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 1  TUESDAY, SEPTEMBER 8, 2009                    9:07 A.M.

 2

 3                   P R O C E E D I N G S

 4

 5           JUDGE ASTLE:  This is on the record.

 6          This is before the Insurance Commissioner in

 7 the State of California in the matter of PacifiCare

 8 Life and Health Insurance Company.  It is OAH Case No.

 9 2009061395, Agency No. UPA 2007-00004.

10          Today's date is September 8th, 2009, and

11 we're in Oakland, California.  My name is Ruth Astle.

12 I've been assigned to hear this matter.

13          Counsels for the Department, would you state

14 your appearances for the record?

15          MR. STRUMWASSER:  For the Department, Michael

16 Strumwasser of Strumwasser & Woocher.

17          MS. ROSEN:  For the Department, Andrea Rosen,

18 Health Enforcement Branch.

19          JUDGE ASTLE:  Okay.

20          And Counsel for the Respondent?

21          MR. McDONALD:  Good morning, Your Honor,

22 Thomas McDonald from Sonnenschein Nath & Rosenthal.

23          JUDGE ASTLE:  Okay.

24          MR. KENT:  And I'm Ron Kent, also from the

25 Sonnenschein firm.
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 1          JUDGE ASTLE:  All right.

 2          MR. STRUMWASSER:  And Mr. Kent reminds me

 3 that we come from different cultures on the question

 4 of standing.  Is there a preference?

 5          JUDGE ASTLE:  I don't need people to stand,

 6 thank you, and if you feel uncomfortable not standing,

 7 you're welcome; but, gosh, just as long as we're all

 8 polite, that's all right.

 9          So we are here today -- can I take care of

10 one thing that has nothing to do with the Motions

11 before we go on?

12          They have asked me to find out from you where

13 you want to do the 11/02/09 Prehearing Conference.

14          Do you want to do it in person, or do you

15 want to do it by phone, or do you want to do it

16 somewhere else?

17          MR. KENT:  It would be our preference to do

18 it here in person.

19          JUDGE ASTLE:  Okay.

20          Is that fine with you?

21          MR. STRUMWASSER:  That's fine with us, Your

22 Honor.

23          JUDGE ASTLE:  Okay.

24          And the second thing is you indicated there

25 were two orders you want me to sign.  I signed one and
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 1 supposedly it was distributed; is that correct?

 2          MR. STRUMWASSER:  Yes, it was.

 3          JUDGE ASTLE:  I have never seen the second

 4 one.

 5          MR. STRUMWASSER:  It's on its way here.  If

 6 it hasn't arrived yet it's probably because of the

 7 holiday, Your Honor.

 8          JUDGE ASTLE:  Okay.  So if it doesn't get

 9 here this week, I'll contact you all.

10          MR. STRUMWASSER:  We were the ones who sent

11 it, so --

12          JUDGE ASTLE:  Okay, because I would like to

13 take care of it before Friday, if that's okay,

14 although Friday, I guess -- no, this is September, so

15 we're still working on Fridays, but in October, be

16 forewarned, we're not working any Fridays.  The third

17 [sic] Friday is not a furlough Friday, and we're

18 working, but they're not setting any hearings or

19 anything for those days.

20          MR. STRUMWASSER:  The third Friday is --

21          JUDGE ASTLE:  No, the fourth Friday.

22          MR. STRUMWASSER:  The fourth Friday.

23          And Your Honor, just so we're all on the same

24 page here, with respect to deadlines, for example if

25 we have a deadline of 15 days before to file a motion
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 1 and if that 15th date is on a Friday that you are

 2 furloughed, how does that work?

 3          JUDGE ASTLE:  We can talk about it a little

 4 bit.  You're welcome to send the stuff in any way.

 5          I will not be able to look at it until the

 6 next workday, whenever that is.

 7          MR. STRUMWASSER:  Will there be a fax to

 8 receive?

 9          JUDGE ASTLE:  There is a fax to receive.  All

10 the faxes are then logged, and so I don't think

11 they'll be logged until the next working day, so if

12 you need that extra day, you know, feel free to use it

13 because I don't think anything is going to happen.

14          We haven't experienced this before because

15 we've always had the floating furloughs, and we're

16 allowed to collect them, and so this is the first time

17 that they've actually closed the offices on the

18 Friday, so...

19          MR. STRUMWASSER:  And just so we're all clear

20 here, it's my understanding that if a motion is due on

21 a Friday and we fax it to OAH on Friday, and it is

22 logged the following Monday, it is still timely filed?

23          JUDGE ASTLE:  Oh, absolutely.

24          You'll probably find out that if there's

25 reasonable reasons why things need to change I'm
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 1 willing to do that, and this isn't Federal Court and I

 2 don't rip the back pages off because you filed one too

 3 many.  You know, I really need to know what you have

 4 to say, I'm very interested in what you have to say

 5 and so I will take the time to read what you give me

 6 and I do understand that things don't always work out

 7 the way that you think they're going to -- the bridge

 8 wasn't going to open, and then it did open.  So life

 9 is kind of like that.  I've been around long enough to

10 know that we can play that by ear.

11          MR. KENT:  Very good.

12          JUDGE ASTLE:  So I think those are the things

13 that I was worried about.

14          So there are two Motions, really, correct?

15          MR. STRUMWASSER:  Yes.

16          JUDGE ASTLE:  (To Mr. Strumwasser) One is

17 your Motion to Compel and (to Mr. McDonald) one is

18 your Motion to Compel.

19          Which one would you like to take up first?

20          MR. STRUMWASSER:  Ours is shorter, perhaps we

21 can start with --

22          JUDGE ASTLE:  Okay, we'll do that one first.

23          I'm trying to organize this, but go ahead.

24          MR. STRUMWASSER:  I was going to ask how Your

25 Honor would like to proceed.
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 1          It's our preference as to both Motions that

 2 we proceed on a request by request basis.  There are

 3 sort of overarching themes, but I think it's important

 4 that we bring them down to request by request.

 5          So for our purposes and I know, Your Honor,

 6 has read everything and so --

 7          JUDGE ASTLE:  I have read it all, but I can't

 8 claim that I understand it completely and all; but,

 9 yes, I've read it all and I understand some of the

10 broader issues, as you say, but I don't have a

11 problem.  There were, I think you had like three or

12 four outstanding requests?

13          MR. STRUMWASSER:  We have four.

14          JUDGE ASTLE:  All right.  And so you want to

15 do them request by request?

16          MR. STRUMWASSER:  Yes.

17          JUDGE ASTLE:  That's fine with me.

18          MR. STRUMWASSER:  Your Honor, it might be --

19 as I was going back over these papers, I was belatedly

20 reminded of just how much of this case involves arcana

21 of the insurance business and things that we probably

22 should have spelled out more clearly, and so I will

23 try to do that as we go along, but in general if I

24 fail to do so I hope Your Honor will stop me.

25          JUDGE ASTLE:  Well, the good thing about me
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 1 is I'm smart and organized, and the bad thing is I get

 2 impatient sometimes, so just bear with me and I'll try

 3 not to do that.

 4          MR. STRUMWASSER:  Then we'll try to move

 5 along.

 6          JUDGE ASTLE:  All right.

 7          MR. STRUMWASSER:  So 17, Your Honor, is the

 8 first one that is disputed.

 9          Our Request 17.

10          JUDGE ASTLE:  So not 15?

11          MR. McDONALD:  I believe 17 is the first one

12 that remains in dispute, Your Honor.

13          MR. STRUMWASSER:  The issue here is the plans

14 for integrating PacifiCare operations into United's

15 operations and incorporating United technology

16 components into PacifiCare operations.

17          And as I understand it, the plans -- and I

18 think it's important that we have an understanding of

19 what it is that has been agreed and hasn't been -- I

20 understand, and I hope that Counsel can correct me if

21 I'm wrong that the plans for integrating claims,

22 customer service and membership accounting and

23 administrative departments, they have agreed to comply

24 with respect to those.

25          There are other provisions, other parts of
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 1 the Company that we suspect ought to be producing as

 2 well, but I want to say at the outset this is a point

 3 that is going to run through all of our Motions to

 4 Compel directly to PacifiCare.

 5          They have the monopoly on information, they

 6 own the nomenclature, and our concern here is that we

 7 don't know all of the departments' names and we don't

 8 want to get stuck in a place where, oh, you asked for

 9 the claims department, you didn't ask for the

10 grievance and appeal department, or you didn't ask for

11 the escalation department or you didn't ask

12 for whatever else it's called, and that's why we have

13 tried to focus the Motion on the functions that were

14 being performed and the components that performed

15 those functions.

16          So what we have here is we have a -- the

17 Department alleges a massive failure of claims paid.

18 Obviously, we want the claims and claims adjudication,

19 and the term claims adjudication refers to the process

20 by which a claim is received and determined whether to

21 be paid and how much.

22          That obviously does implicate the claims

23 department, whatever it may be called, it also

24 implicates the information technology departments or

25 entities, because most of these functions are
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 1 automated.  It also implicates the executive parts of

 2 the Company and this is another theme that's going to

 3 suffuse the hearing when we get to it.

 4          PacifiCare, we have a lot of violations here.

 5 PacifiCare will, I believe -- and it has already

 6 acknowledged most of them, and so you've already seen

 7 in our papers that's a technical violation, that's an

 8 inadvertent thing, it's a small thing.

 9          Our position is that those violations were

10 the product of executive decisions that had various

11 effects, some of which were to starve the

12 organizations that were acquired to service the

13 policies and others of which were to mismanage the

14 process of converting from old to new systems from

15 PacifiCare to United systems, and so we are also

16 asking for the executive information, we're asking for

17 information technology area, and we are asking for

18 anything else that had any responsibility over these

19 various functions.

20          So the relevance is, the relevance comes from

21 the fact that these go to the violations, the causes

22 of the violations, the severity of the violations.

23          There is a second objection as to

24 burdensomeness and again, as a sort of a general theme

25 with respect to this Motion, burden is something that
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 1 has to be demonstrated by the party claiming it.

 2          We have nothing other than it's

 3 burdensomeness for this one, and so it's difficult for

 4 us to respond to the claim of burdensomeness because

 5 there are no details about why it is alleged to be

 6 burdensome.  So on both those counts, on the relevance

 7 grounds and on the burdensome grounds, alleged

 8 burdensomeness grounds, we ask that the objections be

 9 overruled and the Company be required to produce it.

10          JUDGE ASTLE:  Okay.

11          Do you want to be heard on that?

12          MR. McDONALD:  Yes, Your Honor, thank you,

13 and I, also, perhaps in light of some of

14 Mr. Strumwasser's comments, I think since this is our

15 first opportunity to address you in person it might be

16 useful to just give you a bit of a perspective.  I

17 think it will inform our discussions for the remainder

18 of this hearing.

19          I think the parties have agreed in writing

20 that this -- what's alleged in the OSC is

21 unprecedented both in terms of the number of

22 violations and the dollar of penalty that is being

23 sought.  It's at a magnitude of perhaps a hundred

24 times or more of whatever the Department previously

25 has imposed.
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 1          For that reason this case deserves

 2 appropriate attention from the parties and, frankly,

 3 PacifiCare deserves the opportunity to pursue all

 4 available evidence so that it can present an

 5 appropriate defense for such a significant case.

 6          The OSC is based upon two core underlying

 7 fact examinations, one was a 2007 Exam that the

 8 Department undertook of the Company; the other is a

 9 body of complaints that were submitted to the

10 Department.

11          From that the Department has made a whole

12 series of allegations about hundreds of thousands of

13 violations, and PacifiCare is now undertaking an

14 effort to discover relevant and admissible evidence so

15 it can create an evidentiary record for hearing to

16 support the defenses.

17          And as Your Honor I'm sure is aware from

18 reviewing the papers, our contention is that many of

19 the violations are not violations at all.  If there

20 were violations they were not willful, and if they did

21 occur they were a handful.

22          There's conduct here that conformed to what

23 are called the undertakings, something that Your Honor

24 is probably familiar with from reading the papers

25 already.  Many of these violations allegedly resulted
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 1 from a faulty computer analysis in our view.

 2          There were other alleged violations to which

 3 the Company's conduct has conformed in terms of

 4 falling within the standards set by the undertakings

 5 or actually having paid interest, when it's now

 6 alleged that interest wasn't paid -- and I don't need

 7 to belabor it -- but the point is that the Company, we

 8 think, if Your Honor -- if we have the opportunity to

 9 create a full record it will undermine the assertions

10 that the Department has made in the OSC that the

11 Company has not acted in good faith to effectuate the

12 settlement of claims, has failed to carry out its

13 contracts in good faith, and has consistently and

14 willfully failed to comply with legal requirements.

15          So what we're engaged in now in this

16 discovery is I think to try to set the table so that

17 we will be in a position to present the evidence to

18 Your Honor that will provide Your Honor the ability to

19 issue a conformed ruling based upon all the relevant

20 evidence, and we'll talk at length about PacifiCare's

21 Motion because there are some substantial issues

22 raised by the Department's objections.

23          Getting to the specific request at issue

24 here, number 17, PacifiCare has agreed to provide the

25 relevant integration plans dealing with claims, which
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 1 is what this case is about, customer service, and

 2 membership account, administrative department.  If

 3 there are others -- you know, United is a very large

 4 organization, PacifiCare not as sizeable, to the

 5 extent that there were plans to integrate Human

 6 Resources, maintenance departments, legal department,

 7 that is far afield from what's at issue in this case,

 8 and our view is that the relevant information,

 9 something that's relevant and pertinent to the issues

10 in this case would deal with claims handling,

11 interaction with the providers and members, is what is

12 probative to the issues in this case and that's what

13 we have proposed to provide.

14          JUDGE ASTLE:  So would it be satisfactory if

15 you gave a list of the departments and functions and

16 that we were sure that there was not another

17 department named something else that has some

18 relevance to this?  Would that solve that problem?

19          In other words --

20          MR. McDONALD:  So if we provide --

21          JUDGE ASTLE:  They accept that you've given

22 them a lot of things, right?

23          MR. McDONALD:  Right.

24          JUDGE ASTLE:  But they're worried that

25 there's something somewhere with a name on it that
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 1 doesn't -- that they haven't asked for that's there.

 2          MR. McDONALD:  Right.

 3          JUDGE ASTLE:  So would it work if you gave a

 4 list of the different departments with just a short

 5 thing about what they do, and that they could look at

 6 that and see if there's any other department that they

 7 think might have that and if they are satisfied, would

 8 that solve this problem?

 9          Yes?

10          MR. McDONALD:  I think we may be able to do

11 that, Your Honor.

12          JUDGE ASTLE:  Yes.

13          MR. McDONALD:  For example, one thing I

14 believe is that I think one of the issues raised by

15 the Department's Motion was information technology

16 integration and, in fact, to the extent that there was

17 information technology integration dealing with claims

18 and the like, that will be included, that would be

19 part of the claims stuff, so that's why I think -- I'm

20 sensitive, frankly, to the concern that

21 Mr. Strumwasser raises because frankly it goes to one

22 of our Motions, which is --

23          JUDGE ASTLE:  Right.

24          MR. McDONALD:  -- you know, if you say you're

25 going to give me documents from A and B, I don't know
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 1 about C and D.

 2          JUDGE ASTLE:  Right, right, I read that, and

 3 so will that solve your problem?

 4          MR. STRUMWASSER:  Yes.

 5          Yes, Your Honor, if we get a list of all of

 6 the departments, where department is a generic term,

 7 and they tell us which they are going to give us the

 8 integration plans from, and we have an opportunity to

 9 confer with them about others that pique our interest,

10 then we're good.

11          JUDGE ASTLE:  Sounds good to me.

12          All right.

13          MR. STRUMWASSER:  That brings us to 18, and

14 Ms. Rosen is going to take the lead on that one.

15          MS. ROSEN:  Your Honor, I'd like to address

16 PacifiCare's continued refusal to respond to the

17 Department's discovery request for --

18          JUDGE ASTLE:  All right, if you are going to

19 read, you to need to read a lot slower.

20          MS. ROSEN:  Oh, sorry.

21          THE REPORTER:  And louder, please.

22          JUDGE ASTLE:  And louder.

23          THE REPORTER:  Yes, thank you.

24          JUDGE ASTLE:  Slower and louder.

25          MS. ROSEN:  Okay.
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 1          Number 18 was included in our original

 2 discovery request, and it's a very clear and simple

 3 and straightforward request.

 4          All documents relating to the claims handling

 5 components or methods implemented by you or United

 6 from June 1st, 2006, to the present.

 7          PacifiCare says that this request is vague

 8 and ambiguous, that they have never told us exactly

 9 what it is they don't understand about this request.

10          They simply conclude in their supplemental

11 response that the term is, quote, "incomprehensible,"

12 end quote.

13          Your Honor, here is the definition that we

14 provided on June 5th of our request.  The term "claims

15 handling components" or "methods" means a separately

16 identifiable part of a claims platform designed to

17 handle one or more related functions within a

18 multi-component claims handling system.  This

19 definition is clear to anyone in the health insurance

20 industry.

21          As Mr. McDonald just acknowledged, this is

22 primarily a claims handling case and the Court issue

23 is, has PacifiCare breached its statutory obligations

24 to handle claims properly.

25          On August 13th we moved to compel production
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 1 including request number 18, and we provided

 2 PacifiCare with some very specific examples of what a

 3 claims handling component is, specifically that was

 4 related to the integration of PacifiCare's software

 5 system used to pay the claims which is called RIMS.

 6 The example that we gave was the provider network

 7 database.

 8          Your Honor, the documents we are seeking are

 9 highly relevant and admissible, and PacifiCare knows

10 this and does not dispute their relevancy.  We have

11 already agreed to limit production to those involving

12 the PPO insurance claims.  PPO is a Preferred Provider

13 Organization and it also refers to the network and

14 includes the network of providers who are included in

15 the insurance policy.

16          For example, this excludes claims handling

17 for an HMO or Health Maintenance Organization, which

18 is an entity that PacifiCare owns, but the Department

19 of Insurance does not regulate.  So a large number of

20 claims systems, if they deal exclusively with the HMO,

21 have been excluded from this request.

22          This is another area, as my co-Counsel has

23 said, that PacifiCare does have an information

24 monopoly on the various claim handling components for

25 methods that it uses to fulfill its statutory
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 1 obligation and it knows the identifiable components of

 2 its own claims system, or I should say at least it

 3 should.

 4          In their opposition to our Motion to Compel,

 5 they simply continue to repeat their original

 6 statement, that they cannot comprehend the term, a

 7 term which we have defined in detail and provided

 8 specific examples.

 9          They have also incorrectly claimed that we

10 made no attempt to explain what the term means when in

11 fact we did exactly that on Page 16, starting at line

12 24 of our Motion to Compel.

13          Again they have failed to tell us exactly

14 what it is, how they do not know what constitutes

15 their claims handling system.  It's not enough to just

16 say I don't know what you mean.  They should ask.

17          Lastly, on Page 3 of our August 28th reply to

18 their opposition, we further explained the term, which

19 they professed not to understand, so we gave even more

20 examples of claims handling components including but

21 in no way limited to.  So, for example, I mentioned

22 the provider number and database.  This is where the

23 provider data and the fee schedules that are used to

24 determine how much to pay the provider are stored, how

25 the provider information such as the doctor's name,
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 1 his record of tax ID number.  These are essential

 2 information elements that are needed in order to

 3 process a claim; the software used to accept and scan

 4 paper claims so that they can be electronically

 5 settled and adjudicated; components to facilitate

 6 electronic claims acceptance; components that manage

 7 patient eligibility information; components used to

 8 identify insurance benefits and determine whether they

 9 are covered or not.  These are all examples that we

10 have given of claims handling components or methods

11 that we're seeking information about, seeking

12 documents.

13          CDI is entitled to evidence that PacifiCare's

14 integration plans used in its claims handling system,

15 and not only the plans themselves, but also how those

16 plans were executed.  It's a very important part of

17 our case.

18          At this point, Your Honor, if they have

19 specific questions about what a claims handling

20 component or method is, all they have to do is ask.

21 It is their company, their claims platform and we

22 respectfully request that you compel production of

23 these documents.

24          THE REPORTER:  I'm sorry, "...we

25 respectfully..." --



22

 1          MS. ROSEN:  Respectfully request that you

 2 compel production of these documents.

 3          JUDGE ASTLE:  Okay.

 4          Any response?

 5          MR. McDONALD:  I guess, Your Honor, in the

 6 first instance, one thing that struck me, and it was

 7 the second time I guess that the Department's lawyers

 8 have used this notion that we have a monopoly on the

 9 information, and I guess it just doesn't resonate with

10 me because the fact is that this proceeding commenced

11 after the Department spent months exercising its very

12 broad powers to examine the Company, had the

13 opportunity to look at a whole host of things.

14          I think that's one of the reasons that the

15 Company is frankly troubled by this request, where the

16 Department has invented a term and then said produce

17 all documents relating to this term, which the Company

18 is not -- it's not something the Company uses, I don't

19 think, in its business, and we're not familiar with it

20 being used in the industry.

21          I think this is the first time we heard or

22 understood at least the Department's interested in

23 seeing the software that the Company used to scan in

24 OCR paper claims.

25          Perhaps what might be helpful here is if we
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 1 got a clearer recitation of this is what we're looking

 2 for -- A, B, C and D -- then the Company can respond

 3 and say, okay, that relates to claims, it's what's at

 4 issue here and we'll produce --

 5          JUDGE ASTLE:  Well, how about you tell them

 6 what your claims handling process is, because -- I

 7 mean they're basically asking for discovery on that

 8 issue and you're telling them they're using words that

 9 you don't understand.

10          Well, why don't you tell them what your

11 claims -- how do you process claims from beginning to

12 end and what do you use to do that and then if that's

13 satisfactory to the Department they can then figure

14 out what it is they need to look at to make sure

15 you're correct.

16          Does that sound --

17          MR. McDONALD:  Sure, I suspect that the

18 Department had ready access to that throughout the

19 2007 Exam, and I think we could provide that summary

20 or --

21          MS. ROSEN:  May I respond to that?

22          JUDGE ASTLE:  Yes, of course.

23          MS. ROSEN:  And I'm sorry, I don't want to go

24 into the claims examination process that the

25 Department undertakes in too much detail, but I
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 1 honestly think that Mr. McDonald doesn't understand

 2 what we do and we don't, in an exam, but we're talking

 3 about the architecture of a significant claims

 4 handling system that is composed of multiple

 5 components, and I'm sure that this is not the type of

 6 thing that the Insurance Commissioner examines when

 7 they go in.

 8          When the Insurance Commissioner goes in, they

 9 ask for a list of claims and --

10          JUDGE ASTLE:  Well, I'm not particularly

11 worried about that part, because you've asked for

12 information that sounds relevant, and you're saying

13 that you don't understand what they're asking for, but

14 you must have some form of doing this, that you have

15 words that you understand.  If you could supply that

16 to them, and then they can look and see what they need

17 and you can respond to it.

18          Does that work?

19          MR. McDONALD:  Yes.

20          MS. ROSEN:  That would be fine, thank you.

21          JUDGE ASTLE:  Okay.

22          MR. STRUMWASSER:  That brings us, I believe,

23 Your Honor, to 33.

24          JUDGE ASTLE:  I'm going to write this down.

25          MR. STRUMWASSER:  Sure, that's okay.
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 1          Actually, that inspires a new question, Your

 2 Honor.

 3          JUDGE ASTLE:  Okay.

 4          MR. STRUMWASSER:  Will you be giving us an

 5 order --

 6          JUDGE ASTLE:  Well, I was going to ask

 7 somebody to prepare an order and the other person to

 8 check it and then have you sign it.

 9          Does that sound all right to you?

10          MR. STRUMWASSER:  Sure, we'll have to have a

11 wrestling contest to see who does which, but that's

12 fine.

13          JUDGE ASTLE:  I don't care.

14          MR. McDONALD:  Just maybe back to this --

15          JUDGE ASTLE:  Okay.

16          MR. McDONALD:  -- point, I'm sorry, Your

17 Honor --

18          JUDGE ASTLE:  No, no.

19          MR. McDONALD:  -- just so we understand, we

20 want to make sure we understand what we're to provide.

21          We're supposed to provide a description of

22 here's the software, here is the process that we use?

23          JUDGE ASTLE:  Yes; what is it, how do you

24 handle a claim.

25          The claim comes in, what happens, you know,
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 1 and what software do you use and how is it processed

 2 and what words do you use to get to the end and then

 3 there's a decision, I assume.

 4          So you must have some form that you do this

 5 in, and you must have words that describe these

 6 processes and then they can have a chance to look at

 7 it and see if there's software that they need to look

 8 at then you would produce that software.

 9          If they need something else, then -- and if

10 you have an argument about it, I'm still here.

11          MS. ROSEN:  So would that be a list of the

12 components and the integration plans for each one?

13          JUDGE ASTLE:  Yes.

14          MR. STRUMWASSER:  I'm wondering, we're now

15 heading in a -- in both of these, there's been a very

16 constructive suggestion of a colloquy, and I'm

17 wondering if we shouldn't just talk about the

18 mechanics of that for a second?

19          JUDGE ASTLE:  Okay, sure.

20          MR. STRUMWASSER:  With respect to this one, I

21 think it would be helpful if at a date and mutual

22 designation, that we get together, they will produce a

23 person -- I don't mean produce in any fancy sense --

24 but they will have a person who is knowledgeable about

25 it, they'll describe it to us, we'll be able to ask
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 1 questions about it, and we'll attempt to come to an

 2 agreement about the scope of this request.

 3          JUDGE ASTLE:  Rather than do it in writing?

 4          MR. McDONALD:  I would suggest we do it in

 5 writing, Your Honor, then there won't be any dispute

 6 about, well, you said "X" and, you know --

 7          JUDGE ASTLE:  I was thinking it was going to

 8 be in writing, and they can tell you what it is that

 9 they do and what the different things are and what

10 they use, and then you can decide if you need it or

11 not, and if you need to get together with somebody,

12 maybe we can work that out.

13          MR. KENT:  And, Your Honor, I would just

14 interpose, on 18, the way we read it to the extent

15 that we could figure out because it has the word

16 claims, we thought that this was simply duplicative of

17 other requests, such as 17.

18          JUDGE ASTLE:  Well, that may work out that

19 way.  So if you tell them what it is and how you do it

20 and what you use, it may be that when they look at it,

21 they say, oh, well, we only need this one other thing,

22 or something like that, right?

23          MR. STRUMWASSER:  Well, yes, and I'm

24 surprised to hear Mr. Kent still give us this -- make

25 that argument, because 17 is about the integration
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 1 plans; 18 is about the systems themselves.  So I

 2 don't -- I'm not clear on why that is.

 3          But to get back to Your Honor's suggestion,

 4 the written provision is fine as long as in the

 5 contemplation that we have the ability to either

 6 orally or -- I'd prefer orally, frankly, given the

 7 timeframe, to get back and say what does this word

 8 mean, what does this sentence mean?

 9          JUDGE ASTLE:  Yes.

10          Does that make sense?

11          MR. McDONALD:  Sure.

12          JUDGE ASTLE:  Okay.

13          All right, so where do we go to -- what is

14 it?

15          MR. STRUMWASSER:  33, Your Honor.

16          JUDGE ASTLE:  33?

17          MR. STRUMWASSER:  Yes.

18          This is a request that really goes to the

19 penalty phase of this case.  They have interposed a

20 constitutional objection saying that the penalties

21 that the Department may be seeking -- and of course I

22 emphasize we haven't yet requested a penalty -- may

23 violate constitutional principles.  The constitutional

24 principles include notions of the worth of the

25 Company.  This is information about the worth of the
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 1 Company.  We'd like to have it.

 2          JUDGE ASTLE:  Yes?

 3          MR. McDONALD:  Well, Your Honor, the specific

 4 request asked for projected or realized value of the

 5 acquisition.

 6          To the extent that the Department is looking

 7 for what was the value of the acquisition, that can be

 8 measured by publicly available documents.  When the

 9 transaction occurred there was an exchange of stock,

10 there was, I think, an assumption of debt, and that is

11 sort of an objectionable measurable amount on the date

12 of the transaction.  The fact that one or more

13 estimates, projections, guesses may exist about, you

14 know, what the value may be, that may have been

15 United, it may have been a third party, it may have

16 been who knows what.  We don't think it's probative on

17 the issue raised in the case as to the potential

18 penalty.

19          JUDGE ASTLE:  Do you have a problem with the

20 actual value at acquisition, and just dropping the

21 other part unless we need it later?

22          MR. STRUMWASSER:  Yes.

23          JUDGE ASTLE:  That's all right?

24          MR. STRUMWASSER:  No, I have a problem with

25 that, Your Honor.
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 1          JUDGE ASTLE:  Well, tell me what your problem

 2 is.

 3          MR. STRUMWASSER:  The Company paid nine

 4 billion dollars, roughly, I believe for all of

 5 PacifiCare.  If PacifiCare is prepared to say that for

 6 purposes of constitutional analysis, this is a

 7 nine billion dollar company, we're prepared to drop

 8 the issue.  I'm betting they aren't.

 9          JUDGE ASTLE:  Okay.

10          MR. STRUMWASSER:  To be a little more

11 elaborate, Your Honor, this kind of a question about

12 what the value of a company's constitutional purpose

13 is, is a --

14          JUDGE ASTLE:  Well --

15          MR. STRUMWASSER:  -- go ahead, I'm sorry.

16          JUDGE ASTLE:  Well, let me ask you this:

17          Is the value of the Company at the time that

18 we -- if we do assess any penalties, is that the

19 issue, or is it the value of the Company some other

20 time?

21          MR. STRUMWASSER:  When the assessment is

22 done, is one of the issues that the case law is not

23 entirely clear on.  But it is also the case that an

24 economist will take a look at the value at a given

25 time and use that to extrapolate the value at other
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 1 times.

 2          JUDGE ASTLE:  Have you had an economist look

 3 at yours for purposes of this matter?

 4          MR. McDONALD:  I'm not aware, Your Honor.

 5 But it just seems to me the notion that projected

 6 value is relevant in any way, it seems completely --

 7          JUDGE ASTLE:  Well, it might be relevant

 8 sometime down the line.

 9          At this point I think you need to supply them

10 with what the values were at the time that the

11 transaction was made, and then if you supply expert

12 testimony sometime in the middle of this about those

13 issues because you want some rulings on that, then

14 maybe we can work on it at that time.

15          MR. McDONALD:  So I'm clear, Your Honor,

16 what --

17          JUDGE ASTLE:  I think you should give them

18 whatever they want about the value of the Company when

19 the original transaction was made.

20          MR. McDONALD:  Meaning the --

21          JUDGE ASTLE:  The value of the acquisition.

22          MR. McDONALD:  Right.

23          Right, I mean, we can give them the

24 acquisition documents that show here's this, the value

25 of the stock that was exchanged, here's --
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 1          JUDGE ASTLE:  And I know that leaves

 2 something open, but it seems to me that it's premature

 3 to start ordering projections and things like that at

 4 this point.

 5          MR. STRUMWASSER:  Well, that really is -- I

 6 mean, the way this is going to work, Your Honor, is

 7 they're going to give us some economic data, we're

 8 going to give it to an economist, and he's going to

 9 sponsor testimony.

10          It's not just the value of the transaction

11 and the market on that date.  All of the information

12 that went into it, the projections and the realized

13 values, all of those things, these are documents that

14 were generated in the course of the acquisition.

15 These are documents that talk about what PacifiCare is

16 worth at the time of the contemplated acquisition.

17 Those are all -- that's all evidence that the

18 economist will assimilate and decide from.

19          What essentially Mr. McDonald is doing, is

20 he's not even raising an admissibility question.  He's

21 saying in the final analysis, the weight of the

22 evidence that you are going to really like is this,

23 but it's over here.

24          THE REPORTER:  You've got to slow down.

25          MR. STRUMWASSER:  In the weight of the final
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 1 analysis, all of this information is going to be taken

 2 by the economist, ours, and eventually theirs, who is

 3 going to say here what's the company's net worth is,

 4 and it may very well be that our economist and their

 5 economist focus on different components of different

 6 evidence, but we all have to have the full body of

 7 evidence, all of which is stuff that was generated at

 8 a discrete time before the acquisition.

 9          JUDGE ASTLE:  Well, you know, I think you're

10 asking for material that's in the custody and control

11 of other persons, and some of the material that I

12 don't think at this time that I have the -- am in a

13 position to really order.  So I would order, in

14 addition to the material that you have that the value

15 at acquisition, or whatever material that went into

16 that, anything that your economist uses to make their

17 decision needs to be disclosed ahead of time.  I don't

18 want to sit here --

19          MR. STRUMWASSER:  Sure.

20          JUDGE ASTLE:  -- and take hours, and I'm not

21 saying that would be a mutual agreement, because my

22 experience is all of a sudden to find out that they

23 used something, and everybody is now scrambling to

24 figure out what it is, so if they are using a

25 particular thing, then I think you should disclose it
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 1 to each other.

 2          MR. STRUMWASSER:  Your Honor, first of all,

 3 this is a discovery request directed to PacifiCare,

 4 but Your Honor's point reminds me that there will be a

 5 third party discovery request, United.

 6          JUDGE ASTLE:  Okay.

 7          MR. STRUMWASSER:  But with respect to the

 8 question of giving us the information their economist

 9 used, I'm not sure what economist they are talking

10 about.  I don't know if they have their economic

11 witness yet.

12          But let's say they've got their economic

13 witness onboard, what evidence he or she used, one may

14 reasonably suspect is going to be that which is most

15 favorable to their position.

16          JUDGE ASTLE:  Well, of course.  I just want

17 you to be able to -- I want you to have it.

18          MR. STRUMWASSER:  But the really cool stuff

19 that an often adverse economist would want is the

20 stuff that their economist chose not to use.

21          JUDGE ASTLE:  Well, you know, discovery under

22 the APA is kind of -- I know this is different, but I

23 really don't want to go quite that far afield yet.  It

24 could be relevant at some point down the line.  I'm

25 not saying you can't have this information.
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 1          I think let's start with this, the value and

 2 all the material that went into the acquisition value,

 3 and then let's go from there.

 4          MR. STRUMWASSER:  That's helpful, Your Honor.

 5          If by all of the information that went into

 6 the acquisition value, we're talking about the

 7 documents that produced the company's determination

 8 how much to offer, then I think we're in good shape

 9 here.

10          JUDGE ASTLE:  Can you do that?

11          MR. McDONALD:  Well, I think Mr. Strumwasser,

12 by his phrasing, will suggest that that actually is a

13 restatement of his request, because I think his

14 position is everything that went into the company's

15 determination about what to offer includes all

16 projected or realized valuations.

17          The point I guess that we're making is this

18 is -- the valuation at least as of the day of

19 transaction is -- you know, you can fit it in a box,

20 you can identify a precise value.  It may be pertinent

21 later in time if a penalty is to be imposed, maybe

22 what's the current valuation.  What someone prior to

23 the transaction that closed at the end of 2005

24 projected was going to be the value, is not material

25 to the determination in 2009 or 2010.
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 1          JUDGE ASTLE:  I'm willing to give you one

 2 more try, but I have to say I'm not convinced that at

 3 this time it's crucial to get.

 4          MR. STRUMWASSER:  Well, let me just point

 5 out, Your Honor, that PacifiCare did not just --

 6 excuse me -- that United did not just purchase

 7 PacifiCare Life and Health Insurance Company.  It

 8 purchased the PacifiCare intergalactic entities, and

 9 so these work papers will also help us determine what

10 the value of the California assets were.  These are

11 documents that the -- I was being only half facetious

12 when I said are you going to agree that it was a nine

13 billion dollar company, because if you aren't going to

14 agree to that, then we're going to need to have

15 somebody decompose this information.

16          The nine billion undoubtedly came from the

17 aggregation of the components.

18          JUDGE ASTLE:  Well, let's get the value of

19 the acquisition and the material in it, and it's not

20 the last that we're going to hear about this, but

21 let's start with that and see what you get and

22 certainly keep open what the present value is if I'm

23 going to have to look at that, and then that's

24 something we'll have to deal with at the time.

25          MR. STRUMWASSER:  Then, Your Honor, could we
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 1 have Mr. McDonald tell us what he thinks he's going to

 2 be producing on this?

 3          JUDGE ASTLE:  All right.

 4          MR. McDONALD:  Well, I anticipate we'll be

 5 consulting with our client to make sure that we have

 6 all the -- I think there are transaction documents

 7 that reflect the value that was transferred and

 8 exchanged when the acquisition was made.

 9          JUDGE ASTLE:  That also might give you some

10 more specifics about what you --

11          MR. STRUMWASSER:  I think he just said that

12 we're going to get the letter which United says we

13 offer you nine billion dollars.

14          JUDGE ASTLE:  I don't know.

15          MR. McDONALD:  No, I -- there were

16 transaction documents.  I wasn't involved in the

17 transaction.  The Department, you know, may well be

18 more familiar, frankly, than I am with the actual

19 transaction documents.

20          There will be, I assume, documents that

21 reflect here's what's being exchanged, this is the

22 value.

23          MS. ROSEN:  The transaction documents would

24 not include, for example, an internal evaluation of,

25 just to give you one example, PacifiCare of California
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 1 the licensed HMO plan.  It wouldn't include -- the

 2 documents that would be submitted to us wouldn't

 3 include how much a value of PacifiCare and Health

 4 systems goes to their Texas operations or the Oregon

 5 operations.  I mean, let's be clear, PacifiCare Health

 6 systems, they --

 7          JUDGE ASTLE:  My understanding is you want

 8 this to find out what is a fair penalty assessment.

 9          Let's start with this material and then we

10 can go on from there.  Obviously, that's not the end

11 of it, but I need to -- and we may need to brief what

12 it is that the value of the Company is assessed at and

13 if there are penalties that are related to the value

14 of the Company.

15          MR. STRUMWASSER:  Okay.

16          JUDGE ASTLE:  So I'm kind of kicking it down

17 the road, I'm not sure.  But let's get that material

18 first and then see where it goes.  And I understand it

19 goes to penalties, so we haven't gotten down that far

20 yet.

21          Is there another one?

22          MR. STRUMWASSER:  44, Your Honor.

23          JUDGE ASTLE:  Okay.

24          MR. STRUMWASSER:  We're asking for United's

25 organization charts that are in the possession,
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 1 custody or control of PacifiCare.

 2          JUDGE ASTLE:  What's the problem with that?

 3          MR. McDONALD:  Well, Your Honor, what we had

 4 already agreed to produce were the PacifiCare

 5 organization charts that govern, you know, any of the

 6 issues here.

 7          And I thought it was interesting that

 8 Mr. Strumwasser earlier referenced the notion that

 9 they would make a third party demand to United of

10 certain documents, I think, recognizing that

11 PacifiCare and United are separate entities.

12          To the extent that the Department is

13 interested about personnel responsible for

14 integration, which I think is what the gist of this

15 request goes to, they will get that information in

16 both the integration documents that will be produced

17 as well as the PacifiCare organization charts.

18          JUDGE ASTLE:  Well, do you have access to

19 United's organization charts?

20          MR. McDONALD:  Well, the individuals within

21 PacifiCare, I frankly don't know off the top of my

22 head what we have access to, but recognize, Your

23 Honor, that United is an extremely large organization

24 with multiple divisions geographically dispersed,

25 other business operations, so what they've asked for
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 1 basically is, you know, something akin to the Library

 2 of Congress, when they are interested in a book, and

 3 we've said we'll give you the book.

 4          MR. STRUMWASSER:  Mr. McDonald misrepresents

 5 my interest.  My interest is precisely in the form it

 6 reads because, in fact, a good deal of the violations

 7 that have occurred in this case we will show to have

 8 been the product of United's desire to integrate the

 9 PacifiCare operation into their nationwide operations.

10          JUDGE ASTLE:  Well, I think you need to go

11 find out if you can produce this, and if you can, you

12 should produce it.  If you can't, then tell them you

13 can't or that you don't have access or what you have

14 access to, or maybe you only have 2008 and 2009,

15 whatever you have, but I think it's fair for them to

16 understand the organization and that's what they're

17 saying here.  They're not asking for any specifics, it

18 doesn't seem to me.

19          MR. KENT:  Your Honor, the issue -- and I

20 don't know if the parties are that far apart -- is

21 United, as Mr. McDonald was suggesting, has operations

22 that have nothing to do with PacifiCare.  There's no

23 connection whatsoever.  They're operations that have

24 nothing to do with the business of insurance.

25          JUDGE ASTLE:  I understand that, but why
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 1 can't we have a chart that says what they do?

 2          MR. KENT:  If that's all they're looking for.

 3          What we were concerned about is that someone

 4 was asking for, say, staffing charts for some entity

 5 that's located on the East Coast that doesn't have

 6 anything to do with insurance.

 7          If it has something to do with PacifiCare

 8 with integration, that's fine, with PacifiCare's

 9 operations, that's fine.

10          JUDGE ASTLE:  But that was my understanding,

11 that you were willing to have it limited to --

12          MR. STRUMWASSER:  Well, if there's a

13 subsidiary that is a licensee of other states, and not

14 us, we don't want it.

15          JUDGE ASTLE:  Okay.

16          MR. STRUMWASSER:  But if it's the national

17 organization, we want it, or the international

18 organization.

19          JUDGE ASTLE:  I think you can probably put

20 this together more easily than you think.  I don't

21 think they're asking for things that are outside of

22 that, but maybe if you would just tell them what it

23 is.

24          MR. KENT:  Just so that we're clear so we can

25 produce something that will be acceptable to the Court
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 1 anyway, hopefully to Counsel --

 2          JUDGE ASTLE:  Okay.

 3          MR. KENT:  -- they're looking or an overview

 4 of the United --

 5          JUDGE ASTLE:  That's what it looks like to

 6 me, yes, an overview of the organization.

 7          It doesn't appear that you're asking for

 8 specifics on each person that is under each department

 9 or anything like that.  It looked to me like you're

10 looking for an overall chart.

11          MR. STRUMWASSER:  That's right.

12          We're looking for an overall chart.  Let me

13 -- I'm always concerned about glosses like Mr. Kent

14 just offered.

15          Each one of the requests defines United to

16 include United Health Group, Inc., its people, its

17 parent company, or corporations, partnership and

18 subsidiary corporations.  We're asking only for the

19 organization charts for those entities.

20          Now, if PacifiCare wants to tell us, look,

21 you really don't want the PacifiCare of Florida,

22 that's fine, we'll say, yes, we don't want that.

23          MS. ROSEN:  Unless it was involved in paying

24 our claims, and this is an important point because a

25 lot of the individual claims functions did get
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 1 disbursed throughout the world.

 2          JUDGE ASTLE:  Okay, but that's something you

 3 know, not me, and so just give me an organizational

 4 chart that tells me what United does, and if you have

 5 United insurance in Bangkok or something, you know,

 6 you can say there is an entity in Bangkok, but we're

 7 not producing that because it has nothing to do with

 8 it.

 9          It seems to me that that's a fair piece of

10 information that they can have for the structure.

11          MR. KENT:  Well, we will to the best of our

12 ability, we'll put something together.  If they don't

13 like it, I'm sure we'll be back.

14          JUDGE ASTLE:  You know maybe I'm fooling

15 myself, but I think sometimes when you see some of

16 these things here, like you said, I think some of the

17 material is going to be in the first things, and some

18 of these other things are just going to drop off, but

19 we'll see; maybe not.

20          So do you want to do the order for this?

21          MR. STRUMWASSER:  We'll be glad to, Your

22 Honor, and we'll run it by them first.

23          JUDGE ASTLE:  Yes, please.

24          MR. STRUMWASSER:  With that, Your Honor --

25          JUDGE ASTLE:  Yes, sir?
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 1          MR. STRUMWASSER:  -- I would like for the

 2 record to show that in less than an hour we did our

 3 Motion.

 4          JUDGE ASTLE:  Excellent.

 5          MR. McDONALD:  We can do it as quickly.

 6          JUDGE ASTLE:  Can we?

 7          But in a way, yours is more interesting and

 8 challenging.

 9          I had a list here, so how many left are

10 yours?

11          MR. McDONALD:  Well, Your Honor, I think

12 these can be organized into four essential groups --

13          JUDGE ASTLE:  Okay.

14          MR. McDONALD:  -- which is how we tried to

15 make this a little more manageable for Your Honor, and

16 I would suggest that we approach it that way if that

17 works for Your Honor?

18          JUDGE ASTLE:  That's fine, yes.

19          MR. McDONALD:  Fundamentally, you know, as I

20 mentioned, this is a significant case.

21          The Company believes that, perhaps, different

22 from any other Administrative proceedings, discovery

23 in this case is going to be essential to the Company's

24 presentation of defenses.

25          This is not an instance where what's at issue
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 1 is a limited series of facts that are documented and

 2 therefore we can just look at a couple of documents

 3 and get one or two witnesses before Your Honor.

 4          So what we've done, our discovery requests

 5 were organized in 16 discrete areas that relate to the

 6 allegations in the OSC and defenses that we anticipate

 7 producing at hearing, and if Your Honor has had a

 8 chance to review them, you can see that we even put

 9 headings in to try to give some guideposts for the

10 requests being reviewed.

11          The objections that we're moving to compel on

12 arise in four different instances.

13          One is the request appears to limit the

14 response to production of documents from specified

15 branches.

16          JUDGE ASTLE:  Okay.  So I am tentatively

17 agreeing with your position on this, and would like to

18 hear from the Department.

19          I don't believe that you can artificially

20 decide that you're not going to look at other places,

21 so can I hear you on that?

22          MR. STRUMWASSER:  Sure, Your Honor, this one

23 stands for the proposition that no good deed goes

24 unpunished.

25          What we did is what I am confident PacifiCare
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 1 did.  We propounded to them a document request, and

 2 Mr. Kent, or his colleagues, went around and said

 3 who's the organization for request number one, and

 4 what do you do, and then he is, one would hope,

 5 producing from those organizations.

 6          We did that and we told, Your Honor and

 7 PacifiCare in the response, what the result was.

 8 That's the only difference between what we have done.

 9          The reason why we are limiting the questions,

10 for example, about the complaints to the Consumer

11 Services and Market Conduct Branch is because we have

12 been told that's where they live.

13          JUDGE ASTLE:  Unfortunately, though, you

14 don't seem to be able to say exactly that same thing.

15          You're not sure, so I think you need to at

16 least check.

17          MR. STRUMWASSER:  Oh, we have checked.  We

18 can't say any more than they can.

19          At the end of Mr. Kent's inquiries, his quest

20 for custodians, there is absolutely no -- he cannot be

21 a hundred percent certain that there isn't some guy in

22 the Minnesota Falls' branch office who passed through

23 Cypress on an inopportune day and a piece of paper

24 fell in his briefcase.  None of us can do that.

25          All we have done is what we always do, which
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 1 is we ask where are the documents, and we go there.

 2 And if it turns out that a file fell behind a file

 3 cabinet, and that office is no longer --

 4          JUDGE ASTLE:  Okay, we're not talking about

 5 files that fell behind file cabinets.  We're talking

 6 about the possibility that there might be documents

 7 related to this matter someplace else.

 8          And if you say that you've looked everywhere

 9 and say that there's nothing, they'll accept that.

10          But if you haven't checked, then you need to

11 check.

12          MR. STRUMWASSER:  Well, I mean, I -- all

13 right, so let's -- there are about a hundred offices.

14          JUDGE ASTLE:  Okay.

15          MR. STRUMWASSER:  Does that mean I have to

16 ask everybody in every office, or does that mean I go

17 to the guy who's in charge of this function and ask

18 him who's involved in this and where are the files?

19          We did the latter, as I bet he did.

20          JUDGE ASTLE:  For every hundred, for all the

21 hundred offices?

22          MR. STRUMWASSER:  No.

23          JUDGE ASTLE:  Okay.

24          MR. STRUMWASSER:  He didn't go to Minnesota

25 Falls, and I didn't go to the Workers' Comp Bureau.
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 1          JUDGE ASTLE:  You know, I don't know what he

 2 did.  He's made a Motion to Compel.

 3          I think you can send an e-mail out, if you

 4 want to, and ask if anybody else has anything related

 5 to this, and if they don't just tell them that they

 6 don't.

 7          I don't think you can just say, well, I

 8 looked where they were going to be, and they weren't

 9 there.

10          MR. STRUMWASSER:  Well, and nobody said they

11 weren't there.  They were there.  We have the files.

12          JUDGE ASTLE:  Okay.

13          MR. STRUMWASSER:  We produced them.

14          JUDGE ASTLE:  Well, I think they have a --

15 it's reasonable for you to check to make sure there's

16 nothing someplace else, and then tell them it's there

17 and that's all they're asking.

18          MR. STRUMWASSER:  Very good.

19          JUDGE ASTLE:  Okay, so I'm --

20          MR. STRUMWASSER:  Could we --

21          JUDGE ASTLE:  Yes?

22          MR. STRUMWASSER:  -- bring that down to which

23 specific requests?

24          Is that every request in which --

25          JUDGE ASTLE:  Oh, I don't know.  You know, I
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 1 assumed that you were talking about just where your

 2 complaint documents might be, and that sort of thing.

 3          MR. McDONALD:  Well, let's -- and I can

 4 provide Mr. Strumwasser -- I may not have it readily

 5 available, but with a list.

 6          A lot of their requests were limited by

 7 branch, and as long as we have an understanding of

 8 your ruling, I can give you a list of the ones that

 9 were so limited, and we'd be looking for a

10 supplemental response.

11          JUDGE ASTLE:  Just to check and see if they

12 have anything.

13          MR. STRUMWASSER:  Well, so for example are we

14 to check with the Workers' Comp Bureau whether they

15 have any documents regarding the acquisition of

16 PacifiCare or the undertakings, which are 90 to 95?

17          JUDGE ASTLE:  Well, I think you can say to

18 them that there's no possibility that they would have

19 any, if that's true.

20          But you're asking me -- I can't tell you

21 ahead of time, right, whether or not these people have

22 stuff.  If you're saying Workers' Comp, well, they

23 probably wouldn't, and if you believe they don't have

24 any and it would never go through them, fine.

25          MR. STRUMWASSER:  Well, but "never" is a long



50

 1 time, and that's why -- I mean, look, what we're

 2 really talking about here is at what point does a

 3 demand become burdensome because, well, you cannot say

 4 with certainty that the Workers' Comp folks won't have

 5 it, you just -- you cannot, you can never be sure.

 6          JUDGE ASTLE:  Use your good judgment and

 7 check and see where -- there might be something else

 8 so that you can tell him that you checked and there

 9 isn't anything else.  Surprise, surprise, there might

10 be something else.

11          You've done enough of these to know that

12 every once in a while something comes up.

13          MR. STRUMWASSER:  Okay, I mean if that's the

14 rule, then you've got to ask everywhere to find out

15 whether something comes up --

16          JUDGE ASTLE:  You've just got to ask.

17          MR. STRUMWASSER:  Then we'll do that, and I

18 expect PacifiCare to do the same.

19          JUDGE ASTLE:  Well, we're finding out first

20 where these things are.

21          Okay.  The next one, this is the one

22 involving the public statements made by CDI regarding

23 PacifiCare because you believe that the defense of

24 bias is --

25          MR. McDONALD:  Correct.
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 1          JUDGE ASTLE:  So I haven't seen the argument

 2 about them, but I have a problem --

 3          MR. McDONALD:  Okay.

 4          JUDGE ASTLE:  -- with that as a defense to

 5 this Administrative -- I don't say it's not a defense,

 6 but to the Administrative proceeding I do not have

 7 jurisdiction over any constitutional matters.  I can

 8 comment on them in the decision, so I can say, gee, I

 9 think that you violated due process when you did this,

10 but I can't dismiss the case because of it.  I can't

11 do that.

12          So it seems to me that you have the right to

13 preserve that issue, and I would give you the

14 opportunity to do that.  I would never preclude you

15 from doing it, but I don't think that this hearing is

16 the place to make that defense.  It's kind of like the

17 selective enforcement defense.  I can comment on it,

18 but I can't really say this case goes away because of

19 that.

20          MR. McDONALD:  Your Honor, I think our view

21 is that this is our opportunity to develop a record

22 that if there is an outcome that one party or the

23 other is dissatisfied with would be reviewed by a

24 Court.

25          JUDGE ASTLE:  Correct.
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 1          MR. McDONALD:  And in order to make that

 2 record, one of our concerns -- and it's triggered by

 3 public statements made by the Commissioner, who's the

 4 ultimate decisionmaker here, which we believe give

 5 rise to a reasonable inference of bias.  Our view is

 6 that we should be able to present an evidentiary

 7 record to support that position.  Frankly, it's

 8 something that the Department could try to cure, you

 9 know --

10          JUDGE ASTLE:  There are ways to cure that,

11 yes.

12          MR. McDONALD:  But if we don't have the

13 opportunity to present the evidence to make the

14 record, the cure wouldn't be obtainable, or it

15 wouldn't be --

16          JUDGE ASTLE:  Well, I'm willing to let you

17 make the record, but you're going to have to do it on

18 the material that you have, and I will comment on

19 whether or not I believe that it's a prima facia

20 showing, and that you should go forward with it at

21 some point, or they need to cure or something.

22          But this case isn't going to go away, because

23 even if it's true, it doesn't go away.

24          MR. McDONALD:  No, and I don't think we were

25 suggesting that it would go away, but we think it's
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 1 pertinent and ultimately maybe determinative as to who

 2 should be the ultimate decisionmaker in this

 3 proceeding based upon evidence that we have and then

 4 evidence that we anticipate we would obtain through

 5 discovery.

 6          JUDGE ASTLE:  Well, I can't disagree with

 7 that, but I'm not going to spend a lot of time on it.

 8 I'm not going to order discovery based on it.

 9          If you think he's made public statements, I

10 will let you put all that in the record.  You can put

11 in affidavits and declarations in the record to

12 preserve your record, and I will specifically -- if

13 you do those things, I will specifically indicate that

14 you have preserved that issue, but I'm not going to

15 order discovery on it.  I don't think it's relevant.

16 It's not going to produce relevant evidence that's

17 admissible in making a decision by me.

18          MR. McDONALD:  Well, Your Honor, ultimately

19 you will produce a proposed decision --

20          JUDGE ASTLE:  I will.

21          MR. McDONALD:  -- that will go to the

22 ultimate decisionmaker.

23          JUDGE ASTLE:  I will.

24          MR. McDONALD:  And one of the key elements of

25 our defense is that if the current ultimate
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 1 decisionmaker is one who should not be making the

 2 ultimate decision, where else will we have the

 3 opportunity to develop the record to make that showing

 4 if we can't do it here?

 5          JUDGE ASTLE:  But you're asking me to order

 6 discovery in a matter that I don't believe I have

 7 jurisdiction over, so I'm not going to order it.

 8          Whether there's somewhere else to do that, or

 9 not, you know there may be.  You may have to file an

10 original --

11          MR. McDONALD:  Well, I mean I --

12          JUDGE ASTLE:  -- matter or declaratory

13 judgment.  I don't know.  I can't give you legal

14 advice, but I do know and I feel pretty certain that

15 my proposed decision isn't going to say that the

16 Department of Insurance -- the head of the Department

17 of Insurance is prejudiced and can't make a decision

18 in this matter.  But I will let you preserve that

19 issue for taking it up someplace else.

20          MR. McDONALD:  Well, Your Honor, I'm just --

21 I'm troubled that we may be foreclosed from what we

22 view as our avenue to obtain additional information to

23 support that defense.

24          We had understood that this hearing is an

25 opportunity for the Department to present its
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 1 allegations and evidence to support those, and then

 2 our ability to present evidence and argument to

 3 counter it.

 4          JUDGE ASTLE:  I don't consider that to be a

 5 defense to the matters that I'm going to decide,

 6 because I don't care how it got here.

 7          This happens all the time.  I get a medical

 8 board case and they were just ridiculous in the way

 9 that they went about investigating the matter, and

10 there were all kinds of things that went on, but it

11 got to me, and I have to listen to the actual

12 evidence, and I have to make a decision on that

13 evidence -- or a proposed decision.  When I make that

14 proposed decision it's based on the evidence that's

15 presented here, and I don't consider what an

16 investigator did, or what the Department of Insurance

17 did beyond that, beyond what's here to be a defense to

18 that.  You have to take that up elsewhere.

19          MR. McDONALD:  Well, Your Honor, I'm just --

20          JUDGE ASTLE:  So if they violated your due

21 process in a way that's constitutional, and it

22 happens, I mean I'm not saying that the Department did

23 this, but you have to have an independent

24 decisionmaker who doesn't get input from the people

25 who prosecute the matter, and I believe it's the
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 1 Alcohol Beverage Control who got in serious trouble

 2 for that and there's actually a decision that says

 3 that.  That decision didn't come through an ALJ.  That

 4 decision came through a Court of Appeal because at

 5 that point they were violating the due process rights

 6 of the people involved.

 7          So it's not the first time it's come up.  I

 8 just don't believe that it's a defense that I can deal

 9 with, but I don't want someone in the future to say,

10 oh, you didn't preserve that so you can't bring it up

11 again.  I want you to be able to that, I mean,

12 preserve it, but I'm not going to get involved in

13 ordering discovery on that matter.

14          I'll take an offer of proof, and you can make

15 an offer of proof that if you have further discovery

16 then you can prove it, but I don't know what you can

17 -- I'll let you do that, but it's not a defense in

18 this matter.

19          MR. McDONALD:  Your Honor, just two points,

20 if I may be heard?

21          JUDGE ASTLE:  Sure.

22          MR. McDONALD:  I understand your admonition

23 that you're not here to rule on constitutional issues,

24 but one of the elements of our defense arises from

25 provisions in the Government Code, and so that's a



57

 1 statutory requirement as to how the Agency is supposed

 2 to conduct itself in this proceeding.

 3          So one of the things we would be calling upon

 4 Your Honor to rule on, is whether or not those

 5 statutory provisions have been complied with, which I

 6 think should be within your authority and through this

 7 proceeding.  What we would contend is that we should

 8 be allowed the opportunity to develop and present

 9 evidence that would show that the Department did not

10 comply with requirements of the Government Code.

11          To the extent that that goes to who

12 ultimately should be the decisionmaker, I think it is

13 within your purview in a proposed decision to say,

14 based upon this evidence, you know, you've reached a

15 conclusion about yes or no about whether there's

16 evidence of bias.

17          JUDGE ASTLE:  I'm going to let you preserve

18 that.  You can make that argument.  You can make it on

19 the record with the hearing so that you don't have to

20 have a separate thing with it, but I am not going

21 there.

22          MR. McDONALD:  Well, Your Honor, the second

23 point is to reiterate the phrase that both Counsel for

24 the Department used, this is something that they have

25 a monopoly of the information.  We -- if we don't get
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 1 discovery of it, we will be foreclosed from obtaining

 2 further information other than the public statements

 3 that were made, or else information that we can elicit

 4 through testimony of Departmental witnesses.

 5          JUDGE ASTLE:  Well, I'm sorry, that's where

 6 I'm going on that.  I am not going to spend more time

 7 on it, and I understand your issue.  I am not

 8 unsympathetic to it, but that is not going to happen.

 9 I'm not going to make a ruling that Mr. Poizner can't

10 make the decision in this matter.

11          MR. McDONALD:  At this point, Your Honor, all

12 we've sought are documents.  We -- if you were to

13 conclude -- we don't know what the documents may say.

14 It may be that there's nothing there, but if we don't

15 even get access to them, we won't know.

16          JUDGE ASTLE:  What kind of documents do you

17 think there are?

18          MR. McDONALD:  I think there may have been

19 communications between various parties that relate to

20 the public statements that were made about the

21 conclusory assertions that were made in those public

22 statements.  The Company has concern, for example,

23 that there's a current exam that's being undertaken,

24 that there may be documents that show that it was

25 undertaken in part in retaliation.
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 1          JUDGE ASTLE:  Okay, but that, you know --

 2 once we get here, I don't care.

 3          MR. McDONALD:  Well, but that's fine, Your

 4 Honor, I mean you could say it's not going to change

 5 the outcome, I'm excluding it, but then we would at

 6 least have the record of the excluded evidence.

 7          JUDGE ASTLE:  Yes, but it's not admissible,

 8 so I don't even have -- it isn't something that I can

 9 order.

10          MR. McDONALD:  Well, I guess I'm struggling

11 with why it's not admissible if it goes to

12 demonstrating a violation of the Government Code

13 provisions by the ultimate decisionmaker and you're to

14 issue a proposed decision to the ultimate

15 decisionmaker, why you would not want to include a

16 finding and a conclusion about what that evidence

17 shows.

18          JUDGE ASTLE:  Well, I guess I'm willing to

19 let you brief this issue for legal authority that says

20 that I can do this, but I've been doing this 24 years,

21 and I have to tell you it's a place I am very, very

22 reluctant to go, and that I don't think it would do

23 you any good in the long run.  It's not going to get

24 you what you want.

25          MR. McDONALD:  I fully appreciate your
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 1 comments, Your Honor.

 2          JUDGE ASTLE:  So as I said, I'll let you

 3 brief it if you want to brief like the legal

 4 authority, not under discovery, the legal authority

 5 that tells you that you can make this as a defense at

 6 an Administrative hearing and that I can somehow rule

 7 on that defense.

 8          MR. STRUMWASSER:  I just want to add, one of

 9 the reasons why the law is as it is and as Your Honor

10 has described it, is precisely that you don't want

11 every case to turn in -- you know that it's exactly

12 the worst cases that will then turn into a prosecution

13 of the prosecutors and why did you really bring this

14 case, but we're fine with briefing it if Your Honor

15 wants to.

16          I would be remiss if I did not make it clear

17 on the record that all of these charges that

18 Mr. McDonald has made in the papers, and orally, are

19 factually false and we reject them.

20          JUDGE ASTLE:  You know, that is exactly why I

21 don't want to get into it, and the structure is odd,

22 there is no doubt about it, okay?  It's been here

23 since what, the '40's or something, but it is odd, and

24 I sit on behalf of this person that you feel is

25 prejudiced.  But that's not how I view my job.  I view
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 1 my job as listening to the evidence that you present,

 2 both sides, and coming up with findings of facts and

 3 legal conclusions that make sense and then it gets out

 4 of my hands.

 5          MR. McDONALD:  Right.

 6          JUDGE ASTLE:  And so if you have legal

 7 authority that says that this kind of prosecutorial

 8 misconduct, or whatever, is something I can make a

 9 decision on, I'm willing to revisit it, but I've been

10 doing it a long time and have not seen that.

11          MR. McDONALD:  Your Honor I appreciate that,

12 and I've been doing this more than 20 years and this

13 -- I think there's a reason both parties said, this is

14 unprecedented.

15          JUDGE ASTLE:  Well, I think I can --

16          MR. McDONALD:  It's unprecedented in terms of

17 the dollars, it's also unprecedented, frankly, I think

18 in terms of the Commissioner's conduct in terms of

19 making public statements, and that's what gives rise

20 to these defenses.

21          JUDGE ASTLE:  Well, I'm not -- you know,

22 that's what makes this job interesting is that it's

23 different every day, and that's what I've appreciated

24 about doing this job forever, and this is a wonderful

25 chance, so I'm willing to let you brief it if you can
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 1 convince me, legally speaking, that that's where I

 2 need to go.  And you can obviously have an opportunity

 3 to answer that, but my tentative ruling is no.

 4          And then the other one is you want

 5 information pertaining to other proceedings?

 6          MR. McDONALD:  Right, and the second area,

 7 the Department's objected to the extent that we have

 8 requests that go beyond specific issues in this OSC,

 9 and we have identified a series, you know, of requests

10 that ask for more information that are not limited to

11 the OSC.

12          For example, we've asked about complaints to

13 the CDI that the CDI had concluded were not justified.

14          So if there's a body of --

15          JUDGE ASTLE:  About -- from PacifiCare?

16          MR. McDONALD:  About PacifiCare.

17          JUDGE ASTLE:  Okay.

18          MR. McDONALD:  And so if you have the

19 Department contending that the Company has a general

20 business practice of doing all these bad things, but

21 the Department has a body of evidence that they've

22 rejected in a series of complaints, we think we should

23 get that.  So that's an example of one of those.

24          Another element goes to the bias; we have

25 already discussed that.  I won't press that.
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 1          The third area has to do with what's called

 2 working law --

 3          JUDGE ASTLE:  Right.

 4          MR. McDONALD:  -- where we think it's quite

 5 significant, particularly in a case where the

 6 Department is making allegations about the Company's

 7 failure to act in good faith, acting willfully, acting

 8 knowingly, what constitutes a single act, how

 9 penalties are determined; these are all very

10 significant parts of this case where the Department,

11 we believe, has internal documents, working law on it.

12          JUDGE ASTLE:  So something like we call

13 underground regulations?  Is that --

14          MR. McDONALD:  Well, I don't use that term,

15 but if --

16          JUDGE ASTLE:  Is that the gist of this?

17          MR. McDONALD:  I mean, they do these things

18 every day, so they've got to -- you know, maybe they

19 all nod at each other when they pass in the hallway

20 and they know what they're doing, but what we've asked

21 for is do you have documents that reflect practices,

22 rules of procedure, that kind of stuff.

23          JUDGE ASTLE:  All right.

24          The other complaints, why are you not willing

25 to give them -- it seems like it's kind of exculpatory
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 1 evidence.

 2          Can you not produce that?

 3          MR. STRUMWASSER:  It's not exculpatory.

 4          It's not relevant and let me give Your Honor

 5 three examples.

 6          JUDGE ASTLE:  All right.

 7          MR. STRUMWASSER:  A complaint comes into the

 8 Department and the examiner determines that the

 9 insurance, the PacifiCare product that is being -- of

10 which the complaint is being made, is not governed by

11 State law but by ERISA.  That's a rejected claim.

12          JUDGE ASTLE:  Okay.

13          MR. STRUMWASSER:  It could be that there's

14 all kinds of misconduct there, but it's not -- it's a

15 rejected claim.

16          The second one comes in and it turns out it's

17 not an HMO product, and it's not a PacifiCare Life and

18 Health; again, we reject it.  It's not -- we don't do

19 anything.

20          A third comes in and it is a PacifiCare PPO

21 product subject to the Commissioner's jurisdiction and

22 the complaint is that the Company has refused to treat

23 me, pay for my treatments for Martian flu when I was

24 abducted by UFOs, and nothing comes from that.  There

25 is no information there.
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 1          What we do use and which we appropriately

 2 produce, or agreed to produce, is what is referred to

 3 in the regulation, that is, when we have looked at a

 4 claim, a claim file, and we have determined that this

 5 one -- this file has a violation, this one doesn't, we

 6 give them both.

 7          JUDGE ASTLE:  So do you have some kind of log

 8 or listing of those claims that you've rejected for

 9 ERISA reasons or those kinds of things?

10          MS. ROSEN:  No, we don't have jurisdiction

11 over those claims, Your Honor --

12          JUDGE ASTLE:  Right, but do you keep some

13 kind of log --

14          MS. ROSEN:  -- and my co-Counsel says we

15 don't do anything with them, but what actually we do

16 do is we send them over to DMHC or we send them to the

17 Department of Labor.  Those are the two government

18 agencies.

19          JUDGE ASTLE:  So do you have a list of those

20 that you sent over to the different agencies?

21          MS. ROSEN:  I'm not sure if we give it a

22 complaint number, but I can check on it.

23          JUDGE ASTLE:  All right.

24          MS. ROSEN:  But all of the complaints,

25 whether they were reduced to violation or not, we've
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 1 turned over.

 2          MR. STRUMWASSER:  Except if the party asked

 3 for confidentiality.

 4          MS. ROSEN:  That's the --

 5          THE REPORTER:  Except what?

 6          MR. STRUMWASSER:  Confidentiality, except if

 7 the party asked for confidentiality.

 8          JUDGE ASTLE:  So would it be acceptable if

 9 they look and see if they have a list of those things

10 that were sent to different agencies?

11          MR. McDONALD:  Sure.  I mean, that may be a

12 starting point.  If we see something, then maybe we'll

13 say --

14          JUDGE ASTLE:  Okay.

15          So at least check and see if you can do that.

16          MS. ROSEN:  Yes, I will.

17          I'd just like to say that if an HMO patient

18 calls the Department of Insurance and says I have a

19 complaint about PacifiCare of California, I don't see

20 the relevancy to that.

21          I'd be happy to go try and find a list,

22 but --

23          JUDGE ASTLE:  Just give them a list and let

24 them know what was done.  It seems to me that's a

25 reasonable thing to do, and then we can go from there.
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 1          MR. STRUMWASSER:  And then, Your Honor, we

 2 were on the subject of this --

 3          JUDGE ASTLE:  Yes, this working law --

 4          MR. STRUMWASSER:  -- working law thing.

 5          Working law has become a mantra that I'm

 6 afraid has shrouded more than it has illuminated.

 7          The working law has to do with determinations

 8 by the Agency, so one does not discern working law

 9 from complaints.  One discerns working law from things

10 that the Agency does.

11          Their best case, of course, is RLI.  And the

12 RLI case says that -- and RLI is important for a

13 couple of reasons.

14          One is because there's a Proposition 103

15 case.  Proposition 103 does not apply to health

16 insurance, so it is not relevant here, and it has

17 directives that make discovery broader than the

18 ordinary APA case.

19          Secondly, and what was really strange about

20 the RLI case is that the Department did not merely

21 make settlements the Court said, but made expressed

22 findings as to the cases before it.  So it was

23 un-adjudicated findings, and if we had any of those,

24 we would produce them.

25          But what we do have is an ongoing examination
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 1 process, complaint processing process.  So if we do a

 2 routine or targeted Market Conduct Exam, they look at

 3 a hundred files, they find ten violations, they go to

 4 the company, the company says yes on seven, they were

 5 going to fix it and three of them they reject, and our

 6 guys do nothing or do something.

 7          There is no -- that is entirely a negotiation

 8 process with nothing at the end of it, that is to say

 9 no prosecution.  If there's a prosecution, obviously

10 there's an accusation and we're prepared to produce

11 all of those documents.

12          And similarly, with a complaint, a complaint

13 comes in, typically they send it to the company, the

14 company responds, and again if there is a complaint

15 then -- excuse me, if there is an accusation at the

16 end of that, we are happy to produce it, if it is a

17 health insurance accusation.

18          But most of these things are resolved, the

19 vast majority are resolved without adjudication at

20 all.

21          RLI has nothing to do with it, the company

22 says here's what we've done, here's what we're not

23 willing to do and the Department decides to move on.

24          So it simply does not fall within the scope

25 of working law.  What they're asking for, what they
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 1 are hoping exists is a schedule of fines and

 2 penalties.  We've already told them, we've looked,

 3 there is no such thing.

 4          JUDGE ASTLE:  And you've told them that?

 5          MR. STRUMWASSER:  That's right.

 6          MS. ROSEN:  And, Your Honor, in our response

 7 to the earlier discovery request, we have correctly

 8 and accurately cited the two regulations that our

 9 examiners look at when and -- not our examiners, but

10 the entire Department relies on in terms of their

11 relevant penalties, and it seems to me that the

12 Respondent is just -- they are just gunning for us to

13 say exactly what you said, that they are determined to

14 believe that we have underground regulations, and we

15 don't.

16          JUDGE ASTLE:  Okay.

17          Are there published guidelines?

18          MS. ROSEN:  No.

19          JUDGE ASTLE:  No?

20          MS. ROSEN:  There are regulations.

21          JUDGE ASTLE:  There are regulations --

22          MS. ROSEN:  269512 and 2591.2.

23          MR. McDONALD:  Your Honor --

24          JUDGE ASTLE:  Yes?

25          MR. McDONALD:  If I might be heard?
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 1          JUDGE ASTLE:  Yes, go ahead.

 2          MR. McDONALD:  Mr. Strumwasser's attempt to

 3 dismiss RLI on the basis that it was Prop 103,

 4 although nothing really applicable here, I think is

 5 just not right.

 6          RLI quoted from a case involving the State

 7 Board of Equalization, which we cited to Your Honor in

 8 our moving papers, and I think it is clear where you

 9 have an Administrative agency applying a set of rules,

10 written regs or otherwise, to facts over a series of

11 instances, that information about those applications

12 constitutes the working law that a party is entitled

13 to obtain discovery about.

14          Pages 9 and 10 of our Motion, we cited from

15 RLI's quoting -- which quoted from the Board of

16 Equalization case, and I'll just read it because I

17 think it's pertinent.

18          "Whether or not the Board..." -- that was the

19 Board of Equalization -- "...is legally bound by its

20 working law is not controlling.  The records sought

21 will disclose the Board's practices in applying its

22 regulations to the cases coming before it, and

23 therefore it's working law.  It is in the application

24 of a rule to the facts of a case that its meaning is

25 frequently disclosed.
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 1          Although the Department's working law may not

 2 bind it, it is relevant and potentially highly

 3 persuasive evidence.  In a hearing, the scope of which

 4 is not clearly defined, the insurers are entitled to

 5 learn whether or not the Department has developed any

 6 working law in the areas requested it, and if so, what

 7 the law is."

 8          And that's what we're doing here.  We're

 9 simply saying the Department is trying to limit this

10 to health insurers, and they bring enforcement actions

11 against homeowners' insurers and auto insurers who

12 they say did not conform to the claims of regulations

13 that are at issue here, that violated the same Statute

14 79003 as are alleged here.  There's no reason to limit

15 it to health insurers.  There's no reason to refuse to

16 provide us the information we requested about these

17 other enforcement proceedings where the working law

18 has been developed and the Company is attempting to

19 develop the evidence to present, to create a record to

20 support its defense.

21          MR. STRUMWASSER:  Well, there are a couple of

22 questions here.

23          First of all, Mr. McDonald simply assumes the

24 existence of working law.  We have tried repeatedly

25 just to make it clear.  We don't have penalty
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 1 schedules, we don't have guidelines, we have no

 2 documents of general applicability.

 3          So then what Mr. McDonald wants to say is

 4 essentially:  All right, then, I'm going to take all

 5 of your cases and I'm going to tell you back what your

 6 policy is, and that is not sanctioned by any case.

 7          In the case of the Board of Equalization,

 8 there were specific documents, interpreted documents

 9 that they asked for and they were given.  Those were

10 documents of general applicability.  They were not

11 given every case file that the Board of Equalization

12 prosecuted, every audit that they went after.

13          So there is really no authority for the

14 proposition that every company regardless of what line

15 of business it's in, even if there are no general

16 rules, we're going to tell you what the general rules

17 are after you've given us all your documents.  That's

18 just not discovery.

19          JUDGE ASTLE:  Well, I'm inclined to agree

20 with that.

21          I think that if something comes up later, I'm

22 willing to revisit it, but obviously you can look at

23 individual cases and see what the penalties are,

24 et cetera, but I'm not going to order other cases.

25          He says there's no working law.  If it turns
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 1 out it's not true, we'll be back here, but at this

 2 point I'm inclined to -- I'm not compelling any

 3 further discovery in this area.

 4          MR. McDONALD:  Your Honor, just if the

 5 working law in those cases is the actual application

 6 of the rules --

 7          JUDGE ASTLE:  You've got the rule, and if you

 8 have a list of amounts -- I mean, I assume that's

 9 where you're going, you think that the amounts, that

10 there are willful and non-willful amounts and how they

11 decide that is arbitrary or something else.

12          MR. McDONALD:  All right, I think we've

13 identified in several requests specific cases for

14 which we sought documents that's a discrete body of

15 information that constitutes the working law that the

16 Department has used in bringing enforcement actions.

17          JUDGE ASTLE:  I think there's just a lot of

18 room for -- I'm certainly willing to take evidence on

19 what's fair and what's not, and what's willful and

20 what's not, but I'm not going to compel discovery of

21 other cases.

22          MR. McDONALD:  But again, Your Honor, we

23 won't be in a position to present the evidence if we

24 don't get discovery of it, and it seems to me that

25 they're discrete determinations.  We could get access
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 1 to it, and then you could say I'm unmoved by it.

 2 That's fine and good that you've got it, but it

 3 doesn't change my view of things and therefore it

 4 won't be admitted, but if we don't get access to it,

 5 we can't proffer it.

 6          JUDGE ASTLE:  It doesn't appear to be

 7 relevant at this time to me.  I don't know, it might

 8 change and we can revisit it, but at this point they

 9 say there's no working law, there's no -- they follow

10 regulations.  You can ask questions about what willful

11 and non-willful is.  But if you want them to put on

12 evidence about how they determine the fines, when we

13 find out what they are, I am happy to order them to do

14 that.

15          And at that point if there needs to be more

16 information, then we can see if there needs to be more

17 information at that time, but at this time I'm not

18 going to compel those requests.

19          The next one I see is the list of witnesses.

20 I don't understand this.  You have to produce a list

21 of witnesses.  When the time comes, those are the

22 witnesses and unless there's good cause on both sides,

23 that's your list.

24          Now things happen sometimes, and you were

25 going to call five people who filed claims and didn't
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 1 get what they want and you said there were going to be

 2 these five and it turns out you need to do different

 3 people, I mean, that's the way life goes, but both of

 4 you need to provide witness lists.

 5          MR. STRUMWASSER:  Everybody agrees they are

 6 going to provide witness lists.

 7          JUDGE ASTLE:  Great.

 8          MR. STRUMWASSER:  And obviously this folds

 9 back into the Prehearing Conference right here at the

10 end.

11          The issue here is whether under the APA they

12 can say not to give me a list of all your witnesses,

13 but give me a different list for each of the issues.

14 The APA doesn't do that.

15          JUDGE ASTLE:  What you're supposed to do is

16 give the witness and a little bit about what they are

17 going to testify about.  Is that --

18          MR. McDONALD:  Right, Your Honor, that's when

19 we get to the Prehearing Conference stage and

20 everyone's going to disclose the witnesses they're

21 calling to hearing, this --

22          JUDGE ASTLE:  I do need a little blurb under

23 the witnesses.  This witness is a complaining witness;

24 this witness is an expert and is going to deal with

25 this; this witness is -- whatever.
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 1          MR. McDONALD:  Right.

 2          This is a discovery request under 11507.6

 3 which authorizes us to request witness lists.

 4          JUDGE ASTLE:  Correct.

 5          MR. McDONALD:  We've structured our requests

 6 because of, frankly, the magnitude of the case.

 7          As I said at the outset, Your Honor, this is

 8 a really significant case.  And what we've done is, we

 9 have subject matters.  So we've said -- I don't know,

10 request number two, request number 37.  We've

11 identified individuals, for example, with knowledge

12 about this computer program, please provide us a list.

13          They say, no, we're only going to apparently

14 provide you a single omnibus list in response to

15 discovery, which will not identify who's knowledgeable

16 about what.

17          JUDGE ASTLE:  Well, I'm going to ask that you

18 have a little blurb under it, what they're going to be

19 testifying about.  And when we do the Prehearing

20 Conference, if you're not satisfied with that blurb,

21 what they are going to talk about, we can talk about

22 it then.

23          MR. McDONALD:  Right, but these may be people

24 who are knowledgeable, who the Department does not

25 plan to call as witnesses.  So what we've asked for is
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 1 identify the knowledgeable people.

 2          JUDGE ASTLE:  No, they're going to have to

 3 tell me who they're going to call as witnesses.  And

 4 with the proviso, both of you, that I know sometimes

 5 that person can't come and you need somebody else and

 6 we'll discuss it, but they need to give me a list of

 7 who they're going to call and what they can testify

 8 to, and if they are not going to call somebody you

 9 need to call, we can talk about subpoenaing those

10 people so that you don't get lost, the people that you

11 need to prove your side from each other.  It's going

12 to go both ways.

13          MR. McDONALD:  I understand that but, Your

14 Honor, what we're looking for is the identification of

15 a witness not as a person who either party currently

16 knows they're going to call as a person to testify

17 here, but rather a witness, someone who's percipient

18 about information that is at issue in this case.

19          So, for example, the Department conducted a

20 computer analysis of over a million paid claims for

21 the Company.  There are individuals within the

22 Department -- I don't know that we have the identities

23 of all of the individuals who were involved in that.

24 What we have asked for is identify the witnesses, the

25 people who are knowledgeable about --
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 1          JUDGE ASTLE:  I understand what you're asking

 2 for, but we don't do that under the APA.  It's

 3 just that's not something that's done, and I have

 4 heard people complain that it's -- you know, this

 5 discovery is broader than most, right, because many

 6 people complain that under the APA it's trial by

 7 ambush.  You don't have all the information, in fact,

 8 and there's no provision to order that.

 9          If you can -- again, I will allow you to

10 brief that, if you want to, but my understanding is I

11 get a witness list of the people that you have

12 identified that you're going to put on, and I need to

13 know a little bit about what they are going to say,

14 and you need to do the same thing.  If they have in

15 this witness list somebody and they decide they're not

16 going to call that person -- this is the trouble that

17 we get into sometimes, okay?  They say there's ten

18 people that they're going to call about one issue, and

19 you rely on that list, right, and then they decide,

20 oh, well, we're not going call them -- I'm not going

21 to let that happen, okay?

22          If you put those people on the list and they

23 want to rely on that, you're going to have to produce

24 them, and that goes both ways.

25          MR. McDONALD:  Okay.
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 1          JUDGE ASTLE:  And I'm not going to make them

 2 give you a list of everybody who knows something about

 3 something.

 4          MR. McDONALD:  But, Your Honor, I would just

 5 ask and I'd suggest, perhaps, we need to brief this,

 6 but the first paragraph of Government Code Section

 7 11507.6 authorizes any party to serve a request --

 8 let's see, I'll just read it, the party, quote, "is

 9 entitled to one, obtain the names and addresses of

10 witnesses to the extent known to the other party,

11 including, but not limited to those intended to be

12 called to testify at the hearing."

13          And so I think what we read those words to

14 indicate is that we have a right to ask the Department

15 to identify those people who are percipient witnesses

16 who have knowledge of facts, irrespective of whether

17 or not the Department is going to call them, and we

18 have the right to get that in a discovery response,

19 not await the Prehearing Conference or the trial so

20 that, frankly, we can identify witnesses who we might

21 want to serve a subpoena or notice to to compel their

22 attendance because they are knowledgeable about

23 certain information.

24          MR. STRUMWASSER:  Your Honor?

25          JUDGE ASTLE:  Yes, go ahead.
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 1          MR. STRUMWASSER:  I would like to -- we all

 2 love to write briefs.

 3          I'd like to make a pitch that this one really

 4 is a dry hole.  To the extent the issue is we don't

 5 know who the witnesses are that you're not going to

 6 call, Mr. McDonald is right.  We have to identify all

 7 the people who were witnesses in the generic sense,

 8 with people who are percipient witnesses to these

 9 facts, and so do they.  And everybody's asked for it,

10 and that's a list.  There's no question about that.

11          And furthermore, if either of us want a

12 witness but we don't have a name, we do a Person Most

13 Knowledgeable subpoena or notice.  So in terms of

14 getting people to the courtroom, this isn't an issue.

15          What he's asking for beyond that is a series

16 of lists of which my personal favorite is Request 99,

17 "A list showing the specific request or requests in

18 these Discovery Requests to which each writing or

19 thing produced by the Department is responsive"; or

20 96, a list of all the Department personnel who were

21 involved in deciding whether to call a Market Conduct

22 Exam, now, that was not even relevant under Your

23 Honor's prior order; or 95, the names, addresses and

24 phone numbers of people who have, who purport to have

25 knowledge regarding the reports, documents and other
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 1 information Respondent has provided the Department.

 2          The first authorization about each of these

 3 subsidiary lists is the APA doesn't authorize it; the

 4 second thing is it is an opportunity for mischief,

 5 because we call Ms. Jones; Ms. Jones we identify as

 6 relevant to items A, B and C and maybe it turns out

 7 that she knows D and we didn't really identify her as

 8 that, and they have a motion to strike her testimony,

 9 this is not what we need or are authorized to embark

10 on.

11          JUDGE ASTLE:  Well, I want a list of

12 witnesses at the Prehearing Conference with a short

13 thing about what they are, from both sides, and then

14 if it looks like we've got a problem, then we'll work

15 on it from there.

16          MR. McDONALD:  Your Honor, I guess that

17 suggests to me we don't -- we're being precluded from

18 a statutory right to take discovery.

19          The witness list for the hearing is separate

20 and distinct, in my experience, from the witness list

21 that's produced in discovery, because -- you know,

22 reduce it to a simple thing.  We had a car accident.

23 There were 12 people who saw it.  You give a list of

24 those 12 people at the trial, maybe bring two of those

25 people in to testify, it's two different lists.
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 1          MR. STRUMWASSER:  And the whole point of it

 2 is it's not two different -- well, those two are two

 3 different lists.

 4          But what they've asked for is they've asked

 5 for a list of all the people at the car accident, and

 6 they've asked for all the people at the hospital who

 7 saw the victims and they're entitled to the names of

 8 both groups, but they're not entitled to insist that

 9 we divide them into two lists, and then a third list

10 for the rehabilitation, and a fourth list for the

11 manufacturer of the car.  They'll get a list of all of

12 the names together.  And separately, Your Honor will

13 receive a witness list with a blurb.

14          JUDGE ASTLE:  And it says "...to the extent

15 known to the other party," so it may be that I've been

16 doing it wrong all this time, but I think that I want

17 both separate witness lists.

18          I'm not going to ask him to disclose -- I

19 mean, that's part of the thing that we've talked about

20 before, there could be hundreds of people.

21          MR. McDONALD:  Well, it may be so, but the

22 Department chose to bring a proceeding that involves

23 millions of claims and alleging hundreds of thousands

24 of violations, so it's perhaps not surprising.

25          The troublesome -- I think the only point of
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 1 disagreement that we have with the Department on this

 2 is by framing the request the way we did, we were

 3 seeking to have the subject matter, the knowledge, you

 4 know, what is this person a witness to.  If we get one

 5 long list that says John Smith and Alan Jones, we

 6 don't know if John Smith was the computer guy and Alan

 7 Jones was the --

 8          JUDGE ASTLE:  Well, I just said, there has to

 9 be a little blurb.  I'm ordering a blurb --

10          MR. McDONALD:  Okay.

11          JUDGE ASTLE:  -- that says who they are, and

12 basically what they're going to testify to.

13          MR. STRUMWASSER:  But that is for the

14 witnesses we're going to call?

15          JUDGE ASTLE:  Right.

16          MR. McDONALD:  But see, this again goes to

17 the discovery point.

18          On discovery I think we're entitled --

19 there's certainly nothing in the statute that

20 precludes it, and I think the statute authorizes us to

21 get a witness list, separate and apart from the

22 witnesses they're calling, where the prehearing order

23 usually says identify the subject matter and the like,

24 and that's what we're looking for.

25          JUDGE ASTLE:  I understand what you're
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 1 looking for.  I think it's overwhelming, and as I

 2 indicated before, I'm not going to have either side

 3 call everybody.

 4          MR. McDONALD:  Well, again, Your Honor --

 5          JUDGE ASTLE:  This is the work you've got to

 6 -- you know, because they select "X" person who's an

 7 expert on the computer, and that's who they call, you

 8 don't need to know everybody else who's an expert on

 9 the computer.  It just would be -- you know, it would

10 be too much.

11          MS. ROSEN:  Your Honor, I would like to

12 suggest that Mr. McDonald is breaking up the statute.

13          It says statements of witnesses then proposed

14 to be called by the party and of other persons having

15 personal knowledge of the acts.

16          MR. McDONALD:  I'm sorry, I don't know where

17 you're reading.

18          JUDGE ASTLE:  No, he's saying -- I see what

19 he's saying.  I've never read it this way.

20          He's saying he has the right to "obtain the

21 names and addresses of witnesses to the extent known

22 to the other party, including, but not limited to,

23 those intended to be called to testify at the

24 hearing."

25          I've always read that to mean, if you're
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 1 going to call them at the hearing, you better have

 2 them there.  You better have a list to tell me who

 3 they are.

 4          You can have other people on the list.

 5          MR. McDONALD:  Right.

 6          JUDGE ASTLE:  You don't have to call

 7 everybody on your list.  That's the way I've always

 8 read this.  That's the way I've always done it.

 9          I see you're reading it differently, but --

10          MR. McDONALD:  Right, because I see this as

11 being part of discovery and separate from the

12 Prehearing Conference preparation.

13          JUDGE ASTLE:  I understand, but I have to

14 tell you that discovery in APA cases is extremely

15 limited, and I have never read it the way you're

16 reading it.  I've always read it to mean that you can

17 put other people on the list, but you don't have to

18 call everybody on your list.

19          If you have authority to the contrary, I'm

20 willing to look at it.  You don't have to respond if

21 you don't think you need to, but if you have authority

22 to the contrary, I'm willing to look at it.

23          But I've always read this to mean that I get

24 a witness list, it can include people that they're

25 going to not call.  A lot of times it's, you know,



86

 1 they have 17 character witnesses and they give me the

 2 name of all of them and they say character witness,

 3 and I say, okay, you can call five of those people,

 4 give me an affidavit on the rest of them, thank you

 5 for the information.

 6          That's the way I've always read that.  But I

 7 see that you're reading it differently, and I don't

 8 think it's totally unreasonable, and if you have

 9 authority to, otherwise, then we can talk about it.

10          The discovery is extremely limited in APA

11 cases.

12          MR. McDONALD:  Right.

13          No, I understand that.  It's a document that

14 we're authorized to ask for discovery of the

15 documents, but this is the one request where I thought

16 we had the right to actually ask them to do some work,

17 to identify the people who are knowledgeable about the

18 facts, and identify those people.

19          MR. STRUMWASSER:  He wants to propound

20 interrogatories.

21          JUDGE ASTLE:  I know, it's a problem.  You

22 know, I understand.

23          MR. STRUMWASSER:  But, Your Honor, I think

24 there are two issues here which are still kind of

25 floating about.
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 1          JUDGE ASTLE:  All right.

 2          MR. STRUMWASSER:  If the issue is -- one of

 3 Mr. McDonald's points is that he is entitled to a list

 4 of every person who has knowledge, all the people who

 5 were around the accident.

 6          JUDGE ASTLE:  I understood that.

 7          MR. STRUMWASSER:  And I am actually, you

 8 know, we plan to actually give him as many of those as

 9 we know.

10          JUDGE ASTLE:  Okay.

11          MR. STRUMWASSER:  The other half of it is --

12 and he's entitled to have that list partitioned into

13 multiple lists, and I don't see any textual support

14 for that at all.

15          JUDGE ASTLE:  You need to give him a list of

16 your witnesses, you can make it overbroad in case

17 there's people that you're not going to call but might

18 be available, and you need to put a blurb about who

19 they are.

20          And if you did them in some kind of order it

21 would be really nice, like these are the people I

22 might call as witnesses on this, or that.  It would be

23 nice if you didn't just randomly put names in, or --

24 you know, alphabetical doesn't work very well in a

25 situation like this.
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 1          MR. STRUMWASSER:  And that's the Prehearing

 2 Conference list, right?

 3          JUDGE ASTLE:  Right.

 4          MR. STRUMWASSER:  Yes.

 5          JUDGE ASTLE:  And then --

 6          MR. STRUMWASSER:  He's talking about the

 7 discovery list.

 8          JUDGE ASTLE:  Well, I can tell you that that

 9 Prehearing Conference list is the discovery list, and

10 we think we'll go fast --

11          MR. STRUMWASSER:  Okay.

12          JUDGE ASTLE:  -- that I'm ordering in

13 discovery, and we'll go on from there.  I understand

14 you're reading it differently.

15          MR. McDONALD:  Okay.

16          JUDGE ASTLE:  And I'm willing to look at

17 authority.

18          MR. McDONALD:  Your Honor, I think that

19 impairs our ability to prepare our defense if we're

20 not able to identify until the Prehearing Conference

21 when we get a witness list of who's going to be

22 testifying at hearing, and then on top of it, well,

23 here are the names of a dozen or 30 or how many other

24 people.

25          JUDGE ASTLE:  Okay, your complaint is so
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 1 noted, and I understand, but that's the way it's going

 2 to work unless you can convince me there's law

 3 otherwise.

 4          MR. McDONALD:  So is it -- let me make sure I

 5 understand.  Your ruling, Your Honor, is they are

 6 not -- the Department is not obliged to respond with a

 7 witness list in discovery, that their witness list can

 8 await the Prehearing Conference submissions?

 9          MR. STRUMWASSER:  Or that the discovery list

10 is --

11          JUDGE ASTLE:  Well, usually the Prehearing

12 Conference is held six weeks prior to the hearing,

13 right, in a case like this.

14          So there is a little bit of a shorter window,

15 so if you could get it done six weeks prior to the

16 hearing, that would actually be helpful.

17          And you know I'm actually -- unless there's

18 some serious problem with it, that would be the best

19 practices.

20          MR. STRUMWASSER:  I mean, we are still -- I

21 mean, as long as it's not an exclusive list, that's

22 fine.

23          JUDGE ASTLE:  Well, it's an exclusive list in

24 the sense that you're going to have to have a good

25 reason why you're changing it, or that you're still
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 1 working on it, or whatever.

 2          MR. STRUMWASSER:  I don't think either party

 3 is ready to give its list of witnesses six weeks in

 4 advance.

 5          JUDGE ASTLE:  So --

 6          MR. McDONALD:  The percipient witness, I

 7 mean, that may well be true, particularly in terms of

 8 testimonial witnesses, but the percipient witnesses, I

 9 think, is you know it's a -- we can put a box around

10 it.  We know who those people are, and that's why I

11 don't see why we couldn't get that response separate

12 and apart from the trial preparation.

13          JUDGE ASTLE:  Well, what you know at

14 six weeks in advance, I recommend you do that.  And

15 the rest will be done at the Prehearing Conference,

16 and if there is a problem that turns up we'll deal

17 with it then, but that's when the witness lists are

18 usually exchanged.

19          MR. STRUMWASSER:  Six weeks before?

20          JUDGE ASTLE:  Yes.

21          MR. STRUMWASSER:  So let's put a date on

22 that.  It's like October something or other, about

23 three weeks from now?

24          JUDGE ASTLE:  Well, no, six weeks from the

25 trial date, not from the Prehearing Conference date,
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 1 so the trial supposedly starts on the 16th, right?

 2          MR. STRUMWASSER:  Of November.

 3          MR. McDONALD:  October 5th?

 4          MR. STRUMWASSER:  October 5th, is that --

 5          JUDGE ASTLE:  Yes, the week of October 5th.

 6          MR. STRUMWASSER:  Four weeks from now.

 7          JUDGE ASTLE:  So whatever you can produce

 8 then, that would be helpful, and the rest is due on

 9 the date of the Prehearing Conference.

10          MR. STRUMWASSER:  Could we have a moment to

11 confer with Counsel?

12          JUDGE ASTLE:  Yes, of course.

13          (Discussion off the record.)

14          JUDGE ASTLE:  Ten minutes.

15          (Brief recess.)

16          JUDGE ASTLE:  Back on the record.

17          You're not talking about the names of the

18 people who made the claims, and the names of the

19 doctors who are the providers, right?

20          You're talking about people in the

21 Department, is that right?

22          MR. McDONALD:  Well, there are a series of

23 requests that ask for identities of individuals.

24          Some of them have to do with -- number two

25 and 75, I think, I can go back and pull the request,
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 1 but that ask for the consumers and the providers who

 2 were identified as complaining to the Department.  So

 3 that's one --

 4          JUDGE ASTLE:  You don't have that

 5 information?

 6          MR. STRUMWASSER:  Oh, no, they do, yes,

 7 except for the ones who refused to give us permission

 8 to give their name.

 9          If they don't do that, it goes no further.

10          JUDGE ASTLE:  Okay.

11          Did you want to litigate that issue?  Because

12 when I went back and thought about it, witnesses to me

13 are the people who are going to testify about what

14 happened to them, right; and if you don't have that

15 information for percipient witnesses that would be a

16 problem.

17          MR. McDONALD:  Right, and in fact our

18 concern, really, is that there may be percipient

19 witnesses, individuals with knowledge who the

20 Department views as:  We're not going to call them, we

21 don't think they properly should be called.

22          And yet our view may be:  Wait a minute, we

23 think they have something probative to say and that's

24 why we think we should know who they are.

25          JUDGE ASTLE:  But you've given them all that,
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 1 the names of those people?

 2          MR. STRUMWASSER:  Right.

 3          We have not given them, for example, the

 4 names of the ERISA people whom we sit on.

 5          JUDGE ASTLE:  Right.

 6          MR. STRUMWASSER:  But the people who were

 7 with PacifiCare Life Insurance Company who are

 8 PacifiCare insureds, we gave them all those names, and

 9 we're giving them to them again.

10          MR. McDONALD:  Okay.

11          JUDGE ASTLE:  Okay.

12          MR. McDONALD:  Does that include, I mean --

13          MR. KENT:  Well, there are allegations in the

14 OSC, there's some specific ones and then there's some

15 general ones about some volume of substantially

16 similar complaints, and we don't have names, we don't

17 know which names go with those general allegations.

18          JUDGE ASTLE:  So if that doesn't materialize,

19 then that will be dismissed, and if it materializes, I

20 will make sure that you have that information.

21          MR. McDONALD:  Right, but if we don't get

22 that information until we're at hearing it

23 disadvantages us in being able to prepare a defense.

24          JUDGE ASTLE:  I will give you time.

25          MR. McDONALD:  Okay.
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 1          MR. KENT:  Thank you, Your Honor.

 2          JUDGE ASTLE:  If that actually happens.

 3          MR. McDONALD:  Okay.

 4          JUDGE ASTLE:  Time fixes a lot of these

 5 things.  So I will do that.

 6          So if we're talking percipient witnesses and

 7 that kind of thing, if you at some point end up at a

 8 disadvantage, I will give time to make that up.

 9          Which reminds me, I've been told that since

10 we don't have a real feel for how long this case is

11 going to be, it's going to be continued from

12 day-to-day pursuant to our ability to do that until

13 we're finished.  I can make that part of the

14 Prehearing Conference Order when we get there, in

15 case.  I don't want to find out that we've done

16 45 days of hearing and we need two more, and now we're

17 going to do them in July, or something like that, so

18 pursuant to problems that we all have in scheduling,

19 it just will continue from day-to-day until we finish

20 it.

21          So back-peddling on what I had said before,

22 if there is an issue like that and it comes up, I will

23 make sure that you're not disadvantaged by some

24 general thing that's not proven.  It will either go

25 away, or you'll have an opportunity to look at that
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 1 and defend against it.

 2          Is that it, or was there one more thing?

 3          MR. McDONALD:  The final area had to do with

 4 the request for documents relating to the 2009

 5 Examination.

 6          JUDGE ASTLE:  Yes.

 7          MR. McDONALD:  Those, Your Honor, are

 8 principally directed at discovering information that

 9 we believe would be supportive of our bias defense,

10 and we've argued that a bit already.

11          JUDGE ASTLE:  Okay.

12          MR. McDONALD:  I'd be happy to go through it

13 again.  Maybe it can change your mind, but --

14          JUDGE ASTLE:  Well, I'm not going to change

15 my mind about what my responsibility is for it.

16          I do want you to be able to make an offer of

17 proof, and I guess part of the offer of proof could be

18 some speculation about if you were given that

19 opportunity that you would get information so that

20 you're not precluded from that further information, if

21 that comes up.

22          MR. STRUMWASSER:  Well, you know, I would

23 like to object to the notion of a speculative offer of

24 proof.  An offer of proof is a thing of known value.

25          JUDGE ASTLE:  Right.
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 1          MR. STRUMWASSER:  And the lawyer is saying I

 2 have the witness I will put on the stand, if you let

 3 me just prove this.

 4          MR. McDONALD:  And I think Mr. Strumwasser

 5 makes a very eloquent argument for why we should be

 6 granted discovery in this area, because otherwise we'd

 7 be foreclosed from making anything other than a

 8 speculative offer.

 9          JUDGE ASTLE:  Well, I think that there is a

10 different place that you can -- if it comes up, there

11 is a different place that you can litigate this, and

12 that you won't be precluded from doing what you need

13 to do if it turns out to be a fact, but --

14          MR. McDONALD:  Well, I guess I'm just not

15 clear where that is.

16          Because if we go through this proceeding,

17 Your Honor, we end up with a ruling --

18          JUDGE ASTLE:  Right.

19          MR. McDONALD:  -- and say, for some reason,

20 PacifiCare doesn't care for it.

21          JUDGE ASTLE:  Maybe PacifiCare does care for

22 it.

23          MR. McDONALD:  Maybe.

24          JUDGE ASTLE:  And maybe it gets rejected.

25          MR. McDONALD:  Right.
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 1          JUDGE ASTLE:  But there's another place where

 2 this all gets to go.

 3          MR. McDONALD:  Right, but then our challenge

 4 would be --

 5          JUDGE ASTLE:  Due process.

 6          MR. McDONALD:  -- to the Commissioner's

 7 ruling.

 8          JUDGE ASTLE:  Correct.

 9          MR. McDONALD:  And we'd go to Court and

10 say --

11          JUDGE ASTLE:  You go to a writ.

12          MR. McDONALD:  Right.  And we would say under

13 1094.5 we're here to say our rights were violated and

14 in these various ways.

15          We will not have been able to provide to the

16 trial court Judge evidence to support that bias

17 defense other than the information we currently have,

18 because we were foreclosed from discovery, that I

19 don't, quite frankly --

20          JUDGE ASTLE:  Well, that would be my mistake

21 and you would get your writ, so --

22          MR. STRUMWASSER:  Before we go too far with

23 this sort of other worldly discussion, there is a

24 statute here.  There is an APA, and there are

25 provisions in the statute.
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 1          I know.  They're, in fact, discussed in one

 2 of my favorite chapters of one of the CED books about

 3 Administrative hearings, and it is a -- there are

 4 processes there that have not been discussed here.  I

 5 think that's where we are, and those processes do not

 6 involve discovery or adjudication before the ALJ.

 7          JUDGE ASTLE:  I think you can protect it.

 8          What I don't want to have happen is the Court

 9 say, well, you gave that up.

10          If you want to protect it, you can protect

11 it, whatever you need to say to do that, I'll allow

12 you to protect it.

13          MR. McDONALD:  Okay, thank you, Your Honor.

14          JUDGE ASTLE:  You never know how these things

15 will go.

16          Okay, so that was not very clear.  And do you

17 think you can put together an order based on that --

18          MR. McDONALD:  Sure.

19          JUDGE ASTLE:  -- and then share it with each

20 other, and then we will be back on the 11th?  No, the

21 2nd?  What day are we back?

22          MR. STRUMWASSER:  November 2nd.

23          I wouldn't be surprised if we didn't ask for

24 Your Honor's help before then.

25          JUDGE ASTLE:  And I am available that first
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 1 week in October, the 5th -- I'm off the calendar for

 2 other reasons, but can be made available on the 5th,

 3 6th and the 7th -- so anytime.  We can do it by

 4 telephone, too, if you want.

 5          Anything else I can do today?

 6          MR. STRUMWASSER:  Thank you, Your Honor.

 7          MR. McDONALD:  Thank you, Your Honor.

 8          MR. KENT:  Thank you, Your Honor.

 9          MS. ROSEN:  Thank you.

10          JUDGE ASTLE:  Thank you very much.

11          (The proceedings concluded at 11:09 o'clock

12 a.m.)

13                        ---oOo---
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 1 OAKLAND, CALIFORNIA; TUESDAY, DECEMBER 1, 2009; DEPARTMENT

 2 B; 1:02 P.M; 1515 CLAY STREET; RUTH ASTLE, ADMINISTRATIVE

 3 LAW JUDGE

 4                            -oOo-

 5           THE COURT:  This is on the record.

 6           This is before the Insurance Commissioner in the

 7 State of California.

 8           In the matter of PacificCare Life and Health

 9 Insurance Company.  This is OAH case number 2009061395.

10 Agency number UPA 2007-00004.

11           Today's date is December 1, 2009 in Oakland,

12 California.

13           Um, my name is Ruth Astle and I forgot my name

14 plate, but I think you figured out who I am by now.

15           I've been assigned to hear this matter.

16           Counsel for the Department, would you state your

17 appearances for the record?

18           MR. STRUMWASSER:  For the Department, Michael

19 Strumwasser, Strumwasser & Woocher.

20           MR. GEE:  Bryce Gee, also for the Department.

21           MS. ROSEN:  Andrea Rosen for the Department.

22           THE COURT:  And for the Respondent?

23           MR. KENT:  Good afternoon, your Honor.  Ron Kent

24 for PacificCare.

25           MR. VELKEI:  Good afternoon, your Honor.  Steve
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 1 Velkei as well.

 2           MR. MCDONALD:  Good afternoon, your Honor.  Thomas

 3 McDonald.

 4           MS. EVANS:  Good afternoon, your Honor.  Catheryn

 5 Evans for PacificCare.

 6           THE COURT:  Okay.  Um, is there anything we need

 7 to take up before we go on to the matters at hand?

 8           MR. KENT:  Your Honor, actually there might be

 9 something of value to jump into first.  I think it would be

10 valuable for -- for your Honor and the parties to talk about

11 what we're going to do next week.

12           THE COURT:  Okay.

13           MR. KENT:  Um, we've got -- the parties have

14 exchanged and filed witness lists, exhibit lists.  The

15 exhibit lists, while these aren't the exhibit lists, they

16 are this thick.

17           Um, we've got a lot of witnesses have been

18 identified by the parties.  This matter could quickly become

19 a little unwieldy, so I think it probably would be valuable

20 for us to come to some kind of landing on -- on -- on simple

21 things like what days we're going to be in session, what

22 days we're not.  Um, --

23           THE COURT:  All right.

24           MR. KENT:  -- when our witnesses might be called.

25 Um, who -- both sides probably should be giving the other
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 1 side a heads up about witness order so that we can move

 2 forward in an orderly way.  Just basically try to help you

 3 and help ourselves --

 4           THE COURT:  Okay.

 5           MR. KENT:  -- put on something.  Organize this --

 6           THE COURT:  Okay.

 7           MR. KENT:  -- this exercise.

 8           THE COURT:  Well, I have actually thought about it

 9 a little because, um, as you know, we have the first three

10 Fridays are furlough Fridays and the fourth Friday in a

11 month, every once in a while, I guess, there is a fifth

12 Friday.  But the fourth Friday in a month has now been set

13 aside to do prehearing and other things.  However, that

14 fourth and fifth Friday are available if we need them.  If

15 they're not, you know, they don't want me to, but they're

16 not off limits.  So that's one thing.

17           The other thing I was thinking about is there's

18 that week right before Christmas, and I suspect you

19 certainly don't want to be here on the twenty-fourth and I

20 don't know to discuss with you what dates that week, if any,

21 if you want to just take that week off or how you wanted to

22 deal with that week.

23           So, um, the other thing is, it might be good since

24 the Department starts, and you're going to be calling your

25 witnesses if we knew like a week's worth of witnesses
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 1 approximately so the four days.  A week is not five days.  A

 2 week is four days.

 3           Um, and, oh, that was the other thing.  It might

 4 be valuable for people to have one day a week off any way.

 5 So if you don't want to go that, this Friday, we could start

 6 out saying we're not going to be going the fourth and fifth

 7 Friday, but then if we need them, we can add them in.

 8           Do you have a witness that can only come on a

 9 Friday, we could do it the fourth or fifth Friday or

10 something like that.  So I'm willing to be flexible.  Does

11 that help things, sir?

12           MR. STRUMWASSER:  Your Honor, we've given a lot of

13 thought to the same questions and we're of a common mind.

14 But I think that the first observation to make is that we're

15 in the early stage of a fairly late journey and that we

16 should assume that nothing is being cast in concrete here.

17 We're certainly good with four days this -- these next two

18 weeks.

19           THE COURT:  Okay.

20           MR. STRUMWASSER:  I think we are provisionally of

21 the view that the week of the twenty-first need not be used

22 but I'm not in a position to say that now.  And, in

23 particular, if it turns out that progress is slower the

24 first two weeks, we may have a different view of the matter.

25 And we're also open to discussing, as we get along a little
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 1 closer to the -- to that time, the week of the

 2 twenty-eighth.

 3           THE COURT:  Oh, I haven't thought about that one.

 4 I, you know, sorry.  New Years isn't very big in my life

 5 so -- but if it is in others, I'm certainly willing to be

 6 flexible about it.  Certainly.  So the Thursday of that week

 7 is the thirtieth?

 8           MR. KENT:  Thirty-first.

 9           THE COURT:  Thirty-first.

10           MS. ROSEN:  Yeah.  Twenty-first.  Twenty-fourth.

11           THE COURT:  So maybe for sure we don't want to do

12 it on the thirty-first.

13           MR. STRUMWASSER:  Right.

14           MR. KENT:  Your Honor --

15           THE COURT:  So --

16           MR. KENT:  -- we have a lot of people who have to

17 get on a plane to -- to be here.  These -- that last two

18 weeks of the year, as you know, are difficult.

19           THE COURT:  Difficult.

20           MR. KENT:  It's difficult for people to travel.

21 It's also, when you're talking about some of our people

22 have -- have young families so --

23           THE COURT:  Okay.

24           MR. KENT:  -- being away from home those two weeks

25 is difficult.



9

 1           THE COURT:  You know what, I'm willing to say

 2 right now the week of Christmas within the twenty-first and

 3 that is just really, unless we have to do something, let's

 4 take that one off.  Especially with people with young

 5 families and things like that, that's just really difficult

 6 and I do understand and that's probably a crazy time to try

 7 and travel.

 8           Let's leave how we feel about the next week open

 9 in case we need to put something in there what, it's not

10 difficult to travel, I don't think, that week.

11           MR. VELKEI:  But, your Honor, we'll assume the

12 thirty-first is off.

13           THE COURT:  Yeah, let's take the thirty-first off.

14 That day gives people a half a day or something like that

15 anyway, right?

16           MS. ROSEN:  Informal holiday.

17           THE COURT:  Yeah.  So why don't we take the

18 thirty-first off?

19           MR. STRUMWASSER:  We're off the twenty-first.

20           MS. ROSEN:  And the twenty-fourth.

21           MR. STRUMWASSER:  And off the thirty-first.

22           THE COURT:  Yeah.

23           MR. STRUMWASSER:  The week of the thirty-first is

24 dark and we're dark on the thirty-first.

25           THE COURT:  Yeah.
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 1           MR. STRUMWASSER:  And the prior three days are

 2 open to discussion.

 3           THE COURT:  Yeah.  I would like to do those prior

 4 three days but if you come and tell me that you can't do it,

 5 you know, we can, we can leave it open.  I know it's a

 6 really hard time.  Um, we may know more, too, after you say

 7 the first two weeks we might have a better feeling of where

 8 we're going.  This might go faster than you think.  She

 9 said.  Okay.  Um --

10           MR. KENT:  And we also settled that we will --

11 each side will give the other side heads up on a week's

12 worth of witnesses?

13           THE COURT:  Well, there's four days approximately.

14 Like you said, it's not in stone.  Somebody drops out or

15 whatever, you know, let me know.  Um, you know, there's two

16 ways to look at it.  Some people overbook and some people

17 underbook.  I -- I'm not going to tell you what to do.  And

18 I'm not going to pitch a complete fit if we have to end

19 early a day or if we have to go a little later a day.  It's

20 just good to know ahead of time because we do have other

21 people we do have to worry about.

22           MR. STRUMWASSER:  I would like to offer a

23 refinement of the -- of the question that Mr. Kent raised.

24 There's really two reasons in a case like this why you need

25 to do who's coming and when.  One is to pull the documents
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 1 --

 2           THE COURT:  Right.

 3           MR. STRUMWASSER:  -- and work your way through it.

 4 And the second is to be ready for the day in which they're

 5 going to testify, have your case, and get the right people

 6 in the room.  And I think we ought to be more exacting about

 7 the date that the guy is going to testify because I do think

 8 that each of us is going to have to have different people

 9 here and all that.

10           THE COURT:  Okay.

11           MR. STRUMWASSER:  But, um, and I think that there

12 ought to be an understanding that nobody is going to try

13 and, um, beat the system by saying, "Okay, here are the 300

14 people I'm calling next week".

15           THE COURT:  No.

16           MR. STRUMWASSER:  But, um, I do think that we

17 ought to give each other something on the order of a week's

18 notice of people who may be called --

19           THE COURT:  Okay.

20           MR. STRUMWASSER:  -- that week.

21           THE COURT:  That's fine.

22           MR. STRUMWASSER:  And then 48 hours notice of

23 actually who we think it's going to be on a given, on the

24 second day hence.  So, for example, on the, after the

25 seventh, at the close of the seventh, we would be obligated
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 1 to tell Mr. Kent on the ninth we think these are going to be

 2 our witnesses.

 3           THE COURT:  Okay.  Well, you know, I'm game since

 4 it's your turn to start.  Well, a couple, I think you should

 5 tell him who you're going to call that first week and let

 6 him know and stick to it as best you can.  If there's some

 7 things that we have to do.  I mean maybe that something

 8 isn't going to get done, we have to do it later.  I just,

 9 you know, I can't anticipate everything.  I'm fairly

10 flexible.  I have heard witnesses out of order.  I have

11 heard parts of testimonies and, you know, I can, at the

12 older I get, I guess the harder it is.  But I have a really

13 good memory and I'm pretty good about these things.  So I'm

14 not that worried, but they need to prepare and you're up

15 first, so you need to tell them who you're going to call

16 that next week and specifically which days and if you have a

17 problem, then we'll try to work it out.

18           MR. STRUMWASSER:  We'll let him know tomorrow --

19           THE COURT:  Okay.

20           MR. STRUMWASSER:  -- the coming weeks.  And I can

21 tell him today who the first witness is going to be so.

22           MR. KENT:  What I would just suggest is rather

23 than have a two-step process that both sides will give a

24 week's lead time on who they intend to call the next week,

25 what the order is, and if, at some point, that order



13

 1 changes, as soon as --

 2           THE COURT:  Yeah.

 3           MR. KENT:  -- we know that, one side knows that,

 4 then they communicate that.  So that this week we'll have

 5 some idea of --

 6           THE COURT:  I thought that is what I said.

 7           MR. STRUMWASSER:  -- the witnesses and the order,

 8 at least, tentatively that we will seek.

 9           THE COURT:  I thought that's what I said.

10           MR. KENT:  Okay.

11           THE COURT:  I thought that's what I said.  But you

12 don't worry about it yet because you're not going to call

13 your witnesses yet.

14           MR. KENT:  Right.

15           THE COURT:  So let's see how this goes.  I thought

16 that's what I said.  Let's see how it goes.  If, for some

17 reason there is a surprise, I'm sure you're going to let me

18 know, okay.  I mean maybe we get into this, we have to do

19 something else, but let's try it.

20           MR. KENT:  Fine.  Thank you, your Honor.

21           A related point is Mr. Strumwasser has indicated

22 that he intends or would like to call some of our witnesses

23 in his case-in-chief.  That really creates two issues for

24 us:  The first is we believe under Government Code Section

25 11513(b) that CDI has to put on all of its witnesses first
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 1 and then only put on any of our witnesses if, in our case,

 2 we don't call some particular person.

 3           THE COURT:  I don't think --

 4           MR. STRUMWASSER:  We disagree with that.

 5           THE COURT:  I don't think that's the reading.  The

 6 reading is the Respondent so that's a problem because in

 7 PacificCare the Respondent isn't every one of your

 8 witnesses, okay.  The Respondent is the responsible party

 9 for PacificCare.  Now, um, there's no, I was going to

10 actually mention this.  There is no scope of the direct

11 rule.  It specifically not -- it's specifically excluded in

12 the APA.  So there's no scope of the direct rule.

13           So what I -- but this case might not work this

14 way -- but what I really like to do is if the other side

15 calls a witness that you be prepared to also ask him the

16 questions that you need to ask him at that time so we don't

17 have to bring them back.  It might not work in this case.

18 I'm flexible about that, too.  We might have to bring

19 somebody back.  But they can call witnesses in their

20 case-in-chief that they need to make their case.

21           MR. KENT:  Your Honor, um, and we've actually

22 prepared a short brief on this.  We found some authority and

23 we'd like to file it with you -- obviously we'll serve the

24 other side --

25           THE COURT:  Okay.
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 1           MR. KENT:  -- and then discuss this, um, further.

 2 We, there is some authority that they should be calling

 3 their entire case.  This is not a situation where, at the,

 4 for example, at the conclusion of their case, that we could

 5 move as we could in civil court for a directed verdict.

 6           THE COURT:  Well, that's true.

 7           MR. KENT:  And because of that, there isn't the

 8 concern that somehow if they didn't get a list of certain

 9 testimony from one of our witnesses, they would somehow be

10 deficient in their case and be in jeopardy over that.  And

11 in terms of the Court's comment about PacificCare, obviously

12 we're a corporation.  We only can do things through our --

13 our live, our live people so in essence, all of our

14 employees are the Respondent.  In fact, the Plaintiff --

15           THE COURT:  No.  Don't go there.  All of your

16 employees are not the Respondent.  Okay.  And I'm not going

17 to make that ruling.  However, there are probably some

18 people, there's more than one person probably at the head of

19 PacificCare who are your Respondents.  But all of your

20 employees are not the Respondent in this matter.

21           MR. KENT:  But, your Honor, they're moving through

22 a mechanism of noticing our people to be here to testify.

23 That process presupposes and, in fact, the notice

24 presupposes that those people are "the Respondent".

25           THE COURT:  I don't know what you're talking
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 1 about.  Are you talking about a subpoena?

 2           MR. KENT:  No, a notice.  A notice to appear.

 3           MR. STRUMWASSER:  His point, I think, is that we

 4 have availed ourselves of the APA rule and the CCP rule that

 5 one can, in lieu of subpoenaing, we can give notice for

 6 responsible officials of the Respondent company to appear.

 7 If Mr. Kent would like, we would be glad to track them down

 8 with a subpoena.  I have no problem with that but it's a

 9 little silly.

10           THE COURT:  Okay.  Well, you know, I'm not going

11 to -- not every employee is a Respondent.  And if you're

12 going to use something that you have to use with

13 respondents, then you can't use it on every employee.  If

14 the employee is a Respondent, and I'm sure there are

15 responsible employees at the top of PacificCare that are

16 respondents in this matter.  Those people you can use that

17 process for.  But then you're supposed to wait until you

18 finished with the case and say that you're not completed

19 until you, um, see whether or not the Respondent is going to

20 testify, which is what normally happens.  The Respondent

21 testifies and since there is no scope of the direct rule,

22 you can ask direct questions of those people.  So I -- I'm,

23 you know, you are not going to ask me to pick out who is a

24 Respondent and who's not; are you?

25           MR. STRUMWASSER:  May I?
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 1           THE COURT:  Yeah.

 2           MR. STRUMWASSER:  I think there is a -- there is a

 3 false premise to the discussion that Mr. Kent has started

 4 here.  The legislative history that Mr. Kent himself has

 5 cited in his pre-conference statement says that the don't

 6 call the Respondent rule is a derivation of the privilege

 7 against self incrimination.  It was a legislative compromise

 8 between folks in the legislature who wanted to have the

 9 civil rule which is there is no immunity from testifying for

10 civil Defendants, and the criminal rule which, of course,

11 says that a witness does not have to testify in a case

12 against him.  So all of that, this whole rule is a

13 derivation of a fifth amendment discussion.  And that fifth

14 amendment discussion is inapplicable to PacificCare because

15 PacificCare does not have a fifth amendment privilege.

16 Corporations do not have the right not to testify.

17           THE COURT:  Okay.  But historically that's not the

18 way it's been presented.  So historically the Respondent

19 doesn't have to testify except if they're called by one of

20 the parties.  And if they're called by their own party

21 that's when they get up and they swear and they do it in

22 their own case.  But you have the right to call them just as

23 you do in a civil case.  And in a civil case there is a

24 scope of the direct rule so you get into this really complex

25 thing about well, is this direct?  Who's calling them?  Is
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 1 this, you know, did you bring this up on direct?  And, you

 2 have to call them as your own witness and you can cross

 3 examine them sometimes and not others.  That's not how it

 4 works here.  Once a witness gets on the stand it's whoever

 5 wants to ask a question gets to ask a question.  So that's

 6 the protection so that somebody doesn't not testify.  But I

 7 think one of the ideas is not against self incrimination,

 8 but that it is your responsibility to prove the case against

 9 the Respondent.  And if you have to do that with calling the

10 Respondent, that's fine, you're allowed to do that.  But you

11 need to give them the opportunity to see what the evidence

12 is against them before you do that.  So, but, but I do think

13 that in, if you put those people to the end, maybe we can

14 work something out between the two.

15           MR. STRUMWASSER:  Well, here's the other problem

16 with that.  These witnesses we need for basically two

17 purposes:  One is because we need evidence for certain parts

18 of our case.  Particularly, on the penalty side.

19           The other part of the reason is that we have not

20 had discovery.  We've had limited ability to, um, identify

21 who the right person is, what the -- what the relevant

22 documents are.  And so, for some of these people, we need to

23 bring them in and ask them, you know, who ran this, who ran

24 the call center.  Are you the person who can tell us what

25 was going on there?  What are the documents about it?  And



19

 1 each time we do that we're going to get -- not each time but

 2 some of the time we have to be prepared for the possibility

 3 that the person says "No, it wasn't me.  It was Joe over

 4 here".  And so then we have to get Joe and we have to get

 5 Joe's documents and so it has something with the potential

 6 to really interfere with the scheduling of the case.  So

 7 that latter part is actually the most important part for us

 8 for the next couple of weeks.  We want people in here who

 9 will help us get -- find the trail to some of the evidence

10 that we need.

11           MR. KENT:  Your Honor, I've been accused of

12 raising a false premise and --

13           MR. STRUMWASSER:  Rightfully so.

14           MR. KENT:  And I think the shoe may have moved to

15 the other foot rather quickly.  We produced hundreds of

16 thousands of pages, literally hundreds of thousands of pages

17 in discovery in this case. CDI knows exactly what our people

18 do, what they've done in the past.  But if, for some reason

19 in those hundreds of thousands of pages they don't have a

20 clear picture on a particular issue in our case consistent

21 with the Court's comments a moment ago, in our case we will

22 put on a number of witnesses who -- who will be available to

23 answer Mr. Strumwasser's questions about who ran the call

24 center.  We're going to bring in -- we'll bring in the

25 people who ran the call center.  But if there is some
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 1 question about, um, CDI finding out the identity of some

 2 witness that they think is key, they'll have more than

 3 enough chance to ask those questions.  And if, for some

 4 reason, and I can't conceive that this will happen, but if

 5 for some reason there is some question about who's the right

 6 person that they need, then after we put on our case, they

 7 can notice someone up to -- to come out from our side and

 8 testify about some issues so they will not be denied the

 9 opportunity to get all the evidence they want.

10           THE COURT:  Okay.  Look.  11513 says in part on B

11 "that if Respondent does not testify in his or her own

12 behalf, he or she may be called and examined as if under

13 cross examination".

14           Okay.  So if you give me a list of the people who

15 you have noticed that are truly the Respondent, then you're

16 going to have to wait until you finish, if they decide not

17 to testify in this case -- in their case.  I, you know,

18 don't tell me that all your employees are the Respondent.

19 If you stick to that, um, I, that's the way we'll do it.

20           MR. KENT:  All right.  And your Honor, what --

21           THE COURT:  I don't think the CEO of PacificCare

22 needs to testify in your case-in-chief.

23           MR. STRUMWASSER:  No, we're okay with that.

24 That's the rule.  We'll wait for him to show up.  But -- but

25 we've given him notice that we would like --
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 1           THE COURT:  Okay.

 2           MR. STRUMWASSER:  -- the PMK, the person most

 3 knowledgable about the call center.  That ain't the company.

 4           THE COURT:  That's an employee then.

 5           MR. KENT:  That is -- that is a senior executive.

 6           THE COURT:  Okay.

 7           MR. KENT:  The PMK.

 8           THE COURT:  I read all that stuff about senior

 9 executives all in law school and I remember who is the agent

10 and who is not the agent and all that.  Just give me -- give

11 me a list and we'll try and work it out.

12           MR. KENT:  Fair enough, your Honor.

13           And the other point I want to make so the record

14 is clear, our objection here is about witness order.  It is

15 not to force CDI to -- to start issuing subpoenas for people

16 who you decide we should be producing.

17           THE COURT:  Okay.

18           MR. KENT:  If there is someone we should produce,

19 we will voluntarily produce them if it's in our capacity.

20           THE COURT:  So give me a list of the people that

21 you believe are high enough in the --

22           MR. KENT:  Food chain.

23           THE COURT:  -- food chain, that they, um, need to

24 wait to call them to see if you're going to call them first.

25           MR. STRUMWASSER:  And then we'll have an
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 1 opportunity to comment?

 2           THE COURT:  Of course.

 3           Okay.

 4           MR. KENT:  Another housekeeping issue, your Honor.

 5 Um, we did get your signed protective order --

 6           THE COURT:  Okay.

 7           MR. KENT:  -- before the lunch break.  Can we now

 8 expect to get the identities of those witnesses that were

 9 the subject of that motion?

10           THE COURT:  I think these are just examples.

11           MR. KENT:  And a copy of the brief.

12           THE COURT:  Yeah, I brought it in here.  As you

13 can see, I'm very organized but now I can't touch -- put my

14 hands on it.

15           MR. STRUMWASSER:  For the record, Mr. Kent has the

16 brief.  The document that -- the redacted copy that we filed

17 --

18           MS. ROSEN:  The declaration.

19           MR. STRUMWASSER:  -- had a clear notation when

20 there was a redaction.  I believe it was --

21           MR. VELKEI:  The declaration.

22           MS. ROSEN:  Just the declaration.

23           THE COURT:  I brought it in here.  I'm sure I did.

24           MR. STRUMWASSER:  Would it be helpful to serve

25 Mr. Kent tomorrow when we get back to L.A?
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 1           THE COURT:  I knew it was going to be an issue.

 2 Sorry I thought I had it.

 3           MR. STRUMWASSER:  I assume that tomorrow we'll be

 4 serving PacificCare with that so -- I think that --

 5           THE COURT:  That's okay.

 6           All right.  Well, I thought I brought it in here.

 7 If I run across it when we're doing this, I'll give it to

 8 you.  And I think it was meant as an example as opposed to

 9 being an actual list; is that correct?

10           MR. STRUMWASSER:  Yeah.

11           THE COURT:  All right.

12           MR. STRUMWASSER:  And none of the people who are

13 listed there are going to be called next week.

14           THE COURT:  Okay.

15           Um, can we take a break and I'll go back there and

16 find it and bring it back to you.

17           MR. KENT:  Thank you.

18           THE COURT:  I brought it back here because I

19 figured that was going to come up.

20           All right.  Any other housekeeping thing?

21           MR. KENT:  Well, there are a couple and if we want

22 to take care of them all now.  We're interested in getting

23 daily transcripts when we start proceeding and, um --

24           THE COURT:  Okay.

25           MR. KENT:  Should we just talk directly with the
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 1 court reporter?

 2           THE COURT:  No.  You're going to have to do that

 3 through, and you probably should talk to Lilian in our

 4 office first and then, um, we'll have to try and work it

 5 out.

 6           MR. KENT:  We will --

 7           THE COURT:  The last time I did daily transcripts

 8 they required two court reporters switching off.  So, you

 9 know, I don't know.  It could be tough.

10           MR. KENT:  Well, we may -- we may be, um, in a

11 position of, if we can find an agreement on -- on either

12 bringing in a court reporter to assist or somehow helping to

13 facilitate that.

14           THE COURT:  Um, okay.  But the problem is we don't

15 have a contract with them.  Right.  The State only pays

16 through contracts.  And we don't have a contract with this

17 person that you're suggesting.

18           MR. KENT:  Well, maybe the parties would pay for

19 the second person.

20           THE COURT:  Well, we do do hearings where the

21 parties, all the, um, Education Code cases are done with the

22 parties supply the court reporters so that is definitely

23 something that's done.

24           MR. STRUMWASSER:  Well we're not interested in a

25 daily.  Ms. Rosen unfortunately has a photographic memory
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 1 but we'll take a copy.

 2           THE COURT:  Um, well, I don't have a problem with

 3 your providing the court reporter but then you're going to

 4 be responsible for paying for the court reporter and I can't

 5 deal with the Department.  But we do have situations where

 6 that's done.

 7           MR. KENT:  All right.  Thank you.

 8           MR. STRUMWASSER:  Does the contract not require

 9 specifically?

10           THE COURT:  No.

11           MR. STRUMWASSER:  Good.

12           MR. KENT:  And we will, we will be asking for

13 access to the Court, the hearing room that we'll be in so

14 that perhaps on Friday so that we can set up the -- our

15 audio visual.

16           THE COURT:  So, um, I don't know that I can

17 guarantee.  Oh, on Friday of course I can, there won't be

18 anybody here so I don't know what to say so it's furlough

19 Friday so, um, I don't know that I can do that.  Can you

20 just come, I'll come real early on Monday morning.

21           MR. KENT:  Maybe perhaps we can do it Thursday

22 toward the end of the day.

23           THE COURT:  I have to check the calendar but,

24 yeah, sure, if it's a light calendar, we can do that.

25           This furlough Friday thing interferes with more
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 1 things than you think.

 2           MR. STRUMWASSER:  Do we need this on the record,

 3 Mr. Kent?

 4           THE COURT:  Do you want to go off the record and

 5 discuss it?

 6           MR. STRUMWASSER:  That's what I was thinking.

 7           MR. KENT:  That's fine.

 8           THE COURT:  You can go off the record.  Go ahead.

 9 You had an idea?

10 (At 1:30 p.m. an off-the-record discussion is had until 1:31

11 p.m.)

12           Back on the record.  Any other housekeeping

13 things?

14           MR. KENT:  In terms of opening statements, may we

15 use demonstrative exhibits?

16           THE COURT:  Sure.

17           MR. KENT:  Clear them with the other side?

18           THE COURT:  Yeah.  Sure.

19           MR. STRUMWASSER:  You don't require opening

20 statements; do you?

21           THE COURT:  No.

22           MR. STRUMWASSER:  We don't plan to give them.

23           THE COURT:  Opening statements are not required.

24 Opening statements are not required.  I can certainly give

25 you an opportunity to do it.  And demonstrative evidence is
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 1 fine.

 2           If you wanted to stay with the record, I can't

 3 mark it for evidence, it is not evidence.

 4           MR. KENT:  Sure.

 5           THE COURT:  But if you wanted to stay with the

 6 record, anything you want to stay with the record, if you

 7 have arguments or anything, you need to give those to me

 8 because they need to be marked; otherwise, they don't stay

 9 with the record.  It's just the way we do our housekeeping.

10           MR. STRUMWASSER:  So you give them exhibits

11 numbers?

12           THE COURT:  Yeah, I give them numbers.  But then I

13 put there that they're not in evidence.  And so.

14           MR. STRUMWASSER:  Your Honor should be advised,

15 the parties now filed exhibit lists that are, I think

16 combined about 10,000 documents.

17           THE COURT:  Okay.  And did you do it where you

18 have numbers one through something and then you have numbers

19 one through --

20           MR. STRUMWASSER:  We understood that not to be --

21           THE COURT:  Okay.

22           MR. STRUMWASSER:  Your Honor didn't want us to

23 premark numbers.

24           THE COURT:  But should we talk about blocks of

25 numbers?
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 1           MR. KENT:  That's fine.  And we should also, if

 2 you'd like us, given the volume of exhibits that have been

 3 identified, whether you do want us to premark them --

 4           THE COURT:  Okay.

 5           MR. KENT:  -- so that things will go a little more

 6 smoothly.

 7           THE COURT:  Okay.  Well, I think I expressed my

 8 problem with premarking is then you have exhibit 20,054 that

 9 you decide you don't want.  And so then I have 20,053 and

10 20,055.  So if that, in really big cases, poses a problem

11 for anybody who tries to review the record.  Um, but we

12 could do them in blocks so your one through 10,000 or

13 whatever, and then you start at 10,001.  And you can take

14 your first 100 exhibits each, and we could work on that in

15 like in bites, because I assume they're going to follow the

16 witnesses to some extent.

17           MR. STRUMWASSER:  We can.

18           THE COURT:  Okay.

19           MR. KENT:  Ours are in chronological order

20 generally so they don't follow the witnesses per se.

21           THE COURT:  Okay.  But you're going to put them

22 out there when the witness comes, right?

23           MR. KENT:  Yes.

24           THE COURT:  So you know which ones you're going to

25 have?
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 1           MR. KENT:  Yes.

 2           THE COURT:  And I can mark it then in some kind of

 3 order for the hearing.  Let's see how it goes.

 4           MR. STRUMWASSER:  Actually one could, this could

 5 be a source of efficiency if the parties are obliged to

 6 provide in advance the exhibits that they wish to use for

 7 their direct witness and some point I'm not just sure we're

 8 tooled up enough to be able to do that on the seventh but at

 9 some point you might want to transition to that.

10           THE COURT:  Okay.  Let's see how it goes.  I just,

11 um, I've had a couple of bad experiences; one in a Medical

12 Board case where, um, there were binders and binders of

13 e-mails that people had put together.  And about ten percent

14 of those e-mails were part of the record.  And so what you

15 end up with is binders and binders and binders of stuff that

16 nobody needs to go on the record.  So I'm not saying that is

17 going to happen here.  But then I ask counsel to try and

18 pull out what was relevant and what wasn't.  And I ended up

19 having to sit with counsel for two days to get it to come

20 out right.  So I really would like to avoid that.  This is

21 probably ten times the amount of that.  And that is what I

22 would like to avoid.  So with that in mind, let's see what

23 we can work out.

24           MR. STRUMWASSER:  Your Honor, with that, to get

25 closure on this last point, we had proposed in our



30

 1 prehearing conference statement that every block of 10,000

 2 be divided in half with the Department taking the one to

 3 4999, 1001 to 4999, and PacificCare taking the five

 4 thousands and above with the understanding that five

 5 thousand, ten thousand, the actual number is what's vacant

 6 could be ambiguous.

 7           THE COURT:  That is all right with me.

 8           MR. KENT:  That's fine.

 9           THE COURT:  Yes.  Okay.

10           MR. KENT:  If we mark 10,000 exhibits we are all

11 in trouble.

12           THE COURT:  I agree.  That's why I worry.  You

13 tell me there's 10,000 exhibits but they're not all going

14 into evidence.  I've been here before and I just don't want

15 binders of things where there is just one e-mail that goes

16 into evidence.  Okay.  So, yeah, I think that's fine.  That

17 proposal works.

18           Anything else?

19           MR. KENT:  According to CDI's prehearing

20 conference statement, it intends to offer for some of its

21 CDI witnesses expert opinions or through those people, and

22 we would ask that for those individuals who are going to be,

23 they're going to attempt to elicit expert testimony from,

24 that we be given the same type of, um, presentation or

25 information that the parties have already exchanged about
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 1 with respect to retained experts.

 2           THE COURT:  Well, sometimes they don't do a report

 3 so I'm not going to order them to make a report.  But if

 4 there is a report, you should exchange it ahead of time.

 5           MR. KENT:  Yes.

 6           THE COURT:  And a CV.

 7           MR. KENT:  And also a general description of the

 8 area of --

 9           THE COURT:  Yeah.

10           MR. KENT:  -- of expert testimony.

11           MR. STRUMWASSER:  I, that was more of an avoiding

12 a problem and creating one suggestion.  The notion here is

13 that if they, let's say they wind up calling in their

14 case-in-chief.

15           THE COURT:  You mean --

16           MR. STRUMWASSER:  The claims examiner.  And it's

17 understood the person has, you know, is an expert, is

18 qualifiable as an expert in claims examination.  And if, in

19 the course of telling the story, you know, the one says, one

20 explains and states an opinion about what they did, I don't

21 think that I, you know, I don't need the kind, the same kind

22 of information about that person that I would need if

23 they're going to bring in an economist.  And in the same

24 sense our people are qualified to do what they do.

25 Everybody knows what they do, you know, we're all in the
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 1 insurance industry for purposes of this case.  And so, you

 2 know, I don't expect to sponsor major witness, major opinion

 3 testimony through CDI employees but, of course, the CDI

 4 employees will be testifying as to what kind of opinions

 5 they formed in the course of doing examinations and

 6 investigations.

 7           THE COURT:  Well, that's not opinion testimony.

 8           MR. STRUMWASSER:  I think that's right.

 9           THE COURT:  So, um, in California, somebody is an

10 expert if they know more than I do, and that's just about

11 everybody.  So I don't, you know, I mean some people are

12 experts in one area or not, so certainly those things are

13 narrow about what they are an expert in.  But if they know

14 more than I do about that subject, they're an expert.  But

15 if they're telling me what you did or how you did it or why

16 you did it or what was in your mind, those are not expert

17 opinions.

18           MR. KENT:  I raise the issue because in the

19 prehearing conference statement we received there is a

20 statement about CDI intends to offer expert opinion through

21 some of it's party witnesses.  And that's why I raised it.

22 I don't know who they are.  I don't know what opinions they

23 are.

24           THE COURT:  Okay.

25           MR. KENT:   I'm just asking that we be given some
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 1 kind of prior notice as to the nature of the opinions.

 2           THE COURT:  That seems fair.

 3           MR. STRUMWASSER:  And the point is that we did

 4 not, we simply didn't want to get into the story and have an

 5 objection that this was an expert witness that we hadn't

 6 disclosed in our expert witness documentation re hearing or

 7 something.

 8           THE COURT:  Well, if you're going to call one of

 9 your employees and have them make an expert opinion, you

10 need to tell them who it is and what the expert is about.

11 And -- and basically why you think they're an expert in that

12 area.  Otherwise, it's going to, but if you're just calling

13 them to say why they made the decision they made, I don't

14 think that's expert testimony.

15           MR. STRUMWASSER:  Well, and if it's completely

16 incidental, that is the real problem, these are people who

17 are being called because of what they did when they did what

18 they did.  And if there is an incidental opinion, I don't

19 want us to got us bogged up in striking that testimony.

20           THE COURT:  I'm not going to get ahead of us,

21 okay.  If they raise an objection to something at the time

22 I'll rule on it.  If it's a valid objection, I'll sustain

23 it.  If not, I'll overrule it.  And if you need time to deal

24 with something that seems fair to give time to deal with it,

25 I'll give you time to deal with it, both sides.  And now it
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 1 looks like we're going to have a hiatus so something's will

 2 shake out at the beginning and we'll know what needs to be

 3 done.  I'm not going to rule ahead of them on things like

 4 that because I don't know what that's going to look like.

 5 Okay.

 6           But if it is somebody is going to give an expert

 7 opinion, you need to let them know who this person is, why

 8 they're an expert, and what their narrow scope of expertise

 9 it.

10           MR. STRUMWASSER:  Okay.  Ordinarily, when you do

11 that, you would have to do it by qualifying them as an

12 expert in advance.

13           THE COURT:  Well, we don't do that.  There's no

14 opportunity in an administrative hearing to do that.

15           MR. STRUMWASSER:  No.  No.  No.  But I mean in

16 advance of the testimony --

17           THE COURT:  Yes.

18           MR. STRUMWASSER:  -- you call up and say "Do you

19 have any special education or training"?  And they say "Yes,

20 I do.  I did".

21           THE COURT:  And if you have a problem at that

22 point because they're going to testify to something that you

23 don't know about, then we'll have time for you to cross

24 examine.  These people can come back in February.  So I

25 just, I don't see this as a problem.  I only know how to do
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 1 one kind of hearing, a fair hearing.  So no matter how

 2 complex it is or how long it takes, that's what it's going

 3 to look like when you're done.  So I got all these motions.

 4 Um, --

 5           MR. STRUMWASSER:  There's one other item here,

 6 your Honor, --

 7           THE COURT:  Okay.

 8           MR. STRUMWASSER:  -- we didn't get to.  And that

 9 is the question about the mechanics of the, um, public

10 hearing, of the, um, HIPPA and trade secret information and

11 confidentiality.  Your Honor's order this morning

12 contemplates there will be a confidential list of witnesses.

13           THE COURT:  I'm willing to do a confidential names

14 list or an order or and actually an order to the reporter

15 that when, which clearly will be happening, a, um,

16 transcript is made that people are referred to by initial

17 and/or by number if you supply a confidential names list.

18 I'll seal the confidential names list and that will only be

19 opened by order.

20           MR. STRUMWASSER:  Um, it -- it occurs to us that

21 the big, the big bulk of these problems are going to be

22 with, with HIPPA, H-i-p-p-a, and it's confidential of

23 patient information.  And in most cases, the parties are

24 going to know who the person is.  Because, for example, if

25 we have a claim file, and if we have a claim file number,
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 1 we, it's a number that both sides have and both, a file both

 2 sides have.  And so I think a lot of the problem is going to

 3 be solved by not ever getting the names into the record.  We

 4 simply redact the patient name from EOBs and other patient

 5 identifier information.  But we have enough information so

 6 both sides can know who the person is.  And your Honor

 7 doesn't care what the name of the person is.

 8           THE COURT:  No, I don't care what the name of the

 9 person is but I also want security numbers redacted.  I just

10 got a document with a social security number on it.

11           MR. STRUMWASSER:  I'm sorry.  I didn't hear, your

12 Honor.

13           THE COURT:  All Social Security numbers redacted.

14 Um, I don't know.  I don't know how that works.

15           Mr. Kent.

16           MR. KENT:  Well, I think that there's -- there's,

17 depending on the case CAI puts on, there potentially are

18 personal, medical and other type, personnel records about

19 individuals that are privileged for perhaps a number of

20 reasons.  We have no interest in those being anything other

21 than confidential.

22           THE COURT:  Okay.

23           MR. KENT:  Um, and we can probably figure out a

24 procedure that when the record is prepared or assembled that

25 appropriate parts of it are kept confidential so --
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 1           THE COURT:  Okay.  That's fine.

 2           MR. STRUMWASSER:  Yeah.  But I mean I think the

 3 record is going to be prepared from the documents that we

 4 submit during the hearing.  And so what I'm suggesting is

 5 that we not put patient names into, that we redact patient

 6 names from documents that are submitted for -- as exhibits.

 7           THE COURT:  As far as a practical concern, that's

 8 all right with me.  But if you're going to call a person as

 9 a witness, their name is going to be here.

10           MR. KENT:  Right.

11           THE COURT:  So all I can do is order that -- that

12 be substituted with a number or an initial.

13           MR. KENT:  I would suggest that this is another

14 issue that's probably best handled as we get into the

15 hearing and we can have a real example in front of us and

16 then just figure out a good way to handle it.

17           THE COURT:  Yeah, I've done different things.  I

18 can put things in envelopes and seal them.  Um, you know,

19 the problem with redacting, which you probably know, is that

20 unless you're really good at it, it does show through so

21 sometimes the envelope way is a better way of doing it.  So

22 I don't know.  Let's see what comes up.  But, yes, you're

23 right, I don't care the person's name and I don't need their

24 Social Security number.

25           MR. STRUMWASSER:  In this case, most of the
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 1 documents, maybe all of them, are going to be copies.

 2           THE COURT:  Okay.

 3           MR. STRUMWASSER:  And so I think we can regulate

 4 the danger of things shining through and stuff.

 5           THE COURT:  Okay.  I don't have a problem with

 6 that.

 7           MR. STRUMWASSER:  That's it for us. (1:47 p.m.)

 8           THE COURT:  Anything else?

 9           So motion number one is PacificCare's motion to

10 strike and exclude evidence regarding vaguely plead and

11 unplead violations.

12           The opposition to number one basically states, um,

13 that under the APA the, um, matters are dealt with in a

14 different way.

15           I have to say that whoever wrote the CDI's brief

16 taught me a new word.  Maybe I shouldn't admit it, but I'd

17 never seen the word, cavil.  And then I think it's

18 interesting to say that something that's cavil is without

19 merit because by its nature it would probably be without

20 merit.

21           MR. STRUMWASSER:  Guilty of redundancy as charged.

22           THE COURT:  So, um, did you wish to make an oral

23 argument about it?

24           MR. KENT:  Yes, your Honor.

25           THE COURT:  All right.
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 1           MR. KENT:  Um, what -- what we want is to get some

 2 prior notice and an opportunity to prepare our defense.  And

 3 we're looking for the following specific information:  If

 4 there is a violation -- an alleged violation, say it's a

 5 consumer complaint or a provider complaint, that we be given

 6 notice, prior notice, prior to the hearing of the name of

 7 the complainant, the nature of the conduct, the -- the

 8 statute of regulation or regulations or statutes supposedly

 9 violated, and the alleged number of supposed violations.  If

10 we don't have that specificity, we are, I think by

11 definition, prejudiced in trying to defend against that

12 because we don't have the fundamental information to be able

13 to make a decision about who the right person is to, um, to

14 refute that allegation, if it should be refuted, and what

15 evidence to use to refute that.

16           As we sit here right now, there are some specific

17 alleged violations where we have that information and we

18 don't have, from a noticed prospective, we don't have a

19 problem with that.  There is 15 individuals identified in

20 the OSC.  In, at -- there are other places that possibly

21 there are specific violations that have been adequately

22 disclosed.  But we're still looking at a situation where, in

23 the OSC, for example, there are allegations about hundreds

24 "hundreds of complaints, "multiple violations".  This issue

25 that of that, um, November 7, 2008 notice letter got
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 1 interjected by way of the opposition, that letter itself

 2 refers to, um, I think in some instances, at one point a

 3 "at least 2,912 reimbursement requests, "at least 272 claims

 4 arising under small employer group plans, "at least 3,540 or

 5 more claims", all of which supposedly are the subject or

 6 will be the subject of alleged violations that CDI intends

 7 to prove up in this case.  And we don't have -- we haven't

 8 had the beginning of any kind of specific identification of

 9 those alleged violations.  And we're just looking for a fair

10 playing field where if we're going to be accused of

11 something that we give some prior notice.  We don't think,

12 as CDI argues, that it is sufficient that the notice we get

13 is literally as CDI puts on its case we find out about which

14 ones we're being charged with.  And then there's after the

15 fact some kind of attempt to amend or modify the OSC to,

16 um -- to conform to the evidence that's been put on.  That

17 doesn't, by definition, give us an adequate prior

18 opportunity to put together a defense.

19           THE COURT:  So before you answer, um, let me, let

20 me take, this is the way sort of it's done.  But -- but what

21 I would like to do is by the time we get to the end of CDI's

22 at least original case, we will take the OSC and we will go

23 through the OSC and I will ask them to tell me which, which

24 witnesses and which documents go to those.  I can't dismiss

25 the ones that aren't proven.  But we will then have a better
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 1 idea of what they've done.  Now, there may be some things

 2 that are left over because of the way we're going to put the

 3 witnesses on.  But by the end of that time you'll know which

 4 ones are proven by what -- that they claim -- that they

 5 claim that they've proven by what witnesses and what

 6 documents.  And, um, I don't know, the way that, um, APA is

 7 written, they can conform to proof even after the matter's

 8 closed.

 9           MR. KENT:  They can do that but we still have a

10 due process protection.  Due process right of prior notice

11 and opportunity to defend.  And this motion is simply about,

12 we see these allegations about hundreds or thousands of

13 unsub -- of unspecified violations.  And I don't think we're

14 being unfair to say it is not something that is humanly

15 possible to meet when we don't know who it involves, what --

16           THE COURT:  So my, the remedy that I can offer you

17 is time.  So when we get to that point, if there really is

18 stuff left over and you need time, I will give you that

19 time.  Because what happens is, um, it does -- you can find

20 yourself in a worse position with a proposed decision, say,

21 dismissing a lot of things, and then -- then taking it back

22 and having it conformed -- conformed to proof.  It can be

23 really odd.  So at the end of their case-in-chief, we will

24 look through and make sure that they have decided what

25 they've proven and what they haven't proven and what
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 1 documents and what witnesses go to those things.  And if you

 2 need time, reasonably request it, I will give you time to

 3 deal with those things that you feel haven't been dealt

 4 with.  My feeling is a lot of it will drop away.

 5           MR. KENT:  And you may be absolutely right, your

 6 Honor.  My concern is the ones that don't drop away we don't

 7 want to be caught by surprise.

 8           THE COURT:  Okay.  And I will give you, you tell

 9 me what it is, and I'll give you time.  So I'm denying the

10 motion but your remedy is not gone.

11           MR. STRUMWASSER:  That's fine, your Honor.  I just

12 want to say that is exactly what we contemplated doing.  We

13 have some thoughts about how to do this even earlier than

14 the close of our case-in-chief.  We're working on ways so

15 that everybody put together, your Honor, but also

16 PacificCare knows what we think we have proven.

17           THE COURT:  Okay.  And to -- to now, I can't also

18 make you do this, but to make it really clean if you do

19 think that you haven't proven something at the end it's best

20 if you, um, dismiss it and not leave it to me to dismiss.

21           MR. STRUMWASSER:  Understood.

22           THE COURT:  Okay. (1:55 p.m.)

23           Okay, number two.  Oh, okay.  Go ahead.  It is

24 your turn.  Okay.

25           MR. VELKEI:  Simply put, your Honor, the
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 1 Department is invoking a procedure that allows heightened

 2 penalty for certain unfair deceptive conduct without having

 3 to show that the Respondent violated a court order or cease

 4 and desist order.  There is no question that in this case

 5 there's never been a cease and desist order issued saying

 6 PacificCare don't engage in this conduct and we're here

 7 today because you did any way.  In fact, what they're trying

 8 to do is short circuit the process and go straight to the

 9 penalty phase.  The statute makes very clear you can only do

10 that, i.e., short circuit the process and go straight to

11 penalties, if the specific conduct is specifically

12 prohibited in 790.03.  If it isn't, there's a whole another

13 procedure that has to be engaged in where there has to be a

14 determination that the conduct at issue is a unfair

15 deceptive practice and only then if the Respondent continues

16 the conduct can they be subject to penalties.

17           What's most interesting to, to this side of the

18 table, your Honor, is that if you look at the OSC and the

19 market conduct report, very few of the alleged violations

20 are even alleged to be violations of 790.03 which is the

21 necessary prerequisite for the procedure they're invoking

22 here.

23           Um, in looking back at the market conduct report,

24 your Honor, which is attached to the OSC, I don't know if

25 the Court is familiar with this or not.  But there's a
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 1 procedure where there is a private report and a public

 2 report.  And in the public report, you're required to list

 3 any violations of 790.03 that the Department contends

 4 exists.  If you look at their public report, your Honor,

 5 they list a total of 90 violations under 790.03.

 6           Going back to their private report, they actually

 7 admit that a number of these alleged violations are not

 8 violations of 790.03.

 9           If you turn in the private report, your Honor, to

10 page two, which is the forward, there's a statement in the

11 very first paragraph, "This report contains alleged

12 violations of laws other than section 790.03 and title ten

13 regulation promulgated thereunder".

14           The main alleged violations in this case,

15 95 percent of them, your Honor, deal with this issue of

16 acknowledgments, and timeliness of payment.  Neither of

17 those are even alleged to be violations of 790.03, yet the

18 Department is trying to utilize the procedures to impose,

19 some might argue, draconian penalties for these alleged

20 violations.  You cannot look to the language of 790.03 or

21 the regulations to determine whether there's been a

22 violation with regard to the acknowledgments or the

23 timeliness of payment.  They're citing completely different

24 statutory provisions.

25           On the acknowledgments issue, for example, it
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 1 really comes down to, in a nutshell, the Department is

 2 contending that seven percent of the time PacificCare should

 3 have sent or failed to send a hard copy acknowledgment

 4 letter to providers.  The first significant fact is

 5 93 percent of the time the Department concedes that we did

 6 it right.  The only issue is a single digit percentage.

 7 There is nothing in 790.03 or any of the regulations

 8 promulgated thereunder which impose any kind of requirement

 9 to send a hard copy letter as opposed to some web portal or

10 a 1(800) number to providers.  Nothing.  So, in effect, this

11 whole issue of the acknowledgments for which they seek an

12 $800 million penalty isn't under the 790.03 framework.  In

13 other words, it is not an unfair deceptive practice.

14           And the same hold true with the timeliness of

15 payment, your Honor.  When you look at the OSC, you see

16 42,000 violations.  It sounds bad but the total number of

17 claims audited by the Department for the period in question

18 was almost 1.2 million claims so what the Department is

19 contending is three percent of the time PacificCare didn't

20 pay within 30 days.  Again, that means the Department is

21 conceding that 97 percent of the time, which beats any

22 metric that I found out there or the undertakings which

23 we'll get to, we complied with the laws that pay promptly.

24 What is significant about the three percent, there is

25 nothing in 790.03 or the regulations that imposes any kind
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 1 of requirement that they're contending here.  Again, they

 2 have to go to a statute outside of this framework to even

 3 contend that there's been a violation.

 4           Once they go outside of 790.03, they can't seek

 5 the penalties they're seeking in this case.

 6           What's significant to me in a point that the

 7 Department tries to make a lot, tries to make a big deal

 8 about is PacificCare's contending somehow that this conduct

 9 could never be -- could never be unfair and deceptive.

10 That's not our position, your Honor.  The Department is

11 within its prerogative to argue somehow that this -- this

12 failure to comply in a two to three percent of the time is

13 an unfair deceptive practice, but there's a whole procedure

14 that they have to undergo that they completely circumvented.

15 In other words, if they think PacificCare's violated the law

16 and that that's an unfair deceptive practice they need to go

17 to you, a court of law, to get a determination that, in

18 fact, it is unfair and deceptive.  And only then with that

19 court order, if PacificCare or Respondent continues the

20 conduct, only then can they seek penalties.  That's the

21 appropriate procedure that should be applied here, your

22 Honor.  By their own pleadings, they admit that all but 90

23 violations out of the 130,000 are even subject to 790.03.

24 In our view is that's a fatal admission.

25           THE COURT:  Okay.  Did you want to respond?
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 1           MR. STRUMWASSER:  Ms. Rosen will take the lead on

 2 this.

 3           MS. ROSEN:  Well, your Honor, this is a completely

 4 different argument than the one that they raised.  So the

 5 motion that they have filed in front of us, in front of your

 6 Honor is to dismiss most of the allegations in the OSC.  And

 7 as you have pointed out earlier on the record, an ALJ sits

 8 on behalf of the insurance commissioner and renders a

 9 proposed decision and the case is properly before you today

10 and is not in a position to be dismissed, um, because of,

11 because of the, because of your lack of jurisdiction.

12           Um, now, now Mr. Velkei is basically arguing that

13 if a Respondent violates one provision in the insurance

14 code, they can only violate one provision in the insurance

15 code.  And the Department's prepared to offer evidence that

16 the acts, the illegal acts that they have alleged in the OSC

17 not only violate provision of the insurance code that regard

18 to claims handling but do fall squarely within the ambit of

19 790.03(h)(2) and I want to thank PacificCare of bringing up

20 acknowledgment because acknowledgment is a perfect example.

21           So one of the statutes cited as violated by

22 PacificCare is 10133.66 because the company failed to

23 acknowledge a claim within 15 working days of receipts.  And

24 we will brief what constitutes and argue what constitutes a

25 proper acknowledgment at the appropriate time.  Now is not
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 1 the appropriate time.  790.03(h)(2) similarly is a

 2 prohibitive act under the unfair practices act for failing

 3 to acknowledge and reasonably, promptly act upon a claim, a

 4 communications where a claim has arisen.

 5           We will prove that the acts that are alleged in

 6 the order to show cause, whether they have been specifically

 7 alleged as 790.03 violation or not fall squarely within the

 8 ambit of 790.03.

 9           THE COURT:  Okay, so, again, I'm going to deny a

10 motion.  However, I think that this is a proper argument to

11 make at the end of the hearing.  And, um, I welcome you to

12 either make this argument based on the evidence in writing

13 at the end of the hearing.  We'll probably have to leave the

14 record open anyway to do that or to do it orally at the end

15 of the hearing with response from the Department so I'm

16 not -- I'm denying only it as a prehearing motion --

17           MR. VELKEI:  Without prejudice.

18           THE COURT:  -- without prejudice to bring it up

19 again at a later date.

20           MR. STRUMWASSER:  And, your Honor, that may very

21 well also be facilitated by the process that your Honor

22 contemplates.

23           THE COURT:  I'm hoping.

24           MR. VELKEI:  Thank you very much, your Honor.

25           MS. ROSEN:  Thank you, your Honor.
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 1           THE COURT:  And then the third motion is to strike

 2 and exclude evidence of the violation of insurance code

 3 10123.13, subdivision A.  Who is going to argue that?

 4           MR. KENT:  I'm going to take that, your Honor.

 5           THE COURT:  Okay.

 6           MR. KENT:  This is -- there's really two parts to

 7 this motion.

 8           THE COURT:  Okay.

 9           MR. KENT:  The first part raises the issue of the

10 undertakings, which is a subject that's come up several

11 times already in our interaction with you.  It will come up,

12 I suspect, repeatedly in the course of the hearing.  Um, the

13 undertakings, we submitted a copy.  It's a multipage

14 contract that was negotiated between teams of business

15 people and lawyers between CDI, PacificCare and United

16 Health Group.  It was in then Commissioner John Garamendi's

17 own words a contract in Commissioner Garamendi's own words

18 (A) that he was, he would not approve the -- the acquisition

19 of PacificCare by United unless there was -- there were

20 undertakings that were negotiated and agreed upon with terms

21 satisfactory to the -- to CDI.  Um, of course the -- the

22 undertakings themselves include undertaking number 19 a

23 metric, which is a claims handling benchmark, a threshold, a

24 lower threshold of 92 percent that we agreed with CDI that

25 after the acquisition we would, for a period of several
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 1 years, um, meet or exceed the metric, that we would adjust

 2 or we would process at least 92 percent of our claims within

 3 30 calendar days or less.  Um, that was based on, that

 4 92 percent was based on our, on PacificCare's own prior

 5 performance, pre-acquisition, purpose of the, as we pointed

 6 out, the purpose, a purpose of the undertakings.  This

 7 undertaking in particular was that post acquisition CDI

 8 wanted to insure that PacificCare's performance on this

 9 metric and others did not erode.

10           Um, the happy news is we did actually

11 significantly better than the 92 percent.  We're up over

12 96 percent, almost at 97 percent.

13           Um, CDI's opposition is, well, they raised several

14 arguments.  One, that it's not really a contract.  Um, I

15 don't think we have to go any further than the OSC itself

16 which alleges, and we point out the actual allegation in the

17 beginning of the OSC, that, um, on December 19, 2005, the

18 insurance commissioner entered into an agreement in

19 connection with the acquisition set forth above commonly

20 referred to as undertakings to the California Department of

21 Insurance and so on.  That's at page two, lines 24 to 26 of

22 the OSC itself.  So right in the, in the fundamental

23 pleading which we're all here about, there's this judicial

24 admission that it is a contract.

25           Um, there's also an argument that CDI did not sign
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 1 the document and therefore it's not a contract or it's not

 2 binding on CDI.  As we point out, there are subsequent

 3 documents.  There is a memorandum of understanding that

 4 relates directly to, is part of the, um, the undertakings

 5 which does, is signed by David Ling on behalf of CDI but

 6 that is really not the issue.  This is a mutual agreement.

 7 It is clear by its terms that there are rights and

 8 responsibilities on both sides.  Um, that this is a

 9 contract, that the notion that the California Department of

10 Insurance, the agent, state agency that's responsible for

11 regulating insurance contracts, contracts, um, would take

12 the position that they could enter into an agreement, and

13 then, in essence, walk away from it.  That we could be

14 accused of having, um, committed unfair and deceptive acts

15 for complying with and exceeding the level of conduct, the

16 specific level of conduct upon which the acquisition was

17 granted, was approved just doesn't seem -- doesn't seem

18 right.  And it's not right.  Um, the -- the agreement

19 itself, if there was any question but that, um, this was a

20 binding contract, among other things, we agree to invest

21 $200 million in the California health care infrastructure.

22 We agree to make a $50 million charitable contribution.  We

23 funded over $140 million of that.  These are not investments

24 and contributions that we would have had to otherwise do

25 under California law.  If now we're saying that this is not
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 1 a binding agreement on the parties, are we in a position to

 2 ask for our money back?  We're not doing that.  But what we

 3 are asking for is that this contract be enforced and that to

 4 the extent that we have performed under its terms that that

 5 be recognized and not be the subject matter of an

 6 enforcement action.  The second point is the statute in

 7 question, the 10133.66 C.

 8           THE COURT:  You have A, no?

 9           MR. KENT:  Pardon?

10           THE COURT:  Division A.

11           MR. KENT:  It is the A.

12           That statute, as we point out, several years

13 after, it was enacted; the B part of that statute was

14 adopted by the California legislature.  That statute

15 provides for ten percent statutory interest if a claim is

16 not paid within 30 working days.  It is the penalty.  And

17 the word penalty is in the legislative history.  It was the

18 penalty that the legislature adopted for purposes of a claim

19 which fell outside of the subpart.  All of the interest

20 payments that were due on the claims, the three percent of

21 the claims that we did not pay or we did not adjust within,

22 processed within 30 days, all that interest has been paid.

23 So the only recoverable penalty for those violations,

24 alleged violations, has been satisfied.  There's nothing

25 left for this enforcement action to proceed over vis a vis
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 1 those 42,000 or so alleged violations.

 2           THE COURT:  Okay.

 3           MR. STRUMWASSER:  This is mine, your Honor.  I

 4 would start with the leading authority on administrative law

 5 who said in this courtroom that motions don't make

 6 allegations disappear.  And so this is -- this is just is

 7 potentially wrong.  Essentially what we have here is an

 8 unauthorized motion for summary adjudication masquerading as

 9 an unauthorized to strike.  So the relief they ask for

10 doesn't exist.

11           At bottom what we have is, I was actually trying

12 to keep track, I was not entirely successful.  I believe

13 when we get the transcript, we will find the number of

14 minutes that Mr. Kent was making oral factual

15 representations was well over half of the time it took up.

16 This is not the place to be making those representations.

17           THE COURT:  Yeah, if you prove those things, I

18 think that's fine.

19           MR. STRUMWASSER:  So I, you know, the point here

20 is if Mr. Kent wants to prove that the commissioner made a,

21 okay, a PacificCare buy contract his own private statute,

22 and -- and agreed not to enforce the ones in the books, only

23 for PacificCare, he is at liberty to prove that, try to

24 prove that at the hearing.

25           THE COURT:  So I do have one.  I'm basically am
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 1 going to deny the motion.  But I have a question.  Do you

 2 see this as an affirmative defense because that's sort of

 3 the way it looked to me which I will allow you to put on

 4 evidence about.

 5           MR. KENT:  It is raised in our notice of defense.

 6           THE COURT:  Right.  So I -- I will allow it as

 7 affirmative defense and I will allow you to put on evidence

 8 concerning that.

 9           MR. KENT:  Your Honor, and the reason we raise

10 this issue at this point in the form of motion, a motion is

11 really two-fold.  One -- well, it's three.  From the -- it's

12 jurisdictional in terms of the point, the second point I

13 made is that B part of the statute by giving, by the

14 legislature giving us an exclusive penalty means that there

15 really is no jurisdiction to proceed to try -- to -- to put

16 on evidence to try and assess a penalty because the

17 legislature has said there isn't a statutory authority for

18 doing that.

19           THE COURT:  I'm not going to do that ahead of

20 time.  Again, I'm denying without prejudice so there are

21 facts that you need to prove.  So I'll allow you to do that.

22 And then I'll allow you to make the argument at the end of

23 the hearing as an affirmative defense to that portion of the

24 OSC.  I'm sure you won't forget.

25           MR. KENT:  We have a lot of lawyers here and I'm
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 1 sure if I forget, someone else will remind me.

 2           THE COURT:  Okay.  Do you want to take a break

 3 now?

 4           MR. VELKEI:  Five minutes.

 5           THE COURT:  How long do you need?  Ten minutes is

 6 enough?  Let me see if I can find that other thing, too.

 7               (Recess from 2:15 to 2:30 p.m.)

 8           Okay.  We'll go back on the record.

 9           I think the next motion is the motion to quash the

10 subpoena for the request for the testimony of Ms. Rosen or,

11 in the alternative, to strike her name from PacificCare's

12 list of witnesses.

13           MR. STRUMWASSER:  Your Honor, on that one, in

14 light of PacificCare's response saying that they were not

15 playing, they do not presently have to determine whether to

16 call her or not and that we weren't waiving anything, we're

17 happy to defer that motion and withdraw for the motion.

18           THE COURT:  All right.  That will be fine.

19           I may ask for an offer of proof if they object.

20           MR. KENT:  Understood.

21           MR. STRUMWASSER:  So I think you have one more of

22 our motions.

23           THE COURT:  I think so.

24           MR. STRUMWASSER:  And we still have a PacificCare

25 motion that hasn't been heard.
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 1           THE COURT:  Really?

 2           MR. MCDONALD:  Yes, your Honor.  The motion to

 3 compel regarding the privilege log filed November tenth.

 4           THE COURT:  Yes.  That's here.  Okay.

 5           So the next one I have in line is, um, motion to

 6 strike confidential designation from PacificCare's

 7 production.

 8           MR. GEE:  Right.

 9           THE COURT:  Okay.

10           MR. STRUMWASSER:  And that, Mr. Gee will take on.

11           THE COURT:  All right.

12           MR. GEE:  Thank you, your Honor.

13           So, we were here two weeks ago, um, at the last

14 hearing.  It's been a long time.  But I do remember PLHIC's

15 counsel saying that this process should be open in public.

16 But now in a complete turn around, they have taken the

17 position that basically every single document in the

18 production from press releases, public court filings, even

19 blank pages, they think that all that should be kept

20 confidential.  And they want us to -- they want to limit the

21 people with whom CDI can share this information with, to

22 prepare our case.  They want to require that any time these

23 documents are submitted to the Court, to your Honor, that

24 they be submitted under seal, and they want to close the

25 hearing whenever these documents are discussed or
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 1 referenced.

 2           We have a stipulated protective order that governs

 3 the use of these confidential designations as your Honor is

 4 aware.  And it provides that the parties may self designate

 5 certain documents that they believe to be confidential

 6 information.  Um, and then it's entitled to these

 7 protections.

 8           In confidential information is a defined term in

 9 the stipulated protective order.  Though in the brief PLHIC

10 selectively excerpts from that definition to give the

11 impression that it would cover any sensitive or private

12 information.

13           Confidential information is defined and limited to

14 "documents and information that are privileged or otherwise

15 entitled by law to protection".  So each time that PLHIC is

16 stamping a document confidential, they're making an

17 affirmative representation that that document is entitled to

18 protection by law.  And we don't think PLHIC has done this

19 in good faith.  They designated as confidential almost a

20 hundred percent of their initial 99,000 pages of production.

21 All but from what we could find, 200 pages were marked

22 confidential.  And they don't dispute this fact.  They don't

23 dispute that there's some very very obvious examples of

24 nonconfidential information that have been marked.  They

25 offer no explanation other than, oops, some of these were
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 1 inadvertent markings.  But we're not talking about a few

 2 inadvertent markings here that are scattered throughout the

 3 whole production.  Their whole production was marked and we

 4 don't believe they've taken any effort to try to distinguish

 5 between confidential and nonconfidential.  We raised this

 6 issue with them a couple months ago.  They admitted the

 7 problem.  They said they would try and fix it.  We kept

 8 asking.  They kept deferring.  Finally, we said we're going

 9 to file this motion and only then, I think the day before we

10 had to file this motion, did they agree to de-designate

11 about 7,000 pages of documents and that's still not enough.

12 Every single one of those documents that we cited in our

13 motion and I described in my declaration, the public court

14 filings, the Board of -- the resolutions of United Board,

15 blank pages, all are still marked confidential.  Um, and we

16 don't know how to treat these things at this point.  I mean

17 we couldn't even submit them to your Honor as part of my

18 declaration because we would have to do so under seal if we

19 were to submit them to the Court.

20           And just last week, I think on Tuesday or

21 Wednesday before Thanksgiving we received an additional

22 300,000 pages of documents from PLHIC.  And from our initial

23 review it looks like again at over 99 percent of that

24 production is marked confidential as well.

25           We, the way we see it, the only way to fix this
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 1 right now is to, as the stipulated protective order requires

 2 to confirm that those existing designations are invalid and

 3 to require them to show that each document that they've

 4 marked is, in fact, entitled to protection.

 5           THE COURT:  Do I have opposition from you?

 6           MS. EVANS:  Yes, your Honor.  Do you need a copy?

 7           THE COURT:  Yeah.  Yeah, I guess.  I seem to be

 8 missing a stack of things.

 9           MR. STRUMWASSER:  We have no objection to your

10 Honor proceeding without it.

11           MR. GEE:  I'll summarize it for you.

12           I will.

13           MR. STRUMWASSER:  That's okay.

14           THE COURT:  You'll summarize it.

15           By the way, um, you've been very good about not

16 duplicating your materials.  I can't say the same for the

17 Department.

18           MR. STRUMWASSER:  Not duplicating.

19           THE COURT:  Well.  I think I'm still getting faxes

20 and hard copies.

21           MR. STRUMWASSER:  I don't think we sent it.  We

22 have not sent a fax since November 16.

23           MR. GEE:  Yeah, I -- I'm sorry, for the first

24 motion.

25           THE COURT:  Yeah.
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 1           MR. GEE:  November 16.

 2           Our things got crossed and it was sent out before

 3 we told them we were not doing that process any more.

 4           (Ms. Evans hands the Court a document.)

 5           THE COURT:  Thank you.

 6           Okay.  Thank you.

 7           Oh, you know what it's probably in -- I did see

 8 this.  I just don't have it here.  Thank you.

 9           Go ahead.

10           MR. GEE:  So, um, can I finish?

11           THE COURT:  Yes.  I'm sorry.  Please.

12           MR. GEE:  Yeah.  So as you read in -- in PLHIC's

13 briefs their solution here is to make CDI fix the problem.

14 They say identify for us which documents you believe are

15 incorrectly marked and we'll decide whether to de-designate

16 them.  And this attempt to shift the burden is just not the

17 way it's supposed to work.  They're supposed to identify, in

18 the first instance they're supposed to identify documents

19 they believe are confidential, self designate them, and then

20 be prepared to justify those designations.

21           The second thing they argue in their motion is

22 that it doesn't really matter they designated every document

23 confidential.  They think that the exhibit list will fix

24 everything.  They're trying to fix the stuff on the back

25 end.  But what really is going to happen is every time that
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 1 we want to use a document to share with one of our witnesses

 2 or consultants we need to, we're limited in that regard.

 3 Every time we submit a document to your Honor, we have to

 4 submit it under seal and every time we reference it in court

 5 we're going to have to close the hearing room.  And the

 6 exhibit list can't fix the problem completely any way.  I

 7 mean how are we supposed to handle documents we submit for

 8 rebuttal or impeachment purposes?  And I mean if we play

 9 this out, we have a witness on the stand.  We're doing

10 cross.  This witness says something contradicted by what we

11 think is contradicted by a document.  We pull it out and

12 it's got a confidential stamp on it, we then, at that point,

13 have to pause the hearing, meet and confirm with PLHIC,

14 decide whether this is a true and confidential document or

15 if this is one of those inadvertently marked ones.  We may

16 end up having to ask your Honor to resolve the issue and

17 then we may have to close the hearing at that point.  And

18 all this, of course, we believe would have to happen with

19 the witness still on the stand because we don't want PLHIC's

20 counsel to be able to confer with the witness about this

21 document.  And this process is, this cumbersome process is

22 going to have to happen over and over again because they

23 marked every document privileged.  And it, it's precisely

24 because they marked those documents privileged that this

25 back end process just can't work.
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 1           And it's not the deal we agreed to in the

 2 protective order in the stipulated protective order.

 3           Now, we're not trying to create unnecessary work

 4 here.  We've given PLHIC plenty of time to try and fix this

 5 problem and they simply refused.  But we don't have the time

 6 for the people to be going through their entire production

 7 and trying to decide what they were thinking when they

 8 marked this document confidential and whether these are true

 9 confidential, these are valid confidential designations.

10 Um, but this is having and will have a very serious

11 consequence on our ability to try this case and on the

12 efficient proceeding, having this proceeding proceed

13 efficiently.  So we're asking all that, that all these

14 confidential designations be de-designated until PLHIC can

15 show that under, as required by the protective order, that

16 each of these documents is entitled to the protection.

17           THE COURT:  Well, you stipulated to that order;

18 right?

19           MS. EVANS:  That's right.

20           THE COURT:  Are you going to --

21           MS. EVANS:  I'm going to argue because I have this

22 one.

23           THE COURT:  Go ahead.

24           MS. EVANS:  Good afternoon, your Honor.  Catheryn

25 Evans.
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 1           So the problem here that the Department's motion

 2 essentially trying to complete two separate issues with

 3 respect to PacificCare's production.

 4           In the first issue we've already acknowledged to

 5 the Department that there was an erroneous designation of

 6 certain publicly available documents in our production as

 7 confidential.  And in addition to withdrawing the

 8 confidential designation with respect to about 7,000 pages

 9 of documents in that production, we also gave a blanket

10 wholesale, we are withdrawing the confidential designation

11 with respect to any publicly available document in our

12 production.

13           So as far as we're concerned, that should resolve

14 the Department's issue with respect to that first class of

15 documents where something is a court filing or something

16 that's otherwise, you know, a press release, obviously on

17 it's face publicly available, we wholesale withdraw our

18 confidential designation there.  So I don't think that that

19 should be an impediment to cross examining a witness or

20 sharing a document with, you know, with a witness during

21 prep session, something to that effect.

22           And the second issue is the release by the

23 Department with respect to PacificCare's, um, erroneous

24 designation of those documents of confidential.  And what

25 they want to do is, um, de-designate every single document
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 1 in our production, which, at this point, is hundreds of

 2 thousands of pages.  And that really doesn't solve the

 3 problem of efficiency at all to then require PacificCare to

 4 come in here with respect to every single document that we

 5 consider confidential and we do consider many, if not most

 6 of the documents that we produce there in their internal

 7 PacificCare documents.  And they were marked confidential by

 8 the original author of that document, both before this

 9 litigation, and we will stand on our confidential

10 designation.  And so it's certainly not efficient to come in

11 with respect to all those pages and make an argument with

12 respect to every single document that under the protective

13 order that qualifies as confidential information, under the

14 law, etc.

15           So the bottom line is that, um, that simply isn't

16 a fair penalty for our failure to, um, or our fail -- our

17 erroneous marking of certain publicly available documents as

18 confidential.

19           THE COURT:  Well, I'm going to deny the motion.

20 However, and I understand that there's going to be some

21 times when we're going to look at these.  If I find that you

22 have abused it, I will allow you to bring it back up again

23 and I will decertify all of the confidential documents.  So

24 be forewarned, if I, one mistake is not an abuse, but if I

25 find that one after the other there is an abuse of this
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 1 confidential designation, I will de-confidentially all of

 2 the documents because then I can't trust what you have done

 3 to designate them.

 4           At this point I trust you.  Okay.  You need to

 5 look through them and see if there's things that are not

 6 confidential.  When they come up and we have to go through

 7 this a couple of times and it turns out that, um, you have

 8 abused this, I will do what they've asked.  But at this

 9 point I trust that you will take care of it.

10           MS. EVANS:  Thank you, your Honor.

11           MR. GEE:  Thank you, your Honor.

12           THE COURT:  But there's one more.  Now, I guess, I

13 got confused so -- this is motion to compel regarding first

14 privilege law.

15           MR. MCDONALD:  Yes, your Honor.

16           THE COURT:  Okay.  So you're going to tell me

17 about this one?

18           MR. MCDONALD:  Yes, your Honor.

19           THE COURT:  We have a stipulation about this, do

20 we not?  Or am I the wrong -- in the wrong spot?

21           MR. GEE:  I think we do have a stipulation about

22 privileged logs.

23           THE COURT:  This one, right?

24           MR. GEE:  But it's --

25           THE COURT:  But it's not --
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 1           MR. GEE:  It's about --

 2           MR. MCDONALD:  Right.  It covers other issues

 3 other than the ones raised by the motion.

 4           THE COURT:  All right.  Go ahead then.

 5           MR. MCDONALD:  And, your Honor, I'll try to keep

 6 this fairly discreet.  I think it presents, I don't know if

 7 you have had an opportunity to read through the briefs and

 8 opposition.

 9           THE COURT:  I do.  I have read this part but I

10 have to confess I just, you know, that I --

11           MR. MCDONALD:  Okay.  Oh, there is no reason for

12 you to have read through the compendium just other than to

13 view it --

14           THE COURT:  And I do have your opposition.

15           MR. MCDONALD:  -- to see some of those

16 illustrations.

17           We had a pretty good dialogue with the Department.

18 They initially produced a privilege log that was woefully

19 deficient in our view because there were a lot of blanks in

20 many of the pages so we identified that as a problem and

21 they went back, redid it, produced it to us with an

22 identifying information for the, in large measure, but there

23 are still major deficiencies.  They made another revision so

24 I want to indicate to your Honor I think the Department's

25 made some effort to satisfy the legal requirements what we
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 1 believe is being set forth in our brief to what a privilege

 2 log must maintain, must provide.  And that is sufficient

 3 information for us, and perhaps your Honor, to make a

 4 determination as to what the assertion of a privilege is

 5 well founded.  Because each of these documents that occurs

 6 and is found on the privilege log has been admittedly

 7 identified as a responsive document to the discovery request

 8 and otherwise should be produced.

 9           The -- the focus on our motion is that there are,

10 there are two areas where there are still deficiencies in

11 the Department's privilege log.  One has to do with the --

12 there remain substantial blocks of withheld documents for

13 which the Department still has not provided the necessary

14 identifying information to support the claim and privilege.

15 So the extent that the Department has provided that

16 information, your Honor, we're not asking you to go beyond

17 that.  We're not challenging for the most part.  I think

18 there may be a couple of isolated instances.  But if it's

19 something that on the face of it looks like an

20 attorney/client communication, we're not pressing that.  But

21 what we're troubled by are very sizeable number of and we

22 referenced in our motion, examples of where, there again,

23 remain blanks or the information that is provided

24 inexplicably doesn't justify it's being placed on the

25 privilege log.  We have a couple of examples, for instance,
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 1 where the document reflects that it was a document that was

 2 sent to a PacificCare person.  So we're not sure what the

 3 basis is for an assertion that that document is privileged.

 4           So that's one body.  And all we're looking for in

 5 terms of the relief is an instruction from your Honor that

 6 the Department go back and fill in the missing information.

 7 And if the Department can do that, that may be the end of

 8 that whole segment of the motion.

 9           The other more, and it's a fairly discrete number

10 of documents at issue, involve documents for which the

11 Department is asserting the official information privilege,

12 something different than the attorney/client or attorney

13 work product.  And I won't go through the case law.  I trust

14 your Honor's familiar with it but fundamentally what the

15 Department is under an obligation to establish to assert

16 that privilege is that there's either a law that forbids

17 that disclosure or that the disclosure of the information is

18 against the public interest.  The Department's privilege log

19 does not provide that information.  And so we filed this

20 motion saying we think that they should provide more

21 information.  Now, in their opposition they tried to provide

22 that information to your Honor.  And I would suggest that

23 maybe the best way to proceed is for the Department to

24 provide to your Honor those documents.  You would review

25 them in camera and make a determination.  One thing I'm
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 1 saying though in their opposition, for example, they

 2 identified as certain documents that they withhold,

 3 documents involving interchange, exchanges between the

 4 California Department of Insurance and the Department of

 5 Managed Health Care, the DMHC.  We think there may be quite

 6 probative information contained in those documents.  We

 7 think that's going to be an issue in this case.  And so it's

 8 one thing, um, for your Honor to attach a confidentiality

 9 designation to it to insure the public from getting access

10 to it but that's a different matter than precluding us from

11 getting access to it and perhaps introducing it into

12 evidence.  And I would suggest that the Department's

13 interest in trying to maintain the secrecy of that, those

14 kind of documents can be preserved through a confidentiality

15 designation but not deny us the opportunity to see it.  And

16 if it's probative, to introduce it into evidence and create

17 a record for your decision and ultimately wherever this case

18 may proceed.

19           THE COURT:  Okay. (2:50 p.m.)

20           MR. GEE:  This one's mine also.

21           It appears that PLHIC is basically making two

22 arguments:  One, a procedural argument about what it says

23 has to be in every litigant's privilege log for every single

24 document.  And then a substantive argument about what is and

25 isn't privileged.
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 1           First, as to the procedural argument about missing

 2 information.  As PLHIC itself cites, the only firm rule is

 3 that the privilege log provide enough information to

 4 demonstrate that the document is itself privileged.  Now,

 5 sometimes that requires a lot of information and sometimes

 6 it doesn't.

 7           Sometimes like in the case of most of the disputed

 8 documents here, all one needs to know is that this was a

 9 document created by a client to -- to give to a lawyer

10 requesting legal services.  I'm not sure what PLHIC's

11 argument about these -- this category of documents.  We've

12 explained it to them a number of times.  We've said it in

13 our briefs.  I'm not sure if they're arguing that the

14 document itself, the document created for a lawyer asking

15 for legal services, if that document itself isn't

16 privileged, or if they were just confused by the

17 nomenclature that a document entitled legal services request

18 is really a request for legal services.  Either way, we

19 don't think any more information needs to be logged.  And I

20 think in each of those entries we do have some additional

21 note saying it was created at the direction, at the

22 direction of, requesting legal services.  And I believe that

23 PLHIC's own privileged log withholds documents, indicates

24 that they're withholding documents on the same ground.

25           PLHIC's other argument is a dispute about what
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 1 constitutes privilege of official information.  And we've

 2 gone through the three categories of documents.

 3 Mr. McDonald cites the DMHC documents, and just to give a

 4 little background, this was a joint investigation.  The

 5 Department embarked on a joint, the Department of Insurance

 6 embarked on a joint investigation with the DMHC.  And as

 7 part of that joint investigation, we agreed that we would

 8 exchange certain documents.  Um, this balancing test, to

 9 determine whether it's official information, it can be

10 withhold on official information grounds, we believe just

11 tips just so strongly towards no nondisclosure.  We have a

12 confidentiality agreement with DMHC not to disclose this

13 stuff and requiring us to disclose it here would require us

14 to break that agreement and would chill these types of

15 communications that we really should be fostering.  And

16 independently --

17           THE COURT:  That is not a good reason.  Sorry.

18           MR. GEE:  Independently --

19           MR. STRUMWASSER:  Why is it not?

20           MR. GEE:  Why isn't it a good reason?

21           THE COURT:  Well, because, you know, you could

22 then go and make agreements like that all the time and then

23 say you can't disclose it.  I'm sorry.  That's not how

24 transparency in government works.  So as far as I'm

25 concerned, that is not a good argument.
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 1           You can't just make these agreements and think

 2 that in some subsequent litigation that's going to protect

 3 that document from being disclosed.

 4           MR. GEE:  These are -- these are confidential

 5 preliminary drafts that --

 6           THE COURT:  They are confidential preliminary

 7 drafts.  That is a different reason.

 8           MR. GEE:  But they're not our confidential

 9 preliminary drafts.  They're confidential preliminary drafts

10 from the DMHC that they shared with us to help us with our

11 investigation as well to see the same types of problems that

12 were issued that were coming up.  Um, that's -- that's why I

13 bring up this confidentiality.  It is not just any

14 communications that we had with them.  It's these, and we

15 have produced some communications to PLHIC.  There are some

16 of those documents in our production.  But it's the ones

17 that they specifically asked for confidentiality.  Those are

18 the ones that are being withheld on official information

19 grounds.  And, independently, these documents reflect

20 regulatory and investigative strategies and techniques that

21 no one outside the agency should have.  And on the other end

22 of the -- of the scale is PLHIC's need.  I really can't see

23 how they would have a need for these documents.  They're all

24 related to HMO stuff, which is not an issue in this case.

25           THE COURT:  Well, um, I guess then I'm going to
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 1 have to grant the request that you're going to have to let

 2 me look at this material in camera and, um, if, in fact, it

 3 is privileged by them I won't turn it over.  But, um, if

 4 it's not privileged or if it's strongly leads to something

 5 that they need to know, I will turn it over.

 6           MR. GEE:  For the DMHC documents?  Or we, there's

 7 also a category that we identified advice to agency

 8 management and there are only two documents, two unique

 9 documents that we withheld on that ground and both were also

10 withheld on the basis of attorney/client privilege.

11           THE COURT:  Okay.  Well, I have no problem with

12 attorney/client privilege.

13           MR. GEE:  Okay.  Which is not being contested.

14           THE COURT:  Right.

15           MR. MCDONALD:  Your Honor --

16           THE COURT:  That's fine.  I don't need those.

17           MR. GEE:  Okay.

18           THE COURT:  But if you're withholding something

19 because you're saying that there's some official privilege,

20 and part of it's based on some agreement you've made, I want

21 to see those.

22           MR. GEE:  Okay.

23           THE COURT:  And, um, I don't understand what you,

24 you said that there's things that are missing, blanks that

25 are missing.  Could you give me --
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 1           MR. MCDONALD:  Sure.

 2           THE COURT:  -- an example of what you're talking

 3 about?

 4           MR. MCDONALD:  Well, I was going to try to save

 5 you from that.  The thick document that you, their privilege

 6 log.

 7           THE COURT:  Yeah.  Just give me the page.

 8           MR. MCDONALD:  Page 23.

 9           THE COURT:  Okay.  Page 23.  Everyone says

10 attorney/client privilege.  What is it that you have?

11           MR. MCDONALD:  The information that's contained

12 within any of the blocks, your Honor, is there -- I don't

13 have it right in front of me.

14           THE COURT:  Well, it says legal services

15 referrals.  They're all in, one's PacificCare assignment

16 approval.

17           MR. MCDONALD:  It doesn't identify from to.

18           THE COURT:  Okay.  So why doesn't it identify from

19 to?

20           MR. GEE:  It is a document that doesn't have a

21 person's name on it.  It's drafted by the officers, by

22 multiple officers, and it comes from a department and it

23 just -- it wasn't coded that way.

24           THE COURT:  Okay.  Is it possible to tell them

25 what department?
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 1           MR. GEE:  They know which departments these come

 2 from.

 3           THE COURT:  Okay.

 4           MR. GEE:  And they go to legal services.  And just

 5 because it wasn't on the face of the document.  But I'm

 6 sorry, legal division.  But all --

 7           THE COURT:  They all go to the legal division.

 8           MR. GEE:  They all go to the legal division.

 9           THE COURT:  Okay.

10           MR. GEE:  And I think if you look at this page,

11 you can fairly assume that these are all legal services

12 requests that they're asking for the legal division to

13 review this stuff.  And this is --

14           THE COURT:  Okay.

15           MR. GEE:  -- attorney/client communication.

16           THE COURT:  You know, I mean it would have been

17 better if you put in that, but I don't see there is a big

18 problem.  Anything else I should look at?

19           MR. MCDONALD:  Page 31, your Honor.

20           THE COURT:  Page 31.

21           MR. MCDONALD:  You will see there are one, two,

22 three, four items.  The only information you have is the

23 date and something that's redacted/trend report.

24           THE COURT:  Okay.

25           MR. GEE:  This is just the same -- the same
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 1 document.  Just under a different name.  I think we had said

 2 in our brief that -- that this -- this request for legal

 3 services is sometimes called a legal service referral,

 4 sometimes a legal service request, sometimes a trend report,

 5 that's just sometimes an LSR.  They're just --

 6           THE COURT:  And the recipient is the legal

 7 department --

 8           MR. GEE:  Yes.

 9           THE COURT:  -- in all these cases?

10           MR. GEE:  Yes.

11           THE COURT:  And the author is the department as

12 opposed to a person?

13           MR. GEE:  Yes.

14           THE COURT:  And you'll represent that as --

15           MR. GEE:  It/s a bureau within the department.

16           THE COURT:  And you're representing that as a

17 court officer?

18           MR. GEE:  Yes.

19           THE COURT:  All right.  And that's true for all

20 these things where those are missing.  That CNs are always

21 the legal department and not a specific lawyer and comes

22 from a department?

23           MR. GEE:  Yes.

24           THE COURT:  All right.

25           I'm going to accept his representation.
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 1           MR. MCDONALD:  Well, if your Honor is effectively

 2 accepting that he's, in essence, on the record through his

 3 transcript --

 4           THE COURT:  Yes, he's on the record.

 5           MR. MCDONALD:  -- that he's filling in the blanks

 6 saying that in every instance, then I don't know that we can

 7 challenge it.

 8           THE COURT:  And if their attorney/client

 9 communications or some other, but the ones that are official

10 communications that are not, um, one of those two other

11 ones, then I need those to look at.  I hope there's not too

12 many of them.

13           MR. MCDONALD:  Your Honor, I point out similar, it

14 seems odd to me that where the Department, you know

15 something called a trend report which sounds like a

16 memorialization of some facts over a period of time

17 presumably.  I'm looking at page 82, for example.

18           THE COURT:  Or 83.  I see it.  So he's

19 representing as somebody who has the right to do that in

20 front of me that that this is a, um, request for a legal

21 services.

22           MR. GEE:  Yes.

23           THE COURT:  And I -- I just am not interested in

24 going beyond that.

25           MR. GEE:  Or --
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 1           THE COURT:  Here, for instance, on page 83 you can

 2 see that there is an author and a recipient and a cc and a

 3 trend report and it's attorney/client.  So I think --

 4           MR. MCDONALD:  Well, in fact, your Honor, as to

 5 that, um, neither of the author -- either the recipient or

 6 the cc are attorneys.

 7           MR. GEE:  These may just be drafts of these things

 8 going around of this document.  As I said before, it's just

 9 multiple officers putting this together, all with the intent

10 of submitting it to the legal division requesting legal

11 services.

12           THE COURT:  And then when it goes to the

13 department, you didn't list the department or the recipient.

14           MR. GEE:  It's just not on the face of the

15 document and it's not coded that way.

16           THE COURT:  If I find out otherwise, I'll be

17 pretty mad.  But at this point I'm going to accept that as

18 their representation.  Um, but I will view it in camera and

19 I guess I want them quickly.

20           MR. MCDONALD:  Your Honor, could I draw your

21 attention to just another page.  I think it is a different

22 type of material.  Sorry to do this to you.  Page 150.

23           MR. GEE:  Yeah, I'm sure I was going to bring this

24 up.  This isn't a copy.  We also have -- we also exchanged a

25 couple communications about attachments to privileged
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 1 e-mails.  And this falls within that class of, there was,

 2 these were attachments to an attorney/client communication

 3 that, we have agreed we'll abide by whatever rule

 4 PacificCare does.  If they're going to produce those

 5 attachments, we'll produce these attachments as well.

 6           MR. MCDONALD:  Yeah.  We had a dialogue about that

 7 and our position was if we had an e-mail from a lawyer that

 8 attaches an article from Newsweek, the Newsweek article

 9 should be produced.  The e-mail from the attorney should

10 not.

11           THE COURT:  And you agree to that?

12           MR. GEE:  Yes.  If that's their position.

13           THE COURT:  All right.  And you agree to that?

14           MR. MCDONALD:  Yes.

15           THE COURT:  All right.  So ordered.

16           Okay.  So, all right.

17           So the attachments may be discoverable if they are

18 not attorney/client privilege.

19           MR. MCDONALD:  They're public information.

20           THE COURT:  Public information.  Okay.  Good.

21 When can you get me these documents?

22           MR. GEE:  Um, we can overnight them tomorrow.

23           THE COURT:  Okay.

24           MR. GEE:  We could fax them if you like.

25           THE COURT:  No.  I might get strung up.
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 1           Okay.  Anything else?

 2           MR. GEE:  No.

 3           THE COURT:  Everybody, yes?

 4           MR. STRUMWASSER:  I think we're done.  I just want

 5 to make sure.  Your Honor doesn't need a written order on

 6 these, do you?

 7           THE COURT:  I don't think so.  Do we?

 8           MR. KENT:  We have the transcript.

 9           THE COURT:  Besides, you know, basically denying

10 it without prejudice to bring it up again I expect that at

11 least some of them may be argued in this case.

12           MR. GEE:  Right.

13           THE COURT:  Right.

14           MR. STRUMWASSER:  No, I just want to make sure

15 that we didn't have another one of satisfying grounds of

16 negotiating the stipulation.

17           THE COURT:  No.  And I don't think any of these

18 issues are going to go away.  I don't expect them to go

19 away.  I'm going to have to rule on them at some point.  I'm

20 just not going to rule on them now.  Anything else I can

21 take care of today?

22           MR. STRUMWASSER:  What's our post time for --

23           THE COURT:  Oh, yeah, I was going to ask you.  I

24 know it's hard on Mondays to get up here.  I assume you're

25 going to spend the week so we could start on Tuesdays at



81

 1 9:00 but, um, what, did you want to start the first day a

 2 little later or how?

 3           MR. KENT:  That would be great.

 4           THE COURT:  10:00?

 5           MR. KENT:  That's fine.

 6           MR. STRUMWASSER:  Yeah, that's fine with us.  I

 7 was going to suggest that after the first week I think

 8 everybody is going to be up here Sunday night.

 9           THE COURT:  We can talk about it.  I don't have

10 any problem with that.  And usually we go to 4:00 but, um,

11 if, and take an hour and-a-half for lunch.  But if that

12 needs to be modified in some way to get stuff done, I am not

13 opposed to doing that.

14           MR. STRUMWASSER:  It's a long case.  I think we

15 ought to -- we ought to indulge ourselves to that extent.

16           THE COURT:  If we're going to finish a witness

17 within 15 minutes, I would rather finish the witness.  I may

18 learn otherwise, but I'll trust that you'll have some pretty

19 good idea after how long things are going to take when we

20 get there so, um, I do have a couple of pet peeves.  Don't

21 say one more question and then ask twenty more.

22           MR. KENT:  The check's in the mail.

23           THE COURT:  But, in general, I can be flexible

24 about that kind of thing.  Um, so we'll start at 10:00 on

25 the first day and then see where it goes.  And we'll go
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 1 approximately until 4:00.  And I don't mind taking an hour

 2 or an hour and-a-half for lunch, whatever works, if you have

 3 to do some things in between.  However it works.  And if we

 4 run out of witnesses, it's too bad but that happens.

 5           Anything else?

 6           MR. STRUMWASSER:  Thank you, your Honor.

 7           MR. KENT:  Thank you, your Honor.

 8           THE COURT:  If you decide that you are going to

 9 have daily transcripts with somebody else, I do need to know

10 that also because they'll order a court reporter hopefully

11 if you don't do that.

12           MR. KENT:  Okay.  We definitely will be getting

13 dailies so we'll --

14           THE COURT:  Some way or another.

15           MR. KENT:  We'll follow up.

16           THE COURT:  All right.

17 (Whereupon, at 3:05 p.m. the proceedings concluded for the

18 day.)

19
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 1                  REPORTER'S CERTIFICATE

 2           I, Starr A. Wilson, CSR No. 2462, a Certified

 3 Shorthand Reporter, certify:

 4           That the foregoing proceedings were taken before

 5 me at the time and place therein set forth, at which time

 6 the witness was put under oath by me;

 7           That the testimony of the witness, the questions

 8 propounded, and all objections and statements made at the

 9 time of the examination were recorded stenographically by me

10 and were thereafter transcribed;

11           That the foregoing is a true and correct

12 transcript of my shorthand notes so taken.

13           I further certify that I am not a relative or

14 employee of any attorney of the parties, nor financially

15 interested in the action.

16           I declare under penalty of perjury under the laws

17 of California that the foregoing is true and correct.

18           Dated this first day of December, 2009.

19

20                               ______________________________

21                               Starr A. Wilson, CSR No. 2462

22

23

24

25
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 1          REPORTER'S CERTIFICATION OF CERTIFIED COPY

 2

 3           I, Starr A. Wilson, CSR No. 2462, a Certified

 4 Shorthand Reporter, in the State of California, certify that

 5 the foregoing pages one through 83 constitute a true and

 6 correct copy of the original proceedings taken on December

 7 1, 2009.

 8           I declare under penalty of perjury under the laws

 9 of the State of California that the foregoing is true and

10 correct.

11

12           Dated this first day of December, 2009.

13

14

15                     ___________________________________

16                     Starr A. Wilson, CSR No. 2462

17
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 1 Tuesday, December 22, 2009          11:06 o'clock a.m.

 2                        ---o0o---

 3                  P R O C E E D I N G S

 4      THE COURT:  This is on the record before the

 5 Insurance Commissioner of the State of California in

 6 the Matter of the Accusation Against PacifiCare Life &

 7 Health Insurance Company in the OAH Case

 8 No. 2009061395, Agency No. UPA 2007-00004.

 9          Today's date is December 22nd, 2009.  I'll

10 have you state your appearances for the record since

11 we're all in different places.

12          This is Judge Astle, and I'm in San Francisco.

13 Does the Department want to state their appearance for

14 the record?

15      MS. ROSEN:  Andrea Rosen, Sacramento, for the

16 Department, your Honor.

17      MR. STRUMWASSER:  Michael Strumwasser, Los

18 Angeles, for the Department.

19      MR. GEE:  Bryce Gee in Los Angeles for the

20 Department.

21      THE COURT:  And for the respondent?

22      MR. KENT:  Good morning, your Honor.  It's Ron

23 Kent and Steve Velkei for PacifiCare.

24          Also in attendance today is -- representing

25 the company is Nancy Monk.
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 1      THE COURT:  And are you all in L.A.?

 2      MR. VELKEI:  Yes, your Honor.

 3      MR. KENT:  Your Honor, we're actually in Cypress,

 4 California, just down the road.

 5      THE COURT:  All right.

 6      MR. HENNIGAN:  And, your Honor, this is Peter

 7 Hennigan.  I'm in-house counsel with UnitedHealth

 8 Group.  I am actually in Minnesota.

 9      THE COURT:  Okay.

10          And the Department, this is your show, so go

11 ahead.  I did read the documents that you presented,

12 and I do actually have them with me.

13      MR. STRUMWASSER:  Your Honor, I think that it's

14 important to keep in mind what is and is not before

15 your Honor at the moment.  You have a request for 120

16 files to be produced.  There are objections going to

17 whether or not your Honor has authority to grant that

18 request and whether or not the Department is entitled

19 to have documents produced at all during the hearing.

20 That really is the only question that is before your

21 Honor.

22      THE COURT:  I agree that the additional question

23 of whether or not you can extrapolate is not on the

24 table at this time.  I agree.

25      MR. STRUMWASSER:  Very good.  So turning to
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 1 PacifiCare's opposition, I think that the central

 2 feature of PacifiCare's opposition is to make of our

 3 request that which it is not.  It not a request for

 4 discovery.  It is a request for in-hearing production

 5 of witnesses and documents.

 6          It is not a request for a market conduct exam.

 7 We were explicit in our request that the -- that we

 8 have no intention of modifying the existing market

 9 conduct exam and no intention of generating a new one.

10 This is part of the administrative adjudication

11 attached to the enforcement action which, to be sure,

12 was a product, in part, of the 2007 market conduct exam

13 but is not a part of that market conduct exam.

14          So the question then is -- and it really

15 should be viewed in the generic sense.  If a party

16 identifies during the course of a hearing through no

17 fault of its own -- and I'll address the fault question

18 in a moment -- identifies a document or documents that

19 the other party has or a third party has, may that

20 party obtain that document either by subpoena, notice

21 to appear, or a request to the presiding officer to

22 produce.

23          And the answer has to be yes, not just about

24 these 120 files but, if PacifiCare finds in the course

25 of its cross-examination that the Department has a
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 1 document that it did not seek in discovery or that was

 2 not produced in discovery and it is relevant and

 3 important to it, then PacifiCare ought to be entitled

 4 to get that during the hearing, all other things being

 5 equal.  And the same is true for the Department.

 6          So it's nothing less than the efficacy of the

 7 APA is at issue here.  And we think it's clear that a

 8 party can have access to additional evidence during the

 9 course of the hearing.  And I think that the text of

10 the APA in its history makes that clear.

11          In terms of the circumstances that led to this

12 request, PacifiCare is right.  There were pieces of

13 information available to the Department before the

14 hearing began that, if they had been recognized, would

15 have identified an error in the sampling.  They were

16 not recognized.  They were not recognized through no

17 fault of anybody.  This is technical stuff and

18 complicated, not just the statistics of it but the

19 insurance of it, the difference between lines and

20 claims and exactly which is used appropriately in which

21 case.

22          So the Department, as soon as it identified

23 the problem, took remedial measures, and it has now

24 done so and has provided the documents that -- provided

25 the specification of the documents that are needed to
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 1 perform what the Department thought originally it could

 2 have done without them.

 3          And then the question is timing and burden.

 4 And we think it is not credible for Mr. Valenzuela to

 5 say that it will take the company three to four hours

 6 per claim to find the file and produce it.  We know

 7 that the claims are on databases and it may take three

 8 or four hours for an appropriate person to find his or

 9 her way to the right database, but there's been no

10 explanation how it could possibly be the case that a

11 database requires three or four hours to produce a

12 single file, that is to say, print it.  So we think

13 that the only record evidence here is the files that

14 they did produce that PacifiCare attempts to

15 distinguish.

16          If your Honor is at the point in this motion

17 where that is the crucial question and what, if any,

18 credibility to attach to the Valenzuela declaration,

19 then we ask that your Honor defer the ruling until we

20 cross-examine Mr. Valenzuela.  He's going to be a

21 witness anyway the first week of January.

22          But I don't think there's really anything very

23 mysterious here.  The Department has been getting claim

24 files for years.  The company has never before claimed

25 that it would take, you know, a person months to
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 1 retrieve them out.  The Department -- so far as the

 2 Department knows, the company has never done any legal

 3 review of files being produced to examiners.  And we

 4 have no objection to them doing so, but it's on their

 5 time and their resources.

 6          So we think this is a pretty garden variety

 7 request for the production of files.  We think that the

 8 production should begin and should be made on a rolling

 9 basis.  And we ask that your Honor grant the motion.

10      THE COURT:  Okay.

11          Response?

12      MR. VELKEI:  Your Honor, this is Steve Velkei on

13 behalf of --

14      THE COURT:  And I did get a chance to read your

15 response.

16      MR. VELKEI:  Thank you, your Honor.  And I

17 appreciate your time.  If at any point we're talking

18 too much, just cut us off, if we're going over

19 well-traveled ground.

20          You know, I sort of focused on

21 Mr. Strumwasser's reference that this isn't discovery.

22 Whatever he wants to call it, there's a clear procedure

23 under the APA that talks about obtaining relevant

24 information from a party to that proceeding.  That's

25 defined as discovery in the APA, and that's exactly
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 1 what this is.  And it's clear as day.

 2          There's a period of time in which discovery

 3 can be taken.  And that period has passed and expired

 4 six months ago.  And PacifiCare agreed on repeated

 5 occasions to extend that discovery date.  That's the

 6 exclusive mechanism for Mr. Strumwasser to get that

 7 information that he's seeking here today.  The APA

 8 makes that clear.

 9          I refer the Court to Government Code 11507.5

10 which says, "11507.6, which puts limitations on

11 discovery, provides the exclusive right to and method

12 of discovery as to any proceeding governed by this

13 chapter."  Mr. Strumwasser himself refers to this as

14 discovery in his initial moving papers.  And the Court,

15 even perhaps jokingly, referred to this as a motion to

16 compel.  The problem is there's nothing to compel

17 because it was never asked for and, in fact, still

18 hasn't been asked for under any formal procedure.

19          When we left things on Thursday, the Court

20 asked -- maybe it may have been on Wednesday -- the

21 Court asked the Department to identify statutory

22 authority for you to do what you're being asked.  It

23 hasn't been provided.  The only thing that's been

24 provided is, if the subpoena power of third parties --

25 this is the provisions, your Honor, at 11450.10 et seq.
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 1          You know, I did a little bit of research, and

 2 I actually came across a COE or a guide that this Court

 3 has itself, in part, authored which makes a distinction

 4 between discovery on an opposing party and a subpoena

 5 which is issued by a party to a witness.  So the

 6 purpose of the statute is to provide a mechanism to get

 7 witnesses to appear at trial.

 8          And with regard to party witnesses, there's a

 9 specific statute, your Honor, which is 11450.50 which

10 talks about compelling witnesses of a party.  And it's

11 very specific to the attendance of a witness at trial

12 and the provision -- the Department is focusing on the

13 analogous Code of Civil Procedure provision 1987.  The

14 difference is, 11450.50 specifically excluded that part

15 which says you can also ask a party witness to bring

16 documents.

17          Why?  Because the exclusive remedy under the

18 APA is 11507.6, which puts clear time restrictions.

19 And it's interesting -- the Department is not the first

20 person to try to use a subpoena to obtain discovery.

21 We cite the Court to the Gilbert decision, which is in

22 our papers, 193 Cal.App.3d 161.  And if the Court will

23 indulge me, I went back and read the case and sort of

24 seized on some of the language in that decision.

25          The Court proceeded as follows.  Now, they're
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 1 applying a prior subpoena statute that was subsequently

 2 amended, but the concept is still the same.  "Obviously

 3 petitioners were seeking to discover what, if anything,

 4 in the records would be of help at trial.  Thus, the

 5 effort was really one of discovery of what was in the

 6 records.  Such discovery does not come within the

 7 provisions of Section 11510 of the subpoena statute

 8 because petitioners are not proceeding in accordance

 9 with the exclusive discovery procedures of Government

10 Code 11507.5 et seq, and because the Government Code

11 section in the subpoena statute is not a discovery

12 statute, petitioner's efforts to convert the latter

13 statute into a discovery statute must fail."

14          What's also clear to me is, even if you take

15 the leap of faith in the Department that 1987 should be

16 treated somehow as binding on this tribunal, that

17 provision specifically says you can't get documents in

18 connection with a trial subpoena unless -- from a party

19 unless good cause is shown.  And there's been no

20 demonstration of good cause here, your Honor.

21          The way this was positioned with the Court was

22 that these were unanticipated developments.  I went

23 back, and I saw that language in Mr. Strumwasser's

24 initial moving papers.  That suggests unforeseeable

25 circumstances which came up.
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 1          The reality -- and the Department has admitted

 2 it at this point -- was that this information was made

 3 know.  There was a specific query on precisely this

 4 issue.  There was a referral.  And the company

 5 responded with the information that two years ago that

 6 they claimed they don't know except as of two weeks

 7 ago.  Simply not true.

 8          And if you look a little deeper into their

 9 justification, what they're saying is, "We need to

10 double the sampling size because we found out the

11 denied claim population is one third less than what we

12 initially anticipated."

13          It doesn't make any sense, your Honor.  This

14 is just a way to start to try to change the theory of

15 the case.  And there's some due process issues which

16 the Court seized on last week.  And I want to go there,

17 but I do want to switch for just a minute to the burden

18 and whether it's undue in these circumstances.

19          It's interesting.  I took notes, your Honor,

20 that it says -- Mr. Strumwasser says, "Your Honor, we

21 don't understand.  We've been getting their claim files

22 for years."  That's exactly our point.  The Department

23 has had ample opportunity, your Honor, to get relevant

24 information with regard to this limited one-year

25 period.  And they've been doing that to us now for four
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 1 years.

 2          They took a year of investigation.  The

 3 Consumer Services Bureau asked for a bunch of

 4 documents.  Then they went into an extensive four-month

 5 market conduct examination, rifling through all our

 6 files, 274 separate written referrals.  Thousands of

 7 data requests and documents were produced.  They then

 8 draft this OSC, and for 18 months we engage in

 9 discussions in which they get information for 18 more

10 months.

11          We get this thing actually filed with the OAH,

12 and now we've had to respond to broad-ranging and

13 wide-ranging discovery and have produced at this point

14 over 500,000 pages of documents.  Your Honor, enough is

15 enough.  And to suggest that we haven't demonstrated

16 through Mr. Valenzuela's declaration that there isn't a

17 real burden here is simply disingenuous.

18          I noted Mr. Strumwasser is talking about some

19 database we just have to push a button and print it

20 out.  Well, that's not what Mr. Valenzuela said.  There

21 is a whole process that has to be undertaken to go to

22 five separate departments to pull these claim files

23 together, and there is some level of detail in the

24 declaration about what has to be done.  Once that

25 process is done, then attorneys need to get involved
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 1 and review this.

 2          And I'm happy to have Mr. Strumwasser

 3 cross-examine Mr. Valenzuela on precisely these issues

 4 if he really has some concern.  So at the end of the

 5 day, your Honor, we've been going at this for far too

 6 long, and it's time to say enough is enough.  We're in

 7 the midst of trial.  We're dealing with these guys in a

 8 completely new market conduct examination; it literally

 9 began the moment this one ceased, and we're trying to

10 run a business.

11          We're at the stage of the proceeding in the

12 APA where no more discovery is allowed.  Let's move

13 forward in the case.  And the thing that I think

14 Mr. Strumwasser is trying to downplay -- and I guess I

15 understand his view, but it's a significant issue,

16 which is the Commissioner under the Insurance Code

17 doesn't have the authority at this point to go back and

18 get more information on that prior exam period.

19          I went back to the statute, your Honor, which

20 is 734.1 of the Insurance Code which talks about the

21 Insurance Commissioner's, basically, rights to examine

22 a company's files.  That statute is very clear.

23          It says that, once a report is issued and the

24 company has responded, there is a limited window of

25 time in which the Commissioner can demand that the
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 1 investigation be reopened specifically to obtain

 2 additional data, which is what they're asking for here.

 3 And once that 30-day period is over, the report is

 4 finaled, and then it moves forward to this

 5 administrative proceeding.  Lest there be no

 6 misunderstanding, this proceeding is a direct result of

 7 that examination.

 8          So if the Commissioner doesn't have the

 9 authority to get this information independently, what

10 they're trying to do is bootstrap through the APA some

11 way to get at that information.  But in my mind, in our

12 mind, the APA is clear, your Honor.

13          I want to touch on the due process issues, not

14 necessarily because they're not as important; frankly,

15 I think they're more important than all of these

16 issues.  But I personally think, your Honor, you don't

17 need to go there because they're stuck at hello.  The

18 rules are clear.  There's no way for them to get this

19 information.

20          But let's just spend a couple of minutes

21 thinking about, if they do get this information, what

22 does this mean?  We cited a number of cases, your

23 Honor.  And your Honor went exactly there before we

24 cited these cases, which is, if it isn't in the OSC,

25 they don't get to bring it up at trial.  Why?  Because
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 1 it puts us at a distinct disadvantage.  What it causes

 2 us to do is chase ghosts.

 3          We are entitled to rely upon the pleading to

 4 prepare a defense.  And the cases are clear that you

 5 cannot, in the process of that proceeding, decide to

 6 conduct new discovery or to change your theories of the

 7 case.

 8          The Department is absolutely correct.  There

 9 is a mechanism to amend the pleading, but the

10 distinction here is this is not an amendment to conform

11 to proof adduced at trial, but they're using this

12 proceeding as a pretext to get new discovery for new

13 and different violations and then expect us to defend

14 these on the fly.  It's absolutely outrageous.

15          And when I went back and I read the papers

16 from the Department, they're like, "Oh, well, we'll

17 just get this process started.  And we'll let you know

18 at some point down the road if we actually intend to

19 proceed on these violations."

20          That's not how the law works.  And the

21 Department knows, as well as this Court, as well as we

22 do that this is a real tribunal and that there are due

23 process rights.  And the Court has very dutifully

24 respected our rights.  And from our perspective, this

25 is a serious issue.



17

 1          I actually went back and looked at the OSC,

 2 your Honor, and I really had to comb that complaint

 3 with a fine-toothed comb or look to that complaint very

 4 carefully to even see any allegations about denials,

 5 denial of claims.  There's a handful of selected

 6 denials in the entire complaint alleging 130,000

 7 violations.

 8          And at some point, your Honor, it almost

 9 becomes silly.  At what point does enough become

10 enough?  It's almost as if the Department doesn't think

11 the 130,000 violations are enough, and they're engaging

12 in this game or process of trying to continue to rachet

13 them up.  It isn't fair; it isn't right.  And there's

14 no authority for them to get what they're asking for.

15          And just in conclusion, your Honor, the issue

16 of extrapolation, I raised it only because it's a

17 futile exercise for us to undertake this burden only to

18 find that they can't do what they're going to do.

19 Their theory is silly, your Honor.  It's never been

20 sanctioned by any court of law that you can effectively

21 find violations in the ether and extrapolate from a

22 limited sampling.

23          On a due process perspective, how do you

24 defend yourself when you don't know the name of the

25 complainant, the name of the provider, the date, and
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 1 the alleged basis of denial because they're made up

 2 from a sampling?  It doesn't make any sense, your

 3 Honor.  I don't need to belabor that point.  To me,

 4 that was just the sixth in a long line of reasons why

 5 this request is inappropriate.

 6      THE COURT:  Okay.  Did you wish to respond?  But

 7 can you hold -- can I mute this for a second?  Is it

 8 star 6?

 9      MR. VELKEI:  I think so.  You want to try it?

10      THE COURT:  If it -- okay.

11          (The Court is momentarily off line)

12      THE COURT:  Hello.  I'm back.

13          Did you wish to respond?

14      MR. STRUMWASSER:  Very briefly, your Honor.

15          Gilbert, the case that Mr. Velkei referred to,

16 is an attempt by a party to subpoena confidential

17 patient records before the hearing, not at hearing.

18 There is no question that the subpoena authority

19 extends to the obtaining of documents before the

20 hearing.  And there's no question that the notice as

21 opposed to subpoena is an option available to the

22 party.  It is not a constraint on what the party can

23 do.

24          Other than that, I think the issues are fairly

25 well drawn.  Mr. Velkei, to his credit, has been
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 1 appropriately uncategorical about this.  He says there

 2 is simply no way that a party can request documents

 3 during a hearing.  That's not the APA.  So on that

 4 basis, we're prepared to submit.

 5      THE COURT:  All right.  Submitted?

 6      MR. VELKEI:  Yes, your Honor.

 7      THE COURT:  Okay.  Well, I'm going to deny the

 8 request for these files.

 9          I do believe that I was misquoted in the

10 Department's moving papers about retaining jurisdiction

11 over discovery over certain items.  I did over certain

12 items.  This was not one of those items.

13          I do believe that this is a form of discovery

14 and that discovery is done.  The Department can take

15 other actions, if they believe they have the right to

16 do that, but I'm not ordering these files.

17          I will, however, allow cross-examination of

18 Mr. Valenzuela on how to get files and how hard -- you

19 know, what that is.  And I will require, if there are

20 additional charges, that they be done in a supplemental

21 accusation or OSC.  Depends on what you're seeking.

22 So --

23      MR. STRUMWASSER:  Your Honor, just so we're clear,

24 are we to --

25      THE COURT:  I'm sorry.  Go ahead.
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 1      MR. STRUMWASSER:  So that we're clear, may I also

 2 understand that your Honor's precluding us from using

 3 subpoena or notice procedure to obtain these documents?

 4      THE COURT:  I'm not.

 5      MR. STRUMWASSER:  Very good.

 6      THE COURT:  You know, the Department may have

 7 other ways to do this.  I don't know.

 8      MR. VELKEI:  Your Honor, just by way of

 9 clarification, I mean, as I understand your ruling,

10 they can obtain those documents in this proceeding if

11 they think there's a way to do so outside of the

12 proceeding, then they're entitled to pursue those?

13      THE COURT:  Correct.

14      MR. STRUMWASSER:  That was the question I was

15 asking.

16      THE COURT:  Oh, I'm sorry.

17      MR. STRUMWASSER:  If we issue a subpoena in this

18 proceeding, would your Honor find that inappropriate?

19      THE COURT:  You know what?  I didn't look at that

20 law yet.  So I guess I don't have an answer to that.  I

21 don't necessarily need you to do supplemental.  I would

22 have to put off ruling on that right now.  I didn't

23 study the law on whether or not you could subpoena the

24 respondent's records to the hearing.  And I would have

25 to take that up because of Mr. Valenzuela's issue.  So
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 1 why don't we take that up after Mr. Valenzuela

 2 testifies.

 3      MR. STRUMWASSER:  Then what I would propose to do,

 4 your Honor, is to put out the subpoena.  And it has a

 5 return date after Mr. Valenzuela's testimony anyway.

 6 So at that point, your Honor -- and the procedure is,

 7 of course, that we issue the subpoena and that then

 8 subpoenaed party is at liberty to move to quash.  So I

 9 think that's the way it would be framed.  And this

10 will, you know --

11      MR. VELKEI:  Your Honor, if I may be heard.

12      THE COURT:  Yes.

13      MR. VELKEI:  The whole point of this proceeding

14 was to avoid having to go through that process.  And

15 you know, this was the subject of this proceeding.

16 Simply saying there's a subpoena doesn't mean it isn't

17 discovery.

18      THE COURT:  I'm not arguing that.  But I didn't

19 get a chance to study that aspect.  I do believe that

20 he was asking for discovery.  He even quoted me about

21 other things that I had kept jurisdiction over in

22 discovery.

23          I think this is way too late for discovery,

24 and I'm not going to allow it.  I'm not going to order

25 it.
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 1          I didn't have an opportunity to really study

 2 the issue of whether or not it can be subpoenaed to the

 3 hearing.

 4      MR. VELKEI:  Your Honor, what I propose, if it's

 5 appropriate, before we start serving subpoenas, that we

 6 take this issue up in the new year.

 7      THE COURT:  All right.

 8      MR. VELKEI:  I'm happy to provide more focused

 9 briefing on that issue.  So before we avoid -- you

10 know, having them get us a subpoena, move to quash,

11 let's just take this issue up in the new year.

12      THE COURT:  If you're willing to do that, it's all

13 right with me.

14      MR. STRUMWASSER:  I'm not willing to do that.

15 There is a procedure in place for Mr. Velkei to submit

16 his views on subpoena, and that will give your Honor an

17 opportunity to review the law and --

18      THE COURT:  He's suggesting that you don't have to

19 subpoena to do that.

20      MR. VELKEI:  Your Honor, I'm suggesting what I

21 understood Mr. Strumwasser to be suggesting in his

22 papers, which is, we don't want to go through this

23 process unless the Court thinks it's appropriate for us

24 to do so.

25          I'm taking Mr. Strumwasser up on his word.
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 1 And if the Court would like further argument on the

 2 narrow issue of can they get around the discovery

 3 cutoff, which is provided in the APA to be the

 4 exclusive remedy for a party, by simply serving a trial

 5 subpoena, we're happy to address that issue.

 6      MR. STRUMWASSER:  It's now my turn to be quoted

 7 out of context.  We cited three separate grounds under

 8 which the order can be entered, one of which was to get

 9 a subpoena, and two others were listed there.  And your

10 Honor has denied us -- has deemed this to be discovery,

11 our motion to be discovery, and has denied it.

12      THE COURT:  I'm not going to ---

13      MR. STRUMWASSER:  And there is a process for

14 filing a subpoena -- for serving a subpoena and moving

15 to quash.  And I don't want to delay that process and

16 the starting of the clock on performance until the

17 beginning of the year.

18      THE COURT:  When is the Mr. Valenzuela -- when is

19 he testifying?

20      MR. VELKEI:  January 4th, your Honor.

21      THE COURT:  Well, then, we don't have a problem.

22 If they want to file a subpoena, you can file motion to

23 quash, and you can make one of the issues that they're

24 just trying to get around the discovery law.  And I'll

25 have to look at the subpoena and that law, and I'll
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 1 rule on it.

 2      MR. VELKEI:  I appreciate that, your Honor.  Could

 3 we set up a briefing schedule to do this in an orderly

 4 fashion so that it doesn't impact the holidays?

 5      THE COURT:  Absolutely.

 6      MR. VELKEI:  Terrific.  How about we set a

 7 hearing -- you know, Mr. Strumwasser can serve a

 8 subpoena in the beginning of the year.  We'll -- give

 9 us --

10      MR. STRUMWASSER:  No, no, no, no, no.  I was

11 clear.  We're going to serve the subpoena this week.

12      THE COURT:  Okay.  You can serve the subpoena this

13 week.

14          When do you want to make the motion to quash?

15      MR. VELKEI:  I was thinking the following week,

16 your Honor.  It's the week of the 11th.  Let's just say

17 the 12th, and we can have a hearing at then end of that

18 week.

19      MR. STRUMWASSER:  Unacceptable to us.  Let's

20 assume that we serve the subpoena on the 23rd.  It

21 would ordinarily have a return date of the 12th.

22 That's 20 days.  And we're happy to work around that.

23 But we want the briefing to be completed in time for

24 your Honor to rule by the end of the week of the 4th.

25      MR. VELKEI:  Listen, no.  That doesn't make sense.
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 1 We don't even have to respond to the subpoena until the

 2 12th.  I'm taking until the 12th to respond to the

 3 subpoena.

 4      THE COURT:  That's fine.  You can respond to the

 5 subpoena on the 12th, and we'll have the hearing.  By

 6 that time, we'll be back together again, and we'll

 7 figure out when we'll have the hearing on it.

 8      MR. VELKEI:  Thank you, your Honor.

 9      THE COURT:  Also, I'll allow whatever

10 cross-examination of Mr. Valenzuela whenever you call

11 him.  We'll make that separate.  So we're starting

12 at -- on the 4th at 9:00 o'clock, correct?

13      MR. STRUMWASSER:  Yes, ma'am.

14      THE COURT:  All right.  See you then.

15      MR. VELKEI:  Thank you very much.

16      MR. STRUMWASSER:  Bye-bye.

17          (Whereupon, the proceedings concluded

18           at 11:36 o'clock a.m.)

19

20

21

22

23

24

25
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 1 STATE OF CALIFORNIA     )

                        )   ss.

 2 COUNTY OF MARIN         )

 3          I, DEBORAH FUQUA, a Certified Shorthand

 4 Reporter of the State of California, duly authorized to

 5 administer oaths pursuant to Section 8211 of the

 6 California Code of Civil Procedure, do hereby certify

 7 that the foregoing proceedings were reported by me, a

 8 disinterested person, and thereafter transcribed under

 9 my direction into typewriting and is a true and correct

10 transcription of said proceedings.

11          I further certify that I am not of counsel or

12 attorney for either or any of the parties in the

13 foregoing proceeding and caption named, nor in any way

14 interested in the outcome of the cause named in said

15 caption.

16          Dated the 30th day of December, 2009.

17
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21
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 1 MONDAY, DECEMBER 7, 2009; DEPARTMENT A; 10:02 A.M., 1515

 2 CLAY STREET; ELIHU HARRIS STATE BUILDING; RUTH ASTLE,

 3 ADMINISTRATIVE LAW JUDGE

 4                            -oOo-

 5      (Off the record discussion at the bench re record

 6 production with Mr. Gee, Mr. McDonald, Mr. Strumwasser and

 7                 the Court until 10:12 a.m.)

 8           THE COURT:  All right.  So we're going to go on

 9 the record and discuss them.  And are you going to give them

10 the copies, or do you want me to give them their copies?

11           MR. MCDONALD:  We'll serve them.

12           THE COURT:  Okay.  All right.  Let's get started

13 then.

14           This is on the record.  This is before the

15 Insurance Commissioner in the State of California in the

16 matter of PacificCare Life and Health Insurance Company.

17 This is OAH case number 2009061395.  Agency number UPA

18 200700004.

19           Today's date is December 7, 2009, in Oakland,

20 California.

21           My name is Ruth Astle.  I'm an administrative law

22 judge, and I've been assigned to hear this matter.

23           Counsel for the Department of Insurance, would you

24 state your appearance for the record?

25           MR. STRUMWASSER:  For the Department, Michael
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 1 Strumwasser, Strumwasser & Woocher.

 2           MR. GEE:  Bryce Gee for the Department as well.

 3           MS. ROSEN:  Andrea Rosen for the Department, your

 4 Honor.

 5           THE COURT:  All right.  And for the Respondent.

 6           MR. KENT:  Good morning, your Honor.  Ronald Kent.

 7           MR. MCDONALD:  Good morning, your Honor.  Thomas

 8 McDonald.

 9           THE COURT:  Okay.

10           MS. MONK:  And I'm Nancy Monk with PacificCare.

11           THE COURT:  And can you spell your last name for

12 the record?

13           MS. MONK:  M-o-n-k.

14           THE COURT:  And you're designated as the client in

15 this matter?

16           MS. MONK:  That is correct.

17           THE COURT:  For the Respondent?

18           MS. MONK:  That is correct.

19           THE COURT:  All right.

20           MR. VELKEI:  Good morning, your Honor.  Steve

21 Velkei on behalf of the Respondent.

22           MS. EVANS:  Good morning, your Honor.  Catheryn

23 Evans on behalf of Respondent.

24           THE COURT:  So we had a discussion off the record

25 about my view in camera about some documents that the
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 1 Department of Insurance is claiming to be privileged under

 2 an official, um, documents privilege.  The, I've looked at

 3 the documents and I -- there are twelve of them.  And I

 4 agree that two, three, five and six appear to me to be, um,

 5 privileges sensitive in that they're attorney work product.

 6 And 12 seems arguably privileged under the official

 7 documents privilege.

 8           The other documents appear to me to be preliminary

 9 documents that apparently were shared under some agreement

10 that was finally signed that PacificCare now has.  Um, and

11 I'm not sure why they need to be kept secret because I have

12 to weigh, I mean part of that is I am supposed to weigh the

13 party's right to know, not the public's right.  This is not

14 a public records request, okay.  So I don't view it that

15 way.  I view -- we've got a litigation going on here.  We

16 admitted that under other circumstances it would be

17 discoverable, right?  And so I have to decide weighing this

18 matter is discoverable in some way, um, whether or not it

19 needs to, that there is an interest to keep it secret.  Now,

20 I, it doesn't have to be made public record.  So when I'm

21 turning it over as part of discovery, if it's going to be

22 public record and you want it not to be public record, I can

23 do that.

24           MR. STRUMWASSER:  That's not our interest, your

25 Honor.  I just want to be clear.  We, we have acknowledged
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 1 that it is discoverable, that is to say within the scope of

 2 discovery, if not privilege.  We have not agreed that it is

 3 not privilege.

 4           THE COURT:  I understand that.  Okay.  That is my

 5 ruling.  I get to rule on whether it's privileged or not.

 6           MR. STRUMWASSER:  But we owe you a contention to

 7 support that.

 8           THE COURT:  And I agree.

 9           MR. STRUMWASSER:  And I want to make it clear we

10 are making that contention.

11           The -- the point of -- the first point I want to

12 make is that we believe that this, these documents ought to

13 be evaluated initially without respect to the, um, exchange

14 of information between the two enforcement agencies.  We

15 have two enforcements agency, each of which had some form of

16 jurisdiction over the topic over a -- for purpose common

17 topic, and each of them was conducting an investigation.

18 And so each of them had to prepare, for example, an

19 investigative report.  And we maintain that the

20 investigative report of the Department was confidential

21 until it was finalized and tendered to the company.  We

22 believe that the same is true for DMHC.  And so if those

23 documents are confidential, then it seems to us clear that

24 the Department and the Department may agree to do a joint

25 investigation.  It's done all the time.  It is done between
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 1 agencies.  It is done between jurisdictions, you know,

 2 between federal and state and may do so without compromising

 3 the confidentiality of the investigation.  And that is the

 4 first and most important of the public interest issues

 5 because if this, you know, I think the documents your Honor

 6 has show that DMHC was willing to undertake a joint

 7 investigation with us if we signed a confidentiality

 8 agreement.  If we cannot by -- if, by undertaking a joint

 9 investigation, the respective parties lose protection for

10 confidential law enforcement materials then there's just not

11 going to be joint investigation.  I trust it is clear that

12 there is a public interest in joint investigations among

13 coordinate departments and branches.  And if that is the

14 case, then it seems to us that there is simply a compelling

15 interest in honoring the confidentiality of an agreement

16 such that it does not cost anybody confidentiality they had

17 before the exchange.

18           THE COURT:  Well, that has to be weighed against

19 the interest in a fair, complete knowledge of both sides of

20 what's going on.

21           Yes.

22           MR. MCDONALD:  Your Honor, if I may be heard.  I

23 think your Honor already identified transparency as an

24 important issue to your Honor.

25           In this case, where the CDI conducted the
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 1 investigation, we sought and obtained discovery of the CDI

 2 documents.  It sounds to me -- obviously, we have not had a

 3 chance to see what this is.  But it sounds as if, if this

 4 were a document that CDI had created, they would have

 5 produced it in response to discovery.  But because it came

 6 from the work product of another agency with whom they

 7 apparently had a confidentiality agreement, they believe

 8 they should interpose an official information privilege

 9 claim.

10           If that were successful, it would permit agencies

11 to regularly avoid producing material in discovery on the

12 basis of, well, a sister agency did the work, therefore,

13 we're not going to give it to you even though had we done it

14 ourselves, it would have been produced in discovery.  I

15 think that's an outcome that just doesn't stand up to

16 scrutiny.

17           MR. STRUMWASSER:  May I just point out --

18           THE COURT:  Sure.

19           MR. STRUMWASSER:  -- the notion of a transparency

20 in government is a bit misplaced here.  Everybody believes

21 in transparency in government.  Everybody also believes

22 there are some documents in the possession of the government

23 that shouldn't be.  Nobody thinks here, I trust that grand

24 jury transcripts ought to be bubbly.  Nobody believes that

25 the formula of the atomic bomb ought to be bubbly.  There
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 1 are recognized exceptions of transparency of government.

 2 And one of those exceptions is law enforcement activity.

 3 And if a law enforcement activity -- and if a law

 4 enforcement agency may conduct a confidential investigation,

 5 and it obviously may, and if a second one may also, then the

 6 only issue here is do you create a need for transparency

 7 when they do it together that doesn't exist under the law

 8 when they do it separately.

 9           THE COURT:  Well, I've actually had the FBI refuse

10 to produce information in a hearing that I've had.  And the

11 consequences are that then they can't use it against the

12 Respondent.  I mean so the consequences, when it's simply if

13 they're not going to give it up, then they can't use it.  So

14 yes, there are things that, um, are not supposed to be made

15 public.  And I'm not interested in making them public.  But

16 I do think that there is a countervailing interest in the

17 Respondent having information that, um, in the hands of

18 their opponents.

19           MR. STRUMWASSER:  Well, but, your Honor there

20 really is no point in making it confidential except to the

21 target of the investigation.  If we're going to make it

22 public, let's make it public.  But I don't know of any

23 reason why, an investigation by the government into ABC

24 Corporation needs to be given to ABC but not to the rest of

25 the public.
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 1           THE COURT:  Because we're litigating here and

 2 they're the Respondent and there are consequences to them.

 3 I, you know, I can't deal with the whole world.  I can only

 4 deal with the hearing here.  And I don't believe that, um,

 5 that -- that -- so that Exhibit 12 -- you know, maybe I'm

 6 misreading some of this stuff.  I don't know.  But it looks

 7 to me like Exhibit 12 does, in fact, constitute a report

 8 that is completed that, um, is the kind of report that

 9 you're talking about.

10           MR. STRUMWASSER:  Yes.

11           THE COURT:  And I'm willing to keep that report

12 confidential.  The other material looks to me like things

13 that wouldn't ordinarily be given to a Respondent except for

14 the ones that I didn't talk about, including an unsigned

15 version of the contract that you gave an assigned version

16 of.

17           MR. STRUMWASSER:  Very well, your Honor.

18           THE COURT:  Okay.  So --

19           MR. MCDONALD:  Your Honor.  Excuse me.  I just

20 want to make sure I understand.  This is number 12.  Again

21 I'm not clear when you say it should be confidential do we

22 get a copy of it but it would be a confidential document

23 produced in discovery and, you know, I don't think we have

24 any issue about it not being made public.  But I think the

25 question is whether we get a right to receive it.  I haven't
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 1 heard Mr. Strumwasser and Mr. Gee identify DMHC statute or

 2 regulation that says here is a confidentiality law.  Here is

 3 something that renders this document nonpublic.

 4           THE COURT:  Well, I'm going to hold back 12

 5 temporarily.  I have to think about it some more.  I mean

 6 one of the problems they don't know who generated this

 7 document or at least that's who generated it.

 8           MR. MCDONALD:  That makes the claim of a privilege

 9 more speculative, it seems to me.

10           THE COURT:  I was going to ask them to see if they

11 could do more research on it.

12           MR. STRUMWASSER:  Certainly.

13           THE COURT:  Who generated that document.  But I'm

14 going to order that you be served with one, four, seven,

15 eight, nine, ten, and eleven.

16           MR. STRUMWASSER:  One, four, seven, eight, nine

17 ten.

18           THE COURT:  And eleven.  And if you could do so

19 more research and tell me who generated that document

20 because if you generated it, then --

21           MR. STRUMWASSER:  We agree if it's PacificCare

22 document.

23           THE COURT:  If they generated it, then it's kind

24 of silly not to keep it.

25           MR. STRUMWASSER:  Right.  Absolutely.
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 1           THE COURT:  All right.

 2           MR. STRUMWASSER:  I think the reason there is

 3 stuff going on, there were documents that were given to the

 4 agencies by PacificCare.

 5           THE COURT:  Sure.

 6           MR. STRUMWASSER:  With a confidentiality

 7 agreement.

 8           THE COURT:  Sure.

 9           MR. STRUMWASSER:  And so I think if it's a PHLIC

10 document, it is a PHLIC document or PacificCare document by

11 dent of their claim.

12           THE COURT:  All right.  All right.  Well, if you

13 could do more research on that one and find out.

14           MR. MCDONALD:  If he showed it to us, maybe we

15 could tell.

16           THE COURT:  You could tell, huh?

17           MR. VELKEI:  Your Honor, there is a way by the

18 way.  If you look in the meta data of the document, it

19 should specify pro bono when it was created and possibly by

20 whom and you should be able to --

21           MR. STRUMWASSER:  No, these are hard copies.

22           THE COURT:  They printed this stuff out.  It's not

23 clear.  Let's see if they can find out more about where it

24 was created and how it was created.  Other than that, you

25 get those things.  Too, these e-mail chains are not -- leave
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 1 them blank table.  That's my order.

 2           Okay.  Now, did you wish to make an opening

 3 statement?

 4           MR. STRUMWASSER:  No, your Honor.

 5           THE COURT:  Did you wish to make an opening

 6 statement? (10:25 a.m.)

 7           MR. KENT:  Yes, your Honor.  Thank you.

 8           Weapons of mass destruction.  You heard the story

 9 before.  The Government makes very public allegations about

10 what's supposedly is a carefully conceived sinister plan,

11 threatens imminent catastrophic harm if not stopped.  The

12 government claims its allegations, based on its credible

13 evidence.  And we are all put through a long and costly

14 process, only to find out at the end there never were any

15 weapons of mass destruction or sinister plan.

16           In short, this administrative process will show

17 there are no weapons of mass destruction at PacificCare.

18           Get that first slide.

19           Over 99 percent of the 128,800 -- let me -- let me

20 say that a little differently.  Over 99 percent of the

21 alleged violations at issue in this proceeding, 128,855,

22 they fall into three buckets.  And these are the violations

23 that the CDI says it detected or found through an electronic

24 analysis of our claim data, claim data for the period

25 June 23, 2006 to May 31, 2007.
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 1           We'll see by the end of this proceeding that none

 2 of these alleged violations are a valid basis for any type

 3 of penalty assessment or any type of punitive measure.

 4           Underlying the case, one big part of it, is the

 5 accusation of PacificCare by United Health Group, which I'll

 6 refer sometimes by the acronym of UHG.

 7           At the end of this proceeding we'll also see that

 8 since the accusation of PacificCare, there has not been any

 9 melt down and it's claims operate in its claims procedures

10 or in its other operations.

11           Now, before I jump into some of the specific

12 evidence that we will be seeing, let me talk a little bit

13 about the context that this case comes up in.  Not to

14 minimize the issues, but to give it a little perspective.

15           First, let me talk a bit about the book of

16 business for the type of insurance coverage that is at

17 issue.

18           THE COURT:  So that it went blank.  Is that

19 supposed to do that?  Okay.

20           MR. KENT:  Yes.

21           THE COURT:  All right.

22           MR. STRUMWASSER:  It was in the script.

23           MR. KENT:  This is -- we're now into the world of

24 low tech.

25           THE COURT:  All right.
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 1           MR. KENT:  Thank you, your Honor.

 2           THE COURT:  Go ahead.

 3           MR. KENT:  The subject matter of this case

 4 involves claims which fall under PacificCare's own preferred

 5 provider option or PPO coverage.  Now, that's an important

 6 but relatively small part of PacificCare's business.  To

 7 give it a little perspective, in mid 2006, take the date

 8 June 30, 2006 -- excuse me -- PacificCare. in its PPO book

 9 of business, had about 150,000 insured lives versus the

10 entire PacificCare, and sometimes we refer to it as PLHIC,

11 P-L-H-I-C, by that acronym, had about 850,000 total insured

12 lives.  We were insured under different types of insurance.

13           There is another comparison that I think is

14 important.  PacificCare PPO book of business versus

15 PacificCare of California, an affiliated company.

16 PacificCare of California, among other coverages, writes HMO

17 coverage.

18           If you look back at that same date range, middle

19 of 2007, there are more than one million California HMO

20 members of the PacificCare of California plans.  So

21 comparing the HMO versus the PPO, the HMO is much bigger in

22 California.  A third comparison.

23           I mentioned a moment ago about the acquisition of

24 PacificCare by United.  When United acquired PacificCare in

25 December 2005, at that point United brought with it to the
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 1 combination its own PPO book of business.  And that had over

 2 one million members in California.

 3           And I raise this issue because we'll hear from

 4 the, in terms of the evidence, how a number of the decisions

 5 that were made and the steps that were taken by the combined

 6 PacificCare United companies in 2006 and 2007 and things

 7 that will be at issue in this proceeding, have much to do

 8 with attempts to avoid disruption to the health care

 9 coverage of that more of that universe of more than one

10 thousand -- one million United Health PPO members here in

11 California.

12           You talk a little bit about numbers and

13 perspective.  I mentioned a moment ago that the electronic

14 analysis that CDI did was based on claims that fell on an 11

15 and-a-half month period, June 23, 2006 to May 31, 2007.  In

16 that period of time, PacificCare paid over a million claims.

17 Actually, over 1.1 million claims here in California on that

18 PPO book of business.  It is 1,100,000 -- I'm sorry --

19 1,125,707 claims were paid, PPO claims were paid in that

20 time period.

21           The total payments by PacificCare in that, on

22 those claims, the 1,1 million plus claims, almost $300

23 million.  To be exact $297,884,757 versus going back to

24 those buckets of violations, the 128,000 plus violations.

25 The amount at issue and its statutory interest is $138,000.
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 1 That's what is at issue in bucket three, the 5,432.

 2           Now, to get away from the metrics and the books of

 3 business, there is another factor that will come in in the

 4 evidence.  That PacificCare and United are committed long

 5 term to the State of California and health care.

 6           You will see there will be a document we talked

 7 about before and we'll talk about quite a bit during this

 8 proceeding, the undertakings to the California Department of

 9 Insurance.  What we characterize as contract between CDI and

10 the Respondent.  In, by that agreement, PacificCare and

11 United agreed, committed to invest over five years $200

12 million in California's health care infrastructure.  Another

13 $50 million charitable contribution to help pay for

14 affordable health care and other matters for underserved

15 communities in California.  To date, in that five-year

16 commitment, PacificCare and United have paid over $140

17 million in terms of investing in California's health care

18 infrastructure and making sure the contributions in this

19 state to benefit health care coverage.

20           Now, not to say that everything we're going to be,

21 that I'm going to talk about this morning for, in terms of

22 the evidence is all dollars and sense.  Even though the

23 dollars and cents go a long way to put this matter in

24 perspective, part of the -- part of the story is the

25 planning and the process of integrating PacificCare into
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 1 United.

 2           And during that process, we're not going to say

 3 that there were not some problems that were experienced

 4 during the integration process.  We're not saying that the

 5 20/20 hindsight we would have done everything exactly the

 6 same way if we had it to do over again.

 7           The evidence also is going to show this was a one

 8 time event, this integration process.  And the evidence will

 9 also going to be very clear that as appropriate, PacificCare

10 has taken responsibility for business problems that have

11 arisen during the integration process.  And they've been

12 transparent about those issues with their regulators.

13           And when we get into the evidence and start

14 putting on witnesses about the integration process, it will

15 become abundantly clear that a number of the business

16 problems that arose were caused by third parties.  Third

17 parties such as the Care Trust Network and I'll talk about

18 that a little more in a moment.

19           The common theme to the evidence about the

20 integration process with PacificCare is that there will be

21 witnesses testifying, there will be evidence about the hard

22 work, the extensive efforts and the significant investment

23 PacificCare has made in addressing those business problems

24 that have arisen.  These are in terms of multiple extensive

25 corrective action plans.
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 1           We'll put on evidence how many, many, not most of

 2 the problems, have been fixed.  And as to the ones that

 3 continue, the evidence will be that we actively are working

 4 to address those limited issues that remain.

 5           One way to put it is that all these efforts are

 6 from the perspective of PacificCare saying let's try to get

 7 it right the first time because it's just common sense that

 8 if we do something right the first time, it's a lot cheaper,

 9 a lot less effort than having to go back and rework claims

10 or rework processes.

11           Well, if what I say is correct, that over

12 99 percent of the violations at issue, and alleged

13 violations at issue in this case are not -- are illusory at

14 the end of the day.  And if what we're talking about in

15 terms of dollars at the end of the day is some number in the

16 low six figures, $138,000 or some number like that, then why

17 this enforcement action?  We think the evidence is going to

18 show that CDI virtually has been on a rush to judgment

19 through this process.

20           That at the very -- let me put it this way, that

21 CDI felt a need to keep up with its sister regulatory

22 agency, the Department of Managed Health Care, in terms of

23 completing the 2007 examination of PacificCare.

24           And I should mention for a moment, I talked about

25 a little bit ago about that million plus HMO members in
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 1 California that the PacificCare affiliate, PacificCare

 2 affiliate, PacificCare of California has.  Those insured

 3 lives are regulated, that insurance coverage is regulated by

 4 DMHC.  And you'll find out, as you go through this, that

 5 both DHMC and CDI conducted examinations of PacificCare and

 6 PacificCare of California in the year 2007.  And they

 7 coordinated between themselves.  And, in fact, in 2008 they

 8 filed, they jointly filed enforcement actions.  And we will

 9 come back time and time again in this proceeding to put on

10 evidence and to point out the distinction, the great

11 difference between, the interactions between PacificCare and

12 DMHC and the conclusions reached by DMHC regarding

13 PacificCare and PacificCare of California's conduct in this

14 matter.

15           In contrast to DMHC, the CDI examiners who are

16 involved in that 2007 examination, which is what ultimately

17 underlies the vast majority of this case, right at the

18 critical juncture in that examination, the CDI examiners had

19 very little communication with PacificCare, had very little

20 communication with PacificCare right at the moment at the

21 moment, at those very points when it was most important for

22 there to be a dialogue.  But instead of taking the time to

23 follow up and seek clarification or information, the CDI

24 examiners were counting up violations for purposes of their

25 market conduct, examination reports, and then the OSC that
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 1 was issued based on those reports.

 2           Another aspect to this case is that after issuing

 3 the market conduct examination reports and the OSC, CDI

 4 seemingly decided this case before one witness was sworn,

 5 before one piece of documentary evidence was introduced.

 6 The irony here is if you look at the market conduct reports

 7 themselves, right in the, I think it's on page two, they

 8 state "the alleged violations identified in this report have

 9 not undergone a formal administrative and judicial process".

10 Nevertheless, within days of issuing the OSC, CDI and the

11 commissioner issued a press release January 29, 2008 which

12 states, among other things, "so many -- so after years of

13 broken promises to Californians, it is crystal clear that

14 PacificCare simply cannot or will not fix the meltdown in

15 its claims paying process.  We're going to put an end to

16 that.  PacificCare can't carry out the ABCs of basic claims

17 payment.  Today's regulatory action will help spell it out".

18           "CDI's market conduct examinations review

19 PacificCare files process between July 1, 2006 and May 31,

20 2007 and have identified 130,000 violations of law by

21 PacificCare in its claim handling practice and handling of

22 provider data".  That was more than a year and-a-half,

23 almost two years before the first witness was sworn in this

24 proceeding.

25           In contrast, PacificCare has been collaborative.
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 1 It has been transparent throughout this process with CDI.

 2 PacificCare, and you'll see these in the course of the

 3 presentation of evidence in this case, has made multiple

 4 presentations, detailed presentations about its processes,

 5 the issues it has encountered, and the corrective action

 6 plans it has instituted.

 7           Now, let me jump back to those three buckets

 8 because this is 99, more than 99 percent of the case.

 9           The first bucket, the biggest one, 81,000 plus

10 alleged violations.  It's based on violation of insurance

11 code section 10133.66(c).  It is that statute over on the

12 right side of this page here.

13           This statute applies, it has a requirement about

14 acknowledging claims within 15 days.

15           This particular statute applies only to health

16 care providers as opposed to members or insureds.  And I

17 should just mention very quickly, sometimes when I use that

18 verbiage about members, a lot of our PPO coverage is group

19 coverage, the vast majority of it, so the actual insures in

20 a lot of those instances is an employer who arranges for

21 health coverage for his, her, its employees.  The insured

22 lives are then the employees of those employers who choose

23 to purchase the coverage.

24           So this statute, this is for the health care

25 providers as opposed to the members or insureds who might
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 1 submit a claim.

 2           Our other regulate or, Department of Managed

 3 Health Care, DMHC, and I should say before I jump, the

 4 insurance code statute on the right was effective in 2006.

 5 The, on the left is virtually the same law that DMHC has.

 6 It's 28 CCR section 1300.71(c).

 7           The DMHC acknowledgment law dates back to the year

 8 2004.  And in fact, and we'll get into this at some point,

 9 in this proceeding, the legislature proceeding for the

10 insurance code version of this acknowledgment requirement,

11 or the legislative history says that the insurance code

12 statute is based on the pre-existing DMHC protections for

13 health care providers.

14           And you can see in both the regulations, the DMHC

15 regulation and the insurance code statute, that there are a

16 number of ways for a health insurer to satisfy this

17 knowledge meant requirement.  Among other things, a claim

18 could be acknowledged through an electronic means or by

19 telephone.  And you'll find, as we go through the evidence,

20 that since 2004 PacificCare has been satisfying this

21 acknowledgment requirement by making available a dedicated

22 toll free consumer service telephone line, what we call the

23 "1(866) line".  That line was established many years ago.

24 It was redesigned in 2003.  All the information required by

25 these acknowledgment laws is available on that line.  The
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 1 availability of that line is widely disseminates to health

 2 care providers.  The line is extensively used.

 3           Now, in addition to the 1866 number, PacificCare

 4 also makes available a computer portal on its web site.  And

 5 that computer portal, among other things, permits providers

 6 to check on the status of claims.

 7           Now, as I said a moment ago.  DHMC and CDI

 8 conducted joint examination of PacificCare in the year 2007.

 9 And then in 2008 initiated enforcement proceedings.  They

10 shared draft exam findings.  Yet DMHC did not cite, has not

11 cited PacificCare for even a single violation of the DMHC

12 acknowledgment law.

13           There will be some other evidence in terms of

14 these acknowledgments and the Court actually has heard that

15 at prior hearings about admissions allegedly made by -- on

16 behalf of PacificCare.  And there's a, I think the Court has

17 seen it, it is a December 7, 2007 letter signed by a Sue

18 Berkel.

19           And actually the figure of the alleged violations

20 in this first bucket, the 81,000 plus, that actually comes

21 out of that letter.  The source is not CDI's electronic

22 analysis of our claims data.  And at the end of the day, I

23 don't think there will be any evidence of any violations of

24 this claim acknowledgment letter.  At least it won't come

25 out of the electronic claims review that CDI did.
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 1           Well, putting that aside, when -- when we start

 2 putting on witnesses it will become abundantly clear when in

 3 writing that letter Sue Berkel and PacificCare were trying

 4 to be cooperative and collaborative with CDI in response to

 5 its concerns.  And you'll also see in that letter there is a

 6 factual disconnect between the question for the issue that

 7 was being raised by CDI and the response that was being made

 8 on behalf of PacificCare.  And I mentioned a moment ago

 9 about the distinction between, um, providers versus members

10 in the context of acknowledgments.  We'll see in terms of

11 this "admission letter" that with 20/20 hindsight, CDI was

12 raising the issue in context of these acknowledgment laws

13 about acknowledging claims to providers, and the response

14 that PacificCare made in hindsight was referring to how it

15 acknowledges claims to members.

16           So at the end of the day, it's not an admission of

17 anything at all.  And CDI knows this because shortly after

18 that December 7, 2007 letter, PacificCare representatives

19 explained at length in detail how the company goes about

20 acknowledging claims.  So at the end of the day, what is at

21 issue here with these 81,000 plus alleged violations is CDI

22 has what appears to be an underground interpretation of its

23 acknowledgment law, which differs from the way in which DMHC

24 interprets its own acknowledgment law and the way

25 PacificCare for years has understood the proper
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 1 interpretation of this acknowledgment law to be.

 2           And putting aside the fact of this difference in

 3 interpretation, I don't believe that we've seen any

 4 evidence, and I don't know that we will see any evidence,

 5 that PacificCare was ever on notice of CDI's underground

 6 interpretation of this claims acknowledgment law.

 7           Now, even though it's not required by California

 8 law, given what we believe the proper interpretation of

 9 these claim acknowledgment laws to be, after the concerns

10 were raised by CDI about acknowledgments, PacificCare

11 redesigned its acknowledgment processes.  By March 2008 it

12 had implemented a manual process so hard copy stamped

13 envelope acknowledgments go to providers, they go to members

14 for every, each and every PPO claim that's submitted.

15           A little earlier PacificCare had implemented a

16 process, a computer-generated process to, um, and I should

17 say on the manual process that goes to group claims or

18 claims that are submitted under group policies a little

19 earlier, a process was put in place to take care of the same

20 issues with respect to claims submitted under individual PPO

21 policies.  So let me move on to the 42,137 violations.

22           Alleged violations.  As I mentioned before, what

23 we're dealing with is a universe of over 1.1 million claims

24 that were paid during that 11 and-a-half month review

25 period.  The 42,137, putting aside whether that is an
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 1 accurate number or not, the 42,137 is out of that 1.1

 2 million claims that we paid, the nearly $300 million in

 3 claims.

 4           And out of this, so if you look at, on a

 5 percentage basis, how many claims we paid in 30 days or less

 6 in that review period, it's almost 97 percent.  Put

 7 differently, the 42,000 represents right around three

 8 percent.  In fact, during that review period we paid about

 9 90 percent of the claims in 15 days or less.  And I raise

10 this because that performance, that level of performance far

11 exceeds the claims handling benchmark, the middle, the

12 benchmark that's set forth in those undertakings, that

13 contractual agreement between PacificCare and CDI.  And as

14 to these undertakings, it was any question about whether

15 they are -- constitute a contract.

16           The next slide.

17           This is right out of the OSC itself.  This is on

18 page two, lines 24 to 26.

19           "On December 19, 2005, the insurance commissioner

20 entered into an agreement in connection with the acquisition

21 set forth above, commonly referred to as undertakings to the

22 California Department of Insurance executed by Sue Berkel,

23 president of PacificCare life".

24           These undertakings were negotiated by the parties,

25 by CDI, PacificCare and UHG, over a matter of months through
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 1 teams of business people and lawyers.

 2           Next slide.

 3           Looking back at the year 2005, the process

 4 began -- let me fill in a couple other dates to put this in

 5 a little better context.  The PacificCare, the negotiations

 6 that led to the acquisition, they started between

 7 PacificCare and UHG at the beginning of 2005 right in

 8 January or so.  The acquisition was publicly announced, the

 9 perspective acquisition in July of 2005.  So on the heels of

10 the public announcement, one of the things that happens is

11 we start the negotiation process on these undertakings.  And

12 the first piece of that is -- one of the earliest pieces of

13 that -- is September 2005 where CDI sends us an e-mail and

14 says let's start an undertaking or words to that effect.

15           And we'll see that by September 14, 2005 that

16 initial draft is actually circulated of these undertakings.

17           Another important point in the life of the

18 negotiations of these undertakings is we will be spending

19 some time on this, on November 1, 2005 CDI posted a public

20 investigatory hearing on the proposed merger.  And

21 Commissioner Garamendi was present.  In fact, Commissioner

22 Garamendi, I would characterize, as acting pretty much as a

23 master of ceremonies for the hearing, um, coordinating the

24 discussions and the questions and so forth.  And we have --

25 fortunately the, um, transcript.  There was a court reporter
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 1 at this hearing so we have a transcript from it.  And

 2 Commissioner Garamendi made several comments about these

 3 proposed undertakings.

 4           Let me start, again, in the second paragraph

 5 "Several months ago in this very auditorium we had the

 6 Anthem WellPoint hearing on their merger.

 7           "The result of that hearing and subsequent process

 8 was a set of undertakings, contractual relationships between

 9 the State of California and the company.

10           "That series of undertakings is what I call a

11 template that I intend to apply to any health care merger

12 that comes before me during my tenure in this office".

13           There is another quote from that November 1, 2005

14 hearing.  "There is one set of issues that is new and

15 applies now to you, and I will come to that in a few moments

16 that one dealing with claims and claims management.  There

17 is a break and then "it will be a writing.  And it will be a

18 contract.  Okay".

19           The first paragraph that I read about the new set

20 of issues, that's what became also under taking number 19 in

21 our, in the claims benchmark that I was referring to a

22 moment ago.

23           There is also, there is another aspect to the

24 undertakings undertaken 19 in particular, that, not on the

25 timely claim payment issue, but on the issue of justified
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 1 complaints, consumer complaints and provider complaints,

 2 that undertaking 19 sets forth, quantifies what the penalty

 3 will be on a per justified complaint if we exceed an agreed

 4 upon level.  And I expect that there will be evidence put on

 5 in the course of this proceeding about complaints, consumer

 6 and provider complaints, CDI will contend, are justified.

 7           If you look to undertaking 19 to the extent they

 8 are successful to find out what the penalty would be.

 9           After that hearing on November 1, then the

10 negotiations continue, a number of drafts are exchanged

11 between the parties.  And then on December 19, 2005, the

12 undertakings are finalized.  And on that same day, if we

13 could have the next slide please, CDI actually approves the

14 acquisition of PacificCare and there is an actual formal

15 letter.  And on the second page of that letter it says here

16 "This approval is hereby granted" and I'll jump forward "is

17 based on the information, commitments, and documentation

18 filed in the above captioned matter, including specifically

19 the undertakings".

20           Go to the next slide, please.

21           Now, these undertakings requires -- this contract

22 required PacificCare and UHG to do a number of things that

23 otherwise would not be required under California law.

24           I mentioned earlier the $200 million investment in

25 California health care infrastructure.  Also the $50 million
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 1 charitable contribution to benefit health care consumers.

 2 And as I indicated earlier, over 140 million of this has

 3 already been paid.

 4           Now, there's another undertaking, number eight,

 5 that puts conditions on the termination or withdrawal of any

 6 insurance product by PacificCare.  Um, we, PacificCare,

 7 under the undertakings, has additional requirements to file,

 8 several, I could say, a number of quarterly and annual

 9 reports with CDI, that are for the purpose of tracking

10 PacificCare's performance under various undertakings.  Then,

11 again, undertaking 19, which I mentioned before, the claims

12 metric benchmark, requires that we pay 92 percent of claims

13 within 30 calendar days.

14           Next slide.

15           This is the screen shot of undertaking 19 itself

16 where that claim metric is in the lower right hand corner.

17 We pulled out the metric about processing claims within 30

18 calendar days.

19           No one, including the parties to this acquisition,

20 were the regulators, expected that a company that handles

21 and pays more than a million claims in less than a year is

22 going to get every single claim right.  That's why we have

23 industry-wide insurance benchmarks.  Benchmarks that are

24 published by the National Association of Insurance

25 Commissioners, that have, that contain claims handling,
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 1 acceptable claims handling benchmarks.  In the -- in the

 2 case of those NAIC benchmarks, it would be 93 percent or a

 3 seven percent error rate.  Here, but we don't have to rely

 4 in this case on those industry-wide standards.  Here we have

 5 a standard that was expressly and specifically agreed to by

 6 the very parties to this action.

 7           And, indeed, this, um, requirement about

 8 processing claims within 30 calendar days, that is more

 9 stringent than what the law requires because the law is 30

10 days within working -- within 30 working days.

11           Now, let me go to that third bucket.  Alleged

12 violation 5,432.  And I should say before jumping ahead as

13 to the middle bucket that got tipped over there, as I said

14 before, if you take that 1.1 million plus claims that the

15 CDI analyzed, we paid about 97 percent of those within 30

16 working days.  We far exceeded the 92 percent on a calendar

17 day basis.

18           The 5,400, the bucket three the 5400 claims, these

19 are alleged violations of Insurance Code Section 10123(b).

20           If we may have the next slide.

21           This is a screen shot of Insurance Code Section

22 10123.13.  The interest requirement is the (b) part.  When

23 we were talking about bucket number two a moment ago, the

24 42,000 alleged violations, that's the (a) part.  These two,

25 these are two subsections we're dealing with here of the
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 1 very same statute.  If a claim does not satisfy the (a) part

 2 then the penalty the legislature has provided is set forth

 3 in the (b) part, payment of ten percent statutory interest.

 4 So all of these claims in the third bucket, the 5,432, I

 5 believe, is just a subset of that second bucket.  And as I

 6 went through a moment ago, the payment, the performance

 7 level of PacificCare in paying that universe of claims, the

 8 1.1 million, far exceeded the benchmark in the undertakings.

 9 So, too, it is, with this third bucket.  It's just a subset.

10           Let me push on to some kind, a little bit of what

11 I think the evidence will be about PacificCare's acquisition

12 and integration.

13           PacificCare, I should say UHG, coming into this

14 acquisition, was very familiar with PPO-type books of

15 business.  Open access, where it doesn't require pre

16 authorization or significant pre authorization requirements

17 before you go see a doctor or go see a specialist.

18           Now, I mentioned about the -- could we have the

19 next slide -- the United Health Insurance Company, an

20 affiliate of UHG, having over a million PPO members in

21 California when it came to this acquisition.  Now, these

22 more than a million folks.  And, by the way, it's -- it's a

23 big piece of business because it's $2.6 billion that you,

24 that United Health paid in claims in California for these

25 people.  These are generally the California employees of
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 1 national employers like Target, Cisco, Horizon, AT&T.  Prior

 2 to the merger these folks got their health care in

 3 California, not through a provider network that United

 4 controlled, but through a network that United rented.  It's

 5 the Care Trust Network, rented from Care Trust Net or CTN,

 6 which is an affiliate of Blue Shield of California.

 7           And one of the things that we'll go over in this

 8 proceeding is that right around 2003 United became very

 9 concerned about the long term viability of that arrangement

10 whereby United rented that CTN network.  There was a lot of

11 friction between Blue Shield of California, United, and, in

12 particular, the national Blue Shield associations.  So one

13 of the things that United wanted out of this acquisition, a

14 big part, if not one of the primary parts, was to get its

15 own provider network in California.  And PacificCare brought

16 that because PacificCare had a large, relatively large PPO

17 provider network in California.

18           Can I have the next slide?

19           We talked a little bit about the time line of this

20 acquisition before.  It's not on the slide, but the

21 discussion began with parties between PacificCare and United

22 at the beginning of 2005.  The deal is announced in July, on

23 July 6, 2005.  It's finalized on December 20, 2005.

24           Now, during the process, after the deal is

25 announced in July, the United States Department of Justice
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 1 got involved.  In reviewing the potential competitive

 2 effects on this proposed merger and acquisition, and at the

 3 end of that process the DOJ required PacificCare and United

 4 to enter into a consent degree and there are two key

 5 conditions or elements in that consent decree:  One is that

 6 United, within 12 months of the consent degree becoming

 7 final, has to end or terminate its relationship with CTN.

 8 And the ironic thing is that originally DOJ wanted just a

 9 six-month window, give us six months to transition off that

10 network, off the CTN network, and transition to the

11 PacificCare network.  And -- and United pushed back, said

12 that six months was not enough time given the size of the

13 book of business and the size of these networks, six months

14 would not be enough.  Twelve months is what it needed.

15           The other issue is that going forward PacificCare

16 and United would not be able to access any of the provider

17 fee information that CTN used, which becomes a complicating

18 factor in trying to build up the PacificCare provider

19 network.

20           Now, fast forward two days after the deal is

21 finalized, on December 22, 2005, to the surprise of

22 PacificCare and United, CTN sends six month notice of

23 termination of the access agreement.  Unexpected, the

24 conversations that we have been having with CTN leading up

25 to finalization of the transaction, well, I should say that
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 1 there are -- there were, um, business relationships between

 2 CTN and Blue Shield and, on one side, and United on the

 3 other, beyond this access agreement.  And in fact the -- the

 4 conversations leading up to finalizing of the acquisition

 5 between Blue Shield and United were to the effect that there

 6 would be attempts to build on those other relationships and

 7 that there would be an orderly transition off the CTN

 8 network and on to PacificCare.  So in our witness will

 9 testify, they were surprised, they were shocked to get those

10 termination notice.

11           So now we are in the position of what we had been

12 telling DOJ we couldn't do, transition between two networks

13 in six months, that we needed 12 months, now we are facing

14 that very challenge.

15           And this was a serious problem because you have

16 over a million United PPO members in California.  Workers,

17 employees and their dependents, that six months from this

18 termination notice on June 23, 2006, there's a specter that

19 their long term relationships with their doctors, with their

20 hospitals of choice, other health care providers, that is

21 all going to be disrupted.  Another way to look at it is if

22 you had one of those more than a million United PPO members

23 who are getting continuing care right near that cutover date

24 in June 2006, were in the hospital, getting some kind of

25 continuing care, there is a specter that that health care
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 1 could be, that continuing health care could be disrupted.

 2 Or the individual receiving that care would only be able to

 3 get that care on a out-of-network very expensive basis.  So

 4 this becomes a big, if not one of the biggest concerns for

 5 PacificCare and United.

 6           So, again, the challenge is to complete a network

 7 transition process that should take 12 months or more, we

 8 had to do it in six months.  Now, how do we do that?  Well,

 9 one of the first problems is that even though the

10 PacificCare network is big, relatively big, it is not a

11 perfect match for the CTN network.  There are doctors who

12 are on one and not on the other.  There are hospitals on one

13 and not the other.  So the challenge is that we, in six

14 months, need to add about 8,000 doctors and about 25

15 hospitals to the PacificCare network.  We have to put

16 together a contract and staff.  PacificCare did not have a

17 big enough staff to handle this kind of challenge.  United

18 brought people in to contract, network contracting people

19 literally from all over the country to staff up.  We have to

20 go out, we have to write new contracts for these providers.

21 We have to, with DMHC we have to go and get them approved

22 before we can start using them.  And we have to put people

23 out to interface with doctors and hospitals, negotiate

24 terms, get contracts signed, and then come back and get

25 those contracts loaded onto two computers.



39

 1           It gets, there were interfaces to try to load them

 2 just once but we have, this is the challenge that we face.

 3           Now, and we've been very transparent about the

 4 fact that not everything in that six-month process, and

 5 actually it went out a little longer, not everything in that

 6 process went perfectly.  And, for example, we had to load

 7 some provider contracts retroactively after the June 23,

 8 2006 cutoff date because if we didn't do that, we would just

 9 what I was speaking of before, we would be potentially

10 disrupting the health care of these PPO members.

11           Let me -- let me also speak to the issue of

12 computer, um -- go to the next slide -- computer systems.

13           On the right side PacificCare's legacy computer

14 claims platform, it's called RMS.  The United system, the

15 acronym is UNET, U-n-e-t.  So, in addition to the huge

16 challenge of trying to build up the PacificCare network and

17 add thousands of doctors in 25 hospitals, PacificCare and

18 United also have to find a way to link their computer

19 systems so that the United health PPO members can get access

20 to the PacificCare provider network.

21           These two computer systems are very different.

22 They're from different generations.  They're built with

23 different architecture.  They are not related.  Now, the

24 challenge of what is a fairly complex process, if just one

25 system is running to adjust a health care claim, now, it's
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 1 going to be even more challenging because the software fits

 2 the bridges to make this work.  You can't just go to the

 3 store and buy something off the shelf.  It all has to be

 4 written.  It all has to be created.

 5           This is a challenge that's just not off the shelf.

 6 There is no off the shelf solution.  So part of the story,

 7 part of the witnesses, the evidence that we will put on is

 8 the complexities of trying to make these bridges.  And we've

 9 been very transparent that in making these computer fixes

10 and bringing these systems together, there were some

11 computer glitches.  And that when I was talking earlier

12 about all the corrective action plans, there will be

13 evidence about the plans, the rework projects for going back

14 and cleaning up the demographic data for the doctors.  Their

15 tax ID numbers, their addresses, names, projects about going

16 back and reworking claims.  As I mentioned a moment ago

17 about retro, retroactively loaded contracts.  If we had

18 retroactively loaded contracts and claims had been paid

19 after June 23, 2006, but before the contract was loaded, it

20 could have been paid at an out-of-network rate.  So there

21 were projects to go back, identify those claims, and if

22 additional money was owed, to pay that.

23           And we'll go through a number of other remediation

24 plans of corrective action plans around these provider

25 network issues.
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 1           Now, let me talk generally just for a couple

 2 moments about corrective action plans generally.

 3           To underline the seriousness in which PacificCare

 4 faced the issues that came up.  And as I said before, when

 5 we look at the numbers, the hard numbers, we'll put in

 6 context how big a problem these issues were.  We're still

 7 adjusting, we're paying 97 percent of more than those

 8 million claims in 30 days or less.  But as to the problems

 9 that did arise, the company took them very seriously.  They

10 took one of the most senior PacificCare executives, Sue

11 Berkel, who was CFO, among other titles.  They gave her a

12 full time job in 2007, took away her other job duties and

13 said "Sue, your job full time is to coordinate these, these

14 corrective action plans".  Sue put together what sometime is

15 called a remediation team.  She staffed it up with other

16 senior PacificCare people.  You'll hear about how, since

17 2007, they meet weekly.  They have written agendas.  They

18 have written work plans.  And even more important, they have

19 score cards so that people in a disciplined way can follow

20 the progress of these various remediation plans.

21           They also look at any number of metrics on a

22 constant basis for the purpose of seeing if they see some

23 analogous numbers, analogous metrics, which tell them that

24 even though they think corrective action plan has been

25 instituted and is working, that the type of results they are
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 1 getting are inconsistent with, or show that the plan needs

 2 to be adjusted.

 3           The company spent over four million dollars on

 4 additional staffing and other measures to implement these

 5 corrective action plans.  And we'll go through the metrics

 6 in the course of this hearing and we'll put on the numbers

 7 and we'll see that the trends are improvement in -- in any

 8 number of areas as a result of these corrective action

 9 plans.

10           And we'll also put on evidence that we have shared

11 these results with CDI in detailed presentations.

12           Next slide.

13           And, in fact, some of these presentations predate

14 the market conduct exam.  It didn't start until the middle

15 of 2007.

16           Now, let me finish by coming full circle.  I've

17 spoken quite a bit the last hour about those three buckets

18 were 99 percent of the alleged violations are.  I want to

19 look at the opposite side of the coin because after we strip

20 out that 99 percent of the alleged violations, what are we

21 really here to look at, to put on evidence, and to

22 determine?

23           Go to the next slide.

24           What we're looking at, if you look at both of the

25 market conduct exams together, the CDI produced as a result
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 1 of the 2007 examination, there is about 394 alleged

 2 violations.

 3           May I have the next slide?

 4           Compared against just the interest payment

 5 violations, 5,432, or if we throw in the -- the next bucket,

 6 the 42,137 of alleged untimely payments, the three percent.

 7           The next slide.

 8           Then we throw in the 81,000 plus of violations,

 9 alleged violations concerning the acknowledgment laws, on

10 one side you've got over 128,000 alleged violations but at

11 the end of the day really what we're here about is on the

12 left side of the screen, the 394.  And in fact there is a

13 number 90 in parentheses.  The 90 is the number of alleged

14 violations that is tied to Insurance Code Section 790.03.

15 Those, it appears to be, based on CDI's own allegations, to

16 be the total universe of claims for which it has authority

17 to assess upon.  So on one side we've got 90 and on the

18 other side of this equation we've got over 128,000.  But

19 what we're here, what I believe the evidence is going to

20 show is the only thing we're here for is what's on the left

21 side of the screen.

22           Thank you.  (11:30 a.m.)

23           THE COURT:  Okay.  Shall we take a break?

24           MR. STRUMWASSER:  Yup.

25           THE COURT:  Fifteen minutes.



44

 1           MR. STRUMWASSER:  We're close to noon.  What would

 2 your Honor want to do?

 3           THE COURT:  Okay.  Did you want to -- do you want

 4 to take the lunch break now?

 5           MR. STRUMWASSER:  Either that or can do the longer

 6 end.  We can take a 15-minute break.  We can do that or go a

 7 little longer.  I just wanted to, I assume we don't want to

 8 come back for a 15-minute show.

 9           THE COURT:  Let's take a 15-minute break and come

10 back and put your first witness on and see how long we go.

11 Maybe a half hour or something like that and then take a

12 lunch break.

13           MR. STRUMWASSER:  Sure thing.

14             (Recess from 11:31 to 11;50 a.m.)

15           THE COURT:  So let's just go for about half an

16 hour for the first witness and then take an hour break.

17           All right.  Um, we'll go back on the record.  We

18 did have a talk off the record about the pleadings.  I

19 marked them as Exhibit One.  They're designated as pleadings

20 and I'll enter them into evidence for jurisdictional

21 purposes only and I'll take official notice that was signed

22 by Andrea Rosen on behalf of Steve Poisner, the insurance

23 commissioner.

24           Also, I did receive a stack of a few things that

25 you wanted me to take official notice of.  And I forgot to
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 1 bring them in so should we take that up after lunch?

 2           MR. STRUMWASSER:  Sure.

 3           THE COURT:  Is that all right?

 4           MR. KENT:  That's fine.

 5           THE COURT:  Are you ready to call your first

 6 witness?

 7           MR. STRUMWASSER:  Just for the record, I think it

 8 is a good idea just for proliferation of copies that Exhibit

 9 One is the version of the OSC that bears a Bates number CDI

10 000434735.  And --

11           THE COURT:  Correct.

12           MR. STRUMWASSER:  And with that, your Honor, the

13 Department called Nicoleta Smith.

14                       NICOLETA SMITH,

15 having been called as a witness, was sworn and testified as

16 follows:

17           THE COURT:  All right.  Just come right over here.

18           Raise your right hand.

19           Do you solemnly swear or affirm the testimony

20 you're about to give is the truth, the whole truth and

21 nothing but the truth?

22           THE WITNESS:  Yes, I do.

23           THE COURT:  Please be seated.

24           Please state your first and last name and spell

25 them both for the record.
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 1           THE WITNESS:  My first name is Nicoleta,

 2 N-i-c-o-l-e-t-a.  Last name is Smith, S-m-i-t-h.

 3           THE COURT:  All right.  Go ahead.

 4           MR. STRUMWASSER:  Thank you, your Honor.

 5                      DIRECT EXAMINATION

 6      Q.   Ms. Smith, by whom are you employed.

 7      A.   I'm employed by the California Department of

 8 Insurance.

 9      Q.   And what is your present title?

10      A.   I am a supervising compliance officer.

11      Q.   Would you summarize for the judge your educational

12 background?

13      A.   Yes.  I have a Bachelor of Arts degree from USC.

14 I received that in 1991.  And, um, I have several insurance

15 designations.  One is a CPCU.  The insurance world is

16 divided into property casually and life and health.  This is

17 the highest designation in property casualty.  It is called

18 the joint property casualty and insurance designation.

19           I have a designation called an CIE.  It's also

20 known as the certified insurance examiner.  That designation

21 is given out by the IRIS.  And that's an organization that,

22 um, contains regulators throughout the country and that is

23 their highest designation.

24           Um, I have another designation and that is an

25 ALMI.  That designation is from the life and health arena.
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 1 And it's an associated life management entity.  And I have

 2 another designation from the life and health, um, side and

 3 that is an ACS.  It is an associate in customer service.

 4      Q.   Ms. Smith, after you graduated from college, would

 5 you just give the judge a brief summary of your work

 6 experience?

 7      A.   Yes.  Um, my full time employment after college

 8 constitutes of an underwriter in the property casualty world

 9 for Financial Indemnity.  I worked there for two years.

10 Following that, I moved into the claims arena.  I worked for

11 State Farm Automobile Mutual Automobile Insurance Company in

12 the claims in various positions for six years.

13           Um, and then I actually got employed by the State

14 of California and I started as an associate in insurance and

15 compliance officer.  I worked there for two years in that

16 position and upon that, I promoted to the current position

17 of a supervising compliance officer.

18           THE COURT REPORTER:  You drop the ends of your

19 sentences.

20           THE WITNESS:  I'm sorry.

21           MR. STRUMWASSER:  I was going to say something.

22 But I know I have no standing.

23      Q.   Um, Ms. Smith, you referred to financial

24 Indemnity.  Is that is an insurance company, is it?

25      A.   Yes, it is.
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 1      Q.   And at the Department of Insurance, what are your

 2 responsibilities as a supervising compliance officer?

 3      A.   Um, as a supervising compliance officer at the

 4 Department of Insurance, I have eight staff that reports to

 5 me.  They are compliance officers and senior compliance

 6 officers.

 7           Um, I work in the Claims Services Bureau for the

 8 Department.  And, um, I assign work to them, complaints that

 9 come in directly from the public, and, um, I oversee that

10 the officers, um, review the complaints, work the

11 complaints, and, um, we, um, have a dual function.  One is

12 to mediate the complaint for the consumer and the second one

13 is to regulate the insurance industry.  Um, and, of course,

14 I take care of all of the administrative functions of

15 working with them.

16      Q.   Now you are in the Consumer Services Bureau of a

17 branch?

18      A.   I am in the consumer services bureau of the --

19 well, the claims services bureau of the consumer services

20 division.

21      Q.   Thank you.

22           And the claims services bureau, does it have

23 responsibility for market conduct examinations?

24      A.   No.

25      Q.   Who does that with the unit?
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 1      A.   Um, the market conduct branch, um, I'm part of a

 2 consumer services division, not the market conduct branch.

 3      Q.   I just wanted to clarify that.  We essentially

 4 have two sets of allegations and I wanted to make it clear

 5 which part you are involved in.

 6                Ms. Smith, are dealing with consumer

 7 complaints a part of your job?

 8      A.   Yes.

 9      Q.   How does one file a complaint with the Department

10 of Insurance?

11      A.   There are several means of filing complaints with

12 the Department of Insurance.  Um, one is just a regular

13 letter from the consumers in the State of California.  The

14 insurance consumers.  Another one is to get a form off of

15 the Internet that the Department posts.  Another way is to

16 call the Department (800) line and request a form be sent to

17 the consumer at home.  Um, and, um, there is the Internet

18 form e-mail format where people can just send, it's similar

19 to a rent complaint that they send reform letters, but it

20 comes.

21      Q.   And when a complaint comes in, can you just

22 briefly just describe what happens to it?

23      A.   Yes.  Um, once the complaints are received, they

24 are all routed to our support staff who then, um, index the

25 name of that particular individual who wrote to us to make
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 1 sure that there is no prior file set up.  Um, once that is

 2 established, a new file number is set up.  Um, we call it a

 3 RID, a record ID number.  And, um, that number is printed.

 4 There is a label printed, put on a jacket, and the written

 5 complaint is then put inside that file folder.

 6      Q.   And who does the -- does the file then go to?

 7      A.   Um, once a data files are routed to one of the

 8 consumers, the claims services bureau supervisors for

 9 assignment.

10      Q.   You or a person at your level?

11      A.   Yes.

12      Q.   And what do you do with it?

13      A.   Um, I review it, um, to see what type of complaint

14 it is because we take a look at all complaints -- well, 21

15 lines of insurance out of 22.  We do not look at Workers'

16 Compensation.  So, um, I review the complaints and then

17 decide which one of the staff members is going to get what.

18      Q.   And then if you have a complaint within your

19 jurisdiction, what do you next do with it?

20      A.   Um, I assign it to a compliance officer.

21      Q.   And what does he or she do with it in the ordinary

22 course?

23      A.   In the ordinary course of business, the compliance

24 officer is responsible for reviewing the written complaint.

25 Um, coding the Oracle system, which is the database that the
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 1 Department uses with various items making sure that the

 2 support staff enter the name and address of the consumer

 3 correctly.  Um, other data is entered in to the --

 4           THE COURT:  (Lights go out in the room.)  You're

 5 sitting too still.

 6           MR. STRUMWASSER:  What did she say?

 7           THE COURT:  You're sitting too still.

 8           That used to happen in my office all the time.

 9           The problem is I'll wave my hands once and it will

10 work.  The second time it happens somebody has to go push

11 the button.

12           MS. ROSEN:  Enervating.

13           THE COURT:  Go ahead. I'm sorry.

14           THE WITNESS:  Um, so the officer again verifies

15 the data was input by the support staff and then enters more

16 data into the Oracle database.  That data, um, is partly

17 coding based on NANC standard codes, the National Insurance

18 of the National Association of Insurance Commissioners

19 established, um, set of codes so that insurance can be, um,

20 reviewed from all 50 states at the same level and understood

21 in the same fashion.

22           Um, we code their licensees that the complaint is,

23 has come in against.  Um, we code the type of funding that

24 we're going to be using to handle this complaint.  We code,

25 um, what type of complaint, was it a denial, a delay or what
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 1 have you, more on a detail level of what type of complaint

 2 the consumer brought to us.  And, um, after all the coding

 3 is done, the, um, officer will prepare two letters at the

 4 very onset.  And the very first one will be to the consumer

 5 acknowledging the fact that we are opening an investigation.

 6 And, um, they should expect a response from the insurance

 7 company within the next 21 days less mailing.  And the

 8 second letter would be to the insurance company, um, asking

 9 them to review this complaint, um, provide the consumer with

10 an answer, provide us with a copy of that answer.  And, um,

11 depending on the type of complaint it is, we will ask the

12 insurance company to send us either documents supporting the

13 position or the claim files supporting their position.

14           With that letter to the insurance company,

15 depending on, um, if the consumer had given us permission to

16 share the, um, consumer's complaint that they sent to us, we

17 will provide that information to the insurance company if we

18 have permission.  Otherwise, with our letter, we will

19 summarize the consumer's complaint so that the insurance

20 company can respond.

21 BY MR. STRUMWASSER:

22      Q.   Ms. Smith, I'd like you to direct your attention,

23 if I may, to the period October and November of 2006.  Do

24 you recall anything bringing your attention to PacificCare

25 Life Health and Insurance Company in that November, October
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 1 November 2006 time frame?

 2      A.   Yes, I do recall.

 3      Q.   What happened?

 4      A.   Um, during that time frame, um, in reviewing the

 5 claims complaints that the Department received, um, I

 6 noticed, um, because we do take care of 21 lines of

 7 insurance, there was an influx of health complaints. and

 8 specifically from PacificCare Life and Health Insurance

 9 Company, there were a large influx of claims where I was,

10 um -- actually, I had to figure out who I'm going to give

11 that work to.  It was large, a fairly large amount as

12 opposed to prior months where it was not, it was negligible.

13      Q.   When you say you got a large number of complaints

14 from PacificCare, you mean by that insureds of PacificCare?

15      A.   Yes.  From, um, consumers being insured by

16 PacificCare Life and Health.

17      Q.   So when you saw this large number of complaints

18 coming in, what did you do about them?

19      A.   Um, at first I, um, discussed this matter with my

20 immediate boss who was at the time Dave Stolls and he was

21 the bureau chief of the Claims Services Bureau.

22      Q.   So you should now spell Dave Stoll's last name.

23      A.   S-t-o-l-l-s.  And, um, after discussing the matter

24 with him, um, I asked permission to contact the company and

25 see if there was something I can do directly between our
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 1 bureau and the insurance company to try to resolve or see

 2 where this was stemming from.

 3      Q.   And did you, in fact, attempt to contact

 4 PacificCare during this October November '06 period?

 5      A.   Yes, I did.

 6      Q.   What happened?

 7      A.   Um, I have tried several numbers.  The reason

 8 being is every time I would contact a number, that number

 9 would ring and it would not have a voice mail, and it would

10 not have any, um, operator, not roll over to anybody.  It

11 did not have any option to leave a message or contact a live

12 person.

13      Q.   Now, when a compliance officer at the Department

14 of Insurance wants to contact an insurance company, does he,

15 he or she normally look that up in the yellow pages.  How

16 did, where do you get the phone numbers to contact a

17 insurance company?

18      A.   Well, the information that we received from the

19 insurance company, um, through their informing us of their

20 contacts, is entered into our Oracle database and our

21 officers have access to that information.

22      Q.   So is it an insurance company obliged to give you

23 contact information?

24      A.   Yes.

25      Q.   And is that information that you would typically
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 1 use to contact a company?

 2      A.   Yes.

 3      Q.   And when you did that for PacificCare, you were

 4 unsuccessful?

 5      A.   Yes.  And, um, we had several numbers for the

 6 larger carriers.  It is very usual to have, not just their

 7 Corporate telephone number, but more specialized branch or

 8 parts of the insurance company, um, would send us a specific

 9 person that specializes in that.  For example, underwriting

10 would have a number, claims would have a number, customer

11 service would have a number and so on and so forth.  They

12 would have several numbers on record.

13      Q.   So when you first tried to contact PacificCare,

14 which number did you call?

15      A.   I tried their claims.

16      Q.   Because --

17      A.   Because I review claims complaints.  Yeah.  That

18 would be the first.

19      Q.   And in -- how many times did you try the claims

20 number?

21      A.   I would say somewhere between five and ten times

22 between those two months.

23      Q.   And did you ever get an answer?

24      A.   Um, not in October, November.  Perhaps in December

25 is when I received a call back.
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 1      Q.   From a message that you left with the claims

 2 department?

 3      A.   No.

 4      Q.   Am I correct then that you never were able to

 5 leave a message on the claims number?

 6      A.   That's correct.

 7      Q.   No answer and no message.  Nothing, right?

 8      A.   No.

 9           MR. VELKEI:  Your Honor, I'm just going to raise

10 the issue concerning about leading.  I understand we're

11 trying to move the process along, but I would ask Mr.

12 Strumwasser would try to avoid leading as much as possible.

13           THE COURT:  Well, if you're going to make an

14 objection for me to rule on it --

15           MR. VELKEI:  Objection, your Honor.

16           THE COURT:  -- i'm not sure I can.  I think he was

17 summarizing the testimony but I do caution you against

18 leading witnesses because I want to hear what they have to

19 say.

20           MR. STRUMWASSER:  Understood.  Thank you, your

21 Honor.

22           MR. VELKEI:  Thank you, your Honor.

23 BY MR. STRUMWASSER:

24      Q.   So if you were unable to reach the claims number

25 did you try other numbers?
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 1      A.   Yes.  I tried the corporate number of the company.

 2      Q.   And what happened?

 3      A.   I left a message and I received a call back a few

 4 days later, um, from the insurance company.

 5      Q.   Who called you back?

 6      A.   Ms. Hulbert called me back.

 7      Q.   And again can you spell Hulbert?

 8      A.   H-u-l-b-e-r-t, I believe.

 9      Q.   And what did you discuss with Ms. Hulbert?

10      A.   Um, the first item that I was kind of forced to

11 discuss with her was the fact that we're, we were, the

12 Department had numbers that were not attended to.  Um, and

13 if we were having a hard time getting through to an

14 insurance company, I could just imagine what the customers

15 were going through.  And, in fact, um, I looked closer at

16 the complaints that I, that we had received and that was one

17 of the allegations that was brought to us that, um,

18 consumers were trying to reach some area of the PacificCare

19 Life and Health Insurance Company and were not able to get

20 through.

21           The second item that I discussed with her was

22 the -- my initial, what I had wanted to discuss with the

23 company in the first place, and that was an influx of, um,

24 claims, complaints regarding, um, denied claims.  That's

25 what people were complaining about, claim denials.
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 1      Q.   Did Ms. Hulbert respond to you with respect to the

 2 phone problem?

 3      A.   Um, she responded by telling me that she will, um,

 4 have somebody in the company look at this issue and get back

 5 to me.

 6      Q.   Did she have any, did she say anything about why

 7 there might have been a -- a problem with the phones?

 8      A.   No.  Not at the initial stage, no.

 9      Q.   And this initial call was when?

10      A.   Um, sometime at the beginning of December 2006.

11      Q.   And in that initial call, did she make any

12 reference to the acquisition, the merger?

13      A.   No.

14      Q.   Was there a single issue in the complaints, a

15 single type of claim denial in these initial complaints that

16 you saw that you recall having gotten your attention?

17      A.   Yes.  The consumers that were coming to us, it

18 seemed that they have almost a identical type of complaint,

19 um, perhaps the names and addresses were changed, but what

20 they were stating was that they had had claims paid in the

21 past and now the insurance company was denying their claims.

22 And the reason being was that the company was asking for a

23 copy of the certificate of creditable coverage.  These

24 people were also stating that that information was provided

25 to the insurance company prior to the claim, the current
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 1 claim denials, and the prior claims were paid because they

 2 had submitted that document.

 3      Q.   So let's -- let's talk a bit about the certificate

 4 of credible coverage.  Why would a, an insured be in need of

 5 a certificate of creditable coverage?

 6      A.   When either an insured or their employer decides

 7 to change insurance plans, um, in order for them to have

 8 continuing coverage without having any, um, problems with

 9 claim denials with a new carrier, um, they would be, um,

10 presenting the new carrier with a certificate of creditable

11 coverage.  It is a document from the prior carrier stating

12 that they were insured for health insurance.

13      Q.   And if, in fact, the -- well, let's -- let's just

14 do a hypothetical to sort of illustrate the point here.  If

15 I go to work for a new employer, are there limits on my

16 coverage out of the gate?

17      A.   Um, when you go and get a new policy of insurance,

18 health insurance, there are either six months or 12 months.

19 If you're getting a group coverage, it would be a six-month

20 provision where certain claims would be denied based on

21 pre-existing, or the reason being the company can state you

22 had a pre-existing condition and we're not going to cover

23 that type of claim for the six months after getting new, a

24 new policy.

25      Q.   So a, an insurance company may choose to exclude
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 1 coverage for pre-existing conditions for six -- for the

 2 first six months on a group policy, is that right?

 3      A.   That is correct.

 4      Q.   And what is the exclusion period for an individual

 5 policy?

 6      A.   For an individual policy in California, the

 7 exclusionary period is 12 months.

 8      Q.   And is there an exception to the company's ability

 9 to have an exclusionary period for pre-existing conditions?

10      A.   I'm sorry.  Can you repeat?

11      Q.   Yeah.  Is there an exception to the ability, in

12 general an insurance company can say in a group case, can

13 exclude coverage of pre-existing condition for the first six

14 months.  But is there a condition under which they may not

15 exclude?

16      A.   Yes, there is.

17      Q.   And what is that condition?

18      A.   That condition being that there is the member,

19 that the insured can present the new insurance company with

20 a certificate of creditable coverage showing that they had

21 health insurance prior to getting the new policy.

22      Q.   So if I have insurance under Company A and I then

23 go to Company B, Company B's insurer has to cover my

24 pre-existing conditions if there's, if I can show that I

25 have coverage under A?
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 1      A.   Yes.  That is correct.

 2      Q.   Okay.  And the instrument to show that is called a

 3 --

 4      A.   Certificate of creditable coverage.

 5      Q.   Which we will be calling also a COC here; right?

 6      A.   Yes.

 7      Q.   Okay.  Now, if I don't change jobs, but my

 8 employer changes carriers, how does the exclusion period for

 9 exclusion for pre-existing conditions work?

10      A.   Um, if you have group coverage through your

11 employer, you may be placed in a situation where the new

12 carrier is going to ask you for the certificate of

13 creditable coverage so it may not be because you choose to

14 change, but you were placed in that situation by your

15 employer.

16      Q.   So as a matter of -- of, it was ultimately right,

17 if I had coverage under, if I didn't change jobs and my

18 company went from insurance Company A to insurance Company B

19 and I had coverage under A, then I should not have an

20 exclusionary period under B; is that right?

21      A.   That is correct.

22      Q.   Now, one way that an, the insurance Company B

23 would know that I had coverage would be through a CFCC.  Is

24 there another way that they would know?

25      A.   Yes.  Specifically, if it is a group policy.
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 1      Q.   And what is that way?

 2      A.   Um, when an employer thinks about changing health

 3 insurance plans, they often discuss that information or that

 4 need with the new insurance company that they're looking at.

 5 And the, um, marketing people of that insurance company, the

 6 prospective insurance company, um, would have knowledge of

 7 what they are, what company they are replacing.  It would

 8 be, um, sometimes it could even be found on enrollment forms

 9 that the employees fill out individually as well.

10      Q.   So Company B would, in the ordinary course, be

11 aware of the coverage that the group had under Company A; is

12 that right?

13      A.   Yes.

14      Q.   So would you tell the judge what kinds of problems

15 the consumers were reporting to the Department with regard

16 to COCC?

17      A.   Yes.  Again, the consumers were stating that they

18 had provided the insurance company with the certificate of

19 creditable coverage in order to have their claims paid.

20 They received payment on prior claims.  However, at the

21 current time they were experiencing problems with payments.

22 They were getting their claims denied and the reason being

23 stated by the insurance company was that they needed the

24 certificate of creditable coverage sent to them again.

25      Q.   Did you raise the question of the COCC problem
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 1 with Ms. Hulbert in the December 2006 call?

 2      A.   Yes, I did.

 3      Q.   What did she say?

 4      A.   Um, she stated that she will discuss it with the

 5 appropriate area in the company and either herself or

 6 somebody else will return my call on that issue.

 7      Q.   And did she get back to you?

 8      A.   She did.

 9      Q.   About when?

10      A.   Um, close to the end of December 2006.

11      Q.   And what did she say about the COCC issue in this

12 December '06 -- in this late December '06 call?

13      A.   She, um, did not really have an answer to the

14 question that I had raised about the allegations of the

15 consumers that were coming to the Department with the same,

16 the same type of issues to cover the problem.  Um, she did

17 state that she had a question for me in return on the same

18 topic.

19      Q.   And what was her question to you?

20      A.   Um, she stated that she had reviewed the insurance

21 code section that pertained to the exclusionary period of

22 new policies, and, um, that particular insurance section,

23 um, states the six month provision and the 12 month

24 provisionary exclusion.  And, um, she stated that the

25 insurance company at the time was issuing six month policies
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 1 or six month exclusionary clause policies for, um, for group

 2 coverage.  And for individual coverage, they were issuing

 3 policies with a 12 month exclusionary period.  It seemed to

 4 her in reviewing that section that the, um, the

 5 interpretation that the company had had would not have been

 6 correct because that section states that three or more

 7 lives, even on an individual policy, um, would make the

 8 exclusionary period to six months rather than 12 months.

 9 And so, um, she wanted to know if that is also the

10 Department's view on that insurance code.

11      Q.   Can you give us an example of an individual policy

12 that would not be eligible for the 12 month exclusionary

13 period?

14      A.   I'm not sure I understand the question.

15      Q.   Well, group, you said the group policies are a six

16 month exclusionary period by law?

17      A.   Yes.

18      Q.   That individual policies are generally at 12

19 months?

20      A.   Yes.

21      Q.   But not always.  When would an individual policy

22 be less than a 12 month?

23      A.   Um, if you purchase insurance from your employer

24 and you add two family members at that time, there is three

25 or more lives on the policy, and that policy should be
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 1 considered or eligible for a six-month exclusionary period

 2 rather than a 12-month.

 3      Q.   By the way, do you recall offhand the insurance

 4 code section that states this?

 5      A.   Um, no, I do not.

 6      Q.   Okay.

 7      A.   I can look it up though.

 8      Q.   I bet you could.

 9      A.   If you give me a code.

10           MR. STRUMWASSER:  For your Honor's benefit,

11 10708(c) is the operative section.

12           THE WITNESS:  That sounds appropriate.  Yes.

13 BY MR. STRUMWASSER:

14      Q.   So you told her that you, in this December call

15 that you thought that she was right that the company's

16 practice was incorrect; right?

17      A.   Yes.

18      Q.   But you said --

19      A.   Um, I stated that I would check with, um, one of

20 our legal staff, um, that actually specializes in, um, that

21 area and get back to her.

22      Q.   Did you check with someone?

23      A.   Yes, I did.

24      Q.   And did you get back to her?

25      A.   Yes, I did.
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 1      Q.   And what did you say?

 2      A.   Um, I confirmed with her that, um, what I stated

 3 to her in the previous conversation was correct and three or

 4 more lives should have a six month exclusionary period, and

 5 that is what the Department, um, that's how the Department

 6 reads that.  It's pretty plain.  There is no confusion in

 7 the law.

 8      Q.   Now, to be fair, the policy that Ms. Hulbert was

 9 asking you about, that was a policy that was submitted to

10 the Department of Insurance for approval, right?

11      A.   I am assuming so because health insurance policies

12 have to be pre-approved.  But that's not part of my job

13 so --

14      Q.   Right.  So, all right.  Fair enough.

15           Your Honor, I can give you option A or option B.

16 Option A is a break now and option B is about 15 or 20, a

17 little bit more maybe.

18           THE COURT:  Why don't we take a break now and come

19 back at 1:30?

20           MR. CRAWFORD:  Very good.  Thank you.

21           MR. STRUMWASSER:  I would actually -- can we do

22 1:45?

23           THE COURT:  Sure.

24           MR. STRUMWASSER:  Yeah.  I realize it is the crush

25 at that point.
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 1           THE COURT:  That's right.

 2           MR. STRUMWASSER:  Thanks.

 3 (Whereupon, a lunch break is taken from 12:27 a.m. to 1:45

 4 p.m.)
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 1 OAKLAND, CALIFORNIA; MONDAY, DEPARTMENT A; 1:50 P.M.; 1515

 2 CLAY STREET; ELIHU HARRIS BUILDING; RUTH S.

 3 ASTLE-ADMINISTRATIVE LAW JUDGE

 4                            -oOo-

 5                 (Off-the-record discussion.)

 6           THE COURT:  We'll go back on the record.  We had a

 7 quick discussion off the record.  There's a request for

 8 official notice which, um -- did you want me to mark that

 9 also then?

10           MR. STRUMWASSER:  Yeah, let's do that.

11           THE COURT:  All right.  I'll mark that Exhibit Two

12 and there's no objection to my taking official notice of

13 those items; is that correct?

14           MR. KENT:  No objection.

15           THE COURT:  All right.

16           And I also am going to mark as Exhibit A a motion

17 to recuse the insurance commissioner.

18           MR. STRUMWASSER:  I believe that's 5001, your

19 Honor.

20           THE COURT:  Oh, I'm sorry.

21            (Exhibit A marked for identification.)

22           MR. STRUMWASSER:  I'm pretty sure I'll have more

23 than 26 exhibits.

24           THE COURT:  I know.  And I actually made plans for

25 that but I forgot.
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 1           All right.  So Exhibit 5001 is this motion to

 2 recuse which now will go with the record.

 3           MR. KENT:  Thank you, your Honor.

 4           MR. STRUMWASSER:  Thank you.

 5           THE COURT:  And, you know, sometime in April or

 6 March or whatever, um, remind me at the end and we'll go

 7 through any of the other documents that you want to go with

 8 the record.

 9           MR. KENT:  Thank you, your Honor.

10           THE COURT:  All right.

11           All right.  The witness is here?  Just --

12           Okay.  Go ahead.

13                     MS. NICOLETA SMITH,

14 resumed the stand and testified further as follows:

15                 DIRECT EXAMINATION (RESUMED)

16 BY MR. STRUMWASSER:

17      Q.   Ms. Smith, I believe this morning you testified

18 that you formed a team to work on the PacificCare

19 complaints; is that right?

20      A.   I don't think I testified but, yes, I did.

21      Q.   Okay.  Thank you for the correction.  Who was on

22 that team?

23      A.   Um, Steve Brunelle.

24      Q.   Spelling?

25      A.   Steve, S-t-e-v-e.  Brunelle, B-r-u-n-e-l-l-e.  And
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 1 Bob Masters.  Robert Masters, M-a-s-t-e-r-s.  Those were the

 2 two main people.  And I had a backup for overflow and that

 3 is Barbara Love, L-o-v-e.

 4      Q.   Is it unusual for you to form a team like that to

 5 deal with one company's complaints?

 6      A.   No.

 7      Q.   Now, in the sequence of events here, we had the

 8 call from the callback from, um, Ms. Hubert, Hulbert rather,

 9 excuse me, in late December.  Do you recall what the next

10 communication you had with PacificCare was?

11      A.   It was some time in the early January of 2007.

12      Q.   And what was the nature of that communication?

13      A.   Um, again, a continuation of the prior items that

14 I had discussed with the company, um, namely the phones, and

15 if -- I had asked the company if they had some type of

16 protocol to deal with phones.

17           And, um, the second issue was the certificate of

18 credible coverage denials for that lack of those

19 certificates.  And, um, I wanted to follow up with the

20 company to find out if they have found some type of systemic

21 problem or some reason why so many people were complaining

22 about the same thing.

23           MR. STRUMWASSER:  All right.  Did you pick up

24 systemic?

25           THE COURT REPORTER:  Yeah.
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 1 BY MR. STRUMWASSER:

 2      Q.   Okay.  Good.  Um, who is that call with?

 3      A.   Sharon Hulbert.

 4      Q.   And in the course of that call did PacificCare

 5 request a meeting?

 6      A.   Yes, they did.

 7      Q.   And was a meeting scheduled?

 8      A.   Yes, a meeting was scheduled.

 9      Q.   For what day?

10      A.   January 30, 2007.

11           MR. STRUMWASSER:  May I approach, your Honor?

12           THE COURT:  Sure.

13           MR. STRUMWASSER:  Ms. Smith, I'm going to show you

14 a document, a one page e-mail.

15           THE COURT:  Did you want this marked?

16           MR. STRUMWASSER:  Yes, please.  Bates number CDI

17 00019920.  And ask that that be marked as exhibit --

18           THE COURT:  Three.

19           MR. STRUMWASSER:  -- three.

20          (Exhibit Three marked for identification.)

21      Q    (By Mr. Strumwasser) Do you recognize this

22 document?

23      A.   Yes, I do.

24      Q.   What is it?

25      A.   Um, this is a document that, at the bottom of
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 1 the -- the original message is a document that I have

 2 created and I sent it to my bureau chief and the three

 3 people in the -- on the team.

 4      Q.   That is Brunelle, Masters and Love?

 5      A.   Yes.

 6      Q.   And what was the purpose of this e-mail?

 7      A.   Um, this was a list of items that I found to be of

 8 interest to discuss with the company but I wanted the

 9 feedback and -- well, the approval of my bureau chief and

10 also the feedback of my team members, perhaps, if they found

11 some other items that they wanted to discuss at that time,

12 that would have been a good time to let me know.

13      Q.   Did the meeting on June -- on January 30 take

14 place?  Did a meeting take place on January 30?

15      A.   Yes.

16      Q.   Let's go back over Exhibit Three for a second.

17                The first, dare I say bulleted item is, has

18 to do with phones.  What was the purpose of your wanting --

19 what did you want from PacificCare with regard to phones at

20 the January 30 meeting?

21      A.   Um, I wanted the company to let me know if they

22 had already a phone protocol and perhaps that was breached

23 in the past.  Um, and/or if they did not have some type of

24 phone protocol for unattended lines if they could get one in

25 place.
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 1      Q.   The second bullet says what happens to a claim, to

 2 claim files when a person leaves the company/company written

 3 guidelines, what was the objective there?

 4      A.   In my mind I started having a question if the

 5 phone lines were not being tended to, um, if perhaps claim

 6 files were also sitting around.  So I wanted to make sure

 7 that I covered that with the company as well.

 8      Q.   And the third one is the creditable coverage

 9 issue?

10      A.   Yes, it is.

11      Q.   And what were you looking for there?

12      A.   Um, at that point in time I had already discussed

13 with the company the fact that, um, and they had

14 acknowledged there was more than one person fitting in that

15 criteria, voicing the same type of complaints, and I had

16 asked the company to review all their claims denials for

17 that particular reason and, um, provide me with a list of

18 claims fitting that criteria.  And also I had asked them to

19 review those claim files or the claim denials and let me

20 know if some of those were denied in error.

21      Q.   What was the reference to interest in that third

22 bullet?

23      A.   Um, I also wanted to find out if there were claims

24 that should have been paid in the past that were denied in

25 error.  Um, if the company at this point in time was going



74

 1 to retroactively, um, pay those claims.  Um, in the law

 2 there is a provision that, in fact, I think it was part of

 3 the opening statement, after 30 days interest, statutory

 4 interest is payable.  Um, I wanted to make sure I conveyed

 5 that to the company that if they do rework these claims,

 6 statutory payment needs to be added.

 7      Q.   You can skip the next one.  Let's just talk about

 8 the violations issued to the company based on noncompliance

 9 EOB.  First of all, let this to be an in agricultural

10 question as to an EOB is?

11      A.   An EOB stands for an explanation of benefits.

12 And, um, in the health insurance world, when a claim is

13 denied, it is and/or paid, it is done on this type of form,

14 that form goes to the member or the insured informing them

15 of whatever action the insurance company took on that claim.

16      Q.   And what's the issue with the next one?

17      A.   The issue with that, um, is towards the end of

18 January we were getting responses from the insurance company

19 on the, um, claims complaints that we had opened in October

20 November.  Um, the response to the insurance commissioner is

21 required to be sent back within 21 days plus mailing time

22 and so we had those responses.  The two officers, three

23 officers assigned to this project reviewed the responses and

24 the documentation that the company had provided to us and we

25 found the EOBs to be in noncompliance.
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 1      Q.   And the next item?

 2      A.   The next item.

 3      Q.   The one that starts with time line?

 4      A.   Yes.  Um, oh, the time line.  By that time I had

 5 discussed with Sharon Hulbert the fact that they had some

 6 noncompliant policies that covered individual policies that

 7 covered three or more lives that were issued with the

 8 12-month exclusionary period.  And she had, um, given that

 9 assignment or the company somehow was handling that issue,

10 um, to change all those policies to a six month preexisting

11 and I wanted to know the status because it involves changing

12 the policy language, informing all the marketing staff, and

13 it's a quite large assignment.  So I wanted to know what the

14 status was.

15      Q.   With respect to the last bullet, there is a

16 reference to SB 367.  What is that?

17      A.   The SB 367 is the law that was passed to, um, give

18 providers rights to receive DOBs.  And it's a large bill.

19 Or there are a lot of items that, um, that now were being

20 required by an insurance company to follow when a provider,

21 um, bills the company directly.

22      Q.   And so for purposes of the Department of

23 Insurance, did SB 367 change the -- the Department of

24 Insurance's duties and jurisdiction?

25           MR. VELKEI:  Objection.  Lack of foundation.
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 1           THE COURT:  Um, I'll allow it.

 2           Do you understand the question?

 3           THE WITNESS:  Yes.

 4           THE COURT:  All right.

 5           THE WITNESS:  But if you can repeat it, I would

 6 appreciate it.

 7 BY MR. STRUMWASSER:

 8      Q.   Yeah, I'll do it again.  SB 367, did it change the

 9 Department's jurisdiction or duties?

10      A.   SB 367 changed the Department's duties, yes.

11      Q.   How?

12      A.   Prior to SB 367, the Department, well, providers

13 were not receiving explanation of benefits.  That wasn't

14 part of their rights.  And, um, the explanation of benefits

15 basically now would go to both the member and the provider.

16 And so if the payment should have been made directly to the

17 provider because of contracts that they would have with the

18 insurer, um, the provider now is given a right to come to

19 the Department of Insurance for grievances of payment.

20      Q.   So prior to enactment, you did not investigate

21 complaints from providers?

22      A.   Um, not really.

23      Q.   Okay.  And after 367 you did?

24      A.   Yes.

25           MR. STRUMWASSER:  May I approach?
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 1           THE COURT:  Sure.  You don't have to request

 2 whether to approach or not when you're with your own

 3 witnesses.

 4           MR. STRUMWASSER:  Very good.

 5      Q.   Um, I'm going to show you and asked to have marked

 6 as Exhibit Four a -- a document, a four-page document

 7 starting with CDI 00017939, which is an e-mail change.

 8                Excuse me.

 9                Um, Exhibit Four, your Honor has that been --

10           THE COURT:  Yes.

11          (Exhibit Four marked for identification.)

12 BY MR. STRUMWASSER:

13      Q.   Do you recognize Exhibit four, Ms. Smith?

14      A.   Yes, I do.

15      Q.   What is Exhibit Four?

16      A.   Um, Exhibit Four, um, is a forwarding, a couple

17 times forwarding of the, within the Department of Insurance,

18 of an original e-mail sent by Katrina Pelco who works for

19 the licensee, for the PacificCare Life and Health Insurance

20 Company.

21      Q.   And starting on the page that has the base number

22 17940, the second page, we have a message from Ms. Pelco

23 that starts out with apologizing for the confusion

24 surrounding the conference call schedule today.  And saying

25 "I am sorry for the confusion regarding the topics the
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 1 Department wanted to discuss well as Sharon Hulbert's

 2 participation".  What did you understand that to mean?

 3      A.   Um, you know, it's been a couple of years so I

 4 don't remember exactly but I think it had to do with, um,

 5 the fact that obviously there were a lot of topics that

 6 needed to be gone over, and it seemed that the company was

 7 not prepared to discuss those with me at that time or at

 8 least have a two way conversation rather than a one way.

 9           MR. VELKEI:  Your Honor, I want to move, lack of

10 foundation.  Calls for speculation of what was in the mind

11 of a particular author from the respondent.

12           MR. STRUMWASSER:  That is what she took it to

13 mean.

14           THE COURT:  That was the question so I will allow

15 her to say what she thought it meant.  It is limited to that

16 purpose.

17           MR. VELKEI:  Thank you, your Honor.

18 BY MR. STRUMWASSER:

19      Q.   Now, Ms. Smith, you had, on your agenda, item

20 three, excuse me, Exhibit Three, the first item is, um, for

21 phone protocols.  Did you get information about phone

22 protocols at that meeting?

23      A.   I don't believe so.

24      Q.   The second item was what happens to a claim files

25 when a person leaves the company.  Did you get information
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 1 regarding that at the January 30 meeting?

 2      A.   I don't believe so.

 3      Q.   Your third item was creditable coverage and Pre-x.

 4 Pre-X, your Honor, is going to be calling pre-existing

 5 conditions and pre-X denials and asking for an update.  Do

 6 you have any, did you have any further information on that?

 7      A.   Um, not during that meeting.

 8      Q.   Well, let me direct your attention to the third

 9 page, 17941.  Do you see you see the reference to pre-x

10 there?

11      A.   Yes, I do.

12      Q.   Do you recall what is recited here as being said?

13      A.   Yes.

14      Q.   Okay.  And your point being you didn't get

15 information.  You were told they were working on it?

16      A.   Yes, it was -- the insurance company had submitted

17 a list of names that fell in that criteria of claims being

18 denied because of pre-existing conditions and lack of the

19 certificate of credible coverage.

20           THE COURT REPORTER:  The certificate of what?

21           THE COURT:  Creditable coverage.

22           THE WITNESS:  Yes.

23           MR. STRUMWASSER:  We're all getting to be such

24 experts soon.

25           THE WITNESS:  Certificate of credibility coverage.
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 1           Um, however, um, that document was submitted to me

 2 as a, an Excel spread sheet, and the headings of the columns

 3 for that spread sheet, um, had in -- their, the insurance

 4 company's acronym.  And so even though perhaps some of the

 5 items I could make or I could understand, um, for example,

 6 the member's name and dollar amounts, I could get that from

 7 the list, but there were lots of columns which did not

 8 really mean a lot to me when reviewing it so I had requested

 9 the company provide me with an exact explanation for the

10 headings of the columns.

11           And also I wanted to know what the status is on

12 the reprocessing of the claims because the prior document

13 they had submitted to me had approximately 3800 claims as

14 this document states.  And, all those, the company had

15 promised that they would be reworked so I wanted to know

16 what the status was.

17      Q.   The fifth item on your agenda, Exhibit Three, is,

18 um, violations issued to the company based on noncompliant

19 EOB.  Let me ask you first, what were the violations that

20 you were citing with respect to the EOB at the time of the

21 January 30 meeting?

22      A.   The mainly the two officers that were assigned to

23 work on this project, Bob Masters and Steve Brunelle were

24 now receiving the responses back from the company.  And as I

25 told earlier prior to lunch the Claims Services Bureau does
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 1 two things mainly:  One is to mediate the complaint for the

 2 consumer; and, two, would be to regulate the insurance

 3 industry while reviewing the documents that are sent to us.

 4 Um, we were, um, getting, making some heads with the

 5 mediation process where some of the consumers were receiving

 6 these claim denials, the claim denials were being reversed.

 7 However, in reviewing the documents that the company had

 8 submitted to us, we discovered that the explanation of

 9 benefits that was sent to us as evidence was not in

10 compliance and I was voicing the concern that my two

11 officers were voicing to me, the general now concern of the

12 Department.

13      Q.   And specifically what was out of compliance about

14 the EOB?

15      A.   The, some of the occasional benefits sent to the

16 Department now did not have the, um, language that is

17 required in the California code of regulations.  When a

18 claim is partially denied or totally denied, the consumer

19 has a right to come to the Department for a review or a

20 complaint, and that information needs to be printed and sent

21 to the consumer when they receive a full denial or partial

22 denial and a combinational benefit that would have a partial

23 denial or a full denial of that claim should have that

24 department language with the name, address and telephone

25 number that they need to contact.  And that information was
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 1 missing off of the information benefits.

 2      Q.   And what were you told at the January 30 about the

 3 deficiency and the EOBs at the January 30 meeting about the

 4 deficiencies in the EOBs?

 5      A.   Well, I wanted to express my concern the company

 6 and I wanted the company to review their explanation of

 7 benefits.  In the process of issuing those explanation of

 8 benefits, um, and immediately take action to correct it so

 9 that the explanation of benefits would be in compliance and

10 notices, proper notice would be given to members.

11      Q.   And did you get a commitment from PacificCare on

12 January 30 to take immediate action?

13      A.   I believe most items discussed during that meeting

14 were deferred for review by the company and then for further

15 discussion at a later date.

16      Q.   So I mean it says on page 17941 that the request

17 has been forwarded to the claims and regulatory affairs

18 departments, I assume, of the company for response.  Is that

19 consistent with your recollection of that meeting?

20      A.   Yes.

21      Q.   And with respect to the, your bullet asking for a

22 time line for full compliance with insurance code section

23 10198.7, the second to last bullet on Exhibit Three, did

24 PacificCare make a commitment of January 30, on January 30

25 to promptly come into compliance?
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 1      A.   Um, they stated to me that they were working on

 2 it.  As you can see, their own letter states that they

 3 forwarded the request, they forwarded it to the regulatory

 4 affairs and legal department for response.  So there wasn't

 5 commitment with an exact date.

 6      Q.   And what were you told about the SB 367 compliance

 7 issue, your last bullet on Exhibit Three?

 8           MR. VELKEI:  Objection.  Vague.  Told by whom?

 9           MR. STRUMWASSER:  I'm sorry.  By PacificCare at

10 the September 30, at the January 30 meeting.

11           THE WITNESS:  I will have you repeat that because

12 I don't know which paragraph you're referring.

13 BY MR. STRUMWASSER:

14      Q.   Well, your last bullet on Exhibit Three, your

15 exhibit?

16      A.   Oh, I'm sorry.  Okay.

17      Q.   -- asks, says that you wanted to hear from them

18 about an update on status of SB 367 insurance code 10198

19 compliance.  And that you wanted, want it in two weeks.  And

20 what were, what did PacificCare say about that?

21      A.   They were looking into this and forwarding it to

22 the regulatory affairs and legal department for response.

23 That was the response of the insurance company.

24      Q.   So this isn't even a request to, um, fix it.

25 You're just asking for a two week report.  And they did not
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 1 commit to that; is that right?

 2           MR. VELKEI:  Objection.  Leading.

 3           THE COURT:  I think he's trying to summarize but

 4 please be careful.

 5           MR. STRUMWASSER:  I will.

 6      Q.   Is that right?

 7      A.   That's correct.

 8           MR. STRUMWASSER:  Your Honor, may exhibits three

 9 and four be received into evidence?

10           THE COURT:  Any objection to Exhibit Three?

11           MR. VELKEI:  No objection, your Honor.

12           THE COURT:  All right.  That will be entered.

13           Exhibit Four.

14           MR. VELKEI:  No objection.

15           THE COURT:  All right.  That will be entered.

16            (Exhibits Three and Four in evidence.)

17 BY MR. STRUMWASSER:

18      Q.   After the January 30, 2007 meeting, what, do you

19 recall what your next meeting or call with PacificCare was?

20      A.   Yes, I do remember.  It was on valentine's day

21 which was February 14, 2007.

22           MR. STRUMWASSER:  I have an exhibit here for which

23 we have some preliminary discussion to have.  I have a

24 document with the Bates number PAC 0010702, which is an

25 e-mail chain between the Department and, um, PacificCare.
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 1 And the preliminary matter is, your Honor will see at the

 2 lower left corner, that PacificCare has marked this as

 3 confidential.  We think the claim of confidentiality is

 4 inappropriate and ask that it be stricken.

 5           THE COURT:  Would you like to be heard?

 6           MR. VELKEI:  I mean, your Honor, our view was the

 7 understanding from Berry Alts, even in the context of the

 8 investigation that this was confidential.  We were told by

 9 the Department, even as early as '07 that these things were

10 going to be treated confidentially.  We entered into a

11 stipulated protective order with the Department to designate

12 things as confidential, that they had issued they needed to

13 come with us.  This is the first we're hearing about it so

14 we're not prepared to --

15           THE COURT:  That is not exactly true.  I recall

16 that they were concerned about the number of documents that

17 were marked confidential and I said we would look at them

18 and there was a procedure and if it was confidential then we

19 would go through the procedure.

20           MR. STRUMWASSER:  And, your Honor --

21           THE COURT:  Yes.

22           MR. STRUMWASSER:  -- the stipulation and

23 protective order says they are confidential only if they are

24 privileged.  And so I guess the first question is

25 PacificCare claiming a privilege here.



86

 1           MR. VELKEI:  I disagree with the characterization

 2 of the confidentiality order.  And on the issue of raising

 3 this particular document, we have been, we have had several

 4 communications with Mr. Strumwasser that there were

 5 particular documents to which he had an issue, please let us

 6 know.  This is the first we're hearing of this particular

 7 document.  I am not aware of any limitation in the

 8 protective order to privilege.  We're not producing

 9 privileged documents whatsoever to the department.  This was

10 an issue and it was an understanding as early as '07 that

11 this investigation began.

12           MR. STRUMWASSER:  Mr. Velkei has neither a recent

13 nor a past history on this.  The protective order explicitly

14 says --

15           THE COURT:  All right.  Give me a copy of the

16 protective order.  If you don't have it, I can go get one

17 out of my office.

18           MR. KENT:  We apparently don't have that box.

19           MR. STRUMWASSER:  We only have it on the computer.

20           THE COURT:  I'm sorry.  All right.  Go off the

21 record.

22 (2:20 p.m.  The judge leaves the courtroom and returns at

23 2:27 p.m.)

24           I'm not sure this is the one.

25           MR. STRUMWASSER:  That's it.
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 1           MR. VELKEI:  I think this is part of it, your

 2 Honor.  Also I brought another piece of that document which

 3 is confidential designation.  That is --

 4           THE COURT:  That this is what I signed.

 5           MR. VELKEI:  Tom, can you take a look at this

 6 order just to make sure this is the order?

 7           MR. STRUMWASSER:  This is the retaliation.  What

 8 is the third?

 9           THE COURT:  That one I wrote.

10           MR. STRUMWASSER:  That's what you wrote, right?

11           THE COURT:  Yeah.  Sure.  There was another one

12 concerning --

13           MR. MCDONALD:  No, this is the privilege log.

14 That is different.

15           THE COURT:  That is not it?

16           MR. MCDONALD:  No, we'll find it.  We got it.

17 We'll find it in our pleadings somewhere.

18           MR. STRUMWASSER:  What is it?

19           MR. MCDONALD:  That is the one.  That is the

20 privilege log opposed to confidentiality designation.  It

21 vas early on.

22           THE COURT:  Okay.

23           MR. MCDONALD:  It is probably September 8 or 9.

24           THE COURT:  Do you think you have it?

25           MR. MCDONALD:  Yes, we should have it.



88

 1           MR. STRUMWASSER:  I have a September 1,

 2 September 1, 2009, signed copy --

 3           MR. MCDONALD:  I found it.

 4           MR. STRUMWASSER:  -- called stipulation and cross

 5 under the proposed protective order.

 6           And this was the one about confidential

 7 information.

 8           THE COURT:  Okay.  That is not the one that I

 9 found.

10           MR. STRUMWASSER:  Yes.

11           MR. VELKEI:  It is a lot of paper.

12           THE COURT:  Yeah.

13           MR. MCDONALD:  Is that the definition you're

14 talking about, right, confidential?

15           MR. STRUMWASSER:  Yes.  Paragraph A.

16           MS. ROSEN:  Same order.

17           MR. STRUMWASSER:  Yeah, I think it is the same

18 order.

19           THE COURT:  Okay.  So this is different.  This is

20 different.  And Judge Tompkin signed it.

21           MR. MCDONALD:  No, I think it was you.

22           THE COURT:  I signed it.

23           MR. MCDONALD:  Let's see.  September 1, I think

24 that was you.

25           THE COURT:  Yeah, I signed this.  Oh, okay.
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 1           Okay.  So under which one of these definitions is

 2 this confidential?

 3           MR. VELKEI:  Your Honor, I think it is a

 4 combination.  We got the statutory insurance code provision

 5 12919, which talks about confidential communications,

 6 communications to the commissioner, irrespective of any fact

 7 concerning the holder of any certificate or license.  It

 8 also implicates proprietary and trade secret information.

 9 It is a combination of things.

10           THE COURT:  Okay.

11           MR. STRUMWASSER:  Well, 12919 is official

12 information.  That is our privilege, not theirs.

13           MS. ROSEN:  No, no.  10909 is when they stated

14 confidentiality.

15           MR. STRUMWASSER:  The reference is the official

16 information privilege and it is a -- it is Discretionary

17 with the commissioner.

18           MR. VELKEI:  Your Honor, the understanding

19 throughout this process has been that these documents would

20 be treated confidential by the department.

21           MR. STRUMWASSER:  Your Honor, that has never been

22 the understanding of the Department.  We had a specific

23 argument and of course negotiating this.  The parties that

24 negotiated it are here, in which we insisted that

25 confidential information be limited to information that was
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 1 privileged or otherwise entitled by law in provision.

 2           THE COURT:  Well, you signed an agreement that I

 3 then countersigned.  I didn't enter into any particular

 4 agreement concerning this.  I simply signed it.  So I have

 5 to look and see.  I can't go outside of this.  This is some

 6 over agreement that you made.

 7           MR. VELKEI:  Your Honor, part of the problem that

 8 it may assist.  I even asked Mr. Strumwasser when you

 9 stepped off of the list could you give a list of the

10 documents that are at issue and he said to me no.

11           MR. STRUMWASSER:  And the reason I said no was be

12 --

13           MR. VELKEI:  If we spent some time conferring on

14 these issues, perhaps we could simply the list.

15           MR. STRUMWASSER:  We have --

16           THE COURT:  Don't talk over each other.

17           MR. STRUMWASSER:  We have 300,000 documents

18 designated confidential.  The whole point of this order was

19 that the burden would be on the party who wanted to claim

20 confidentiality.  We are not going to sift through 300,000

21 documents and meet and confer with them page by page through

22 300,000 pages.  We have 400,000 pages actually.

23           MR. VELKEI:  There is a exhibit list of the

24 documents.

25           MR. STRUMWASSER:  That is about 5000.
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 1           MR. VELKEI:  That is much smaller than 300,000.

 2           MR. KENT:  Your Honor, there may be a simple

 3 solution.  As you were mentioning before the noon hour about

 4 the handling of documents, we're not asking that this

 5 document particular or other documents somehow be

 6 circumscribed in the use for purposes of this proceeding.

 7 We're just interested that if things get into, that are

 8 discussed with witnesses that get into evidence in this

 9 proceeding don't go floating out into the public sphere.

10           THE COURT:  Okay.  But I'm not sure what that

11 means.  I can -- I brought in a bunch of envelopes.  I can

12 mark the envelope and mark it and -- and seal the envelope

13 for this document.  But, um, --

14           MR. STRUMWASSER:  We are opposed to that.

15           THE COURT:  I don't understand how that works with

16 the witness.

17           MR. KENT:  We don't have any objection to this

18 witness testifying based on asked, answering questions based

19 on this document.  Our concern, and I think it is a

20 legitimate one, is that our documents that were given in

21 confidence to the Department such as this meeting agenda

22 back in 2007 that it not become freely out in the public

23 domain.  That's simply a housekeeping matter of how we're

24 going to handle the record in this case.

25           MR. STRUMWASSER:  We just had a morning discussion
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 1 about transparency.

 2           THE COURT:  I understand that.

 3           But you have an agreement here.  I'm trying to

 4 read it.

 5           Well, number eleven on page four says that if any

 6 party objects to the designation, that party and the party

 7 producing or providing that information shall meet and

 8 confer, blah, blah.  And if you can't reach that agreement,

 9 then you have to make a motion with the ALJ --

10           MR. STRUMWASSER:  Which we did.

11           THE COURT:  -- challenging the designation.  Well,

12 you made a general motion.

13           MR. STRUMWASSER:  And your Honor responded that

14 we'll take a look at them and see whether, in fact, the, it

15 appears as we go through this that they have been propitiate

16 and not good faith in their designations.

17           MR. VELKEI:  Your Honor, there are 1200 documents

18 at issue.  So there are 1200 documents on Mr. Strumwasser's

19 exhibit list that are PacificCare documents.  We've made

20 several efforts to ask him to work with us and express any

21 issues that he's had.  He has said no each time we ask him

22 which we consider to be a violation of a protective order.

23           MR. STRUMWASSER:  Well, that is not, that is truly

24 not fair.  We had conversations in which we pointed out that

25 PacificCare had designated all of their documents.  That was
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 1 not in good faith.

 2           MR. VELKEI:  Mr. Strumwasser, I asked you --

 3           THE COURT:  All right.  Stop.  Um, it's now on you

 4 to prove, it's your burden to prove the information

 5 designation confidential is warranted.  But I have to keep

 6 it protected until I rule on it.

 7           Okay.

 8           Okay.  All right.  Explain to me why again this is

 9 designated as confidential specifically?

10           MR. VELKEI:  Your Honor, we take the position that

11 under 12919 this was a confidential communication that was

12 given at the request of the commissioner in the context of

13 his official capacity and it was understood to be

14 confidential at that time.  Also, particularly with regard

15 to the attachments to the e-mail, it sets forth in detail

16 different steps the company was going to take with regard to

17 a variety of issues that implicates trade privilege.  Um,

18 and protected trade secrets.  And more fundamentally, your

19 Honor, the point of this was for us to cooperate with our

20 regulator in terms of resolving any concerns they had not to

21 be used against us or vetted in some public forum.

22           THE COURT:  I don't know about using it against

23 you.  That is a different argument.  But for the time being

24 I'll allow it to remain confidential.  Let's see where it

25 goes.
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 1           MR. STRUMWASSER:  Well.  What does that mean.

 2 Your Honor?  Do we -- are we coming to an agreement?

 3           THE COURT:  Pardon.

 4           MR. STRUMWASSER:  I mean are we going to get a

 5 ruling on it?  What does that mean?

 6           THE COURT:  Well, the attachment is confidential.

 7 I haven't read the e-mails so I don't know how much it

 8 relates to the attachment.

 9           MR. STRUMWASSER:  Well, --

10           THE COURT:  So.

11           MR. STRUMWASSER:  The attachment is also

12 designated confidential.  This is a part of their wholesale

13 designation.  There is nothing confidential about this

14 document under the stipulated order.  It is not a privileged

15 document.

16           THE COURT:  That is not what it says.

17           MR. STRUMWASSER:  That is not what says?

18           THE COURT:  You show me where only privileged

19 documents are confidential.  That isn't what it says.

20           MR. STRUMWASSER:  Paragraph A.

21           THE COURT:  It says it may be sensitive,

22 competitive, confidential.

23           MR. STRUMWASSER:  It may be all those things.  But

24 a definition of confidential information in the next

25 sentenced "is limited to documents and information that is
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 1 privileged or otherwise entitled by law to protection".

 2 It's got to be privileged or otherwise --

 3           THE COURT:  And you're claiming that it has to do

 4 with your competitive --

 5           MR. VELKEI:  Yes, your Honor.  There are statutes

 6 that protect trade secrets, particularly as long as the

 7 company takes steps to make sure that they're not

 8 disseminated into the public.  And we did submit a

 9 declaration to Ms. Monk on that issue.  The company works

10 very hard in particular on this kind of issues to make sure

11 they're not sent to third parties.

12           THE COURT:  Okay, so you're claiming this is a

13 trade secret?

14           MR. VELKEI:  Yes.  They indicate sensitive

15 proprietary trade information with regard to the company.

16           THE COURT:  And do you have a the statute that

17 protects that information?

18           MR. VELKEI:  Unfortunately, your Honor, we were

19 taken a bit by surprise.

20           THE COURT:  I'm going to treat it as confidential

21 for now and you're going to have to get that information for

22 me.

23           MR. KENT:  That's fine, your Honor.  Thank you.

24           MR. VELKEI:  Thank you very much, your Honor.

25           THE COURT:  So that, but that doesn't preclude
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 1 this witness from discussing this document; correct?

 2           MR. VELKEI:  That's correct.

 3           THE COURT:  All right.  Let's move on.

 4           MR. STRUMWASSER:  Do we have to close the hearing?

 5           THE COURT:  I don't know.  Did you want the

 6 hearing closed?

 7           MR. KENT:  No, I don't believe there is anyone

 8 here in attendance that is an associate on one party or the

 9 other.

10           MR. STRUMWASSER:  It is totally in the record.

11           THE COURT:  He said he didn't mind the discussion

12 or the witness's questions going in the record.  It was the

13 document that he was concerned about.

14           MR. KENT:  Absolutely.

15           MR. STRUMWASSER:  Okay.  So, um --

16           THE COURT:  Did you want me to mark this?

17           MR. STRUMWASSER:  Yes.  Let's mark that as six, is

18 it?

19           THE COURT:  Correct.

20           MR. STRUMWASSER:  And I'm going to give a copy to

21 the witness.

22      Q.   Ms. Smith, do you recognize this document, that is

23 to say, the e-mail, the e-mail chain?

24      A.   Yes, I do.

25           THE COURT:  Well, actually it's five, right.
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 1           MR. VELKEI:  I think it's five, your Honor.

 2           THE COURT:  Sorry.  This is Exhibit Five and I'm

 3 marking it that and I'm saying this is a questionable

 4 confidential but that's the document that we're talking

 5 about, not the discussion on the record; correct?

 6          (Exhibit marked Five for identification.)

 7           MR. VELKEI:  That is correct.  Thank you.

 8 BY MR. STRUMWASSER:

 9      Q.   Do you recognize the e-mail sequence?

10      A.   Yes, I do.

11      Q.   And you received the copy e-mail, the top

12 transmission, to you on February 24 -- 21?

13      A.   Yes.

14      Q.   Let's see.  Where are we?

15                We see there a reference to CAP.  What is

16 CAP?

17      A.   It is a term that the insurance company, um, has

18 come up with, which stood for, and I believe still stands

19 for corrective action plan.

20      Q.   We're going to show you and asked to be marked as

21 Exhibit Six this time a document, nine pages, beginning with

22 CDI 17566 and ask if you can identify it.

23           MR. VELKEI:  Excuse me, your Honor.  We have a bit

24 of a problem.  This looks to be the,a copy of the attachment

25 but it's from the Department's files so they didn't mark it
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 1 confidential.

 2           MR. STRUMWASSER:  You're darn toot'in we didn't.

 3           MR. VELKEI:  Very close.

 4           THE COURT:  It is not the same.  It's something

 5 they produced?

 6           MR. VELKEI:  This was something we provided, your

 7 Honor.  It's a different form of the corrective action plan,

 8 a variety of steps that were going to be taken.  It is not

 9 identical to the attachment.  It is very similar.  The

10 problem is because the Department, it was in their files

11 they didn't mark their copy of it confidential.

12           MR. STRUMWASSER:  Nor do we claim it to be.

13           MR. VELKEI:  Well, we did.

14           MR. STRUMWASSER:  Well, you didn't provide any

15 adequate for that in the stipulated protection order, the

16 protective order.

17           MR. VELKEI:  What we would need to do to check to

18 see if the identical file in our files is marked

19 confidential.

20           THE COURT:  Right now it is not going out to the

21 public.  I have custody of it.  You're going to have to work

22 this out because if it is the same document and you've

23 called it confidential and they haven't, then it's

24 confidential if it's confidential.  If it is not the same

25 document it's something they have and there are differences
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 1 in it and they're not claiming it's not confidential, then

 2 it's not confidential.

 3           MR. STRUMWASSER:  But, your Honor, there is no

 4 provision for, this is a document that was produced to them

 5 months ago.  And there has never been a provision whereby

 6 either party can claim that a document in the other party's

 7 possession or production is confidential or privileged.

 8 This is our document.  This is a public record from the

 9 Department of Insurance about -- about a matter in dispute

10 and now litigation.  And it is a now concept to me that the

11 party who sent it over without a confidential stamp at the

12 time can claim that it's confidential.

13           THE COURT:  It doesn't sound like it to me either.

14 But if it is exactly the same and it's just done, I don't

15 know.

16           MR. VELKEI:  Your Honor, --

17           THE COURT:  Right now they're in my possession.

18 You're going to have to litigate this later.  I'm not going

19 to stop the hearing today to deal with it.

20      Q    (By Mr. Strumwasser) Do you recognize this

21 document, Ms. Smith?

22      A.   Yes, I do.

23      Q.   First of all, to validate Mr. Velkei's testimony

24 what is a CAP?

25           THE COURT:  I don't recall Mr. Velkei's --
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 1           MR. STRUMWASSER:  He referred to it as a

 2 corrective action plan.  That was the first time I think.

 3      Q.   What is a CAP?

 4      A.   A CAP is a corrective action plan.

 5           THE COURT:  She already testified to that.

 6           MR. VELKEI:  I didn't say a word, your Honor,

 7 amongst the confusion.

 8           THE COURT:  Move on.

 9 BY MR. STRUMWASSER:

10      Q.   And did you receive this in February of 2007?

11      A.   Yes, I did.

12      Q.   Now, I'm going to show the witness a document and

13 ask it be marked as Exhibit Seven.  It purports to be a

14 agenda dated February 14, 2007 for a PacificCare meeting

15 agenda.

16           Exhibit Seven?

17           THE COURT:  Yes.

18         (Exhibit Seven marked for identification.)

19      Q    (By Mr. Strumwasser) Ms. Smith, do you recognize

20 this document?

21      A.   Yes.

22      Q.   Is this, in fact, the agenda that was discussed at

23 a February 14 meeting between PacificCare and the

24 Department?

25      A.   Yes.
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 1      Q.   And is the updated CAP item number three on the

 2 agenda the CA -- the corrective action plan that is now

 3 Exhibit Six?

 4      A.   I didn't mark my exhibits so I'm sorry.

 5           THE COURT:  That's okay.

 6           THE WITNESS:  I can't answer that.  I should have

 7 a pen.

 8           THE COURT:  Hand them up here.

 9           THE WITNESS:  Sure.

10           Would you please repeat it?

11 BY MR. STRUMWASSER:

12      Q.   Yes.  You see on Exhibit Seven, item three of the

13 first three is updated CAP; do you see that?

14      A.   Yes.

15      Q.   Is Exhibit Six that updated CAP that was discussed

16 on February 14?

17      A.   Yes.

18      Q.   All right.  So on the agenda the first item that

19 CDI wanted to go over was incorrect eligibility information

20 on insured's/members leading to claim denials and benefit

21 limitations.  What was the, can you elaborate for the judge

22 about the issue there?  What was going on?

23      A.   Um, well, there were multiple issues with that.

24 One was the fact that the company was incorrectly issuing

25 policies with a 12-month preexisting condition in cases
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 1 were, some of those policies should have had a six-month

 2 pre-existing exclusionary period.  And the second item was

 3 the certificate of credible coverage not being, at that

 4 point in time, we found out that those certificate of

 5 credible coverage were sent to the insurance company.  And

 6 the insurance company just did not attach those documents to

 7 the member records.  Those documents were found to be

 8 floating in there now scan system.  They were starting to

 9 scan everything and keep them electronic, all the records.

10 And so, um, because of those items, claims were being denied

11 incorrectly.

12      Q.   So with respect to the scanning system, was your

13 understanding that the company was now scanning certain

14 documents into a computer system; is that right?

15      A.   Yes.

16      Q.   Was that or was that not the computer system that

17 was actually responsible for determining eligibility for

18 payment?

19      A.   That would have been the system that would also

20 figure out the eligibility for payment, yes.

21      Q.   And were the documents that were being scanned

22 actually being used in the determinations of eligibility?

23      A.   They were used the first time a claim was being

24 submitted under a new policy.  And then for some reason the

25 document was not attached to the member record.  And so all
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 1 subsequent claims during the pre-existing time of either six

 2 months or twelve months that document was not used again.

 3 So the insurance company, in turn, with the subsequent

 4 claims, would deny the claim and ask for that document

 5 again.

 6      Q.   And can you identify where on Exhibit Six, the

 7 CAP, this issue was being addressed?

 8      A.   Well, um, which one of the items?  The one with

 9 the policy problems or the one with the particular credible

10 coverage.  The preexisting condition six months and twelve

11 months.

12      Q.   Let's do that one first.

13      A.   Okay.  Well, that one would be item number two of

14 that exhibit.

15           THE COURT:  Issue number two?

16           THE WITNESS:  Yes.  Issue number two on the CAP

17 what is marked as Exhibit Six.

18 BY MR. STRUMWASSER:

19      Q.   Now, issue number two notes on the second line or

20 second block of that, that the company has, that the

21 Department has indicated the proper exclusionary period, and

22 then to the right of that there is an action item to

23 validate that the system has been updated to reflect the six

24 month exclusion period.  And there's a due date of 2/7/08.

25 Now 2/7/07 would have been a week before your meeting;
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 1 right?

 2      A.   Yes.

 3      Q.   At the meeting did they indicate that that action

 4 item had been taken care of?

 5      A.   I don't believe so.

 6      Q.   Now, with respect to the COCC issue where is that

 7 on the CAP?

 8      A.   The certificate of credible coverage in the mail

 9 room issue are under the CAP Exhibit Six, issue number one.

10      Q.   Okay.  Now, the first item there, the first

11 corrective action is to verify and validate the fax numbers,

12 to use the fax the COCC information.  Why was that required?

13      A.   Some of the members, insureds, were letting us

14 know through the complaint that they were receiving that

15 they had sent them via fax and, um, the company was stating

16 that they never received those documents.  So, um, because

17 of my experience with the insurance company's numbers

18 ringing and ringing and not being forwarded or picked up or

19 mistaken, I just wanted the company to take a look at their

20 fax lines as well to make sure that they are valid and that

21 they are receiving, um, faxes to those lines.

22      Q.   Did they report to you that they completed that

23 verification on February 14?

24      A.   I don't believe so.  As you can see, they had a

25 due date of February 16 so --
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 1      Q.   Well, with respect to all of the items on issue

 2 number one, one, two, three, four, were any of them reported

 3 to you on February 14 to be completed?

 4      A.   I don't believe any of those items were completed

 5 or the company did not, um, state that they completed those

 6 items on the February, during the February 14 meeting.

 7      Q.   Item number two on your agenda was system glitches

 8 and incomplete information regarding the provider contract

 9 information status reimbursement rates and address

10 information.  What was the problem underlying your concern

11 there?

12      A.   Item number two under Exhibit Seven?

13      Q.   Yes.

14      A.   At that point in time we were receiving provider

15 complaints which we were now opening and actually working

16 them as a regular complaint.  These providers were stating

17 to us that they were submitting claims and their claims were

18 not processed.  Um, some of the problems they were

19 encountering were that the computer system provided to them

20 or the access to the portable port -- I'm sorry.  I forget

21 the term that they, the attorney used in the opening

22 statement, the portal that was made available to providers

23 was not working properly for the providers.  And to

24 submitting the, um, claims, request for payment.  For some

25 reason some of the codes that were triggering payments were
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 1 not in the insurance company's system.  And therefore the

 2 claims were not being processed.  Because a lot of the

 3 health insurance claims, um, payments are automated.  And so

 4 if there's one little code missing, one little, some glitch

 5 in the system, that claim will not be paid, will not be

 6 processed and that's what the providers were voicing to us.

 7           MR. VELKEI:  Your Honor, I move to strike as

 8 inadmissible hearsay, testifying with regard to what third

 9 parties said out of court without being able to challenge

10 the truth of the Makers asserted.

11           MR. STRUMWASSER:  Well --

12           THE COURT:  Go ahead.

13           MR. STRUMWASSER:  Administrative hearsay.

14           THE COURT:  Overruled.  So noted.

15      Q    (By Mr. Strumwasser) Where in the credible action

16 plan does Exhibit Six, is the system glitches regarding

17 provider contracting appear?

18      A.   Where in Exhibit Six?

19      Q.   Yes.  Was it on their corrective action plan?

20      A.   Um, I don't think -- I don't see it.

21      Q.   As you recall, do you recall the issue coming up

22 at the February 14 meeting?

23      A.   Yes.  Um, what happened was that in meeting with

24 the insurance company as issues would develop, I wanted to

25 keep them appraised of these issues.  And so, um, items that
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 1 perhaps were not discussed beforehand would be brought up to

 2 the insurance company's attention so that we can either get

 3 a quick explanation as to perhaps that was a one time

 4 incident or, um, work on it for resolving the issue.

 5      Q.   Item number three, the ongoing delay correcting

 6 processing errors.  What was the status of your concern at

 7 that point going into the February 14 meeting?

 8      A.   Um, this is in reference to the request that I had

 9 made on the corrective action plan that the company put

10 together regarding the certificate of credible coverage,

11 reprocessing of claim.  And, um, I did not have a definite

12 time line as to when that process would be completed.  And,

13 um, somewhere in there I thought that there were 3000 or

14 over 3000, close to 4,000 claims that were identified as

15 possibly be denied in error.  Um, and that's a lot of

16 members that were waiting for their payment so I wanted to

17 know what the status was.

18      Q.   We used the term reprocessing a couple of times.

19 What does that mean in this context?

20      A.   It means that the company would review, rereview

21 the records and, um, based on what they already had, make a

22 decision if it was improperly denied to go ahead and issue

23 payment to the member.

24      Q.   And reconsideration?

25      A.   Reconsideration.  Yes.
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 1      Q.   Item four, tell the judge what item four

 2 addresses?

 3      A.   Um, Exhibit Seven?

 4      Q.   Yes.  I'm sorry.  Of course.  Exhibit Seven.

 5      A.   In my opinion, in reviewing the document that was

 6 provided to me by PacificCare life and health insurance

 7 company as the document showing reprocessing of those

 8 claims, that particular document did not contain any

 9 information regarding interest payments.  If a claim again

10 is reprocessed at a later date, um, and it is determined to

11 be payable and it should have been payable and it's now some

12 time retroactive, effective retroactively, if it had already

13 passed the 30-day time line, then the statutory 30-day to

14 pay then that claim should also include or have added to it

15 the statutory interest.

16      Q.   Go on.  I'm sorry.  Are you finished?

17      A.   Um, that document that they submitted to me did

18 not have reference to the claims being group processed and

19 interest being added to that reprocessing.

20      Q.   It did have reference to the claims being

21 reprocessed but not to the interest; right?

22      A.   That's correct.

23      Q.   So just to make, make it clear here, if a claim is

24 received by the company on January 1 and the company

25 reprocesses it on July 1 and pays the claim on July 2, what
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 1 is the Department's position about how long that has been

 2 with respect to the interest payment obligation?

 3      A.   From January 31 to the date that it's paid, which

 4 would have been June 2 you stated?

 5      Q.   In other words, the obligation runs from the

 6 January 1 submission date; is that right?

 7      A.   Yes.  If the company had all the records in their

 8 possession and they just did not process it correctly that

 9 the interest is to be added.

10      Q.   Is that a standard practice in the industry if you

11 have to reprocess to pay interest on the, if it's more than

12 30 days?

13      A.   Yes.

14           MR. VELKEI:  Objection.  Lack of foundation.

15 Calls for expert opinion.

16           THE COURT:  Overruled.

17 BY MR. STRUMWASSER:

18      Q.   Your answer was --

19      A.   Yes.

20      Q.   Item number five is missing CPT codes.  What are

21 CPT codes?

22      A.   CPT codes are a series of codes that the, um,

23 health providers use in designating the different procedures

24 that they do in order to bill insurance companies for

25 payment.



110

 1      Q.   And those are company specific or uniform

 2 throughout the industry?

 3      A.   Those are uniform throughout the industry.

 4      Q.   And what's the issue with respect to PacificCare

 5 that you were addressing on item five?

 6      A.   Um, we actually have found that the insurance

 7 company's computer system was omitting certain CPT codes.

 8 They just did not exist on their system so, therefore, any

 9 claims made for payment by providers that were using those

10 codes were not being paid.  They were being denied.

11      Q.   So, in other words, certain kinds of services were

12 not being paid?

13      A.   Yes.

14      Q.   And what -- what did PacificCare tell you about

15 that problem at the February 14 meeting?

16      A.   That they were working on it.

17      Q.   By the way, with respect to interest payments on

18 improperly processed claims item four. I neglected to ask

19 you what the company said about that on February 14?

20      A.   Actually, I believe at that time they were going

21 to add it to the CAP.  I don't think that they have added

22 that to begin with.

23      Q.   Item six is a description of system changes.  What

24 were you looking for there?

25      A.   Um, I believe at around that time the company was
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 1 trying to explain to me and my team that there were going

 2 through some system change after the merger.  I didn't quite

 3 understand what those were so I was asking the company to

 4 explain to me what they were.

 5      Q.   Did they clarify those at the February 14 meeting?

 6      A.   No, those were actually, um, deferred to a future

 7 meeting.

 8      Q.   Item seven, what ventures are being taken to enter

 9 various eligibility benefits and provider data screens have

10 been rechecked for accuracy.  Also linkage to the

11 appropriate entity/files.  What is the concern there?

12      A.   Some of the providers were telling us that they

13 did not have access to all the screens over the portal.  And

14 the company was stating to us at the time that everything

15 was working just fine.  Um, we had asked the company to

16 review those issues or the allegations made by the

17 consumers.

18      Q.   And what did the company report to you on

19 February 14?

20      A.   That they would work on it.

21      Q.   Item eight, what exactly is the company doing to

22 check all claims that were processed once the system

23 changed?  Could you describe for the judge what your

24 concerns were there?

25      A.   Yes.  I wanted to know if they have some type of
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 1 quality control.  Most companies do.  I certainly have

 2 quality control of my employees so I wanted to know what

 3 they were doing.

 4      Q.   What did they report on February 14?

 5      A.   Um, that they had something but they would explain

 6 to me fully at the different separate meeting, a different

 7 date.

 8      Q.   Now, I notice the word exactly in that question.

 9 Why did you include the word exactly in that question?

10      A.   From the amount of, um, of consumer complaints

11 that we were receiving continuously and the fact that we had

12 now, I had designated a team in my department to work on

13 this, and I had voiced my concerns to the company.  Um, we

14 were scheduled, we scheduled meetings every two weeks.  It

15 just seemed that items were not moving forward.  I wasn't

16 certain the item that were promised to me were being done.

17      Q.   Now, item nine is EOBs and you already testified

18 you had concern about the adequate notice was given for the

19 EOBs?

20      A.   Yes.

21      Q.   Um, what was said by the company on February 14

22 about that?

23      A.   Um, again, the company deferred this topic to a

24 future date and actually they didn't believe there was

25 anything wrong but they would check the system.
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 1      Q.   Turn, if you would, to the, I think it is the

 2 third or fourth page with the Bates number 17569.  Of

 3 exhibit -- I'm sorry -- of Exhibit Six.  Do we have a new

 4 EOB issue here?  Or a different EOB issue than the one you

 5 just described?

 6      A.   Yes.

 7      Q.   What's this -- what's this different issue?

 8      A.   Um, under the California insurance code, section

 9 790.03(h)(1), um, the insurance company, when denying claims

10 they're supposed to, first party, to a policy holder a

11 person that pays premiums to them, they're supposed to give

12 that party, the insured, the member, an exact explanation as

13 to why they're being denied benefits.  And for the

14 pre-existing condition, there wasn't enough information on

15 the EOBs -- in our opinion to justify those denials.

16      Q.   And what did they report to you on that in

17 February 14?

18      A.   That they will be looking into that and get back

19 to me.

20      Q.   Item ten, what is item ten there about?

21      A.   On Exhibit Seven?

22      Q.   Seven, yes.  I'm sorry.  I keep bringing that up

23 to you.

24      A.   Item ten, um, the Department raised a question to

25 the insurance company regarding the compliance with the new
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 1 provider, the SBE 367, which we discussed a little earlier,

 2 maybe an hour ago.  The statute, um, giving the provider

 3 certain rights to grieve and certain rights to payments and

 4 what have you under their policy of insurance of somebody

 5 else's.  Um, that statute gives the provider a right to

 6 grieve and have their concerns appealed -- well, they have a

 7 right to appeal to the insurance company first.  And the

 8 insurance company is supposed to have a process.  They're

 9 mandated to have a process to have that system going.  The

10 providers were telling us at that time that the appeals

11 process was not compliant with the new statute.

12      Q.   And what did the company tell you on February 14

13 about that concern?

14      A.   I believe they deferred it until later for review.

15 However, they thought they were in compliance.  They were

16 just going to rereview what they're doing and get back to

17 me.

18      Q.   Item 12, multiple requests to provide data to the

19 Department and compliance with California code of regulation

20 2695.5(a), what was your concern there?

21      A.   My concern there was directly related to the

22 consumer complaints that my officers were handling.  The

23 consumer complaints that each individual officer was

24 assigned has a separate complaint number.  And each one has

25 requests based on resolving that particular consumer
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 1 complaint.  And during that process, the letter that goes

 2 out to the insurance company makes a request for either the

 3 documents, the supporting documents or the claim file.  And

 4 there is a time deadline in the insurance, the California

 5 code of regulations section 259.5(a) of 21 days plus mailing

 6 for responding to the department on those concerns.  My

 7 officers were telling me they were not receiving responses

 8 in time -- timely responses.

 9      Q.   Take a look at the attachment to Exhibit Five, the

10 e-mail.  This is the PacificCare meeting summary of the

11 February 14 meeting; is that right?

12      A.   Yes.

13      Q.   Did you review it at the time when you got it?

14      A.   Yes.

15      Q.   And did you determine, did you come to the

16 conclusion that it accurately reflected what happened?

17      A.   Yes.

18      Q.   So I just, let's go back to seven for just one

19 second.  Looking at your items one through twelve, which of

20 those items was PacificCare able to give you closure on on

21 February 14?

22      A.   Closure, I don't believe any one of them.

23      Q.   Were all of them deferred until later action?

24      A.   Yes.

25           MR. STRUMWASSER:  Your Honor, may five, six and
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 1 seven be admitted with the understanding that five and six

 2 are at least temporarily sealed?

 3           THE COURT:  Well, six isn't temporarily sealed.

 4 It doesn't have a designation on it.  You're now claiming it

 5 should so I need to deal with that.

 6           MR. VELKEI:  Yes, your Honor.  I believe that our

 7 copy of this document is marked confidential.  This is the

 8 Department's copy.  I can't, in my view we've marked this

 9 confidential.  We have to go back and look.

10           THE COURT:  That's fine.

11           MR. VELKEI:  We'll go and do that.

12           THE COURT:  Any objection to it being admitted?

13           MR. VELKEI:  A few concerns.  I don't see

14 objection on grounds of relevance with regard to what this

15 has to do with the OSC.  It's prejudicial potentially under

16 Government Code 11513(f).  None of this stuff is at issue in

17 the OSC.  I'm not sure why we're spending so much time on

18 it.  And, finally, on Exhibit Seven, it is administrative

19 hearsay.  It is only for the truth of the matter asserted.

20 We don't agree that all of these are, in fact, violations of

21 this agenda accurately, um, articulates what, in fact,

22 happened.  Simply an agenda that she wished to discuss

23 certain items.

24           THE COURT:  You can cross examine her on it.  I'm

25 going to admit them with the question mark about the
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 1 confidentiality of five and six.

 2           MR. VELKEI:  Thank you, your Honor.

 3           MR. STRUMWASSER:  Thank you, your Honor.  If you

 4 planned to take an afternoon break, this is a good time.

 5           THE COURT:  This is a good time, all right.

 6           MR. STRUMWASSER:  Good time, your Honor.

 7           THE COURT:  Well, if we take ten minutes we could

 8 probably get a little farther on this by 4:00.

 9           MR. STRUMWASSER:  Yes.

10           THE COURT:  So let's try and do that.  Um, I'm

11 going to go see if I can find my copy of this.  Otherwise, I

12 guess I'll need another copy.

13           MR. VELKEI:  We'll bring a copy for you tomorrow.

14 your Honor.

15            (Recess from 3:15 p.m. to 3:25 p.m.)

16           THE COURT:  Okay, we'll go back on the record.

17 BY MR. STRUMWASSER:

18      Q.   Ms. Smith, another question or two regarding the

19 February 14 meeting.  In the course of that meeting, did you

20 ask when all of these problems were going to be resolved?

21      A.   Yes.  I actually wanted to know that every one of

22 those items be reviewed and, um, be concluded.  And so every

23 one of them I had asked the company to give me a date for

24 confirmation.

25      Q.   Well, you asked specifically about cumulatively
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 1 when is all of this going to be taken care of?

 2      A.   I don't -- that is not my nature to ask a

 3 cumulative when it is more specific than that.

 4      Q.   Did anybody from PacificCare answer your question

 5 about when it was going to get resolved?

 6      A.   I believe that was a question raised by one of my

 7 team members.

 8      Q.   Oh, okay.

 9      A.   And the question was made by Bob Masters.  He

10 point blank asked if, um, the company had a time frame to

11 resolve these items.  And the answer from the company by Ms.

12 Hulbert was that she had been through other mergers.  This

13 was her third one and it typically took three to five years

14 to resolve merger-related problems.

15      Q.   Did she say why it couldn't be done any faster?

16      A.   Yes, she did.  She stated that it would be cost

17 prohibitive to do any other things faster fashion.

18      Q.   After the February 14 meeting was there a

19 subsequent meeting?

20      A.   Yes.

21      Q.   When was that?

22      A.   March 7, 2007.

23           MR. STRUMWASSER:  Okay.  Your Honor, we got

24 another one of those issues.

25           THE COURT:  Okay.
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 1           MR. STRUMWASSER:  Document PAC 0061862 is a

 2 presentation that PHLIC made to CDI On March 7.

 3 Interestingly, this cover page was one of the slides that

 4 Mr. Kent showed you this morning --

 5           THE COURT:  Yes.

 6           MR. STRUMWASSER:  -- without so much as a

 7 confidential stamp on it.  We maintain there is nothing

 8 confidential about this.  It was all presented to the

 9 Department.

10           THE COURT:  Okay.

11           MR. STRUMWASSER:  But if your Honor wants to stick

12 with the same process for the time being.

13           THE COURT:  Yeah, for the time being.

14           MR. STRUMWASSER:  So we're on exhibit --

15           THE COURT:  Eight.

16           MR. STRUMWASSER:  -- eight.

17           MR. VELKEI:  Thank you, your Honor.

18           THE COURT:  Unless you want to withdraw the

19 confidentiality.

20           MR. VELKEI:  I do not.  Thank you.

21          (Exhibit Eight marked for identification.)

22 BY MR. STRUMWASSER:

23      Q.   Exhibit Eight, Ms. Smith, what exactly do we have

24 here?

25      A.   This is a brochure that PHLIC had provided to the
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 1 Department on March 7, 2007.

 2      Q.   And on the second page with the Bates numbers

 3 ending in 1863, we have a list of attenders.  Were you at

 4 the March 7 meeting?

 5      A.   Yes, I was.

 6      Q.   Were these listed people all present as best you

 7 recall?

 8      A.   Yes, they were.

 9      Q.   And did, in fact, PacificCare make this

10 presentation?

11      A.   Yes.

12      Q.   For this, was this handed out or was it projected

13 or was it slides?  What was it?

14      A.   This was a brochure that was given to us.  And

15 there were various slides.  Some of the slides made or shown

16 as a presentation were not -- are not part of the brochure.

17           MR. VELKEI:  Your Honor, I did want to note for

18 the record that there is a confidentiality designation that

19 accompanied the actual document originally.  It's in, at the

20 bottom of the slide.  This confidential property of

21 Enterprise, do not reproduce or distribute without the

22 express written consent of Enterprise.  That was on the

23 document before this was produced with our confidential

24 designation.

25
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 1 BY MR. STRUMWASSER:

 2      Q.   Take a look, Ms. Smith, at the fourth page ending

 3 in 1860 -- I'm sorry.  Page 1865.  Did PacificCare make a

 4 presentation to you regarding the Care Trust Network?

 5      A.   Yes.

 6      Q.   Did, what was your understanding regarding

 7 PacificCare's reliance, if any, on the Care Trust Network at

 8 the time of the acquisition?

 9      A.   My understanding was that PacificCare Life and

10 Health Insurance Company was not reliant upon CTM but United

11 Health Care was.

12      Q.   So PacificCare had its own network?

13      A.   That was my understanding.

14      Q.   And it didn't lose that network, did it or did it

15 not lose that network in the course of the acquisition?

16      A.   It did not lose that network as far as I was

17 aware.

18      Q.   Did anybody point that out in the meeting on

19 March 7?

20      A.   No.  Um, the meeting was moreorless a presentation

21 made by the PacificCare Life and Health staff.  And actually

22 mostly namely Sue Berkel and, to some extent, um, Jean Diaz.

23      Q.   Who is Jean Diaz?

24      A.   I'm sorry.

25      Q.   Who is Jean Diaz?
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 1      A.   Jean Diaz is thing or was at the time a director

 2 officer of regulatory.

 3      Q.   J-e-a-n --

 4      A.   J-e-a-n Diaz.

 5      Q.   D--i-a-z?

 6      A.   D-i-a-z, yes.

 7                Um, at this time actually, I'm sorry.  I

 8 didn't continue, finish my response.  Um, the company had

 9 asked us as the Department of Insurance, to listen to their

10 presentation and hold all questions until the end of the

11 presentation if we had any.

12      Q.   So did PacificCare in the course of the March 7

13 presentation identify any reason for the issues that you had

14 been raising with PacificCare other than factors external to

15 PacificCare?

16      A.   Not -- not that I can recall if they were external

17 factors.

18      Q.   Did they claim it principally or entirely on the

19 CTN network loss?

20           MR. STRUMWASSER:  Objection.  Leading.

21           THE COURT:  All right.  Rephrase the question.

22 BY MR. STRUMWASSER:

23      Q.   What rule, if any did the CTN network loss play in

24 PacificCare's explanation of the problems?

25      A.   Loss of the CTN was the blame that Sue Berkel or
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 1 the explanation that Sue Berkel gave to the Department at

 2 the time for claims being improperly processed.

 3      Q.   Take a look at the two pages down there, 1867, the

 4 timely changes, the challenges that we're overcoming?

 5      A.   Yes.

 6      Q.   Did PacificCare explain what retro effective

 7 contract loads were?

 8      A.   Yes.

 9      Q.   What were they?

10      A.   Those were position contracts that had to be

11 reentered purportedly due to the fact of the, the loss of

12 the CTN network.  And those contracts were incorrectly

13 entered into PacificCare's or United Health Care's system at

14 the time.

15      Q.   So they had to, and I just want to get the

16 phrasing right.  When they had a new contract with a

17 provider, they would load that contract into the United

18 computer; is that the idea?

19      A.   Yes.

20      Q.   Okay.  Now, for those physicians who were already

21 in the PacificCare network, there was no need -- was there

22 or was there not a need to load the contracts into the

23 United network in order for those physicians to be paid

24 pursuant to their PacificCare contract?

25           MR. VELKEI:  Objection.  Calls for speculation,
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 1 lack of foundation.  That relates to our internal processes.

 2 I don't think the witness has any background or experience

 3 to that.

 4           MR. STRUMWASSER:  It doesn't relate to internal

 5 processes at all.  It relates to logic --

 6           MR. VELKEI:  You're asking.

 7           MR. STRUMWASSER:  Yeah?  It relates to the,

 8 whether or not they had to load PacificCare contract

 9 vendors' data in the United contract in order for

10 PacificCare to pay the PacificCare claim.

11           MR. VELKEI:  It's one thing to say did they, did

12 PacificCare executives bring that issue up and what do they

13 say about it?  But you have not established any foundation

14 for this witness to testify with regard to contract loading

15 at PacificCare and the impact of immigration with United.

16           THE COURT:  Can you read that question back to me

17 please?

18                        (Record Read.)

19           THE COURT:  I'm going to sustain the objection.

20 BY MR. STRUMWASSER:

21      Q.   Um, prior to the merger, Ms. Smith, was

22 PacificCare paying vendors -- strike that.  Was PacificCare

23 paying providers in the PacificCare network for services

24 rendered to PacificCare insureds?

25      A.   That was our understanding of the Department of
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 1 Insurance, yes.

 2      Q.   Had you had any difficulty prior to the

 3 acquisition, any special difficulty with PacificCare's doing

 4 so?

 5      A.   Not any significant issues, no.

 6      Q.   And do you know what the computer program, what

 7 the computer system was called that paid PacificCare claims?

 8      A.   I'm sorry.  I don't remember.  They spit out some

 9 shocking, that their company uses but I can't recall.

10      Q.   Did you hear the word RMS used?  R-M-S?

11      A.   Yes.  Yes.  That was.

12      Q.   So it was PacificCare told you that the RMS system

13 had been paying PacificCare, paid providers for PacificCare

14 insureds?

15           MR. VELKEI:  Objection.  Leading.

16           THE COURT:  Sustained.

17 BY MR. STRUMWASSER:

18      Q.   And what did PacificCare tell you was the function

19 of RMS?

20      A.   Um, I'm not very familiar with that system so I

21 can't answer that question.

22      Q.   Did anybody ask at the, at any time at the March 7

23 meeting -- did they ever take questions at the March 7

24 meeting?

25      A.   They take very few questions at the end, yes.
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 1      Q.   Was -- anybody allowed to ask or did anybody ask

 2 whether the RMS system could continue to pay PacificCare

 3 providers under the PacificCare contracts?

 4      A.   Nobody else.

 5           MR. VELKEI:  Objection.  Leading.  Vague as well.

 6           THE COURT:  Very well.  She answered no.  Let's

 7 move on.

 8      Q    (By Mr. Strumwasser) Go ahead and answer.

 9      A.   The answer is no.

10      Q.   Did you understand the loss of CTN to affect the

11 PHLIC provider contracts?

12      A.   That is what the company was claiming, yes.

13      Q.   Is that right?  They said that -- that when they

14 lost CTN they could no longer pay PHLIC providers?

15      A.   That's -- that was my understanding of that

16 meeting.  The presentation of that meeting that's what it

17 seemed the company was trying to convey to me.

18      Q.   The, on page 1867, there is a reference to 1700

19 physicians contracted after 6/23/06.  What was said about

20 those 1700 physicians?

21      A.   Um, that was the first time the company had ever

22 brought this issue to the Department attention and what the

23 company stated at the time was that they had self identified

24 approximately 1700 physician contracts that were loaded

25 incorrectly into their system that was supposed to be
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 1 effective 6/23/06.  And the company stated that the, because

 2 of reasons beyond their control, um, they were not able to

 3 properly do so.  But that they, all those contracted

 4 physicians had claims, um, with the company, and the company

 5 was trying to retroactively reprocess these claims -- to

 6 reflect correct payment.

 7      Q.   And did PacificCare tell you when they intended to

 8 have that problem fixed?

 9      A.   They had a target date, I believe of 4/15/07 which

10 is printed on that.  It was part of the slide in their

11 presentation.

12      Q.   Do you know sitting here today whether they made

13 that deadline?

14      A.   Yes, I do.

15      Q.   Did they?

16      A.   No, they didn't.

17      Q.   So what were the consequences to the 1700

18 physicians of this upload issue?

19           MR. VELKEI:  Objection.  Lack of foundation.

20 Calls for speculation.

21           THE COURT:  Do you know?

22           THE WITNESS:  I do.

23           THE COURT:  All right.  Go ahead.

24           THE WITNESS:  When the Department found that out

25 that the company came to us telling us this information it
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 1 made sense the reason why we were getting so many provider

 2 complaints.  And the provider complaints were that their

 3 claims were not processed at the right correct rate and so

 4 that's when we put it together.  Oh, that's the reason why.

 5 Um, there were just a handful of providers.  Now we're not

 6 aware there were 1700.

 7      Q    (By Mr. Strumwasser) So let's take a look at the

 8 next page at 1869.  There's a reference to demographic

 9 errors.  Did you have an understanding of what demographic

10 errors were?

11      A.   At the time I did but I'm not sure I could

12 completely remember what the company was trying to convey.

13      Q.   Well, was there a problem with the entry of

14 provider specific information in the United Health Care

15 network?

16           MR. VELKEI:  Calls for speculation.  Lacks

17 foundation.  Leading.

18           THE COURT:  Sustained.

19      Q    (By Mr. Strumwasser) Do you know -- did

20 PacificCare tell you that there was a problem with the

21 physician information being uploaded to the United network?

22           MR. VELKEI:  Objection.  Leading.

23           THE COURT:  Overruled.

24           THE WITNESS:  Yes.

25
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 1 BY MR. STRUMWASSER:

 2      Q.   They said that there was a problem?

 3           MR. VELKEI:  Objection.  Leading.

 4           THE COURT:  I think that's what the yes was.  That

 5 they told you there was a problem; is that correct?

 6           THE WITNESS:  That's correct.

 7           MR. STRUMWASSER:  Thank you, your Honor.

 8      Q.   Are you able, sitting here today, to give an

 9 example of such a problem?

10                A hypothetical example not necessarily a real

11 one?

12      A.   I don't remember the names of the providers that

13 came to the Department but, yes, I recall providers coming

14 to the Department with written complaints regarding this

15 issue, yes.

16      Q.   What kinds of provider information created these

17 discrepancies that you recall?

18      A.   Inaccurate data on the data inside the -- or

19 within the, um, database that the company was maintaining.

20      Q.   Was it necessarily inadequate, inaccurate or

21 merely a variance?

22           MR. VELKEI:  Objection.  Leading.

23           THE COURT:  Sustained.

24 BY MR. STRUMWASSER:

25      Q.   What do you mean by inaccurate?
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 1      A.   There were various problems that providers were

 2 complaining about.  Some of them were, um, they had records

 3 with some variation of information.  And, um, if they were

 4 accessing their information under the wrong record, it would

 5 create problems with claims processing.  Um, again, the

 6 rates were incorrectly loaded.  Um, codes, CPT codes that we

 7 discussed earlier were not existent.  Some of them dropped

 8 off of the their, the PacificCare's system and so, um, that

 9 created problems with claims matching accurate payment.

10 Some of the providers were stating that their, um, tax ID

11 number was incorrectly processed and therefore they couldn't

12 get payment.  There were various issues.  I can't remember

13 all of them but there were a bunch of them.

14      Q.   What did PacificCare say they were going to do

15 about it?

16      A.   Um, I believe they were working on cleaning up the

17 data.  They did state that they had an issue.  They

18 acknowledged there was a problem.  But, um, they did not

19 have an accurate or an actual date of completion that they

20 were working on at the time.

21      Q.   Take a look at the third sub bullet on 1869

22 entitled solution.  Do you recall what PacificCare said

23 their solution was?

24      A.   Well, their immediate response was that the doctor

25 had access to, um, their own records through the portal.
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 1 And the doctor can correct their own information.

 2      Q.   So their solution was to have the physician edit

 3 the PacificCare, the United data base?

 4      A.   That was one of the solutions, yes.

 5      Q.   Did, um, was one of the issues, I believe you said

 6 was fee schedule errors; is that right?

 7      A.   Yes.

 8      Q.   Did PacificCare people tell you how much was at

 9 issue in the fee schedule discrepancies?

10      A.   I believe part of the presentations stated

11 $250,000 of underpayments.

12      Q.   To physicians and others?

13      A.   To the physicians, to the providers.  Uh-huh.

14 Yes.

15      Q.   Oh, yeah.  I'm sorry.  That's recited on page 70,

16 the next page?

17      A.   Yes.

18      Q.   Thank you.

19                Did you discuss at all at the March 7 meeting

20 other claims processing problems?

21      A.   The Department didn't discuss much.  It was a

22 presentation again.

23      Q.   Did PacificCare reveal to you a change in the

24 location of their claim processing?

25      A.   Yes.
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 1      Q.   What did they say?

 2      A.   That claims were being processed and mainly in

 3 Texas with three other locations, all out of California.

 4      Q.   Prior to that, did PacificCare have a claims

 5 operation in California?

 6      A.   Yes.

 7      Q.   So you understood that to be that they were

 8 closing that?

 9      A.   Um, that's what any person being at that meeting

10 would have concluded, yes.

11      Q.   Take a look at page 1872, please.  This is an

12 organization for their claims people; is that right?

13      A.   Yes.

14      Q.   Was Ms. Underhaar present,  U-n-d-e-r-h-a-a-r, at

15 the March 7 meeting?

16      A.   Yes, she was.

17      Q.   Was Raynee, R-a-y-n-e-e, Andrews present?

18      A.   Yes, Raynee Andrews is present.

19      Q.   And she was shown as site director.  Do you know

20 what site she was site director of.

21      A.   I believe she was at the Texas location.  3.

22      Q.   And so she had her claims managers in Texas.  Is

23 that your interpretation of this chart?

24      A.   Yes.

25      Q.   Was there a discussion on March 7 about the EOB
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 1 language?

 2      A.   We didn't have a discussion again.  So it

 3 wasn't -- there wasn't a two-way conversation.

 4      Q.   Did, did Ms. Diaz address the EOB language in the

 5 course of the meeting?

 6      A.   Yes, she did.

 7      Q.   What did she say?

 8      A.   She presented to the Department the fact that she

 9 was the one that designed the EOB and worked with IT closely

10 to put the language in the appropriate language in all the

11 appropriate fields.

12      Q.   And did you have any response at that time?

13      A.   Actually, that was one of the few items that we

14 did bring up to the company after the meeting.  And we

15 wanted to make sure that Ms. Diaz understood that we had

16 seen explanation of benefits without the Department of

17 Insurance language.  And, um, she told us immediately that

18 that could not be possible.  She, herself entered that

19 information and worked closely with IT to make sure that was

20 correctly implemented and done.  And so we had, um, agreed

21 with her to provide her with copies of these explanation of

22 benefits that were missing the Department of Insurance

23 required language.

24           MR. STRUMWASSER:  Your Honor, may Eight and B be

25 received in evidence?



134

 1           THE COURT:  Any objection?

 2           MR. VELKEI:  Subject to my prior objections, no,

 3 your Honor.

 4           THE COURT:  All right.  That will be entered.  Is

 5 this a good time to -- (sneeze)  Bless you.  Is this a good

 6 time to stop?  No?

 7           MR. STRUMWASSER:  Actually, I think if we could go

 8 ahead if I could go a little further, I can get to a more

 9 logical place of closure.

10           THE COURT:  Sure.

11           MR. STRUMWASSER:  We have one of those situations

12 again, and I would just like to show your Honor the

13 documents in question.  I will first provide your Honor with

14 PAC 0010619, which is an e-mail chain between Ms. Smith and

15 PacificCare.

16           MR. VELKEI:  And, your Honor, if I may just ask

17 the Court to instruct the parties to meet and confer.  It

18 seems that Mr. Strumwasser has a list of these things.  I

19 would like to just go through them.  We can perhaps take

20 some of them off the list.

21           MR. STRUMWASSER:  That, your Honor, that is not a

22 satisfactory solution.

23           THE COURT:  Well, you say in your agreement that

24 you have agreed to meet and confer.  And I am going to order

25 you to meet and confer.
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 1           MR. STRUMWASSER:  Your Honor, we -- we did so.  It

 2 was a pre condition to the bringing the motion that we

 3 brought.

 4           THE COURT:  Well, do it again.  If they're willing

 5 to meet and confer and take some of these things off, let's

 6 do it.

 7           MR. STRUMWASSER:  Your Honor, we're going to do

 8 exactly what they did.  We will list all the documents and

 9 we will have a discussion about it.  Nobody is going to go

10 anywhere about it and we'll be back here.

11           MR. VELKEI:  Mr. Strumwasser, if we could do this

12 in pieces.  We'll start with the ones you have.  I'll sit

13 with you after this hearing's over and we'll go through and

14 maybe we can take some of the designations off.  We are

15 doing this in good faith.  It will save everybody time as

16 opposed to us trying to do this in trial.

17           THE COURT:  Well, there dees seem to be a

18 difference between the presentation which I can put in an

19 envelope and some of these e-mail chains which is what I

20 can --

21           MR. VELKEI:  We may agree, your Honor.  I would

22 just like to sit down with counsel and go through this.

23           MR. STRUMWASSER:  Your Honor, there are thousands

24 of exhibits.  We're in trial now.  I don't want to be in --

25           THE COURT:  This is an administrative hearing.  I
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 1 know you would like to be in Federal court but we're not,

 2 okay.  So I want to you meet and confer and see if you can

 3 resolve this.

 4           MR. GEE:  We have to give them advance warning

 5 each night of what exhibits we plan to use the next day and

 6 telegraph what our testimony is going to be about and let

 7 them know what evidence we want to put in.  Because that

 8 the --

 9           THE COURT:  You're seriously telling me that you

10 have a problem with that?

11           MR. STRUMWASSER:  Well, it's impeachment documents

12 that are going to come in.

13           THE COURT:  Well, we'll talk about impeachment

14 documents somewhere down the line.  We're not there yet, are

15 we?

16           MR. STRUMWASSER:  Your Honor, you're entitled to

17 have us prepare this case with our full attention, whether

18 it is a federal trial, a court or a OAH.  We don't have time

19 to go through 10,000 exhibits or 1,000 exhibits with Mr.

20 Velkei on a case-by-case basis to get an answer we know for

21 a fact is going to be the case today.

22           MR. VELKEI:  I'm willing to take the time.  And

23 it's Velkei by the way, sir.  I'm willing to take the time

24 with Mr. Strumwasser at least to start with the documents

25 that he has in mind for now.
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 1           THE COURT:  I mean you must know the documents

 2 that you're going to present.  This is really not hide the

 3 ball.  I'm not saying that you're wrong in the sense that

 4 there are a lot of documents here with confidential on them

 5 and I know that was your concern in the first place.

 6           MR. STRUMWASSER:  Right.

 7           THE COURT:  So one more time, see if you can

 8 resolve this.  It's not, I'm not saying it's your fault or

 9 problem.  Let's see if you can resolve it.  Let's see if we

10 can get some of these taken away.

11           MR. STRUMWASSER:  Very well.

12           THE COURT:  And if not, it will be back in my lap.

13           MR. STRUMWASSER:  Your Honor, very well.  We're

14 up.  Um, this is a good place then.

15           THE COURT:  All right.  So I'm going to mark this

16 though, right?  It is an April 6, 2006 e-mail chain?

17      Q    (By Mr. Strumwasser) If we're going to --

18           THE COURT:  2007.  I'm sorry.

19           MR. STRUMWASSER:  Yeah, if we're going to get

20 closure on this let's also then mark --

21           THE COURT:  Good.

22           MR. STRUMWASSER:  -- CDI 1000017785, which is

23 exactly the same document.

24           THE COURT:  All right.

25           MR. STRUMWASSER:  Except without the --
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 1           THE COURT:  Confidence.

 2           MR. STRUMWASSER:  Except without Ms. Smith's

 3 e-mail back saying Hi, Dora, etc.

 4           THE COURT:  Mark that as Exhibit Ten.

 5           (Exhibit Ten marked for identification.)

 6           MR. STRUMWASSER:  Very good.

 7           THE COURT:  And that's an e-mail with the top date

 8 of March 20, 2007.  Okay.

 9           MR. STRUMWASSER:  And nine was the --

10           THE COURT:  Nine is the top date is April 6, 2007.

11 So if they're really confidential and you want to go through

12 it, confidential doesn't mean to me that they're not out

13 there.  It means that you want me to put them in an envelope

14 really.  This is my understanding of what confidential is.

15 I don't want to put hundreds of e-mails and things in

16 envelopes.

17           MR. VELKEI:  Your Honor, let me ask you a

18 question.  If there is a, it may certainly solve the problem

19 if there's -- if there's an understanding if this doesn't go

20 out to the public and this is the proceeding itself is --

21           THE COURT:  So what can happen, I'm not going to

22 play that game.  What can happen that somebody can make a

23 public records request.

24           MR. STRUMWASSER:  Uh-huh.

25           THE COURT:  Or a department file for an OAH file.
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 1 Okay.  Those files, subject to going through them just like

 2 any other public records request, can be obtained by the

 3 public.

 4           MR. VELKEI:  Okay.

 5           MR. STRUMWASSER:  But, your Honor, your Honor will

 6 understand why, after having lost a motion this morning in

 7 the interest of transparency.

 8           THE COURT:  Absolutely.  I do understand.

 9           MR. STRUMWASSER:  These documents.

10           THE COURT:  That's why I asked for the code

11 section under which you're asking me to find these to be

12 privileged documents because that's what it says.  And if

13 they are, in fact, trade secrets, I'm willing to put them in

14 an envelope.  If they're not, then don't ask me to.

15           MR. VELKEI:  Your Honor, my instructions are to

16 try to work and get these resolved but I need to know what

17 the documents are to say, okay, no problem.  We'll take it

18 off.

19           THE COURT:  All right.  So can we do that?

20           MR. STRUMWASSER:  We will.

21           THE COURT:  Thank you.

22           MR. VELKEI:  Thank you very much, your Honor.

23           THE COURT:  And we're starting at nine o'clock

24 tomorrow?

25           MR. STRUMWASSER:  That's right, your Honor.
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 1           THE COURT:  Okay.

 2 (Whereupon, at 4:05 p.m. the proceedings were continued to

 3 Tuesday, December 8, 2009 at 9:00 a.m. for further

 4 proceedings.)

 5
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 1 STATE OF CALIFORNIA                     )

 2 COUNTY OF SAN FRANCISCO                 )  SS:

 3

 4           I, the undersigned, declare under penalty of

 5 perjury that I have read the foregoing transcript, and I

 6 have made any corrections, additions or deletions that I was

 7 desirous of making; that the foregoing is a true and correct

 8 transcript of my testimony contained therein.

 9           EXECUTED this _______________________ day of

10 ________________, 2004, at San Francisco, California.

11

12

13                               _____________________________

14                               Starr A. Wilson, CSR 2462
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17
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 1                  REPORTER'S CERTIFICATE

 2           I, Starr A. Wilson, CSR No. 2462, a Certified

 3 Shorthand Reporter, certify:

 4           That the foregoing proceedings were taken before

 5 me at the time and place therein set forth, at which time

 6 the witness was put under oath by me;

 7           That the testimony of the witness, the questions

 8 propounded, and all objections and statements made at the

 9 time of the examination were recorded stenographically by me

10 and were thereafter transcribed;

11           That the foregoing is a true and correct

12 transcript of my shorthand notes so taken.

13           I further certify that I am not a relative or

14 employee of any attorney of the parties, nor financially

15 interested in the action.

16           I declare under penalty of perjury under the laws

17 of California that the foregoing is true and correct.

18           Dated this seventh day of December, 2009.

19

20                               ______________________________

21                               Starr A. Wilson, CSR No. 2462

22

23

24

25
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 1          REPORTER'S CERTIFICATION OF CERTIFIED COPY

 2

 3           I, Starr A. Wilson, CSR No. 2462, a Certified

 4 Shorthand Reporter, in the State of California, certify that

 5 the foregoing pages one through 142 constitute a true and

 6 correct copy of the original proceedings taken on Monday,

 7 December 7, 2009.

 8           I declare under penalty of perjury under the laws

 9 of the State of California that the foregoing is true and

10 correct.

11

12           Dated this seventh day of December, 2009.

13

14

15                     ___________________________________

16                     Starr A. Wilson, CSR No. 2462

17

18

19

20

21

22

23

24

25
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11

12 APPEARANCES:
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 1 FOR THE RESPONDENT:

 2 SONNENSCHEIN NATH & ROSENTHAL, LLP
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 1                          I N D E X

 2 WITNESSES FOR THE COMPLAINANT:

 3 WITNESS             DIRECT CROSS REDIRECT RECROSS COURT

 4 NICOLETA SMITH         150 Resumed

 5                 E X H I B I T S

 6 COMPLAINANT

EXHIBIT NO.                     Identification  Evidence

 7

 8 11        CDI000017541                     170       161

 9 12        CDI000018293                     161       170

10 13        CDI000018208                     170       175

11 14        CDI000017430                     171       175

12 15        CDI000020475                     173       175

13 16        CDI000017912                     174       175

14 17        CDI000017375                     174       175

15 RESPONDENT

EXHIBIT NO.                      Identification Evidence

16 5003      CDI000018217                      182      190

17 5004      1/11/07 letter                    187      190

18 5005      2/09/00 letter                    189      207

19 5006      4/04/07 letter                    205      207

20 5007      5/02/07 letter                    205      207

21 5008      6/19/07 letter                    206      207

22 5009      11/3/06 letter                    213

23 5010      1/23/07 letter                    218

24 5011      2/13/06 letter                    222

25 5012      3/2 letter                        228
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 1 TUESDAY, DECEMBER 8, 2009; 9:15 A.M. DEPARTMENT A; ELIHU

 2 HARRIS STATE BUILDING; 1515 CLAY STREET; RUTH ASTL,

 3 ADMINISTRATIVE LAW JUDGE

 4                            -oOo-

 5           THE COURT:  This is on the record before the

 6 Department of the Insurance Commissioner in the State of

 7 California in the matter of the accusation against

 8 PacifiCare Life and Health Insurance Company.

 9           This is OAH Case No. H2009061395, and it is File

10 Number UPA 20070004.

11           This is the second day of a continuing hearing.

12 Today's date is the 8th of December, 2009.  My name is Ruth

13 Astle.

14           Counsel are present and respondent is present.

15           MR. VELKEI:  Steve Velkei on behalf of the

16 respondent.

17           MR. KENT:  Ron Kent on behalf of the respondent.

18 With us this morning is Nancy Monk on behalf of PacifiCare.

19           MR. STRUMWASSER:  Michael Strumwasser for the

20 Department.

21           MR. VELKEI:  We just had a copy of the Protective

22 Order, if you would like.

23           THE COURT:  So while we are at it, shall I mark it

24 for the record?

25           MR. VELKEI:  That would be good.
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 1           THE COURT:  5002.  This is the Protective Order

 2 concerning confidential material, correct?

 3           MR. VELKEI:  That's correct.

 4           THE COURT:  So now where are we with this?

 5           MR. VELKEI:  I spoke with Mr. Strumwasser, and he

 6 would like to have this meeting on Friday, so we have agreed

 7 to hold off on this issue until then.

 8           In the meantime, Your Honor, on Exhibits 9 and 10,

 9 we are happy to remove the confidentiality designation with

10 the understanding that this can't be disseminated except

11 through an official Public Records Act.

12           MR. STRUMWASSER:  No such understanding on our

13 part.  There are privileged and there are unprivileged.  If

14 we have this third category of confidential, we are not

15 going to have a fourth category of not confidential but not

16 disseminatable.  There are public documents and nonpublic

17 documents, Your Honor.

18           THE COURT:  I don't know exactly what to do

19 because there are also documents that were exchanged in

20 discovery that have a different category.  So when we were

21 talking yesterday, you kept reminding me that I made you

22 turn over those documents, but I also told you at some point

23 that if you needed me to put those confidential documents in

24 envelopes, that I would do that because turning something

25 over to the respondent in terms of discovery is a different
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 1 act than having it as part of a public record.

 2           So I am not sure exactly the status of those

 3 documents, either in terms of whether or not they are going

 4 to be admitted into evidence or where they are going to go.

 5 At this point, all that has been done is they have been

 6 turned over to the respondent.

 7           MR. STRUMWASSER:  They have been admitted into

 8 evidence.

 9           THE COURT:  I haven't put them in evidence.

10           MR. STRUMWASSER:  I thought we were talking about

11 the numbered exhibits.

12           THE COURT:  No, I am talking about the documents

13 that I turned over to them yesterday in discovery.  Those

14 documents are not public record.  And you kept comparing

15 them to these documents, and I am trying to keep all of

16 these things separated.  So there are different

17 classifications of documents.

18           So it is fine if you want to work on this on

19 Friday and we'll talk about it on Monday, but there are

20 different kinds of documents.  There are documents that are

21 public record.  There are documents that are discoverable.

22 There are documents that go in envelopes if you ask me to to

23 be confidential.  There are privileged documents that don't

24 get turned over in discovery.

25           MR. STRUMWASSER:  There are privileged documents
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 1 that don't get turned over.  There are privileged documents

 2 that are subject to protective orders.  I don't know a third

 3 category.

 4           MR. VELKEI:  Your Honor, we are doing some

 5 research on the issue.  Maybe that will help sort of shed

 6 some light on some of this.

 7           THE COURT:  We'll put this over until Monday.

 8           Do you have any objection to 9 and 10 going into

 9 evidence?

10           MR. VELKEI:  Subject to our discussion, no, Your

11 Honor.

12           THE COURT:  Your witness is still here.

13           You have been previously sworn in this matter, so

14 you are still under oath.  Just state your name and spell it

15 again for the Court Reporter this morning.

16           THE WITNESS:  My name is Nicoleta Smith,

17 S-M-I-T-H.

18                      DIRECT EXAMINATION

19 BY MR. STRUMWASSER:

20      Q.   Do you still have the exhibits that I gave you

21 yesterday in the course of the hearing?

22      A.   Yes.

23      Q.   Would you turn to Exhibit 8, about two-thirds of

24 the way in, the document that has Bates numbers ending in

25 61875.
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 1           MR. VELKEI:  Can you give the number on the

 2 left-hand side?

 3           MR. STRUMWASSER:  It is a 13.

 4           THE COURT:  61875 is part of Exhibit 8.

 5           MR. VELKEI:  For some reason, we don't have the

 6 same.  It got cut off.

 7 BY MR. STRUMWASSER:

 8      Q.   Do you recall this Slide 13 being discussed during

 9 the March 7th meeting?

10      A.   Yes, I do.

11      Q.   What do you understand the numbers that are

12 darkened and not darkened to represent?

13      A.   My understanding was that those were the claims --

14 let's see.  It was the accuracy of claims processing that

15 PacifiCare achieved or allegedly achieved.

16      Q.   At the time these numbers were given, and at the

17 time of this presentation, did you have any reaction

18 regarding the reliability of those representations?

19      A.   I did.  I did because just prior to this a few

20 pages back, that's on 618967, which is also known as page 5

21 of that brochure, the representative of the company stated

22 that they had a problem entering physician contracts into

23 their system.  And there were approximately 1,700 physician

24 contracts for these people, for these physicians and for

25 these providers.  The claims were not processed correctly.
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 1 They were working to rectify this retroactively.

 2                We had this meeting March of 2007.  They are

 3 talking about these claims being incorrectly paid back to

 4 6/23/06.  It couldn't possibly be an accuracy of 95, 98, 99.

 5 I don't see how there could be an accuracy level of 99

 6 percent when they earlier noted that they didn't pay claims

 7 correctly that they were working on.

 8           MR. VELKEI:  I move to strike as it calls for

 9 speculation and lack of foundation.  The witness testified

10 yesterday that she was openly aware of three providers with

11 issues.  At this point this is sheer speculation on her part

12 without any foundation or knowledge on this.

13           THE COURT:  Overruled.  The witness is repeating

14 what she thought.  It is what she thought.  It doesn't prove

15 one way or the other.

16 BY MR. STRUMWASSER:

17      Q.   I am not sure we did this, forgive me if I am

18 going over this again.  There were some representations made

19 regarding the COCC issue; is that right?

20      A.   Yes.

21      Q.   Did you on March 7th ask for a list of reprocessed

22 COCC claims?

23      A.   I may have mentioned it afterwards.  This was more

24 of a presentation than meeting.  We were asked to hold all

25 questions until the end.  It appeared that the PacifiCare
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 1 staff was kind of in a rush to get some flights back, so we

 2 agreed to take most matters up over the phone.

 3      Q.   After this meeting, did you have continuing

 4 communications with PacifiCare?

 5      A.   Yes, I did.

 6      Q.   How often?

 7      A.   At least every other two weeks, if not more often.

 8      Q.   Who was on those calls?

 9      A.   After the March 7th meeting, the Company appointed

10 Laura Henggeler to be my contact person.  Prior to that I

11 had Sharon Hulbert.

12           THE COURT:  Can you spell "Laura Henggeler"?

13           THE WITNESS:  H-E-N-G-G-E-L-E-R, page 1.

14 BY MR. STRUMWASSER:

15      Q.   So Ms. Henggeler was your designated point of

16 contact for PacifiCare?

17      A.   Yes, she was.

18      Q.   Was Ms. Henggeler helpful in these biweekly calls?

19      A.   She actually came into the office for the most

20 part until she terminated employment with PacifiCare.  She

21 was not very helpful.

22      Q.   Why?

23      A.   She introduced herself as having a nursing

24 background.  And it seemed to me every time I talked to her

25 she had no understanding or knowledge of claims processing.
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 1 I would ask her a question, sometimes even basic claims

 2 questions, and she was not able to answer.  She acted more

 3 as a stenographer taking notes every time she would come

 4 into my office.

 5      Q.   Let me show you what purports to be an email

 6 chain, the last of which is dated March 7, 2007 and has a

 7 Bates number starting with CDI00017541.

 8           THE COURT:  That will be marked as Exhibit 11, and

 9 it is an email chain with a top date of March 27th, 2007.

10           (Exhibit No. 11 marked for Identification.)

11 BY MR. STRUMWASSER:

12      Q.   Do you recognize this document?

13      A.   Yes, I do.

14      Q.   What is it?

15      A.   This is an email pertaining to the explanation of

16 benefits issue that the Department was discussing with

17 PacifiCare.  And it has attachments with pages 3 of 4 and 4

18 of 4 of the explanation of benefits that the Company was

19 printing out at the time.  It also has what the Company has

20 provided to me about their provider helpline and their

21 system.  And it also has attached the Corrective Action Plan

22 that was the latest one, because it kept being updated every

23 time we had a meeting.  Every time the Company would make

24 changes, that particular document was updated on the second

25 page.
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 1      Q.   It appears that Ms. Henggeler lays out for you

 2 something of a numbered agenda of items for a meeting that

 3 was to take place on March 23; is that right?

 4      A.   Yes.

 5      Q.   Item 1 refers to the EOB language?

 6      A.   Yes.

 7      Q.   The EOB language issue, and refers to the

 8 attachment.  Where is the attachment that is pertinent to

 9 this EOB on this exhibit?

10      A.   The attachments are page 3 and 4 of this exhibit.

11      Q.   So 17543 and -44?

12      A.   Yes, that's correct.

13      Q.   Did you, at the time, review those pages?

14      A.   Yes, I did.

15      Q.   Did you reach a conclusion regarding their

16 sufficiency?

17      A.   I had several questions for the insurance company

18 prior to making a decision, because on the surface it

19 appeared that they were in compliance with the Department of

20 Insurance language notifying claimed denial, just a regular

21 type claim denial, informing the consumers that they can go

22 to the Department of Insurance for a review.

23                However, the top part of page 177543 of this

24 exhibit, which is page 3, noted -- let me see.  Right in

25 there, Number 4, under "Provider Dispute Information" -- I
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 1 am sorry.  It is the next page, 17544, under "Know Your

 2 Rights," there was a mention under Number 2 to request an

 3 appeal that makes mention to the fact of medical necessity.

 4                At the time that triggered in my mind a

 5 question because I was not sure if the insurance company

 6 used this form for regular claims denial or claims denials

 7 involving medical necessity or experimental treatment, which

 8 are classified as a separate type of denial which would

 9 trigger different information to be put on the explanation

10 of benefits.

11                These people have separate rights and

12 separate rights of appeal to the Department of Insurance and

13 that is -- we call that an IMR, an independent medical exam.

14      Q.   You said independent medical "exam"?

15      A.   Review.  IMR.  That is something that the

16 Department oversees.  So that triggered in my mind to ask

17 the Company further questions if this is the form that goes

18 out on every claim denial.

19      Q.   So we have now two separate kinds of appeals that

20 a claimant might have from a denied claim.  One is if the

21 denial is on the basis that the service is not covered

22 because it is not medically necessary or is experimental;

23 that is one scenario, as it were?

24           MR. VELKEI:  Objection; leading.

25           THE COURT:  Sustained.
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 1 BY MR. STRUMWASSER:

 2      Q.   With respect to the IMR categories of appeals,

 3 what are the grounds under which one goes to the IMR?

 4      A.   Under the law it is the consumer's right to appeal

 5 the decision that an insurance company makes if a claim is

 6 denied for medical necessity or for experimental treatment.

 7      Q.   What is a medical necessity?  What does the term

 8 refer to?

 9      A.   That type of treatment is necessary for the

10 person's health.

11      Q.   Who hears an IMR appeal?

12      A.   I'm sorry?

13      Q.   To whom does an IMR appeal go?

14      A.   To the Department of Insurance as well.  A form

15 comes in, but then it is sent out to a separate entity that

16 specializes -- they are approved through the State approval,

17 and their doctors, licensed doctors, that make a decision

18 which is final in that case to have the claim paid or

19 denied, and the insurance company is then obligated to take

20 that decision.

21      Q.   The other group of appeals from a denial of a

22 partial or total denial of a claim, to whom does that go?

23      A.   That appeal goes directly to the Department of

24 Insurance for mediation, and it stays with us.  It is for

25 mediation and regulatory purposes only.  It does not go to



158

 1 an outside medical provider for another decision.

 2      Q.   Those go to compliance officers like yourself or

 3 people working for you?

 4           MR. VELKEI:  Objection; leading.

 5           THE COURT:  I am going to overrule the objection,

 6 but please be careful.

 7 BY MR. STRUMWASSER:

 8      Q.   So did you say you raised this issue of the IMR

 9 language with Ms. Henggeler?

10           MR. VELKEI:  Objection; leading.

11           THE COURT:  He is summarizing at this time.

12           Overruled.

13           MR. VELKEI:  Thank you, Your Honor.

14 BY MR. STRUMWASSER:

15      Q.   What was the substance of that discussion?

16      A.   I had asked her if that was the language that goes

17 out to claims that are denied based on medical necessity and

18 based on experimental treatment.

19      Q.   What did she say?

20      A.   She would get back to me.  She would check with

21 the claims people and get back to me.

22      Q.   Back on the second page of Exhibit 542, the Agenda

23 Item 3 refers to two of our new acronyms from yesterday, the

24 CAP and the COCC.  Was that, in fact, discussed at the

25 meeting?  Are you with me?
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 1      A.   You stated a different page number, so I wanted to

 2 make sure I am on 17542.

 3      Q.   Second page of the exhibit, the numbered items

 4 there, 1, 2, 3, 4.

 5      A.   Number 3.

 6      Q.   Yes, Number 3.

 7      A.   Yes, we discussed the CAP and the COCC.

 8      Q.   Can you summarize for us the substance of that

 9 discussion?

10      A.   The Company was still working in trying to rework

11 the claims, and I wanted to know the status of the rework.

12 Basically, the Company -- once they identified that there

13 were claims that they were going to review and possibly

14 rework for payment, I was informed that the Company had

15 eight people on some team that are working on this.  I did

16 not get names.  I did not have direct contact.  Everything

17 was done through this Laura Henggeler, who was not very

18 helpful, who was not able to really tell me, we are halfway

19 through, 45 percent through, we have so many claims out

20 of -- they gave me a spreadsheet of 1,799 claims.  They

21 couldn't tell me, okay, on this date, we have a thousand

22 remaining, which is quite confusing to me, because I am a

23 numbers person.  I would like to know how fast are you doing

24 those.  How fast can we expect the Company to complete this

25 and have consumers get their rightful payment under their
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 1 policies.

 2      Q.   Was there any discussion on this occasion of

 3 document retention with respect to COCCs?

 4      A.   I am not sure if there was during that time about

 5 document retention.  My recollection was that it was prior

 6 to March that the Company discussed the document

 7 non-retention.

 8      Q.   You mean the non-retention of COCCs?

 9      A.   Yes.

10      Q.   Was uploading provider contract information

11 discussed on March 7th?

12      A.   I believe so because the presentation -- this was

13 March 20th.  It was after the presentation of March 7th

14 where the Company during that presentation told us about

15 this new problem which the Department was not aware of.  So

16 those would have been items that we would have added to

17 questions to the Company.

18      Q.   I misspoke.  My question was March 7th, but I am

19 really asking about the March 20th call.  Is your answer the

20 same?

21      A.   Yes, this was March 20th that we discussed.  On

22 March 7th, there was very little discussion.

23      Q.   With respect to the uploading issue, do you recall

24 whether on March 23rd there was resolution of the uploading

25 issue?
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 1      A.   I do recall.  There was not any resolution at that

 2 time.

 3           MR. STRUMWASSER:  Your Honor, may 11 be admitted

 4 into evidence?

 5           THE COURT:  Any objection?

 6           MR. VELKEI:  No objection subject to the

 7 discussion.

 8           THE COURT:  This isn't marked confidential.

 9           MR. VELKEI:  Parts of that, the Corrective Action

10 Plan, is a copy of what was attached as Exhibit 5 and

11 Exhibit 6, Your Honor.  It just may be updated, but it is

12 the same document.

13           MR. STRUMWASSER:  It is not the same document.  It

14 is a different document that addresses the same topic.

15           THE COURT:  I am going to wait until Monday, but I

16 am going to enter it into evidence right now.

17           (Exhibit No. 11 received into Evidence.)

18           MR. VELKEI:  No objection, Your Honor, on that.

19           MR. STRUMWASSER:  Let's mark as Exhibit 12, which

20 purports to be a letter from Jean Diaz to you, Ms. Smith,

21 CDI00018293.

22           THE COURT:  It is dated July 11th, 2007.

23           (Exhibit No. 12 marked for Identification.)

24 BY MR. STRUMWASSER:

25      Q.   Do you recall seeing this letter?
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 1      A.   Yes.

 2      Q.   Who is Jean Diaz?

 3      A.   I don't recall the title off the top of my head.

 4 She was the regulatory director.  She appears on Exhibit 8,

 5 second page.  She took over Laura Henggeler's position or

 6 function that she had with the Department.

 7                Laura Henggeler came in sometime in April to

 8 my office and said that would be her last visit because she

 9 got another job, and my new direct contact would be Jean

10 Diaz.

11                At that time, Jean Diaz no longer kept the

12 meetings that we had in my office.  We kept them over the

13 phone, but we had meetings every two weeks or so.

14      Q.   Did you perceive an improvement in cooperation

15 from the Company when Ms. Diaz joined the activity or did

16 you not?

17      A.   No, it was the same pace that the Company had.

18      Q.   With respect to Exhibit 12, this letter from

19 Ms. Diaz to you, was there a CD attached?

20      A.   Yes, there was a CD attached to this letter.

21      Q.   What were the nature of the records on the CD?

22      A.   This CD contained the latest version of the Excel

23 spreadsheet that showed that the Company had identified

24 potential claims that they were reworking because they had

25 been previously denied due to pre-existing conditions.



163

 1                This CD actually contained the completed

 2 reworked process and it had the headings of the columns

 3 spelled out for me.

 4      Q.   Had you requested this spreadsheet?

 5      A.   Yes, I had.

 6      Q.   Was this the first such spreadsheet you received?

 7      A.   I had received several copies of this spreadsheet

 8 with different progress and different headings.  This was

 9 the latest, most improved version.

10      Q.   Do you recall when you first requested a

11 spreadsheet with this information?

12      A.   I believe January of 2007.

13      Q.   Do you recall how many claims were shown in the

14 spreadsheet to be subject to reprocessing?

15      A.   1,799, I believe.

16      Q.   And can you describe those 1,799?  Just to set the

17 context for us, what were those 1,799 claims?

18      A.   Those were the claims that the Company

19 self-identified that had been previously denied because of a

20 pre-existing condition or what the Company thought was a

21 pre-existing condition.  Those were also the claims that the

22 Company was going to rework and reprocess for accuracy and,

23 perhaps, issue payment where payment was due on those

24 claims.

25      Q.   Was it your understanding that the rework was
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 1 necessary in order to address a violation of the Fair

 2 Claims -- violation of law?

 3           MR. VELKEI:  Objection; leading.

 4           THE COURT:  Overruled.

 5           THE WITNESS:  Well, the rework -- my request to

 6 have the Company rework the claims was not just to find them

 7 in violation of the Code.  First and foremost, I make sure

 8 that the consumers that purchase insurance policies in the

 9 State of California that have a contract receive their

10 payment that is due them.  That is one of the functions.

11           The second function is for regulatory purposes

12 and, yes, I would have looked at that as well.  This is my

13 dual function.

14 BY MR. STRUMWASSER:

15      Q.   In your view what violations of law were comprised

16 in the COCC claims issues?

17           MR. VELKEI:  Lack of foundation.  Calls for

18 speculation.  Calls for legal conclusion; expert witness.

19           THE COURT:  Overruled.

20           THE WITNESS:  If a claim is denied improperly, and

21 an insurance company has that information on hand, however

22 they process it incorrectly, there are several violations of

23 the Insurance Code and insurance law in the State of

24 California that apply to that.

25           If the claim is denied and stays denied over 30
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 1 days -- there are several of them that are -- so I would

 2 have to go through the Insurance Code.  At least three in

 3 this case.

 4 BY MR. STRUMWASSER:

 5      Q.   Can you name the three?

 6      A.   790.03(h).  It would be 10123.13(a) and

 7 790.03(h)(5).  That is just off the top of my head.

 8      Q.   Did you identify any other issue with respect to

 9 the reworks of these claims?

10      A.   Yes, I did.

11      Q.   What was that?

12      A.   In reviewing the spreadsheet that was presented to

13 me July 11th, 2007 or was put into the mail to me that day,

14 there were several tabs to this Excel spreadsheet.  There

15 was a summary page, and then the rest of the tabs, that

16 summary was broken down by issues or different reasons why

17 those claims were denied.

18                Some claims were reprocessed and payments

19 were issued.  That was very clear.  Some claims were

20 reprocessed and no payment was due because these people had

21 that amount of money that was due them credited towards

22 their deductible.  Because those claims would have been

23 claims at the onset of a policy that were now worked

24 retroactively, the insurance company should have reworked

25 all the claims that particular person sent in after this
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 1 particular claim was reworked in order to make sure that the

 2 credit to the deductible wasn't doubled or that could have

 3 triggered other payments on future claims.  That was not

 4 addressed.

 5      Q.   Did you raise that issue with Ms. Diaz?

 6      A.   I have, but I am not sure she quite understood

 7 what I was meaning.

 8      Q.   Did you have any understanding about how these --

 9 when the rework resulted in the issuance of a check, how the

10 check was going out?

11      A.   Yes.  Actually that took place prior to July.  It

12 happened April.  I had asked the Company what the status

13 was.  They had told me that they completed the reprocessing

14 of the claims and all payments were issued.  The Company

15 stated at the time that a check went out to all the members

16 that had this payment due to them.  So I also asked did it

17 include a letter of explanation why this payment was issued

18 to these people and was it broken down by perhaps several

19 claims, or did it include this interest from, was there any

20 differentiation.  And the answer from the Company that I

21 received was no, a check went out, payment was made, we are

22 done.

23           MR. STRUMWASSER:  Your Honor, we have one of those

24 pesky management issues here.  I have the disk, the one and

25 only disk that I have.  It was produced in discovery.  I
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 1 don't know that we need to put it in evidence and I am not

 2 sure how to do that in this context.  If it is possible for

 3 us not to have CDs in the record, I think that is to be

 4 desired.

 5           THE COURT:  I am not going to tell you how to put

 6 on your case.  If you want it in evidence, I will put it in

 7 evidence.  If you want to make copies, I will put copies in

 8 evidence.  If you don't want to put it in evidence, it is

 9 not in evidence.

10           MR. STRUMWASSER:  We'll make copies and put it in

11 evidence.

12           THE COURT:  How many pages is it if it's printed

13 out?

14           MR. STRUMWASSER:  The problem is it is a

15 spreadsheet that has tabs on the bottom, so you lose

16 information.  The other problem is it is both broad and

17 deep, so presenting it is difficult, but we'll put it in.  I

18 guess I should ask, then, does Your Honor have access to

19 Excel spreadsheets.

20           THE COURT:  I don't know.  I would have to ask.

21 It is not something that we deal with regularly.  I will

22 make a note and ask.

23 BY MR. STRUMWASSER:

24      Q.   Do you know how much money was involved in the

25 reprocess claims that you saw on the CD?
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 1      A.   I don't remember off the top of my head, no.  I do

 2 remember.  It was 754 -- $758,000, I think.  That might be

 3 the figure, but I would like to see this with you.

 4      Q.   I want to get a summary now about what was the

 5 problem with respect to the EOB language.

 6      A.   At first we were focused on the noncompliance to

 7 all consumers that received a partial denial and/or a full

 8 denial.  The language informing them of their rights to come

 9 to the Department was missing, dropped or somehow not

10 printed out.  That is how it initially started.

11                Once we started working with the Company and

12 the Company provided us their proposed forms, other issues

13 came into play, namely the IMR language was not in

14 compliance.

15                And upon further review with the Company and

16 questions of the Company, it was the Department's

17 understanding that the Company never did comply with the IMR

18 language that was put into the law, sometime in 2000 or

19 2001.  So for years these people that had claims denied,

20 because of medical necessity or experimental treatment, were

21 not made aware of their rights.

22                I personally had at the time reviewed the

23 numbers that we were getting from health insurers, and I

24 looked at the size of the major company verses the amounts

25 of claim -- IMR claim denials and requests for
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 1 reconsideration that we were getting, and it was

 2 considerably low for that insurance company when looking at

 3 all the claims that we received, claims on IMR verses the

 4 size of the Company.  Then it made sense why people were

 5 coming to the Department.  They did not have the right given

 6 to them, that they were not aware of that.  I addressed that

 7 with the Company, by the way.

 8      Q.   Do you know how many claims are involved in this?

 9      A.   No, I wouldn't know.

10      Q.   Do you know whether your compliance officers were

11 citing violations in their violation letters?

12      A.   I don't believe so, because we were not aware --

13 nobody had come to the Department stating I was not put on

14 notice.  Somebody would have to make that type of complaint

15 for us to zero into that.  We have 30 officers doing 21

16 lines of insurance.  It would be impossible to find a needle

17 in a haystack.

18      Q.   Did Ms. Diaz acknowledge or dispute that the

19 language was missing for the EOBs?

20      A.   Yes.

21      Q.   Did she acknowledge or dispute?

22      A.   She acknowledged that the language was missing.

23      Q.   Did she provide you with language?

24      A.   Yes.  I requested that she review the statute and

25 come up with appropriate language.
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 1      Q.   Did PacifiCare establish target dates for

 2 compliance?

 3      A.   Yes.

 4      Q.   Starting when, roughly?

 5      A.   On which issue?

 6      Q.   On the EOB issue.

 7      A.   April, I believe.  March or April.  I would have

 8 to have the exhibits to look at.

 9      Q.   Do you recall if it met the target dates that it

10 gave you?

11      A.   I do remember and, no, it did not meet them.

12           MR. STRUMWASSER:  Let me show a letter to

13 Ms. Henggeler, March 27, '07, CDI00018208, and ask that it

14 be marked as -- 12 are we at now?

15           THE COURT:  Thirteen.  It is a letter dated

16 3/27/07.

17           MR. STRUMWASSER:  For the time being, let's move

18 12 into evidence, and then we will provide the CD separate.

19           THE COURT:  Any objection to 12?

20           MR. VELKEI:  No objection, Your Honor.

21           THE COURT:  All right.  That will be entered into

22 evidence.

23         @(Exhibit No. 12 is entered into Evidence.)

24        (Exhibit No. 13 is marked for Identification.)

25
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 1 BY MR. STRUMWASSER:

 2      Q.   Do you recognize this letter?

 3      A.   Yes, I do.

 4      Q.   Was it sent at your direction?

 5      A.   Yes, it was.

 6      Q.   Why?

 7      A.   Bob Master's is one of the three members of the

 8 team that I had requested be made in order to resolve the

 9 issues that PacifiCare had at the time.  Because we were

10 actually reviewing this particular issue.  Bob Master's was

11 assigned to work on the IMR complaints that came into the

12 Department.  So he was asked to write this letter

13 instructing the Company to be reviewing the law and become

14 compliant.  The law is California Insurance Code 10169(i).

15           MR. STRUMWASSER:  Let's mark as 14 an email chain,

16 CDI00017430.

17           THE COURT:  All right.  That will be marked as

18 Exhibit 14.  The date at the top is April 20th, 2007.

19       (Exhibit No. 14 was marked for Identification.)

20 BY MR. STRUMWASSER:

21      Q.   Do you recognize this document?

22      A.   Yes, I do.

23      Q.   The original email at the bottom of the first page

24 with the, "Hi, Nicoleta," salutation, do you recall

25 receiving this at this time, which was April 20th or
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 1 thereabouts?

 2      A.   Yes, I did receive this document at that time.

 3      Q.   She attaches some language; is that right?

 4      A.   That is correct.

 5      Q.   Did you review the language?

 6      A.   Yes.

 7      Q.   Do you recall what you concluded at that point?

 8      A.   Yes.  Actually, in reviewing the noncompliance for

 9 the language on both sides, both of the regular claim

10 denials and IMR claim denials, I also note that I was sent

11 several versions of this form, that this company does not

12 have form numbers or a version to their claim forms or their

13 forms that they send out.  So it is impossible to track what

14 changes they make, when they make them, what goes out to

15 people, what time frames those went out.  It was quite

16 shocking, really, to me.  I didn't even know how to approach

17 this.  I told them to have form numbers and form dates,

18 revisions on forms.  I didn't know if I was dealing with a

19 mom-and-pop shop or an official insurance company.

20      Q.   With respect to the email to you, the, "Hi,

21 Nicolet" part of the email, there appears to be a commitment

22 to having the EOBs and EOPs language by April 30th.  What

23 are EOPs?

24      A.   EOPs were the explanation to providers of

25 benefits.  They are also entitled to get copies of those, so



173

 1 this Company decided to called them EOBS and EOPs so that we

 2 would know -- one goes to the member one goes to the

 3 provider.

 4      Q.   Do you know whether they made the April 30th

 5 commitment date?

 6      A.   Yes, I do know and, no, they did not make that

 7 commitment -- they did not make that date.

 8           MR. STRUMWASSER:  Let's mark as 15 a letter sent

 9 electronically to you on April 27, CDI20475.

10           THE COURT:  This is a letter dated April 2009.

11           MR. VELKEI:  2007, Your Honor.

12       @(Exhibit No. 15 was marked for identification.)

13 BY MR. STRUMWASSER:

14      Q.   Do you recall receiving this letter?

15      A.   Yes, I do.

16      Q.   This is in response to questions that you had

17 posed?

18      A.   Yes.

19      Q.   Take a look at Question and Answer 8, if you

20 would, please.  Do we have a new date of implementation for

21 the EOB language?

22      A.   Yes.  The implementation date had moved already to

23 May 2, 2007.

24      Q.   Do you know if they made that deadline?

25      A.   I don't believe they made that deadline, either.
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 1           MR. STRUMWASSER:  Let's mark as 16 an email chain,

 2 CDI17912.

 3           THE COURT:  The date at the top is May 16th, 2007.

 4       (Exhibit No. 16 was marked for Identification.)

 5 BY MR. STRUMWASSER:

 6      Q.   Do you recall receiving this?

 7      A.   Yes, I do.

 8      Q.   Let me be more precise.  Do you recall receiving

 9 the May 15th transmission that is the oldest of the chain?

10      A.   Yes.  I received this email from Jean Diaz, and I

11 had forwarded it to my bureau chief and the three members of

12 my staff and then I received a reply from my bureau chief.

13           THE COURT:  I didn't hear what you just said.

14           THE WITNESS:  I stated the original message I

15 received directly from Jean Diaz.  It is at the bottom of

16 the page.

17           Right above that I had forwarded this email to my

18 bureau chief and the members of my staff.  And then the very

19 top is my bureau chief's reply.  So this is the document

20 that I had received and then used.

21           MR. STRUMWASSER:  I would like to mark it as 17,

22 CDI17375.

23           THE COURT:  Exhibit 17 is an email chain with the

24 top date of June 13th, 2007.

25       (Exhibit No. 17 was marked for identification.)
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 1 BY MR. STRUMWASSER:

 2      Q.   On the top you are transmitting to Mr. Cignarale

 3 and your staff a transmission from Ms. Diaz; is that right?

 4      A.   That is correct.

 5      Q.   Calling your attention to the third page, 1273477,

 6 do you recall that being the letter that Ms. Diaz attached

 7 to her email to you?

 8      A.   Yes.

 9      Q.   On the second page of that letter, Item 6, does

10 that indicate when the EOB language was actually

11 implemented?

12      A.   Yes.

13      Q.   What is your understanding as to when they finally

14 implemented the EOB language that was finally compliant?

15      A.   Two months after it was brought to their

16 attention.

17           THE COURT:  The last thing in evidence is Exhibit

18 12.

19           MR. STRUMWASSER:  I would just like to move 13

20 through 17.

21           MR. VELKEI:  No objection to 13.  No objection to

22 14.  No objection to 15, 16 or 17.

23           THE COURT:  They are all in evidence.

24  @(Exhibit Nos. 13 through 17 were received into Evidence.)

25
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 1 BY MR. STRUMWASSER:

 2      Q.   So looking back on this sequence of events,

 3 leading to the June implementation of EOB language, do you

 4 have any opinion, based on your experience, on whether this

 5 was a fast, slow or ordinary implementation scheme for an

 6 insurance company?

 7      A.   It was a slow implementation process.

 8      Q.   Do you know why it took so long?

 9           MR. VELKEI:  Objection.  Calls for speculation.

10           THE WITNESS:  I don't know.

11           THE COURT:  She said she doesn't know.  I will let

12 it stand.

13           MR. VELKEI:  Resolved.

14 BY MR. STRUMWASSER:

15      Q.   Now, you have before you -- let's go back to

16 Exhibit 8 for a second.  We are now talking about the

17 contract loading issue.  Do you see a commitment there from

18 PacifiCare as to a target date to complete the contract

19 uploading?

20      A.   April 15, 2007.  It is listed on 61687, also known

21 as page 5 of that brochure.

22           THE COURT:  61?

23           THE WITNESS:  61867.

24           THE COURT:  They were going to upload by say

25 again, April?
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 1           THE WITNESS:  They were going to reprocess all

 2 those claims, reload the contract and reload those claims by

 3 April 15th, 2007.

 4 BY MR. STRUMWASSER:

 5      Q.   Do you know whether it was a reload the contracts

 6 or load for the first time?  Do you know which it was?

 7      A.   My understanding was that it was a reload because

 8 they had loaded them with the incorrect rates -- there were

 9 various problems with the loading.  So that was one of them.

10      Q.   At what point, Ms. Smith, was your unit no longer

11 working on PacifiCare matters?

12      A.   August of 2007.

13      Q.   By "PacifiCare matters," I mean the ones that you

14 had been working on up until that time.

15      A.   Yes.

16      Q.   What happened in August of 2007?

17      A.   In August of 2007 we had a meeting between our

18 Field Claims Bureau, my bureau that was working on this, the

19 insurance company and our counsel.  And the insurance

20 company at that time stated that there were duplication of

21 requests by the two areas of the Department and they would

22 prefer to work with the Field Claims Bureau because the

23 Field Claims Bureau was going in to inspect their claims

24 processing or do their market contact exam.  So at that time

25 I was asked to conclude my involvement.
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 1      Q.   At the time you concluded in August of '07, had

 2 the uploading reprocessing been completed?

 3      A.   No.

 4      Q.   Finally, Ms. Smith, can you tell Judge Astle

 5 what -- in your experience how the CAP process for

 6 PacifiCare with respect to these issues compares to your

 7 experience with other companies in doing corrective action?

 8           MR. VELKEI:  Objection.  Lack of foundation.

 9           THE COURT:  I will sustain.

10 BY MR. STRUMWASSER:

11      Q.   Have you experienced corrective actions plans in

12 the past?

13      A.   Yes.

14      Q.   How long have been you doing compliance work for

15 the Department?

16      A.   At that time nine to ten years.

17      Q.   Variety of different insurers?

18      A.   All insurers.

19      Q.   Including health insurers?

20      A.   Yes.

21      Q.   Based on that experience, how would you compare

22 the PacifiCare response to the violations you were citing?

23           MR. VELKEI:  Same objection.  Lack of foundation.

24 This is specific to health insurers as opposed to any kind

25 of insurer?



179

 1           THE COURT:  Overruled.

 2           THE WITNESS:  It was very slow.  I am comparing it

 3 to health insurers.  I couldn't possibly have a conclusion

 4 linking a health insurer to a property casualty insurer.

 5 BY MR. STRUMWASSER:

 6      Q.   Why?

 7      A.   They are different types of contracts, different

 8 types of policies, different benefits.  Property casualty

 9 involves liability and third party.  Is just a different

10 animal.  I can't compare one to the other.

11      Q.   What is it that makes you say that it was a poorer

12 experience by comparison?

13           THE COURT:  She didn't say it was "poorer."  She

14 had it was a "slow" experience.

15 BY MR. STRUMWASSER:

16      Q.   Why did you think it was a slow experience?

17           MR. STRUMWASSER:  Let me rephrase that better.

18 BY MR. STRUMWASSER:

19      Q.   Why do you think the process was slow?

20      A.   I had never experienced in my entire time with the

21 Department working with an insurer where the issues had

22 grown rather than stopped or ceased or come to a conclusion.

23 It was different than anything I had experienced before.

24      Q.   From August of '06 to October of '07, how much of

25 your time was being spent solely on PacifiCare?
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 1      A.   Approximately half of my time was spent on

 2 PacifiCare matters.

 3      Q.   Was there ever another occasion in which another

 4 insurer took up as much as half of your time?

 5      A.   No.

 6           MR. STRUMWASSER:  I have no further questions.

 7           THE COURT:  Can you tell me what the claims

 8 processing unit was going in to do with PacifiCare?

 9           THE WITNESS:  The Field Claims Bureau of the

10 Department of Insurance is mandated by law to review the

11 insurance practices of licensees at least every five years

12 if not as often as the Department deems appropriate or the

13 Insurance Commissioner deems appropriate.  The Fields Claims

14 Bureau went and started an exam of the Company at that time.

15           THE COURT:  It is called a --

16           THE WITNESS:  That is not my field of expertise.

17 You can get that exact language from somebody else.

18           THE COURT:  It was your Field Claims Bureau that

19 went into this?

20           THE WITNESS:  Field Examination.  I don't really

21 know.

22           THE COURT:  Cross-examination.  Did you want a

23 short break?

24           MR. VELKEI:  That might make sense to take a

25 little short break.
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 1           THE COURT:  How about ten minutes?

 2           MR. VELKEI:  Sounds good.

 3                          (Recess.)

 4           THE COURT:  We are back on the record.

 5                      CROSS-EXAMINATION

 6 BY MR. VELKEI:

 7      Q.   Good morning, Ms. Smith.  My name is Steven

 8 Velkei.  I represent the respondent.  It is nice to see you

 9 today.

10      A.   Good morning.

11      Q.   Please let me know if you need to take a break.

12 It is not a marathon.  I just want to make sure that we get

13 your best and accurate testimony today.  Do you understand

14 that?

15      A.   Yes, I do.

16      Q.   Let me start with your responsibilities.  If I

17 understand correctly, you work in the Claims Services Bureau

18 of the Consumers Services Division; is that correct?

19      A.   That's correct.

20      Q.   That bureau, the Claims Services Bureau, has no

21 responsibility for market conduct exams; is that correct?

22      A.   That is correct.

23      Q.   That means that you had no responsibility or

24 involvement in any market conduct examinations related to

25 PacifiCare; is that correct?
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 1      A.   That's correct.

 2      Q.   So you wouldn't have any personal knowledge with

 3 regard to the alleged violations in 2007, correct?

 4      A.   That is correct.

 5                Let's see if we can start when you first

 6 recall hearing some problems about PacifiCare.  What I would

 7 like to show you is what I guess is going to be 5003 marked

 8 for identification.

 9           MR. VELKEI:  May I approach, Your Honor?

10           THE COURT:  Sure.

11           MR. VELKEI:  Bates number CDI18217.

12 BY MR. VELKEI:

13           It appears to be from you, dated November 2nd,

14 2006.  Take some time to look it over and let me know when

15 you are done.

16           THE COURT:  Would you like me to mark it?

17           MR. VELKEI:  Yes, please.

18      @(Exhibit No. 5003 was marked for Identification.)

19 BY MR. VELKEI:

20      Q.   Do you recognize what has been marked for

21 identification as 5003?

22      A.   Yes.

23      Q.   It is a memo from you to your department?

24      A.   Yes.

25      Q.   Consumer Services Bureau?
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 1      A.   Yes.

 2      Q.   Copy to Mr. Cignarale?

 3      A.   Yes.

 4      Q.   Is this roughly around the time that you first

 5 noticed an issue with regard to PacifiCare?

 6      A.   Yes.  Actually, it was a little after.  This was

 7 November.  I noticed some type of issue with that particular

 8 company in October, so this was, perhaps, a month after.

 9      Q.   Is it fair to say that this was the first time you

10 raised it with your own people in your department, correct?

11      A.   I actually notified the Claims Services Bureau

12 staff because at that time all our officers were assigned

13 work from PacifiCare.  At that time we did not have a

14 specific unit, as I mentioned prior.  We had what consisted

15 of three people.  Because I had to inform the officers.

16 They were all getting mail potentially from that company

17 that there was a potential problem with the phone lines.

18      Q.   So is this the first time you are elevating the

19 issue beyond the three people you just mentioned?

20      A.   There were no three people at that time.  I

21 notified the Bureau of a potential issue with the phone

22 number of that company.  So one of the managers of that

23 Bureau, who I was informing, the staff of the whole Bureau

24 all our officers working on claims complaints of the

25 potential issue with the phone lines.
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 1      Q.   Was this the first time you notified those people

 2 of the issue of the phone lines?

 3           MR. STRUMWASSER:  Objection; ambiguous.

 4           Collectively or individually?

 5           THE COURT:  Well, do you understand the question?

 6           THE WITNESS:  I do understand the question.

 7           THE COURT:  Okay, go ahead.

 8           THE WITNESS:  I don't remember.

 9 BY MR. VELKEI:

10      Q.   I am a little confused.  I went back and I read

11 the transcript from yesterday.  I recall you saying that you

12 testified that you kept calling in October/November and

13 didn't get an answer.  Do you remember that testimony?

14      A.   Yes.

15      Q.   In fact, this memo reflects that you actually

16 spoke with PacifiCare employees as early as November 2nd,

17 the date of your memo; isn't that true, ma'am?

18      A.   That is correct.

19      Q.   So the issue wasn't being able to get ahold of

20 somebody from PacifiCare, but simply whether that person

21 identified themselves as a PacifiCare employee, correct?

22      A.   No.

23      Q.   What's incorrect about that?

24      A.   This is a November 2 letter you are asking me

25 about and yesterday's testimony included reference to
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 1 October.

 2      Q.   Understood.  But you also testified yesterday that

 3 you had tried calling in November and didn't get an answer

 4 as well; isn't that true?

 5      A.   I testified based on my memory, not based on any

 6 records.

 7      Q.   Isn't that what you said though, ma'am?

 8      A.   Yes.

 9      Q.   That testimony is not, in fact, correct, at least

10 as to November; right?

11           MR. STRUMWASSER:  It is ambiguous.  She talked

12 about calling several numbers --

13           THE COURT:  Overruled.  Let's not spend a lot of

14 time on this.

15 BY MR. VELKEI:

16      Q.   Your answer?

17      A.   Repeat the question.

18      Q.   I was just trying to get some clarity that at

19 least as of November you were in communication with

20 PacifiCare employees.  Correct?

21      A.   That is fair to say, yes.

22      Q.   So is it fair to say that at least as early as

23 November 2nd, you were in contact with PacifiCare employees?

24      A.   Yes.

25      Q.   Just out of curiosity, who is Mr. Cignarale?
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 1      A.   Mr. Cignarale was the Division Chief of the

 2 Consumer Services Division.

 3      Q.   Who gave you the numbers that you previously

 4 testified trying to call?  Do you recall that?

 5      A.   There were numbers that we have in the system, in

 6 the Oracle system.  The Company would have provided those

 7 numbers to our department.

 8      Q.   I believe you testified that those numbers were

 9 attached to a particular person.

10      A.   Usually they are attached to a person, yes.

11      Q.   So it is certainly possible that if that person

12 left the Company, that was part of the reason you were not

13 able to get through, correct?

14           MR. STRUMWASSER:  Speculative.

15           THE COURT:  Do you know the answer?

16           THE WITNESS:  Is it possible?  It is possible.  I

17 don't know.

18 BY MR. STRUMWASSER:

19      Q.   Just to walk you through the process, ma'am, I

20 believe you testified at some point in time you finally did

21 leave a message for somebody; is that correct?

22      A.   That is based on my recollection, that is correct.

23      Q.   I believe you testified that a Ms. Hulbert

24 contacted you a few days later, correct?

25      A.   That's correct.
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 1      Q.   So once you left a message, you got a response

 2 back from the Company, at least within a few days; true?

 3      A.   Something to that effect, that is true.

 4      Q.   I believe you also then testified that Ms. Hulbert

 5 circled back with you towards the end of the month to

 6 discuss the issue further.  Correct?

 7      A.   Somewhat correct, yes.

 8      Q.   Then she followed up with you after the holidays;

 9 right?

10      A.   Yes.

11      Q.   Isn't it true that you didn't even send a formal

12 notice to PacifiCare until mid-January?  Isn't that true?

13           MR. STRUMWASSER:  Objection; ambiguous.

14           THE COURT:  Sustained.

15 BY MR. VELKEI:

16      Q.   You didn't articulate any concerns in writing to

17 the Company until mid-January, isn't that true, ma'am?

18      A.   Not in writing, that is true.

19           MR. VELKEI:  I would like to mark for

20 identification as 5004 a letter from Ms. Smith to

21 Ms. Hulbert dated January 11, 2007.

22      @(Exhibit No. 5004 was marked for Identification.)

23           MR. VELKEI:  May I approach?

24           THE COURT:  Sure.  You don't have to ask.

25           MR. VELKEI:  Thank you, Your Honor.
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 1           THE COURT:  This letter has a date of

 2 January 11th, 2007.  It is Exhibit 5004.

 3 BY MR. VELKEI:

 4      Q.   Have you had an opportunity to look at the

 5 document?

 6      A.   I wrote this document.

 7      Q.   So, yes, you have -- you recognize it?

 8      A.   I recognize it, yes.

 9      Q.   This is, in fact, the first written letter from

10 you articulating the concerns with the Department with

11 regard to some of the issues you testified to today,

12 correct?

13      A.   It is correct that this is the first written

14 document.

15      Q.   If I understand your testimony correctly,

16 Ms. Smith, within two weeks of that letter, there was a

17 formal meeting with Respondent, executives of the Company,

18 as well as members of your department, correct?

19      A.   I don't recall that.  I don't know.

20      Q.   I believe you testified to a meeting on

21 January 30th that was the subject of one of the exhibits

22 Mr. Strumwasser questioned you about.  Do you recall that?

23      A.   I recall a telephone call with a bunch of people.

24 I don't remember who was on the phone.  He stated several

25 people including executives of the Company.  I don't recall
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 1 that, so I can't answer that.

 2      Q.   There were certainly representatives from the

 3 Company in that phone call, correct?

 4      A.   That is correct.

 5      Q.   That phone call was designed to hear from you some

 6 of the concerns that you had with regard to the issues you

 7 had raised in your letter, correct?

 8      A.   That is correct.

 9      Q.   In fact, within a week and a half of that meeting,

10 ma'am, you received a letter dated February 9th, detailing a

11 number of contact persons at the company to address

12 concerns.  Do you recall that?

13      A.   Without seeing it, I don't recall.

14           MR. VELKEI:  I would like to mark for

15 identification Exhibit 5005, a February 9th, 2000 letter

16 from Ms. Judith Ambrosio to Nicoleta Smith.

17           THE COURT:  I will mark that as 5005 with the date

18 at the top of February 9th, 2007.

19      @(Exhibit No. 5005 was marked for Identification.)

20           MR. VELKEI:  If I may, while the witness is

21 looking, I will move into evidence 5003 and -4.

22           THE COURT:  Any objection?

23           MR. STRUMWASSER:  No objection.

24           THE COURT:  They will be entered.

25  @(Exhibit Nos. 5003 and 5004 were received into Evidence.)
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 1 BY MR. VELKEI:

 2      Q.   Ms. Smith, do you recognize what has been marked

 3 for Identification as Exhibit 5005?

 4      A.   Yes.

 5      Q.   This is a letter from the Company to you

 6 identifying a number of people at the company to speak with

 7 or interface with about the concerns that you had raised,

 8 correct?

 9      A.   That is correct.

10      Q.   That included Ms. Susan Burkell who is CFO of the

11 company; correct?

12      A.   That is correct.

13      Q.   A Melissa Bailey who is appeals research analyst,

14 correct?

15      A.   That is correct?

16      Q.   Also included a Kristy Tondre who was a supervisor

17 in appeals directed to IMR issues, correct?

18      A.   That's correct.

19      Q.   Also the letter said if there were issues that

20 needed to be escalated, you could address them to a

21 Ms. Katrina Pelto?

22      A.   That is correct.

23      Q.   Finally, the Company designated Ms. Laura

24 Henggeler to be your direct contact.  Right?

25      A.   That is correct.
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 1      Q.   I believe your prior testimony was that

 2 Ms. Henggeler was designated after the March 7 meeting?

 3      A.   No.

 4      Q.   Just so we are all clear, she was designated as of

 5 February 9th to be your interface, correct?

 6      A.   That is correct.

 7      Q.   So the reference you made that she was just a

 8 simple stenographer, the Company had provided a number of

 9 additional people you could contact if she didn't meet the

10 concerns that she needed to address; isn't that true?

11           MR. STRUMWASSER:  Objection.  Mischaracterizes her

12 testimony.

13           THE COURT:  Sustained.

14 BY MR. VELKEI:

15      Q.   Is it fair to say that there were a number of

16 people that you could reach out to in this letter?

17      A.   In theory, no.  The answer is no, not really.

18      Q.   So the Company had not specified these people.

19 Did you ever try contacting any of the people identified in

20 this letter dated February 9th other than Ms. Henggeler?

21      A.   Did I personally?  No.

22           MR. STRUMWASSER:  Compound.

23           MR. VELKEI:  Withdrawn.

24 BY MR. VELKEI:

25      Q.   Did you ever try contacting any of these people in
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 1 this letter other than Ms. Henggeler?

 2      A.   Did I personally?  No.  Those were contacts for

 3 the Department of Insurance.

 4      Q.   So you never took the Company up on their offer to

 5 contact Ms. Burkel, Ms. Pelto, Ms. Bailey or Ms. Tondre;

 6 correct?

 7      A.   They were part of some of the calls that we made.

 8      Q.   So they were actually involved in this process.

 9      A.   That is correct.  But my direct contact was Laura

10 Henggeler.

11      Q.   You never reached out independently to talk with

12 any of those people identified in this letter, correct?

13      A.   That's correct.

14      Q.   Now five days later the Company meets in person to

15 discuss the same issues that we have been talking about here

16 today, the Valentine's Day meeting?

17           MR. STRUMWASSER:  Five days later from what?

18           MR. VELKEI:  Five days later from the February 9th

19 letter, Mr. Strumwasser.

20           THE WITNESS:  Yes.

21 BY MR. VELKEI:

22      Q.   Just so we are clear, you send the letter

23 identifying concerns mid-January; right?

24      A.   Yes.

25      Q.   First meeting is January 30th; right?
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 1      A.   Yes.

 2      Q.   I am assuming there were some emails in between

 3 that period?

 4      A.   There could have been.

 5      Q.   The Company reaches out and gives you a host of

 6 people that you can deal with on a variety of topics related

 7 to the Department's concerns; correct?

 8      A.   No.  That's not my understanding of those contact

 9 people.

10      Q.   That is what the letter said, though, they offered

11 those people up as sources of information on a variety of

12 issues you raised; correct?

13      A.   This letter states -- (Witness reads inaubly into

14 the record.)

15      Q.   Is it fair to say that five days after that letter

16 was sent to you there was an in-person meeting with

17 representatives of the Company; correct?

18      A.   Yes, that is correct.

19      Q.   Do you recall the agenda you prepared for that

20 meeting?

21      A.   Yes, I do recall.  We discussed it yesterday.

22      Q.   Do you have those exhibits in front of you, ma'am?

23

24      A.   I don't know.

25      Q.   It would be Exhibit 7, I believe.  Do you have
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 1 that?

 2      A.    Yes, I do.

 3      Q.   Just so we are clear, these are what you perceived

 4 to be errors and problems based upon what the information

 5 you had available to you at the time; correct?

 6      A.   That's correct.

 7      Q.   Just so we are clear on that, the information that

 8 you had available to you at that time were some series of

 9 complaints that you had received in your department?

10      A.   That is correct.

11      Q.   Anything else?

12           MR. STRUMWASSER:  Anything else what?

13 BY MR. VELKEI:

14      Q.   Anything else other than the complaints that

15 helped you prepare this sheet of concerns?

16      A.   No.

17      Q.   When you prepared this February 14th agenda, how

18 many complaints had you actually received on these issues?

19           MR. STRUMWASSER:  Objection; ambiguous, some of

20 these issues.

21           THE COURT:  Why don't you be more specific.

22           MR. VELKEI:  I was going to go through each of

23 them, Your Honor.

24           THE COURT:  Why don't you do it.

25
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 1 BY MR. VELKEI:

 2      Q.   As of February 14th, how many complaints had the

 3 Department, your bureau, received about PacifiCare?

 4      A.   For?

 5      Q.   For the period of October/November up until

 6 February 14th, how many complaints total did you receive?

 7      A.   I am not a computer database.  I can't give you

 8 that number.  I would have to look that up.

 9      Q.   You must have some idea.

10           THE COURT:  Now you are starting to argue with

11 her.  Don't do that.

12           MR. VELKEI:  I apologize, Your Honor.

13 BY MR. VELKEI:

14      Q.   Do you have any idea, as you sit here, the number

15 of complaints up until February 14th?

16      A.   Not a total amount, but I can tell you they

17 significantly started going higher.  They started moving up

18 from October, November, December and then dramatically went

19 up at least two to three times the amount that we were

20 receiving monthly starting January 2007.  So as of February,

21 the January and February numbers were significantly higher

22 than prior to that.  I don't have a number.  I am a human

23 being.  I don't know exact numbers.

24      Q.   Forgive me if I am being overly zealous.  This is

25 not a memory question.  I just want your best recollection.
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 1                It is fair to say that you have no idea of

 2 the actual number of the actual complaints at that time?

 3      A.   Off the top of my head, I have no idea of the

 4 exact amount of complaints.

 5      Q.   In that vein did you keep a log of complaints as

 6 they came in to PacifiCare?

 7           MR. STRUMWASSER:  Personally?

 8           MR. VELKEI:  Yes.

 9           THE WITNESS:  No.  We have a database.

10 BY MR. VELKEI:

11      Q.   So there is an actual database that would record

12 when the complaints coming in?

13      A.   Yes.

14      Q.   Was there a folder -- for lack of a better word --

15 that included where all the complaints for PacifiCare would

16 go?

17      A.   No.

18      Q.   They were just mixed in with everything else?

19      A.   Yes.

20      Q.   Is there a way to basically print out some sort of

21 report from that database to see how many complaints

22 actually came in during that time period related to

23 PacifiCare?

24      A.   Yes.

25      Q.   What would you do if you wanted to go about
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 1 finding out that specific information?

 2      A.   As I stated in my testimony yesterday, our

 3 officers are responsible to code the complaints when they

 4 come in.  And we have an NAIC code for the type of complaint

 5 that we code into the computer.  We have the type of

 6 coverage that it falls under.  What licensee -- the

 7 complaint is brought against.  And so these files are logged

 8 daily.  There is a number given.  We are able to pull from

 9 the database what date or time frame monthly, from which

10 licensee, what type of issue, any type of inquiry possible.

11 It is not done -- I don't get a report daily on every

12 licensee.  There are over a thousand licensees.

13      Q.   Different question.  Forgive me for not being

14 clearer.  If you wanted to run a report to determine how

15 many complaints were processed during the period from the

16 fall of '06 through February 14th related to PacifiCare,

17 what inquiries or information would you have to put into the

18 database to get that report?

19           MR. STRUMWASSER:  There is no foundation that she

20 runs inquiries.

21 BY MR. VELKEI:

22      Q.   If you know.

23           THE COURT:  Do you know?

24           THE WITNESS:  Yes, I do.

25           THE COURT:  Go ahead.
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 1           THE WITNESS:  The date the complaint was received

 2 or the range of dates that you want to get that report from.

 3 BY MR. VELKEI:

 4      Q.   It would actually print out a log by name of

 5 complaint and claim number and the particular respondent?

 6      A.   Yes.

 7      Q.   Do you recall your testimony yesterday where we

 8 spent a lot of time going over what the company had complied

 9 as of February 14th, over a variety of issues that you

10 raised?  Do you recall that testimony?

11      A.   State that again.

12      Q.   Do you recall spending a fair amount of time going

13 over this agenda, and your counsel asked you whether

14 PacifiCare as of February 14th had addressed any of these

15 issues?

16      A.   Yes.

17      Q.   You, in fact, didn't even send this agenda to

18 PacifiCare until the evening prior to the meeting; isn't

19 that true, ma'am?

20      A.   Most likely.

21      Q.   You didn't expect PacifiCare to have all the

22 answers for you the following day; isn't that true?

23      A.   Some of those items were not new to the Company.

24 And, therefore, my answer is -- did I expect the Company?

25 Yes, I did expect the Company to have some answers.
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 1      Q.   Give me one second, please.

 2           MR. VELKEI:  Your Honor, will you forgive me?  I

 3 am having trouble locating a document.  We'll pick it up

 4 after lunch.

 5 BY MR. VELKEI:

 6      Q.   Just so we are clear on the record, this agenda

 7 was first sent to the company the evening before the

 8 meeting?

 9           MR. STRUMWASSER:  Asked and answered.

10           THE COURT:  Sustained.  She said it was.

11 BY MR. VELKEI:

12      Q.   At that meeting, Ms. Smith, was there any

13 information that the Company refused to provide you?

14      A.   There was no objection to providing information to

15 me.

16      Q.   So no representative of the company at that

17 meeting ever refused to provide any of the information

18 requested; correct?

19      A.   That's correct.

20      Q.   Did the Company ever refuse to undertake any of

21 the conduct that you had requested or raised with them at

22 that meeting?

23      A.   I don't believe so.

24      Q.   So is it fair to say that for the purposes of that

25 meeting they were being responsive in listening and
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 1 attempting to respond to the concerns you were raising?

 2      A.   They were responsive.

 3      Q.   And they were spending a lot of time working

 4 through these issues, correct?

 5           MR. STRUMWASSER:  At the meeting?

 6           THE WITNESS:  I don't know.

 7           THE COURT:  I am going to allow the answer to

 8 stand.  She doesn't know.

 9 BY MR. VELKEI:

10      Q.   We'll get to this in a little bit of detail, but

11 where I am trying to go, Ms. Smith, is your issue was not

12 necessarily the cooperativeness of PacifiCare, but the time

13 in which they took to get you some of the information

14 requested.  Is that fair?

15      A.   That is somewhat fair.

16      Q.   After the February -- at the time of the

17 February 14th meeting, or shortly thereafter, I believe

18 Ms. Henggeler then reached out to you to see if the Company

19 reached out to you to make a more formal presentation at the

20 higher levels of executives; isn't that correct?

21      A.   State that question more than that.

22      Q.   Laura Henggeler reached out to you because she

23 indicated that the Company wanted to make a presentation

24 about some of the issues that were coming up that were

25 related to the problems you had identified; correct?
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 1      A.   That is correct.

 2      Q.   She reached out to you to do that; fair?

 3      A.   That is correct.

 4      Q.   A number of senior executives of the Company

 5 attended that meeting, correct?

 6      A.   That presentation, yes, that is correct.

 7      Q.   That was just a few short weeks after the

 8 Valentine's Day meeting, right?

 9      A.   That is correct.

10      Q.   Between the time of that Valentine's Day meeting

11 and the March 7 meeting, there were a number of

12 communications back and forth with the Company

13 representatives with regard to some of the issues you

14 raised, correct?

15      A.   I am certain of that, yes.

16      Q.   At that meeting -- I may have misunderstood you --

17 I want to make sure that it is clear in the record that

18 PacifiCare gave the Department officials who attended that

19 meeting an opportunity to raise questions based on the

20 presentation?

21           MR. STRUMWASSER:  Which meeting?

22           MR. VELKEI:  This is the March 7th, '07 meeting.

23 BY MR. VELKEI:

24      Q.   Just so we are clear, the Department was given an

25 opportunity to address questions at the time of that
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 1 meeting; correct?

 2      A.   We were instructed to hold the questions, and if

 3 they had any to address them afterwards, yes, that is

 4 correct.

 5      Q.   So the Company asked you to wait until they got

 6 through their presentation before raising questions?

 7      A.   Yes.

 8      Q.   Then at the end of that presentation your

 9 department officials raised questions; correct?

10      A.   Yes, correct.

11      Q.   There were a number of people from the Department

12 that were senior to you at that meeting; correct?

13      A.   That is correct.

14      Q.   Who was in attendance from the Department?

15      A.   Off the top of my head, I know Woody Girion was

16 there.  W-O-O-D-Y, G-I-R-O-N-I.

17           MR. STRUMWASSER:  G-I-R-I-O-N.

18           THE WITNESS:  My bureau chief at the time, Dave

19 Stolls, S-T-O-L-L-S.  I believe -- I am going by memory.  I

20 don't have any documents.  I believe the chief of the Field

21 Claims Bureau was there, Craig Dixon, D-I-A-X-O-N.

22           MR. STRUMWASSER:  D-I-X-O-N.

23           THE WITNESS:  Don't ask me to spell, please.

24           THE COURT:  Well, somebody needs to.

25           THE WITNESS:  I have to see it.  I grew up in a
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 1 different country, and I spell phonetically.

 2           MR. VELKEI:  I can help you with the spellings, if

 3 you want.  Dixon is D-I-X-O-N.

 4           THE WITNESS:  A couple of representatives from his

 5 bureau.  I don't recall the exact people.

 6 BY MR. VELKEI:

 7      Q.   I should probably know this, but I think that

 8 Mr. Girion is pretty senior in the Department.  Correct?

 9      A.   Yes.  Actually he was the -- let me think of the

10 title.  He was at the time the top person in Consumer

11 Services in Market Conduct branch, and his title was -- I

12 don't know.  I don't remember.  He was the top person in

13 overseeing that branch.  Both divisions.  The branch has two

14 divisions:  One is field, one is consumer services.

15      Q.   So it is fair to say both the Company and the

16 Department were taking these issues seriously?

17      A.   Yes.

18      Q.   Did Mr. Girion ask any questions?

19      A.   Not to my recollection.

20      Q.   How about Mr. Dixon?

21      A.   He may have asked one or two.  I don't recall.

22      Q.   Presumably after that meeting concluded there were

23 yet another series of follow-up meetings offline with some

24 of the PacifiCare representatives, correct?

25      A.   What is "offline"?



204

 1      Q.   Not at the March 7, '07 meeting.  Once that

 2 meeting concluded, the presentation was made, there were

 3 still a number of meetings that you were having with a

 4 variety of folks at PacifiCare, correct?

 5      A.   Yes.

 6      Q.   I believe you testified that there were biweekly

 7 meetings, regularly scheduled?

 8      A.   That is correct.

 9      Q.   Now forgive me, I think biweekly means once every

10 two weeks, right?

11      A.   Yes.

12      Q.   In addition to that, there were a series of emails

13 being exchanged as well as telephone conferences during that

14 period to address a number of these issues; correct?

15      A.   Yes and no.  My recollection was that the phone

16 calls were just in preparation for the meetings for the most

17 part with me.

18      Q.   There was also formal written correspondence that

19 PacifiCare sent answering several inquiries that were issued

20 by the Department; correct?

21      A.   That is correct.

22      Q.   I think we have seen some of those today.  For

23 example, Exhibit 15, that would be an example of a direct

24 written correspondence with the Department over some of the

25 questions they were raising?
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 1      A.   That is correct.

 2      Q.   I would like to put a few additional ones in front

 3 of you, if you don't mind.

 4           MR. VELKEI:  I would like to mark for

 5 identification a letter from PacifiCare to Ms. Smith dated

 6 April 4, 2007.  I think that would be 5006.

 7      @(Exhibit No. 5006 was marked for Identification.)

 8 BY MR. VELKEI:

 9      Q.   Would you take your time and look through that,

10 ma'am.

11           THE COURT:  5006 has a date on it of April 4,

12 2007.

13 BY MR. VELKEI:

14      Q.   Do you recognize, Ms. Smith, what has been marked

15 for identification as 5006?

16      A.   Yes.

17      Q.   Was this letter in direct response to the series

18 of questions you had posed to the Company?

19      A.   Yes.

20           MR. VELKEI:  I would like to mark as Exhibit 5007

21 the letter from PacifiCare to Ms. Smith, dated May 2nd.

22           THE COURT:  5007 is a letter dated May 2, 2007.

23      @(Exhibit No. 5007 was marked for Identification.)

24 BY MR. VELKEI:

25      Q.   Do you recognize this document, Ms. Smith?
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 1      A.   Yes, I do.

 2      Q.   Was this letter a response to questions you had

 3 raised with the Company?

 4      A.   Yes, I stated in my prior testimony yesterday and

 5 today that I had requested from the Company that retroactive

 6 Excel spreadsheet be provided to me on several occasions

 7 because of issues with it.  This would be one of the

 8 correspondence related to that.

 9           MR. VELKEI:  I would like to mark for

10 identification 5008, a letter from the Company dated

11 June 19th to Ms. Smith.

12           THE COURT:  This is a letter dated June 19th, 2007

13 at the top.

14      @(Exhibit No. 5008 was marked for Identification.)

15 BY MR. VELKEI:

16      Q.   Do you recognize, Ms. Smith, what has been marked

17 for identification as Exhibit 5008?

18      A.   I do.

19      Q.   Was this also an additional letter you received

20 from the respondent with regard to questions that you had

21 raised in connection with your investigation?

22      A.   Yes.

23      Q.   It is fair to say that the Company wasn't ignoring

24 you, correct?

25      A.   Correct?
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 1           MR. VELKEI:  I would like to move 5005 through

 2 5008 into evidence.

 3           MR. STRUMWASSER:  No objection.

 4           THE COURT:  All right.  Those will be entered.

 5     @(Exhibit Nos. 5005 through 5008 were received into

 6                          Evidence.)

 7 BY MR. VELKEI:

 8      Q.   I was also struck, Ms. Smith, by something you

 9 testified to this morning.  I want to make sure I understand

10 it.

11                I believe you testified that the Company

12 started disclosing a number of issues that you weren't even

13 aware of.  Is that what you testified earlier this morning?

14           MR. STRUMWASSER:  I think that mischaracterizes

15 her testimony.

16           THE WITNESS:  It is too broad.  I don't understand

17 you.  Can you be specific?

18 BY MR. VELKEI:

19      Q.   I wrote down that one of the issues that you

20 weren't even aware of that PacifiCare told you about were

21 the 1,700 providers, that there were issues on contract

22 loading.  Do you recall that?

23      A.   I do.

24      Q.   So PacifiCare was the one that volunteered that

25 information to the Department; correct?
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 1           MR. STRUMWASSER:  Objection.  Mischaracterizes her

 2 testimony.

 3           THE COURT:  Was that your understanding?

 4           THE WITNESS:  We were aware of problems with the

 5 providers.  We were not aware of the extent of this.  That

 6 was the first time that we heard.  The Company told us the

 7 extent.

 8 BY MR. VELKEI:

 9      Q.   So the Company was forthright with you with regard

10 to the scope of the problem?

11           MR. STRUMWASSER:  Excuse me.  No foundation.  She

12 is not competent.

13           THE COURT:  Well, you found out about the extent,

14 to the extent that they told you about it, from them?

15           THE WITNESS:  Yes.

16           THE COURT:  All right.  Let's move on.

17 BY MR. VELKEI:

18      Q.   You also found out about the extent of the problem

19 on the pre-ex issue from the Company as well; correct?

20      A.   Well, no.  I had requested the Company to review

21 the records and provide me with that information.  The

22 Company did not volunteer that information to me.

23      * Q  But the Company was the one who provided you with

24 the information on the extent of the problem; correct?

25           MR. STRUMWASSER:  Objection; ambiguous.  There are
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 1 a couple of pre-ex issues here.  I think I know where

 2 Mr. Velkei is going, but the question is ambiguous and it's

 3 overbroad in that way.

 4           MR. VELKEI:  It is "Velkei," sir.

 5           MR. STRUMWASSER:  I'm sorry.

 6           MR. VELKEI:  That's okay.  It is a difficult

 7 pronunciation.

 8           Your Honor, where I am going, simply, is I am

 9 focused on the issues that Ms. Smith has testified about

10 and, really, that is it.  I have a very simple point which

11 is the Company was forthcoming about some of these problems.

12 That's really --

13           THE COURT:  I think one of the problems is that

14 she didn't know what the extent of the problem was, so she

15 is not the person who would know that.  So she was being

16 told more information than she had about the extent of the

17 problem, but there is no way for her to know whether or not

18 that was everything.

19           THE WITNESS:  I don't know how to answer that.

20           THE COURT:  I think that is the problem.

21           MR. VELKEI:  Understood.  Let me try to rephrase

22 that.

23 BY MR. VELKEI:

24      Q.   The extent of the problem certainly to which you

25 were aware was made known to you by PacifiCare on the pre-ex
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 1 issue; correct?

 2           MR. STRUMWASSER:  The question is there are

 3 several pre-ex issues here so the question is ambiguous.

 4           MR. VELKEI:  I have asked the witness my question.

 5 If the witness doesn't understand my question, she should

 6 let me know.

 7           THE COURT:  It is cross-examination of motion, so

 8 there is some latitude.  But my understanding is there were

 9 two issues concerning the pre-existing conditions.  She had

10 a lot of complaints about it.

11                To the extent that the Company gave you

12 information that broadened your understanding of the

13 situation, is that what you are asking her?

14           MR. VELKEI:  Basically, yes.

15           THE COURT:  Is that true?

16           THE WITNESS:  Yes.

17           MR. VELKEI:  I will move on.  Thank you, Your

18 Honor.

19 BY MR. VELKEI:

20      Q.   I also heard, and I wrote down yesterday on the

21 issue of pre-ex, the interpretation of the laws surrounding

22 it.  I wrote down the quote, and that was, "There is no

23 confusion in the law with respect to this issue."  Do you

24 recall testifying to that yesterday?

25      A.   It is out of context, but yes.
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 1      Q.   Just so we are clear, the policy form, the

 2 attending policy form that had the 12-month exclusion was,

 3 in fact, filed with the Department; correct?

 4      A.   I am not responsible for receiving filings from

 5 the licensees.  I could only assume that it would have been.

 6      Q.   I believe your testimony was that those policies

 7 had to be preapproved by the Department; correct?

 8      A.   I'm not sure I testified to that.

 9      Q.   Is that consistent with your understanding,

10 though?

11      A.   Health insurance policies in the State of

12 California have to be filed with the Department.

13      Q.   You weren't aware of anyone at the Department

14 raising any issues or concerns with regard to the policy

15 they had filed prior to receiving the complaints that you

16 did in the fall of '06; correct?

17      A.   I was not aware of anything of what he has

18 mentioned.

19      Q.   It is fair to say that, to your knowledge, nobody

20 at the Department had raised a stink prior to your

21 addressing?

22           MR. STRUMWASSER:  On pre-ex?

23           MR. VELKEI:  On pre-ex.

24           THE WITNESS:  I have no way of knowing that.  The

25 Department has 1,200 employees.
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 1 BY MR. VELKEI:

 2      Q.   I believe that at some point in November you had

 3 communicated with some of the CSB staff about the issue of

 4 pre-ex, six verses 12-month.  Do you recall any

 5 conversations to that effect?

 6      A.   State the question one more time, please.

 7      Q.   Do you recall having meetings with your staff in

 8 the CSB to discuss the six verses 12-month exclusion?

 9      A.   Yes, I believe that was discussed in a staff

10 meeting of the Department, that particular issue.

11      Q.   Were you involved in sort of explaining the law to

12 the staff?

13      A.   No.

14      Q.   If I understood correctly one of the issues of

15 concern that you raised about Respondent was with respect to

16 individuals, if there are more than three individuals on a

17 policy, the 12-month exclusion should not apply; correct?

18      A.   It should be six months.

19      Q.   It should be six months.

20           MR. VELKEI:  I would like to mark for

21 identification 5009.  It is a November 3rd, 2006, email from

22 Ms. Smith.

23           THE COURT:  Email with the top date of November

24 3rd, 2006.  It is 5009.

25      @(Exhibit No. 5009 was marked for Identification.)
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 1 BY MR. VELKEI:

 2      Q.   Do you recognize what has been marked as Exhibit

 3 5009?

 4      A.   Yes, it is on an email that I sent.

 5      Q.   It does appear that you are reporting to the

 6 Department how one interprets the pre-ex issues,

 7 specifically six-month verses 12-month exclusion; correct?

 8      A.   Somewhat.

 9      Q.   You were faulting PacifiCare, as I understand it,

10 for applying a 12-month exclusion for individuals when it

11 shouldn't be applied; correct?

12      A.   Yes.

13      Q.   In your email to your department members, you

14 don't yourself make that distinction, do you, ma'am?

15      A.   It says "usually."

16      Q.   But it wasn't important enough for you to flag as

17 to individual complaints, the 12-month period does not apply

18 if there are three or more persons; correct?

19      A.   Our staff is well-trained in that.

20      Q.   It wasn't important enough for you to flag in this

21 email; correct?

22           MR. STRUMWASSER:  Objection; argumentative.

23           THE COURT:  She didn't answer the question.  You

24 have been pretty good about it.  So listen to the question

25 and answer the question and then if you need to explain it,
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 1 feel free.

 2           THE WITNESS:  State your question one more time.

 3 BY MR. VELKEI:

 4      Q.   You didn't think it was important enough in this

 5 report to your staff to detail this distinction on the 12

 6 months, did you?

 7      A.   That wasn't the reason why.  I don't really know

 8 how to respond to that question.

 9      Q.   The purpose of the memo, in part, appears to me to

10 explain some of the issues surrounding the pre-ex issues

11 with PacifiCare; correct?

12      A.   State it one more time.

13      Q.   The purpose of your memo was to explain some of

14 the pre-ex problems you thought PacifiCare was having to

15 members of your staff; is that a fair characterization?

16      A.   No.

17      Q.   What was the purpose of this memo?

18      A.   The purpose of this memo was to inform the staff

19 of the influx of complaints from the Company.  We were

20 receiving more than usual, and when we received complaints

21 from a company, they were usually on different topics.  That

22 was the purpose of the email.

23      Q.   Understood.  The very last paragraph you are

24 explaining how the preexisting conditions is addressed under

25 the statute; right?
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 1      A.   Yes.

 2      Q.   And you are making this distinction between six

 3 months and 12 months; right?

 4      A.   Usually.

 5      Q.   You are making these distinction between six

 6 months and 12 months; right?

 7      A.   Yes.

 8      Q.   You didn't think it was important enough to detail

 9 the exception that you were faulting PacifiCare, which was

10 on individuals if there are three or more -- you didn't

11 think it was important enough to detail the exception that

12 you were faulting PacifiCare for, which was on individuals,

13 if there is three or more, it has to be six months, not 12?

14      A.   You can see it says there are exceptions.  I don't

15 know how to explain it to you.  The law overrides.  I am not

16 an attorney.  Every officer needs to review the law when

17 applicable and apply it properly.  The law is very explicit.

18 I gave them the reference to the law and it says usually and

19 there are exceptions.  It is pretty self-explanatory.

20      Q.   Is it fair to say that the particular exception

21 affecting PacifiCare was not detailed in this memo?

22      A.   I wasn't zeroing in onto the Company's -- I was

23 pointing out this is what people were complaining about

24 regarding this and there was an issue.  That's why people

25 were complaining.  There were consumer complaints and I'm
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 1 sure they are discoverable.  You can take a look at those

 2 for yourself.  This is what people are bringing to our

 3 attention.  And I was stating to our staff to pay attention

 4 to the law and see where this is going.

 5      Q.   Ms. Smith, it is fair to say that the particular

 6 exception that would have applied to PacifiCare wasn't

 7 detailed in this memo to your staff; correct?

 8      A.   I can't answer like that -- we were -- at that

 9 time I was not looking at this exception and I was not

10 discussing it with the Company.  I was merely bringing it

11 out to the staff to pay close attention.

12      Q.   But the memo says, in fact, you were discussing it

13 with the Company.  It says, "I have been in contact with the

14 Company."  So as of November 3rd, 2006, you were already

15 discussing this pre-ex issue with PacifiCare?

16           MR. STRUMWASSER:  Objection.  Mischaracterizes the

17 testimony.  The "you were already discussing it."  She has

18 not said --

19           THE COURT:  I want to stop.  She said what her

20 situation was.  It doesn't specifically say about three

21 lives on a policy.  Let's move on.

22           MR. VELKEI:  Okay.  Last question, Your Honor.  I

23 appreciate that and apologize for spending too much time on

24 this.

25
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 1 BY MR. VELKEI:

 2      Q.   The last point that I do want to make is on

 3 November 3rd, 2006, you were, in fact, in contact with the

 4 Company discussing the pre-ex issue, correct?

 5      A.   Yes.  You gave me an exhibit of November 2, that

 6 preceded this November 3rd email.

 7      Q.   I recall your testimony that it wasn't until

 8 December that you actually spoke with somebody about the

 9 problems.  Would this refresh your recollection that those

10 discussions started as early as the beginning of November?

11      A.   The influx of the claims, that is the reason why I

12 tried to contact the Company.

13      Q.   In fact, as of November 3rd, you already were in

14 contact with the Company, correct?

15      A.   I believe we established that earlier.  I told you

16 my testimony was based on my recollection.  Sometime in

17 October/November.  You gave me this document and I stated

18 this is my document as of November 2nd.

19      Q.   I hate to belabor the point.  I understood your

20 testimony to be that the Company didn't get into

21 communication with you until December.  All I am trying to

22 do is pinpoint that, in fact, as of November 3rd that you

23 were talking to the Company about the issue of pre-ex.

24      A.   No.  I was talking to the Company about the influx

25 of the complaint received by the Department.
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 1      Q.   And it says that the Company has confirmed that

 2 she has also seen an influx of this type of situation in the

 3 past few weeks.

 4      A.   Influx.

 5      Q.   This situation being the creditable coverage

 6 issue; correct?

 7      A.   Fair to say, yes.

 8      Q.   My point is this, and where I am going is focusing

 9 on this, there is no confusion in the law.  So now I want to

10 highlight for you the fact that you didn't make the

11 distinction on the 12 months and I would like to show you

12 the next document which is a January 23rd, '07 email from

13 your boss to a number of the staff in your department.

14           MR. VELKEI:  I would like to mark that as Exhibit

15 5010.

16           THE COURT:  That is an email with a top date of

17 January 23rd, 2007.  It is 5010.

18      @(Exhibit No. 5010 was marked for Identification.)

19 BY MR. VELKEI:

20      Q.   Let me know when you have had a chance to look it

21 over.  Do you recognize what has been marked as Exhibit

22 5010?

23      A.   Yes.

24      Q.   Mr. Stolls is your boss; correct?

25           MR. STRUMWASSER:  Was.
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 1           THE WITNESS:  Was.

 2 BY MR. VELKEI:

 3      Q.   Was your boss at the time?

 4      A.   That is correct.

 5      Q.   He seems to think that there is a enough confusion

 6 with interpretation of pre-ex issues that he saw fit to

 7 circulate a memo explaining how the pre-ex issue worked

 8 under the law; correct?

 9      A.   This memo was issued because of -- this was an

10 issue that came up into our staff meeting a few months

11 before.  And he wanted to make sure it was memorialized for

12 the benefit of our internal staff.

13      Q.   Mr. Stolls was concerned that there might be

14 confusion in the interpretation of the laws governing

15 pre-ex; correct?

16      A.   I can't speak for Mr. Stolls.

17      Q.   That's what he said in this email to you, isn't

18 it?

19           MR. STRUMWASSER:  The document speaks for itself.

20 BY MR. VELKEI:

21      Q.   He did say that he felt there was some confusion

22 in the interpretation of the laws with regard to pre-ex?

23           MR. STRUMWASSER:  The document speaks for itself.

24           THE COURT:  Sustained.  It doesn't say that. Let's

25 move on.



220

 1 BY MR. VELKEI:

 2      Q.   My point is -- just so I understand -- and coming

 3 back to this no confusion in the law, explicit, clear as

 4 day, to your knowledge, the Department never raised an issue

 5 until you received complaints sometime in the fall of '06;

 6 right?

 7      A.   That I was aware of.

 8      Q.   In a memo that you sent to your staff talking

 9 about the six-month verses the 12-month distinction, you

10 never raised the particular issue that you were contending

11 PacifiCare had violated; right?

12           MR. STRUMWASSER:  With whom?

13 BY MR. VELKEI:

14      Q.   With regard to some of the complaints you

15 received?

16      A.   State the question one more time.

17      Q.   When you sent a memo in November talking about the

18 pre-ex issues, the six-month verses 12-month, you didn't

19 specify or flag for your department the issue that you are

20 focused on with respect to PacifiCare, on the 12 months,

21 three individuals or more?

22           MR. STRUMWASSER:  That was already asked and

23 answered.

24           THE COURT:  It hasn't exactly, so I will allow you

25 to answer it.
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 1           THE WITNESS:  I did.  I stated in that memo that

 2 there were exceptions.  It said usually and there are

 3 exceptions.

 4           THE COURT:  I want to move on.  I saw the letter.

 5           MR. VELKEI:  All right, Your Honor.  Forgive me.

 6 BY MR. VELKEI:

 7      Q.   Just by way of clarity, I believe your testimony

 8 yesterday was when PacifiCare raised a concern about this

 9 issue with you -- that was your testimony, correct, about

10 whether, in fact, if it were three or more individuals, they

11 could apply that 12-month exclusion?

12      A.   Less than three.

13      Q.   Let me back up.  Forgive me.  Yesterday you

14 testified that you had a conversation with Ms. Hulbert in

15 December, right, do you recall that?

16      A.   Yes.

17      Q.   And towards the end of December she reached back

18 out to you; right?

19      A.   Yes.

20      Q.   To discuss some of the issues you raised; correct?

21      A.   Yes.

22      Q.   She then asked you, based on your testimony

23 yesterday, about this issue on the 12-month exclusion for

24 individuals; correct?

25      A.   Yes.
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 1      Q.   So she offered this issue up to you and asked you

 2 what the law was, what was the Department's interpretation

 3 on this issue?

 4      A.   Yes.

 5      Q.   You told her you thought you knew the answer, but

 6 you needed to check and confirm with somebody else.

 7      A.   That is correct.

 8      Q.   So the answer wasn't clear enough to you when it

 9 was initially asked to you by PacifiCare, you needed to go

10 back and check with a specialist who knew that area?

11      A.   Actually, she had asked me to check with a

12 specialist in that area.  I told her that it was my

13 interpretation of the law.

14      Q.   Do you consider yourself a specialist in that

15 area?

16      A.   I am not a legal staff.

17      Q.   I wanted to turn, if I could, to the issue of

18 creditable coverage.

19           MR. VELKEI:  This is 5011, Your Honor.

20           THE COURT:  5011 is an email with the date of

21 December 13th, 2006 at the top.

22      @(Exhibit No. 5011 was marked for Identification.)

23 BY MR. VELKEI:

24      Q.   Do you recognize this, ma'am?

25      A.   Yes.
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 1      Q.   This is, in fact, a memo that was sent by your

 2 supervisor at the time to the Department dealing with some

 3 of the complaints you were receiving?

 4      A.   Yes.

 5      Q.   In fact, at the time of this memo, there was a

 6 recognition that there may have been something wrong with

 7 the Company's system because it was deleting some of the

 8 information relating to this creditable coverage issue?

 9      A.   Let me read this.  I don't recollect.  State the

10 question to me one more time.

11      Q.   The Department internally recognized that this

12 could be a system problem with the Company's computers;

13 correct?

14      A.   Yes.

15      Q.   In fact, in your January 11th, 2000, letter, you

16 raised that point, isn't that true, ma'am?

17      A.   Yes.

18      Q.   If we could turn back to Exhibit 7.  Certainly at

19 the time you prepared this, did you consider this to be a

20 comprehensive assessment of the issues that had come to your

21 attention in the course of the last few months?

22      A.   Yes.

23      Q.   Is it fair to say that there is not a single issue

24 up there that deals with acknowledgment letters to

25 providers; correct?
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 1      A.   No.  It is correct it is not in there.

 2      Q.   So to your knowledge, nobody ever complained to

 3 you or to your department about not -- no provider ever

 4 complained to you about not receiving a hard copy

 5 acknowledgment letter, did they?

 6      A.   Not to me, but I do not work files, complaint

 7 files.

 8      Q.   But to your knowledge --

 9      A.   To my knowledge, no.

10      Q.   No issue was ever raised on the acknowledgment to

11 the provider?

12      A.   To my knowledge, the answer is no.

13      Q.   When did you first become aware of issues with

14 regard to providers in the context of PacifiCare?

15      A.   Let me put this in context.  In January of 2007 we

16 already had established the three people to handle the

17 complaints rather than all the staff.  And so as you have

18 given me that last exhibit, it spells out at least one of

19 the officers that was part of this unit.  And it says not

20 IMRs.  The IMRs and the provider complaints were given --

21 assigned to a specific person.  That person would be able to

22 answer that question.  I don't work complaints directly.  I

23 didn't at that time and I don't.  I reviewed them for work

24 assignment, and I requested the staff to make me aware of

25 things that they thought were important enough for me to
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 1 address with the Company.

 2      Q.   Just so I can understand, yesterday I believe you

 3 were testifying at some length about some other provider

 4 complaints.  What was that testimony then based upon if you

 5 didn't actually read these files?

 6      A.   My staff was instructed to let me know what they

 7 had identified as issues that were not a one-time

 8 occurrence, that seemed to be more of a pattern, so I can

 9 discuss it with the Company.

10      Q.   So you relied on persons other than yourself to

11 provide that information to you?

12      A.   Yes.

13      Q.   Did they provide any kind of written report?

14      A.   I don't believe so, no.  They brought the files

15 into my office to discuss.

16      Q.   Did you actually look through those files?

17      A.   Yes.  At the time.  It has been three years.

18      Q.   How many files, roughly, did you look through on

19 provider complaints?

20      A.   Several.  In fact, I handled one of them directly

21 eventually.

22      Q.   Sleepquest?

23      A.   Yes.

24      Q.   We'll get there.

25           THE COURT:  Sleep Quest.
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 1 BY MR. VELKEI:

 2      Q.   How many provider complaint files did you actually

 3 look at yourself?

 4      A.   I again review work for assignment.  So I would

 5 have seen people's complaints and provider's complaints, but

 6 I don't work the assignments.  I give them out and staff

 7 works them.  Does that --

 8      Q.   I think so, but I want to do one follow-up

 9 question.  Is it fair to say that you didn't spend too much

10 time digging into any individual file of a provider?

11      A.   Not unless the staff member brought it to my

12 attention in a stack of files stating this seems to be a

13 pattern, let's take a look at this.

14      Q.   Again, to that point, how many files were brought

15 to your attention, and of those, how many did you actually

16 look through?

17      A.   I would not remember.  It has been three years.  I

18 don't know.

19      Q.   Roughly?

20      A.   I don't know.

21      Q.   No idea.

22      A.   We have a thousand licensees.  You are asking me a

23 tough question.

24      Q.   I understood your testimony to be that, based on

25 your review, there were an inordinate number of complaints,
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 1 more than you typically received from providers?

 2      A.   From PacifiCare?

 3      Q.   Related to PacifiCare.

 4      A.   I stated that there were an inordinate amount of

 5 complaints from PacifiCare.

 6      Q.   About PacifiCare?

 7      A.   Yes, yes, yes, yes, about PacifiCare.  But I can't

 8 make the distinction, the types of.

 9      Q.   At some point, though, you tried to familiarize

10 yourself with some of the provider issues that were sort of

11 surfacing in your department?

12      A.   I'm not sure I understand your questions.  Vague.

13 Familiarize myself with providers?

14      Q.   Let me withdraw the question.  Let me ask it

15 differently.  What steps did you take personally to

16 familiarize yourself with the complaints that providers were

17 lodging against PacifiCare in this time frame of -- I guess

18 it would be the beginning of '06 through when you removed

19 yourself from involvement?

20      A.   I reviewed their complaints that came in.  We have

21 forms of their letters that would have been sent to the

22 Department.  I would have reviewed them.

23      Q.   Okay.  I don't want to belabor the point.  Maybe

24 we can approach it in a different way a little later on.

25                Is it fair to say that some of these provider
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 1 issues could have been related to the merger?

 2      A.   Yes.

 3      Q.   You certainly, by this point, had familiarized

 4 yourself with the Care Trust Network, correct?  You

 5 understood what that was?

 6      A.   It was a term that was presented to me in that

 7 March 7 meeting, but I am not an expert in that.

 8      Q.   Understood.  The Care Trust Network issue was

 9 actually raised prior to the March 7 meeting by one of your

10 staff members.  Do you recall that?

11      A.   I don't recall that.

12           MR. VELKEI:  I would like to mark as Exhibit 5012

13 an email from Barbara Love, dated March 2, to Ms. Smith.

14      @(Exhibit No. 5012 was marked for Identification.)

15 BY MR. VELKEI:

16      Q.   Take a moment to look it over, Ms. Smith, and let

17 me know when you are done.

18                Do you recognize what has been marked for

19 identification as Exhibit 5012?

20      A.   Yes.

21      Q.   Who is Ms. Love?

22      A.   Ms. Love is one of the three people that was

23 assigned to review PacifiCare complaints.

24      Q.   She was one of your reports?  She reported to you?

25      A.   Yes.
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 1      Q.   She was brought in to be part of the PacifiCare

 2 team that you talked about?

 3      A.   Yes.

 4      Q.   She flagged this as a high priority to you;

 5 correct?

 6      A.   Yes.

 7      Q.   And she expressed in this email her concern that

 8 the problems that United had with the CTN network may have

 9 actually impacted PacifiCare as well; correct?

10      A.   Yes.

11      Q.   Could you read the last sentence in the

12 second-to-last paragraph, beginning, "I mention it as"?

13           THE COURT:  To herself?

14           MR. VELKEI:  Out loud.

15           THE COURT:  Why do you want it read out loud?

16           MR. VELKEI:  I don't need to, Your Honor.  We can

17 move on.

18 BY MR. VELKEI:

19      Q.   I believe that your testimony was that the issue

20 was highlighted for you at the Department at the time of the

21 March 7, '07 meeting?

22      A.   Yes.

23      Q.   In fact, subsequent to that meeting Mr. Master's

24 thought it was important enough that he flagged the issue

25 for a Ms. Roy.  Can you tell me who Ms. Roy is?



230

 1      A.   Ms. Roy is and was Mr. Master's reporting

 2 supervisor for attendance and that type of thing.

 3      Q.   What is her title?

 4      A.   Supervisor and compliance officer.

 5      Q.   She holds the same title as you do?

 6      A.   Yes.

 7           MR. VELKEI:  I think we are going to have to work

 8 around the edges on this.  I don't know what this is.

 9           THE COURT:  Off the record.

10           MR. VELKEI:  It may make sense to break here for

11 lunch.

12           THE COURT:  We can return at 1:30, if that is

13 okay?

14           MR. VELKEI:  It is okay with me.

15           (Luncheon recess was taken at 11:45 a.m.)

16                           --oOo--

17

18

19

20

21

22

23

24

25
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 1 TUESDAY, DECEMBER 8, 2009; 1:38 P.M. DEPARTMENT A; ELIHU

 2 HARRIS STATE BUILDING; 1515 CLAY STREET; RUTH ASTLE,

 3 ADMINISTRATIVE LAW JUDGE

 4                            -oOo-

 5                 (Off the record discussion.)

 6           THE COURT:  All right.  So shall we continue with

 7 the cross examination?

 8           All right.

 9           MR. STRUMWASSER:  You're on.

10           THE COURT:  Oh, I know I was going to ask

11 something else.  Can this monitor be turned off and on?  Can

12 the monitor be turned off and on?

13           MR. VAUGHAN:  Yes, it can.

14           THE COURT:  Yes?

15           MR. VAUGHAN:  Yes.

16           THE COURT:  Because most of the time it doesn't

17 seem to be very helpful to me.  Every once in a while it is

18 helpful or something but most of the time I can't even see

19 it.

20           MR. KENT:  Oh, you're not getting a good image?

21           THE COURT:  No, I'm getting a fine image.  I don't

22 have, um, so I don't need glasses to read close and so I

23 have far glasses but it's intermediate.  This is a kind of

24 problem.  I'm better off looking up here than I am there

25 most of the time.
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 1           MR. KENT:  Would it be helpful to move that closer

 2 to you?

 3           THE COURT:  No, because then it is distracting.

 4 So, um, I don't want to make an issue out of it.  But it

 5 just, I was surprised it doesn't really work for me.  I'm

 6 better off looking up there.

 7                 (Off the record discussion.)

 8           Let's go a little longer.  Okay.  Go ahead.

 9           MR. VELKEI:  Okay.

10           THE COURT:  Back on the record.

11           MR. VELKEI:  Sorry, your Honor, if I could move

12 into evidence 5009 and 5012.

13           MR. STRUMWASSER:  No objection.

14           THE COURT:  All right.  5009, 10, 11, 12 are

15 entered into evidence.

16      (Exhibits 5009, 5010, 5011 and 5012 in evidence.)

17           MR. VELKEI:  I want to start the next exhibit in

18 order.  I want to mark as 5013 an e-mail from Ms. Janelle

19 Roy to Mr Masters, copy to Ms. Smith.

20           THE COURT:  All right.  E-mail will be 5013 with

21 the top date of March 28, 2007.

22          (Exhibit 5013 marked for identification.)

23           Well, that's the other thing so I have the

24 document itself so I can look at it.  It's like three

25 different things.  I don't need that many.
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 1           MR. KENT:  And with respect to the screen, I'm

 2 having trouble reading it.  So it might not be your glasses.

 3           THE COURT:  Okay.  Well, with my glasses it's

 4 unreadable because I don't have that intermediate distance.

 5 I can see better up there than I can here.

 6           MR. VELKEI:  Shut off the screen.

 7           THE COURT:  If I take my glases off, I can read

 8 the document fine.

 9           MR. VELKEI:  Your Honor, he can shut off the

10 screen so it is not distracting.

11           MR. VAUGHAN:  If you want to turn it back on, it

12 is this button; right?

13           THE COURT:  Thank you.

14           All right.  5013.  Go ahead.

15                       NICOLETA SMITH,

16 resumed the stand and testified further as follows:

17 BY MR. VELKEI:

18      Q.   Ms. Smith, I want to pick up where we left off and

19 there was a little bit of a glitch on the document before

20 the break.  Do you recognize as what has been marked as

21 5013?

22      A.   Um, I see that I was cc'd on it.  I don't really

23 recall.  I would try to read it.

24      Q.   Take your time.  Just let me know when you're

25 done.
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 1      A.   Okay.  Uh-huh.

 2      Q.   Is it fair to say, Ms. Smith, that Mr. Masters was

 3 flagging the need to do some further investigation on the

 4 position of the company taking about the impact of the CTN

 5 network?

 6      A.   I don't see the CTN network in this e-mail so I

 7 can't say, no.

 8      Q.   Okay.  Let's drill down.  The Department of

 9 Justice issues, the company had raised some problems with

10 the Department of Justice in terms of the consent decree

11 that constrained their ability to deal with some of the

12 issues as they unfolded on the March 7, '07 presentation; do

13 you recall that?

14      A.   Yes.

15      Q.   Okay.  And would it be fair to say that

16 Mr. Masters is flagging this issue and suggesting there be

17 some further follow-up post the March 7 meeting?

18      A.   Yes, there was a mention of this decision, um, in

19 the March 7, 2007 meeting that PacifiCare presented to us.

20 There was a mention about, um, a decision that they were

21 faced with and we didn't know what they were talking about

22 so that --

23      Q.   Understood.  Now, Ms. Roy recommended that you do

24 some further investigation on the issue of PacifiCare,

25 correct, in this e-mail?
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 1      A.   Yes.

 2      Q.   Did you do that?

 3      A.   That -- that was the point of us having the unit,

 4 yeah.

 5      Q.   Now, what investigation did you undertake in

 6 response to this e-mail?

 7      A.   I believe we asked PacifiCare to explain their

 8 situation further.  It wasn't very clear in their

 9 presentation or we weren't really, we didn't work for the

10 company.  We didn't really understand.

11      Q.   So you asked for some follow-up?

12      A.   Yes.

13      Q.   Anything else you recall?

14      A.   It's very vague.  What?  I don't understand.

15      Q.   Do you recall taking any specific steps in

16 response to his e-mail for further investigation of the

17 issues the company had raised?

18      A.   I believe it's in the corrective action plan

19 whatever, following this date it was added to the corrective

20 action plan that would have been one of the action that I

21 was taking.

22      Q.   Short of something being in the corrective action

23 plan, let me rephrase that.  If it's not in the corrective

24 action plan, that means there wasn't any follow-up by the

25 Department on that issue?
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 1      A.   I believe we asked for a copy of that decision

 2 that the company was facing or that discussing the 37 -- I'm

 3 sorry -- March, yeah, the March 7, 2007 meeting.  Um, I

 4 think that was the extent.  I'm not -- I'm not certain.

 5 Unless it was a long term fix of the company, it would not

 6 have shown up in the preproduction line.  Just by this

 7 e-mail, I can't tell you.

 8           MR. VELKEI:  Okay.  I'd like to move that into

 9 evidence, please.

10           THE COURT:  Any objection?

11           MR. STRUMWASSER:  No objection.

12           THE COURT:  All right.  That will be entered.

13                 (Exhibit 5013 in evidence.)

14           MR. VELKEI:  And just for purposes of

15 authentication, I would like to mark as Exhibit 5014 -- one

16 second -- an e-mail from Ms. Smith dated February 13, 2007

17 to Mr. Brunelle and Ms. Love, Mr. Masters and Mr. Stolls.

18           MR. STRUMWASSER:  Are you marking one page or two?

19           MR. VELKEI:  Both.  The two together.

20           THE COURT:  All right.  That will be marked as

21 Exhibit 5014.  And the top date is February 13, 2007.

22          (Exhibit 5014 marked for identification.)

23           THE WITNESS:  Do we have an Exhibit 5012?

24           MR. STRUMWASSER:  We can't hear you.

25           THE WITNESS:  Was there an Exhibit 5012?
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 1           THE COURT:  Yes.  It's an e-mail with the top date

 2 of 3/2/07.

 3           MR. STRUMWASSER:  Yup.

 4           MR. VELKEI:  Do you need another copy of that

 5 or --

 6           MR. STRUMWASSER:  I got it.

 7           MR. VELKEI:

 8      Q.   This is the one before you now.  This is 5014.

 9      A.   I don't have that.

10      Q.   That document is before you right now, that is

11 5014.  Now, is this, in fact, an e-mail that you sent to

12 your team regarding the agenda we had talked about before

13 that was sent to the company the day before the meeting?

14      A.   Um, yes.

15      Q.   Okay.  And is this, well, okay.  Let's move on.  I

16 would like to move it into evidence.

17           THE COURT:  Any objection?

18           MR. STRUMWASSER:  No objection.

19           THE COURT:  It will be entered.

20                 (Exhibit 5014 in evidence.)

21           MR. VELKEI:  Thank you.

22      Q.   If you turn for a moment back to Exhibit 11, which

23 is the Department's exhibit; do you have that handy?

24      A.   Yes, I have it handy.

25      Q.   Okay.  Okay.  Do you have it in front of you?



243

 1      A.   Yes.

 2      Q.   Okay.  Is it fair to say that the -- is it fair to

 3 say that the documents attached this -- to this e-mail chain

 4 was a company's efforts to try to respond to various of the

 5 issues that you had raised with PacifiCare; correct?

 6      A.   That's correct.

 7      Q.   Okay.  So if we turn to CDI 17544, it should be,

 8 it is at the lower right hand corner, ma'am.

 9      A.   Yes.

10      Q.   Okay.  So you would ask for a revised explanation

11 of benefits and that had been provided in this attachment;

12 correct?

13      A.   Yes.

14      Q.   Um, and the next page, the Department had asked

15 for information upon, with regard to the customer service,

16 that 1 (800) number; is that correct?

17           MR. STRUMWASSER:  Where are you talking?  The next

18 page?

19           MR. VELKEI:  The next page is 177545.

20      Q.   Could you explain to me, explain to us what this

21 document is, ma'am?

22      A.   Can I explain to you?  I can only read to you what

23 this document states.  It states that the provider help

24 line.  A touch tone option provider help in California.

25      Q.   Ms. Smith, you had requested this from the
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 1 company; right?

 2      A.   Um, you know, it's been three years.  You're

 3 asking me to recall.  I, to explain you to one single

 4 document of, I don't know, how many.

 5      Q.   Ms. Smith, if you can't remember, just say you

 6 can't remember.  Again, it is not a memory quiz, you know.

 7 I just want you to answer with the best of your

 8 recollection.

 9      A.   I can't explain to you the document, no.

10      Q.   You don't recall the circumstances for PacifiCare

11 providing this to you?

12      A.   I have requested that this document be made to me

13 but I can't explain to you the document.

14      Q.   What were the reasons behind the request?

15      A.   This document is supposed to -- to provide the

16 Department with the company's procedure or customer service

17 plan for provider complaints.  That was my understanding in

18 that particular -- that particular moment.

19      Q.   Okay.  And did you consider this to be responsive

20 to your request?

21      A.   It was provided to me, yes.

22      Q.   Did you consider it to be responsive to your

23 request?

24      A.   It was provided to me, yes.

25      Q.   Now, the question I'm getting at, Ms. Smith, is,
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 1 was it provided to you and to your satisfaction or was there

 2 additional follow-up on that issue?

 3      A.   Um, off the top of my head, I cannot answer that

 4 question.

 5      Q.   You don't recall?

 6      A.   I don't remember if there was a follow-up plan.

 7      Q.   I would like to turn, if you can, to 17550 and

 8 17551.  Let me know when you're done looking at those two

 9 pages and take your time.

10      A.   Yes.

11      Q.   Okay.  Um, is it fair to say that the company was

12 preparing a disclosure both to employers and to brokers with

13 regard to their new policy on the preacquisition six months

14 versus twelve months?

15      A.   Yes.

16      Q.   And these letters were in direct response to

17 requests by you?

18      A.   Yes.

19      Q.   And did they comply with the -- was this

20 sufficient to satisfy those particular requests?

21      A.   I did not request the company to write letters to

22 their staff.  I did request that they review the insurance

23 code for compliance.  Um, they provided to me their plan of

24 doing such and so that's what they provided.

25      Q.   So the company volunteered to send letters to
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 1 brokers and employers making clear that the problems on the

 2 pre-ex, the 12-month exclusion, were getting fixed; correct?

 3      A.   Again, let me explain to you this.  I had asked

 4 the company to become compliant.  I didn't tell them what

 5 steps to take to become compliant.  This is how they showed

 6 me that they were working internally to become compliant.

 7      Q.   Understood.  So they volunteered to send these

 8 letters out?

 9      A.   I can't make that -- that is that would be

10 something that I would have to make a judgment of what they

11 wanted to do, what their intent was.  I don't know.  I don't

12 have any idea.

13      Q.   Let me rephrase it.  You didn't require the

14 company to send out these letters; did you?

15      A.   I required them to be in compliance, whatever that

16 meant to the company.

17      Q.   Please answer my question.  You didn't require

18 them to send out these letters; did you?

19      A.   No.

20      Q.   Okay.

21                I believe you testified, Ms. Smith, that

22 PacifiCare wound up spending roughly three-quarters of a

23 million dollars when they reworked the claims on the pre-ex

24 side; do you recall that testimony?

25      A.   I say that I thought that was the number.
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 1      Q.   Okay.

 2      A.   I'm not sure that's the number but perhaps that is

 3 it.

 4      Q.   Okay.  I'd like to mark as exhibit next in order a

 5 memo which appears to be -- to have been prepared by you on

 6 April 12, 2007.

 7           THE COURT:  It's fifty -- it's 5015.

 8           (Exhibit 5015 marked for identification)

 9           MR. VELKEI:  5015.  Thank you, your Honor.

10           And take your time, Ms. Smith, and let me know

11 when you're done.

12           THE COURT:  There is on the second page indicates

13 prepared April 12, 2007.

14           MR. STRUMWASSER:  On 15?

15           THE COURT:  Yeah.  The second page says prepared

16 and the date.

17           THE WITNESS:  Yes.

18 BY MR. VELKEI:

19      Q.   Do you recognize what's been marked for

20 identification as Ehibit 5015?

21      A.   Yes.

22      Q.   Was this, in fact, a memo that was prepared by you

23 on April 12, 2007?

24      A.   Yes.

25      Q.   Are the statements true and accurate to your -- to
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 1 your best knowledge?

 2      A.   At that time, yes.

 3      Q.   Do they remain true today?

 4      A.   I don't know.  I was basing the information at

 5 that time on the Excel spreadsheet that the company had

 6 provided to me.  And the company did not have totals for

 7 those spreadsheets.  I tried my best to -- to identify and

 8 put together some type of meaningful -- extract some

 9 meaningful information from the Excel spreadsheet that the

10 insurance company had sent me at that time.

11      Q.   Okay.

12      A.   So that's what I based my memo on.

13      Q.   So the memo was true to your best knowledge?

14      A.   Yes.

15      Q.   If we go to the paragraph two, the number

16 paragraph two, and we kind of go about halfway down.

17      A.   Uh-huh.

18      Q.   It says the company was asked to rework claims.

19 Do you see where it begins?  "The rework was completed by

20 the company on April 3, 2007".  Is that a correct statement,

21 Ms. Smith?

22      A.   That is what the company had stated to me.

23      Q.   I mean --

24      A.   Yes.  That is what the company stated to me.

25      Q.   Yes.
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 1      A.   That is what I put in my memo.

 2      Q.   And presumably you did some of your independent

 3 investigation to verify that fact, correct?

 4      A.   Well, there's no investigation other than the

 5 company telling me that.  I can't -- how else can I verify

 6 that they've done that?

 7      Q.   Is your testimony that you made no independent

 8 investigation to determine whether payments in fact were

 9 made?

10      A.   I was given documents by the company and I took

11 those to be their true statements.

12      Q.   Okay.  So documentation was provided by the

13 company showing that the reworks had been completed by

14 April 3, 2007; correct?

15      A.   The Excel spreadsheet was provided to me showing

16 or alleging that the claims were reworked.

17      Q.   The question is documentation was in fact provided

18 by the company supporting your conclusion that the rework

19 was completed by April 3?

20           MR. STRUMWASSER:  Mischaracterizes her testimony

21 and asked and answered to the extent it is, if anything.

22           THE COURT:  Okay.  So my understanding is at this

23 point that the company gave you some document, the

24 spreadsheet that indicated that they had completed it by

25 April 3, 2007?
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 1           THE WITNESS:  That is correct.

 2           MR. VELKEI:  Okay.

 3      Q.   And the next statement, Ms. Smith, payments made

 4 as a result of the rework total, 765,157 thousand --

 5 $765,157.  Do you see that?

 6      A.   Yes.

 7      Q.   That's, in fact, the amount of money that was paid

 8 by PacifiCare in connection with those reworks?

 9      A.   That is what I thought to be, yes.

10      Q.   Based on documentation provided by the company?

11      A.   Yes.

12      Q.   Did your opinion of that number ever change?

13      A.   I honestly don't remember.  I would have to

14 compare the documents.  It's been too many years to recall.

15      Q.   I want to move on to the next statement if I

16 could.  It says -- you go on to say "it appears that the

17 rework was not properly completed.  Consumers were given

18 credit towards a deductible for that claim but we are unsure

19 if subsequent unrelated claims have also been taken into

20 account".  Do you see that?

21      A.   Yes.

22      Q.   So you were expressing a concern, but did you have

23 any facts to support that concern?  In other words, did you

24 have any information that would lead you to believe that the

25 company was somehow not counting the deductible properly?
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 1      A.   There was no evidence.  And there was never any

 2 representation by the company that in applying -- again,

 3 this is the issue we talked about earlier and perhaps was I

 4 was not clear.

 5           THE COURT:  No, I understand it.  I'm sure he

 6 understands it, but I think he's asking if there was

 7 evidence as to how they did apply it.

 8           THE WITNESS:  There was no evidence that it was

 9 applied so I had a question if, in fact, there was

10 application of that program.

11 BY MR. VELKEI:

12      Q.   My question to you, did you ever come upon

13 evidence that in fact the company had not properly take in

14 into account the deductible?

15      A.   No, the company did not provide that information

16 at that time.

17      Q.   Did you ever come across any information

18 independently of the company that would lead you to believe

19 that, in fact, the company had not properly taken into

20 account the deductible?

21      A.   I believe I had asked the company that question

22 several times and I never really got a straight answer, no.

23      Q.   You believe or you're sure that you asked the

24 company?  But definitely are you sure you asked the company

25 that, Ms. Smith?
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 1      A.   Um, May, June.  Yes.  Because we still talked

 2 about the company and the company provided me with that

 3 finalized version of the document sometime in July.  I think

 4 that was the CD that we were putting, that we were talking

 5 about earlier.  Um, it would have been a reason for me to

 6 keep asking for the CD to be reprocessed and resent and re--

 7 reexplained if it was completely clear so I would have

 8 discussed that with the company.

 9      Q.   And I believe your testimony was they ultimately

10 gave you all the information you needed on that issue;

11 correct?

12      A.   That this issue about the application of the

13 deductible properly.  And then a future claims looked at and

14 rereviewed now in context of the deductible being applied

15 retroactively was never clarified as far as I am concerned

16 up until my last involvement in August.

17      Q.   Are you aware of any document in writing where you

18 raised this issue specifically with the company?

19      A.   I don't believe I put a document in writing.  No,

20 we were having meetings with the company.

21      Q.   Um, did you -- just out of curiosity, how does --

22 how did the company at that time calculate what was left of

23 the deductible?

24      A.   That was not provided to us.  That was one of the

25 questions we kept raising with the company and it seamed
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 1 that maybe Laura Henggler did not understand the

 2 technicality of this.  Perhaps she did not get that answer.

 3 I don't know.  It was left up to speculation to my answer to

 4 your question because I never really got an answer to that

 5 question from the company.

 6      A.   That's -- that's the answer.

 7           MR. VELKEI:  I'd like to move that document into

 8 evidence.

 9           THE COURT:  Any objection?

10           MR. STRUMWASSER:  None.

11           THE COURT:  All right.  That will be entered.

12                 (Exhibit 5015 in evidence.)

13           MR. VELKEI:  One (second.  Excuse me.

14             I'd like to mark for identification Exhibit

15 5016.  It appears to be a chart as requested and an e-mail

16 from Nicoleta Smith to Ms. Henggeler dated April 13, 2007.

17          (Exhibit 5016 marked for identification.)

18      Q.   Ms. Smith, why don't you take a moment to look it

19 over and let me know when you're done.

20      A.   Yes.

21      Q.   Do you recognize what's been marked for

22 identification as Exhibit 5016?

23      A.   Yes.

24      Q.   And could you tell -- tell me what that is?

25      A.   I think this is the summary page of that Excel
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 1 document as it appeared that date.  Im fact, that document

 2 has been altered a few times so that was the version of that

 3 thing.

 4      Q.   Now, is it in fact accurate that this was

 5 requested by you in an e-mail dated April 13, 2007?

 6      A.   That is what it states and I suppose, yes, that's

 7 true.

 8      Q.   Okay.  So this request was made by you presumably

 9 after you prepared that last document we looked at; correct?

10      A.   Yes.

11      Q.   Now, the 1799 ties to the number that you identify

12 as claims that the company reworked on the pre -- pre-ex

13 issue; correct?

14      A.   Yes.

15      Q.   Now, is it in fact the case in looking at this

16 document that more than half of the claims that you -- that

17 were reworked it was concluded that no additional monies

18 were owed?

19      A.   No.

20      Q.   Okay.  Um, let me walk you through my process and

21 maybe you could explain where I went wrong.  There seem to

22 be two categories of payments or two categories of rework.

23 Those were additional payments were made and those where no

24 additional paymentses were made, correct?

25      A.   Within this summary document?
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 1      Q.   Yes.

 2      A.   Yes, there's two categories.  Additional payment

 3 and no additional payments.

 4      Q.   So presumably all I have to do are add up all the

 5 numbers where it says claims reprocessed with no additional

 6 payments to find the total number of the 1799 where no

 7 additional payments were due; right?

 8      A.   No.

 9      Q.   What is incorrect about my analysis there?

10      A.   As you can see, c commons within tab word

11 explanation, for each one of those you have to go to the

12 Excel spreadsheet for that particular CAP where it explains.

13 And take a look at the comments that the company has placed

14 under that for you to understand why there was no additional

15 payment.  There were several reasons why.  And some of them

16 were due to deductible being credited retroactively.

17      Q.   Back to my original question though.  I'm focused

18 not on the explanation, but the shear fact of whether or not

19 a payment was made, And I can simply add up the numbers

20 where it says claims reprocessed with no additional payments

21 to come up with the number out of 1799 that correspond,

22 right?

23      A.   Based on this document that is correct.

24      Q.   Okay.  If I add up, so that would include in batch

25 one, 13 out of the 64; right?  Um, in batch two, I call it
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 1 batch two, but it's the two three four four, it says 447

 2 claims will be processed, no additional payment was due,

 3 another 59 there; is that correct, Ms. Smith?

 4      A.   Based on this document and the way it's labeled,

 5 yes.

 6      Q.   Another 99 processed with no additional payments.

 7 Okay.  We see that there are some payments down here, 77

 8 claims were processed with additional payments; correct?

 9      A.   Yes.

10      Q.   And the company actually with those claims that

11 they reprocessed where money was owed, paid interest on top

12 of that; correct?

13      A.   Does it state on this page?

14      Q.   I'm asking you, Ms. Smith.

15      A.   I don't know.

16      Q.   No idea?

17      A.   Not based, not looking at the page, no.

18      Q.   Based on your recollection, you recall discussing

19 the issue of interest with the company at any point of time?

20      A.   I did discuss the issue with the additional

21 payment.  I don't know if at that point in time it was a

22 result or not.

23      Q.   Okay.  And then continuing down the list, 12,

24 reprocess with no additional payments another 275.  And then

25 finally the 178 down below here.  So based on this chart,
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 1 which was prepared at your request, more than half of the

 2 claims reworked no additional payments were due; correct?

 3      A.   Based on this document, as prepared by the

 4 insurance company, and without looking at the evidence, the

 5 rest of the evidence that was provided as supporting

 6 documentation to this, just looking at this page, that's

 7 what it appears.  However, you have to take it in context to

 8 understand if those numbers are correct or not.

 9      Q.   Presumably, you did some diligence on your end to

10 verify these numbers; correct?

11      A.   Yes.

12      Q.   Did you ever challenge any of the thousand plus

13 claims that were reworked where there was no additional

14 payment due?

15      A.   I have asked for this to be reviewed and

16 rereviewed up until, I believe, there was a version in June

17 or July that we discussed earlier.

18      Q.   Understood.  But my question is ultimately did you

19 ever challenge specifically any of the claims that were

20 reworked where the company concluded no additional payments

21 were due?

22      A.   Did I challenge any of the claims?  Yes.  There

23 was a -- a statement made by the company that claims, those

24 rework claims were paid under a blanket amount of dollars to

25 the members with no explanation as to how they even came
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 1 about.  And I have asked the company to go ahead and prepare

 2 letters and letters be sent to members explaining why the

 3 payment was made, the payments were made, um, ambiguously.

 4 It was very hard to tell by this chart.  It was very hard to

 5 tell by the payments made or what the comapny stated to me

 6 because they didn't actually show me all the process and all

 7 the steps they had done to correct this.  Um, it was very

 8 confusing and it seemed like information was missing.  This

 9 page is just a preparation of what the company is alleging

10 to have done.  I'm not sure I had all the evidence to draw a

11 conclusion.

12      Q.   Ms. Smith, I believe your testimony was that the

13 claims were reworked and reworked and reworked; true?

14      A.   Yes.

15      Q.   They were multiple requests by you for information

16 related to this issue; correct?

17      A.   That's correct.

18      Q.   And I'm asking you, were you ever able to identify

19 any instances where you said no, company got it wrong, you

20 know, they were supposed to pay and didn't?

21      A.   As I stated before, yes.  I had asked the company

22 to explain to me how they had credited the deductible

23 retroactively and reworked all the claims and that was not

24 even resolved.  I never get an answer.  So I can't give you

25 an answer to that effect.
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 1      Q.   I understand that your testimony was that you did

 2 ask, but you never came across any evidence to support that

 3 the company improperly applied the deductible; correct?

 4      A.   Yes.

 5      Q.   So my question is simply, did you at any point in

 6 time say no, PacifiCare, some portion of these claims that

 7 were reworked, you, in fact, owe money even though you

 8 calculate you don't?

 9      A.   That is the reason why I kept asking for them to

10 rereview this document and rereview their claims.

11      Q.   Did you ultimately ever at the end of that process

12 when you got the CD at the end of July ever challenge the

13 conclusions on any one of these where the company ultimately

14 decided no additional monies were due?

15      A.   The company never provided me with all the

16 documents so I can draw a complete conclusion so I can

17 conclude what they had done.

18      Q.   Different question.  My question to you is did you

19 ever say PacifiCare as to the following X number of reworked

20 claims we disagree with your contention that you don't owe

21 any money?

22      A.   Again, I could not make that decision.  I could

23 not make that conclusion.  I would never given the whole

24 amount of documents for me to review in order for me to draw

25 that conclusion and discuss that with the company.  I was
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 1 still in the process of asking for information from the

 2 company so I could understand if they had correctly

 3 processed those claims or not.

 4      Q.   So the answer is no, you did not ever specifically

 5 challenge a particular rework?

 6      A.   I had challenged it all the way through until I

 7 did not, I still did not get all the answer.

 8           THE COURT:  All right.  Move on.

 9           MR. VELKEI:  Okay.

10      Q.   Um, I'd like to spend a little bit of time on your

11 testimony earlier that no letters were sent to the extent

12 that members received additional dollars when the reworks

13 were done.  I believe your testimony was there was no

14 letters sent to the member provider; is that correct?

15      A.   That is what the company stated to me.

16      Q.   Okay.  So you said it was just a check was sent in

17 the mail; is that your testimony?

18      A.   That is what the company stated to me.

19      Q.   Now, in fact, you had insisted to the company that

20 they include certain language in letters with regard to

21 these issues crediting the Department with having their

22 claims reworked and getting additional dollars?

23      A.   That was after the checks were mailed and there

24 was no explanation sent.

25      Q.   Okay.  So your testimony is checks were sent, and
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 1 then you had subsequent conversations about sending a

 2 follow-up letter to the members?

 3      A.   Yes.

 4      Q.   And there was, there was language that you wanted

 5 to put in those letters that credited the Department with

 6 getting those additional dollars paid; correct?

 7      A.   Yes.

 8           MR. VELKEI:  Sorry about the delay.

 9           THE COURT:  No problem.

10           MR. VELKEI:  Your Honor, I'd like you to move into

11 evidence Exhibit 5016.

12           THE COURT:  Any objection?

13           MR. STRUMWASSER:  No objection.  Actually, your

14 Honor --

15           THE COURT:  Sixteen.

16                 (Exhibit 5016 in evidence.)

17           MR. STRUMWASSER:  Sixteen.

18           THE COURT:  5016, it will be entered.

19           MR. STRUMWASSER:  Your Honor, um, in light of this

20 exhibit now, I don't know that we need to introduce the CD

21 we were talking about before.  We have the information we

22 need so we're good to go.

23           THE COURT:  Okay.

24           MR. VELKEI:  Okay.  I would like to introduce

25 exhibit --
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 1           THE COURT:  But I did discover that we can look at

 2 Excel.

 3           MR. STRUMWASSER:  Oh, good.  I made my motion

 4 later on.  We'll see how it plays out but we can let the

 5 cover sheet exhibit go by itself and if we need it, we'll

 6 bring it in later.

 7           MR. VELKEI:  And we may actually request that it

 8 come in in light of the witness's testimony.

 9           Here is 5017.

10           5017, your Honor.

11           THE COURT:  All right.

12           MR. VELKEI:  Ms. Smith, take a moment to look it

13 over and let me know.

14           THE COURT:  An e-mail chain with the top date of

15 April 11, 2007.

16          (Exhibit 5017 marked for identification.)

17           THE WITNESS:  Yes.

18 BY MR. VELKEI:

19      Q.   Ms. Smith, do you recognize 5017?

20      A.   Yes.

21      Q.   Okay.  Is -- could you tell us what it is?

22      A.   It is an e-mail chain.  Which part of it do you

23 want me to go over?  Each one?

24      Q.   Presumably why don't we focus.  It is a series of

25 e-mail chains between you and the company PacifiCare;
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 1 correct?

 2      A.   Yes.

 3      Q.   And the final e-mail chain, you're providing

 4 language to PacifiCare that you want included in a letter to

 5 members regarding these reworked claims; correct?

 6      Q.   And the language you wanted to include it says

 7 California Department of Insurance had requested that

 8 Pacific Life and Health insurance --

 9           THE COURT:  You need to slow way down.

10           MR. VELKEI:  -- complete a self audit -- I was

11 just trying to get through it -- excuse me.  Which has

12 resulted in the reversal of unpaid claims with interest.

13 You were one of recipients of such a payment which was sent

14 to you within the past two months.  If you feel your claim

15 is still paid incorrectly, please contact PacificCare Life

16 and Health Insurance Company in writing providing supporting

17 documentation or call the 1 (866) number.  In the event the

18 dispute is still not resolved to your satisfaction you may

19 contact the department and you provide some contact

20 information of the Department; correct?

21      A.   Yes.

22      Q.   Does this refresh your recollection at least that

23 interest was in fact paid on those rework claims?

24      A.   Um, the reason why, let me explain to you the

25 reason why I asked for this particular language.  It was
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 1 very unclear to me that interest was paid, and if it was

 2 paid, if it was calculated correctly.  The people were not

 3 put on notice when those checks were -- went out as to what

 4 those payments went for.  And so I wanted the insurance

 5 company to send this letter out so that if the individual

 6 members found that those particular checks to be in

 7 noncompliance, they need to contact us, because from the

 8 spreadsheets that the insurance company was sending to us it

 9 was still very clear if they were all processed correctly.

10      Q.   Ms. Smith, you never had anybody call and complain

11 that this was processed incorrectly, did you?  These

12 payments?

13      A.   Um, the telephone number there is for the

14 insurance company.

15      Q.   Ms. Smith.  Did --

16      A.   I personally don't take phone calls from

17 consumers.  That is our (800) line.  I can't answer that

18 question.

19      Q.   To your knowledge, did any member that received

20 this letter ever call and complain that they didn't get the

21 right amount of money from PacifiCare under the reworked

22 claims?

23      A.   To my knowledge, no.

24      Q.   Presumably you would want to stay on top of that

25 issue since you're the one that requested the language in



265

 1 the first place; right?

 2      A.   Yes.

 3      Q.   Okay.  Um, you, in fact, acknowledged in writing

 4 that these letters did, in fact, go out to members; correct?

 5      A.   Yes.

 6      Q.   Okay.  I'd like to mark as exhibit 5018 an e-mail

 7 chain from Ms. Smith internally to Mr. Stoll and others.

 8                Ms. Smith.

 9           THE COURT:  All right.  It is an e-mail with a top

10 date of April 27, 2007.

11          (Exhibit 5018 marked for identification.)

12 BY MR. VELKEI:

13      Q.   Tell me when you're ready, Ms. Smith.

14      A.   Yes, I'm ready.

15      Q.   So this is in fact your e-mail to Mr. Stolls?

16      A.   Yes.

17      Q.   And in it you claim success, members and providers

18 are finally being sent the long overdue notices regarding

19 the reprocess previously denied pre-ex claims?

20      A.   Yes.

21      Q.   So in fact your earlier testimony that the company

22 never sent letters is in fact incorrect; right?

23      A.   The company never sent letters before I prompted

24 them to do so.  That was my statement and it's still remains

25 my statement.
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 1      Q.   And once you prompted the company to send those

 2 letters to let the company sent them, correct?

 3      A.   That was not what I testified to before.  But,

 4 yes, that is correct.

 5           And, by the way, those letters only went to the

 6 claims that the company decided the payment was due.  Not to

 7 the ones that I would have liked to verify that all -- that

 8 a payment was in fact correctly processed.  There were many

 9 many claims in that chart where the company was claiming

10 nothing was due where I could not verify that that was

11 absolutely correct, no letters were sent to those people.

12      Q.   Um, Ms. Smith, there were EOBs sent with those

13 checks on the pre-ex claims; weren't there?

14      A.   I do not know that.

15      Q.   Did you even check?

16      A.   I have asked the company to send me what they sent

17 out to their members.  And the company did not provide me

18 with that information.  They had verbally made a statement

19 to me that checks went out.

20      Q.   Anything in writing where you requested copies of

21 the EOBs?

22      A.   I requested their proof of what, how they made

23 that payment.

24      Q.   And that was, the proof of the payments that were

25 made were provided to you on several occasions; correct?
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 1      A.   In a -- in the, um, form of that Excel

 2 spreadsheet.  No other form.  I did not get copies of what

 3 went out to the consumers.

 4      Q.   Ms. Smith, you had discussions with some of the

 5 superiors in the Department with regard to the issues

 6 affecting PacifiCare in February '07 time frame; correct?

 7      A.   State your question one more time.  I'm sorry.

 8      Q.   There were internal discussions beginning at least

 9 in February of '07 about whether to undertake a market

10 conduct examination of PacifiCare; correct?

11      A.   That I'm not preview to.

12      Q.   You were not involved in any discussions

13 whatsoever with regard to that?

14      A.   I had suggested --

15      Q.   Ms. Smith?

16           THE COURT:  Let him finish his question.

17           THE WITNESS:  Yes.

18 BY MR. VELKEI:

19      Q.   You were not involved in any discussions

20 whatsoever with regard to a market conduct exam should

21 proceed against the company?

22      A.   I don't know the exact time frame.

23      Q.   Uh-huh.

24      A.   It was some time during the time that I was

25 working with the insurance company and things were evolving
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 1 that I had brought to the attention of my superior that

 2 perhaps a market conduct exam would be more appropriate.

 3 Um, I don't know what time frame that would be and I am not

 4 involved in exam, field examination of insurance companies.

 5 But, yes, I did suggest that perhaps a field team should go

 6 out rather than me handle in house.

 7      Q.   Okay.  And you, in fact, had a conversation with

 8 Craig Dixon where you estimated that the company owed four

 9 and-a-half million dollars in pre-ex rework claims; isn't

10 that true, ma'am?

11      A.   I don't recall those exact.  Give me the exhibit.

12 I can --

13      Q.   Absolutely.

14           I would like to mark as exhibit next in order

15 5018.

16           MR. KENT:  Nineteen.

17           MR. VELKEI:  Nineteen.  I'm sorry.  This is an

18 e-mail chain.  This one begins from Craig Dixon to Joe

19 Laucher dated February 16, 2007.

20           Take your time, Ms. Smith, and let me know.  There

21 are a number of e-mails on it.

22           THE COURT:  This is 5019, it's top e-mail dated

23 February 16, '07.

24           (Exhibit 5019 marked for identification)

25           THE WITNESS:  The top of this e-mail I've never --
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 1 I don't know -- I don't see my name to it.

 2 BY MR. VELKEI:

 3      Q.   Uh-huh.

 4      A.   I can identify the second and third page.

 5      Q.   Okay.  Um, let's focus on the part you can

 6 identify.  The company had sent a corrective action plan and

 7 suggested a meeting in person sometime in March; correct?

 8      A.   Yes.

 9      Q.   And you then sent that to your superiors, Ms.

10 Vanderhaas and others, suggesting that they may want to

11 attend and asking for an appropriate date; correct?

12      A.   Right.

13      Q.   Now, based on this e-mail, if we jump to the top,

14 Mr. Dixon is the head of market conduct exams; is that his

15 title?

16      A.   Yeah, market claims exam.

17      Q.   And who is Mr. Laucher?

18      A.   At the time Mr. Laucher was Mr. Dixon's

19 supervisor.

20      Q.   Okay.  Now, Mr. Dixon is referring to a

21 conversation he had with you with regard to the number of

22 pre-ex, the sort of the volume of pre-ex issues.  Do you

23 recall having a conversation about him, with him about this

24 issue?

25      A.   Um, I've had a couple of conversations with him.
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 1 It was a, what, one, two, three, ten-month investigation so

 2 I did have conversations with him but I do not recall any

 3 particular conversation I had with him.

 4      Q.   Do you recall telling him that you thought the

 5 company owed four and a half million dollars in pre-ex

 6 reworked claims?

 7      A.   I don't recall that.  That's not a number that I

 8 really looked at, I don't think.  I don't know.

 9      Q.   It was certainly far in excess of what was

10 actually due to the policy holders; correct?

11           MR. STRUMWASSER:  Objection.  Exhibit --

12 objection.  No foundation.

13           THE COURT:  Sustained.

14           MR. VELKEI:  Um, I'd like to move 18 and 19, 5018

15 and 5019 into evidence.

16           THE COURT:  Any objection?

17           MR. STRUMWASSER:  No objection.

18             (Exhibit 5018 and 5019 in evidence.)

19           Do we have 16 in evidence?

20           THE COURT:  Well, 16's in evidence but I haven't

21 had anybody move 17.

22           MR. VELKEI:  I would like to move 5017 into

23 evidence, your Honor.

24           THE COURT:  Any objection?

25           MR. STRUMWASSER:  I don't think so.  Yeah.  No
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 1 objection on 17.

 2           THE COURT:  Eighteen or nineteen?

 3           MR. STRUMWASSER:  No objection on 18 or 19.  Is 16

 4 not in evidence?

 5           THE COURT:  Yes, it is.

 6           MR. STRUMWASSER:  Okay.  Thank you.

 7 BY MR. VELKEI:

 8      Q.   I'd like to turn to EOBs if I could.  And just so

 9 we're clear, Ms. Smith, the Department, in particular, you

10 raised concerns about the language in the EOB, the

11 disclosures.  No provider or member complains about the

12 language; correct?

13      A.   Providers and members were complaining about the

14 acquisition, yes.

15           THE COURT REPORTER:  I'm sorry?

16           THE WITNESS:  Yes.  They were -- there were

17 complaints from providers and members.

18 BY MR. VELKEI:

19      Q.   Let's focus on the disclaimers.  This is the

20 language you felt the company needed to include in the EOBs.

21 Is it now your testimony that members lodged complaints

22 about the quality of those disclaimers and disclosures?

23      A.   The members did not complain about the

24 disclosures.  They were complaining about the explanation of

25 benefits not including certain things.  Um, we were looking
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 1 at the explanation of benefits because there were CPT codes

 2 missing.  Their payments weren't processed correctly, and

 3 the explanation of benefits -- well, any way, PacifiCare's

 4 explanation of benefits seemed to have -- seems to have four

 5 pages.  And so at that point in time we did have complaint

 6 about the explanation of benefits.  The explanation of

 7 benefits has four pages.  I'm not sure if we had one

 8 particular person challenging specifically one line.  I mean

 9 you're asking me a general question, were they complaining

10 about explanation benefits?  Yes, they were.

11      Q.   Providers didn't complain about the disclosures in

12  the EOB, did they?

13           MR. STRUMWASSER:  Excuse me.  Disclosures in the

14 EOB or disclosures missing from the EOB?

15 BY MR. VELKEI:

16      Q.   Either.

17      A.   I don't believe so.

18      Q.   So this issue, the appropriate disclosures were in

19 the EOB was driven by you and your Department solely;

20 correct?

21      A.   I believe so, yes.

22      Q.   Okay.  Now, I believe, um, we came across a letter

23 in somebody in your Department on March 27 that is marked as

24 Exhibit 13?

25           THE COURT:  It doesn't matter if I have my glasses
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 1 on or off.

 2           MR. STRUMWASSER:  We have a contrast problem.

 3           THE WITNESS:  Yes.

 4           BY MR. VELKEI:

 5      Q.   Okay.  Um, this, in fact, was the first time that

 6 this issue was raised in writing to the company?

 7      A.   You would have to ask that question of the person

 8 who wrote this letter.  Um, Bob Masters is the senior

 9 insurance compliance officer that was assigned to handle IMR

10 and provider complaints that were coming in, um, and being

11 lodged against PacifiCare at that time.  Um, he would deal

12 with the day-to-day basis of every single complaint, and he

13 would be able to tell you specifically if he had complaints

14 directly on that issue about the explanation of benefits.

15      Q.   Um, Ms. Smith, I'm asking you about it because you

16 testified on this issue.  So Mr. Masters will be on the

17 stand but I recall some testimony on this letter from you.

18 I understood that you testified this letter was sent to your

19 direction?

20      A.   Yes.

21      Q.   Okay.  Were you aware of any, did you direct

22 Mr. Masters to send any letters previous to this March 27

23 date --

24      A.   He had --

25      Q.   -- with regard to this issue?
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 1      A.   I had not directed to send it, any letters

 2 regarding this issue.  Letters went out on this issue on

 3 individual files and it had escalated to the need to send a

 4 more general letter about this issue.

 5      Q.   And that more general letter about this issue is

 6 Exhibit 13?

 7      A.   Yes.

 8      Q.   Okay.  Now, I think you also testified that the

 9 company provided a deadline of April 30, is that correct, a

10 deadline that they didn't meet; is that your testimony

11 earlier?

12      A.   It was based on some document that I was provided

13 or you would have to go back to what, when I testified.  I

14 don't -- out of context I cannot answer that question.

15      Q.   Can you testify generally the April, I'm not sure

16 where this came from but I do recall your testimony that the

17 company had a deadline of April 30 to complete the revised

18 EOB.  Do you recall that at all?

19      A.   I don't recall the date.  I did -- I do recall

20 that I testified to some date but it was in reference to

21 that particular document and that document had a deadline

22 put in there, self identified by the company.  So if you

23 take me back to that, I can show you where I got it from.

24      Q.   I will absolutely do that.  So just so we're clear

25 though, the deadline that was established was a deadline
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 1 that the company put in place, not the Department; correct?

 2      A.   Yes.

 3      Q.   That was their objective.  They wanted to get it

 4 done by that date?

 5      A.   That is correct.  Okay.  Why don't we turn to

 6 Exhibit 15, Ms. Smith.  And perhaps this will refresh your

 7 recollection.  Let me know if I have the right document to

 8 refresh your recollection on that issue about the April 30

 9 deadline.

10      A.   Hold on, please.  Now, I got my exhibit off.

11      Q.   Take your time.

12      A.   Fifteen you said?

13      Q.   Yes, ma'am.

14      A.   Uh-huh.

15           There it is.

16           I'm ready.

17      Q.   Okay.  Do you see the April 30 target date that we

18 were, that you were mentioning earlier in here?

19      A.   For the reworks, I thought I testified on this

20 document about the last page and that was on number eight.

21      Q.   Page three.

22           Can you blow up number eight?  Thanks a lot.

23                Okay.  Um, and so the point of your testimony

24 was that the self imposed deadline of April 30 was not met

25 by the company, is that correct?
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 1      A.   Yes.

 2      Q.   Where did you the get the April 30 date?  Was that

 3 from your recollection?

 4      A.   It was earlier.  Yeah.  It was an earlier

 5 document.

 6      Q.   Okay.  Just so we're clear, this letter was dated

 7 April 27; correct?

 8      A.   Yes.

 9      Q.   And at that point the company had in fact sent a

10 proposed revised EOB; isn't that true?

11      A.   Um, that this letter state so.

12      Q.   I think so.  Right here in the part that's blown

13 up.  Ready to be implicated as of May 2, 2007 but it turns

14 out the Department has additional concerns regarding the IMR

15 language.

16      A.   Okay.

17      Q.   So in fact the company stated it wasn't sending

18 out the letter because they were -- that there were

19 additional concerns raised by the Department; correct?

20      A.   That is what the company was stating.

21      Q.   And there were additional concerns raised by you,

22 isn't that true, Ms. Smith?

23      A.   On a different part of the EOB, yes.

24      Q.   Same EOB though?

25      A.   Same EOB.  Four pages.
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 1      Q.   So the company was simply saying we don't want to

 2 send this out until we've had an opportunity to speak with

 3 you about what those additional concerns are; isn't that

 4 true?

 5      A.   I can't tell you what the company was thinking.

 6      Q.   That's, in fact, what they said right here; right?

 7 New EOB changes will be made once we've had an opportunity

 8 to discuss the new IMR changes to be made.

 9      A.   That's what the company decided to do, yes.

10      Q.   But they --

11      A.   Implement the prior requests ecause of new

12 requests, yes.

13      Q.   Okay.  And in fact, there was a meeting to discuss

14 exactly the additional concerns raised by you and others in

15 the Department; correct?

16      A.   That is correct.

17      Q.   Okay.  And do you recall whether that was sometime

18 on or around May 8 -- why don't we do this.  Let me withdraw

19 that question and let me put this document in front of you.

20           I would like to mark for identification exhibit

21 5020.  This appears to be an e-mail from Mr. Masters to Mr.

22 Stolls.  And ccing Ms. Smith amongst others.

23           THE COURT:  And the top date is May 8, 2007.

24          (Exhibit 5020 marked for identification.)

25           MR. VELKEI:  Okay.
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 1      Q.   Do you recognize what's been marked as Exhibit

 2 5020?

 3      A.   Yes.

 4      Q.   Okay.  Is this, in fact, the meeting that you had

 5 with the company to discuss additional concerns on the EOB

 6 language?

 7      A.   Yes.

 8      Q.   Okay.  And there were a number of concerns

 9 expressed; correct?

10      A.   Yes.

11      Q.   So isn't it true, based on your testimony earlier

12 today, within one month of this meeting there had in fact

13 been a revised EOB that had been agreed upon and sent out to

14 members; correct?

15      A.   State that question one more time.  It had so many

16 words, I didn't --

17      Q.   I apologize.

18           Within one month of this meeting, the company had

19 come, had incorporated a number of these issues into a

20 revised EOB that they were sending out to members; right?

21      A.   Well, I don't recall.  I mean based on this

22 document I cannot answer that question.

23      Q.   Okay.

24      A.   It is possible.

25      Q.   Are the statements, the characterization of what
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 1 occurred in that meeting accurate to the best of your

 2 knowledge?

 3      A.   Yes.

 4      Q.   Subsequent to that meeting with PacifiCare, do you

 5 recall there being an internal dialogue about whether or not

 6 the Department would approve language that was acceptable to

 7 go in the new EOB?

 8      A.   We did have discussions at the Department of

 9 Insurance following the meeting with PacifiCare.  The

10 Department of Insurance does not approve language, not the

11 claims services bureau of the Department does not approve

12 language for what a company will implement.  We can review

13 what the company sends out to let them know if we believe

14 it's going to satisfy the different insurance code

15 regulations or mandates, but we don't really approve it.  We

16 will review it and move on.

17      Q.   Okay.  In other words, you raise concerns about

18 the EOB the company was using and there were a number of

19 concerns raised; correct?

20      A.   Yes.

21      Q.   At least several drafts were sent to you of those

22 EOBs; correct?

23      A.   Yes.

24      Q.   And there were additional issues raised?

25      A.   Yes.
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 1      Q.   But internally you were taken the position that

 2 you still, despite having raised those concerns, wouldn't

 3 approve what, in fact, was acceptable to the Department;

 4 isn't that true?

 5      A.   In California, the Department of Insurance claims

 6 services bureau does not approve language.  There is no

 7 statute.  There is no law in California that mandates the

 8 claim servicesbureau to approve, um, language for an

 9 insurance company.

10      Q.   So you refused to approve language that will be

11 acceptable for PacifiCare to use; correct?

12           MR. STRUMWASSER:  I object.  I object to that

13 question as mischaracterizing testimony.

14           THE COURT:  Okay.  So my understanding is that

15 they had concerns.  The company submitted language in

16 response to those concerns.  But that they don't approve

17 them.  They review them.

18           Let's move on.

19           MR. VELKEI:  Okay.

20      Q.   Um, why don't we turn to Exhibit 17, Ms. Smith.

21      A.   Yes.

22      Q.   I'd like to direct your attention to page two of

23 that document, paragraph number six.

24      A.   Which?

25      Q.   I'm sorry.  CDI 17378.
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 1      A.   Okay.

 2      Q.   Now, in fact, the company is attaching a -- a

 3 final version three revoiced EOB for the consideration of

 4 the Department; correct?

 5      A.   Yes.

 6      Q.   And this was, in fact, acceptable to the

 7 Department?

 8      A.   I -- I don't recall.  I don't know if this was the

 9 final final version or if we kept going or not.  Based on

10 this document that was the version that they sent to us at

11 that time.

12      Q.   Okay.  Fair enough that at some point at or around

13 this time the Department came to an agreement with

14 PacifiCare on acceptable language?

15      A.   Yes.

16      Q.   Okay.  And, in fact, that language was

17 incorporated in the EOB?

18      A.   At or around that time.

19      Q.   Okay.  So from the start of this in late March

20 when the issue was first raised in writing within two to two

21 and-a-half months, the company had fully resolved this issue

22 to the Department's satisfaction; correct?

23      A.   Yes.  It was two -- to two and-a-half months later

24 that the insurance company implemented language that was

25 compliant with the insurance code and regulations of the
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 1 State of California.

 2      Q.   Um --

 3      A.   That is correct.

 4      Q.   Thank you.

 5            I'd like to just introduce and mark for

 6 identification Exhibit 5021, um, an e-mail chain, last

 7 e-mail from Ms. Roy to Mr. Stolls and Ms. Smith dated

 8 May 17, 2007.

 9           Why don't you take a moment to look that over, Ms.

10 Smith, and let me know when you're done.

11           THE COURT:  All right.  I'll mark that.

12           MR. VELKEI:  Thank you your Honor.

13           THE COURT:  As 5021 with the date at the top

14 May 17, 2007.

15          (Exhibit 5021 marked for identification.)

16           THE WITNESS:  Okay.

17 BY MR. VELKEI:

18      Q.   Um, do you recognize what's been marked for

19 identification as 1521?

20      A.   Yes, I do.

21      Q.   And that is, in fact, an e-mail chain in which you

22 were involved dealing with this issue of approval of

23 language?

24      A.   Ah, yes.  The company requested approval and that

25 was a chain of e-mails regarding the approval.
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 1      Q.   Okay.  Where the Department concluded that they

 2 would not give their express approval?

 3      A.   Yeah.  We don't -- we're not mandated to do so and

 4 we did not.

 5           MR. VELKEI:  I'd like to move that into evidence,

 6 5021.

 7           MR. STRUMWASSER:  No objection.

 8 Any objection?  That will be entered.

 9                 (Exhibit 5021 in evidence.)

10           MR. VELKEI:  All right.  I would like to mark as

11 5022 a document entitled CDI issues list, closed and open

12 issues.

13           THE COURT:  All right.  I'll mark it as Exhibit

14 5022.  It has a date in the bottom right hand corner of

15 10/4/07.

16          (Exhibit 5022 marked for identification.)

17           MR. STRUMWASSER:  5020 is still not in evidence,

18 right?

19           THE COURT:  Correct.

20           MR. STRUMWASSER:  I'll move it.

21           MR. VELKEI:  Thank you.

22           No objection, your Honor.

23           THE COURT:  All right.  I'll enter 5020.

24                     (5020 in evidence.)

25
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 1 BY MR. VELKEI:

 2      Q.   Let me know when you're done,  Ms. Smith.

 3      A.   I am done.

 4      Q.   Okay.  Um, do you recognize what's been marked as

 5 5022?

 6      A.   It's some version of the CAP.

 7      Q.   I'm sorry?

 8      A.   It is some version of the CAP.

 9      Q.   Okay.  And this was prepared internally at the

10 Department; correct?

11      A.   Um, I don't know that.  I'm sorry.

12      Q.   Have you seen this document before?

13      A.   I can't -- um -- I cannot answer that question

14 because it looks very similar, I've seen so many versions of

15 CAPs, I don't know.

16      Q.   Was there something internally that the company,

17 that the Department kept, to keep track of what documents

18 were and were not, um -- what issues were and were not

19 completed?

20      A.   I don't believe so because I had requested, not to

21 my, not to my knowledge, I don't recall that.  I had

22 requested the company to keep track of those.  And every

23 time we would meet, um, I had requested they take down the

24 information and they revise the CAP and provide me with a

25 copy of the CAP so I can read it and if there were items



285

 1 missing, then I would let them know that wasn't reflective

 2 of what we discussed.  I didn't prepare any documents

 3 similar to that one.

 4      Q.   Did anybody do so at your direction?

 5      A.   Not at my direction.  I don't know if anybody did

 6 it or not.

 7           MR. VELKEI:  Your Honor, I'm still going to move

 8 it into evidence.  It was produced by the Department.  It

 9 should be self authenticating.  I don't think there is any

10 objection.

11           THE COURT:  Any objection?

12           MR. STRUMWASSER:  I don't know what it is.  I do

13 have a problem with that.

14           THE COURT:  So let's take a break for about ten

15 minutes and see if you can figure it out.

16           MR. VELKEI:  Thank you, your Honor.

17               (Recess from 2:50 to 3:05 p.m.)

18           THE COURT:  Okay.  On the record.  Do we know

19 where this came from?  Do we know where 5022 came from?

20           MR. VELKEI:  We believe it is from our records but

21 we just need to confirm it.

22           MR. STRUMWASSER:  We're prepared to have no

23 objection as long as it's understood it is a PacifiCare

24 document.

25           MR. VELKEI:  It is a PacifiCare document.  If
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 1 there is any change, we'll let you know but we believe it

 2 is.

 3           THE COURT:  There is no objection to it entering

 4 into evidence but it is not authenticated by this witness.

 5 All right.

 6      Q    (By Mr. Velkei) Understood.

 7            A ouple of clean-up issues, Ms. Smith.  If you

 8 could turn to Exhibit 15.

 9           MR. STRUMWASSER:  Fifteen.

10           THE WITNESS:  Yes.

11           MR. VELKEI:  And it's just page one.  If you could

12 look at paragraph two, number two.  Um, the question I, we

13 had talked about earlier was whether, um, if additional

14 payments were made, for example, we talked about the checks

15 on the rework, whether there was an EOB that was

16 accompanying those checks.  And I believe your testimony was

17 you were told just the checks were sent.  In fact, this

18 letter reflects that you were told that EOBs are issued

19 whenever any additional payment is made or the deductible is

20 credited; correct?

21      A.   Um, based on that, yes.  That's correct.

22      Q.   Okay.  And if you turn to paragraph one --

23 Chuck -- you were also told that any late payments, if

24 something was reworked and there were additional amounts

25 owed, the company would, in fact, pay interest; correct?
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 1      A.   Yes.

 2      Q.   And you certainly have no evidence to suggest that

 3 the company varied from the policies they outlined in this

 4 letter to you; correct?

 5      A.   Correct.

 6      Q.   A couple clean-up issues.  If we could turn to

 7 Exhibit Eight, eight, which was the presentation, the

 8 March 7 presentation.

 9      A.   Yes.

10      Q.   And if I could direct your attention to page

11 seven, which is in the lower left hand corner of the actual

12 slide?

13      A.   Okay.

14      Q.   We talked about this issue.  Do you recall when

15 Mr. Strumwasser was questioning you about the demographic

16 errors and when he asked you what the company said they

17 would do in this issue.  Do you recall your testimony was

18 that they told you that the physicians or providers should

19 input the information themselves?

20      A.   Well, it's stated on this page.

21      Q.   But that was only one of four options of the

22 company outline; correct?

23      A.   That is correct.

24      Q.   And the other other options were all acts or plans

25 that the company undertook or agreed to undertake to correct
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 1 any perceived issues here; correct?

 2      A.   Let me read through it before I answer.

 3           It appears so, yes.

 4      Q.   Okay.  Could you just explain, I wasn't sure that

 5 I understood your explanation of this.  I want to dig into

 6 little bit deeper on retroloading, what that means to you.

 7 You spent some time on it yesterday.

 8      A.   Yeah.  Um, my understanding of retroloading was

 9 contract were loaded previously.  They were loaded

10 incorrectly.  Um, they were effective on a date that is

11 already past and another company was going back to that date

12 to reload those contracts, reenter them with the correct

13 information to be effective retroactively.

14      Q.   Were you ever told that, in fact, retroloading

15 meant that the company was going back and retroactively

16 reworking old claims in light of a new contract entered into

17 with providers?

18      A.   State that one more time.

19      Q.   Understood.

20      A.   And it's the end of the day.

21      Q.   Were you ever told by the company that, in fact,

22 retroloading meant the company was going back and applying a

23 contract retroactively to old claims and reworking those

24 claims in light of a new agreement that the company had

25 reached with the providers?
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 1           Let me withdraw that.

 2                You were certainly told that the company was

 3 negotiating some contracts with certain providers; correct?

 4      A.   Yes.  At one point in time that was certain.

 5      Q.   And weren't you, in fact, told that some of those

 6 providers were insisting that in order to enter into those

 7 new agreements they would want to have their old claims

 8 reworked under the new contracts?

 9      A.   I was not aware of that.

10      Q.   So you have no information with regard to how the

11 company viewed retroloading in that regard?

12      A.   I was never made aware of that definition.

13      Q.   So you didn't know that, in fact, some providers

14 were insisting that to sign these new contraction the

15 company would have to go back and rework old claims?

16      A.   No, retroactive meant they loaded there, to me

17 meant that they were going back to old claims to rework

18 them.  But the reason was, to my understanding, that the

19 contract was being reentered into the system a second time.

20 I thought it was because it was initially entered

21 incorrectly, and now reentering this a second time or going

22 retroactively to enter this contract correctly would yet

23 then trigger claim rework and payments on prior claims.

24      Q.   Is it possible your understanding may have been in

25 fact incorrect?
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 1           MR. STRUMWASSER:  Is it possible?

 2           THE COURT:  Yes.

 3           MR. STRUMWASSER:  Is this one of those like

 4 Worshock tests to see what you think?

 5           THE COURT:  Anything is possible.

 6 BY MR. VELKEI:

 7      Q.   Anything is possible.  Well, why don't we try a

 8 different way, Ms. Smith.  What was that understanding of

 9 yours based upon?

10      A.   The presentations that PacifiCare had made.

11      Q.   Anything else?

12      A.   No.

13      Q.   Okay.  Um, I want to switch gears a little bit and

14 ask you about, fair to say that you were the point person in

15 dealing with PacifiCare beginning sometime in the fall of

16 '06 and at least continuing through the summer of '07?

17      A.   Yes.

18      Q.   And we've testified about a lot of paper changing

19 hands, companies sending you a variety of written responses,

20 e-mails, Excel spread sheets; correct?

21      A.   Yes.

22      Q.   And there are a number of letters that you sent

23 over that same period of time; correct?

24      A.   I believe so, yes.

25      Q.   And there were a number of e-mails that you sent
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 1 and received in connection with this whole area of period of

 2 time that we've been talking about?

 3      A.   That is correct.

 4      Q.   So we're presumably we're talking about hundreds

 5 of documents over this period of time; correct?

 6      A.   Many documents, I think.  I can't number them but.

 7      Q.   Roughly?

 8      A.   I don't have a number.  I never counted them.

 9 Many.  We met every other week.  We had documents exchange.

10      Q.   Did you destroy any documents in connection with

11 this period of time from the fall of' 06 through the summer

12 of '07?

13           MR. STRUMWASSER:  Objection.  Over broad.

14           THE COURT:  Any documents relating to PacificCare?

15           MR. VELKEI:  Relating to PacifiCare.  Excuse me,

16 your Honor.

17           THE COURT:  Okay.

18 BY MR. VELKEI:

19      Q.   Did you destroy any documents related to

20 PacifiCare in the investigation that you undertook over this

21 period of the time fall of '06 to the summer of '07

22      A.   Yes, I did.

23      Q.   And when did you first begin destroying documents?

24      A.   Um, August of 2007 I no longer worked on the

25 project and I think, going by memory, sometime perhaps in
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 1 December or January.  Um, --

 2           THE COURT:  What year?

 3           THE WITNESS:  Of 2007.

 4      Q    (By Mr. Velkei) January of '08?

 5      A.   2007, the December or January, December 2007 or

 6 January of '08.  Um, and the following the investigation of

 7 the field claims bureau, there were further requests for the

 8 claims services bureau to review outstanding issues of

 9 PacifiCare.  But I don't know those deadlines because that

10 assignment was not made to me.

11           Um, in July of 2008, I was asked to move offices.

12 And I also, um, we have a computer system where e-mails

13 exceed your limit and my e-mails exceed my limit from time

14 to time.  When I am no longer involved in a project for a

15 lengthy period of time, and I'm not told that I need to keep

16 certain things, just for housekeeping, I need to get rid of

17 them.  So I had to clean up my e-mails for reasons of

18 exceeding my e-mail box.  In fact, right now I checked my

19 e-mail and I'm again at the limit and I have to dig them

20 out, which ones I'm going to delete.  Besides that, the

21 actual documents that I kept a file on were kept in my

22 office but I moved offices and, um, that was in July of

23 2008.  There were certain things that I determined not to be

24 of value.  It wasn't anything that anybody asked me to keep

25 so those documents were not kept.
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 1      Q.   So just so I'm clear, you destroyed some documents

 2 in December of '07 and January of '08?

 3      A.   You know, it, I'm giving you a rough.  I don't

 4 know exactly.  There were documents deleted off of the

 5 computer system.  There were documents, we changed

 6 computers.  My e-mail runs out of space whenever I'm

 7 prompted I would have destroyed those documents.

 8      Q.   So you think it would be sometime in December of

 9 '07?

10      A.   I'm thinking at that time frame.

11      Q.   At that time frame, ma'am?

12      A.   Yeah.

13      Q.   Yes?

14      A.   I'm not -- I'm not certain.

15      Q.   And then it's also your testimony that you recall

16 purging or destroying some of the documents in July related

17 to PacifiCare in July of '08 when you changed offices?

18      A.   Yes.  The actual documents, because of the amount

19 of work that had to take place in the boxes.

20      Q.   Do you happen to have a list or index of the

21 documents were destroyed over that period of time?

22      A.   No, I'm sorry, I did not keep.

23      Q.   So I guess it wouldn't surprise you to learn that

24 only forty documents were produced by the Department on your

25 behalf?
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 1      A.   It would not surprise me.  I was asked, um, I

 2 don't know, within the past year to produce documents.  It

 3 was a long time after I had destroyed documents and I

 4 produced what I could.

 5      Q.   Um, I'm going to switch gears to, um, to the

 6 complaint process we touched on it.  I don't want to spend

 7 too much time but I'm trying to, first of all, understand

 8 how you fit into the hierachy of the Department.  So

 9 commissioner is here, right?

10      A.   Yes.

11      Q.   And then there's -- how many levels are you

12 separated from the actual Commissioner Poisner, if you can

13 answer that question?

14      A.   Okay.

15           MR. STRUMWASSER:  The actual commissioner Poisner

16 as opposed body doubles or --

17           THE WITNESS:  Um, three.

18 BY MR. VELKEI:

19      Q.   Great.

20      A.   And then the commissioner will be the fourth.

21      Q.   Okay.  So you report, you reported, well, you

22 reported to Mr. Stoles?

23      A.   There is a bureau chief that is a superviser I

24 report to.  The bureau chief reports to, in our branch, to a

25 division chief.  The division chief reporting to a deputy
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 1 commissioner.

 2      Q.   Uh-huh.

 3      A.   Who reports to the commissioner.

 4      Q.   And as a deputy commissioner, that's your boss

 5 three steps removed, Woody Gerrion?

 6      A.   He was at that time.

 7      Q.   He retired now?

 8      A.   No.

 9      Q.   Okay.

10      A.   He was at that time and he did not retire.

11      Q.   Okay.  So during the period in question fall of

12 '06 through December of '07 the deputy commissioner

13 responsible for you ultimately was Woody Gerrion?

14      A.   You know, we've had position changes at that

15 level.  I don't keep track of the exact date.  But on

16 March 7, he was, um, the person in charge.  That's why I had

17 asked him to attend.  I don't know if he, when he was

18 promoted and when he was --

19      Q.   Okay.  Um, below Mr. Gerion you would have, who is

20 the division chief during that period of time?

21      A.   Tony Simarile.

22      Q.   And then the bureau chief would be --

23      A.   Dave Stolls.

24      Q.   Dave Stolls.  Just a quick question, ma'am, back

25 on the document retention issue when, if ever, were you told
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 1 to preserve documents in this case?

 2      A.   Not preserve documents but produce documents.

 3 That was the first time that I heard and I don't recall.  It

 4 was --

 5      Q.   So you never were told at any point in time to

 6 save your documents related to PacifiCare?

 7      A.   I was told to save them when I was doing this

 8 investigation.  But once the investigation was concluded and

 9 then, um, field claims went out, a different investigation

10 started within the bureau, at a later date for a different

11 time, I wasn't told to preserve documents.

12      Q.   Did somebody tell you to purge your documents?

13      A.   We purge documents all the time because of the --

14      Q.   I'm sorry.

15      A.   Because of the fact that I ran out of space.

16           THE COURT:  You need to be more specific.  It's

17 more, they do the same thing to us.  We get this e-mail

18 that's got a big red explanation says you're exceeding your

19 use of space and then we're supposed to do something about

20 it.

21           MR. VELKEI:  Well, understood, your Honor, except

22 this isn't in the context.

23           THE COURT:  No, I understand what you're saying

24 but you know I think it has something to do with the State,

25 the way the State, um, preserves their e-mail.
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 1           MR. VELKEI:  Well, except, your Honor, these are

 2 not just e-mails.  They are hard documents.  And they're in

 3 the process of an investigation that is seeking at one point

 4 three million dollars.

 5           THE COURT:  I'm not saying in general.  You're

 6 asking the question in general.

 7           MR. VELKEI:  Understood.

 8           THE COURT:  You're asking about PacifiCare in

 9 particular.

10           MR. VELKEI:  Forgive me.

11      Q.   Were you ever told to purge any documents

12 specifically by anybody at the Department to purge documents

13 related to PacifiCare in you and your investigation?

14      A.   No.

15      Q.   Did you have discussions with anybody on the

16 subject of preserving or purging documents related to

17 PacifiCare within the department?

18      A.   I'm certain I talked to my immediate boss about

19 the fact that I had these documents and I'm moving offices

20 and what do I do with those things.  Um, I've worked there

21 twelve years and we've done investigations.  I can't keep

22 stuff, you know.  I needed to know which things are

23 absolutely needed that I have to box up and move to another

24 office.  I personally have certain medical conditions that

25 preclude me from boxing and doing a million things and so I
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 1 have to make a decision as to which were absolutely

 2 important and which things did not have to go with me, did

 3 not have to do anything, they could just be discarded.

 4      Q.   What advice did your boss tell you in that regard,

 5 if anything?

 6      A.   To make decisions on what needs to be moved and

 7 what doesn't need to be moved.

 8      Q.   And who was that person at the time?

 9      A.   Patrick Campbell was my immediate boss at this

10 time.

11      Q.   And he is the gentleman that you had a

12 conversation with regard -- with regard to documents related

13 to PacifiCare?

14      A.   It was documents in general.  I, we weren't

15 talking about PacifiCare here.  I wasn't handling anything

16 to do with PacifiCare.  Um, documents about PacifiCare we

17 had written, um, things up and I had given those to the

18 appropriate levels.  And those were, they were not in my

19 possession, let's just put it that way.  They were not in my

20 office.  I had nothing to do with that.  So there was no

21 need to keep those indefinitely.

22      Q.   Um, on average, how many complaints, and let's

23 just focus on the 2006 2007 time frame, how many complaints

24 does your CSB claims bureau receive across the board?

25      A.   Um, --
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 1           MR. STRUMWASSER:  And there is an ambiguity there

 2 because there are bureaus and then there's a bureau and then

 3 there's bureaus and cities so I think you might want to,

 4 it's ambiguous as it's currently asked.

 5           THE COURT:  So did you want to know you're asking

 6 about the Department?

 7           MR. VELKEI:  Claims service bureau, your Honor.

 8           MR. STRUMWASSER:  State wide?

 9           THE COURT:  State wide.

10           MR. VELKEI:  Sure.  Yes.

11      Q.   State wide 2006 2007.

12      A.   We have satistics but right off the top of my head

13 I don't know.  It's made public knowledge.  It is part of a

14 document that is put out.

15      Q.   Is it thousands, do you know?

16      A.   Yes.  Most likely in the thousands.

17      Q.   How many complaints are you responsible for or

18 people that work underneath you responsible for in any given

19 year roughly speaking?

20      A.   At that time about a third of all complaints.

21      Q.   Okay.

22      A.   No.

23      Q.   Can you give a better estimate just based on your

24 personal experience, about, and the people that report to

25 you roughly how many claims you process on an annual basis?
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 1      A.   Like I said, it is the third of the number that

 2 you can find on the public web site.  I don't know that

 3 number but a third of that would be what I would be

 4 responsible in my unit during that period of time.

 5      Q.   Okay.  And I believe your testimony was that

 6 you're responsible for the initial intake and assignment of

 7 the files; correct?

 8           MR. STRUMWASSER:  Objection.  Mischaracterize her

 9 testimony.

10           THE COURT:  It is a question.

11           THE WITNESS:  Yes.

12           MR. VELKEI:  Okay.  Um, so the first step is to

13 decide who gets the assignment; correct?

14      A.   No.  The first step is to review all the

15 assignments that come in.

16      Q.   Okay?

17      A.   And separate them.

18      Q.   Do you have to make a determination about whether

19 the Department has jurisdiction over the particular

20 complaint?

21      A.   No.

22      Q.   Um, are there, there's only certain types of

23 complaints that the Department has jurisdiction over;

24 correct?

25      A.   That is correct.
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 1      Q.   Okay.  So is there ever at some point in the

 2 complaint process a determination made this is outside of

 3 our jurisdiction so we don't have any ability to act?

 4      A.   Yes, there is.

 5      Q.   Okay.  Who -- who typically makes that

 6 determination based upon you and your direct reports?

 7      A.   The compliance officers and senior compliance

 8 offers that report to me.  They're the ones that get the

 9 file assigned to them and work the file.  Part of working

10 the file is making that determination.

11      Q.   Okay.  If a determination is made that the -- the

12 claim file is outside the jurisdiction of the Department, by

13 the compliance officer, what then is the next step?

14      A.   Um, there are several step.  I mean it depends.

15 Um --

16      Q.   Okay.

17      A.   There is information that we could provide

18 information to the consumer for them to go to another

19 agency.

20      Q.   Can I back up a little bit?  Compliance officer,

21 you assign a file to Mr. Masters, for example.  Complete

22 hypothetical.

23      A.   Yes.

24      Q.   Mr. Masters determines this is outside the

25 jurisdiction of the Department of Insurance.  Will he then
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 1 report back to you that his view is this claim file

 2 shouldn't be handled by the department or does he just

 3 handle it himself and report to the consumer provider I'm

 4 sorry we can't tell you, it's outside of the Department?

 5      A.   He handles that matter himself and informs the

 6 appropriate parties --

 7      Q.   Okay.

 8      A.   -- of that position.

 9      Q.   Fair to say that the policy of the department that

10 is they don't have jurisdiction over a complaint file.  They

11 don't do anything with regard to it?

12      A.   No.

13      Q.   Okay.  If it's outside of the jurisdiction of the

14 Department, what, if anything, will the Department do with

15 those particular claim files?

16      A.   We often we'll try to assist a consumer at least

17 with a modification of the file.

18      Q.   Are there any written policies or guidelines that

19 deal with jurisdiction of the Department over claims?

20      A.   Um, I'm -- I'm not sure.  I mean it's -- it's

21 something that we train officers on the job when they start

22 working.

23      Q.   But presumably you want to dedicate the resources

24 f the Department to claims that actually the Department has

25 jurisdiction over; correct?
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 1      A.   That's correct.

 2      Q.   Okay.  And what are the types of claims the

 3 Department has jurisdiction over?

 4           MR. STRUMWASSER:  Insurance claims, would that

 5 relate to?

 6 BY MR. VELKEI:

 7      Q.   I just want an answer to the question.

 8      A.   Do you want all lines?

 9      Q.   I want, yes, if it's complicated we can break it

10 down.

11      A.   Okay.

12      Q.   It is a general question of what is the

13 jurisdiction of the Depart,emt over these kinds of claims.

14 What kinds of claims is the Department tasked with handling?

15      A.   Um, the Department usually reviews claims that,

16 um, involve an insurance contract that was written in the

17 State of California, a fully insured plan.  Um, there are

18 many variations to that.  For example, there might be a

19 contract that was written out-of-state but because an

20 automobile accident happened in California, there is other

21 jurisdiction that gets involved and so consumers come to us

22 and we have to help them.

23      Q.   Okay.  So you deal with fully insured claims?

24      A.   Yes.

25      Q.   Okay.  Don't deal with HMO, I assume?
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 1      A.   Not usually.

 2      Q.   Okay.  When would you ever deal with HMO claims?

 3      A.   Um, we will deal with HMO claims on many occasions

 4 if it is ambiguous to the consumers and to the Department,

 5 then the jurisdiction of that claim.

 6      Q.   If it's not ambiguous will you, is the practice or

 7 the policy to refer that HMO claim complaint to the DMAC?

 8      A.   On most occasions, yes.

 9      Q.   When would that issue ever be ambiguous?

10      A.   There are many times when, even contacting the

11 insurance company I'm not talking your insurance company but

12 I'm talking in general in the health insurance arena, our

13 officers will contact the insurance company and the

14 insurance company's employees would not be able to tell us.

15 It is unbelievable to me, and our staff, that they, the

16 insurance company would not know what type of policy they

17 issued but that's what happens.  And so we end up opening an

18 investigation, helping the consumer only to find out months,

19 sometimes weeks later, that there is a different

20 jurisdiction, somebody gets involved, insurance companies

21 now are handling matters often not, out-of-state, and so

22 perhaps lack of training, I don't know.  I mean we get

23 involved in issues.

24      Q.   Presumably once the Department determines that the

25 claim file is outside its jurisdiction it notifies the
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 1 consumer and closes the file; correct?

 2      A.   Um, in certain occasions.  On certain, within

 3 certain circumstances we do, yes.

 4      Q.   I mean if the Department doesn't have jurisdiction

 5 it doesn't really have any authority to act in this

 6 situation; correct?

 7      A.   That is correct.

 8      Q.   Okay.  Now, just with regard to your involvement

 9 and we touched on this issue with PacifiCare, what

10 percentage of the claims files do you actually get involved

11 in handling?  And I mean generally not with regard to

12 PacifiCare.  So the claim files come in, you refer them out

13 to your compliance officer, like Mr. Masters or Ms. Love,

14 um, then when do they -- when do you get involved in a

15 particular claim file?  How often?

16      A.   Um, not that often.  But often enough.  There are

17 certain circumstances that warrant that.  Um, certainly, if

18 my boss's request my involvement, I have to do that.

19      Q.   Sure.

20      A.   Um, if the, um, insurance company challenges a

21 violation letter that our officers, um, send out, and

22 provide evidence, I would have to review it.  And I review

23 every single page to make sure I understand what we

24 determine to be our understanding.  And take a look at what

25 the insurance company is stating with the evidence to see if
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 1 that conclusion was made wrong, and if I'm going to reverse

 2 it.

 3      Q.   Um --

 4      A.   When a consumer calls and is not happy with my

 5 offers, that is another reason why I would get involved.

 6      Q.   I believe your testimony is you don't do it very

 7 often.  How often generally would you do it, what percentage

 8 of the time?

 9           MR. STRUMWASSER:  Percentage of time?  Percentage

10 of cases.

11           MR. VELKEI:  Percentage of the cases,

12 Mr. Strumwasser.

13      Q.   How often do you get involved on a percentage

14 basis on these files?

15      A.   It is not on a percentage bases.  It comes and

16 goes.  It fluctuates.  Whatever it is one of those, it goes

17 to me.  Sometimes it's not, it doesn't happen for a while

18 and sometimes they all happen at once.

19      Q.   So you can go months without having any claims?

20      A.   No, it's not months but it could be, say, a week I

21 don't have anything.  And then another week I'm bombarded

22 with phone calls left and right.  The consumers are not

23 happy.  Things happen.  Letters are coming in from the

24 company.

25      Q.   I'm trying to get a percentage.
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 1      A.   I don't have -- I don't have a percentage.

 2      Q.   No idea whatsoever?

 3      A.   Have idea whatsoever.  I never calculated that.

 4      Q.   How often do the complaints get elevated to your

 5 boss?

 6      A.   They get elevated to my boss once in a while.

 7      Q.   Okay.  How often do they get elevated to your

 8 bosses' boss?  And that would be the division chief,

 9 correct?

10      A.   Yes.  Um, lately they haven't been.  There have

11 been many cases in the past that went.  At the time Tony

12 Cigareli had held that position for a long time.  There were

13 many files where we had to elevate it to his position.

14      Q.   How often do individual claim files get elevated

15 to the deputy commissioner in your department in your

16 experience?

17      A.   From time to time they get elevated to the deputy

18 commissioner.  Less than it would come to my desk, but they

19 do get there, yes.

20      Q.   Pretty rarely, correct?

21      A.   Um, we have a few a week.  Again, I'm one of the

22 four supervisors.  So my desk times four.

23      Q.   I'm focused on your desk.  Nobody else's.  How

24 often in your experience do things get elevated to the

25 deputy commissioner of the Department from individual claim
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 1 files that are being handled by your compliance officers?

 2           MR. STRUMWASSER:  May I inquire as to the

 3 relevance of this?

 4           THE COURT:  What is the relevancy?

 5           MR. VELKEI:  We're going to the issue, there

 6 appear to have been some special treatment provided to

 7 particular providers.  We're laying a record with regard to

 8 what we deem is uncharacteristic and frankly untoward

 9 conduct in this investigation by the commissioner.  And, and

10 some of his deputies.  We need to lay the record.  We

11 understand the Court's reticence to issue any rulings on

12 bias but this does go to apparently the commissioner saw fit

13 in a few instances to single out certain providers that he

14 wanted weekly updates on.  And what I'm trying to get to is

15 this is very unusual, very exceptional.  I've never seen it.

16 And there's much in the record that would suggest there was

17 personal preferential treatment to claims that weren't even

18 within the jurisdiction of the Department and the company's

19 resources were being directed to address those issues.

20 Meanwhile all these other issues were put on the back

21 burner.

22           MR. STRUMWASSER:  And I just don't, that's all I

23 have to do with why we are here.  And as I understand the

24 question is where there are violations, not why are we here.

25           MR. VELKEI:  Well --
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 1           THE COURT:  Well, in general, I did know that but

 2 I did tell them that they could make some kind of a record

 3 but let's do it quickly though.

 4 BY MR. VELKEI:

 5      Q.   Okay.  I was trying to get you to quantify how

 6 often complaint files in your group get elevated to deputy

 7 commissioner.

 8      A.   I cannot quantify that.  The commissioner reviews

 9 even the letters that come from legislators regarding

10 particular files that the Department is in use.

11           MR. VELKEI:  The legislature is probably a

12 different issue.  How often does the commissioner to your

13 knowledge review claim files in your jurisdiction?.

14           MR. STRUMWASSER:  No foundation.

15           THE WITNESS:  I have --

16           MR. STRUMWASSER:   No.  No foun -- no, no, no.

17           THE COURT:  Sustained.

18 BY MR. VELKEI:

19      Q.   Do you have any knowledge with regard to how

20 often, how many times does a commissioner requested that he

21 be updated in a particular claim file within your

22 department, ma'am?

23           MR. STRUMWASSER:  No foundation.

24           MR. VELKEI:  How many times has it happened?

25           MR. STRUMWASSER:  No foundation.
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 1           THE COURT:  To her?

 2           MR. STRUMWASSER:  Yes.

 3           THE COURT:  It's late.  It's happened.

 4      A.   Which commissioner?  It's happened many times.

 5 BY MR. VELKEI:

 6      Q.   Commissioner Poisner.  How many times has

 7 Commissioner Poisner had somebody contact you to say he

 8 wanted particular attention by you to an individual claims

 9 file?

10      A.   There have been requests.  I don't know how many.

11 And he doesn't make that request of me in particular.  There

12 are requests from the commissioner.  He is the boss.  That

13 management handles certain cases directly to make sure that

14 the resolution is -- is fine.  There is a finalization to,

15 for that consumer.

16      Q.   Is there any particular times that that occurs?

17           MR. STRUMWASSER:  You mean like Christmas or --

18           MR. VELKEI:  Mr. Strumwasser.  I mean.

19           THE COURT:  All right.  Are you asking the times

20 of the year, times of -- it is a little bit ambiguous.

21           MR. VELKEI:  Well, your Honor, forgive me.  But it

22 seams to me that I think the witness is being evasive.  I've

23 asked this question about 20 different times.  I don't

24 appreciate the interjections by Mr. Strumwasser.  If he's

25 got an objection, state it.  I think the witness knows where
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 1 I'm going with this.

 2           THE COURT:  I think the objection was it was

 3 vague.

 4           MR. VELKEI:  Well, I think was, was I talking

 5 about Christmas.  Forgive me, your Honor, it is late in the

 6 day.

 7           THE COURT:  We're all tired.  Can you read the

 8 original question back?

 9                        (Record read.)

10           THE COURT:  Okay.  So he's asking how many times

11 that you have been contacted by Commissioner Poisner to

12 request your attention to a particular file?

13           THE WITNESS:  A few times.  I don't have a number.

14      Q    (By Mr. Velkei) Just a few times?

15      A.   And two of those times were in connection with

16 your investigation with PacifiCare, correct?

17      A.   I -- I don't recall off the top of my head.

18 Perhaps.

19      Q.   You seem to recall Sleep Quest?

20      A.   I do recause Sleep Quest.  Um, there might have

21 been another one but, I'm sorry, the commissioner doesn't

22 make a request just on your company.  When I get a request

23 from my boss, I handle that file.  And regardless of if it's

24 your license, the insurance company PacificCare, or another

25 one, um, they are out of the ordinary and I'm asked to do it
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 1 and I do my job.

 2      Q.   Ms. Smith, you were told that the commissioner had

 3 a personal interest in Sleep Quest issues with regard to

 4 PacifiCare; correct?

 5      A.   I don't know about a personal interest, no.

 6      Q.   You were asked for a weekly updates.  He asked for

 7 weekly updates with regard to the status of Sleep Quest

 8 complaints against PacifiCare; correct?

 9      A.   That is correct.

10      Q.   Sleep Quest wasn't even -- the issues that Sleep

11 Quest had raised were not even within the jurisdiction of

12 the Ddepartment, were they, Ms. Smith?

13      A.   Um, I have personally handled this matter.  And

14 for a good part of the review of this matter, it was not

15 clear if the Ddepartment was the correct entity.

16      Q.   And it was ultimately determined that the

17 Ddepartment did not have jurisdiction over those complaints;

18 isn't that correct?

19      A.   That is correct.

20      Q.   Um, you wrote three separate letters to the

21 company in the midst of all of this, these problems

22 specifically related to this one provider, Sleep Quest;

23 correct?

24      A.   I don't know.  But yes, I do, I mean I don't know

25 how many times I wrote regarding this complaint but, yes, I
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 1 would have written letters to the company on this complaint.

 2      Q.   Any idea what Mr. Poisner's personal interest in

 3 Sleep Quest was?

 4      A.   I haveno idea.

 5      Q.   Did you ever ask?

 6      A.   No.

 7      Q.   Did you ever think it was strange that you were

 8 devoting resources to this issue, um, in the midst of all

 9 these other complaints you said you were receiving with

10 regard to PacifiCare?

11      A.   Not at all.  I've been working at the Department

12 and there are many commissioner and they all have this type

13 of request.

14      Q.   Ms. Smith, there were no other providers that were

15 singled out in connection with your communications with

16 PacifiCare regarding complaints that individual providers

17 had; correct?

18           MR. STRUMWASSER:  I'm sorry.  I don't understand

19 that question.

20 BY MR. VELKEI:

21      Q.   There were no, there were no providers other than

22 Sleep Quest that were given special treatment in connection

23 with your investigation of PacifiCare; isn't that true?

24      A.   I don't know if this was special treatment or what

25 have you.  I requested what an officer would have requested
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 1 if it was just elevated to my level to make sure that the

 2 commissioner is kept appraised of, um, the -- the rework of

 3 this particular provider's claims payment that were

 4 incorrectly processed.

 5           MR. VELKEI:  I would like to introduce this 5023

 6 three, I believe, a letter from PacifiCare to you.  Ms.

 7 Smith on January 25, 2007.

 8          (Exhibit 5023 marked for identification.)

 9           Do you recognize this document?

10      A.   Yes.

11      Q.   So had you left a voice mail message with Ms.

12 Hulbert specifically with regard to Sleep Quest?

13      A.   Does this document -- yes.

14      Q.   Okay.  So in the midst of all that was going on,

15 you took time to leave a voice mail that was directed solely

16 to the issues raised by this particular provider; correct?

17      A.   Yes.

18      Q.   A provider who turned out not to even be within

19 the jurisdiction of the Department.

20      A.   I'm not sure I knew that at the time.

21      Q.   Okay.  So in the midst of all the things you were

22 asking for from the company you were making the company also

23 address particular issues regarding Sleep Quest; correct?

24      A.   That is correct.

25      Q.   Because the Commissioner Poisner wanted you to do
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 1 that; isn't that true?

 2      A.   That is correct.

 3           MR. VELKEI:  I would like to move that into

 4 evidence, your Honor.

 5           MR. STRUMWASSER:  Objection.  I don't have any

 6 objection to it being marked for the record purpose but it's

 7 not relevant.

 8           THE COURT:  And the relevancy as to this issue

 9 that you talked about before.  All right, I am not going to

10 enter it into evidence but I will make it go with the

11 record.  .

12           MR. VELKEI:  Thank you, your Honor.  I appreciate

13 that. and I may continue I have a series of these I just

14 want to build the record and then I'm done with my

15 examination.

16           I'd like to mark as 5024 a letter from you, Ms.

17 Smith to a Dan, Danny Collier at PacifiCare dated

18 February 2, 2007.  Let me know when you've had an

19 opportunity to look at the document, Ms. Smith.

20           THE COURT:  All right.  That is marked as 5024.

21          (Exhibit 5024 marked for identification.)

22           THE WITNESS:  Okay.

23           BY MR. VELKEI:

24      Q.   Um, and this is, in fact, was a letter you sent to

25 Ms. Collier's attention on February 2, 2007, again directed
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 1 to this issue of Sleep Quest?

 2      A.   Yes.

 3      Q.   So, again, you were taking resources away from

 4 your more general investigation to deal with specific issues

 5 of this provider?

 6      A.   Yes.

 7      Q.   Okay.  I would like to mark as fifty --

 8           THE COURT:  Do you want this to go with the

 9 record?  Do you have an objection?

10           MR. STRUMWASSER:  I don't have an objection to it

11 being marked and be put in the record.  It is not admitted

12 in evidence, right?

13           THE COURT:  Okay.  5025?

14           MR. VELKEI:  Yes, your Honor.

15           March 21 letter, um, from Ms. Smith to Sarah

16 Lambier at United Health Care.

17           THE COURT:  All right.  That is premarked as

18 Exhibit 5025.

19          (Exhibit 5025 marked for identification.)

20           MR. VELKEI:  Thank you, your Honor.

21      Q.   Why don't you take a moment to look at that

22 document.

23           THE COURT:  Okay.

24 BY MR. VELKEI:

25      Q.   Do you recognize this document?
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 1      A.   Yes.

 2      Q.   This is a letter you sent on March 23, 2007 to

 3 United Health Care regarding issues to Sleep Quest?

 4      A.   Yes.

 5      Q.   This was done at the direction of the

 6 commissioner?

 7      A.   Yes.

 8      Q.   And at one point, just out of curiosity, ma'am,

 9 did you determine that the Sleep Quest issues were outside

10 the jurisdiction of the Department?

11      A.   I don't remember but this was one of providers

12 that, um, was caught in that rework process.  There was

13 exactly what, um, the company was having issues with.  And,

14 um, many many claims of this provider were not paid or were

15 not paid correctly by the company.

16      Q.   Is your testimony that you have no idea when you

17 determined that this was outside the jurisdiction of the

18 Department, issues regarding Sleep Quest?

19      A.   Without looking at the documents, I can't recall.

20 I --

21      Q.   Would there be documents that you previously had

22 that related to when a determination was made that this,

23 these complaints were outside of the jurisdiction of the

24 Department?

25      A.   If the company put me on notice of some type of
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 1 jurisdictional issue, then I would have been made aware of

 2 that.  The consumer certainly was adamant that we had, um,

 3 jurisdiction.  In fact, that consumer used to call me quite

 4 often, a few times a week, which is unusual to get -- I

 5 usually get consumer calls during the week but not from the

 6 same consumer.

 7      Q.   The commissioner was adamant that you handle it

 8 too; correct?

 9      A.   Yes.

10      Q.   So not only were you drafting letters and

11 corresponding with PacifiCare, you were also fielding

12 several calls a week from the actual provider --

13      A.   Yes.

14      Q.   -- to the issues?

15      A.   Not fielding.  That provider was calling me to let

16 me know I still haven't received payment.  I'm being put out

17 of business.  It is a small outfit that I'm running.  It is

18 a doctor's little office.  I have staff to pay.

19      Q.   Uh-huh.

20      A.   I have no way of paying my staff.  Can you please

21 get to this item and have the company review the records so

22 I can get payment in order for me to pay myself.

23      Q.   Being put out of business?  That's what he told

24 you, ma'am?

25      A.   That's one of the things that the consumer
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 1 expressed me at the time.  That was the reason why I recall

 2 it so vividly.  I usually don't get so many calls from a

 3 consumer or provider.

 4      Q.   The total amount of claims at issue were $10,000;

 5 isn't that true?

 6      A.   That could have been true.

 7      Q.   Do you think that's enough to put somebody out of

 8 business?

 9           MR. STRUMWASSER:  Objection.  Speculative.

10           THE COURT:  Sustained.

11           MR. VELKEI:  Okay.  All right. just so I'm clear,

12 Ms. Smith, so you were taking resources, Ms. Sarah Lamphier

13 from United Health Care, Daniel Collier in addition to all

14 the other folks at PacifiCare, you were dealing with on

15 these issues?  In other words, you were expanding the scope

16 and involving PacifiCare and United to deal with this

17 particular complaint?

18      A.   That is correct.  And I'll tell you why.  The

19 insurance company finally reworked the claims.  The check

20 that they processed, they processed under the wrong amount.

21 So they had promised me this amount would be such and such

22 and they attached a check over the same amount.

23      Q.   I would like to mark as 5026 a letter from Ms.

24 Smith to Ms. Henggeler regarding Sleep Quest.

25           THE COURT:  All right.  And that's dated at top
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 1 April 4, 2007.

 2          (Exhibit 5026 marked for identification.)

 3           MR. VELKEI:  Take a moment to look it over, ma'am.

 4 And let me know when you're done.

 5      Q.   You had another letter from you to the company

 6 with regard to Sleep Quest, Ms. Smith?

 7      A.   Ah, yes.

 8      Q.   You also had others involved in the Department on

 9 the Sleep Quest issue; correct?

10      A.   The file was originally assigned to Bob Masters.

11 Um, once it got escalated to the point where I was asked to

12 get involved, there were no others involved, um, in the

13 handling of the file.  I was asked to give weekly reports to

14 the insurance commissioner and I did do so.  I don't discuss

15 matters directly with the insurance commissioner.  It does

16 go through the chain of command to inadvertently, yes, once

17 a week I would prepare a response to the insurance

18 commissioner to the various chain of command.

19      Q.   My question was simply were there others in your

20 depart,emt who were also involved in assisting this file?

21      A.   Not working the file.  Not day-to-day.

22      Q.   So you as a supervisor in the department were the

23 one handling it principally?

24      A.   Yes.

25      Q.   But Mr. Masters also had some involvement?
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 1      A.   Mr. Masters was the original file officer that was

 2 assigned to this.

 3      Q.   And how quickly did it get escalated to you after

 4 it was assigned to Mr. Masters?

 5      A.   I don't remember, sir.

 6           MR. VELKEI:  Okay.  I would like to introduce as

 7 2027 an e-mail from Mr. Stolls to Mr. Gnarale, copy of Wayne

 8 Girion, Ms. Smith, Mr. Masters and Ms. Morai.

 9           MR. STRUMWASSER:  Marked, right?

10           MR. VELKEI:  Yeah, we'll go through that at the

11 end.

12           MR. STRUMWASSER:  You said introduced.

13           MR. VELKEI:  Yes.  Thank you.

14           THE COURT:  Marked.  So I'm going to mark the

15 twenty, the 5027, which has a date at the top of March 30,

16 2007.

17          (Exhibit 5027 marked for identification.)

18 BY MR. VELKEI:

19      Q.   Okay.  So this was one of the weekly updates, Ms.

20 Smith that you provided for the commissioner?

21      A.   Give me a second review it please.

22      Q.   Take your time.  Just let me know when you're

23 done.

24           THE COURT:  So Dr. Michael Griffin is the same as

25 Sleep Quest?



322

 1           MR. VELKEI:  I was going to ask some questions.

 2 Not a special situation.

 3           THE COURT:  Because they're listed on exhibit

 4 5022.

 5           MR. VELKEI:  Thank you, your Honor.

 6           THE WITNESS:  Okay.

 7 BY MR. VELKEI:

 8      Q.   Okay.  Um, do you recognize 5027, Ms. Smith?

 9      A.   Yes.

10      Q.   This is one of the weekly updates you provide for

11 the commissioner?

12      A.   Yes.

13      Q.   Okay.  And Sleep Quest is mentioned here; correct?

14      A.   Yes, correct.

15      Q.   The commissioner also wanted special treatment for

16 Dr. Michael Griffin as well; correct?

17      A.   Um, I don't know for sure but I would assume so it

18 is included in that.  I don't recall right off the top of my

19 head.

20      Q.   Okay.  Dr. Griffin wasn't calling you a couple

21 times a week?

22      A.   No, he was calling one of my officers.

23      Q.   Who at Sleep Quest was calling you, by the way?

24      A.   It was a lady.  I don't know off the top of my

25 head.  It's been many years.  It could have been a Nancy or,
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 1 no, I don't know.  It was a lady.  Not, um, a gentleman.

 2      Q.   Okay.  Um, 5028, e-mail from Mr. Stolls to

 3 Mr. Cignarale dated March 30, 2007, copy to you and others.

 4 Marked for identification.  Thank you, your Honor.

 5           THE COURT:  All right.  Document 5028.  And it is

 6 marked as March 30, '07 at the top.

 7          (Exhibit 5028 marked for identification.)

 8           MR. STRUMWASSER:  (Lights go out in courtroom)  I

 9 I think it's hinting that we should go home.

10           MR. VELKEI:  Almost time, Mr. Strumwasser.

11      Q.   Okay.  You recognize this document, ma'am?

12      A.   Yes.

13      Q.   And this was, in fact, a document that you were

14 copied on with regard to Sleep Quest and Dr. Griffin?

15      A.   I don't know about Dr. Griffin.  Sleep Quest.

16      Q.   Just directed to Sleep Quest?

17      A.   Yes.

18      Q.   Okay.  Last in the series, 5029, e-mail from

19 Mr. Girian to Mr. Stolls, copy to Mr. Cigarenale. yourself

20 and Mr. Masters.

21           Here, your Honor.

22           THE COURT:  Okay. 5029 is dated April 6, 2007 at

23 the top.

24          (Exhibit 5029 marked for identification.)

25           THE WITNESS:  Okay.
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 1 BY MR. VELKEI:

 2      Q.   All right.  Um, do you recognize this document,

 3 Ms. Smith?

 4      A.   Yes.

 5      Q.   Do you have another of these special reports with

 6 regard to PacificCare and Sleep Quest?

 7      A.   Yes.

 8      Q.   Do you see here on the second paragraph the second

 9 e-mail.  This is a weekly status.  Now, this is your boss

10 David Stolls; correct?

11      A.   Yes.

12      Q.   Okay.  And he has stated in here affirmatively the

13 commissioner has a personal interest in this matter.  Do you

14 see that?

15           THE COURT:  Okay.  So she sees it.  Come on, let's

16 move on.

17 BY MR. VELKEI:

18      Q.   Were you aware of what personal interest he had?.

19      A.   I have never directly spoken with the insurance

20 commissioner about this file.  I have no idea how to answer

21 that question.

22      Q.   And so you have no information with regard to what

23 personal interest he might have, whether the commissioner

24 directly or others?

25      A.   No insurance commissioner has ever asked me to
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 1 work a file and told me exactly what their interest is.

 2 Work is given through the chain of command, and we are asked

 3 that the request of the insurance commissioner, whoever that

 4 may be at the time, to work that file.

 5           MR. VELKEI:  Okay.  Um, your Honor, I'm going to

 6 actually move that they be admitted and I would like to just

 7 make a short statement on the issue.  I know it's getting

 8 late in the day.

 9           THE COURT:  Okay.  Um, the um, I still have the

10 open question as to whether Mr -- excuse me -- Dr. Griffin

11 is related to Sleep Quest; do you know?

12           THE WITNESS:  Is it related?

13           THE COURT:  Yes.

14           THE WITNESS:  There were different people,

15 different providers, different files.

16           THE COURT:  Okay.

17           THE WITNESS:  That I know.

18           THE COURT:  Okay.  Go ahead.

19           MR. VELKEI:  Your Honor, just very briefly there

20 is a broad center of relevance here.  And I don't see any

21 reason, they've been authenticated, why they can't be

22 admitted into evidence.  There's been a number of pieces of

23 testimony on direct that I don't think were applicable to

24 the OSC.  This witness admitted, in fact, that she has no

25 knowledge who prepared the violations of the OSC.  Given the
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 1 broad standards under the APA there is, certainly no

 2 prejudice to having this formally admitted into evidence,

 3 there's pieces from 5023 and 5029.

 4           THE COURT:  But what is the relevance of the

 5 charges?  You know all relevant evidence is admissible

 6 except certain exceptions.  But it has to be relevant to the

 7 charges.  It's not some general everything that you throw at

 8 that diet gets sticked so what is the relevancy?  You need

 9 to articulate it.  If you can articulate a relevancy, I'll

10 admit it.  If you can't, I'll let it go with the record so

11 that if somebody's reviewing your complaint, you made a

12 motion.  I assume that's what it goes to.  Then it will go

13 with that record.

14           MR. VELKEI:  Your Honor, very briefly, there's, it

15 appears in our views that there is a disconnect between the

16 penalty being sought and the actual conduct at issue.  And

17 so there needs to be some motivation, we think it's in part

18 it's political.  You know, Mr. Poisner has made certain

19 statements.  He clearly was involved in a way that is

20 unusual in some of these files.  And we think it's relevant

21 for the motivation of moving forward with the case.  I don't

22 think it's strictly related to bias.

23           THE COURT:  So there's one thing I'll tell you is

24 that I don't make rulings on the motivation of why these

25 cases come before me.  I can't tell you how many medical
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 1 board cases they want to tell me that there's some reason.

 2 I can't do anything about this.  They got to prove it in

 3 front of me.  If you want to say that it's relevant, the

 4 penalty, I would admit it for that very limited purpose.  It

 5 won't work a second time.

 6           MR. STRUMWASSER:  Well, your Honor.

 7           THE COURT:  I don't know what the penalties are so

 8 I'm not really even sure -- they're not pled specifically.

 9 I'm not sure what they're requesting.  Um, I -- I, because

10 of the way things are, I do have to deal with penalty before

11 there's a decision.  And so if you believe that that this

12 relates to penalty, I'm willing to hear you on that.  Um,

13 but penalty does come in at this time even though it's not

14 related to the actual charges.

15           MR. STRUMWASSER:  Penalty comes in at this time in

16 front of your Honor.

17           THE COURT:  Correct.

18           MR. STRUMWASSER:  I don't understand your Honor,

19 Mr., Mr. Velkei has been very clear here.  He wants a

20 finding by your Honor about political motivations of a guy

21 who is going to make the decision after your Honor makes a

22 decision.  This, one of the standards of relevance is it's

23 got to be relevant to the processed decision that is being

24 prepared here.  This is not relevant.  There is no, no basis

25 for drawing any rationale inference from any of these
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 1 documents to the penalty that your Honor will recommend or

 2 what Commissioner Poisner, if there is a recommendation,

 3 may -- may enter.  It's just not relevant to the penalty

 4 which has to do with the conduct and consequences of

 5 PacifiCare's violations.

 6           THE COURT:  I'm going to leave that unentered but

 7 marked and go with the record.  And at the time that, um,

 8 the penalties are requested, I will allow you to bring this

 9 up again if it does became relevant.

10           MR. VELKEI:  Thank you, your Honor.  I appreciate

11 that.  I have five more minutes with the witness and I'm

12 done.

13           THE COURT:  Okay.  But is there redirect?

14           MR. STRUMWASSER:  There is redirect.  I'm

15 reluctant to go on.  I think we ought to hold her over.

16           THE COURT:  Yeah, I think people are tired.  Yeah?

17           MR. STRUMWASSER:  Are you okay?

18           THE WITNESS:  Come back.

19           MR. STRUMWASSER:  She's tired.

20           THE COURT:  All right.  Please come back tomorrow

21 morning.

22           MR. VELKEI:  I have one chance, forgive me.  I

23 have a court hearing in Los Angeles at 9:00 a.m. that I

24 cannot get out of.  I can come back in the afternoon or take

25 it up on Thursday. If I could get out of it, I would.
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 1           THE COURT:  All right.  Do you have OT witness

 2 that you can put on tomorrow morning?

 3           MR. STRUMWASSER:  Yeah.

 4           THE COURT:  Okay.  Then, and that witness is

 5 somebody else is going to take?

 6           MR. KENT:  Yes.

 7           MR. VELKEI:  Yes.

 8           THE COURT:  You can come back then.  You can work

 9 that out.  Yeah.  I don't mind taking things out of order.

10           MR. VELKEI:  Thank you very much.  I appreciate

11 that.

12           THE COURT:  Okay.  We'll go off the record.

13 (Whereupon, at 4:05 p.m. the proceedings were continued to

14 Wednesday, December 9, 2009 at 9:00 a.m. for further

15 proceedings.)
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 1           WEDNESDAY, DECEMBER 9, 2009; 9:10 A.M. DEPARTMENT

 2 A; ELIHU HARRIS STATE BUILDING; 1515 CLAY STREET; RUTH

 3 ASTLE, ADMINISTRATIVE LAW JUDGE

 4                            -oOo-

 5                 (Off the record discussion.)

 6           THE COURT:  Let's go on the record.  I had some

 7 questions about your supplemental brief on 11, five, 13(b).

 8 This is on the record.  This is before the insurance

 9 commissioner of the State of California in the matter of

10 PacifiCare life and health insurance, OAH number 2009061395,

11 agency number UPA 200700004.

12           Today's date is December 9, 2009.  Counsel are

13 present.  Respondent is present.

14           Um, anyone state on the record the change in who

15 you designate as the respondent for today?

16           MR. MCDONALD:  Thank you, your Honor.  We have

17 with us this morning, and will be here through the rest of

18 the day, Ms. Sue Berkel, who represents PacifiCare.

19           THE COURT:  Okay.

20           Yesterday I was given a brief about the issue of

21 who's designated as a respondent and, um, what I don't

22 understand, I don't know if you wanted to respond to it, Mr.

23 Strumwasser, but what I didn't understand is, on the first

24 listing of people, are you saying that you require them now

25 to subpoena them because you had indicated on the record
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 1 before that you didn't?

 2           MR. KENT:  On the -- the people above the line?

 3 The "control group".

 4           THE COURT:  So Exhibit B.

 5           MR. KENT:  Yes.

 6           THE COURT:  There's a list of people.

 7           MR. KENT:  Yes.

 8           THE COURT:  And you've indicating that these, um,

 9 that you're -- that you're objecting to them being compelled

10 to attend the hearing.  So are you requiring them now to

11 subpoena these people?

12           MR. KENT:  No, your Honor.  Our point here is the

13 group on Exhibit B, the first group, those people are --

14 are -- the folks who, because of their position with the

15 company or in the case of a PMK, because a PMK by definition

16 speaks for the company, we're saying that under the

17 government code statute that those -- these people in this

18 first list can only testify in CDI's case if, in our case,

19 we do not call them, then they would be free to call any or

20 all of these folks.  And what we're saying in terms of

21 subpoenas, as I said before, when we were here discussing

22 this issue, if there is anyone who is on the top end of the

23 list, or who falls on the bottom end of the list, who, we

24 agree, it's appropriate for them to testify at that juncture

25 of the case, we will work with CDI to produce people who we
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 1 are able to produce so we don't have to put anyone through

 2 the process of having an actual formal subpoena that needs

 3 to go out and be served.  So, no, we're not saying that

 4 anyone needs to be subpoenaed.  We're just trying to work

 5 out, in essence, the timing issue.

 6           THE COURT:  Okay.  So the second group of people,

 7 you're not disagreeing, that they can call those in their

 8 case of chief or you are?

 9           MR. KENT:  We are.  And that is the point of the

10 brief is that we're saying that the way we read that

11 statute, your Honor, is none of the people affiliated with

12 PacifiCare can be called until we have put on our evidence.

13 And then if we don't call one or more of these people, then

14 they would be fair game for CDI to produce.  That, as we

15 point out in the brief, that was where the difference in

16 opinion was --

17           THE COURT:  Right.

18           MR. KENT:  -- when we were here last time.

19           THE COURT:  Did you wish to respond?

20           MR. STRUMWASSER:  Yes, your Honor.  And we're

21 working on a responding brief.

22           THE COURT:  Okay.

23           MR. STRUMWASSER:  But I think there's only -- I'd

24 like to make a sort of preliminary comments because some of

25 this has implications for next week.
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 1           THE COURT:  Okay.

 2           MR. STRUMWASSER:  We have designated for them two

 3 PacifiCare witnesses that we're asking to produce for next

 4 week.

 5           THE COURT:  Who are they?

 6           MR. STRUMWASSER:  One is, um, well, there are two

 7 of them:  Mr. Orjeduos, O-r-j-e-d-u-o-s, and Mr. Valenzuela,

 8 both of them were, I don't know, I don't know what unit

 9 they're in, but their involvement in the case is that many

10 of these referrals, your Honor will recall the Department

11 sends over referrals, it looks to us like we got a violation

12 here, please respond.  They were the ones who signed the

13 referral as --

14           MS. ROSEN:  Point person.

15           MR. STRUMWASSER:  They were the point person --

16           MS. ROSEN:  Market conduct.

17           MR. STRUMWASSER:  -- for those referrals.  Two of

18 them are PMKs, one is a PMK for the call centers, and the

19 other, I believe, is a PMK for contract uploading.  And so,

20 um, and we had, as an accommodation we had said to

21 PacifiCare we only need two of them.  You guys pick whoever

22 is most convenience for.  So that's what we had, that's

23 where we now stand.

24           THE COURT:  I'm sorry.  PMK for which one?

25           MR. STRUMWASSER:  For contract uploading.  And I
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 1 believe for the call center.

 2           Um, and I think theirs is a -- an easy way to deal

 3 with this --

 4           THE COURT:  Okay.

 5           MR. STRUMWASSER:  -- for the present moment.  I

 6 don't know.  I actually didn't look to see who Orjeduos or

 7 Valenzuela.

 8           THE COURT:  This is on the second list.

 9           MR. STRUMWASSER:  I have no idea frankly what the

10 second list is.  They seem to be conceding they are not in

11 the control group, whatever they call them.  And, by the

12 way, I notice most a bunch of these people are even

13 apparently not even employees of the Respondent.  They are

14 just affiliates, affiliates, employees.  Um, so I don't know

15 how you take the second list and get anywhere in particular.

16 They appear to have only one thing in common, only that we

17 have shown some interest in calling them.  I don't think

18 that is most definition of a Respondent.

19           I think our position is going to be that the

20 Respondent is the person who sits at the table and is the

21 designated Respondent for the company.  Um, but I -- we

22 don't need to decide that in time before --

23           THE COURT:  Okay.

24           MR. STRUMWASSER:  -- before next week.  So what I

25 was going to suggest, I don't think there is any ground --
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 1 there are any grounds for excluding that PMK.  It is not a

 2 PMK.  It is not a person most eligible to speak for the

 3 company.  It is the person most knowledgable.  And if there

 4 is a person most knowledgable, if the person most

 5 knowledgable is the president of the company, then we're

 6 happy to take the next most knowledgable person.  And so on

 7 down the road.

 8           And I don't know that, and note that there's

 9 certainly been no showing in these papers that Mr. Orjeduos

10 or Mr. Valenzuela is the control grouper is otherwise a

11 respondent.  So we'd like to proceed with that.  And then

12 we'll give your Honor.  And I think that will also be

13 helpful because your Honor will start to see the kinds of

14 evidence that these people induce and why it is important to

15 hear them in the first part of the case.

16           THE COURT:  Okay.

17           MR. KENT:  The -- we intend to produce

18 Mr. Valenzuela next week.

19           THE COURT:  Okay.

20           MR. KENT:  And we'll work with Mr. Strumwasser on

21 what day that should happen.

22           THE COURT:  Okay.

23           MR. KENT:  Mr. Orjeduos no longer works for us.

24           THE COURT:  Okay.

25           MR. KENT:  But we are taking steps to voluntarily
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 1 produce him, not require a subpoena, not require CDI to

 2 track him down wherever he works now.

 3           THE COURT:  Okay.

 4           MR. KENT:  Um, there is an issue though about his

 5 availability for next week.  We may not be able to produce

 6 him until right after the first of the year.  And we'll work

 7 with --

 8           THE COURT:  Fine.

 9           MR. STRUMWASSER:  That's fine.

10           THE COURT:  It's going to happen no matter what

11 this time of the year.  I understand that.

12           MR. KENT:  On the PMKs, a PMK is a person most

13 knowledgable.  By definition, it is someone who speaks for

14 Respondent, who speaks for the company.  So as to applying

15 the Government Code Statute that we've been talking about,

16 that is probably the easiest category of folks that clearly

17 fall within the statute.  They are being designated for the

18 purpose of speaking for Respondent.  But I think that

19 actually the way it is working out, um, because we are

20 willing to produce those two individuals, um, and it's just

21 a matter of scheduling them, that at least for the first

22 week, I don't know that we have an issue.

23           MR. STRUMWASSER:  Well, that's fine with us.  And

24 if there is a scheduling issue as to those PMK case, we can

25 probably come up with other PMKs that would be adequate.  I
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 1 would like to have at least two company witnesses next week.

 2           THE COURT:  So, um, Ms. Monk was here as the

 3 designated person last week, correct?

 4           MR. KENT:  Yes.

 5           THE COURT:  I'm going to consider her a

 6 Respondent.

 7           And Ms. Berkel is here this week and I'm going to

 8 consider her a Respondent.  I don't consider any of the

 9 people on your second list to be respondents.

10           Um, and you've already indicated that you're

11 willing to cooperate, so I don't have a problem with that.

12           As to the other ones, then I'll wait for you to

13 respond to this for that.

14           MR. STRUMWASSER:  Thank you, your Honor.

15           THE COURT:  Okay.

16           So did you wish to call your next witness?

17           MR. STRUMWASSER:  Yes, please.

18           All right.  The Department calls Robert Masters.

19                       ROBERT MASTERS,

20 having been called as a witness, was sworn and testified as

21 follows:

22           THE COURT:  All right.  Mr. Masters.  Come

23 forward, please.

24           Raise your right hand.

25           Do you solemnly swear or affirm the testimony
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 1 you're about to give is the truth, the whole truth and

 2 nothing but the truth?

 3           THE WITNESS:  I do.

 4           THE COURT:  Please be seated.

 5           Please state your first and last name and spell

 6 them both for the record.

 7           THE WITNESS:  Robert Masters. R-o-b-e-r-t

 8 M-a-s-t-e-r-s.

 9           THE COURT:  Thank you.

10                      DIRECT EXAMINATION

11           MR. GEE:  Good morning, Mr. Masters.

12           THE COURT:  We left off at Exhibit 17, I believe

13 for the Department.  Does that sound right?

14           MR. STRUMWASSER:  Seventeen is the last in

15 evidence?

16           THE COURT:  Yes.

17           MR. STRUMWASSER:  Very well.

18           Your Honor, Mr. Gee will be conducting our

19 examination of Mr. Masters.

20           THE COURT:  Thank you.

21           MR. GEE:  Thank you, your Honor.  (9:20 a.m.)

22      Q.   Mr. Masters, by whom are you currently employed?

23      A.   For the State of California, Department of

24 Insurance.

25      Q.   And your current title?



346

 1      A.   Senior insurance compliance officer.

 2      Q.   Would you summarize your educational background

 3 for the judge?

 4      A.   Um, I have a Bachelor of Arts degree from Cal

 5 State Los Angeles in political science, public

 6 administration option.

 7      Q.   Do you have any certifications or other

 8 qualifications related to insurance?

 9      A.   I was a licensed life and health insurance agent.

10 And I had, possessed also an NASD 21 certification.  I gave

11 those up when I accepted employment with the Department of

12 Insurance.

13           Um, I previously was, have a certification with

14 Worker's Comp Specialist.  And I have a certificate for

15 self-insured plans administration.

16      Q.   Could you give the judge a summary of your work

17 experience following college?

18      A.   I worked for the Employment Development Department

19 for approximately nine and-a-half years, both in the

20 unemployment insurance department, employment services, and

21 in the disability insurance program.

22                My duties involve making determinations of

23 eligibility and issuing payments for unemployment insurance

24 compensation.  Later, I was an adjudicator appeals

25 specialist, overpayment specialist.  I transferred to



347

 1 disability insurance program where I administered, processed

 2 disability insurance, state disability insurance claims.

 3 And I also had a bilingual certification in Spanish.

 4      Q.   And what did you do next?

 5      A.   Um, after that employment, I became self employed,

 6 went to Texas for about a year and-a-half and I was a

 7 subcontractor with a very close friend of mine.  Um, and I

 8 returned to California and I accepted almost within a month

 9 a position with State Comp Insurance Fund.  I was a

10 insurance examiner, insurance claims rep one, two, and

11 three.  Um, had become a designated trainer, a hearing rep,

12 lien rep.  And following the first Work Comp reform

13 legislation in '91 or '92 I was the first SIU supervisor

14 and -- for the State Contract Office of the State Comp

15 Insurance Fund.  It was a pilot project.

16      Q.   What's SIU?

17      A.   Special investigations unit.  Um, and we

18 investigate potential fraud, fraudulent claims for Workers'

19 Compensation.  And also as a hearing rep, participated in

20 settling and defending State Comp and Workers' Comp claim

21 workers at the Workers Comp Appeals Board.  I worked at

22 State Comp Insurance for about six years and after that I

23 transferred to the Department of Industrial Relations.  And

24 I became a state auditor of self-insured plans for large

25 corporate employers who were self -- self-insured for comp
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 1 plans.  And I also, and I also audited their third party

 2 administrators and all their claims administration as well

 3 as their financial reports.  And I did that for about five

 4 years.

 5           And I accepted a position at, still within the

 6 Department of Industrial Relations at the Workers' Comp

 7 Appeals Board in Van Nuys as the information and assistance

 8 officer where I assisted applicants, defense lawyers,

 9 insurance companies, and, most of all, presiding judge and

10 all the other judges, in processing Worker's Comp matters

11 before the Worker's Comp Appeals Board.

12                After that, which was about two years, um, I

13 accepted a position with the division of Worker's Comp audit

14 unit that's still within the Department of Industrial

15 Relations.  And I was a field examiner for another five --

16 five years.  Perhaps six.  Five and-a-half.  And we audited

17 all Work Comp administrative administrators where they were

18 self-insured, self administered, CPAs, or insurance

19 companies.

20           And, um, after that, I transferred to the

21 Department of Insurance in 2002, I believe it was

22 February 5, and I was transferred, it was a lateral

23 transfer.  I retained the title of compliance officer.  And

24 I began to work at the Claims Service Bureau.  And I

25 accepted, processed, investigated complaints for the Claims
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 1 Service Bureau in the Department of Insurance where I'm

 2 still currently employed.

 3                Um, I think --

 4      Q.   And what are your current responsibilities?

 5      A.   Um, I -- I'm a senior insurance compliance

 6 officer.  I'm very responsible for special plans.  I'm the

 7 lead officer for the independent medical review program.

 8 I'm the senior lead officer for the provider complaint

 9 program routine.  And, um, I also take typical regular

10 complaints.  I accept and investigate complaints from

11 consumers and providers.

12           I'm very involved in training staff.

13      Q.   And just so we're clear, you're in the Consumer

14 Services Bureau.  Is that the same bureau that Ms. Smith is

15 in?

16      A.   Well, the Consumer Service Division is a division

17 I'm in.  And within that division I'm the Claims Service

18 Bureau.  And yes, I do work with Nicoleta Smith.  We're in

19 the same bureau.

20      Q.   Thanks.

21                Taking you back to the period of

22 November 2006, do you remember PacifiCare standing out in

23 your mind?

24      A.   Um, we were -- we were in the midst of still

25 implementing a new program for provider complaints.  I was
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 1 receiving a lot of complaints from providers about

 2 PacifiCare.  And it -- it seemed to me that it was a lot

 3 higher than it should be compared to the other insurance

 4 companies.

 5      Q.   Did you discuss this with anyone?

 6      A.   Actually, Nicoleta had reached out and said are

 7 you, and asked me if we were experiencing or did we notice,

 8 did we have an impression that we were getting a lot of

 9 PacifiCare complaints against PacifiCare.  And, um, I said

10 it does appear that way.

11      Q.   Was a team formed to handle PacifiCare complaints?

12      A.   I believe a team was formed in January of '07.

13      Q.   And were you on that team?

14      A.   Yes, they asked me to participate and I agreed.

15      Q.   Did you have any specific responsibilities as a

16 member -- as a member of that team?

17      A.   Yes, it was designated that I would be assigned

18 all of the provider complaints against PacifiCare.

19      Q.   And what are provider complaints?

20      A.   Can I go back just a second?

21      Q.   Sure.

22      A.   And I was going to back up another senior officer,

23 Steve Brunelle, and accept consumer complaints.  And also

24 occasionally we get something called general inquiries.

25           THE COURT:  Okay.  So what you need to do is
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 1 listen to the question that's asked and answer that

 2 question.

 3           THE WITNESS:  I'm sorry.

 4           THE COURT:  And if there's a follow up --

 5           THE WITNESS:  Thank you, your Honor.

 6           THE COURT:  -- and you need to explain it, you can

 7 always do that.  But, um, I think you need to concentrate on

 8 the question that he's asking.

 9           THE WITNESS:  I'm sorry.  Repeat the question.

10 BY MR. GEE:

11      Q.   I was just wondering what your responsibilities on

12 the team were?

13      A.   I was assigned provider complaints and some

14 consumer complaints.

15      Q.   And what are provider complaints?

16      A.   Provider complaints are submitted by health care

17 providers such as doctors, hospitals, laboratories, physical

18 therapists, etc.

19      Q.   And what kind of complaints were you seeing?  What

20 types of provider complaints were you seeing?

21      A.   The providers were complaining about undue delays,

22 improper denials, underpayments, fee schedule reimbursement

23 errors, underpayments, um, and frustration of trying to work

24 with PLHIC and their provider dispute program and not being

25 able to get a resolution.  They complained that they were
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 1 spending a lot of time trying to get paid on claims and they

 2 were getting no where.

 3      Q.   And by PLHIC you mean PacificCare Life and Health

 4 Insurance Company?

 5      A.   Yes.

 6      Q.   It's P-l-h-l-i-c.

 7      A.   That's correct.

 8      Q.   And you said that you saw some complaints from

 9 insureds as well?

10      A.   Yes, I did.

11      Q.   What types of complaints for insureds did you see?

12      A.   They were very similar to complaints we were

13 getting from the doctors.  Um, and most prominently, they

14 were complaints that claims were being denied for

15 pre-existing conditions, um, when they didn't have a

16 pre-existing condition.  They -- they would often say they

17 had their doctors had repeatedly sent in medical records

18 that they requested and PHLIC would respond that they were

19 never received.  They said they had sent in certificates of

20 credible coverage, COCCs, and had -- and were required to do

21 so and did it once because these documents were apparently

22 lost or not received.  And they were under financial, they

23 were under the threat of financial responsibility for the

24 claims that they felt was unfair and it was taking too long

25 to work with the company and get a response or very often
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 1 they wouldn't get a response.

 2      Q.   Okay, Mr. Masters.  Let's go through the process

 3 of reviewing a complaint in general.

 4      A.   Okay.

 5      Q.   How do you first get a complaint?

 6      A.   Our mail room receives complaints.  They give them

 7 to our office services.  They're input into our system with

 8 a file number.  They put these documents, these complaints

 9 into a folder.  And they provide the folder with a color

10 coded file number.  Um, then they distribute these usually

11 to one supervising insurance compliance officer who then

12 sorts them to be distributed in amongst three to four units

13 in the Claims Service Bureau and gives them to supervisors

14 of each of those respective units, at which time those

15 supervisors sort them again into smaller groups and assign

16 those groups to specific officers in those units.  And they

17 simply put it in your in-mail basket.

18      Q.   And you're one of those officers who is assigned

19 complaint files?

20      A.   Yes, I am.

21      Q.   When you get a complaint file, what's in it?

22      A.   It's every -- every document that was sent to us

23 by the Complainant.  And if it's in an envelope, the

24 envelope's attached with a Bates stamp.  If it is submitted

25 by the Internet, it is an printout of an Internet request
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 1 for assistance form.

 2      Q.   So you have the complaint from the -- from the

 3 provider, the consumer?

 4      A.   Yes.  Correspondence.

 5      Q.   The correspondence.  What's -- what's the first

 6 step in -- in your investigation?

 7      A.   The first step is to review it and enter it into

 8 your computer system.  When the files are assigned to you

 9 and placed in your mail basket, your immediate supervisor

10 has also entered them into a new mail, officer new mail

11 assignment screen on our computer.  And so there, they

12 should be listed there as your new mail assignment for that

13 day.  And, um, so you match the hard copy with the computer

14 record and you review it.  And you open the case, the other

15 computer, and you start to verify that the demographics are

16 correct, name, address, phone number, etc.

17           You identify what insurance company, who, which

18 insurance company they're complaining about.  You identify

19 the type of coverage.  You put in coding.  And you try to

20 summarize their complaint, you know, such as denial, delay.

21 You characterize it.  And you put in that kind of

22 information.

23      Q.   Okay.  So you code it.  You review the complaint.

24 What do you do next?

25      A.   Next you, um, you will enter a note saying
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 1 provider complaint.  And you -- you'll just make a notation

 2 to that, undue delay or improper denial.  And from there,

 3 then you will determine if you're going to open the file or

 4 if you need more information.  If you're going to open the

 5 file, you send a record.  You send a letter, an open letter

 6 to the insurance company which tells them that the complaint

 7 has been received, what the basic allegations are, and then

 8 you rerequest the information from the insured, that we need

 9 to conduct a regulatory review.

10      Q.   What types of documents or information do you

11 normally request from the insurer?

12      A.   Normally, we will request the entire claim file.

13 And will specifically state we want the actual bills, all

14 correspondence, EOBs.  We want records of telephone

15 contacts.  We also request a copy of the subject policy.

16 And pretty much anything pertinent to the claims that have

17 been in dispute.  And we identify, for health insurance

18 claims, the dates of service and the claims that are

19 identified by those dates of service because those are

20 the -- those would be the focus of our -- our standard

21 regulatory review, our investigation.

22      Q.   Is the insurance company required to provide this

23 information to the Department?

24      A.   Yes, they are.

25      Q.   When get the documents, this information from the
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 1 insurance company?

 2      A.   Can I -- excuse me -- I'm sorry.  I forgot

 3 something.  Very importantly, because we're a consumer

 4 protection, consumer service bureau, we, the first thing we

 5 ask them to do is evaluate the whole matter and rereview it

 6 and respond in writing to the complainant and provide us

 7 with a copy because this is -- we want to assist the

 8 consumer or the provider so that's paramount.

 9      Q.   And when you get this information from the

10 insurance company what -- what do you do with it?

11      A.   We attach it to the file.  And we then, in turn,

12 will review it.  And we're looking for a summary of what

13 happened and what may not have happened.  We're looking for

14 any noncompliance with the insurance code or for the regs,

15 California Code of Regulations.  If we -- if we find that

16 there are, we will identify those and we will issue

17 violations for noncompliance.

18                We also look to see if payments have been

19 made, if interest was appropriate, was it included with the

20 payments.  And we believe the problem's resolved, we'll send

21 a closing letter to the consumer.

22      Q.   You said you issue violations.  How do you do

23 that?

24      A.   We do that in writing.  We will issue a closing

25 violation letter and we will identify and enumerate whatever
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 1 violations we -- we found because of our review of all the

 2 records they provided, in addition to perhaps records

 3 provided by the complainant.  And also we will review the

 4 certificate of coverage or health insurance policy.  Um, and

 5 we will send that letter to -- to PLHIC.

 6      Q.   To an insurance company.

 7      A.   To an insurance company, the subject insured.

 8      Q.   Can an insurance company contest this violation

 9 letter?

10      A.   Certainly they may, yes.  And then they do.

11      Q.   And what do you do when you receive a dispute,

12 when an insurance company does contest a letter?

13      A.   I try to objectively rereview the entire case

14 again.  Um, and we would summarize it, and make your

15 recommendations, give it to your supervisor so that another

16 objective party takes a look at it and they will determine

17 whether the, any violations should be removed or not.  If

18 they're going to be removed or not, we'll -- we will respond

19 in writing to the insurance company advising them we believe

20 some violations should be removed, we believe none should be

21 removed.  Maybe all of them should be removed.

22      Q.   Removed from what?

23      A.   From the record.  These violations, in addition to

24 being issued with writing the letter, are also recorded in

25 our computer system for tracking purposes.  And we, for each
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 1 violation, we have a screen with a violation page, and we

 2 identify what violation occurred, and we record it.

 3           MR. GEE:  Um, we're going to try and go through a

 4 sample file.  Bear with me for a second.

 5           Your Honor -- your Honor, I've distributed a

 6 binder of documents that purports to be a complaint file.

 7 I'm not marking the entire binder, but we'll be going

 8 through it, and Mr. Masters will be giving testimony about

 9 the processing of the complaint file.  And I will be marking

10 select documents as exhibits.

11                As an initial matter, we've, as -- as these

12 documents were initially produced, these are complaint files

13 containing protected health insurance formation so they are

14 marked confidential.  But we've gone through the copies that

15 we've distributed and redacted identifying information so

16 these redacted versions are not, we don't consider them

17 confidential.

18           THE COURT:  Okay.

19           MR. MCDONALD:  Your Honor, as an additional matter

20 so I can try to follow along.  I think it would be helpful

21 to understand where in the order to show cause these alleged

22 violations arise.

23           THE COURT:  I understood this to be a sample as

24 opposed to --

25           MR. GEE:  Oh.  This is a PacifiCare file.
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 1           THE COURT:  Okay.

 2           MR. GEE:  A complaint against PacifiCare.

 3           THE COURT:  All right.

 4           MR. GEE:  Um, we do have allegations for a number

 5 of consumer complaints.  This -- this one in particular may

 6 not have been mentioned by name, but the consumer complaints

 7 that PacifiCare is aware of, we produced this in discovery.

 8 Um, they know of this file.  You know, they produced these

 9 documents.  They produced documents to us in response to the

10 complaint.  We've issued a violation.  The Department has

11 issued a violation letter.

12           THE COURT:  Okay.

13           MR. MCDONALD:  Your Honor, if I can be heard.  You

14 may recall the order to show cause is divided basically in

15 two sections.  The first section has a series of violations

16 that arise from the examination that the Department

17 conducted, which is a unit we heard from Ms. Smith separate

18 from Mr. Masters and Ms. Smith's department.  So that's the

19 first part of the OSC.

20           The second half of the OSC consists of 15 specific

21 complaints brought by, I think almost exclusively,

22 consumers.  Maybe one provider.  And my quick sense is that

23 these are not those 15 complaints that we have being

24 presented evidence about some additional complaints that are

25 not identified in the OSC.  And while the Department did
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 1 produce these to us in discovery, they produced hundreds of

 2 thousands of pages.  And I think hundreds of complaints.  I

 3 don't have the documentation.  But I think our ability to be

 4 prepared -- excuse me -- to anticipate that any specific one

 5 of these complaints was going to be presented here is, we

 6 didn't have the ability to prepare for that.

 7           MR. GEE:  First -- I'm sorry.

 8           THE COURT:  Go ahead.

 9           MR. GEE:  The OSC is clear that these are, the

10 fifteen that it identified were exemplary.  I mean if we

11 were to list the hundreds of complaints we got, I mean the

12 OSC would be 500 pages.  And these complaints here are part

13 of what we ex -- we expect to ID that we discussed at the --

14 at the prehearing conference with your Honor.

15           THE COURT:  Okay.  My understanding is that you're

16 now going to show how these things were processed.

17           MR. GEE:  Exactly.

18           THE COURT:  And that also resulted in a violation

19 which I don't completely understand what the consequences of

20 that are.  It's a word but I don't know what that means

21 exactly.  But this is an example, I don't have a problem

22 with them explaining the example.

23           MR. MCDONALD:  Right.  My concern, your Honor, is

24 the last, your Honor at the end of the hearing to conclude a

25 certain number of violations arose from these examples that
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 1 were presented to you.  They use some examples in the OSC,

 2 you know, we would be prepared to respond to presentation of

 3 evidence on those 15.  But to put 15 in the OSC and get in

 4 the hearing and here's eleven others we want to talk about

 5 seems a bit of a subterfuge.

 6           MR. STRUMWASSER:  Your Honor, if I may.  This is

 7 one of those issues that we addressed in the prehearing

 8 conference motions by PLHIC.  And I think the resolution

 9 that your Honor described it was that, first of all, it was

10 acknowledged that the Department is entitled to prove

11 violations and then conform to proof.

12           Secondly, your Honor said that we would be,

13 secondly, your Honor said that PacifiCare would be given an

14 opportunity to respond to everything.

15           And, thirdly, that there would be a reconciliation

16 process and you would ask us at the time at the close of our

17 case we would enumerate the violations that we thought we

18 had proved.

19           THE COURT:  And if you need time to respond to

20 this particular one, including time to cross examine on this

21 particular one, I'll give it to you, because I don't know

22 exactly where it's going I can't really tell you ahead of

23 time but I'm going to allow them to put it on and then if

24 you need time, let me know.

25           MR. KENT:  Thank you, your Honor.
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 1           MR. GEE:  Thank you, your Honor.

 2      Q.   Mr. Masters, do you recognize the contents of this

 3 binder?

 4      A.   Yes, I do.

 5      Q.   What is it?

 6      A.   Um, this appears to be a copy of a complaint

 7 folder that was assigned to me and which I worked.  And it

 8 is a provider complaint from Ben Shwachman, M.D.

 9      Q.   Against whom?

10      A.   Against PacificCare Life and Health Insurance

11 Company.

12      Q.   I'm sorry.  Can you spell Shwachman?

13      A.   S-h-w-a-c-h-m-a-n.

14      Q.   Let's quickly go through these documents just to

15 orient ourselves.

16                This first page, can you identify it?

17      A.   It's a copy of the manila folder, cover of the

18 file.

19      Q.   And the -- I'm sorry.  Go ahead.

20      A.   At the bottom it has the claim file number.

21      Q.   And this claim file number is --

22      A.   Is a complaint file number.

23      Q.   Complaint file number is the number you discussed

24 earlier that is assigned to each complaint file as it comes

25 into the department?
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 1      A.   Correct.

 2      Q.   Do you use this number to communicate with the

 3 company?

 4      A.   This number is where we used to identify this file

 5 and, yes, we use it, um, to, on our correspondence to

 6 facilitate better communication between us and the insurer.

 7      Q.   There is a set of documents that is, has a binder

 8 clip around it, and that has been tagged tab one.  The first

 9 page of that is titled health care provider request for

10 assistance, CDI 00223285.

11      A.   I see it.

12      Q.   Do you recognize that set of documents?

13      A.   Yes, I do.

14      Q.   And it goes to CDI 00223349; is that right?

15           THE COURT:  Okay.  I don't see what you're talking

16 about.

17           MR. GEE:  The set of documents after tab one.

18           THE COURT:  Well, there's a clip here around, um,

19 something that -- okay.  So that's tab one but I don't see

20 what you're talking about.

21           MR. GEE:  I'm sorry.  All the documents that are

22 clipped in tab one.

23           THE COURT:  So you're using numbers?

24           MR. GEE:  I'm sorry.  The Bates numbers, your

25 Honor.
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 1           THE COURT:  Okay.  So it's Bates number 223285 --

 2           MR. GEE:  Yes.

 3           THE COURT:  -- through 223350?

 4           MR. GEE:  Mine goes to 49, but I think.

 5           THE COURT:  Mine is cut through.

 6           MR. GEE:  Yeah, you know what.  I think I'm

 7 missing a page but it should be 50, I think.

 8           THE COURT:  Okay.

 9 BY MR. GEE:

10      Q.   Do you recognize this set of documents?

11      A.   Yes, I do.

12      Q.   What is it?

13      A.   Um, this is the complaint, the health care

14 provider request for assistance form, and from Dr.

15 Shwachman, and it includes all of the documents, supporting

16 documents he included with his submission of his complaint.

17      Q.   And can you turn to, I think it's the fourth page

18 in, it's Bates number CDI 00223288.

19      A.   I see that.

20      Q.   Do you recognize that document?

21      A.   Yes, I do.

22      Q.   It's a June 27 letter from Robert Leiker,

23 L-e-i-k-e-r, to the California Department of Insurance; is

24 that right?

25           THE COURT:  Can you state the Bates number again?
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 1           MR. GEE:  Sure.  It's CDI 00223288.

 2           THE COURT:  Okay.

 3           THE WITNESS:  I see it.  Yes.

 4 BY MR. GEE:

 5      Q.   Could you read through that document and summarize

 6 it?

 7      A.   Um, "To whom it may -- well --

 8           THE COURT:  No, no, no.  Don't read it out loud.

 9 Read it to yourself.

10           THE WITNESS:  Oh, I'm sorry.

11           Dr. Shwachman states that he's attaching four

12 claims for services that he rendered and they were

13 improperly denied.  He had a final notice that he completed

14 the field process with PacifiCare.  Two of the claims that

15 were improperly denied still remain unpaid.  He does not --

16 two apparently were paid and he doesn't understand -- the

17 billing manager doesn't understand how two of the four

18 claims that were submitted to PacifiCare's provider dispute

19 resolution process were deemed payable and then two for the

20 exact same services still remain unpaid.

21           He's submitting the two unpaid claims to CDI for

22 assistance.  And he's exhausted all opportunity.  He's

23 exhausted all internal remedies with PacifiCare and feels

24 strongly that the two claims have been denied improperly and

25 that there is a serious problem with PLHIC's provider
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 1 dispute resolution mechanism.

 2           MR. GEE:  Thank you.  I'd like to mark that as

 3 Exhibit 18.

 4           THE COURT:  That one letter?

 5           MR. GEE:  That one page.

 6           THE COURT:  All right.  I'll mark that as Exhibit

 7 18.

 8           (Exhibit 18 marked for identification.)

 9           MR. MCDONALD:  Your Honor, I guess I interpose my

10 objection of our inability to prepare.  I still suggest that

11 the Department still hasn't tied this to the OSC but --

12           THE COURT:  Well, I'm going to deny that

13 objection.  I'm going to mark it as Exhibit 18.

14           MR. MCDONALD:  So Exhibit 18, am I correct, is

15 just the document, the one page ending 223288?

16           THE COURT:  Apparently.

17           MR. GEE:  Yes.

18           THE COURT:  I'm not sure -- I guess I'll just take

19 it out of the binder.  I'm not sure how to deal with this

20 but okay.

21           MR. GEE:  I'm sorry.  This is a cumbersome

22 process.  It actually might be easier to keep it in.  I'll

23 give you the -- okay.

24      Q.   Um, could you turn to tab two?

25      A.   Tab two.
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 1      Q.   It is a letter dated July 12, 2007 bearing the

 2 Bates number CDI 00223388.

 3      A.   I see it.

 4      Q.   Do you recognize this document?

 5      A.   Yes, I do.

 6      Q.   What is it?

 7      A.   It's a letter that I authored and sent, authored

 8 on July 12, 2007.  Um, and I sent to Melissa Bailey at

 9 PLHIC.  It is a -- it is an opening letter.  It acknowledges

10 and advises them that a complaint, a health provider

11 complaint has been received.  And tells me a copy, sent in a

12 copy also to Jean Diaz, another PLHIC representative, per

13 her request.

14           Um, we briefly summarized that the complainant

15 contains, contends that claims have been incorrectly, have

16 been incorrectly processed.  Um, and we mention incorrect

17 processing for pre-existing conditions and we mention COCC.

18           We request they reevaluate the problem in 21 days

19 and inform the Complainant in writing of their -- the

20 results of their reevaluation.  Then we enumerate the

21 specific information we require them to provide us in order

22 to perform our regulatory review of this matter.

23      Q.   And do you remember if PacifiCare provided you

24 with the information you requested?

25      A.   Um, I believe so.
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 1      Q.   I'm sorry.  Let me also mark this document as

 2 Exhibit 19.

 3           THE COURT:  All right.  Exhibit 19 is a letter

 4 with the date of July 12, 2007 at the top.

 5           (Exhibit 19 marked for identification.)

 6 BY MR. GEE:

 7      Q.   Mr. Masters, do you remember if PacifiCare

 8 responded to this letter?

 9      A.   Yes, I do.  I don't know exactly what the response

10 was.  It's in there.

11      Q.   Would you turn to tab three, please?

12      A.   Okay.  Okay.

13      Q.   It's an August 3 letter from Nola Glenn at

14 PacifiCare to you.  It is a two-page letter.

15      A.   That's correct.

16      Q.   CDI -- the Bates numbers is CDI 00249514?

17      A.   That's correct.

18      Q.   Do you recognize this document?

19      A.   Yes, I do.

20      Q.   What is it?

21      A.   Um, this is in response from PLHIC to our

22 complaint.  It's the -- it's the letter, characterize it as

23 a cover letter from PLHIC to us.  And it -- it tells us it

24 is a response to our complaint and it enumerates the

25 contents of their response.  And it itemizes what they're
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 1 including with this letter.

 2      Q.   Could you turn to tab four?

 3      A.   I see it.

 4      Q.   It appears to be a three-page letter from --

 5 excuse me -- Nola Glenn at PacifiCare to Robert Leiker,

 6 billing manager?

 7      A.   That's correct.

 8      Q.   It's Bates number CDI 00249516.  Do you recognize

 9 this document?

10      A.   Yes, I do.

11      Q.   What is it?

12      A.   This is a -- the letter to the complainant from

13 PLHIC, which we required them to issue to the complainant to

14 summarize the results of their reevaluation of this matter.

15      Q.   Could you go to the second page of that letter,

16 Bates number CDI 00249517?

17      A.   I see it.

18      Q.   Near the bottom, the paragraph that starts at this

19 time, the dates of service.  Can you read that to yourself?

20      A.   Okay.

21      Q.   Are you finished?

22      A.   Yes, I am.

23      Q.   I'm sorry.

24                Could you summarize what PacifiCare is

25 saying?



370

 1      A.   Yes, um, there were three claims for dates of

 2 service, 11/7/06, 7/11/06 and for date of service 2/12/07.

 3 All of these claims were processed for benefits and payments

 4 issued on 4/23/07 for the 11/07/06 date of service.  7/25/07

 5 benefits were processed for the date of service 7/11/06.

 6 And date of service 2/12/07 was also processed on 7/25/07.

 7           MR. GEE:  Let me mark the document that was tabbed

 8 three, CDI 00249514, mark that as Exhibit 20.  And then the

 9 letter we just discussed as Exhibit 21.

10           THE COURT:  All right.  Exhibit 20 is a letter

11 with a date August 3, '07, and the letter dated August 3,

12 2007 to the provider is 21.

13        (Exhibit 20 and 21 marked for identification.)

14      Q    (By Mr. Gee) Thank you.  Just so I'm clear

15 Mr. Masters, Exhibit 21 is PLHIC's letter to the

16 Complainant.

17      A.   That's correct.

18      Q.   And Exhibit 20 is PLHIC's letter to the

19 Department?

20      A.   That's also correct.

21      Q.   Both in response to your letter, Exhibit 19?

22      A.   That's the July 2, 20007 letter?

23      Q.   Yes.

24      A.   Correct.

25      Q.   In response to the provider complaint that we
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 1 marked as Exhibit 18.

 2      A.   That's correct.

 3      Q.   Let's jump to tab 11.  It's an August 22, 2007

 4 letter bearing the Bates number CDI 00249512.  It appears to

 5 be a two-page letter.

 6      A.   I see it.  Yeah.

 7      Q.   Do you recognize this document?

 8      A.   I do.

 9      Q.   What is it?

10      A.   It's a closing violation letter, my author, on

11 August 22, 2007 and issued to PLHIC.

12           MR. GEE:  I'd ask that this be marked as Exhibit

13 22.

14           THE COURT:  All right.  It is a letter with the

15 date August 22, 2007.

16           (Exhibit 22 marked for identification.)

17 BY MR. GEE:

18      Q.   Mr. Masters, I'd like to direct your attention to

19 paragraph three.  Did you cite any violations in paragraph

20 three?

21      A.   I did.

22      Q.   What violations were cited?

23      A.   Violation of section 101231(a) of the insurance

24 code.

25      Q.   Relative to that these violations, what do you
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 1 understand that section to require?

 2      A.   Well, it requires that health insurers, it states

 3 that in health insurers are required to process claims

 4 within 30 business days after receipt of said claim and all

 5 necessary information to process it.

 6      Q.   About two-thirds of the way down that third

 7 paragraph, there's a sentence starting "a claim for date of

 8 service 7/11/06".  Could you read that to yourself?

 9                What are you saying in this passage?

10      A.   Well, three claims were different dates of service

11 were received and not paid within 30 business days or 30

12 working days.  And, therefore, three violations of this

13 statute or this code have occurred.

14      Q.   And how did you come to that determination?  Let's

15 just take one example, say, for the date of service, one of

16 the dates of service, this 7/11/06?

17      A.   It would be a combination of reviewing

18 PacifiCare's response to me and the Complainant narrative

19 letter.  And the entire claims record, especially the copies

20 of -- of the claims and the EOBs.

21      Q.   Let's turn to tab five.

22           THE COURT:  Did you mark?

23           THE WITNESS:  And the spreadsheet, excuse me.

24           THE COURT:  Okay.  So this is marked?  And this

25 letter consists of, um, 512, 513.
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 1           MR. GEE:  Yes, your Honor.

 2           THE COURT:  All right.  And now we're going to

 3 where, tab five?

 4           MR. GEE:  To tab five.

 5      Q.   Do you recognize this document, Mr. Masters?

 6      A.   Yes, I do.

 7      Q.   What is it?

 8      A.   It is a spreadsheet that I also reviewed.  It was

 9 provided by PLHIC at our request.

10      Q.   And what does the spreadsheet show?

11      A.   It shows, um, how the claims for July 11, '06,

12 11/7/06 and 2/12/07 were received and processed.

13      Q.   And for the date of service, 7/11/06, the

14 violation letter, Exhibit 22, states that it was received by

15 PacifiCare on 9/13/06.  Is that reflected in the

16 spreadsheet?

17      A.   Yes, it is.  Um, there is a darkened portion

18 header with titles in different columns.  And on the very

19 first line, the very first claim listed on the very first

20 line under that, it, the third column to the right says date

21 of service July 11, '06.  Just to the right, it says claim

22 received, 9/13/06.  And it says claim processed, total

23 charged their bill, and not covered amount, and all the way

24 to the right, comments, PX.

25      Q.   Can you tell from the spreadsheet when this --
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 1 when this claim was processed?

 2      A.   Yes.  Under the fifth column from the right --

 3 from the left it says under claim process date, 9/18/06.

 4      Q.   Can you tell when it was paid?

 5      A.   Yes.  You have to go down a page.  I think on line

 6 14, yes, under date of service column, it says 7/11/2006.

 7 Received, 7/11/2006.  It says claim processed day, that

 8 column indicates it was processed 7/25/07.  The billed

 9 amount was $1,890.  Under PPO discount, $1,335.66.  The

10 insured member is required to pay $20 co-payment.

11           The next column indicates that late payment

12 interest of $44.50 was self imposed by PLHIC and included in

13 the amount paid for this claim or the amount of benefits

14 paid for this claim and the amount, $530.75.

15      Q.   And why would PacificCare self impose an interest

16 payment?

17      A.   Well, they recognized that they paid this one late

18 in violation of 1012313(a).

19      Q.   And according to this, so according to this

20 spreadsheet, the claim -- a claim for date of service,

21 7/11/06 was processed and paid about a year later, 7/25/07?

22      A.   That's correct.

23      Q.   Is that consistent with PacifiCare's letter to the

24 complainant that I believe we marked Exhibit 20?

25           MS. ROSEN:  Twenty-one.
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 1 BY MR. GEE:

 2      Q.   Twenty-one.  I'm sorry.

 3      A.   May I take a look?

 4      Q.   Sure.  It's tab four.

 5      A.   Yes.

 6      Q.   And do you confirm this information by looking at

 7 any other documentation PLHIC provides you?

 8      A.   Um, yes.  I would review the EOBs and hopefully

 9 the copy of the actual bill if it was provided.

10      Q.   Let's go back to tab 11, Exhibit 22.  The fourth

11 paragraph on the first page.  Do you cite any violations in

12 that paragraph?

13      A.   Yes, I did.

14      Q.   What violations?

15      A.   Violation of California Insurance Code Section

16 10169(i).

17      Q.   And relevant to these violations, what do you

18 understand that section to require?

19      A.   Um, that section of the code requires that any

20 adverse action, any certificate of insurance, any handbooks,

21 summary of benefits, any notice concerning the member's

22 right to appeal must include mandatory language that advise

23 them that they have the right to request an independent

24 medical review if they believe medical services were

25 delayed, denied or modified unfairly.
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 1      Q.   What's an independent medical review?

 2      A.   An independent medical review is a program we

 3 have.  Um, I believe it was enacted in 2001, um, when

 4 insurance companies, medical directors or peer reviewers in

 5 the course of their utilization reviews, make determinations

 6 that medical services that are requested to be authorized or

 7 are already have been received are not medically necessary

 8 or experimental or investigational.  Under those three

 9 criteria the -- the enrollee, the insured, has a right to

10 request, and will be eligible for, an independent medical

11 review.  And that is conducted by independent medical

12 professionals that our Department contracts with.

13      Q.   How many violations of this section did you cite

14 in this paragraph?

15      A.   Thirteen.

16      Q.   How did you come to that number?

17      A.   By reviewing the EOBs.  And specifically the EOBs

18 include a page with the title "Know your Rights".  PLHIC

19 EOBs have a page that is titled "Know your Rights" and we

20 will review fully the EOB and especially that page.

21      Q.   And I think we went over this over the last couple

22 days but an EOB is --

23      A.   Explanation of benefits.

24      Q.   Would you turn to tab eight?  Do you recognize

25 this document?



377

 1      A.   Yes.

 2      Q.   What is it?

 3      A.   It's an PLHIC EOB, um, sent to the insured, the

 4 member whose name has apparently been redacted.

 5      Q.   Is this an EOB that was cited for a violation of

 6 10169(i)?

 7      A.   It's dated 7/25/06.  Yes.  It is one of the EOBs

 8 that was cited for being deficient in -- for this mandatory

 9 language.

10           MR. GEE:  May I have this document marked as

11 Exhibit 23?  It's Bates number CDI 00223090.  It is a

12 four-page document.

13           THE COURT:  Yes.  But now I can't find my letter.

14           (Exhibit 23 marked for identification.)

15           MR. GEE:  Turn to page four of this EOB, CDI

16 00223093.

17           THE COURT:  So as exhibit 23, how far did you want

18 it to go from --

19           MR. GEE:  It's the four pages to CDI 00223093.

20           THE COURT:  Ninety-three.  All right.

21 BY MR. GEE:

22      Q.   It's just the fourth page, Mr. Masters, of tab

23 eight.

24      A.   Okay.  Thank you.

25      Q.   And halfway down that page it starts to request an
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 1 appeal and there are four number paragraphs after that.

 2           THE COURT:  Okay.  I'm --

 3           MR. GEE:  I'm sorry.

 4           THE COURT:  I'm not looking at the -- what was the

 5 number, CDI number?

 6           MR. GEE:  CDI 00223093.

 7           THE WITNESS:  Okay.

 8           MR. GEE:  It is part of that Exhibit 23.  It is

 9 the last page of Exhibit 23.

10           THE COURT:  Okay.

11 BY MR. GEE:

12      Q.   About halfway down, it says to request an appeal

13 and there are four numbered paragraphs?

14      A.   Yes, there are.

15      Q.   Is that language sufficient?

16      A.   That language, um, refers only to PLHIC's internal

17 appeal process and mentions nothing about an external appeal

18 or an independent medical review conducted by the California

19 Department of Medical Insurance.  So, yes, it is quite

20 deficient.

21      Q.   Back to tab 11.  Exhibit 22.  And on the second

22 page of that letter, it's Bates numbered CDI 00249513.  The

23 first full paragraph, do you cite any violations in that

24 paragraph?

25      A.   Yes, I did.
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 1      Q.   What violations did you cite?

 2      A.   I cited violation of noncompliance with insurance

 3 code section 1012313(a), and fair claims settlement practice

 4 regulation 26957(b)3.

 5      Q.   Relevant to these citations, what do you

 6 understand those provisions to require?

 7      A.   Both of those require that all insurers

 8 prominently display, include mandatory language that advises

 9 a claimant and/or a provider with language advising them

10 they have the right to seek review with CDI if they dispute

11 the final outcome of the claims of PLHIC's decision on the

12 claims.

13      Q.   And how is that different from 10169(i)?

14      A.   10169(i) is for the consumer, the patient.  These,

15 and the EOBs sent to the consumer or the patient.  These

16 violations concern the EOB sent to the provider.  In this

17 case Dr. Shwachman.

18      Q.   And how many citations were issued in this

19 paragraph?

20      A.   Thirteen.

21      Q.   Turn to tab seven.

22           Do you recognize this document?

23      A.   Yes, I do.

24      Q.   What is it?

25      A.   Um, it's an EOB dated 7/25/6 sent to Dr.
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 1 Shwachman, the provider, regarding claim for date of service

 2 7/11/06.

 3      Q.   Is this an EOB that was cited for a violation of

 4 the -- of insurance code 10123.13(a) and the fair claims

 5 settlement practices reg section 2695.7(b)(3)?

 6      A.   Yes, it was.

 7      Q.   What makes it in violation of those provisions?

 8      A.   Um, there is no language here advising the

 9 provider, the claimant, who is the provider, that they have

10 the right to seek review of the California Department of

11 Insurance.

12           MR. GEE:  May I have this document marked as

13 Exhibit 22?

14           THE COURT:  All right.  But 86 through --

15           MR. GEE:  I'm sorry.  It's CDI --

16           THE COURT:  086 through --

17           MR. GEE:  089.

18           THE COURT:  All right.  That will be marked as

19 Exhibit 24, an EOB with the date 7/25/06.

20           (Exhibit 24 marked for identification.)

21      Q    (By Mr. Gee) Okay.  Back to tab 11, Exhibit 22.

22 Second page still, the next paragraph, second full paragraph

23 starting section 790.03(h(1)?

24      A.   I see it.

25      Q.   Any citations in that paragraph?
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 1      A.   Yes.  There are violations of California insurance

 2 code section 790.03(h(1).

 3      Q.   What do you understand that section to require?

 4      A.   It states that insurers are required not to

 5 misrepresent to the claimants any pertinent facts or

 6 insurance policy provisions relating to any coverage at

 7 issue.

 8      Q.   And why was PacifiCare cited for violating this

 9 section?

10      A.   Um, they provided misinformation on EOBs,

11 specifically remark codes and/or incorrect amounts of

12 patient responsibility.

13      Q.   And how many citations were issued by the

14 Department?

15      A.   Eighteen.

16      Q.   Let's go to tab nine.

17           THE COURT:  Can I back up a second?

18           MR. GEE:  Sure.

19           THE COURT:  Twenty-three is the letter, the EOB

20 that went to the patient; correct?

21           MR. GEE:  Yes.

22           THE COURT:  And the 25 -- 24 is the one that went

23 to the provider; correct?

24           MR. GEE:  Yes.

25           THE COURT:  Okay.  And now you're -- we are going
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 1 where?

 2           MR. GEE:  To tab --

 3           THE COURT:  Nine.

 4           MR. GEE:  -- nine.

 5      Q.   Do you recognize this document, Mr. Masters?

 6      A.   Yes, I do.

 7      Q.   What is it?

 8      A.   This is an EOB dated 10/4/2006 from PLHIC issued

 9 to Dr. Shwachman regarding dates of service July 11, '06.

10      Q.   Is this an EOB that was cited for violating

11 section 790.03(h(1)?

12      A.   Yes, it was.

13      Q.   And this document is CDI 00223115 and it goes to

14 four pages and it goes to CDI 00223118.  Can you explain

15 what is deficient about this EOB?

16      A.   Um, for the bottom of the page there is a box.  It

17 has a header, remark code, description and claim comments.

18 Um, and there is a little acronym capital A, small B.  This

19 amount represents PacifiCare network discount.  Um, if you

20 look above and the -- in the middle box, the sort of

21 spreadsheet EOB explanation, the itemization under the

22 column provider discount, it is blank.  There are no

23 provider discounts.

24      Q.   So the remark code?

25      A.   Is in -- it's irrelevant.  It's inaccurate.  There
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 1 are none.

 2      Q.   And that is the misinformation that is being

 3 cited?

 4      A.   Yes.  It is, in addition to, under not patient

 5 responsibility, saying the patient's not responsible for

 6 this claim, and I think it's already been denied for

 7 pre-existing --

 8      Q.   May I have --

 9      A.   That would be completely misinformation.

10           MR. GEE:  May I have this document marked as

11 Exhibit 25?

12           THE COURT:  All right.  And it has a date of

13 10/4/06 and it went to the provider.

14           (Exhibit 25 marked for identification.)

15 BY MR. GEE:

16      Q.   Okay.  Back to tab 11.  Second page still, and the

17 next paragraph, the third full paragraph on that page

18 starting section 2691 -- 26957.7(d).

19      A.   I see that.

20      Q.   Any citations in this paragraph?

21      A.   Yes.

22      Q.   Of what provisions?

23      A.   Of section 2695.7(d) of the fair claims settlement

24 practice regs.

25      Q.   And what do you understand that section to
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 1 require?

 2      A.   That states that every insurer shall conduct and

 3 diligently pursue a thorough, fair and objective

 4 investigation.  And also not persist seeking duplicate and

 5 unnecessary information.

 6      Q.   And how many violations of this section was

 7 PacifiCare cited for?

 8      A.   Three violations.

 9      Q.   Turn to tab ten.  It's a four-page document

10 starting CDI -- starting with the Bates number CDI 00223246

11 to CDI 00223249.  Do you recognize that document?

12      A.   Yes, I do.

13      Q.   What is it?

14      A.   Um, it's an EOB issued to the patient dated

15 2/26/07 for dates of service, 2/12/07.

16           MR. GEE:  May I have this document marked as

17 exhibit --

18           THE COURT:  Twenty-six.

19           MR. GEE:  -- twenty six.

20           THE COURT:  And this is the one that goes to the

21 patient for 2/26/07.  Okay.

22           (Exhibit 26 marked for identification.)

23 BY MR. GEE:

24      Q.   Let's go to tab five.  This was --

25           THE COURT:  Are you asking if it's been marked?
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 1           MR. GEE:  Yes, has it been marked?

 2           MS. ROSEN:  The spreadsheet hasn't been marked.

 3           MR. GEE:  May I have that marked.

 4           THE COURT:  Can you tell me which pages you want

 5 marked?

 6           MR. GEE:  Sure.  Just this one page on tab five.

 7 It's CDI 00245919.

 8           THE COURT:  All right.  That will be marked as

 9 Exhibit 27.

10           (Exhibit 27 marked for identification.)

11 BY MR. GEE:

12      Q.   And, Mr. Masters, we were talking about a claim of

13 date of service of 2/12/07.  Can you tell from this

14 spreadsheet, Exhibit 27, when that claim was received by

15 PacifiCare?

16      A.   Yes, I can.

17      Q.   When was it?

18      A.   Under the column, third column to the right, date

19 of service, you scroll or look down towards the bottom,

20 fifth line from the bottom, it says dates of service,

21 2/12/07.  To the right of that, the next column says claim

22 received date.  And PLHIC indicates it was received on

23 2/19/07.

24      Q.   And then back to tab ten.  So we have a claim for

25 date of service on 2/12/2007, according to PacifiCare
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 1 received by them on 2/19/07.  And tab ten is an EOB dated

 2 when?

 3      A.   2/26/07.

 4      Q.   So -- so how many days between when PacifiCare

 5 received the claim and when it issued an EOB?

 6      A.   Seven days.

 7      Q.   And can you tell what PacifiCare's --

 8      A.   Seven calendar days.

 9      Q.   Seven calendar days.  Can you tell from the EOB

10 what PacifiCare's determination on this case?

11      A.   I'm sorry.  Say it again.

12      Q.   Can you tell what the PacifiCare's determination

13 on the claim on this EOB?

14      A.   Yes.  Down at the lowest box at the bottom of the

15 page, the little IQ remark code.

16      Q.   Okay.

17      A.   It says claim is closed due to lack of response to

18 a prior request for other insurance services will be

19 considered, refer to your certificate payment responsibility

20 right to receive and release information.  And then there is

21 a comment "claims submitted, not claimed, processed with

22 information available".

23      Q.   So a claim was, this claim was closed due to lack

24 of response to request of information within seven days?

25      A.   It appears that way.
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 1      Q.   Is that why you cited them for a violation?

 2      A.   Yes.  I believe that was certainly part of the

 3 cause, if not all the cause, the reason.

 4      Q.   And that violation was --

 5      A.   Not pursuing a diligent investigation of diligent

 6 or objective investigation.

 7      Q.   And let's close the loop here.  Tab six?

 8      A.   Tab six.

 9      Q.   Bates number CDI 00223081.  Do you recognize this

10 document?

11      A.   Yes, I do.

12      Q.   What is it?

13      A.   It's a letter from the Complainant, Dr. Shwachman,

14 um, dated April 9, '07.  Bates stamped by Pacific -- by

15 PLHIC as received on 04/13/07.

16      Q.   And how do you have this document in the claim

17 file, complaint file?

18      A.   Um, this was, um, sent to us from PacifiCare in

19 response to our opening letter requesting various

20 information.

21      Q.   And let's go to the second page of that letter,

22 Bates number CDI 00223082.  And there's a paragraph halfway

23 down starting for the date of service 2/12/07.

24      A.   I see that.

25      Q.   And with your Honor's permission, could
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 1 Mr. Masters read that out loud, um, it's actually probably

 2 easier to read it out loud then for him to read it to

 3 himself and summarize it?

 4           THE COURT:  I'm not a fan of people reading things

 5 into the record.  The record, I assume you're going to ask

 6 this to be put in the record.  And people read way too fast

 7 to get it into the record.  And I'm just not a fan of it.

 8 So I would prefer that he read it and if you want him to

 9 comment on what it says, that's fine with me.

10 BY MR. GEE:

11      Q.   Sure.  Mr. Masters will you read that paragraph?

12           THE COURT:  I assume you want me to mark that as

13 Exhibit 28.

14           (Exhibit 28 marked for identification.)

15           MR. GEE:  Sure.  Thank you, your Honor.

16      Q.   Could you summarize what the Complainant is saying

17 there?

18      A.   Um, Dr. Shwachman's billing manager, Mr. Leiker,

19 states that the complaint for the date of service, 2/12/07,

20 he received a denial on 2/26/07.  And he states the reason

21 was due to a lack of response to a prior request for

22 information.

23           Um, he states firstly he never received any

24 request for any information.

25           Secondly, the patient never received any request
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 1 for any information of records.

 2           Lastly, the claim was denied on 2/26/07, which was

 3 only 12 days after he speculated it was received.  Um, he

 4 doesn't understand how you can deny a claim on an initial

 5 submission for this reason when PLHIC not only didn't

 6 request any information, but failed to give the patient and

 7 the provider absolutely no time to respond to any requests,

 8 which was never made.

 9      Q.   Thank you.

10                May I ask that exhibits 18 to 28 be moved

11 into evidence?

12           MR. MCDONALD:  Your Honor, I'll just note our

13 objection based on our earlier colloquy.

14           THE COURT:  Okay.  I'm going to enter them into

15 evidence so that it is 18, 19, 20, 21, 22, 23, 24, 25, 26,

16 27 and 28.  Is it a good time to take a break?

17           MR. GEE:  Sure.

18           THE COURT:  All right.

19           MR. GEE:  Thank you, your Honor.

20           THE COURT:  Fifteen minutes.

21           MR. MCDONALD:  Sure.

22               (Break from 10:37 to 10:55 a.m.)

23           MR. GEE:  Thank you, your Honor.

24           THE COURT:  Okay.  We'll go back on the record.

25           MR. GEE:  Your Honor, the point of this exercise
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 1 was to show your Honor how the Department performs its

 2 regulatory of review of provider and service complaints and

 3 to show your Honor some of the back up, back up material

 4 that we, that the Department uses.  We have one more

 5 complaint file that we'd like to go through.

 6           THE COURT:  Okay.  Can I return this to you, the

 7 part that you haven't used?

 8           MR. GEE:  Sure.  So I have one more complete file

 9 that we would like to go through.

10           THE COURT:  All right.

11           MR. GEE:  And then the Department would propose we

12 enter into evidence violations on a more -- in a more time

13 efficient manner.

14           Um, let me distribute these.

15           So, again, your Honor, we have another binder that

16 I distributed that purports to be a complaint file.  And as

17 with the last file, these complaint files were marked

18 confidential as having protected patient information.  But

19 we redacted the identifying information, so this redacted

20 version we don't consider to be confidential.

21      Q.   Mr. Masters, do you recognize the contents of this

22 binder?

23      A.   Yes, I do.

24      Q.   What is it?

25      A.   Um, this is a complaint from a provider against
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 1 PLHIC, the provider's name is Deng-Fa Fong, M.D.

 2      Q.   Can you spell that?

 3      A.   D-e-n-g hyphen F-a, last name F-o-n-g, M.D.

 4      Q.   Now since we've gone through one of these

 5 complaint files already, I think we can jump right to tab

 6 nine.  It's a April 11 letter, two-page letter, bearing the

 7 Bates number -- I'm sorry -- three-page letter bearing the

 8 Bates letter CDI 00211031 to CDI 00211033.

 9           Mr. Masters, do you recognize this document?

10      A.   Yes, I do.

11      Q.   What is it?

12      A.   This is a closing violation letter I authored and

13 issued to PLHIC and I authored it on April 11, 2008.

14      Q.   May I have this document marked as Exhibit 29?

15 We're up to 29; right?

16           THE COURT:  Yes.  April 11, 2008 letter as Exhibit

17 29.

18           (Exhibit 29 marked for identification.)

19 BY MR. GEE:

20      Q.   Mr. Masters, can you go down to the third

21 paragraph on the first page?

22      A.   Okay.  I have it.

23      Q.   Did you cite any violations in that paragraph?

24      A.   Yes, I did.

25      Q.   For what?
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 1      A.   I cited violations for California insurance code

 2 section 10123.13(a), which states insurers are required to

 3 process claims within 30 working days after receipt of the

 4 claim and all necessary information.

 5      Q.   And how many violations did you cite PacifiCare

 6 for?

 7      A.   Seven violations.

 8      Q.   And about two-thirds of the way down that

 9 paragraph, starting with the sentence, "seven claims for

10 dates of service", could you read that to yourself?

11      A.   Okay.

12      Q.   Would you give us a little more detail about the

13 violations?

14      A.   Okay.  I'll summarize it briefly.  Seven claims

15 for various dates of service for the time period from 3/7/06

16 through 7/6/06, um, were received during the time, were

17 received on the dates between the period 3/27/06 through

18 7/27/06.  And um, all of the necessary information to

19 process all of these claims was received on or before

20 2/27 -- 2/22/07.  The claims were not correctly processed

21 and adjusted until June 4, '07.  And some of them were

22 processed on June 9, '07.

23      Q.   Let's talk about how you made those

24 determinations.  Let's just take one example for the day of

25 service 3/7/06.  Would you go to tab five, please?  This is
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 1 a document that appears to be an explanation of benefits,

 2 Bates numbered CDI 00211045.

 3           THE COURT:  Okay.  Tell me the tab number again.

 4           MR. GEE:  It is tab five.

 5           THE COURT:  Sorry.  All right.  So 045 to --

 6           MR. GEE:  I'm sorry.  It's 200145 --

 7           THE COURT:  48.

 8           MR. GEE:  -- 048.  Through 48.

 9      Q.   Do you recognize this document?

10      A.   Yes, I do.

11      Q.   What is it?

12      A.   This is an EOB from PLHIC to the patient member,

13 and dated 3/27/06 for claim series date 3/7/06.

14      Q.   May I have this marked as Exhibit 30?

15           THE COURT:  Thirty.  And this is the EOB to the

16 patient.

17           THE WITNESS:  The patient.

18           THE COURT:  Okay.

19           (Exhibit 30 marked for identification.)

20 BY MR. GEE:

21      Q.   Does this EOB -- what does this -- what's the

22 determination on this EOB?

23      A.   In the box at the bottom of the page under remark

24 codes, PX.  This claim is being denied due to lack of

25 required information.  Please forward the certificate of



394

 1 credible coverage from your prior carrier.  If unavailable,

 2 please submit name and addresses of doctors who have treated

 3 you in the past.  Refer to your certificate exclusionary

 4 period for pre-existing condition, claim submitted not

 5 clean, processed with information available.

 6      Q.   And I'm sorry if you said this already, but did

 7 you testify the date of this EOB?

 8      A.   It says check date but that's the date it was

 9 issued.

10      Q.   And what is that date?

11      A.   Processed on 3/27/06.

12      Q.   And was there --

13      A.   There really wasn't any check issued.  There was

14 none.

15      Q.   Thank you.

16                Could we turn to tab four now?  It's a

17 one-page document, Bates number CDI 00211038.

18      A.   I see that.

19      Q.   Do you recognize this document?

20      A.   Yes, I do.

21      Q.   Was this a document that was provided to you by

22 PacifiCare?

23      A.   Yes, it was.

24      Q.   And it was -- was it provided in response to a

25 department request for information?
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 1      A.   That's correct.

 2      Q.   What is this document?

 3      A.   Um, it appears to be an internal claim file notes,

 4 PHLIC's internal claim file notes.  And it has -- it refers

 5 to, I believe, to a telephone inquiry.

 6      Q.   Can I mark this document as Exhibit 31?

 7      A.   Yes, I'll mark it as Exhibit 31.

 8           (Exhibit 31 marked for identification.)

 9           MR. GEE:  It will be marked.

10           THE COURT:  The top date is 2/21/07.

11      Q    (By Mr. Gee) Does there appear to be a date on

12 this?

13      A.   Yes, there does.

14      Q.   What is the date?

15      A.   June 21, '07.

16      Q.   And can you read to yourself the note that follows

17 that date?

18           MR. MCDONALD:  Your Honor, maybe I'm missing

19 something.  There seem to be several entries with the date

20 2/21/2007.  I'm not sure which one.

21           THE COURT:  I think he's talking about the west

22 TEL note; is that correct?

23           MR. GEE:  Yes.  Yes, your Honor.  The one in the

24 middle.

25           THE WITNESS:  Yes, that's correct.  Okay.
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 1      Q    (By Mr. Gee) Do you understand what the note

 2 appears to be saying?

 3      A.   Yes.  It's, um, a little cryptic because of PHLIC

 4 representative's notes to be entered under the file, um, but

 5 the provider, they identified the provider and the date of

 6 service and the claim amount and the status.  They advised

 7 that it was, the note that it was flagged for possible

 8 pre-existing condition or need for a COCC.  It says member

 9 advised that the claim will be sent back and reviewed since

10 we already have, or we have the medical records and it

11 identifies the medical records with a document ID number.

12 That means they somehow determined they have the medical

13 records they have been requesting and the claim will be sent

14 for reprocessing and adjustment.

15           MR. MCDONALD:  Your Honor, I move to strike that

16 answer.  I don't think there's been testimony that suggests

17 that Mr. Masters knows what several of these acronyms or

18 these shorthand phrases mean.  I think his testimony goes

19 beyond any foundation that was laid as to his ability to

20 provide for the substance of his testimony.

21           THE COURT:  Okay.  But some of it seems obvious.

22 Well, we discussed COCC.  Um, we discussed pre-ex.  It says

23 to be reviewed.  Since we have med req and then it gives a

24 document number.  You know, it is a little difficult but I

25 don't think it's impossible to understand it.  If there's
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 1 some particular part of this that you think he was wrong

 2 about, um, let me know.  Otherwise, it seems reasonable.

 3           Go ahead.

 4 BY MR. GEE:

 5      Q.   From, so from this note, Mr. Masters, does it

 6 appear that, to you -- to you does it appear that PLHIC had

 7 the medical -- had the medical records as of this date?

 8      A.   Yes, it does.

 9      Q.   And if PacifiCare had the medical records would a

10 COCC be necessary?

11      A.   No, it would not.

12      Q.   Why?

13      A.   Because -- well, it would depend on what the

14 medical records said.  But if the medical records confirm

15 that there -- that the service is provided and the return

16 dispute for this date of service were a new treatment for a

17 new condition, not a pre-existing condition, then there, it

18 would not be subject to the pre-existing condition

19 exclusionary period.  And there would be no need to provide

20 a certificate of creditable coverage.

21      Q.   And this note, is it asking the provider to do

22 anything?

23           MR. MCDONALD:  Objection, your Honor.  I, again,

24 Mr. Masters is being asked to interpret a document that came

25 from the company and I don't know what the basis is to --
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 1 for him to be able to provide an answer to that question.

 2           THE COURT:  Well, something internally here.  Um,

 3 he can answer it.  But I -- I'm not sure what you're looking

 4 for.

 5 BY MR. GEE:

 6      Q.   The line, the second to last line of this note

 7 says ADVPROV will send the claim back to be reviewed.  And

 8 then it continues "since we have med reqs per document ID.

 9 What is -- do you understand the first clause to be saying?

10      A.   It certainly implies, um, that, um, there, that

11 PLHIC appears, um, customer service above, it says customer

12 service West Huntsville, Jamrl Brown.  I would assume that

13 would be PLHIC's representative that made this entry.  They

14 determined that this claim needed to be sent for processing

15 and benefits.

16      Q    (By Mr. Gee) Okay.

17           MR. MCDONALD:  Objection.

18           THE WITNESS:  And they were going to request the

19 provider to send the claim again.

20           THE COURT:  Okay.

21           MR. MCDONALD:  Objection.  Your Honor.

22           THE COURT:  To the first part, I'll strike.  It

23 appears within here that they're asking the provider that

24 the provider, they're not asking them to, but that the

25 provider will send the claim back.  So that's what it says.
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 1 If that's wrong, you can put on evidence that's wrong but

 2 that is what it says.  So let's move on.

 3           MR. GEE:  Thank you.  Your Honor.  Tab one, please

 4 bearing the Bates number CDI 00211016.  And may I have just

 5 that page marked --

 6           THE COURT:  Sure.

 7           MR. GEE:  -- as Exhibit 31.

 8           THE COURT:  Thirty-two.

 9           (Exhibit 32 marked for identification.)

10           MR. GEE:  Thirty-two.  Sorry.

11      Q.   Mr. Masters, do you recognize this document?

12      A.   Yes, I do.

13      Q.   What is it?

14      A.   It's a letter from Dr. Fong dated 2/22/07.  It

15 appears addressed to PLHIC's provider appeals.  And it's

16 regarding seven different claims for the periods we've

17 already identified.

18      Q.   And what appears, and attached to this letter or

19 following this letter there are a few documents, health

20 insurance claim forms, and then some EOBs.

21      A.   Yes, there's actual billings.  And Dr. Fong.  And

22 copies of EOBs relating to those billings, those claims.

23      Q.   And if we go back to tab nine now, or if you

24 remember, when does the violation letter state that

25 PacifiCare had all the information necessary?
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 1      A.   I'm sorry.  On or before 2/22/07.

 2      Q.   So what did you take from these documents we just

 3 reviewed?

 4      A.   Based on the internal note, the PLHIC note that

 5 we -- we reviewed and this -- what -- which was 2/21/07,

 6 this letter which was dated the next day, 2/22/07, that the

 7 provider was indeed contacted and sent in the claim, another

 8 copy of the claim.

 9      Q.   And why is that relevant to your citation?

10      A.   Well, the claims were not processed until June 4,

11 '07 or June 9, '07.  They had all this information on

12 2/21/07 or sooner, then they should have processed these

13 claims within 30 working days and they did not.

14      Q.   Thank you.  Let's turn to tab seven, CDI 00211106.

15 And it's a four-page document going through CDI 00211109.

16      A.   I see that.

17           MR. GEE:  May I have this marked as Exhibit 33?

18           THE COURT:  Yes.

19           (Exhibit 33 marked for identification.)

20 BY MR. GEE:

21      Q.   Do you recognize this document, Mr. Masters?

22      A.   Yes, I do.

23      Q.   What is it?

24      A.   It's a PLHIC EOB dated June, dated 6/9/07 issued,

25 sent to the member patient regarding claim for dates of
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 1 service 3/7/06.

 2      Q.   And does it, and what date is the EOB?

 3      A.   The EOB is dated 6/9/07.

 4      Q.   And from this document can you tell when

 5 PacifiCare paid this claim?

 6      A.   The check date states 6/9/07.

 7      Q.   And how long from the original date of service is

 8 that?

 9      A.   Fifteen months approximately.

10      Q.   Back to tab nine, please.  Still on the first

11 page, the fourth paragraph down.

12           THE COURT:  Okay.  So tab nine is no longer tab

13 nine.

14           MR. GEE:  I'm sorry.

15           THE COURT:  It's now Exhibit --

16           MR. GEE:  Twenty-nine?

17           THE COURT:  -- 29?  Is that right?

18           MR. GEE:  That's what I have in my records.

19           THE COURT:  All right.

20           MS. ROSEN:  031032.

21           MR. GEE:  Yes.  Bates numbers.

22           THE COURT:  Yes.

23           MR. GEE:  Exhibit 29.

24           THE COURT:  Yes.  Go ahead.

25
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 1 BY MR. GEE:

 2      Q.   Paragraph four on that first page.  Did you cite

 3 any violations there?

 4      A.   Yes, I did.  I cited violations of insurance code

 5 section 10169(i).

 6      Q.   And what do you understand that section to

 7 require?

 8      A.   It requires mandatory language for patients,

 9 insureds, regarding their right to request independent

10 medical review.

11      Q.   And is that the same violation that we discussed

12 in the last complaint file?

13      A.   It is.

14      Q.   How many violations did you cite?

15      A.   Nineteen.

16      Q.   Let's take a lock at tab five, which is Exhibit 30

17 again.  Is this an example of an EOB that was cited for this

18 violation?

19      A.   One second.

20           Yes, it is.

21      Q.   Did you tell the judge what's wrong with -- why

22 this was cited?

23      A.   On the fourth page of this EOB, um, the note which

24 is titled at the top "Know your rights", it fails to include

25 any language about the insured's right to request an
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 1 independent medical review to be conducted by the California

 2 Department of Insurance.

 3      Q.   Back to Exhibit 29, tab nine.  Second page of that

 4 letter is Bates number CDI 00211032.  The first full

 5 paragraph.  Do you cite any violations there?

 6      A.   Yes, I did.

 7      Q.   What violations?

 8      A.   I cited violations for failure to include

 9 mandatory statutorily-required language required by fair

10 consent practice regulation section 26957(b(3), Insurance

11 code section 10123(a).

12      Q.   And this is -- is this the same issue that we

13 discussed in the last complaint file?

14      A.   This concerns the EOBs that are sent to the

15 provider and we did discuss this.

16      Q.   Let's go to tab eight.  It's Bates number CDI

17 00211147 --

18      A.   I see that.

19      Q.   -- through CDI 00211150.

20           MR. GEE:  May I have this marked as Exhibit 34?

21           THE COURT:  Yes.  And it has a date of 6/4/07 at

22 the top.  And this is the one that goes to the provider.

23           THE WITNESS:  That's correct.

24           (Exhibit 34 marked for identification.)

25
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 1 BY MR. GEE:

 2      Q.   Do you recognize this document?

 3      A.   Yes, I do.

 4      Q.   What is it?

 5      A.   It is an EOB dated 6/4/07 sent by PLHIC to the

 6 provider, Dr. Fong.

 7      Q.   And is this an EOB that was cited as a violation

 8 in your letter?

 9      A.   Yes, it was.

10      Q.   Thank you.

11           And back to tab nine, that same paragraph, how

12 many violations did you cite in this paragraph?

13           THE COURT:  That ends -- you're talking about

14 Exhibit 29; correct?

15           MR. GEE:  I'm sorry, yes.

16      Q.   Second page, first full paragraph.

17      A.   We cited 14 violations.

18      Q.   Let's go to the next paragraph on that same page.

19 Did you cite any violations there?

20      A.   Yes, I did.  I cited violations of fair claims

21 settlement practice regulation section 26957(d).

22      Q.   And what do you understand that section to

23 require?

24      A.   It requires a diligent fair and objective

25 investigation.
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 1      Q.   And how many violations did you cite?

 2      A.   Seven.

 3      Q.   Would you please turn to tab six, CDI 00211049

 4 through CDI 00211052.

 5      A.   Okay.

 6           MR. GEE:  Can I have that marked as Exhibit 35?

 7           THE COURT:  Yes.

 8           (Exhibit 35 marked for identification.)

 9 BY MR. GEE:

10      Q.   Do you recognize this document, Mr. Masters?

11      A.   Yes, I do.

12      Q.   What is it?

13      A.   It's a PLHIC EOB dated 3/27/06 issued to the

14 patient regarding a claim for dates of service 3/14/06.

15      Q.   And what -- can you tell from this document what

16 PacifiCare's determination of the claim is?

17      A.   They denied it for pre-existing condition

18 exclusion.

19      Q.   And where are you looking?

20      A.   I'm looking below under the box at the bottom

21 under the remark code heading, um, which says PX.  This

22 claim is being denied due to lack of required information.

23      Q.   And is this one of the violations you cited in

24 your letter -- I'm sorry -- of regulation 2695.7(b)?

25      A.   Yes.  Yes, it was.
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 1      Q.   Why is it a violation?

 2      A.   Well, they denied it before they did any

 3 investigation.

 4      Q.   Thank you.

 5           MR. GEE:  May I have Exhibits 29 to 35 moved into

 6 evidence?

 7           THE COURT:  All right.

 8           MR. MCDONALD:  Your Honor, I just note the --

 9           THE COURT:  Same objection.

10           MR. MCDONALD:  -- same objection previously made.

11           THE COURT:  All right.  I'm going to enter them.

12 So that's 29 through 35.

13             (Exhibit 29 through 35 in evidence.)

14 BY MR. GEE:

15      Q.   Now we have a number of other violation letters

16 that we'd like to admit into evidence.  Um, --

17           THE COURT:  Okay.

18           MR. GEE:  -- it will be.

19           THE COURT:  Can I return this to you then?

20           MR. GEE:  Sure.

21           THE COURT:  Do you want this as a group exhibit?

22           MR. GEE:  Um, we had planned to go through them --

23           THE COURT:  Okay.

24           MR. GEE:  -- one by one.  If it starts getting too

25 time consuming, we'd be open to suggestions and your Honor
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 1 would prefer one exhibit.

 2           THE COURT:  Well, my wrist isn't going to be

 3 taking able to stable all these as individual letters

 4 because they each, at least, seem to be two pages.

 5           MR. STRUMWASSER:  Yeah.  We should have done that.

 6 We would volunteer to provide your Honor with a service of

 7 having them stapled during the next break.

 8           THE COURT:  Fair enough.

 9           MR. GEE:  Okay.

10           THE COURT:  So --

11           MR. GEE:  So the first document we have before us,

12 Mr. Masters is --

13           THE COURT:  How do you feel about doing this as

14 36(a) through something or something like that so that --

15           MR. GEE:  Sure.

16           THE COURT:  -- we don't take up that many numbers.

17           MR. STRUMWASSER:  We have a large number available

18 to us but that's fine.

19           THE COURT:  Lines on my list.  I don't know if

20 that helps either.  But if they're similar, um, I assume

21 they're all similar.

22           MR. GEE:  They're similar.  They're for a

23 different --

24           THE COURT:  All right.

25           MR. GEE:  -- complaints but --



408

 1           THE COURT:  All right.  So, um, do you know how

 2 many there are?

 3           MR. GEE:  I don't know the exact number.  I think

 4 they're in 70s or 80s.

 5           THE COURT:  Oh, that doesn't work then.  This

 6 starts getting past 26 or so.

 7           MR. MCDONALD:  Twenty-six letters.

 8           THE COURT:  Um, we could do 36-1.

 9           MR. STRUMWASSER:  I'm not sure we're going to get

10 much advantage from that.  I mean your Honor knows, where

11 the tires are going to meet the road for us is when we start

12 writing briefs and your Honor starts writing a proposed

13 decision.  I have a feeling we're just going to be happy

14 with just the two digit member.

15           THE COURT:  We'll do it separately but I need you

16 to do two things:  I need you to stable them together and I

17 need you to tell me how many there are.  So we're going

18 through number 36 through whatever number we're going to go

19 through.

20           MR. STRUMWASSER:  Would your Honor like to take a

21 break now?

22           THE COURT:  Sure.  Let's go off the record to do

23 this.  So how many are there?  We can go off the record.

24       (11:30 a.m. brief off-the-record discussion.)

25
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 1           We'll go on the record.  We'll take our lunch

 2 break now and we can go back to 1:30 and we promised Ms.

 3 Smith that we would get her done today so I would like to

 4 keep that promise if I can.  Okay.  We'll go off the record

 5 until then.

 6 (Whereupon, at 11:58 a.m. a lunch break is taken until 1:30

 7 p.m.)

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25
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 1                  REPORTER'S CERTIFICATE

 2           I, Starr A. Wilson, CSR No. 2462, a Certified

 3 Shorthand Reporter, certify:

 4           That the foregoing proceedings were taken before

 5 me at the time and place therein set forth, at which time

 6 the witness was put under oath by me;

 7           That the testimony of the witness, the questions

 8 propounded, and all objections and statements made at the

 9 time of the examination were recorded stenographically by me

10 and were thereafter transcribed;

11           That the foregoing is a true and correct

12 transcript of my shorthand notes so taken.

13           I further certify that I am not a relative or

14 employee of any attorney of the parties, nor financially

15 interested in the action.

16           I declare under penalty of perjury under the laws

17 of California that the foregoing is true and correct.

18           Dated this ninth day of December, 2009.

19

20                               ______________________________

21                               Starr A. Wilson, CSR No. 2462

22

23

24

25
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 1          REPORTER'S CERTIFICATION OF CERTIFIED COPY

 2

 3           I, Starr A. Wilson, CSR No. 2462, a Certified

 4 Shorthand Reporter, in the State of California, certify that

 5 the foregoing pages one through 308 constitute a true and

 6 correct copy of the original proceedings taken the morning

 7 of December 9, 2009.

 8           I declare under penalty of perjury under the laws

 9 of the State of California that the foregoing is true and

10 correct.

11

12           Dated this ninth day of December, 2009.

13

14

15                     ___________________________________

16                     Starr A. Wilson, CSR No. 2462

17

18

19

20

21

22

23

24

25
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 1                          I N D E X

 2 WITNESSES FOR THE COMPLAINANT:

 3 WITNESS             DIRECT CROSS REDIRECT RECROSS COURT

 4 ROBERT MASTERS         415 (Resumed)

 5 NICOLETA SMITH               432 (Resumed)

 6                          E X H I B I T S

COMPLAINANT

 7 EXHIBIT NO.                         Identification  Evidence

 8 37        Bates No. CDI0049284-CDI0049285      419

 9 38        Bates No. CDI00224027                420

10 39        Bates Nos. CDI-22247 - 22248         420

11 40        Bates Nos. CDI00224014-CDI00224015   420

12 41        Bates Nos. 49453 - 49455             421

13 42        Bates Nos. 221640 - 221642           422

14 43        Bates Nos. 49493 - 49494             423

15 44        Bates Nos. 223394 - 223395           424

16 45        Bates No. 221369                     425

17 46        Bates No. 50579                      425

18 47        Bates Nos. 50779 - 507780            425

19 48        6/29/07 letter                       426

20 49        Bates Nos. 223597 - 223598           426

21 50        Bates Nos. 49624 - 49625             427

22 51        Bates No. 50667                      428

23 52        Bates Nos. 49518 - 49519             429

24 53        Bates No. 222883                     430

25 54 - 102  Letters dated 9/14/07 - 6/16/09      432      432



415

 1 WEDNEDAY, DECEMBER 9, 2009; 1:30 P.M., DEPARTMENT A; ELIHU

 2 HARRIS STATE BUILDING; 1515 CLAY STREET; RUTH ASTLE,

 3 ADMINISTRATIVE LAW JUDGE

 4                            -oOo-

 5           THE COURT:  We are back on the record.  We are

 6 going to continue with Mr. Masters.  Off the record we

 7 discussed that there are 68 documents that are going to be

 8 started at Exhibit 36.  There may be some problems with the

 9 Bates numbers ,which we will take care of as we go along.

10                So the first document, Exhibit 36, is a

11 letter dated August 9th, 2006, correct?

12           MR. GEE:  Yes.

13                      DIRECT EXAMINATION

14 BY MR. GEE:

15      Q.   Mr. Masters, do you recognize this document?

16      A.   Yes, I do.

17      Q.   What is it?

18      A.   This is a letter I authored dated August 9th,

19 2006, and it is a closing violation letter sent to

20 PacifiCare.

21      Q.   You are the citing officer for this letter?

22      A.   Yes, I am.  I was.

23      Q.   Was this letter prepared in the same manner as the

24 letters we discussed this morning?

25           MR. McDONALD:  Objection.  Your Honor, he hasn't
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 1 laid any foundation as to the underlying facts of this

 2 letter.  This is a conclusion based upon we don't know what.

 3           THE COURT:  If he prepared the letter, he can

 4 testify that that was done in the same manner as it was

 5 discussed this morning.

 6           Do you want him to go through every one of them?

 7           MR. McDONALD:  I expect that at some point that

 8 the Department is going to introduce this into evidence and

 9 make certain rulings including assertions made in this

10 letter are true without having introduced any of the

11 underlying evidence to support it.

12           THE COURT:  I will allow you to do that.  You can

13 ask him the underlying facts of any of them on

14 cross-examination.

15           MR. McDONALD:  Your Honor, one of the points we

16 made earlier today is that all of these complaints fall

17 outside of the Order to Show Cause.  So they were not items

18 that --

19           THE COURT:  You might not be able to cross-examine

20 him today.  I understand that.  That was my understanding

21 already.

22           MR. KENT:  The other issue, to make it for the

23 record, to put the burden on us to bring out all these facts

24 on cross-examination changes the burden of proof about 180

25 degrees.
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 1           THE COURT:  It doesn't.  Because they are putting

 2 it on, if you don't think it is enough to prove the

 3 violation, you can leave it at that and argue they didn't

 4 prove it or you can cross-examine on it and go along.

 5           If he wants to put them all and all the underlying

 6 documents, we can do that, too.

 7           MR. STRUMWASSER:  Just so it is clear, here, Your

 8 Honor.  Of course there is the administrative hearsay issue,

 9 but these are all public employee prepared documents under

10 1280 and so they are admissible as such for the truth of the

11 matter stated therein.  And this is something they will then

12 be able to pursue if they wish to on cross.

13           THE COURT:  I don't believe they are required to

14 show every underlying document to get these into evidence.

15 He prepared them.  If you think it is too much of shortcut,

16 I guess they can go through and say did you look at this

17 document, did you look at that document without putting all

18 the documents in, but that is really his call, not mine.

19           MR. McDONALD:  I understand the administrative

20 hearsay rule.

21           THE COURT:  I don't think these are administrative

22 hearsay.

23           MR. McDONALD:  For Your Honor to make a finding

24 that the Department will ask you to make, you will need some

25 credible factual evidence other than a conclusion stated in
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 1 a letter, such as this, that simply says I find a violation

 2 having occurred based upon facts in documents not in the

 3 record.

 4           THE COURT:  Well, you can argue that.  You are

 5 open to that.  I don't think they are administrative

 6 hearsay.

 7           MR. STRUMWASSER:  What they is admissible hearsay.

 8           THE COURT:  They are admissible if he testifies on

 9 foundation that these are letters that he wrote based upon

10 information that he had.  The weight of that is maybe open

11 to question.  You can argue that that doesn't go far enough

12 to prove what they want me to make findings on.  That's your

13 argument.  I am not going to tell them how to put their case

14 on, and these are admissible documents.

15           MR. McDONALD:  Mr. Kent's point, to the extent

16 Your Honor is suggesting that this might be sufficient

17 evidence for you to make a finding adverse to PacifiCare,

18 would require us to prove the negative of what the

19 Department is asserting essentially through a conclusory

20 statement from the witness made in these documents that are

21 being presented.

22           MR. STRUMWASSER:  Our position is going to be we

23 have satisfied our need to make a prima facia case and at

24 that point the burden goes where the burden goes.

25           THE COURT:  Go ahead.  I am going to overrule the
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 1 objection.

 2 BY MR. GEE:

 3      Q.   Mr. Masters, Exhibit 36, was this prepared in the

 4 same manner that you prepared the violation letters that we

 5 discussed this morning?

 6      A.   Yes.

 7           MR. GEE:  Let's move to the next document.

 8           THE COURT:  That is a letter dated March 29th,

 9 2007, and that is Exhibit 37.

10           MR. GEE:  Bearing the Bates number CDI00049284

11 through CDI00049285.

12         (Exhibit No. 37 marked for Identification.)

13 BY MR. GEE:

14      Q.   Do you recognize this document?

15      A.   Yes, I do.

16      Q.   What is it?

17      A.   It is a letter that I authored on March 29th, '07.

18 It is a letter advising PacifiCare that we concluded an

19 investigation, we cited various violations.

20      Q.   Was this prepared in the same manner as the other

21 violation letters that we discussed?

22      A.   Yes, it was.

23           MR. GEE:  Next document.

24           THE COURT:  It is Exhibit 38 and it is dated

25 March 30th, 2007, but the second page, the Bates number is
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 1 off, so if you just read me the number on that, I will just

 2 write it in.

 3           MR. GEE:  CDI00224027.

 4         (Exhibit No. 38 marked for Identification.)

 5 BY MR. GEE:

 6      Q.   Is this a violation letter?

 7      A.   Yes, it is.

 8      Q.   Are you the citing officer?

 9      A.   Yes, I was.

10      Q.   Was this prepared in the same manner as before?

11      A.   Yes, it was.

12           MR. GEE:  Next document.

13           THE COURT:  The next document is Exhibit 39.  It

14 is dated April 3rd, 2007.  The Bates numbers are cut off

15 just a little, but I think I can read them.  They are 222247

16 and 222248; correct?

17           MR. GEE:  Yes, Your Honor.

18         (Exhibit No. 39 marked for Identification.)

19 BY MR. GEE:

20      Q.   Mr. Masters, this is a violation letter?

21      A.   Yes.

22      Q.   You were the citing officer?

23      A.   Yes, it was.

24      Q.   Was this prepared in the same manner as the other

25 violation letters?
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 1      A.   Yes, it was.

 2           THE COURT:  Next is Exhibit 40.  It is an

 3 April 4th, 2007 letter, and I don't have any problem with

 4 the Bates numbers.

 5           MR. GEE:  They are CDI00224014 through

 6 CDI00224015.

 7           THE COURT:  I think we can dispense with the CDI,

 8 three zeroes.

 9           MR. GEE:  Some of them are just two zeroes.

10           THE COURT:  I think the actual numbers is good

11 enough.

12         (Exhibit No. 40 marked for Identification.)

13 BY MR. GEE:

14      Q.   Mr. Masters, is this another violation letter?

15      A.   Yes, it is.

16      Q.   Are you the citing officer?

17      A.   Yes.  Yes, I am.

18      Q.   Was this prepared in the same manner?

19      A.   Yes, it was.

20           THE COURT:  Exhibit 41, and I don't have any

21 problem with the Bates number.

22           MR. GEE:  The Bates number are 49453 through

23 49455.

24         (Exhibit No. 41 marked for Identification.)

25
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 1 BY MR. GEE:

 2      Q.   Is this another violation letter?

 3      A.   Yes, it is.

 4      Q.   Are you the citing officer?

 5      A.   Yes, I am.

 6      Q.   Was it prepared in the same manner as before?

 7      A.   Yes, it was.

 8           THE COURT:  The next one is 42.  It is April 5th,

 9 2007.  I don't have any problem with the Bates numbers.

10           MR. GEE:  Which are 221640 through 221642.

11           THE COURT:  This has the same date as the prior

12 letter.  They are about the same doctor as well.  How am I

13 going to distinguish these letters?

14           MR. GEE:  By the Bates number.

15           MS. ROSEN:  Date of service.

16           THE COURT:  That's the difference?  These letters

17 don't look distinguishable.

18 BY MR. GEE:

19      Q.   Mr. Masters, are these the same letters?

20      A.   They appear to be duplicates.

21           MS. ROSEN:  Is there a claim number?

22           THE WITNESS:  May I?

23           THE COURT:  Yes, please.

24           THE WITNESS:  It has the same policy number, same

25 dates of service, same complainant.  They really appear to
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 1 be duplicates.

 2           MR. GEE:  Can we pull the second one.  Or we just

 3 won't move it.

 4           THE COURT:  Let's just pull it for now.  So I will

 5 take back what I said about Exhibit 42.

 6           Exhibit 42 is going to be a letter dated

 7 April 11th, 2007.

 8         (Exhibit No. 42 marked for Identification.)

 9 BY MR. GEE:

10      Q.   Mr. Masters, is this another violation letter?

11      A.   Yes, it is.

12      Q.   Are you the citing officer?

13      A.   Yes, I am.

14      Q.   Was it prepared in the same manner as the other

15 violation letters?

16      A.   Yes, it was.

17           THE COURT:  Exhibit 43 is an April 12th, 2007

18 letter.

19           MR. GEE:  Bates number 49493 through 49294.

20           THE COURT:  And the second page only says "bcc

21 Dave Stolls."

22         (Exhibit No. 43 marked for Identification.)

23 BY MR. GEE:

24      Q.   Mr. Masters, is this another violation letter?

25      A.   Yes, it is.
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 1      Q.   Are you the citing officer?

 2      A.   Yes, I am.

 3      Q.   Was it prepared in the same manner as the other

 4 violation letters?

 5      A.   Yes, it was.

 6           THE COURT:  The next letter is April 17th, 2007.

 7 It is Exhibit 44.

 8           MR. GEE:  The Bates number is 223394 through

 9 223395.

10         (Exhibit No. 44 marked for Identification.)

11 BY MR. GEE:

12      Q.   Is this another violation letter?

13      A.   Yes, it is.

14      Q.   Are you the citing officer?

15      A.   Yes, I am.

16      Q.   Was it prepared in the same manner as the other

17 violation letters?

18      A.   Yes, it was.

19           THE COURT:  This is a one-page letter.  Forty-five

20 is an April 26th, 2007.  It is a teeny, teeny bit cut off at

21 the bottom.  I assume it is 221369; correct?

22           MR. GEE:  Yes, Your Honor.

23         (Exhibit No. 45 marked for Identification.)

24 BY MR. GEE:

25      Q.   Is this another violation letter?
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 1      A.   Yes, it is.

 2      Q.   Are you the citing officer?

 3      A.   Yes, I am.

 4      Q.   Was it prepared in the same manner as the other

 5 letter?

 6      A.   It was prepared in the same manner.

 7           THE COURT:  Forty-six is a June 1st, 2007 letter.

 8 The Bates stamp on the first page is partially cut off.  I

 9 believe it is 50579.

10           (Exhibit No. 46 marked for Identification.)

11 BY MR. GEE:

12      Q.   Mr. Masters, is this another violation letter?

13      A.   It is a violation letter.

14      Q.   Are you the citing officer?

15      A.   I am.

16      Q.   Was it prepared in the same manner?

17      A.   Yes, it was.

18           THE COURT:  Exhibit 47 is a June 12th, 2007

19 letter?

20           MR. GEE:  The Bates number is 50779 through

21 507780.

22           (Exhibit No. 47 marked for Identification.)

23 BY MR. GEE:

24      Q.   Is this a violation letter?

25      A.   Yes, it is.
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 1      Q.   Are you the citing officer?

 2      A.   Yes, I am.

 3      Q.   Was it prepared in the same manner as the other

 4 violation letters?

 5      A.   Yes, it was.

 6           THE COURT:  This one, it is a three-page letter

 7 and they are really cut off.  Do you have a better copy of

 8 that one?

 9           MR. GEE:  I do, Your Honor.

10           THE COURT:  I will mark that June 29th, 2007

11 letter as Exhibit 48.

12         (Exhibit No. 48 marked for Identification.)

13 BY MR. GEE:

14      Q.   Is this another violation letter?

15      A.   Yes, it is another violation letter.

16      Q.   Are you the citing officer?

17      A.   I was the citing officer.

18      Q.   Was it prepared in the same manner?

19      A.   It was prepared in the same manner.

20           THE COURT:  The next one is a July 11th, 2007

21 letter, and I believe the numbers on the first two pages is

22 slightly cut off.  I believe they are 223597 and 223598, and

23 then there is a third page, but that one is not cut off.

24           MR. GEE:  Yes, Your Honor.

25           THE COURT:  That third page has "bbc Dave Stolls"
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 1 on it.

 2           Okay, go ahead.

 3         (Exhibit No. 49 marked for Identification.)

 4 BY MR. GEE:

 5      Q.   Is this another violation letter?

 6      A.   This is a violation letter, yes.

 7      Q.   Are you the citing officer?

 8      A.   I am the citing officer.

 9      Q.   Was it prepared in the same manner as the other

10 letters?

11      A.   It was.

12           THE COURT:  The next is 50.  It is an August 17th,

13 2007 letter.

14           MR. GEE:  The Bates numbers are 49624 through

15 49625.

16         (Exhibit No. 50 marked for Identification.)

17 BY MR. GEE:

18      Q.   Is this another violation letter, Mr. Masters?

19      A.   Yes, it is a violation letter.

20      Q.   Are you the citing officer?

21      A.   Yes, I am.

22      Q.   Was it prepared in the same manner as before?

23      A.   Yes, it was.

24           THE COURT:  The next letter, the top page, the

25 number is cut off.  Exhibit 51 is an August 22nd, 2007
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 1 letter.

 2 BY MR. GEE:

 3      Q.   Is this another violation letter?

 4      A.   Yes, it is a violation letter.

 5           THE COURT:  Did you want to list the Bates number?

 6           MR. GEE:  50667.

 7           THE COURT:  Yes.

 8         (Exhibit No. 51 marked for Identification.)

 9 BY MR. GEE:

10      Q.   This is a violation letter?

11      A.   Yes, it is.

12      Q.   Are you the citing officer?

13      A.   Yes, I am.

14      Q.   Was it prepared in the same manner as before?

15      A.   It was prepared in the same manner.

16           THE COURT:  Fifty-two is a September 13th, 2007

17 letter.

18           MR. GEE:  The Bates number are 49518 through

19 49519.

20           (Exhibit No. 52 marked for Identification.)

21 BY MR. GEE:

22      Q.   Is this another violation letter?

23      A.   Yes, it is.

24      Q.   Are you the citing officer?

25      A.   Yes, I am.
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 1      Q.   Was it prepared in the same manner as the other

 2 violation letters?

 3      A.   It was prepared in the same manner.

 4           THE COURT:  The next one I have appears to be a

 5 duplicate.  Can you look at it and see if it is a duplicate?

 6           THE WITNESS:  No.

 7           THE COURT:  No, it is not a duplicate.

 8           THE WITNESS:  There are different claim numbers

 9 and different dates of service.

10           THE COURT:  The Bates number on the first page is

11 unreadable.  Do you have another copy?

12           I marked that as Exhibit 53.

13         (Exhibit No. 53 marked for Identification.)

14           THE COURT:  Now, you indicated to me that they are

15 different because there is a different claim number?

16           THE WITNESS:  There is a different file number.

17 There is a different claim number.

18           THE COURT:  So to distinguish between 52 and 53

19 besides the Bates number, the claim number is 19953038-1.

20 The claim number on 53 is 20020700-01.  Correct?

21           THE WITNESS:  That's correct, Your Honor.

22           MR. GEE:  The Bates number on Exhibit 53 is

23 222883.

24 BY MR. GEE:

25      Q.   Is this a violation for which you are the citing
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 1 officer?

 2      A.   This is a violation letter for which I was the and

 3 am the citing officer.

 4      Q.   Was it prepared in the same manner as before?

 5      A.   It was prepared in the same manner as before.

 6           THE COURT:  The next one is a September 14th, 2007

 7 letter.

 8           (Exhibit No. 54 marked for Identification.)

 9           MR. GEE:  The Bates number is 248890.

10 BY MR. GEE:

11      Q.   Is this a violation for which you are the citing

12 officer?

13      A.   Yes, it is.

14      Q.   Was it prepared in the same manner as the other

15 violation letters?

16      A.   Yes, it was.

17           MR. KENT:  If I might interject here and save

18 everyone some time, when we are off the record, just go

19 through these with counsel and make sure that they are

20 complete, that we have an agreement with what the Bates

21 numbers are.  I think we could estimate that if the same two

22 or three questions were asked this witness about the other

23 exhibits, if he would answer in the same fashion and we can

24 make our objection for the record.

25           MR. STRUMWASSER:  Your Honor wants to put the
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 1 labels on.  If we can have a stipulation about the question

 2 and answer, then we can be done with it.

 3           THE COURT:  I can put the labels on.  I was

 4 concerned since we found at least one duplicate that we go

 5 through them, but we don't have to do it on the record.

 6           MR. KENT:  That's fine.  That would be easier for

 7 the court reporter.

 8           THE COURT:  Let's go off the record.

 9           (Discussion held off the record.)

10           THE COURT:  So we have marked the exhibits from

11 Exhibit No. 54 to Exhibit 102 as the letters.  And they are

12 dated from 9/14/07 to 6/16/09.

13  (Exhibit Nos. 54 through 102  marked for Identification.)

14           THE COURT:  Did you want to ask him about them as

15 a group?

16           MR. GEE:  Sure.  If we can just go with the

17 stipulation that Mr. Masters will testify as he did on

18 Exhibits 36 to 63.  As to the remainder, we ask that 36 to

19 102 be admitted.

20           THE COURT:  Do you want to put your objection on

21 the record?

22           MR. McDONALD:  We agree to the stipulation as to

23 Mr. Masters' testimony as to the preparation of letters, but

24 we reiterate our objections previously stated to any of

25 these letters being admitted into evidence.
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 1           MR. KENT:  The objections are hearsay, no

 2 foundation, surprise.  They are irrelevant because they are

 3 outside the OSC, and we have a separate relevancy objection

 4 to any of these letters that postdate the OSC in this date,

 5 which I believe the date is January 25, 2008.

 6           THE COURT:  I am going to overrule the objection

 7 and admit them into evidence.  The weight of them is a whole

 8 other story.  So Exhibits 36 through 102 are entered.

 9           (Exhibit Nos. 36 through 102

10            received into Evidence.)

11           MR. GEE:  The Department is done with this

12 witness.

13           THE COURT:  Did you want to recall your witness

14 from yesterday?

15           MR. STRUMWASSER:  The Department recalls Nicoleta

16 Smith, please.

17           THE COURT:  Ms. Smith, you have been previously

18 sworn in this matter, so you are still under oath.

19           We are at the tail end of the cross-examination

20 and going to do some redirect, correct?

21           MR. VELKEI:  Generally.

22           THE WITNESS:  Good afternoon, Your Honor.

23 Nicoleta Smith.  N-I-C-O-L-E-T-A, S-M-I-T-H.

24                      CROSS-EXAMINATION

25
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 1 BY MR. VELKEI:

 2      Q.   Ms. Smith, thank you for being accommodating with

 3 the schedule I had this morning.  I appreciate that.

 4                I wanted to go back to your testimony.  I

 5 recall you testifying that you were shocked by the Company's

 6 failure to use certain form numbers.  Do you recall that

 7 testimony?

 8                You talked about you were wondering whether

 9 it was a mom and pop operation or whether it was a real

10 company.

11      A.   Yes.

12      Q.   What exactly was the issue on the form numbers?

13           MR. STRUMWASSER:  I think that misstates the

14 testimony.  I think the testimony was phone numbers.

15           THE COURT:  Oh, no.  She was surprised that there

16 were no form numbers and revision numbers on the forms.

17 BY MR. VELKEI:

18      Q.   Could you just explain that for me a little bit

19 more.

20      A.   State your question one more time.

21      Q.   The reference to these form numbers and your being

22 shocked that there weren't any, would you explain what you

23 meant by that a little bit more for me.

24      A.   Yes.  This being a fairly large insurance company

25 and now part of the largest insurance group covering
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 1 healthcare, it was very shocking to me to see that there are

 2 no form numbers or labels for the forms they were using and

 3 revision dates.  This being because when using forms in any

 4 business, those forms have to be changed from time to time.

 5 It would be very, very hard to track any changes on forms if

 6 you don't keep track of form numbers and dates of revision.

 7      Q.   But nothing required PacifiCare under the law to

 8 do that; correct?

 9      A.   I am not an attorney.  I cannot answer that.

10      Q.   You are certainly not aware of any law that

11 PacifiCare violated by failing to use these form numbers

12 which you are talking about; correct?

13      A.   I am not an attorney.  I can't answer that.

14      Q.   You cited the Company for certain violations;

15 correct?

16      A.   Yes.

17      Q.   There certainly wasn't a violation the company was

18 cited for in connection with failing to use these form

19 numbers, isn't that right?

20      A.   I have not cited them for violations on that

21 particular issue.  I am not aware if there is any laws

22 requiring an insurance company to keep forms, or any company

23 for that matter.  That is not within my scope of my job.

24      Q.   I also believe that you testified that your view

25 was that the Company was too slow in responding to some of
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 1 the issues that you raised; correct?

 2      A.   That's correct.

 3      Q.   You also testified that this situation was

 4 different from anything that you had seen before, though;

 5 right?

 6      A.   Yes.

 7      Q.   In fact, you had never been faced with the

 8 situation that you dealt with in the Fall of '06 and early

 9 '07, isn't that correct?

10      A.   Yes.

11      Q.   So you really didn't have a frame of reference to

12 judge what happened here against other examples, isn't that

13 true, ma'am?

14      A.   No, that is not true.

15      Q.   Certainly there were no examples comparable to

16 what you faced in your investigation of PacifiCare?

17      A.   (No response.)

18      Q.   I withdraw the question, ma'am.

19           It seems to me it is either different from

20 anything you have ever experienced before or it was similar

21 in a number of ways and thus you could make a comparison.

22 Do you agree?

23      A.   Yes.

24      Q.   I'm assuming you have never had the experience of

25 dealing with the merger of two large healthcare companies.
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 1 Correct?

 2      A.   The Department of Insurance has approved several

 3 other mergers in the past.

 4      Q.   I am focusing on your particular experience.  You

 5 don't have any particular experience prior to this

 6 PacifiCare dealing with the merger of two healthcare

 7 companies?

 8           MR. STRUMWASSER:  I am going to object because the

 9 question is misleading.  She has testified that she didn't

10 have anything to do with the merger of these either.  The

11 merger was a process that took place in '05.  There is no

12 testimony that she had anything to do with the merger of

13 anybody.

14           THE COURT:  Could you rephrase, please.

15           MR. VELKEI:  Sure.  Your Honor, I would ask if we

16 can limit the speaking objections if possible, if only in

17 the interest of expediency.

18 BY MR. VELKEI:

19      Q.   You in particular have had no experience in

20 connection with the mergers of two healthcare companies;

21 correct?

22      A.   Sir, I have worked in the Department of insurance

23 for 12 years and there have been several mergers that we

24 have seen claims and claims complaints come about.

25                I have never seen any other company have so
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 1 many complaints as a result of a merger.  That is what I am

 2 stating, not that I have never experienced another merger

 3 and things going on with a merger.

 4      Q.   What were the specific mergers that you have been

 5 involved with other than PacifiCare and United Health?

 6           MR. STRUMWASSER:  Objection.  Misstates her

 7 testimony.

 8           THE COURT:  She wasn't involved in a merger, the

 9 merger process.

10 BY MR. VELKEI:

11      Q.   Have you had experience in dealing with complaints

12 in connection with any other mergers of any other two

13 healthcare companies, ma'am?

14      A.   All insurance complaints on 21 out of 22 lines of

15 business come to the Claims Services Bureau of which I have

16 been a supervisor for the past ten years.  We have had

17 several other mergers of insurance companies that all

18 complaints came to my desk.

19      Q.   Have you ever before dealt with complaints that

20 arose out of problems relevant to the merger of two

21 healthcare companies?

22      A.   I have dealt with all complaints that have come in

23 to the State of California.

24      Q.   Ma'am, I am asking you about complaints related

25 to --
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 1      A.   Related on --

 2           THE COURT:  Stop, stop, stop, stop.   Let him

 3 finish his question and then you can answer.

 4 BY MR. VELKEI:

 5      Q.   Have you ever before dealt with complaints that

 6 were specifically related to problems arising out of the

 7 merger of two healthcare companies, Ms. Smith?

 8           THE COURT:  Yes or no?

 9           THE WITNESS:  I would have had to have, yes.

10 BY MR. VELKEI:

11      Q.   What other instances have you dealt with

12 complaints that specifically arose out of problems related

13 to a merger of two healthcare companies?

14      A.   I would not be able to answer that question.  You

15 are asking me to give you my experience for the past ten

16 years.  I see hundreds of thousands of complaints.  I cannot

17 answer that question.

18      Q.   So as you sit here today, you can't think of any

19 other instances where you were dealing with complaints

20 specifically related to problems arising out of a merger of

21 two healthcare companies; correct?

22      A.   Off the top of my head I cannot.  If I go to my

23 office and review my files, I'm sure I could answer that

24 question.

25      Q.   You have no frame of reference to determine how
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 1 long it would take to rebuild a provider network in a short

 2 period of time; correct?

 3      A.   That is not my expertise.  That is correct, I

 4 would not be able to answer that question.

 5      Q.   So certainly it would be hard for you to say how

 6 long PacifiCare and United should have taken to rebuild the

 7 network that was terminated after CareTrust, correct?

 8      A.   Correct.

 9      Q.   I want to just ask a couple of questions related

10 to your testimony about ending your involvement in August of

11 2007.  Do you recall this?

12      A.   Yes.

13      Q.   I believe your testimony was that the Company said

14 that they didn't want to continue with two separate

15 investigations at the same time, correct?

16      A.   That is correct.

17      Q.   Did you think that was unreasonable of the

18 Company?

19      A.   I certainly understood what the request was.  It

20 wasn't for me to form an opinion, but I understood what

21 their concerns were.

22      Q.   So you didn't think they were being unreasonable?

23      A.   Certainly if they are asserting that they have two

24 provide the same information twice, I could see their

25 concern.
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 1           MR. VELKEI:  No further questions at this time,

 2 Your Honor.

 3           THE COURT:  Redirect?

 4           MR. STRUMWASSER:  Thank you, Your Honor.

 5                     REDIRECT EXAMINATION

 6           MR. STRUMWASSER:  Can you give the judge any

 7 examples of large healthcare mergers that the Department has

 8 approved in the last few years that you can recall?

 9           MR. VELKEI:  Objection.  Lack of foundation.

10           THE COURT:  Overruled.  If she recalls.

11           THE WITNESS:  I'm sorry.  I don't recall.

12 BY MR. STRUMWASSER:

13      Q.   To refresh your recollection was Anthem

14 involved as a result of a large merger?

15      A.   Yes, Anthem was involved.

16      Q.   Who were the merging parties?  Do you recall?

17      A.   I don't.  We have mergers.  Not just healthcare

18 insurance companies.  We have many mergers that come across

19 to the Department of Insurance.  I don't recall all of them.

20 I believe in the past year we went from a thousand licensees

21 to 750.   There were many mergers and changes.

22      Q.   But you do recall that Anthem was the product of

23 one such merger?

24      A.   Yes.

25      Q.   Do you have any idea how large Anthem is in terms
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 1 of a healthcare provider in California?

 2      A.   Fairly large.

 3      Q.   One of the top?

 4      A.   One of the top, at least five, if not three.

 5      Q.   Did you see any spike in complaints coming across

 6 your desk regarding Anthem in the last couple of years?

 7      A.   I think we had for a short while.

 8      Q.   How would the relative increase in complaints

 9 coming out of the Anthem merger compare to the increase of

10 complaints coming out of PacificCare's acquisition by

11 United?

12           MR. VELKEI:  Objection.  Lack of foundation.  The

13 witness has not testified that she was involved in handling

14 complaints of the merger involving Anthem.

15           THE COURT:  I am going to sustain the objection

16 based on the witness's testimony that she doesn't remember

17 specifics.

18 BY MR. STRUMWASSER:

19      Q.   Let's me see if I can help with this.

20           In the course of your duties over the last five

21 years, let's say, have you seen complaints come across your

22 desk from a large variety of health insurers?

23      A.   Yes.

24      Q.   Do you recall seeing complaints from Anthem?

25      A.   Yes.
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 1      Q.   Do you recall seeing complaints from Blue Shield?

 2      A.   Yes.

 3      Q.   Aetna?

 4      A.   Yes.

 5      Q.   So now with the -- in that context do you recall

 6 observing with respect to Anthem a spike -- an increase --

 7 I believe you testified that you saw some increase after the

 8 Anthem merger; is that right?

 9      A.   That is correct.

10      Q.   I am asking whether you have any recollection of

11 how that increase compared to the increase in complaints

12 that you saw following the acquisition of PacifiCare by

13 United?

14      A.   Following that merger and following other mergers,

15 not just that, that I have seen during my tenure with the

16 Department, there are increases in complaints.  There is a

17 small spike and usually they resolve fairly quickly.  The

18 company at that particular time that is involved with that

19 discusses the concerns with the Department and works through

20 those items.  In this case it was different.

21      Q.   Different how?

22      A.   The complaints and concerns certainly enlarged or

23 grew rather than shrinking or coming to a conclusion, to a

24 point of resolution.

25      Q.   Are you familiar with the term form A in the
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 1 Department of Insurance?

 2      A.   Form A?

 3      Q.   Form A as in Alpha.

 4      A.   I am not sure.

 5      Q.   With respect to the approval of mergers by the

 6 Department of Insurance, do you know what bureau or branch

 7 or division is responsible for that?

 8      A.   Yes.  The legal division.

 9      Q.   Is there a technical division involved as well,

10 typically?

11           MR. VELKEI:  Objection.  Lack of foundation.  She

12 doesn't know what form A is.

13           THE COURT:  Sustained.

14           MR. STRUMWASSER:  I didn't ask about form.

15           THE COURT:  Sustained.  She said she didn't know.

16 Let's move on.

17 BY MR. STRUMWASSER:

18      Q.   Ms. Smith, you were asked yesterday about initial

19 calls that you placed to PacifiCare when you -- in the

20 second half of 2006.  In particular, you were asked about

21 Exhibit 5003 in evidence.  Do you have 5003 in front of you

22 there?

23      A.   I do.

24      Q.   You refer in the second sentence in that email to

25 having contacted the Company at two different offices.  Do
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 1 you recall what offices you contacted?

 2      A.   Yes.  I contact the Cyprus office and the Irvine

 3 office in southern California.

 4      Q.   What happened when you contacted those two

 5 offices?

 6           MR. VELKEI:  Objection.  Asked and answered.

 7           MR. STRUMWASSER:  I don't think I asked as to the

 8 two cities.

 9           THE COURT:  All right, I will allow it.

10           THE WITNESS:  I experienced some phone numbers

11 that rang and some phone numbers that didn't have an option

12 to leave a message.

13 BY MR. STRUMWASSER:

14      Q.   Did you ever reach a human being in those calls?

15      A.   For the most part, no.  At the end of my search I

16 talk to a person.

17      Q.   And do you recall how that person answered the

18 telephone when you called PacifiCare?

19      A.   Yes.  "Good morning".

20      Q.   They did not identify themselves as PacifiCare?

21      A.   No.

22      Q.   Did they give their name?

23      A.   No.

24      Q.   What did you do?

25      A.   I asked them to identify themselves and if that
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 1 was a business, if they can let me know what I have reached.

 2      Q.   With respect to Exhibit 5003, what was your

 3 purpose in sending this exhibit around?

 4      A.   I wanted to inform my staff that I had personally

 5 now experienced problems with their phone system.  I was

 6 calling for the purposes of trying to reach the Company or

 7 reach out to the Company regarding the spike in complaints.

 8 However, the officers that work in our bureau have specific

 9 file numbers that are akin to them.

10                And in the course of business because a

11 number of them are requests for IMRs, independent medical

12 reviews, those complaints have time deadlines.  Sometimes a

13 24-hour turnaround.  Sometimes a three-day turnaround.  And

14 I wanted to make sure the officers understood that if they

15 experienced a problem with the phone numbers, to note the

16 file and let me know so I can search for the appropriate

17 number because some of those complaints are critical in

18 nature and it involves a person's life.  It is that

19 critical.  So that was the reason why I sent that email out.

20      Q.   Do you have in front of you Exhibit 5005?

21      A.   Yes.

22      Q.   You were asked a number of questions about not

23 having called some of the names here.  First of all, do you

24 know why you received this letter, Exhibit 5005?

25      A.   I do.
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 1      Q.   Why?

 2      A.   I received this letter as conclusion or somewhat

 3 satisfactory answer to my prior concerns in

 4 October/November.  And my concerns at the time were that the

 5 Department had several numbers in the file in our database

 6 for the company that were not usable at the time.  And for

 7 the purposes of handling claims claimants, we need to have

 8 accurate numbers so we can resolve people's claims

 9 complaints faster.

10                So the insurance company -- I had asked the

11 insurance company to give me the formal notice of their

12 changes -- at the time there seemed to be changes to their

13 contacts.

14      Q.   Why did you only try to communicate with Ms.

15 Henggeler and not call any of the other names on the

16 February 9 letter?

17      A.   The main contacts listed in this letter were again

18 for the purposes of handling claims complaints and to get

19 the corporate name address and telephone number to whoever

20 is in charge at that time.  The second number was for

21 regular handling of complaints and the third one for IMR

22 complaints.  That was the main reason for this letter.  It

23 was just as a byproduct of my requesting that it was

24 mentioned in this letter that Laura Henggeler had been

25 assigned as my contact because prior to this letter Sharon
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 1 Hulbert had been my contact.  The Company was trying to

 2 state, by the way your contact is Laura Henggeler.

 3                The reason I didn't call the rest of the

 4 number provided in this letter, they were not provided for

 5 my benefit.  They were provided for the benefit of the

 6 Department in claims handling issues.

 7      Q.   Thank you.

 8                Now, you also were asked questions about

 9 whether you saw any complaint in consumers or providers

10 about absence of disclosures from EOB.  I believe your

11 testimony was not.  Were you surprised not to see any

12 complaints about the absence of disclosure of EOB?

13      A.   No.

14      Q.   Why?

15      A.   Without the consumers -- lay people -- for the

16 most part, and providers, some of them are not very savvy --

17 they are not savvy in insurance, they would not know to

18 contact our department to complain that the disclosure was

19 not made available to them.

20      Q.   I asked you a couple questions about your own

21 document retention.  You testified yesterday that you

22 discarded some hard copy documents when you moved offices.

23                Do you have a sense of how many documents or

24 what the volume was that you discarded?

25      A.   Yes.
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 1      Q.   How much was involved?

 2      A.   Two accordion folders.

 3      Q.   What kinds of stuff were in those accordion

 4 folders?

 5      A.   They were copies of letter -- of the emails I had

 6 sent to the Company and they were copies of e-mails and

 7 letters the Company sent to me as reapplies, along with

 8 copies of CD format documents that the Company had sent to

 9 me.

10      Q.   To the best of your knowledge, were any of those

11 documents in those accordion filings the only copy the

12 Department had?

13      A.   To the best of my knowledge those were not the

14 only copies that the Department had.

15      Q.   Did your bureau or office have a centralized set

16 of the documents?

17      A.   Yes.  The documents were kept with my bureau

18 chief.

19      Q.   Who was that?

20      A.   Dave Stolls.

21      Q.   I believe you testified that he left the

22 Department.  Do you know what became of his documents when

23 he left?

24      A.   They were forwarded to the person that got

25 promoted in the same position as my prior boss.
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 1      Q.   That was?

 2      A.   The documentation went from Dave Stolls to Patrick

 3 Campbell.

 4      Q.   With respect to the deletion of emails, were any

 5 of your emails regarding PacifiCare deleted without your

 6 intervention.

 7      A.   Yes.

 8           MR. VELKEI:  Objection; vague.  Without

 9 "intervention"?

10           THE COURT:  I will allow it.

11           I assume you are going to follow-up with

12 something.

13 BY MR. STRUMWASSER:

14      Q.   Would you explain under what circumstances the

15 emails disappeared without your intervention.

16      A.   Yes.  PacifiCare for a portion of the time that

17 they converse-sated with me via email, they sent documents

18 and emails via secured type -- through a third-party vendor.

19 It was a secured type system that had a 60-day -- you had 60

20 days and the document would expire and all reference to that

21 document would just disappear.

22      Q.   Did you ever question PacifiCare about that?

23      A.   Yes, I did.  I did because those documents and

24 emails that came via that particular system, they could not

25 be forwarded normally.  They could not be viewed by any
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 1 other party except myself.

 2      Q.   So do I understand you to say that you brought

 3 that to the attention of PacifiCare?

 4      A.   Oh, yes, I did.

 5      Q.   What happened?

 6      A.   It took them several months, but they stopped that

 7 way of communicating with me.

 8      Q.   Let me direct your attention to Exhibit 5016, the

 9 one-page table of reworks of COCCs claims.  Do you have that

10 in front of you?

11      A.   Yes, I do.

12      Q.   Are there any errors that you detected on this

13 exhibit?

14      A.   Yes.

15      Q.   Please explain.

16      A.   The total number of claims listed here is up by

17 the verbiage stating, "No additional payment claims per

18 original submission."

19                However, if you add up all of the total,

20 number one, total -- all the totals here, they add up to

21 this figure.  These -- some of them are claims reprocessed

22 with additional payment, and some are without additional

23 payment.  But the total reflect the total amount, and it

24 states it is for the ones with no additional payment.

25 That's wrong.
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 1      Q.   Have you caused to have a corrected exhibit

 2 prepared?

 3      A.   Yes.

 4           MR. STRUMWASSER:  Your Honor, may I have marked as

 5 our next in order, a one-page table entitled, "Corrected

 6 Count of Reworked Pre-Ex Claims" from Exhibit 5016?

 7           THE COURT:  I am going to mark it as 103.  And you

 8 had something to say.  Go ahead.

 9           MR. VELKEI:  Your Honor, as a courtesy, at a

10 minimum this should have been presented to us yesterday or

11 the beginning of today.

12           THE COURT:  So I am going to take a break so you

13 can look at it.  If afterwards you think you need more time,

14 you let me know.

15           (Recess.)

16           THE COURT:  I have marked as Exhibit 103 a

17 corrected count of reworked pre-ex claims.

18 BY MR. STRUMWASSER:

19      Q.   Ms. Smith, would you just explain for the judge

20 what the numbers are in 103 in relation to 5016.

21      A.   Yes.  The Department just transposed the numbers

22 from the sheet that the Company had given us and put them in

23 the table so we could directly account the additional

24 payment claims and then the actual total of both.

25           MR. STRUMWASSER:  May 5103 be received in
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 1 evidence?

 2           THE COURT:  Any objection?

 3           MR. VELKEI:  No, Your Honor.

 4           THE COURT:  All right, it will be entered.

 5           (Exhibit No. 5103 received into Evidence.)

 6 BY MR. STRUMWASSER:

 7      Q.   Looking at 5016 with the understanding that the

 8 label on 17999 at the bottom is correct, but otherwise

 9 looking at the number as clarified by 103, how many

10 violations do you see on this page?

11      A.   1,799.

12      Q.   So is it the Department's position that the claims

13 processed with payment and ones without payment represent

14 violations?

15      A.   Yes.

16      Q.   With respect to the ones that there was payment,

17 which means what happened in the reworking?

18      A.   It means that claims had previously been presented

19 to the insurance company.  The insurance company had

20 previously denied them at the prompting of the Department of

21 Insurance, the Company had pulled those claims back up on to

22 their system, reworked them, and additional payment was due

23 the member, the insured, and so the claims were reprocessed

24 and payments were made.

25      Q.   In what respect does the Department maintain that
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 1 those claims represent violations of law?

 2      A.   How it constitutes a violation?

 3      Q.   Yes.  What's illegal about it?

 4      A.   Well, that particular way of handling claims is in

 5 violation of the California Insurance Code Section

 6 709.03(h)(1), which is misrepresenting the facts of a

 7 policy.  Also California Insurance Code Section 79.03(h)(5),

 8 and that is incorrectly processing claims.  And California

 9 Code of Regulations Section 2695.7(d), and that is failure

10 to properly investigate a claim.

11           MR. VELKEI:  Your Honor, I just wanted to

12 respectfully lodge a belated objection on lack of

13 foundation.  This witness told me repeatedly she is not a

14 lawyer and won't speak to violations of the law, and here

15 she is citing statute citations as if she is completely

16 conversed with them.

17           MR. STRUMWASSER:  She is an employee of the State

18 with the purpose of applying a serialized set of laws.  That

19 is what she does.  I believe she testified she was not an

20 expert on laws that were outside the area of her expertise.

21           THE COURT:  I am going to allow it.

22           THE WITNESS:  I actually had not completely

23 finished my sentence.  In addition to those, those are just

24 some of the items that would apply when a claim is

25 improperly denied.
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 1 BY MR. STRUMWASSER:

 2      Q.   Does the Department ordinarily cite such things

 3 under the 101 statutes?

 4      A.   Yes.

 5      Q.   Which ones?

 6      A.   10123.13(a).  That's California Insurance Code

 7 10123.13(a).

 8      Q.   With respect to the 1,110 non-payment results, in

 9 that case, what happened in those reworks?

10      A.   In that particular case where no additional

11 payment was due, the member, the insured, also known as the

12 insured in certain instances, no payment was made to them.

13 However, there was a benefit, which was a credit towards the

14 deductible which was not previously properly processed and

15 credit was not properly attributed to that particular

16 member's record and those also constitute a violation.

17      Q.   So what is it that you understand to have been the

18 reason why the rework did not result in payment in those

19 1,110 cases?

20           MR. VELKEI:  Lack of foundation.

21           THE COURT:  Overruled.

22           THE WITNESS:  State it one more time.

23 BY MR. STRUMWASSER:

24      Q.   With respect to the 1,110 reworks that did not

25 result in an additional payment, what do you understand the
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 1 reason why there was no additional payment in most of those

 2 cases?

 3      A.   The amount due the member or the insured was below

 4 the deductible, so that amount was credited towards the

 5 person's out-of-pocket annual deductible.

 6      Q.   What would the effect be on the insured had it

 7 been correctly credited to from the beginning?

 8      A.   Downstream claims for the remainder of the year

 9 would have been paid at an earlier date the way that the

10 claims were processed at this time.

11      Q.   Now, do you know from firsthand knowledge that

12 downstream analysis was or was not done at the time?

13      A.   I to this day do not know if it was done or not

14 done.

15      Q.   So with respect to this 1,110 reworked claims,

16 what legal provisions does the Department contend were

17 violated by the initial denial?

18           MR. VELKEI:  Contend?  They weren't cited for any

19 of these violations.

20           THE COURT:  I am going to sustain the objection.

21                Reword.

22 BY MR. STRUMWASSER:

23      Q.   In what respect do you believe the 1,110 reworked

24 claims that did not result in additional payment represent

25 violations of law?
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 1           MR. VELKEI:  I am going to object as leading, Your

 2 Honor.

 3           THE COURT:  Overruled.

 4           THE WITNESS:  In what way they constituted a

 5 violation?

 6 BY MR. STRUMWASSER:

 7      Q.   Yeah.

 8      A.   The claim was processed improperly, so there is

 9 violations of the insurance code and violations of the

10 California Code of Regulations for improperly processing

11 claims.

12      Q.   Which provision of the CCR?

13      A.   2695.7(d).

14      Q.   For?

15      A.   Failure to process a claim properly.

16      Q.   Now, the number that is shown on 5016 and 103, the

17 total number of reworked claims, was that always the number

18 that the Company gave you as it's number for the number that

19 needed to be reworked because of the COCC issue?

20      A.   No.

21      Q.   On what occasion did they give you other numbers?

22      A.   As you can see they state at the top that the

23 request was made April 13th, and there is a date for this

24 document.  This document is not the first version of the

25 claim rework.  The first -- and then subsequent prior to
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 1 this, those documents had different numbers and different

 2 totals.

 3      Q.   Do you recall any other numbers that the Company

 4 had given you for the number of claims that needed to be

 5 reworked?

 6      A.   Yes.  At first there was a total amount of 35 or

 7 4,500 claims that they had self-identified and provided me.

 8      Q.   Now you also expressed some concerned about

 9 whether interest was properly paid on the reworked claims.

10 What was the nature of that concern?

11           MR. VELKEI:  Objection.  Leading, Your Honor.  I

12 don't recall the witness saying anything of that sort.

13           THE COURT:  I don't remember anymore.  I am going

14 to allow it.

15 BY MR. STRUMWASSER:

16      Q.   Do you recall testifying about concerns you had

17 about whether interest was paid on the reworked COCCs

18 claims?

19      A.   Yes.

20      Q.   What was the nature specifically of your concern

21 about the interest payments?

22      A.   My concern was that it was unclear if interest

23 was; added from the original date that the very first claim

24 was made and submitted by the individual member or if a

25 different date was used when calculating interest.
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 1      Q.   What other date were you worried about?

 2      A.   Second, third, fourth, many submissions made by

 3 the members.  Allegations of the members that they submitted

 4 several times.

 5      Q.   The second or third or fourth submission of the --

 6      A.   Submission of the same claim or portions of that

 7 claim in order for it to be possessed properly.

 8      Q.   Do you have Exhibit 8 in front of you, Ms. Smith?

 9      A.   I do now.

10      Q.   Slide number seven, which has a Bates number

11 61869, with respect to what is called demographic errors, do

12 you recall what providers were telling you about this issue?

13           MR. VELKEI:  Objection.  Lack of foundation.

14 Assumes facts not in evidence's.  The witness testified that

15 30 didn't deal directly with the providers, her staff did.

16           MR. STRUMWASSER:  I will rephrase, Your Honor.

17 BY MR. STRUMWASSER:

18      Q.   Do you recall being asked questions about this

19 particular page?

20      A.   Yes.

21      Q.   Was it, in fact, the case that you were getting

22 reports from your staff about physical concerns about the

23 handling of these demographic errors?

24           MR. VELKEI:  Objection; leading.

25           THE COURT:  Overruled.  Let's just get this over
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 1 with.

 2           THE WITNESS:  Do I recall that my staff brought to

 3 my attention issues?

 4 BY MR. STRUMWASSER:

 5      Q.   Yes.

 6      A.   Yes.

 7      Q.   What was the nature of the concerns that you were

 8 hearing from them?

 9      A.   That physicians were starting now to complain

10 about the phone system and the fact that they were not able

11 to reach a live person on the other line where PacifiCare

12 was supposed to be handling their resolution process or the

13 complaints resolution process.

14      Q.   Now, you were asked some questions yesterday about

15 whether PacifiCare was responsive to your inquiries.  I

16 would like you to tell the judge what you understand the

17 word "responsive" to mean.

18      A.   It means that someone provides me with a response.

19      Q.   Does responsive, as you understand that word,

20 imply that you were given the information that you were

21 asking for?

22      A.   No.

23      Q.   With respect to the issue of telephones in March

24 of 2007, what did you understand to be the nature of the

25 provider concerns about the phone system?
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 1           MR. VELKEI:  Asked and answered.

 2           THE COURT:  Overruled.

 3           THE WITNESS:  The nature of the complaints from

 4 the providers was that they were submitting claims, they

 5 were submitting their paperwork or inputting it into the

 6 computer.  However, there were glitches with getting

 7 payment.  They tried to use the phone line to get to

 8 PacifiCare so that they could talk to a live person and get

 9 this resolved, but they were not able to get through to a

10 person.  They would get an automated system or some type of

11 voice mail where you can just leave something, a message

12 there.

13      Q.   Would you take a look at Exhibit 11 before you

14 there.  This is the email chain regarding the March 2007

15 meeting, right?

16      A.   Yes.

17      Q.   Take a look at the page with the Bates number of

18 17545.

19      A.   This was after the large meeting, the email.

20      Q.   Mr. Velkei asked you some questions about this

21 page.  Did you ever ask PacifiCare for a list of touchtone

22 codes?

23      A.   No.

24      Q.   Did this sheet respond to your concerns about the

25 provider telephone system?
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 1      A.   It did not provide me with the resolution to the

 2 concerns that I had regarding the provider complaints that

 3 we were receiving.

 4      Q.   What do you understand the requirement for a

 5 health insurers providers dispute mechanism?

 6      A.   The providers are supposed to have available to

 7 them a fast and -- I don't remember exactly what the law

 8 states, but a cost effective mechanism for them to get their

 9 disputes resolved with every insurance carrier, not just

10 PacifiCare.

11      Q.   In your view, does the phone system that is

12 described on 17545 satisfy that requirement?

13           MR. VELKEI:  Lack of foundation.

14           THE COURT:  Overruled.

15           THE WITNESS:  This exhibit shows mostly automated

16 system that provides prerecorded information.  I am not sure

17 how this satisfies what the consumers and providers were

18 looking for which was getting to a live person so they can

19 get their things resolved.  Regarding questions you answered

20 yesterday on the way in which questions were resolved,

21 issues were resolved with PacifiCare.  First of all, how

22 important is the regulator's trust in the licensee in the

23 process that you administer?

24      A.   It is one of the most essential things that we are

25 looking for is the trust of the licensee.
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 1      Q.   Why?

 2      A.   We work with the licensee very closely in order to

 3 resolve consumer complaints and we need to rely upon the

 4 representation of that licensee and the documents they

 5 provide in the course of our business with them so that we

 6 can explain further to the Consumer if they are entitled to

 7 the benefits that they are claiming they want or are due

 8 them or they are not.  So whatever the Company sends to us,

 9 we take that very seriously.

10      Q.   In general, not just about PacifiCare, but in

11 general --

12      A.   No, in general.

13      Q.   -- how often does your inquiry of a company end

14 with a licensee's representation to resolve an issue?

15           MR. VELKEI:  Objection; vague.

16           THE COURT:  Did you understand the question?

17           THE WITNESS:  No, I didn't.

18 BY MR. STRUMWASSER:

19      Q.   Some of the time a licensee will ask a question

20 and you will have a further question; right?

21      A.   Yes.

22      Q.   Other times the licensee will ask a question and

23 you will accept what they say as the resolution of that

24 issue; right?

25      A.   That is correct.
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 1      Q.   How often is it the case that the final resolution

 2 of an issue is found in the licensee's representation to you

 3 about facts?

 4      A.   Every time a licensee sends stuff to us, we review

 5 that information and we take it as the final information to

 6 base our determination on.  There is no other place to get

 7 that information.

 8      Q.   With respect to the meetings that you were having

 9 with PacifiCare in the first half of 2007, how would you

10 characterize the meetings in the first half of 2007 in terms

11 of answering your concerns?

12           MR. VELKEI:  Objection; asked and answered many

13 times.

14           THE COURT:  Sustained.

15 BY MR. STRUMWASSER:

16      Q.   You answered questions  from Mr. Velkei about

17 whether PacifiCare was responsive in the meetings that were

18 held in the first half of 2007.  I would now like to ask in

19 light of your understanding of what the word "responsive"

20 means, whether those meetings were successful in answering

21 your substantive concerns as opposed to merely conducting a

22 meeting?

23           MR. VELKEI:  Same objection, Your Honor.  I really

24 want to limit my response to five or ten minutes.  The

25 problem is when we reopen these issues that we have been
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 1 over, it just makes it that much more challenging.

 2           THE COURT:  Well, recross is limited to anything

 3 new that came up.

 4           MR. VELKEI:  I am just asking if we can limit it

 5 to -- this has been well-traveled ground.

 6           MR. STRUMWASSER:  I think this is my second to

 7 last question.

 8           THE COURT:  All right, I will allow it.

 9 BY MR. STRUMWASSER:

10      Q.   In light your of answers yesterday to Mr. Velkei

11 about whether PacifiCare was responsive, and in light of

12 your explanation today about what you understand

13 "responsive" to mean, I would like to know how you would

14 characterize the meetings in the first half of 2007 with

15 PacifiCare with regard to answering your concerns?

16      A.   The meetings were held.  The Company was

17 responsive to have meetings, but the meetings did not really

18 result in substantive resolutions to the concerns that my

19 department had at that time with the Company.

20      Q.   How would you characterize those meetings in terms

21 of narrowing and resolving issues?

22           MR. VELKEI:  Same objections.

23           THE COURT:  Sustained.

24 BY MR. STRUMWASSER:

25      Q.   Compared to other --
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 1           MR. STRUMWASSER:  Now I am not sure I know what

 2 the grounds were.

 3           THE COURT:  She stated already before that things

 4 grew.

 5           MR. STRUMWASSER:  Very good.

 6                 I have no further questions.

 7                     RECROSS-EXAMINATION

 8 BY MR. VELKEI:

 9      Q.   You were aware that the market conduct examination

10 was ongoing; correct?

11      A.   Which one and at what time?

12      Q.   Fair questions.  The 2007 market conduct exam.

13 You were aware that it was started; correct?

14      A.   Not really, no.

15      Q.   I thought you testified that in August of 2007 you

16 stepped back because the Company wanted to proceed with the

17 market conduct examination; correct?  They didn't want to

18 have to deal with the Department on two different fronts.

19      A.   Are you asking me as of August 2007?

20      Q.   Let's start there.  As of August 2007 you knew

21 that there was an ongoing market conduct examination;

22 correct?

23      A.   As of the meeting with the Company in March of

24 2007, they made me aware of that; now they were being asked

25 by the Field Claims Bureau because of a market conduct
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 1 examination.

 2      Q.   You also knew that an OSC was prepared and served

 3 on the Company sometime in early January 2008; correct?

 4      A.   No.  I actually saw a press release that something

 5 was done, but no.

 6      Q.   So you saw the press release the Department issued

 7 when the OSC was served on PacifiCare; correct?

 8      A.   I don't even know what an OSC is.  I saw a press

 9 release that something involved PacifiCare.

10      Q.   That the Department was taking certain action

11 against PacifiCare; correct?

12      A.   There was some release about involving PacifiCare

13 which I remember because I worked on PacifiCare before.

14      Q.   The Department typically circulates its press

15 releases to its internal staff as well?

16      A.   It is an email that goes out.

17      Q.   So yes?

18      A.   Yes.  Everything is emailed out.

19      Q.   Going back to the December 2007, January 2008

20 timeframe when you initially talked about purging files,

21 what steps did you take in December of 2007 and January of

22 2008 to see what, if any, files that you were purging were

23 duplicates?

24      A.   All the files were duplicates because I had given

25 copies of the documents to several people.
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 1      Q.   So is it fair to say that the time you purged your

 2 files initially, you didn't take any affirmative steps at

 3 that time to see if there were, in fact, duplicates?

 4      A.   Not at that time, no.

 5      Q.   Did you keep any kinds of in index of what it was

 6 that was destroyed at that time?

 7      A.   No.

 8      Q.   Going to the documents that were destroyed in July

 9 of 2008, what steps did you take at that point in time to

10 confirm or verify that there were duplicates of the

11 documents you were destroying?

12      A.   I wasn't given any direction to go over anything,

13 so -- and I had given copies to several people.  I didn't go

14 over any steps to do anything.

15      Q.   So fair to say that you took no steps at that time

16 to make sure that what you were destroying somebody else, in

17 fact, had?

18      A.   No, I had already given copies to somebody else

19 prior to that time.

20      Q.    Now you said some of your documents, right,

21 related to PacifiCare?

22      A.   I am not sure.  Your statement is very confusing

23 to me.

24      Q.   What is confusing about my statement, Ms. Smith?

25      A.   I saved some of the documents, your reference was
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 1 --

 2      Q.   Either you destroyed all of them -- did you

 3 destroy all the documents that you had related to

 4 PacifiCare?

 5      A.   Yes.

 6      Q.   Let's me ask a different question.  Just so we are

 7 clear, you didn't save anything in your files related to

 8 PacifiCare, e-mails, documents, anything?

 9      A.   I don't believe I did.  We have a share drive

10 under which there are a couple of things that; remain there.

11 The share drive is available for everybody to review.  It is

12 not mine.  And the rest of the items, the emails, some which

13 self-destroyed and some which I had already given copies,

14 those I deleted due to the size of my -- the capacity that

15 my computer has to keep them.

16                Again, the hard copy records I had already

17 given during an investigation, which I was no longer part of

18 for a year to two years.  Those were already shared

19 beforehand.  There was no reason for me to keep -- I was no

20 longer handling any part of that investigation.

21      Q.   I thought you testified yesterday that you had a

22 conversation with your supervisor, Mr. Campbell, before

23 making the final determination to purge any of your files,

24 isn't that correct?

25      A.   I had a conversation with Mr. Campbell as to what
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 1 I need to move from one office to the other, because I have

 2 a back condition and a hand condition.

 3      Q.   Sorry to hear that, ma'am.

 4      A.   So I had to ask him what do you want me to back up

 5 and move from one office to another, and can I get rid of

 6 stuff that is duplicates, that I don't need.

 7      Q.   So you did have a conversation with Mr. Campbell

 8 prior to destroying documents in July of 2007?

 9      A.   Not specifically to this item.

10      Q.   I don't understand?

11      A.   I purged many documents.

12      Q.   You did have a conversation with Mr. Campbell

13 prior to destroying documents in 2008; correct?

14      A.   I had a conversation.  It was not about PacifiCare

15 specifically.

16      Q.   I think you were complaining about a half an hour

17 ago PacifiCare was sending you emails could not be

18 forwarded; is that correct?

19      A.   Yes.

20      Q.   Some of the information that you were requesting

21 from PacifiCare was related to specific files; right was

22 2008.  I think you were complaining about a half hour that

23 PacifiCare was sending you emails that needed be forwarded,

24 correct?

25      A.   Yes.
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 1      Q.   Some of the information you were requesting from

 2 PacifiCare was related to PacifiCare was related to specific

 3 files; right?

 4      A.   At portions of times, yes.

 5      Q.   Those particular files members or providers are

 6 protected under law from disclosure, correct?

 7      A.   That is correct.

 8      Q.   In fact, there are both federal and state laws

 9 that impose certain requirements on the health carrier prior

10 to disclosing certain private confidential information on a

11 member, isn't that true, ma'am?

12      A.   That is true.

13      Q.   Are you aware of what those laws are?

14      A.   No.  It is HIPPA, but I don't know.

15      Q.   As far as you know, PacifiCare when they

16 prohibited forwarding those emails, may have, in fact, have

17 been complying with those state and federal laws, isn't that

18 true, ma'am?

19      A.   My recollection of those emails, they did not

20 include information about specific files, but --

21      Q.   Pretty good memory, ma'am.

22           THE COURT:  All right, all right.

23           MR. VELKEI:  Okay, withdrawn.

24 BY MR. VELKEI:

25      Q.   Moving on to the next category, this was on the



471

 1 reworks.  How many violations did you cite PacifiCare in

 2 connection with those reworks?

 3      A.   I am not sure that I cited the Company.  I

 4 forwarded a request to our legal department for further --

 5      Q.   You don't recall citing one violation of one of

 6 these reworks against PacifiCare or involving PacifiCare?

 7      A.   I do actually.  If I can take you to yesterday's

 8 thing that you just showed me, exhibit 5026.

 9           THE COURT:  That's a 4/4/07 letter concerning

10 Sleep Quest.

11           THE WITNESS:  I have cited, yes.  I don't remember

12 if I cited a PacifiCare on additional violations or not.

13      Q.   You didn't cite PacifiCare under 790.03(h)(1) in

14 connection with any of their reworks it agreed to undertake,

15 did you, ma'am?

16      A.   I don't believe so.

17      Q.   In fact, in the entire investigation that you

18 lead, isn't it in fact the case that cited PacifiCare 20

19 total violations during that time period, ma'am?

20      A.   Off the top of my head, I can't tell you that.

21      Q.   Sound about right, though?

22      A.   No, it doesn't.  I can't tell you one way or

23 another until I see them.

24      Q.   I am going to ask you about that 790.03(h)(1).

25 Would you like to see a copy of this or do you have it in
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 1 mind?

 2      A.   I would like a company.

 3      Q.   Maybe we can share this together, because you

 4 seemed fairly comfortable when you were on the witness stand

 5 with Mr. Strumwasser.  I believe you said that you felt

 6 these reworks violated 790.03n(h)(1), misrepresenting to

 7 claimants pertinent facts or insurance policy provisions

 8 relating to any coverage at issue?

 9      A.   Yes.

10      Q.   What does the law say with regard to what

11 pertinent facts are being referenced in that statute?

12      A.   Policy provisions that I was concerned about.

13      Q.   You were focused on the policy provisions.  What

14 policing provisions did PacifiCare misrepresent to itself

15 members?

16      A.   That they would be covered.  When they presented a

17 claim under a policy, they would be covered.  They have a

18 policy provision to cover them for cover claims.

19      Q.   Did they misrepresent any particular policy

20 provision, ma'am?

21      A.   Six-month and 12-month pre-ex.

22      Q.   What about that?

23      A.   They were denied due to a policy provision.

24      Q.   They were denied due to a policy provision.

25 Correct.  So what was the policy provision that was
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 1 misrepresented to the members.

 2      A.   That they had a policy provision for a pre-ex and

 3 they were not given that credit.

 4      Q.   The policy provision had the 12-month exclusion in

 5 it, correct?

 6      A.   But they were not -- those members did not

 7 following fall in that category.

 8      Q.   Policy provision and the 12-month exclusion had --

 9      A.   It was improperly applied.

10      Q.   Understood.  But it was in the policy, correct?

11      A.   Yes, it was listed in the policy?

12      Q.   So the Company wasn't misrepresenting any

13 provision of the policy when it denied claims under

14 pre-existing conditions; correct?

15           MR. STRUMWASSER:  Objection; argumentative.

16           THE COURT:  Sustained.

17 BY MR. VELKEI:

18      Q.   I would like to just end on one category, and it

19 relates to trust.  Trust is a two-way street, correct?

20      A.   Yes.

21      Q.   And presumably health insurers or any kind of

22 insurers needs to trust its regulators as well?

23      A.   I would hope so.

24      Q.   It is important in the relationship that there be

25 an open line of communication, correct?
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 1      A.   Correct.

 2      Q.   And regulators are there to try to work with the

 3 health insurers to try to fix any problems that they

 4 perceive, correct?

 5      A.   That is correct.

 6      Q.   It is important for the Department to be clear

 7 about what it is that they need the insurer to fix, wouldn't

 8 you agree?

 9      A.   Yes, if the regulators told what the problems are.

10      Q.   So it is important for the regulator to be

11 consistent, correct?

12      A.   Yes.

13      Q.   And it is important for the regulator to be clear

14 about what they want; correct?

15      A.   Correct.

16      Q.   And not to constantly change what it is they are

17 asking for?

18      A.   That's in correct.

19      Q.   So the Department -- I thought we talked about

20 consistency being an important factor in relations between a

21 regulator and an insurance carrier?

22      A.   Yes, we did.

23           MR. STRUMWASSER:  Asked and answered.

24 BY MR. VELKEI:

25      Q.   You agreed that was important, correct?
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 1      A.   Yes.

 2           MR. VELKEI:  No further questions.

 3           THE COURT:  Anything further?

 4           MR. STRUMWASSER:  Itsy bitsy.

 5           THE COURT:  Better be.

 6                     REDIRECT EXAMINATION

 7 BY MR. STRUMWASSER:

 8      Q.   During the period in which PacifiCare was sending

 9 you electronic filings that were self-destructing, was

10 PacifiCare also sending the Department hard copy documents

11 with HIPPA protected information?

12      A.   Yes.

13      Q.   Those documents disappeared?

14      A.   No.

15           MR. STRUMWASSER:  No further questions.

16           MR. VELKEI:  Thank you for your time, Ms. Smith.

17           THE COURT:  Thank you very much.  Thank you for

18 coming back.  Shall we end today and come back at 9:00.

19           (Whereupon, the proceedings were adjourned.)

20

21

22

23

24
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 1                          I N D E X

 2 WITNESSES FOR THE COMPLAINANT:
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 4 NICOLETA SMITH         150 Resumed
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 7
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 1 THURSDAY, DECEMBER 10, 2009; 9:15 A.M. DEPARTMENT A; ELIHU

 2 HARRIS STATE BUILDING; 1515 CLAY STREET; RUTH ASTLE,

 3 ADMINISTRATIVE LAW JUDGE

 4           THE COURT:  We'll go on the record.  This is

 5 before the Insurance Commission of California in the matter

 6 of PacifiCare Life and Health Insurance Company.  This is

 7 OAH Case No. H2009061395, and it is File Number UPA

 8 20070004.

 9           Today's date is December 10th, 2009.  Counsel is

10 present, Respondent is present.  We are continuing, I

11 believe, with Mr. Masters.

12           MR. STRUMWASSER:  Yes.  I have one item, if I may.

13 Mr. Gee and I had a conversation about the exhibits that we

14 had requested them to produce.  This morning I got word from

15 my office that a Johnson Roundtree, a representative who has

16 been subpoenaed for next Wednesday, sent a fax saying that

17 they can't make it.  So I would like to nail down --

18           THE COURT:  We weren't going to be here next

19 Wednesday, were we?

20           MR. STRUMWASSER:  We had Mr. Brunelle for the

21 morning of the 16th.  So one of our witnesses for the 16th

22 is not going to be here.  I would like to get clarification

23 where we are with respect to the witnesses.

24           As I understand it, Mr. Kent, maintains that

25 neither of the two people whom we have designated as PMKs,
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 1 the PMK for the call center and the PMK for the contract

 2 uploading, is subject to being called by the Department.

 3           I thought you would like to have a clarification

 4 on who we are getting next week and if we are at liberty to

 5 at least call those two folks.

 6           THE COURT:  So have you identified the person who

 7 is the call center person?

 8           MR. McDONALD:  Internally we have a notion of who

 9 that would be.  We are going to produce, I believe, on

10 Tuesday, one of the PacifiCare employees, Jose Valensuela

11 (phonetic spelling) was involved in the market conduct exam,

12 the 2007 exam.  We are doing that voluntarily without need

13 for a subpoena and bringing him up.  In terms of the person

14 most knowledgeable, the government code statute that we have

15 been focusing on talks about the respondent.  The person

16 most knowledgeable or PMK is the person who is noticed or

17 subpoenaed to be here and then we, as a corporation,

18 designate an individual on a certain area or areas of

19 testimony who speaks for the Company.

20                By definition we believe it is the

21 respondent.  And, in fact, looking this morning at the CCP

22 Section 2025, which is the basis for having the PMK in

23 California, and the Rutter Guide -- I am quoting from

24 Section 08:470, quote, "It is the entity not the officer or

25 agent testifying on its behalf" -- in this case the witness.
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 1           So that in the universe of folks that would fall

 2 within that statute, we feel that the group that most easily

 3 satisfies that statute would be a PMK because that person,

 4 by definition, is speaking for the respondent.

 5           THE COURT:  I am not buying it, Mr. Kent.  It is a

 6 person that is a witness.  If that person is high enough in

 7 the chain of command, the president, the vice-president, the

 8 CFO, or something like that, you might be able to convince

 9 me.  But if it is just a person speaking on behalf of a call

10 center, that is not what I view as the respondent.

11           MR. McDONALD:  Let me answer that part of the

12 question.  The person that we are contemplating or intending

13 to produce is a gentleman by the name of Martin Sing.  He is

14 in San Antonio.  He is a vice-president.  He is the person

15 who is responsible for PacificCare's call center operations.

16           THE COURT:  What Mr. Strumwasser indicated is if

17 that person is so high that you don't want to put him on

18 person first, that he would be willing to accept the person

19 under Mr. Sing.

20           Is it S-I-N-G, by the way or H?

21           MR. McDONALD:  Yes, Sing.

22           We would like to move this proceeding along as

23 much as anyone else, so it seems to be counterproductive to

24 put on someone about an issue and then later in our case we

25 are going to have to tread a lot of that same ground through
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 1 another witness on many of the related similar issues.  So

 2 there is some expediency in allowing us to put on that part

 3 of this case in our case.

 4           THE COURT:  I think there could be an argument the

 5 other way around.  So if you don't want to produce Mr. Sing

 6 because he is too high up, you need to produce the next

 7 person down who knows the answer to these things.  I don't

 8 know who that is.

 9           MR. STRUMWASSER:  I really am not looking for the

10 spokesman for the call center.  I am looking for the person

11 most knowledgeable about the call center.  If it turns out

12 that the person who actually has the most knowledge about

13 the California call center is a vice president in Texas,

14 then we'll take the person who is not in the next highest,

15 but the next most knowledgeable.

16           THE COURT:  Excuse me.  Next most knowledgeable

17 person.  You need to produce it, because the argument you

18 just made is exactly my concern.  We need to move this

19 along.  They want to put on their case.  I don't want to be

20 at the end of their case wondering what the rest of the case

21 is in general because I haven't heard the witnesses yet.  So

22 that doesn't work.

23           MR. McDONALD:  Your Honor, we would want to -- we

24 want to put on the person we believe is most knowledgeable.

25 We disagree with your ruling, but we respect it.  In order
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 1 to facilitate this, given we are halfway through in

 2 December, nearly, to get Mr. Sing or someone else who can

 3 actually fit this bill in terms of this witness, we may have

 4 some scheduling concerns getting him out this week.

 5           I will work with Mr. Strumwasser.  It may be that

 6 we need to produce him right after the first of the year

 7 when we come back.

 8           THE COURT:  That's fine.  I don't have a problem

 9 with that either.

10           MR. STRUMWASSER:  We had actually asked for two

11 PMKs.  If it turns out that the sufficiently low PMK for

12 call centers isn't available, I ask that we check the

13 sufficiently low PMK for contract uploading.

14           MR. McDONALD:  In terms of contract loading that

15 is - as some of my CDI colleagues know -- this time of year

16 for people who run provider networks is the busiest time of

17 year because many of the contracts automatically renew on

18 December 31.  So this is in large part probably the busiest

19 part of year for those folks for their day job.

20           MR. STRUMWASSER:  I accept that representation.  I

21 am happy to have a conversation with Mr. Kent and try to

22 work this out, as long as we have an understanding that Your

23 Honor is going to allow us to call the non-exalted PMK.

24           THE COURT:  Yes.  There are still some employees

25 of the Department that we could take our time with, too.
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 1           MR. STRUMWASSER:  That's right.  We have Mr.

 2 Masters to finish, Ms. Vandefast (phonetec spelling) is here

 3 and we have Mr. Brunelle scheduled for next Wednesday.

 4           THE COURT:  It was agreed that we could start at

 5 1:00 on the Monday?

 6           MR. McDONALD:  Yes, Your Honor.

 7           MR. STRUMWASSER:  1:00 or 1:30?

 8           THE COURT:  Whatever works for you all.  I don't

 9 care.  I don't know if there is a difference. 1:00 would

10 give us three hours.

11           Mr. Masters, you have been previously sworn in

12 this matter.  You are still under oath.  If you can take the

13 stand and state your name again.

14           THE WITNESS:  Robert Masters.  R-O-B-E-R-T.

15 M-A-S-T-E-R-S.

16           THE COURT:  Thank you.  I think we were still on

17 direct examination.

18           MR. GEE:  No, we had no further questions.

19           THE COURT:  Cross-examination.  Do you need more

20 time to prepare for some of the cross-examination?

21           MR. McDONALD:  Yes, Your Honor.

22           THE COURT:  How long do you think you are going to

23 need to do that?

24           MR. McDONALD:  We have to assess those 68

25 additional complaints that were introduced into evidence
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 1 yesterday.

 2           THE COURT:  What I propose to do at the end is not

 3 release this witness and have him subject to recall when you

 4 are ready.

 5           MR. STRUMWASSER:  I neglected to ask whether

 6 Ms. Smith was excused.

 7           THE COURT:  I neglected to say whether she was

 8 excused or not.  I had thought about that after I was

 9 thinking about what we need to do with Mr. Masters.

10           Is there any objection to her being released?

11           MR. KENT:  No, Your Honor.

12                      CROSS-EXAMINATION

13 BY MR. McDONALD:

14      Q.   My name is Tom McDonald, and I represent

15 PacifiCare in this matter.  I will ask you a series of

16 questions.  I will try to make them as clear as possible.

17                What I would first like to ask about is the

18 pleading that commenced this proceeding.  We referred to it

19 as the Order to Show Cause or the OSC.

20                Do you have the exhibits in front of you?

21      A.   No.

22           THE COURT:  I can give them to him.

23 BY MR. McDONALD:

24      Q.   Mr. Masters, have you seen this document before?

25      A.   I have.
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 1      Q.   Are you familiar with its contents?

 2      A.   I briefly reviewed it.

 3      Q.   Do you remember when you briefly reviewed it?

 4      A.   Shortly after it was issued.  That was about a

 5 year ago.

 6      Q.   Time has flown.

 7                I think if you look at page 28, you may see a

 8 date on that page.

 9      A.   12/5/08.

10      Q.   Does that refresh your recollection as to when you

11 may have seen this document?

12      A.   That is probably when I reviewed it, I briefly

13 went through it.

14      Q.   Do you think you saw it in a draft form or in its

15 final form after it had been signed?

16      A.   I believe I got an email and we probably

17 downloaded it.

18      Q.   You think that that was after it was issued?

19      A.   Yes, sir.

20      Q.   If you turn to page 5 of Exhibit 1 -- and just for

21 the record on my copy that shows it is CDI Bates 43479.  Do

22 you see the title at the top, starting at line 1, it says,

23 "Statement of Specific Charges Based on the Market Conduct

24 Exam"?

25      A.   I do.
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 1      Q.   Am I correct to understand that your testimony

 2 from yesterday is not related at all to the specific charge

 3 based on the market conduct exam; is that correct?

 4      A.   That's correct.

 5      Q.   Likewise, if you turn to page 13, Bates CDI43487,

 6 you see a heading starting at line 22 there, "Statement of

 7 Specific Charges."

 8      A.   Yes, I see it.

 9      Q.   Perhaps if you can look through there.  There are

10 15 numbered paragraphs in the pages following that heading.

11 I would ask you to briefly review those just to make sure

12 that there are 15 of them.

13      A.   Yes, there are 15.

14      Q.   Likewise, the testimony you provided yesterday did

15 not address any of these 15 consumer complaints; is that

16 correct?

17      A.   No.  I am not aware that they are.  Could they

18 coincidently be duplicates of the same complaint, I would

19 have to read each one and take some time in doing so.

20      Q.   As far as you know, the testimony you gave

21 yesterday did not involve the specific complaints that are

22 identified in the pages of the OSC?

23      A.   I don't believe so.

24      Q.   I don't think we need that document any longer.

25                I think you provided some testimony that you
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 1 were involved in reviewing PacifiCare complaints.  Was it

 2 starting in late 2006?

 3      A.   During my entire tenure with the Department of

 4 Insurance, I have also reviewed complaints for PacifiCare

 5 and all other insurers including 21 lines of coverage, but

 6 they would certainly be the subject of a complaint.

 7      Q.   Turning your attention to another document that

 8 has previously been marked into evidence as 5011 That has a

 9 Bates of 230967.

10      A.   I see it.

11      Q.   Do you recall seeing this email?

12      A.   Yes, I do.

13      Q.   Now, in the second paragraph there is reference to

14 and instruction that "Steve Brunelle will handle all

15 PacifiCare claim complaints that are not IMRs or provider

16 complaints."  Do you see that?

17      A.   Yes, I do.  It is circled.

18      Q.   At that point, had you already been assigned to

19 handle PacifiCare provider complaints, do you know?

20      A.   Oh, yes.  IMRs from all health insurers.

21      Q.   Is that true also of provider complaints?

22      A.   Yes, I was.

23      Q.   So you were the lead compliance officer dealing

24 with both IMRs and provider complaints?

25      A.   Yes, I was.
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 1      Q.   So that's why there is no need to reference you in

 2 this email; is that right?

 3      A.   I believe so.

 4      Q.   So at least as of December 2006, you would have

 5 been the responsible compliance officer to receive

 6 complaints regarding PacifiCare from providers involved in

 7 IMRs; is that right?

 8      A.   I believe that is correct.

 9      Q.   Wouldn't you agree that over a period of time from

10 late 2006 to 2008, PacificCare's performance improved and

11 the Company seemed to be better than what you earlier

12 perceived?

13      A.   I'm not sure of that.  I'm really not.

14           MR. McDONALD:  Let's have this marked as an

15 Exhibit Number 17.

16           THE COURT:  So that is 5030.  It is an email with

17 the top date on the second email of July 22nd, 2008.

18           (Exhibit No. 5030 marked for Identification.)

19 BY MR. McDONALD:

20      Q.   If you can look at the initial email -- why don't

21 you read through it, first, and I will ask you some

22 questions.

23      A.   Thank you.  Okay.

24      Q.   Now, looking initially at the email dated July 22,

25 at the bottom half of that, which has been marked as 5030,
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 1 can you identify who Janelle Roy is?

 2      A.   Janelle Roy is my immediate supervisor.

 3      Q.   Do you report to Janelle Roy?

 4      A.   Daily.

 5      Q.   Do you not report to Nicoleta Smith?

 6      A.   Not since July of '07.  It might have been

 7 October, but in that time period.

 8      Q.   Is it true that until about August of 2007 you

 9 reported to Ms. Smith?

10      A.   Yes.  Well, both.  I was in Ms. Smith's team.  My

11 immediate supervisor was Janelle Roy.

12      Q.   Maybe just for background, so I understand how it

13 was configured, was Ms. Smith the supervisor and then Ms.

14 Roy?

15      A.   Ms. Roy was the supervisor of where I was

16 assigned, my immediate supervisor.  Nicoleta Smith was the

17 team leader for the special team for PacifiCare.

18      Q.   So looking back again at this email dated July 22,

19 2008, you see that you are a recipient on this email?

20      A.   Yes, I am.

21      Q.   In this email Ms. Roy is asking for information

22 about what type of complaints you have been seeing regarding

23 PacifiCare; is that right?

24      A.   Yes, she is.

25      Q.   Do you see in your response above in the top half
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 1 of the page, the third line down, "PacifiCare seems to be on

 2 their very best behavior in correcting the problem

 3 associated with the complaints and getting the claims

 4 reprocessed quickly.  They seem eager to at least

 5 demonstrate that they are conjoin-ant and reaching out to

 6 correct errors that have occurred"; is that right?

 7      A.   That's correct.

 8      Q.   When you wrote that you thought it was accurate;

 9 right?

10      A.   I did.

11           MR. McDONALD:  We would like to mark another

12 document as Exhibit 5031.

13           THE COURT:  Okay.  5031 is a set of emails with

14 the top date of January 10th, 2008.

15        (Exhibit No. 5031 marked for Identification.)

16 BY MR. McDONALD:

17      Q.   Mr. Masters, I would like you to review that,

18 please.

19           Now this is -- what has been marked as 5031 is a

20 two-page document starting at CDI20705 and ending at 20706;

21 is that right?

22      A.   That's correct.

23      Q.   This reflects the initial email.  Starting at the

24 bottom of the first page is an email from Barbara Love to a

25 series of people including you; is that right?



492

 1      A.   Yes.

 2      Q.   That email asked questions with respect to United

 3 Healthcare; is that correct?

 4      A.   Barbara Love's?

 5      Q.   Yes.

 6      A.   I think is just advising us how she obtains

 7 jurisdiction information from United Healthcare and sharing

 8 with the rest of the health unit officers.

 9      Q.   And then do you see your email responding?

10      A.   Yes, I do.

11      Q.   On the first page.  The first line -- this is

12 dated January 10th, 2008; right?

13      A.   2008.

14      Q.   The first line reads, "For the last year Steve and

15 I have had excellent success contacting the following United

16 Healthcare by telephone to obtain jurisdiction information."

17      A.   I do see that.

18      Q.   "They are very accommodating and actually

19 encourage us to call them for jurisdiction."

20      A.   That's correct.

21      Q.   "To date we have always received accurate

22 information on accounting matters."

23      A.   That's correct.

24      Q.   Down below you see there is another statement that

25 starts, "For PacifiCare Steve and I have called Melissa



493

 1 Bailey with good results.  Unlike UHC, we only have to

 2 contact her once or twice a month for jurisdiction"?

 3      A.   Yes, I did write that.

 4      Q.   At the time you wrote that, you believed it to be

 5 true?

 6      A.   I believed it to be true.

 7      Q.   Let me go back into a little bit of background so

 8 I understand how you work in the Department.

 9           Before you were assigned in PacifiCare, that

10 specific team, were you assigned to work as a subordinate to

11 Ms. Roy?

12      A.   Yes.

13      Q.   How long had she been your supervisor?

14      A.   Sometime in 2004, I believe.

15      Q.   When did you first start working with Ms. Smith as

16 a supervisor?

17      A.   In December of -- I think we formed the team in

18 January of '07.

19      Q.   So going back to that earlier exhibit -- and we

20 don't need to pull it up -- do you remember that

21 December 2006 email that you instructed PacifiCare

22 complaints were to go to Steve Brunelle, other than IMR

23 provider complaints?  Was it your recollection that at that

24 time there had not been a PacifiCare team created?

25      A.   I am not totally clear on that.  It was simply
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 1 outlined that Steve Burnelle -- what assignments he would

 2 receive.

 3      Q.   In preparation for giving your testimony here

 4 yesterday and today, did you review any documents?

 5      A.   I did.

 6      Q.   Can you describe for me what you reviewed.

 7      A.   I reviewed some copies of the claim file.

 8      Q.   Can you describe the quantity?

 9      A.   Two or three claim files.

10      Q.   Do they include some of the documents that were

11 introduced into evidence yesterday?

12      A.   Yes, they were.

13      Q.   Did you review documents that were not introduced

14 into evidence?

15      A.   No.

16      Q.   Do you recall when you conducted that review?

17      A.   Last week, few days.

18      Q.   Other than counsel for the Department of

19 Insurance, did you discuss the subject matter of your

20 testimony with anyone?

21      A.   No.

22      Q.   I would like to ask some questions about the

23 complaints process.  You went through that in some detail

24 yesterday, but I would like to get some further information.

25      A.   Okay, sure.



495

 1      Q.   In the usual case, when a complaint comes in --

 2 you describe the process of how complaints come in.  As a

 3 senior compliance officer, what is the first thing that you

 4 do when you review the complaint?

 5      A.   One of the first things we do is -- first of all,

 6 we were looking to see which company it is filed against.

 7 And we are always considering jurisdiction and we are always

 8 looking for what is the nature of the complaint.  We are

 9 always looking for if we have enough information such as the

10 claim number or the I.D. number so that we can facilitate

11 opening that file or not.

12      Q.   The issue of jurisdiction, is that something that

13 you commonly make an early assessment on?

14      A.   We try to.  It is on a case-by-case basis.

15      Q.   Am I correct -- tell me if you know.  Kaiser

16 Permanente is an HMO; is that correct?

17      A.   Yes.  We rarely would received a complaint.

18      Q.   If you, as a compliance officer, were to receive

19 an assignment that was a complaint against Kaiser

20 Permanente, what would you do?

21      A.   I would investigate in jurisdiction first.  They

22 may have -- one percent of their plans might fall within our

23 jurisdiction.  So to save the insurer and ourselves

24 resources of working on that, that is a practical matter to

25 rule that out first.
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 1      Q.   If you determine that it is a complaint addressing

 2 an HMO, would you refer the complainant to the Department of

 3 Managed Healthcare?

 4      A.   Yes, we would.

 5      Q.   Likewise, are there other types of complaints

 6 about entities that you determined at an early stage that

 7 are outside the Department's jurisdiction?

 8      A.   There are.

 9      Q.   Is there a plan that is regulated by the

10 Department of Labor?

11      A.   Yes, it is.

12      Q.   Can you describe how that comes about?

13      A.   Well, self-funded plans that are sponsored or

14 through a union trust usually fall within the jurisdiction

15 of the United States Department of Labor, under ERISA.  They

16 are frequently referred to as ERISA plans.  There are other

17 plans that are exempt plans, nonprofits, government entities

18 such as PERS.  So we of course try to keep an eye out for

19 those.  We have very limited resources.  If we believe it is

20 more properly handled under another agency or department or

21 an out-of-state contract, with another state's Department of

22 Insurance, we try to establish that and direct both the

23 consumer or provider to the proper party, because they don't

24 deserve the delay either.  And there is no     purpose --

25 there may be no purpose in trying to assistant them.
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 1      Q.   Do you send material directly to the other agency

 2 or do you respond to the complainant and give that person

 3 information about how to contact the appropriate agency?

 4      A.   For consumers, we do both.  For providers, we

 5 refer the providers to the agency and instruct them that

 6 they should consider contacting the other entity.

 7      Q.   And your understanding, the reasoning for doing

 8 this was because the Department of Insurance has limited

 9 resources and tries to devote its efforts to those matters

10 that are squarely within the Department's jurisdiction; is

11 that right?

12      A.   Where we can help the most.

13           MR. McDONALD:  Let me get another document marked.

14 This will be Exhibit 5033.  It is a one-page document,

15 CDI206717.

16           THE COURT:  It is an email with the date at the

17 top of May 9th, 2007.

18        (Exhibit No. 5033 marked for Identification.)

19           THE WITNESS:  I see that.

20 BY MR. McDONALD:

21      Q.   Do you see the original email starting at the

22 bottom, an email from Barbara Love.  Who is she?

23      A.   Barbara Love is a senior compliance officer, a

24 coworker of mine in the Consumer Services Bureau.

25      Q.   Do you see that you are a cc on this email of May
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 1 9th?

 2      A.   Yes, I do.

 3      Q.   Do you recall receiving this email?

 4      A.   If I read it, then I will know.  Okay.

 5      Q.   Do you see the last line of Ms. Love's email?

 6      A.   I do.

 7      Q.   It says, "Although the complaint involves a

 8 self-insured plan, I am opening it to see what type of

 9 response the Company comes back with regarding this

10 practice."

11                This, as you can see, is regarding United

12 Healthcare; is that right?

13      A.   Yes.

14      Q.   Do you see the response from Ms. Roy who you

15 identified as your supervisor?

16      A.   I do.

17      Q.   This response is copied to you as well?

18      A.   It is.

19      Q.   Ms. Roy's response is, "I definitely want to know

20 what their answer to this will be."

21      A.   That's what it states.

22      Q.   Do you recall receiving this?

23      A.   I do.

24      Q.   Did you do or say anything in response to these

25 emails?
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 1      A.   May have made a mental note, something like that.

 2           MR. GEE:  May I inquire into the relevance for a

 3 claim of United Healthcare.

 4           THE COURT:  He hasn't offered it into evidence,

 5 but I suspect it has to do with the fact that they are

 6 investigating things that are not in their jurisdiction.

 7           MR. GEE:  This is a United Healthcare complaint,

 8 not PacifiCare.

 9           THE COURT:  It is not offered yet.  I am going to

10 overrule your objection for now.

11           MR. McDONALD:  Your Honor, I will offer the

12 document for admission into evidence whenever you prefer.  I

13 was thinking of doing it at the end.  If you have a

14 preference of doing it intermittently, that's fine.

15           THE COURT:  I don't care.

16            Do you have any objection to 5030?

17           MR. GEE:  No objection.

18           THE COURT:  5031?

19           MR. GEE:  No objection.

20           THE COURT:  That will be entered.

21            Any objection to 5032?

22           (Exhibits 50231 and 5031 received into Evidenvce.)

23           MR. GEE:  The same relevance objection we brought

24 up a couple days ago with regard to Sleep Quest.

25           MR. McDONALD:  We already heard testimony from Mr.
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 1 Masters regarding what the Department's procedure is and

 2 typically it is not to pursue claims or complaints regarding

 3 self-insured plans and here is a document indicating that

 4 they actually pursued it.

 5           THE COURT:  What does it go to?  I understand what

 6 you are saying.  But the relevancy objection is what is it

 7 relevant to this matter.

 8           MR. McDONALD:  Thankfully, there will be more

 9 documentation relevant to this.  I think you heard testimony

10 that the Department -- through evidentiary -- the Department

11 would like to establish -- the two witnesses you heard

12 testimony from responded to inquiries, complaints that were

13 coming from the public and providers.  And the investigation

14 of PacifiCare that ensued was derived solely from that

15 source.

16           There is evidence that we already presented and

17 that we will continue to present that will demonstrate that

18 that is not so.  There was direction given from senior

19 personnel within the Department to pursue investigation of

20 the Company.  If only that the record be complete, that

21 there is not a misrepresentation of what the facts are.

22           THE COURT:  I will allow it in the same vein that

23 the Sleep Quest matters are.  If it becomes relevant to

24 something specific later, I will be glad to enter it into

25 evidence.
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 1           MR. McDONALD:  May I address that one more time?

 2           THE COURT:  Sure.

 3           MR. McDONALD:  It seems to me that what we are

 4 trying to do in this proceeding is to have a complete and

 5 accurate record.  As to this issue, which is how did the

 6 Department come to focus its attention based on these

 7 complaints, and then subsequently you will hear about the

 8 examination on this company.  The Department's presentation,

 9 the direct testimony was, smoke came up under the door.  We

10 had a series of complaints and we reacted to it.  And we

11 think that the documentary evidence that we have proffered

12 and submitted into evidence shows that is not the complete

13 picture and we would suggest that the completed picture

14 should be interpreted differently.  All we are trying to do

15 with the introduction of these documents is to have a

16 complete record upon which a ruling can be made.

17           THE COURT:  I am not saying that I am not entering

18 it into the record.  I am having trouble at this point

19 connecting it to something that I have to make a decision on

20 one way or another.  It may go to some defense.  I don't

21 know yet.  And it may go to the penalty, which has not been

22 specified.  So that's why I am saying I am not going to

23 enter it into evidence.  But at this time, it doesn't relate

24 to anything that I see that I have to make a decision on.

25           MR. STRUMWASSER:  I don't think any witness here
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 1 has made any representation about what the only sources of

 2 information was.  There was smoke coming under the door.

 3 Whether they also got a phone call is not important to us

 4 because it doesn't go to anything that is going to be the

 5 subject of this decision.

 6           MR. McDONALD:  But, Your Honor, had we not

 7 elicited testimony on this point and introduced or sought to

 8 introduce these documents, the record would, I believe, not

 9 be complete.

10           THE COURT:  You did, and I am letting it into the

11 record.  And when there was an objection before about it, I

12 told you that you could put this on as part of your record.

13 I told you you could do that even though it might not be

14 directly relevant to something at this time.

15                But I am not going to enter documents into

16 evidence until I can figure out what they relate to.  At

17 this point they don't relate to anything that I have to make

18 a decision on that I can see.  That that isn't to say that

19 it won't later on.  I am not going to stop you from asking

20 the questions.

21           MR. McDONALD:  I appreciate that.

22 BY MR. McDONALD:

23      Q.   Okay.  Mr. Masters, I am finished with that

24 document.

25           I would like to go back to understanding your
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 1 process in handling complaints.  As I understand it, after

 2 you received a complaint, you do an initial analysis about

 3 jurisdiction and other issues trying to ensure that you have

 4 all the records so you have an understanding.

 5                You send a letter out to the insurer advising

 6 the insurer of the complaint and instructing the insurer to

 7 respond to the complainant within 21 days.

 8      A.   That's correct.

 9      Q.   Typically you received a response from the

10 insurer, a copy of the response that the insurer has

11 prepared, and it goes to the complainant.  You also received

12 a copy of that?

13      A.   Yes, we do.  We require it.

14      Q.   If that is the conclusion of the correspondence

15 that a complaint comes in and complainant contends that they

16 went and had a blood test that was done, they were expecting

17 that they were going to have it paid at a certain level and

18 they thought the insurer incorrectly handled that.  The

19 insurer sends back documentation to the complainant and to

20 you that demonstrates that the payment was correct under the

21 terms of the policy.  And if you don't hear anything further

22 from the complainant, does that conclude your involvement in

23 the matter?

24      A.   We are going to review everything that we received

25 from the insurer.  And if they provide substantial support
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 1 for their position, if we do not note a mistake -- it

 2 doesn't mean there isn't a mistake -- then we would

 3 typically, if we didn't note a violation of noncompliance

 4 with insurance code, one of our regulations, or inconsistent

 5 application of coverage provisions in the policy, we

 6 probably would send a closing letter advising the

 7 complainant that the insurer, PacifiCare, has memorialized

 8 an explanation of what happened.  They get a copy of that

 9 letter and this appears to be something that we may not be

10 able to assist you further with.

11           But we do not form any legal opinion on whether or

12 not they should pursue it further for other remedies.  We

13 certainly advise them that they have that right.  If we hear

14 from the consumer, we may reopen the matter.

15      Q.   Do you categorize the different outcomes for each

16 complaint?

17      A.   What do you mean by that?

18      Q.   Do you have certain designations for justified

19 complaints for people?

20      A.   Yes, yes.

21      Q.   So are there two buckets of justified complaints,

22 unjustified complaints?

23      A.   Yes.

24      Q.   Are there other designations to your knowledge a

25 the Department makes in terms of putting into categories the
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 1 outcome?

 2      A.   There is another category of complaints that

 3 resulted in violations, perhaps not justified.

 4      Q.   Can you explain that category.

 5      A.   Yes, I could.  That means we have -- our duty is

 6 to perform a regulatory review.  Our duty is to our

 7 licensees.  We are obligated to see how they process the

 8 claim, if the complainant -- they say the claim wasn't paid

 9 properly or paid timely, for example.  One of many, many

10 examples.  However we found they omitted mandatory language,

11 advising them of their rights, or that some other violation

12 of one of the California insurance laws or regulations may

13 not be directly related to the allegations in the complaint.

14      Q.   So am I correct to understand that in that

15 situation the Department would characterize that as a

16 unadjusted complaint, one where violations were found?

17      A.   Correct.

18      Q.   Are you aware of the Department publishing any

19 data about complaints?

20      A.   Yes.  We track all the complaints, all the

21 violations for every insurer for every line of coverage and

22 they state it on their Web site.

23      Q.   Is there one category that is called complaints

24 found to require corrective action leading insured to

25 compromise or other remedies for complainant?
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 1      A.   I am not familiar with that.

 2      Q.   You are not familiar with that?

 3      A.   No.

 4      Q.   How about a category of "Complaint Without Merit"?

 5      A.   I am not familiar with that.

 6      Q.   "Complaint with Other Outcomes"?

 7      A.   I am not familiar with that.

 8      Q.   "Justified Complaints"?

 9      A.   I am familiar with that.

10      Q.   You are familiar with three categories,

11 "Justified," "Unjustified" and "Justified with Violations"?

12      A.   Pretty much.

13      Q.   When you find a violation of law, do you report to

14 your supervisor that you found one?

15      A.   No.  What we do is --  go ahead.

16      Q.   What do you do?

17      A.   We enumerate the violations in a violation letter

18 and that is reviewed by the supervisor.

19      Q.   Does your supervisor review every violation letter

20 that goes outer?

21      A.   Time permitting.  Other times she will -- a

22 supervisor may assign reviewing violations to one of the

23 senior officers.  They will never review their own violation

24 letters.

25      Q.   Does the Claims Services Bureau advise the legal
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 1 division of the Department of Insurance when a claim has

 2 been identified?

 3      A.   On some occasions.

 4      Q.   As a matter of course when a violation is found?

 5      A.   No.

 6      Q.   Is it a rare event when the legal division is

 7 advised?

 8      A.   I wouldn't say rare.  Infrequently.

 9      Q.   In your experience as a senior compliance officer,

10 how common is it that you issue a letter finding one or more

11 violations of law?

12      A.   Often.

13      Q.   Would you say daily?

14      A.   If I have the time, yes.  It could be hourly, if I

15 have more time.

16      Q.   It could be several times a day that you would

17 issue a violation letter?

18      A.   It could be.

19      Q.   On average -- you have been doing this for many

20 years now.  On average, how long does it take to -- let's

21 focus on the health insurance area, how long does it take

22 from a period when you get a complaint to the period of time

23 when you send out a closing letter?

24      A.   Because of circumstances, staff reduction, limited

25 resources, that time has increased over the last few years.
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 1 Probably in my case more than most because I have an

 2 overwhelming number of assignments.  I used to do it within

 3 30 days.  Now I might take an average of 60 or 90 days due

 4 to workload.

 5      Q.   Does the Department maintain a general workload

 6 for someone in your position for number of cases or anything

 7 like that?  Is there any method that is used?

 8      A.   We have a finite number of officers.  We have no

 9 control over what comes in the mail and the number of

10 complaints we received.  There are 40 million people in

11 California.  We have consumers and California contracts all

12 over the United States and in other countries.  There is no

13 way to control what comes in or your caseload.

14      Q.   I think there was testimony about when a complaint

15 comes in, there is an Oracle database that the Department

16 uses to track the complaints.

17      A.   That's correct.

18      Q.   For the use of that database, is there a

19 measurement of how many cases you have assigned to you at

20 any given time?

21      A.   We get reports of how many open files we have, how

22 many files we might have received, been assigned and closed

23 on a monthly basis.

24      Q.   So once a month you get a report.  What does that

25 report tell you?
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 1      A.   It tells me the total number of open files I have.

 2 It tells me how long -- it goes up to a certain period.  It

 3 will say over 90 days.  So that could be much longer than 90

 4 days.  And it tell us how many new assignments that you

 5 received that month and how many files you closed.

 6      Q.   Are those the four measurements, the number of

 7 open files, number of files over --

 8      A.   I would say 30 days, 60 days and I believe 90 days

 9 or more.

10      Q.   So it is a total number of files, sort of an aging

11 of those files, the number of new files assigned to you, the

12 number of files you closed in the past month?

13      A.   That's correct.

14      Q.   To your knowledge, are there certain expectations

15 that are -- that the Department maintains for someone in

16 your position as to what those numbers should show in terms

17 of number of files, timeliness?

18      A.   There is no specific number.  They expect me to

19 work as diligently and to produce as much as possible.

20      Q.   Sure.

21           So in terms of the aging, I just want to make sure

22 I understand.  Was it your earlier testimony that you tried

23 to close them within 30 days; is that right?

24      A.   We tried to close them as soon as possible.

25      Q.   Is there any -- to your knowledge -- any standard
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 1 that a supervisor uses to evaluate your performance in terms

 2 of timeliness of closing files?

 3      A.   In general we are always trying to close aging

 4 cases.  But there -- I can't give you a specific number if

 5 that is what you are looking for.

 6      Q.   Again, just so I am clear, when you talk about

 7 aging, is the initial date the date at the time the

 8 complaint was received by the Department?

 9      A.   And entered into the system.

10      Q.   And then whether it is shown as 30 days, 60 days,

11 more than 90 days, that is how far out from that original

12 complaint entry date; is that correct?

13      A.   Right.

14      Q.   So in the instances where you send a violation

15 letter to an insurer, you close the file and you send a

16 closing letter identifying violations, what do you then do?

17      A.   When I close a file and issue a violation letter?

18      Q.   Right.

19      A.   Send the file folder to our closed filed to be

20 filed in our closed file.

21      Q.   To your knowledge is there action taken on those

22 violations by the Department?

23      A.   It depends.  If the Department personnel,

24 officers, identify potential problems, a trend that's very

25 concerning, that could create a much more global problem,
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 1 then they would take further enforcement action.

 2      Q.   Do you know if your performance as a senior

 3 compliance officer is measured by the Department using any

 4 specific standards or metrics?

 5      A.   I am not aware of that.

 6      Q.   So you are not told that you have an expectation

 7 to close a prescribed number of files per week or month?

 8      A.   No, I am not.

 9      Q.   To your knowledge, there is no assessment made

10 about how many dollars might have been recovered by

11 consumers?

12      A.   Oh, yes, we track.  Recovery.

13      Q.   Can you explain how that is done?

14      A.   Well, it is simply if our regulatory review, an

15 investigation of the complaint, results in benefits in

16 and/or payments, we would calculate that amount and that is

17 entered into our computer system.  It is part of the closing

18 process.

19      Q.   So if a complaint comes in, you conduct an

20 investigation, correspond with the insurer, and the consumer

21 receives additional funds, there is a report made indicating

22 there has been a recovery for the benefit of that consumer?

23      A.   Not a report.

24      Q.   Okay.

25      A.   It is an entry.



512

 1      Q.   Is it in that Oracle spreadsheet?

 2      A.   It is -- there is a field entry on the screen and

 3 you enter it in there.

 4      Q.   Do you know what is done with that information?

 5      A.   That information is tracked on an accumulated

 6 basis and it is then reported monthly and yearly.  It is

 7 also -- the totals are given back us.

 8      Q.   So the Department has a mechanism to keep track of

 9 that and then report back to the compliance officers as to

10 how much was recovered?

11      A.   Yes, yes.  Sure.

12      Q.   Is there other dissemination of that information,

13 to your knowledge?

14      A.   No.  Other than to the complainant who received

15 the benefit or the payment.  I would imagine -- I have no

16 idea if they reported it.  I don't know.

17      Q.   Are you aware of any goals or expectations that

18 are set for you or other compliance officers with respect to

19 recoveries for the benefit of consumers?

20      A.   Nope.

21      Q.   Are there any other metrics that you can recall

22 that the Department maintains for claims that you process?

23      A.   I am not sure what you mean by "metrics."

24      Q.   Any other data.

25      A.   Raw numbers?
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 1      Q.   I guess what I am looking for is:  Do you have an

 2 understanding in connection with performing your job

 3 functions that in order to perform meets expectations, you

 4 are expected to close a certain number of files per week,

 5 per month, find a certain number of violations, recover a

 6 certain number of dollars?  I am just asking if you can

 7 identify what those performance numbers are.

 8      A.   I believe that is between each officer and their

 9 immediate supervisor.  I think that is done on an

10 officer-by-officer basis.

11      Q.   Am I correct to understand, then, that Ms. Roy who

12 is your supervisor may -- may apply a performance

13 measurement to you, whereas Ms. Smith may apply a different

14 measurement to a compliance officer whom she supervises?

15      A.   I can't speak for Ms. Roy.  I can't speak for her.

16      Q.   Just so I understand, you are not aware of any

17 consistent performance measurement that the Claim Services

18 Bureau applies to the performance of its compliance

19 officers.

20      A.   They monitor how much officers produce.  They

21 monitor their recoveries.  They keep track of how many files

22 we process, how many are open, how many are closed.  I have

23 never had a problem.  I can only speak for myself.  I really

24 can't...

25      Q.   I think you just testified that the Department
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 1 measures what you produce.  Just so I am clear, when you

 2 talk about what you produce, is that closed files or what

 3 measurement?

 4      A.   I would think recoveries, number of violations,

 5 open and closed files, special project.  I don't know.

 6      Q.   So it could be a combination --

 7      A.   Working on something like this.

 8      Q.   There is no special category for being compelled

 9 to sit in a hearing?

10           THE COURT:  Let's take 15 minutes.

11            (Recess.)

12 BY MR. McDONALD:

13      Q.   Mr. Masters, let me ask you a little bit of

14 information that is disseminated within the Department of

15 Insurance.

16           Do you regularly receive press releases that the

17 Department issues?

18      A.   Yes, we do.

19      Q.   Do you recall receiving the press release that was

20 issued by the Department in connection with the issuance of

21 the Order to Show Cause, the very first document that you

22 looked at on the stand with me?

23      A.   Vaguely.  I believe so.

24      Q.   As a general course, as a Department employee, you

25 receive emails with a press release; is that right?
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 1      A.   It could be in that manner.  We daily received

 2 E-clips and it is a compilation of news and media articles

 3 concerning all kinds of insurance issues.  Probably would

 4 have been posted in there, I'm sure if it was in a newspaper

 5 or press release from the Department, yeah.

 6      Q.   Those E-clips that you mentioned, are those

 7 something that is directed to you because of your position

 8 as a senior compliance officer --

 9      A.   Departmental.

10      Q.   As to those E-clips, do you know who issues those

11 within the Department?

12      A.   I don't know their exact title.  Public relations.

13 I'm not sure.

14      Q.   Is it something you get every day?

15      A.   Yes.

16      Q.   Now, in connection with the records that you

17 accumulate within the Department, are you aware of any

18 record retention policy?

19      A.   Could you repeat that?

20      Q.   Sure.  Talking about records -- maybe we should

21 separate it.

22           You have hard copies of some records; is that

23 right?

24      A.   Records of files or complaints?

25      Q.   Yes.
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 1      A.   Yes, we always have a hard copy.

 2      Q.   And then you have electronic records, for example,

 3 emails and things like that?

 4      A.   Emails, sure.  Sure.  We do not scan.

 5      Q.   With respect to the paper copies of files --

 6 complaint files, for example, are you aware of any record

 7 retention policy that the Department has?

 8      A.   We keep the files for as long as space permits and

 9 close files and then they are sent to a storage area.  And

10 that is as much as I know about that.

11      Q.   So in your workspace at the Department, you

12 maintain paper files, right?

13      A.   I do.

14      Q.   Are they exclusively complaint files?

15      A.   They are.  Well, I have reference materials.  I

16 have codes, other things.

17      Q.   But in terms of records, the complaint files,

18 let's focus on those for a minute.  Those are files that you

19 are actively working on and when you close them, then

20 physically do you have them moved elsewhere?

21      A.   Ideally, yes.  We do not have the space for these

22 files.  I have many closed files accumulated in my

23 workspace, yes.  And we have so much coming in that space is

24 a big problem.

25      Q.   So am I correct to understand that you are not
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 1 aware of any record retention policy with respect to those

 2 closed complaint files?

 3      A.   That the Department makes, that's not part of my

 4 duties or expertise.

 5      Q.   How about as to your practices?

 6      A.   We have an office support staff there in charge of

 7 filing.  And when space and time permits, they come and pick

 8 up closed files and move them to another spot.  And I'm sure

 9 they -- there are probably seven stops, an extended journey

10 for those files.

11      Q.   You are not aware of the details of what happens

12 to a closed file after it leaves your workspace?

13      A.   They are packed up in a boxes and sent to storage.

14      Q.   Do you ever destroy paper copies of documents?

15      A.   No, I do not, no.  I -- if -- we do purge some

16 files of unnecessary documents because of space.

17      Q.   Now, as I understand it, in your workspace you

18 have the paper copies, the files that you have are complaint

19 files and then some reference materials and codes and the

20 like.  Is that what you said?

21      A.   Yeah, like to assist you in your duties.

22      Q.   So you have your own sort of personal library of

23 documents that you can refer to; is that right?

24      A.   I don't know what you mean by "documents."

25      Q.   Well, you can tell me.  I am trying to understand
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 1 the hard copies, the paper copies you maintain.  You have

 2 complaint files.  I think I understand what that is.  And

 3 then --

 4      A.   Are you asking for PacifiCare specifically?

 5      Q.   No, no.  In your workspace.

 6      A.   In my workspace, I have closed files and boxes.

 7 And I have probably ten boxes right now.  And I have a bunch

 8 of open files.  I have guidelines and materials I have

 9 accumulated over the years regarding other agencies, for

10 example, how agencies work together.  Typically things like

11 that to assist consumer and complainant.

12      Q.   So as to the paper documents that you maintain,

13 you have open files, you have closed files that are on their

14 way to being transitioned elsewhere, and then you have

15 materials that you refer to from time to time that you

16 accumulated over the years.  Is that fair?

17      A.   Sure.

18      Q.   In those resource materials, do you have the

19 insurance code regulations that the Department of Insurance

20 has issued?

21      A.   Yes.

22      Q.   What other sort of legal materials do you

23 maintain?

24      A.   I keep some case law, copies of case law, that

25 help me with my work.
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 1      Q.   In connection with claims practices, do you

 2 remember any of the cases that you maintain copies of?

 3      A.   Well, there are 21 lines of insurance.  Some of

 4 them pertain to auto insurance and homeowners and declared

 5 disasters.  I frequently work on the projects like wildfire

 6 disasters and special legislation that has been passed to

 7 help those people who are victims or survivers.  I can't --

 8 it is overly broad.

 9      Q.   Do you maintain copies of cases dealing with

10 Insurance Code Section 790.03?

11      A.   Case law?

12      Q.   Yes.

13      A.   No.

14      Q.   How about case law dealing with Insurance Code

15 Section 101.69(i)?

16      A.   No.

17      Q.   How about Insurance Code Section 101.13?

18      A.   I refer directly to the Code.

19      Q.   Do you maintain any other resource or guide with

20 respect to Insurance Code Section 790.03?

21      A.   I refer directly to the Code, the statute or the

22 regulation.  So that means I am very conversant with that.

23      Q.   So the sole resource you use in the course of

24 doing your job, which includes making determinations about

25 violations of Insurance Code Section 790.03(h), is the
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 1 statutory language?

 2      A.   That's correct.

 3      Q.   You don't refer to any other resource?

 4           MR. GEE:  Asked and answered.

 5           THE COURT:  I will allow it.  Do you refer to any

 6 other resources for that?

 7           THE WITNESS:  I don't believe so.

 8 BY MR. McDONALD:

 9      Q.   Since we are talking about Insurance Code Section

10 790.03(h), I will ask you:  Do you consult with others

11 within the Department in making determinations about whether

12 a violation of that statute has occurred in connection with

13 any specific complaint?

14      A.   Of course.

15      Q.   With whom would you consult?

16      A.   Any coworker or other officers or supervisors, a

17 division bureau chief, division chief if they ask me, we

18 discuss it.

19      Q.   If you are attempting to make a connection with

20 yourself with a case that you have been assigned, do you

21 engage in consultation with others before making a

22 determination as to whether a violation of Section 790.03(h)

23 has occurred?

24      A.   I do not.

25      Q.   Do others consult with you on that question
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 1 sometimes?

 2      A.   Frequently.

 3      Q.   I think you gave testimony yesterday to the effect

 4 that one of your responsibilities at the insurance

 5 department is to provide training.

 6      A.   I do.

 7      Q.   Among the subject matters that you provide

 8 training in is the determination of what constitutes a

 9 violation of Insurance Code Section 790.03(h)?

10      A.   Not specifically for that section, but it may be

11 covered in an overview of their duties or procedures.

12      Q.   Does the training that you provide include

13 instruction or guidance as to determining what constitutes a

14 violation of Insurance Code Section 10123.13?

15      A.   Yes.

16      Q.   Can you describe what that --

17      A.   13(a) or 13?

18      Q.   We can cover 13(a), (b) and (c).  I would like to

19 understand what it is that your training involves in

20 instructing others as to Insurance Code Section 10123.13(a).

21      A.   10123.13(a) was an insurance code that was enacted

22 specifically for health insurance.  I believe it was, in

23 fact, 1/1/06.  I may be off on the effective date.  But it

24 states that all insurers are required to process claims

25 within 30 days from the dates they received the claim from
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 1 or from the date they received all information reasonably

 2 necessary to process that claim.  It goes on further to

 3 state that language advising claim providers that if a claim

 4 has been tested in any way, they have a right to seek review

 5 with the California Department of Insurance.

 6      Q.   Now, in the course of your providing training on

 7 this subject matter, to whom have you provided training?

 8      A.   To other officers in the health unit.

 9      Q.   Who would that be?  How many people are there?

10      A.   I believe the health unit currently consists of 11

11 officers and one supervisor.

12      Q.   Are you assigned to the health unit?

13      A.   Yes, I am.

14      Q.   Have you conducted more than one training on this

15 topic?

16      A.   On this topic?

17      Q.   Insurance Code Section 10123.13.

18      A.   I have given this on-the-job training more than

19 one time.

20      Q.   You said say individual on-the-job training.  Is

21 that essentially one-on-one interactions with other

22 officers?

23      A.   Yes, it is.

24      Q.   Were there any formal presentations that you have

25 made to one or more people?
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 1      A.   Yes, there was.  When we formed the health unit,

 2 we did a training for all the officers.

 3      Q.   In connection with that training, did you prepare

 4 any materials to disseminate to the people who were trained?

 5      A.   We have a health procedures manual.

 6      Q.   Were you involved in the creation of the health

 7 procedures manual?

 8      A.   As it relates to provider complaints and

 9 independent medical reviews, yes.

10      Q.   Do you know when that was created?

11      A.   Early part of 2008, in the first quarter.  That's

12 as close as I can be.  I have to research.

13      Q.   Do you have a copy of the health procedures

14 manual?

15      A.   Yes.

16      Q.   Is it something that you refer to?

17      A.   Occasionally.

18      Q.   To your knowledge, do other officers refer to it

19 in the course of doing their work in reviewing complaints?

20      A.   I hope so.  I believe so.

21      Q.   Are there any other materials that you created

22 regarding the review of complaints involving health insurers

23 that you created for training?

24      A.   I don't recall any others.

25      Q.   You have not prepared any little guides, cheat
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 1 sheets, things that some of your colleagues can have to help

 2 to guide them through analyzing complaints?

 3      A.   Some of those things already existed.  No, I

 4 didn't.

 5      Q.   Well, if you can explain to me what already

 6 existed.

 7      A.   Well, we have like a CSP file review.  You

 8 observed samples of those in my earlier testimony.  We

 9 reviewed that together.

10      Q.   So that is a form?

11      A.   It is a very basic form.

12      Q.   Is there anything else that accompanies that and

13 gives an instruction as to how to complete that form?

14      A.   No.

15      Q.   Are there other documents that you refer or refer

16 others to for guidance in conducting reviewing of complaints

17 against health insurers?

18      A.   We have a summary, not for all, but most of the

19 violations for all lines of insurance, including health

20 insurance.

21      Q.   Is that a summary of the statutes and regulations

22 that typically come out as violations?  Is that right?

23      A.   Yes.

24      Q.   To your knowledge, is that summary a verbatim

25 extract of the statute?
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 1      A.   Not verbatim.

 2      Q.   So there is a -- someone has summarized --

 3      A.   Abbreviated.

 4      Q.   Do some or all compliance officers have that

 5 summary of statutes?

 6      A.   I believe they do.

 7      Q.   Am I correct to understand that you have a copy of

 8 summary and regulations in your office?

 9      A.   Yes.

10      Q.   Does it have a name?

11      A.   We refer to it as a cheat sheet.  Violation cheat

12 sheet.

13      Q.   So let me make sure I understand what you have in

14 your office as reference materials in dealing with -- and

15 let's focus on health insurer complaints.  You have a health

16 procedures manual; is that's right?

17      A.   I do.

18      Q.   Do you have this violation cheat sheet?

19      A.   I do.

20      Q.   Do you have a copy of the Insurance Code?

21      A.   Many copies of different years.

22      Q.   Other the years.  Do you have copies of the

23 relevant regulations?

24      A.   Yes, I do.

25      Q.   Do you have any other reference materials that you
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 1 use in conducting your review of complaints?

 2      A.   Not that I can recall.  That sounds complete.

 3      Q.   When you have requests about whether the facts

 4 that appear to you based on a complaint file, whether they

 5 constitute a violation of one of the laws affecting health

 6 insurers, how do you try to resolve that?  Do you talk to

 7 others in your unit?

 8      A.   I go to the statute first.

 9      Q.   And if you are still unclear as to whether or not

10 the conduct you are examining constitutes a violation, what

11 do you do?  Tell me what you do or tell me if that ever

12 arises.

13      A.   It arises rarely.  But of course I would seek

14 counsel with my supervisor.  She may entail [sic] ask her

15 supervisor, et cetera.  We may request an internal opinion

16 from our legal department.

17      Q.   Are you able to make a request for an internal

18 legal department opinion?

19      A.   Could you define what you mean by "opinion."

20      Q.   Well, I was trying to use the same term you used

21 in your answer, so whatever you had understood.

22      A.   I might ask one of our legal staff for their

23 impression on how a statute may apply to a specific

24 circumstance.  They would give me their impression.  They

25 would not write and issue a formal opinion.
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 1      Q.   So you might have an informal consultation with a

 2 lawyer?

 3      A.   Just like insurance companies do.

 4      Q.   Are you able to do that unilaterally or are you

 5 expected to work through your supervisor to do that?

 6      A.   I work for the government.  There are protocols.

 7 There is a chain of command.  They do want to be included.

 8 If there is an email, they want a copy.

 9      Q.   So as a matter of course, do you consult with your

10 supervisor before seeking to elicit consultation with a

11 lawyer on a question you have?

12      A.   That would be the normal method I would use.

13      Q.   Now, going back to the reference materials that we

14 talked about that you maintain in your office, the health

15 procedures manual, the violation cheat sheet, copies of

16 statutes, regulations, does that correctly summarize the

17 reference materials that you refer to?

18      A.   Yes.

19      Q.   Are you aware of other compliance officers who

20 deal with complaints against health insurers who have other

21 reference materials beyond those that you use?

22      A.   No, I am not.

23      Q.   I'm sorry?

24      A.   No, I'm not.

25      Q.   So it may be that others do have other materials?
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 1      A.   I would not inventory their work area.

 2      Q.   But no one has shown you, look, I have this NAIC

 3 guide or something like that?

 4      A.   I don't recall any.

 5      Q.   We have talked about your paper records.  Am I

 6 correct to understand that your testimony was that you have

 7 not destroyed documents; is that right?

 8      A.   I believe I said occasionally we will purge some

 9 records, especially is -- that's what I said.

10      Q.   How do you make a determination as to what records

11 to purge?

12      A.   If I found no violations and this is a closed

13 issue, I may purge records in the interest of space.  If an

14 insurer sends me a hundred-page copy of their insurance

15 policy and we do not need it, perhaps there was no

16 controversy, we'll purge that.  We don't have the space.

17      Q.   Is that with respect solely to closed files?

18      A.   That's correct.

19      Q.   You wouldn't purge files of active complaint

20 files, would you?

21      A.   I would never do that.

22      Q.   Do you recall if you purged any files since

23 January 1, 2006?

24      A.   Not specifically, but probably.

25      Q.   Do you know if any of the files that you purged in
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 1 that time period involved a complaint against PacifiCare?

 2      A.   Absolutely not.

 3      Q.   You answer "absolutely not."  Can you explain

 4 that?

 5      A.   Everything I have ever received, printed,

 6 produced, I have got.

 7      Q.   Did you understand that to be consistent per

 8 department policy?

 9      A.   No.

10      Q.   Can you explain why?

11      A.   I am a very thorough compliance officer.

12      Q.   You felt it important because you felt that is

13 what a thorough compliance officer would do?

14      A.   Not because that is what a thorough compliance

15 officer would do necessarily.  That is what Robert Masters

16 would do.

17      Q.   And you are a thorough compliance officer, right?

18      A.   I think so.

19      Q.   You would agree, wouldn't you, that different

20 compliance officers can review a single set of facts

21 differently?

22      A.   Of course.

23      Q.   So you could -- two different compliance officers

24 could be presented with a single set of facts and reach

25 different conclusions; right?
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 1      A.   They are human.  Correct.

 2           MR. McDONALD:  I would like to have a document

 3 marked as the next exhibit.

 4           THE COURT:  5033.

 5           MR. McDONALD:  It a one-page email string,

 6 CDI17696.

 7           THE COURT:  It has a date at the top of May 15th,

 8 2007.

 9        (Exhibit No. 5033A marked for Identification.)

10 BY MR. McDONALD:

11      Q.   If you could, take a minute to review that sheet,

12 Mr. Masters.

13      A.   Okay.

14      Q.   Do you recall seeing this document previously?

15      A.   It looks familiar.

16      Q.   Does the bottom email appear to be an email from

17 Jean Diaz from PacifiCare to Nicoleta Smith transmitting the

18 revised version of the EOB?  Do you see that?

19      A.   I do.

20      Q.   Do you see the response -- I'm sorry.  Then the

21 next email from Nicoleta Smith addressed to several people

22 including you, saying, "Please let me know if it looks okay

23 to you.  I will get back to the Company."  Do you see that?

24      A.   I do.

25      Q.   Do you see the response from Barbara Love?  I
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 1 believe you identified her as another compliance officer?

 2      A.   I did.

 3      Q.   Is she in the health unit?

 4      A.   She is.

 5      Q.   You see her response to Nicoleta Smith, which is

 6 copied to you and others, "This version appears to contain

 7 all the necessary info."

 8                Right?

 9      A.   I see that.

10           MR. McDONALD:  I would like that marked as the

11 next exhibit, a four-page document starting at CDI17870 and

12 ending at 17873.

13           THE COURT:  It is 5034 and the top date is

14 May 17th, 2007.

15        (Exhibit No. 5034 marked for Identification.)

16 BY MR. McDONALD:

17      Q.   Maybe Mr. Masters, I would ask you to start at the

18 back.  I think it will look familiar to you if you start at

19 page 17873 and work your way forward.

20      A.   Okay.

21      Q.   Thank you for taking the time to review this.  If

22 you look at Exhibit 5034, and in particular CDI17872, at the

23 bottom there is the email from Nicoleta Smith to several

24 people, including what we saw also on Exhibit 5033, which is

25 asking, "Please met me know if it looked okay to you."
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 1 Right?

 2      A.   Correct.

 3      Q.   The next email appears to be an email from David

 4 Stolls who we learned from Ms. Smith's testimony was her

 5 supervisor at the time.

 6      A.   That's right.

 7      Q.   This is directed to Ms. Roy, your supervisor;

 8 right?

 9      A.   Yes.

10      Q.   And then it is directed to Mr. Cignarale and then

11 FYI, Barbara and Steve.  Who do you understand those people

12 to be?

13      A.   Barbara Love and Steve Burnelle.

14      Q.   Two compliance officers?

15      A.   Two compliance.

16      Q.   It says, "FYI, Barbara and Steve have found it

17 satisfactory."

18                You understood that to be the EOB?

19      A.   The proposed language from the EOB, certainly.

20      Q.   So "FYI Barbara and Steve have found it

21 satisfactory."

22                Do you see that?

23      A.   I do.

24      Q.   You don't have any reason to believe that

25 Mr. Stolls was misreporting the reaction of both
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 1 Mr. Burnelle and Ms. Love, do you?

 2      A.   No.

 3      Q.   We saw in Exhibit 5033 that Ms. Love's reaction

 4 was to say it looks okay?

 5      A.   We did.

 6      Q.   Now the next email up the email chain is from

 7 Ms. Roy?

 8      A.   That's correct.

 9      Q.   You see the final line of her email that is

10 underlined and in bold saying, "but please do not approve

11 this as it is written"?

12                Do you see that?

13      A.   I do.

14      Q.   Do you recall receiving a copy of this email chain

15 at some PacifiCare point?

16      A.   I do now.

17      Q.   Am I to understand that looking at CDI17871, that

18 you had -- in particular the Nicoleta Smith email of May

19 16th -- that you had made a suggestion that says, "I

20 forwarded Bob's suggestion under separate email to both you

21 and Dave"?

22      A.   I see that.

23      Q.   Moving further up the email chain, there is an

24 email on the very first page, 17870, indicating further

25 comments from you about what should be included in this
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 1 form; correct?

 2      A.   Could you repeat that?

 3      Q.   Did you look at the second email from the top?

 4 17870, that is an email from you?

 5      A.   That is.  It appears upon.

 6      Q.   You indicate that there was additional language

 7 that is needed; correct?

 8      A.   Correct.

 9      Q.   So this is an example, is it not, of an instance

10 where two compliance officers had a view that the form

11 looked satisfactory in their mind, but other compliance

12 officers saw it differently?

13      A.   It appears so.

14      Q.   Does that happen with any frequency?

15      A.   It is not unusual.

16      Q.   Now, do you recall there being -- in 2007 there

17 being inquiries within the Department about PacificCare's

18 performance -- inquiries that you and other compliance

19 officers received?

20      A.   Inquiries from whom?

21      Q.   Others within the Department.

22      A.   The team that was involved and the chain of

23 command, certainly.

24      Q.   Okay.  Are you aware of inquiries that were posed

25 to which the response was we don't have any information to
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 1 support that perceived potential problem?

 2      A.   From whom?

 3      Q.   From another compliance officer.

 4           MR. STRUMWASSER:  Ambiguous.

 5           THE COURT:  Sustained.

 6           MR. McDONALD:  Let me present to you another

 7 document, a two-page document, CDI18869, ending 18870.

 8           THE COURT:  Exhibit 5035, and it has the date at

 9 the top of July 31st, 2007.

10        (Exhibit No. 5035 marked for Identification.)

11 BY MR. McDONALD:

12      Q.   I ask you to take a minute to review this email.

13           Have you had an opportunity to review what has

14 been marked as 5035?

15      A.   Thank you, I have.

16      Q.   You see at the bottom of the first page and

17 carrying over to the second page is an email message from

18 Barbara Love to Mr. Brunelle and yourself asking as to

19 whether you are aware of complaints similar to what she

20 described in her email; is that correct?

21      A.   Regarding United Healthcare?

22      Q.   Yes.

23      A.   Yes, I see her email.

24      Q.   So she has made an inquiry of both you and

25 Mr. Brunelle and both of you respond that you are not
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 1 aware -- you have not seen this type of complaint; is that

 2 correct?

 3      A.   That's correct.

 4           MR. McDONALD:  If we can have this marked as

 5 Exhibit 5036.

 6           THE COURT:  This is an email with a top date of

 7 May 5, 2009.

 8           MR. McDONALD:  That is a two-page document

 9 CDI176731 and 17632.

10           (Exhibit No. 5036 marked for Identification.)

11           THE WITNESS:  I have read it.

12 BY MR. McDONALD:

13      Q.   Do you remember this email chain?

14      A.   I do.

15      Q.   The originating one that starts on 17632 is from

16 your supervisor, Janelle Roy and Barbara Love?

17      A.   Correct.

18      Q.   The inquiry has to do with -- it mentions Leone

19 was looking for cases where the complainant (reads

20 inaudibly).

21                Do you see that?  It is on the second page.

22 The original email from you and Barbara Love.

23      A.   I see that, yes.

24      Q.   Do you know who Leone is?  Who is being referred

25 to in that email?
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 1      A.   Leone, Tiffany.

 2      Q.   So can you identify to me where in the

 3 organization Ms. Tiffany resides relative to you?

 4      A.   My immediate supervisor is Janelle Roy.  She is

 5 under the immediate supervision of the Consumer Services

 6 Bureau chief, who is under -- whose immediate supervisor is

 7 the division chief, Leone Tiffany.

 8      Q.   And you see in response to that inquiry the first

 9 response from Ms. Love indicates that she checked her

10 inquiry from January 1, 2006 to the present and found

11 nothing regarding this issue.  Do you see that?

12      A.   I do.

13      Q.   Then similarly your email response is directly

14 above Ms. Love and it, likewise, indicates that I have never

15 received any consumer complaints about the criteria of the

16 24-hour period preadmission; is that correct?

17      A.   That's correct.

18      Q.   I am going to change gears.  We have talked about

19 your paper copies, the files that you maintain.

20      A.   Yes.

21      Q.   I neglected to follow-up on the electronic files

22 that you maintained.  To your knowledge, does the Department

23 have a policy about how long these files should be

24 maintained?

25      A.   No, I am not aware of that.



538

 1      Q.   Do you have a policy that you employ in

 2 maintaining electronic files?

 3      A.   No, I don't.

 4      Q.   Now as to PacifiCare, do you know if you deleted

 5 or otherwise eliminated any other electronic files relating

 6 to PacifiCare?

 7      A.   I didn't delete anything relating to PacifiCare.

 8      Q.   Do you maintain a -- on your computer, do you

 9 maintain electric folders?

10      A.   For different projects.

11      Q.   Do you have a PacifiCare folder with PacifiCare

12 documents?

13      A.   Several.  Several.  I'm sure.

14      Q.   Can you identify for me what those different

15 folders are?

16      A.   They would be things received from PacifiCare that

17 were received and accumulated during the course of this

18 investigation of PacifiCare.  They might be something I

19 transmitted or prepared for our legal department,

20 enforcement.  That's what it would be.

21      Q.   I am trying to understand you.  It sounded as if

22 you indicated that you have more than one electronic folder

23 of PacifiCare records on your computer.  Is that right?

24      A.   I think I may have one or two.  One would be

25 documents received, and one would be my work product.
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 1      Q.   And would those folders contain the universe of

 2 all your PacifiCare documents?

 3      A.   Many of the letters we issued would be in the

 4 individual file records in the computer.  Of course there

 5 are emails, also, that would be either in a folder or auto

 6 archives.

 7      Q.   That's why I was curious.  Did you set up a

 8 PacifiCare folder and transfer from your inbox, outboxes,

 9 whatever all your PacifiCare emails to a particular folder?

10      A.   For this action I made available every electronic

11 record I could find and transmitted it.

12      Q.   Was this this past summer in the course of

13 discovery that you were asked to produce all your PacifiCare

14 documents?

15      A.   I believe so.

16      Q.   Prior to that time, had you set up a segregated

17 PacifiCare folder or some way of having a repository so you

18 knew you had PacifiCare documents located in a prescribed

19 location on your computer?

20      A.   I had CDI documents regarding PacifiCare for

21 different time periods in a folder.

22      Q.   What caused you for those time periods -- and

23 we'll talk about what those time periods -- but what caused

24 you to set up one or more folders relating to PacifiCare?

25      A.   Due to the magnitude and then the number of
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 1 problems we were being inundated with, we were accumulating

 2 information, evidence which we intended to send to our legal

 3 department so they could take the next step to determine

 4 whether additional escalated enforcement action was

 5 appropriate or not.

 6      Q.   Do you remember when you made that determination

 7 and set up these separate folders on your computer?

 8      A.   I was given deadlines, times, dates to prepare as

 9 many files, complaint files from PacifiCare to a summary and

10 include that in a legal service referral.

11      Q.   Do you remember when that occurred?

12      A.   I think the first stage was March 7th, '07 or

13 thereabouts or 17th, perhaps.

14      Q.   How is it that you were able to recall that date?

15      A.   I just recollect it.

16      Q.   How is it that you were to prepare segregated

17 files?  Did a supervisor talk to you about this?

18      A.   I worked on similar projects for other lines of

19 insurance and other insureds.  We have standard procedures

20 for developing a legal service referral.

21      Q.   Who instructed you to develop records for a legal

22 services referral?

23      A.   Nicoleta Smith and Dave Stolls.

24      Q.   You think that was March 7th or 17th?

25      A.   I believe I said April.
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 1      Q.   I'm sorry.  I misheard you.  So March is when you

 2 were given that instruction?

 3      A.   I worked as hard as I could on that project and

 4 printed out as many files and summaries and what occurred,

 5 all the violations, et cetera, and provided that to Nicoleta

 6 Smith, the team leader.

 7      Q.   In order to do that, what did you need to do?  Did

 8 you have to go back to hard paper copies of files, or were

 9 you relying on electric records?

10      A.   Both.

11      Q.   How far back in time did you go, do you recall?

12      A.   I believe we commenced June 23rd, '06 to April of

13 '07.

14      Q.   Had you previously set up a PacifiCare specific

15 folder on your computer?

16      A.   No.

17      Q.   So were you required to go back through your paper

18 record and your electronic records to identify the

19 PacifiCare complaints and then create summaries of each of

20 those complaints; is that right?

21      A.   Between the hard copy and the electronic file,

22 yes.

23      Q.   Do you know how long it took you to complete that

24 project?

25      A.   (No response.)
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 1      Q.   If you don't remember --

 2      A.   Well, that is one extra duty on top of many, many

 3 other duties I was involved with at the time.  So are you

 4 asking me in hours, weeks, months, how much per day?  I

 5 don't know.  It is very time intensive work.  Several

 6 months.

 7      Q.   At that point, did you create more than one

 8 PacifiCare folder on your computer?

 9      A.   I believe I had two, as I mentioned before.  I had

10 to segregate what was coming in on documents and CDs and

11 spreadsheets from PacifiCare from what I was producing and

12 providing to the team leader, which would go through the

13 chain of command at CDI.

14      Q.   So effectively did you distill down both the paper

15 records and electronic records to a single electric summary

16 that could be then forwarded on.  Is that a fair

17 representation of what occurred?

18      A.   It was more like a format to create a document

19 from scratch, using information, pulling it from both

20 electronic and hard copy.

21      Q.   I am going to switch topics a bit at this point.

22                Now, I understand that among the violations

23 that you found in some of the letters that I think we saw

24 briefly yesterday, it had to do with some statutes that deal

25 with required language or required notice towards
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 1 independent medical review. Is that right?

 2      A.   That's correct.

 3      Q.   Then the notice that was required to be given to

 4 providers and consumers regarding their right to have the

 5 Department review a complaint?

 6      A.   Correct.

 7      Q.   Then there are issues under Insurance Code Section

 8 79003.  We talked a little bit -- is that correct?

 9      A.   Yes, that is.

10      Q.   There were various regulations of Fair Claims

11 Practice regulations?

12      A.   That's correct.

13      Q.   Those are regulations that you use I assume every

14 day in the work that you do?

15      A.   Yes, it is.

16      Q.   Now, one of the provisions under the Fair Claims

17 Settlement Practice is Section 2695.7(d)?

18      A.   Yes.

19      Q.   Which I assume you have memorialized.  If I wrote

20 it down correctly, it requires an insurer to conduct and

21 diligently pursue a fair and thorough and fair and objective

22 investigation.  Does that sound right to you?

23      A.   That part of it.

24      Q.   Can you explain your understanding of what it

25 means to diligently pursue, and just take out part of the
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 1 regulation?

 2      A.   I think the insurance company has a right, they

 3 also have an obligation and the duty, the burden to

 4 diligently, thoroughly, fairly, objectively evaluate all the

 5 information without any predetermination and come to a

 6 logical conclusion, an objective, fair conclusion.

 7      Q.   So maybe we'll just talk about that entire clause.

 8 "The obligation to conduct and diligently pursue a thorough,

 9 fair and objective investigation."

10                How do you make a determination as to whether

11 that has occurred?

12      A.   I look at what they have done, what measures, what

13 actions they have taken to obtain all the information they

14 need.

15      Q.   What standard do you employ to make that

16 determination?

17      A.   It is a very subjective process.  Would you like

18 an example?

19      Q.   Sure.

20      A.   If you are denying something because there are no

21 required medical records, you should request those medical

22 records.  If you haven't done so, you should not deny the

23 claim.

24           THE COURT:  We'll go off the record.

25           MR. McDONALD:  I would like to ask another
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 1 document be marked.  It is a multi-page document, Bates

 2 number CID33293.  Is the first page.  The last page is

 3 33346.

 4           THE COURT:  I will mark that as Exhibit 5037.  It

 5 is titled "Healthcare Provider Complaint Handling Manual

 6 Table of Contents."

 7      (Exhibit No. 5037 was marked for Identification.)

 8 BY MR. McDONALD:

 9      Q.   Earlier this morning, I think you testified about

10 a health procedures manual that I think people in the

11 compliance -- you and other compliance officers used to

12 assess -- to do your work in connection with complaints; is

13 that right?

14           MR. GEE:  Objection.  Mischaracterizes his

15 testimony.

16           THE COURT:  I don't remember what it was.  Okay,

17 cross-examination.  Were you referring to this document

18 before?

19           THE WITNESS:  He is referring to something a

20 little different.

21 BY MR. McDONALD:

22      Q.   Can you identify this document for me, or do you

23 want to review it first?

24      A.   Okay.

25      Q.   You have had a chance to at least just briefly
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 1 review the contents of this document?

 2      A.   Yes, I have.

 3      Q.   Have you seen this document before?

 4      A.   Yes, I have.

 5      Q.   Where did you see it?

 6      A.   At the California Department of Insurance Claim

 7 Service Bureau.

 8      Q.   Do you remember when you first saw it?

 9      A.   Probably in February of 2006.  Last part of it.

10      Q.   What is this document, to your understanding?

11      A.   It is what the title says, "Healthcare Provider

12 Complaints Handling Manual Table of Contents."

13      Q.   Do you know what use, if any, was made at the

14 Department?

15      A.   It is a training tool, an aid, that was prepared

16 as a result of legislation enacted by the State of

17 California.

18      Q.   Were you involved in the creation of this

19 document?

20      A.   I participated in this, yes.

21      Q.   To your knowledge, who else participated in its

22 creation?

23      A.   Richard Masters, senior insurance compliance

24 officer.  Several other members.  The provider complaint

25 team.  I believe Barbara Love, Gail Smith, Janelle Roy.
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 1      Q.   Do you remember this morning you provided

 2 responses to some questions I asked about those references

 3 that you maintained at your workspace?  You talked about

 4 having the insurance codes, regulations, and then some other

 5 reference materials.  I believe you made reference to a

 6 health procedures manual; is that right?

 7      A.   I don't remember the exact terminology.  Something

 8 to that effect.

 9      Q.   Was this the manual to which you were referring?

10      A.   This is for healthcare providers only.

11      Q.   So is this not the manual to which you were

12 referring?

13      A.   This would be included as part of the health

14 procedures manual.

15      Q.   So is there another manual for complaints by

16 consumers or members?

17      A.   I believe the current version of the health

18 complaint manual has a section for consumers, a section for

19 providers, and a section for independent medical review.

20      Q.   So am I correct to understand that that is perhaps

21 an earlier version of the manual than the one you currently

22 use?

23      A.   I believe it has been revised.

24      Q.   So this is an earlier version?

25      A.   Yes.
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 1      Q.   So looking at the first page or so, can you

 2 identify the version number or date of when this manual was

 3 prepared?

 4      A.   Not on the first page.

 5      Q.   How about any other page?

 6      A.   Second page I can.

 7      Q.   What can you identify?

 8      A.   At the top right corner, I identify February 21,

 9 2006.

10      Q.   What does that tell you?

11      A.   That's when this was prepared.

12           THE COURT:  I think it is the top left corner.

13           THE WITNESS:  Top left, excuse me.

14 BY MR. McDONALD:

15      Q.   If we had the current manual, if we looked at the

16 current manual in the upper left-hand corner, we would see a

17 more recent date?

18      A.   I don't know.  I would have to see that.

19      Q.   Can you describe for me how you believe the

20 current manual differs from this manual?

21      A.   This is only for healthcare providers, what you

22 are talking about, and I have already explained the current

23 one has three parts.  This would be one of those three

24 parts.

25      Q.   Back at February 21, 2006, the date that you
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 1 directed us to, is there a document that this was a subset

 2 of, a part of, that had additional pieces?

 3      A.   No.  This was an initial document.

 4      Q.   Okay.  So let me make sure I am clear.  In early

 5 2006 -- and apparently this is dated February of 2006 --

 6 your unit created a manual that was specific to provider

 7 complaints; is that correct?

 8      A.   We prepared -- yes, we prepared this, the document

 9 we are reviewing currently.

10      Q.   Did there exist, at that time, any other manual

11 for handling complaints?

12      A.   No.

13      Q.   So there was no comparable consumer complaint

14 manual?

15      A.   Are you speaking about health insurance or all

16 lines of insurance?

17      Q.   Health insurance.

18      A.   Okay.  Well, there is a big difference.  None for

19 health insurance.

20      Q.   For other lines?

21      A.   There is a basic training manual, orientation

22 manual.

23      Q.   For whom is that training manual created?

24      A.   For new employees.

25      Q.   Any specific type of employee?  Is it for
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 1 employees within the compliance --

 2      A.   Compliance officers.

 3      Q.   Do you have one of those training manuals?

 4      A.   I believe it is online.  I have not -- I have not

 5 looked at it for many years, six, seven years.

 6      Q.   So it is a resource that is available to you if

 7 you choose to use it, but you haven't needed to use it?

 8      A.   No, I haven't needed to use it since my initial

 9 training.

10      Q.   But it is available?

11      A.   It is available.

12      Q.   If you know, are you aware of whether anyone else

13 provided that training manual to be produced in this case in

14 response to a discovery request?

15      A.   I don't know.  I am not aware of that.  I don't

16 know.

17      Q.   Looking at this document, Exhibit 5037, how many

18 versions or additions of a health complaint handling manual

19 are you aware of?

20      A.   Looking at the health provider?  I mean, for all

21 health?

22      Q.   Let me try to break it up.

23                Has there been any other healthcare provider

24 complaint handling manual created?

25      A.   I believe at one time there was a revision that



551

 1 integrated independent medical review handling procedures,

 2 provider complaint handling procedures, and consumer health

 3 handling procedures.  I believe that was created maybe in

 4 the first or second quarter of 2008.

 5      Q.   Let me make sure I understand.  That second manual

 6 that you just referred to constitutes a combination of

 7 information regarding provider complaints, which is

 8 reflected in Exhibit 5037, as well as guidance as how to

 9 handling complaints from consumers as well?

10           MR. McDONALD:  May I, Your Honor?

11           THE COURT:  Yes.

12           THE WITNESS:  Anything for medical review, they

13 are applications.  The other two -- there are healthcare to

14 health provider complaints.  There is a consumer health

15 complaint, and independent medical review applications,

16 technically.

17 BY MR. McDONALD:

18      Q.   So as to your knowledge, since the second or third

19 quarter of 2008, has there been any further revisions or

20 issuance of a new addition of this manual that we are

21 talking about?

22      A.   Not to my knowledge.

23      Q.   And is it the second manual, the one that was

24 issued in the second or third quarter of 2008 that you have

25 in your workspace that you can refer to?
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 1      A.   I believe I said first and second quarter.

 2      Q.   First and second.  Okay.

 3                And to my question, do you have it available

 4 to you at your workspace, a hard copy of this manual?

 5      A.   I believe I do somewhere.

 6      Q.   To your knowledge, do all compliance officers have

 7 that available to them, those that work in the health unit?

 8      A.   One was issued to them.

 9      Q.   As to that document, the early 2008 manual I will

10 refer to it as, to your knowledge, was that produced by you

11 or anyone else in your department to PacifiCare in this

12 case, to your knowledge?

13      A.   I don't have any specific knowledge of that, no.

14      Q.   And you mentioned a training manual that

15 compliance officers received; is that right?

16      A.   I did.

17      Q.   Can you describe that?  What does it consist of?

18      A.   It consists of an overview.  Much of it has to do

19 with, welcome to the Department of Insurance, new employee,

20 here's your benefits, things of that nature.  There's

21 reference materials to other entities that may or may not

22 impact insurance, such as Health Insurance Guarantee

23 Association.  It has a history of insurance in America and

24 important landmark legislation nationally and state.

25                It is a very general overview, rather than a
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 1 hands-on how to do.  That's to the best of my recollection.

 2 It is not something that we refer to -- I have referred to

 3 for many years.

 4      Q.   Why don't we start walking through, if we can.  If

 5 you turn to the second page, which is Bates CDI33294, what

 6 do you understand this to be?

 7      A.   It looks to me that this appears to be all part of

 8 a compendium that runs until Bates CDI33298.

 9      Q.   Does that look right to you?

10      A.   The numbers appear correct, that you just

11 mentioned.

12      Q.   What do you understand this section of this manual

13 to be?

14      A.   It is a summary of SB 367 and SB 634.

15      Q.   Do you know who drafted this summary?

16      A.   Myself and Richard Crenson (phonetic spelling)

17 with input from our superiors.

18      Q.   This is dated February 21, 2006.  Do you remember

19 when you participated in the drafting of this section of the

20 plan?

21      A.   In the early part of 2006.

22      Q.   Skipping ahead to the section starting at CDI33299

23 to page CDI33303, does that look to be another discreet

24 section of the manual?

25      A.   I don't know if it is part of the manual, but I
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 1 recognize this document.

 2      Q.   Can you describe what it is?

 3      A.   It is a listing of various insurance codes that

 4 affect healthcare providers.

 5      Q.   Do you know who created this?

 6      A.   This was also created by myself and Richard

 7 Crenson (phonetic spelling).)

 8      Q.   Was that at or about the same time as those

 9 earlier pages --

10      A.   I believe so.

11      Q.   Do you recall what you used in order to prepare

12 this document?

13      A.   We would have used the bill and the actual statute

14 and regulations pursuant to the bill for the passing of that

15 legislation.

16      Q.   Would you use anything -- for example, guidance

17 from the legislative office from the Department of

18 Insurance?

19      A.   No.

20      Q.   Would you look at any other materials emanating

21 from the legislature beyond the statutory language?

22      A.   No.

23      Q.   When you participated in the preparation of the

24 first section that we talked about, and then this section

25 that we are looking at now, who, if anyone, reviewed your
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 1 work?

 2      A.   The work would have been reviewed by my immediate

 3 supervisor, the bureau chief.  It may have been also

 4 reviewed by the division chief.  I don't recall exactly.

 5      Q.   Do you know if any lawyer would have reviewed your

 6 work on these two sections?

 7      A.   That would have been a decision by my superiors.

 8      Q.   So you are not aware --

 9      A.   I don't recall.

10      Q.   Do you have any nomenclature or any terminology

11 that you used when you looked at the first two sections of

12 this manual?  Does it have any kind of identifying name?

13      A.   No, just what the title says.

14      Q.   Well, in particular, this section dealing with

15 the -- starting on page CDI33299, you had mentioned this

16 morning that you had a violation cheat sheet.

17      A.   This would be something -- this would be a cheat

18 sheet referring only to code sections affecting healthcare

19 providers.

20      Q.   If there was some dialogue among compliance

21 officers about the health insurer cheat sheet, the

22 compliance officer will understand it to mean this document

23 that we are referring to?  And that's pages CDI33299 through

24 343303.

25      A.   If there was some discussion, I think they would
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 1 understand what the cheat sheet reference would mean.

 2      Q.   Is there anything other than the shorthand phrase,

 3 to your knowledge, that applies to this?

 4      A.   No.

 5      Q.   Can you turn to the next page of the manual, which

 6 is CDI33304.

 7      A.   I see it.

 8      Q.   Now, the title of it reads "Healthcare Provider

 9 Complaints Unit Case Review Process Procedures."  Do you see

10 that?

11      A.   I do.

12      Q.   Were you involved in the preparation of this

13 segment of the manual?

14      A.   This appears to be a revision, and I would be

15 minimally involved.  This was someone else.  They may have

16 changed the title slightly.

17      Q.   When you say "this appears to be a revision," what

18 had been revised?

19      A.   I don't know.  I can't enumerate.

20      Q.   Let me see if I can understand.

21      A.   You need to be specific.

22      Q.   Okay.  Let's start.  We have a document in front

23 of us, these are pages CDI33304 through 33307.  You have an

24 understanding that there was a similar but different

25 document that previously existed to the creation of these
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 1 pages?

 2      A.   No, I don't.  Actually, upon further review, this

 3 was probably prepared in February of '06 with the rest of

 4 this.  I just don't recall that title or this header.  I did

 5 not work on it alone.  Someone else may have done that.

 6      Q.   To your knowledge, who may have participated in

 7 the creation of this segment of this manual?

 8      A.   Richard Crensonn(Phonetic spelling) or Janelle

 9 Roy.

10      Q.   Anyone else?

11      A.   No.  I am not even sure if Janelle did or didn't.

12 I believe she did.

13      Q.   Prior to this point in time, this is as early as

14 2006, was there -- were there any written process procedures

15 for handling complaints involving health insurers?

16      A.   No.

17      Q.   So to your knowledge, this was the first

18 memorialization of the procedures to be used?

19      A.   To the best of my recollection.

20      Q.   Let's look at the very first section, Roman I, it

21 says "Overview."  Could you review that to yourself

22 quickly -- or take your time.

23      A.   Okay.

24      Q.   Do you see the last sentence in that paragraph?

25      A.   I do.
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 1      Q.   Do you understand that there is a work process

 2 goal to complete documentation of a case in 45 days or less

 3 and to complete all review determinations and close the case

 4 within 45 days of completed documents?

 5      A.   That's what that sentence says.

 6      Q.   Do you understand that to be a work process goal

 7 of your unit?

 8      A.   A goal, yes.

 9      Q.   Good.  You can turn to the next page, CDI33305,

10 paragraph eight.  Can you draw your attention to that

11 paragraph?

12      A.   I see it.  Okay.

13      Q.   Does this paragraph address the officer's

14 obligation to determine whether the Department's

15 jurisdiction exists for a particular complaint?

16           MR. GEE:  We just noticed that the version that is

17 projected on the screen has a confidential stamp on it.  Our

18 versions do not.

19           THE COURT:  Mine doesn't.

20           MR. STRUMWASSER:  Mine doesn't either.

21           MR. GEE:  We don't believe we marked it

22 confidential, either.

23           THE COURT:  Are you claiming it's confidential?

24           MR. GEE:  No.  It's not going into evidence.

25           THE COURT:  Well, let's go off the record.
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 1            (A discussion is held off the record.)

 2           THE COURT:  We will go back on the record and

 3 declare that this is not a confidential document.

 4 BY MR. McDONALD:

 5      Q.   Start back at paragraph eight.  You see the last

 6 sentence that is underlined?

 7      A.   I do.

 8      Q.   It reads:  "Determination of proper jurisdiction

 9 is crucial and cannot be overlooked or stressed enough."

10                Is that your understanding as well?

11      A.   It is very important.

12      Q.   What this paragraph instructs the compliance

13 officer to do is to obtain the necessary documents and

14 information to make the determination as to whether the

15 Department has jurisdiction over a complaint; is that right?

16      A.   That one sentence?

17      Q.   No, the paragraph.

18      A.   No.  This paragraph instructs them to -- in

19 addition to jurisdiction, to obtain various information

20 necessary to be able to open a file.

21      Q.   If you read the beginning sentence, "If the

22 provider includes all of the documents requested in the PRFA

23 and additional information is needed to proceed with

24 determination of jurisdiction" -- do you see that

25 introductory clause?
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 1      A.   I do.

 2      Q.   And then it says -- it talks about information,

 3 "The appropriate HCP letter will be sent to obtain necessary

 4 additional information to (Reads inaudibly), do you see

 5 that?

 6      A.   Yes.

 7                It is requesting information to properly

 8 determine proper jurisdiction and accuracy.

 9      Q.   Just so the record is clear, the acronym PRFA, can

10 you explain what that means?

11      A.   Provider request for assistance.

12      Q.   And then the other acronym referencing the

13 appropriate HCP letter?

14      A.   Healthcare provider.

15      Q.   If I can direct your attention to the paragraph at

16 the beginning of that section, beginning at the bottom of

17 page CDI33305, Roman Numeral IV, "Determination of

18 Department's jurisdiction."

19                Do you see that section?

20      A.   Yes.

21      Q.   If you could just review those two numbered

22 paragraphs that fall under that heading.

23      A.   Okay.

24      Q.   Now, this section addresses how jurisdictions of

25 the Department is determined, correct?
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 1      A.   It refers to jurisdictional issues.

 2      Q.   Let's step back a minute.  If can you go back to

 3 the first section, CDI33034.  Do you see that page?

 4      A.   I do.

 5      Q.   The first heading is "Overview," so that gives an

 6 overview of what is to follow.  The second Roman numeral

 7 addresses matters of the initial workload assignment.  If

 8 you turn the page and go to page CDI33305, Roman III then

 9 deals with what is called a request for healthcare plan

10 information.

11                Are these just sequential steps that you walk

12 through?

13      A.   Can you repeat your question?

14      Q.   I just wanted to establish that this is a series

15 of sequential steps.  We start with Roman II, the complaint,

16 it goes through the workload assigning process --

17      A.   That's the way it is listed.

18      Q.   Looking under Roman III, the beginning of that

19 section says, "If there is still a question of

20 jurisdiction," and then it instructs you on what to do,

21 correct?

22      A.   Correct.

23      Q.   Then we go to Section 4, "Determination of

24 Department jurisdiction," correct?

25      A.   Correct.
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 1      Q.   Turning the page to CDI33306, paragraph two tells

 2 the compliance officer if he or she determines the complaint

 3 to be non-jurisdictional -- and we can just read from the

 4 first line:

 5                "He/she will enter the findings in the notes

 6 field and follow case closing procedures."

 7                Do you see that?

 8      A.   That's what it says.

 9      Q.   To your knowledge, is that the correct procedure

10 for determining when matters are outside the CDI's

11 jurisdiction?

12      A.   That is the basic procedure.

13      Q.   Is that the procedure that is described by this

14 manual?

15      A.   There are exceptions.  There can be.

16      Q.   Is that the procedure that is described by this

17 manual?

18      A.   No.

19      Q.   Can you show me where it says this is the

20 exception?

21      A.   No, I can't.

22      Q.   Are there any exceptions cited in this manual?

23      A.   There are no exceptions cited in this manual that

24 I am aware of.

25      Q.   Do you see the second sentence from the end of
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 1 paragraph two reads, "The PRFA, et cetera, and all the

 2 supporting documents will be returned to the provider with

 3 the appropriate HCP letter and the attachments"?  And then

 4 it gives the name of the attachments.

 5                Is it your understanding that that is the

 6 appropriate procedure for complaints that are determined to

 7 be outside CDI's jurisdiction?

 8      A.   It's my understanding it is the recommended

 9 procedure.

10      Q.   Can you show me where in this manual it says these

11 are recommended procedures?

12      A.   I cannot show you in the manual where it says that

13 specific statement.

14      Q.   Can you show me where it says anything suggesting

15 that?

16      A.   Show you?

17      Q.   Sure.

18      A.   No, I can't show you.

19      Q.   Do you see paragraph three under Roman IV on page

20 CDI33306?

21      A.   I do.

22      Q.   That says, "If within Department's jurisdiction,

23 continue to Section Roman V."  Do you see that?

24      A.   What Romal numeral section?

25      Q.   Five.  Are you looking at CDI 33306?
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 1      A.   Yes, I am.

 2      Q.   The numbered paragraph three right above Roman V,

 3 do you see that?

 4      A.   I do.

 5      Q.   It reads, "If the complaint is within the

 6 Department's jurisdiction," then the compliance officer is

 7 to continue down and proceed to Roman Section V; is that

 8 right?

 9      A.   That's right.

10      Q.   And the preceding paragraph, Roman II, instructs

11 the compliance officer to close the file if it's outside the

12 Department's jurisdiction; isn't that right?

13      A.   That's correct.

14      Q.   Now, if you could, turn to page CDI33333.  Do you

15 see there is a letter that is about a third of way down the

16 page?

17      A.   I do.

18      Q.   This is a standard form letter that was created by

19 you or people in your unit; is that right?

20      A.   It appears to be.

21      Q.   If you want to take a minute to review that.

22      A.   Okay.

23      Q.   I note on sort of the upper left -- right above

24 the state of California, part of that letter, there is an

25 underlying old CSB-HCP 3.  Do you see that designation?
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 1      A.   I do.

 2      Q.   Does that attach to this form letter that I was

 3 drawing your attention to?

 4      A.   It identifies it and distinguishes it from other

 5 letters.

 6      Q.   Is this the letter that is referred to on page

 7 33305, paragraph eight?

 8      A.   It could be one of the appropriate HCP letters.

 9      Q.   To your knowledge, are there other appropriate HCP

10 letters in this manual that might be referenced in that

11 paragraph eight, CDI33305?

12      A.   It appears that this document has several letters

13 in it that are identified scenarios.

14      Q.   Are you aware of any of those other letters that

15 request additional information to determine jurisdiction?

16      A.   There could be other versions.

17      Q.   Were you able to find any other letters that have

18 additional information in order to establish departmental

19 jurisdiction over a complaint?

20      A.   You are referring to CSB-HCP 3, CDI Bates Document

21 33333?

22      Q.   Yes.

23      A.   Is that requesting information?

24      Q.   So what do you understand that letter to be?

25      A.   That letter advises the complainant that the
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 1 enrollee's plan does not appear to be within the

 2 jurisdiction of CDI.

 3      Q.   How about if you turn a few pages to CDI33335.

 4      A.   I see it.

 5      Q.   What does that letter provide?

 6      A.   It advises a provider complainant information that

 7 correspondence was submitted.  He or she does not relate to

 8 a health plan issued by the insurance company licensed by

 9 the Department.

10      Q.   So this, likewise, is a letter that would be used

11 in the event the compliance officer determined that the

12 complainant fell outside of the Department's jurisdiction?

13      A.   It appears to be.

14      Q.   How about if you look at page CDI33337, the letter

15 that starts at the bottom of that page and goes over to the

16 next page?

17      A.   I see that.

18      Q.   Is this a letter that would be sent if the

19 compliance officer determined the complaint involved is a

20 matter outside of the Department's jurisdiction because the

21 health plan at issue is a self-funded ERISA?

22      A.   No.

23      Q.   What is it then?

24      A.   You are referring to the body of the letter above?

25      Q.   No.  The letter that starts at the bottom.
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 1      A.   Oh, it starts at the bottom.  Excuse me.  Yes.

 2      Q.   If you could turn to CDI33343, and there is a

 3 series of pages running through to CDI33346.  Do you see

 4 that document?

 5      A.   Yes.  Was that 33343 through 33346?

 6      Q.   Yes.

 7      A.   Thank you.

 8      Q.   There is a title that reads, "Healthcare

 9 Provider's Guide to the Complaint Process."

10                Are you familiar with this document?

11      A.   Yes, I am.

12      Q.   Were you involved in drafting it?

13      A.   I believe this document was prepared by Consumer

14 Communications Bureau.

15      Q.   Did you review it before it was issued?

16      A.   Oh, we had a meeting.  We reviewed it.

17      Q.   You see starting on CDI33344 a description of the

18 different regulatory authorities that different agencies

19 have for health plans.  Do you see that?

20      A.   Where are you again?

21      Q.   The bottom, CDI33344.

22      A.   Under what regulates what type of health plan?

23      Q.   Yes.  Who regulates what type of health plan.

24      A.   Yes.

25      Q.   To your knowledge, is that an accurate description
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 1 of regulatory authority of a health plan?

 2      A.   Or an HMO or a Knox-Keene plan.

 3      Q.   If you continue down that page, do you see the

 4 paragraph that starts, "California Department of insurance

 5 does not regulate self-insured health plans"?  And if you

 6 continue over to the next page, you see that it addresses

 7 the regulatory authority of the Department of Labor?

 8      A.   Yes, I see it.

 9      Q.   To your knowledge, this accurately describes the

10 regulatory authorities of the different government agencies?

11      A.   I believe it is accurate.

12      Q.   Having reviewed that manual that has been marked

13 as 5037, are you aware of any changes from the second that

14 we described that exist in the current manual?

15      A.   I believe the only changes would be in format.

16           MR. McDONALD:  If the witness could review a

17 document that has been marked as 5027.

18           MR. GEE:  Your Honor, I will just note that

19 document is not in evidence.

20           THE COURT:  Correct.

21           MR. GEE:  Thank you, Your Honor.

22 BY MR. McDONALD:

23      Q.   Mr. Masters, I would draw your attention to the

24 email that indicates you are the author of it beginning

25 halfway down on the first page.  It is numbered CDI18360.
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 1      A.   I see it.

 2      Q.   Have you had a chance to review it?

 3      A.   I'm reading it.

 4                I have read it.

 5      Q.   Regarding the paragraph that starts at the bottom

 6 of CDI18360, this is involving apparently a special handling

 7 case.  Do you recall that?

 8      A.   That's what it states.

 9      Q.   You wrote this email?

10      A.   I did write this email.

11      Q.   So you understood that this was a case that

12 require special handling for Dr. Michael Griffith?

13      A.   Yes.

14      Q.   Do you see that midway through this email that you

15 have identified that there were 36 different patient claims

16 at issue, and you wrote "not one of these 36 complaints were

17 under our jurisdiction."

18                Do you see that?

19      A.   I did.

20      Q.   You believed that to be true at the time?

21      A.   I did.

22      Q.   And you continue to believe that to be true?

23      A.   I do.

24      Q.   You see skipping a sentence you stated, "We have

25 in my opinion" --
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 1           MR. STRUMWASSER:  We object to this being entered

 2 into evidence.  This is just going around it -- it's a run

 3 around it trying to enter it.

 4           MR. McDONALD:  Your Honor, I believe I should be

 5 allowed to finish the question without being interrupted.

 6           THE COURT:  I will allow you.

 7 BY MR. McDONALD:

 8      Q.   Did you write that?

 9      A.   I did.

10      Q.   And you believed that at the time?

11      A.   I did.

12      Q.   And you believe it today?

13      A.   I have no reason to change my opinion.

14           MR. McDONALD:  I would like to get another

15 document marked as an exhibit.  Single page marked CDI18958.

16           THE COURT:  I will mark that as Exhibit 5038.  It

17 has a date at the top of 7/6/07.

18      (Exhibit No. 5038 was marked for Identification.)

19           MR. STRUMWASSER:  We have the same confidentiality

20 problem here at --

21           THE COURT:  You don't claim it to be confidential?

22           MR. McDONALD:  No.

23           MR. GEE:  It is our document.

24           MR. McDONALD:  It came from the Department.

25           MR. GEE:  It came from us without a stamp.
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 1           THE COURT:  Point taken.

 2 BY MR. McDONALD:

 3      Q.   Mr. Masters, have you had a chance to review this?

 4      A.   Yes.

 5      Q.   Do you recall a Sleep Quest complaint?

 6      A.   I recall the name Sleep Quest, and I vaguely

 7 recall the complaint.

 8      Q.   Do you see what is stated here, it has a date of

 9 July 6, '07 and then, hyphen, Masters?

10      A.   I have read this.

11      Q.   Do you know what that refers to?

12      A.   It refers to a recovery which we have already

13 explained on this file, which would mean it is a complaint

14 file for two separate settlement amounts regarding 52

15 claims.  The settlement was released 4/2/07, apparently with

16 late payment interest.  The claims were all from PacifiCare

17 HMO plans according to PacifiCare.

18      Q.   Do you see a handwritten note on this sheet?

19      A.   I do.

20      Q.   Do you know who may have made that handwritten

21 notation?

22      A.   I don't know that handwriting.

23      Q.   Do you read that to say, "No violations as cases

24 were HMO"?

25      A.   I do.
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 1      Q.   Do you understand that to be the case with Dr.

 2 Griffith's complaints referencing the doctor?

 3           THE COURT:  Excuse me?

 4           THE WITNESS:  That's what the note said.

 5 BY MR. McDONALD:

 6      Q.   You have no independent recollection?

 7      A.   No.

 8      Q.   What does it mean when a complaint says "special

 9 handling" in your understanding?

10      A.   Special handling can be anything from a

11 catastrophic, imminent threat to health or life to an

12 escalated complaint that has somehow caught the attention of

13 our ombudsman's office or someone in management.  It is

14 similar to someone asking to speak to your supervisor and

15 asking to speak to that supervisor's supervisor.

16           MR. McDONALD:  I would like to have another

17 document marked as an exhibit.  Single page, CDI18953.

18           THE COURT:  That will be marked as Exhibit 5039

19 with the date of 1/17/07 at the top.

20      (Exhibit No. 5039 was marked for Identification.)

21           MR. STRUMWASSER:  Can we see what the full page

22 looks like?

23           THE COURT:  You are not claiming it's

24 confidential?

25           MR. McDONALD:  No.
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 1           MR. GEE:  Neither is the Department.

 2 BY MR. McDONALD:

 3      Q.   Mr. Masters, have you seen this exhibit before?

 4      A.   Is this a document or reproduction of an internal

 5 note?

 6      Q.   Why don't you tell me what you think it is.

 7      A.   You said document.

 8      Q.   What does this appear to be to you?

 9      A.   It appears to be an internal note recanting and

10 paraphrasing information from Sleep Quest, a healthcare

11 provider complainant.

12      Q.   Is this a note that is maintained or created by

13 someone in your unit?

14      A.   This note was written by me, I believe.

15      Q.   So the date at the top, January 17th, 2007, does

16 that indicate the date of the conversation?

17      A.   Yes, it does.

18      Q.   In the beginning -- RTC, is that return telephone

19 call?

20      A.   That means I returned a call.

21      Q.   Then there is a discussion about the issues.  The

22 very last sentence, "Ms. Shulman had advised me more than

23 once that her company knows Mr. (Reads inaudibly) our new

24 commissioner and works with him."

25      A.   That's what this says.
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 1           MR. GEE:  Objection, Your Honor.

 2           THE COURT:  Overruled.

 3           THE WITNESS:  I see that sentence.

 4 BY MR. McDONALD:

 5      Q.   In recounting the substance of the conversation

 6 that you intended to memorialize by creating this note, you

 7 thought that was a fact that should be noted; is that

 8 correct?

 9      A.   That is what she told me.

10      Q.   As of January 17th, '07, had you been specially

11 assigning to the Sleep Quest complaint?

12      A.   I am not sure I was specially assigned, rather

13 than normal assignment.

14      Q.   So you think it may have come to you through the

15 normal assignment process?

16      A.   Right.

17      Q.   Were you not receiving the provider complaints at

18 this time?

19      A.   I believe I was receiving all the provider

20 complaints against PHLIC.

21      Q.   You became aware, did you not, that the

22 Commissioner had a personal interest in this complaint?

23      A.   I don't recall.

24      Q.   Were you aware that there were weekly updates

25 going to the senior staff?
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 1      A.   I was aware.

 2      Q.   How soon after this phone conversation occurred

 3 did you become aware of the weekly updates being provided to

 4 the senior staff of the Department regarding this complaint?

 5      A.   Relatively soon.

 6           MR. McDONALD:  I am going to switch to a different

 7 topic now.

 8           THE COURT:  Then I am going to take a break.

 9                          (Recess.)

10 BY MR. McDONALD:

11      Q.   Mr. Masters, I am finished with the documents now.

12 So I want to go back over one area that we talked about

13 earlier today, and that had to do with the measuring of the

14 number of violations that are found in closing letters that

15 compliance officers issued.

16                Do you remember testifying about that?

17      A.   I remember you questioning me about metrics and

18 performance, not -- I don't recall specifically related to

19 violation letters.

20      Q.   My memory is that your testimony was that there

21 are measurements maintained about the number of violations

22 that compliance officers find in connection with review of

23 complaints.  Am I incorrect about that?

24      A.   I believe you are.  I think you are

25 mischaracterizing.
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 1      Q.   Can you explain what, if any, measurements are

 2 maintained of the number of violations?

 3      A.   The word "measurement" is inappropriate.  They are

 4 recorded, they are tabulated, they are counted.  This

 5 information is maintained for tracking purposes and

 6 potential enforcement action.

 7      Q.   How is a violation counted?  What is the process

 8 to cause it to be counted?

 9      A.   As I stated earlier, we make an entry onto a

10 screen in our computer system that is a violation screen.

11 Each violation would be an entry, a field on one line on the

12 computer screen.

13      Q.   What do you enter on the computer screen?

14      A.   We enter which insurance code section, violation,

15 settlement practice regulations section.

16      Q.   What information is provided when you enter that

17 information?  Do you have the insurance company?  Do you

18 have any of the facts recorded?

19      A.   On that screen simply a raw number of the section

20 and the date that the violation occurred.

21      Q.   So it is the date that the insurer engages in the

22 conduct that it's a violation, it is not the date that you

23 found it to be a violation.  Is that right?

24      A.   When the violation occurred, according to statute

25 or regulation, not the date entered.
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 1      Q.   So in an instance where you issue a closing letter

 2 for a complaint and in the closing letter to the insurer you

 3 recite that there were three violations, for example --

 4      A.   Yes.

 5      Q.   -- how would you enter that into this violation

 6 screen?

 7      A.   I would enter the three violations on one

 8 violation per line for three lines.

 9      Q.   On each line you would identify the statute or

10 regulation that is violated; is that correct?

11      A.   Yes.

12      Q.   And if in a single letter you have 19 violations

13 of a single statute, you have to 19 times list that statute?

14      A.   Yes, I do.

15      Q.   Then do you know what happens -- do you hit

16 "enter" or what do you do to cause that information to be --

17      A.   There is a box in the save screen, and then you go

18 to the next screen.

19      Q.   What appears in the next screen?

20      A.   Probably like a face sheet kind of screen, which

21 has the demographics, the complainant, the insurer of

22 record.  Your basic information.

23      Q.   So it is specific to a particular complainant; is

24 that right?

25      A.   It is.  A specific complainant.
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 1      Q.   So when you enter the violation information with

 2 respect to a specific complainant, and it is entered, do you

 3 know what happens to that information about the number of

 4 complaints and the statute or regulation that was violated?

 5      A.   It is recorded and maintained in our system

 6 wherein it is able to be retrieved, calculated and put into

 7 monthly and annual reports.

 8      Q.   Do you get a monthly report?

 9      A.   I believe I already stated I do.

10      Q.   Is that specific to your own violations or is it

11 aggregated for all compliance officers?

12      A.   All compliance officers get a monthly printout.

13      Q.   Does that report individually identify the

14 violations found by each individual compliance officer?

15      A.   We get a report of EOP and closed files.  We have

16 not been receiving a monthly report on violations.

17      Q.   So you did not receive a report that identifies

18 the number of violations?

19      A.   Currently, I am not.

20      Q.   To your knowledge, does anyone else at the

21 Department received a report identifying the number of

22 violations found?

23      A.   It may be data contained in the consumer complaint

24 study, which I do not work with.

25      Q.   You said currently you do not in response to my
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 1 earlier question.  Am I to understand that at an earlier

 2 date you did used to receive violation information?

 3      A.   That's correct.

 4      Q.   When did that occur?

 5      A.   I believe -- I don't recall exactly the last month

 6 when the number of violations was included.  Perhaps 2007.

 7      Q.   So let me see if I understand, in 2007, you

 8 received a report that would provide you information about

 9 the number of violations found in the complaints that you

10 had handled; is that correct?

11      A.   That is correct.

12      Q.   Would that report include information about

13 violations found by other compliance officers?

14      A.   That's correct.

15      Q.   How is it -- what information did it provide?

16      A.   It only provided the total number of violations.

17      Q.   So there would be a report for the month of May

18 2006, and it would list each of the compliance officers and

19 a number saying this officer found 30 violations, this

20 officer found 50, this officer found three?

21      A.   This was a running total for the year updated

22 monthly.

23      Q.   So in January it would be reset to zero?

24      A.   Correct.

25      Q.   Then February, March, April, the number would
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 1 grow?

 2      A.   Yes.

 3      Q.   And so you would have an opportunity to see how

 4 many violations you produced compared to one of your

 5 colleagues; is that right?

 6      A.   How many violations?

 7      Q.   Yes.

 8      A.   Yes, I could.

 9      Q.   And you believe that report ceased to be issued

10 sometime in 2007?

11      A.   My best estimate.

12      Q.   Do you know if it is still produced, but just not

13 shared with you?

14      A.   I don't have direct knowledge of that.

15      Q.   So is it your testimony that, to your knowledge,

16 it is no longer being produced?

17      A.   I wouldn't say -- a report?  A report is -- on the

18 number of violations per officers is currently not being

19 issued to the officers.

20      Q.   Do you have an understanding of why the report was

21 ceased sometime in 2007?

22      A.   I believe it was due to staffing deficiencies.

23      Q.   What do you mean by that?

24      A.   The report was prepared by office support,

25 clerical persons, I think.  We did not have any staff.  We
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 1 were severely, severely understaffed.

 2      Q.   Do you have a memory as to when in 2007, when

 3 during that year or even a quarter?

 4      A.   Toward the end of the year.  It may have even been

 5 the beginning of '08.  I couldn't say with certainty.

 6      Q.   But there are some reports that you continue to

 7 receive; is that correct?

 8      A.   Regarding caseload?

 9      Q.   Yes.

10      A.   Yes.

11      Q.   You already testified as to that.  That is the

12 monthly report --

13      A.   That's correct.

14      Q.   Is there any other information that you provided

15 in that report?

16      A.   No.

17      Q.   Is there any other report that goes to production?

18      A.   Not currently.

19      Q.   When you get that report, do you see it as

20 information provided as to your production solely, or does

21 it include other compliance officers?

22      A.   It lists all the compliance officers there in the

23 bureau.

24      Q.   Your previous answer said "not currently."  Did

25 you previously have other production measures that you
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 1 received a report about?

 2      A.   I don't know what you mean by "measures."  I had

 3 production information.  It was raw data.

 4      Q.   What information would be conveyed in the raw

 5 data?

 6      A.   I already told you.  Raw data.  The total number,

 7 month by month accumulating for the whole year.

 8      Q.   This is violations?

 9      A.   No, it is caseloads.  It is all we get now.

10      Q.   You said currently you are receiving only the

11 caseload information.  What I am trying to find out is if

12 you received previously other information other than the

13 violation information you have identified that referred to

14 your production?

15      A.   Previously when?

16      Q.   Before the cessation of the violation information

17 in late 2007.

18           THE COURT:  Well, how far back do you want him to

19 go?  He has been an employee for the Department for --

20           MR. McDONALD:  We'll go to 2006.

21           THE WITNESS:  2006 we received caseload

22 information, raw total number of violations issued per

23 officer on an accumulating basis each month updated for the

24 whole year.  I believe we have already gone through this.

25



583

 1 BY MR. McDONALD:

 2      Q.   So just those two measurements?

 3      A.   Yes.  This is redundant.

 4      Q.   You can allow your counsel to raise these

 5 objections.  I am trying to make sure the record is clear.

 6                There are only two measures --

 7      A.   That is correct.

 8      Q.   -- caseload and violation, right?

 9      A.   Correct.

10           MR. McDONALD:  Your Honor, I don't think I have

11 any further questions.

12           THE COURT:  This witness is not released.  You are

13 going to let us know when.

14           MR. McDONALD:  I need to move for the admission of

15 the exhibits.

16           THE COURT:  Any objection to 5033?

17           MR. McDONALD:  I'm sorry, the first one is 5034.

18           THE COURT:  I don't have 5033 in evidence.

19            (Discussion was held off the record.)

20           MR. GEE:  I got it.  No objection.

21           THE COURT:  5034?

22           MR. GEE:  No objection.

23           THE COURT:  5035?

24           MR. GEE:  No objection.

25           THE COURT:  5036?
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 1           MR. GEE:  We object.  This is the issue we

 2 discussed this morning.

 3           THE COURT:  All right.  5037?

 4           MR. GEE:  No objection.  We confirmed that that

 5 wasn't produced as confidential.

 6           THE COURT:  None of these are confidential.

 7   (Exhibit Nos. 5033 through 5037 received into Evidence.)

 8           THE COURT:  Then 38 and 39 go with the record

 9 until further notice.

10           Anything else, Mr. McDonald?

11           MR. McDONALD:  No, Your Honor.

12           THE COURT:  This witness is not released.  Thank

13 you very much.  You are subject to recall and then they will

14 let you know.

15           MR. GEE:  We have the next witness here, but I

16 don't think it makes much sense to put her on briefly.

17           THE COURT:  That's fine with me.  At 1:00 on

18 Monday.

19         (Whereupon, the proceedings were adjourned.)

20

21

22

23

24

25
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 1           David, Towanda from Jose A. Valenzuela
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 1 MONDAY, DECEMBER 14, 2009; DEPARTMENT A; 1::02 P.M., 1515

 2 CLAY STREET; ELIHU HARRIS STATE BUILDING; RUTH ASTLE,

 3 ADMINISTRATIVE LAW JUDGE

 4                            - oOo-

 5           THE COURT:  Okay.  Do we need to take anything off

 6 the record?

 7           MR. STRUMWASSER:  Not for us.

 8           THE COURT:  This is on the record.

 9           This is before the insurance commissioner of the

10 State of California in the matter of the accusation against

11 PacificCare Life and Health Insurance Company.

12           This is OAH case number 2009061395.  Agency number

13 UPA 200700004.

14           Today's date is the fourteenth of December, 2009.

15           Counsel are present.  Um, I believe that this is,

16 um, I just had it in my mind -- Ms. Monk as the Respondent.

17 And, um, I believe we do have this one issue left about who

18 is designated Respondent.

19           I received a reply brief from Strumwasser.  Um,

20 and again, um, I do agree that you don't give me very much

21 information about who some of these people are.  And so, um,

22 if, I mean to hate to do it one at a time.

23           MR. STRUMWASSER:  You know, I don't know that you

24 need to, your Honor.

25           THE COURT:  Okay.
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 1           MR. STRUMWASSER:  I think that we, you know, we

 2 have two people who have been given the designation as the

 3 Respondent.

 4           THE COURT:  Right.

 5           MR. STRUMWASSER:  We have some other folks whom we

 6 have asked to have produced.

 7           THE COURT:  Okay.

 8           MR. STRUMWASSER:  And so, I don't know.  We can

 9 have -- we can give you more names.  We would give more

10 names to counsel for PacifiCare and if there is an issue we

11 can bring it up --

12           THE COURT:  All right.

13           MR. STRUMWASSER:  -- at that point.  I agree you

14 don't have enough information to make a name-by-name

15 determination at this time.

16           THE COURT:  So can you tell them sometime during

17 the break who you're calling for the next round?

18           MR. STRUMWASSER:  Well, they've got the names for

19 this week.

20           THE COURT:  Okay.

21           MR. STRUMWASSER:  And then the next round after

22 that is January --

23           THE COURT:  Right.

24           MR. STRUMWASSER:  -- and so I will simply resolve

25 to give those names to --
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 1           THE COURT:  During the break.

 2           MR. STRUMWASSER:  -- Mr. Kent, in enough time that

 3 there is a problem, your Honor can hear about it before

 4 Thursday.

 5           THE COURT:  Oh, okay.  I was going to give you

 6 time during the break to do it but that's fine.

 7           All right then.  Go ahead and call your next

 8 witness.

 9           MR. STRUMWASSER:  The Department calls Colleen

10 Vandepas.

11                      COLLEEN VANDEPAS,

12 having been called as a witness was sworn and testified as

13 follows:

14           THE COURT:  All right. (1:05 p.m.)

15           If you could just come forward here, please.

16           Raise your right hand.

17           Do you solemnly swear or affirm the testimony

18 you're about to give is the truth, the whole truth, and

19 nothing but the truth?

20           THE WITNESS:  I do.

21           THE COURT:  Please be seated.

22           Please state your first and last name and spell

23 them both for the record.

24           THE WITNESS:  Colleen, C-o-l-e-e-n, Vandepas,

25 V-a-n-d-e-p-a-s.
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 1           THE COURT REPORTER:  One word?

 2           THE COURT:  Yeah, I was going to ask the same

 3 thing.

 4           THE WITNESS:  All one word.

 5           THE COURT:  All right.

 6           Go ahead.

 7                      DIRECT EXAMINATION

 8 BY MR. STRUMWASSER:

 9      Q.   Ms. Vandepas, by whom are you employed?

10      A.   The California Department of Insurance.

11      Q.   And what is your current position?

12      A.   Associate insurance compliance officer in the

13 market conduct bureau.

14      Q.   Would you summarize for the judge your educational

15 background?

16      A.   I have a BA in political science with an emphasis

17 in public administration and international relations from

18 Cal State Northridge.

19           Um, and I've taken some advanced international at

20 the Johns Hopkins School of Advanced International Study.

21      Q.   And would you summarize for us your work

22 experience, please?

23      A.   I've worked for, um, the State of California since

24 approximately 1993.  January of '93.  I was hired as a

25 workers' comp adjustor by State Compensation Insurance Fund
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 1 in Los Angeles.  I worked in Los Angeles adjusting Workers

 2 Comp claims for approximately two years when I transferred

 3 to the State Compensation Insurance Plan home office,

 4 Department of Risk Management.

 5           In the Department of Risk Management, I was

 6 responsible for adjusting the claims of State Fund

 7 employees.

 8           Within the Risk Management Department I

 9 transferred into another position as a vocational

10 rehabilitation representative.  In that position I was

11 responsible for vocational rehabilitation for all State Fund

12 employees that were determined to be qualified injured

13 workers.

14                Um, I worked in that position for

15 approximately one year.  Um, after that, I transferred to

16 the Department of Insurance.

17      Q.   And what positions have you held in that

18 Department of Insurance?

19      A.   When I worked in the Department of Insurance, I

20 transferred in San Francisco into the investigations bureau.

21 I worked in the investigations bureau in San Francisco for

22 approximately one year.  I then moved back to Los Angeles

23 and worked in investigations in Los Angeles for

24 approximately one more year and then transferred to the

25 market conduct bureau and have worked there approximately
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 1 ten years.

 2      Q.   And what are your current responsibilities as an

 3 associate insurance compliance officer?

 4      A.   They're various duties, up, including leading

 5 exams.  So as a lead examiner you would schedule an exam.

 6 You would be responsible for writing the exam report and the

 7 findings.  And as an associate you also assist exams as

 8 well.

 9      Q.   And this is going to be the pot questioning the

10 color of the kettle, but I'm sure the reporter would

11 appreciate it if you would speak slower.

12      A.   I will try.

13      Q.   Prior to 2007, have you ever been involved in a

14 market conduct examination of PacificCare Life and Health

15 Insurance Company?

16      A.   Yes.

17      Q.   Under what circumstances?

18      A.   There was a routine examination notice in 2005 and

19 we went out in 2006 to conduct an examination.

20      Q.   What does the window period mean in your work?

21      A.   A window period is the time frame that we use to

22 identify claims that we're going to review.  That's

23 generally a one-year period, that ends less than 90 days

24 before we go out on site to begin our examination.

25      Q.   So what was the window period for the 2006 exam?
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 1      A.   I believe it was June 1, 2005 through May 31,

 2 2006.

 3      Q.   And so that was a period that covered both the

 4 pre-merger and the post-merger period?

 5      A.   Yes.

 6      Q.   As of the summer of 2007 had the 2006 exam been

 7 completed?

 8      A.   We had left our on site but the exam report had

 9 not been provided to the company.

10      Q.   So you had some familiarity with PacifiCare before

11 2007?

12      A.   Yes.

13      Q.   Now, prior to commencing a market conduct exam in

14 general, do you do any research about the company?

15      A.   Yes.  Typically, before beginning an examination,

16 um, where we're required to run, basically look at the

17 complaints that we received into our department, that would

18 include looking at, for us specifically, CSB complaints

19 received.  That would also require us to look at the NAIC

20 database information.

21           Um, we would also look at the company's financial

22 information to see if there were any issues with the

23 company's finances.  And we would probably do a general

24 Google search on anything, on the company that is newsworthy

25 recently as well.
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 1      Q.   NAIC is --

 2      A.   National Association of Insurance Commissioners.

 3      Q.   And what is its database that you say you referred

 4 to?

 5      A.   Insurance companies are required to report

 6 regularly.  They're not required -- it's a voluntary -- but

 7 to report to the NAIC regarding their activities, to report

 8 any other market conduct activity for other states, that

 9 might give us an idea of any issues the company may be

10 experiencing in other states or market conduct activity

11 taking place, financial information.

12      Q.   And how would you use the NAIC data in -- at this

13 stage of the exam process?

14      A.   It would give us a background as to what the

15 company's doing, more particularly in other states, to find

16 out are other states having a problem with how this company

17 is handling their claims process?  And is that something

18 that we need to be concerned with?  Um, but it's certainly

19 not just -- it doesn't necessarily correlate to a problem

20 within a given state.

21      Q.   And before the 2006 PacifiCare exam, did you

22 engage in this process of looking at complaints and

23 financials and all the other things that you looked at?

24      A.   Yes.

25      Q.   And what do you recall that you found at that



598

 1 point?

 2      A.   I don't recall anything that was noteworthy.

 3 There may have been a few complaints in the 2006 exam but

 4 they were not an excessive number of complaints.  There were

 5 no issues in the NAIC, in the -- so kind of what we termed

 6 it as PLHIC one, there were no issues in PLHIC one.

 7      Q.   And when you conduct an examination do you go out

 8 to the company's offices typically?

 9      A.   Typically, we do go out to the company's offices,

10 yes.

11      Q.   And did you do that in the case of PacifiCare 2006

12 exam?

13      A.   Yes, we did.  We went on site.

14      Q.   Do you recall roughly when?

15      A.   I believe the exam commenced in approximate --

16 late August of 2006.

17      Q.   And where did you go to?

18      A.   We went to the claims offices in Cypress.

19      Q.   Did you notice anything unusual about the

20 facilities when you went?

21      A.   It was unusual because where we were housed we

22 were told that this was a claims area and there did not

23 appear to be any claims adjustors in the claims area.  It

24 was empty.

25      Q.   All right.  I'd like to ask you some questions
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 1 about the 2007 exam now.

 2      A.   All right.

 3      Q.   When did you first hear that there was going to be

 4 a 2007 exam?

 5      A.   I believe late February 2007.

 6      Q.   Who assigned you to the 2007 exam?

 7      A.   I was advised that I would be going out on the

 8 exam by the bureau chief of market conduct, Craig Dixon.

 9      Q.   Now, as I understand it, there are two kinds of

10 market conduct exams.  What are the two kinds of market

11 conduct exams?

12      A.   Typically, they're routinely scheduled exams and

13 targeted exam.

14      Q.   And routinely scheduled is on what kind of a

15 schedule?

16      A.   It's -- essentially, it's within every five years.

17 It could be a little less.  It could be a little more.  But

18 we look to try to exam every company once every five years.

19      Q.   And target it by definition is one that is not

20 scheduled?

21      A.   One that is not routinely scheduled, that is

22 correct.

23      Q.   Is it unusual to go back to a company as quickly

24 as you did in the case of PacifiCare?

25      A.   It is unusual.  It is not unheard of.  There are
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 1 instances where we would go back.

 2      Q.   For example?

 3      A.   For example, we had been out at site on a company

 4 and determined that there were problems.  And the company

 5 was undertaking corrective action.  So we might go back

 6 within a short period of time to spot check, to verify the

 7 company has, in fact, implemented the corrective actions

 8 that they said they were.

 9      Q.   Do you know why you were sent back to PacifiCare

10 so quickly?

11      A.   I do now, yes.

12      Q.   Why?

13      A.   It had to do with the number of complaints coming

14 into our Consumer Services Bureau, which was cause for

15 concern because there was a large spike in complaints.

16 There was a complaint from the California Medical

17 Association received by the Department.  And executive

18 management had decided that they wanted to send people out

19 to take a look at the company based on what they were

20 hearing.

21      Q.   How does an exam begin?  What is the first thing

22 that happens externally?

23      A.   Um, generally, the first thing is that the bureau

24 chief in market conduct bureau sends a notice to the company

25 advising them that we plan on conducting a market conduct
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 1 examination.

 2           MR. STRUMWASSER:  Your Honor, I'd like to have

 3 marked as our next in order a July 13 letter from Ms.

 4 Vandepas to Francis Orejudos, O-r-e-j-u-d-o-s.

 5           THE COURT:  All right.  I believe that is 104.

 6 And it's dated July 13, 2007.

 7           (Exhibit 104 marked for identification.)

 8 BY MR. STRUMWASSER:

 9      Q.   Ms. Vandepas, can you identify this document for

10 us?

11      A.   This is a letter I sent to Francis Orejudos, who

12 was the designated exam contact person for the exam that was

13 to commence in 2007.

14           MR. STRUMWASSER:  And if we may, your Honor, I

15 would like to mark as 105 a document -- I neglected to

16 mention the Bates number on 10 which is 34703 with a CDI

17 prefix.  This is now 105 was -- will be the CDI claims --

18 Coordinator's Information Guide CDI 00034705.

19           THE COURT:  All right.  That guide, which has a

20 date on the cover of July 13, 2007, is marked as Exhibit

21 105.

22           (Exhibit 105 marked for identification.)

23 BY MR. STRUMWASSER:

24      Q.   Ms. Vandepas, what is 105?

25      A.   What is 105?



602

 1      Q.   I'm sorry.  What is Exhibit 105 that we just

 2 marked?

 3      A.   This is the coordinator's guide and claims

 4 questionnaire that was submitted to the company.

 5      Q.   Now, at what point did -- did you set the window

 6 period for the 2007 PacifiCare exam?

 7      A.   The window period would have been set prior to us

 8 sending out the coordinator's guide.  And, in fact, prior to

 9 our arrival on site, um, I would -- and I can't say exactly

10 the time frame -- but I would estimate March or April of

11 2007.  Perhaps a little later.

12      Q.   Who decided the window period for this exam?

13      A.   The window period was decided by market conduct

14 management so that would have been Craig Dixon, the bureau

15 chief, or perhaps also in conjunction with Joel Launcher,

16 who is his boss.

17      Q.   What was the first time that you had a meeting

18 with PacifiCare in 2007?

19      A.   I did attend the March 7, 2007 meeting which

20 PacifiCare gave to the Department of Insurance.

21      Q.   And that, of course, predated these

22 communications?

23      A.   Yes, they did.

24      Q.   Was there a meeting following the sending of the

25 coordinator's information guide and the letter from you to
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 1 Mr. Orejudos?

 2      A.   No, there was no meeting until we commenced the

 3 examination.

 4      Q.   Was there --

 5      A.   That I recall.

 6      Q.   Was there an entrance conference?

 7      A.   Yes.  That would be the entrance conference.

 8      Q.   Do you recall when that was?

 9      A.   Um, off the top of my head I don't recall.  I

10 think it was in the beginning of August of 2007.  It was

11 after we had commenced on site examination.

12      Q.   And what did that meeting consist of?

13      A.   It was mostly presentation by PacifiCare.  It kind

14 of was a repeat of some of the issues that they had brought

15 up previously on the March 7 meeting.  And then there was

16 some additional information that they provided to us

17 regarding their claims staff and the line of supervision for

18 their claims staff and introduction to the people in

19 management that are responsible for claims.

20      Q.   Was there a Power point demonstration from them?

21      A.   Yes, I'm sure there was.  There always is.

22      Q.   Who was the CDI team on this exam?

23      A.   The team is originally assigned included myself as

24 lead examiner.  And then it was my supervisor, supervising

25 insurance compliance officer, Towanda David, senior
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 1 insurance compliance officer Eric Johnson, and associate

 2 insurance compliance officer, Elaine Dinius-Bellotti.

 3      Q.   Give the spelling on that.

 4      A.   Elaine -- Dinius is D-i-n-i-u-s dash

 5 B-e-l-l-o-t-t-i.  And then I was later -- later we were

 6 joined by senior insurance compliance officer Alex Simmons.

 7      Q.   What were your responsibilities -- your

 8 responsibilities typically as lead examiner on the exam?

 9      A.   Working with the company to, um, request claim

10 files for review.  Um, insuring that the officers that are

11 on site understand what we are looking for when we are

12 reviewing files that we are understanding what the issues

13 are on site, if we're seeing issues within the claims files.

14 Reviewing files and working as a coordinator with the

15 company.

16           MR. STRUMWASSER:  I discovered I am one copy short

17 of Exhibit One.  I want your Honor to have a copy and I'm

18 just going to --

19           MR. GEE:  Here it is.

20           MR. STRUMWASSER:  Do you have a copy for me?

21           MS. ROSEN:  I don't have a copy.

22           MR. STRUMWASSER:  Your Honor, I'm going to hand

23 the witness a copy of Exhibit One in evidence, the OSC and

24 accusation with the two exhibits to that Exhibit One and

25 Exhibit Two.
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 1      Q.   You've seen this document before, Ms. Vandepas?

 2      A.   Yes, I have.

 3           MR. KENT:  Excuse me.  Give me a second.

 4           THE COURT:  Towanda is spelled T-o-w-a-n-d-a.

 5           MR. KENT:  All right.  Thank you.

 6 BY MR. STRUMWASSER:

 7      Q.   Um, there are two exhibits, two reports, Exhibit

 8 One and Exhibit Two.  Would you tell the judge what the

 9 difference is between the two exhibits?

10      A.   Um, reports are issued as required by the

11 insurance code.  Insurance code 12938 specifies that a

12 report, a public report be issued and published by the

13 Department of Insurance on its web site.

14           12938 specifies a particular types of code

15 violations that have to be included in this particular

16 report.

17           Report format 735.5 contains violations of the

18 insurance code or California code of regulations that have

19 not been specified by 12938 to be included in a, um, a

20 report that must be published on the web site.

21      Q.   So is it the case that Exhibit One to the OSC is

22 the market conduct report in 735.5 format?

23      A.   That's correct.

24      Q.   And exhibit two is 12938 format?

25      A.   That is correct.
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 1      Q.   And I'm going to give the witness a set of

 2 post-its because we're going to be spending some time on

 3 this and she may find this helpful.

 4                I believe you testified that the 12938 report

 5 is public by statute.  What is the public status of a 735.5

 6 report in general and in this case?

 7      A.   A 735.5 report is a report that the commissioner

 8 has discretion to make public or not.  And it's my

 9 understanding that the commissioner did decide to make this

10 report pursuant to 735.5 a public document.

11      Q.   Now, I'm going to start asking questions about the

12 analysis that is contained in the two reports.

13           Let's turn to page six -- let's work off of

14 Exhibit One of Exhibit One; namely, the 735.5 report and

15 let's turn to page six of that report.

16           THE COURT:  Do you want to give the CDI number?

17           MR. STRUMWASSER:  43512, your Honor.

18      Q.   Are you there, Ms. Vandepas?

19      A.   Yes.

20      Q.   Now, we have here two tables described as sample

21 files reviewed and electronic claims paid review.  What is

22 the difference between the sample and the electronic

23 analysis?

24      A.   The sample files reviewed are the files that were

25 requested and pulled and were physically reviewed by the
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 1 Department of Insurance on site.

 2           The electronic claims reviewed are a review of the

 3 entire claims population, in this case, all of the group

 4 health claims paid and all of the individual health claims

 5 paid during our review period.

 6      Q.   So there is essentially no sampling for the

 7 electronic?

 8      A.   There is no sampling.

 9      Q.   And the sample review, is that reviewed by human

10 beings or computers?

11      A.   It is reviewed by humans beings.

12      Q.   Such as yourself?

13      A.   Such as myself, yes.

14      Q.   And why -- why would you do an electronic claims

15 review?

16           MR. KENT:  Calls for speculation.

17           THE COURT:  Overruled.  Overruled.

18 BY MR. STRUMWASSER:

19      Q.   Go ahead.

20      A.   An electronic claims review gives us the

21 opportunity to look at the entire window period, all claims

22 that have come through the entire window period, and to

23 actually focus it on specific violations that could be

24 easily quantified.  For example, violations that have to do

25 with meeting date timelines.
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 1      Q.   Well, why don't you do an electronic analysis for

 2 all claims filed?

 3      A.   Because --

 4      Q.   All claim files.  Excuse me.

 5      A.   Because it's impossible to do a -- an electronic

 6 review of all claims files.  There are certain code

 7 requirements that actually require a physical review of the

 8 claim file.

 9      Q.   Would you walk us through the upper table here,

10 the PLHIC sample files review.  The first column tells us

11 what?

12      A.   It tells us the line of business, which health is

13 an accident and line disability line of business.  And the

14 next would be description of the category that we examined.

15      Q.   The category data?

16      A.   Yes, category of claims data, yes.

17      Q.   And what's the next column?

18      A.   The next column is what we reported as the number

19 of files for review within our window period.

20      Q.   So that's the population of that category?

21      A.   Yes.  That would be referred to as a population.

22      Q.   And the next column?

23      A.   Are the number of files that we physically

24 reviewed.

25      Q.   And the next column?
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 1      A.   Are the number of citations that we found by

 2 category.

 3      Q.   Now, let's talk briefly about the rows.  The

 4 first -- the first row contains what?

 5      A.   Group health claims denied.

 6      Q.   So, I mean what are we talking about here?  What

 7 are group claims, health claims denied?

 8      A.   Group health claims group is a type of coverage.

 9 When you don't have an individual policy, you are part of a

10 group.  When you have a group policy of employer policy, but

11 it could be other people form groups.

12      Q.   And you have the claims that were denied.  What

13 are the other kinds of claims that they would have had for

14 group health?

15      A.   Paid claims and claims that may have been closed

16 without payment.

17      Q.   And in the second row is again group and provider

18 disputes?

19      A.   Yes.

20      Q.   And how were those designated?  I mean how does

21 the company know when there is a provider dispute?

22      A.   They are required to track provider disputes and

23 they have a mechanism for responding.

24      Q.   And the third row?

25      A.   Are member appeals.
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 1      Q.   And by this, by member, that's sort of a misnomer;

 2 isn't it?

 3      A.   It's insureds.

 4      Q.   Insureds.  Member is basically a HMO term?

 5      A.   It is used across the board in health.

 6      Q.   Now, am I right then in the next three rows are

 7 exactly the same category for individual as opposed to

 8 group?

 9      A.   That is correct.

10      Q.   And what is the seventh row?

11      A.   The seventh row is information regarding provider

12 contract agreements that had effective dates from 1/1/06

13 through 3/31/07.

14      Q.   And what was the reason for including this row?

15      A.   Because the company had identified to us that they

16 had a problem, um, with provider contracts as well as a

17 complaint that we received from the CNA that there was

18 problems in contracting and paying appropriate rates.

19      Q.   Let's take a look at the lower table now marked

20 PLHIC electronic claims paid review.  This represents, not

21 the sample, but the electronic analysis; right?

22      A.   That is correct.

23      Q.   And what is the first column?  The first column of

24 the --

25      A.   It's again identifies the line of business as
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 1 accident and disability and the category and the first row

 2 is group health claims paid.

 3      Q.   So this -- the first row of the lower table

 4 corresponds to the first row in the upper table in terms of

 5 line of business; is that right?

 6      A.   That's correct.

 7      Q.   But the upper table is denied and the lower table

 8 is paid; is that right?

 9      A.   That is correct.

10      Q.   So are -- are these two mutually exclusive

11 categories?

12      A.   Yes.

13      Q.   So there's no overlap?

14      A.   There would not be overlap between a paid claim

15 and a denied claim.

16      Q.   And in the health insurance business, would you

17 expect paid plus denied to be most, some, all, of the

18 claims?

19      A.   Most.

20      Q.   The second column is the number of claims.  Is

21 that comparable to the files for review period in the upper

22 table?

23      A.   Yes.

24      Q.   And we don't have a third column.  Why is that?

25      A.   Because we reviewed the entire scope.
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 1      Q.   And in the fourth column?

 2      A.   Are the number of citations that we cited as a

 3 result of our review.

 4      Q.   Now, let's just flip for a second to Exhibit Two,

 5 page six, with the Bates number 43534.  This is again page

 6 six, this time of the 12938 report.  What are the

 7 differences between this page six and the page six in the

 8 735.5 report?

 9      A.   The citations refer to what are required to be

10 reported here in a 12938 format.

11      Q.   So --

12      A.   It's essentially similar information in terms of

13 the line of business and categories reviewed, files for

14 review period, and sample files reviewed.

15      Q.   So the -- you review exactly the same lines,

16 exactly the same files?

17      A.   Yes.

18      Q.   And so, for example, we have here 68 in the 12938

19 report, 68 files reviewed in the first row and 68 in the

20 735.5 report.  Are those the same 68 files?

21      A.   Yes, they are.

22      Q.   So the only difference are the citations?

23      A.   Yes.

24      Q.   Let's go back to the 735.5 report again, page six.

25 Bates 43512.
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 1                How many violations -- how many citations

 2 rather do you see in the group health paid claims?

 3      A.   In group health paid claims the number of

 4 citations noted are 101,720.

 5      Q.   And in the individual health paid claims?

 6      A.   In the individual health claims paid, the

 7 citations are 27,129.

 8      Q.   Is there some place in the report, in the 737.5

 9 report, where we can tell what the citations are for?

10      A.   Yes.

11      Q.   Where?

12      A.   You can see it on the next page, on page seven,

13 which has a table of total sigh citations.

14           For example, the first row on page seven refers to

15 CIC 10123.13(a).  There is a description of what that

16 violation is.  And then there is a number that refers to

17 electronics paid claims review and the number of citations

18 for that particular insurance code.

19      Q.   So that was 4-- 42,137?

20      A.   That is correct.

21      Q.   That were detected in the electronics as opposed

22 to the sample analysis?

23      A.   That is correct.

24      Q.   You have four bullets there under 10123.123(a).

25 Do you know which of the bullets pertained to the 42,137
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 1 violation?

 2      A.   That would be in the written portion of the

 3 report.

 4      Q.   But do you happen to know?

 5      A.   I can look.

 6      Q.   Okay.  Um, 40,808 group paid claims were cited and

 7 1,329 individual paid claims were cited for 10123.13(a) and

 8 that was a citation for failing to pay a claim as soon as

 9 practical, but no later than 30 working days of receipt of

10 the claim by the company.

11                Is that the first bullet on page seven?

12      A.   Yes.

13      Q.   And what page were you looking at there?

14      A.   Page 18.

15      Q.   Okay.  So we've now identified on page seven

16 42,137 of the violations.

17           What is the next group of violations identified in

18 the electronic analysis on page seven?

19      A.   CIC 10123.13(b).

20      Q.   For --

21      A.   The company failed to pay interest on an

22 uncontested claim after 30 working days.

23      Q.   And how many violations were detected in the

24 electronic analysis?

25      A.   A total of 5,432.
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 1      Q.   And then we have -- what's the next group of

 2 electronically detected violations?

 3      A.   Violation of 10133.66(c).

 4      Q.   Page eight?

 5      A.   Yes.  On page eight.  The company failed to

 6 acknowledge receipt of health claim within 15 days.

 7      Q.   How many were there?

 8      A.   81,280.

 9      Q.   And so the 81,280 plus 5,432 plus 42,137 comes to

10 a total of --

11      A.   Um, that's reflected on page six.  And the total

12 citations are 128 -- 128,849.

13      Q.   I'd like to ask you now about the process by which

14 these violations were detected.  And I'm going to ask you

15 about Exhibit 105.

16                You have that there, the coordinator's guide?

17      A.   Yeah.

18      Q.   Does this reflect an initial inquiry from the

19 Department about what kind of data you wanted?

20      A.   Um, no.  They actually received an earlier inquiry

21 about the data.  And you could see that is reflected in, um,

22 my July 13, 2007 letter.  In the final paragraph of page one

23 where I say, "Please note that questions 1-A through G on

24 the claims operation questionnaire were previously submitted

25 to the companies on June 22, 2007".
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 1      Q.   And now turn, if you would, to page seven of the

 2 coordinator's information guide, Exhibit 105, page 34711.

 3 Are the items listed there as 1-A through G the same items

 4 that were sent to PacifiCare in June?

 5      A.   Yes.

 6           MR. STRUMWASSER:  Your Honor, at this time may 104

 7 and 105 be received in evidence?

 8           THE COURT:  Any objection?

 9           MR. KENT:  No objection.

10           THE COURT:  All right.  105, 104 and 105 are

11 entered.

12                  (104 and 105 in evidence.)

13      Q    (By Mr. Strumwasser) And Ms. Vandepas, with

14 respect to this 108 through 1-G, which of these items are

15 specifically sought for purposes of doing the electronic

16 analysis?

17      A.   All of them.

18           Well, let me just say for the electronic analysis

19 it would actually be A, B, C, D.  Those would be for the

20 electronic analysis.

21      Q.   And do you know whether, in response to this

22 request you received data from PacifiCare?

23      A.   Yes, we did received data.

24      Q.   And tell the judge what the sequence of events

25 with respect to the receipt of the data that you requested
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 1 with electronic analysis?

 2      A.   Electronic analysis, the initial data that we

 3 received we were not able to use.  It was set in an access

 4 format with over two million lines.  That was not a format

 5 that we could utilize so that had to be sent back and

 6 provided in a format that we could utilize.  Um, that

 7 information was provided to us.

 8           We did ask some questions as a result of that

 9 data.  Those questions identified problems with the data

10 that was provided to us and PacifiCare had to issue

11 corrected claims information to us.

12      Q.   I'd like you to explain how the three groups of

13 violations that were detected in the electronic's exam were

14 determined.  First of all, there was the failure to pay

15 within 30 working days.  How did the Department use the data

16 to make that determination?

17      A.   Um, we used a simple formula.  So we used the date

18 the claim was paid less the date the claim was received.

19 And if that corresponded to more than 30 working days, we

20 identified the claim.  And that was part of a query process

21 that was sent to the company for them to review and comment.

22      Q.   And the second group of failure of violations for

23 failure to pay interest on claims paid more than 30 working

24 days how did you go about determining that?

25      A.   That is a subset of the claims identified as paid
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 1 more than 30 working days so we asked the company to provide

 2 information on interest payments, so where we would look at

 3 the claims paid beyond 30 days, we then looked to see if

 4 there were corresponding interest payments made, because

 5 interest is due on delayed claims.  And those identified

 6 claims were sent to the company.  And the company was

 7 queried regarding their payment of interest as required by

 8 code.

 9      Q.   So you designated as a potential violation the

10 ones that were more than 30 working days and had a zero

11 interest rate -- interest paid?

12      A.   That is correct.

13      Q.   Did you do anything to validate the actual -- for

14 those which interest was paid -- that it was paid correctly?

15      A.   No.

16      Q.   And in the third category, was the failure to

17 acknowledge health claims within 15 days?

18      A.   Yes.

19      Q.   How did you determine that?

20      A.   There, we initially asked the company to provide

21 us information on claims acknowledgment.  The company

22 responded that they did not track claims acknowledgment.

23 And that they would have to do a manual query.  And then my

24 recollection is the company came back and said that they

25 couldn't provide us any information on that.
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 1      Q.   Okay.  Let's -- let's talk about this query

 2 process.  I guess the first thing we should clarify is you

 3 used the words query and I believe we heard the words

 4 referral and inquiry.  Can you clarify the nomenclature here

 5 for us?

 6      A.   A referral and an inquiry are generally the same

 7 thing.  So basically when we're conducting an examination

 8 and we see something that might be a potential violation,

 9 we're going to send an inquiry or a referral to the company,

10 which is basically questions asking the company to provide

11 us information, to show us how they complied with the

12 requirements of the code, um, to, you know, maybe tell us

13 more about their processes.

14      Q.   Let me show you and ask to have marked as 106, a

15 general referral with the Bates number of CDI 55073.

16           THE COURT:  All right.  That will be marked as

17 Exhibit 106.

18           (Exhibit 106 marked for identification.)

19           MR. STRUMWASSER:  Did I give you 2000?

20           MR. VELKEI:  I appreciate it.  Did you want it

21 back?

22           MR. STRUMWASSER:  But now you have change coming

23 from one of ours.

24      Q.   Ms. Vandepas, is this document 106, is this a

25 typical format for a referral?
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 1      A.   Um, in general.  This is a general inquiry so it's

 2 not on a claim specific or file-specific inquiry.  But on

 3 the format is -- is the same.

 4      Q.   So this is the inquiry that was initiated on

 5 August 18; is that right?

 6      A.   That is correct.

 7      Q.   And can you summarize for us what the nature of

 8 the inquiry was?

 9      A.   It's in general a question regarding the data that

10 we received from the company on July 9, 2007 indicating the

11 number of claims that were provided to us within the window

12 period.  And then there were some questions as to what the

13 spreadsheet, the information of the spreadsheet was

14 providing to us.  And then there was a general, there was a

15 request for them to provide us specific claims to -- to look

16 at physically.

17      Q.   So the first page, 5073?

18      A.   Uh-huh.

19      Q.   And the top of the second page, who prepares

20 those?

21      A.   Who prepared this?

22      Q.   Not the person but which entity?

23      A.   The Department of Insurance.

24      Q.   And then there's a blank for company response;

25 right?
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 1      A.   Yes.

 2      Q.   And then the third page, does that contain the

 3 response that the company gave you?

 4      A.   That contains the response that the company gave.

 5      Q.   And can you tell what -- do you know what the

 6 response was to the question you asked?

 7      A.   Um, they provided various responses to our

 8 questions and indicated that they determined they provided

 9 incorrect receipt dates on the original paid claims and that

10 they were going to provide a new spreadsheet with corrected

11 data as of August 23, 2007.

12      Q.   And that's signed by Mr. Orejudos?

13      A.   Yes.

14      Q.   And I guess I should note, your Honor, that 106 is

15 redacted and therefore no longer confidential.

16           THE COURT:  All right.

17           MR. STRUMWASSER:  And on that basis we ask that it

18 be received in evidence.

19           THE COURT:  Any objection?

20           MR. KENT:  No objection.

21           THE COURT:  All right.  That will be entered.

22                  (Exhibit 106 in evidence.)

23           MR. STRUMWASSER:  And I would like to have marked

24 as Exhibit 107 a document -- make a preliminary comment

25 about this.  The document I'm interested in starts on the
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 1 second page.  It is an inquiry, but it is not signed and so

 2 we are providing as the first page the -- the e-mail from

 3 Mr. Orejudos to authenticate it.

 4           THE COURT:  All right.  However, it is an e-mail

 5 chain with a top date of September 18, 2007.

 6           (Exhibit 107 marked for identification.)

 7 BY MR. STRUMWASSER:

 8      Q.   Ms. Vandepas, what is Exhibit 107?

 9      A.   It is a referral and/or inquiry and inquiry

10 response received from the company.

11      Q.   What -- what was the nature of the question that

12 you were -- that the Department was posing?

13      A.   There were additional questions regarding the data

14 that was received, the claims data received from the

15 company.

16      Q.   And to sort of cut to the chase -- well, take a

17 look at question one and response one and tell us where we

18 are on those.

19      A.   Um, question one essentially is questioning the

20 pay claims population and identifying the number of claims

21 that were not paid within 30 working days of receipt and the

22 number of claims that did not include interest.  So the

23 number of claims that we identified that were not paid

24 within 30 days were 37,238.  And then we identified 14,011

25 of those 37,238 were not paid with interest.  And so there
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 1 was a request for the company to clarify why those 14,011

 2 claims were not appropriately paid with interest.

 3           And then, number one, response, is the company's

 4 response to why those claims were not paid with interest.

 5 And of the 14,011 claims that were not paid with interest,

 6 the company, in essence, identified 5,792 claims that they

 7 did not pay with interest.  And identified them as part of a

 8 provider contract project that requires interest to be

 9 manually adjusted by the company.

10      Q.   So the Department asked PacifiCare in this

11 referral about 14,011 claims that initially appeared to be

12 owed interest?

13      A.   That's correct.

14      Q.   And the company said, came back and gave you

15 reasons why 4642 and another 3570 didn't have interest due;

16 right?

17      A.   That is correct.

18      Q.   And then they acknowledged that 5,792 do -- did

19 require interest and then --

20      A.   That's correct.

21      Q.   Take a look at page seven, if you would, of the

22 735.5 report, 43513.

23                Where would we find the 4730 -- the 5792?

24      A.   5792 was not reflected in the report.

25      Q.   Where is the category for that?
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 1      A.   It's CIC 10123.13(b).

 2      Q.   So the company conceded 5,792 but you're actually

 3 citing them for 5,432?

 4      A.   That is correct.  But that also includes

 5 individual so in terms -- this question is regarding group.

 6      Q.   Right.

 7      A.   So it would be actually a lesser number than 5,432

 8 for group.  And that would be reflected in the written

 9 portion of the report, page 18.  So it was 5,420 where

10 interest was not paid, that would be applicable to group

11 business.

12      Q.   Do you know what the provider contract project

13 referred to in 107 is?

14      A.   Yes.

15      Q.   What is it?

16      A.   Um, according to the company, they were alleging

17 that there was a contracting problem as a result of the loss

18 of the care trust network.  And as a result of the loss of

19 the care trust network, they were forced to go in and

20 recontract with all providers.  That is what their

21 allegation is.  It appears that the loss of the care trust

22 network really only applied to United Health Care business

23 and not to PacifiCare business.

24      Q.   Well, let, so is it, do you understand the

25 provider contract project to be the process of getting new
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 1 contracts for providers?

 2      A.   Their project of recontracting with providers in

 3 California.

 4      Q.   And how would the reworking, how would this

 5 provider contract project lead to an obligation to pay

 6 interest?

 7      A.   Well, it would lead to an obligation to pay

 8 interest because they paid the claims incorrectly.  The

 9 claims may have been paid as out of network because they

10 couldn't identify a contracted provider as a provider of the

11 contracted provider when, in fact, they were, or they may

12 have paid at a lesser contract rate because there was an

13 updated contract but that wasn't appropriately loaded in the

14 system.  So, therefore, that would require the company to go

15 back and review every single solitary claim associated with

16 the particular provider where there was a delayed contract

17 uploading, and adjudicate the claim again, hang at the

18 appropriate rate, and including interest, if interest was --

19 if there was an additional payment that was due.

20      Q.   So if there was a claim paid on old contract rate,

21 let's say, and then through the provider contract project

22 there was a determination that additional funds were called

23 for, what is the position of the Department with respect to

24 when the interest obligation runs?

25      A.   The date they first receive the claim.
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 1      Q.   Plus -- the -- plus the period they have before

 2 they have to pay interest; right?

 3      A.   Well, then, the interest comes due from the date

 4 they receive the claim.

 5      Q.   Okay.

 6      A.   They have 30 days to pay the claim.

 7      Q.   Ah.  But if they don't pay it within 30 days?

 8      A.   It's 30 working days.  They have 30 --

 9      Q.   But then if they do that -- I'm sorry.  If they

10 don't pay within 30 working days of the date they receive

11 the claim, then there is an interest obligation going back

12 to the thirtieth working -- the thirty-first working day or

13 to the original claim date?

14      A.   I want to verify that with the code.  I think that

15 it would be the -- the date the claim was received.

16      Q.   Also on the last page of Exhibit 107, there is a

17 commitment to an anticipated completion date of 12/31/07.

18 Do you see that?

19      A.   Yes.

20      Q.   Do you know whether that date -- that line was

21 met?

22      A.   That information was not reported to me.

23      Q.   Do you have any information about -- about whether

24 or not they were continuing to rework claims that required

25 contract uploading after December 31, '07?
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 1      A.   It is my belief they did.

 2      Q.   I just want to call your attention to question and

 3 answer three.  Just read to yourself, if you would, question

 4 three which -- go ahead and tell the judge what the question

 5 three pertained to?

 6      A.   It's a question, um, regarding claims that were

 7 paid with a zero lag time.  Um, and asking for confirmation

 8 that these claims were paid, were received and paid on the

 9 same day.

10      Q.   And the answer on three, the reason I'm asking

11 this is because it looks to me like there is an error on

12 three and I wanted to give you a chance to qualify and point

13 it out for us --

14      A.   Um --

15      Q.   -- on the response?

16      A.   -- it appears there was an error in the response

17 in reference to the lag time.  Um, the company response says

18 the lag time referred to in this question is not the same as

19 the lag time between received date and paid date.  For

20 example, claim 34647414-01 was received on 5/4/07.

21 Processed and paid on 5/10/07.  Lag between received and

22 paid is six days.  So the response seems to be in conflict.

23 Because the example seems to show that the lag time referred

24 is the same as the lag between the received date and the

25 paid date, according to the example provided.
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 1      Q.   Now, we note from the first page that this was

 2 received on September 18; right?

 3      A.   Yes.

 4      Q.   Eleven days after the inquiry?

 5      A.   Yes.

 6      Q.   The inquiry itself has four questions.

 7      A.   Yeah.

 8      Q.   The response only has three.  Do you know why that

 9 was?

10      A.   I don't know why the company failed to respond.

11      Q.   Do you know whether they subsequently responded to

12 question four?

13      A.   My belief is that they did later respond to

14 question four.

15      Q.   Is that unusual for them to -- to break up the

16 answers that way?

17           MR. KENT:  Vague and ambiguous.  No foundation.

18           MR. STRUMWASSER:  Well, I'll rephrase, your Honor.

19           THE COURT:  All right.

20           MR. STRUMWASSER:  I'm happy to.

21      Q.   Is it unusual in your experience for a company to

22 send a response that only has some of the questions

23 answered?

24           MR. KENT:  Vague and ambiguous to foundation.

25           THE COURT:  Overruled.
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 1           THE WITNESS:  Yes.

 2           MR. STRUMWASSER:  Your Honor, may 107 be received

 3 in evidence?

 4           THE COURT:  Any objection?

 5           MR. KENT:  No objection.

 6           THE COURT:  All right.  It will be entered.

 7                  (Exhibit 107 in evidence.)

 8 BY MR. STRUMWASSER:

 9      Q.   And I would like to have marked, your Honor, as

10 108 a document entitled resubmission with a Bates 10 --

11 CDI34758.

12           THE COURT:  All right.  That is Exhibit 108.  It

13 says resubmission.  And there is a September 7, 2007 date at

14 the top.

15           (Exhibit 108 marked for identification.)

16 BY MR. STRUMWASSER:

17      Q.   Ms. Vandepas, is the -- are the questions in 108

18 the same as they were in 107?

19      A.   Yes, they are.

20      Q.   So what do we have here?  What does 108 add to the

21 story?

22      A.   The company PLHIC provided a resubmission of their

23 response to entry number 2-TD on September 21, '07 answering

24 a question -- answering some information that they did not

25 previously respond to.
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 1      Q.   Can you tell which question that answers?

 2      A.   Well, the resubmission response doesn't refer to a

 3 particular question number, which is atypical.  It is an

 4 explanation as to no pay status, which, I think, is

 5 additional information in question three, which refers to

 6 table 13 of the group paid claims spreadsheet indicates

 7 23,401 claims with a sum of net payment zero.  Please

 8 explain.  And I think the resubmission response is actually

 9 for question three.

10           MR. STRUMWASSER:  109 next, your Honor.

11           This is CDI34165, an e-mail attaching another

12 referral in the response.

13           THE COURT:  At e-mail dated at the top as

14 October 1, 2007.

15           (Exhibit 109 marked for identification.)

16 BY MR. STRUMWASSER:

17      Q.   Does this -- strike that.

18                Ms. Vandepas, is this -- we're still on the

19 same inquiry; right?

20      A.   That's correct.

21      Q.   Does this provide us with the answer to four?

22      A.   Yes, it does.

23      Q.   I'd like you to explain to the judge what the

24 question was on four and what the answer is.

25      A.   The question on four was an inquiry as to the
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 1 methodology of reported claims being reported on individual

 2 lines of business versus the group populations.  We wanted

 3 to find out if the individual lines of business were

 4 recorded on a line item basis or as a entire claim basis

 5 because we found out that the group health claims were

 6 recorded on a line item basis versus a whole claim basis and

 7 so we wanted to verify how the individual claims were --

 8 were provided to us as well.

 9      Q.   So if I went to my doctor and I got an office

10 visit and a lab test and that was processed through, and I

11 get back my EOB, how many EOBs would there be before the

12 claims assuming there is one process?

13      A.   There is one EOB for a claim; however, the EOB

14 would reflect the various line items that were billed.

15      Q.   Each line separately as a service?

16      A.   Each service line separately, yes.

17      Q.   And so this tells you what about that distinction?

18      A.   Well, it tells me that the individual claims were

19 reported to us as a group.  Therefore, they didn't identify

20 each line item on the individual claims as they identified

21 each line item that came in on group claims.

22      Q.   How about for -- okay.  So -- I'm sorry.  I should

23 have listened to the last word.  So we had different

24 reporting, different level of reporting for individual and

25 claims and group; is that right?
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 1      A.   That is right.

 2      Q.   An individual as reported on a --

 3      A.   On a claim basis.

 4      Q.   And group is reported on a --

 5      A.   Line item basis.

 6      Q.   And now we have -- well, we'll ask to have marked

 7 as 110 an e-mail transmitting a -- another inquiry and

 8 response CDI342827.

 9           THE COURT:  All right.  That has a date at the top

10 of September 20, 2007.

11           (Exhibit 110 marked for identification.)

12 BY MR. STRUMWASSER:

13      Q.   Ms. Vandepas, would you explain the nature of the

14 Department's inquiry on Exhibit 110?

15      A.   Um, it was an inquiry regarding population, claims

16 populations that were reported to the Department regarding

17 group claim denied and group placed without payment and

18 asking for clarification if these numbers represent claims

19 by line item or by individual claim.

20      Q.   And what is the nature of the answer?

21      A.   The nature of the answer is that they are reported

22 by claim line detail.  And that the company would provide

23 revised population as of September 12, 2007.

24      Q.   And so at the top of the third page, 34829, we

25 have a bullet that describes a number of claims denied, the
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 1 third paragraph of that bullet, and what you -- am I

 2 correctly reading that 582,624 records were contained in an

 3 earlier transmission to the Department?

 4      A.   That's correct.

 5      Q.   And that number was now revised at 428146?

 6      A.   That's correct.

 7      Q.   Is that the number we see on page six of the

 8 market conduct reports?

 9      A.   That is the same number.

10      Q.   Let's go back one page to the 42 -- 42 -- 34828.

11 And I'd like to call your attention to item number one, the

12 first bullet.

13      A.   Yes.

14      Q.   First of all, what was the nature of the inquiry

15 to which this is responding?

16      A.   It appears that the company is providing some

17 additional information that I don't see specifically

18 requested in this general inquiry.  But the company was

19 telling us that the, um, we had asked for data that would

20 provide the date and acknowledgment letter was sent as part

21 of our data request fields.  And the company is, um, telling

22 us that this data is not available, and that they did not

23 track the date acknowledgment letters were sent out, that

24 that information had to be queried manually, and if the

25 Department is requesting this information, that they could
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 1 only provide it to us on an individual claims basis.

 2      Q.   By which -- what do you mean by individual claims

 3 basis?

 4      A.   That they would have to individually query each

 5 claim manually.

 6      Q.   And by query, do you mean go pull out the file?

 7      A.   Go to the electronic record.  I don't know that

 8 they keep physical claims files like that but there would be

 9 a -- they would have to go to each claim and open up that

10 claim to determine when an acknowledgment letter was sent.

11      Q.   So you would ask them for the data that would

12 enable you to determine whether a timely acknowledgment was

13 sent; right?

14      A.   That is correct.

15      Q.   And, obviously, one of those dates would be the

16 date the acknowledgment letter was sent and what are they

17 telling you here?

18      A.   That they can't give us that information.

19      Q.   What is RIMS, R-I-M-S, all caps?

20      A.   That is one of their data bases.

21      Q.   And they saying it doesn't capture the date of the

22 acknowledgment; is that right?

23      A.   That is correct.  PLHIC says they cannot capture

24 data.

25      Q.   Would you take a look at question three and tell
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 1 us what the nature of that question was?

 2      A.   We're asking for a clarification about how the

 3 company reported claims that were processed, but the entire

 4 amount was applied to a claim deductible.  And we wanted to

 5 know if the company categorized the claim as a paid claim,

 6 um, denied a claim or closed without payment.  It wouldn't

 7 be a denied claim.  But, um, if something was applied to a

 8 deductible how the company was viewing it.

 9      Q.   Okay.

10      A.   They viewed it as a paid claim or did they view it

11 as closed without payment.

12      Q.   So I go to my doctor and I get a bill for $100

13 that goes to my insurer.  My insurer applies various

14 deductions and says that the amount -- that the amount that

15 the supplier do would be $50 but I haven't met my deductible

16 and so the 50 is applied to my deductible; right?

17      A.   That's correct.

18      Q.   And your question is how would that be --

19      A.   -- viewed by the company.  Would it be viewed as a

20 paid claim or would it be viewed as a claim that was closed

21 without payment.

22      Q.   And what is the company's answer?

23      A.   I don't see an answer to that.

24                It's -- there is a response to question

25 number three.  However, it doesn't appear to me that the
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 1 response answers the question asked.

 2      Q.   Well, you have this phrase "calculated the same as

 3 if the payment were going to the provider".  See that?

 4      A.   Yes.

 5      Q.   And if that is true, then what does that mean

 6 about the categorization of the claim?

 7           MR. KENT:  No foundation.

 8           THE COURT:  You're asking her what she believes it

 9 to be?

10           MR. STRUMWASSER:  Yes.

11           THE COURT:  I'll allow that.

12           THE WITNESS:  That they view it as a paid claim.

13           MR. STRUMWASSER:  Your Honor, I'd ask that 111 be,

14 the inquiry CDI34763 with the top date of October 11, 2007.

15           THE COURT:  All right.  That will be marked as

16 111.

17           (Exhibit 111 marked for identification.)

18 BY MR. STRUMWASSER:

19      Q.   Do you recognize this one, Ms. Vandepas?

20      A.   Yes.

21      Q.   So what is it that -- that the Department is

22 asking on this document?

23      A.   We're asking why there was not interest paid on

24 claims paid more than 30 working days of receipt on

25 individual health claims.  And we had identified 445 claims
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 1 as not being paid with interest.  And we were asking the

 2 company to provide an explanation.

 3      Q.   And what does the company say about the number

 4 445?

 5      A.   That that was an incorrect number and that the

 6 correct number is 444.

 7      Q.   And what do they say about the 444 claims?

 8      A.   They essentially state that most of the claims

 9 were contested, the company notified the insured and the

10 provider that they were contesting payment on the claim

11 within 30 working days.  They are allowed to do that, to

12 conduct further investigation.  And that they paid the claim

13 timely after contesting the claim when they received the

14 information that they needed to pay the claim.

15           And they also said that they were going to go

16 through and provide a review of payment and pay interest

17 where it was due on the claims that they did not pay

18 interest.

19      Q.   Okay.  So hypothetically if I submit a claim on

20 January 1 and the company sends me a timely inquiry asking

21 for more data that it requires, does that suspend its

22 obligation to pay within 30 working days?

23      A.   Yes.

24      Q.   And if I then send that information May 1, when is

25 the company required to -- to pay by?
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 1      A.   They have 30 working days to pay from the receipt

 2 of your documentation.

 3      Q.   I'm sorry.  Thirty working days from May 1?

 4      A.   Yes.

 5           THE COURT:  Is this a good time to take a break?

 6           MR. STRUMWASSER:  Sure.

 7           THE COURT:  Is that all right?

 8           How long do you need?

 9           MR. STRUMWASSER:  You know what, before so I don't

10 forget, may I move 108 through 111 in?

11           THE COURT:  Sure.  Any objection?

12           108?

13           MR. KENT:  108 no objection.

14           109 no objection.

15           THE COURT:  All right.  108 and 109 will be

16 entered.

17              (Exhibit 108 and 109 in evidence.)

18           110.

19           MR. KENT:  110 no objection.

20           111 no objection.

21           THE COURT:  All right.  They will be entered.

22              (Exhibit 110 and 111 in evidence.)

23           Is ten minutes all right or do you want 15?

24           All right.  Ten.  All right.

25              (Recess from 2:15 to 2:37 p.m.)
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 1                 (Off-the-record discussion)

 2           All right.  We'll go back on the record.

 3 BY MR. STRUMWASSER:

 4      Q.   Ms. Vandepas, have you had a chance check on that

 5 question regarding research of interest payments?

 6      A.   Yes, I did?

 7      Q.   What did you determine?

 8      A.   I need to amend my testimony to correct when

 9 interest is due on a delayed payment.  Per 10123.13(b)

10 interest is payable on the first day after the thirtieth

11 working day.

12           MR. STRUMWASSER:  Your Honor, I'd like to have

13 marked as 112 another referral.  This is a general inquiry

14 CDI33936, with a top date, missing in action.

15           THE COURT:  All right.  General inquiry, just

16 wanted to distinguish the document, but it's the Bates stamp

17 is 33936 through 55334.

18           (Exhibit 112 marked for identification.)

19 BY MR. STRUMWASSER:

20      Q.   What do we have here, Ms. Vandepas?

21      A.   It's a general inquiry and company response.  It

22 appears the company response was received October 22, '07.

23 And the company's response to the inquiry that appears to be

24 dated October 11, 2007.  And it provides additional

25 information regarding the claims identified as being paid
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 1 beyond 30 working days.  And it identifies how the company

 2 investigated whether or not additional payment and interest

 3 was due.

 4           THE COURT:  Where do you see the October 11 date?

 5           THE WITNESS:  Oh, it's on page two, so the general

 6 inquiry.

 7           THE COURT:  Oh, yes.  Thank you.

 8           THE WITNESS:  And then this is basically the

 9 response.

10           THE COURT:  I see.  Okay.  Thank you very much.

11 BY MR. STRUMWASSER:

12      Q.   Okay.  So we have in the response there is a

13 section entitled SDA standing for --

14      A.   Self-directed health plan.

15      Q.   So this is -- what is a self-directed health plan?

16      A.   The company says in their response, they identify

17 that, the self directed health plan operates like a regular

18 high deductible PTO plan where participants pay an annual

19 deductible before the plan covers their health care

20 expenses.

21      Q.   So the self directed account contains the

22 insured's own money?

23      A.   That's correct.

24      Q.   That is used to pay things like deductible?

25      A.   Yes.
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 1      Q.   Does that have any favorable tax treatment?

 2      A.   As far as I know.

 3      Q.   So what is the company saying about these 43

 4 claims?

 5      A.   That these claims were paid out of the member

 6 self-directed health plan funds and those payments are

 7 essentially the same as a high deductible health plan and,

 8 therefore, the money that was paid was essentially paid

 9 towards the deductible.  And, therefore, no interest is

10 owed.

11      Q.   Now, it was paid to a provider; right?

12      A.   That is correct.

13      Q.   So the company had access to the member's own

14 money; is that right?

15      A.   That is correct.

16      Q.   And under these arrangements, it takes that money

17 out under that circumstances and gives it to a provider;

18 right?

19      A.   That is correct.

20      Q.   So the provider did not get the money as fast as

21 he would have; is that the way this works?

22      A.   That is correct.

23      Q.   Now, did the Department accept this representation

24 to resolve the 43 claims?

25      A.   Yes.
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 1      Q.   So you did not cite them?

 2      A.   No.

 3           MR. STRUMWASSER:  We're getting close to the end

 4 of this so --

 5           THE COURT:  That's okay -- so far.

 6           MR. STRUMWASSER:  Let's mark as 113, your Honor,

 7 an October 12 inquiry CDI249893.  Something that I may be

 8 reading as I walk into the projector.

 9           THE COURT:  All right.  That's October 12, 2007

10 general inquiry.

11           (Exhibit 113 marked for identification.)

12 BY MR. STRUMWASSER:

13      Q.   Okay.  With respect to this one, Ms. Vandepas are

14 we on back to this question about the acknowledgments of the

15 receipt of the claim?

16      A.   Yes.

17      Q.   And what did you ask for, what did the Department

18 ask for?

19      A.   The Department asked the company to provide

20 measures that they had taken to insure compliance with code

21 requirements CIC 10133.66(c) which specifies the receipt of

22 each claim shall be identified and acknowledged, whether or

23 not complete, and the recorded date of receipt shall be

24 disclosed in the same manner as the claim was submitted or

25 provided through an electronic means, by telephone, web
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 1 site, or another mutually agreeable accessible method of

 2 notification by which the provider may readily confirm the

 3 insurer's receipt within 15 working days of the date of

 4 receipt of the claim by the office designated to receive the

 5 claim.

 6      Q.   So what is the company responding in its -- in its

 7 last paragraph of the first page of this exhibit?

 8           MR. KENT:  Objection.  Best evidence.

 9           THE COURT:  Overruled.

10           THE WITNESS:  The last paragraph says that they

11 used a vendor named Duncan to print acknowledgment letters

12 and that Duncan did not print system-generated letters from

13 July 2006 until January 2007.

14 BY MR. STRUMWASSER:

15      Q.   Okay.  Did you understand this to be an acceptance

16 by the company of violations in the -- of the acknowledgment

17 statute?

18           MR. KENT:  No foundation.

19           THE COURT:  Can you read the question?

20            What is it responding to?

21                        (Record read.)

22           MR. STRUMWASSER:  The next question.

23                        (Record read.)

24           THE COURT:  Okay.  Since you understand all that,

25 I'll allow it.
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 1           THE WITNESS:  I understood it to be an admission

 2 by the company that they were not sending acknowledgment

 3 letters and that their vendor had failed to send

 4 acknowledgment letters and that they had not monitored their

 5 vendor complying for a six-month period.

 6           MR. STRUMWASSER:  I have about a 15-minute complex

 7 chunk, your Honor.  I can go with or without.

 8           THE COURT:  No, let's do it but can you give me

 9 another two minutes or three minutes and I'll be right back.

10    (The judge leaves and re-enters the room at 2:50 p.m.)

11           Let's go back on the record.

12           MR. STRUMWASSER:  Okay.

13      Q.   Okay, so Ms. Vandepas, Exhibit 113 was signed by

14 whom?

15      A.   I believe that's Jose Valenzuela's signature.

16      Q.   Did he take over for Mr. Orejudos?

17      A.   Yes, he did.

18      Q.   And when do we get -- when did the Department

19 receive or when was 113 sent to the Department?

20      A.   It's dated October 16, 2007.

21      Q.   Now, I'd like to ask to have marked as 114 an

22 e-mail from Mr. Valenzuela, CDI33916 dated 10/25/07.

23           THE COURT:  All right.  That will be marked as

24 Exhibit 14.

25           (Exhibit 114 marked for identification.)
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 1           MR. KENT:  Your Honor, there are a number of

 2 documents attached to this document that aren't related to

 3 each other.  They are separate documents.

 4           MR. STRUMWASSER:  They are related, not essential.

 5 Let's do this, your Honor.  I just noticed that myself.

 6 Let's tear off the back two pages.

 7           MR. VELKEI:  It is really the back three.  Here is

 8 the document.

 9           MR. STRUMWASSER:  Yeah, we'll make that part of

10 the document.

11           THE COURT:  What are you making part of the

12 exhibit?

13           MR. STRUMWASSER:  The first two.  Just the first

14 two pages.  So we now have as Exhibit 114 CDI33916 and

15 CDI33918.

16           THE COURT:  All right.  And it's e-mail, top page

17 is an e-mail with a date of 10/17/07 at the top.  It's not

18 really the date of the e-mail though.

19 BY MR. STRUMWASSER:

20      Q.   Ms. Vandepas, take a look at the second page of

21 this exhibit.  It's 33918.  What do we have here?

22      A.   It's a fax transmission sent by my supervisor,

23 Towanda David, to Jose Valenzuela basically, um, following

24 up on a phone conversation of that morning.  And, secondly,

25 asking to view samples of acknowledgments that the company
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 1 has sent.

 2      Q.   Okay.  So I'm sorry.  So we have the -- in this

 3 secondly paragraph of the fax sheet, we have the quotation

 4 from Exhibit 113 about Duncan not printing letters; right?

 5      A.   Yes.

 6      Q.   And is the first page of Exhibit 114 the company's

 7 response?

 8      A.   Yes.

 9      Q.   And what are they saying there?

10      A.   The company replies that they're unable to provide

11 copies of letters at this time.  Um, the company was asked

12 to provide ten sample acknowledgments of their choice so

13 they could choose whatever file they wanted to within the

14 window period, just provide ten samples.  And the company is

15 telling us they were unable to provide their own ten samples

16 but they could provide only a template acknowledgment

17 letter.  And that the plan, PacifiCare, PLHIC is currently

18 working on a solution with their vendor who prints and mails

19 letters and will have more information by November 1.

20      Q.   Okay.  So in 113 you are being told that there

21 was -- there were no letters generated from July '06 until

22 January '07; right?

23      A.   They did not print system-generated letters,

24 that's correct.

25      Q.   That's what they're saying in 113?
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 1      A.   Yes.

 2      Q.   Now the window period extends past January '07;

 3 right?

 4      A.   Yes.

 5      Q.   So do you expect them to be able to -- to be able

 6 to provide copies of letters generated for the balance of

 7 the window period?

 8           MR. KENT:  No foundation.  Calls for speculation.

 9           THE COURT:  Overruled.

10           THE WITNESS:  Based on the response they gave the

11 Department, yes, I would believe that they would be able to

12 provide information in a time frame that was not identified

13 as problematic.

14      Q    (By Mr. Strumwasser) And so the next day -- excuse

15 me -- on the twenty-fifth you were getting a response that

16 they can't do that either; right?

17      A.   Yes.

18      Q.   Were you surprised by this response?

19           MR. KENT:  It is irrelevant.

20           THE COURT:  Sustained.

21      Q    (By Mr. Strumwasser) What regulatory significance,

22 if any, is there to PacifiCare's inability to provide these

23 copies?

24      A.   They have a duty to maintain records.  They have a

25 duty to document their claims files.  So their inability to
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 1 produce records could be a violation of their duty to

 2 produce records for an examination.  And it could be a

 3 violation of their duty to document their files.

 4           MR. STRUMWASSER:  Your Honor, may 112 through 114

 5 be received in evidence?

 6           THE COURT:  Any objection to 112?

 7           MR. KENT:  No objection.

 8           THE COURT:  That will be entered.

 9                  (Exhibit 112 in evidence.)

10           113.

11           MR. KENT:  No objection.

12           THE COURT:  That will be entered.

13                  (Exhibit 113 in evidence.)

14           114?

15           MR. KENT:  We, the objection here is these,

16 there's no foundation in that these are two separate

17 documents and we don't believe they should be joined.

18           THE COURT:  Well, this is a fax cover sheet.  The

19 second page is a fax cover sheet of 10/17.  What does it

20 cover?

21           MR. KENT:  I believe these are two separate

22 communications that if they're to be marked, they should be

23 marked separately.

24           MR. STRUMWASSER:  I have no objection to that.

25           All right.
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 1           Let's make 114 the e-mail and 115 the fax cover

 2 sheet.

 3           THE COURT:  All right.  Any objection to 114, the

 4 e-mail?

 5           MR. KENT:  No objection.

 6           THE COURT:  That will be entered.

 7                  (Exhibit 114 in evidence.)

 8           And 115 is the cover sheet.  Any objection?

 9           MR. STRUMWASSER:  I'm sorry.  I had it backwards

10 or one of us has it backwards.

11           THE COURT:  All right.  114 is the e-mail.

12           MR. STRUMWASSER:  Right.

13           THE COURT:  115 is the cover sheet.  And it's

14 dated 10/17/07.  Any objection?

15           MR. KENT:  No objection.

16           THE COURT:  All right.  That will be entered.

17                  (Exhibit 115 in evidence.)

18           MR. STRUMWASSER:  If your Honor was looking for a

19 time around 3:00, this is it.

20           THE COURT:  This is a good time?  All right.

21 We'll reconvene at nine o'clock.

22           MR. STRUMWASSER:  Very good, your Honor.

23           THE COURT:  Thank you very much.

24           MR. KENT:  Thank you.

25           THE COURT:  We'll be off the record.



650

 1  (Whereupon, at 3:00 p.m. the proceedings concluded until

 2           Tuesday, December 15, 2009 at 9:00 a.m.)

 3
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 1                  REPORTER'S CERTIFICATE

 2           I, Starr A. Wilson, CSR No. 2462, a Certified

 3 Shorthand Reporter, certify:

 4           That the foregoing proceedings were taken before

 5 me at the time and place therein set forth, at which time

 6 the witness was put under oath by me;

 7           That the testimony of the witness, the questions

 8 propounded, and all objections and statements made at the

 9 time of the examination were recorded stenographically by me

10 and were thereafter transcribed;

11           That the foregoing is a true and correct

12 transcript of my shorthand notes so taken.

13           I further certify that I am not a relative or

14 employee of any attorney of the parties, nor financially

15 interested in the action.

16           I declare under penalty of perjury under the laws

17 of California that the foregoing is true and correct.

18           Dated this fourteenth day of December, 2009.

19

20                               ______________________________

21                               Starr A. Wilson, CSR No. 2462

22

23

24

25
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 1          REPORTER'S CERTIFICATION OF CERTIFIED COPY

 2

 3           I, Starr A. Wilson, CSR No. 2462, a Certified

 4 Shorthand Reporter, in the State of California, certify that

 5 the foregoing pages one through constitute a true and

 6 correct copy of the original proceedings taken on Monday,

 7 December 14, 2009.

 8           I declare under penalty of perjury under the laws

 9 of the State of California that the foregoing is true and

10 correct.

11

12           Dated this fourteenth day of December, 2009.

13

14

15                     ___________________________________

16                     Starr A. Wilson, CSR No. 2462

17
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 1                          I N D E X

 2 WITNESSES FOR THE COMPLAINANT:

 3 WITNESS             DIRECT CROSS REDIRECT RECROSS COURT

 4 COLEEN VANDEPAS        656   719

 5                              746 (Resumed)

 6                 E X H I B I T S

 7 COMPLAINANT

EXHIBIT NO.                     Identification  Evidence

 8

 9 116     CDI-111411                         658       671

10 117     CDI-33394                          661       671

11 118     CDI-33411                          662       671

12 119     PHLIC's Acknowledgment            662       770

13 120     CDI-43399                          672       701

14 121     CDI-52309                          679       701

15 122     735.5 Report                       697       701

16 123     Format 12938                       699       701

17 124     Format 735.5                       699       701

18 125     Format 12938                       700       701

19 126     Windows RATS-STATS                 705

20 127     Requested files                    708

21

22 (Index continued)

23

24

25
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 1                 E X H I B I T S

 2 RESPONDENT

EXHIBIT NO.                         Identification  Evidence

 3

 4 5040      5/17/07 letter                       719

 5 5041      CDI-1673                             720

 6 5042      CDI-5315                             724

 7 5043      CDI-33446                            727
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10 5046      PAC62208-62240                       775

11 5047      CDI-43165-66                         762

12 5048      CDI-60384-60404                      763

13 5049      CDI-33450-33451                      766

14 5051      CDI-34560-34561                      773

15 5052      CDI-43054-43055                      782

16 5053      CDI-55097-55098                      787

17 5054      Chart                                789
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 1 TUESDAY, DECEMBER 15, 2009; 9:15 A.M. DEPARTMENT A; ELIHU

 2 HARRIS STATE BUILDING; 1515 CLAY STREET; RUTH ASTLE,

 3 ADMINISTRATIVE LAW JUDGE

 4           THE COURT:  This is OAH case number 200906139,

 5 UPA 2007-00004.  Today's date is December 15th, 2009.

 6           Counsel is present.  Respondent is represented by

 7 Ms. Monk.  And we are in the middle of direct examination of

 8 Ms. Vandepas.

 9           Would you just state your name for the record.

10           THE WITNESS:  Coleen, C-O-L-E-E-N.  Vandepas,

11 V-A-N-D-E-P-A-S.

12                      DIRECT EXAMINATION

13 BY MR. STRUMWASSER:

14      Q.   So, Ms. Vandepas, when last we tuned in, you were

15 discussing the preparation of the two market conduct exam

16 reports in 2007.  We were speaking specifically about the

17 electronic analysis and we had gone through a series of

18 referrals and responses.  Are we all together now?

19      A.   Yes.

20      Q.   After the referral and response process runs its

21 course, what is the next thing you do in a market conduct

22 exam?

23      A.   What would happen is the examiners who are

24 responsible for their individual inquiries would review the

25 inquiries and responses, and each examiner creates a Table
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 1 of Findings.  A Table of Findings generally includes an

 2 insured or provider name, a claim number or some other

 3 identifying number, and then the violation that we found and

 4 description of the violation.

 5      Q.   Then what happens to that aggregation?

 6      A.   That information is sent to the examiner in

 7 charge.  It is the job of the examiner in charge to review

 8 the work that was submitted by the various officers to

 9 verify that their citations were correct or that there was

10 enough information within the description so that there

11 would be a good understanding of the error.

12           And then the examiner in charge would compile the

13 individual tables into a single master table.  Once a master

14 table has been compiled, then the examiner in charge writes

15 a report based on the findings in the master table.

16      Q.   In the case of the 2007 PacifiCare exam, you were

17 the examiner in charge?

18      A.   That is correct.

19           MR. STRUMWASSER:  I would like to have marked as

20 our next in order.

21           THE COURT:  116.

22           MR. STRUMWASSER:  A November letter from Craig

23 Dixon to Troy Higga and various attachments.

24           THE COURT:  All right, that will be marked as

25 Exhibit 116.  It has a date at the top of November 9th,
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 1 2007.

 2           (Exhibit No. 116 marked for Identification.)

 3           MR. STRUMWASSER:  CDI-111411.

 4 BY MR. STRUMWASSER:

 5      Q.   Ms. Vandepas, have you seen this document before?

 6      A.   Yes.

 7      Q.   What is this?

 8      A.   This is a cover letter to the insurance carrier

 9 with verified copies of the exam reports, both for the exam

10 report as of June 30, 2006, and then the second report as of

11 May 31st, 2007.

12      Q.   Is this transmittal to the insurer generated in

13 the normal course of an exam?

14      A.   Yes, it is.

15      Q.   How is it transmitted typically?

16      A.   Typically the bureau chief sends this out.  The

17 bureau chief has to serve a hard copy of this -- of the

18 letter and the reports, including the underlying master

19 table, on the agent for service of process in California,

20 and then copies may be sent via email as well to various

21 parties involved in the Company.

22      Q.   So in this case the hard copy was sent by

23 certified mail?

24      A.   That's correct.

25      Q.   What does the second page, 111271, show?
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 1      A.   That there was an email sent and the email was

 2 sent to a contact person, Chuntel Jackson as well as Troy

 3 Higga and then there were parties were cc'd.

 4

 5      Q.   Then turn to the third page, 11172.  What is this?

 6      A.   This is the cover page for the report per section

 7 12938.

 8      Q.   If you skip down to page 111285, what have we

 9 there?

10      A.   The cover page for the report for 735.5.

11      Q.   Again the 2007 exam?

12      A.   Yes, 2007 exam.

13      Q.   Turn to page 111304.  What is this document?  It

14 extends to 101374 [sic].  What is this document?

15      A.   This is the Table of Specific Findings.  This is

16 the master table outlining the violations that are further

17 described in the reports submitted.

18      Q.   This is the master table that you described in

19 your testimony a moment ago?

20      A.   That's correct.

21      Q.   You prepared this?

22      A.   Yes.

23           MR. STRUMWASSER:  I should note for the record,

24 Your Honor, the original version did not have the redactions

25 that we showed here.  There are some redactions here, but
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 1 the version that went to the Company obviously did not have

 2 the redactions.

 3           THE COURT:  Can you show me an example of a

 4 redaction?

 5           MR. STRUMWASSER:  Sure.  111362, Your Honor.  Some

 6 of these were provider files, so the providers are not

 7 redacted, but some were insureds.

 8 BY MR. STRUMWASSER:

 9      Q.   Let's turn to 111375.  What have we here?

10      A.   This is the cover page for the report as of CIC

11 19238 with an as of date of June 30, 2004.

12      Q.   Is this the 1298 report for the 2006 exam?

13      A.   Yes.

14      Q.   Then 11138, to cut to the chase, is this the 735.5

15 report for the '06 exam?

16      A.   Yes, it is.

17      Q.   111399, what is this?

18      A.   The first page of the Table of Specific Findings.

19 It is a master table for the two reports for 2006.

20      Q.   There are two reports for each exam, right?

21      A.   Yes.

22      Q.   How many Tables of Specific Findings are there?

23      A.   There are specific tables with specifics findings.

24      Q.   So the violations in either reports are all

25 compiled in a single table?



662

 1      A.   Yes, that's correct.

 2      Q.   Was PacifiCare given the 30 days to respond to

 3 this report?

 4      A.   Yes, they were allowed 30 calendar days to

 5 respond.

 6      Q.   Did they respond?

 7      A.   Yes, they did.

 8           MR. STRUMWASSER:  The next two exhibits are a

 9 little bit trickier, Your Honor.  May we mark as 117 a

10 letter from Ms. Berkel to Mr. Dixon dated December 7, 2007,

11 CDI-33394.  Let's just go ahead and do that one first.

12           THE COURT:  That will be marked as Exhibit 117.

13           (Exhibit No. 117 marked for Identification.)

14 BY MR. STRUMWASSER:

15      Q.   What is 117?

16      A.   This is the PacifiCare response to the requests

17 that were served on November 9th, 2007.

18      Q.   To which report?

19      A.   This letter appears to respond to the report for

20 2007.

21      Q.   Which 2007 report?

22      A.   This is a response to the public report, to the

23 12938 report.

24      Q.   This is the response to the 12938 report?

25           MR. STRUMWASSER:  Your Honor, the helpful key here
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 1 is the header in this one says, "Response to California DOI

 2 NCE Draft Public Reports," 11/9/07.

 3           So now let me distribute and ask to have marked

 4 118 a document that initially looks like the same thing but

 5 is, in fact, different, CDI-33411.

 6           THE COURT:  That will be marked Exhibit 118.

 7           (Exhibit No. 118 marked for Identification.)

 8 BY MR. STRUMWASSER:

 9      Q.   This is a December 7 letter also from Ms. Berkel

10 to Mr. Dixon.  What have we here?

11           THE COURT:  On the second page of the letter there

12 is a header at the very top left.  One says, "Response to

13 California DOI NCE Draft Public Reports," 11/09/07.  And

14 Exhibit 118 says, "Response to California DOI MCE Draft

15 Confidential Report,"  And that is the difference.

16           MR. STRUMWASSER:  That's correct.  So 118 would be

17 the response to the 735.5.  And 117 would be the response to

18 the 12938 report?

19 BY MR. STRUMWASSER:

20      Q.   I neglected to ask you this question, the Table of

21 Findings that supports the two draft reports, is that

22 document made a part of the report itself?

23      A.   No, it is not a part of the report itself.  It is

24 a separate confidential document.

25      Q.   Because?
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 1      A.   Because it has confidential information in the

 2 document.  It has claimant and insured's names.  It may

 3 include financial information or healthcare information.  So

 4 the Table of Specific Findings remains a confidential

 5 document.

 6      Q.   But it is provided to the --

 7      A.   It is provided to the company for their review so

 8 they can understand where the violations occurred.

 9           MR. STRUMWASSER:  Your Honor, I am going to ask

10 that the witness balance several documents at the same time.

11 BY MR. STRUMWASSER:

12      Q.   First, within Exhibit 116, Mr. Dixon's transmittal

13 of the drafts, turn if you would, to Bates 111296.  Let's go

14 back a few pages first.  On 11129, we have the familiar page

15 6 --

16           MR. KENT:  I'm sorry, what page?

17           MR. STRUMWASSER:  CD00111293.

18 BY MR. STRUMWASSER:

19      Q.   This is the draft of page 6; is that right?

20      A.   Yes, it is.

21      Q.   So at this point we don't have the lower table

22 that we saw in the final document, right?

23      A.   That's correct.

24      Q.   Why is that?

25      A.   It was not included at that time.
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 1      Q.   Just as a format matter?

 2      A.   Yes.

 3      Q.   But we do have the report of the electronic

 4 analysis?

 5      A.   Yes.

 6      Q.   Where would we find that?

 7      A.   In the master table.  It is identified as page 70.

 8 CDI00111373.

 9      Q.   Are you sure we are in the same report?

10           THE COURT:  It is 1167.  It is page 70 as she

11 cited, 111373.  It says, "Electronic Data Analysis Paid

12 Health Claims".

13           MR. STRUMWASSER:  I just want to be sure we are in

14 the same report and I think we are.

15 BY MR. STRUMWASSER:

16      Q.   So this is where the analysis that you had

17 described earlier of the electronic analysis, this is where

18 it is reported?

19      A.   Yes.

20      Q.   Let's go back to page 111296, the Table of

21 Citations by Line of Business.  I would like you to look at

22 Ms. Berkel response to the Department's electronic analysis.

23      A.   Yes.

24      Q.   Where is that?

25           THE COURT:  It is defined under the header
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 1 "Electronic Data Analysis," in the upper left-hand corner.

 2 It says page 15 and it is CDI00033425 and CD00033426.  It

 3 appears there is a copy of the same page because there was a

 4 Post-It.

 5           MR. STRUMWASSER:  Your Honor, just so it is clear

 6 here, the people who do this kind of thing, they are

 7 instructed if there is a Post-It on a document to shoot it

 8 with and without.

 9 BY MR. STRUMWASSER:

10      Q.   Going back to the November draft, the electronic

11 review, CDI111296, how many violations of Section

12 10123.13(a) did you report in the draft from the electronic

13 review?

14      A.   42,137.

15      Q.   Where does the Company respond to that number?

16      A.   There is a Company response.  The Company

17 acknowledges 42,137 claims or 3.7 were paid after 30 working

18 days.

19      Q.   3.7 percent?

20      A.   Yes.

21      Q.   Now, I would like you to go back to good old

22 Exhibit 1, the Order to Show Cause in this case, and your

23 final market conduct report for 2007, and turn to page 2006.

24 I'm sorry.  Turn to page 9 of the 735.5, which would be

25 Bates No. CDI00043515.  Are you there?
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 1      A.   Yes.

 2      Q.   In the draft in November you had 42,137 such

 3 citations, right?

 4      A.   Yes.

 5      Q.   What does Ms. Berkel say on December 7th?

 6      A.   That 42,137 claims were paid after 30 working

 7 days.

 8      Q.   What do you say in your final report?

 9      A.   We cited 42,137.

10      Q.   Going back to the November draft on the same page,

11 12967, you cite 8,813 violations of Section 10123.13(e); do

12 you see that?

13      A.   Yes.

14      Q.   Where is Ms. Berkel's response?

15      A.   It is again under Company Response.  The second

16 sentence of the Company Response says, "The Company cannot

17 determine where the data analysis for 8,369 group claims

18 originated".  This amount is inconsistent with response to

19 CDI.  They then go through an explanation of the claims

20 that -- the response that was submitted previously and agree

21 that 5,420 claims were not paid with interest  initially and

22 that those claims were reprocessed for interest.

23      Q.   Where is the corresponding number in your final

24 report, Exhibit 1, on 43515?

25      A.   On page 9 the Company was cited for 5,342
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 1 violations.  Under Group Health there were 5,420 failures to

 2 pay interest timely, and then in Individual Health there

 3 were 12 instances, so that makes the total 5,432.

 4      Q.   Going now back to the November 4th, you cite

 5 1,125,707 violations of 10133.66(c); is that right?

 6      A.   That is correct.

 7      Q.   Where is the Company's response in Exhibit 118?

 8      A.   The Company's response on page 16, CDI00033427.

 9 "The Company respectfully denies that it violated --

10           THE COURT:  It says "respectfully disagrees".

11           THE WITNESS:  "Disagrees it has violated

12 CIC10133.663 for 1,125, 707 claims, but agrees that it has

13 for 81, 270 claims," which they specify as 55,492 group

14 claims and 25,778 individual claims.

15 BY MR. STRUMWASSER:

16      Q.   So they agree for 81,270 --

17      A.   That's correct.

18      Q.   What is your final report, Exhibit 1 -- of Exhibit

19 1 cite them for?

20      A.   81,280.

21      Q.   That's a discrepancy of ten?

22      A.   That's correct.

23      Q.   Do you know what it is attributable to?

24      A.   I believe it is a typographical error.

25      Q.   Back on 118 one more time, just above the
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 1 paragraph that you referred to, we see an agreement of 12

 2 files, is that the 12 you just mentioned a moment ago?

 3      A.   Yes, that is the individual health.

 4      Q.   So the 5,432 is 5,420 you mentioned previously

 5 plus these 12?

 6      A.   That is correct.

 7           MR. STRUMWASSER:  Your Honor, I would like to have

 8 marked as our next in order a table entitled, "PHLIC

 9 Acknowledgment of Violations Cited in the Electronic

10 Analysis," a one-page document with no Bates number.

11           THE COURT:  That will be marked as Exhibit 119.

12           (Exhibit No. 119 marked for Identification.)

13 BY MR. STRUMWASSER:

14      Q.   Ms. Vandepas, what does Exhibit 119 show?

15      A.   It shows the codes that were cited on the

16 electronic analysis, the number that appeared in the report

17 as of November 9, 2007.  PHLIC's response to the report and

18 the final report that was issued by the CDI.

19           MR. KENT:  Excuse me, is there a Bates number for

20 those?  We have not seen this before.

21           THE COURT:  He said there was no Bates number on

22 this.

23           MR. KENT:  May I inquire as to whether this is a

24 new document?

25           MR. STRUMWASSER:  It is.
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 1           THE COURT:  Has he not seen this before?

 2           MR. STRUMWASSER:  He has not seen this before.

 3 This is a summary of the testimony that she has just given.

 4 She is prepared to testify to that, I believe.

 5 BY MR. STRUMWASSER:

 6      Q.   Does this table, 119 accurately summarize the

 7 testimony you just gave about the derivation of the numbers

 8 in the final report?

 9           MR. KENT:  Objection; leading and compound.

10           THE COURT:  Overruled.

11           THE WITNESS:  Yes, it does.

12           MR. STRUMWASSER:  We would like to move 116, 117,

13 118 into evidence.

14           THE COURT:  Any objection to 116?

15           MR. KENT:  No foundation; hearsay.

16           THE COURT:  117?

17           MR. KENT:  Those are the reports.

18           THE COURT:  Overruled.  I will admit it.

19           117?

20           MR. KENT:  No objection.

21           THE COURT:  All right, that will be entered.

22           118?

23           MR. KENT:  No objection.

24           THE COURT:  119?

25           MR. KENT:  We would renew those objections.
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 1           THE COURT:  Do you need time to review this to

 2 make sure that it is accurate?  If it is just a summary, I

 3 will enter it just as that, not to prove anything in

 4 particular.

 5           MR. KENT:  That will be fine.  We will take a look

 6 at it at a break.

 7           For the record, we have not yet come to landing,

 8 the parties and the Court, on confidentiality issues.  And

 9 some of these documents impinge on that.

10           I know Mr. Velkei is going to be back here this

11 afternoon and has been speaking to counsel for CDI on that

12 issue.

13           THE COURT:  I did note that 116 has "confidential"

14 written all over it.  It does have now "Redacted" that it

15 didn't before, but I am not sure -- are you claiming it is

16 confidential?

17           MR. STRUMWASSER:  We are not.  We should have

18 deleted the "confidential" stamp.

19           THE COURT:  Is this something that we need to take

20 up with Mr. Velkei later?

21           MR. KENT:  I think so.  It is part of a larger

22 issue that we need to come to an understanding on.

23           THE COURT:  I understand that that is an open

24 issue on several documents, including 116.  I think that is

25 the one right now.
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 1           MR. STRUMWASSER:  116 is our document.

 2           THE COURT:  I understand, but it has

 3 "confidential" on it.  We haven't decided what to do about

 4 it.  You are not asking it to be confidential, but they may

 5 be, and so we'll have to see where we land on it.

 6           MR. STRUMWASSER:  I don't understand them to have

 7 a right to claim confidentiality of documents that we

 8 generate.

 9           THE COURT:  One of them is a confidential report,

10 right?  I don't know.  I am not ruling on it yet.  We'll

11 wait for Mr. Velkei and we'll see.  I am going to wait on

12 119.  If they agree it is a correct summary, then I will

13 enter it for that limited purpose.

14           (Exhibit Nos. 116-118 received into Evidence.)

15 BY MR. STRUMWASSER:

16      Q.   Ms. Vandepas, we spoke earlier about the sample

17 analysis, a separate parallel analysis that contributes to

18 the market conduct report; right?

19      A.   Yes.

20      Q.   How does the sample analysis begin?

21      A.   I am not sure what you are asking.

22      Q.   When you embark upon a market conduct exam and

23 that market conduct exam is going to include an analysis of

24 sample files, what is the first step in doing that sample

25 analysis?
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 1      A.   Well, we are going to determine what type of

 2 examination it is going to be.  Sometimes we are going to go

 3 out and do an exam on one particular, or it is going to be a

 4 full exam of the company.  We are going to look at the

 5 company to be examined, the market share of the company, if

 6 the company has a number of complaints, if the Company was

 7 identified by executive management as of interest or a line

 8 of business that has been identified as a focus for the

 9 Department.

10                Then we will determine how our samples are

11 run based on the company that we are going to see.  We have

12 two sampling levels.  There is a high priority sample level

13 and then there is a standard level.

14           MR. STRUMWASSER:  Let  me ask to be marked

15 CDI-43399, entitled PHLIC Individual Claims to Denied --

16           THE COURT:  That will be marked as 120.

17           (Exhibit No. 120 marked for Identification.)

18 BY MR. STRUMWASSER:

19      Q.   What is 120?

20      A.   It is a table of random numbers.

21      Q.   Is this something that you produced in the course

22 of the PacifiCare exam?

23      A.   Yes, it is.

24      Q.   What is the purpose of generating a document such

25 as this?
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 1      A.   To identify the claim files to be pulled for

 2 review.

 3      Q.   Do you have a standard program to generate this?

 4      A.   Yes, we have a standard selection program that was

 5 develop by the CDI Statistical Analysis Bureau.

 6      Q.   So you use that program to generate the sampling

 7 yourself?

 8      A.   That's correct.

 9      Q.   I take it you bring something up on the screen and

10 fill in some numbers?

11      A.   That is true.

12      Q.   Which of the values shown on 120 did you input?

13      A.   I would input the low value.  The low value is

14 always one because that is the lowest number of claims that

15 it would be.  The high value, in this case 2,957, because

16 that was the total number of claims that were reported to us

17 in this category.  I also would input the sample precision

18 and the sample probability.

19      Q.   Do you have standard values that you use for those

20 inputs?

21      A.   Yes.

22      Q.   What is this intended to draw a random sample for?

23      A.   Of the claims that we were going to review.

24      Q.   In what category?

25      A.   In this particular category it is PacifiCare
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 1 individual claims denied.

 2      Q.   So there would be a similar sheet for other of the

 3 lines on page 6?

 4      A.   That is correct.

 5      Q.   Now, we have three lines that -- population

 6 confidence levels and sample size, are those generated by

 7 you or the program?

 8      A.   That is generated by the program.

 9      Q.   Based on your inputs?

10      A.   Based on the inputs, yes.

11      Q.   Below the double line there are a series of

12 numbers.  What are those?

13      A.   Those identify the claims to be pulled.  We ask

14 the company to provide a listing of claims in date order.

15 We assign a numbered value of those claims from one to

16 whatever the ending number is.  So the first number here is

17 the number 11.  We would then ask the company to pull claim

18 number 11, the 11th claim for review and it would proceed

19 from there.

20      Q.   So the company then pulls the files and delivers

21 them to you; is that right?

22      A.   In this case, yes.  In this case the files were

23 printed out and delivered to us.

24      Q.   What is in a file that the company will deliver to

25 you?
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 1      A.   In this case we were denied access to their

 2 electronic system.  They keep their claims on a computer

 3 system.  Many companies allow us access to their system, so

 4 we already know what claims we are going to pull, so a

 5 physical file does not have to be created for us to review.

 6 All of the claims information is there and available for us.

 7           In this case the Company did not give us access to

 8 their system.  Therefore, it created a situation where all

 9 of the information that we needed to review a claim had to

10 be physically produced by the Company and provided to us.

11      Q.   When they provided a file to you, what would

12 typically be in the file?

13      A.   A copy of the original claim, a copy of the

14 explanation of benefits and explanation of payment,

15 information regarding the insured.

16           For example, we might need to know their first

17 date of insurance or their date of hire.  The type of

18 insurance policy that they have.  We would need to know what

19 their deductibles are, the specifics of their insurance

20 policy, any notes for investigations that the claims

21 adjustors may have undertaken.  Information about denial or

22 payment codes that would appear on an EOB or an OEP.

23           I don't think this is a complete, but this is what

24 I can think of.

25      Q.   Would they include scanned images of original
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 1 documents?

 2      A.   It typically does, yes.

 3      Q.   Back on 120, I believe you testified that you have

 4 two sets of parameters that you input.  One of either two

 5 sets of parameters.

 6      A.   Yes.

 7      Q.   Which one is this representing here?

 8      A.   I believe it is at the higher level.

 9      Q.   You referred to that as high priority?

10      A.   High profile.

11      Q.   What is the operational difference when we use

12 high profile parameters?

13      A.   You increase your sample size.

14      Q.   Do you know why you were using high profile for

15 the PacifiCare exam?

16      A.   It met the parameters for us to initially sample

17 at a high profile level.

18      Q.   What parameters are those?

19      A.   It was a company that had a history of complaints

20 with the Department, and receiving numerous complaints from

21 outside.  And it was -- health insurance was identified by

22 executive management as a line of business that we were

23 focusing in on.  Therefore, we used this sample initially.

24      Q.   Anything else that you recall that led to that

25 determination?
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 1      A.   No.

 2      Q.   Were you aware that the California Medical

 3 Association had filed a request with the Commissioner?

 4      A.   I was aware that the California Medical

 5 Association had gone to the Commissioner and complained.  I

 6 would view that as a complaint.

 7      Q.   In total -- not just for the individual claims

 8 denied line -- but in total for the exam, how many files did

 9 you actually ask PacifiCare to pull for this exam?

10      A.   I believe our initial sampling was 600 claims.

11      Q.   Across all the lines?

12      A.   Across all of lines.

13      Q.   None of this applied to the electronic analysis,

14 right?

15      A.   No, it does not.

16      Q.   Now, the review of files, does that take place in

17 your office or on-site?

18      A.   In this case it did take place on-site.

19      Q.   Where?

20      A.   At the Company headquarters in Cyprus, California.

21      Q.   You now have a set of files that the Company has

22 provided.  How are they allocated to the examiners on your

23 team?

24      A.   There is no specific allocation process.  We

25 typically reviewed one category at a time.  So all of the
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 1 examiners would say be reviewing individual claims denied

 2 together.  That allows us to talk with each other and have a

 3 conversation about what we are seeing in files.

 4           An examiner may pull one or two or three files and

 5 work those files.  Other examiners may pull one file at a

 6 time, but it is no specific allocation process, five to this

 7 examiner, five to this examiner.  It doesn't work that way.

 8      Q.   Now, describe for the Judge your process when you

 9 open up a file to exam it?

10      A.   We utilize an Excel spreadsheet for tracking.

11 That helps us in our review process.  Typically the top

12 things that we track, we are going to look for -- track the

13 insured's name, the claim number, information that we are

14 going to need in order to create Tables of Specific

15 Findings.

16           We are going to track when a claim was received,

17 when a claim was paid, if a claim was denied, the reason the

18 claim was denied.

19           We will track to see if mandatory language is on

20 the OEBs or EOPs.

21           Then we have an area where we can make our own

22 notes for questions we might have.  We might see a line item

23 was denied and we are unsure as to why it is denied.  So

24 that allows us to track what we are seeing and then also

25 when we go to make an inquiry on a particular file, we have



680

 1 our notes to refer back to as well.

 2      Q.   So if you detect an apparent violation or

 3 questionable violation,  you might generate a referral or

 4 inquiry about it?

 5      A.   We would at the time that we are reviewing the

 6 file.  Also in our Excel spreadsheets we do note down

 7 potential Code violations that we may have seen as we are

 8 going through the file.  That doesn't necessarily mean we

 9 are going to cite those, but those are just, again, utilized

10 for us to remind us of what we are seeing in the file.

11           MR. STRUMWASSER:  I would like to have marked as

12 our next in order a document, Bates number CDI-52309, a

13 referral with a top date of September 27th, 2007.

14           THE COURT:  All right.  That will be marked as

15 Exhibit 121.

16           (Exhibit No. 121 marked for Identification.)

17 BY MR. STRUMWASSER:

18      Q.   Ms. Vandepas, is this an example of a referral

19 generated during the sample analysis?

20      A.   Yes, it is.

21      Q.   So walk us through this document and tell The

22 judge what we have here.

23      A.   Well, I think that we have a couple of things

24 going on in this.  You have an initial inquiry being sent to

25 the company.  That's questions one, two, three and four were
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 1 the examiner's initial inquiries.  Then the Company -- I

 2 don't have the initial response to that -- but once that

 3 happened, the adjustor receives the response to questions

 4 one, two, three and four, she then made a referral, a

 5 subsequent inquiry, and asked some additional questions

 6 which are outlined as five and six.  And the Company

 7 response below is the response to questions one through six

 8 in their entirety.

 9      Q.   So the original inquiry was that the original

10 claims were not in the file.  What was the company's

11 response?

12      A.   We were told that the original claims had been

13 purged.

14      Q.   Does that constitute a violation of law?

15      A.   Yes, it does.

16      Q.   The second one was the EOPs were not in the file.

17 What was the company's response?

18      A.   They provided an of attachment an EOB.  One.  I

19 don't know if there were multiple EOBs or not.

20      Q.   The next question was -- why don't you

21 characterize the next one for us.  Summarize it.

22      A.   The examiner was saying that we were not provided

23 a full history of the appeal.  So we are not provided a

24 first appeal submission.  The explanation of benefits were

25 not provided as well.
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 1      Q.   What was the Company's response --

 2      A.   That there is no other appeal on file for this

 3 claim.  And that the claim was reworked upon a call from a

 4 broker into customer service inquiring about the claim.

 5      Q.   There is a reference to REBA notes.  Do you know

 6 what R-E-B-A stands for?

 7      A.   I don't know off the top of my head, no.

 8      Q.   What is inquiry four?

 9      A.   The examiner was asking for an explanation of how

10 the allowable payment was determined for the surgeon per

11 billed procedure.

12      Q.   And the response?

13      A.   The Company's response is the claim was

14 reprocessed from non-par to par rates.  "Non-par" is short

15 for not participating.  "Par" is short for participating.

16 Then they included an attachment for a breakdown for how

17 allowable was determined for the surgeon per procedure.

18      Q.   There is also a reference to a CPT code.  Why

19 don't you tell us what a CPT code is.

20      A.   CPT codes are billing codes, procedure codes that

21 all physicians use to bill.

22      Q.   What is the nature of the Department's inquiry on

23 five?

24      A.   It was asking for a formula to calculate interest.

25      Q.   They provided that on five in the response?
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 1      A.   Yes.

 2      Q.   And the question on six?

 3      A.   Question six is the examiner saying that the

 4 appeal does not address issues the member brought forth in

 5 the appeal denial letter sent the Company and the Company

 6 disagreed.

 7      Q.   Would there be multiple files on this?

 8           MR. KENT:  Vague and ambiguous.

 9           THE WITNESS:  Yes, it is typical to have multiple

10 referrals and oftentimes referrals.

11           MR. STRUMWASSER:  Your Honor, May 121 be received?

12           THE COURT:  Any objection?

13           MR. KENT:  No objection.

14           THE COURT:  All right it will be entered.

15           MR. STRUMWASSER:  120?

16           MR. KENT:  No objection.

17           THE COURT:  That will be entered into evidence.

18           (Exhibit No. 120 and 121 received into Evidence.)

19 BY MR. STRUMWASSER:

20      Q.   These various referrals and responses, do these

21 also go into the table drafting process that you described

22 earlier?

23      A.   They are the basis for the tables by examiner.

24      Q.   Is that table writing process the place where the

25 electronic and sample analysis come together?
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 1      A.   Yes.

 2      Q.   Let's go through that same process a moment ago

 3 for the electronic sample analysis.  We will again be

 4 looking at Mr. Dixon's draft letter and the letter in the

 5 draft reports and Ms. Berkel's responses.

 6           Let's turn to the November draft, 111282.  Item

 7 number one says, "the Company failed to adopt reasonable

 8 standards for the prompt investigation and reasonable

 9 processing of claims under its insurance policies."

10           Can you show us where in Exhibit 118 the Company

11 responds to this issue?

12      A.   In the upper left corner of page 6.  It is page

13 CDI00033399.

14           MR. STRUMWASSER:  That was a trick question, Your

15 Honor, because we were in Exhibit 117 not 118.  My apologies

16 to one and all.

17 BY MR. STRUMWASSER:

18      Q.   Can you summarize for us what the Company's

19 response is?

20      A.   The Company agreed in 12 instances and disagreed

21 in seven.

22      Q.   Turning to Exhibit 1, Exhibit 2 of Exhibit 1, the

23 12938 report -- is that right?

24      A.   I have to find it.

25      Q.   Is that where it is in 12938 report?
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 1      A.   It is in the 12938.

 2      Q.   What page?

 3      A.   Page 9, CD000453537.

 4      Q.   So you originally said 19 instances; is that

 5 correct?

 6      A.   That's right.

 7      Q.   Ms. Berkel's agrees on 12 of them and you cite 16

 8 in the final report, right?

 9      A.   Yes.

10      Q.   Do you know what the difference is, what the extra

11 four are?

12      A.   Off the top of my head, no.

13      Q.   Is your recollection refreshed if you read the

14 summary of the Company's response there?

15      A.   Well, it would be difficult for me to know two

16 years later -- two plus years later -- reading this, which

17 specific ones were removed and which specific ones were

18 kept, unless I spent a fair amount of time looking at it.

19      Q.   Item two, 17 instances of failure to maintain

20 documents, et cetera.  This is item two of the November

21 report?

22      A.   Yes.

23      Q.   Do you know where the Company's response is, Ms.

24 Berkel's 117 response?

25      A.   The response is on page eight, CDI00033401 and
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 1 they agree in five instances and disagree in 12 instances.

 2      Q.   How did you resolve this in the final report?

 3      A.   There were 15 citations in the final report.

 4      Q.   So you started with 17, they agreed with five,

 5 disagreed with 12, and you wound up with 15; is that right?

 6           MR. KENT:  Misstates the testimony.

 7           THE COURT:  I'm sorry?

 8           Is that correct?

 9           THE WITNESS:  That is correct.

10 BY MR. STRUMWASSER:

11      Q.   We have item Number 3, 15 instances in which they

12 "failed to effectuate prompt, fair and equitable settlements

13 in claims in which liability had become reasonably clear."

14           What is the Company's response to that in the

15 December 7 letter?

16      A.   The response can be found on page 9 and 10,

17 CDI00033402 and CDI00033403.  The Company agreed in nine

18 instances and disagreed in six instances --

19      Q.   What does your final report conclude on that item?

20      A.   Fifteen instances.

21      Q.   Item four, 14 instances of failure to maintain

22 hard copy files or claim files that are accessible, legible

23 and capable of duplication.  What is the Company's response

24 in the December 7 letter?

25      A.   CDI0033404, PHLIC agreed to three instances and
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 1 PHLIC disagreed in 11 instances.

 2      Q.   You stood by your 14 in your final report?

 3      A.   Yes.

 4      Q.   The next item is 11 failures to respond to items

 5 in 15 calendar days.  What is the Company's response?

 6      A.   The Company's response is on page 12 and page 13,

 7 CDI00033405 and CDI00033406.

 8      Q.   So they disagreed with you on the all of them?

 9      A.   That is correct.

10      Q.   What did you conclude on your final report?

11      A.   That there were 11 instances.

12      Q.   Item six, November, eight instances in which the

13 Company failed to provide an explanation of benefits,

14 including the name of the provider,  services, date of

15 service and a clear explanation.

16           Where is the Company's response to that?

17      A.   Page 13 and page 14, CDI00033406 and CDI00033407.

18      Q.   The Company agreed on six and agreed on two?

19      A.   That is correct.

20      Q.   Your final report?

21      A.   Was eight instances.

22      Q.   We see in a lot of these, the phrase after that on

23 page 11, "This is an unresolved issue and may result in

24 administrative action."

25           What is the significance of that entry in this
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 1 report?

 2      A.   That the Department strives for us to reach an

 3 agreement with the company as to the nature and the number

 4 of violations and looks for corrective action in all

 5 instances.  When there is an unresolved issue, it is a

 6 notice to the company that there may be further action

 7 taken.

 8      Q.   Item seven on the November report, "Four instances

 9 of failure to record the date received, processed and the

10 date the company transmitted or mailed every relevant

11 document".  Do you see that?

12      A.   Yes.

13      Q.   Where do we find the Company's response?  What is

14 the company's response?

15      A.   In one instance they agreed and in three instances

16 they disagreed.

17      Q.   Your final citation is?

18      A.   Four.

19      Q.   Item eight, three instances that the Company

20 failed to respond to inquiries within 21 calendar days.

21 Where is the Company's response?

22      A.   Page 15.

23      Q.   The substance of the response is?

24      A.   PHLIC agreed in one instance and disagreed in two.

25      Q.   Your final report cited?
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 1      A.   Three.

 2      Q.   Item 9 on the November draft, two instances in

 3 which the Company attempted to settle a claim by making a

 4 settlement offer that was unreasonably low.  Where is the

 5 company's response?

 6      A.   Page 16.

 7      Q.   And the Company's response is what?

 8      A.   Disagreed.

 9      Q.   They acknowledge that the amounts were incorrect,

10 right?

11      A.   They did.

12      Q.   They just didn't think it was unfair?

13      A.   They didn't believe it was an unreasonably low

14 settlement despite the fact they paid it incorrectly.

15      Q.   In your final report?

16      A.   They were cited two times.

17      Q.   In ten, "Two instances of failure to represent

18 correctly to claimants pertinent facts or insurance policy

19 provisions relevant to the coverage." You had two such

20 citations in the draft, right?

21      A.   Yes.

22      Q.   What was the Company's response?

23      A.   The company agreed in those two instances.

24      Q.   And you cited?

25      A.   Two instances.
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 1           THE COURT:  Is this a good time to take the

 2 morning break?

 3           MR. STRUMWASSER:  Sure.

 4           THE COURT:  Fifteen minutes.

 5           (Recess.)

 6           THE COURT:  Back on the record.

 7 BY MR. STRUMWASSER:

 8      Q.   We are going to wrap this up on the two market

 9 conduct reports, the 735.5 report.  Let's start with 116,

10 Mr. Dixon's letter and the 735.5 summary of examination

11 results, page 1297.

12           You cited the Company for 139 instances for

13 failure to reimburse within 30 working days or related

14 matters.  Do you see that?

15      A.   Yes, I do.

16      Q.   So the response then to this report would be

17 Exhibit 118; is that right?

18      A.   That is correct.

19      Q.   Where do we find Ms. Berkel's response?

20      A.   CDI00033415.

21      Q.   Can you summarize what the Company says in that

22 response?

23      A.   There were multiple items that were cited that

24 correspond to CIC10123.3.   Essentially the Company agrees

25 in 23 instances, agrees in 96 instances, agrees in 12
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 1 instances and disagrees in eight instances.  So there is a

 2 total of agreement on 131 instances.

 3      Q.   Where in the final report do we find your final

 4 resolution of this issue?

 5      A.   It is on page 10 of the report 735.5,

 6 CDI000435106, and they were cited in 139 instances.

 7      Q.   In the November draft we have 27 instances in

 8 which the Company issued denial letters and other written

 9 responses to grievances which failed to provide the insured

10 information regarding their right to request an IMR.  Where

11 is the Company's response to that?

12      A.   Page 6.  The Company agreed in 27 instances and

13 disagreed in three instances.

14      Q.   Disagreed in 27 or 24?

15      A.   I'm sorry.  Twenty-four.

16      Q.   Your final report?

17      A.   Cites 27 instances.

18      Q.   The third item in the November draft is 22

19 instances in which the Company failed to pay interest on an

20 uncontested claim after 30 working days.  Where is the

21 Company's response to that?

22      A.   On page 7 and page 8.  The company agreed in 17

23 instances and disagreed in five instances.

24      Q.   What number did you adopt for the final?

25      A.   Seventeen instances.
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 1      Q.   So you accepted the Company's disagreement on the

 2 five?

 3      A.   Yes.

 4      Q.   Item four, 14 instances of failure to issue a

 5 written determination within 45 working days.  Where is the

 6 Company's response to that?

 7      A.   Page 8, and the Company agreed in 14 instances.

 8      Q.   Your final report?

 9      A.   Fourteen instances.

10      Q.   On page 11, right?

11      A.   Yes, page 11.

12      Q.   Six instances of failure to refer to specific

13 policy provisions in a claim denial or other matters of that

14 kind, the company's response?

15      A.   I'm sorry, are we on number five?

16      Q.   I'm sorry, we are on number five, yes.  Number

17 five had six instances.

18      A.   That's what threw me off.  Company's response is

19 on page number 9.

20      Q.   In substance it was?

21      A.   Their response has three agree and two disagree.

22      Q.   Your final report adopted?

23      A.   Six instances.

24      Q.   You had said six, the Company agreed in three,

25 disagreed in two, what happened to number six?
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 1      A.   I don't know.

 2           MR. KENT:  Leading.

 3           THE COURT:  Overruled.  It is leading.  They said

 4 they could locate five instances as described.

 5 BY MR. STRUMWASSER:

 6      Q.   Six instances, failure to acknowledge receipt in

 7 15 days.  The Company's response?

 8      A.   Agreement in six instances.

 9      Q.   Six out of six.

10      A.   Yes.

11      Q.   That's what you adopted on page 12 of the final?

12      A.   Yes.   The numbering changed.  If you look at

13 CIC10133.66(c), in the final report it became number five.

14 CIC10133.66n(c),  six instances.

15           If you look at Sue Berkel response number five,

16 violation letter 10123.147(a) in six instances, that item

17 became number six on the final report and it was cited in

18 five instances.  So there is some correction to be made to

19 my previous testimony --

20      Q.   Number seven, "Three instances of failure to pay

21 interest after 30 working days".  Where is the response to

22 the Department in the Company's letter?

23      A.   It is page 10, and the Company agreed in two

24 instances and disagreed in one instance.

25      Q.   How many were cited?
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 1      A.   There were two instances.

 2      Q.   So you accepted their disagreement?

 3      A.   Yes.

 4      Q.   On item eight, "Two instances of failure to

 5 provide coverage on the basis of pre-existing condition

 6 provision for a period greater than six months following the

 7 individual's effective date of coverage."

 8           What is the Company's response to that?

 9      A.   It is found on page 11.  The Company agreed with

10 two citations.

11      Q.   Your final report?

12      A.   Cited the two citations.

13      Q.   I would like to go back for just a second to item

14 four, the 14 instances in which the company failed to issue

15 a written determination on page 11 of the final report and

16 page 11 of the November draft.

17      A.   Okay.

18      Q.   Did the Company's response on item four identify

19 additional violations?

20      A.   Did their response?  No, their response did not

21 identify additional violations.  Additional violations were

22 noted in the original draft report that went out and did

23 remain in the final version.

24      Q.   So we have a reference in the draft to 1,510

25 disputes during the window period that did not receive a
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 1 written determination within 45 working days after the

 2 dispute was received, right?

 3      A.   Yes.

 4      Q.   What is the Company's response on that?

 5      A.   They did not address it in their response.  They

 6 only responded concerning the 14 citations.

 7      Q.   How did you -- what did you determine in the final

 8 report on pages 11 and 12?

 9      A.   On pages 11 and 12 it is noted that there were

10 actually 1,510 disputes during the window period that did

11 not receive a written determination within 45 working days

12 after the dispute was received.  So it was noted that there

13 were thousands -- well over a thousand instances where the

14 Company did not respond timely to a provider dispute.

15 However, they were only cited for the specific file that we

16 reviewed in the final report.

17      Q.   Sitting here today does it appear to you that

18 there were, in fact, 1,510 violations?

19           MR. KENT:  No foundation.

20           THE COURT:  Do you understand the question?

21           THE WITNESS:  Yes, I do.

22           THE COURT:  I will allow it.

23           THE WITNESS:  Based on the information that I

24 included in the report format, I do believe that is correct.

25 The Company did report to us a total of 16,563 provider



696

 1 disputes during the exam period.  And they reported 15,053

 2 were responded to within the required 45 days.  The

 3 difference between those numbers is 1,510.

 4      Q.   Of that 1,510 you cite how many on page 6 of the

 5 final report?

 6      A.   They were cited 14 times based on the files that

 7 we reviewed.

 8      Q.   So those 14 would be including in the 1,510; is

 9 that right?

10      A.   Yes.

11      Q.   So there would be additional how many violations

12 above the 14?

13      A.   Approximately 1,496.

14      Q.   You are too modest.  That is not proximate at all,

15 is it?  It is 1510 minus 14, right?

16      A.   That is correct.

17      Q.   I want to ask you about the text that 1510 number

18 in your final report.  You say there that "The Company

19 acknowledges that it failed to issue a written determination

20 within 45 days after the date of receipt of the provider

21 dispute.  The Company experienced certain issues related to

22 the delays within their correspondent's tracking cues."

23           Can you elaborate on what the Company told you

24 about those difficulties?

25      A.   Yes.  The Company told the Department of Insurance
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 1 that written their electronic document file system, that

 2 they had an entire electronic file to which documents such

 3 as medical records, Certificates of Creditable Coverage,

 4 various other items that would be pertinent to a claim or

 5 claim dispute, went into an electronic file that was not

 6 monitored, not opened or was not reviewed for months.  And

 7 that there were -- I believe there were in excess of 50,000

 8 documents.

 9      Q.   Did anybody use the word "floating" to describe

10 those documents?

11      A.   I don't know that the Company ascribed the term

12 "floating".  That is a term that we used.  They are just

13 floating around without being reviewed, put into the correct

14 files, addressed.  That was certainly an internal phrase

15 that we used.

16      Q.   Did the Company personnel identify a name for the

17 system into which these documents had gone?

18      A.   DOCS DNA.

19      Q.   D-O-C-S?

20      A.   D-O-C-S DNA.

21      Q.   Now returning to the final market conduct report,

22 Exhibit 1, the 7351.5 one, how many violations does the

23 report indicate were found in the sample analysis?

24      A.   On page 6 it indicates the total number of

25 citations in the table titled PHLIC Sample Files Reviewed,
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 1 the column "citations" indicates 304 citations.

 2      Q.   Those 304, the reader is supposed to be able to

 3 find where?

 4      A.   They would find it within the body of the report.

 5 There are further tables that break down the number of

 6 citations by Code violation and that is found on pages 7 and

 7 8 under the Table of Total Citations.  There is also a table

 8 on page 9 titled Table of Citations By Line of Business

 9 which also breaks down the Code violations by total number.

10      Q.   Where would one find the specific files identified

11 that comprise these various violations?

12      A.   They would have to review the master table, the

13 Table of Specific Findings.

14      Q.   In the course of preparing for your testimony

15 here, have you discovered some discrepancies in the

16 violation counts?

17      A.   Yes.

18      Q.   Have you prepared corrected versions of the

19 details of current exam table?

20      A.   Yes, I have.

21      Q.   Let me provide the witness and ask to be marked as

22 our next in order, a table --

23           THE COURT:  This is Exhibit 122.

24           (Exhibit No. 122 marked for Identification.)

25
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 1 BY MR. STRUMWASSER:

 2      Q.   Why don't you tell us what this single-page

 3 document is 122 is, Ms. Vandepas.

 4      A.   It is an investigation of the number of citations

 5 that were reported.

 6      Q.   Which of the two reports does this one correspond

 7 to?

 8      A.   This one corresponds to the report pursuant to

 9 Section 735.5.

10           MR. STRUMWASSER:  Your Honor, the document in one,

11 the actual final report says format 735.5 at the bottom.  We

12 should have replicated that and didn't.  Would it be all

13 right with Your Honor if we just have everybody write

14 section 735.5 at the bottom?

15           THE COURT:  Where did you want that written?

16           MR. STRUMWASSER:  It says format 735.5.

17 BY MR. STRUMWASSER:

18      Q.   I'm going to show you what the Judge marked as 123

19 a similar table and ask that you identify it for us.  What

20 do we have here?

21      A.   This is a correction for report format 12938, page

22 6.

23           MR. STRUMWASSER:  So may we write format 12938 at

24 the bottom left of this exhibit?

25           MR. KENT:  No objection.
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 1           THE COURT:  12938.  All right.

 2           (Exhibit No. 123 marked for Identification.)

 3 BY MR. STRUMWASSER:

 4      Q.   Do the total number of citations change?

 5      A.   Yes.  The total number of citations change from

 6 304 to 306 in the sample files review.  And they change from

 7 128,849 to 128,839 in the electronic claims paid review.

 8      Q.   That latter difference between 128,849 and 128,839

 9 was due to what?

10      A.   Typographical error.

11      Q.   That was the ten off that you mentioned before?

12      A.   Yes.

13      Q.   Have you prepared a corrected table of total

14 citations, pages 7 and 8 and 9, table of citations by line

15 of business?

16      A.   Yes.

17           THE COURT:  This is Exhibit 124, correct?

18           MR. STRUMWASSER:  I am afraid again -- this is the

19 735.5 format, 735.5 on the bottom left I think it has on

20 every page.  All we care about now is just the first page so

21 there is no confusion.

22           (Exhibit No. 124 marked for Identification.)

23 BY MR. STRUMWASSER:

24      Q.   What do we have on 124?

25      A.   The citations -- the number of citations
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 1 corrected.  This includes citations by sample file review

 2 and electronic file review, so the total number of citations

 3 changed from 129,153 to 129, 145.

 4           MR. STRUMWASSER:  For 125, Your Honor, we ask that

 5 format 12938 on the bottom left.

 6           (Exhibit No. 125 marked for Identification.)

 7 BY MR. STRUMWASSER:

 8      Q.   What is this?

 9      A.   This is a correction of Table of Total Citations

10 and Table of Citations By Line of Business.  The total

11 number of citations changed from 90 to 92.

12           MR. STRUMWASSER:  That is for the 12938 report?

13           THE COURT:  I wrote 12938 at the bottom.

14           MR. STRUMWASSER:  Your Honor, I have no objection

15 to given Mr. Kent more time to look at these.  But these are

16 just her numbers, so I would like to have them received as

17 that, her numbers.

18           THE COURT:  Any objection to Exhibit 122?

19           MR. KENT:  No objection, Your Honor.

20           THE COURT:  They will be entered.

21           123?

22           MR. KENT:  No objection.

23           THE COURT:  That will be entered.

24           124.

25           MR. KENT:  No objection.
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 1           THE COURT:  125.

 2           MR. KENT:  No objection.  But I should say for the

 3 record to be clear, when the reports themselves were moved

 4 or offered into evidence, I objected that they were hearsay

 5 and no foundation.  I would resume those objections as to

 6 these four exhibits as well.

 7           THE COURT:  All right.  125 will be entered.

 8           (Exhibit Nos. 122 - 125 received into Evidence.)

 9 BY MR. STRUMWASSER:

10      Q.   Now, in the course of your checking and

11 correcting, did that require a revision to the Table of

12 Specific Findings?

13      A.   No.

14      Q.   Just to be clear, you identified 1,486 additional

15 violations under group health provider disputes a moment

16 ago.  Have you Incorporated those numbers in the exhibits

17 that we just admitted?

18      A.   No, they were not.

19      Q.   So this is really just a reconciliation of the

20 same numbers to numbers, is that fair?

21      A.   Yes.

22      Q.   With that proviso about the 1,496, do the numbers

23 on 122, 123, 124 and 125 represent your testimony as to the

24 violations found in the 2007 market conduct exam?

25      A.   Yes.
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 1      Q.   Turn, if you would, please, to page 6 of the first

 2 market conduct exam.

 3           MR. STRUMWASSER:  We are now finished for the

 4 moment with 116, 17 and 118.  We are back in the final

 5 report.

 6 BY MR. STRUMWASSER:

 7      Q.   With respect to page 6, the first line for group

 8 health claims denied we show for files for review period

 9 428,126.  Is that number correct?

10      A.   No, it is not.

11      Q.   Why?

12      A.   Because we reported the claims for review period

13 as the claim by line item that was reported by the Company,

14 and that's incorrect.  We look at a claim in its entirety

15 and not by line item.  Therefore the corrected number of

16 claims should have been 169, 775.

17      Q.   So there were 169,775 files containing 428,126

18 lines of service?

19      A.   That's correct.

20      Q.   How many group denial files did your team analyze?

21      A.   Yes, we looked at 68 files.

22      Q.   How many citations did you find in those 68?

23      A.   We issued  49 citations.

24      Q.   So roughly speaking on average how many violations

25 did you find per file in the group denied sample?
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 1      A.   Approximately .7.

 2      Q.   .7 violations per file?

 3      A.   Yes.

 4      Q.   In your experience, is that an unusually high, low

 5 or normal number?

 6           MR. KENT:  No foundation.  Vague and ambiguous.

 7           THE COURT:  Overruled.

 8           THE WITNESS:  My experience is that is a high

 9 number.

10 BY MR. STRUMWASSER:

11      Q.   Have you investigated whether it would be possible

12 to extrapolate the number of violations in the full

13 population from such sample results?

14      A.   Yes, I have.

15      Q.   What did you determine?

16      A.   I spoke with professor or statistics, Professor

17 Kvanli.  He advised it is possible to extrapolate from a

18 random sample of files.  However, as our random sampling of

19 file review was completed, it would not be a statistically

20 valid for extrapolation.

21      Q.   So I just want to ask a hypothetical question for

22 a moment.  If you did draw a random sample of files from

23 this population and it came out that there were roughly .7

24 violations per file and you were to extrapolate that result

25 to the full population, roughly how many violations would
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 1 you expect to have in the total population?

 2           MR. KENT:  No foundation.  Calls for an expert

 3 conclusion.

 4           THE COURT:  I will sustain the objection.

 5           MR. STRUMWASSER:  Can we just do it because I

 6 think it is going to be helpful down the road?

 7           THE COURT:  You know what, you can't ask this

 8 witness that question.  She talked to some professor, and if

 9 something had happened, it would have been something else.

10 I happen to be fairly okay with statistics, and I am not

11 going to let this witness make that testimony.  It is not

12 okay.

13           MR. STRUMWASSER:  The only question I asked her

14 right now is if there are .7 in the sample and if one were

15 to apply that.  I am not asking the validity of that

16 application, I just wanted to give Your Honor --

17           THE COURT:  That is way too speculative at this

18 point.  You may be able to do it later down the line, but I

19 will sustain the objection.

20 BY MR. STRUMWASSER:

21      Q.   Ms. Vandepas, did Professor Kvanli prepare

22 anything for you to obtain such a random sample from the

23 169,175 files?

24      A.   Yes, he prepared a random sample of files to be

25 pulled.
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 1           MR. STRUMWASSER:  As our next in order we ask that

 2 the document entitled Windows RAT-STATS, a six-page document

 3 be marked as 126.

 4           THE COURT:  Yes, 126 will be the random sample

 5 generation of these numbers.

 6           (Exhibit No. 126 marked for Identification.)

 7 BY MR. STRUMWASSER:

 8      Q.   What is this document, 126?

 9           MR. KENT:  Your Honor, we object to any further

10 questions about this document.  We have never seen it

11 before.  It is not Bates stamped.  The witness has already

12 indicated this is not her work product, that some

13 statistician who is not here testifying, who is not a

14 witness in this case may have prepared this.

15           So there is foundation; calls for expert opinion;

16 irrelevant; hearsay.

17           THE COURT:  I am going to have to ask you for an

18 offer of proof.

19           MR. STRUMWASSER:  Very well.  Mr. Kent is

20 incorrect that this is not  a witness in the case.

21 Professor Kvanli is on our witness list.

22           THE COURT:  Okay, call him.

23           MR. STRUMWASSER:  I intend to.

24           The point of this is that we have found that the

25 sample that was drawn could not be used to extrapolate the
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 1 findings to the full population, but that a new sample could

 2 be drawn that would be valid.

 3           We ask that -- we are going to -- I have another

 4 exhibit which identifies a random sampling of files which

 5 was prepared by Professor Kvanli.  He'll testify as to how

 6 he prepared it.  And that it was done in an industry

 7 standard way.

 8           And we are going to ask that Your Honor order

 9 PacifiCare to produce to files.  Ms. Vandepas will testify

10 that she is prepared to reassemble her team and in about two

11 weeks can come up with a set of findings about how many

12 violations and what kind there were in those files and we

13 would propose to use those to project the total number of

14 violations in the group denied line of business.

15           THE COURT:  Do you wish to be heard?

16           MR. KENT:  This is all news to me.  We are a

17 little surprised that in the midst of a hearing we are going

18 to go back and start doing more work over this examination.

19           This examination as far as we knew was closed.  We

20 are here at a hearing.  The notion that we are going to

21 start doing additional examination I think either this

22 should be off the table and not considered or we should stop

23 the hearing and take some type of hiatus.

24           MR. STRUMWASSER:  There is no need to stop the

25 hearing.  There is plenty more to be done in this case.  The
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 1 point of this is -- this is not done as a new examination.

 2 This is done to prove violations that are alleged in the OSC

 3 and/or related violations that we would propose to amend

 4 into the OSC.

 5           This is something that can be done why the other

 6 issues in the case are pursued.  This is relevant evidence

 7 regarding how many violations there are.

 8           We have no problem giving PacifiCare as much time

 9 as it need to respond to whatever testimony derives from

10 that.  But right now we are asking to have the files, let

11 the Department review them, let the expert  testify as to

12 what they mean and let the case go forward on the that

13 basis.

14           MR. KENT:  This is just untoward that all these

15 things that are not in the pleadings right now, the OSC, the

16 market conduct report upon which they are based, we are in

17 the second of hearing and we are hearing this for the first

18 time?

19           This seems like a significant undertaking.  It

20 seems like it is totally outside the bounds of the four

21 corners of the pleadings that we are here on, and we would

22 object to any proceeding along those lines, but if for some

23 reason -- the other issue is, there are statutes about we

24 are supposed to get notice as part of getting the draft

25 market conduct exam report, the final report.  There is a
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 1 whole process.

 2           But what CDI is now proposing is that we turn all

 3 that over on its head and that in the middle of this

 4 proceeding that we do significant additional examination

 5 work.

 6           THE COURT:  Well, I am going to have to think

 7 about this.  I will take it under advisement.  At this time

 8 I am not going to go forward.  I am not going to let you put

 9 testimony on through this witness about this.

10           MR. STRUMWASSER:  May I offer for marking the

11 second exhibit which shows the sample?

12           THE COURT:  Sure.

13           MR. STRUMWASSER:  127, Your Honor.  And in the way

14 of an offer of proof, I believe Ms. Vandepas will testify

15 that she took the random numbers from Mr. Kvanli generated

16 for her an identified from PacifiCare the specific files

17 that would have to be pulled.

18           The notion is there are 120 files listed here, all

19 the we are asking for PacifiCare is they pull the those

20 files and make them available.  The rest of the work is

21 going to be done by us.

22           THE COURT:  This is Exhibit 127 and these are the

23 requested files.

24           (Exhibit No. 127 marked for Identification.)

25           THE COURT:  Do you have any other questions of
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 1 this witness that don't pertain to this?

 2           MR. STRUMWASSER:  Sure.

 3           MR. KENT:  We would also ask that the offer of

 4 proof include a representation by counsel as to when these

 5 two documents were generated.

 6           THE COURT:  Sure.

 7           MR. STRUMWASSER:  In the past ten days for sure.

 8 I am not sure how much less than that.

 9           MR. KENT:  We would like a date.

10           THE COURT:  I will ask you to bring a date back

11 after lunch.

12 BY MR. STRUMWASSER:

13      Q.   In the course of your 2007 exam, did you examine

14 the qualifications of PHLIC's claim staff?

15      A.   I did ask for information regarding their claims

16 processing staff, the amount of time they have processing

17 California claims, their experience and training, yes, I

18 did.

19      Q.   Is that something you customarily do in an exam?

20      A.   We do customarily ask about examiner experience

21 and training.  It is important in terms of conducting a

22 claims examination.  Typically staff that has experience and

23 training are better equipped to handle claims processing.

24      Q.   Did you reach a conclusion regarding the

25 experience of a California claims experience of the claims
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 1 staff at PacifiCare in 2007?

 2      A.   It appeared that there were a significant number

 3 of employees with very little California claims handling

 4 experience.

 5      Q.   Did you form and opinion as to whether the PHLIC

 6 staff was adequately supervised?

 7      A.   I did.

 8      Q.   What was that opinion?

 9      A.   I believe given the number of errors that we

10 encountered that there was a lack of training and

11 supervision on the claims staff.

12      Q.   Based on your experience in examinations in this

13 industry, did you find the PHLIC staff to be more or less

14 forthcoming or the roughly the same as other companies in

15 responding to referrals, inquiries and questions?

16           MR. KENT:  Vague.  Calls for speculation.  No

17 foundation.

18           THE COURT:  I will allow it.

19           THE WITNESS:  I believe they were somewhat less

20 for the coming than typical.

21 BY MR. STRUMWASSER:

22      Q.   Can you give an example of that?

23      A.   There would be instances where say, for example,

24 yesterday as we were reviewing inquiries, they simply didn't

25 respond to a question.  And there would be instances where
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 1 the Company would fail to respond to a question.  That is

 2 fairly unusual.  Even if they need additional time,

 3 companies may respond to everything, and if they need

 4 additional time on a particular question, they include a

 5 response saying we need additional time to respond to this

 6 particular question.

 7           Failing to respond to questions gives the

 8 appearance that they feel no response is warranted and they

 9 can't be bothered.

10           That then, of course, means during an examination,

11 you need to go back and say all questions need to be

12 responded to.  Questions are not optional.  They do require

13 a response.

14           And there were a number of instances where we

15 might ask a question and get a very vague response that

16 would require us to send a subsequent inquiry or ask our

17 contact people to provide further clarification, which is

18 fairly A-typical.

19           MR. STRUMWASSER:  No further questions, Your

20 Honor.

21           THE COURT:  Do you want to take a break or do you

22 want do start cross-examination?

23           MR. KENT:  Did you mean just a ten-minute break?

24 Why don't we take a short break and get started.

25           THE COURT:  Off the record.
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 1           (Recess.)

 2           THE COURT:  I want to take up this 126 and 127.

 3 My understanding is there were certain violations found

 4 through a random sampling of files.  They are not adequate

 5 do extrapolate to other files.

 6           Were you considering amending the Accusation to

 7 include other violations based on this?

 8           MR. STRUMWASSER:  Yes, Your Honor.

 9           THE COURT:  Well, you can't do that to conform to

10 proof.  Due process is not answered in that sort of way.

11 You can do that in some way, but you have to amended the

12 Accusation ahead of time so that they can answer those

13 violations through whatever they need to do to answer them.

14           So what I propose to do is allow Mr. Kent to also

15 think about this overnight and make his objections to doing

16 this at this time.

17           The second concern I have that Mr. Kent raised and

18 I don't have an answer to that is, whether or not I have the

19 authority to order them to produce these 120 files in the

20 middle of a hearing.

21           So I need you to give me whatever authority that

22 you think I have to do this.  But you would have to amend

23 the Accusation, and to do that, we would have to have a

24 continuance to allow the amendment to occur and for them to

25 have and opportunity to answer that amendment.
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 1           If you are just seeking it as additional

 2 information and you are not charging them with violations

 3 based on that, I would have a different take on it.  But if

 4 you think you are going to amend the Accusation to prove

 5 other violations through this matter, I am not going to let

 6 you do it that way.

 7           MR. STRUMWASSER:  As I understand Your Honor's

 8 comments but to help me understand what to put in to be

 9 ready to respond.  We have said all along here that the due

10 process violations are -- whatever due process concerns one

11 has are cured by time.

12           THE COURT:  Yes, but they can't know what

13 violations you are accusing them of unless they see it in

14 writing.  Because you are now going to try -- I understand

15 completely.  You randomly generated a number of files just

16 to pick files to see what you had.  But you can't

17 extrapolate from that sample because there is some reason

18 that your expert isn't agreeing that is either a sufficient

19 sample or that it was generated incorrectly or however.

20           MR. STRUMWASSER:  That's right.  Essentially there

21 is a difference between 428,000 files and the 168,000 files.

22           THE COURT:  So now he has generated a proper way

23 to do that and you want to extrapolate from 100 violations

24 that there were 100,000 violations and you are going to

25 charge those.  You cannot do that by conforming to proof.  I
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 1 say that.  That is too much.  That is over the top.

 2           We  have situations in other cases where there are

 3 additional charges that need to be added that are new things

 4 that were investigated, that sort of thing.  And what we do

 5 is we ask you to file an amended Accusation and give them

 6 and opportunity to answer it.

 7           The reason that I can't just say, no, you can't do

 8 that at all is because that is the whole process, if you

 9 could send it back to me to take further evidence after the

10 case is all over and I have made my proposed decision.  So I

11 have never found that to be a particularly valuable way to

12 do these things.

13           But I am not going to allow -- I don't believe

14 that due process is served by allowing you to now do a whole

15 new study and then ask to conform to proof.  That seems to

16 me to be a due process unfairness that I can't simply remedy

17 by saying, oh, I will give them time somewhere along the way

18 to fix it.

19           The second problem, I don't know what authority I

20 have.  I think Mr. Kent was saying something about that when

21 he asked how a market conduct examination relates to what

22 you are requesting.  So I need the authority under which I

23 would order them to produce 120 files.

24           And then my question to them is how difficult is

25 it to pull these 120 files that they are requesting?
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 1           MR. KENT:  Off the top of my head I don't know.  I

 2 would have to inquire.

 3           THE COURT:  So I will make until tomorrow morning

 4 for you to make your objection formally to this.  I am not

 5 saying I am going to let do it, but I am not going to just

 6 let you do it and then conform it to proof.  It is going to

 7 have to be much more formal.

 8           MR. STRUMWASSER:  My understanding of the way in

 9 which discovery was handled in this case is on a number of

10 occasions one or another party said I want X, and the other

11 party said at most you are entitled to half X, and Your

12 Honor said we'll give you half X and we'll see if you need X

13 later.  So that is my understanding that Your Honor had.

14           THE COURT:  If you are asking that this is part of

15 a discovery, then you need to tell me that and tell me what

16 part of discovery that is.

17           If that is the authority that you believe I can

18 order 120 files, I am willing to listen to that.  Because I

19 did say that.  But off the top of my head it doesn't grab me

20 that this is the time for this.  This is a different

21 discovery.  This is something new that has come up

22 differently and we are in the middle of hearing.  If that is

23 the authority and I need you to tell me that is my authority

24 and relate it to what the discovery item was that this

25 relates to.
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 1           MR. KENT:  In the course of discovery, there were

 2 cross-motions for motions to compel on discovery.  That was

 3 to my recollection not part of CDI's motion that we had

 4 refused or failed to produce certain claims files.  This is

 5 something new.

 6           THE COURT:  One of the problems -- I'm thinking

 7 that this is something like suddenly in the middle of a

 8 hearing the medical boards discovers that the doctor has

 9 committed some other gross negligence act.  And they want to

10 now investigate that act, and they don't want to do a

11 separate hearing because, gee, if they are going to go after

12 the person's license, they might as well get it all out at

13 once.

14           If it is a separate incident of gross negligence,

15 repeated negligent acts, they need to do the investigation,

16 file the Accusation.  It can be an Amended Accusation, it

17 can be a Supplemental Accusation, and that person has the

18 opportunity to defend against it.

19           MR. STRUMWASSER:  We have no dispute about giving

20 people the right to defend.  That has never been an issue

21 for us.  Let us get information, we'll do what we do with

22 it.

23           The medical Board analogy I see if we are

24 prosecuting a physician for having ordered the wrong

25 procedure and the medical Board expert says this is the
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 1 wrong procedure because the lab test showed the white count

 2 was too high.

 3           In the course of the hearing we discover it was

 4 the wrong lab test, it was actually this one over here.  I

 5 would understand an ALJ to be empowered to say okay, let's

 6 get that one over there, take a look at it and the Board can

 7 either decide to press ahead with it or drop it.

 8           THE COURT:  But it is actually the Board's

 9 responsibility to get that document, not the judge's

10 responsibility.  You are asking me to order it, so you have

11 got me now in the middle of it.  Whereas, if you wanted it

12 originally and you had the opportunity to do that as part of

13 a market conduct exam, then that is when it should have

14 taken place.

15           So now you have got me in the middle of something

16 and you want me to order somebody to give another lab exam

17 and I want to know what authority I have to do that.

18           MR. STRUMWASSER:  In the ordinary course I could

19 issue a subpoena under your authority to the lab to produce

20 the correct result.

21           THE COURT:  If you look at that subpoena section,

22 there are some limits to that once the case is started.  Off

23 the top of my head, I don't remember all of the wording, but

24 I need to go cautiously here.  This is not something I have

25 run into a whole lot of times.
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 1           I need you to tell me what my authority is in

 2 writing and I need you to tell me what your objections.

 3 Because if you are not objecting to doing this, you just

 4 need time to do that and then they will file an Amended

 5 Accusation, I can manage that.  But I need you to find out

 6 how long it would take you to produce those files.  And then

 7 I need to know how long it is going to take them to be

 8 analyzed.

 9           MR. STRUMWASSER:  My offer of proof said that the

10 totality of work would take two weeks and we would hope that

11 it would be on a rolling basis.  So the last of the files

12 would certainly be done after the second week that they were

13 produced.

14           MR. KENT:  They'll go through 120 files and then

15 there will be questions about that and we will need to

16 respond to that.  And then there will be a report and we

17 have a right to see that report in draft and to respond to

18 it.

19           THE COURT:  I need you tell me what your position

20 is in writing and I need you to tell me what yours is and

21 what my authority is to get into this when we are already a

22 week and a half into hearing and I will take it up tomorrow

23 morning.

24           Cross-examination, do you want to start?

25           MR. STRUMWASSER:  Before we start, do we have an
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 1 answer at 119.

 2           MR. KENT:  We will look at it at lunch.

 3                      CROSS-EXAMINATION

 4 BY MR. KENT:

 5      Q.   Good morning, Ms. Vandepas.  My name is Ron Kent.

 6 And as you know I represent PacifiCare.

 7           Are you familiar with the Department of Managed

 8 Healthcare here in California?

 9      A.   Somewhat, yes.

10           MR. KENT:  If we could have marked next in order.

11           THE COURT:  I have 5040.  It is a letter dated

12 May 17th, 2007.

13           (Exhibit No. 5040 marked for Identification.)

14 BY MR. KENT:

15      Q.   To your understanding, did the Department of

16 Managed Healthcare or DMHC undertake its own examination of

17 PacifiCare in the year of 2007?

18      A.   Yes, it is my understanding that they sent people

19 out to conduct an examination.

20      Q.   Looking at Exhibit 5040, are you aware that there

21 was a joint announcement of those examinations?

22      A.   A joint announcement?  I'm not specifically aware

23 of a joint announcement.

24      Q.   Did you personally coordinate with DMHC with the

25 purpose of your 2007 market example of PacifiCare?
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 1           MR. STRUMWASSER:  Ambiguous.

 2           THE COURT:  Did you understand the question?

 3           THE WITNESS:  No.

 4           THE COURT:  Could you rephrase.

 5 BY MR. KENT:

 6      Q.   At any point in 2007 did you coordinate with DMHC

 7 for purposes of your market conduct exam of PacifiCare?

 8           MR. STRUMWASSER:  The ambiguity objection would be

 9 resolved by if "coordinate", Mr. Kent means "communicate".

10           THE COURT:  Is that what you meant?

11           MR. KENT:  That's fine.

12 BY MR. KENT:

13      Q.   Did you communicate with DMHC for purposes of your

14 market conduct exam?

15      A.   Yes.

16      Q.   Did you meet with DMHC representatives?

17      A.   Yes.

18           MR. KENT:  If I could have the next in order.

19           THE COURT:  5041, this is an email string with the

20 top date of June 6, 2007.

21           (Exhibit No. 5041 marked for Identification.)

22 BY MR. KENT:

23      Q.   For the record, this is CDI-1673.  It appears to

24 be a one-page email with the date at the top -- two

25 different emails on one page, the top one is June 6, 2007.
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 1           Looking at the email that begins about a third

 2 down the page, do you see that?

 3      A.   Yes.

 4      Q.   Is this a copy of an email you sent to Janet

 5 Nozaki and Agnes Dougherty?

 6      A.   Yes, it is.

 7      Q.   Who is Janet Nozaki?

 8      A.   I believe she is a supervisor at the DMHC.

 9      Q.   How about Agnes Dougherty.  Who is she?

10      A.   She was an examiner with DMHC.

11      Q.   The text of this email indicates that you attended

12 an opening meeting with PacifiCare the day before the email.

13 What was that about?

14      A.   The DMHC had an opening meeting with PacifiCare.

15 As I recall it was a two-day meeting.  So because it was

16 yesterday and today and the date is the 5th, so I believe

17 the meeting was June 4th and June 5th.  And they allowed me

18 to attend the DMHC opening meeting.

19      Q.   Did you attend in person?

20      A.   Yes, I did.

21      Q.   Looking at your email, second line, "I was able to

22 pick up during --  "I am sure information I was able to pick

23 up during the meeting will be of great use in my review."

24           Do you see that?

25      A.   Yes, I do.
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 1      Q.   Did you, in fact, pick up some information of

 2 great use in your review at that meeting?

 3      A.   I suppose it was useful, yes.

 4      Q.   To continue with that sentence you refer to

 5 analysis of the PPO business.  Did you learn about the PPO

 6 business during that DMHC opening meeting with PacifiCare?

 7      A.   I don't believe that there was specific discussion

 8 regarding PPO business.  There may have been some discussion

 9 regarding that as it refers to HMO business that allows has

10 some PPO component.

11      Q.   So you found this meeting to be valuable to you?

12      A.   I believe that is what I wrote.

13      Q.   Yes?

14      A.   Yes.

15      Q.   When you say the meeting was valuable to you, the

16 information provided by the PacifiCare attendees was

17 valuable to you?

18      A.   As a result of the questions asked by the DMHC.

19      Q.   Yes?

20      A.   Yes.

21      Q.   What was the status of your market conduct exam as

22 of the time of this email, June 5, 2007?

23           MR. STRUMWASSER:  Objection; ambiguous.

24           THE COURT:  Did you understand the question?

25           THE WITNESS:  I think so.
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 1           THE COURT:  All right.  I will allow it.

 2           THE WITNESS:  I believe the company was on notice.

 3 BY MR. KENT:

 4      Q.   When you say on notice, you or someone else at CDI

 5 had sent a letter to PacifiCare advising the company that

 6 there would be a CDI market conduct exam taking place

 7 sometime in the near future?

 8      A.   Yes.

 9      Q.   At this point, June 5, 2007, had you asked or

10 indicated to PacifiCare what document CDI would be requiring

11 for the market conduct exam?

12      A.   I don't think so.  I'm not sure.  I don't think

13 so, though.

14      Q.   At some point in your 2007 market conduct exam did

15 you hold an opening meeting with PacifiCare?

16      A.   Yes.

17      Q.    Had that taken place as of the date of this email

18 June 5, 2007?

19      A.   No.

20      Q.   Will you take a look at what was marked previously

21 as Exhibit 104.  Referring you to a two-page letter dated

22 July 13, 2007 which was previously marked as Exhibit 104, is

23 this a copy of a letter you sent to PacifiCare?

24      A.   Yes.

25      Q.   Does this pertain to the 2007 market conduct exam?
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 1      A.   Yes, it does.

 2      Q.   At this point in time what was the status, to your

 3 understanding, of the DMHC examination?

 4      A.   I believe they had commenced their examination.

 5      Q.   Did they have an interim report by this point?

 6      A.   I do not know.

 7           MR. KENT:  May I have this marked next in order.

 8           THE COURT:  I have 5042.  It is an email with the

 9 top date of July 13th, 2007.

10           (Exhibit No. 5042 marked for Identification.)

11 BY MR. KENT:

12      Q.   I am showing you a two-page document, Bates number

13 CDI-5315, top of the first page, it looks to be a copy of an

14 email bearing the date of July 15th, 2007.  Does this appear

15 to be, Ms. Vandepas, a copy of three emails that went

16 between DMHC and CDI with respect to the 2007 market conduct

17 exam being conducted by DMHC?

18      A.   Yes.

19      Q.   You are copied on each of the emails; is that

20 correct?

21      A.   That is correct.

22      Q.   If you look at the bottom email on the first page,

23 July 12, 2007 to Craig Dixon -- from Craig Dixon to Janet

24 Nozaki, a copy you and others.  It refers to a meeting being

25 scheduled for the following week.  Did that meeting between
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 1 DMHC and CDI actually take place?

 2      A.   Yes, it did.

 3      Q.   Mr. Dixon is indicating a couple hours should be

 4 put aside to discuss the details of your according to DMHC

 5 interim report.  Did the meeting actually take a couple

 6 hours?

 7      A.   Approximately, yes.

 8      Q.   Was one of the discussion topics at that meeting

 9 DMHC's interim report for its market conduct exam of

10 PacifiCare?

11      A.   I don't recall the specifics.

12      Q.   Do you recall that in July of 2007 DMHC already

13 had an interim copy of its market conduct exam ready?

14      A.   I don't recall that specifically, no.

15      Q.   At this point in time, July 12, 2007, how far

16 along was your market conduct exam?  When I say  yours,

17 CDI's.

18      A.   I don't believe we had commenced on-site

19 examination as of July 13.

20           MR. KENT:  I would like to have this marked next

21 in order.

22           THE COURT:  5043.  It is an email with the top

23 date of July 13th, 2007.

24           (Exhibit No. 5043 marked for Identification.)

25
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 1 BY MR. KENT:

 2      Q.   I am showing you a one-page document which bears

 3 the Bates number of CDI-33446.  It is a copy of a couple

 4 emails.  The top one is July 13th, 2007.

 5                Do the two emails on this page pertain to

 6 CDI's 2007 market conduct exam of PacifiCare?

 7      A.   The one dated -- the first one to Frances Orejudos

 8 does, yes.

 9      Q.   It indicates that you are going to go on-site,

10 July 23, 2007; is that correct?

11      A.   That's correct.

12      Q.   The top email, that is from it Towanda David to

13 you, correct?

14      A.   Correct.

15      Q.   Towanda is your supervisor?

16      A.   Yes, Ms. David is my supervisor.

17      Q.   Was this an unusual target examination, the one

18 you were about to start on PacifiCare?

19      A.   It is unusual that we would receive the number of

20 complaints that we did, so, yes, it would be.

21      Q.   Was it unusual because of the nature of the

22 examination being provider, healthcare provider issues?

23           MR. STRUMWASSER:  I'm sorry.  I don't understand

24 the question.

25           THE COURT:  Do you understand the question?
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 1           THE WITNESS:  I'm not sure what he is asking.

 2           THE COURT:  Rephrase.

 3 BY MR. KENT:

 4      Q.   Wasn't this examination that you were about to

 5 start of PacifiCare unusual because of its subject matter

 6 and specifically that it involved healthcare provider

 7 contract issues?

 8      A.   It is unusual to have an examination concerning

 9 healthcare provider issues and contracting issues in the

10 tens of thousands, yes.

11      Q.   Was it unusual to have an examination, market

12 conduct examination, where the subject matter, regardless of

13 the number of issues but the issues involved healthcare

14 provider contracts?

15      A.   It would be unusual, yes.  It is unusual for

16 companies to have massive contracting problems with their

17 providers.  Yes, that is unusual.

18      Q.   Did this examination call for unusual data

19 requirements?

20      A.   It would be -- for a small percentage, yes,

21 because we don't typically ask for provider contract

22 information and uploading.

23      Q.   Did you have difficulty drafting the data call for

24 this examination?

25      A.   Difficulty?
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 1      Q.   Difficulty.

 2      A.   I think there was some -- I don't think I would

 3 term is difficulty.

 4      Q.   Was it time consuming?

 5      A.   Yes, all data calls are time consuming.

 6      Q.   Is this an examination something that you could

 7 copy from another examination?

 8      A.   Not in its entirety, no.

 9      Q.   Is it true that in substantial part, this data

10 call had to be created for the purposes of this particular

11 examination?

12      A.   I wouldn't term it substantially.

13      Q.   How would you term it?

14      A.   I would say request for provider contracts were

15 very unusual.  Other data requests were fairly standard data

16 requests.  I don't know that I would -- immediately off the

17 top of my head I can think of something that is glaringly

18 different about requesting claims data from this company

19 verses any other company.

20      Q.   The second paragraph of this email refers to a

21 meeting with the DMHC team the following week.  Do you see

22 that?

23      A.   Yes.

24      Q.   Do you see the end of that sentence refers to,

25 quote, "The speed for which they" -- referring to DMHC --
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 1 "are able to produce an interim draft report."

 2           Do you see that?

 3      A.   I do.

 4      Q.   What did you find out about the speed with which

 5 the DMHC was able to produce an interim draft report?

 6      A.   I don't recall specifics.  It seemed to me that

 7 they had a fairly short time between their exam process and

 8 report generation.

 9      Q.   DMHC was a lot more accustomed to this type of

10 examination?

11           MR. STRUMWASSER:  Objection.  Ambiguous as to this

12 type.

13           THE COURT:  All right, I will ask you to rephrase.

14 BY MR. KENT:

15      Q.   How long at this point in time, July 13th, 2007

16 was it your expectation that it would take to produce an

17 interim report?

18      A.   I had no idea.  I have never had any interaction

19 with DMHC or the report process prior.

20      Q.   Now, look at that third paragraph, the top email,

21 Ms. David is writing to you.  "Also keep in mind that we

22 have PacifiCare I report to complete for 30-day.  We have a

23 target date of the end of the month to complete this review.

24 Therefore, I suggest splitting our time next week between

25 PacifiCare care I and PacifiCare II exams."  Do you see
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 1 that?

 2      A.   Yes, I do.

 3      Q.   The reference to PacifiCare I, is that the report

 4 for the 2006 market conduct exam that CDI conducted?

 5      A.   Yes.

 6      Q.   So as of July 13th, 2007, you still had not

 7 produced a draft report; is that correct?

 8      A.   I had not produced a draft report for the company.

 9 I do not recall if I produced a draft report for my

10 supervisor.

11      Q.   It says we have a target date for the end of the

12 month to complete this review.  Is that target date one that

13 was set by Towanda David?

14      A.   I believe so.

15      Q.   She told you that you needed to get the report for

16 PacifiCare I completed; is that right?

17      A.   I believe that is what the reference is to.

18      Q.   Did you, in fact, meet this deadline at the end of

19 the month to complete the draft report for the PacifiCare

20 2006 market conduct exam?

21      A.   I don't remember when it was completed.

22      Q.   How about splitting your time the following week

23 of this email after July 13, between the PacifiCare I and

24 the PacifiCare II exams.  Did you do that?

25      A.   I have no specific recollection.
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 1           THE COURT:  Let's take a lunch break and we'll

 2 return at 1:30.

 3           (Luncheon Recess.)

 4           THE COURT:  Mr.  Velkei, welcome.

 5           Did you want to pick up the confidentiality issue?

 6           MR. VELKEI:  Yes.  I spent a good three, four

 7 hours going through these documents on Sunday.  I would like

 8 to provide a chart that I prepared that hopefully will

 9 simplify things.

10           THE COURT:  Have you shown it to Mr. Strumwasser?

11           MR. VELKEI:  Yes, I have.  I showed it to him the

12 day before.  I believe it was yesterday.

13           In trying to determine what was the basis for the

14 confidentiality designations.  The first one is trade

15 secrets, sensitive information consistent with the

16 confidentiality order.  We also have on the settlement side,

17 written representations from the Department that these would

18 be kept confidential.  The other confidentiality designation

19 really drove off a couple of statutes under the Insurance

20 Code.

21           The first one is 735.5 and it is 5(c) which

22 provides, Your Honor, that "All working papers, court

23 information, documents and copies thereof produced by,

24 obtained by or disclosed by the Commissioner or any other

25 person in the course of the examination shall be given
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 1 confidential treatment and are not subject to subpoena and

 2 shall not be made public."

 3           Our view on that issue is for purposes of

 4 simplicity in trying to streamline this process, rather than

 5 putting all of these documents in envelopes, we would simply

 6 suggest that we remove the confidentiality designation as

 7 long as there is an understanding that those documents won't

 8 be used except in furtherance of this legal proceeding.

 9           THE COURT:  So how do I accomplish that if I don't

10 put them in envelopes because the file is subject to a

11 Public Records request?

12           MR. KENT:  Well, Your Honor, our view is if down

13 the road, if someone wants to make a Public Records Act

14 request, that's a separate inquiry.

15           Our concern was the Department was going to use

16 them for some other purpose, put them on the web site.  This

17 is an accommodation on the our part in the interest of

18 moving this process along.  Unfortunately, I was not able to

19 get agreement with counsel for the Department.

20           THE COURT:  The last one is?

21           MR. VELKEI:  Same concept, Your Honor.  If

22 information is you provided to a regulator in his or her

23 official capacity, that information is protected and in

24 fact, there are written assurances given us that a number of

25 things we were providing to them were highly sensitive and
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 1 confidential.

 2           There was an understanding with the Department in

 3 the context, for example, of our the application for

 4 approval of the acquisition, that these documents would be

 5 treated confidential.

 6           There is going to be some category of documents

 7 that we will continue to mark as trade secret and keep the

 8 confidentiality issue on, but the majority of the documents

 9 we were willing to remove that designation as long as we

10 have an understanding that the documents won't be used

11 outside of this legal proceeding.

12           THE COURT:  Okay.

13           Mr. Strumwasser?

14           MR. STRUMWASSER:  Your Honor, first of all, I

15 think it is worth noting where we are on this.  We have a

16 stipulation leading to an order entered by Your Honor saying

17 that confidential documents are documents that are

18 privileged or entitled to similar legal protection.  So that

19 is the touchstone by which all this has to be measured.

20           The second observation is that we are dealing in a

21 world in which not just the first hundred thousand, but all

22 400,000 pages that PacifiCare has produced to the tune of

23 99 percent plus are designated as confidential.

24           With respect to these specific categories, the

25 first one we have no problem with trade secrets as properly
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 1 construed.  One worries when he adds  "/sensitive

 2 information."

 3           I think I can tell Your Honor where the tires meet

 4 the road on this issue.  Obviously, if it is a formula,

 5 customer list, process, that in the hands of a competitor

 6 would enable the competitor to gain an unfair advantage,

 7 that's a trade secret.  There is not a lot of that in the

 8 insurance industry, but we are open to prove that.

 9           What I understand this to be about is this stuff

10 is embarrassing.  There will be embarrassing evidence about

11 PacifiCare, there will be embarrassing evidence about the

12 Department in this case.  Can't be helped.  Shouldn't be

13 helped.  It is part of the open hearing process.

14           We are fine with trade secrets being put in the

15 envelope.  We don't think there are going to be many of

16 those, but we are fine with that.  We are not fine with

17 something called sensitive information that is not called

18 trade secret.

19           With respect to settlement category, this came up

20 for the first time over the weekend.  The problem is the

21 statutory provision 1152 doesn't give them much help because

22 1152 merely precludes the use of settlement documents to

23 prove liability.  But the representation has been made that

24 the Department entered into a more expansive settlement

25 agreement concession and I just haven't had a chance to look
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 1 at that.

 2           THE COURT:  I don't find that most settlement

 3 negotiations or remediation is helpful.  I tend to find them

 4 to be confidential.  We have a very confidential process by

 5 which we segregate the settlement conference statements and

 6 pre-hearing settlement statements, we try to keep them

 7 separate.  So I am certainly willing -- if there really are

 8 settlement communications, I think they are privileged.

 9           MR. STRUMWASSER:  I just don't know.  I believe

10 this is a discreet body of documents that have to do with

11 the period in which following the filing of the Accusation

12 and prior to the commencement of the litigation in which the

13 parties were talking.

14           THE COURT:  Well, one of the things is that people

15 wouldn't admit that they made mistakes and things like that

16 if they thought it was going to be used against them in

17 settlement.  That's why settlement  negotiations are

18 considered privileged and I am willing to go by that.

19           MR. STRUMWASSER:  The third category is the market

20 conduct exam, the statutory protection 735.5 is one which

21 imbues the Commissioner with the authority to keep it

22 confidential or not confidential according to his

23 discretion.  The Commissioner has already waived that

24 privilege by placing the market conduct exams in the public

25 domain.
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 1           We don't think that by itself is a legitimate

 2 grounds for withholding any documents.  Frankly, if it were,

 3 it is not hard to figure out just how bear a cupboard the

 4 public record would be on this case.  We have a lot of

 5 alleged violations coming out of the market conduct exam.

 6 And if there were ever a test of the fact that this hearing

 7 is supposed to be a public hearing, that is a good one.  You

 8 can't really have a coherent public hearing about the

 9 violations we are alleging coming out of the market conduct

10 exam without them.

11           Information provided as required for approvals of

12 other applications, we don't see a ground for that.

13 Insurance Code 12919 is by its terms an incorporation an

14 application of Evidence Code 1040, the official information

15 privilege, which we have had occasion to discuss here.  And

16 that is a privilege that is enjoyed by the public agency,

17 not by the private party.  We don't think there is anything

18 there.

19           THE COURT:  Let's go back then, Mr. Velkei, to the

20 sensitive information.  Trade secrets we have all agreed are

21 confidential to the extent that they come into this hearing,

22 I would segregate them.

23           What is sensitive information?

24           MR. VELKEI:  It would be information, Your Honor,

25 on number of members, premiums paid, claims, error rates,
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 1 denials verses paying the claims.  That's sensitive

 2 information that the Protective Order is broader than just

 3 trade secrets.  It specifically extends beyond that.

 4           What I am really trying to do is find where it is

 5 really getting to the core of our business.

 6           MR. STRUMWASSER:  Your Honor, claims denials is

 7 what this case is about.  They can put together an argument

 8 within the ambit of 1060 of the Evidence Code regarding

 9 trade secrets, we are open to it.  But the notion of how

10 many claims we have rejected is sensitive and shouldn't be

11 made sensitive is not acceptable to the Department.

12           MR. VELKEI:  The Department did finally give me a

13 list, we appreciate it, but it was 1,200 documents.  So what

14 I thought is at least let's group these into categories and

15 as the documents come in, if there are issues on a

16 particular one, we deal with it.

17           We also think, by the way, in terms of the

18 envelopes, what I would suggest to make it less cumbersome

19 is to have separate boxes that they can go into.  But as to

20 the bigger category,  the documents related to the market

21 conduct exam and information provided to our regulators, the

22 law is very, very clear on those issues.  735.5(c) says

23 anything we give to our regulators in a market conduct exam

24 cannot be disclosed to the public.

25           The only discretion that the Commissioner has is
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 1 to use it in furtherance of a legal proceeding.  So our view

 2 is, okay, a lot of the stuff that was marked confidential

 3 was done so pursuant to the statute to make this process

 4 easier on the this Court and the parties.  We will remove

 5 those designations as long as we have an understanding that

 6 it can't go beyond the use of this proceeding, which are the

 7 restrictions placed on at the Commissioner in the statute.

 8 So we are not asking for anything we are not entitled to

 9 under the law.

10           THE COURT:  Can you give me an example for it

11 being used outside of this proceeding?

12           MR. VELKEI:  That is kind of where I went, Your

13 Honor.  To be perfectly direct with the Court, it has been

14 my experience in this the case that the Commissioner has

15 tried to try parts of this case in the media.  There have

16 been press releases about rulings by the Court in a separate

17 writ proceeding.

18           And so my view is, I ask the Department's lawyers,

19 is there some other use that you wish to have for these

20 documents, let me know.  I want to understand what the issue

21 is and why you wouldn't just agree to do this.

22           I also offered, by the way, Your Honor, to kick

23 this can down the road, in other words, let's focus on what

24 trade secrets are sensitive or settlement, and with regard

25 to the rest of the exhibits, let's just decide at the end of
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 1 the proceeding what we do with them and have an interim

 2 agreement that nothing will be done with them outside of

 3 this proceeding.

 4           When I ask the Department is there some use that

 5 you contemplate for these outside of the proceeding, we

 6 can't answer that is the response that I got several times.

 7           MR. STRUMWASSER:  It is not that we can't.  We

 8 choose not to.  We understand this is supposed to be a

 9 public hearing.  735.5 has to do with the market conduct

10 process.

11           If the Commissioner takes the market conduct

12 information and chooses to commence a public hearing, those

13 are the rules under which the matter is to be heard.  It is

14 no longer just an exam, it is now a public hearing under the

15 EPA.

16           THE COURT:  It is a hearing that has aspects of it

17 that are required to be public.  In terms of the whole

18 concept of transparency, this is not a public hearing like

19 the Board of Education has or the Department of -- the road

20 people -- CalTrans has and they have these open hearings and

21 everybody from the public gets to say their piece.  That is

22 a different kind of public hearing.  Those are under the

23 Brown Act or the Knox-Keene Bagley Act,  or whatever.  This

24 is  a public hearing in the sense that this is open to the

25 public.
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 1           MR. STRUMWASSER:  Well, that's exactly our point.

 2 We are not invoking Bagley-Keene or Brown.  This isn't a

 3 legislative hearing.  It is an adjudicatory hearing.  The

 4 adjudicatory ABA provides that the hearing shall be open,

 5 11425.20.  I don't think one can fairly say -- can read that

 6 statute to say, okay, someone can be in the room and catch

 7 whatever is being spoken, but the record is not available

 8 here.  That can't be right.  The written record has got to

 9 be what is made public here.

10           And, frankly, Your Honor, first after of all, let

11 me just say I don't have any plans to do anything with any

12 of these documents outside.  I don't have authority to agree

13 to a restriction because the Department takes seriously this

14 provision to have these things made public.  So we are not

15 in a position to give anybody any reassurances.

16           Frankly, this case has already been in the

17 press -- not because of us necessarily, but because of

18 public interest.  This is a big case in many ways.  If the

19 next time that an L.A. Times reporter or the Wall Street

20 Journal wants to know what happened in this hearing, I don't

21 want to see this tribunal in the position of saying that the

22 record evidence upon which it is going to make its decision

23 is not available to the public not because it was privileged

24 under some specific Evidence Code provision but because the

25 Company said that it found it discomforting for the world to
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 1 see it.

 2           MR. KENT:  We would never put the Court in that

 3 position.  Our view is the whole point of 735.5 is to get

 4 insurance companies to be forthright with their regulators.

 5 You have seen correspondence that we have concerns about

 6 what we are turning over, don't worry about it.

 7           We don't want to put the Court in an uncomfortable

 8 position and that's why without those designations somebody

 9 could make a Public Records Act request of some of this.

10           So our point is to minimize the number of

11 documents that the Court is putting in an envelope or

12 putting in a box.

13           If we look at 12919, which is information provided

14 to a regulator in the context of their official capacity, if

15 you look at the Public Records Act Request, there is an

16 expressed exclusion for information received in confidence

17 by any state referred to in paragraph one, which would be

18 our documents related to the form A application.

19           We are prepared for purposes of this proceeding to

20 make this easy, to remove those confidentiality designations

21 when we don't even have to, really.

22           THE COURT:  I will rule that trade secrets are

23 privileged and therefore confidential.  I don't know what

24 sensitive information is, so you are going to have to point

25 it out to me when it comes up.
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 1           Some things about your cumulative book value and

 2 those sorts of things seem to me probably are trade secrets

 3 that you don't want your competition to have information

 4 about.  But some of the things that you pointed to are

 5 probably not trade secrets.  So use discretion when you are

 6 coming up with that.

 7           Sensitive information, per say, a lot of people

 8 would like a lot of information not public, but that is not

 9 something I can rule on.

10           Settlement is confidential and actually not

11 admissible.  And if something is coming in that was part of

12 a settlement conference or conference agreement or

13 settlement negotiations, I won't accept it at all.

14           If it is something that you agree to put in and

15 you want to be kept confidential, I will keep it

16 confidential.  That is public policy.  I want there to be a

17 willingness of parties to admit to their problems openly in

18 settlement conference.  The willingness of parties to admit

19 to their problems openly in a settlement conference to come

20 to an agreement and that those admissions aren't then used

21 against the parties, that is for both sides.

22           Information arising out of market conduct

23 examination.  I am going to look at the code again and read

24 it, but I really don't have a problem telling the parties --

25 both of them -- that they can't use these documents for some
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 1 other purpose outside of this litigation at this time.

 2           I feel the same about the information for the

 3 approvals.  They can't be used for anything outside of the

 4 proceedings in this matter.

 5           I don't think that that goes contrary to a public

 6 records request.  That request has to be made about the file

 7 and then somebody else has to determine -- not me -- what

 8 has to be turned over as part of that.  I can't order that

 9 not to happen.  Even if I said it was confidential.  So that

10 being a separate thing that I can't really rule on, but I

11 can ask the parties not to use any of this material outside

12 this hearing for now to keep this hearing going in a manner

13 that will work for everybody.

14           So I accept your agreement that to take the

15 confidentiality out of it and I will order that they not be

16 used outside of this hearing for now.

17           MR. KENT:  The issue that I discussed with

18 counsel -- Mr. Gee, was made available to me, was also

19 obviously the Department's copies of some of these

20 documents.  Obviously, we would hope that that protection

21 would extend to whatever --

22           THE COURT:  Well, the problem is that you stated

23 some are the same and they don't look the same to me.  Now

24 they may have some same import if they were created by

25 somebody else.  I can't make one thing confidential that
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 1 isn't confidential.  To the extent that something is the

 2 same document or virtually the same document and was

 3 produced by PacifiCare, turned over to them and then they

 4 just took it off, well, that doesn't work.

 5           But if it is a document that you produced and then

 6 they produce a similar document and they say it is not

 7 confidential, then there is not much can I do about it.

 8           MR. VELKEI:  Most of these documents related to

 9 market conduct exam are information we provided to

10 regulators.  When they were using, they had not marked it.

11 We are now going to remove those designations with the

12 understanding it is applied to both parties.

13           THE COURT:  It absolutely applies to both parties.

14           MR. STRUMWASSER:  Here's a good example.  We have

15 a bunch of referrals on the record.  These are questions

16 that came from the Department to the Company.  The Company

17 answered, came back.

18           THE COURT:  They are saying they are taking that

19 designation off as confidential and I am asking not to mail

20 them out to somebody else for some other purpose right now

21 or the Commissioner.  This is a litigation we are in the

22 middle of.    I don't want the parties -- either of them --

23 something good happens, you are not going to mail it out to

24 the New York Times to get good publicity.   It stays here

25 for now.
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 1           Bottom line is trade secrets, yes, if you are

 2 willing to have them marked confidential and put in a

 3 separate file, that is fine.

 4           If it is sensitive information, we are going to

 5 need to deal with that on a case-by-case basis.  I am not

 6 inclined to find everything sensitive to be confidential.

 7 Mr. Strumwasser is.

 8           Correct that it needs to be privileged in some

 9 way.  Settlement, as far as I am concerned, is privileged.

10           The other two you are going to take the

11 designation off and I am ordering both parties not to

12 disseminate that material outside of this litigation for

13 now.

14           MR. GEE:  May I ask, Your Honor, for the third and

15 fourth buckets, what documents fall into that?

16           THE COURT:  I assume that they are going to remove

17 the confidential either by crossing it out or some way they

18 are going to remove it, blacking it out or whatever.  If

19 there is a problem left over, we'll have to deal with it.

20           MR. GEE:  I think they are also going to remove

21 some confidential designations on some public documents that

22 were inadvertently marked confidential.  How do we

23 distinguish between what they want the protection for this

24 third and fourth document in the  public documents.

25           THE COURT:  You will have to bring it to my
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 1 attention and we will have to figure it out.

 2           MR. VELKEI:  We took the confidentiality

 3 designations that were inadvertently put on some public

 4 documents, we withdrew those a month and a half ago.  I am

 5 happy to meet further with you, Bryce, to discuss any

 6 further questions you may have.

 7           THE COURT:  Just black them out or cross them out

 8 or however you want to do it.  That's fine with me.

 9 Hopefully there is not many left.  Given the amount of

10 documents in this case, even 10 percent can be big.  Let's

11 see what we can do.

12           Cross-examination.

13           This will be 5044.

14           (Exhibit 5044 marked for Identification.)

15                      CROSS-EXAMINATION

16 BY MR. KENT:

17      Q.   Showing you a two-page document that has been

18 marked as Exhibit 5044, Bates number PAC767771 to 76772.

19           THE COURT:  Has a date at the top of 6/20/07.

20 BY MR. KENT:

21      Q.   It looks to be a copy of an email chain with the

22 top email from you to a Frances Orejudos.  Is this a copy of

23 an email, at least the top one that you wrote?

24      A.   Yes.

25      Q.   On the bottom email dated June 14, 2007 from Mr.
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 1 Orejudos to you states in part, quote, "Regarding the

 2 additional request we discussed over the phone, we would

 3 appreciate your being able to forward them by next Tuesday

 4 or as soon as you are able."

 5           Do you see that?

 6      A.   Yes, I do.

 7      Q.   That is a reference to a conversation with Mr.

 8 Orejudos about documents -- or data that you wanted

 9 PacifiCare to provide for your 2007 market conduct exam?

10      A.   I believe so.

11      Q.   Then working up there is an email back from you

12 the same day to Mr. Orejudos, "I am working on your stuff

13 right now. "   Do you see that?

14      A.   Yes.

15      Q.   Then you go on to say, "I will be burning the

16 midnight oil on PacifiCare this evening, meeting with my

17 supervisor tomorrow."  Do you see that?

18      A.   Yes.

19      Q.   There are you referring to the fact that you were

20 laboring over whatever documents or data request you were

21 putting together; is that right?

22      A.   Yes.

23      Q.   You go on to say, "You should have something from

24 me by Tuesday."

25           Do you see that?
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 1      A.   Yes.

 2      Q.   So this is being written on a Thursday, do you see

 3 that, June 14?

 4      A.   Yes.

 5      Q.   So the Tuesday would be would be the 19th; is that

 6 correct?

 7      A.   I believe so.  The following email is dated

 8 Tuesday the 19th, so I believe Tuesday would be the 19th.

 9      Q.   In your email of the 14th, June 2007, you are

10 indicating to Mr. Orejudos that he should expect something

11 from you in terms of a document or data request by the 19th;

12 is that right?

13      A.   Yes.

14      Q.   But you still had to clear that with your manager;

15 is that right?

16      A.   That is correct.

17      Q.   And you could not predict management response

18 time; is that right?

19      A.   That is correct.

20      Q.   So is it fair to say at this point PacifiCare did

21 not have the benefit of your document or data request that

22 you were working on?

23      A.   That is correct.

24      Q.   And then if we could go up to the 19th, the next

25 email in this chain Mr. Orejudos to you,  "I am just
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 1 following up on the additional request that you indicated

 2 that we would receive them by today.  Could you let me know

 3 when I will receive them if receiving them today will not be

 4 possible."  Do you see that?

 5      A.   I do.

 6      Q.   Were you able to provide the document and data

 7 request to Mr. Orejudos on the 19th of June?

 8      A.   No.

 9      Q.   Then the top email the next day, is that an email

10 from you to Mr. Orejudos?

11      A.   Yes, it is.

12      Q.   In that email, are you suggesting that your boss

13 Towanda David would be communicating with Mr. Orejudos and

14 PacifiCare on the Friday of that week with an update on the

15 document request?

16      A.   Yes.

17      Q.   That document request ultimately was sent to

18 PacifiCare sometime in July; is that right?

19      A.   No.  That's incorrect.

20      Q.   When was it sent?

21      A.   Well, if you refer to your own Exhibit 104, and

22 you read the document, you will see that I specifically

23 stated in this document in the last paragraph, "Please note

24 that questions 1-A through G on the operation claims

25 questionnaire were previously submitted to the Company on
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 1 June 22nd, 2007."

 2           So it is my testimony that I submitted questions

 3 1-A through G to the Company on June 22nd, 2007.

 4      Q.   Exhibit 104, this is dated July 13th, 2007; is

 5 that correct?

 6      A.   Yes.

 7      Q.   This document provided some additional materials

 8 by way of a document request?

 9      A.   There was a claims questionnaire, yes.

10      Q.   That's attached as Exhibit 105?

11      A.   Yes.  Attached is a coordinator's guide and a

12 claims operation questionnaire.

13      Q.   If you go over to page 7 of Exhibit 105, Bates

14 CDI34711 --

15      A.   Yes.

16      Q.   -- this is the itemization of the data, the claims

17 data, that PacifiCare was supposed to produce; is that

18 right?

19      A.   1-A through I believe D is the claims data.

20      Q.   That was provided to PacifiCare on the 13th of

21 July, 2007; is that correct?

22      A.   No, that's not correct.  As I stated previously,

23 this document was provided to PacifiCare earlier.  This was

24 also sent again when I sent the claims questionnaire.  It

25 says operation questionnaire with the coordinator's guide.



752

 1 So additional information was requested; however, the claims

 2 information request, 1-A through D, which is claims

 3 specific, and then the other information we asked for in E,

 4 F and G were provided to the Company in June, as I indicated

 5 on my cover letter.

 6      Q.   On July 13th, 2007, that's about the same time as

 7 you were meeting with or shortly before you were meeting

 8 with DMHC to discuss DMHC's interim report?

 9      A.   I would have to look back and see a specific date

10 we were meeting with DMHC.

11      Q.   Why don't you take a look at Exhibit 5042, one of

12 the documents we looked at this morning.  Do you have that

13 before you?

14      A.   I do.  I see there is a confirmation that we would

15 meet on July 17th.  So it seems to me that my letter of

16 July 13th predates the meeting of July 17th.

17      Q.   Let me ask you the question.  So, again, your

18 letter of July 13th, 2007, in that same timeframe, your

19 colleagues are preparing to meet with DMHC to discuss DMHC's

20 interim report, correct?

21      A.   There was an agreement between my bureau chief and

22 Janet Nozaro to a meeting on July 17th.  That was worked out

23 between my bureau chief and I was cc'd on the email, yes.

24      Q.   Let me ask you again so the record is clear.  When

25 you wrote your letter asking for data from PacifiCare for
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 1 your CID 2007 exam at about that same time, within a few

 2 days of that letter you and your colleagues were going to

 3 meet with DMHC to discuss DMHC's interim report?

 4      A.   There was an agreement made and I was cc'd on that

 5 email.  So I was made aware that a meeting was scheduled,

 6 yes.  With all appearances as of -- I received a cc on the

 7 confirmation email at 4:31 p.m. on July 13th.  My letter is

 8 dated July 13th.  I think I probably sent it via email.  I

 9 don't know the exact time, but it does appear that there was

10 a confirmation that a meeting would occur and my letter went

11 out on the same date.

12      Q.   One of the topics at that meeting with DMHC was to

13 discuss DMHC's interim report, correct?

14      A.   That was the request by Mr. Dixon dated July 12.

15      Q.   At that point in time CID relative to its

16 examination had not even gone on site to PacifiCare; is that

17 correct?

18      A.   That is correct.

19           THE COURT:  5045 is an email with a top date of

20 July 27th, 2007.

21           (Exhibit No. 5045 was marked for Identification.)

22 BY MR. KENT:

23      Q.   I want to show you a one-page document that has

24 been marked as Exhibit 5045 for identification.  It appears

25 to be a copy of an email from you to Mr. Orejudos, Bates
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 1 number PAC76578.

 2           Is this a copy of an email you prepared?

 3      A.   Yes, it is.

 4      Q.   Does this email ask PacifiCare to participate in

 5 an opening meeting for purposes of the CID 2007 market

 6 conduct exam?

 7      A.   I'm sorry.  I don't think I got the full question.

 8 Can you repeat it, please?

 9      Q.   Was the purpose of this email that you sent to Mr.

10 Orejudos to ask for PacifiCare to participate in an open

11 meeting relative to the CDI market conduct exam?

12      A.   I think we had previously discussed having an open

13 meeting prior to the issuance of this email, so I think

14 there was a date already selected that there was going to be

15 a meeting.

16      Q.   Did PacifiCare agree to attend such a meeting?

17      A.   Every company agrees to attend an opening meeting.

18      Q.   In this email you are asking for PacifiCare to

19 have a group of executives be available at that meeting; is

20 that right?

21      A.   Yes.

22      Q.   You want executives responsible for provider

23 contract loading; is that right?

24      A.   That's correct.

25      Q.   You wanted an executive responsible for
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 1 contracting process; is that right?

 2      A.   That is correct.

 3      Q.   Someone else to talk about internet display of

 4 contracted providers?

 5      A.   That is correct.

 6      Q.   An executive who could speak to provider dispute

 7 resolution processes; is that right?

 8      A.   That's correct.

 9      Q.   Someone who could speak to consumer complaint

10 responses; is that right?

11      A.   That is correct.

12      Q.   Someone who could speak to claims and IT staffing

13 issues; is that right?

14      A.   That is correct.

15      Q.   Did that meeting, in fact, occur on August 6,

16 2007?

17      A.   Yes, there was a meeting.

18           THE COURT:  Is this different than the one we had

19 before?

20           MR. KENT:  I believe so.

21           THE COURT:  Is this confidential?

22           MR. STRUMWASSER:  We have that question with all

23 these exhibits.

24           MR. VELKEI:  Your Honor, for the first two

25 exhibits, the confidentiality designations have been
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 1 removed.  Give us until to the end of today to get back to

 2 this one issue.

 3           THE COURT:  So 45 and 44 are not confidential.

 4           MR. VELKEI:  They fall into that third bucket

 5 related to the market conduct exam.

 6           THE COURT:  This is Exhibit 5046 with a front

 7 cover of  "Entrance Conference August 6, 2007."

 8           (Exhibit No. 5046 marked for Identification.)

 9 BY MR. KENT:

10      Q.   I am showing you a multiple page document which

11 has been marked as 5046 for Identification, Bates number

12 PAC62208 through 62240.  Is this a copy of a Power Point

13 presentation on August 6, 2007, opening meeting?

14      A.   It appears to be a copy.

15      Q.   You got a copy of this when you were at the

16 meeting?

17      A.   Yes.

18      Q.   If you look over on the second page, there is a

19 list of attendees on behalf of PacifiCare.  Do you see that?

20      A.   Yes, I do.

21      Q.   These folks, Elena McFann, James Congleton,

22 Heather Mace-Meador,  Ellen Vonderhaar, they were all in

23 attendance?

24      A.   I don't know if they were there in person.  They

25 may have been via phone.
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 1      Q.   These folks spoke to the issues you had identified

 2 in your email; is that correct?

 3      A.   As far as I can recall.

 4      Q.   The answer is yes?

 5      A.   Yes.

 6      Q.   You were aware back when you attended this meeting

 7 back in August of 2007 that these attendees on behalf of

 8 PacifiCare, they were all either director or vice-president

 9 level executives with the Company?

10      A.   Prior to the meeting?

11      Q.   When you saw this?

12      A.   I saw this on the date of the meeting.

13      Q.   At that point you knew PacifiCare had shown up

14 with among other attendees vice-presidents and directors of

15 these various areas that you requested?

16      A.   They provided attendees with these titles, yes.

17      Q.   Not just titles, but these people knew about these

18 subject areas, correct?

19      A.   I would presume so, yes.

20      Q.   You don't have any information that any of these

21 people who showed up were really some kind of subterfuge by

22 PacifiCare to show up with someone who didn't know about the

23 subject matter areas that you were requesting, do you?

24           MR. STRUMWASSER:  Objection; argumentative.

25           THE COURT:  Well...
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 1           MR. KENT:  I will withdraw it.

 2 BY MR. KENT:

 3      Q.   A moment ago you indicated that all of the

 4 companies when you are conducting a market conduct exam will

 5 participate in an opening meeting.  Do all of these

 6 companies provide Power Point presentations like this?

 7      A.   Actually, that is incredibly A-typical.  Most

 8 companies do not expend -- don't need to and don't want to

 9 put on presentations like this at opening meetings.  This is

10 incredibly A-typical.  And I have been to many of the major

11 insurance carriers in California and have not received these

12 types of power point presentations at opening meetings.

13      Q.    Did you find these materials useful?

14      A.   To a certain extent, I suppose, yes.

15      Q.   Did you have some type of problem or objection to

16 PacifiCare providing a power point presentation on the

17 issues that you had identified in your email?

18      A.   I have no particular objection to how PacifiCare

19 chose to share information with us at an opening meeting.

20      Q.   If you could look over in this presentation,

21 Exhibit 5046, at what internally is marked as page 8, it is

22 Bates number 262215.  I am paraphrasing a little bit, but

23 yesterday you indicated in response to a question from Mr.

24 Strumwasser about PacifiCare alleging that termination of

25 the CareTrust Network impacted or had a negative impact on
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 1 PacifiCare as well as United HealthCare, did I hear you

 2 correctly?

 3      A.   Would restate your question, please.

 4      Q.   Did you testify yesterday that in one of these

 5 conversations, one or more conversations with PacifiCare

 6 representatives, that PacifiCare had alleged that it

 7 suffered significant disruption as a result of the CareTrust

 8 Network termination in early 2006?

 9      A.   I believe that my understanding is that PacifiCare

10 did say that as a result of the loss of the CTN Network,

11 that they had experienced significant disruption.

12      Q.   Do you believe that?

13      A.   Do I believe PacifiCare?

14      Q.   Suffered disruption as a result of termination of

15 the CareTrust Network?

16      A.   I don't know exactly.

17      Q.   Did you take steps to figure out whether

18 PacifiCare had suffered significant disruption as a result

19 of the termination of the CareTrust Network?

20      A.   I had reviewed claims as instructed.

21      Q.   When you say you reviewed claims as instructed,

22 you are talking about insurance claims?

23      A.   Yes.  I conducted a review of the company as

24 outlined in the scope and approved by management.

25      Q.   So when you say you were instructed to do this,
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 1 this is CID management who instructed you to do it?

 2      A.   Yes.

 3      Q.   Who in particular?

 4      A.   I would have reviewed it with my immediate

 5 supervisor Towanda David, who I believe shared that

 6 information with the bureau chief, Craig Dixon, and Craig

 7 Dixon's boss Joel Laucher.

 8      Q.   Do you think that one of your responsibilities in

 9 being chief examiner or examiner in charge of this market

10 conduct exam was to understand the root problems to some of

11 these issues that you were seeing in these claims?

12      A.   I think that my job as an examiner is to identify

13 violations of the California Insurance Code and the

14 California Code of Regulations and provide that information

15 as I am required to.

16      Q.   Outside of the claims files that you reviewed, did

17 you take any steps to understand the nature of disruption

18 felt by PacifiCare as a result of the termination of the CTN

19 Network?

20      A.   I don't understand what you mean by "nature of

21 disruption."

22      Q.   Let me put it this way:  Did you take any steps to

23 find out or determine for yourself how the determination of

24 the CTN Network impacted PacifiCare?

25      A.   We did sit with PacifiCare and view their
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 1 presentation.  And we did read their responses regarding

 2 their allegations of disruption.  So I do believe that there

 3 was an openness to allow the Company to explain what was

 4 going on with that particular issue.

 5      Q.   You just used the word "Allegations."  Is it that

 6 you don't believe what you were told by PacifiCare relative

 7 to termination of the CTN Network and its impact on the

 8 Company?

 9      A.   No, I think perhaps maybe "allegation" is an

10 incorrect word.  Perhaps a better word would be "statement".

11      Q.   But as you sit here today you have no information

12 to indicate that PacifiCare, in fact -- or to dispute the

13 fact that PacifiCare experienced significant disruption as a

14 result of the CTN Network termination; is that correct?

15      A.   I have no specific knowledge of how this

16 particular problem drew resources from PacifiCare to,

17 perhaps, other areas that resulted in claims not being

18 handled as they should.

19           So the Company can state that there was this

20 particular problem.  All I can see is whether or not there

21 were problems with claims payments and processing during the

22 window period that I looked at.

23           The appearances that there were significant

24 problems with claims investigations, adjudication, payments,

25 processing, application of interests during the window
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 1 period that I looked at, I don't know the direct correlation

 2 to this particular incident or other problems within the

 3 company itself.

 4      Q.   Let's talk about EOBs for a moment.  When you were

 5 prepping for this market conduct exam, did you talk to

 6 anyone in CID's Consumer Complaint Bureau about the EOB

 7 issue and PacifiCare?

 8      A.   I believe I did, yes.

 9      Q.   Who did you talk to?

10      A.   I do recall having a conversation with Nicoleta

11 Smith.

12      Q.   That's before you started the exam?

13      A.   I believe so, yes.

14      Q.   What did she tell you in the conversation or

15 conversations about EOBs prior to exam starting?

16      A.   That there was a level of frustration in getting

17 PacifiCare to be able to adhere to requirements of the Code

18 and that they did not understand why they could not put

19 verbatim language that is listed in the Code on their EOBs

20 and why there was so much confusion as to what was required

21 of them when the language is specified verbatim in the Code.

22 I think there was some frustration about why it would take

23 months to make a correction.

24      Q.   Did Ms. Smith tell you that the problem had

25 already been fixed?
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 1      A.   I think by the time I spoke with her, I don't know

 2 if they had settled -- that the problem was fixed, because I

 3 do not recall exact dates, whether it was fixed before I

 4 went out on site or whether it was fixed before I had a

 5 conversation with them.  But I know that they were working

 6 with them and had been working with them over the course of

 7 weeks.

 8           THE COURT:  This is 5047.  It is a handwritten

 9 document with a date of 7/1/07, which is probably not the

10 date of the document but just a date listed on there.

11           (Exhibit No. 5047 marked for Identification.)

12 BY MR. KENT:

13      Q.   I am showing you a document that has been marked

14 as Exhibit 5047 for identification, Bates No. CDI-43165 to

15 66.

16           Is this your handwriting?

17      A.   It is my handwriting.

18      Q.   Do you know the date or dates you prepared these

19 notes?

20      A.   No, I do not.  I'm sorry.

21      Q.   Could you put it in a month or a quarter of the

22 year?

23      A.   I don't even know that I could possibly do that.

24 If I look at the notes -- I see a note.  April 30 was the

25 deadline and still I don't know if they finished.  So I'm
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 1 going to assume that it was at least after April 30th.  So I

 2 would say second quarter.  But beyond that I couldn't give

 3 you any specific dates.  And that's just going by that

 4 particular note.

 5      Q.   Well, given that, let's go to tab six.

 6           THE COURT:  This is 5048, Field Claims Bureau

 7 Examination Referral dated August 29th, 2007.

 8           (Exhibit No. 5048 marked for Identification.)

 9           THE COURT:  This document is marked confidential.

10 Do you withdraw that?

11           MR. VELKEI:  I just need to coordinate with

12 Mr. Kent.  We'll get this resolved by the end of today.

13           MR. STRUMWASSER:  This is our confidential stamp

14 and had has to do with HIPPA data.

15           MR. VELKEI:  Even easier.

16           THE COURT:  Is it redacted?

17           MR. STRUMWASSER:  You have the claimant's name on

18 the first page.

19           MR. VELKEI:  It is going to need to be redacted.

20           THE COURT:  How about if at the break I return

21 5048 and you give me a redacted copy later and then it will

22 be not confidential probably.

23 BY MR. KENT:

24      Q.   I show a document that has been marked as Exhibit

25 5048 for Identification.  It begins with Bates No. CDI-60384
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 1 through 60404.   Is this a copy of one of the referrals that

 2 was generated during the 2007 market conduct exam of

 3 PacifiCare?

 4      A.   Yes.

 5      Q.   We are looking at the first page of the first

 6 paragraph.  It is part of the referral concerning EOBs; is

 7 that right?

 8      A.   That's correct.

 9      Q.   Then at the very end of that first paragraph you

10 state, quote, "Please  provide a corrective action. "  Do

11 you see that?

12      A.   That is correct.

13      Q.   So you were asking that PacifiCare provide a

14 corrective action relative to this EOB issue on August 29th,

15 2007; is that right?

16      A.   That's correct.

17      Q.   At that point in time had PacifiCare fixed the

18 problem?

19      A.   Well, the response says that they agree and that

20 corrective action plan will provide changes to the EOB/EOP

21 language to include the right to enter into the dispute

22 resolution process and reference the right to do an IMR.

23 And that is dated -- I don't know exactly what date that is,

24 but my referral was sent certainly August 29, so it doesn't

25 seem to me that they are stating that they had, in fact, a
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 1 corrective plan in place, that they agreed that they were

 2 incorrect and the correction action plan that they had

 3 implemented for their various corrective actions that needed

 4 to take place, would also incorporate the error noted here

 5 in the EOB/EOP language.

 6      Q.   Independent of this response you knew on

 7 August 29th, 2007 that PacifiCare had already fixed this

 8 issue with the EOBs, right?

 9      A.   I don't know.  I don't know at what date there was

10 an agreement that the EOB/EOPs had been fixed.  I believe

11 that the Company would have positively responded in their

12 response that this had, in fact, been an issue that was

13 already fixed if that was the case.

14           The response does not indicate that it was already

15 fixed.  They say the corrective action plan will provide

16 changes.  So it seems to me that this is something that they

17 are going to be doing but had not already done.  So based on

18 the Company response it seems to me that this corrective

19 action had not yet taken place.

20           THE COURT:  This is 5049.  It is an email with the

21 top date of October 3rd, 2007.

22           (Exhibit No. 5049 marked for Identification.)

23 BY MR. KENT:

24      Q.   I show you a two-page document that has been

25 marked a 5049 for identification,  Bates No. CDI-33450 to
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 1 33451.  It appears to be an email from Mr. Valensuela to you

 2 of October 3 of 2007.  This is a copy of an email chain you

 3 were involved in back in 007.

 4                If you look at the email at the bottom of the

 5 first page, the last two sentences, "We were advised of

 6 deficiencies in the EOB/EOP documents by staff at the CDI

 7 and initiated a CAP on 3/27/07.  The contact at CDI is

 8 Nicoleta Smith and the final versions were approved and

 9 subsequently implemented on 6/15/07."

10           Do you see that?

11      A.   I do see that.

12      Q.   So as of the date of this email, October 3, 2007,

13 the EOB/EOP issues had been fixed, correct?

14      A.   That is what the Company stated here, yes.

15      Q.   Do you have any reason to disagree or dispute what

16 the Company is telling you?

17      A.   At this time, no.

18      Q.   So back when you wrote that referral on

19 August 29th; 2007 at that point, the problem had been fixed

20 as well, correct?

21      A.   Well, that is what the company is alleging, yes.

22      Q.   Are they alleging or stating it?

23      A.   They are stating on October 3rd that they had.  In

24 their response in August or September, they did not state

25 that.
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 1      Q.   Then it says right here in the October 3 email,

 2 Exhibit 5049, that Nicoleta Smith had approved -- the

 3 contact at CDI is Nicoleta Smith and the final versions were

 4 approved and implemented on June 15th, 2007.  Do you have

 5 any information to dispute the fact that the fix was

 6 approved or put in place by June 15, 2007?

 7      A.   I don't believe I have any information either way.

 8      Q.   Well, when you talked to Ms. Smith, you said

 9 before the exam began, didn't she tell you that the problem

10 with the EOBs had been fixed?

11      A.   Well, no.  If you look at the notes I have here, I

12 see notes, EOB, IMR language.  It says to begin 6/8/07, no

13 confirmation that correction is made.  So whenever I made

14 these notes and had this conversation, there was a date on

15 there that corrections were supposed to happen.

16           And there was a notation that I made that there

17 was no confirmation that those corrections had, in fact,

18 taken place.  So I don't know exactly.  All I can say is

19 from the notes that I had, there was no confirmation that

20 the corrective action had taken place.

21      Q.   Let's go back to your notes which are 5047.  Is it

22 fair to say these notes must have been written prior to

23 June 8, 2007?

24      A.   I would assume, but I have no knowledge of what

25 dates.
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 1      Q.   Maybe it was after June 8.

 2      A.   It could have been.  I don't know the date.

 3      Q.   You know when you wrote these notes, these long

 4 hand notes, that PacifiCare had implemented a corrective

 5 action plan for the EOB issue and that plan had been

 6 approved by CDI, right?

 7           MR. STRUMWASSER:  Objection.  Compound and

 8 misstates her testimony.

 9           THE COURT:  All right.

10           Rephrase.

11 BY MR. KENT:

12      Q.   You knew when you wrote these notes that

13 PacifiCare had implemented a corrective action plan for

14 EOBs?

15      A.   IMR language.  EOB, IMR language is what I noted.

16 My notes say that they were to begin as of 6/8/07.

17      Q.   So, yes, you knew that there was a corrective

18 action plan that had been implemented by PacifiCare relative

19 to EOBs sometime in June 2007?

20           MR. STRUMWASSER:  Objection.  Misstates her

21 testimony.

22           THE COURT:  Well, that's a question.  I will allow

23 it.

24           THE WITNESS:  No, I don't know it was implemented.

25 There is a  difference between telling us something and
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 1 implementing it.

 2 BY MR. KENT:

 3      Q.   Did you ask anyone in June, July or August at

 4 PacifiCare, have you folks actually implemented that

 5 corrective action plan for EOBs?

 6      A.   Well, I would say yes.  If you look at the

 7 referral, I asked a question about it.  The response could

 8 have stated, yes, we did, in fact, make -- do a corrective

 9 action, and our EOBs were corrected as of X date, and as of

10 that date going forward, the correct information is on our

11 EOBs.

12           When I asked the question on August 29th, the

13 response did not come back that an implementation had

14 occurred.  They did say that something will occur.

15      Q.   Was there anything stoping you on August 29th,

16 2007, or any other day that you were involved in this market

17 conduct examination, for you to pick up the phone and call

18 one of your contacts at PacifiCare and ask the question

19 about EOBs and correct action plans?

20      A.   Was there anything stoping me?

21      Q.   Yes.

22      A.   I suppose not.  And I suppose there would be

23 nothing stopping the Company from putting in their response

24 exactly what they had done.

25      Q.   Let me ask the question again so we are clear.
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 1           THE COURT:  Let's take a break.

 2           It is important that you listen to the question

 3 that is asked and answer the question that is asked.

 4           And with that, we'll come back at 3:00.

 5           (Recess.)

 6           THE COURT:  We are back on the record.

 7           MR. STRUMWASSER:  Can I ask where we are on 119?

 8           THE COURT:  It is being entered just as a summary.

 9 All right, that will be entered.

10           (Exhibit No. 119 received into Evidence.)

11           THE COURT:  It is a good idea to disregard tone

12 and to try to guess that there is some underlying question.

13 Just listen to the question and answer the question.

14           You are doing pretty well.  But the example I

15 give, if somebody asks if you are wearing a watch, don't

16 tell them what time it is.

17           Go ahead.

18 BY MR. KENT:

19      Q.   During the 2007 market conduct exam of PacificCare

20 did you indicate to the PacificCare representatives that you

21 did not want to be contacted by them by telephone but rather

22 everything should be in writing?

23      A.   I don't recall that specifically, but in general

24 if there are specific questions that we are asking that we

25 need a response and it is not something that is very simple
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 1 or minor, the preference would be to have a written inquiry

 2 and a written response.

 3      Q.   Let me ask you a few questions about referrals.

 4 About how many referrals did you direct to PacificCare

 5 during the 2007 market conduct exam?

 6      A.   I don't know.

 7      Q.   If I mentioned the number 247, does that sound

 8 about right?

 9      A.   I don't know, I have never counted the number of

10 referrals.

11      Q.   How many days were you on-site at PacifiCare as

12 part of the 2007 exam?

13      A.   Actually, on reviewing files I would have to look

14 at my notes for the specific dates.  We had a start date at

15 the end of July, and I think we may have been off a couple

16 of days.  And I came back in August and then looked at files

17 the month of August and, perhaps, the first three weeks of

18 September that we actually reviewed files.

19                There were additional days that we were

20 on-site doing exam work but not file review.  That is my

21 general recollection.  I think that we left at the very

22 beginning of October.

23      Q.   So, roughly, 60 days on-site, give or take a few

24 days?

25      A.   Well, there are only 20 work days in a month, or
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 1 22 work days in a month.  So really August and September

 2 would be approximately 44 days.  I think my team had every

 3 other Monday off, so I would say it was probably closer to

 4 40 work days.

 5      Q.   So if you sent somewhere in the vicinity of 247

 6 referrals to PacifiCare as part of the 2007 market conduct

 7 exam, that would work out to an average about six per

 8 working day?

 9           MR. STRUMWASSER:  There is no foundation; assumes

10 facts not in evidence, unless he is saying it is

11 hypothetical.

12           THE COURT:  She didn't know how many referrals.

13           MR. KENT:  It is a hypothetical.

14 BY MR. KENT:

15      Q.   So hypothetically speaking, that would be six per

16 working day, correct?

17      A.   I believe so, yes.

18      Q.   Have you ever seen an accumulation of all of the

19 paperwork associated with the hundreds of referrals you and

20 your team sent to PacifiCare as part of the 2007 exam?

21      A.   I have seen an accumulation of paperwork.

22      Q.   In these boxes I have in front of counsel's table,

23 there are three banker's boxes with nine big, black

24 notebooks full of notebooks.  Does that look pretty much

25 look like the quantity of documentation associated with
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 1 those hundreds of referrals you sent to PacifiCare in that

 2 44-or-so day working period?

 3      A.   I have never seen it accumulated in that manner.

 4 I don't have any reason to believe it would not be

 5 reflective of that, but I don't know what to tell you about

 6 that.

 7      Q.   For the most part PacifiCare responded to your

 8 referrals in a reasonable time, correct?

 9      A.   I believe so, in general.

10           THE COURT:  This is Exhibit 5050.  It has a top

11 date of August 31st, 2007.

12           (Exhibit No. 5050 marked for Identification.)

13           MR. VELKEI:  Your Honor, this document would fall

14 in that category three of that chart.

15           THE COURT:  It doesn't say "confidential."

16           MR. VELKEI:  This is one of the examples.

17 Actually, this is an internal document.

18           MR. STRUMWASSER:  No confidentiality?

19           THE COURT:  No.

20 BY MR. KENT:

21      Q.   Directing your attention to a two-page document

22 that has been marked as Exhibit 5050 for Identification,

23 Bates number CDI-34338 to 34339.  It appears to be copies of

24 two -- or three emails.  The top one is dated August 31,

25 2007.
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 1           Are these copies of emails that you either sent or

 2 were sent to you with respect to the PacifiCare 2007 exam?

 3      A.   Yes.

 4      Q.   In the middle --

 5           MR. VELKEI:  Actually, there are four.  So the

 6 second one down from you to Joel Laucher, Towanda David,

 7 Craig Dixon, dated August 31, 2007, is that a copy of an

 8 email that you sent?

 9      A.   Yes.

10      Q.   The statements that were in that two-paragraph

11 email were all correct as of August 31, '07?

12      A.   I believe so.

13           THE COURT:  This is 5051.  The top email date is

14 August 31st, 2007 with handwritten notes on it.

15           (Exhibit No. 5051 marked for Identification.)

16 BY MR. KENT:

17      Q.   I show you a two-page document that has been

18 marked as 5051 for identification, Bates number CDI-34560 to

19 34561.  Is this a copy of an email that Derek Washington

20 sent to you on the August 31, 2007?

21      A.   Yes.

22      Q.   Is this your handwriting on this first page?

23      A.   No.

24      Q.   Do you know whose handwriting it is?

25      A.   I'm not sure.
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 1      Q.   Do you recognize Craig Dixon's or Towanda David's

 2 handwriting if you were shown an exemplar?

 3      A.   I don't think I would recognize Craig Dixon's

 4 handwriting at all.

 5      Q.   Would you recognize Towanda David's handwriting if

 6 you were shown an exemplar?

 7      A.   Possibly.

 8      Q.   Does this appear to be Towanda David's

 9 handwriting?

10      A.   It could be her handwriting.

11      Q.   Whose Craig Dixon?

12      A.   Craig Dixon is the bureau chief.

13      Q.   So he is the supervisor of your supervisor?

14      A.   Yes.

15      Q.   Who is Derek Washington?

16      A.   Derek Washington is an insurance compliance

17 officer.

18      Q.   Does he work on market conduct exams?

19      A.   Yes, he does.

20      Q.   Was he part of the team for CDI for purposes of

21 the 2007 PacifiCare market conduct exam?

22      A.   He was not part of the on-site team, no.

23      Q.   What role, if any, did Mr. Washington play, to

24 your understanding, in the 2007 PacifiCare exam?

25      A.   He analyzed data for us that was provided by the
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 1 Company.

 2      Q.   When you say "data," electronic data?

 3      A.   That's correct.

 4      Q.   Were there any other person's within CDI who also

 5 were involved in analyzing data for purposes of the 2007

 6 exam?

 7      A.   Yes.

 8      Q.   Who?

 9      A.   Tom Benko initially looked at, I believe, the

10 first data disk that was provided by the Company, but I

11 don't believe he was able to utilize that data as it was

12 provided in an Access format.  And the data required -- we

13 made a request for it to be provided in a different type of

14 format.  So I don't believe that he completed any analysis.

15           MR. STRUMWASSER:  B-E-N-K-O.

16           THE WITNESS:  I know that he looked at that first

17 disk, but I don't think that he had any work product as a

18 result.

19 BY MR. KENT:

20      Q.   Anyone else besides Mr. Washington and Mr. Benko?

21      A.   It is Mr. Benko.  Not that I recall, no.

22      Q.   Is it fair to say that Mr. Washington is the

23 person responsible for doing the data analysis which led to

24 the numbers that appear in the market conduct examination

25 reports relative to PacifiCare 2007 exam?
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 1           MR. STRUMWASSER:  Objection.  Ambiguous as to what

 2 the phrase "led to" is.

 3           THE COURT:  Overruled.

 4           If you don't understand, you can say you don't

 5 understand it.

 6           THE WITNESS:  I don't understand.

 7 BY MR. KENT:

 8      Q.   Tell me to your understanding, when did Mr.

 9 Washington first get involved with the 2007 PacifiCare exam?

10      A.   Again, I don't know an exact date, but it probably

11 would have occurred at the time that we received a second

12 data disk from PacifiCare.  You would have to look at the

13 record for the date that that was provided, but I would say

14 approximately that date.

15      Q.   Whose decision was it to get Mr. Washington

16 involved at that point?

17      A.   I believe that Towanda David made the decision to

18 provide the disk to Mr. Washington.

19      Q.   Did Ms. David say anything to you why she made

20 that decision?

21      A.   Because he had a program that we could utilize to

22 open the data.  Typically we use Excel, and Excel is limited

23 in the number of lines it can use.

24      Q.   So let me see if I understand.  Mr. Washington had

25 some particular software program that Ms. David thought
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 1 would be useful in analyzing the PacifiCare data; is that

 2 right?

 3      A.   It would be able to open up enough lines of data

 4 because the Excel spreadsheets that we utilize cannot.

 5      Q.   Did Ms. David express to you any other reason for

 6 choosing Mr. Washington or selecting Mr. Washington to get

 7 involved in the project?

 8      A.   Not that I recall, no.

 9      Q.   Do you understand that Mr. Washington had any kind

10 of particular expertise with computer analysis?

11      A.   He had access to the program and had some training

12 in utilizing that program.

13      Q.   Is that a program that you have access to?

14      A.   I do not have that program, no.

15      Q.   Now looking at the first page of Exhibit 5051,

16 looking at the text there are -- I am looking at the second

17 paragraph.  It talks about total paid population, total

18 denied population, total adjusted population, total

19 population.  Do you see that?

20      A.   I do.

21      Q.   What is your understanding of the figures that --

22 what is your understanding of the total population reference

23 there?  The total population being referenced is 2,513, 991.

24 To your understanding, is that what, dollars, claims,

25 people?
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 1      A.   Well, there was some handwritten information

 2 there.  Would you like me to refer to that?

 3      Q.   No.  What is your understanding of what that

 4 2,500,000 figure --

 5           MR. STRUMWASSER:  I object.  It is ambiguous if

 6 she is not allowed to refer to the document itself.

 7           THE COURT:  I am going to overrule the objection.

 8 She can obviously refer to the document and whatever she is

 9 thinking, what her understanding of what the total

10 population is.

11           THE WITNESS:  Based on what is written there, it

12 would mean that this is a population of line items and not

13 claims.  It is not a per claim but line items reported.

14      Q.   Going down the document, to the late paid

15 population, 75,866, what does that refer to?

16      A.   I would think that is line items.

17      Q.   Line items for what?

18      A.   Claims.  Claims by line item.  So if a claim came

19 in and had one line, a claim could come in and have five

20 lines.  So you could have two claims and six lines reported.

21      Q.   Did you at some point give direction to Mr.

22 Washington regarding what analysis he should be doing with

23 the PacifiCare claims data?

24      A.   I do not recall giving any direction to Mr.

25 Washington.
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 1      Q.   Do you know from whom Mr. Washington got his

 2 direction?

 3      A.   I believe it was from Towanda David.

 4      Q.   Do you know if Towanda David in turn got her

 5 direction from any other person or person's?

 6      A.   I don't have any direct knowledge of that.

 7      Q.   How about indirect knowledge?

 8      A.   I don't believe so.

 9      Q.   So Towanda David is the one who decided which

10 analysis would be done on the PacifiCare data?

11      A.   I believe so.

12      Q.   Is that something she told you?

13      A.   I don't recall having a specific conversation

14 about that.  My understanding was that she was handling the

15 electronic review, but I don't have any distinct

16 recollection of how she was specifically instructing people.

17      Q.   Do you know whether any of Ms. David's supervisors

18 or superiors gave her direction on what analysis to perform?

19      A.   I don't have any knowledge of that.

20      Q.   You would have to ask her?

21      A.   I would believe so.

22      Q.   At this point, August 31, 2007, the date of this

23 email, I don't see any reference to claim acknowledgments,

24 do you see anything on this first page of Exhibit 5051 which

25 you understand to refer to claim acknowledgments?
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 1      A.   No.

 2      Q.   Do you know when the first time Mr. Washington or

 3 anyone else did any kind of computer analysis regarding

 4 claim acknowledgments on the filing of PacifiCare claims

 5 data?

 6      A.   It is my understanding it was impossible to do a

 7 data analysis on claims acknowledgment because the Company

 8 reported that they did not track that, and if they did not

 9 track that, they would be unable to provide it to us in a

10 data spreadsheet.  So I believe that they were asked to

11 provide that information, but the column that would respond

12 to date acknowledged was empty because they had no

13 information to give us.

14      Q.   Were they asked before or after the date of this

15 email, August 31, 2007?

16      A.   I am not sure because I do recall that they were

17 sent information as to how we wanted data reported to us and

18 what information we requested, but I don't recall the exact

19 date, but they were provided the information showing

20 headings.

21      Q.   Well, my question is, do you know whether Mr.

22 Washington ever attempted to perform any computer analysis

23 regarding claim acknowledgments on the PacifiCare claims

24 data?

25      A.   I don't know that that is possible when you have a
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 1 data field that is empty.  I don't know how he could perform

 2 a data analysis on a data field that is empty.

 3      Q.   The question is did Derek Washington to your

 4 understanding attempt to perform a computer analysis on the

 5 PacifiCare claims data for claim acknowledgments?

 6      A.   It is my understanding that they looked for

 7 acknowledgment dates and did not find any, so that would

 8 indicate -- that's what I believe is they attempted to do a

 9 data analysis of acknowledgment.  But during that attempt

10 they were unable to because they found that information

11 requested was not provided.

12      Q.   When you say "they," who are you referring to?

13      A.   Towanda David and Derek Washington.

14      Q.   Did they tell you something along those lines?

15      A.   There was a referral by Towanda David asking about

16 acknowledgment dates and a company response that I recall.

17           THE COURT:  It is 5052.  It says September 12th,

18 2007.

19           (Exhibit No. 5052 marked for Identification.)

20 BY MR. KENT:

21      Q.   Let me show you a two-page document that has been

22 marked as Exhibit 5052 for identification.  It runs from

23 Bates CDI-43054 to 43055.  Have you ever seen this before?

24      A.   Probably, yes.

25      Q.   Do you know who prepared it?
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 1      A.   I believe it was to Towanda David.

 2      Q.   Do you know for what purpose or purposes Ms. David

 3 prepared this?

 4      A.   I don't know for what purpose.  It may have just

 5 been for her own personal tracking.

 6      Q.   Is it standard practice within CDI within a market

 7 conduct exam to prepare a document such as this that

 8 apparently captures the exam status as of a certain date?

 9      A.   It does happen, yes.

10      Q.   Is there a particular format that is supposed to

11 be followed in preparing a document such as this?

12      A.   Not that I'm aware of.

13      Q.   Do you know if Ms. David prepared other exam

14 status documents for the 2007 exam other than what we have

15 marked as Exhibit 5052?

16      A.   I don't know if other exam status documents were

17 prepared.

18      Q.   Was this document routed to you after it was

19 prepared by Ms. David?

20      A.   It could have been.  I don't have a direct

21 recollection.

22      Q.   On the second page, the last section states, "DOI

23 timeline," do you see that?

24      A.   Yes.

25      Q.   The last line is "Draft Report to BC/Div chief on
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 1 10/19," do you see that?

 2      A.   Yes.

 3      Q.   Who was the division chief?

 4      A.   At the time it was Joel Laucher.

 5      Q.   Who is "BC"?

 6      A.   Bureau chief.

 7      Q.   Who was that?

 8      A.   Craig Dixon.

 9      Q.   10/19, is that a date?

10      A.   That is a date.

11      Q.   That was the deadline for getting the reports to

12 Mr. Laucher and Mr. Dixon?

13      A.   I believe so, yes.

14      Q.   When was that deadline first set?

15      A.   I don't recall a specific date.

16      Q.   Generally, what is your best recollection about

17 when that October 19th deadline was set?

18      A.   I think it would have occurred sometime when we

19 were on-site after we had gone on-site.

20      Q.   July, August?

21      A.   We only went out the very end of July.  I don't

22 think that that is a probability.  Perhaps, sometime in mid

23 to late August, but I don't have an exact recollection of

24 the timeframe or the date.

25      Q.   Who communicated that deadline to you?
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 1      A.   Towanda David.

 2      Q.   What did she say when she gave you that deadline,

 3 anything else other than here's the deadline?

 4      A.   I think I probably stopped hearing things.  I

 5 don't know.  I have she -- she -- I'm going to say she must

 6 have communicated something to me other than the date, but I

 7 don't have a direct recollection of what she said

 8 specifically.  I didn't take notes.  We were having work

 9 conversations back and forth.

10      Q.   What generally did she tell you about this

11 October 19th deadline?

12      A.   That they were requesting a draft report by that

13 date.  I think that they wanted to have a draft report

14 reviewed by the bureau chief and then the division chief and

15 have time for them to review it.  And they wanted to send

16 out the reports in early November.

17      Q.   Why is that?

18      A.   I don't know.  For -- I wasn't aware at the time

19 for specific reasons.

20      Q.   How about the general reasons?

21      A.   I think it had to do with working with the DMHC.

22      Q.   As you sit here today, what do you understand to

23 be the reasons for the October 19th deadline?

24      A.   They were working with the DMHC.

25      Q.   At this point of Exhibit 5052, September 12th, of
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 1 2007, the DMHC completed its examination of PacifiCare?

 2      A.   I think they had left the site by then.

 3      Q.   And issued their report?

 4      A.   I don't know if they had issued the report, but I

 5 am pretty sure they had left on-site.

 6      Q.   At the point of this exam status, September 12,

 7 2007, DMHC was a couple months ahead of CDI in terms of

 8 where DMHC was in its examination process?

 9      A.   I can't compare them because I am not really

10 fluent in their total exam process and how their exam

11 process runs.  I can tell you that they started on-site

12 before we were and they left before we did.

13      Q.   You knew they were at least a month and a half or

14 two months ahead of CDI in this process based on things that

15 your supervisors told you, correct?

16      A.   Yes, I do know that, yes.

17           THE COURT:  This is 5053.

18           MR. STRUMWASSER:  This is another one of those

19 that need to be redacted?

20           MR. KENT:  We have some redaction tape.

21           THE COURT:  After the redaction tape then it will

22 not be confidential; is that correct?

23           MR. VELKEI:  That's correct, Your Honor.

24           THE COURT:  So 5053 is dated September 10,

25 entitled "resubmission".
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 1           (Exhibit No. 5053 marked for Identification.)

 2 BY MR. KENT:

 3      Q.   I am showing you a two-page document that has been

 4 marked as 5053 for Identification, CDI-55097 to 55098.  Is

 5 this one of the referrals that was sent out by you or your

 6 team during the 2007 PacifiCare examination?

 7      A.   Yes, this referral was sent out by Towanda David.

 8      Q.   When these referrals were responded to by

 9 PacifiCare, would the response go to the person who

10 initially sent it out or would it go to you?

11      A.   The referral responses went back to the person who

12 had sent them out.  I may have been cc'd on the referral

13 responses.  I don't remember the exam protocol we were using

14 at that time, but the referral responses would be directed

15 back to the officer that made the referral.

16      Q.   Have you seen this referral and response prior to

17 today?

18      A.   Yes.

19      Q.   Look at the Company's response after Arabic number

20 one.  The claim was received electrically and a copy of the

21 EDI submission is attached as EDI data received for number

22 sign 01-TD.   Do you see that?

23      A.   Yes.

24      Q.   What is an EDI submission?

25      A.   An electronic data submission.  So it is -- they
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 1 are telling us the claim was sent by the provider

 2 electrically rather than through the mail or some other

 3 means, fax, however else they may have submitted a claim.

 4      Q.   Have you ever heard the phrase claims clearing

 5 house?

 6      A.   Yes.

 7      Q.   What is your understanding of that phrase?

 8      A.   That claims are sent by providers to a company.  A

 9 company uses a clearing house to receive those claims and

10 distribute those claims.

11           MR. KENT:  Your Honor, this would be a pretty good

12 place to take a break or I can continue on.

13           THE COURT:  That's fine, because I would like to

14 take care of these other two documents.

15           MR. STRUMWASSER:  I just wanted to review the

16 schedule for the rest of the week, which with can review off

17 the record.

18           MR. KENT:  That's fine.  We have one other item,

19 for purposes of the issue that we went through this morning,

20 about the statistical analysis.  What we would request is

21 that CDI provide tomorrow in writing -- and I think they

22 were going to do this anyway -- exactly what they were

23 requesting and the authority for that.

24           THE COURT:  That's what I asked for.

25           MR. KENT:  And that we have an opportunity to see
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 1 that and respond to that.  We can take care of it tomorrow.

 2 But I think that so our response is well-tuned, we would

 3 like to see exactly what they are proposing.

 4           THE COURT:  All right.  I have spent a little time

 5 thinking about it.  I can't tell you whether the Insurance

 6 Commissioner in a highly regulated industry can make this

 7 request.  That is something out of my control.  The

 8 authority for me to order it is what I am requesting.

 9           MR. STRUMWASSER:  There are a number of ways we

10 could have kicked this issue off.  I didn't want to send

11 something to them that might appear to be outside Your

12 Honor's field of view and then they run into court and tell

13 you what a terrible thing we just did.  I wanted to be

14 upfront and have it squared away.   So we'll give them our

15 brief in the morning.  The one thing I would ask is that we

16 get this resolved this week.

17           THE COURT:  We'll resolve it this week.

18           MR. VELKEI:  I want to ask if this chart can be

19 marked as Exhibit 5054.

20           THE COURT:  I will mark 5054 a confidentiality

21 issue document that was handed to me today.  As you

22 indicated it is just going to go with the record.

23           (Exhibit No. 5054 marked for Identification.)

24           MR. VELKEI:  Just to be clear on Exhibit 5050

25 through 5053, I am not asking for confidential treatment,
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 1 but simply these fall within the bucket of workpapers

 2 related to the market conduct exam which cannot be used for

 3 any purpose other than this litigation.  That was my only

 4 point there.

 5           MR. STRUMWASSER:  Surely that can't be for 5050.

 6 It is entirely our document.

 7           MR. VELKEI:  It says very clearly in the statute,

 8 all working papers, documents provided to the Commissioner

 9 or provided --

10           THE COURT:  I just don't understand, Mr.

11 Strumwasser, what your client would do with these documents

12 outside of this hearing.  So I really don't have a problem

13 saying those documents are part of this hearing and hearing

14 only until we decide otherwise.

15           If there is a request or somebody does come, then

16 maybe I have to look at it, but at this point I just don't

17 understand why there is a problem.  I'm sorry.  I don't want

18 these documents passed around.  They are here as part of

19 litigation.  Let's just leave it at that.

20           MR. STRUMWASSER:  So it is clear, I am not asking

21 for permission.  I am here on the principal that this is a

22 public hearing.

23           THE COURT:  It is a public hearing, but it is a

24 particular kind of public hearing.  It is a hearing.  It is

25 an adjudicative hearing.
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 1           MR. VELKEI:  I have a redacted version of Exhibit

 2 5048 and it shows "redacted" where we redacted it.

 3           THE COURT:  Here is the other one.

 4           So any objection to 5048 at this time now that it

 5 is redacted?

 6           MR. STRUMWASSER:  We have no objection.

 7           MR. VELKEI:  Just to be clear, 5047 and 5048 are

 8 both in connection with the market conduct exam.  They fall

 9 into that third bucket.

10           The only other issue we had, Your Honor, was 5046.

11 There are four pages of that document that we did want

12 confidential treatment for.

13           What we can do is provide a redacted version that

14 can go into the full record and an unredacted that would go

15 into the box of confidential documents.

16           THE COURT:  So this is the one with the picture on

17 the front?

18           MR. VELKEI:  Yes, ma'am.

19           THE COURT:  Under what are you claiming that they

20 are confidential?

21           MR. VELKEI:  It would be pages 10, 16, 22 and 26.

22 These go to trade secrets, our processes, confidential

23 information about the size of our network, gaps in the

24 network, the CTN Network, the PacifiCare Network.  We have

25 tried to be very careful and selective, so out of this whole
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 1 presentation, only four pages.

 2           THE COURT:  Trade secrets is your claim?

 3           MR. VELKEI:  Yes, ma'am.

 4           MR. STRUMWASSER:  We'll have to look at that.

 5           THE COURT:  I will give you until tomorrow morning

 6 to decide.

 7           (Whereupon, the proceedings were adjourned.)
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 1 Wednesday, December 16, 2009         9:07 o'clock a.m.

 2                        ---o0o---

 3                  P R O C E E D I N G S

 4      THE COURT:  Okay.  This is on the record.  This is

 5 before the Insurance Commissioner in the matter of the

 6 accusation against PacifiCare Life and Health Insurance

 7 Company.  This is OAH Case No. 2009-061395,

 8 Agency No. UPA 2007-00004.

 9          Today's date is December 16th, 2009, and we're

10 in San Francisco for part of the hearing and in Los

11 Angeles for the other part of the hearing.  So I'm

12 going to ask people to make their appearances for the

13 record and state where you are.

14      MR. STRUMWASSER:  For the Department, Michael

15 Strumwasser, Strumwasser Woocher in Oakland.

16      MR. GEE:  Bryce Gee, also for the Department in

17 Oakland.

18      MR. KENT:  Ron Kent for the respondent,

19 PacifiCare, in Oakland.

20      MS. BERKEL:  Susan Berkel, PacifiCare Life and

21 Health Insurance Company in Oakland.

22      THE COURT:  And you're representing the

23 respondent, correct?

24      MS. BERKEL:  Yes.

25      MR. McDONALD:  Good morning, your Honor.  Thomas
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 1 McDonald on behalf of PacifiCare in Oakland.

 2      MR. VELKEI:  Good morning, your Honor, Steve

 3 Velkie on behalf of PacifiCare in Oakland.

 4      THE COURT:  All right.

 5          Los Angeles?

 6      MS. ROSEN:  Andrea Rosen on behalf of the

 7 Department of Insurance.  Good morning, your Honor.

 8      THE COURT:  Good morning.

 9      MS. EVANS:  Katherine Evans on behalf of

10 PacifiCare in Los Angeles.

11      THE COURT:  All right.

12      MR. PONGETTI:  Robert Pongetti on behalf of

13 PacifiCare in Los Angeles.

14      THE COURT:  The Department is going to call their

15 next witness, correct?

16      MR. STRUMWASSER:  That's right, your Honor.

17 Ms. Rosen will be calling the witness.

18      THE COURT:  All right.  Go ahead, Ms. Rosen.

19      MS. ROSEN:  Your Honor, the Department calls

20 Steven Brunelle.

21          (Witness sworn)

22                     STEVEN BRUNELLE,

23          called as a witness by the California

24          Department of Insurance, having been

25          first duly sworn, was examined and
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 1          testified as hereinafter set forth:

 2      THE COURT:  Please state your first and last name,

 3 and spell them both for the record.

 4      THE WITNESS:  Steven, S-T-E-V-E-N, Brunelle, B, as

 5 in boy, -R-U-N-E-L-L-E.

 6      THE COURT:  Thank you.

 7          Go ahead.

 8             DIRECT EXAMINATION BY MS. ROSEN

 9      MS. ROSEN:  Q.  Mr. Brunelle, could you please

10 provide us your job title?

11      A.  I'm a senior compliance officer, senior

12 insurance compliance officer with the California

13 Department of Insurance.

14      Q.  Where you do you work within the Department?

15      A.  I work for the claims services bureau in the

16 consumer services division.

17      Q.  What do you do in that position?

18      A.  I serve as a regulator in terms of mediating

19 the consumer disputes on insurance claims as well as

20 checking for regulatory compliance on those claims.

21      Q.  Does that include healthcare compliance?

22      A.  Yes.

23      Q.  In 2006, were you investigating PacifiCare

24 complaints?

25      A.  Yes, I was.
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 1      Q.  How long have you been at the Department?

 2      A.  Since 2001.

 3      Q.  So nine years?

 4      A.  Just about nine years, yeah.

 5      Q.  Have you held other positions at the

 6 Department of Insurance?

 7      A.  I was an associate insurance compliance

 8 officer before I got promoted to a senior, and that was

 9 in 2006.

10      Q.  Describe what your position requires.

11      A.  It is a matter of helping to mediate disputes

12 between insurance companies and consumers.  Complaints

13 are filed with the Department about claims, and we will

14 contact the insurance company and have them respond

15 directly to the consumer with copy to the Department on

16 that complaint.

17          And the second major function of my position

18 is to also check for regulatory compliance on the part

19 of the insurance company of those same complaints and

20 take any appropriate action based on the results.

21      Q.  Prior to work at the CDI, can you describe

22 your prior employment for the Judge.

23      A.  Sure.  I spent 12 years in the insurance

24 industry prior to coming to the Department of

25 Insurance.  I held several different claims
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 1 positions -- claims representative, claims

 2 examiner-type positions, some senior positions in the

 3 industry, disability insurance, various other lines

 4 that I was in during that 12 years.

 5      Q.  Could you describe your educational background

 6 please.

 7      A.  Yes.  I have a bachelor's degree in psychology

 8 from Cal State Northridge.

 9      Q.  Taking you back to the time period of October

10 and November 2006, do you remember PacifiCare standing

11 out in your work at the Department?

12      A.  I do recall that, yes.

13      Q.  What was your bureau involved in at that time?

14      A.  We were seeing, toward the end of 2006, a

15 spike, a real rise in complaints from PacifiCare at

16 that time.  As a result of that, the Department decided

17 to put together a team to address those complaints.  We

18 sometimes find it works better to have a team that, you

19 know, handles certain types of issues when we see a

20 spike.  So I was one of a few members on that team at

21 that time.

22      Q.  Was that team composed of compliance officers?

23      A.  Yes, it was.

24      Q.  And what was your role on that team?

25      A.  I investigated the consumer claim complaints
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 1 that were not IMR complaints.  And I think the Court

 2 probably knows what "IMR" is at this point.

 3          So I handled all the non -- just the consumer

 4 complaints -- and there are many, of course, consumer

 5 complaints -- not provider complaints and not IMR, but

 6 everything else.

 7      MS. ROSEN:  Thank you.

 8          Your Honor, at this time, I would like to ask

 9 that we mark the next exhibit, and I don't know what

10 the number is; I wasn't here yesterday.

11          It's a request for assistance from an insured

12 whom we are referring to as Ms. W.

13      THE COURT:  So my problem is, I didn't bring in

14 the correct list.  I do believe it's 128, but I need to

15 go get my list.  Does that "128" sound right to

16 everybody?

17      MR. McDONALD:  Sounds right.

18      THE COURT:  So this is Exhibit 128.  But I need to

19 go get the right list.  I'll be right back.

20          (Recess taken)

21      THE COURT:  All right.  I have the correct list.

22 Thank you.

23          (CDI Exhibit 128 marked for identification)

24      THE COURT:  128 is a request for assistance with a

25 stamp date of March 20th, 2006 on it.



805

 1          Go ahead.

 2      MS. ROSEN:  Do you want the Bates numbers, your

 3 Honor?

 4      THE COURT:  That's fine.

 5      MS. ROSEN:  CDI 225087 through 225126.

 6      Q.  Is this part of the complaint file?

 7      A.  Yes, it is.

 8      Q.  Do you recognize this document?

 9      A.  Yes, I do.

10      Q.  What is it?  Can you tell from the document

11 what this is?

12      A.  This is a request for assistance form that was

13 completed by the complainant with attachments in which

14 she outlines the specifics of the complaint and also

15 provided documentation about that complaint.

16      Q.  Could you take a look at 25087 through 091 and

17 provide a summary of what appear to be the

18 complainant's issues as she's presented them to the

19 Department?

20      A.  The complainant is bringing to us allegations

21 about delay, delays because of issues of whether there

22 may have been a preexisting condition and the need for

23 PacifiCare to investigate that, delays resulting from a

24 request for other insurance that might exist, and

25 delays over PacifiCare's wanting to receive information
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 1 about the complaint of the member's eligibility for

 2 student full-time coverage.

 3          And there's discussion here about providing

 4 information that doesn't seem to be getting logged in

 5 at PacifiCare, many attempts to follow up and make sure

 6 information was received but to no avail, and just in

 7 general delay and a lot of what she says is unnecessary

 8 delay in getting the claims processed.

 9      Q.  Aren't concerns primarily centered around her

10 son's care?

11      A.  Yes.

12      Q.  Who was also, at least initially, covered by

13 this policy.  Thank you.

14          Turning to 225095 -- actually, 094, sorry.  Do

15 you recognize this document?

16      A.  Yes, I do.

17      Q.  Can you tell us your opinion, what's the

18 purpose of this document?  What is it?  What's the

19 purpose?

20      A.  This is a letter that PacifiCare generated

21 dated December 15, 2005, sent to the subscriber of the

22 coverage requesting if there is any other insurance

23 coverage that they may have that would possibly be

24 in force for this claim.

25          And the member has completed the information
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 1 they requested and provided them the other policy and

 2 so forth.  And they also wrote in the bottom, there's

 3 handwritten information at the bottom of the letter

 4 that, "Called PacifiCare on 1/3/06.  Information given

 5 to Stacy, Reference No. 2640008, 15 to 30 days to

 6 reprocess."

 7      Q.  So if you know, by looking at this document,

 8 would you conclude that she provided the other

 9 insurance information that PacifiCare requested?

10      A.  Yes, I would.

11      Q.  Why would PacifiCare want to know why there's

12 other insurance?

13      A.  Because they were wanting to find out whether

14 they were the primary carrier or the secondary

15 insurance carrier because the primary carrier would pay

16 first; the secondary would pay second, naturally, if

17 there was any coverage at that point.  So they were

18 wanting to, properly so, rule out whether or not there

19 may be -- whether their coverage was primary or

20 secondary for this member.

21      Q.  Could you take a look at CDI 225095.  Do you

22 recognize that document?

23      A.  Yes.

24      Q.  This is an explanation of benefits, an EOB

25 form, with a check date of 12/15/2005 that lists the
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 1 provider of services, which the services are about, the

 2 dates of service, all the different charges for

 3 12/5/2005.  And it shows that none of the charges were

 4 paid and that -- there's a remark code that the claim

 5 was closed due to a lack of response to a prior request

 6 for other insurance information --

 7      Q.  Okay.

 8      A.  -- that the claim submitted was not clean and

 9 will be processed with information available.

10      Q.  So you're understanding of the remark, then,

11 was that they closed the claim?

12      A.  Yes, the claim was closed.  Yes.

13      Q.  In your opinion, when a company -- when an

14 insurance company seeks other insurance information,

15 what should they do with the claim while they're

16 waiting for that information?

17      A.  The company should, when they've opened a

18 claim and further information is needed, they should be

19 pin the claim, not close it, while they are requesting

20 either directly or via the member, whoever, that

21 additional information that they would need to continue

22 processing the claim.

23      Q.  Could you please turn to CDI 225098 in this

24 package.  Do you recognize this document?

25      A.  Yes.
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 1      Q.  What is it?

 2      A.  This is another EOB with a check date of

 3 12/15/2005.  We have a hospital bill here and date of

 4 service, 12/2/2005.  The billed amount was over

 5 $19,000.  None of that was paid.

 6          There's a remark code again that the claim was

 7 closed due to a lack of response to a prior request for

 8 other insurance information and that the claim was not

 9 submitted as a clean claim.

10      Q.  In your opinion, what should an insurer do

11 with a claim where there may actually be other

12 insurance coverage but they haven't gotten that

13 information yet?

14      A.  Similar to what we saw with the other EOB,

15 that the company should -- it's always been my

16 experience, they should pin the file and request that

17 information rather than just flat-out deny while that

18 information is lacking.  They should keep the file

19 open, give the consumer, whoever, a chance to provide

20 that.

21      Q.  Why is that, in general, when the insurance

22 receives claims?

23      A.  They have a duty to investigate.  Also, what

24 happens, the significance of that -- one might wonder

25 why it would matter.  The significance of that is it
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 1 might take longer to start a whole claim again from

 2 square one rather than a claim that's pending and

 3 you're just simply seeking one piece of information to

 4 go on.  So having to basically start the whole process

 5 again would not seem reasonable when it really is the

 6 company's responsibility to fully investigate a claim

 7 when it's submitted from the outset.

 8      Q.  Could you take a look, Mr. Brunelle, at 225100

 9 and tell me, do you recognize this document?

10      A.  Yes, uh-huh.  I do.

11      Q.  What is it in particular, you know, with the

12 notes?

13      A.  We have another EOB, a check date of 1/4/2006.

14 We have a claim for a date of service, 12/2/05.  That

15 claim was not paid.

16          We have a similar note that we saw in previous

17 EOB's here -- the claim was closed due to a lack of

18 response due to a prior request for other insurance

19 information.

20          The handwritten notes that show on here is,

21 "Called PacifiCare on 1/13/06, 11:03 a.m., Sonya.  Call

22 Reference No. 2639817.  Called back with updated info

23 on Blue Cross policy, 11:24" -- that's probably a time,

24 1/13/06," I believe.  And it's got the name of

25 "Sherrie" [phonetic] next to it.
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 1      Q.  When you received this, was the handwriting

 2 already on this document when you received it?

 3      A.  Yes.

 4      Q.  So based on your analysis of who this document

 5 is from, the handwriting would be belonging to whom?

 6      A.  I would --

 7      MR. McDONALD:  Objection, your Honor.  I don't

 8 think there's been any foundation laid that

 9 Mr. Brunelle can identify the identification or the

10 identity of the person whose handwriting appears on

11 that document.

12      THE COURT:  I think question is who does he think

13 it is.  I'll allow him to do that, but it doesn't

14 establish who it is.

15          Who did he think it was?  Yes, it's

16 acceptable.

17      Ms. ROSEN:  Thank you, your Honor.

18      THE WITNESS:  I believe it's the complainant's

19 handwriting.

20      MS. ROSEN:  Q.  So during your mediation of this

21 complaint, what did you understand these notes to mean?

22      A.  I interpreted this that the consumer had

23 provided this information to PacifiCare, and they

24 wanted to document that they had called and that it

25 had, in fact, been received because they had known that
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 1 this was something that was being requested in order to

 2 process the claims.  So they wanted to document that

 3 they had, in fact, complied with PacifiCare's request.

 4      Q.  Can you take a look at 225101, Mr. Brunelle.

 5 And again, do you recognize this document?

 6      A.  Yes, I do.

 7      Q.  Is it part of the RFA that was submitted by

 8 Ms. W?

 9      A.  Yes.

10      Q.  What did you understand these notes to mean?

11      A.  This looks, to me, similar to what we saw with

12 the other document where there's handwritten notes

13 about, in essence, the member calling, wanting to

14 confirm with PacifiCare that they had received the

15 information about the other insurance.

16          And we see reference numbers.  We see an

17 indication of "15 to 30 days to reprocess claims" at

18 the top.  So this, to me, looks like a consumer that,

19 again, made an effort to make sure PacifiCare had what

20 it needed to process the claims and was told it would

21 be 15 to 30 days to reprocess them at that point.

22      Q.  Thank you.  Let's turn to 225103 through 108.

23 Do you recognize these documents?

24      A.  Yes.

25      Q.  What are they?
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 1      A.  This is a -- a fax cover sheet, may have been

 2 sent through e-mail, based on what I'm seeing here.

 3 But it's basically a fax cover sheet that went from the

 4 complainant to PacifiCare.  And this was indicating

 5 that they had attached the certificate of credible

 6 coverage -- they say "continuous coverage" here -- to

 7 show that there had been previous insurance coverage

 8 before PacifiCare.

 9          And the first page of this cover shows that it

10 was sent on 1/20/06.  We've got some handwritten notes

11 on there that calls were made evidently to confirm the

12 receipt, 1/24, 1/25/06.  And actually, this first sheet

13 here of 1/20/06 indicates that the original was faxed

14 on 1/13/06.

15          And moving on to 104 here, another handwritten

16 note that this was faxed to Tamika [phonetic] 1/25/06

17 and that she retrieved it from the fax machine on that

18 date.  And then we see a 1/13/06 that -- the cover

19 sheet that evidently was the first one that went over

20 there providing that same certificate of continuous

21 coverage, as they put it.  And then we see on 106 the

22 actual certificate of the continuous coverage, which is

23 dated 1/13/06.

24          And then, at the very end, we have what looks

25 like two fax confirmation sheets.  One is dated
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 1 1/20/06.  1/24/06 is the other.  And I think that might

 2 have been the complainant's employer at that time.  She

 3 might have faxed those to PacifiCare, this continuous

 4 coverage information that was being requested.

 5      Q.  So in your opinion, in mediating this

 6 complaint, this level of documentation by a

 7 complainant, what kind of conclusion would you draw?

 8      A.  For me in my experience, this is someone who

 9 is very meticulous in -- and very comprehensive in

10 wanting to provide PacifiCare what they wanted.  They

11 were being very compliant and documenting it thoroughly

12 to show that it was sent, over and over, frankly, and

13 names, dates.  To me, that's credible documentation

14 that they followed through as they indicated.

15      Q.  So just for the record, the count of the

16 number of times it appears that she faxed the

17 certificate of credible coverage to PacifiCare?

18      A.  Looks to me like it might be 1/13, 1/20, then

19 another one, a fax here of 1/25/06 where she does

20 note -- the cover sheet that she has indicated it was

21 sent that day.  So at least three times, maybe even

22 more.  I see another 1/25/06 there.  But three to four

23 times, I would say.

24      Q.  Thank you.  Let's turn to Bates No. 225109.

25 Do you recognize this document?
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 1      A.  I do, yes.

 2      Q.  What is it?

 3      A.  This is an EOB with a check date of 1/12/2006

 4 for a medical provider, also services being paid for.

 5 The date of service is 12/3/05.  And there are two

 6 billed amounts.  Neither of those amounts -- nothing

 7 was paid here.

 8          And there is a remark code for both of those

 9 services that this claim is being denied due to lack of

10 required information.  "Please forward the certificate

11 of credible coverage from your prior carrier."  And it

12 goes on to reference the contract policy for that

13 exclusion.  And it says, "Claim submitted not clean."

14      Q.  So the check date is 1/12/06, denied for

15 pre-ex?

16      A.  Yes.

17      Q.  What's the relationship between denied for

18 preexisting condition and the certificate of credible

19 coverage?  Could you explain that to the Judge?

20      A.  If there had been previous coverage prior to

21 PacifiCare, then, if it was adequate, if there was a

22 long enough period of time where someone was covered

23 under prior policy, they may not have to be looked at

24 for a preexisting condition under the current

25 PacifiCare policy.  They will be given credit,
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 1 basically, for the time that they were covered under

 2 prior plan.

 3          So in the event that they had prior coverage,

 4 there wouldn't be a need to even review for whether

 5 there was preexisting because they would have had

 6 enough coverage before.

 7      Q.  So if she had had continuous coverage, there

 8 could be no denials for pre-ex?

 9      A.  That's exactly right, yes.

10      Q.  Okay.  Could we take a look at 225111 and

11 225112, which go together.  And what are these?

12      A.  These are two EOB's.  The first one is dated

13 2/4/2006 for a Dr. Nakamura [phonetic], date of

14 service, 1/12/06.  And we have claims here that were

15 paid.  However, then there is a remark code that says,

16 "Dependant has not met student status requirements.

17 Please refer to your certificate section for a

18 definition 'dependant.'"  And there's a handwritten

19 note here, "To be submitted to Blue Cross when

20 PacifiCare pays."

21          Then the second EOB, the check date of

22 2/9/2006, all for dates of service of 1/12/06 for a

23 medical center.  We have claims that were paid, but

24 again, we have a remark code that says, "Dependant has

25 not met student status requirements," and it goes on to
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 1 say, "Refer to your certificate," and so forth for more

 2 information about that.

 3      Q.  So in your experience, if a dependant has not

 4 met student status requirements who is no longer a

 5 dependant, would they have coverage?

 6      A.  I'm sorry.  Could you repeat that?

 7      Q.  In your experience in mediating these types of

 8 complaints, if a student is no longer a student and

 9 therefore no longer a dependant, would they have

10 coverage?  Would their claims be paid?

11      A.  If they were no longer a student, then there

12 wouldn't be coverage if they were no longer a student.

13 They would have to be a full-time dependent student for

14 there to be a claim that's covered.

15      Q.  Let's take a look at 225113.  Do you recognize

16 it?

17      A.  Yes.

18      Q.  What's your impression of -- well, what is it,

19 for starters?

20      A.  This is handwritten documentation which lists

21 a number -- looks to me like a number of claims that

22 have not been paid and some documentation here that

23 calls were made.  Call reference numbers are shown.

24 There's writing that the claim is going to be

25 resubmitted and adjusted for deductible and that -- we
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 1 have something at the top, "All claims to be

 2 resubmitted for," presumably reprocessing.  But it

 3 doesn't say that.

 4          It does say February 24th, February 28th.

 5 That might be the time they promised it, but I don't

 6 know.

 7          It's just, in general, documentation about

 8 ongoing claims that have been not been paid and looks

 9 like calls that were made to PacifiCare in terms of

10 what they were told was going to happen to rectify that

11 situation.

12      Q.  Okay.  Let's take a look at CDI 225114, could

13 you, please.  And do you recognize this document?

14      A.  Yes, I do.

15      Q.  What is it?

16      A.  This is a handwritten note where the -- I

17 believe the member had discussed with -- it says, "Eric

18 Chern" [phonetic], I think is how you pronounce his

19 last name, "PacifiCare Small Group Account Manager."

20          This is someone who, I believe, from my review

21 of other parts of this file, she had to enlist in order

22 to try to find out what she believed was the straight

23 story as far as how her son could be covered under this

24 policy given his student status.  And it goes on to

25 say -- she's written here, "Not considered a student.
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 1 On medical leave of absence.  Needs to go on COBRA.

 2 COBRA was not offered by PacifiCare.  No notification."

 3          Apparently, he must have told her that they

 4 would need to have the son go on COBRA.  "Full-time

 5 student requirement, disabled dependant," perhaps they

 6 might have called the Department to get some word on

 7 this situation.

 8          But in general, it looks as if it is just a

 9 handwritten note in which the consumer did get the

10 small claims account manger to get involved in trying

11 to get information on how she could make sure her son

12 was covered and if she was getting accurate information

13 about that.

14      Q.  In your experience, when someone from a

15 company has brought in some small group account

16 management, what does that mean?  Does that involve

17 their employer?  What does that mean?

18      A.  Sometimes that can mean -- certainly in many

19 cases what it could mean is that there has been some

20 kind of misunderstanding about how the claims have been

21 processed.  Maybe the member doesn't feel like they've

22 been getting good service or accurate information from

23 the company.  And they might read something different

24 in the policy than what they are seeing in terms of how

25 the claims are adjusted.  So they will try to bring in,
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 1 you know, a broker, sales manager, someone like that to

 2 intervene, try to get to the bottom of the problem.

 3      Q.  So if she was told that, since her son was no

 4 longer a student, he was going lose his coverage, would

 5 a COBRA election notice be required?  And what is that?

 6      A.  It would have been required.  And that is a

 7 disclosure that goes out to a member when they are

 8 potentially going to lose coverage because they are

 9 changing eligibility.

10          In a case like this, for example, losing

11 student status that would have allowed for coverage

12 under a group policy, there should have been a notice

13 that would go out that would advise the member that

14 they could continue that coverage under COBRA, which is

15 essentially a law that allows you to continue coverage

16 paying the premiums out of your own pocket.

17      Q.  Would one have been required here in this

18 situation?

19      A.  Yes, in my opinion, it would be.

20      Q.  Let's turn to 225122.

21          Do you recognize this document?

22      A.  Yes.

23      Q.  What is it?

24      A.  This a fax transmittal sheet that went to Eric

25 Chern, once again, from the complainant, dated
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 1 3/2/2006.  And she is outlining here for Mr. Chern

 2 various claims that have not been paid so far.  Sent

 3 copies of EOB's that are attached to the fax with a

 4 number of claims that have not been paid.  And she's

 5 going into, here, some discussion about the secondary

 6 insurance that was -- that the son had coverage under

 7 as well but just an indication that she's continuing to

 8 have problems with claims not being paid and, once

 9 again, enlisting Mr. Chern's help getting that

10 resolved.

11      Q.  And the date on this fax sheet is?

12      A.  3/2/2006.

13      Q.  Some of the claims that are still outstanding

14 go back to --

15      A.  Go back as early as -- looks like December

16 3rd, 2005.

17      Q.  Would the son's student health insurance be

18 able to do anything with these claims as secondary at

19 this point in time?

20      A.  As the secondary provider of insurance, they

21 would not pay the claim until the primary company

22 has -- which is PacifiCare in this case -- has adjusted

23 the claims and rendered a decision.  Then the secondary

24 carrier would begin their own processing of the claims.

25      Q.  So they need the EOBs from the primary?
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 1      A.  They need the EOBs from the primary before

 2 they can process, that's correct.

 3      Q.  Mr. Brunelle, could you summarize for the

 4 Judge the certificate of credible coverage issue just

 5 briefly?

 6      A.  The certificate of credible coverage issue was

 7 one where, had PacifiCare seen from the beginning, as

 8 the consumer has said, that they provided information

 9 that they had prior insurance prior to PacifiCare,

10 there would have been no need to look at whether or not

11 the son's condition may have been preexisting.

12          So that was one of the reasons that we had a

13 delay in this file because there was some difficulty in

14 that information getting logged in PacifiCare, that

15 there in fact was a prior policy that covered the son

16 that rendered the need to look into pre-ex moot for

17 him.

18      Q.  Could you summarize the other insurance issue

19 for the Judge?

20      A.  Yes.  The primary and secondary matter is one

21 where, when the claim first came in, the son's claims

22 came in, PacifiCare wanted to verify before paying

23 whether their coverage was primary or secondary.  And

24 ultimately it was discovered that PacifiCare's coverage

25 was primary.  And that means that, you know, just
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 1 basically a hierarchy of who has to pay first when you

 2 have multiple policies.  And the primary carrier would

 3 be the one that you look at first as the risk coverage.

 4 The secondary is the one that would come in after that.

 5          And here in this case, as we saw, there was no

 6 way the secondary carrier could kick in before the

 7 primary carrier had completed their processing of the

 8 claims.

 9      MS. ROSEN:  Your Honor, I would like to move

10 Exhibit 128 into evidence.

11      THE COURT:  Any objection?

12      MR. McDONALD:  No, your Honor.

13      THE COURT:  All right.  That will be entered.

14          (CDI Exhibit 128 admitted into evidence)

15      MS. ROSEN:  Your Honor, I'd like to ask that you

16 mark the next exhibit, starting with Bates No. 225048.

17      THE COURT:  It's a letter dated April 8th, 2006.

18      MR. STRUMWASSER:  Exhibit No. 129?

19      THE COURT:  Yes, I'm sorry.

20      MS. ROSEN:  It is one letter, yes, with

21 attachments.

22          (CDI Exhibit 129 marked for identification)

23      MS. ROSEN:  Q.  Do you recognize this document,

24 Mr. Brunelle?

25      A.  Yes, I do.
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 1      Q.  What is it?

 2      A.  This is a letter that PacifiCare sent to the

 3 initially assigned compliance officer before we had the

 4 PacifiCare team.  He was the one that received the

 5 complaint initially.  The letter is dated April 18,

 6 2006 to Robert Duncan.  And it says, "Enclosed

 7 PacifiCare response to complainant, a spreadsheet for

 8 claims 2005-2006, copy of a policy of insurance and

 9 pertinent certificate of coverage language."

10      Q.  So could you take a look at this letter,

11 starting with 225049 going through 225050, and explain

12 the key points the company is making in this letter

13 with respect to the issues that were discussed with the

14 previous exhibit.

15      A.  PacifiCare, in their response as of April

16 17th, 2006, indicates that the complaint is regarding

17 delay in the claims as well as alleged contradictory,

18 ambiguous, arbitrary policy towards student standing in

19 this policy of insurance.  It goes on to explain the

20 effective date for coverage, the exclusionary period of

21 six months for pre-ex -- preexisting conditions -- and

22 it says that PacifiCare received the certificate of

23 credible coverage on 1/13/2006.

24          And then on the second page, they indicate

25 that on 3/6/06, March 6th, '06, PacifiCare received all
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 1 the requested information.  I think that's in reference

 2 to the other insurance.  And there is some discussion

 3 here that there was -- there was no change in the

 4 policy regarding the requirement for dependant to be a

 5 full-time student but that the plan did eliminate the

 6 requirement to provide proof of enrolled as a full-time

 7 student and that it appears that there was a

 8 misunderstanding in this -- discussing the eligibility

 9 requirements on this case.

10          Due to this confusion, PacifiCare has

11 processed all claims associated with this case, from

12 what I see here.

13      Q.  So turning to the date that PacifiCare noted

14 on Page 2 that you just testified to, the date that

15 they received the other insurance information, 3/6/06?

16      A.  Yes.

17      Q.  Could you go back and take a look at -- or in

18 your earlier testimony you identified that Ms. W had

19 contacted the company on 1/13/06, I believe it was.

20 Could you check 225100 on your prior?

21      A.  Yes, she does indicate that she had called

22 PacifiCare on 1/13/06 and that she called back with

23 updated -- says, "Called back with updated info on Blue

24 Cross," which is the secondary coverage, "1/13/06,

25 11:24."
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 1          So their letter of April 17th, 2006 says they

 2 did not receive -- PacifiCare did not receive that

 3 other insurance information until 3/6/06.  But the

 4 consumer has provided some information here that they

 5 actually provided that information that PacifiCare

 6 requested on 1/13/06.

 7      Q.  So turning to the PacifiCare letter again,

 8 225050, do you recognize that handwriting on the second

 9 page?

10      MR. McDONALD:  Objection, your Honor.  Again, lack

11 of foundation, his ability to identify the author of

12 the handwritten remark.

13      THE COURT:  Well, he needs to answer the question

14 if he recognizes it or not.  I'm going to overrule the

15 objection.

16      THE WITNESS:  I do recognize it.  We're talking

17 about the handwriting that's on 050?

18      MS. ROSEN:  Q.  Correct.

19      A.  Yes, I do recognize that.  And that's my

20 handwriting.

21      Q.  So what does it say, and why did you make this

22 note?

23      A.  It says "misrep," and then "790.03(h)1," which

24 was -- I had actually put that on a sticky on the file

25 to flag it because I considered it to be a violation of
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 1 that Insurance Code section when PacifiCare said in

 2 this letter -- when they conceded that there had been a

 3 misunderstanding in their discussing the eligibility

 4 requirements on this case and, due to this confusion,

 5 they agreed to process and pay the claims.

 6          I did not consider that to be compliance in

 7 terms of that section of the Insurance Code.

 8      Q.  Can you turn to the spreadsheet that's

 9 attached to this letter.

10      A.  Yes.

11      Q.  Could you comment on the first footnote on

12 this spreadsheet?

13      A.  "No interest was due as required information

14 regarding other insurance received on 3/6/06."  That

15 does not appear to be correct, now that we know from

16 some analysis of this file that they actually received,

17 PacifiCare, the other insurance information as early as

18 1/13/06.  Therefore, interest should have been paid on

19 at least some of these claims.

20      Q.  But if they hadn't received the other

21 insurance information until 3/6/06, then they wouldn't

22 have had to pay interest?

23      A.  That's correct.

24      Q.  Okay.  Let's take another look at -- strike

25 that.
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 1          So in your opinion, did PacifiCare owe

 2 interest on at least the December on this spreadsheet?

 3      A.  Yes, they did because we had some claims going

 4 back in December where, given that they had received

 5 this credible coverage information or the other

 6 insurance information on 1/13, then interest would have

 7 been due on some of those claims -- not all of them but

 8 some of these claims.

 9      Q.  And there was no question about his student

10 status in December; is that correct?

11      A.  Correct.  He was a full-time student when he

12 first started to seek treatment for his condition in

13 December of '05.

14      MS. ROSEN:  Your Honor, I'd like to move Exhibit

15 129 into evidence at this time.

16      THE COURT:  Any objection?

17      MR. McDONALD:  No, your Honor.

18      THE COURT:  All right.

19          (CDI Exhibit 129 admitted into evidence)

20      MR. McDONALD:  Your Honor, maybe I should note

21 just for the record my understanding is -- and maybe

22 counsel for the Department can confirm -- that these

23 two documents, Exhibits 128 and 129, relate

24 specifically to a complaint that's included in the

25 order to show cause.
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 1      THE COURT:  Yes?  No?

 2      MS. ROSEN:  Yes, your Honor.

 3      THE COURT:  All right.

 4      MS. ROSEN:  Your Honor, I'd like to move to ask

 5 that this be marked as our next exhibit.  It's CDI

 6 225040.

 7      THE COURT:  It's a letter with a date of December

 8 27th, 2006.

 9          (CDI Exhibit 130 marked for

10           identification)

11      MS. ROSEN:  Q.  Mr. Brunelle, do you recognize

12 this document?

13      MR. STRUMWASSER:  We're on 130, your Honor?

14      THE COURT:  Yes, Exhibit 130.

15      MS. ROSEN:  Do you have it?

16      THE COURT:  Yes.

17      MS. ROSEN:  Q.  What is it?

18      A.  This is a letter that I actually authored and

19 sent to PacifiCare on December 27th, 2006 to their

20 contact, Melodie Marks.  And I advised her in this

21 letter that this file had been reassigned to me because

22 at that point we had developed a PacifiCare team to

23 deal with complaints and, at the same time, that the

24 previously assigned officer, Robert Duncan, had not

25 received a response to his letter sent to PacifiCare
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 1 dated April 19th, 2006 and that we expected to get a

 2 complete response to that request and reminding them of

 3 the 21 days that they have by law to respond to our

 4 requests at the Department.

 5      MS. ROSEN:  Your Honor, I'd like to move Exhibit

 6 130 into evidence.

 7      THE COURT:  Any objection?

 8      MR. McDONALD:  No, your Honor.

 9      THE COURT:  All right.  It will be entered.

10          (CDI Exhibit 130 admitted into evidence)

11      MS. ROSEN:  Your Honor, I'd like to ask that

12 CDI 223426 be marked as our next exhibit.

13      THE COURT:  I'll mark as Exhibit 131 a letter

14 dated January 25th, 2007.

15          (CDI Exhibit 131 marked for

16           identification)

17      MS. ROSEN:  Q.  Mr. Brunelle, do you recognize

18 this document?

19      A.  Yes, I do.

20      Q.  What is it?

21      A.  This is a letter from myself that I authored

22 and sent to PacifiCare under contact Melissa Bailey

23 dated January 25th, 2007, letting her know that we had

24 not received a response to my recent letter, my first

25 letter on the case of December 27th, '06.  And I also
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 1 enclosed a copy of our previous correspondence to

 2 PacifiCare and letting them know that their response

 3 was now late pursuant to the Fair Claims Settlement

 4 Practices Regulations.

 5      MS. ROSEN:  Your Honor, I'd like to move this

 6 exhibit into evidence.

 7      THE COURT:  Any objection?

 8      MR. McDONALD:  No, your Honor.

 9      THE COURT:  All right.  It will be entered.

10          (CDI Exhibit 131 admitted into evidence)

11      MS. ROSEN:  Your Honor, I'd like that ask that you

12 mark the next exhibit, which is the company response

13 beginning with --

14      THE COURT:  Go ahead.

15      MS. ROSEN:  -- beginning with Bates No. 224958

16 through 224975.

17      THE COURT:  All right.  Exhibit 132 be marked

18 as -- got a date at the front cover of January 25th,

19 2006.

20          (CDI Exhibit 132 marked for identification)

21      MS. ROSEN:  Q.  Mr.  Brunelle, do you recognize

22 this packet of documents?

23      A.  I do.  It's a PacifiCare response back to my

24 letter requesting status of the case.  The letter is

25 dated January 25th, 2006.  I think it was actually
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 1 supposed to be January 25th, 2007 based on the date

 2 stamp of when the Department got that response.

 3      THE COURT:  I agree there is a received stamp that

 4 says "January 26, 2007."

 5      MS. ROSEN:  Your Honor, can we use that as the top

 6 date for this document?

 7      THE COURT:  We can use that as the proper date.  I

 8 think there's no objection to that use, right?

 9      MR. McDONALD:  No objection.

10      MS. ROSEN:  That would be 1/26/07?

11      THE COURT:  Yes.

12      MS. ROSEN:  Thank you, your Honor.

13      THE WITNESS:  Attached to that is a copy of the

14 PacifiCare's letter to me of January 24, 2007 and -- as

15 well as attachments and file documentation, log notes

16 and other things.

17          Their letter of January 24th, '07 has

18 discussion about eligibility requirements of the plan.

19 And some discussion here is, as of January 1st of 2006,

20 PacifiCare transitioned the verification of student

21 status to the employer groups.  And during that

22 transition process, two claims were denied for no

23 verification of student status.

24          Conversations between Ms. W and PacifiCare

25 customer service representative did not fully clarify
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 1 full-time student requirements and administrative

 2 change in the verification process.  And therefore, it

 3 says, it's purely an administrative decision to process

 4 the claims in question, even though the son did not

 5 meet the full-time student requirements.

 6      Q.  Could you briefly explain 224964 with respect

 7 to that issue of who's going verify the student status?

 8      A.  Yes.  This is a letter that, my understanding,

 9 PacifiCare sent out to employer groups.  It looks to me

10 like it's probably dated 11/22/05, based on the date in

11 the bottom right corner is the best I can do here.  And

12 it indicates that, beginning January 1st, 2006,

13 PacifiCare will discontinue the process of verifying

14 student status as a means of determining dependent

15 eligibility for healthcare coverage, that PacifiCare

16 has noted a number of eligibility issues and

17 reinstatements along with employer and employee

18 dissatisfaction due to the full-time student

19 verification process.

20          So this is the memo, I guess, as it were, that

21 PacifiCare sent to the employer groups to let them know

22 that they were transitioning that eligibility

23 responsibility to them, to the employer groups.

24      Q.  So as of January 1, '06 PacifiCare decided to

25 transition -- just to summarize, they had decided to
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 1 transition the responsibility to the employers to

 2 verify that aspect of coverage?

 3      A.  Yes.

 4      MR. McDONALD:  Objection, your Honor, lack of

 5 foundation as to what Mr. Brunelle would know about

 6 what PacifiCare was doing.  If it's just simply

 7 reciting what's in the document, I don't know what his

 8 testimony is.

 9      THE COURT:  Overruled.

10          As to your -- this is, however, your

11 understanding of what you believe this to mean,

12 correct?

13      THE WITNESS:  Yes.

14      THE COURT:  All right.

15      THE WITNESS:  Yes.

16      MS. ROSEN:  Thank you, your Honor.

17      Q.  Moving on to CDI 224967 and 968, do you

18 recognize these documents?

19      A.  Yes, I do.

20      Q.  Could you describe what they are?

21      A.  These are call center or telephone center log

22 notes that came to us from PacifiCare in response to

23 the Department.  And it looks like calls were made

24 checking to see what coverage was in effect for

25 procedures that were going to be pursued.
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 1          On 1/20/2006, there's a note that the member

 2 sent in proof of COCC, which is credible coverage, on

 3 1/13/2006 for claims incurred while her son was in a

 4 surgery, advising the fax was never received and that

 5 she can send it to me and put my name, badge number,

 6 "West," and the two call reference numbers of 2639817

 7 2700140.

 8          Member stated that she wants it on the record

 9 that she has to get off work and go home during her

10 lunch break to get the COCC and fax it back in.

11 Advised that I would document and that, when it gets

12 in, I will call her at a phone number listed here.

13      Q.  What was she told about the status of her

14 claims, once she sent the COCC in again?

15      A.  She was told that they would reprocess the

16 claims.

17      Q.  Could you interpret the notes that are at the

18 bottom of 224968 to the best of your ability?

19      A.  We have a 1/25/06 date.  "Member called to

20 verify that fax was received.  Advised no notes stating

21 fax was received.  Gave member direct fax number to fax

22 in COCC credible coverage."  And then it says,

23 "Received fax.  Forward to PPO credible coverage."

24          So I interpret that that, on that same date of

25 1/25/06, the member once again faxed in the COCC and
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 1 that that was received, finally acknowledge on that

 2 end, and it was sent to the proper area of PacifiCare

 3 to record that.

 4      Q.  Mr. Brunelle, your prior testimony, based on

 5 the first exhibit, the RFA submitted by Ms. W, would

 6 you say that the family -- that the phone log notes

 7 that the company supplied were consistent with what

 8 Ms. W told you?

 9      A.  I would.  The dates completely sync up with

10 what Ms. W is indicating here in the notes.

11      Q.  Let's turn to 224972.  Do you recognize this

12 document?

13      A.  Yes.

14      Q.  Is it a phone log?

15      A.  It's another phone log, yes.

16      Q.  What do these notes reflect in terms of the

17 outstanding claims?

18      A.  In particular, the 12/28/2006 note talks about

19 claims not -- are not being paid because student status

20 requirement is not met.  The member apparently stated

21 that the employer states that the member is covered

22 through the employer, whether a student or not, through

23 the age of 24 or 25.

24          So this is -- I read this that PacifiCare led

25 the member to think that student status was not
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 1 required and, at the same time, the member has -- I

 2 guess they've had to try to reach out to the employer

 3 to get their own version of whether or not there was

 4 coverage for the son.  And that's their interpretation

 5 of it.

 6          And it advised to resubmit claims, allow 30

 7 days to reprocess.  So they were led to think that

 8 these claims were finally going to be paid and

 9 reprocessed at that point.

10      Q.  So is your impression from these notes that,

11 whether it was right or wrong, it was at least the

12 member's belief that her employer had told her that the

13 student --

14      MR. McDONALD:  Objection, your Honor.  I think

15 it's leading, lacks foundation.  She's asking

16 Mr. Brunelle to infer from a note written by the

17 company what Ms. W thought.

18      THE COURT:  I do agree that that's going pretty

19 far.  I see the note.  Let's move on.

20      MS. ROSEN:  Q.  Please look at CDI 224973, 974 and

21 tell the Judge your understanding of these notes.  Are

22 these phone log notes?

23      A.  These are phone log notes.  And the first page

24 here, we have a date of 2/28/06.  Several claims are

25 mentioned.  I see "RIBA" [phonetic], which I believe
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 1 that to be PacifiCare's reprocessing, reworks claims

 2 area.  And there's a statement that, "Member wants PCC

 3 to know she is ready to go to Insurance Commission

 4 regarding claims.  Does not want son refused service

 5 due to PCC not paying claims."

 6          So she's got some concern that, even despite

 7 what she's done, she's still not getting claims

 8 processed to her satisfaction apparently.

 9      Q.  In your experience as a senior insurance

10 compliance officer, do you often see this, that

11 members, as a certain point, can't get their problems

12 resolved and they go tell the company they're going to

13 the Insurance Commissioner?

14      MR. McDONALD:  Objection, your Honor.  Lacks

15 foundation, vague and ambiguous.

16      THE COURT:  Overruled.  She asked whether it was

17 in his experience.

18          Do you understand the question?

19      THE WITNESS:  Yes, yes.

20      THE COURT:  Okay.

21      THE WITNESS:  In my experience, most consumers do

22 not come to the Department of Insurance lightly.  They

23 usually try to work things out ad nauseam with the

24 insurance company.  They don't feel comfortable doing

25 it.  They just want to get the issue resolved.
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 1          So when I see something like this in this

 2 file, that would tell me that I have a consumer who has

 3 gone through great lengths to try to resolve that issue

 4 prior to seeking our assistance but hasn't been

 5 successful and feels that, maybe by letting the

 6 insurance company know that, that will get the ball

 7 rolling on this file.

 8      MS. ROSEN:  Q.  Could you take a look at 224974.

 9 Do you recognize this document?

10      A.  Yes.

11      Q.  What is it?

12      A.  This is another phone log note.  And there's a

13 call here -- it's probably 3/2/06 based on the previous

14 page -- and indication that claims have been denied for

15 full-time student status, I'm assuming.  "Member is no

16 longer full-time student due to sickness.  Member has

17 taken leave of absence while being treated.  Member is

18 no longer needed for small groups.  Sent the following

19 claims back for processing."

20          And there's maybe six, seven claims mentioned.

21      Q.  And the header on this note -- I'm

22 sorry.  It starts at 973.  Could you clarify for the

23 Judge where this issue seems to have come from on

24 3/2/06?

25      A.  This -- it says, "BSU issue from Eric C."  So



840

 1 that is, I believe, the sales or broker individual

 2 within PacifiCare that the complainant had enlisted to

 3 assist with claims issues going back some time.  And

 4 evidently he contacted PacifiCare on 3/2/06 to set him

 5 straight, as far as he was concerned, to set PacifiCare

 6 straight in terms of how the full-time student

 7 eligibility matter worked.

 8      Q.  And then at the bottom of 224974, there

 9 appears to be a note there.  Could you explain what

10 your understanding of that note is?  It continues.

11      A.  Let's see.  3/3/06, "Contacted the member to

12 advise will have claims reprocessed."  Some discussion

13 that the son is having trouble getting medication and

14 that there was a need for the patient or the member to

15 use a credit card, apparently, to charge for that

16 medication.

17          Then we go on to discussion about the

18 full-time student status again.  It's no longer

19 required, it says here, as of August 3rd, 2005, and

20 that all claims have been sent -- member was told that

21 all claims have been sent for reprocessing and payment

22 issued.

23      Q.  Did PacifiCare provide some assurance to the

24 member at this point, according to their own notes?

25      A.  Yeah.  I'm reading in these notes that they
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 1 certainly led the member to believe that the matters

 2 have all been resolved and the claims were going to be

 3 reprocessed and paid.

 4      Q.  So in working with the mother on this case,

 5 what was your impression of her concerns as it unfolded

 6 to you?

 7      MR. McDONALD:  Objection, your Honor.  I think

 8 it's  vague and ambiguous as to his impression.

 9      THE COURT:  I'm going to sustain the objection.

10          Please rephrase.

11      MS. ROSEN:  Q.  After reviewing the entire

12 complaint, including the RFA and the company response,

13 did you change your -- did you have an opinion of her

14 concerns about what she came to the Department to get

15 resolved?

16      MR. McDONALD:  Objection --

17      THE COURT:  Overruled.  He can have an opinion.

18      THE WITNESS:  I have an opinion that the mother

19 was juggling a lot of things.  She had a son who was

20 very ill.  She believed she had medical coverage for

21 him, in fact, more than one coverages, and was making

22 very diligent, reasonable attempts to try to get this

23 resolved short of coming to the Department.

24          I think she documented very well.  I thought

25 she was very credible in how she presented that
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 1 evidence to us and to the insurance company.  And at

 2 the end of the day, I think, because she was so

 3 assertive in doing that, she prevailed in getting the

 4 company to pay what they should have paid.

 5      MS. ROSEN:  Your Honor, I'd like to move Exhibit

 6 132 into evidence.

 7      THE COURT:  Any objection?

 8      MR. McDONALD:  No.

 9      THE COURT:  Okay.

10          (CDI Exhibit 132 admitted into evidence)

11      THE COURT:  Exhibit 133 is a letter dated January

12 26th, 2007.

13          (CDI Exhibit 133 marked for

14           identification)

15      MS. ROSEN:  Q.  Mr. Brunelle, do you recognize

16 this?

17      A.  Yes, I do.

18      Q.  What is it?

19      A.  This is my justified complaint letter that I

20 sent to PacifiCare when I concluded my investigation of

21 this complaint file as dated January 26th, 2007, sent

22 to Melissa Bailey, their contact at that time.

23          And it starts out with the allegations that

24 the consumer brought to us of wrongful undue delay,

25 denied claims, this information provided regarding
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 1 eligibility for students.

 2          Then it goes on to cite specific violations

 3 that we captured in our review of the file -- one

 4 violation of California Insurance Code Section

 5 790.03(h)(1), misrepresenting to claimants pertinent

 6 facts or insurance policy provisions relating to any

 7 coverages at issue.  That was due to the information

 8 that was given, apparently, the misunderstanding that

 9 developed or the misinformation about the eligibility

10 requirements that was provided to the complainant about

11 student coverage.

12          Then we also had two violations of Fair Claims

13 Settlement Practice Regulations Section 2695.5(a) due

14 to PacifiCare not providing complete, timely responses

15 to two Department letters.

16          And that appears to be it.

17      MS. ROSEN:  Thank you.

18          Your Honor, I'd like to move Exhibit 133 into

19 evidence at this time.

20      THE COURT:  Any objection?

21      MR. McDONALD:  No objection.

22      THE COURT:  All right.  That will be entered.

23          (CDI Exhibit 133 admitted into evidence)

24      MS. ROSEN:  Your Honor, I'd like to have marked --

25      THE COURT:  Exhibit 134 is a letter dated March
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 1 29th, 2007.

 2          (Defendants' Exhibit 134 marked for

 3           identification)

 4      MS. ROSEN:  Q.  Mr. Brunelle, do you recognize

 5 this document?

 6      A.  Yes, I do.

 7      Q.  Would you tell us what it is?

 8      A.  This is another letter I sent to PacifiCare.

 9 It's a violation letter dated March 29th, '07 that I

10 authored and sent to Melissa Bailey.  And we had

11 received a subsequent complaint from the same consumer,

12 Ms. W, who had alleged further claims issues with

13 PacifiCare.

14          And in my investigation of complaints -- that

15 complaint, by the way, was about coordination of

16 benefits with two policies that the son had coverage

17 under.  I ended up citing PacifiCare for five

18 violations of California Insurance Code Section 880,

19 which requires that each insurance company do business

20 in its own name.  And that was because EOBs that were

21 issued did not clearly state the complete and correct

22 underwriting company name.

23      Q.  In your opinion, what is Section 880 about?

24      A.  It's about several things, but it's making it

25 easier for anyone to identify the full and correct



845

 1 entity underwriting the insurance company.

 2          So for example, in a case like this, where we

 3 have primary and secondary coverages, knowing the full

 4 and complete name of the insurance companies allows the

 5 Department as well as the insurance companies

 6 themselves to more quickly process those kinds of

 7 claims because they will know what the other carrier is

 8 and who to direct information to -- and the consumer,

 9 for that matter, too, in their quest to try to get

10 claims paid by the primary and secondary.

11          It also helps the Department figure out who

12 the complaint should be logged against.  Companies

13 don't like it when we don't have the complaint logged

14 against the correct PacifiCare company or whatever the

15 licensee is.  So it's important for record keeping that

16 we have the correct name.  And therefore, it's

17 important that the company give us the correct name in

18 all their correspondence.

19      Q.  Mr. Brunelle, as the investigating compliance

20 officer for both of these complaints and for the

21 complaint work that do you in general for the

22 Department, is it your opinion that all the violations

23 were identified in this case, referring back to your

24 earlier testimony today?

25      MR. McDONALD:  Objection --
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 1      THE COURT:  Excuse me?

 2      MR. McDONALD:  Objection, I didn't quite catch it.

 3 Sounds like it was a leading question.

 4      THE COURT:  Can you repeat the question?

 5      MS. ROSEN:  Yes.

 6      Q.  As the investigating compliance officer in

 7 these two cases and in the complaint work that do you

 8 in general, is it your opinion that you catch all the

 9 violations, that you identify all the violations in the

10 complaints that you investigate?

11      MR. McDONALD:  Objection, your Honor.  I don't

12 know the relevance of it to this proceeding.

13      THE COURT:  I'm going allow it.

14      MS. ROSEN:  Thank you, your Honor.

15      THE WITNESS:  In general, we do capture -- I do

16 capture the visible complaints based on the

17 documentation provided to me.

18          On this particular case, in lieu of -- in

19 light of the fact that we've looked now, today, at

20 further documentation under a microscope, basically, I

21 do see that there are some claims that I could have

22 cited some violations on, for example, where interest

23 was not paid.  Given when we know that requested

24 information had been received by PacifiCare, they

25 ultimately should have paid some of the claims, for
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 1 example, from December of '05, with interest, and they

 2 did not do that.

 3          So I should have cited them, based on what

 4 I've seen today, for violations relative to those

 5 actions or lack of --

 6      MR. McDONALD:  Your Honor -- I'm sorry.

 7      THE COURT:  Are you finished?

 8      THE WITNESS:  Yes.

 9      THE COURT:  Did you want to make a motion to

10 suppress?

11      MR. McDONALD:  Yes, I'd like to move to strike

12 that answer.

13      THE COURT:  Granted.

14      MS. ROSEN:  Your Honor, we've had earlier

15 testimony from this witness about COBRA violations,

16 about interests due that were not documented in the

17 documentary the evidence.  This is his profession.  I

18 don't see anything wrong with asking him about his

19 opinion whether the Department identifies every

20 violation at the time the complaint is investigated.

21      THE COURT:  In general, he doesn't get every

22 violation.  That's one thing.  But the specific

23 violations weren't cited, so I'm going to move on from

24 there.

25      MS. ROSEN:  Your Honor, I'd like to offer into
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 1 evidence at this time Exhibit 134.

 2      THE COURT:  Any objection?

 3      MR. McDONALD:  No, your Honor.

 4      THE COURT:  All right.  That will be entered.

 5          (CDI Exhibit 134 admitted into evidence)

 6      MS. ROSEN:  Would this be a good time to take a

 7 break?

 8      THE COURT:  Yes.  Just for -- the 27 violations

 9 are because on the EOB there were failures to state

10 certain information; is that it?

11      MS. ROSEN:  Correct.

12      THE COURT:  About where the complaints are

13 supposed to be filed with the Insurance Commissioner?

14      THE WITNESS:  Yes.

15      THE COURT:  Okay.  Let's take a break.

16          (Recess taken)

17      THE COURT:  We'll go on the record.  I was just

18 given the brief from the Department on the request for

19 the production of the 120 denied claims files, and

20 Mr. McDonald was served with that just now.

21      MR. McDONALD:  Yes, I can acknowledge receipt of

22 service.

23      THE COURT:  When did you want to reply?

24      MR. McDONALD:  I would ask for at least until

25 tomorrow.  As Mr. Strumwasser observed, I attempted to
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 1 do some speed reading, and Mr. Velkei just brought it

 2 back to our office.  But --

 3      THE COURT:  Well, I can understand if you can't

 4 answer by tomorrow, but then did you want to come in

 5 one of those days that other week and deal with it?  We

 6 don't have to have everybody, all the people that have

 7 young families, et cetera.  But maybe one day that week

 8 we could come in an deal with whatever's left over.

 9      MR. STRUMWASSER:  Our brief is one day.  I think

10 we have a short day tomorrow because we've dismissed

11 Mr. Valenzuela.  So if they can have a brief tomorrow

12 morning or mid-morning or something --

13      MR. McDONALD:  We can try.  I think we'd like to

14 get this resolved.  On the other hand, your Honor, this

15 is, to my mind, of significance to this case, I think

16 quite momentous, actually, and warrants, frankly, the

17 parties' attention.

18          The Department knew that they were going to do

19 this for some period of time.  To give us one day to

20 respond --

21      THE COURT:  I agree.  If you can't respond in one

22 day, I'm willing to give you -- but I don't really want

23 to wait until January 4th to come up with it.

24      MR. McDONALD:  I appreciate it.

25      THE COURT:  So I think it's the 28th, 29th, and
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 1 30th are actually working days.

 2      MR. STRUMWASSER:  We have the 21st, 22nd, 23rd are

 3 working days.  If we just need to -- either

 4 telephonically or --

 5      THE COURT:  Actually, those are no longer working

 6 days.  So those days have gone off.  I would be very

 7 reluctant to put them back on the way we did it.  But

 8 the 28th, 29th and 30th I haven't actually done the

 9 paperwork yet.  So one of those days we could come in

10 just for a short time, could be at your convenience if

11 that needs to be done.  So that means I won't do the

12 paperwork on those until we talk tomorrow.

13      MR. McDONALD:  We might be able to suggest a

14 schedule this afternoon, your Honor.  I'd just like to

15 consult with others.

16      THE COURT:  Fair enough.

17          Had you finished your direct examination of

18 Mr. Brunelle?

19      MS. ROSEN:  No, your Honor.

20      THE COURT:  Go ahead.

21      MS. ROSEN:  Your Honor, I'd like to have marked

22 Request For Assistance dated December 6th, 2006,

23 starting with CDI 249535 through 536.

24          Your Honor, these numbers are not continuous.

25 I am not sure why.  I apologize for that in advance.
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 1 So I'd like to read them.

 2          Again, starting with 249535 through 536,

 3 229886, 229888, 229760, 229763, 229884, 229890.

 4      THE COURT:  I'm going mark as Exhibit 135 a

 5 request for assistance with a received stamp date of

 6 December 26th, 2006.

 7          (CDI Exhibit 135 marked for

 8           identification)

 9      MR. McDONALD:  Your Honor, can I be heard on this?

10      THE COURT:  Sure.

11      MR. McDONALD:  I think it will be confusing to the

12 record, I don't want to be difficult.  But I think it's

13 troublesome to have documents aggregated that were not

14 apparently maintained by the Department as a single

15 document.

16      THE COURT:  Let me ask you this.  Did these

17 documents come in with this document?

18      MS. ROSEN:  These documents came in with this

19 document, and I was trying not to introduce too many

20 documents into the record, your Honor, to burden you

21 with documents that were not relevant in the case.

22      THE COURT:  All right.  If they came in with this

23 document, I'm going to allow them to stay together.  I

24 understand the problem, but let's just see if we can

25 try and get through it.



852

 1      MR. McDONALD:  Your Honor, I would just note that

 2 they're not even sequential.  It doesn't appear to me

 3 that -- you may recall when Mr. Gee examined

 4 Mr. Masters, he had a binder with multiple documents.

 5 Individual ones were pulled out and individually

 6 marked.

 7          To the extent that this purports to be from a

 8 single file and this is the sequence in which the

 9 documents were maintained, I think you'll see that the

10 numbers do not run up.  They drop down.  The first two

11 pages are sequential.

12      THE COURT:  I'll let the testimony go on.  If it

13 turns out they didn't come in the same envelope --

14 there's an envelope at 0022989.  If they didn't all

15 come in this envelope, then maybe we can take them

16 apart.  But I'd just as soon not take them apart if we

17 don't have to if they came in the same envelope.

18          If that's not the testimony, then we'll talk

19 about it again.

20      MS. ROSEN:  Q.  Mr. Brunelle, do you recognize

21 this document?

22      A.  Yes, I do.

23      Q.  What is it?

24      A.  This is a request for assistance form and

25 attachments that the consumer completed and submitted
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 1 to the Department of Insurance regarding their

 2 insurance complaint against PacifiCare.

 3      Q.  Who filed this complaint?

 4      A.  This is Mr. R.

 5      Q.  And looking at this complaint, can you

 6 summarize the nature of Mr. R's concerns as you

 7 understand them to be?

 8      A.  Mr. R had a doctor diagnose an eye condition,

 9 a medical condition, and had received preauthorization

10 from PacifiCare for the surgery necessary for both

11 eyes.  And according to the RFA, PacifiCare did in fact

12 pay the surgeon.  And Mr. R paid out of pocket for the

13 surgery center itself two separate charges, $2,245 for

14 a 7/24/06 date of service and 1395 -- $1,395 for an

15 August 7th, '06 date of service.

16          He then submitted a claim form to PacifiCare,

17 two separate forms, apparently, for reimbursement of

18 those claims and then experienced delay in getting the

19 claims paid.

20      Q.  So based on his complaint, what was he

21 seeking?  What was he asking the Department to do for

22 him?

23      A.  He was seeking immediate reimbursement of

24 these claims, get PacifiCare to pay the claim, as well

25 as he wanted punitive damages from PacifiCare because
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 1 of the many hours spent and the delay tactic that he

 2 said he experienced, no return phone calls.

 3      Q.  Does it appear that he paid these funds

 4 himself for his claims?

 5      A.  Yes.  He does have receipts that indicated he

 6 paid on a Visa card for both of these dates of service.

 7      Q.  Based on the information in his RFA, do you

 8 get the impression that he's done anything before he

 9 came to the Department to resolve his own concerns?

10      A.  I do because I do get the impression he'd made

11 many attempts to try to work this out before coming to

12 the Department because he indicates that he had been

13 given different statements as to why they would not

14 cover his claims.

15      Q.  Let's turn to 229886.  Did this come in with

16 the RFA?

17      A.  Yes, it did.

18      Q.  And what kind of form is this?  Do you

19 recognize it?

20      A.  Yes, I do.

21      Q.  Where did he get this form?

22      A.  This is a form that PacifiCare provided to the

23 consumer to allow him to make a claim directly with

24 them for reimbursement of his claims.  And this first

25 one here of 229886 is signed 7/26/06.  I think that's
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 1 two days after the first date of service.

 2      Q.  And 229888?

 3      A.  That is a similar form for -- signed on

 4 8/7/06, most likely for the date of service on that

 5 same date.

 6      Q.  Does it appear he submitted this -- these

 7 forms to PacifiCare with attachments?

 8      MR. McDONALD:  Objection, your Honor, lack of

 9 foundation.  I don't know how Mr. Brunelle can know

10 what the complainant submitted to PacifiCare.

11      THE COURT:  All right.  Sustained.

12      MS. ROSEN:  Okay.

13      Q.  In the medical claim form instructions, the

14 insured is instructed to attach certain documents?

15      A.  Yes.

16      Q.  Is there anything on this form that would give

17 you the impression that the insured try to attach the

18 documents in submitting them to PacifiCare?

19      A.  At the top of both documents, it is written in

20 handwriting, "Itemized Bill Attached."  So that would

21 suggested to me that the complainant had submitted,

22 along with the claim form, supporting documentation as

23 far as an itemized bill.

24      Q.  Is that your handwriting?

25      A.  No.
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 1      Q.  Let's look at 229760.

 2          What is this?

 3      A.  This is a patient receipt from Horizon Vision

 4 Centers.  It has a surgery date of 8/7/06.  It's for

 5 the left eye.  And the procedure is shown there.  The

 6 place of the surgery is shown, the diagnostic code, the

 7 procedure code.  And the total amount received by the

 8 center directly from the patient is shown as $1,395,

 9 and it was paid on a Visa card.

10      Q.  So based on looking at this document that you

11 have testified came in with the RFA, would it be a

12 reasonable conclusion that he submitted the patient

13 receipt to PacifiCare with the claim form?

14      MR. McDONALD:  Objection, your Honor.

15      THE WITNESS:  That would be my conclusion.

16      THE COURT:  Excuse me?  Wait a second.

17      MR. McDONALD:  Objection, your Honor.  If I heard

18 the question correctly, she's asking the witness would

19 it be reasonable to conclude something about what was

20 submitted.

21          If your Honor notes the Bates numbering, this

22 is a document that is numbered 229760.  And I think

23 what she was asking was can he infer that this document

24 was attached to one of the claim forms whose Bates

25 numbers end either 886 or 888.
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 1      THE COURT:  I'll let him say whether or not he

 2 thinks it was, and he can explain why.

 3          But the question is not that -- not as well

 4 stated as it might be.

 5      MS. ROSEN:  I apologize, your Honor.

 6      THE COURT:  That's okay.  I hesitated because I

 7 didn't mean that as a criticism.  It's just a difficult

 8 problem with these odd numbers.  So....

 9      MS. ROSEN:  I know.  Mr. Brunelle has testified

10 that he was the investigating compliance officer on

11 this particular consumer complaint and is familiar with

12 these documents without the Bates numbers.  So I

13 apologize about the Bates numbers.  I don't know how

14 that happened.  But Mr. Brunelle is not looking at the

15 Bates numbers.

16      THE COURT:  And if he can testify what he recalls

17 or at least as to the case, I'll allow that.

18      MS. ROSEN:  Okay.

19      Q.  Could you describe 229763, Mr. Brunelle?  Did

20 this come in with the RFA, based on your recollection?

21      A.  Yes, it did.

22      Q.  What information would this patient receipt,

23 had it been received by PacifiCare, provide to them?

24      A.  It would provide the name of the center that

25 the surgery was conducted at, the surgery date of
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 1 7/24/06, the eye in question, the procedure that was

 2 performed, the location, diagnostic code procedure, the

 3 amount that was paid, and the method via which it was

 4 paid, on Visa card.

 5      Q.  What is an itemized bill?

 6      A.  An itemized bill is -- in my opinion, it's a

 7 document that will delineate the various charges.

 8 Depending on the kind of bill we're talking about, it

 9 will break down the particulars that make up an overall

10 charge that a provider or someone else may charge based

11 on services provided.

12      Q.  Assuming that there's coverage for these

13 surgical procedures, if PacifiCare had received this

14 information from Mr. R, would they have enough

15 information to pay the claim?

16      A.  I believe they would have had enough

17 information based on this receipt and his medical claim

18 form to pay this claim.

19      Q.  Please turn to 229884.  Do you recognize this

20 form?

21      A.  Yes, I do.

22      Q.  What is it?

23      A.  This is a medical preauthorization authored by

24 PacifiCare dated 7/24/2006 that they sent to the

25 member.  And it preauthorizes the procedure that he
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 1 ended up having done on those two dates of 7/24/06 and

 2 8/7/06.  It preauthorizes that procedure.

 3      Q.  Could you tell the Judge what that procedure

 4 is -- and we know you're not a clinician, but based on

 5 just what the letter says?

 6      A.  The letter indicates that -- it says, quote,

 7 "We have preauthorized the named service based solely

 8 on the information submitted.  Preauthorization is the

 9 determination of medical necessity only.  Payment will

10 be based on the terms of your benefit coverage and

11 enrollment or eligibility at the time services are

12 rendered."

13          Then it goes on to say, "If there's additional

14 services needed, you'll need to contact PacifiCare.

15 Have your physician do so."

16          So it's essentially a way of the consumer

17 having -- and a provider trying to seek some assurance

18 that a procedure that they want to undergo will be

19 covered or at least know the status of coverage prior

20 to undergoing that procedure.

21      THE COURT:  I'm not sure that that was responsive

22 to the question.

23      MS. ROSEN:  Q.  What procedure was authorized?

24      A.  It indicates here "Implants, Intrastrom.

25 Corneal" -- I'm assuming it's "Retina."
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 1      Q.  Thank you.  Is this document part of the claim

 2 file?

 3      A.  Yes, it is.

 4      Q.  Does a prior authorization put the company on

 5 notice of a claim?

 6      A.  It does let them know that it's very likely

 7 that claims will be submitted in the future based on

 8 the preauthorization they've issued.

 9      MS. ROSEN:  Your Honor, I'd like to move this

10 exhibit into evidence at this time.

11      THE COURT:  Any objection.

12      MR. McDONALD:  Other than as previously noted, no.

13      THE COURT:  I'm going to enter it.

14          (CDI Exhibit 135 admitted into evidence)

15      THE COURT:  This is Exhibit 136, and it's a letter

16 dated January 2, 2007.

17          (CDI Exhibit 136 marked for

18           identification)

19      MS. ROSEN:  Q.  Mr. Brunelle, do you recognize

20 this letter?

21      A.  Yes, I do.

22      Q.  Are you the author?

23      A.  Yes, I did author this letter.

24      Q.  What's the purpose of this letter?

25      A.  This is a letter I sent to PacifiCare's
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 1 contact, Melodie Marks, on January 2nd, 2007, letting

 2 her know that we had received a request for assistance

 3 from Mr. R and that the nature of those allegations was

 4 going to be in the request for assistance form that we

 5 attached and that we wanted PacifiCare to respond in

 6 writing to the consumer with a copy to the Department

 7 as well as their complete claims file to go to us at

 8 the Department and a copy of the specimen policy, the

 9 complete specimen policy.

10      Q.  What type of claim file were you asking for?

11      A.  The claim file for the dates of service that

12 are referenced in this letter, 7/24/07 to 8/7/06.

13      MS. ROSEN:  Your Honor, I'd like to ask that the

14 next exhibit be marked as 137, letter dated January

15 2nd, '07.

16      THE COURT:  All right.  That will marked Exhibit

17 137.

18          (CDI Exhibit 137 marked for

19           identification)

20      THE COURT:  And this letter apparently went to the

21 complainant, is that correct, whereas the first letter

22 went to the insurance company?

23      MS. ROSEN:  Yes, your Honor.

24      Q.  Mr. Brunelle, do you recognize this letter?

25      A.  Yes, I do.



862

 1      Q.  Are you the author?

 2      A.  I am the author of this letter.

 3      Q.  What's the purpose of this letter?

 4      A.  This is our acknowledgment letter to Mr. R,

 5 acknowledging we received his request for assistance.

 6 And the letter is dated January 2nd, 2007.  And it just

 7 advises him that we have written to the company and we

 8 will expect them to respond back to him and to the

 9 Department with respect to that complaint and just

10 gives some general information on the complaint

11 process.

12      MS. ROSEN:  Your Honor, at this time, I'd like to

13 request that Exhibits 136 and 137 be moved into

14 evidence.

15      THE COURT:  Any objection?

16      MR. McDONALD:  No, your Honor.

17      THE COURT:  All right.  They will be entered.

18          (CDI Exhibits 136 and 137 admitted

19           into evidence)

20      MS. ROSEN:  Your Honor, I'd like to ask that the

21 next exhibit be marked as the company's response.

22      THE COURT:  That will be Exhibit 138 and has a

23 received stamp dated January 6th, 2007.

24          (CDI Exhibit 138 marked for

25           identification)
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 1      MS. ROSEN:  Q.  Mr. Brunelle, turning to the

 2 letter dated January 24th, '07 at 229749, 229750, do

 3 you recognize this document?

 4      A.  Yes, I do.

 5      Q.  What is it?

 6      A.  This is PacifiCare's response to my initial

 7 letter to them.  Their response letter is dated January

 8 24th, '07.  And it's acknowledging the complaint about

 9 the dates of service, 7/24/06 and 8/7/06.

10          It stated that, "Our records indicate that the

11 claims for Horizon Vision was initially denied as not a

12 covered benefit pending receipt of proof of payment."

13 But then on December 27th, '06 the claim was

14 reprocessed and paid, payment sent to the complainant

15 with interest.

16          And then there's a mention of Turner Eye

17 Institute date of service 7/24/06, and that claim being

18 paid on August 1st.  That's the provider.  And another

19 check being issued on September 7th for that.

20          And then we have on the second page here, on

21 750, date of service 8/7/06, a claim for Horizon

22 Medical was denied on January 13th, '07 due to examiner

23 error.  Then it says on January 13th, '07 the claim was

24 reprocessed for payment and a check in the amount of

25 697.50 was sent to the member, provides a check number.
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 1 No interest was paid, it says, on that claim because

 2 the claims department did not receive the claim until

 3 January 5th, '07.

 4      Q.  So with respect to the 8/7/06 claim, the

 5 company is reporting it was paid on January 13th?

 6      A.  Yes.

 7      Q.  But no interest was paid?

 8      A.  That's correct.

 9      Q.  Lets turn to the attachments to the company

10 response.  Take a look at 229755.  What is this

11 document?

12      A.  This is a phone log note that PacifiCare

13 provided with its response to the Department.

14      Q.  Could you tell us your understanding of the

15 top note?

16      A.  There is a note here regarding Claim

17 No. 19296989-01 date of service 8/15/06, $150.  "Claim

18 sent to member stating that eye exam is not covered.

19 Claim not paid because the eye exams and lens

20 adjustments not covered."

21          So evidently, my understanding of this would

22 be that there may have been a misunderstanding on

23 PacifiCare's part about the nature of the claim that

24 had been submitted, that they were not eye exam type of

25 procedures but in fact was a surgery.
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 1      THE COURT:  Can you give me the Bates number

 2 again?

 3      MS. ROSEN:  229755.

 4      THE COURT:  Thank you.

 5      MR. VELKEI:  I'm just going to move to strike,

 6 your Honor, as calls for speculation about what

 7 PacifiCare understood or intended.

 8      THE COURT:  He said it might be a

 9 misunderstanding.  I'll allow it.

10      MS. ROSEN:  Q.  Turning to 229756, please give us

11 your understanding of the second note.

12      A.  We have a date of 11/6/2006.  Is that the one?

13      Q.  Correct.

14      A.  And it says, "Eye exams, glasses, contact

15 lenses and routine eye refractions are not covered."

16 So this is another communication that is about the

17 coverage at hand, apparently, regarding the services.

18 And my impression is there may have been a

19 misunderstanding on PacifiCare's part as far as what

20 kind of medical procedures were involved here.

21      MR. VELKEI:  Same objection.

22      THE COURT:  Overruled.

23      MS. ROSEN:  Q.  Second note?

24      A.  It provides a claim number.  It's 11/6/06.

25 "Member should have been paid for this claim as it was
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 1 for surgery and not for lenses.  Sent to RIBA reworks,"

 2 meaning, to my knowledge, that the claim was now going

 3 to be processed and paid because it actually was

 4 covered as a medical procedure, surgery.

 5      Q.  Mr. Brunelle, could you take a look at the

 6 document with the Bates No. 229758.

 7      MS. EVANS:  I'm sorry.  Are we missing a Bates

 8 number?  It goes from 229756 to 229758?

 9      THE COURT:  I have the 229756, and the next page

10 is 758.  And it's a one-page document.

11      MS. ROSEN:  Q.  What type of document is this?

12      A.  This is an e-mail.

13      Q.  Who is the author?

14      A.  The author is Keri Jacobson, broker services

15 escalation team, an internal person in PacifiCare.

16      Q.  What is her message?

17      A.  Her message is -- it's directed to "PPO new

18 mail."  Subject says, "Urgent issue from broker

19 services."  And the message itself is, "I sent this

20 over originally 12/27/06.  I need confirmation that

21 this is logged," dash, "in RIMS."

22      Q.  Does she have some attachments to this e-mail?

23      A.  She does have some attachments, and they are

24 the claim form dated 8/7/06 that Mr. R had provided

25 previously along with the receipt showing that he had
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 1 paid out of pocket for that same service.

 2      Q.  Looking at the top of those documents, what

 3 about these attachments give you the impression that it

 4 went with the e-mail dated 12/21/06 and 1/5/07?

 5      A.  I get the impression that the attachments went

 6 with that because there is -- for example, on 229759,

 7 there are a couple of fax date stamps showing across

 8 the top.  One is 1/5/07.  One is 12/21/06.  So that

 9 matches up with the dates shown here on Ms. Jacobson's

10 e-mail of 1/5/07.

11      Q.  So the two fax date stamps?

12      A.  They do correlate with --

13      Q.  Are those also on 229760?

14      A.  Yes, they are, the same date stamps.

15      Q.  Let's turn to 229764.

16          Actually, before we do that, do you have any

17 understanding, based on looking  at the e-mail from

18 this person, what -- why she was involved?  Why would

19 she be faxing claims forms to PPO mail?

20      MR. McDONALD:  Objection, your Honor, lacks

21 foundation.

22      THE COURT:  The question is "do you have an

23 understanding?"  I will allow it.

24      MR. ROSEN:  Q.  Based on her title?

25      A.  Based on her title, especially the escalation
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 1 team portion of her title, I would draw the conclusion

 2 that she was involved because there had been -- it says

 3 "Urgent" and so forth -- because there had been issues

 4 getting these claims processed.  And she was recruited

 5 to assist in getting the claims finally processed.

 6      Q.  Do you have an impression she might be

 7 supporting the brokers?

 8      MR. McDONALD:  Same objection, your Honor.

 9      THE COURT:  I'm going to sustain the objection.

10      MR. STRUMWASSER:  Your Honor, may I ask, is it the

11 practice in your hearing room that multiple attorneys

12 from the same side can make objections?  I just want to

13 know what the practice is.

14      THE COURT:  I don't usually like double-teaming.

15 But I had assumed that Mr. Velkei had taken over for

16 Mr. McDonald.  Am I wrong?

17      MR. McDONALD:  No.

18      MR. STRUMWASSER:  So Mr. McDonald is going to

19 withdraw his last objection?

20      MR. VELKEI:  Going forward.  How about that?

21      MR. STRUMWASSER:  All right.

22      MS. ROSEN:  Q.  Let's turn to 229764, which

23 continues on 229765.  Could you -- do you recognize

24 this document?

25      A.  Yes.
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 1      Q.  Was it submitted by the company to you?

 2      A.  Yes, it was with the original response.

 3      Q.  What type of document is this?

 4      A.  This is a claim header inquiry, which is an

 5 electronic printout on the progress of the claim.

 6      Q.  What does this document show you?

 7      A.  Shows us -- "Horizon" is handwritten at the

 8 top.  I believe PacifiCare wrote that in there.  It

 9 provides the Horizon claim date of service 7/24/06, and

10 diagnosis is listed.  The claim was received on

11 7/31/06, and it was processed on 9/13/06, paid on

12 9/14/06.

13      Q.  Would you turn to 229765 and complete your

14 discussion of this header sheet.

15      A.  This goes on to list the charge amount, again,

16 of $2,245.  And then there is a line there that says,

17 "Ineligible Amount," which is for the entire amount

18 that was billed.  So the claim was not paid at all.

19      Q.  Turning to 229766, does that give you more

20 information about the disposition of this claim?

21      A.  It does.  It indicates in the "Remarks"

22 section as to why the claim was not paid.  "Eye exams,

23 glasses, contact lenses, and routine eye refractions

24 are not covered."

25      Q.  Does it appear this claim was denied?
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 1      A.  Yes, this claim was denied.

 2      Q.  Let's turn to 229767.  Do you recognize this

 3 document?

 4      A.  Yes.

 5      Q.  What is it?

 6      A.  This is Horizon, once again, the claim for

 7 Horizon, date of service 7/24/06, received by

 8 PacifiCare on 7/31/06, and processed on 12/27/06, about

 9 five months later.  It says, "Paid on 12/27/06."

10      Q.  And 229768, what does that tell you about this

11 claim?

12      A.  This is more of a further breakdown of the

13 bill or, you know, how the claim was processed.

14 Ultimately it indicates, of the $2,245 charge, it

15 appears that 772.60 was paid, which included interest

16 of $22.60.

17      Q.  This would have been compliant with the

18 statute, correct?

19      A.  Yes.

20      Q.  Let's turn to 229772.

21          Do you recognize this document?

22      A.  Yes.

23      Q.  Could you tell us what it shows us about the

24 claim?

25      A.  This is an electronic claim documentation for
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 1 Turner Eye, date of service 7/24/06, received by

 2 PacifiCare on 8/1/06, processed on 8/15/06 and paid on

 3 9/7/06.  This is the surgeon's claim being paid.

 4      Q.  So why would there be two bills for the same

 5 date of service in this case?

 6      MR. VELKEI:  Objection, lacks foundation, calls

 7 for speculation.

 8      THE COURT:  If you know.  Overruled.

 9      THE WITNESS:  There was one bill for the surgeon

10 services and another bill for the same date of service

11 for the facility, the medical facility's charges.

12      MS. ROSEN:  Q.  So can we turn to 229773,

13 Mr. Brunelle, and tell us about this claim that appears

14 to be -- that you just testified was paid timely?

15      A.  This is on 773, correct?

16      Q.  Correct.

17      A.  This is a breakdown of the bill, or what was

18 ultimately paid out.  We have ultimately 655.49 being

19 paid to Turner Eye.

20      Q.  So does it appear to you that PacifiCare paid

21 the surgeon's claims on time?

22      A.  Yes.

23      Q.  But not the insured's?

24      A.  That's correct.

25      Q.  Please look at 229778.  Do you recognize these
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 1 documents?  778 goes with 779 and 780.

 2      A.  Yes.

 3      Q.  What are they?

 4      A.  These are claims documents provided to us by

 5 PacifiCare.

 6      Q.  What is your understanding of the disposition

 7 of the claim based on these documents?

 8      A.  We have here a Horizon claim of 8/7/06 that

 9 was received on 8/7/6.  So it appears to me that the

10 same day that the member incurred services, they

11 submitted this claim to PacifiCare.  But based on this

12 form, it was not processed until -- what is that, five

13 months later, on January 2nd, '07 and not paid until

14 the day after that on 1/13/07 [sic].

15      Q.  Turning to 779, what was the disposition of

16 this claim on January 13, '07?

17      MR. VELKEI:  Your Honor, we're missing --

18      THE COURT:  I think it's 1/12/07.  What are you

19 missing?

20      MR. VELKEI:  We're missing 229779.

21      MS. ROSEN:  Oh, you are?

22      THE COURT:  I don't have it either.

23      MR. GEE:  Yeah, we're missing -- all the copies

24 don't have it.

25      MR. VELKEI:  Just to go off of what Ms. Evans had
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 1 said earlier, there's also another page missing, which

 2 is CDI 229757.  We're not going to have an objection to

 3 entry of a complete copy of this document, but there do

 4 appear to be pages from the file that are missing.

 5      THE COURT:  I didn't know if that document was

 6 intentionally left out or not, but this apparently is

 7 not.

 8      MS. ROSEN:  This is not, your Honor.  I don't know

 9 how a copy -- maybe two pages went in at once or

10 something, copying.

11      THE COURT:  I know copying has its challenges.

12      THE COURT:  Did you want to fax --

13      MS. ROSEN:  We can also withdraw this page if that

14 would be easier.

15      MR. VELKEI:  Withdraw which page?

16      MR. STRUMWASSER:  You have two pages, apparently,

17 you're going to have to put in.  So a better way may be

18 for us to reconstitute the exhibit.

19      THE COURT:  All right.  Fine.  I just --

20      MS. EVANS:  Did your Honor want us to try to fax

21 in the correct page?

22      THE COURT:  If it's something they need to see

23 while you're discussing it, it seems to me we need to

24 see the page.

25      MS. ROSEN:  That's what I'm saying.  It isn't
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 1 necessary because 229780 -- do you have that?

 2      THE COURT:  Yes, we have 80.

 3      MS. ROSEN:  That will supply the same information.

 4      THE COURT:  All right.

 5      MS. ROSEN:  Sorry, your Honor.

 6      Q.  So let's instead take a look at 229780.  Some

 7 of this is duplicative.

 8          Mr. Brunelle, could you tell us your

 9 understanding of the disposition of this claim?

10      A.  This claim --

11      Q.  Identify the claim, please.

12      A.  Sure.  This is --

13      Q.  And the date it was disposed of.

14      A.  780 is dated 1/13/07, Horizon Vision, date of

15 service, 8/7/06.  The amount was $1,395.  It indicates

16 the total net benefit is zero.  And there is a remark,

17 "SC," which is, "Please refer to the exclusions and

18 limitations section in your benefits information

19 materials.  No check produced for this claim," at the

20 very bottom.

21      Q.  What would you understand that remark code to

22 mean?  Was it intended to give the insured some

23 information about what they're supposed to do?

24      A.  It may have been intended to do that, but I

25 don't think it achieved that because it's not specific
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 1 enough in providing the specific exclusion or

 2 limitation that they're relying on for denying the

 3 claim.  I don't consider that to be compliant.

 4      MR. VELKEI:  Your Honor, I just want to make a

 5 note for the record.  We've been raising this issue,

 6 lack of foundation, calls for speculation.  I

 7 understand that this document doesn't even go to the

 8 member.  So to speculate about whether, in fact, this

 9 document provides sufficient information for the

10 member, it's clear to me that the witness doesn't have

11 an understanding of what this document is.

12          And I do have concerns about this testimony.

13      THE COURT:  So do you know -- this is a document

14 that you received from the insurance company, correct?

15      THE WITNESS:  Yes?

16      MS. ROSEN:  Yes.

17      THE COURT:  In their response?

18      THE WITNESS:  Yes.

19      MS. ROSEN:  And, your Honor, in the upper

20 left-hand corner, we somewhat handicapped by the

21 redacting.  But prior testimony, this is a document

22 that went to the claimant.  Prior testimony has

23 established that this date of service for this provider

24 was paid out of pocket by the insured.  That was

25 earlier testimony provided by Mr. Brunelle based on the



876

 1 RFA and, again, based on the Keri Jacobson e-mail with

 2 attachments.

 3      THE COURT:  How do you know that this went to the

 4 insured?  Mr. Brunelle?

 5      THE WITNESS:  This was a reimbursement claim.

 6 This is a claim -- both of the dates of service were

 7 ones where the member had paid out of pocket, and they

 8 were submitting claims directly to PacifiCare to get

 9 reimbursed.  So there would be no reason that

10 PacifiCare would be sending any EOBs or any information

11 to the provider on either of these two claims.

12      MR. VELKEI:  Your Honor, this is a screen shot.

13 It is not an EOB.  It's like something printed off a

14 computer.  So this was a snapshot of what was in the

15 system, not something that was sent to anybody -- as I

16 understand it.

17          And this is part of the problem of having this

18 witness testify about things that he thinks he knows

19 but may very well in fact not have the right

20 information.

21      THE COURT:  Okay.  Well, I can't really find under

22 those circumstances that this was something that went

23 to the claimant.

24      MS. ROSEN:  Okay.

25      THE COURT:  But I do see that there are remarks on
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 1 here and what they say.  And I understand what you're

 2 saying.  Let's move on.

 3      MS. ROSEN:  We have subsequent documentation, your

 4 Honor, that may clear this up.

 5      THE COURT:  That's fine.  All right.

 6      MS. ROSEN:  Q.  Mr. Brunelle, could you please

 7 turn 229781.

 8      A.  Yes.

 9      Q.  Do you recognize these documents, 781, 782,

10 783?

11      A.  Yes, I do.

12      Q.  Who did you receive them from?

13      A.  These came to me from PacifiCare in response

14 to the complaint.

15      Q.  What are they?

16      A.  These are claim file documents that show the

17 processing of the claim.

18      Q.  Since these were from the company's own files,

19 would you expect them to reflect the dates that they

20 were received and processed, regardless of who they

21 went through?

22      MR. VELKEI:  Objection, calls for speculation,

23 lacks foundation.  I think we're coming up against the

24 same concern, your Honor, about what these documents

25 actually are and whether the witness has an appropriate



878

 1 understanding of them.

 2      THE COURT:  Can you repeat the question?

 3      MS. ROSEN:  Your Honor, there has been prior

 4 testimony established that these documents were

 5 received from the company, submitted to the Department

 6 as part of their legal obligation to respond to the

 7 Department's requests.

 8      THE COURT:  Right.  But you asked something

 9 about --

10      MS. ROSEN:  I asked him if it's his understanding

11 that these documents were reflective of the information

12 in the company's systems.

13      THE COURT:  I didn't hear that question.  You want

14 to repeat the question?

15      MS. ROSEN:  I'll rephrase.

16      Q.  Mr. Brunelle, would it be your understanding

17 that these documents would be reflective of what the

18 company has in its systems?

19      A.  Yes.

20      Q.  Could you please explain your understanding of

21 what 229781 represents?

22      A.  It represents to me that PacifiCare received a

23 claim for the date of service 8/7/06 on 1/5/07,

24 processed that same claim on 1/15/07, and paid it on

25 1/15/07 according to this page.
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 1      Q.  And 229872, what was your understanding of

 2 what this tells you?

 3      A.  Sure.  This shows me that the original charge

 4 for the same date of service of $1,395 ultimately was

 5 made at a reduced amount of $697.50 to the provider

 6 Horizon Vision.

 7      Q.  229783, what is that?

 8      A.  This is another claim form that shows the

 9 Horizon Vision date of service 8/7/06.  We have the

10 $1,395 amount, shows the math as to how that ultimately

11 was paid out at the amount of 697.50 and that this was

12 an adjustment to a previously considered claim.  And it

13 provides that claim number, 33155154-01.

14      Q.  Let's turn to 229785.  What is this?

15      A.  This is a claim header inquiry with "Turner"

16 written at the top in handwriting by PacifiCare.  Came

17 to us that way.  Date of service in question here for

18 this claim is 8/7/2006, received on 8/22/06 and

19 processed on 8/29/06 and paid on 9/14/06.  This is the

20 surgeon's charge for that date.  That was paid within

21 compliance.

22      Q.  So in your opinion, that claim was paid

23 timely?

24      A.  Yes.

25      Q.  Thank you.  So is it your opinion, based on
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 1 reviewing the documents that were provided by the

 2 company, that it appears they paid the surgeon's claims

 3 timely?

 4      A.  Yes, they did.

 5      Q.  In your opinion, did they pay the insured's

 6 reimbursement claims timely?

 7      MR. VELKEI:  Objection, leading.

 8      THE COURT:  Overruled.

 9      THE WITNESS:  They did not pay those claims

10 timely.  They paid the provider claims timely but not

11 the insured's claims.

12      MS. ROSEN:  Your Honor, I'd like to move this

13 exhibit into evidence with the understanding that we

14 will locate and supply the missing page.

15      MR. VELKEI:  Your Honor, we have no objection to a

16 complete copy of the document.  And I note that there

17 are two pages missing, Bates Nos. 229757 and 229779.

18      THE COURT:  All right.  I'll admit it with that

19 proviso and return 138.

20          (CDI Exhibit 138 admitted into evidence)

21      MS. ROSEN:  Your Honor, I'd like to ask that you

22 mark the letter dated January 25th, '07.

23      THE COURT:  All right.  Exhibit 139 is a letter

24 dated January 25th, 2007.

25          (CDI Exhibit 139 marked for
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 1           identification)

 2      MS. ROSEN:  Q.  Mr. Brunelle, do you recognize

 3 this letter?

 4      A.  Yes, I do.

 5      Q.  Did you author it?

 6      A.  I did author it.

 7      Q.  What is the purpose of this letter?

 8      A.  This is a letter that I sent to Melissa Bailey

 9 at PacifiCare on January 25th, 2007.  It was to advise

10 PacifiCare that we had received their response to the

11 complaint and, although we had requested a copy of the

12 claim file we had on these claims in question, we did

13 not receive, as I indicate here, true copies of the

14 actual EOBs that they issued on these claims.

15          And they gave an example indicating that none

16 of the EOBs show the name of the underwriting carrier,

17 nor do they provide the disclosure that's necessary as

18 far as the Department of Insurance being shown for the

19 consumer to seek our assistance if necessary.

20      MS. ROSEN:  Your Honor, I'd like to ask that the

21 next exhibit be marked, the company response.

22      THE COURT:  I'll mark that Exhibit 140.  It has a

23 received stamp of February 7th, 2007.

24          (CDI Exhibit 140 marked for

25           identification)
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 1      MS. ROSEN:  Q.  Mr. Brunelle, can you identify

 2 this document?

 3      A.  This is PacifiCare's response to me, February

 4 6th, 2007, in response to my request for additional

 5 information where they did attach true copies, as they

 6 say here, of the explanation of benefits forms that we

 7 had requested previously.

 8      Q.  Looks like we're going to be able to solve

 9 Mr.  Velkei's problem.

10          Okay.  Let's turn to 229710.

11          Do you recognize this document?

12      A.  Yes, I do.

13      Q.  And what is the key information from this?

14 What does it appear to be?

15      A.  This is a claim, looks like a claim form, date

16 of service 7/24/06, listing a diagnosis, listing

17 Horizon Vision and indicating that date received,

18 7/31/2006.

19      Q.  Could you tell us what's going on with 229711?

20 What type of document is that?

21      A.  This also appears to be a claim form, this one

22 being for date of service 8/7/06, Horizon Vision, and

23 date received on this form is 8/7/2006.

24      Q.  Could you explain Box No. 27?  What does

25 "Accept Assignment" mean?  Is that a reference to the
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 1 provider?

 2      A.  Yes.  That would mean that, if it's checked

 3 "no," that would mean that that provider would not

 4 accept waiting, essentially, for an insurance claim to

 5 go through and to be paid that way.  They would only be

 6 paid directly by the patient, and it would then be up

 7 the patient to collect directly from their insurance

 8 company.

 9          So this provider would not accept allowing the

10 patient to be treated and then just simply file a claim

11 with the company and have the insurance company pay the

12 provider.

13      Q.  So this is a representation from the company

14 of a claim that they received on 8/7?

15      A.  Yes.

16      Q.  And CDI 229712, do you recognize that

17 document?

18      A.  Yes, I do.  This is another claim form.  The

19 date of service 8/7/2006.  This is the surgeon's claim.

20 The doctor is listed there.  This was received on

21 8/11/2006.

22      Q.  And Box 27?

23      A.  Indicates assignment would be -- they would

24 accept an assignment of benefits.  It says "yes."

25      Q.  When a provider accepts an assignment of
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 1 benefits, they submit the -- who submits the claim?

 2      A.  Typically, the provider themselves would

 3 directly submit that claim.

 4      Q.  Who is the company allowed to pay?

 5      A.  If there is an assignment of benefits, the

 6 company would directly pay physician because the

 7 insured has permitted that.

 8      Q.  Let's turn to 229719.

 9          Is this part of an EOB?

10      A.  Yes, it is.

11      Q.  Did you receive this from the company?

12      A.  Yes, I did.

13      Q.  Part of the company's response?

14      A.  Yes.

15      Q.  Did you examine this EOB for provider dispute

16 information?

17      A.  I did examine the EOB to make sure it was

18 fully compliant with the requirements of what must be

19 on an EOB, including that information about the

20 provider dispute.

21      Q.  What's your opinion of the notice to the

22 provider on this EOB, specifically on Page 229719?

23      MR. VELKEI:  Objection, vague.

24      THE COURT:  Overruled.

25      THE WITNESS:  While it does have the provider
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 1 dispute information, it does not provide the

 2 information that the provider can come to the

 3 Department of Insurance for review of the matter as is

 4 required.

 5      MS. ROSEN:  Q.  Thank you.

 6          I'd like to go back for just one quick moment

 7 to CDI 229710, which you received from the company.

 8 This is information from their claims system?

 9      A.  Yes.

10      Q.  It may not be in that exact claim, but

11 something like that, that they've given -- what they've

12 given you?

13      A.  Yes.

14      Q.  Did you testify earlier about another document

15 the company gave you regarding their receipt date?

16      A.  I did.

17      Q.  What was your prior testimony on the receipt

18 date of this claim, based on the company documents?

19      A.  I'd have to go back to look at that.  I know

20 it had a different date.  This, on 229710, it does list

21 that they received it 7/31/06.  And then I think on one

22 of their claim header sheets it indicates a different

23 received date.  I'm not sure where that would be, but I

24 know it was --

25      Q.  I will find it.
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 1      A.  Okay.

 2      Q.  Let's look at 229751, which is the letter to

 3 the company that we discussed in the last exhibit, your

 4 Honor.

 5      MR. GEE:  I have your Honor's copy.

 6      THE COURT:  Right.  That's why I couldn't find it.

 7      MS. ROSEN:  I'm sorry.  We have to skip around a

 8 little bit.

 9      THE COURT:  No, I had given 138 back because we

10 were going to reconstitute it.

11      MS. ROSEN:  Okay.

12      THE COURT:  Go ahead.

13      MS. ROSEN:  Q.  Mr. Brunelle, if you'd take a look

14 at 229751.

15      A.  Yes.

16      Q.  The company has reported receiving the claim

17 for 8/7/06 on a different date?

18      A.  Yes.  At the end of that first paragraph on

19 that page, 229751, it indicates that no interest was

20 paid as the claims department did not receive the claim

21 until January 5th, 2007, whereas 229710 --

22      MS. ROSEN:  I'm sorry.  It's really 229711, my

23 apologies, the exhibit we're in currently.

24      MR. VELKEI:  I'm sorry.  Ms. Rosen, could you just

25 specify the different dates that you're talking about,
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 1 what the actual Bates numbers are?  I've gotten

 2 completely lost in terms of --

 3      MS. ROSEN:  Date of service -- there's two claims.

 4 This is the date of service for 8/7/06.  This is the

 5 claims document submitted by the company, 229711,

 6 showing the receipt date.  229711.

 7      THE COURT:  So where is the receipt date?

 8      MS. ROSEN:  It's right at the bottom, your Honor.

 9 It's at the bottom of the screen shot, or I don't even

10 think this is a screen shot -- the printout --

11      THE COURT:  Okay.

12      MS. ROSEN:  -- of the claim.

13      Q.  So it was your testimony that this claim was

14 received -- according to the company's document, this

15 claim was received 8/7/06?

16      A.  Yes, based on this document.

17      Q.  Is that consistent with what Mr. R represented

18 in his RFA to you?

19      A.  Yes, it is consistent.

20      Q.  Are companies allowed to change their receipt

21 dates?

22      A.  They are not supposed to do that if it's not

23 accurate.

24      Q.  In your experience as a senior insurance

25 investigating compliance officer, do you see companies
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 1 change their receipt dates?

 2      A.  Not on any kind of routine basis.  This, what

 3 I saw here, is not the norm.

 4      Q.  Would you take a look next at 229719.  Oh, I'm

 5 sorry.  We did that already.  Strike that.

 6          So let's take a look at 229721 to address

 7 Mr. Velkei's concern about the earlier document showing

 8 the remark codes.

 9          What is this?

10      A.  This is an EOB with a check date of 9/14/2006,

11 Horizon Vision date of service 7/24/06.  This claim was

12 not paid.  And there's a remark code of, "Eye exams,

13 glasses, contact lenses, and routine eye refractions

14 are not covered.  Refer to Certificate Section 8" --

15 excuse me -- "Exclusions and Limitations, Part 1,

16 Exclusions No. 14."

17      Q.  In your experience, if an EOB is sent to a

18 provider, even if they do not accept assignment, do

19 they also send the EOB to the consumer?

20      A.  Yes, they do.

21      Q.  So let's turn to 229725, again, to address

22 Mr. Velkei's concern.  Could you tell me what this

23 document is?

24      A.  This is an EOB, check date 12/27/06, Horizon

25 Vision date of service 7/24/06, indication of hospital
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 1 services.  Billed amount is $2,245.  There's also

 2 interest paid here of $22.60 and an indication in the

 3 remarks section that this is an adjustment to a

 4 previously considered claim.

 5      Q.  Thank you.  I'm sorry.  We really are going to

 6 get to Mr. Velkei's concern.  If you could please turn

 7 to 229730.

 8          What is this document?

 9      A.  This is an EOB of a check date 1/13/2007,

10 Horizon Vision, service date 8/7/06, billed amount

11 $1,395, remark code SC, which indicates, "Please refer

12 to the exclusions and limitations section in your

13 benefits information materials."

14      Q.  Would this EOB be sent to the insured along

15 with the provider?

16      A.  That would be the procedure, yes.

17      Q.  This claim was paid on -- this is for a date

18 of service 8/7/06?

19      A.  8/7/06, yes.

20      Q.  We need to establish when this claim was paid.

21 One second.

22          So could you please turn to 229738.

23          EOB?  Is this an EOB?

24      A.  Yes, this is an EOB, check date of 1/15/07,

25 Horizon Vision service date 8/7/06.  $1,395 is the
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 1 billed amount.  The claim was paid at 50 percent.

 2 $697.50 was the net amount.  This is an adjustment to a

 3 previously considered claim according to the remark

 4 code.

 5      Q.  Was interest paid on this claim?

 6      A.  I am not seeing that interest was paid on this

 7 claim.

 8      Q.  Based on your prior testimony, when did

 9 PacifiCare report receiving this claim?

10      A.  They had reported receiving this claim on

11 8/7/06.

12      Q.  So a claim that was received on 8/7/06 and

13 paid on 1/15/07, would this get interest?

14      A.  Yes.

15      Q.  Did you cite this violation

16      A.  I would have to check my letter that I sent --

17      MS. ROSEN:  Okay.  We'll strike that question,

18 your Honor.

19      THE COURT:  Okay.

20      MS. ROSEN:  I'd like to move this exhibit into

21 evidence.

22      THE COURT:  Any objection?

23      MR. VELKEI:  No objection, your Honor.

24      THE COURT:  All right.  140 will be entered into

25 evidence.
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 1          (CDI Exhibit 140 admitted into evidence)

 2      MR. VELKEI:  Just so it's clear, Ms. Rosen, we're

 3 still talking about the individual complaint at Page 14

 4 of the OSC, these documents are related to that?

 5      MS. ROSEN:  You know, I don't have the OSC in

 6 front of me, but if you're asking the same question

 7 Mr. McDonald asked, was this complainant identified in

 8 the OSC -- is that your question?

 9      MR. VELKEI:  Yes.  I just want to make sure this

10 document is still related to that same person

11 identified.  I believe it's Patrick R.

12      MS. ROSEN:  Yes.

13      THE COURT:  Did you want to move 139 into evidence

14 now?

15      MS. ROSEN:  Yes, your Honor.  I'm sorry.  I wanted

16 move those in together.

17      THE COURT:  Any objection?

18      MR. VELKEI:  No objection.

19      THE COURT:  All right they will be entered.

20          (CDI Exhibit 139 admitted into evidence)

21      MS. ROSEN:  Your Honor, I'd like to request that

22 letter dated February 7th, '07 be marked as our next

23 exhibit.

24      THE COURT:  All right.  Exhibit 141 is a letter

25 dated February 7th, 2007.
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 1          (CDI Exhibit 141 marked for identification)

 2      MS. ROSEN:  Q.  Mr. Brunelle, do you recognize

 3 this letter?

 4      A.  Yes, I do.

 5      Q.  What is it about?

 6      A.  This is a justified complaint letter that I

 7 sent to PacifiCare following the conclusion of my

 8 investigation of this claim complaint dated February 7,

 9 2007 to Melissa Bailey about the dates of service

10 7/24/06 to 8/7/06, citing violations that were captured

11 in my investigation of this complaint, those being one

12 violation of California Insurance Code

13 Section 790.03(h)(5) for having not paid a claim timely

14 when liability was clear on that claim, that being the

15 8/7/06 date of service, having not maintained and

16 provided the Department with a copy of the complete

17 claim file.  And that was because the consumer provided

18 to me with their request for assistance a

19 preauthorization letter they got from PacifiCare that

20 was not in the company's claim file when we reviewed

21 it.

22          We also cited a violation of Regulation

23 2695.5(a) for not providing a timely complete response

24 to the Department of Insurance.  And we also cited

25 PacifiCare with one violation of Regulation
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 1 2695.7(b)(3) for having issued an EOB that did not

 2 provide the Department of Insurance review language

 3 that's required.

 4      Q.  Mr. Brunelle, you cited them for a

 5 790.03(h)(5) violation for paying the 8/7/06 claim late

 6 when they had the information.  Did they pay interest

 7 on that claim?

 8      MR. VELKEI:  Objection, lack of foundation.

 9      THE COURT:  Overruled.

10      THE WITNESS:  They did not pay interest.

11      MS. ROSEN:  Q.  Did you cite them for failing to

12 pay interest on this claim?

13      A.  No, I didn't.

14      Q.  Why is that?

15      A.  We are busy trying to mediate complaints, and

16 we try to capture the most clear and direct violations

17 that we can see.  And in that quest to help the

18 consumer get the matter mediated, occasionally we will

19 not capture everything that's in the file.

20      MS. ROSEN:  Your Honor, I'd like to have this

21 letter moved into evidence, please.

22      THE COURT:  Any objection?

23      MR. VELKEI:  No objection, your Honor.

24      THE COURT:  All right.  I'll enter it.

25          (CDI Exhibit 141 admitted into evidence)
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 1      MS. ROSEN:  Your Honor, I would like to mark as

 2 our next exhibit a letter dated February 7th, '07,

 3 229707.

 4      THE COURT:  I'll mark it as Exhibit 142.

 5          (CDI Exhibit 142 marked for identification)

 6      MS. ROSEN:  Q.  Mr. Brunelle, do you recognize

 7 this letter?

 8      A.  Yes, I do.

 9      Q.  And are you the author?

10      A.  Yes, I am.

11      Q.  What's the purpose of this letter?

12      A.  This is a letter I drafted and sent to

13 PacifiCare dated February 7th, '07 -- I'm sorry,

14 actually to complainant, Mr. R.  And this was a closing

15 letter, as we say, that it appeared from the company's

16 response that the matter had been resolved and

17 referring him back to PacifiCare's correspondence of

18 1/24/07, providing further details on why we believed

19 the matter has been resolved.

20      MS. ROSEN:  Thank you, your Honor.  I'd like to

21 move this into evidence.

22      THE COURT:  Any objection?

23      MR. VELKEI:  No objection.

24      THE COURT:  All right.  It will be entered.

25          (CDI Exhibit 142 admitted into evidence)
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 1      MS. ROSEN:  Your Honor, at this time we have all

 2 of the violation letters that were authored by

 3 Mr. Brunelle --

 4      THE COURT:  All right.

 5      MS. ROSEN:  -- that involved PacifiCare complaints

 6 and his investigation of the complaints.

 7      THE COURT:  I was going to have him authenticate

 8 them, and then we can mark them later.

 9      MS. ROSEN:  Yes, okay.  I'm happy to do that.

10      THE COURT:  You want them marked separately again,

11 correct?  I don't even have the right number of tags

12 here, so why don't you have him authenticate it by the

13 Bates stamp numbers, and then I'll put the tags on

14 later on.  Is that all right with you, Mr. Velkei?

15      MR. VELKEI:  Could you give me one minute to look

16 this over, your Honor?

17      THE COURT:  Yes.

18      MR. VELKEI:  Is the concept that Mr. Brunelle is

19 not going testify -- with the remaining 14 complaints,

20 we're just -- they're asking for us to agree that they

21 all come into evidence, all the letters and parts of

22 the files?  I'm not sure what's being asked to be

23 honest.

24      MS. ROSEN:  I'm not sure which 14 complaints

25 you're talking about.
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 1      MR. VELKEI:  The ones in the OSC.  I'm just -- let

 2 me rephrase.

 3          I'm not sure what these are that are just

 4 being put in front of me, Ms. Rosen.

 5      MS. ROSEN:  I'm sorry.  You're not sure what what

 6 are?

 7      MR. VELKEI:  I don't understand what this pile of

 8 documents that was just put in front of me is exactly.

 9      MS. ROSEN:  As the Judge requested, we're going to

10 be authenticating this.

11      THE COURT:  But these are violation letters that

12 Mr. Brunelle authored; is that correct?

13      MS. ROSEN:  Yes.

14      THE COURT:  Some of these don't relate to the OSC

15 as before; is that correct?

16      MS. ROSEN:  Some of those relate to the ones in

17 the OSC, absent last two complainants that we just put

18 on individually.

19      THE COURT:  All right.  And some of them don't?

20      MS. ROSEN:  Correct.  If you want to do the

21 math --

22      THE COURT:  I think you ought to do those

23 separately.

24      MR. VELKEI:  Right, at a minimum.

25          And is the intention that you're not going to
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 1 have Mr. Brunelle testify -- let's -- focusing on the

 2 alleged violations for the 15 individual complainants

 3 in the OSC, is it your intention not to present

 4 testimony on the remaining 14 instances other than

 5 Patrick R?

 6      THE COURT:  No, there's two.

 7      MR. STRUMWASSER:  I don't know that -- this is the

 8 Brunelle version of the Masters exercise that we did.

 9      THE COURT:  I understand that.  But with

10 Mr. Masters there was nothing in the OSC.  Now I'm

11 being told that, with Mr. Brunelle, some of these are

12 in the OSC and some of these aren't.

13          And I'm suggesting, for purposes of appeal,

14 that you separate those out.

15      MR. VELKEI:  Right.

16      MR. STRUMWASSER:  I'm not sure we're in a position

17 to do that right now.

18      THE COURT:  Then maybe we should put this over.

19 Now, Mr. Brunelle is not coming back this afternoon; is

20 that right?

21      MR. STRUMWASSER:  That is right.

22      THE COURT:  So we have to put his testimony over

23 to another day?

24      MR. STRUMWASSER:  Yes.

25      MR. VELKEI:  All right.
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 1      THE COURT:  Is there anything else that we can

 2 take care of short of this?

 3      MS. ROSEN:  So we're not putting complaint letters

 4 in at this time?

 5      THE COURT:  Well, I think you need to separate the

 6 ones that relate to the OSC from the ones that don't.

 7 I think he can tell us that he authored all of these

 8 letters.  If he goes through them for a minute and he

 9 says that he authored all these letters, I will let

10 that stand.  And I don't know -- we night need

11 something, we might not.

12      MR. VELKEI:  Your Honor, may I suggest since we're

13 going to bring him back anyway, it would just be easier

14 on us if we could segregate those documents first.  I

15 mean, it's going to be -- take five minutes at the

16 beginning of next time or -- I'd like to do this in an

17 orderly way so I that understand exactly what he's

18 authenticating, what's going on.

19          And I don't see the need, just from an

20 organizational perspective, if you guys aren't in a

21 position to do that just yet --

22      THE COURT:  I just forgot about cross-examination.

23 Sorry.  So under the circumstances, I think that that

24 probably makes the most sense because we're going to

25 have to bring him back.
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 1      MR. STRUMWASSER:  We have to bring him back, but

 2 the authentication is not going to be any different

 3 between the OSC and non-OSC.

 4      THE COURT:  I understand that.  But since we have

 5 we have to bring him back anyway, let's have these

 6 divided up for us and then do that.

 7          Then I assume, Mr. Brunelle, they'll work out

 8 with you when you can come back and when they can get

 9 the L.A. office back again.  So you're not released

10 from your appearance here, but you can work out the

11 next time with them.

12      THE WITNESS:  You bet, your Honor.  Thank you.

13      THE COURT:  Anything else?

14      MR. VELKEI:  Nope.

15      THE COURT:  Thank you very much.  We'll take the

16 lunch break until 1:30, then we'll return to A.

17      MS. ROSEN:  Thank you, your Honor.

18      THE COURT:  I guess we don't need you, but I do

19 want to mark the brief that I got this morning so it

20 will go with the record.

21          So I'm going to mark it as Exhibit 143 --

22 actually, I'd rather do it as 150.  Is that all right?

23 I know that's kind of out of order.

24      MR. STRUMWASSER:  I promise you another seven

25 exhibits.
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 1      THE COURT:  I don't doubt that.

 2          I'll mark that as Exhibit 150.  And that just

 3 goes with the records.  And we'll work out when we get

 4 the response.

 5          (CDI Exhibit 150 marked for

 6           identification)

 7          (Whereupon, the luncheon recess was

 8           taken at 12:00 o'clock noon)

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25



901

 1                    AFTERNOON SESSION

 2                        ---o0o---

 3          (Whereupon, the appearance of all

 4           parties having been duly noted

 5           for the record, the proceedings

 6           resumed at 1:38 o'clock p.m.)

 7                  P R O C E E D I N G S

 8      THE COURT:  Hi, good afternoon.  Is there

 9 something you wanted to add?

10      MR. GEE:  I have the corrected Exhibit 138 with

11 the missing pages.

12      THE COURT:  Great.

13      MR. STRUMWASSER:  Also, your Honor, we have some

14 pending questions --

15      THE COURT:  You put the new pages in, is that it?

16      MR. GEE:  Yes, your Honor.

17      THE COURT:  I'm sorry.  Go ahead.

18      MR. STRUMWASSER:  We had an open item on Exhibit

19 5046.  PacifiCare had identified four pages of this

20 exhibit -- it's the "happy face" exhibit -- that it

21 wanted designated as, I guess, trade secret.  And we

22 have had a chance to review it and disagree that

23 there's any trade secrecy here.  We can argue it now or

24 later, as your Honor prefers.

25      THE COURT:  Let's argue it later.  We've already
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 1 decided it's not going to go out anywhere.

 2          Now I've carried everything around from one

 3 place to another, and I don't know where I put the

 4 tags.

 5                     COLEEN VANDEPAS,

 6          called as a witness by PacifiCare,

 7          having been previously duly sworn,

 8          was examined and testified further

 9          as hereinafter set forth:

10      THE COURT:  Ms. Vandepas, if you'd just state your

11 name again for the record, I'd appreciate it.

12      THE WITNESS:  Coleen Vandepas, C-O-L-E-E-N,

13 V-A-N-D-E-P-A-S.

14      THE COURT:  So you just gave me Exhibit 138, which

15 is already in evidence, correct?

16      MR. STRUMWASSER:  Correct, your Honor.

17      THE COURT:  All right.

18          Go ahead.

19      MR. KENT:  Thank you, your Honor.

20         DIRECT EXAMINATION BY MR. KENT (Resumed)

21      MR. KENT:  Q.  Good afternoon, Ms. Vandepas.

22      A.  Good afternoon.

23      Q.  Let me show you what we'll have marked as

24 Exhibit -- I believe it's 5054.

25      THE COURT:  I have 5055.  Yes, this would be 5055.
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 1 The confidentiality issue brief was 5054.

 2      MR. KENT:  Oh, that's absolutely right.  That's

 3 why I don't have that in my set.

 4      THE COURT:  That's why I try to keep track.  So

 5 this document is 5055.  It starts with an e-mail on the

 6 front, dated October 20th, 2007.

 7          (PacifiCare Exhibit 5055 marked for

 8           identification)

 9      MR. KENT:  Q.  Showing you multi-paged documents

10 we marked as Exhibit 5055 for identification, the Court

11 noted the first page at the top looks like a copy of an

12 e-mail dated October 20, 2007 from Towanda David to

13 Craig Dixon.  And then below that, looks like a copy of

14 an e-mail from you to Ms. David from the prior day,

15 Bates Nos. CDI 111412 through 111504.

16          Do you recognize this document?

17      A.  Which document are you referring to?

18      Q.  Let me ask you first, looking at the first

19 page, does this look like a copy of a couple of e-mails

20 that relate to the draft -- or one of the draft market

21 conduct exam reports for PacifiCare?

22      A.  I believe so, yes.

23      Q.  Then looking over at the second page of

24 Exhibit 5055, is that the first page of a draft of one

25 of the market conduct exam reports for PacifiCare?
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 1      A.  I believe so.

 2      Q.  This exhibit, beginning at the second page,

 3 CDI 111413, this is a draft report; is that correct?

 4      A.  I believe it is.  It's not marked here as a

 5 draft, and you're just attaching it to the e-mail, so

 6 I'm going to assume that, yes, it is.  But -- I believe

 7 it's a draft.

 8      THE COURT:  What about the confidential

 9 designation of this?

10      MR. VELKEI:  This was the Department's, I believe,

11 your Honor.

12      MR. STRUMWASSER:  The second exhibit is the table

13 of specific violations which has the provider -- excuse

14 me.  The second exhibit attached is a table of specific

15 findings that does have insured information, so the

16 document, if it's going to be kept together, is a

17 confidential document.

18      THE COURT:  Is that all right?

19      MR. KENT:  That's fine.

20      THE COURT:  All right.

21      MR. KENT:  Q.  Does this management conduct exam

22 report relate to the 2007 exam?

23      A.  Yes, it does.

24      Q.  Did you prepare the first draft of the

25 confidential market conduct exam report for
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 1 PacifiCare's 2007 exam?

 2      A.  I prepared the PacifiCare report, yes.

 3      Q.  And you shared that initial draft report with

 4 your supervisor, Towanda David, on October 19th, 2007;

 5 is that correct?

 6      A.  It appears that I sent her an e-mail on the

 7 19th.  The subject is confidential.  I don't see that

 8 I'm referring to it as a draft report.

 9      Q.  Well, was there a final report as of

10 October 19th, 2007?

11      A.  There was a report that was sent out to the

12 company after review by management.

13      Q.  Was there a final report as of October 19th,

14 2007?

15      A.  I think that I -- I don't understand -- I

16 don't know how to answer that question accurately.

17      Q.  Do you recall when you produced an initial

18 draft of the confidential PacifiCare market conduct

19 exam report for the 2007 exam?

20      A.  No.

21      Q.  If you could, do you have the exhibits from

22 yesterday in front of you?

23      A.  Yes, I do.

24      Q.  Could you look at what was marked as Exhibit

25 116?
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 1      A.  My exhibits were not marked, so if you wanted

 2 to refer to something specific --

 3      MR. STRUMWASSER:  Is that the thick one?

 4      THE WITNESS:  -- I can easily flip to it.  But my

 5 exhibits don't have numbers on them that you provided.

 6      MR. KENT:  Let me show you.

 7      THE WITNESS:  If you could show me what it is, I'd

 8 be happy to -- is it this one, November 9th, the

 9 letter?

10      THE COURT:  It's a letter with attachments,

11 11/9/07.

12      MR. KENT:  Absolutely.

13      Q.  Looking at Exhibit 116, is what is attached to

14 the first couple pages of this exhibit the two market

15 conduct exams?  And when I say that the draft -- let me

16 rephrase that.

17          Looking at Exhibit 116, does this exhibit

18 include the two draft market conduct reports for the

19 2007 PacifiCare exam which were sent to PacifiCare?

20      A.  No.  I think I could -- I think that I can

21 clarify.  Would you like me to clarify?

22      Q.  Sure.

23      A.  Because my understanding of "draft report" and

24 your understanding, I think, of "draft report" are

25 different.
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 1          This report that was served November 9th, 2007

 2 is being termed as a verified written report.  It is

 3 not a draft report.  A draft report is generally one

 4 that is sent informally to the company, allowing them

 5 21 days to respond.  And then we send a verified

 6 report.

 7          So the report that was sent on November 9th is

 8 simply a verified report as required by the law.  There

 9 is no requirement to send a draft copy to a company.

10 So I want to clarify that when you say "draft" and my

11 understanding of "draft" are a bit different.

12      Q.  That's fine.  So that we're clear, what is

13 contained in Exhibit 116 are copies of the two verified

14 written examination reports sent to PacifiCare relative

15 to its 2007 exam?

16      A.  Yes.

17      Q.  And at any point during the 2007 exam, were

18 draft reports shared with PacifiCare?

19      A.  Not to my knowledge.

20      Q.  Why not?

21      A.  That was a determination made by the

22 management within my bureau.

23      Q.  By whom?

24      A.  I believe that would have been a management

25 decision by Joel Lauscher and/or Craig Dixon.
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 1      Q.  Did you discuss at some point with Mr. Dixon

 2 or Mr. Lauscher whether a draft report or draft reports

 3 should be shared with PacifiCare?

 4      A.  I don't recall that I had any specific

 5 conversation.

 6      Q.  Were you told at some point by Mr. Lauscher,

 7 Mr. Dixon, or anyone else at CDI not to share draft

 8 exam reports with PacifiCare from 2007?

 9      A.  I don't recall having that discussion.

10      Q.  Is it typical for the Department to share

11 draft reports with an insurer in the course of a market

12 conduct exam?

13      A.  It may or may not happen.  There is no

14 specific requirement.  Sometimes it does occur, and

15 then other times, it does not occur.  So I can't give

16 you a percentage of the time.  On some -- in some

17 instances, we just issue a verified report without

18 offering a draft copy.  In other instances, draft

19 copies are done.  And that is based on conversations

20 with management and their instruction.

21      Q.  What are the reasons, in your experience, that

22 draft reports -- market conduct exam reports are shared

23 with an insurance company?

24      A.  There may be a number of outstanding issues in

25 which negotiations still have to take place.  It just
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 1 may be that we need some additional information from a

 2 company.  There's -- sometimes we would -- you know, at

 3 one point, we were doing it -- well, strike that.

 4          Those are the things that I can kind of think

 5 of off the top of my head.

 6      Q.  So one of the reasons to share a draft market

 7 examination report with an insurance company is to get

 8 that company's feedback?

 9      A.  It would be a reason, yes.

10      Q.  Is one of the reasons to share a draft market

11 conduct exam report with an insurance company to clear

12 up any kind of confusion that might exist?

13      A.  It might be, yes.

14      Q.  So let's jump back to Exhibit 5055, the

15 document we marked a little earlier.  My question, is

16 this an initial draft of the PacifiCare confidential

17 market conduct exam report which eventually became one

18 of the attachments or -- to the cover letter in Exhibit

19 116?

20      A.  I believe it is.

21      Q.  The draft report that's attached to or part of

22 Exhibit 5055, that was prepared by you?

23      A.  Yes.

24      Q.  Did anyone else participate in the preparation

25 of that draft report?
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 1      A.  Yes.

 2      Q.  Who?

 3      A.  I believe that someone on our clerical staff

 4 helped count the citations in the master table.  Then

 5 there was tables done of electronic -- actually, the

 6 written portion of the exam concerning the electronic

 7 review was written by Towanda David.

 8      Q.  When you refer to the written portion

 9 pertaining to the electronic review, could you give us

10 the page number or page numbers?

11      A.  Let me see if I can find it, yeah.  I'll try.

12          I don't see it here.

13      Q.  So let me ask you again, now that you've had a

14 chance to look through the document again.  Do you see

15 any part of the draft report contained in Exhibit 5055

16 that was prepared by anyone other than you, putting

17 aside clerical assistance?

18      A.  I'm sorry.  There may be.  And that's on

19 Page 4 of the report, CDI 00111419, under the

20 "Executive Summary," there is reference to electronic

21 claims review in the second paragraph.

22      Q.  Who prepared that?

23      A.  I don't have a distinct recollection.  I

24 believe it may have been Towanda David.

25      Q.  Was it you?
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 1      A.  I don't have a distinct recollection, but it

 2 may have been Towanda David.  It could have been me,

 3 but I don't have a distinct recollection about it.

 4      Q.  Let's look over at the sixth page of the

 5 report, Bates CDI 111421.  It has the words at the

 6 top -- toward the top, "Previous Examinations."  Do you

 7 have that before you?

 8      A.  Yes.

 9      Q.  The first line reads, quote, "The most recent

10 prior examinations reviewed a period between July 1,

11 2005 and June 30, 2006.  The most significant

12 non-compliance issues identified in the prior

13 examination report" -- and then it continues.  Do you

14 see that?

15      A.  Yes, I do.

16      Q.  At this point in time, October 20, 2007, had

17 you completed the examination report for the prior

18 PacifiCare market conduct exam?

19      A.  I believe I had, yes.

20      Q.  Had it been sent to PacifiCare?

21      A.  I don't know.  I don't believe so.

22      Q.  Is there any reason it hadn't been completed?

23 And let me withdraw that.

24          Is there any reason it had not yet been sent

25 to PacifiCare?
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 1      A.  I don't know.

 2      Q.  That wasn't your decision?

 3      A.  That was not my decision.

 4      Q.  Do you know who made that decision?

 5      A.  That's a management decision as well.

 6      Q.  So who are we talking about?

 7      A.  In all probability, Craig Dixon, the bureau

 8 chief.  Possibly Joel Lauscher, the division chief, and

 9 they may have communicated this decision to Towanda

10 David.  I think those would be the three parties

11 potentially involved in the decision.

12      Q.  When did you complete the report for

13 PacifiCare's 2007 market conduct exam?

14      A.  I don't remember.

15      Q.  But it was before the date of the cover e-mail

16 on this exhibit, October 20, 2007?

17      A.  I believe so, yes.

18          If I might go back also and just state that

19 there is additional information on the electronic

20 review on Page 5 of the report.

21      Q.  Was that written by Ms. David?

22      A.  I believe it may have been.

23      Q.  It's your belief as you sit here today that

24 you were not responsible for that?

25      A.  I believe that she was the initial author.
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 1      Q.  If you could look over at -- before I leave

 2 the point of the 2006 exam report, did you ever have a

 3 discussion with any of your superiors about when that

 4 report should be sent to PacifiCare?

 5      A.  I don't recall that I had a discussion

 6 regarding that.

 7      Q.  Do you have any understanding as to why the

 8 report, if it was complete, had not been sent to

 9 PacifiCare?

10      A.  No.

11      Q.  If you could go over to -- this is right at

12 the next to the last page, Exhibit 5055, it's

13 Page 111503, says at the top "Table of Specific

14 Findings."

15          Do you have that in front of you?

16      A.  Yes, I do.

17      Q.  This is part of the report; is that correct?

18      A.  It's not part of the report.  It's attached to

19 the report, but it does not become a part of a -- a

20 public records report that would be, say, posted on the

21 Internet, no.

22      Q.  Looking in the middle column toward the top,

23 there's a number, 1,077,024.  Do you see that?

24      A.  Yes, I do.

25      Q.  What does that represent?
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 1      A.  It's representing the number of group paid

 2 claims in the window period.

 3      Q.  The number of group claims?

 4      A.  No, paid claims.

 5      Q.  Looking over at the third column, says,

 6 "Comments (Citation & Description)."  The first item is

 7 "CIC," then a Section number, "10133.66(c)."  Do you

 8 see that?

 9      A.  Yes, I do.

10      Q.  Is that a reference to something?

11      A.  A reference to a code.

12      Q.  A code in the --

13      A.  California Insurance Code.

14      Q.  A statute in the California Insurance Code?

15      A.  Yes, it is.

16      Q.  That statute pertains to claim

17 acknowledgements; is that correct?

18      A.  That's correct.

19      Q.  Should I read this table to mean that, as of

20 when you prepared this draft market conduct report, you

21 were concluding that PacifiCare had violated Section

22 10133.66(c) 1,077,024 times?

23      A.  No, I don't believe that's accurate.  I

24 believe that that reference is made there; however,

25 there is further information within that column that
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 1 there is a re-referral outstanding on acknowledgement

 2 procedures and was due 10/22.  The company has not

 3 provided documentation that acknowledgment letters are

 4 currently being generated.

 5          So I think that that's an indication that this

 6 is the maximum possible citation.  However, I believe

 7 by the comments, that they're being provided an

 8 opportunity to make changes and to correct us in this

 9 regard.  So I don't believe that it's a conclusion.

10      Q.  Had this number, 1,077,024 been shared with

11 PacifiCare at this point?

12      A.  I believe it had, because a referral had gone

13 out regarding it.

14      Q.  A referral had gone out indicating that the

15 CDI believed at this point that PacifiCare had violated

16 Section 10133.66(c) over a million times?

17      A.  Yes, I believe so.  And I believe those

18 documents have been discussed previously.  I probably

19 could refer to the referral if we need to.

20      Q.  Look over at the next page.  Well, let me

21 direct your attention to the bottom of the page, the

22 last row, "Individual Paid Claims Total Population."

23      A.  All right.

24      Q.  And then the third column, "CIC 10133.66(c),"

25 do you see that?
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 1      A.  Yes, I do.

 2      Q.  And then go over to the next page, the

 3 continuation of the text in that column.  There's a

 4 reference to 15 working days.  Do you see that?

 5      A.  Yes.

 6      Q.  Does Section 10133.66(c) refer to working days

 7 or calendar days?

 8      A.  I would like to be able to refer to that.  I

 9 don't want to testify to that at this point.

10      Q.  You don't recall?

11      A.  I don't have a distinct memory, sitting on a

12 witness stand.

13      Q.  Now, the referral you were mentioning before,

14 was that a specific referral or a general referral?

15      A.  It was probably a general inquiry made by

16 Ms. David.  And I believe it was part of the general

17 inquiries that we had discussed previously.

18      Q.  If I could have you look at what has been

19 marked previously as Exhibit 113.

20      THE COURT:  That's a 10/12/07 general inquiry?

21      MR. KENT:  Right.

22          Maybe I can short -- let me share with you my

23 copy.

24      THE WITNESS:  All right.  That would be great.

25 Oh, this may be it.
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 1      MR. KENT:  I believe so.

 2      THE WITNESS:  All right.

 3      MR. KENT:  Thank you.

 4      Q.  Looking at Exhibit 113, is this a copy of the

 5 general referral you were just mentioning with respect

 6 to claim acknowledgements?

 7      A.  I think that this is the initial referral.

 8 There may have been a subsequent referral after

 9 receiving the company response.

10      Q.  What date was that?

11      A.  Well, there was a fax that Towanda David sent

12 on 10/17/07 to Jose Valenzuela.  In that fax, she says,

13 "We need to view samples of acknowledgements, reference

14 the general inquiry pertaining to the company's

15 acknowledgement procedure for receipt of claims

16 received electronically today, 10/17/07.  Per company

17 response, Duncan did not print system-generated letters

18 from July 2006 until January 2007.  Due to the large

19 population, I am unable to run a random population

20 request.  Please provide ten sample acknowledgment

21 letters of your choosing for our review."

22      Q.  My question, Ms. Vandepas, is, looking at

23 Exhibit 114 -- or 113, I'm sorry.

24      A.  Mm-hmm.

25      Q.  -- the October 12, 2007 inquiry, does it say
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 1 anything about PacifiCare allegedly violating this

 2 claims acknowledgement statute more than a million

 3 times?

 4      A.  We ask for them to tell us how they describe

 5 the measures taken to ensure compliance.  Their

 6 response came back that they couldn't provide proof for

 7 a six-month time period.  However, they didn't describe

 8 any compliance with the requirement for the Code after

 9 the time -- after January of 2007.

10          It doesn't appear to be a complete answer as

11 to the measures they are taking to ensure compliance

12 with CIC 10133.66(c).

13      Q.  Let me ask you again.  Is there anything in

14 this general inquiry dated October 12, 2007, Exhibit

15 113, which you understand to be a communication to

16 PacifiCare that, at this point in time, CDI believes

17 that PacifiCare has violated the claims

18 acknowledgements statute over a million times?

19      MR. STRUMWASSER:  Objection, mischaracterizes her

20 former testimony.

21      THE COURT:  Doesn't the document speak for itself?

22 It doesn't say that.  Okay.  Let's move on.

23      MR. KENT:  Q.  You said a moment ago that this

24 response appears to be incomplete.  Did I hear you

25 right?
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 1      A.  I believe it is incomplete.

 2      Q.  Now, did you see this response in the same

 3 general time frame as it was received by -- first

 4 received by CDI?

 5      A.  Perhaps.

 6      Q.  When you first saw this general inquiry, the

 7 response to this general inquiry, did you believe that

 8 it was incomplete?

 9      A.  Yes.

10      Q.  Did you get on the phone or take any steps to

11 contact anyone at PacifiCare and ask for a complete --

12 a more complete response?

13      A.  Regarding this particular issue?

14      Q.  Yes.

15      A.  No, but that is not our procedure, to call and

16 tell a company that they need to provide a complete

17 response.  We actually make that very clear to the

18 companies at the commencement of an exam that we do

19 expect all questions asked to be answered, that we do

20 expect the questions to be responded to fully.

21          I mean if you're being asked a straightforward

22 question, "Tell us how you comply with the Code

23 requirement," you know, if we don't feel that we're

24 getting a complete response -- and in this case, I

25 don't believe we did -- then our position would be we
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 1 would send something else in writing, which appears to

 2 have been done on the 17th.

 3      Q.  And did you see the response to Ms. David's

 4 e-mail sent by Mr. Valenzuela?

 5      A.  (No response).

 6      Q.  If you could look over at Exhibit 114, is this

 7 a copy of Mr. Valenzuela's response to Towanda David's

 8 October 17, 2007 e-mail regarding acknowledgements?

 9      A.  Yes, it is.

10      Q.  Did you see this on or about the same time it

11 was received by CDI?

12      A.  Probably.

13      Q.  Did you believe this to be an incomplete

14 response by PacifiCare?

15      A.  Yes.  I would also note, though, that this

16 response was received on 10/25, after the report was

17 sent to Craig Dixon on 10/20.

18      Q.  So that we're clear, when you first saw this

19 response from Mr. Valenzuela, it's dated --

20      A.  Five days after the report was submitted to --

21      Q.  -- October 25th, 2007.

22          Did you take any steps to point out to

23 PacifiCare that, at least in your mind, you believed

24 this response was incomplete?

25      A.  At that point, I knew the report was going out
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 1 to them and they would have 30 days to respond.

 2      Q.  Did you take any steps at about this time,

 3 late October 2007, to notify PacifiCare that you

 4 thought that this response was incomplete?

 5      A.  It's my belief that the report is notification

 6 that we believed that they did not adequately address

 7 the issue.

 8      Q.  Putting aside the report, did you take any

 9 steps to contact anyone at PacifiCare --

10      A.  No.

11      Q.  -- to find out any additional information

12 about claim acknowledgements?

13      A.  No.

14      Q.  Let's look at what was marked as Exhibit 29.

15          I'm sorry, 116.  Go back to 116.

16      THE COURT:  That's the letter with attachment,

17 11/9/07.

18      MR. KENT:  Q.  Look over at Page 3 of the report,

19 which is CDI 111276.  Item No. 4 states, "A review of

20 electronic paid claims data.  The analysis, however,

21 was limited to a review of timely acknowledgement

22 claims and timely payment claims," end quote.  Do you

23 see that?

24      A.  Yes.

25      Q.  Did the review of electronic claims -- let me
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 1 ask you this.  Was the electronic paid claims data

 2 analyzed for timely acknowledgment of claims?

 3      A.  Yes, the attempt was made.

 4      Q.  By Mr. Washington?

 5      A.  Yes, I believe so.

 6      Q.  He actually ran a computer query for

 7 acknowledgements?

 8      A.  Yes, but there was no data to run a query on.

 9      Q.  And he produced some work product?

10      A.  I suppose there would be his statement that it

11 was impossible to verify acknowledgment because the

12 requested information was not provided.

13      Q.  Have you ever seen any kind of output from

14 Mr. Washington?

15      A.  I don't know that there would be a possible

16 way to output information on missing data.

17      Q.  Did he tell you that there was no data in that

18 field, that he was unable to find data in that field?

19      A.  That's my understanding, that they were unable

20 to find acknowledgment dates.  The company was

21 questioned regarding that and said that they did not

22 track that information.

23      Q.  Look over at Page 11 -- well, it's Page 9 of

24 the report, CDI 111296.

25      A.  111296?
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 1      Q.  Right.

 2      A.  Okay.  We're in a different report.

 3      THE COURT:  Do you have that?

 4      THE WITNESS:  Yes, I do.

 5      MR. KENT:  Q.  Do you see, going down this table

 6 of citations by line of business, about two thirds of

 7 the way down there's a reference to CIC Section

 8 10133.66(c)?

 9      A.  Yes.

10      Q.  And then the number in the "Total" column at

11 the right is 1,125,713; is that right?

12      A.  Yes.

13      Q.  So at this point in time, CDI was alleging

14 that PacifiCare had violated this claims acknowledgment

15 statute over a million times?

16      A.  Yes, pending proof otherwise.

17      Q.  What does it mean "pending proof otherwise"?

18      A.  Well, we asked them to provide documentation.

19 They failed to provide documentation.  However, in the

20 report -- they're served a report, and they have the

21 opportunity to respond and correct any

22 misinterpretation or misunderstanding that may have

23 occurred.

24      Q.  Did you, as a representative of the CDI, do

25 anything in terms of investigating this issue of
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 1 PacifiCare's compliance with the claims

 2 acknowledgements statute other than sending out those

 3 referrals that we looked at?

 4      MR. STRUMWASSER:  "You" being Ms. Vandepas?

 5      MR. KENT:  Yes.

 6      THE WITNESS:  Referrals are the protocol, so no.

 7      MR. KENT:  Q.  Did you pick up the phone and call

 8 Ms. Berkel or someone else at PacifiCare and ask

 9 questions such as, "How do you folks acknowledge

10 claims?"

11      MR. STRUMWASSER:  Asked and answered.

12      THE COURT:  Sustained.

13      MR. KENT:  Q.  Now, let me ask you, we talked

14 about electronic claims or EDI claims yesterday.  How

15 is an electronic or EDI claim acknowledged?

16      A.  They can be acknowledged in the same manner in

17 which they were received.  The company can acknowledge

18 them electronically.

19      Q.  And out of this -- have you ever heard of a

20 997 form?

21      A.  Not off the top of my head, no.

22      Q.  Or a 997 acknowledgment form?

23      A.  Not off the top of my head, no.

24      Q.  Were you aware -- when you prepared your draft

25 report in October 2007, were you aware of the existence
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 1 of electronic or EDI health insurance claims?

 2      A.  Yes.

 3      Q.  You'd run across those before?

 4      A.  Yes.

 5      Q.  It's pretty standard in the industry?

 6      A.  Health insurance claims tend to be received

 7 electronically.

 8      Q.  The majority of health claims are received

 9 electronically; is that correct?

10      A.  I believe so.

11      Q.  Do you know what number of this 1,125,713

12 claims or violations relate to claims that were

13 received by PacifiCare electronically?

14      A.  I do not have that knowledge.

15      Q.  Do you know what number of those

16 1 million-plus claims were acknowledged electronically?

17      A.  I do not have that knowledge.  The company did

18 have the opportunity to address that specifically.

19      Q.  Did you take any steps to contact anyone at

20 PacifiCare and ask a question along the lines of, "Were

21 any of these claims, the million-plus claims, received

22 and acknowledged electronically?"

23      A.  Yes, the company received written referrals

24 about their compliance.

25      Q.  When you got what you deemed to be incomplete
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 1 responses from PacifiCare, did you at that point take

 2 any steps to contact anyone at PacifiCare, either in

 3 writing or over the phone or any other way, and ask,

 4 "Are there any of these 1 million-plus claims that were

 5 received and acknowledged electronically?"

 6      MR. STRUMWASSER:  Asked and answered.

 7      THE COURT:  Sustained.

 8      MR. KENT:  Q.  When you were -- let me ask you,

 9 were any of the 1 million-plus claims that relate to

10 this 1,125,713 alleged violations, were any of those

11 paid within 15 days?

12      A.  I don't know.  Off the top of my head, I don't

13 have any access to the data at this point.

14      Q.  When you received what you deemed to be

15 incomplete responses from PacifiCare regarding claim

16 acknowledgements, did you take any steps in writing or

17 orally to ask whether any of the claims relating to

18 this alleged 1 million-plus violations had been paid

19 within 15 days?

20      A.  No.

21      Q.  You didn't feel that was part of your

22 responsibilities in conducting this market exam?

23      A.  I felt that the inquiry specifically referred

24 to the Code.  The company could very easily open the

25 California Code book, meet the requirements, meet and
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 1 confer with their corporate counsel regarding any

 2 questions.  The company could have contacted myself or

 3 Towanda David and provided a response.

 4          I thought the company was competent enough to

 5 read the question, understand the question, to query us

 6 if there was any concerns and discuss with us any

 7 questions that they might have prior to issuing a

 8 written response to an official document from the

 9 Department of Insurance.

10      Q.  Looking back in October 2007, you knew that at

11 least some of the 1.1 million claims being referenced

12 here in this table of citations had been paid in 15

13 days or less, correct?

14      A.  No, I did not have that direct knowledge.

15      Q.  You assumed they all had been paid after 15

16 days?

17      A.  The query was how they were complying with the

18 requirements of 10133.66(c), which requires

19 acknowledgement after the specified number of days in

20 the Code.

21      Q.  When Mr. Washington was running his electronic

22 analysis of the PacifiCare claims data for

23 acknowledgements, do you know whether he looked to try

24 to ascertain which of the claims had been paid in 15

25 days or less?
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 1      A.  I don't have a specific knowledge of that.

 2      Q.  Well, did you ever ask him or Ms. David

 3 whether the electronic analysis that had been done by

 4 CDI for acknowledgements included considering whether a

 5 claim had been paid in 15 days or less?

 6      A.  I think that you're muddling the question.  I

 7 testified that Derrick Washington looked to see if

 8 there were acknowledgement dates in the data provided.

 9          The data provided, to my understanding, didn't

10 have acknowledgement dates at all, so therefore, he

11 wouldn't look to see if there was a payment made beyond

12 15 days.  It wouldn't apply.

13          I don't quite see the logic of the situation.

14 If there's no data that was requested, how could he

15 check to see if they were paid within 15 days?  I mean,

16 that wasn't what he was supposed to be checking.

17      Q.  Well, to your understanding, Ms. Vandepas, if

18 one of these million-plus claims had been paid in 15

19 days or less, that's all the acknowledgement that would

20 be necessary, correct?

21      A.  I don't dispute that, no.

22      Q.  Let me ask you, this Exhibit 116, the verified

23 written claims examination reports, who was involved in

24 the editing process from your draft report we spoke

25 about earlier, the October version, and what we've seen
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 1 marked as Exhibit 116?

 2      A.  I submitted it to my supervisor, Towanda

 3 David.  I can see from the e-mail that Towanda sent it

 4 to her boss, Craig Dixon.  I don't know exactly who

 5 else after that point.  I don't recall being CC'd on an

 6 e-mail; maybe I was.

 7          So I don't know who all might have looked at

 8 the report.  I know for sure it was Towanda David.  And

 9 I know for sure it was Craig Dixon.

10      Q.  Now, in that period between your October 19,

11 2007 draft exam report and November 9, 2007 date cover

12 letter to Exhibit 116, were you part of any

13 conversation about acknowledgements, within the CDI?

14      A.  I don't have any recollection.

15      Q.  And when I say "acknowledgements," this issue

16 of PacifiCare allegedly violating the claims

17 acknowledgement statute over a million times, did you

18 talk to anybody within CDI about that?

19      A.  I may have.  I don't have any direct

20 recollection at the time.

21      Q.  Any conversation you were privy to of somebody

22 asking, "Were any of these claims paid within 15 days

23 or less?"

24      A.  I don't have any direct recollection.

25      Q.  Any conversation about, "Were any of these
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 1 claims submitted and acknowledged electronically?"

 2      A.  Again, I don't have any direct recollection at

 3 this time.

 4      Q.  The goal of this verified written exam report,

 5 or reports, were to be as accurate as possible?

 6      A.  I think the goal is to provide a report to the

 7 company and allow them the opportunity to respond.

 8      Q.  Was the goal, in your mind, to be accurate?

 9      A.  Yes.

10      MR. KENT:  I believe we're up to 5056.

11      THE COURT:  Correct.  Exam Report Verification

12 with a November 9th, 2007 date.

13          (PacifiCare Exhibit 5056 marked for

14           identification)

15      MR. KENT:  Q.  Showing you a one-paged document

16 that's been marked as Exhibit 5056 for identification,

17 has a Bates number of CDI 39586, is that your signature

18 toward the left-hand margin about halfway down the

19 page?

20      A.  Yes, it is.

21      Q.  Did you sign this on November 9, 2007?

22      A.  Yes.

23      Q.  Is this the verification for the two reports

24 which are contained Exhibit 116?

25      A.  Yes.
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 1      MR. STRUMWASSER:  Just for the record, your Honor,

 2 116 has more than two reports in it.

 3      THE COURT:  Okay.

 4      MR. KENT:  That's actually a very good point.

 5      Q.  This verification goes to the two reports

 6 pertaining to the 2007 exam, correct?

 7      A.  Yes, it does.

 8      Q.  Also included in Exhibit 116 is a copy of the

 9 examination report for the 2006 PacifiCare exam,

10 correct?

11      A.  Yes, I believe so.

12      Q.  At what page does that begin, if you could

13 just give us the Bates number for the record?

14      A.  I believe it's CDI 000111375.

15      Q.  So is this the first time that the exam report

16 for the 2006 exam was shared with PacifiCare?

17      A.  I don't recall exactly.  Perhaps.

18      Q.  Was there any particular reason that you know

19 of that the report for the 2006 exam was not sent to

20 PacifiCare until the same time as the two reports for

21 the 2007 exam?

22      MR. STRUMWASSER:  I'm sorry.  I don't understand

23 that question.

24      THE COURT:  Could you repeat it?

25      MR. KENT:  Sure.
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 1      Q.  To your understanding, why were the three

 2 reports -- two for 2007, one for 2006 -- sent at the

 3 same time?

 4      MR. STRUMWASSER:  Your Honor, we're going to get

 5 there.  There's four reports, two and two.

 6      THE COURT:  Okay.  Why were they, the 2007 and

 7 2006 reports, sent at the same time?

 8      THE WITNESS:  I don't know the exact reason they

 9 were both sent at the same time.  I could tell you that

10 there was a delay in writing the 2006 report.

11      MR. KENT:  Q.  That delay was yours?

12      A.  I was on other exam assignments and not

13 available for report writing.

14      Q.  The other exam assignment was the PacifiCare

15 2007 exam?

16      A.  Oh, not just that, no.

17      Q.  When you were doing -- when you were preparing

18 the reports for the 2007 PacifiCare market exam, were

19 you overwhelmed with work?

20      A.  I don't really know how to accurately

21 characterize that, but I would say no.

22      Q.  When you were preparing the 2007 exam reports

23 for PacifiCare, did you feel that you had sufficient

24 time to follow up and get any questions in your mind

25 answered that needed to be answered before you
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 1 completed the reports?

 2      A.  I felt that I was under a great deal of time

 3 pressure.

 4      Q.  Time pressure placed by whom?

 5      A.  Management.

 6      Q.  Who in particular?

 7      A.  Well, I would deal mostly directly -- mostly

 8 hear it from my bureau chief.  I mean, that's who was

 9 in the bureau.  And he would communicate that to my

10 supervisor.

11      Q.  Your bureau chief being Mr. Dixon?

12      A.  That is correct.

13      Q.  Did Mr. Dixon articulate why he was putting

14 such time pressures on you?

15      A.  It was my understanding that they wanted a

16 report at approximately the same time that the DMHC

17 issued their report.

18      Q.  Do you know whether that pressure to get

19 the -- your reports completed, whether that came from

20 Mr. Dixon or was it something that had come from

21 somewhere in CDI even above Mr. Dixon?

22      A.  I don't have any direct knowledge of any

23 conversations or interactions Mr. Dixon had with

24 anybody else.

25      Q.  Well, indirect knowledge?
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 1      A.  I don't have indirect knowledge.

 2      Q.  Do you know if anybody was pressuring

 3 Mr. Dixon to get these reports done?

 4      A.  I don't have that knowledge.

 5      Q.  No one ever mentioned to you within CDI that

 6 Mr. Dixon was getting a lot of pressure from his

 7 superiors to get these reports completed?

 8      A.  No, they did not.

 9      Q.  Let's look at what was marked previously as, I

10 believe, Exhibit 1, the OSC.

11          Do you have that?

12      A.  I do have it, yes.

13      Q.  Would you look at -- have you ever had a

14 chance before today to actually read through the OSC

15 itself as opposed to the two reports that are attached

16 to it?

17      A.  They sent me the OSC.  I never really read

18 through it.

19      Q.  When you say "they," who?

20      A.  When it was --

21      MR. STRUMWASSER:  Objection to the extent it calls

22 for communication with attorneys.

23      THE COURT:  You can answer who.

24          I can't tell you whether it's a communication

25 with an attorney unless I know who they communicated
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 1 with.

 2      THE WITNESS:  Andrea Rosen.

 3      THE COURT:  Okay.  So you can't ask any more about

 4 the communication.

 5      MR. KENT:  Q.  I was just going to ask when the

 6 OSC was sent to you.

 7      MR. STRUMWASSER:  Same objection.  When she

 8 conferred with the lawyer is all privileged.

 9      MR. KENT:  There's no testimony about any kind of

10 conference or communication.  It's just when was she

11 sent the document.

12      THE COURT:  I'll allow her to answer when she

13 received the document.  Then let's go somewhere else --

14 if she remembers.

15      THE WITNESS:  I don't remember.

16      MR. KENT:  Q.  Is it sometime back in early 2008,

17 when the document's dated?

18      A.  I would say it was sometime in 2008.  I have

19 no real recollection of when I received the document,

20 though.

21      Q.  If you could look over at Page 5 of the OSC

22 which is CDI 43479, do you see on Line 15, there's a

23 reference to Section 10133.66(c)?

24      A.  Yes.

25      Q.  Then if you could look at Line 18, there
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 1 begins a sentence, reads, "An insurer's failure to

 2 acknowledge receipt of a claim wreaks even greater

 3 havoc for insureds who have already paid their

 4 providers out of pocket and are waiting for

 5 reimbursement."  Do you see that?

 6      A.  Yes.

 7      Q.  To your understanding, does Section

 8 10133.66(c) apply to acknowledgements for providers or

 9 for insureds?

10      A.  I believe this section is for providers.

11 There's a separate section for claims acknowledgement

12 for insureds.

13      Q.  If you could look over at the Exhibit 1 to the

14 OSC, which is, I believe, the first page of the

15 confidential report, Bates CDI 43504.

16          Am I correct that this is the first page from

17 the confidential report relative to the 2007 PacifiCare

18 market conduct exam?

19      A.  It is a report pursuant to Section 7735.5,

20 yes.

21      Q.  Or put another way, this could be referred to

22 as the confidential report?

23      A.  We don't always refer to it as the

24 confidential report, no.

25      Q.  Well, there are two reports.  There's a
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 1 confidential one and a public one, correct?

 2      A.  No.  There's a report pursuant to 12938, which

 3 is required to be set up on the Department of Insurance

 4 Web site and specifies code violations that have to go

 5 into that particular report.  And then there are --

 6 basically, it's a 735.5, which is all other violations

 7 that don't fall into this other report.

 8          However, the Commissioner has the authority to

 9 make this report, to my understanding, a public

10 document.  I don't know that there's any prohibition

11 against making any violations confidential.

12      Q.  Well, for ease of reference, can we refer to

13 this Exhibit 1 as the "sometimes confidential report"?

14 You'll know what I'm talking about?  Is that fair

15 enough?

16      MR. STRUMWASSER:  I think the problem here is,

17 your Honor, that Exhibit 1 is not confidential.

18      THE COURT:  Exhibit 1?  No, Exhibit 1 is a public

19 pleading in this matter.

20          How about we take the afternoon break, come

21 back in 15 minutes.

22          (Recess taken)

23      THE COURT:  Okay.  We'll go back on the record.

24 Did we decide what to call it?

25      MR. KENT:  I think I like the "formerly
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 1 confidential" one.

 2      Q.  All right.  Let's go back, Ms. Vandepas, to

 3 Exhibit 39, the first page of Exhibit 1, CDI 43504.  If

 4 I refer to this exam report as the "former" or

 5 "formerly confidential report," we'll be on the same

 6 page?

 7      A.  I think we would be on the same page, yes.

 8      Q.  Is this a copy of the final formerly

 9 confidential report?

10      A.  I believe it is, yes.

11      Q.  If you'll look over at -- four pages in, it

12 has the number "1" at the bottom of the page, but the

13 Bates number is 43507?

14      A.  Yes.

15      Q.  Do you see the date in the upper left-hand

16 corner, "January 18, 2008"?  Is that the date of this

17 final report?

18      A.  Yes.

19      Q.  If you could go over to the next page, 43508,

20 looking in the first paragraph of the section forward,

21 and I'm looking two, four, five lines down in the

22 middle of the paragraph, there's a sentence that

23 begins, "This report contains alleged violations of

24 laws other than Section 790.03 in Title 10, California

25 Code of Regulations Section 2695, et al."
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 1          Do you see that?

 2      A.  Yes.

 3      Q.  And then the next sentence reads, "A report of

 4 violations of Section 790.03 and Title 10, California

 5 Code of Regulations Section 2695, et al. will be made

 6 available for public inspection published on the

 7 Department's Web site pursuant to Section 12938 of the

 8 California Insurance Code."  Do you see that?

 9      A.  Yes.

10      Q.  Is this a typical procedure for CDI to produce

11 two reports for a market conduct examination?

12      A.  Yes.

13      Q.  And one report is what we referred to here as

14 the formerly confidential report, correct?

15      A.  Yes.

16      Q.  And one, the other report, is referred to

17 sometimes as the public report?

18      A.  Yes.

19      Q.  Fair to say that the violations of 790.03 and

20 California Code of Regulations Section 2695, et al.

21 always go in the public report?

22      A.  Yes.

23      Q.  And then everything other than the violations

24 of 790.03 and Section 2695, et al., those would go in

25 the what here we're referring to as the formerly
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 1 confidential report?

 2      A.  Yes.

 3      Q.  Now, look over at the formerly confidential

 4 report, the page CDI 43512, toward the bottom of the

 5 page, there's a box that's entitled "PLHIC," P-L-H-I-C,

 6 "Electronic Claims Paid Review."  Do you see that?

 7      A.  Yes.

 8      Q.  Prior to this particular formerly confidential

 9 report for PacifiCare's 2007 exam, have you been

10 involved in a market conduct exam where a health

11 insurers entire universe of, in this instance, paid

12 claims had been analyzed for alleged violations of the

13 Insurance Code statute?

14      A.  No, I have not.

15      Q.  So this was the first time?

16      A.  That I have been involved, yes.

17      Q.  To your understanding, has CDI, prior to this

18 2007 PacifiCare market conduct exam, included as part

19 of an examination of a health insurer, an electronic

20 analysis of that insurer's entire universe of claims,

21 whether paid or unpaid?

22      A.  I know electronic analyses have been utilized

23 before, but I was not responsible for writing reports,

24 and so I don't know exactly what was in the scope of

25 those reports.



941

 1      Q.  Let me ask it this way.  Can you point to any

 2 instance prior to this 2007 PacifiCare market conduct

 3 exam where CDI, as part of an examination of a health

 4 insurer, electronically analyzed a universe of over a

 5 million claims from one insurer to identify alleged

 6 violations of California Insurance Code?

 7      A.  I don't have any personal direct knowledge of

 8 that.

 9      Q.  Do you have any indirect knowledge?

10      A.  I have indirect knowledge that the Department

11 of Insurance did, in fact, conduct electronic analysis

12 and issue reports on carriers utilizing electronic

13 analysis.  I don't know, in particular, what lines of

14 business were reviewed.  But I do know that electronic

15 analysis was done and reports were issued based on that

16 electronic analysis.

17      Q.  Do you know of any other instance, prior to

18 this 2007 PacifiCare exam, where CDI analyzed a

19 universe of over 1 million claims for alleged

20 violations?

21      A.  I don't know the scope of the electronic

22 analysis that was done.

23      Q.  Go over to what is Page 8 of this formerly

24 confidential report, which is CDI 43514.  Looking at

25 the top row of this table of total citations, does that
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 1 refer to alleged violations of Insurance Code Section

 2 10133.66(c)?

 3      A.  Yes.

 4      Q.  And the total number of violations is what?

 5      A.  81,286.

 6      Q.  That's the number of alleged violations of the

 7 claims acknowledgements statute CDI alleges in its

 8 final formerly confidential exam report?

 9      A.  Yes, in general.  There was a correction made,

10 but yes.

11      Q.  The correction is what we saw yesterday?

12      A.  Yes, yes.

13      Q.  Now, the number 81,286, was that based on some

14 type of electronic analysis?

15      A.  The number 81,280, which I think should be

16 corrected to 81,270 was based on the company's response

17 to an inquiry.  So they're self-reporting.

18      Q.  But the question is, the number 81,280 that we

19 see on this Page 8, was that based on any type of

20 electronic analysis performed by CDI?

21      A.  It was not based on CDI electronic analysis.

22 It was based on company self-reporting.

23      Q.  That's that December 7th, 2007 letter we

24 looked at or you looked at yesterday?

25      A.  I believe so.  I believe so.
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 1      Q.  Any other basis for that number, 81,280?

 2      A.  It was the company's direct reporting.

 3      Q.  The question is, any other basis for this --

 4      A.  No.

 5      Q.  -- 81,280 alleged violations of the claims

 6 acknowledgements statute other than that 12/7 --

 7 December 7, 2007 letter?

 8      A.  No.

 9      Q.  So does that mean that the claims between the

10 original 1.1 million alleged violations in the verified

11 report that you looked at, Exhibit 116, and this

12 number, 81,280, at this point, January 2008, CDI was of

13 the mind that those claims had been properly

14 acknowledged?

15      A.  CDI was of the mind that the company had

16 reported to us accurately the number of violations of

17 10133.66(c), and, therefore, believed the statement of

18 the company that the other violations were -- you know,

19 that they did not, essentially, violate in the, I

20 guess, 1 million-plus other times.

21      Q.  Let's go over to Page 10 of this formerly

22 confidential report, CDI 43516.  Look at the second

23 paragraph from the top, "Money recovered within the

24 scope of this report was $155,787.40 as described in

25 Sections 137 and electronic paid claims review below."
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 1 Do you see that?

 2      A.  Yes.

 3      Q.  So does this mean that, as a result of the

 4 violations alleged in this formerly confidential

 5 report, PacifiCare paid out an additional $155,787.40?

 6      A.  Yes, they made payment in that amount, yes.

 7      Q.  If you could -- still on the same Page 10,

 8 almost at the middle of the page, there's a section

 9 that is entitled, "Accident and Disability," and then a

10 Paragraph No. 1.

11          If I understand your testimony from yesterday,

12 CDI cited PacifiCare for 139 violations falling within

13 Section 10123.13(a); is that correct?

14      A.  There may have been a correction.  It may have

15 been 141, actually, instead of 139.  I think there was

16 a correction in that area.

17      Q.  But at least at the point of this final

18 report --

19      A.  Yes.

20      Q.  -- the number of alleged violations was 139,

21 correct?

22      A.  Yes.

23      Q.  And PacifiCare agreed to all but eight of

24 those violations; is that right?

25      A.  That sounds correct.
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 1      Q.  And the eight that PacifiCare did not agree

 2 to, as you sit here today, can you identify those

 3 specific claims or the insureds or members

 4 corresponding to those claims?

 5      A.  No.

 6      Q.  Go over to the next page, Page 11 of the

 7 report, CDI 43517.  Toward the top, Paragraph 2, for

 8 purposes of Insurance Code Section 10169(i), CDI

 9 alleged that there were 27 violations; is that correct?

10      A.  That's correct.

11      Q.  As of the date of this report?

12      A.  No, that is correct.  I'm sorry.  I was

13 thinking about my prior testimony.

14          I may not be able to identify specifically the

15 files, but I do see in the body that, in the eight

16 remaining instances, the company's position is that the

17 referenced statute, 10123.13(a), applies to the

18 original claims processing and refers to information

19 included on the EOB.  This statute does not apply to

20 the denial letter in response to the appeal request.

21          So I believe that the eight ones that the

22 company did not agree to correspond to that issue.  I

23 cannot specifically identify them in the table of

24 master findings.  I suppose I could if I did a search

25 of the table via Word, but I believe that those are the



946

 1 eight issues.

 2      Q.  The question is, as you sit here today

 3 testifying, can you identify the eight claims for which

 4 PacifiCare did not agree there had been a violation?

 5      A.  I can't identify the specific claim.  I can

 6 identify the issue and that it appeared eight times

 7 based on what is written in the report.

 8      Q.  Okay.  Looking over on the next page, CDI

 9 43517, there's 27 alleged violations in that paragraph,

10 correct?

11      A.  That's correct.

12      Q.  PacifiCare agreed to 24 of them; is that

13 correct?

14      A.  That's correct.

15      Q.  As you sit here testifying right now, can you

16 point to the three alleged violations that PacifiCare

17 did not agree to?

18      A.  I can state that, in the body of the company

19 response, we identified the issue on those three.

20 However, I cannot specifically point to a specific

21 claim file or dispute or appeal that it applied to.

22      Q.  Now, this section of the report goes up

23 through Paragraph 8, which concludes on Page 14,

24 CDI 43512.

25          For purposes of any of these paragraphs in
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 1 which PacifiCare admitted or agreed to fewer than the

 2 total number of alleged violations raised by CDI, can

 3 you, as you sit here now testifying, point to the

 4 specific claim either by claim number or insured or

 5 some other identifying mark which claims PacifiCare did

 6 not agree were violations?

 7      A.  I cannot point to them specifically right now.

 8 I could if I spent a significant number of time going

 9 through the table of violations, yes, I believe I could

10 identify them.

11      Q.  But can you do it right now?

12      A.  Off the top of my head, no, I cannot.

13      Q.  Go over to Page 18 of this formerly

14 confidential report, CDI 43524.

15          Look at the section about halfway down the

16 page which is entitled "Electronic Claims Paid Review,"

17 in particular, the first paragraph.  You see in the

18 second and third lines, there's a reference to 40,808

19 group paid claims and 1,239 individual paid claims were

20 not reimbursed as soon as practical?

21      A.  Yes.

22      Q.  How many of those claims were contested by

23 PacifiCare?

24      A.  I don't know off the top of my head.

25      Q.  These numbers, 40,808, 1,329, were those
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 1 derived by CDI's electronic analysis of PacifiCare's

 2 claims data?

 3      A.  These specific numbers were not.  These are

 4 specific numbers that the company, PLHIC, responded to

 5 our inquiries, and said, "These are the ones where we

 6 did not pay timely."  So it is a lower number than we

 7 originally asked them about.

 8      Q.  When PacifiCare communicated that point that

 9 you've just referenced, did PacifiCare indicate that

10 the claims had not been paid timely or they had been

11 paid later than 30 working days after receipt?

12      A.  I believe that they had -- I'm sorry.  Can you

13 actually repeat the question?

14          (Record read)

15      MR. STRUMWASSER:  Now I heard the question, and

16 now I think it's ambiguous.

17      THE COURT:  I think it's clear.

18          I'm going to allow you to answer.

19      THE WITNESS:  Okay.  I believe that PacifiCare

20 agreed with the citation as we included a specific

21 reference to the Code that we were referring to so that

22 they could look up the Code and read the Code

23 requirements and be knowledgeable in their response.

24          So I believe that that was an acknowledgement

25 that they did not meet the requirements of the Code as
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 1 referenced in the original referral.

 2      MR. KENT:  Q.  So when you refer to this

 3 acknowledgment by PacifiCare, is there a particular

 4 communication you have in mind?

 5      A.  I believe we received a written response on

 6 December 7th.

 7      Q.  When you refer to this so-called

 8 acknowledgement, are you referring to any other

 9 communication received from PacifiCare?

10      A.  There may also have been responses to

11 referrals that were sent.  I would have to revisit the

12 referrals and the responses.

13      Q.  So let me ask again.  Out of this group of

14 40,808 -- let me withdraw that.

15          At the bottom of the same page, 18, CDI 43524,

16 the last paragraph states, "The electronic paid claims

17 review also detected that the company did not comply

18 with" -- excuse me -- "acknowledgment of claim receipt.

19 This violation occurred in 81,280 paid claims, 55,492

20 group and 25,788 individual.  The Department alleges

21 these acts are in violation of CIC 10133.66(c)."

22 Do you see that?

23      A.  Yes, I do.

24      Q.  And this is a reference to that December 7,

25 2008 letter from PacifiCare?
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 1      A.  Yes, I believe it is.

 2      Q.  When the Department issued this final formerly

 3 confidential exam report, January 2008, in particular

 4 this third, last paragraph on Page 18, was it the

 5 Department's understanding that CIC Section 10133.66(c)

 6 referred to calendar days or working days?

 7      A.  Let me see what we have as a description.  We

 8 utilize failure to acknowledge receipt of a health plan

 9 within 15 days.  Again, I would have to go back to the

10 Code and specifically read it.

11      Q.  Looking back to the year 2007, January 2008,

12 when you were preparing these market conduct exam

13 reports for PacifiCare, did you go back to the statute

14 books and look at, for purposes of Section 10133.66(c),

15 whether it referred to 15 working days or 15 calendar

16 days?

17      A.  I don't have a specific recollection.

18      Q.  Would you have prepared reports -- draft or

19 verified exam reports -- such as you did for PacifiCare

20 without first looking to see whether the statute that

21 PacifiCare allegedly violated over 80,000 times

22 required claim acknowledgements within 15 working days

23 versus 15 calendar days?

24      A.  It would be my practice to go back and revisit

25 a statute, but I do not have a specific recollection at
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 1 this time.

 2      Q.  I'm looking at, again, this area under

 3 "Electronic Claims Paid Review" on Page 18.  The first

 4 paragraph, which refers to Section 10123.13(a), I see

 5 in that paragraph there's an express reference to

 6 working days, "30 working days of receipt."  Do you see

 7 that?

 8      A.  Yes, I do.

 9      Q.  When I get down to that last paragraph where

10 the reference is to acknowledgment of claim receipt, it

11 doesn't specify one way or another, working versus

12 calendar.  Is there any particular reason that that

13 adjective was left out?

14      A.  I don't have a recollection.

15      Q.  Do you have a recollection that the

16 distinction or the adjective "working" or "claims" was

17 intentionally left out of this last paragraph on Page

18 18?

19      A.  No, I do not.

20      Q.  Let's look over at Exhibit 2 of the OSC, which

21 begins at CDI 43526.  Is this the first page of the

22 final public report relative to the 2007 PacifiCare

23 exam?

24      A.  Yes, I believe it is.

25      Q.  If you look over at, again, four pages into
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 1 this public report, it has Arabic No. 1 at the bottom,

 2 but the Bates number is 43529.  Do you have that in

 3 front of you?

 4      A.  Yes.

 5      Q.  The date of this final public report is

 6 January 18, 2008; is that correct?

 7      A.  That's correct.

 8      Q.  And then go over to the next page, which is

 9 CDI 43530.  The last sentence in the first paragraph,

10 "This report contains alleged violations of Section

11 790.03 in Title 10 California Code of Regulations

12 Section 2695, et al."  Do you see that?

13      A.  Yes.

14      Q.  So this is the report which has the 790.03 and

15 the 2695 violations, is that right?

16      A.  Yes.

17      Q.  So if you could go over to what has Arabic 6

18 at the bottom, it's CDI 43534, states at the top,

19 "Details of the Current Examination" at the top.  Do

20 you have that?

21      A.  Yes.

22      Q.  Then if you look at the chart that takes up

23 the first, say, half, a little more, of the page,

24 "PLHIC," P-L-H-I-C, "Sample Files Reviewed."  The total

25 number of citations is 90; is that correct?
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 1      A.  That's what's written here, yes.

 2      Q.  So for purposes of this public report, the

 3 claim -- the sample claim file review conducted by you

 4 and your team resulted in a total of 90 citations to

 5 PacifiCare, correct?

 6      A.  I believe the correct number is 92, but 90 is

 7 what was on here and what was published.

 8      Q.  And when you say "correct," that's referring

 9 to the -- that exhibit that was identified yesterday?

10      A.  Yes.

11      Q.  Then if you look down at the bottom of the

12 page, there's a chart "PLHIC Electronic Claims Paid

13 Review."  This refers to the electronic data analysis

14 that was performed by CDI on the PacifiCare claims

15 data, correct?

16      A.  That is correct.

17      Q.  This is the universe of 1,125,707 claims,

18 correct?

19      A.  That is correct.

20      Q.  And the total number of citations in this

21 report is zero arising from the electronic claims paid

22 review; is that correct?

23      A.  That's correct.

24      Q.  If you look over at what is Page 12 of this

25 public report, it's CDI 43540.  If you look toward the
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 1 bottom of the page, there's a section entitled,

 2 "Provider Contract Agreements."

 3          And then the text is, "There were no citations

 4 alleged for criticisms of insurance practices in this

 5 sample file within the scope of this report."  Do you

 6 see that?

 7      A.  Yes.

 8      Q.  So the conclusion of this public report was

 9 that, as to provider contract agreements, there were no

10 citations of PacifiCare?

11      A.  There were no public citations; that's

12 correct.

13      Q.  So there were no citations of PacifiCare in

14 this public report.  Is that a fair statement?

15      A.  Yes.

16      Q.  Then the last paragraph, "Electronic Paid

17 Claims Review," text is, "There were no citations

18 alleged or criticisms of insurer practices in this

19 sample file review within the scope of this report."

20 Do you see that?

21      A.  Yes.

22      Q.  So is it fair to say, for purposes of this

23 public report, the one that has the violations of

24 790.03 and 2695, there were no citations made of

25 PacifiCare, correct?
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 1      A.  That's right.

 2      Q.  Let's look at what previously was marked as

 3 Exhibit 116 -- I'm sorry, 118.  There's a copy of that

 4 December 7, 2007 letter.

 5          Do you have that before you?

 6      A.  Yes, I do.

 7      Q.  If you can look over at the last page, which

 8 is CDI 33427, does this page refer to the claims

 9 receipt acknowledgment issue?

10      A.  Yes.

11      Q.  If you look at the fourth line down, there's

12 the end of a sentence -- I'll read from the left-hand

13 margin, quote, "Acknowledge by payment and/or issuance

14 of an EOB within 15 calendar days," closed quote.  Do

15 you see that?

16      A.  Yes.

17      Q.  When was the first time you saw this letter?

18      A.  Sometime after December 7th.  I'm not sure of

19 the exact day.

20      Q.  Was it shortly after?

21      A.  I would assume so.

22      Q.  Was it before the final reports were issued on

23 January 18, 2008?

24      A.  I would believe so.

25      Q.  During that time period, beginning when you
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 1 first saw the copy of this December 7 letter and when

 2 the final reports were issued the next month, did you

 3 recognize that this response referred to

 4 acknowledgements by payment or issuance of an EOB

 5 within 15 calendar days?

 6      A.  Not specifically.  I don't have a specific

 7 recollection.

 8      Q.  Any discussion that you recall within CDI that

 9 you were privy to that this response referred to

10 calendar days as opposed to working days?

11      A.  I don't recall any discussion, no, I do not.

12      Q.  Let's go back to the prior page, which is

13 33426, middle of the page, where it says "Company

14 Response."  Do you have that?

15      A.  Yes, I do.

16      Q.  This refers to the alleged violations of

17 Section 10123.13(a); is that correct?

18      A.  Line 1 does.  I don't think Line 2 does.  But

19 I believe Line 1 does.

20      Q.  Let's focus on Line 1.  That refers to

21 violations of the timely processing statute, correct?

22      A.  Yes.

23      Q.  And what the response says here is, quote,

24 "The company acknowledges that 42,137 claims or 2.7

25 percent were paid after 30 working days," end quote.
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 1 Do you see that?

 2      A.  Yes, I do.

 3      Q.  Do you know, as you sit here today, how many

 4 of those 42,137 claims were contested by PacifiCare?

 5      A.  No, I do not.

 6      Q.  Do you know whether Mr. Washington's

 7 computer -- let me withdraw that.

 8          Let's take a look at what previously was

 9 marked as Exhibit 113.  It's the general inquiry or

10 general referral data dated October 12, 2007.

11          Do you have that in front of you now?

12      A.  Yes.

13      Q.  Looking up at the -- toward the top of the

14 page, about a third of the way down.  Is that a

15 quotation of Section 10133.66(c)?

16      A.  Yes, it appears to be.

17      Q.  Is that, to your reading, a correct, accurate

18 quotation of the statute?

19      A.  I believe it's a quote of the statute, yes.

20      Q.  Does it refer to working days or calendar

21 days?

22      A.  It says "working days."

23      Q.  Now, prior to the PacifiCare 2007 market

24 conduct exam, had you ever been involved in an

25 examination of a health insurer which ended -- which
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 1 resulted in an alleged violation of this particular

 2 statute?

 3      A.  I don't recall.  I don't believe so.

 4      Q.  To your knowledge, had any market conduct exam

 5 undertaken by CDI prior to the 2007 PacifiCare exam

 6 resulted in CDI alleging a violation of this claim

 7 acknowledgment statute?

 8      A.  I don't have any specific knowledge.

 9      Q.  Do you have any general knowledge?

10      A.  No.

11      Q.  Who is it that brought this statute to your

12 attention initially?

13      A.  I don't have any specific recollection of who

14 it was or if it was anyone at all.  I may have reviewed

15 the Code.

16      Q.  Is that how you think you first discovered the

17 existence of this statute, by reviewing the Insurance

18 Code?

19      A.  I don't have a specific recollection.

20      Q.  So as you sit here now, you're unsure whether

21 the existence of this statute first came to your

22 attention by virtue of you reading the Insurance Code

23 versus something somebody told you?

24      A.  I don't have a specific recollection.

25      Q.  Do you have a general recollection?
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 1      A.  Again, no, I don't.

 2      Q.  Now, looking at this quotation of the statute

 3 that's toward the top of Exhibit 113, you'll agree with

 4 me that if PacifiCare received a claim electronically,

 5 and acknowledged that claim electronically within 15

 6 working days, that would satisfy the statute?

 7      A.  Yes.

 8      Q.  Would you agree with me that if PacifiCare

 9 paid a claim within 15 working days, then that would

10 satisfy the statute?

11      A.  Yes.

12      Q.  Do you also agree that if PacifiCare sent out

13 an EOB within 15 working days of receiving a claim,

14 that would satisfy the statute?

15      A.  Can I -- I need to think for a moment.

16          Yes.

17      Q.  Would you agree with me that if PacifiCare

18 made available a method to acknowledge a claim within

19 15 working days by telephone, that that would satisfy

20 the statute?

21      MR. STRUMWASSER:  Objection, ambiguous.  Made

22 available for somebody to call in?

23      THE COURT:  Sustained.

24          Also, while we're at it, how much longer do

25 you think we have for this witness?
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 1      MR. KENT:  Despite my best intentions, I'm not

 2 going to finish in ten minutes.

 3      THE COURT:  And we need redirect, I assume.

 4      MR. STRUMWASSER:  Less than a minute.

 5      MR. KENT:  What I propose, as I understand it, we

 6 have the (insured) in the morning?

 7      MR. STRUMWASSER:  Excuse me.  That's a redacted

 8 name.

 9      THE COURT:  Well, all names of any insured I'll

10 order to be not reported.  And we can use the "W"

11 designation, or if you want to give me a confidential

12 names list, we can do that, too.

13      MR. KENT:  I apologize.  Let's use the "W."

14      THE COURT:  But it always happens.  So I just want

15 to make the order now.  But we can go off the record

16 for a minute.

17          (Discussion off the record)

18      THE COURT:  We'll go back on the record.

19          Why don't we concluded now.  We'll come back

20 tomorrow morning at 9:00 o'clock and the witness can

21 conclude then.

22      MR. STRUMWASSER:  Where are we on this briefing

23 question?

24      THE COURT:  You were going to tell me if you were

25 going to be able to get a brief tomorrow or --
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 1      MR. VELKEI:  Obviously, this is an important

 2 issue.  We'd like to confer with the client.

 3          Do you need it tomorrow?  Can we push it into

 4 the following week, have a hearing on the 28th?

 5      THE COURT:  That was the other alternative I had.

 6 I just didn't know what your resources were, what you

 7 thought you could do.

 8      MR. VELKEI:  If we could push the filing into next

 9 week so we could look at the issue, confer with our

10 client, gives us enough time.

11      THE COURT:  Can you do that by the beginning of

12 next week?  We can do something by telephone.  Would

13 that be all right?

14      MR. STRUMWASSER:  That would be fine with us.

15      THE COURT:  Is that all right?

16      MR. KENT:  That's fine.

17      MR. VELKEI:  That's fine.

18      THE COURT:  So it's the 21st, right?  So do you

19 want to do it on the 21st sometime in the morning,

20 confer by telephone?

21      MR. VELKEI:  Do you want some time to look at the

22 brief, though?

23      THE COURT:  That's a good point.

24      MR. STRUMWASSER:  I don't think you need that,

25 your Honor.
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 1      THE COURT:  Let's go off the record for a minute.

 2          (Discussion off the record)

 3      THE COURT:  Go back on the record.

 4          We've agreed that the response to Exhibit 150,

 5 the motion to compel, is essentially what it is, will

 6 be due on Monday the 21st, sometime fairly early in the

 7 day.

 8      MR. VELKEI:  By 1:30?

 9      THE COURT:  That would be fine, 1:30.  And then we

10 will have a telephone conference, which the parties

11 will arrange, and the court reporter on the line, where

12 we call in on the 22nd, December 22nd, at 11:00

13 o'clock, provided nothing goes wrong between now and

14 then.  That would make it so none of us have to travel

15 that day.  Okay.

16          Anything else?  All right.  Thank you.

17          (Whereupon, the proceedings recessed

18           at 3:55 o'clock p.m.)

19

20

21

22

23

24

25
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 5 hereby certify that the foregoing proceedings in the
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 3 WITNESSES FOR THE COMPLAINANT:

 4 WITNESS             DIRECT CROSS REDIRECT RECROSS COURT
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 2 5055 -                                             1008

 3 5056 -                                             1008
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 6           CDI 00039596 - CDI 00039597

 7 5058 - Two-page ACKNOWLEDGMENT           975       1008
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22           by ejohnsen
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19 144 - Three-page facsimile transmittal  1035      1043

20           to Shelley Cunningham - PacifiCare

21           dated 7/18/2006
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 1

 2

 3

 4

 5

 6

 7  OAKLAND, CALIFORNIA; THURSDAY, DECEMBER 17, 2009; 9:07 A.M.,

 8  DEPARTMENT A, ELIHU HARRIS STATE BUILDING, 1515 CLAY STREET,

 9  OAKLAND, CALIFORNIA; RUTH S. ASTLE, ADMINISTRATIVE LAW JUDGE

10                             -oOo-

11            THE COURT:  All right.  Anything we need to take

12  up off the record before we start today?

13            MR. STRUMWASSER:  Not for us.

14            MR. KENT:  I don't believe so.

15            THE COURT:  This is on the record.  This is before

16  the insurance commissioner of the State of California in the

17  matter of the accusation against PacifiCare Life and Health

18  Insurance Company.

19            This is OAH case number 2009061395.  Agency number

20  UPA 2007000004.

21            Today's date is December 17, 2009.

22            Counsel is present.

23            Do you have a representative from the agency?

24            MR. KENT:  Ms. Nancy Monk will be here shortly.

25  She had an early morning flight and she will be here as soon
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 1  as she can get here from the airport.

 2            THE COURT:  Do you want to proceed without her?

 3            MR. KENT:  Yes.

 4            THE COURT:  And I guess you're going to call

 5  another witness?

 6            MR. STRUMWASSER:  That's right.  Who is available.

 7            THE COURT:  All right.  Are you ready?

 8            MR. STRUMWASSER:  Well, we're going to finish off

 9  on --

10            THE COURT:  Oh, we're going to finish.  Oh, good.

11  All right.  Then since you were the last person on the stand

12  just state your name again for the record.

13                        COLEEN VANDEPAS

14  resumed the stand and testified further as follows:

15            THE WITNESS:  Coleen, C-o-l-e-e-n, Vandepas,

16  V-a-n-d-e-p-a-s.

17            THE COURT:  All right.

18                 CROSS EXAMINATION (CONTINUED)

19  BY MR. KENT:

20       Q.   Good morning, Ms. Vandepas.

21       A.   Good morning.

22       Q.   When we left off yesterday afternoon, I'd ask you

23  a couple questions about insurance code section 10133.66(c).

24  And, in particular, I believe you agreed with me that that

25  statute could be satisfied if a claim had been
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 1  electronically acknowledged or had been paid within 15 days;

 2  is that right?

 3       A.   Yes.

 4       Q.   Okay.  Do you have that -- if you could look back

 5  again at Exhibit 113.  In particular at the top part.

 6            Do you agree with me, Ms. Vandepas, that under

 7  certain circumstances the statute could be satisfied by

 8  acknowledging receipt of a claim through a web site?

 9       A.   Yes.

10       Q.   What would the circumstances be where a claim

11  could be acknowledged through a web site for purposes of

12  this statute?

13       A.   I'm not sure I understand the question.

14       Q.   Well, as I understand it, a part of your job for

15  CDI is to, in the course of your conduct exams, enforce

16  violation of statutes such as 10133.66(c); correct?

17       A.   That is correct.

18       Q.   And for purposes of your work in enforcing this

19  particular statute, the question to you is, can you tell me

20  the circumstances under which a health insurer could satisfy

21  the statute by acknowledging a claim through a web site?

22       A.   My understanding would be that the provider would

23  be given a number, a provider identification number, and

24  possibly a password, for which they could go to a web site

25  and confirm receipt of their submitted claim.
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 1           (Ms. Monk enters the room and is seated.)

 2            THE COURT:  Could we stop for one second?  The

 3  record can reflect that Ms. Monk is present.

 4            MR. KENT:  Thank you, your Honor.

 5            THE COURT:  Thank you.

 6            All right.  Sorry.

 7            Did I cut you off or have you finished?

 8            THE WITNESS:  No, that's okay.

 9            THE COURT:  Okay.  Thanks.

10  BY MR. KENT:

11       Q.   And do you know of any insurance company, health

12  insurance companies that currently acknowledge claims for

13  purposes of this statute through a web site?

14       A.   I have no idea.

15       Q.   Have you ever run across an insurance, a health

16  insurer in the course of your work that you came to

17  understand acknowledged claims through use of a web site?

18       A.   I don't have any direct knowledge of that at this

19  time.

20       Q.   Do you know whether PacifiCare acknowledges claims

21  through use of a web site?

22       A.   I don't have a distinct recollection.

23       Q.   You don't have a recollection one way or another?

24       A.   That's correct.

25       Q.   Would you agree with me that there are
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 1  circumstances where a health insurer could satisfy this

 2  statute, 10133.66(c) by acknowledging claims using the

 3  telephone?

 4       A.   Yes.

 5       Q.   Could you give me the circumstances under which a

 6  health insurer could satisfy this statute by acknowledging

 7  claims through the telephone?

 8       A.   I don't know at this time.

 9       Q.   Do you know of any -- well, but so we're clear,

10  you agree with me that an insurance company under certain

11  circumstances could satisfy this statute by acknowledging

12  claims through a telephone system?

13       A.   Yes, I do.

14       Q.   Do you know of any insurance companies or have you

15  come across any insurance companies in your experience that

16  satisfy the statute by acknowledging claims using some

17  telephone system?

18       A.   I don't know of any -- of any off the top of my

19  head.

20       Q.   Did you, in the course of your market conduct

21  exam -- well, let me ask you this question:  Do you know

22  whether PacifiCare currently acknowledges claims through a

23  telephone system for purposes of this statute, 10133.66(c)?

24       A.   I don't recall.

25       Q.   Is it, you knew at one time and you just don't
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 1  know now or you don't recall ever coming to that conclusion?

 2       A.   I think we discussed how they were doing, making

 3  acknowledgments of claims.  I don't have any recollection at

 4  this time.

 5       Q.   Who did you have those discussions with?

 6       A.   I don't recall.

 7       Q.   Were they discussions within CDI?

 8       A.   No, I believe they were discussions with company

 9  personnel.

10       Q.   Did you have any discussions within CDI about

11  PacifiCare and acknowledging claims either by telephone or

12  by web site?

13       A.   I don't recall specific discussions.

14       Q.   Do you generally recall that topic being discussed

15  with your colleagues at CDI?

16       A.   No.

17       Q.   Let me show you another document.  Well, before we

18  go on to that other document, let me ask you, to your

19  knowledge does the CDI have a formal interpretation of this

20  statute, 10133.66(c)?

21            MR. GEE:  Objection.  Ambiguous.

22            THE COURT:  Excuse me?

23            MR. STRUMWASSER:  Ambiguous.  Informal

24  interpretation.

25            THE COURT:  Like a written formal?
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 1            MR. KENT:  Sure, that's fine.

 2       Q.   To your knowledge does CDI have a written

 3  interpretation of the statute?

 4       A.   Not to my knowledge.

 5            MR. KENT:  I believe we're up to 5057.

 6            THE COURT:  Correct.

 7            All right.  5057 is an acknowledgment calculation.

 8           (Exhibit 5057 marked for identification.)

 9            THE WITNESS:  You provided me with an extra copy.

10            THE COURT:  I don't see a date.

11            MR. KENT:  For the record, I've shown you a

12  two-page document marked as Exhibit 5057 for identification,

13  Bates number CDI 249759 to 249760.  Typed in capital letters

14  toward the top of the first page are the words

15  acknowledgment calculation.

16       Q.   My question, have you seen this before?

17       A.   No.

18            MR. STRUMWASSER:  You know, your Honor, the copy

19  that Mr. Kent just gave us doesn't have any interlineation.

20            MR. KENT:  Actually, there's two different.  Let

21  me -- let me mark two documents.

22            THE COURT:  Okay.

23            This one is 5058.  And this is the same document

24  with handwriting on it.

25           (Exhibit 5058 marked for identification.)
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 1            MR. KENT:  Exactly.

 2            THE COURT:  All right.  5058.

 3            MR. KENT:  For the record, also showing you a

 4  two-page exhibit marked as Exhibit 5058 for identification,

 5  it looks to be a duplicate of what we marked as 5057, but it

 6  does have some longhand writing.

 7       Q.   The question to you, Ms. Vandepas, do you

 8  recognize 5058 either?

 9       A.   I don't recall ever seeing this document.

10       Q.   Do you recognize the handwriting on Exhibit 5058?

11       A.   No, I do not believe I do.

12            THE COURT:  This is 5059.  It is a California code

13  of regulations, title 28, managed health care.

14            Actually, I would be willing to take official

15  notice of this.  Any objection to that?

16           (Exhibit 5059 marked for identification.)

17            MR. STRUMWASSER:  None.  I just would note, I

18  don't think that the title matches what, the title page

19  matches the document.

20            THE COURT:  Okay.

21            MR. STRUMWASSER:  Only because it says complete

22  title and I don't think it's Title 28.

23            THE COURT:  All right.  But I am still willing to

24  take official notice of the laws, rules and regulations of

25  the State of California.
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 1            MR. KENT:  Thank you, your Honor.

 2       Q.   For identification purposes we marked as Exhibit

 3  5060 a document that has on the front page --

 4            THE COURT:  This is 5059.

 5            MR. KENT:  I'm sorry.  5059.  Thank you.

 6       Q.   -- 5059, a page that has printed California code

 7  of regulations, Title 28, managed health care.  If you look

 8  over, Ms. Vandepas, at the fourth page of this document.

 9            THE COURT:  Would that also be the last page?

10  BY MR. KENT:

11       Q.   That would also be the last page.  It has a page

12  number at the bottom of 64.3.

13       A.   Yes.

14       Q.   Do you have that in front of you?

15       A.   Yes, I do.

16       Q.   In the left hand column about, oh, a third or so

17  down the page there is sub part C, acknowledgment of claims;

18  do you see that?

19       A.   Yes, I do.

20       Q.   If you take a moment and read through that

21  subsection, I'd appreciate it.

22                 Were you aware before today that DMHC, the

23  Department of Health Care, had its own claims acknowledgment

24  law?

25       A.   Generally, yes.
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 1       Q.   Were you aware of that back during the time you

 2  were leading the 2007 PacifiCare market conduct exam?

 3       A.   Generally, yes.

 4       Q.   And you were aware that DMHC was conducting its

 5  own investigation of PacifiCare, the same general time frame

 6  as you were doing your exam?

 7       A.   Yes.

 8       Q.   Do you recall at some point having a comparison

 9  done between the violations raised in DMHC's interim report

10  on its investigation with insurance code statutes that you

11  were seeking to enforce or considering about enforcing with

12  respect to your exam?

13       A.   No, I do not.

14            THE COURT:  I have to confess that I'm already

15  having trouble managing the paper.  This is 5060.

16            MR. STRUMWASSER:  Now, your Honor, we could, in an

17  appropriate moment to confer to determine whether the

18  parties can provide the Court with materials which general

19  service may not give you to help manage.

20            THE COURT:  I was thinking maybe I need a file box

21  which I could get.  I'm not sure.

22            MR. KENT:  What I would suggest is we, the

23  parties, I think Mr. Strumwasser's right.  We could probably

24  confer and come up with either notebooks or something where

25  everything's accumulated at least up to date so that we can
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 1  just continue to refresh as we go through and then you'll

 2  have --

 3            THE COURT:  Okay.

 4            MR. KENT:  -- at the end of this a nice clean --

 5            THE COURT:  All right.  That would be nice.

 6            MR. KENT:  -- a clean copy.

 7            THE COURT:  At the end of the day today can you

 8  maybe work that out?

 9            MR. STRUMWASSER:  We'll work it out and have it

10  for your Honor in January.

11            THE COURT:  Okay.

12            MR. STRUMWASSER:  The vehicles, whatever they turn

13  out to be.

14            MR. VELKEI:  The exhibit.

15            MR. STRUMWASSER:  I was hoping that your Honor is

16  amend to three we can --

17            MR. VELKEI:  Your Honor, we can put it in a box

18  and a Pendeflex for each exhibits.

19            THE COURT:  I will because I'm kind of attached to

20  my blue tags.

21            MR. KENT:  Easy enough.

22            THE COURT:  Will that work?

23            MR. KENT:  Easy enough.

24            THE COURT:  This is 5060.  And it's an e-mail with

25  the top date of August 18, 2007.
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 1  BY MR. KENT:

 2       Q.   Showing you, Ms. Vandepas, a two-page exhibit, the

 3  first page is an e-mail dated August 18, 2007 with a Bates

 4  number CDI 34391.  This is a copy of an e-mail from Towanda

 5  David to Eric Johnsen, copy to you?

 6       A.   Yes, it is.

 7            MR. STRUMWASSER:  Your Honor, I just note that the

 8  second page does not have a Bates number.  Is counsel

 9  representing that they were together?

10            MR. KENT:  I'm not.  I think this may be some type

11  of control number, the second page, and that the exhibit is

12  probably just the first page.

13            THE COURT:  Shall we take the second page off?

14            MR. KENT:  That's fine.

15            THE COURT:  Thank you.

16  BY MR. KENT:

17       Q.   So the record's clear, 5060, one page exhibit, CDI

18  34391, Ms. Vandepas, who was Eric Johnsen?  Who is Eric

19  Johnsen?

20       A.   He is a senior insurance compliance officer in the

21  Los Angeles bureau.

22       Q.   Was he involved in the 2007 market conduct exam?

23       A.   Yes, he was.

24       Q.   What did he do for purposes of that exam?

25       A.   He assisted on the exam.
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 1       Q.   And in what way or ways?

 2       A.   He was assigned to the team.  He reviewed files.

 3       Q.   Did he also prepare a comparison codes checklist

 4  to include all DMHC issues identified in DMHC's draft or

 5  interim draft report?

 6       A.   I believe he prepared something as a result of

 7  Towanda's instructions.

 8       Q.   Can you explain to us in your words what this

 9  comparison codes checklist was?

10       A.   Um, basically, it was a review of what the DMHC

11  was citing, and to see if we had similar codes or not.

12       Q.   Do you know whether Mr. Johnsen, in fact, prepared

13  a comparison codes checklist?

14       A.   I think he did prepare something.

15            THE COURT:  5061 is a PacifiCare exam CDI statutes

16  that correspond to DMHC codes.

17            (Exhibit 5061 marked for identification.)

18  BY MR. KENT:

19       Q.   Showing you a document, two pages, right now

20  identified as 5061 for the record, pages CDI 34390 and

21  34388, as a preliminary question, do you know whether that

22  second page -- well, let me ask you.  What is that second

23  page, if you know?

24       A.   It's a -- basically a key to PacifiCare

25  terminology.  Their acronyms and the -- what it means.
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 1       Q.   Does that second page relate to the first page or

 2  should they be separate documents, treated as separate

 3  documents?

 4       A.   I would say you probably want to treat them as

 5  separate documents.

 6       Q.   Okay.  Fair enough.

 7            MR. KENT:  So if might, your Honor, mark the

 8  second page CDI 34388 as Exhibit 5062?

 9            THE COURT:  Yes, let me try and get them

10  separated.

11            All right.  5062 is the PacifiCare terminology

12  reference guide.

13               (5062 marked for identification.)

14  BY MR. KENT:

15       Q.   Let me ask you about 5062 first.  Is that a

16  document that was prepared within the CDI?

17       A.   I don't remember.

18       Q.   I'm asking, was it prepared by CDI as opposed to

19  being prepared by PacifiCare and then provided to CDI?

20       A.   I don't remember.

21       Q.   All right.  Back to 5061.  Is this a copy of the

22  comparison codes checklist that Mr. Erik Johnsen prepared?

23       A.   I think so.

24       Q.   And then toward the upper right hand corner there

25  is -- well, could be the name or E Johnsen, is that
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 1  Mr. Johnsen, Erik Johnsen?

 2       A.   I don't know who put it there.

 3       Q.   Now, to your understanding, is there -- well, let

 4  me -- let me ask you.  I don't see a reference to insurance

 5  code section 10133.66(c) on this page.  Do you know whether

 6  the DMHC ever cited PacifiCare for any violation of the DMHC

 7  claims acknowledgment law?

 8       A.   I don't have any recollection of other citations

 9  at all.

10       Q.   Do you ever have -- do you recall any discussion

11  with -- within CDI during the course of your market conduct

12  exam regarding why DMHC was not -- not citing PacifiCare for

13  any violations of DMHC's acknowledgment, claims

14  acknowledgment law?

15       A.   DMHC reviews a different -- they have different

16  claims adjustors, different claims systems, different

17  operational requirements.  They are not the same type of

18  claim, handled in the same manner.  DMHC could have -- could

19  conceivably find issues that we don't find and we could find

20  issues that they don't find, but I don't have any distinct

21  recollection.  I mean certainly HMO claims are processed

22  much differently than group claims or individual claims.

23       Q.   The question is, did you have a discussion within

24  CDI during your market conduct exam of PacifiCare regarding

25  why DMHC was not citing PacifiCare for any violations of
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 1  DMHC's acknowledgment, claims acknowledgment law?

 2       A.   No, but I would not necessarily expect to have

 3  them either.

 4       Q.   Yes or no?

 5       A.   No.

 6       Q.   Do you know whether DMHC regulates any PacifiCare

 7  book of business which uses the RIMS claims platform?

 8            MR. STRUMWASSER:  Your Honor, I think to avoid

 9  ambiguity here, when we're talking about DMHC and DOI, you

10  got to go further than PacifiCare.  There are two different

11  PacifiCare companies.

12            THE COURT:  Okay.

13  BY MR. KENT:

14       Q.   Do you know whether PacifiCare or any of its

15  California affiliates have a book of business regulated by

16  DMHC, which uses the RIMS claims platform?

17            MR. STRUMWASSER:  And for purposes of that

18  question, is it PHLIC?

19  BY MR. KENT:

20       Q.   Yes.

21       A.   I don't recall.

22       Q.   Is it you don't recall as you sit here today, but

23  that you think you did have an understanding at some time in

24  the past?  Or is it that you just don't recall ever having

25  an understanding about that?
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 1       A.   As I sit here today.

 2       Q.   Are you familiar with the PacifiCare of California

 3  point of service book of business?

 4       A.   No, not extensively.  No.

 5       Q.   Well, what do you know about the PacifiCare of

 6  California point of service book of business?

 7       A.   Only that that's a book of business that is not

 8  regulated by the Department of Insurance, that it is under

 9  the Department of Managed Health Care, that I did not review

10  that line of business.  Um, that, you know, I know that they

11  have some sort of point of service associated with HMO

12  contracts, but beyond that, I know nothing.

13       Q.   Well, do you know whether the point of service

14  book of business uses the RIMS claims platform?

15       A.   I don't recall.

16       Q.   The claims that you were reviewing as part of your

17  2007 market conduct exam, those claims were adjudicated

18  using the RIMS claims platform; correct?

19       A.   Yes.

20       Q.   And when you met with the DMHC folks that were

21  working on the DMHC investigation back in July or August,

22  did you discuss with them anything to do with claims

23  acknowledgments?

24       A.   I don't have a specific recollection.

25       Q.   Did you discuss with them how DMHC interprets its
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 1  claims acknowledgment law?

 2       A.   I don't have any specific recollection.

 3       Q.   If I wanted to find out how CDI interprets

 4  insurance code section 10133.66(c), where could I go to

 5  look?

 6       A.   The insurance code itself.

 7       Q.   Anywhere else?

 8       A.   The Department of Insurance doesn't issue briefs

 9  about its interpretations of -- of code.  A company can read

10  the code.  It can consult its own legal staff.  And if

11  something arises during an exam process, they certainly can

12  discuss it with the examiners and the management and market

13  conduct bureau.

14       Q.   They can pick up the phone and call someone such

15  as yourself?

16       A.   I have no authority to just -- to make policy for

17  the CDI.

18       Q.   So if I understand your testimony, if I'm just an

19  interested California citizen and I want to know CDI's

20  interpretation of section 10133.66(c), I either have to read

21  the code for myself or after I've already been subjected to

22  a market conduct exam, then I could call someone within CDI?

23            MR. STRUMWASSER:  Argumentative.  Mischaracterizes

24  her testimony.

25            THE COURT:  Sustained.
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 1  BY MR. KENT:

 2       Q.   Let's go back to -- well, Exhibit 123.

 3            THE COURT:  That is the corrected table; is that

 4  correct?

 5            MR. KENT:  Yes.

 6            THE COURT:  All right.

 7            Do you have it there?

 8            THE WITNESS:  Somewhere buried.

 9            MR. KENT:  Take your time.

10            THE COURT:  If you have trouble, I can let you use

11  the Court's copy.

12            Here.

13            THE WITNESS:  Thank you.

14            THE COURT:  Just make sure I get it back.

15            THE WITNESS:  I will.

16            I found it.  Thank you.

17  BY MR. KENT:

18       Q.   Do you have it now?

19       A.   Yes, I do.

20       Q.   Exhibit 123, does this pertain to the final public

21  report issued for the 2007 separate market conduct exam?

22       A.   Yes.

23       Q.   Tell me about the protocol that you had to follow

24  in order to get authority to modify that January 18, 2008

25  final public report that we looked at yesterday?
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 1       A.   I'm not sure what you're asking me.

 2       Q.   Well, in order to issue this Exhibit 123, this

 3  revised details of the current examination sheet --

 4       A.   Uh-huh.

 5       Q.   -- did you need to get someone else's authority

 6  within CDI?

 7            MR. STRUMWASSER:  Objection.  Mischaracterizes her

 8  testimony.  She hasn't issued anything.

 9            THE COURT:  I'm going to sustain the objection.

10  Actually, I think it's no foundation.  I don't think she

11  testified that she -- this is simply a document that she

12  created.  I think you need to ask whether or not this

13  modifies it.

14            MR. KENT:  Well, that's a very good question.

15  Maybe I jumped to conclusions.

16       Q.   Does this page that's been marked as one -- as

17  Exhibit 123 modify the final exam report?

18            MR. STRUMWASSER:  I think it's still an ambiguity

19  here.  To the extent he's asking a legal question he's

20  asking a legal question.  If he's asking whether this page

21  has been inserted in the old report, that's a different

22  question.  That is a factual question.

23            THE COURT:  Well, I know.  I think it's fair to

24  ask when it was created it was intended to modify the report

25  that was issued.  Or was it created for a litigation?  I
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 1  should I assume she knows what the intent was when it was

 2  created.  I'll allow it.

 3            THE WITNESS:  To my knowledge, this correction

 4  that was provided has not been made public.

 5  BY MR. KENT:

 6       Q.   Who prepared this document?

 7       A.   I did.

 8       Q.   Anyone assist you?

 9       A.   No.

10       Q.   Did anyone within CDI review and approve this

11  document?

12       A.   Review and approve?  I think my supervisor was

13  aware of the change.

14       Q.   That's Ms. David?

15       A.   That is correct.

16       Q.   And when you say she was aware of it, how was she

17  made aware of it?

18       A.   She was provided a spreadsheet.

19       Q.   A spreadsheet which contained what material --

20  what information?

21       A.   Information on the number of citations in the

22  report and that there was an incorrect count.

23       Q.   When was Ms. David provided with that spreadsheet?

24       A.   I'm not even sure of the exact date.  Sometime

25  last week.
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 1       Q.   Was it your idea to prepare that spreadsheet?

 2            MR. STRUMWASSER:  You know, the only problem we

 3  probably have here is that this is information that is

 4  prepared in the course of litigation.  And I -- may we

 5  simply assume that none of Mr. Kent's questions are going to

 6  communications with counsel?

 7            THE COURT:  I assume that, but I think it's fair

 8  if he asks whose idea it was to create it.  Going beyond any

 9  discussions would be inappropriate but I think that is a

10  fair question.

11  BY MR. KENT:

12       Q.   The question was whose idea was it to prepare the

13  spreadsheet?

14       A.   When the error was discovered, counsel requested

15  that we make corrections.

16       Q.   When was this error discovered?

17       A.   I'm not certain of the exact date.  Approximately,

18  gosh, seven to twelve days ago.  In that time frame.

19       Q.   This, is it the intent of the CDI to publish or

20  add this page, Exhibit 123, to the final PacifiCare 2007

21  market conduct exam report?

22       A.   I have not been aware -- made aware of any intent.

23       Q.   Have you had any discussion with any of your

24  superiors at CDI whether this page, Exhibit 123, will be

25  issued as part of the final public market conduct exam
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 1  report with PacifiCare?

 2       A.   Nobody has discussed that with me.

 3       Q.   Have you raised that issue?

 4       A.   I have not personally raised that issue, no.

 5       Q.   So as we sit here today, the officially issued

 6  PacifiCare 2007 market conduct exam report shows a total of

 7  90 citations; correct?

 8       A.   That is correct, yes.

 9       Q.   And as far as we know, that report will remain

10  with a total number of 90 citations; correct?

11       A.   I don't know.

12       Q.   Well, I'm asking, as far as you know sitting here

13  today.

14       A.   No one has advised me that there would be any

15  change.

16       Q.   And so we're clear, the 90 citations are the total

17  number of citations in the public, final public report

18  regarding PacifiCare's 2007 market conduct exam?

19       A.   The 90 citations are what are currently published

20  on the California Department of Insurance web site.

21       Q.   And you were the lead examiner for that exam;

22  right?

23       A.   That is correct.

24       Q.   And the report you produced cited PacifiCare in

25  the public report for a total of 90 violations of California
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 1  insurance law; correct?

 2       A.   That is correct.

 3       Q.   And those are the violations, that public report

 4  contains the violations that pertain to insurance code

 5  section 790.03; correct?

 6       A.   Yes.

 7            THE COURT:  This document is an e-mail with

 8  attachments with the top date of May 5, 2007, 5063.

 9            (Exhibit 5063 marked for identification.)

10  BY MR. KENT:

11       Q.   Ms. Vandepas, let me show you a multipage document

12  that has been marked as Exhibit 5063 for identification.  It

13  runs from CDI 108924 through 108964.  Also note for the

14  record that there are some color pages that are interspersed

15  in the exhibit, I'll represent for the record I don't

16  believe those were part of the original exhibit, but they're

17  there to assist in separating different parts of this

18  document.

19                 Let me ask you, Ms. Vandepas, is this a copy

20  of the draft exam report for the PacifiCare 2006 market

21  conduct exam?

22       A.   It appears to be, yes.

23       Q.   All right.

24            MR. STRUMWASSER:  Your Honor, just a housekeeping

25  matter, my copy of this, the blue has writing on it and it's
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 1  upside down.

 2            THE COURT:  Yeah, I do, too.  I'm not really

 3  concerned.

 4            MR. STRUMWASSER:  I mean our house, that typically

 5  means somebody usually reused a piece of paper.

 6            THE COURT:  Okay.

 7            MR. KENT:  Just trying to be green over on our

 8  side of the room.

 9            THE COURT:  Yes.  Okay.  No comment.

10            MR. STRUMWASSER:  So can we just assume that the

11  writing, any writing on the colored separators is not

12  intended to be part of the exhibit?

13            MR. KENT:  So stipulated.

14            THE COURT:  Okay.  Can you all give me one minute?

15  I need to check on something next.

16  (9:52 a.m.  Judge leaves the room and reenters at 9:55 a.m.)

17            Okay.  Sorry.  Go back on the record.

18            Go ahead.

19  BY MR. KENT:

20       Q.   Forgive me if I've already asked this.  Showing

21  you Exhibit 5063, a multipage document, Bates number CDI

22  108924 to 108964, is this a copy of the draft market conduct

23  exam reports for the 2006 exam of PacifiCare?

24       A.   Yes, it appears to be.

25            MR. STRUMWASSER:  And, your Honor, this does
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 1  contain confidential information.

 2            THE COURT:  Okay.

 3            MR. KENT:  We'll work with counsel --

 4            THE COURT:  To redact it?

 5            MR. KENT:  -- to redact it.

 6            THE COURT:  Do that or I can --

 7            MR. KENT:  I think the easier thing is just to

 8  redact it.  It will be easier to handle it.

 9            THE COURT:  Okay.

10            MR. STRUMWASSER:  We could just delete the tables

11  just to define it.  I think there is the only place that is

12  confidential information.

13            MR. KENT:  Well, we can work with counsel off

14  line, off the record.

15       Q.   Ms. Vandepas, so I'm clear, there was a draft

16  report for a 2006 exam, which was provided to PacifiCare;

17  correct?

18       A.   Yes.

19       Q.   And then was there -- was there a draft report

20  provided to PacifiCare for the 2007 exam?

21       A.   Not to my knowledge.

22       Q.   Was that because there wasn't enough time to

23  prepare and provide a draft report to PacifiCare for the

24  2007 exam or was there some other reason a draft report was

25  not provided?
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 1       A.   I don't know the reason.

 2       Q.   Who made the decision not to provide a draft set

 3  of the exam reports to PacifiCare for the 2007 exam?

 4       A.   I don't know specifically, but I believe that

 5  would be a management decision.

 6       Q.   And management, when you say management, who in

 7  particular?

 8       A.   The bureau chief, Craig Dixon, or the division

 9  chief at that time, Joel Laucher.

10            MR. KENT:  Thank you, Ms. Vandepas.  That's all I

11  have for now.  (9:58 a.m.)

12            THE COURT:  Okay.

13            MR. STRUMWASSER:  Very briefly, your Honor.

14                      REDIRECT EXAMINATION

15       Q.   First of all, Ms. Vandepas, you were asked this

16  morning by Mr. Kent about telephonic acknowledgment; do you

17  recall that testimony?

18       A.   Yes.

19       Q.   A hypothetical before you.  If Dr. House submits a

20  claim to PacifiCare and the next day PacifiCare, somebody at

21  PacifiCare picks up the phone and calls Dr. House's

22  bookkeeper and says we got the claim and gives all the

23  necessary information; is that a telephonic acknowledgment?

24       A.   I suppose it could be, yes.

25       Q.   If Dr. House submits a claim and PacifiCare never
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 1  calls, writes, or otherwise takes any affirmative action,

 2  but has a phone number in the yellow pages for PacifiCare,

 3  is that a telephonic acknowledgment?

 4            MR. KENT:  Objection.  Leading.

 5            THE COURT:  Overruled.

 6            THE WITNESS:  No, it is not.

 7            MR. STRUMWASSER:

 8       Q.   If a -- do you know whether insurers ever --

 9  strike that.  Do you know whether providers ever submit

10  claims to insurance companies directly or indirectly over

11  the web?

12       A.   Yes.

13       Q.   Yes, you know and yes, they do?

14       A.   Yes, I know, and yes, they do.

15       Q.   And in those instances, is it your understanding

16  or is it not your understanding that those claims are

17  affirmatively acknowledged by the insurer or its agent over

18  the web?

19       A.   Yes.

20       Q.   Ms. Vandepas, would you take a look at exhibit --

21  well, let's take a look at the OSC Exhibit One in evidence,

22  the first Exhibit Two of the 735.5 report and turn, please,

23  to page 18.

24                 Do you recall answering some questions from

25  Mr. Kent on Wednesday about -- about the three paragraphs at
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 1  the bottom of this page?

 2       A.   Yes.

 3       Q.   And specifically the lower, the third of the three

 4  paragraphs, the bottom paragraph on the page there is a

 5  reference to 81,280 paid claims; do you see that?

 6       A.   Yes, I do.

 7       Q.   What is your understanding of when PacifiCare

 8  acknowledged those 81,280 claims?

 9       A.   It is my understanding that PacifiCare never

10  acknowledged those claims.

11       Q.   So is it your testimony that the statement here

12  that PacifiCare did not acknowledge those claims -- strike

13  that.  Never is more than forty -- is more than 15 working

14  and calendar days?

15       A.   Yes.

16            MR. STRUMWASSER:  Your Honor, I have a question

17  that does not go to the cross, but is pertinent and brief

18  questions that were pertinent and I hope helpful to the

19  motion that your Honor is going to hear on Tuesday.

20            THE COURT:  All right.  I'll allow it.

21  BY MR. STRUMWASSER:

22       Q.   Ms. Vandepas, would you take a look at Exhibit 115

23  in evidence?

24            THE COURT:  It's a cover sheet fax dated 10/17/07.

25
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 1  BY MR. STRUMWASSER:

 2       Q.   Ms. Vandepas -- oh, you're still looking?  I'm

 3  sorry.

 4            THE COURT:  She hasn't found it yet.

 5            THE WITNESS:  I have a lot of stuff here.

 6            MR. STRUMWASSER:  You know, one of the problems I

 7  think is, at least for our copy, the second page started

 8  out as -- Exhibit 115 started out as the second page of 114

 9  and then got severed.

10            THE WITNESS:  It is the first page of 114?

11            MR. STRUMWASSER:  Yeah.

12            THE WITNESS:  Maybe I have it.

13            THE COURT:  Yeah, we did take them apart.

14            Did you want to look at the court copy?

15            THE WITNESS:  Yes, please.

16            THE COURT:  There you go.

17            THE WITNESS:  Thank you.

18  BY MR. STRUMWASSER:

19       Q.   Okay.  You have that.

20       A.   Yes, I do.

21       Q.   Does Ms. David in this document request of

22  PacifiCare the production of additional files?

23       A.   Yes.  She's requesting 25 files on the

24  seventeenth.

25       Q.   On October 17.  That's 25 individual paid claims
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 1  in the first paragraph; right?

 2       A.   That's correct.

 3            MR. STRUMWASSER:  I would like to have marked as

 4  our next in order an e-mail from Jose Valenzuela to Ms.

 5  David dated October 22, PAC 0046702.

 6            THE COURT:  All right.  I have the next number is

 7  143.  And it's an e-mail with the top date of October 22,

 8  2007.

 9            (Exhibit 143 marked for identification.)

10  BY MR. STRUMWASSER:

11       Q.   Do you recognize this document, Ms. Vandepas?

12       A.   Yes.

13       Q.   Was this the cover for the response to Ms. David's

14  inquiry?

15       A.   Yes.

16       Q.   So this is the response to, on October 22, to the

17  October 17 fax?

18       A.   Yes, it is.

19       Q.   And was PacifiCare able to produce the 20 --

20  produce 20 of the 25 files on October 22?

21       A.   Yes.

22       Q.   And it didn't produce the others because they

23  were, for one reason or another, not responsive?

24       A.   That's correct.

25       Q.   Ms. Vandepas, with regard to the -- with regard to
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 1  the speed with which the market conduct examination of

 2  PacifiCare in 2007 was conducted, in your experience what is

 3  the effect on a market conduct exam if there is greater

 4  speed or urgency in its completion?

 5       A.   Time pressures means the examiners have less time

 6  to thoroughly review files.  In general, that results in

 7  fewer citations.

 8            MR. STRUMWASSER:  Thank you.

 9            I have no further questions, your Honor.

10            THE COURT:  All right.  Any --

11            MR. KENT:  Just a few.

12            MR. STRUMWASSER:  A few? (10:05 a.m.)

13                      RECROSS EXAMINATION

14  BY MR. KENT:

15       Q.   If we could go back to, I believe it was Exhibit

16  113.  Take a look at the top part.  Do you have that, Ms.

17  Vandepas?

18       A.   Yes, I do.

19       Q.   Now, tell me how frequently claims are submitted

20  to PacifiCare by web site?

21       A.   I don't know.

22       Q.   Via web site?

23                 Do you know whether any claims are submitted

24  to PacifiCare -- let's look back at the 2006 2007 time

25  frame, were there any claims were submitted to PacifiCare
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 1  via a web site?

 2       A.   I don't know.

 3       Q.   Looking back at that 2006 2007 time period, how

 4  many claims were submitted to PacifiCare by telephone?

 5       A.   I don't know.

 6       Q.   Were any claims submitted to PacifiCare during the

 7  2006 2007 time frame by telephone?

 8       A.   I don't know.

 9       Q.   Do you know whether in the 2006 2007 time frame

10  PacifiCare would accept a claim submission over the

11  telephone?

12       A.   I don't know.

13       Q.   Okay.

14                 Let me ask you, if I understand your

15  testimony a little bit ago in response to Mr. Strumwasser's

16  question, you indicated that in your mind if a health

17  insurer made a phone call to someone submitting a claim,

18  that that would satisfy the statute for claims

19  acknowledgment.

20            MR. STRUMWASSER:  I think you said could under

21  specified circumstances, not would.

22            THE COURT:  I'm sorry.  Can you repeat the

23  question?

24            MR. KENT:  All right.

25       Q.   If I understand your testimony, it's your opinion
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 1  that if a health insurer picked up the phone, called a

 2  person who had submitted a claim and told that person we've

 3  got your claim, that that would satisfy this statute,

 4  10133.66(c).

 5       A.   In part, yes.

 6       Q.   What part wouldn't be satisfactory?

 7       A.   Well, the company still has the duty to record the

 8  received date of the claim.  I don't know if the company is

 9  adequately recording the received date of the claim, but

10  acknowledging receipt of the claim would certainly meet the

11  requirements, yes.

12       Q.   But that, in your opinion, if a health insurer

13  created a toll free telephone line where someone who was

14  submitting a claim could pick up the phone, call and find

15  out if the insurer had received that claim, that would not

16  satisfy this claims acknowledgment statute?

17       A.   I don't even understand what you asked me.

18       Q.   Well, let's say our health insurer, our

19  hypothetical health insurer, has a 1 (800) number or 1 (866)

20  toll free phone number, a dedicated customer service line,

21  where a provider who submits an insurance claim can call

22  that line and find out whether or not the claim has been

23  received.  Are you with me so far?

24       A.   Yes.

25       Q.   In your mind, would that satisfy this statute,
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 1  10133.66(c)?

 2       A.   As long as they could identify that the claim has

 3  been received and the date of receipt of claim could be

 4  identified as well, then, yes, I believe so.

 5       Q.   Okay.  Just a couple more questions.  The -- you

 6  referred to the 81,280 figure for alleged violations of the

 7  claim acknowledgment statute a moment ago.  Do you recall

 8  that?

 9       A.   I don't believe I referred to it.

10       Q.   Well, we looked or you looked at the what we call

11  the formerly confidential exam report, page 18.

12       A.   Yes, I did.

13       Q.   Last paragraph?

14       A.   Yes, I did.

15       Q.   And how many of that -- of those claims, the

16  81,280 were acknowledged by electronic means?

17       A.   I don't believe any were.

18       Q.   Why do you say that?

19       A.   Because the company's response was that they did

20  not do this.

21       Q.   Okay.  Let's put the response to the side for a

22  second.  Let's say, in fact, some portion of the 81,280

23  claims, in fact, had been acknowledged electronically.  Are

24  you with me so far?

25       A.   No.
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 1       Q.   Well, let's go back then and look at it this way.

 2  As part of your work on the 2007 market conduct exam, did

 3  you obtain information regarding what percentage or what

 4  number of these 81,280 claims, in fact, had been received

 5  and acknowledged telephonically?  I mean electronically.

 6  Not telephonically.

 7       A.   I don't believe you asked that question.

 8       Q.   Okay.  And looking back at the -- your work in the

 9  2007 exam, did you find out any information as to what

10  percentage or what specific number of these 81,280 claims,

11  in fact, had been acknowledged via web site?

12       A.   I don't believe so.

13       Q.   Then looking back at the 2007 exam, did you find

14  out any information as to what percentage or what number of

15  the 81,280 claims, in fact, had been acknowledged by

16  telephone?

17       A.   I don't believe so. (10:14 a.m.)

18            MR. KENT:  That's all I have, your Honor.

19            THE COURT:  All right.  Anything further?

20                  FURTHER REDIRECT EXAMINATION

21            MR. STRUMWASSER:  Ms. Vandepas, if the University

22  of California Medical Center submits a thousand claims.

23            THE COURT:  Mr. Strumwasser, you might want to put

24  your hand down for the reporter.

25            MR. STRUMWASSER:  Sorry.
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 1  BY MR. STRUMWASSER:

 2       Q.   If the University of California Medical Center

 3  submits a thousand claims today to PacifiCare, and

 4  PacifiCare takes no affirmative action to respond on a

 5  claims specific basis but says I've got an (800) number and

 6  your claims director can call it, has it acknowledged those

 7  one thousand claims?

 8       A.   No, it has not.

 9            MR. KENT:  Leading.  Incomplete hypothetical.

10            THE COURT:  All right.  Overruled.

11  BY MR. STRUMWASSER:

12       Q.   Your answer?

13       A.   No.

14            MR. STRUMWASSER:  Nothing further.

15            THE COURT:  All right.  Anything further?

16            MR. KENT:  No.

17            MR. STRUMWASSER:  May this witness be relieved?

18            MR. KENT:  Yes.

19            THE COURT:  All right.

20            MR. STRUMWASSER:  Your Honor, may I move 143?

21            THE COURT:  Yes.  Any objection to 143?

22            MR. KENT:  No objection, your Honor.  And actually

23  before the witness, we ought to move the -- our exhibits

24  into evidence.  And so I would just ask that the witness

25  stand by if, for some reason, there is some issue we have to
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 1  ask her a question about.

 2            THE COURT:  All right.  I'm going to enter 143.

 3                   (Exhibit 143 in evidence.)

 4            I may have to go back a page.  So the last one I

 5  have, any objection to 5040?

 6            MR. STRUMWASSER:  No objection.

 7            THE COURT:  That will be entered.

 8                  (Exhibit 5040 in evidence.)

 9            Any objection to 5041?

10            MR. STRUMWASSER:  I'm sorry.  No objection.

11            THE COURT:  That will be entered.

12                  (Exhibit 5041 in evidence.)

13            5042.

14            MR. STRUMWASSER:  No objection.

15            THE COURT:  That will be entered.

16                  (Exhibit 5042 in evidence.)

17            5043.

18            MR. STRUMWASSER:  No objection.

19            THE COURT:  That will be the entered.

20                  (Exhibit 5043 in evidence.)

21            5044.

22            MR. STRUMWASSER:  No objection.

23            THE COURT:  That will be entered.

24                  (Exhibit 5044 in evidence.)

25            5045.
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 1            MR. STRUMWASSER:  No objection.

 2            THE COURT:  That will be entered.

 3                  (Exhibit 5045 in evidence.)

 4            5046.

 5            MR. STRUMWASSER:  No objection.

 6            THE COURT:  That will be entered.

 7                  (Exhibit 5046 in evidence.)

 8            5047.

 9            MR. STRUMWASSER:  I don't know if we have 5047.

10            THE COURT:  It's the handwritten notes.

11            MR. STRUMWASSER:  Yeah.  No objection.

12            THE COURT:  Okay.  That will be entered.

13                  (Exhibit 5047 in evidence.)

14            Okay, actually 5048 was entered.

15                  (Exhibit 5048 in evidence.)

16            All right.  5049.

17                  (Exhibit 5049 in evidence.)

18            MR. STRUMWASSER:  No objection.

19            THE COURT:  That will be entered.

20            5050.

21            MR. STRUMWASSER:  No objection.

22                  (Exhibit 5050 in evidence.)

23            THE COURT:  5051.

24            MR. STRUMWASSER:  No objection.

25            THE COURT:  Those will be entered.
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 1                  (Exhibit 5051 in evidence.)

 2            5052.

 3            MR. STRUMWASSER:  No objection.

 4            THE COURT:  That will be entered.

 5                  (Exhibit 5052 in evidence.)

 6            5053?

 7            MR. STRUMWASSER:  No objection.

 8            THE COURT:  That will be entered.

 9                  (Exhibit 5053 in evidence.)

10            5054 is just for the record, those are the

11  confidentiality issues.

12            MR. STRUMWASSER:  Right.

13            THE COURT:  Um, 5055 is, got a confidentiality

14  envelope I attached to it.  Any objection?

15            MR. STRUMWASSER:  No objection.

16                   (Exhibit 5055 in evidence)

17            THE COURT:  5056?

18            MR. STRUMWASSER:  No objection.

19            THE COURT:  That will be entered.

20                  (Exhibit 5056 in evidence.)

21            5057.

22            MR. STRUMWASSER:  We don't have anybody

23  authenticating it.

24            THE COURT:  All right.  Do you want to hold that

25  until --
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 1            MR. KENT:  That's fine.  It's -- we believe --

 2  well, it's a CDI document so we'll get it authenticated

 3  somewhere in this process.

 4            THE CURT:  All right.

 5            MR. STRUMWASSER:  Actually, you know what, the way

 6  we've been doing this, it doesn't matter.  We have no

 7  objection to 5057 coming in.

 8                  (Exhibit 5057 in evidence.)

 9            THE COURT:  And 5058.

10            MR. STRUMWASSER:  Same deal.  It can come in.

11            THE COURT:  No objection.

12            MR. STRUMWASSER:  If we can produce it.

13                      (5058 in evidence.)

14            THE COURT:  All right.  I'll take official notice

15  of all laws, rules and regulations in this matter so I'll

16  take official notice of those and any law of the State of

17  California or any authenticated law or some other

18  jurisdiction.

19            Um, 5060 is an e-mail.

20            MR. STRUMWASSER:  No objection.

21            THE COURT:  That will be entered.

22                  (Exhibit 5060 in evidence.)

23            5061 is the comparison.

24            MR. STRUMWASSER:  No objection.

25            THE COURT:  That will be entered.
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 1                   (Exhibit 5061 in evidence)

 2            5062.

 3            MR. STRUMWASSER:  You know, 5062, I mean obviously

 4  we produced it but there's a -- its prominence is unknown to

 5  us.  I don't know whether this is a CDI or a DMHC document

 6  or some other document.

 7            THE COURT:  She didn't know either.  Do you want

 8  to look into that and get back to it?

 9            MR. KENT:  That's fine.

10            THE COURT:  All right.  And 5063.

11            MR. STRUMWASSER:  No objection.

12            THE COURT:  That will be entered.

13                  (Exhibit 5063 in evidence.)

14            MR. STRUMWASSER:  5063, again, we're going to have

15  confidentiality issues that we have to work out.

16            MR. VELKEI:  Your Honor, also on 5046, just to be

17  clear, there were four pages that we had not removed the

18  confidentiality designations on and I have a form, a

19  redacted form that we can put in the record.

20            THE COURT:  All right.

21            MR. VELKEI:  If I may approach on that.

22            THE COURT:  Yes, of course.

23            MR. STRUMWASSER:  That is the happy face slide

24  show?

25            MR. VELKEI:  Yes, sir.  This should be the one
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 1  that goes in the file.

 2            THE COURT:  And then we don't have any problem

 3  with it?

 4            MR. KENT:  Right.

 5            MR. STRUMWASSER:  Yes, we do.

 6            THE COURT:  Does this still?

 7            MR. VELKEI:  Pages 10, 16, 22, and 26.  Here's a

 8  redacted version of that.

 9            THE COURT:  Okay.  So that's still an issue?

10            MR. STRUMWASSER:  Yes.

11            THE COURT:  All right.

12            I'll put them together and then -- I'm not usually

13  a procrastinator.

14            Anything else?

15            All right.  And you're claiming trade secrets on

16  those?

17            MR. VELKEI:  Yes, ma'am.

18            THE COURT:  Anything else?

19            MR. STRUMWASSER:  No.  Would your Honor like a

20  submission on that in the fullness of time --

21            THE COURT:  I guess so.  Something short and sweet

22  from PacifiCare.  Kind of paperwork up that it's not

23  something I deal with on a regular basis to be perfectly

24  honest.

25            MR. VELKEI:  It is pretty nonconfidential, your
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 1  Honor.

 2            MR. STRUMWASSER:  As you can tell.

 3            MR. VELKEI:  It should be noncontroversial.

 4            THE COURT:  They looked sensitive but I don't know

 5  what the difference so, all right.

 6            Um, so everything is in.  We have some

 7  confidentiality problems except 5062.

 8            May this witness be released?

 9            MR. KENT:  Yes.

10            THE COURT:  Thank you very much.  You're free to

11  go or stay, whatever you prefer.

12            Um, so let's take a break and come back and then

13  we'll take about 15 minutes.

14            MR. STRUMWASSER:  Fine.

15               (Recess from 10:20 to 10:40 a.m.)

16                  (Off-the-record discussion.)

17            MR. STRUMWASSER:  Do you want to do that right

18  now?

19            THE COURT:  Might as well.  So we'll put on the

20  record that, as to the matter of PacifiCare in the, um, the

21  public records documents that were held back, 12 was left

22  for finding out who had authored it, etc., and I understand

23  that it is going to be released to PacifiCare.

24            MR. STRUMWASSER:  Yeah.  And the record should

25  show we consulted with DMHC on that.  And they had no
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 1  objection.

 2            THE COURT:  Okay.  That takes care of that.

 3            The other thing if we can go off the record for a

 4  minute.

 5      (Off-the-record discussion from 10:40 to 10:41 a.m.)

 6            Okay.  So we'll go back on the record and you're

 7  going to call your next witness?

 8            MR. STRUMWASSER:  Yes, your Honor.  Our next

 9  witness is an insured whose's identity is being redacted and

10  --

11            THE COURT:  All right.

12            MR. STRUMWASSER:  -- whose testimony will involve

13  protected health insurance information.  We have been

14  referring to her as W.  Her name obviously has been provided

15  to counsel.  Your Honor has it as well.

16            THE COURT:  Okay.

17            MR. STRUMWASSER:  So with that understanding we'll

18  now going to call Ms. W.

19            THE COURT:  I'm going to order that when the

20  transcript is produced that any slips by anybody which

21  sometimes happen, that that be recorded and reported as Ms.

22  W.

23            MR. STRUMWASSER:  Thank you, your Honor.

24            THE COURT:  All right.  Thank you very much.

25                            MS. W.,
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 1  was sworn and testified as follows:

 2            THE COURT:  Come forward, please.

 3            Could you raise your right hand?

 4                 Do you solemnly swear or affirm the testimony

 5  you're about to give is the truth, the whole truth and

 6  nothing but the truth?

 7            THE WITNESS:  I do.

 8            THE COURT:  Please be seated.

 9            All right.  And we've agreed that this is Ms. W.

10            MR. STRUMWASSER:  Thank you, your Honor.

11            THE COURT:  All right.  Go ahead.

12                       DIRECT EXAMINATION

13  BY MR. STRUMWASSER:

14       Q.   Ms. W, are you employed?

15       A.   Yes.  Yes.

16       Q.   What kind of work do you do?

17       A.   I'm a medical transcriptionist for a pathology

18  group in Tarzana, California, T-a-r-z-a-n-a.

19       Q.   And how long have you been continuously employed

20  with them?

21       A.   Continuously since 2005.  September of 2005.

22       Q.   Are you married?

23       A.   Yes.  Thirty-one years.

24       Q.   In December of 2005 was your family enrolled in a

25  group health insurance plan?
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 1       A.   Yes, we were.

 2       Q.   Through your employer or your husband's?

 3       A.   Through my husband.

 4       Q.   When had that coverage commenced?

 5       A.   November 1, 2005.

 6       Q.   And what was the insurance company carrying that

 7  policy?

 8       A.   PacifiCare.

 9       Q.   Now, you had disputes with PacifiCare regarding

10  medical care for one of your children, your son; right?

11       A.   Yes.

12       Q.   And we're going to refer to him simply as your son

13  here with the understanding that it's the one, if there are

14  more than one, that was involved in this dispute.

15                 What year and month was your son born?

16       A.   He was born January of 1985.

17       Q.   So he's currently 24?

18       A.   Yes.

19       Q.   And does he suffer from a serious medical

20  condition?

21       A.   My son suffers from Crohn's disease.

22       Q.   When did the disease first manifest itself?

23       A.   In his senior year of high school, spring of 2003

24  he became symptomatic and he was actually diagnosed,

25  formally diagnosed in August of 2004.
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 1       Q.   Did he require surgery in 2003?

 2       A.   Yes.  He has fistulizing Crohn's disease.  He had

 3  a perirectal abscess that required surgery in December of

 4  2003.

 5       Q.   Did you have insurance, did your family have

 6  insurance at that time?

 7       A.   Yes.

 8       Q.   With what company?

 9       A.   It was with Atkins at that time.

10       Q.   Did you have any problems getting your medical

11  expense in 2003 paid?

12       A.   No.

13       Q.   In early December 2005 where was your son?

14       A.   My son was a junior at University of California,

15  Santa Cruz.

16       Q.   And on December 2, 2005 did he experience a

17  medical episode involving his Crohn's?

18       A.   He had another abscessing perirectal abscess that

19  required emergency surgery.

20       Q.   And where was he taken?

21       A.   He was taken to Santa Cruz Dominican Hospital.

22       Q.   Following the December 2 episode, December 2,

23  2005, did you receive any written communications from

24  PacifiCare regarding your son's coverage?

25       A.   In mid -- mid December.
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 1            MR. STRUMWASSER:  Your Honor, I'm going to give

 2  the witness a copy of Exhibit 128 in evidence.

 3            THE COURT:  Fine.

 4            MR. STRUMWASSER:  Ms. W, this is a -- well, strike

 5  that.

 6       Q.   Is this a copy of a request for assistance you

 7  filed with the Department of Insurance?

 8       A.   Yes, it is.

 9       Q.   And you see there are Bates numbers at the lower

10  right corner of every page?

11       A.   Yes.

12       Q.   And I'll be referring to some of them in that way.

13       A.   Okay.

14       Q.   And starting with the document CDI 00225095 in

15  this package, can you turn to that?

16       A.   Uh-huh.

17       Q.   Is this an EOB that you received?

18       A.   Yes.

19       Q.   And was this for services provided to your son on

20  December 2?

21       A.   96 actually.  It is not 95.

22       Q.   I'm sorry.

23       A.   Yeah.  Let's hang on.  Here, 98.  98 is for 12/2

24  at Dominican Santa Cruz Hospital, 98.

25       Q.   Thank you.
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 1                 And was that claim paid?

 2       A.   At that time, no.

 3       Q.   And --

 4       A.   It was not.

 5       Q.   And what do you understand the remark code to say

 6  about why it was not paid?

 7       A.   They were requesting, they were requesting to find

 8  out if we had secondary insurance or other secondary

 9  insurance in force at the time.

10       Q.   So they were asking whether you had other coverage

11  also on your son?

12       A.   Yes.

13       Q.   And the date of that inquiry, the date of that EOB

14  is --

15       A.   The check date is 12/15/2005.

16       Q.   Right.  Was there a check accompanying this EOB?

17       A.   No.  It wasn't paid.  The check amount is zero on

18  this form.

19       Q.   In your experience receiving now EOBs from

20  PacifiCare, have you come to understand that there may be a

21  check date shown but no check and no payment?

22       A.   Well, we never received the check.  There would be

23  an indication that the doctor received the check but there

24  was no check.  This amount was zero.

25       Q.   So now if you would, please, turn to CDI 225094, a
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 1  few pages earlier.  Is this the PacifiCare inquiry regarding

 2  other insurance covering your son?

 3       A.   Yes.  It's dated December 15.

 4       Q.   As far as you recall, was this the first such

 5  inquiry you received?

 6       A.   To my recollection, this was the first.

 7       Q.   So looking at 5097 and 5094, 5097 is an EOB?

 8       A.   Ninety-eight?

 9       Q.   5098 rather, excuse me, 5098 is an EOB denying

10  coverage and closing the file on December 15 for your

11  failure to have responded to an inquiry that was sent out by

12  PacifiCare on December 15; is that right?

13       A.   Correct.

14       Q.   Did, in fact, your son have other medical

15  insurance?

16       A.   He did through school.

17       Q.   He had student health insurance?

18       A.   Yes, he had student health insurance that was

19  provided by UC Santa Cruz.

20       Q.   And was that -- what was the carrier?

21       A.   That was Blue Cross.

22       Q.   Was the student health insurance primary or

23  secondary?

24       A.   The student health insurance was secondary.  My

25  son was still considered a dependent so he came under my
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 1  husband's policy through work.

 2       Q.   Can we go off the record for a second?

 3                  (Off-the-record discussion.)

 4            MR. STRUMWASSER:  Back on?

 5            THE COURT:  Yes.

 6  BY MR. STRUMWASSER:

 7       Q.   Ms. W, how did you respond to the PacifiCare

 8  inquiry regarding other insurance for your son?

 9       A.   Well, the December 15 is right near the holidays.

10  I was trying to help my son with his recovery and, we went

11  through the holidays.  And on January 3 I called PacifiCare

12  to give them the information, find out what they needed, and

13  give them the information that they were requesting.

14       Q.   Do you know to whom you spoke at PacifiCare?

15       A.   I believe I spoke with Stacey.

16       Q.   And what did she tell you to do?

17       A.   She told me that what information they needed,

18  and -- and then I provided that information.

19       Q.   You did provide that information?

20       A.   I did.  I believe I spoke with a Gino and gave him

21  that information the same day once I got it from my son.

22       Q.   And what day was that?

23       A.   I believe it was the third of January in 2006.

24       Q.   Following that, did you receive additional EOBs

25  regarding the secondary insurance issue?
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 1       A.   Yes, we did.  And I contacted PacifiCare on

 2  January 13 and sent a fax with the information to the

 3  attention of Sonia, and I called back to make sure she

 4  received it and she had not, that they had not received it.

 5  So then I spoke with a Sharon at that time and re-faxed it

 6  and she confirmed that they had received the fax.

 7       Q.   When your son went into Dominican Hospital, were

 8  you concerned about his insurance coverage?

 9       A.   Well, yes.  Because it was a new policy that just

10  started on November 1 and we were concerned because he

11  wasn't going to be able to complete his finals because of

12  this surgery.  And so we wanted to make sure that he was

13  still considered, because he wasn't going to complete his

14  finals, we wanted to make sure that he was still eligible.

15       Q.   You wanted to make sure his medical condition

16  didn't cause him to lose his medical insurance?

17       A.   Correct.

18       Q.   So what, if anything, did you do in response to

19  that concern?

20       A.   My husband and his HR person at the place that he

21  worked called on that Monday, I believe it was the fifth of

22  December, called and spoke with the small groups

23  administrator for PacifiCare and told him what the situation

24  was with my son.  And the small groups administrator had

25  indicated that there would be no problem with covering my
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 1  son's medical expenses because PacifiCare had changed their

 2  policy some months earlier regarding not requiring student

 3  status for health care up to age 25.

 4       Q.   So following the information that your husband got

 5  from the PacifiCare small groups coordinator, did you think

 6  you were okay with your son's --

 7       A.   Absolutely.  We were focusing on my son at that

 8  point and not worried about the insurance at that point.

 9       Q.   And did you continue to get EOBs asking about the

10  secondary insurance?

11       A.   Um, up until we cleared up the -- the question in

12  January, January 13, yeah.

13       Q.   In January, did your son suffer another episode?

14       A.   My son had made arrangements with his professors,

15  when he had his emergency surgery in December he made

16  arrangements to go back to school to take the finals that he

17  missed to complete his February or his fall quarter.  And so

18  he went back to school to take care of his finals and to do

19  his winter quarter and had another episode and went to

20  urgent care in excruciating pain.

21       Q.   And when was that?

22       A.   January 5, 2006.

23       Q.   And following -- following that episode what was

24  decided about your son's health care?

25       A.   It was decided that he needed to come home for the
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 1  quarter so that we could figure out how to manage his

 2  illness and if he would go on a medical leave of absence.

 3  He had that approved through his school.  He was a regent

 4  scholar at the university.  He had it approved by that

 5  department and by his college adviser as well.

 6       Q.   When your son returned to southern California,

 7  what happened with his medical treatment?

 8       A.   We found a gastrointestinal specialist that saw

 9  him on January 12 and she ran through, wanted to do a

10  colonoscopy, cat scan, blood work, and try and figure out

11  what was going to be the best way to treat his condition.

12       Q.   And did she make a recommendation?

13       A.   She did after going through all of his diagnoses,

14  diagnostic treatment, studies.  She wanted him to go on

15  medication called Remicade.

16       Q.   Can you spell that for the record are reporter?

17       A.   R-e-m-i-c-a-d.

18       Q.   And what were you told Remicade is?

19       A.   Remicade is a genetically engineered medication,

20  an antitumor necrosis factor drug that actually is made from

21  a mouse molecule and it's very expensive medication.

22  Because it's made from a mouse molecule, the human body

23  doesn't necessarily recognize it so there's a potential for

24  building up a -- an adverse allergic reaction to it.  And

25  it's not a medication you can start and stop for that
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 1  reason.  If you start it and stop it, you can't go back

 2  because of the potential allergic reaction and it could, so

 3  basically rendered that treatment impossible to -- to go

 4  back to.

 5       Q.   So it was explained to you and your son that if he

 6  commenced the Remicade, how long would he have to stay on

 7  it?

 8       A.   His doctor told him that he had to commit to it

 9  for life or until another treatment came along or a cure

10  came along.

11       Q.   What were you told about the urgency of commencing

12  your son's Remicade treatment?

13       A.   The doctor was concerned that she did not -- he

14  had this abscess and she wanted to get this thing closed up.

15  She wanted him going on medication immediately.  We knew he

16  was going back for the spring quarter.  There is a certain

17  protocol that this medication requires in terms of when it's

18  administered.  It is administered like a -- like a

19  chemotherapy.  There is an infusion and it has to be done

20  every, you know, so many weeks.

21       Q.   And what was the original expectation about the

22  frequency of the treatment?

23       A.   The original protocol was it starts with an over a

24  six week period they do an initial dosing.  Then two weeks

25  later they do a dosing and then a month later after that
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 1  after the second dose they do a third dose and the

 2  expectation was he was going to be treated every other

 3  month.

 4       Q.   And what did you learn about the retail price for

 5  each of these doses?

 6       A.   It's a very expensive medication.  Um, it was, we

 7  were told that it could run anywhere between $4,500 and up

 8  to $25,000 per infusion, per treatment, depending upon if it

 9  was done in a -- in an infusion center, which is like an

10  office setting versus a hospital.

11       Q.   The hospital is more?

12       A.   The hospital is a lot more.

13       Q.   Now, I don't want to get deeply into your

14  financial circumstances, but were your, was your family's

15  financial circumstance such that you could absorb tens of

16  thousands a year in additional medical costs?

17       A.   No.  No.

18       Q.   Were you able to find a relatively less expensive

19  alternative?

20       A.   One of the insurance coordinators in the doctor's

21  office found us a -- an infusion center.  This is a

22  medication that is also given for rheumatoid arthritis so we

23  found a rheumatoid arthritis center and we live in Tarzana

24  so he could have the treatments there.

25       Q.   And who was the doctor at the Tarzana infusion
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 1  center?

 2       A.   Dr. Boris Ratiner.

 3       Q.   R-a-t-i-n-e-r?

 4       A.   Correct.

 5       Q.   Now, in January of 2006 did PacifiCare begin to

 6  raise new issues regarding your son's coverage?

 7       A.   In January 2006?  Yes.

 8       Q.   So this is when he had come back from Santa Cruz

 9  and was being seen diagnostically?

10       A.   Yes.

11       Q.   What was the new issue that they were raising?

12       A.   Um, as I mentioned, this was a new insurance for

13  us as of November 1.  And so now they were requiring us to

14  provide a certificate of creditable coverage to determine if

15  my son was qualified because of the -- there is a six month

16  pre-existing condition.

17       Q.   Exclusion period.

18       A.   Yeah.  And so we had to prove that he was covered

19  for six months prior to us, by another insurance, insurance

20  company continuously, you know, in order for him to, be

21  benefit.

22       Q.   Was he?

23       A.   Yes, he was.

24       Q.   So what did you -- did these questions arise in

25  the form of EOBs with rejection notes?
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 1       A.   Yes.

 2       Q.   So what did you do in response?

 3       A.   I, um, called up the HR person at my old company

 4  and he faxed me that day, he faxed me a certificate of

 5  creditable coverage, and I faxed that to PacifiCare.

 6       Q.   Do you recall when you faxed it to PacifiCare?

 7       A.   I believe that was also on the thirteenth of

 8  January.

 9       Q.   And when -- did you talk to a person?

10       A.   Yeah.  I spoke with -- um, Sonia, I believe it

11  was.

12       Q.   And you told her you would be faxing; right?

13       A.   Uh-huh.

14            THE COURT:  Is that a yes?

15            THE WITNESS:  Yes.  I'm sorry.  Yes.

16  BY MR. STRUMWASSER:

17       Q.   And what did she tell you about how long it would

18  take to process?

19       A.   Fifteen to 30 days from that point.

20       Q.   After you faxed the COCC, did you continue to

21  receive EOB denials?

22       A.   Yes.

23       Q.   Did you call back?

24       A.   I called back on the twentieth and I spoke with a

25  Cheryl, and I called on the twenty-fourth and each time I
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 1  faxed the -- I faxed the certificate of creditable coverage,

 2  and I called back on the twenty-fourth and re-faxed it, and

 3  I called back on the twenty-fifth and re-faxed it.  And --

 4       Q.   Each one --

 5       A.   And on the twenty-fifth I had to have a person

 6  standing by the fax machine to acknowledge that they

 7  received the fax because the other people said they had not

 8  received it.  And each time I talked to the person, and they

 9  said it would be 15 to 30 days so it just kept delaying the

10  process of payment.

11       Q.   And this was coming out of the heels on the

12  primary secondary insurance issue?

13       A.   Yes.

14       Q.   Now, at the end of January, did you begin to see

15  claims rejected for the December surgery?

16       A.   Yes.

17       Q.   And on what ground?

18       A.   Once we resolved the creditable coverage issue now

19  a third issue came up with regards to my son's -- I'm sorry

20  -- my son's student standing.

21       Q.   Now, December 2, 2005, was your son enrolled at UC

22  Santa Cruz?

23       A.   Yes, he was.

24       Q.   Full time basis?

25       A.   Yes.  It was required.  He was a Regent scholar.
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 1  It was required that he be.

 2       Q.   Did PacifiCare ever articulate any reason why your

 3  son might not have been covered in December 2005?

 4       A.   Not in December.

 5       Q.   Did PacifiCare ever ask you to verify, ask for

 6  verification from you of your son's enrollment in the 2005

 7  fall quarter?

 8       A.   No.  In fact, the discussion that my husband and

 9  his HR person had with the small groups provider indicated

10  that wasn't necessary, and this wasn't even an issue.

11       Q.   Did PacifiCare ever ask you whether your son was

12  disabled?

13       A.   No.  I actually brought it up later.

14       Q.   In February of 2006, did you call PacifiCare

15  customer service about the full-time student question?

16       A.   Yeah.

17       Q.   How did that go?

18       A.   I believe I spoke with a woman named Angela and

19  she told me that I needed to provide the certification of my

20  son's student standing.  I told her that he was on the

21  medical leave of absence and that the school had approved

22  his medical leave and that his plan was to go back to school

23  in September -- in spring of that year.  The Regent's

24  Scholarship Department, the school adviser, um, all had

25  approved his leave of absence effective January 5.
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 1       Q.   Did you ever receive any -- take a look at, in the

 2  same 128, the -- your RAF file.  Take a look at page CDI

 3  00225111.  That's an EOB for January 12, service of 2006; is

 4  that right?

 5       A.   Yes.

 6       Q.   And the last entry has a -- has a remark code SA.

 7  What do you understand SA to have been?

 8       A.   There was a question regarding the student status.

 9       Q.   Well, actually it is not at question; is it?

10       A.   No.  Just that it is not met student status

11  requirement.  And the thing is that the -- the services,

12  there are other services that same day with the same

13  provider and those were -- went through and this one

14  arbitrarily did not.

15       Q.   Did it not go through or did they pay this claim?

16       A.   It said that it has not met student status

17  requirement.

18       Q.   But look at the amount paid?

19       A.   It says $12.

20       Q.   Yeah.  And, in fact, during this period were you

21  receiving EOBs that simultaneously said that he was not --

22  did not meet student status but were being paid anyway?

23       A.   Yeah, there were things that were coming that were

24  kicked out because of it and things that were being paid

25  because of it.
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 1       Q.   Did you contact PacifiCare in late February about

 2  this issue?

 3       A.   Yes.

 4       Q.   What did you do?

 5       A.   In late February, that was the -- I -- that was my

 6  call to Angela, the one which I spoke of before.  And she

 7  was telling me I needed to have verification of the student

 8  status.  I then told my husband what was going on because I

 9  was so frustrated by what was going on that I -- that he and

10  his HR person called the -- (witness crying).

11       Q.   The small group coordinator?

12            MR. KENT:  There is some tissue over there.

13            THE WITNESS:  They called the small groups

14  coordinator, Erik Caughern, and told him what was going on.

15  And Erik had told him to have me call him directly.

16            MR. STRUMWASSER:  C-a-u-g-h-e-r-n.

17       Q.   Would you take a look at page two, CDI 00225113.

18  Are those your notes of the February 24 call with Angela?

19       A.   Yes.

20       Q.   Did you -- did you call Erik Caughern yourself

21  then?

22       A.   I did.  On March first I called.

23       Q.   And what did he tell you?

24       A.   He told me that all of the bills for my son's

25  surgery in December should have been paid.  But everything,
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 1  all of the diagnostic testing that he had in January, that

 2  he was no longer a student, um, because he was on a leave of

 3  absence and that we would have to, um, have COBRA.  We would

 4  have to put him on COBRA.

 5       Q.   Ms. W, was that the first time that anybody from

 6  PacifiCare mentioned COBRA to you?

 7       A.   Yes.

 8       Q.   Prior to March 1, did you receive any notice from

 9  PacifiCare saying that your son was eligible for COBRA?

10       A.   Nothing.  We received nothing.  And, in fact, they

11  were paying some of the claims.

12       Q.   Did you inquire of Mr. Caughern about a possible

13  other basis for coverage?

14       A.   I asked him if my son, since he was on leave of

15  absence for disability if he would qualify as a disabled

16  dependent.

17       Q.   And what did he say?

18       A.   He said he would check with legal counsel.

19       Q.   Did he ever get back to you on it?

20       A.   No.

21       Q.   So at this point in early March of 2006,

22  PacifiCare had raised three separate grounds for not paying

23  your son's claims; is that right?

24       A.   Yes.

25       Q.   What were they?
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 1       A.   Well, the first one was for secondary insurance;

 2  the second was for creditable coverage; and the third one

 3  was for student standing.

 4       Q.   At some point did you tell a representative of

 5  PacifiCare that you would be making a complaint with the

 6  Department of Insurance?

 7       A.   I told Erik on that -- on that March 1 discussion

 8  I had with him because I was so completely frustrated by

 9  this whole thing that was going on.  And my son was about to

10  be put on a medication that was going to be very expensive

11  and I could not take the chance that we were going to be

12  stuck with those bills.  And I couldn't start, have him

13  start the medication and then have to stop because the

14  insurance, we didn't know what we really had.  They just

15  kept putting up obstacles to him getting his -- his medical

16  care taken care of.

17       Q.   Now, you mentioned to Mr. Caughern on March 1 that

18  you would be taking the matter up with the Department of

19  Insurance?

20       A.   Yes.

21       Q.   Did you get a call from somebody at PacifiCare on

22  March 3?

23       A.   I did.  Um, I had faxed the information to Erik on

24  the second that we had discussed.  I put together a fax.  I

25  actually faxed him twice; one, with a list of all the
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 1  outstanding bills as I, you know, had indicated to him, and

 2  there was an explanation of why this was so critical because

 3  my son was about to be put on this medication.

 4       Q.   Take a look at 225115 there.

 5       A.   This is the -- this is the fax that I had sent him

 6  as a follow up to our phone call on the first.  And this fax

 7  included all of his verification that he was disabled, that

 8  he was on a medical leave of absence for treatment of this

 9  Crohn's disease.  These are all the different people that we

10  had -- all received all of these documents, we received that

11  they acknowledged that he was on a medical leave of absence

12  and was returning to school in September -- I mean in

13  spring -- I'm sorry -- of 2006.

14       Q.   And if you would look at 225093, are those your

15  contemporaneous notes of the call with attorneys?

16       A.   225 --

17       Q.   093.

18       A.   -- 093.

19            Yes.  That was on the third.  I received a call

20  from Ternise.  She said that all the claims were being sent

21  back that were held up.  And that -- and that they were

22  putting all of the -- they were putting all the claims

23  through.

24       Q.   Did she say you should -- that your claims should

25  not have been rejected?
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 1       A.   She said they should not have been rejected.  She

 2  said that we would not have any problems with our claims

 3  from that point forward.

 4       Q.   What did she say about your son's full time

 5  student status?

 6       A.   She told me that as of August 5 that the

 7  requirement for full-time student status had changed.  And

 8  that a verification was no longer needed.  Um, and annual

 9  verification was no longer needed and she said that our

10  prior claim should not have been rejected.

11       Q.   Now, at that point had you been holding off on

12  starting your son an Remicade?

13       A.   Yes.

14       Q.   Did the call from Ternise help clear that up?

15       A.   Yes, it was delayed from, he was supposed to have

16  the treatment a couple weeks earlier and so the next window

17  was going to be, um, March 10, at which time he did start

18  his Remicade treatment.

19       Q.   At some point did PacifiCare assign you a claims

20  expediter?

21       A.   Yes.  Shelley Cunningham.  And that was in April.

22       Q.   Did she help you get your claims paid?

23       A.   I thought she was helping us get our claims paid.

24  I was contacted from the infusion center in July of that

25  year and they had indicated that my son -- I'm sorry.
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 1            THE COURT:  That's all right.

 2            THE WITNESS:  -- my son would not be receiving his

 3  Remicade treatment because PacifiCare owed them $15,000 for

 4  his prior Remicade treatments and I had to pay them $500 in

 5  order for him to have his infusion in July.

 6            MR. STRUMWASSER:  Your Honor, I ask to have marked

 7  as our next in order a fax sheet and attachments CDI 250821

 8  with an opt date of July 18, 2006.

 9            THE COURT:  All right.  That will be marked as

10  144.

11            (Exhibit 144 marked for identification.)

12  BY MR. STRUMWASSER:

13       Q.   Ms. W, can you tell the judge what we have here

14  with Exhibit 144?

15       A.   This was a fax that I sent to Shelley Cunningham

16  on July 18 explaining that my son was going to have his

17  infusion refused.  And that this needed to be taken care of.

18  There was also an outstanding bill from a reference

19  laboratory regarding some testing from January.

20       Q.   And you sent this?

21       A.   I faxed that to Shelley on that day.

22       Q.   Now, did you, in fact, change infusion centers?

23       A.   We did.  Um, Shelley had found us a -- had gotten

24  a case worker for my son, a Nancy Magruder, and Nancy was in

25  the process of having my son's -- having my son's case
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 1  changed over to San Jose to make it easier so he didn't have

 2  to come in.  At that point his infusions were increased to

 3  every month instead of every other month and, um, we

 4  determined that it would be easier for him to have the

 5  infusion center down in San Jose so that was in the works at

 6  the same time this was happening with the -- with

 7  Dr. Ratiner's office.

 8       Q.   So is Dr. Ratiner who had not had $15,000 worth of

 9  bills paid?

10       A.   That is correct.

11       Q.   Now, around the same time, the summer of 2006, did

12  you learn of unusual requests from PacifiCare for your son's

13  medical records?

14       A.   They started asking for his -- the EOB started

15  asking for his medical records.  And I didn't understand why

16  that was suddenly an issue because he was -- they had all

17  his records.  They knew what was going on.  He had a case

18  worker that knew what was going on, was, in fact, working on

19  trying to get him transitioned up to San Jose.  So they

20  knew.

21       Q.   And did this request for medical records have any

22  effect on the provision of health care to your son?

23       A.   It's one of the reasons why he was almost denied

24  treatment because they had, the June infusion was -- was

25  considered ineligible because they didn't have the medical
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 1  records.

 2       Q.   Okay.  So you started the infusions on March 10 in

 3  Tarzana; right?

 4       A.   Correct.

 5       Q.   It was supposed to have started in February but

 6  you had to hold off until March?

 7       A.   Yes.

 8       Q.   And in July you encountered a problem with the

 9  Tarzana center because some bills hadn't been paid; right?

10       A.   Yes.  It's a very expensive medication.

11       Q.   Was your son ever refused MediAid treatment --

12  excuse me -- Remicade treatment due to a PacifiCare action?

13       A.   Yes.

14       Q.   When?

15       A.   In March.

16       Q.   Of 2007?

17       A.   2007.

18            MR. STRUMWASSER:  Your Honor, I ask to have marked

19  as 146, is it?

20            THE COURT:  145.

21            (Exhibit 145 marked for identification.)

22            MR. STRUMWASSER:  145 an EOB with a check date of

23  3/06/2007.

24       Q.   Do you recognize this?

25       A.   Yes.
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 1       Q.   What is this?

 2       A.   This is an EOB from my son's --

 3            THE COURT:  That's all right.

 4            THE WITNESS:  My son.  I'm sorry.

 5            THE COURT:  That's why I made the order.  That's

 6  fine.  Just don't even worry about it.

 7            THE WITNESS:  This is to my son's infusion now

 8  from the San Jose Arthritis Care Center.  This infusion was

 9  January 16, 2007.

10  BY MR. STRUMWASSER:

11       Q.   And what happened?  What are the grounds stated

12  here for denial of the claim?

13       A.   They're asking for medical records again.  They

14  had them.  Now, we're further down the road and they're

15  asking for medical records again.

16       Q.   So this is over a year after his first claim?

17       A.   And they know, yes.  And they have a case worker

18  that worked with him.  They have -- I don't understand it.

19       Q.   In light of the receipt of this EOB, did you check

20  to make sure that your son would still get treated?

21       A.   Yes.  I was in constant communication with a woman

22  named Grace who handled the billing at the Arthritis Care

23  Center and followed up.

24       Q.   And what did she tell you?

25       A.   She said that they were having some problems, that
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 1  they had -- but they were reprocessing the claim and she

 2  thought it would be okay.  I had called the night before,

 3  the day before his infusion in March and gave them a good

 4  faith payment, and was told he would receive treatment the

 5  next day.  She said they were still having problems.  And,

 6  um, my son, the next morning, took a two-hour bus ride from

 7  his school to San Jose.  Because of transfers, it would take

 8  him two hours every time, walked into the infusion center

 9  and they told him that he would not have his Remicade

10  infusion because of the insurance.

11       Q.   So he was turned away?

12       A.   Yes.

13       Q.   Did you check back with his doctor?

14       A.   His GI doctor.  I called her immediately and told

15  her what was going on.  And she says he has to have that

16  infusion.  She says take him to the hospital.  He has to

17  have that infusion.  He cannot have a lapse in his

18  treatment.  It is essential that he have that infusion.

19       Q.   So what did you do?

20       A.   Sent him to the hospital.

21       Q.   And he got an infusion there?

22       A.   He did.

23       Q.   Do you know what --

24       A.   Several days later.

25       Q.   I'm sorry?
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 1       A.   Several days later.

 2       Q.   Do you know what the -- what the cost of the

 3  infusion at the hospital wound up being?

 4       A.   Somewhere around 26---, $27,000.

 5       Q.   How much would it have been at the San Jose

 6  Infusion Center?

 7       A.   About 8900.

 8       Q.   Ms. W, did -- not -- I don't want to ask about the

 9  illness itself, but the disputes you had with PacifiCare

10  specifically, did they have an impact on your work?

11       A.   Yes.  I was having to make these phone calls

12  during my work hours and I was reprimanded.  I was denied a

13  raise.  I was put on probation.  And, um, I had a complete

14  meltdown at work the day this happened with him.  And I had

15  to be sent home.  My daughter had to pick me up.  I couldn't

16  stop crying.  I couldn't stop shaking.  My heart was beating

17  irregularly.  And I was embarrassed to go back.

18       Q.   During this period were you -- were you enrolled

19  in school?

20       A.   Yes.  I was working on my Bachelor's degree which

21  I got in -- in May of 2008.  I was working full time.  And I

22  was trying to help my son.

23       Q.   Did the disputes with PacifiCare have any effect

24  on your educational efforts?

25       A.   No.  Not on my educational efforts.  Just on my --
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 1  emotions.

 2            THE COURT:  Excuse me.  Just let her finish.

 3            THE WITNESS:  Just on my emotions.  Just on my

 4  frame of mind.

 5  BY MR. STRUMWASSER:

 6       Q.   Did the, again, not the disease, but the disputes

 7  with the insurer have an impact on your husband?

 8       A.   We were concerned from a financial standpoint with

 9  regard to what our exposure was going to be.  I would think

10  to this degree he felt he had to dig in and work harder and

11  try to support me and try to support my son.  I was pretty

12  much handling the brunt of all this insurance stuff.  It was

13  on me.

14       Q.   Did the dispute with PacifiCare have an impact on

15  your son?

16       A.   It frustrated him to see what I was going through.

17  It frustrated him to understand why the insurance wasn't

18  taking care of this.  I think he felt guilty because he was

19  concerned about what it was doing to me, and I think he felt

20  guilty because of the cost.

21       Q.   Ms. W, at any time from December 2005 to today,

22  did any officer or executive from PacifiCare ever call or

23  write you to apologize for what you have been put through?

24       A.   No.

25            MR. STRUMWASSER:  No further questions.
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 1            THE COURT:  Do you need a break?

 2            MS. EVANS:  Yes, your Honor.

 3            THE COURT:  Okay.  Fifteen minutes?

 4            MS. EVANS:  That's fine.

 5               (Recess from 11:27 to 11:45 a.m.)

 6            THE COURT:  We'll go back on the record.

 7            Go ahead.

 8            MS. EVANS:  Your Honor, the questions that we have

 9  are best directed to the Department of PacifiCare witnesses

10  so at this time we have no questions for this witness.

11            Mrs. W, on behalf of the company, I thank you for

12  coming here today and we would like to express our sincere

13  regrets for your experiences.

14            THE COURT:  All right.  Thank you very much.

15  We'll go off the record.

16            MR. STRUMWASSER:  Your Honor, before we go off the

17  record --

18            THE COURT:  Oh, sure.

19            MR. STRUMWASSER:  -- I have an issue and I just

20  wanted to move 144 and 145, please.

21            THE COURT:  Oh, yes.  Any objection to 144 and

22  145?

23            MR. KENT:  No objection.

24            THE COURT:  They will be entered and may this

25  witness be released?
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 1               (Exhibit 144 and 145 in evidence.)

 2            MS. EVANS:  Yes.

 3            THE COURT:  Released.

 4            MR. STRUMWASSER:  Yes.

 5            THE COURT:  You're free to go or stay, whichever

 6  you prefer.  Although I said she could stay and she did.

 7            MR. STRUMWASSER:  I think she likes us.

 8            THE COURT:  There you go.

 9            Okay.  Thank you very much.

10            Anything else we need to take care of?

11            MR. VELKEI:  Not on this side.  We can talk off

12  the record.

13            MR. STRUMWASSER:  Oh, okay.

14            THE COURT:  Do you want to go off the record?

15            Okay.  We're going off the record.

16 (Off-the-record discussion at 11:46 a.m. and the proceedings

17         are continued to January 4, 2010 at 9:00 a.m.)

18

19

20

21

22

23

24

25
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 1                 REPORTER'S CERTIFICATEE,

 2            I, Starr A. Wilson, CSR No. 2462, a Certified

 3  Shorthand Reporter, certify:

 4            That the foregoing proceedings were taken before

 5  me at the time and place therein set forth, at which time

 6  the witness was put under oath by me;

 7            That the testimony of the witness, the questions

 8  propounded, and all objections and statements made at the

 9  time of the examination were recorded stenographically by me

10  and were thereafter transcribed;

11            That the foregoing is a true and correct

12  transcript of my shorthand notes so taken.

13            I further certify that I am not a relative or

14  employee of any attorney of the parties, nor financially

15  interested in the action.

16            I declare under penalty of perjury under the laws

17  of California that the foregoing is true and correct.

18            Dated this seventeenth day of December, 2009.

19

20                                ______________________________

21                                Starr A. Wilson, CSR No. 2462

22

23

24

25
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 1           REPORTER'S CERTIFICATION OF CERTIFIED COPY

 2

 3            I, Starr A. Wilson, CSR No. 2462, a Certified

 4  Shorthand Reporter, in the State of California, certify that

 5  the foregoing pages 963 through 1044 constitute a true and

 6  correct copy of the original proceedings taken on Thursday,

 7  December 17, 2009.

 8            I declare under penalty of perjury under the laws

 9  of the State of California that the foregoing is true and

10  correct.

11

12            Dated this seventeenth day of December, 2009.

13

14

15                      ___________________________________

16                      Starr A. Wilson, CSR No. 2462

17

18

19

20

21

22

23

24

25
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 1 MONDAY, JANUARY 4, 2010; DEPARTMENT A; 9:10 A.M., 1515 CLAY

 2 STREET; ELIHU HARRIS STATE BUILDING; RUTH ASTLE,

 3 ADMINISTRATIVE LAW JUDGE

 4                            -oOo-

 5           THE COURT:  Okay.  This is on the record.  This is

 6 before the Insurance Commissioner of the State of California

 7 in the matter of PacifiCare Life and Health Insurance

 8 Company.

 9           This is OAH case number 2009061395.  Agency number

10 UPA 200700004.

11           Today's date is January 4, 2010 in Oakland,

12 California.

13           My name is Ruth Astle.  I'm the administrative law

14 judge assigned to hear this matter.

15           Counsel are present.  And, Ms. Monk, you're

16 representing the company; is that correct?

17           MS. MONK:  (Moves head up and down.)

18           THE COURT:  And we did have that telephone

19 conference.  And I had marked the moving papers for the

20 Department as 150.  And I thought maybe I should mark the

21 response documents and the declaration as 5064.  Does that

22 sound okay?

23           MR. VELKEI:  Sounds good to us.  Thank you.

24           THE COURT:  That will go along with the record

25 then.
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 1          (Exhibit 5064 marked for identification.)

 2           All right.  So that leaves 5065 as your next

 3 exhibit and 146 as your next exhibit.

 4           MS. ROSEN:  151.

 5           THE COURT:  That -- right?

 6           MR. STRUMWASSER:  Yes, that's right.  We have a

 7 hole from 148 to 150, 149, right?

 8           THE COURT:  Yes, because we added that --

 9           MR. STRUMWASSER:  Yeah.

10           THE COURT:  -- extra one.

11           Right.  Okay?

12           Um, did I write 150?

13           Yes.

14           All right.  Are you ready to call your next

15 witness?

16           MR. STRUMWASSER:  We are, your Honor.

17           THE COURT:  Okay.

18           MR. STRUMWASSER:  The Department calls Jose

19 Valenzuela.

20                       JOSE VALENZUELA,

21 having been called as a witness, was sworn and testified as

22 follows:

23           THE COURT:  All right.  Mr. Valenzuela, if you

24 would come forward, please.

25           Good morning.
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 1           THE WITNESS:  Good morning.

 2           THE COURT:  Raise your right hand.

 3           Do you solemnly swear or affirm the testimony

 4 you're about to give is the truth, the whole truth, and

 5 nothing but the truth?

 6           THE WITNESS:  Yes, ma'am.

 7           THE COURT:  Please be seated.

 8           Please state your first and last name and spell

 9 them both for the record.

10           THE WITNESS:  Jose Valenzuela.  J-o-s-e

11 V-a-l-e-n-z-u-e-l-a.

12           THE COURT:  -- z-u-e-l-a.

13           THE WITNESS:  Correct.

14           THE COURT:  Thank you.

15           MR. STRUMWASSER:  Your Honor, Mr. Gee will conduct

16 our examination of Mr. Valenzuela.

17           MR. VELKEI:  And, your Honor, before we begin, I

18 just wanted to relay for the record our concern for this,

19 presenting this witness at this time would violate

20 Government Code Section 11513(b), which would require that

21 Respondent not have to testify until all of the evidence

22 from the Department has been presented.

23           Just to be clear, Mr. Valenzuela is not testifying

24 on behalf of the corporation, but can only testify to his

25 personal knowledge.
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 1           THE COURT:  Um --

 2           MR. VELKEI:  Consistent with 1151(b).

 3           THE COURT:  Unless he is somebody different

 4 than -- let's see -- and he's testifying as, um -- I'm

 5 sorry.  Can you tell me what your title is?

 6           THE WITNESS:  I'm a regulatory market consultant

 7 and in this case I was the market conduct exam coordinator.

 8           THE COURT:  I'm sorry.  He doesn't.  I'm not going

 9 to allow you to designate him as the Respondent.

10           MR. VELKEI:  That's my point, your Honor.  We're

11 not trying to.

12           THE COURT:  Okay.

13           MR. VELKEI:  To the contrary, we're saying he is

14 not the Respondent.  He is not testifying on behalf of the

15 corporation.

16           THE COURT:  All right.  Thank you.

17           MR. VELKEI:  Thank you, ma'am.

18           THE COURT:  All right.  Go ahead, Mr. Gee.  Thank

19 you.

20           MR. GEE:  Thank you, your Honor.

21                      DIRECT EXAMINATION

22      Q.   Good morning, Mr. Valenzuela.  My name is Bryce

23 Gee.  I'm an attorney for the Department.

24           By whom are you currently employed?

25      A.   United Health Care.
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 1      Q.   And could you summarize your educational

 2 background starting from college?

 3      A.   I attended the University of Phoenix, received my

 4 Bachelor's in business management and received my Masters in

 5 health care administration from Cal State university of Long

 6 Beach.

 7      Q.   Do you have any certifications or other

 8 qualifications?

 9      A.   Um, I used to have certification as a medical

10 assistant and as an X-ray technician, but those have

11 expired.

12      Q.   And could you summarize your work experience after

13 college?

14      A.   Um, well, I just recently received my masters so I

15 can claim my work experience in health care.  I worked for

16 Kaiser Permanente from -- for approximately three years from

17 1994 to '97.  Um, after that I worked for FHP, which was

18 then acquired by PacifiCare.  In customer service.  And then

19 for the next seven years in appeals and grievances.

20           And then I left the company in '96 and joined

21 Kaiser for approximately 11 months.  And then returned to

22 United Health Care in August of 2007.

23      Q.   You said you worked at Kaiser starting in '94.

24 You graduated from college or you got your Master's in '93?

25      A.   No.  Actually, I have a medical assisting and
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 1 X-ray, limited X-ray technician permit so I was, that was a

 2 technical school.  That's when I started at Kaiser.  I

 3 received my Bachelor's in 2007.  My Master's just recently

 4 in this summer of 2009.

 5      Q.   How long have you been employed by United?

 6      A.   Recently since August 13, 2007.

 7      Q.   And before that you were at PacifiCare?

 8      A.   I was with Kaiser for about 11 months.

 9      Q.   Okay.

10      A.   And prior to that, I was with PacifiCare since

11 June of 1997.

12      Q.   And you said your current title is regulatory

13 affairs consultant?

14      A.   That is correct.

15      Q.   How long have you been at that position?

16      A.   Since I returned on August 13, 2007.

17      Q.   To whom do you report?

18      A.   My direct supervisor is Rebecca De La Tore.

19      Q.   And what is her title?

20      A.   She is a director in regulatory affairs.

21      Q.   And whom does she report to?

22      A.   Rebecca reports to Nancy Monk.

23      Q.   Is Rebecca Ms. De La Torre's, is she the head of

24 regulatory affairs?

25      A.   I would not classify her as the head of regulatory
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 1 affairs.  She is accountable for market -- market conduct

 2 examination.

 3      Q.   Who is the head of regulatory affairs?

 4      A.   Um, we are region wise so for the west region it

 5 would be Nancy Monk.

 6      Q.   How many people work in regulatory affairs in the

 7 western region?

 8      A.   I would -- I don't have the approximate number.

 9      Q.   In the hundreds?

10      A.   I don't believe so, no.

11      Q.   Under a hundred?

12      A.   I would say it is under a hundred, yes.

13      Q.   Over fifty?

14      A.   Honestly, I don't know.  It's over or under 50.

15 It may be around 50.

16      Q.   It may be around 50?

17      A.   Right.

18      Q.   Do you supervise anyone in your position?

19      A.   No, I do not.

20      Q.   And your first stint with PacifiCare, you said you

21 were in the appeals and grievances unit?

22      A.   Yes.  That's correct.

23      Q.   What did you do?

24      A.   In the appeals and grievance, I was a -- I had

25 different roles.  Primarily, I was responding to member
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 1 complaints and grievances.

 2           Do you need specific duties or what?

 3      Q.   Sure.

 4      A.   Um, you know, appeals and grievance, we would

 5 receive members' complaints at the time we were doing both

 6 commercial and medicare business.  As members submitted

 7 complaints, we would review their complaints, um, correspond

 8 with the members.  We would review medical.  We would

 9 request medical records so that our medical directors or

10 medical staff would review those records if they were

11 necessary and then correspond with the members on any

12 outcome of the review of their case.

13      Q.   Did you work in Cypress at this time?

14      A.   Yes, I did.

15      Q.   Do you work in Cypress now?

16      A.   Yes.

17      Q.   As the regulatory affairs consultant, what are

18 your current responsibilities?

19      A.   My current responsibilities are to interface with

20 regulatory -- with regulators on market conduct exams.

21      Q.   Do you have any other responsibilities?

22      A.   Those are my primary responsibilities.  I do

23 updates on databases but primarily is everything related to

24 market conduct examinations.

25      Q.   If a market conduct exam isn't in progress, what
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 1 are you doing?

 2      A.   I've been with the company for the last, since

 3 2007 as I mentioned recently and there has not been a time

 4 when there was not been a market conduct exam for the

 5 western region.

 6      Q.   You said you're currently employed by United.  As

 7 part of your responsibilities, do you do work on behalf of

 8 PacifiCare Life and Health Insurance Company?

 9      A.   Yes, I do for the west region.

10      Q.   And I'm referring to PacifiCare as PHLIC,

11 P-h-l-i-c, from time to time; is that okay?

12      A.   Yes.

13      Q.   You said that you were also a market conduct exam

14 coordinator.  What is that?

15      A.   Well, that is my primary role, which is to be the

16 point of contact for regulators as they notify the company

17 that they will be conducting market conduct exams.

18           Typically, what happens, um, we will receive a

19 notice and my direct supervisor, depending on our work load,

20 will assign an individual to a specific exam so that they

21 can see it through as a point of contact for that regulator.

22      Q.   Does PLHIC have any in-house regulatory affairs

23 staff as opposed to you who are the United person?

24      A.   Can you be a little bit more specific of what

25 you -- I mean in regulatory affairs there is various roles.
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 1      Q.   Someone who is devoted just to representing PLHIC?

 2      A.   Um, you know, we have various individuals that --

 3 that perform different functions.  And sometimes it's even

 4 separated by specific regulators.  If you maybe have a

 5 specific type of person you're looking for, maybe I can

 6 identify it.  That will be --

 7      Q.   Someone who is a market conduct coordinator but

 8 only does market conduct, only as market conduct coordinator

 9 for PacifiCare?

10      A.   No.  Um, within our west region market conduct

11 exams team, we handle everything in the west region.  As I

12 had mentioned before, my director would receive, say, the

13 call letter or notice of the market conduct exam.  Based on

14 the work load of our team, she would then assign one of us

15 three to then be the point of contact for that exam.

16      Q.   Who are the other two?

17      A.   The other two would be Shuntel Jackson and Lori

18 Cottingham.

19      Q.   How do you spell those names?

20      A.   Shuntel, S-h-u-n-t-e-l, and Jackson.  And then

21 Lori, L-o-r-i, Cottingham, C-o-t-t-i-n-g-h-a-m.

22      Q.   So there's nobody on PLHIC's payroll in regulatory

23 affairs?

24           MR. VELKEI:  Objection.  Lack of foundation.

25
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 1 BY MR. GEE:

 2      Q.   Is there anybody on PHLIC's payroll in regulatory

 3 affairs?

 4           MR. VELKEI:  Same objection.

 5           THE COURT:  Overruled.

 6           THE WITNESS:  I wouldn't know.  I wouldn't know

 7 who was assigned or outside.

 8 BY MR. GEE:

 9      Q.   I'm sorry.

10      A.   I don't know how the payroll is set up whether it

11 is by PLHIC or by license or by consult.

12      Q.   Your check comes from United?

13      A.   Yes.  That is correct.

14      Q.   Were you involved in CDI's 2007 market conduct

15 examination of PHLIC?

16      A.   Yes.  For a period I was the market conduct exam

17 coordinator.

18      Q.   What period was that?

19      A.   When I started in 2007, Francis Orjeduos was the

20 market conduct exam coordinator for the exam.  When he left

21 in early October or late September, I believe, I'm not

22 certain of the exact date, I then assumed that

23 responsibility.

24      Q.   Could you spell Francis Orejudos for the reporter?

25      A.   Yes.  Yeah.  Francis, F-r-a-n-c-i-s.  Orejudos is
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 1 O-r-e-j-u-d-o-s.

 2      Q.   And you said that as the market conduct exam

 3 coordinator, you were the company's point of contact.  Were

 4 you responsible for receiving referrals from CDI?

 5      A.   Yes, that was one of my primary functions.

 6      Q.   What are referrals?

 7      A.   Whenever an examiner may have a question

 8 pertaining to the company's practice or a sample file, they

 9 would either ask verbally or submit something in writing

10 with those questions so that the company could respond.

11      Q.   Were you also responsible for providing the

12 company responses for those referrals?

13      A.   Yes.  What I would do, as I received those, I

14 would provide those questions for referrals to the

15 appropriate business contacts that needed to provide a

16 response, and then I would take those responses and then

17 send a response back to the examiner.

18      Q.   Did you have other responsibilities with respect

19 to the market conduct exam, the 2007 market conduct exam?

20      A.   That was primarily my responsibility.  It's, in

21 other words, there was quite a bit of activity.  So that was

22 my full time activity as far as being able to respond and

23 coordinate those responses.

24      Q.   Did you receive any training for your position?

25      A.   When I started in 2007, um, the training was
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 1 provided out shadowing Francis when I first started.  When

 2 Francis left, I continued to receive training and mentoring

 3 from my direct supervisor, Rebecca De La Torre.

 4      Q.   As part of the 2007 market conduct exam, did CDI

 5 ask PLHIC to reduce some sample claim files?

 6      A.   Yes, they did.

 7      Q.   Did you assist in producing those claim files?

 8      A.   Yes, I did.

 9      Q.   What did you do to produce those claim files?

10           MR. VELKEI:  Objection.  Vague.

11           THE COURT:  Did you understand the question?

12           THE WITNESS:  Yes.  I would actually like to take

13 a step back and clarify the previous question, yes, if I

14 helped produce those files for the 2007 exam.  I would not

15 have assisted, as I started, after the files were already

16 produced.

17 BY MR. GEE:

18      Q.   Let's talk a little bit about the referral process

19 in general.  From PHLIC's standpoint, what's the first step

20 in the referral process?

21      A.   So after we received the referral from the

22 examiner, I would identify the type of sample or the scope

23 of the question.  Um, I would then, you know, provide that

24 referral to the business contact that's assigned for that

25 specific type of referral or sample file that's been
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 1 questioned.  And then I would send that to them.  I would

 2 identify a due date based on either predetermined

 3 turn-around time, or if the referral itself had a due date,

 4 I would communicate that to my business contacts, request

 5 that they provide a response.  Um, they would provide a

 6 response.  And then I would, in turn, provide that to the

 7 examiner who asked for -- to provide a referral.

 8      Q.   Okay.  Let's break that down a little bit.

 9           You say that the company received the referral.

10 Do you personally receive the referral?

11      A.   Yes.  As the market conduct exam coordinator, I

12 would be the point of contact for them to send the referrals

13 to.

14      Q.   Them being CDI?

15      A.   Yes.

16      Q.   And do you receive them by e-mail?

17      A.   We've -- I've received them by e-mail.  I've

18 received questions verbally.  Um, so it can vary.  But

19 primarily in writing, e-mail.

20      Q.   And you said that the referrals, before you said

21 that the referrals are generally questions that a CDI

22 examiners have about certain claim practices; is that right?

23      A.   Questions they may have on our claims practices,

24 processes, sample files.

25      Q.   Did --
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 1      A.   Sorry.  Go ahead.

 2      Q.   Do the referrals also sometimes request certain

 3 claim information be produced?

 4      A.   If that's in scope, yes, they may ask those types

 5 of questions.

 6      Q.   And you said you received the referral sometimes

 7 by e-mail, sometimes by mail.  Do you review it when you

 8 first receive it?

 9      A.   In order to send it to the correct business

10 contact so that we get the correct response to those

11 questions -- excuse me -- I would read it to better

12 understand what it's pertaining to.

13      Q.   How do you know which is the -- who is the

14 appropriate business contact?

15      A.   We, prior to, usually when we get the notice of an

16 exam, we usually have a list of contacts or individuals that

17 work in specific areas that may be in scope of the market

18 conduct exam.  Those individuals are either identified by

19 their leadership to be the point of contact as subject

20 matter experts to respond to these types of inquiries so we

21 actually have a list of contacts based on the various areas

22 being examined by the -- by a regulator.  And we identify

23 those contacts.  And throughout the duration of the exam, we

24 work with them to provide responses.

25      Q.   Do you remember how many people, approximately how
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 1 many people were on this list of contacts?

 2      A.   I would say approximately 12.

 3      Q.   Do you remember any of the names?

 4      A.   Um, yes.

 5      Q.   What -- can you name some?

 6      A.   For -- let's see, appeals and grievance, it was

 7 Rosa Perez.  For the group, appeals and grievances, so it

 8 was separated by the group and individual business.  For

 9 individual appeals and grievances, it was Heidi Socha, which

10 is S-o-c-h-a.

11      Q.   I'm sorry.  S-o --

12      A.   -- c-h-a.

13      Q.   Okay.

14      A.   And then for group provider dispute resolution, it

15 was Lois Norket, N-o-r-k-e-t.  And for individual, it was

16 also Heidi Socha.  Um, for claims, for individual, it was

17 Don Jadin.  That's J-a-d-i-n.  And for group it was also

18 Lois Norket.

19           Um, I think it was other areas.  Those are some of

20 the ones that come to mind.

21      Q.   Okay.  And you said that there were sometimes due

22 dates to these referrals?

23      A.   Typically, the due date is at -- on the referral.

24 Um, during the 2007 examination, I believe there was an

25 agreed-upon turn-around time.  So as market conduct exam
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 1 coordinator, we would calculate the due date and provide

 2 that to the business.

 3      Q.   Well, do you remember what the agreed-upon

 4 turn-around time was?

 5      A.   I don't recall specifically what the turn-around

 6 time was.

 7      Q.   How far in advance of the due date would you ask

 8 to get a draft response from the appropriate contact that

 9 you forwarded the referral to?

10      A.   During the 2007 exam, we didn't ask for any -- we

11 asked for them to provide it the day it was due because of

12 the volume.  And we knew that they were working really hard

13 so we usually typically asked for it a little sooner so we

14 can make sure we have time to prepare the response and send

15 it.  So I recall in 2007 that whenever it was due, we

16 advised them and then they would provide it to us in that

17 due date so no lag time.

18      Q.   When you say so we have time to prepare the

19 response, we being who?

20      A.   Market conduct exam coordinator typically needs

21 some time to not only manage their other duties, but make

22 sure they can either PDF or prepare a word document, any

23 attachments, make sure that their zip file is prepared, that

24 they're labeled, so when we provide a response, it's clear

25 to the examiner what attachments are related to which
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 1 response.

 2      Q.   To format the substance of the response?

 3      A.   Yes.

 4      Q.   Before it goes off to CDI?

 5      A.   Yes.  That's correct.

 6      Q.   Is there anyone else who's involved in the

 7 drafting or revising of company responses?

 8           MR. VELKEI:  Objection.  Vague.

 9           THE COURT:  Overruled.

10           THE WITNESS:  For which exam?

11 BY MR. GEE:

12      Q.   For the 2007 market conduct exam.

13      A.   For the 2007 market conduct exam, it was myself

14 and Francis Orejudos, who are accountable for receiving the

15 response from the business contact.  And then doing any

16 necessary preparation to send it to the examiner.

17      Q.   So the necessary, the business contacts and either

18 you or Mr. Orejudos, that's the universe of people who

19 worked on drafting or revising a response?

20      A.   During the on-site exam, yes.

21      Q.   Was legal involved?

22      A.   During the on-site exam, I don't recall legal

23 being involved.

24      Q.   After the on-site exam ended?

25           MR. VELKEI:  At what point after?  Objection.
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 1 Vague as to time.

 2           THE COURT:  All right.  Sustained.

 3 BY MR. GEE:

 4      Q.   When did the -- do you remember when the on-site

 5 exam was completed?

 6      A.   I would say it was early October.  I don't have

 7 the specific date.

 8      Q.   After early October, is it 2007?

 9      A.   Yes.

10      Q.   After October 2007 to December 31, 2007, was legal

11 involved?

12      A.   I don't recall legal being involved during that

13 time period you mentioned.

14      Q.   Do you ever offer revisions to a company response

15 before it goes to CDI?

16      A.   Can you be specific on revisions?

17      Q.   You changed the language of a response?

18      A.   My role would not be to change the responses from

19 the business.  Usually, we rely on our subject matter

20 experts to provide us a response to the areas that they're

21 accountable for.  If there appears to be a question asked

22 and there's not an answer, we may ask them to either clarify

23 or provide the answer that was -- provide an answer that was

24 in response to the question.

25      Q.   Do some C -- referrals from CDI, do they cite
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 1 PacifiCare for violations of the law?

 2           MR. VELKEI:  Objection.  Vague as to time.

 3           THE COURT:  Sustained.

 4 BY MR. GEE:

 5      Q.   In 2007, did the referrals from CDI cite

 6 PacifiCare for violations of the law?

 7      A.   In some instances, yes.

 8      Q.   And the company responses are an opportunity to

 9 dispute those violations?

10           MR. VELKEI:  Objection.  Lack of foundation.

11           THE COURT:  Overruled.

12           THE WITNESS:  At that point in time they're trying

13 to respond to the examiner's questions.  It could be related

14 to their process, related to maybe a document that they felt

15 was missing or needed to be provided.  Um, we saw this as an

16 opportunity to help the examiner understand maybe a specific

17 sample file or better understand our processes.

18 BY MR. GEE:

19      Q.   If PHLIC disagreed with a finding or a citation in

20 the referral in 2007, did it note that disagreement in -- in

21 its response?

22           MR. VELKEI:  Objection.  Lack of foundation, your

23 Honor.  If there is a specific referral that the examiner

24 has in mind, I think it would make this a lot easier.

25           THE COURT:  Overruled.
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 1           THE WITNESS:  In some instances, if the business

 2 felt that it agreed or disagreed, I believe they would

 3 indicate something.

 4 BY MR. GEE:

 5      Q.   So also when it on the other side when PacifiCare

 6 agrees that it has violated the law, it notes that in its

 7 response?

 8           MR. VELKEI:  Objection.  Lack of foundation.  The

 9 witness is not here testifying on behalf of PacifiCare.  He

10 had personal knowledge of a particular issue.

11           MR. GEE:  This is his personal knowledge.

12           MR. VELKEI:  He is asking for specific information

13 related to PacifiCare and what its policies are.  That is

14 not what this witness is here for today.

15           THE COURT:  Overruled.  If he knows the answer

16 from his personal knowledge, he can answer the question.

17           THE WITNESS:  I'm sorry.  Can you repeat the

18 question?

19 BY MR. GEE:

20      Q.   If PacifiCare agrees that it has violated the law,

21 it notes that agreement in its response to a referral?

22      A.   I wouldn't state that a company would be agreeing

23 with any law.  I would say if there is a finding or if there

24 is a question that is asked in a response, the business may

25 indicate that they may agree with a finding.
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 1           MR. GEE:  Okay.  Let's -- it's what Mr. Velkei

 2 wants.  Let's take a specific referral.

 3           MR. VELKEI:  Thank you.

 4           MR. GEE:  I have a referral with the date

 5 August 24, 2007.  It is CDI 34907.

 6           THE COURT:  This is Exhibit 146.  It has a date of

 7 August 24, 2007.

 8           (Exhibit 146 marked for identification.)

 9 BY MR. GEE:

10      Q.   Do you remember receiving this referral?

11      A.   Yes.

12      Q.   And is that your signature on the second page?

13      A.   Yes.

14      Q.   And can you, can I direct your attention to

15 questions/issue number one.  It says "The wording on the

16 original EOB is not in compliance with CIC Section

17 10123.13(a)"; is that right?

18      A.   Yes, I see that.

19      Q.   And that's a finding from CDI?

20      A.   Yes, it appears to be.

21      Q.   And under that we have the company response.  It

22 says "The company agrees, due to the requirements of Section

23 10123.13(a), that the explanation of benefits will undergo

24 modification".

25           Is that an agreement that the EOB was not in
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 1 compliance with that section?

 2           MR. VELKEI:  Objection.  Lack of foundation.  The

 3 document speaks for itself.  The witness is not here for

 4 what the company agreed or disagreed with.

 5           THE COURT:  Overruled.

 6           THE WITNESS:  Yes.  That was a response that says

 7 the company agrees.

 8 BY MR. GEE:

 9      Q.   And directing your attention to number three, that

10 is another agreement by the company that it is not in

11 compliance with the insurance code?

12      A.   Number three states that the company agrees that

13 the interest calculation was incorrect.

14           MR. GEE:  Okay.

15           May 146 be received into evidence?

16           THE COURT:  Any objection?

17           MR. VELKEI:  It's 147, your Honor.  No objection.

18           THE COURT:  It's 146.

19           MR. VELKEI:  Oh, okay.

20           THE COURT:  Is that okay?

21           MR. VELKEI:  Yeah.

22           THE COURT:  All right.  Any objection?

23           MR. VELKEI:  No objection.

24           THE COURT:  All right.  It will be entered.

25                  (Exhibit 146 in evidence.)
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 1 BY MR. GEE:

 2      Q.   Let's look at the referral CDI issued regarding

 3 acknowledgment letters.  I have an e-mail with a top date

 4 October 12, 2007, Bates number PAC 57 -- I'm sorry --

 5 547338.  And it has an attachment to it.

 6           This is document that has a confidential stamp.

 7 I'm not sure.

 8           THE COURT:  All right.

 9           MR. GEE:  If where, which category Mr. Velkei

10 believes this falls under.

11           THE COURT:  I'll mark that as Exhibit 147.

12           Do you contend that -- that it continues to be

13 confidential?  The alliteration.

14           (Exhibit 147 marked for identification.)

15           MR. VELKEI:  It is subject to not be used outside

16 this litigation, we'll remove the confidential designation,

17 your Honor.

18           THE COURT:  And it has the date at the top of

19 October 12, 2007.

20           MR. VELKEI:  I have one question.  I thought 146

21 was the moving papers.

22           THE COURT:  Okay.

23           MR. VELKEI:  And so that this should be 148.

24           MR. STRUMWASSER:  150.

25           MR. VELKEI:  Okay.  I'm getting confused.
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 1           THE COURT:  Remember we had a gap in between.

 2           MR. VELKEI:  That's my fault.

 3           THE COURT:  That's okay.

 4           MR. VELKEI:  All right.  Thanks.

 5           THE COURT:  All right.

 6 BY MR. GEE:

 7      Q.   So, Mr. Valenzuela, the first page of this

 8 document appears to an e-mail from Towanda David to you; is

 9 that right?

10      A.   Yes.  That's correct.

11      Q.   And she is attaching a referral for clarification

12 on the company procedure for acknowledging claims; is that

13 right?

14      A.   Yes.

15      Q.   And the second page of this document is the actual

16 referral.  And it appears that CDI is asking for a

17 description of the measures PHLIC has taken to insure

18 compliance with Insurance Code Section 10133.66(c; is that

19 right?

20      A.   That's good for -- yes.

21      Q.   And that section, insurance code section refers to

22 the claims acknowledgment statute?

23      A.   I believe it's quoted there, yeah.

24      Q.   Do you remember what you did with this referral

25 when you received it?
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 1      A.   I wouldn't say I remember.  I know I would have

 2 identified the business contact and then sent this referral

 3 to that contact that provided a response.

 4      Q.   Do you remember who that business contact was?

 5      A.   It would have been Lois Norket.

 6      Q.   I have another e-mail string with a top date

 7 October 12, 2007, Bates PAC 561025.  It has a confidential

 8 stamp.  I think this may be a similar category of document.

 9           THE COURT:  All right.  That will be marked as

10 Exhibit 148, is that correct, without the confidentiality?

11           (Exhibit 148 marked for identification.)

12           MR. VELKEI:  No issue on the confidentiality as

13 long as it's used only for the purposes of this proceeding.

14           THE COURT:  Okay.

15 BY MR. GEE:

16      Q.   And, Mr. Valenzuela, the second e-mail down on

17 this page is, it looks like it's from you so Ms. Norket,

18 with a CC to Suzanne Lookman, L-o-o-k-m-a-n.

19           THE COURT:  That's Suzanne.  S-u-z-a-n-n-e.

20 BY MR. GEE:

21      Q.   I'm sorry.

22           Is that right?

23      A.   Yes.  That's correct.

24      Q.   And you said Ms. Norket is a claims manager?

25      A.   I don't recall saying she's a claims manager but
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 1 at the time she was my business contact for the group claims

 2 area.

 3      Q.   Do you know what she was at the time?

 4      A.   I don't know what her specific title was.

 5      Q.   Do you know who Ms. Lookman is?

 6      A.   Sue Lookman, I believe, works in technology

 7 supporting the claims area.

 8      Q.   She works for PacifiCare?

 9      A.   Yes.

10      Q.   And in this e-mail you're forwarding the

11 acknowledgment of claims referral to Ms. Norket and Ms.

12 Lookman?

13      A.   Yes.

14      Q.   Because you believe they're responsible for

15 acknowledgment of claims?

16      A.   Being that the referral was related to group

17 claims acknowledgment process, that's my business contact

18 with her.

19      Q.   So Ms. Norket was the contact for you.  Why did

20 you cc Ms. Lookman?

21      A.   I would assume that because she was in the claims

22 technology area for the claims area, um, that's why I copied

23 her.  I can't recall specifically why I copied her.

24      Q.   So by your left foot, we've put a couple binders,

25 black binders like this.  There are some exhibits that we've
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 1 already discussed in this proceeding.  Can you pull those up

 2 and go to the tab that is 113?

 3           MR. STRUMWASSER:  And, your Honor, the parties are

 4 in the process of finalizing the advanced technology for

 5 assisting your Honor.

 6           THE COURT:  113 is a 10/12/07 general inquiry; is

 7 that right?

 8           THE WITNESS:  Should it be tab 113?

 9           MR. GEE:  Yeah.

10      Q.   There is a second binder down there, too.  It only

11 goes up to --

12      A.   This one goes up to a hundred.  Oh, there it is.

13      Q.   Do you have it?

14      A.   Yes.

15      Q.   Is this the final company response you sent

16 regarding the acknowledgment referral?

17      A.   Let me take a minute to look at it.

18                Yes.

19      Q.   Yes?

20      A.   Yes, it is.

21      Q.   And the second page, is that your signature?

22      A.   Yes.

23      Q.   Back to the first page, the last paragraph of the

24 company response.  It begins "However, the process for

25 printing letters moved from our internal department IDC to a
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 1 vendor, Duncan, it was discovered during that -- this

 2 transition Duncan did not print system-generated letters

 3 from July 2006 until January 2007".  Do you see where I'm

 4 reading from?

 5      A.   Yes, I do.

 6      Q.   The letters the company is referring to are the

 7 acknowledgment letters; is that right?

 8           MR. VELKEI:  Objection.  Lack of foundation.

 9           THE COURT:  Overruled.

10           THE WITNESS:  Yeah, I would say so based on the

11 context of this response.

12 BY MR. GEE:

13      Q.   And what is Duncan?

14           MR. VELKEI:  Same objection.

15           THE COURT:  Overruled.  If you know.

16           THE WITNESS:  I believe they are one of our

17 vendors for training and sending correspondence.

18 BY MR. GEE:

19      Q.   Do they just print and send correspondence for

20 PacifiCare?

21      A.   That is probably the extent of my knowledge for

22 Duncan.

23      Q.   Do you know if that is the full company name for

24 Duncan?

25      A.   No, I wouldn't know that.
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 1      Q.   Do you know where Duncan is located?

 2      A.   No.

 3      Q.   And what is -- what is IDC?

 4      A.   I do not know.

 5      Q.   Do you know when the process for printing these

 6 acknowledgment letters was outsourced to Duncan?

 7      A.   No, I don't.

 8      Q.   I have another e-mail string.  This one has an

 9 attachment.

10                The top, the e-mail has a top date of

11 October 15, 2007, Bates PAC 561026.  And it also has a

12 confidential stamp.  Again, it may fall under the same

13 category.

14           THE COURT:  All right.  I'll mark that as Exhibit

15 149.  It has a top date of October 15, 2007.

16           (Exhibit 149 marked for identification.)

17           MR. VELKEI:  No objection to the removal of a

18 confidentiality designation, your Honor, subject to the

19 order that it cannot be used outside of this proceeding.

20           THE COURT:  All right.

21 BY MR. GEE:

22      Q.   Do you recognize this document, Mr. Valenzuela?

23      A.   Yes.

24      Q.   And it appears to be an e-mail exchange between

25 you and Ms. Norket ccing Ms. Lookman and Ms. Norket appears



1081

 1 to be forwarding you a draft response to the acknowledgment

 2 referral; is that right?

 3      A.   Yes.

 4      Q.   And if you can look at the second page, this is

 5 the -- Ms. Norket's draft response to the referral; is that

 6 right?

 7      A.   Yes.

 8      Q.   And the last paragraph of the company response

 9 there says "However, the process for printing the letter is

10 moved from our internal department IDC to our -- to a

11 vendor, Duncan, as part of the UHC acquisition".  Do you see

12 that?

13      A.   Yes.

14      Q.   Do you understand the UHC acquisition to refer to

15 the acquisition of PacifiCare by United?

16      A.   That would be my understanding, yes.

17      Q.   And then back to the first page, the e-mail.  The

18 e-mail at the bottom from Ms. Norket to you is the

19 October 14 e-mail.

20           Second sentence, "You may want to take out the

21 part about "as part of the UHC acquisition" but that's truly

22 what happened?  Do you see that?

23      A.   Yes.

24      Q.   And that part in quotes as part of the UHC

25 acquisition, that was ultimately taken out of the final
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 1 response?

 2      A.   Yes.

 3      Q.   Did you delete it?

 4      A.   I don't recall whether I deleted it.  If she

 5 recommended that I remove it, then I would have removed it

 6 from the response.

 7      Q.   So the problems with acknowledgment letters were

 8 caused by the Duncan transition?

 9           MR. VELKEI:  Lack of foundation.

10           THE COURT:  If you know.

11           THE WITNESS:  I don't know what the problems were

12 that caused that.

13 BY MR. GEE:

14      Q.   The referral says that it was discovered during

15 this transition that Duncan did not print system-generated

16 letters from July 2006 until January 2007?

17           I'm sorry.  That's the company's response to the

18 referral?

19      A.   Yes, that is the company's response.

20      Q.   So this transition means that the transition from

21 Duncan, from internal IDC to Duncan.

22           MR. VELKEI:  Objection.  Vague.  Lack of

23 foundation.

24           THE COURT:  Overruled.

25           THE WITNESS:  I'm sorry.  I don't understand the
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 1 question, sir.

 2 BY MR. GEE:

 3      Q.   I'm -- let me restate it.

 4           The sentence in the company response, it was

 5 discovered that during this transition Duncan did not print

 6 system-generated letters.  This transition refers to the

 7 transition to using Duncan, the vendor?

 8           MR. VELKEI:  Same objections.

 9           THE WITNESS:  I would say that --

10           THE COURT:  Overruled.

11           THE WITNESS:  -- based on portions where the

12 response says "The process of relating letters moved from

13 IDC to Duncan" that is the transition I'm referring to, yes.

14 BY MR. GEE:

15      Q.   I have another e-mail string with a top date,

16 October 16, 2007, Bates PAC 46382.

17           THE COURT:  All right.  This one's going to be

18 marked as 151.

19           (Exhibit 151 marked for identification.)

20           MR. GEE:  Thank you, your Honor.  And it also has

21 a confidential stamp.

22           THE COURT:  Any objection to removing the

23 confidential stamp?

24           MR. VELKEI:  One second.  I don't think they --

25 let me look real quick.
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 1           No objection subject to the Court's order on the

 2 use of these outside this proceeding.

 3           THE COURT:  That will be 151 with a top date of

 4 October 16, 2007.

 5 BY MR. GEE:

 6      Q.   And this appears to be a continuance of the e-mail

 7 string that we've just looked at in Exhibit 149.  Can you

 8 just look through it, Mr. Valenzuela?

 9      A.   Okay.

10      Q.   It appears to be several e-mails between you and

11 Ms. Lookman and Ms. Norket about this referral; is that

12 right?

13      A.   Yes.

14      Q.   And it appears you are working on -- you are all

15 working on revising and finalizing the company response to

16 this referral?

17      A.   Yes.

18      Q.   And you asked Ms. Norket and Ms. Lookman a couple

19 times to review and revise the revised version of the

20 response?

21      A.   It appears based on the e-mails that they were

22 providing additional information to the original draft, and

23 I made those changes based on their input.  And then I asked

24 them to make a final review of the version.

25      Q.   And you're doing this, you're asking them several
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 1 times to review the revised drafts because you want to make

 2 sure that the response is accurate?

 3      A.   That is correct.

 4      Q.   And the top e-mail, Ms. Lookman says looks good;

 5 is that right?

 6      A.   Yes.

 7      Q.   And then after all this back and forth about the

 8 company response, you forward the final response to CDI?

 9      A.   That's our typical practice, yes.

10      Q.   And that's not the end of the story for this

11 referral?

12           MR. KENT:  Is that a question?

13           MR. GEE:  It is just a transition.

14      Q.   Could you look to, in the black binder, Exhibit

15 115?

16      A.   Would it be 114?

17      Q.   115.

18      A.   Okay.

19      Q.   Do you remember receiving this document?

20      A.   Yes.

21      Q.   Also, I'm sorry.  Did we get a determination of

22 confidentiality on 115?

23           THE COURT:  Yes.  I believe -- did we?

24           MR. VELKEI:  Yes, your Honor.

25
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 1 BY MR. GEE:

 2      Q.   In 115, the second paragraph, it appears CDI is

 3 requesting samples of the acknowledgment letters that were

 4 sent to insureds and providers; is that right?

 5      A.   Yes.

 6      Q.   And PLHIC is supposed to produce ten sample

 7 acknowledgments of your choosing for CDI's review; is that

 8 right?

 9      A.   Yes.

10      Q.   Did you forward this request to Ms. Norket and Ms.

11 Lookman?

12      A.   I would have.

13      Q.   Did you send it to anyone else?

14      A.   Not that I can recall.

15      Q.   I have an e-mail dated October 24, with an

16 attachment, Bates number PAC 46527, also has a confidential

17 stamp.

18           THE COURT:  All right.  I'll mark that as Exhibit

19 152.  It has a top date of October 24, 2007.

20           Any objection to removing the confidentiality

21 designation under the same condition?

22           (Exhibit 152 marked for identification.)

23           MR. VELKEI:  No objection, your Honor.

24           THE COURT:  All right.

25           MR. GEE:  And it appears Ms. Norket is sending you
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 1 a template for an acknowledgment letter; is that right?

 2      A.   Yes.  It looks like an example document, yes.

 3      Q.   But this isn't a copy of an acknowledgment letter

 4 that was actually sent to an insured or a provider?

 5      A.   I don't believe so.  It looks like it is just a

 6 sample letter of what's generated on that system.

 7           MR. STRUMWASSER:  A sample letter of what?

 8 BY MR. GEE:

 9      Q.   A sample letter of an acknowledgment letter.

10      A.   Yeah.  Based on the attachment, it is a back

11 letter example.

12      Q.   Was PLHIC able to provide CDI a copy of or the ten

13 copies of a sample of acknowledgment letters that were sent

14 out?

15      A.   I don't recall whether we provided ten samples or

16 not.

17      Q.   I have an October, an e-mail string with a top

18 date of October 24, Bates PAC 46529.  May it be marked as

19 the next exhibit in order?

20           THE COURT:  All right.  It will be marked as 153.

21           May I remove the confidential designation pursuant

22 to the same agreement?

23           (Exhibit 153 marked for identification.)

24           MR. VELKEI:  Yes, your Honor.

25           THE COURT:  All right.  It has a top date of
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 1 10/24/07.

 2 BY MR. GEE:

 3      Q.   Mr. Valenzuela, can you review this e-mail string?

 4      A.   Yes.

 5           Okay.

 6      Q.   And it appears this is another e-mail string

 7 between you and Ms. Lookman and Ms. Norket; is that right?

 8      A.   Yes.

 9      Q.   And you're working on preparing and finalizing the

10 company response to this subsequent referral?

11      A.   Yes.

12      Q.   Right?

13                And on the first page of 153, the second

14 e-mail down, you're forwarding the revised draft response.

15 And then the last paragraph on that e-mail, because you want

16 to make sure -- you want to make sure it's correct; is that

17 right?

18           MR. VELKEI:  Objection.  Vague.

19           THE COURT:  Overruled.

20           THE WITNESS:  Yeah.  It appears that based on me

21 wanting to clarify which response she was referring to, I

22 sent it to her and asked her if that was a correct response

23 to include.

24 BY MR. GEE:

25      Q.   And then the top e-mail Ms. Norket writes
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 1 "modified slightly; is that right?

 2      A.   Yes, she does write that.

 3      Q.   Now, look in the black binder, Exhibit 114.  Is

 4 this the final company response to this subsequent referral?

 5      A.   Yes.

 6      Q.   And is that your signature?

 7      A.   Yes.

 8      Q.   And in the beginning the company response says

 9 "The plan is unable to provide carbon copies of the letters

10 at this time"; is that right?

11      A.   Yes, that's correct.

12      Q.   Does that refresh your recollection about whether

13 the company was able to provide the ten sample

14 acknowledgment letters?

15      A.   Yes.

16      Q.   And it wasn't able to?

17      A.   Based on this response, no.

18      Q.   So from this example, these examples, of the

19 referral -- of the acknowledgment referrals and the company

20 responses, it appears that you received referrals, you

21 forwarded them on to the appropriate business contacts.

22 There's several drafts, revisions going back and forth, and

23 then you, when it finalized, you forward the company

24 response to CDI; is that right?

25      A.   Yes.
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 1      Q.   And you go through this process of revising and

 2 exchanging drafts because you want to make sure that

 3 accurate information is provided to the CDI?

 4      A.   I go through that process to make sure that

 5 responses are provided to the CDI.  I usually rely on the

 6 business contacts to determine the accuracy of the

 7 information.

 8      Q.   In this, sticking with this black binder, could

 9 you flip to tab one -- 111?

10      A.   Okay.

11      Q.   Is this the final company response to this

12 referral?

13      A.   Yes, it appears to be.

14      Q.   Is that your signature on the second page?

15      A.   Yes.

16      Q.   Can you turn to 112?  Is that another referral

17 with the final company response?

18      A.   It looks like we followed up on a deliverable that

19 we -- I told them we provide.

20      Q.   But that's the final company response?

21      A.   Yes.

22      Q.   And that's your signature on the -- what is it --

23 the fourth page in?  Do you see --

24      A.   Yes.

25      Q.   May Exhibits 147 to 149 and 151 to 153, may those
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 1 be received in evidence?

 2           THE COURT:  We're at 147.

 3           Any objection to 147?

 4           MR. VELKEI:  No objection, your Honor.

 5                  (Exhibit 147 in evidence.)

 6           THE COURT:  148.

 7           MR. VELKEI:  No objection.

 8                  (Exhibit 148 in evidence.)

 9           THE COURT:  149.

10           MR. VELKEI:  No objection.

11           THE COURT:  Okay.  Those will be entered.

12                  (Exhibit 149 in evidence.)

13           151.

14           MR. VELKEI:  No objection.

15           THE COURT:  152.

16           MR. VELKEI:  No objection.

17           THE COURT:  And 153.

18           MR. VELKEI:  No objection.

19           THE COURT:  Those will be entered.

20           (Exhibits 151, 152 and 153 in evidence.)

21 BY MR. GEE:

22      Q.   Now, Mr. Valenzuela, at the end of this referral

23 process, did PLHIC have the opportunity to have an exit

24 meeting with CDI?

25      A.   Yes, we did.
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 1      Q.   And at this exit meeting you discussed the CDI's

 2 exam findings?

 3      A.   I would say it was a presentation of their

 4 preliminary findings, yes.

 5      Q.   Presentation by CDI?

 6      A.   Yes.

 7      Q.   And were you at this meeting?

 8      A.   Yes, I was.

 9      Q.   Do you remember when it took place?

10      A.   I would to say November 8, 2007.

11      Q.   Good memory.

12                Let me do it this way.  I have an exhibit --

13 I mean a document, it appears to be an e-mail string, with

14 the top date November 28, 2007, CDI 61.

15           THE COURT:  All right.  That will be marked as

16 Exhibit 154.

17           (Exhibit 154 marked for identification.)

18 BY MR. GEE:

19      Q.   And this first e-mail on the first page has a list

20 of names.  Do you remember if each of these persons was at

21 the exit meeting either by in person or by telephone?

22      A.   I can recall the individuals in person.  I'm not

23 certain on the ones on the phone.

24      Q.   And the e-mail at the bottom of the page from Ms.

25 Vandepas to you, and Ms. Vandepas is an employee of the
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 1 Department of Insurance?

 2      A.   I believe so, yes.

 3      Q.   Ms. Vandepas writes:  "Can you send me the e-mail

 4 addresses so I can e-mail the agenda to that those persons,

 5 those people participating by phone"; do you see that?

 6      A.   Yes.

 7      Q.   Do you remember if you e-mailed an agenda to those

 8 people?

 9      A.   I can't recall if she sent an e-mail.

10      Q.   The document title, PacifiCare exit meeting, the

11 date of November 7, 2007, CDI 34832.  May it be marked as

12 the next exhibit in order?

13           THE COURT:  All right.  That will be marked as 155

14 with the ink with the top date of November 7, 2007.

15           (Exhibit 155 marked for identification.)

16 BY MR. GEE:

17      Q.   And this appears to be an agenda of the exit

18 meeting; is that right?

19      A.   Yes.

20      Q.   Do you remember receiving this document?

21      A.   No, I don't remember receiving this.

22      Q.   Under the general exam findings we have some

23 bullet points, provider contract uploads, electronic data

24 analysis, application of 12-month pre-existing period,

25 failure to address problems in claims adjudication when
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 1 provider contract uploading was delayed, doc DNA, claim file

 2 review.

 3           MR. VELKEI:  Where are you looking?  On the

 4 document on the second page?

 5           MR. GEE:  On the, it's starting on the first page

 6 under general exam findings we have some bullet points.  Do

 7 you see where I'm at?

 8           MR. VELKEI:  Okay.

 9 BY MR. GEE:

10      Q.   And then the last one is pre-existing exclusion

11 and concerns of COCC.  Mr. Valenzuela, do you see where I'm

12 reading from?

13      A.   Yeah, the bullets.

14      Q.   Do you remember if these issues were discussed at

15 the exit meeting?

16      A.   I believe so, yes.

17      Q.   I have an e-mail string with the top date

18 November 13, 2007, Bates PAC 61074.  This again has a

19 confidential stamp on it.

20           THE COURT:  All right.  I'll mark it as Exhibit

21 156.

22           Any objection to removing the confidential status

23 pursuant to the same agreement?

24           (Exhibit 156 marked for identification.)

25           MR. VELKEI:  Would you give me a moment on this,
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 1 your Honor?

 2           THE COURT:  Yes.  Of course.

 3 BY MR. GEE:

 4      Q.   Will you let me know when you're done reviewing

 5 these e-mails, Mr. Valenzuela?

 6      A.   Yes.

 7                Okay.

 8           MR. VELKEI:  And, by the way, your Honor, no

 9 objection to removal of the confidentiality designation

10 subject to the same conditions.

11           THE COURT:  All right.  That will be done.

12 BY MR. GEE:

13      Q.   Mr. Valenzuela, can you look at the e-mail that

14 starts at the bottom of the first page?  It is a November 9.

15 And then it continues on to the next page, the second page.

16 And it appears you're writing to a number of people and

17 saying, in the first sentence in that e-mail is "This is an

18 update regarding the CDI targeted exam".  Do you see where

19 I'm reading from?

20      A.   Yes.

21      Q.   And it appears you're giving a report of the exit

22 conference that you say was held yesterday, November 8,

23 2007; is that right?

24      A.   Yes.

25      Q.   And then you go on to list under -- under the
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 1 paragraph starting "draft findings" you list a number of the

 2 things that were discussed at the exit conference.

 3      A.   Yes, I do.

 4      Q.   And that listing appears to look a lot like the

 5 general exam findings that were listed in Exhibit 155 that

 6 we just looked at; is that right?

 7      A.   Yes.

 8      Q.   And in the paragraph, the next paragraph starting

 9 "next steps"; do you see where I'm at?

10      A.   Yes.

11      Q.   You're telling the recipients on this e-mail that

12 the company will receive the draft reports within five to

13 ten days.  The draft reports you're referring to are what?

14      A.   Those would be the Department's draft reports.

15      Q.   The reports of the market conduct -- market

16 conduct exam?

17      A.   Yes.

18      Q.   And then you say that the company will have 30

19 calendar days to respond to the draft report; is that right?

20      A.   Yes.

21      Q.   And then you say that "your assistance and support

22 during this audit process is greatly appreciated"; is that

23 right?

24      A.   Yes.

25      Q.   Did you get their assistance and support during
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 1 this audit process?

 2      A.   Yes.

 3      Q.   And then the e-mail right below that dated

 4 November 7, 2007 from you to the -- a list of recipients,

 5 and you say that "This is a high level management update"

 6 regarding the targeted CDI's targeted examination; is that

 7 right?

 8      A.   Yes.  Can we go back to a previous question?

 9      Q.   Sure.

10      A.   When you said "their support" who are they?  Who

11 are you referring to?

12      Q.   The recipients on this e-mail.

13      A.   I would say that being at the high level

14 management update, it is only certain individuals that would

15 have supported me through the exam.  So I just wanted to

16 clarify that.

17      Q.   Sure.  Who -- who of this list gave you support

18 and assistance?

19      A.   It would have been our business contacts for the

20 work group participants like that I mentioned earlier, you

21 know, representatives of the claims area, of the appeals

22 area, and the PDR.

23      Q.   The list that you gave me at the beginning, Ms.

24 Perez, Ms. Socha, Norket?

25      A.   Correct.
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 1      Q.   Looking at this list, does it refresh your

 2 recollection as to other business contacts?

 3      A.   There may have been others that supported during

 4 the exam.

 5      Q.   Do you see anyone that stands out from this list

 6 of recipients?

 7      A.   I would say Maria Hurtado.

 8      Q.   Could you spell that?

 9      A.   Yeah.  It's H-u-r-t-a-d-o.

10      Q.   And what group or what was her responsibility?

11      A.   A group appeals and grievances.

12      Q.   Anyone else?

13      A.   She's the only one that stands out.

14      Q.   Other than the business contacts that we discussed

15 and Ms. Hurtado, anyone else on this list who you received

16 assistance and support during the audit process?

17      A.   Not that I can recall specifically.

18      Q.   Going back to the -- where we were before on the

19 second page, the second e-mail down, the November 7, 2007

20 e-mail from you.  And, as I said, this was a -- you had

21 written that there is a high level management update and

22 this e-mail appears to be -- to have been written before the

23 exit conference; is that right?

24      A.   Yes.

25      Q.   And let's see.  It is about a third of the way
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 1 down.  There is a sentence starting "Based on the inquiries

 2 submitted by the examiners"; do you see what I'm referring

 3 to?

 4      A.   Yes.

 5      Q.   And inquiries are just another name for referrals?

 6      A.   Yes.

 7      Q.   And you say that "Based on the inquiries submitted

 8 by the examiners" and then you go on to list the key areas

 9 of concern you may expect to see items to address"; do you

10 see that?

11      A.   Yes.

12      Q.   And then you have a list of the key areas of

13 concern; right?

14      A.   Yes.

15      Q.   And those, that list looks similar to what you

16 previously said was discussed at the exit conference, the

17 November 8, 2007 exit conference?

18      A.   My comment earlier as far as similarity between

19 the agenda and my previous e-mail was that they were in the

20 same order.  I say in general yeah, they're similar topics.

21      Q.   So it appears that based on the inquiries

22 submitted by the examiners, PLHIC was on notice of the areas

23 of concern, CDI's areas of concern?

24           MR. VELKEI:  Objection.  Vague as to notice.  Lack

25 of foundation again and asking for testimony on behalf of
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 1 the company.

 2           THE COURT:  Overruled.

 3           THE WITNESS:  So what you're saying is, um, can

 4 you repeat your question, please?

 5 BY MR. GEE:

 6      Q.   Sure.

 7           Based on the inquiries submitted by CDI, PLHIC

 8 knew that, generally what the issues, what CDI's issues of

 9 concerns were with respect to the market conduct exam?

10           MR. VELKEI:  Same objection.

11           THE COURT:  Overruled.

12           THE WITNESS:  As I indicate there, based on the

13 issues that were being addressed by the examiners, that's

14 what I took to make this assumption as to the areas that we

15 can expect to see in the draft report.

16 BY MR. GEE:

17      Q.   And you were right, generally?

18      A.   Generally.

19      Q.   The subject line of this e-mail also says that

20 it's update number eight; do you see that?

21      A.   Yes.

22      Q.   Were there seven other updates before this?

23      A.   Most likely.  Sometimes they're not always in

24 order.

25      Q.   There were seven updates to high level management?
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 1      A.   Typically, what we do is when we receive a call

 2 letter that would be management update number one where we

 3 tell them that the regulator has initiated a market conduct

 4 exam.  Any information that we feel is relevant would, um,

 5 make us send another management update, which is just

 6 general informational exam.  Um, so most likely there was

 7 seven.

 8      Q.   Who makes that determination of whether you send

 9 an update to high level management?

10      A.   It's part of our practice on the market conduct

11 exam team.  There's templates that we have.  There's phases

12 that we rely on to then issue the management updates.

13      Q.   Are they always sent by e-mail?

14      A.   Typically, yes.

15      Q.   How else are they sent?

16      A.   I can't recall any other way but, in my

17 experience, I've never sent an update other than via e-mail.

18      Q.   Does the template say who -- whom to send the

19 update to?

20      A.   It would be anyone that is involved in the market

21 conduct exam based on the scope.  So if they're going to

22 target, let's say, member appeals, we want to include the

23 business contacts, maybe any senior leadership that would

24 need to be aware of a market conduct exam or any resources

25 that we would need to advise to be aware so that they're
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 1 prepared to assist during the market conduct exam.  So I'm

 2 sorry, to answer your question, no, there is not a list of

 3 who should or should not be on it.

 4      Q.   Who makes the decision of whom to include on these

 5 updates?

 6      A.   The market conduct exam coordinator would.

 7      Q.   You?

 8      A.   In this case, um, I didn't make the decision.  But

 9 on other exams I may make the decision.

10      Q.   You didn't make the decision on this case?

11      A.   No.  Francis put a start number one and then

12 replied to all from there so, and that's the way it flows.

13           THE COURT:  Is this a good time for the morning

14 break?

15           MR. GEE:  Sure.

16           THE COURT:  Okay.  15 minutes.

17              (Recess from 10:25 to 10:44 a.m.)

18           Okay.

19           MR. GEE:  Can we wait for Mr. Strumwasser for a

20 minute.  He went across the hall.

21           THE COURT:  Ready?  All right.

22           We'll go back on the record.  Go ahead.

23 BY MR. GEE:

24      Q.   Mr. Valenzuela, when we, before the break we were

25 discussing Exhibit 156.  And I believe we were on the second
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 1 page of that exhibit, the e-mail from you dated November 7,

 2 update number eight.  Do you have that in front of you?

 3      A.   Yes.

 4      Q.   And you were saying that you were given a high

 5 level management update to these recipients on the e-mail.

 6 Did any of these recipients write back with follow-up

 7 questions?

 8      A.   Not that I can remember.

 9      Q.   Did you have any other communications with these

10 recipients about the market conduct exam, the 2007 market

11 conduct exam?

12           MR. VELKEI:  Vague as to time.

13           THE COURT:  Sustained.

14 BY MR. GEE:

15      Q.   In 2007?

16           MR. VELKEI:  Vague as to time.  That is a long

17 time, your Honor.

18           THE COURT:  Overruled.

19           THE WITNESS:  So we're referring to that update

20 number eight, the majority of these are part of the work

21 group so I'm sure I had a lot of discussions with this work

22 group throughout this period of time.

23 BY MR. GEE:

24      Q.   The work group being the business contacts that

25 you referred to before?
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 1      A.   Yes.

 2      Q.   How about communications with people on this list

 3 who are not in the work group?

 4      A.   It would be difficult for me to say one way or

 5 another.  I can't recall, remember.

 6      Q.   Were all these recipients on this e-mail, were

 7 they typical recipients of regular updates or other market

 8 conduct exams?

 9           MR. VELKEI:  Objection.  Lack of foundation.

10           THE COURT:  Overruled.

11           THE WITNESS:  Every market conduct exam will be

12 different depending on the license being examined so some of

13 them may be involved in other exams, yes.  Some may not.

14      Q    (By Mr. Gee) Who would not be typical on this

15 list?

16      A.   For this particular exam?

17      Q.   Yes.  Or for any exam generally?

18           MR. VELKEI:  Objection.  Vague.

19           THE COURT:  Sustained.

20 BY MR. GEE:

21      Q.   For this particular exam?

22      A.   Well, for this particular exam, they were all

23 involved somehow with the exam.

24      Q.   Which names on this list would I not find

25 ordinarily in a normal market conduct exam?
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 1           MR. VELKEI:  Objection.  Vague.

 2           THE COURT:  You need to be more specific.

 3 BY MR. GEE:

 4      Q.   Did you ever ask anyone on this list for, other

 5 than the people in the work group, did you ever ask anyone

 6 on this list for assistance during the market conduct exam?

 7      A.   Yes, it's possible.  I may have asked for

 8 assistance.

 9      Q.   Do you remember who?

10      A.   Not specifically, no.

11      Q.   Did you ever ask Ms. Berkel?

12      A.   Ms. Berkel would have been part of the work group,

13 yes.

14      Q.   She was part of the work group, one of the

15 business contacts?

16      A.   At her level, depending on the issue, she may have

17 been one of the contacts, yes.

18      Q.   So we can add her to the list with Ms. Perez and

19 Ms. Socha, Norket?

20      A.   She wasn't a specific business contact for a

21 certain area but if there was a question maybe that she had

22 knowledge of, we would seek her assistance.

23      Q.   Have you ever involved her on any other market

24 conduct exams?

25      A.   Yes, I believe so.
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 1      Q.   Other than with CDI?

 2           MR. VELKEI:  Objection.  Relevance.  Irrelevant.

 3           THE COURT:  What is the relevancy?

 4 BY MR. GEE:

 5      Q.   We're trying to determine the seriousness with

 6 which the company took this market conduct exam for 2007.

 7           THE COURT:  All right.  I'll allow it for that

 8 limited purpose.

 9           THE WITNESS:  Yes.

10 BY MR. GEE:

11      Q.   Did you feel that adequate resources were being

12 devoted to -- by PacifiCare to the 2007 market conduct exam?

13      A.   Based on my experience with market conduct exams,

14 I think the amount of resources was appropriate.

15      Q.   Did you feel that anyone in the work group or

16 these business contacts wasn't giving enough attention to

17 the market conduct exam?

18      A.   I don't think I really have an opinion on that.

19      Q.   Was anyone not -- strike that.

20                Did you believe everyone in the work group

21 was providing thorough and complete answers, responses to

22 the work referrals?

23      A.   I think everybody on the work group was just

24 working hard.  I mean there was a high volume of referrals

25 coming in and out.  I think everybody was doing the best
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 1 that they could.

 2      Q.   I forget where we left off.  I believe it's -- can

 3 we move Exhibits 154, I believe it goes to 156, into

 4 evidence?

 5           THE COURT:  Correct.  Any objection to 154?

 6           MR. VELKEI:  No objection, your Honor.

 7                  (Exhibit 154 in evidence.)

 8           THE COURT:  155.

 9           MR. VELKEI:  Yes, your Honor.  This witness did

10 not establish that this was provided to PacifiCare.  I'm not

11 comfortable that, in fact, it was.

12           THE COURT:  All right.

13           MR. VELKEI:  Based on the testimony.

14           THE COURT:  156.

15           MR. VELKEI:  No objection.  Your Honor.

16           THE COURT:  All right.  I'm not going to enter 155

17 at this time.  You can establish it later.

18                  (Exhibit 156 in evidence.)

19           MR. GEE:  Thank you, your Honor.

20           THE COURT:  He said he didn't get a copy of it or

21 doesn't remember at least.

22 BY MR. GEE:

23      Q.   Then after the exit conference, did CDI provide

24 PacifiCare with written reports of the market conduct exams?

25      A.   Yes.
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 1      Q.   Do you remember when CDI provided those reports?

 2      A.   I once said the day after the exit conference.

 3      Q.   November 9?

 4      A.   Right.

 5      Q.   Did you receive copies of those reports?

 6      A.   Yes, I did.

 7      Q.   And what did you do with them?

 8      A.   Our practice is to take the reports, and then send

 9 them to the same high level management group notifying them

10 that we received reports and advising them of any next steps

11 based on those reports, which is typically to regroup, to

12 start reviewing those specific findings or any issues or

13 questions about the report.

14      Q.   Did you also send it to the work group?

15      A.   Typically, the work group is part of that global

16 high level management distribution list.

17      Q.   Let's go back to Exhibit 156, the document we were

18 just referring to.

19                And the top e-mail of 156 is a November 13

20 e-mail from you to -- along with other people; is that

21 right?

22      A.   Yes.

23      Q.   And it appears you were forwarding CDI's

24 November 9, 2007 reports to this group of people?

25      A.   There's actually two sets.  There is actually a
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 1 total of four reports because we received the 2006 and the

 2 2007 exam reports so, yes.

 3      Q.   Okay.

 4           I have an e-mail dated November 15, 2007 and it

 5 has an attachment, Bates PAC 80268.  And this also has a

 6 confidentiality stamp.  We would like a determination on it.

 7           THE COURT:  I would mark that as Exhibit 157.

 8 It's an e-mail with a top date of November 15, 2007.  Did

 9 you need a minute to --

10           (Exhibit 157 marked for identification.)

11           MR. VELKEI:  Yes, your Honor.  If I could even on

12 this one get back to you on the break because it's a little

13 longer.

14           THE COURT:  Yes.

15           MR. VELKEI:  Thanks.

16 BY MR. GEE:

17      Q.   And, Mr. Valenzuela, this is an e-mail from you to

18 a list of people.

19      A.   May I take a minute to review it?

20      Q.   Sure.  Please.

21      A.   It appears to be an attachment missing.

22      Q.   Which attachment do you think?

23      A.   I believe it is the table of specific findings.

24 It is not --

25      Q.   Okay.  That's fine.
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 1                Okay.

 2           This list of recipients, do you recognize it?

 3      A.   Yes.  Those would be the business contacts for the

 4 areas addressed in the report.

 5      Q.   Is this a full list of all the business contacts?

 6      A.   Typically, in the stage where we narrow down and

 7 focus specifically on the areas addressed by the Department

 8 in the report, so I would say this is a focus group based on

 9 the areas identified by the Department as required in the

10 response.

11      Q.   And just to clean up the record, this is the, by

12 work or the work group for the 2007 market conduct exam by

13 CDI?

14      A.   This would not be the entire work group if that's

15 what you're asking.

16      Q.   But it's some of the work group?

17      A.   Yes.

18      Q.   Now, I've seen some, we discussed some of these

19 names, but some of them are new.  We discussed Ms. Norket,

20 Raynee Andrews, R-a-y-n-e-e.

21      A.   Raynee Andrews was Lois's direct supervisor during

22 this time.

23      Q.   Do you know what her title was at this time?

24      A.   I'm not certain what her title is.

25      Q.   Was she an officer of PacifiCare for United?
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 1      A.   No, she was somewhere in the claims area of the

 2 transactions.  Manager.  Maybe director.

 3      Q.   Do you know who she reported to?

 4      A.   Um, I'm not sure of the specific who exactly she

 5 reported to at that time.

 6      Q.   And then we have Ms. Perez and Ms. Hurtado, whom

 7 we discussed.  How about Debbie Moore?

 8      A.   Debbie Moore is a claims contact for the

 9 individual line of business.

10      Q.   It's D-e-b-b-i-e, Moore, M-o-o-r-e.

11           Michelle Dorner, D-o-r-n-e-r?

12      A.   Michelle is also a claims contact on the

13 individual line of business.

14      Q.   And we discussed Ms. Dawn.  How about Amy

15 Gildernick, G-i-l-d-e-r-n-i-c-k?

16      A.   Debbie Moore and Michelle reported to her.  A. B.

17 Gildernick.

18      Q.   Do you know what her title was?

19      A.   No, I'm sorry.

20      Q.   Do you know who she reported to?

21      A.   No.

22      Q.   And Elaine McFann.  Who is she?

23      A.   Elaine, at the time, was my business contact.  She

24 is related to provider network management type of issues.

25      Q.   And it's M-c-F-a-n-n.
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 1                Jane Knous, K-n-o-u-s.  Who is she?

 2      A.   She was, um, part of our work group because she

 3 was, at the time, had involvement with the claims area, as

 4 far as, I think business analysis, she was a business

 5 contact for over the claims area.

 6      Q.   Do you know what her title was at this time?

 7      A.   At this time I don't.

 8      Q.   Do you know what it is now?

 9      A.   I believe she's a VP of integration and

10 operations.  I wouldn't want to say.  I'm not certain.

11      Q.   So directing your attention to the body of this --

12 excuse me -- of this e-mail, the first paragraph, I think it

13 is the third sentence in, starting on the right hand side of

14 the page "In addition, please evaluate the report and

15 identify findings to be disputed.  I must be notified of

16 findings who intend to contest immediately".  Do you see

17 that?

18      A.   Yes, I do.

19      Q.   Did anyone notify you to contest findings?

20      A.   I can't recall whether anyone notified me.

21      Q.   Did PLHIC ultimately contest some of the findings?

22           MR. VELKEI:  Lack of foundation.

23           THE COURT:  Overruled.

24           THE WITNESS:  I believe so, yes.

25
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 1 BY MR. GEE:

 2      Q.   And it admitted other findings, the other

 3 findings?

 4           MR. VELKEI:  Lack of foundation.  Again, this

 5 witness is not here to testify by what the company did or

 6 didn't do by way of admissions.

 7           THE COURT:  Overruled.

 8           THE WITNESS:  I would have known whether we admit.

 9 I know there were some instances where we have acknowledged

10 some issues where the Department may have raised.

11 BY MR. GEE:

12      Q.   Did you review the attachment starting on 8/02/70?

13 Do you recognize this?

14      A.   Yes.

15      Q.   There are paragraphs that are numbered and are

16 bolded in underline.  Is that from CDI?  Is that language

17 from CDI?

18      A.   This CAT template is basically taken the report

19 from CDI, copying and pasting it from this document so I can

20 distribute it to the work group, yes.

21      Q.   Numbered and bolded and underlined paragraph

22 that's CDI's findings with respect to this issue?

23      A.   That was to be from their draft report, same

24 numbers, same with the summary of the company response, what

25 they indicated in their report, copy and pasting into this
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 1 template for the work group, yes.

 2      Q.   And then the -- and then under the numbered

 3 paragraphs we have some language with a box around it and is

 4 that language from PLHIC?

 5      A.   The template itself contains the box and the

 6 person accountable as well as list evidence applied.  Where

 7 it says "summary of company response" is on the draft report

 8 if the Department somehow summarized what happened during

 9 the on-site, we would copy and paste that into this

10 template.

11      Q.   And the first paragraph in the box, criticism

12 number one, corrective action accountability, followed by a

13 list of names, those are the persons at PLHIC who are

14 responsible for this issue?

15      A.   Correct.  What I did is, based on the table

16 provided by the Department, um, any instances that were

17 associated with this particular issue, um, the samples, it's

18 going back to their table, what samples, what type of

19 samples were cited, and then plugging in those names that

20 may potentially have to respond to this specific finding.

21      Q.   These are names from the work group we are

22 discussing?

23      A.   That is correct.

24      Q.   I have an e-mail with attachment.  The e-mail is

25 dated November 21, 2007, Bates PAC 80466.
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 1           THE COURT:  All right.  That will be 158.

 2           Did you need time to look at the confidentiality

 3 on this one?

 4           (Exhibit 158 marked for identification.)

 5           MR. VELKEI:  Yeah, it is the same issue, your

 6 Honor.  I'll get back to you right after lunch.

 7           THE COURT:  All right.

 8 BY MR. GEE:

 9      Q.   Could you review that e-mail and attachment?

10      A.   Yes.

11           Okay.

12      Q.   And it appears in this e-mail Ms. Norket is

13 e-mailing you her final response to the market conduct

14 reports?

15      A.   It looks like Ms. Norket had edited the CAP

16 template and then provided me some responses in those.

17      Q.   And the e-mail says this is my final version; is

18 that right?

19      A.   That is what the document says, yes.

20      Q.   I have an e-mail string with the top date November

21 29, 2007 Bates PAC -- PAC 809471.  May it be marked as the

22 next exhibit in order?

23           THE COURT:  Yes.  I'll mark it as Exhibit 159.

24           Do you need time for the confidential review of

25 this?
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 1           (Exhibit 159 marked for identification.)

 2           MR. VELKEI:  Yes.  Thank you your Honor.

 3           MR. GEE:  This is 159?

 4           THE COURT:  Yes.

 5 BY MR. GEE:

 6      Q.   Would you take a look at this e-mail?

 7      A.   Yes.

 8      Q.   Do you recognize this?

 9      A.   Yes.

10      Q.   It appears to be an e-mail from Ms. Norket to you

11 and others.  She is forwarding some more responses to the

12 market conduct reports?

13      A.   Yes.

14      Q.   Is that right?

15      A.   Yes.  That is correct.  Yes.

16      Q.   And directing your attention to the second page,

17 it appears that these responses, the response includes

18 company responses to the electronic data analysis; is that

19 right?

20      A.   Yes.

21      Q.   Did you have similar e-mails from other members of

22 the work group where they forwarded you drafts of responses?

23      A.   I believe so, yes.

24      Q.   I have an e-mail chain with a top date,

25 December 4, 2007, PAC 81251.  May it be marked as the next
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 1 exhibit in order?

 2           THE COURT:  Yes, it is 160.  Same thing?  You need

 3 to review it?

 4           (Exhibit 160 marked for identification.)

 5           MR. VELKEI:  If you don't mind, your Honor.  This

 6 one particular time frame.

 7           THE COURT:  This is December 4, '07.

 8           MR. VELKEI:  Your Honor, would it be possible to

 9 get some offer of proof from the Department about why these

10 drafts are necessary?  I mean there is a file and response

11 letter that was sent to the Department, and, you know, our

12 initial review at least is to object to their admission --

13           THE COURT:  Okay.

14           MR. VELKEI:  -- as irrelevant.

15           MR. GEE:  It's part of going through the process

16 and showing the work that went into the ultimate result, the

17 final reports.  It's like admitting drafts of a contract

18 that's at issue in the case.

19           THE COURT:  Well, I'll allow it for now.  It's a

20 lot of paper.  You know, make sure that it's going

21 somewhere.

22           THE WITNESS:  Okay.

23 BY MR. GEE:

24      Q.   Do you recognize this e-mail?

25      A.   Yes.
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 1      Q.   And I'd like to direct your attention to the --

 2 excuse me -- on the first page the second e-mail down from

 3 you to Ms. Moore and Ms. Gilderneck.  And, it appears you

 4 were thanking them for their thorough and detailed

 5 responses; is that right?

 6      A.   Yes.

 7      Q.   Did you mean that when you wrote it?

 8      A.   Yes, I meant to thank them.

 9      Q.   I'm sorry?

10      A.   Yes, I meant to thank them.

11      Q.   And you believed that they were thorough and

12 detailed responses?

13      A.   To the best of my knowledge, yes.

14      Q.   And then you write that the responses have been

15 reviewed by Sue Berkel, VP and several other key staff; do

16 you see that?

17      A.   Yes, I see that.

18      Q.   Is that true that Ms. Berkel and other key staff

19 reviewed the responses?  We're referring to here.

20      A.   Yes.

21      Q.   Were draft responses to -- were other draft

22 responses to CDI's findings reviewed by Ms. Berkel and other

23 key staff?

24      A.   For Ms. Berkel, yes.  By Ms. Berkel.

25      Q.   But not other key staff?
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 1      A.   I can't recollect who I was referring to at that

 2 time.

 3      Q.   And then you write it's the -- I think it is the

 4 last sentence in that paragraph "There's much attention to

 5 surrounding this review because the CDI has been in touch

 6 with the DMC to make them public simultaneously".  Do you

 7 see that?

 8      A.   Yes.

 9      Q.   "By much attention" that you mean that PLHIC was

10 devoting much attention?

11      A.   I believe I was referring to, yeah, PLHIC.

12      Q.   So to sum up, it appears that PLHIC had multiple

13 people working on the draft responses, I think you said

14 about 12 people in the work group; is that right?

15      A.   I think my reference of twelve was to the work

16 group.  But I think at this point it narrowed down, as I

17 mentioned, to who's specifically involved in the findings in

18 the draft report.

19      Q.   Was it your impression that everyone who was

20 working on this was working diligently?

21      A.   Absolutely.

22      Q.   And they were taking this job seriously?

23      A.   I don't know if I can speak for them but --

24      Q.   It was your impression that they were taking the

25 job seriously?
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 1      A.   That would be my impression, yes.

 2      Q.   And it was your impression there was, in order to

 3 insure that accurate information was provided to CDI?

 4      A.   I believe we strive to always provide accurate

 5 information to any response.

 6           MR. GEE:  May documents 157 through 160 be moved,

 7 received into evidence subject to the confidentiality

 8 determination?

 9           THE COURT:  All right.  Any objection to 157?

10           MR. VELKEI:  I do, your Honor.  I mean it is a

11 draft of a final response.  I mean Mr. Gee referenced, well,

12 drafts of conflicts are admissible, but they really aren't.

13 There is one final response.  I don't want to modify the

14 record here.  We don't have an objection to 160, for

15 example, which is some statements to the process generally,

16 but the actual drafts, prior drafts of the response at 157

17 and 158 we do object under admissibility.

18           THE COURT:  And what is the purpose of the 157 and

19 158?

20           MR. GEE:  It is our understanding that PLHIC is

21 intending to disclaim some of the findings that they, some

22 of the assertions they made in the final report or final

23 response.  And we'd like to show some evidence of the work

24 that they did going into this to show that these responses

25 were accurate.
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 1           THE COURT:  All right.  I'm going to allow 157 and

 2 158.

 3              (Exhibit 157 and 158 in evidence.)

 4           Do you object to 159?

 5           MR. VELKEI:  No, your Honor.

 6           THE COURT:  And 150?

 7           MR. VELKEI:  No.

 8           THE COURT:  All right.  Those two will be entered.

 9              (Exhibit 159 and 150 in evidence.)

10 BY MR. GEE:

11      Q.   Mr. Valenzuela, can you, the black binder again,

12 turn to Exhibit 117.

13                Have you had a chance to look at 117?

14      A.   Okay.

15      Q.   Can you also look at 118?

16      A.   Okay.

17      Q.   These are two letters dated December 7, 2007 from

18 Ms. Berkel to Craig Dixon at the Department of Insurance?

19      A.   Yes.

20      Q.   And are these two letters the ultimate result of

21 all this work by PLHIC that we were referring to?

22      A.   They appear to be the company responses at this

23 time, yes.

24      Q.   They're the company responses to CDI's

25 November 2007 market conduct exam reports?
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 1      A.   The draft reports, yes.

 2      Q.   I would like to show you an e-mail with

 3 attachments, an e-mail string, top date December 7, 2007,

 4 PAC 61209.

 5           THE COURT:  All right.  That will be marked as

 6 Exhibit 161.

 7           (Exhibit 161 marked for identification.)

 8           MR. GEE:  Thank you, your Honor.

 9           THE COURT:  It's an e-mail with the top date of

10 December 7, 2007.

11 BY MR. GEE:

12      Q.   Do you recognize this document?

13      A.   Yes.

14      Q.   And it appears you're forwarding to several people

15 the company's response to CDI's November 2007 reports; is

16 that right?

17      A.   Yes.

18      Q.   And the first sentence of that e-mail, the top

19 e-mail, and you say "Attached for your records are the final

20 versions of the company's response to the Department's draft

21 reports issued November 9, 2007"; is that right?

22      A.   Yes.

23      Q.   So these company responses are the final versions?

24 You can look at the attachments as well.

25      A.   These appear to be the reports that we submitted
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 1 December 7, yes.

 2      Q.   And they're the final versions?

 3      A.   The final version of this response, yes.

 4      Q.   Responses are not drafts; right?

 5           MR. VELKEI:  Objection.  Asked and answered.

 6           THE COURT:  Overruled.

 7           THE WITNESS:  They appear to be the final versions

 8 of what was sent to the Department.

 9 BY MR. GEE:

10      Q.   Not drafts?

11           MR. VELKEI:  Forgive me.  I'm a little confused.

12 I just see one response in here and not -- oh, maybe I'm

13 doing something wrong.  Are both attached?

14           MR. GEE:  They should be but --

15           THE WITNESS:  Not to the e-mail.

16           MR. VELKEI:  Right.

17 BY MR. GEE:

18      Q.   Based on your e-mail, you're saying that these are

19 final versions?

20           THE COURT:  I -- wait.  We haven't.

21           MR. VELKEI:  They are attached.

22           THE COURT:  Is it attached or not?

23           MR. GEE:  It could be that only one was attached

24 to the version of that we have before us.

25           MR. VELKEI:  I'm a little confused, your Honor,
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 1 because 116 and 117, the witness has said these are the

 2 company formal responses.  I don't know why we need this

 3 testimony but it is clear that both documents are not

 4 attached to the e-mail.

 5           THE COURT:  Okay.  Well, were they originally

 6 attached?

 7           THE WITNESS:  According to my, the attachments, it

 8 looks like I did attach two, but it looks like they're not

 9 there.  It is only on the public report -- the response.

10           THE COURT:  Well, I see that as a problem.

11           MR. GEE:  We can get the --

12           THE COURT:  All right.

13           MR. GEE:  -- other draft and supplement this at

14 the break.

15           THE COURT:  All right.

16 BY MR. GEE:

17      Q.   Are you aware that PacifiCare's counsel has called

18 these drafts in 117 and 118, these documents, are you aware

19 that they called them drafts?

20           MR. VELKEI:  I instruct the witness not to answer

21 on the grounds of attorney/client privilege.

22           THE COURT:  Sustained.

23 BY MR. GEE:

24      Q.   That PLHIC's counsel has represented in court in

25 this proceeding that these -- that Exhibits 117 and 118 are
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 1 drafts and not final?  Is that, have you, are you aware of

 2 that?

 3           MR. VELKEI:  It assumes facts not in evidence.

 4           MR. GEE:  I'm asking if he's aware of it.

 5           THE COURT:  Well, is the fact not in evidence that

 6 you have not referred to them as drafts?

 7           MR. VELKEI:  We have not referred to them as

 8 drafts as far as I know, your Honor.

 9           MR. GEE:  I have a quote from the reporter's

10 transcript, October 23, 2009.  Mr. Kent says "CDI has

11 brought in this letter from December 7, 2007, made some

12 arguments based upon it.  It says on its face it is a

13 draft."

14           THE COURT:  Okay.

15 BY MR. GEE:

16      Q.   Is that correct that it is a draft?

17           THE COURT:  I'll allow him to answer.

18           THE WITNESS:  What is a draft?  I'm sorry.

19 BY MR. GEE:

20      Q.   The December 7, 2007 letters in 117 and 118 in

21 front of you?

22      A.   These two documents are what was provided to the

23 Department.

24      Q.   And they're not drafts?

25      A.   Can you define what a draft is?
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 1      Q.   Not a final version.

 2      A.   I would say they're final because this is what we

 3 submitted to the Department.

 4      Q.   Correct.

 5                Sitting here today, can you point to any

 6 statement in Exhibit 117 that you note to be incorrect?

 7           MR. VELKEI:  Your Honor, lack of foundation.  This

 8 is exactly the thing we were concerned about.  There are

 9 obviously issues and subsequent investigations that are

10 done.  The company is going to make a presentation on what

11 it thinks is accurate in that response and what isn't.  This

12 witness is not the person to do that.  He has already

13 testified he was involved in the process.  He was a

14 coordinator.  He doesn't have substantive knowledge.

15           THE COURT:  He didn't ask him if the company says

16 it's accurate.  He asked if he believed it's accurate, I'll

17 allow it.

18           MR. VELKEI:  I believe he asked the witness to

19 identify what the company thinks is not accurate about that

20 response.  This witness is not capable of doing that.

21           THE COURT:  Did you, could you read the question

22 back?

23                        (Record read.)

24           I'm going to allow it.

25
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 1           THE WITNESS:  Sitting here today, I know

 2 information is different than what was provided in 2007,

 3 yes.

 4 BY MR. GEE:

 5      Q.   What information is different?

 6      A.   Um, I'd have to compare it to the other

 7 information.  I don't have everything in front of me as to

 8 what would be different.  Um, but I know some of the

 9 information has changed because this was based on

10 information available when this was drafted.  Um, and I know

11 that information, that new information has been identified

12 so I just want to make sure I answer you honestly.  And I am

13 aware there is differences, but this is the information that

14 was available at the time.

15      Q.   Could you tell us what you know what new

16 information you have?

17      A.   Um, like I said, I don't know all the details of

18 what the new information is.  I know that, um, the

19 information has changed since this version of December 7.

20      Q.   Are there new documents you know of?

21           MR. VELKEI:  Objection.  Lack of foundation, raise

22 an objection.  Again, this is not the appropriate witness.

23 Ms. Berkel wrote these letters, your Honor.  Ms. Berkel can

24 testify in regards to what is different and what is changed.

25 This gentleman is not the appropriate person.
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 1           THE COURT:  No, I'm going to allow the question.

 2 It is proper cross examination.  If he doesn't know, he

 3 doesn't know.

 4           THE WITNESS:  I believe in answer to your question

 5 again I know there is different information.  I don't know

 6 what specifically what details but I know the information is

 7 different.

 8 BY MR. GEE:

 9      Q.   But sitting here today you can't identify

10 anything -- anything incorrect about 117?

11      A.   I wouldn't characterize it as incorrect.  Like I

12 said, this information is what was available at the time.

13      Q.   Sitting here today, you can't point to any new

14 information that you know now that you didn't know on

15 December 7, 2007?

16      A.   I wouldn't feel comfortable giving you any

17 specific details, no.

18      Q.   Do you know any fact that you're comfortable

19 testifying to?

20      A.   No.  I'm not the businessman expert in this case

21 so I don't feel comfortable.

22      Q.   Do you know any facts, comfortable or otherwise,

23 any new facts that you know now that you didn't know in

24 December -- on December 7, 2007?

25           MR. VELKEI:  Your Honor, the witness has testified
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 1 he doesn't know.  He is not the business person.  He doesn't

 2 have substantive knowledge.  This is just argument and asked

 3 and answered.

 4           THE COURT:  Well, he gave some information and

 5 they're asking whether or not if he knows if there's

 6 anything different.  I think that's a fair question.  Do you

 7 know if there's anything different?  Do you personally know,

 8 is there any facts different than you had at that time?

 9           THE WITNESS:  I think the question that he

10 initially asked was whether I believe they were different or

11 they changed and I think they have.  I don't know, have the

12 detail of which facts have changed.

13           MR. GEE:  I'm sorry.  Could you repeat that?

14           THE COURT:  He says that he believes that there

15 are facts that are different but he doesn't have specific

16 information as to what those facts are.

17 BY MR. GEE:

18      Q.   If we walked through each of the company's

19 responses, would that -- would you be able to recollect new

20 facts that you know now?

21      A.   I don't see.  I don't feel comfortable, going

22 through, you know, this letter on responses that I did not

23 make with details that I am not comfortable with.  Um,

24 business -- business contacts of mine provided this

25 information.  I was accountable for formatting, preparing
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 1 the document to send to the Department, and that would the

 2 extent of any knowledge of this document.

 3      Q.   Can we go to CDI 33399 in Exhibit 117?

 4      A.   Okay.

 5      Q.   And under one it starts "In 19 instances the

 6 company failed to adopt"; do you see that?

 7      A.   Yes, I see it.

 8      Q.   And then under that we have the company response.

 9 And under (A) we say, it says "12 instances response

10 agreed".  Is there anything in that paragraph following that

11 that you know to be, you know, sitting here today, to be

12 incorrect?

13      A.   I don't, once again, I didn't prepare this

14 response.  This would have come from the business contact. I

15 don't have any of the detail information on whether this is

16 changed or not.

17      Q.   I'm asking, do you know?

18           MR. VELKEI:  Your Honor --

19 BY MR. GEE:

20      Q.   Not whether you provided this response?

21           THE COURT:  Okay.  I'm going to allow him to ask

22 the question.  Listen to the question.  Just answer the

23 question that is asked.

24           THE WITNESS:  Okay.

25
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 1 BY MR. GEE:

 2      Q.   Do you know any facts in this paragraph I, we're

 3 referring to that are incorrect, that show that this

 4 paragraph is incorrect?

 5           MR. VELKEI:  Lack of foundation.

 6           THE COURT:  Overruled.

 7           THE WITNESS:  At this point in time when this

 8 response was provided, I'm not aware of any facts that was

 9 elicited.

10           THE COURT:  The question is do you know now any

11 facts that make that response incorrect?

12           THE WITNESS:  I'm sorry.  I didn't understand.

13           THE COURT:  All right.

14           THE WITNESS:  But, um, no, I don't have any

15 knowledge of the facts.

16 BY MR. GEE:

17      Q.   Okay.  Let's go to CDI 33401.  And about a third,

18 fourth way down, we have the company response and it says

19 "Five instances agree" and then there's a description.  Do

20 you know anything in that paragraph that is incorrect?

21      A.   No.

22           MR. VELKEI:  Your Honor, we're happy to stipulate

23 that the witness doesn't have personal knowledge about what

24 the facts or what is different from the company's official

25 response.
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 1           MR. GEE:  We're not asking for that.

 2           THE COURT:  Okay.  Go ahead.

 3 BY MR. GEE:

 4      Q.   Next page, 33402.  And actually the next page

 5 after that is where the company response is, 33403.  "Nine

 6 instances agree" and then a description.  Do you know any

 7 facts today that make this response incorrect?

 8      A.   No.

 9      Q.   Next page, 33404.  Company response, "Three

10 instances agreed".  Do you know any facts today that make

11 that response incorrect?

12      A.   No.

13      Q.   CDI 33406, under paragraph six, "The company

14 agrees to six instances".  Do you know any new facts today

15 that make this response incorrect?

16      A.   No.

17      Q.   Next page, 33407, same question for the company

18 response under paragraph seven.

19      A.   No.

20      Q.   Next page, 33408.  Same question for company

21 response under number eight.

22      A.   No.

23      Q.   Next page under number nine, do you know any facts

24 today that make that response incorrect?

25      A.   No.
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 1      Q.   And then the same question for number ten,

 2 response to question ten.

 3      A.   No.

 4      Q.   And then on the bottom of the page, company

 5 response to number eleven, do you know any facts today that

 6 would make that response incorrect?

 7      A.   Yes.

 8      Q.   What do you know?

 9      A.   Can you be more specific?

10      Q.   What new fact do you know that makes that response

11 incorrect?

12      A.   I believe at this time the company's response in

13 reference to acknowledgment letters or to this specific was

14 only talking about letters.

15      Q.   I'm sorry.  The --

16      A.   The company's response was only making reference

17 to letters.

18      Q.   What letters?

19      A.   It says here acknowledgment.

20      Q.   Were there other, are you saying there were other

21 acknowledgments that were not letters?

22      A.   I think you asked me if I knew the fact and the

23 fact was I, that this response was making reference only to

24 letters, not to the extent of the facts that I know.

25      Q.   And do you know of any acknowledgments that were
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 1 made that were not letters -- by letter?

 2      A.   I personally know?  No, I don't personally know

 3 that.

 4      Q.   Have you heard of any?

 5      A.   Um, I know there was some exchanges on other

 6 methods but I don't know specifically.

 7      Q.   You don't know what others methods there are?  You

 8 don't know what other methods there were?

 9      A.   Correct.

10      Q.   How do you know there were other exchanges?

11      A.   Um, there have been meetings with -- to prepare

12 documentation for the CDI.

13      Q.   And you were involved in those meetings?

14      A.   I was involved in preparing, you know,

15 presentations like power points.  So I would run a webex and

16 there would be individuals involved in a meeting to prepare

17 these.  And I would make changes to the power point, run the

18 webex format.  And based on, you know, what was requested of

19 me.

20      Q.   Who else were at these meetings?

21      A.   Um, Sue Berkel, um, Jane Knous.  There was quite a

22 few -- our attorneys.  And I think, I mean that's who comes

23 to mind immediately.

24      Q.   And do you remember when these meetings were?

25      A.   I want to say maybe in February, January,
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 1 February, March, April, May.

 2      Q.   Of '08?

 3      A.   Of 2008, yes.

 4      Q.   And these power point webex presentations that you

 5 put together, they discussed the other methods that you're

 6 referring to?

 7      A.   I believe we sought some legal advice on some of

 8 the -- the references made by the Department.  And based on

 9 that advice, I recall some other methods being identified.

10      Q.   In the -- in the power point presentations and the

11 webex presentation?

12      A.   Correct.

13      Q.   And you helped put those presentations together?

14      A.   As I mentioned, I would make changes as requested,

15 format as requested, and so forth.

16      Q.   So you've seen the presentations?

17      A.   Yes.

18      Q.   And you don't, but you don't remember what methods

19 were listed in those presentations?

20      A.   I don't feel comfortable giving you specific

21 details because I don't feel comfortable with that

22 knowledge.

23      Q.   What do you mean you don't feel comfortable?

24      A.   I don't know exactly what other methods were

25 referenced in the power point that I feel comfortable
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 1 speaking about.

 2      Q.   What do you mean by comfortable?

 3      A.   I don't think my personal knowledge is enough

 4 because I was not identifying those other methods to then

 5 address this specific issue.

 6      Q.   It's -- whether or not you were involved in

 7 identifying those, if you know of those methods, you need to

 8 answer the question.

 9      A.   So another method, I believe, was an (800) number.

10      Q.   That was a method that PacifiCare contends

11 acknowledged claims?

12      A.   I believe that was what PacifiCare claims.

13      Q.   And what is your understanding of the 1 (800)

14 number?

15      A.   Once again, these are the types of details I

16 didn't feel comfortable seeking about because I didn't

17 understand the details of the (800) number, when it's

18 available, when it's not available.  We relied on these

19 business contacts, experts in this area to provide that

20 information.

21      Q.   Do you remember if it was the contention -- these

22 business contacts contention that claims were acknowledged

23 by this 1(800) number because insureds and providers could

24 call that number to determine if the claim had been

25 acknowledged?
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 1           MR. VELKEI:  Your Honor, lack of foundation.  I'm

 2 concerned that it calls for attorney/client privilege

 3 information.  There are going to be these witnesses that are

 4 going to appear on the stand.  They should ask people if

 5 they have knowledge.  I understand and I don't want to be

 6 difficult with the Court.

 7           THE COURT:  Well, I -- I am getting concerned that

 8 it is not of his own knowledge.  And some of this is getting

 9 a little far fetched.  Um, I think he thinks that he has

10 information that's different in that one item and we're

11 getting a little far fetched.  I think we will get, whether

12 it's legitimate or not later, so do you have more items

13 there you want to see if he --

14           MR. GEE:  Sure.  Sure.

15           THE COURT:  Okay.

16      Q    (By Mr. Gee) Can I just get an answer to that

17 question?  I'm not asking for attorney/client privilege.

18 I'm only asking for what the business contacts said about

19 the 1(800) number and what he remembers from that.

20           THE COURT:  Okay.  All right.  I'll allow that.

21 And let's just move on.

22           MR. VELKEI:  Thank you, your Honor.

23           THE WITNESS:  I wouldn't want to give an opinion

24 what the business contacts believed.  Once again, my role --

25
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 1           THE COURT:  No, what did they say?

 2           THE WITNESS:  Oh, what did they say?  I don't

 3 recall them saying anything.

 4 BY MR. GEE:

 5      Q.   About the 1(800) number?

 6      A.   Right.

 7      Q.   Okay.  Let's -- would you turn to 118?  Starting

 8 with page Bates number CDI 33415, under number one, the

 9 company's response to that.  Do you know any facts today

10 that make that response inaccurate?

11      A.   No, I don't.

12      Q.   Same question for number two on the next page.

13      A.   No, I don't.

14      Q.   And number three on the next page after that.

15      A.   No.

16      Q.   And on the next page, company default number four?

17      A.   No, I do not.

18      Q.   The next page, the company response to number

19 five?

20      A.   No, I do not.

21      Q.   How about number, the company response to number

22 six on the next page?

23      A.   No, I do not.

24      Q.   The company response number seven?

25      A.   No, I don't.
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 1      Q.   How about company response number eight on the

 2 next page?

 3      A.   No, I do not.

 4      Q.   How about company response number nine?  The

 5 response appears on the next page.

 6      A.   No, I don't.

 7      Q.   How about number ten?

 8      A.   No, I do not.

 9      Q.   And the company response to 11 on the next page?

10      A.   No, I do not.

11      Q.   And 12, the response appears on the next page.

12      A.   No, I do not.

13      Q.   How about company response to 13?

14           MR. VELKEI:  I would just ask on CDI 33425 part of

15 that page is obstructed.

16           MR. GEE:  The next page, 33426, is the

17 unobstructed version.

18           MR. VELKEI:  Okay.

19 BY MR. GEE:

20      Q.   Mr. Valenzuela, are you on 33426?

21      A.   Yes.

22      Q.   Okay.

23      A.   No, I do not.

24      Q.   Do you want to look at the next page?  It

25 continues onto the company response.
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 1      A.   I have the same response as I previously noted.

 2      Q.   The acknowledgment issue?

 3      A.   Correct.

 4      Q.   Do you know, as the Market conduct exam

 5 coordinator, whether PLHIC ever advised CDI that its

 6 responses to the November 2007 reports were incorrect in any

 7 respect?

 8      A.   At any time?

 9      Q.   Yes.

10      A.   I believe so.

11      Q.   Do you know when?

12      A.   No.

13      Q.   Do you know who at PacifiCare informed the

14 Department?

15      A.   No.  I'm basing that on the additional information

16 that I was aware of.

17      Q.   What were you aware?

18      A.   The presentations that indicated that there was

19 additional information.

20      Q.   And you believe those presentations were provided

21 to CDI?

22      A.   I believe so, yes.

23      Q.   Were you at the meetings when those presentations

24 were given to CDI?

25      A.   No, I was not.
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 1      Q.   Do you know who at CDI was present at those

 2 meetings?

 3      A.   No, I do not.

 4      Q.   Do you know any other documents that were provided

 5 to CDI relating to these incorrect -- PacifiCare's assertion

 6 that these -- the responses are incorrect?

 7           MR. VELKEI:  Other than slide presentations?

 8 BY MR. GEE:

 9      Q.   Yes.

10      A.   There may have been a CAP to those slide

11 presentations.  I'm not certain.

12      Q.   Anything else other than the slide presentations

13 and possible attachments to the presentations?

14      A.   Not to my knowledge, no.

15      Q.   Do you know if those presentations were provided

16 to CDI as part of settlement negotiations?

17      A.   I believe they were.  My impression of what they

18 were is just our attempts to work with the CDI to show that

19 we were remediating and making our best effort to improve

20 issues in the report.

21      Q.   And these presentations were created at least

22 sometime in January, February, March, 2008?

23      A.   Sometime, yeah, during the beginning to the mid of

24 2008.

25      Q.   Do you know if Ms. Vandepas was present at those
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 1 meetings?

 2      A.   I was not aware of who -- if she was present at

 3 the meetings, no.

 4           MR. GEE:  Your Honor, now would be a good time to

 5 break for lunch, if that's all right.

 6           THE COURT:  Are you finished with your direct

 7 examination?

 8           MR. GEE:  No, I have --

 9           THE COURT:  You're starting a new.

10           MR. GEE:  Yeah, I'm starting a new thing that

11 would go on for another maybe half an hour or so.

12           THE COURT:  Do you want to return at 1:15 or do

13 you want to go just to 1:30?

14           MR. GEE:  1:30.

15           Do you guys plan on questioning Mr. Valenzuela?

16           MR. VELKEI:  Five minutes, if that.

17           MR. GEE:  I think 1:30 is fine.

18           THE COURT:  1:30 is fine.  We'll return at 1:30

19 and you'll do the review for --

20           MR. VELKEI:  Yes.  Get right back to you on that,

21 your Honor.

22           THE COURT:  All right.

23           MR. VELKEI:  Thank you.

24 (Whereupon, at 11:46 a.m. a lunch recess is taken until 1:30

25 p.m.)



1143

 1                  REPORTER'S CERTIFICATE

 2           I, Starr A. Wilson, CSR No. 2462, a Certified
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 4           That the foregoing proceedings were taken before
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 1 MONDAY, JANUARY 4, 2010; 1:30 P.M. DEPARTMENT A; ELIHU

 2 HARRIS STATE BUILDING; 1515 CLAY STREET; RUTH ASTLE,

 3 ADMINISTRATIVE LAW JUDGE

 4                            -oOo-

 5           THE COURT:  We had a couple of documents that we

 6 were going to look at on confidentiality.

 7           MR. VELKEI:  We are going to remove the

 8 confidentiality designations, all subject to the same

 9 conditions.  On 157 and 158 we noticed there were some

10 member and provider information.  I am having somebody

11 redact that now.

12           MR. STRUMWASSER:  I don't know that we need to

13 redact the provider.

14           MR. VELKEI:  We are trying to do it in an

15 abundance of precaution.

16           MR. STRUMWASSER:  We haven't been redacting

17 providers, only members.

18           THE COURT:  158 and 157?

19           MR. VELKEI:  Yes, Your Honor.  Mr. Strumwasser, we

20 can meet and confer about that, but in abundance of caution,

21 if we are not sure, we are just going to redact it.

22           MR. STRUMWASSER:  We have these sidebars about

23 meeting and I don't want to forget about something like

24 this.  Let's just resolve that we'll do that today.

25           MR. VELKEI:  They are bringing it over today, so
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 1 we'll do it.

 2           THE COURT:  161, it is okay if I remove the

 3 "confidential"?

 4           MR. VELKEI:  Yes, Your Honor.

 5           MR. GEE:  The attachment might not have been there

 6 and we figured out why.  It appears that PacifiCare withheld

 7 the other attachment on the grounds it is privileged.

 8           I don't know if you want to stick that in?

 9           THE COURT:  It is up to you.

10           MR. GEE:  I don't feel strongly.

11           MR. VELKEI:  The real issue is to make sure that

12 you got the answer you wanted and those two letters being

13 the final response to the CDI.

14           Are you proposing to leave it that way or not

15 using it entirely?

16           MR. GEE:  I am proposing to leave it this way and

17 move it into evidence.

18           THE COURT:  Do you want to add the page that shows

19 that --

20           MR. GEE:  That it was withheld.

21           MR. VELKEI:  There probably were some attorney

22 comments on it.  Let's see if we can get you an unprivileged

23 document tomorrow morning.

24           THE COURT:  160, I can remove the confidential

25 designation on that?
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 1           MR. VELKEI:  Yes, ma'am.

 2           THE COURT:  159?

 3           MR. VELKEI:  Same.

 4           THE COURT:  There is still an issue on 155.

 5           MR. VELKEI:  I think the issue there is it was not

 6 authenticated by the witness.  So subject to authentication

 7 at a later time by a different witness...

 8           THE COURT:  156, I can remove it on that?

 9           MR. VELKEI:  Yes, Your Honor.  154 wasn't

10 confidential.

11           THE COURT:  So I think everything is taken care of

12 but the two you just mentioned; is that correct?

13           MR. VELKEI:  That's correct.

14           MR. GEE:  Can we move 161 into evidence as-is?

15           THE COURT:  Any objection?

16           MR. VELKEI:  Let's talk and I will get you

17 something tomorrow morning.  I will get you an unprivileged

18 copy.

19           THE COURT:  All right.

20           (Exhibit Nos. 156-160 received into Evidence.)

21                 DIRECT-EXAMINATION  (CONT'D)

22 BY MR. GEE:

23      Q.   Good afternoon.  Could you go back to the binder

24 and turn to Exhibit 113.  This is the acknowledgment

25 referral we discussed earlier, right?
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 1      A.   Yes.

 2      Q.   This is the one with the final Company response on

 3 it?

 4      A.   Yes.

 5      Q.   The Acknowledgment itself is dated October 12th,

 6 2007 and it appears you signed it on October 16th, 2007.

 7           MR. VELKEI:  You mean the Referral?

 8 BY MR. GEE:

 9      Q.   The Referral is dated October 12, 2007, and it

10 appears that you signed under the response and dated it

11 10/16/2007.  Is that right?

12      A.   Yes.

13      Q.   I think we discussed this before, but this

14 Referral asks PacifiCare to describe the measures taken by

15 PHLIC to assure compliance with the Acknowledgment statute;

16 is that right?

17      A.   Yes.

18      Q.   Is there any mention in the Company response about

19 a 1-800 number that we discussed earlier?

20           MR. VELKEI:  The document speaks for itself.

21           THE COURT:  I'll allow it.

22           THE WITNESS:  I don't see a mention that it had a

23 number.

24 BY MR. GEE:

25      Q.   Did the Company have a 1-800 number at the time?
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 1           MR. VELKEI:  Lack of foundation.

 2           THE COURT:  If you know.

 3           THE WITNESS:  I don't know.

 4 BY MR. GEE:

 5      Q.   Continuing the story now, when we last left off,

 6 PHLIC had submitted its Company response CDI's November 2007

 7 reports.  What happened after that?

 8           MR. VELKEI:  Objection, vague.

 9           THE COURT:  Do you understand?

10           THE WITNESS:  No, I don't.

11 BY MR. GEE:

12      Q.   After PHLIC submitted its responses to the

13 November 2007 reports, did CDI issue another group of

14 reports about the market conduct exam?

15      A.   Yes, I believe so.

16      Q.   Do you remember when that was?

17      A.   January sometime.

18      Q.   2008?

19      A.   2008, yes.

20      Q.   Please go to the black binder.  I am looking for

21 CDI43504.  Is this one of the final CDI reports of the

22 market conduct exam?

23      A.   Yes, of the 2007 exam.

24      Q.   If you flip to CDI43526, is this another of the

25 final CDI reports?
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 1      A.   Yes.

 2      Q.   Do you know if CDI made revisions on these reports

 3 based on the Company's responses to the November reports?

 4      A.   I believe so, yes.

 5           MR. GEE:  I have an email with the date of

 6 January 25th, 2008, Bates PAC610234.  May it be marked as

 7 next exhibit in order?

 8           THE COURT:  162.  The date is January 25th, 2008.

 9           (Exhibit 162 marked for Identification.)

10 BY MR. GEE:

11      Q.   Would you review that email.

12           MR. VELKEI:  We are agreeable to removing the

13 confidentiality designation subject to the same conditions.

14           THE WITNESS:  Okay.

15           MR. GEE:  It appears there are some attachments to

16 this email that we purposefully did not include due to the

17 paper load, but the questions I have about this are about

18 the email and not the attachments.

19 BY MR. GEE:

20      Q.   In your email you say under -- do you see where

21 there are dashes?

22      A.   Yes.

23      Q.   About four or five lines down.  You say, "They

24 completely removed the reference to the 1,125,707 claims

25 acknowledgment letter violations."  When you say "they," you
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 1 mean CDI?

 2      A.   Yes, I was referring to the Department.

 3      Q.   The third dash down you are writing, "The number

 4 of instances was lowered from 1,125,707 to 81,280 for claims

 5 acknowledgment letter violations."  Is that right?

 6      A.   Yes, I see that.

 7      Q.   Do you know where CDI got that 81,280 number?

 8      A.   I believe it was from our company response on

 9 December 7th.

10      Q.   Do you know where the Company got that number?

11      A.   I can tell you where I got that number.  Business

12 contacts responsible for responding to that area of the

13 report.

14      Q.   Who are those business contacts?

15      A.   I want to say Lois Norket was my business contact,

16 but I believe others may have been involved.

17      Q.   Do you know where they got the 81,280 number?

18      A.   I believe the information they had at that time

19 they may have deduced down to that number based on the

20 information they had available.

21      Q.   Do you know what information they had available?

22      A.   No, I do not.

23      Q.   Do you know of any documents reflecting this

24 81,280 number?

25      A.   Our response on December 7th to the Department, I
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 1 believe.

 2      Q.   Any documents supporting the Company response?

 3           MR. VELKEI:  On that issue?

 4 BY MR. GEE:

 5      Q.   On that issue.

 6      A.   Not that I can recall specifically.

 7      Q.   So it appears what happened is CDI accepted the

 8 assertions the Company made and its response as to the

 9 acknowledgment violations?

10           MR. VELKEI:  Objection.  Calls for speculation;

11 lack of foundation.

12           THE COURT:  Repeat the question.

13           MR. GEE:  He testified that he got the 80,000

14 number from the company response.

15           THE COURT:  Did you ask him does it appear whether

16 they accepted that?

17           MR. GEE:  Yes.

18           THE COURT:  I am going to sustain the objection.

19 It doesn't really matter whether it appears that way or not.

20 BY MR. GEE:

21      Q.   Further down this email under "Next Steps,"  There

22 is a sentence starting, "Now that the reports have been

23 served, we have ten working days to provide a formal

24 response to the bureau chief."

25                Do you see that?
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 1      A.   Yes.

 2      Q.   Did PacifiCare give a formal response to the

 3 bureau chief?

 4      A.   I believe so, yes.

 5           MR. GEE:  I have an email chain with an

 6 attachment.  The top email is dated February 1st, 2008,

 7 PAC76943.  May it be marked as the next exhibit in order?

 8           THE COURT:  163.

 9           MR. GEE:  Can we get a determination on the

10 confidentiality?

11           MR. VELKEI:  We will agree to remove it subject to

12 the same conditions, Your Honor.

13            (Exhibit No. 163 marked for Identification.)

14 BY MR. GEE:

15      Q.   Can you let me know when you are finished looking

16 at the document.

17      A.   Okay.

18      Q.   It appears that you are forwarding a response to

19 the draft letter to Ms. Higa.  Is that what is happening

20 here?

21      A.   Yes.

22      Q.   Do you know who wrote this draft?

23      A.   I believe it was Sue Burkel.

24      Q.   On the second page of this document, the first

25 page of the draft letter, third paragraph down reads,
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 1 "PacifiCare affirms that many of the exam findings reported

 2 by the Department were identified by the Company itself and

 3 self-disclosed by the Company to CDI prior to the

 4 examination process."

 5                Do you see that?

 6      A.   Yes.

 7      Q.   Do you believe that statement to be correct?

 8           MR. VELKEI:  Lack of foundation.

 9           THE COURT:  Overruled.

10           THE WITNESS:  I would rely on Ms. Burkel that if

11 she provided me a letter, that she provided me accurate

12 information, yes.

13 BY MR. GEE:

14      Q.   Do you have any reason to doubt the accuracy of

15 that statement?

16      A.   No.

17           MR. GEE:  I have an email with an attachment.  The

18 email is dated February 7th, 2008, Bates CDI4764.

19           THE COURT:  164 is an email with the top date of

20 February 8, 2008.

21           (Exhibit No. 164 marked for Identification.)

22 BY MR. GEE:

23      Q.   Could you look that over, please.

24      A.   Okay.

25      Q.   This is the Company's final response to CDI's
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 1 market conduct reports for 2007?

 2      A.   Yes, for 2007 and 2006.

 3      Q.   You are sending them to the bureau chief, Craig

 4 Dixon; is that right?

 5      A.   Yes.

 6      Q.   Is there any mention in these final responses of a

 7 1-800 number for acknowledgments?

 8      A.   No.

 9      Q.   Is there any other assertion in these letters that

10 a statement made in the Company's December 7th, 2007

11 responses, that any statement there was incorrect?

12      A.   I didn't see such comments, no.

13           MR. GEE:  May 162 through 164 be moved into

14 evidence?

15           THE COURT:  Any objection to 161?

16           MR. VELKEI:  No, Your Honor.

17           THE COURT:  Any objection to 162?

18           MR. VELKEI:  No, Your Honor.

19           THE COURT:  Any objection to 164?

20           MR. VELKEI::  No, Your Honor.

21           THE COURT:  All right.  They are all in.

22           MR. GEE:  Did you want to take in 161?  I think we

23 were waiting for Mr. Velkei to provide an unredacted

24 version.

25           MR. VELKEI:  Thank you.
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 1           THE COURT:  All right.

 2           (Exhibits 162 - 164 received in Evidence.)

 3 BY MR. GEE:

 4      Q.   We have seen number of documents here.  You

 5 received Referrals from CDI.  It appears you forward them to

 6 the appropriate business contacts.  Then you received drafts

 7 and revisions back and forth and similar processes for the

 8 CDI November 2007 reports:  Receiving them, forwarding them,

 9 revisions, sending back to CDI, and then a similar process

10 for CDI final reports.

11                Are there any other documents that you

12 received in connection with the 2007 market conduct exam?

13           MR. VELKEI:  Objection; vague.

14           THE COURT:  Do you understand the question?

15           THE WITNESS:  I would say, yeah, there were a lot

16 of other documents.

17 BY MR. GEE:

18      Q.   What other documents?

19      A.   I guess I should verify, any other document

20 related to the 2007 market conduct exam?

21      Q.   To the CDI 2007 market conduct exam.

22      A.   I don't know that I would be able to recite them

23 all.  I maintain all the documentation on a share point.  I

24 don't think I would be able to recite each and every

25 document.
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 1      Q.   To the best of your memory, the ones you can

 2 recite?

 3           MR. VELKEI:  This was a six-month process with

 4 lots of documents.  There is no way for the witness to sit

 5 here and try to recant and recite as many documents he saw

 6 in that period.  It is an impossible task.

 7           THE COURT:  Can you give an estimate or number?

 8           THE WITNESS:  In the thousands.

 9           THE COURT:  All right.

10 BY MR. GEE:

11      Q.   Outside of the Referral that you received and that

12 you work on and that you send off -- I am just trying to get

13 an understanding of the types of documents that come across

14 your desk.

15      A.   I would have to say it is anything related to the

16 market conduct exam.  As the market conduct exam

17 coordinator, I am usually held accountable for maintaining

18 documents related to the exam.  So there are a lot of

19 documents.

20      Q.   I am trying to get a sense of what other

21 documents, other than the Referrals and other than the

22 documents related to CDI's initial report and then final

23 report and then the Company's responses to those reports,

24 can you identify other categories of documents that come

25 across your desk?
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 1      A.   Yes.  We categorize them by phase.  We have a

 2 phase one, everything that is from a call letter to when the

 3 examiner comes on-site.  It contains everything from

 4 requests made for the universe list, sample files, any

 5 exchange with the Department related to the market conduct

 6 exam.

 7                Phase two would be everything done on the

 8 on-site.  So as mentioned, anything that occurs in the

 9 on-site related to the market conduct exam.

10                Phase three would be the report phase where

11 it is a bucket where we put everything related to the draft

12 and the final report phases.

13                Phase four, I believe, is a legal phase, so

14 if there is any legal activity surrounding the market

15 conduct exam, we will place it there.

16                Phase five, we usually track any long-term

17 follow-up or any issues related to the exam where we are

18 continuing to either work on the issues related to the exam,

19 so pretty much anything related to the legal phase.

20      Q.   Is phase five corrective action plans?

21      A.   Those may fall in there if it is something like

22 ongoing monitoring, working with the Department to continue

23 to monitor out process.  We may use phase five to track that

24 ongoing monitoring.

25      Q.   All the documents from phase one through phase
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 1 five you said are stored on a share point?

 2      A.   Yeah.  We have share drives.  So what happens is

 3 we go in there and set up a structure to a 2007 market

 4 conduct exam.  Within that we have a folders with those

 5 phases, and then below that we have many layers of

 6 documents.

 7      Q.   Is it your responsibility to move documents to

 8 move documents into this share drive as you received them?

 9      A.   That is one of my primary responsibilities, yes.

10      Q.   Does that include emails that you received?

11      A.   Yes.  Our attempt is to do anything related to

12 that specific exam to fit it into that bucket.

13      Q.   The emails you send out, do you fit it into the

14 share drive?

15      A.   To the best of our ability we try to organize it

16 in those buckets.

17      Q.   Do you have some emails related to the 2007 market

18 conduct exam that are in your files that are not in the

19 share drive?

20      A.   Yes, I may.  My personal folders I also have a

21 similar structure and those are actually stored on the same

22 share drive, except they are stored under my folders.  So if

23 it is an examination -- maybe it is a draft of something

24 that we are working on, I don't put those necessarily in the

25 share drive because it may be hundreds of emails exchanged
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 1 on something we are working on.  So I keep those in my

 2 personal folders and then the final product goes into the

 3 share drive.

 4      Q.   How are your personal folders organized?  Do you

 5 have a subfolder for the 2007 market conduct exam?

 6      A.   Yes.

 7      Q.   Were those organized by the five phases?

 8      A.   Not quite exactly the same.  It is more like

 9 universe lists, maybe file samples, maybe by the areas I am

10 working with.  So the scope may include two different areas.

11 There is one for on-site activity, so everything we see from

12 the examiners, regular correspondence, it is a different

13 structure.

14      Q.   Did you go through your inbox and remove emails

15 related to the 2007 market conduct exam into your 2007

16 market conduct exam subfolder?

17      A.   Before I move them to my personal folders, I

18 usually move a copy to my share drive, and then when I am

19 done, I just drop them into my personal folder.

20      Q.   Do you know if the documents on the share drive

21 related to the 2007 exam, do you know if those were copied

22 for this litigation?

23      A.   I believe so.  They asked similar questions you

24 did about my structure.  They had access to all my email

25 personal folders and to our company share drive.
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 1      Q.   What about documentation you maintain that are in

 2 hard copy form?

 3      A.   Those were in a pile on my desk.

 4      Q.   About how many documents are we talking about?

 5      A.   Approximately three boxes.

 6      Q.   Are those copies of Referrals?

 7      A.   It may be a copy of a Referral.  Maybe something

 8 where I made a note or comment on.  I was instructed to not

 9 destroy anything, so I would set aside a pile and if I had

10 any comments or any changes to the document that was

11 electronic, I would maintain that copy.

12      Q.   When were you instructed not to destroy anything?

13      A.   I believe it was part of my orientation because

14 the issues we work on potentially could lead to some type of

15 legal activity.  But not only that, in other positions that

16 I have had in appeals and grievances, we were advised to do

17 that.

18      Q.   Those three boxes of documents, do you know if

19 that was copied as part of this case?

20      A.   I believe so.  I handed them over to the

21 individual who was coordinating this activity from my

22 department standpoint.

23      Q.   You have submitted a Declaration in this

24 proceeding, right?

25      A.   Yes, that's correct.
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 1      Q.   Is this the Declaration that you submitted?

 2      A.   Yes, I signed this Declaration.

 3      Q.   In it you say that -- Exhibit 127, paragraph two,

 4 "Exhibit 127 does not identify a specific claim number for

 5 each item."

 6      A.   That's correct.

 7      Q.   If CDI did provide claim numbers for those items,

 8 would you be able to locate the claim file?

 9                Could you go to Exhibit 127?

10      A.   Okay.

11      Q.   This is what you were talking about?

12      A.   This is the exhibit that was provided to me that

13 requested the 120 claim examples.

14      Q.   If CDI provided claim numbers for each of these

15 items, could you produce the claim files?

16      A.   Yes.  We have the claim numbers, we know which

17 specific claim samples were being requested.

18      Q.   You also say in your Declaration "to locate and

19 produce the claim files would take multiple steps by a

20 number of individuals."  Is that right?

21      A.   Yes, that's correct.

22      Q.   You say, "There are five different electronic data

23 sources maintained by multiple departments," is that right?

24      A.   Yes, that's correct.

25      Q.   What are the names of those electronic data
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 1 sources?

 2      A.   The first one would be RIMS.  Claims exchange.

 3      Q.   Is that the second one or part of RIMS?

 4      A.   That's the second one.  RIMS/Quicklink.

 5      Q.   How do you spell "Quicklink"?

 6      A.   I can let you know.

 7      Q.   I have seen it.  It is something like Q-I-K.

 8      A.   Yes.

 9      Q.   What's is the third one?

10      A.   Claims imaging/ad hoc.

11      Q.   The fourth?

12      A.   REVA.

13      Q.   Does that stand for something?

14      A.   I believe the acronym is a claims working system

15 that the claims staff uses.

16      Q.   And the fifth source?

17      A.   The fifth, but not the last, would be the

18 repository where the schedule of benefits is housed.

19      Q.   Does it have a name?

20      A.   I am not familiar with the name.  My business

21 contact -- I can find out if you want the name.

22      Q.   Who is your business contact?

23      A.   It would be -- I can't think of her name.  I have

24 emails with her name.  I have to send her information so she

25 can access the information, the member's employer
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 1 information to check the policy in question, so like I said,

 2 I can identify it.

 3      Q.   Starting with RIMS, Quicklink, what department

 4 houses that data source?

 5      A.   The claims utilizes that system to access claims

 6 information.

 7      Q.   The department for claims exchange?

 8      A.   Also claims.

 9      Q.   And claims imaging/ad hoc?

10      A.   That would also be claims.

11      Q.   REVA?

12      A.   REVA would be claims.

13      Q.   And the repository where Schedules of Benefits are

14 housed?

15      A.   Schedules of Benefits would be maintained by Group

16 Services.

17      Q.   That's the name of the department, Group Services?

18      A.   Yeah, from what I recall.  The names have changed.

19 Membership Accounting, Group Services.

20      Q.   So there are five data sources from two

21 departments?

22      A.   At least.  I think when I had wrote this, the

23 first five that came to mind.  For a contract there is a

24 network contract management system that houses contracts.

25 There is also a fulfillment area that would provide the
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 1 policy for the members.

 2      Q.   I'm sorry, fulfillment?

 3      A.   Fulfillment would maintain member policies,

 4 contracts with the members and then also customer service

 5 for any customer service documents related to a claim.

 6      Q.   That's another --

 7      A.   That would be a different area.

 8      Q.   Can you think of any others?

 9      A.   Those are the ones -- based on the sample file

10 elements that we provide or produce, those are the areas

11 that I would have to reach out to.

12      Q.   In what department is the network management data

13 source in?

14      A.   I don't know the exact name of their system.  It

15 is a repository where they scan and load the contracts

16 themselves.

17      Q.   What is the department?

18      A.   Network Management.

19      Q.   For the fulfillment data source?

20      A.   That falls under a Group Services umbrella.

21      Q.   The customer service?

22      A.   Customer Service.

23      Q.   Starting again with RIMS, what data is in RIMS

24 that you would need to pull to produce these files?

25      A.   Like a member demographic screen is one of the
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 1 first screens we produce.  It gives you all the members'

 2 names, information, dependents, claims history screens.

 3 Claims comments screens, claims payment details.

 4      Q.   Anything else?

 5      A.   That is all I can think of at this time.

 6      Q.   Claims exchange, what data would you need to pull

 7 from claims exchange?

 8      A.   That contains other claims comments from how a

 9 claim is paid.

10      Q.   Like what?

11      A.   If it was paid at this percentage versus that

12 percentage.  Honestly, I wouldn't be able to say exactly.  I

13 have stated this based on my experience in asking these

14 individuals to produce the claim files for me.  I have

15 learned this in exchanging and conversations about what is

16 required.

17      Q.   You have produced complete claims files before,

18 right?

19      A.   To the examiners, yes.  In my role, I will would

20 provide my business contacts in Claims and Group Services

21 and Network Management this list of identified claim

22 samples.  They would in turn provide me their piece as it

23 applied to what is being requested.  I would receive the

24 files, review, make sure that everything is included that is

25 on this list that we provide them which tells them the
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 1 elements of what goes into a claims, and then insert

 2 anything that I maybe I received and then produce these to

 3 the examiners.

 4      Q.   You said "claims comments."  Anything else from

 5 claims exchange?

 6      A.   Claims comments, which can be many pages.

 7      Q.   Can you determine the amount PacifiCare claimed on

 8 a claim by itself?

 9      A.   I can't tell you whether it was paid a certain

10 amount or not.

11      Q.   You said that the data contained in RIMS has claim

12 payment information.  What is that?

13      A.   Claim screens, when the claim was received, the

14 amount of the claim, the codes that were used on the claim.

15      Q.   Does it have information about the claims payment?

16      A.   I believe so.  That or claims exchange.  As I

17 indicated, it should have the information of the claim from

18 when it was received to when it was paid and how it was

19 paid.

20      Q.   Claims imaging\ad hoc source, what is in there

21 that you would need to pull?

22      A.   That is a document repository.  So if a claim was

23 received it would be scanned and imaged to that system.  If

24 any medical records or pertinent records were received, they

25 would also be scanned and imaged into that system.
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 1      Q.   Anything else?

 2      A.   Correspondence.  I guess that would fall under any

 3 other relevant documents received relevant to a claim.

 4      Q.   Correspondence between whom?

 5      A.   Between the provider and the Company.

 6      Q.   Anything else?

 7      A.   That is what I can think of off the top of my head

 8 for claims exchange.

 9      Q.   REVA, what's data is that?

10      A.   REVA includes rework information primarily.  So if

11 a claim was received and then maybe it was paid and then at

12 some later time it was adjusted or something was done to

13 that claim a second time, that information would be

14 potentially in REVA.  Anything pertinent to a claims file

15 would also be produced in the sample.

16      Q.   What kind of documents are in a rework?

17      A.   They are not documents.  It is a database.

18      Q.   What kind of information is in a rework claim?

19      A.   I believe rework -- so if a claim was paid and

20 potentially adjusted, that information would be in REVA.

21      Q.   What information is in a rework claim?

22      A.   I'm sorry.  I don't understand the question.  You

23 asked what is in REVA.

24      Q.   Yeah, and then you said rework information.  And I

25 said what kind of information is in a rework claim.
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 1      A.   Yes.

 2      Q.   What is in the repository, Schedule of Benefits?

 3      A.   Schedule of Benefits documents.

 4      Q.   Anything else?

 5      A.   I don't believe so.

 6      Q.   The network management data sources?

 7      A.   That's a document repository where providers'

 8 contracts are scanned and imaged.

 9      Q.   In the fulfillment database?

10      A.   That's where policies would be stored.

11      Q.   Anything else?

12      A.   Not that is pertinent to this specific case, no.

13      Q.   Customer service data source?

14      A.   The ORS, O-R-S, is where customer service

15 documents, conversations with providers and members.

16      Q.   It is conversations between providers and the

17 customer service?

18      A.   Correct.

19      Q.   Are there notes that customer service takes of

20 those conversations?

21      A.   Yes.  It would be documentation of exchanges

22 between a member or a provider calling into the call center.

23      Q.   Are all these data sources linked in some way?

24           MR. VELKEI:  Objection; vague.

25           THE COURT:  Do you understand the question?
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 1           THE WITNESS:  Not really.

 2           What do you mean by "linked"?

 3 BY MR. GEE:

 4      Q.   If a member or provider calls the call center to

 5 ask a question about a claim, does the call center have to

 6 go through these eight different data sources to get

 7 information about the claim?

 8      A.   Customer service may have access to RIMS, claims

 9 exchange, their own customer service, claims imaging/ad hoc.

10 I don't believe they would have access to the provider

11 contract repository.  They may have access to the Schedule

12 of Benefits document and the policy.

13      Q.   So you believe that customer service has access to

14 all of them except perhaps the provider contracts?

15      A.   I'm not certain, but they may have access to the

16 schedule of benefits and the policy.

17      Q.   So customer service can pull up all this

18 information?

19      A.   If I had to guess, I would say yes.

20      Q.   If a member or provider files an appeal of a

21 claim, does the appeal department -- I think it is Appeals

22 and Grievances, do they have to go through all eight of

23 these data sources to collect information about a claim?

24           MR. VELKEI:  Lack of foundation.

25           THE COURT:  Overruled.
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 1           If you know.

 2           THE WITNESS:  It has been a while.  I am not sure

 3 what steps they have access to.

 4 BY MR. GEE:

 5      Q.   Do you have access to any of these data sources?

 6      A.   No, I don't.

 7      Q.   Let's take an example.  Can you go to Exhibit 127.

 8      A.   Yes.

 9      Q.   The first item, if we had a claim number for that

10 item, what would you do to retrieve the claim file?

11      A.   I would send that claim number to my business

12 contacts and ask them to retrieve the specific information

13 that would be in our sample file elements and then ask them

14 to provide it to me.

15      Q.   Which business contacts?

16      A.   For claims I will ask Lois Norket and I have a

17 group contact for business services.  Doesn't come to mind

18 right now.  There is another individual for the policies.

19 There is another individual for the employees' contracts.

20      Q.   How about custody service?

21      A.   I would rely on my claims contact to correct that

22 information.

23      Q.   Customer service has access to all these data

24 sources or maybe they don't have access to providers'

25 contract.  Why wouldn't you just ask customer service to
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 1 pull the file -- all the files?

 2           MR. VELKEI:  Assumes facts not in evidence.

 3 Vague.

 4           THE COURT:  Do you understand the question?

 5           THE WITNESS:  No, I really don't.

 6           THE COURT:  Rephrase.

 7 BY MR. GEE:

 8      Q.   You said earlier, I had asked you what do you do

 9 if a member provider calls into the call center and has a

10 question about a claim, and I believe it was your testimony

11 that customers service would have access to these various

12 data sources so they can answer a question.

13                And my question now is:  Could you ask

14 counsel for the claim file and would they go to these seven

15 or eight data sources and retrieve the requested

16 documentation?

17           MR. VELKEI:  Objection.

18           THE COURT:  I am going to allow the question.

19           THE WITNESS:  I would not typically do that

20 because claims sample files would come from the claims area.

21 That is their expertise.  I would not go to customer service

22 or appeals or information technology to ask them what

23 specific information they have access to.

24 BY MR. GEE:

25      Q.   They could access the information?
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 1           MR. VELKEI:  Lack of foundation.

 2           THE COURT:  If he knows.

 3           THE WITNESS:  I don't know if they could or

 4 couldn't.  Like I said, I am not sure if they would be able

 5 to.

 6 BY MR. GEE:

 7      Q.   So going back to Item Number 1, you said you would

 8 send that request for that claim number for Norket, some

 9 from Group Services, someone from Policies and Provider

10 Contracts?

11      A.   I believe I said Lori Wolfe.  Lori Wolfe is my

12 business contact.

13      Q.   Instead of Norket?

14      A.   Yes.

15      Q.   Would you need to send the request to anyone else?

16      A.   If Group Services requires different information

17 that is not in this request such as a group I.D. or employer

18 number or something related to documents that they may need

19 to identify which specific Schedule of Benefits or group

20 policies, or if Network Management needs a provider number,

21 I may have to go to somebody else to get that information so

22 they can then pull the appropriate documents.

23      Q.   You send the request out to these people and

24 perhaps others.  What would you do next?

25      A.   I would wait for them to provide the information I
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 1 requested.

 2      Q.   Do you know what Lori Wolfe needs to do to pull

 3 the information related to claims?

 4      A.   I would be guessing if I were to tell you.

 5      Q.   Do you know what any of the business contacts

 6 would have to do to pull information related to claims file?

 7      A.   Again, I would assume that they would find the

 8 correct document, print it out and put it in the correct

 9 file.

10      Q.   Do you know how long it would take each of them?

11 Let's start with Lori Wolfe, how long it would take for her

12 to identify the claim and print it out?

13      A.   I wouldn't be able to say.  By task, in general my

14 experience in producing these types of sample files, about

15 three to four hours per file.

16      Q.   For each, Lori Wolfe, person from provider

17 contracts, policies and Group Services, each of them would

18 take three to four hours?

19      A.   No.  My estimate was based on the entire sample

20 file.  So three or four hours per sample file to produce

21 it -- take to produce that one file.

22      Q.   Do you know the steps that goes into what takes

23 three to four hours?

24      A.   The steps that I just mentioned to you that I

25 would take, those are the steps that I would take.  Whether
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 1 they would sit at their computer and hit a button, I don't

 2 know every single step.

 3      Q.   How do you arrive at this three- to four-hour

 4 estimate?

 5      A.   Based on conversations and my experience in

 6 producing sample files, that's how I came to that estimated

 7 time.

 8      Q.   Let's start with conversations.  What

 9 conversations did you have that led you to believe it would

10 take three to four hours to produce an entire claims file.

11      A.   I spoke to the individuals who would actually be

12 pulling the information.  And based on their availability

13 and current workload, I tried to estimate how much time it

14 would take.

15      Q.   What does their current workload have to do with

16 how long it takes them to pull a sample claims file?

17      A.   If you have a claims manager who is currently

18 managing multiple people and performing their own tasks,

19 that is going to determine their availability to produce

20 files.

21      Q.   It may affect when they can pull the claims files?

22      A.   Right.

23      Q.   Once they start pulling the claim files, will

24 it -- their workload, will it affect how long it would take

25 them to pull a claim file?
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 1      A.   I believe so.  In my experience, if I'm working on

 2 something, another issue comes up, maybe more urgent, you

 3 may have to step away and come back and complete it.

 4      Q.   So you include a possible interruption in work in

 5 your estimate of three to four hours?

 6      A.   Based on potentially other workload and activities

 7 that they have to perform, yes.

 8      Q.   So the three to four hours in your Declaration

 9 includes from the moment they start trying to retrieve a

10 file whether or not -- if they get interrupted, phone call,

11 you have to go out for lunch, all that time is included from

12 when they start and when they finish?

13      A.   Those numbers were based on the time it would take

14 and dividing it, based on the number of files and based on

15 my experience on looking at some of the time it has taken in

16 the past to produce these.

17                I think you are saying task by task.  I am

18 telling you based on the number of files and the time it

19 would take for them to provide them to me, that's where the

20 estimate came from.

21      Q.   But not on the person hours that it actually takes

22 for someone to pull a claim file?  The three to four hours

23 that you testified it would take, that doesn't represent the

24 person hours that it would actually take to pull a claim

25 file; is that right?
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 1      A.   No.  I think that is my estimate.  As I mentioned

 2 based on my experience and in speaking to the individuals

 3 that would be accountable to do this.  Sitting down, pulling

 4 these documents, printing them, walking to a printer,

 5 putting them in a file, labeling, flagging, that's where the

 6 estimate came from, three to four hours.

 7      Q.   You also said that someone may start pulling the

 8 claim file, get interrupted by other work and then have to

 9 finish that work and then come back to pulling the claim

10 file, and you had said that that interruption -- the time

11 that they were interrupted was included in the three to four

12 hours.

13      A.   That potential interruption.

14      Q.   That was included in the three to four hours?

15      A.   That is a very conservative estimate.

16      Q.   Can you give me an estimate of the person hours it

17 would take without the interruptions?

18      A.   Just the claims piece?

19      Q.   Yes.

20      A.   Maybe about an hour and a half, two hours, if I

21 had to guess.

22      Q.   Have you ever personally pulled a sample claim

23 file yourself?

24      A.   Not a claims file, no.

25      Q.   Have you ever observed anybody as they pull a
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 1 claim file?

 2      A.   No, I have not.

 3           MR. GEE:  Can we take a couple minutes?

 4           THE COURT:  Ten or 15?

 5           MR. GEE:  Ten will be fine.

 6           (Recess.)

 7 BY MR. GEE:

 8      Q.   Do you know how many claims files were pulled in

 9 the 2007 market conduct exam?

10      A.   I can't recall specifically, no.

11      Q.   In the hundreds?

12      A.   I don't remember.

13      Q.   Does 300 claims sound about right?

14      A.   Total for all the different areas?

15      Q.   For the 2007 market conduct exam.

16      A.   That may be the right range.

17      Q.   Just want to walk through the timing for pulling

18 these claim files.  Your Declaration said it would take from

19 three to four hours per claim file.  Is that right?

20      A.   That's correct.

21      Q.   And if -- let's just start with -- let's start

22 with 100 files.  That works out to between 3- and 400 hours

23 to pull 100 files?

24      A.   That's correct.

25      Q.   That is around 50 working days?
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 1           MR. VELKEI:  Objection; vague.

 2           THE COURT:  My math says that if you take four

 3 hours at 120 files, it is 480 hours, which is about 12

 4 weeks, because there is 40 hours in a week.

 5           MR. GEE:  Twelve weeks.  That's what I have.

 6 BY MR. GEE:

 7      Q.   So 12 weeks to pull 100 claim files based on your

 8 three- to four-hour time estimate --

 9      A.   That's correct.

10      Q.   So about 300 claims files, we are talking about 36

11 weeks?

12      A.   Three times 12, yeah, 36.

13      Q.   Do you know if it took PHLIC 36 weeks to produce

14 300 claims files?

15      A.   I don't know how long it took to produce them.

16      Q.   Does that sound right to you, 36 weeks?

17      A.   I wasn't here when those claim files were pulled.

18 I can provide you an estimate from current information I

19 have knowledge of.

20      Q.   Could you go to Exhibit 1 in the black binder.

21 And go to CDI43512.  Do you see the column that says "Sample

22 Files Reviewed"?

23      A.   Yes, I do.

24      Q.   The total is 339?

25      A.   I see that.
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 1      Q.   So it appears at a minimum 339 sample claim files

 2 were produced by PacifiCare in connection with the 2007

 3 market conduct exam?

 4           MR. VELKEI:  Objection.  Misstates the document.

 5 That is not at all what it says.

 6           THE WITNESS:  That's not correct.  They are not

 7 sample claim files.  I believe he said we produced 339

 8 sample claim files.

 9 BY MR. GEE:

10      Q.   Which ones are not sample claim files?

11      A.   Provider contract agreements are not sample claims

12 files.  Member appeals are not sample claim files.  Provider

13 disputes are not sample claim files.  Two of these where it

14 says claims denied would be what I consider sample claim

15 files.

16      Q.   The first line, "Group Health Claims Denied."  Do

17 you see that?

18      A.   Yes, I do.

19      Q.   It says, "68 sample files reviewed."  Do you see

20 that?

21      A.   Yes.

22      Q.   Are you aware that Exhibit 127 that we were

23 discussing before, the spreadsheet of the claims CDI was

24 requesting, those are group claims, denied claims?

25      A.   Yes, I am aware of that.



1185

 1      Q.   So wouldn't they be the same files, same

 2 information you need to provide?

 3      A.   I don't know if they are exactly the same, but

 4 they look like they are both requesting claims denials.

 5      Q.   Then you also have the individual claims denied?

 6      A.   That's correct.

 7      Q.   Forty-six of those?

 8      A.   Yes.

 9      Q.   Have you started to locate and pull any of the 120

10 claim files listed in Exhibit 127?

11      A.   I have not made any requests to pull those claim

12 files.

13      Q.   Do you know if anyone else has?

14      A.   Not to my knowledge.

15      Q.   If in the course of a market conduct exam you

16 observe a compliance problem with a company practice, do you

17 bring that compliance issue to the attention of management?

18      A.   Could you be more specific.

19      Q.   If you see a problem, an issue, an area that the

20 Company is not complying with the law, do you raise that

21 issue with management?

22      A.   If I became aware I would notify the appropriate

23 business areas, yes.

24      Q.   Who is the appropriate business areas?

25      A.   It depends on the specific detail.
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 1      Q.   Would it be the person on the list of business

 2 contacts?

 3      A.   Yes.

 4      Q.   Do you know what they would do in response to your

 5 notification?

 6      A.   I don't know exactly what they would do.  They may

 7 ask questions.  They may ask for advice.  They may determine

 8 that they need to improve or change a process.  It all

 9 varies.

10           MR. GEE:  No further questions.

11           THE COURT:  Cross-examination.

12           MR. VELKEI:  He is our witness, Your Honor.

13           THE COURT:  Actually, there is no direct rule, so

14 you can ask any questions you want.

15                      CROSS-EXAMINATION

16 BY MR. VELKEI:

17      Q.   You talked about the volume of Referrals, the

18 number of Referrals.

19      A.   Yes.

20      Q.   Did you keep track within the company the exact

21 number of Referrals that were made by the Department over

22 the period of the market conduct exam for 2007?

23      A.   We keep an on-site request log.  I wouldn't say it

24 is exact.  It is to the best of our ability.

25           Mr. VELKEI:  I would like to mark for
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 1 identification, next in order, 5065, which is a log of

 2 Referrals in connection with the 2007 market conduct exam.

 3           (Exhibit No. 5065 marked for Identification.)

 4           MR. VELKEI:  That is in native format because it

 5 was too small.

 6           MR. GEE:  Was the native produced to us?

 7           MR. VELKEI:  I don't believe it was.  I can give

 8 you the Bates number.  277156 through 277164.

 9 BY MR. VELKEI:

10      Q.   Do you recognize what has been marked for

11 identification as 5065?

12      A.   This is one of the tabs in the Excel spreadsheet

13 that we used to track the market conduct exam.

14      Q.   Were you the one responsible for keeping this

15 information?

16      A.   After Frances Orejudos left the company, I took

17 over the document, yes.

18      Q.   Since you took over the document, you have been

19 the one principally responsible for updating it?

20      A.   Yes.

21      Q.   You have taken all necessary steps to ensure the

22 accuracy of the information contained there?

23      A.   Once again, to the best of our ability we try to

24 keep this as accurate as possible.

25      Q.   In total, how many Referrals were made by the
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 1 Department in the August/September/October time frame in

 2 connection with the 2007 market conduct exam?

 3      A.   Approximately 274, which is approximately the

 4 amount.  Because if it was a re-Referral or a duplicate, we

 5 would just keep it on the same line and just not enter it or

 6 add a new line.

 7      Q.   That was in that three-month period in August

 8 September, October of 2007?

 9      A.   It looks like the first request was late July and

10 then going through October -- actually into November.

11      Q.   Could you explain the different categories of

12 information that you have included on this chart.

13      A.   The first column is the request number which helps

14 us.  We create a folder on our share drive.  That would be

15 called "Request Number 1," and then anything pertaining to

16 that response would go within that folder.

17                The "Verbal or Written" column just indicates

18 whether or not we received the request verbally or in

19 writing from the examiner.

20                The "Item Description" is just something to

21 help us recollect what that specific Referral pertained to.

22                The "Examiner" column is who we received the

23 request from.  On this particular spreadsheet we have a

24 re-Referral column.  In any instance where it was a second

25 inquiry from the examiner on the same issue, maybe they had
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 1 further questions or additional questions, we indicated

 2 whether it was a re-Referral.

 3                The next column is "Resubmitted."  In some

 4 instances if we resubmitted a response with additional

 5 information or documentation or just any change,

 6 resubmitted, we indicated that in this column.

 7                The next column is the "Date Requested."

 8 When we received the email, whether it be verbal, or fax, we

 9 indicate the date it was requested.

10                The next column is the "Due Date."  In this

11 particular exam on the Referral there is an indicated due

12 date, but I would assume that there must have been an

13 agreed-upon turnaround time.  So as the market conduct exam

14 coordinator, we calculate out ten business days and then

15 enter that date here.

16      Q.   Date Provided?

17      A.   Date provided would be the date we note that we

18 sent the response to the examiner or whoever asked for the

19 information.  The internal contact is once -- that reference

20 to a work group business contact that we would send the

21 request to asking the company for a response.

22                And then the last column is just a check mark

23 to help us indicate whether we completed that Referral or

24 not.

25      Q.   Going back, if we can, to the due date and the
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 1 date provided just on that first column.  You see the due

 2 date was August 8 and the information was actually provided

 3 on July 26th.  Do you see that?

 4      A.   Yes.

 5      Q.   So that was roughly a week and a half early; is

 6 that right?

 7      A.   That's correct.

 8      Q.   Was it often the case that the Company tried

 9 certainly as much as possible to submit the information even

10 early than the deadline provided by the Department?

11      A.   I think in the instance of this market conduct

12 exam, we tended to be a little early, if not on time, on the

13 majority of these Referrals.

14      Q.   I asked you to go through the document on the

15 break to determine how often the Company either responded in

16 the time requested or earlier than the time requested.  Can

17 you give me a rough sense of how often in this chart the

18 Company responded earlier than requested or by the time

19 requested?

20      A.   It was approximately 261 of the 274 requests were

21 responded to early or on time.

22      Q.   Was this a lot of work for you and your team to do

23 in the short period provided?

24      A.   I think with the volume of the Referrals that we

25 were managing it was a lot of work to keep track of this
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 1 request log.

 2      Q.   Was there ever a Referral that was made to you by

 3 the Department that you or others at the company simply

 4 refused to respond to?

 5      A.   Not that I am aware of, no.

 6      Q.   So is it fair to say that every Referral that was

 7 directed to the Company, the Company provided some kind of

 8 response?

 9      A.   I would say so, yes.

10      Q.   And in some cases actually provided a follow-up

11 response to the extent the Department wanted additional

12 information?

13      A.   Yes, I would say so.

14      Q.   I would like to switch gears just a little bit.  I

15 believe you were talking to Mr. Gee about the different

16 phases of the examination.  Do you recall that testimony?

17      A.   Yes.

18           MR. VELKEI:  I would like to submit and mark for

19 Identification Exhibit 5066, which is another chart.  It is

20 called "2007 Claims Targeted Exam Project Plan," start date

21 July 23rd, 2007.

22           On this one what we have done is use the native

23 format because the production copy is too small to read, at

24 least for me.

25           THE COURT:  5066 is a 2007 Claims Targeted Exam
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 1 with a date of July 23rd, 2007.

 2           (Exhibit 5066 marked for Identification.)

 3           MR. VELKEI:  That is Bates number 77150.  I can

 4 get you the end date at the break.

 5 BY MR. VELKEI:

 6      Q.   Do you recognize what has been marked for

 7 identification as 5066?

 8      A.   This would be the first half of the Excel project

 9 plan that I made reference to which captures the market

10 conduct exam and the phases that I mentioned earlier, phase

11 one through five.

12      Q.   Are the Referral responses included on this chart,

13 the 274 that are referenced in the other spreadsheet we just

14 looked at?

15      A.   There is a line that says "Refer to the on-site

16 review."

17      Q.   Where are you looking?

18      A.   I am on page 8 of this document.

19      Q.   At the very bottom there?

20      A.   Yes.

21      Q.   So all of the information above that line item,

22 was that additional work that the Company did during that

23 same time frame that we have been discussing in connection

24 with the 2007 market conduct exam?

25      A.   Everything above that line would be what we call
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 1 pre-site material.  So from the time we received the call

 2 letter from the Department to the time they come on-site,

 3 there is usually a list of requested information that the

 4 Company is to provide with different due dates.  That is

 5 what that information would include.

 6      Q.   To your knowledge, was all of that information

 7 provided to the Department as requested?

 8      A.   To my knowledge, yes.

 9      Q.   A lot of information requested?

10      A.   I would say so.

11      Q.   Were you responsible for maintaining this document

12 after Mr. Orejudos left the company?

13      A.   Yes, I was.

14      Q.   So to the best of your knowledge, the information

15 contained in here is true and accurate?

16      A.   To the best of my knowledge, yes.

17           MR. VELKEI:  Your Honor, I would like to move into

18 evidence 5065 and 5066?

19           THE COURT:  Any objection?

20           MR. GEE:  No objection, except for 5065.  I think

21 some of these names may be patient names.

22           MR. VELKEI:  On the item description?

23           MR. GEE:  On the item description.  I don't know

24 if they need to be marked confidential.

25           MR. VELKEI:  We will submit a redacted version for
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 1 entry into evidence.

 2           THE COURT:  That is 5065.  And 5066 you have no

 3 objection?

 4           MR. GEE:  No objection.

 5           THE COURT:  That will be entered.

 6           (Exhibit 5065 and 5066 received in Evidence.)

 7 BY MR. VELKEI:

 8      Q.   In the discussion of your Declaration, I believe

 9 it was a statement in the Declaration, in your Declaration

10 you talked about three to four hours per claim file as an

11 estimate.  Is that correct?

12      A.   Yes, that's correct.

13      Q.   I understood you to say that was a conservative

14 estimate in your opinion?

15      A.   Yes.

16      Q.   I was confused then, because just towards the end

17 of your testimony with Mr. Gee, I thought you said something

18 about the claims piece would take an hour and a half to two

19 hours, that was your guess.  Do you recall that testimony?

20      A.   Yes, I do.

21      Q.   Is it now your testimony that it would only take

22 an hour and a half to two hours per claim file or did you

23 mean something different?

24      A.   Per claim file for just the claims area.

25      Q.   Is there additional information that has to be



1195

 1 taken into account on top of just the claims piece of it?

 2      A.   Yes.

 3      Q.   What would that include?

 4      A.   Aside from the other areas I mentioned regarding

 5 the Schedule of Benefits, the policy, the provider contract

 6 and then also on claims that were received electrically, the

 7 company archives claims that were received electronically

 8 after one year.  So the only thing that is stored is the raw

 9 electronic data.  So we would have to contact our vendor,

10 Ingenix, who developed the program to take the electronic

11 claims data and put it into a claims image such as a HIPPA

12 1500 or a UB92 so we could print it and put it in a claims

13 file.

14      Q.   Once all of this information is collected from the

15 various persons that you are coordinating with, is there

16 some time that is required by you to review the information?

17      A.   Yes.  Based on the sample file contents,

18 instructions just to validate the information is in there

19 and all the information I received from the other areas such

20 as Schedule of Benefits, the policy, more images are added

21 later after the claims files are produced.

22      Q.   So as part of that, to the extent that there is

23 information, you would check to make sure all the

24 information is there?

25      A.   Correct.
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 1      Q.   If it is not, you would have to go back to some of

 2 these folks to research or obtain this information?

 3      A.   If the information was available, yes, we would

 4 try to get it in the file.

 5      Q.   Do you also expect that in connection with this

 6 project, that you would have to field questions from a

 7 variety of different folks each time you ask them to --

 8      A.   Typically, if we notify them that we need, in this

 9 case, 120 claim samples, there are usually questions that

10 are posed to me based on any information they need so they

11 can perform their part of the task.

12      Q.   Once you have completed what you need to do, do

13 you then need to review that information with others,

14 superiors at the company, to maintain and ensure they are

15 complete and accurate files being turned over to the

16 Department?

17      A.   In this case?  Yes.

18           MR. VELKEI:  No further questions, Your Honor.

19           THE COURT:  Any redirect?

20           MR. GEE:  Just a couple things.

21                     REDIRECT EXAMINATION

22 BY MR. GEE:

23      Q.   You just said PacifiCare responded to all the

24 Referrals that you listed in this spreadsheet, 5065; is that

25 right?
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 1      A.   Yes, to my knowledge.

 2      Q.   Are you aware of certain responses to Referrals

 3 that were not complete?

 4      A.   No, I'm not aware.

 5      Q.   Could you turn to 107 in the black binder.  There

 6 is an email from Mr. Orejudos to Ms. David copying you; is

 7 that right?

 8      A.   Yes, that's correct.

 9      Q.   Ms. David is an employee at the Department?

10      A.   Yes.

11      Q.   It appears that Mr. Orejudos is forwarding the

12 final company response to this Referral; is that right?

13      A.   I don't know if I would say it was final.

14      Q.   It was sent to Ms. David and the cover email says,

15 "Please see the attached response."  Is there any indication

16 on that to give Ms. David notice that this was not the final

17 company response?

18      A.   No, I don't see anything on the email.

19      Q.   Would you look at the Referral.  Do you see four

20 questions and issues?

21      A.   Yes.

22      Q.   Can you turn to the Company Response.  Do you

23 answer all four questions or issues?

24      A.   No.  It appears that there is not a response to

25 Question 4.
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 1      Q.   Then turn to 109.  Another email from Mr. Orejudos

 2 to Ms. David copying you, sent on October 1, 2007.

 3      A.   Okay.

 4      Q.   That is about two weeks after 107 was sent; is

 5 that right?

 6      A.   Yes, it appears so.

 7      Q.   The text of the email says, "Twanda, please see

 8 revised Referral.  The previous version did not address

 9 Question 4."  Do you see that?

10      A.   Yes.

11      Q.   So for this Referral, the initial Company Response

12 sent two weeks previous was incomplete?

13      A.   I think at this time we were just trying to get as

14 much information as soon as possible.  I think Question

15 Number 4 pertains to a different area, so a different

16 business contact would have responded.  We probably just

17 provided the information we had as soon as we got it and

18 then followed up with an individual response --

19      Q.   My question was:  The Company Response sent on

20 September 18th, 2007 did not include an answer to Question

21 4?

22      A.   Yeah, that's correct.

23      Q.   Is it your understanding that PHLIC is obligated

24 to provide responses to Referrals by CDI?

25      A.   It is my understanding.
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 1      Q.   It is required by law, right?

 2           MR. VELKEI:  Objection.  Calls for legal

 3 conclusion.

 4           THE COURT:  Overruled.

 5           THE WITNESS:  I don't know if it is required by

 6 law.

 7 BY MR. GEE:

 8      Q.   You mentioned earlier just now that you would need

 9 to go to Ingenix to pull some information related to a

10 claims file.

11      A.   Yes.

12      Q.   Can you spell "Ingenix"?

13      A.   I-N-G-E-N-I-X.

14      Q.   Is Ingenix a subsidiary of United Health Group?

15      A.   I believe so.

16           MR. GEE:  No further questions.

17           THE COURT:  Anything further?

18           MR. VELKEI:  Your Honor, we may reserve the right

19 to call Mr. Valesquez in our case in chief.

20           THE COURT:  You are not released, but you can go

21 for the day.

22           THE WITNESS:  There is nothing you can do about

23 that?

24           THE COURT:  Nothing.

25           MR. KENT:  Think of it as parole.
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 1           THE COURT:  Thank you very much for your

 2 testimony.

 3           MR. KENT:  We have a couple other commitments.

 4 Can we start at 10:00 tomorrow and have a shorter lunch?

 5           MR. STRUMWASSER:  Certainly ten is fine.  I don't

 6 know about a shorter lunch.

 7           THE COURT:  10:00.

 8           (The proceedings were adjourned at 3:30 p.m.)

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25



1201

 1            BEFORE THE INSURANCE COMMISSIONER

 2                OF THE STATE OF CALIFORNIA

 3   OAKLAND, CALIFORNIA  DEPARTMENT B, RUTH ASTLE, JUDGE

 4                         --o0o--

 5 IN THE MATTER OF                     )  UPA 2007-00004

 6 PACIFICARE LINE AND HEALTH INSURANCE )  OAH 2009061395

 7 COMPANY,                             )  TUES. 1/5/10

 8                    RESPONDENT.       )  VOLUME 10

 9 _____________________________________)

10           REPORTER'S TRANSCRIPT OF PROCEEDINGS

11 APPEARANCES:

12 FOR THE COMPLAINANT:

13 STRUMWASSER & WOOCHER, LLP

BY:  MICHAEL J. STRUMWASSER, ESQ.

14      BRYCE A. GEE, ESQ.

10940 WILSHIRE BLVD., SUITE 90024

15 LOS ANGELES, CALIFORNIA 90024

TEL 310/576-1233     FAX 310/319-0156

16

CALIFORNIA DEPARTMENT OF INSURANCE

17 LEGAL DIVISION

BY:  ANDREA G. ROSEN, ATTORNEY AT LAW

18 300 CAPITOL MALL, 17TH FLOOR

SACRAMENTO, CALIFORNIA 95814

19 TEL 916/492-3508     FAX 916/492-3526

20 (More appearances on next page)

21

22 REPORTED BY:  DEBORAH FUQUA, CSR #12948

23

               CALIFORNIA REPORTING, LLC

24                    52 LONGWOOD DRIVE

                  SAN RAFAEL, CA 94901

25                       415/457-4417



1202

 1

 2 APPEARANCES (CONTINUED)

 3

 4 FOR THE RESPONDENT:

 5 SONNENSCHEIN NATH & ROSENTHAL, LLP

BY:  RONALD D. KENT, ESQ.

 6      STEVEN A. VELKEI, ESQ.

600 SOUTH FIGUEROA STREET, SUITE 2500

 7 LOS ANGELES, CALIFORNIA 90017

TEL 213/623-9300     FAX 213/623-8824

 8

 9                        ---ooo---

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25



1203

 1                        I N D E X

 2 CLAIMANT'S WITNESSES                           PAGE

 3 Jodi Black

 4 Direct Examination by Mr. Strumwasser             1206

 5 Voir Dire Examination by Mr. Velkei              1226

 6 Voir Dire Examination by Mr. Strumwasser          1230

 7 Direct Examination by Mr. Strumwasser (resumed)   1232

 8 Cross Examination by Mr. Velkei                  1242

 9 Redirect Examination by Mr. Strumwasser           1378

10 Recross-Examination by Mr. Velkei                1386

11

                        EXHIBITS

12

CDI                                      IDEN.  EVID.

13

161  Response to DOI Draft Reports         1205 1205

14

165  March 27, 2007 letter from the        1212 1377

15      CMA to Deputy Insurance Commissioner

     David Link

16

17 RESPONDENT                              IDEN.  EVID.

18 5065 (Previously identified)               -   1370

19 5067 PacifiCare/United Healthcare Survival  1260 1371

     Kit

20

5068 E-mail from Elena McFann to Aileen     1283 1375

21      Wetzel et al. dated 11/7/2006

22 5069 E-mail chain with top date of          1286 1372

     1/3/2007

23

5070 E-mail chain with top date of          1293 1372

24      3/27/07 from Elena McFann to Tresa

     Tovar

25



1204

 1

                  EXHIBITS (CONTINUED)

 2

RESPONDENT                               IDEN.  EVID.

 3

5071 Letter from Ms. McFann to Ms. Wetzel  1296   1373

 4

5072 E-mail chain with top date of        1301   1373

 5      11/14/06

 6 5073 Letter from CMA to Ms. McFann dated   1307   1374

     11/13/07

 7

5074 Chart with top date 11/22/06         1312   1374

 8

5075 Chart with top date 4/18/07          1317   1374

 9

5076 Chart with top date 11/10/06         1319   1376

10

5077 UHC/PC Issues Status Report, Updated  1319   1376

11      As Of 3/20/2007

12 5078 Chart Bates No. PAC447044 through     1321   1376

     PAC447046

13

5079 Chart with top date 11/20/08         1323    -

14

5080 Chart Bates No. PAC447048 through     1325   1377

15      PAC447049

16 5081 E-mail from Ms. McFann to Ms. Tovar   1331   1377

     dated 6/26/08

17

5082 Complaint to DMHC by CMA             1341   1377

18

5083 Judgment in favor of United          1349   -

19      Healthcare

20 5084 Judgment in favor of PacifiCare      1349   -

21

22

23

                       ---o0o---

24

25



1205

 1 Tuesday, January 5, 2010            10:07 o'clock a.m.

 2                        ---o0o---

 3                  P R O C E E D I N G S

 4      THE COURT:  This is on the record.  This is before

 5 the Insurance Commissioner in the matter of PacifiCare

 6 Life & Health Insurance Company.  This is OAH Case

 7 No. 2009061395, Agency No. UPA 2007-00004.  Today's

 8 date is January 5th, 2010.  Respondent's counsel are

 9 present and respondent is present in the person of?

10      MR. KENT:  Leslie Carter.

11      THE COURT:  Can you spell that for the record.

12      MS. CARTER:  L-E-S-L-I-E, Carter, C-A-R-T-E-R.

13      THE COURT:  Thank you.  And the Department of

14 Insurance attorneys are present.

15          And we did have a little discussion off the

16 record.  The Department gave a full copy of 161, which

17 is now marked for identification and entered into

18 evidence.

19          (CDI Exhibit 161 marked for

20           identification)

21          (CDI Exhibit 161 admitted into evidence)

22      THE COURT:  And 5065 is going to remain

23 confidential because there's too many names to take off

24 that, which is fine.  And I received a copy of an

25 un-annotated Insurance Code, which I will return
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 1 sometime after this case is over.  And it's to the

 2 Sonnenschein office, correct?

 3      MR. KENT:  Yes, your Honor.

 4      THE COURT:  Did we solve the problem with -- 5758,

 5 you're still working on?

 6      MR. VELKEI:  I have it.  We're still working on

 7 it, your Honor.  I think it should be okay.

 8      THE COURT:  Okay.  Are you ready to call your next

 9 witness?

10      MR. STRUMWASSER:  We are, your Honor.  The

11 Department calls Jodi Black.

12      THE COURT:  All right.

13          (Witness sworn)

14      THE COURT:  Please be seated.  State your first

15 and last name, and spell it for the record.

16      THE WITNESS:  Jodi Black, J-O-D-I, B-L-A-C-K.

17      THE COURT:  Thank you.

18          DIRECT EXAMINATION BY MR. STRUMWASSER

19      MR. STRUMWASSER:  Q.  Ms. Black, by whom are you

20 employed?

21      A.  The California Medical Association.

22      Q.  In what position?

23      A.  I am the associate director for the Center for

24 Economic Services.

25      Q.  And the reporter will appreciate it if you can
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 1 amp up the volume a bit.

 2          How long have you been continuously employed

 3 with CMA?

 4      A.  5 1/2 years.

 5      Q.  Would you summarize for the Judge your

 6 educational background?

 7      A.  I have a bachelor's degree from the California

 8 State University Sacramento in health and safety

 9 studies with a focus on healthcare administration.

10      Q.  Since you got your degree, summarize your work

11 history for her, please.

12      A.  I worked for a large emergency physician

13 billing office for 15 years.  I worked in almost every

14 position within that billing office.  When I left

15 there, I went to Sutter Health, where I was for one

16 year.  And I left Sutter Health and came to CMA.

17      Q.  What are the nature of your duties?

18      A.  In our Center for Economic Services, we

19 provide educational assistance to physician members.

20 That can be in the form of seminars.  It can be in the

21 form of one-on-one assistance over the phone.  And we

22 will also provide guidance on steps that they should

23 take to resolve their issue with the insurer.  If

24 they're not successful and we believe they've taken all

25 the steps that they should have, we will intervene on
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 1 their behalf with the insurer.

 2      Q.  Is the Center for Economic Services the

 3 instrument for this training and intervention?

 4      A.  Yes.

 5      Q.  When a physician asks for help from the

 6 center, what does the center do?

 7      A.  We do intake.  Generally, it's generally over

 8 the phone.  We will do intake on the issue, have them

 9 provide us with documentation on the issue so that we

10 can review and determine whether it's an educational

11 opportunity for the physician or whether it's an issue

12 that we believe was a mistake by the insurer.

13      MR. STRUMWASSER:  Do we need a break, your Honor?

14 Are you okay?

15      THE COURT:  Yeah.  I don't believe a break's going

16 to do any good.

17      MR. STRUMWASSER:  Q.  Ms. Black, before December

18 of 2005, what was CMA's experience with PacifiCare's

19 handling performance?

20      A.  We had almost no complaints on PacifiCare

21 claim issues from our physician members.

22      Q.  After the United Healthcare acquisition in

23 December of 2005, did you experience any change in the

24 complaint rate for PacifiCare claims?

25      A.  Yes, around March or April of 2006, we had a
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 1 sharp increase in the volume of complaints from our

 2 physician members.

 3      Q.  As those problems began to spike, did you

 4 attempt to address them with PacifiCare?

 5      A.  Yes.

 6      Q.  What happened?

 7      A.  Prior to the merger, we had a contact at

 8 United Healthcare that we accessed for these types of

 9 issues.  We attempted to access that individual, but we

10 were advised that we needed a different individual

11 after the merger.  We could no longer access that

12 individual.

13      Q.  Instead, what did PacifiCare tell you to do?

14      A.  We were initially told that physicians should

15 utilize the process in place, the 800 number, and

16 physicians should call there for assistance.

17      Q.  How was that working for the doctors?

18      A.  It wasn't working.  That was one of the big

19 complaints was that physicians would call repeatedly to

20 talk to PacifiCare staff, and their calls went

21 unreturned.

22      MR. VELKEI:  Objection, hearsay, your Honor.  Move

23 to strike

24      THE COURT:  Overruled.

25      MR. STRUMWASSER:  Q.  Independent of the lack of
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 1 responsiveness on the other end, is an 800 number a

 2 satisfactory way for people to respond to -- is it a

 3 satisfactory way for an insurer to deal with problems

 4 that the company and the doctor have?

 5      MR. VELKEI:  Objection, lack of foundation.

 6      THE COURT:  Sustained.

 7      MR. STRUMWASSER:  Q.  Ms. Black, in 2006, do you

 8 know of any insurance companies in California, health

 9 insurance companies, that did not have a provider

10 relations department?

11      A.  I'm not aware of any -- prior to 2006?  I'm

12 not aware of any.

13      Q.  In 2006?

14      A.  In 2006, PacifiCare care did not have a

15 provider relations department.

16      Q.  When doctors called PacifiCare, do you know

17 where they were being routed?

18      A.  We later discovered that the calls were

19 actually being routed to a contracting department.

20      Q.  What is the practical effect of the

21 physician's calls being sent to contracting instead of

22 the provider relations staff?

23      MR. VELKEI:  Objection, lack of foundation.

24      THE COURT:  Overruled.

25      THE WITNESS:  Physicians who are contacting or
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 1 calling the contracting department are speaking with

 2 individuals who are not equipped to handle issues with

 3 claims.  They're only equipped to handle contracting

 4 issues.

 5      MR. STRUMWASSER:  Q.  At some point, did CMA find

 6 it necessary to develop special training materials for

 7 doctors in dealing with PacifiCare?

 8      A.  Yes.  We had such a large increase in the

 9 volume of calls that, in August of 2006, we created a

10 PacifiCare United Healthcare survival tool kit.

11      Q.  Prior to that point, had CMA ever found it

12 necessary to put together a survival tool kit for any

13 other insurer?

14      A.  No.

15      Q.  In the first half of 2007, did CMA determine

16 that it needed to seek assistance from a regulatory

17 authority?

18      A.  Yes.

19      Q.  Did you file a complaint with the Department

20 of Insurance?

21      A.  Yes.

22      MR. STRUMWASSER:  Your Honor, I'd like to have

23 marked as 165, the March 27, 2007 letter from the

24 California Medical Association to Deputy Insurance

25 Commissioner David Link.
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 1      THE COURT:  That will be marked as Exhibit 165.

 2 It has a date at the top of March 27th, 2007.

 3          (CDI Exhibit 165 marked for

 4           identification)

 5      MR. STRUMWASSER:  The Bates number is CDI208506.

 6      Q.  Ms. Black, is this the complaint that CMA

 7 filed with the Department?

 8      A.  Yes.

 9      Q.  Was a similar letter filed with any other

10 regulatory agency?

11      A.  Yes.  We also filed a similar letter with the

12 Department of Managed Healthcare.

13      Q.  So far as you know, had CMA ever before made a

14 request like is being made in 165 to the Department of

15 Insurance for regulatory action against any insurance

16 company?

17      A.  No, not to my knowledge.

18      Q.  Starting at the bottom of Page 1 of the

19 letter, we have a series of bullets.  And I'd just like

20 to go through those with you.

21          The first bullet says that PacifiCare was not

22 entering into its computer systems contract rates that

23 have been negotiated between physicians and the insurer

24 in a timely manner.

25          What does the phrase "contract loading" refer
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 1 to?

 2      A.  The process of receiving a signed contract

 3 back from a physician, counter-signing the contract,

 4 and loading the terms of those contracts into the

 5 PacifiCare computer system.

 6      Q.  In your experience, how long does it typically

 7 take an insurance company to load a contract, once the

 8 doctor has signed it and sent it back?

 9      MR. VELKEI:  Objection, lack of foundation.

10      THE COURT:  Overruled.

11      THE WITNESS:  It typically would take anywhere

12 from 30 to 45 days.

13      MR. STRUMWASSER:  Q.  How long was it taking

14 PacifiCare in 2006 and early 2007, according to reports

15 you were getting from physicians?

16      A.  The reports I received from physicians, it

17 took anywhere from 6 to 14 months.

18      Q.  How does a delay in loading a contract affect

19 a physician?

20      A.  In the calls that I received from physicians,

21 typically physicians were actually listed on the

22 PacifiCare Web site as participating in the network.

23 So patients were being steered towards the physician.

24 Physicians would provide the service, and then, when

25 they received the explanation of benefits, they were
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 1 frequently paid as out of network.  So the patient had

 2 a higher out-of-pocket.

 3      Q.  We should probable clarify.  What's the

 4 relationship between the contract and being in network?

 5      A.  If a physician signs a contract, they're

 6 agreeing to be part of PacifiCare's physician network,

 7 serving the enrollees.

 8      Q.  And the benefit to the physician is?

 9      A.  There's patient steerage.  There's a

10 guaranteed rate.  There's no haggling over amounts due.

11      Q.  The benefit to the insurance company is?

12      A.  They can sell the services of the physician as

13 being in network.

14      Q.  Now, if the -- in the case where a physician

15 has a contract, has signed a contract, but is not yet

16 listed as being in network, what are the consequences

17 to the physician from that?

18      A.  The physician is going to receive an

19 explanation of benefits from PacifiCare that's not

20 accurate.  It's typically going to show a higher

21 out-of-pocket due from the patient than should have

22 been due.  So they're then in a position of either

23 billing the patient for an incorrect amount, or they

24 can hold onto the accounts receivable and hope to work

25 it out with PacifiCare directly.
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 1      Q.  Are physicians reluctant to bill for an amount

 2 they know are wrong?

 3      A.  Yes.  The physicians that we had spoke with,

 4 they ethically had issues with billing a patient for an

 5 amount they knew was incorrect.  They felt an

 6 obligation to work with PacifiCare directly to resolve

 7 the issue.

 8      Q.  Now, if the physician actually bills the

 9 patient at the out-of-network rate, what are the

10 consequences for the physician and the patient?

11      A.  There could be damage to the physician-patient

12 relationship because the patient believes that they saw

13 an in-network physician.  They likely verified that the

14 physician was in network on the Web site, on

15 PacifiCare's Web site, prior to seeing that physician.

16          So when they receive a bill stating that they

17 have gone out of network, typically the frustration is

18 expressed to the physician, and it damages the

19 relationship.

20      Q.  Now, if the physician bills the patient on an

21 out-of-network basis and at some point in the future

22 the insurance company gives the doctor the proper

23 payment and the doctor refunds to the patient, are

24 there any consequences from that transaction?

25      MR. VELKEI:  Your Honor, I want to object.  I
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 1 don't think the examiner has established a sufficient

 2 foundation that this witness, who I understand is with

 3 the CMA, has some ability to talk about the business of

 4 being a provider and billing an insurance.

 5          I mean, these are -- we're getting pretty far

 6 afield in terms of some pretty -- almost in the range

 7 of expert opinion with 30 seconds taken on

 8 qualifications.

 9      THE COURT:  I'm going to allow it.

10          But can you read the question?

11          (Record read)

12      THE COURT:  Do you understand the question?

13      THE WITNESS:  Yes, I do.

14          When patients receive bills or refunds 6 to 14

15 months after the date of service, it can further damage

16 the relationship between the physician and the patient.

17 It tends to remind them of the frustration they felt

18 with paying, being asked to pay an incorrect amount.

19      MR. STRUMWASSER:  Q.  Is there any effect on the

20 physician practice from the increased paperwork?

21      MR. VELKEI:  Same objection, lacks foundation.

22      THE COURT:  If you know.

23      THE WITNESS:  I'm sorry.  Can you clarify the --

24      MR. STRUMWASSER:  Q.  Yeah.  We're talking now

25 about months later or even longer than that, that the
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 1 doctor receives the correct amount from the insurance

 2 company and now has to refund some of the patient's

 3 payments.

 4      A.  Yes.  It is a big administrative burden, and

 5 it's very costly to the practice to go back and

 6 reconcile all of the accounts and issue refunds to

 7 patients.

 8      Q.  Now, if a physician concludes that he must not

 9 have been -- he or she must not have been in the

10 network and proceeds to bill the patient for the

11 out-of-network co-payment or -- co-payment, and the

12 patient doesn't pay, what are the choices for the

13 physician that point?

14      A.  The physicians could decide to hold on to the

15 accounts receivable and try and work with PacifiCare

16 directly -- which many solo and small group practices

17 run on shoestring budgets.  So holding a large AR like

18 that, if they happen to have a large percentage of

19 their practice that were PacifiCare patients, could

20 cause financial distress for the practice.

21          If they decided to push the issue with the

22 patient, they may decide to send the patient to a

23 collection agency for the balance.

24      Q.  And "AR" is?

25      A.  Accounts receivable.
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 1      Q.  Did CMA receive reports from physicians about

 2 the effective dates on their contracts?

 3      A.  Yes.

 4      Q.  What were the nature of those reports?

 5      MR. VELKEI:  Objection, hearsay.

 6      THE COURT:  Overruled.  So noted.

 7      THE WITNESS:  The reports that we received were

 8 that physicians had negotiated a contract with

 9 PacifiCare, signed the contract, and sent it in to

10 PacifiCare to be counter-signed and loaded but that

11 frequently the time span from when they had signed the

12 contract and submitted it to PacifiCare was anywhere

13 from 6 to 14 months.

14      MR. STRUMWASSER:  Q.  Did you ever raise with

15 PacifiCare the problem of late uploading?

16      A.  Yes.

17      Q.  Did they immediately recognize the problem?

18      A.  No.  We were initially told that there were no

19 delays in loading contracts.

20      Q.  Over the course of the succeeding years, were

21 the uploading problems improved upon?

22      A.  Yes.

23      Q.  Did PacifiCare ever explain to you why there

24 had been this uploading problem and the protracted

25 delay?
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 1      A.  No.

 2      Q.  Now, once PacifiCare got around to loading the

 3 contracts in the system, were there problems separately

 4 with the rates that were loaded?

 5      A.  Yes.  We had calls from physicians who were

 6 being paid at incorrect contracted rates.  So they had

 7 been loaded into the system, but the rate that was

 8 loaded, contract rate that was loaded, was not correct.

 9 It was not the agreed-upon rate.

10      MR. VELKEI:  Move to strike on the grounds of

11 hearsay.

12      THE COURT:  Overruled.  So noted.

13      MR. STRUMWASSER:  Q.  What kinds of problems does

14 incorrect rates create?

15      A.  Similar problems to what we've just discussed,

16 where you have a physician who has received an

17 explanation of benefits with an incorrect payment

18 amount, also showing an incorrect amount due from the

19 patient.  And they're in the position of either holding

20 onto the accounts receivable or billing the patient for

21 an amount they know is not correct.

22      Q.  Now, your letter to Deputy Commissioner Link,

23 Exhibit 165, also reported failures to timely process

24 contract terminations.

25          First, we're talking here about doctors who
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 1 had provider contracts with PacifiCare, right?

 2      A.  Yes.

 3      Q.  Why would they want to terminate their

 4 contracts?

 5      A.  They were two issues with contract

 6 terminations.  Some physicians, with the merger, did

 7 not feel that their practice was equipped to handle the

 8 volume of patients that came with the United Healthcare

 9 business.  And there were others that had actually

10 terminated the contract prior to the merger, and after

11 the merger, for some reason, their contract was

12 reloaded into the system and they were again showing as

13 in the network.

14      MR. VELKEI:  Your Honor, in the interest of moving

15 this along and not being too disruptive, I'd like to

16 have a continuing objection on the grounds of hearsay

17 to anything that doctors may or may not have told

18 Ms. Black.

19      THE COURT:  All right.  Overruled, and so noted.

20      MR. VELKEI:  Thank you.

21      MR. STRUMWASSER:  Q.  Ms. Black, if PacifiCare

22 delays processing a termination, how does that affect a

23 physician?

24      A.  If a termination is not processed, a physician

25 is still listed on the PacifiCare physician directory.
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 1 Patients are still accessing that directory when

 2 deciding which physician to see, and then, again,

 3 they're in the position where they're seeing a

 4 physician they believed to have been in network, but

 5 when the physician receives the EOB, it's processed --

 6 well, actually, if I could back up.

 7          In this case, it's processed as in network but

 8 still with an incorrect patient amount due.

 9      Q.  The fourth bullet in the letter to Deputy

10 Commissioner Link says, "Not responding to physicians'

11 payment disputes."  Can you describe what was happening

12 as it was reported to the CMA?

13      A.  The physicians that I spoke with were having

14 issues with the way in which their claims were

15 processed because they were either in network and

16 claims were being processed as out of network, or they

17 terminated their contract and their claims were being

18 processed as in network.

19          So they had, depending on the practice, large

20 volumes of claims that needed to be re-adjudicated at

21 the correct amount.  And they were having difficulty

22 reaching someone at PacifiCare to handle that issue.

23      Q.  And that's the fourth -- that's the fifth

24 bullet, the "not responding to physicians' payment

25 disputes," right?
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 1      A.  Yes.

 2      Q.  Can you describe the extent of the problem as

 3 it was reported to you?

 4      A.  By the time physicians had reached us, they

 5 had typically tried to call PacifiCare several times.

 6 There was one instance where a physician had documented

 7 more than 35 calls to PacifiCare that had gone

 8 unreturned.

 9      Q.  In general, what consequences are there for a

10 practice if the physician or his staff attempts to

11 reach the insurer and cannot reach anybody?

12      MR. VELKEI:  Lack of foundation, calls for

13 speculation.

14      THE COURT:  Overruled.

15      THE WITNESS:  It's a large administrative burden.

16 It's extremely costly on the practice to spend the

17 time, make the attempts to call, wait on hold, leave

18 voicemails, keep the records.

19          In addition, physicians also had to compile

20 records on all the claims that had been paid

21 incorrectly, which is extremely time consuming and

22 costly.

23      MR. STRUMWASSER:  Q.  Now, independent of the

24 contract termination, the doctors who wanted to

25 terminate their contracts and didn't get the contract
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 1 termination effected, aside from those folks, were

 2 there physicians experiencing problems with

 3 PacifiCare's network directory listing?

 4      A.  Yes.  There were physicians who were

 5 participating in the network who weren't listed on the

 6 directory.

 7      Q.  Were there other physicians who were listed

 8 when they were, in fact, out of network?

 9      A.  Yes.

10      Q.  Now, I'd like to ask you some questions

11 regarding physicians' experience in the contract

12 negotiation process.

13          First, were there, before United's acquisition

14 of PacifiCare, physicians -- CMA members who were in

15 the PacifiCare provider network?

16      A.  Yes.

17      Q.  So PacifiCare had its own network of providers

18 for PacifiCare insureds, right?

19      A.  Yes.

20      Q.  On the day after the acquisition was

21 completed, would a physician who was in the PacifiCare

22 network need a new contract in order to treat

23 PacifiCare patients?

24      MR. VELKEI:  Objection, calls for speculation.

25      THE COURT:  Overruled.
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 1      THE WITNESS:  No, they would not.

 2      MR. STRUMWASSER:  Q.  Did United nevertheless try

 3 to get doctors, including CMA members, to sign new

 4 contracts with United?

 5      A.  Yes.  Physicians were being asked to sign a

 6 new contract at significantly lower rates.

 7      Q.  And those contracts would have been with

 8 United?

 9      A.  United Healthcare.

10      Q.  What were they told about serving PacifiCare

11 patients?

12      A.  I'm not sure I understand the question.

13      Q.  With respect to the United contract, were they

14 being told anything about whether the United contract

15 would apply to PacifiCare patients?

16      MR. VELKEI:  Objection, leading and hearsay.

17      THE COURT:  Overruled.  So noted.

18      THE WITNESS:  I'm sorry.  I don't --

19      THE COURT:  She doesn't understand that, so....

20      MR. STRUMWASSER:  Q.  Just clarify, was it your

21 understanding that doctors who treated -- who signed a

22 United contract would be serving PacifiCare insureds

23 under the United provider contract?

24      A.  Yes.

25      Q.  Okay.  Thanks.  Sorry about that.
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 1          And did CMA receive any physician complaints

 2 regarding the United contracting process?

 3      A.  Yes.  In addition to complaints about not

 4 having phone calls returned, we had complaints from

 5 physicians that they were being asked to provide -- to

 6 justify, in a sense, the contracted rates that they

 7 were requesting by providing EOBs from other insurers,

 8 proving that they were receiving that rate from others.

 9      Q.  So United was asking Dr. X to see EOBs that

10 Dr. X got from, say, Blue Cross or Blue Shield?

11      A.  Yes.

12      Q.  Are you familiar with provider contract forms?

13      A.  Yes.

14      Q.  Do provider contract forms typically contain

15 confidentiality clauses?

16      A.  Yes --

17      MR. VELKEI:  Objection, lack of foundation.

18          We need just to ask one question as to -- to

19 qualify this witness to testify about what's in a --

20 what is standard in a typical provider contract.

21 They're pretty complex, your Honor.  They're very

22 different.

23          So I would ask for at least a little bit more

24 voir dire, so to speak, in terms of the qualifications

25 of this witness to testify about a typical provider
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 1 contract.

 2      THE COURT:  Are you offering this person as an

 3 expert?

 4      MR. STRUMWASSER:  I'm offering -- this question

 5 does not call for expert testimony.  This question

 6 calls for her familiarity with documents that she has

 7 seen.  She's not offering an opinion on that.

 8      THE COURT:  All right.

 9      MR. VELKEI:  It's asking for what's standard in a

10 provider contract.  That's not percipient witness

11 testimony.

12      THE COURT:  Can you read back the question?

13          (Record read)

14      THE COURT:  All right.  I'm going to allow you to

15 voir dire her on that if you want to.

16           VOIR DIRE EXAMINATION BY MR. VELKEI

17      MR. VELKEI:  Q.  Let me back up.  You spent

18 approximately one year working for a provider?

19      A.  No.  I spent 15 years working for a group of

20 over 400 emergency physicians.

21      Q.  15 years?

22      A.  Yes.

23      Q.  I'm sorry.  We're going to have to back up a

24 little bit then.  In terms of -- you graduated from

25 college in what year?
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 1      A.  In '95.

 2      Q.  What was your specialty?

 3      A.  Healthcare administration.

 4      Q.  After leaving college, where did you go?

 5      A.  I worked for the Emergency Physician Billing

 6 Group, which I worked for in college as well.

 7      Q.  And the Emergency Physician Billing Group is

 8 what type of organization?

 9      A.  It's an emergency physician billing group.

10      Q.  How many members does it have?

11      A.  There were over 400 physicians, nurse

12 practitioners, and physician assistants who were part

13 of the group.

14      Q.  You were involved in billings related to that

15 organization?

16      A.  Yes.

17      Q.  How many provider contracts were involved in

18 that one particular group?

19      A.  There would be a separate contract for each

20 physician.

21      Q.  How many contracts were you involved in

22 looking at during that period of time?

23      A.  During that period of time, I looked at

24 contracts occasionally.

25      Q.  Just occasionally.  How many United Healthcare
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 1 contracts did you look at during that period of time?

 2      A.  During that period of time?  I don't recall if

 3 we had any United Healthcare contracts.

 4      Q.  So zero.  So when did you leave Emergency

 5 Physician Billing Group?

 6      A.  I left them in 2003.

 7      Q.  And then you were just employed for one year

 8 before going to CMA, correct?

 9      A.  Correct.

10      Q.  So during the ten-year period -- let's say the

11 eight-year period between college and when you left,

12 you said -- your testimony is you occasionally looked

13 at provider contracts?

14      A.  Yes.

15      Q.  And none of them related to United Healthcare?

16      A.  Yes.

17      Q.  How about PacifiCare?  Any contracts of

18 PacifiCare's?

19      A.  I don't recall.

20      Q.  So you don't recall any.  Then from 2003 to

21 2004, what did you do?

22      A.  2003 to 2004 is when I was with Sutter Health.

23      Q.  What kind of organization is that?

24      A.  It's a healthcare organization.

25      Q.  Is that a provider?
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 1      A.  There were hospitals and physicians.

 2      Q.  What was your responsibilities at that

 3 organization?

 4      A.  My responsibility at the time was part of the

 5 system maintenance for hospitals.

 6      Q.  "System maintenance," what does that mean?

 7      A.  Maintaining their computer systems.

 8      Q.  So you weren't involved with provider

 9 contracts in that capacity, certainly, correct?

10      A.  No.

11      Q.  So is it fair to say, in your entire work

12 experience prior to joining CMA, you never looked at a

13 United Healthcare provider contract, correct?

14      A.  Correct.

15      Q.  You never looked at a PacifiCare provider

16 contract, correct?

17      A.  I don't recall PacifiCare.

18      Q.  And you only occasionally looked at provider

19 contracts during the eight years you were at Emergency

20 Physician Billing Group, correct?

21      A.  Yes.

22      MR. VELKEI:  Your Honor, this witness is not

23 capable of testifying to what a typical provider

24 contract says.

25      MR. STRUMWASSER:  First of all, she left out the
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 1 last 5 1/2 years.  You want me to do that?

 2      THE COURT:  Sure.

 3         VOIR DIRE EXAMINATION BY MR. STRUMWASSER

 4      MR. STRUMWASSER:  Q.  First of all, you don't

 5 recall looking at a PacifiCare contract.  Do you have a

 6 present recollection you didn't look at a PacifiCare

 7 contract ten years ago?

 8      A.  I don't recall looking at a PacifiCare

 9 contract.

10      Q.  Do you have a present recollection that you

11 looked at provider contracts in general?

12      A.  Yes.

13      Q.  What's the relationship between billing and

14 provider contracts?

15      A.  There's a direct relationship because, in the

16 billing issue, you are ensuring that the insurers are

17 complying with all the terms of the contract.

18      Q.  So during your period at -- at the Emergency

19 Physicians Group, roughly how many provider contracts

20 would you have looked at over the period of your tenure

21 there?

22      A.  I honestly can't say.  There were group

23 contracts, so probably -- gosh.  I honestly can't say.

24      Q.  When you would look at a contract, pick up a

25 new one --
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 1      A.  Mm-hmm?

 2      Q.  -- were you able to say, "Yeah, this looks

 3 like" or "doesn't look like the ones that I've seen in

 4 the past"?

 5      A.  Yes.

 6      Q.  You had a sense of what the template was?

 7      A.  Yes.

 8      Q.  Now, does the California Medical Association

 9 Center for Economic Services, of which you're the

10 associate director, does it provide assistance to

11 physicians in contract negotiations?

12      A.  We provide education on the contracting

13 process.  We do not get involved in direct contract

14 negotiations with physicians and insurers.

15      Q.  Does the Center for Economic Services put out

16 materials on what provision to watch out for in

17 provider contracts?

18      A.  Yes.  We have done analyses of most of the

19 major insurers in California and any problematic or

20 noteworthy provisions.  We also have a seminar that's

21 called "Taking Charge" based on contracting analysis

22 and negotiations.  And we provide one-on-one assistance

23 frequently to physicians who call our center.

24      Q.  And these are all about provider contracts?

25      A.  Yes.
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 1      MR. STRUMWASSER:  I think I'm entitled to an

 2 answer to the question.

 3      THE COURT:  Go ahead.

 4     DIRECT EXAMINATION BY MR. STRUMWASSER (resumed)

 5      MR. STRUMWASSER:  Q.  Ms. Black, is it typically

 6 in your experience the case that provider contracts

 7 contain confidentiality clauses?

 8      A.  Yes.  It's common that the contracts will

 9 contain a confidentiality section of the contract

10 proper.

11      Q.  I believe you testified a few minutes ago that

12 United was asking doctors to sign confidentiality

13 agreements; is that right?

14      A.  I don't believe I testified --

15      Q.  In the negotiation process?

16      THE COURT:  I don't think she testified to that

17 yet.

18      MR. STRUMWASSER:  I'm sorry.  I lost my train.  So

19 let's do it this way.

20      Q.  The contracts that various physicians would

21 have had, various CMA members would have had, with

22 providers other than United and Pacific would typically

23 have confidentiality clauses, right?

24      A.  Yes.

25      Q.  Would those confidentiality clauses prohibit
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 1 the disclosure of that insurer company's rates to

 2 another insurance company?

 3      A.  Yes.

 4      MR. VELKEI:  Your Honor, I would ask that --

 5 objection, leading; ask that the examiner not lead.

 6      THE COURT:  All right.  We're getting back --

 7          Please don't lead.

 8      MR. STRUMWASSER:  Q.  During the United contract

 9 negotiation process, was there a request for any kind

10 of precontracting agreement?

11      A.  Yes.

12      MR. VELKEI:  Lack of foundation, calls for

13 speculation.

14      THE COURT:  Overruled.

15      THE WITNESS:  Yes.  We -- I had calls from

16 physicians who were in the process of negotiating with

17 United Healthcare, and they were being asked to sign a

18 separate confidentiality agreement, in some cases,

19 before they could see a contract with the language and

20 the contracted rates that were being offered.

21      MR. STRUMWASSER:  Q.  So before they even saw a

22 draft contract, they had to sign a separate agreement;

23 is that it?

24      A.  Yes.  Some of the physicians reported that,

25 yes.
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 1      Q.  Had you ever experienced that kind of a

 2 requirement in a negotiating process before?

 3      A.  No.

 4      Q.  I believe you testified that you were getting

 5 reports that United was asking for other insurance

 6 company's EOBs in the negotiating process?

 7      A.  Yes.

 8      Q.  What were the concerns that the physicians

 9 were expressing about that?

10      A.  Physicians were concerned that, by providing

11 the explanation of benefits for other insurers to

12 United, that they would be breaching the

13 confidentiality clause that they had in those other

14 contracts.  And additionally, we had concerns that they

15 could be in violation of antitrust laws.

16      Q.  You mean the doctors?

17      A.  Yes.

18      Q.  Did you receive any reports regarding contract

19 negotiations regarding de-listing of PacifiCare

20 members?

21      A.  Yes.

22      MR. VELKEI:  I'm sorry.  Could you read that

23 question back?

24      MR. STRUMWASSER:  No.  Let me try it again.  That

25 was pretty awful.
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 1      Q.  Did you receive any reports from CMA members

 2 about being de-listed from the PacifiCare network

 3 during the contract negotiation process with United?

 4      A.  Yes.  We had reports from some physicians who

 5 were in the process of renegotiating with United

 6 Healthcare, and their names were removed from the

 7 physician directory, and their patients, in some cases,

 8 received letters that their physician was no longer in

 9 network and that they needed to find another physician

10 who was in network.

11      Q.  Now, contracts, provider contracts, do they

12 typically have cancellation provisions?

13      A.  Yes, termination clauses.

14      Q.  Who can terminate a provider agreement?

15      A.  Either party.

16      MR. VELKEI:  Objection, calls for speculation.

17          Your Honor, we're talking about United and

18 PacifiCare contracts.  The witness has testified she's

19 never seen one, and now she's talking about what's in

20 those kind of contracts.

21      THE COURT:  She didn't testify to that at all.

22 Overruled.

23          Go ahead.

24      THE WITNESS:  I'm sorry.  Can you ask the question

25 again?
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 1      MR. STRUMWASSER:  Read it back.

 2          (Record read)

 3      THE WITNESS:  Either party can terminate with

 4 varying lengths of notice.

 5      MR. STRUMWASSER:  Q.  The reports that CMA was

 6 getting regarding de-listing from the PPO directory,

 7 were those doctors reporting that the termination

 8 clause had been exercised by either party?

 9      A.  No.

10      Q.  They were reporting they hadn't been?

11      A.  Correct.

12      Q.  Ms. Black, the Department has charged

13 PacifiCare with violations of the statutory requirement

14 for timely acknowledgement of claims.  Would you tell

15 the Judge what the importance is to physicians of the

16 claim acknowledgment requirement?

17      A.  The date that the insurer receives the

18 claim -- it does two things.  It's when the clock

19 starts ticking for when the claim needs to be paid --

20 30 working days for insurers.  And it also is proof

21 that the physician submitted the claim in a timely

22 manner and will prevent them from receiving

23 timely-filing denials at a later point.

24      Q.  Timely-filing denials?

25      A.  Correct.
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 1      Q.  Do you know what SB367 is?

 2      A.  I know some of the terms of SB367.

 3      Q.  Do you know the terms as they're applied to

 4 timely acknowledgment?

 5      A.  Yes.

 6      Q.  Do you know whether CMA had any relationship

 7 to the SB367 bill?

 8      A.  Yes.  CMA sponsored SB367.

 9      Q.  There have also been charges in this case that

10 PacifiCare failed to provide EOB language regarding a

11 provider's right to have the Department of Insurance

12 review their claim.  What is the general benefit to a

13 physician of having that notice?

14      A.  That type of language on an EOB will identify

15 to a physician, A, which company regulates or which

16 regulator oversees that particular product so that they

17 know who to contact if they believe it was paid

18 incorrectly or have a problem with the claim.

19          Additionally, it would identify whether the

20 patient is a fully insured patient or a self-insured

21 patient.

22      Q.  What do those terms mean, "fully insured" and

23 "self-insured"?

24      A.  "Self-insured" is when an employer group

25 assumes the financial risk and only contracts with an
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 1 insurer for administrative services and the contracted

 2 rate discount.

 3          And "fully insured" is when the insurer

 4 receives the premiums directly from the patient or the

 5 employer, and they assume all of the financial risk.

 6      Q.  What is the regulatory implication of that

 7 distinction?

 8      A.  For fully insured products, if the claim is

 9 not paid in a timely manner, interest will be due.  And

10 that's not the case for self-insured.

11      Q.  If there's a problem with a self-insured

12 patient, what is the regulatory authority for that?

13      A.  My understanding is that the Department of

14 Labor regulates the self-funded plans.

15      Q.  The U.S. Department of Labor?

16      A.  Yes.

17      Q.  And if it's a fully insured product?

18      A.  The Department of Insurance.

19      Q.  And so what's the relationship between this

20 distinction and the EOB language?

21      A.  If the EOB has the language advising

22 physicians of their right to have the claim reviewed by

23 the Department of Insurance, it would indicate that

24 it's a fully insured patient and that interest may be

25 due if the claim is paid late.



1239

 1      Q.  What is the implication if it's missing that

 2 language?

 3      A.  That it is a self-funded, self-insured

 4 patient.

 5      Q.  Ms. Black, in 2008, did CMA encounter a new

 6 problem with PacifiCare?

 7      A.  Yes.

 8      Q.  What was that problem?

 9      A.  We received complaints from physicians that

10 had received an overpayment notice from a company

11 called Johnson & Rountree, who was hired by United

12 Healthcare/PacifiCare to recoup moneys they believed to

13 have been overpaid.

14      MR. STRUMWASSER:  And "Rountree" has no "D" in it,

15 R-O-U-N-T-R-E-E.

16      THE REPORTER:  Thank you.

17      MR. STRUMWASSER:  Q.  What were the physicians who

18 were reporting this telling you about these collection

19 requests?

20      A.  The notices had stated that it was a second

21 request.  And the physicians that we spoke with had not

22 reported receiving a first request.

23          The notices also stated that the overpayment

24 was on Secure Horizons patients.  And when the

25 physicians looked back, the patients did not have
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 1 Secure Horizons, which is a Medicare Advantage product;

 2 they had a PacifiCare PPO product.

 3          And additionally, the refund request dated

 4 back to January of 2004, which is way beyond the 365

 5 days from the date of payment that an insurer can

 6 request an overpayment back.

 7      Q.  What are the consequences to a physician -- by

 8 the way, Secure Horizons is what?

 9      A.  Secure Horizons is a Medicare Advantage plan.

10      Q.  What are the consequences to doctors from an

11 erroneous request for overpayment?

12      A.  They would either need to dispute a refund

13 request in writing -- so they'd have to draft letters

14 on each and every claim that was affected by the

15 overpayment notice.

16          If they did not dispute the refund request,

17 PacifiCare had indicated that they would recoup the

18 money -- or clip the money from future payments of

19 other patients.  And they could potentially have sent

20 them to a collection agency.

21      Q.  That word "clip," is that a term of art in the

22 business?

23      A.  Yes.

24      Q.  Just explain what it means to have your -- to

25 have a "clip"?
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 1      A.  A clipping is when an insurance company

 2 believes an overpayment has been made and it has not

 3 been refunded.  They will withhold that money from

 4 future payments of other PacifiCare claims.

 5      Q.  Is it difficult, in some cases, to track a

 6 clipping?

 7      A.  It is a bookkeeping nightmare for a physician

 8 practice to make all the necessary adjustments to all

 9 of the accounts that are affected by clipping.

10      Q.  Did CMA raise with PacifiCare the overpayment

11 demands?

12      A.  Yes.  We had a contact person in place that we

13 raised the issue with.  And after investigation, it was

14 determined that the 2912 overpayment notices that went

15 out had affected 1900 physicians and that they were in

16 error and that they would be cancelling those

17 overpayment requests.

18      Q.  So PacifiCare told you that there were 1900

19 physicians to whom these improper demands were made?

20      A.  Yes.

21      Q.  How many complaints did CMA receive regarding

22 the overpayment problem?

23      A.  Less than 10.

24      MR. STRUMWASSER:  No further questions, your

25 Honor.
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 1      THE COURT:  Cross-examination?

 2      MR. VELKEI:  Yes, your Honor.

 3             CROSS-EXAMINATION BY MR. VELKEI

 4      MR. VELKEI:  Q.  Ms. Black, you're here testifying

 5 on behalf of the CMA; is that correct?

 6      A.  Yes.

 7      Q.  Just out of curiosity, how many members does

 8 the CMA currently have?

 9      A.  We have about 35,000 members, which is about

10 half of the practicing physicians in the state of

11 California.

12      Q.  Has that membership grown over the last few

13 years?

14      A.  I don't know the answer to that.  I'm not in

15 membership, so I don't know exact membership numbers.

16      Q.  When did you actually start with the

17 organization?

18      A.  In August of 2004.

19      Q.  What was your title when you joined?

20      A.  Reimbursement specialist.

21      Q.  What were the responsibilities of a

22 reimbursement specialist?

23      A.  They're honestly the same responsibilities as

24 I have now.

25      Q.  What is this -- is it called the Center for
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 1 Economic Research?

 2      A.  Services.

 3      Q.  Services.  Is that a division of the CMA?

 4      A.  It's a center within the company.

 5      Q.  Is it a nonprofit?

 6      A.  Yes.

 7      Q.  And you've been associated with that center

 8 from the time you started in August of 2004?

 9      A.  Yes.

10      Q.  What are the dues, just out of curiosity, for

11 members?

12      A.  The dues actually vary by county.

13      Q.  Okay.

14      A.  We have a partnership with the county medical

15 societies.  If you're a member of the county, you're a

16 member of CMA and vice versa.  And the dues vary

17 depending on the geographic area.

18      Q.  Are hospitals members of CMA?

19      A.  No.

20      Q.  Just doctors?

21      A.  Yes.

22      Q.  And provider groups?

23      A.  Yes, physician groups.

24      Q.  Are there other organizations that represent

25 doctors and physician groups in addition to the CMA?
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 1      A.  Yes.

 2      Q.  You have competitors, so to speak?

 3      A.  Yes.

 4      Q.  Who are the -- who are your competitors in

 5 this area?

 6      A.  Probably just CAPG.

 7      Q.  How do you spell that?

 8      A.  C-A-P-G.

 9      Q.  What is CAPG?

10      A.  It is the organization for physician groups,

11 California Association of Physician Groups.

12      Q.  How many members does that organization have?

13      A.  I don't know.

14      Q.  Any estimate?

15      A.  No idea.

16      Q.  I got a little confused.  In your testimony,

17 you started in trying to contact somebody from United

18 in March or April of 2006.  Do you recall that

19 testimony?

20      A.  Yes.

21      Q.  And then you jumped to the complaint letter

22 that you filed with the Department -- that CMA filed

23 with the Department in, I believe it was April of '07,

24 correct?

25      A.  I believe it was March of '07.
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 1      Q.  March of '07.  March 27th, in fact?

 2      A.  Yes.

 3      Q.  Certainly you got hold of somebody from

 4 PacifiCare and United in between that period of time,

 5 correct?

 6      A.  Yes.

 7      Q.  In fact, the communication started roughly

 8 around March or April of 2006; isn't that true?

 9      A.  No.

10      Q.  When do you recall first there being

11 communications?

12      A.  We had communication with PacifiCare where we

13 voiced our concerns regarding the complaints we were

14 receiving.  But PacifiCare refused to assign an

15 individual to the CMA to work through as a liaison

16 contact.

17      Q.  So initially, PacifiCare refused to escalate,

18 provide some method of escalating complaints; is that

19 correct?

20      A.  Correct.

21      Q.  And ultimately they agreed to that, right?

22      A.  Correct.  Around the end of 2006, we had a

23 process in place.

24      Q.  Actually, the beginning of November of 2006,

25 right?
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 1      A.  The end of 2006, yes.

 2      Q.  Okay.  Well, we'll get to the --

 3      A.  I don't know the exact date.  I just know it

 4 was around the end of the year.

 5      Q.  Okay.  And the issues that you were hearing

 6 about surrounded this contracting; United Healthcare

 7 was going out and trying to get doctors to sign

 8 contracts, correct?

 9      A.  Yes.

10      Q.  In fact, you understood that the root cause of

11 that action by United was the termination of the CTN

12 network, correct?

13      A.  The root cause of which action?

14      Q.  The fact that United was out there trying to

15 get doctors to sign contracts resulted from CTN

16 terminating its relationship with United at the end of

17 '05; isn't that true?

18      A.  That was part of why United had embarked on a

19 contract negotiation process.  Part was physicians who

20 were on old PacifiCare contracts that they were looking

21 to move over to new United Healthcare contracts.

22      Q.  Did United individuals tell you that second

23 reason?

24      A.  I don't know the answer to that.

25      Q.  So you would be speculating to the extent
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 1 you're trying to attribute some motive to United other

 2 than the termination of the CTN network?

 3      A.  It was my belief, in talking with physicians,

 4 that United was transitioning physicians to United

 5 Healthcare contracts at significantly lower rates.

 6      Q.  But that belief was not based on anything

 7 communicated to you by United or PacifiCare, correct?

 8      A.  I don't believe so.

 9      Q.  So back -- you do -- you had heard of the CTN

10 network, correct?

11      A.  Yes.

12      Q.  Approximately how many providers were part of

13 that network?

14      A.  I don't know.

15      Q.  Close to 50,000?  Does that number sound about

16 right?

17      A.  I don't know.

18      Q.  It was a large network; would you agree with

19 me, Ms. Black?

20      A.  Yes, it was a large network.

21      Q.  It's a pretty big deal when a network of that

22 size is terminated; wouldn't you agree?

23      MR. STRUMWASSER:  Objection, ambiguous.

24      THE COURT:  I'm sorry.  Did you understand the

25 question?
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 1      THE WITNESS:  No.

 2      THE COURT:  Please rephrase.

 3      MR. VELKEI:  Q.  United had approximately a

 4 million members in California under it's PPO plan,

 5 correct?

 6      A.  I don't know.

 7      Q.  Do you have any idea?

 8      A.  No.

 9      Q.  It's a large number though, correct?

10      A.  I don't know.

11      Q.  Absolutely no idea?

12      A.  I don't know.  It's not something that I would

13 have reason to know.

14      Q.  Well, when CTN terminated its contract with

15 United, presumably United had to find a new network to

16 service its members, correct?

17      A.  Sure.

18      Q.  If it didn't find a new network, those members

19 would not get healthcare service, correct?

20      A.  PacifiCare members would have been able to

21 access physicians who had prior contracts with

22 PacifiCare.  And United Healthcare patients would have

23 been able to access PacifiCare physicians as well.

24      Q.  Ms. Black, you're speculating when you say

25 that United Healthcare members could access
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 1 PacifiCare's network; aren't you?

 2      A.  No.

 3      Q.  What's that information based upon?

 4      A.  After the merger, physicians who had

 5 PacifiCare contracts were loaded into both systems and

 6 were accessible to PacifiCare and United Healthcare

 7 enrollees.

 8      Q.  Some of the doctors within the PacifiCare

 9 network could service some of the United members; is

10 that your testimony?

11      A.  All of the physicians in the PacifiCare

12 network could service all of the enrollees in the

13 United Healthcare network.

14      Q.  What is that testimony of yours based upon?

15      A.  It's based on the information that we were

16 given by physicians and United Healthcare and

17 PacifiCare.

18      Q.  How many physicians told you that the

19 PacifiCare network could be used to service all of

20 United's members?

21      A.  I don't know.

22      Q.  Roughly?

23      A.  We took thousands of calls from physicians.  I

24 don't know.

25      Q.  How many did you personally take?
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 1      A.  I don't know specific to just that.  I took at

 2 least half of those calls.

 3      Q.  How many did you take that led you to believe

 4 that United Healthcare members could all be

 5 transitioned immediately to the PacifiCare network?

 6      MR. STRUMWASSER:  Objection, mischaracterizes her

 7 testimony.

 8      THE COURT:  I don't want to go back.

 9      MR. STRUMWASSER:  He added the word "immediately."

10 If he takes out the word "immediately," this is

11 fixable.

12      THE COURT:  All right.

13          Do you understand the question?

14      THE WITNESS:  It was my understanding from talking

15 with physicians and from talking with United Healthcare

16 directly that, if physicians had a prior contract with

17 PacifiCare, they would be able to see PacifiCare and

18 United Healthcare enrollees after the merger.

19      MR. VELKEI:  Q.  Again, how many physicians did

20 you talk to that communicated that to you?

21      A.  I don't know the exact number.  I can tell you

22 that we took thousands of calls, and I took at least

23 half of those.

24      Q.  Certainly all of those calls were not related

25 to this particular issue, were they?
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 1      A.  No.

 2      Q.  Who at United told you that all of its members

 3 could be transitioned over to the PacifiCare network?

 4      A.  We were told that by several different

 5 individuals that we worked with.

 6      Q.  Can you name at least one that said that to

 7 you?

 8      A.  Elena McFann.

 9      Q.  Anybody else?

10      A.  Probably Maria Thompson and Kristine Markle.

11      Q.  So it's your belief, ma'am, that -- it's your

12 belief that United was out there trying to get doctors

13 to sign contracts simply to undercut the rates they are

14 otherwise charged on the PacifiCare network; is that

15 your testimony?

16      A.  For physicians who had an existing contract

17 with PacifiCare, United Healthcare was trying to

18 renegotiate with them for a new contract with

19 significantly lower rates.  It is my belief that they

20 were trying to renegotiate with them for the lower

21 rates.

22      Q.  It is your belief, based on discussions with

23 some number of physicians, correct?

24      A.  That's my belief based on the facts that were

25 presented to me, not based on discussions with
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 1 physicians.

 2      Q.  And the facts presented to you, ma'am, were

 3 discussions with physicians, for one, correct?

 4      A.  I guess.

 5      Q.  CMA is there to represent physicians, correct?

 6      A.  We are a member organization.

 7      Q.  You were relying on information provided by

 8 those doctors and members of CMA?

 9      A.  Yes.

10      Q.  The PacifiCare network, there was not -- let

11 me ask you a different way.

12          Were you familiar with the CTN network?

13      A.  I was vaguely familiar with the CTN network.

14      Q.  Vaguely.  So you really don't know too much

15 about it?

16      A.  Prior to the merger, physicians accessed --

17 United Healthcare patients accessed physicians through

18 the CTN network through Blue Shield of California.

19      Q.  There was not a 100 percent overlap between

20 the CTN network and the PacifiCare network; isn't that

21 true?

22      A.  No.

23      Q.  So there were some number of doctors that were

24 in the CTN network that weren't in the PacifiCare

25 network, correct?



1253

 1      A.  I'm sure there were.

 2      Q.  Probably thousands in fact; isn't that true?

 3      A.  I don't know a number.

 4      Q.  No idea?

 5      A.  No.

 6      Q.  But at least with regard to those doctors that

 7 were not part of the PacifiCare network, United would

 8 have to go negotiate contracts with those doctors if

 9 they wanted to include them in the new network; isn't

10 that true?

11      A.  Yes.

12      Q.  So the fact that United what going out and

13 approaching those doctors to contract with them isn't,

14 in and of itself -- there's nothing wrong with that?

15      MR. STRUMWASSER:  I'm sorry.  All of her testimony

16 was about United's attempt to recontract with

17 PacifiCare.  The question suggested that her testimony

18 was regarding going out and getting doctors who are

19 outside the PacifiCare.  It's a misleading question,

20 and it mischaracterizes her testimony.

21      MR. VELKEI:  Your Honor, this is

22 cross-examination.  First of all, that's a speaking

23 objection.  I think the witness already answered the

24 question.  I think she understood the question.  The

25 issue that I'm focused on is the thousands of people
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 1 that are not in the PacifiCare network.

 2      THE COURT:  Did you understand the question?

 3      THE WITNESS:  Yes.

 4      THE COURT:  I'll let it stand.

 5      MR. STRUMWASSER:  Could she answer it then?

 6      MR. VELKEI:  She did answer it.

 7      THE REPORTER:  I don't have an answer to that.

 8      THE COURT:  Do you want to repeat the question,

 9 or --

10      MR. VELKEI:  Could you read the question back,

11 please?

12          (Record read)

13      THE WITNESS:  No.

14      MR. STRUMWASSER:  Just for the record, my

15 objection goes to the phrase "those doctors."

16      THE COURT:  And you said "no," correct?

17      THE WITNESS:  "No."

18      MR. VELKEI:  Q.  So for those doctors that aren't

19 part of the PacifiCare network that were originally in

20 the CTN network, to the extent United wanted to include

21 those in the network, they had to go out and

22 individually contract with them, correct?

23      A.  Yes.

24      Q.  Part of the concern that the CMA had is they

25 didn't like all the terms of the contract; isn't that
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 1 true?

 2      A.  We had concerns with certain provisions of the

 3 contract, yes.

 4      Q.  In fact, there were templates posted on the

 5 CMA Web site that warned providers about certain terms

 6 of that contract; isn't that true?

 7      A.  We did an analysis of the contract, as we've

 8 done with many of the other major payors.  And there

 9 was an analysis posted on our Web site.

10      Q.  In fact, that analysis was updated over time?

11      A.  Yes.  As the contract changed over time, we

12 agreed to update -- we agreed with PacifiCare/United

13 Healthcare to update that matrix.

14      Q.  The contract that United used with these

15 providers was submitted to the DMHC for approval,

16 correct?

17      MR. STRUMWASSER:  Excuse me.  Objection,

18 irrelevant whether it was submitted to DMHC.

19      MR. VELKEI:  It's relevant, your Honor.  This is

20 cross-examination.

21      THE COURT:  I'll allow it.

22          Do you know?

23      THE WITNESS:  I know that it was submitted to the

24 Department of Managed Healthcare, yes.

25      MR. VELKEI:  Q.  And the Department of managed
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 1 healthcare, in fact, approved the contract form that

 2 United wanted to use with these doctors, right?

 3      A.  I would assume so, since it was implemented.

 4      Q.  So it's a requirement of law that the

 5 Department of Managed Healthcare approve the contract

 6 before it's used with these providers?

 7      MR. STRUMWASSER:  Objection, ambiguous as to which

 8 providers and which -- we have two regulatory agencies

 9 here, and the DMHC approval has nothing to do with PPO

10 business.

11      THE COURT:  That's my understanding, that it's HMO

12 business.

13      MR. VELKEI:  Your Honor, the issue here is the

14 suggestion of this testimony is that there was some

15 unfair contracting practices by United Healthcare.  And

16 the point I'm trying to make is, while the CMA is

17 complaining about the terms of the contract, it had

18 been approved by the appropriate regulator.  That's the

19 only point I've made.

20          The witness has testified to the fact that the

21 very form that they were objecting to had been approved

22 by the required regulator.

23      THE COURT:  For HMO use.

24      MR. STRUMWASSER:  That's right.  Wrong regulator.

25 And this witness had not testified to any complaints
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 1 about the form.  She testified to the contracting and

 2 negotiating process.

 3      THE COURT:  Well, she said there was something

 4 wrong with the content.

 5          I think we need to move on.

 6      MR. VELKEI:  Q.  So one of the issues the doctors

 7 had, as I understand from your testimony, is they

 8 didn't like the rates that were being offered, correct?

 9      A.  Some of the complaints that we received from

10 physicians were that the rates being offered were not

11 enough to sustain their practice.

12      Q.  Now, there was nothing that required them to

13 sign those contracts if they thought the rates were too

14 low, right?

15      A.  No.  And that's what we advised them.

16      Q.  So there's nothing wrong to the extent that

17 United Healthcare was offering rates that the doctors

18 didn't think were fair from their perspectives?

19      A.  No.  And we didn't file any complaints based

20 on those complaints we received.

21      Q.  You also understand, Ms. Black, that United

22 Healthcare could not get access to the terms under the

23 CTN network?  In other words, the rates that were being

24 paid to doctors, the folks that were negotiating these

25 contracts were prohibited from learning what the prior
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 1 rates had been in the CTN relationship; isn't that

 2 true?

 3      A.  I don't know that.

 4      Q.  It's certainly a relevant fact to the

 5 determination of whether United was doing something

 6 wrong in offering certain rates to these doctors?

 7      A.  I can't answer your question about whether

 8 they knew about the rates that were previously being

 9 offered.

10      Q.  Well, the doctors were complaining to CMA that

11 United was trying to undercut the rates that they had

12 originally been approved for under the CTN network;

13 isn't that true?

14      A.  Yes.

15      Q.  So it would certainly be relevant in assessing

16 blame, so to speak, whether United had access to the

17 prior rates; wouldn't you agree?

18      MR. STRUMWASSER:  Prior rates -- excuse me.

19 Ambiguous.  Prior rates of whom?

20      THE COURT:  The network.

21      MR. VELKEI:  Yes.

22      THE COURT:  I'll allow it.

23      THE WITNESS:  I'm sorry.  I'm going to have to ask

24 to read the question back.

25          (Record read)
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 1      THE WITNESS:  I don't understand what you're

 2 asking me about relevance and blame.

 3      MR. VELKEI:  Q.  If you're a doctor that's calling

 4 the CMA for information about what's going on with

 5 United -- CMA offers education and guidance to its

 6 members, correct?

 7      A.  Yes.

 8      Q.  If, in fact, it turned out that United

 9 Healthcare was in a difficult situation because the

10 network had been terminated and it had to move quickly

11 to sign up these doctors, that would be information

12 that the doctors should know, correct?

13      A.  That they need to sign doctors quickly?

14      Q.  You don't think it would be relevant that your

15 members should know that United Healthcare had been put

16 in a difficult situation by the termination of the CTN

17 network?

18      A.  I don't --

19      Q.  In other words, do you think it made sense for

20 the CMA to explain the reasons why United Healthcare

21 was out in the market trying to negotiate these knew

22 contracts?

23      A.  We may have explained the termination of the

24 Care Trust Network relationship.  But it's not our

25 position to explain to physicians why an insurer is



1260

 1 trying to contract with them or not contract with them.

 2      Q.  When the physicians were calling to complain

 3 that United Healthcare was offering rates that were

 4 below the terms they had under prior arrangements,

 5 wouldn't it be useful for those doctors to have known

 6 that United Healthcare had no way of knowing what those

 7 prior rates were?

 8      MR. STRUMWASSER:  Objection, irrelevant,

 9 speculative.

10      THE COURT:  I just don't see how this is witness

11 is going to help you in this area.  I'm going to

12 sustain the objection.

13      MR. VELKEI:  I'd like to put into evidence or mark

14 for identification Exhibit -- 5067?

15      THE COURT:  Correct.

16          (Respondent's Exhibit 5067 marked for

17           identification)

18      MR. VELKEI:  This appears to be PacifiCare/United

19 Healthcare Survival Kit issued by the CMA.

20          Would you take a moment to look it over,

21 ma'am, and let me know when you're done.

22      THE COURT:  So Exhibit 5067, says, "California

23 Medical Association, PacifiCare/United Healthcare

24 Survival Kit."

25      THE WITNESS:  Do you want me to read the whole
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 1 thing?

 2      MR. VELKEI:  If you recognize it, you don't need

 3 to.  It's really up to you.

 4      THE WITNESS:  Okay.  I recognize it.

 5      MR. VELKEI:  Q.  Could you tell us what Exhibit

 6 5067 is?

 7      A.  It's a survival tool kit that we created based

 8 on the types of questions that we were receiving from

 9 our physician members during the -- probably March to

10 August of 2006 time frame.

11      MR. STRUMWASSER:  May I inquire, just because

12 there was a cover page saying -- is this the document

13 that was withheld on claim of privilege on

14 Bates PAC0433603?

15      MR. VELKEI:  We can take that up on the break.  I

16 don't know what you're talking about and can't answer

17 that question in the middle of cross.

18      MR. STRUMWASSER:  You gave us this exhibit with a

19 front sheet --

20      THE COURT:  We need to give the court reporter a

21 break anyway.  Let's take ten minutes.

22          (Recess taken)

23      THE COURT:  All right.  We'll go back on the

24 record.

25      MR. VELKEI:  Okay.  Let me try this again.
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 1      Q.  Let me at least figure out what you do and you

 2 don't know.  All right?  So just so we're clear, you

 3 were not aware of the number of United Care [sic]

 4 members in California at the time the network was

 5 terminated, the CTN network?

 6      A.  No.

 7      Q.  And you don't know the reasons for that

 8 termination?

 9      A.  I understand that, through the merger, United

10 Healthcare was required to establish their own network

11 and no longer lease the Care Trust Network.

12      Q.  Did you know that Blue Shield -- CTN in fact

13 terminated that network earlier than United had

14 anticipated?

15      A.  I was aware that they had exercised their

16 right to terminate.  I don't know what their original

17 termination date was.

18      Q.  Did you know, in fact, that United had

19 negotiated with the Department of Justice to have that

20 network in place for at least a year after the merger

21 before it was terminated?  Did you understand that?

22      A.  I knew that they could no longer lease the

23 Care Trust Network one year after the merger was

24 approved.  I'm not aware of whether it was in

25 negotiation with the Department of Justice.
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 1      Q.  Just so we're clear, though, did you

 2 understand that Blue Shield in fact terminated the

 3 contract six months earlier than United had

 4 anticipated?

 5      A.  I'm aware that they terminated the agreement

 6 in June and that the Department of Justice was allowing

 7 it to continue for six months after that.

 8      Q.  Understood.  My limited question is, did you

 9 understand that United thought they had six months

10 before they thought the network would be terminated?

11      A.  I did learn that at some point in 2006.  Maria

12 Thompson had advised me that Blue Shield had exercised

13 their right to terminate sooner than anticipated.

14      Q.  So this action took United by surprise; you

15 understood that?

16      A.  I can't speak to that.

17      MR. STRUMWASSER:  Your Honor --

18      THE COURT:  Sustained.

19          Move on.

20      MR. VELKEI:  Q.  Did you understand the level of

21 internal disruption that was caused to

22 United/PacifiCare as a result of that termination?

23      MR. STRUMWASSER:  Objection, no foundation,

24 irrelevant.

25      THE COURT:  Well, I'll allow the question.
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 1      THE WITNESS:  I can't answer that.

 2      MR. STRUMWASSER:  Q.  So you don't have

 3 information in that regard?

 4      A.  I don't know.

 5      Q.  Now, going back to the contracting process,

 6 I'm just trying to understand the complaints that you,

 7 as the organization CMA, had with the process.  Just so

 8 we're clear, the fact that United was offering a new

 9 contract was not an issue from your perspective; they

10 were entitled to do that, correct?

11      A.  Yes.

12      Q.  And the fact that they were offering rates

13 that some of your members didn't like didn't upset the

14 CMA because they understood United was entitled to do

15 that, correct?

16      A.  My role at the CMA is to provide physicians

17 with information to make their own educated decisions.

18 It's not to tell physicians whether they should or

19 shouldn't contract or to tell them whether I think I

20 rate is low or not low.

21      Q.  But just so I'm clear, the CMA's position is

22 not that United did something wrong by offering rates

23 what doctors had in other situations?

24      A.  No, that was not one of our complaints to the

25 Department of Insurance.
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 1      Q.  And you were not -- you're not stating in

 2 complaint that United tried to negotiate new contracts

 3 with PacifiCare legacy providers, correct?

 4      A.  No.

 5      Q.  Are you complaining about some of the methods

 6 that United used in connection with the contracting

 7 process?

 8      A.  We received complaints from physicians who

 9 were being asked to sign a confidentiality agreement.

10          We had -- we complained to the Department of

11 Insurance that, once contracts were signed, they

12 weren't loaded timely.  We had complaints that the

13 rates that were loaded when they were loaded were

14 sometimes loaded incorrectly.

15          What you're asking isn't something we

16 complained about.

17      Q.  Going back to the first point that you made

18 about the confidentiality, I understood your testimony

19 was that it is typical to have some form of

20 confidentiality protection in a contract.

21      A.  Yes.

22      Q.  So in your opinion, was there anything wrong

23 with United asking for confidentiality for potential

24 providers to review that contract?

25      A.  The difference in this case is that United was
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 1 asking physicians to sign a separate confidentiality

 2 agreement that, in our general counsel's opinion, was

 3 much more stringent than others and prevented

 4 physicians from sharing any information with a

 5 regulator or the CMA or anybody else without -- and

 6 even with their employees, if they didn't have a need

 7 to know, without written consent from United

 8 Healthcare.  That was unusual.

 9      Q.  Where in Exhibit 165 did CMA raise that issue?

10      A.  What's 165?

11      Q.  I'm sorry.  That's the exhibit that the

12 Department's lawyer put in front of you, the March 27th

13 letter to Mr. Link.

14      A.  I don't know if that was actually one of our

15 formal complaints to the Department of Insurance.

16      Q.  So at least as of March 27th, 2007, the CMA

17 was not pressing that issue, the issue of this

18 confidentiality in the context of this formal

19 complaint?

20      A.  By March of 2007, we had a contact person in

21 place with PacifiCare.  So we were -- our goal was to

22 raise issues with PacifiCare first, and if we could not

23 then work through the issue, it would be raised through

24 a regulator.

25          But the reason that we filed the complaint



1267

 1 based on the five bullet points was that, at that

 2 point, while we were getting assistance from PacifiCare

 3 in handling the individual issues, nothing was being

 4 done to address the systemic issues causing the

 5 problems.

 6      Q.  Ms. Black, my question is, very simply, this

 7 issue on confidentiality, by the time you lodged a

 8 formal complaint with the Department, CMA was no longer

 9 pushing that particular issue, correct?

10      A.  I can't say that we weren't pushing it.  But

11 we were working with PacifiCare directly at that time.

12 And it wasn't something that was in our formal

13 complaint.  We were attempting to work with PacifiCare

14 directly.  It was still an issue.

15      Q.  CMA didn't see the need to raise it with the

16 Department, correct?

17      A.  We were hoping to work through this issue with

18 PacifiCare and not raise it to the Department.

19      Q.  And as of the time of this letter, you had not

20 raised it with the Department?

21      A.  I don't believe so.

22      Q.  At any point in time, did you ever raise this

23 with the Department in writing?

24      A.  We did, at some point, raise it with the

25 Department.
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 1      Q.  In writing?

 2      A.  I don't know.

 3      Q.  Were there any other -- and I'm focusing now

 4 just on the issue of methods that the company used, any

 5 things that they did that you thought were somehow

 6 inappropriate.  And we'll get to the issue of contract

 7 loading.  But right now I'm just focused on, in the

 8 contracting process, did the CMA have any other

 9 complaints about what United was doing?

10      A.  We had complaints that physicians were not

11 getting their calls back during the negotiation process

12 and when there were contract loading issues.

13      Q.  Anything else?

14      A.  Other than what we've listed in our letter,

15 nothing at that time.

16      Q.  Okay.  Now, did you have a process in place to

17 document and quantify the number of complaints that you

18 were receiving?

19      A.  Yes.

20      Q.  What was that process?

21      A.  We had a database in place where we logged

22 all -- we logged all calls received from any physician,

23 regardless of the issue.

24      Q.  What information is included in that log?

25      A.  All the physician demographics, our notes on
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 1 communications with the physician and the insurer, and

 2 some basic information about the nature of the call.

 3      Q.  Do you still maintain that database of

 4 information?

 5      A.  Yes.  We have a separate database now.  It's a

 6 different database, but yes.

 7      Q.  So if I wanted to get access to the

 8 information, the log, so to speak, that the CMA

 9 maintained at the time these complaints were made, is

10 the CMA still in possession of that documentation?

11      A.  Yes.

12      Q.  Was there any effort to take that information

13 and then quantify by type of complaint the number of

14 complaints received?

15      A.  Yes, I believe at one point there was.

16      Q.  In terms of the complaints that you -- well,

17 let me back up.

18          The number of calls that you were talking

19 about, were they all complaints, or were some of them

20 questions?

21      A.  If it was a question -- there were questions.

22 And if it was a question that we received, the issues

23 were logged differently in our database.

24      Q.  Okay.

25      A.  They were logged as a request for information
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 1 as opposed to a complaint about an insurer.

 2      Q.  The Department's counsel made a big

 3 distinction between the Department of Managed

 4 Healthcare HMO and the Department PPO.

 5          In the logging of these calls, did the CMA

 6 make a distinction between which are HMO claims and

 7 which were PPO claims?

 8      MR. STRUMWASSER:  Objection, assumes facts not in

 9 evidence, namely that the call was about a claim.

10      MR. VELKEI:  Let me withdraw the question try it a

11 different way.

12      THE COURT:  All right.

13      MR. VELKEI:  Q.  I understood that this log kept

14 certain information with regard to the type of issue

15 that was raised, correct?

16      A.  Yes.

17      Q.  Did you also keep track of whether this was an

18 HMO issue, PPO issue, or a self-funded issue?

19      A.  We don't -- actually, yes.

20      Q.  So some number of these issues and concerns

21 that were raised have nothing to do with this PPO side

22 of the business, correct?

23      A.  No.  Actually, most of it would have had to do

24 with the PPO business because the HMO business is

25 typically handled by the RBO.
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 1      Q.  At this point, are you speculating, or do you

 2 know?

 3      A.  No.  I know that for sure.

 4      Q.  What percentage related to the PPO business?

 5      A.  A large percentage.

 6      Q.  Could you be more specific?

 7      A.  I don't have the exact numbers.

 8      Q.  So at this point, it's just a rough

 9 estimation?

10      A.  It's a large percentage.

11      Q.  Now, your membership includes HMO providers as

12 well as PPO providers, correct?

13      A.  We have members who are -- physician members

14 who are members of a physician group, yes.

15      Q.  Some will administer patients that are run

16 through policies that are self-funded, correct, some of

17 the members?

18      A.  Not -- you just were asking me about HMO

19 patients -- HMO physicians.  Now you're talking about

20 self-funded.

21      Q.  That's correct.  Now we're on the same

22 wavelength.  So now we're talking about self-funded.

23          Some of your membership -- some of the

24 providers that are members of your organization, do

25 they deal with claims on policies that are self-funded?
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 1      A.  Yes.

 2      Q.  Were some of those calls related to that line

 3 of business?

 4      A.  We couldn't determine that because there was

 5 nothing on the EOBs or the patient's card that

 6 indicated whether it was a fully insured or

 7 self-insured patient.

 8      Q.  Now, United/PacifiCare has changed its policy

 9 such that you can now determine that information,

10 correct?

11      A.  I don't know that.

12      Q.  Back to the database, if I look through those

13 calls, you'll be able to designate what type of

14 business it was, HMO or PPO?

15      A.  You can designate the product line.

16      Q.  Product line.  How many different product

17 lines are there amongst your members?

18      A.  I don't know how many amongst our members.  In

19 our tracking database, there are pre-defined options.

20 I don't know.  I would say roughly seven, eight.  I

21 honestly can't recall at this time.  It's a drop-down

22 menu we choose from.

23      Q.  One quick question.  Forgive me if we've

24 already covered this ground.

25          Did United and PacifiCare make efforts to
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 1 educate you on the seriousness of the problem caused by

 2 the CTN termination from their perspective?

 3      A.  I don't recall.

 4      Q.  Fair to say that you didn't educate your

 5 members on the serious issues raised by Blue Shield's

 6 early termination of that contract, correct?

 7      A.  No.  It's not our role to do that.

 8      Q.  Your role is not to educate?

 9      A.  Our role is not to educate on why United is

10 sending out contracts or why they're offering a

11 particular rate.

12          Our goal is to provide physicians with general

13 information about the contracting process and how they

14 can determine for their individual practice whether

15 that contract is right and the rates that are being

16 offered are right.

17      Q.  And to act as an advocate to the extent there

18 are issues that cannot be resolved directly with the

19 insurance company, right?

20      A.  Yes, but not with regard to specific rates.

21      Q.  Understood.  Back to this call log.

22          So people call.  Some of them raise questions,

23 correct?

24      A.  Yes.

25      Q.  Some of them had actual complaints?



1274

 1      A.  Yes.

 2      Q.  When someone had a complaint, what was the

 3 next step that you took internally with the

 4 organization?

 5      A.  We did intake with the physician where we

 6 would ask for any relevant documentation so that we

 7 could review the issue to determine whether it was a

 8 physician education opportunity or whether there were

 9 extra steps the physician needed to take with the

10 insurer to resolve the issue.

11      Q.  Some of the complaints may be the physician

12 just doesn't quite understand how the contract works or

13 how the system works, correct?

14      A.  That's certainly the case on an everyday

15 basis.  Most of the calls that we received after the

16 merger were not about educating the physician on

17 additional steps they needed to take.

18      Q.  Again, you're estimating based on your

19 recollection of that database and receiving calls?

20      A.  Yes.

21      Q.  When did this spike in calls -- it was after

22 the merger.  What was the period of time in which

23 these -- there was a spike in complaints or calls by

24 your members?

25      A.  We saw the calls go up around March and April
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 1 of 2006.  And they continued, actually, pretty high

 2 through mid 2000- -- they continued high through the

 3 end of 2007.  And we started to see a decline around

 4 2008.

 5      Q.  Back to the process, a call comes in.  First

 6 step is to determine whether there's an educational

 7 opportunity, correct?

 8      A.  Right.

 9      Q.  That means, is there something you as the CMA

10 can provide to this provider that may help resolve the

11 situation without taking it to the insurance company,

12 correct?

13      A.  Yes.

14      Q.  What percentage of those calls related to

15 that?

16      A.  For the PacifiCare --

17      Q.  Yes, during this period of time, March of '06

18 to mid to end of '07?

19      A.  Very few were -- very few were only what we

20 would call requests for information or educational

21 opportunities.

22      Q.  Prior to coming here today, did you go back

23 and look at that database, that log of complaints and

24 issues that were raised?

25      A.  I looked at some.
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 1      Q.  So you didn't look at the whole thing?

 2      A.  No.

 3      Q.  So you're basically operating off of your

 4 memory from what happened a couple years ago?

 5      A.  I'm operating off of my memory, my notes, my

 6 e-mails, letters to the Department of Insurance and

 7 some of the database facts.

 8      Q.  So you reviewed some materials in preparation

 9 for your testimony here today?

10      A.  Yes.

11      Q.  Could you be more specific about what you

12 reviewed?

13      A.  I thought I was just very specific about what

14 I reviewed.

15      Q.  Forgive me.  I'm a little slow sometimes.

16          Let's start with the notes.  You had some

17 notes of that period of time?

18      A.  I had e-mails during that period of time

19 between our organization and PacifiCare.

20      Q.  So you looked at e-mail correspondence between

21 CMA and PacifiCare?

22      A.  Correct.

23      Q.  Any other categories of e-mails that you

24 looked at?

25      A.  Interoffice e-mails.  There was another
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 1 individual with myself who handled all the PacifiCare

 2 calls.

 3      Q.  Do you have a file that's kind of labeled

 4 "PacifiCare/United" where all this information is

 5 stored?

 6      A.  No.

 7      Q.  Did you do a search for those particular

 8 e-mails?  How did you --

 9      A.  I'm sorry.  I have a folder in my e-mail.  I'm

10 sorry -- not a file.  I do have a folder in my e-mail,

11 yes.

12      Q.  I would ask you not to destroy that folder.

13 If you would just hold onto that because we'll probably

14 be serving a subpoena at some point.

15          In addition to the e-mails, what additional

16 documentation did you look at?

17      A.  As I stated, I looked at some of our database

18 based on calls that were received.  I looked at the

19 Department of Insurance letter.  I looked at....

20      Q.  Let me -- and I --

21      MR. STRUMWASSER:  She hasn't finished.

22      MR. VELKEI:  If I cut you off, please tell me.  I

23 was just going to change directions.

24      THE WITNESS:  I looked at the survival tool kit.

25      MR. VELKEI:  Q.  What specific efforts did you
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 1 make to educate yourself on the complaints in terms of

 2 the volume, type of complaints, HMO versus PPO?

 3      A.  Say that -- I'm sorry.

 4      Q.  Let me rephrase it.  Your testimony is you

 5 looked at some of your database?

 6      A.  Mm-hmm.

 7      Q.  What piece of your database did you look at?

 8      A.  We have a really large database that tracked

 9 information over a nine-year period of time.  So I went

10 back to cases that were very familiar to me and looked

11 at the specifics of those particular cases in our

12 database.

13      Q.  So you went back to research particular files

14 or complaints?

15      A.  Yes.

16      Q.  You didn't take a comprehensive look at all of

17 the complaints to refresh your recollection of what

18 they may have been comprised of?

19      A.  No.  I didn't believe I needed to.

20      Q.  First step: education, training.  What's the

21 next step?  If the determination is made that training

22 is not going to resolve the issue, what's the next step

23 in the queue?

24      A.  We will look at what's presented to us by the

25 physician to determine if there were additional steps
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 1 that the physician should take, provide them with the

 2 information we had on how take those steps.  For

 3 example, if it's an issue where we feel like they need

 4 to appeal to the insurer because perhaps they haven't

 5 done so, we would advise them to do so and some general

 6 education on how to do that.

 7      Q.  So is that the first step for every complaint

 8 that comes across your desk?  You first say, "Try to

 9 deal with" -- if it's not an educational opportunity,

10 you say, "Go and try to deal with the insurance company

11 yourself"?

12      A.  We generally don't provide assistance for

13 members unless they have followed this -- accessed the

14 dispute resolution process with the insurer.  Our goal

15 is to help physicians help themselves, not to do it for

16 them.

17      Q.  So there's an established process that

18 providers can use with PacifiCare or other carriers if

19 there's an issue?

20      A.  For all the calls that we receive, our first

21 goal is to require the physician to take the necessary

22 steps to try and work with the insurer to resolve the

23 issue.

24      Q.  If that doesn't work, what happens next?

25      A.  We advise the physician to let us know, and
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 1 then we will intervene with our contacts at the payors.

 2      Q.  Are there ever situations where you intervene

 3 immediately, or do you always recommend that the

 4 provider follow the appropriate appeal process?

 5      A.  There are some cases that don't lend itself to

 6 an appeal.

 7      Q.  So the answer is yes, there are some instances

 8 where --

 9      A.  Yes, there are some.

10      Q.  What would be those circumstances where there

11 would be -- that you would make a decision to

12 immediately take that issue to the carrier?

13      A.  An issue where the physician has -- has tried

14 on numerous occasions to reach the insurer and hasn't

15 received a return call back.

16          An issue where it's not something that can be

17 readily appealed, like a contract issue where they are

18 not necessarily -- they're not listed on the network as

19 contracted, yet they have an existing contract.

20          I mean, many of the issues that we reported to

21 the Department of Insurance, we were not requiring

22 physicians to take additional steps because they could

23 prove to us they had already made efforts to reach the

24 insurer and were unable to resolve the issues.

25      Q.  Then, if the member was unable to resolve the
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 1 issue directly, would the CMA then step in with the

 2 insurer?

 3      A.  We did attempt to, yes.

 4      Q.  You did attempt to?

 5      A.  Well, in the beginning, we were not assigned a

 6 specific individual at PacifiCare to work with.  So

 7 while we tried to raise the issues with PacifiCare,

 8 we'd asked for a contact, and we were not given one.

 9 So we didn't have an individual to bring these issues

10 to.

11      Q.  So you were looking for a particular person at

12 PacifiCare that you could deal with solely to address

13 any complaints that were being raised by your members

14 that couldn't be resolved by themselves?

15      A.  Yes.  That's a process we have in place with

16 most of the major payors.

17      Q.  All of the payors or just the major ones?

18      A.  The majors.

19      Q.  What percentage of carriers do you have this

20 process with?

21      A.  Probably -- we have contacts with the major

22 insurers that comprise probably 80-plus percent of the

23 calls that we receive.

24      Q.  Is it fair to say PacifiCare did, in fact,

25 agree to an elevated process whereby concerns that CMA
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 1 had could be addressed directly with particular point

 2 person at the company?

 3      MR. STRUMWASSER:  I'm sorry.  I just didn't get

 4 the question.  "Did" or "did not"?

 5      MR. VELKEI:  Could you read it back, please?

 6          (Record read)

 7      THE COURT:  I think you said "did."

 8      THE REPORTER:  Yes, I have "did."

 9      THE WITNESS:  Eventually, they did agree to assign

10 an individual for us to work with.

11      MR. VELKEI:  Q.  So the complaints start coming

12 in, by your recollection, sometime in April?

13      A.  March or April.

14      Q.  March or April.  And when did you first

15 contact somebody at PacifiCare to say, "Hey, we need a

16 point person here to deal with these issues"?

17      A.  It was probably around that time.  I honestly

18 don't remember the date.

19      Q.  So you would be guessing at this point?

20      A.  Yes.

21      Q.  Would that information be reflected in your

22 files?

23      A.  In the database?

24      Q.  Anywhere in your files, ma'am -- database or

25 in your computer or in your file drawers.
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 1      A.  I don't know.

 2      Q.  I mentioned the date of November 7th to you,

 3 whether that refreshed your recollection of the company

 4 agreed by November 7th to create an escalated process.

 5 Does that ring a bell for you?

 6      A.  What I had testified to was that I remembered

 7 it was towards the end of 2006.

 8      MR. VELKEI:  Why don't we just put this right in

 9 front of you.

10          I believe this is going to be 5068, your

11 Honor.  It's an e-mail from Elena McFann to Aileen

12 Wetzel and others dated November 7th, 2006.

13      THE COURT:  Okay.  That's 5068.

14          (Respondent's Exhibit 5068 marked for

15           identification)

16      MR. VELKEI:  Q.  Would you take a moment to look

17 that over, ma'am, and let me know when you're done.

18      THE COURT:  This has a date at the top of

19 11/7/2007.

20      MR. STRUMWASSER:  I just note that this also

21 doesn't have a Bates number.

22      THE COURT:  Is this an e-mail or a letter?

23      MR. VELKEI:  I think it's an e-mail, your Honor.

24      Q.  Do you recognize Exhibit 5068?

25      A.  Not specifically, no.
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 1      Q.  Would this refresh your recollection about --

 2 I think you've testified that there was an escalation

 3 process.  Do you recognize the name Kristine Markle?

 4      A.  Yes.

 5      Q.  Who is Ms. Markle?

 6      A.  Kristine is our contact person that's in place

 7 currently for PacifiCare/United Healthcare issues for

 8 generally individual -- not individual, but for

 9 claim-level issues rather than policy-level issues.

10      Q.  So when specific complaints came in that the

11 providers couldn't address with themselves, PacifiCare

12 had now offered you a person that you could deal with

13 directly, correct?

14      A.  Yes.

15      Q.  In fact, Ms. Elena McFann also made herself

16 available; isn't that true?

17      A.  Yes.

18      Q.  She's an officer with PacifiCare/United?

19      A.  I don't know.

20      Q.  No idea?  Did you deal directly with her or

21 did Ms. Wetzel?

22      A.  No, I did as well.

23      Q.  What was the division between you and

24 Ms. Wetzel in terms of your responsibilities?

25      A.  It was honestly about half and half.  It
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 1 was -- prior to the merger, I handled all calls related

 2 to PacifiCare or United Healthcare.  After the merger,

 3 around the March-April time frame of 2006, the volume

 4 of calls became too great for me to handle alone, so

 5 Aileen Wetzel and I started to split the calls at that

 6 point.

 7      Q.  There was certainly nothing that required

 8 PacifiCare to set up this elevation process, correct?

 9      A.  No.

10      Q.  They did it voluntarily, correct?

11      A.  Yes.

12      Q.  In an effort to try to resolve some of these

13 complaints that you were concerned about?

14      A.  Yes, I would assume so.

15      Q.  So at this point in time, as of November of

16 2006, the company was cooperating to try to resolve

17 some of these issues; fair to say?

18      A.  Yes.

19      Q.  Also, isn't it in fact the case, Ms. Black,

20 that the company then began to actually prepare

21 materials, responses to questionnaires, that CMA could

22 post on its Web site to help the providers understand

23 some of the issues that were being impacted?

24      A.  I don't know.

25      MR. VELKEI:  I'd like to mark as Exhibit 5069 an
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 1 e-mail chain, the last chain of which is January 3rd,

 2 2007 from a Ms. McFann to a Tresa Tovar.

 3          (Respondent's Exhibit 5069 marked for

 4           identification)

 5      THE COURT:  Okay.  Exhibit 5069, the e-mail has a

 6 top date of January 3rd, 2007.

 7      MR. VELKEI:  Thank you, your Honor.

 8          Ms. Black, take as much time as you need.  Let

 9 me just explain to you, the first page of that document

10 is an internal chain.  So where I'm going to be asking

11 you questions is, if you move to the Bates number

12 PAC316324.  Take as much time as you need, though.

13          And, your Honor, we'll remove the

14 confidentiality designation subject to the same

15 conditions.

16      THE COURT:  All right.

17      MR. STRUMWASSER:  Can I inquire why this one is

18 subject to any conditions?  I mean, this is not

19 PacifiCare confidential information.

20      MR. VELKEI:  Fair point.  Completely agree, your

21 Honor.

22      THE COURT:  We're just removing confidentiality?

23      MR. VELKEI:  Yes, absolutely.  It was posted on

24 their Web site.

25          So, thank you, Mr. Strumwasser.
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 1      MR. STRUMWASSER:  Thank you.

 2      MR. VELKEI:  Q.  Do you recognize what's been

 3 marked for identification as 5069?

 4      A.  Yes.

 5      Q.  Can you tell me what that is?

 6      A.  This was a questionnaire that we had asked the

 7 major insurers to complete in regards to the NPI

 8 readiness.

 9      Q.  Can you explain what that means?

10      A.  There was a transition to national provider

11 identification numbers in -- I believe it was May of

12 2007.

13          And our goal was to inquire with all of the

14 major insurers regarding their preparation and

15 readiness and contact lines for physicians if they were

16 experiencing any problems after the transition to NPI.

17      Q.  So you were basically providing this service

18 to help members, the providers, understand some of the

19 complexities of the relationship with the carriers,

20 correct?

21      A.  We were helping them to understand the major

22 insurers' plans and readiness for NPI implementation.

23      Q.  And PacifiCare cooperated in that regard by

24 providing detailed information in response to those

25 questions, correct?
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 1      A.  Yes.

 2      Q.  And it agreed to allow you to post that

 3 information on the Web site, right?

 4      A.  Yes.

 5      Q.  And this was just at the end of '06 that this

 6 information was provided, correct?

 7      A.  I believe it said January of '07.

 8      Q.  January 3rd of '07.  So in the same time

 9 frame, PacifiCare is now working with the CMA to

10 provide written answers to questionnaires to help

11 providers through the maze of issues that they have to

12 deal with in processing claims?

13      MR. STRUMWASSER:  I'm going to object.  It's

14 irrelevant.

15      THE COURT:  I'll allow it.

16      THE WITNESS:  I don't believe there were

17 questionnaires.  There was just one questionnaire. Yes,

18 PacifiCare did work with us to complete this.

19      MR. VELKEI:  I think it's a good time to break,

20 your Honor, if it's okay.

21      THE COURT:  An hour and a half for lunch?

22      MR. STRUMWASSER:  Yes.  1:30?

23      THE COURT:  Yes.

24          (Whereupon, the luncheon recess

25           was taken at 11:57 a.m.)
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 1                    AFTERNOON SESSION

 2                        ---o0o---

 3          (Whereupon, all parties having been

 4           duly noted for the record, with the

 5           exception of Ms. Rosen, the proceedings

 6           resumed at 1:42 o'clock p.m.)

 7                  P R O C E E D I N G S

 8      THE COURT:  All right.  We're back on the record.

 9        CROSS-EXAMINATION BY MR. VELKEI (resumed)

10      MR. VELKEI:  Q.  Just a question, ma'am, on the

11 escalation process.

12          Presumably, if CMA did not escalate the issue

13 to PacifiCare's attention, the issue has been resolved

14 in the standard process, correct?

15      A.  I'm sorry?

16      Q.  We have a standard process that you talked

17 about.  Remember, you testified about that?  Then

18 there's a process that the company agreed to to

19 escalate certain claims that weren't otherwise

20 resolved.

21      A.  Correct.

22      Q.  So fair to say, if CMA did not escalate the

23 issue to PacifiCare's attention, it had been resolved

24 through the standard processes?

25      A.  Not necessarily, but if we hadn't heard back
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 1 from the physician, there was nothing that we would

 2 pursue.  Sometimes, when issues are resolved, we don't

 3 hear about it.  And sometimes, when they're not

 4 resolved, we also don't hear about it.

 5      Q.  But I understood your protocol was to inform

 6 the providers, your members, that if they were

 7 unsuccessful in resolving the issue through standard

 8 processes, they should contact you again, correct?

 9      A.  Yes, we do advise them that.  They just don't

10 always follow up.

11      Q.  I noticed at the break you introduced yourself

12 to Ms. Carter, who is sitting next to me.  You have had

13 many conversations with Ms. Carter, correct?

14      A.  Yes, I have.  Actually, she introduced herself

15 to me.

16      Q.  You have certainly spoken many times together?

17      A.  I've spoken with Leslie some, but I was also

18 out on maternity leave for a period of time, so my

19 colleague Aileen Wetzel has talked to her as well.

20      Q.  So you both have talked to Ms. Carter on

21 numerous occasions?

22      A.  Yes.  I don't know if I would say I have

23 spoken with Leslie on numerous occasions, but Aileen

24 has.

25      Q.  You certainly spoke to Ms. Carter for the
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 1 first time in April of 2006, isn't that true, when

 2 these issues first arose?

 3      A.  I don't know if I spoke with Leslie Carter

 4 directly.  Most of my communications were with Elena

 5 McFann at that time.

 6      Q.  Do you keep notes of your meetings with

 7 PacifiCare?

 8      A.  I don't recall.

 9      Q.  Well, you looked back at some of your files

10 earlier.  You mentioned some notes, I believe?

11      A.  I didn't reference any notes that I had --

12 handwritten notes that I had taken.  I referenced notes

13 that were in our database.

14      Q.  So when do you first recall having a meeting

15 with PacifiCare to address the issues that you had

16 raised?

17      A.  We had, I believe, two or three conference

18 calls between the March 2006 time frame and the

19 November time frame where the process was implemented

20 where we had a contact person.

21          But I don't know the exact dates or months.  I

22 just know there were probably about three conference

23 calls during that time period.

24      Q.  And there were -- Ms. McFann was involved in

25 those calls?
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 1      A.  Yes.

 2      Q.  And Ms. Carter?

 3      A.  I don't know if Ms. Carter was involved in all

 4 of the calls, but I do remember that Elena McFann was.

 5      Q.  I didn't ask you if she was involved in all of

 6 the calls.  Was she involved in some of those calls, to

 7 your recollection?

 8      A.  I honestly can't remember if Ms. Carter was.

 9      Q.  But you do recall speaking with Ms. McFann?

10      A.  Yes.

11      Q.  Going back to the responsiveness of the

12 company in terms of the concerns that you had

13 expressed, I believe you testified at some length that

14 there were concerns expressed about some of the

15 contract materials of United Healthcare, correct?

16      A.  Yes.  There was kind of a parallel issue that

17 we were pursuing directly with PacifiCare to address

18 some of the problematic contract provisions.

19      Q.  Isn't it in fact the case that PacifiCare did

20 meet and take comments from you with regard to some of

21 the terms of that contract?

22      A.  We did eventually meet, but as I stated

23 before, it was several -- many months -- I'm sorry.  It

24 was many months from the initial time that we brought

25 our concerns to their attention.
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 1      Q.  The point I'm trying the make, Ms. Black,

 2 PacifiCare actually sat down and went through some of

 3 the terms of contract and asked you for comment?

 4      A.  Yes, they did at some point.

 5      Q.  Asked the CMA?

 6      A.  We had a meeting where we discussed our

 7 concerns with the contract provisions.

 8      Q.  And they addressed some of the concerns you

 9 expressed; isn't that true, Ms. Black?

10      A.  Some of the concerns, yes, were addressed.

11      MR. VELKEI:  I'd like to introduce as exhibit next

12 in order --

13      MR. STRUMWASSER:  Introduce or mark?

14      MR. VELKEI:  Mark -- a two-page e-mail chain, last

15 in the chain dated March 27th, 2007, from Elena McFann

16 to Tresa Tovar.

17      THE COURT:  That will be marked as Exhibit 5070.

18          (Respondent's Exhibit 5070 marked for

19           identification)

20      MR. VELKEI:  Why don't you look it over and tell

21 me when you're done, Ms. Black.

22      THE COURT:  It has a top date of March 27, 2007.

23      THE WITNESS:  I'm done.

24      MR. VELKEI:  Q.  Do you recognize what's been

25 marked for identification as Exhibit 5070?
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 1      A.  Yes.

 2      Q.  Does this in fact reflect a situation where

 3 the company was looking to CMA for comments on their

 4 contract?

 5      A.  It's a response to concerns that we raised

 6 about one particular provision in the contract, and

 7 that's it.

 8      Q.  And, yes, PacifiCare agreed to address the

 9 concern that you raised in that regard?

10      A.  Yes.  One concern was addressed, yes.

11      Q.  And this document reflects that that, correct?

12      A.  Yes.

13      Q.  Now, going to the meetings, ma'am, there were

14 meetings at the highest levels of the organization from

15 United Healthcare Group with CMA executives, including

16 yourself, correct?

17      A.  Yes.

18      Q.  Do you recall a June 18th, 2007 meeting?

19      A.  I recall a first meeting.  I don't know the

20 exact date.

21      Q.  Big meeting, right?

22      A.  Yes.

23      Q.  We had the chief medical officer of United

24 Healthcare Group that was in attendance, correct?

25      A.  Is that Reed Tuckson?
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 1      Q.  That's Reed Tuckson.  And the chief medical

 2 officer of United Healthcare was in attendance, as well

 3 as other officers of the company; isn't that correct?

 4      A.  I can't recall all of the attendees to the

 5 meeting.

 6      Q.  There were several additional attendees in

 7 addition to Mr. Tuckson and Mr. Ho; isn't that true?

 8      A.  Yes.

 9      Q.  Including Ms. McFann?

10      A.  Ms. McFann was there, yes.

11      Q.  And the purpose of that meeting was to try to

12 address and have discussions with the CMA with regard

13 to many of the concerns that had been expressed; isn't

14 that true?

15      A.  Yes.

16      Q.  As a result of that meeting, Ms. Black, there

17 are a number of issues that PacifiCare/United agreed to

18 undertake to show their cooperation and desire to

19 resolve issues with CMA; isn't that true?

20      A.  You have to give me specifics before I can

21 answer.

22      Q.  Are you saying you don't recall any

23 discussions about agreements to resolve some of the

24 concerns that were raised by the CMA?

25      A.  I can tell you that the meeting was to discuss
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 1 the concerns that we had and discuss the nature of the

 2 physician complaints.  I can't recall if there was -- I

 3 can't identify for you the specific issues that were

 4 supposed to be resolved.

 5      Q.  So the company was there to listen to the

 6 views that were expressed, correct?

 7      A.  Yes.

 8      MR. VELKEI:  Give me one moment, your Honor.

 9          I'd like to introduce as Exhibit 5071 marked

10 for identification --

11      MR. STRUMWASSER:  Introduce or mark?

12      MR. VELKEI:  -- a letter from Ms. McFann to

13 Ms. Wetzel.

14      MR. STRUMWASSER:  Are you asking to introduce or

15 mark?

16      THE COURT:  5071 is marked.

17      MR. VELKEI:  For identification, thank you, your

18 Honor.

19      THE COURT:  It's a letter with a top date of

20 August 8th, 2007.

21          (Respondent's Exhibit 5071 marked for

22           identification)

23      MR. VELKEI:  Why don't you take a moment to look

24 that over, Ms. Black, let me know when you're done.

25      THE WITNESS:  Okay.
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 1      MR. VELKEI:  Q.  Do you recognize what's been

 2 marked for identification?

 3      A.  Yes.

 4      Q.  Can you tell us what that is, Ms. Black?

 5      A.  It's a letter from Elena McFann to my

 6 colleague Aileen Wetzel recapping some of the action

 7 items from the June meeting.

 8      Q.  Is the recap of that meeting true and correct

 9 to the best of your recollection, ma'am?

10      MR. STRUMWASSER:  Can we have a clarification here

11 that the witness is only testifying about the type and

12 not the marginalia?

13      MR. VELKEI:  That's fine.  Not a problem.

14      THE WITNESS:  I'm sorry?

15      THE COURT:  There's things in the margin.  I

16 assume you're not testifying about those matters --

17      THE WITNESS:  Oh, okay.

18      THE COURT:  -- and you were at that meeting and

19 you're familiar with this letter?

20      THE WITNESS:  Yes.

21      THE COURT:  Go ahead.

22      MR. VELKEI:  Q.  Does the letter accurately

23 reflect the substance of those agreements between CMA

24 and United Healthcare/PacifiCare?

25      A.  I think it reflects a majority of the topics
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 1 discussed at that meeting.

 2      Q.  There are a number of things that United

 3 Healthcare and PacifiCare agreed to do to address the

 4 concerns that were raised by the CMA, correct?

 5      A.  Correct.

 6      Q.  Is it fair to say, at this point, the company

 7 took very seriously the concerns that were being raised

 8 and was working with the CMA to address them?

 9      A.  I can't comment on whether they took them

10 seriously, but we did, I think, eventually work through

11 the majority of the items on this list.

12      Q.  Bringing senior executives of the company

13 would suggest that they were taking the issues

14 seriously; wouldn't you agree, Ms. Black?

15      A.  I can say that they wanted it to appear as

16 though they took it seriously, but I can't comment as

17 to whether they took it seriously.

18      Q.  Appointing somebody to deal specifically with

19 any complaints the CMA addressed to PacifiCare would

20 suggest that the company was taking these issues

21 seriously, correct?

22      A.  I can't comment on what you're asking me.

23      Q.  I don't understand why you can't comment on

24 it.

25      A.  I don't know what was in their head.
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 1      Q.  What were they telling you?  Were they telling

 2 you that they were taking these concerns seriously?

 3      A.  Yes, they were telling us that they were

 4 taking it seriously.

 5      Q.  And they were taking several steps to address

 6 those concerns; so they weren't just talking.  They

 7 were actually taking steps to try to fix some of the

 8 problems you raised, correct?

 9      A.  But mid to late 2007, yes.  We were working

10 more closely with United/PacifiCare to address the

11 items that physicians had brought to our attention.

12      Q.  Ms. Black, even as early as November 2006, we

13 established the company had agreed to appoint somebody

14 to deal solely with the concerns of CMA, correct?

15      A.  Yes.  And as I testified earlier, the issues

16 that we brought to their attention were being addressed

17 and resolved.  But the reason that we filed the

18 complaint with the regulator is because the underlying

19 root causes of the systemic issues were not being

20 addressed.

21      Q.  I'd like to walk through this letter, if I

22 may, with you.

23          One of the issues that was raised is United

24 Healthcare will provide a copy of the contract

25 completion checklist and allow the CMA to comment on
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 1 it, correct?

 2      A.  Yes.

 3      Q.  The CMA has certainly understood that there is

 4 information that the doctors needed to provide to

 5 PacifiCare and United to make sure there were no delays

 6 in processing those contracts, correct?

 7      A.  Yes, and we did so.

 8      Q.  So if, for example, the doctor didn't provide

 9 the taxpayer identification number to the company, they

10 would not be able to process that contract, correct?

11      A.  Correct.

12      Q.  If, for example, the doctor didn't sign the

13 contract, they would not be able to process that

14 contract, correct?

15      A.  Correct.

16      Q.  And if the doctor did not provide certain

17 material information, like the names and addresses,

18 they wouldn't be able to list them in the directory for

19 members; isn't that true?

20      A.  Yes.

21      Q.  These were all issues at that time that

22 affected the delays in processing some of these

23 contracts, correct?

24      A.  It may have affected some of them, but to my

25 knowledge, the majority of the issues had nothing to do
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 1 with physicians not completing their contracts.

 2      THE COURT:  Mr. Velkei, before you start on the

 3 next thing, the status of 5071 has "confidential."

 4      MR. VELKEI:  We are happy to remove that, your

 5 Honor.

 6      THE COURT:  All right.  And also 5070.

 7      MR. VELKEI:  Give me one second.

 8          Yes.

 9      THE COURT:  Thank you.

10      MR. VELKEI:  Q.  Let's turn to the attachment.

11 Could you tell me what this attachment is?

12      A.  This is a copy of the United Healthcare

13 medical policy on preventive screening.

14      Q.  And it was provided at CMA's request?

15      A.  Yes.

16      MR. VELKEI:  Now, going back to doctors and how

17 they might have caused some of the problems that were

18 at issue, I'd like to mark for identification a

19 two-page string of e-mails -- or a three-page, the last

20 of which is November 14th, 2006.

21      THE COURT:  That will be marked as 5072.

22      MR. VELKEI:  Yes, your Honor.

23          (Respondent's Exhibit 5072 marked for

24           identification)

25      THE COURT:  And has a date top date of November
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 1 14th, 2006.

 2      THE WITNESS:  Okay.

 3      MR. VELKEI:  Q.  Do you recognize what's been

 4 marked for identification as 5072?

 5      A.  Yes.

 6      Q.  Can you tell us what that is?

 7      A.  It's an e-mail chain between Kristine Markle,

 8 Tammy Marovich, my colleague Aileen Wetzel, and myself

 9 regarding an issue for one of our physicians whose

10 claims were being processed as out of network

11 incorrectly.

12      Q.  So it was addressed to the company's

13 attention, and the company looked into the issue,

14 correct?

15      A.  Yes.

16      Q.  As reflected in this document?

17      A.  Yes.

18      Q.  And in fact, the company reported back that --

19 let me describe the issue.  Doctor had an existing

20 contract with PacifiCare; is that correct?

21      A.  I don't know if it states that in here.  But I

22 know that -- yes, he had a current contract with

23 PacifiCare.

24      Q.  And he was being treated as out of network?

25      A.  He was listed as participating in the network,
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 1 but his claims were being processed as out of network.

 2      Q.  And it turned out to be the case that Dr. Sonn

 3 [phonetic] had changed his taxpayer identification

 4 number, correct?

 5      A.  Yes.

 6      Q.  And he had not provided that to the company,

 7 correct?

 8      A.  Well, it says that the correction was never

 9 reflected in their system.  I don't know whether he

10 provided it or not.

11      Q.  It also says that the company requested a W-9

12 from Dr. Sonn with the updated information, correct?

13      A.  Yes.  That was at that time, on October 26th.

14      Q.  If Dr. Sonn had not provided that information

15 up to that point, it would certainly be understandable

16 why there had been a problem in processing claims from

17 that provider, correct?

18      A.  Yes.  But, however, he was still listed on the

19 physician directory as in network.

20      Q.  Fair to say that the issue got resolved,

21 right, Ms. Black?

22      A.  Yes, it did.

23      Q.  Because of the company's cooperation with CMA,

24 correct?

25      A.  Because of the escalation process.



1304

 1      Q.  And the company's ultimate cooperation with

 2 the CMA?

 3      A.  Sure.

 4      Q.  All of things, all of the steps, the meetings,

 5 the agreements, all of this was voluntary, right?

 6      A.  Yes.

 7      Q.  Nothing required PacifiCare/United to

 8 cooperate in any fashion with the CMA, correct?

 9      A.  Yes.

10      Q.  But it chose to do so?

11      A.  They did eventually, yes.

12      Q.  Eventually, beginning in November of 2006,

13 correct?

14      A.  We asked for assistance in April or March of

15 2006.  We had a very large volume of calls come in in

16 that six-month or seven-month time frame, whenever it

17 was from when we first asked for assistance, until

18 November.

19          And while we did establish an escalation

20 process, and we were very happy about that, and we were

21 successful in resolving issues with Elena and Kristine,

22 the problem, again, is that there were systemic issues

23 that weren't being addressed.  They were being resolved

24 on an individual basis as we brought them to Elena an

25 Kristine's attention.
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 1      Q.  On an individual basis, there was a system set

 2 up to elevate complaints as early as November of 2006,

 3 correct?

 4      A.  Right.

 5      Q.  That's a system issue; that was a process that

 6 was put in place voluntarily to help alleviate the

 7 problems, correct?

 8      MR. STRUMWASSER:  Your Honor, this is getting

 9 argumentative.

10      THE COURT:  All right.  Sustained.  Move on.

11      MR. VELKEI:  Thank you, your Honor.  Forgive me.

12      Q.  In fact, in correspondence with the company,

13 the CMA acknowledged -- and we're cutting back and

14 forth, forgive me.

15          But getting back to the issue of the doctors'

16 contribution to some of these problems, the CMA

17 acknowledged to PacifiCare/United that there were

18 certain problems the doctors were having in providing

19 all of the necessary information to PacifiCare; isn't

20 that correct?

21      A.  We worked with Elena McFann on the United

22 Healthcare contracting checklist so that we could

23 provide some feedback on how United could better help

24 physicians ensure that all the I's were dotted and the

25 T's were crossed so that we could prevent some of the
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 1 problems that United had reported were causing delays.

 2      Q.  Ms. Black, the CMA acknowledged that some of

 3 the problems were caused by doctors not providing the

 4 right information to PacifiCare/United, correct?

 5      A.  I would say it's a very, very small percentage

 6 that I could acknowledge.

 7      Q.  But nevertheless, there was an acknowledgment

 8 that there were issues and some of which were related

 9 to information not being provided by the providers,

10 correct?

11      MR. STRUMWASSER:  Asked and answered.

12      THE COURT:  I'll allow it.

13      THE WITNESS:  I don't know how else to answer your

14 question.

15      MR. VELKEI:  Q.  "Yes" or "no," ma'am?

16      A.  There was a small percentage of physicians

17 that I'm sure contributed to the delays.  But the

18 majority of the issues, to my knowledge, were not

19 reported to have been caused by physician delays or

20 physician omissions.

21      Q.  And your knowledge is based on your

22 recollection of a database that was compiled some two

23 years ago?

24      A.  It's based on all of the things I had

25 mentioned to you before.
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 1      MR. VELKEI:  I'd like to mark as exhibit next in

 2 order 5073, a letter from the CMA to Ms. McFann dated

 3 November 13th, 2007.  We'll remove the confidentiality

 4 designation, your Honor.

 5      THE COURT:  To 5073?

 6      MR. VELKEI:  Yes, ma'am.

 7      THE COURT:  I'll remove the confidentiality.

 8          It's a letter with a top date of November

 9 13th, 2007.

10          Again, I assume she's testifying about things

11 in the letter, not the markings in the margin?

12      MR. VELKEI:  That's correct.

13          (Respondent's Exhibit 5073 marked for

14           identification)

15      THE WITNESS:  Okay.

16      MR. VELKEI:  Q.  Do you recognize 5073?

17      A.  Yes.

18      Q.  This is, in fact, a letter from the CMA to

19 Ms. McFann of PacifiCare United, correct?

20      A.  Yes.

21      Q.  In that letter, the CMA states they understand

22 that the top three reasons for contracts not being

23 ready to execute and load are, one, no taxpayer

24 identification number; two, no signature page; and

25 three, locations/roster pages are not completed,
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 1 correct?

 2      A.  That was information --

 3      MR. STRUMWASSER:  Sorry.  Excuse me.

 4          From where is --

 5      THE COURT:  It's the second paragraph, starts, "We

 6 understand...."

 7      MR. STRUMWASSER:  I see.  Thank you.

 8      THE WITNESS:  Yes.  That was information that was

 9 given to us at that time, in November of 2007.  It

10 wasn't what was communicated to us back in 2006, when

11 all of the issues were initially brought to

12 PacifiCare's attention.

13      MR. VELKEI:  Q.  But this is the CMA acknowledging

14 that the quote/unquote "Top three reasons for contracts

15 not being ready to execute and load were those

16 associated with doctors not providing information,"

17 correct?

18      A.  Yes.  Again, what I'm saying is, at this time,

19 in November 2007, that is what United Healthcare had

20 shared with us were the top three reasons at that time.

21      Q.  Precisely because of the problems that doctors

22 were creating and not providing the right information,

23 the CMA agreed to work with PacifiCare on creating a

24 contract checklist to make sure that doctors got all

25 the information they needed submitted to the company;
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 1 isn't that correct?

 2      A.  We were working with United/PacifiCare to help

 3 streamline the process to make it clearer for

 4 physicians so they clearly understood what was needed

 5 to get the contract signed and loaded quickly.

 6      Q.  That's a "yes"?

 7      A.  You'd have to ask me the original question

 8 again.

 9      MR. VELKEI:  Could you read the question back,

10 please?

11          (Record read)

12      THE WITNESS:  I would disagree that the physicians

13 were creating the problem.

14      MR. VELKEI:  Q.  No.  The top three reasons listed

15 in this document were all related to information not

16 being provided by physicians, correct?

17      A.  Yes.  However, as you can see in the letter,

18 we outlined a number of suggestions that would have

19 made the process a lot more streamlined.

20      Q.  And the company agreed to implement those

21 processes, didn't they?

22      A.  I believe they implemented most, if not all.

23      Q.  So yet, again, they were cooperating, right,

24 Ms. Black?

25      A.  Yes.
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 1      Q.  In addition to the senior-level management

 2 meetings with Mr. Tuckson, the chief medical officer of

 3 United Healthcare Group, there were monthly meetings

 4 between the CMA and PacifiCare/United to try and

 5 resolve all the escalated complaints that were being

 6 submitted?

 7      A.  Yes, that's our current process.

 8      Q.  Still in place?

 9      A.  Yes.

10      Q.  It's been in place for quite some time,

11 correct?

12      A.  Yes.  It's a process we have with most of the

13 major payors.

14      Q.  It's a process that's been in place with

15 PacifiCare/United for several years at this point,

16 correct?

17      A.  Yes.  Two.

18      Q.  Two?

19      A.  Two, a little over two years.  Yes.

20      Q.  Started in 2007?

21      A.  It started probably in November or December of

22 2006.

23      Q.  So a little more than two years?

24      A.  Mm-hmm.

25      Q.  Who attends those monthly meetings?
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 1      A.  Generally, it is -- right now?  You want to

 2 know who attends them now or who used to attend them?

 3      Q.  Why don't we start with who used to attend

 4 them.

 5      A.  My colleague Aileen Wetzel and myself, along

 6 with Elena McFann and Kristine Markle.

 7      Q.  Who now attends them?

 8      A.  Right now, my colleague Aileen Wetzel is on

 9 maternity leave.  So myself, my colleague Desiree Rice,

10 Leslie Carter, and Kristine Markle.  And there's a new

11 individual by the name of Darlene from United who also

12 attends.

13      Q.  In an effort to facilitate those meetings that

14 began at the end of 2006, the company actually prepared

15 a report on a monthly basis identifying what issues

16 have been escalated by the CMA, who was involved, and

17 the status of that investigation, correct?

18      A.  Yes.  We actually initiated that report.

19      Q.  There were two different reports, one

20 prepared --

21      A.  Yes, there still are today.  Yes.

22      Q.  One prepared by PacifiCare and one prepared by

23 the CMA?

24      A.  Yes.

25      Q.  So there couldn't be any confusion about the
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 1 number of complaints that had been escalated or their

 2 status, correct?

 3      A.  That was the goal of the meeting, yes, to

 4 prevent any confusion or issues falling through the

 5 cracks.

 6      MR. VELKEI:  I'd like to introduced as Exhibit

 7 5074, your Honor, a chart identifying certain provider

 8 information and the status of those escalated issues,

 9 PAC No. 426362.

10          (Respondent's Exhibit 5074 marked for

11           identification)

12      THE COURT:  All right.  That's been marked as

13 Exhibit 5074.  Does this have confidentiality issues?

14      MR. VELKEI:  I'm concerned that it might, your

15 Honor, because there are a number of names on here.  So

16 we're going to have to dig through.  These may be

17 providers.

18          In fact, we can ask the witness once she's had

19 a chance to look this over.

20      THE WITNESS:  These are physicians.

21      MR. VELKEI:  So we can remove the confidentiality

22 designation, your Honor.

23      THE COURT:  All right.

24      MR. VELKEI:  Q.  Do you recognize what's been

25 marked for identification as 5074?
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 1      A.  Yes.

 2      Q.  And this is, in fact, a log that was prepared

 3 by PacifiCare addressing the complaints that have been

 4 escalated by the CMA and the status of those

 5 complaints?

 6      A.  It was one of the monthly reports, yes.

 7      Q.  And this reflects all of the complaints that

 8 have been escalated from November 22nd, 2006 through

 9 March 15th, 2007, correct?

10      A.  I honestly can't tell you because usually

11 there's a header on it, and this one is missing.  So I

12 can't -- I can tell you that -- I can't answer that

13 question.

14      Q.  You recall receiving this document or

15 something like it?

16      A.  We definitely exchanged spreadsheets, yes.  I

17 just can't tell you from which month this is from and

18 from what time frame it represents.

19      Q.  I think you can probably get to the time frame

20 based on the date of the escalation, correct?

21      A.  Correct.  However, the issue is that, once an

22 issue is resolved, it's removed from the next month's

23 report.

24      Q.  That's the CMA's practice, but that's not

25 PacifiCare/United's practice, correct?



1314

 1      A.  Yes, it has been as well.  Once we agree that

 2 the issue has been resolved, it would not be on next

 3 month's call log.

 4      Q.  But most of these issues appear to have been

 5 already been resolved?

 6      A.  Correct.

 7      Q.  And they still appear in the log, correct?

 8      A.  The practice is that, if PacifiCare believes

 9 the issue is resolved, they will mark the date,

10 "resolved."  We'll discuss the resolution.  And if

11 we're in agreement the next month, the item will be

12 removed.

13      Q.  So fair to say that, at least as of the date

14 this document was prepared, nearly all of the issues

15 had been resolved, at least according to United

16 Healthcare/Pacific?

17      A.  Again, I can tell you that it looks like that

18 from this document, but because it doesn't have the

19 header, and because I don't have -- this isn't a

20 comprehensive list, I can't respond to that.

21      MR. VELKEI:  Would you read back the witness's

22 answer.

23          (Reporter interruption)

24      THE WITNESS:  I think I was saying that because

25 this is not how the document typically looks, and
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 1 because I don't know what month it's from, and I don't

 2 recall seeing a document with almost every date --

 3 every Column E having a date resolved in it, it doesn't

 4 appear as though a document I received.  I may have,

 5 but I can't comment because, again, it looks different

 6 than it normally looks when it comes through.

 7      THE COURT:  You said because the header is missing

 8 and you said something else?

 9      THE WITNESS:  Typically, there's just a header

10 that tells me the month of the spreadsheet.  And so I

11 just can't comment because it looks different.

12          (Reporter interruption)

13      MR. STRUMWASSER:  And I noted that it's missing

14 rows.

15      MR. VELKEI:  I'm not aware of any rows missing.

16 If you have something in particular, Mr. Strumwasser,

17 you think is missing, why don't you tell me.

18      MR. STRUMWASSER:  Normally after 2 is 3.

19      MR. VELKEI:  These are the numbered complaints.

20 So I'm not sure -- you mean -- okay.

21      Q.  So is it your testimony, ma'am, you've never

22 seen this before?

23      A.  No.  I just can't recall if this is the

24 document or not.  And I don't know what month it's

25 from.
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 1      Q.  You've certainly seen something like it,

 2 correct?

 3      A.  I have seen documents like this, yes.  What I

 4 had testified to is that the "Date Resolved" column had

 5 many resolved dates in it.  And I can't recall if that

 6 means that every issue that we've ever brought to their

 7 attention was resolved, or if this is just -- I cannot

 8 answer your question.

 9      Q.  It's fair to say that, to the extent the

10 company thought the issue was resolved, they would then

11 discuss that issue with CMA, and if there was

12 agreement, then that issue would come off the plate, so

13 to speak?

14      A.  For the next month, yes.

15      Q.  Do you recall there being lots of

16 disagreements about whether things have been resolved

17 or not?

18      A.  There have been some.

19      Q.  Over two and a half years?

20      A.  Was that a question?  I'm sorry.

21      Q.  Yes.  A few over a two-and-a-half-year period?

22      A.  There have been some, yes.

23      Q.  Is --

24      A.  I don't know the number.

25      MR. VELKEI:  I'd like to mark as Exhibit 5076
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 1 another one of these charts.

 2      THE COURT:  How about 5075?

 3      MR. VELKEI:  5075 would be good, your Honor.

 4 Excuse me.  We can also remove the confidentiality

 5 designation.

 6      THE COURT:  So the first one, 5074 has a top date

 7 of 11/22 -- I think it's supposed to be a 6.  And 5075

 8 has the top date of 4/18/07.

 9      MR. VELKEI:  Yes, your Honor, that's correct.  The

10 first one has a top date -- 5075 [sic] is 11/22/06.

11 And 5076 [sic] is 4/18/07.

12          (Respondent's Exhibits 5075 marked for

13           identification)

14      MR. VELKEI:  Q.  Are these -- do you recognize

15 this document, 5076 [sic]?

16      A.  Again, I recognize it as one of the

17 spreadsheets.

18      THE COURT:  I'm sorry.  Is the "confidential" to

19 be removed on this one or not?

20      MR. VELKEI:  Yes, your Honor.

21      THE COURT:  I'm sorry.

22      THE WITNESS:  That's okay.

23      MR. VELKEI:  Your Honor, we have a little

24 confusion.  I'm sorry.  Either my numbering is off -- I

25 have this one marked as 5076.
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 1      THE COURT:  I have it as 5075.  And I still have

 2 the tag 5076.  I don't think I double-tagged anything.

 3      MR. VELKEI:  No.  I got it.  I see the mistake.

 4 Thank you.

 5      Q.  So you recognize this document?

 6      A.  Yes.

 7      Q.  This is something that would have been

 8 provided to you by United Healthcare Group/PacifiCare?

 9      A.  Yes.

10      Q.  So "Date Received" is the date that the

11 complaint was escalated by CMA to United Healthcare?

12      A.  Yes.

13      Q.  Then the "Name Issue" would be the name of the

14 specific provider?

15      A.  Either the individual physician or the

16 physician group.

17      Q.  "Explanation of Issue" is just a short

18 description of what the problem is?

19      A.  Yes.

20      Q.  "Status" is an update on where things stand?

21      A.  Yes.

22      Q.  And then the "Date Resolved" is the date the

23 company resolved the issue that was addressed by the

24 CMA, correct?

25      A.  Yes.
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 1      Q.  I'm going to jump, if I can, to 50- -- to mark

 2 for identification as 5076 a more comprehensive chart

 3 with the following designations PAC426401.  The first

 4 date is 11/10/2006.  The last date appears to be

 5 11/29/2007.

 6      THE COURT:  This is a chart.  5076 has a top date

 7 of 11/10/06.  And the "confidential" designation is to

 8 be removed?

 9      MR. VELKEI:  Yes, your Honor.

10          (Respondent's Exhibit 5076 marked for

11           identification)

12      MR. VELKEI:  Q.  Do you recognize what's been

13 marked as 5076?

14      A.  This is not a document that I've seen.

15      Q.  Okay.

16          Let me put in front of you 5077,

17 PAC No. 447040 through 447043.  It says, titled,

18 "UHC/PC Issues Status Report, Updated As Of 3/20/2007."

19      THE COURT:  5077 has a top date on the very top of

20 3/20/07.  And what about the confidential designation?

21      MR. VELKEI:  We can remove it, your Honor.  Thank

22 you.

23          (Respondent's Exhibit 5077 marked for

24           identification)

25      MR. VELKEI:  Now, 5077 was actually prepared by
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 1 the CMA, correct?

 2      A.  Yes.

 3      Q.  So this is a log of the complaints that were

 4 escalated beginning on August 1st, 2006 through to

 5 March 20th, 2007?

 6      A.  It appears so, yes.

 7      Q.  Would you have prepared this?

 8      A.  Most likely it was something that my colleague

 9 and I prepared together.  Typically, we would provide

10 the feedback on the spreadsheet for the issues that we

11 each were handling.

12      Q.  So fair to say, if you've characterized the

13 issue as resolved, it's resolved from the CMA's

14 perspective, right?

15      A.  Yes.

16      Q.  And this information was true and accurate as

17 of the time it was prepared?

18      A.  Yes.

19      MR. VELKEI:  I'd like to mark as 5078 what appears

20 to be another chart prepared by the CMA,

21 Bates No. PAC447044 through 46.  We'll remove the

22 confidentiality designation, your Honor.

23      THE COURT:  All right.  That will be marked as

24 Exhibit 5078.  And it has a -- doesn't have a date on

25 it.
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 1          (Respondent's Exhibit 5078 marked for

 2           identification)

 3      THE COURT:  The first date in Column C is 1/26/07.

 4      MR. VELKEI:  Q.  Do you recognize this document?

 5      A.  It appears to be one of our status sheet

 6 updates.

 7      Q.  What date was that an update as of, do you

 8 know?

 9      A.  I can't tell by the document.

10      Q.  But this was a document generated by CMA?

11      A.  Yes.

12      Q.  Fair to say it includes any complaints

13 escalated through, looks like, May of 2007?  If you

14 look on the second page, it's the latest date?

15      A.  Again, it likely includes only those that are

16 still outstanding.

17      Q.  So I notice that the prior document we looked

18 at had 45 entries, and this one has 38.  So to the

19 extent issues had been resolved, those would have

20 dropped off?

21      A.  Correct.

22      Q.  So the 45 was the initial round of complaints

23 that were escalated through March 20th, correct?

24      A.  I don't know the exact numbers.  I would have

25 to look back at my notes.
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 1      Q.  Why don't we look back at the document for a

 2 second.  I want to just make sure I understand what I'm

 3 reading.

 4      MR. STRUMWASSER:  I'm impressed you can read it.

 5      MR. VELKEI:  Q.  If we go to 5077, turn back?

 6      A.  Is that just the most recent document?

 7      THE COURT:  No.  The one before.

 8      MR. VELKEI:  This is the one before.

 9      THE WITNESS:  The most recent one, not the prior

10 one?

11      MR. VELKEI:  The one updated as of 3/20/2007.

12      THE WITNESS:  Okay.

13      MR. VELKEI:  Q.  So, as I understand this,

14 Ms. Black, these are all of the complaints that were

15 escalated beginning sometime in August 2006 through

16 March 20th, 2007?

17      A.  It appears, yes, but again, I don't have the

18 real document in front of me to -- I just don't have it

19 in front of me, so I don't know.  It looks like that,

20 yes.

21      Q.  This is a document that was prepared by CMA?

22      A.  Yes, it was.

23      Q.  Did you participate in its preparation?

24      A.  I'm sure I did.

25      Q.  5078 as well?
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 1      A.  Yes.

 2      MR. VELKEI:  I'd like to introduce as exhibit next

 3 in order 5079 marked for identification.

 4      THE COURT:  There's a top date on 5079 of

 5 11/20/08.

 6          (Respondent's Exhibit 5079 marked for

 7           identification)

 8      MR. VELKEI:  Q.  Do you recognize what's been

 9 marked as 5079?

10      MR. STRUMWASSER:  Again, without the handwritten

11 stuff?  Is that where we are?

12      MR. VELKEI:  Why don't we just let the witness

13 answer the question, and then I can ask her whether

14 that's her handwriting.

15      Q.  So do you recognize what's been marked --

16      MR. STRUMWASSER:  In other words, does she

17 recognize it with the handwriting?

18      MR. VELKEI:  I think my question is pretty clear.

19 If you have an objection --

20      MR. STRUMWASSER:  Objection, ambiguous.

21      THE COURT:  Do you understand the question?

22      THE WITNESS:  Can you ask the question again?

23      THE COURT:  Do you recognize this document?

24      THE WITNESS:  Yes.

25      MR. VELKEI:  Q.  Is this a document prepared by
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 1 the CMA?

 2      A.  Yes.

 3      Q.  Is this your handwriting, Ms. Black?

 4      A.  No.

 5      Q.  So this is somebody else's, correct?

 6      A.  Yes.

 7      Q.  Fair to say that this looks like it captures

 8 any remaining claims that have been escalated, at least

 9 through the last date on here, which is November 14th,

10 2007?

11      A.  Yes.

12      Q.  How many in total are there on this at this

13 point?

14      A.  I don't know.  They're not numbered.

15      Q.  Can you count them up for me?

16      A.  15.

17      Q.  15.

18          Just have one more chart to show you,

19 Ms. Black, and we can move on to a different area.

20      MR. STRUMWASSER:  The 15 are the first three

21 pages.  Is the fourth page a recap?

22      MR. VELKEI:  Why don't we ask the witness that.

23      Q.  Do you recognize the fourth page of this

24 document?

25      A.  Yes.



1325

 1      Q.  Can you tell us what that is?

 2      A.  This is the page PacifiCare/United Healthcare

 3 spreadsheet.

 4      Q.  So it's the same spreadsheet that was

 5 submitted -- this is sort of the countervailing

 6 spreadsheet, the one that UHC submitted?

 7      A.  Right.

 8      THE COURT:  And the confidential designation?

 9      MR. VELKEI:  Can be removed, your Honor.

10      THE COURT:  Okay.

11      MR. VELKEI:  And 5080 appears to be another

12 spreadsheet prepared by the CMA, Bates Nos. PAC447048

13 through 049.

14          (Respondent's Exhibit 5080 marked for

15           identification)

16      THE COURT:  Okay.  5080 has a top date under D of

17 12/14/07.

18      THE WITNESS:  I have two.  I don't know --

19      MR. VELKEI:  Probably an extra copy.  Just focus

20 on the one with those two Bates numbers.

21      THE COURT:  And the confidential designation?

22      MR. VELKEI:  Can be removed, your Honor.  Thank

23 you.

24      Q.  Okay.  Do you recognize 5080?

25      A.  Yes.
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 1      Q.  Can you tell us what that is?

 2      A.  It is one of our monthly spreadsheets created

 3 by the CMA.

 4      Q.  This would have been a spreadsheet that's

 5 updated to include any claims that were escalated

 6 through December 11th, 2007, correct?

 7      A.  Yes.

 8      Q.  And these were the remaining claims that had

 9 not been resolved as of that date, correct?

10      A.  These are the remaining physicians or

11 practices that had outstanding claims, not necessarily

12 the claims themselves.

13      Q.  Understood.  And how many total is that?

14      A.  18.

15      Q.  So fair to say, by the end of 2007, nearly all

16 the complaints that had been escalated had, in fact,

17 been resolved, correct?

18      MR. STRUMWASSER:  I'm sorry.

19      THE COURT:  You didn't hear?

20      MR. STRUMWASSER:  I think I didn't hear the

21 question back.

22      THE COURT:  You want to read it back?

23          (Record read)

24      MR. STRUMWASSER:  No objection.

25      THE WITNESS:  All of the complaints that had been
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 1 brought to our attention, except for these, had been

 2 resolved, yes.

 3      MR. VELKEI:  Q.  I'd like to talk about some other

 4 ways that PacifiCare attempted to work with the CMA to

 5 address the concerns.

 6          One of the things that PacifiCare also

 7 implemented was an advance notification to the CMA,

 8 correct?  In other words, to the extent changes were

 9 being made in the policy or certain things were

10 being -- happened, PacifiCare/United agreed to notify

11 the CMA in advance --

12      A.  Yes.

13      Q.  -- so that they could explain those issues to

14 the provider members, correct?

15      A.  Yes.  The goal was so that we could have a

16 dialog about it before the change notifications went

17 out.

18      Q.  They also provided the CMA with access to

19 their Web site, a portal; isn't that true?

20      A.  Yes.

21      Q.  So that the CMA had, in real time, the same

22 information that was being provided to the providers

23 who were accessing the Web site, correct?

24      A.  All except specific claim information, yes.

25      Q.  Which needs to be protected for



1328

 1 confidentiality reasons, correct?

 2      A.  Correct.

 3      Q.  So gave you, gave CMA, access to the Web site

 4 portal.  They also developed what was called a

 5 "Physician Advocacy Program"; isn't that true?

 6      A.  I don't know.

 7      Q.  Never heard of that before?

 8      A.  No.  Physician Advocacy Program?  Oh, I know

 9 that there's now a provider-relations-type department,

10 and they refer to the individuals who staff that

11 department as provider advocates.

12      Q.  There's actually something called the

13 Physician Advisory Council, or Provider Advisory

14 Council, correct?

15      A.  Yes.  But I thought that that was in place for

16 many years.  I didn't believe that was new.

17      Q.  CMA currently sits on that council; doesn't

18 it?

19      A.  We sit on the administrative advisory

20 committee.

21      Q.  For PacifiCare/United and it's program?

22      A.  Yes.

23      Q.  So you have access in real time to the same

24 information that's being provided to many of these

25 providers in the context of that program?
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 1      A.  I have only attended one meeting, so I can

 2 only comment on that.  And it's a discussion with a

 3 group of individuals who represent physicians and

 4 practices about providing feedback and updating on

 5 changes.

 6      Q.  And CMA sits on that council?

 7      A.  Yes.

 8      Q.  An PacifiCare/United voluntarily agreed to

 9 place them there, correct?

10      A.  Yes.

11      Q.  Again, another sign of their efforts to

12 cooperate and address any concerns raised by the CMA?

13      A.  Yes.

14      Q.  Now, you were out on maternity leave beginning

15 sometime in '08?

16      A.  December of '08.

17      Q.  Until what period of time?

18      A.  September of '09.

19      Q.  Fair to say that, during that period of time,

20 you were not kept in the loop on --

21      A.  (Nods affirmatively)

22      Q.  Okay.  One other area, in addition to all of

23 the other steps we've talked about that PacifiCare

24 took, they actually went as far as providing a survey

25 to providers to talk about the various aspects of
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 1 PacifiCare's health insurance; isn't that true?

 2      A.  Yes.  But I don't believe that was California

 3 specific.

 4      Q.  They worked with the CMA to prepare a survey

 5 that would go out to providers in California, correct?

 6      A.  Just to clarify, they developed a survey and

 7 allowed us to provide feedback.

 8      Q.  I'm sorry.  Could you repeat that?

 9      A.  I said just to clarify, they developed a

10 survey and allowed us to provide feedback.

11      Q.  Okay.  So they worked with the CMA to come up

12 with a survey to see how providers were faring in their

13 various programs to get feedback from their providers?

14      A.  Yes.

15      MR. VELKEI:  I'd like to mark as 5081 an e-mail

16 from Ms. McFann to Ms. Tovar dated June 26, 2008.  And

17 it enclosed an e-mail to Aileen Wetzel, the CMA.

18 Subject:  United Healthcare Provider Survey.

19          And it's Bates Nos. PAC316416 through 316428.

20      THE COURT:  That will be marked as Exhibit 5081.

21 It's an e-mail.

22      MR. VELKEI:  Your Honor, it is marked

23 "confidential," but I'd like a little time to look

24 through it.  Forgive me for not doing it earlier.

25      THE COURT:  All right.



1331

 1          With a top date of June 26th, 2008.

 2          (Respondent's Exhibit 5081 marked for

 3           identification)

 4      MR. VELKEI:  Take your time; let me know when

 5 you're done with that.

 6      THE WITNESS:  Okay.

 7      MR. VELKEI:  Q.  Do you recognize what's been

 8 marked as 5081?

 9      A.  Yes.

10      Q.  This is, in fact, the survey that we were just

11 discussing a minute or two ago?

12      A.  Yes.

13      Q.  After working with the CMA, PacifiCare/United

14 was actually sending the survey to providers, asking

15 for very detailed information with respect to their

16 plans, correct?

17      A.  Yes.

18      Q.  And that included, for example, soliciting

19 feedback?  And we're going to Bates No. 316420, 7B --

20 soliciting feedback on benefits and other

21 administrative policies, trying to make sure that

22 providers were aware of the various programs, correct?

23      A.  I'm sorry.  Which number were you --

24      Q.  7B.

25      A.  I'm sorry.  I just can't read that.
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 1      Q.  Take your time.  Just let me know when you're

 2 done.  And I'll rephrase the question after you're

 3 finished going through it.

 4      A.  Okay.

 5      Q.  So here, United Healthcare/PacifiCare is

 6 actually soliciting feedback on ability of providers to

 7 get administrative information, correct?

 8      A.  Yes, for the Medicare products.

 9      Q.  And down to 8AA, asking for providers to rate

10 their level of understanding with the United Healthcare

11 traditional commercial products, correct?

12      A.  Yes, yes.

13      Q.  Those are some of the very products that were

14 at issue in the testimony today, correct?

15      A.  Yes.

16      Q.  So here United is, after having had troubles

17 raised by CMA, actually soliciting feedback from the

18 providers about the very issues we're discussing today,

19 correct?

20      A.  Yes.

21      Q.  They also -- and asked -- if we go to the

22 following page at No. 9, asking how satisfied providers

23 were with United Healthcare products, correct?

24      A.  Yes.  This was a little over two years after

25 our initial approach to United for a contact person.
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 1      Q.  Turning to 11A, asking how satisfied the

 2 provider was with United Healthcare's ability to

 3 resolve commercial claims, correct?

 4      A.  Yes.

 5      Q.  Some of the very issues we're talking about

 6 today?

 7      A.  Yes.

 8      Q.  In total, there were something like 25, 30

 9 questions soliciting feedback from providers?

10      A.  Yes.

11      Q.  Certainly yet another sign of

12 PacifiCare/United's desire to work with the CMA and

13 avoid any issues with providers, correct?

14      A.  Yes.  Again, our concern was this was over two

15 years after we initially approached PacifiCare about

16 the concerns.

17      Q.  I'd like to turn, if we can, to sort of --

18 we've talked about the responsiveness of the company

19 and how hard they worked to try to address the concerns

20 of the CMA.

21          Now I want to kind of switch gears and talk

22 about what the CMA did vis-a-vis PacifiCare/United.  We

23 talked a little bit about, in the beginning, how CMA is

24 an advocacy organization, correct?

25      A.  Yes.
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 1      Q.  So it's there to serve the interests of its

 2 provider members?

 3      A.  Yes.

 4      Q.  And part of that is to advocate for more

 5 rights vis-a-vis some of these health insurance

 6 companies like United Healthcare, correct?

 7      A.  We're not necessarily advocating for more

 8 rights.  We're advocating that the insurers honor the

 9 rights that are afforded to them.

10      Q.  You're doing both, though, aren't you?

11      MR. STRUMWASSER:  Objection, argumentative.

12      MR. VELKEI:  Q.  You were seeking to advocate and

13 improve the position of the providers vis-a-vis the

14 insurance companies, correct?

15      A.  We are seeking to have the insurers honor the

16 protections that are afforded to physicians by law.

17      Q.  But you also were seeking, based on your

18 testimony earlier today, to actually change the terms

19 of the contracts that these health insurance companies

20 are giving to providers; isn't that true?

21      A.  Yes.  We do that with all the insurers.

22      Q.  So your advocacy goes beyond contractual

23 rights to actually get changes implemented that benefit

24 providers at the expense of the health insurance

25 companies, correct?



1335

 1      A.  Not necessarily.  We believe that the insurer

 2 is going to benefit as well if the contract is more

 3 physician friendly.

 4      Q.  If the healthcare company pays for to the

 5 provider, that means less in the healthcare company's

 6 pocket, correct?

 7      MR. STRUMWASSER:  Objection, that really

 8 mischaracterized her testimony.  She has not testified

 9 that she advocated about rates.  She testified to the

10 contrary.

11      THE COURT:  Sustained.

12      MR. VELKEI:  Q.  I don't want to argue about the

13 point.  I'm just trying to make a very basic

14 proposition, Ms. Black, that, in many respects, CMA is

15 adverse to companies like United Healthcare and

16 PacifiCare, correct?

17      A.  No, that's not correct.

18      Q.  Certainly have been in the past, haven't they?

19      A.  No.  We actually, through our liaison process

20 with many of the other insurers, have good

21 relationships.

22      Q.  You know, I went on the Web site yesterday,

23 and I actually noticed that the CMA describes

24 themselves as at war with Blue Shield; is that correct?

25      A.  That's an issue that actually isn't within my
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 1 center.  I haven't seen that on the Web site, so I

 2 can't comment.

 3      Q.  Were you at war with PacifiCare in 2007,

 4 Ms. Black?

 5      A.  I wouldn't say we were at war.  We were

 6 actually trying to resolve issues.

 7      Q.  CMA was not a big fan of United Healthcare,

 8 were they?

 9      A.  As I testified earlier, the number of

10 complaints that we got on either PacifiCare or United

11 Healthcare before the merger was very, very minimal.

12 And I actually had a very good working relationship

13 with my contact person there.

14      Q.  Let's talk about that issue.  First of all,

15 PacifiCare's PPO business was relatively small prior to

16 the acquisition or merger, correct?

17      A.  Much smaller than United's.

18      Q.  Wouldn't be considered a major health plan, at

19 least in connection with PPO business, right?

20      A.  No.

21      Q.  So it wouldn't be surprising that there

22 wouldn't be a lot of complaints vis-a-vis PacifiCare,

23 correct?

24      A.  Sure.

25      Q.  And there weren't a lot of complaints against
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 1 United Healthcare because they weren't in the

 2 California market prior to the merger, correct?

 3      A.  I can't comment on that.  I know that we

 4 definitely had United calls, and I had a United

 5 Healthcare contact person.

 6      Q.  We do know collectively that United Healthcare

 7 used a third party network to process its claims,

 8 right?

 9      MR. STRUMWASSER:  What period?

10      MR. VELKEI:  Q.  During the -- prior to the

11 merger, 2006?

12      A.  I don't know what you're asking.

13      Q.  CTN network.

14      A.  Okay.  I didn't know they actually processed

15 the claims.

16      Q.  What does the network do, then?

17      A.  Well, I thought United processed the claims.

18 The EOBs come from United.

19      Q.  My point, Ms. Black, is that, prior to the

20 merger, United Healthcare's provider network was a

21 third party provider network?

22      A.  Yes, that's true.

23      Q.  It wasn't run by United Healthcare, correct?

24      A.  Yes.  They were leasing another network.

25      Q.  In fact, as we established earlier today,
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 1 United Healthcare didn't even have access to the rates

 2 that were being passed through to providers in

 3 connection with that network?

 4      MR. STRUMWASSER:  Objection, asked and answered.

 5      THE COURT:  Sustained.

 6      MR. VELKEI:  Q.  Fair to say that, prior to

 7 United's actual direct involvement in the California

 8 market, it wouldn't be surprising that there weren't a

 9 lot of complaints, correct?

10      A.  I wasn't aware -- I wouldn't say that United

11 didn't have a presence in the market, so I'm a little

12 confused by the question.  They had enrollees at the

13 time.  They just were leasing another physician

14 network.

15      Q.  You testified earlier you didn't even have an

16 understanding of how large that enrollee base was.

17      A.  I don't have any idea on how large the

18 enrollee base is.  I just know they had them because I

19 did get calls.

20      Q.  Back to this advocacy issue, the CMA opposed

21 the United Healthcare/PacifiCare merger, correct?

22      A.  Yes.

23      Q.  In fact, they actively lobbied against it;

24 isn't that true?

25      A.  I was not involved in that, but I know that we
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 1 did oppose it.

 2      Q.  CMA opposed the Aetna/Prudential merger,

 3 correct?

 4      A.  I don't know about that.

 5      Q.  How about the Wellpoint/Anthem deal?  You were

 6 there when they opposed that deal, correct?

 7      A.  Yes.

 8      Q.  So the CMA has not always had a very friendly

 9 relationship with some of these health insurance

10 companies, correct?

11      A.  I would not say that.  Just because we oppose

12 a merger doesn't mean we don't have a friendly

13 relationship with the insurers.

14      Q.  You encouraged the DMHC and the CDI to launch

15 investigations of PacifiCare/United even though they

16 were working with you to resolve the very complaints

17 that you were complaining about; isn't that true?

18      A.  Yes.  As I stated several times before, the

19 reason that we asked the regulators to launch an

20 investigation is because the individual issues that we

21 raised were being addressed and resolved, but the

22 systemic issues were not being resolved.

23          For example, we continued to receive the same

24 types of complaints from different physicians.  So the

25 underlying problem that caused all of the things we
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 1 noted in our letter to David Link were not being

 2 resolved.

 3      Q.  By your own testimony, the underlying problems

 4 had been largely resolved by the end of 2007, correct?

 5      A.  I would say that a number of the issues had

 6 been addressed.

 7      Q.  And even before the CMA complained to the DMHC

 8 or the CDI, there was a process in place to deal with

 9 complaints that needed to be escalated, correct?

10      A.  Yes.  I answered that.

11      Q.  There was in place a process whereby

12 PacifiCare was committed to streamlining and educating

13 physicians about the contracting process, correct?

14      A.  I'm sorry?

15      Q.  Poor question.  PacifiCare and United were

16 working with CMA in other respects to resolve some of

17 the other issues that the CMA was expressing to

18 PacifiCare?

19      A.  Yes.

20      Q.  Like the contract, correct?

21      A.  Yes.

22      Q.  Like some of the other issues, problems

23 getting doctors to provide the information they needed

24 to process the contract, right?

25      A.  That was one issue, yes.
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 1      MR. VELKEI:  I'd like to put in front of you the

 2 complaint the CMA filed with the Department, the DMHC.

 3      MR. STRUMWASSER:  It's already marked.

 4      THE COURT:  DMHC?

 5      MR. STRUMWASSER:  Oh, not with DMHC, sorry.

 6      MR.VELKEI:  5081?

 7      THE COURT:  5082.

 8      MR. VELKEI:  I'll get it right some day.

 9          (Respondent's Exhibit 5082 marked for

10           identification)

11      MR. VELKEI:  I'm assuming you've seen this before,

12 Ms. Black, but take your time, let me know when you're

13 done.

14      THE COURT:  It's a letter with a date of 2/16/07

15 at the top.

16          What about the confidential status?

17      MR. VELKEI:  No need for confidentiality, your

18 Honor.

19      THE COURT:  All right.  Confidentiality will be

20 removed.

21      THE WITNESS:  Okay.

22      MR. VELKEI:  Q.  You recognize what's been marked

23 for identification as Exhibit 5082?

24      A.  I recognize the top letter, yes.

25      Q.  Now, I understood your testimony to be,
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 1 earlier in the day, that there were very few, if any,

 2 complaints having to deal with the HMO business.

 3 Wasn't that your testimony earlier?

 4      A.  I don't believe I said that.

 5      Q.  So just to set the record straight, in fact, a

 6 number of the complaints you were receiving were

 7 related to HMO, not PPO business, correct?

 8      A.  No.

 9      Q.  Then why are you complaining to the DMHC about

10 some of these complaints?

11      A.  I honestly can't recall.

12      Q.  DMHC only has jurisdiction over HMO claims,

13 correct?

14      A.  Most likely we were filing a complaint with

15 the DMHC because there are some HMO -- there are HMO

16 patients that are on a fee-for-service plan with the

17 physician rather than a capitated plan.  So there could

18 have been issues with the HMO product.  I just can't

19 tell you right now whether there were or weren't.

20      Q.  There must have been if CMA was complaining to

21 the DMHC about it, right?

22      A.  I would assume so.

23      Q.  In fact, this wasn't even the first complaint

24 that CMA made in that regard.  The letter references an

25 earlier complaint of September 25th, 2006, right?
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 1      A.  That complaint was specific to the contracting

 2 practices.

 3      Q.  Again, the contracting practices must have

 4 involved HMOs --

 5      A.  Yes.

 6      Q.  -- if you were complaining to the DMHC?

 7      A.  Yes.

 8      Q.  So some number of these complaints that you

 9 testified to earlier had nothing to do with the

10 Department or the PPO business, correct?

11      A.  I can't tell you whether we received HMO

12 complaints.  I'm sure that we did at some point.  But

13 our practice in this situation, where there's a problem

14 with the contract and it's governed by two different

15 regulators, would be to bring it to the attention of

16 both.

17      Q.  But you didn't bring it to the attention of

18 both at the same time, right?

19      A.  I believe that we did.

20      Q.  I'd like to you turn to 476977, if you could,

21 which is the last page of the letter where Ms. Wetzel's

22 signature is.

23      A.  Okay.

24      Q.  Now, here, she's stating in the very last

25 paragraph, "The documentation provided herein is only
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 1 examples of the numerous calls CMA has received from

 2 physicians demonstrating various administrative

 3 incompetencies," right?

 4      A.  Yes.

 5      Q.  So again, the letter is referencing that there

 6 were a number of complaints that must have been

 7 relevant to the DMHC?

 8      A.  My guess is she was generalizing in this

 9 letter.  But I didn't draft it, so I can't respond to

10 that.

11      Q.  The concern that was expressed in this letter

12 at the very end of this paragraph was -- the concern

13 about United Healthcare/PacifiCare was related to

14 whether or not they had significant or a lack of

15 administrative capacity to address the issues that they

16 were faced with, right?

17      A.  I'm sorry.  I just need to read that sentence.

18      Q.  Take your time.

19      A.  Yes.  We were asking them to investigate

20 whether the issues outlined were due to a lack of

21 administrative capacity.

22      Q.  So the concern was that we were not putting

23 enough resources at the issue as opposed to some form

24 of misconduct, right?

25      A.  I'm not sure I understand the question.
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 1      Q.  Well, it seems that the CMA at this point is

 2 focused on whether or not PacifiCare/United has

 3 sufficient administrative capacity to deal with the

 4 problems they were facing?

 5      A.  Yes.

 6      Q.  That was the sole issue addressed here,

 7 correct?

 8      A.  Yes.

 9      Q.  It wasn't anything about some kind of improper

10 or wrongful conduct.  It was just whether or not we had

11 put enough resources to the particular problem, right?

12      A.  It was whether the organization had the

13 administrative capacity and was organized enough to

14 handle the claims and the contracting issues being sent

15 through the organization to function as an insurer, in

16 essence.

17      Q.  And yet, when you presented the complaint to

18 the Department of Insurance four weeks later, you were

19 accusing PacifiCare and United of wrongful misconduct;

20 isn't that true?

21      A.  I didn't write that letter, so I don't recall

22 what was specifically in that letter.

23      Q.  CMA was accusing PacifiCare just four weeks

24 later of engaging in widespread misconduct, correct?

25      MR. STRUMWASSER:  If he's going to ask the witness
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 1 about that question, can the witness take a look at

 2 165?

 3      THE COURT:  Sure.

 4          It's probably there.

 5      THE WITNESS:  Yeah, I think it's here.

 6          Can you tell me where I'm looking for that?

 7      MR. VELKEI:  It's on the first page.

 8      THE WITNESS:  Okay.

 9      MR. VELKEI:  Q.  So in fact, just four weeks

10 later, the allegations had changed from a lack of

11 administrative capacity to allegations of widespread

12 misconduct; isn't that true?

13      MR. STRUMWASSER:  Objection, "the allegations

14 changed" misstates her testimony.  These are

15 different --

16      MR. VELKEI:  This is not testimony.  I'm asking

17 her questions about a document.  She's not testified on

18 this issue.

19      THE COURT:  All right.  Sustained.

20      MR. VELKEI:  Q.  The conduct that was alleged in

21 the Department's letter -- in CMA's letter to the

22 Department was the very same conduct that was alleged

23 in the letter to the DMHC, correct?

24      A.  I guess.

25      Q.  This is not the first time that the CMA has
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 1 accused PacifiCare/United of misconduct without having

 2 sufficient evidence to support that; isn't that true,

 3 ma'am?

 4      A.  I can't answer that.

 5      Q.  Do you recall that the CMA sued PacifiCare,

 6 alleging that it engage in a racketeering activity to

 7 suppress the amount of money that was being paid to

 8 providers?

 9      A.  I was not with the CMA when that lawsuit

10 began.  And I know that there was one, but I don't know

11 the details of it.

12      Q.  You were certainly with the CMA when the

13 lawsuit was thrown out by the judge for lack of

14 evidence, weren't you?

15      A.  I know that the case was dismissed.

16      Q.  Against PacifiCare, correct?

17      A.  Yes.

18      Q.  With prejudice, correct?

19      A.  I don't know that.  I don't know the

20 specifics.

21      Q.  And the case was also thrown out against

22 United Healthcare for the very same reasons; isn't that

23 true?

24      A.  I know that the case was dismissed.

25      THE COURT:  Okay.  Let's take the afternoon break,
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 1 about 15 minutes.

 2          (Recess taken)

 3      MR. VELKEI:  Q.  Just a follow-up question on the

 4 prior litigation.

 5          In fact, the case against United and the case

 6 against PacifiCare were thrown out at right around the

 7 same time that you started raising concerns with the

 8 company about their conduct in connection with these

 9 providers, correct?

10      MR. STRUMWASSER:  No foundation she knows.

11      THE COURT:  If she is knows.

12      THE WITNESS:  I honestly don't know the date

13 ranges of when the legal actions were occurring.

14      MR. VELKEI:  Your Honor, I'd like the Court to

15 take judicial notice of the date those judgments were

16 entered.

17      THE COURT:  I can take official notice.

18      MR. VELKEI:  Okay.  I'll give you a copy of the

19 two judgments.  The first judgement against United

20 Healthcare was entered on June 19th, 2006.

21      MR. STRUMWASSER:  I'm betting you don't want to

22 characterize it as a judgment against United.

23      MR. VELKEI:  Sorry.  A judgment in favor of United

24 Healthcare, thank you.

25      THE COURT:  You want me to take official notice
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 1 and mark it for the record?

 2      MR. VELKEI:  Yes, your Honor.

 3      THE COURT:  I'll take official notice that the

 4 judgment was entered -- is it June 19th, 2006?

 5      MR. VELKEI:  Yes, your Honor.

 6      THE COURT:  And I will mark it 5083.

 7          (Respondent's Exhibit 5083 marked for

 8           identification)

 9      MR. VELKEI:  And a judgment was also entered in

10 favor of PacifiCare on January 31st, 2006.

11          (Respondent's Exhibit 5084 marked for

12           identification)

13      THE COURT:  And that will be 5084.

14      MR. VELKEI:  Q.  So Ms. Black, that would be a

15 different part of the organization that would be

16 involved in those lawsuits?

17      A.  Yes.

18      Q.  Just turning, if we can, to -- I believe it's

19 Exhibit No. 165, which is the complaint that was

20 submitted to the Department of Insurance by the CMA.

21      A.  The March 27th letter?

22      Q.  Yes, ma'am.

23      A.  Okay.

24      Q.  The CMA itself recognized that the issues that

25 had been raised in the letter to the DMHC had largely
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 1 been resolved by the time the CMA sent this letter to

 2 the Department, correct?

 3      A.  Do you mean to the DOI?

 4      Q.  To the DOI, yes.

 5      A.  Yes.  We found that the individual issues that

 6 we had escalated through our process had largely been

 7 addressed and resolved.  However, the concern is that

 8 the larger systemic issues were not being addressed.

 9      Q.  And had been resolved through what was coined

10 by the CMA as an informal liaison process, correct?

11      A.  Correct.

12      Q.  And as we previously discussed, there were

13 already at this point in time certain processes in

14 place to help address the concerns being raised?

15      A.  Yes.  That's what we refer to as our informal

16 liaison process.

17      Q.  There were also other types of processes we

18 had discussed, working with the CMA on contracting

19 issues, correct?

20      A.  We lump all of that into our informal liaison

21 process.

22      Q.  One of the focuses of the document, the

23 complaint to the Department of Insurance, was prompt

24 payment issues; is that a fair characterization?

25      A.  It was, I think, more accurate payment issues.
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 1      Q.  So there was concerns expressed to the

 2 Department about the accuracy of payment by

 3 PacifiCare/United?

 4      A.  Correct.

 5      Q.  Do you have any experience in payment -- what

 6 is an acceptable level of payment accuracy?

 7      A.  I can tell you that the regulations for the

 8 Department of Managed Healthcare state that, in certain

 9 areas, 95 percent of claims need to be processed, you

10 know, correctly, in X period of time.  But I can't

11 comment on what that would be for the Department of

12 Insurance.

13      Q.  So your experience outside of the Department

14 context is that a 95 percent payment accuracy is

15 acceptable?

16      A.  What it says is that, if -- 95 percent of

17 certain violations.  And in other situations it will

18 say on three or more occasions in a three-month period,

19 certain violations occur, they're considered unjust and

20 demonstrable payment practices.

21      Q.  I'll just talking about overall payment --

22      A.  Right.  And I am as well.  There are

23 different -- there are different measurements for

24 different types of violations on the DMHC side.

25      Q.  For purposes of the promptness of payment or
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 1 payment accuracy, I want to focus back on the 95

 2 percent metric that you testified to.

 3          So it's your understanding that, at least in

 4 certain contexts, a 95 percent payment accuracy is

 5 acceptable to certain regulators within the State of

 6 California?

 7      A.  It's acceptable to a regulator, not

 8 necessarily to a physician.

 9      Q.  95 percent means 95 percent of the time those

10 physicians are getting paid within 30 working days,

11 correct?

12      A.  Well, if that's -- again, I can't recall which

13 requirement the 95 percent applies to.  But for the

14 sake of this discussion, we'll just say yes.

15      Q.  Now, the CMA had no ability to determine

16 PacifiCare and United's overall payment accuracy,

17 right?

18      A.  No.

19      Q.  So the CMA was focused on individual issues?

20      A.  Yes.

21      Q.  So whatever evidence it may have had was

22 anecdotal at best?  Do you understand?

23      A.  That who had?

24      Q.  The CMA.

25      A.  It's the information that was presented to us
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 1 by the physicians that contacted us.

 2      Q.  So based on individual complaints?

 3      A.  Yes.

 4      Q.  But you did not have access or know what

 5 percentage of the time PacifiCare/United was accurately

 6 paying claims?

 7      A.  No.

 8      Q.  I think I understood your testimony to be that

 9 the CMA authored the bill on acknowledgments for

10 providers?

11      MR. STRUMWASSER:  That's not what she said.

12      MR. VELKEI:  Q.  What was the CMA's involvement?

13      A.  CMA sponsored Bill SB367.

14      Q.  SB367 is the bill that requires acknowledgment

15 of claims to providers --

16      A.  Yes.

17      Q.  -- correct?

18          Now, the CMA never raised any concerns with

19 regard to acknowledgements in its complaint to the

20 Department, correct?

21      A.  No.

22      Q.  Certainly never said anything about they were

23 upset because PacifiCare/United were not sending

24 hardcopy acknowledgements, correct?

25      A.  No, that was not one of our complaints.
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 1      Q.  In fact, that's never been a complaint to the

 2 Department with respect to PacifiCare/United?

 3      A.  Not that I recall.

 4      Q.  You certainly never took that position with

 5 the DMHC either?

 6      A.  No, we did not.

 7      Q.  The CMA has also never taken a position or

 8 complained about the portal that is offered by

 9 PacifiCare/United to provide information to providers

10 with regard to the status of claims, correct?

11      A.  No.

12      Q.  Never complained about the 1-800 number,

13 right?

14      A.  We complained about the 1-800 number.

15      Q.  What were the issues with regard to the 1-800

16 number?

17      A.  Those issues that we discussed before, that

18 physicians could not get a return call back to address

19 their issues.

20      Q.  This was during a particular period of time?

21      A.  It started in the March-April of 2006 time

22 frame.  Sometime in 2007, I would say, the complaints

23 about that were much, much smaller.

24      Q.  Fair to say, though, that the CMA never raised

25 that issue in its complaint to the Department, correct?
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 1      A.  No.  I believe in here we discussed not

 2 responding to physician payment disputes.

 3      Q.  Was that specific to the 1-800 number?

 4      A.  It was part -- the 800 number was part of that

 5 issue.

 6      Q.  Was that addressed in this letter?

 7      A.  I have to look through here.

 8          Well, there is a section about delaying --

 9 delays in response to physician protests.  I don't know

10 if we addressed the 800 number specifically, but we

11 definitely discussed that physicians had called,

12 e-mailed, and sent written correspondence to United

13 Healthcare complaining of activities, and the

14 overwhelming majority of complaints have gone

15 unanswered.

16      Q.  How many complaints in that regard were

17 escalated to PacifiCare?

18      A.  I'm sorry?

19      Q.  How many complaints were escalated to

20 PacifiCare based upon the lack of a response?

21      A.  I don't have that number.

22      Q.  Any idea?

23      A.  No.  That complaint was typically one of many

24 when physicians were calling in.

25      Q.  Okay.  You made a distinction earlier in your
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 1 testimony, I believe, between complaints against

 2 PacifiCare and complaints against United.  Do you

 3 recall that?

 4      A.  I don't know.  You'd have to refresh my

 5 memory.  What was the context?

 6      Q.  I believe you testified that there were very

 7 few complaints against PacifiCare prior to the merger.

 8      A.  Correct.

 9      Q.  How about after the merger?  What was the

10 ratio of complaints against PacifiCare, which is the

11 respondent in this case?

12      A.  I don't know the ratio.

13      Q.  Never made an effort to distinguish between

14 complaints that were lodged against PacifiCare and

15 complaints that were lodged against United Healthcare?

16      A.  Honestly, with the volume of calls, it was all

17 I could do to field the calls.  So I was not going

18 through, trying to make a distinction via reports as to

19 what percentage were PacifiCare PPO versus United

20 Healthcare.

21      Q.  So you'd have no way of testifying to that

22 fact today?

23      A.  No.

24      Q.  It's probably the case that most of those

25 complaints were lodged against United Healthcare,
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 1 correct?

 2      A.  I can't answer that question.

 3      Q.  Now, you understand, Ms. Black, that United

 4 Healthcare is not a party to this proceeding?

 5      A.  Yes.

 6      Q.  And this is focused strictly on allegations

 7 made against PacifiCare?

 8      A.  Yes.

 9      Q.  So when you were testifying about the

10 complaints earlier with the Department's counsel, fair

11 to say that you don't know how many, if any, of those

12 complaints were directed at any conduct by PacifiCare?

13      A.  I know that some of them were directed at

14 PacifiCare.

15      Q.  You just don't know how many, correct?

16      A.  Correct.

17      Q.  That's certainly a relevant piece of

18 information, wouldn't you agree?

19      A.  I don't have an answer to that.

20      Q.  With regard to the escalated complaints, we

21 went over the charts that documented the various

22 escalated complaints over period fall of '06 through

23 the end of '07, correct?

24      A.  I believe so, yes.

25      Q.  Those escalated complaints totaled just over
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 1 100 in that entire time frame; isn't that true?

 2      A.  I think that's about close.

 3      Q.  And how many providers were in the PacifiCare

 4 network?

 5      A.  I don't know.

 6      Q.  Tens of thousands, correct?

 7      A.  I have no idea.

 8      Q.  To put it differently, your membership has

 9 roughly 35,000 members?

10      A.  Right.

11      Q.  Of those 35,000 members, in the period in

12 question, there were roughly 100 complaints that had to

13 be escalated to PacifiCare?

14      A.  Correct.  But, as I testified earlier, there

15 were 2912 erroneous overpayment requests, and we

16 received calls from less than 10 physicians.

17      Q.  That's the Johnson & Rountree issue?

18      A.  Correct.

19      Q.  Well, I understand you on that point.  I'm

20 focused on the bigger issue, which is the escalated

21 complaints.

22      A.  I can tell you that we received thousands of

23 calls after the merger.

24      Q.  This is the database issue?  In other words,

25 these were --
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 1      A.  Logged in the database, yes.

 2      Q.  -- information included in the database?

 3          And I believe it was your testimony,

 4 Ms. Black, that, to the extent those issues got

 5 resolved through standard process, they wouldn't have

 6 been escalated?

 7      A.  Correct.

 8      Q.  So of those thousands of calls you received,

 9 the only ones CMA needed to escalate were roughly 100

10 over that time period, correct?

11      A.  No.  Many of the physicians, over the six-,

12 seven-, whatever it was, eight-month time period that

13 we asked for a contact person, many of those physicians

14 eventually resolved those issues on their own.

15      Q.  That's my point.  So the CMA only needed to

16 intervene in roughly 100, correct?

17      A.  I can't answer that without looking at the

18 database for sure.  I testified earlier that the

19 document that you represented showed only the issues

20 that were outstanding at that time.

21      Q.  But we went through, I thought, the charts

22 that the CMA prepared, and those totaled roughly

23 100-plus complaints for the period in question?

24      A.  Right.  And as I have testified, I needed to

25 look at the document to know.  Sometimes we had headers
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 1 on them; sometimes we didn't.  But I would have to look

 2 at my actual document to say for sure that that was, in

 3 fact, a comprehensive listing of all the issues that we

 4 had ever escalated.

 5      Q.  Should we go through those documents?

 6      A.  If you'd like.

 7      Q.  Would that be helpful to you, Ms. Black?

 8      A.  I don't think so.  As I stated, I just need to

 9 look at my documents to confirm that what you're

10 showing me is the correct dated document that actually

11 represents every case ever escalated.

12      Q.  Well, these are -- I'm relying upon the CMA's

13 own documentation.

14      A.  I understand.  I'm just trying to tell you, I

15 can't tell you if that is the comprehensive list

16 because I'm not looking at it in my computer with my

17 headers and my file names.

18      Q.  Sounds about right, though?

19      A.  I can't answer that question.

20      Q.  So you have to look at other documentation?

21      A.  Yes.

22      Q.  What would that documentation be?

23      A.  I just explained.  I would need to look at

24 documents on my computer that have my file names and

25 headers to know if this document shows a comprehensive



1361

 1 list of all the issues that we ever escalated through

 2 that time frame.

 3      Q.  So the CMA maintains a record of all of the

 4 complaints that were escalated during the time in

 5 question to PacifiCare/United?

 6      A.  We maintain on a monthly basis, for the

 7 purpose of our calls, a monthly document that reflects

 8 all of the outstanding issues.

 9      Q.  So the answer is yes?

10      A.  Yes.  And through our database, we show every

11 issue ever -- you know, any issue ever brought to our

12 attention from a physician.

13      Q.  With regard to the documentation related to

14 those escalated complaints, I would ask you, on behalf

15 of CMA, not to destroy that information.

16      A.  (Nods affirmatively)

17      Q.  Okay.  Is it the CMA's assertion that there

18 were patients that were adversely affected by some of

19 the problems you've testified to?

20      A.  That was not the basis -- that wasn't the

21 basis for our complaints.

22      Q.  So the CMA was focused solely on their

23 members, the providers?

24      A.  We were focused on only the information that

25 we had.  We didn't have any information from patients.
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 1      Q.  So the CMA is not in a position to testify to

 2 what, if any, harm was caused to patients as a result

 3 of some of the issues we've talked about -- to members,

 4 excuse me?

 5      A.  Are you talking about members as in patient

 6 enrollees or members as in CMA physician members?

 7      Q.  I'm talking about member enrollees.  So the

 8 question for you is, the CMA has no basis to evaluate

 9 what, if any, harm was incurred by our, PacifiCare's,

10 member base as a result of some of the issues you've

11 raised here today?

12      A.  No.

13      Q.  Ms. Black, just out of curiosity, what are

14 CMA's document retention policies?

15      A.  I don't know that.

16      Q.  No idea?

17      A.  I have no idea.

18      Q.  It's interesting, I believe your testimony is

19 that you've saved all of your files related to the

20 issues relating to PacifiCare and United over the

21 '06-'07 time frame?

22      A.  I've saved all the e-mails.

23      Q.  And the information in the database?

24      A.  Yes.

25      Q.  Were there some documents that were purged or
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 1 not retained related to those issues?

 2      A.  If I have documents, they would not have been

 3 purged.

 4      Q.  So your personal policy is to keep all of that

 5 information?

 6      A.  Are you talking about my specific notes, or

 7 are you talking about information faxed to me by

 8 physicians?  I just need some clarification.

 9      Q.  I apologize for the ambiguity.  Let me go

10 beyond just you.  I'm asking you, on behalf of the CMA

11 today, there were others in addition to yourself that

12 kept information or received information with regard to

13 complaints or questions raised by members regarding

14 PacifiCare/United?

15      A.  Yes.

16      Q.  To your knowledge, is that information

17 generally retained?

18      A.  I believe so.  Yes.

19      Q.  Is that the practice of the organization

20 typically?

21      A.  I don't know if it's a practice of the

22 organization.  But it's a practice -- my practice, and

23 it is the practice of my colleague.

24      Q.  I didn't ask you earlier about your experience

25 with contracts at the CMA.  And I only focused on the
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 1 period of time up until the CMA.

 2          Is it really your testimony that provider

 3 contracts with different insurance companies are really

 4 all the same?

 5      A.  They're -- there is a template that is very

 6 similar.

 7      Q.  Now, why would insurance companies put

 8 confidentiality provisions in their contracts with

 9 providers if the contracts are all the same?

10      A.  Because they don't want them to discuss rates.

11 Those are different.

12      Q.  Rates are different, then?

13      A.  Right.  And that's part of the contract.

14      Q.  So there are some differences amongst these

15 contracts?

16      A.  Yes.  The contract proper is generally a basic

17 template.  The rates and other appendices or amendments

18 may vary.

19      Q.  Are you given access to contracts by providers

20 in your member base?

21      A.  If there is an issue that someone has and they

22 want us to review a particular provision, but not -- I

23 mean, yes, we get them.

24      Q.  Wouldn't that violate the confidentiality

25 provisions?
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 1      A.  No, I don't believe so.

 2      Q.  What do those confidentiality provisions say?

 3      A.  We have a business associate's agreement with

 4 the physician through the bylaws.

 5      Q.  "Business associate's agreement"?  What does

 6 that mean?

 7      A.  To my understanding, it's an agreement that we

 8 won't disclose confidential information specific to

 9 protected health information.

10      Q.  That's sufficient -- do the provider contracts

11 with the various health insurance companies provide or

12 grant access to that information to third party

13 organizations like yourself?

14      A.  I don't know.  I can't answer that.

15      Q.  What do these typical confidentiality

16 provisions look like, Ms. Black?

17      A.  What do the confidentiality provisions look

18 like?

19      Q.  I understood you testified earlier about what

20 a typical contract looks like and they typically have

21 confidentiality provisions.

22      A.  Correct.

23      Q.  So I'm asking you, do typically these

24 contracts provide that it's confidential for everybody

25 but the CMA?
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 1      A.  I don't understand your question.

 2      Q.  Do these standard contracts and

 3 confidentiality provisions give access to rates and

 4 other provider information to the CMA?  Do they grant

 5 access, allow providers to turn over these contracts to

 6 the CMA?

 7      MR. STRUMWASSER:  By name?

 8      MR. VELKEI:  Absolutely.

 9      Q.  We'll start there.

10      A.  I'm sorry.  Do they by name?

11      Q.  I'm sorry for being unclear.  I understood

12 your earlier testimony to be that most health insurance

13 contracts with providers have a confidentiality

14 provision?

15      A.  Correct.

16      Q.  I understood that that confidentiality

17 provision would prevent those providers from turning

18 that information over to third parties.

19      A.  Correct.

20      Q.  CMA is a third party to that contract,

21 correct?

22      A.  We are a third party, but we have a business

23 associate agreement, as a consultant would have, with

24 the physician.

25      Q.  My question is, do any of those provider
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 1 contracts with health carriers grant access, allow

 2 these providers to turn their contracts over to the

 3 CMA?

 4      A.  Do they specifically have language that says

 5 the CMA can review these?  No.  But the major payors,

 6 including PacifiCare, have provided us themselves with

 7 copies of the contracts.

 8      Q.  Of form contracts?

 9      A.  Of the contracts they use.

10      Q.  Template, a standard template?

11      A.  We ask for current copies of their contracts

12 to perform contract review analyses.

13      Q.  My question, forgive me for -- I hope I'm not

14 being too difficult.

15          The contracts that health insurance companies

16 enter into with your members, are your members

17 providing the CMA with copies of those contracts?

18      A.  On occasion they may.  Typically, it's a

19 question about language in a particular provision.

20      Q.  On occasion, how often?

21      A.  I don't know the answer to that.

22      Q.  Let's focus on you in particular.  Have you

23 been given health insurance contracts with providers?

24      A.  Over the years, yes.

25      Q.  Over the years at CMA?
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 1      A.  Yes.

 2      Q.  On how many different occasions?

 3      A.  I don't know the answer to that.

 4      Q.  Just roughly?

 5      A.  Not very many.

 6      Q.  Handful?

 7      A.  I don't know the answer.

 8      Q.  Just so I understand, when you're talking

 9 about what a typical contract says -- not to go over

10 old ground, but I just want to make sure I understand.

11 You worked for this provider group, Emergency

12 Physicians Group?

13      A.  Yes.

14      Q.  From college through to 2003?

15      A.  Correct.

16      Q.  I think your testimony was you occasionally,

17 through that period of time, looked through those

18 provider contracts?

19      A.  Correct.

20      Q.  And that you never saw United contracts?

21      A.  I said I don't recall.

22      Q.  And the same with PacifiCare, you don't recall

23 ever seeing a PacifiCare contract?

24      A.  Correct.

25      Q.  During that one-year period where you



1369

 1 worked -- I'm sorry.  What was the name of the company?

 2      A.  Sutter Health.

 3      Q.  Sutter Health.  You weren't even involved with

 4 provider contracts?

 5      A.  No.

 6      Q.  So it's now your testimony that, during your

 7 time at the CMA, you've looked at a handful of provider

 8 contracts; is that correct?

 9      A.  Individual contracts.  I have seen -- as I

10 have stated, we worked with our contacts with the major

11 insurers to get copies of their contracts to perform

12 analysis.  It's posted on our Web site.  I've been

13 involved in all of those.

14      Q.  How is it that you say that, when an

15 individual provider gives the CMA a copy of their

16 contract, that's not a breach of a contract?

17      MR. STRUMWASSER:  Well, you know --

18      THE WITNESS:  That's a legal question.

19      MR. STRUMWASSER:  -- that's irrelevant.

20      THE COURT:  Sustained.

21      MR. VELKEI:  If you would give me a few minutes,

22 your Honor, I think I'm close to finishing up.  Maybe

23 just a two-minute break?

24      THE COURT:  Sure.

25          (Recess taken)
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 1      MR. VELKEI:  Your Honor, subject to some limited

 2 re-cross we don't have any additional questions at this

 3 time.

 4          I do want to reserve the right to call her

 5 back after we subpoena documents.  And I just wanted to

 6 move into evidence the documents we marked for

 7 identification.

 8      THE COURT:  Let's do that.  So we still don't have

 9 the -- 5062 doesn't have a foundation.  5065 had a --

10      MR. VELKEI:  We decided to mark that confidential,

11 your Honor.

12      THE COURT:  That's fine.  That's done.

13          Any objection to it being admitted that way?

14      MR. STRUMWASSER:  I'm sorry, which?

15      THE COURT:  5065.

16      MR. STRUMWASSER:  I'm sorry.  I'm fumbling here.

17      THE COURT:  It's got patients' names in it, so we

18 made it confidential.

19      MR. GEE:  That was from yesterday.

20      THE COURT:  I just wanted to go through what's

21 left here.

22      MR. STRUMWASSER:  No objection, your Honor.

23      THE COURT:  That will be entered.

24          (Respondent's Exhibit 5065 admitted into

25           evidence)
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 1      THE COURT:  5067 is the survival kit.

 2      MR. STRUMWASSER:  No objection.

 3      THE COURT:  That will be entered.

 4          (Respondent's Exhibit 5067 admitted into

 5           evidence)

 6      THE COURT:  5068 is the e-mail 11/7/06.

 7      MR. STRUMWASSER:  I would just like to note, on

 8 the survival kit, that it has no Bates numbers.  It's

 9 never been produced to us.  But I have no objection to

10 its submission.

11          Which one are we on now?

12      THE COURT:  5068.

13      MR. STRUMWASSER:  No Bates numbers, and I don't

14 think the witness authenticated it.

15      MR. VELKEI:  Which document?

16      THE COURT:  5068.

17      MR. VELKEI:  This was the -- she didn't

18 recognize --

19      THE COURT:  It's an e-mail, Elena McFann to

20 Kristine Markle, Leslie Carter --

21      MR. VELKEI:  Is there any question about

22 authentication there?

23      MR. STRUMWASSER:  Nor was there on the one that

24 you objected to.

25      MR. VELKEI:  Okay.  We'll wait until another
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 1 witness, your Honor.

 2      THE COURT:  No foundation.

 3          5069?

 4      MR. STRUMWASSER:  I don't want to make this any

 5 harder than it needs to be.  But 5069 is truly

 6 irrelevant.  I don't really object if you want it in

 7 there just because it's easier than ruling.  But it's

 8 about a survey taken regarding --

 9      THE COURT:  I'm going to admit it.  I believe the

10 limited purpose is to show that they made an attempt to

11 work with the providers.  So I'll admit it for that

12 limited purpose.  That's 3/21/07.

13          (Respondent's Exhibit 5069 admitted into

14           evidence)

15      MR. STRUMWASSER:  5070?

16      THE COURT:  5070?

17      MR. STRUMWASSER:  No objection.

18      THE COURT:  That will be entered.

19          (Respondent's Exhibit 5070 admitted into

20           evidence)

21      THE COURT:  5071?

22      MR. STRUMWASSER:  Here we have this problem now;

23 we're putting in a document we don't know anything

24 about the marginalia.

25      MR. VELKEI:  We can certainly --
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 1      THE COURT:  Do you have a clean --

 2      MR. VELKEI:  I can make one, your Honor.  I can

 3 just redact that out.  The witness made very clear that

 4 she wasn't the writer, but she did recognize the

 5 document.  And it was discussed subject to her

 6 understanding that that was somebody else's marginalia.

 7 Doesn't take away from the document.

 8      MR. STRUMWASSER:  I think we should get a clean

 9 version in evidence.

10      THE COURT:  Let's see if you can do that.

11          But you don't have an objection to the

12 document?

13      MR. STRUMWASSER:  That's correct.  The underlying

14 typed stuff is --

15      THE COURT:  So 5071 is in.

16          (Respondent's Exhibit 5071 admitted into

17           evidence)

18      THE COURT:  5072?

19      MR. STRUMWASSER:  No objection.

20          (Respondent's Exhibit 5072 admitted into

21           evidence)

22      THE COURT:  5073?

23      MR. STRUMWASSER:  No objection.

24          Oh, same deal.

25      THE COURT:  That will be entered.
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 1          (Respondent's Exhibit 5073 admitted into

 2           evidence)

 3      THE COURT:  So tell me which ones have margin

 4 problems?

 5      MR. STRUMWASSER:  5073 and 5071.

 6      MR. VELKEI:  I think the best we can do, your

 7 Honor, if we can't find a clean copy, we'll redact out

 8 the marginalia and submit it.  That's fine with us.

 9      THE COURT:  All right.

10          5074?

11      MR. STRUMWASSER:  The only reason I don't have an

12 objection is because the Evidence Code doesn't say

13 "objection to small print."

14      THE COURT:  I sustain the objection.

15          I'll admit it.

16          (Respondent's Exhibit 5074 admitted into

17           evidence)

18      THE COURT:  75?

19      MR. STRUMWASSER:  No objection.

20          (Respondent's Exhibit 5075 admitted into

21           evidence)

22      THE COURT:  76?

23      MR. STRUMWASSER:  I don't think we have an

24 authentication on 76.

25      MR. VELKEI:  I think that's right, your Honor.
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 1 It's marked for identification.  We can have another

 2 witness authenticate it.

 3      MR. STRUMWASSER:  Could I have a second?

 4      THE COURT:  Yes, of course.

 5          (Sotto voce discussion between Mr. Strumwasser

 6           and Mr. Velkei)

 7      MR. STRUMWASSER:  With the understanding that

 8 parties will no longer object to documents that they

 9 don't genuinely doubt the authenticity of, we

10 withdrawing our objection to the two documents that I

11 had previously objected to.

12      MR. VELKEI:  5073 and 71?

13      MR. STRUMWASSER:  That's right.

14      MR. VELKEI:  Thank you.

15      THE COURT:  Okay.  So --

16      MR. GEE:  I think it was it 5068.

17      THE COURT:  5068, I'll enter that.

18          (Respondent's Exhibit 5068 admitted into

19           evidence)

20      THE COURT:  There was one way back, right?

21      MR. GEE:  I believe that was the one, your Honor.

22      MR. STRUMWASSER:  And then one of the tables.

23      MR. VELKEI:  5076.

24      THE COURT:  Any objection to 5076?

25      MR. STRUMWASSER:  None.
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 1      THE COURT:  All right that will be entered

 2          (Respondent's Exhibit 5076 admitted into

 3           evidence)

 4      THE COURT:  5077?

 5      MR. STRUMWASSER:  No objection.

 6      THE COURT:  That will be entered.

 7          (Respondent's Exhibit 5077 admitted into

 8           evidence)

 9      THE COURT:  78?

10      MR. STRUMWASSER:  Again, we have the marginalia

11 question here.  And this really is substantial.  So if

12 we can get a clean version of -- oh, I'm sorry.  That's

13 79.

14      THE COURT:  5078?

15      MR. STRUMWASSER:  5078 is fine.  79 has

16 marginalia.

17      THE COURT:  That will be entered.

18          (Respondent's Exhibit 5078 admitted into

19           evidence)

20      THE COURT:  5079 has the margin problem.

21      MR. VELKEI:  We'll get a clean one.

22      THE COURT:  All right.

23          5080?

24      MR. STRUMWASSER:  No objection.

25      THE COURT:  Entered.
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 1          (Respondent's Exhibit 5080 admitted into

 2           evidence)

 3      THE COURT:  81?

 4      MR. STRUMWASSER:  No objection.

 5      THE COURT:  Entered.

 6          (Respondent's Exhibit 5081 admitted into

 7           evidence)

 8      THE COURT:  5082?

 9      MR. STRUMWASSER:  No objection.

10      THE COURT:  Entered.

11          (Respondent's Exhibit 5082 admitted into

12           evidence)

13      THE COURT:  And the two, 83 and 84, I've taken

14 official notice.

15          Okay.  Does that take care of -- do you have

16 any recross?

17      MR. STRUMWASSER:  I do, your Honor.  But first I

18 would like to move 165 into evidence.

19      MR. VELKEI:  No objection, your Honor.

20      THE COURT:  That will be entered.  I have to find

21 it.

22          (CDI Exhibit 165 admitted into evidence)

23      MR. STRUMWASSER:  That's the letter to

24 Commissioner Link.

25      THE COURT:  That will be entered.
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 1         REDIRECT EXAMINATION BY MR. STRUMWASSER

 2      MR. STRUMWASSER:  Q.  Ms. Black, just a couple of

 3 questions for you.

 4          First of all, with respect to 5073, and that

 5 is the letter from CMA to Ms. McFann dated November 13,

 6 2007.

 7      A.  I'm sorry, which document?

 8      Q.  The November 13, 2007 CMA letter to

 9 Ms. McFann?

10      A.  One moment.

11      Q.  One of the earliest of the --

12      A.  Yes, November 13th, 2007.

13      Q.  Yeah.

14      A.  Okay.

15      Q.  First of all, in the second paragraph,

16 Mr. Velkei asked you about the three identified top

17 reasons for contracts not being ready to execute and

18 load.  Where did you get that information?

19      A.  That was communicated to us by United

20 Healthcare.

21      Q.  Did CMA independently verify it?

22      A.  No, we did not.

23      Q.  Now, Mr. Velkei suggested that, when a

24 physician has had his or her contract bounced because

25 of data entry problems, that it is the responsibility
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 1 of the physician.  Is that your perspective as well?

 2      A.  Certainly the physician has some

 3 responsibility, but it's my opinion that the insurer

 4 would have a responsibility to clearly identify to the

 5 physician what is and what is not acceptable when

 6 running the contracting packet.

 7          For example, United had shared with us that

 8 physicians who marked on the contract proper, for

 9 example, deleting lines or X-ing out provisions, that

10 that cannot be accepted.  And physicians typically will

11 make those notations when they don't agree with the

12 language in a contract.

13      Q.  And then the contract got bounced, even if it

14 was signed?

15      A.  Correct.

16      Q.  In your experience, has CMA received reports

17 of similar contract uploading issues with respect to

18 other companies?

19      A.  No.

20      Q.  Do you have any reason to believe that doctors

21 are less likely to make notations on other companies'

22 contracts than on PacifiCare or United's?

23      A.  No.

24      Q.  Take a look at -- let's just take a look at

25 any one of these charts.  Well, let me get back to that
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 1 point.

 2          Mr. Velkei asked you about CMA's opposition to

 3 the United/PacifiCare merger, to the Aetna/Prudential

 4 merger and to the Wellpoint/Anthem merger.

 5          So far as you know, when Wellpoint and Anthem

 6 merged, was there a comparable spike in complaints for

 7 those companies as compared to the spike that you

 8 testified to upon the United/PacifiCare merger?

 9      MR. VELKEI:  Objection, lack of foundation.  the

10 witness wasn't even at the CMA at the time of the

11 merger.  That was in 2004.  Certainly the --

12      THE COURT:  Sustained, no foundation.

13      MR. STRUMWASSER:  Q.  When did you start at --

14      A.  August of 2004.

15      Q.  So do you recall whether there was a

16 substantial increase, whether CMA experienced a

17 substantial increase in complaints from Wellpoint and

18 Anthem in 2004 and '5?

19      A.  No.

20      Q.  You don't recall, or there weren't?

21      A.  I recall.  There was not a comparable spike.

22      Q.  Do you recall whether there was any comparable

23 spike with respect to the Aetna/Prudential merger?

24      A.  I don't even know when that occurred.

25      Q.  There was some testimony about whether or not
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 1 there were complaints against PacifiCare/United arising

 2 out of the PPO business.  Do you recall that discussion

 3 with Mr. Velkei?

 4      A.  About PPO?

 5      Q.  Excuse me -- about HMO business?

 6      A.  Yes.

 7      Q.  First of all, would you describe for the Judge

 8 the difference in compensation models, PPO versus HMO?

 9      A.  In a PPO model, it is a fee-for-service

10 arrangement, where the physician provides a service and

11 submits a claim to the insurer for payment.  The claims

12 are paid individually.

13          In a capitated arrangement, which is a vast

14 majority of HMO claims -- or HMO services, many

15 physicians are paid on a capitated basis.  They're paid

16 a certain amount per member per month, not on

17 individual claim issues.

18      Q.  So if there's a problem with a company paying

19 healthcare claims, is that likely to occur more in the

20 HMO or the PPO setting?

21      A.  More likely in the PPO setting.

22      Q.  Are there instances in which HMO companies

23 have fee-for-service arrangements that are subject to

24 the jurisdiction of the DMHC?

25      A.  Yes.
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 1      Q.  What do you call those?

 2      A.  Some are just simple fee-for-service HMO

 3 contracts.  Some are what they call POS, point of

 4 service, place of service -- I'm sorry.  I don't recall

 5 which it is, but we call them POS claims -- where the

 6 patient has a traditional HMO product, but they have

 7 the -- they pay more for the flexibility to be able to

 8 go out of network and receive some benefits if they

 9 choose.

10      Q.  So take a look, if you will, at what we here

11 call Exhibit 5077.  You will know it by its Bates

12 numbers at the lower right ending in 7074 [sic].

13      A.  I'm sorry.  What is the number?

14      Q.  7074.

15      MR. VELKEI:  5074?  Or the Bates number?

16      MR. STRUMWASSER:  The last four digits of the

17 Bates number.  The full number is PAC0447040.  Sorry,

18 7040.

19      THE WITNESS:  Okay.

20      MR. STRUMWASSER:  Q.  Do you see any POS claim

21 issues in Exhibit 5077?

22      A.  Yes.

23      Q.  Would you call those -- indicate to the Judge

24 where you see those?

25      A.  On Page 2, Lines 25 and Lines 26, and also on
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 1 Page 3 on Line 29 and also Line 38 and Line 39.

 2      MR. VELKEI:  I'm sorry, Michael.  I'm completely

 3 lost.  This isn't the first time today.  What exhibit

 4 are you on?

 5      MR. STRUMWASSER:  5077.

 6      Q.  Ms. Black, would you just give Mr. Velkei a

 7 moment to get the exhibit.

 8      A.  Sure.

 9      MR. VELKEI:  Go ahead.  I'm sorry.

10      THE WITNESS:  On Page 2, Lines 25 and 26.  On

11 Page 3, Line 29 and Line 38.  And on Page 4, Line 39.

12      MR. VELKEI:  What was the question?

13      THE COURT:  Identifying POS issues.

14      MR. STRUMWASSER:  Q.  So Ms. Black, those would

15 have been essentially fee-for-service claims arising

16 out of the HMO business; is that right?

17      A.  Correct.  Products regulated by the Department

18 of Managed Healthcare.

19      Q.  While we're on 5077, same document, can you

20 indicate -- first of all, are you able to read this?

21      A.  Yeah, pretty much.

22      Q.  Is it, as Mr. Velkei would say, fair to say

23 that a large number of the resolutions shown here were

24 resolved by the company re-adjudicating the claim?

25      A.  Yes.
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 1      Q.  Can you just identify on the first page or

 2 give us some flags on some examples.

 3      A.  Line No. 3; Line No. 4; Line No. 6;

 4 Line No. 8; No. 9; No. 11; Line No. 14; No. 15; No. 16.

 5      Q.  That's good enough, thanks.  So those were

 6 claims in which the original processing by PacifiCare

 7 was incorrect, right?

 8      A.  Right.  Those weren't individual claims.

 9 They're listed by physician and encompass many claims.

10      Q.  So now, first of all, with respect to the

11 letter to DMHC in evidence, Exhibit 5082, the February

12 16th, 2007 letter --

13      A.  If you can just give me a minute to find it.

14          Yes.

15      Q.  First of all, was there a roughly

16 contemporaneous letter to an attorney at CDI?

17      MR. VELKEI:  Objection, leading.

18      THE COURT:  Overruled.

19      THE WITNESS:  Yes.

20      MR. STRUMWASSER:  Q.  With -- what would be the

21 relationship between the complaints in that letter and

22 the Link letter?

23      A.  They are similar complaints, however, my

24 center drafted the February 16th letters, and our

25 general counsel drafted the March -- I think it was
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 1 27th letter.

 2      Q.  And is there anything in the HMO model that

 3 would explain why the Department -- the CMA complaint

 4 to the Insurance Commissioner would speak about

 5 misconduct and violations of law?

 6      MR. VELKEI:  Objection, lack of foundation.

 7          But I would ask, could you read that?

 8      MR. STRUMWASSER:  You know what?  Let's bury it

 9 instead of reading it.

10      Q.  I'll try it again.  We have a series of

11 complaints to DMHC about people who are generally

12 covered by the HMO companies, right?

13      A.  Okay.

14      Q.  And we have a set of complaints to CDI about

15 people who have PPO contracts, right?

16      A.  Right.

17      Q.  And I believe you testified that the HMO

18 people were, for the most part but not entirely, paid

19 on a capitated basis?

20      A.  Correct.

21      Q.  I suppose we ought to, just for completeness,

22 say what "capitation" means.

23      A.  Capitation, I think I was explaining earlier,

24 is when a physician office is paid based on number of

25 enrollees for the particular insurer.  They're paid a
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 1 per member, per month rate, not paid on individual

 2 services or claims that they provide.

 3      Q.  On the other side, the DOI side, the PPO

 4 folks, you have complaints about how claims were

 5 administered, right?

 6      A.  Correct.

 7      Q.  So is it or is it not fair to say, where are

 8 the complaints that we see in the CDI letter in the

 9 DMHC letter?

10      A.  Sorry.  Lost me there.

11      THE COURT:  Me too.

12      MR. STRUMWASSER:  You know what?  It is getting so

13 late that I'm not going to even pursue it.  I think we

14 got it.

15      THE COURT:  All right.

16      MR. VELKEI:  Couple more questions?

17      THE COURT:  If they're really short.

18      MR. VELKEI:  Just real quick.

19            RECROSS-EXAMINATION BY MR. VELKEI

20      MR. VELKEI:  Q.  Back to that 5077.  So if I

21 understand your testimony --

22      A.  I'm sorry.  I don't know what document that

23 is.

24      Q.  That's the chart that you were looking at with

25 the Department's lawyer, Exhibit 5077, where you talked
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 1 about which ones had been re-adjudicated.

 2      A.  Yes.  I'm sorry.  I just want to pull it out.

 3      Q.  That's okay.  Take your time.  I know it's

 4 getting late.  I apologize.

 5      A.  Is that the 040 in the bottom right corner?

 6      Q.  Yes, it is.

 7      A.  Yes.

 8      Q.  Just the first question I had is you had

 9 identified some that are point of service?

10      A.  Yes.

11      Q.  So there are at least a few of these entries

12 that aren't even subject to Department jurisdiction; is

13 that your testimony?

14      A.  To Department of Insurance jurisdiction?

15      Q.  Yes.

16      A.  Yes, there are some issues on here that are

17 issues that we would address with the Department of

18 Managed Healthcare.

19      Q.  You've noted that there were a number of

20 instances where the claim had been re-adjudicated,

21 correct?

22      A.  Yes.

23      Q.  That doesn't mean that PacifiCare made a

24 mistake, correct?  It could have been the doctor just

25 as easily?
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 1      A.  No.  These were issues where the contract was

 2 not loaded or the claims were paid at the incorrect

 3 rates, so it was a rework to correct the incorrect

 4 payments made.

 5      Q.  Are you now recollecting this, or are you

 6 getting this from this chart?

 7      A.  No.  That's a common -- it was a common

 8 practice.  It happened every day.  I remember this.

 9      Q.  But we went over a situation where a doctor

10 didn't submit his new taxpayer identification.

11      A.  Yes.

12      Q.  And that caused him to be treated as out of

13 network --

14      A.  Yes.

15      Q.  -- remember?

16      A.  Yes.

17      Q.  And once he submitted that new taxpayer

18 identification information, that claim would have been

19 reworked, re-adjudicated?

20      A.  Correct.

21      Q.  And that was through no fault of PacifiCare

22 that that happened.

23      A.  That's correct.  That was the minority of the

24 types of claims that needed to be re-adjudicated.

25      Q.  So it's certainly possible that one or more of
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 1 these claims that were re-adjudicated involved

 2 something that the doctor failed to do, not

 3 PacifiCare/United?

 4      A.  It's not likely.

 5      Q.  But possible?

 6      A.  It's possible, but not likely.

 7      MR. VELKEI:  No further questions.  But we do want

 8 to not release the witness, your Honor.

 9      THE COURT:  All right.

10      MR. VELKEI:  To come back in our case in chief

11 potentially.

12      THE COURT:  Okay.

13      MR. STRUMWASSER:  Nothing further for the witness

14 right now.  I have one other item for your Honor.

15      THE COURT:  Thank you very much.  You're free to

16 go for now.

17      MR. VELKEI:  Thank you.  It's been a long day, I

18 know.

19      MR. STRUMWASSER:  Your Honor, tomorrow we have

20 Mr. Brunelle continuing testimony.

21      THE COURT:  Okay.

22      MR. STRUMWASSER:  And one of the things he was

23 going do was to sponsor his violation letters.

24      THE COURT:  Okay.

25      MR. STRUMWASSER:  In order to assist your Honor
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 1 and the parties, we have made a list of those.

 2      THE COURT:  Okay.

 3      MR. STRUMWASSER:  And we have taken the liberty of

 4 designating them from our next in order on.

 5      THE COURT:  Okay.

 6      MR. STRUMWASSER:  I just thought that would be

 7 helpful to speed things along tomorrow.

 8      THE COURT:  Sure.  Okay.

 9      MR. STRUMWASSER:  Then the other item I would have

10 is just -- we don't need to do it today, but I think we

11 are reaching the point where we're going to need to

12 talk about who the respondent is for purposes of

13 calling witnesses.

14      THE COURT:  Have you talked to them about making

15 sure that it's all set up for tomorrow?

16      MR. STRUMWASSER:  I hope so.  Ms. Rosen is taking

17 care of it, but she's flying to L.A. right now.

18      THE COURT:  Okay.

19      MR. STRUMWASSER:  We could be surprised, but no

20 one will be more surprised than she.

21      THE COURT:  We start at 9:00.  And she's going to

22 be in L.A. again?

23      MR. STRUMWASSER:  Yes.

24      THE COURT:  All right.

25          We'll see you tomorrow at 9:00.
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 1      MR. STRUMWASSER:  Yes, your Honor.

 2      MR. VELKEI:  Same conference room?

 3      THE COURT:  Yes, that's right.

 4          (Whereupon, the proceedings recessed

 5           at 4:12 o'clock p.m.)
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 1 Wednesday, January 6, 2010          9:11 o'clock a.m.

 2                        ---o0o---

 3                  P R O C E E D I N G S

 4      THE COURT:  This is on the record, this is before

 5 the Insurance Commissioner in the matter of PacifiCare

 6 Life and Health Insurance Company.  This is OAH Case

 7 No. 2009061395, Agency No. UPA 2007-00004.  Today's

 8 date is January 6th, 2010.

 9          All counsel are present.  And respondent is

10 present in the person of?

11      MS. BERKEL:  Sue Berkel.

12      THE COURT:  Sue Berkel.  And we are in San

13 Francisco, and some are in Los Angeles.

14          Did you want the people in Los Angeles to

15 state their appearance for the record?

16      MR. VELKEI:  Sure.

17      THE COURT:  So for the record, in Los Angeles, who

18 is appearing on behalf of the Department of Insurance?

19      MS. ROSEN:  Andrea Rosen, appearing for the

20 Department, your Honor.

21      THE COURT:  And for PacifiCare?

22      MS. EVANS:  Katherine Evans for PacifiCare.

23      MR. CAHILL:  And Andrew Cahill for PacifiCare.

24      THE COURT:  And how do you spell your name?

25      MR. CAHILL:  C-A-H-I-L-L.
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 1      THE COURT:  It is a little difficult for the court

 2 reporter to hear every word, so please speak as

 3 carefully as you can.  And if she can't hear you or has

 4 a problem, she'll let you know.

 5          Mr. Burrell -- you've been -- is that right?

 6 No, that's not right.  Brunelle.  It's Mr. Brunelle,

 7 B-R-U-N-E-L-L-E.  You've been previously sworn in this

 8 matter, so you're still under oath.  If you could just

 9 state your name and spell it for the record.

10      THE WITNESS:  Steven, S-T-E-V-E-N, Brunelle,

11 B-R-U-N-E-L-L-E.

12      THE COURT:  Could you try and make it a little

13 louder?

14      MS. ROSEN:  We can make it louder.

15      THE WITNESS:  Does that help?

16      THE COURT:  Yeah, that helps a lot.

17          I think Mr. Gee is questioning; is that

18 correct?

19      MR. GEE:  Ms. Rosen.

20      THE COURT:  Go ahead, Ms. Rosen.

21      MS. ROSEN:  Yes.  This is the end part of the

22 direct examination.  And at the request of the

23 respondent, we have separated the violation letters

24 authored by Mr. Brunelle into complainants who were

25 specifically pled in the order to show cause dated
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 1 January 25th, 2008 and the ones that -- there are

 2 additional ones that were not included in the OSC but

 3 will be included in the future.

 4          So at this time, I would like to ask

 5 Mr. Brunelle to take a look at the violation letters

 6 that were issued for the complainants in the order to

 7 show cause.

 8          Your Honor, we have prepared a spreadsheet for

 9 your convenience.

10      THE COURT:  Yes, I do have it.

11      MS. ROSEN:  It's not our intent to admit the

12 spreadsheet into evidence; however, if you would like

13 to use it as an aid, we thought it might expedite the

14 numbering and introduction of the exhibits.

15          At this time, I'd like to request that you

16 mark for identification 166 through 178.

17      THE COURT:  All right.  If you give me one minute.

18      MS. ROSEN:  No rush.

19      THE COURT:  166 is a letter dated January 17th,

20 2007.  These are violation letters.

21      MS. ROSEN:  I believe our last exhibit was 165,

22 but --

23      THE COURT:  I believe that's correct.  I'm just

24 trying to find the right page.

25          Yes.  So 166 is a letter dated January 17th,
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 1 2007.

 2          (CDI Exhibit 166 marked for identification)

 3      MS. ROSEN:  Some of these letters have the same

 4 date, so I don't know if you want to include the CSB

 5 number or the Bates range, whatever is best to

 6 distinguish one from the next.

 7      THE COURT:  Let's see when we get to one like

 8 that.

 9          Okay.  Exhibit 167 is a letter dated January

10 30th, 2007.

11          (CDI Exhibit 167 marked for identification)

12      THE COURT:  168 is a letter dated February 2nd,

13 2007.

14          (CDI Exhibit 168 marked for identification)

15      THE COURT:  169 is another letter dated February

16 2nd, 2007.

17          (CDI Exhibit 169 marked for identification)

18      MS. ROSEN:  Has a CSB number of 6225605?

19      THE COURT:  Correct.  And the one previously is

20 6229988.

21          Exhibit 170 is another letter dated February

22 2nd.

23          (CDI Exhibit 170 marked for identification)

24      MS. ROSEN:  That has a CSB number of 6224425.

25      THE COURT:  The next is 171, is dated February
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 1 13th, 2007.

 2          (CDI Exhibit 171 marked for identification)

 3      THE COURT:  172 is February 28th, 2007.

 4          (CDI Exhibit 172 marked for identification)

 5      THE COURT:  173 is March 7th, 2007.

 6          (CDI Exhibit 173 marked for identification)

 7      THE COURT:  174 is March 8th, 2007.

 8          (CDI Exhibit 174 marked for identification)

 9      THE COURT:  All right.  There's a second March

10 8th, which is 175, and that is 624031 [sic].

11          The previous one is?

12      MS. ROSEN:  -0317, right.

13      THE COURT:  I don't see that number.  I see

14 6189126.

15          (CDI Exhibit 175 marked for identification)

16      THE COURT:  March 15th is Exhibit 176.

17          (CDI Exhibit 176 marked for identification)

18      THE COURT:  March 20th is 177.

19          (CDI Exhibit 177 marked for identification)

20      THE COURT:  And January 4th, 2008 is 178.

21          (CDI Exhibit 178 marked for identification)

22      THE COURT:  Shall we stop there?

23      MS. ROSEN:  For the moment.

24      THE COURT:  All right.

25      MS. ROSEN:  Yes.
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 1                     STEVEN BRUNELLE,

 2          called as a witness by the Department,

 3          having been previously duly sworn, was

 4          examined and testified further as

 5          hereinafter set forth:

 6        DIRECT EXAMINATION BY MS. ROSEN (resumed)

 7      MS. ROSE:  Q.  Mr. Brunelle?

 8      A.  Yes?

 9      Q.  I'd like to ask you, do you recognize Exhibits

10 166 through 178 marked for identification?

11      A.  I do.

12      Q.  What kind of documents are these?

13      A.  These are violation letters that I authored

14 and sent to PacifiCare after completing my

15 investigation of these claim complaints.

16      Q.  They all involve PacifiCare Life and Health

17 Insurance Company insureds?

18      A.  Yes, they do.

19      MS. ROSEN:  Okay.  I'd like to move Exhibits 166

20 through 178 in evidence, your Honor.

21      THE COURT:  Any objection?

22      MR. VELKEI:  No, your Honor.

23      THE COURT:  All right they're admitted.

24          (CDI Exhibits 166 through 178 admitted

25           into evidence)
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 1      MS. ROSEN:  So next, your Honor, we have

 2 identified and presented -- I'd like to ask that these

 3 be marked in a similar fashion, violation letters.

 4      MR. VELKEI:  Excuse me, Ms. Rosen --

 5      THE COURT:  Go ahead.

 6      MS. ROSEN:  PacifiCare complainants.

 7      THE COURT:  I'm sorry.  Did you finish?

 8      MS. ROSEN:  Yes.  The remaining ones that are

 9 listed on the spreadsheet, and we can go through those.

10      THE COURT:  Okay.  Did you have an objection?

11      MR. VELKEI:  Yes, your Honor.  I wanted a

12 clarification.  For obvious reasons, if it isn't in the

13 OSC, our view is it can't be included in this

14 proceeding.

15          But we did receive written notice

16 substantially in advance of the hearing, in fact, in

17 November of '08, that there were a category of alleged

18 consumer violations that the Department intended to

19 prosecute in this proceeding.  They were violations

20 based on consumer complaint investigations conducted

21 during 2006 and up to October 1, 2007.

22          Are these those complaints?

23      MS. ROSEN:  You're referring to the notice of

24 additional violations that was issued to PacifiCare on

25 November 7th, 2008?
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 1      MR. VELKEI:  Yes.  We actually have a chart

 2 evidencing what those additional complaints were going

 3 to be.  I just haven't had an opportunity to check that

 4 chart against the documents you want to mark for

 5 identification.

 6      MS. ROSEN:  Yes, they are.

 7      MR. VELKEI:  Is there a way, as we go through each

 8 one, that I can just check against the chart that was

 9 provided in '08 to the company to make sure that, in

10 fact, these are the same violation or complaint

11 letters?

12      MS. ROSEN:  I don't recall.  It's been a while

13 since that chart was created.  I don't recall if we put

14 the individual names -- we have -- definitely have the

15 individual names on the chart, as I recall.  I don't

16 have it in front of me.

17      MR. VELKEI:  Yes.

18      MS. ROSEN:  But what I don't recall is if I put

19 the CSB numbers on.

20      MR. VELKEI:  Says "Name, "Date Of Service,"

21 "Number Of Claims."

22      MS. ROSEN:  Okay.  Well, date of service is on the

23 violation letters.  Obviously we've redacted the names.

24 So between the date of service and the names on that

25 chart and -- I guess what you might be missing is the
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 1 CSB numbers.

 2      MR. VELKEI:  Our view is there's no objection on

 3 this side for marking these documents for

 4 identification and discussing them, as long as these

 5 are the same documents we were given notice of last

 6 year, well in advance of the hearing.

 7          So we can verify that after -- at the break,

 8 to make sure.  As long as we have an agreement that

 9 those are the only documents at this point that are

10 going to be marked for identification, we're okay on

11 this side of the table.

12      MR. STRUMWASSER:  We've given the Judge a list

13 already in the order in which we're going to mark them.

14 Your objection is when we move them, right?

15      THE COURT:  I think he's saying, first of all, he

16 wants to know if these match the ones that he was given

17 notice about.

18      MS. ROSEN:  And I believe that is true.

19      THE COURT:  Right.  Is there any way to verify

20 that?

21      MS. ROSEN:  Well, there's a couple of different

22 ways.  First of all, all of these letters obviously

23 were addressed to the respondent on the date they were

24 issued.  So they've been in the possession of the

25 respondent since the date they were received in the
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 1 mail.  I think you can notice that every single one of

 2 these letters is addressed to a PacifiCare

 3 representative.

 4          So PacifiCare has been in possession of these

 5 letters since the day they were put -- you know,

 6 shortly after they were put in the mail.  So they

 7 certainly have the internal ability to link up these

 8 individual violation letters with the name of the

 9 PacifiCare insured.  If they don't wish to do that work

10 themselves, we can consider another alternative.  But

11 these are letters that were issued to the company.

12      MR. VELKEI:  Ms. Rosen, I'm happy to work with

13 you.  The question I have is, can we match up the

14 letters that you want to mark for identification to the

15 chart that was provided last year of the additional

16 consumer violations?

17          If we can, and your representation is that we

18 can, we can just circle back at the lunch hour and try

19 to line them up.  I just want to make sure that the

20 understanding is, at this point, the only ones that are

21 being marked for identification fall into this category

22 that you were giving written notice of.  And I

23 understand that your representation is that they do.

24 So, Michael, I'm not sure why you're resisting.

25      MR. STRUMWASSER:  I don't know that all of them
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 1 are.  I also don't know why we need to do this.  We've

 2 already been through this process with Mr. Masters.

 3 And, you know, we have a process in place to

 4 expeditiously mark the documents and have the witness

 5 authenticate them.

 6          The question you raise, I don't think, has

 7 been -- raises an issue that has in the past been

 8 important to the Judge's ruling on admissibility.  But,

 9 I mean, I would like us to go through the process of

10 just marking them in the order we've given the Judge

11 and go like that.  What Ms. --

12      THE COURT:  I don't mind marking them in that

13 order.  I think there's a different objection that they

14 want to make.  And they want to make that objection

15 based on specific things.  Even if I overrule the

16 objection, it makes it easier for somebody who is

17 reviewing my ruling to have that separated out.  And I

18 appreciate that.

19          So I think we can wait until the break and

20 figure it out.  But -- and we might have to designate

21 different numbers.  But I think that, since they've

22 taken the time to do this, we should just do this in

23 this order.  But I appreciate your concern that there

24 may be different categories.

25      MR. VELKEI:  Thank you, your Honor.
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 1      THE COURT:  We're at 179, correct?

 2      MS. ROSEN:  We are, your Honor.

 3      THE COURT:  And it goes from 179 --

 4      MS. ROSEN:  -- through 223.

 5      THE COURT:  So that's going to take me a while.

 6          Is there something else that you could do

 7 while I'm doing that?  Please feel free.

 8          We can start going through them and see where

 9 it goes.

10          So Exhibit 179 is a violation letter dated

11 January 2nd, 2007.

12          (CDI Exhibit 179 marked for identification)

13      THE COURT:  180 is a violation letter dated

14 January 4th, 2007.

15          (CDI Exhibit 180 marked for identification)

16      THE COURT:  181 is a violation letter dated

17 February 2nd, 2007.

18          (CDI Exhibit 181 marked for identification)

19      THE COURT:  182 is a violation letter dated

20 February 8th, 2007.

21          (CDI Exhibit 182 marked for identification)

22      THE COURT:  183 is a violation letter dated

23 February 23rd [sic], 2007.

24          184 is a violation letter dated February 27th

25 [sic] --
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 1      MR. GEE:  I'm sorry.  I have 183 as February 21st.

 2      MR. VELKEI:  I do too.

 3      THE COURT:  Oops, I missed one.  Thank you.

 4          So 183 is a February 21st.

 5          (CDI Exhibit 183 marked for identification)

 6      THE COURT:  184 is February 23rd.

 7          (CDI Exhibit 184 marked for identification)

 8      THE COURT:  185 is February 27th.

 9          (CDI Exhibit 185 marked for identification)

10      THE COURT:  186 is February 28.

11          (CDI Exhibit 186 marked for identification)

12      THE COURT:  187 is March 1st.

13          (CDI Exhibit 187 marked for identification)

14      THE COURT:  Okay.  So the first March 1st letter

15 is 6236846.

16          188 is also a March 1st letter, and it's

17 No. 6233559.  That was -- oops.

18          (CDI Exhibit 188 marked for identification)

19          187 --

20      MS. ROSEN:  March 15th should be 189.

21      THE COURT:  Okay.  186 is a February 28th letter,

22 right?  I'm off one.

23      MS. ROSEN:  Yes.

24      THE COURT:  185 is the 27th.  184 is a 23.  So

25 that's where I'm off.
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 1          So 184 is a February 23rd letter.

 2      MS. ROSEN:  Correct.

 3      THE COURT:  185 is a February 27th letter.

 4          186 is a February 28th letter.

 5          187 is a March 1st, letter but that's the

 6 6236846.

 7          Then 188 is a March 1st letter, and it is

 8 62333559.

 9      MS. ROSEN:  Just two 3s.  6233559.

10      THE COURT:  Right.

11          Next is 189, a March 15th letter.

12          (CDI Exhibit 189 marked for identification)

13      THE COURT:  190 is a March 22nd letter.

14          (CDI Exhibit 190 marked for identification)

15      THE COURT:  191 is a March 29th letter.

16          (CDI Exhibit 191 marked for identification)

17      THE COURT:  192 is an April 3rd letter.  All

18 right.  That April 3 letter is 6242218.

19          (CDI Exhibit 192 marked for identification)

20      THE COURT:  193 is an April 3rd letter, and that

21 one is 6211913.

22          (CDI Exhibit 194 marked for identification)

23      THE COURT:  194 is an April 4th letter.  And that

24 will be 6245253.

25          (CDI Exhibit 194 marked for identification)
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 1      THE COURT:  195 is an April 4th letter, which is

 2 6244472.

 3          (CDI Exhibit 195 marked for identification)

 4      THE COURT:  196 is an April 5th letter, and it is

 5 6242634.

 6          (CDI Exhibit 196 marked for identification)

 7      THE COURT:  197 is an April 5th letter.  And it is

 8 6245084.

 9          (CDI Exhibit 197 marked for identification)

10      THE COURT:  198 is an April 10th letter, and it is

11 6245240.

12          (CDI Exhibit 198 marked for identification)

13      THE COURT:  And 199 is an April 10th letter, and

14 it is 6244199.

15          (CDI Exhibit 199 marked for identification)

16      THE COURT:  200 is an April 11th letter.

17          (CDI Exhibit 200 marked for identification)

18      THE COURT:  201 is an April 12th letter.

19          (CDI Exhibit 201 marked for identification)

20      THE COURT:  202 is an April 17th letter.

21          (CDI Exhibit 202 marked for identification)

22      THE COURT:  203 is a May 1st letter.

23          (CDI Exhibit 203 marked for identification)

24      THE COURT:  203 [sic] is a May 3rd letter.

25      MR. STRUMWASSER:  Is that 204?
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 1      THE COURT:  Yes.  204 is a May 3rd letter.

 2          (CDI Exhibit 204 marked for identification)

 3      THE COURT:  205 is a May 4th letter.

 4          (CDI Exhibit 205 marked for identification)

 5      THE COURT:  And 206 is a May 15th letter.

 6          (CDI Exhibit 206 marked for identification)

 7      THE COURT:  207 is a June 5th letter, which is

 8 6256956.

 9          (CDI Exhibit 207 marked for identification)

10      THE COURT:  And 208 is a June 5th letter that is

11 6257697.

12          (CDI Exhibit 207 marked for identification)

13      THE COURT:  June 12th is 209.

14          (CDI Exhibit 209 marked for identification)

15      THE COURT:  July 6th is 210.

16          (CDI Exhibit 210 marked for identification)

17      THE COURT:  July 11th is 211.  It's 6262780.

18          (CDI Exhibit 211 marked for identification)

19      THE COURT:  213 is July 11th --

20      MR. STRUMWASSER:  I'm sorry?

21      MR. GEE:  212.

22      THE COURT:  Oh.  212 is July 11th, '07.  And it is

23 6262078.

24          (CDI Exhibit 212 marked for identification)

25      THE COURT:  213 is July 14th.
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 1          (CDI Exhibit 213 marked for identification)

 2      THE COURT:  214 is July 18th.

 3          (CDI Exhibit 214 marked for identification)

 4      THE COURT:  220 -- sorry.  215 is July 20th.

 5          (CDI Exhibit 215 marked for identification)

 6      THE COURT:  216 is July 27th.

 7          (CDI Exhibit 216 marked for identification)

 8      THE COURT:  August 14th is 217.

 9          (CDI Exhibit 217 marked for identification)

10      THE COURT:  August 17 is 218.  This is -- 218 is

11 6271413.

12          (CDI Exhibit 218 marked for identification)

13      THE COURT:  And 19 is an August 17 letter,

14 6270292, that's 219.

15          (CDI Exhibit 219 marked for identification)

16      THE COURT:  220 is January 2nd, 2008.

17          (CDI Exhibit 220 marked for identification)

18      THE COURT:  221 is January 17th, 2008.

19          (CDI Exhibit 221 marked for identification)

20      THE COURT:  222 is January 22nd, 2008.

21          (CDI Exhibit 222 marked for identification)

22      THE COURT:  And February 6th is -- 2008 is 223.

23          (CDI Exhibit 223 marked for identification)

24      THE COURT:  That seems to cover it.

25          Okay.  Go ahead.
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 1      MS. ROSEN:  Q.  Mr. Brunelle, referring to

 2 exhibits marked for identification 179 through 223;

 3 could you -- do you recognize these?

 4      A.  Yes, I do.

 5      Q.  And could you describe these documents?

 6      A.  These are violation letters that I issued,

 7 authored and issued, to PacifiCare on complaint files

 8 once I concluded my investigation of those complaints.

 9      Q.  And the dates -- for the dates that are marked

10 on the letters?

11      A.  That's correct.

12      MS. ROSEN:  Okay.  Thank you very much.

13          Your Honor, I'd like to ask that these

14 exhibits be moved into evidence at this time.

15      THE COURT:  I think I will defer that until you

16 manage to look and see that these are the ones that you

17 are speaking of.

18      MR. VELKEI:  Thank you, your Honor.  Appreciate

19 that.

20      THE COURT:  Okay.

21          Go ahead.  Do you have anything else for this

22 witness?

23      MS. ROSEN:  I do not.

24      THE COURT:  All right.

25          Cross-examination?
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 1              CROSS-EXAMINATION BY MS. EVANS

 2      MS. EVANS:  Q.  Good morning, Mr. Brunelle.  I'm

 3 Katie Evans, and I represent PacifiCare.

 4          I think we typically take a break in about a

 5 half an hour, but obviously, if you need a break before

 6 that, just let us know.

 7      THE COURT:  Let us know.  This is a fine time to

 8 take a break if you need one.

 9      MS. EVANS:  Q.  In preparation for your testimony

10 today and also on December 16th -- and I may sometimes

11 say "today," but what I mean is when we began on

12 December 16th and also today.

13      A.  Okay.

14      Q.  In preparation for that testimony, did you

15 review any documents?

16      A.  Yes, I did.

17      Q.  What documents?

18      A.  The claim files for the violation letters.

19 Let's see here.  The files that were in the OSC.  And I

20 believe that's what I can recall looking at at this

21 point.

22      Q.  When you say "the claim files for the

23 violation letters," are you referring to the exhibits

24 we just marked, 179 through 223, or some other

25 violation letters?
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 1      A.  Just actually the 13 or so files.  I think I

 2 had 13 that maybe in the OSC, those 13 files.

 3      Q.  And do you recall approximately when you

 4 reviewed those files?

 5      A.  Probably it was in early December of last

 6 year.

 7      Q.  To whom did you speak about the subject matter

 8 of your testimony?

 9      A.  In preparation for this proceeding?

10      Q.  That's correct.

11      A.  Just to my attorney.

12      Q.  Approximately how long did you spend

13 preparing?

14      A.  Probably several days.

15      Q.  Were you asked to produce any documents in

16 connection with this litigation?

17      A.  Yes.

18      Q.  What documents did you produce?

19      A.  As I recall, it was my documentation on my

20 computer, such as my e-mails, of course, the claim

21 files for all the files that violations were cited, and

22 any notes or any documentation regarding meetings that

23 transpired during -- team meetings that we had during

24 this entire project.  And did I turn over all that

25 documentation.
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 1      Q.  Again, just to clarify, when you say that you

 2 turned over the claim files relating to the violations

 3 cited, does that refer to all of the exhibit -- I think

 4 all of them, from 166 through 223, that we marked today

 5 for identification?

 6      A.  To my knowledge, yes.

 7      Q.  Are there any documents you relied upon in

 8 giving your testimony today and also on December 16th

 9 that you did not produce -- or provide to your counsel

10 to be produced in this litigation?

11      A.  No.  I turned over everything that I had that

12 I could locate.

13      Q.  Are you familiar with anything that you know

14 you relied on in preparing these violation letters that

15 we looked at today that you weren't able to locate?

16      A.  No.  There wasn't any documentation of that

17 sort or any information that I could find that I had

18 not turned in, turned over for this proceeding.

19      Q.  I'd like to turn your attention to Exhibit 1

20 in this case.  And I don't -- I know we have a copy of

21 the exhibits that have already been entered that I can

22 show to you.  I don't know --

23          Did you bring your own?

24      MS. ROSEN:  No.  You were on the record with the

25 exhibits.  We expected you to bring the exhibits.



1420

 1      MR. VELKEI:  Your Honor, did you need a copy of --

 2      THE COURT:  The one thing we do get in the file.

 3      MS. EVANS:  I'm sorry.  Do you have your exhibit

 4 binders in Oakland?

 5      THE COURT:  We have some of them in here and not

 6 others.  But the Exhibit 1 is pretty easy to access.

 7      MS. EVANS:  Yeah, it's the OSC.

 8      THE COURT:  Are you going to ask about other ones?

 9      MS. EVANS:  I will be.  For the most part, they

10 are in those boxes, Mr. Velkei, that you can pass out.

11      MR. VELKEI:  Sounds good.  I've got them right

12 here.

13      MS. EVANS:  That you can pass out in Oakland.

14          This is at Tab 2.  Sorry for extra....

15      THE COURT:  Okay.

16      MS. ROSEN:  So do you have a copy for

17 Mr. Brunelle?

18      MS. EVANS:  Yes, I do.  And actually, for this one

19 I have copies for everybody.  I think they may have

20 been from his direct examination, but I just have a

21 copy for him.

22      Q.  So Mr. Brunelle, this has been marked as

23 Exhibit 1 in this litigation.  Have you seen this

24 document before?

25      A.  I did see it when it was first issued.
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 1      Q.  What is this document, to your knowledge?

 2      A.  This is the order to show cause that was

 3 issued against PacifiCare that results in this

 4 proceeding today.

 5      Q.  I think you just testified that you first saw

 6 it when it was issued?

 7      A.  Yes.

 8      Q.  Do you recall the date?

 9      A.  I don't recall a date.  I think it was

10 sometime in 2008, I can't remember exactly when it was

11 issued.  It was something that was brought to our

12 attention when this was filed, those of us that were on

13 the PacifiCare team.  But I don't remember exactly when

14 it was.

15      Q.  Would you turn to --

16      MR. STRUMWASSER:  I think Mr. Brunelle is going to

17 have to be careful about letting paper fall on the

18 microphone.

19      THE WITNESS:  Thank you.

20      THE COURT:  You don't want to take it farther

21 away.

22      THE WITNESS:  There we go.  Can you hear me now?

23      THE COURT:  Yes.

24      MS. EVANS:  Q.  Can you turn to Page 28?

25      A.  Okay.
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 1      Q.  Do you see the date that this document is

 2 dated?

 3      A.  Yes.  It says "1/25/08."

 4      Q.  Does that refresh your recollection at all as

 5 to when you may have seen it?

 6      A.  Yes, it does.

 7      Q.  Do you believe it was likely at the end of

 8 January 2008?

 9      A.  Very likely that's when I first saw this.

10      THE COURT:  You're on the microphone again.

11      MR. STRUMWASSER:  I think it may actually be

12 easier if Mr. Brunelle moves the microphone a little to

13 his right.

14      THE WITNESS:  There we go.  Sure.

15          (Reporter interruption)

16          (Record read)

17      THE COURT:  Was that your answer, Mr. Brunelle?

18      THE WITNESS:  That was correct, yes.

19      MS. EVANS:  Q.  Sorry.  Just to get back on track,

20 have you reviewed this document subsequent to that time

21 since late January 2008?

22      A.  Not that I can recall.

23      Q.  Thank you.  If you would look at Pages 1

24 through 12.  And you don't have to review them in

25 their -- 1 through 13.  If you could just review them
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 1 briefly.  Then I'll ask you my questions.

 2      A.  All right.

 3          Okay.

 4      Q.  Does your testimony this morning and on

 5 December 16th -- it does not address this portion of

 6 the OSC, does it?

 7      A.  It appears that most of this part of the OSC

 8 is -- it feels like some of this is about what our

 9 field claims bureau may have looked at and provider

10 complaints.  So at least on a quick review here, it

11 looks like the bulk of this section may not have been

12 about what I was -- what we had talked the other day so

13 far.

14          That was your question?

15      Q.  That's correct.  So stay on Page 13.

16      A.  Okay.

17      Q.  So from Page 13, I believe, through the --

18 through Page 27, if you could review that briefly.

19      A.  Okay.  I've done that.

20      Q.  And I would refer to this as the statement of

21 specific charges section.  My question is, did you --

22 are you familiar with this portion of the OSC?

23      A.  Yes.

24      Q.  Did you draft any portion of this section from

25 Page 13 to 27?
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 1      A.  No, I did not.

 2      Q.  Do you recall if you reviewed it prior

 3 to -- anything in this section prior to January 25th,

 4 2008?

 5      A.  No, I don't recall ever looking at any of this

 6 prior to that date.

 7      Q.  But you are familiar with the complaints

 8 referenced herein?

 9      A.  Yes, I am.

10      Q.  Did you discuss with anyone the member

11 complaints that are included in this OSC prior to

12 January 25th, 2008?

13      A.  I did not discuss any of these cases.  I did,

14 of course, complete legal referral -- which brought

15 this case to our legal division -- that listed the

16 consumers that are shown here in this section.

17      Q.  Okay.  So given that, did you select these 15

18 complaints to be provided to legal?

19      A.  I did not select this particular subset, no.

20      Q.  What was your process in providing information

21 to legal concerning the complaints in the OSC?

22      A.  When we had gotten a number of complaints that

23 led ultimately to the Department referring the matter

24 to our legal division, we included many, many files

25 where we had cited violations against PacifiCare.
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 1          And at that point, when legal got to the state

 2 of issuing the OSC, legal included these particular --

 3 this particular subset.

 4      MR. STRUMWASSER:  Can we hold on for a second.

 5 Ms. Rosen is going to be doing the objecting, but I

 6 really think that, unless she wants to interpose and

 7 objection here, we need a recess.

 8      THE COURT:  Okay.  We can take a break.  Is there

 9 any reason on Page 15, Line 8 "ALICE" is all in caps?

10 Just for my --

11      MR. STRUMWASSER:  Down the rabbit hole.

12      MS. EVANS:  No, your Honor.

13      THE COURT:  Thanks.  What do you want, ten

14 minutes?

15      MR. STRUMWASSER:  That would be fine, thanks.

16          (Recess taken)

17          (Mr. Velkei and Mr. Kent no longer present;

18           Mr. McDonald now present)

19      MS. EVANS:  Q.  So I believe that you were in the

20 middle of your answer concerning your process in

21 gathering documents for the OSC.  Do we need to have

22 the question read back, or do you recall where you were

23 at?

24          Yeah.  Could you repeat it, please?

25      MS. EVANS:  Would it be possible to have the
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 1 testimony back?

 2          (Record read)

 3      MS. ROSEN:  Your Honor, I'm going to object based

 4 on attorney-client work product.  The line of

 5 questioning is going into attorney-client privilege.

 6      THE COURT:  What's the relevancy of what he turned

 7 over to the legal department?

 8      MS. EVANS:  We're interested in finding out how

 9 these complaints were selected to be included in the

10 OSC.

11      THE COURT:  I'm going to sustain the objection.  I

12 don't think this witness has any knowledge of that.  He

13 said he didn't select them.  He sent what he had over

14 to them, and that process is protected.  So I think you

15 need to move on.

16      MS. EVANS:  Thank you, your Honor.

17      MS. ROSEN:  Thank you, your Honor.

18      MS. EVANS:  Q.  Going back to the OSC in its

19 totality, are you familiar with the findings of the

20 Market Conduct Exam Bureau with respect to the 2007

21 PacifiCare exam?

22      A.  Vaguely, since that was not something I worked

23 on.  I remember that when I read this report the first

24 time, but I don't really know those findings that well.

25      MS. EVANS:  Okay.  Thank you.
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 1          And actually, I'm sorry.  On our end, the

 2 microphone is right near -- on your end, right near a

 3 lot of paper shuffling.  I don't know if it would be

 4 possible to move that slightly.

 5      THE COURT:  Does that help?

 6      MS. EVANS:  Thank you.  I'm sure that will help.

 7      THE COURT:  Okay.

 8          Actually, for the record, I see we had a

 9 change in guard.  Do you want to state your appearance

10 for the record?

11      MR. McDONALD:  Sure.  This is Thomas McDonald on

12 behalf of PacifiCare.

13      MS. EVANS:  Q.  Mr. Brunelle, changing topics, I'm

14 going to ask you a couple of questions about your

15 documents.  Do you typically keep hard copies of

16 documents in your work space?

17      A.  Yes.

18      Q.  Could you describe the types of documents that

19 you generally keep at your desk?

20      A.  I will keep all open claim files, claim

21 complaint files that would include, you know, the

22 request for assistance that comes and so forth, as well

23 as the company's response to the complaint.  And

24 normally, when we have enough space, the Department

25 will then store closed files.



1428

 1          At this point, since we don't -- we have a

 2 budget issue and so forth -- the closed files are also

 3 being kept in my cubicle.

 4      Q.  So typically, it was once the case that closed

 5 files would be taken away from your cubicle, but now

 6 they're being stored back in your cubicle?

 7      A.  That's correct.

 8      Q.  Do you have any manuals or reference books at

 9 your work space?

10      A.  I do.  I have an Insurance Code book.  I have

11 a copy of the Fair Claims Regulations.  And I have a

12 violation sheet that shows me just a quick synopsis of

13 what the violation is for various sections of the

14 Insurance Code and regulations.

15      Q.  And you have electronic records, too, correct?

16      A.  Yes, we do have electronic records for the

17 complaint files that we open.

18      Q.  Are those segregated in some way on your

19 computer system by -- by electronic file on your

20 computer system?

21      A.  Yes.  For each one of the hard files there's a

22 matching electronic file on our computer.

23      Q.  And you have e-mails that are stored on your

24 computer system?

25      A.  I do have e-mails.
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 1      Q.  How many e-mails would you estimate you

 2 receive per day?

 3      A.  Probably ten, if I had to just take a stab, an

 4 accurate stab, ten per day.

 5      Q.  Do you save them, typically?

 6      A.  Usually what I will try to do is, if it's

 7 anything pertaining to a complaint file, I will make a

 8 copy of that electronically and put it in the file, as

 9 well as, if I have the time and if we have the

10 resources, print out a copy of that e-mail and put it

11 in the hard file.

12          But at a minimum, I will usually at least

13 electronically maintain it.

14      Q.  Do you ever correspond with member

15 complainants, people who have submitted complaints to

16 the Department of Insurance, via e-mail?

17      A.  Occasionally.  Usually when they initiate it.

18      Q.  Do you store any other types of electronic

19 records on your computer system besides e-mails and --

20 I think we discussed claim files or complaint files?

21      A.  That would be basically it, those two things.

22      Q.  I'd like to show you a document.

23          Tab 29 in our exhibits, Mr. McDonald.

24          Now, this is a document that was produced to

25 us by the Department; however, the copy that I have
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 1 does not appear to have Bates labels on it.  I believe

 2 that Mr. Gee was going to follow up with a copy with

 3 Bates labels.  And I apologize.  I just don't know if

 4 we've received it.

 5          So this copy, while I can represent that it

 6 was received from the Department's counsel, does not

 7 have Bates numbers.  I don't know if we need to

 8 supplement at a later time or what you would like to

 9 do.

10      THE COURT:  I don't know.  It's not marked.  Is it

11 a prior exhibit?

12      MS. EVANS:  I'm sorry.  No, it's not.  I was going

13 ask -- have this marked next in order.  But I just

14 wanted to clarify first, do you know, Mr. Gee, if it's

15 been produced with Bates labels?

16      MR. GEE:  I'm just not sure yet.  I know things

17 are in the pipeline to be produced.  I'm not sure if

18 that has already been produced yet.

19      MS. EVANS:  But you agree that you did provide it

20 to us?

21      MR. GEE:  Yes.  That would be the document I

22 provided Mr. McDonald.

23      THE COURT:  I would mark this Exhibit 224 --

24      MS. EVANS:  I'm sorry.  This should be 5085, your

25 Honor.
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 1      THE COURT:  5085.

 2          (Respondent's Exhibit 5085 marked for

 3           identification)

 4      THE COURT:  This is the health unit procedures

 5 manual, correct?

 6      MS. EVANS:  That's correct.

 7      Q.  Mr. Brunelle, that document has been marked

 8 for identification as Exhibit 5085.  Are you familiar

 9 with this document?

10      A.  I'm not -- very, very vaguely familiar at

11 best, with this document.

12      Q.  So you don't use this document as a reference

13 when reviewing member claim files?

14      A.  No, I don't.

15      Q.  Do you use any other reference guide other

16 than the Insurance Code and the Fair Claims Regulations

17 I think that you mentioned, as well as a violation

18 sheet?  Is there any other type of manual or guide that

19 you use?

20      MS. ROSEN:  Objection, your Honor.  Asked and

21 answered.  This question has already been asked.

22      THE COURT:  I'll allow it.  Just move on.

23      THE WITNESS:  The documents I've already mentioned

24 are the only ones that I use in doing my work.

25      MS. EVANS:  Thank you.
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 1      Q.  Are you familiar with any document retention

 2 policy that the Department has in place?

 3      A.  I don't know of any such policy.

 4      Q.  Were you asked to retain any documents with

 5 respect to this litigation at any point?

 6      A.  We were.  As a matter of course, when I go

 7 through, through experience with the Department, we've

 8 had certain teams put together for compliance issues.

 9 We know -- because eventually that will lead to legal

10 action -- to maintain the file, which is my practice

11 under any circumstance.  But we will especially make

12 sure that those files are maintained in their complete

13 form.

14      Q.  Was that the case with respect to your work

15 with PacifiCare's member complaints?

16      A.  Yes.

17      Q.  So previously marked and, I believe, entered

18 as Exhibit 5011 -- which we have a copy of at Tab 1, if

19 the Court doesn't have all the exhibits today.

20          But I have a copy for you.

21      THE COURT:  It's a December 15th, 2006 e-mail.

22      MS. EVANS:  That's right.

23      Q.  Do you recall seeing this e-mail,

24 Mr. Brunelle?

25      A.  I very vaguely recall this coming out, yes.  I
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 1 can't really remember too much about it, but I do -- it

 2 rings a bell when I look at it.

 3      Q.  If you take a look at the second paragraph, I

 4 think you'll see your name mentioned in connection with

 5 handling PacifiCare's claim complaints that are not

 6 IMRs or provider complaints.

 7      A.  Yes, I see that.

 8      Q.  Do you recall being assigned to review all

 9 PacifiCare complaints that are not IMRs or provider

10 complaints?

11      A.  Yes, I do recall.

12      Q.  Was that approximately the December 15th, 2006

13 time period?

14      A.  That seems about right, yes.

15      Q.  Are you still, today, responsible for all

16 PacifiCare complaints?

17      A.  No.

18      Q.  Do you recall at what point that duty ended?

19      A.  It would probably have been sometime in 2008.

20 I don't know when in 2008.  Probably around the time

21 that we referred the matter to our legal division in

22 April or so of 2000- -- or actually, that was back in

23 the previous year, I was continuing on with my duties.

24          Again, to the best of my knowledge, without

25 having researched this, probably sometime in 2008 I was
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 1 no longer the sole officer handling.

 2      Q.  Do you have any current duties that are

 3 specific to PacifiCare?

 4      MS. ROSEN:  Objection, relevance, your Honor.

 5      THE COURT:  I'll allow it.  But let's move on.  He

 6 said no.

 7      THE WITNESS:  No, I don't.

 8      MS. EVANS:  Q.  At the time, that's 2006 until I

 9 think you testified approximately 2008 time period

10 where you were responsible for PacifiCare member

11 complaints, were you aware that weekly meetings with

12 high-level Department officials were taking place

13 concerning PacifiCare?

14      A.  Yes.

15      Q.  Do you recall who attended those meetings?

16      A.  With respect to the Department side?

17      Q.  Yes.

18      A.  Yes.  I was at those meetings, unless it was a

19 day off or something to that effect.  My supervisor and

20 Robert Masters was most likely at most of those

21 meetings.  Barbara Love, another officer, was most

22 likely there.  And I believe that that is probably

23 covering it from our side.

24      Q.  Who was there from the other side?

25      A.  It could vary because we had different
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 1 representatives.  It's been a while since I handled

 2 these cases.  Seemed like there was a Laura Henggeler,

 3 or someone to that effect, that might have been there

 4 at one stage.  We had -- Sue Berkel, I think, at one

 5 point early on was at some -- a presentation that was

 6 put on for us.

 7          Beyond that, I would have to research the

 8 names that I remember seeing.

 9      Q.  So these were meetings with PacifiCare

10 representatives?

11      A.  Yes.

12      Q.  Were there any internal Department meetings

13 conducted concerning PacifiCare?

14      A.  I imagine there were from time to time.  But

15 the bulk of the meetings were the meetings that we had

16 with PacifiCare representatives.

17      Q.  I'm sorry.  You mentioned that your supervisor

18 attended those meetings.  Who was your supervisor at

19 that time?

20      A.  Nicoletta Smith.

21      Q.  Could you describe your typical process when a

22 complaint or a request for assistance arrives on your

23 desk?

24      A.  We receive written claim complaints.  We

25 ascertain the insurance company involved.  We write to
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 1 the insurance company requesting that they respond to

 2 the complaint in writing to both us and to the

 3 complainant and, in most cases, provide the Department

 4 with a complete claim file to support the position, you

 5 know, that's provided in the response letter as well as

 6 look at general compliance on the file as well as any

 7 other documentation that we may need -- policies,

 8 something to that effect.

 9          We then review that information when it comes

10 in to make sure we get a complete response and that

11 there has been compliance on the company's part.  And

12 if there has been a lack of compliance or a compliance

13 issue, we will cite the company, send correspondence to

14 them to that effect, and then close the file.

15      Q.  So ultimately, you issue some type of closing

16 letter to the company when the file is complete?

17      A.  When there are violations cited.

18      Q.  So if there are no violations cited, the

19 company receives no letter from the Department?

20      A.  That's correct.

21      Q.  Did you ever consult with anyone concerning

22 the violations on a complaint or whether or not

23 something is a violation?

24      A.  Yes.

25      Q.  Who would you typically consult with?
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 1      A.  My supervisor.

 2      Q.  Is that Nicoletta Smith who you're referring

 3 to?

 4      A.  Presently and always in the past as well.

 5      Q.  Would you agree that different compliance

 6 officers might sometimes come to a different conclusion

 7 when reviewing the same set of facts?

 8      MS. ROSEN:  Objection, calls for speculation.

 9      THE COURT:  He's never had anybody else, so it

10 does sound like it's speculative.  I'm going to sustain

11 it.  And you can rephrase, if you want.

12      MS. EVANS:  Q.  Sometimes when you discuss matters

13 with your supervisor, Nicoletta Smith, do you ever find

14 that her conclusion with respect to a certain set of

15 facts might be different than yours?

16      A.  Yes, that can happen occasionally.

17      Q.  There are other compliance officers who

18 handled PacifiCare complaints of different types at the

19 same time that you were handling member complaints

20 specifically; is that right?

21      A.  Yes.

22      Q.  Who were those other compliance officers?

23      A.  Robert Masters and Barbara Love.

24      Q.  Did yourself and Mr. Masters and Ms. Love ever

25 meet as a team for the purpose of discussing the types
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 1 of complaints that you were seeing?

 2      A.  Just so I understand the question, is that

 3 along the lines of to discuss whether there was a

 4 compliance issue or whether there was an agreement on

 5 that subject?

 6      Q.  I guess I'm asking more generally than that.

 7 Was there ever meetings between yourself and the other

 8 compliance officers who are handling PacifiCare

 9 complaints to discuss the general nature of the types

10 of claims that you were seeing?

11      A.  Occasionally we would have a meeting like

12 that.  Most of our meetings were with PacifiCare

13 directly.  But there would be an occasional meeting

14 where we would just discuss the project and what

15 violations or what kind of complaints we were seeing

16 at that point.

17      Q.  In a general sense, not necessarily relating

18 to PacifiCare, do compliance officers ever meet for the

19 purpose of what I would call level setting, where you

20 discuss a certain regulation and determine, well, what

21 constitutes a violation of this regulation?  Do you

22 ever have meetings of that sort?

23      A.  No meetings of that sort in general.

24      Q.  Does the Department ever issue any written

25 communications concerning how a statute or regulation
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 1 is applied?

 2      MS. ROSEN:  Objection, overbroad.  Any

 3 regulations, at any time, ever?

 4      THE COURT:  I'll sustain the objection.

 5      MS. EVANS:  Q.  Does the Department ever issue any

 6 written communications to its compliance officers

 7 concerning how statutes or regulations should be

 8 applied to insurance companies?

 9      A.  Not that I can recall.

10      Q.  Do you ever receive oral communications

11 concerning how a violation -- I'm sorry -- how a

12 statute or regulation should be applied to an insurance

13 company?

14      MS. ROSEN:  Objection, overbroad.  Any oral

15 communications?

16      THE COURT:  Seems a little over broad.  You can

17 rephrase.

18      MS. EVANS:  Q.  Have you ever received any oral

19 communication from your supervisor or anyone else at

20 the Department concerning how you should apply a

21 statute or a regulation in forming your violation

22 letters?

23      A.  Not that I can recall, no.

24      Q.  So is it correct to say that you are

25 responsible to interpret the statute or regulation and
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 1 apply it to the insurance company?

 2      A.  That would be a fair analysis, with me adding

 3 that we would also feel that we could request

 4 assistance in terms of how to interpret a code or

 5 regulation.  It's not necessarily something that is

 6 brought to us, but if I need help, I can always request

 7 it.

 8      Q.  To whom would you request that -- would you

 9 pose that request for assistance?

10      A.  Generally to my supervisor.

11      Q.  Have you done that in the past?

12      A.  There have been some occasions.

13      Q.  Do you recall any specific statutes or

14 regulations that you requested that type of assistance

15 with?

16      A.  No, I can't -- it's been quite a long time

17 since I've had to do that.  Probably earlier on in my

18 career.  But I cannot recall a specific occasion of

19 that.

20      Q.  Okay.  Thank you.

21          Were you aware that the Commissioner required

22 weekly status reports from the Consumer Services Bureau

23 about certain complaints relating to PacifiCare?

24      A.  I was not responsible for any of that sort of

25 reporting, so I think I vaguely might have heard about
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 1 it.  But I couldn't really tell you any details about

 2 that weekly reporting.

 3      Q.  So my understanding is that part of your job

 4 as a compliance officer is to identify different

 5 outcomes for different types of consumer complaints; is

 6 that right?

 7      MS. ROSEN:  Objection, vague.  What's an outcome?

 8      THE COURT:  Did you understand the question,

 9 Mr. Brunelle?

10      THE WITNESS:  I did think it was a little bit too

11 broad.  I wasn't sure what she was seeking.

12      MS. EVANS:  Let me rephrase it.

13      THE COURT:  All right.

14      MS. ROSEN:  Q.  So in the course of reviewing a

15 consumer complaint, you testified that, at the end of

16 the process of going back to the insurance company,

17 reviewing the files and the documents that the

18 insurance company provides you, at the end, you issue a

19 closing letter if you found there to be any violations?

20      A.  Yes.

21      Q.  When I refer to different outcomes, I'm

22 referring to I guess what I would call different

23 buckets of, "Well I, didn't find violations here," or,

24 "This is a letter where I did find violations."  Would

25 you say that that's part of your job, to make that
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 1 determination?

 2      A.  Yes, to make a decision on the complaint,

 3 whether it's justified or not, so forth.

 4      Q.  So that was actually my next question.  You

 5 determined certain complaints are justified complaints,

 6 right?

 7      A.  That's correct.

 8      Q.  That's a term of art that the Department uses;

 9 is that correct?

10      A.  Yes.

11      Q.  What does that mean to you, a justified

12 complaint?

13      A.  It's -- the way that we have handled that is

14 if a specific complaint is raised by the consumer,

15 there's a specific allegation raised or allegations, if

16 violations end up being cited as found that point

17 directly to those allegations, any one of the

18 allegations if there's multiple ones, then we will

19 consider that to be a justified complaint.

20      Q.  Are there other potential outcomes for

21 complaints besides justified and nothing found here?

22      A.  Yes.

23      Q.  What are those?

24      A.  Just questions of fact and

25 other-than-justified are the two that I'm aware of.
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 1      Q.  What do you mean by "questions of fact"?

 2      A.  We have a lot of disputes that involve, for

 3 example, auto accidents, whose at fault.  We have a lot

 4 of things like that where we're not able to resolve

 5 decisions that would require a question or a factual

 6 determination.  And if that's the outcome at the

 7 conclusion of our investigation of a dispute a consumer

 8 brought to us of that sort, we would label that a

 9 question of fact.

10      Q.  Can you think of an example in the health

11 insurance industry with respect to a health insurer

12 where questions of fact would come into play?

13      A.  I would say, you could have an issue there

14 with how much was allowed, let's say, the billed

15 amounts with a non-plan provider -- even though I

16 didn't handle providers, I can just give you a general

17 example.  Where there would be a contract between the

18 provider and the insurance company and perhaps a

19 provider would disagree on the amount that's being --

20 the covered or the allowed amount for that, that could

21 be a dispute about what was reasonable.

22      Q.  Thank you.  So when you find a complaint to be

23 justified, you note that in your response or in your

24 closing letter to the company; that's correct?

25      A.  Yes.
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 1      Q.  Is that required by law?

 2      A.  Yes, it is.

 3      Q.  Do you happen to know the regulation or

 4 statute that requires that?

 5      A.  I don't have it off the top of my head.

 6      Q.  Do you typically include some specific

 7 language, informing the company that they have a

 8 justified complaint?

 9      A.  We do.  It's in our form letter, and it

10 provides that information toward the end of the letter.

11      Q.  So if that language does not appear in the

12 closing letter, then the company just concludes that

13 that complaint was not justified; is that correct?

14      A.  That's one way that they could interpret it,

15 yes.

16      Q.  What's the other way?

17      A.  Based on the question, I suppose they could

18 interpret it that that means that's not a justified

19 complaint, but just because the language is not there,

20 doesn't mean that it's not.

21      Q.  But my understanding was that the Department

22 is legally required to notify the insurance company

23 when there's a justified complaint.

24      A.  That's my understanding.

25      Q.  So if a company receives a closing letter from
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 1 you without that notification boilerplate, would the

 2 company be correct in assuming this is not a justified

 3 complaint?

 4      A.  They could certainly interpret it that way,

 5 yes.

 6      Q.  Do your closing letters advise the insurer

 7 that they can challenge the violations found?

 8      A.  No, they don't.

 9      Q.  Are insurers entitled to challenge the

10 violations found?

11      A.  Yes.

12      Q.  Does the -- I'm sorry.  "CSB" stands for

13 Consumer Services Bureau?

14      A.  Yes.

15      Q.  Does the CSB have any written procedures for

16 the time line of reviewing and completing a complaint

17 file?

18      A.  There isn't any guideline in terms of how long

19 it would take us to do what we're required to do

20 timewise in completing a complaint investigation.

21      Q.  How long would you say that it takes to close

22 a file on average?

23      A.  On average, I would say -- for me?  It's all I

24 can speak of.  30 to 45 days would be my guess from the

25 day I open that file.  There are some that you have to
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 1 go back to the company on and so forth, but that's a

 2 pretty good average.

 3      Q.  Are there reports generated by the CSB or by

 4 the Department generally which track all of the files

 5 that are closed, all closed complaint files?

 6      A.  We do receive a report that does list monthly

 7 the files that we currently have in our inventory, at

 8 least the number files data as far as the actual raw

 9 number, as well as, you know, the aging of those files

10 and how many files we received in the last month versus

11 how many we closed in the last month.

12      Q.  Is that done on a compliance-officer-

13 by-compliance-officer basis, or is that an aggregate?

14      A.  It is broken down by compliance officer.  It

15 could also well be that there is another document that

16 does list the entire bureau stats all added up, I

17 suppose.  I'm not sure.

18      Q.  Are you aware of any report which tracks the

19 violations, the number of violations, that have been

20 found?  And I'm sorry.  Let me rephrase that.

21          Are you aware of any report that tracks the

22 number of violations by statute or regulation?

23      A.  Just what is required to be on the Web site,

24 the public Web site.

25      Q.  What's required to be on the public Web site?
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 1      A.  The justified complaints and the number of

 2 complaints found against the insurance company.  I

 3 believe the -- although it's not tied to specific

 4 complaints, it will list the violations that were cited

 5 against companies for certain specific lines of

 6 coverage.

 7      Q.  Do you know if that's the case for health

 8 insurers?

 9      A.  It's auto, homeowners, and life, to my

10 knowledge.  Although, I believe that consumers could

11 call our hot line and probably get that information for

12 other lines of coverage.

13      Q.  Okay.  I apologize if you stated this

14 previously in response to my other question, but is

15 there -- does one of those reports track the number of

16 justified complaints?

17      A.  Are you talking now about what was passed out

18 to officers?

19      Q.  Yes, what you receive internally, internally

20 within the Department.

21      A.  We used to receive reports monthly that would

22 list the total violations cited by -- per officer in

23 the bureau.  But I haven't received that report now for

24 probably a couple of years.

25      Q.  Was that -- when you did receive that report,
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 1 was that broken out by compliance officer?

 2      A.  Yes.

 3      Q.  Are the number of violations that you

 4 specifically, as a compliance officer, identify on a

 5 monthly basis tracked?

 6      A.  They may be tracked, but I haven't seen any

 7 report that shows that for a couple of years, so I

 8 don't know if that continues or not.

 9      Q.  Okay.  So are you familiar with Insurance Code

10 10198.7, which I would call generally the preexisting

11 condition section of the Insurance Code?

12      A.  To some degree, yes.  I'd have to review it to

13 be fully familiar with it, but yes, in general.

14      Q.  If I asked you to explain how it works under

15 California law, would you be able to do that as you sit

16 here today?

17      A.  I wouldn't feel comfortable doing that unless

18 I read it more thoroughly and researched it first.

19      MS. EVANS:  Okay.  If you're interested, this is a

20 good time in my questioning to take a break.  I don't

21 know if --

22      THE COURT:  That's fine.  Why don't we take a

23 break.  Ten minutes?

24      MS. EVANS:  Ten minutes is fine, your Honor.

25          (Recess taken)
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 1      THE COURT:  All right.  We're back on the record.

 2      MS. EVANS:  Can you hear us?

 3      THE COURT:  Yes.

 4      MS. EVANS:  Q.  Okay.  Mr. Brunelle, I'm going to

 5 hand to you a document that was previously marked CDI

 6 Exhibit 134.  And it is our Tab 30 -- unless you have

 7 the exhibit tag.

 8          I'm going to ask you to juggle a couple of

 9 documents here.  Unfortunately, this one, I only have

10 one copy of.  But this was from your direct examination

11 back on the 16th.

12          And the document that I asked Mr. Brunelle to

13 also look at is Exhibit 128.

14          But my question relates to Exhibit 134.  And

15 if you'll recall, I believe you testified it's the

16 March 29, 2007 closing letter in the Ms. W file?

17      A.  That's correct.

18      Q.  Actually, I should rephrase.  This is "a"

19 closing letter in the Ms. W file?

20      A.  Yes.

21      Q.  Now, is this letter related to the request for

22 assistance marked as Exhibit 128?

23      A.  It does appear to be, yes, related to it.

24      Q.  I don't mean to trip you up, but I believe

25 that there is a different date of receipt and a
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 1 different CSB file number associated with the request

 2 for assistance marked Exhibit 128 and the exhibit

 3 marked as 134.  Can you confirm that?

 4      A.  We do show two different CSB numbers, one on

 5 the request for assistance of 6162313 -- CSB 6162313,

 6 and on the March 29th, '07 violation letter,

 7 CSB 6243696.

 8      Q.  I believe also, if you look at the first

 9 paragraph of Exhibit 134, your closing letter, it

10 states that, "On February 23rd, 2007 a complaint was

11 filed again your company."  If you could confirm that

12 against the date of receipt of the document at 128.

13      A.  The request for assistance shows a receipt

14 date by the Department of March 20, 2006.

15      Q.  Would you conclude that this closing letter

16 relates to a different complaint?

17      A.  I would.  As I seem to recall, we did have two

18 separate complaints from this consumer.

19      MS. EVANS:  Okay.  I'd like to have marked as next

20 in order, which I believe is 5086, a document with the

21 Bates number CDI 234605 through 234615.

22          And that's at Tab 31, Mr. McDonald.

23      THE COURT:  All right.  I'll mark that as Exhibit

24 5086.

25          (Respondent's Exhibit 5086 marked for
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 1           identification)

 2      THE COURT:  Has a date of February 21st, 2007.

 3      MS. EVANS:  Mr. Brunelle, I see that in our

 4 redacting job, we failed to redact the entire name but

 5 instead just redacted the second part of the last name.

 6          Ms. Rosen, I didn't notice that until just

 7 now.

 8      MS. ROSEN:  I see there's a lot of things not

 9 redacted.

10      MS. EVANS:  I assume the thinking was that the

11 person was included in the OSC and that this is how it

12 was referred to in the OSC.

13      MS. ROSEN:  It switched from the first name to the

14 last name.

15      THE COURT:  It's also marked as "confidential."

16 If I treat it as confidential, then the redactions

17 probably wouldn't end up being a problem.  Or if you

18 want to supply a --

19      MS. ROSEN:  Why don't we confer, and we can

20 clean up on the redactions.  We can talk about that

21 offline.

22      THE COURT:  Okay.

23      MS. EVANS:  So for identification purposes, this

24 is 5086, but we will determine what to do about the

25 redactions and provide your Honor with the --
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 1      THE COURT:  Okay.  Also about the confidentiality

 2 then?

 3      MS. EVANS:  That's right.  I think if we can work

 4 out the redactions --

 5      MS. ROSEN:  We prefer not to have it confidential.

 6      MS. EVANS:  Q.  So with respect to this document,

 7 Mr. Brunelle, and I think maybe you've had a chance to

 8 quickly look it over?

 9      A.  Yes.

10      Q.  Do you recognize just the first two pages of

11 this document, which I believe are identical except for

12 the handwritten note which is on the first one?

13      A.  I can't say as I really remember it, but it

14 apparently goes back two or three years.  But this does

15 look like my handwriting on the handwritten note here.

16      Q.  That was my next question.  Do you recognize

17 the handwriting on the note?

18      A.  Yes.

19      Q.  Is that your handwriting?

20      A.  Yes, it is.

21      Q.  That's your name at the bottom of the note

22 there?

23      A.  Yes.

24      Q.  It might be easier to look at the second page,

25 which is without your handwritten note.  Can you
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 1 identify this document?

 2      A.  This is a cover sheet that comes to us from

 3 DMHC, the Department of Managed Healthcare.  When they

 4 receive a complaint or an inquiry from a consumer and

 5 they believe that it's under Department of Insurance's

 6 jurisdiction, they forward the complaint to us.

 7      Q.  So do you believe, based on these two pages,

 8 that you likely received this document from the DMHC?

 9      A.  Yes, I do.

10      Q.  If you'll turn to the third page with the

11 Bates number 234607 and through 234615, do you believe

12 that this is the document forwarded to you under the

13 cover of that memorandum from the DMHC?

14      A.  Yes.

15      Q.  So I'd refer to you your handwritten note on

16 the first page of this exhibit.  There are two numbers

17 handwritten at the top of the note.  And what I'm

18 trying to do is, one, read your handwriting and see if

19 I can confirm that that is also the CSB number on

20 Exhibit 134.

21          So if you would take a look at the March 29,

22 2007 letter and the CSB number at the top under our

23 file number and then take a look at your handwriting,

24 the underlined number here, would it be possible for

25 you to identify if those numbers are the same?
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 1      A.  When you're talking about the underlined

 2 number on my note, is that the one at the very, very

 3 top?

 4      Q.  I was actually referring to the second number

 5 which does not appear to be crossed out; it's just

 6 underlined.

 7      A.  Okay.  That looks like that might be 62113696.

 8 But in my opinion, that's not my handwriting, those two

 9 numbers at the very top.

10          The note itself, along with the date at the

11 top of 2/27/07 and then the part that starts with

12 "Please set up a new file," et cetera, all of that

13 appears to be my note.  Those other two numbers at the

14 top left are file numbers of some sort.  That does not

15 appear to be my handwriting.

16      Q.  I see.  So at least with respect to -- I think

17 you testified -- and I see this as well -- that it

18 appears to be 62113696, whereas the number on

19 Exhibit 134 is 6243696.

20      THE COURT:  I thought it said 6243696.  I read

21 that configuration as "4," before Mr. Brunelle said it

22 was "11."  So I don't know where we're going with this.

23 But that's what it looks like to me.

24      MS. EVANS:  All I'm trying to do, your Honor, is

25 establish that this note and the attached memorandum
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 1 relates to this March 29, 2007 letter.

 2      Q.  And I guess because this isn't your

 3 handwriting -- I was hoping that you would be able to

 4 identify that you make your 4s that way.  But since

 5 you're unable to do so, maybe we could look at the

 6 date, which is also -- okay.  Here we go.

 7          If you could look at the stamped received date

 8 on the side of the first page of this document, could

 9 you read that date for me?

10      A.  That is February 7th -- pardon me, February

11 23rd, 2007.

12      Q.  If you'll look at the date in the first

13 paragraph of your March 29th, 2007 letter marked as

14 Exhibit 134 --

15      A.  Yes.  It looks like that's 2/23/07.

16      Q.  So would it be reasonable to conclude, based

17 on all of this, that this request for assistance

18 relates to this March 29, 2007 closing letter?

19      MS. ROSEN:  Objection, assumes facts not in

20 evidence.

21      THE COURT:  I think it's a reasonable

22 cross-examination question.

23      THE WITNESS:  It would not be unreasonable to

24 assume that from my quick review of this information.

25      MS. EVANS:  Okay.
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 1      Q.  So if you could turn to the third page,

 2 234607, and look at the middle of that page, what

 3 health plan is named by the complainant in this

 4 complaint?

 5      A.  It is states "Blue Cross Life and Health PPO

 6 Incentive."

 7      Q.  If you would turn to the page marked 234610,

 8 Bates No. 234610.

 9      A.  Yes.

10      Q.  At the top of the page there, who does the

11 complainant state that the complaint is against?

12      A.  Blue Cross of California Student Health Plan.

13      Q.  So if you would briefly review -- this is a

14 somewhat lengthy complaint.  If you would briefly

15 review this complaint, I would like to ask you a few

16 questions about it.

17      A.  Okay.  I've reviewed it briefly here.

18      Q.  So in general, the complainant appears to be

19 complaining about a series of infusion treatments for

20 her son from this June 2006 to February 2007 period for

21 which Blue Cross failed to provide benefits as a

22 secondary insurer.  Would that be a fair assessment?

23      A.  Yes.

24      Q.  If you look at the top of the page marked

25 2346112.  In the top paragraph, the complainant states
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 1 that a Dr. Ratner's [phonetic] office was having

 2 problems with being paid by Blue Cross; is that

 3 correct?

 4      A.  Yes.

 5      Q.  What time period was that, if you can tell?

 6      A.  It indicates January 12th, 2007.  January

 7 of '07, I suppose, is when that problem was occurring.

 8      Q.  If you look at the second paragraph there, the

 9 complainant states that the Arthritis Care Center had

10 informed the complainant that Blue Cross was not paying

11 on infusions from the August to December 2006 time

12 period; is that correct?

13      A.  Yes.  They're saying they have not received

14 any payments from Blue Cross for that period of time.

15      Q.  Do you see the middle of the second paragraph

16 on this page that begins, "They told me they would not

17 provide [Patient W] his infusion"?

18      A.  Yes.

19      MR. STRUMWASSER:  We're getting names, your Honor.

20      THE COURT:  I did order before, if somebody

21 accidentally uses this patient's name in the transcript

22 make it "Patient W."

23          (Reporter interruption)

24      MR. STRUMWASSER:  Both the mother and the patient.

25 So it's "Ms. W" and "Patient W."



1458

 1      MS. EVANS:  Q.  So do you see here where it

 2 indicates that if the -- I'm sorry.

 3          Do you see here in the middle of Paragraph 2

 4 of this page that the member states that she was told

 5 by the provider that her son may be denied services if

 6 the provider did not receive payments from Blue Cross?

 7      A.  I do see where they indicate that they may not

 8 be able to provide services to the son if they could

 9 not come up with the money to pay for the infusion,

10 yes.

11      Q.  Okay.  And -- sorry.

12          So based on your review of this -- let me ask

13 you another question first.

14          Do you recall receiving this complaint back in

15 February of 2007?

16      A.  I can't specifically recall getting something

17 three years ago.  No, I don't remember this.

18      Q.  Do you remember if this is one of the

19 documents that you testified that you reviewed in

20 preparation for your testimony on the 16th and today?

21      A.  I do remember seeing this, to some degree, in

22 my recent review.

23      Q.  Where in this member's written complaint do

24 you see any complaint against PacifiCare?

25      A.  Well, I do see where it's -- on Bates 4614, it
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 1 does say in the paragraph that starts with, "As it

 2 stands right now..." that they wanted, basically, an

 3 authoritative ruling on who was responsible to pay

 4 these medical expenses.  I read that to mean that

 5 they're not sure if Blue Cross or PacifiCare should

 6 pay.

 7          So it -- to some degree, there is allegations

 8 being raised about PacifiCare.

 9      Q.  Isn't it possible that the member is also

10 requesting -- she uses the words "authoritative

11 ruling."  But isn't it also possible that she is

12 seeking to determine whether or not it is actually

13 herself who is responsible to pay versus the secondary

14 insurer?

15      MS. ROSEN:  Objection, calls for speculation.

16      THE COURT:  Sustained.

17      MS. EVANS:   Q.  If you look at the paragraph to

18 which you're referring on 4614, the first paragraph

19 that begins with the bolded language --

20      A.  Yes.

21      Q.  Do you think it's possible that this member is

22 requesting clarification as to whether it is herself or

23 the secondary insurer who is responsible to pay the

24 balance?

25      A.  I'm sorry.  Can you repeat that?  I was
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 1 concentrating, looking at the paragraph.

 2      Q.  No problem.  Do you think it's possible, based

 3 on the complaint that the member is making here in this

 4 paragraph and the question that she's asking -- or I'm

 5 sorry.  I'm mischaracterizing it.

 6          But when she states, "We need an authoritative

 7 ruling on who is responsible to pay these medical

 8 expenses," do you think it's possible, based on your

 9 review, that she is referring to whether herself as the

10 member is responsible or the secondary insurer is

11 responsible?

12      MS. ROSEN:  Calls for speculation.  It's the same

13 question.

14      THE COURT:  Mr. Brunelle, were you required to

15 make an interpretation of this letter to act on it?

16      THE WITNESS:  Yes, I would say, your Honor, that I

17 was required to do that.

18      THE COURT:  Then I'll allow it.

19      THE WITNESS:  I would say that that's possible.  I

20 don't think that it's probable, but I think it's

21 possible.

22      MS. EVANS:  Q.  Do you see at the middle of that

23 paragraph, the sentence that begins, "We were told by

24 the school that Blue Cross student policy works like

25 gap insurance"?
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 1      A.  Yes.

 2      Q.  If you could just read to yourself that

 3 portion of the paragraph from that point to the end.

 4      A.  Okay.

 5      Q.  So do you see where the member states that,

 6 "Blue Cross is telling me that" -- I'm sorry "the

 7 Patient W's doctors are not allowed to balance bill

 8 us"?

 9      A.  Yes.

10      Q.  What does "balance bill" mean in your

11 experience?

12      A.  That means when a provider has been paid by

13 the insurance company, if there's an outstanding bill,

14 they will sometimes try to attempt to collect that

15 difference from the patient.

16      Q.  So would that assume that the primary insurer

17 had paid some amount?

18      A.  Reading what you've asked me to read here, I

19 don't know if I can necessarily assume that they had

20 been paid by the primary at this point.

21      Q.  But in general, with respect to -- when you're

22 using the term "balanced" -- or when the term "balanced

23 bill" is used, does that traditionally refer to a

24 situation where there's been some payment to the

25 provider and the member or the secondary insurer is
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 1 being asked to pay the balance?

 2      MS. ROSEN:  Objection, speculative.  We're into a

 3 whole area of balanced billing that is much more

 4 complex than answering -- in terms of in general,

 5 there's probably a thousand different balanced billing

 6 fact patterns.  So asking a question about balanced

 7 billing in general is not -- is vague.

 8      THE COURT:  I'll sustain the objection.

 9      MS. EVANS:  Q.  Okay.  If you would take a look --

10 you know what?  I'll withdraw that.

11          Do you see anywhere in this complaint where

12 the member complainant is asking for PacifiCare to pay

13 more than 80 percent to the providers?

14      A.  In my quick review here, I don't think I ever

15 saw where they actually asked PacifiCare to pay more

16 than 80 percent.

17      Q.  So based on this request for assistance

18 complaining about Blue Cross, you instructed that a

19 file should be set up for a complaint against

20 PacifiCare, correct?

21      A.  I believe so.  Let me look at my notes.

22          Yes.  Yes, I did.

23      MS. EVANS:  Thank you.

24          I'd like to be marked as next in order a March

25 27 letter -- sorry, I think you're going to have the
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 1 same -- no.

 2          That's Bates numbered CDI 00234240, and this

 3 is Tab 32.

 4      THE COURT:  All right.  That's a -- 5087 is a

 5 March 27th, 2007 letter.

 6          It says "redacted."  I think you'll probably

 7 consider there to be redaction problems on this.

 8      MS. EVANS:  That's correct, your Honor.  I

 9 apologize for this.  I think our redactors were under

10 the impression they could use the first name and last

11 initial, but in fact we're just using the last initial.

12      THE COURT:  So I'm going to mark that it has a

13 redaction problem and also a confidentiality issue.

14          (Respondent's Exhibit 5087 marked for

15           identification)

16      MS. EVANS:  Q.  Do you recognize this letter,

17 Mr. Brunelle?

18      A.  I don't recall it offhand, but it rings a

19 little bit of a bell here when I look back on it a few

20 years.

21      Q.  Do you see the receipt date from the

22 Department of Insurance at the top?

23      A.  Yes.

24      Q.  And what is that date?

25      A.  That is March 29, 2007.
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 1      Q.  That date is the same date as your closing

 2 letter from Exhibit 134; is that correct?

 3      A.  Yes.

 4      Q.  Do you believed that you likely would have

 5 reviewed this letter in advance of your issuing your

 6 closing letter?

 7      A.  Yes, I would have.

 8      Q.  I'm sorry.  This is a letter from PacifiCare

 9 to the member we're referring to as Mrs. W; is that

10 correct?

11      MR. GEE:  I'm sorry.  My version had the Bates

12 numbers cut off.  Is that just mine?

13      THE COURT:  No, mine too.

14          What's the Bates number on this one?

15      MS. EVANS:  CDI 00234240.

16      THE COURT:  Thank you.

17      MS. EVANS:  Q.  Sorry if I just asked this, but

18 did this letter from PacifiCare to the member trigger

19 your closing letter, cause your closing letter to be

20 written?

21      A.  Yes.

22      Q.  If you take a look at the third paragraph, do

23 you see that PacifiCare indicates that it spoke with

24 the member and confirmed that her complaint was

25 concerning a coordination of benefits issue with the
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 1 secondary carrier Blue Cross?

 2      A.  Yes, I see that.

 3      Q.  If you would turn back to Exhibit 134, which

 4 is your March 29, 2007 closing letter.

 5      A.  Yes.

 6      Q.  Did you cite PacifiCare for any violations

 7 relating to the coordination of benefits with Blue

 8 Cross?

 9      A.  And I don't see from this letter that I did

10 that, no.

11      Q.  In Exhibit 134, did you cite PacifiCare for

12 any claims handling violations?

13      A.  Based on this letter, I did cite them.

14      Q.  For any claims handling violations?

15      A.  Yes.

16      Q.  Where do you see that?

17      A.  We're talking about this letter?  I want to

18 make sure I understand.  Bates 4325, is that the letter

19 we're referring to?

20      A.  Yes.

21      Q.  Well, I consider it a claims handling

22 violation when the company doesn't have the correct

23 insurance licensing being listed.  So I cited them for

24 violations of Insurance Code 880 as well as Regulation

25 2695.7(b)(3), which requires them to put the Department



1466

 1 of Insurance review language on any denied or partially

 2 denied claims.

 3      Q.  Did you cite them for any other violations in

 4 this letter?

 5      A.  That looks like it's it, those two citations,

 6 880 and 2695.7(b)(3).

 7      Q.  Can you tell me, is this a justified complaint

 8 letter?

 9      A.  It does not appear to be a justified complaint

10 letter.  It's a violation letter.

11      Q.  Did the member complain about the violation of

12 Insurance Code Section 880, the licensing name issue?

13      A.  I don't recall seeing that in their complaint,

14 based on this other document that you had me review.

15      Q.  Do you recall if she complained about the

16 2695.7(b)(3) violation which -- concerning the

17 Department of Insurance language on the EOBs?

18      A.  I don't recall seeing that as part of the

19 complaint.

20      Q.  Okay.  Thank you.  You can put this stack

21 away.

22      A.  Okay.

23      Q.  Do you recall testifying about another

24 complainant who I believe we were referring to as

25 Mr. R?



1467

 1      A.  Yes.

 2      Q.  And do you recall testifying that, based on

 3 Mr. R's complaints, it appeared that he had paid out of

 4 pocket for surgery center charges?

 5      A.  Yes, I do recall that.

 6      MR. STRUMWASSER:  You know, I think our list had

 7 two Mr. Rs on it.  So I think the appropriate thing is

 8 for the questioner and witness to exchange, off the

 9 record, an understanding of the full name, and then

10 we're good to go.

11      MS. EVANS:  Should you mute for a moment?

12      THE COURT:  We're going off the record.

13          (Discussion off the record)

14      THE COURT:  Back on the record.

15      MS. EVANS:  Q.  So you recall your testimony

16 concerning Mr. R's complaint?

17      A.  Yes.

18      Q.  And you recall that it appeared that he had

19 paid out of pocket for surgery center charges, correct?

20      A.  Yes.

21      Q.  Based on what you can tell from that

22 complaint, Mr. R made those payments voluntarily,

23 correct?

24      A.  The payments that he made to the surgery

25 center?
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 1      Q.  That's right.

 2      A.  Yes.

 3      Q.  So he nowhere stated that he was under threat

 4 of collection agency action or anything like that in

 5 his complaint, did he?

 6      A.  Not that I can remember.

 7      Q.  So the fact that Mr. R paid up front to a

 8 surgery center was not a part of his complaint,

 9 correct?

10      A.  I don't believe so.

11      Q.  And that was not the source of the violations

12 that you cited PacifiCare for, to your recollection?

13      A.  Yes.  To my knowledge, it was not the reason

14 for the complaint.

15      MS. EVANS:  Turning next to Exhibit 140 from

16 Mr. Brunelle's direct testimony.  Unfortunately, here,

17 we just have the two copies of it.

18          So I can provide you with a copy and Ms. Rosen

19 could look over --

20      MS. ROSEN:  Sure.

21      MS. EVANS:  Q.  Do you recall that one of the

22 violations that you cited against PacifiCare for this

23 file was for 2695.7(b)(3)?

24      A.  I can't remember off the top of my head if

25 that's what I did.
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 1      MS. EVANS:  I'm handing the witness a copy of CDI

 2 Exhibit 141.

 3      MR. McDONALD:  Is that 141?

 4      MS. EVANS:  141.

 5      THE COURT:  That's the violation letter?

 6      MS. EVANS:  That's correct.

 7      Q.  And I believe that this is your violation

 8 letter for the Mr. R complaint file; is that correct?

 9      A.  Yes, yes.

10      Q.  Does this help refresh your recollection with

11 respect to whether or not you cited PacifiCare for a

12 violation of 2695.7(b)(3)?

13      A.  It does help.  I do see that I did cite them

14 for one violation of that regulation.

15      Q.  What is your understanding of what

16 2695.7(b)(3) requires?

17      A.  I suppose briefly what it requires is that,

18 when the insurance company denies a claim, wholly or

19 partially, they are supposed to include language on the

20 correspondence -- in this case, an EOB -- that

21 indicates that the subscriber, whoever receives that

22 denial, may come to the Department for a review of the

23 matter if they would like.  And it provides the

24 address.

25      Q.  The address --
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 1      A.  Of the Department of Insurance.

 2      Q.  Okay.  So here you've cited the company for

 3 one violation for failing to include that language on

 4 the EOB; is that correct?

 5      A.  Yes.

 6      Q.  Now, the company's EOBs to their members

 7 include the address and telephone number of the

 8 Department unit; is that correct?

 9      A.  Some of them do, and some of them don't.

10 That's what we saw in many files.

11      Q.  Do you recall in this case whether your

12 violation related to a citation to the -- I'm sorry --

13 a citation related to an EOB sent to the member or the

14 provider?

15      A.  I don't recall.  And I don't see it mentioned

16 in the letter, so I don't recall.

17          Actually, I do see at the very end, it was

18 sent to the provider.

19      Q.  Okay.  Thank you.

20          Excuse me just one moment.

21          So Mr. Brunelle, you testified that in

22 preparation for your testimony you reviewed sort of

23 the -- I believe you testified that you reviewed all of

24 the complaint files associated with the complaints in

25 the OSC; is that correct?
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 1      A.  Yes.

 2      Q.  Do you recall a Mr. L for whom you reviewed a

 3 complaint file?

 4      A.  I -- because we have to do that redaction, I

 5 don't recall based on that, unfortunately.  If I had

 6 the full name --

 7      THE COURT:  We can go off the record.  We'll go

 8 off the record.  You can give him the full name off the

 9 record.

10          (Discussion off the record)

11      MS. EVANS:  You know, I apologize.  Before I hand

12 the witness this exhibit, I think we're going to have

13 the same problem for all of our redactions, which is

14 that we redacted the last name and just provided the --

15      MS. ROSEN:  Is this a new exhibit?

16      MS. EVANS:  This is, in fact, a new exhibit.  I

17 believe -- oh, no.  You're right.  This is -- I'm

18 sorry.  I apologize.  This is an exhibit that we just

19 put in this morning.

20      MS. ROSEN:  So what's date and the CSB letter?

21 And you can refer to it --

22      THE COURT:  Are we back on the record?

23      MS. EVANS:  We are back on the record.

24          This is Exhibit 168 that was marked this

25 morning.
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 1      Q.  Mr. Brunelle, I believe you also have a copy

 2 of the exhibits that were --

 3      THE COURT:  It's 168?

 4      MS. EVANS:  That's correct.

 5      THE COURT:  Is that what you said?

 6      MS. EVANS:  Yes, 168.

 7      THE COURT:  That's CSB 6229988?

 8      MS. EVANS:  That's correct.

 9      THE COURT:  All right.

10      MS. EVANS:  Q.  So, Mr. Brunelle, this violation

11 letter relates to one of the member complaints alleged

12 in the OSC; is that correct?

13      A.  Yes.

14      MS. EVANS:  And I'm providing to the witness a

15 letter I'd like marked next in order with a CDI Bates

16 stamp of 225711.

17      THE COURT:  Okay.  So this one has the problem.

18      MS. EVANS:  That's correct.

19      THE COURT:  So this is 5088.

20          (Respondent's Exhibit 5088 marked for

21           identification)

22      THE COURT:  And it's dated December 4th, '06.

23      MS. EVANS:  Q.  So Mr. Brunelle, this

24 correspondence appears to copy the CDI.  Do you see

25 that at the bottom of the page?
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 1      A.  Yes.

 2      Q.  Do you see a CDI, Department of Insurance,

 3 date stamp?

 4      A.  Yes, I do.

 5      Q.  What's that date?

 6      A.  December 6th, 2006.

 7      Q.  Would copy on a correspondence such as this be

 8 sufficient for the Department to commence their

 9 complaint process?

10      A.  If there is enough information provided as far

11 as the company, claim number, and so forth, as in this

12 case, yes.

13      Q.  Do you see in the second paragraph of this

14 letter where the member states that he was told to

15 appeal PacifiCare's decision?

16      A.  Yes.

17      Q.  Can you summarize the member's complaint here?

18      A.  Just that one paragraph?

19      Q.  I'm sorry.  The totality of the letter the

20 Department received.

21      A.  Okay.  They're -- the member had sought

22 reimbursement for medication -- or actually payment for

23 medication.  I don't know if it was reimbursement or

24 not.  Had requested preauthorization.  That was denied.

25 Was told that they could appeal that decision.
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 1          Patient goes on to say that they believe the

 2 medication was medically -- or physically and mentally

 3 necessary for their well-being, and it was prescribed

 4 by their physician.  So in essence, they think it's

 5 necessary and should be covered.

 6      MS. EVANS:  I'd like marked next in order -- and

 7 this is Tab 6 -- a document with a Bates No. 225708

 8      THE COURT:  All right.  A letter dated November

 9 2nd, 2006 as 5089.

10          (Respondent's Exhibit 5089 marked for

11           identification)

12      THE COURT:  And this has the same redaction and

13 confidentiality problem.

14      MS. EVANS:  It does.  And actually, I guess I

15 could say that, you know, we could resolve this problem

16 during the lunch break.  If we wanted to break now, we

17 could just take a pen and redact.

18      MS. ROSEN:  Why don't we keep going.  We can

19 redact it during lunch, but let's keep going.

20      MS. EVANS:  Okay.

21      Q.  So this letter -- do you recognize this

22 letter?

23      A.  November 2nd, 2006?

24      Q.  That's correct.

25      A.  I can't say as I recall it, no.
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 1      Q.  Can you tell me what it appears to be?

 2      A.  It appears to be a letter from PacifiCare to

 3 the consumer in response to a request for service.

 4      Q.  This letter predates the date in the member's

 5 complaint; is that correct?

 6      A.  Yes.

 7      Q.  Do you see the fax line on the bottom,

 8 upside-down, of this letter?

 9      A.  Yes.

10      Q.  Would you agree that, based on this fax line,

11 this letter appears to be received by the CDI?

12      A.  Yes.

13      Q.  Can you briefly review and summarize

14 PacifiCare's explanation for the denial of this claim?

15      A.  PacifiCare indicates that the medication is

16 not a covered benefit and is excluded under

17 PacifiCare's benefit in accordance with the terms and

18 conditions of the PacifiCare plan documents.

19      MS. EVANS:  I'd like marked next in order -- it's

20 Tab 7, a correspondence with a CDI Bates number of

21 225679.

22      THE COURT:  All right.  That's marked as 5090, and

23 it's dated February 2nd, 2007.

24          (Respondent's Exhibit 5090 marked for

25           identification)
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 1      MS. EVANS:  Q.  Do you recognize this letter?

 2      A.  Not specifically.  But in general, I know what

 3 our closing letters look like to consumers.

 4      Q.  So this is your closing letter to the

 5 consumer?

 6      A.  Yes.

 7      Q.  Do you see your third full paragraph, where

 8 you conclude that this issue involves a difference of

 9 opinion between the consumer and the insurance company?

10      A.  Yes.

11      Q.  Do you see that you state that the California

12 Department of Insurance does not have the authority to

13 decide this issue?

14      A.  Yes.

15      Q.  And so looking back to Exhibit 168 -- which is

16 your closing letter, date of February 2nd, 2007.

17      A.  Yes, uh-huh?

18      Q.  You cite PacifiCare for violation of failing

19 to -- 2695.7(b)(3); is that correct?

20      A.  Yes, two violations of that.

21      Q.  That section, I believe you testified -- that

22 statutory section, I believe you testified previously,

23 requires certain language concerning appeal -- appeal

24 notice to appear on correspondence with the member?

25      A.  I actually testified that it's requiring that
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 1 the -- any denial or EOB that serves as a denial letter

 2 or correspondence would indicate that it has the

 3 Department of Insurance review language on it,

 4 basically that they could come to the Department of

 5 Insurance, request a review, not an appeal.

 6      Q.  If you would look briefly back to -- at the

 7 exhibit marked for identification purposes as 5089 --

 8 I'm sorry, no -- 5088.

 9      A.  I don't recall what that looked like.

10      Q.  That's the December 4, 2006.

11      A.  Okay.  Yes?

12      Q.  You saw that the member indicated that he was

13 told to appeal PacifiCare's decision; is that correct?

14      A.  Yes.

15      Q.  So it doesn't appear that Mr. L was unaware of

16 his right to appeal; is that correct?

17      MS. ROSEN:  Objection, calls for speculation.  No

18 one knows from this letter based on -- who was told,

19 who told him, whether it was his doctor, the

20 Department.

21      THE COURT:  I'm not sure that that was the

22 question.

23      MS. EVANS:  Yeah.

24      Q.  My question is simply, it does not appear that

25 Mr. L was unaware of his appeal rights based on this
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 1 letter?

 2      THE COURT:  This letter appeals to PacifiCare.  So

 3 I'm going to sustain the objection.  Doesn't say

 4 anything about appealing to the Department of

 5 Insurance, although he sends a copy.

 6      MS. EVANS:  Q.  Did Mr. L complain about the

 7 failure of the company to use the correct letterhead?

 8      A.  I don't recall him making that complaint.

 9      Q.  I apologize for making you turn once again to

10 Exhibit 168, which is your February 2nd, 2007 closing

11 letter.

12      A.  Okay.

13      Q.  Based on this letter, this is not a justified

14 complaint, is it?

15      A.  No, no.

16      Q.  Thank you.

17      A.  Although violations were cited.

18      Q.  Turning to Exhibit 177, marked this morning.

19          This violation letter relates to one of the

20 member complaints alleged in the OSC; is that correct?

21      A.  Yes, it appears that way.  Yes.

22      MS. EVANS:  Could I tell the witness off the

23 record the name of this complainant?

24      THE COURT:  Yes, we'll go off the record.

25          (Discussion off the record)
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 1      MS. EVANS:  Q.  Now, based on this closing letter,

 2 is this a justified complaint?

 3      A.  No, it's not.

 4      Q.  Would you turn to Exhibit 167.

 5          Is this letter a closing letter related to one

 6 of the complaints cited in the OSC?

 7      A.  It appears it is.

 8      MS. EVANS:  Can I tell the witness off the record

 9 to whom this relates?

10      THE COURT:  Yes.  You don't need to mute it.  When

11 I tell the court reporter to go off the record, she's

12 off the record.

13      MS. EVANS:  Okay.

14          (Discussion off the record)

15      THE COURT:  Are we back on?

16      MS. EVANS:  Yes.

17          (Reporter interruption)

18      MS. EVANS:  Q.  Do you recall whether this

19 letter -- I'm sorry.  Do you recall whether you

20 reviewed Ms. G's complaint file in connection with your

21 testimony?

22      A.  I may have done so.  I don't recall that

23 specific file.

24      Q.  Now, in this closing letter, you cite

25 PacifiCare for an initial incorrect processing of a
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 1 claim resulting in an overpayment; is that correct?

 2      A.  Yes.

 3      Q.  Could you explain what an overpayment is?

 4      A.  An overpayment is when an insurance company --

 5 or in this case, an insurance company issues a payment

 6 that may exceed what the payment actually should have

 7 been for the amount.  And that could result in an

 8 attempt for the insurance company to collect back the

 9 difference later, the overage, at some other point

10 which could cause hardship.

11      Q.  Was that the only violation cited on this

12 file?

13      A.  Yes, it was.

14      Q.  Based on your closing letter, this is not a

15 justified complaint, is it?

16      A.  No, it's not a justified complaint, just the

17 violation cited.

18      Q.  Would you turn to Exhibit 176.

19          Let's go off the record for a moment so I can

20 give him the name of the --

21      THE COURT:  We'll go off the record.

22          Please let us know when you want to go back on

23 the record.

24          (Discussion off the record)

25      MS. EVANS:  Back on the record.



1481

 1      THE COURT:  Okay.  We're back on the record.

 2      MS. EVANS:  Q.  Does this closing letter relate to

 3 one of the complaints cited in the OSC?

 4      A.  It appears to.

 5      Q.  And this is not a justified complaint, is it?

 6      A.  No, it's not a justified complaint.  Eight

 7 violations cited.

 8      Q.  Could you look at Exhibit 172, please?

 9          Could we go off the record briefly so I can

10 give the witness the name of this member?

11      THE COURT:  Yes, we'll go off the record.

12          (Discussion off the record)

13      MS. EVANS:  Back on the record?

14      THE COURT:  Back on the record.

15      MS. EVANS:  Q.  Does this closing letter relate to

16 one of the complaints in the OSC -- one of the

17 complaints that is alleged in the OSC?

18      A.  I believe so.

19      Q.  And this is not a justified complaint, is it?

20      A.  No, it's not.

21      Q.  Could you refer to Exhibit 174, please.

22          Could we go off the record briefly so I can

23 give him the name of this complainant?

24      THE COURT:  Off the record.

25          (Discussion off the record)
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 1      THE COURT:  All right.  Back on the record.

 2      MS. EVANS:  Q.  Does this closing letter relate to

 3 one of the violations in the OSC?  Let me rephrase that

 4 so it's clear.

 5          Does this closing letter relate to one of the

 6 complaints that is alleged in the OSC?

 7      A.  I believe so.

 8      Q.  And this is not a justified complaint, is it?

 9      A.  No, it's not.

10      Q.  Could you turn to Exhibit 175 please.

11          Could we go off the record briefly so I could

12 give the witness the name of this member?

13      THE COURT:  Certainly.  We'll go off the record

14          (Discussion off the record)

15      THE COURT:  We'll go back on the record.

16      MS. EVANS:  Q.  Does this closing letter relate to

17 one of the member complaints alleged in the OSC?

18      A.  Yes, I believe so.

19      Q.  This is not a justified complaint, is it?

20      A.  It does not look like that is the case, no.

21      MS. EVANS:  Okay.  It's almost 12:00 o'clock.  I

22 have probably another 20 minutes, say, half an hour,

23 and we could resolve the redaction issue.

24      THE COURT:  You want to take a lunch break?  When

25 do you want to return, 1:30?
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 1      MRS. STRUMWASSER:  1:30?

 2      THE COURT:  All right.  We'll return at 1:30.

 3      MR. STRUMWASSER:  Thank you, your Honor.

 4          (Whereupon, the luncheon recess was taken

 5           at 11:53 o'clock a.m.)

 6
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 1                    AFTERNOON SESSION

 2                        ---o0o---

 3          (Whereupon, the appearance of all

 4           parties having been duly noted

 5           for the record, including Mr. Velkei

 6           and Mr. Kent, the proceedings

 7           resumed at 1:36 o'clock p.m.)

 8                  P R O C E E D I N G S

 9      THE COURT:  I was given redacted copies of 5086,

10 5087, 5088, 5089, and 5090.  That does leave the

11 confidential issue.  Am I now to remove that

12 confidential designation?

13      MR. VELKEI:  We're okay on this end.

14      THE COURT:  Okay.

15      MS. EVANS:  So your Honor, at this time, I would

16 request that 5085 through 5090 be moved into evidence.

17      THE COURT:  5085 through 5090.

18          Any objection to 5085?

19      MS. ROSEN:  No, your Honor.

20      THE COURT:  That will be entered.

21          5086?

22      MS. ROSEN:  No.

23      THE COURT:  That will be entered.

24          5088?

25      MS. ROSEN:  No, your Honor.



1485

 1      THE COURT:  All right.  That will be entered.

 2          5089?

 3      MS. ROSEN:  No, your Honor.

 4      THE COURT:  That will be entered.

 5      MS. ROSEN:  5089, just to be clear, is one page?

 6 There is an attachment that was omitted?

 7      THE COURT:  Correct.

 8          And 5090?  It's a February 2nd, 2007 letter.

 9      MS. ROSEN:  No, your Honor.

10      THE COURT:  All right.  That will be entered.

11          (Respondent's Exhibits 5085 through 5090

12           admitted into evidence)

13         CROSS-EXAMINATION BY MS. EVANS (resumed)

14      MS. EVANS:  Q.  Mr. Brunelle, if you could find in

15 your stack of documents there Exhibit 140 and 141.

16      MS. ROSEN:  This looks like 140.

17      MS. EVANS:  And 141 is a February 7, 2007

18 correspondence from you, the closing letter to Mr. R.

19      THE COURT:  Both of them are February 7th, 2007

20 letters.  One's a response, I'm sorry.  The other is a

21 letter.  140, 141.

22      MR. VELKEI:  Your Honor, would you like to see

23 this copy?

24      THE COURT:  If it is not a problem.

25      MR. VELKEI:  No problem.
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 1      MS. EVANS:  Bates No. 229705.

 2      MS. ROSEN:  That's 141.

 3      MS. EVANS:  Yes, that's 141.

 4      Q.  So, Mr. Brunelle, you have Exhibits 140 and

 5 141 in front of you?

 6      A.  Yes, I do.

 7      Q.  So I think you testified earlier today that

 8 your violation -- sorry -- your closing letter, Exhibit

 9 141, cited PacifiCare for a violation of 2695.7(b)(3)

10 based on an EOB sent to the provider; is that correct?

11      A.  Yes, I did send this violation letter with

12 that violation.

13      Q.  And that violation was related to the fact

14 that the EOB to the provider failed to include the

15 CDI's address and telephone number; is that correct?

16      A.  Yes.

17      Q.  If you would please take a look at Exhibit

18 140, it's about five pages in, Bates No. 229713.

19      THE COURT:  71 what?

20      MS. EVANS:  229713.

21          And I believe this is four pages long, through

22 229716.

23      THE WITNESS:  Yes.

24      MS. EVANS:  Q.  I know it's difficult to tell

25 because of the redaction, but can you tell if this EOB
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 1 was sent to the member?

 2      A.  I would believe, based on the first page of

 3 the EOB, Bates 9713, it does say at the very top, "This

 4 claim was paid to provider."  I would speculate, based

 5 on that, to the best of my knowledge, that that would

 6 mean that this may have been sent to the provider.  But

 7 there's just not enough to be able to tell with the

 8 redaction.  I could not be sure.

 9      Q.  Based on my understanding of the method by

10 which your counsel redacted these documents, I do

11 believe that only member information was redacted.  So

12 it's possible that we could presume that this redacted

13 portion at the top is, in fact, the member name and

14 address.

15          I'm not sure if there's a way to --

16      THE COURT:  Ms. Rosen, is that correct?

17      MS. ROSEN:  Yes.

18          I'm going to make an objection on relevance.

19 This is not a provider EOB that's at issue.

20      THE COURT:  I think that's her point.

21      MS. EVANS:  That's correct.  But the member EOB.

22      THE COURT:  I think that's her point.  I'm not

23 sure yet, but I'm guessing.  So I suspect that -- is it

24 your agreement that this is a member EOB?

25          Do you need a minute?
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 1      MS. ROSEN:  Yeah, we need a minute.

 2      THE COURT:  All right.

 3      MS. ROSEN:  No, this is not a member EOB.

 4      THE COURT:  This is a provider EOB?

 5      MS. ROSEN:  Yes.

 6      THE COURT:  Do you need a minute to --

 7      MS. EVANS:  Why don't we go off the record for

 8 just a minute.

 9      THE COURT:  We can go off the record for a minute.

10          (Discussion off the record)

11      THE COURT:  All right.  We'll go back on the

12 record.

13          Mr. Strumwasser is still looking.

14      MR. STRUMWASSER:  Can I have the Bates number

15 again?

16      MS. EVANS:  It's CDI 00229713 through 716.

17      THE COURT:  We're going to proceed on the

18 assumption that this is to the patient.

19      MR. VELKEI:  Then, Michael, if we can just get

20 confirmation when you get that issue cleared.

21      MR. STRUMWASSER:  (Nods affirmatively)

22      THE COURT:  Go ahead.

23      MS. EVANS:  Q.  Mr. Brunelle, we're operating

24 under the assumption that this is in fact -- the EOB

25 that went to the member here in this file is Mr. R.



1489

 1      A.  Okay.

 2      Q.  So if you look at Page 22916 -- I'm sorry --

 3 229716.

 4      A.  Okay.

 5      Q.  Down at the bottom right-hand corner, do you

 6 see the Department of Insurance's address and phone

 7 number?

 8      A.  Yes, I do.

 9      Q.  So assuming that this is, in fact, sent to the

10 member, you do not consider this EOB sent to the member

11 to be in violation, do you?

12      A.  I don't consider this one to be in violation,

13 but I don't think it's the same EOB that I reference in

14 my violation letter.

15      Q.  Understood.  Understood.

16      A.  Okay.

17      Q.  So with respect to the violation cited in your

18 letter, as I think you testified, that violation was

19 related to an EOB sent to the provider, whereas this

20 EOB that we just were discussing we're assuming, until

21 we find out for certain, was sent to the member?

22      A.  Yes.

23      Q.  We'll come back to this one.  Mr. Strumwasser

24 can give us a confirmation, but for now --

25      MR. STRUMWASSER:  Stand by.
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 1      MS. EVANS:  Q.  -- if you would turn to --

 2      MR. STRUMWASSER:  I have it.  It's the fourth

 3 page?

 4      MR. VELKEI:  First page.

 5      MR. McDONALD:  713.

 6      MR. STRUMWASSER:  Patient.  It's the insured.

 7      MR. VELKEI:  So the member?

 8      MR. KENT:  Yes.

 9      THE COURT:  We'll all agree.

10      MS. EVANS:  Q.  So Mr. Brunelle, Exhibit 194 --

11      A.  Yes?

12      Q.  This is a violation letter -- this is a

13 closing letter related to a complaint that is not

14 included in the OSC; is that correct?

15      A.  This is a violation letter that is included.

16      Q.  That is included in the OSC?

17      A.  Is that what your question was?

18      Q.  My question was, is this a closing letter

19 related to a complaint that is not included in the OSC?

20      A.  Would I be able to find out who the consumer

21 was that filed the complaint so I'll know?

22      THE COURT:  It's been agreed, essentially, that

23 the first -- up until 178 was included, and then the

24 ones after 178 beginning at 179 were not included.  So

25 unless there's something wrong with that, I think we
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 1 can assume No. 194 was not included.

 2      THE WITNESS:  Okay.  I agree.

 3      THE COURT:  I'm sure they'll jump on me if I'm

 4 wrong.

 5      MS. EVANS:  Q.  This is not a justified complaint,

 6 is it?

 7      A.  It is not a justified complaint, correct.

 8      Q.  And in this closing letter, you cite

 9 PacifiCare for 28 violations of 2695.7(b)(3); is that

10 correct?

11      A.  Yes.

12      Q.  Were these violations related to the EOB sent

13 to the provider?

14      A.  There is no mention here about this being EOB

15 sent to a provider.

16      Q.  So you can't answer that question one way or

17 the other because you don't recall the specific facts

18 of this file?

19      A.  That's correct.  It doesn't say one way or the

20 other in my citation here.

21      Q.  Could you turn to Exhibit 188, please?

22          Is this a closing letter that you drafted?

23          Oh, I'm sorry.

24      A.  It's -- yes, it is.  It's a violation letter

25 that I drafted.
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 1      Q.  This is not a justified complaint, is it?

 2      A.  No, it's not.

 3      Q.  Do you recall the nature of this consumer's

 4 complaint?

 5      A.  Not specifically.

 6      Q.  Do you know how this consumer's complaint was

 7 resolved by the company?

 8      A.  I wouldn't, unless I took a look again at the

 9 file.

10      Q.  So you don't know whether or not PacifiCare's

11 original claims determination was correct on this

12 matter?

13      A.  I can only tell from this letter that I cited

14 violations and what the allegation was made by the

15 consumer.

16      Q.  And you cited PacifiCare for two violations of

17 Section 2695.7(b)(3), correct?

18      A.  Yes.

19      Q.  Can you tell whether or not those were EOBs

20 that were sent to the provider or the member?

21      A.  No indication one way or the other here.

22      Q.  So you can't answer that question one way or

23 the other because you --

24      A.  That's correct.

25      Q.  -- don't --
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 1          I'm sorry -- because you don't recall the

 2 specific facts from the file?

 3      A.  That's right.  And the paragraph that cites

 4 the violation doesn't say one way or the other whether

 5 it's provider or not provider.

 6      Q.  Could you take a look at Exhibit 183.

 7          You wrote this letter, correct?

 8      A.  Yes.

 9      Q.  And this is not a justified complaint; is it?

10      A.  No.

11      Q.  Do you recall the nature of the consumer's

12 complaint?

13      A.  Based on the -- my sentence beginning the

14 letter, it was about the alleged wrongful denial of

15 coverage for hormone therapy.

16      MS. EVANS:  For the record, in my copy, I see two

17 redaction issues.

18      MS. ROSEN:  Okay.

19      MS. EVANS:  So we should maybe withdraw or --

20      MS. ROSEN:  We can correct that.

21      THE COURT:  Tell me which one again.

22      MS. ROSEN:  Last two words of the first paragraph,

23 your Honor.

24      THE COURT:  You said it was 183?

25      MS. ROSEN:  Oh, I'm sorry.  183.
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 1      THE COURT:  Okay.  Can I return this to the

 2 Department and have them fix it?

 3      MR. GEE:  Sure.

 4      MS. EVANS:  In the first paragraph and also in the

 5 caption or the section right before the salutation.

 6      THE COURT:  I see it says "Complainant" -- it's

 7 got a name.

 8      MS. EVANS:  Q.  Mr. Brunelle, do you recall the --

 9 how the consumer's complaint was resolved by the

10 company?

11      A.  Without having the letter in response to the

12 complaint, I can't say specifically.  I can just see

13 from this letter that I cited violations and the

14 locations for it and just what the allegation was that

15 was raised by the consumer.

16      Q.  Do you know whether PacifiCare's original

17 determination was correct?

18      A.  I wouldn't be able to necessarily tell that

19 unless it was tied -- unless the determination you're

20 speaking of is somehow related to the allegation.

21      Q.  Well, did you cite PacifiCare for any

22 violations related to the specific complaints made by

23 the member?

24      A.  No, I didn't.

25      Q.  Now, if you'll recall, the Department
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 1 introduced a number of exhibits, 179 through 223.  And

 2 those are the exhibits that are your closing letters.

 3 Do you recall seeing those this morning?

 4      A.  The violation letters?

 5      Q.  Yes, the violation letters.  I'd like to ask

 6 you generally, and if you can answer generally I'd like

 7 you to do so.  We've just gone through three of those

 8 letters, three examples of those letters this morning.

 9          With respect to the other, I believe, 42,

10 would you be able to recall the nature of the

11 complainants' underlying complaints with respect to any

12 of those violation letters?

13      A.  Probably not.  I'd have to review those files

14 to be able to give you any kind of coherent response on

15 that.

16      Q.  Can you recall, with respect to any of those

17 closing letters or violation letters, how the

18 consumer's complaint was ultimately resolved by

19 PacifiCare?

20      A.  Same reason.  I would probably need to look at

21 the file to be able to answer that question properly.

22      Q.  Would you be able to tell from the closing

23 letter whether PacifiCare's original claims

24 determination was correct?

25      A.  It would depend on the case.  I would to have
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 1 look and see.  In some cases, it may be possible based

 2 on comparing the allegation to whether any information

 3 was cited.

 4          See, for example, I may not always get a

 5 complete file from a company and therefore wouldn't

 6 necessarily be able to tie the allegation into

 7 violations.  So that's why we really need to see the

 8 complete file to be able to answer that question.

 9      Q.  With respect to those exhibits that we just

10 addressed, with respect to any given violation that you

11 cite the company for, would you be able to tell whether

12 the consumer had complained about the subject of that

13 violation?

14      A.  Based on reviewing the letter?

15      Q.  Yes.

16      A.  Can you repeat that?  That was a bit --

17      Q.  It was compound.

18          With respect to any given violation that you

19 cite in a closing letter, would you be able to tell,

20 based on the exhibits that we have before us today,

21 whether or not the consumer had complained about the

22 conduct that was at the heart of that violation?

23      A.  In those cases, I probably should be able to

24 look and see from the letter what the allegations were

25 versus what the violations were that were discovered,
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 1 sure.

 2      Q.  Do you know how many of these violation

 3 letters, from Exhibits 179 through 223, are justified

 4 complaints?

 5      A.  I don't have a tally for that.  I know there's

 6 quite a few of a lot of both of those types of letters.

 7 But I don't have, like, a final number in my head for

 8 either justified or other-than-justified-type letters.

 9      Q.  So when you say both of those types, you're

10 referring to justified versus non-justified complaints?

11      A.  Right, what I would call other-than-justified

12 complaints.

13      MS. EVANS:  Thank you.

14          At this point, I have no further questions.

15      THE COURT:  All right.

16          Any redirect?

17      MS. ROSEN:  Yes, your Honor.

18            REDIRECT EXAMINATION BY MS. ROSEN

19      MS. ROSEN:  Q.  I'd like to ask you, Mr. Brunelle,

20 to take a look at the Exhibit 5086 -- actually, we

21 don't need to look at any exhibits.  Let's just ask

22 away.

23          Ms. Evans asked you about a consumer complaint

24 investigation that involved -- I think it was actually

25 5086 -- that involved a coordination of benefits issue?
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 1      A.  Right.

 2      Q.  And could you tell us, in a coordination of

 3 benefits investigation, does it involve one company?

 4      A.  No.  It will involve at least two -- at least

 5 two insurance companies.

 6      Q.  Why is that?

 7      A.  Because coordination of benefits is a process

 8 where there is a primary insurance company that would

 9 provide coverage, for example, here, a health

10 insurance.  And then there may be a secondary or

11 perhaps even more, although it's usually primary and

12 secondary only -- in terms of who would have -- what

13 company would have liability, so to speak, first on a

14 claim.

15          So with the coordination of benefits issue,

16 you would be looking typically at at least two

17 insurance companies in terms of trying to determine

18 whether the primary paid what it should have paid

19 versus what the secondary should have paid, if

20 anything.

21      Q.  So if a consumer complaint comes in and they

22 start off complaining about a secondary payor, you're

23 obligated to look at the primary payor?

24      A.  You do need to look at the primary to

25 determine if the primary -- first of all, to verify if
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 1 they got it right as to who was primary and secondary,

 2 and to make sure that, if they did get it right, that

 3 the primary actually paid what they should have paid

 4 before it would kick into the secondary coverage.

 5      Q.  If you find any violations by the primary

 6 payor in the course of investigating a coordination of

 7 benefits issue, in general, would you also cite the

 8 violations for the primary payor if you find it?

 9      A.  We would cite the company if we found

10 violations for either of those two companies, if they

11 were applicable in that case.

12      Q.  Thank you.  Let's turn to the issue of

13 justified -- a finding of justified complaint in your

14 violation letter where there is justification,

15 justified complaint cited versus that omission of that.

16 Could you explain the difference between violation

17 letters that include a finding that a complaint is

18 justified?

19      A.  Justified complaint is one where the

20 Department finds that, whatever the nature of that

21 complaint was, whatever the allegation or allegations

22 were, that they are directly tied to violations that we

23 find against the company on that particular case.

24          Other-than-justified would have, in many

25 cases, violations that are -- could be just as serious
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 1 and just as important in terms of there being a

 2 compliance issue but those violations are not directly

 3 tied to the allegations brought by the consumer.

 4          But in both cases, the violations are just as

 5 serious, potentially.  And you know, we will look at

 6 that with the same weight, regardless of whether it's

 7 justified or other-than-justified.

 8      Q.  Thank you.  In your citations of the violation

 9 of the Regulation 2695.73 [sic], I think you testified

10 that that's where the written notification regarding

11 the Department's right to review is housed?

12      A.  Yes.

13      Q.  Does that apply to claimants?

14      A.  Yes.

15      Q.  Could a claimant include either a provider or

16 an insured?

17      A.  Yes.

18      MS. ROSEN:  Thank you.

19          No further.

20      THE COURT:  Anything further?

21      MS. EVANS:  Your Honor, could we just have a few

22 minutes?  I don't think people need to -- just maybe

23 five minutes?

24      THE COURT:  Yes.  We can go off the record, take

25 about five minutes.
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 1      MS. EVANS:  Thank you.

 2          (Recess taken)

 3      THE COURT:  Anything further?

 4      MS. EVANS:  Yes, your Honor.

 5             RECROSS-EXAMINATION BY MS. EVANS

 6      MS. EVANS:  Q.  If you could just refer back to

 7 Exhibit 194.  Just another question with respect to

 8 2695.7(b)(3).  In this instance, you cite the company

 9 for 28 violations of the explanation of benefits?

10      A.  Yes.

11      Q.  Is it correct that, for each of those

12 citations, it was in fact the same language that would

13 have been omitted from each EOB; is that correct?

14      A.  Yes.  In these cases, as I recall, every time

15 it was not on the EOB, all that language in its

16 entirety was missing.

17      MS. EVANS:  Okay.  Thank you.

18          I have nothing further.

19      THE COURT:  Anything further?

20      MS. ROSEN:  No.  We'd like to ask that

21 Mr. Brunelle be released.

22      THE COURT:  Any objection?

23      MR. VELKEI:  No objection.

24      THE COURT:  Mr. Brunelle, you're released.  Thank

25 you so much for meeting with us this way.  I'm
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 1 impressed, the way it worked.  Thank you.  Thanks to

 2 everybody for making it work.

 3      MS. ROSEN:  Thank you, your Honor.

 4      MS. EVANS:  Thank you, your Honor.

 5          So we'll go off the record for this.

 6          (Discussion off the record)

 7      THE COURT:  So we'll go back on the record.  And

 8 now we're going to deal with a few things to put into

 9 evidence first; is that correct?

10      MR. VELKEI:  Yes.

11      THE COURT:  All right.  What did you want to move

12 into evidence?  Are we talking 179?  So is that what

13 we're talking about?

14      MR. GEE:  Andrea?

15          Are they muted?

16      MS. ROSEN:  I'm sorry.

17      THE COURT:  Can you not hear us?

18      MS. ROSEN:  I didn't know -- we're talking about

19 my exhibits?

20      THE COURT:  Yes.  Did you want to move them into

21 evidence, or do you want somebody else to do it?

22      MS. ROSEN:  I'm sorry.  I guess I thought -- oh,

23 after the redaction.

24      THE COURT:  179 through 210, there were two

25 issues.  Everything's redacted and taken care of but
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 1 whether these were the ones that were on notice.

 2          Did you go through them?

 3      MR. VELKEI:  Yes, I did.  I count 11 of those

 4 exhibits we were never given written notice.

 5      THE COURT:  Can you tell me what numbers they are?

 6      MR. VELKEI:  Those are Exhibits 187, 188, 196,

 7 207, 214, 215 --

 8      THE COURT:  Wait, wait.

 9      MR. VELKEI:  Sorry.

10      THE COURT:  That's okay.

11          Okay.

12      MR. VELKEI:  Did you get 207?

13      THE COURT:  I got 207.

14      MR. VELKEI:  214, 215, 216, 220, 221, 222.

15      THE COURT:  Okay.

16      MR. VELKEI:  And 223.

17      THE COURT:  So you do agree that you had notice of

18 179 through 186; is that correct?

19      MR. VELKEI:  That's correct.

20      THE COURT:  Do you have any objection to those

21 being entered?

22      MR. VELKEI:  No.

23      THE COURT:  So 179, 180, 181, 182, 183, 184, 185

24 and 186 will be entered.

25          (CDI Exhibits 179 through 185 admitted
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 1           into evidence)

 2      THE COURT:  Now, for purposes of -- now, so, we'll

 3 skip 187 and 188.

 4          So 189 through 193, any objection to those?

 5      MR. VELKEI:  No.

 6      THE COURT:  189, 190, 191, 192 and 193 will be

 7 entered.

 8          (CDI Exhibits 189 through 193 admitted

 9           into evidence)

10      MS. ROSEN:  I don't have 194, 195 as being

11 included in the objection list.

12      THE COURT:  That's right.  They're objecting to

13 187 and 188.

14          Then 194 and 195, any objection to those?

15      MR. VELKEI:  No objection.

16      THE COURT:  All right.  That will be entered.

17          (CDI Exhibits 194 and 195 admitted

18           into evidence)

19      THE COURT:  Then 197 through 206, any objection to

20 those?

21      MR. VELKEI:  No objection.

22      THE COURT:  197, 198, 199, 200, 201, 202, 203,

23 204, 205, and 206 will be entered.

24          (CDI Exhibits 197 through 206 admitted

25           into evidence)
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 1      THE COURT:  Any objection to 208?

 2      MR. VELKEI:  No.

 3      THE COURT:  209?

 4      MR. VELKEI:  No.

 5      THE COURT:  210?

 6      MR. VELKEI:  No.

 7      THE COURT:  Okay.  Those three will be entered.

 8          (CDI Exhibits 208 through 210 admitted

 9           into evidence)

10      THE COURT:  Then 211 to 213?

11      MR. VELKEI:  No objection.

12      THE COURT:  All right.  211, 212, 213 will be

13 entered.

14          (CDI Exhibits 211 through 213 admitted

15           into evidence)

16      THE COURT:  217?

17      MR. VELKEI:  No objection.

18      THE COURT:  218?

19      MR. VELKEI:  No objection.

20      THE COURT:  219?

21      MR. VELKEI:  No objection.

22      THE COURT:  Those three will be entered.

23          (CDI Exhibits 217 through 219 admitted

24           into evidence)

25      THE COURT:  So the objections are to 187, 188,
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 1 196, 207, 214, 215, 216, 220, 221, 222, 223.

 2      MR. VELKEI:  That's correct.

 3      THE COURT:  Do you need time, Mr. Strumwasser or

 4 Ms. Rosen, to check to see if those are in fact not on

 5 the list when they were notified?

 6      MR. VELKEI:  It would be good if you guys checked.

 7 I mean, we're not perfect, so I want to be sure that

 8 we're all on the same wavelength on that.

 9      MR. STRUMWASSER:  That's fine.  We don't object to

10 having the time to make sure the record is complete on

11 that.

12      THE COURT:  All right.  Check and see.

13      MR. STRUMWASSER:  I'm not sure we'll be able to do

14 that by tomorrow, but Monday for sure.

15      THE COURT:  Then I'll rule on the admissibility of

16 those.  To be honest, I'll probably admit them, but

17 I'll put them in a different category.

18      MR. STRUMWASSER:  Understood.

19      THE COURT:  The other thing is -- did you want to

20 take this up on the record?

21      MR. STRUMWASSER:  Please.

22      THE COURT:  Go ahead.

23      MR. STRUMWASSER:  We've talked about the question

24 of which of the employees of PacifiCare may be deemed

25 to be respondent for purposes of our not being able to
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 1 call them right away.  And we've been trying to sort of

 2 work around Mr. Velkei and Mr. Kent and Mr. McDonald.

 3 All of them, actually, have been helpful in giving some

 4 of the witnesses we wanted.

 5          We have reached the point now where we are

 6 asking for specific people that they're not prepared to

 7 give us.  We are getting PMKs.  We've asked for PMKs,

 8 and I think they're being scheduled.

 9          So without asking your Honor to make any

10 global decisions about who a respondent is or is not,

11 there are eight people that we have asked for by name

12 whom we have not gotten agreement on, and I'd just like

13 to raise them.

14          In preliminary, let me lay out for

15 your Honor --

16      THE COURT:  If you can wait one second, I have a

17 list.  It may be in the other room.  I thought it

18 brought it in here in anticipation of this issue coming

19 up.  It's a witness list that you provided.

20          Actually, it's a list of --

21      MR. STRUMWASSER:  Their list of people who were

22 excluded?

23      THE COURT:  Yes.

24      MR. STRUMWASSER:  I have that.

25      THE COURT:  I thought I brought it in here.
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 1          So we have agreed already that Sue Berkel and

 2 Ms. Monk are considered respondent.

 3      MR. STRUMWASSER:  You have that?

 4      THE COURT:  I have it.  And Ms. Carter is not on

 5 the list.  At least as much as I looked for her, I did

 6 not find her on list -- that you had asked for her.

 7      MR. STRUMWASSER:  Yes, that's right.  But she is

 8 not one of the ones we've asked for right now.

 9      THE COURT:  That's what I mean.  I did not see her

10 on the list as been asked for.  But she appears to be

11 also a respondent.

12          So who have you asked for?

13      MR. STRUMWASSER:  We asked for five people.  We

14 asked for Linda Clark -- who I understand may not be

15 with the company anymore, and that's an issue.

16          Lois Norket, N-O-R-K-E-T.  Ellen Vonderhaar,

17 V-A-N-D-E-H-A- --

18      MS. BERKEL:  V-O-N-D-E-R-H-A-A-R.

19      MR. STRUMWASSER:  Thank you.

20          Nick Barbodi, B-A-R-B-O-T-I [sic].

21 A.J. Labuhn, L-A-B-U-H-N.  Doug Smith.  Ellen Hosch,

22 H-O-S-C-H.  And Melissa Bailey.

23      THE COURT:  Let's take them one at a time.

24          Ms. Norket's name has been bandied about

25 recently.  Why don't we take her first.  Her title is?
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 1      MR. KENT:  She's a claims manager, I believe.

 2 Even more to the point is she resides in Texas.

 3      THE COURT:  Okay.  Well, we had agreed that that's

 4 a problem, but I had understood that you were going to

 5 be willing to produce people.

 6      MR. KENT:  We would be willing to produce people

 7 if they would be subject to subpoena.  We've got people

 8 who are out of state versus people who are in state.

 9      MR. STRUMWASSER:  Can I give your Honor the

10 statement that I remembered also?  Because we went and

11 looked it up.

12      THE COURT:  Yes.

13      MR. STRUMWASSER:  On December 1st, Mr. Kent said,

14 at Page 22, Lines 13 to 19, "And the other

15          point I want to make, so the record

16          is clear, our objection here is

17          about witness order.  It is not to

18          force CDI to start issuing subpoenas

19          to people who you decide we should

20          be producing"..."If there is

21          someone we should produce, we will

22          voluntary produce them if it is in

23          our capacity."

24      THE COURT:  That's what I thought you said.  I

25 thought you weren't going to require -- I mean,
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 1 obviously a California subpoena doesn't do very much in

 2 Texas.

 3      MR. KENT:  There's another issue here, and I think

 4 what it comes down to there's just a couple of these

 5 folks who are still in our employ who are out of state.

 6          I think the more salient issue is, we've been,

 7 pursuant to your order, producing PMKs.  We're going to

 8 have two this week -- we're going to have two witnesses

 9 we are producing.  We're going to produce two PMKs next

10 week.  We have one already lined up for the following

11 week.

12          In essence, we're producing probably half --

13 and if you look at the amount of time that witnesses

14 are testifying, at least half, if not, more than half.

15 We've been doing that, waiting for CDI to start

16 producing or start putting on to testify the

17 approximate 40 people that they have, CDI-related

18 people, on their witness list.

19          We find -- we've been meeting with

20 Mr. Strumwasser, trying to work through these issues.

21 And to an extent, I think we have been successful.

22 But we understand now that CDI may be running out of

23 witnesses.

24          And we think that we're getting to the point

25 in this case that we should -- that they should, in
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 1 essence, complete their case, rest, and we can put on

 2 our case.

 3      THE COURT:  Well, okay.  It's not my practice to

 4 tell the Department about how they should put on the

 5 case.  And people often call the opposite people for

 6 their witnesses.  It seems to me, for instance,

 7 Ms. Norket -- is she still with the company?

 8      MR. KENT:  She is.

 9      THE COURT:  Seems to me she's a percipient witness

10 in this matter.  It doesn't really matter when you

11 producer her.

12          I think you should produce her, if you can.

13 If she doesn't live in California, she's not subject to

14 subpoena.  I don't know what to say.

15      MR. KENT:  We can meet -- I'm sure we can meet

16 some accommodation on individuals.

17      THE COURT:  Okay.

18      MR. KENT:  Our problem is that we're now being

19 asked to produce six witnesses next week, eight the

20 following week.  It's -- and for us to do that in CDI's

21 case in chief I think is really an unfair burden.

22      THE COURT:  Let's look at it.  So today is

23 Wednesday.  We have one more day this week.  What are

24 we doing tomorrow?

25      MR. STRUMWASSER:  Tomorrow we have one of their
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 1 witnesses --

 2      MS. BERKEL:  The PMK, Heather Mace-Meador.

 3      MR. STRUMWASSER:  Monday we have an insured

 4 witness.

 5      THE COURT:  Okay.

 6      MR. STRUMWASSER:  And I believe we're going to

 7 start Mr. Masters' resumption on Monday, maybe spill

 8 over to Tuesday.

 9          Tuesday we have --

10      MR. KENT:  Elena McFann.

11      MR. STRUMWASSER:  -- Elena McFann, Tuesday and

12 probably Wednesday.

13          On Thursday we have a subpoenaed witness from

14 Johnson -- two subpoenaed witness from Johnson Rountree

15 coming.

16      THE COURT:  Why don't we see if we can schedule

17 Ms. Norket beginning of next week, and then deal with

18 what -- we'll go from there next week.

19      MR. STRUMWASSER:  That was the way --

20      MR. KENT:  That's fine.  That's fine.

21          Your Honor, we're -- the two next witnesses

22 we're putting up, one is from Texas and one is from

23 Minnesota.

24          I think in, our mind, we've gone beyond what

25 we were obligated to do.  But we've tried to meet the
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 1 other side halfway and, in some ways, beyond that.

 2          But now, I think we're really being put to a

 3 burden that's unfair.

 4      THE COURT:  But the problem is that, if you don't

 5 call those people and they still want to have them,

 6 then we're still back in that position.

 7      MR. VELKEI:  Your Honor, we were offering to let

 8 Mr. Strumwasser know, for example, witnesses that he

 9 wants, whether we're going to call them in our case in

10 chief.  I mean, part of the issue is that, just in the

11 orderly layout of evidence, these people have some

12 information.  But the folks we want to call first in

13 our case in chief will kind of put a broader

14 perspective on things.

15      THE COURT:  Well, let's see if we can't get

16 Ms. Norket for the week after, and then deal next week

17 with some of the other people maybe.

18          If they are coming to an end, we can start

19 talking about who you want to call.

20      MR. STRUMWASSER:  Let me -- I think it would be

21 helpful if I sort of laid out where we are in our case.

22      THE COURT:  Okay.

23      MR. STRUMWASSER:  We think we have made a

24 prima facie case for a very large number of violations.

25 There are additional violations that we are going to
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 1 need -- that we can only prove through their witnesses.

 2 And beyond that, we're now turning to, essentially,

 3 questions of penalty.

 4          The questions of penalty are going to depend

 5 in large measure on information about how the

 6 violations arose, which are, again, information within

 7 their disposal.

 8          At the end of the process, we have some

 9 witnesses who expect to comment on the evidence about

10 violations and causes in order to testify about what

11 the recommended penalty is going to be.

12          But that's essentially where we are, and

13 that's why we now need the people that we've asked for.

14      THE COURT:  Why don't we go -- I don't mean to be

15 wishy-washy, but I think if we go through next week and

16 then we start with Ms. Norket the week after, then next

17 week we can talk about some other things and who you'd

18 like to call.  Maybe we can resolve this.

19          I think the penalty parts of it can be done

20 later as well as earlier.  It doesn't matter to me.  I

21 won't get lost.  And I won't get lost in -- you know,

22 if there's something in between until we get back to

23 it.  So if it works and we can get cooperation, I think

24 we're in good hands that way.

25          But there are some people that you're not
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 1 going to call; is that right?

 2      MR. STRUMWASSER:  Yeah, a lot of people we are

 3 finding we are not going to need to call.

 4      THE COURT:  Have you had decided for sure who

 5 those are yet?

 6      MR. STRUMWASSER:  Absolutely not.  What we do know

 7 is, the remaining people that we have access to

 8 directly, there's about a dozen combination of insureds

 9 and providers.  We don't expect to call all of them,

10 but that's essentially the grist.  We're trying to

11 schedule company witnesses with those.

12          Obviously the providers are sometimes hard to

13 schedule, and so we're going to try and fit everybody

14 together that way.  But that's why we sort of are

15 trying to reach forward.  And I initiated this

16 discussion with Mr. Kent last month, and he was kind

17 enough to get back to me right away.

18          So that's the issue.

19      THE COURT:  So providers you're going to

20 intersperse?

21      MR. STRUMWASSER:  Right.

22      THE COURT:  Are we done with claimants?

23      MR. STRUMWASSER:  That's what I mean by

24 "insureds," claimants.

25      THE COURT:  So insureds are coming?
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 1      MR. STRUMWASSER:  Yes.  We have one of them on

 2 Monday.  I think we only have one more of those.

 3      THE COURT:  So one more of those.  And then we're

 4 going to have some --

 5      MR. STRUMWASSER:  Some providers.

 6      THE COURT:  -- some providers.

 7          I also saw a list of administrators.  Is that

 8 something you're not going to do?

 9      MR. STRUMWASSER:  Administrators in the

10 Department?

11      THE COURT:  I didn't know.  It just said

12 "administrator."

13      MR. STRUMWASSER:  Oh, I'm sorry.  Those are

14 administrators of provider practices.

15      THE COURT:  That's what I thought.  Are you going

16 to call some of those?

17      MR. STRUMWASSER:  Yes, I'm including them within

18 that.

19      THE COURT:  Okay.

20      MR. KENT:  Your Honor, they have a witness list

21 that has 40 CDI-affiliated people plus a whole lot of

22 other people, third parties and a number of our people.

23          The representation that was made repeatedly to

24 you prior to us beginning this was the Department was

25 ready to start this proceeding, was in a hurry to do
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 1 so, actively, aggressively opposed our motion to

 2 continue.

 3          We're put to the burden of prepping on very

 4 short notice for a whole lot of people.  And now we've

 5 got a situation where, instead of having a number of

 6 Department-affiliated people that we expected to be

 7 called, now it's being -- the whole order is being

 8 changed where they're looking for us to produce

 9 numerous people, many of whom are out of state.  And it

10 just seems a little unfair.

11      THE COURT:  I understand.

12          And those people that are not in your employ

13 anymore, I don't know what you're going to do about

14 that because they can't produce them.

15      MR. STRUMWASSER:  I understand that.  And that's

16 our responsibility.  Frankly, I assumed that a number

17 of them were in touch with counsel for respondent and

18 that they would want to produce them.  But we're happy

19 to go find them if we can and all that.

20          I would just like to say, I don't know what

21 Mr. Kent's experience has been with witness lists, but

22 witness lists are essentially a defensive document.

23 They are something that you put together so that you're

24 not excluded from calling somebody you might.

25      THE COURT:  My question to you, though, is, are
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 1 there a number of people from CDI that you don't plan

 2 to call?

 3      MR. STRUMWASSER:  There are a number of people

 4 from CDI whom I do not presently expect that we will

 5 call.

 6      THE COURT:  Do you think that you want to call

 7 them?

 8      MR. KENT:  There might well be one or two or

 9 three.

10      THE COURT:  So why don't you see if you can

11 identify those.  Maybe we can work on --

12      MR. KENT:  I think we have to start with

13 Mr. Strumwasser and identify who he's not going to

14 call, maybe winnow this down.

15      THE COURT:  So I think probably by next week you

16 must be getting down to who you're going to call and

17 who you aren't.

18      MR. STRUMWASSER:  Yeah.  I'll be able to tell them

19 essentially the one CDI witness whom we expect to call

20 at the end of this process.  Other than that, we do not

21 plan to call any of them.

22      MR. VELKEI:  Michael, a couple of clarifications.

23 I have down here that you said additional violations

24 that you can only prove through our witnesses?

25      MR. STRUMWASSER:  Mm-hmm.
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 1      MR. VELKEI:  What do you have in mind there?

 2      MR. STRUMWASSER:  Violations.

 3      MR. VELKEI:  That are in the OSC, something else?

 4 What are we talking about?

 5      MR. STRUMWASSER:  That's a good point.  I was

 6 going to also mention, and I forgot to do so, we expect

 7 in the next few days to file a supplemental accusation

 8 which we think will include all or nearly all of the

 9 violations that we think we will have proven through

10 this week.

11      THE COURT:  Okay.  So you may be taking some out,

12 or ask -- are there additional ones?

13      MR. STRUMWASSER:  At the moment we have no

14 intention of taking anybody out, but we have a large

15 number that we're putting in.  And so that -- but there

16 are other violations that we cannot yet allege, either

17 because we don't have details or we don't have the

18 number of violations.  And that's what we're going to

19 need from their witnesses.

20      THE COURT:  Are these the electronic violations?

21 Is that what we're talking about?

22      MR. STRUMWASSER:  No.  The market conduct

23 electronic analysis violations are actually in the

24 original listing.

25      THE COURT:  So if there is a supplemental
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 1 accusation, then the respondent has time to deal with

 2 that.  I have to give them time to deal with that.  And

 3 since I don't know what they are, I can't tell you

 4 ahead of time.

 5      MR. STRUMWASSER:  The bulk of them, your Honor,

 6 are going to the violations corresponding to all of the

 7 notice of violations that Mr. Masters and Mr. Brunelle

 8 have talked about.

 9      MR. VELKEI:  Your Honor, given the timing of this

10 supplemental brief, it seems to me appropriate that the

11 Department has to file a motion for leave -- we're in

12 the middle of trial -- to supplement a pleading.

13          If we get this next week, we have to scramble

14 to come up with the new defenses and figure out what

15 evidence we need.  I mean, it's a whole host of issues.

16      THE COURT:  Well, If you read the APA, it's

17 unfortunate maybe, but they can actually file

18 supplemental accusations up until the time the decision

19 is --

20      MR. VELKEI:  But to conform to proof as opposed to

21 adding additional violations that weren't --

22      THE COURT:  You're probably better off getting

23 them in writing ahead of time than having them conform

24 to proof later.

25      MR. VELKEI:  That's the interesting thing.  I
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 1 mean, I have in front of me -- the chart that I was

 2 working off, your Honor, was written notice in lieu of

 3 a supplement that was provided to us in advance of the

 4 hearing.

 5          So clearly they understood there were certain

 6 obligations in advance of the hearing to provide us

 7 with information so we can defend.  And now we're going

 8 to be stuck scrambling.

 9      THE COURT:  I won't make you scramble.  If you

10 need time -- I don't know what they are.  I haven't

11 looked at it yet.  You need to look at them.

12          I'm not going to make them scramble to answer

13 this.

14      MR. STRUMWASSER:  We wouldn't ask your Honor to.

15      MR. KENT:  We've had to scramble enough.

16      THE COURT:  I see that.  So you know, I need to

17 see what they are.  I need to see what the problems

18 are.  And you need to tell me what you need, and we'll

19 see if we can't --

20      MR. KENT:  We appreciate that because this is has

21 really been a moving target.

22      THE COURT:  I see that.  So I am curious to ask

23 what happened to the other issue, about the discovery

24 of the 120 --

25      MR. VELKEI:  We're filing a motion to quash.
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 1      MR. STRUMWASSER:  We served them a motion -- a

 2 subpoena the next day.  They have until the 12th to

 3 move to quash.  Then we'll respond and --

 4      THE COURT:  So that's next week.

 5      MR. VELKEI:  Yes.

 6          Michael, one other question.  Experts?  Is

 7 your intention to do experts at the end of the

 8 proceeding?

 9      MR. STRUMWASSER:  Right.  Again, classic example,

10 one of the experts is a statistician, and it's only

11 about that 120-file business.

12          The other two are people who will comment on

13 the evidence that has been adduced and offer opinions

14 about that evidence.

15      THE COURT:  You want to do that at the end of your

16 case or at the end of their case?

17      MR. STRUMWASSER:  I would normally do it at the

18 end of our case after we have produced the testimony

19 from our people.  The problem you're going to get into

20 if we do this, you know, the mixed-up way -- I'm happy

21 to intersperse witnesses for convenience of the

22 witnesses.  But at the end of the day, in a case I

23 would normally put on, we would have violations,

24 information about penalty, and a Department

25 recommendation for penalty.
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 1          Then the company would come back and shoot at

 2 that target in their case.

 3          If we can't produce those witnesses because we

 4 haven't heard from the company's witnesses yet, then

 5 we'll put on some of our witnesses; they'll put on some

 6 of their witnesses.  Then we'll bring back our

 7 witnesses, and then they'll bring back their witnesses.

 8 And it's a very strange way to go.

 9      THE COURT:  I am willing to do a separate penalty

10 phase.  I mean, I see that there's no penalty set.

11 They're different -- it's 10,000 max for one kind and

12 $5,000 max for a different kind.

13          And clearly not all of the violations, you

14 know, require maximum penalties.  Maybe I'm giving

15 something away.  I don't think so.  So I think that

16 that's okay to do in a separate phase.

17      MR. STRUMWASSER:  Some of the witnesses are going

18 to be --

19      THE COURT:  No?

20      MR. KENT:  I don't know what they're going to

21 propose.  If we're going to get to a bifurcation

22 situation, I think we should have something in writing.

23 There should be a motion so we can see exactly what's

24 being proposed.

25          The notion that they have experts that they --
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 1 "We started.  We were in a hurry," according to CDI,

 2 "to get moving on this," and they're not ready, they're

 3 not in a position to put on their whole case unless

 4 they bring in all these people from our side, many of

 5 whom are coming in from out-of-state, then they're

 6 going to bring in their experts after we put on our

 7 case -- I think that gets a long way from being --

 8      MR. STRUMWASSER:  That's the irony of this.

 9 Actually, the whole point of this was that they would

10 be able to see our case before they put on the

11 respondent.

12          And so the more we sort of vary this, the more

13 you're departing from the rationale of the statutory

14 construction that we have before us.

15          So I think the path ahead is clear.  We know

16 we need to call these company's witnesses for some of

17 the violations, for some of the fact evidence that's

18 going to go into penalty, and then enable us to have

19 foundation for our closing witnesses.  I think we can

20 get there from here without much trouble.

21      THE COURT:  Well, we have enough witnesses for

22 next week.  We're going to ask you to produce Norket

23 the week after.

24          We're going to see your motion to quash and

25 see their supplemental.  And then we can move along
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 1 from there.

 2      MR. VELKEI:  Your Honor, one additional concern.

 3      THE COURT:  Yes, go ahead.

 4      MR. VELKEI:  Seems to me we're kind of walking

 5 into the dark here.

 6          If the Department is just about to serve a

 7 supplemental pleading, I don't think any of our

 8 witnesses should be required to testify until we see

 9 what that is.  This is not a set-up situation.

10          We thought we were operating off the

11 violations in the OSC.  Now they're telling us in a few

12 days we're going to get a new pleading.

13          Well, if that's the case, I don't think any of

14 our witnesses should go on until we see what that is.

15 We've had several conversations with Mr. Strumwasser.

16 Never has he raised this issue, at least to me,

17 personally, that they intended shortly to serve a

18 supplemental pleading.

19      MR. STRUMWASSER:  The Judge told us she was going

20 to direct us to.

21      THE COURT:  I guess I did get that started because

22 I think it should be in writing.  It shouldn't be

23 something orally done at the end of the hearing.

24      MR. VELKEI:  That's our view.  But seems it to me

25 that, if there is an intention to do that, before we
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 1 put on any of the witnesses, let's see what the

 2 allegations now are developing into.

 3          And if they've got more witnesses, let them

 4 put them on.  If they're out of witnesses, either they

 5 rest their case or we take a break and we come back

 6 when we see his pleading.

 7      THE COURT:  I really think -- if we have next week

 8 set up, let's go with next week.  Next week we will

 9 have the supplemental and your motion to quash.

10          Try and set up Norket for the beginning of the

11 next week.  It may be that we change that later.

12      MR. KENT:  The beginning of the week of the 18th?

13      THE COURT:  Right.

14      MR. STRUMWASSER:  The Monday is a holiday.

15      THE COURT:  Oh, it is.  Excuse me.  So that would

16 be the 19th.

17      MR. STRUMWASSER:  Have we talked about the witness

18 for the week of the 19th?

19      MR. VELKEI:  We have not, no.

20      THE COURT:  Maybe we should go off the record for

21 a minute.

22          (Discussion off the record)

23      THE COURT:  So we're going to go ahead with

24 witnesses for the rest of this week, and for next week

25 we're pretty set.  There's going to be a supplemental.
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 1 And when we see that, we can revisit the order of

 2 witnesses and how we're going to proceed.

 3      MR. VELKEI:  Thank you, your Honor.

 4      THE COURT:  Anything else?

 5      MR. McDONALD:  I just have one question.  I was

 6 trying to get clarification from Mr. Strumwasser -- I

 7 think he mentioned there was two witnesses related to

 8 Johnson & Rountree, which is an issue that was in this

 9 additional notice that was served in November.

10          I understood that there was a subpoena served

11 on a third party witness that the Department didn't

12 bother to serve us with.  But I also understand there

13 apparently is another witness --

14      MR. STRUMWASSER:  There's two companies.  We

15 served the two companies.  One of them came back,

16 doesn't exist.  One is Johnson Rountree Premium; one is

17 Johnson Rountree Unpremium.

18          And the one that was accepted -- it was a PMK.

19 And counsel for Johnson & Rountree called me, told me

20 he was sending two people.

21      THE COURT:  Do we know who?

22      MR. STRUMWASSER:  It's like a husband-and-wife

23 combination.  And it's a fairly low-level combination.

24      MR. McDONALD:  Your Honor, can you instruct the

25 Department they should serve us with any subpoena they



1528

 1 serve on a third party?

 2      MR. STRUMWASSER:  I don't understand that to be

 3 required by APA.

 4      THE COURT:  I'm not sure it is required, but as a

 5 courtesy, if you could just let them know.

 6      MR. McDONALD:  How are we in a position to move to

 7 quash if they don't serve us with notice of a subpoena?

 8      MR. STRUMWASSER:  You aren't.

 9      THE COURT:  As a courtesy, would you please let

10 them know.

11      MR. KENT:  Especially if the vendor has our

12 confidential data.

13      MR. STRUMWASSER:  The vendor has been in touch

14 with United.  We've had the conversation with them.  I

15 would be astounded if Johnson & Rountree wasn't all

16 over you guys.

17      THE COURT:  All right.  So give a courtesy copy of

18 who you're subpoenaing so that they can be prepared.

19      MR. STRUMWASSER:  Sure.

20      THE COURT:  One of the things that happened, which

21 we didn't necessarily anticipate, we have a lot of

22 witnesses that we don't complete because we can't get

23 them all done at once.  So if they know at least who it

24 is, there's a better chance that we'll get it completed

25 in a shorter time.
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 1      MR. STRUMWASSER:  I actually think we're going to

 2 move faster through witnesses now.

 3      THE COURT:  We're going back to Mr. Masters.

 4 Ms. Vandepas and Mr. Venezuela and Ms. Black have now

 5 all been excused.  So, I'd like to finish Masters if we

 6 can.  So tomorrow morning at 9:00.

 7          (Whereupon, the proceedings recessed

 8           at 2:38 o'clock p.m.)
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 1 STATE OF CALIFORNIA     )

                        )   ss.

 2 COUNTY OF MARIN         )

 3          I, DEBORAH FUQUA, a Certified Shorthand

 4 Reporter of the State of California, duly authorized to

 5 administer oaths pursuant to Section 8211 of the

 6 California Code of Civil Procedure, do hereby certify

 7 that the foregoing proceedings were reported by me, a

 8 disinterested person, and thereafter transcribed under

 9 my direction into typewriting and is a true and correct

10 transcription of said proceedings.
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12 attorney for either or any of the parties in the
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14 interested in the outcome of the cause named in said
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 1 THURSDAY, JANUARY 7, 2010; 9:00 A.M. DEPARTMENT A; ELIHU

 2 HARRIS STATE BUILDING; 1515 CLAY STREET; RUTH ASTLE,

 3 ADMINISTRATIVE LAW JUDGE

 4                            -oOo-

 5           THE COURT:  This is on the record.  This is before

 6 the Insurance Commissioner of the State of California in the

 7 matter of the PacifiCare Life and Health Insurance Company,

 8 OAH Case Number 200906139 and UPA 200700004.

 9           Today's date is January 7th, 2010.  Counsel are

10 present.  Respondent is here in the person of Ms. Berkel.

11           We did a few housecleaning things off the record.

12 Exhibits 157 and 158, the full and redacted copies have been

13 submitted and agreed upon and their confidentiality

14 designation can be removed; is that correct?

15           MR. KENT:  Yes, Your Honor.

16           MR. STRUMWASSER:  Yes, Your Honor.

17           THE COURT:  I am going to admit those fully.

18           (Exhibit Nos. 157 - 158 received in Evidence.)

19           Is the only one I have outstanding -- which we

20 just discussed off the record -- 155?

21           MR. KENT:  Yes, Your Honor.

22           THE COURT:  Are you ready to call your next

23 witness?

24           MR. STRUMWASSER:  We are, Your Honor.  We had

25 requested the person most knowledgeable regarding appeals,
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 1 and Respondent has identified Heather Mace-Meador and,

 2 therefore, we call Heather Mace-Meador.

 3           HEATHER MACE-MEADOR, having been called as a

 4 witness was duly sworn, testified as follows:

 5           THE COURT:  Go ahead.

 6                      DIRECT EXAMINATION

 7 BY MR. STRUMWASSER:

 8      Q.   I am Michael Strumwasser.  Before I address you in

 9 error, may I ask do you prefer Ms. Mace-Meador or just Ms.

10 Meador?

11      A.   Ms. Mace-Meador.

12           THE COURT:  If you forget, you can apologize ahead

13 of time.

14           MR. STRUMWASSER:  I would like a continuing

15 apology stipulated to on the record.

16 BY MR. STRUMWASSER:

17      Q.   Ms. Meador, by whom are you employed?

18      A.   I am employed by United Health Group.

19      Q.   What position?

20      A.   My position is Director for Appeals and

21 Grievances.

22      Q.   Would you summarize for the Judge your educational

23 background, please.

24      A.   I have a Bachelor's degree.

25      Q.   In?
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 1      A.   Biomedical science.

 2      Q.   How long have been you with United?

 3      A.   I have actually been with PacifiCare formally

 4 since 1993.

 5      Q.   When did you become an employee with United?

 6      A.   With the acquisition.

 7      Q.   Approximately upon closure of the deal?

 8      A.   Yes.  That's my understanding.

 9      Q.   In 1993 what position did you hold?

10      A.   In 1993 I was hired as a Member Services

11 representative.

12      Q.   If you just run a path to your current position.

13 How long were you a Member Services -- was that

14 representative?

15      A.   Yes, a Member Services representative.  I was a

16 Member Services representative for about two years, and then

17 my next position was as an appeals coordinator.  I believe I

18 was in that position for about two years.  My next position

19 was as compliance analyst.  That was probably about two

20 years.  And then my next position was principal compliance

21 analyst.  I believe that was about a year and half.  Then

22 manager for accreditation and benefits, which was

23 approximately a year.  And then my current position.

24      Q.   So when did you become -- when did you first

25 assume your current position?
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 1      A.   That was in 2000.

 2      Q.   So your title was the same at PacifiCare as it is

 3 now?

 4      A.   Yes.

 5      Q.   When you were at PacifiCare what -- immediately

 6 prior to the merger, what was the name of the unit you were

 7 in?

 8      A.   The Appeals Department.

 9      Q.   You were the director of that department?

10      A.   Yes.

11      Q.   How many people did you have in that department in

12 December of -- let's say in the middle of '05?

13      A.   I think I had approximately maybe 30 employees at

14 that time.

15      Q.   Were they all located in Cypress?

16      A.   No, they were not.

17      Q.   How were they distributed, roughly?

18      A.   At that time I had staff in San Antonio.  I had

19 staff in Phoenix.  I had staff in Colorado.

20      Q.   And also in Cypress?

21      A.   I did not have staff in Cypress at that time.

22      Q.   Where were you housed in the middle of '05?

23      A.   San Antonio.

24      Q.   And today?

25      A.   San Antonio.
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 1      Q.   The department you currently head for United is

 2 also called Appeals?

 3      A.   Yes.

 4      Q.   How many people do you have in that department

 5 today?

 6      A.   I believe I have 56 people right now.

 7      Q.   Distributed among the same locations?

 8      A.   At this time I have staff in San Antonio, in

 9 Cypress and in Colorado.

10      Q.   Would you summarize what your responsibilities as

11 director are.

12      A.   I have overall responsibility for the operational

13 activities related to the Member Appeals team.

14      Q.   There is one Member Appeals team?

15      A.   In terms of within the whole organization?

16      Q.   Yes.  Is Member Appeals team sort of an in formal

17 reference to the members of your department?

18      A.   Yes.

19      Q.   So it is the department, you just sometimes refer

20 to them as "the team"?

21      A.   Yes.

22      Q.   Got it.

23           At the time of the acquisition there was no Member

24 Appeals staff in California for PacifiCare; is that right?

25      A.   There was staff in California, but they did not



1539

 1 report to me at that time.

 2      Q.   To whom did they report?

 3      A.   They reported to -- at that time they reported to

 4 Lisa Bupp.

 5      Q.   Can you spell that?

 6      A.   B-U-P-P.

 7      Q.   What was her position?

 8      A.   She was also an appeals director.

 9      Q.   So at the time in 2005 PacifiCare had multiple

10 appeals directors?  Had more than one appeals director?

11      A.   Yes.

12      Q.   How many?

13      A.   Two.

14      Q.   You and Ms. Bupp, right?

15      A.   Yes.

16      Q.   Where is Ms. Bupp today?

17      A.   She is no longer with the company.

18      Q.   How many people did she have as best you can

19 recall in 2005 reporting to her?

20      A.   I don't know that I would be even able to

21 estimate.

22      Q.   What was the division of responsibility between

23 the people who reported to you and the people who reported

24 to her?

25      A.   At that time I had responsibility for the HMO
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 1 product appeals team in certain states, excluding California

 2 HMO business and Oregon and Washington HMO business.  That

 3 fell under Lisa Bupp.  I also had accountability for the PPO

 4 for all states.

 5      Q.   Western states or all states?

 6      A.   All eight states that PacifiCare conducts its

 7 business.

 8      Q.   So we have California, Washington, Oregon.  What

 9 were the other five?

10      A.   Arizona, Nevada, Colorado, Oklahoma and Texas.

11      Q.   You did not have staff in Cypress, but Ms. Bupp

12 did?

13      A.   Yes, that's correct.

14      Q.   As a result of the acquisition, was there any

15 change in the staffing of your unit?

16      A.   Directly after the acquisition or just overall?

17      Q.   How about in the first 12 months after the

18 acquisition.

19      A.   The one change made in appeals due to the

20 acquisition was a separation of the Commercial Appeals team

21 and the Secure Horizons Appeals team.

22      Q.   So commercial means non-Medicare business;  Is

23 that right?.

24      A.   Yes, that's what I mean.

25      Q.   Secured Horizons was before the acquisition of the
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 1 PacifiCare product, right?

 2      A.   Yes.

 3      Q.   So that is a brand name and a piece of business

 4 that United acquired through the acquisition of PacifiCare?

 5      A.   I believe so, yes.

 6      Q.   In 2005 before the acquisition, do you know what

 7 the United member organization team looked like?

 8      A.   No.

 9      Q.   Do you know now what United had in way of member

10 appeals in 2005?

11      A.   No, I don't know that I know what they had in

12 place in 2005.

13      Q.   Do you know whether they had a member appeals

14 department?

15      A.   I don't specifically know.

16      Q.   Your unit is responsible for appeals that come

17 from PacifiCare insureds, right?

18      A.   Yes.

19      Q.   It is also responsible for appeals that come from

20 United insureds in your region?

21      A.   No.

22      Q.   So there is a separate United entity that takes

23 care of that business?

24      A.   Yes, there is a separate team that takes care of

25 that.
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 1      Q.   What is that called?

 2      A.   The CEU is the team that I am aware of that

 3 handled the United Healthcare member appeals.

 4      Q.   Do you know what "CEU" stands for?

 5      A.   I believe it is Centralized Escalation Unit.

 6      Q.   I take it you don't work closely with those folks?

 7           MR. KENT:  Vague.

 8           THE COURT:  Do you understand the question?

 9           THE WITNESS:  I think it would help to have

10 clarification.

11 BY MR. STRUMWASSER:

12      Q.   Who is the head of CEU?

13      A.   Kelly Vavra.  V-A-V-R-A.

14      Q.   How often would you communicate with Ms. Vavra in

15 a typical week?

16      A.   With regards to PacifiCare appeals?

17      Q.   Any subject other than social?

18      A.   I don't typically have weekly interactions with

19 Kelly Vavra.

20      Q.   Who has the corresponding responsibilities for the

21 Secured Horizons Medicare business today?

22      A.   So my counterpart on the Secured Horizons side?

23 That is Sylvia Light.

24      Q.   L-I-G-H-T?

25      A.   Yes.
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 1      Q.   Is she also considered a member of the Member

 2 Appeals Department?

 3      A.   She is not part of my department.  I am not sure

 4 how they reference their team specifically.

 5      Q.   I am going to hand you a binder with some of the

 6 exhibits that have been admitted into evidence.  We are

 7 going to talk about Exhibit 5046, and I promise not to ask

 8 you about 5045 others.

 9           THE COURT:  Because they don't exist yet.

10           There is still an outstanding confidentiality

11 issue on it.

12 BY MR. STRUMWASSER:

13      Q.   Before we go to 5046, let me ask you another

14 question about trying to get an understanding of the

15 jurisdiction.  Today your department, you as director have

16 responsibility for both PPO and HMO business; is that right?

17      A.   Yes, for the Member Appeals team.

18      Q.   When you were with PacifiCare before the

19 acquisition, did you have the same jurisdiction or did you

20 have both PPO and HMO?

21           MR. KENT:  Asked and answered.

22           THE WITNESS:  Yes.

23           THE COURT:  I will let it stand.

24 BY MR. STRUMWASSER:

25      Q.   Have you seen this document, this entrance



1544

 1 conference document which is Exhibit 5046?

 2      A.   Can I have a moment to look through it?

 3      Q.   Absolutely.

 4      A.   Okay, I am ready.

 5      Q.   Have you seen this document before today?

 6      A.   Yes.

 7      Q.   On what occasion?

 8      A.   In preparation for this entrance conference.

 9      Q.   As best you recall, were you at the entrance

10 conference?

11      A.   Yes.

12      Q.   Would you look at slide 125.

13      A.   Yes.

14      Q.   Is this still an accurate depiction of the member

15 and management staffing of the Member Appeals organization?

16      A.   The number of staff is not exactly the same as

17 this, but in terms of the structure of my department, yes.

18      Q.   You still report to Dr. Sakamoto?

19      A.   Yes, I do.

20      Q.   Your direct report is Ms. Dungan?

21      A.   Yes.

22      Q.   D-U-N-G-A-N.

23           In general when the merger occurred and you became

24 an employee of United, did you keep the people who had been

25 reporting to you -- did they still report to you?
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 1      A.   Yes.

 2      Q.   Page 15 says that the appeals coordinators

 3 received Fair Practices settlement training in May of 2007.

 4 Do you see that?

 5      A.   I do.

 6      Q.   Did you help prepare this slide back in 2007?

 7      A.   Yes.

 8      Q.   I take it you are familiar with the Fair Practices

 9 Claims Settlement Regulations of the Department?

10      A.   I am aware of them, yes.

11      Q.   Would you say you are familiar with them or just

12 aware of them?

13      A.   What do you mean by "familiar"?

14      Q.   Do you generally know what they require of

15 carriers?

16      A.   Yes, generally I do know.

17      Q.   With respect to the May 2007 training, do you know

18 why there was a training conducted in May of 2007?

19      A.   Yes.

20      Q.   Why?

21      A.   I received notice via our regulatory department

22 that our staff should receive this training.

23      Q.   Did they tell you why they were giving you this

24 notice?

25      A.   I don't recall specifically why they told us we
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 1 had to have the training.

 2      Q.   Prior to 2007, was there any department-wide

 3 training on the Fair Claim Practices Regulations in your

 4 unit?

 5      A.   No.

 6      Q.   Dr. Sakamoto is a vice-president of PacifiCare or

 7 United?

 8           MR. KENT:  Vague as to time.

 9           THE COURT:  Can you put a time on it?

10 BY MR. STRUMWASSER:

11      Q.   In 2007.

12      A.   In 2007?

13      Q.   Yes.  The period to which this chart pertains, we

14 have Dr. Sakamoto identified as VP clinical review and

15 policy.  I am asking what he was a VP of.

16      A.   Are you asking if he was an employee of PacifiCare

17 or an employee of United?

18      Q.   I will start with that question.  That is a good

19 one.

20      A.   He would be an employee of PacifiCare.

21      Q.   What would he be a VP of?

22      A.   I still don't understand.

23      Q.   Have you ever seen any correspondence that Dr.

24 Sakamoto has written in the 2007, 2008, 2009 period?

25      A.   Yes.  I would have seen correspondence.
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 1      Q.   Does he send his correspondence typically out on

 2 United letterhead or PacifiCare letterhead?

 3           MR. KENT:  No foundation.

 4           THE WITNESS:  I am not aware of seeing a letter

 5 that had been sent under his signature, so I don't know that

 6 I would have seen letterhead.

 7           THE COURT:  I misunderstood.  I thought she said

 8 she had seen letter.

 9           MS. BERKEL:  Correspondence.

10 BY MR. STRUMWASSER:

11      Q.   What kind of correspondence have you seen?

12      A.   Email.

13      Q.   Does his email have a signature block?

14      A.   Yes.

15      Q.   It says, "Edwin Sakamoto, M.D.," right?

16      A.   Yes, I believe so.

17      Q.   VP Clinical Review and Policy, right?

18      A.   Yes.

19      Q.   What is the next line going to say?

20      A.   I don't specifically recall what that -- if it

21 referenced PacifiCare or United Health in a signature block.

22      Q.   What does yours say?

23      A.   I don't use a signature block.

24      Q.   What stationary do you use when you send out a

25 letter?
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 1      A.   The letterhead that is used by the "Appeals

 2 Department references PacifiCare a United Healthcare

 3 Company".

 4      Q.   Sort of like this slide?

 5      A.   Yes.

 6      Q.   Do you know whether there was any integration plan

 7 for integrating the member appeals or appeal and grievance

 8 functions for United and PacifiCare following the

 9 acquisition?

10      A.   No, I am not aware of a plan to integrate.

11      Q.   Ms. Mace-Meador, when a claim -- not an appeal but

12 a claim -- comes into PacifiCare from a provider, let's say,

13 where does that claim first go in the organization?

14           MR. KENT:  Objection; vague.

15           THE COURT:  Do you understand the question?

16           THE WITNESS:  I don't know that I necessarily

17 understand what you are looking for.

18 BY MR. STRUMWASSER:

19      Q.   Let's say a provider sends in a claim for services

20 provided to a PacifiCare member and it is a written claim.

21 It is not an electronic claim.  It is a paper claim.

22      A.   Okay.

23      Q.   PacifiCare has a specified Post Office box for

24 that?

25      A.   Yes, I believe there is a designated Post Office
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 1 box.

 2      Q.   What organization, what department, within

 3 PacifiCare is responsible for that mailbox?

 4      A.   I don't specifically know what organization would

 5 be responsible for that mailbox.

 6      Q.   If an insured himself or herself sends in a paper

 7 claim, does it go to the same mailbox?

 8      A.   I don't know.

 9      Q.   Does your department have responsibility for

10 Customer Service, the Customer Service staff?

11      A.   No.

12      Q.   Is there a Customer Service Department?

13      A.   Yes.

14      Q.   Does it -- is it responsible for the Call Center?

15      A.   Yes.

16      Q.   It is its own department rather than being a part

17 of anybody else's department?

18      A.   Yes.

19      Q.   Do you know who is the head of the Customer

20 Service Department?

21      A.   Marty Sing.

22      Q.   S-I-N-G-H.

23      A.   S-I-N-G.

24      Q.   What is his job title?

25      A.   He is a director.
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 1      Q.   Do you know to whom he reports?

 2      A.   I do not.

 3      Q.   Now, your appeals team department handles both HMO

 4 and PPO appeals from members themselves, right?

 5      A.   Yes.

 6      Q.   You don't handle provider appeals, do you?

 7      A.   No.

 8      Q.   Who does those?

 9      A.   There is a provider dispute resolution team that

10 handles the provider appeals.

11      Q.   Who is the head of that?

12      A.   The person I am aware of is Laurence Parris.

13 L-A-U-R-E-N-C-E, P-A-R-R-I-S.

14      Q.   Is he a director, also?

15      A.   I believe he is a manager.

16      Q.   Is a manager above or below a director?

17      A.   Typically a manager is below a director.

18      Q.   Do you know to whom he reports?

19      A.   I do not.

20      Q.   In your daily or weekly work routine, do you have

21 much interaction with Mr. Parris?

22      A.   No.

23      Q.   Ms. Mace-Meador, if I were to break my arm --

24 which I have done -- and I go to the doctor and he or she

25 sets the bone and PacifiCare receives a claim from one of us
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 1 and processes it and an EOB goes out to each of us, that

 2 would be the normal thing to happen, right?  The EOB goes to

 3 both the insured and the provider, right?

 4      A.   Yes.

 5      Q.   If both my doctor and I are dissatisfied with the

 6 way the claim is processed and I file an appeal as the

 7 insured, that goes to your department, right?

 8      A.   Yes.

 9      Q.   And my doctor is dissatisfied also and files an

10 appeal, that would go to Mr. Parrisn' department?

11      A.   Yes.

12      Q.   Is there a potential that we will get two

13 different responses in two different appeals?

14           MR. KENT:  Objection.  Calls for speculation.

15           THE COURT:  Overruled.

16           THE WITNESS:  I don't know that I would be able to

17 answer that.

18 BY MR. STRUMWASSER:

19      Q.   Are there any formal mechanisms in place to

20 coordinate appeals from providers and members from the same

21 service?

22      A.   No.

23      Q.   What do you call the widget that comes into your

24 department, are they called appeals, complaints, what's the

25 terminology?
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 1      A.   The terminology that we use are appeal and

 2 grievance.

 3      Q.   Those are synonymous or is there a distinction

 4 between the two?

 5      A.   The way that we use those terms internally because

 6 the definitions can vary from state to state, so internally

 7 we usually reference an appeal as a reconsideration of some

 8 initial determination.  And then a grievance would be a

 9 complaint about something other than a reconsideration of an

10 initial determination.

11      Q.   The appeal is the reconsideration of the initial

12 determination?

13      A.   Yes.

14      Q.   And the grievance is anything else?

15      A.   Yes.

16      Q.   Is inquiry or question a term of art you use or is

17 that not something you refer to?

18      A.   We don't use those terms.

19      Q.   Great, thanks.

20           So with that in mind then, if a PacifiCare insured

21 complains to The Department of Insurance about a claim and

22 the Department brings the matter to PacificCare's attention,

23 does that come to your department?

24      A.   No, it does not.

25      Q.   Where does that go?
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 1      A.   That goes to our regulatory appeals team, which is

 2 not part of my team.

 3      Q.   Who is the head of Regulatory Appeals?

 4      A.   That is Rosa Perez.

 5           THE COURT:  Could you spell that.

 6           THE WITNESS:  P-E-R-E-Z.

 7 BY MR. STRUMWASSER:

 8      Q.   What is Ms. Perez's job Title?

 9      A.   She is also a director.

10      Q.   Of Regulatory Appeals?

11      A.   Of Regulatory Appeals and Audits.

12      Q.   What the California Department of Insurance calls

13 exams would be an audit for your purposes?

14      A.   Yes.

15      Q.   Where is Ms. Perez's office?

16      A.   Her office is in Cypress, California.

17      Q.   Do you know to whom she reports?

18      A.   She also reports to Dr. Sakamoto.

19      Q.   So going back to the original hypothetical I gave

20 you a moment ago about this dramatic broken arm I have, if

21 in addition to filing my appeal with your unit and my doctor

22 filing with Mr. Parris' unit, if one of us also complained

23 to the Department of Insurance and one of their compliance

24 officers filed an appeal about it or sent the matter over to

25 you, that would then go to Ms. Perez's unit, right?
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 1      A.   It would go to her unit with a member dispute.  I

 2 don't believe the provider dispute through the CDI would go

 3 to her team.

 4      Q.   To whom would that go?

 5      A.   I am not sure which team specifically receives

 6 that claim from a provider.

 7      Q.   So if a doctor sends in a complaint -- an EOB to

 8 the Department and the Department sends it to PacifiCare --

 9 do you know to whom in PacifiCare the Department sends these

10 inquiries?

11      A.   No.

12      Q.   But it would not go to your unit, right?

13      A.   Correct.

14      Q.   It would not go to Mr. Parris' unit, right?

15      A.   Are you asking about the provider issue or the

16 member issue?

17      Q.   The Department's inquiry which came from a

18 provider.

19      A.   I don't know where the Department's inquiry about

20 a provider would go.

21      Q.   But if it was I who sent a complaint to the

22 Department of Insurance and they then inquired, that would

23 go to Ms. Perez?

24      A.   It would go to her team, yes.

25      Q.   Provider dispute resolution is Mr. Parris?
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 1      A.   Yes.

 2      Q.   Let's go back to a garden variety appeal from a

 3 member.  That goes to your team, right?

 4      A.   Yes.

 5      Q.   I believe we know from 5046 that you were

 6 typically getting about 74 complaints or appeals a month in

 7 2007.  Maybe you want to look at slide 16.

 8      A.   Yes.

 9      Q.   Is that still the case today or are you getting

10 more or less?

11      A.   We are getting less.

12      Q.   Have you lost personnel in your unit since 2007?

13      A.   Yes.

14      Q.   So I am one of 74, my broken arm thing -- and on

15 average, how long does it take you to process a member

16 appeal?

17      A.   The turnaround timeframe we have for member

18 appeals is 30 days.

19      Q.   It starts when your department gets it?

20      A.   It starts based on the receipt within the

21 organization.

22      Q.   Within PacifiCare?

23      A.   Yes.

24      Q.   So by "organization," you don't mean your

25 department, you mean anybody in PacifiCare?
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 1      A.   Yes, I do.

 2      Q.   So the end of that 30-day period is a sending out

 3 of a closing letter with a resolution to the complainant?

 4      A.   Yes.

 5      Q.   Ms. Mace-Meador, I am going to show you a document

 6 that I am going to ask the Judge to mark for identification

 7 as 224.  It is a redacted set of documents that were

 8 produced to us, and the first page has a Bates number of

 9 PAC0362380 and a top date of February 20, 2007.

10           THE COURT:  Exhibit 224 is a letter with a top

11 date of February 20th, 2007.

12           (Exhibit No. 224 marked for Identification.)

13 BY MR. STRUMWASSER:

14      Q.   Would you familiarize yourself with what you have

15 here.  Take as much time as you would like.  Just let us

16 know.

17      A.   Thank you.

18           THE COURT:  What about the confidential

19 designation?

20           MR. STRUMWASSER:  It is redacted so we would ask

21 that the confidentiality be lifted.

22           THE COURT:  Is that all right?

23           MR. MR. KENT:  That's fine, subject to the other

24 rulings the Court has made.

25
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 1 BY MR. STRUMWASSER:

 2      Q.   Ms. Mace-Meador, do you generally recall the

 3 transaction to which this Exhibit 224 refers?

 4      A.   In terms of generally recalling this case?

 5      Q.   Yes, this case.

 6      A.   Yes, I generally recall this case.

 7      Q.   Now, the first two pages, is that the closing

 8 letter?

 9      A.   These first two pages are the letter that was

10 issued by Ms. Perez's team.

11      Q.   Linda Clark worked for Ms. Perez?

12      A.   She is part of her team, yes.

13      Q.   In Cypress?

14      A.   Yes.

15      Q.   Where is Mr. Parris' team housed?

16      A.   I believe that is in Cypress.

17      Q.   Would you turn to page 393.

18      A.   Okay.

19      Q.   Am I right, this is a printout of -- you

20 understand we have redacted HIPPA information here, right?

21      A.   Yes, I see that.

22      Q.   Is this a printout of a computer screen?

23      A.   This is not a print screen of something on the

24 computer, no.

25      Q.   So this is not a screen shot?
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 1      A.   No, this is not a screen shot.

 2      Q.   What is this?

 3      A.   This is an extract of information from the AGS

 4 database.

 5      Q.   AGS?

 6      A.   Yes.

 7      Q.   Please.

 8      A.   Appeals Grievance System.

 9      Q.   That is the system your staff typically uses to

10 track appeals?

11      A.   That is what was used at the time of this case.

12      Q.   You don't use that anymore?

13      A.   We did not.

14      Q.   What do you use now?

15      A.   Our -- the system that we use currently use for

16 appeals tracking is called Care Plan.

17      Q.   The AGS system, was that unique to your Member

18 Appeals Department or were there other departments that used

19 that system?

20      A.   There were other teams that used this system.

21      Q.   I take that to mean other departments?

22      A.   Yes.

23      Q.   I said "departments" and you said "teams".  I want

24 to make sure that we are not missing something between us.

25      A.   Yes.
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 1      Q.   What other departments used AGS in 2007?

 2      A.   I believe that the team handled some of the

 3 Secured Horizons.  Appeals also used AGS, and Rosa Perez's

 4 team also used AGS.

 5      Q.   That would be the Regulatory Appeals people?

 6      A.   Yes.

 7      Q.   Is AGS a system that came over from PacifiCare or

 8 was that a United system that was there when you got there?

 9      A.   AGS was not a United system.

10      Q.   So before the acquisition you were not using AGS?

11      A.   I believe we were using another system prior to

12 AGS and that is what was in place at the time of the

13 acquisition.

14      Q.   Do you recall what that was called?

15      A.   For the PPO business we were using an access

16 database that we called the PPO database.

17      Q.   That was developed by somebody at PacifiCare?

18      A.   Yes.

19      Q.   Then after the acquisition by United, your team --

20 and it looks like two other teams -- got access to the AGS

21 system.

22      A.   In terms of the timing, yes, we were using AGS

23 after the acquisition.

24      Q.   The introduction to that answer "In terms of the

25 timing" suggests that I am missing something.
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 1      A.   I guess I am trying to clarify if that is what you

 2 are asking.  I'm sorry.

 3      Q.   Was AGS something that your staff had asked for or

 4 you had proposed to corporate management?

 5      A.   No.

 6      Q.   Whose idea was it?

 7      A.   My recollection is that we needed to move off of

 8 an access database into a better system.  AGS was actually

 9 in place and was in use and my team was added to it.

10      Q.   Which unit was the first user of the AGS?

11      A.   I believe it was the team Ovations or the Secured

12 Horizons.

13      Q.   So this display, the last number is 393, this is

14 something that AGS could print out on command, is that the

15 way it worked?

16      A.   Yes.  You could press a button and it would export

17 the comments for you.

18      Q.   The second row of text we have something called a

19 "Master Case" and a number starting with an "A"; is that

20 correct?

21      A.   Yes.

22      Q.   Do you know what Master Case Number indicates?

23      A.   My understanding is it was a case number that was

24 automatically assigned when you would initially enter a case

25 into the system.
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 1      Q.   Generated by the AGS system?

 2      A.   Yes.

 3      Q.   Do you know if that number was tracked by any of

 4 the other systems for PacifiCare or United?

 5      A.   No.

 6      Q.   You don't know or they were not?

 7      A.   I don't know.

 8      Q.   What is the MEM No, M-E-M space, capital No?

 9      A.   That is referencing the member's identification

10 number.

11      Q.   Were there standard procedures for use of the AGS

12 system in 2007?

13           MR. KENT:  Vague.

14           THE COURT:  Did you understand the question?

15           THE WITNESS:  I am not sure.

16           MR. STRUMWASSER:  Be glad to rephrase.

17 BY MR. STRUMWASSER:

18      Q.   When an appeal comes to your unit, typically how

19 are appeals received?  Are they generally received in a

20 paper form?

21      A.   Yes.

22      Q.   So a member has sent a letter?  Would that be

23 typically with the way a member would get your attention?

24      A.   Yes.

25      Q.   That would be delivered by some email system to
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 1 your unit?

 2      A.   Yes.

 3      Q.   And then your folks would set up the file and

 4 enter into AGS this appeal?

 5      A.   Yes.

 6      Q.   Under what circumstances then after it has been

 7 entered is a comment entered into the AGS system or was it

 8 in 2007?

 9      A.   The procedure would be to document any

10 investigation, case set up activities, that would be

11 documented as a comment in AGS.

12      Q.   Your people know they are supposed to do that any

13 time they do anything with the appeal?

14      A.   Yes.

15      Q.   On the right-hand side of page 393, there appears

16 to be a last updated by date and a last updated by column,"

17 do you see those?

18      A.   Yes.

19      Q.   Is that what that is, last updated by and last

20 updated date?

21      A.   Yes.

22      Q.   Just looking at this thing horizontally, can you

23 tell who -- whether the comment on the left corresponds to

24 either one of those two entries, the Martin or Mayberry?

25      A.   So as I look at this, the first two rows of
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 1 documentation, those are connected with the update by V.

 2 Martin.  And then the documentation starting row three down,

 3 that is the documentation associated with the last update by

 4 Mayberry.

 5      Q.   Now, the comments from V. Martin indicate -- the

 6 first two words appear to be CA DOI.  Am I right that is a

 7 reference to the California Department of Insurance.

 8      A.   Yes.

 9      Q.   Is this an appeal or a complaint or a grievance?

10      A.   I would have to look at the -- if you give me a

11 moment.  In terms of how we categorize appeal verses

12 grievance, this is referencing claims that have not been

13 processed.  We would generally categorize this as a

14 grievance since there had not been an initial determination.

15      Q.   This is about somebody who sent in a claim and it

16 didn't get processed, right?

17      A.   That's what the comments indicate, yes.

18      Q.   So we have here a grievance that appears to have

19 gone to the Department of Insurance but has come to your

20 department now, right?

21      A.   When the CDI notifies the Company about the

22 complaint, it will go to the Regulatory Appeals team, and if

23 it is an issue that has not gone through the Member Appeals

24 team process, it would come to my team to research.

25      Q.   Is it Regulatory Compliance or Regulatory Appeals
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 1 what is the term for Ms. Perez's?

 2      A.   I reference it as Regulatory Appeals.

 3      Q.   Does the Regulatory Appeals staff have research

 4 capability or do they rely on others?

 5      A.   I don't know that I would be able to speak to

 6 specifically their research abilities.

 7      Q.   It is common in your experience that they rely on

 8 your staff for researching member appeals that came through

 9 the regulatory process; is that right?

10      A.   I don't know that I would say that they rely on us

11 to do the research.  If it is an issue that is subject to

12 the appeals process, and my team handles the appeals

13 process, that's why I consider why they send that over to

14 us.

15      Q.   So if Ms. Perez's unit sees that this could have

16 been something sent by the member to you, she will regularly

17 then send her appeal over to you in the first instance; is

18 that right?

19      A.   Could you repeat that.

20      Q.   I can do better than that.  I can improve it.

21           So if a regulatory appeal comes through the

22 department and goes to Ms. Perez's unit -- right?

23      A.   Yes.

24      Q.   I understand your testimony to be if they look at

25 it and they think that had this gone directly from the
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 1 member, it should have gone to you and then they send it

 2 over to you?

 3      A.   Yes.  If they identify that this is a member

 4 appeal issue, they send it to my team to work the member

 5 appeal issue.

 6      Q.   So after the abbreviation CA DOI -- DOI is the

 7 pseudonym for the Department of Insurance of California,

 8 right?  You have heard that before?

 9      A.   Yes.

10      Q.   There is some text after that.  And it uses so

11 many abbreviations, I am going to ask -- with Her Honor's

12 indulgence -- that you actually read what comes after CA DOI

13 as you understand it.

14      A.   So California DOI member complaint, delay in

15 processing claims from a non-par provider, case assigned to

16 Linda Clark.  V. Martin.

17      Q.   Non-par is nonparticipating?

18      A.   Yes.

19      Q.   So that would be like an out of network provider?

20      A.   Yes.

21      Q.   Is it customary for your staff to enter CA DOI if

22 the complaint has come from the Department of Insurance?

23      A.   Just to clarify, V. Martin is not my staff.

24      Q.   They access the same database that you do, right?

25      A.   Yes.
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 1      Q.   Got it.  That is very helpful.

 2           A member is the same as an insured?

 3      A.   Yes.

 4      Q.   And is the same as an enrollee?

 5      A.   Yes.

 6      Q.   Although, in your experience an enrollee is

 7 typically an HMO customer rather than a PPO customer?

 8      A.   No, we generally use the term "member" on the HMO

 9 side.

10      Q.   Let's do the next entry on this page starting with

11 the long number that you need not capture and DOI case.  Do

12 you know what that long number is that starts "079"?

13      A.   I don't know that.

14      Q.   I understand you don't recognize this number in

15 particular, but you also don't know what it refers to?

16      A.   I don't.

17      Q.   I am going to ask you now to help us interpret

18 after the words, "DOI case."

19      A.   So you would like me to read it out loud like I

20 did the other ones?

21      Q.   Please.

22      A.   Member disputing claims that have not been

23 processed.  Member stated claim.  Date of service 10/14/06

24 has been submitted numerous times and is still not in system

25 or processed.  Also claim date of service December 4th, 2006
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 1 and submitted numerous times with no response.  Assigned to

 2 Judy Mireles.  She is part of my Member Appeals team.

 3      Q.   Who would have assigned this to her?

 4      A.   This was documented by Sonya Mayberry, and she is

 5 the one who assigned it to Judith Mireles.

 6      Q.   Sonya is spelled?

 7      A.   S-O-N-Y-A.

 8      Q.   What is her position?

 9      A.   At the time she was a case set up person.  She is

10 no longer with the company.

11      Q.   Do you understand this entry to mean that the

12 member was complaining that one claim had been submitted

13 numerous times but that PacifiCare had not put that claim in

14 its system or had not processed it?

15      A.   That's my understanding of this document.

16      Q.   And that another claim had been submitted numerous

17 times but PacifiCare had not responded, is that your

18 understanding?

19      A.   Yes.

20      Q.   Now below that text we have, IDT number and a long

21 number.  What does "IDT" stand for?

22      A.   I believe intelligent desktop.

23      Q.   Oh, my.  What does that mean? I have been looking

24 for one of those for a long time.

25      A.   I consider it to be the call documentation system.



1568

 1      Q.   So is there an IDT program or computer system?

 2      A.   I guess it would be described as a program.

 3      Q.   Is it a network program that shares data?

 4      A.   I don't know that I would be able to speak to how

 5 it is set up or how it shares data.  My team uses IDT for

 6 documenting receipt of the appeal.

 7      Q.   Do you do anything else with IDT before the

 8 closing letter?

 9      A.   We will typically update IDT to identify that the

10 appeal has been closed.

11      Q.   In those days you used AGS rather than IDT to keep

12 track?

13      A.   That's correct.

14      Q.   For an appeal there would typically be two records

15 entered?

16      A.   Not necessarily two IDT records, but documentation

17 within an IDT record.

18      Q.   What kind of documentation is captured by the IDT

19 system?

20      A.   I am not really an expert on IDT.  In terms of how

21 we use IDT would be to document the receipt of the appeal.

22 So we basically are documenting comments within it.

23      Q.   So would the AGS comments be accessible through

24 IDT?

25      A.   No.
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 1      Q.   I understand you are not a techie necessarily, and

 2 I don't want to be unfair here, but if you know -- first of

 3 all, if you go from one computer in your office to another

 4 computer in your office, would you have the same access to

 5 the IDT data?

 6      A.   The IDT is not accessible to everybody on every

 7 computer.  It is an application that would be requested to

 8 be added to somebody's computer.

 9      Q.   Who are the staff that use IDT?

10      A.   My appeals staff that use IDT?  All of my appeals

11 staff use IDT.

12      Q.   And you?

13      A.   I don't document an IDT, but I have been known to

14 access documents within IDT.

15      Q.   To look stuff up?

16      A.   Yes.

17      Q.   Take a look at the next page, if you will, 394.

18 It looks to me that we lost some stuff off the top, but we

19 are not going to let that throw us off.  We have some more

20 comments here, and I would like to ask you about -- first of

21 all, we have this IDT number again, right?

22      A.   Yes.

23      Q.   Here is the weird thing.  It is not the same

24 number, even though this is the same case, isn't it?

25      A.   I'm not sure what you are referencing.
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 1           THE COURT:  I agree.  You mean the I.D. number?

 2 It has a different I.D.

 3           MR. STRUMWASSER:  Thank you, Your Honor.

 4 BY MR. STRUMWASSER:

 5      Q.   We have a paragraph that starts with the heading

 6 "Case Comments."   Do you see that on the upper side of the

 7 page?

 8      A.   Yes.

 9      Q.   First of all, tell us who made this entry.

10      A.   I am sorry, which are you talking about?

11      Q.   The sentence that says, "Enrollee does not

12 specify," and so on.

13      A.   Who made that entry?

14      Q.   Yeah.

15      A.   That was entered by Judith Mireles.

16      Q.   On February 14th at 1:18?

17      A.   Yes.

18      Q.   Did she enter everything on this page at that

19 time, can you tell?

20      A.   Yes.  This is when all of this was documented

21 within AGS.

22      Q.   The second paragraph of the case comments I

23 understand to say, "Reviewed RIMS claims history and Ad Hoc.

24 Could find no claims for date of service, 10/14/06 or

25 12/04/06."
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 1           Have I read that right?

 2      A.   Yes.

 3      Q.   Now, what is RIMS?

 4      A.   RIMS is the claims and eligibility system.

 5      Q.   What department runs or owns RIMS?

 6           MR. KENT:  Vague.

 7           THE COURT:  Do you understand?

 8           THE WITNESS:  I don't know.

 9 BY MR. STRUMWASSER:

10      Q.   You understand but you don't know who owns it?

11      A.   I understand the question, and I don't know who

12 owns it.

13      Q.   It was used in PacifiCare at this time for claims

14 processing, wasn't it?

15      A.   Yes.

16      Q.   And was there a claims department at PacifiCare in

17 2007?

18      A.   Yes.

19      Q.   Who was the head of that?

20      A.   At that time I believe it was Raynee Andrews.

21 R-A-Y-N-E-E  Andrews.

22      Q.   Today?

23      A.   Today I believe Ellen Vonderhaar is considered the

24 head of that department.

25      Q.   That is separate from your department?
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 1      A.   Yes.

 2      Q.   You and Ms. Vonderhaar do not report to the same

 3 people until several layers up?

 4      A.   Correct.

 5      Q.   So we have here that Ms. Mireles looked up on RIMS

 6 the case history and could not find these dates of service

 7 for this insured, right?

 8      A.   Yes.

 9      Q.   What is Ad Hoc?

10      A.   Ad Hoc is the imaging system that we use to

11 research when we are looking for claims images.

12      Q.   What kinds of images are on Ad Hoc?

13      A.   The types of images that we may find when looking

14 on Ad Hoc may possibly include claims or medical records.

15 There could be correspondence.

16      Q.   So paper claims that came in would be imaged and

17 stored on Ad Hoc?

18      A.   I don't know the specifics of how the information

19 and what information would get into Ad Hoc.

20      Q.   Do you know how the information in Ad Hoc differs

21 from the information in RIMS?

22      A.   My understanding is that RIMS is the data verses

23 Ad Hoc being actual documents.

24      Q.   So if a paper claim comes in, the physical paper

25 would be imaged and stored on Ad Hoc and the information
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 1 would be extracted from the paper, the date of service and

 2 the service codes and that would go into RIMS?

 3      A.   That's my understanding.

 4           THE COURT:  Let's take the morning break.  Fifteen

 5 minutes.

 6           (Recess.)

 7 BY MR. STRUMWASSER:

 8      Q.   So we are still talking about Exhibit 224.  Let's

 9 look at page 394.  As I understand it, there are two dates

10 of service at issue here.  One is 10/14/06 and the other is

11 12/4/06.  Is that your reading also?

12      A.   Yes.

13      Q.   What we learned from the comment on 394 is that

14 Ms.  Mireles couldn't find a record of either one of those

15 in RIMS or Ad Hoc, right?

16      A.   Yes.

17      Q.   Going further on down -- you tell me, did she

18 email the enrollee on 2/13/07?

19      A.   Yes, it appears that she mailed the enrollee.

20      Q.   Then the next day she got an afterhours CST

21 voicemail back asking that she call the enrollee, right?

22      A.   Yes.

23      Q.   Then she discussed with appeals supervisor K.

24 Tondre -- T-O-N-D-R-E -- that is someone who works for you?

25      A.   Yes.
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 1      Q.   To ask Paul if he can find the documents in Doc

 2 DNA.  Who is Paul?

 3      A.   Paul was part of my team at that time.  I believe

 4 his title was project coordinator.

 5      Q.   What is Doc DNA?

 6      A.   Doc DNA is the system for taking scanned email and

 7 distributing it to different departments within the Company.

 8      Q.   Still used today?

 9      A.   Yes.

10      Q.   Is that a system you got from Lason, L-A-S-O-N?

11      A.   Yes, I believe that is correct.

12      Q.   When would you be using Doc DNA and when would you

13 be using Ad Hoc?

14      A.   Both of them are ways that we might research

15 correspondence.

16      Q.   DNA is responsible for actually doing physical

17 scanning; is that right?

18      A.   My understanding is there is somebody that does

19 physical scanning into DNA.

20      Q.   Is there a physical scanning function in Ad Hoc?

21      A.   That I honestly don't know.

22      Q.   Do you know whether the two steps share a

23 database?

24      A.   I am not aware that they do.  Further down now on

25 page 394, I am pretty sure we have an over-zealous redaction
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 1 here.  I am going to guess that after researching, Paul

 2 advised of two documents found, PPO indemnity claim for

 3 spouse for Suncoast.  However, attached invoice statement

 4 not eligible.  Other doc is for enrollee, invoice from

 5 Delray Eye Associates.  Date of service, 12/4/06 dollar sign

 6 290 paid in full.  Below that we have, the interim -- this

 7 is Ms. Mireles again -- saying she received an email from

 8 the enrollee, right?

 9      A.   Yes.

10      Q.   The enrollee told her that with respect to the

11 10/14/06 claim, that it was filed on 10/26/06 and then

12 refiled by fax on 11/21/06, right?

13      A.   Yes.

14      Q.   I don't know quite how to interpret the next

15 sentence, "Was told it was entered into your system on

16 11/27/06 and no determination has yet has been made."  Who

17 do you think "your" is in this?

18      A.   Are you asking what the member in the email meant

19 by the word "your" in that?

20      Q.   I am actually trying to figure out first and third

21 person.  Am I correct that the member had been told that it

22 was entered into the PacifiCare system on 11/27/06?

23      A.   I believe that is what the member was trying to

24 communicate, yes.

25      Q.   You or Ms. Mireles said that seems like an
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 1 unusually long amount of time or do you believe that is what

 2 the member is saying?

 3      A.   I believe that is what the member is saying.

 4      Q.   Again we have an excess of redacting zeal here.

 5 Apparently, Ms. Mireles reviewed the RIMS and Ad Hoc and RX

 6 Solution claim screens; is that right?

 7      A.   Yes.

 8      Q.   For both the spouse and enrollee, and that she

 9 could find no claim for Suncoast Pharmacy or date of service

10 10/14/06, right?

11      A.   Yes.

12      Q.   Let us all agree that she says then that she

13 forwarded this new to --

14           THE COURT:  Someone.

15 BY MR. STRUMWASSER:

16      Q.   -- paul to see if he could find in Doc DNA.

17           Then we have per IDT number -- and a long

18 number -- enrollee was advised on 12/5/06 that the claim was

19 received 11/27/06, are you with me?

20      A.   I am.

21      Q.   Can you tell from this or any other part of the

22 document what the basis was for determining that the date

23 received was 11/27/06?

24      A.   I am not sure that I understand the question.

25      Q.   We have a record that says that the insured -- or
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 1 the enrollee says I sent it to you on 10/26 and again by fax

 2 on 11/21, and we apparently have a determination by

 3 PacifiCare that it was received on 11/27.  I am asking why

 4 it was received 11/27 rather than 10/26 or 11/21?

 5      A.   This particular statement that we are looking at

 6 per the IDT, Judy is documenting what IDT says.

 7      Q.   So what she is using for the date received for the

 8 claim is, in fact, the date received for the appeal; is that

 9 right?

10      A.   No.  What she is documenting is a conversation

11 that she viewed in IDT.  So she is saying per this

12 document -- in that documentation the enrollee was advised

13 on 12/5/06 that the claim was received 11/27/06.

14      Q.   Can you tell from anything in this exhibit what

15 happened on 11/27/06?

16           MR. KENT:  Vague.

17           THE COURT:  You are asking her if she can tell

18 what actually happened?

19           MR. STRUMWASSER:  What actually happened.

20           THE COURT:  If you can or if you know.

21           THE WITNESS:  Are you asking if there is

22 documentation anywhere in this exhibit that shows what

23 happened on 11/27/06?

24 BY MR. STRUMWASSER:

25      Q.   Yes.



1578

 1      A.   Let me look through and I will let you know.

 2      Q.   To save us some time, I am also asking if you can

 3 find anything in the exhibit to indicate that the insured

 4 was not telling the truth when he said he had sent the claim

 5 on 10/26, whether you find anything to refute that in here.

 6      A.   Would it be okay if we did one at a time?

 7      Q.   You bet.

 8      A.   So I don't see any documentation in this exhibit

 9 that includes this actual IDT documentation.  So I don't see

10 anything in this the exhibit that specifically documents

11 what happened on 11/27/06.

12      Q.   Now I am going to ask you the second question,

13 which is we have two dates when the insured said he sent it

14 in.  It really doesn't tell us the first way, but the second

15 way was by fax.  I am going to ask you now whether you see

16 anything in this exhibit which refutes or casts doubt on

17 what the insured told your representative?

18      A.   I didn't find anything in there that the member

19 was not being truthful.

20      Q.   Am I correct when I recall your testimony a little

21 bit earlier this morning that the first entry in IDT

22 indicates when the appeal was received by PacifiCare?

23      A.   When my team is doing their documentation within

24 IDT, the first documentation that they will enter regarding

25 the appeal case will be when the appeal -- we have opened a
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 1 case.

 2      Q.   And do you know what the practice is for the

 3 Regulatory Appeals unit?

 4      A.   I do not know what their practice is.

 5      Q.   So your two units are using the same database but

 6 don't have a common understanding of that practice?

 7      A.   Are you saying that IDT is an appeals database?

 8      Q.   My understanding of your testimony is that both

 9 Ms. Perez's unit and your unit use IDT.

10      A.   Actually, I was referencing specifically AGS.

11      Q.   Oh, AGS.  Who is using AGS other than yourself?

12      A.   It is primarily a California documentation system,

13 so it is primarily used by Customer Service.

14      Q.   Would their practice be to enter a record in IDT

15 when the first call comes in?

16      A.   I would not be able to speak to their practice.

17      Q.   Let's go back to the first page of this document,

18 380.  I have some questions for you about the third

19 paragraph.  The first sentence says that when you got the

20 request from the Department of Insurance, PacifiCare

21 received the issue, right?

22      A.   Yes.

23      Q.   Documentation from the member service call notes

24 indicate that PacifiCare received the claims on November 27,

25 2006 re for Suncoast Medical for date of service October 14,
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 1 2006 and for Delray Eye Associates for December 14, 2006."

 2           Do you see that sentence?

 3      A.   I do.

 4      Q.   It has got to be wrong, right?

 5      A.   How do you mean?

 6      Q.   Wouldn't you agree that it would have been

 7 unlikely that they would have received on November 27th a

 8 claim for service on December 14?

 9      A.   Yes, I agree.

10      Q.   I want to make sure that we have a common

11 understanding that that must have been an error.  Right?

12      A.   Documenting that a claim was received prior to the

13 services was an error, yes.

14      Q.   I am curious about the phrasing of the second

15 paragraph, documentation from the member service call notes

16 indicate that PacifiCare received the claims on November 27,

17 2006.

18           Now, it doesn't actually say that PacifiCare

19 received the claims on that date.  It says that the

20 "documentation indicates."  Is that a common way to phrase

21 this letter?

22           MR. KENT:  Argumentative; no foundation.

23           THE COURT:  I am going to sustain.  She didn't

24 write the letter.  I don't know if she has seen other

25 letters like this.  I am going to sustain the objection.
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 1 BY MR. STRUMWASSER:

 2      Q.   Have you seen other letters like this coming out

 3 of Regulatory Affairs that had to do with member appeals

 4 from the Department of Insurance?

 5      A.   I generally don't review the letters that come

 6 from the Regulatory Appeals team.  I have reviewed some of

 7 the letters.

 8      Q.   When an appeal comes to you through Regulatory

 9 because it came from the Department, it comes to somebody in

10 your department, right?

11      A.   Yes.

12      Q.   At some point they do whatever they are going to

13 do and they send it back to Regulatory Appeals, right?

14      A.   Yes.

15      Q.   Would the closing letter have been drafted in your

16 unit or their unit?

17      A.   This letter that we are looking at was drafted in

18 their unit.

19      Q.   You have templates for closing letters, don't you?

20      A.   Yes.

21      Q.   Do you know whether they do?

22      A.   I do not know if they do.

23      Q.   So far as you know, you don't share the same

24 templates?

25      A.   We do not share the same templates.



1582

 1      Q.   Now, they send a closing letter to the Department

 2 of Insurance?

 3      A.   Yes.

 4      Q.   Do they also send a closing letter to the insured?

 5      A.   I believe they do.

 6      Q.   Now, we know from page 394 that the claim was

 7 eventually paid, right?

 8      A.   In terms of on page 394, I think the last comments

 9 were that they were sent for processing.

10      Q.   Then we have the next page, 395?

11      A.   Yes.

12      Q.   So we know it was paid, right?

13      A.   Yes.

14      Q.   We know it was sent back to claims for the

15 processing of possible interest, right?

16      A.   Yes.

17      Q.   Do you know under what circumstances interest

18 would have been payable?

19      A.   My understanding of the interest requirements

20 would be if the claim was not paid timely or if it was not

21 paid correctly the first time.

22      Q.   The calculation of timeliness runs from when to

23 when?

24      A.   For the claim?

25      Q.   Yes.
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 1      A.   My understanding is that it is based on the

 2 Company's receipt of the claim.

 3      Q.   The Company's receipt of the claim, right?

 4      A.   Yes.

 5      Q.   So if the date of service is entered for a date

 6 later than the date that the Company first received the

 7 claim, is it fair to say that the effect of that would be

 8 either -- could be either to avoid the need to pay interest

 9 or reduce the amount of interest that was payable?

10      A.   Could you repeat the question?

11      Q.   If the Company received a claim on one date but

12 recorded the claim as having been received on a later

13 date -- with me so far?

14      A.   Okay.

15      Q.   The effect of that would or could be -- let's say

16 could be -- to either avoid the need, the obligation, to pay

17 interest or reduce the amount of interest that had to be

18 paid, right?

19           MR. KENT:  Calls for speculation; no foundation.

20           THE COURT:  Overruled.

21           THE WITNESS:  I am not aware of the Company doing

22 that.

23           THE COURT:  That is not the question.  You have to

24 listen to the question that is asked and answer the

25 question.
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 1           Do you understand the question?

 2           THE WITNESS:  Let me try to clarify the question.

 3 Are you asking if the Company were to use a different date

 4 of receipt, would that be a way to avoid having to pay

 5 interest?

 6 BY MR. STRUMWASSER:

 7      Q.   Okay, I will take that question, sure.

 8      A.   Is that what you are asking?

 9      Q.   It is a subset of it, but I will take that

10 question.

11      A.   I think that would be an inappropriate business

12 practice, but that would be a way for somebody to bypass the

13 penalty requirement.

14      Q.   You mean the obligation to pay interest?

15      A.   Yes.

16      Q.   Would you now turn to page 386 in this document,

17 Exhibit 224.  We have what appears to be an email chain

18 extending over -- as near as I can tell, two pages, but I

19 may be mistaken about that.  Why don't you familiarize

20 yourself with 386 and 387.

21      A.   Thank you.  Okay.

22      Q.   On the second page 387 we have a February 20, 2007

23 email from Ms. Clark to you, right?

24      A.   Yes.

25      Q.   Now, she doesn't report to you, right?
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 1      A.   She does not.

 2      Q.   Is it unusual for her to be sending you emails?

 3      A.   I would not consider it to be unusual for her to

 4 send me an mail.

 5      Q.   The second sentence of the email says, "Customer

 6 Service notes indicate that we received both of these claims

 7 on 3/27/06, however we --

 8           THE COURT:  I don't see that.

 9 BY MR. STRUMWASSER:

10      Q.   "11/27/06, however, we would not locate the

11 claims."  Do you believe that is "could" not locate the

12 claims?

13      A.   I believe that is what she was intending to say.

14      Q.   There is a claim -- this is actually a good

15 redaction, I think.  There is a claim from someone that is

16 date-stamped 12/11/06, that was in the Appeals case file.

17 Do you see that?

18      A.   Yes.

19      Q.   "I think it was in Lason," close paren.  Would

20 that mean that it was in a Doc DNA?

21      A.   Yes, I believe that is what she is referencing.

22      Q.   Then Ms. Clark says to you, "My question is this:

23 Claims have been paid but the receive date was 2/11/2006

24 (the date that the Appeals found the information).  Should

25 we reprocess the claims using the 12/11/06 since I have to
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 1 include that documentation with my letter to the DOI?"

 2           Do you see that?

 3      A.   I do.

 4      Q.   Do you see -- do you perceive in Ms. Clark's email

 5 to you some uncertainty about when the claim was actually

 6 received by the Company?

 7      A.   What I perceive from this is her request for

 8 clarification on what should be considered the date the

 9 claim was received by the Company.

10      Q.   That is an interesting way to phrase it.   What

11 should be considered the date is the date it was actually

12 received, right?

13      A.   Yes.

14      Q.   Ms. Clark does not express any belief in this

15 email that it was actually received on 11/27, does she?

16      A.   I do not see her documenting that this claim was

17 received on 11/27/06.

18      Q.   Now, she says she wants an answer and she wants it

19 quickly and she says -- she asks "Should we reprocess the

20 claims using the 11/27/06 date since I have to include that

21 documentation with my letter to the DOI."  Why do you think

22 she is telling you that she has to include that

23 documentation with her response to the Department?

24      A.   I don't know.

25      Q.   Can you think of any reason why that would be a
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 1 relevant factor?

 2           MR. KENT:  Argumentative.

 3           THE COURT:  Sustained.

 4 BY MR. STRUMWASSER:

 5      Q.   Then you have a response above that, right?

 6      A.   Yes.

 7      Q.   I know this is a timezone thing, but your response

 8 is actually dated earlier than the question?

 9      A.   That's because of the difference in timezone.

10      Q.   Where was Ms. Clark?

11      A.   She was in California.

12      Q.   Where were you?

13      A.   I was in Texas.

14      Q.   So shouldn't yours be even further behind her?

15      A.   The time is my time.  So this is the

16 documentation.  She sent her documentation.  So when I am

17 looking at her email, the time that I received is what comes

18 up in my timezone.

19      Q.   And then the time you sent the response comes up

20 also?

21      A.   Yes.  So if it is somebody else's, if somebody in

22 a different timezone is pulling up the emails, it will show

23 the difference in the timezone.  They will see the time

24 received based on their timezone, not based on the time I

25 sent it in my timezone.
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 1      Q.   You say, "If Customer Service notes indicate that

 2 they received the claims on 11/27/06, then that is the date

 3 that we need to use as a date received."

 4           Do you see that?

 5      A.   I do.

 6      Q.   At the time when you wrote that, did you know what

 7 bases Customer Service had for assigning a receipt date of

 8 11/27?

 9      A.   I don't think I did.

10      Q.   Then you ask in the second paragraph, "Is

11 California the only state where the claim received date is

12 an important factor for calculating interest?"

13           Do you see that?

14      A.   I do.

15      Q.   You say, "I want to have my Appeals team note the

16 receipt date when they are submitting the overturn for

17 effectuation, but I need to confirm which states that rule

18 applies to."  Right?

19      A.   Yes.

20      Q.   First of all, do you know today whether California

21 is the only state where the claim receipt date is an

22 important factor in calculating interest?

23      A.   I don't know if they are the only state.

24      Q.   Is there any way to calculate interest other than

25 from the date received?
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 1      A.   I don't know.

 2      Q.   May I infer from the second sentence of that

 3 paragraph that at the time you wrote this your department

 4 did not have a standing instruction on what to use for the

 5 date the claim was received?

 6           MR. KENT:  Vague.

 7           THE COURT:  Overruled.

 8           THE WITNESS:  We did not have as part of our

 9 appeals research process specific instructions on

10 documenting or how to determine the original receipt date of

11 the claim.

12 BY MR. STRUMWASSER:

13      Q.   Do you know whether Ms. Clark had been trained on

14 how to process a claim with interest?

15      A.   I don't know.

16      Q.   Do you know why she sought your guidance rather

17 than Ms. Perez's guidance to answer this question?

18      A.   I don't know.

19      Q.   Turn to page 397, if you would, please.

20      A.   Okay.

21      Q.   There is a reference towards the end of the

22 comments to SW space TDI?

23      A.   I sent an email to SW TDI.  I believe that stands

24 for Southwest Texas Department of Insurance.

25      Q.   What is Stellent?  S-T-E-L-L-E-N-T.
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 1      A.   That is the imaging system that the skills team

 2 uses for exploring our field documents.

 3      Q.   So you don't use Doc DNA to scan the documents?

 4      A.   We don't.

 5      Q.   And you don't use Ad Hoc?

 6      A.   We do not for storing our appeals documents.

 7      Q.   You use Stellent?

 8      A.   Correct.

 9      Q.   You have a person who operates Stellent in your

10 department?

11      A.   Each of the folks on the team scan things into

12 Stellent.

13      Q.   Now, we have talked a little bit about Doc DNA,

14 and I believe you testified that it came from something

15 called Lason?

16      A.   Yes.

17      Q.   Do you know the full name for Lason?

18      A.   No, I don't.

19      Q.   Do you know if it was a California company, a

20 Texas company?

21      A.   I don't know.

22      Q.   Do you know any of the Lason personnel who were

23 involved with its use at United?

24      A.   I don't.

25      Q.   Are you aware of any problems that United had
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 1 with -- or PacifiCare had with Doc DNA?

 2      A.   I am aware of some issues that my team might have

 3 experienced.

 4      Q.   What issues are those?

 5      A.   The issues were making sure that we received our

 6 appeals correspondence that might have gone through Doc DNA,

 7 that they would be directed to our team first in a timely

 8 manner.

 9      Q.   So somebody writes you a letter about a pending

10 appeal, and PacificCare's Doc DNA installation would have

11 captured that letter?

12      A.   My understanding is that there would be somebody

13 who would scan the document into Doc DNA.

14      Q.   And the Doc DNA implementation at United was

15 supposed to then route the document to you, to your unit,

16 right?

17      A.   Yes, Doc DNA was the mechanism to route the

18 document to my team.

19      Q.   And you had the experience that it was not doing

20 so, at least not in a timely manner?

21      A.   It is not that the system itself wasn't doing it

22 in a timely manner, but at times our appeals documents would

23 be directed to a different team and then have to be

24 redirected to our team.

25      Q.   Did you ever have the experience that
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 1 documentation got lost in Doc DNA?

 2      A.   For our appeals correspondence?  I don't recall

 3 being aware that our appeals correspondence was misplaced.

 4      Q.   But you are aware that other documents got lost in

 5 Doc DNA, aren't you?

 6      A.   No, I am not aware of other documents being lost

 7 in Doc DNA.

 8      Q.   You are not aware that Certificates of Creditable

 9 Coverage were lost in Doc DNA?

10      A.   No, I am not aware of that.

11      Q.   You never heard that?

12      A.   No.

13      Q.   Let me show you a document that we will ask the

14 Judge to mark as 225, a Regulatory Affairs Pre-Existing Work

15 Plan, CDI18515.

16           THE COURT:  That will be marked as 225.  It has a

17 top date of February 2007.

18           (Exhibit No. 225 marked for Identification.)

19 BY MR. STRUMWASSER:

20      Q.   Have you seen this document before, Ms.

21 Mace-Meador?

22      A.   Yes, I believe I have.

23      Q.   Take a look at the first page.  First of all, this

24 document is a part of the 2007 Corrective Action Plan, is

25 it?
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 1           MR. KENT:  No foundation.

 2           THE COURT:  Have you seen this before?

 3           THE WITNESS:  I believe I have.

 4           THE COURT:  All right, I will allow it.

 5           If you know.

 6           THE WITNESS:  I don't know if it was a part of the

 7 Corrective Action Plan.

 8 BY MR. STRUMWASSER:

 9      Q.   Take a look at the first page.  We have a table

10 that continues for many pages, right?

11      A.   Yes.

12      Q.   Third column is entitled what?

13      A.   Corrective Action Plan.

14      Q.   In that third column we find that you are the

15 owner of items two, three and four.

16      A.   I am listed as the owner for items two, three and

17 four.

18      Q.   Is it a surprise to see your name there?

19           MR. KENT:  It's argumentative.

20           THE COURT:  Overruled.

21           THE WITNESS:  The items that I might have been

22 designated the owner for, in looking at these items, I would

23 only be able to speak to the member appeals portion of any

24 of those items.

25
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 1 BY MR. STRUMWASSER:

 2      Q.   Understood.  Do you have any member appeals

 3 arising out of COCC or pre-existing conditions?

 4      A.   Yes.

 5      Q.   Did you ever have any appeals come to your unit in

 6 which the member alleged that he or she had sent COCCs

 7 repeatedly and they were lost?

 8      A.   Yes.

 9      Q.   So you were aware that that had been a problem

10 that had been encountered by PacifiCare, right?

11      A.   Yes.

12      Q.   You were aware that those COCCs came into Doc DNA?

13      A.   No, I am not specifically aware that those would

14 come in through Doc DNA.

15      Q.   How do you think the COCCs were supposed to be

16 coming in?

17      A.   I am not specifically aware of all of the

18 correspondence that might come into the Company and how it

19 might be routed.

20      Q.   What is a COCC?

21      A.   A COCC is a Certificate of Creditable Coverage.

22      Q.   What is that?

23      A.   It is used to document the coverage that somebody

24 had underneath their health plan.

25      Q.   Or prior to their current insurer, prior to their
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 1 PacifiCare coverage?

 2      A.   It is not specific to PacifiCare.  It is a

 3 document that is provided to represent their healthcare

 4 coverage.

 5      Q.   In a prior period, right?

 6      A.   Yes.

 7      Q.   That coverage would then determine among other

 8 things the applicability of the pre-existing exclusion,

 9 right?

10      A.   Yes.

11      Q.   That document that -- first of all, that document

12 would typically come from the member, right?

13      A.   It would typically come from the member, is that

14 what you are asking?

15      Q.   Yes.

16      A.   Yes, it typically would have come from the member.

17      Q.   He or she would have gotten it from a former

18 employer?

19      A.   I believe that the COCC is issued by the insurance

20 company.

21      Q.   Other than the company to whom it is being

22 tendered?

23      A.   It is issued by the insurance company for which

24 that COCC represents.

25      Q.   If PacifiCare has asked for it it is because the
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 1 question is whether some other company had insured this

 2 enrollee, right?

 3      A.   Yes.

 4      Q.   So it is going to be a paper thing that is going

 5 to be coming, not an electronic claim, right?

 6      A.   My understanding is that it is going to be paper.

 7      Q.   Is it the function of Doc DNA to capture COCCs

 8 when they come in as a paper?

 9      A.   I am just not specifically aware of the process

10 for all correspondence and whether all of it goes through

11 Doc DNA.

12      Q.   Now, you were responsible on page 515 of this

13 exhibit for determining if there is a central repository for

14 the storage of COCCs regardless of the department receiving

15 it, right?

16      A.   That's what is documented here, yes.

17      Q.   That is true, isn't it, that was your

18 responsibility, isn't it?

19      A.   No.

20      Q.   That is item two?

21      A.   I think it was assigned to me in error because I

22 don't have that accountability.

23      Q.   Did you believe that PacifiCare had received a

24 COCC from a member where -- in what department of PacifiCare

25 would you go looking for it?
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 1      A.   In terms of where we would go if we were trying to

 2 find a copy of the COCC that might have been submitted?

 3      Q.   Right.

 4      A.   We would look in Ad Hoc.  We would look in Doc

 5 DNA.  We would look in IDT to see if there is any

 6 documentation.  And depending on where the member said they

 7 sent it, if they did reference a prior submission, that

 8 might lead us to contact other areas to research.

 9      Q.   Ms. Mace-Meador, still on page 395 in the column

10 "Element Description," the second column?

11      A.   Yes.

12      Q.   Would you just read to yourself the second

13 paragraph of that entry.

14      A.   Okay.

15      Q.   You see there that there is a reference to COCCs

16 being lost?

17      A.   Yes.

18      Q.   Is this the first you have ever heard of that

19 problem?

20      A.   No.

21      Q.   So you are aware that that there was a problem

22 with COCCs being lost?

23      A.   I was aware of not being able to locate COCCs that

24 the member said they had submitted previously and using the

25 terminology "lost," yes.
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 1      Q.   What is an "owner" as that word is used in Exhibit

 2 225?

 3           MR. KENT:  No foundation.

 4           THE COURT:  If you know.

 5           THE WITNESS:  I don't know.

 6 BY MR. STRUMWASSER:

 7      Q.   You have seen this document, right, previously?

 8      A.   Yes.

 9      Q.   You see that it lists you as an owner?

10      A.   Yes.

11      Q.   And you don't know what the word "owner" means?

12           MR. KENT:  Argumentative.

13           THE COURT:  Overruled.

14           THE WITNESS:  I can tell what it means to me.  I

15 don't know what the writer intended.

16           THE COURT:  That is what we always ask is what it

17 means to you.

18           THE WITNESS:  So to me this would mean that the

19 point person for the Appeals team, the ownership is related

20 to the appeals process, but I would be considered the owner

21 for the appeals process.

22 BY MR. STRUMWASSER:

23      Q.   You previously testified that you did, in fact,

24 have some appeals involving COCCs and pre-ex, right?

25      A.   Yes.
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 1      Q.   So it would not be surprising to see that the

 2 Claims Department had some ownership of the COCC issue,

 3 right?

 4      A.   In terms of the Claims Department being involved

 5 in the COCC issue, yes.

 6      Q.   That would be Ms. Andrews who was your counterpart

 7 for Claims at the time, right?

 8      A.   Yes.

 9      Q.   Apparently Customer Service had some

10 responsibility for COCC as well.

11      A.   Yes, Customer Service would be involved with COCC.

12      Q.   We have Mr. Singh with an "H" and he was your

13 counterpart of Customer Service, right.

14      A.   Yes.

15      Q.   What is RMO?

16      A.   I believe that references Regional Mail Office.

17      Q.   What is MAS?

18      A.   Membership Accounting Services.

19      Q.   Ms. Watson was your counterpart at MAS?

20      A.   I believe so, yes.

21      Q.   Other than this 2007 document, have you ever had

22 experience with corrective action plans?

23      A.   Yes.

24      Q.   It is customary for a corrective action plan to

25 assign ownership of issues, isn't it?
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 1      A.   Yes.

 2      Q.   Do you believe your understanding of what

 3 ownership means is consistent with the way it is typically

 4 used in corrective action plans?

 5           MR. KENT:  No foundation.

 6           THE COURT:  Overruled.

 7           If you know.

 8           THE WITNESS:  Are you asking if the owners listed

 9 here are considered the owners of the corrective action

10 plan?

11 BY MR. STRUMWASSER:

12      Q.   No, I am asking a more general question than that.

13 You testified what you understood the word "ownership" to

14 mean.

15      A.   Yes.

16      Q.   You have now testified that that is a term

17 frequently used in corrective action plans.

18      A.   Yes.

19      Q.   I just want to know if you think that that word is

20 used in corrective action plans in the same way that you use

21 it or understand it?

22      A.   Yes.

23      Q.   There were meetings -- lots of meetings -- about

24 this corrective action plan, weren't there?

25      A.   About this particular corrective action plan for
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 1 the pre-existing condition.

 2      Q.   There was a 2007 Corrective Action Plan addressing

 3 a number of issues, wasn't there?

 4      A.   Can you give me a little bit more information in

 5 terms of corrective action plan for what?

 6      Q.   Actually, I can give you a lot more information.

 7           MR. STRUMWASSER:  I am going to ask the Judge to

 8 mark as 226 a document entitled PHS California Regulatory

 9 Corrective Action Team Status Checkpoint submitted as of

10 April 15, 2008, PAC0477633.

11           THE COURT:  All right.  April 15, 2008 Corrective

12 Action Team Status Checkpoint.

13           (Exhibit No. 226 marked for Identification.)

14 BY MR. STRUMWASSER:

15      Q.   Feel free to take some time to familiarize

16 yourself with this document.

17      A.   Thank you.  I will do that.

18           THE COURT:  Do you have a lot of questions for

19 this witness about this document?

20           MR. STRUMWASSER:  A few.

21           THE COURT:  Maybe we should take the lunch break.

22           MR. STRUMWASSER:  Sure.  Lunch break it is.

23           THE COURT:  Did you want to return early?

24           MR. STRUMWASSER:  I think so, just because we have

25 airplanes and things.
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 1           (Luncheon recess.)

 2                           --oOo--

 3
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 1

 2 OAKLAND, CALIFORNIA; THURSDAY, JANUARY 7, 2010; 1:15 P.M.;

 3 DEPARTMENT A, ELIHU HARRIS STATE BUILDING, 1515 CLAY STREET;

 4 RUTH S. ASTLE, ADMINISTRATIVE LAW JUDGE

 5                            -oOo-

 6                     HEATHER MACE-MEADOR,

 7 took the stand and testified further as follows:

 8           THE COURT:  All right.  Ready to go back on the

 9 record?

10           MR. KENT:  Yes.

11           THE COURT:  All right.  Go ahead.

12           MR. STRUMWASSER:  Thank you, your Honor.

13      Q.   Ms. Mace-Meador, I think you've had an opportunity

14 to look at Exhibit 226 now.

15      A.   Yes.

16      Q.   Have you seen that document before?

17      A.   Yes.

18      Q.   Let's take a quick look at the page 637 about four

19 pages into it.

20      A.   Yes.

21      Q.   Is it fair to say you were on the corrective

22 action team yourself?

23      A.   Yes.

24      Q.   And now let's take a look at the second page, 634.

25 There were 12 corrective action areas that were identified
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 1 for the purposes of the corrective action plan; right?

 2      A.   Yes.

 3      Q.   And you are listed as the business lead for member

 4 appeals; right?

 5      A.   Yes.

 6      Q.   What's a business lead?

 7      A.   I think it's referencing the person that would be

 8 considered the leader for that particular team?

 9      Q.   Is there something -- is there a different kind of

10 a lead, a nonbusiness lead?

11      A.   I'm not aware of that there being a nonbusiness

12 lead.

13      Q.   Okay.  Now, this document is entitled "Compiled

14 Weekly Status Update Reports"; right?  This page?

15      A.   I'm sorry.  Which page?

16      Q.   The very very first.

17      A.   Oh, yes.

18      Q.   So something like this would come out every week?

19      A.   Yes, I believe it did come out weekly.

20      Q.   And were there meetings to go with the weekly

21 publication of this report?

22      A.   I'm not sure if there were meetings related to

23 this report.

24      Q.   Well, were there meetings -- were there weekly

25 meetings of the corrective action team?
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 1      A.   I did not participate in weekly meetings with the

 2 corrective action team.

 3      Q.   Did you participate in any meetings?

 4      A.   Yes.

 5      Q.   About how many?

 6      A.   I'm -- it would be hard for me to quantify exactly

 7 how many meetings.

 8      Q.   That's why I said just about.  Nobody is going to

 9 hold you to precision here.

10      A.   More than ten meetings.

11      Q.   Okay.  And over how long a period -- when -- do

12 you recall when the corrective action team was formed?

13      A.   I don't specifically recall.

14      Q.   This was a result in part of the Department of

15 Insurance 2007 market conduct exam; right?

16      A.   Yes.

17      Q.   So if I told you that the market conduct exam came

18 out of the field sometime in the late summer of 2007 and

19 that the draft reports were tendered in November of 2007,

20 would that refresh your recollection as to when the team was

21 formed?

22      A.   No.

23      Q.   Okay.  Does it still exist?  Are there still

24 meetings of the corrective action team?

25      A.   I don't participate in any current meetings of the
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 1 corrective action team.

 2      Q.   In so far as you know, there aren't any or there

 3 are and you don't participate?

 4      A.   I don't know.

 5      Q.   Let's take a look at the fourth page of the -- of

 6 this report, 636.

 7                Oh, by the way, on the second page just for a

 8 second.  You're identified as the business action, the

 9 corrective action business lead.  Is that the same as being

10 the owner of the issue?

11           MR. KENT:  No foundation.

12           THE COURT:  If she knows.

13           THE WITNESS:  I don't -- I don't think it means

14 that I'm the owner of the corrective action plan overall.

15 BY MR. STRUMWASSER:

16      Q.   Agreed.  I understand that.  But does it mean

17 you're the owner of the membership appeals component of the

18 corrective action plan?

19      A.   Yes, I would consider myself to be the owner of

20 the corrective action plan.

21      Q.   Take a look now at 636 if you would.  I just need

22 some help with the organization of players in the corrective

23 action team.  There was, I take it, a steering committee for

24 the corrective action plan; is that right?

25      A.   I wasn't directly involved in the creation of the
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 1 team.  But based on what's listed here, this appears to be

 2 listed as a steering committee.

 3      Q.   And are the four people to the left and right of

 4 the word steering committee, are they the committee?

 5      A.   That's my understanding of what this indicates.

 6      Q.   Okay.  And then below the steering committee, but

 7 not connected in, by any lines, we have ACME, Doug Smith.

 8 What does ACME stand for?

 9           You know, they're the owner of roadrunner

10 cartoons, but other than that.

11      A.   It's an acronym and I'm not exactly sure what the

12 acronym stands for.

13      Q.   Do you know whether it's a subsidiary, an

14 organization, a --

15      A.   At this -- at the time of -- of this, my

16 understanding of it was a department.

17      Q.   Of United or of PacifiCare?

18      A.   It was -- it was a department of United, but I

19 believe there were PacifiCare people handling PacifiCare

20 business that may have reported up to that department?

21      Q.   I'm going to go back to this page, but flip it to

22 the next page if you would.  And where Mr. Smith's box is on

23 36 we have UHN on 37.  What's UHN?

24      A.   Um, I believe that was United Health Network.

25      Q.   Okay.  So if -- and do you understand UHN to be
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 1 the UHN box and has three people in it; right?

 2      A.   Yes, I see that.

 3      Q.   Okay.  When I look at these two together, I get

 4 the impression that the actual structure was that beneath

 5 the steering committee there were two people at the next

 6 level or two boxes at the next level, ACME to one side and

 7 UHN on the other; am I correctly reading this?

 8           MR. KENT:  No foundation.

 9           THE COURT:  If you know.

10           THE WITNESS:  I don't know.

11 BY MR. STRUMWASSER:

12      Q.   Okay.  Who is Mr. Smith?

13      A.   I do not -- Doug Smith?

14      Q.   Yeah.  Yeah.  Who is Doug Smith.  I'm sorry.

15      A.   I believe he is the VP?

16      Q.   Of --

17      A.   At that time I believe it was ACME.

18      Q.   And then under Mr. Smith, there are six boxes with

19 a area and a person; right?

20      A.   Yes.

21      Q.   And so if we compare 636 to 634 for a second, we

22 see Lason docs DNA, and Mr. Parson's claim payment

23 timeliness-interest.  Claims payments, timeliness, Ms.

24 Vonderhaar.

25      A.   I'm sorry.  Oh, I'm sorry.  I'm on the wrong page.
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 1 I'm with you now.

 2      Q.   Actually, I'm trying to compare two pages.

 3      A.   Okay.

 4      Q.   Compare 34 to 36.

 5      A.   Okay.

 6      Q.   We see those six boxes that are represented by

 7 lines on 34; right?

 8      A.   Yes.

 9      Q.   Okay.

10      A.   I believe so.

11      Q.   So Ms. Vonderhaar appears to have the issues

12 having to do with claims; right?

13      A.   Yes.

14      Q.   Do you know who Steve Parsons is?

15      A.   I don't.

16      Q.   Have you ever met him?

17      A.   I don't believe so.

18      Q.   Who's Maria Menacho, M-e-n-a-c-h-o?

19      A.   I believe she is also part of the claims

20 organization.  I believe that's where she reports up

21 through.

22      Q.   And then we have Pre-Ex.  Now, let's flip over to

23 37.

24                Do you know who Jim Foucre, F-o-u-c-r-e, is?

25 And I would welcome a mispronunciation correction.  If I
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 1 said Jim I meant Joel.

 2      A.   No, I don't.

 3      Q.   Do you know who Kerri, K-e-r-r-i, Balbone,

 4 B-a-l-b-o-n-e is?

 5      A.   No.

 6      Q.   Do you know who Tim Kaja, K-a-j-a, is?

 7      A.   No.

 8      Q.   As far as you know, you've never met any of these

 9 people?

10      A.   I don't believe I've met those people.

11      Q.   And rather than going through each one -- well,

12 have you met Ms. McFann?

13      A.   Yes.

14      Q.   Okay.  How about Beth Calvin, C-a-l-v-i-n?

15      A.   No.

16      Q.   Marilyn Drysch, D-r-y-s-c-h?

17      A.   No.

18      Q.   Can you tell me what is in the box that starts out

19 claims project management?  What does that say?

20      A.   "Claims project management retro rework grade 29

21 TBD."

22      Q.   Yeah.  What's that?

23      A.   TBD, to me, means to be determined.

24      Q.   Right.  How about grade 29?

25      A.   I believe that's referencing a position grade
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 1 level.

 2      Q.   Oh, I see.  So they're waiting to find the right

 3 grade 29 to put in the box?

 4      A.   I'm not sure what the intents of listing that in

 5 the box is.

 6      Q.   Okay.  Then below that we have the row regulatory.

 7 Am I correct that this represents the agency that raised the

 8 issue that led to this corrective action -- corrective

 9 action plan item?

10      A.   I'm not sure that it's specifically relates to the

11 regulatory agency that requested the corrective action.

12      Q.   Well, that made the citations that led to the

13 corrective action?

14      A.   I don't know if that -- there were necessarily

15 citations.

16      Q.   Criticisms?

17      A.   I don't know necessarily that they're criticisms.

18      Q.   We have you in the far right there as a member of

19 appeals and the regulatory is CDI.  What do you understand

20 that to indicate?

21      A.   For -- for me, this represents the corrective

22 actions that I was responsible for related to the PPO,

23 member appeals.

24      Q.   Okay.  Who is Cheryl Tanigawa, T-a-n-i-g-a-w-a?

25      A.   She's a vice president within medical management,
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 1 I believe, at that time.

 2      Q.   Was she your direct report at the time?

 3      A.   No, she was not.

 4      Q.   And I never know which way that goes.  Nor were

 5 you her direct report?

 6      A.   No, I was not her direct report.

 7      Q.   What does the term "belt resources" mean?

 8      A.   I believe that's referencing resources within the

 9 company that are available to assist with projects.  There

10 are people who are black belts or green belts and it's

11 related to operational excellence.

12      Q.   Ah, so it's like a badge of distinction within the

13 organization?

14      A.   I don't know if it is a badge of distinction or if

15 it is a designation of sorts.

16      Q.   Okay.  And so, for example, um, Ms. McFann, when

17 working on the provider contract management could -- oops,

18 no.  She can't draw on anybody.  Ms. Drysch, D-r-y-s-c-h,

19 could draw on Norm Cohen; right?

20      A.   I believe that's what this is referencing, yes.

21      Q.   I'm betting he's a black belt.

22      A.   I believe that's what the BB is, yes.

23      Q.   How come you didn't get a belt?  I mean not a belt

24 -- how come there is no -- how come it is N/A for you?

25      A.   For my project that I was working on?
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 1      Q.   Yes.

 2      A.   I didn't require any additional resources.

 3      Q.   What is UNH CCI on the far left?

 4      A.   I don't know.

 5      Q.   What's the Ops Report Control?

 6      A.   I don't know.

 7      Q.   What's date of mining?  What does that refer to

 8 there?

 9      A.   I don't know.

10      Q.   What does quality refer to here?

11      A.   I don't know.

12      Q.   What does training and documentation refer to?

13      A.   I don't know.

14      Q.   What are SMEs?

15      A.   SME is subject matter, subject matter expert.

16      Q.   Got it.

17                Who is Brian Fox?

18      A.   I don't know.

19      Q.   Wasn't he your guy on training and documentation?

20      A.   I did not work directly with Brian Fox on training

21 related to my corrective actions.

22      Q.   Brian with an i.  And now who is Shauna Mahle,

23 M-a-h-l-e, Sh-a-u-n-a M-a-h-l-e?

24      A.   I don't know.

25      Q.   Would you turn to page 649 in this document?
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 1           THE COURT:  I'm sorry.  649?

 2           MR. STRUMWASSER:  Yes, your Honor.

 3      Q.   So, um, we can just note that after the

 4 organization charts, the first thing that what you next get

 5 in this package is a series of pages like 649 in which there

 6 is a page worth of details on each of the corrective action

 7 items; right?

 8      A.   Yes.

 9      Q.   And 649 is your corrective action item; right?

10      A.   Yes.

11      Q.   Now, I wouldn't have asked you the previous

12 question if I remembered this, Mr. -- excuse me -- Dr.

13 Sakamoto apparently was the business owner of this issue;

14 right?

15      A.   Yes.

16      Q.   Okay.  And we are told here that the corrective

17 action plan has three objectives for your item; is that

18 right?

19      A.   Yes.

20      Q.   The first one is "incorporate, write or review

21 language and associated contact information for CDI review

22 processes into appeal response correspondence".  Do you see

23 that?

24      A.   I do.

25      Q.   And prior to the 2007 CDI market conduct exam,



1621

 1 your unit had not been providing right-of-review language or

 2 CDI contact information in its communications with -- with

 3 people who filed appeals; right?

 4      A.   The -- we were not including the right of review

 5 by CDI and the right to contest CDI in our appeal letters.

 6      Q.   Thank you.  I appreciate that clarification.

 7           But after the 2007 audit you agreed to do so;

 8 right?

 9      A.   We did.

10      Q.   The second item "develop comprehensive appeal

11 response process to include complete response to each of the

12 members' inquiries"; do you see that?

13      A.   I do.

14      Q.   This also came out of the 2007 market conduct

15 exam; right?

16      A.   Yes.

17      Q.   And the problem here was that the Department had

18 said, the Department of Insurance had said that the closing

19 letters from your -- from your operation was not responding

20 to each of the issues raised in the appellant's

21 communication; right?

22      A.   There were some letters were there that identified

23 that.

24      Q.   And then the third issue is described as

25 "implement a quality-focused audit to achieve 97 percent for
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 1 complete and accurate appeal responses"; do you see that?

 2      A.   Yes.

 3      Q.   Now, the Department of Insurance didn't ask for

 4 this; did it?

 5      A.   No, I don't believe they specifically asked for a

 6 quality-focused audit.

 7      Q.   Before the formation of the corrective action plan

 8 committee, your unit did not have quality audits.  It did

 9 not have a standard practice of doing quality audits; right?

10      A.   That's correct.

11      Q.   And you implemented it as a part of the corrective

12 action plan; right?

13      A.   Yes.

14      Q.   And, in fact, you did implement it; right?

15      A.   We did.

16           MR. STRUMWASSER:  I'm going to ask the judge to

17 mark as 227, I believe --

18           THE COURT:  Yup.

19           MR. STRUMWASSER:  -- another corrective action --

20 strike that.  A document entitled Operational Business

21 Review, California Regulatory Corrective Action, Member

22 Appeals PAC 0477725.

23           THE COURT:  And I don't, I'm sorry.  I don't see a

24 date on the front cover.

25           MR. STRUMWASSER:  So that's actually going to be
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 1 one of my questions so --

 2           THE COURT:  All right.  Go ahead.

 3           (Exhibit 227 marked for identification.)

 4 BY MR. STRUMWASSER:

 5      Q.   Why don't you take a moment to review this

 6 document?

 7      A.   Thank you.

 8           THE COURT:  Well, what about the confidential

 9 status of this?

10           MR. STRUMWASSER:  I think when we move this in we

11 can talk about the confidentiality of all of this, your

12 Honor.

13           THE WITNESS:  Okay, I'm ready.

14 BY MR. STRUMWASSER:

15      Q.   Have you seen this document before today, Ms.

16 Meador?

17      A.   Yes.

18      Q.   Did you have a hand in preparing it?

19      A.   Yes.

20      Q.   Who else worked on this document?

21      A.   In terms of the contents of the information, I

22 don't know that anybody else worked on it.

23      Q.   Okay.  And why did you prepare this?

24      A.   I believe this was in response to notification

25 that there was going to be an operational business review
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 1 meeting and this was the information to provide an update on

 2 my particular corrective action.

 3      Q.   So what is an operational business review meeting

 4 or what's an operational business review, let's start with

 5 that?

 6      A.   My understanding is, it's a meeting that occurs

 7 with senior management, looking at overall operations.

 8      Q.   Okay.  And inspired by the judge's question, do

 9 you know when this was prepared, what date this document

10 has?

11      A.   I don't specifically know the date.

12      Q.   Do you know what year it was?

13      A.   Based on the contents and the references, I

14 believe that this was in -- in 2008.

15      Q.   Do you recall having this operational business

16 review meeting?

17      A.   I don't specifically recall the meeting.

18      Q.   Do you recall ever having had an operational

19 business review meeting?

20      A.   Yes.

21      Q.   On what occasions?

22      A.   Are you looking for a particular dates or --

23      Q.   No.  No.  Just for what purpose?

24      A.   The -- my participation in the operational

25 business meeting was focused on member appeals or corrective
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 1 action.

 2      Q.   So aside from the corrective action plan, were

 3 there operational business review meetings that you

 4 attended?

 5      A.   No.

 6      Q.   They're not regularly scheduled for every manager

 7 or director or anything like?

 8      A.   I do not regularly participate in business,

 9 operational business review meetings.

10      Q.   And so the purpose of the -- the thing to be

11 reviewed and the business, operational business review

12 meeting was the member appeals component of the California

13 regulatory corrective action plan; right?

14      A.   This was a presentation to the operational

15 business review members about my corrective action for

16 member appeals.

17      Q.   So did you give a presentation?

18      A.   I don't recall if I specifically gave a

19 presentation.

20      Q.   Who would have given it, if not you?

21      A.   It could have just been presented in writing.

22      Q.   Take a look at page 727, the third page of the

23 document.  We have again the three objectives that we saw in

24 the earlier document.  And there's a column on the right

25 that says green and I'll bet the background is really green
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 1 on this, fifty percent, and 7/30/2008.  Do you know what

 2 those things say or are about?

 3      A.   I -- the fifty percent is indicating we are fifty

 4 percent along with our corrective action plan activities.

 5 And considered a green status in terms of things are moving

 6 forward appropriately.  And I believe 7/30/2008 was the goal

 7 for completion of the corrective action activities.

 8      Q.   And on page 729, the succession, the success

 9 measurement plan for the first item, the letter revisions,

10 you're waiting to implement at this point?

11      A.   Yes.

12      Q.   And after implementation you will then

13 "incorporate review of the template usage as part of a

14 focused closure letter quality audits".  So the first thing

15 you were going to do is actually implement the new language

16 in the closure letters; is that right?

17      A.   This is specific to the pending letter updates

18 that the -- once the letters had been updated, that piece

19 would be added to the focus quality audits that were already

20 in place at the time of this presentation.

21      Q.   What letters are we talking about here?  Are we

22 talking about the closing letters to the complaining member?

23      A.   Yes.  From my member appeals team.

24      Q.   And so they have these templates for the closing

25 letters; right?
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 1      A.   Yes.

 2      Q.   And so the plan is to put the language that the

 3 Department has requested into those templates; right?

 4      A.   Yes.  Put the right to contact CDI language into

 5 the templates.

 6      Q.   Right.  I get that.  That, to do so, to actually

 7 put the language in the templates and use the language in

 8 the letters, that would be implementation?

 9      A.   For the letter revisions?

10      Q.   For the letter revision items.  Item one?

11      A.   Yes.  Putting -- putting the language into the

12 letters would be implementation of that corrective action.

13      Q.   Okay.  So what, I don't understand the stuff after

14 implement -- after the words after implementation?

15           THE COURT:  You mean the "still pending" or after

16 "implementation, we"?

17      Q    (By Mr. Strumwasser) After "implementation, we".

18 In other words, what I don't understand, and I appreciate

19 the clarification, your Honor.

20           I would have thought, for example, "we will

21 incorporate review of template usages" would be a part of

22 "the implementation" as part of "focus letter, closure

23 letter quality "audits".  I just don't know what those words

24 mean.

25      A.   So I think that what we're referencing in terms of
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 1 the number one activity, incorporate the language into the

 2 letters, is implementation of that number one.

 3      Q.   And you're going to check whether that language is

 4 there until you get a month in which there is a 97 percent,

 5 it is in 97 percent of the letters?

 6      A.   What we -- what I was referencing here is we were

 7 going to incorporate into our quality audits, we were going

 8 to incorporate this as a specific item that we would look as

 9 we were looking at the rest of the letter, to make sure that

10 the right template was being used and incorporate that into

11 our quality audits that we were doing for the closure

12 letters overall.

13      Q.   And I guess my question is, if it's in the

14 template, how would you not be incorporating it?

15      A.   The staff has to select a particular template

16 letter and they handle multiple states, so it's making sure

17 that they select the correct template letter.

18      Q.   Got it.  Thank you.

19                Do you know when the language in question

20 actually got incorporated?

21      A.   I believe we incorporated the language in May of

22 2008, the CDI language.

23      Q.   Do you know why it took so long?  I mean this is

24 an issue that was identified in the 2007 exam; right?

25           MR. KENT:  Argumentative.
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 1           THE COURT:  I'm sorry.  This is Exhibit 228.

 2           MR. STRUMWASSER:  I think there is a question and

 3 an objection pending.

 4           THE COURT:  I didn't hear the objection.  I

 5 heard --

 6           MR. KENT:  Argumentative.

 7           THE COURT:  Um, she can answer if she knows why it

 8 id like saying too long, kind of begging the question, but

 9 why it took from the date that it was identified to May of

10 2008.

11           Do you understand the question?

12           THE WITNESS:  I do.

13           THE COURT:  Okay.

14           THE WITNESS:  I was notified by our regulatory

15 team to incorporate the CDI language, I believe, in March of

16 '08.

17           MR. STRUMWASSER:  That's okay.

18           Thank you.

19           THE COURT:  And what is this 228, what should we

20 designate it as?  A meeting?

21           MR. STRUMWASSER:  I think I've had a document

22 management malfunction.

23           THE COURT:  Oh.

24           MR. STRUMWASSER:  Um, no.  If I didn't give your

25 Honor PAC 0410591, please tell me.
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 1           THE COURT:  No, I think this is 410591.

 2           MR. STRUMWASSER:  Yeah.

 3           THE COURT:  Which is what you're looking for?

 4 0410591.

 5           MR. STRUMWASSER:  For some reason my copy is in

 6 landscape -- in portrait.  I believe I initiated it in

 7 landscape.

 8           All right.  So I'm asking to have marked next in

 9 order --

10           THE COURT:  228.

11           MR. STRUMWASSER:  -- a three-page document PAC

12 0410591 entitled PacifiCare Platform Operations Meeting, and

13 a date, updated July 14, 2008.

14           THE COURT:  Okay.  That's a meeting document with

15 a date of July 14, 2008 on it.

16           (Exhibit 228 marked for identification.)

17           MR. STRUMWASSER:  Feel free to take -- I think

18 we -- this great monologue gave you a chance.  Are you ready

19 for us?  The, um, have you seen this document before?

20      A.   Yes, I believe I've seen this document before.

21      Q.   What's a platform operations meeting?

22      A.   I see it as an opportunity for senior management

23 to get together to look at operations.

24      Q.   What is a platform?

25      A.   I use the term platform to reference the systems
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 1 that are used for -- for processing, eligibility, so I

 2 consider, for example, RIMS to be a platform.

 3      Q.   So there was a meeting about how various computer

 4 systems were performing; is that right?

 5      A.   No.

 6      Q.   What kind of a meeting was this then?

 7      A.   This -- this meeting, I believe, was to look at

 8 operations overall, not specific to certain system issues.

 9      Q.   So they're not using the word platform the way you

10 used it a moment ago?

11      A.   I'm not sure how they're using the term platform

12 there.

13      Q.   Well, that's something that we can share.  Um, do

14 you recall attending an August 20, 2008 platform operations

15 meeting?

16      A.   Yes, I generally recall attending a meeting.

17      Q.   Do you recall whether this was, in fact, used as

18 the agenda for the meeting?  This document?

19      A.   Oh, this document?

20      Q.   228.

21      A.   I believe this -- this looks like this was the

22 document that was used.

23      Q.   Was this a recurring meeting?  Or was this

24 periodic or was this a special one of --

25      A.   My understanding is that it's a periodic meeting.
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 1 I do not participate on it -- on a regular basis.

 2      Q.   Let's look at page two, if you don't mind.  Two,

 3 592.  These are the items on the agenda, one, two, three,

 4 four, five, six, seven; right?

 5      A.   Yes.

 6      Q.   And you have item four, right?

 7      A.   Yes, I'm listed by that item.

 8      Q.   And underneath, the item is described as

 9 corrective action-member appeals and DOI complaints; right?

10      A.   Yes.

11      Q.   And the presenters were you and Kelly Vavra,

12 V-a-v-r-a.  And Janelle, J-a-n-e-l-l-e, Zeinelabdin,

13 Z-e-i-n-e-l-a-b-d-i-n; is that right?

14      A.   Yes.  That is the presenters.

15      Q.   Who is Ms. Vavra?

16      A.   She is over the CEU?

17      Q.   And --

18      A.   Which is the United Health Care appeals team.

19      Q.   And how do you pronounce Janelle's last name?

20      A.   I don't know.

21      Q.   Okay.  What does she do?

22      A.   Um, I believe she's over the regulatory complaints

23 for UHC.

24      Q.   And then under the listing of the -- the agenda in

25 the left column after member appeals DOI complaints, we have
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 1 a bullet that says United platform.  What did United -- what

 2 does United platform mean here?

 3      A.   I believe it's referencing services that are

 4 administered on the United Health Care platforms.  So those

 5 consider United Health Care plans.

 6      Q.   Insurance plans?

 7      A.   Yes.

 8      Q.   Forgive me if I've gotten this wrong, but do you

 9 have responsibility over United Health Care plans?

10      A.   I do not.

11      Q.   So was this not about the PacifiCare business?

12      A.   I was presenting information about the PacifiCare

13 business.  And I believe Kelly and Janelle were presenting

14 information on the United Health Care business.

15      Q.   Kelly with a Y.

16                Now, I see here on -- by the way, we have a

17 new spelling of Duncan.  Do you know if that is a correct

18 spelling of Duncan?

19      A.   I don't believe that's the correct spelling for

20 Duncan.

21      Q.   Duncan is the company that does LPL letters?

22      A.   I believe so, yes.

23      Q.   Do you know what LPL is?

24      A.   No.

25      Q.   And then we have that reference to letter RIMS,
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 1 R-i-m-s, letter generation system.  With the exception of

 2 that reference to RIMS, I don't see any items here about

 3 claims; do you?

 4      A.   With the exception of a reference to claims test

 5 plan at the bottom of the page?

 6           THE COURT:  I'm sorry.  I'm lost.  What page are

 7 you talking about?

 8           THE WITNESS:  I'm on 592.

 9 BY MR. STRUMWASSER:

10      Q.   Oh, under multiple networks?

11      A.   I see a reference to claims there.

12           THE COURT:  What -- what document are you looking

13 at?

14           THE WITNESS:  I'm looking at this one.

15           THE COURT:  Okay.

16           And what page number?

17           THE WITNESS:  So I'm -- this is what I'm seeing.

18           THE COURT:  Okay.

19           THE WITNESS:  Under multiple networks.

20           THE COURT:  Okay.

21           THE WITNESS:  A reference to claims.  That's the

22 only other reference specifically to claims.

23      Q    (By Mr. Strumwasser) What are Health Care

24 Partners?

25      A.   I believe that is one of the providers?  The
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 1 provider group.

 2      Q.   Do you know what V-E-B-A is?

 3      A.   I don't know.

 4      Q.   Would those -- do you know whether those would

 5 have been claims under either under PLHIC or under United or

 6 both?

 7      A.   I don't know.

 8      Q.   Now, armed with this information that we now have

 9 about the corrective action plan, I would like to ask you to

10 go back to Exhibit 225, the pre-existing condition work

11 plan.  And first, I'd like to ask you, now that we sort of

12 clarified what it means to own and, um, an issue, is it

13 still your view that it was incorrect for this document to

14 list you as the owner of items two, three and four as far as

15 appeals are concerned?

16           MR. KENT:  It is vague and ambiguous.

17           THE COURT:  Overruled.

18           THE WITNESS:  I do not feel like I am an owner

19 related to a corrective action plan for claims processing.

20 BY MR. STRUMWASSER:

21      Q.   You, I think you testified you've seen this

22 document.  You saw this document at roughly the time that it

23 came out?

24      A.   I don't know the exact timing of when I reviewed

25 it but I have seen this document before.
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 1      Q.   Do you recall ever saying to anybody "I shouldn't

 2 be listed as the owner"?

 3      A.   My recollection of this particular document was

 4 as -- as part of some conversations talking through some of

 5 the issues that needed to be addressed as part of the

 6 overall corrective action and did not see this as being

 7 assigned ownership or accountability for this particular

 8 corrective action.

 9      Q.   Was your name ever removed as owner of this issue?

10      A.   I don't recall.

11      Q.   Would you turn, please, to page 517.  It is the

12 third page in.

13      A.   Okay.

14      Q.   Now, here under item two is "monitor and insure

15 that claims are being processed in a timely manner once the

16 COCC is received".

17           THE COURT:  I got lost again.

18           THE WITNESS:  I think I'm on the wrong page.

19           THE COURT:  Which page?

20           MR. STRUMWASSER:  517.

21           THE COURT:  Yeah, it says item three at the top or

22 issue three.

23           MR. STRUMWASSER:  Yeah, issue three, third column

24 as items one and two.

25           THE COURT:  Okay.
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 1           THE WITNESS:  Okay.

 2 BY MR. STRUMWASSER:

 3      Q.   And under item to "monitor and insure that claims

 4 are being processed in a timely manner once the COCC is

 5 received"; do you see that?

 6      A.   I do.

 7      Q.   And there's a note and the note says "The DOI";

 8 that's the California Department?

 9      A.   I believe so, yes.

10      Q.   -- "seems to expect interest to be paid" I assume

11 "from the date we received the first COCC, not from the date

12 we obtained a replacement COCC for one we lost or did not

13 make available to all areas within the company".  Do you see

14 that?

15      A.   I do.

16      Q.   "This means that until we are able to track COCCs

17 we are going to have to give the benefit of the doubt to the

18 member as to when the first COCC was sent to us and should

19 have resulted in the claim payment.  Therefore, it is

20 critical that a good tracking and sharing system be

21 developed".

22           Does it strike you to be unreasonable for the

23 Department of Insurance to contend that if PacifiCare lost

24 the COCC, interest should run from the date in which it was

25 sent?
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 1           MR. KENT:  No foundation.

 2           THE COURT:  Sustained.

 3 BY MR. STRUMWASSER:

 4      Q.   Ms. Mace-Meador, you are -- you testified that you

 5 had handled appeals on COCC issues; right?

 6      A.   Yes.

 7      Q.   Do you know whether interest was in, let's say in

 8 2006, whether interest was paid on any of those COCC Pre-Ex

 9 issues if there had been an adjustment?

10      A.   I don't know.

11      Q.   Who would have determined whether there was going

12 to be interest paid?

13      A.   On a particular claim?

14      Q.   Yeah.

15      A.   The claims department would determine if interest

16 was payable.

17      Q.   Did you ever see a -- an appeal or complaint

18 objecting to the failure to pay interest when there had been

19 a lost COCC?

20      A.   I don't -- I don't recall seeing a member appeal

21 about interest related to late receipt of COCC.

22      Q.   On appeals and grievances that come to you from

23 the regulatory appeals operation for California member

24 appeals that came through the Department of Insurance -- are

25 you with me?
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 1      A.   Yes.

 2      Q.   Do you ever need to consult an EOB in order to

 3 handle an appeal, handle such an appeal?

 4      A.   One might need to consult an EOB.

 5      Q.   Can you retrieve them when you need to?

 6      A.   Yes.

 7      Q.   Has it ever been your experience that when you

 8 tried to get an EOB you couldn't find it?  You couldn't get

 9 it in the systems that were available to you?

10      A.   Yes.

11      Q.   Did you find that unreasonable at the time?

12           MR. KENT:  No foundation.  It's argumentative.

13           THE COURT:  You can rephrase.

14 BY MR. STRUMWASSER:

15      Q.   Do you need an EOB in order to -- do you need

16 access to EOBs in general in order to operate your appeals

17 operation?

18      A.   We need to have the ability to access EOBs when

19 needed.

20      Q.   And when you can't retrieve an EOB, does that

21 interfere with your ability to carry out that function?

22      A.   No.  Because we have access to the information

23 within RIMS.

24      Q.   Do you expect PacifiCare to be able to retrieve a

25 copy of the EOB that it has at issue?
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 1           MR. KENT:  No foundation.

 2           THE COURT:  Overruled.  If you know.

 3           THE WITNESS:  Do I expect personally to be able to

 4 retrieve EOBs; is that the question?

 5 BY MR. STRUMWASSER:

 6      Q.   Yes.  Do you expect the PacifiCare systems to be

 7 able to make available to you an EOB when you want one?

 8      A.   Because we have access to the information in RIMS,

 9 it does not specifically impact our ability to research the

10 issue if we cannot access the EOB directly.

11      Q.   Do you know whether there are any requirements

12 under California claim -- under the fair claims settlement

13 regulations for retention of EOBs?

14      A.   Yes, I am aware that there are requirements to

15 maintain a complete claim file.

16      Q.   And that would include an EOB?

17      A.   Based on the referrals that we receive during the

18 examination, I understand that is the expectation.

19      Q.   On page 520 late in this document, third to last

20 page, I think.  We have here the two, the first two items of

21 the corrective action plan for your area, right, the making

22 sure that -- strike that.  Strike that.  I'm absolutely

23 wrong.

24                So tell us what -- what item issue number six

25 in the appeals agreements and regulatory, and grievance
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 1 regulatory is about?  What is that about?

 2      A.   Based on the information under the elements

 3 description, this appears to be focused on making sure that

 4 when the company is responding to the DOI on a complaint

 5 that it includes complete information.

 6      Q.   And you are identified in the third column as one

 7 of the owners of this issue?

 8      A.   Yes.

 9      Q.   Who is Kheria Pelto?  K-h-e-r-i-a P-e-l-t-o?

10      A.   It's a misspelling.  It should be Katrina with an

11 n, Pelto.  And at the time she was the director over the

12 regulatory appeals team.

13      Q.   So you and she together were responsible for

14 insuring that the information that the Department of

15 Insurance seeks is made available to the Department?

16      A.   I think we were to work together on these

17 particular activities, yes.

18      Q.   Now, given that ownership of this -- of the issue

19 as you characterized it, do you think it's reasonable that

20 the DOI expect PacifiCare to be able to provide a copy of

21 the EOBs to the Department upon request?

22           MR. KENT:  No foundation.  It's argumentative.

23           THE COURT:  Sustained.

24           It doesn't matter who the witness thinks it's

25 reasonable or not.  You're going to have to convince me
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 1 whether it is reasonable.

 2           MR. STRUMWASSER:  Well, there is a corrective

 3 action plan to fix it that she was responsible for.  If she

 4 thought it was unreasonable, it has implications of how it

 5 would be carried out.

 6           THE COURT:  I'm assuming.  It's not something that

 7 helps whether she thought it was reasonable or not.

 8 BY MR. STRUMWASSER:

 9      Q.   So to recap on the question of the closure

10 letters, the letters to the member regarding the disposition

11 of his or her appeal or grievance, CDI raised the issue that

12 the letters were not complete in responding to each of the

13 issues; right?

14      A.   There were some letters where they identified that

15 as an issue.

16      Q.   Now, before the 2007 exam, did you ever notice

17 that this was a problem with the letters that your unit was

18 sending out?

19           MR. KENT:  No foundation.  Assumes facts not in

20 evidence.

21           THE COURT:  Well, do you know?

22           THE WITNESS:  About closure letters containing

23 complete and accurate information?

24           THE COURT:  No.  I think they're talking about the

25 material that they're asking you to include.  Did you ever,
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 1 did it ever come to your attention, did you ever think about

 2 whether or not it was not complete?

 3           THE WITNESS:  I was not aware of that responses

 4 were not complete.

 5 BY MR. STRUMWASSER:

 6      Q.   Prior to the market conduct exam in 2007, did you

 7 have in place in your unit a quality control or quality

 8 assurance process for reviewing these closing letters?

 9      A.   We did not have a quality process for the PPO

10 appeals.

11           MR. STRUMWASSER:  I'm going to ask to have marked

12 as 228?

13           THE COURT:  229.

14           MR. STRUMWASSER:  -- 229 an e-mail chain with a

15 top date of August 15, '07, PAC 0566767.

16           THE COURT:  All right.  229 will be marked as an

17 e-mail dated 8/15/07 at the top.

18           (Exhibit 229 marked for identification.)

19 BY MR. STRUMWASSER:

20      Q.   And there are two e-mails here, as I read it, of

21 which the lower is from Ms. Perez to you; right?

22      A.   Yeah.

23      Q.   Go ahead.  You were reading and I interrupted you.

24 Please feel free.

25      A.   Okay.
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 1      Q.   Okay.  And Ms. Perez is saying that she's

 2 attaching her analysis of the first 50 files; right?

 3      A.   Yes.

 4      Q.   Were those the first 50 files being pulled at the

 5 request of the Department of Insurance for the market

 6 conduct exam?

 7      A.   I believe so, yes.

 8      Q.   And she offers you some overall comments; right?

 9      A.   Yes.

10      Q.   And one of those comments is that some closure

11 litters do not give a detailed explanation of the outcome

12 other than quoting the schedule of benefits, do you see

13 that?

14      A.   I do.

15      Q.   Now, that is not an observation that she got from

16 the Department of Insurance.  That was her own observation;

17 right?

18      A.   Yes.

19      Q.   And then you took that, you forwarded that e-mail

20 to Tara Dungan, D-u-n-g-a-n, five days later and asked Ms.

21 Dungan to comment on her analysis -- on her comments; right?

22      A.   Yes.

23      Q.   Who is Ms. Dungan?

24      A.   She is an appeals manager.

25      Q.   What?
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 1      A.   An appeals manager.

 2      Q.   So she reports to you?

 3      A.   She does.

 4      Q.   Is that 228?

 5           MS. ROSEN:  229.

 6           MR. GEE:  229.

 7 BY MR. STRUMWASSER:

 8      Q.   Did you disagree with Ms. Perez's view about the

 9 appeal letters?

10      A.   I don't recall if I specifically agreed or

11 disagreed.

12      Q.   Let me show you and ask to have marked as our next

13 in order, e-mail chain with a top date of February 26, 2008.

14 PAC056728.

15           THE COURT:  Exhibit number 230 is an e-mail with a

16 top date of February 26, '08.

17           (Exhibit 230 marked for identification.)

18 BY MR. STRUMWASSER:

19      Q.   Why don't you take a moment.

20      A.   Okay.

21      Q.   Now, this is about six months after the exhibit I

22 just gave you, 229; right?

23      A.   Yes.

24      Q.   And in the lower part of the document we have an

25 e-mail to Maria Hurtado from Jose Valenzuela with a copy to
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 1 Ms. Perez.  And who is Ms. Hurtado?

 2      A.   Um, Maria Hurtado is the manager over the audits?

 3 She reports up to Rosa Perez.

 4      Q.   And Mr. Valenzuela says he's in the processing of

 5 providing or preparing a -- am I correct in reading this as

 6 a Power Point presentation for the Department?

 7      A.   I believe that's what he's referencing.

 8      Q.   And he's asking for a report, asking for a

 9 response on issue number five of that, which is that in 11

10 instances the company failed to respond to communications

11 within 15 calendar days, and a citation regulation violated.

12           And he says "In a meeting yesterday I advised that

13 some form of training or coaching took place with regard to

14 the thoroughness of addressing member complaints in

15 enclosure letters; however, it will need -- however, we will

16 need all the details to add to the slides.  It was also

17 asked if some forms of quality check exist on closure

18 letters.  If not, will they now be implemented" and asking

19 whether they're audits.

20           And then Ms. Hurtado responds to -- to you calling

21 attention to Mr. Valenzuela's e-mail and she's asking for

22 details on your training program; right?

23      A.   She's asking for details of the coaching or

24 training specific to the feedback we provided for the staff

25 on this particular issue.



1647

 1      Q.   Okay.  And your response at the top of this

 2 document is to say "We had a meeting.  Here is the agenda

 3 and during the meeting we reminded the staff regarding the

 4 need to address all issues"; right?

 5      A.   Yes.

 6      Q.   And you say that you don't think you actually have

 7 a large volume of inquiries about to which you thought the

 8 auditor's comment pertained; right?

 9      A.   Yes.

10      Q.   That is to say, you didn't think it you were

11 failing to address all these issues in very many closure

12 letters?

13      A.   Yes.

14      Q.   But you said you're willing to start a quality

15 check in which you will review all the California letters

16 but you're not sure it would be effective since you thought

17 most of the responses were already adequate; right?

18      A.   Yes.

19      Q.   By effective, are you really talking about cost

20 effective there?

21      A.   No.

22      Q.   Okay.  So the extent of the training on this issue

23 prior to this letter was a single meeting in which the staff

24 was told to be sure to address all the issues; right?

25      A.   I believe we went over some examples with them as
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 1 part of that training.

 2           MR. STRUMWASSER:  Your Honor, may I have marked as

 3 231 a e-mail chain with a top date of October 3, 2007, PAC

 4 0569171.

 5           THE COURT:  All right.  Exhibit 231 is e-mail

 6 chain with a top date of October 3, 2007.

 7           (Exhibit 231 marked for identification.)

 8           THE WITNESS:  Okay.

 9 BY MR. STRUMWASSER:

10      Q.   Okay.  So there is a reference in the second item

11 of this e-mail chain from you, an e-mail from you to Ms.

12 Dungan saying "It looks like we have to acknowledge that our

13 response didn't address the specific issues in the member

14 appeal".  And you go on to explain why that is.  Do you see

15 that?

16      A.   I do.

17      Q.   And this was pertaining to a CDI referral; right?

18      A.   Yes.

19      Q.   And you know that a referral in the examination

20 process is the way by which the Department poses questions

21 to or raises concerns to the company; right?

22      A.   Yes.

23      Q.   So by October of '07 you had come to acknowledge

24 that there was a failure to -- to adequately address all of

25 the issues, the specific issues in a member appeal; right?
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 1      A.   In this particular case, yes.

 2      Q.   And that was in response to a question from Ms.

 3 Hurtado asking you your opinion on that specific case;

 4 right?

 5      A.   Yes.

 6      Q.   And we have Ms. Dungan's response concurring she

 7 feels there should have been more explanation; right?

 8      A.   Yes.

 9      Q.   So now if we go back to Exhibit 226, the PHS

10 California Regulatory Corrective Action Team status check

11 point, right?

12      A.   Just a second.

13      Q.   Right.

14      A.   Because I don't have numbers on mine, so -- okay.

15 PHS Cal Regulatory Corrective Action Team status check

16 point?

17      Q.   Right.  And let's look at page 649.

18           And we'll note in the front cover that this is

19 again an April 15, '08 document.  And by the time this

20 document is generated, you have agreed, or PacifiCare has

21 agreed, to develop a comprehensive appeal process, including

22 complete responses to each member's inquiries.  That would

23 be item two; right?

24      A.   Yes.

25      Q.   And to audit the implementation.  That would be
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 1 item three; right?

 2      A.   Yes.

 3           MR. STRUMWASSER:  I would like that marked as our

 4 next in order, e-mail and attachment PAC 0570435 with a top

 5 date of 2/8/2008?

 6           THE COURT:  Exhibit 232.  E-mail, top date

 7 June 18, 2008.

 8           (Exhibit 232 marked for identification.)

 9           THE WITNESS:  Okay.

10 BY MR. STRUMWASSER:

11      Q.   Okay.  And so the second page of this Exhibit 459

12 lays out the sampling method for auditing closure letters;

13 right?

14      A.   Yes.

15      Q.   And the process for actually conducting the audit

16 and recording the results; right?

17      A.   Yes.

18      Q.   So now let's go back yet again to 226, the PHS

19 California Regulatory Correction Action Team status

20 checkpoint.  And let's look at page 649 again.  And that is

21 the implementation of item number three; right?

22      A.   Yes.

23      Q.   And now you had set a closure letter accuracy goal

24 of 97 percent; is that right?

25      A.   Yes.
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 1      Q.   And that was a number that came from PacifiCare,

 2 not from the Department; right?

 3      A.   That's correct.

 4      Q.   And as of, at least this point you had not yet

 5 reached that level; right?

 6      A.   That's correct.

 7           MR. STRUMWASSER:  I'm going to ask to mark as --

 8           THE COURT:  233.

 9           MR. STRUMWASSER:  -- 233 -- thank you, your

10 Honor -- e-mail, one-page document, PAC 0570470, top date

11 May 23, '08.

12           THE COURT:  All right.  Exhibit 223, e-mail dated

13 May 23, 2008.

14           (Exhibit 233 marked for identification.)

15 BY MR. STRUMWASSER:

16      Q.   So this document is about, comes about a month

17 after the weekly status update that we've been talking

18 about, Exhibit 226.  That was dated April 15.  We're now

19 May 23.  So it is a little more than a month later; right?

20      A.   Yes.

21      Q.   And, in fact, the May report showed that you were

22 still low compared to the goal; right?

23      A.   Yes.

24      Q.   And that you actually -- that Ms. Dungan actually

25 took the report back and added more cases to keep on
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 1 analyzing; right?

 2      A.   Yes.

 3           MR. STRUMWASSER:  What was that last one, 233?

 4           THE COURT:  Yes.

 5           MR. STRUMWASSER:  So may I have marked as 234 an

 6 e-mail and attachment PAC 0569060, top date September 13,

 7 '07.

 8           THE COURT:  All right.  Exhibit 234 will be marked

 9 and it is an e-mail with a top date of September 13, 2007.

10           (Exhibit 234 marked for identification.)

11           MR. STRUMWASSER:  Actually, before we get to that,

12 I have another one which I would like to have marked.  235,

13 is that right, your Honor?

14           THE COURT:  Yes.  Exhibit 235 is an e-mail with

15 the top date of December 19, 2008.

16           (Exhibit 235 marked for identification.)

17 BY MR. STRUMWASSER:

18      Q.   I'm sorry, Ms. Mace-Meador.  I got the order a

19 little mixed up here.  235 is an e-mail to you from Ms.

20 Dungan; is that right?

21      A.   Yes.

22      Q.   And now it's December of 2008; right?

23      A.   Yes.

24      Q.   You were still below the 97 percent that you were

25 shooting for; right?
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 1      A.   For this particular month.

 2      Q.   Had there been a month where you had gotten above

 3 97 percent?

 4      A.   I believe so.  Yes.

 5      Q.   And there were two cases that were -- did not

 6 identify all the issues, right; address all the issues

 7 rather?

 8      A.   Yes, it identifies that there were two that

 9 missed.

10      Q.   And in both of these cases "We were way off in

11 addressing all issues"; right?

12      A.   Yes.

13      Q.   Ms. Meador, we, let's say in the middle of 2005,

14 am I correct that you had responsibility -- and I apologize,

15 but I've just -- gotten a little -- a little confused myself

16 here.

17           THE COURT:  Do you need a few minutes?  We can

18 take a break.

19           MR. STRUMWASSER:  No, that is not going to help.

20 And I'm almost done.  My problems are --

21           MR. KENT:  It's on the record.

22 BY MR. STRUMWASSER:

23      Q.   My problems are going to transcend that.  I cannot

24 remember what you told about your jurisdiction over both PPO

25 and HMO in 2005.
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 1      A.   Yes, I had jurisdiction over HMO and PPO in 2005.

 2      Q.   Do you recall roughly how many PPO members

 3 PacifiCare had in the middle of 2005?

 4      A.   I do not recall.

 5      Q.   Do you recall how many HMO PacifiCare had?

 6      A.   I do not recall.

 7      Q.   Is it fair to say that between 2005 and 2009 the

 8 number of PPO members fell dramatically?

 9           MR. KENT:  It's vague.

10           THE COURT:  Do you remember?

11           THE WITNESS:  I know that the membership is lower

12 now than it was then.

13 BY MR. STRUMWASSER:

14      Q.   I mean the numbers I heard, you tell me whether

15 this sounds right, was at the time of the acquisition

16 PacifiCare insured roughly 150,000 lives through the PPO.

17 And now it's below 30,000; is that consistent with your

18 understanding?

19      A.   I honestly don't know the specific membership

20 numbers.

21      Q.   Now, what was Ms. Bupp's responsibility in 2005 in

22 California?  What did her team cover?

23      A.   I believe she had responsibility for California,

24 Oregon, and Washington HMO member appeals.

25      Q.   So you both had responsibility over California
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 1 HMO?

 2      A.   I did not have responsibility for California HMO

 3 at that time.

 4      Q.   Okay.

 5      A.   It was HMO for other states.

 6      Q.   Okay.  So all you had in California was PPO?

 7      A.   In 2005, that's correct.

 8      Q.   Today, you have both PPO and HMO for California?

 9      A.   I do.

10      Q.   And now let's look at 234, the others?

11      A.   Which one of 234?

12      Q.   The --

13           THE COURT:  The one with the date of September 13.

14           THE WITNESS:  Okay.  The subject is referrals?

15           THE COURT:  Correct.

16           THE WITNESS:  Thank you.

17 BY MR. STRUMWASSER:

18      Q.   And it attaches the referral itself; do you see it

19 there?

20      A.   I'm sorry.

21      Q.   On the third and fourth pages of the exhibits are

22 the referral itself dated September 12, '07?

23      A.   Yes.

24      Q.   And the question here is, as I understand it,

25 whether or not your closing letters have to include the
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 1 notice of a right to appeal to the Department of Insurance

 2 and the contact information for CDI; is that right?

 3      A.   Yes.

 4      Q.   And you write on September 13 to Ms. Hurtado "I

 5 was not aware that we were required to include the right to

 6 file a complaint with DOI in all uphold letters".  Is

 7 that -- is that is a fair characterization of your

 8 understanding of the law as of September 13, '07?

 9      A.   Yes.

10      Q.   And, in fact, your uphold letters were not

11 including that information; right?

12      A.   The letters did not include the right to contact

13 CDI language.

14      Q.   But you were including something else.  Take a

15 look at item two in the attachment.  Your uphold language

16 for PPOs was including DMHC web site information; right?

17      A.   Yeah.

18      Q.   And that was in error, right?

19      A.   Yes.

20      Q.   And it got corrected; right?

21      A.   Yes.

22           MR. STRUMWASSER:  I'm going to ask to have marked

23 as our next attachment an e-mail chain of two pages and some

24 templates, attached templates.

25           THE COURT:  All right.  That will be marked as
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 1 236.  E-mail at the top is September 13, 2007.  With the top

 2 name of Robert F. Brown.

 3           (Exhibit 236 marked for identification.)

 4      Q    (By Mr. Strumwasser) And you told us Mr. Brown

 5 works for you?

 6           I'm sorry.  Go ahead.  Keep on looking.

 7      A.   Thank you.

 8           Okay.

 9      Q.   And these attachments to the e-mail, these are the

10 various templates that you used; is that right?

11      A.   Yes.

12      Q.   Can you tell from this sequence of e-mails how

13 long it took from the time that you instructed Mr. Brown to

14 remove the DMHC language from the PPO templates to the time

15 that it was, in fact, removed?

16      A.   I made the request of him and he made the updates

17 the same day.

18      Q.   Do you recall who -- who directed you or asked you

19 to, um, take out the -- to add the language to the PPO

20 policy -- to the PPO letters giving members the right to

21 contact the CDI if they would like to file a complaint?

22      A.   The language that when we did add it?

23      Q.   Yeah.  The one I don't mean to confuse you on

24 this.  We talked about taking out the DMHC letter.  Now, I'm

25 asking the language.  Now, I'm asking about putting the
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 1 language into the letters.

 2      A.   Yes.  My recommendation is that Jose Valenzuela

 3 notified us to add in that right CDI language.

 4      Q.   Okay.  And I'm going to ask that we have marked as

 5 237 an e-mail with a top date of March 20, '08.

 6           (Exhibit 237 marked for identification.)

 7           And on the third page of that.

 8           Are you ready for me?

 9      A.   Just a moment.

10      Q.   Oh, I'm sorry.

11           MR. KENT:  We've been going about an hour

12 and-a-half.  Are we getting close to where we can take a

13 break?

14           THE COURT:  Why don't we finish this one and let's

15 take a break?

16           THE WITNESS:  Okay.  I'm ready.

17      Q    (By Mr. Strumwasser) Okay.  Now take a look at

18 page 448, the third page?

19      A.   Yes.

20      Q.   And Mr. Valenzuela's informing you and Ms. Socha

21 "Based on the findings of the 2007 CDI examination of PLHIC

22 and review with the legal team in preparation for CDI

23 negotiations process has been advised that changes being

24 made to the appeals closure letter by adding language giving

25 members the right to contact the CDI, they would like to
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 1 file a complaint wherein language attached"; right?

 2      A.   Yes.

 3      Q.   That's the message from Mr. Valenzuela that you

 4 mentioned?

 5      A.   Yes.

 6      Q.   And then you go ahead and give the instructions to

 7 do so; right?

 8      A.   Yes.

 9           MR. STRUMWASSER:  We're very close but I'm happy

10 to take a break now.

11           THE COURT:  Let's take a break.  So 15 minutes.

12               (Break from 2:48 to 3:05 p.m.)

13           All right.  We'll go back on the record.

14           MR. STRUMWASSER:  Thank you, your Honor.

15      Q.   Ms. Mace-Meador, I'm going to show you and ask to

16 have marked an e-mail chain with a top date of November,

17 May 7, '08.

18           THE COURT:  It's two -- 248.  And that's an e-mail

19 with a top date of May 7, 2008.

20           (Exhibit 248 marked for identification.)

21           THE WITNESS:  Okay.

22 BY MR. STRUMWASSER:

23      Q.   So at the bottom we have the, we're starting with

24 the e-mail that we looked at earlier of Mr. Valenzuela

25 saying that the, um, that the rights of appeal of the
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 1 Department should be added to letters; right?

 2      A.   Oh.  Yes.

 3      Q.   And then there's a request that Ms. Berkel here

 4 made to make the letters for group and individual members

 5 the same; right?

 6      A.   Yes.

 7      Q.   And -- and you're asking for a status from

 8 Ms. Socha; right?

 9      A.   On the e-mails dated April 23?

10      Q.   Right.

11      A.   Yes.

12      Q.   And then a reminder on the twenty-eighth; right?

13      A.   Yes.

14      Q.   So there's some technical questions that we can

15 skip over, I think, safely.  And then on April 30 she

16 answered your technical question.  And, well, actually, we

17 should probably talk a little bit about the REA.  First of

18 all, this all has to do with the notice language going into

19 uphold letters; right?

20      A.   Yes.  The right to contact CDI to file a

21 complaint.

22      Q.   And an uphold letter is upholding the denial of

23 the claim; right?

24      A.   Yes.

25      Q.   So an uphold letter has the same effect as another



1661

 1 denial; right?

 2      A.   We don't usually use that terminology but, in

 3 effect, it is upholding that initial denial.

 4      Q.   So that would be the circumstance when you've

 5 had a -- when you've taken an appeal and the appeal has been

 6 denied, that -- it's in the case of an uphold letter that

 7 you would want to know where the next place to go; is that

 8 right?

 9           MR. KENT:  No foundation.  It's argumentative.

10           THE COURT:  Sustain the objection but it doesn't

11 make sense.

12           BY MR. STRUMWASSER:  Okay.  Let's better than an

13 answer.

14      Q.   Then, um, back on exhibit --

15           MS. ROSEN:  238.

16 BY MR. STRUMWASSER:

17      Q.   -- 238.  On May 7 you get answers to your

18 question.

19      A.   Can you help me?  I don't have the exhibit numbers

20 on mine.

21      Q.   We're now on page 69449?

22      A.   Of this -- this same?

23      Q.   The one I just stated.

24      A.   Okay.

25      Q.   So sometime after May 7 --
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 1      A.   I'm sorry.  Which?  What page number?

 2      Q.   The first one.  The first sheet.

 3      A.   Oh, I'm sorry.

 4      Q.   The top one is May.  Okay.

 5      A.   Yes.

 6      Q.   So we have a May 7 e-mail from you and another one

 7 from Ms. Socha saying great, now we're going to move forward

 8 with a change in language; right?

 9      A.   Yes.

10      Q.   So from the time Mr. Valenzuela asks that the

11 language be changed to the time when you're going to move

12 forward with the language change is two months?

13      A.   Yes.

14      Q.   I'm going to ask to have marked as 239 an e-mail

15 EEOC 569248 with a top date of February -- September 14,

16 '07.

17           THE COURT:  All right.  239 is an e-mail with a

18 top date of September 14, 2007.

19           (Exhibit 239 marked for identification.)

20           MR. STRUMWASSER:  There has to do with -- with --

21 um, the CDI referral that I'm now looking at the lower of

22 the two e-mails; right?  On the first page?

23      A.   Yes.

24      Q.   You got a referral on the second page?

25      A.   Yes.
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 1      Q.   Right.  And then the referral is asking for

 2 payment of interest due on this overturn and copy of EOB.

 3 An overturn is where there was a denial and on appeal to

 4 your unit that determination is made to pay the claim;

 5 right?

 6      A.   It's not always specifically related to an initial

 7 denial but is related to an initial determination of some

 8 sort.

 9      Q.   But typically it will be a member appeal and so

10 the overturn is something good for the member; right?

11      A.   Yes.

12      Q.   Okay.  And the question now is, in addition to

13 paying the claim whether to pay interest; right?

14      A.   Yes.

15      Q.   And Ms. Hurtado is writing to you asking for

16 confirmation in an EOB that Chris has paid; is that right?

17      A.   Yes.

18      Q.   And then she writes to Ms. Dungan with a copy to

19 you saying "I see that the -- that a copy of the e-mail with

20 claims indicated interest will be paid was added to the

21 Stell --  to Stellant" right, which is another imaging

22 system that you have; right?

23      A.   Yes.  That's the imaging system that appeals uses.

24      Q.   And she says "I don't want to give this e-mail to

25 the auditor".  Do you understand this e-mail to be the
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 1 September 12, 1044 e-mail from Ms. Hurtado?

 2      A.   I don't think so, no.

 3      Q.   What e-mail do you think it is?

 4      A.   She's referencing an e-mail that is in Stellant.

 5      Q.   Oh, okay.  Would putting it in stellant make it

 6 unavailable to a CDI examiner?

 7      A.   No.

 8      Q.   Last one, I promise.  We're on 240, your Honor.

 9           THE COURT:  Yes.

10           MR. STRUMWASSER:  E-mail and attachments, top date

11 December 30, 2008.

12           THE COURT:  All right.  Exhibit 240 is an e-mail

13 with top date of December 30, 2008 with attachments and

14 they're paper clipped.

15           (Exhibit 240 marked for identification.)

16           All right.  I notice there's a confidential

17 markings on some of these pages.  Is it something we need to

18 deal with or can we take them off?

19           MR. KENT:  No.  There's going to be some issues

20 about confidentiality --

21           THE COURT:  Okay.

22           MR. KENT:  -- in this document as well as some of

23 the prior documents that haven't been moved into evidence.

24           THE COURT:  All right.

25           THE WITNESS:  Okay.
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 1 BY MR. STRUMWASSER:

 2      Q.   Okay.  So we have, on page 445, an e-mail from you

 3 to Ms. Monk; right?

 4      A.   Yes.

 5      Q.   She's the VP for regulatory affairs?

 6      A.   Yes.

 7      Q.   And you tell her that you do a quarterly report

 8 for the PacifiCare Health System; is that PHS?

 9      A.   Yes.

10      Q.   Quality oversight committee, right?

11      A.   Yes.

12      Q.   What is that committee?

13      A.   That's a committee that looks at overall quality

14 from an operational perspective for various areas of the

15 company.

16           MR. KENT:  Your Honor, there are, the last two

17 pages of this document doesn't appear to be part of the rest

18 of the document.

19           THE COURT:  The memorandum, the PPO quality

20 oversight committee?

21           MR. KENT:  Exactly.  It is a different date.  It's

22 a different Bates order.  And I don't know if it's

23 inadvertently was attached or --

24           THE COURT:  Do you know, Mr. Strumwasser.

25           MR. STRUMWASSER:  Well, I don't much care.  We can
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 1 just make the attachment our next order.

 2           THE COURT:  Okay.  That memorandum with the Bates

 3 151969 with a date of March 4, 2009 can be Exhibit 241.

 4           (Exhibit 241 marked for identification.)

 5 BY MR. STRUMWASSER:

 6      Q.   Ms. Mace-Meador, is Exhibit 241 the memorandum?

 7      A.   Yes.

 8      Q.   A -- an example of the reporting, the PPO report

 9 for California made to the quality oversight committee that

10 is described in Exhibit 240, your December 30 e-mail?

11      A.   Is this represents -- is this the quarterly report

12 for the quality oversight committee?

13      Q.   Yeah.

14      A.   Yes, it is.

15      Q.   Okay.  And now I'll ask you about the quarterly

16 report, the 241?

17      A.   Okay.

18      Q.   And you are the author?

19           THE COURT:  You mean the 240?

20           MR. STRUMWASSER:  No, I'm asking about 241, the

21 attachment that we just settled.

22           THE COURT:  Okay.

23           THE WITNESS:  Yes, I am the author.

24 BY MR. STRUMWASSER:

25      Q.   The first sentence under "overview reports" says
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 1 it is a report on complaints and grievances and appeals.

 2 Complaints/grievances and appeals.  Does that include

 3 complaints filed with CDI?

 4      A.   In the case of a complaint that's filed with the

 5 CDI and is forwarded to my team to be worked?

 6      Q.   Uh-huh.

 7      A.   It would include those cases.

 8      Q.   Have you had a chance to look at this?

 9      A.   Let me just take a moment.

10      Q.   You bet.

11      A.   Okay.

12      Q.   First of all, what is PTMPY?

13      A.   Per thousand members per year.

14      Q.   And we know from the volume analysis that the

15 prior quarter, which would have been the last quarter of

16 calendar '08; is that right?  The prior quarter had

17 increases in complaint and appeal volumes?

18      A.   On the PTMPY basis, yes.

19      Q.   And that the volume of complaints increased by six

20 independent of the PTMPY basis; right?

21      A.   That's referencing though the wrong volume.

22      Q.   That's right.  So just on a, not normalized for

23 the number of lives or anything, but the fourth quarter of

24 '08, the raw number of complaints/grievances and appeals

25 went up?
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 1      A.   This is actually referencing specifically the

 2 complaint grievances --

 3      Q.   Okay.

 4      A.   -- went up by increased by six cases.

 5      Q.   And the volume of appeals went down?

 6      A.   Yes.  The volume of appeals decreased.

 7      Q.   But the membership decreased more than the

 8 appeals?

 9      A.   Yes.  That's correct.

10      Q.   So on a sort of per customer basis the complaint

11 and appeal rates went up?

12      A.   On a per thousand members per year basis, yes.

13           MR. STRUMWASSER:  Your Honor, at this point I

14 would like to move the admission of 224 through 241.

15           THE COURT:  Okay.  So 224.

16           MR. KENT:  No objection.

17           THE COURT:  To entering 224 to 228.

18           MR. KENT:  No, I think we're going to have to take

19 these one at a time.

20           THE COURT:  No objection to 224?

21           MR. KENT:  Correct.

22           THE COURT:  All right.  That will be entered.

23                  (Exhibit 224 in evidence.)

24           MR. STRUMWASSER:  225, your Honor.

25           THE COURT:  Yeah, I have them out of order so if
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 1 you will give me one second.

 2           MR. STRUMWASSER:  Sure.  This is the pre-existing

 3 condition work plan.

 4           THE COURT:  Yeah, I know.  Here.  I just have them

 5 in little piles.

 6           All right.  224.

 7           225 any objection?

 8           MR. KENT:  This, what I'd ask on this one, we just

 9 table this and take it up the beginning of next week so I,

10 we can look this over and see if there's an issue.

11           THE COURT:  Okay.  226 is marked as confidential.

12 Any objection to that being entered?

13           MR. KENT:  Yes.  This is another one we'd like to

14 table and take it up at the beginning of next week.

15           THE COURT:  227 also marked confidential.  Any

16 objection?

17           MR. KENT:  Yes.  Let's -- again, let's take this

18 up next week.  I think there's some pages in the letter that

19 are proprietary.

20           THE COURT:  All right.  228.

21           MR. KENT:  Again, let's table this one.

22           MR. STRUMWASSER:  Can I ask what -- I mean this is

23 a three-page document.  What is at issue on this?  It is an

24 agenda.

25           MR. KENT:  I'm not saying that we're going to take
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 1 the position that it shouldn't come in, but I'd like a

 2 chance to look at it.

 3           THE COURT:  229.

 4           MR. KENT:  No objection.

 5           THE COURT:  That will be entered.  Oh, can I

 6 remove the confidential.

 7                  (Exhibit 229 in evidence.)

 8           MR. KENT:  Yes, your Honor.

 9           THE COURT:  230.

10           MR. KENT:  No objection.

11           THE COURT:  That will be entered. Can I remove the

12 confidential?

13                  (Exhibit 230 in evidence.)

14           MR. KENT:  Yes.

15           THE COURT:  231?

16           MR. KENT:  No objection.

17           THE COURT:  Can I remove the confidential?

18                  (Exhibit 231 in evidence.)

19           MR. KENT:  Yes.

20           THE COURT:  All right.  That will be entered.

21           So that enters 29, 30, and 31.

22           My piles are different again.  Just wait a second.

23           All right.  232, any objection?

24           MR. KENT:  No objection.

25           THE COURT:  And can I remove the confidential?
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 1           MR. KENT:  Yes.

 2           THE COURT:  All right.  232 will be admitted.

 3                  (Exibit 232 in evidence.)

 4           233.

 5           MR. KENT:  No objection.

 6           THE COURT:  Confidential?

 7           MR. KENT:  It may be removed.

 8                  (Exhibit 233 in evidence.)

 9           THE COURT:  All right.

10           MR. STRUMWASSER:  Is that the May 23, '08

11 document?

12           THE COURT:  233 is a May 23, 2008.

13           MR. STRUMWASSER:  Thank you.

14           THE COURT:  That will be entered.

15           Thirty-four?

16           MR. KENT:  We'll table this.

17           THE COURT:  All right.

18           235.

19           MR. KENT:  No objection.

20           THE COURT:  That will be entered.  Can I remove

21 the confidential?  Remove confidential on that one.

22           MR. KENT:  Yes.

23                  (Exhibit 235 in evidence.)

24           THE COURT:  All right.  236.

25           MR. KENT:  No objection.
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 1           THE COURT:  All right.  That will be entered.  Can

 2 I remove the confidential designation?

 3                             Yes.

 4                  (Exhibit 236 in evidence.)

 5           THE COURT:  Thirty-seven.

 6           MR. KENT:  No objection.  Confidential can come

 7 off.

 8           THE COURT:  That will be entered.

 9                  (Exhibit 237 in evidence.)

10           238.

11           MR. KENT:  No objection.  Confidential may come

12 off.

13           THE COURT:  That will be entered.

14                  (Exhibit 238 in evidence.)

15           239.

16           MR. KENT:  Why don't we table this?

17           THE COURT:  All right.

18           240.

19           MR. KENT:  Table this.

20           THE COURT:  And 241?

21           MR. KENT:  Same.  Table this.

22           THE COURT:  All right.

23           Did you want to cross examine the witness?

24           MR. KENT:  Yes, if I might have just a couple of

25 minutes?
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 1           THE COURT:  Sure.

 2           MR. STRUMWASSER:  Before I lose track at the very

 3 end, the ones that are tabled?

 4           THE COURT:  I'll redo the ones that are tabled and

 5 there are some others, too, from before that they were going

 6 to argue or decide.  So it's 225, 226, 227, and 228, 234,

 7 239, 240 and 241.

 8           And then from Mr. Burnelle's testimony there is a

 9 number of ones that we were going to discuss.

10           MR. STRUMWASSER:  I think there's still one other.

11           MS. ROSEN:  Right.

12           THE COURT:  And there are two others actually,

13 5046 and --

14           MR. GEE:  And 155.

15           THE COURT:  All right.  Do you want five minutes?

16           MR. KENT:  That would be great.

17                (Break from 3:32 to 3:40 p.m.)

18           THE COURT:  Are you ready?

19           MR. STRUMWASSER:  Yes.

20           MR. KENT:  Yes.

21           THE COURT:  All right.  We'll go back on the

22 record.

23                      CROSS EXAMINATION

24 BY MR. KENT:

25      Q.   Ms. Mace-Meador, could you take a look at what was
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 1 marked as Exhibit 241 a little earlier this afternoon.  It

 2 is a March 4, 2009 memoranda?

 3      A.   To the PPO quality oversight committee?

 4      Q.   Exactly.

 5           Now, the little box toward the lower left hand

 6 corner of the page, taking up 2007, for example, would I be

 7 correct to read that in 2007 there was one and-a-half

 8 complaints per thousand members?

 9      A.   Yes, on an annualized basis.

10      Q.   Okay.  And then by the third quarter of 2008, it's

11 less than one and a half complaints per thousand members?

12      A.   Yes.  On an annualized basis.

13      Q.   Thank you.

14                Now, look at -- well, let me ask you then on,

15 if we looked at, not a thousand members, but a hundred

16 members in terms of percentages of members who submitted

17 complaints, it could be less than 0.2 percent?

18           MR. STRUMWASSER:  That's actually an

19 unintelligible question.

20           THE COURT:  Well, I can take official notice of

21 mathematical matters.

22           So if you have one and-a-half complaints per

23 thousand, if you did it by a hundred, you would have point

24 --

25           MR. KENT:  Seven five.
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 1           THE COURT:  -- complaint per thousand.  Per

 2 hundred so --

 3           MR. KENT:  So less than one percent.

 4           MR. STRUMWASSER:  I don't know if either of you is

 5 saying the same thing but I would agree that the numbers are

 6 what they are and they can be calculated with anybody with a

 7 clear head that is probably unavailable at this hour.

 8           THE COURT:  There you go.  It is a mathematical

 9 truism that you can extrapolate from 1000 to 100.

10           MR. KENT:  Thank you, your Honor.

11      Q.   If you could look over now to what was marked

12 Exhibit 239, top, it is an e-mail chain.  The top e-mail is

13 dated September 14, 2007 from Maria Hurtado to you.

14      A.   Yes.

15      Q.   Okay.  And, um, if you look at the top e-mail, the

16 third line down there is a sentence that reads "I don't want

17 to give this e-mail to the auditor"; do you see that?

18      A.   Yes.

19      Q.   To your understanding, was Ms. Hurtado trying to

20 hide something from the auditor?

21           MR. STRUMWASSER:  Objection.  There is no

22 foundation.

23           THE COURT:  Sustained.

24 BY MR. KENT:

25      Q.   And what's your understanding of what Ms. Hurtado
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 1 was getting at?

 2           MR. STRUMWASSER:  Objection.  No foundation.

 3           THE COURT:  Well, was it given to you?  Is this an

 4 e-mail to you?

 5           THE WITNESS:  I was cc'd on the e-mail.

 6           THE COURT:  Okay.  So I think you can ask what her

 7 understanding is.

 8           MR. KENT:  I just did.

 9           Thank you, your Honor.

10           THE WITNESS:  I can answer.

11           THE COURT:  Uh-huh.

12           THE WITNESS:  Thank you.

13           As -- as I read this, my understanding is that,

14 rather than just providing an e-mail to the auditor, it

15 would be better to provide an actual copy of the claims

16 screen.  So an e-mail will typically say the claim is going

17 to be reprocessed, but the claims screen will have more

18 information about the processing of that claim.

19 BY MR. KENT:

20      Q.   And would the claim screen actually constitute a

21 company record?

22      A.   Yes, it would.

23      Q.   Now, if you could look over at what was marked as

24 Exhibit 238, the top e-mail is dated May 7, 2008 from Heidi

25 Socha to you.
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 1      A.   Yes.

 2      Q.   Do you have that in front of you?

 3      A.   I do.

 4      Q.   Thank you.

 5                Um, the time it took to actually implement

 6 the new letter templates from January to March 2008, were

 7 you waiting for something during that time period?

 8      A.   For the time frame when the changes were requested

 9 by Jose in March to this May time frame, we were waiting for

10 the letters to be approved through legal.

11      Q.   And why is that?

12      A.   I'm not sure.  The regulatory team forwarded it

13 over to legal for review.

14      Q.   So you were waiting for approval to come back?

15      A.   Yes.

16      Q.   Look over at those marked as Exhibit 230 earlier

17 this afternoon.

18                The top e-mail is dated February 26, 2008.

19 It is from you to Rosa Perez.  Do you have that in front of

20 you now?

21      A.   Um, yes.  This is public report finding number

22 five as the subject?

23           THE COURT:  No.

24           THE WITNESS:  Or was there a different one?

25
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 1 BY MR. KENT:

 2      Q.   That is right.  Public report finding number five

 3 is the re line for the top e-mail.

 4           This refers to a meeting agenda and where the

 5 staff was reminded regarding to address all issues in a

 6 case.  That's talking about the issue of being complete in

 7 the appeal correspondence that goes to a member?

 8      A.   Yes.

 9      Q.   Is this the meeting that's referred to here in

10 this February 26, 2008 e-mail, is that the first time that

11 topic was raised with your staff?

12      A.   No.

13      Q.   Um, how frequently does -- do you or other

14 supervisors with your team meet with staff to go over issues

15 such as how they should handle appeals?

16      A.   The supervisors will have, as needed, meetings

17 with individuals to talk about, you know, specific issues.

18 The team, as a whole, would -- would typically have a unit

19 meeting, maybe twice a month?  To talk about general issues,

20 any process changes, and things of that nature.

21      Q.   The issue of being complete and accurate in

22 correspondence, appeals correspondence that goes to members,

23 is that something that your team members are taught as a

24 matter of routine?

25      A.   Yes.
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 1      Q.   And that routine goes back how far?

 2      A.   Fully responding to the -- the appellant in the

 3 closure letter is an expectation of the job for them.  It

 4 would be part of their initial training and any ongoing

 5 discussions on that particular issue.

 6      Q.   Mr. Strumwasser asked you a series of questions

 7 earlier today about certain files in which CDI cited

 8 PacifiCare for, in CDI's estimation, failing to fully

 9 respond to all issues raised by a member in an appeal.  Do

10 you recall those -- that line of questioning?

11      A.   Yes.

12      Q.   In that group of appeals, which were the subject

13 of those CDI criticisms, is it your understanding in any of

14 those instances that CDI determined that PacifiCare's

15 decision on the claim was incorrect?

16      A.   They did not determine that our appeals decision

17 itself was incorrect.

18      Q.   So what, in those instances CDI criticized the

19 contents of the appeal closure letter; correct?

20      A.   Yes.

21      Q.   And that was the extent of the criticism?

22      A.   Yes.

23      Q.   And in your mind for those instances where you

24 acknowledged that there was a shortcoming in the letter, in

25 your mind what -- what's the reason or reasons for those
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 1 shortcomings?  Why weren't those letters perfect in

 2 hindsight?

 3      A.   I think that the appeals process and the issues

 4 that we deal with can be complex.  And my staff is human and

 5 we are not perfect.  And I think that there were human

 6 errors.

 7           MR. KENT:  We could, um, go back to a document

 8 which was marked as Exhibit 5086 yesterday.  I believe it

 9 was during Mr. Brunelle.  I have extra copies, that will

10 make it simpler.

11           THE COURT:  I have it.

12 BY MR. KENT:

13      Q.   Directing your attention to what was marked as

14 Exhibit 5086 previously, if you could look over the third

15 page of this exhibit which begins with CDI, Bates Number CDI

16 100234607.  It is the third page in, I believe.

17      A.   Yes.

18      Q.   Do you, beginning with this page and going through

19 the balance of the exhibit, do you recognize this?

20      A.   Yes.

21      Q.   What is it, to your understanding?

22      A.   To my understanding, this is a complaint that was

23 filed with the -- with the California Department of

24 Insurance.

25      Q.   Does this complaint concern, if you could just use
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 1 the last initial of the member, do you know who the member

 2 is?

 3      A.   Yes.  The last initial of the last name is W.

 4      Q.   All right.  And you had the opportunity to review

 5 a transcript from the testimony of Mrs. W in this

 6 proceeding?

 7      A.   Yes, I have.

 8      Q.   And did you, in that review, did you see some

 9 testimony by Mrs. W about medical care for her son having

10 been, um, refused or interrupted in March of 2007?

11           MR. STRUMWASSER:  Excuse me.  Can we have an offer

12 of proof as to the relevance of these questions to this

13 witness?

14           THE COURT:  Okay.  What's the purpose of this?

15 BY MR. KENT:

16      Q.   Well, were you, Ms. Mace-Meador, were you involved

17 in the handling of the complaints submitted or -- or pursued

18 by Mrs. W through CDI?

19      A.   Yes, my team was involved in those complaints.

20           MR. STRUMWASSER:  And are we still on page 607?

21 Is that the page that you're questioning her about?

22           MR. KENT:  I was questioning her about the

23 beginning at 609 but I think we went past.  We're beyond the

24 document at this point.

25           THE COURT:  She was involved in working on this,
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 1 all right.

 2           MR. STRUMWASSER:  This is all an HMO appeal.  It

 3 is not a CDI document.

 4           THE COURT:  Okay.

 5           MR. KENT:  Okay.

 6           THE COURT:  Next question.

 7 BY MR. KENT:

 8      Q.   My last question, I apologize, I don't know if I

 9 got a response.  It is a little late in the day.

10                        (Record read.)

11           The answer, I should have asked the prior

12 question.  That is the one I'm not sure I got an answer to.

13                        (Record read.)

14           THE COURT:  I don't know that I did.  Did you see

15 that in the material that you reviewed?

16           THE WITNESS:  The -- when I reviewed the

17 transcript, I saw references to claims with Dr. Ratiner that

18 are also referenced in this complaint.

19 BY MR. KENT:

20      Q.   All right.  And to your understanding, did

21 anything that PacifiCare did, or failed to do, with respect

22 to the claims of Mrs. W's son cause that interruption in

23 medical care?

24      A.   No.  Not to my knowledge.

25      Q.   Did your team investigate the Ws?  I'm sorry.
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 1           THE COURT:  That's all right.

 2           MR. KENT:  The W's.

 3           THE COURT:  There's still an order not to use that

 4 person's name.

 5           MR. KENT:  Thank you.

 6      Q.   Let me withdraw that and start over.

 7           To your understanding, did your team confirm with

 8 Mrs. W that, in fact, PacifiCare's action or omissions did

 9 not result in the disruption of Mrs. W's son's medical care?

10      A.   We confirmed that the claims that she has

11 referenced with Dr. Radiner were related to Blue Cross and

12 Blue Shields and were not related to PacifiCare's processing

13 of those claims.

14      Q.   Did your team send a letter to both -- let me ask

15 you -- how did your team confirm or did your team confirm

16 that fact with Mrs. W?

17      A.   Yes, we did.

18      Q.   Did your team send a letter to Mrs. W confirming

19 that conversation?

20      A.   Yes, we did.

21           MR. KENT:  If I could have this marked as?

22           THE COURT:  5091.

23           MR. KENT:  It will be a 5000 number.

24           THE COURT:  5091.

25           MR. KENT:  Oh, I'm sorry.  I didn't -- I
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 1 apologize.  Everything's falling.

 2           THE COURT:  It's four o'clock.  It's four o'clock.

 3           MR. KENT:  Thank you.

 4           THE COURT:  If I can find the right page That is

 5 Exhibit 5091 and it is dated March 14, 2007.

 6           All right.

 7          (Exhibit 5091 marked for identification.)

 8 BY MR. KENT:

 9      Q.   Showing you a copy of documents that have been

10 marked as Exhibit 5097 for identification, is this a

11 redacted copy of the letter sent by your team to Mrs. W

12 confirming the conversation about whether or not PacifiCare

13 was somehow responsible for the disruption in care received

14 by Mrs. W's son?

15           MR. STRUMWASSER:  Objection.  Overbroad.  And no

16 foundation.  And so far, we're only talking about Dr.

17 Radiner.  There is no evidence that this witness testified

18 to any of the other lost health care.

19           THE COURT:  Well, this is about that, the

20 March 2007 issue.  Um, and can I remove the confidential

21 part of it?

22           MR. KENT:  Yes.

23           THE COURT:  So I'll allow it.

24           THE WITNESS:  Yes.  This letter is confirmation of

25 that.
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 1           MR. KENT:  Thank you.

 2      Q.   Now, if you could look at --

 3           MR. STRUMWASSER:  Actually, you know what, I think

 4 we need to have more redaction take place before we use this

 5 exhibit.  There is a whole address.

 6           MR. KENT:  You're absolutely right.  We'll take

 7 care of that over the weekend.

 8           THE COURT:  All right.

 9           MR. KENT:  If you can lock at what I believe was

10 the first exhibit you were shown this morning, 224.  It's a

11 redacted copy or at -- st the top is a redacted copy of a

12 February 20, 2007 letter on --

13      A.   A letter?

14           THE COURT:  It looks like this without the --

15      A.   Oh.  Yes.  February 20?

16 BY MR. KENT:

17      Q.   Yes.

18      A.   Okay.

19      Q.   Ms. Mace-Meador, as a result of the appeals

20 process, was the maximum amount of interest paid on the two

21 claims referenced in this exhibit --

22           MR. STRUMWASSER:  Objection.  Ambiguous.

23 BY MR. KENT:

24      Q.   -- in light of --

25           THE COURT:  Let him finish his question.
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 1 BY MR. KENT:

 2      Q.   In light of all the company's records regarding

 3 when those claims were received?

 4           MR. STRUMWASSER:  Objection.  I don't know what

 5 the maximum amount of interest is -- means.

 6           THE COURT:  Well, I'm going to assume that what

 7 you're asking is for the period of time from the period

 8 after it was submitted and the amount was ten percent;

 9 correct?

10           MR. KENT:  Yes.

11           MR. STRUMWASSER:  But no, the question's, the

12 relevant question is, what the period is, when calculated

13 from what date of receipt.

14           THE COURT:  I understand.  But his question is a

15 fair question.  I'll allow it.  You can follow up or you can

16 follow up.  I have to say I took a little time to try and

17 figure this one out because there's some difficulties and

18 mistakes, so I have to, in some ways, that is a

19 conclusionary question but I'll allow it to be answered.

20           THE WITNESS:  Yes.  Yes.

21           MR. KENT:  I don't have anything further at this

22 point.

23           THE COURT:  Okay.  (4:05 p.m.)

24           So what I tried to figure out, it looks like the

25 date of service for the Sun Coast issue was 10/14/06 and



1687

 1 that the date of service for the DelRey issue was 12/4/06.

 2 That there, the date of claim that was listed was 11/27/06.

 3 It was determined that that can't probably be true.  Um, but

 4 it looks like the claimant said that they had, um, filed a

 5 claim for the 10/14/06 matter on 10/26/06 and refiled it on

 6 11/21/06.  And that he had submitted the one that was

 7 12/4/06 on 12/5/06 and it was resubmitted on January 3, '07.

 8 And that Sun Coast was paid February 15, 07, and DelRey was

 9 paid February 16, '07.  Is that correct?  Is that correct?

10 BY MR. KENT:

11      Q.   Why don't you take us through the chronology?

12      A.   Okay.  So you're correct on the dates of service

13 and when the member states that he filed those with us, and

14 the -- the research on the appeal, we were able to locate

15 the claims.  And on one of the claims, the earliest claims

16 we were also able to find documentation of a call and

17 customer service that the claim had been received on, I

18 believe it was, 11/27, and, therefore, that is the date of

19 receipt that was used for that particular claim.

20           THE COURT:  Okay.  So you used the 11/26/06 for

21 the 10/14/06 claim?

22           THE WITNESS:  Yes.

23           THE COURT:  And what date did you use for the

24 12/4/06 claim?

25           THE WITNESS:  For the 12/4/06 claim, I think it's
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 1 in one of the e-mails.  For the 12/4/06 the received date

 2 was 12/11/06.

 3           THE COURT:  Okay.  Thank you.  Do you have any

 4 further questions?

 5           MR. STRUMWASSER:  You bet.

 6                     REDIRECT EXAMINATION

 7      Q.   The 10/14/06 Sun Coast service you said you used

 8 11/27/06 as the date of submission; right?

 9      A.   The received date.

10      Q.   The received date.

11      A.   Yes.

12      Q.   Is that different than the date that the claim was

13 submitted?

14      A.   It could be depending on where it's submitted

15 from.

16      Q.   And what is the relevant date for the calculation

17 of interest and the obligation to pay interest?  Is it the

18 date to a call center or is it the date that the claim was

19 received by the company in the first instance?

20      A.   It's the date that it is received, the claim is

21 received by the organization.

22      Q.   Is it your testimony that on the same day that the

23 claim was received by the company for the first time the

24 claimant made a call to your call center to complain about

25 it?
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 1      A.   No.  Um, what I'm saying is, based on the research

 2 and seeing that there was documentation that indicated

 3 somebody in customer service told the member that this claim

 4 was received on this date, that we needed to use that as the

 5 received date.

 6      Q.   You need to use it?

 7      A.   That would be the earliest date within the

 8 organization that the claim was received.

 9      Q.   That you could confirm that the date, that the

10 claim was received; right?

11      A.   That there is documentation of receipt of the

12 claim.

13      Q.   That isn't my question because if you lost the

14 documentation --

15           MR. KENT:  That is argumentative.

16           THE COURT:  It's late, I know.  Let's back off on

17 the tone.  I see what the dates are.  I have them here.

18           MR. STRUMWASSER:  Okay.

19           THE COURT:  I did the work.

20 BY MR. STRUMWASSER:

21      Q.   I would like to ask you about um, this training

22 that you testified to Mr. Kent about?

23      A.   Yes.

24      Q.   Do you have any training materials for any session

25 before the date identified in the entrance exam?
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 1      A.   I would have to look through my records to find

 2 specific documentation.

 3      Q.   Do you have any records, written records to show

 4 who was present at a training session, who gave the training

 5 session and what the subject was?

 6      A.   The unit meetings that we have on a regular basis,

 7 there is typically an agenda and the materials that are

 8 presented, and we don't have everyone sign in to show that

 9 they were present at the meeting.

10           MR. STRUMWASSER:  Your Honor, we would ask that

11 any, um, agendas that reflect a training session regarding

12 incomplete, regarding responding to, um, the, all the issues

13 in the letter -- well, actually any training sessions

14 regarding compliance with California fair claims regulations

15 be made available to us by the Respondent.

16           THE COURT:  Do you have any problem with that?

17           MR. KENT:  If it was in the discovery request and

18 we haven't produced it, we will.  We will locate it.

19           THE COURT:  It looks like it's relevant.  Okay.

20           Anything further?

21           MR. STRUMWASSER:  Um, Ms. Monk.  Excuse me, Ms --

22 --

23           MR. KENT:  She'll be here another day.

24           MR. STRUMWASSER:  Yeah.

25           THE COURT:  You got promoted, right?
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 1           MR. STRUMWASSER:  This year.

 2           MR. KENT:  Or at least moved west.

 3           THE WITNESS:  Is it official if it's on the

 4 record?

 5 BY MR. STRUMWASSER:

 6      Q.   Ms. Mace-Meador, I have two questions regarding

 7 the W case.

 8      A.   Okay.

 9      Q.   Sitting here today, are you able to deny that

10 PacifiCare sought to, did, in fact, deny claims for Ms. W's

11 son on the claim that he was not a full-time student?

12      A.   Am I prepared to deny that those claims denials

13 occurred?

14      Q.   Yes.

15      A.   No.

16      Q.   He was, in fact, denied those services; right?

17      A.   I'm aware of claims being denied, yes.

18      Q.   For this reason, right?

19      A.   Yes.

20      Q.   And that he had claims denied also for, on the

21 claim that the Blue Cross coverage was primary; right?

22      A.   Not specifically that the Blue Cross Blue Shield

23 covered was primary.

24      Q.   There were no remark codes saying another carrier

25 has responsibility for this claim?



1692

 1      A.   My recollection is that it was a request for

 2 information related to the other insurance carrier.

 3      Q.   Are you in a position to deny that that

 4 information had been provided prior to the issuance of the

 5 EOB?

 6      A.   I don't know the specifics of the timing.

 7      Q.   So as far as you, so you saw the Ms. -- Ms. W

 8 testify to that effect; right?

 9      A.   I don't remember that specific part of her

10 testimony, no.

11      Q.   Well, she testified that she spoke to a Stacy at

12 PacifiCare on January 3, '06 and thereafter received EOBs

13 denying coverage in which she told Stacy that she had, that

14 the Blue Cross was secondary, and that thereafter she got

15 further denials.  You're aware of that?

16           MR. KENT:  No foundation.

17           THE COURT:  Well, if she's aware, fine.

18           THE WITNESS:  I'm not aware.

19 BY MR. STRUMWASSER:

20      Q.   You did read the full extent of Ms. W's testimony

21 here; didn't you?

22      A.   Yes, I did.

23      Q.   You don't recall that?

24      A.   But I don't recall that specifically.

25      Q.   Do you recall her telling the judge that she faxed
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 1 the requested information on multiple occasions and each

 2 time that PacifiCare representatives said the documents were

 3 lost or were not received?

 4      A.   I recall her testimony regarding, um, multiple

 5 submissions.

 6      Q.   Those were true; weren't they?

 7      A.   I'm not sure what you mean.

 8      Q.   Her testimony on that, on that, to that effect was

 9 true; was it not?

10           MR. KENT:  It's argumentive.  No foundation.

11           THE COURT:  Well, if she knows.

12           THE WITNESS:  I wouldn't be prepared to answer

13 whether or not she submitted those documents.

14 BY MR. STRUMWASSER:

15      Q.   You didn't investigate that question?

16      A.   I did not investigate that question.

17      Q.   She testified also, do you recall her testifying

18 that when he went on medical leave, his -- PacifiCare denied

19 some of his claims on the ground that he wasn't a full-time

20 student?

21           MR. KENT:  Asked and answered.

22           THE COURT:  Overruled.

23           THE WITNESS:  Yes.

24 BY MR. STRUMWASSER:

25      Q.   And that she had been told by representatives of
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 1 PacifiCare that he would not lose his coverage when he went

 2 on medical leave; do you remember her testifying to that?

 3      A.   Yes.

 4      Q.   Did you investigate either of those claims?

 5      A.   The issue that was handled by my team in

 6 particular originally was related to the eligibility issue.

 7      Q.   Which eligibility issue?

 8      A.   The, whether or not eligibility would continue as

 9 related to student status.

10      Q.   Okay.  And what did your team conclude about that?

11      A.   That the eligibility requirements related to

12 maintaining full-time student status over the age of 18 was

13 consistent with the information that was in the certificate

14 of coverage.  And if he was not a full-time student, he

15 would not be considered eligible.

16      Q.   Did you investigate whether she -- he, Ms. W had

17 been told by a representative of PacifiCare that that was

18 not the case and that he would continue to maintain his

19 coverage if he went on medical leave?

20      A.   We did investigate the communications that she had

21 with the plan.

22      Q.   And you confirmed that those communications did,

23 in fact, take place?

24      A.   We confirmed that there are communications.  We

25 identified a customer service call that did not clearly
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 1 explain the requirements to maintain full-time student

 2 status after the age of 18.

 3           When we worked with the account management team

 4 with regards to those communications, um, the response that

 5 we received from the account management team was that they

 6 felt that they had been very clear in outlining the

 7 requirements that they required to maintain full-time

 8 student status.

 9      Q.   Isn't it true that PacifiCare subsequently

10 determined that if the student was, if the dependent was a

11 full-time student on the anniversary or at the time of

12 inception that there was no further requirement of full-time

13 student status until the next year's renewal?

14      A.   No, I'm not aware of that.

15      Q.   Isn't it true that PacifiCare agreed to treat him

16 as covered as if he were, and not to invoke the claim that

17 he wasn't a full time student?

18      A.   We agreed for those claims that were paid to

19 remain paid.

20      Q.   So as far as you know, there is no -- that the

21 requirement of full-time status is a continuing requirement

22 and not merely an annual requirement?

23      A.   Yes.  The maintaining full-time student status is

24 consistent.  It's not on just an annual basis.

25      Q.   Were you able to confirm that on -- in January of
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 1 2006 for the first time PacifiCare raised the question of

 2 pre-existing condition in COCC?

 3      A.   I didn't specifically investigate the claims issue

 4 when that complaint was originally submitted.

 5      Q.   So as far as you know, you have no knowledge one

 6 way or the other whether Ms. W submitted repeated COCCs and

 7 had them lost by PacifiCare?

 8      A.   I'm aware of -- of the complaint of multiple

 9 submissions of her COCC.  I'm just not aware of the

10 specifics of those particular claims.

11      Q.   So you don't believe it was true?

12      A.   That is not what I'm saying.

13      Q.   Do you accept her representation that she sent it?

14      A.   I accept her representations.

15      Q.   And did you also notice that at, even after

16 disputing Mr. W's student status PacifiCare paid some, but

17 not all, of his claims for service thereafter?

18      A.   Yes.

19      Q.   Did you determine whether, when PacifiCare invoked

20 the pre -- the lack of student status, the loss of student

21 status claim Ms. W or Mr. W was told that his or her, his or

22 her COBRA rights?

23      A.   The health plan wouldn't be responsible for

24 notifying a member of their COBRA rights.  That would be

25 through the employer.
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 1      Q.   What's the basis of that statement?

 2      A.   I'm not sure I understand the question.

 3      Q.   You're -- you represented here that a health plan

 4 does not have a legal obligation to advise a member or a

 5 dependent on his or her COBRA rights when the health plan

 6 terminates coverage; is that what your testimony is?

 7      A.   What I'm testifying is that the COBRA rights are

 8 through the employer and the employer would be responsible

 9 for notifying their employees of any COBRA rights.

10      Q.   So it's your testimony today that if PacifiCare

11 terminates a dependent of an enrolled member, it has no

12 obligation to advise that member or the dependent of his or

13 her COBRA rights; is that your testimony?

14      A.   I'm not aware that the company is required to

15 notify them of their Cobra rights.

16      Q.   And are you aware that PacifiCare claimed that

17 Mr. W was not covered in December of 2005 for services

18 rendered in December of 2005?

19      A.   I'm not aware of that specifically.

20      Q.   Are you aware three was a full time student in

21 December of 2005?

22      A.   I don't remember the exact dates.

23      Q.   Ms. W testified that a Trenise told her from the

24 company told her that the claims should never have been

25 rejected and that at the time of enrollment he was a full
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 1 time student and only annual verification was necessary.  Do

 2 you remember seeing that in her testimony?

 3      A.   I believe I do remember seeing that in her

 4 testimony.

 5      Q.   Did you strive to determine who Trenise was?

 6      A.   No, I did not.

 7      Q.   Did you strive to confirm or refute that claim?

 8      A.   No, I did not.

 9      Q.   She testified also about a Shelley Cunningham

10 something of an expediter; do you recall that testimony?

11      A.   Yes.

12      Q.   Did you try to contact Ms. Cunningham?

13      A.   In preparation for this testimony?

14      Q.   No, in your work on the -- on the claim

15 originally?

16      A.   I believe we did have contact with Shelley

17 Cunningham as part of our research on the initial --

18      Q.   What did she tell you?

19      A.   -- on the initial appeal.

20                My recollection is that she said that the --

21 the account manager in communicating the eligibility

22 requirements outlining that full-time student status was

23 required.

24      Q.   Do you recall Ms. W's testimony that in the summer

25 of 2006 there were unusual requests from PacifiCare for her
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 1 son's medical records?

 2      A.   Yes, I do remember that.

 3      Q.   Do you recall her saying that PacifiCare had

 4 already had the medical records?

 5      A.   Yes, I do remember that.

 6      Q.   And do you recall her saying that the request for

 7 medical records led providers to believe that they were

 8 about -- that PacifiCare was about to deny claims?

 9      A.   Yes.

10      Q.   Do you have any basis for denying any of those

11 three propositions?

12      A.   No.

13      Q.   Do you recall -- do you recall Ms. W saying that

14 PacifiCare had fallen $15,000 behind in payments to one of

15 the infusion centers?

16      A.   Yes.

17      Q.   Was that true?

18      A.   My recollection is that that was related to the

19 Dr. Radiner claims.  So are you asking whether or not in her

20 testimony --

21      Q.   I'm asking whether it was true that PacifiCare was

22 $15,000 behind in payments to Dr. Radiner?

23      A.   I don't believe that to be so.

24      Q.   Okay.  Did you look at the exhibits that were

25 introduced to Ms. W?
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 1      A.   I believe I looked at two of the exhibits.

 2      Q.   Which ones?

 3      A.   I don't remember the numbers.

 4      Q.   What were they?

 5      A.   My recollection is that I believe one was a copy

 6 of the Department of Insurance complaint.  And I don't

 7 recall what the other one was.

 8      Q.   Do you recall Ms. W's testimony that her son was

 9 denied treatment at an infusion center in San Jose because

10 of PacifiCare's requests for medical records and delays in

11 payment?

12      A.   Yes.

13      Q.   Did you investigate that claim?

14      A.   What I did was compare the testimony and the

15 apparent references to Dr. Ratiner with the second

16 regulatory complaint that we received from Mrs. W and

17 thought that that was referencing those claims issues.

18      Q.   You thought that the records you retrieved from

19 Dr. Radiner referenced the San Jose issue?

20      A.   Not the medical records themselves.  The

21 nonpayment of claims.

22      Q.   So is it your testimony that PacifiCare was not in

23 arrears on payment of claims to the San Jose Medical

24 Infusion Center?

25      A.   I'm not specifically aware that we were in arrears
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 1 to payments to that provider.

 2      Q.   Are you specifically aware that you were not?

 3      A.   I'm not aware either way.

 4      Q.   And you're not aware whether or not the request

 5 for medical records spooked the San Jose Center?

 6      A.   I don't know.

 7      Q.   You have no doubts that he was, in fact, denied

 8 service there?

 9      A.   I don't know if he was denied service there.

10      Q.   Are you aware that after her testimony here Ms.

11 Monk apologized to Ms. W for the -- what was done to her by

12 her company?

13      A.   No.

14           MR. KENT:  That's -- there's no foundation.  It's

15 irrelevant.

16           MR. STRUMWASSER:  I'm asking if she was aware.

17           THE COURT:  I'll allow it.

18           THE WITNESS:  No.

19           MR. STRUMWASSER:  One last question.

20      Q.   As far as you're concerned, did PacifiCare have

21 any grounds to apologize to Ms. W?

22      A.   Yes.

23           MR. STRUMWASSER:  I'm finished with her.

24           THE COURT:  Okay.  Anything further?

25           MR. KENT:  No, your Honor.
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 1           THE COURT:  All right.  We'll see you at nine

 2 o'clock on Monday morning.  Is that good?

 3           MR. STRUMWASSER:  Yes, your Honor.

 4           THE COURT:  Thank you.  We'll go off the record.

 5           MR. KENT:  Thank you.

 6     (Whereupon, at 4:25 p.m. the proceedings concluded.)
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 1                  REPORTER'S CERTIFICATE

 2           I, Starr A. Wilson, CSR No. 2462, a Certified

 3 Shorthand Reporter, certify:

 4           That the foregoing proceedings were taken before

 5 me at the time and place therein set forth, at which time

 6 the witness was put under oath by me;

 7           That the testimony of the witness, the questions

 8 propounded, and all objections and statements made at the

 9 time of the examination were recorded stenographically by me

10 and were thereafter transcribed;

11           That the foregoing is a true and correct

12 transcript of my shorthand notes so taken.

13           I further certify that I am not a relative or

14 employee of any attorney of the parties, nor financially

15 interested in the action.

16           I declare under penalty of perjury under the laws

17 of California that the foregoing is true and correct.
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19
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11 220, 221, 222, 223                                1790
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13       8/7/2006 $1,395.00 CDI00251095

14 243 - One-page URGENT: ACTION           1731      1734
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 5       IMPLT INTRASTOM CRNEAL RN

 6       CDI00229885

 7 5093 - Two-page letter 1/2/07           1767    (Official

 8       Department of Insurance to                 (Notice)

 9       Melodie Marks CDI00251019-20                1780

10 5094 - One-page October 01, 2007        1770 (withdrawn)

11      letter to Melissa Bailey           1822      1840

12      signed by Robert Masters

13           CDI00222882

14 5095 - One-page letter dated            1839

15        June 03, 2008 from

16        Robert Masters CDI00209203

17 5096 - One-page APPLICATION FOR         1842

18       INDEPENDENT MEDICAL REVIEW

19       8-16-07 CDI00210179

20 5097 - One-page handwritten             1842

21       document undated that starts

22       off with "that failed to

23       go through" CDI00210184
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25       of PacifiCare CDI00320347
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 1 OAKLAND, CALIFORNIA; MONDAY, JANUARY 11, 2010; 9:05 A.M;

 2 DEPARTMENT A; ELIHU HARRIS STATE BUILDING; 1515 CLAY STREET;

 3 RUTH S. ASTLE, ADMINISTRATIVE LAW JUDGE

 4                            -oOo-

 5   (Off-the-record discussion re exhibits until 9:12 a.m.)

 6           THE COURT:  All right.  Then we'll go on the

 7 record.

 8           This is before the insurance commissioner in the

 9 matter of PacifiCare Life and Health Insurance Company.

10           This is OAH case number 2009061395.  OAH number

11 UPA 200700004.

12           Today's date is January 11, 2010.  And we're in

13 Oakland.  And counsel are present and respondent is here in

14 the person of Ms. Monk.

15           And I believe we're ready to call another witness;

16 is that true?

17           All right.

18           MS. ROSEN:  Yes, your Honor.

19           THE COURT:  Do you want to call your next witness?

20           MS. ROSEN:  The Department -- the Department calls

21 Mr. R.

22           THE COURT:  All right, Mr. R, if you will come

23 forward.

24                            MR.R,

25 having been called as a witness, was sworn and testified as
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 1 follows:

 2           Would you raise your right hand?

 3           Do you solemnly swear or affirm the testimony

 4 you're about to give is the truth, the whole truth and

 5 nothing but the truth?

 6           THE WITNESS:  I do.

 7           THE COURT:  Please be seated.

 8           I'm going to issue an order that if Mr. R's name

 9 is mentioned in this hearing that the court reporter

10 substitute Mr. R for by mistake that's made in the

11 relationship to his name.

12           Could you -- are you ready?

13           MS. ROSEN:  Yes, I am.

14           THE COURT:  Go ahead.

15                      DIRECT EXAMINATION

16 BY MS. ROSEN:

17      Q.   Good morning.

18      A.   Good morning.

19      Q.   If you need to take a break, let us know.  Okay?

20           Mr. R, who is your current employer?

21      A.   Sports Leadership Group.

22      Q.   And is that your company?

23      A.   It is.  It is an S Corps.

24      Q.   Okay.  Are you the founder?

25      A.   I am.
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 1      Q.   And when did you start this company?

 2      A.   In 2004.

 3      Q.   And what does your company do?

 4      A.   Consulting.  Mostly management consulting around

 5 teams.

 6      Q.   Okay.  Um, could you describe for us your

 7 employment prior to founding the company?

 8      A.   Just prior to that, I was a director of

 9 development for the bay area for an International Medical

10 Relief Agency.  Prior to that, I was an executive director

11 of a communications, a faith-based communications training

12 company.  And then prior to that I was in sports ministry;

13 specifically, I was the chaplain of the San Francisco 49ers.

14      Q.   Okay.  When you started your company, did you

15 decide to purchase health insurance for yourself and your

16 employees?

17      A.   Yes, I did.

18      Q.   And when did you purchase that insurance?

19      A.   Soon after we started the company in 2004.

20      Q.   Okay.  And what kind of coverage did you buy?

21      A.   Um, I bought a health insurance policy from

22 Costco.  They offered it to their executive members, which

23 was a title they used for a certain kind of membership at

24 Costco.

25      Q.   For the executive members, right?
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 1                Um, was your coverage just for yourself?

 2      A.   No, it was for me and my family.  My wife and my,

 3 two of my children at the time.

 4      Q.   Okay.  Was this a significant financial decision

 5 for a startup like yours to buy health insurance?

 6      A.   Oh, sure.

 7           THE COURT:  Wait.  Wait.  Wait.  You have to let

 8 her finish a question before you start your answer.  And

 9 also you have to wait until he finishes his answer before

10 you start your question.

11           MS. ROSEN:  Sorry, your Honor.

12           THE WITNESS:  Do you want to repeat the question?

13                        (Record read.)

14           MR. VELKEI:  Objection.  Leading, your Honor.

15           THE COURT:  I'll allow it but let's not lead.

16           THE WITNESS:  Okay.  Was that the complete

17 question?

18 BY MS. ROSEN:

19      Q.   Yes.

20      A.   Yes, ma'am.

21      Q.   And how did you pay the premiums for this health

22 insurance?

23      A.   Well, it was -- it was required by Costco that

24 there was an electronic funds transfer right out of our

25 checking account.
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 1      Q.   Okay.

 2      A.   On a monthly basis.

 3      Q.   How long did you have PacifiCare Health Insurance?

 4      A.   Well, whenever we first took it out there in 2004

 5 all the way through early 2008.

 6      Q.   Oh.

 7           Mr. R, were you diagnosed with an eye condition in

 8 2006?

 9      A.   Yes, I was.

10      Q.   What was your diagnosis?

11      A.   It was keratoconus.

12      Q.   So that's K-e-r-a-t-o-c-o-n-u-s.  You know that

13 one?

14           Could you -- could you please describe it for us?

15      A.   Well, sure.  The, um, on account of the juices,

16 one, I got up -- I wear hard lenses.  I put on my contacts

17 and it just popped off.  And it was unusual.  I mean I

18 hadn't touched it.  It just popped off.  And this happened

19 for, I don't know, all day.  And I went to the optometrist

20 and the optometrist was pretty alarmed and told me I had

21 keratoconus, actually in both eyes.  And how it's been

22 described to me that our eyes should be shaped like a -- a

23 basketball, very round.  Keratoconus, the eye begins,

24 especially through like the cornea, it's shaped like the end

25 of a football so it -- it starts to get steeper and steeper,
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 1 which causes a thinning of the cornea.  The reason I -- she

 2 was so fearful, she said the cornea was getting thin and

 3 that if it tore, there would be permanent blindness and

 4 there was nothing they could do about it.

 5      Q.   What did you do next?

 6      A.   Well, I contacted an eye surgeon.  She told me, at

 7 her direction, I needed to talk to -- she was a contact lens

 8 person, an optometrist.  So I needed to go see, get examined

 9 by an ophthalmologist, a eye surgeon.  And so I scheduled an

10 appointment with -- actually two ophthalmologists, two eye

11 surgeons, and they both confirmed I had keratoconus and laid

12 out the options for me and they laid out the same options.

13      Q.   And what did your eye surgeon recommend?

14      A.   They said -- one actually was corneal transplants

15 but the delay, they both suggested intacts surgeries.

16      Q.   Intacts is a surgical procedure?

17      A.   It is.  It's actually a surgery on the eye where

18 they place a small devices and inside the cornea of both, or

19 near the cornea of both eyes right inside.  Yeah, in the

20 cornea of both eyes.

21      Q.   And intacts.

22                Um, and you said there were other treatments

23 for this diagnosis?

24      A.   Yes.  Um, the other one, the option was corneal

25 transplant.
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 1      Q.   What was your understanding about the corneal

 2 transplant option?

 3      A.   Well, they said it would cost about $30,000 for

 4 each eye and it would be a pretty extended period of

 5 recovery, maybe up to six months, to fully recover from it.

 6      Q.   You were comfortable with your surgeon's

 7 diagnosis, I mean your surgeon's recommendation?

 8      A.   For the intacts, yes.  It seemed, and he also

 9 recommended this -- to hopefully delay maybe ten, 15

10 permanently of ever having to have a corneal transplant.

11      Q.   Do you know if PacifiCare Health Insurance, your

12 coverage, required prior authorization of this type of

13 surgery?

14      A.   Yes.  And I was told that by the surgeon.

15      Q.   Did your doctor tell you whether PacifiCare had

16 provided the prior authorization of the proposed surgery?

17      A.   Yes.  They -- they contacted PacifiCare and

18 actually the doctor's office told me directly that it had

19 been preapproved.

20      Q.   So once you selected your doctor, did you or your

21 doctor select the surgery center?

22      A.   The doctor did.

23      Q.   What center did your doctor use?

24      A.   Horizon Vision Center in San Leandro, I believe.

25      Q.   At the time did you know whether Horizon Vision
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 1 Center was in the PacifiCare network?

 2      A.   Oh, I assumed it was because the doctor, I think

 3 that's the only place the doctor did these surgeries was

 4 that location.

 5      Q.   What kind of payment arrangements did you make

 6 with Horizon?

 7      A.   With Horizon, I was required to pay day of surgery

 8 and to pay by check or credit card.  And that was just what

 9 they told me the procedure was.

10      Q.   Did Horizon accept assignment of your insurance

11 benefits?

12      A.   No, they told me I had to file that myself.

13      Q.   I wanted to check with you when you selected your

14 eye surgeon.  Did you, um, know whether your doctor was in

15 the -- in the PacifiCare network?

16      A.   I'm not sure I knew that when I went to see him or

17 not.

18      Q.   Okay.

19      A.   When they asked for the card then they asked for

20 the card when you checked in.

21      Q.   Right.

22      A.   And they said they were a network.

23      Q.   They said they were a network.  Okay.  At the time

24 you knew you were going to Horizon Vision Center, were you

25 concerned about paying your bill to the vision center and
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 1 getting reimbursed later from PacifiCare?

 2      A.   No, I just assumed it was preapproved so they

 3 would do it.

 4      Q.   Okay.  Now, we're going to turn to Exhibit 135.

 5 Is the book up there?

 6      A.   There is some papers right here and there's some

 7 papers right here.

 8      Q.   Oh.  Could you turn to 135, please?

 9      A.   Apparently, these are two of the same binder.

10      Q.   Oh.  I didn't realize that.

11                So perhaps you could go to page 229886.

12      A.   Okay.

13      Q.   Are these copies of what you submitted to

14 PacifiCare --

15      A.   Yeah.  Yes, they are.

16      Q.   -- when you were requesting reimbursement?

17      A.   Yes.

18      Q.   So could you describe this document, Mr. R,

19 229886?

20      A.   Yes.  It's for the surgery that was done on

21 July 26, 2006.  And it's the PPO/indemnity medical claim

22 form.

23      Q.   Is that your handwriting on the top where it says

24 "itemized bill attached"?

25      A.   No, that's my wife's.
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 1      Q.   Do you remember where you or your wife got this

 2 claim form from?

 3      A.   Well, we got it from PacifiCare and I believe it

 4 was, even came with our initial package that we got from --

 5 either came from Costco or PacifiCare.  As I remember, the

 6 original was colored in some way.  It seems to me it was

 7 green or yellow or something.

 8      Q.   And what did you do with this claim form?

 9      A.   Well, it was completed, filled out like this, and

10 then mailed by U.S. Postal Service on the twenty-sixth or

11 the day after.

12      Q.   Okay.  Did your wife submit the claim?

13      A.   Yes.

14      Q.   You said she mailed it?

15      A.   She filled this out and then submitted the claim.

16      Q.   Do you recall attaching the itemized bill that

17 PacifiCare requested?

18      A.   Yes.  In fact, it says on the top "itemized bill

19 attached".

20      Q.   What attachments do you believe were sent in with

21 the claim?

22      A.   Well, it was the, I believe it was whatever

23 Horizon Vision had given us that day after the day of -- the

24 day of the surgery.

25      Q.   So let's take a look at 229763.  It's two pages
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 1 past the claim form.

 2      A.   Okay.

 3      Q.   So please describe the information on this

 4 document which appears to be a patient receipt.  You can --

 5      A.   Uh-huh.

 6      Q.   -- tell us whether that's true or not.

 7      A.   Yes, it says patient -- patient receipt.  This is

 8 surgery date on July 24, 2006, surgery for the -- it's

 9 indicated by circling here, surgery on the right eye.  The

10 procedure was intacts.  The diagnosis of keratoconus with

11 the number behind it.  The procedure code.  And that's

12 highlighted there.  The amount that was paid that day and

13 then I paid by Visa.

14      Q.   So the amount was $2,245?

15      A.   That's right. $2,000 is what it says here, $2,245.

16      Q.   And did you pay it with your Visa card?

17      A.   I paid it with my own Visa card, right.

18      Q.   Did you file this patient receipt with the claim

19 form?

20      A.   With -- um, I believe this is what we filed -- my

21 wife did.  With the --

22      Q.   Your wife?

23      A.   The form that we were just looking at prior to

24 this.

25      Q.   Okay.  Can we turn next to the page right before
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 1 229760?

 2      A.   Okay.

 3      Q.   Do you recognize this document?

 4      A.   Yes, I do.

 5      Q.   Can you tell us what it is?

 6      A.   Sure.  It's very similar to Horizon Vision.  And

 7 since I needed surgery on both eyes.  I didn't have them

 8 done on the same day.  This was done on August 7, not long

 9 afterwards, of 2006.  It shows that the highlight, beginning

10 by circling the left eye, had intacts, again, the Horizon

11 Vision actually filled this form out.  This is their

12 handwriting you see on here, the keratoconus is the

13 diagnosis, and the procedure code of intacts.  The amount of

14 $1,395.  And, again, I paid this by my personal Visa card.

15 That's indicated on the receipt.

16           MS. ROSEN:  Okay.  Thank you.

17           Your Honor, I'd like to have the next exhibit

18 marked if you would?

19           THE COURT:  It's 242.

20           (Exhibit 242 marked for identification.)

21           BY MS. ROSEN:

22      Q.   Do you recognize this document?

23      A.   Yes.

24      Q.   What is it?

25      A.   It says surgery invoice, um, for the surgery that
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 1 was done on August 7.

 2      Q.   And who is the invoice from?

 3      A.   The invoice was from Horizon Vision Centers, also.

 4      Q.   Were you required to pay this invoice

 5 out-of-pocket and seek reimbursement for your health

 6 insurance?

 7      A.   Oh, yes.  Yes.  I had already -- I paid it that

 8 day.  So I was, the day after surgery, I paid it on the

 9 seventh.

10      Q.   Do you recall whether this was submitted by you or

11 your wife as part of the claim form?

12      A.   I don't remember if this was submitted at the same

13 time or if this was something I had to go back and get for

14 further clarification.  I see on there it has the same, the

15 same amount, $1,395, and mentions the intacts and the

16 facility fee.

17      Q.   So you testified that you did submit a claim for

18 reimbursement for the 8/7/06 surgery?

19      A.   Right.

20      Q.   Your wife submitted it?

21      A.   Yes.

22      Q.   Did you find it necessary to submit that claim

23 again?

24      A.   Oh, yeah.  Yes, I did.

25      Q.   When you resubmitted your claims, how did you
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 1 resubmit them?

 2      A.   By fax.

 3      Q.   Did you own a fax machine?

 4      A.   No, I had to go down to Kinko's to do it.  I -- so

 5 we -- we didn't have a fax machine at that time so I went to

 6 a local Kinko's to do the faxing.  Almost all correspondence

 7 on us afterward was through fax.

 8      Q.   So why did you fax to your PacifiCare

 9 reimbursement requests rather than mail it again?

10      A.   Well, the -- I was told that they hadn't received

11 it at one point through the mail so I decided we got a fax

12 number for it to be sent to and wanted to insure that we --

13 we got it to them in a timely manner.  But we also -- we

14 were trying to expedite this because they, um, we didn't

15 want delay -- we didn't want to do anything to cause a delay

16 in reimbursement.

17      Q.   So when you say they told you, who told you?

18      A.   PacifiCare gave us that, a fax number that could

19 be submitted by -- to so we could submit things through the

20 fax number.

21      Q.   And you testified that your wife submitted the

22 claim for your second surgery on the same day of surgery?

23      A.   The -- on the day of or the day, I believe it was

24 the same day but it might have been the next day.

25      Q.   Okay.
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 1                So looking back, as of July 6, '06 and August

 2 7, '06, after the dates of your surgery and your claims

 3 submission, and your wife submitted your claim for

 4 reimbursement, did you believe that you had complied with

 5 PacifiCare's requirements for submission of claims for

 6 reimbursement under your policy?

 7      A.   Yes, I did.

 8      Q.   Did you ever receive any acknowledgment like a

 9 letter or a phone call that PacifiCare had received your

10 claim for reimbursement for either of those dates of

11 service?

12      A.   No, I don't ever recall receiving anything from

13 them on that.

14      Q.   So basically what happened after you submitted

15 your claims?

16      A.   Well, we -- we, you know, EOBs or we had to call

17 to find out where things were.

18      Q.   I meant initially?

19      A.   Oh, initially.  So would you restate the question?

20      Q.   Yes.  Initially after you submitted your claims --

21      A.   Uh-huh.

22      Q.   -- did you get any type of response?

23      A.   No.

24      Q.   Okay.  Then what did you do?

25      A.   Well, we called PacifiCare to make sure that they
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 1 received everything.  And, you know, find out progress.  And

 2 I believe in the very first phone call they said that, you

 3 know, this takes time to process it.  And you'll get an

 4 explanation of benefits eventually.

 5      Q.   So how many times did they say they didn't have

 6 your claims?

 7      A.   They -- well, let's see -- they didn't have our

 8 claims.  They said that several times early.  One -- one

 9 when I had to resubmit through the fax.  And, um, and then

10 the fax, even that was apparently lost or misfiled at some

11 point.  It seems to me I had to probably file this three

12 times.

13      Q.   So at any time when you were in contact with

14 PacifiCare claims, were you ever told by anyone at

15 PacifiCare that they needed any additional information to

16 process your claims?

17      A.   Um, sure.  At one point they wanted to, um, they

18 wanted to know the -- the breakout of the charges.  They

19 wanted to know, um, well, we had a clear -- I know early on

20 we had to clarify that this was not contact lenses, that

21 they claimed it was contacts.  So we needed to re-establish,

22 again, give them codes that this was a surgical procedure

23 and not contacts, because it was denied for that early on.

24 That was the first denial.

25      Q.   Did you supply the additional information?
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 1      A.   Oh, yes.

 2      Q.   Okay.  So how often did you call PacifiCare in

 3 August of 2006?

 4      A.   Now, I called them almost on a daily basis there,

 5 because, and the reason was, you know, if I got -- if I got

 6 an agent a lot or somebody from their help desk and they

 7 gave me a reason that it was being denied, I would -- I told

 8 them, no, this is, I would clarify, give them more

 9 information, clarify -- well, that's not true.  It's --

10 here's the real thing.  And then there was a long period

11 where they just, their lines were busy, or I would go into

12 some sort of a place where you couldn't -- they wouldn't

13 even pick up the phone.  And I was told when I got -- this

14 was very frustrating.  I spent a long time on the phone, a

15 long, long time on the phone.  And I was told, you know,

16 that I was having these problems on their phone line.  They

17 said they were switching phone systems or they were

18 switching their system.  And it would be corrected in a day

19 or so.  And that day or so went on for, at first, three days

20 where I could get through but they still said they were

21 fixing the system.  And then there was a week or two week

22 period where I couldn't even make contact with anybody.  And

23 I remember the phone there, I wouldn't even get a ring.  And

24 then I tried -- I thought maybe it was my phone.  So I tried

25 a different phone, like my cell phone.  And then I would get
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 1 a ring, but then it would just be that the system, if I

 2 remember right, there was a message that said our systems

 3 are being updated or upgraded or changed over.

 4      Q.   So you thought you were calling the same number

 5 you were given for claims?

 6      A.   Uh-huh.

 7      Q.   You weren't sure whether it was the right number

 8 so you tried using a different phone?

 9      A.   Right.  Because the first number that I was

10 getting this busy signal or, you know, whatever couldn't

11 complete.  For a while I thought maybe it's my phone, so I

12 tried the second phone.  And I remember the first time I

13 called on the second phone, hey, it rang.  I thought it

14 maybe it was my phone.  But then it wouldn't go through.  So

15 I continued to try on the second phone which is a mobile

16 phone.  And then eventually I went to that same busy signal

17 I was getting on the land line.

18      Q.   And this was around August; do you think?

19      A.   Yeah, I remember it was one, it was August.  Let's

20 say late August or even possibly into September.

21      Q.   So when you did get through, did you ever ask to

22 speak to a supervisor?

23      A.   I asked five times to speak to a supervisor.  My

24 experience that sometimes somebody at the claim desk is not

25 as experienced, a supervisor can maybe help you.  So I asked
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 1 for a supervisor five times.  Each time I was specifically

 2 told, it was a very -- the same wording each time -- that

 3 they promised they would have a supervisor call me back

 4 within 24 hours.  And I -- and I never received a phone call

 5 back from a supervisor.

 6      Q.   You never got a call back?

 7      A.   Not once.

 8      Q.   Okay.  So did PacifiCare actually ever receive

 9 your claims?

10           MR. VELKEI:  Objection.  Well, withdrawn.

11           THE WITNESS:  I'm assuming that they did because I

12 got EOBs.

13 BY MS. ROSEN:

14      Q.   Did you get paid?

15      A.   Not for quite a while.

16      Q.   I'm sorry.  At the time that you got the first

17 EOB?

18      A.   Oh.  No.  No.  No.  No.

19      Q.   I'm sorry.

20      A.   No, at the first EOB no, I -- there was a denial

21 for -- it was either the contacts or the procedure wasn't

22 covered or it was out of -- out of the pre-authorization

23 period.

24      Q.   Let's take a look at Exhibit 140.  And so if you

25 could turn in your book to Exhibit 140 and let's look at the
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 1 page, lower right hand corner, 229721.

 2      A.   Okay.  I'm on that page.

 3      Q.   Okay.  Do you recognize this EOB?

 4           MR. VELKEI:  Which document are you looking at?  I

 5 see a letter from Ms. Clarke to Steve Brunelle.  It's not an

 6 EOB.

 7           MS. ROSEN:  229721.  Are we all on 229721?

 8           MR. VELKEI:  Yes.

 9           MS. ROSEN:  Okay.  No problem.

10      Q.   And do you recognize this EOB dated 9/14/06?

11      A.   Yes, this was an EOB that was sent to me at my

12 home.

13      Q.   Was any payment made to you?

14      A.   No, there is no payment on this one.

15      Q.   What's your understanding of why no payment was

16 made?

17      A.   Well, as I looked at this, it shows in the

18 comments below that eye exams, glasses, contact lenses and

19 routine eye refractions are not covered.  Then it asks me to

20 please refer to my certificate, section B.

21      Q.   Are intacts the same as contact lenses?

22      A.   No, not at all.  They're a surgical procedure.

23 They're not -- they're not even a refractive practice as

24 such.

25      Q.   Was this the first reason given by PacifiCare for
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 1 denying your claims?

 2      A.   If I remember, this was the first reason that they

 3 denied it because of -- because they were contacts.

 4      Q.   Okay.  Let's take a look at this same exhibit at

 5 229734.  It's just back a little ways in the same document.

 6           Do you recognize this EOB issued on 1/13/07 for

 7 the date of service, 8/7/06?

 8      A.   Yes, I do.

 9      Q.   Was any payment made with this EOB?

10      A.   No, there is no payment with this one.

11      Q.   What is your understanding of why no payment was

12 made on this one?

13      A.   That it was ineligible.  And the comments, um,

14 below, just ask me to refer to exclusion limitations.  So

15 I'm not exactly sure why.

16      Q.   So -- so did this claim tell you why you did this,

17 did this EOB tell you why it was, why your claim was being

18 denied?

19      A.   No, it just gave me, tell me to refer to the

20 manual.

21      Q.   And I think you testified earlier that your

22 doctor -- did your doctor tell you whether these surgeries

23 had been preauthorized?

24      A.   The doctor himself or his office.  If I remember

25 right, specifically, the eye surgeon also, the eye surgeon
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 1 also has an optometrist who fits you or that helps with the

 2 follow-up.  And he is the one who specifically told me that

 3 they had been preapproved.  So has his colleague.

 4           MS. ROSEN:  Okay.  Thank you.

 5           Your Honor, I'd like to ask that this be marked as

 6 our next exhibit in order.

 7           THE COURT:  243 is a letter with a date 12/21/06.

 8           MS. ROSEN:  So what number was that?

 9           THE COURT:  243.

10           (Exhibit 243 marked for identification.)

11           MS. ROSEN:  Okay.  Thank you.

12      Q.   Mr. R, can you describe this 12/21/06 letter?

13      A.   Yes, it is a letter to PacifiCare member appeals.

14 And I'm asking for reimbursement on my claims, the two

15 claims, and I wanted it to be done before 2007.

16      Q.   Who is it addressed to?

17      A.   It is addressed to member appeals, PacifiCare

18 appeals, PO Box 400046, San Antonio, Texas 78229.

19      Q.   And what were you appealing?

20      A.   The decision.  They -- their -- they, there was a

21 process where you can appeal the decision and request a

22 formal review.  And so that's what I filed this letter to

23 do.

24      Q.   Were you advised by PacifiCare to file the appeal?

25      A.   This, I believe this -- at some point in the fall
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 1 I decided that Costco perhaps could help me since they were

 2 the broker or agent.  And they had a phone number that you

 3 could call and they could help on your behalf.  I believe

 4 they actually, that Costco gave me this -- they'd gotten

 5 this information and then gave it to me, this address in

 6 particular, and told me to appeal that.  That's why I

 7 believe this information came from the -- especially the

 8 address that what I needed to be doing was to appeal the

 9 decision and request a formal review.  I believe that came

10 from Costco.

11      Q.   So as of 12/21/06 your claims had still not been

12 paid?

13      A.   No.

14      Q.   Either of them?

15           So based on your appeal could you tell us what

16 PacifiCare told you the reasons were?  I just wanted you to

17 go --

18      A.   Yeah, there is four.

19           MR. VELKEI:  Wait.  I'm sorry, sir.  I didn't mean

20 to interrupt you.  What was your question?  Could you tell

21 us what --

22           MS. ROSEN:  The reasons were --

23           MR. VELKEI:  For --

24 BY MS. ROSEN:

25      Q.   That he had given for PacifiCare denied his
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 1 claims.

 2      A.   The reason I received either by EOB or through

 3 phone contact, was that the contacts were not covered.  And

 4 we've already talked about that a little bit.  I talked

 5 about that there, an alternative to corneal plants and they

 6 are not contacts.  That refractive services are not part of

 7 the member's covered service.  And that's an implantation

 8 for corneals.  This is not a refractive service.  That, in

 9 fact, today I still have to wear -- I still obviously still

10 need to refract my eyes because they're not -- they don't

11 correct your vision.

12                Um, the surgery was done outside the approval

13 dates.  And that, so I got a copy of the pre-authorization

14 letter that stated it was approved from 6/24 through 8/23

15 and I attached that letter to this.  And the surgery was --

16 they were both done within that window.

17                Um, and then I didn't have my claim for the

18 August 8 surgery and it was mailed.  So the first one was

19 mailed by post, then faxed on the sixth of November.  And I

20 put the number down there to make sure I was -- you know,

21 confirm -- confirming I had the right fax number that I was

22 sending it to.  Then I sent that to the attention of the

23 southwest mail research team and faxed again on the

24 twenty-first.  I made three submissions of the August claim

25 and I've been told by PacifiCare to resubmit.  Um, that's --
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 1 and then there's just some legal stuff that I found I put on

 2 there.

 3      Q.   Did someone from member appeals contact you to

 4 acknowledge receipt of your appeal?

 5      A.   Not that I remember.

 6           MS. ROSEN:  Your Honor, I'd like to ask that 242

 7 and 243 be admitted in evidence.

 8           THE COURT:  Any objection?

 9           MR. VELKEI:  No objection, your Honor.  I did have

10 a question on 243.  My copy, the document, seems to be

11 several pages, not just the one.  And I --

12           MS. ROSEN:  Just hang on, please.

13           MR. VELKEI:  So -- so we're going to break out

14 this document into two separate exhibits.

15           MS. ROSEN:  Is that okay?

16           THE COURT:  All right.  So no objection to 242 and

17 243.  That will be entered.

18             (Exhibits 242 and 243 in evidence.)

19           MR. VELKEI:  The only question is this one

20 document, it seems to me it should be one exhibit, but no

21 objection otherwise to either document.

22           THE COURT:  All right.

23 BY MS. ROSEN:

24      Q.   Could you please turn back to -- you can just step

25 that aside for the moment.  Can you please turn back to
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 1 Exhibit 138?

 2      A.   Okay.

 3      Q.   Okay.  And let's take a look at 279758.

 4      A.   What is the last three numbers, 758?

 5      Q.   758.

 6      A.   Okay.  I'm there.

 7      Q.   So at some point did you go to Costco and enlist

 8 their assistance?

 9      A.   Yes.

10      Q.   When?

11      A.   That was -- I don't remember exactly when.  It was

12 sometime in the fall, probably September October time frame.

13      Q.   And eventually did Costco tell that you they had a

14 PacifiCare contact who might be able to help you with their

15 claims?

16      A.   They did.  I mean after a while they made contact

17 and they're sometimes the ones that gave back reasons, you

18 know, why it is going to be denied and trying to clarify

19 this.  And I would give them further clarification.  And

20 then eventually they said they thought they had found

21 something that was going to be helpful.

22      Q.   Somebody in PacifiCare?

23      A.   So somebody in PacifiCare, yeah.

24      Q.   So looking at this first image, do you recognize

25 the name Kari Jacobson?
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 1      A.   Well, yes, I remember the person.  I don't believe

 2 I ever spoke to Kari Jacobson.  But the name was mentioned

 3 to me from Costco and I specifically remember that term

 4 escalation fee, that it was something on their escalation

 5 fee.

 6      Q.   So could you take a look at the claims that are

 7 just behind the Kari Jacobson e-mail, that's 229759, 229760,

 8 229761, 229762, 763, and tell me if you recognize these

 9 documents?

10      A.   Yeah, these are all -- the 763?  These are all

11 copies of some of the earlier documents that we looked at,

12 that I assume had to be resent to the escalation fee.  But

13 they're copies, except for the one at '62, I don't know if

14 you've seen that one prior to our discussion today, but all

15 the rest of them I think we looked at.

16      Q.   So I believe 762 is the second page of the claim

17 form.  And somehow they got separated, the patient receipts

18 was stuck in between, but if you look at the bottom of that

19 document it says underwritten by PacifiCare Life and Health

20 Insurance Company?

21      A.   Right.

22      Q.   And there's a notice to you, any person with

23 intent to fraud, defraud, all that, I think this is the

24 second page.

25      A.   Yeah.  It says on the top "medical claim form
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 1 continued".

 2      Q.   Right.

 3           MS. ROSEN:  Your Honor, I would like to have

 4 marked as the next in order, if you would.

 5           THE COURT:  All right.  244.

 6           MS. ROSEN:  Here you go.

 7           THE COURT:  244 has a -- it doesn't really have a

 8 date on it.  Um, it has CDI 00251097 and 98.

 9           (Exhibit 244 marked for identification.)

10 BY MS. ROSEN:

11      Q.   So do you recognize these documents?

12      A.   Yes, I do.

13      Q.   Are you the author?

14      A.   I am.

15      Q.   Why did you create these?

16      A.   Well, since Costco had been the most effective way

17 to communicate with, to get some progress with PacifiCare, I

18 wanted to make it easy for them to understand what I was

19 going through, and the kind of things that they might hear

20 as reasons for denial.  So I made this -- these sheets so

21 that they're just an easy reference for them.

22      Q.   So let's take a look at page 2251097 of the Costco

23 quick fax sheet for PacifiCare problems.

24      A.   Uh-huh.

25      Q.   Let's look at 1097.  Does it describe what your
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 1 experience had been?

 2      A.   Well, it doesn't describe, you know, the

 3 frustration in any kind of verbiage.  It's simply a factual,

 4 the claims for the surgery center at Horizon Vision Center

 5 related cost was paid one hundred percent out of my pocket.

 6 I clarified the dates, lay out the dates, the amounts that

 7 were paid, the four different reasons that I was given, and

 8 I guess some of the frustration comes out underneath point

 9 four of the bullet points there that asked for appeals and

10 research with only the same delay that I, you know, it was

11 delay tactics used over and over.

12           THE COURT:  Whoa, you're talking too fast.

13           THE WITNESS:  Oh, I'm sorry.  Thank you.

14           Um, are you caught up?  Okay.

15           The second bullet point, I asked for the

16 supervisor to return my phone calls five times.  And I was

17 concerned that the last bullet point that if it got pushed

18 to 2007 then, and it wasn't resolved a new set of, you know,

19 the annual deductibles could kick in place and then it

20 would -- it wouldn't be covered because it was in a new

21 year.

22      Q    (By Ms. Rosen) So is it your testimony that you

23 were pretty frustrated?

24      A.   Oh, absolutely.  Yeah.  Yeah, I couldn't -- I was

25 very frustrated with my direct dealings with PacifiCare, had
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 1 to elicit the help of Costco, it was a lot of time, a lot of

 2 effort, a lot of trips at Kinko's.

 3      Q.   Can you recall when you created this fax sheet for

 4 Costco?

 5      A.   This?

 6      Q.   About?

 7      A.   This particular fax sheet was, you know, created

 8 sometime around the twenty-first of '06.

 9      Q.   Did it appear that neither of your claims have

10 been paid yet?

11      A.   No.

12      Q.   Twenty-first of -- which month?

13      A.   December 21 --

14      Q.   Okay.

15      A.   -- 2006.  I mentioned in point four that

16 information had been faxed on December 21 of '06.  So this

17 was pretty soon after that.

18      Q.   Thank you.

19      A.   Or perhaps the same day.

20      Q.   Let's turn to Exhibit 135 for a moment.  And take

21 a look at 249535 and 536.

22           Do you want to take a look at that for a second?

23      A.   Okay.

24      Q.   Do you recognize this?

25      A.   Yes, I do.
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 1      Q.   Will you please describe these two pages?

 2      A.   Well, this is a request for assistance to the

 3 State of California, the Department of Insurance, and --

 4      Q.   When did you file it?

 5      A.   I filed this on the -- on the twenty-first, I

 6 believe, I filled it out on the twenty-first.  It looks like

 7 it was received on the twenty-sixth of '06.

 8      Q.   So does that mean that on the same day you went to

 9 member appeals you also decided to go to the California

10 Department of Insurance?

11      A.   Yes.

12      Q.   And why did you go to the California Department of

13 Insurance?

14      A.   Well, I was looking for some sort of remedy, and

15 either someone had suggested or I finally figured out I

16 could -- that the insurance commissioner was the person

17 that -- probably involved in this kind of thing.

18      Q.   Did the Department investigate your complaint?

19      A.   Yes.  They -- they told me that they were going

20 to, that they would get involved with this in some way.  I

21 don't remember exactly the -- what it was but they, I did

22 get a response from them.

23      Q.   Did you get reimbursed not long after the

24 Department commenced its investigation?

25      A.   Well, this was at the very end of December 2006
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 1 and I got reimbursed in January, so it was probably within

 2 two weeks or so.

 3      Q.   So now we're going to turn to Exhibit 140 in your

 4 book there if you wouldn't mind.  And let's take -- let's

 5 turn to page 229725 kind of about half way through.  Can you

 6 take a look at that document?

 7                Thank you.

 8      A.   Okay, I'm on that page.

 9      Q.   Thank you.

10                Did you receive this EOB for the date of

11 service, 7/24/06?

12      A.   Yes, I did.

13      Q.   And was payment attached?

14      A.   Yes, a payment of $762.60.

15      Q.   What is the date of that payment?

16      A.   The date of the payment came on, it says the check

17 date is 12/27/2006.

18      Q.   Was this the first payment that you received for

19 the claim that you mailed to PacifiCare on July 26, '06?

20      A.   Yes.

21      Q.   Did you receive any other payment for this date of

22 service?

23      A.   No.

24      Q.   Was interest paid on this payment?

25      A.   Yes.  It -- it delineates that below.  Yes.
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 1      Q.   How much?

 2      A.   $22.60, I believe is what that says.

 3      Q.   Do you believe this amount of interest compensated

 4 you for the late payment of your claim?

 5      A.   Well, no.  I mean it didn't even cover the faxes.

 6 It, I sent more than $22 in faxes.  The time was -- you

 7 know, there was days spent on this in the middle of trying

 8 to start a new company.

 9      Q.   And you testified that you put it on your Visa?

10      A.   So, yeah, I carried the interest on my Visa for

11 this payment.  And I might -- I have not calculated the

12 interest on it, but there was a significant amount of

13 interest on these two payments that had to be paid on the

14 Visa.

15      Q.   And you expected to be reimbursed within 30 days

16 or so?

17      A.   Yeah, in short order.

18      Q.   Okay.  As of this date, have you been paid for the

19 second surgery that you had on August 7?

20      A.   No.

21      Q.   Let's go back to the exhibit that was marked 244.

22      A.   What's the title?

23      Q.   Oh.

24           THE COURT:  He doesn't have numbers on his.

25      Q    (By Ms. Rosen) Oh, I'm sorry.  The Costco fax



1743

 1 sheet. correct.  The Costco fax, quick fax sheet.  Let's

 2 take a look at the second one that is in that, that is in

 3 that three pages?

 4      A.   Uh-huh.

 5      Q.   The one that says "PacifiCare has underpaid me to

 6 reimburse eye surgery."

 7      A.   Yes.  Yes, I got that.

 8      Q.   So can you just tell us a little bit about these

 9 two quick fax sheets, what, just generally what the issues

10 were that you were concerned about?

11      A.   Well, the, um, the first one we already dis -- oh,

12 I'm sorry.  There's two pages here.

13      Q.   Right.

14      A.   So the, this, so when I received this EOB on

15 12/27, it seemed as if it was an underpayment of the -- in

16 the code below, it says "the charge exceeds your maximum

17 benefit provisions of your plan".  It says to refer to my

18 schedule.  Um, so it seemed as if I was under -- underpaid.

19 So I enclosed the two explanations of benefits regarding my

20 eye surgery from the twenty-fourth.  This is with this,

21 again, this was sent to PacifiCare.

22           The EOB from 12/27, what we're talking about right

23 now states that the services were rendered exceeded the

24 maximum benefit of PacifiCare only reimbursed a portion of

25 the cost, the $772.
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 1           The EOB from 7/17 has reclassified, you know, that

 2 one had said that it had been reclassified and the services

 3 said that I was not responsible for an amount of $2,245.

 4 They were supposed to include a check.  What are they doing?

 5 Where is the check for the balance?  Please move this

 6 forward.

 7      Q.   Okay.

 8      A.   So, and I also remember thinking some, in some

 9 business transactions if you cashed the check it ends --

10 it's like saying that you -- you're settled and you're done

11 with it so I was very hesitant to cash this check and I

12 didn't for a while.

13      Q.   Were you able to get anyone at PacifiCare to

14 explain the basis for the payment?  Is that why you went to

15 Costco?

16      A.   That's why I went, yeah, I went to Costco to see

17 if they could help me with this because it was difficult to

18 get explanation from, um, the PacifiCare help desk or

19 service center, whatever they call that.

20           Um, then the, this next page here, the claims

21 relation surgery center.

22           Yes, I'm referring to the next document that ends

23 in 099.

24           Okay.  Then I'm just reading from the document.

25 The claims for the surgery center, which is Horizon Vision
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 1 Center related to the intact surgery was paid a hundred

 2 percent out of my pocket.  And I put the date and the

 3 amount, that I mentioned this check for 72 -- for $772.60.

 4 Um, that I had not cashed the check.  And it claims my

 5 responsibility to pay the $1495 because the hospital

 6 services are listed at $2245 exceed contract limits.  In

 7 fact, and this is on that invoice, I included a detailed

 8 surgery invoice that shows $500 for the facility fee on both

 9 dates.  And that the actual intacts serve charge, there,

10 again a medical device type of thing, that is the price on

11 those and they're listed.  And then, again, intacts are not

12 contacts.  Then alternative to corneal transplant, which is

13 more -- far more expensive.

14           MR. VELKEI:  Forgive me, sir.  Is there a

15 question?

16           MS. ROSEN:  The question is what did he do with

17 the document.

18           MR. VELKEI:  And the witness is just reading the

19 document and the document speaks for itself.

20           THE COURT:  I'm going to allow it.  Let's move on.

21           MS. ROSEN:  Okay.  So basically you were --

22           THE WITNESS:  I was still making an explanation.

23           THE COURT:  Wait, wait, wait, wait.  You must let

24 her finish the question before you answer.

25           MS. ROSEN:  Sorry, your Honor.
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 1           THE COURT:  Right.  Go ahead.

 2 BY MS. ROSEN:

 3      Q.   You were basically seeking an explanation of

 4 payment.  You just didn't understand why you got paid that

 5 amount?

 6      A.   Right.

 7      Q.   Okay.  Thank you very much.

 8           Let's go back to Exhibit 140 and take a look at

 9 page 229738.

10           Do you recognize this EOB?

11      A.   Yes, I do.

12      Q.   What is the date?

13      A.   January 15, 2007.

14      Q.   For what date of service?

15      A.   This is for the August 7 date of service, 2006.

16      Q.   Was payment attached?

17      A.   Yes.

18      Q.   How much?

19      A.   For $697.50.

20      Q.   And what was the bill charge?

21      A.   The bill amount was $1,395.

22      Q.   And when did your wife submit this claim for a

23 date of service?

24      A.   She submitted this either the day of, on the

25 seventh, or the day after.  I believe this one was submitted
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 1 on the day of.

 2      Q.   So it appears that more than five months later you

 3 got some payment.  Was late payment interest included in

 4 this payment?

 5      A.   No, I'm sorry.  No, it was not.

 6      Q.   Did you decide whether to pursue the late payment

 7 interest?

 8      A.   Honestly, at this point I didn't even think about

 9 the interest.  That was -- I thought about pursuing the --

10 the other 50 percent -- and I remember that I still wanted

11 to go on to pursue this.  But after we got this check, my

12 wife just said, "Look, let's just let it go.  We have a

13 business to run.  We got to -- you got to stop pursuing

14 this".  So this was, um, there was a lot of rhetoric, I

15 believe, that came from PacifiCare, read that, and just

16 decided that there was probably no more we could -- we -- it

17 wouldn't be our, worth our effort to continue to pursue

18 anything more.

19      Q.   Okay.  Well, let's take a look at that letter.

20 Um, Exhibit 138.  Mr. R, if you could please turn to that.

21 And let's take a look at 229749.

22           Do you recall receiving this 12/4/07 letter from

23 Linda Clarke at PacifiCare?

24      A.   Yes.

25      Q.   Could you please review the top paragraph on the
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 1 second page of that letter, which is 229750?

 2      A.   The dates of service August 7, 2006.  The claim

 3 for Horizon Medical was denied on January 13, 2007 due to

 4 examiner error.  On January 13, 2007 the claim was

 5 reprocessed for payment and a check in the amount of $697.50

 6 was sent to you.  Check number, long number ending in 338.

 7 No interest was paid due to the claims department did not

 8 receive the claim until January 5, 2007.

 9      Q.   Did you understand why PacifiCare was telling you

10 that they hadn't received your claim for date of service

11 August 7, '06 until January 5, 2007?

12           MR. VELKEI:  Objection.  Calls for speculation.

13           THE COURT:  Overruled.  Do you know?

14           THE WITNESS:  Would you repeat the question?

15 BY MS. ROSEN:

16      Q.   Did you understand why PacifiCare would be telling

17 you that --

18      A.   No, it -- I mean they actually already denied this

19 in earlier portions they told me that the claims had been

20 denied so it seemed odd that they would say they hadn't

21 received it if they denied it earlier.

22      Q.   So you had received denials for this claim prior

23 to January 5, 2007?

24           MR. VELKEI:  Objection.  Leading and inconsistent

25 with the evidence in this case.
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 1           THE COURT:  Overruled.

 2           THE WITNESS:  Repeat the question, please.

 3 BY MS. ROSEN:

 4      Q.   Did you receive denials for the date of service

 5 August 7, '06 prior to January 5, 2007?

 6      A.   Yes.

 7      Q.   So at this point how were you feeling about the

 8 PacifiCare claims process?

 9      A.   Well, it was very frustrating.  And I was -- this

10 is -- this is when my wife and I had the discussion that

11 even though I thought we should still go on, she thought it

12 was time to stop pursuing it, so we did.  We had, I'm a

13 consultant and I don't get paid by a salary.  I have to work

14 as a consultant does.  Lawyers do.  So I just stopped

15 pursuing it.

16      Q.   So your wife convinced you?  Was your wife upset?

17           MR. VELKEI:  Objection.  Relevance.

18           THE COURT:  What's the relevancy?

19           THE WITNESS:  Yeah, she was very upset.  I'm

20 sorry.

21           THE COURT:  I haven't ruled on it.  What is the

22 relevancy?

23           THE WITNESS:  Oh.

24           MS. ROSEN:  Um, it goes to how people are being --

25 how the insureds are being treated, your Honor.  If they're
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 1 being upset by the claims process, the consequences of the

 2 violation.  Many times information was misrepresented about

 3 the status of this claim.

 4           THE COURT:  All right.  Well, you have enough to

 5 argue that whether somebody was upset either or not on, as I

 6 understand it, it is irrelevant to the case.

 7           MS. ROSEN:  Thank you very much.  Mr. R, that

 8 concludes my examination.

 9           THE COURT:  Do you want to take a minute?

10           MR. VELKEI:  It's really up to you and the court

11 reporter.

12           THE COURT:  How are you doing?  You need a short

13 break?

14           THE COURT REPORTER:  Sure.

15           THE COURT:  All right.  Ten minutes.

16              (Recess from 10:05 to 10:20 a.m.)

17           Are you ready?

18           MR. VELKEI:  Yes, your Honor.

19           THE COURT:  All right.  We'll go back on the

20 record.

21                      CROSS EXAMINATION

22           MR. VELKEI:  Good morning, Mr. R.  I'm Steve

23 Velkei and I represent respondent PacifiCare in this case.

24           Just for purposes of simplicity, your Honor, I

25 want to do, if this is okay with the Department, is provide
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 1 unredacted copies to the witness but then submit to you and

 2 to opposing counsel one that is redacted.

 3           THE COURT:  Sure.

 4           MR. VELKEI:  Just so you don't have any confusion

 5 and make sure that this is the document, your document.

 6           Everything okay on that side?

 7           MR. STRUMWASSER:  Yes.

 8           MR. VELKEI:  All right.  5092, your Honor, I would

 9 like to mark the next exhibit in order.

10           Now, the Department, your Honor, has this marked

11 confidential and I'm assuming we can move this as long as

12 the confidential is redacted.

13           THE COURT:  5092 is a letter dated 7/24/06.

14          (Exhibit 5092 marked for identification.)

15           MR. STRUMWASSER:  So your Honor has a redacted

16 version; is that right?

17           MR. VELKEI:  Yes, that's correct.

18           THE COURT:  Oh, I see it is redacted on the

19 bottom.  Yes, it is redacted.  7/24/06.

20           MS. ROSEN:  We're not really sure who this letter

21 went to.

22           MR. STRUMWASSER:  Part of the problem here is that

23 their redactions appear to be white.

24           THE COURT:  Right.

25           MR. STRUMWASSER:  That is a problem but we'll work
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 1 with it.

 2           THE COURT:  Well, they were using the redaction

 3 tape.  Did you want to look at the unredacted copy first?

 4           MR. VELKEI:  I can give you a copy each to make

 5 this easy.  I just want to try to figure out a way the

 6 witness can see the document in its complete form.  Would

 7 you like an unredacted copy as well, Michael?

 8           MR. STRUMWASSER:  Please.

 9           MR. VELKEI:  Here you go.

10           MS. ROSEN:  Thanks.

11 BY MR. VELKEI:

12      Q.   We spent a little time, sir, talking about

13 preauthorization.  I'm assuming you've seen a copy of this

14 document before?

15      A.   This -- yeah, it looks like it's addressed to me,

16 to my address so this looks familiar, the kind of thing I

17 probably received in the mail.

18      Q.   So this document was sent to you by PacifiCare?

19      A.   Uh-huh.

20      Q.   Making clear the only determination that would be

21 made with regard to your procedure was one of medical

22 necessity; correct?

23      A.   Right, the pre, you mean the preauthorize, the one

24 that says preauthorization is a determination of medical

25 necessity?
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 1      Q.   There is nothing in this document whereby

 2 PacifiCare represented to pay all monies incurred in

 3 connection with the procedure?

 4      A.   No.

 5      Q.   Right?

 6      A.   Right.

 7      Q.   In fact, they make clear that coverage was subject

 8 to the terms of the particular policy that you had; right?

 9      A.   That's right.

10      Q.   Okay.  Now, I believe your testimony was that you

11 assumed the surgical facility was in the network; do you

12 recall that?

13      A.   Yes.

14      Q.   So you understood the distinction between in

15 network and out of network?

16      A.   Yes.

17      Q.   And the consequences if you went to a facility

18 that was out of network?

19      A.   Yes, they paid a different ways.

20      Q.   Less would be paid of your claim, correct.  And,

21 in fact, you went to the effort to check to make sure that

22 your surgeon was in network; correct?

23      A.   Yeah, I was told he was in network the day I was

24 there.

25      Q.   You asked?
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 1      A.   Yes.  And then I was told that he was in network

 2 and they said yes it was, he was, Stephen Turner was.

 3      Q.   But you didn't check on the facility?

 4      A.   No.

 5      Q.   And you understood that that information was

 6 available to you in a variety of different ways; correct?

 7      A.   I didn't understand that.  I assumed that

 8 Dr. Turner sent me there that -- and also I believed he was

 9 the owner of this center, that it was part of the network.

10 It was an assumption.

11      Q.   You certainly could have asked the provider for

12 that information; correct?

13      A.   I could have, yes.

14      Q.   And you could have asked PacifiCare for that

15 information; correct?

16      A.   I assume so, yes.

17      Q.   And, in fact, there is a number that PacifiCare

18 gave you to deal with any questions related to your

19 procedure; isn't that true?

20      A.   Yes.

21      Q.   And I'm assuming you didn't call that number to

22 check on the status of the facility.

23      A.   I did not call this number on the status of the

24 facility.

25      Q.   Okay.  Um, so I think it's fair to say that you
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 1 had the responsibility, sir, to make sure whether or not the

 2 provider was in or out of network?

 3      A.   The surgery, the Horizon Vision Center.  That's

 4 what you're asking specifically.

 5      Q.   Yes.

 6      A.   Yeah, I understand that.

 7      Q.   And you understood you could have gone to a

 8 different facility where you didn't have to pay up front;

 9 right?

10      A.   I didn't understand that.

11      Q.   You didn't look into the issue?

12      A.   Dr. Turner gave me no options on that.

13      Q.   Is it fair to say that you didn't look into the

14 issue, sir?

15      A.   No.

16      Q.   And you didn't have to pay your surgery up front;

17 did you?

18      A.   No, I didn't.

19      Q.   Right.  And just so we're clear, certainly

20 PacifiCare didn't require you to make those payments up

21 front; correct?

22      A.   No, the Horizon Surgery Center did.

23      Q.   And PacifiCare didn't require you to use your Visa

24 card to make those payments; right?

25      A.   PacifiCare, no.
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 1      Q.   Okay.  I would like to turn your attention to, if

 2 I can, to Exhibit 140.  I'm trying to minimize the number of

 3 exhibits we put in just using the ones that you had in front

 4 of you.  So if you could turn to 140 and the Bates number is

 5 229721, sir.

 6      A.   Okay.  I'm on the page.

 7      Q.   Okay.  And I'm assuming you remember -- recall

 8 receiving this document?

 9      A.   Yes, it came to my home.

10      Q.   A four-page document; right?

11      A.   Uh-huh.  Yeah, I said I received a four-page

12 document.  I'm looking back at the four pages.  They're all

13 the -- the subsequent pages you're referring to; is that

14 right?  The four pages they're all in a row.

15      Q.   Yes.  Yes, sir.  These four pages are all part of

16 the EOB that you received on or around September 134, 2006;

17 right?

18      A.   That's right.

19      Q.   Now, PacifiCare made clear in this document that

20 you had certain rights if you wanted to challenge the

21 decision that was made by the company; isn't that true?

22      A.   Yes, you're referring to the page that ends in

23 724?

24      Q.   Yes.

25      A.   Yeah.
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 1      Q.   So in 724, um, the company outlined a whole appeal

 2 process that you could undertake if you wanted to challenge

 3 the determination that was made; correct?

 4      A.   Yes.

 5      Q.   So I recall your testimony being that you believed

 6 Costco was the one that gave you the information with regard

 7 to your rights of appeal.

 8           MS. ROSEN:  Objection, your Honor.

 9 Mischaracterizes the testimony.

10           THE COURT:  Sustained.

11 BY MR. VELKEI:

12      Q.   Do you recall having some testimony with regard to

13 how you came to determine your right to a member appeals?

14      A.   Yes, I believe Costco is the one who gave me that

15 information.

16      Q.   Certainly, PacifiCare also gave you that

17 information as early as September 14, 2006; correct?

18      A.   It's in this document.

19      Q.   Yes?

20      A.   Yes.

21      Q.   And they, I believe you testified earlier that

22 they had not, that Costco gave you the address to send the

23 member appeal; right?

24      A.   Yes.

25      Q.   And PacifiCare gave you that same information
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 1 in -- on September 14, 2006; correct?

 2           MS. ROSEN:  Your Honor, this is asked and

 3 answered.

 4           THE COURT:  Overruled.

 5 BY MR. VELKEI:

 6      Q.   Um, I believe I understood, sir, that you said

 7 that you finally figured out that you had the right to

 8 challenge the determination to the CDI; do you recall that

 9 testimony?

10      A.   You mean the Department of Insurance?

11      Q.   Yes.  Excuse me.

12      A.   Yes.  Yes.

13      Q.   But we had told you -- PacifiCare had told you as

14 early as September 14 that if you had any issues you could

15 report them to the Department of Insurance; correct?

16      A.   That's what's outlined here, yes.

17      Q.   And they gave you the address and telephone number

18 to the extent that you wanted to follow up; isn't that true?

19      A.   Yes.

20      Q.   Um, and, in fact, you exercised both your rights

21 of appeal and your right to complain to the Department;

22 correct?

23      A.   Yes.  You mean the end of December, yes.

24      Q.   Now, you waited over three months to actually file

25 your appeal though; isn't that true?
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 1      A.   Yes, I was given PacifiCare time to resolve it.

 2      Q.   Now, PacifiCare made clear that once an appeal is

 3 filed that it will take within -- they will respond within

 4 thirty days to that appeal; correct?

 5      A.   The -- the, um, you mean that formal -- what was

 6 it -- the document that you -- that you're talking about

 7 this document that the members appeal, PacifiCare dated

 8 12/21?

 9      Q.   Why don't we go back, if we can, to the EOB that

10 is Exhibit 140 at 229724?

11      A.   Yeah, I'm on that page.

12      Q.   Okay.  The company lets you know that it could

13 take up to 30 days to receive a response to your appeal;

14 correct?

15      A.   Where is that exactly?

16      Q.   If you look at the paragraph numbered paragraph

17 four.

18           MS. ROSEN:  Your Honor, I don't understand the

19 question.  Is -- is counsel asking whether he sees the

20 document in front of him or whether he independently recalls

21 receiving this information?

22           THE COURT:  Well, I think it is appropriate cross

23 examination.  If it's -- the witness doesn't understand the

24 question you're free to state you don't understand if you

25 raise it.
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 1           THE WITNESS:  You're talking about other request

 2 under appeal point number four?

 3 BY MR. VELKEI:

 4      Q.   Yes, sir.

 5      A.   Yes, the company issued a written declaration.  I

 6 can read that, yes.

 7 BY MR. VELKEI:

 8      Q.   So you did read, in fact, it could take up to 30

 9 days; right?

10      A.   Yes, they did.

11      Q.   But, in fact, within six days of your sending that

12 appeal PacifiCare issued you a check on the first of those

13 two claims; isn't that true?

14      A.   Yes, that's true.

15      Q.   Okay.  And in that subsequent EOB they continued

16 to apprise you of your rights to challenge that

17 determination as well; right?

18      A.   The -- you mean the notes of denial?

19      Q.   Why don't we turn, for ease of reference, sir, if

20 you could turn on Exhibit 140 to 229725?

21      A.   Sure.

22      Q.   Now, this is, in fact, the EOB that enclosed the

23 check related to the first procedure in July; correct?

24      A.   Yeah, this is the one that says the check dated

25 12/27 on the top, correct.
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 1      Q.   Okay, right.

 2      A.   We're on the same page.  Would you reask the

 3 question?

 4      Q.   Just to clarify though, within six days of your

 5 submitting your appeal to PacifiCare they had issued you the

 6 first of two checks; correct?

 7      A.   After the appeal.  The written appeal.

 8      Q.   Right.  Written appeal was filed or submitted on

 9 December 21; right?

10      A.   Right.

11      Q.   And then the first check was cut by PacifiCare on

12 December 27; correct?

13      A.   Correct.  So this is different than the verbal

14 appeals.

15      Q.   Exactly.  So why don't we turn to the fourth page

16 of that EOB, sir.

17      A.   By the way, the customer service number that you

18 referred to earlier is the same number that I had a problem

19 with.

20      Q.   Sir, let me know when you're done when you get to

21 page four.

22      A.   This is -- ends in 728?

23      Q.   Yes, sir.

24      A.   Yes.

25      Q.   So as of the date December 27, the company
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 1 continued to notify you that you still had problems you

 2 could file a second appeal or you could complain to the CDI;

 3 correct?

 4      A.   Yes.

 5      Q.   There was no appeal filed from the determination

 6 to pay you the amounts reflected in this EOB; was there?

 7      A.   No, this one and that's part of this, all of the

 8 same document, 725.

 9      Q.   Now, I'd like to turn, if I can, um, to the next

10 claim, which was the procedure that occurred on August 8; --

11      A.   Uh-huh.

12      Q.   -- correct?  Just so we're clear, you never mailed

13 that reimbursement form to the company; correct?

14           MS. ROSEN:  Objection, your Honor.  It assumes

15 facts not in evidence.

16           THE WITNESS:  My wife did.

17 BY MR. VELKEI:

18      Q.   So, no, you did not mail that form?

19      A.   Yes.

20      Q.   And your wife is not here today to testify to the

21 fact that she actually did; did she?

22      A.   No, she is not.

23      Q.   Is there any proof of service that you have with

24 regard to you having mailed it on the August date?

25      A.   You mean a receipt like a certified receipt from
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 1 the postal service?

 2      Q.   Anything, sir.

 3      A.   No.

 4      Q.   I'd like to refer you to one -- Exhibit 135.  If

 5 you would just turn to the last page of that exhibit.

 6      A.   Yes.  It's dated, the one that is dated 7/24?

 7      Q.   Yes, sir.  Well, no.  Let's make sure.  It's CDI

 8 229890.

 9      A.   I'm sorry.  Yeah.  It looks like an envelope.

10      Q.   Yes, sir.  Is that your writing?

11      A.   This is my writing.

12      Q.   Okay.  So you saw fit when you submitted this

13 complaint to the Department of Insurance to make a copy

14 evidencing that the document had actually been mailed;

15 correct?

16      A.   Right.

17      Q.   But you did not do that with the claim form that

18 you testified was submitted in August sometime?

19      A.   It didn't seem necessary initially.

20      Q.   Okay.  Now, you also talked about having -- give

21 me one second, sir.  I want to make sure I have the right

22 exhibit in front of me.

23                I'd like to turn your attention to Exhibit

24 243.  And take your time.

25      A.   I don't know that that's in this book.
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 1      Q.   That is the document dated 12/21/06.  That was

 2 your appeal that says "urgent action required now"?

 3      A.   Oh, this?  This one?

 4      Q.   Yes, sir.

 5      A.   I'm there.

 6      Q.   Okay.  So this was the appeal that you, the formal

 7 appeal that you filed; right?

 8      A.   Yes.

 9      Q.   Now, you reference here, um, Roman, or the numeral

10 IV says "We don't have your claim for surgery for the

11 August 8 --

12      A.   Right.

13      Q.   -- claim"; right?  So to be clear, PacifiCare

14 notified you that they didn't have that claim; correct?

15      A.   Sometime before the twenty-first, yes.  12/21 they

16 had.

17      Q.   That was their position up until you sent this

18 appeal letter; isn't that true?

19      A.   Yes.

20      Q.   Now, you reference that there was a fax sent on

21 November 6, 28665042284, but you didn't include a fax

22 confirmation; did you?

23      A.   I don't believe I did.

24      Q.   Do you have a fax confirmation, sir?

25      A.   No.
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 1      Q.   How about this, I believe you testified you mailed

 2 it on a Saturday or faxed it a second time.  You don't have

 3 any evidence of confirmation of receipt; do you, sir?

 4      A.   12/21, you're talking about that next one on

 5 12/21?

 6      Q.   Yes.

 7      A.   No, I didn't.

 8      Q.   Is it fair to say that you sent -- that you sent

 9 another copy of your reimbursement form to the company on

10 12/21; right?

11      A.   That's right.

12      Q.   And isn't it, in fact, the case, with less than 30

13 days after receiving this document, you were paid on that

14 second claim as well?

15      A.   This document?  The one I'm holding?

16      Q.   Yes, sir.

17      A.   Yeah.  That's right.

18      Q.   Okay.  So I'd like to turn your attention, if I

19 can, back to Exhibit 140 and we'll go to 229738.

20      A.   738?  Sir.  738?

21      Q.   Yes, sir.  Forgive me.

22      A.   Okay.  This was the one that's a check date of

23 1/15/07?

24      Q.   Yes.

25      A.   Correct?
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 1      Q.   Yes.  So, in fact, you did receive -- PacifiCare

 2 sent you a sec -- a check on your second claim on

 3 January 15; correct?

 4      A.   That's right.

 5      Q.   So that was within the 30-day appeal period that

 6 the company had notified you it might take; right?

 7      A.   Of the written appeal, yes.  Not of the earlier

 8 appeals.

 9      Q.   And, again, like the prior EOBs, the company

10 notified you in this document that if you had any continuing

11 concerns there was a process to challenge the determination;

12 correct?

13      A.   Yes.  That's -- and they also gave me a number, a

14 customer service number.

15      Q.   And there was no, and you never subsequently

16 challenged that determination; did you, sir?

17      A.   This was the first -- you mean written like this

18 kind of a thing.  No, everybody else was by phone with

19 customer service.

20      Q.   To be clear, once you received this, the check on

21 the second claim, you never again challenged that payment?

22      A.   Either this one or the 1/15?  Yes, that was the

23 last time it was challenged.

24      Q.   Now, I notice -- um, let me just actually mark

25 this as next in order, sir, and see if you actually
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 1 recognize this document.

 2                And, again, I'm going to provide you a copy

 3 unredacted but we'll make sure that the one that goes in the

 4 file is redacted and your name is not on it.

 5      A.   Thank you.

 6           MR. VELKEI:  This will be 5093, I believe, your

 7 Honor.

 8           THE COURT:  Correct.  And here is the --

 9           MS. ROSEN:  Okay.

10           MR. VELKEI:  -- redacted.  There you go, your

11 Honor.

12           THE COURT:  All right.  I'll mark that as Exhibit

13 5093 with a January 2, 2007 date.

14          (Exhibit 5093 marked for identification.)

15           THE WITNESS:  Sir, would you like me to read this

16 completely or just scan it?

17 BY MR. VELKEI:

18      Q.   Whatever you're most comfortable with.  My first

19 question is do you recognize this or have you ever seen this

20 document before?

21      A.   I have never seen this document before.  I don't

22 believe so.

23           MR. VELKEI:  Your Honor, I would actually like the

24 Court to take official notice this was the Department

25 mailing to the company a copy of Mr. R's complaint.  I think
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 1 there's some testimony that we didn't pay any of these

 2 claims until the Department raised an issue and, in fact,

 3 it's quite the opposite.  So at this point all I'm asking

 4 for is, since the witness does not recognize the document,

 5 is that the Court take official notice of when the complaint

 6 was mailed to the company.

 7           THE COURT:  Any objection?

 8           MS. ROSEN:  No objection, your Honor.

 9           MR. VELKEI:  Thank you, your Honor.

10      Q.   Okay.  Now, in terms of denial of the second

11 claim, I thought your testimony, and please tell me if I'm

12 wrong, was that was denied sometime before January 5?

13      A.   Yes, I believe it was.

14      Q.   Could you turn to Exhibit 140, 229734?

15      A.   I'm there.

16      Q.   Okay.  Do you recall that this was the -- the

17 denial that you received with regard to the second

18 procedure?

19      A.   I don't remember receiving this, yes.

20      Q.   What is the date of that denial, sir?

21      A.   1/13/2007.

22      Q.   So after January 5?

23      A.   Yes.  This was after January fifth.

24      Q.   I -- I believe your testimony was that you were

25 concerned that PacifiCare would try to apply the 2007
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 1 deductible to these particular claims; right?

 2      A.   Right.

 3      Q.   But, in fact, they didn't do that; right?

 4      A.   No, they didn't.  I was even, that was explained

 5 to me later on that wouldn't happen or couldn't happen by

 6 regulation so that was an unfounded fear that it could be

 7 pushed into it I later realized.

 8      Q.   Um, now, just so we're clear, there were separate

 9 claims that were processed by the surgeon; right?

10      A.   I'm not sure how the surgeon filed his claims.

11      Q.   Now, you would have received copies to the extent

12 the surgeon was paid; right?

13      A.   That he was paid, yes.  I mean an EOB of some sort

14 --

15      Q.   Yes.

16      A.   -- that the surgeon was paid.  Yes.

17      Q.   And you certainly don't have any complaints that

18 the surgeon was paid in a timely fashion; do you, sir?

19      A.   No.

20      Q.   In fact, to the contrary, you complained that he

21 was paid timely and you weren't; isn't that true?

22           MS. ROSEN:  That assumes testimony not in

23 evidence.  I didn't hear any complaints.

24           MR. VELKEI:  I think he said yes, judge.

25      Q.   What was your answer, sir?
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 1      A.   I don't remember saying that.  I knew he was paid.

 2 But I -- actually, I might not have found that out for quite

 3 a while later on.

 4      Q.   Wasn't that included actually in your complaint to

 5 the Department?

 6      A.   You mean the one in December?

 7      Q.   About the fact that the surgeon had been paid and

 8 you hadn't?

 9      A.   Yeah.  Oh, yeah.  By December that had been made

10 clear to me.

11      Q.   Okay.  Just for purposes of the record, I would

12 like to introduce the EOBs he received in connection with

13 these procedures.  I'd like to mark as Exhibit 5094 what

14 appears to be an EOB dated 9/7/2006 that is directed to

15 Mr. R.  And, again, I'm going to give counsel an unredacted

16 copy and then a redacted copy.  Here's a redacted copy.

17 Excuse me a second.

18           THE COURT:  All right.  That EOB dated 9/7/06 will

19 be marked as Exhibit 5094.

20   (This exhibit marked 5094 for identification, but later

21          withdrawn as duplicative of Exhibit 140.)

22           MS. ROSEN:  Your Honor, this is already in

23 evidence.

24           THE COURT:  Is it?

25           MS. ROSEN:  I don't know if that makes a
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 1 difference.

 2           THE COURT:  It does make a difference.  What

 3 number is it?

 4           MS. ROSEN:  Okay.  Let me take a quick look here.

 5 I believe it's -- I believe it's part of Exhibit 14O, your

 6 Honor.  Let me just check.

 7           MR. VELKEI:  If you could give me the actual Bates

 8 number so each time we could avoid new exhibits.

 9           MS. ROSEN:  It is Exhibit 140, your Honor, CDI

10 00229742.

11           MR. VELKEI:  Wait a second.

12           MS. ROSEN:  42, 43, 44, 45.

13 BY MR. VELKEI:

14      Q.   If you would do me a favor, sir, and just turn to

15 Exhibit 140.  The Department's counsel has pointed out that

16 this is already in evidence.

17      A.   I see it.

18      Q.   Okay.

19           MR. STRUMWASSER:  So do we recycle that exhibit

20 number?

21           THE COURT:  Yeah, it is a little difficult but I

22 think I can.

23           MR. VELKEI:  Okay.

24      Q.   Do you recognize this document which is the EOB?

25      A.   Do you want me to work off the book?  Do you want
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 1 this book?

 2           MR. STRUMWASSER:  Take it back so before it is

 3 confusing.

 4           THE WITNESS:  Would you ask the question again?

 5           MR. VELKEI:  Yes.

 6      Q.   Do you recognize this document, the document that

 7 ends at 229742?

 8      A.   Yes.  Oh, yes.

 9      Q.   This is, in fact, the EOB that was sent to payment

10 for the surgeon that was involved in your procedure?

11      A.   Right.

12      Q.   And the payment was sent on or about September 7,

13 2006?

14      A.   Yes.

15      Q.   Okay.  And, um, Ms. Rosen, forgive me, but I was

16 going to introduce the second payment on the second

17 procedure.  Do you happen to have that Bates number handy?

18           MS. ROSEN:  I think that is in the same exhibit

19 list, take a look, for the surgeon.

20           THE COURT:  Well, Mr. Velkei, you have the

21 numbers; right?

22           MS. ROSEN:  229707 is the EOB for the surgeon.

23           MR. VELKEI:  Terrific.

24           MS. ROSEN:  For the second surgery.

25           THE WITNESS:  What is the last three numbers?
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 1           MS. ROSEN:  It is Exhibit 140 and 29717.

 2           THE WITNESS:  22717?

 3           MS. ROSEN:  Correct.

 4           THE WITNESS:  I'm there.

 5 BY MR. VELKEI:

 6      Q.   Okay.

 7      A.   This is a check date of 9/14; correct?

 8      Q.   Yes, sir.  Do you recognize this document, 229717

 9 through, make sure I get this right, 229719?

10      A.   I don't particularly remember it.

11      Q.   It was sent to you?

12      A.   It very well could have been.  It just doesn't

13 come to mind.

14      Q.   Is it fair to say it reflects payment to the

15 surgeon on your second procedure; correct?

16      A.   Yes.

17      Q.   And you certainly don't have any basis to

18 challenge either the timeliness or the accuracy of the

19 payments that PacifiCare made to the physician or the

20 surgeon that handled --

21           MS. ROSEN:  Objection.  Relevance.  We're not

22 dealing with the payment to the surgeon at all.  This is not

23 the surgeon.  This is the insured.

24           MR. VELKEI:  Your Honor, if I may, what's at issue

25 in 70903 is a general business practice.  They need to
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 1 determine if this is a systematic problem.  If there are

 2 isolated issues, we had a million claims in a one year

 3 period.  The point I'm trying to establish is the issues

 4 with Mr. R's particular two claims were really isolated.

 5 And, in fact, that there is a pattern here of timely and

 6 accurate payments.

 7           THE COURT:  Okay.  We'll get to argue that later.

 8 I'm going to overrule the objection.  You can answer the

 9 question.

10           THE WITNESS:  Would you ask the question again?

11 BY MR. VELKEI:

12      Q.   Would you read the question back if that's

13 possible?

14                        (Record read.)

15      A.   No.

16      Q.   Okay.  If I could turn your attention to the

17 letter, I believe you were talking about toward the end of

18 your direct with the Department.  It's Exhibit 138, 229749

19 to 229752.

20      A.   I'm there.  I got it.

21      Q.   Did you receive this letter, Mr. R?

22      A.   Yes.

23      Q.   And you certainly never challenged any of the

24 statements that were made in the letter; correct?

25      A.   No.
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 1      Q.   And, in fact, the Department of Insurance shortly

 2 thereafter closed the file and sent you a letter to that

 3 effect; correct?

 4      A.   That's right.

 5      Q.   And I'd like to introduce that document.  And, Ms.

 6 Rosen, I don't know if this has previously been marked.  I

 7 don't know if it had been, but you may want to make sure

 8 about that.  The closure letter.  Do you want to see it?

 9           Yeah.  Okay.  I believe it is Exhibit 142.

10                Sir, if you could turn to Exhibit 142?

11      A.   Just one page ending in 707?

12      Q.   Yes, sir.

13      A.   And your question?

14      Q.   Do you recognize the document?

15      A.   Yes.

16      Q.   You, in fact, received this document on or around

17 February 7 closing out the complaint file that you had

18 initiated?

19      A.   Yeah, this is the one we gave up.

20      Q.   So the issue was resolved; correct?

21      A.   Yeah, it was resolved when I gave up, and so,

22 yeah.  Legally, yeah.

23      Q.   Now, you first became a member of PacifiCare on

24 November 1, 2005; does that sound about right?

25      A.   November, about 2005.  I don't remember exactly.
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 1 We were looking for insurance and somebody suggested Costco

 2 and so that's where we went.

 3      Q.   Okay.  So PacifiCare insured yourself, your wife

 4 and your two children at that time; correct?

 5      A.   That sounds about right, yes.

 6      Q.   And you kept that policy in place until the end of

 7 August 2008; correct?

 8      A.   Yes.

 9      Q.   And you never before filed a complaint before

10 PacifiCare prior to this time; is that true?

11      A.   Yes.

12      Q.   And you never filed a complaint against PacifiCare

13 after this period of time; correct?

14      A.   That's right.

15      Q.   And in total, the company processed roughly 60

16 claims over that period of time for you and your family;

17 isn't that true?

18      A.   That, I'll take your word for that.

19      Q.   Sound about right?

20      A.   I would guess.

21      Q.   Never had problems with regard to any of your

22 claims other than these two particular ones; isn't that

23 true, sir?

24           MS. ROSEN:  Your Honor, I object.  It assumes

25 facts not in evidence.  There is no other evidence.
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 1           THE COURT:  Overruled.  This is proper cross

 2 examination.

 3           THE WITNESS:  I can't remember that we -- we never

 4 took any action.  We may have been frustrated with the

 5 PacifiCare, but nothing that would raise to the level of us

 6 taking any action.

 7           MR. VELKEI:  Okay.

 8      Q.   Um, I just had just a few more questions with

 9 regard to just the number of phone calls you attested to

10 earlier.  Now, you talked to people on a number of

11 occasions; right?

12      A.   Several occasions.

13      Q.   Okay.  So you did get through many times?

14           THE COURT:  Mr. Velkei, you might want to take

15 your hand away.

16           MR. VELKEI:  Sorry.  Forgive me, your Honor.

17           THE WITNESS:  I, when I called the customer

18 service number?

19 BY MR. VELKEI:

20      Q.   Yes.

21      A.   Right?

22      Q.   Yes.

23      A.   Yeah.  Of all the phone calls, probably 50 percent

24 of the time I probably got through to a person.

25      Q.   Is that a guess?
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 1      A.   That is an estimation.

 2      Q.   What is that estimation based upon, sir?

 3      A.   My recollection.

 4      Q.   Your recollection of what happened a couple years

 5 ago?

 6      A.   Yes, it should have been in 2006.

 7      Q.   So three years ago.

 8           Did you keep notes reflecting who you called and

 9 when you called or when you tried to call?

10      A.   Yes, I did.

11      Q.   Have you ever produced those in this proceeding?

12      A.   No.

13      Q.   Do you still have them?

14      A.   I doubt it.

15      Q.   Um, and you certainly never complained in writing

16 to the company that you had tried calling a particular

17 number and never got through to anybody; did you?

18      A.   I did many times.

19      Q.   In writing?

20      A.   No.  All on the phone.  Well, yes, I mean I think

21 you see that in some of the, isn't it in some of these

22 documents that I tried to call and couldn't get a return

23 phone call and --

24      Q.   Just one more question, sir, on Exhibit 244, if

25 you could turn to that.  That is the Costco quick fax sheet
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 1 of PacifiCare problems.

 2      A.   Let's see.  It ends in 099.

 3      Q.   097 is the one.

 4           THE COURT:  This one.

 5           THE WITNESS:  Thank you.  (Judge sneezes.)

 6           MR. VELKEI:  Bless you.

 7           THE WITNESS:  I'm there.

 8 BY MR. VELKEI:

 9      Q.   Okay.  Um, you state in number four, first little

10 heading there, "I've asked for appeals and research with

11 only the same delay tactics used over and over again";

12 correct?

13      A.   Correct.

14      Q.   In fact, you didn't even actually file your appeal

15 until the very same day that you prepared this; isn't that

16 true?

17      A.   Yes.

18           MS. ROSEN:  Objection, your Honor.  Ambiguous.

19 Appeals can be made by phone and appeals to whom.

20           THE COURT:  Okay.  Well, he wrote the letter so --

21           MS. ROSEN:  Well, I mean in the question.

22           THE COURT:  Were there any written appeals before

23 this letter?

24           THE WITNESS:  To PacifiCare?

25           THE COURT:  Correct.
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 1           THE WITNESS:  No, all by phone.

 2           MR. VELKEI:  No further questions at this time.

 3           THE COURT:  All right.  Any redirect?

 4           MS. ROSEN:  Yes.  Very briefly.  (10:50 a.m.)

 5           MR. VELKEI:  Yes, your Honor.  Forgive me.  I just

 6 had a few exhibits I wanted to move into evidence.

 7           THE COURT:  Sure.

 8           MR. VELKEI:  I believe we have just 5092 and 5093.

 9           THE COURT:  I took official notice of 5093.  Any

10 objection to 5092?

11           MS. ROSEN:  No.

12           THE COURT:  All right.  That will be entered.  And

13 also 5091 is out there.  What is that?  Oh, that's the one

14 that we have a redaction problem with.  All right.  Never

15 mind.  Go ahead.

16              (Exhibit 5092, 5093 in evidence.)

17           MS. ROSEN:  Your Honor, I would like to move

18 Exhibit 244 into evidence.

19           THE COURT:  Any objection?

20           MR. VELKEI:  No objection, your Honor.

21           THE COURT:  All right.

22                  (Exhibit 244 in evidence.)

23                     REDIRECT EXAMINATION

24      Q    (By Ms. Rosen) So, Mr. R, can you take a look at

25 the exhibit that was just put in, 5092?  It's the letter
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 1 addressed to you on 7/24/06 from PacifiCare.

 2      A.   It's dated 7/24/06?

 3      Q.   Right.  Recording the preauthorization of your

 4 doctor, you testified that your doctor had obtained on your

 5 behalf.

 6      A.   I got it.

 7      Q.   And do you recognize that phone number on the

 8 bottom?

 9      A.   Yes.  Yeah.  It's the number that I called.

10      Q.   Was that the number you tried calling in August of

11 --

12      A.   Yeah, this is the one where they -- you know,

13 they, um, yeah, it's, early on I did get somebody that would

14 answer and would give me information and eventually they

15 told me that they couldn't give me any more information

16 because they were switching over their system and that it

17 would be fixed within a day.  And so I called the next day

18 and they said "Well, it's going to take another day".  That

19 happened three days.  And then on the fourth day that's when

20 the phone would ring but nobody would pick up this number.

21 During these hours I was on the west coast myself.  I was

22 calling from California.  Um, and then, and then after a

23 few, I think it was three days on the phone ringing, but no

24 answer, then there wasn't -- then there wasn't a ringing on

25 the end of the phone.  It was like a busy signal.  That's
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 1 when I testified earlier that I tried a different phone and

 2 I did get a ring but, again, no answer but this was the

 3 number that I was using.

 4      Q.   Did you believe that when you did get through to

 5 PacifiCare on their phone system, and you inquired about the

 6 submission of your claim and what was the going on with the

 7 processing on multiple occasions did you believe that you

 8 were making an appeal verbally?

 9      A.   Well, yes.

10           MR. VELKEI:  Objection.  Relevance.

11           THE COURT:  Overruled.

12           THE WITNESS:  Can I answer that question?

13           THE COURT:  Yes.  Sure.

14           THE WITNESS:  Oh, yes, absolutely.  I mean that

15 was the -- I understood that to be the process is that if

16 you have any questions contact these -- this number.

17 BY MS. ROSEN:

18      Q.   Did anyone at PacifiCare when you did get through

19 on the phone tell you that this was that, this didn't count,

20 so to speak, that it wasn't really an appeal?

21           MR. VELKEI:  Objection.  Leading.

22           THE COURT:  I'll allow it.

23           Did anybody tell you that you needed to submit

24 something in writing?

25           THE WITNESS:  No.  No.  They -- they would take
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 1 information and they would say, you know, we'll do what we

 2 can with that.  But they would -- there was nothing -- to

 3 answer your question, no, they never said I needed to put

 4 something in writing.

 5 BY MS. ROSEN:

 6      Q.   So changing subjects here for a moment, Mr. R, I

 7 would like to know if you're familiar with your wife's

 8 practices in recordkeeping and mailing?

 9      A.   Yeah.  She's fastidious.  She does the bookkeeping

10 for our company and she is a highly detailed person, magna

11 cum laude graduate, University of Miami, and an outstanding

12 detailed record person.

13      Q.   So in your experience when she notes on a document

14 that she has sent a copy to someone or she tells you that

15 she sent a copy of a document to someone, do you believe

16 she, in fact, does it?

17      A.   It's done.  No question.

18      Q.   Is that the standard practice in your business?

19      A.   Yes.  That's why she handles almost all

20 correspondence in our business.

21      Q.   And your household records?

22      A.   And our household records.

23      Q.   So based on that, that you personally know that to

24 be the practice in your business.

25      A.   Absolutely, 100 percent of the time.
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 1      Q.   Okay.  Thank you.

 2           I'd like to ask you to turn for a moment to, um,

 3 Exhibit 138.  And take a look at the page with the lower

 4 right hand corner the numbers 229778.

 5                Now --

 6      A.   778?

 7      Q.   Correct.  So this is not a document that I

 8 expected you to see, but I wondered if you could just take a

 9 look at the name of what appears to be your business on the

10 top line?

11      A.   That's correct.  Sports Leadership Group is the

12 right name.

13      Q.   And then there's a date next to the adjustor.

14 Could you just tell us what that date is?

15      A.   8/7/2007.

16      Q.   Is that the date you had your surgery?

17      A.   I'm sorry.  8/7/2006.

18      Q.   I'm sorry.

19      A.   That's what it says.

20      Q.   Thank you.

21           Is that the date you had your second surgery?

22      A.   Yeah.  The surgery was on the seventh, sixth or

23 seventh, yes.

24      Q.   Now, moving to the right hand column, could you

25 take a look at the top, the top line there that starts with
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 1 REC'D?

 2      A.   The date is 08/07/2006.

 3      Q.   And underneath that PROC?

 4      A.   1/12/2007.

 5      Q.   So does the -- what appears to be the received

 6 date correspond with the date that your wife sent in the

 7 claim?

 8           MR. VELKEI:  Your Honor, I'm going to object.  It

 9 is leading and the witness has never seen this document

10 before.  It is a screen print from a file.  If Ms. Rosen

11 wants to question somebody from the company about what that

12 means, we have no objection.  We understand what a due date

13 is.

14           THE COURT:  I'm going to sustain the objection.

15 This is an improper witness.

16           MS. ROSEN:  Thank you, your Honor.  I'm done.

17           THE COURT:  Anything further?

18           MR. VELKEI:  I don't believe so.  If you can just

19 give me one second just to confer so we'll just go off the

20 record for a minute to two minutes.

21           THE COURT:  Is your next witness Mr. Master's?

22           MS. ROSEN:  I'm not calling Mr. --

23           MS. GEE:  We believe he is available.

24           MR. VELKEI:  We have a few issues.

25           THE COURT:  Okay.  Five minutes.
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 1           MR. STRUMWASSER:  I'm sure not if we can do that.

 2           THE COURT:  Okay.  Stop.  We're going off the

 3 record.  Five minutes.

 4           MS. ROSEN:  Thank you, your Honor.

 5              (Recess from 10:58 to 11:05 a.m.)

 6           THE COURT:  Okay.  Back on the record.  Anything

 7 further?

 8           MR. VELKEI:  We have no questions of Mr. R.

 9           MS. ROSEN:  Yes, I would like to thank you.

10           THE COURT:  You're free to go.  Thank you.

11           MS. ROSEN:  Thank you, Mr. R.

12           THE COURT:  Okay.  So what did you want to take up

13 next?

14           MR. VELKEI:  A few housekeeping issues, your

15 Honor.  On the CMA witness, Ms. Black, there were three

16 exhibits, 5071, 5073, and 5079.

17           THE COURT:  Correct.

18           MR. VELKEI:  There were issues about redacting or

19 checking.

20           THE COURT:  Correct.

21           MR. VELKEI:  We have those and we provided it to

22 the Department and they have no objection.

23           MR. STRUMWASSER:  No objection.

24           MR. VELKEI:  So here is 5071, your Honor.  Here is

25 5071.
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 1           Okay.  And then 5073 was the next one.

 2           THE COURT:  Yup.  And I have 5079.

 3           MR. VELKEI:  Yup.  Unless the Department has an

 4 objection, we can have one of our paralegals put all those

 5 documents into the boxes for you.

 6           THE COURT:  I was actually going to start working

 7 on it.

 8           MR. VELKEI:  It would take maybe over a lunch

 9 where they can get started on that.

10           MR. STRUMWASSER:  We would offer the same service.

11           MR. VELKEI:  Fernando.

12           5079.  Thank you, your Honor.

13           THE COURT:  All right.  That is good.

14           All right.  The other things I have left are a

15 redaction problem on 5091.

16           MS. GEE:  Yes, your Honor.  I think PacifiCare had

17 redacted only part of it but left her address.  And I spoke

18 with Mr. Velkei on the break and we're both fine if you want

19 to give us your copy.  I will Sharpie it.

20           THE COURT:  Here.

21           MS. GEE:  This one's fine.

22           THE COURT:  And --

23           MR. VELKEI:  That's good.

24           MS. GEE:  Thank you, your Honor.

25           THE COURT:  And then we still have some
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 1 confidentiality issues.  Are we going to discuss that?

 2           MR. STRUMWASSER:  Since they've now given you a

 3 good brief, I don't think this is a good time to do it.

 4           MR. VELKEI:  What we do have outstanding, your

 5 Honor, is the issue of Mr. Burnelle and there are the three

 6 buckets of violation letters or alleged violation letters.

 7 And so I had determined, I believe, that there were 11 of

 8 the ones that were offered into evidence that were either

 9 not in the OSC or within the chart that we've been provided

10 in advance of the hearing.

11           THE COURT:  Correct.

12           MR. VELKEI:  And, therefore, were inadmissible.

13 And so the first step was for the Department to determine

14 whether they agreed with my assessment of which ones were

15 outside of that.

16           THE COURT:  We were at 213.

17           MS. ROSEN:  The first one.

18           MR. VELKEI:  187, your Honor.  And 188 were the

19 first two.

20           MS. ROSEN:  So -- may I?

21           THE COURT:  Yes.

22           MS. ROSEN:  So, your Honor, last week when I

23 offered these, the violation letters into -- into evidence

24 which Mr. Burnelle authenticated and that were directed

25 towards the company, I did -- we did offer to check to see
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 1 whether those individual Complainants were either listed in

 2 the original OSC or on the subsequent November 7, 2008

 3 notice of violations and they were not, those 11.

 4           THE COURT:  Okay.

 5           MS. ROSEN:  However, I did state the obvious,

 6 which is that these violation letters were obviously

 7 addressed to the company and so they were obviously in

 8 receipt of those letters.  They were also certainly put on

 9 notice when the original contact was made by the Department

10 letting them know that the Department had received a

11 complaint involving PacifiCare.

12           THE COURT:  And they were exchanged in discovery

13 they all had --

14           MS. ROSEN:  Bates numbers.

15           THE COURT:  -- Bates numbers on them.  All right.

16 I understand your objection.  I'm going to enter them.

17           MR. VELKEI:  Your Honor, before we do that, can I

18 be heard on the issue?  First off, I think it's clear that

19 the Department made a determination at some point to select

20 one of the ones they're going to put on here.  I think it's

21 now become apparent, based on a conversation with this

22 witness, that the Department intends to file a supplemental

23 pleading.  My view is that if they're filing a supplemental

24 pleading, if it's in the supplemental pleading, we won't

25 have an objection.  But it seems to me that let's get that
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 1 supplemental pleading filed by the end of this week.  You

 2 know, we talked about and have lined up witnesses through

 3 the end of this week.  We brought Ms. McFann as the senior

 4 executive to testify tomorrow as a PMK, but our view is if

 5 there's going to be an amended pleading, we need to

 6 understand what it is, if any more witnesses go on, if only

 7 in this respective prospective, we will have to start

 8 bringing people back.  So I believe the Department said that

 9 it would have this filed this week.  So my sense is at least

10 wait until we all have an understanding what the pleading

11 is.

12           MR. STRUMWASSER:  The structure of the

13 supplemental pleading is supplemental in form to what is

14 already in evidence.  We put in lots of stuff already.  It

15 is going to be picked up now with such supplemental

16 pleading.  There is no reason to --

17           THE COURT:  I'm going to admit it.  187 and 188

18 are entered.  196 is entered, too.  207 is entered.  214,

19 215, 216, 220, 221, 222, 223 are entered.

20 (Exhibits 187, 188, 196, 207, 214, 215, 216, 220, 221, 222,

21                 223 entered into evidence.)

22           MS. ROSEN:  Thank you, your Honor.

23           THE COURT:  Okay.

24           MR. VELKEI:  Can we take up the issue of the

25 supplemental pleading, your Honor, at least and understand
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 1 --

 2           THE COURT:  Yes.

 3           MR. VELKEI:  We would like, if the case, if

 4 they're now in the process of preparing a new pleading we

 5 continue until we get that.  It doesn't make any sense --

 6           THE COURT:  It says to confirm to proof.  Do you

 7 know when it's going to be --

 8           MR. STRUMWASSER:  It is my intention to do it

 9 tomorrow.  I'm not promising that but it's, the Las Vegas

10 line is about three to one in favor.

11           THE COURT:  Oh, if we did, if there is something

12 else a problem with that, we'll deal with it, but it's

13 really not my purview when they submit it.  They can submit

14 it all the way up until the time this matter's submitted so

15 I'm hoping it's tomorrow.

16           MR. VELKEI:  Thank you, your Honor.

17           THE COURT:  Okay.  What else were we going to take

18 up?

19           MR. VELKEI:  The other thing was the

20 confidentiality.

21           THE COURT:  And that he wants time now.

22           MR. VELKEI:  So maybe we just work out a time when

23 they'll submit a brief.  This morning it was in response to

24 the Department's written objections.

25           MR. STRUMWASSER:  I think we were, just for timing
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 1 purposes, we are pretty full this week with witnesses.  Next

 2 week at the moment is sparse so I don't know that we need to

 3 deal with it right now.  But in any event.

 4           THE COURT:  Okay.  And do we have, we have

 5 somebody coming on the nineteenth still?

 6           MR. VELKEI:  We haven't discussed witnesses.

 7           MR. STRUMWASSER:  We haven't discussed witnesses.

 8 But it's our understanding that Ms. Norket will be coming

 9 that week.

10           THE COURT:  Um --

11           MR. VELKEI:  Your Honor, I'm sorry.  Forgive me.

12 I'm confused.  And I'm creating some of the confusion.

13 Forgive me for that.  We left it on Thursday that we were

14 going to go through this week because we already agreed to

15 it.  And we would talk about the following week in light of

16 the fact that an amended pleading was going to be held this

17 week so there's been no determination.  We've not checked on

18 her availability for the nineteenth.

19           THE COURT:  Gee, I remember several times saying

20 that we were going to have Ms. Norket at the beginning of

21 that next week because your, she's been mentioned and she

22 seems appropriate, and I thought I had made myself clear

23 that if they wanted to call her, that you should make

24 arrangements for her.  If she's in the hospital or something

25 obviously, I'm not going to, you know, hold anybody, speak
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 1 to the fire, but I thought you said at least three times

 2 that I thought she was the next witness for that next week.

 3           MR. VELKEI:  Your Honor, forgive me for

 4 misunderstanding.  If it is the Court's view that they would

 5 like to see Ms. Norket, we will make every effort to make

 6 sure she's available then.

 7           THE COURT:  But it hasn't gone beyond that?

 8           MR. VELKEI:  Right.

 9           THE COURT:  So you have another witness today?

10           MR. STRUMWASSER:  We're going to put Mr. Masters

11 back on but Mr. McDonald isn't available until 1:30 so we

12 thought we would take an early lunch and come back at 1:30.

13           THE COURT:  All right.

14           MR. VELKEI:  Right.

15           THE COURT:  Right.  We'll take an early lunch and

16 come back at 1:30.

17           MR. STRUMWASSER:  Thank you, your Honor.

18 (Whereupon, at 11:25 a.m. a lunch recess is taken until 1:30

19 p.m.)

20

21

22

23

24

25
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 1 OAKLAND, CALIFORNIA; MONDAY, JANUARY 11, 2010; 1:35 P.M.

 2 DEPARTMENT A; 1515 ELIHU HARRIS STATE BUILDING; RUTH S.

 3 ASTLE, ADMINISTRATIVE LAW JUDGE

 4                            -oOo-

 5           (Off-the-record discussion re exhibits.)

 6           THE COURT:  Okay.  We'll go back on the record.

 7           I'm sorry.  Go ahead.

 8           MR. STRUMWASSER:  One other item.  I was just on

 9 the phone with the lawyer for Johnson and Roundtree, which

10 is a subpoenaed witness for Thursday.  They're going to be

11 flying up that morning and they asked whether we could start

12 at 10:00 instead of 9:00.  It is fine with the parties.  Is

13 that --

14           THE COURT:  Sure.

15           MR. STRUMWASSER:  Okay.  Thanks.

16           THE COURT:  Can you tell Laurie?

17           THE COURT REPORTER:  For tomorrow?

18           THE COURT:  Thursday.

19           All right.  I'm going to mark Exhibit 245 the

20 Department of Insurance response to PacifiCare Life and

21 Health Insurance Company's motion to recuse the insurance

22 commissioner so that it will go with the record.

23           I assume there is no objection.

24           (Exhibit 245 marked for identification.)

25           MR. MCDONALD:  No, your Honor.
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 1           THE COURT:  And then I've been told that there are

 2 two exhibits in relationship to the 120 files that you want

 3 that are not in the pile.  That is because I went, when I

 4 ruled on the motion, I was not doing it from here and so I

 5 had taken them somewhere and now I'm not sure where they

 6 are.

 7           MR. STRUMWASSER:  Would you like new copies?

 8           THE COURT:  I think if you might -- let me look

 9 tonight to make sure.  But I might have misplaced them and

10 some other file or something so I might need them again.

11           MR. STRUMWASSER:  126 and 127?

12           THE COURT:  Correct.  And that -- that's the only

13 other ones.  155 we were waiting for foundation.  And there

14 were confidentiality issues with 5046.  And I have the

15 motion and you're going to answer it, right?

16           MR. STRUMWASSER:  That's right, your Honor.

17           THE COURT:  Everything else is together.

18           MR. STRUMWASSER:  Is 155 the one with the stuff of

19 authenticating issue?

20           THE COURT:  It was the PacifiCare exit meeting

21 note.

22           MR. STRUMWASSER:  Agenda?

23           THE COURT:  Yeah.

24           MR. STRUMWASSER:  Yeah, that's the one that you're

25 still waiting for.
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 1           MR. MCDONALD:  I think that is going to be okay

 2 but let me check.

 3           THE COURT:  Okay.  You are going to recall

 4 Mr. Masters; is that right?

 5           MR. GEE:  Yes, your Honor.

 6                       ROBERT MASTERS,

 7 having been called as a witness, was sworn and testified as

 8 follows:

 9           THE COURT:  Okay.  Mr. Masters, you've been

10 previously sworn in this matter.  If you could come back up

11 here and just state your name for the record and spell it.

12 You're still under oath. (1:45 p.m.)

13           THE WITNESS:  Thank you, your Honor.

14           Robert Masters.  R-o-b-e-r-t M-a-s-t-e-r-s.

15           THE COURT:  Thank you.

16           To be honest, I'm not sure where we left off.

17           MR. GEE:  I believe we're continuing cross.

18           MR. MCDONALD:  Yes, your Honor, I believe it is a

19 continuation of cross.

20           Your Honor, I thought if it would be more

21 efficient, perhaps I could bring a couple of exhibit binders

22 to Mr. Masters and try to expedite the questioning.

23           THE COURT:  Sure.

24           MR. MCDONALD:  If there's room up there.

25           THE COURT:  Can you take anything away?
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 1           MR. MCDONALD:  These are probably from the witness

 2 this morning.

 3           THE COURT:  Okay.

 4           MR. STRUMWASSER:  We'll take that.

 5                 CROSS EXAMINATION (RESUMED)

 6           MR. MCDONALD:  So the white binder, Mr. Masters,

 7 are Exhibits one to 145 and then the black binders are

 8 Exhibit 5001 and beyond, okay?

 9      A.   Thank you.

10      Q.   Now, if, Mr. Masters, when we last were together,

11 we provided some testimony regarding a series of documents

12 that have been marked, I think you will see in the white

13 binder, as Exhibits 36 to 102.  Could you take a few minutes

14 to review those exhibits and see if my memory is correct?

15      A.   Did you say 132?

16      Q.   No.  102.

17      A.   Okay.  Thank you.

18      Q.   I believe it starts with 36.

19           THE COURT:  The record shows it ends at 132.  Yes.

20 And I see the first violation letter is 36.

21           THE WITNESS:  Yes, I see these.

22 BY MR. MCDONALD:

23      Q.   Okay.  And so those are the 68 violation letters

24 that you testified about in your direct testimony when you

25 were here in December; is that right?
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 1      A.   It appears to be.

 2      Q.   Okay.  And did you use those letters, am I

 3 correct, understanding you have identified instances where

 4 you believe that PacifiCare violated the law?

 5      A.   That's correct.

 6      Q.   Okay.  Now, if you can look at Exhibit 36, that

 7 letter is dated August 9, 2006; do you see that?

 8      A.   I do.

 9      Q.   Okay.  Now, do you know why the -- the exhibits

10 start with this letter?

11      A.   Do I know why these exhibits start with this

12 particular letter?

13      Q.   Yeah.  Why was this particular letter chosen?

14      A.   I, no, I don't.

15      Q.   Okay.

16      A.   I assume random -- I don't know if it was random

17 there.

18      Q.   Okay.  Well, you might review the documents and

19 you'll see they run chronologically, it appears.

20      A.   Okay.

21      Q.   So am I correct to understand that's the earliest

22 letter that your testimony addresses that alleges a

23 violation by PacifiCare?

24      A.   I'm not sure that there weren't others, other

25 violation letters sent previous to this.



1799

 1      Q.   Right.  But have you testified about those in this

 2 case?

 3      A.   No, I don't believe so.

 4      Q.   Now, if you look through exhibit -- if you look at

 5 Exhibit 57, that's dated January 12, 2008; do you see that?

 6      A.   I do.

 7      Q.   And do you see the next letter is Exhibit 58 is

 8 dated February 19, 2008?

 9      A.   I do.

10      Q.   Okay.  Do you recall when the order to show cause

11 in this proceeding was filed or issued by the Department?

12      A.   I believe January 2008.

13      Q.   Okay.

14      A.   If I recall.

15      Q.   And if you want to take a look, I believe it's

16 Exhibit One in your white binder.

17      A.   Okay.  I'm looking at it.

18      Q.   And I think if you flip back to page 23 or 27.  I

19 don't have it in front of me.  There must be a date, 28.  So

20 do you see a date on page 28 of Exhibit One?

21      A.   12/5/08.  I see that.

22      Q.   January 25, 2008.

23      A.   I do.

24      Q.   Okay.  And then going back to Exhibits 57 and 58,

25 am I correct to understand that the complaint letters or the
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 1 violation letters that you have identified that run from

 2 Exhibit 36 to Exhibit 57 are letters that were issued before

 3 the OSC was issued in this case?

 4      A.   Yes.

 5      Q.   Okay.  Thank you.

 6                And am I correct that the violation

 7 identified in those letters, those are the letters from

 8 Exhibit 36 to Exhibit 57, are not mentioned in the OSC?

 9      A.   I have to read the OSC again.  I probably haven't

10 read it since January 2008.

11      Q.   Well, could you review Exhibit One and see if you

12 can identify where, if at all, any of those letters that

13 were issued prior to the issuance of the OSC are identified

14 in the OSC?

15           THE WITNESS:  It will take some time, your Honor.

16           THE COURT:  Okay.

17           THE WITNESS:  My copy, the copies of 36 through 57

18 are redacted names and I'm now on page 15 of Exhibit One --

19      Q    (By Mr. Mcdonald) Uh-huh.

20      A.   -- where it starts to list the complaints by name.

21 I have no way to correspond with them.

22      Q.   So you can't tell by looking at the order to show

23 cause whether or not --

24      A.   It would take me a few hours.

25      Q.   Let me finish the question, please.
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 1                Looking at the order to show cause, you can't

 2 tell whether or not any of these violation letters that were

 3 marked Exhibits 36 to 57 are referenced in the OSC.  And, in

 4 particular, the section of the OSC that starts on page 13 of

 5 the OSC that is entitled "Statement of specific charges

 6 based on a sampling of individual provider and consumer

 7 complaints received and investigated by the Department"?

 8      A.   I believe I probably could after several hours of

 9 comparing back and forth.  This is several hundred pages of

10 documents.

11      Q.   Okay.  Well, I guess I would like to try to get a

12 clear record on this.  If the Department would be willing to

13 stipulate that these 15 specific complaints are not ones

14 that are referenced in the violation letters, perhaps we can

15 proceed.

16           MR. GEE:  Yeah, the Department would stipulate.

17           THE COURT:  Okay.  So you stipulate that, um, the

18 letter, the letters from --

19           MR. GEE:  Thirty-six, Exhibits 36 to 57 are not

20 specifically mentioned by name in the OSC.

21           THE COURT:  All right.

22           MR. GEE:  At this time, in the original OSC.

23           THE COURT:  Okay.

24           MR. MCDONALD:  Well, I guess maybe if I can be

25 clear as to Mr. Gee's stipulation.  The -- he said he
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 1 specifically referenced by name, is it?  I think our

 2 question's a little more specific, which is they're not

 3 identified in this pleading whether they actually used the

 4 name or not.  I mean we have first names and last initials

 5 of the Complainant.

 6           THE COURT:  Exhibits 36 through 57 are not part of

 7 the OSC as it's presently filed.

 8           MR. GEE:  That's -- I don't know if that's the

 9 stipulation because the OSC lists these 15 examples.

10           THE COURT:  Okay.  But it's not one of the 15.

11           MR. GEE:  It is not one of the 15.

12           THE COURT:  Okay.  None of the exhibits between

13 Exhibit 36 and Exhibit 57 are one of the 15 listed?

14           MR. GEE:  That's correct.

15           THE COURT:  Okay.

16           MR. MCDONALD:  Okay.

17 BY MR. MCDONALD:

18      Q.   Mr. Masters, do you have any reason to believe

19 that within the order to show cause, Exhibit One, there is

20 any other inclusion of the by -- the allegations that are

21 included in the letters that were -- have been marked

22 Exhibits 36 to 57?

23      A.   No, I don't.

24      Q.   Now, turning to Exhibits 58 to 102, am I correct

25 to understand that each of these letters you issued after
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 1 the OSC was issued; is that correct?

 2      A.   I would have to review the dates.

 3      Q.   Okay.

 4      A.   What was the ending number again?

 5           THE COURT:  102.

 6 BY MR. MCDONALD:

 7      Q.   102.

 8      A.   Thank you.

 9                They were issued after the OSC date.

10      Q.   Okay.  And you agree with me then that none of the

11 letters are included in the OSC -- none of those letters

12 from Exhibits 58 to 102 are included within the OSC?

13      A.   I believe so.

14      Q.   You'll agree with me?

15      A.   Okay.  I agree with you.  Yeah.

16      Q.   Okay.  And, again, so I'm clear, it's your

17 testimony that each of the letters that has been marked

18 Exhibits 36 to 102 identifies information about claims where

19 it is your contention that PacifiCare violated the law in

20 the handling of those claims?

21      A.   Those were my findings.

22      Q.   Okay.  Let's, um, talk about some of the

23 provisions of law.

24                I've made a copy, your Honor, of a couple of

25 sections of the Insurance Code, and if you'd like to have it
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 1 marked, that's fine.

 2           THE COURT:  I'll take judicial notice of all the

 3 rules and regulations.

 4           MR. MCDONALD:  I just thought it would be easy for

 5 the witness to walk through.

 6           THE WITNESS:  That's fine.

 7 BY MR. MCDONALD:

 8      Q.   Now, if you could take a look at this excerpt from

 9 the Insurance Code, starting at the lower right hand corner,

10 this is Insurance Code Section 10123.13.

11      A.   Correct.  I see it.

12      Q.   And you're familiar with that statute, no doubt?

13      A.   Yes, I am.

14      Q.   Now, if you could review subdivision A just

15 briefly.

16      A.   Okay.

17      Q.   Okay.  Now, does the copy of subdivision A of

18 Section 10123.13 look accurate to you?  Does this seem to be

19 a fair copy of what the statute provides?

20      A.   It appears to be copied right out of the insurance

21 code.

22      Q.   Okay.

23                Now, among the findings you've made in the

24 letters that we have been marked as Exhibits 36 to 102 is

25 that PacifiCare violated this statute, Section 10123.13(a);
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 1 correct?

 2      A.   That's correct.

 3      Q.   Okay.  Now, and, in particular, you've made

 4 findings that PacifiCare omitted certain language from a

 5 document called an Explanation of Benefits, what we refer to

 6 as EOB; is that right?

 7      A.   Correct.

 8      Q.   And, in particular, what was omitted, according to

 9 your letters, is that PacifiCare did not provide notice to a

10 provider that the Department was available to review a

11 contested or denied claim; is that right?

12      A.   That the provider had a right to seek review.

13      Q.   Correct.

14                Now, as to that language, are you familiar

15 with any prescribed text that informs an insurer what should

16 be included in the EOB to satisfy this requirement?

17      A.   I'm not sure.  You mean some text from our

18 department?  I'm not unaware of any specific text.

19      Q.   Okay.

20      A.   Or exact wording.

21      Q.   Okay.  So to your knowledge the Department has not

22 published texts to indicate to a insurer how you -- how the

23 insurer can comply with this statute; is that correct?

24      A.   That's correct.

25      Q.   Okay.  How do you make a determination about the
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 1 sufficiency of the notice included with an EOB to satisfy

 2 this statutory requirement?

 3      A.   I, simply what it says right here in the insurance

 4 code.

 5      Q.   And that is --

 6      A.   The notice shall advise the provider who submitted

 7 the claim on behalf of the insured or pursuant to contract

 8 for alternative rates of payment and the insured that either

 9 may seek review by the Department of the claim that the

10 insurer contested or denied.  And that notice shall include

11 the address, Internet web site address, and telephone number

12 of the unit within the Department that performs this review

13 function.

14      Q.   So am I correct to understand that when you review

15 an EOB to determine if it has satisfied this statutory

16 requirement, you have no template or prescribed language

17 that you refer to?

18      A.   Yes.

19      Q.   And, rather, you try to determine whether, in

20 substance, the EOB includes a notice that contains

21 information prescribed by this statute?

22      A.   Required.  That if it's in compliance with the

23 requirements of this language.

24      Q.   And that's yes?

25      A.   Yes.
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 1      Q.   Now, is there a similar requirement as to this

 2 particular kind of notice contained in a regulation, that

 3 being Title Ten of the California Code of Regulations,

 4 Section 2695.7(b)(3)?

 5      A.   There is a similar requirement for claim.

 6      Q.   And that's for whom, I'm sorry?

 7      A.   For claimants.

 8      Q.   Okay.  And this requirement, the statutory

 9 requirement under Section 10123.13(a) is for whom?

10      A.   For both provider and insured, who are claimants.

11      Q.   Okay.  So as to a claimant, there's both the

12 regulatory mandate to provide this notice as well as a

13 statutory mandate?

14      A.   That's correct.  However, there is a distinction.

15 This is specifically for health insurance.  The 269573 is

16 two sided is for other lines of insurance as well.

17      Q.   Okay.  And if a health insurer fails to provide

18 the requisite notice required under Insurance Code Section

19 10123.13(a) does that amount to one violation of the statute

20 or one violation of the statute and one violation of a

21 regulation?

22           MR. GEE:  Objection.

23 BY MR. MCDONALD:

24      Q.   Or something else?

25           THE COURT:  What?
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 1           MR. GEE:  Objection.  Legal conclusion.

 2           THE COURT:  No, I'll allow it.  He is the one who

 3 is making those determinations.

 4           THE WITNESS:  It is the action that results in one

 5 violation.  That action is in violation of insurance code

 6 statute and fair claim settlement practice regulation but it

 7 is one violation for one action.

 8           MR. MCDONALD:  Okay.  Thank you.

 9      Q.   All right.  There's another statute that is

10 referenced in several of your letters or maybe I'll try, can

11 distribute copies of another section of the insurance code

12 just for your convenience.  And this is Insurance Code

13 Section 10169.  It starts at the lower right hand corner.

14      A.   And I see that.

15      Q.   And I draw your attention to the second page which

16 is subdivision I.

17      A.   I'm there.

18      Q.   Okay.  If you could take a minute to review that

19 and let me know if you think that I accurately photocopied

20 the current version of the Insurance Code.

21      A.   Okay.

22      Q.   Okay.  Now, I'm correct, am I not, that many of

23 the letters identified as Exhibits 36 to 57 include findings

24 by you that PacifiCare violated the law by failing to

25 include certain notice required by Insurance Code Section
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 1 10169 subdivision I; is that right?

 2      A.   May I look at one or two of these?

 3      Q.   Sure.

 4      A.   To authenticate that for you?

 5      Q.   We can race and see who finds it first.

 6           Um, Exhibit 52.

 7      A.   Okay.  Yes.

 8      Q.   Okay.

 9                So, in fact, why don't we look at Exhibit 52.

10 It's the fourth paragraph on what's been marked page CDI

11 00049518.

12      A.   I see that.

13      Q.   Okay.  And, your Honor, I don't know if you have

14 copies.  I can provide a copy.

15           THE COURT:  Well, that's all right.

16 BY MR. MCDONALD:

17      Q.   And so in this letter you have identified three

18 violations of the statute; is that right?

19      A.   That's correct.

20      Q.   And that's as a result of PacifiCare's failure to

21 include a notice regarding the independent medical review in

22 three different EOBs?

23      A.   A notice to the patient, the insured, of the right

24 to request an independent medical review.

25      Q.   Okay.  Now, if we can just look back at the
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 1 statutory provision, Insurance Code Section 10169,

 2 subdivision I, can you identify where, in that provision,

 3 the requirement that an EOB contains this notice exists?

 4      A.   Yes.

 5      Q.   Okay.  Which -- can you?

 6      A.   Well, EOB certainly falls under the definition of,

 7 after the first sentence paragraph, "Every insurance

 8 contract, evidence of coverage, and copies of insurer's

 9 procedures for resolving grievances on letters of denial, on

10 all written response to grievances, information concerning

11 the right of an insured to request an instant medical

12 review" so PacifiCare's four-page EOB meets that definition.

13      Q.   So maybe let's walk through it.  Is it your

14 testimony that an EOB is an insurer member handbook?

15      A.   No.

16      Q.   Is it a insurer member relevant informational

17 brochure?

18      A.   No.

19      Q.   Is it an insurance contract?

20      A.   No.

21      Q.   Is it evidence of coverage form?

22      A.   No.

23      Q.   Is it a copy of insurer procedure for resolving

24 grievances?

25      A.   PacifiCare four page EOB is.



1811

 1      Q.   Okay.  Is it a letter of denial?

 2      A.   It's very often denies or contests claims or

 3 partial denials.

 4      Q.   So you consider it to be both a copy of

 5 PacifiCare's procedure for resolving grievances and you also

 6 consider it a PacifiCare letter of denial?

 7      A.   I certainly can construe it that way.

 8      Q.   I'm sorry?

 9      A.   Yes, I do.

10      Q.   Okay.

11      A.   And it's also information concerning the right of

12 an insured.  That's part of the notice about your appeal

13 rights and your grievances.

14      Q.   Let me finish with my question though.  Is it a

15 written response to a grievance?

16      A.   No, it's not.

17      Q.   Okay.

18      A.   Or it may be.

19      Q.   Is it likely?

20           Now, turning back, do you still have the earlier

21 provision of the Insurance Code 10123.13(a) that I asked you

22 to look at; do you still have that?

23      A.   I do.

24      Q.   And if you look at the second page of that under

25 A, do you see the last two sentences in subdivision A?
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 1      A.   Beginning with the notice?

 2      Q.   Yes.

 3      A.   Yes.

 4      Q.   Can you read those two sentences to yourself?

 5           Okay.  You've read those two sentences, Mr. --

 6      A.   Yes.

 7      Q.   And you see in those two sentences the legislature

 8 was able to specifically identify the explanation of

 9 benefits form?

10      A.   They did.

11      Q.   And you don't see that terminology in Insurance

12 Code Section 10169(i); do you?

13      A.   Different language.

14      Q.   Now, as to the -- the notice required by 10169(i),

15 is there language prescribed anywhere that that informs an

16 insurer as to how it is to notify a member of his rights?

17      A.   At the prompt the insurer shall prominently

18 display in every insurer and it goes on.  To identify all

19 the different types of documents or notices that it has to

20 be prominently displayed.  And then -- that's my answer.

21      Q.   Are there certain terms that have to be included

22 in a notice for it to be sufficient in your view?

23      A.   Um, it should be at the beginning of the statute.

24 10169(j), and subsections 1(a) of J, D, and C.

25      Q.   So I want to make sure I understand.  Is it your



1813

 1 testimony that in order to have a notice that conforms to

 2 Insurance Code Section 10169, subdivision I --

 3      A.   Uh-huh.

 4      Q.   -- the insurer's notice should recite what's

 5 contained in the sections you just identified?

 6      A.   As accurately as possible, yes.

 7      Q.   So, in your view, a notice that apprise a member

 8 that he or she had the right to appeal a decision regarding

 9 medical care would not suffice?

10      A.   Could you please repeat that question?

11      Q.   Certainly.  If the reporter could --

12                        (Record read.)

13      A.   No.

14      Q.   Okay.  What would be missing from a notice that

15 said that?

16      A.   An appeal is an internal process with PacifiCare.

17 This is about an insurer citizen's right to seek redress

18 with our Department, which is external and independent of

19 PacifiCare.  So that would be completely misleading and

20 incomplete.

21      Q.   If the notice apprised the member that he or she

22 could appeal to the Department of Insurance, would that

23 suffice?

24      A.   That is not sufficient.

25      Q.   And because why?
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 1      A.   They have the right to seek review, regulatory

 2 review.  This is -- addresses specifically an independent

 3 medical review.  And it must -- it must refer explicitly to

 4 an independent medical review.

 5      Q.   That's what I'm trying to get at.

 6      A.   For services that have been denied, delayed or

 7 modified.

 8      Q.   So is it your view that to satisfy this statute in

 9 terms of Code Section 10169(i), the notice must say that the

10 member can obtain an independent medical review from the

11 California Department of Insurance?

12      A.   They may apply for one.  They have the right to

13 apply or request.

14      Q.   Is that your answer, yes?

15      A.   Do you want to repeat your question again?

16      Q.   Okay.  Is it your testimony that in order for an

17 insurer to have a notice that satisfies the requirements of

18 Insurance Code Section 10169(i), the notice must inform the

19 member that he or she can apply to the California Department

20 of Insurance for an independent medical review?

21      A.   That's part of it.

22      Q.   And what else must be included?

23      A.   As I previously stated, for medical services that

24 have been denied, delayed or modified.

25      Q.   And so if the notice had that language in
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 1 substance, then you would find it to be in conformance with

 2 the statute?

 3      A.   I'd have to review it exactly.  But if it -- if it

 4 contained those elements, I feel it would be in basic

 5 compliance.

 6      Q.   Do the words "independent medical review" need to

 7 be included in this notice?

 8      A.   Yes.

 9      Q.   Okay.  And from what do you draw that conclusion?

10      A.   From -- from 10169(a) through (j).  Specifically

11 (j).

12      Q.   Now, you would agree, would you not, that

13 different compliance officers within the Department of

14 Insurance take different -- can have different views about

15 what language complies with the statute?

16      A.   I would agree with that.

17      Q.   Okay.  And you may recall, maybe you don't need to

18 back up, but there was an e-mail that was introduced into

19 evidence.  It was marked as Exhibit 5034 that may have

20 reflected that?

21      A.   I'm sorry.  Could you repeat that?

22      Q.   If you may recall, there was an e-mail that we

23 looked at when you were here in December that, in fact,

24 reflected that different compliance officers with different

25 views about the proposed language that PacifiCare had
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 1 proposed if you want.  You can pull it up.  Exhibit 5034.

 2      A.   Okay.  Yes, I remember this.

 3      Q.   Okay.  And this document reflects that different

 4 compliance officers can take a different view of the same

 5 language; is that right?

 6      A.   That's correct.

 7      Q.   Okay.  Let's turn to another statute.  Um, another

 8 statute that you made findings in violation letters that

 9 PacifiCare violated the law was 790.03(h) subdivision one.

10 And I handed you a copy of that statute.

11      A.   Can you direct me to --

12      Q.   Yes.  Well, 790.03 starts in the right column in

13 about the middle of the first page.  And then (h) to the

14 second page in the middle of the right column.

15      A.   Well, actually, my question was can you direct me

16 to an example that corresponds with 790.30(h)(1)?

17      Q.   Let me find one.  How about Exhibit 53?  We were

18 looking at 52 earlier.

19      A.   Okay.

20      Q.   Over on the second page of Exhibit 53.

21      A.   Yes, I see it.

22      Q.   Okay.  So I'd like to understand this seven,

23 Insurance Code Section 790.03(h)(1) says that it's an unfair

24 act or practice in substance to do certain things knowingly

25 committing or performing with such frequency it would
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 1 indicate a general business practice.  And one in particular

 2 identifies the act of "misrepresenting to claimants

 3 pertinent facts or insurance policy provisions relating to

 4 any averages at issue".  Do you see that?

 5      A.   It's on the --

 6      Q.   It's on the -- it's under (h)(1).

 7      A.   I see it.

 8      Q.   Okay.  And so in Exhibit 53 you've identified a

 9 violation because it was your finding that PacifiCare had

10 made a misrepresentation; is that right?

11      A.   The EOBs issued to the insured and to the provider

12 on several dates contain misinformation.

13      Q.   Okay.  Now, what is your understanding about

14 what -- what it means to misrepresent a fact?

15      A.   Providing misinformation to claims.

16      Q.   So providing incorrect information?

17      A.   That's misinformation is what I use.

18      Q.   Okay.  Well, is -- is --

19      A.   Misinformation, I believe, is incorrect also.

20      Q.   Is every factual error by an insurer regarding a

21 pertinent fact involving a claim a misrepresentation?

22      A.   I'm not an attorney.  I don't even know how to

23 answer that.

24      Q.   Well, don't you, as shown in Exhibit 53, you make

25 findings about whether a company has engaged or has
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 1 committed a misrepresentation; correct?

 2      A.   Not, I believe it's a misinformation; isn't it?

 3 What does it say?

 4      Q.   Let's go back and read the first sentence on the

 5 first full paragraph.

 6      A.   Misrepresenting, yes.

 7      Q.   Okay.

 8      A.   They miss -- I believe the facts were

 9 misrepresented.

10      Q.   Okay.  And is that because there was a factual

11 error in the documents?

12      A.   There was misinformation in every one of these

13 documents, significant misinformation.

14      Q.   And from that you conclude that the company

15 violated section 790.03(h)(1), which addresses

16 misrepresenting to claimant's pertinent facts?

17      A.   Yes.

18      Q.   Okay.  So you drew the conclusion that this

19 constituted a misrepresentation?

20      A.   I concluded that.

21      Q.   Okay.  What I'd like to know is in your view is

22 every factual error by an insurer regarding a pertinent fact

23 involving a claim a misrepresentation?

24      A.   I -- I make these conclusions on a case-by-case

25 basis.  So I cannot answer your question the way you posed
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 1 it.

 2      Q.   So might there be some instances where a factual

 3 error was included in an EOB, for example?

 4      A.   Give me an example.

 5      Q.   I'm sorry.  Let me finish the question.  I'm, if

 6 there was, if there could be occasions where there was a

 7 factual error in an EOB and you were to conclude that was a

 8 not a violation of Insurance Code 790.03(h)(1)?

 9      A.   Perhaps.

10      Q.   Well, your job is to make assessments, isn't it,

11 about whether a company's conduct is conformed with this

12 statute?

13      A.   Absolutely.  And I do it on a case-by-case basis.

14      Q.   Okay.  What standard do you use when you identify

15 that a factual error was made by the insurer to conclude

16 whether or not a violation of 790.03(h)(1) has occurred?

17      A.   There's -- there's -- in order to be fair to the

18 insurance company, um, is it a typo error, which is

19 incorrect?  Is it material?  Is it misinformation that's

20 misleading?  Is it something that's known to be, to me, as

21 being frequent because it's occurred in many other files?

22 There's any number of variables.  And, yes, to be fair to

23 the insurance company, we would consider those things, yes.

24      Q.   Okay.  So am I correct to understand that not

25 every factual error an insurer makes in your view
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 1 constitutes a misrepresentation that would be violative of

 2 this statute?

 3      A.   I try to afford the insurance company some benefit

 4 of the doubt and may not issue a violation because there is

 5 incorrect information but I've already mentioned there are

 6 some variables when you're talking about this.  This is very

 7 subjective.  So -- I stand on my answer.

 8      Q.   Sure.  No.  Fine.

 9                Do you, um, make any attempts to determine

10 whether the factual error was intentional or inadvertent?

11      A.   Of course, yeah.  I try.

12      Q.   And how do you do that?

13      A.   It's just through years of experience.  Um,

14 however, it is, that's certainly not perfect science.  We're

15 talking about there is -- there is some subjective, some

16 subjectivity here.  There is variables so you draw on your

17 experiences.  Um, you may find other corroborating

18 supporting evidence somewhere in the complaint or the claim

19 file.  So you certainly try to do a thorough job and look

20 for that.  So, um, however, if it's occurring frequently, I

21 don't -- I think that's something that's, um, not too

22 difficult to ascertain.

23      Q.   Let me make sure I understand that statement.  So

24 is it your testimony that if you see frequent misstatements

25 that you affect that you infer that or you reach the
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 1 conclusion that the company has engaged in a violation of

 2 790.03(h)(1)?

 3      A.   Yes.

 4      Q.   And if -- if you have a, if your assessment is

 5 that the factual error was unintended, does that effect

 6 whether or not you will make a finding about the violation

 7 of 790.03(h)(1)?

 8      A.   I don't -- it's -- it's -- whether it's

 9 inadvertent or intended, I don't know, with any certainty.

10 I am capable of seeing hundreds and hundreds of EOBs to see

11 that it happens frequently.

12      Q.   Okay.  Okay.  Now, we were looking at Exhibit 53.

13 If you can look at that, Exhibit 53 has the reference to

14 790.03(h)(1) we were just looking at.  And if you look at

15 also at Exhibit 52, maybe you can just compare like the file

16 numbers are very close in order, the -- it looks like the

17 provider is the same provider.  Do you see that?

18      A.   I do.

19      Q.   Okay.  Now, these are two letters and I guess

20 they're both dated the same date.  Um, but they set forth,

21 they're separate allegations of violations; is that correct?

22      A.   Yes, they're different violation letters.

23           MR. MCDONALD:  Okay.  I'd like this next document

24 marked as an exhibit.  I'm not sure where we ended up.

25           THE COURT:  We are at 5094.
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 1           5094 is a letter dated October 1, 2007.

 2          (Exhibit 5094 marked for identification.)

 3 BY MR. MCDONALD:

 4      Q.   I'll let you take a minute to review that document

 5 which is dates number CDI 00222882.

 6      A.   Correct.

 7      Q.   Do you recognize this letter?

 8      A.   I do.

 9      Q.   Okay.  Now, does that refresh your recollection

10 that Exhibit 52 is not a proper statement of a violation by

11 PacifiCare?

12      A.   It indicates that the complaints were duplicate.

13 And it informs PacifiCare to disregard the 9/13/2000 letter

14 for file number 6268701.

15      Q.   And that's Exhibit 52; correct?

16      A.   Exhibit 52.

17      Q.   Okay.  So that the record is clear, your earlier

18 testimony that Exhibit 52 and 53 both set forth allegations

19 of wrong doing by PacifiCare is incorrect; is that right?

20      A.   Could you repeat that?

21      Q.   Your earlier testimony that both Exhibit 52 and 53

22 identified violations by PacifiCare, that testimony was

23 incorrect?

24      A.   The previous testimony that these both indicated

25 violations.  There are violations for this complaint or it's
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 1 just obviously created through duplicate files.  I don't

 2 believe my testimony was incorrect.

 3      Q.   Okay.  Is it your testimony that Exhibit 52

 4 identifies violations separate from those in Exhibit 53?

 5      A.   Separate no, overlapping.

 6      Q.   And, in fact, what has been marked Exhibit 5094

 7 says to disregard the letters that's been marked Exhibit 52?

 8      A.   5094.

 9      Q.   No, that's the letter I just handed you.

10      A.   Well, it says I have a Bates number 2882.

11      Q.   Yes.

12      A.   Yes.

13      Q.   Now, in your view, using the definition of

14 misrepresentation from Insurance Code Section 790.03(h)(1)

15 is a presentation of Exhibit 52 as an exhibit in this case a

16 misrepresentation?

17      A.   No.

18      Q.   And why is that?

19      A.   What does it misrepresent?  I don't -- I don't

20 understand your question.  Would you repeat it?

21      Q.   Do you not understand that the presentation of

22 that exhibit is to indicate that PacifiCare has violated the

23 law on a certain number of occasions?

24      A.   You're talking about 52?

25      Q.   Yes.



1824

 1      A.   I believe a complaint for neuroscan, whichever

 2 patient this was, for dates of service 9/13/06, violated the

 3 law.

 4      Q.   Okay.  Could you read back my question, please?

 5                        (Record read.)

 6      A.   I understand they sent, we made one complaint and

 7 we duplicated it.  We reviewed them and we issued violations

 8 on both.  I understand we wanted to get it correct so we

 9 issued this letter to correct the duplication.  And I

10 certainly apologize for any confusion.

11      Q.   If you could review Exhibit 52 and 53 in terms, do

12 you think they're identical in terms of alleged violation?

13           MR. GEE:  I object.  It's getting pretty

14 argumentive.

15           THE COURT:  It's, I guess I could look at them.

16           MR. MCDONALD:  They're not --

17           THE COURT:  I do think we're close to finishing

18 this issue.

19           MR. MCDONALD:  Yes.

20           THE WITNESS:  All right.  They're not identical.

21 BY MR. MCDONALD:

22      Q.   But Exhibit 5094, that's the one page letter,

23 Bates number ending 222882 indicates that Exhibit 52 should

24 be disregarded; is that right?

25      A.   Yes.
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 1      Q.   Thank you.  And, in fact, no violations were cited

 2 or recorded for the file that's identified in Exhibit 52; is

 3 that right?

 4      A.   None.  They were all removed.

 5      Q.   All right.  Let's talk about the manuals.  You may

 6 remember when you were here in December we spent a fair

 7 amount of time talking about a document that was marked

 8 Exhibit 5037.

 9      A.   Okay.  I'm there.

10      Q.   Okay.  And that's a document, at the top it says

11 health care provider with a little typo complaint handling

12 manual table of contents.  It starts at page CDI 00033293;

13 is that right?

14      A.   That's correct.  I see it.

15      Q.   Now, since you were last here, we've had

16 introduced into evidence another manual that's been marked

17 Exhibit 5085.

18      A.   I see it.

19      Q.   Do you recognize that document?

20      A.   I recognize it.

21      Q.   Okay.  What do you understand that to be?

22      A.   I understand that to be a manual that includes

23 provider complaint handling procedures, independent medical

24 review, and consumer health complaints.

25      Q.   Okay.  And so see if I'm clear.  Is section one
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 1 the consumer complaints, section two the independent medical

 2 review, and section three the provider complaint?

 3      A.   You're on --

 4      Q.   I'm looking at --

 5      A.   5085.

 6      Q.   Fifty, yeah, 85?

 7      A.   Okay.

 8      Q.   A little triple I or actually little two and

 9 threes in the table of contents.

10      A.   We're on 5085?

11      Q.   Yes.

12      A.   All right.  You're under the headings table of

13 contents, section one?

14      Q.   Right.

15      A.   Health insurance case review procedures.

16      Q.   Now, that is consumer complaints?

17      A.   Yes.

18      Q.   Okay.  And then section two is the independent

19 medical review program?

20      A.   That's correct.

21      Q.   And section three is the provider complaint?

22      A.   Yes, it is.

23      Q.   Okay.  Okay.  And am I correct that the difference

24 or one difference between this manual, 5085, and the earlier

25 one we talked about, 5037, is that this manual covers
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 1 consumer complaints and the independent medical review

 2 whereas the prior manual only covers provider complaints?

 3      A.   Yes.

 4      Q.   Now, if you could maybe take a few minutes --

 5 well, let me ask you this:  You're pretty familiar with this

 6 manual, correct, the 5085?

 7      A.   I'm familiar.  I haven't looked at it for quite

 8 some time.

 9      Q.   Okay.  Now, you may recall when we discussed the

10 earlier manual, 5037, you provided testimony about the

11 methods by which a complaint is initially reviewed to

12 determine that the Department of Insurance has jurisdiction

13 over the complaint; do you remember that?

14      A.   Procedures we follow, yes.

15      Q.   And is it fair to say that this manual is well,

16 5085, also contains procedures for making the threshold

17 determination that the Department of Insurance has

18 jurisdiction over a particular complaint?

19      A.   Give me a second.

20      Q.   Sure.  Well, in fact, if I could draw your

21 attention to Exhibit or page VII, roman numeral VII.

22      A.   Thank you.

23      Q.   Under paragraph two there's a statement underlying

24 determination of proper jurisdiction is crucial and cannot

25 be overlooked or stressed enough.
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 1      A.   Yes.

 2      Q.   Do you see that?  Okay.  So you would agree with

 3 me that determination of the Department's jurisdiction is an

 4 essential part of the intake process and the review process

 5 of complaints?

 6           MR. GEE:  Asked and answered.

 7           THE COURT:  Overruled.

 8           THE WITNESS:  It's part of the entire process of

 9 reviewing it, not just the initial.

10           BY MR. MCDONALD:

11      Q.   And with respect to provider complaints, if you

12 could look at excerpt, my roman numerals are 28, I believe.

13           THE COURT:  XXVIII.

14 BY MR. MCDONALD:

15      Q.   XXVIII.

16      A.   That is correct.

17      Q.   Do you see the overview section?

18      A.   Yes.

19      Q.   There is a work process goal?

20      A.   Yes.

21      Q.   And that includes, um, the last sentence -- well,

22 the last two sentences.  So the goal is to obtain

23 documentation pertaining to a case file in 45 days or less.

24 And that all necessary reviews, determinations and the

25 closure of the case should -- should be -- should be, I
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 1 guess, completed within 45 days of the receipt of all

 2 pertinent documentation?

 3      A.   That's the goal.

 4      Q.   Okay.  And it's more of an aspirational goal than

 5 one met in realization; is it?

 6      A.   Things change over time.  A number of complaints

 7 increase over time.  Yeah.

 8      Q.   All right.  Um, so I'm clear about the process,

 9 when a complaint comes in and it gets assigned to a

10 compliance officer; is that right?

11      A.   It goes through mail room, officer assist.  They

12 put in some basic demographics and create a file.  Then

13 it -- then it's assigned by -- it's sorted by a senior

14 officer, given to the supervisors to assign to their

15 individual units, then the officer receives it in their

16 in-mail basket.

17      Q.   And when it's assigned to an officer, when a

18 particular hard copy file is assigned to a compliance

19 officer is typically the compliance officer's name put on

20 the outside of the file?

21      A.   No, that is something the officer will stamp upon

22 the file.  Okay.  They have a stamp.

23      Q.   So the usual procedure is when you or any of your

24 other fellow compliance officers is assigned a complaint

25 file, you receive the physical file and you put your name
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 1 and a stamp on that?

 2      A.   After you reviewed it to make sure that is

 3 appropriately assigned.

 4      Q.   Okay.

 5      A.   Yes.

 6      Q.   And you make this jurisdictional determination

 7 before or after you put your stamp on it?

 8      A.   Sometimes before, sometimes after.

 9      Q.   Okay.  Well, there's no hard and fast rule about

10 that?

11      A.   You use your -- your experience and expertise to

12 try -- I mean to try to review the documents you have in

13 your possession to really rule out possibly jurisdiction.

14 There could be an appeal there from an insurer, you know,

15 that indicates with some certainty.  There could be a copy

16 of the ID card that may assist you in making that

17 determination.

18      Q.   Are there some instances where a complaint gets

19 assigned to a compliance officer and then rather than put

20 his or her name on the folder, the compliance officer

21 directs the file to another compliance officer to handle or

22 back to the supervisor to be assigned?

23      A.   Sure.  Sure.

24      Q.   So in the -- in the usual process, the compliance

25 officer gets the complaint, reviews it, sends correspondence
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 1 to the complainant and to the insurer, receives it, is

 2 supposed to receive information from the insurer within 21

 3 days; is that right?

 4      A.   That's correct.

 5      Q.   And then the compliance officer reviews that

 6 information, determines if there's more information needed,

 7 makes his or her reviews, determinations, and closes the

 8 file, reaching certain conclusions; is that right?

 9      A.   They -- they receive the response from the

10 insurers, they review it as soon as they can practically,

11 and, yes, as soon as they review it, they decide that

12 further action is necessary or -- or not.

13      Q.   When a compliance officer gets to the point of

14 closing the file, what's the process in terms of just

15 communicating with the Complainant and the insurer?

16      A.   If -- if we find that there has been no

17 violations, the insurer has provided sufficient support for

18 their position, after doing a thorough review, um, of the

19 policy, all claim documents, telephone records, etc., and

20 the complaint itself again, they would send a closing letter

21 to the complainant saying that we, you know, this is a

22 matter that we don't believe the insureds, we believe the

23 insureds provided support.  We don't believe we can provide

24 any additional assistance.  We make no legal opinion on the

25 matter.  And certainly advise them if they, they have a
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 1 right to seek other remedies.  And we do not send a letter

 2 in that instance to the insurer.  I believe in our opening

 3 letter to the insurer we tell them you may not hear from me.

 4      Q.   I see.  Okay.  So the letter to the Complainant is

 5 the letter that sort of is the statement for closing the

 6 file.  Here's the results?

 7      A.   We refer to it as closing.

 8           MR. MCDONALD:  Okay.  Your Honor, can we take a

 9 break now?

10           THE COURT:  Fifteen minutes.

11           MR. MCDONALD:  Sure, thank you.

12               (Recess from 2:53 to 3:10 p.m.)

13           THE COURT:  All right.  Go back on the record.

14 About how much more do you think you have?

15           MR. MCDONALD:  I think beyond four o'clock.

16           THE COURT:  Stop at 4:00?

17           MR. MCDONALD:  Yeah.

18           THE COURT:  Mr. McDonald, I can give you a cough

19 drop, too.

20                 (Off-the-record discussion.)

21           Back on the record.  Go ahead.

22           MR. MCDONALD:  Thank you, your Honor.

23      Q.   Mr. Masters, um, when you send out a violation

24 letter such as those marked in Exhibit 36 to 102, in fact,

25 why don't you just look at Exhibit 36, if you might?
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 1      A.   I see it.

 2      Q.   Okay.  Your violation letter doesn't advise the

 3 insured that it can challenge the violation that's found in

 4 the letter; does it?

 5      A.   Not specifically no, it doesn't state that.

 6      Q.   Does it inferentially?

 7      A.   The letter, no.

 8      Q.   No.  Okay.  And, in fact, it says the file is

 9 closed?

10      A.   It says it's closed.

11      Q.   And it also says no response to this letter is

12 required; right?

13      A.   That may be inferential.

14      Q.   Okay.  Is there any other notification that the

15 insurer receives that suggest that the insurer has the

16 opportunity to challenge the findings that of the words in a

17 letter such as this marked as Exhibit 36?

18      A.   Not unless they contact us and ask us if they can

19 respond to it.

20      Q.   See, I guess I'd like to ask you about how

21 violations are counted.  And let me give you a hypothetical.

22 If I go to my health care provider, on a single date, and

23 have three procedures performed, and the provider then

24 submits a separate claim for each of those three procedures

25 for a total of three claims, and those get submitted to
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 1 PacifiCare, PacifiCare then issues to the provider three

 2 EOBs, for the -- and those EOBs fail to include the notice

 3 about the right to review by the Department required by

 4 Insurance Code Section 10123.13(a), how many violations

 5 would you conclude occurred?

 6      A.   Three.

 7      Q.   Now, given that same situation, I went to my

 8 provider on a single date, I had three procedures performed,

 9 and my provider, instead of submitting three separate

10 claims, submitted a single claim with three claim lines to

11 PacifiCare.  PacifiCare then issued one EOB that omitted the

12 notice language that we talked about, how many violations

13 would you find?

14      A.   One.

15      Q.   Okay.  Now, isn't it the policy of the California

16 Department not to find multiple violations for the same

17 violation on the same date of service?

18      A.   On the same date of service?

19      Q.   Yes.

20      A.   I'm not aware of that.

21      Q.   Okay.  No one's informed you that that's the

22 Department's policy?

23      A.   No.

24      Q.   Okay.  And, in fact, you don't comply with that

25 procedure that -- that policy that I just described?
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 1      A.   The number of claims is defined by the insurer and

 2 how the insurer processes them.  They assign a different

 3 claim number to these -- to these three separate claims.

 4 They send three notices.  We follow with that, we follow

 5 along.

 6      Q.   Have you ever heard of the term double dipping in

 7 connection with charging violations for claims practices?

 8      A.   Double dipping.

 9      Q.   Yes.

10      A.   I think I have.

11      Q.   Okay.  And in what context?

12      A.   When I first started with the Department, um, I

13 believe they, I had, I may have issued a violation letter or

14 two when I was learning my duties.  That supervisor may have

15 returned to me saying they felt it was double dipping and

16 removed one of the violations.

17      Q.   And how long ago was that?

18      A.   I believe that will be eight years in February.  I

19 mean --

20      Q.   And what did you understand double dipping to

21 mean?

22      A.   That it was two separate codes for one action.

23 Um, when one code, I -- when they felt there wasn't a

24 violation of both.  So you're issuing two violations instead

25 of one.  They felt you should issue one.
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 1      Q.   Okay.  Just so I'm clear.  So that you had looked

 2 at the situation and thought two different provisions of law

 3 had been violated; is that right?

 4      A.   Two -- two separate actions warranted a violation.

 5      Q.   So is it a single act that was at issue or two

 6 different acts that were at issue?

 7      A.   Well, I interpret it as two individual acts.  My

 8 supervisor obviously thought it was one.

 9      Q.   Okay.  Okay.  And so am I correct to understand

10 that based on that experience you understood that the

11 Department's policy is that for any particular act one

12 violation would be assessed?

13      A.   For each act, one violation should be assessed.

14      Q.   Assuming it is, a violation occurred?

15      A.   Yeah.

16      Q.   Okay.  Is it your belief that for conduct

17 regarding a single date of service, multiple violations can

18 be found?

19      A.   In some instances.

20      Q.   Okay.  Can you -- well, let me ask you if you

21 could look at Exhibit 5085.

22           THE COURT:  That's okay.  I think we can actually

23 return those to somebody.  I think they're extra pieces of

24 paper.

25           THE WITNESS:  From your other witness.
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 1           5085?

 2 BY MR. MCDONALD:

 3      Q.   Yeah.

 4      A.   I, let me see.

 5      Q.   Okay.  If you could look at page -- your Honor, I

 6 could give you a binder of exhibits if you want to take a

 7 look at it or you can look at the exhibit.  This is roman

 8 numeral XXIX, which I think is 29.  Do you see paragraph ten

 9 on that page there is an underlying --

10      A.   I'm not there yet.

11      Q.   Sorry -- two sentences.

12      A.   Okay.

13      Q.   If you would take a minute to review that?

14      A.   Roman numeral III?

15      Q.   No.  Number ten.

16      A.   Oh, ten.

17      Q.   The last two sentences that are underlined; do you

18 see those?  This is page 29 Roman Numeral XXIX?

19      A.   Yes, I see it.

20      Q.   Okay.  Do you understand that to be the Department

21 policy?

22      A.   This is recommended procedures for the health

23 unit.

24      Q.   Okay.  So does that mean that you do understand

25 that this underlined statement states Department policy
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 1 regarding taking multiple violations for the same violation

 2 of the law on the same date of service?

 3      A.   Same violation on the same date of service.

 4      Q.   Okay.

 5      A.   Yes.

 6      Q.   Okay.  All right.  Um, let's move to another

 7 topic.  If you could look at Exhibit 45?

 8      A.   Thank you.  I'm there.

 9      Q.   And, in particular, if you could review the third

10 sentence that references Section 790.03(h)(5)?

11      A.   I see it.

12      Q.   Okay.  Now, um, can you tell us how long

13 PacifiCare took to process claims that were received on or

14 before September 12, 2006?

15      A.   I can't see when they were correctly processed,

16 correctly and finally adjusted, I can't.

17      Q.   And can you testify as to how they had been

18 incorrectly processed?

19      A.   Without the entire complaint file, no.

20      Q.   If you could look at Exhibit 68?

21      A.   I'm there.

22      Q.   Okay.  Have you seen in the very first paragraph

23 this indicates that on May 15, 2007 a complaint was filed?

24      A.   I do.

25      Q.   And do you see the date of your letter?
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 1      A.   June 3, 2008.

 2      Q.   Okay.  So more than one year had transpired

 3 between the time of the complaint and the time of your

 4 violation letter?

 5      A.   Correct.

 6      Q.   And do you see in the first sentence it says that

 7 the complaint alleged incorrect processing of claims?

 8      A.   That's what it says.

 9      Q.   Now, does your letter find that PacifiCare

10 incorrectly processed the claim?

11      A.   Incorrectly processed including mandatory language

12 was incorrectly processed.

13      Q.   And did, to your knowledge did the Complainant

14 complain about the notices contained in the form?

15      A.   I -- I would have to see the original complaint.

16      Q.   Okay.  Let's take a look at this document.  We can

17 have this next document marked as an exhibit.  It is June 3,

18 2008 letter Bates stamped CDI 00209203.

19           THE COURT:  It's 5095 and it's dated June 3, 2008.

20          (Exhibit 5095 marked for identification.)

21           THE WITNESS:  I -- I see the letter.

22      Q    (By Mr. Mcdonald) Okay.  Now, can you tell by

23 looking at the file number that the letter that's been

24 marked Exhibit 5095 relates to the letter that's marked

25 Exhibit 68?
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 1      A.   They appear to have the same file number.

 2      Q.   Okay.  And does that suggest to you that, and this

 3 letter was sent the same date to the Complainant?

 4      A.   Yes.

 5      Q.   Okay.  Do you see anything in your letter to the

 6 Complainant, Exhibit 5095, indicating that the Department

 7 concluded that the -- that the Complainant's allegations

 8 regarding incorrect processing of claims was upheld?

 9      A.   No.

10      Q.   Okay.  And, likewise, looking back at Exhibit 68

11 do you see any language in that letter indicating that the

12 Department concluded that this complaint was justified?

13      A.   No.

14      Q.   So, in fact, the Complainant submitted a complaint

15 about the manner in which PacifiCare processed her claim and

16 the Department issued a violation letter regarding the forms

17 that PacifiCare issued, but did not find that there was --

18 that the complaint was justified; is that correct?

19      A.   The letter did not state that.

20      Q.   And if you had found to the contrary, would you

21 have written a letter that said what Exhibit 68 says?

22      A.   Sixty-eight.  To the consumer?  The patient?

23      Q.   No, to PacifiCare.

24      A.   If we determined that it was justified would I

25 have --
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 1      Q.   Would you have sent this letter to PacificCare

 2 with this language?

 3      A.   If I determined it was justified?

 4      Q.   Right.

 5      A.   No.  Unless I made a mistake.

 6      Q.   And as to Exhibit 68, um, do you know why, um,

 7 your letter was sent more than a year after the complaint

 8 was submitted?

 9      A.   Yes.  Because I had some provider complaints

10 regarding PacifiCare that there was much, that much backlog

11 and I am routinely assigned special assignments on a

12 monthly, if not weekly, sometimes even daily basis.

13      Q.   All right.  If you could look at Exhibit 63.

14 That's another violation letter dated April 8.

15      A.   I see it.

16      Q.   Okay.

17      A.   Thank you.

18      Q.   Now, this letter does not find that the complaint

19 was justified; does it?

20      A.   No, it doesn't.

21      Q.   I'll ask you to take a look at a couple of

22 documents.

23           Your Honor, I was going to suggest, I got two

24 sheets.  They're not sequentially numbered.  I think they go

25 together but I don't know that so I was going to have them



1842

 1 marked separately and ask the witness about that.

 2 Mr. Strumwasser is suggesting that the witness can --

 3           THE COURT:  Show it to him.

 4           I see that they're not, um, functionally ordered

 5 with a CDI number but they appear to be from the same time.

 6 Can you confirm that?

 7           THE WITNESS:  Hmm.  On the second page doesn't

 8 have the same dates or the case number or ID number as does

 9 the first page.  The handwriting, I'm not a handwriting

10 specialist, but it looks -- it looks like the same

11 handwriting.

12           MR. MCDONALD:  And, your Honor, the observation I

13 would make is they appear to be five pages apart from the

14 file that was produced to us by the Department.  We can have

15 them marked separately, whatever your Honor prefers.

16           THE COURT:  What do you think, Mr. Gee?

17           MR. GEE:  I think we should mark them separately

18 if we can.

19           THE COURT:  All right.  Then the first page is

20 5096.  It is a Complaint form that appears to have been

21 signed 8/15/07.  And the second will be 5097, and it is a

22 page of handwriting that is undated and CDI 00210184.  And

23 both have confidential designations.  Can I remove that?

24     (Exhibits 5096 and 5097 marked for identification.)

25           MR. GEE:  Yes.  Your Honor.
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 1           THE COURT:  It looks like it's been redacted.

 2           MR. MCDONALD:  We tried.

 3      Q.   Now, Mr. Masters, I don't, if you've had a chance

 4 to look at that and see if you agree with me that this seems

 5 to be an application for independent medical review; is that

 6 right?

 7      A.   I agree.

 8      Q.   At least the form that was submitted.  It

 9 indicates the date of medical service in line two on Exhibit

10 5096 of January 9, 2007 to January 16, 2007; do you see

11 that?

12      A.   5096.  Do you have the dates?

13      Q.   If you look on line two, 5096 is the application

14 for independent medical review that we were just looking at.

15 It's not in the binder.

16      A.   Oh.  It's new.

17      Q.   Yeah, it's the form that you were just looking at.

18 If you look at line number two, it says claim number and

19 dates of medical services.

20      A.   I see that.

21      Q.   And it shows January 9, January 16?

22      A.   It does.

23      Q.   Okay.  And the upper right hand corner of that

24 page shows a handwritten numbers, um, and could you compare

25 those numbers with the file number for Exhibit 63?
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 1      A.   They are the same.

 2      Q.   Okay.  And then if you also look at Exhibit 5097,

 3 that's the one-page handwritten narrative?

 4      A.   I see it.

 5      Q.   Tell me if you agree with my reading of this that

 6 the Complainant apparently had services provided at a

 7 hospital that, until December 1 -- that until December 31,

 8 2006, was a participating hospital, but as of January 1,

 9 2007 became a nonparticipating hospital.  Does that seem

10 right?

11      A.   That's what it says.

12      Q.   Okay.  And back on Exhibit 5096 under item five,

13 the Complainant identifies that he has a bill of over

14 $15,000 that was submitted to him?

15      A.   Yes.

16      Q.   Okay.  And that what this suggests is that the

17 hospital up until nine days before the procedure was

18 performed, had been a participating hospital.  And now it

19 was no longer when the procedure was performed, which had

20 implications for what coverage would be provided for that

21 procedure; is that right?

22      A.   That's what this complainant --

23      Q.   Okay.

24      A.   -- is alleging.

25      Q.   Now, let me show you another document.  And it's a
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 1 two-page letter dated September 24, 2007, Bates number CDI

 2 00210247 and 248.

 3           THE COURT:  That is 5098 with a top date of

 4 September 24, 2007.

 5          (Exhibit 5098 marked for identification.)

 6 BY MR. MCDONALD:

 7      Q.   Okay.  Why don't you take a minute to review that?

 8      A.   Okay.

 9      Q.   Okay.  Now, do you see in this letter that was

10 marked Exhibit 5098 that PacifiCare advised the Complainant

11 that as a one time gesture of good will PacifiCare would

12 reprocess the hospital claim at the participating benefit

13 level?

14      A.   I do.

15      Q.   Okay.  Now, do you understand that to mean that

16 PacifiCare would end up paying an amount that it was not

17 obliged to pay?

18      A.   Um, I'd have to review the plan but that's

19 PacifiCare's position, yeah.

20      Q.   And it said it did that as a gesture of good will;

21 right?

22      A.   It does say this.

23      Q.   And that was for the benefit of the Complainant;

24 is that correct?

25      A.   I assume so.
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 1      Q.   Okay.

 2      A.   And for PacifiCare, also.

 3      Q.   Now, let me show you another letter, a one-page

 4 letter dated April 8, 2008, CDI 00210232.

 5           THE COURT:  All right.  5099 dated April 8, 2008.

 6          (Exhibit 5099 marked for identification.)

 7           MR. STRUMWASSER:  (Sneeze.)

 8           THE COURT:  Bless you.

 9 BY MR. MCDONALD:

10      Q.   Would you take a minute to review that?

11      A.   I reviewed it.

12      Q.   Okay.  And you see in the third paragraph of that

13 letter you indicate that PacifiCare made a one time

14 exception to reprocess the large claim and reduced the

15 Complainant's financial responsibilities from over $15,500

16 to under $3,000?

17      A.   I do.

18      Q.   Now, going back to page 63 or Exhibit 63, I'm

19 sorry.

20      A.   Uh-huh.

21      Q.   Do you see that?  That's your violation letter

22 dated the same date as Exhibit 5099; right?

23      A.   Yes.

24      Q.   So after PacifiCare advised that in September of

25 2007 that it would pay the amount and treat this as a
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 1 participating provider, you subsequently issued a violation

 2 letter some eight months later and that is after the OSC was

 3 issued in this case; is that right?

 4      A.   Yes, it is both ways.

 5      Q.   And the violation that you identified in Exhibit

 6 63 are a violation of Section 10169(i); is that correct?

 7      A.   That's correct.

 8      Q.   And that -- and that's the language we discussed

 9 earlier having to do with advising a claimant or a member of

10 his or her rights to submit a request for an independent

11 medical review?

12      A.   That's correct.

13      Q.   Okay.  Now, if you can go back and look at the,

14 what's been marked as Exhibit 5096, the form that was

15 submitted by the Complainant, what form did the Complainant

16 submit?

17      A.   An independent medical, an application for

18 independent medical review and some narrative.

19      Q.   So in this instance the Complainant was able to

20 submit a form asking for an independent medical review and

21 notwithstanding that you issued this letter citing

22 PacifiCare for violation of the independent medical review

23 notice statute; is that right?

24      A.   They obtained and completed a form for an

25 application for independent medical review.
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 1      Q.   Okay.  And then the other violations that you

 2 cited in this letter dated or Exhibit 63 had to do with the

 3 omission of a notice advising a member about his or her

 4 ability to seek review by the Department of Insurance; is

 5 that correct?

 6      A.   That's correct.

 7      Q.   Okay.  But in this case indeed the Complainant

 8 actually had sought review by the Department; is that

 9 correct?

10      A.   They did seek review.

11      Q.   Okay.  Well, I'm going to go through a bunch of

12 the complaint letters.

13           THE COURT:  We have to bring him back any way.

14           MR. MCDONALD:  Yeah, I was going to say.  I don't

15 know, your Honor.

16           THE COURT:  It's all right with me.  It looks to

17 me like everyone is getting tired; is that all right?

18           MR. GEE:  That's fine, your Honor.

19           THE COURT:  And what time do we start tomorrow, at

20 9:00?

21           MR. GEE:  9:00 is fine with us.

22           THE COURT:  Okay.

23           MR. STRUMWASSER:  Can we get a readout on how much

24 more?  I mean do you think we'll be able to start with

25 McFann in the morning?
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 1           MR. MCDONALD:  I'm not sure.  Do you expect that

 2 much redirect?

 3           MR. GEE:  No, not too much at this point.

 4           MR. MCDONALD:  Um, well, there are 68 --

 5           THE COURT:  Yes.

 6           MR. MCDONALD:  -- complaint letters.

 7           THE COURT:  That is a problem.

 8           MR. MCDONALD:  -- letters I think.

 9           MR. STRUMWASSER:  -- let me just say that we have

10 a full two days for her.  So you may want to think about,

11 really want to discuss deferring some of --

12           THE COURT:  Why don't we do that off the record.

13 Whatever order you want to do, work it out, that's fine with

14 me.  Let's go off the record.

15 (Off-the-record discussion at 4:00 p.m. and the proceedings

16   are continued to Tuesday, January 12, 2010 at 9:00 a.m.)

17

18

19

20

21

22

23

24

25
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 1                  REPORTER'S CERTIFICATE

 2           I, Starr A. Wilson, CSR No. 2462, a Certified

 3 Shorthand Reporter, certify:

 4           That the foregoing proceedings were taken before

 5 me at the time and place therein set forth, at which time

 6 the witness was put under oath by me;

 7           That the testimony of the witness, the questions

 8 propounded, and all objections and statements made at the

 9 time of the examination were recorded stenographically by me

10 and were thereafter transcribed;

11           That the foregoing is a true and correct

12 transcript of my shorthand notes so taken.

13           I further certify that I am not a relative or

14 employee of any attorney of the parties, nor financially

15 interested in the action.

16           I declare under penalty of perjury under the laws

17 of California that the foregoing is true and correct.

18           Dated this * day of *, 2004.

19

20                               ______________________________

21                               Starr A. Wilson, CSR No. 2462

22

23

24

25
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 1          REPORTER'S CERTIFICATION OF CERTIFIED COPY

 2

 3           I, Starr A. Wilson, CSR No. 2462, a Certified

 4 Shorthand Reporter, in the State of California, certify that

 5 the foregoing pages one through 1850 constitute a true and

 6 correct copy of the original proceedings taken on Monday,

 7 January 11, 2010.

 8           I declare under penalty of perjury under the laws

 9 of the State of California that the foregoing is true and

10 correct.

11

12           Dated this eleventh day of January, 2010.

13

14

15                     ___________________________________

16                     Starr A. Wilson, CSR No. 2462

17

18

19

20

21

22

23

24

25
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 1 Tuesday, January 12, 2010           9:11 o'clock a.m.

 2                        ---o0o---

 3                  P R O C E E D I N G S

 4      THE COURT:  This is on the record.  This is before

 5 the Commissioner of Department of Insurance in the

 6 matter of PacifiCare Life and Health Insurance Company,

 7 OAH Case No. 2009061395, Agency No. UPA 2007-00004.

 8          Today's date is the 12th of January, 2010.

 9 Counsel are present.

10          Did you have somebody designated as respondent

11 today?

12      MR. McDONALD:  Yes, your Honor.  Ms. Monk was

13 delayed.  I expect she'll be here within 15 or 20

14 minutes.

15      THE COURT:  Just make sure you put it on the

16 record when she comes.  Are we going to continue with

17 Mr. Masters?

18      MR. McDONALD:  Yes, your Honor.

19      THE COURT:  All right.

20          Mr. Masters, you've been previously sworn in

21 this matter, you're still under oath.  Since we have a

22 new court reporter, if you don't mind stating your name

23 and spelling it again for the record.

24      THE WITNESS:  Robert Masters, R-O-B-E-R-T,

25 M-A-S-T-E-R-S.
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 1      THE COURT:  Mr. McDonald, go ahead.

 2      MR. McDONALD:  Thank you, your Honor.

 3                     ROBERT MASTERS,

 4          called as a witness by the CDI,

 5          having been previously duly sworn

 6          was examined and testified further

 7          as hereinafter set forth:

 8       CROSS-EXAMINATION BY MR. McDONALD (resumed)

 9      MR. McDONALD:  Q.  Mr. Masters, when we concluded

10 yesterday afternoon, you were testifying regarding the

11 violation letter that's been marked Exhibit 63.  And if

12 you -- in the binder in front of you, if you could

13 locate that exhibit and take a look at that letter.

14      THE COURT:  It's the 4/8/08 letter, correct?

15      MR. McDONALD:  Right, yes, your Honor.

16      THE WITNESS:  4/8/08?

17      THE COURT:  4/8/04 -- oh, I mean '08.

18      MR. McDONALD:  Yes, April 8th, 2008.

19      THE COURT:  I'm sorry.

20      MR. McDONALD:  The first page is labeled

21  CDI 00211085.

22      THE WITNESS:  I'm there.  I see it.

23      MR. McDONALD:  Q.  Okay.  As you testified

24 yesterday, you issued this violation letter in

25 connection with a claim for which PacifiCare paid, as a
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 1 gesture of goodwill, an amount beyond what it was

 2 contractually obliged to; isn't that correct?

 3      A.  Yes.

 4      Q.  And you indicated that in your letter to the

 5 complainant that has been marked Exhibit -- I think it

 6 was 5099.

 7      THE COURT:  Correct.

 8      MR. McDONALD:  Q.  And if you want to confirm, the

 9 black binder front of you has Exhibit 5099.

10      A.  Yes.

11      Q.  Now, when you issued the letter that's marked

12 Exhibit 36, you concluded, if you look at the third

13 paragraph on the first page, that there were five

14 violations of Insurance Code Section 10169 Subdivision

15 (i); is that right?

16      A.  That's right.

17      Q.  As we discussed yesterday, that statute

18 requires insurers to issue a notice regarding

19 independent medical review in certain types of

20 documents, right?

21      A.  To include language on certain notices that

22 advises insureds of their rights to request an

23 independent medical review.

24      Q.  Looking at the third paragraph on this page

25 that starts "Section 10169(i)," your letter
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 1 identifies -- and it paraphrases the statute, does it

 2 not, identifying the documents that are required to

 3 have this notice?

 4      A.  Yes.

 5      Q.  Now, the EOBs at issue in this violation

 6 letter, did they constitute an insurer member handbook?

 7      A.  Handbook?  No.

 8      Q.  Were they a relevant informational brochure?

 9      A.  No.

10      Q.  Were they an insurance contract?

11      A.  No.

12      Q.  Were they an insured evidence of coverage

13 form?

14      A.  No.

15      Q.  Were they a copy of insurer procedures for

16 resolving grievances?

17      A.  Yes.

18      Q.  How do you know that?

19      A.  Because I believe PacifiCare's own language on

20 Page 3 of their EOB says, "Know your rights" and

21 discusses their appeal.

22      Q.  Are you aware if PacifiCare sent any other

23 documents related to its procedures for resolving

24 grievances?

25      A.  There could be appeal letters
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 1      Q.  So you are aware of other documents?

 2      A.  I'd have to see them.

 3      Q.  In connection with your review of this file,

 4 did you look at any other documents that relate to

 5 PacifiCare's procedures for resolving grievances?

 6      A.  Yes, I did.

 7      Q.  What were they?

 8      A.  The entire claim file that PLHIC would have

 9 provided to us upon our request.

10      Q.  Were there other documents that constituted a

11 copy of PacifiCare's procedures for resolving

12 grievances in that file?

13      A.  I would need to see those.

14      Q.  As you sit here today, do you know?

15      A.  With all certainty, no.  Usually, yes.

16      Q.  I'm sorry.  I don't -- can you explain why

17 "usually, yes"?

18      A.  Well, usually an insurer will provide us with

19 all that information, and we review it.  I don't

20 understand your question.

21      Q.  Okay.  What I'm asking is --

22      A.  I don't.

23      Q.  Wait for my question.

24          What I'm asking is, when you reviewed the file

25 in this matter, were there other documents that you
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 1 reviewed that included copies of PacifiCare's

 2 procedures for resolving grievances?

 3      A.  You will have to show me the entire

 4 correspondence that PLHIC sent to us.

 5      THE COURT:  So the answer is you don't remember or

 6 you don't know?  You just can't remember what is in the

 7 file; is that right?  Because we're just going round

 8 and round.

 9      THE WITNESS:  Well, I'm not sure, your Honor.

10      THE COURT:  So you don't remember?

11      THE WITNESS:  I don't recall every page, no.

12      THE COURT:  All right.

13      MR. McDONALD:  Q.  Now, did the EOB constitute a

14 letter of denial?

15      A.  Yes, it's a written denial.

16      Q.  Do you recall what -- maybe if we go back to

17 what was marked Exhibit 5096, if you could look at

18 that.

19      THE COURT:  This (indicating)?

20      THE WITNESS:  I think they've updated this.

21      THE COURT:  Okay.

22      MR. McDONALD:  Q.  And you could also perhaps look

23 at Exhibit 5097.

24      A.  I do.

25      Q.  Now, do you recall that the substance of the
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 1 submission by the complainant here indicated that the

 2 hospital where he had surgery had previously, until

 3 December 31, been a participating provider and then, as

 4 of June 1, was no longer a participating provider and

 5 he had a procedure performed between January 9th and

 6 January 16th?

 7      A.  Yes.

 8      Q.  Do you understand that PacifiCare denied his

 9 claim or treated it as if the hospital was a

10 nonparticipating provider?

11      A.  I understand they issued partial denial of the

12 claim as billed.

13      Q.  How do you understand that?

14      A.  Because they did not pay it in the full amount

15 billed.

16      Q.  So let me see if I'm clear to understand.  So

17 in every instance where an insurer pays less than the

18 full billed amount, that constitutes a partial denial?

19      A.  Or a contesting part of the billed amount,

20 yes.

21      Q.  So let me see if I understand.  If a provider

22 is a participating provider and has a contract with the

23 insurer to be reimbursed $80 for a procedure -- okay?

24 Are you with me so far?  Performs a procedure and

25 submits a claim that includes the provider's usual
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 1 charge of $100 for that procedure, and the provider

 2 pays the full amount that it is contracted to pay,

 3 which is the $80, would you deem that to be a contested

 4 or denied claim?

 5      A.  Excuse me.  You said the provider paid $80?

 6      Q.  I'm sorry.  PacifiCare.

 7      A.  The claim was for $100 by the claimant.  The

 8 claim was not paid in full at $100.  A portion of that

 9 was contested or reduced to contractual considerations

10 and provisions.  Yes.

11      Q.  Is there a provision that you're familiar with

12 that explains that interpretation, what constitutes a

13 denied or contested claim?

14      A.  Provision -- what?

15          (Ms. Monk entered the courtroom)

16      THE COURT:  Can the record reflect that the

17 respondent, Ms. Monk, is present.

18      MS. MONK:  Good morning, your Honor.

19      MR. McDONALD:  Thank you, your Honor.

20      Q.  Go ahead.

21      A.  Are you finished?

22      Q.  Yes.

23      A.  Provision of what?

24      Q.  Provision of law that you're familiar with.

25      A.  No.
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 1      Q.  How is it that you understand that to be the

 2 definition of what constitutes a contested or denied

 3 claim?

 4      A.  My professional experience and judgment.

 5      Q.  Okay.  So if we look at Insurance Code Section

 6 10123.13(a), which I think you had a copy of yesterday.

 7          I don't know if there's another copy up there

 8 for witness.

 9      THE COURT:  We didn't mark them for the record, so

10 it's probably not there.

11          (Counsel handing document to witness)

12      THE WITNESS:  Thank you.

13      MR. McDONALD:  Q.  So if you look at Subdivision

14 (a) of Insurance Code Section 10123.13, this addresses

15 claims that are contested or denied, correct?

16      A.  Yes.

17      Q.  Am I correct to understand that, when you're

18 interpreting and applying this statute, it's your

19 interpretation that, whenever the insurer pays less

20 than the full amount of the claim that's submitted,

21 that the insurer has denied or contested the claim?

22      A.  Yes.

23      Q.  Therefore, that would give rise to the

24 obligation to include the notice regarding the

25 claimant's ability to request review by the Department
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 1 of Insurance?

 2      A.  That would be one reason, yes.

 3      Q.  Now, again, with respect to Exhibit 63, in

 4 addition to finding a violation regarding the EOBs

 5 that, in your view, failed to have the independent

 6 medical review language, you also found one violation

 7 for failure to include the noticed language required by

 8 Insurance Code 10123.13(a); is that correct?

 9      A.  Correct.

10      Q.  Did you review -- strike that.

11          Did you determine that this -- the notice

12 that's required by this statute was not contained in

13 any other document provided by PacifiCare to the

14 claimant?

15      A.  To the provider claimant?  Yes.

16      Q.  How did you make that determination?

17      A.  I reviewed the EOBs PLHIC issued to that

18 provider.

19      Q.  Were there any other documents that were

20 issued by PacifiCare to the provider?

21      A.  I can't recall without seeing the entire file.

22      Q.  Okay.  And you don't know if there were any

23 other documents that included the notice required by

24 Insurance Code 10123.13(a) in those other documents?

25      A.  Same answer.  I can't recall without seeing
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 1 the entire claim file that PLHIC provided.

 2      Q.  Now, if you could turn to Exhibit 68, and if

 3 you look at the third paragraph on the first page

 4 that's Bates numbered CDI 00209165.

 5      A.  I'm looking at it.

 6      Q.  Now, you concluded that there were four EOBs

 7 that failed to include notice language regarding

 8 independent medical review, correct?

 9      A.  Correct.

10      Q.  Now, these were four EOBs that all addressed a

11 single date of service; is that correct?

12      A.  It appears so from the letter, yes.

13      Q.  And so --

14      A.  Excuse me.

15      Q.  I'm sorry?

16      A.  The EOBs were issued on different dates.

17      Q.  Right.

18      A.  They were separate EOBs.

19      Q.  Right.  This is an instance where, for a

20 single date of service, you found multiple violations

21 of the same provision of law; isn't that correct?

22      A.  For the same date of service?  It appears so,

23 yes.

24      Q.  And again, with respect to the EOBs at issue

25 in connection with this file, can you tell us whether



1867

 1 those -- how those EOBs qualified to be required to

 2 have the notice required by Section 10169(i)?

 3      A.  As stated previously, the written denial on

 4 the EOB is considered a letter of denial and an EOB

 5 that PLHIC issued advising the insured about their

 6 rights for resolving grievances, it meets both of those

 7 thresholds.

 8      Q.  Is there any provision of law that you're

 9 familiar with, a statute or regulation, that indicates

10 that a letter of denial -- strike that.

11          Is there any provision of law that you're

12 familiar with that indicates an EOB can be a letter of

13 denial?

14      A.  I believe 10169 does.

15      Q.  Can you show us where that is?

16      A.  We've discussed that previously.  Well, it's a

17 written denial.  I consider that a letter of denial.

18      Q.  So I'm clear, is it your testimony that the

19 clause in Insurance Code Section 10169(i) that says

20 that this notice must be prominently displayed, quote,

21 "...on letters of denial issued by either the insurer

22 or its contracting organization," that covers an

23 explanation of benefits?

24      A.  Yes.

25      Q.  Where else besides in Insurance Code Section
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 1 10169(i) do you find that interpretation?

 2      A.  I'm not sure.  I don't know.

 3      Q.  Is there anything written issued by the

 4 Department of Insurance that provides that indication?

 5      A.  No.

 6      Q.  Is it your understanding that insurers would

 7 be aware that an EOB constitutes a letter of denial

 8 based upon Insurance Code Section 10169(i)?

 9      A.  I believe they should.

10      Q.  Now, with respect to the claim at issue in

11 Exhibit 68, what was PacifiCare's action that

12 constituted a letter of denial?

13      A.  I would need to see the EOB.

14      Q.  So as you sit here today, you don't know?

15      A.  I don't know.  I can't recall.

16      Q.  Now, as to the next paragraph, dealing with --

17 it starts off talking about Section 2695.7(b)(3) as

18 well as Insurance Code Section 10123.13(a).  You found

19 four violations of that statute and regulation,

20 correct?

21      A.  Correct.

22      Q.  That was for four EOBs issued in connection

23 with a single date of service, correct?

24      A.  Four EOBs issued on different days for the

25 same date of service.
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 1      Q.  With respect to this finding, what was it that

 2 PacifiCare contested or denied that gave rise to the

 3 obligation to provide this notice?

 4      A.  I can't recall without seeing the documents.

 5      Q.  Let's -- maybe we'll switch gears a little

 6 bit.

 7          If you can tell me if my memory is correct, I

 8 recall that you testified in December that you were

 9 assigned to a team of compliance officers responsible

10 for handling PacifiCare complaints; is that right?

11      A.  Yes.

12      Q.  And you were assigned -- was it in late 2005?

13 When was it?  2006?

14      A.  I believe it was in January of 2007.

15      Q.  Okay.

16      A.  To the best of my recollection.

17      Q.  How long did you serve on that team?

18      A.  I believe that -- October of 2007.  I believe

19 that was the time that we stopped being a team.

20      Q.  Okay.  And during the time you were on the

21 team, Nicoletta Smith was your supervisor?

22      A.  She was the lead person for the team and the

23 supervising compliance officer for that team.  She was

24 not my immediate supervisor.

25      Q.  When you were no longer on the team, she was



1870

 1 no longer supervising the work that you were doing; is

 2 that fair to say?

 3      A.  I resumed my normal assignments without the

 4 additional assignment of the PacifiCare team.

 5      Q.  So after about October of 2007, you didn't

 6 have a specific or special PacifiCare assignment; is

 7 that correct?

 8      A.  No -- I mean, that is correct, yes.

 9      Q.  Thank you for clarifying.

10          If you could turn to Exhibit 102, and that's a

11 two-paged letter that's marked -- CDI 00214588 is the

12 first page.

13          Now, you see that that's a letter that you

14 issued June 16th, 2009?

15      A.  Yes.

16      Q.  And it relates to a complaint that was filed

17 May 8th, 2008; is that correct?

18      A.  May 6th.

19      Q.  May 6th, I'm sorry.  Thank you.

20      A.  Correct.

21      Q.  So this is a complaint that was filed after

22 the order to show cause in this case was issued; is

23 that correct?

24      A.  The order to show cause was in January of

25 2008.



1871

 1      Q.  Right.

 2      A.  And this was submitted to our department after

 3 the OSC, yes.

 4      Q.  All right.  Now, do you recall, were you

 5 assigned this matter when it came in?

 6      A.  Without -- if I had the patient or the

 7 member's name, I might recall.  But I believe this file

 8 was either assigned to me originally or it may have

 9 been assigned to me in 2009 sometime.

10      MR.  McDONALD:  Let me show you a set of

11 documents, have them marked as the next exhibit.  It's

12 five pages, starting Bates CDI 00214624.

13      THE COURT:  I have 5100 as the next exhibit

14 number.  And this is a file that the person's name is

15 on the file.  So --

16      MR. McDONALD:  Well, your Honor, I believe this is

17 a compliance officer's name.

18      THE COURT:  Okay.  We can find that out.

19      MR. McDONALD:  The obliterated portion is I

20 believe what the name of the --

21      THE COURT:  I'm sorry.  So this is a file and, the

22 number on the file is 6327171.

23          (Respondent's Exhibit 5100 marked for

24           identification)

25      THE COURT:  May I take the confidential
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 1 designation off?

 2      MR. GEE:  I would need to look through the

 3 document.

 4          But before I do, Tom, I have the annotated

 5 version.

 6      MR. McDONALD:  Oh, you probably have my copy.

 7          (Counsel exchanging documents)

 8      MR. GEE:  Yes, your Honor.

 9      THE COURT:  All right.  The confidential

10 designation will be removed.  Go ahead.

11      MR. McDONALD:  Q.  Mr.  Masters, if you could

12 turn -- let's look at the cover page.

13          You notice the file number that Judge Astle

14 just recited that matches the file number on the first

15 page of Exhibit 102; is that correct?

16      A.  Yes.

17      Q.  And based on your knowledge of the way the

18 files are created and maintained at the Department,

19 does this cover sheet, what's been marked CDI 00214624,

20 look like an image of the file folder?

21      A.  Yes.

22      Q.  Do you see the name "Laurey Tran" --

23      A.  I do.

24      Q.  -- stamped on the outside of the front page?

25      A.  I do.



1873

 1      Q.  What does that indicate to you?

 2      A.  That this file was originally assigned to

 3 Laurey Tran, one of our compliance officers.

 4      Q.  If you'd turn to the fourth page in, what's

 5 been marked CDI 00214627.

 6      A.  I see that.

 7      Q.  Does that appear to be notes that Laurey Tran

 8 created in March of 2009?

 9      A.  It appears so, yes.

10      Q.  Do you see that the third entry down -- is it

11 Ms. Tran or Mr. Tran?

12      A.  Ms.

13      Q.  Ms., okay -- that the notation shows

14 "Unjustified complaint," "Zero violations found"?

15      A.  Yes.

16      Q.  You see the entry "452.45 additional

17 recovered," "Sent closing letter on 6/13/2008"?  Do you

18 see that?

19      A.  I do.

20      Q.  "Closed complaint file," do you see that?

21      A.  I do.

22      Q.  Does that indicate that, as far as Ms. Tran

23 was considered, this complaint filed had been closed,

24 as of at least March 4th, 2009?

25      A.  Yes.
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 1      Q.  Now, if we go back to Exhibit 102, we see that

 2 you've issued a violation letter.  And in the violation

 3 letter, you conclude that the complaint is justified;

 4 is that right?

 5      A.  I did.

 6      Q.  You identified three violations of law; is

 7 that right?

 8      A.  I believe I've identified one Insurance Code

 9 and one Fair Claims Settlement Practice regulation.

10      Q.  Okay.  And how many violations?

11      A.  Three total.

12      Q.  Now, who instructed you to go into a closed

13 file and issue a violation letter?

14      A.  My immediate supervisor.

15      Q.  Who was that?

16      A.  Janelle Roy.

17      THE COURT:  I'm sorry.  Say that again.

18      THE WITNESS:  Janelle Roy, R-O-Y.

19      MR. McDONALD:  Q.  When did you receive that

20 instruction?

21      A.  I believe in May 2009.

22      Q.  How did you receive that instruction?

23      A.  Verbally.

24      Q.  Was there any written instruction to you?

25      A.  I don't recall.
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 1      Q.  Did you have more than one conversation with

 2 Ms. Roy regarding this matter?

 3      A.  This one specific claim?

 4      Q.  Yes.

 5      A.  I don't believe so.

 6      Q.  What did Ms. Roy instruct you to do?

 7      A.  To re-review some claims for -- that were

 8 closed during a certain time period and to issue any

 9 additional violations that I concluded existed.

10      Q.  Did Ms. Roy tell you why you were to do that?

11      A.  This was intended to be a referral to our --

12 supplemental referral to our legal services department.

13      Q.  Were you with anyone else when you and she

14 discussed this assignment?

15      A.  I don't believe so.

16      Q.  Do you have any documents that would identify

17 with more precision the date when this conversation

18 occurred?

19      A.  Do I have documents?  No.

20      Q.  No e-mail schedules --

21      A.  There could be an e-mail.

22      Q.  Okay.  So there might be an e-mail that

23 identifies when this meeting occurred?

24      A.  Yes, there could.

25      Q.  Are you aware if that has been produced to
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 1 PacifiCare in this case?

 2      A.  I'm not aware of the entire inventory that's

 3 been produced.

 4      Q.  Are you aware if you provided that e-mail or

 5 one or more e-mails to your counsel in this case for

 6 production to PacifiCare?

 7      A.  I don't recall.

 8      Q.  Were there any e-mails that discussed the

 9 substance of the instruction you received from Ms. Roy?

10      A.  Possibly.

11      Q.  In what fashion, a written instruction from

12 her or a confirmation from you to her?

13      A.  Both.

14      Q.  And likewise, are you aware if you provided

15 such e-mails to your counsel for production to

16 PacifiCare in this case?

17      A.  I don't recall.

18      MR. McDONALD:  Your Honor, just for the record,

19 I'm not aware of us having seen any instructions along

20 these lines, and this is news to us.

21      THE COURT:  Okay.

22      MR. McDONALD:  I'm confident it falls within the

23 scope of discovery requests that we submitted.  I would

24 encourage the Department to try to locate and produce

25 those documents.
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 1      MR. GEE:  I believe he said he wasn't sure if

 2 these were in e-mails or if they were just --

 3      THE COURT:  Yes, he said he wasn't sure.  But now

 4 he sounds pretty sure.  You know, I don't know how you

 5 did your discovery.  I wasn't involved.  But if there

 6 is something, it probably should be turned over.

 7      MR. GEE:  We'll look into it.  But we did go to

 8 Mr. Masters and pull all of his files.

 9      THE COURT:  Okay.

10      MR. McDONALD:  Q.  To your recollection, how many

11 conversations did you have with Ms. Roy regarding this

12 assignment?

13      MR. GEE:  I'm sorry.  Could you repeat the

14 question?

15      THE COURT:  Sure.

16          Could you read it back.

17          (Record read)

18      THE WITNESS:  Multiple.

19      MR. McDONALD:  Q.  Can you recall when the first

20 conversation occurred?

21      A.  Not the precise day.  Same time period, May or

22 June of 2009.

23      Q.  Over what period of time did you have

24 conversations with Ms. Roy about this assignment?

25      A.  I believe four or five weeks.
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 1      Q.  So in May and June of 2009?

 2      A.  Yes.

 3      Q.  Do you recall if you had any conversations

 4 with her after the date of this letter, which is June

 5 16th, 2009?

 6      A.  I believe I may have.

 7      Q.  As you sit here today, you don't have any

 8 recollection of documents that memorialize the

 9 instruction to you or your understanding of that

10 instruction?

11      A.  Not in my possession.

12      Q.  Not as you sit here on the stand, right?

13      A.  Not in Oakland.

14      Q.  But are you in a position, when you're at your

15 office, of doing a search of your e-mail records to

16 identify any responsive documents that would provide

17 the information I've requested?

18      A.  Perhaps.

19      Q.  In the first conversation you had with

20 Ms. Roy -- let's go back to -- can you look at Exhibit

21 90.  That's a violation letter dated May 21st, Bates

22 numbered CDI 00212173.

23      A.  I see it.

24      Q.  Now, do you recall if your conversation with

25 Ms. Roy occurred before or after you issued this
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 1 letter?

 2      A.  I believe it would be before.

 3      Q.  Let's look at Exhibit 89, which is a violation

 4 letter dated March 13th, 2009, the first page of which

 5 is Bates numbered CDI 00216802.

 6      A.  I'm looking at it.

 7      Q.  Is it your recollection that your conversation

 8 with Ms. Roy occurred after the letter that's been

 9 marked Exhibit 89?

10      A.  I don't recall, no.

11      Q.  So it might have been as early of March of

12 2009?

13      A.  To the best of my recollection, no.

14      Q.  So you think the conversation probably

15 occurred sometime between March 13th, 2009 and May 21,

16 2009?

17      A.  Yes.

18      Q.  That's the initial conversation; is that

19 correct?

20      A.  Correct.

21      Q.  Now, in each of the conversations you had with

22 Ms. Roy regarding this assignment, was there anyone

23 else present for those conversations?

24      A.  I don't recall anybody else being present.

25      Q.  Where did those conversations occur?
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 1      A.  In our office, in claims service bureau

 2 offices.

 3      Q.  Do you have work space and Ms. Roy has work

 4 space, separate?

 5      A.  Yes.

 6      Q.  Did the conversations occur solely in one of

 7 those locations?

 8      A.  Probably both.

 9      Q.  Do you recall how you came to discuss with

10 Ms. Roy this assignment initially?  For example, did

11 she schedule a meeting with you for a date and time in

12 May of 2009?

13      A.  She probably asked me to come into her office

14 and gave me a new assignment.

15      Q.  And in this initial conversation, as clearly

16 as you can, can you explain to us what Ms. Roy said to

17 you?

18      A.  To the best of my recollection, she advised me

19 that some claims were going to be reassigned to me to

20 re-review and prepare to send to our legal department.

21      Q.  Did she identify the number of claims that you

22 would be reassigned -- that would be reassigned to you?

23      A.  She provided me with a list of claims.

24      Q.  So there's a document that exists that

25 contains a list of the claims; is that right?
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 1      A.  There was, yes.

 2      Q.  So we know that there is at least one document

 3 containing some element of the instructions she gave

 4 you, correct?

 5      A.  Correct.

 6      Q.  Did she give you any other document?

 7      A.  I'm sure she gave me another document or

 8 e-mail with a time frame for completion date, time

 9 table of the project, of the assignment.

10      Q.  Let me make sure I understand.  So she gave

11 you -- was it a single sheet of paper?

12      A.  I don't recall.

13      Q.  On this document, it listed what, the

14 complaint file number or a name?  What was identified?

15      MR. GEE:  I'm going to object.  This is, we

16 believe, attorney-client privilege.  This is the

17 document that goes into what gets sent to legal

18 services for the referral.

19      THE COURT:  I'm overruling that objection.  I'm

20 sorry.  If he had a list of complaint files that he was

21 given to review, regardless of where that goes later,

22 that's not attorney-client privilege at that time.  I'm

23 going to allow the question.

24      MR. McDONALD:  If you could repeat the question.

25          (Record read)
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 1      THE WITNESS:  It was a printout of a computer run

 2 of a number of PacifiCare complaints.  I believe it had

 3 the file number and the name of the complainant.

 4      MR. McDONALD:  Q.  Is that all the information it

 5 contained?

 6      A.  It may have information such as open date,

 7 close date, raw data that's in our system for every

 8 complaint, whether health or homeowners or autos or

 9 whatever, routine computer run.

10      Q.  This initial conversation, do you recall how

11 long it lasted?

12      A.  It was brief, probably 15 minutes or -- around

13 there.

14      Q.  Okay.  And what did Ms. Roy tell you about the

15 reason that this project was being assigned to you?

16      A.  Well, she was following her instructions.

17      Q.  Do you know who gave -- did she say who gave

18 her that instruction?

19      A.  Well, her immediate supervisor is Patrick

20 Campbell.

21      Q.  Did she identify Mr. Campbell as having -- as

22 being the person who gave her this instruction?

23      A.  I don't recall if it was Mr. Campbell or

24 perhaps even his supervisor.  I don't recall.

25      Q.  Do you recall if she identified who gave her
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 1 the instruction?

 2      A.  I believe she said the instructions came from

 3 our division.

 4      Q.  Who do you understand that to be?

 5      A.  Our division chief is Tiffany, Leone.

 6      Q.  So she's Patrick Campbell's superior?

 7      A.  That's correct.

 8      Q.  So your understanding was that Ms. Leone [sic]

 9 had instructed Ms. Roy to assign this task to you; is

10 that right?

11      A.  Yes.

12      Q.  And in connection with that assignment,

13 Ms. Roy gave you a computer printout identifying

14 particular complaint files that she wanted you to

15 review; is that right?

16      A.  Could you repeat that?

17      Q.  In connection with this assignment, Ms. Roy

18 gave you a computer printout of complaint files that

19 she instructed you to review?

20      A.  That's correct.

21      Q.  What were you to do upon your review?

22      A.  I was to review them in the same manner that I

23 review all health complaints.

24      Q.  Is that what she said?

25      A.  Yeah.
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 1      Q.  So the instruction was, "Please review these

 2 files."  And did she tell you they were closed files?

 3      A.  The computer printout list would have told me

 4 that.

 5      Q.  So you were aware that you had been instructed

 6 to reexamine files that had previously been closed by

 7 the Department; is that right?

 8      A.  Yes, I've done that before.

 9      Q.  Okay.  What did you understand was going to

10 happen with the work product that you produced from

11 that assignment?

12      A.  That it would be reviewed by my supervisor and

13 perhaps hers and -- chain of command, and possibly it

14 would be sent to our legal services division.

15      Q.  Now, how many other conversations with Ms. Roy

16 about this assignment did you have after that initial

17 conversation?

18      A.  Multiple conversations, the exact number, I

19 could not recall.

20      Q.  Was it more than 10, do you think?

21      A.  Probably.

22      Q.  More than 20?

23      A.  Probably not.

24      Q.  So would you speak with her about your

25 assignment two or three times a week?
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 1      A.  She would inquire how it was going two or

 2 three times a week, sure.

 3      Q.  How long did it take you, from the time of

 4 that first conversation with Ms. Roy where she gave you

 5 the assignment, for you to issue the first violation

 6 letter arising from that assignment?

 7      A.  Oh, within a day or two or three.

 8      Q.  Okay.  So looking at Exhibit 90, do you see

 9 that's the violation letter dated May 21, 2009?

10      A.  Mm-hmm, I see it.

11      Q.  Does that suggest to you the conversation you

12 had with Ms. Roy where she first gave you this

13 assignment occurred sometime a few days before May 21?

14      A.  It could have.

15      Q.  Well, could it have occurred after May 21?

16      A.  No.  It was before.  But you said "a few

17 days"?

18      Q.  Right.

19      A.  May have been a couple weeks.  I don't know

20 the exact date.  I don't recall it.

21      Q.  But I'm trying to understand.  I thought your

22 testimony was that, from the time of your initial

23 conversation to the time you issued your first

24 violation letter from that assignment, only a few days

25 transpired.  Did I misunderstand your testimony?
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 1      A.  No.

 2      Q.  Now, is Exhibit 90 the first violation letter

 3 you issued based upon this assignment?

 4      A.  I don't recall.

 5      Q.  Do you know how many violation letters you

 6 issued based on this assignment?

 7      A.  I really don't recall.

 8      Q.  Was it more than 10?

 9      A.  Yes.

10      Q.  Was it more than 20?

11      A.  Yes.

12      Q.  More than 30?

13      A.  I think so, yes.

14      Q.  Okay.  More than 50?

15      A.  No.

16      Q.  So somewhere between 30 and 50 violation

17 letters?

18      A.  My guesstimate is around 40.

19      Q.  When did you issue those letters, do you

20 believe?

21      A.  I believe in May and June, 2009.

22      Q.  Did you work on any other matters than this

23 assignment during that time period?

24      A.  Many.

25      Q.  Now, after the initial conversation that you
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 1 had with Ms. Roy -- strike that.

 2          So as I understand it, your testimony is you

 3 issued approximately 40 letters based on this

 4 assignment?

 5      A.  I'm guessing to the best of my recollection,

 6 if that's an accurate number.  I've stated that, and I

 7 will continue to state that.

 8      Q.  That's an approximation?

 9      A.  It will not change.

10      Q.  Do you remember how many complaint files you

11 examined for this assignment?

12      A.  My best recollection would be 80 to 100.

13      Q.  So am I correct to understand, you found

14 violations in a little under half of the files that you

15 examined?

16      A.  It's possible.  I'd have to -- I really would

17 have to see my work again to comment on that.  That

18 sounds possibly accurate.

19      Q.  Now, do you know who created the list of

20 complaint files that you were assigned?

21      A.  Yeah, I believe Ms. Roy did.

22      Q.  Do you know how she came to create that list?

23      A.  Not exactly.

24      Q.  What was your understanding?

25      A.  That she was given a time period and told to
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 1 do a run of PacifiCare files closed in that time period

 2 and do a run.

 3      MR. GEE:  Your Honor, I'm just going to make an

 4 objection for the record.  We take the position that

 5 this is attorney-client privilege.  It's what they're

 6 doing to put together the LSR.  I think he's testified

 7 to that.  It's the work that goes into that by their

 8 department.

 9      THE COURT:  I'm overruling that objection.  And if

10 that's why you haven't turned over the discovery to

11 them, then we need to have an in camera review of the

12 documents because that particular document that he was

13 given with a list was not generated by the attorney and

14 given to him.

15          It may have gone through different things, but

16 we've gotten to a point in this case where I'm not

17 buying that that is attorney-client privilege.  We've

18 gone too far down that road.  So if that's the reason

19 it hasn't been turned over, then I need an in camera

20 review of those documents.  And we need to see what

21 needs to be turned over.

22      MR. McDONALD:  Your Honor, my observation would

23 be --

24      THE COURT:  It may be just limited to the ones

25 that you've now included because clearly there seem to
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 1 be more.  I only count -- I think I counted 13 -- 12 or

 2 13 files that were created between -- that were charged

 3 or put into evidence between May 21st, 2009 and June

 4 16th, 2009.  So it may be limited, what needs to be

 5 turned over.  But we've gone too far down that road.

 6      MR. GEE:  We'll look into it, your Honor.

 7      THE COURT:  All right.

 8      MR. McDONALD:  Thank you, your Honor.

 9          Is there a question pending?

10      THE COURT:  Did you want to take a break?

11      MR. McDONALD:  Yeah, sure.

12      THE COURT:  Let's take a 10-minute, 15-minute

13 break.

14          (Recess taken)

15      THE COURT:  Okay.  We'll go back on the record.

16 Go ahead.

17      MR. McDONALD:  Thank you, your Honor.

18      Q.  Now, Mr. Masters, you testified that sometime

19 in May you had an initial conversation with your

20 supervisor, Ms. Roy, in which she instructed you to

21 reexamine some number of closed PacifiCare complaint

22 files; is that right?

23      A.  That's correct.

24      Q.  And as specifically as possible, do you recall

25 what you were instructed to do?
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 1      A.  As I previously stated, I was to review them

 2 in the normal manner, which we do have regulatory

 3 review on all complaint files.

 4      Q.  Had the Department issued -- strike that.

 5          Did your instruction include reviewing any

 6 files where the Department had issued a violation

 7 letter to determine if no or fewer violations should

 8 have been found?

 9      A.  I was instructed to review all the files on

10 the list and to review them as if they were just

11 received new, re-review them.

12      Q.  To your knowledge, had violation letters been

13 issued with respect to any of those complaint files?

14      A.  I believe there had been some.

15      Q.  Was it your understanding that you were to

16 review those files to determine if no or fewer

17 violations should have been found rather than what was

18 identified in the issued violation letter?

19      A.  Specific instructions to that effect?

20      Q.  Uh-huh.

21      A.  No.

22      Q.  I think you testified that you looked at

23 approximately 100 or 120 files; is that right?

24      THE COURT:  I believe his testimony was "80 to

25 100."
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 1      THE WITNESS:  I believe it was 80 to 100.

 2      MR. McDONALD:  Okay.  Thank you, your Honor.

 3      Q.  Do you have a recollection of how many of

 4 those files already had violation letters issued?

 5      A.  No, I don't.

 6      Q.  Did the computer printout that you were

 7 provided, did that indicate whether or not violation

 8 letters had been issued?

 9      A.  On closed files, it would.

10      Q.  After your first conversation -- well, let me

11 strike that.

12          Did you, in the initial conversation with

13 Ms. Roy, discuss anything else about your assignment

14 other than what you've already told us?

15      A.  About what we've already -- what I've already

16 answered to your previous questions?  I don't recall.

17      Q.  So is it your testimony that what you've

18 testified to thus far about this initial conversation

19 where you were given this assignment and the computer

20 printout fairly states the substance of that first

21 conversation?

22      A.  Of course.

23      Q.  Do you remember when you had your second

24 conversation with Ms. Roy --

25      A.  No.
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 1      Q.  -- about this assignment?

 2          Wait for me to finish with question.

 3          Was it within a week of the initial

 4 conversation?

 5      A.  Are you finished with your question?

 6      Q.  I am.

 7      A.  Probably, yes.

 8      Q.  Do you remember the substance of that

 9 conversation?

10      A.  My best recollection is, "How is the project

11 going?"

12      Q.  So Ms. Roy inquired of you as to the status of

13 the project?

14      A.  That's correct.

15      Q.  And do you recall what you responded?

16      A.  "Doing the best I can."

17      Q.  Did she ask you if you had issued any

18 violation letters?

19      A.  I don't recall that.

20      Q.  So was this a simple two-sentence

21 conversation:  "How is it going?"

22          And you responded with an explanation of the

23 status?

24      A.  That's what I recall.

25      Q.  There was no other conversation about this
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 1 assignment in that second communication?

 2      A.  Not that I recall.

 3      Q.  How about the next time you discussed it with

 4 Ms. Roy?  What was the substance of your discussion?

 5      A.  Same substance -- what was the status, how

 6 many files had been reviewed.

 7      Q.  Now, looking at Exhibit 90, that's the

 8 violation that's dated May 21st, 2009.  Do you know how

 9 many conversations you had with Ms. Roy before you

10 issued this letter?

11      A.  No.

12      Q.  And you note -- looking at Exhibit 91, it's

13 also a violation letter dated May 21.  Do you see that?

14      A.  I see that.

15      Q.  And Exhibit 92 is a violation letter dated

16 May 22.  Do you see that?

17      A.  I see that.

18      Q.  Now, prior to issuing these three letters, did

19 you have any communications with Ms. Roy other than her

20 inquiring about the status and your response that you

21 were working on it?

22      A.  No.

23      Q.  Did you prepare any documents besides these

24 violation letters in connection with this assignment?

25      A.  When I concluded review of the files, the
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 1 assignment included preparing a legal service referral,

 2 which summarizes the finding.

 3      Q.  Is that the only other document you prepared?

 4      MR. GEE:  Other than the violation letters?

 5      MR. McDONALD:  Right.

 6      THE WITNESS:  I believe so.

 7      MR. McDONALD:  Q.  Now, the final letter that's

 8 marked Exhibit 102 is dated June 16th, 2009.  Do you

 9 see that?

10      A.  I see that.

11      Q.  Now, between the time of your first

12 communication with Ms. Roy about this assignment and

13 the date of the Exhibit 102, did you have any other

14 conversations with Ms. Roy about this assignment other

15 than her inquiry to you about the status and your

16 advising her that you were working on it?

17      A.  No.

18      Q.  Did she ever ask you, "How many letters have

19 you issued?"

20      A.  No.

21      Q.  Did you send her copies of letters?

22      A.  No.

23      Q.  Did you prepare any sort of report as to the

24 status of your review of the files?

25      A.  Not until the final legal service referral
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 1 report, if you want to consider that a report.

 2      Q.  Did she receive a copy of that legal service

 3 referral, Ms. Roy?

 4      A.  I'm sure I would have forwarded her a copy.

 5      Q.  Was that one way for you to apprise her about

 6 your status of proceeding to complete the assignment,

 7 by providing to her a copy of the legal services

 8 referral?

 9      A.  It's procedures for doing a legal services

10 referral.

11      Q.  Was there any other method for Ms. Roy to know

12 that you had issued a violation letter for any of these

13 files other than through her receipt of the legal

14 service referral?

15      A.  I wouldn't know.  She -- required that from

16 me --

17          (Reporter interruption)

18      THE WITNESS:  I wouldn't know.  If she required

19 that from me specifically....

20      THE COURT:  Now that answer doesn't make any

21 sense.

22          Could you read the question?

23          (Record read)

24      THE COURT:  So basically you don't know.

25      THE WITNESS:  Yeah.  I meant, "I wouldn't know."
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 1 Then there was a pause.

 2      MR. McDONALD:  Q.  So you did not direct to

 3 Ms. Roy any document to apprise her of the status or

 4 result of your work on this project; is that correct?

 5      A.  Perhaps an e-mail, if I was sent an e-mail

 6 asking me, "How far along?  When is it going to be

 7 completed?"  But it's the same thing we would have --

 8 we would exchange verbally.

 9      Q.  Okay.  So there may be an e-mail exchange

10 where you would have apprised her that you've gotten

11 through a certain number of files?  Is that one of the

12 things?

13      A.  There could be.

14      Q.  Would you have apprised her that you'd issued

15 a certain number of violation letters?

16      A.  I don't believe so.

17      Q.  Okay.  In the very first meeting when Ms. Roy

18 gave you the assignment, did she give you a date by

19 which you were to conclude the assignment?

20      A.  As soon as possible.

21      Q.  So she did not give you a precise date but

22 said, "Complete it as soon as possible"?

23      A.  Not on the first verbal discussion.

24      Q.  How about subsequent to the first discussion

25 you had with her?  Did she give you a deadline?
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 1      A.  Toward the end of the project, I believe I was

 2 given a deadline.

 3      Q.  Do you remember how that deadline was

 4 communicated to you?

 5      A.  I don't recall if it was verbal or by e-mail

 6 or both.

 7      Q.  Do you recall what that deadline was?

 8      A.  It was in June.  I don't recall the specific

 9 date.

10      Q.  Were you told why that deadline had been set?

11      A.  Nope.

12      Q.  Were you aware at the time that this

13 proceeding may go forward to hearing?

14      A.  I wasn't.

15      Q.  Did you ask why you were being given this

16 assignment?

17      A.  No, I didn't ask.

18      Q.  At the time you were given this assignment, I

19 trust you had a pretty heavy work load already,

20 correct?

21      A.  Yes, I did.

22      Q.  It's true, is it not, that both manuals that

23 we looked at set a work process goal of trying to

24 complete matters within 45 days of the receipt of

25 information, right?
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 1      A.  Yes.

 2      Q.  It's true, is it not, that you were having

 3 difficulty meeting that work process goal with many of

 4 your files?

 5      A.  Yes.

 6      Q.  So you were now being given an assignment to

 7 look at between 80 and 100 additional files, correct?

 8      A.  Yes.

 9      Q.  You didn't ask anybody why?

10      A.  I didn't ask specifically why, no.

11      Q.  Did you ask generally?

12      A.  No.

13      Q.  Did you discuss with anyone why you were given

14 this assignment?

15      A.  Yes.  I assumed it was -- I was given this

16 assignment; I was told it was going to be a supplement

17 to the legal service referral that we had previously

18 submitted.  And I've already testified to that effect;

19 so that's still my answer

20      Q.  Now, in the course of undertaking this review,

21 did you discuss this assignment with anyone besides

22 Ms. Roy?

23      A.  I may have discussed it with my bureau chief,

24 Patrick Campbell, and/or Leone Tiffany, the division

25 chief.
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 1      Q.  When do you think you may have discussed this

 2 assignment with either of these people?

 3      A.  Off and on during May and June, while it was

 4 in progress.

 5      Q.  Were these conversations that you initiated,

 6 or were they initiated by the other people?

 7      A.  I don't recall who initiated the conversation.

 8      Q.  Do you recall more than one conversation?

 9      A.  I believe so, more than one.

10      Q.  And can you recall for the first conversation

11 you had with Mr. Campbell, what the substance of that

12 conversation was?

13      A.  Status, "How is it going?  When will it be

14 complete?"

15      Q.  So was it a conversation that was initiated by

16 Mr. Campbell asking you about the status of the

17 assignment?

18      A.  It could have been I volunteered to tell him

19 how the project was going, or he may have solicited

20 from me.

21      Q.  Do you recall if any of these communications

22 were by e-mail or other written form?

23      A.  They could have been.

24      Q.  And do you think you may have initiated some

25 of these conversations to provide to Mr. Campbell --
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 1 let's focus on him, initially -- a status report of the

 2 progress of your work on this assignment?

 3      A.  I think I just answered that and said I may

 4 have initiated it and he may have asked me.  During the

 5 normal course of business, it would be a routine item

 6 to discuss.

 7      Q.  So do you typically discuss with Mr. Campbell,

 8 your supervisor's supervisor, the status of your

 9 progress on work assignments?

10      A.  On some work assignments.

11      Q.  What kind of work assignments do you discuss

12 the status with Mr. Campbell?

13      A.  It could be a catastrophic medical claim,

14 somebody is in peril of life; it could be a PLHIC

15 assignment; it could be a long-term care and senior

16 abuse assignment; it could be a training assignment; it

17 could --

18      Q.  Thank you.  Now, how many communications with

19 Mr. Campbell do you think you had during the course of

20 your assignment regarding the status?

21      A.  A handful, perhaps.  I don't --

22      Q.  Was it discussed in the context of your

23 obligation to attend to this assignment which required

24 you to spend less time on other matters?

25      A.  Not specifically, no.
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 1      Q.  Now, how about with -- is it Ms. Tiffany?  Is

 2 it Leone Tiffany?

 3      A.  Correct.

 4      Q.  How many times did you have a discussion with

 5 her about this assignment?

 6      A.  Maybe two or three brief discussions.

 7      Q.  Do you know if -- and who initiated those

 8 discussions?

 9      A.  I believe she probably would have.

10      Q.  Were these communications in writing or oral?

11      A.  They could be verbal or an e-mail.  Pretty

12 much, "How is it going?  What's the status," et cetera,

13 same as --

14      Q.  Okay.  So your recollection is you received a

15 few -- a couple inquiries from Ms. Tiffany regarding

16 the status of your work on this assignment?

17      A.  Yes.

18      Q.  And was there any instruction to you

19 communicated by Ms. Tiffany for this assignment?

20      A.  Just what I previously stated, to review the

21 file, to perform a regulatory review of all the files.

22      Q.  Was there an instruction to get it completed

23 by a date certain?

24      A.  Toward the end of the assignment, I was given

25 a deadline date in June.  I don't recall the specific
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 1 day in June.

 2      Q.  Who gave you that assignment, the deadline?

 3      A.  It was communicated to me directly from

 4 Janelle Roy.

 5      Q.  Did she tell you who had given her that

 6 deadline?

 7      A.  Normally she would say something like

 8 "management."

 9      Q.  So as to Mr. Campbell, have you told us the

10 substance of each of your communications with him

11 regarding this assignment?

12      A.  Yes.

13      Q.  Regarding Ms. Tiffany, have you told us

14 everything about the substance of your communications

15 with her about this assignment?

16      A.  To the best of my recollection.

17      Q.  With respect to Ms. Roy, have you testified to

18 the substance of all of your communications with her

19 regarding this assignment?

20      A.  To the best of my recollection.

21      Q.  Thank you.  Is there anyone else with whom you

22 communicated regarding this assignment?

23      A.  No, I don't believe so.  I don't recall any

24 other parties involved.

25      Q.  Did you have any discussion, for example, with
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 1 any of the officers who previously had reviewed any of

 2 these files?

 3      A.  I don't recall doing that.

 4      Q.  So when you looked at a file, you didn't

 5 inquire of the original assigned officer as to why he

 6 or she had reached the conclusion he or she had

 7 reached; is that right?

 8      A.  I don't recall doing that.

 9      Q.  Now, turning back to what's been marked

10 Exhibit 5100 -- 5,100 -- which is the documents that

11 relate to the violation letter Exhibit 102.

12          It's not in the binder, Mr. Masters.  It's

13 this document (indicating).

14      A.  Oh, okay.

15      Q.  If you could look at the third page in.  It's

16 marked CDI 00214626.

17      A.  I'm looking at it.

18      Q.  And you see at the top, it says "File Number,"

19 and it reads "6327171"?

20      A.  It does.

21      Q.  And that ties to the file number shown on

22 Exhibit 102, correct?

23      A.  Yes.

24      Q.  This is a form, is it not, that the compliance

25 officer typically completes as he or she is conducting
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 1 the review of the documents in the file, right?

 2      A.  It's an aid we typically use.

 3      Q.  Now, if you look down into the -- near the

 4 bottom, do you see about the third line up from the

 5 bottom the phrase "Unjustified Complaint," "Question of

 6 medical fact," do you see that?

 7      A.  Yes, I do.

 8      Q.  Is it fair to say these are conclusions that

 9 Ms. Tran reached based on her review of the file?

10      A.  Those were Laurey's notes.

11      Q.  Likewise, the bottom line, "No violations," is

12 it, again, fair to conclude that those were conclusions

13 that she reached based on her review of the file?

14      A.  It appears so.

15      Q.  And that appears on the next page that shows

16 "Unjustified complaint," "Zero violations found"?

17      A.  Yes.

18      Q.  You had no discussions with Ms. Tran about

19 this file, did you, before you issued the letter dated

20 June 16th, 2009?

21      A.  No, I don't recall any.

22      MR. McDONALD:  I think I'll get this next series

23 of pages marked as an exhibit.  It's a five-page

24 document starting Bates CDI 00221350.

25      THE COURT:  This is 5101.  And it's File
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 1 No. 6358249.

 2          It has confidential designation.  Can you

 3 check that?

 4      MR. GEE:  Yes, your Honor.

 5      THE COURT:  All right, the confidential

 6 designation will be removed.

 7          (Respondent's Exhibit 5101 marked for

 8           identification)

 9      MR. McDONALD:  Q.  Now, Mr. Masters, if you look

10 at what's been marked Exhibit 5101, on the front page

11 do you see the file number shown on the folder?  And

12 can you confirm that that matches the file number shown

13 on the violation letter you issued on June 5th, 2009

14 that's been marked Exhibit 101?

15      A.  Yes.

16      Q.  And am I correct that the name "Joan Wong"

17 that's marked on the front page of Exhibit 5101 is the

18 name of a compliance officer at the Department?

19      A.  That's correct.

20      Q.  Does this indicate that Ms. Wong was assigned

21 this file originally?

22      A.  It does.

23      Q.  And your letter, marked Exhibit 101, indicates

24 that this involves a complaint that was filed July

25 15th, 2008, correct?
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 1      A.  My letter does indicate that.

 2      Q.  So that was after the OSC was issued in

 3 January 2008, correct?

 4      A.  That's correct.

 5      Q.  If you look at the last page on Exhibit 5101,

 6 that's Page CDI 00221354.  This is a closing letter

 7 that Ms. Wong issued to the provider; is that right?

 8      A.  It appears so.

 9      Q.  If you could review --

10          Let's turn to Exhibit 100.

11          Let me ask you this.  Do you have a

12 recollection -- going back to Exhibit 102, I'm sorry,

13 June 16th, 2009, do you know if this was the final

14 violation letter you issued based on the assignment you

15 received from Ms. Roy?

16      A.  No, I don't know if it's the final one.

17      Q.  But your recollection is you finished that

18 assignment in June of 2009?

19      A.  Yes.

20      Q.  When you finished the assignment, did you

21 create any documentation other than the legal service

22 referral that you've already testified about?

23      A.  I don't recall creating any other document.

24      Q.  There was no final summary document that you

25 did that you recall?
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 1      A.  The legal service referral would be final

 2 summary.

 3      Q.  Would that document recite what you had done

 4 with respect to each of the files to which you -- that

 5 were assigned to you?

 6      A.  Yes.

 7      Q.  So let me make sure I understand it.  Is the

 8 legal service referral -- and the Department can raise

 9 an objection if it wants -- does it contain a summary

10 of -- why don't you tell us what's in the legal service

11 referral.  What information is communicated?

12      MR. GEE:  We'll object for the record.  This is

13 the document that is actually given by the client to

14 the attorney requesting legal services.

15      THE COURT:  I'm going to sustain the objection.

16      MR. McDONALD:  Your Honor, what I'd like to find

17 out is, it sounds like there was a summary document

18 that was created.

19      THE COURT:  Right.

20      MR. McDONALD:  What I'd like to find out is what

21 pieces of information would be included -- is it the

22 name of the complainant, the file number?  Was there a

23 previous violation letter issued with X number of

24 violations and a new violation letter issued with Y

25 number of violations?
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 1      THE COURT:  I understand that, but if it's a

 2 referral to the legal department, I believe they have

 3 the right to keep that particular document

 4 confidential.  I'm not sure -- you know, it seems to me

 5 that there's some other way that we could find out what

 6 the last date is, if that's what you want to know.

 7      MR. McDONALD:  That's part of it.  Frankly, the

 8 other -- what I'm looking for is to determine if there

 9 was a summary document that was created that showed --

10 he already testified he received a printout.

11          What I'd like to know is if there's basically

12 an update of that printout.  To the extent that they

13 characterize that as a legal service referral, I think

14 we would be entitled --

15      THE COURT:  That's a different issue.

16      MR. GEE:  He can ask that, if it's not part of the

17 legal service referral, if there was a separate

18 document that was created.

19      THE COURT:  If that document's entered into the

20 computer as a summary --

21      MR. McDONALD:  But, your Honor, we already heard

22 testimony from the witness that the only way,

23 apparently, that his boss became aware of his written

24 progress was through this legal service referral so

25 that there was a document that was created that may
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 1 have been sent to a lawyer -- you know, we don't have

 2 testimony on that.

 3          But we do know that it was given to a

 4 nonlawyer, his supervisor, that apprised her of the

 5 status of his work on the assignment.  And we think

 6 it's pertinent to --

 7      MR. GEE:  They're all the client, for purposes of

 8 the attorney-client privilege.

 9      THE COURT:  I guess I need to look at the document

10 and see what the document looks like.  So I guess I

11 need to look at a copy of the summary and see if it is

12 a legal --

13      MR. GEE:  The legal services referral that was

14 sent from -- to the attorney?

15      THE COURT:  Concerning the work that he did on

16 those 80 to 100 files, see if it's privileged or not or

17 if all of it is privileged or some of it is privileged

18 and where it went.

19          Let's move on from that.

20      MR. McDONALD:  Okay.  Thank you, your Honor.

21          Let's turn to Exhibit 100.  I'd like to have

22 mark as an exhibit an eight-page document that starts

23 Bates CDI 00221049.

24      THE COURT:  All right.  5102 is a file,

25 No. 6307604.
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 1          (Respondent's Exhibit 5102 marked for

 2           identification)

 3      MR. McDONALD:  Q.  Now Mr. Masters, if you can

 4 just initially confirm that the front page of this

 5 exhibit matches the file number shown on Exhibit 100.

 6      A.  Yes,

 7      Q.  And similar to Exhibit 102, this shows the

 8 name "Laurey Tran" on the outside of the file?

 9      A.  Yes.

10      Q.  If you look seven pages in to the Bates page

11 that ends 055, these are Ms. Tran's notes, are they

12 not?

13      A.  Yes.

14      Q.  And her conclusion was that this was an

15 "Unjustified complaint - policy provisions," "Zero

16 violations found," "Zero additional recovered," right?

17      A.  Yes.

18      Q.  An she sent a closing letter on April 28th,

19 2008?

20      A.  April 29.

21      Q.  29th, I'm sorry.  Thank you.  And the

22 complaint file had been closed, right?

23      A.  Yes.

24      Q.  Now, physically what happens when a complaint

25 file is closed?
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 1      A.  Typically, when a complaint file is closed,

 2 it's theoretically sent to our closed file room.

 3      Q.  Why do you say "theoretically"?

 4      A.  Because there's no space.

 5      Q.  Therefore, what happens?

 6      A.  It gets put in boxes and shoved under your

 7 working area and any possible place you can find.

 8      Q.  So when you were given this assignment, you

 9 had to physically -- you had to obtain the hardcopy

10 files?

11      A.  We had to pull the closed files, yes.

12      Q.  Who did that, pulling the closed files?

13      A.  Our office support person.

14      Q.  Was that done before you had -- were given the

15 assignment?

16      A.  No.  After.

17      Q.  Would that require the office support person

18 to go to each of the original assigned compliance

19 officers to determine the location of the closed files?

20      A.  I believe he had to do that in some instances.

21 Some were in the closed -- perhaps some were in a

22 closed file area that was designated for that.  I think

23 it would vary officer by officer.

24      Q.  Was it a single individual who was responsible

25 to locate and provide to you the hardcopy files?
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 1      A.  We only had one person.

 2      Q.  What's the name of that person?

 3      A.  Richard Onodugo.

 4      Q.  Can you try to spell that?

 5      A.  O-N-O-D-U-G-O.  It's phonetic.

 6      Q.  Do you know if he went to speak with the

 7 individual compliance officers who had the identified

 8 files?

 9      A.  He's in charge of our filing system, amongst

10 many other duties this poor individual has.  Great guy.

11          And I'm sure he would -- before he would enter

12 somebody's working area -- he's very polite and

13 courteous -- he would have certainly said, "Hey, where

14 do you think I might find this?  It's not in the

15 general closed file area."

16      Q.  Do you know if the compliance officers who

17 handled the complaint files initially were told that

18 you would be reexamining those files?

19      A.  It's a small office.  I don't know that they

20 were told.  It wasn't a secret.  I don't know.

21      Q.  You're not aware of any communication, any

22 e-mail or statement made in a general meeting advising

23 compliance officers that you would be taking on the

24 task of reexamining certain closed PacifiCare files?

25      A.  There was no meeting.
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 1      Q.  And there was no e-mail advising other

 2 compliance officers to that effect?

 3      A.  I don't recall any.

 4      Q.  Now, I think you already testified, you did

 5 not have a discussion with Ms. Tran about your review

 6 of Exhibit 102; is that right?

 7      A.  I believe I stated I don't recall any

 8 discussion with her.

 9      THE COURT:  I'm sorry.  I forgot to ask about the

10 confidentiality of 102 -- 5102.  Any objection?

11      MR. GEE:  No objection, your Honor.

12      THE COURT:  All right.  Sorry.  Go ahead.

13      MR. McDONALD:  Q.  So you did not initiate a

14 communication with any of the other compliance officers

15 apprising them that they might be asked to locate

16 certain closed files that they had handled?

17      A.  I don't recall doing that.

18      Q.  So as far as you know, a compliance officer

19 who handled a closed PacifiCare file might have first

20 learned that the file was needed by Mr. Onodugo?

21      A.  I wasn't present.  I don't know.

22      Q.  Do you know -- do you recall when you started

23 receiving those hardcopy files?

24      A.  Almost, you know, right away.  Either the day

25 of the assignment or the day after.
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 1      Q.  Was it your understanding that Mr. Onodugo

 2 began to locate and produce to you those files only

 3 after you had gotten the assignment?

 4      A.  That's my recollection, yes.

 5      Q.  Do you know who gave him the instruction to

 6 locate these files?

 7      A.  I'm not sure, but probably both Janelle Roy

 8 and myself, probably.

 9      Q.  Was he given a copy of the computer printout

10 that you previously testified that --

11      A.  I believe so.

12      Q.  To your knowledge, was anyone else besides

13 Mr. Onodugo provided a copy of that computer printout

14 with the list of complaint files to be reexamined by

15 you?

16      A.  No, not to my knowledge.

17      Q.  So you're not aware if Ms. Tiffany had a copy

18 of that sheet, that computer printout?

19      A.  I have no specific -- I'm not aware of it.

20      Q.  Likewise, you don't know if Mr. Campbell had a

21 list?

22      A.  I don't.

23      Q.  Do you know who created that list?

24      A.  Janelle Roy, I believe, created it.

25      Q.  Do you know how she created it?
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 1      A.  We have a procedure in our Oracle system for

 2 doing a computer run of the files.

 3      Q.  What was your understanding as to how she

 4 created it?  Did she enter dates?

 5      A.  Yes.

 6      Q.  And the name "PacifiCare"?

 7      A.  Yes.

 8      Q.  What other information would she have had to

 9 input to generate the list that she provided you?

10      A.  Pretty much a beginning and ending date of

11 PacifiCare.

12      Q.  So basically it was a list of all the

13 complaint files starting with a beginning date and

14 ending with an ending date?

15      A.  Yes.

16      Q.  Were they only closed --

17      A.  I believe so.

18      Q.  -- files?

19      A.  I believe so.

20      Q.  Did the list include files that you previously

21 had reviewed?

22      A.  I believe some of them did.

23      Q.  As to those files, did you reexamine them?

24      A.  Yes, I did.

25      Q.  Did you create any written memorialization of



1916

 1 your work on those files, the ones where you were

 2 reexamining your own work?

 3      A.  I don't recall doing so, but if -- it's

 4 possible I might have.

 5      Q.  In what situation might that have arisen?

 6      A.  If I issued an additional violation, that I

 7 noted an additional violation.  Or I may have put in an

 8 entry saying, "I'm re-reviewing this today as part of

 9 this project," just to memorialize what I was doing.

10      Q.  Do you recall, as to the files you had

11 previously been assigned that were included in this

12 list, did you issue any new violation letters?

13      A.  I don't specifically recall if I did or not.

14      Q.  Is there any document that would identify if

15 you had done that?

16      A.  I would have to review those files for that.

17      Q.  So does that mean to your knowledge --

18      A.  No document.

19      Q.  -- there's no document?

20          That information wouldn't be contained the

21 document you referenced as a legal service referral?

22      A.  If another violation letter was issued,

23 amended, corrected, added, that would be a document

24 that would be in the legal -- should be included in the

25 legal service referral.
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 1      Q.  I'm just trying to understand how --

 2      A.  Well, it would be an exhibit.

 3      Q.  An exhibit where?  I'm sorry.

 4      A.  In the legal service referral.

 5      Q.  If you had a file that you looked at in 2008

 6 and you issued a violation letter for three violations,

 7 three different statutes or regs, and then in 2009, you

 8 conducted this re-review and concluded that actually

 9 you found two more violations, was it -- do you think

10 you would have issued another violation letter?

11      A.  I believe so.  Theoretically.

12      Q.  Do you recall if that occurred in any

13 instance?

14      A.  I don't recall specifically.

15      Q.  Do you think it might have occurred?

16      A.  I think it might have occurred.

17      Q.  Now, other than the violation letter, is there

18 any document that memorializes that in 2008 you did an

19 analysis and concluded -- in this hypothetical that

20 I've given you -- you found three violations and in

21 2009 you've now found two more violations?  Is there

22 any document that summarizes that kind of analysis?

23      A.  No document.

24      Q.  Now, with respect to Exhibit 101 and what's

25 been marked Exhibit 5102, if you can turn to the --
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 1 wait a minute.  Strike that.

 2          Let's turn to Exhibit 99.  That's a one-page

 3 violation letter dated June 4th, 2009, CDI 00248384.

 4 Do you see that?

 5      A.  I do see that.

 6      Q.  Do you see that this references a complaint

 7 that was filed in January 2008?

 8      A.  That's what the letter states.

 9      MR. McDONALD:  I'd like to have marked as the next

10 exhibit a three-page document.  CDI 0023993 is the

11 first page.

12      THE COURT:  That would be marked as Exhibit 5103.

13 And 5103 is File No. 6303039.

14          (Respondent's Exhibit 5103 marked for

15           identification)

16      MR. GEE:  And no objection to removing the

17 confidentiality.

18      THE COURT:  Thank you.

19      MR. McDONALD:  Q.  Now, Mr. Masters, as to this

20 file, you can confirm that this cover page seems to

21 match the CSB file number shown on Exhibit 99; is that

22 right?

23      A.  Yes.

24      Q.  Do you see the name that's stamped on the

25 first page of Exhibit 5103, "Shirlon Jew"?
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 1      A.  Yes.

 2      Q.  Who is that person?

 3      A.  An insurance compliance officer in the claims

 4 service bureau.

 5      Q.  Does that indicate to you that this matter was

 6 originally assigned to -- is it Mr. or Ms. Jew?

 7      A.  Ms.

 8      Q.  And did --

 9      A.  Are you done?

10      Q.  I am now.

11          Looking at the last page of the Exhibit 5103,

12 the Bates that ends Bates 935, do you see that letter

13 to the provider?

14      A.  I see that.

15      Q.  The fourth paragraph indicates the Department

16 is closing the file?

17      A.  It does.

18      Q.  Can you review this letter.

19          Do you conclude that Ms. Jew found this

20 complaint to be justified or non-justified?

21      A.  Ms. Jew concluded this was not justified.

22      Q.  She did not find any violations, right?

23      A.  She did not.

24      Q.  And in contrast, you found it to be justified

25 and found a violation, right?
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 1      A.  Yes.

 2      THE COURT:  Can I ask a question?  Is this the

 3 same file that the witness reviewed?  Is this the

 4 complete file?

 5      MR. McDONALD:  No, I don't --

 6      MR. GEE:  I don't believe so.

 7      MR. McDONALD:  I don't believe so.

 8      THE COURT:  That's not true of any of the files

 9 that you've presented?

10      MR. McDONALD:  They've produced documents -- what

11 we're using as exhibits are documents that were

12 produced by the Department in a sequence.  You know, I

13 don't -- we can ask the witness.  I suspect that they

14 are not the complete file in any case.

15      MR. GEE:  I believe that it isn't the full

16 complaint file.  They've selected certain documents

17 from a full complaint file.

18      THE COURT:  Thank you.

19          The witness concurs with that?

20      THE WITNESS:  I do.

21      THE COURT:  Okay.  Thank you.

22      MR. McDONALD:  Q.  Now, as to these letters,

23 Exhibit 99, 100, 101, 102, what was your understanding

24 of the purpose in issuing those letters?

25      A.   I was performing a regulatory review of these
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 1 complaints.

 2      Q.  And therefore, what does that mean?

 3      A.  I reviewed them to see if PacifiCare processed

 4 these claims in compliance of insurance law, California

 5 insurance law.

 6      Q.  Did you have an understanding as to what was

 7 going to be done with these letters?

 8      A.  As previously stated, more than once, I

 9 believe, this was possibly going to be a supplemental

10 legal service referral.

11      Q.  Let's go to Exhibit 97.  This is another

12 violation letter.  This one you issued dated June 3,

13 2009; is that correct?

14      A.  Yes.

15      Q.  Do you want some water?

16      THE COURT:  He has water.

17      MR. STRUMWASSER:  I would -- he's an iron man, but

18 he's sick today.  I wonder if we shouldn't just --

19      THE COURT:  Let's take a ten-minute break.

20          (Recess taken)

21      THE COURT:  Okay.  We'll go back on the record.

22      MR. McDONALD:  Thank you, your Honor.

23      Q.  Mr. Masters, I think your testimony was, with

24 respect to this assignment that we've been talking

25 about this morning where you were tasked with reviewing
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 1 this number of PacifiCare closed complaint files, you

 2 did not create a summary document at the end of your

 3 work; is that right?

 4      A.  Other than the legal service referral being

 5 completed, yes.

 6      Q.  As you were completing each of the violation

 7 letters, did you -- what did you do besides issue the

 8 violation letter?  Did you do anything else?

 9      A.  I issued the violation letter.  I kept the

10 files with new -- I kept all the files together so that

11 I could prepare the legal service referral.

12      Q.  Did you send a copy of the violation letter to

13 anyone besides PacifiCare?

14      A.  No.

15      Q.  Did you make any entry in a computer data

16 system of the Department's when --

17      A.  Yes.  A copy goes to our office support.  They

18 tabulate violations for all the violations we issue.

19      Q.  Let me make sure -- so is your answer now

20 responding to my immediate prior question, asking did

21 you --

22      A.  Repeat it.

23      Q.  The question I had just asked you was, did you

24 make an entry in a computer data system?

25      A.  If I issued a violation, a new violation, yes.
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 1      Q.  And you physically would make that entry,

 2 right?

 3      A.  I would key it in.

 4      Q.  Now, you also I think just testified you would

 5 send a copy of the letter to someone?

 6      A.  No.  I would drop it in a bin where the office

 7 support, our clerical one person, would hopefully get

 8 to it.  And at that time, they were -- they keep track

 9 of violations for auto insurance, homeowner's

10 insurance, every violation for every file.

11      Q.  So let me make sure I understand.  You do your

12 review.  If you reach a conclusion that there were

13 violations, you would create a letter such as, for

14 example, Exhibit 97, send that out to the company.  You

15 would put a copy of that letter in the bin for the

16 clerical staff to pick up and then use to make entries

17 in a data system; is that right?

18      A.  I don't know what they do with them after I

19 drop them in the bin.

20      Q.  What do you understand the purpose of your

21 giving it or putting it in the bin is for?

22      A.  We put it in the bin because we're told to do

23 so.  And they tabulate raw numbers of violations for a

24 report that we stopped receiving over a year ago.

25      Q.  But as to these letters, the ones we're
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 1 talking about, the ones you issued in 2009, you

 2 continued in that process, putting it in a bin for

 3 tabulation by a clerical staff?

 4      A.  I put them in the bin.

 5      Q.  You don't know --

 6      A.  I don't know what happened to them after that.

 7 I -- I don't.

 8      Q.  So am I correct to understand you never saw a

 9 tabulation of violations as to PacifiCare?

10      A.  No.

11      Q.  So as I understand it, you sent a letter to

12 PacifiCare.  You put a copy of that letter in the bin

13 for apparent tabulation, which you're not clear on.

14 You also made a data entry in the Department's data

15 system; is that right?

16      A.  I am clear.  You're incorrect.  It's my

17 instructions to put it in the bin.  And yes, you are

18 correct that I key in a violation in our Oracle system

19 on a field, on a line.

20      Q.  What entry to you make?

21      A.  As I testified in December when you asked the

22 same exact question, I enter the code number of the

23 violation or the regulation number, and I enter

24 "PacifiCare" and the date that the violation occurred.

25      Q.  Do you enter the CSB file number?



1925

 1      A.  I don't have to.  I'm in the electronic file.

 2      Q.  So you're in the file for that CSB file

 3 itself?

 4      A.  Yes.

 5      Q.  So when a file is closed by the -- when one of

 6 these complaint files is closed by the preceding

 7 compliance officer, there's no restriction on you

 8 subsequently going in and modifying entries in that

 9 database for that particular complaint file?

10      A.  Only -- there is no restriction.

11      Q.  Okay.  Now, with respect to the series of

12 violation letters, were those the three actions that

13 you would perform to complete your work after you did

14 the file review?  If you found a violation, you'd send

15 PacifiCare a violation, you'd put a copy of the letter

16 in the bin, and you'd update the electronic file?

17 Would that complete your work on this project?

18      A.  On that file.

19      Q.  Then you also made some entry for the legal

20 service referral regarding that file; is that right?

21      A.  Yes.

22      Q.  Would you do that each time you completed your

23 review, or did you do that work at the tail end of the

24 project?

25      A.  All at the tail end of the project.
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 1      Q.  All right.

 2      MR. McDONALD:  I've got two documents, one that's

 3 one page and one that's two pages.  They're not

 4 subsequently numbered, so I just thought I'd have them

 5 marked as separate exhibits.

 6          The one-paged document is CDI 00220624, and

 7 the two-page document is --- starts CDI 00220628.

 8      THE COURT:  Is this the letter that comes out of

 9 this file?

10      MR. McDONALD:  I believe so.

11      THE COURT:  Do you have any objection to putting

12 them together?  We've already determined these aren't

13 complete files.

14      MR. GEE:  No objection.

15      THE COURT:  This is 5104, and it's

16 File No. 6300855.

17          (Respondent's Exhibit 5104 marked for

18           identification)

19      MR. GEE:  No objection to taking off the

20 confidential designation.

21      THE COURT:  Thank you.

22      MR. McDONALD:  Q.  Now, Mr. Masters, if you've had

23 a chance to look at the top page of what's been marked

24 Exhibit 5104, you'll note again that the file number

25 matches the CSB file number shown on Exhibit 97; is



1927

 1 that --

 2      A.  Yes.

 3      Q.  There's a handwritten name, looks to me to be

 4 C-H-I-U.  Does that seem correct to you?

 5      A.  That's correct.

 6      Q.  And if you look at the other pages of this

 7 Exhibit 5104, do you see, for example, a letter from

 8 M. Chiu which is Bates Page CDI 00220628?

 9      A.  Yes.

10      Q.  Who is M. Chiu?

11      A.  Mary Chiu is an associate insurance compliance

12 officer in the claims service bureau.

13      Q.  This indicates -- the letter that's -- ends

14 Bates 628 indicates that the Department is closing its

15 file February 28th, 2008; is that right?

16      A.  Yes.

17      Q.  And without a finding that the complaint was

18 justified?

19      A.  Yes.

20      Q.  And if you look at the following page that

21 ends Bates 629, Ms. Chiu has not found any violations?

22      A.  Yes.

23      MR. McDONALD:  And the next exhibit, I guess,

24 would be -- 5105?

25      THE COURT:  Correct.
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 1      MR. McDONALD:  It's a four-paged document.

 2 CDI 00220192 is the first page.

 3      THE COURT:  5105 will be marked as

 4 File No. 6303423.

 5          (Respondent's Exhibit 5105 marked for

 6          identification)

 7      MR. McDONALD:  Q.  Now, if you could look at

 8 Exhibit 95.

 9      A.  I see it.

10      Q.  If you could compare the file number shown on

11 that letter with the file number shown on the front

12 page of Exhibit 5105, they match, right?

13      A.  Yes.

14      Q.  Looking at the very last page of Exhibit 5105,

15 Bates number ending 195, do you see that Ms. Chiu found

16 no violations?

17      A.  Yes.

18      Q.  And the prior letter dated March 10th, 2008

19 indicates the Department was closing the file?

20      A.  Yes.

21      Q.  Then the immediate prior page that ends

22 Bates 193, is this a document you created in the course

23 of your review in June 2009?

24      A.  Yes.

25      Q.  Did you do this for each of the -- I'm sorry.
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 1 Strike that.

 2          Did you create this form of document for each

 3 of the complaint files that you reexamined for this

 4 assignment?

 5      A.  I don't recall doing it for each of these

 6 files, no.

 7      Q.  Do you recall creating it for this one?

 8      A.  Yes.

 9      Q.  Do you remember why?

10      A.  Because I found violations that were not

11 previously noted.

12      Q.  Isn't it true that, with respect to other

13 complaint files, you found violations that were

14 previously not noted?

15      A.  I believe that's true.

16      Q.  Is it your testimony that, in each of those

17 cases, you completed this form?

18      A.  I don't recall each one.  It could be.

19      Q.  Was it your practice to do that when you

20 performed this project?

21      A.  It's my normal practice.

22      Q.  In connection with this project?

23      A.  I treated this project as I would using my

24 normal procedures and practices.

25      Q.  So you would expect to have created this CSB
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 1 file review form, to fill it out where you found

 2 additional violations?

 3      A.  Yes.

 4      THE COURT:  Any objection to removing the

 5 confidential designation?

 6      MR. GEE:  No, no objection, your Honor.

 7      THE COURT:  All right.

 8      MR. McDONALD:  Q.  With respect to -- let's turn

 9 to Exhibit 94, Mr. Masters, if you could.

10          This is a violation letter that you sent June

11 2, 2009, correct?

12      A.  Yes.

13      Q.  Do you know if this was a file that you

14 originally handled or if someone else originally

15 handled it?

16      A.  This is not enough information.

17      MR. McDONALD:  Let me have marked as the next

18 exhibit a three-page document.  Bates No. CDI 00219855

19 is the first page.

20      THE COURT:  This is 5106, and it's

21 File No. 6305104.

22          (Respondent's Exhibit 5106 marked for

23           identification)

24      MR. GEE:  No objection to removing the

25 confidential designation.
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 1      THE COURT:  Thank you.

 2      MR. McDONALD:  Q.  Looking at the first page of

 3 Exhibit 5106, this matches the file numbers shown on

 4 Exhibit 94, correct?

 5      A.  Yes.

 6      Q.  This indicates that Barbara Love was the

 7 compliance officer initially assigned to this file; is

 8 that right?

 9      A.  Yes.

10      Q.  The notes that are shown on the Bates page

11 ending 856, are those your notes?

12      A.  Yes.

13      Q.  The handwritten notation that appears not to

14 be on a Post-It, which appears on the next page as

15 well, 857, is that your handwriting?

16      A.  No.

17      Q.  Do you know -- can you read it?  Do you know

18 what it says?

19      A.  Other than "Re" and hyphen, no.

20      THE COURT:  How about "submitted"?

21      MR. STRUMWASSER:  Identify everything but the

22 suffix.  "Resubmit" maybe?

23      THE COURT:  "Resubmit S"?  Okay.  Never mind.

24      THE WITNESS:  No.

25      MR. McDONALD:  Maybe if we can turn to
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 1 Exhibit 92.  I've got a four-page document that I'd

 2 like marked as the next exhibit, Bates starting

 3 CDI 00212643.

 4      THE COURT:  All right.  It's 5107.  It is

 5 File No. 6312246.

 6          (Respondent's Exhibit 5107 marked for

 7           identification)

 8      THE COURT:  And any objection to the confidential

 9 designation being removed?

10      MR. GEE:  No objection.

11      MR. McDONALD:  Q.  Now, Mr. Masters, looking at

12 the first page of Exhibit 5107 and comparing it to the

13 file number shown on Exhibit 92, do you agree that it

14 matches up?

15      A.  Yes

16      Q.  Is it your understanding that this complaint

17 file was originally assigned to Joan Wong?

18      A.  Yes.

19      Q.  Now, if you look at the last page of this

20 exhibit that ends 646, if you could review the top

21 paragraph, where there's a redaction.

22      A.  I have reviewed it.

23      Q.  Okay.  What do you understand the acronym

24 "SIU" to mean?

25      A.  "Special Investigations Unit."
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 1      Q.  Do you see that the last sentence of that

 2 paragraph makes reference to an M.D. who was being

 3 investigated by the insurer's SIU for possible billing

 4 irregularities?

 5      A.  I see that.

 6      Q.  What's your understanding about what special

 7 investigation units do, what function they perform?

 8      A.  For some reason, PLHIC -- PLHIC's special

 9 investigation unit is concerned about billing

10 irregularities of this particular M.D. provider.

11 So....

12      Q.  What would the -- to your understanding, what

13 would the SIU unit do?

14      A.  Well, my understanding, they may have some red

15 flag that there's some potential of improper claims

16 submission, possibly even fraud.

17      Q.  Have you seen instances where an insurer's SIU

18 unit was involved in an investigation that may have

19 caused a delay in payment to the provider?

20      A.  Have I ever -- yes.

21      Q.  Do you have any understanding as to insurer's

22 obligations to maintain an SIU unit?

23      A.  Yes.

24      Q.  What's your understanding?

25      A.  They're required by law to submit a form to
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 1 our Department, to our fraud unit, if they suspect

 2 fraud.

 3      Q.  That's typically done through the insurer's

 4 SIU unit?

 5      A.  That's my understanding.

 6      Q.  If you look at the immediately preceding page,

 7 which ends 645, if you can look at the top paragraph

 8 there -- actually, I guess, that entire page.  If you'd

 9 just look at that.

10      A.  I'm sorry.  Could you repeat that?

11      Q.  If you could just read that entire page, the

12 writing that ends on Bates 645.

13      A.  Okay.

14      Q.  Am I correct to understand that PacifiCare had

15 responded to a Department inquiry in July of 2008, and

16 apparently the Department had lost that response; then

17 the Department sent a follow-up letter?  Is that what

18 the acronym "F/U" means to you?

19      A.  "F/U" would indicate "follow up."

20      Q.  PacifiCare was able to present to the

21 Department documentation showing that it had mailed the

22 response in July of 2008; is that right?

23      A.  A UPS mailing label and tracking summary.

24      Q.  Confirming that there had been a delivery of

25 that response?
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 1      A.  UPS is confirming they delivered it for PLHIC.

 2      Q.  And at the bottom of that entry, do you see

 3 the entry saying, "Officer keeping file closed and not

 4 taking any further action"?

 5      A.  I see it.

 6      Q.  Now, when you got the file -- the immediately

 7 preceding page, ending 644, this is your worksheet

 8 using that CSB file review form; is that right?

 9      A.  Yes.

10      Q.  So your review analyzed it and found there to

11 be certain violations that are summarized on this

12 sheet?

13      A.  Yes.

14      Q.  And they are set forth in the letter that's

15 marked Exhibit 92; is that right?

16      A.  Yes.

17      Q.  I think your prior testimony was, with respect

18 to these files that you reviewed, that you did not

19 discuss -- you did not contact the claim officers --

20 strike that -- the compliance officers who previously

21 worked on these files when you conducted your

22 reexamination; is that right?

23      A.  I don't recall talking to any of the officers.

24      Q.  Do you recall if any of those officers

25 approached you to talk about your work on these files
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 1 that they had closed?

 2      A.  I don't recall any officer speaking to me

 3 about them.

 4      Q.  Do you remember any communication, whether

 5 written or oral, with another compliance officer about

 6 your project?

 7      A.  No.

 8      THE COURT:  So we've reached noon.  Let's go off

 9 the record for a minute.

10          (Discussion off the record)

11          (Whereupon, the luncheon recess taken

12           at 11:57 o'clock a.m.)
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 1                    AFTERNOON SESSION

 2                        ---o0o---

 3          (Whereupon, all parties having been duly

 4           noted for the record, the proceedings

 5           resumed at 1:41 o'clock p.m.)

 6          THE COURT:  We'll go back on the record.

 7      MR. McDONALD:  Thank you, your Honor.  I'd like to

 8 have marked as the next exhibit, which I believe is

 9 5108 --

10      THE COURT:  It is.

11      MR. McDONALD:  -- a two-page document, starts at

12 CDI 00212198.

13      THE COURT:  All right.  That will be marked as

14 5108, and it's File No. 6310361.

15          (Respondent's Exhibit 5108 marked for

16           identification)

17      THE COURT:  And this relates to which --

18      MR. McDONALD:  Exhibit 90, your Honor.

19      THE COURT:  Thank you.

20      MR. McDONALD:  Q.  Mr. Masters, if you could turn

21 to Exhibit 90 in the binder and confirm that the file

22 number shown on the first page of Exhibit 5108 matches

23 the file number shown in Exhibit 90.

24      MR. GEE:  And the confidentiality can be removed.

25      THE COURT:  Thank you.
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 1      THE WITNESS:  The numbers match.

 2      MR. McDONALD:  Q.  So this Exhibit 5108 shows us

 3 that this is a claim file that was originally assigned

 4 to Joan Wong, who is a compliance officer; is that

 5 right?

 6      A.  Correct.

 7      Q.  Turning to the second page of Exhibit 5108 --

 8 it's the Bates number ending 212199 -- do you see that

 9 there's a notation indicating in the top line or second

10 line from the top "Closing letter sent 5/28/08"?  Do

11 you see that?

12      A.  I do.

13      Q.  Does that indicate to you that this file was

14 closed at the end of May 2008?

15      A.  Yes.

16      Q.  Do you see in the next couple of lines that

17 the sentence, "However, due to elapsed time period

18 officer closing file without citing violation"?

19      A.  I do.

20      Q.  Do you see below that what appears to be --

21 looks like a Post-It?

22      A.  I believe that's correct.

23      Q.  Is that your handwriting?

24      A.  It is.

25      Q.  Maybe could you tell us what this says?
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 1      A.  "Change to 'J.'"

 2      Q.  What does that mean?

 3      A.  "Justified."

 4          "Add/input violations."

 5          "Check saved violation letter."

 6      Q.  Now let's go back to number one.  "Change

 7 to 'J'" -- that means a justified complaint?

 8      A.  Yes.

 9      Q.  Does that indicate that previously, prior to

10 your review, this had been not deemed a justified

11 complaint?

12      A.  Yes.

13      Q.  Then No. 2, "Add/input violations," what does

14 that refer to?

15      A.  That it's a note to myself to add and input

16 violations that relate to this complaint file.

17      Q.  Where would you be adding or inputting those

18 violations?

19      A.  Into my Oracle system, the violation, in the

20 screen on the one line in the field.

21      Q.  So is that the electronic claim file -- or

22 complaint file?

23      A.  Yes, it is.

24      Q.  Then the third item, what does this refer to?

25      A.  Occasionally I have system problems, saving my
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 1 letters.  So I wanted to make sure it got saved in the

 2 electronic file.

 3      Q.  Okay.  So I'm clear, there's a separate --

 4 there's an electronic file somewhere to which you save

 5 your violation letters?

 6      A.  Yes.

 7      Q.  Is that specific to this -- was that specific

 8 to this project?

 9      A.  For every complaint we have.

10      Q.  Is there a separate electronic file to which

11 you save violation letters associated with each

12 complaint, or is there a single violation letter file?

13      A.  No, it's on each complaint file.  There are

14 different screens, and each complaint file has a screen

15 for notes and letters and another screen for

16 violations.

17      Q.  Okay.  So this was a reminder for you to save

18 to that -- the electronic complaint file the violation

19 letter you had sent on this file; is that right?

20      A.  I was going to make sure the system saved the

21 letter I wrote after I closed it by clicking "close."

22      Q.  When you say "the system," is that the

23 electronic file for --

24      A.  Electronic file.

25      Q.  -- for this complaint?
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 1      A.  For this complaint.

 2      Q.  Okay.  Thank you.

 3          So we just addressed Exhibit 90.  That's the

 4 letter that's dated May 21, 2009.  Am I correct that

 5 the violation letters that precede Exhibit 90 were all

 6 prepared before you received the assignment from

 7 Ms. Roy that you testified about this morning?

 8      A.  Could you repeat that?

 9      Q.  Sure.  Exhibit 90 is a violation letter dated

10 May 21, 2009?

11      A.  Right.

12      Q.  I believe your earlier testimony was that you

13 believe you issued this letter after you had had the

14 instruction from Ms. Roy to take on this new

15 assignment, correct?

16      A.  Yes.

17      Q.  Now, looking back at Exhibit 89 and all of the

18 other violation letters that precede Exhibit 89, am I

19 correct to understand that those letters you issued

20 before you had the assignment from Ms. Roy that you

21 testified to in -- that came to you in May of 2009?

22      A.  What other violation letters do you refer to?

23      Q.  Exhibits 36 to 89.

24      THE COURT:  The last date being March 13, 2009.

25      THE WITNESS:  36 through --
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 1      MR. McDONALD:  Q.  89.

 2      A.  89.  Thank you.  I'm sorry.

 3      THE COURT:  The date on 36 is August 9th, 2006?

 4      THE WITNESS:  Yes.  August 9th, 2006, your Honor.

 5      THE COURT:  Right.  That's the first one.  Then it

 6 goes up to March 13th, 2009.

 7      THE WITNESS:  Yes, that's correct.

 8      MR. McDONALD:  Q.  If you can look at Exhibit 58,

 9 it's a violation letter dated February 19th, 2008.

10      A.  I see it.

11      Q.  Now, do you recall yesterday reviewing the

12 order to show cause in this case and seeing that it was

13 dated late January 2008?  Do you recall that?

14      A.  Yes.

15      Q.  So am I correct to understand that the

16 violation letter that's been marked Exhibit 58 was

17 issued by you after the order to show cause was issued?

18      A.  It appears so.

19      Q.  Then likewise, looking one exhibit earlier,

20 Exhibit 57 is a violation letter dated January 10th,

21 2008?

22      A.  I see that.

23      Q.  And am I correct to understand that that

24 violation letter was issued before the order to show

25 cause was issued in this case?
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 1      A.  It was.

 2      Q.  Now, with respect to the violation letters

 3 that you issued after the order to show cause preceding

 4 had been -- before the order to show cause itself had

 5 been issued, that being Exhibits 58 and beyond, did you

 6 have discussions with Ms. Roy regarding your assignment

 7 to review PacifiCare complaints other than the May of

 8 2009 assignment that you discussed?

 9      A.  No.

10      Q.  So am I correct to understand that the

11 violation letters that you issued and that are marked

12 Exhibits 58 through 89 were prepared by you without an

13 instruction to conduct a -- an examination of

14 complaints dealing with PacifiCare?

15      MR. GEE:  Ambiguous.

16      THE COURT:  Do you understand the question?

17      THE WITNESS:  No.

18      THE COURT:  I think he's asking you if the

19 exhibits between 58 and 89 were part of your regular

20 special assignment and you weren't reviewing somebody

21 else's work.

22      THE WITNESS:  Yes.

23      MR. McDONALD:  Q.  So it was part of your regular

24 assignment to conduct the review and issue the letters

25 that have been marked Exhibit 58 through 89; is that
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 1 correct?

 2      A.  To the best of my recollection, yes.

 3      Q.  And at this period of time, starting in

 4 February 2008, you were no longer assigned to the

 5 PacifiCare team under Nicoletta Smith; is that correct?

 6      A.  That's correct.

 7      Q.  Do you recall having discussions with any

 8 superiors at the Department regarding these violation

 9 letters?

10      THE COURT:  When you say "these" --

11      MR. McDONALD:  Q.  Exhibits 58 through 89?

12      A.  No.

13      Q.  So it's your testimony that these Exhibits 58

14 through 89 were prepared by you in the ordinary course

15 of performing your functions as a compliance officer?

16      A.  That's the best of my recollection, yes.

17      Q.  By that, am I correct to understand that you

18 received an assignment of a particular complaint that

19 you then reviewed and made your assessment and issued a

20 violation letter as you concluded the facts warranted?

21      A.  I performed a regulatory review on each of

22 these compliant files.

23      Q.  Well, had they been assigned to you?

24      A.  They had been assigned to me.

25      Q.  Are you aware if any of these files,



1945

 1 complaints, from Exhibit 58 to 89, were previously

 2 assigned to another compliance officer before you

 3 conducted a regulatory review?

 4      MR. GEE:  Asked and answered.

 5      THE COURT:  I don't remember if it was asked and

 6 answered or not.  Go ahead.

 7      THE WITNESS:  You want me to answer?

 8      THE COURT:  Yeah, sure.

 9      THE WITNESS:  Okay.  These appear to be all files

10 that were originally assigned to me.

11      MR. McDONALD:  Q.  Originally assigned to you?  Is

12 that what you --

13      A.  To me.

14      Q.  Now, as to the format of the letters, maybe we

15 could just look at -- maybe two of them, Exhibits 36

16 and 37.  If you look at Exhibit 36, a one-page

17 document, Bates number ending 48527.  The fourth

18 paragraph down in that letter, do you see it starts

19 with the phrase, "In compliance with"?

20      A.  I see that.

21      Q.  Am I correct to understand that where the

22 violation letter indicates that the complaint is

23 justified that the letter typically will include

24 language to this effect?

25      A.  Yes.
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 1      Q.  If you turn to the next exhibit, which is

 2 Exhibit 37, which is a two-paged document, Bates CDI

 3 00049284 is the first page, if you could review that

 4 letter.

 5          (Whereupon, Mr. Velkei and Mr. Kent

 6           enter the courtroom)

 7      THE WITNESS:  Okay.

 8      MR. McDONALD:  Q.  Am I correct to understand that

 9 the absence of the language that we just looked at in

10 Exhibit 36, the absence of that language in this letter

11 indicates that you did not conclude that this complaint

12 was justified?

13      A.  Yes.

14      Q.  That is generally true with respect to all of

15 the letters?

16      A.  Yes.

17      Q.  Now, yesterday I asked you a few questions

18 about how you applied certain provisions of law -- I

19 think it was just the provisions of the Insurance Code.

20 I'd like to draw your attention again to -- and this

21 need not be marked, your Honor.

22          This is just a copy of a portion of the

23 Insurance Code Section 790.03.  And in particular, on

24 the left column, under Subdivision (h), now, it's true,

25 isn't it, that the violation letters that have been
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 1 marked Exhibits 36 to 102 include findings that

 2 PacifiCare care violated Subdivisions (h)(1), (h)(3),

 3 and (h)(5) of Insurance Code Section 790.03; isn't that

 4 correct?

 5      A.  All of them?

 6      Q.  No, but they're -- within that series of

 7 violation letters, you have found violations of those

 8 three subdivisions at least once?

 9      A.  I'm looking at No. 36.

10      MR. GEE:  Do you want him to go through all of

11 the --

12      MR. McDONALD:  No, no.

13      THE WITNESS:  I'm looking at 36, and it has a

14 violations of 790.03(h)(1).

15      MR. McDONALD:  Q.  If you want, we can go through

16 and I can find the (h)(3) and (h)(5) violations.

17          If you look at Exhibit 38.

18      A.  I see it.

19      Q.  And if you look at the bottom of the page,

20 it's Bates CDI 00224087.  Do you see a violation found

21 of Subdivision (h)(3) of Insurance Code Section 790.03?

22      A.  I do.

23      Q.  If you look at Exhibit 45, do you see in the

24 third paragraph a reference to Section 790.03(h)(5) --

25      A.  I see it.
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 1      Q.  -- where you found violations?

 2      A.  I did.

 3      Q.  So turning back to the copy of -- the one-page

 4 copy of the statute that I presented to you, yesterday,

 5 you testified about your interpretation of Subdivision

 6 (h)(1).  Do you recall that?

 7      A.  I do recall testifying about that.

 8      Q.  What I'd like to draw your attention to is

 9 Subdivision (h)(3).  What that reads is, "Failing to

10 adopt and implement reasonable standards for the prompt

11 investigation and processing of claims arising under

12 insurance policies."

13          Okay?  And you're familiar with that statutory

14 provision?

15      A.  Yes.

16      Q.  How do you apply that standard to cases

17 that -- complaints that you review?

18      A.  Well, when there are claims processing

19 mistakes being performed with frequency, as is the case

20 in all of these, then any of the subsections of

21 790.03 (h)(3), 1 through 16, I review them to see if

22 they're applicable to each case on a case-by-case

23 basis.

24      Q.  Let's focus on Subdivision (h)(3).  Is it your

25 testimony that, where you see a frequency of
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 1 complaints, that that causes you to conclude that the

 2 insurer failed to adopt and implement reasonable

 3 standards for the prompt investigation and processing

 4 of claims?

 5      A.  Not complaints.  Of errors.

 6      Q.  What type of errors?

 7      A.  In this, for example, your example, 36, there

 8 was a misinformation contained on the EOB, very

 9 significant information.

10      Q.  Now, 36 had to do with (h)(1).  I was trying

11 to focus your attention on (h)(3).

12      A.  Let me see.  That would be.

13      THE COURT:  38.

14      THE WITNESS:  38.  Excuse me.

15          PLHIC not only made a mistake in re-mailing

16 and delaying and re-mailing a check to a provider a

17 second time, but they couldn't even explain why that

18 occurred.  I find that not meeting standards, basic

19 standards.

20      MR. McDONALD:  Q.  Now, is that a failure to adopt

21 standards or a failure to implement standards or a

22 failure to do both?

23      A.  When it happens with frequency, that's failure

24 to adopt standards.  These kinds of errors were

25 occurring on almost every provider complaint file we
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 1 received.

 2      Q.  When you draw that conclusion, do you review

 3 any written policies and procedures the insurer has for

 4 claims handling?

 5      A.  No, I don't.

 6      Q.  You don't think it's necessary to review those

 7 policies and procedures in order to make an assessment

 8 whether the insurer has adopted reasonable standards

 9 for the prompt investigation and processing of claims?

10      A.  I look at the results of their work.

11      Q.  How about turning to the Subdivision (h) right

12 above No. 1.  That uses the introductory clause,

13 "knowingly committing or performing with such frequency

14 as to indicate a general business practice any of the

15 following unfair claims settlement practices."

16          Do you see that?

17      A.  I see that.

18      Q.  What does the term "knowingly committed" mean

19 to you?

20      A.  Intentional, willful, deliberate.

21      Q.  In your review of complaint files, are you in

22 a position to draw an assessment about whether an

23 insurer has knowingly committed the act complained of?

24      A.  Not unless there's something in the record

25 provided from the insurer that specifically documents
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 1 that.

 2      Q.  Do you have any recollection of finding any

 3 documents indicating that PacifiCare knowingly

 4 committed any of the practices identified under

 5 Subdivision (h)?

 6      A.  No.  I did not cite them for that.

 7      Q.  The next clause reads, "performing with such

 8 frequency as to indicate a general business practice."

 9          What is your understanding about what is the

10 frequency as to indicate a general business practice?

11      A.  When I see the same errors or same types of

12 errors on almost every complaint that I receive that's

13 assigned to me, I consider that frequent.  When I see

14 that it's occurring within each complaint multiple

15 times, I find that frequent.  That's my interpretation.

16      Q.  Is there a quantity or a percentage frequency

17 that you assess?

18      A.  A specific number?  Percentage?  Could you

19 rephrase or please ask the question again.

20      Q.  If you find -- if you were to find that an act

21 occurred in one third of the complaints that you've

22 reviewed, would that amount to such frequency as to

23 indicate a general business practice?

24      A.  I believe so.

25      Q.  So how about if it occurred 10 percent of the
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 1 time of the complaints that you saw?

 2      A.  I've never had to make that call because I

 3 don't know the percentages.  But it's possible.

 4      Q.  Is there, to your knowledge, any standard

 5 articulated by the Department as to how one -- how a

 6 compliance officer is to make an assessment about what

 7 constitutes such frequency as to indicate a general

 8 business practice?

 9      A.  No.

10      Q.  Do you know what standards other compliance

11 officers employ to determine whether the action

12 constitutes such frequency as to indicate a general

13 business practice?

14      A.  No.

15      Q.  Have you had discussions with any compliance

16 officers or superiors about what constitutes such

17 frequency as to indicate a general business practice?

18      A.  I don't recall any.

19      Q.  Do you think you would recall if you had such

20 conversation?

21      A.  I think I would.

22      Q.  Has there been any training with respect to

23 what constitutes such frequency as to indicate a

24 general business practice?

25      A.  No.
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 1      Q.  When you make an assessment about what

 2 constitutes such frequency as to indicate a general

 3 business practice, do you consider the volume of

 4 business that the insurer does in the State of

 5 California?

 6      A.  I'm unaware of their -- the amount of business

 7 they conduct; therefore, I don't consider it.  I'm not

 8 aware of it.

 9      Q.  So if you received a number of complaints

10 about a particular insurer, complaining about certain

11 conduct and at least, say, 30 percent of those

12 complaints identify an act that you consider to be a

13 violation, that would amount to sufficient frequency as

14 to indicate a general business practice; am I correct?

15      A.  Could you restate that?

16      Q.  Say -- let's just make up some number.  Say

17 you receive 100 complaints about a particular insurer.

18 And in 30 of those complaints you see certain conduct

19 that you believe constitutes a violation of (h)(1),

20 Subdivision (h)(1).  Because it occurred in 30 out of

21 100 complaints, do you consider that to be such

22 frequency as to indicate a general business practice?

23      A.  30 percent?  I would.

24      Q.  In assessing that, do you consider how many

25 claims in total the insurer adjusted over a period of
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 1 time?

 2      A.  I don't know those numbers.

 3      Q.  So you didn't give any consideration to the

 4 size of the insurer?

 5      A.  No.

 6      Q.  Or the number of claims that the insurer may

 7 process over the course of the year?

 8      A.  I don't know the number of claims they

 9 process.

10      MR. McDONALD:  Your Honor, if I could just have a

11 minute go through my notes.

12      THE COURT:  Sure.

13      MR. McDONALD:  Q.  Mr. Masters, in reviewing the

14 newer manual -- let me back up.

15          We have those two manuals, Exhibit 5037 and

16 5085.

17      A.  I can't see that far.  Let me put my glasses

18 on.

19      Q.  I just wanted to know --

20      A.  I remember these.

21      Q.  -- the dates, if you recall, when either or

22 both were operative.

23      A.  On the older version, the one I'm holding up

24 right now?

25      Q.  Yes.  It's 5037, I believe.
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 1      A.  5037, there's a date on Page 2, "February 21,

 2 2006."

 3          On 5085 --

 4      Q.  Yes?

 5      A.  -- I can't locate a date.  I can only

 6 estimate.  I believe mid-year 2007.  And to the best of

 7 my recollection, that's the best I can do.

 8      Q.  Okay.  If you could turn to -- there's a

 9 Page 11 in the newer manual.  There's a reference to a

10 direct enforcement action.  And I wanted to know if you

11 could inform us as to what that is.

12      A.  My understanding of a direct enforcement

13 action is that it concerns a specific -- one specific

14 complaint or consumer.

15      Q.  Is that contrasted with -- there's a reference

16 also in that passage to "legal service referral,"

17 correct?

18      A.  (Nods affirmatively)

19      Q.  How do you understand them to be different?

20      A.  It would be multiple complaints versus a

21 single.  And that's -- I'm certainly not an expert on

22 that.

23      Q.  I just wanted your best understanding.

24      A.  I'll admit that.

25      MR. McDONALD:  I don't think I have further
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 1 questions at this time, your Honor.

 2      THE COURT:  All right.

 3          Redirect?

 4      MR. GEE:  Sure.

 5             REDIRECT EXAMINATION BY MR. GEE

 6      MR. GEE:  Q.  Mr. Masters, if you do need a break,

 7 let me know.

 8      A.  Thank you.

 9      Q.  So yesterday you discussed with Mr. McDonald

10 some Insurance Code sections.  The first one I wanted

11 to discuss is 10123.(1)(3).  Do you remember that?

12      A.  Yes.

13      Q.  You've testified that you've cited PLHIC for

14 violating this section in your violation letters

15 because their EOBs did not contain language notifying

16 the claimants of their right to CDI review.  Do you

17 remember that?

18      A.  Yes.

19      Q.  Did PLHIC ever acknowledge that this omission

20 was an error?

21      A.  Yes.

22      Q.  Do you remember when?

23      A.  I believe the presentation conducted by PLHIC

24 executives on March 7, '07 at the California Department

25 of Insurance offices in Los Angeles, that's when they
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 1 confirmed that this language was missing.

 2      Q.  Do you remember which PLHIC representatives

 3 were at that meeting?

 4      A.  I remember some of them.

 5      Q.  Do you remember who acknowledged -- who at

 6 PLHIC acknowledged that?

 7      A.  Yes.

 8      Q.  Who was it?

 9      A.  Jean Diaz.

10      Q.  Did PLHIC agree to add the required language

11 to their EOBs?

12      A.  Ms. Diaz said she originally had put that into

13 their computer template herself personally.  She could

14 not explain why all the EOBs failed to include this and

15 that, yes, they were adding that to their corrective

16 action plan, to resolve it.

17      Q.  Did they ultimately resolve that issue?

18      A.  In a few months.

19      Q.  Mr. McDonald also asked you about 10169(i).

20 Do you remember that?

21      A.  Yes.

22      Q.  You've testified that you've cited PLHIC for

23 violations of that section because their EOBs didn't

24 contain IMR language?

25      A.  Yes.
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 1      Q.  Did PLHIC ever acknowledge that that omission

 2 was in error?

 3      A.  Yes, they did.

 4      Q.  Do you remember when they did?

 5      A.  In March '07.

 6      Q.  At the same meeting?

 7      A.  I'm not sure if it was at the same meeting or

 8 at one of our weekly teleconference meetings shortly

 9 thereafter.

10          It may have been Laura Henggeler or Jean Diaz

11 who was their contact person that we were trying to

12 work with on this corrective action plan that they had.

13      Q.  Did Ms. Henggeler or Ms. Diaz agree to include

14 that required language in their future EOBs?

15      A.  Yes.

16      Q.  Did they?

17      A.  Several months later.

18      Q.  Thank you.  You also discussed with

19 Mr. McDonald, Exhibit 36.  Do you have that up there in

20 the binders?

21      A.  I should.  April 8th, 2008 letter?

22      Q.  Yes.

23      A.  I see it.

24      Q.  Do you remember Mr. McDonald asking you

25 questions about some of the selected documents from the
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 1 compliant file from which this violation letter came?

 2      A.  Yes.

 3      Q.  And you went over with Mr. McDonald Exhibit

 4 5098.  That's in the other binder.

 5      A.  I see it.

 6      Q.  Are you there?

 7      A.  I'm there.

 8      Q.  This is the September 24th, 2000 letter from

 9 PLHIC to the insured?

10      A.  2007?

11      Q.  I'm sorry -- 2007.

12      A.  Yes.

13      Q.  I believe we went through this document, and

14 the substance of this letter was that PLHIC was

15 agreeing to reprocess the claims at the higher

16 participating rate.  Do you remember that?

17      A.  Yes.

18      Q.  Mr. McDonald also showed you Exhibits 5096 and

19 5097, which we think -- let me know when you're there.

20      A.  I'm there.

21      Q.  We think these two exhibits are the patient's

22 IMR request that he or she submitted to the Department,

23 right?

24      A.  Yes.

25      Q.  And we think they go together, but there's a
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 1 gap in the Bates numbers.

 2      THE COURT:  This one's also related to 63?

 3      MR. GEE:  I'm sorry.  Yes, this is also 63.

 4      THE COURT:  I remember.

 5      MR. GEE:  This is what was discussed yesterday.

 6      THE COURT:  Okay.

 7      MR. GEE:  Q.  There's a gap in the Bates numbers.

 8 Do you see that?

 9      A.  I do.

10      Q.  Mr. McDonald didn't show you the documents

11 within that gap, right?

12      A.  No.

13      Q.  I'd like to show them to you.

14          The first one appears to be a May 29th, 2007

15 letter, Bates CDI 210180.

16      THE COURT:  Are we marking this next in order?

17      MR. GEE:  Please.

18      THE COURT:  Letter dated May 29th, 2007.

19          (CDI's Exhibit 246 marked for

20           identification)

21      MR. GEE:  Q.  Do you recognize this document,

22 Mr. Masters?

23      A.  Yes.

24      Q.  What is it?

25      A.  It's a letter from PLHIC dated May 29th, 2007.
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 1      Q.  Comparing the case number in this document

 2 with that of Exhibit 63, can you tell if they're from

 3 the same complaint file?

 4      A.  Yes.

 5      Q.  The same dates of service, correct?

 6      A.  Same ID number, same claim number, same dates

 7 of service.

 8      Q.  Could you just review this letter and tell us

 9 what it says?

10      A.  I did review it.  It's a letter advising a

11 PacifiCare subscriber or member that their appeal has

12 been denied and they're upholding the previous decision

13 to deny services -- to deny a claim.

14      Q.  Is it your understanding that this is in

15 response to an appeal that this patient had filed with

16 PLHIC?

17      A.  Yes.

18      Q.  Can you tell the approximate date of that

19 denial of this appeal?

20      A.  The denial is May 29th, 2007.

21      Q.  I have a -- excuse me -- another document that

22 falls in between 5096 and 5097.  It's an August 1st,

23 2007 letter, Bates CDI 210182.  Can it be marked as

24 247?

25      THE COURT:  Yes, a letter dated August 1st, 2007
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 1 is Exhibit 247.

 2          (CDI's Exhibit 247 marked for

 3           identification)

 4      MR. GEE:  Q.  Do you recognize this document,

 5 Mr. Masters?

 6      A.  This is a PacifiCare letter dated August 1st,

 7 2007 with the same ID number, claim number, referred to

 8 as a case number, and same dates of service,

 9      Q.  The same as Exhibit 63?

10      A.  Same as Exhibit 63, yes.

11      Q.  And what does this exhibit say, the August

12 1st, 2007 letter?

13      A.  I believe it states verbatim, appears to state

14 verbatim what the May 29th, 2007 letter -- this would

15 be a -- however, this would be a denial of a

16 second-level appeal to PacifiCare by the claimant, the

17 insured, the member.

18      Q.  So it's your understanding that the patient

19 had filed a second appeal, and this is in response to

20 that?

21      A.  Yes.

22      Q.  Can you tell the date of this denial?

23      A.  August 1st, 2007.

24      Q.  So for claims for dates of service January 9

25 through January 16, 2007, PLHIC has denied this
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 1 patient's claims multiple times?

 2      A.  At least three times.

 3      Q.  What's the third time?  We have the 246 and

 4 247.

 5      A.  The EOB -- I'm assuming they issued an EOB

 6 that prompted the first appeal that would be in the

 7 claim file, which we would have reviewed.  That

 8 prompted the first appeal, which was the second denial.

 9 And the second-level appeal would be the third denial.

10      Q.  Then the third appeal was -- the third denial

11 was as late as August 1st, 2007?

12      A.  Yes.

13      Q.  Could you go back to 5096.  This is the

14 application for independent medical review.

15      A.  I see it.

16      Q.  Can you tell when this application was

17 received by the Department?

18      A.  August 20th, 2007.  There's a date stamp near

19 the upper right-hand corner.

20      MR. GEE:  I have another document I'd like to be

21 marked as 248.  This is an August 30th, 2007 letter,

22 CDI 2710276.

23      THE COURT:  Letter dated August 30th, 2007 is

24 Exhibit 248.

25          (CDI's Exhibit 248 marked for
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 1          identification)

 2      MR. GEE:  Q.  Do you recognize this document,

 3 Mr. Masters?

 4      A.  Yes.

 5      Q.  What is it?

 6      A.  This letter is an opening letter to the

 7 insurer advising them that we received a complaint and

 8 requesting various information and also that they

 9 respond to the complainant in writing after they've

10 reevaluated this problem.

11      Q.  It's notifying PacifiCare of the complaint

12 filed with the Department?

13      A.  Yes.

14      Q.  Now, after the IMR is filed -- was received by

15 the department, August 20th, 2007, and then after this

16 letter, the August 30th letter goes out, do you

17 remember what happened next?

18          Let me do it this way.  Can you go to 5098.

19      A.  I'm there.

20      Q.  We just discussed this.  This is the

21 PacifiCare letter agreeing to pay the claims at the

22 higher rate.

23      A.  Yes.  It's a letter dated September 24th from

24 PacifiCare, which we previously reviewed.

25      Q.  Thank you.  This letter comes after the IMR is
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 1 filed with CDI and after CDI sent a letter notifying

 2 the company of that complaint?

 3      A.  Yes, it was.

 4      Q.  Could you go back to the violation letter in

 5 Exhibit 63.

 6      A.  I'm there.

 7      Q.  I believe yesterday Mr. McDonald asked you if

 8 you cited PLHIC for violations of -- for not including

 9 IMR language in their EOBs, even though the patient

10 filed an IMR with the Department.  Do you remember

11 that?

12      A.  Yes.

13      Q.  Why did you cite PLHIC for those violations?

14      A.  I reviewed each of these EOBs, and it failed

15 to include mandatory language required by Insurance

16 Code 10169(i).

17      MR. GEE:  I have what appears to be an EOB with a

18 check date 2/13/07.

19          Can it be marked as the next in order?

20      THE COURT:  Yes.  An EOB with a date of 2/13/07 is

21 marked Exhibit 249.

22          (CDI's Exhibit 249 marked for

23           identification)

24      MR. GEE:  Q.  And the Bates is CDI 290191.

25      A.  I see the EOB.
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 1      Q.  Was this an EOB that was not in compliance

 2 with 10169(i)?

 3      A.  Yes.

 4      Q.  Does Insurance Code Section 10169(i) not apply

 5 if a complainant files an IMR with the Department?

 6      A.  No.  Could you repeat that?  I'm not sure I

 7 heard it right.

 8      Q.  Does it apply even if an insurer --

 9      A.  10169(i) applies whether or not a consumer, an

10 applicant, submits an application for independent

11 medical review.

12      Q.  Thank you, Mr. Masters.

13          Mr. McDonald also asked you a series of

14 questions about the Department's jurisdiction.  Do you

15 remember that?

16      A.  Yes.

17      Q.  And I believe you testified that, when you

18 receive a complaint, one of the first determinations

19 you make is whether the Department has jurisdiction.

20 Do you remember that?

21      A.  Yes.

22      Q.  Are there circumstances under which the

23 Department will review a complaint or continue to

24 review a complaint even though it has been determined

25 the Department doesn't have jurisdiction over it?
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 1      A.  There could be, yes.

 2      Q.  What are those circumstances?

 3      A.  If the complaint potentially shows a pattern

 4 of conduct or behavior that -- the PacifiCare is our

 5 licensee.  We regulate them.  If a complaint that may

 6 not clearly indicate that it's under our jurisdiction

 7 is received but it demonstrates a potential pattern of

 8 conduct that may be occurring on other plans, we want

 9 to know; we want to look into that as much as we can.

10      Q.  So it's not unusual, then, to continue to

11 review that complaint?

12      A.  On a case-by-case basis, yes.

13      Q.  Is United Health a licensee of Department of

14 Insurance?

15      A.  United Health?  Yes.

16      Q.  Would you turn to Exhibit 5085.  This was the

17 newer version of the CSB Health Unit Procedures Manual.

18      A.  I'm there.

19      Q.  Turn to -- it's XXIX; I believe it's 29.  Hey,

20 Mr. McDonald started it.  If he never brought this up,

21 we never would be here.

22      A.  I see "XXIX" at the bottom of the page.

23      Q.  Okay.  Do you remember discussing Paragraph

24 10?

25      A.  Yes.
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 1      Q.  The underlined version of Paragraph 10?

 2      A.  Yes.

 3      Q.  And the first clause of the underlined portion

 4 starts, "For purposes of the consumer complaint

 5 study...."  Do you see that?

 6      A.  Yes.

 7      Q.  Do you know what that study is?

 8      A.  It's an annual report our Department develops

 9 concerning all of our licensees.  And I believe it's a

10 summary of the number of complaints received for each

11 company.  And I believe it identifies justified and

12 non-justified complaints.

13          It's not a project that I work on, so I'm

14 not -- I do not consider myself on expert on it.

15      Q.  Do you understand the underlined portion of 10

16 to apply to the violation letters that are in evidence?

17 I think it's 36 to 102.

18      A.  The underlined portion?

19      Q.  Yes.

20      A.  "For the purposes of the consumer..."?

21      Q.  Yes, that part.

22      A.  No, it doesn't apply to issuing violations and

23 violation letters.

24      Q.  Now I want to clarify something you said to

25 Mr. McDonald last month.  I know it's been a while
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 1 since that testimony.  But do you remember Mr. McDonald

 2 asking you what documents you reviewed in preparation

 3 for your testimony?

 4      A.  I do.

 5      Q.  And you said that the only documents you

 6 reviewed were those that were, quote, "introduced into

 7 evidence," unquote.  Does that sound right?

 8      A.  Yes.

 9      Q.  Now, we lawyers have a special meaning for

10 "introduced."  And I want to make sure that we're all

11 on the same page.

12          The last time you were here, back in December,

13 I gave you two binders full of documents that contained

14 the full complaint files for two providers.  Do you

15 remember that?

16      A.  I do.

17      Q.  Then from those binders we marked as exhibits

18 select documents.  Do you remember that?

19      A.  Yes.

20      Q.  And the documents that we marked as -- the

21 selected documents that we marked as exhibits, those

22 were the documents that were introduced into evidence.

23 Those were the only documents that were introduced into

24 evidence.

25      A.  Yes.
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 1      Q.  So with that understanding, what documents did

 2 you review in preparation for your testimony?

 3      A.  I reviewed both binders, all the documents in

 4 both binders.

 5      Q.  You also testified last month when you were

 6 here about the number of days on average it takes to

 7 close a complaint file.  Do you remember that?  And you

 8 said that you used to be able to investigate and close

 9 compliant files within 30 days but now, because of an

10 increased work flow, 60 to 90 days.  Does that sound

11 right?

12      A.  60 to 90 days or more.

13      Q.  Does your increased work load have any effect

14 on the care with which you investigate and close

15 complaint files?

16      A.  No.  That's why -- I'm not going to compromise

17 quality or being thorough.  So that's one of the

18 reasons why these files have to remain open longer.

19      Q.  Thank you.

20          Could you turn to -- you know, this is one of

21 the new exhibits.  5100.  Let me show -- it is one of

22 these select documents from the complaint files that

23 Mr. McDonald gave you earlier today.  It's for Laurey

24 Tran, has "Laurey Tran" on the front.  And the number

25 is 6327171.
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 1      A.  6327171?

 2      Q.  That's it.

 3      A.  I see it.

 4      Q.  Do you remember the discussion we had today,

 5 this was a complaint file that Mr. Tran initially

 6 reviewed.  Do you remember that?

 7      A.  Yes.

 8      Q.  And Mr. McDonald asked you some questions.

 9 And it appeared that she found no violations in this

10 complaint file?

11      A.  Yes.

12      Q.  Can you turn to Exhibit 102.

13      A.  I'm there.

14      Q.  I believe -- this is violation letter that you

15 issued for this complaint file; is that right?

16      A.  Yes.

17      Q.  Here, you cite violations; is that right?

18      A.  Yes.

19      Q.  Can you go to Paragraph 3.

20      A.  I see it.

21      Q.  Did you cite any violations in that paragraph?

22      A.  I did.

23      Q.  What did you base your citations on?

24      A.  The claims -- two claims that were received on

25 July 25th, '07 and 12/31/07.  They were denied
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 1 incorrectly on 8/25/07 and 12/10/07 respectively [sic].

 2 They were not finally correctly processed until

 3 May 16th and May 20th, 2008.

 4      Q.  What documents did you review to come to those

 5 conclusions?

 6      A.  All the claims records, the EOBs, actual bills

 7 or invoices, if they were included, claim file -- claim

 8 record notes -- everything that was provided by PLHIC.

 9      Q.  And you would have personally reviewed all

10 those documents?

11      A.  Yes.

12      Q.  Do you believe that, sitting here today, that

13 your citations listed in the violation letter are

14 correct?

15      A.  Yes.

16      Q.  How about the fourth paragraph?  Did you cite

17 any violations there?

18      A.  I cited one violation.

19      Q.  Did you base that on the same documents you

20 just listed on your review of those documents?

21      A.  Yes.

22      Q.  Sitting here today, do you believe the

23 violations cited in this paragraph are correct?

24      A.  I do.

25      Q.  Now, you've issued -- by my count -- 67
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 1 violation letters.  It's Exhibits 36 to 102; is that

 2 right?

 3      A.  Yes.

 4      Q.  One we saw yesterday was a duplicate.  But

 5 with respect to the other violation letters found in --

 6 the other violations you found in those violation

 7 letters, did anything Mr. McDonald show you today lead

 8 you to believe that any of those violations are

 9 incorrect?

10      A.  No.

11      Q.  Did any of his questions lead you to believe

12 that any of those violations cited were not, in fact,

13 violations?

14      A.  No.

15      Q.  Sitting here today, do you stand by each one

16 of those violations you cited in these violation

17 letters, 36 to 102?

18      A.  Yes.

19      MR. GEE:  No further questions.

20      THE COURT:  Anything further?

21      MR. GEE:  Can we move 246 to 249 into evidence?

22      THE COURT:  Any objection to 246?

23      MR. McDONALD:  No, your Honor.

24      THE COURT:  That will be entered.

25          247?
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 1      MR. McDONALD:  No, your Honor.

 2      THE COURT:  That will be entered.

 3          248?

 4      MR. McDONALD:  No.

 5      THE COURT:  That will be entered.

 6          249?

 7      MR. McDONALD:  No, your Honor.

 8      THE COURT:  All right.  Those will be entered.

 9          (CDI's Exhibits 246 through 249 admitted

10           into evidence)

11      THE COURT:  Anything further?

12      MR. McDONALD:  Yes, your Honor.  I have a few more

13 questions, then I was going to move to introduce into

14 evidence the exhibits that we've had marked.

15      THE COURT:  Okay.

16      MR. McDONALD:  But maybe I'll focus on some

17 questions for Mr. Masters.  And Mr. Masters if you want

18 to take a break at any time, just let me know.

19      THE WITNESS:  I might.  I'll let you know.

20           RECROSS-EXAMINATION BY MR. McDONALD

21      MR. McDONALD:  Q.  Now, Mr. Masters, I believe you

22 testified in response to Mr. Gee's question just now

23 that there was a meeting in March of 2007 with the

24 company?

25      A.  March 7th, 2007.
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 1      Q.  March of 2007.

 2      A.  I believe I said March 7th, 2007.

 3      Q.  So your answer is yes, there was a meeting?

 4      A.  Yes.

 5      Q.  You attended that meeting?

 6      A.  Yes.

 7      Q.  And among the topics discussed were the

 8 addition of language to EOBs to satisfy the

 9 Department's concerns regarding the notice required by

10 Insurance Code Section 10123.13(a); is that right?

11      A.  Yes.

12      Q.  Am I correct that you had an understanding

13 that, within a few months of that meeting, the company

14 had revised the EOBs to include that language?

15      A.  Yes.

16      Q.  And likewise, was it the same meeting in March

17 of 2007 where there was discussion about the notice

18 regarding IMR?

19      A.  I believe I testified and my best recollection

20 is that it was very soon after the meeting, probably in

21 one of our weekly teleconference meetings.

22      Q.  Am I correct to understand your testimony was

23 that it was your understanding that, within a few

24 months of that subsequent discussion, the company had

25 revised the EOB to add language regarding IMR notice?
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 1      A.  Yes.

 2      Q.  As to both of those revisions, were you

 3 satisfied with the revised language, that it satisfied

 4 the statutory requirements for notice?

 5      A.  After the revision?

 6      Q.  Yes.

 7      A.  Yes.

 8      Q.  So am I correct to understand that, in or

 9 about mid-year 2007 you understood that PacifiCare was

10 issuing EOBs that you felt was satisfactory to satisfy

11 the requirements of both Insurance Code Section

12 10123.13(a) and 10169 Subdivision (i)?

13      A.  I felt they were in compliance with those.

14      Q.  Okay.  Now, many of the violation letters that

15 you issued regarding the failure to issue notices that

16 complied with those two statutes were issued after you

17 were aware the company had revised its language, right?

18      A.  Yes.

19      Q.  So in fact, if we were to review the

20 compliance letters that you issued about mid year 2007

21 and later that identify errors in the EOBs that you

22 contend were erroneous because of omissions as to

23 either of these two notices -- are you with me so far?

24      A.  Go ahead and finish.  Not really.

25      Q.  So let's focus on the violation letters that



1977

 1 you issued after mid year 2007.

 2      A.  Okay.

 3      Q.  You're aware at that point in time the company

 4 has revised its EOBs, correct?

 5      A.  Yes.

 6      Q.  And you issued a series of violation letters

 7 that cited the company for violating the statutes

 8 regarding notice, correct?

 9      A.  Correct.

10      Q.  In issuing those violation letters, was it

11 your intent to induce the company to change its

12 behavior in any way?

13      A.  It was my intent to discharge my duty to

14 enforce the Insurance Code.

15      Q.  How did issuing a violation letter accomplish

16 that?

17      A.  I was notifying them that EOBs that fail to

18 include mandatory language about patients' and

19 providers' rights was a violation of the Code; it had

20 occurred.

21      Q.  Did you anticipate that the company would

22 alter its form in any way upon your issuance of a

23 violation letter in late 2007 and into 2008 or 2009?

24      A.  I remained diligent to review every EOB to

25 make sure that it continued to have the statutorily
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 1 required language.  I had no intent about making them

 2 change that.  They had already revised that.

 3      Q.  Right.  So when you issued each of these

 4 violation letters after the midpoint 2007, you were

 5 aware the company had already changed the EOBs?

 6      THE COURT:  You asked that already.  Move on.

 7      MR. McDONALD:  Okay.

 8      Q.  Now, with respect to the Exhibit 5085, the

 9 manual, the newer manual, Mr. Gee asked you a question

10 addressing the underlined language on Page 29.

11      A.  I'm there.  Please repeat your question.

12      Q.  Yes.  I just want to draw your attention to

13 Paragraph 10, the underlined sentence?

14      A.  I'm looking at it.

15      Q.  What's your understanding what the Consumer

16 Complaint Study is?

17      A.  It's an annual report prepared by our

18 Department for all licensees, which I believe

19 summarizes the number of complaints and distinguishes

20 between justified complaints and non-justified

21 complaints.

22      Q.  Is that study made public?  Is it available

23 to --

24      A.  It's put on the Web site, I believe.

25      Q.  So it is available to the public generally; is
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 1 that right?

 2      A.  Yes.

 3      Q.  Am I correct to understand that it's your

 4 testimony that the standard that applies to that

 5 consumer complaint study, the study that's made

 6 available to the public, is different than the standard

 7 that you as a compliance officer employ when you're

 8 determining how many violations have occurred?

 9      A.  Not a different standard.  It's talking

10 about -- it's talking about a different undertaking by

11 our Department of a different action.

12      Q.  If you can follow my question -- is it your

13 testimony that the standard that you as a compliance

14 officer use to determine how many violations have

15 occurred is different than the standard the Department

16 uses in developing and publicizing this consumer

17 complaint study?

18      A.  Yes.

19      Q.  Now, do you have Exhibit 249 in front of you?

20 Mr. Gee handed it to you a few minutes ago.  It's a

21 loose piece of paper.  It's the EOB.

22      THE COURT:  249 is.

23      MR. McDONALD:  EOB dated February 13, 2007.

24      THE WITNESS:  2/13/2007.  I see it.

25      MR. McDONALD:  Q.  Right.  If you can turn to the
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 1 fourth page, that's marked CDI 00210194.

 2      A.  I'm looking at it.

 3      Q.  Now, does this language, the language set

 4 forth on this page, does it provide the notice required

 5 under Insurance Code Section 10123.13(a)?

 6      A.  This notice is to the patient.  10123.13(a)

 7 does not apply to this notice.

 8      Q.  So your testimony is that --

 9      A.  No, it doesn't have --

10      Q.  Let me finish.  Let me finish.

11      A.  It's hard to tell with you.

12      Q.  If you can wait a minute.

13          It's your testimony that Insurance Code

14 Section 10123.13(a), the notice requirement, is not

15 applicable to an EOB provided to an insured, a member?

16      A.  It is applicable to both patient and the

17 provider.

18      Q.  So turning to the fourth page of this EOB,

19 Page CDI 00210194, does this EOB contain language that

20 conforms to the requirements of notice set forth in

21 Insurance Code Section 10123.13(a)?

22      A.  To the provider?  No.

23      Q.  To the member?

24      A.  To the member, it does have that language.

25      Q.  What's deficient about the provider notice?
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 1      A.  Do you have one?

 2      Q.  Well, is it your testimony this is not a

 3 notice provided to the provider?

 4      A.  It's redacted.  I don't know.

 5      MR. GEE:  We have a clean copy, if that will help

 6 matters.

 7      THE WITNESS:  Based on --

 8      MR. McDONALD:  I was just asking about this.  This

 9 one was introduced.  I wanted to ask about this one.

10      THE COURT:  Okay.  Well, is it to a provider or a

11 patient?

12      MR. McDONALD:  I think it's to the member.

13      THE WITNESS:  I believe it's to the member also.

14      THE COURT:  All right.

15      THE WITNESS:  Yes.

16      MR. McDONALD:  Your Honor, I would move for the

17 admission of a vast array of documents we've had

18 marked.

19      MR. GEE:  I think it starts with 5094?

20      THE COURT:  What happened to 5091?

21      MR. VELKEI:  Confidentiality issues.

22      THE COURT:  Okay.  Thank you.

23          5094?

24      MR. GEE:  No objection.

25      THE COURT:  5095?
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 1      MR. GEE:  No objection.

 2      THE COURT:  5096?

 3      Mr. GEE:  No objection.

 4      THE COURT:  5097?

 5      MR. GEE:  No objection.

 6      THE COURT:  5098?

 7      MR. GEE:  No objection.

 8      THE COURT:  5099?

 9      MR. GEE:  No objection.

10      THE COURT:  5100?

11      MR. GEE:  No objection, with the note that this is

12 not a complete complaint file.

13      THE COURT:  Okay.  I'm entering, then, all the

14 exhibits from 5094 to 5100.

15          (Respondent's Exhibits 5094 to 5100 admitted

16           into evidence)

17      THE COURT:  And I note that we agreed that all the

18 files from 5100 to 5108 were not complete files.  That

19 was correct?

20      MR. McDONALD:  I think that's right.  Thank you,

21 your Honor.

22      THE COURT:  5101?

23      MR. GEE:  No objection.

24      THE COURT:  5102?

25      MR. GEE:  No objection.
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 1      THE COURT:  5103?

 2      MR. GEE:  No objection.

 3      THE COURT:  5104?

 4      MR. GEE:  No objection.

 5      THE COURT:  5105?

 6      MR. GEE:  No objection.

 7      THE COURT:  5106?

 8      MR. GEE:  No objection.

 9      THE COURT:  5107?

10      MR. GEE:  No objection.

11      THE COURT:  5108?

12      MR. GEE:  No objection.

13      THE COURT:  5109?

14      MR. GEE:  No objection.  Wait, what is 5109?

15      THE COURT:  There isn't one.  Almost gotcha.

16          (Laughter)

17      THE COURT:  So 5100 to 5108 are admitted into

18 evidence.

19          (Respondent's Exhibits 5100 through 5108

20           admitted into evidence)

21      THE COURT:  Anything further?

22      MR. McDONALD:  Your Honor, I guess I would ask

23 that, to the extent that either there are documents

24 subsequently are produced based upon the testimony we

25 heard this morning, or your Honor's review of documents
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 1 that are going to be produced in camera, that

 2 Mr. Masters be available to be re-called.

 3      THE COURT:  If he needs to be.  Hopefully not.

 4          Thank you very much.  You're free to go today

 5 but not technically released until we make sure

 6 everything's all taken care.  Thank you.

 7      THE WITNESS:  Thank you, your Honor.

 8      MR. McDONALD:  Thank you.

 9      THE COURT:  Okay.  I assume you don't want to

10 start another witness today?

11      MR. STRUMWASSER:  Actually, I think I'd like to

12 take a few minutes to stretch our legs, but otherwise

13 we can make a little bit of progress in the last hour,

14 unless your Honor feels --

15      THE COURT:  Okay.  I don't mind getting a little

16 start.  So why don't we take 15 minutes, see where we

17 get to.

18          (Recess taken)

19      THE COURT:  We'll go back on the record.

20          Mr. Strumwasser, could you call your next

21 witness.

22      MR. STRUMWASSER:  Yes, your Honor.  We had

23 requested of PacifiCare the person most knowledgeable

24 about provider contractor loading.

25          We understand that Elena McFann has been
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 1 designated by the company.  And in that capacity, the

 2 Department calls Elena McFann.

 3      THE COURT:  Ms. McFann, could you come forward,

 4 please.  Sorry we took so long with the other witness.

 5          (Witness sworn)

 6                      ELENA McFANN,

 7           called as person most knowledgeable

 8           by the CDI, having been first duly

 9           sworn, was examined and testified

10           as hereinafter set forth:

11      THE COURT:  Please state your first and last name,

12 and spell them both for the record.

13      THE WITNESS:  My first name is Elena, E-L-E-N-A.

14 My last name is McFann, spelled M-C, F-, like

15 Frank, -A-N-N.

16      THE COURT:  Thank you.

17          DIRECT EXAMINATION BY MR. STRUMWASSER

18      MR. STRUMWASSER:  Q.  Good afternoon, Ms. McFann.

19 I'm Michael Strumwasser.  I'm one of the Insurance

20 Department's counsel in this matter, and I would like

21 to join in apologizing for how long Mr. McDonald took

22 with the last witness.

23      MR. McDONALD:  I object from here.

24      THE COURT:  Everybody, there's enough to go

25 around.
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 1      MR. STRUMWASSER:  Q.  Ms. McFann, by whom are you

 2 currently employed?

 3      A.  United Healthcare.

 4      Q.  I have been impressed by the number of company

 5 names that start with "United."  United Healthcare is

 6 not the holding company, right?

 7      A.  I'm not sure I understand.  Are you asking

 8 about our --

 9      Q.  There's a UnitedHealth Group, right?

10      A.  That is correct.

11      Q.  And there's a United Health Insurance Company,

12 right?

13      A.  That's correct.

14      Q.  Am I correct that that is an admitted

15 insurance company that is -- that does business in

16 California?

17      A.  That is the licensee in California, yes.

18      Q.  Is that both HMO and PPO or just PPO, United

19 Health Insurance Company?

20      A.  My understanding is that is for PPO only,

21 insured products.

22      Q.  And for the benefit of the reporter, we'll

23 occasionally refer to that as UHIC, although it's not

24 an insult.

25          With that background, tell me again by whom
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 1 you are employed?

 2      A.  By United Healthcare.

 3      Q.  So that's none of those companies I just

 4 mentioned, right?

 5      A.  No.

 6      MR. KENT:  It's vague.  I think he did mention

 7 that entity.

 8      THE COURT:  Okay.  Instead of playing around,

 9 could you tell us which entity it is?

10      THE WITNESS:  I'm employed by United Healthcare,

11 which is a subsidiary of UnitedHealth Group.

12      MR. STRUMWASSER:  Q.  United Healthcare is not an

13 insurance company, per se, right?

14      A.  I'm afraid I don't under- -- I'm not an expert

15 on how United Healthcare interacts with United Health

16 Insurance Company, et cetera.

17      Q.  Can you tell us what the relationship is

18 between United Healthcare and United Health Insurance

19 Company.

20      A.  I believe I just said that I'm not an expert

21 on the relationship between United Healthcare and

22 United Health Insurance Company.

23      Q.  For how long have you been employed

24 continuously by United Healthcare?

25      A.  Seven years.
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 1      Q.  So starting around 2003, 2002?

 2      A.  Yes, 2003.

 3      Q.  And when was -- what position did you start

 4 your work there?

 5      A.  My first position with United Healthcare was

 6 vice president of physician network management.

 7      Q.  How long were you in that position?

 8      A.  Until the end of 2005, so nearly three years.

 9      Q.  So the --

10      A.  I'm sorry -- that's right.

11      Q.  So then that happens to be roughly when the

12 acquisition of PacifiCare closed, right?

13      A.  Yes, that's correct.

14      Q.  Was your -- well, what was your next position,

15 starting, I gather, at the end of 2005?

16      A.  My next position was vice president of network

17 management and integration for the Pacific region.

18      Q.  Does that start January of '06?

19      A.  It started late 2005, beginning of '06

20      THE COURT:  Could you repeat it?  Network

21 management and integration?

22      THE WITNESS:  Yes, that's correct, your Honor.

23      THE COURT:  For the?

24      THE WITNESS:  For the Pacific region.

25      MR. STRUMWASSER:  Q.  What's the Pacific region?
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 1      A.  At the time, Pacific region was comprised of

 2 California, Oregon, Washington, and Nevada.

 3      Q.  And now?

 4      A.  The Pacific region no longer exists in United

 5 Healthcare.  We redefined our regions and went from six

 6 to four regions about a year and a half ago.

 7      Q.  So I take it, then, you are no longer vice

 8 president for network management Pacific region?

 9      A.  Yes, that's correct.

10      Q.  What's your new title?

11      A.  My current title is vice president of network

12 strategy and innovation.

13      Q.  That is across the country, not just any

14 region, right?

15      A.  Yes.  My current role is nationwide.

16      Q.  As it was from 2002 to 2005?

17      A.  Yes, that's correct.

18      Q.  What does the vice president for network

19 strategy and innovation do?

20      A.  I'm accountable for managing all of our

21 contract standards and approaches for our physician,

22 hospital and ancillary provider networks nationwide

23 serving our commercial, Medicare and Medicaid members,

24 again, nationwide.

25      Q.  Commercial -- go ahead?
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 1      A.  I was going to add that, as well, I'm

 2 accountable for really looking forward, doing strategic

 3 planning for the network and making sure that the

 4 networks we operate for our customers are what they

 5 will need them to be in the future.

 6      Q.  This includes -- by "commercial," you are

 7 including both PPO and HMO?

 8      A.  That would be all of our commercial products,

 9 correct.

10      Q.  And in between 2002 and 2005, when you were

11 vice president for network management for Pacific

12 region, what were your duties for the Pacific region?

13      A.  I'm sorry.  Were you referring to 2002 to

14 2005, or was it --

15      Q.  Yes.

16      A.  During that period of time, I had a national

17 responsibility.  That wasn't in the Pacific region.  So

18 from 2002 to 2005, I was vice president of physician

19 network management, and I was responsible for our

20 physician networks coast to coast for our commercial,

21 Medicare, and Medicaid products.

22      Q.  Now, the word "network" in your title, I take

23 it that is -- refers to a preferred provider network

24 rather than to a computer network?

25      A.  It would be our network of -- it would be our
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 1 provider network.  So I think the word "preferred"

 2 really implies a certain product type.  But it's really

 3 for all our products.

 4      Q.  Your network of providers and facilities and

 5 doctors, correct?

 6      A.  Yes, that's correct.

 7      Q.  In your current position, do you head a

 8 specific division or department or other entity?  Do

 9 you have your own box?

10      A.  I head a division called network strategy and

11 innovation.

12      Q.  Does that box own boxes?

13      MR. KENT:  It's vague.

14      THE COURT:  If she understands.

15      THE WITNESS:  I guess I just need a little bit

16 more clarification of what you mean by "boxes."

17      MR. STRUMWASSER:  Q.  I'm talking about

18 organization charts.  Are you familiar with that?

19      THE COURT:  Like these -- I had one somewhere.

20      MR. STRUMWASSER:  Q.  I'm wondering whether your

21 box has the lines going down to other boxes.

22      A.  Yes, it does.

23      Q.  How many such boxes are there below you?

24      MR. KENT:  It's no foundation.

25      THE COURT:  That she wouldn't know?
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 1      MR. KENT:  Well, what chart are we looking at?

 2 Are we looking at employees?  Are we looking at --

 3      THE COURT:  I think he was talking about

 4 divisions.

 5      MR. STRUMWASSER:  I'm talking about the

 6 organization chart for the company.

 7      THE COURT:  Not specific employees.

 8          Is that correct?

 9      MR. STRUMWASSER:  Absolutely.

10      THE WITNESS:  So I'm sorry.  Could you repeat the

11 question?

12      MR. STRUMWASSER:  Q.  Sure.  Let me give you a

13 prelude.  If somebody asked you for the organization

14 chart for United Healthcare, would you know what to

15 give them?

16      A.  Oh, yes.

17      Q.  That would be a chart with boxes and lines

18 that would show the divisions, departments, and similar

19 subgroups?

20      A.  Yes.

21      Q.  So on that organization chart, how many boxes

22 are connected by a line downward from your box to just

23 the next level?

24      A.  Are you asking how many direct reports, for

25 example, I have?
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 1      Q.  That was going to be my fallback position.

 2          How many direct reports do you have?

 3      A.  I have seven direct reports, and we manage a

 4 team of about 115 people.

 5      Q.  1-1-5 was that?

 6      A.  Yes, that's correct, 1-1-5.

 7      Q.  Can you tell us what the -- this may be an

 8 unfair question to a manager, but can you tell us what

 9 the seven boxes below are called, what the labels are

10 for them?

11      A.  Absolutely.  I have a team that's focused on

12 physician network management.  So in some ways, that's

13 my old role.  So there's a team focused on physician

14 network management.

15          I've team focused on ancillary network

16 strategy.

17          I have a team focused on facility

18 reimbursement standards and policy.

19          I have a team which leads our physician

20 reimbursement policy unit.

21          I have a team that works with our -- that does

22 clinical and product innovation.

23          And I have a team that's responsible for

24 driving execution across -- on our network strategy.

25      Q.  I only got six.  I'm sure it's my fault.
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 1      THE COURT:  That's all I got too.

 2      THE WITNESS:  I have an executive assistant, so

 3 she's the seventh box.

 4      MR. STRUMWASSER:  Q.  Okay.  Congratulations to

 5 her.

 6          So let's go through these.  You have the

 7 physician network management; is that the first box?

 8      A.  Yes.  That's correct.

 9      Q.  And who heads that?

10      A.  That would be Kristine Jessen.

11      THE COURT:  Can you spell the names, please.

12      THE WITNESS:  Yes, absolutely.  K-R-I-S-T-I-N-E.

13 The last name is spelled J-E-S-S-E-N.

14      MR. STRUMWASSER:  Q.  What is her title?

15      A.  Her title is vice president physician network

16 management.

17      Q.  And the -- this is where my elementary school

18 teachers get back at me for having bad penmanship.

19      THE COURT:  Ancillary network?

20      MR. STRUMWASSER:  Thank you.

21      Q.  Ancillary network strategy was it?

22      A.  Yes, that's correct.

23      Q.  Who is the head of that?

24      A.  That is Karen Cain.  That is spelled

25 K-A-R-E-N, C-A-I-N.
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 1      Q.  Also a VP?

 2      A.  Yes, that's correct.

 3      Q.  The facilities reimbursement standards and

 4 policy, who is in charge?

 5      A.  Barbara Stenger, B-A-R-B-A-R-A, S-T-E-N-G-E-R.

 6      Q.  Also VP?

 7      A.  She's a director level.

 8      Q.  She's a director.

 9          Position reimbursement policy unit, who is the

10 person there, the main person?

11      A.  That would be Kathy Learst.  Kathy's name is

12 K-A-T-H-Y, L-E-A-R-S-T.

13      Q.  I'm betting vice president.

14      A.  She's actually a director.

15      Q.  Clinical and product innovation?

16      A.  That is Carla Muggio.  Carla's name is spelled

17 C-A-R-L-A.  The last name is spelled M-U-G-G-I-O.

18      Q.  Director?

19      A.  That's correct.

20      Q.  And the driving execution?  Who is the

21 execution driver?

22      A.  That is Ernesto Aguero.  And his first name is

23 spelled E-R-N-E-S-T-O.  His last name is spelled

24 A-G-U-E-R-O.

25      Q.  Director?
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 1      A.  That's correct.

 2      Q.  I'd like that go the other way on the chart

 3 now.  The line going up from your box, to what unit

 4 does it go?

 5      A.  I report to the president for UnitedHealth

 6 Networks.

 7      Q.  Forgive me for asking these organizational

 8 questions, but is UnitedHealth Network a company?

 9      A.  We are a segment within United Healthcare.  It

10 is the segment that manages and operates the provider

11 networks for all of the products that are offered.

12      Q.  I guess I should ask, United Healthcare, is

13 there a space between "health" and "care"?

14      A.  Actually not.

15      Q.  But there's a capital C, right?

16      A.  It depends if it's the insurance company or if

17 it's the plan's name.  In this case, since we're

18 speaking of United Healthcare, it's all one word,

19 capital "H," little "C."

20      Q.  Who is the president of UnitedHealth Network?

21      A.  A gentleman named Michael O'Boyle,

22 M-I-C-H-A-E-L, O, apostrophe, capital B-O-Y-L-E.

23      Q.  To whom does Mr. O'Boyle report?

24      A.  Mr. O'Boyle reports to Gail Boudreaux.  She is

25 the chief executive officer of United Healthcare.  And
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 1 Gail's name is spelled G-A-I-L.  Her last name is

 2 spelled B-O-U-D-R-E-A-U-X.

 3      Q.  X was at the end?

 4      A.  That's correct.

 5      Q.  You're doing so well, I'm going to go one more

 6 level up.  Who is above Ms. Boudreaux?

 7      A.  Ms. Boudreaux reports to Steve Hemsley, the

 8 chief executive officer of UnitedHealth Group.  And

 9 Steve's name is S-T-E-V-E.  Last name H-E-M-S-L-E-Y.

10      Q.  Is there a space between "United" and "health"

11 in UnitedHealth Group?

12      A.  I don't believe so [sic].

13      Q.  Is the "H" capped?

14      A.  That's correct.

15      Q.  That was very impressive.  Thank you.

16          We've just done the current organization,

17 right?

18      A.  That's correct.

19      Q.  If can I do this with the witness for 2005,

20 I'll give up for the day, your Honor.

21      THE COURT:  Yes.

22      MR. STRUMWASSER:  Q.  In 2005, let's say June of

23 2005, you were -- that's not right.  No.

24          Let's say December 1, 2005.  Were you at that

25 point vice president for network management Pacific
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 1 region?

 2      A.  I was transitioning into that role, that's

 3 correct.

 4      Q.  Let's talk about the organization at that

 5 point, December 1.  And that was December 1 of '05.

 6 And that was the organization you had going into '06?

 7      A.  Yes.  Except the PacifiCare acquisition had

 8 not been closed, so my supervisor changed in the 22

 9 days -- 22 days later in 2005.

10      THE COURT:  In 2005 or 2006?

11      THE WITNESS:  2005, after we closed the

12 transaction.

13      THE COURT:  Okay.

14      MR. STRUMWASSER:  Q.  The deal closed December

15 21st, was it?

16      A.  Yes, that's correct.

17      Q.  So let's talk December 20th for just a moment,

18 and we'll talk about the changes that go with that.

19          On December 20th, you were vice president in

20 charge of what named box?

21      A.  At the -- so on December 20th, I was vice

22 president of network management and integration for

23 Pacific region.

24      Q.  And network management and integration Pacific

25 region was the name of the box?
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 1      A.  That's correct.

 2      Q.  Was that a division or a department or --

 3      A.  I guess I would call it a department.

 4      Q.  How many boxes did you have as a direct

 5 report?  How many boxes did your box have as direct

 6 report?

 7      A.  You know, I don't recall off the top of my

 8 head.  I know I had 72 staff underneath me, but if we

 9 were to walk through it slowly, I'm sure I could piece

10 that together.

11      Q.  You've got the microphone.

12      A.  So I had an executive assistant.

13          I had a manager of plan network operations

14 reporting to me.

15          I had a director of operations reporting to

16 me.

17          And I had a project manager reporting to me,

18 as well as a director of ancillary contracting.

19          And finally, I had the director of audit and

20 oversight as well.

21      Q.  So let's start with the manager of plan

22 network operations.  Who was that?

23      A.  That was Tamara Gates.  And that's spelled

24 T-A-M-A-R-A, G-A-T-E-S.

25      Q.  She was a manager; that was her title, right?
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 1      A.  That's correct.

 2      Q.  Am I right, in corporate-speak, managers are

 3 below directors who are below vice presidents?

 4      A.  In the ordinary course of business, sure.

 5      Q.  Who was the director of operations at that

 6 time?

 7      A.  The director of operations was Christina

 8 Sheppard.  And her name is spelled C-H-R-I-S-T-I-N-A.

 9 Her last name was spelled S-H-E-P-P-A-R-D.

10      Q.  The project manager was a manager?

11      A.  That's correct.

12      Q.  Who was this person?

13      A.  Susan Rudshagen.  And her name was S-U-S-A-N,

14 R-U-D-S-H-A-G-E-N.

15      Q.  The title "project manager," does that mean

16 that her unit was available to be deployed to projects,

17 or was there some permanent project that she was the

18 manager of?

19      A.  I used her to deploy her to various

20 initiatives.

21      Q.  The director of ancillary contracting?

22      A.  That was Thom Kirk.  That was spelled T-H-O-M,

23 K-I-R-K.

24      Q.  And the director of audits and oversight?

25      A.  That was Phyllis Kerk.  And Phyllis was



2001

 1 spelled P-H-Y-L-L-I-S, K-E-R-K.

 2      Q.  Who is your executive assistant?

 3      A.  Tresa Tovar.  And Tresa's name was spelled

 4 T-R-E-S-A, T-O-V-A-R.

 5      Q.  Is she also your executive assistant today?

 6      A.  No, she's not.

 7      Q.  So I need to go back for a second.  Who is

 8 your executive assistant today?

 9      A.  My executive assistant today is Kelly Greer.

10 And that's spelled K-E-L-L-Y, G-R-E-E-R.

11      Q.  Now going back to the December 20, '05

12 organization, was this a structure that was in place

13 that you moved into, or was this something that was in

14 flux at the time you took the job?

15      A.  These were functions that reported to another

16 part of the -- to another individual.  And what we did

17 is, we took some of those functions and had them report

18 to me.

19      Q.  Who was that other individual?

20      A.  That other individual was Leslie Carter.

21 Leslie's name is spelled L-E-S-L-I-E, C-A-R-T-E-R.

22      Q.  What was her title?

23      A.  I believe that her title was vice president

24 greater south region.

25      Q.  Now let's go north from your box.  On December
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 1 20th, whom did you report to you?

 2      A.  To Pete McKinley, who was the senior vice

 3 president of network management for the Pacific region.

 4 And Pete's name is P-E-T-E, M-C K-I-N-L-E-Y.

 5      Q.  He reported to?

 6      A.  He reported to Ed Novinski, who was the senior

 7 vice president of network management for UnitedHealth

 8 Networks.  Mr. Novinski's name was spelled, E-D,

 9 N-O-V-I-N-S-K-I.

10      Q.  You say Mr. Novinski was the senior VP for

11 network management UnitedHealth Network; is that right?

12      A.  That's correct.

13      Q.  Mr. McKinley was the senior VP for network

14 management also, right?

15      A.  Yes, that's correct.

16      Q.  Is that network management of UnitedHealth

17 Network or something else?

18      A.  For the Pacific region.

19      Q.  Oh, for the Pacific region, got it.

20          To whom did Mr. Novinski report?

21      A.  He reported to Mike Mikan, who was the

22 president and CEO of UnitedHealth Networks at the time.

23 Mike's name is M-I-K-E, M-I-K-A-N.

24      MR. STRUMWASSER:  Bless you.  And I give up.

25      THE COURT:  All right.
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 1      MR. STRUMWASSER:  That's it for today, your Honor.

 2      THE COURT:  Back at 9:00?

 3      MR. VELKEI:  Your Honor, we have the motion to

 4 quash.  I've already served the Department with a copy.

 5      THE COURT:  Are we still on the record?

 6          We can go off the record.

 7          (Whereupon, the proceedings recessed at

 8           3:44 o'clock p.m.)
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 1 Wednesday, January 13, 2010         9:05 o'clock a.m.

 2                        ---o0o---

 3                  P R O C E E D I N G S

 4      THE COURT:  Okay.  This is on the record.  This is

 5 before the Insurance Commissioner of the State of

 6 California in the matter of PacifiCare Life and Health

 7 Insurance Company.  This is OAH Case No. 2009061395,

 8 Agency No. UPA 2007-0004.  Today's date is January

 9 13th, 2010, and counsel is present.

10          The respondent is not present, but if you

11 could just state her appearance when she comes in.

12      MR. KENT:  Absolutely.  It will be Marilyn Drysch,

13 D-R-Y-S-C-H, will be with us this morning.

14      THE COURT:  And her first name?

15      MR. KENT:  Marilyn.

16      THE COURT:  M-A-R-I-L-Y-N?

17      MR. KENT:  I believe so, yes.

18                      ELENA McFANN,

19          called as person most knowledgeable

20          by the CDI, having been previously

21          duly sworn, was examined and testified

22          further as hereinafter set forth:

23      THE COURT:  All right.  You've been previously

24 sworn in this matter, and you're still under oath.  If

25 you could just state your name again, spell it for the
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 1 record.

 2      THE WITNESS:  Elena McFann, E-L-E-N-A,

 3 M-C-F-A-N-N.

 4      THE COURT:  Go ahead.

 5     DIRECT EXAMINATION BY MR. STRUMWASSER (resumed)

 6      MR. STRUMWASSER:  Q.  Good morning, Ms. McFann.

 7 Your current title is vice president for network

 8 strategy and innovation; is that right?

 9      A.  That's correct.

10      Q.  What is involved in the innovation part?

11 We'll come back to "network."

12      A.  In terms of innovation, my team and I scan the

13 external environment looking for trends, for example,

14 from a legislative perspective, from a customer

15 perspective, and define strategies, tactics and

16 specific initiatives to ensure that the network that

17 serves the commercial, Medicare, and Medicaid customers

18 is ready for when the customers are going to feel the

19 impact from those changes.

20      Q.  So it's innovation with respect specifically

21 to networks?

22      A.  Yes, that's correct.

23      Q.  Are there other people that have "innovation"

24 in their title at United?

25      A.  Yes, I believe so.
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 1      Q.  With respect to network strategies, what does

 2 that entail?

 3      A.  So from a network strategy perspective, it

 4 really ties in very closely to the innovation side of

 5 my responsibilities.  So it includes management of our

 6 contract standards and methods and reimbursement

 7 policies across all provider types.  And then it's

 8 really the strategies that are associated with

 9 supporting innovation.

10      Q.  Particularly with respect to administration of

11 the network, is your -- are the people who negotiate

12 provider contracts in your department?

13      A.  Some of them are.

14      Q.  Where else are they?

15      A.  So to clarify, the individuals on my team who

16 negotiate contracts handle our national ancillary

17 provider relationships -- so with national providers

18 like Apria, Davida.  So then the individuals who manage

19 the local relationships with hospitals, physicians, and

20 other ancillary providers are -- actually report up

21 through my peers, the regional vice presidents for

22 network management.

23      Q.  So UnitedHealth Network has regional vice

24 presidents?

25      A.  That's correct.
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 1      Q.  And they're at your level on the chart?

 2      A.  Yes, that's correct.

 3      Q.  But your box is pan regional?  You don't have

 4 any specific region, right?

 5      A.  That's correct.

 6      Q.  Is there a regional vice president for the

 7 Pacific region?

 8      A.  No, there's not.

 9      Q.  What region would California find itself in?

10      A.  California is part of the West region.

11      Q.  So there's a regional vice president for

12 networks West?  Western region?

13      A.  Yes, there's a regional vice president for

14 network management for the West region.

15      Q.  Who is that?

16      A.  That individual is Lisa McDonnel.  First name

17 L-I-S-A, and the last name is M-C D-O-N-N-E-L.

18      Q.  That was regional vice president, network

19 management?

20      A.  Yes.

21      Q.  How many regions are there?

22      A.  There are four regions.

23      Q.  Each with its own VP?

24      A.  That's correct.

25      Q.  So we've got four regional VPs and you as the
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 1 strategy innovation.  Are there any other VPs at your

 2 level?

 3      A.  Yes, there are.

 4      Q.  Please?

 5      A.  So we have a senior vice president, who is my

 6 peer.  And he is the senior vice president of national

 7 contracts.  That individual owns our relationships with

 8 the large national hospital companies, such as Tenet or

 9 HCA.

10          I also have a peer who is our vice president

11 for affordability initiatives.  And I believe that's

12 it.

13      Q.  Who is that?

14      A.  She -- her name is Molly Knorr.  And that's

15 M-O-L-L-Y, K-N-O-R-R.

16      Q.  Who is the senior VP for national contracts?

17      A.  Ed Lagerstrom, and his last name is spelled

18 L-A-G-E-R-S-T-R-O-M.

19      Q.  And all of you vice presidents at that level

20 report to Mr. O'Boyle?

21      A.  That's correct.

22      Q.  What is an ancillary provider?

23      A.  An ancillary provider is a non-physician,

24 non-hospital provider who renders healthcare services.

25 So it may be easier for me to give you examples such as
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 1 a home health provider or a home infusion provider or

 2 an ambulance provider.  So they're not really

 3 physicians; they're not hospitals.  They are the

 4 providers who render services outside of those --

 5      Q.  Labs?

 6      A.  Yes, that's correct.

 7          (Ms. Drysch entered the courtroom)

 8      MR. STRUMWASSER:  Do you want to take a moment to

 9 introduce your respondent?

10      MR. KENT:  Your Honor, this is Marilyn Drysch, who

11 will be our company representative here today and I

12 believe tomorrow.

13      THE COURT:  Thank you.

14      MR. STRUMWASSER:  Q.  Not to make Ms. Drysch

15 uncomfortable, but do you work for her?

16      A.  No.

17      Q.  Is she a part of the UnitedHealth Network?

18      A.  No, she's not.

19      Q.  Where are your offices?  Where is the office

20 that you call home?

21      A.  In Edina, Minnesota.

22      Q.  You'll have to spell that for this California

23 crowd.

24      A.  Sorry.  E-D-I-N-A, and then Minnesota.

25      Q.  Is that a suburb of Minnetonka?
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 1      A.  It's a suburb of Minneapolis just like

 2 Minnetonka is.

 3      Q.  So I was trying to figure out which of the

 4 contract negotiators, provider contract negotiators you

 5 have responsibility for.  And as I understand it, you

 6 have the national ancillary providers?  Is that your

 7 responsibility?

 8      A.  That's correct.

 9      Q.  Any other provider contracts that are your

10 responsibility?

11      A.  My physician network management team owns

12 the -- negotiates and manages our national contracts

13 with convenience care clinics such as MinuteClinic or

14 the Target healthcare clinics.

15      Q.  And then the physician provider contract

16 negotiations are through the regional vice presidents;

17 is that right?

18      A.  Yes, that is correct.

19      Q.  And the hospital provider contracts are

20 negotiated through the senior VP for national

21 contracts?

22      A.  To clarify, he negotiates the contracts with

23 the national hospital chains, so an HCA or a Tenet.

24 The local hospitals and -- for the local hospitals and

25 for the regional hospitals, those contract negotiations
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 1 take place in the field by the teams that report up to

 2 the regional vice presidents.

 3      Q.  Is there an overarching structure, somebody

 4 that is either -- well, somebody that is, let's say,

 5 above the regional vice presidents, you, and the

 6 national contracts senior vice president for -- that

 7 establishes policy for provider contracts?

 8      MR. KENT:  Objection, vague.

 9      THE COURT:  Did you understand the question?

10      THE WITNESS:  I think I do.

11      THE COURT:  Well, if you understand the

12 question --

13      THE WITNESS:  I apologize, your Honor.

14      THE COURT:  It's okay.

15      THE WITNESS:  Yes, that's my responsibility, to

16 set policy for contracting and our contracting

17 standards as well.

18      MR. STRUMWASSER:  Q.  So the question of, "Shall

19 we do all of our contracts on yellow paper or white

20 paper," that's your call, right?

21      A.  Yes.

22      Q.  White won, right?

23      A.  That's correct.

24      Q.  What about the computer systems, the IT

25 function for managing the networks, whose
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 1 responsibility is that?

 2      A.  I'm not sure what you mean.  Are you

 3 referencing the databases that our systems are loaded

 4 in -- or that our contracts are loaded in?

 5      Q.  Let me withdraw the question.  Let's take it

 6 in smaller steps.

 7          The administration of a provider network

 8 involves a lot of support from IT, right?

 9      A.  For certain aspects of it; that's correct.

10      Q.  Which aspects require IT support?

11      A.  For example, the databases that house provider

12 demographics or fee schedules, as well as, for example,

13 the claims systems.

14      Q.  So as of today, what is the database that

15 houses provider demographics at United?

16      A.  That's the network database.

17      Q.  NDB?

18      A.  That's correct.

19      Q.  Do you have any responsibility for the

20 administration of the NDB database?

21      A.  No, I do not.

22      Q.  Who does?

23      A.  That would be our chief operating officer for

24 UnitedHealth Networks.

25      Q.  And he is?
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 1      A.  That's actually a woman, and her name is Jill

 2 Foucre.  And Jill's last name is spelled F-O-U-C-R-E.

 3      Q.  And she is chief operating officer?

 4      A.  That's correct.

 5      Q.  Is that a higher or lower rank than a vice

 6 president?

 7      A.  I think it's -- technically it's a higher rank

 8 if you were looking in some of the human capital or

 9 human resource systems.

10      Q.  To whom does she report?

11      A.  She reports to Mike O'Boyle.

12      Q.  So is she generally thought of as a peer of

13 Mr. McKinley?

14      A.  Mr. McKinley is no longer with the

15 organization.

16      Q.  I'm sorry.  A peer of -- she also reports to

17 Mr. O'Boyle as you do, right?

18      A.  That's correct.

19      Q.  Are there any other IT systems that are used

20 for provider demographics today?

21      A.  The network database serves as our primary and

22 sole source for data for our provider network.  And

23 that data is sent to other systems.  So I can't rule

24 out that there's not another system that uses that

25 information.
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 1      Q.  I should have asked this earlier.  What are

 2 provider demographics?

 3      A.  Provider demographics are some of the

 4 non-financial aspects of a physician or hospital.  For

 5 example, in a physician world it includes the physician

 6 name, his or her address and other office locations,

 7 physicians who are associated with the practice, tax

 8 identification number, phone number, those sorts of

 9 data elements.

10      Q.  And there are demographics also for practice

11 groups?

12      A.  That's correct.

13      Q.  Does United typically contract with

14 provider -- like a doctor group or the individual

15 doctors in the group?

16      MR. KENT:  No foundation.

17      THE COURT:  If you know.  Or, if you don't

18 understand --

19      THE WITNESS:  UnitedHealthcare contracts at the

20 tax identification number level.  So if a medical group

21 has a number of physicians underneath it all rolling up

22 to a tax identification number, then UnitedHealthcare

23 contracts at the medical group level.

24      MR. STRUMWASSER:  Q.  In your experience, is it

25 more common for a group to have a single tax ID number
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 1 or multiple?

 2      A.  I know of groups who have several tax

 3 identification numbers.  But it's by and large more

 4 common to have a single tax identification number.

 5      Q.  Now, you said that also, to manage a provider

 6 network, you need claims computers, right, computers

 7 that serve as the claims function; is that right?

 8      A.  That's correct.

 9      Q.  And today, what does -- well -- strike that.

10          For United Health Insurance Company, UHIC,

11 what is the computer system that administers the

12 claim-paying function or systems?

13      A.  That's called UNET, and it's U-N-E-T.

14      Q.  And that's a national system that has not just

15 California but all of the -- well, is it all of the

16 UnitedHealth Group claim-paying subsidiaries?

17      A.  That's the system that supports all the UHIC

18 business that I'm familiar with.

19      Q.  Commercial and non-commercial?

20      A.  We actually have other claims systems for the

21 government business or non-commercial.  And we do have

22 some claim systems in place for non-UHIC commercial

23 business.

24      Q.  So does -- I'm sorry.  What was the name of

25 the claim-paying system?
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 1      A.  UNET.

 2      Q.  Does UNET receive demographic information

 3 about providers from NDB?

 4      A.  I'm not a technical person, but it's my

 5 understanding that NDB, the data that resides in NDB,

 6 helps power UNET to process claims.

 7      Q.  Who owns NDB?

 8      A.  So NDB and the data that sits therein is

 9 managed by Jill Foucre and -- well, by her team.

10      Q.  And who owns UNET?

11      A.  Since UNET is a claims operating system, it

12 actually sits, if you will, in the operations -- claims

13 operations part of our organization.

14      Q.  Who is in charge of that?

15      A.  At the -- I don't know the specific individual

16 who's accountable for UNET itself.  I just know at the

17 higher level for all of claims operations, that reports

18 up through Dirk McMahon.

19      Q.  And what is his title?

20      A.  His title is -- I think it's executive vice

21 president for operations.

22      THE COURT:  And is it D-I-R-K?

23      THE WITNESS:  Yes.  I apologize, your Honor.

24      THE COURT:  It's okay.

25      THE WITNESS:  D-I-R-K.  Last name --
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 1      THE COURT:  I thought you were doing very well.

 2      THE WITNESS:  Thank you.  Last name is spelled

 3 M-C M-A-H-O-N, like "Nancy."

 4      MR. STRUMWASSER:  Q.  That was executive vice

 5 president for operations?

 6      A.  I believe that's his title.  I could be off by

 7 an E or a V someplace in the title.

 8      Q.  He's executive vice president of what?

 9      A.  Of our -- of all of our operations for claims.

10 That's about as much as I know about Dirk's areas of

11 responsibility.

12      Q.  Is he an employee of United network?

13      A.  No, he's not.

14      Q.  What is he an employee of?

15      MR. KENT:  No foundation.

16      THE COURT:  If she knows.

17      THE WITNESS:  He's an employee of

18 UnitedHealthcare.

19      MR. STRUMWASSER:  Q.  Who is Ellen Vonderhaar?

20      A.  Ellen Vonderhaar, I understand, is accountable

21 for some of our claims operations, I believe,

22 associated with the PLHIC claims.

23      Q.  The technical programmers and such who service

24 the UNET system, do they belong to the chief operating

25 officer?  Or do they belong to -- are they employees of
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 1 and report to the claims group?

 2      A.  I am certain they don't report to the chief

 3 operating officer of UnitedHealth Networks.  I am not

 4 sure, though, if they report up through the information

 5 technology organization or if they report up into

 6 Dirk's operations organization.

 7      Q.  Who's in charge of the information technology

 8 organization?

 9      A.  I think it's John Santelli.  And John's last

10 name is S-A-N-T-E-L-L-I.  At least that's my

11 understanding.

12      Q.  What's your best estimate of his title?

13      A.  I'm afraid I don't know.

14      Q.  Is he a UHIC employee?

15      A.  No, he's not.

16      Q.  What entity would he work for?

17      A.  I think he is at the UnitedHealth Group level.

18      Q.  Now, the demographic provider information

19 excluded the economic -- or financial information about

20 the provider, right?

21      A.  That's correct.

22      Q.  So first of all, what kind of financial

23 information does the system need in order to function

24 properly?

25      MR. KENT:  Vague.
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 1      THE COURT:  If you know.

 2      THE WITNESS:  Well, at its very basic, so this may

 3 not be comprehensive --

 4      MR. STRUMWASSER:  Q.  Understood.

 5      A.  The system would need to have the physician

 6 fee schedules -- meaning, you know, compensation for

 7 each service code.  And again, very basically, from a

 8 hospital perspective, it would be the compensation for

 9 each type of service in the hospital arena.

10          There could be other financial needs in the

11 system, but since I'm not a technology person, I -- I

12 can't rule anything out there.

13      Q.  Are the fee schedules keyed to the CPT codes?

14      A.  Our fee schedules are created to compensate at

15 the fee-schedule level.  And I believe that they go --

16 that they are loaded, that the data files are such that

17 it goes down to the individual service coding.

18      Q.  For example, the -- a provider contract, each

19 provider contract contains something called a fee

20 schedule, right?

21      A.  That's correct.

22      Q.  Is that a table of CPT codes and compensation

23 terms for that code?

24      A.  The contract references a fee schedule, and

25 then the fee schedule has 11,000 service codes and
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 1 compensation for each one.

 2      Q.  Are there any other fee arrangements that are

 3 not keyed to the CPT codes?

 4      A.  There are unlisted codes that a physician, for

 5 example, might use.  And the contract with the

 6 physician would reference what we call a default

 7 percent of charge.  And so that would be something that

 8 would be part of that as well.

 9      Q.  And the provider contract, does it reference a

10 fee schedule out there somewhere else, or does it

11 actually lay out the -- did you say 11,000 codes?

12      A.  The UnitedHealthcare standard contract

13 references a fee schedule and includes a sample of

14 relevant fees and also includes some pages called

15 "Additional Information About Your Fee Schedule."

16          And certainly if the physician requests that a

17 copy of the entire fee schedule be provided or attached

18 to the contract, we can do that.  But the typical

19 UnitedHealthcare contract has the fee schedule and

20 references the specific fee schedule identified.

21      Q.  Are the fee schedules typically expressed as a

22 percentage of some standard out there?

23      A.  It differs from market to market as to how the

24 fees -- what the typical fee schedule approach is.

25      Q.  Are those applicable to UHIC?
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 1      A.  Again, that can differ as well because we have

 2 a couple of different fee schedule methodologies.

 3      Q.  What are the most prevalent fee schedule

 4 methodologies?

 5      A.  One of the prevalent fee schedule

 6 methodologies is what we call a fixed conversion factor

 7 methodology, so where we have the -- where the fee

 8 schedule sample and the specifications we would include

 9 would say that -- that the fee schedule is $57 per

10 unit, for example.

11          We have other fee schedule methodologies where

12 we reference a fixed year of Medicare.  We call that

13 the fixed-year methodology.  And the fee sample and fee

14 specs would reference 2004 Medicare or 2004 CMS, for

15 example.

16          Then certainly we have another methodology

17 which we call the current-year methodology.  And there

18 are -- in that one, we reference in the sample and

19 specifications that this contract is tied to

20 current-year CMS.

21          So those are the most prevalent methodologies.

22 But again, I can't rule out if there are other

23 methodologies.

24      Q.  Understood.  CMS is?

25      A.  Center for Medicare and Medicaid Services, so
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 1 basically Medicare.

 2      Q.  So the provider contract might say that the

 3 compensation is a stated percentage of 2004 CMS rates?

 4      A.  That's correct.

 5      Q.  Who is in charge in the organization of the

 6 network -- the provider listing?

 7      A.  So that listing is fed from the demographics

 8 from the NDB.  So that area reports up to Jill Foucre.

 9      Q.  A member can determine which doctors are and

10 are not on the network by going to your Web site,

11 right?

12      A.  That's correct.

13      Q.  Does UHIC still use a printed booklet?

14      A.  I don't know.

15      Q.  Who would know the answer to that?

16      A.  I don't know the answer to that.  We're so --

17 most of our customers have moved to so much electronic

18 interaction and have emphasized that with their

19 employees that I don't know even know who would know

20 the answer to whether we print directories anymore.

21      Q.  You haven't seen one in a while?

22      A.  That's a very fair assessment.

23      Q.  So whoever is responsible for adding and

24 removing names to the Web site, that would be a person

25 who worked for Ms. Foucre?
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 1      A.  Yes, that's correct.

 2      Q.  So we've talked a little bit about the IT

 3 function for network management or administration.

 4 We've talked about contracting.  We've talked about

 5 listings.  Are there other components that go into

 6 administering a network?

 7      A.  Well, there's the -- there are all the

 8 components that go into actually negotiating the

 9 contract, like financial analysis, that the contract

10 is -- will meet the expectations of both parties.  But

11 if we think about that, that's the most -- that's

12 probably the majority of it.

13      Q.  I should ask, your counsel has designated you

14 as the person most knowledgeable about provider

15 contract loading.  Do you agree with that

16 characterization?  This is not a moment for false

17 modesty.

18      A.  I am the person who will be most knowledgeable

19 about that related to -- as well as network management

20 related to the CTN transition and related to this

21 particular matter.

22      Q.  So you're also the person who was -- is most

23 knowledgeable about the events surrounding the loss of

24 the CTN network and United's response to it?

25      A.  I am certainly the individual who is the most
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 1 knowledgeable about our response to it.  I have

 2 knowledge of some of the events associated with the CTN

 3 termination.  But I didn't manage that relationship

 4 with CTN, so there may be some aspects of that that I

 5 wouldn't have specific knowledge about.

 6      Q.  Were you involved in a 2007 California

 7 Department of Insurance market conduct exam?

 8      A.  Yes, I was.

 9      Q.  In what capacity?

10      A.  Well, in my previous role as vice president of

11 network management for an -- and integration for the

12 Pacific region, my -- I was responsible for responding

13 to the data request associated with providing all

14 information about contracts negotiated between 1/1/06

15 and 3/31/07.

16          I was responsible for providing information

17 for the market conduct exam requests related to

18 specific contract requests, which we would receive a

19 list of those.  I was also, to my recollection,

20 responsible for responding to specific referrals

21 related to fee schedule corrections.

22      Q.  Were you continuously in your current position

23 between June 23, '06 and February 28, '07?

24      A.  I was continuously in my old position at that

25 time, my former position.
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 1      Q.  Okay.  And there weren't any substantial

 2 absences during that period?

 3      A.  No, there were not.

 4      Q.  Did you have any change in the computer system

 5 you currently used during that period?

 6      MR. KENT:  No foundation.  It's vague and

 7 ambiguous.

 8      THE COURT:  If you know.

 9      THE WITNESS:  I'm afraid I don't understand the

10 question.

11      THE COURT:  Rephrase.

12      MR. STRUMWASSER:  Q.  Let me tell you why I'm

13 asking these questions.  Respondent has produced to the

14 Department 6,777 documents for which you were either

15 the author, addressee or the recipient, CC recipient.

16 But we received from your counsel only 110 documents

17 for which you were the sender or recipient or CC

18 recipient during that period, June 23, '06 through

19 February 28, '07.

20          Now, that's less than one e-mail every two

21 days.  Does that sound right to you?

22      MR. KENT:  Argumentative, no foundation.

23      THE COURT:  Overruled.

24          If you know.  Did you understand those dates?

25      THE WITNESS:  Yes, your Honor, I do understand the
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 1 dates.

 2          I had significant responsibilities in that

 3 time.  Some of them relate to this matter that we are

 4 referencing.  And in fact, those were my primary

 5 responsibilities.  But there were certainly other

 6 responsibilities I had under my former role that would

 7 not be, I don't think, of discussion in this matter.

 8      MR. STRUMWASSER:  Q.  So you would have expected

 9 there to be more than one e-mail every two days

10 regarding the issues that are involved here, right?

11      THE COURT:  That isn't what she said.

12      MR. STRUMWASSER:  I'm sorry.

13      THE COURT:  That isn't what she said.  And that

14 question sounded awfully argumentative to me.

15      MR. STRUMWASSER:  I'm just trying to figure out

16 whether the witness thinks we have all of the

17 documents.  I'll do it this way.

18      Q.  Well, first of all, the date June 23rd of '06,

19 that's a date of some importance to United, isn't it?

20      A.  Yes, that's correct.

21      Q.  It was the first day off of the CTN network,

22 right?

23      A.  That's correct.

24      Q.  You had substantial responsibilities then,

25 that day and the succeeding days, regarding the
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 1 transition, right?

 2      A.  That's correct.

 3      Q.  There was a market conduct exam in 2006 from

 4 the California Department, right?

 5      A.  I'm not familiar with a market conduct exam

 6 in '06.  I am familiar with one in '07.

 7      Q.  We have received 40 e-mails that were produced

 8 and which you were identified as the custodian, meaning

 9 it came from your office, during that period.  That's

10 about an eight-month period, right?

11      A.  That's -- that is an eight-month period.

12      Q.  Would you think that there were only 40

13 e-mails during that eight-month period that related to

14 the subject of this case?

15      MR. KENT:  No foundation.  It's argumentative.

16      THE COURT:  I'll allow it.

17          If you understand the question.

18      THE WITNESS:  I understand the question, but

19 it's -- I would respond by saying that it's difficult

20 for me to speculate on what my e-mail volume was on any

21 one day or in any one -- across any one period of time

22 with regard to this specific matter.

23      MR. STRUMWASSER:  Q.  We received 110 documents in

24 which you were the sender or recipient but only 40 from

25 your office.  In the ordinary course, would you retain
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 1 a copy of an e-mail that you sent?

 2      MR. KENT:  No foundation.

 3      THE COURT:  I'll allow it.

 4          During that period of time?

 5      THE WITNESS:  Yes.

 6      MR. STRUMWASSER:  Q.  Do you typically use

 7 Microsoft Outlook?

 8      A.  Yes, I do.

 9      Q.  That's your e-mail client?

10      A.  Yes.

11      Q.  And do you regularly delete e-mails or do

12 you -- what is your practice with respect to the

13 retention of e-mails that you have, let's say, sent?

14      THE COURT:  During that period?

15      MR. STRUMWASSER:  Q.  During that period, yes.

16          Thank you, your Honor.

17      A.  So it's important to know that, during that

18 period, the e-mail client that I used was Lotus Notes.

19 But regardless whether I'm using Outlook today or Lotus

20 Notes then, I retain all my e-mails that I send.

21      Q.  In and out?

22      A.  I don't retain all inbox e-mails.  I

23 definitely retain all sent e-mails.  And if I received

24 an e-mail that was relevant to a project I was working

25 on or a matter that would support some of my -- that I
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 1 will refer to later for where we landed on something, I

 2 typically printed that out and put it in a working or

 3 hanging file.

 4      Q.  I should be clear that, of the 110 documents

 5 that have been identified that I mentioned a moment

 6 ago, that included 94 e-mails and 16 paper documents.

 7          When you transitioned from Lotus Notes to

 8 Outlook, did you import your existing inventory of

 9 whatever was on Lotus Notes?

10      A.  I retained my archives from Lotus Notes notes.

11      Q.  So you still have an archive facility on

12 Outlook?

13      A.  I have an archive for all my Lotus -- for my

14 Lotus Notes e-mails, and I have an archive for my

15 Outlook e-mails.

16      Q.  How is your archive organized?

17      A.  My archive is organized chronologically, based

18 upon -- and since it's all sent e-mails or primarily

19 sent e-mails, it's all archived chronologically based

20 upon sent date, sent month, sent order.

21      Q.  Not topically?

22      A.  No.

23      Q.  Do you recall someone coming to you and asking

24 for the documents that you had in your office with

25 respect to this case?
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 1      A.  Yes, I do.

 2      Q.  Were you involved personally in retrieving the

 3 documents to be produced?

 4      A.  Yes, I was.

 5      Q.  What were you asked to provide?

 6      A.  I believe the memo requested that I provide

 7 all documents relevant to the Department's matter.  I

 8 don't remember the exact wording.  But I believe that I

 9 pulled my paper files personally, and I believe the

10 company, through our security systems and through the

11 IT systems, obtained access to my shared drive, where,

12 you know, materials I create or receive and save go

13 there, as well as went through the various e-mail

14 servers and archives on my computer to obtain those.

15      Q.  So the collection of documents from your

16 e-mail server was done by someone other than you?

17      A.  I believe that's correct.

18      Q.  What did you believe to be documents relevant

19 to this case for purposes of that memo?

20      A.  So I had understood it was anything related to

21 the market conduct exam.  I had understood it was work

22 that had been associated with the CTN transition.  I

23 think those were the two major areas.

24          In any event, I recall reading the internal

25 memo on the matter.  I recall acknowledging receipt,
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 1 signing it, returning it.  And I believe I was

 2 compliant with the memo.

 3      Q.  So I'm not trying to argue; I'm trying to

 4 understand here.  But you just tell me, do you have any

 5 idea why it is that we only have from this period 110

 6 documents from your -- excuse me -- yeah, from your

 7 office in which you are the sender or recipient and 67,

 8 77 documents overall from the company in which you were

 9 the sender or recipient?

10          Do you have any idea what the mechanism would

11 be that would produce that result?

12      MR. KENT:  Argumentative, no foundation.

13      THE COURT:  If you know.  Don't speculate or

14 guess.

15      THE WITNESS:  I actually don't know, your Honor.

16      MR. STRUMWASSER:  Q.  Would you -- looking back on

17 this period from June 23rd of '06 to February 23 of

18 '07, how many e-mails do you think you received per day

19 on the CTN matter?

20      A.  I don't know, because I never really monitored

21 what my incoming or outgoing e-mail volume was.

22      Q.  More than one a day?

23      MR. KENT:  No foundation, calls for speculation.

24      THE COURT:  If you know.  If you don't know, you

25 don't know.



2036

 1      THE WITNESS:  I don't know.  I've never really

 2 counted my e-mail.

 3      MR. STRUMWASSER:  Q.  I understand.  I'm not

 4 asking you to count.  But I think each of us, if we

 5 reflect how many e-mails we get in a day, for

 6 example -- I know I get more than one and fewer than

 7 1,000.  I bet you do too.

 8          So I'm just asking you, from a sense of how

 9 much the traffic was during this important period in

10 your work, whether you were getting more than one

11 e-mail a day regarding CTN.

12      A.  I suppose it's possible.  But I'm -- again, I

13 don't know how many I was getting per day, if it was

14 one or zero or 100.  I don't know.

15      Q.  So as far as you're concerned, you might have

16 been getting 100 and you might have been getting one,

17 and you can't say today which seems more likely the

18 case?

19      MR. KENT:  It's asked and answered.  It's

20 argumentative.

21      THE COURT:  Sustained.  Let's move on.

22      MR. STRUMWASSER:  Q.  Ms. McFann, did you have

23 responsibilities for integration of the PacifiCare

24 operations into the United operations?

25      A.  Not for operations, if you're using the term
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 1 in the way that we use it at UnitedHealthcare.

 2 "Operations" typically references claims systems, IT,

 3 telephones, those sorts of things.  So not for

 4 operations.

 5      Q.  What were your responsibilities with respect

 6 to integration of the merged companies?

 7      A.  My responsibilities were focused on network

 8 management.  So, for example, for states outside of

 9 California, in the Pacific region, it was the -- how do

10 we bring the two networks, provider networks of

11 UnitedHealthcare and PLHIC or PacifiCare of -- fill in

12 the blanks -- together.

13          And within California, the focus was on

14 managing the CTN transition.  And I think that pretty

15 much covers it.

16      Q.  Was there an integration team at United?

17      A.  There was a separate integration team that

18 focused, post-acquisition close, on tracking how the

19 organization was doing end to end on integration, so

20 above and beyond network management, inclusive of

21 operations in other areas.

22      Q.  Were you on that integration team?

23      A.  I contributed to the integration team.  The

24 integration team itself sat in a completely different

25 unit.
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 1      Q.  What is Uniprise?  U-N-I-P-R-I-Z-E is it?

 2      A.  "S".

 3      Q.  -- S-E.

 4      A.  Uniprise is or was -- because that

 5 organization doesn't exist as Uniprise anymore.  That

 6 organization was a sales arm for the extremely large

 7 national or jumbo accounts.  So it had that arm.  And

 8 then separately, that is where claims operations sat.

 9          But that is an organization, as a name, over

10 time, like today, doesn't exist because we have

11 separated sales from -- we've separated jumbo sales

12 from operations.

13      Q.  Did Uniprise have special responsibilities

14 with respect to integrating the PacifiCare company into

15 United?

16      A.  So the operations part of Uniprise, you know,

17 claims operations, probably had some integration

18 activities that it needed to accomplish.

19      Q.  I'm going to take up an issue that is really

20 between the parties and the lawyers and the Judge, so

21 forgive me for a second, but I shall show this to you.

22 And we may need to have you confirm what it is.  But

23 this is a document which we generated.

24          And I should say preliminarily, your Honor, we

25 received from PacifiCare, I guess months ago now, a
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 1 privileged document log that covered, first, I think

 2 75,000 pages or something.

 3          We have now received as late as this past

 4 weekend, something over half a million pages.  We have

 5 no privilege log.  We don't know what has been

 6 withheld.  And in the long run, I've taken the position

 7 all along here that that's a matter of -- if it turns

 8 out that there have been documents withheld and we get

 9 them belatedly, we have to bring witnesses back.

10          But we have here a list of documents that were

11 identified by PacifiCare as having been in the custody

12 of Ms. McFann.  And we have the description that

13 PacifiCare gave us regarding the file path, where the

14 document came from.  And we have the title of the

15 document as they extract it.

16          These appear to be about a dozen network

17 integration plans.  And all we know is they have not

18 been produced.  They were in this witness's possession,

19 and we don't even know what the claim is of privilege.

20 But we don't have it.  And I think that it's

21 appropriate to ask whether counsel can tell us where

22 these documents are and when we're going to see them.

23      MR. KENT:  Your Honor, a couple things, but the

24 key thing is I don't understand why we are bringing

25 this up right now.  We've got a witness here.  This



2040

 1 could have been handled in -- numerous times.  To pull

 2 this out right here -- we can take it up at a break.

 3 We can meet and confer with counsel.

 4      THE COURT:  I think it came up because here's the

 5 witness.  So if you need a break and you want to talk

 6 about it, I'm happy to give you a break now.

 7      MR. KENT:  That's fine.  And your Honor, just so

 8 the record's clear, we have -- because of the breadth

 9 of the CDI's document production, we have produced

10 about a half a million documents in a very short period

11 of time.

12          This past weekend, I think, there was maybe a

13 magnitude of another hundred or so, couple hundred.  We

14 have, I think, really been put under unfair burden.  We

15 have gone out of our way to produce documents.  And for

16 it to be basically turned on its head is just simply

17 wrong.

18      THE COURT:  I don't derive any opinion about that

19 at this moment, but I'll give you -- how long do you

20 think you need to discuss this?

21      MR. STRUMWASSER:  He knows what he knows.

22      MR. VELKEI:  Give us a couple of minutes, your

23 Honor, see what we can do.

24      THE COURT:  How about taking the morning break, 15

25 minutes.  Then let me know where we're at.
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 1      MR. VELKEI:  That's fine.

 2          (Recess taken)

 3      THE COURT:  We'll go back on the record.  Go

 4 ahead.

 5      MR. STRUMWASSER:  Q.  Ms. McFann, in 2005, you

 6 were vice president for network management and

 7 innovation; is that right?

 8      A.  No.  In 2005 --

 9      Q.  Mid 2005?

10      A.  Mid 2005, I was vice president for physician

11 network management.

12      Q.  For United Health Company -- UnitedHealthcare?

13      A.  For UnitedHealthcare.

14      Q.  When did you first hear that UnitedHealth

15 Group was considering attempting to acquire PacifiCare?

16      A.  I believe May or June 2005, probably closer to

17 June 2005.

18      Q.  Did you -- were you aware of that prior to the

19 public announcement?

20      A.  Yes, I was.

21      Q.  Were you involved in any way in the decision

22 to seek to acquire PacifiCare?

23      A.  I was on the due diligence team for the

24 considered acquisition.

25      Q.  Who else was on the due diligence team?
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 1      A.  Gosh, there were a number of people on that

 2 due diligence team from various functions across

 3 UnitedHealth Group.  So I know that I saw -- could be

 4 up to dozens of individuals involved, that I personally

 5 saw involved on due diligence.

 6      Q.  Who chaired or headed the due diligence team?

 7      A.  I believe that was Ed Lagerstrom at the time.

 8          Do you need me to spell that again?  You're

 9 good?  Okay.

10      Q.  Who asked you to serve or told you you were

11 assigned to the team?

12      A.  Mike Mikan.

13      Q.  Who was, at the time?

14      A.  At the time, he was president and CEO of

15 UnitedHealth Networks.

16      Q.  Did this team have meetings?

17      A.  Yes, we did.

18      Q.  Regular?

19      A.  They were frequent meetings.  I don't recall

20 if they were regularly held at a specific date or on a

21 specific frequency.

22      Q.  Whom do you recall being on the team besides

23 Mr. Lagerstrom?

24      A.  I recall that Mr. Mikan was on the team.  I

25 recall that Ed Novinski was on the team.  Lisa
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 1 McDonnel, myself, a couple of our lawyers -- of our

 2 in-house lawyers.  And I do recall a couple of

 3 individuals within UnitedHealth Networks administration

 4 who had had acquisition experience in the past.  Do you

 5 need their names?

 6      Q.  Please.

 7      A.  One of those individuals from UnitedHealth

 8 Networks administration is Mark Allen.  And that's Mark

 9 with a "K," and his last name is spelled A-L-L-E-N.

10          Another individual from UnitedHealth Networks

11 administration was Marc with a "C," Baer, B-A-E-R.

12          Those were the individuals with whom I

13 interacted with the most frequently on due diligence

14 and that I recall traveling with.

15      Q.  Is United Networks administration the name of

16 the entity, or are you referring to people in the

17 administration of United Networks?

18      A.  So UnitedHealth Networks administration was a

19 little team within UnitedHealth Networks which helped

20 the entire UnitedHealth Networks organization on

21 driving projects and specific administrative

22 initiatives, such as in this case, due diligence on a

23 potential acquisition.

24      Q.  What was the scope of your responsibilities

25 with respect to the due diligence team?
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 1      A.  So my primary focus on due diligence related

 2 to the California network.  And my activities included

 3 interviewing the individuals from PacifiCare who had

 4 responsibility or knowledge of the network and who

 5 were -- who had signed the appropriate confidentiality

 6 documents for the acquisition as well as I reviewed in

 7 detail the highest volume hospital contracts as well as

 8 the highest volume medical group contracts.

 9      Q.  Both HMO and PPO?

10      A.  My -- I focussed primarily on PPO, but I do

11 recall reviewing a few of the HMO contracts.

12      Q.  Do you recall which contracts you reviewed,

13 the high volume?

14      A.  I recall some of them.  I recall reviewing the

15 Tenet agreement for PacifiCare and Tenet.  I recall

16 reviewing the Cedars-Sinai medical care agreement.  And

17 I think I recall reading the Sutter -- the agreement

18 between PacifiCare and Sutter Health System.

19      Q.  Do you recall whether you looked at any of the

20 contracts involving any of the University of California

21 hospitals?

22      A.  I think I reviewed the UCLA agreement.

23      Q.  Any of the University of California-affiliated

24 practice groups?

25      A.  I don't recall.
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 1      Q.  On the due diligence team, was there

 2 representation for the claims function?

 3      A.  I don't know.

 4      Q.  You don't recall anybody that you can identify

 5 today as being from claims who was on it?

 6      A.  I don't recall interacting with anyone from

 7 our claims team or from our operations in due

 8 diligence.  My focus was on the network itself.

 9      Q.  What about from operations?

10      A.  I don't know.

11      Q.  Do you recall there being any representation

12 from IT?

13      A.  I don't recall.

14      Q.  You don't recall whether there was or wasn't

15 or you --

16      A.  Well, so all of my focus was network

17 management, reviewing contracts.  So I had a very

18 small, limited, very defined scope.  In my

19 interactions, the claims team or operations or IT

20 weren't included in my area for review.  So I don't

21 know if we had individuals from those areas.  And if

22 there were, I wouldn't know who they are.

23      Q.  These meetings, did they have agendas?

24      A.  I don't recall if we had specific written

25 agendas.
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 1      Q.  You know, we've already gotten a taste of the

 2 management style at United.  We're getting these Six

 3 Sigma PowerPoint things with belts and timelines and

 4 owners.

 5          Was there anything like that being used for

 6 the due diligence group?

 7      MR. KENT:  It's argumentative.  Overruled.  But --

 8      THE WITNESS:  I can tell you that, from the

 9 analysis or the reviews that I did on the network

10 contracts that I reviewed, I developed a set of notes

11 which identified who the contract was with, if there

12 were any significant impediments for assignment at the

13 close of the deal or impediments to access by

14 affiliates of PacifiCare.

15          And those were -- those notes were the types

16 of things that I reviewed during the course of the

17 internal meetings I participated in on the topic of the

18 acquisition.

19      Q.  You still have those notes?

20      A.  I believe I do.

21      Q.  Were you ever asked to give a presentation to

22 the due diligence committee?

23      A.  There wasn't a presentation, to my

24 recollection, on the due diligence committee.  My

25 interactions or my discussions of the network findings
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 1 and recommendations were with Mr. Mikan and Ed

 2 Novinski.  So that was the audience I was working with

 3 directly.

 4      Q.  So did you send them memos, e-mails, any other

 5 written documentation?

 6      A.  I think I sent them copies of my notes, which

 7 were sort of a work product associated with my review

 8 of the contracts.  And I'm certain I used those in at

 9 least one meeting I can recall for -- where we

10 discussed my conclusions.

11      Q.  Do you recall whether you sent them paper or

12 e-mails or electronically transmitted documents in

13 general?

14      A.  I don't recall.

15      Q.  Were you a frequent user of e-mail in 2005?

16      A.  I did use e-mail, yes.

17      Q.  When you were retrieving hardcopy stuff from

18 your office, do you recall whether you retrieved any of

19 these materials from the due diligence group?

20      A.  I don't remember.

21      Q.  Do you recall anybody -- well, do you recall

22 anybody else making reports to the due diligence group

23 in the meetings?

24      A.  The meetings in which I participated were

25 specifically focused on the California network, since
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 1 that was my area of focus or due diligence.  So I don't

 2 know if there were other meetings that took place

 3 regarding other individual's findings elsewhere

 4 associated with the acquisition.

 5      Q.  So there were meetings of the due diligence

 6 group specifically to discuss the California aspect of

 7 the acquisition?

 8      A.  Yes, because that was the area that I was

 9 working on.

10      Q.  Do you recall anybody being specifically at

11 the California meetings of the due diligence group?

12      A.  Yes.

13      Q.  Who?

14      A.  So Mike Mikan, Ed Novinski, Marc Baer and

15 in-house counsel.

16      Q.  You think that's the complete line-up from

17 those meetings?

18      A.  That's what I remember from the meetings that

19 I recall.

20      Q.  Yeah.  All I'm trying to do is -- whether you

21 think you're giving me a partial list or whether, as

22 far as you can recall, that was it.

23      A.  I can tell you it was a small table and there

24 were four chairs around it, so....

25      Q.  Okay.  You testified a moment ago that you
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 1 interviewed people from PacifiCare who were involved in

 2 its network operations; is that right?

 3      A.  Yes, that's correct.

 4      Q.  Do you recall who that was?

 5      A.  Yes, I do.  And that was Pete McKinley, as

 6 well as Brad Bowlus.  And Brad's last name was

 7 B-O-W-L-U-S, as in "Sam."

 8      Q.  Do you recall what their positions were at the

 9 time?

10      A.  I believe Pete's position was senior vice

11 president of network management for PacifiCare.  I

12 don't recall Brad's exact title, but I was aware that

13 he was accountable for all health plan operations for

14 PacifiCare across the PacifiCare states.

15      Q.  Across?

16      A.  The eight PacifiCare states.

17      Q.  Did they have a reporting relationship?

18      A.  I'm aware that Pete reported to Brad.

19      Q.  At this time, as you're contemplating the

20 acquisition, what did the PacifiCare network management

21 organization or organizations look like?

22      A.  So Pete was in charge of all of network

23 management.  And I believe that all of the

24 non-California states had an individual, like a vice

25 president, who reported to Pete.  And that vice
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 1 president was accountable for network management in the

 2 state.

 3          And in California, there were -- let me think.

 4 There was a Northern California VP.  There was -- and

 5 I -- there were two Southern California VPs as well,

 6 because -- just had to chop up the Southern California

 7 geography.

 8      Q.  So they had separate regions?

 9      A.  Yes, there were separate regions.

10      Q.  Do you recall overall how many people were in

11 network management for the California operations?

12      A.  I can tell you that, when -- that I'm aware

13 when I took on my role in California, there were 122

14 people in California network management.

15      Q.  How many people are there today in PLHIC

16 network management?

17      MR. KENT:  No foundation.

18      THE COURT:  If you know.

19      THE WITNESS:  It's an odd question because we do

20 network management as a company across all of our

21 products.  We don't have a network manager who's only

22 accountable for PLHIC providers and another one who's

23 accountable for neighborhood health providers.  We have

24 network management.

25      MR. STRUMWASSER:  Q.  So today, there is no PLHIC
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 1 organization for administering the PLHIC network; is

 2 that right?

 3      MR. KENT:  Argumentative, no foundation.

 4      THE COURT:  Overruled.

 5          If you know.

 6      THE WITNESS:  I don't know how the license

 7 entity -- board or -- is organized underneath.  I can

 8 speak to the network management organization.

 9      MR. STRUMWASSER:  Q.  Is there, today, a PLHIC

10 network, provider network?

11      A.  There is a network which services PLHIC

12 members today, yes.

13      Q.  Is that administered through United networks?

14      A.  That is administered by UnitedHealthcare

15 through the UnitedHealth Networks organization.

16      Q.  So your organization, right?

17      A.  That's correct.

18      Q.  In the course of administering the PLHIC

19 network, do you have occasion to consult PLHIC

20 employees or a PLHIC organization?

21      MR. KENT:  It's vague.

22      THE COURT:  Do you understand the question?

23      THE WITNESS:  I think I do.

24          When I'm consulting today anybody with regard

25 to the network that services the PLHIC members, I'm
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 1 consulting with network management employees of

 2 UnitedHealthcare who are managing the network that

 3 serves all of our products, commercial, Medicare or

 4 otherwise.

 5      MR. STRUMWASSER:  Q.  So as far as you know, there

 6 are no PacifiCare employees -- no PLHIC employees who

 7 have responsibility for managing a PLHIC network?

 8      A.  I don't know how the licensed entity itself,

 9 how the PLHIC as a licensed entity is organized

10 underneath with respect to, let's say, a board of

11 directors, et cetera.

12      Q.  This is something I should have asked you

13 before.  Let's just tidy this up, if I may.

14          In 2005 -- well, let's -- in June of 2005, you

15 were vice president for -- help me out here.

16      A.  For physician network management.

17      Q.  And you reported to whom?

18      A.  I reported to Ed Novinski.

19      Q.  Who was --

20      A.  Who was senior vice president of network

21 management for UnitedHealth Networks.

22      Q.  So he had the network management box, right?

23      A.  Yes.

24      Q.  He reported to people who had broader

25 responsibilities than just network management, right?
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 1      A.  Yes.

 2      Q.  Do you know approximately how many people were

 3 in the various boxes that reported to Mr. Novinski?

 4      A.  I don't recall right now.

 5      Q.  You don't know how many people were in network

 6 management at United?

 7      A.  No, I don't.

 8      Q.  Do you know how many there are today?

 9      A.  I know how many are in UnitedHealth Networks,

10 but I don't know how many are in the network management

11 box, as you've called it, for UnitedHealthcare.

12      Q.  How many are in UnitedHealth Networks?

13      A.  Today, there are over 2700 employees.

14      Q.  And do you know -- was there a UnitedHealth

15 Networks in 2005?

16      A.  Yes, there was.

17      Q.  Do you know how many people were in it at that

18 time?

19      A.  I don't know.

20      Q.  Do you know whether it was larger or smaller

21 than today?

22      A.  I don't know.

23      Q.  As best you can recall, what were you asked to

24 do in terms of deliverables for the due diligence

25 group?
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 1      A.  The objective I was trying to accomplish or

 2 that I was asked to accomplish was to confirm that the

 3 network in California is something that could be

 4 logically assumed upon acquisition close by the

 5 purchaser of the -- of the entity.

 6          So I was looking for any contract barriers to

 7 assignment.  I was looking for any contract barriers to

 8 affiliates of PacifiCare, entities that are under

 9 common ownership being able to access those contracts.

10 And I was looking for items that I would consider risks

11 associated with an acquisition.

12          For example, was there a contract that I was

13 looking at in June or July that had already been

14 terminated and we were -- I don't know -- PacifiCare

15 was within its 90- or 180-day window post-termination.

16 So I was looking for network risks is what it boiled

17 down to.

18      Q.  I think I just didn't hear that last one

19 right.  Was there a specific contract that you were

20 looking at that had been terminated or was that an

21 example of --

22      A.  That's an example.  I apologize.  I wasn't

23 clear.  It's an example of the sort of risk I was

24 looking for when looking in the higher volume

25 contracts.
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 1      Q.  So you were looking, as an example, at whether

 2 there was an inventory of contracts that were being run

 3 out where providers were going to cease being network

 4 members in the foreseeable future; is that correct?

 5      A.  Correct, and for the highest volume contracts.

 6 I think you appreciate it's difficult to review

 7 hundreds of contracts in a compressed time period like

 8 that.

 9      Q.  Just on that question about whether there were

10 any terms that you would consider risks, what did you

11 find?

12      A.  I actually did not find significant risks in

13 the contracts that I reviewed.  I think I identified

14 some potential for needing to amend contracts

15 post-acquisition close if we wanted to have the

16 UnitedHealthcare members access those agreements, get

17 serviced through those agreements.

18          But I would characterize the end of my review

19 or the conclusion that I came to as there were no major

20 impediments or major showstoppers.

21      Q.  On the legal risks or on all of the items that

22 you were looking at?

23      A.  On the items I was looking at on those

24 specific contracts.

25      Q.  So you mentioned a moment ago that you were
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 1 looking -- did you identify the need to amend the

 2 PacifiCare contracts to allow for UHIC members to avail

 3 themselves of the network?

 4      A.  I believe that I came to the conclusion that,

 5 for most of the contracts I reviewed, that amendments

 6 were not necessary because the affiliate language was

 7 adequate and the contracts didn't terminate upon

 8 acquisition by an entity.  So that was, to my

 9 recollection, the conclusion I came to.

10      Q.  What is affiliate language?

11      A.  In most managed-care contracts that I'm

12 familiar with throughout my career, the majority of

13 them have a definition for "affiliate."  And it is an

14 entity typically defined as an entity that is under

15 common ownership, common control, controlled by or

16 controlling of the entity that did the contract with

17 the provider.

18      Q.  You just mentioned managed care.  Did you mean

19 to limit that answer to HMO-type organizations or also

20 PPO?

21      A.  I did not mean to limit that.  I respect that,

22 in California, managed care has a very defined scope.

23 But -- so in provider contracts, I should say that that

24 is a frequently used term.

25      Q.  So the affiliate language issue was whether
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 1 significant providers had in their contract the right

 2 to opt out of the contract if the ownership of

 3 PacifiCare changed; that was what you were looking to

 4 see?

 5      A.  That was one of the possibilities.  What I was

 6 looking for was definitions, so obviously, I was

 7 looking for the affiliate definition.  And I was

 8 looking for any limitation on an entity that was under

 9 common control or controlling or controlled by and

10 certainly looking for anything that made any sort of

11 negotiation that resulted in a limitation on that,

12 whether it's opt out or completely eliminated from the

13 contract.

14      Q.  So do I understand correctly, then, that you

15 had come to the conclusion during this due diligence

16 period that, if the transaction went forward, that

17 there would be a PacifiCare network that could, by and

18 large, be made available not only to the PacifiCare

19 policyholders and their insureds but also to UHIC

20 policyholders and insureds?

21      A.  Yes, that's correct, based upon the review I

22 accomplished.

23      Q.  If I heard you right, I understand you to have

24 said you were looking also -- you were interested in

25 whether affiliates would have access to the contracts?
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 1      A.  That's correct.

 2      Q.  What was that about?

 3      A.  So affiliates -- let's say an acquisition went

 4 through.  So then a PacifiCare affiliate would include

 5 all of the entities that are under common ownership,

 6 common control, et cetera.  So that would include

 7 members of UnitedHealthcare, members of other

 8 affiliates at the time, for example, Mid Atlantic

 9 Health Plan or Oxford Health Plan.

10      Q.  Oxford was an HMO that United had previously

11 acquired?

12      A.  It was a health plan that UnitedHealthcare had

13 previously acquired.

14      Q.  It was not just an HMO?

15      A.  I understand that Oxford sells -- has a

16 variety of different products, some of which may be HMO

17 or otherwise.

18      Q.  So would it be correct to say that you

19 concluded that PacifiCare had a network that was

20 reasonably functioning for the PacifiCare business?

21      MR. KENT:  Vague.

22      THE COURT:  Do you understand the question?

23      THE WITNESS:  I actually don't.

24      THE COURT:  Rephrase.

25      MR. STRUMWASSER:  Q.  I take it that, if you had
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 1 found that there were problems with the functioning of

 2 the PacifiCare network for servicing the PacifiCare

 3 patients, PacifiCare members, that that would have been

 4 an issue for you to identify in the due diligence

 5 review.

 6      A.  My review was limited to the contracts

 7 themselves.  So to the extent there was anything else

 8 that impacted how those contracts helped serve the

 9 members, that was outside of my review.

10      Q.  So for example, did you examine in any way the

11 IT support for the Pacific network?

12      A.  No, I did not.

13      Q.  Did anybody?

14      A.  I don't know.

15      Q.  Did you examine the relationship between the

16 network management and the claim-paying function?

17      A.  I did not.

18      Q.  Do you know if anybody did?

19      A.  I don't know.

20      Q.  But it was within your purview, for example,

21 to determine whether providers' contracts were being

22 processed and uploaded to the PacifiCare system?

23      A.  That actually wasn't my purview for the due

24 diligence.

25      Q.  Did you actually observe whether or not there
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 1 was properly functioning contract uploading facility?

 2      A.  No, I did not.

 3      Q.  Do you know if anybody did?

 4      A.  I don't know.

 5      Q.  In the course of your review, did you examine

 6 whether there were provider complaints about the

 7 network operation?

 8      A.  I did not.

 9      Q.  You didn't ask for any information about

10 provider complaints?

11      A.  I don't recall asking for that information.

12      Q.  Do you know whether PacifiCare in 2005 had a

13 provider relations department?

14      A.  I am aware that PacifiCare did have a provider

15 relations department.

16      Q.  Do you know who was in charge of it?

17      A.  Provider relations in California was the

18 responsibility of network management.  And there were

19 dedicated employees for that purpose.

20      Q.  And you don't recall the names of those

21 people?

22      A.  I actually do know the individuals who were

23 responsible for that pre-acquisition.

24      Q.  Who were they?

25      A.  So each of the vice presidents of network
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 1 management had a director of provider operations.  And

 2 so I apologize, Mr. Strumwasser.  Do you want the names

 3 of the vice presidents or the names of the directors?

 4      Q.  You already know me well enough to know I'm

 5 going to want both.  So go ahead and let's do it.

 6      A.  So the Northern California vice president of

 7 network management was Fred Dodson and that's

 8 D-O-D-S-O-N.  His director for provider operations is

 9 what that was called, was Anne, with an "E" at the end,

10 Harvey, H-A-R-V-E-Y.

11          Greg Wright, W-R-I-G-H-T, was the vice

12 president of the greater South region for California.

13 And his director of provider operations was Lisa Lewan,

14 L-E-W-A-N.

15          And then the vice president for the other part

16 of Southern California was Eric, with a "C," VanHorn.

17 And that's two words, V-A-N H-O-R-N.  And his director

18 for provider operations was Bonita, B-O-N-I-T-A,

19 Meredith, M-E-R-E-D-I-T-H.

20          And then there was an additional peer vice

21 president.  At that point, that was the vice president

22 of PPO contracting.  I believe that was the title.  The

23 individual in that role was Leslie, L-E-S-L-I-E,

24 Carter, C-A-R-T-E-R.  And she had a manager for plan

25 network operations, and that was Tamara, T-A-M-A-R-A,
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 1 Gates.  And I think I gave her name --

 2      THE COURT:  You did.

 3      THE WITNESS:  So those four individuals underneath

 4 had provider relations, as you would call it.

 5      MR. STRUMWASSER:  Q.  The vice president for

 6 Northern California, Mr. Dodson, where is he today?

 7      A.  I don't know.

 8      Q.  He's no longer with the organization?

 9      A.  No, he's not.

10      Q.  Do you know when he left?

11      A.  To my recollection, he left the organization

12 in early 2006, and we immediately filled the position

13 with another individual from outside of the company.

14      Q.  Did you fill position in PacifiCare or in

15 United networks?

16      A.  So, in 2006, this was part of UnitedHealth

17 Networks, and we filled the open position.

18      Q.  In Minnesota?

19      A.  Oh, no.  In Northern California.

20      Q.  Is that individual still there?

21      A.  No.  She is not.

22      Q.  Who was she?

23      A.  That was Martha Smith.  And Smith is spelled

24 as you'd expect it.

25          And when Martha left in late 2006, early
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 1 2007 -- I don't remember the exact date -- we filled

 2 that position very quickly as well, this time with an

 3 internal promotion.

 4      Q.  Still housed in Northern California?

 5      A.  Oh, yes.

 6      Q.  Is there somebody there today?

 7      A.  There is a different individual there today.

 8      Q.  Who is that?

 9      A.  Today, the vice president for network

10 management in Northern California is Janet Lundbye.

11 And that's spelled L-U-N-D-B-Y-E.

12      Q.  Mr. Dodson's old director of provider

13 operations, Anne Harvey, where is she today?

14          That's a terrible question.

15          How about, is she still with PacifiCare?

16      A.  Absolutely.

17      Q.  Same position?

18      A.  Absolutely.

19      Q.  Greg Wright, greater Southern California

20 region -- and I'm not going to start any regional

21 disputes by asking which part is greater -- but where

22 is he?

23      A.  Greg has assumed the regional vice president

24 role for the West region of Ovations, which is our

25 Medicare business.
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 1      Q.  Is there still a vice president for greater

 2 Southern California?

 3      A.  Yes, there is.

 4      Q.  Who is that?

 5      A.  That's Leslie Carter.

 6          If I can make one correction, please, because

 7 I just realized that I messed up Greg's geography

 8 versus Eric's geography.

 9          The correction here is Eric had greater South,

10 Greg had greater Los Angeles.  So to correct further

11 then, Leslie has Eric's old role.  And a woman named

12 Rosanne Dies, D-I-E-S, has Greg's old -- let me get

13 that straight.

14      Q.  Greg Wright was vice president for the greater

15 L.A. region?

16      A.  Yes, he was vice president for the greater Los

17 Angeles region.

18      Q.  And that is now Ms. Carter?

19      THE COURT:  No.  Now that's Ms. Dies.

20      THE WITNESS:  I believe that's Ms. Dies today.  I

21 believe.  I have been gone from California for a little

22 while now.

23      MR. STRUMWASSER:  Q.  Did Lisa Lewan report to

24 Wright?

25      A.  Yes.  That part is correct.
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 1      Q.  Does she now report to Dies?  Is she still

 2 there?

 3      A.  She is still there.  She is still responsible

 4 for provider relations.  She has that now for all of

 5 Southern California.  And since that period of time,

 6 what we have done as a company is put in place a

 7 regional vice president for provider relations for the

 8 Pacific states.  So now Lisa and Anne report to that

 9 individual.  But they are still focused on provider

10 relations.

11      Q.  I'm having a geography problem.  Excuse me.

12      A.  I understand.

13      Q.  I thought you used to have a Pacific region

14 and now have a Western region.

15      A.  We call it the Pacific states.  It's not a

16 region, per se.  It's just that it makes sense to us as

17 an organization to put in place a vice president over

18 California, Oregon, and Washington for provider

19 relations.

20      Q.  Mr. VanHorn, is he still there?

21      A.  No, he's not.

22      Q.  When did he leave?

23      A.  I recall it was sometime in -- at the first

24 part of 2006.

25      Q.  He's no longer with PacifiCare or United; is
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 1 that right?

 2      A.  He's not with the organization at all.

 3      Q.  And Ms. Meredith used to report to him?

 4      A.  Yes, that's correct.

 5      Q.  Is she still there?

 6      A.  No, she has left the -- I apologize.  She has

 7 not left the organization.  She is now in Ovations.

 8      Q.  Who is the vice president for greater Southern

 9 California today?

10      A.  So the vice president for greater Southern

11 California is Leslie Carter.

12      Q.  And who has Ms. Carter's position as VP of PPO

13 contracting?

14      A.  She still maintains those responsibilities

15 associated with managing the physicians who are not in

16 the -- who are distributed throughout the state but are

17 not in the large capitated medical groups.

18      Q.  So she's largely responsible for non-HMO

19 physicians?

20      A.  So she is responsible for -- correct, for

21 non-HMO physicians as well, as in her marketplace, she

22 is responsible for those HMO physicians.

23      Q.  And Tamala Gates?

24      A.  Tamara Gates.

25      Q.  Tamara, thank you.
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 1      A.  She is not with the organization anymore.

 2      Q.  Now, all of those people were, in December

 3 of '05, employees or officers of PacifiCare, of PLHIC,

 4 right?

 5      A.  I don't know if they were -- if their paycheck

 6 read "PLHIC."  I know that they were employed by

 7 PacifiCare at the time of the acquisition close.

 8      Q.  Is it the case that all of those folks who

 9 stayed were quickly moved over to United paychecks?

10      MR. KENT:  No foundation.

11      THE COURT:  If you know.

12      THE WITNESS:  I recall that we updated payroll

13 systems at some point after the transaction closed.  I

14 don't know if that changed, what was on the paycheck,

15 or who counted as the employer at that point in time.

16      MR. STRUMWASSER:  Q.  Is there a point subsequent

17 to that where you do know whether these positions were

18 in PacifiCare or United?

19      A.  I don't know.  We refer to our national

20 network team as UnitedHealthcare or UnitedHealth

21 Networks.

22      Q.  Do you know how many people PacifiCare Life

23 and Health Insurance Company employs today?

24      MR. KENT:  Asked and answered.

25      THE COURT:  I'm not sure.  There's 2700 people,
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 1 but I don't know if that was PacifiCare.

 2      MR. STRUMWASSER:  That wasn't.

 3      THE COURT:  So I'll allow it.  And then we can

 4 take a break.

 5          Go ahead.  Do you know?

 6      THE WITNESS:  I actually don't know, your Honor.

 7      THE COURT:  All right.  Let's take a ten-minute

 8 break.

 9          (Recess taken)

10      THE COURT:  All right.  Back on the record.

11      MR. STRUMWASSER:  Thank you, your Honor.

12      Q.  Ms. McFann, is there a provider relations

13 organization within United networks -- network, I

14 guess?

15      A.  Today, yes, there is.

16      Q.  What is it called?

17      A.  I don't recall if it's called our provider

18 service organization or our provider relations

19 organization.  But it certainly fulfills the

20 responsibilities associated with provider relations and

21 it's under UnitedHealth Networks.

22      Q.  Does it report to you?

23      A.  No, it does not.

24      Q.  To whom does it report?

25      A.  It reports to Kerri Balbone.  And that's
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 1 spelled K-E-R-R-I, B-A-L-B-O-N-E.  And Kerri reports to

 2 Ms. Foucre.

 3      Q.  And that provider relations function, however

 4 it's denominated, does not have responsibility for

 5 contract negotiations, right?

 6      A.  That's correct.

 7      Q.  But it does have responsibility for complaints

 8 from providers?

 9      A.  It has responsibility for addressing provider

10 concerns.  It has responsibility for educating

11 physicians, hospitals, other providers about new

12 features, new services that we can offer them.  So it's

13 really more than a complaint department, if you will.

14      Q.  We've heard the abbreviations "EOB" and "EOP"

15 refer pretty interchangeably to the EOB function for

16 providers.  Have you heard the abbreviation "EOP"?

17      A.  Yes, I have.

18      Q.  So I'm just going to use those interchangeably

19 for a moment.  Have you seen EOBs that have gone to

20 providers?

21      A.  Yes, I have.

22      Q.  And in the ordinary course, do they contain a

23 number that a provider can call if he or she has a

24 question about a claim?

25      A.  I don't know, because the section of the EOB
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 1 that I typically focus on is up at the top, related to

 2 service rendered, allowed, net paid.

 3      Q.  So you just don't know?

 4      A.  I don't know.

 5      Q.  Do you know if there's a call center for

 6 providers to be calling in if they have concerns?

 7      A.  Yes, there is.

 8      Q.  Does that call center belong to Ms. Balbone?

 9      A.  I don't believe it does.

10      Q.  To whom does it belong?

11      A.  We have multiple provider call centers.

12 They -- I believe they all report to Tim Kaja, and

13 Tim's last name is spelled K-A-J-A.  And Tim reports to

14 Dirk McMahon.

15      Q.  So I've always been calling it "Kaja."  How

16 have you been pronouncing it?

17      A.  "Kaja."  Pretend it's a Y.

18      Q.  In the course of your due diligence exercise

19 in 2005, did you do any investigation or inquiry into

20 the PacifiCare provider relations function?

21      A.  I recall asking Pete some questions about how

22 network management was structured.  But beyond that, I

23 don't recall spending substantial time examining the

24 provider relations function.

25      Q.  But you are aware that there was a provider
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 1 relations unit?

 2      A.  Yes, I was.

 3      Q.  Did you inquire as to any trends or the

 4 efficacy of provider complaints?

 5      A.  No, I did not.

 6      Q.  Do you know if anybody did?

 7      A.  I don't know.

 8      Q.  If there had been a noteworthy problem with

 9 provider relations at PacifiCare in 2005, would you --

10 would you expect you would become aware of that?

11      MR. KENT:  It's vague, calls for speculation.

12      THE COURT:  If you know.

13      THE WITNESS:  I don't know if I would have been

14 made aware of that.

15      MR. STRUMWASSER:  Q.  Did you see any of the

16 reports or notes or anything that was tendered to

17 Mr. Novinski by anybody else on the committee?

18      A.  I don't think I did.

19      Q.  At the time you did your due diligence work,

20 what was your understanding regarding United's

21 intended -- United's intentions post-merger for PLHIC?

22 And in particular, did you have any understanding as to

23 whether United intended to grow PLHIC, keep PLHIC about

24 the same size, reduce PLHIC, or eliminate PLHIC?

25      A.  I don't recall being aware of any specific
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 1 intentions with regard to PLHIC beyond being aware

 2 that, in past acquisitions, we had kept those entities

 3 in place as products.

 4      Q.  So was it your assumption as you were doing

 5 your due diligence that you were looking to see whether

 6 the PLHIC network management functions would be able to

 7 support an organization -- support a volume of business

 8 comparable to what you were experiencing with PLHIC at

 9 that time in 2005?

10      MR. KENT:  No foundation, vague.

11      THE COURT:  Do you understand the question?

12      THE WITNESS:  I don't think I do.

13      THE COURT:  All right.  Rephrase.

14      MR. STRUMWASSER:  Q.  You were looking at the

15 PLHIC network operations -- I guess "network

16 operations" is going to be a problem for you, isn't it?

17          You were looking the network management

18 function; is that right?

19      A.  I was primarily focused on reviewing the PLHIC

20 contracts, so with the intent of understanding whether

21 UnitedHealthcare or other affiliates could access it

22 post-transaction.

23      Q.  So you were not looking to see whether, for

24 example, the PLHIC network was large enough for the

25 PLHIC business?
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 1      A.  No, I did not.

 2      Q.  Did you know at the time how many insured

 3 lives PLHIC had?

 4      A.  No, not at the time of due diligence.

 5      Q.  Do you know now, how much it had in 2005?

 6      A.  Not for 2005, no.

 7      Q.  You're not aware that, at the time of the

 8 acquisition, PLHIC had about 150,000 insured lives?

 9      A.  I don't recall knowing that.

10      Q.  Do you know how many insured lives PLHIC has

11 today roughly?

12      A.  I don't know exact, no.

13      Q.  How about the rough number?

14      A.  I recall knowing that it's about -- well, I

15 know across -- I recall knowing across the entire

16 platform, which is PLHIC plus other insured PacifiCare

17 products, it's about 60- to 70,000 life, give or take.

18 And that's approximate, purely approximate.

19      Q.  That includes the HMO business?

20      A.  No.  That would be the insured business in

21 California plus the PPO business in other PacifiCare

22 states.

23      Q.  So you recognize that that represents a

24 substantial reduction from the number of lives that

25 PacifiCare insured in corresponding businesses in 2005?
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 1      MR. KENT:  Vague, no foundation.

 2      THE COURT:  Do you understand the question?

 3      THE WITNESS:  Could you repeat the question,

 4 please?

 5      MR. STRUMWASSER:  Q.  You just told us that you

 6 understand that today it's around -- you say, 40- or

 7 50,000?

 8      MR. KENT:  70-.

 9      THE COURT:  No.

10      MR. STRUMWASSER:  Q.  Oh, 70,000 lives?

11      A.  Across all eight PacifiCare care states.

12      Q.  Right.  Do you have an understanding as to

13 whether that is a larger or smaller number than those

14 operations insured in 2005?

15      A.  Yes.  That's correct.

16      Q.  Substantially smaller?

17      A.  I don't know about magnitude.  But it is

18 smaller.

19      Q.  It is smaller in part because some of the

20 insured lives were moved from PacifiCare to United; is

21 that right?

22      A.  I don't know that.

23      Q.  At the time of the acquisition, UHIC had about

24 850,000 insured lives; is that right?

25      A.  There were -- UnitedHealthcare, all of the
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 1 California members in California was actually about a

 2 million members.

 3      Q.  What do the letters "ASO" stand for in your

 4 business?

 5      A.  "Administrative services only," or

 6 "administrative services operations."

 7      Q.  That's an arrangement whereby a company such

 8 as UHIC would provide a service to an employer of

 9 administering a health plan, but the employer would be

10 doing the underwriting?

11      A.  Yes.  The principle is correct.  I don't know

12 if that's done through UHIC or separate -- or through

13 UnitedHealthcare or some other entity.

14      Q.  But it's an entity in which the risk of

15 insured losses is borne by the employer rather than the

16 ASO, right?

17      A.  That's correct.

18      Q.  And ASO is not really insurance for the ASO

19 provider, right?

20      A.  I'm not following the question.  I apologize.

21      Q.  Of the 850,000 lives that you described, the

22 vast majority of those in California were ASO business

23 rather than insurance business, right?

24      MR. KENT:  Misstates the prior testimony.  There's

25 no testimony about 850,000, if anything.
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 1      THE COURT:  There was something over a million,

 2 so....

 3      MR. STRUMWASSER:  Excuse me.

 4      Q.  Over a million, over a million lives.

 5      THE COURT:  If you know.

 6      THE WITNESS:  So I apologize.  I lost track of the

 7 question, Mr. Strumwasser.

 8      MR. STRUMWASSER:  Q.  Sure.  A million lives

 9 across platforms in California, right?

10      A.  Mm-hmm.

11      Q.  A substantial majority of those lives were ASO

12 business, right?

13      A.  That's correct.

14      Q.  Did you, by the way, determine what the annual

15 budget of network management function was in PacifiCare

16 in 2005?

17      A.  No, I did not.

18      Q.  That wouldn't be a part of your

19 responsibilities?

20      A.  No.

21      Q.  Do you know what the budget of your unit is

22 today?

23      A.  I have a budget.  I have an -- I have a

24 head -- an employee count.  And off the top of my head

25 sitting here today, I can't tell you what my general
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 1 administrative budget is.  I'm not -- I'm working to

 2 it, and I'm keeping within it.

 3      Q.  And that FTE count was 115; is that right?

 4      A.  Yes.  My current staff level is 115.

 5      Q.  But you don't know how many dollars the

 6 network strategy and innovation division is given, is

 7 budgeted to?

 8      A.  Not off the top of my head.

 9      Q.  Now, you testified that PacifiCare in 2005 had

10 its own network, right, provider network?

11      A.  Yes.

12      Q.  Did it have a name or is it just the

13 PacifiCare network?

14      A.  There was the PacifiCare PPO network and -- in

15 California.  Then there was the PacifiCare HMO network.

16      Q.  And the PacifiCare PPO network in California

17 had about 300 hospitals, right?

18      A.  That's correct.

19      Q.  And about over 30,000 physicians?

20      A.  It actually had about 41,000 physicians.

21      Q.  Now, in 2005, United did not have its own

22 provider network in California, did it?

23      A.  We had one contract in California with Sutter.

24 And apart from our contract with Sutter, we leased a

25 network in California.
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 1      Q.  And that was the Care Trust Network, right?

 2      A.  That's correct.

 3      Q.  Leased from Blue Shield?

 4      A.  Yes.  Care Trust is a for-profit subsidiary of

 5 Blue Shield.

 6      Q.  And in 2005, CTN had 312 hospitals?

 7      A.  I think it was actually closer to 320.

 8      Q.  Close enough for my purposes.  And 48,000

 9 physicians?

10      A.  I think it was actually about 46,000.

11      Q.  So roughly the same number of physicians and

12 hospitals in the CTN as in the PacifiCare network,

13 right?

14      A.  Roughly -- well, I think would be fair to

15 characterize, based upon the numbers, that PacifiCare's

16 PPO network was smaller physician-wise than the Care

17 Trust Network.

18          And the hospital network was a little bit

19 smaller than the Care Trust Network.

20      Q.  And the physician network was about 10 percent

21 smaller, 10 or 12 percent?

22      A.  The overlap between the two networks was

23 38,000 physicians.

24      Q.  But through Care Trust Network, United was

25 accessing 46,000 physicians?
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 1      A.  That's correct.

 2      Q.  And PacifiCare, through its network, was

 3 accessing 41,000?

 4      A.  Yes.

 5      Q.  Of course, the CTN network was serving a much

 6 larger patient population than PacifiCare network,

 7 right?

 8      A.  Yes, that's correct.

 9      Q.  It had PacifiCare -- excuse me.  It had

10 United -- UHIC patients, and it had the Blue Shield

11 patients, right?

12      A.  Correct.

13      Q.  Is it the case that there was -- that PLHIC

14 had in 2005 a large claim-handling staff?

15      A.  I don't know the size of the claims-handling

16 staff for PacifiCare at that time.

17      Q.  Are you aware it had a staff in Cypress for

18 claims handling?

19      A.  I recall being aware that there were claims

20 operations within PacifiCare.

21          I don't know if they were in Cypress for

22 certain or if they were elsewhere.

23      Q.  Are you aware that there was a claims-handling

24 function in San Antonio?

25      A.  So I wasn't aware in 2005 where PacifiCare's
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 1 claims-handling staff were.

 2      Q.  And you're not aware today where the 2005

 3 staff was?

 4      A.  No, I'm not.

 5      Q.  Now, in 2005 United had a claims handling

 6 staff, right?

 7      A.  Yes, that's correct.

 8      Q.  Do you know where the UHIC claims were being

 9 processed?

10      MR. KENT:  It's vague.

11      THE COURT:  Okay.  Is it too broad?

12      THE WITNESS:  Well, I -- I know that there were

13 many claims-handling locations, but I don't know where

14 they were then or where they are today.

15      MR. STRUMWASSER:  Q.  The people who are

16 responsible for handling claims on behalf of the

17 insurance company, are those generally called claims

18 adjusters?

19      A.  Typically, claims processors or claims

20 examiners.

21      Q.  And you don't know where the United claims

22 processors and examiners were distributed

23 geographically?

24      A.  No, I don't.

25      Q.  Now, in 2005, PLHIC had a computer system for
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 1 its PPO operation claims paying, right?

 2      A.  That's correct.  That's my understanding.

 3      Q.  That was the RIMS system?

 4      A.  That's correct.

 5      Q.  And it had the NICE, N-I-C-E, system for HMO?

 6      A.  For some of its HMO plans.

 7      Q.  Were you aware in 2005 of the existence of

 8 RIMS?

 9      A.  Yes, I was.

10      Q.  Was PacifiCare loading provider demographic

11 data for its network into RIMS?

12      A.  I don't know in 2005 where exactly PacifiCare

13 was loading its provider demographic data.

14      Q.  Do you know whether the demographic data

15 eventually got to RIMS?

16      A.  Yes, I am aware that it eventually got into

17 RIMS.

18      Q.  As did the financial arrangement data, the

19 data about fee schedules and the like, it also got to

20 RIMS?

21      A.  Yes.

22      Q.  And the actual claims data themselves, the

23 information about the services provided and all that,

24 that also got to RIMS, right?

25      A.  I understand that's where the claims were
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 1 processed so -- but beyond that, that's what I

 2 understand.

 3      Q.  And that RIMS cut the checks, right?

 4      A.  I don't know where the checks were actually

 5 cut.

 6      Q.  And in 2005, the claims submitted by UHIC

 7 employees, they were submitted -- what was the computer

 8 system in 2005 that processed those claims?

 9      A.  I'm sorry.  Could you -- I missed the first

10 part of the question.  Could you --

11      Q.  For a UnitedHealthcare enrollee --

12      A.  Yes?

13      Q.  -- a UHIC PPO enrollee who, let's just say,

14 went to a CTN doctor, and the doctor submits a claim,

15 where was the claim processed?  Do you know?

16      A.  I believe it was processed on UNET.

17      Q.  So UNET was roughly was doing for United what

18 RIMS was doing for PacifiCare?

19      A.  That's a fair analogy.

20      Q.  When did the -- when did you cease your work,

21 complete your work for the due diligence group?

22      A.  I recall completing my work in late June,

23 early July 2005.

24      Q.  Was that about the time that the entire due

25 diligence completed its work, or did others keep on
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 1 going?

 2      A.  I don't know if others continued their work.

 3      Q.  Did the due diligence group in any sense

 4 evolve into an organization that had responsibilities

 5 for the merger going forward?

 6      MR. KENT:  It's vague.

 7      THE COURT:  Well, if you know.

 8      THE WITNESS:  I don't know.

 9      MR. STRUMWASSER:  Q.  At some point, did the

10 provider network function of PacifiCare get combined

11 into the provider network organization for United

12 network?

13      A.  Yes, when the acquisition closed.

14      Q.  So immediately upon the closure of the

15 acquisition, the two entities were merged -- or the

16 PacifiCare entity was merged into the United entity?

17      A.  So the network management teams became part of

18 the broader UnitedHealth Networks network management

19 team.

20      Q.  Were personnel laid off as a result of the

21 merger?

22      A.  Not in network management.

23      Q.  There were no positions lost in PacifiCare

24 other than those that were immediately transferred to

25 United?
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 1      A.  I don't know about elsewhere, but I will speak

 2 for network management.  And I can tell you that there

 3 were no layoffs after the acquisition closed.

 4      Q.  And that was because you had an important

 5 piece of business to do?

 6      A.  I don't know if it was solely because there

 7 was some important work to be done.  But I can assure

 8 you there were no layoffs.

 9      Q.  Did you increase your staff beyond the

10 combination of the two?

11      MR. KENT:  It's vague.

12      THE COURT:  If you know, and in that time period.

13      THE WITNESS:  I don't know if we expanded the size

14 of the network management section of UnitedHealth

15 Networks immediately post-acquisition.

16      MR. STRUMWASSER:  Q.  Did you ever see any written

17 integration plans for integrating the network

18 management function?

19      A.  I don't recall seeing anything that spoke to

20 integrating the teams and the staff.

21      Q.  As far as you know, there was not a written

22 integration plan for that function?

23      A.  I don't know that.  I just know that I didn't

24 see anything that -- I don't recall seeing anything

25 that said what was going to happen with this staff.  I
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 1 just didn't see anything.

 2      Q.  Some of the PacifiCare network management

 3 people became your employees, didn't they?

 4      A.  Yes, that's correct.

 5      Q.  Didn't somebody tell you you were getting some

 6 folks and what to do with them?

 7      A.  Yes, I was told that I was going to be getting

 8 these specific staff.  And I was aware that my primary

 9 focus was going to be on the CTN transition for

10 California.

11      Q.  And were you going to use PacifiCare folks as

12 well as your legacy employees for the CTN transition?

13      A.  Yes.

14      Q.  Who told you that that was the case, that that

15 was your responsibility?

16      A.  Mike Mikan and Ed Novinski.

17      Q.  Were there meetings saying, "Okay.

18 PacifiCare's coming on board.  Here's what we're going

19 to do"?

20      A.  There were informal discussions with me about

21 the next career step and what the company expected me

22 to lead.

23      Q.  What was the substance of those

24 communications?

25      A.  The substance of those communications was, "We
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 1 need you to go to the West Coast.  We need to

 2 transition.  Plan for a transition in some period of

 3 time for the UnitedHealthcare members.  And we need

 4 your expertise to help drive integration of the

 5 networks throughout the West Coast markets, first

 6 priority being a planning for a transition in

 7 California."

 8      Q.  You mentioned transition the United -- is that

 9 employees or --

10      A.  Members.

11      Q.  Members.  What transition was contemplated for

12 the United members?

13      A.  There was a Department of Justice order in

14 late 2006, prior to the transaction close, which

15 provided that the UnitedHealthcare -- that

16 UnitedHealthcare transition away from Care Trust

17 Network within one year post transaction close.

18      Q.  Was that late 2006 or 2005?

19      A.  I apologize.  You're correct.  Late 2005.

20      Q.  So you were transitioning the members to a new

21 network; is that correct?

22      A.  That's correct.

23      MR. STRUMWASSER:  I have about a half-hour chunk.

24 We can do it now --

25      THE COURT:  You want to come back at 1:30?
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 1      MR. KENT:  That's fine.

 2      THE COURT:  All right.

 3          (Whereupon, the luncheon recess was taken

 4           at 11:44 o'clock a.m.)
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 1                    AFTERNOON SESSION

 2          (Whereupon, the appearances of all

 3           parties having been duly noted for

 4           the record, with the exception of

 5           Ms. Rosen, the proceedings resumed

 6           at 1:39 o'clock p.m.)

 7                        ---o0o---

 8      THE COURT:  Okay.  We're back on the record.  Go

 9 ahead.

10      MR. STRUMWASSER:  Thank you, your Honor.

11     DIRECT EXAMINATION BY MR. STRUMWASSER (resumed)

12      MR. STRUMWASSER:  Q.  Good afternoon, Ms. McFann.

13          I wanted to clarify something, an answer from

14 this morning that I may have misunderstood.

15          I asked you about integration plans for

16 network management, and you said you had not seen any

17 integration plans for the staff, integration of the two

18 staffs.

19          Were there any other plans for network

20 integration that did you see?

21      A.  Yes, there were plans developed.  There were

22 work plans developed to guide the integration or to

23 really lay out, for example, the Care Trust Network

24 transition, or -- as well as other aspects of the

25 PacifiCare acquisition and integration.
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 1      Q.  Aside from Care Trust Network, what other

 2 aspects were there?

 3      A.  There were seven other PacifiCare states, for

 4 example.  There were work plans associated with

 5 integrating the networks in those states, so those are

 6 the work plans that I'm familiar with.

 7      Q.  So these are work plans for integrating the

 8 provider networks themselves, right?

 9      A.  Yes, that's correct.

10      Q.  They're not for integrating the organization,

11 the employees or the organization charts or any of that

12 sort of thing?

13      A.  I don't think so.

14      Q.  Who developed the integration plans for the

15 network -- integration of networks?

16      A.  Well, it really depended upon the state in

17 question.

18      Q.  For California?

19      A.  For California, I helped develop those.  I

20 actually was responsible for leading them.  And then --

21 with collaboration and coordination with staff from the

22 network management teams on the West Coast, such as

23 Leslie Carter, Pete McKinley, and others.

24      Q.  They reported to you for this purpose?

25      A.  I coordinated all the work on the project.
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 1      Q.  And that resulted in written integration

 2 plans?

 3      A.  It resulted in work plans, and it resulted in

 4 documents summarizing our approach and what we were

 5 going to accomplish.

 6      Q.  What would those documents have been called?

 7      A.  I don't remember exact titles on the

 8 documents, but most likely a work plan or an

 9 integration plan.  But, like I said, I don't remember

10 the exact titles.

11      Q.  When did that process of developing those

12 plans begin?

13      A.  High-level plan development with actual

14 beginning of documenting of the work to be undertaken

15 began in probably fall 2005.

16      Q.  So a couple of months before -- a few months

17 before the deal closed?

18      A.  I don't know exactly.  But we took the matter

19 of needing to transition our customers pretty

20 seriously, so we developed those plans, high-level, in

21 advance of the transaction closing but recognizing that

22 we remained two separate organizations and really

23 competitors in the marketplace and couldn't share

24 detailed information until after the acquisition was

25 closed.



2091

 1      Q.  Actually, three separate entities in the

 2 marketplace counting Blue Shield, right?

 3      A.  That's one way to look at it.  But I can

 4 assure you that Blue Shield didn't really contribute as

 5 authors to the integration plans.

 6      Q.  Ms. McFann, the plans, at some point, did they

 7 develop time tables and milestones?

 8      A.  Yes, they did.

 9      Q.  And those were written down in the documents?

10      A.  Yes, I did.

11      Q.  Were those tracked over the course of the next

12 few years?

13      A.  Yes, that's correct.

14      Q.  As best you recall, how closely did actual

15 performance come to the time tables and milestones laid

16 out at the end of 2005?

17      MR. KENT:  No foundation.

18      THE COURT:  Do you know?

19      THE WITNESS:  Well, I do know with regard to the

20 CTN transition in particular.

21      THE COURT:  All right.  I'll allow it.

22      THE WITNESS:  And we met the milestones.  We

23 successfully closed the gap between the PacifiCare and

24 the CTN network and transitioned 1 million members off

25 of the CTN network to the PLHIC network.
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 1      MR. STRUMWASSER:  Q.  As far as you know, that

 2 transition is considered a success at United?

 3      A.  That's correct.

 4      Q.  And it was done on the schedule that was

 5 originally planned?

 6      MR. KENT:  No foundation, vague.

 7      THE COURT:  Do you understand the question?

 8      THE WITNESS:  No, I don't.

 9          I think it would be helpful if you clarified.

10      MR. STRUMWASSER:  Q.  The plans had milestones and

11 timelines, right?

12      A.  That's correct.

13      Q.  And I asked you whether the milestones and

14 timelines that were set in 2005 were met as to time.

15      MR. KENT:  Vague as to time.  No foundation.

16      THE COURT:  All right.  When did you --

17      MR. STRUMWASSER:  Q.  It's kind of self-defining.

18 If you have a timeline in which you say, "Events A, B,

19 and C will occur on these three dates," the question

20 is, did you do it on those three dates?

21      THE COURT:  Do you understand the question?

22      THE WITNESS:  I think I do.

23          You know, there were a couple of timelines to

24 work with.  There was to DOJ mandated timeline of a

25 12-month transition.
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 1          Then there was the possibility that CTN

 2 Would deliver termination with six months' notice.  So

 3 we had the inside date and the outside date, if you

 4 will.

 5          And ultimately, the plans to which we executed

 6 contemplated the inside date of six months because we

 7 received the termination letter.

 8      MR. STRUMWASSER:  Q.  So the possibility of a

 9 six-month termination by CTN, by Blue Shield, that was

10 recognized from the beginning of the due diligence

11 period?

12      A.  I didn't have any conversations about a

13 six-month -- about the six-month possibility.  So I

14 don't know what others who were involved in the due

15 diligence period may have considered.

16      Q.  Prior to December 21 of 2005, did you hear

17 anybody express any concern about the possibility that

18 there will be an early termination from -- coming from

19 Blue Shield, rather?

20      A.  Yes, I did.

21      Q.  From whom did you first hear that?

22      A.  I don't know, can't recall from whom I first

23 heard it or learned about it.  I am aware that, in

24 fact, the Department of Justice was going to require us

25 to transition within six months of the acquisition
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 1 close.  And I am aware that sometime in late --

 2 sometime in 2005, late 2005, I became aware that

 3 six months was a contract right of Care Trust

 4 Network.

 5          But ultimately, the DOJ decided on the

 6 12-month period, and that's what the DOJ decree

 7 declared.

 8      Q.  So early in this -- strike that.

 9          So sometime during, let's say, the summer of

10 2005, you were aware that it was possible that DOJ

11 would be requiring you to terminate your access to the

12 CTN network within six months rather than a year?

13      MR. KENT:  No foundation.

14      THE COURT:  If you know.

15      THE WITNESS:  I don't know if I personally was

16 aware at that point in time that the DOJ was going to

17 require six months.  I am aware that the company was

18 aware that there was a -- that the DOJ was going to

19 require six months because the company responded to the

20 DOJ that that timeline was going to be particularly

21 challenging.

22      MR. STRUMWASSER:  Q.  So at first I thought you

23 might have misspoken.  But I think now we've learned

24 something new here, which is that, while ultimately the

25 DOJ gave the company a year, there was a time during
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 1 '05 when it looked like DOJ was only going to give you

 2 six months?

 3      A.  That's correct.

 4      Q.  Who was in charge of the over all integration

 5 effort of PacifiCare into United enterprise-wide?

 6      MR. KENT:  Objection, vague.

 7      THE COURT:  At the time?

 8      MR. STRUMWASSER:  Yeah, at the time.

 9      THE COURT:  All right.  Do you know?

10      THE WITNESS:  I don't know.  I know that we gave

11 progress updates to our executive leadership.  I

12 couldn't name a specific individual that was the lead,

13 if you will, at that level.

14      MR. STRUMWASSER:  Q.  You don't know who headed

15 the integration team overall?

16      A.  I do know who headed the integration team.

17      Q.  Who?

18      A.  I believe the individual's name was Scott

19 Burghoff.  And Burghoff is spelled B-U-R-G-H-O-F-F.

20      Q.  What was his title at the time?

21      MR. KENT:  Vague as to time.

22      THE WITNESS:  I don't know.

23      THE COURT:  At the time of the --

24      MR. STRUMWASSER:  Q.  Yeah.  At the time he was

25 heading the integration.
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 1      THE COURT:  But you don't know?

 2      THE WITNESS:  I don't know.

 3      MR. STRUMWASSER:  Q.  Was he a Uniprise person or

 4 UnitedHealthcare?  What was his entity?

 5      THE COURT:  If you know.

 6      THE WITNESS:  I don't know.

 7      MR. STRUMWASSER:  Q.  Do you know who Doug Smith

 8 is?

 9      A.  I am aware who Doug Smith is.

10      Q.  Who is he?

11      A.  He works in our operations area and I believe

12 reports to Dirk McMahon.

13      Q.  Did he have, to the best of your knowledge,

14 any responsibilities for the integration?

15      A.  I don't know.

16      Q.  Ms. McFann, what is a synergy report card?

17      A.  A synergy report card in the context of an

18 acquisition identifies opportunities for -- for

19 financial benefits of the acquisition and then tracks

20 progress against that.

21      Q.  So cost savings, enhanced revenue, other

22 things that would improve the bottom line?

23      A.  I think that's correct.

24      Q.  And they are improvements to the bottom line

25 by virtue of the merger, right?
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 1      A.  I think that's correct.

 2      Q.  And you got periodic synergy report cards, did

 3 you not?

 4      A.  I recall reviewing them on occasion.

 5      Q.  Both monthly and annual?

 6      A.  I don't recall the annual report card.  I

 7 remember reviewing the report cards occasionally.  I

 8 just don't recall the frequency.

 9      Q.  So in June of 2005, you came to California as

10 a part of the due diligence, right?

11      A.  That's correct.

12      Q.  And do you recall whether you were aware at

13 that time, when you landed, that there was a

14 possibility that UHIC would lose access to the CTN

15 network?

16      A.  I don't recall knowing anything associated

17 with the CTN transition.  I do recall that we

18 ultimately did not want to rely upon a leased network

19 in California.

20      Q.  So at the time you arrived, you already knew

21 you were looking for alternatives to a CTN network for

22 one reason or another?

23      A.  That's correct.

24      Q.  And I took from your testimony this morning

25 that you were initially assessing whether the
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 1 PacifiCare network could assume responsibility for the

 2 United membership in California.  Is that a fair

 3 characterization of your testimony?

 4      A.  I'm not sure what you mean by "assume

 5 responsibility."

 6      Q.  Would be available to serve the United

 7 membership?

 8      A.  Yes, that's correct.

 9      Q.  And you came away with a generally positive

10 response to that,right?

11      A.  Yes.  I came away with the conclusion that

12 there were no major impediments.  And to the extent

13 there were some barriers or some minor issues, those

14 could be resolved through amendments and working with

15 providers.

16      Q.  Now, at some point, United decided to build

17 its own network in California, right?

18      A.  I'm not following.

19      MR. KENT:  Vague as to time.

20      THE COURT:  Well, the question begs the time.  So

21 at some time?  Are you asking if that happened or --

22      MR. STRUMWASSER:  Ever.  If they ever decided to

23 build their own network in California.

24      MR. KENT:  I'm sorry, your Honor.  It's vague to

25 what network.
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 1      THE COURT:  Okay.  Provider network?

 2      MR. KENT:  This witness has talked about all types

 3 of networks that are operated or utilized by United.

 4      THE COURT:  Do you want to be more specific?

 5      MR. STRUMWASSER:  I object to the objection as

 6 ambiguous.

 7      THE COURT:  Give me a break, guys.

 8      MR. STRUMWASSER:  Q.  Do you understand what a

 9 provider network is Ms. McFann?

10      A.  Yes, I do.

11      Q.  The PacifiCare network was a provider network?

12      A.  Yes, it is.

13      Q.  At some point, did United decide to build a

14 provider network other than the PacifiCare network in

15 California?

16      A.  I don't think so.  Perhaps I'm

17 misunderstanding your question.

18      Q.  Is there today a provider network consisting

19 of providers that are written on United paper that are

20 available to serve UHIC members?

21      MR. KENT:  Vague and ambiguous.

22      THE COURT:  Do you understand the question?

23      THE WITNESS:  I think so.

24      THE COURT:  Okay.

25      THE WITNESS:  There is a provider network in
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 1 California today which is a combination of providers on

 2 PLHIC agreements and providers on UnitedHealthcare

 3 paper.

 4          And that combined network in total serves our

 5 UnitedHealthcare members and our PLHIC members and

 6 members of our other affiliates.

 7      MR. STRUMWASSER:  Q.  And at least initially, the

 8 people who were signed up on United paper were

 9 principally people who came out of the CTN network; is

10 that right?

11      A.  There were no United contracts in the State of

12 California except for the Sutter agreement.

13      Q.  Right.

14      A.  That was it, from a UnitedHealthcare

15 perspective, prior to the acquisition.

16      Q.  And starting in December of '05 or January of

17 '06, you began to sign doctors and other providers up

18 on United paper, right?

19      A.  In early 2006, we began the process of closing

20 the 8,000-physician and 20-hospital gap between the

21 PLHIC network and the CTN network using our

22 UnitedHealthcare standard contract template.

23      Q.  And you began closing that gap by bringing in

24 doctors who were on the CTN network but not on PLHIC;

25 is that right?
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 1      A.  That's correct.

 2      Q.  And you also sought to move some providers who

 3 were in the PacifiCare network on to United paper,

 4 didn't you?

 5      A.  We did that for physicians who terminated

 6 their PLHIC agreements, but that was not a priority at

 7 all.  Our primary responsibility was for a smooth

 8 transition, and that was to close the CTN gap.

 9          By and large, if a physician had a PLHIC

10 contract, we left it be unless there was an impediment

11 to access.  And in that case, we negotiated an

12 amendment, what we call a bridge amendment.

13      Q.  So if a physician got the impression that

14 United was asking him or her to replace an existing

15 in-force PLHIC provider contract with a United

16 contract, that physician would be in error?

17      A.  Well, without a specific example, I can't

18 speak to what a specific physician was -- would have

19 been told or would have come to a conclusion on.

20      MR. STRUMWASSER:  Let me show you a document which

21 I'll ask to have marked as our next in order,

22 PAC 03770177, "Pacific Region Network Overview," dated

23 July 24, 2008.

24      THE COURT:  It is No. 250.

25          (CDI's Exhibit 250 marked for
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 1           identification)

 2      MR. STRUMWASSER:  Feel free to take as much time

 3 as you need to familiarize yourself with the document.

 4      THE COURT:  Is there a confidentiality issue?

 5      MR. VELKEI:  Your Honor, we think this should be

 6 confidential.  It may make sense -- I know we've been

 7 putting this issue off, but at this point, each of the

 8 sides has submitted short briefing on the scope of

 9 trade secrets and sensitive information.

10          It may make sense to just have at some point,

11 either this week or next, a time to discuss this

12 document and the others.

13      THE COURT:  All right.

14      MR. STRUMWASSER:  Q.  Ms. McFann, would you take a

15 look at Page 5.

16      A.  Mm-hmm.

17      MR. STRUMWASSER:  It's actually not that easy to

18 tell, your Honor.  It's 0181.

19      THE COURT:  It's a teeny little number at the top

20 right.

21      THE WITNESS:  Is it the one that reads "Regional

22 Overview" and has two major bullets?

23      THE COURT:  Correct.

24      MR. STRUMWASSER:  Q.  You will find that we here

25 speak highly of the Bates number in the lower
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 1 right-hand corner.  We'll pull out the last three or

 2 four digits to help us navigate.

 3          Under "Network Integration," that was your

 4 responsibility, right?

 5      A.  That's correct.

 6      Q.  Would you read for us -- and the Judge doesn't

 7 like to have people read.  But I can't read this, so I

 8 need your interpretation for some of the words.

 9          Would you read the bullet for California?

10      A.  "California, integrated for PacifiCare PPO and

11 UnitedHealthcare since 6/23/06.  Current using

12 different claims platforms and need to go live on PPO1

13 pricing engine to achieve additional synergies through

14 consistent application of reimbursement policy.

15 Targeting fourth quarter 2008 for PPO1 if regulatory

16 hurdles can be resolved."

17      Q.  Should "current" be "currently"?

18      A.  Yes.  It looks like it was a draft I prepared

19 because you'll note later on I have placeholders for

20 input from one of my staff on some numbers.

21      Q.  Do you know whether this entry itself had

22 changed in the final?

23      A.  I don't believe it changed in the final

24 version.

25      Q.  The reference to using different claims
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 1 platforms, is that UNET and RIMS, respectively?

 2      A.  Yes, that's correct.

 3      Q.  And what is -- I didn't know how to pronounce

 4 it until you did.  What is PPO1?

 5      A.  PPO1 is what we call a pricing engine.  So as

 6 you heard me say before, I'm not a technology expert.

 7 I'll try to break it down simply.

 8          So it's an engine that sits in front of UNET,

 9 is my understanding, and we can send a claim from our

10 affiliate platforms -- for example, in this case, it

11 would be RIMS -- through the PPO1 engine to pick up the

12 price of the contract -- in this case, let's say a

13 physician compensation for a service -- as well as

14 apply the reimbursement policy, so the payment policies

15 that are on the UnitedHealthcare platform, because

16 those reimbursement policies or claims edits, as

17 they're sometimes called, are different on the home

18 platform.

19      Q.  We're going to come across that term later on.

20 So what is a claims edit exactly?

21      A.  A claims edit is -- what occurs is the logic

22 that a carrier or a claim system applies when a

23 physician bills a particular service code or a service

24 code in combination with other service codes or a

25 service code with a modifier.
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 1      Q.  So I go to the doctor; I get a tonsillectomy.

 2 My doctor sends a claim.  He's in network.  He sends a

 3 claim to PacifiCare.  And the claim is for $1,000 for

 4 my tonsillectomy.  And PacifiCare has a contract that

 5 says he only gets paid $20 for my tonsillectomy.  And

 6 so the claim edit takes that $1,000 and makes it

 7 into 20?

 8      A.  The claim edit actually applies to the variety

 9 of service codes that the physician bills with.  So he

10 may bill for a tonsillectomy and about a dozen

11 different laboratory codes.  And he may have -- I don't

12 know, an office visit on the same day and some sort of

13 preventive care service.

14          So what happens to a physician's claim

15 includes both claims edits as well as applying the

16 contract rates.

17      Q.  So claims edits would be, for example, the

18 contracts provides that you don't get to charge for an

19 office visit and a tonsillectomy at the same time?

20      A.  Yes.  At a higher level, though, the contract

21 would reference payment policies or reimbursement

22 policies.

23      Q.  Those policies would be reflected in the

24 provider contract?

25      A.  In the provider contract, it will reference
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 1 payment policies.

 2      Q.  But they're not set out there?

 3      A.  No.  They're not.  For example, the

 4 UnitedHealthcare payment policies are on our provider

 5 portal available 24 hours a day, seven days a week.

 6      Q.  So the claim edits don't have anything to do

 7 with the contract rate.  They have to do with how

 8 services are scored, as it were?

 9      MR. KENT:  Vague and ambiguous.

10      THE COURT:  Do you understand the question?

11      MR. STRUMWASSER:  I'll try again.

12      THE WITNESS:  I think I understand the question.

13      THE COURT:  Okay.

14      THE WITNESS:  And it isn't about how the services

15 are scored.  It's about the services which are billed,

16 so -- billing in a number of services.

17      MR. STRUMWASSER:  Q.  Right.

18      A.  But they are different.  They are part and

19 parcel of the compensation process, but it isn't the

20 fee schedule.

21      Q.  So this determination of which of the services

22 are allowable is claim editing?

23      A.  Whether or not a service is allowable is a

24 combination of claims editing, it's a combination in

25 association with benefits, what does the member's
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 1 benefit plan say.  But I would consider claims edits to

 2 be an important part of the claims adjudication

 3 process.

 4      Q.  Obviously, if my policy has an exclusion for

 5 tonsillitis, then independent of anything else, that's

 6 a membership policy -- policy benefit question.  I

 7 understand that.  That's off to the side.

 8          But assuming it's a covered service in

 9 general, then claim editing will determine which of the

10 various lines of the claim will be paid?

11      A.  I think that's a good, simple way to look at

12 it.

13      Q.  Then repricing will decide how much is paid

14 per line?

15      A.  That's correct.

16      Q.  So in 2005, before the acquisition, both

17 repricing and claim editing and the benefits assessment

18 as well all took place at PacifiCare in the RIMS

19 program, RIMS platform, right?

20      A.  Yes, that's correct.

21      Q.  That remained true on 6/23/06, right?

22      A.  That's correct.

23      Q.  And it remained true on July 24, '08, the date

24 of this Exhibit 250?

25      A.  That's correct.
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 1      Q.  But it was the goal of United to have the

 2 pricing -- the repricing done for the PacifiCare work

 3 not in RIMS anymore but in Price 1 -- PPO1?

 4      A.  In this case for California, it was our goal

 5 to pick up the contract rate from PPO1 and apply the

 6 reimbursement policy but still allow the benefits to be

 7 adjudicated on RIMS.

 8      Q.  That was going to give you additional

 9 synergies, right?

10      A.  That's correct.

11      Q.  What were going to be the sources of the

12 synergies?

13      A.  The sources of the synergies was -- were

14 related to the differences in the claims edits between

15 the PacifiCare systems and the UnitedHealthcare

16 systems.

17      Q.  What differences in the claim edits?

18      A.  I don't remember on an individual

19 reimbursement policy level, but typically we see a

20 difference in the maximum-frequency-per-day logic that

21 two different claims systems have, as well as typically

22 the bundling and unbundling policies.

23      Q.  What does maximum frequency per day refer to?

24      A.  It's a reimbursement policy that applies logic

25 around is it possible to get four knee replacements in
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 1 one day, by way of example.

 2      Q.  You don't have a veterinary coverage in this,

 3 right?

 4      A.  That's exactly right.

 5      Q.  Ms. McFann, what does unbundling refer to?

 6      A.  Unbundling, I think a good example there -- we

 7 frequently see it in laboratory services when there is

 8 a CPT code for a panel of tests which might comprise,

 9 like, 12 different individual services or you get a

10 claim for 12 individual services.

11          And the -- and Medicare has a value for the

12 panel and obviously has a value for each of the

13 individual services.  The fact is, the panel is what

14 should be reimbursed, not 12 individual services.

15      Q.  So you have a claim edit to collapse those

16 into a single panel charge, right?

17      A.  That's correct.

18      Q.  I gather the key to this is that these edits

19 can be changed after the contract goes into effect, the

20 provider contract goes into effect, right?

21      A.  Yes.  And we do that with proper notice, as

22 contemplated in the contract and by law.

23      Q.  So if it turns out that the Strumwasser Lab

24 has a contract and I've been billing you for the panel

25 on an individual-test basis and you notice that six
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 1 months into this, you say, "We shouldn't let this guy

 2 get away with that."

 3          So you give proper notice, and you have a new

 4 rule -- yeah -- is it a new policy or a new rule in

 5 this case?

 6      A.  It would be a new reimbursement policy, and

 7 it's applied across our entire network.

 8      Q.  Right.  And it would say, "For Tests A-1

 9 through A-10, you're only going to get reimbursed the

10 amount of an A panel."  And that would actually be my

11 lab's reimbursement without changing the contract

12 itself, right?

13      A.  That's correct.

14      Q.  Why is doing that -- strike that.

15          I take it that the RIMS system also -- or that

16 the PacifiCare paper also had references to external

17 policies for payment of claims, right?

18      A.  Yes, that's correct.

19      Q.  So in principle, if I had a contract with

20 United and a contract with PacifiCare for my lab, you

21 could just change both of those and everything would be

22 copasetic, right?

23      MR. KENT:  It's argumentative.  No foundation.

24      THE COURT:  Do you know?

25      THE WITNESS:  The question doesn't make sense to
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 1 me.

 2      MR. STRUMWASSER:  Q.  Well, you've discovered that

 3 the Strumwasser Lab was billing for the ten tests in

 4 the A panel rather than just the A panel.  So you can

 5 fix that by giving notice and then changing the policy

 6 to provide only for compensation for the panel, right?

 7      A.  That's correct.  For the entire network.

 8      Q.  For the entire United network.

 9          And the PacifiCare network could have exactly

10 the same rule change, couldn't it?

11      A.  Well, the fact is is that the reimbursement

12 policies were different between the two platforms.

13 Also, Dr. Strumwasser's lab has one contract with us in

14 California.  I think you referenced a PacifiCare

15 contract and a United contract.

16      Q.  Let's hold the one contract problem for the

17 moment.

18      A.  Okay.

19      Q.  If there's just a Strumwasser Lab and

20 PacifiCare, you could change the rule or per the policy

21 that is up on -- for the PacifiCare -- strike that.  I

22 think I understand what you're saying.

23          What you're saying is that the PacifiCare

24 contracts came to rely on the United policies; is that

25 right?
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 1      A.  For -- as it pertains to UnitedHealthcare

 2 members.  The PacifiCare contract as it pertains to

 3 PacifiCare members relied upon the PacifiCare payment

 4 policies and claims edits.

 5      Q.  Is that the case today as well?

 6      A.  Yes, that is correct for California.

 7      Q.  So my lab, you can catch me on the -- on this

 8 A panel scam in United by changing the United policy.

 9 And you can catch me on the PacifiCare member services

10 by changing the policy at PacifiCare, right?

11      A.  That's correct.

12      Q.  And you could do that without having a single

13 computer program PPO1 reprice it.  They could just be

14 repriced in RIMS and whatever else is being used for

15 United?

16      MR. KENT:  Incomplete hypothetical, no foundation.

17      THE COURT:  Do you understand the question?

18      THE WITNESS:  I didn't.

19      THE COURT:  You need to rephrase.

20      MR. STRUMWASSER:  Q.  If you changed the PPO

21 reimbursement policy at PacifiCare at the time of this

22 report and you're not using PPO1, you're just using

23 RIMS, the savings to be achieved by that change in rule

24 could have been achieved strictly within RIMS, right?

25      A.  Actually, it couldn't because they're a
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 1 completely different type of claims edit software in

 2 RIMS than it is on the United platform.

 3      Q.  I don't know that I understand why software

 4 would be at issue.  You've got a set of rules out here,

 5 right, the payment policies?  Is that the term for it?

 6      A.  Yes, they're called payment policies.

 7      Q.  Okay.  You've got a setup of payment policies.

 8 And the reimbursement itself obviously is going to

 9 involve going and looking up what the policy is and

10 applying it to the claim, right?

11      A.  The payment policies sit in a software

12 application.  And it's a completely different

13 application for RIMS from the one that's used on the

14 UnitedHealthcare platform.  Different company.  It's

15 like, you know, Apple and Windows.

16      Q.  And what?

17      A.  And Windows, Microsoft Windows.

18      Q.  Oh.  Metaphors evolve.

19          If this is not within your expertise, you can

20 just tell me.  But in 2005, middle of 2005, if there

21 was a change in the policy at PacifiCare, RIMS was

22 competent to reflect that change of policy in the claim

23 edits, right?

24      A.  I'm not really in the position to speak to

25 that with regard to PacifiCare in 2005 because, you
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 1 know, that was a competitor.

 2      Q.  How about PacifiCare 2007?

 3      A.  I recall knowing that it wasn't as simple as

 4 going in and changing a payment policy in the software.

 5      Q.  Who told you that?

 6      A.  I don't recall.  But in order for a physician

 7 to get a consistent experience on his contract -- same

 8 contract, two different types of members accessing

 9 it -- in order to have a consistent experience, we

10 would have had to apply PPO1 logic to pick up the

11 payment policies that are applied to United members.

12      Q.  So it's your understanding that it would not,

13 for example, be possible for PacifiCare to copy the

14 reimbursement policies for United, declare them to be

15 the PacifiCare policies, post them on the Web and have

16 RIMS properly process the claims?

17      MR. KENT:  It's argumentative; it's incomplete

18 hypothetical.  It's --

19      THE COURT:  I now am lost.  So I think we need to

20 back up some.

21      MR. STRUMWASSER:  Okay.

22      THE COURT:  I was okay until that one.

23      MR. STRUMWASSER:  Q.  Okay.  United policy, a

24 United member, his or her claim is going to go through

25 UNET, right?
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 1      A.  That's correct.

 2      Q.  And one of the things that's going to happen

 3 to that claim is that UNET or PPO1 or some piece of

 4 software on the United side is going to look up the

 5 claim against the various payment policies and

 6 determine which services to pay for, right?

 7      A.  That's correct.

 8      Q.  And at PacifiCare, a PacifiCare member claim

 9 comes into RIMS, and RIMS is going to look up the

10 PacifiCare policies and determine which of the services

11 are compensable, right?

12      A.  I think that's correct.

13      Q.  Do you know whether there's any reason why

14 some troll couldn't go into the United -- some troll

15 with authority couldn't go into the United policies,

16 copy them word for word into PacifiCare policies and

17 have exactly the same processing take place on RIMS

18 that would have taken place on UNET?

19      MR. KENT:  No foundation; it's argumentative.

20      THE COURT:  Do you know?

21      THE WITNESS:  I don't know.

22      THE COURT:  Let's move on.

23      MR. STRUMWASSER:  Q.  So you don't know whether

24 that could or could not be done?

25      A.  I don't know.
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 1      Q.  We have here in this passage that the

 2 additional synergies are going to be achieved through

 3 consistent application of reimbursement policies.  Do

 4 you see that?

 5      A.  Yes, I do.

 6      Q.  Did you have a lot of doctors asking for

 7 consistent application of reimbursement policies?

 8      A.  Physicians who have a single contract with us

 9 have expressed -- I don't remember how many -- but have

10 come to us before and said, "If you're one company,

11 just make it easy on me.  I don't understand why a

12 claim check coming out of -- for treating one type of

13 member on a contract looked different than treating

14 another kind of member on the same contract."

15      Q.  You say that you have targeted fourth quarter

16 2008 for PP1 [sic] if regulatory hurdles can be

17 resolved.  Do you see that?

18      A.  Yes, I do.

19      Q.  What were the regulatory hurdles?

20      A.  Well, at the time, we were continuing our work

21 on the Department matter that we're discussing today.

22 So we needed to establish if that was going to be -- if

23 our plan here was problematic in light of the other

24 activities with the California Department of Insurance.

25 So that's really what I'm referencing there.
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 1      Q.  The Department of Insurance does not have

 2 review authority over the rates you charge, right?

 3      A.  That's correct.

 4      Q.  And doesn't have authority over your provider

 5 contracts, does it?

 6      MR. KENT:  No foundation.

 7      THE COURT:  Do you know?

 8      THE WITNESS:  I believe we're required to file our

 9 contracts with the California Department of Insurance.

10      MR. STRUMWASSER:  Q.  But it doesn't approve them,

11 does it?

12      THE COURT:  Do you know?

13      THE WITNESS:  I don't know.  I'm not in California

14 anymore.

15      MR. STRUMWASSER:  Q.  Very well.  When you say

16 "regulatory hurdles," were you referring to the market

17 conduct exam?

18      A.  Yes.  I wanted to be sensitive to the fact

19 that we were still working in good faith with the

20 Department to resolve the issues and come to a

21 conclusion on that.  And we take changes in our network

22 seriously and wanted to make sure that we were mindful

23 of the environment in which we were operating the

24 network and not causing upheaval or strain where it

25 wasn't necessary.
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 1      Q.  In fact, provider reimbursement was an issue

 2 in the 2007 exam, wasn't it?

 3      THE COURT:  If you know.

 4      MR. KENT:  No foundation.

 5      THE COURT:  If you know.

 6      THE WITNESS:  I don't know that reimbursement

 7 itself was an issue.

 8      MR. STRUMWASSER:  Q.  You say you had a role to

 9 play in the 2007 exam?

10      A.  That's correct.

11      Q.  And it had to do with network management

12 issues, right?

13      A.  It had to do with -- my role was pulling the

14 data elements that the Department requested, had to do

15 with responding to referrals regarding fee schedule

16 corrections, and then responding to referrals for

17 requests for specific contracts.

18      Q.  With whom at the Department did you discuss

19 the plans for PPO1?

20      MR. KENT:  No foundation.

21      THE COURT:  Sustained.

22      MR. STRUMWASSER:  The witness --

23      Q.  Well, did you in fact discuss the plans for

24 PPO1 with anybody at the Department?

25      A.  I don't recall having a discussion with the
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 1 Department about PPO1.

 2      Q.  Was the regulatory hurdle -- I think is the

 3 word that was used -- resolved?

 4      A.  I don't know if it could be categorized as

 5 resolved, but the bottom line is we didn't launch PPO1

 6 for the California network, and we were still

 7 processing claims on RIMS, applying those reimbursement

 8 policies there.  And we are not using the PPO1

 9 repricer.

10      Q.  Today?

11      A.  Today.

12      MR. STRUMWASSER:  Your Honor, I'm going ask to

13 have mark as an exhibit a document with the Bates

14 number PAC 0128539, which I will explain in a moment,

15 came to us from the witness's files with a -- with the

16 name "Synergy Report."

17          And I have big plans to make this bigger type.

18      THE COURT:  I hope so.

19          It's Exhibit 251.

20          And does this still have a confidentiality

21 issue?

22      MR. VELKEI:  Yes, your Honor.

23      MR. KENT:  Yes, yes.

24          (CDI's Exhibit 251 marked for

25           identification)
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 1      MR. STRUMWASSER:  Q.  Ms. McFann, do you recognize

 2 this report?  And I'm not going to ask you any specific

 3 questions about any of the numbers.

 4      A.  I think I recognize it.

 5      Q.  I will tell you that it came to us identified

 6 as your copy of the 2006 annual synergy report card.

 7 Is that consistent with what you see here?

 8      A.  It says, "2006 PHS Operation Synergy Report

 9 Card Budget," at the top.

10      Q.  Really good.

11      A.  Yes, if it was -- if it came from me, then it

12 was in my files.

13      MR. STRUMWASSER:  Then we're going to do the same

14 thing, your Honor, for the 2007 version.

15      THE COURT:  All right.  That will be marked as

16 Exhibit 252.

17          (CDI's Exhibit 252 marked for

18           identification)

19      THE COURT:  This also has a confidentiality issue?

20      MR. VELKEI:  Yes, your Honor.

21      THE WITNESS:  Mr. Strumwasser, could I have a few

22 minutes just to acquaint myself with this material?

23      MR. STRUMWASSER:  You bet.  Sure.

24      MR. VELKEI:  Just to be clear, your Honor, we

25 don't know if the Department has an issue with



2121

 1 confidentiality here, but --

 2      THE COURT:  I understand.

 3      MR. STRUMWASSER:  For the record, your Honor,

 4 we'll ask that this be marked as 252 and as PAC 128342.

 5      THE COURT:  Are you going ask the witness any

 6 questions about this document?

 7      MR. STRUMWASSER:  No.  I just want her to

 8 authenticate it.

 9      THE COURT:  All right.

10          So I've run out of room on my page.  I have to

11 make a new page.  Maybe this would be an okay time to

12 take a short break.

13      MR. STRUMWASSER:  Sure.

14      THE COURT:  Why don't you see if she can

15 authenticate it, and then maybe we can do that.

16      THE WITNESS:  It appears to be what its title

17 says.

18      MR. STRUMWASSER:  Okay.  Thank you.

19      THE COURT:  Okay.  Why don't we take a short break

20 and let me fill this out.

21          (Recess taken)

22      THE COURT:  All right.  We'll go back on the

23 record.

24      MR. STRUMWASSER:  Your Honor, I first need to

25 register an apology to the witness and to your Honor
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 1 and PacifiCare.

 2          I did not represent 251 and 252 correctly.

 3 The copy we have did not come from Ms. McFann's files.

 4 They came from Ms. Vonderhaar's files.  So if the

 5 witness would like to reconsider her recognition of the

 6 document, we will understand.

 7      THE COURT:  Okay.  Do you recognize this document?

 8      THE WITNESS:  I can tell you it is what the title

 9 is.  But apart from that --

10      THE COURT:  Okay.

11      MR. STRUMWASSER:  That's good enough for me.

12          By the way, your Honor, pursuant to the

13 stipulation we have with PacifiCare and your Honor's

14 order, we ask that the native format files for 251 and

15 252 be provided to us.  At that point -- they look like

16 Excel files.  We will reformat them into something that

17 is more legible, show them to PacifiCare, let them

18 confirm that the numbers are the same, and then ask to

19 substitute them.

20          For right now, I think we'll just go with what

21 we've got.

22      THE COURT:  Is that okay, Mr. Kent?

23      MR. KENT:  If we can do it, we will do it.

24      THE COURT:  Fair enough.

25      MR. KENT:  When we start taking about native
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 1 files, I'm -- I'm only doing what I'm told.

 2      THE COURT:  We'll supply the court of appeal with

 3 one of those long magnifying glasses.

 4      MR. STRUMWASSER:  Your Honor, I'd ask to have

 5 marked as 253 a document that I'm about to describe.

 6 And we're actually compounding three documents because

 7 this is the way the documents came to the Department

 8 and also appear to have been retrieved from

 9 PacifiCare's files.

10          The first page is a cover sheet.  And I will

11 represent to your Honor and to the witness that it

12 was -- we believe this is the cover sheet that was

13 given to the Department in transmitting the balance of

14 these documents.

15          So the document is marked "Exhibit E," but I

16 have no idea what that is.  It's PAC 0009527.  And then

17 starting at 9528, we have what purports to be the Care

18 Trust Network access agreement.  And then

19 starting at 9563, we have amendment to network access

20 agreement.  And then at 9569, we have transition

21 agreement.  And that then runs, as I understand it, all

22 the way through the end of the document to 95- --

23      THE COURT:  Is it agreed that this is confidential

24 so we don't have to go through it and I can just attach

25 it to an envelope?  Or is this in contention as to
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 1 whether it's confidential?

 2      MR. STRUMWASSER:  I don't know any basis for

 3 confidentiality.

 4      THE COURT:  All right.  So it's in contention.

 5          (CDI's Exhibit 253 marked for

 6           identification)

 7      MR. STRUMWASSER:  Q.  Ms. McFann, do you recognize

 8 the documents in this packet that I've asked to have

 9 marked as 253?

10      A.  Yes, I do.

11      Q.  So do you recognize the front page, the one

12 that's marked "Exhibit E"?

13      A.  I don't recall working with it a lot, but I

14 recall the facts, many of the facts that are laid out

15 here.

16      Q.  Can you discern from the document that these

17 are three paragraphs provided by United or PacifiCare?

18      MR. KENT:  No foundation.

19      THE COURT:  Well, if she knows.  If she doesn't

20 know, that's fine.

21      THE WITNESS:  I can't tell you who provided this.

22 I apologize.

23      MR. STRUMWASSER:  Q.  No, it's -- apologies are

24 unnecessary.

25          But then starting at 528, is this the original
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 1 CTN lease, as it were?

 2      A.  As I understand it, this is the original -- or

 3 this is a copy of, I should say, the network access

 4 agreement with Care Trust Network.

 5      Q.  This is what we sometimes call a lease?  Have

 6 you heard that term used, "leasing the network"?

 7      A.  Yes, that's correct.

 8      Q.  And at 563 -- again, we're talking Bates

 9 numbers in the lower right -- this is an amendment to

10 that agreement?

11      MR. KENT:  Your Honor, note for the record that at

12 least the first agreement is unsigned.

13      THE COURT:  I saw some signature lines.

14      MR. KENT:  Are there some signatures somewhere?

15      THE COURT:  But maybe it's later.

16          Okay.  So the signature lines on 557 are

17 unsigned.

18      MR. STRUMWASSER:  The amendment on 568 is signed.

19      THE COURT:  That's the one I saw.

20      MR. STRUMWASSER:  Then there's -- at 608 and 609,

21 there are signature blocks that are unsigned.  But the

22 good news is I really only have questions about the

23 amendment.

24      THE COURT:  Okay.

25      MR. STRUMWASSER:  Q.  You recognize the amendment
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 1 that starts on 563?

 2      A.  Yes, I do.

 3      Q.  Now, you can certainly take the time to savor

 4 whatever portions of this you wish, but I will just

 5 represent to you that the original agreement is -- as

 6 best I understand it, provides on Page 550, under

 7 Article 7, "Term and Termination," under 7.2, the

 8 initial term and renewal dates for the agreement and

 9 then that the amendment on Page 565 deletes the

10 original 7.2 and creates a new 7.2.  Do you see that?

11      MR. KENT:  I'm sorry.  What page are you on?

12      MR. STRUMWASSER:  565.

13      THE COURT:  0009565.

14      MR. STRUMWASSER:  Q.  Okay.  Are you with me?

15      A.  Yes.

16      Q.  Is that consistent with your understanding

17 that the 7.2 on Page 565 was the provision that was

18 operative in 2005?

19      A.  I didn't manage the relationship with CTN, so

20 I'm not really in a position to say that definitively.

21      Q.  Fair enough.  Ms. McFann, I take it you have

22 seen these agreements a number of times, right?

23      A.  Yes.  I -- yes.

24      Q.  And in fact, you were working in network

25 management when the first of them was -- well, that's
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 1 not true, no.  You came to United in 2003?

 2      A.  January 2003.

 3      Q.  And the amendment is dated -- on Page 564,

 4 February, 2004.

 5          Let me just ask, did you have anything to do

 6 with the negotiation or any other function with respect

 7 to the -- entering into the amendment?

 8      A.  No, I did not.

 9      Q.  In 2005, you were aware that Care Trust

10 Network -- you yourself were aware that Care Trust

11 Network had a six-month cancellation provision, right?

12      A.  Yes.

13      Q.  And that was widely known within United?

14      MR. KENT:  No foundation.

15      THE COURT:  Sustained.

16      MR. STRUMWASSER:  Q.  Do you know whether it was

17 widely known within United?

18      A.  I don't know.

19      Q.  When did you become aware of the six-month

20 cancellation provision?

21      A.  Sometime during the latter part of 2005.

22      Q.  Do you know who negotiated Section 7.2 in the

23 amendment?

24      A.  I don't know.

25      Q.  Do you know who negotiated any portion of the
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 1 amendment?

 2      A.  I don't know.

 3      Q.  Do you know who negotiated any portion of the

 4 original contract?

 5      A.  No, I do not.

 6      Q.  So there was nobody at United who is

 7 understood to have been responsible for the lease?

 8      MR. KENT:  That's argumentative and vague.

 9      THE COURT:  Sustained.

10      MR. STRUMWASSER:  Argumentative or vague?

11      THE COURT:  Well, it's just -- how is she going to

12 know the answer to that question?  You're asking the

13 negative of a negative.  Let's move on.  She doesn't

14 know -- she can't really testify to what other people

15 knew.

16      MR. STRUMWASSER:  Q.  So Blue Shield gives a

17 six-month termination notice effective June 22, 2006,

18 right?

19      A.  That's correct.

20      Q.  To the best of your knowledge, did anyone

21 ever -- at United ever contend that Blue Shield had, in

22 doing so, breached the contract?

23      A.  I don't know.

24      Q.  As the vice president of network management

25 and integration for Pacific region, did you do anything
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 1 to prepare for the possibility that the CTN contract

 2 would be -- that Blue Shield would exercise its

 3 six-month cancellation rights?

 4      A.  Since I was aware it was a possibility it

 5 would occur, the planning that -- all the work planning

 6 that went into the Care Trust transition contemplated

 7 the worst case scenario, and that was what we worked

 8 to.

 9      Q.  Prior to that planning, prior to June of 2005,

10 did you do anything to plan for the possible

11 termination on six months' notice of the CTN lease?

12      A.  I would say that the due diligence work, in

13 terms of examining the higher volume contracts, falls

14 into the category of just planning, regardless of what

15 the termination chances might be, whether it be six

16 months, nine months, or some other time period.

17      Q.  My question was prior to June of 2005.  My

18 understanding of your prior testimony was that that

19 examination of those documents occurred in the

20 beginning of June of 2005, right?

21      A.  Of due diligence?

22      Q.  Yes.

23      A.  That's correct.

24      Q.  So to restate my question, prior to your due

25 diligence activity, did you do anything to plan for the
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 1 loss of the CTN network on six months' notice?

 2      A.  No, I didn't.  I was in another role.

 3      Q.  You were --

 4      A.  I was in my previous role of vice president of

 5 physician network management.

 6      Q.  Who would have been responsible for events

 7 like the loss of the CTN network?

 8      MR. KENT:  No foundation, vague.

 9      THE COURT:  If you know.

10      THE WITNESS:  I don't know at what time you're

11 speaking of.

12      MR. STRUMWASSER:  Q.  May of 2005.

13      A.  I don't know.

14      Q.  Who owned the CTN contract, if you know?

15      A.  I don't know.

16      Q.  Who had overall responsibility for assuring

17 that the United members had an adequate network in

18 2005?

19      A.  In California?

20      Q.  Mm-hmm.

21      A.  I would expect it would be whoever managed the

22 network with CTN, but I don't know who that individual

23 is.

24      Q.  I believe you testified earlier there is a

25 PLHIC network, provider network today, right?
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 1      A.  There is a network that serves all of our

 2 commercial members in California, and it serves,

 3 therefore, our PLHIC members as well as our

 4 UnitedHealthcare members.

 5      Q.  Are there any members of that network who

 6 today are members on PacifiCare paper?

 7      MR. KENT:  Vague.  When you say "members," are you

 8 referring to providers?

 9      MR. STRUMWASSER:  Provider members, yeah.

10      THE WITNESS:  Yes, there are physicians still on

11 PLHIC paper.

12      MR. STRUMWASSER:  Q.  Are you still -- strike

13 that.

14          Is it still possible for a provider to obtain

15 a PacifiCare contract to be a provider?

16      A.  It is still possible for any physician to join

17 our network.  The document that we used for that is the

18 UnitedHealthcare standard contract template.

19      Q.  So if Dr. Strumwasser calls and says, "I want

20 in on your network, but I'd like to use the form of

21 contract that other people have with PacifiCare," would

22 that be possible?

23      A.  No, that would not be possible.

24      Q.  So all the new people are going to come on on

25 United paper?
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 1      A.  That's correct.

 2      Q.  And the PacifiCare provider agreements, did

 3 they have expiration terms?

 4      A.  It differs from provider to provider.  By and

 5 large, the physician contracts for the smaller

 6 physician practices -- so not the large medical groups,

 7 but for the smaller physician practices, those were

 8 what we call annual evergreen contracts, meaning that

 9 they renewed annually on the anniversary date of the

10 contract.

11          And some of the contracts had a 90-day out or

12 90-day termination clause tied to the anniversary date.

13 Other contracts that fell into that category had 90-day

14 termination without cause at any time.

15      Q.  So the evergreen provision said that, on the

16 anniversary of this contract, it renewed automatically

17 unless somebody does something different, right?

18      A.  Correct.

19      Q.  And the contracts typically also had

20 cancellation provisions in some cases where the window

21 for cancellation was 90 days before the anniversary of

22 the contract and in other cases there was no window, it

23 could be any time; is that right?

24      A.  That's correct, for our smaller physicians

25 practices.
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 1      Q.  And for the big guys?

 2      MR. KENT:  Objection, we're going down -- I can't

 3 see the relevancy of this line of questioning.

 4      THE COURT:  What's the relevancy?

 5      MR. STRUMWASSER:  There is, first of all, all this

 6 talk about the laying of blame on the loss of the CTN

 7 network for the events that followed.  And this is all

 8 relevant to whether there were serviceable contracts in

 9 place such that at least the PacifiCare business had no

10 need for any changes because of the CTN network loss.

11          It also goes to whether the -- whether

12 PacifiCare -- excuse me -- whether United adequately

13 planned for the loss of the CTN network, and it also

14 goes to provisions -- to complaints that a number of

15 doctors have which are the bases for some of our

16 alleged violations regarding termination of contracts

17 and attempts to move providers off of PacifiCare paper

18 onto United.

19      THE COURT:  Okay.  I'll allow it.

20          But you probably don't remember the question.

21      THE WITNESS:  That's a fair assessment, your

22 Honor.

23      THE COURT:  Can you read the question.

24          (Record read)

25      MR. STRUMWASSER:  Q.  I just asked and you



2134

 1 answered questions about the termination provisions of

 2 the small provider physician arrangements.

 3          And now can you summarize the typical

 4 arrangements for the larger-than-small people?

 5      A.  You know, the larger medical groups, they

 6 weren't -- it's hard to extrapolate and say that, "The

 7 standard provision looked this way," because those

 8 negotiations were very complex and are complex even

 9 today.  So it could be that, for any given medical

10 group, the negotiation resulted in a two-year deal with

11 a hard stop or a multi-year deal with 90- or

12 180-day-out tied to the anniversary date.  It really is

13 unique to the various features of the negotiation.

14 That's what the resulting contract looked like.

15      Q.  Thank you.  When did United stop using

16 PacifiCare paper for the network?

17      MR. KENT:  Misstates the prior testimony.  It's

18 also vague.

19      MR. STRUMWASSER:  I'll rephrase.

20      THE COURT:  All right.

21      MR. STRUMWASSER:  Q.  When did United stop

22 accepting new contracts on PacifiCare paper?

23      A.  United stopped sending out PLHIC contracts

24 when we began using the UnitedHealthcare standard

25 contract template in early 2006, probably January,
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 1 February.

 2      Q.  So there won't be any -- you don't have any

 3 contracts right now on PacifiCare paper that were

 4 signed after February of 2006?

 5      A.  It's possible that some negotiations were in

 6 flight or in progress at the time of the acquisition

 7 and that we received back a contract that we were

 8 fortunate enough was for a gap physician, but it -- if

 9 it existed, there wouldn't be a lot of them.

10      Q.  I'd like to ask you some questions about the

11 contracting process.

12          Let's assume -- let's put this at a specific

13 time.  I'm going to ask you some questions, and let's

14 just assume we're talking about mid year 2006.  Are you

15 with me?

16      A.  Yes.

17      Q.  You have staff in the field that are trying to

18 sign up providers for the -- for UNET, right?

19      A.  We had staff in the field negotiating

20 contracts for the benefit of all of our members.

21      Q.  And those are contracts for the UNET, or am I

22 mistaken about that?

23      A.  The contracts that the staff were negotiating

24 in mid 2006 were on our standard UnitedHealthcare

25 paper, and they could therefore be accessed by all of
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 1 our affiliates, including PLHIC or any other affiliate,

 2 which means that they wouldn't necessarily be

 3 adjudicated just on UNET.

 4      Q.  And a contract on -- if the contract is on

 5 United paper and assuming that there was still a

 6 brochure for PacifiCare in July of 2006, would the

 7 provider on United paper be listed in the Pacific

 8 brochure or would PacifiCare brochure simply make

 9 reference to the United network?

10      MR. KENT:  Vague and ambiguous, no foundation.

11      THE WITNESS:  I'm not sure I understand what a

12 brochure is.

13      THE COURT:  I think it assumes facts not in

14 evidence, which is kind of disconcerting.  Either there

15 was or wasn't a brochure during that time.  And I

16 believe you're talking about the thing that's given --

17 there's a listing of physicians that you can look and

18 see --

19      MR. STRUMWASSER:  That's right, the provider

20 listing.

21      THE COURT:  So do you know if there was a written

22 form of that document in 2006?

23      THE WITNESS:  I recall being aware that there were

24 PacifiCare paper directories, but there were as well

25 online PacifiCare provider directories.  Obviously
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 1 there would be a lag if one prints a directory in June

 2 and looks at it in November.

 3      MR. STRUMWASSER:  Q.  So the people who are listed

 4 in the PacifiCare directory are people who have

 5 PacifiCare form contracts, right?

 6      A.  Are we still in 2006?

 7      Q.  Yes.

 8      A.  So the physicians and hospitals and other

 9 healthcare providers who are listed in a mid-2006

10 provider directory, ideally online, would be providers

11 who are on either the PLHIC agreement or on the

12 UnitedHealthcare agreement because those two come

13 together to form the whole network.

14      THE COURT:  Then you were asking whether or not

15 those United providers were listed individually or it

16 just referred to United?  Is that what you were asking?

17      MR. STRUMWASSER:  In the PacifiCare directory.

18      THE COURT:  If you know.

19      THE WITNESS:  I don't know how the PacifiCare

20 provider directory -- or if it refers to

21 UnitedHealthcare.  But it's my understanding that the

22 directory was the provider network that the PLHIC

23 members could access.

24      MR. STRUMWASSER:  Q.  Let's set aside the question

25 of whether there was in the PLHIC directory any
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 1 reference to the United network.  Would the PLHIC

 2 directory in 2006 show providers who had contracts with

 3 United but did not have a PLHIC contract?

 4      MR. KENT:  Misstates the prior testimony.

 5      THE COURT:  I think it's a legitimate question.

 6          Do you understand --

 7      MR. KENT:  There is no United network.

 8      MR. STRUMWASSER:  That's good news.  But the word

 9 "United network" isn't in the question.

10      MR. KENT:  It's in the question.

11      THE COURT:  But you're asking about United

12 providers, United Health providers, right?

13      MR. STRUMWASSER:  I'm asking for people who had

14 United contracts but not PacifiCare contracts.

15      THE COURT:  Do you know if they were listed?

16      THE WITNESS:  A physician who is on a

17 UnitedHealthcare contract is therefore available to the

18 PLHIC members.  So therefore, the directory would show

19 not only just those physicians on PLHIC contracts but

20 also those physicians who were on UnitedHealthcare

21 contracts.

22      MR. STRUMWASSER:  Q.  And that would be true also

23 of the Web site?

24      A.  Yes.

25      Q.  Now, some of the physicians -- some of the
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 1 providers had specifically -- their contract

 2 specifically limited by their terms, the beneficiaries

 3 of that contract, to PacifiCare insureds, didn't they?

 4      A.  Sitting here, I don't recall specific

 5 contracts.  But I do recall that where we identified

 6 those impediments to access by United, we negotiated

 7 amendments with those providers that would allow access

 8 by the UnitedHealthcare members.

 9      Q.  So now, in mid 2006, you sign a contract --

10 that is to say, United signs a contract with a provider

11 to be a member of the provider network.  Are you with

12 me?

13      A.  Yes.

14      Q.  Who generates the -- who in the United

15 organization generates the contract document?

16      A.  So what we did for the gap physicians is we

17 mass mailed those contracts.  Physicians signed it,

18 returned it, and we used a centralized team to enter

19 the contract terms into the system.

20      Q.  Was there any document prepared other than the

21 contract?

22      THE COURT:  You mean like a cover letter or --

23      MR. STRUMWASSER:  That would be one thing.

24      Q.  But I'm wondering if there was anything else

25 in addition to that.
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 1      MR. KENT:  Vague as to time.

 2      THE COURT:  When they mailed them out, right?

 3      MR. STRUMWASSER:  Yeah.  And we're in mid 2006

 4 still.

 5      THE COURT:  All right.

 6      THE WITNESS:  So our typical contract packet

 7 included a cover letter plus the contract.  And the

 8 contract was inclusive of a regulatory appendix or

 9 relevant California regulations, plus, of course, the

10 contract included as well fee schedule sample, fee

11 schedule specifications, and information about the fee

12 schedule.

13          I don't recall if there were other attachments

14 or other enclosures, but that is what the standard

15 contract packet included.

16      MR. STRUMWASSER:  Q.  That was true in 2006 and

17 today?

18      A.  I believe today we include some welcome

19 information and other types of information which we

20 believe to be helpful.

21      Q.  Now, if the -- and I take it there was

22 probably a return envelope of some kind for the

23 contract?

24      A.  Yes.  For mass mailed contracts, yes.

25      Q.  But not for what?
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 1      A.  Well, if I wanted to create a contract today,

 2 I wouldn't necessarily include a return envelope.  I

 3 might just send it to the provider to look it over to

 4 discuss, to negotiate.  And the provider would send it

 5 back to me maybe in their own envelope.

 6      Q.  But in '06, you sent out return envelopes?

 7      A.  Yes, because we were pursuing 8,000

 8 physicians.

 9      Q.  Pursuing what?

10      A.  8,000 physicians.

11      Q.  You said this morning you made a reference to

12 a 20,000-provider gap.  Do you recall that?

13      MR. KENT:  Misstates the prior testimony.

14      THE COURT:  I remember something about 20,000, but

15 I don't remember what it referred to.  Do you remember

16 that?

17      THE WITNESS:  I don't believe I referred to a

18 20,000-physician gap.

19      MR. STRUMWASSER:  Q.  So whatever the record is,

20 the gap that you talked about is an 8,000-provider gap;

21 is that right?

22      A.  It was 8,000 physicians and about 20

23 hospitals.

24      Q.  How would you characterize that gap?  What do

25 those 8,000 physicians represent?
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 1      A.  Those 8,000 physicians represent physicians

 2 that were being accessed by the UnitedHealthcare

 3 members under terms of the contract that the physician

 4 had with Care Trust Network that, on June 23rd, '06,

 5 when it terminated, if those physicians hadn't joined

 6 the network that we were -- that we were transitioning

 7 to, it would put the patient potentially in a

 8 disruption situation where they need to decide, "Do I

 9 need to change pediatricians for my child?  Do I need

10 to change OB/GYN's for myself or incur higher

11 out-of-pocket expenses?"

12      Q.  So these are people who were on the CTN

13 network and were not accessible through the PacifiCare

14 network?

15      A.  Yes, because they had been out of network.

16 They weren't part of the PLHIC network.

17      Q.  Back in 2006, the provider gets a contract and

18 the rest of the package, signs it but, before signing

19 it, changes the text, deletes a term, interlineates,

20 whatever and then sends it back.  Did you have

21 instances in which that happened?

22      A.  I recall a few instances where that did

23 happen.

24      Q.  In 2006, what would the company do with that

25 contract?
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 1      A.  We would not execute that contract.

 2      Q.  What would you do with it?

 3      A.  I would expect that we would reach out to the

 4 physician and inform him that we were not going to be

 5 executing that contract.

 6      Q.  But you don't know whether that was the case?

 7      A.  I don't know if that's exactly what happened

 8 with the individual cases, the handful that I

 9 remembered where that happened.

10      Q.  Now, I hear that doctors are a fairly

11 independent lot.  Is it your testimony that you had

12 only a few instances in which doctors changed anything

13 in the printed document?

14      MR. KENT:  Argumentative.

15      THE COURT:  Well -- sustained.

16      MR. STRUMWASSER:  I'll take off the preamble.

17      THE COURT:  All right.

18      MR. STRUMWASSER:  Q.  Is it your testimony that

19 there are only a few instances in which doctors changed

20 printed text of the United contract in 2006?

21      A.  As I sit here today, I am aware of a few

22 instances.

23      Q.  Where does PLHIC -- where did PLHIC in --

24 strike that.

25          Where did United, in 2006, get the doctor
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 1 demographics?

 2      MR. KENT:  Vague.

 3      THE COURT:  I don't think -- for what?  From what?

 4          Sustained.

 5          To send out their requests?  What -- to put in

 6 their computer?  To -- obviously there's something in

 7 your mind, but you didn't put it in the question.

 8      MR. STRUMWASSER:  Q.  We talked earlier today

 9 about doctor demographics, provider demographics,

10 right?

11      A.  That's correct.

12      Q.  Name, address, taxpayer information, right?

13      A.  That's correct.

14      Q.  Among other things.  And you testified that

15 that was information that the company needed in order

16 to properly process claims for that provider, right?

17      A.  It's part of the information that's necessary

18 to process a claim correctly.

19      Q.  My question to you is, does it get that

20 information from what the doctor sends back in the

21 contract or some other source?

22      A.  The source of that information is multiple

23 sources.  So the physician is required, when he or she

24 completes a contract, to send us specific demographic

25 information about his or her practice, including
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 1 location, address, tax identification number.

 2          We also get demographics information off of

 3 provider rosters that the larger medical groups may

 4 send us through monthly refreshes and updates.  And we

 5 obtain -- another source is when a physician calls us

 6 to let us know or sends in a change of address form.

 7 So there are a number of sources for provider

 8 demographics.

 9      Q.  June 1, 2006, you're doing your big gap thing,

10 right?

11      A.  We were contracting the CTN gap, yes.

12      Q.  You sent out contracts to thousands of

13 physicians, right?

14      A.  That's correct.

15      Q.  You get thousands back, right?

16      A.  That's correct.

17      Q.  Now, do I understand that, in addition to the

18 materials you already identified, there was a

19 questionnaire for demographic information?

20      A.  There are a couple of different places in the

21 contract where we require the physician to provide us

22 information so that we can make sure that our system is

23 updated, that the directories are accurate, et cetera.

24      Q.  Other than what the physician put into the

25 contract, was there any other source that you would use
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 1 in June 1, 2006 for demographic information that would

 2 go into the computer to process claims?

 3      MR. KENT:  This is for the gap physicians, the

 4 ones that were being added?

 5      THE COURT:  Is that right?

 6      MR. STRUMWASSER:  Q.  Whatever you were signing up

 7 in June 1, 2006.  I suspect that's who that was.

 8      A.  So the source of demographics for those

 9 physicians would include what was already in our

10 system.  And assuming the physician completed his

11 contract and provided us information, that was another

12 source of information for us.

13      MR. STRUMWASSER:  Q.  If it was a gap physician,

14 how did you have anything in your system?

15      A.  Because that physician was under contract to

16 Care Trust Network.  And that information would be in

17 our system.

18      Q.  So you obtained CTN demographic information

19 from CTN?

20      A.  During the time that we were in the

21 relationship with Care Trust Network, we obtained

22 demographics from Care Trust Network.

23      Q.  Then that was the demographics -- strike that.

24          So when the envelope came back with the signed

25 contract, what kind of review for completeness was
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 1 PacifiCare doing June 1, 2006?

 2      A.  When we received a contract, we reviewed it

 3 first for any cross-outs, as we discussed a few minutes

 4 ago.  We reviewed to see if the tax identification

 5 number was completed and filled in.  We reviewed to see

 6 if the physician had actually signed the contract.  We

 7 reviewed to make sure what the address information was

 8 completed, that the roster was completed, that

 9 essentially it was a clean contract and ready for

10 signature.

11      Q.  Did you maintain a tracking system for the

12 contracts that went out and the contracts that came

13 back?

14      A.  Yes, we did.

15      Q.  What kind?

16      A.  It was a database -- or it was originally

17 maintained in an Excel form, and we migrated that to an

18 Access database.

19      Q.  When?

20      A.  I believe we migrated to the Access database

21 in May 2006, and therefore the data was -- we had data

22 here for prior to May 2006 and then data here for May

23 2006 forward.

24      Q.  So at no time did you have a manual tracking

25 system?
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 1      A.  I would actually consider that a manual

 2 tracking system because an individual had to receive a

 3 contract and log the information in the spreadsheet or

 4 the database.

 5      Q.  Then the tracking system would capture the

 6 return of the contract?

 7      A.  When we received the contract, we noted the

 8 return date, the receipt date of the contract.

 9      Q.  And would it capture if the contract was or

10 was not complete?  And by "complete" I mean here

11 whether there were interlineations or missing data.

12      A.  I don't recall that being a field we tracked

13 at that point in time.  I know that we were tracking

14 that at a later date in '07 -- yeah, 2007, early 2008.

15      Q.  And if the contract was sent back to the

16 physician to correct or complete, was that tracked?

17      A.  I don't remember if that was one of the data

18 elements in the tracking system.

19      Q.  Do you recall approximately how many -- or

20 rather what percentage of the contracts that came back

21 made it through this screening?

22      A.  About 40 percent of the contracts we received

23 back were not complete.  They failed the ability to --

24 for us to execute them.

25      Q.  Meaning upload them?
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 1      A.  Meaning even sign them.

 2      Q.  40 percent.  And am I correct that you don't

 3 recall whether or not there was a standard procedure to

 4 return the contracts for correction?

 5      MR. KENT:  Misstates prior testimony.

 6      THE COURT:  She didn't testify to that yet.  She

 7 said there was no way to track it, or she didn't

 8 believe that they tracked it at that time.  She didn't

 9 say --

10      MR. STRUMWASSER:  I'm going to an earlier answer.

11 I asked her earlier --

12      Q.  You recall my asking you what would happen if

13 the contract came back with interlineations?  And I

14 believe your testimony was, "I assume" or "I presume

15 that we would reach out to the physician," I believe

16 was the way you phrased it.

17      A.  I believe my testimony was that I expected

18 that outreach be made to the physician regarding that

19 contract to let him know that, you know, the conveyor

20 belt stopped and we need to resolve that.

21      THE COURT:  So Mr. Strumwasser, about how much

22 more do you have for this witness?

23      MR. STRUMWASSER:  For this witness?  We're here

24 tomorrow.

25      THE COURT:  So do you mind if we take a
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 1 five-minute break and sort of finish up?

 2      MR. KENT:  Not at all.

 3          (Recess taken)

 4      THE COURT:  All right.  We'll go back on the

 5 record.

 6      MR. KENT:  Yes, your Honor.

 7      MR. STRUMWASSER:  I'd like to have marked as --

 8 254 is it?

 9      THE COURT:  Yes, 254.

10      MR. STRUMWASSER:  -- a spreadsheet starting

11 PAC 038409.

12      Q.  Take a look at that, if you would Ms. McFann.

13 I'm going to ask you if you recognize this document.

14      THE COURT:  So what do you represent it to be?

15      MR. STRUMWASSER:  I represent it to be a tracking

16 spreadsheet for contracts.

17      THE COURT:  For provider contracts?

18      MR. STRUMWASSER:  For provider contracts.

19      THE COURT:  Is there a confidentiality issue for

20 this?

21      MR. KENT:  There is tax ID numbers.  So if we're

22 going to use this, at minimum, those should be

23 redacted.

24      MR. STRUMWASSER:  Let's just put this in an

25 envelope.
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 1      THE COURT:  We'll do this one as a confidential

 2 document in an envelope.

 3      MR. VELKEI:  Your Honor, the procedure we're using

 4 in those buckets is to put a red Pendaflex....

 5          (CDI's Exhibit 254 marked for

 6           identification)

 7      THE COURT:  Do you recognize the document?

 8      THE WITNESS:  Yes, I do.

 9      MR. STRUMWASSER:  Q.  This is an Excel

10 spreadsheet?

11      A.  This is an Excel spreadsheet.  It looks to be

12 an excerpt of a 10,000-plus-line Excel file which we

13 provided to the Department in which the Department had

14 requested information on every single physician

15 contract negotiated between 1/1/06 and 3/31/07.

16          So this document includes data elements which

17 had to be pulled together from about five or six

18 different areas of the organization, one of which

19 included the spreadsheet or Access file that I

20 mentioned where we tracked receipt date of contracts.

21      Q.  So let's talk about the column headings.

22 What's "MPIN"?

23      A.  "MPIN" is medical provider identification

24 number.

25      Q.  Is that a number internal to United?
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 1      A.  That's correct.

 2      Q.  "TIN1" is the first taxpayer ID?

 3      A.  That is the taxpayer identification number.

 4      Q.  "Provider" is the name of the doctor or

 5 business entity, right?

 6      A.  That's correct.

 7      Q.  "Date contract received" is Column D?

 8      A.  That's correct.

 9      Q.  What does that mean in terms of received by

10 whom?

11      A.  That is the date on which we received back the

12 contract from the physician with his or her signature.

13      Q.  Roughly when was this document prepared?

14      A.  We provided this document to the Department in

15 June 2007 in response to a May 2007 request.

16      MR. STRUMWASSER:  And your Honor, just on the off

17 chance that your Honor is not an aficionado of

18 spreadsheets, what you have here is Columns A through M

19 out to Page 103.

20      Q.  And then, Ms. McFann, what does 104 show us?

21      A.  I'm sorry.  Are you asking for Row 104?

22      Q.  No.  Page, Bates stamp number.

23          And the way this is looking, both sides here

24 are using document management software that takes a

25 spreadsheet and prints it.  So I don't think anybody
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 1 necessarily gets much control over what it is.

 2      A.  So Page 104 appears to be taking advantage of

 3 Excel notes or Excel comments capability, where it

 4 references Cell A1, and that there was a note, using

 5 the Excel functionality, that that this individual had

 6 shaded the required columns in gray, is what I'm

 7 interpreting.

 8      Q.  Let's take a look at Page 109.  As I

 9 understand it now, 109 has the table further to the

10 right.  Does that look right to you?  We have Columns L

11 through V on Page 109.

12      A.  Yes, it looks like it picks up on the

13 right-hand -- the farther right-hand side of the Excel

14 spreadsheet.

15      Q.  So back on the front page, we have in Row 3

16 "Finerman North East"?

17      A.  Mm-hmm.

18      Q.  And then on Page 109 in Row 3, we would have

19 information about Finerman North East going out --

20      A.  So to clarify, I actually read Row 3 as

21 Matthew L. Finerman, because I think "North East"

22 refers to the next row down as "North East Medical

23 Services."

24          I can't say for certain that Page 109 is the

25 right-hand side of Page 089 because obviously I'm not
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 1 looking at it on the computer screen in Excel.  But it

 2 looks to be the right-hand panel of a portion of this

 3 document.

 4      Q.  An then Column E, "Int_Sign_Date"?

 5      A.  That would be "Internal Signature Date."  So

 6 that would be the signature -- the date on which we

 7 executed the document with signature.

 8      Q.  So am I right, then, that in Row 10 for Robert

 9 M. Miller --

10      A.  Yes, it appears that, for Dr. Miller, we

11 signed the contract on March 30th, 2006.

12      Q.  Before he did?

13      A.  Well, like I said -- so I can explain to you

14 where this particular field comes from.

15      Q.  Please.

16      A.  This particular field comes from a different

17 database than the manually tracked database where we

18 received contracts and noted the date.

19      Q.  "This particular field" being Column E or D?

20      A.  So, sorry.  Column E comes from the contract

21 creation system where, after we received in a contract,

22 we actually note in the system when we internally

23 signed the contract.

24      Q.  And Column D came from your manual log?

25      A.  That's correct.  So absent pulling
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 1 Dr.  Miller's contract, that would be -- I think that

 2 the only thing we could do is to pull Dr. Miller's

 3 contract and see, okay, is it reasonable that we would

 4 have signed a contract on 3/30, having -- where we've

 5 manually noted we received it on 7/25.

 6      Q.  I don't much care about Dr. Miller, but you

 7 would agree with me that that appears to be an anomaly?

 8      A.  Yes, that is an anomaly that we solved for at

 9 a later date.

10      Q.  "Eff Date" is the effective date of the

11 contract?

12      A.  That is correct.

13      Q.  As stated in the contract?

14      A.  Yes, that is a field in the contract.

15      Q.  Some of these contracts were effective

16 retroactively, right?

17      A.  Yes, some of those contracts were effective

18 retroactively if the physician agreed to hold claims

19 until the contract was loaded.

20      Q.  "SysExDt"?

21      A.  This is the system execution date.  So this is

22 the date on which -- this represents the date on which

23 we executed the contract in our contract creation

24 system and therefore sent it into the NDB.

25      Q.  And in Column H is the date that it was fed
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 1 into RIMS?

 2      A.  Yes, that's correct.  And I don't know -- I

 3 don't recall where we pulled that data from.  That

 4 would have been pulled from a different data source.

 5      Q.  But it's interesting because that says that it

 6 was fed -- in the case of our friend Dr. Miller, RIMS

 7 got it February 8th of '06, but it was signed by the

 8 parties on March 30th and July 25th of '06.

 9      THE COURT:  Actually, it says February 6th of '06.

10      THE WITNESS:  That is what the spreadsheet shows.

11      MR. STRUMWASSER:  Q.  So that's probably wrong,

12 right?

13      A.  We'd have to pull the specific physician's

14 contract, track it through the system, assuming that no

15 changes had taken place otherwise for Dr. Miller on his

16 contract since then.

17      Q.  "Date provider notified," is that what Column

18 I is?

19      A.  Yes.  That would be the date on which we sent

20 back to the physician his or her executed contract and

21 our welcome packet, which included quick reference

22 guides for, you know, what if you have a PacifiCare

23 member and you need to look up claims information or

24 contact us about an issue that you're concerned.

25      Q.  Now, this is 2006.  At that time, the welcome
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 1 package would go with the completed contract?

 2      A.  That's correct.

 3      Q.  Today it goes out earlier, is that right?  Or

 4 is that a different welcome package you testified to?

 5      A.  That's a completely different welcome package.

 6      Q.  I can't begin to guess what J is.

 7      A.  So J is not a column that I recall submitting

 8 on the materials that were sent to the Department.  I

 9 recall becoming aware at a later date that the

10 Department may have done some math between dates, so --

11 but I don't recall submitting that column there.

12      Q.  I will tell you this document came to us from

13 PacifiCare, not from our files.

14          But that's fine, you don't --

15      A.  I don't recall that.  I don't recall that

16 column.

17      Q.  Would that be true also of K and L?

18      A.  I don't recall those.  However, it appears

19 that Column L does the math between date of provider

20 notification and -- between date of provider

21 notification and date of execution in the system.

22      Q.  Then M?

23      A.  M appears to do the math between effective

24 date and system execution date.

25      Q.  Can you look at the cross pages in the D
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 1 column and see if, from the contents of the D column,

 2 you can assess roughly when you started capturing, that

 3 is to say, logging, the date the contract was received

 4 in the ordinary course?

 5          Actually, in the interest of time, let me just

 6 tell you where I'm going with this.  You can tell me if

 7 it's right or not.

 8          I see a whole lot of blanks until around Page

 9 96, where we start seeing dates in the February 2007

10 period, and most, but not all, of the rows are now

11 filled in in Column D.  Does that suggest to you that

12 that was roughly when -- late '06 is when you started

13 logging the receipt dates?

14      A.  That would suggest to me we were doing a

15 better job of logging the receipt dates through our

16 manual process.

17      THE COURT:  How about we start tomorrow morning at

18 9:00 o'clock?

19      MR. KENT:  Very good.

20      MR. VELKEI:  Your Honor, if I could make one

21 statement on the record.

22      THE COURT:  Yes, sure.

23      MR. VELKEI:  An issue was raised about whether all

24 the documents were produced from Ms. McFann's files.  I

25 did an investigation.  Nearly a quarter of all the
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 1 documents produced in this case are from Ms. McFann's

 2 files.  I have a total of 10,922 documents for a total

 3 of 120,000 pages that were produced from her files.

 4 And just where she is the author or recipient, there

 5 were 5,857 documents produced.

 6          The issue that the Department is having, and

 7 one which I understood we explained, the date field is

 8 not populated in most of these documents.  So if you

 9 search by date, most of the documents don't have a date

10 within that field.  So you're going to come up with a

11 very limited group.

12          And that's the problem.  It isn't our

13 inability or refusal to produce the document but simply

14 the search terms that the Department is using.

15      MR. GEE:  Are you going to be providing us the

16 data for the date field?  That was part of, I think,

17 our stipulation.

18      MR. VELKEI:  Bryce, I don't have it.  So the way

19 these things are coded, to the extent it's clear, is

20 there's very limited circumstance where the

21 organization actually populates that field.

22          We have the same restrictions that you have.

23 So the answer is no.  We don't have any ability to do

24 that.

25      MR. STRUMWASSER:  Well, e-mails are
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 1 self-populating.  All e-mails have their own dates.

 2      THE COURT:  Let's not do this on the record.  You

 3 discuss it further and let me know what the problem is

 4 tomorrow.  If they can't put the dates on it, I don't

 5 know what I can do to make it happen.

 6      MR. VELKEI:  Thank you, your Honor.

 7      THE COURT:  We'll go off the record.

 8          (Whereupon, the proceedings recessed

 9           at 3:52 o'clock p.m.)

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25



2161

 1 STATE OF CALIFORNIA     )

                        )   ss.

 2 COUNTY OF MARIN         )

 3          I, DEBORAH FUQUA, a Certified Shorthand

 4 Reporter of the State of California, duly authorized to

 5 administer oaths pursuant to Section 8211 of the

 6 California Code of Civil Procedure, do hereby certify

 7 that the foregoing proceedings were reported by me, a

 8 disinterested person, and thereafter transcribed under

 9 my direction into typewriting and is a true and correct

10 transcription of said proceedings.

11          I further certify that I am not of counsel or

12 attorney for either or any of the parties in the

13 foregoing proceeding and caption named, nor in any way

14 interested in the outcome of the cause named in said

15 caption.

16          Dated the 14th day of January, 2010.

17

18

19                                 DEBORAH FUQUA

20                                 CSR NO. 12948

21

22

23

24

25



2162

 1              BEFORE THE INSURANCE COMMISSIONER

 2                  OF THE STATE OF CALIFORNIA

 3     OAKLAND, CALIFORNIA  DEPARTMENT B, RUTH ASTLE, JUDGE

 4                            -oOo-

 5 IN THE MATTER OF                        ) UPA 2007-00004

 6 PACIFICARE LIFE AND HEALTH INSURANCE    ) OAH 2009061395

 7 COMPANY,                                ) THURSDAY 1/14/10

 8            RESPONDENT.                  )

 9 ________________________________________) Volume XVI

10             REPORTER'S TRANSCRIPT OF PROCEEDINGS

11

12 APPEARANCES:

13 FOR THE PLAINTIFF:

14 STRUMWASSER & WOOCHER, LLP

BY:  MICHAEL J. STRUMWASSER,

15 FREDRIC D. WOOCHER,

BRYCE A. GEE,

16 JONATHAN D. KROP, ATTORNEYS AT LAW

10940 WILSHIRE BLVD., SUITE 2000

17 LOS ANGELES, CALIFORNIA  90024

TEL (310) 576-1233 FAX (310) 319-0156

18

CALIFORNIA DEPARTMENT OF INSURANCE

19 LEGAL DIVISION

ADAM M. COLE, GENERAL COUNSEL

20 ANDREA G. ROSEN, ATTORNEYS AT LAW

300 CAPITOL MALL, 17TH FLOOR

21 SACRAMENTO, CALIFORNIA 95814

TEL (916) 492-3508 FAX (916) 492-3526

22

23

                 CALIFORNIA REPORTING, LLC

24                      52 LONGWOOD DRIVE

                    SAN RAFAEL, CA 94901

25                         415-457-4417



2163

 1 FOR THE RESPONDENT:

 2 SONNENSCHEIN NATH & ROSENTHAL, LLP

BY:  RONALD D. KENT,

 3 STEVEN A. VELKEI,

FELIX T. WOO,

 4 600 SOUTH FIGUEROA STREET, SUITE 2500

LOS ANGELES, CALIFORNIA  90017-5704

 5 TEL (213) 623-9300 FAX (213) 623-8824

 6

THOMAS E. MCDONALD,

 7 CATHERYN EVANS, ATTORNEYS AT LAW

525 MARKET STREET, 26TH FLOOR

 8 SAN FRANCISCO, CALIFORNIA  94105

TEL (415) 882-5000 FAX (415) 882-0300

 9

10

11 ALSO PRESENT:

12

13 Marylin Drysch

14

15 REPORTED BY DYNELE SIMONOV, CSR NO. 11211

16

17

18

19

20

21

22

23

24

25



2164

 1                         I N D E X

 2 WITNESSES FOR THE COMPLAINANT:

 3 WITNESS             DIRECT CROSS REDIRECT RECROSS COURT

 4 ELENA McFANN          2168

 5                           E X H I B I T S

 6 COMPLAINANT

EXHIBIT NO.                         Identification  Evidence

 7

 8 250    Pacific Region Network Overview,

       7/24/08                                          2206

 9

10 251    2006 PHS Operation Synergy Report

       Card Budget, PAC0128539                          2206

11

12 252    2007 PHS Operation Synergy Report

        Card Budget, PAC128342                          2206

13

253    Documents labeled Exhibit E:

14        Care Trust Network Access Agreement,

       Amendment to Network Access Agreement

15        Transition Agreement                             2206

16 254    Tracking spreadsheet for provider

       contracts, PAC038409                             2206

17

18 255    4/24 form letter, CDI00250925           2168     2206

19 256    6/15/06 letter to Dr. Danielle

       Onstot, CDI250930                       21712    2206

20

257    2/6/06 form letter, PAC1434507          2177     2206

21

258    9/21/06 letter to Dr. Onstot,

22        CDI00250935                             2182     2206

23 259    5/3/06 form letter, PAC0456907          2184     2206
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 1 THURSDAY, JANUARY 14, 2010; 10:00 A.M. DEPARTMENT A; ELIHU

 2 HARRIS STATE BUILDING; 1515 CLAY STREET; RUTH ASTLE,

 3 ADMINISTRATIVE LAW JUDGE

 4                            -oOo-

 5           THE COURT:  Thank you for everyone's patience.

 6 And we are on the record before the Insurance Commissioner

 7 of the State of California in the matter of the accusation

 8 against Pacificare Life and Health Insurance Company, OAH

 9 20009061295, Agency Number UPA 200700004.  Today's date is

10 the 14th of January, 2010.  Counsel are present.  Respondent

11 is present in the person of Marilyn Drysch, D-R-Y-S-C-H.

12           The witness is on the stand.  You have been

13 previously sworn in this matter.  You have been here for two

14 and a half days, so please state your name for the record

15 and spell it for the Court Reporter.

16           THE WITNESS:  Elena McFann.  E-L-E-N-A,

17 M-C-F-A-N-N.

18           MR. KENT:  If I might take up one quick matter

19 before we start the questioning.  Yesterday there was an

20 issue raised about production of documents for Ms. McFann.

21 As we told the Court yesterday, we have produced literally

22 tens of thousands of pages of her documents.

23           Late last night we identified that there is a

24 group of documents that was obtained from her files,

25 electronic documents, and then through a glitch in the
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 1 process of getting them loaded up to the website that they

 2 go to, they never got there.  We will be producing them.

 3 The lawyers haven't even seen the documents yet, but we'll

 4 produce those.

 5           THE COURT:  Does that mean Ms. McFann is going to

 6 have to come back?

 7           MR. STRUMWASSER:  I would suspect Ms. McFann is

 8 going to have to come back.

 9           THE COURT:  I'm sorry.

10           MR. KENT:  I am not going to say or tell counsel

11 how to litigate the case.  I understand he may want to save

12 these issues until we get a witness on.  If we have a little

13 lead time, if there is an anomaly in our document

14 production, like there appears to have been, if we get a

15 little lead time, we can figure it out.

16           THE COURT:  All right.  You had another witness

17 that you were going to call today?

18           MR. STRUMWASSER:  No, this is it.  The subpoenaed

19 witnesses for today have been moved to next Friday

20 afternoon.

21           THE COURT:  I hope not.

22           MR. STRUMWASSER:  Next Thursday.  So our dance

23 card is filling up for next week, but we have a whole day

24 for Ms. McFann, but I am pessimistic that we can get through

25 even without this document issue.
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 1           THE COURT:  Let's get started and see how far we

 2 can get.

 3                 DIRECT EXAMINATION (CONT'D)

 4 BY MR. STRUMWASSER:

 5      Q.   You testified yesterday that your focus in 2006

 6 was contracting the GAP providers.

 7      A.   That was my primary focus.

 8      Q.   By "GAP" you meant those who had CTN contracts and

 9 not PacifiCare contracts, right?

10      A.   That is correct.

11      Q.   You testified yesterday afternoon that unless a

12 physician had terminated or there was an impediment to

13 access, you, quote, "Let them be," unquote, that you did not

14 ask the PacifiCare network providers to move to the United

15 contracts.  Do you recall that testimony?

16      A.   I think that's correct.

17           MR. STRUMWASSER:  Your Honor, I would like to have

18 marked as 255 an April 24 form letter from Network

19 Management to Dear Provider, CDI00250925.

20           THE COURT:  It is a letter with a top date of

21 April 24th, 2006.  Exhibit 255.

22           (Exhibit No. 255 marked for Identification.)

23           THE WITNESS:  I finished skimming it.

24 BY MR. STRUMWASSER:

25      Q.   Have you seen this document before?
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 1      A.   Yes, I have.

 2      Q.   This is a form letter that would have gone to

 3 PacifiCare network participants?

 4      A.   This is a form letter that was sent to a subset of

 5 PHLIC physicians who were on certain fee schedules and those

 6 physicians were advised that we were updating and

 7 implementing a new fee schedule and that the rest -- and it

 8 did not change their underlying PHLIC contract otherwise.

 9      Q.   So the amendment that is contemplated here is an

10 amendment to the PHLIC contract rather than a replacement

11 with a United contract?

12      A.   That is correct.

13      Q.   You viewed this as consistent with your testimony

14 yesterday that you didn't attempt to move PacifiCare

15 contracts on to United contracts because these would stay a

16 Pacific contract, right?

17      A.   That's correct.

18      Q.   Nevertheless, you were making an attempt during

19 this period to amend PacifiCare contracts with new fee

20 schedules, right?

21      A.   This was for a subset of physicians, not all of

22 them, but a subset of physicians who were on specific fee

23 schedules whose contracts allowed us to migrate them to our

24 United HealthCare fee schedule methodology.

25           MR. STRUMWASSER:  May I ask that the previous
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 1 question be reread.

 2           THE COURT:  All right.

 3           (Question read.)

 4           MR. KENT:  Given her testimony just now, that

 5 misstates the prior testimony.

 6           THE COURT:  For some, would that be acceptable?

 7           MR. KENT:  Well, I don't know if they are amending

 8 any.

 9 BY MR. STRUMWASSER:

10      Q.   The fee schedules would had to have been amended

11 into the existing fee contracts.

12      A.   Yes, that's correct.

13      Q.   So with that clarification, you were during the

14 first of 2006 attempting to amend PacifiCare provider

15 contracts, right?

16      A.   Yes, some of those provider contracts.

17      Q.   Network Management, that is you, right?

18      A.   That is me as the lead for this effort.

19      Q.   This came out of an office under your direction,

20 right?

21      A.   Yes, that's correct.

22      Q.   It is a form letter, right?

23      A.   Yes, that's correct.

24      Q.   Do you know how many people it went to, how many

25 providers it went to?
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 1      A.   I don't recall off the top of my head.  I do

 2 recall the fee schedule family that was being amended.

 3      Q.   This was an attempt -- do I understand your

 4 testimony correctly that this was an attempt to give the

 5 providers on the PacifiCare contracts certain of those

 6 providers fee schedules that were more compatible with the

 7 United fee schedules?

 8      A.   I don't think "compatible" is the right word.

 9      Q.   What would be the right word?

10      A.   I think what it is is that these were fee

11 schedules that would allow them to be maintained by our

12 national fee schedule maintenance team.  Therefore, they

13 would be easier to administer.  They would fall into a

14 regular quarterly update process.  So that really goes to

15 that.

16      Q.   So for administrative ease?

17      A.   That was one of the opportunities there.

18 Although, we do point out that physicians will get to take

19 advantage of site of service differentials.  That means they

20 might be paid more for services that they render in somebody

21 else's facility.

22      Q.   Or they might be paid less, right?

23      A.   For site of service differentials?

24      Q.   Yes.

25      A.   That is not how site of service differentials
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 1 work.

 2      Q.   In order to take advantage of the administrative

 3 changes, the contracts would have had to be loaded in NDB?

 4      A.   I am trying to answer the question, but I don't

 5 think I understand it.

 6      Q.   My understanding of your testimony -- and please

 7 correct me if I am wrong -- is that you wanted to move them

 8 to these new fee schedules so the United staff could update

 9 them easily?

10      A.   All the fee schedules ultimately had to be loaded

11 into the NDB regardless of whether they were the United

12 HealthCare maintained fee schedules by the national team or

13 some other fee schedule.

14      Q.   In order for United policyholders to avail

15 themselves of a provider on PHLIC paper?

16      A.   That's correct.

17           MR. STRUMWASSER:  May I have marked as 256, a

18 letter to Dr. Danielle Onstot, O-N-S-T-O-T, June 15, 2006,

19 CDI250930.

20           THE COURT:  256 is marked, with a letter with the

21 date of June 15th, 2006.

22           (Exhibit No. 256 marked for Identification.)

23           THE WITNESS:  I have reviewed it.

24 BY MR. STRUMWASSER:

25      Q.   Before I ask you about 256, I have a question
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 1 about 255.  You said you did not remember exactly how many

 2 providers received the 255, the April 24 letter.  Do you

 3 know approximately how many?

 4      A.   No, I don't.

 5      Q.   At the time that United took over PacifiCare, do

 6 you know how many providers were in the PacifiCare network?

 7      A.   Yes, I do.

 8      Q.   We had that testimony yesterday, about 300

 9 hospitals and about 41,000 physicians.

10      A.   That's correct.

11      Q.   So this letter, 255, did not go to 41,000

12 physicians, right?

13      A.   That is correct.

14      Q.   Is it possible that it went to at least half as

15 many, 20,500?

16           MR. KENT:  Calls for speculation.

17           THE COURT:  If you can estimate or have any idea.

18 If you don't, you can say you don't.

19           THE WITNESS:  I know it is certainly less than

20 half of the network, but I can't really estimate what amount

21 of physicians it would be.  I just recall the fee schedule

22 family that was impacted by this.

23 BY MR. STRUMWASSER:

24      Q.   Do you know whether that family had more than a

25 thousand physicians in it?
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 1      A.   I don't recall.

 2      Q.   Could be more, could be less?

 3      A.   I can't provide an estimate.

 4      Q.   That means it could be more, it could be less, as

 5 far as you recall?

 6           MR. KENT:  That's argumentative.

 7           THE COURT:  Sustained.

 8 BY MR. STRUMWASSER:

 9      Q.   By the way, did this letter go to anybody other

10 than a physician, any providers other than the physicians?

11      A.   Well, it would not have gone to facility.

12 However, I cannot guarantee that there wasn't a physical

13 therapist or some non-physician provider that were on the

14 fee schedule.

15      Q.   Those would have been ancillary service providers?

16      A.   It depends on how they were contracted in the

17 PHLIC.

18      Q.   Is a physical therapist an ancillary provider?

19      A.   It is considered an ancillary service provider.

20      Q.   Let's go back to 256, the June 15th letter.  This

21 is a follow-up letter to the April 24th letter; is that a

22 fair characterization?

23      A.   No.  The two letters are completely independent of

24 each other.

25      Q.   In this letter, 256, Network Management, who would
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 1 have signed this letter or is this the extent of the

 2 signature?

 3      A.   This is the extent of the signature.

 4      Q.   Do you know who wrote this letter?

 5      A.   I believe I contributed to it as and Leslie Carter

 6 contributed to it as well.  L-E-S-L-I-E, C-A-R-T-E-R.

 7      Q.   If Dr. Onstot had called the 888 number at the

 8 bottom of the letter, what office would she have gotten?

 9      A.   Dr. Onstot would have reached our Planned Network

10 operations team which was co-located with my office and

11 reported up through me.

12      Q.   The letter begins, "Over the last three three

13 months we have successfully amended direct agreements with a

14 significant number of physicians in your market who had

15 participated in our network through our PacifiCare fee for

16 service agreement with Ventura Physicians Medical Group."

17 Do you see that?

18           THE COURT:  When he says three three, it is three

19 and the Arabic three in parenthesis.

20           THE WITNESS:  I do see that.

21 BY MR. STRUMWASSER:

22      Q.   What does the phrase "significant number" mean in

23 this case?

24      A.   I am afraid I can't characterize the size in this

25 particular case as it relates to Ventura physicians on this
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 1 date.

 2      Q.   Do you have any idea how many Ventura physicians

 3 were moved to direct agreements with PacifiCare?

 4      A.   I don't recall.

 5      Q.   But it is clear that, in fact, you were trying to

 6 move Dr. Onstot onto a United HealthCare contract, right?

 7      A.   Yes, as a result of the termination of the Ventura

 8 Physicians Medical Group Agreement.

 9      Q.   Who terminated that agreement?

10      A.   That was a business decision arrived at by the

11 Legacy PacifiCare Network Management staff prior to the

12 close of the acquisition.

13      Q.   Do you know why they terminated it?

14      A.   I was not involved in that decision at the time,

15 so I don't know.

16      Q.   I believe you testified yesterday that the

17 termination provisions in the PacifiCare contracts typically

18 had 90-day windows.  Is that right?

19           MR. KENT:  I think it misstates the testimony.

20           MR. STRUMWASSER:  She can tell us.

21           THE COURT:  That's fine.  If you remember.

22           THE WITNESS:  I believe what I testified is that

23 for single smaller physcian practices those were 90-day

24 windows.  But I also stated that for the larger medical

25 groups, that those negotiations could very well result in
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 1 something vastly different about the term of a contract.

 2 BY MR. STRUMWASSER:

 3      Q.   So if this had been a 90-day cancellation

 4 provision, that cancellation provision would have been nine

 5 months into the United HealthCare takeover, right?

 6           MR. KENT:  That's vague.  I don't understand where

 7 that went.

 8           THE COURT:  Do you understand the question?

 9           THE WITNESS:  I don't think I did.

10 BY MR. STRUMWASSER:

11      Q.   The cancellation was effective December 31st, '06,

12 right?

13      A.   I believe that the letter is stating that the

14 termination has been extended until December 31, '06.  I

15 don't know what the termination date is that it was

16 contemplating extending from over to December 31, '06.

17           MR. STRUMWASSER:  I would like to have marked as

18 257, a February 6, 2006, form letter, PAC1434507.  It is

19 marked as confidential.

20           THE COURT:  This is a letter with a date of

21 February 6, 2006.  Is there a problem with removing the

22 confidential designation?

23           MR. KENT:  I don't believe so, Your Honor.

24           (Exhibit No. 257 marked for Identification.)

25
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 1 BY MR. STRUMWASSER:

 2      Q.   Are you familiar with this document?

 3      A.   Yes, I am.

 4      Q.   Did you have a hand in writing it?

 5      A.   I believe I contributed to parts of the document.

 6      Q.   Do you know who would have signed the actual

 7 letters themselves, this being a form letter?

 8      A.   I don't recall.

 9      Q.   Somebody within your jurisdiction?

10      A.   Someone within Network Management, but beyond that

11 I would be speculating.

12      Q.   And that means not necessarily your part of

13 Network Mangement?

14      A.   That's correct.

15      Q.   Do you know how many providers received this

16 letter?

17      A.   I don't recall.

18      Q.   Do you know why it was being sent out?

19      A.   So this form letter was sent in instances where --

20 like if PacifiCare made a decision to terminate an IPA

21 agreement and therefore bring a contract directly with the

22 underlying physicians and bring them back into network prior

23 to the termination of the IPA agreement.

24      Q.   This one says the effective date of the

25 termination will be May 1, 2006, right?
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 1      A.   That's correct.

 2      Q.   What's an IPA?

 3      A.   An IPA is an independent physician association.

 4      Q.   How small an association might that be?

 5      A.   There really isn't a threshold that says more than

 6 two physicians makes an IPA or more than 100 makes an IPA.

 7 It is an organization of typically -- as it states --

 8 independent physician practices.

 9      Q.   It can be as small as two or as large as 100 in

10 your experience?

11      A.   I have not seen IPA's comprised of two physicians,

12 but it is certainly more than one independent physician

13 practice coming together and negotiating for contract

14 rights.

15      Q.   So is it your testimony that IPA's typically don't

16 have the standard form contract negotiated?

17           THE COURT:  Did you understand the question?

18           Can you rephrase?

19 BY MR. STRUMWASSER:

20      Q.   You said that individual physicians generally had

21 the standard 90-day termination clause, right?

22      A.   Correct.

23      Q.   I would assume that would also be true for a

24 practice of two physicians or three physicians?

25           MR. KENT:  No foundation.
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 1           THE COURT:  If you know.

 2           THE WITNESS:  It depended really upon the

 3 negotiation that took place with that medical group.

 4 BY MR. STRUMWASSER:

 5      Q.   Would you expect that some of the IPA's involved

 6 that received this letter received a standard termination

 7 clause?

 8           MR. KENT:  There is no foundation.

 9           THE COURT:  The 90-day termination clause.

10           THE WITNESS:  I don't know.

11 BY MR. STRUMWASSER:

12      Q.   An IPA that had a 90-day termination clause and

13 received the termination on or about the closing date of the

14 acquisition -- December 21 of '05?

15      A.   I believe that is what we testified it was.

16      Q.   Would have been effective something like

17 March 21st.  That's 90 days, right?

18      A.   In the hypothetical situation that would make

19 sense counting 90 days forward.

20      Q.   These cancellations were apparently uniformly

21 effective May 1st, 2006; is that correct?

22      A.   I am looking here at a form letter.  I am not

23 looking at one that actually has an IPA name filled in or

24 anything else.

25      Q.   That is an interesting point.  The form letter
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 1 provides for somebody to fill in the IPA name, right?

 2 There's little brackets to fill in?

 3      A.   That's correct.

 4      Q.   But it doesn't have a fill-in variable for the

 5 effective date, does it?

 6      A.   Logic would tell me based upon my familiarity with

 7 this letter that if this was not the correct termination

 8 date for the IPA, that letter would have been changed to

 9 reflect that.

10      Q.   So do you know when the Department of Justice and

11 Federal Trade Commission adopted the statements of antitrust

12 enforcement policy that are referenced in this letter?

13      A.   I don't recall.

14      Q.   More than ten years before this letter?

15      A.   I don't know.

16      Q.   Today does the United network have any IPA's in

17 it?

18      A.   Today United HealthCare contracts with IPA's who

19 are clinically or financially integrated.

20      Q.   Can you estimate how many providers received this

21 form letter, 257?

22      A.   I don't recall the number.

23      Q.   No idea?

24      A.   I don't recall the number.

25      Q.   I understand you don't recall the number.  I am
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 1 asking whether you have an idea?

 2      A.   No, I don't.

 3           MR. STRUMWASSER:  May I have marked as 258 a

 4 September 21, 2006 letter to Dr. Onstot, CDI00250935.

 5           THE COURT:  Exhibit 258 will be marked as a

 6 September 21st, 2006 letter.

 7           (Exhibit No. 258 marked for Identification.)

 8           THE WITNESS:  I am ready.

 9           MR. STRUMWASSER:  I actually don't know the

10 providence of the redactions, nor why they are such poor

11 redactions.

12           THE COURT:  Well, I can just -- if nobody minds --

13           MR. STRUMWASSER:  I don't think we need it, Your

14 Honor.  Who is Scott Davis?

15           THE COURT:  I think that is somebody from your

16 office; is that right?

17           MR. VELKEI:  She wouldn't know, Your Honor.  We

18 would have to look at the issue.

19           MR. STRUMWASSER:  I am sorry.

20           THE COURT:  I think I heard the name Scott Davis

21 before.  Is that somebody from your office?

22           MR. STRUMWASSER:  I don't think it needs

23 redaction.  I just want to make it clear that it is not our

24 redaction.

25           MR. KENT:  I am not sure we redacted it either.
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 1 Somebody put some highlight on there.

 2           THE COURT:  I think it is highlight and there is

 3 also -- what did you call it before, marginalia?

 4           I assume that nobody cares that there is

 5 highlighting of these two items, a phone number and a name.

 6 I don't know about the note.

 7           MR. KENT:  We don't have any objection.

 8 BY MR. STRUMWASSER:

 9      Q.   Have you seen this letter before, Ms. McFann?

10      A.   I have seen the form letter, yes.

11      Q.   At this point,  September 21st of '06, Dr. Onstot

12 would have gotten at least one prior solicitation to enter

13 into a contract with United, right?

14      A.   Yes, that's correct.

15      Q.   Maybe more?

16      A.   I don't know.  She certainly would have received

17 Exhibit Number 256.

18      Q.   Would she have received 255?

19      A.   It is unlikely she received 255 because 255 and

20 256 are not related to each other.

21      Q.   Take a look at 255.  Look at the fax stamp, which

22 is only partially legible, but do you see the name Danielle

23 Onstot on the far left-hand side?

24      A.   Yes, I do.

25      Q.   So Dr. Onstot gets 258 and she is being told that
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 1 she has 30 days -- 29 days to respond or she faces

 2 disruption of services to her patients who are enrollees of

 3 PacifiCare, right?

 4      A.   That's correct.

 5           MR. STRUMWASSER:  I would like to have marked as

 6 259, a May 3, '06, form letter, PAC0456907.

 7           THE COURT:  259 is a letter dated May 3rd, 2006.

 8           (Exhibit No. 259 marked for Identification.)

 9 BY MR. STRUMWASSER:

10      Q.   This is a letter to plan participants, right?

11      A.   That's correct.

12      Q.   That is essentially the patients or their

13 families, right?

14      A.   That's correct.

15      Q.   This is a letter telling the patient that his or

16 her physician may no longer be an in network provider,

17 right?

18      A.   That's correct.

19      Q.   Have you seen this letter before?

20      A.   Yes, I have.

21      Q.   Did you participate in its preparation?

22      A.   No, I did not.

23      Q.   Under what conditions or circumstances did you see

24 this letter previously?  I want to make it clear that I am

25 not asking in general for circumstances where your counsel
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 1 may have shown it to you.

 2      A.   Can you repeat the question?  The last half.

 3      Q.   Have you seen this document before?

 4           THE COURT:  She said yes.

 5           THE WITNESS:  Yes.

 6 BY MR. STRUMWASSER:

 7      Q.   Do you recall any circumstances under which you

 8 saw it other than being shown by counsel?

 9      A.   Yes, I do recall.

10      Q.   What circumstances?

11      A.   This is the letter form that we used for the

12 Legacy United HealthCare members as we got to the main time

13 frame and established at that point that a GAP physician had

14 not yet signed their agreement with us.  We are required by

15 agreement with the ASO plan to inform a member that their

16 care will no longer be considered in network after the

17 date -- in this case, June 22nd, '06, unless the physician

18 signed a new agreement.

19      Q.   So this letter would not have gone, for example,

20 to Dr. Onstot's patients?

21           MR. KENT:  No foundation.

22           THE COURT:  If you know.

23           THE WITNESS:  It is unlikely for June 23rd, '06

24 that it would have gone to Dr. Onstot's patients.

25
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 1 BY MR. STRUMWASSER:

 2      Q.   Because she was not a GAP physician, right?

 3      A.   I'm sorry.  I didn't hear the question.

 4      Q.   She was not a GAP physician, was she?

 5      A.   I am not understanding the use of the word "cap."

 6           THE COURT:  "GAP."

 7           THE WITNESS:  Oh, apologies.  That was, as I said,

 8 unlikely.  I don't interpret her in looking at the materials

 9 that I am looking at to be a GAP physician for 6/23/06.

10 BY MR. STRUMWASSER:

11      Q.   Unless these letters to Dr. Onstot are wrong, she

12 was not a GAP physician?

13           THE COURT:  If you know.

14           MR. STRUMWASSER:  That isn't the question.  The

15 question is unless these letters are wrong, these letters

16 say she wasn't.

17           THE COURT:  Then you don't need to ask the

18 question, right?  You can argue from the facts.  So if she

19 knows.  If you are asking her within her knowledge, you can

20 do that, if she knows.  Otherwise, you don't need to ask the

21 question at all.

22           THE WITNESS:  I apologize.  Do we have a question?

23 Can we reiterate the question.  I don't even know what the

24 question was at this point.

25
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 1 BY MR. STRUMWASSER:

 2      Q.   If the letters to Dr. Onstot that I asked to have

 3 marked 258, 255 and 256 are factually accurate -- are you

 4 with me so far?

 5      A.   Yes.

 6      Q.   Then she was not a GAP physician on June 23rd --

 7 June 22, 2006, right?

 8      A.   Based on the materials that I am looking at

 9 sitting here.

10           MR. STRUMWASSER:  I ask to have marked as 260, a

11 form letter, April 25, 2006, PAC0513356.  There is a

12 confidentiality stamp.

13           THE COURT:  That will be marked as Exhibit 260 a

14 letter dated April 25th, 2006, at the top.

15           (Exhibit No. 260 marked for Identification.)

16           THE COURT:  Can I remove the confidentiality

17 designation?  Are these all providers.

18           MR. KENT:  My concern is that there is a fee

19 schedule attached to this.  This may well be confidential.

20           THE COURT:  I will put a sticky on it.

21           MR. STRUMWASSER:  Is legibility an exception to

22 confidentiality?

23           THE COURT:  I was going to say something like that

24 but refrained.

25
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 1 BY MR. STRUMWASSER:

 2      Q.   Have you seen 260 before?

 3      A.   260, the cover letter is a duplicate of Exhibit

 4 255.

 5      Q.   So this letter would have also been sent out under

 6 your auspices?

 7      A.   Yes, because it is Exhibit 255.  In this case,

 8 though, it appears to have been faxed by a physician's

 9 office.

10      Q.   So in general when 255 went out, it would have

11 been covering an attachment like what we have for 260 for

12 sample fees; is that right?

13      A.   Yes, that's correct.  At the bottom of 255 as well

14 as 260 it references specific enclosures.

15      Q.   You testified yesterday that 40 percent of the

16 contracts came back from providers in a form that you would

17 not accept, right?

18      A.   I testified that 40 percent of the contracts came

19 back from physicians in a manner that we could not execute

20 it because it was deficient in information being required

21 from the physician to do so.

22      Q.   You provided that figure also to CDI during the

23 2007 Market Conduct Exam, didn't you?

24      A.   I believe that is correct.

25           MR. STRUMWASSER:  I would like to have marked as
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 1 261 a referral CDI42524.

 2           THE COURT:  That will be marked as Exhibit 261.

 3 It has a July 24th, 2007 date at the top.

 4           (Exhibit No. 261 marked for Identification.)

 5           THE WITNESS:  I have reviewed it.

 6 BY MR. STRUMWASSER:

 7      Q.   The first page has the referral from the

 8 department, right?

 9      A.   Yes, that's correct.

10      Q.   Starting on the second page we have the responses,

11 right?

12      A.   Yes, that's correct.

13      Q.   On the second page with the Bates   numbers ending

14 2525, in the third textual paragraph, it says it is

15 important to note that nearly 40 percent of contracts

16 received from physicians are deficient and so on.  Do you

17 see that paragraph?

18      A.   Yes.  That's correct.

19      Q.   Did you participate in drafting this response?

20      A.   Yes, I did.

21      Q.   Until you were asked to prepare this response,

22 were you aware that you were getting a 40 percent rejection

23 rate?

24      A.   I don't recall exactly when I became aware of the

25 40 percent rejection rate, but I do recall it was in advance
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 1 of preparing this particular response.

 2      Q.   So be the time the referral came in from the

 3 department, you already knew you were getting a 40 percent

 4 rejection rate?

 5      A.   That's correct.

 6      Q.   When you first saw that number did it occur to you

 7 that it was a high number?

 8      A.   Yes, it did.

 9      Q.   Did you make any investigation to determine why

10 the number was so high?

11      A.   Actually, we shared that information with the

12 California Medical Association and they gave us some very

13 helpful feedback on how to include -- or include checklists,

14 for example, in our contracting packets so that physicians

15 would -- so that their attention would be drawn in

16 particular to that particular section of the contract which

17 needed to be completed.

18      Q.   So with the assistance of the CMA you were able to

19 improve your contracting package to bring down the rejection

20 rate?

21      A.   That was the goal of us collaborating with the

22 California Medical Association on that.

23      Q.   Were you successful, did it bring down the rate?

24      A.   I recall achieving improved rejection rates or

25 decreased rejection rates, but I don't recall by how much.
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 1      Q.   The 40 percent that were not executed or were

 2 otherwise not able to pass the test, those were not loaded

 3 at that time, right?

 4      A.   We couldn't even sign them and they could not be

 5 properly loaded because if we don't have a complete or

 6 accurate identification number, then we can't load the

 7 contract.

 8      Q.   What would the consequences be for the provider of

 9 not having his or her contract loaded?

10           MR. KENT:  Calls for speculation; no foundation.

11           THE COURT:  If you know.

12           THE WITNESS:  If a physician provided us a

13 contract that was not complete, then we could not execute

14 it, it could not go into effect and, therefore, could not be

15 loaded until the missing elements were corrected and

16 provided.

17 BY MR. STRUMWASSER:

18      Q.   Until that happened, any claims that you received

19 from that physician would be processed out of network,

20 right?

21      A.   If the physician did not have a network

22 participation agreement with us already, then for the dates

23 of service in between -- for the dates of service prior to

24 the effective date of the new contract, those would be

25 processed as out of network.
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 1      Q.   If they were processed out of network, that meant

 2 that higher payments were due from the patients, right?

 3      A.   Yes.  Under most benefit plans that would be the

 4 case.

 5      Q.   As I read this paragraph that I called your

 6 attention to on page 2525, I can't help getting the

 7 impression that you are blaming the doctors for the

 8 rejection rate.  Is that a fair reading in your mind?

 9           MR. KENT:  No foundation; argumentative.

10           THE COURT:  I will allow it.

11           THE WITNESS:  That is not the intent of the

12 paragraph.  The paragraph is to factually share with the

13 CDI -- much like we did with the California Medical

14 Association on another date -- that this represents a

15 challenge to us.

16 BY MR. STRUMWASSER:

17      Q.   When did you institute the changes that you

18 collaboratively came up with the CMA?

19      A.   I recall it was in the latter part of 2007.

20      Q.   After the response went to the Department?

21      A.   That's correct.

22      Q.   Did PacifiCare or United go to CMA and say can you

23 help us, our contracts were not getting loaded, or is there

24 a third way that process was initiated?

25      A.   We had several different relationship touch points
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 1 or opportunities to work with the California Medical

 2 Association.  I believe I shared this information at one of

 3 our leadership meetings with the CMA I think up in

 4 Sacramento.  It could have been on the phone but most likely

 5 in person in Sacramento.

 6           THE COURT:  Is this a good time for a short break?

 7           MR. STRUMWASSER:  Almost.

 8           I am going to ask that we have marked as 262 a

 9 package of letters that we are going to be able to deal with

10 all together.  The first of them is December 6, 2006, to a

11 Dr. Michael E. Borok, B-O-R-O-K.  These have no Bates number

12 because I just retained them this morning from the CMA.

13           THE COURT:  Do you need a chance to look at these,

14 Mr. Kent?

15           MR. KENT:  Yes.

16           THE COURT:  Let's take a break.  Fifteen minutes.

17           (Recess.)

18           (Exhibit 262 marked for Identification.)

19 BY MR. STRUMWASSER:

20      Q.   Ms. McFann, you have had a chance to look at the

21 letters that comprise 262?

22      A.   I finished reviewing them.

23      Q.   You had a chance to look at 262, right?

24      A.   Yes.

25      Q.   We have 22 letters here.  I believe they are all
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 1 signed by Kristine Markle.  Do you know who Ms. Markle is?

 2           MR. KENT:  Misstates the testimony because none of

 3 them are signed.

 4           MR. STRUMWASSER:  Strike that.  I stand corrected.

 5 They are set up for a signature block.

 6           THE COURT:  Do you know who Ms. Markle is?

 7           THE WITNESS:  Yes, I do.

 8 BY MR. STRUMWASSER:

 9      Q.   Who is she?

10      A.   Ms. Markle was an employee and was on my team.

11      Q.   Do you recall any of the specific letters or the

12 specific providers who provided the letters?

13           MR. KENT:  Compound.   Do you want to ask her

14 about the letters or the provider?

15 BY MR. STRUMWASSER:

16      Q.   It is an or question, but if it will help

17 Mr. Kent, do you recall seeing any of these specific

18 letters?

19      A.   I recall seeing these specific letters.

20      Q.   Did you contribute to the drafting of these

21 letters?

22      A.   I reviewed each of these letters that Kristine

23 sent prior to it being sent to the physician.

24      Q.   I think we have a range of dates here from

25 December of '06 into at least the second half of 2007.  Now,
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 1 these are all physicians who submitted claims?  These are

 2 all providers who have submitted claims, right?

 3      A.   Based upon my reading of the letters, yes.

 4      Q.   When your staff presented you with these letters

 5 for review, they gave you information about the background

 6 for these transactions?

 7      A.   That's correct.

 8      Q.   These 22 letters, they went to physicians and the

 9 practice that had been uploaded in some fashion, right?

10      A.   These went to the specific physicians to advise

11 them that we had resolved the issue that had escalated to

12 us.

13      Q.   But my question was, all of these physicians had

14 had their contracts uploaded in some fashion to the

15 PacifiCare computer, right?

16      A.   Each one of these is a unique situation.  So in

17 some cases you will note that there was a fee schedule

18 correction and in other cases there was a new contract that

19 needed to be taken care of.  So I am not comfortable making

20 a broad, general statement like that.

21      Q.   It is fair to say, is it not, that none of these

22 22 recipients had been eliminated from among the 40 percent

23 that were eliminated in the filter and ended there, right?

24 Every one of these guys who is in these letters got past the

25 filter, either initially or subsequently?
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 1           MR. KENT:  Vague; no foundation.

 2           THE COURT:  Do you understand the question?

 3           THE WITNESS:  I don't understand the question.

 4           THE COURT:  You have to rephrase.

 5 BY MR. STRUMWASSER:

 6      Q.   The question is if the physician did not fill out

 7 the contract properly and completely, you could not upload

 8 it; is that right?

 9      A.   That's correct.

10      Q.   All of these contracts for the physicians was

11 uploaded, was it not?

12           MR. KENT:  Asked and answered.

13           THE COURT:  You can answer.

14           THE WITNESS:  I believe that some of these

15 physicians were not CTN GAP physicians who needed to have

16 new contracts done.  Some are.  Some aren't.  In order for

17 me to validate that, I have to have all of the supporting

18 information associated with each one of these letters.

19 BY MR. STRUMWASSER:

20      Q.   That really wasn't my question.  My question was

21 whether each of these physicians had a contract that had

22 been uploaded.

23           MR. KENT:  Asked and answered.

24           THE COURT:  Overruled.

25           THE WITNESS:  I am not sure I know the answer to
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 1 that question yet.  Are you trying to find out if there was

 2 a contract in the system for each one of these physicians?

 3           MR. STRUMWASSER:  That's right.

 4           THE WITNESS:  I am going to try to simplify it

 5 just because I am trying to interpret the question in a

 6 manner that I can respond to it.

 7 BY MR. STRUMWASSER:

 8      Q.   Let's do that.  I don't want there to be any

 9 uncertainty.  Dr. Borok, the first doctor here you say --

10 Ms. Markle says in the second paragraph, "We have corrected

11 your fee schedules in our systems."  So at the time the

12 claim was made, there was a contract for Dr. Borok in your

13 system, wasn't there?

14      A.   That's correct.

15      Q.   The next one, Pediatric Cardiology Associates, "We

16 have researched your concerns and confirm that the claims

17 were paid incorrectly because your contract wasn't loaded

18 correctly."   Right?

19      A.   That's correct.

20      Q.   Is it fair to say that the contract was loaded but

21 there were errors with the loading process?

22      A.   I don't have the detailed file for this particular

23 provider, but I think that paragraph summarizes the

24 situation.

25      Q.   Capitol Urology, the next one, "We have updated
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 1 the address in our system for Capitol Urology."  That means

 2 there was an address in the system, right?

 3      A.   Yes, that's correct.

 4      Q.   So the Capitol Urology contract had been uploaded,

 5 correct?

 6      A.   That is what it is implying.

 7      Q.   Does it appear to you that any of these 22

 8 providers had no contract on file at the time of the claim?

 9 By on file, I mean loaded to the computer.

10           MR. KENT:  No foundation.  Vague and ambiguous.  I

11 am not sure what computer or what contract.

12           THE COURT:  He is talking about the contracts for

13 these doctors.

14           Is there an issue about multiple computers?

15           MR. KENT:  There is multiple computers.  There are

16 different contracts, whether someone is a Legacy PHLIC --

17 PacifiCare contract verses United HealthCare.  We went

18 through that.  There is testimony to that effect just a few

19 moments ago.

20           THE COURT:  All right.  Can you rephrase?

21           MR. STRUMWASSER:  Sure.

22 BY MR. STRUMWASSER:

23      Q.   Take a look at Pediatric Cardiology again, the

24 second document.  "We have researched your concerns and

25 confirmed that the claims were paid incorrectly because your
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 1 contract wasn't loaded correctly."  Do you see that?

 2      A.   Yes, I do.

 3      Q.   To what was the contract not loaded correctly?

 4      A.   I am unable to tell from this letter if it was the

 5 NDB and UNET or if it impacted RIMS and PHLIC claims based

 6 upon this.

 7      Q.   In fact, on January 24 of 2007 a provider on the

 8 PacifiCare network was supposed to be loaded to both, wasn't

 9 he or she?

10      A.   The information was loaded into NDB, and NDB feeds

11 multiple systems throughout the organization.

12      Q.   The letter to Pediatric Cardiology Associates came

13 from PacifiCare, right?

14      A.   It came from PacifiCare and United HealthCare.

15      Q.   So when Ms. Markle writes that your contract

16 wasn't loaded correctly, it means that the contract wasn't

17 loaded correctly to NDB, RIMS or both, right?

18      A.   Correct.

19      Q.   You would not have attempted, that is to say that

20 United would not have attempted to load to any of those

21 computers if the doctor's submission had been incomplete, as

22 in unsigned or interlineated?

23      A.   The doctor's submission -- as I shared earlier --

24 relates to new contracts.  I don't know if this is a

25 provider who is sitting on old PHLIC paper that therefore
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 1 wouldn't have required necessarily a new contract or if this

 2 is someone who had signed a contract because they were a GAP

 3 provider.

 4      Q.    Right.  So if he was an old -- I don't know if it

 5 is a he -- if he was an old PHLIC contracted person, then

 6 the problem would not have been that he failed to submit a

 7 completed contract to United, correct?

 8      A.   It is unlikely, but because I don't have the file

 9 for Pediatric Cardiology Associates concerns, I can't give

10 you a definitive answer as it relates to this specific

11 issue.

12      Q.   I have a hypothetical for you.  A physician in San

13 Jose, California, has a PacifiCare contract.  You with me so

14 far?

15      A.   Yes.

16      Q.   Now, because it is a PacifiCare contract it is a

17 contract that was signed no later than January or February

18 of 2006, right?

19      A.   Yes.

20      Q.   If he or she submitted a claim that was

21 incorrectly processed because the contract wasn't loaded

22 correctly, the fault for not loading the contract correctly

23 would not be with the physician for failing to submit a

24 complete contract, right?

25      A.   In the precise hypothetical situation you have
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 1 outlined, yes.

 2      Q.   If this physician in San Jose, California had

 3 signed a United contract, that contract would have been

 4 signed January of '06 or later, right?

 5      A.   That's correct.

 6      Q.   And if that person had submitted a claim that was

 7 paid incorrectly because his or her contract wasn't loaded

 8 correctly, the problem that led to that error could not have

 9 been that he or she failed to submit a complete contract

10 package, right?

11      A.   It is unlikely that it would have been because he

12 or she did not submit a complete contract package.

13      Q.   Because if he or she had submitted an incomplete

14 contract package, it wouldn't have been loaded at all,

15 right?

16      A.   Correct.

17      Q.   I am not going to bore everyone with these 22, but

18 can you identify any of these 22 providers whose claim that

19 was not is paid correctly and is referenced in these letters

20 was not paid correctly because he or she failed to submit a

21 complete contract package?

22      A.   Actually, I can identify at least one, but absent

23 information on all of the other 21 examples, then I can't

24 really comment.  I can't suppose.  I can't speculate.

25      Q.   Which one?
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 1      A.   I believe we have an issue -- I recall having an

 2 issue with Dr. Walter Wood's contract.

 3           THE COURT:  It is about the fourth one from the

 4 back, dated March 7th, 2007.

 5 BY MR. STRUMWASSER:

 6      Q.   Fair enough.  Ms. McFann, do you know why his

 7 contract had not been loaded?

 8      A.   Yes, I do.

 9      Q.   Why?

10      A.   Dr. Wood signed a group agreement, but Dr. Wood --

11 his practice structure was not a medical group, so he signed

12 the wrong kind of agreement.  Ultimately, it was escalated

13 through the California Medical Association.  We worked with

14 Dr. Wood to sign the appropriate contract template.

15           In 2007 Dr. Wood was insistent upon having a retro

16 effective date of June 23rd, '06, which was not possible.

17 However, I reviewed the situation to determine that based

18 upon when he did sign the proper agreement, it was

19 appropriate to give him a November 1st, 2006 effective date.

20 So this is an example of the physician making an error, but

21 we worked very seriously to resolve that with him, load the

22 appropriate contract with his agreement to that and reworked

23 the claims.

24      Q.   Who gave Dr. Wood the group contract form?

25      A.   I don't know.
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 1      Q.   He wouldn't have written it himself?

 2           MR. KENT:  Argumentative.

 3           THE COURT:  Sustained.

 4 BY MR. STRUMWASSER:

 5      Q.   Isn't it the case that Dr. Wood was given the

 6 group form by United?

 7      A.   I don't know.

 8      Q.   Did you ever try to find out?

 9      A.   I don't recall.

10           MR. STRUMWASSER:  So we don't get too far behind,

11 I would like to move 250 through 262.

12           THE COURT:  250 you haven't moved in, right?  251.

13 So 253 is the first one you are moving in?

14           MR. STRUMWASSER:  No, I was going to ask 250

15 through.

16           THE COURT:  Any objection to 250?

17           MR. KENT:  No objection.

18           THE COURT:  251?

19           MR. KENT:  This was not authenticated by the

20 witness yesterday.  We could move it in with the

21 understanding that at some point you will get it

22 authenticated.

23           MR. STRUMWASSER:  She testified that it is what it

24 purported to be.

25           MR. KENT:  No objection.
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 1           THE COURT:  The same thing with the 2007?

 2           MR. MR. KENT:  No objection.

 3           THE COURT:  Those two will be entered.  That's 251

 4 and 252.

 5           253 is the Network Access Agreement.

 6           MR. KENT:  No objection.

 7           THE COURT:  That will be entered.

 8           254 I designated as confidential and put a

 9 confidential envelope with it.

10           Any objection with that consideration?

11           MR. KENT:  This is the one that has the

12 authenticity issue.

13           THE COURT:  Are you planning to call somebody?

14           MR. STRUMWASSER:  The witness testified that she

15 prepared this.

16           THE WITNESS:  I believe I testified yesterday that

17 I prepared parts of it, but there are columns in here that I

18 did not produce or prepare.

19 BY MR. STRUMWASSER:

20      Q.   Are you in a position to confirm that this is the

21 document that was given to CDI?

22      A.   I can tell you this was not the document that I

23 provided to be sent to the Department.

24           THE COURT:  Why don't we look into that.  Let's

25 keep that.  So there is an authentication issue.
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 1           MR. STRUMWASSER:  255, Your Honor?

 2           THE COURT:  254.

 3           MR. KENT:  254.

 4           THE COURT:  255, any objection?

 5           MR. KENT:  No objection.

 6           THE COURT:  That will be entered.

 7           256?

 8           MR. KENT:  No objection.

 9           THE COURT:  That will be entered.

10           257?

11           MR. KENT:  No objection.

12           THE COURT:  That will be entered.

13           259?

14           MR. KENT:  No objection.

15           THE COURT:  That will be entered.

16           260?

17           MR. KENT:  No objection.

18           THE COURT:  261?

19           MR. KENT:  No objection.

20           THE COURT:  That will be entered.

21           261?

22           MR. KENT:  No objection.

23           THE COURT:  That will be entered.

24           262?

25           MR. KENT:  This is the one that lacks Bates
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 1 numbers.

 2           MR. STRUMWASSER:  We have already admitted without

 3 objection from the Department documents that PacifiCare

 4 introduced without Bates numbers.

 5           THE COURT:  The issue is that you hadn't seen

 6 these before, correct?

 7           MR. KENT:  Right.

 8           THE COURT:  Do you need some time?

 9           MR. KENT:  If we can just have an agreement

10 that -- if you will Bates number them and get that into the

11 record.

12           MR. STRUMWASSER:  That's fine.  We'll reproduce it

13 with Bates numbers.

14           THE COURT:  Otherwise you have no objection?

15           MR. KENT:  Correct.

16           THE COURT:  So I will enter them.

17           (Exhibit Nos. 250 - 262 received in Evidence.)

18 BY MR. STRUMWASSER:

19      Q.   Ms. McFann, I think you used the phrase retro

20 dated.  That is a term that is used in your company, right?

21      A.   That's correct, retro effective.

22      Q.   What does that mean?

23      A.   In the context in which I was using it, that

24 describes the situation where a contract has an effective

25 date in the past but it is not loaded before that effective
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 1 date.  It is loaded after the effective date.

 2      Q.   Was United using the technique of agreeing to the

 3 contract with a retroactive effective date in the course of

 4 the 2006 contracting program?

 5      A.   In certain circumstances as it relates to the --

 6 for example, the CTN GAP closure activity.

 7      Q.   What circumstances would that be?

 8      A.   We identified rules of the road whereby a contract

 9 if it came in closer and closer to the effective date of

10 6/23/06, the rule of the road was if we received the

11 contract by a certain date -- and I think it was like the

12 first couple of days of July, and if the physician had

13 agreed to hold his or her claims, then we would assign a

14 6/23/06 effective date.  But absent such an agreement, we

15 would assign a prospective effective date.  The intent was

16 to insure that we had little disruption in the

17 physician/patient relationship associated with the network

18 terminating.

19      Q.   In the course of obtaining that agreement not to

20 submit, what representations, if any, were being made to the

21 providers about how long they would have to wait?

22      A.   I don't know what kind of representations were

23 made to those providers.

24      Q.   So a provider who got a completed package to you

25 on let's say June 30th might be given a retro date of
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 1 June 23rd if he or she agreed to hold on to the claims for a

 2 while?

 3      A.   That's correct.

 4      Q.   Do you know whether any specific dates were given

 5 to the provider with respect to how long they would have to

 6 hold on to the claims?

 7      A.   I don't know.

 8      Q.   The reason why you wanted them to hold on to the

 9 claims was once the claims were submitted, they would be

10 adjudicated under the terms of the contract that he or she

11 had now signed, right?

12      A.   That's correct.

13      Q.   In order to do that, you had to have the contract

14 uploaded to the computer that was going to do the

15 adjudication?

16      A.   That is correct.

17      Q.   So if the physician got the contract by June 30th,

18 to you with the retro date of June 23rd and if the physician

19 assumed, for example, that it would take 45 days to get it

20 loaded or something like that.  And started the end of

21 August submitting claims, but, in fact, it had taken more

22 than that time, then your program would start paying that

23 physician either under the wrong contract or out of network,

24 right?

25      A.   Can you give me the scenario again?
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 1      Q.   Sure.  The doctors gets the contract back to you

 2 completed.  It is not the problem -- it is not the

 3 40 percenter, he is the 60 percenter, gets the contract back

 4 to you June 30th of '06.  Pursuant to a commitment; from him

 5 to hold on to claims, you accept a retro date of June 23rd,

 6 right?

 7      A.   That's correct.

 8      Q.   Let's assume for a second that no representation

 9 was made to the doctor that the contract will, in fact, be

10 loaded and you start submitting claims on any specific date.

11 It wasn't set on any specific date.  Are you with me?

12      A.   Yes.

13      Q.   But on the basis of his or her experience with

14 payors generally, he or she assumes 45 days in my

15 hypothetical.  Are you with me?

16      A.   Yes.

17      Q.   So 45 days after June 30th is something like

18 August 15th.  If by August 30th, he or she says surely it is

19 loaded by now and starts submitting claims.  Are you with

20 me?

21      A.   Yes.

22      Q.   And if, in fact, the contract had not been

23 uploaded by then, one of two things is going to happen.  He

24 or she would be paid under the old contracts term, right?

25      A.   Correct.
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 1      Q.   If there is no contract, he or she would be paid

 2 on an out-of-network basis?

 3      A.   Yes.

 4      Q.   That, in fact, did happen.  That is to say that

 5 people with retro dates wound up submitting claims and not

 6 getting paid?

 7           MR. KENT:  No foundation.  Calls for speculation.

 8           THE COURT:  If you know.

 9           THE WITNESS:  In some limited circumstances, yes.

10           THE COURT:  Okay, we'll come back at 1:30.

11           (Luncheon recess.)

12           THE COURT:  Back on the record.  Go ahead.

13 BY MR. STRUMWASSER:

14      Q.   Good afternoon, Ms. McFann.  You recall this

15 morning we were talking about 262, the 22 letters, and you

16 recall the case of Walter Wood.  Do you remember that?

17      A.   Yes, I do.

18      Q.   Have you had occasion over the break to reflect or

19 research on how Dr. Wood came to have the wrong form of

20 contract?

21      A.   No, I didn't.

22           MR. STRUMWASSER:  I would like to have marked,

23 Your Honor, as our next in order, May 2, 2000, letter from

24 Dr. Wood to United HealthCare, CDI20520.

25           THE COURT:  263 is a letter dated May 2nd, 2007.
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 1           (Exhibit No. 263 marked for Identification.)

 2 BY MR. STRUMWASSER:

 3      Q.   I am going to be asking you about the second

 4 paragraph numbered two.

 5           Does paragraph number two refresh your

 6 recollection as to why Dr. Wood  had the wrong contract?

 7      A.   Yes.

 8      Q.   He had the wrong contract because a UHIC

 9 representative directed him to sign an individual rather

10 than a group agreement, right?

11      A.   That's correct.

12      Q.   This morning you thought that he had signed a

13 group when he should have signed an individual, right?

14      A.   Yes, that's correct.

15      Q.   That he should have signed a group agreement with

16 his partner?

17      A.   My recollection from this morning was incorrect.

18      Q.   We were also talking about retro dating?

19      A.   Retro effective requires the provider to submit

20 his or her claims from the date of service.

21      Q.   Is it not also the case that UHIC took more than

22 90 days to upload some of the contracts in 2006?

23      A.   I don't remember.

24      Q.   You just don't remember whether there were any?

25      A.   I don't remember specific contracts.  I don't have
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 1 information in front of me about specific contracts.

 2      Q.   I was asking whether you were aware that there

 3 were contracts that took more than 90 days to upload?

 4      A.   I am aware there were retro loaded contracts.  It

 5 is possible that there were some 90 days retroactive.

 6      Q.   So you were not aware that over a thousand

 7 provider claims had to be reworked because of delays in

 8 uploading their contracts?

 9      A.   I am aware that there were claims that were

10 reworked for retro loaded contracts.

11      Q.   But you don't remember the number?

12      A.   I am aware that we shared with the Department in

13 mid 2008 that 3,700 claims were impacted by retro loaded

14 contracts or associated with the CTN transition for

15 additional payment of a little bit over $200,000.  So that

16 is 3,700 claims in the context of about a million claims a

17 year if you estimate each PPO member incurs one claim per

18 member per month, and in the industry metric, that is used.

19      Q.   Do you know how it compares to the number of

20 claims United processed since it was incorporated?

21      A.   I do not.

22      Q.   Am I right that if you had the need to rework more

23 than 20 claims, that it would be called a project?

24      A.   I remember there was a threshold where something

25 is called a project.  I believe it was at 20 claims.
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 1           MR. STRUMWASSER:  Your Honor, I am going to ask

 2 that a letter dated -- an email chain with the top date of

 3 5/23/07 be marked as 264, I believe.  It is PAC455469.

 4           THE COURT:  An email with the top date of 5/23/07

 5 will be marked as Exhibit 264.

 6           (Exhibit No. 264 marked for Identification.)

 7 BY MR. STRUMWASSER:

 8      Q.   Have you seen this document before?  Let me know

 9 when you are ready.

10      A.   I reviewed it.

11      Q.   Chronologically, the first transmission here is

12 from Mr. McKinley to Mr. Novinski.  Tell us who they were,

13 and what their positions were in May of 2007?

14      A.   Pete McKinley was the senior vice-president of

15 Network Management and Ed Novinski was the senior

16 vice-president for Network Management for United Health

17 networks and Pete reported to Ed.

18      Q.   At this point?

19      A.   At this point in time I reported to Pete.

20      Q.   The first sentence of the Ed and Tim addressed

21 email talks about the sensitivity of reworked volume and how

22 United is doing everything it can to ensure that going

23 forward it takes whatever actions necessary to avoid and

24 eliminate reworking.  Is that right?

25      A.   Yes, that's correct.



2214

 1      Q.   What measures were being undertaken to ensure that

 2 there would not be future need for reworking?

 3      A.   One of those measures included ensuring that we

 4 were negotiating contracts with prospective effective dates

 5 as much as possible.  That is probably the most important

 6 measure.

 7      Q.   Any others?

 8      A.   Another one would include making sure that when,

 9 for example, a hospital contract is submitted for load that

10 we are very clear when we are communicating to the contract

11 load area the various hospital locations that are attached

12 to it, what products are associated with it, what fee

13 schedules or what are the reimbursement terms that should be

14 attached to those various locations, for example.  So

15 clarity, really, and correct information being communicated

16 from the network team to the contract load team.

17      Q.   Lack of clarity and communications of that kind

18 contributed to the rework problem in this 2007 period?

19           MR. KENT:  Objection.  Misstates the prior

20 testimony.

21           THE COURT:  Can I have the question read back.

22           (Question read.)

23           THE COURT:  Do you understand the question?

24           THE WITNESS:  I'm afraid I don't.

25           THE COURT:  Rephrase.
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 1 BY MR. STRUMWASSER:

 2      Q.   I asked what kind of measures would achieve the

 3 purpose of the first sentence of the Ed and Tim email.  You

 4 listed two, and the second one was shall we say clarity of

 5 communications that you described?

 6      A.   Clarity and correct information being

 7 communicated.

 8      Q.   Between the network team and the IT people?

 9      A.   No, between the network and the contract load

10 team.

11      Q.   The contract load team is part of what unit?

12      A.   The contract load team is a separate team from

13 Network Management.

14      Q.   They reported to you?

15      A.   They did not report to me.

16      Q.   To whom did they report?

17      A.   They reported to Tim.

18      Q.   Who was the chief operations officer; is that

19 right?

20      A.   Tim was not the chief operating officer.  Tim was

21 the vice-president of network operations.

22      Q.   Now, having captured your definition of measure

23 you described -- going forward, I asked you whether the lack

24 of clarity and accuracy in communications between the

25 network team and the contract upload team -- did I have
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 1 that, right?

 2      A.   Correct.

 3      Q.   Whether that contributed to the need for reworking

 4 during the 2007 period?

 5      A.   For these specific examples, that would appear to

 6 be the case.

 7      Q.   In the second sentence, Mr. McKinley says we have

 8 data and load cleanup issues related to CTN and migration in

 9 general, right?

10      A.   That's correct.

11      Q.   Is it your understanding that migration in general

12 means migration unrelated to CTN?

13      A.   I don't know in what context Pete was using that

14 phrase.

15      Q.   Was it true that during this mid 2007 period you

16 had data and load cleanup issues related to migration

17 independent of the CTN conversion?

18      A.   I believe the data issues that I represented are

19 primarily from the CTN transition and the need to migrate

20 the members off of that network and on to the PHLIC network.

21           MR. STRUMWASSER:  May I have the question read?

22           (Question read.)

23           MR. KENT:  Asked and answered.

24           THE COURT:  Ask another question.

25
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 1 BY MR. STRUMWASSER:

 2      Q.   What are bridge rates?

 3      A.   Bridge rates were the rates that we used to

 4 reference specific hospital negotiations where a hospital

 5 advised us for a period after the 6/23/06 transition that

 6 they did not want to use the PHLIC rates for the United

 7 HealthCare members and instead wanted to negotiate a

 8 different set of rates for the United HealthCare members.

 9      Q.   United HealthCare agreed to do that in some cases?

10      A.   Yes, in some cases.

11      Q.   Do you know to what the Monday morning

12 quarterbacking to which Mr. McKinley refers?

13      A.   No, I don't.

14      Q.   You know what the phrase means, right?

15      A.   Yes, I do.

16      Q.   You are not aware of any of this going on with

17 United during this 2007 period?

18           MR. KENT:  Vague and ambiguous.

19           THE COURT:  Sustained.

20 BY MR. STRUMWASSER:

21      Q.   What was the sensitivity around eliminating

22 retros?

23      A.   Retros can results in claims rework and

24 administrative challenges for a physician's office or a

25 hospital, which might receive several OEBs and can result in
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 1 confusion for the members as well who may receive a couple

 2 of different OEBs over the course of that process.

 3      Q.   So retro reworks -- is that the term?

 4      A.   Yes.

 5      Q.   Retro reworks causes problems for the provider?

 6      A.   It causes problems for everybody involved in the

 7 situation, whether it is a provider, a member, or the fact

 8 that we have to touch a claim a couple of times.  We are in

 9 the service business.  We would much prefer to do it right

10 the first time.

11      Q.   In fact, minimizing touches on a transaction is an

12 important principle in general at United, isn't it, it is a

13 principle you try to adhere to?

14           MR. KENT:  No foundation.

15           THE COURT:  If you know.

16           THE WITNESS:  I don't know.

17 BY MR. STRUMWASSER:

18      Q.   The third paragraph here there is a reference to

19 retro load, no rework; do you see that?

20      A.   Yes, I do see that.

21      Q.   What does that refer to?  I don't mean the

22 transaction but what does the concept of retro load, no

23 rework mean?

24      A.   I believe what Pete was stating here was that he

25 recommended that these particular provider contracts be
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 1 retro loaded and that as necessary the issue associated with

 2 claims that might have been processed at a different rate

 3 had the contract or escalator been loaded in a timely

 4 manner, that financial impact be handled through a

 5 settlement with the provider as opposed to reworking each

 6 individual claim.

 7      Q.   Back in the first paragraph, Mr. McKinley

 8 identified some common things contributing to the need for

 9 rework, right?

10      A.   He appears to be summarizing his perspective on

11 how he got here.

12      Q.   How he got here or how United got here?

13      A.   How United got here, but he is summarizing the

14 themes from his perspective associated with these reworks or

15 these retros.

16      Q.   One of the themes is bridge rates post CTN, right?

17      A.   That's correct.

18      Q.   And you have told us what that is.  Do you agree

19 that that contributed to a need for rework?

20           MR. KENT:  Vague.  For purposes of these specific

21 providers?

22           MR. STRUMWASSER:  No.

23           MR. KENT:  Okay, then the question is vague.

24           THE COURT:  All right, you need to rephrase it.

25
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 1 BY MR. STRUMWASSER:

 2      Q.   There was a general sensitivity around eliminating

 3 retros, right?

 4      A.   Correct.

 5      Q.   Bridge rights post CTN contributed to the need for

 6 reworks?

 7      A.   Pete has identified that as a contribution to a

 8 couple of these retro load needs in these examples.

 9      Q.   I am not asking you whether Pete -- I am asking in

10 your opinion did the bridge rates post CTN contribute to the

11 need for reworks?

12           MR. KENT:  It is argumentative now.

13           THE COURT:  Overruled.

14           I don't think you can answer the question that

15 way.  Answer the question that is asked.

16 BY MR. STRUMWASSER:

17      Q.   In your opinion did the bridge rates post CTN

18 contribute to the need for rework?

19      A.   In my opinion the bridge rates post CTN

20 contributed to rework on the UNET platform.

21      Q.   But not on the RIMS platform?

22      A.   Not from what I am looking at here.

23      Q.   How about for your general knowledge?

24      A.   For my general knowledge the bridge rates were

25 applied to United HealthCare business only not to PHLIC
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 1 business, so therefore it would have only impacted the

 2 United business.

 3      Q.   How about the CTN transition, did that contribute

 4 in your opinion to the need for reworks?

 5      A.   In circumstances, for example, where we loaded

 6 contracts retro effective, yes, it did.

 7      Q.   In your opinion did the failure to load or verify

 8 rates in all three systems contribute to the need for

 9 reworks?

10      A.   I believe it was contributor to some reworks.

11      Q.   What is MWM?

12      A.   I believe he is referring to Network Management.

13      Q.   In your opinion did limited access by Network

14 Management to UNET contribute to the need for reworks?

15      A.   No, I don't believe so.

16      Q.   Do you know what limits UNET on the part of MWM

17 Mr. McKinley is referring to?

18      A.   I don't know since Network Management generally

19 speaking doesn't have access to processed claims in the

20 claims system.

21      Q.   So you are saying that MWM to UNET has limited

22 access, am I understanding you correctly?

23      A.   That's correct.

24      Q.   Do you agree that training in your opinion

25 contributed to the need for reworks?
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 1           MR. KENT:  No foundation.

 2           THE COURT:  If you know.

 3           THE WITNESS:  I don't know.

 4 BY MR. STRUMWASSER:

 5      Q.   In the second paragraph we have the term non-par.

 6 That is non-participating providers; is that correct?

 7      A.   That's correct.

 8      Q.   So Mr. McKinley says that we are actively

 9 reviewing non-par reports.  Does that mean that you guys

10 generally generate reports about non-participating claims,

11 claims of non-participating providers?

12      A.   That's correct.

13      Q.   What kind of reports are those?

14      A.   They differ from market to market.  What typically

15 happens is that the Network Management team will work with

16 the Network Pricing team to request reports which identify

17 higher volume, non-par physicians or hospitals or other

18 providers and utilize those reports to identify if the data

19 in our system is correct.

20      Q.   Let's go back to the third paragraph for a moment.

21 Am I correct in my understanding of this third paragraph as

22 saying that for claims that were not originally processed

23 correctly, most of those can be resolved not by processing

24 them correctly on a second try or third try but by

25 negotiating a settlement with the claimant?
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 1           MR. KENT:  Misstates the prior testimony.

 2           THE COURT:  I don't think it was based on prior

 3 testimony.

 4           MR. KENT:  She has already answered the question?

 5           THE COURT:  Do you know?

 6           THE WITNESS:  Can you repeat the question please.

 7 BY MR. STRUMWASSER:

 8      Q.   We are talking about the second sentence of that

 9 paragraph that begins with, "We think".   Are you with me?

10      A.   Yes, I am.

11      Q.   He says, "We think we can deal with most of those

12 through settlement or will not be addressed to low or no

13 volume."  Do you got that?

14      A.   That's correct, yes.

15      Q.   I should start by asking, why would they need be

16 addressed due to no or low volume?  I understand no volume.

17 Why would they not need to be addressed for low volume?

18           MR. KENT:  No foundation.

19           THE COURT:  If you know.

20           THE WITNESS:  I don't know.

21 BY MR. STRUMWASSER:

22      Q.   What volume do you understand Mr. McKinley to be

23 speaking of?

24      A.   I don't know what kind of volume Mr. McKinley was

25 contemplating as equally low.
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 1      Q.   We are talking about claims here, right?

 2      A.   That's correct.

 3      Q.   In your business claims you have frequency, volume

 4 of frequency and a volume amount, right?

 5           MR. KENT:  Vague and ambiguous.

 6           THE COURT:  Do you understand the question?

 7           THE WITNESS:  I don't think I do.

 8 BY MR. STRUMWASSER:

 9      Q.   When they intelligently refer to the volume of

10 claims, that is the frequency of claims.  Are you with me?

11      A.   Yes, I am.

12      Q.   Is that correct, one of the measures of volume of

13 claims are the raw counts of claims made?

14      A.   Yes.

15      Q.   Would also intelligently speak of the aggregate

16 dollar volume of claims.  People talk about that also, don't

17 they?

18      A.   Yes.

19      Q.   Do you know of any context that one talks about

20 volume in the context of claims?

21      A.   I am not aware of any.

22      Q.   I understand why there would not be a need to

23 rework if there is no volume, no dollars and no claims.  The

24 only possibility I can image for why low volume would not

25 need to be reworked is because the claimant would not think
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 1 it is worth his or her time to pursue it.  Can you think of

 2 any other reason why low volume would not need reworking?

 3           MR. KENT:  Argumentative.  No foundation.

 4           THE COURT:  Sustained.

 5 BY MR. STRUMWASSER:

 6      Q.   Let's go back to, We think we can deal with these

 7 through settlement or the other stuff.  What does it mean

 8 that they were going to try to deal with it through

 9 settlement?

10      A.   Well, I believe what was intended here -- and I

11 think I have already spoken about settlement -- but the way

12 that one deals with something like this through a settlement

13 would be to have a discussion with Santelli, for example,

14 regarding the UNET claims, to identify those claimants which

15 were processed at the incorrect rate, identify the financial

16 impact to Santelli through a settlement.  In other words

17 handle the financial impact to Santelli through a

18 settlement.

19      Q.   In other words, it would be a way to resolve the

20 claims that you know were improperly processed without

21 having to actually process them correctly, right?

22           MR. KENT:  Argumentative; no foundation.

23           THE COURT:  Without having to reprocess them?

24           THE WITNESS:  Without having to reprocess them.

25
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 1 BY MR. STRUMWASSER:

 2      Q.   Isn't it true that there are other providers other

 3 than the seven listed in this email with which United has

 4 sought to pursue settlements in lieu of reprocessing?

 5      A.   It's possible.

 6      Q.   Are you aware that the University of California at

 7 San Francisco has asked to have their claims reprocessed and

 8 is being told, no, we want to settle?

 9      A.   I don't recall being aware of that.

10      Q.   Are you aware that UCLA Hospital is being asked to

11 settle claims instead of having them reprocessed and is

12 being told by United, no, let's just have a settlement?

13      A.   I don't know that the question made sense.

14      Q.   Okay.  I will try again.

15           Are you aware that UCLA Hospitals and clinics have

16 claims which were incorrectly processed, have asked to have

17 them reprocessed and United is saying we don't want to

18 reprocess them, we want to just come to a lump sum

19 settlement?

20           MR. KENT:  No foundation.

21           MR. STRUMWASSER:  I am asking if she is aware.

22           THE COURT:  If you know.

23           THE WITNESS:  I am not aware.

24           MR. STRUMWASSER:  Your Honor, I ask that an email

25 chain with a top date of August 7, '07, be marked as our
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 1 next in order.

 2           THE COURT:  That will be 265.

 3           (Exhibit No. 265 marked for Identification.)

 4 BY MR. STRUMWASSER:

 5      Q.   Do you recall this email?

 6      A.   Yes, I do.

 7      Q.   We have in your 7/11 p.m. response, five

 8 facilities, right?

 9      A.   That's correct.

10      Q.   Am I correct in understanding these five to be

11 functionally additional to the seven that were listed in

12 Exhibit 264?

13      A.   These appear to be -- these are separate and

14 distinct from Exhibit 264.

15      Q.   Right, 264 lists seven facilities in which there

16 are reworked issues, correct?

17           THE COURT:  Well, it is more than seven

18 facilities.

19           MR. STRUMWASSER:  I'm sorry?

20           THE COURT:  244 has seven designations, but there

21 are more than seven facilities.

22           MR. STRUMWASSER:  I stand corrected.

23 BY MR. STRUMWASSER:

24      Q.   There are seven categories of providers, correct,

25 in 264?
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 1      A.   Yes, that's correct.

 2      Q.   Those are providers for whom there is a retro

 3 loading issue in which United proposes not to do reworks; is

 4 that right?

 5      A.   Yes.  And a few of them appear to be outside of

 6 California.

 7      Q.   265, am I correct that those are also facilities

 8 that those five bulleted items are also providers for which

 9 there are rework issues in which United proposes not to

10 reprocess?

11      A.   The five facilities which are listed there are

12 facilities for which we were going to do a prospective

13 effective date, not a retro load, not avoid rework through

14 settlement with a retro effective date, but assigning

15 prospective effective date.

16      Q.   What is the Lorena cleanup, L-O-R-E-N-A?

17      A.   To my recollection, Lorena was an employee who

18 went out on medical leave.  And while she was on medical

19 leave, we went to her desk to reapportion the work that had

20 been assigned to her and we identified these contracts as

21 being ones that she had completed but not submitted for

22 load.

23      Q.   So these were late loads through no fault of the

24 provider; is that right?

25      A.   That's correct.
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 1      Q.   The consequence of that delay in the loading was

 2 that there were erroneously paid claims for these enumerated

 3 facilities, right?

 4      A.   It is possible.  Sitting here I don't recall the

 5 originally intended effective date.  For example, Oscopy

 6 Center of Marin.  However, I noted here that the instruction

 7 was to work directly with the provider to move out the

 8 effective dates and submit them prospectively.

 9      Q.   So these were facilities for which their contract

10 did, in fact, get loaded after the effective date originally

11 stated in the contract?

12      A.   No, that's not the case.

13      Q.   For any of them?

14      A.   The instructions I gave were intended to avoid the

15 retro load and to insure the provider and United mutually

16 agreed to a prospective effective date on the contract.

17      Q.   I understand that.  That has to do with your

18 instructions after discovery of the problem, but is it not

19 the case that the original, negotiated start date for the

20 contract and at least some of these cases predated the

21 loading?

22      A.   It predated the ultimate load but not the ultimate

23 effective date.

24      Q.   The question was whether the original effective

25 date predated the load.  Do you now say that the original
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 1 effective date did not predate the ultimate effective date?

 2           MR. KENT:  It's vague and ambiguous.

 3           THE COURT:  Do you understand the question?

 4           THE WITNESS:  I probably didn't, which is why I

 5 created more confusion.

 6 BY MR. STRUMWASSER:

 7      Q.   For some of these contracts you wound up claiming

 8 the effective date of the contract, right?

 9      A.   With the mutual agreement with the provider.

10      Q.   So we can meaningfully speak of two different

11 effective dates:  The original negotiated effective date and

12 the ultimate effective negotiated date.  Those are two

13 different dates?

14      A.   Correct.

15      Q.   I heard you to say that the original effective

16 date -- I'm sorry.  I understood you to say that the

17 ultimate effective date did not predate the load date.  I

18 understand that.  Right?

19      A.   I believe that is correct.

20      Q.   I understood you to say that the ultimate load

21 date did no predate -- the ultimate effective date did not

22 predate the original effective date.  Did I mishear you?

23      A.   I think what I was trying to communicate was that

24 the ultimate effective date was going to be in the future or

25 prospective in any event after the originally agreed to
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 1 effective date because we were going to obtain provider

 2 agreements to that.

 3      Q.   Am I correct that because you got the providers in

 4 these instances to postpone the effective date of the

 5 contracts, that you avoided having to do a rework?

 6      A.   That was the intent.  I don't recall right now if

 7 we were successful in getting that from each of these five

 8 providers.

 9      Q.   Do you know what concessions or benefits were

10 conferred upon these providers in order to induce them to

11 accept a later effective date?

12      A.   No foundation.

13           THE COURT:  If you know.

14           THE WITNESS:  I don't know.

15 BY MR. STRUMWASSER:

16      Q.   So Lorena went on leave and didn't tell anyone

17 that these contracts were on her desk; is that right?

18      A.   That's how I recall.

19      Q.   Was she ever trained that these contracts needed

20 to be upload in a timely fashion?

21      A.   Yes.

22      Q.   So you don't review this as a problem of training?

23      A.   No.

24           MR. STRUMWASSER:  Did you want to take a break?

25           THE COURT:  Not for me, but I do have two
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 1 questions.

 2           What does CCI stand for?

 3           THE WITNESS:  Contract Control Installation.  That

 4 is what I refer to as the contract load area.

 5           COM. PARK:  What is Emptoris?  E-M-P-T-O-R-I-S.

 6           THE WITNESS:  That is our contract creation

 7 system, so a negotiator typically goes into it to enter in

 8 the rates that are negotiated and take care of any language

 9 that has been negotiated.

10 BY MR. STRUMWASSER:

11      Q.   With respect to 265 -- with respect to 264, the

12 late uploads, is this a fair description of what was going

13 on with the providers that are described there?

14      A.   I would consider them retro loads in 264.

15      Q.   With respect to those, you resolved in May of 2007

16 to go for a settlement rather than reworking the claims; is

17 that right?

18      A.   For this specific population, that's correct.

19           (Recess.)

20           THE COURT:  Back on the record.

21 BY MR. STRUMWASSER:

22      Q.   Ms. McFann, I have a question about the rework

23 process.  If a claim was improperly received the first time,

24 one of the consequences is that at least potentially the

25 provider gets the wrong amount of money, right?
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 1      A.   That's correct.

 2      Q.   Another consequence is the patient may have to pay

 3 the wrong amount of money, right?

 4      A.   That's correct.

 5      Q.   If you have a retro effective contract and you

 6 rework the rate, you whined up sending new OEBs to the

 7 provider and to the patient, right?

 8      A.   That's correct.

 9      Q.   So both of them have at least in principle the

10 ability to straighten it all out, right?

11      A.   They will ultimately receive the OEBs that reflect

12 the corrected intended rate.

13      Q.   So it may well be that the provider refunds the

14 monies to the patient, right?

15      A.   It is possible that a refund may be necessary to

16 the patient.  It is possible that additional funds may be

17 owed by the patient.  As well it may be that additional

18 funds need to go to the provider from us or refund from the

19 provider back to us.

20      Q.   Also it is possible that the patient's deductible

21 will have been met earlier than it was under the original

22 working, right?

23           MR. KENT:  Vague and ambiguous.

24           THE COURT:  Do you understand?

25           THE WITNESS:  I think I do.
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 1           The payments do impact the patient's deductible.

 2 BY MR. STRUMWASSER:

 3      Q.   If instead of reworking the claims you effect a

 4 settlement with the provider, I take it that the settlement

 5 does not involve the issuance of new OEBs; is that correct?

 6      A.   That's correct.

 7      Q.   And if there is no issuance of new OEBs, is there

 8 any reason to believe that the patient will be made whole or

 9 held responsible for the full amount that he or she owes?

10           MR. KENT:  Calls for speculation; incomplete

11 hypothetical.

12           THE COURT:  If you know.

13           THE WITNESS:  I'm not sure I follow the question.

14 Could you just repeat it.

15 BY MR. STRUMWASSER:

16      Q.   Sure.  I will give you a real hypothetical.  A

17 claim is submitted by Dr.  House for a service.  Dr. House

18 had a contract but it hadn't been loaded properly at the

19 time the claim arrives and the claim is processed as an out

20 of network service, right?  Are you with me?

21      A.   Yes.

22      Q.   Dr. House's office manager -- there is a job

23 nobody wants.

24           THE COURT:  No kidding.

25
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 1 BY MR. STRUMWASSER:

 2      Q.   PacifiCare says, you know, you are right, this is

 3 an incorrectly processed claim and we are going to reprocess

 4 it and then the reprocessing takes place and it turns out

 5 that because Dr. House was improperly viewed as an in

 6 network provider that the patient's responsibility is less.

 7 With me?

 8      A.   That's correct.  I am with you.

 9      Q.   That is certainly a possibility that is something

10 that would happen within a reworking?

11      A.   It's possible.

12      Q.   So Dr. House's office manager receives an EOB with

13 the correct payment on the second try from the rework and

14 determines that the patient paid too much.  Also a

15 possibility, right?

16      A.   That's a possibility.

17      Q.   So at that point Dr. House's office manager is

18 obliged to cut a check for the patient, right?

19      A.   That's a possibility.

20      Q.   If instead PacifiCare and Dr. House simply make a

21 global settlement of all the claims that were -- that needed

22 rework and come up with a lump sum resolution of the

23 difference, there would be no EOB ordinarily, would there?

24      A.   I don't believe there would be an EOB in that

25 circumstance.
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 1      Q.   Under those circumstances it is likely, is it not,

 2 that Dr. House's patient would never get reimbursed for his

 3 or her overpayment?

 4           MR. KENT:  Calls for speculation; incomplete

 5 hypothetical.

 6           THE COURT:  Overruled.

 7           THE WITNESS:  I am pretty sure that the member

 8 wouldn't get an EOB.  I think that is the question I am

 9 answering.

10 BY MR. STRUMWASSER:

11      Q.   Mr. Gee is going to give you a binder with some of

12 the exhibits in evidence.  And I am going to ask you to look

13 at tab 1, which by coincidence represents Exhibit 1.  The

14 first page of Exhibit 1 is the Order to Show Cause in this

15 case, right?

16      A.   That is what it states.  Can I take a few minutes

17 to review the document?

18      Q.   You can review whatever you like.  It is a long

19 document and I have a limited question.  The page to

20 review -- I am going to be asking you about the page that

21 ends in 43521.

22           43521 is a page from the 2007 Market Conduct

23 Report that was issued pursuant to Insurance Code Section

24 735.5, right?

25           MR. KENT:  No foundation.
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 1           THE COURT:  If you know.

 2           THE WITNESS:  I don't know.

 3 BY MR. STRUMWASSER:

 4      Q.   Take a look at page 43504.  This is the title page

 5 of the Market Conduct Exam issued as of May 21, 2007

 6 pursuant to Insurance Code Section 735.5.  Do you see that?

 7      A.   Yes, I do.

 8      Q.   Have you seen this document before today?

 9      A.   I don't recall if I have seen the document.  I

10 believe I have seen at least excerpts.

11      Q.   You know that the market conduct process with the

12 Department of Insurance results in the issuance of a market

13 conduct report?

14      A.   Yes, I do.

15      Q.   So now satisfy yourself that page 43521 is indeed

16 page number 15 of that report.  Now I would like you to read

17 item number ten.  In 45 instances the company engaged in an

18 unfair or accepted act of practice.  Read that to yourself,

19 if you would.

20      A.   I have read it.

21      Q.   Now read to yourself the company response.

22      A.   I have read that.

23      Q.   Now I would like you to read to yourself item 11

24 on the flip page, the Company response to that.

25           THE COURT:  That is on page 22?
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 1           MR. STRUMWASSER:  Yes.

 2           THE WITNESS:  I have read it.

 3 BY MR. STRUMWASSER:

 4      Q.   Items 11 and 12 have to do with the late uploading

 5 of contracts and incorrect processing of claims, right?

 6           MR. KENT:  I think you misspoke.  You referred to

 7 11 and 12.

 8 BY MR. STRUMWASSER:

 9      Q.   Ten and 11 refer to improper uploads and improper

10 processing of claims due to the improper uploads, right?

11      A.   That's how I read it.

12      Q.   In 11 on page 43522 there is a Company response

13 acknowledging that there were erroneous claims processed and

14 committing to reprocess those claims, right?

15      A.   Yes, and the response outlines how that will be

16 established.

17      Q.   Including the re-adjudication of impact in claims,

18 right?

19      A.   Yes, that's how I read it.

20      Q.   Now Exhibit 264, your email chain, talks about not

21 re-adjudicating certain claims, correct?

22      A.   Yes, with regard to mostly the UNET business, as I

23 see.

24      Q.   Is it your position that there are no RIMS

25 involved here?
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 1      A.   I think it would be helpful for me in my response

 2 to break it down for you on each one.  Would that be

 3 helpful?

 4      Q.   If you would like.

 5      A.   The first one regarding St. Mary's.  I don't

 6 believe that is relevant to our discussion here because that

 7 is a Nevada provider.

 8           The second one Santelli references a CTN bridge

 9 rate which would only apply in a UNET situation.

10           The third item, John Muir represents a CTN bridge

11 rate which would impact UNET.

12           The fourth item deals with fee schedules in the

13 state of Oregon and Washington, which I don't believe is

14 relevant to our discussion here.

15           The fifth item references Colorado River and

16 Barstow community and indicates that the need is to load

17 that in NICE, which is the HMO platform, and I don't think

18 that is under the Department's jurisdiction.  I think that

19 is under the other department, the Department of Managed

20 Healthcare.

21           Pomona Valley, number six, references a CTN bridge

22 rate and UNET only.

23           Century City, number seven represents a bridge

24 rate.

25      Q.   Just so we are clear here, the reason why we are



2240

 1 asking you about UNET is because, in fact, UNET was used for

 2 paying some Department of Insurance jurisdictional claims.

 3 Do you agree that UNET was used as part of the process for

 4 generating claims payments, including processing for PHLIC

 5 PPO business?

 6           MR. KENT:  Your Honor, I object to this whole line

 7 of questioning.  I have waited for a long time and I have

 8 held off.  But this is all completely irrelevant.  This is

 9 all self-insured business.  This has nothing to do with this

10 proceeding.

11           THE COURT:  I think he just asked the question.

12 If that is the answer.

13           Do you have the question in mind?

14           THE WITNESS:  I think I do.  And I would respond

15 that PHLIC claims are processed on RIMS and not on UNET.

16 BY MR. STRUMWASSER:

17      Q.   Does not RIMS receive some of its information from

18 UNET?

19      A.   It does.  But it would not receive the CTN bridge

20 rates because the CTN bridge rates are applicable to UHC

21 business.

22      Q.   In fact, you had a lot of trouble in general with

23 the communication of information from UNET to RIMS, didn't

24 you?

25      A.   Could you be a little bit more specific?
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 1      Q.   Sure.  Weren't there instances which in the course

 2 of uploading information from UNET to RIMS, RIMS data were

 3 corrupted?

 4      A.   I believe we shared with the Department that we

 5 had some challenges with respect to demographics.  So that

 6 is what jumps out here.  But to my knowledge the CTN bridge

 7 rates did not corrupt the RIMS rates.

 8      Q.   But, in fact, the course of managing the

 9 information flow from UNET to RIMS implicated the PPO

10 PacifiCare business, did it not?

11           MR. KENT:  Vague and ambiguous.

12           THE COURT:  Do you understand?

13           THE WITNESS:  No, I do not understand.

14 BY MR. STRUMWASSER:

15      Q.   Is it not the case that erroneous data was fed

16 from UNET to RIMS causing PHLIC PPO claims to be

17 adjudicated?

18      A.   I believe we identified those areas as being with

19 regard to demographics, which would create that problem.

20 And I believe with some fee schedules.

21      Q.   So the answer to my question is yes?

22      A.   I interpreted your question to be very broad and I

23 answered it very specifically with my response.

24           THE COURT:  Okay.  You need to listen to the

25 question that is asked and answer the question which is
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 1 asked.

 2           (Question read.)

 3           THE WITNESS:  Yes, there was some erroneous data

 4 read from UNET into RIMS.

 5           MR. STRUMWASSER:  I would like to have marked next

 6 in order an email with the top date June 26, '07,

 7 PAC0466986.

 8           THE COURT:  This is an email with the top date of

 9 June 26th, 2007.

10           (Exhibit No. 266 marked for Identification.)

11           THE WITNESS:  I finished reading it.

12 BY MR. STRUMWASSER:

13      Q.   What does F/S stand for?

14           MR. KENT:  Where are we?

15           MR. STRUMWASSER:  I don't care.

16           THE COURT:  Do you know what he is asking?  It is

17 on the second page, about the sixth paragraph stating, "I

18 have stated before."

19           THE WITNESS:  F/S in this context means fee

20 schedule.

21           THE COURT:  Before we move on.  This has a

22 confidential designation.  Any objection to my taking it

23 off?

24           MR. KENT:  It is referring to an employee, so I

25 think either we need to redact out the name of the employee,
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 1 which we are fine with doing that to make it easier.

 2           MR. STRUMWASSER:  Why don't we do that right now?

 3           THE COURT:  It might be more complicated than

 4 that.  There are several names in here.  This needs

 5 redaction.  We can do it at another time.

 6 BY MR. STRUMWASSER:

 7      Q.   Ms. McFann, take a look at the last page.  And

 8 again we have some abbreviations that challenge me.  The

 9 first of which is E, as in, "E, this is more convoluted.  I

10 assume the "E" is you.

11      A.   Yes.

12      Q.   Would you read the paragraph that starts with you.

13      A.   "E, this one is more convoluted than others we

14 have determined need maintenance through our discovery

15 process.  Muir was originally on F 009 and moved to PHS" --

16 meaning PacifiCare -- "custom build back in 2004.  Original

17 research indicated that this schedule was no longer in use

18 under the identifiers we were aware of.  Had NICE version

19 240 was updated for 1/1/07 and both Q2, Q3," meaning quarter

20 two, quarter three, "as we had no idea this was linked to

21 Muir used for RIMS.  We are submitting to CCI prospectively

22 to align as PHS historical process.  E.g, we update NICE

23 quarterly but not RIMS.  Pulling providers scope and will

24 request PPO claims.  Contract states that this is another

25 4/1 F/S and signature block.
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 1      Q.   NICE is the computer system that is used for the

 2 HMO business; is that correct?

 3      A.   That's correct.

 4      Q.   So this passage that was just read had to do with

 5 the alignment of rates and alignment of fees schedules in

 6 NICE and RIMS, is it not?

 7      A.   I believe it is primarily addressing that Muir may

 8 not have been on a correct fee schedule.  I believe that is

 9 what she is telegraphing me here.  Then, of course,

10 discussing how fee schedules are maintained differently in

11 the NICE system as opposed to in the RIMS system.

12      Q.   Am I correct in reading this that there is an

13 issue as to alignment to the NICE and RIMS fee schedules?

14      A.   I believe that is what Kristine was communicating

15 to me, which is why I asked her in my response to bring the

16 contract and update history so we can review the materials

17 in the contract and any other important facts so we can

18 really get to the bottom of what is really the problem here

19 and how do we solve for it.

20      Q.   Her response -- am I right -- her response, you

21 were just alluding to the June 25, 9:23 p.m.  -- I am

22 impressed -- email  about  your growing more and more

23 concerned about this am I correct that her response to your

24 9:21 p.m email starts on  page 1 at the bottom?

25      A.   Yes, it appears.  The header of the email begins
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 1 at the bottom of page 986 and was on June 26th, 2007.

 2      Q.   At the top of 987, MNSPS, I am guessing,

 3 nonstandard provider -- 80 percent is not a bad rate.  What

 4 is the MNS?

 5      A.   MNSPS means market nonstandard pricing schedule.

 6      Q.   After that abbreviation in parenthesis, there is a

 7 name.  Is that an employee?

 8      A.   Yes, that's an employee.

 9      Q.   Let's don't use his name.  Let's use the S

10 abbreviation.  So Mr. S is the owner of the latest version

11 of the schedule?

12      A.   Ms. S is the owner of the schedule.

13      Q.   And Ms. S is proposing that Ms. S's version be

14 referred to NDB, which is the national database; is that

15 right?

16      A.   The network database.

17      Q.   And then compare that to a waterline report.  What

18 is the waterline report?

19      A.   The waterline report is you said the name that we

20 have attached to the report that is run monthly for all of

21 our markets across the country in which we identify in

22 descending order the fee schedules in use for the provider

23 network in that market  and the number of physicians that

24 are attached to each one.  So it is descending by number of

25 physicians attached to each one and we also identified the
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 1 type of fee schedule.  If it is a market standard fee

 2 schedule or if it is a market nonstandard fee schedule.

 3      Q.   What is waterline about that?

 4      A.   We have a red line in the report and we call that

 5 the waterline and that is placed at level where 80 percent,

 6 once you tally up in descending order, once you hit

 7 80 percent, that's where you hit here your red line.

 8      Q.   Why 80 percent?

 9      A.   It helps us identify how much variety we have in

10 fee schedules in a particular market.  That's all.

11      Q.   Revalidate crosswalk.  What is the crosswalk?

12      A.   To my recollection a crosswalk is used to help

13 RIMS and UNET through NDB communicate to each other because

14 the fee schedule names in RIMS differ from the fee schedules

15 names in you UNET.  So it is called ABC in UNET, it may be

16 called 123 in RIMS.  So to my recollection a crosswalk was

17 created to help translate when the data flows through.

18      Q.   So what is item Number 3 at the top of the middle

19 page saying to do, revalidate crosswalk?  What does that

20 mean?

21      A.   I believe that Kristine was advising me that we

22 needed to double check the accuracy of the crosswalk.

23      Q.   Then item four is advising you to reevaluate the

24 MNSPS that belongs to Ms. S -- maybe not.  Re-evaluate, the

25 MNSPS consolidated report.  What is that?
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 1      A.   That was an inventory that we were creating and

 2 had created of all the nonstandard fee schedules in the

 3 California market.

 4      Q.   So this is a recommendation to compare those fee

 5 schedules in the report to the information derived in the

 6 first three steps, right?

 7      A.   I don't know if one, plus two, plus three leads to

 8 four or if four was intended to be another set of

 9 re-validation activities that needed to occur.

10      Q.   So she is recommending to you that your

11 December/January instructions take the original F

12 accountability list and validate providers attached but not

13 have occurred.  I have no idea what that says.

14      A.   Kristine was communicating to me that a specific

15 set of instructions I had given to take the list of fee

16 schedules that Ms. F maintained and compare that to the

17 information inventory and these crosswalks.  That based upon

18 her findings in the couple of days between my email and her

19 email that it appeared to her that those instructions were

20 not followed and the activity was not done.

21      Q.   I don't understand why it is called the original F

22 accountability list.  Why is it called that?

23      A.   In pre-acquisition -- so in Legacy PacifiCare

24 there were -- maintenance of fee schedules was disbursed and

25 didn't reside in one particular functional area for
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 1 accountability.  So Ms. F had responsibility for certain

 2 schedules on a list and she reported up through another

 3 area.  Another individual in another area completely

 4 different maintained another list of fee schedules, for

 5 example.

 6      Q.   The next paragraph, March waterline analysis.  I

 7 hope March is a month?

 8      A.   Yes, that's correct.

 9      Q.   March watermark analysis for B was not created in

10 its entirety.  B is a PHLIC or United employee?

11      A.   Each of the individuals are United HealthCare

12 employees.

13      Q.   Including F?

14      A.   Yes, that's correct.

15      Q.   Our second chance to revalidate the list of fee

16 schedules on crosswalk did not occur.  Am I correct that

17 Ms. S is saying the March watermark analysis should have

18 contained this revalidation for crosswalk but it did not, in

19 fact, do so?

20      A.   I believe that what she is saying is your

21 instructions to do the waterline analysis using March data

22 was not completed.

23      Q.   Then we have MNSPS crosswalk validation.  Any

24 evaluation that was completed did not take the analysis to

25 the level required.  So the crosswalk validation consisted
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 1 of things that were not done and were not done right; is

 2 that right?

 3      A.   I believe she is communicating to me here that if

 4 there was validation that occurred, it did not do it in

 5 accordance with the instructions that were given.

 6      Q.   When using this tool, which tool are we taking

 7 about here?

 8      A.   I believe she was referring to the crosswalk

 9 document.

10      Q.   I discovered changes to previous versions, so she

11 observed changes over time in the crosswalk documents?

12      A.   That's how I interpreted it.

13      Q.   Response was that we had recently begun a

14 comparison?

15      A.   Yes.

16      Q.   Of the fee schedules identified on the crosswalk

17 to the fee schedule bills, first of all, whose response do

18 you think Ms. S is referring do?

19      A.   At the time I believe she was referencing the

20 staff to whom we had assigned this responsibility to do

21 analysis, make sure basically following the instruction that

22 we had given in this regard.

23      Q.   Is that staff one or more of the people above,

24 Ms. F or B?

25      A.   That staff would include individual's names on the
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 1 later email at the top.

 2      Q.   What are F/S bills, F/S bills?

 3      A.   Fee schedule bills.

 4      Q.   Yeah, I got that part.  What are they?

 5      A.   So I believe what she is referencing here is that

 6 is one of the inventories of these are all the fee schedules

 7 we have built.

 8      Q.   No summary of findings or identification changes

 9 made to the referenced document housed in reference folder

10 on shared drive was received.  I think I know what the

11 shared drive is.  That's the network volume that is

12 accessible by multiple people, right?

13      A.   Yes, that's correct.

14      Q.   What is the reference document in this case?

15      A.   I don't recall.

16      Q.   You don't know what the reference folder is?

17      A.   I don't recall.

18      Q.   I have instructed L, as administrator, to follow

19 up to obtain these details.  Who was L, not by name but by

20 position and function?

21      A.   To my recollection, L was an individual who

22 reported to C and was accountable for administration of our

23 fee schedules meaning that she was accountable to make sure

24 that if I gave instruction or C gave instructions on

25 specific fee schedules to go cross-reference them, et
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 1 cetera, that she was making sure it was done.

 2      Q.   I am trying to be sensitive to your signals you

 3 are sending here.  I take it that what you are saying by

 4 switching to C, is that the person whose last name I have

 5 identified several times as one of the people who have a

 6 privacy interest in not having their name in the record?

 7           MR. KENT:  There is no foundation for that.

 8           THE COURT:  I understand what he is asking.  There

 9 is clearly some indication that this is a human resources

10 matter.  Now that she has switched to C, the question is is

11 this a human resources matter for C or are we just dealing

12 with an email from her.

13           MR. STRUMWASSER:  I was going to suggest that it

14 was.

15           THE COURT:  That's really the question.

16           MR. KENT:  I stand corrected.  I don't know.

17           THE COURT:  Let's not put anybody's name from the

18 beginning of 266.

19 BY MR. STRUMWASSER:

20      Q.   Ms. McFann, it is my position that we cannot lay

21 the blame for Muir -- only Muir -- solely on one individual.

22  Am I correct in reading this to be a statement occasioned

23 by the suggestion that she has heard that the blame has been

24 laid on one individual?

25      A.   I would interpret it as we were in the process of
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 1 a corrective action plan on an individual.  And what she is

 2 stating is that it is not just that person who contributed

 3 to this, but there were others.

 4      Q.   Have we thus far referred to the person who was

 5 subject of a corrective action plan?

 6      A.   No, that would be further up in the email.

 7      Q.   Was C responsible for the corrective action plan

 8 for that person?

 9      A.   An individual who reported to C was responsible

10 for the corrective action on that individual.

11      Q.   "I have stated before and will restate for the

12 record, I cannot guarantee that we have turned all stones.

13 We are working diligently on the Legacy PHS" -- that is

14 PacifiCare Health Systems?

15      A.   Yes.

16      Q.   "Fee schedule issues regarding lack of history

17 documentation, unclear probability, contract language verses

18 templates, escalated use of PHS fee schedules for

19 integration, no maintenance of records.  No rules on future

20 use of Legacy fee schedule post cut over."  I take it cut

21 over was the June 23rd, '06 loss of the CTN?

22      A.   Yes, that's correct.

23      Q.   "Crosswalk discrepancies, complexity on the use of

24 specific fee schedule for specific platforms, rate

25 differentials by contract, and undocumented business rules
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 1 in place in our current scenario.  I am going to ask you to

 2 help me with what that means.  We are working diligently on

 3 the Legacy PHS fee schedule issues.  Am I correct that PHS

 4 includes both the PPO and the HMO business?

 5      A.   We used it interchangeably to use it to refer to

 6 PHLIC as well as PacifiCare of California.  It really

 7 depended on the context.

 8      Q.   In this context, what are you referring to?

 9      A.   I believe we were referencing just PHLIC in this

10 context.

11      Q.   The Legacy PHS fee schedule issues re lack of

12 history documentation, is that lack of historical

13 documentation, is that really what she means here?

14      A.   I believe she was referencing lack of historical

15 documentation as to how a fee schedule was built.

16      Q.   Unclear accountability, is that a reference to the

17 management of PHLIC?

18      A.   That was referencing what I was explaining

19 earlier, is that there were -- there was disbursed

20 accountability for fee schedules through different areas.

21      Q.   Contract language verses templates.  What does

22 that reference to?

23      A.   I believe she is referencing there that there was

24 template contract, so there was template contracts with

25 specific language that described in the PHLIC world the fee
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 1 schedules.  However, to the extent in a negotiation that

 2 resulted in a change to the language sometimes, that would

 3 actually impact the fee schedule that would be intended to

 4 attach to the provider.  So I think what she was

 5 communicating there was when negotiations are done and it

 6 deviates from the standard language to describe a fee

 7 schedule, then we have got to figure out what that fee

 8 schedule should look like.

 9      Q.   Is that a reference to the 2006/2007 contract

10 negotiations?

11      A.   No, that's not.

12      Q.   Escalated use of PHS fee schedules for

13 integration.  What is that?

14      A.   I believe what Kristine was referencing there is

15 in some of the negotiations to bring providers into the

16 network for the GAP, for the CTN GAP.  There were instances

17 where we couldn't in a negotiation arrive to an agreement on

18 a fee schedule rate that worked for the provider using the

19 portfolio, really, of United HealthCare fee schedules.  So

20 instead the negotiations resulted in using one of the

21 PacifiCare fee schedules.

22      Q.   We are talking about the negotiations for

23 integration, so this is post-merger, right?

24      A.   Yes.

25      Q.   We are talking here about people who had
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 1 PacifiCare provider contracts, right?

 2      A.   For that phrase regarding escalated use?

 3      Q.   Yes.

 4      A.   The way I interpreted that phrase at the time and

 5 I still do today when I read this email is it references

 6 physicians who signed the United HealthCare contract but for

 7 whom we mutually agreed through the negotiation to use a fee

 8 schedule from -- that was from the old PHLIC portfolio of

 9 fee schedules.

10      Q.   Were these people who had previously been parties

11 to a PHLIC contract?

12      A.   No, it was unlikely it was just based upon the

13 negotiation with the providers that as we looked through

14 both portfolios of what we had, we realized we can -- that

15 we could either build a brand new fee schedule or we could

16 use one that already existed in the old portfolio of PHLIC

17 fee schedules.

18      Q.   So this is a person who actually doesn't know the

19 PHLIC fee schedules by his or her own personal experience,

20 right?  It isn't like they used to use that PHLIC fee

21 schedule?

22           MR. KENT:  Calls for speculation; no foundation.

23           THE COURT:  If you know.

24           THE WITNESS:  I don't know.

25
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 1 BY MR. STRUMWASSER:

 2      Q.   You expressed the opinion a moment ago that this

 3 would not be people who previously had PHLIC contracts,

 4 right?

 5      A.   I believe I testified that these are physicians

 6 who were unlikely to have had a PHLIC contract.

 7      Q.   So to the extent they were unlikely to have a

 8 PHLIC contract, they were also unlikely to have any

 9 experience with the PHLIC fee schedules, weren't they?

10      A.   I think that is right.

11      Q.   So the impetus for going to a given PHLIC fee

12 schedule would have been a suggestion by the United person

13 who was doing the negotiation, right?

14      A.   Not necessarily.  So while the physician might not

15 have known that the fee schedule or reimbursement level that

16 he or she wanted to achieve in a negotiation was something

17 that could be satisfied by the PHLIC fee schedule.  In the

18 course of the negotiation, the physician, as we are

19 listening to the physician and his or her desires, the

20 negotiator would have determined -- you know, I hear what

21 you are saying, let me come back and discuss this with the

22 team.  And as the individual escalated it through the proper

23 channels and examined through the proper escalation process,

24 the variety of other fee schedules available, then that

25 might have been selected.
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 1           But the physician, him or herself, is unlikely to

 2 know that was an old PHLIC schedule verses anything else.

 3 We are simply satisfying the need of the physician for

 4 reimbursement level.

 5      Q.   I understand that, Ms. McFann.  I understand that

 6 explanation.  Between the negotiator for United and the

 7 negotiator for the doctor or representative, the notion of

 8 this bringing in the fee schedule had to necessarily come

 9 from the United PHLIC side of the table, right?

10      A.   I think the notion of satisfying the physician's

11 requirement for a certain compensation level would have had

12 to have come from the negotiator.

13      Q.   In one of these instances, if it turns out that

14 you have a CTN physician -- non-PHLIC -- who is interested

15 in signing up and is interested in established PHLIC rate

16 schedule, does that doctor get signed up on a PacifiCare

17 contract or on a United contract?

18      A.   On a United contract.

19      Q.   And his or her claims, do they get paid through

20 UNET or RIMS?

21      A.   For serving United HealthCare members, those would

22 be processed through UNET.  And for serving the PHLIC

23 members, those would be processed through RIMS.

24      Q.   Conversely, a Legacy PHLIC provider when he or she

25 serves a PHLIC insured would be paid -- his claim would be
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 1 processed through RIMS, right?

 2      A.   That's correct.

 3      Q.   And when that PHLIC provider is providing a

 4 service to a United insured, that claim would be paid or

 5 processed through UNET?

 6      A.   Yeah, that's correct.

 7      Q.   I guess the next item is crosswalk discrepancies.

 8 That is what we went over a couple of paragraphs up.

 9      A.   Yes, that's correct.

10      Q.   Complexity on the use of specific fee schedules

11 for specific platforms.  What does that mean?

12      A.   An example might be that a medical provider might

13 want to have one fee schedule for PHLIC members and another

14 fee schedule for United HealthCare members.

15      Q.   Why is that a problem for you?

16      A.   It inserts an additional level of complexity when

17 we are sending -- when we are trying to send contractor

18 demographics data.  So we want to make sure we have set up

19 the right controls, so if a medical group has a United rate

20 and a PacifiCare rate that we don't send the United through

21 to RIMS and that instead we are maintaining separately a fee

22 schedule on RIMS and a fee schedule on UNET.

23      Q.   So Dr. Gray has a PacifiCare policy -- PacifiCare

24 provider contract, and that Dr. Gray's contract has

25 PacifiCare rates schedule, fee schedule.  And so if
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 1 Dr. Grace patient is a PacifiCare insured, the claim would

 2 go to RIMS which would have to know about Dr. Gray's

 3 PacifiCare rates, right?

 4      A.   Correct.

 5      Q.   And if the second patient of Dr. Gray is a United

 6 insured, in the ordinary course, Dr. Gray would still be

 7 compensated under the PacifiCare fee schedule, right?

 8      A.   Yes, for services to the United member and

 9 processed through the United platform.

10      Q.   And so the United platform would have to know

11 about Dr. Gray's PacifiCare fee schedule, right?

12      A.   Yes, that's correct.

13      Q.   But it would be more difficult for the United

14 platform if Dr. Gray had a separate United fee schedule?

15      A.   Yes.  It introduces a level of additional

16 maintenance and complexity that requires us to undertake

17 certain additional steps.

18      Q.   Great differentials by contract.  What does that

19 mean?

20      A.   I don't recall sitting here today rereading this.

21      Q.   Undocumented business rules.  What is C referring

22 to?

23      A.   I don't recall sitting here reading this.

24      Q.   Have places in our current scenario.  What is she

25 referring to there?  What is she characterizing as the



2260

 1 current scenario?

 2      A.   I believe that she is characterizing as the

 3 current scenario of -- there was work that was supposed to

 4 be done last winter and early spring and it wasn't done.

 5 And that worked was intended to get us a documented

 6 inventory of all of our fee schedules and to promote

 7 accurate maintenance of those fee schedules in accordance

 8 with contract terms and correct linking of those fee

 9 schedules to the correct provider.

10      Q.   Is it appropriate to infer that she thinks that

11 the failure to follow those instructions has led to

12 erroneous claims processing?

13      A.   It is a possibility that that would be the outcome

14 of this, but absent going through all of these steps that

15 she has identified, we couldn't say yes or no.

16      Q.   There are a list of problems in that paragraph

17 that she lists.  Some of them concern miss-payment or

18 in accurate payment of claims, right?

19           MR. KENT:  Calls for speculation.

20           THE COURT:  If you know.

21           THE WITNESS:  I don't know.

22 BY MR. STRUMWASSER:

23      Q.   Well, if for example there are problems with the

24 escalated use of PHLIC fee schedules for integration, that

25 would lead to the misapplication of fee schedules in the
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 1 processing of claims, would it not?

 2      A.   It is a possibility.

 3      Q.   Let's take a look at your response --

 4           THE COURT:  Before we start going through the

 5 response.  We can go off the record.

 6           (The proceedings were adjourned at 3:45 p.m.)

 7                           --oOo--
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 1                       REPORTER'S CERTIFICATE
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 1 Tuesday, January 19, 2010            9:27 o'clock a.m.

 2                        ---o0o---

 3                  P R O C E E D I N G S

 4      THE COURT:  On the record.

 5          This is before the Insurance Commissioner of

 6 the State of California in the matter of PacifiCare

 7 Life and Health Insurance Company, OAH Case

 8 No. 2009061395, Agency No. UPA 2007-00004.

 9          Today's date is January 19th, 2010 in Oakland,

10 California.  Counsel are present.

11          And -- no respondent?

12      MR. VELKEI:  Ms. Monk is late, so she'll be here

13 shortly.

14      THE COURT:  Interrupt when she gets here so we can

15 state her appearance on the record.

16      MR. VELKEI:  Will do, your Honor.

17      THE COURT:  I have four documents, 263, 264, 265,

18 and 266.  266 needs redaction.

19      MR. VELKEI:  Your Honor, if I may, I think

20 Mr. Kent did have a concern and had a discussion with

21 Mr. Strumwasser.  So maybe we'll just defer that until

22 he comes back.  He'll definitely be here tomorrow

23 morning, so we can clean it up then, if that's okay.

24      MR. STRUMWASSER:  That's fine.

25      THE COURT:  Okay.
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 1          Anything else?

 2      MR. STRUMWASSER:  Not from the Department.

 3      THE COURT:  Then call your next witness.

 4      MR. STRUMWASSER:  Your Honor, the Department calls

 5 Lois Norket.

 6      THE COURT:  Ms. Norket, if you could please come

 7 forward.

 8          (Witness sworn)

 9                       LOIS NORKET,

10          called as a witness by the Department,

11          having been first duly sworn, was

12          examined and testified as hereinafter

13          set forth:

14      THE COURT:  State your first and last names, and

15 spell them both for the record.

16      THE WITNESS:  Lois, L-O-I-S, Norket, N-O-R-K-E-T.

17      THE COURT:  All right.  Go ahead.

18      MR. STRUMWASSER:  Thank you, your Honor.

19          DIRECT EXAMINATION BY MR. STRUMWASSER

20      MR. STRUMWASSER:  Q.  How do you do, Ms. --

21 "Norket," is it?

22      A.  "Norket," yes.

23      Q.  Thank you.  That's the first thing I've

24 already learned this morning.

25          My name is Michael Strumwasser.  I'm one of
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 1 the attorneys from the Department of Insurance.  I

 2 appreciate your being here.

 3          If at any time the ambience or the

 4 circumstances give you the need for a break, please let

 5 us know, and I'm sure we'll seek to accommodate you.

 6          Ms. Norket, by whom are you employed?

 7      A.  I am currently employed with United

 8 Healthcare.

 9      Q.  What is your position?

10      A.  Claims manager, transactions manager.  They're

11 kind of synonymous in term but -- claims manager.

12      Q.  And is that claims manager for United,

13 PacifiCare, or something else?

14      A.  It's currently for legacy PacifiCare business.

15      MR. STRUMWASSER:  In the interest of time, I've

16 retrieved a copy of what purports to be your resume and

17 ask that it be marked as -- 266 is it?

18      THE COURT:  267.

19          (CDI's Exhibit 267 marked for

20          identification)

21      MR. STRUMWASSER:  Ms. Norket, you should feel free

22 to write the numbers on it.

23      Q.  I suspect you've seen this document before,

24 but just in general, I'm going to give you an

25 opportunity to look at documents before I ask you
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 1 questions about them.  So let me know when you're

 2 ready.

 3      THE COURT:  So there are circles on this paper

 4 which -- I assume the witness didn't put them on here.

 5      MR. STRUMWASSER:  That's my assumption also, but I

 6 was going to ask about that.

 7      THE COURT:  Okay.  Go ahead.

 8      THE WITNESS:  I'm ready.

 9      MR. STRUMWASSER:  Q.  Disregarding for a moment

10 the handwritten marks that the Judge alluded to, is

11 this a document that you supplied?

12      A.  Supplied to --

13      Q.  That would be the next question.  Let me do it

14 this way.  Is this a copy of your resume as of a date

15 in the past?

16      A.  Yes, it is.

17      Q.  And you will see at the bottom right-hand

18 corner there's the Bates numbers that start with "CDI,"

19 which means that this version was retrieved from the

20 Department of Insurance's files.  Do you know how the

21 Department of Insurance happened to have this document,

22 again, disregarding the markings on it?

23      A.  During the 2007 market conduct exam, it was

24 requested that I provide a copy of my resume, so that's

25 why they have this copy.
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 1      Q.  And you don't recognize the circles and

 2 handwritten stuff, right?

 3      A.  I don't believe I made those markings.

 4      Q.  So it's my assumption, but we don't know, that

 5 it was done by somebody at the Department.

 6      THE COURT:  Is that a question?

 7      MR. STRUMWASSER:  No, no.  I'm just saying -- it's

 8 a statement more to your Honor than anybody else,

 9 frankly.

10      THE COURT:  All right.

11      MR. STRUMWASSER:  Q.  So this is -- was this

12 resume accurate as of, say, mid 2007?

13      A.  To the best of my knowledge, yes.

14      Q.  And has any of the information on here changed

15 or are there any developments such that, if you were to

16 do a resume today, it would be different than this

17 document?

18          And I don't want this to be a difficult

19 question for you.  I mean, let me narrow that.

20          We have an item that is, at the top there,

21 "1996 to Present," that has you at United Health as the

22 transactions manager, PPO operations.  Is that still

23 true today?

24      A.  Yes.

25      Q.  So what we have here for "2005 to Present"
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 1 works for the present also?

 2      A.  There have been a few changes.  I have

 3 recently updated my resume.

 4      Q.  Just whatever comes to mind.  You need not be

 5 exhaustive about this, but to the extent you recall off

 6 the top of your head what changes there have been,

 7 could you tell us what they are?

 8      A.  During this time, I was accountable for the --

 9 from 2005, I was accountable for the point-of-service

10 out-of-network product.  But that has actually

11 transitioned to our Cypress office.  So I no longer

12 manage that book of business.

13      Q.  To whom did it transition?

14      A.  To Jan Wold.

15      Q.  We're going to be asking you to spell names

16 here.

17      A.  All right.  J-A-N, W-O-L-D.

18      Q.  What's her title?

19      A.  We are peers.  She has the same title as I do.

20      Q.  Claims manager --

21      A.  Transactions manager, yes.

22      Q.  Do you know why that responsibility has been

23 moved to Ms. Wold?

24      A.  I don't know the specifics of that.

25      Q.  Was it a part of some other administrative
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 1 changes that you know about?

 2      MR. VELKEI:  Objection, calls for speculation.

 3      THE COURT:  If she knows.

 4      THE WITNESS:  We only manage -- or I only manage

 5 the out-of-network piece.  And the in-network piece was

 6 managed in California.  And I think the viewpoint was

 7 it should all be managed under one umbrella because it

 8 was one product.

 9      MR. STRUMWASSER:  Q.  And the POS, OON stuff,

10 that's HMO business?

11      A.  The OON is actually "out of network."  So it

12 would not be considered part of the HMO benefit.  It

13 would be a PPO benefit.

14      Q.  But a PPO benefit for people who have HMO

15 contracts, HMO policies?

16      A.  Yes.

17      Q.  To whom do you presently report?

18      A.  I currently report to Ellen Vonderhaar,

19 E-L-L-E-N, V-O-N-D-E-R-H-A-A-R.

20      MR. STRUMWASSER:  I have an organization chart

21 that was produced to us that I will ask be marked as

22 268, PAC 0006091.

23      THE COURT:  All right.  That will be marked as

24 268.  It's marked "Confidential."  Can I remove that?

25      MR. VELKEI:  Yes, your Honor.  Thank you.
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 1          (CDI's Exhibit 268 marked for

 2           identification)

 3      THE WITNESS:  Yes, mm-hmm?

 4      MR. STRUMWASSER:  Q.  I take it, then, this is not

 5 a correct current depiction of the organization chart

 6 as it relates to you; is that right?

 7      A.  It's not the current status, no.

 8          (Whereupon, Ms. Monk entered the courtroom)

 9      MR. VELKEI:  Just for the record, your Honor,

10 Ms. Monk has joined us.

11      THE COURT:  Thank you.

12      MR. STRUMWASSER:  Q.  Ms. Norket, is Ms. Andrews,

13 A-N-D-R-E-W-S, still the director of claims?

14      A.  No, she is not.

15      Q.  Where is she now?

16      A.  She no longer works for the organization.

17      Q.  Is there a director of claims?

18      A.  Not in our organizational structure.

19      Q.  So -- strike that.

20          You are shown here as PPO rework and broker

21 claims manager.  Am I reading that right?

22      A.  "Claims manager" is the title.  Then "PPO

23 reworks and broker" describes the functions that I had

24 accountability for.

25      Q.  Do you know roughly when this organization
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 1 chart applied to?

 2      A.  Probably in the 2007 time frame.

 3          (Building maintenance interruption)

 4      MR. STRUMWASSER:  Q.  Ms. Norket, is there a

 5 director of claims today?

 6      A.  No.

 7      Q.  Are you still a claims manager?

 8      A.  Yes, I am.

 9      Q.  Are you still responsible for PPO rework and

10 broker?

11      A.  Yes, I am.

12      Q.  Are you responsible for anything else?  I

13 mean, is that still the full scope that would be listed

14 in your box?

15      A.  In broad terms, but I'm also accountable for

16 PPO and HMO recoveries as well.

17      Q.  What are recoveries in that context?

18      A.  Recoveries are when it is determined by the

19 plan that we have overpaid a claim, that we request

20 those funds back from the provider.  Or it could be

21 that the provider themselves have identified that we've

22 overpaid them, and they send a refund check to post to

23 our system.

24      Q.  How long have you had the responsibility for

25 recoveries?
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 1      A.  I would say at least a year, maybe longer.

 2      Q.  In 2008, the California Medical Association

 3 brought to the attention of the Department of Insurance

 4 an issue regarding attempted recoveries by Johnson &

 5 Rountree on behalf of PacifiCare.  Are you aware of

 6 that?

 7      A.  No, I was not aware of that.

 8      Q.  What are PPO reworks?

 9      A.  A rework, another word for that would be

10 "adjustment."  So we would receive a request, whether

11 it be from a provider or a member, stating that they

12 think we have processed or paid their claim

13 incorrectly.  And I have a staff who would review that.

14 And if necessary, they would make an adjustment to pay

15 additional funds or to recover funds or to say, "No, we

16 believe that we have paid it according the member's

17 plan and the provider's contract."

18      Q.  How long have you been responsible for PPO

19 reworks?

20      A.  I would say since late 2006, roughly.

21      Q.  What's the scope of your responsibility for

22 PPO reworks?  Is it -- well, let's start with what

23 companies are you responsible for the reworks for?

24      A.  Only for legacy PacifiCare business.

25      Q.  And by "PacifiCare" in that context then, I
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 1 assume you mean PLHIC?

 2      A.  Yes.

 3      Q.  What does the "and broker" signify?

 4      A.  The broker team was a small group of

 5 individuals within our department who worked with

 6 customer service who had direct relationships with

 7 brokers on behalf of the member.  So if there were an

 8 escalated issue that needed to be resolved, customer

 9 service had someone they partnered with in our

10 department to get those issues reviewed and resolved

11 quickly.

12      Q.  So the word "broker" is as in "agent" and

13 "broker"?

14      A.  Yes.

15      Q.  And an agent generally represents the carrier

16 and the broker generally represents the customer; is

17 that right?

18      A.  Yes.

19      Q.  So this is a liaison function for dealing with

20 brokers whose customers have claims issues?

21      A.  Correct.

22      Q.  Now, in this Exhibit 268, I counted about 54

23 people that were reporting to you through four

24 supervisors.  You don't have to count them, but does

25 that sound about right?
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 1      A.  Yes, probably so.

 2      Q.  And today, what would that number be, roughly?

 3      A.  You're asking the number of employees that

 4 report to me currently?

 5      Q.  Yes, directly or through supervisors.

 6      A.  I think the last count was in the 50s.

 7      Q.  So not much changed; is that right?

 8      A.  No.

 9      Q.  If we were to trace this organization chart as

10 it stood in 2007 up from Ms. Vonderhaar, whom did she

11 report to?

12      A.  During the market conduct exam time period?

13      Q.  Sure.

14      A.  I believe she reported to Doug Smith.

15      Q.  Doug Smith?

16      A.  Yes.

17      Q.  We will all agree that's one name you don't

18 have to spell.

19      A.  All right.

20      Q.  What was Mr. Smith's title?

21      A.  I really don't know.

22      Q.  What was Ms. Vonderhaar's title?

23      MR. VELKEI:  At the time?

24      MR. STRUMWASSER:  Q.  At the time, yes, '07.

25      A.  I believe it was vice president of operations.
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 1      Q.  At the time, in 2007, how many claims managers

 2 were there reporting to Ms. Andrews or Ms. Vonderhaar?

 3      A.  Roughly three or four.

 4      Q.  And that included the legacy PLHIC and

 5 others -- strike that.

 6          You had -- among the four of you, you had all

 7 of the legacy PacifiCare PPO business?

 8      A.  During the time of this org chart, there was

 9 another manager who -- I had the rework portion.  There

10 was another manager who handled PPO who had the new day

11 portion.

12      Q.  The what day?

13      A.  New day claims.

14      Q.  How do you spell "new day"?

15      A.  N-E-W, D-A-Y.

16      Q.  I was afraid it was going to be easy like

17 that.  Two words?

18      A.  Yes.

19      Q.  Of course.  What is a new day claim?

20      A.  A new day claim represents to us a claim that

21 we received for the first time.

22      Q.  So it's by definition not a rework, right?

23      A.  Correct.

24      Q.  And rework plus new day equals all of the

25 claims?
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 1      A.  I would say so, yes.

 2      Q.  So am I correct that, at the time of 268, you

 3 did not have new day responsibilities?

 4      A.  During the time of this specific

 5 organizational chart, I did not.

 6      Q.  And you now do?

 7      A.  We actually have a vendor who processes our

 8 new day claims for us.  And I am not the accountable

 9 person responsible for that relationship with the

10 vendor.  There's another manager who does that.

11      Q.  Who is the vendor?

12      A.  During the time of the exam, their name was

13 MedPlans.  And since that time, they've been acquired

14 by another company.  And now they're called

15 Firstsource.

16      Q.  MedPlans is one word with a capital P?

17      A.  You know, I think it's a lower case P [sic].

18      Q.  So one word?

19      A.  Just one word, mm-hmm.

20      Q.  And Firstsource, did you say?

21      A.  Yes.

22      Q.  Two words?

23      A.  I've seen it two words, I've seen it put

24 together.  So I'm not certain the correct way.

25      Q.  Okay.  The person who was responsible for that
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 1 relationship, who would that be?

 2      A.  William Moore.

 3      Q.  M-O-O-R-E?

 4      A.  M-O-O-R-E.

 5      Q.  What's his title?

 6      A.  He has the same title.  He is also my peer.

 7 He's a transaction or claims manager.

 8      Q.  Where is your office currently, what state,

 9 what city?

10      A.  I am located in San Antonio, Texas.

11      Q.  Ms. Norket, have you been asked to search for

12 or produce documents for production in this case?

13      A.  Yes, I have.

14      Q.  Did you tender some documents?

15      A.  Not specific documents.  It was just a copy of

16 files that I had.

17      Q.  You mean computer files?

18      A.  Yes, mm-hmm.

19      Q.  So, like, directories or folders of computer

20 files that you gave somebody?

21      A.  Primarily e-mails, I would say.

22      Q.  No hardcopy?

23      A.  I can't recall the hardcopy.

24      Q.  Here's the reason why I'm asking -- and it's

25 really not for you.  It's for counsel and the Judge.
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 1          It appears to us that PacifiCare production

 2 has identified no documents for which Ms. Norket was

 3 the custodian.  So I think we're going to have to try

 4 and find out what the deal is here.

 5      MR. VELKEI:  I guess, Michael, again, you know --

 6 I even had a discussion last evening with Bryce Gee.

 7 And he emailed me some information.

 8          This is the first we're hearing about it.  You

 9 know, some advance warning will assist us in getting to

10 the bottom.  I'm happy to talk with you off -- at the

11 break and continue to ask that you give us some advance

12 notice as opposed to bringing this up in the middle of

13 testimony.

14      THE COURT:  All right.

15          But you indicated that you don't know or have

16 any hard documents that you presented?

17      THE WITNESS:  Not hardcopy, your Honor.  It was

18 all electronic.

19      THE COURT:  And it was mostly e-mails?

20      THE WITNESS:  E-mails that could have had

21 attachments, but e-mails.

22      MR. STRUMWASSER:  I mean, the problem here, your

23 Honor, is we're getting ready for a witness.  We just

24 on a lark -- every document produced has a "custodian"

25 field.  When we look at Ms. Vonderhaar's documents that
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 1 she was a custodian for, there's like 4,000.

 2          There are zero for this witness.  We learned

 3 last week that there was a whole bunch of documents

 4 that never got loaded.  So we have a concern.  If it's

 5 another one of those that somebody just didn't load

 6 properly, we understand that.  We'll have to pick it up

 7 when we go on.  But the one thing I want to make clear

 8 here is, when we find these things, it's not a matter

 9 between us and counsel for PacifiCare.  It is a matter

10 about this case.

11      MR. VELKEI:  Just so we're clear, your Honor, and

12 just in terms of getting this ready, getting the

13 witness ready -- there were over 1,000 documents with

14 her name on it.  I don't know what Mr. Strumwasser is

15 talking about.  I'm happy to speak with them again.

16      THE COURT:  I know there were documents with her

17 name on it because we've talked about them a lot.  So I

18 don't know -- I'm not sure what the problem is either.

19      MR. STRUMWASSER:  Well, there's no question we got

20 a lot of documents that have her name on it.  But if in

21 fact we don't have the documents from her, we don't

22 know what documents were not produced that were not

23 found in somebody else's file.  In other words, if you

24 find a document from Ms. Norket in Ms. Vonderhaar's

25 file, that doesn't necessarily mean you have all the
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 1 documents from Ms. Norket's file.

 2          It's exactly the same point that PacifiCare

 3 made with respect to Ms. Smith, the destruction of

 4 documents.  There were lots of documents that were

 5 produced with her name on it.

 6      MR. VELKEI:  Ms. Smith destroyed documents.  This

 7 is not a situation where --

 8      THE COURT:  Right.  She testified that she did.

 9 There are lots of documents here.  If there are some

10 other documents that you believe there are that didn't

11 get uploaded, please talk about it at the break and let

12 us know.

13      MR. VELKEI:  Absolutely, your Honor.

14      MR. STRUMWASSER:  Q.  Prior to the 2005

15 acquisition of PacifiCare by United, you were a

16 PacifiCare employee; is that correct?

17      A.  That is correct.

18      Q.  What was your title at PacifiCare in late

19 2005?

20      A.  From what I recall, it was claims manager,

21 operations manager.

22      Q.  Scope of duties similar to what you do today?

23      A.  Similar, yes, mm-hmm.

24      Q.  When did you become a United employee?

25      A.  At the time of the acquisition.
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 1      Q.  In 2005, before the acquisition, did PLHIC

 2 have its own claims department?

 3      A.  We had a department to handle PPO claims, yes.

 4      Q.  What was it called?

 5      A.  Claims department.

 6      Q.  Roughly how many FTE's did it have?

 7      MR. VELKEI:  How many --

 8      THE COURT:  Full-time employees.

 9      MR. VELKEI:  Thank you.

10      THE WITNESS:  I really don't know.

11      MR. STRUMWASSER:  Q.  You can't estimate at all?

12      A.  I would say probably a couple of hundred

13 employees, roughly.

14      Q.  Do you have any information about the budget

15 of -- the annual budget for the claims department?

16      A.  No.

17      Q.  Where was the claims department housed?

18      A.  In 2005?

19      Q.  Mm-hmm.

20      A.  We managed some business in San Antonio,

21 Texas, some business in Cypress, California.  And then

22 also the vendor MedPlans processed claims as well for

23 us.

24      Q.  Am I right that, in 2005, PacifiCare occupied

25 11 buildings in Cypress?
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 1      MR. VELKEI:  Objection, lack of foundation.

 2      THE COURT:  Sustained.

 3          She wasn't in Cypress, right?  So --

 4      MR. STRUMWASSER:  I don't know that.  But that's a

 5 fair question.

 6      Q.  Where were you in 2005?

 7      A.  I've been in San Antonio the entire time of my

 8 employment.

 9      Q.  I take it you have spent some time in Cypress

10 at the PLHIC office; is that right?

11      MR. VELKEI:  Vague as to time.

12      MR. STRUMWASSER:  Q.  Ever?

13      A.  Yes, I've been there.

14      Q.  Before 2006?

15      A.  Yes.

16      Q.  My understanding is that it occupied about 11

17 buildings.  Is that consistent with your knowledge, or

18 did you not know?

19      MR. VELKEI:  Lack of foundation, calls for

20 speculation.

21      THE COURT:  Overruled.

22          If she knows.

23      THE WITNESS:  There were multiple buildings.  I

24 don't know.  I couldn't tell you.

25      MR. STRUMWASSER:  Q.  In 2005, United had its own



2287

 1 claims department, right?

 2      MR. VELKEI:  Calls for speculation.

 3      THE COURT:  If you know.

 4      THE WITNESS:  Can you repeat that question,

 5 please?

 6      MR. STRUMWASSER:  Q.  Yeah.  In 2005, United had a

 7 claims department, did it not?

 8      A.  I assume it did, yes.

 9      Q.  Sitting here today, you have no personal

10 knowledge that it had a claims department?

11      A.  I know that they processed claims.  So, yes,

12 my assumption would be they did.

13      Q.  Back on Exhibit 267, your resume, you list in

14 the third bullet, you led project team in transition of

15 PPO claims operations from all legacy PacifiCare

16 business to San Antonio location due to UnitedHealth

17 Group acquisition.

18          So am I correct in understanding that you were

19 responsible for the transition of PLHIC PPO claims

20 following the merger?

21      A.  I was the business lead, yes.

22      Q.  What is a business lead?

23      A.  A business lead is the person who represents

24 that particular area, in this case, claims.  I mean,

25 there was also a project manager involved.  But I led
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 1 the claims project team.

 2      Q.  What other leads are there besides business

 3 leads?

 4      A.  The project manager.

 5      Q.  Who would that be in this case?

 6      A.  In this case, it was Jan Wold.

 7      Q.  The operation in San Antonio today, not just

 8 what your responsibilities are but in general, does

 9 United have any claims operations in San Antonio?

10      A.  Yes, they do.

11      Q.  And do those people also report up,

12 ultimately, to Ms. Vonderhaar?

13      A.  Yes, they do.

14      Q.  Who are the other claims managers housed in

15 San Antonio?

16      A.  Currently?

17      Q.  Please.

18      A.  William Moore, Cynthia Stephens,

19 C-Y-N-T-H-I-A, S-T-E-P-H-E-N-S, and Lori Wolfe was

20 also, until Friday was her last day of employment with

21 us.  And she's no longer with the company.  L-O-R-I,

22 W-O-L-F-E.

23      Q.  So there's four of you?

24      A.  There were, yes, sir.

25      Q.  And do some or all of you do United claims,
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 1 UHIC claims?

 2      A.  Only Cynthia Stephens.

 3      Q.  Is it "Sidney" or "Sidley"?

 4      A.  "Cynthia."

 5      Q.  Oh, "Cynthia."

 6          Prior to the merger in 2005, let's say mid

 7 2005, how large was the PLHIC claims operation in San

 8 Antonio?

 9      MR. VELKEI:  Objection, vague.

10          "Claims operation" meaning claims processing

11 folks?

12      THE COURT:  Do you understand the question, or

13 does it need clarification?

14      THE WITNESS:  Yeah, I do need clarification.

15          I understand -- you mean people who just

16 process the claims or who assist with PPO claims in

17 general?

18      MR. STRUMWASSER:  Q.  How many people were in San

19 Antonio who performed functions for the claims

20 department other than -- strike that.  That has its own

21 ambiguity.

22          How many people were in positions that

23 reported ultimately to Ms. Vonderhaar?

24      MR. VELKEI:  Pre-2006?

25      MR. STRUMWASSER:  Q.  2005.
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 1      A.  That ultimately reported to her, I don't know.

 2      Q.  How many people in San Antonio who were in the

 3 claims department of PLHIC?

 4      A.  That would go back to my prior answer.  I

 5 would say, you know, between 150, 200, roughly.

 6      Q.  I'm not sure I recall the prior answer.  So

 7 let's -- let's sort of parse it.

 8          We now know you had between 150, 200,

 9 roughly -- nobody's going to take roll here --

10      A.  Right.

11      Q.  -- claims department in San Antonio, right?

12      A.  Yes.

13      Q.  Have you told me how many people you

14 understood there were in the claims department in

15 Cypress?

16      A.  I don't believe so.

17      Q.  Do you have any information about that at all?

18      A.  I don't know the exact number of staff that

19 they had.

20      Q.  Was it more -- were more or fewer people in

21 Cypress than in San Antonio?

22      A.  Well, when you say "claims department," to me,

23 that encompasses all products that we service.  So that

24 would include HMO business as well.  So I really don't

25 know.  I would say 100.
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 1      Q.  In Cypress?

 2      A.  Mm-hmm.

 3      THE COURT:  Is that a "yes"?

 4      THE WITNESS:  Yes.  I'm sorry.

 5      MR. STRUMWASSER:  Q.  What does a typical HMO

 6 claim, for purposes of the claims department, look

 7 like?

 8      MR. VELKEI:  Objection, calls for speculation,

 9 lack of foundation.

10      THE COURT:  Sustained.

11          That's way broad.  I mean, what does it look

12 like?  On a piece of paper?

13      MR. STRUMWASSER:  Q.  Ms. Norket, HMO business is

14 typically compensated on a capitated basis; isn't that

15 right?

16      A.  It can be, yes.

17      Q.  Isn't that the typical instance?

18      A.  That's primarily, yes.

19      Q.  So under what circumstances -- and a capitated

20 charge is not a claim, right?

21      A.  No.

22      Q.  So under what circumstances would you have

23 claims for HMO business?

24      A.  I'm not really sure I understand your

25 question.
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 1      Q.  Well, in general, Kaiser Permanente HMO,

 2 right?  Are you familiar with them?

 3      A.  Yes.

 4      Q.  They are paid on the basis -- are they a PLHIC

 5 provider -- excuse me -- a PacifiCare provider?  Do you

 6 know?

 7      A.  Not off the top of my head.

 8      Q.  Let's assume for a moment -- let's assume that

 9 they are an HMO provider.  Their compensation would

10 typically come in a payment from PacifiCare to Kaiser

11 on a per-insured-life basis, right?

12      MR. VELKEI:  Objection, your Honor, lack of

13 foundation, relevance.  This witness does not --

14      THE COURT:  I really don't know why we're going

15 down this road.

16          Do you deal with HMO business?

17      THE WITNESS:  I haven't in quite some time.

18      THE COURT:  When is the last time?

19      THE WITNESS:  Probably prior to the acquisition.

20 I mean, it's been a few years.

21      MR. STRUMWASSER:  Let me do it this way, your

22 Honor.

23      Q.  Ms. Norket, would it not be the case that most

24 of the claims in Cypress were for the PPO business, not

25 the HMO business?
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 1      A.  I would disagree with that.

 2      Q.  Really?

 3      A.  Right.

 4      Q.  Okay.  The people who did claims work in

 5 Cypress for the HMO business, they're not -- they're no

 6 longer there in Cypress, are they?  Or are they?

 7      A.  There may be a few staff that was retained.  I

 8 don't really know exactly the number.

 9      Q.  Where did the function go?

10      A.  Well, we have a few HMO examiners who do

11 California work that are located in San Antonio.  But

12 the majority of the work transitioned to our office in

13 Letterkenny, Ireland.

14      Q.  Can you spell that?  Not the "Ireland" part.

15      A.  L-E-T-T-E-R-K-E-N-N-Y.

16      Q.  Am I correct that the PPO claims function that

17 was in Cypress was taken entirely to San Antonio?

18      MR. VELKEI:  Misstates testimony.

19      THE COURT:  Is that correct?

20      THE WITNESS:  Well, some of it went to San

21 Antonio.  Some of it went to our vendor MedPlans.

22      MR. STRUMWASSER:  Q.  None of it went, at least

23 initially, to other United or PacifiCare facilities; is

24 that right?

25      A.  PPO business, no, it didn't.
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 1      Q.  Was there any combination of the PacifiCare

 2 and United staffs in claims -- in the claims

 3 departments?

 4      MR. VELKEI:  Objection, vague.

 5      THE COURT:  When?  At the acquisition?

 6      MR. STRUMWASSER:  Yeah, because of the

 7 acquisition, right.

 8      THE WITNESS:  Are you asking if they processed

 9 both PacifiCare and United claims?

10      MR. STRUMWASSER:  Q.  Well, let me do it this way.

11 You had a claims department at United, right?

12      A.  Yes.

13      Q.  And you had a claims department at PacifiCare?

14      MR. VELKEI:  Michael, what time period are we

15 talking about?

16      MR. STRUMWASSER:  Q.  Immediately before the

17 merger, right?

18      A.  Yes.

19      Q.  Were those two departments combined under a

20 single leadership, or have they been retained as

21 separate claims departments today?

22      A.  Well, the legacy work still all reports up to

23 Ellen Vonderhaar.  That has not changed.  But who she

24 reported to prior to the acquisition, after, that did

25 change.  So now she reports to Jim Becker, who does
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 1 have accountability for all claims or all transactions

 2 under the United umbrella.

 3      Q.  What is Mr. Becker's title?

 4      A.  I don't know specifically.

 5      Q.  Is Ms. Vonderhaar, Mr. Becker, or somebody

 6 else head of the claims department for United?

 7      A.  Do you mean at the higher level or -- because

 8 I'm sure Ellen has peers that manage other parts of the

 9 business for United.

10      Q.  Other parts of the claims business or other

11 parts of the insurance business?

12      A.  Of the claims business, because her focus is

13 still on legacy -- PacifiCare business is the primary

14 focus, but she also has accountability for URV and

15 Americhoice.

16      Q.  And what?

17      A.  Americhoice.  Would you like me to spell it?

18 A-M-E-R-I-C-H-O-I-C-E.

19      Q.  Who is the head of the claims department at

20 United?

21      MR. VELKEI:  Assumes facts not in evidence,

22 objection.

23      THE COURT:  That there is one?

24      MR. VELKEI:  Well, "the claims department," your

25 Honor?  I haven't heard that there is one claims
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 1 department.  I've heard that there's multiple lines of

 2 business and lots of different moving parts.

 3      MR. STRUMWASSER:  Q.  All right.  Ms. Norket, is

 4 there more than one claims department at United?

 5      MR. VELKEI:  Objection, vague.

 6      THE COURT:  Overruled.

 7          You can answer.

 8      THE WITNESS:  I would say yes, we have multiple

 9 locations.

10      MR. STRUMWASSER:  Q.  You have multiple locations.

11 You had -- strike that.

12          In 2005, PacifiCare had multiple locations for

13 its claims operations, right?

14      A.  Correct.

15      Q.  But it had one claims department, right?

16      A.  Well, I think within our -- within our

17 organization, you know, you can have a claims

18 department at one location that works independently

19 from another claims department in another location

20 because they do different types of work.  They're both

21 considered claims departments, but you wouldn't say

22 they're all one claim department.  You would say they

23 all roll up under the transactions or claims umbrella,

24 if that makes sense.

25      Q.  In 2005, who was in charge of the transactions
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 1 or claims umbrella for United?

 2      MR. VELKEI:  Lacks foundation.

 3      THE COURT:  If you know.

 4      THE WITNESS:  I would have to say Doug Smith.

 5 That's the only name that comes to mind.

 6      MR. STRUMWASSER:  Q.  So is it fair to say that

 7 everybody who worked in the claims operations in United

 8 in 2005 ultimately reported to Mr. Smith?

 9      MR. VELKEI:  Your Honor --

10      THE COURT:  If she knows.

11      MR. VELKEI:  -- he's asking about

12 UnitedHealthcare.  She wasn't at United in 2005.  She

13 was at PacifiCare prior to the acquisition.  That's

14 what's --

15      MR. STRUMWASSER:  If she knows.

16      THE COURT:  Are you talking prior to the

17 acquisition?

18      MR. STRUMWASSER:  Yes.

19      THE COURT:  If you know, that's fine.

20      THE WITNESS:  Can I ask a clarifying question?

21      MR. STRUMWASSER:  Please.

22      THE WITNESS:  You said "in 2005 for United"?

23      MR. STRUMWASSER:  Yes.

24      THE WITNESS:  I would say Doug Smith, to the best

25 of my knowledge.
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 1      MR. STRUMWASSER:  Q.  And in 2005, prior to the

 2 acquisition, who was the person to whom all of the

 3 PacifiCare claims operations people ultimately

 4 reported, the single person?

 5      A.  I don't know that I really know the answer to

 6 that.

 7      Q.  There was Ms. Vonderhaar, right?

 8      A.  Well, yes.  And prior to that, our vice

 9 president had been Bill Connolly.

10          Do you want me to spell that?

11          (Reporter shakes head negatively)

12      THE WITNESS:  But he only had accountability for

13 the claims operations in San Antonio, not in Cypress.

14 So I really don't recall who Bill or Ellen reported to

15 prior to the acquisition.

16      MR. STRUMWASSER:  Q.  So Connolly and Vonderhaar

17 were peers?

18      A.  I guess you could say that, yes.

19      Q.  They had their positions at the same time,

20 right?

21      A.  No.  Actually, Bill moved to a different

22 position after the acquisition.  And that's when Ellen

23 came in as our vice president of operations.

24      Q.  Who was -- was there a vice president of

25 operations at PacifiCare in July of 2005?
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 1      A.  You know, it's hard for me to remember that

 2 far back, but it seems like during that time frame, it

 3 was still Bill Connolly.  I could have the dates off a

 4 little bit.

 5      Q.  That's fine.  So am I following you correctly,

 6 then, that Ms. Vonderhaar succeeded Mr. Connolly to his

 7 position?

 8      A.  Yes.

 9      Q.  So in 2005, whichever one of those two people

10 it was who had that vice president position, did

11 everybody who was engaged in PacifiCare in claims

12 operations ultimately report to that position?

13      A.  No.

14      Q.  Where else did they report?

15      A.  The employees who were located in our Cypress

16 office reported to someone differently.  I can't really

17 recall.  I want to say it was Mike Reddy, possibly,

18 during that time.

19      Q.  R-E-D-D- --

20      A.  -- -Y.

21      Q.  -- -Y, thank you.

22          And did the Reddy position and the either

23 Vonderhaar or Connolly position report to somebody?

24      A.  They did.  I don't know who that person was.

25      Q.  Do you know whether that was a person who
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 1 would have had responsibility just for claims things or

 2 for other things also?

 3      A.  For other things as well.

 4      Q.  Following the merger, the acquisition in

 5 December of 2005, a bunch of people like yourself were

 6 moved from employment with PacifiCare to employment

 7 with United, right?

 8      A.  Yes.

 9      Q.  Were -- was that immediate transition from

10 employment accompanied by a change in their reporting

11 relationships, or was their whole organization just

12 moved over?  And I'm just asking you about claims.

13      A.  There was a restructure that took place.

14      Q.  Can you describe the restructure for us?

15      A.  Well, previously, under PacifiCare

16 organization, claims had other accountabilities or

17 encompassed other things such as training, quality,

18 oversight of the vendors -- all of that was under the

19 claims umbrella.

20          With United, those were different areas.  So

21 with our restructure, we had a manager who actually

22 moved out of the claims or transactions into quality

23 under their umbrella.  Our trainers moved under the

24 training umbrella.  And we had one person at the time,

25 Bill Moore, who actually moved to vendor management
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 1 under their umbrella.  He has since come back to

 2 claims, but during that time, he was moved to vendor

 3 management.

 4      Q.  Vendor management would be managing the

 5 contractors who provide services for the claims

 6 operations?

 7      A.  Yes.

 8      Q.  Let me ask you a question about MedPlans.

 9 When did MedPlans begin handling PacifiCare claims?

10      A.  I don't know the exact date, but they were

11 already processing claims prior to me coming to the

12 claims department in 2004.

13      Q.  Do you know how they were selected?

14      A.  I don't.  I wasn't involved in that.

15      Q.  Do you know where they are located?  Where are

16 their offices?

17      A.  They have two offices that do business for us

18 currently.  One is in Fort Scott, Kansas.  And the

19 other is in Louisville, Kentucky.

20      Q.  Now, you have responsibility for oversight of

21 MedPlans, do you not?

22      A.  It's a dotted-line oversight.  Bill Moore is

23 ultimately accountable, but they rely to me and my

24 staff if they have specific questions related to claims

25 and things.  But ultimately Bill Moore is accountable
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 1 for that relationship and the work they do.

 2      Q.  And that is in his present capacity in the

 3 claims department?

 4      A.  That is correct.

 5      Q.  Who has the seat he formerly occupied in

 6 vendor relations or -- was that the term you used?

 7      A.  Vendor management.

 8      Q.  Yeah.

 9      A.  Prior to the acquisition, that was something

10 that -- for the claims that they processed on behalf of

11 the San Antonio office, I managed that relationship

12 along with the supervisors who reported to me.  And my

13 peers in California would have managed the relationship

14 with them for the claims they processed with them.

15      Q.  And today?

16      A.  And today, Bill Moore is accountable for that.

17      Q.  Is there a person in vendor management in the

18 position that Mr. Moore had occupied when he was there?

19      A.  No.  They actually moved his position out of

20 vendor management because they felt that it was very

21 specific to the legacy of PacifiCare business.  They

22 don't do -- at the time.  I don't know if they do now

23 or not.  But they didn't do any other work for United.

24          So the business decision was made that it

25 would be better suited if he were part of our
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 1 department.

 2      Q.  Who made that decision?  Do you know?

 3      A.  I would say it was Rene Andrews and Ellen

 4 Vonderhaar.

 5      Q.  You mentioned how training was moved out of

 6 claims and into a training unit.  Is it still there?

 7      A.  Yes, it is.

 8      Q.  Who is in charge of that for -- overall for

 9 United?

10      MR. VELKEI:  Currently?

11      MR. STRUMWASSER:  Yeah.

12      THE WITNESS:  Overall or just for the trainers in

13 our facility?

14      MR. STRUMWASSER:  Q.  I'll start with overall.

15      A.  I don't know overall.

16      Q.  How about responsible for the people in your

17 facility?

18      A.  Her name is Gretchen Pace, G-R-E-T-C-H-E-N,

19 P-A-C-E.

20      Q.  Now, would Ms. Pace have responsibility for

21 the training of MedPay?

22      A.  "MedPlans"?

23      Q.  "MedPlans."  Thank you.

24      A.  Her team would, yes.

25      Q.  And other contractors, other vendors, she
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 1 would be responsible for the training of other vendors

 2 as well?

 3      A.  I can't answer that.  I don't know.

 4      Q.  Today, do you know what the budget is for the

 5 people -- for your unit, your box and the people that

 6 report to you?

 7      A.  I do not.

 8      Q.  Who does budgeting for the claims department?

 9 Is that something that's done by the heads of the

10 boxes, or is there some ancillary unit that does that?

11      MR. VELKEI:  Calls for speculation, vague.

12      THE COURT:  If you know.

13      THE WITNESS:  I don't know specifically.

14      MR. STRUMWASSER:  Q.  After the acquisition, were

15 PacifiCare claims employees in Cypress laid off?

16      A.  Some were, yes.

17      Q.  Does February 23, 2006 stand out as a date

18 when PLHIC employees were laid off?

19      A.  I can't remember the specific date, but

20 possibly.

21      Q.  How about March 23, '06?  Do you recall any

22 layoffs then?

23      A.  Again, I can't remember the exact dates, but

24 there were layoffs in that time frame.

25      Q.  More than one day?  I mean, there were several
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 1 days in which people were -- had layoffs announced; is

 2 that right?

 3      A.  From what I recall, employees were given

 4 advance notice.  And it was actually done in phases so

 5 that, if the work were being transitioned to another

 6 area, that there was appropriate time for training and

 7 hand-off before that occurred.

 8      Q.  Do you know how many people were laid off in

 9 early -- in the first half of 2006?

10      MR. VELKEI:  For the entire company?  Claims?

11      MR. STRUMWASSER:  Claims.

12      THE WITNESS:  I don't know.

13      MR. STRUMWASSER:  Q.  Have you heard the phrase

14 "Key West Initiative"?

15      A.  I'm not familiar with that.

16      Q.  Not in connection with PLHIC layoffs?

17      A.  I've never heard that term.

18      Q.  How about "Deep Dive Synergy"?  Have you ever

19 heard that phrase?

20      A.  No, I haven't.

21      Q.  Were any people laid off in claims in San

22 Antonio?

23      A.  No.

24      Q.  Anybody who reported to you get laid off in

25 the first half of 2006?
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 1      A.  No.

 2      Q.  Back on Exhibit 267, your resume, the last

 3 page, there's one item it says that you have working

 4 knowledge of various systems.  Some of these we know

 5 about and some of which we don't.  Do you know what

 6 Visio, V-I-S-I-O, is?

 7      A.  Yes.

 8      Q.  What's that?

 9      A.  It's a program that's used -- a Microsoft

10 program that's used to produce flow charts,

11 organizational charts, that type thing.

12      Q.  How about MEDecision?

13      A.  MEDecision, it's also called CarePlanner.

14 It's a system that our medical bill review unit uses to

15 make determinations on medical necessity, length of

16 stay, that type of thing.

17      Q.  That's not a system that was devised by your

18 company.  It was something that was bought from a

19 vendor, third party?

20      A.  That's correct.

21      Q.  Aspect 8.0 -- or just Aspect, I guess?

22      A.  Aspect is a system that's used within customer

23 service to receive and route calls.

24      Q.  RTA?

25      A.  RTA is a Real-Time Adherence, also used in
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 1 customer service to measure how quickly calls are

 2 answered, that type of thing.

 3      Q.  Productivity of people in the call center?

 4      A.  Yes.

 5      Q.  And you said "Real-Time" what?

 6      A.  "Adherence."

 7      Q.  TCS?

 8      A.  That's a system that's also used in the call

 9 center to track the productivity of call takers.

10      Q.  e-Quality?

11      A.  e-Quality is a system also called Witness

12 Systems, which was used in the call center to monitor

13 calls.  It actually does a screen -- at the time that I

14 worked in customer service -- it may be more advanced

15 now.  But at the time, it did a screen scrape, like,

16 every eight seconds so that you could see actually the

17 screens that the call taker was going to when they were

18 responding to the caller.

19      Q.  A screen scrape?

20      A.  Yes.  That's a very fancy term, right?

21      Q.  Cool.  So it takes a picture of everybody's

22 screen every eight seconds?

23      A.  Right.  I'm sure now it may be real-time, but

24 at the time, that's what the technology did.

25      Q.  Imaging Workflow?
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 1      A.  That's a system that we use.  It may also be

 2 referred to as "Ad Hoc."  It's a system where documents

 3 are scanned and stored for retrieval based on -- for a

 4 claims perspective.  It's used for other things, but in

 5 claims, to store documents related to a member or a

 6 claim.

 7      Q.  It's different than DocDNA?

 8      A.  Yes, it's different.

 9      Q.  Who is the vendor or the source of Imaging

10 Workflow?

11      A.  FileNet.

12      Q.  We know what NICE is.

13          Claims Exchange?

14      A.  Claims Exchange is the front-end acceptance

15 and routing tool that is used before claims go into

16 QicLink to make a determination if they are --

17 everything looks good on the claim form, it's ready to

18 go; it goes into QicLink.  If it needs pricing, it goes

19 into a pricing queue where it's priced.  If it's

20 missing information, it will go into a queue so a

21 letter can be sent out to the person or entity that

22 submitted the claim to say we need information.

23      MR. STRUMWASSER:  Qiclink, Q-I-C, capital L-I-N-K,

24 no space.

25      Q.  What's the relationship between QicLink and
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 1 RIMS?

 2      A.  From my understanding, RIMS is the vendor, and

 3 QicLinks is the actual application.

 4      Q.  Have you ever had heard of the TriZetto Group,

 5 T-R-I-Z-E-T-T-A, give or take a consonant?

 6      A.  It ends with an O, but yes, I have.

 7      Q.  Are they not the source of the RIMS software?

 8      A.  They are the vendor, yes.

 9      Q.  Is RIMS a platform?  Would it be considered a

10 platform?

11      A.  It could be called that, yes.

12      Q.  Is QicLink a part of the platform, a different

13 platform, or something else?

14      A.  We use the term synonymously within the claims

15 department.  It's the claims processing system

16 platform.

17      Q.  So do I understand you to say that you used

18 the words RIMS and QicLinks synonymously?

19      A.  Yes.

20      Q.  What's Host ORS?

21      A.  Host ORS is a system that connects with the

22 customer service system, IDT.  Don't know what that

23 stands for.  But IDT is the documentation system that

24 customer service uses when someone calls into the call

25 center.  And if there's a claims-related issue, it's



2310

 1 routed over through a connection to Host ORS and comes

 2 into queues for review, potential reworks, or

 3 adjustments for my staff.

 4      Q.  Am I correct that AS400 is not a computer

 5 system?

 6      A.  It's just a broad term.

 7      THE COURT:  Should we take the morning break?

 8      MR. STRUMWASSER:  Sure.

 9      MR. VELKEI:  Thanks, your Honor.

10          (Recess taken)

11      THE COURT:  Okay.  We'll go back on the record.

12          Go ahead.

13      MR. STRUMWASSER:  Q.  Ms. Norket, with respect to

14 Host ORS -- Host ORS, did you refer to it?  Or how do

15 you pronounce it?

16      A.  "HostORS."

17      Q.  Is ORS an abbreviation?

18      A.  I don't know.

19      Q.  You don't know what it stands for, if it is?

20      A.  No.

21      Q.  With respect to the RIMS program, in 2005,

22 mid 2005, who was the person who had ownership of that

23 program in PacifiCare?

24      MR. VELKEI:  Objection, vague as to "ownership."

25      THE COURT:  Do you understand the question?
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 1      THE WITNESS:  Could you define what you mean by

 2 "ownership"?

 3      MR. STRUMWASSER:  Q.  Is that not a term you hear

 4 used frequently at United?

 5      A.  I'm not -- we don't use that necessarily.

 6      Q.  You've never heard people refer to "ownership"

 7 as in the responsible person?

 8      A.  That would be what I'm familiar with.

 9      Q.  Who was the responsible person for RIMS?

10      A.  In what time frame again?

11      Q.  Mid 2005.

12      A.  I don't know during that time frame.

13      Q.  How about the beginning of 2006, say, January,

14 February?

15      A.  You know, my assumption would be that it would

16 have been someone in our IT department.

17      Q.  Who was the head of the IT department in 2005?

18      A.  I don't know.

19      Q.  In 2006?

20      A.  I just don't recall.

21      Q.  Is it your assumption that whoever it is that

22 was responsible for RIMS was also responsible for

23 QicLink?

24      A.  Well, we use that as -- synonymously, so it

25 was the same thing.
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 1      Q.  Who was responsible for Imaging Workflow?

 2      A.  Again, that was our IT department.

 3      Q.  How about REVA [phonetic]?

 4      A.  REVA, I would say -- at that time, I would say

 5 Jonathan Murray.

 6      Q.  What was his position?

 7      A.  I don't know his exact title.

 8      Q.  What department or unit was he in?

 9      A.  I believe he was in claims.

10      Q.  You think Mr. Murray -- "Murray"?

11      A.  Yes, M-U-R-R-A-Y.

12      Q.  He was the responsible person in '05; is that

13 right?

14      A.  Well, from my understanding, he was the person

15 who actually developed REVA, created it.  So that's why

16 I would think he was the responsible party.

17      Q.  Is he still there?

18      A.  Yes, he is.

19      Q.  Still responsible for REVA?

20      A.  Not any longer.  He's moved into a different

21 role.

22      Q.  Who is responsible for it today?

23      A.  Well, there is a REVA support team of a few

24 individuals, and their manager is Bill Moore.

25      Q.  Who is the responsible person for RIMS today,
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 1 if you know?

 2      A.  We have folks in IT who we interact with --

 3 Lakman [phonetic], I don't know his last name, and I

 4 don't know how to spell that, either.  We call him

 5 Laks, L-A-K-S.  But he is our person that we interface

 6 with if we have an issue with RIMS.

 7      Q.  I want to ask you about reworks.  Did you have

 8 responsibility for reworks in 2005?

 9      A.  For which product?

10      Q.  For PacifiCare PPO?

11      A.  I believe I had for Texas and Oklahoma in

12 2005.

13      Q.  Who had the responsibility for California?

14      A.  During that year, there was some transition of

15 work.  Probably it would have been Kim Stone.

16      Q.  2004, who would have had the responsibility?

17      A.  I would say Kim Stone or Maria Menacho.

18      Q.  Probably need you to do "Menacho."

19      A.  Oh, I'm sorry.  M-E-N-A-C-H-O.

20      MR. STRUMWASSER:  Q.  And how about November

21 of '05, who was responsible for PacifiCare PPO reworks?

22      A.  We were --

23          (Building maintenance interruption).

24      THE COURT:  All right.

25      MR. STRUMWASSER:  Q.  Do you need the question
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 1 back?

 2      THE WITNESS:  Can you give me the question again?

 3          (Record read)

 4      THE WITNESS:  To the best of my knowledge, we were

 5 in a transitional phase then.  I can't say

 6 specifically.  It may have still been being handled in

 7 Cypress.  It could have transitioned to our office, and

 8 that would have been -- that would have been me,

 9 probably, that would have had oversight for that then.

10      MR. STRUMWASSER:  Q.  So at some point you picked

11 up the responsibility from Ms. Stone?

12      A.  Yes.

13      Q.  Was that a decision that was made independent

14 of the United acquisition, or was that a product of the

15 United acquisition?

16      A.  Well, from what I remember, Kim actually left

17 the organization.  She had resigned.  We were in the

18 process of transitioning work, and I was already doing

19 PPO for Texas and Oklahoma.  So since I had the PPO

20 product background and RIMS background, that

21 responsibility was given to me.

22      Q.  Now, in -- today, a rework might be the

23 product of a member appeal, right?

24      A.  That's correct.

25      Q.  And if it is, do you get the request to rework



2315

 1 a claim from member appeals?

 2      A.  Yes.

 3      Q.  And it might be -- a rework might be the

 4 product of a provider dispute, right?

 5      A.  Yes.

 6      Q.  In which case, you would get the request for

 7 rework from the PDR unit?

 8      A.  That's correct.

 9      Q.  And it might be the result of a regulatory

10 inquiry or communication, right?

11      A.  Yes.

12      Q.  In which case you would get it from regulatory

13 appeals or would you get it from somebody else?

14      A.  It could come from regulatory directly.

15      Q.  Is there any other place from which you would

16 get a request for a rework?

17      A.  Yes.

18      Q.  Where else?

19      A.  Through ORS.  We could get a request from

20 customer service, through the ORS system.  Or we also

21 received correspondence that may come directly from the

22 provider.  And we would review those for potential

23 rework as well.

24      Q.  Let's say you get some correspondence directly

25 from a provider.  Is that somebody who knows you by
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 1 name or your unit, or is that just a reroute, a routing

 2 by PacifiCare?

 3      A.  It wouldn't be to myself specifically or to

 4 someone on my team.  It would probably be addressed to

 5 PacifiCare PPO claims or something of that nature.

 6      Q.  Why would that not go to a provider dispute

 7 resolution unit?

 8      A.  Well, there is a determination made.  There's

 9 a team who actually reviews those.  But we get

10 correspondence for other states as well.

11      Q.  Just for California, then, my question is for

12 California.  Would you get direct communications

13 letters from providers?

14      A.  Those would be reviewed by a team to see if

15 the requirements of Senate Bill 367 -- if it actually

16 qualified as a PDR.  And if so, then it would go to the

17 PDR team in Cyprus to review.  If not, if it was just a

18 regular correspondence rework, then it would be routed

19 to my team to review.

20      Q.  You said you have a correspondence team; is

21 that right?

22      A.  Yes.

23      Q.  Is that within claims, or is that elsewhere?

24      A.  The correspondence team that I have, they

25 process claims that come in through correspondence into
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 1 REVA, so they don't review the correspondence up front.

 2 They aren't a correspondence team, but they are a

 3 rework team that reviews correspondence.

 4      Q.  While we have you here, give us the

 5 authoritative definition of REVA.  What does REVA stand

 6 for?

 7      A.  I do not know what the initials stand for, but

 8 REVA is basically a routing tool to get rework requests

 9 to the appropriate place to be reviewed.

10      Q.  Is it a program?

11      A.  It's an application, yes.

12      Q.  It's a computer application?

13      A.  Yes.

14      Q.  Are claims for PLHIC members today processed

15 on RIMS?

16      A.  Yes.

17      Q.  Are claims for PLHIC members processed on

18 anything other than RIMS?

19      A.  Not to my knowledge.

20      Q.  Are any claims for United members processed on

21 RIMS?

22      A.  No.

23      Q.  Ms. Norket, would you agree that, in 2005,

24 PacifiCare Life and Health Insurance Company enjoyed a

25 good reputation as an effective insurance company that
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 1 provided high quality service to its members?

 2      A.  Yes.

 3      Q.  In 2005, PLHIC's claims operation was

 4 functioning well?

 5      A.  Yes.

 6      Q.  Using the RIMS platform?

 7      A.  Yes.

 8      Q.  So far as you are aware, in 2005 PacifiCare,

 9 PLHIC, did not have a high number of member complaints,

10 did it?

11      A.  I don't know the number of member complaints.

12      Q.  I understand you don't know the number.  But

13 do you have a sense of the frequency or the volume of

14 complaints?

15      A.  From members, I really don't.

16      Q.  How about from providers?

17      A.  In 2005?

18      Q.  Yes, mid 2005.

19      A.  I really don't know.

20      Q.  In 2005, did you have any corrective action

21 plans going for your unit?

22      A.  I don't believe so.

23      Q.  2004?

24      A.  I don't think so.

25      Q.  So far as you were experiencing in 2005, were
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 1 provider contracts being promptly loaded on to RIMS?

 2      MR. VELKEI:  Objection, calls for speculation.

 3 This is outside her area.

 4      THE COURT:  If she knows.

 5          If you don't know --

 6      THE WITNESS:  I mean -- I don't know.

 7      MR. STRUMWASSER:  Q.  Since 2005, have you

 8 encountered reworks that were necessitated by either

 9 delays or errors in uploading contracts?

10      A.  Yes.

11      Q.  Did you have many such requests in 2005?

12      A.  I can't remember the volume.

13      MR. VELKEI:  Just so we're clear, the witness

14 testified she got responsibility for reworks sometime

15 in mid 2005, so....

16      THE COURT:  That was what you were asking?

17      MR. STRUMWASSER:  Yes, mid 2005.

18      Q.  But you were doing rework work in 2005, right?

19      A.  Yes.

20      Q.  Rework work from RIMS, right?

21      A.  That's correct.

22      Q.  Do you recall there being a lot of reworks

23 required because of delays in uploading provider

24 contracts to RIMS?

25      A.  I can't recall in 2005.
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 1      Q.  When you inherited the rework business for

 2 California in late 2005 -- is that right?

 3      A.  To the best of my memory, that sounds right.

 4      Q.  Do you recall there being a lot of rework for

 5 California RIMS work due to delays in contractor

 6 uploading?

 7      A.  You know, in any course of business, you can

 8 have a contract that's retro loaded for whatever

 9 reason -- an agreement couldn't be made with the

10 provider, whatever the case is.  So, I mean, there are

11 always going to be projects of that nature.

12          Specifically were there projects that I could

13 name?  No.

14      Q.  You encountered in 2006 and '7 a substantial

15 number of reworks occasioned by delays in contract

16 uploads, right?

17      A.  In 2006 and 2007, yes.

18      Q.  It was more frequent than you had experienced

19 in 2005; wasn't it?

20      A.  Yes.

21      Q.  And I've been asking about delays in

22 uploading.

23          I'm now going to ask you the same questions

24 about errors in uploading.  In 2005, did you have a

25 large volume, as best you recall, of reworks
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 1 necessitated by errors in contract uploading to RIMS?

 2      A.  You know, I can't say exactly what the issues

 3 were because I wasn't involved from a network side.  We

 4 actually referred to them as retro contract loads.

 5      Q.  Okay.  So your answers basically don't

 6 distinguish between delays in uploads and errors in

 7 uploads; is that right?

 8      A.  We just refer to them as retro contract loads.

 9      Q.  When did you first learn that United intended

10 to acquire PacifiCare?

11      A.  I can't really recall.

12      Q.  Was it at the time of the public announcement?

13      A.  Probably around that time.

14      Q.  I mean, so, as far as you can recall today,

15 you didn't have any advance knowledge that it was going

16 to happen?

17      A.  Oh, no.

18      Q.  Now, with respect to December of 2005, about

19 the time that the deal was closing, did you have any

20 understanding of United's intent with regard to

21 PacifiCare's volume of business, whether United

22 intended to grow PacifiCare, shrink it, or keep it

23 about the same?  Did you have any understanding about

24 that at all?

25      A.  I think initially it was really unclear.  You
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 1 know, there were discussions of definitely keeping the

 2 HMO product and Secure Horizons.

 3          The PPO business was planned to be

 4 transitioned to United paper at some point in time.

 5 But it wasn't really clear when that would occur.

 6      Q.  Where did you get that understanding in

 7 December of 2005 or around then?

 8      A.  I would say it was in discussions with Raynee,

 9 our director.

10      Q.  Now, you know that today, PacifiCare's lost 75

11 or 80 percent or more of the number of insured lives it

12 had in 2005, right?

13      MR. VELKEI:  Objection, assumes facts not in

14 evidence, lack of foundation.

15      THE COURT:  If you know.

16      THE WITNESS:  Well, I don't know because they

17 could have transitioned to a United product, so....

18      MR. STRUMWASSER:  Q.  I'm counting those as lost.

19 Let's do it in pieces.

20          2005, about 150,000 lives in PLHIC?

21      A.  Sounds right.

22      Q.  Do you know how many there are today?

23      A.  Roughly, the last report I got was 40- or

24 50,000.

25      Q.  How long ago was that?
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 1      A.  It was sometime after the 1st of the year, 1st

 2 of this year.

 3      Q.  Of 2010?

 4      A.  Yes.

 5      Q.  And it's your understanding that United is

 6 actively seeking to move PacifiCare members over to

 7 United paper?

 8      MR. VELKEI:  Objection, lack of foundation.

 9      THE COURT:  If you know.

10      THE WITNESS:  For the PPO and ASO products, yes.

11      MR. STRUMWASSER:  Q.  Did PacifiCare have much ASO

12 business in 2005?

13      A.  We had some, a fair amount.

14      Q.  Do you know the phrase "run-off" in the

15 insurance business?

16      A.  Not "run-off," no.

17      Q.  Do you know whether there are plans in the

18 works for PacifiCare to cease doing PPO business?  And

19 I'm talking specifically about PLHIC.

20      MR. VELKEI:  Lack of foundation, calls for

21 speculation.

22      THE COURT:  Well, if you know.

23      THE WITNESS:  Well, I do know that the Qic- -- we

24 are going to be decommissioning the QicLink

25 application.  So along with that would be we would no
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 1 longer be servicing the PPO product.

 2      MR. STRUMWASSER:  Q.  When is that expected to

 3 happen?

 4      A.  I don't have an exact date.  My understanding

 5 is sometime in 2011.

 6      Q.  From whom did you receive that understanding?

 7      A.  Probably from Ellen.

 8      Q.  Vonderhaar?

 9      A.  Yes, mm-hmm.

10      Q.  Now, you led the project team that

11 transitioned PLHIC's PPO claims operation after the

12 acquisition, right?

13      A.  For the claims operation, yes.

14      Q.  When were you given that responsibility?

15      A.  If my memory serves right, I actually traveled

16 to Cypress sometime in July of '05.  So it would have

17 been prior to that.

18      Q.  Who -- from whom did you get this assignment?

19      A.  Raynee Andrews.

20      Q.  Were you in charge of a team of people who

21 were doing this transition?

22      A.  Yes.

23      Q.  Who else was on the team?

24      A.  Well, the person who accompanied me to Cypress

25 to do the investigation and the whole thing was Oralia
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 1 Acosta, O-R-A-L-I-A, A-C-O-S-T-A.

 2      Q.  Anybody else on the team?

 3      A.  Jan Wold, as mentioned previously.  And then,

 4 of course, when we gathered the information that we

 5 needed, we took it back to our trainers and our staff,

 6 the other supervisors who reported to me.  So everyone

 7 was engaged.

 8      Q.  Jan Wold was out of Cypress or San Antonio?

 9      A.  Jan resides in Cypress.

10      Q.  Still there?

11      A.  Yes.

12      Q.  Were you given -- strike that.

13          Was there an integration plan in writing for

14 the claims function?

15      A.  There was a transition document.  I don't know

16 if that's what you were referring to.

17      Q.  Tell us what you -- as best you recall about

18 the document, what title, size?

19      A.  It was a document that Jan Wold maintained.

20 And my term for it is "transition document."  So it was

21 basically an Excel spreadsheet, from what I recall,

22 that contained the specific function, if you will, of

23 what would be transitioned, where it would be

24 transitioned to, who the business contacts would be,

25 what the date would be for that transition, any
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 1 training that needed to occur -- just a really a

 2 typical transition document.

 3      Q.  And it was an xls file?

 4      A.  I believe so.

 5      Q.  Do you recall what the file was called?

 6      A.  It had "Transition" in the title.  That's all

 7 I really can remember.

 8      Q.  This was written specifically for the

 9 transition accompanying the United acquisition of

10 PacifiCare?

11      A.  For the claims function, yes.

12      Q.  Any other written document that laid out what

13 the -- what was going to -- how the integration was

14 going to happen?

15      A.  Not that I was aware of.

16      Q.  Actually, I should probably define some terms

17 here or ask you to help me define some terms.  You used

18 the term "transition," and I gather that is the

19 transition of the claims functions from Cypress to be

20 consolidated in San Antonio; is that right?

21      A.  Yes, that's correct.

22      Q.  Did you use at the time or have you since used

23 the term "integration" to talk about the melding of the

24 PacifiCare and United corporations?

25      A.  The term "integration" was used.  It was not a
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 1 term that I necessarily used, but I have heard that.

 2      Q.  Have you also heard the term "migration" in

 3 connection with the acquisition?

 4      A.  Yes.

 5      Q.  What do you understand that to mean?

 6      A.  "Migration" would be going from one platform

 7 to another, migrating work.

 8      Q.  When did Mr. Wold --

 9      A.  "Ms."

10      Q.  Ms. Wold -- sorry -- when did she begin work

11 on the transition document, the xls spreadsheet?

12      A.  I don't know.  Sometime around the July-ish

13 time frame.

14      Q.  Is that something you told her to do?

15      A.  It was not from my direction.  I'm pretty sure

16 it was probably from her direct supervisor.

17      Q.  Who was?

18      A.  Mike Nakashoji [phonetic].  I'm going try.

19 I'll probably butcher it.  N-A-K-A-S-H-O-J-I, I think.

20      Q.  We'll call him "Mike."

21      A.  Okay.

22      Q.  Was he a peer of yours at the time?

23      A.  No.  I'm not really sure what his title was,

24 but he was in a higher level position than I was.

25      Q.  A peer of Ms. Andrews, you think?
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 1      A.  Potentially.

 2      Q.  Do you know what his position was?

 3      A.  You know, Mike did a little bit of everything.

 4 So I don't really -- I can't say.

 5      Q.  We're speaking of him in the past tense.  Is

 6 he gone now?

 7      A.  My understanding is he moved to RX solutions,

 8 and he's working there now.

 9      Q.  Was he a direct report to Ms. Vonderhaar?

10      A.  I'm not sure who he reported to, actually.

11      Q.  Was Ms. Wold a direct report of his?

12      A.  To the best of my recollection, yes.

13      Q.  What was her job?

14      A.  Projects manager.

15      Q.  It's like one of those civil service titles

16 over here.  I have no idea what that means.  What does

17 a projects manager do?

18      A.  They're utilized within the company -- if

19 there's any process that needs to be implemented,

20 something that's going to take place, they are assigned

21 to lead that project and include all of the different

22 business entities, the responsible parties, to make

23 sure they're doing what they need to do to make the

24 project be successful.

25      Q.  What do you know about the instructions
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 1 Ms. Wold was given with respect to how to do this

 2 transition document?

 3      A.  I don't.

 4      Q.  Do you recall if it had tabs, worksheet tabs?

 5      A.  I don't think so.  I think it was just one

 6 document or one worksheet.

 7      Q.  One worksheet?

 8      A.  Mm-hmm.

 9      Q.  To whom was it distributed?

10      A.  Well, of course, to myself.  To Raynee,

11 potentially Ellen.

12      Q.  Did you ever use the transition spreadsheet?

13      A.  Yes.  I would refer back to it if someone

14 contacted me and said, "Can you tell me who the new

15 contact is for XYZ?"  I could refer to it on the

16 spreadsheet.

17      Q.  Did your responsibilities -- as the person

18 responsible for the transition, were your

19 responsibilities laid out in this transition document?

20      A.  Yes, and those of my supervisors.

21      Q.  In that sense, your supervisors, you mean the

22 people who report up to you?

23      A.  Correct.

24      Q.  Do you recall, were there any time lines in

25 this document?
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 1      A.  I'm sure there were due dates or transition

 2 dates.

 3      Q.  Do you recall whether there were any

 4 contingency plans?

 5      A.  I don't think that we felt that those were

 6 necessary.

 7      Q.  Would you say that the transition ultimately

 8 went as planned?

 9      A.  I would say so, yes.

10      Q.  Would you describe it as a smooth transition?

11      A.  Well, there are challenges with any

12 transition, but I think for the most part it went very

13 well.

14      Q.  What were the principal challenges you recall?

15      A.  We hired additional staff in San Antonio to

16 take on the California work.  So when you're hiring, I

17 mean, there are always challenges to make sure that

18 you, you know, hire the best people out there to do the

19 job.

20      Q.  When did you hire additional people to handle

21 the California work?

22      A.  It was over a time period.  I can't really

23 recall the particular hire dates.  But you know, it was

24 in succession to when the work was going to transition

25 so that we had staff hired and ready to take on the
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 1 work so that it should be seamless to the member and

 2 provider.

 3      Q.  So these are people who would be ready to go

 4 in early 2006?

 5      A.  Somewhere around that time frame, yes.

 6      Q.  In San Antonio?

 7      A.  Correct.

 8      Q.  So while people were being laid off in

 9 Cypress, positions were being added in San Antonio; is

10 that right?

11      A.  Yes.

12      Q.  Were the people in Cypress given an option to

13 move to San Antonio?

14      MR. VELKEI:  Calls for speculation.

15      THE COURT:  Overruled.

16          If you know.

17      THE WITNESS:  I believe so.  We did have a trainer

18 who transitioned from Cypress to San Antonio.  So I

19 believe they were given that option.

20      MR. STRUMWASSER:  Q.  Other than the trainer, do

21 you know of any people that did?

22      A.  Not off the top of my head, no.

23      Q.  In 2006-2007, what was Uniprise?

24 U-N-I-P-R-I-S-E, I believe.

25      A.  It was a division of UnitedHealthcare.
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 1      Q.  To the best of your knowledge, did it have any

 2 responsibilities for planning the integration?

 3      A.  I don't know.

 4      Q.  Any responsibilities for executing, to the

 5 best of your knowledge?

 6      MR. VELKEI:  Objection, vague.  Are we talking

 7 about the transition from Cypress to San Antonio?

 8      MR. STRUMWASSER:  We're talking about integration

 9 of the two companies.

10      MR. VELKEI:  So it's a different topic.  Lack of

11 foundation; calls for speculation.

12      MR. STRUMWASSER:  I asked if she knows.

13      THE COURT:  I actually got lost.  Ameriprise [sic]

14 is a part of --

15      MR. STRUMWASSER:  "Uniprise."

16      THE COURT:  "Uniprise."

17      THE WITNESS:  Uniprise was a division.  And from

18 my understanding of what I recall is that the claims or

19 transactions departments reported up through that

20 umbrella of United.

21      MR. VELKEI:  And your Honor, just for the record,

22 I believe this witness has been testifying with regards

23 to transition of the claims group from Cypress to San

24 Antonio.  I didn't realize Mr. Strumwasser was talking

25 about the general integration of the two companies.
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 1      MR. STRUMWASSER:  I've asked questions about both.

 2 And they were identified as such.

 3      MR. VELKEI:  Just so we're clear --

 4      THE COURT:  You can cross examine if there's a

 5 problem.

 6      MR. VELKEI:  All right.

 7      THE COURT:  Does that answer your question about

 8 Uniprise?

 9      MR. STRUMWASSER:  Yes.  I do have some more

10 though.

11      THE COURT:  All right.

12      MR. STRUMWASSER:  Q.  So during the transition,

13 was Ms. Vonderhaar reporting up through Uniprise?

14      A.  That would be my assumption, yes.

15      Q.  Do you know who the responsible party was at

16 Uniprise responsible for the claims function?

17      A.  That would have been Doug Smith.

18      Q.  So Mr. Smith was an officer or employee of

19 Uniprise?

20      A.  I believe so.

21      Q.  Ms. Norket, did you ever hear during the 2006

22 period -- let's just say in 2006.  Did you ever hear

23 anybody at PacifiCare say that United's integration

24 plans, any part of the integration, were not going to

25 work?
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 1      A.  No.

 2      Q.  Did you ever hear anybody say that the

 3 integration was poorly planned?

 4      A.  I may have heard that, yes.

 5      Q.  Do you recall with respect to what it was that

 6 that reference was made?

 7      A.  I think the reference that I heard was that it

 8 was done a little too quickly.

 9      Q.  Did you ever hear anybody say at any time with

10 respect to claims that the layoffs were going to make

11 it difficult or impossible to service PLHIC members in

12 the manner that PacifiCare had done?

13      A.  No.

14      Q.  Without regard just to claims, any part of the

15 servicing of members, did you ever hear it said that

16 the layoffs were going to make it difficult or

17 impossible to service the members of PLHIC?

18      A.  No.

19      Q.  Did you ever hear it said that United was

20 cutting too deeply into the PLHIC employees?

21      A.  No.

22      Q.  Did you ever hear it said that United was --

23 excuse me -- that PLHIC was losing its institutional

24 memory?

25      A.  No.
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 1      Q.  Did you ever hear it said that the integration

 2 plan was not well thought out?

 3      A.  Not in those words, no.

 4      Q.  But in general?  I mean, in sum and substance?

 5      A.  That it was just done too quickly.

 6      Q.  Did the people who -- I'm not going to ask you

 7 who said these things, but did the people who said

 8 those things to you identify what it was that was done

 9 too quickly?

10      A.  Not specifically, no.

11      Q.  Were these people from the claims operation or

12 elsewhere?

13      A.  You know, I couldn't really tell you who said

14 that to me, but just in my memory of during that time

15 frame.

16      Q.  Did you ever think that the integration was

17 going too quickly?

18      A.  I felt that there was a lot of work to be

19 done.  However, you know, I feel that I'm capable and

20 competent, and so is my staff.  And we made good

21 selections in the employees that we hired that we would

22 do a good job and it would be seamless to our members

23 and providers.  That was definitely our intent during

24 that time frame.

25      Q.  You knew that there were -- there was going to
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 1 be the potential disruptions of PacifiCare business,

 2 right?

 3      A.  No, that was never the intent at all.

 4      Q.  I understand that wasn't the intent, but you

 5 knew there was a possibility of that, right?

 6      MR. VELKEI:  Objection, misstates the testimony.

 7      THE COURT:  I think it's a fair question.

 8      THE WITNESS:  Well, you know, when you transition

 9 anything over, there is always potential for issues

10 that arise.

11      MR. STRUMWASSER:  Q.  And in fact, you know now

12 that some of the issues that arose -- such as some of

13 the issues that the Department of Insurance brought to

14 PLHIC's attention arose as a result of the acquisition

15 by United, right?

16      MR. VELKEI:  Calls for speculation.

17      THE WITNESS:  If you could be more specific.

18      THE COURT:  Rephrase.

19      MR. STRUMWASSER:  Q.  You know that PacifiCare

20 received a lot of inquiries and referrals and

21 ultimately violation citations from the California

22 Department of Insurance, right, in the 2006-2007

23 period, right?

24      A.  Yes.

25      Q.  And you know that at least some of those



2337

 1 occurred because of the United acquisition; don't you?

 2      MR. VELKEI:  Calls for speculation.

 3      THE COURT:  If you know.

 4      THE WITNESS:  I mean, if you could give me a

 5 specific example, I'd feel more confident responding to

 6 that.

 7      MR. STRUMWASSER:  Q.  I'm happy to give you an

 8 example.  We'll talk about some of these things as we

 9 go.

10          But right now, I'd like to know your

11 understanding, sitting here and looking back generally

12 at the last three years of this integration effort,

13 whether this integration effort led to disruptions and

14 violations of law that would not have occurred but for

15 the acquisition.

16      MR. VELKEI:  Calls for a legal conclusion; calls

17 for speculation.

18      THE COURT:  Setting aside some kind of legal

19 conclusion, in general, can you answer the question?

20      THE WITNESS:  Well, we would normally rely on our

21 legal or regulatory department to tell us if we had

22 violated something.  I can say that there were findings

23 during the 2007 market conduct exam that I agreed with,

24 that there were things that could have been done

25 better.
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 1      MR. STRUMWASSER:  Q.  Some of those findings, the

 2 underlying conditions that you agreed with, were the

 3 product of the acquisition, were they not?

 4      MR. VELKEI:  Same objections, lack of foundation,

 5 calls for speculation.

 6      THE COURT:  Overruled.

 7          If you know.

 8      THE WITNESS:  I can't say specifically due to the

 9 acquisition that errors occurred.  But there were

10 errors that occurred.  I mean, out of the million-plus

11 claims that we processed during that time frame, you

12 know, there's going to be people who make mistakes.

13      MR. STRUMWASSER:  Q.  I understand that,

14 Ms. Norket.  There were going to be people who made

15 mistakes before the acquisition too.  One of the issues

16 that we're trying to explore here that I'm trying to

17 develop a record on is the role that the acquisition

18 played in the events that followed that are relevant to

19 this case.

20          And I'm asking you whether you agree that the

21 acquisition contributed to the conditions reflected the

22 findings by the Department that you agree with.

23      MR. VELKEI:  Is that a question?  Same objections.

24      THE COURT:  Do you understand the question?

25      THE WITNESS:  You know it's a little convoluted to
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 1 me, I hate to say.

 2      MR. STRUMWASSER:  Q.  My feelings won't be hurt

 3 but -- you understood the preamble, the reason why I'm

 4 asking this question?

 5      A.  Yes, I do.

 6      Q.  I'm asking you whether you agree that the

 7 acquisition by United contributed to some of the

 8 conditions that were found by the Department, in the

 9 findings, and that you said you agreed with.

10      A.  This is my viewpoint on that is that there

11 were errors that occurred, obviously.  Right?  We've

12 agreed with that.  We have corrective action plans in

13 place to correct those things.  But they just as well

14 could have occurred if we had not been acquired and

15 transitioned work.

16          So to say that it's solely the cause of the

17 acquisition, I don't really think I would be

18 comfortable agreeing with that.

19      Q.  Ms. Norket, we have a binder that we're going

20 to give you.  These are exhibits that have already been

21 introduced through other witnesses.

22          That one contains Exhibit 113, which, as it

23 happens, is behind Tab 113.

24      MR. VELKEI:  Michael, if you could give us all a

25 minute to get situated.
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 1      THE COURT:  It's a 10/12/07 general inquiry.

 2      MR. STRUMWASSER:  Yeah, it's a referral.

 3      THE WITNESS:  Okay.

 4      MR. STRUMWASSER:  Everybody ready?  Okay.

 5      Q.  First of all, you've seen these kinds of

 6 documents before from the Department of Insurance,

 7 right?

 8      A.  Yes, I have.

 9      Q.  Have you heard them referred to as

10 "referrals"?

11      A.  Yes.

12      Q.  In the course of the 2007 market conduct exam,

13 you had responsibilities, did you not, for contributing

14 answers to some of the Department's referrals, right?

15      A.  I was responsible for responding to

16 claims-related referrals.

17      Q.  Do you recall specifically this 4-TD referral

18 that is Exhibit 113?

19      A.  Yes.

20      Q.  You worked on the response?

21      A.  I believe so.

22      Q.  This has to do with the failure to send out

23 acknowledgment letters, right?

24      A.  That's the topic, yes.

25      Q.  And ultimately, it was found that this vendor,
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 1 Duncan, had not printed acknowledgment letters that --

 2 during a certain period, right?

 3      A.  Yes.

 4      Q.  Let me just -- while we're on this, let me

 5 just ask you some questions.  What was Duncan?

 6      A.  My understanding is that they were a printing

 7 company that was a subsidiary of UnitedHealthcare.

 8      Q.  Do you know the full name of the company?

 9      A.  I don't.

10      Q.  When you say it was a printing company, what

11 does that mean?

12      A.  My understanding was they printed checks,

13 EOBs, EOPs, and letters.

14      Q.  Do you know the name of the person in charge

15 of Duncan?

16      A.  No, I don't know that.

17      Q.  Do you know anybody's name at Duncan?

18      A.  The only person that I have worked with at

19 Duncan -- for example, if we need to have a check

20 pulled or something to FedEx to a provider -- is John

21 Dinicola, D-I-N-I-C-O-L-A.

22      Q.  Where does Mr. Dinicola work?

23      A.  I believe they're in Duncan, South Carolina.

24      Q.  No way.  So there's no guy named "Duncan"?

25 Strike that.



2342

 1          So as far as you know, is Duncan where all of

 2 the printing for United and PacifiCare took place?

 3      A.  That would be my assumption, yes.

 4      Q.  That's where they had their offices?

 5      A.  Where Duncan has their offices?

 6      Q.  Yeah.

 7      A.  Yes.

 8      Q.  Do you know how long Duncan had been doing

 9 work for PacifiCare?

10      A.  I do not.

11      Q.  Do you know of any work that Duncan had done

12 for PacifiCare before the acquisition?

13      A.  I do not.

14      Q.  Who within PacifiCare was responsible for the

15 relationship between PacifiCare -- responsible for the

16 vendor relationship with Duncan?

17      MR. VELKEI:  Lack of foundation, calls for

18 speculation

19      THE COURT:  If you know.  Doesn't look like you

20 do.

21      THE WITNESS:  I don't.  I'm sorry.

22      MR. STRUMWASSER:  Q.  Do you know whether PLHIC is

23 doing business with Duncan today?

24      A.  I believe that they're printing our checks,

25 letters, and EOBs.
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 1      MR. GEE:  We have another binder.

 2      MR. VELKEI:  Ms. Norket, you can put them to the

 3 side, too, when you're done.

 4      MR. STRUMWASSER:  If you want us to start taking

 5 them back, we provide that library service either

 6 way.  149.

 7      THE COURT:  It's apparently an e-mail chain with a

 8 top date of October 15th, 2007.

 9      THE WITNESS:  Okay.

10      MR. STRUMWASSER:  Q.  Okay.  So you see that

11 Exhibit 149 is a two-paged document and the second page

12 is the -- is in the form of that same referral, "4TD,"

13 right?

14      A.  Yes.

15      Q.  Am I correct that the text below "Company

16 Response" is a draft of what was being proposed to send

17 to the Department?

18      A.  Yes.

19      Q.  So if we look at the first page of the

20 exhibit, the e-mail, I take it you recognize this

21 e-mail chain?

22      A.  My name is on it, so, yes.

23      Q.  I mean, that's an entirely different answer,

24 and it's a useful one.

25          If you recognize your name but you don't have
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 1 any recollection of this, the answer is you don't

 2 recognize it.  Is that the case?

 3      A.  You know, it doesn't come to the forefront of

 4 my mind.  I mean, reading it, I can say I remember.

 5      Q.  Fair enough.  So I'm interested in the bottom

 6 e-mail, which is the only one from you.  And first of

 7 all, we notice in the draft response, the sentence in

 8 the last paragraph, "However, the process for printing

 9 the letters moved from our internal department, IDC, to

10 a vendor, Duncan, as part of the UHC acquisition."

11          Do you see that language?

12      A.  Yes, I do.

13      Q.  Am I correct that it is in that sentence that

14 you are suggesting on the first page of the exhibit,

15 the one with 1026, that Mr. Valenzuela may want to take

16 out the phrase "as a part of the UHC acquisition,"

17 right?

18      A.  Yes.

19      Q.  You are saying that notwithstanding the fact

20 that you actually do believe that the transition to

21 Duncan was a result of the UHC acquisition, are you

22 not?

23      A.  What I stated in the general inquiry was the

24 process for printing letters moved from our internal

25 department, IDC, to a vendor, Duncan, as part of the
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 1 UHC acquisition.  So what I'm stating there is we were

 2 doing it in one place.  After the acquisition, they

 3 were being printed in another place.

 4      Q.  Let's make sure we know what we're tracking

 5 here:  149, the e-mail chain with a series of messages,

 6 three messages October 14, 15, and 15?

 7      A.  Can you say that again, please?

 8      Q.  Yeah.  Exhibit 149 has three e-mails, October

 9 14, 15, and 15?

10      A.  Yes.

11      Q.  I believe your testimony was that the second

12 page contains draft language being considered for a

13 response to the Department, correct?

14      A.  Correct.

15      Q.  And Exhibit -- at the end of the first page,

16 it says, "You may want to take out the part...."  So I

17 infer from that that you didn't put in -- "you,"

18 Ms. Norket, did not put in the part, quote, "...as part

19 of the UHC acquisition."

20          Am I correct in that?

21      A.  I don't believe so.  It looks as though this

22 was -- the way I read this e-mail is this was the draft

23 that I had put together.  I was sending it to Jose and

24 to Sue Lookman to say, "Can you read it to make sure my

25 verbiage is correct?  But if you want to take out the
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 1 part that we transitioned it as part of the UHC

 2 acquisition, that would be your call."

 3      Q.  I see.  Now, if we look at Exhibit 113 again,

 4 which is the signed -- referral response, I'm sorry,

 5 with a date of October 16, the day after

 6 Mr. Valenzuela's response to Ms. Lookman, we see that,

 7 in fact, as a result of the -- excuse me -- we see

 8 in 113, the final version, that the words "as part of

 9 the UHC acquisition" have in fact been deleted, right?

10      A.  Yes.

11      Q.  What is IDC?

12      A.  You know, I don't know what it stands for, but

13 they were, in lack of better terms, like a mailroom

14 that was located in Cypress.  And they did printing and

15 that sort of thing, as well as other mailroom

16 functions.

17      Q.  Were they the recipients of incoming mail?

18      A.  You know, I believe so.

19      Q.  Replacement of that function was an early

20 change instituted by United after the acquisition,

21 right?

22      A.  No, I don't know the specifics on that.

23      Q.  So you don't know whether, in the first half

24 of 2006, the mailroom function was either downsized or

25 eliminated at Cypress?
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 1      A.  I don't know the time frame, but it was

 2 downsized.

 3      Q.  What was it replaced with?

 4      A.  I really can't speak to the mailroom in

 5 Cypress, because the mail that we primarily handled

 6 prior to the transition -- or the acquisition was sent

 7 to our office and handled by our mailroom.

 8      Q.  Did you have your own post office box?

 9      A.  For the claims that we received, I believe so.

10      Q.  And after the transition?  Let's say after the

11 acquisition?

12      A.  After the acquisition, I think that it was

13 consolidated to one PO box that would then go to a

14 vendor.  I'm talking incoming claims mail only.  That

15 it would go to a vendor, Lason, and they would perform

16 that function.

17      Q.  And it was Lason that used the DocDNA program?

18      A.  That was later on, but yes.

19      Q.  How much later?

20      A.  You know, I don't know.  That's another

21 Jonathan Murray creation.  And he would be better to

22 discuss that topic.

23      Q.  Was Mr. Murray a part of Lason?

24      A.  No.

25      Q.  So DocDNA was not a Lason product?
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 1      A.  I don't believe so.

 2      Q.  What do you know about DocDNA other than

 3 Mr. Murray's involvement?

 4      A.  It was another documentation routing program

 5 that was created.  It worked with the imaging system,

 6 so it actually had copies of the documentation.  And

 7 based on the type of correspondence that was received,

 8 there were routing rules that determined which bucket

 9 that correspondence or documentation would fall into to

10 be worked.

11      Q.  What's the relationship between DocDNA and

12 Imaging Workflow, the program you mentioned in your

13 resume?

14      A.  Well, from the way I understand it, Imaging

15 Workflow -- in our case, it's only Imaging Adhoc that

16 we have for PPO.  That just stores a copy of the actual

17 document or image.  DocDNA looks at more of the type of

18 document it is and it's a routing mechanism.

19      Q.  An artificial intelligence application?

20      A.  I don't know if I would classify it as that.

21      Q.  So I want to go back to a couple questions

22 about the integration planning and execution.

23          Did you ever hear anybody in United say

24 that -- in response to questions about the changes that

25 were being made, in effect, "We do these mergers all
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 1 the time, we know what we're doing.  We get that from

 2 everybody we take over"?

 3      MR. VELKEI:  Could you read that back?  I'm sorry.

 4 Is that possible?

 5          (Record read)

 6      THE WITNESS:  No.

 7      MR. STRUMWASSER:  Q.  Never heard anything like

 8 that?

 9      A.  No.

10      Q.  Did you ever hear anybody in United say, in

11 2007 or 2008, "We cut PacifiCare too deeply"?

12      A.  No.

13      Q.  Did you ever hear anybody in United say, "We

14 were arrogant in the way in which we took over

15 PacifiCare"?

16      A.  No.

17      Q.  Did you ever hear anybody in PacifiCare say to

18 anybody in United that California health insurance laws

19 are different and they require a special plan for

20 integration of the California business?

21      MR. VELKEI:  I'm going to object vague as to time.

22 And is he now making a distinction between PacifiCare

23 people and United folks.

24      THE COURT:  So when did you -- are you asking --

25      MR. STRUMWASSER:  I'm asking 2005 -- 2006, let's
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 1 say.  That was post-acquisition or planning for the

 2 acquisition.

 3      THE COURT:  That California law is --

 4      MR. STRUMWASSER:  Were different and required a

 5 different kind of integration plan.

 6      MR. VELKEI:  Anybody from the PacifiCare legacy

 7 group?  Is that to anybody --

 8      MR. STRUMWASSER:  Let's say that.

 9      THE WITNESS:  I don't recall that.

10      MR. STRUMWASSER:  Q.  Just so we're clear here, I

11 don't want "the legacy group" to mean we're excluding

12 anybody that got laid off.  I'm counting them in this.

13 You never hear it from any of those people either?

14      A.  No.

15      Q.  A couple questions about RIMS, did you ever

16 hear RIMS referred to as a heavy touch system?

17      A.  No.

18      Q.  High touch?

19      A.  No.

20      Q.  Frequent touch?  I mean, the question is, did

21 RIMS have a reputation for requiring a lot of attention

22 to the claims?

23      A.  I think that those terms were not used.  But I

24 myself would refer to RIMS or QicLink as a more complex

25 system to use.
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 1      Q.  Than?  More complex than?

 2      A.  My point of reference would be to our NICE

 3 system in which we process the HMO claims.  But part of

 4 that is just that the products are different.

 5      Q.  You mean, the insurance products are

 6 different?

 7      A.  Yes.

 8      Q.  HMO is somewhat simpler to administer on the

 9 whole than PPO?

10      A.  I would say so, yes.

11      Q.  Looking as PLHIC's organization structure and

12 staffing in 2005, did you believe that PLHIC was

13 overstaffed in 2005?

14      A.  Overstaffed?

15      MR. VELKEI:  Objection, vague.

16      MR. STRUMWASSER:  Q.  Mm-hmm.

17      THE COURT:  What's the vagueness?

18      MR. VELKEI:  Overstaffed in terms of the claims

19 department or in general?

20      THE COURT:  Well, overstaffed in terms of the

21 claims department.

22      THE WITNESS:  You know, I don't know that I had a

23 point of view on that.

24      MR. STRUMWASSER:  Q.  You never developed the view

25 that there's a lot of people around here and some of
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 1 them aren't carrying the weight?

 2      A.  No.  I think my day-to-day focus was making

 3 sure that what my staff was accountable for -- that we

 4 were meeting our metrics, doing what they were supposed

 5 to do.

 6      Q.  Did you ever hear anybody in United say that

 7 the pre-merger PLHIC was overstaffed?

 8      A.  No.  And I can just tell you that I did not

 9 have very much contact with United staff, so there was

10 nothing that I heard because I didn't interface with

11 them -- if that helps.

12      Q.  Fair enough.  I appreciate that clarification.

13      A.  Okay.

14      Q.  I'm going to ask you some questions about the

15 market conduct exam in 2007.  And one of those binders

16 has an Exhibit 105.  I'm going to ask you to open to

17 that.

18      THE COURT:  It's a claims questionnaire, dated

19 7/13/07.

20      THE WITNESS:  Yes.  If I could take just a couple

21 minutes to read it.

22      MR. STRUMWASSER:  Sure.

23      THE WITNESS:  Okay.

24      MR. STRUMWASSER:  Q.  Do you recall seeing this

25 document before?
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 1      A.  You know, I don't recall seeing this

 2 particular document before.

 3      Q.  Your resume, 267, that we marked this morning?

 4      A.  Mm-hmm.

 5      Q.  Do you understand that to be responsive to

 6 Item 3a on this document?

 7      A.  I'm sorry?

 8      Q.  On the claims questionnaire, Item 3a?

 9      MR. VELKEI:  What page, Michael?

10      MR. STRUMWASSER:  Page 8.

11      THE WITNESS:  I don't have a Page 8.

12      MR. STRUMWASSER:  Neither do I.

13      MR. VELKEI:  I have an extra copy here.  So --

14      MR. STRUMWASSER:  Okay.

15      THE WITNESS:  I was missing quite a bit.

16      MR. STRUMWASSER:  Q.  It's our fault.  What you

17 have there is a document management failure by the

18 counsel for the Department of Insurance.  Why don't you

19 read it, since so few of us have it.

20      THE COURT:  Slowly.

21      THE WITNESS:  3 says, "A list of company personnel

22 who process claims during the review period.  Explain

23 monthly changes in staffing or caseload during the

24 review period.  What is the current trend in staffing?"

25          "A, Number of claims processors in each job
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 1 title or classification."

 2      MR. STRUMWASSER:  Q.  Okay.  I was wondering

 3 whether you understood the reference to "3.A" here on

 4 267 to be to that question.  If you don't have an

 5 understanding, that's fine.

 6      MR. VELKEI:  You're talking about marginalia,

 7 Michael, that says "No. 3a"?

 8      MR. STRUMWASSER:  Yes.  Mm-hmm.

 9      THE WITNESS:  No.  That's not what this "3a"

10 constitutes.

11      MR. STRUMWASSER:  Q.  Do you know what the "3a" is

12 on 267?

13      A.  I believe it was an attachment to a referral

14 that we received.

15      Q.  Okay.  So you do not recall seeing this claims

16 operation questionnaire before today?

17      A.  Not specifically, no.

18      Q.  Flip the page to Exhibit 106.  And we probably

19 should get Mr. Velkei back his --

20      MR. VELKEI:  It's okay.

21          Do we have all the pages on that one?

22      MR. STRUMWASSER:  I think so.  In any event, I

23 only have questions about the first page, 55073.

24      THE WITNESS:  So, I have three pages.

25      MR. STRUMWASSER:  Yeah.  That's good.  And the
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 1 best news is that Page 3 has a signature, which gives

 2 us some hope.

 3          I think, your Honor, about five or ten

 4 minutes, and we're ready to break.

 5      THE COURT:  Okay.

 6      THE WITNESS:  Okay.

 7      MR. STRUMWASSER:  Q.  There's a reference on the

 8 first page, 5073, to PLHIC giving CDI a claims data

 9 spreadsheet.  Do you see that?

10      A.  Yes.

11      Q.  Were you aware before today that PacifiCare

12 had provided data on paid claims to the Department?

13      A.  You know, I can't say specifically "paid

14 claims," but I knew that they had requested a data

15 pull.  That data pull was completed, from my

16 understanding.  And that's where the samples that I was

17 asked to pull the claim files for came from was from

18 this data pull.

19      Q.  You understand the phrase "data pull" to refer

20 to the sample or to the full body, the full population

21 of paid claims or claims?

22      A.  It would be the full data.

23      Q.  So you understood that the Department had

24 asked PacifiCare for some data that enumerated all of

25 the claims of certain categories, right?
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 1      A.  Yes.

 2      Q.  And I take it that you did not have any

 3 responsibilities for fulfilling that request?

 4      A.  No.

 5      Q.  Who did?

 6      A.  From what I recall, it was Robert Eddy,

 7 E-D-D-Y, in our operations control department or area.

 8      Q.  So is the operations control area an IT area,

 9 or is that a claims area?

10      A.  They're neither, actually.  They're a

11 reporting entity.  That's their role.

12      Q.  Reporting to management or reporting to the

13 government?  To whom do they report?

14      A.  I don't know.

15      Q.  Am I correct, then, that you are also

16 unfamiliar with the circumstances of the August 23

17 submission that is described in this document?

18      MR. VELKEI:  Where is that?

19      THE WITNESS:  Are you referring to the date on the

20 last page?

21      MR. STRUMWASSER:  Q.  Yeah.

22      A.  Because that looks like "8/28."

23      Q.  That's the date of the signature.  Look at the

24 second-to-last paragraph, which some would call the

25 penultimate paragraph.
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 1      A.  No, I'm not familiar with that.

 2      Q.  You never saw any of the DVDs that changed

 3 hands or the CD's that changed hands?

 4      A.  No.

 5      Q.  And would you be able to shed any light on why

 6 the claim count is lower in the second submission than

 7 the first?

 8      MR. VELKEI:  Which one is the second submission

 9 letter?

10      MR. STRUMWASSER:  The one in August, August 23.

11      MR. VELKEI:  Is it possible for you to read the

12 question?

13          (Record read)

14      THE WITNESS:  Not without doing a little bit of

15 research.

16      MR. STRUMWASSER:  Q.  But you don't know why

17 today?

18      A.  No.

19      THE COURT:  So why don't we take lunch break and

20 return at 1:30.

21          (Whereupon, the luncheon recess was taken

22           at 11:58 o'clock a.m.)

23

24

25
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 1                    AFTERNOON SESSION

 2          (Whereupon, the appearance of all

 3          parties duly noted for the record,

 4          with the exception of Mr. Gee and,

 5          where noted, Ms. Rosen and Mr. Kent,

 6          the proceedings resumed at

 7          1:36 o'clock p.m.)

 8                        ---o0o---

 9      THE COURT:  We'll go back on the record.  There

10 was some issue, Mr. Kent, that they wanted to talk

11 about when you got back.  Is that true?

12      MR. VELKEI:  Those are the exhibits from Elena

13 McFann.

14      MR. KENT:  Your Honor, if I might just suggest

15 with the understanding that, depending on how you rule

16 on that motion on the issue of trade secrets, that we

17 would -- and that during the course of this hearing,

18 everything is coming in that's marked confidential it's

19 going to be maintained as confidential pending further

20 order, we would just allow all those documents to come

21 in, and we can deal with specific pages on the back end

22 of all this.

23      THE COURT:  So that would be Exhibits 263, 264,

24 265 and 266 -- or is 266 today?

25      MR. STRUMWASSER:  I thought 266 was last week.
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 1      THE COURT:  So no objection to those, pending --

 2 they're not going to be used for anything else, and

 3 we'll discuss the rest of it later?

 4      MR. KENT:  Yes, your Honor.

 5      THE COURT:  Then they'll be entered.

 6          (CDI's Exhibits 263 through 266 admitted

 7           into evidence)

 8      THE COURT:  So that leaves the 267 and 268 that

 9 we've done today?

10      MR. STRUMWASSER:  Yeah, and I might as well move

11 them right now so we can keep ahead of ourselves.

12      THE COURT:  Any objection to the witness's CV or

13 resume?

14      MR. VELKEI:  The CV, I mean, I raise the same

15 objection that was raised with our documents on the

16 marginalia.  If they have a clean copy, I would prefer

17 it, assuming this is Ms. Vandepas' comments or somebody

18 else.  Otherwise, I wouldn't have an objection, and no

19 objection on 268.

20      THE COURT:  I'll enter 267 and 268.  I'll put a

21 note on here to see if we can get a clean copy.

22          (CDI's Exhibits 267 and 268 admitted into

23           evidence)

24      MR. STRUMWASSER:  We don't have a clean copy.

25          So if there is a clean copy, it will be on
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 1 your side.

 2      THE COURT:  So if you can look for a clean copy --

 3      MR. VELKIE:  Sure, no problem.

 4      MR. STRUMWASSER:  Your Honor, I'd like to have

 5 marked for identification 269, an e-mail and attachment

 6 PAC 0100668.

 7      THE COURT:  This marked "confidential."  Can I

 8 remove that?

 9      MR. VELKEI:  I'm having a little trouble reading

10 this, your Honor, to be honest.

11      THE COURT:  You're younger than I am.

12      MR. STRUMWASSER:  Let me just preliminarily say we

13 pulled, over the break, a document that appears to be

14 the transition spreadsheet that the witness testified

15 to.  And all I have for her right now is to just

16 authenticate it.

17      THE COURT:  I just want to know if there are

18 things in here like names.  It's fine if these are

19 providers, right?  But if these are --

20      MR. VELKEI:  I have I feeling these are employee

21 names.

22      MR. STRUMWASSER:  That would be my guess too.

23      THE COURT:  Employees.  So that might be --

24      MR. STRUMWASSER:  Can I just --

25      THE COURT:  Fine.
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 1          (CDI's Exhibit 269 marked for

 2           identification)

 3         EXAMINATION BY MR. STRUMWASSER (resumed)

 4      MR. STRUMWASSER:  Q.  Ms. Norket, first of all, am

 5 I correct that the document we've now marked as 269 is

 6 the transition document that you testified regarding

 7 this morning?

 8      A.  No, this is not the document.

 9      Q.  Oh.  What is this document?

10      THE COURT:  If you know.

11      THE WITNESS:  I mean, I -- I've never seen this

12 document before.  Sorry.

13      THE COURT:  Then let's just leave it, see if we

14 can find out where it came from.

15      MR. VELKEI:  Your Honor, there are voluntary exit

16 dates, RIF dates --

17      THE COURT:  I see that.

18      MR. VELKEI:  It should be confidential, I think,

19 with all those names of employees.

20      THE COURT:  Looks like an HR nightmare.

21      MR. STRUMWASSER:  Okay.

22      Q.  Ms. Norket, would you take a look in the

23 binder that has Exhibit 108, at that exhibit.  And

24 preliminarily let me ask you a couple questions -- or

25 go ahead, take a look at the exhibit.
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 1      A.  Okay.

 2      Q.  The issue here is really the part about

 3 interest payments, right?

 4      A.  That's mentioned in this document, yes.

 5      Q.  Let me ask you preliminarily what your

 6 understanding is.  If a claim is submitted, let's say,

 7 on January 1st, and it's denied, and there a request

 8 for reworking, and the claim is in fact -- let's say

 9 there's a request for reworking on April 1st.  And the

10 claim is in fact reworked on May 1st, and there's a

11 determination made that additional funds are due.  Are

12 you with me so far?

13      A.  Yes, I think so.

14      Q.  In terms of the obligation to pay interest,

15 what's the date from which that obligation would be

16 measured?

17      A.  There are two different scenarios that could

18 be used to make that determination.  The first would be

19 if we denied the claim because we didn't have all of

20 the information that we needed to process that claim

21 and we requested that additional information and it was

22 received on May -- April 1st, we actually got the

23 documentation we requested.  Then we would use the

24 received date of April 1st for purposes of processing

25 that claim.
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 1          If the claim was denied in January and we

 2 received a rework request or adjustment request on

 3 April 1st and, after review, it wasn't -- because we

 4 requested additional information but it was because we

 5 had indeed paid the wrong amount on that claim or

 6 denied it inappropriately, we would go back and use the

 7 original received date of January 1st for purposes of

 8 calculating interest.

 9      Q.  Does RIMS track all three of those dates in

10 that hypothetical?

11      A.  It has to be manually changed in the second

12 scenario, where the person who's actually looking at

13 the rework says, "Susy made a mistake when she

14 processed this claim," then they would be responsible

15 for going back and changing to the original received

16 date.

17      Q.  The person who would be responsible for making

18 that manual change, what unit is that person in?

19      A.  In the rework department.

20      Q.  So that's one of your people?

21      A.  Yes.

22      Q.  And he or she makes the determination the date

23 needs to be changed and goes in and changes it?

24      A.  If they deem it necessary, yes.

25      Q.  Now, back to Exhibit 108, did you assist in
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 1 preparing -- first of all, have you seen this document

 2 before?

 3      A.  I believe so.  It has my signature.

 4      Q.  That's right.  It does.  Did you participate,

 5 then, in drafting the response?

 6      A.  Yes, I did.

 7      MR. STRUMWASSER:  Can I have marked as -- Exhibit

 8 270, is it?

 9      THE COURT:  Correct.

10      MR. STRUMWASSER:  An e-mail and attachment dated

11 February 17, 2007, PAC 0049507.

12          (CDI's Exhibit 270 marked for

13           identification)

14      THE COURT:  Has a top date of 9/17/07.

15          And the confidential designation?

16      MR. VELKEI:  One second.

17          We can move, subject to the same understanding

18 about use.

19      THE COURT:  Okay.

20      MR. STRUMWASSER:  Q.  So let's take a look at the

21 two-page attachment, 508 -- 509.  I'm sorry.  Were you

22 finished?

23      A.  Mm-hmm, I'm finished.

24      Q.  We have here at the bottom of the page, top of

25 the next page an explanation of which -- of how many of
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 1 the claims at issue were due interest, right?

 2      A.  Correct.

 3      Q.  Did you draft this draft response, as near as

 4 you recall?

 5      A.  To the best of my recollection, I would say I

 6 did.

 7      Q.  And in the e-mail, you say, "Very bad news.

 8 Looks like we will have to review the 5700 claims.  The

 9 ones I sampled were a part of the provider contract

10 projects and interest needed to be applied manually.  I

11 would like to discuss with" -- "Raynee"?

12      A.  "Raynee."

13      Q.  -- "Raynee, before you provide this response

14 to them."

15          What do you mean by "provider contract

16 projects"?

17      A.  I was probably referring to the retro

18 contracts that we discussed earlier.

19      Q.  So these were claims that were erroneously

20 processed the first time because of either late or

21 incorrect uploading of contracts?

22      A.  They were -- they were reprocessed.  And I

23 think my comment was in regards to we would have to

24 review them to manually adjust and apply the interest.

25      Q.  And the reason why you would have to do it
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 1 manually is because -- strike that.

 2          When the claim came in, it had the original

 3 date that the date was submitted in RIMS, right?  RIMS

 4 captured the date the claim was received by the

 5 company, right?

 6      MR. VELKEI:  Objection, "the claim" -- you mean in

 7 general?

 8      MR. STRUMWASSER:  Q.  A claim.

 9      A.  When a new claim comes into the company, the

10 received -- the original received date that's on that

11 claim of when we received it, that's what's used in the

12 system.

13      Q.  And it's automatically captured?

14      A.  It's data entered by our data entry vendor

15 unless it's an EDI submission.

16      Q.  Who is the vendor that case?

17      A.  It's Lason.

18      Q.  If the claim is denied, the date of denial is

19 automatically entered in RIMS, right?

20      A.  The denial would be the date that -- the

21 actual denial date would be the date of the check run.

22 So that could be the same day that the claim was

23 processed.

24          We do check runs five days a week.  So if it

25 were processed on a day where a check run was not
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 1 scheduled, it may have a different date the next time

 2 the check run occurs.

 3      Q.  Got it.  And the entry of that check run date

 4 would be automatically made?  That's not a manual

 5 process, right?

 6      A.  Correct.  The system would determine that.

 7      Q.  So in the situation where a claim was denied

 8 not for missing information but for some other reason

 9 and an appeal is filed, how does RIMS lose the original

10 claim date?

11      A.  If I may explain the rework process?

12      Q.  Please.

13      A.  So we have our original claim that was

14 received by the company, received date, process date,

15 check date, which I've explained previously.  We now

16 get a rework request that comes in.  We review it.  We

17 make a determination -- "we" meaning the claims

18 examiner who processes the claim.  They make a

19 determination, did we indeed make an error on what we

20 did or are we receiving additional information or did

21 we not make a mistake and we agree with our original

22 claim payment.  So we have those three scenarios.  Or

23 did we overpay you?  So I guess there's really four

24 scenarios there.

25          If the decision is we didn't pay you enough --
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 1 the provider -- then -- and we made a mistake, then we

 2 would go back and use the original received date that

 3 the very first claim was received.

 4      Q.  But I understood you to be saying that the

 5 received date would be manually entered.  And if you're

 6 using the received date, wouldn't it already be in the

 7 system, the original received date?

 8      A.  Let me elaborate on my explanation.

 9          So a claim comes in, and it's assigned -- the

10 system assigns a unique claim number.

11          The first time the claim is received, it has

12 an extension of "01," being the first worksheet for

13 that claim.  When we process a rework, it will be a

14 subsequent worksheet number -- 02, 03, and so on.

15          So while that original received date is

16 captured in that 01 worksheet, the date that the person

17 who received the rework -- they would use the date that

18 was received, the rework was received, request.  It

19 would be up to the claims examiner to say, "Okay.  I

20 received the rework request on April 1st, but we didn't

21 process it correctly," as in your example you had

22 earlier.  "I need to go back and see what the original

23 received date was on the 01 worksheet and manually

24 change it to be that date so the interest will apply

25 appropriately."
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 1      Q.  So what I think I hear you saying is that,

 2 when there's a rework -- and let's say it's the first

 3 rework, which would be the 02 claim number, right?

 4      A.  Yes, that's correct.

 5      Q.  When there's a rework and a check is going to

 6 be cut, that check is attributed to the 02 claim number

 7 and not the 01 claim number; is that right?

 8      A.  Yes.

 9      Q.  Then, if the 02 claim number -- and certainly

10 the 02 claim number starts out its life with the date

11 of the appeal, not the original date, right?

12      A.  It starts out that way, yes.

13      Q.  So if nobody does anything, that's how it's

14 going to get processed, right?

15      A.  If the examiner doesn't change that date,

16 that's correct.

17      Q.  How does the examiner know the 01 claim date?

18      A.  They see it in the system.

19      Q.  Now back to Exhibit 270, do I read this

20 exhibit correctly to say that all of the reworks that

21 came out of the -- of this provider contract project --

22 or these provider contract projects were initially paid

23 without interest?

24      A.  You know, I can't specifically say.  It may

25 have been no interest.  It may have been not enough
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 1 interest.  I can't really recall what I meant by this

 2 comment then.

 3      Q.  Is it fair to say that none of them was paid

 4 interest from the date of original submission?

 5      A.  I wouldn't be able to say that either without

 6 reviewing the claims.

 7      Q.  Do you know whether there were more than 5700

 8 claims that came out of the provider contracts

 9 project -- the provider contract projects?

10      MR. VELKEI:  Objection, vague as to "provider

11 contract projects."

12      THE COURT:  That's what it refers to here.  And I

13 remember, if it had more than so many claims that had

14 to be reworked, it became a project.

15      MR. STRUMWASSER:  I'm using the definition in

16 Exhibit 270.

17      THE COURT:  Right.

18      THE WITNESS:  You know, over the time period of,

19 you know, a couple of years, 2006, 2007, the number

20 would have been larger, probably, than the 5792.  But

21 of the claims that were reviewed off of this particular

22 data spreadsheet, that would have been the number of

23 claims at that point in time, would be what I would

24 think.

25      MR. STRUMWASSER:  Q.  There's no spreadsheet
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 1 attached to this, is there?

 2      A.  Well, if you look at Question No. 1, it refers

 3 to the "Revised Group Paid Claims Data Spreadsheet."

 4 That's what I was referring to there.

 5      Q.  Gotcha.  Ms. Norket, the third sentence

 6 starts, "The ones I sampled...."

 7          What sampling did you do?

 8      A.  I don't recall specifically.  If I sample

 9 something in general terms, that means I would look at

10 a subset.

11          (Building maintenance interruption)

12      MR. STRUMWASSER:  Your Honor, perhaps we could

13 have the reporter read back the answer to date.

14          (Record read)

15      THE WITNESS:  I would look at a subset of the

16 claims and actually look them up in the claims system

17 myself to see how they were handled.  That's what I

18 would do, sampling.

19      MR. STRUMWASSER:  Q.  Then the actual draft

20 response on Page 508 says that, "5792 claims," dot,

21 dot, dot, "will need to be manually adjusted and apply

22 interest."

23          Do you see that?

24      A.  Yes.

25      Q.  So can we infer that there were 5792 claims
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 1 for which the correct amount of interest was not paid?

 2      A.  I wouldn't say that it wasn't paid correctly.

 3 I would say that we felt they needed to be reviewed to

 4 ensure that.

 5      Q.  But that isn't what the statement says, is it?

 6 It says they "will need to be manually adjusted and

 7 apply interest."

 8          Is that not correct?  Is that a misstatement?

 9      A.  No, that's what it says.  I agree.  But when

10 you do a sampling, that's not the entire population of

11 the 5792.  So to say they'll need to be manually

12 adjusted, they could have all needed to be, but there

13 could have been some of them that were correct as well.

14 So without looking at each one of the claims, it's hard

15 to say.

16      Q.  So do you know how many actually required

17 adjustment?

18      A.  I do not.

19      Q.  Was that number ever reported to the

20 Department?

21      A.  I would say that it's probably on a report

22 somewhere that was reported.  But I don't know the

23 exact number.

24      Q.  A report that was tendered to the Department?

25      A.  I'm certain, yes.
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 1      Q.  Do you know, sitting here today, how it

 2 happened that potentially 5792 reworks required -- had

 3 to be gone over again for interest recalculation?

 4      A.  I don't remember the specifics of it.  But,

 5 you know, as was our general practice, if something was

 6 identified to us or we internally discovered that

 7 something was wrong, I mean, we would want to make sure

 8 we reviewed it and we corrected it.

 9      Q.  But in order to know what to correct, you have

10 to figure out how it happened, right?

11      A.  Not necessarily in this case.  I mean,

12 mistakes happen all the time.  But if you're just going

13 to go forward and add the additional interest, I

14 mean -- it could have been that someone went back and

15 looked at that and said, "Why wasn't it?"  I don't

16 know.

17          Where my team came involved was, "Here's a

18 rework project.  You need to look at all of these

19 claims on the spreadsheet to ensure that the

20 appropriate amount of interest was applied.  If it was,

21 there's nothing you need to do.  If it wasn't, then you

22 need to calculate the additional interest and process

23 it."

24      Q.  The only way the interest could have been

25 incorrectly processed is if the original date -- claim
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 1 date had not been manually inserted; am I right?

 2      A.  That's one way.  Another way would be if the

 3 person who was calculating interest didn't come up with

 4 a correct calculation.  That would be another way the

 5 interest could be paid wrong.

 6      Q.  Really?  So if you go into RIMS on the 02

 7 claim and you put in the original date, the person who

 8 is doing the claim rework has to calculate the interest

 9 manually?

10      A.  Not in all cases.

11      Q.  In which cases?

12      A.  In the case where it's an ER-related claim and

13 the system would calculate -- for example, the interest

14 due is $4.50.  But we're required to pay a minimum of

15 $15.  So in that case, they would need to go in and

16 make that change.

17          In another case, let's say we had paid

18 interest previously, but we didn't pay enough interest.

19 They would have to calculate what should have been

20 paid, what's already been paid and take that

21 difference.  So, I mean, there are a couple of

22 scenarios where the examiner has to manually do that.

23          But for the majority of claims, the system is

24 automatically going to calculate that for you.

25      Q.  "ER" meaning emergency room?
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 1      A.  Yes.

 2      Q.  Now, there was a fourth scenario you

 3 enumerated a few minutes ago.  And that is the

 4 situation where you reworked the claim and decided it

 5 was overpaid originally; is that right?

 6      A.  That's correct.

 7      Q.  Do you then calculate an interest component to

 8 recover?

 9      A.  No, we do not.

10      Q.  So recognizing that there may have been other

11 ways in which these claims were not correctly paid

12 interest, did you find it necessary to figure out which

13 way it was -- what the cause was in these cases?

14      A.  Well, my professional opinion would be that,

15 if we received these on a spreadsheet and the received

16 date of the spreadsheet were, say, April 1st, to use

17 your example previously, and the examiners were not

18 instructed that this was an issue with PacifiCare, they

19 may have used the received date of that spreadsheet

20 because there are scenarios where providers will give

21 us additional information for a project.  And we may

22 receive their project on April 1st.  And if they're

23 providing us additional information, April 1st would be

24 the appropriate received date to use.

25      Q.  If they're submitting it by spreadsheet, you
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 1 say?

 2      A.  Yes, mm-hmm.

 3      Q.  You said it may be that the examiner was not

 4 properly instructed that this was a PacifiCare claim;

 5 is that what you said?

 6      A.  No.  PacifiCare issue that was the cause of

 7 the rework.

 8      Q.  What do you mean by "PacifiCare issue"?

 9      A.  That the correct contract wasn't used at the

10 time the claims were processed.

11      Q.  So when you say "PacifiCare issue," are you

12 saying PacifiCare's fault?

13      A.  Yes.

14      Q.  So a cause of all of this -- the cause of the

15 potentially 5700-plus errors would then be insufficient

16 supervision or training or all of the above?  What

17 would the cause then be?

18      A.  On the part of the claims examiner?

19      Q.  On the part of the company.  These 5700 claims

20 were processed by multiple people, right?  They were

21 reworked by multiple people, right?

22      A.  The claims were processed by multiple folks,

23 yes.

24      Q.  And I take it that you found that the interest

25 calculation problems were not isolated with one or two



2377

 1 people.

 2      MR. VELKEI:  Objection, misstates the testimony.

 3      THE COURT:  If you know.

 4      THE WITNESS:  I mean, I don't know.

 5      MR. STRUMWASSER:  Q.  I mean, if you had sampled

 6 ten files and found six of them were fine and four of

 7 them were the ones from Joe, and Joe got them all

 8 wrong, you wouldn't suggest reexamining the 5700.  You

 9 would suggest we pull Joe's again, right?

10      A.  It would depend.  But potentially, I would

11 zero in on Joe's.

12      Q.  Ms. Norket, did this incident, this 5700-file

13 claim incident, lead to a change in training in your

14 unit?

15      A.  I wouldn't say a change in training, just

16 maybe a change in communication.

17      Q.  Communication from whom to whom?

18      A.  From the claims supervisor to the staff who

19 was processing the reworks.

20      Q.  And you had four claims supervisors at that

21 time?

22      A.  Yes, mm-hmm.

23      Q.  And so far as you know, the deficiency in

24 communication was common among the four?

25      A.  No.  I only had one supervisor who was
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 1 accountable for projects.

 2      Q.  Okay.  So this could have only been one

 3 supervisor?

 4      A.  Should have only been one.

 5      Q.  The calculation of 5,792, was that your

 6 calculation?

 7      A.  I can't recall.

 8      Q.  Do you know where the number comes from?

 9      A.  I don't know specifics.

10      Q.  Returning to Exhibit 270, the bottom paragraph

11 on Page 508, we have several numbers there.  I believe

12 you testified that you drafted this.  Do you know where

13 you got these other numbers, the "14,011," "4,642," and

14 "3570"?

15      A.  I believe that I was provided that claims data

16 either from possibly the CDI at the time of this

17 referral or Robert Eddy would have provided it to me.

18      Q.  You might have gotten these three numbers from

19 CDI?

20      A.  I might have gotten the file to review that

21 had these 14,000 claims.

22      Q.  And sitting here today, do you know whether

23 the 5,792 number was correct?

24      A.  I would say, based on the information I had at

25 the time, that was the number that I felt needed to be
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 1 re-reviewed and adjusted.

 2      Q.  And you have no information to the contrary

 3 today?

 4      A.  No, not off the top of my head, no.

 5      Q.  And do you know when -- strike that.

 6          Do you know whether all 5,792 were

 7 re-evaluated for interest?

 8      A.  I am certain they would have been.

 9      Q.  Do you know if they were completed by

10 12/31/07?

11      A.  It says "Anticipated completion date," so -- I

12 don't know exactly what date.

13      Q.  So is there anything in this first -- in the

14 paragraph numbered 1 at the bottom of 508 that you

15 believe today was incorrect at the time it was given to

16 the Department?

17      A.  To the best of my knowledge, I would have

18 provided what I thought to be a true and accurate

19 accounting.

20      MR. STRUMWASSER:  I'd like to ask to have marked

21 as 271 -- is that right?

22      THE COURT:  Correct.

23      MR. STRUMWASSER:  -- an e-mail chain.  First page

24 is PAC 0079381.

25          (CDI's Exhibit 271 marked for
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 1           identification)

 2      THE COURT:  271 is an e-mail chain with the top

 3 date of October 16th, 2007.

 4      MR. VELKEI:  And we can remove the

 5 confidentiality, your Honor.

 6      THE COURT:  All right.  Thank you.

 7      THE WITNESS:  Okay.  I'm ready.

 8      MR. STRUMWASSER:  Q.  So we're still on interest,

 9 right?

10      A.  Correct.

11      Q.  Just so we all notice, we're 30 days later

12 than 270, right?  Actually, probably 29.

13      A.  Looks like a month later.

14      Q.  That's actually a really crummy question

15 because 271 has multiple e-mails with different dates.

16 So it's about a month after 270.

17          And the third message down with the greeting,

18 "Hi Lois," says, "There was more than one interest

19 record set up in RIMS for CA, and it was making the

20 interest not pay on some claims."

21          Is that a reference, as you understand it, to

22 the 01, 02 business?

23      A.  I don't think it's related to the worksheet

24 number.

25      Q.  The worksheet number is the one that has the
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 1 claim with the dash 01 or dash 02?

 2      A.  Correct.

 3      Q.  So we learned, then, from this e-mail that

 4 RIMS has interest records separate from claim records;

 5 is that right?

 6      A.  There are interest tables that are set up

 7 based on state, various other things to have the system

 8 automatically apply interest to claim records that meet

 9 those requirements.

10      Q.  So when Ms. Lookman said "more than one

11 interest record," do you think she's referring to more

12 than one table or more than one entry in a table?  What

13 are we looking at here?

14      A.  I would say it was more than one table.

15      Q.  And that multiplicity of tables, then, appears

16 to have caused interest not to be paid on some claims?

17      A.  That's what she stated.

18      Q.  Now, this -- if she is right about this, then

19 the problem with the 5700 has nothing to do with the

20 manual entry of the received date, would it?

21      A.  I couldn't say without actually reviewing

22 those 5792.

23      Q.  But it does look -- up two -- that -- I guess

24 up one, in your note to Mr. Valenzuela, that you accept

25 her explanation; is that right?
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 1      A.  Yes.

 2      Q.  And Ms. Lookman says, "It was corrected on

 3 May 8th, '07," and, quote, "I don't know when it was

 4 set up incorrectly or how long it was incorrect.  But

 5 this may be why interest was not paid on some of the

 6 claims," unquote.

 7          Do you know whether PacifiCare ever determined

 8 how long this error condition persisted?

 9      A.  I don't know.

10      Q.  Do you know whether PacifiCare ever went back

11 and paid interest on more than the 5760 claims?

12      A.  We did have rework projects that were for the

13 purpose of late-paid claims, so there were reports that

14 were generated from the QicLink system which were

15 deemed that they possibly could have been late paid.

16 And those were reviewed for potential rework.

17      Q.  "Late paid" is one subset of reworks, right?

18 That's one of the reasons why you might have a rework?

19      A.  That's one.

20      Q.  Other than the possibility of having done an

21 investigation for the late-paid reworks, do you know of

22 any other instance in which this condition was sought

23 out and interest paid for as long as this condition

24 persisted?

25      A.  You know, I can't recall.
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 1      Q.  You asked Ms. Lookman if she had any

 2 documentation showing where the issue was corrected.

 3 Is that a "where" as in which system or some other

 4 version of "where"?

 5      MR. VELKEI:  It calls for speculation to the

 6 extent that we're trying to guess what Ms. Lookman

 7 meant or what investigation she did.

 8      MR. STRUMWASSER:  This is her writing.

 9      THE COURT:  But this is the witness's writing.

10      MR. VELKEI:  Oh, we're at the next one above?  I'm

11 sorry.  Forgive me, your Honor.

12      THE WITNESS:  I was just asking if there was

13 anything in addition other than what she had sent from

14 Anna.

15      MR. STRUMWASSER:  Q.  I'm sorry?

16      A.  If there was any other documentation.

17      Q.  And she responded saying no, right?

18      A.  She said all the documentation she had was

19 attached.

20      Q.  You have much more experience than I with this

21 e-mail system.  Do you see any evidence of an

22 attachment?

23      A.  She was referring to -- if you look on the

24 second page, this is actually an inserted screen print

25 from the QicLink system.  And that's what she was
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 1 referring to as an attachment.

 2      Q.  Is it a screen scrape?

 3      A.  You could possibly call it that.

 4      Q.  Do you know whether the problem that

 5 Ms. Lookman identifies in the October 15th, 12:33 p.m.

 6 e-mail was ever reported to the Department of

 7 Insurance?

 8      A.  I do not.

 9      Q.  We're now back in the big -- one of the big

10 binders.  We're at Exhibit 110, if you would, please.

11      A.  Okay.

12      Q.  First of all, I have a nomenclature question

13 for you.  On the second page, 828, in the question

14 itself, we have the examiner recounting for you --

15 recounting some of the information she got from the

16 company.

17          And it says -- she gives a number of group

18 claims denied, 582,642, and group claims closed without

19 payment, 165,293.  Do you see that?

20      A.  Mm-hmm.

21      Q.  Under what circumstances does it say, "Claim

22 closed without payment" without being denied?

23      A.  It could be closed because the allowable

24 amount was applied to the member's deductible if they

25 had not met their annual deductible; therefore, it's
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 1 their responsibility to pay that amount, and the health

 2 plan doesn't owe it to the provider.

 3          It could be closed without payment if there

 4 was a recovery due.

 5          It could be closed without payment if we were

 6 requesting additional information from the submitter.

 7          That's all I can think of at this moment.

 8      Q.  So if PacifiCare requests additional payment

 9 from the claimant, it simultaneously requests the

10 information and closes the claim?

11      A.  It's closed, yes.

12      Q.  And then, if the claimant sends in the

13 information, we get a new 01 record; is that it?

14      A.  No.  We reopen the claim.

15      MR. VELKEI:  Excuse me, your Honor.  Is this

16 gentleman recording something, or is that just a

17 wireless --

18      MR. STRUMWASSER:  It's not a recording device.

19      MR. VELKEI:  Okay.  All right.  Sorry for the

20 interruption.

21      MR. STRUMWASSER:  Although, I hasten to add, if it

22 was, it would be legal.

23      MR. VELKEI:  We'll cross that bridge when we come

24 to it.

25      THE COURT:  Why don't we take a five-minute break.
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 1 That really broke my concentration.

 2      MR. VELKEI:  Sorry, your Honor.

 3      THE COURT:  That's okay.  Let's just take five

 4 minutes.

 5          (Recess taken)

 6          (Mr. Kent no longer present)

 7      THE COURT:  All right.  We're back on the record.

 8          Go ahead.

 9      MR. STRUMWASSER:  Thank you, your Honor.

10      Q.  So, Ms. Norket, we were in the numerology of

11 counting claims when last we tuned in.

12          As I understand it, a claim arrives at

13 PacifiCare, and it's a claim; you now have a claim.

14 And if the claim is denied, then the number of denied

15 claims is increased by one, right?

16      A.  If it's denied, yes.

17      Q.  And if it is appealed, the claim is reopened,

18 right?

19      A.  It's only reopened if we agree with the appeal

20 or dispute and we're going to do something to adjust

21 that claim.

22      Q.  So "reopen" is kind of a misnomer then.  It's

23 kind of like -- "reopen" doesn't mean you're looking at

24 it again.  "Reopen" really means you are reversing it,

25 right?
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 1      A.  We're reprocessing, adjusting.

 2      Q.  So if the appeal comes in and your folks look

 3 hard at it and spend a couple of days and come to the

 4 conclusion that you're going to uphold the denial, that

 5 claim was never reopened?

 6      A.  Correct.  We would send out a letter.

 7      Q.  If it is reopened, that is to say, you

 8 re-adjudicate it, is the number of denied claims

 9 reduced by one?

10      A.  No.

11      Q.  So is it safe to say that the number of claims

12 you count is greater than the number of claims that

13 were submitted?

14      A.  We would view that as two different

15 submissions.  One would be the original claim

16 submission.  The second would be the rework submission.

17      Q.  So when I break my arm and I go to the doctor

18 and he or she provides a service on Bastille Day, that

19 one service on that one date of service could actually

20 be multiple claims in your system?

21      A.  It would depend on the circumstance.

22      Q.  Of course.

23      A.  Right.

24      Q.  Now, if you send out a response to a claim

25 saying, "We need more information" -- are you with me
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 1 so far?

 2      A.  Yes.

 3      Q.  I believe you testified that you considered --

 4 you will then close that claim at that moment, right?

 5      A.  If we require additional information, we would

 6 close that claim.

 7      Q.  And now I send in the resulting information,

 8 and you are satisfied, and you re-adjudicate and pay

 9 the claim.

10          Is it fair to say that that one service on

11 that one day of service would generate a denied claim

12 and a paid claim?

13      A.  That is correct.

14          Can I add to that?

15      Q.  Sure.

16      A.  The claim number is still the claim number.

17 It really means that it would result in two worksheet

18 numbers associated with that claim number -- just to

19 clarify a little.

20      Q.  So we were in Exhibit 110 a few minutes ago.

21 And under 1, the first bullet point at the bottom of

22 Page 828 explains that the field, "Date Ack Letter

23 sent," A-C-K, "was requested by the Department."

24          Now, is that field, something called "Date Ack

25 Letter Sent," is that a field in RIMS?
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 1      A.  It wouldn't be something that appears on the

 2 screen that the examiners use.

 3      Q.  Is it a piece of information that is sometimes

 4 captured?

 5      A.  I'm not certain.

 6      Q.  And you say -- that is to say, PacifiCare

 7 says, "but it is not available for reporting at this

 8 time."

 9          By the way, Ms. Norket, did you contribute to

10 the response that is Exhibit 110?

11      A.  You know, I may have.  I really don't recall.

12      Q.  Because it was e-mailed to Ms. David by

13 Mr. Orejudos, this would have been in your jurisdiction

14 in terms of what your responsibility was with the

15 market conduct '07 exam?

16      A.  This was very early in the exam, I would say,

17 because Francis was still there.  I may have provided

18 information to them, but I didn't -- I didn't write

19 this response.

20      Q.  Can you tell that from the style of the

21 writing?

22      A.  Well, I would have signed it.  All of the

23 referrals that I actually wrote the response, I would

24 have signed.

25      Q.  I just want to be clear here.  In some cases,
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 1 the only version we have is an e-mail version that is

 2 unsigned, just as this one is.  So I don't -- I don't

 3 know whether you have further information about whether

 4 the absence of a signature here precludes you from

 5 having participated or not.

 6      A.  I can recall all of the claims referrals that

 7 came to me directly.  And I either prepared the

 8 response or someone who reported to me prepared the

 9 response and I reviewed.  I would have signed all of

10 those.

11      Q.  You say that the -- excuse me.  PacifiCare

12 says that the date acknowledgment letters are sent out

13 is not tracked in RIMS.  Do you see that?

14      A.  Yes.

15      Q.  I want to make sure that I understand exactly

16 what is and is not being said here.  Is any date around

17 acknowledgment being tracked in RIMS?

18      A.  The receipt date is captured in RIMS.

19      Q.  How about the date the acknowledgment letter

20 is printed?  Is that captured in RIMS?

21      MR. VELKEI:  What time period?  During this

22 period?

23      MR. STRUMWASSER:  Yes, during this period.

24      THE WITNESS:  I don't know.

25      MR. STRUMWASSER:  Q.  "Had to be queried
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 1 manually."  What was going to be queried manually?

 2      A.  Looks like the response means that -- because

 3 of the next sentence that says, "It can only" -- "It

 4 can be only provided on an individual claim basis," I

 5 think what that means is a query would be to look for

 6 one individual acknowledgment letter related to a

 7 claim.

 8      Q.  Look where?

 9      A.  I'm not sure.

10      Q.  Do you know whether you were the source of the

11 information here, separate from drafting?  Were you the

12 source of the information at the bottom of 828, top of

13 829?

14      A.  I don't believe so.

15      Q.  You don't?

16      A.  No.  I think it probably would have been

17 Robert Eddy or someone from the reporting team.

18      Q.  That said, would the draft normally go through

19 you before it was sent to the Department?

20      MR. VELKEI:  Objection, vague.  This particular

21 draft or what drafts?

22      MR. STRUMWASSER:  A draft response on this subject

23 that was drafted by Mr. Eddy.

24      THE WITNESS:  Well, I don't know for sure that

25 Mr. Eddy wrote this.
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 1      MR. STRUMWASSER:  Q.  Fair enough.  Let me

 2 rephrase that.  This is a letter -- this is about the

 3 acknowledgment of claims, right?

 4      A.  I think it's about the report that was

 5 supplied.

 6      Q.  And the report that was supplied was about

 7 acknowledgment of claims; wasn't it?

 8      A.  I think the report that was supplied captured

 9 a lot of different data for the population of claims.

10      Q.  About claims processing?

11      A.  About the claims in general, you know, member

12 number, member name, et cetera.

13      Q.  My recollection is that you said you were the

14 business contact for the market conduct exam with

15 respect to claims issues; is that right?

16      A.  For claims but not specifically for claims

17 reporting.  That really falls outside my scope.

18      Q.  What does the phrase "claims reporting" mean?

19      A.  Refers to the group that I mentioned earlier,

20 operations control.  They do reporting for all of the

21 departments within the organization.  But claims is

22 definitely a department that they would pull data for.

23      Q.  So this is not a subject that would have

24 ordinarily been routed to you at least for review

25 before the answer went back; is that right?
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 1      A.  You know, they may have.  I can't recall

 2 specifically.

 3      Q.  Now, do you read this response to say that

 4 there were acknowledgment letters but that PLHIC cannot

 5 provide the data -- cannot provide the date of

 6 acknowledgment of a letter on an automated basis?  Is

 7 that a fair reading of this in your understanding?

 8      A.  Yes.

 9      Q.  Now, it turned out not to be true, right?

10      A.  You know, I really don't know.

11      Q.  Let's flip over to 113.

12      A.  Okay.

13      Q.  We've already looked at this one, right?

14      A.  Yes.

15      Q.  And we already noted that at the time of this

16 response in October that PacifiCare had determined that

17 Duncan had never printed the acknowledgment letters,

18 right?

19      A.  That was the information we were provided.

20      Q.  By whom?

21      A.  I believe the information was provided to me

22 personally by Paula Parker.

23      Q.  And what is Ms. Parker's capacity?

24      A.  She worked in IT in some capacity with the

25 imaging team.  I'm not really certain of her exact
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 1 role.

 2      Q.  Now, you were responsible for transition from

 3 the PacifiCare to the -- from the PacifiCare claims

 4 operation to the PacifiCare claims operation under

 5 United, right?

 6      A.  I was responsible for the claims processing

 7 piece.

 8      Q.  Acknowledgement is not a part of claims

 9 processing or it is?

10      A.  That would have been the accountability of

11 whoever handled the transition of the IDC to Duncan.

12 That would not have been in my purview of

13 responsibility as part of the transition.

14      Q.  Do you know who was responsible for that

15 transition?

16      A.  I do not.

17      Q.  Continuing in Exhibit 113, "To monitor and

18 ensure compliance with CIC Section 10133.66(c), we will

19 be submitting a request on 10/17/07 to have a weekly

20 report generated to ensure that acknowledgement letters

21 are sent timely," and so on.

22          By the way, did you participate in the

23 drafting of this response, 113?

24      A.  Yes, I did participate.

25      Q.  Is it a fair reading of the sentence I just
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 1 read from, that PLHIC is telling CDI that, from July

 2 2006 to January 2007 -- well, strike that.

 3          Is it a fair reading of this entire paragraph

 4 to say that PLHIC is representing to CDI that, from

 5 July 2006 to January 2007, PLHIC's vendor Duncan failed

 6 to send out acknowledgment letters but started sending

 7 them out in January?

 8      A.  That would have been my understanding from

 9 reading this document.

10      Q.  And when PacifiCare says "from July 2006," do

11 you understand that to mean starting July 1st, starting

12 August 1st?  What was the period in which Duncan was

13 not sending out?

14      A.  I couldn't tell you an exact date.  This is

15 the information that was provided to me, broad July

16 time frame.

17      Q.  And by whom was this information provided?

18      A.  I believe it was Paula Parker as well.

19      Q.  Is it fair to interpret this paragraph as

20 saying that, as of October 17th, 2007, PLHIC would be

21 getting a weekly report from Duncan to ensure

22 acknowledgment letters were being sent out?

23      A.  I don't know specifically it could come from

24 Duncan, but they're saying a report would be generated.

25      Q.  So when you say, "We will be submitting a
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 1 request on 10/17/07 to have a weekly report generated,"

 2 who is the "we" in that sentence?

 3      A.  I'm not certain.  It could have been Paula

 4 Parker was going to submit a request, Jose -- or it

 5 could have been Sue Lookman, who was also involved.

 6      Q.  I'm not asking who was actually going to do

 7 the job.  I'm asking what does the word "we" in this

 8 transmission from PacifiCare to the Department of

 9 Insurance mean?

10      A.  "We" would be the company.

11      Q.  That's how I read it, too.  So when you say

12 "We will be submitting a request," you wouldn't be

13 submitting a request to yourself, would you?

14      A.  It could be referred to that way.  I mean, if

15 we were submitting a request from one department to

16 another -- it could have been to our IT department,

17 where Paula worked.  It could have been to Duncan.  I'm

18 not sure who would have ultimately been accountable.

19          It could have been one or the other.  I really

20 don't know.  But our point was we wanted to ensure that

21 our letters were going out.

22      Q.  You would understand if the Department had

23 understood that to mean that you were going to ask it

24 of Duncan, who was understood to be an external entity

25 and who had screwed it up the first time?
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 1      MR. VELKEI:  I'm sorry.  Could you read that

 2 question back?

 3          (Record read)

 4      THE COURT:  Do you understand that question?

 5      THE WITNESS:  Yes, I understand how you could

 6 interpret that to mean we were asking that of Duncan.

 7      MR. STRUMWASSER:  Q.  Do you remember after the

 8 referral response came in that the Department asked to

 9 see samples of those acknowledgment letters that PLHIC

10 said were being sent out as of January 2007?

11      A.  Yes, I remember.

12      Q.  If we look at Exhibit 115, that is the

13 request?

14      A.  I have not seen this document before, but it

15 looks like that's the request.

16      Q.  And you knew that the request was made; you

17 just hadn't seen this document, right?

18      A.  Correct.

19      Q.  Were you aware that PLHIC was being asked to

20 provide ten sample acknowledgements?

21      A.  You know, I don't recall the exact number that

22 we were asked to provide.  But I know that we were

23 asked to pull some samples for the CDI.

24      Q.  Of your choosing, right?

25      A.  Yes, just examples of acknowledgment letters.
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 1      Q.  And the company was not able to provide

 2 samples of any acknowledgment letters, right?

 3      A.  Unfortunately, we were not.

 4      Q.  So let's take a look at 114 because nobody

 5 said these things were going to come in in

 6 chronological order.

 7      A.  Okay.

 8      Q.  Do you recall seeing this document, before?

 9      A.  I do not.

10      Q.  Were you aware that the -- substantially this

11 response was made?

12      A.  I was involved, actually, in the research of

13 this issue.  So in broad terms, I was aware of Jose's

14 response.  And so the sentence, "The plan is unable to

15 provide carbon copies of the letters at this time," did

16 you write that?

17      A.  I don't believe so.

18      Q.  Do you know why the phrase "carbon copy" is

19 used here?

20      A.  You know, I don't.

21      Q.  Do you see much carbon paper at PacifiCare

22 these days?

23      A.  I haven't seen --

24      MR. VELKEI:  Objection.

25      MR. STRUMWASSER:  Withdrawn.
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 1      THE WITNESS:  Does that exist anymore?

 2      MR. STRUMWASSER:  Q.  Ms. Norket, did PLHIC

 3 attempt to determine the reason that Duncan failed to

 4 print all those acknowledgment letters?

 5      A.  I believe they did.

 6      Q.  What was the reason?

 7      A.  I don't know that the details of that were

 8 really discussed with me, but I know that that was part

 9 of what Paula Parker and Sue Lookman were involved in.

10      Q.  You don't know what the answer was to the

11 question, "Why did this happen?"

12      A.  No.  All I wanted to know was what can we do

13 to fix it.

14      Q.  Prior to the referral from the Department, do

15 you know what efforts were being made to monitor

16 Duncan's sending out acknowledgment letters?

17      A.  I do not.

18          (Ms. Rosen left the courtroom.)

19      MR. STRUMWASSER:  272, your Honor?

20      THE COURT:  Yes.

21      MR. STRUMWASSER:  E-mail chain, PAC 0080947, dated

22 top date, November 29, 2007.

23          (CDI's Exhibit 272 marked for

24           identification)

25      THE COURT:  272 is an e-mail with the top date of
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 1 11/29/07.

 2      MR. VELKEI:  Your Honor, we'll be able to remove

 3 the confidentiality designation.

 4      THE COURT:  Okay.

 5      THE WITNESS:  Okay.

 6      MR. STRUMWASSER:  Q.  So without dwelling over the

 7 text of this, is it fair to assume from this e-mail

 8 exchange that a weekly report from Duncan was never

 9 implemented?

10      A.  From Duncan, yes, I agree.

11      Q.  Was a weekly report of that kind instituted

12 from anybody?

13      A.  I don't know.

14      Q.  Did anybody from PacifiCare, to your

15 knowledge, ever inform the Department that neither

16 Duncan nor anybody else was going to be providing the

17 weekly reports referred to in the response to the

18 referral?

19      A.  You know, I don't know because after the

20 involvement with the -- with responding to the

21 referrals and corrective action plans were scheduled to

22 be put into place, there were different groups of folks

23 that were assigned to each one of the corrective action

24 plans to work on.  So there was a specific team that

25 set out to work on the acknowledgment letter issue.
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 1 They may have responded.

 2          But that -- after the referral process was

 3 done and the response was sent, that's kind of where my

 4 involvement ended with the acknowledgment letters.

 5      Q.  So you weren't on the team for the corrective

 6 action plan on acknowledgements?

 7      A.  No.  I went back to my day job.

 8      Q.  Do you know who was on that team?

 9      A.  To the best of my recollection Maria Menacho,

10 Lori Wolfe, and Steven Anthony.  S-T-E-V-E-N,

11 A-N-T-H-O-N-Y.

12      THE COURT:  Are you doing okay?  Are you tired?

13      THE WITNESS:  I'm good.  We can go a few more

14 minutes.  Thank you for asking.

15      MR. STRUMWASSER:  Q.  There's a reference here to

16 Lason; is that right?

17      A.  Yes, I see that.

18      Q.  What was Lason's role going to be on the

19 acknowledgements issue?

20      A.  If we have what we refer to as secondary

21 documents that need to be imaged to go into the Imaging

22 Adhoc system, Lason also performs that service for us.

23 So they scan and index it to the member and claim

24 number.  And that would have been their role with the

25 acknowledgment letters, to do that.
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 1      Q.  What are secondary documents?

 2      A.  It can be a multitude of things.  Anything

 3 that's requested from the provider or the member in

 4 regards to processing a claim.

 5      Q.  What are primary documents?

 6      A.  Primary documents would be the claims

 7 submission.

 8      Q.  Anything else?

 9      A.  No.

10      Q.  Are the EOBs secondary?

11      A.  For purposes of our imaging system and what we

12 refer to as secondary documents that are sent to be

13 scanned there, the EOB would not be part of that.

14      Q.  If a claim had been denied because PacifiCare

15 needed additional information and the claimant

16 submitted the additional information, would that

17 information be secondary documents?

18      A.  It would be submitted as secondary documents.

19      Q.  So the plan was to have Lason scan and store

20 the secondary documents?

21      A.  Correct.

22      Q.  By the way, are there tertiary documents, or

23 is it secondary only?

24      A.  "Secondary" is just a term used, anything to

25 be imaged.
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 1      Q.  Where would the images go from Lason?

 2      A.  Could you be more specific?

 3      Q.  Yeah.  I mean, they're going to scan the

 4 documents.  Then what are they going to do with them?

 5      A.  With the hardcopy or with the image?

 6      Q.  The image.

 7      A.  The image would be stored on an optical server

 8 and would be available to be retrieved from the imaging

 9 filing system.

10      Q.  It would be in the Adhoc system?

11      A.  Yes.

12      Q.  Who has access to that?

13      A.  Employees within our department.

14      Q.  Is that a claims-department only?

15      A.  It's also used for other areas, but my

16 familiarity is only with what -- its use in the claims

17 department.

18      THE COURT:  Mr. Strumwasser, how much longer do

19 you think you have with this witness?

20      MR. STRUMWASSER:  I am now pessimistic about

21 finishing today.

22      THE COURT:  So my concern was that if this

23 happened, we probably ought to end early today so that

24 personnel can leave.

25          I was hoping it wouldn't happen.  It looked so
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 1 good at lunchtime.  You want to go about 15 more

 2 minutes or something so I can get everybody out of

 3 here?

 4      MR. STRUMWASSER:  Whatever your Honor wants.

 5      THE COURT:  How much longer do you think you have?

 6      MR. STRUMWASSER:  Hour and a half.

 7      THE COURT:  How much do you think you have?

 8      MR. VELKEI:  Ten minutes, five minutes

 9 potentially.

10      THE COURT:  Well, shall we just give it up?

11      MR. VELKEI:  It's okay with us.  I think if we can

12 just get the witness done by tomorrow morning -- she

13 has a flight to catch.

14      THE COURT:  Can we do that?

15      MR. STRUMWASSER:  Yes, I'm highly confident we can

16 finish tomorrow morning.

17      THE COURT:  All right.  We'll start at 9:00.

18          (Whereupon, the proceedings recessed

19           at 3:13 o'clock p.m.)

20

21

22

23

24

25
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 1 STATE OF CALIFORNIA     )
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21
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23

24

25
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 1 Wednesday, January 20, 2010         9:31 o'clock a.m.

 2                        ---o0o---

 3                  P R O C E E D I N G S

 4      THE COURT:  This is on the record.  This is before

 5 the Insurance Commissioner in the State of California

 6 in the matter of PacifiCare Life and Health Insurance

 7 Company.  This is OAH Case No. 2009061395,

 8 Agency No. UPA 2007-00004.

 9          Today's date is the 20th of January, 2010.

10          Counsel are present.  Respondent is present in

11 the person of Ms. Berkel.  And the witness is here.  If

12 she could state her name and spell it for the record.

13          You've been previously sworn, so you're still

14 under oath.  And then we can continue.

15      MR. STRUMWASSER:  Perhaps before that, may I put

16 on the record that I'm tendering the in camera

17 submission of the legal services request that

18 Mr. Masters testified to.

19      THE COURT:  Then I will also -- we had a long

20 discussion off the record about scheduling, which is

21 not really completed, so we'll it put on the record

22 when we know more.  Probably Tuesday of next week we're

23 going to be working on motions and those sort of

24 things, correct?

25          Okay.  Did you want to state your name and
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 1 spell it for the record.

 2      THE WITNESS:  Sure.  Lois, L-O-I-S, Norket,

 3 N-O-R-K-E-T.

 4                       LOIS NORKET,

 5          called as a witness by the Department,

 6          having been previously duly sworn,

 7          was examined and testified further

 8          as hereinafter set forth:

 9      MR. STRUMWASSER:  Q.  Good morning, Ms. Norket.

10      A.  Good morning.

11      MR. STRUMWASSER:  Let me show you and ask to have

12 marked for identification a document PAC 0542457.

13      THE COURT:  273.

14          (CDI's Exhibit 273 marked for

15           identification)

16      MR. STRUMWASSER:  Which is an e-mail chain with a

17 top date of October 24th, 2007.

18      THE WITNESS:  Okay.

19      MR. STRUMWASSER:  Q.  Do you recall seeing this

20 document before?

21      A.  I remember seeing the bottom half of this.

22 I'm certain I saw Jose's response previously.  I just

23 don't recall.

24      Q.  That's helpful, because I really only have a

25 question about the "Please review the attached letter"
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 1 paragraph.

 2          And we were talking before about -- off the

 3 record, about discovery, and this is one of those.  We

 4 don't -- I don't see any indication that there's an

 5 attachment here.  Do you?

 6      MR. VELKEI:  Michael, I don't think this witness

 7 can represent whether there was an attachment when we

 8 produced this.

 9      MR. STRUMWASSER:  Let's see.

10      Q.  I mean, Ms. Norket, it is the case that, when

11 there is an attachment, it typically shows up on the

12 routing block at the top, the to/from block, right?

13      A.  It could show up there, or it could show up in

14 the actual body of the e-mail as well.

15      Q.  I'm not trying to make a big deal about the

16 absence of the attachment.  I just -- I don't know what

17 was attached.  And I gather it wasn't attached to this

18 version of the e-mail, not for production purposes but

19 actually from being sent, as near as I can tell.

20          Is that your impression too?

21          Oh, I'm sorry.  There is an IV.gif.  I stand

22 corrected.

23          So my question to you is, what was the letter?

24 Do you recall?

25      A.  What I recall is it was a sample letter,
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 1 acknowledgment letter, receipt of a claim that was

 2 addressed to a provider.

 3      Q.  What was the nature of your concern here?

 4      A.  I stated in the e-mail I'm concerned the

 5 format of the provider information at the top may be

 6 listed differently than the actual letters that go out.

 7          And I think what I meant by that was the

 8 format of the letter -- it could have provider name,

 9 member ID, claim number.  And I wasn't sure if what

10 Brenda had sent to me had all of that information in

11 the same format or same order, I suppose.

12      Q.  Do you recall where you got the letter from

13 that you were addressing?

14      A.  You know, I have really applied some thought

15 to that.  And Brenda sent it to me.  There wasn't any

16 verbiage in her e-mail that she sent.  And I just can't

17 recall why she sent that to me.

18      MR. STRUMWASSER:  Ask to have marked as 274 an

19 e-mail chain, PAC 0032720, top date

20 September 25, '07.

21      THE COURT:  All right.  274 is an e-mail chain

22 with a top date of September 25th, 2007.

23          (CDI's Exhibit 274 marked for

24           identification)

25      THE WITNESS:  Okay.
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 1      MR. STRUMWASSER:  Q.  Okay.  So this starts with

 2 an e-mail from Mr. Orejudos on September 24, '07,

 3 saying that -- he's talking about "Referral Paid

 4 No. 02-TD."  That's one of the referrals from CDI,

 5 right?

 6      A.  Yes, I think so.

 7      Q.  And he says he hasn't responded because he

 8 only recently received confirmation that the

 9 acknowledgment date for the claim in question is not

10 available, right?

11      A.  Correct.

12      Q.  He says that you're going to need a corrective

13 action plan if the acknowledgment date is not

14 available, right?

15      A.  "...including corrective action plans," that

16 would apply to me, yes.

17      Q.  The "Sue" in that e-mail is Ms. Lookman?

18      A.  Correct.

19      Q.  Is Ms. Lookman in claims or IT or somewhere

20 else?

21      A.  Well, she's currently in a department called

22 "Leveraging Technologies" that falls under the umbrella

23 of claims.  But during this time frame, you know, she

24 may have been a claims employee in California or she

25 could have been an IT employee.  I'm not really
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 1 certain.  But her job was to handle -- she was our

 2 QicLink system expert, if you will.

 3      Q.  You mean she was your RIMS expert?

 4      A.  Yes.

 5      Q.  And I see just above this e-mail on the second

 6 page that she signs -- her block signature for e-mail

 7 purposes is "Leveraging Technologies."  I had thought

 8 that was a company.  That's a division or a department

 9 of United?

10      A.  Yes.

11      Q.  And that phone number looks like a United

12 phone number, in-house?

13      A.  Looks like a telephone number in Cypress,

14 California, yes.

15      Q.  So at the end of the Orejudos e-mail of the

16 24th, what he's asking for is a corrective action plan

17 from you and a corrective action plan from Ms. Lookman?

18      MR. VELKEI:  Objection, document speaks for

19 itself.

20      THE COURT:  It's all right.

21          If you know.

22      THE WITNESS:  I think he's probably unclear,

23 really, who the CAP should come from.  So he's saying

24 if it applies to me or to Sue.

25      MR. STRUMWASSER:  Q.  You think he's looking for



2416

 1 one CAP, but the question is whose jurisdiction is it?

 2      A.  Well, it's really a shared responsibility

 3 because we would not actually program the system to do

 4 what needed to be done.  We would work with Sue,

 5 potentially TriZetto, to make that happen.

 6      Q.  So she replies -- Ms. Lookman replies that she

 7 thinks the CAP should come from claims, right?

 8      A.  That's correct.

 9      Q.  And that you're going to need a report from

10 Claims Exchange --

11          "Claims Exchange," is that a program?

12      A.  Yes.

13      Q.  So not to be a first-grade teacher about it,

14 but the "E" in "Exchange" should probably be

15 capitalized, right?

16      A.  Yes.

17      Q.  -- and a new process implemented to issue a

18 manual acknowledgment; is that -- that means that --

19 you tell me if I'm getting this right.  She's saying,

20 "We're going to need a CAP that will result in the

21 generation of a new report from Claims Exchange," and

22 that claims identified in that report will now require

23 a manual acknowledgment letter?  Is that what she's

24 saying?

25      MR. VELKEI:  Objection, misstates the document.
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 1 The concern I have, your Honor, is it's characterizing

 2 an e-mail.  The document is the document.

 3      THE COURT:  She can say what it meant to her.

 4          And that's -- you can't really ask her what it

 5 meant to somebody else.

 6      MR. STRUMWASSER:  I understand.  I'm not asking

 7 her what the author said.  I'm asking her what she

 8 understood the author to have said.

 9      THE COURT:  That's fine.

10          With that understanding, do you remember the

11 question?

12      THE WITNESS:  It's clear as mud.  Can you repeat

13 it, please?

14      MR. STRUMWASSER:  Q.  Let me do this.  Again, I'm

15 just trying to figure out the meaning.  Okay?  And the

16 challenge here I don't think is so much in drafting and

17 an author's intent kind of a problem.  It's a problem

18 of understanding the system and what was in place and

19 how you do stuff.

20          So we have the principle here that somebody

21 thinks there should be a CAP to address the problem

22 that Mr. Orejudos has talked about, right?

23      A.  Yes, Francis felt there should be a CAP.

24      Q.  Ms. Lookman is saying that she thinks the CAP

25 should come from the claims department, right?



2418

 1      A.  Yes.

 2      Q.  And you understand her to say that a new

 3 report will be needed from Claims Exchange as a part of

 4 that CAP; the CAP will result in a new report generated

 5 from Claims Exchange, right?

 6      A.  I think that's what she's recommending.

 7      Q.  And that the CAP should also produce a process

 8 to issue a manual acknowledgment, right, manual

 9 acknowledgment letter, right?

10      A.  That's her recommendation, yes.

11      Q.  For claims that are aged before they are

12 entered into RIMS, right?  That's whom the recipients

13 of that letter will be, right?  That the claimant of a

14 claim that was aged before it was entered into RIMS

15 would be getting these manually generated

16 acknowledgment letters, right?

17      A.  Correct.

18      Q.  Now, what does it mean, what does the phrase

19 mean "claims that are aged before they are entered into

20 RIMS"?

21      A.  I would assume she means after the 15-day

22 requirement.

23      Q.  So a claim comes in on January 15th -- January

24 1st, rather, and here it is January 16th, and the claim

25 has not made its way into RIMS?  Is that what your
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 1 understanding of that phrase is?

 2      A.  Yes, that could happen.

 3      Q.  Under what circumstances?  And we're talking

 4 here about early 2007.

 5      A.  If -- we monitor Claims Exchange to ensure

 6 that that doesn't happen if it's received into Claims

 7 Exchange timely.  But there could be instances -- we

 8 also do pricing, I think we discussed yesterday, Claims

 9 Exchange.  And it could be there was difficulty

10 receiving the pricing timely if we relied on the vendor

11 to provide that information.

12          There could be a provider mismatch where we

13 have people who actually do that research, so we get

14 the provider information in and the TIN doesn't match

15 the address, for example, that we have on file.  They

16 would reach out to network management to get

17 verification on that.  So there are some processes.  I

18 wouldn't say they would take 16 days, but they could

19 potentially.

20      Q.  And "TIN" was taxpayer identification number?

21      A.  Yes, sir.

22      Q.  My recollection of your testimony yesterday

23 was that the claim was -- would be entered -- if it was

24 a manual claim, it would be entered into Claims

25 Exchange, and that would then be fed into RIMS; is that
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 1 right?

 2      A.  Correct.

 3      Q.  So putting that together with what you just

 4 said, I gather that the point is that, if the Claims

 5 Exchange process took an unusually long time, then it

 6 might not get into RIMS within 15 days?

 7      A.  That's rare, but it could happen, yes.

 8      Q.  Now, if a claim got into RIMS within five days

 9 and for some reason it did not get paid or denied in

10 the next ten days, during this period, would RIMS know

11 enough to generate an acknowledgement letter by the

12 15th day, saying, "This will acknowledge your claim"?

13      MR. VELKEI:  Calls for speculation, lack of

14 foundation.

15      THE COURT:  If you know.  If you understand the

16 question.

17      THE WITNESS:  I understand the question, but I

18 can't really recall at what time frame we were certain

19 that that was happening off the top of my head today.

20 But that should be the concept, yes.

21      MR. STRUMWASSER:  Q.  So there was a time when it

22 wasn't happening, and there was a time that it did

23 happen -- was happening?

24      A.  That was my understanding.

25      Q.  And the time when it was happening was after
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 1 the time that it wasn't happening?

 2      A.  Say that one more time?

 3      Q.  The sequence then was, there was a time when

 4 it wasn't happening, these automatic acknowledgment

 5 letters.  Then subsequent to that, the process was

 6 changed such that the automatic acknowledgments were

 7 happening?

 8      A.  That was my understanding yes.

 9      Q.  And now let's take a look at your response at

10 9:41 a.m. at the bottom of Page 1 of the Exhibit 274.

11      THE COURT:  There is a confidential designation.

12 I assume that that can be removed on that?

13      MR. VELKEI:  Yes, your Honor.

14      MR. STRUMWASSER:  Q.  Now, you had the impulse I

15 had, which was, "Can you help me understand this

16 better?"  And you make the -- in the third sentence you

17 make the observation, even if it got into QicLink/RIMS,

18 after the 15th day, you would still rather that there

19 be a letter than that there not be any letter -- a late

20 letter rather than there not be any letter at all,

21 right?  That's what you're saying there?

22      A.  Correct.

23      Q.  Then you say, "I also checked with Lori Wolfe,

24 and she was not aware of the report process you

25 described in the other e-mail."
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 1          What report process are you referring to?

 2      A.  I don't know.

 3      Q.  I think I know what happened.  You tell me

 4 whether this is the case.  I think you read

 5 Ms. Lookman's e-mail describing the report process you

 6 needed, and you asked Ms. Wolfe whether we already have

 7 it, and she wasn't aware of it.  Is that about what

 8 happened?

 9      A.  That could have been the case.

10      Q.  Then you say, "This was not included in" --

11 "This was not included in the transition."

12          And by "the transition," you mean the process

13 that you oversaw after the acquisition of transitioning

14 the claims operations from Cypress to San Antonio?

15      A.  Lori Wolfe was actually the manager at that

16 time who was accountable for Claims Exchange.  So she

17 actually handled that part of the transition.  So

18 that's why I referred to her to say, "Did this happen?

19 Are you doing this?  Did it transition?"

20          And I think that information came from her.

21      Q.  And you say you're not sure if this process --

22 and I take it that's the Lookman-proposed process --

23 "would be foolproof because we work aged claims on a

24 priority."

25          What does that mean, "we work aged claims on a
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 1 priority"?

 2      A.  Any claim that is approaching the 30 days --

 3 of course, we manage inventory every day.  So if you

 4 receive claims that, for whatever reason, have an older

 5 received date, those fall to the top of the list, so to

 6 speak, or rise to the top of the list.  And those are

 7 our priority, to get those out.

 8      Q.  That's really -- you give an example of that

 9 in the last sentence of your e-mail that, if you get a

10 claim that's over 30 days old, you make every effort to

11 get it out the door that day.  That's because it would

12 be a high priority?

13      A.  That is correct.

14      Q.  Then Ms. Lookman replies at 12:07 that she

15 recalls hearing about -- I gather it means the process,

16 during management meetings -- well, is that right?  The

17 "it" in that first sentence, the "Unfortunately"

18 sentence, is that she recalls hearing about this

19 process?

20      A.  That's the way I read it.

21      Q.  She can't find any documentation of the

22 process?

23      MR. VELKEI:  Objection, calls for speculation.

24 That's what the document says.  But again, she's not in

25 this witness's head.
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 1      THE COURT:  If you know.

 2      THE WITNESS:  That's what she stated in the

 3 document.

 4      MR. STRUMWASSER:  Q.  Here's my problem.  You have

 5 explained, and it makes eminent sense -- really, it's

 6 the only way it can be read -- that Ms. Lookman was not

 7 describing an existing process.  She was describing a

 8 process that needed to be implemented.  And now she's

 9 saying she can't find any documentation for the process

10 that needs to be implemented in the future.

11          Is there a confusion here on her part?

12      A.  I think what she is saying is she worked with

13 claims, but she wasn't necessarily in claims.  And she

14 remembered that they had a process for Claims Exchange

15 and pulling a report, but she couldn't find any

16 documentation of that.

17          And Robert Burke was also in the department we

18 talked about yesterday, operations control, who was

19 responsible for producing report requests.  So that

20 would be my understanding of what she was telling me

21 there.

22      Q.  Now Claims Exchange belonged to the claims

23 department, right?

24      A.  Yes, it did.

25      Q.  And Mr. Burke was in a whole different -- this
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 1 report department, right?

 2      A.  Correct.

 3      Q.  That was not in claims, right?

 4      A.  No, sir.

 5      Q.  So the report that she believes Robert Burke

 6 pulled, were those the reports that were pulled for the

 7 market conduct exam itself?

 8      A.  I don't believe so.

 9      Q.  You think he pulled some other report for

10 other purposes?

11      A.  It looks to me like it was just an operational

12 daily report.

13      Q.  Then Ms. Lookman replies at 1:25 p.m., "I

14 think you can open up a report request and have a new

15 daily report created" -- in Claims Exchange, I take it,

16 to manually send the letters?  Is that the correct

17 reading of that e-mail?

18      A.  That's the way I would read it.

19      Q.  So your understanding of the absence of

20 documentation is that she is saying that she couldn't

21 find any documentation on how to generate that kind of

22 a new report request?

23      A.  No.  I think what she was referring to is she

24 couldn't find any documentation of what the process

25 should be.  You know, you get the report, you send a
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 1 letter.

 2      Q.  Then you reply at the top of the chain you're

 3 not referring to a report request.  You want to see the

 4 system changed to send an acknowledgment letter that's

 5 more than 15 days old out of the QicLink/RIMS system,

 6 right?

 7      A.  That's what I was saying there, yes.

 8      Q.  So if we put Mr. Orejudos' original e-mail

 9 with yours -- excuse me -- Ms. Lookman's first e-mail

10 with yours, she's saying, "In order to take care of

11 this problem Mr. Orejudos has identified, we need to do

12 a manual acknowledgment."

13          And you're saying at the end of this exchange,

14 "No.  What we need to do is make sure that RIMS

15 generates the letters."  Is that a fair read?

16      A.  That was my recommendation, yes.

17      Q.  Is that what happened?

18      A.  You know, there was a project team I think I

19 mentioned to you yesterday that took over the

20 acknowledgment letters.  And I know that they created a

21 manual process.  I don't know all the specifics of

22 that.  But there was a manual process that was created

23 at a later date.

24      Q.  So as far as you know, the suggestion that

25 RIMS be responsible for automatically generating the
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 1 acknowledgment letters after 15 days or before the 15th

 2 day, that never happened?

 3      A.  No.  I believe that, from what I understand

 4 from reading how the program works, is that it does

 5 send a letter.  I just wasn't aware of it at that time.

 6      MR. STRUMWASSER:  I'm going to ask to have marked

 7 as 258 -- no, excuse me, 275 --

 8      THE COURT:  Correct.

 9      MR. STRUMWASSER:  -- e-mail exchange

10 PAC 0032751, top date September 25, '07.

11      THE COURT:  E-mail with the top date of September

12 25, '07, which is the same date as this last one.  So,

13 the subject on this one is "Scanned Documents."  And

14 the subject on the prior one was "Referral Paid."

15          (CDI'S Exhibit 275 marked for

16           identification)

17      THE COURT:  And may I remove the confidential

18 designation?

19      MR. VELKEI:  Yes, your Honor.

20      MR. STRUMWASSER:  Q.  Ms. Norket, the version I've

21 circulated of this -- and there will be a couple of

22 others like it -- have some horizontal lines through

23 it.  We were breaking in a new printer, and it wasn't

24 performing perfectly.  So let's just understand that

25 there are four horizontal lines almost margin to margin



2428

 1 that are not an original part of the document.

 2      THE COURT:  Okay.

 3      THE WITNESS:  Okay.  I've read it.

 4      MR. STRUMWASSER:  Q.  We're still on claim

 5 acknowledgements, right?

 6      A.  Correct.

 7      Q.  Mr. Orejudos is saying that the response

 8 regarding the acknowledgement letter date cannot be

 9 determined and that therefore the response can't be

10 submitted until you have a corrective action plan,

11 right?

12      A.  That's correct.

13      Q.  Then you reply that, as you have previously

14 said about acknowledgment letters sent from QicLink,

15 "Claims does not own this functionality."  And I take

16 it by "this functionality," you mean QicLink?

17      A.  I was referring to the ack letter generation

18 functionality.

19      Q.  I see, okay.  Am I correct then, you think

20 that that functionality belongs to IT?

21      A.  Yes.  And in this regard, IT being those who

22 support the QicLink or RIMS system.

23      Q.  That's not Ms. Wolfe.  She's a claims person

24 on QicLink, right?

25      A.  Correct.  She was my peer.
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 1      Q.  So who would be the IT owner of QicLink for

 2 this purpose?

 3      A.  I'm really unsure who it would have been at

 4 that point in time.  TriZetto, of course, is the

 5 vendor.  We would have worked with them.  Probably Sue

 6 Lookman.  Could have been Daniel Rodriguez,

 7 D-A-N-I-E-L,-R-O-D-R-I-G-U-E-Z.  Or it could have

 8 been -- yesterday, you know, I mentioned Laksman

 9 [phonetic].  I said I don't know how to spell his name.

10 Could have been any of those three at that time.

11      Q.  And then you say that an IT project will have

12 to be opened and that you and Ms. Andrews discussed the

13 issue with Ms. Lookman; is that right?

14      A.  Actually, it looks like it was Sue Berkel.

15      Q.  Who initiated that conversation, do you

16 recall?

17      A.  I would say probably Raynee did.

18      Q.  Do you know why she did?

19      A.  She was keeping Sue apprised of what was going

20 on.

21      Q.  In this period, Ms. Berkel was CFO?

22      A.  I -- I'm not sure what her title was at the

23 time.

24      Q.  But she had special responsibilities with

25 respect to this issue?
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 1      MR. VELKEI:  Objection, vague.

 2      MR. STRUMWASSER:  Q.  The acknowledgements issue?

 3      MR. VELKEI:  "Special responsibilities"?  Vague.

 4      THE COURT:  Do you understand the question?

 5      THE WITNESS:  If you could state what you mean by

 6 that.

 7      MR. STRUMWASSER:  Q.  We have here an issue of

 8 failure to generate acknowledgment letters, right?

 9      A.  An issue that we couldn't provide that, yes.

10      Q.  At this maturity of the issue, would you

11 normally take that issue to the chief financial officer

12 of the company?

13      MR. VELKEI:  Could you read that question back?

14          "At this maturity"?

15          (Record not read)

16      MR. STRUMWASSER:  Of the issue.

17      Q.  At this stage of development of the issue,

18 would you normally take this issue to the chief

19 financial officer of the company?

20      MR. VELKEI:  Vague.

21      THE COURT:  Do you understand the question?

22      THE WITNESS:  I think so.

23          I mean, Sue was the person who was interfacing

24 with the Department.  And so, you know, our

25 responsibility was just to keep her apprised if we felt
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 1 there was an issue.

 2      MR. STRUMWASSER:  Q.  That was really why I was

 3 asking that.  That was very helpful.  Thank you.

 4          And then, you explained that a claims examiner

 5 in the claims department logs the claim, but they have

 6 no ability to confirm whether or not an acknowledgment

 7 letter went out, right?  That's what you're saying

 8 here?

 9      A.  Correct.  By the time a claim gets to the

10 claims examiner, they don't really have control of

11 that.  That should have occurred before that claim fell

12 in their queue to process.

13      Q.  And then you again recommended that there

14 should be an automatic function to generate that out of

15 RIMS, right?

16      A.  Yes.  And indeed there was.

17      Q.  Oh, and I see that -- I see.  Mr. Orejudos

18 says, "You mean Sue Lookman," as I did.  And you

19 explained there, as you did here, "No, Sue Berkel."

20      A.  Correct.

21      Q.  Now, let me see if I have the sequence of

22 events here.  From July 2006 to July 2007, [sic] we now

23 know that acknowledgment letters were not printed and

24 not sent out, right?

25      MR. VELKEI:  Objection, misstates the testimony,
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 1 lack of foundation.

 2      THE COURT:  Is that correct?

 3      THE WITNESS:  Can you repeat the dates one more

 4 time?

 5      MR. STRUMWASSER:  Q.  Sure.  July 2006 to January

 6 2007.

 7      A.  You know, we looked at that referral

 8 yesterday.  I believe that those were the dates.

 9      Q.  Sure.  I mean, let's -- we'll give you the --

10      MR. VELKEI:  Michael, those actually were not the

11 dates in that document.

12      MR. STRUMWASSER:  Q.  Let's take a look at Exhibit

13 113.  Read to yourself the last paragraph of the first

14 page of that exhibit.

15      A.  Yes.  The dates were July 2006 until January

16 2007.

17      Q.  And I believe you testified yesterday that you

18 weren't sure whether that meant July 1 or July 31,

19 January 1 or January 31, correct?

20      A.  That is correct.

21      Q.  So subject to that uncertainty, we know that,

22 at least from July 31st through January 1st, there were

23 no claims printed and maybe also July 1 to January

24 31st, we don't know exactly when.

25      MR. VELKEI:  No claims printed?
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 1      MR. STRUMWASSER:  Q.  I mean, no acknowledgments.

 2          Thank you, Mr. Velkei.

 3      MR. VELKEI:  Acknowledgment letters.

 4      MR. STRUMWASSER:  Q.  Acknowledgment letters.

 5          Thank you.

 6          As far as you know, were acknowledgment

 7 letters sent out in February 2007?

 8      A.  That was the understanding that I had.

 9      Q.  From whom or what did you get that

10 understanding?

11      A.  Probably it was Paula Parker.

12      Q.  Paula Parker?

13      A.  Yes, mm-hmm.

14      Q.  I'm sorry.  Did you identify her yesterday?

15 Do we know who she is?

16      A.  Yes.

17      Q.  So starting in February, there are

18 acknowledgment letters going out -- February, March,

19 April, May and so on.

20          In October 2007, CDI asks you for ten

21 exemplars, ten examples of those, right?

22      MR. VELKEI:  "You" being the company?

23      MR. STRUMWASSER:  Yeah, of course, the company.

24      Q.  You might want to consult 115.

25      A.  Yes, on 10/17/07.
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 1      Q.  And in fact, the company comes back and says,

 2 "We can't give you any sample letters" -- "any of the

 3 letters," right?

 4      A.  I believe that was our response.

 5      Q.  Do you know any reason why PacifiCare couldn't

 6 have produced ten selected or randomly sampled or

 7 however sampled letters from the stream of letters that

 8 went out starting in February 2007?

 9      MR. VELKEI:  Objection.  This has been asked and

10 answered.  This was that whole carbon copy issue I

11 thought we spent about an hour on yesterday.

12          This is referencing Exhibit 114?

13      MR. STRUMWASSER:  That is the issue, but I'm now

14 asking her why it is they did not, in response to the

15 referral, give the Department --

16      THE COURT:  All right.  I'll allow it.

17      THE WITNESS:  From what I recall, the letters that

18 went out through the system that were produced and

19 mailed by Duncan during that time frame, there wasn't a

20 copy of that that was kept and stored in our imaging

21 system at the time.

22          And sometime around this time frame in October

23 or -- I can't really remember the date, to be honest

24 with you.  That's when we opened a prompt request with

25 IT to request that a copy be made of that letter and be
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 1 stored in our imaging system.

 2      MR. STRUMWASSER:  Q.  What is a prompt request?

 3      A.  A prompt request is an IT request that will

 4 require funding and an estimation of hours it would

 5 take to do the program changes.  That's what that would

 6 mean.

 7      Q.  So as of October 17th, the fax from this date,

 8 there was no copy, no image, carbon or otherwise, there

 9 was just no copy at PacifiCare of whatever

10 acknowledgment letters went out; is that right?

11      A.  Right.  We could provide a template of what

12 that letter would look like, with the, you know,

13 pertinent provider and claim information.  But an

14 actual hardcopy we could not produce.

15      Q.  Was there an audit trail of the production of

16 the letters?

17      MR. VELKEI:  Objection, vague as to "audit trail."

18      THE COURT:  Do you know what that means?

19      THE WITNESS:  Can you provide your definition of

20 that?

21      MR. STRUMWASSER:  Q.  I mean, "audit trail" is not

22 an exotic term.  You've heard that many times, right?

23      A.  I assume you mean was there a report

24 identified.

25      Q.  Or was data captured such that an auditor or
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 1 somebody could come back and reconstruct that

 2 information?

 3      A.  Right.

 4      Q.  With that understanding, was there an audit

 5 trail documenting the actual production and

 6 distribution of the letters?

 7      A.  It appears to me that, when we responded to

 8 this general inquiry, 4-TD, that we were stating as of

 9 10/17 we were going to have a weekly report generated

10 to ensure there was an audit trail, to use your term.

11      Q.  Going forward?

12      A.  Going forward, yes.

13      Q.  Sitting here today, can you state

14 affirmatively that acknowledgment letters went out for

15 claims that took more than 15 days from February to

16 October of 2007?

17      A.  In the context of acknowledgment letter, you

18 know, I can't say that I personally was there when they

19 were printed and mailed.  But I can say that was what

20 my understanding was at the time.

21          And also, since this time, I have understood

22 that we were acknowledging claims to providers in other

23 methods.

24      Q.  So you have no personal knowledge, and I

25 understand that, of acknowledgment letters February
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 1 through October 17th, let's say.  But you got

 2 information from Ms. -- let me do it the other way.

 3          Who would be a person who have personal

 4 knowledge of the sending out of acknowledgment letters?

 5      A.  Someone at Duncan.

 6      Q.  Okay.  Do you know who at Duncan, by any

 7 chance?

 8      A.  No, I afraid I don't.

 9      Q.  Was the issue regarding -- strike that.

10          When was the issue regarding acknowledgment

11 letters resolved, as you understand it?

12      MR. VELKEI:  Objection, vague.  I think we had a

13 couple issues, which is whether they were sent and then

14 whether carbon copies were imaged.

15          Could you just be more specific?

16      MR. STRUMWASSER:  Let us not now perpetuate the

17 notion, the phrasing "carbon copies."

18      Q.  To the best of your knowledge, when was the

19 issue of failure to send acknowledgment letters

20 resolved?

21      MR. VELKEI:  Objection, vague.

22      THE COURT:  Overruled.

23          Do you understand?

24      THE WITNESS:  You're referring to actual hardcopy

25 acknowledgment letters, correct?
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 1      MR. STRUMWASSER:  Q.  Yes.

 2      A.  From my understanding, when this was

 3 identified as an issue, they should have started

 4 printing and being mailed in February of 2007.  That's

 5 what I was told.

 6      MR. STRUMWASSER:  I'd like to have marked as --

 7 276?

 8      THE COURT:  Correct.

 9      MR. STRUMWASSER:  -- an e-mail chain, PAC 0542468,

10 top date February 4, 2008.

11      THE COURT:  All right, 276 will be marked.

12          (CDI's Exhibit 276 marked for

13           identification)

14      THE COURT:  It's an e-mail with the top date of

15 February 4, 2008.

16      MR. VELKEI:  Your Honor, there's -- seems to be

17 another e-mail chain at the back.  I don't know if that

18 was -- this is supposed to be part of that one.  It's

19 dated February of '07.

20      THE COURT:  Is that supposed to be?

21      MR. STRUMWASSER:  Yes.  I understand.

22      MR. VELKEI:  You wanted to include that?

23      MR. STRUMWASSER:  Yeah, I understand that.

24      THE COURT:  Any objection to the confidentiality

25 being --
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 1      MR. VELKEI:  No, your Honor.

 2      MR. STRUMWASSER:  The Bates numbers are

 3 consecutive.

 4      MR. VELKEI:  I just raise the issue whether these

 5 are two separate documents.

 6      MR. VELKEI:  Appears that the second document may

 7 have in fact been forwarded as part of the first.

 8      THE WITNESS:  Okay.

 9      MR. STRUMWASSER:  Q.  So the first thing that has

10 to be said about this document is we have an answer to

11 the question, how do you spell Mike's name?

12      A.  Yes.

13      Q.  "Nakashoji"?

14      A.  "Nakashoji."

15      Q.  So at the bottom of Page -- of the front page,

16 2468, Mr. Valenzuela -- who is Mr. Orejudos' successor,

17 right?

18      A.  Correct.

19      Q.  He's asking for information in order to make a

20 response to a CDI referral, right?

21      A.  Yes.

22      Q.  And he says he's, "trying to confirm the date

23 that we corrected the issue regarding issuance of

24 acknowledgment letters on RIMS claims older than 15

25 days."
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 1          This is the same topic we've been talking

 2 about, right?

 3      A.  Correct.

 4      Q.  And he asks Mr. Nakashoji and Ms. -- Vavra?

 5      A.  Vavra, yes.  V-A-V-R-A.

 6      Q.  That was a tease for you.  N-A-K-A-S-H-O-J-I.

 7      A.  Yes.

 8      Q.  And that very same Mr. Nakashoji asks

 9 Ms. Andrews, "Any idea on this one?"  Is that right?

10 Is that whom he's addressing in the 2:31 p.m. e-mail?

11      A.  That's correct.

12      Q.  And she gets back and says that you're working

13 on it, right?

14      A.  Right.  I think there's a little confusion

15 there of what she thought I was working on.  But that

16 was her response, yes.

17      Q.  What was her confusion?

18      A.  What I was working on was the actual prompt

19 request to have the letter imaged.

20      Q.  Okay.  So this entire e-mail chain starts with

21 Mr. Valenzuela asking for a question regarding the RIMS

22 fix and ends with something entirely different, right?

23      A.  Yes.

24      Q.  Did you ever get back to Mr. Valenzuela and

25 tell him what date, quote, "We corrected the issue
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 1 regarding the issuance of acknowledgment letters on

 2 RIMS claims older than 15 days," unquote?

 3      A.  You know, I think by this point in time, in

 4 2008, there was already the project team that was

 5 established for acknowledgment letters.  And I think he

 6 probably really would have worked with Maria Menacho,

 7 Lori Wolfe, and Steven Anthony.

 8      Q.  So that's not the corrective action team.

 9 That's the team that did what the corrective action

10 team specified should be done?

11      A.  They were the ones who worked on what their

12 recommendation was to fix the issue.  At some point in

13 time, the prompt request that I had initiated was

14 closed because that project team came up with a

15 different alternative for the acknowledgement letters

16 that they implemented.

17      Q.  Okay.  I'm confused again.  The prompt request

18 was, I thought, a request for the programming necessary

19 to generate images of acknowledgment letters that had

20 already gone out.  Am I mistaken about that?

21      A.  No, that's correct.  It wasn't for the

22 initiation of the acknowledgment letter itself.

23      Q.  That changed to RIMS?  It was not for the

24 change to RIMS regarding initiation of the

25 acknowledgment letters, right?
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 1      A.  Right.

 2      Q.  So I guess the next question is, who wrote the

 3 prompt request to change RIMS?

 4      A.  Well, I don't think that RIMS needed to be

 5 changed programming-wise.  The programming was there.

 6 It appears to me it just needed to be turned on --

 7      Q.  There was a procedure change?

 8      A.  -- for lack of a better term.  Yes.

 9      Q.  You don't do a prompt request to change a

10 procedure, right?

11      A.  No.  I think you would probably do a service

12 request.

13      Q.  Who did the service request?

14      A.  I don't know.  Again, I would have assumed

15 Paula Parker, because she was engaged in that.

16      Q.  Did you ever submit your prompt request?

17      A.  Yes, I did.

18      Q.  Was it approved?

19      A.  You know, I can't recall the final outcome

20 because it was eventually canceled.

21      Q.  When was it canceled?

22      A.  I don't know.

23      Q.  By whom?

24      A.  I don't know.  It could have been me.  But I

25 can't recall exactly.
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 1      Q.  It could have been you, but you don't recall?

 2      A.  Right.  To do a prompt request, it's

 3 actually -- there's a system that you go in and you put

 4 in all the information why it's required, your

 5 justification.  And then it goes through -- goes to

 6 whoever the department is, the IT department who would

 7 be responsible for doing the work.

 8          And they do a cost estimation on the number of

 9 hours it would take to complete that.  Then it goes for

10 approval.  And I believe in this case, it would have

11 been Sue to approve that.

12      Q.  Ms. Berkel?

13      A.  Yes, mm-hmm.

14      Q.  And --

15          I know, your Honor, we're looking for a time

16 to break.  I'm close here.

17          Do you know how your request costed out?

18      A.  I don't.

19      Q.  Do you know why the prompt request was

20 withdrawn or dropped?

21      A.  Yes, because the project team that I talked

22 about earlier for acknowledgement letters, for working

23 on that CAP, they came up with an alternative to have

24 those letters actually printed in our office and have

25 one copy scanned and imaged because we do have a
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 1 scanner in our San Antonio location -- to have that

 2 done, and then the letters mailed out from our

 3 mailroom.

 4      Q.  And the scanning would then -- was that a

 5 docDNA function?

 6      A.  No.  It would be an Imaging Adhoc function.

 7      Q.  And that was a prospective fix, right?  Going

 8 forward, the process that generated the letter would

 9 also generate an image that could be saved, right?

10      A.  That is correct.

11      Q.  But the prompt request that you described a

12 moment ago was, I thought, to -- was a retrospective

13 fix to get images of the letters that had gone out

14 before the RIMS procedure was changed.  Am I

15 misunderstanding that?

16      A.  I believe so.  The prompt request would have

17 been from the day it was initiated or implemented.  It

18 would have been a go-forward basis.  It would not have

19 been retrospective.

20      THE COURT:  All right.  Let's take a 15-minute

21 break.

22          (Recess taken)

23      THE COURT:  Okay.  We'll go back on the record.

24          Go ahead.

25      MR. STRUMWASSER:  Q.  Ms. Norket, I want to make
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 1 sure that I now know the state of the acknowledgement

 2 situation.  Is it -- if Ms. David were to send a fax to

 3 PacifiCare, to Mr. Valenzuela, today, much like Exhibit

 4 115, saying, "Give me ten examples of acknowledgment

 5 letters that went out between February of 2007 and

 6 January of 2008," would the company's response be, "We

 7 don't have copies of those"?

 8      MR. VELKEI:  Your Honor, I'm just going to

 9 interpose an objection, lack of foundation, calls for

10 speculation

11      THE COURT:  If you know.

12      THE WITNESS:  I don't know specifically, no.

13      MR. STRUMWASSER:  Q.  Assuming that there were

14 acknowledgment letters that went out, let's say, in

15 July of 2007 -- which is your understanding that there

16 were, right?

17      A.  Correct.

18      Q.  And let's just say that there was a series

19 of them of which one was necessarily the first one.  So

20 the -- if I refer to the first acknowledgement letter

21 to go out in the month of July 2007, that would be a

22 discrete document.  We don't know who the provider is.

23 We don't know anything about it, but there would have

24 been a first document to go out, right?

25      MR. VELKEI:  Objection, vague.
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 1      THE COURT:  Do you understand the question?  There

 2 would have been a first letter.

 3          Correct?

 4      MR. STRUMWASSER:  Exactly.

 5      THE WITNESS:  Again, that's not my area of

 6 expertise.  I am under the understanding that all of

 7 that takes place before it gets within the department

 8 that I manage.

 9      MR. STRUMWASSER:  Q.  But you testified that it's

10 your understanding that there were acknowledgment

11 letters, right?

12      MR. VELKEI:  During what period?

13      MR. STRUMWASSER:  Q.  From February through

14 October of 2007, right?

15      A.  That's what my contact had told me, yes.

16      Q.  So I'm not getting cute or anything, but I'm

17 just trying to identify a specific one of those.  Okay?

18 The very first one that made it to the mailbox in July

19 of 2007 -- there was such a letter necessarily as a

20 matter of logic, right?

21      MR. VELKEI:  Objection, vague, lack of foundation,

22 calls for speculation.

23      THE COURT:  I think I could probably take official

24 notice that, if there was one, then there was a first

25 one.
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 1      MR. VELKEI:  Your Honor, here's the problem.  And

 2 I don't want to make a speech, but this witness has

 3 testified, based on my sitting here, that she prepared

 4 this referral response in October of 2007.  She got

 5 information about the status of acknowledgment letters.

 6 She wasn't involved in preparing them, sending them

 7 out.

 8          And he is asking a bunch of questions about

 9 were they sent and -- if it's an issue about what her

10 understanding was when she prepared the referral

11 response, that's fine.  But this is going way beyond

12 that.  And it seems there's a different witness that

13 should be asked these questions.

14          That's why I continue to make these

15 objections, your Honor.

16      MR. STRUMWASSER:  Almost none of those factual

17 statements there were correct.

18      MR. VELKEI:  I disagree.

19      THE COURT:  All right.  I can see.

20      MR. STRUMWASSER:  How about this, your Honor --

21      THE COURT:  All right.

22      MR. STRUMWASSER:  We'll build on your Honor taking

23 official notice that, if there were claims in July,

24 there would have been a first claim.  Okay?

25      THE COURT:  Okay.
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 1      MR. STRUMWASSER:  So --

 2      MR. VELKEI:  Claims in July?

 3      MR. STRUMWASSER:  I mean acknowledgement letters.

 4      THE COURT:  If there were 15-day acknowledgment

 5 letters in July, there would have been a first one.

 6      MR. VELKEI:  All right.

 7      MR. STRUMWASSER:  Q.  So if Ms. David asked the

 8 company today --

 9      THE COURT:  Who?

10      MR. STRUMWASSER:  Ms. David is Towanda David, the

11 person who sent Exhibit 115.

12      THE COURT:  Okay.

13      MR. STRUMWASSER:  Q.  If Ms. David asked the

14 company today for that Acknowledgment Letter No. 1 in

15 July, could the company respond as far as you know?

16      THE COURT:  If you know.

17      MR. VELKEI:  Same objections.

18      THE WITNESS:  I do not know.

19      THE COURT:  Move on.

20      MR. STRUMWASSER:  Q.  To the best of your

21 knowledge, are there today copies of acknowledgement

22 letters or images of acknowledgment letters that went

23 out from February of 2007 through January of 2008?

24      MR. VELKEI:  Same objections.

25      THE COURT:  Well, these are now the ones
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 1 subsequent to the acknowledgement letters that were not

 2 produced because of Duncan?

 3      MR. STRUMWASSER:  That's right.

 4      THE COURT:  All right.

 5          Do you know?

 6      THE WITNESS:  Can you repeat that, please?

 7      MR. STRUMWASSER:  Let me just give you the basis

 8 of my understanding.  Then we can figure out whether

 9 it's right or not.

10          As I understand it, the company figured out

11 that Duncan hadn't been printing the acknowledgement

12 letters and that it would require some kind of a

13 process in order for there to be copies of the

14 acknowledgement letters that are sent out

15 prospectively.  Am I right about that?

16      A.  Yes.

17      Q.  And your prompt request was intended to put in

18 place a process so that the company would have those

19 copies of the acknowledgment letters going forward,

20 right?

21      A.  That's correct.

22      Q.  And we now know that that prompt request did

23 not result in the production of copies between at least

24 February of 2007 and January of 2008, right?

25      A.  Correct.
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 1      Q.  So I guess the only residual question I have

 2 is, do you know of any other process by which United --

 3 excuse me -- PacifiCare would have copies of

 4 acknowledgment letters that went out February '07

 5 through January '08?

 6      THE COURT:  If you know.

 7      THE WITNESS:  No, I don't.

 8      MR. STRUMWASSER:  Q.  Okay.  Ms. Norket, is it

 9 your understanding that, when there is an

10 acknowledgement letter, that that letter becomes a part

11 of the claim file?

12      A.  I don't know that I would necessarily consider

13 that part of the claim file for purposes of what we do

14 within our department because that occurs prior.

15      Q.  You understand that there is a regulation that

16 the Department requires the company to maintain a claim

17 file?

18      A.  Not specifically.

19      Q.  Do you, in your position, get training in

20 California Fair Claims laws?

21      A.  Yes.

22      MR. STRUMWASSER:  I'd like to have marked as

23 Exhibit --

24      THE COURT:  277.

25      MR. STRUMWASSER:  -- 277 an e-mail chain,
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 1 PAC 0138717, with the top date of July 11, '07.

 2      THE COURT:  All right.  This 277 is an e-mail with

 3 the top date of July 11th, 2007.

 4          (Plaintiffs' Exhibit 277 marked for

 5           identification)

 6      THE WITNESS:  Okay.

 7      MR. STRUMWASSER:  Q.  In the first e-mail, July 9,

 8 2:25 p.m., on the second page, you are asking

 9 Mr. Morris, "...why we are getting so many aged cases";

10 is that right?

11      A.  Correct.

12      Q.  What are these aged cases you are referring

13 to?

14      A.  It would be reworks requests that were sent in

15 through correspondence.

16      Q.  Mr. Morris responds.  He says he's not quite

17 sure why they're so old, but his initial thought was

18 that these are coming from the network PPO in

19 prescription solutions queues -- Q-U-E-U-E-S -- in

20 docDNA that are going through a huge cleanup effort

21 with files going back to 2006.  Do you see that?

22      A.  Yes.

23      Q.  First of all, what is the PPO queue in docDNA?

24      A.  Are you referring to the network PPO queue?

25      Q.  Yes.
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 1      A.  I really don't know.

 2      Q.  What is the -- what do you know about the huge

 3 cleanup effort going back to 2006?

 4      A.  I'm not really sure.

 5      Q.  You don't know of any cleanup effort in

 6 docDNA going back to 2006?

 7      A.  You know, it seems there was an issue, but I

 8 can't recall the specifics of it.

 9      Q.  And then you ask Ms. Herrera and Ms. Acosta

10 and Ms. Sanchez for examples of the aged reworks,

11 right?

12      A.  Yes, mm-hmm.

13      Q.  And Mr. Morris -- and you get -- Ms. Sanchez

14 sends you a list of some of the reworks, right?

15      A.  She sends the REVA case numbers, yes.

16      Q.  And you can then bring them up yourselves on

17 your screens, right?

18      A.  Yes.

19      Q.  So Mr. Morris gets back to you and says,

20 "Okay.  I figured out who is sending these.  They are

21 looking like they are coming from the Texas claims

22 queue in docDNA that we recently jumped all over."

23          Do you know what Texas claims queue they had

24 recently jumped all over?

25      A.  Well, from reading further up in the e-mail
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 1 chain, it appears it's an overpayment queue.

 2      Q.  Now, the word "TX," which I take it means

 3 Texas, right?

 4      A.  Yes.

 5      Q.  Is that a reference to the San Antonio office,

 6 or is that a reference to Texas jurisdictional claims?

 7      A.  You know, I don't know.  It could be

 8 either/or.

 9      Q.  What do you know about the overpayments issue

10 in mid 2007?

11      A.  I don't recall.

12      Q.  And docDNA is the software that is being used

13 by Lason; is that right?

14      A.  Yes, I believe so.

15      MR. STRUMWASSER:  May have --

16          (Mr. Kent leaves the courtroom)

17      MR. STRUMWASSER:  Can I have marked as 278

18 e-mail PAC 041764.

19      THE COURT:  All right.  Exhibit 278 is an e-mail

20 that starts August 20th, 2007.

21          (CDI's Exhibit 278 marked for

22           identification)

23      MR. STRUMWASSER:  Let me also ask to have marked

24 at the same time a table, looks like a spreadsheet

25 printout, PAC 0062029.
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 1          I'm going to ask that the witness take a look

 2 at them together because it is my belief that that is

 3 the attachment to the e-mail.

 4      THE COURT:  All right.  279 is a document that has

 5 a date of 11/8/09 on it -- excuse me, '07.  I'm not

 6 sure if I misread it or misspoke it.  11/8/07.

 7          (CDI's Exhibit 279 marked for

 8           identification)

 9      THE COURT:  May I remove the confidential

10 designation?

11      MR. VELKEI:  Yes, your Honor.

12      THE WITNESS:  I don't believe this is the

13 attachment that goes with this document.

14      MR. STRUMWASSER:  Okay.

15          One second.  So have we marked 280?

16      THE COURT:  Yes.  It's 279.  There's no 280 yet.

17      MR. STRUMWASSER:  279 is the e-mail?

18      THE COURT:  No, 278 is the e-mail.  279 is the

19 little "PacifiCare docDNA queue status."

20      MR. STRUMWASSER:  Q.  Have you had a chance to

21 look at 278, the e-mail?

22      A.  Yes, I have.

23      Q.  So the reason I thought that it was the

24 attachment is there was an identification of the

25 attachment on the sixth line of the e-mail at the top.
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 1 Do you see that?

 2      A.  Mm-hmm, yes.

 3      Q.  "DocDNA Consolidated 8.10.07 .xls," it's my

 4 understanding that -- I thought that this was the

 5 attachment.

 6          First of all, tell us what you understand 279

 7 to be.

 8      A.  279?

 9      Q.  Yeah, the table.

10      A.  It looks like it's a docDNA queue status as

11 of -- it's very small font, so I'll try to read it --

12 as of 11/08/07 that shows the different queue names and

13 then a description of what's in those queues, how many

14 California PPO documents were there, total number of

15 documents for all states, and then the percentage that

16 are California.

17      Q.  So you're familiar with this format, these

18 kinds of reports that are in 279?

19      A.  Well, the docDNA report that I receive is

20 different from this.  But I have seen something similar

21 to this before.

22      Q.  So would it be safe to assume that the

23 attachment to 278 would be a table like 279 but with an

24 earlier date?

25      A.  Well, I -- I'm uncertain that I can say that
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 1 for sure, because Amy Martinez actually sent the first

 2 attachment to me.  And her subject was "Reworks Daily

 3 Receipts Graph."

 4          So Amy, during this time period, was a team

 5 lead that reported to one of the supervisors who

 6 reported to me.  And part of her accountability was to

 7 track rework inventory.  And so I think she would have

 8 sent me a rework receipts graph and not this -- she

 9 would never have produced this document.

10      Q.  Good.  That's very helpful.  Thank you.

11          So as a part of her -- actually, it looks like

12 she sent you something, and you didn't get the -- well,

13 let's start over.

14          August 20, 2007 on the second page, she sends

15 you, "Here is the" -- she sends you an e-mail saying,

16 "Here is the updated chart to include last week's

17 numbers."

18          So I take it that you and she had been talking

19 about the growing inventory in docDNA?

20      A.  Not docDNA but rework.

21      Q.  Rework.  Got it.  Then she forgot the

22 attachment, and she sends it to you.

23          And then you observe "quite a spike last

24 week."  By "spike," you mean that there was an increase

25 in the inventory of reworks?
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 1      A.  There was a spike in the receipt of reworks

 2 over ten days.

 3      Q.  And "spike" meaning there was an increase in

 4 the number over the prior weeks?

 5      A.  Right.

 6      Q.  And at this point, you observe that spike and

 7 forward it and respond not only to -- well, strike

 8 that.

 9          You forward that information to Ms. Andrews

10 and Ms. Vonderhaar, right?

11      A.  Well, at this point, I don't -- it doesn't

12 look like I sent Amy's graph, that I actually attached

13 a copy of a docDNA report for that time period similar

14 to the one in Exhibit 279.  So I think that's where the

15 confusion is.

16          There were actually two attached documents,

17 but -- this one is not either one of those, but it is a

18 representation of what the one I would have forwarded

19 would look like.

20      Q.  Very good.  And Ms. Vonderhaar responds

21 expressing concern about the increased volume of aged

22 receipts over ten days, right?

23      A.  Correct.

24      Q.  And she asks whether you have any idea --

25 whether you or Ms. Andrews have any idea why that is,
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 1 right?

 2      A.  Correct.

 3      Q.  And you respond, saying, "Part of it is

 4 related to the system being down last week."

 5          What system was down that prior week?

 6      A.  It looks like it was RIMS that was down.

 7      Q.  But you don't have any present recollection?

 8 You're just inferring from the --

 9      A.  Right, from what I'm reading from the e-mail.

10      Q.  Mary is who?

11      A.  It would have been Mary Aconis, A-C-O-N-I-S.

12      Q.  She's one of the team leaders that reports to

13 one of the supervisors who reports to you?

14      A.  No.  She was my peer.  And at this point in

15 time, she had a lot of accountability.  She had the

16 mailroom, but she also had the mail research team.

17      Q.  So under what circumstances would she have a

18 rework -- have responsibilities for a rework?

19      A.  Her team would have worked -- you know, during

20 this time frame, it could have been a couple different

21 things.  They could have received faxes that they would

22 have entered into REVA as correspondence for us, and it

23 could have been images that they were receiving in

24 their docDNA queue as well.

25      Q.  And you then say to Ms. Vonderhaar and
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 1 Ms. Andrews, "We are also having problems with not

 2 receiving images in docDNA."

 3          What problems were you having?

 4      A.  Well, there is a connection between the docDNA

 5 system and imaging.  So you don't really have the image

 6 in doc DNA.

 7          But it looks like there was an issue of making

 8 that connection with the document and the image.  The

 9 image wasn't coming up for that document, is the way I

10 read the e-mail.

11      Q.  And you had brought this up to REVA support.

12 Who in REVA support?

13      A.  Probably Richard Morris.

14      Q.  And he -- probably he told you that a lack of

15 resources makes it difficult to push documents through,

16 right?

17      A.  Yes.

18      Q.  "Push documents through," that's the phrase

19 that he or whoever else you talked to used?

20      A.  Obviously, because I put it in quotations.

21 Yes.

22      Q.  I'm just saying, you were quoting him or

23 whoever else it was that you got this from?

24      A.  Correct.

25      Q.  Do you know what resources were lacking?
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 1      A.  I don't.

 2      Q.  So where you say, "I am attaching a copy of

 3 the docDNA report I get weekly," is that a report in

 4 the format of Exhibit 279?

 5      A.  You know, at the time, it may have looked like

 6 that.  That's not what I receive now.  But I would say

 7 it was in the same format then.

 8      Q.  As of August 20 of 2007, there were 841 claims

 9 documents over 15 days currently in the queue, right?

10      A.  Rework documents.

11      Q.  Right.

12      A.  Right.

13      Q.  Is each document one claim, or may it be that

14 multiple documents refer to one claim?

15      A.  It could really be anything related to a

16 claim.  So it may not necessarily be a claim rework.

17 It could be an inquiry on a claim.  But claims-related

18 documents, correspondence-type documents.

19      Q.  And these all would have been California PPO

20 claims, right?

21      A.  I don't think so.  It would have been all the

22 states that we are responsible for.

23      Q.  Do any other states have 15-day acknowledgment

24 statutes?

25      A.  That is our internal guideline, so we process
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 1 that for all states.

 2      Q.  How widespread was the problem of receiving

 3 images in docDNA?

 4      A.  I don't know.

 5      Q.  How widespread was is for purposes of your

 6 work?

 7      MR. VELKEI:  Vague as to time.

 8      MR. STRUMWASSER:  Okay.

 9      Q.  2007?

10      A.  I couldn't tell you that far back.

11      Q.  But there were other kinds of documents that

12 were also lost in docDNA besides just claim documents,

13 right?

14      MR. VELKEI:  Objection, misstates the witness's

15 testimony, assumes facts not in evidence.

16      THE COURT:  Sustained.

17      MR. STRUMWASSER:  Q.  Were there other documents

18 than claim documents that were lost in docDNA?

19      MR. VELKEI:  Same objection.  I don't think

20 there's been any testimony about anything being lost.

21      THE COURT:  Sustained.

22      MR. STRUMWASSER:  Q.  I'm going to define "lost"

23 for you for a second.

24      A.  Okay.

25      Q.  For purposes of these questions about docDNA,
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 1 "lost" means a document which was processed by docDNA

 2 and could not be accessed by the programs that your

 3 procedures assumed would be accessible to.  You got

 4 that?

 5      A.  Say it one more time.

 6      Q.  Let me break it down a little further.

 7          What programs do you have, what platforms do

 8 you have that are supposed to be able to access docDNA

 9 documents?

10      A.  What programs or --

11      Q.  -- platforms?

12      A.  Yeah.  I don't really know that I understand

13 that.  I mean, it interfaces with Imaging Adhoc, but it

14 doesn't tie to another platform or application.

15      Q.  So if one opens up the Imaging Adhoc

16 application, can one see documents that were stored in

17 docDNA?

18      A.  That were received through docDNA.

19      Q.  So that's maybe the best question of all.  At

20 what point does docDNA become involved in a document

21 that is -- that comes into PacifiCare?

22      A.  You know, I'm not the expert on how that

23 happens.  Correspondence is received, imaged, input

24 into docDNA.  That's, simple terms, is how I understand

25 it.
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 1      Q.  Nevertheless, in 278, you are describing that,

 2 "We are having problems not receiving documents" --

 3 "receiving images in docDNA," right?

 4      A.  Right.

 5      Q.  So may I safely assume that you or your staff

 6 or both would seek to access documents that were --

 7 access images in docDNA, right?

 8      A.  Through docDNA.

 9      Q.  So when you said here "receiving images in

10 docDNA," it would have been more precise to say

11 documents -- "receiving images through doc DNA"; is

12 that fair?

13      A.  Yes.

14      Q.  Did you ever hear it said within PacifiCare

15 that documents were lost -- documents that had been

16 processed in docDNA were lost?

17      A.  Yes.

18      Q.  What documents had you heard were lost?

19      A.  I think that the correct term to use would be

20 "misrouted."  All of the documents were there.  It was

21 just understanding that they had been maybe routed to

22 the incorrect queue and couldn't be retrieved.

23      Q.  And what documents are you aware of that were

24 misrouted?

25      A.  The one thing that comes to mind was medical
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 1 records that had been requested.

 2      Q.  Anything else?

 3      A.  That would be the primary one.  That was what

 4 affected me the most in processing reworks was, when we

 5 had requested medical records, the provider had sent

 6 them, for whatever reason they got misrouted to another

 7 queue, you know, maybe medical bill review or something

 8 like that, and we didn't have them to do what we needed

 9 to do.

10      Q.  Did you ever here that COCCs that members had

11 sent in were misrouted?

12      A.  I believe so.

13      Q.  Did that affect your work as a -- in rework?

14      A.  It could have, yes.

15      MR. STRUMWASSER:  For an Exhibit 280, e-mail

16 PAC 0543044, dated November 7, 2007.

17      THE COURT:  Exhibit 280 is an e-mail with the top

18 date of November 7th, 2007.

19          (CDI's Exhibit 280 marked for

20           identification)

21      THE WITNESS:  Okay.  I read it.

22      MR. STRUMWASSER:  Q.  I'm sorry.  Did you say --

23      A.  I'm finished, yes.

24      Q.  Thank you.  Do you recognize this document?

25      A.  Not specifically, but it does have my name on
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 1 it.

 2      Q.  You don't have any doubt that you sent it,

 3 right?

 4      A.  No, I don't.

 5      Q.  First of all, you -- this is apparently about

 6 questions from Coleen's e-mail.  Is "Coleen" Coleen

 7 Vandepas?

 8      A.  I would assume so.

 9      Q.  And No. 1 is, "Missing medical records

10 affected all PHS states, including California."

11          What are missing medical records, for purposes

12 of this response?

13      A.  Medical records that had been requested by the

14 plan.

15      Q.  So a claim comes in, and an examiner

16 determines that you need medical records; is that

17 right?  Is that who would make that determination?

18      A.  That is correct.

19      Q.  And would that be typically for determination

20 of whether there was a preexisting condition that was

21 excluded?

22      A.  That could be one reason.  Yes.

23      Q.  What other reasons?

24      A.  If our medical bill review department

25 requested it from us when we sent the claim over for
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 1 review.

 2          An example would be if the authorization was

 3 for three days in the hospital but they ended up

 4 staying four, would they increase the authorization to

 5 the four days based on medical necessity, review from

 6 the medical records, something like that.

 7      Q.  Actually, medical necessity could be another

 8 reason for asking for medical records, right?

 9      A.  It could be.  They wouldn't -- those would

10 primarily be requested from our medical bill review

11 team, but it's possible.

12      Q.  Then on Item 8, numbered 8, "Documents sent to

13 Lason to be scanned and imaged as secondary documents

14 were not being indexed to the correct claim or member

15 file in imaging."

16          "Documents sent to Lason" refers to the docDNA

17 process?

18      A.  Yes.

19      Q.  This phenomenon of them not being indexed to

20 the correct claim or member file, that's the misrouting

21 that you described a moment ago?

22      A.  I believe so.  It's part of it, yes.

23      Q.  "A new process has been put in place where a

24 cover sheet providing the member number and claim

25 number are sent with each document to be scanned and
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 1 indexed."  Are you familiar with that process?

 2      A.  Yes.

 3      Q.  Whose idea was it?

 4      A.  It was mine.

 5      Q.  Do you know when that process was put in

 6 place?

 7      A.  I don't recall.

 8      Q.  Do you know whether it solved the docDNA

 9 misrouting problem?

10      A.  I think that it significantly improved our

11 access to retrieve documents.

12      Q.  But you don't think it completely solved the

13 problem?

14      A.  You know, it still would not solve the issue

15 of routing it to the right queue necessarily because,

16 if you're reviewing medical records, you could say, "Do

17 I send it to claims, or do I send it to MBR," medical

18 bill review.

19          So research would still have to be done on the

20 front end by the person working that docDNA queue.

21          But for purposes of secondary documents, I

22 think it completely solved that issue.

23      Q.  Item 12, "There were images for all PHS

24 states, including California, that were not transmitted

25 from Lason to PHS.  These have been routed and have
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 1 either been worked or are in queue to be work.  Lason

 2 was provided additional training documents and training

 3 to ensure they know where to route these."

 4          First of all, is this addressing a problem

 5 that was not fixed by the process change you described

 6 in 8?

 7      A.  You know, I really can't recall what the issue

 8 was there.

 9      MR. VELKEI:  In fairness, Michael, the issues are

10 identified in that e-mail from Coleen.  I don't know if

11 you have a copy to provide the witness.  Otherwise,

12 she's speculating about what the issue was.

13      MR. STRUMWASSER:  Q.  Have you completed your

14 answer?

15      A.  I'm really not certain on what that particular

16 issue was.  I don't think that would have been related

17 to what I discussed earlier.

18      Q.  With respect to the Item 8 that we talked

19 about a moment ago, your good idea was to put a cover

20 sheet with the member number and claim number on it.

21 And those would then be OCR'd with the balance of the

22 document, right?

23      A.  "OCR," meaning?

24      Q.  Optical character recognition.  It could be

25 scanned in a way that would make it possible for you or
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 1 your staff to retrieve the number from a terminal?

 2      A.  Yes.  And this applied to secondary documents

 3 only.

 4      Q.  And so a COCC is a secondary document?

 5      A.  In most cases, I wouldn't consider it as a

 6 secondary document because "secondary document," to me,

 7 means -- I am the claim examiner; I have utilized

 8 Documents 1, 2, 3, 4 to be able to process this claim.

 9 I now need to send those to be scanned and attached to

10 this claim number and imaging.  That would be a

11 secondary document.

12          A COCC could be part of that, but it could be

13 something that was received with the initial submission

14 of the claim.  I mean, sometimes that occurs.  Or it

15 could have been sent to our membership accounting

16 department, and it would have been a primary document

17 to them.  So it could be either way.

18      Q.  But a COCC that is sent in after the claim has

19 been sent should be treated as a secondary document; is

20 that right?

21      A.  That is correct.

22      Q.  Here's the reason why I'm asking you the

23 question about 8 in conjunction with 12.  The solution

24 you came up with for 8, this notion of "let's put the

25 number on here so it can be retrieved," suggests a
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 1 process in which there's not a need for anybody to

 2 figure out anything.  There's no human need to index

 3 the document.  It's indexed by the member and claim

 4 number already, right?  These secondary documents all

 5 have the member and claim number on them?

 6      A.  Well, No. 8 refers to secondary documents.

 7 No. 12 looks like it refers to new documents, to me.

 8      Q.  A new document being the claim?

 9      A.  Or correspondence.

10      Q.  I thought I knew what a secondary document

11 was.

12      A.  You're right on secondary document.  I'm

13 talking about No. 12, on new documentation.

14      Q.  We had this really instructive exchange last

15 night -- actually afternoon, in which I asked you about

16 what a secondary document was.  And I got the

17 impression that it was anything that came in after the

18 claim had been filed, that the claim was the primary

19 document and subsequent things were secondary, right?

20      A.  Right.

21      Q.  So correspondence not attached to the claim

22 should be secondary, shouldn't it?

23      A.  After it's reviewed and -- it should already

24 be imaged.  But you're going to index it and use that

25 for the rework that you're working on; then I would



2471

 1 categorize it as a secondary document.  So for purposes

 2 of what we're talking about, yes.

 3      Q.  So what are the documents you think that are

 4 involved in 12, if you know?

 5      MR. VELKEI:  I'm just going to object.  Calls for

 6 speculation.  There is a document that says what those

 7 issues are, and this is a response to those issues.

 8          Subject to....

 9      THE COURT:  Do you remember?

10      THE WITNESS:  I don't.

11      THE COURT:  All right.

12      MR. STRUMWASSER:  Q.  Nevertheless, 12 implies

13 that there is a process in which human beings do some

14 indexing; is that a fair inference from the answer in

15 12?

16      A.  Doesn't look like indexing to me.  It looks

17 like there's routing.

18      Q.  So the human beings in question are Lason, and

19 they are the ones who are doing routing, right?

20      A.  Correct.

21      Q.  They look at a document and say, "This is a

22 claims department.  This is a medical billing

23 record" --

24      A.  Review.

25      Q.  -- "review document.  This is a membership
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 1 document," whatever it is.  They look at that, and then

 2 they put a code on the record that then sends it to a

 3 queue, right?

 4      A.  Yes.

 5      Q.  And is it -- and apparently, the people who

 6 were doing that from Lason required additional training

 7 and documentation, right?

 8      A.  That's what the document states, yes.

 9      Q.  Do you have any personal recollection that

10 around November of '07 Lason was given additional

11 training and documentation?

12      A.  I wasn't involved.

13      MR. STRUMWASSER:  I'm going to do one more

14 document and then break, if that's all right.

15      THE COURT:  It's okay.  But then we're not coming

16 back at 1:00 o'clock.

17      MR. STRUMWASSER:  Let's come back at 1:00 o'clock.

18 I'm done.

19      THE COURT:  All right, thank you.

20          (Whereupon, the luncheon recess taken

21           at 12:03 o'clock p.m.)

22

23

24

25
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 1                    AFTERNOON SESSION

 2          (Whereupon, all parties having been

 3           duly noted for the record, with

 4           the exception of Mr. Velkei and

 5           Mr. Strumwasser, the proceedings

 6           resumed at 1:08 o'clock p.m.)

 7                        ---o0o---

 8      THE COURT:  All right.  We'll go back on the

 9 record.

10          And Mr. Gee, did you want to call another

11 witness?

12      MR. GEE:  Yes, your Honor.  The Department calls

13 Martin Sing, who has been designated as the PMK re call

14 center.

15      THE COURT:  All right.

16          Will you come forward, please, Mr. Sing.  Your

17 name has been mentioned.

18      THE WITNESS:  Yes.

19          (Witness sworn)

20                       MARTIN SING,

21          called as a witness by the Department,

22          having been first duly sworn, was

23          examined and testified as hereinafter

24          set forth:

25      THE COURT:  Please be seated.  State your first
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 1 and last name, and spell them both for the record.

 2      THE WITNESS:  Martin Sing, M-A-R-T-I-N, S-I-N G.

 3      THE COURT:  Thank you.

 4          Go ahead.

 5      MR. GEE:  Thank you, your Honor.

 6              DIRECT EXAMINATION BY MR. GEE

 7      MR. GEE:  Q.  Good afternoon, Mr. Sing.  My name

 8 is Bryce Gee, and I'm an attorney for the Department of

 9 Insurance.

10          By whom are you currently employed?

11      A.  UnitedHealthcare.

12      Q.  Could you summarize your educational

13 background, starting from college?

14      A.  Santa Barbara City, '81 to '83.  And Mission

15 College, '83-'86.

16      Q.  How long have you been at United?

17      A.  I have been with United since December 2005.

18      Q.  And before that, you worked at PLHIC?  And by

19 "PLHIC," I mean PacifiCare Life and Health Insurance

20 Company?

21      A.  Prior to that, I worked for PacifiCare of

22 California, PacifiCare Health Systems.

23      Q.  How long did you work for PacifiCare?

24      A.  Okay.  A long and sordid history.  PacifiCare

25 acquired FHP sometime back in the late '90s, and at
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 1 that time, I went to work for PacifiCare.

 2      Q.  The late '90s, you said?

 3      A.  '90- --

 4      MS. BERKEL:  1997.

 5      THE COURT:  All right.  You can't help the

 6 witness.

 7      THE WITNESS:  I had the range, I had the date

 8 range.

 9      MR. GEE:  Q.  And what is FHP?

10      A.  FHP, I believe, was an acronym for Family

11 Health Plan.

12      Q.  What is your current title?

13      A.  Current title is site director, customer care

14 for San Antonio, Texas.

15      Q.  To whom do you report?

16      A.  I report directly to Sue Edberg.

17      THE COURT:  Can you spell that last name.

18      THE WITNESS:  E-D-B-E-R-G.

19      THE COURT:  Thank you.  We're going to ask you to

20 spell names, first names if you think there's any

21 chance the court reporter would get it wrong and last

22 names always.

23      THE WITNESS:  Okay.

24      MR. GEE:  Q.  And what is Ms. Edberg's title?

25      A.  Sue Edberg is the vice president of customer
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 1 care for UnitedHealthcare.

 2      Q.  I should have asked you this before.  How long

 3 have you been at your position as site director?

 4      A.  Specifically that title, probably June, 2006.

 5      Q.  And before June of 2006, what was your title?

 6      A.  Director of customer service for the western

 7 region.

 8      Q.  And western region included California?

 9      A.  Yes.

10      Q.  And your current title as site director,

11 customer care of San Antonio, does that include

12 California?

13      A.  Yes, it does.

14      Q.  What else does it include?

15      A.  As site director in San Antonio, I have

16 responsibility for PacifiCare Health, Life, customer

17 care for California, Oregon, Washington, Texas.

18      Q.  Let's do -- let me try and do this this way.

19 I'm going to bring to you a binder of exhibits that

20 have already been entered into evidence.

21          Could you flip to Tab 8.  You should feel free

22 to review this document, but I am only interested at

23 this point in Page 20.

24      MR. KENT:  Go ahead and take as much time as you

25 want, Mr. Sing.
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 1      MR. GEE:  Please.

 2      THE WITNESS:  Okay.

 3      MR. GEE:  Q.  It appears that this is an

 4 organization chart of customer provider care as of --

 5 well, as of what date?  Do you recall?

 6      A.  It is an organizational chart of customer care

 7 for PacifiCare, and I don't know what the exact date

 8 would be of this org chart.

 9      Q.  Has it changed since -- is it different today?

10      A.  Yes, it is.

11      Q.  What would be -- you still report to

12 Ms. Edberg, correct?

13      A.  Yes, I do.

14      Q.  Do you have different direct reports?

15      A.  Yes.  I have -- yeah, there is a change in the

16 reporting structure under me.

17      Q.  Could you tell us about that?

18      A.  Aaron Benton, is no longer with the company.

19 B-E-N-T-O-N.

20      THE COURT:  You're going to have to spell the

21 first name.

22      THE WITNESS:  A-A-R-O-N.

23          And Lynne Jacoby is no longer with customer

24 care as well.

25      MR. GEE:  Q.  Who took Mr. Benton's position?
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 1      A.  Mr. Benton's position was filled by a lady by

 2 the name of Jessica Cantu.  And she is now the business

 3 manager of that section.

 4      Q.  Could you spell Cantu.

 5      A.  C-A-N-T-U.

 6      Q.  And who took Ms. Jacoby's position?

 7      A.  Lynne Jacoby's position is now managed by a

 8 lady by the name of Anita Nirula, N-I-R-U-L-A.

 9      Q.  The same title as Ms. Jacoby?

10      A.  I don't know that she has the same title.  She

11 does not report to me.

12      Q.  So that has changed from this chart as well,

13 correct?  Because in this chart, Ms. Jacoby appears to

14 report to you.

15      A.  That's correct.

16      Q.  Does Ms. Bullington still report to you?

17      A.  Yes, Stacy Bullington is still one of my

18 direct reports.  Bullington, B U-L-L-I-N-T-O-N, Stacy

19 with no E.

20      Q.  Her title is operations manager still?

21      A.  Business manager, operations manager.

22      Q.  Does Ms. Cantu still report to you?

23      A.  Yes.

24      Q.  Does anyone else report to you directly?

25      A.  I have one other direct report.  Her name is
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 1 Patti, with an I, Villanueva, V-I-L-L-A-N-U-E-V-A.

 2      Q.  And her title?

 3      A.  She's a senior project manager.

 4      Q.  And from this org chart, it appears there are

 5 about 100 FTE's under you.  Is that still accurate?

 6          (Building maintenance interruption)

 7      MR. GEE:  I think I still had a question pending.

 8      THE WITNESS:  The number of frontline employees

 9 has increased.

10      MR. GEE:  Q.  What's the new number?

11      A.  Approximately 320.

12      Q.  By "frontline employees," what do you mean?

13      A.  "Frontline employees," I'm referring to

14 customer care professionals or customer service

15 representatives.

16      Q.  These are people who answer the phones?

17      A.  That's correct.

18      MR. GEE:  I have another org chart that looks

19 significantly different.  May it be marked as the next

20 exhibit in order?  It is PAC 0010050.

21      THE COURT:  And it is 281.  This is an

22 organization chart with Bill Connolly, C-O-N-N-O-L-L-Y,

23 at the top.

24          May I take the designation out, or did you

25 want this to remain confidential?
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 1      MR. KENT:  It can be taken off, your Honor.

 2      THE COURT:  All right.

 3          (CDI's Exhibit 281 marked for

 4           identification)

 5      MR. GEE:  Q.  Mr. Sing, have you had a chance to

 6 review this document?

 7      A.  Yes, I have.

 8      Q.  Do you recognize this organization structure?

 9      A.  Yes, I do.

10      Q.  Do you know approximately what date this

11 document is as of?

12      A.  It would have been 2005.

13      Q.  So in 2005, you reported to Mr. Connolly?

14      A.  That's correct.

15      Q.  Where was your office in 2005?

16      A.  My office specifically was in San Antonio,

17 Texas.

18      Q.  Have you always been in San Antonio while

19 working for PLHIC or -- PacifiCare or United?

20      A.  No.  I was originally up here in Concord,

21 California, local guy.

22      Q.  When did you move?

23      A.  I moved in July of 2004.

24      Q.  To San Antonio?

25      A.  That's correct.
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 1      Q.  And you've been there since?

 2      A.  Yes, I have been.

 3      Q.  So when United acquired PacifiCare at the end

 4 of 2005, PacifiCare's customer service function was

 5 called just "customer service"; is that right?

 6      A.  That's correct.

 7      Q.  And where was it located or where were its

 8 offices?

 9      A.  The customer service office is located in San

10 Antonio, Texas.  Do you want the exact address?

11      Q.  No.  Anywhere else?

12      A.  We had offices in Phoenix, Arizona and

13 Cypress, California.

14      Q.  And by "offices," do you mean call centers?

15      A.  That's correct.

16      Q.  And pre-acquisition, do you know if United had

17 its own customer service function?

18      A.  Pre-acquisition?

19      Q.  Yes.

20      A.  I have no idea.

21      Q.  When United acquired PacifiCare, was there an

22 effort to -- were there customer service

23 representatives from United that you became colleagues

24 with?

25      MR. KENT:  It's vague.
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 1      THE COURT:  Did you understand the question?

 2      THE WITNESS:  No.

 3          Maybe you could repeat it.

 4      THE COURT:  Rephrase.

 5      MR. GEE:  Sure.

 6      Q.  In the end of 2005, United acquired

 7 PacifiCare, right?

 8      A.  Right.

 9      Q.  And shortly after that period, did you all of

10 a sudden have new customer care professionals or

11 customer service reps that came from United, did you

12 have them as your responsibility?

13      A.  No, I did not.

14      Q.  Today, present day, are there call centers

15 that are devoted solely to handling PPO PLHIC claims or

16 calls about PPO PLHIC claims?

17      A.  Yes, there are.

18      Q.  Where are those call centers?

19      A.  So, specifically in servicing PPO PLHIC

20 business?

21      Q.  Yes.

22      A.  The San Antonio office and a vendor that we

23 utilize, Huntsville, Alabama.

24      Q.  What's the vendor's name?

25      A.  West Corporation.
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 1      Q.  Any other call centers?

 2      A.  No.  Those are the only centers that handle

 3 PacifiCare PPO, PLHIC, business.

 4      Q.  Do those centers handle other business?

 5      A.  The San Antonio office handles other business.

 6 The Huntsville office does not.

 7      Q.  Are there separate call centers devoted only

 8 to handling provider calls?

 9      MR. KENT:  It's vague.

10      THE COURT:  Did you understand the question?

11      THE WITNESS:  Yes, I did.

12      THE COURT:  Go ahead.

13      THE WITNESS:  Today there are.

14      MR. GEE:  Q.  What are they today?

15      A.  So, are you specifically asking still about

16 PPO?

17      Q.  Yes.  I'm sorry.

18      A.  The provider-only center is in Huntsville

19 Alabama.

20      Q.  And previously there were not?

21      A.  Previously there were not centers in

22 Huntsville?

23      Q.  No, I'm sorry.  There were not call centers

24 devoted solely to provider PPO calls?

25      THE COURT:  Previous to what?
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 1      MR. GEE:  Q.  Previous to today.

 2      THE COURT:  Well, you know what?  I'm not sure

 3 that that will work.

 4      MR. GEE:  He said that --

 5      THE COURT:  He said "today."  But you want to know

 6 when it started before you find out whether it's

 7 previous to that.  What would constitute previous to

 8 that?

 9      MR. GEE:  Q.  In 2006, were there call centers

10 devoted just to provider PPO claims?

11      A.  No, there were not.

12      Q.  2007?

13      A.  No.

14      Q.  2008?

15      A.  No.

16      Q.  When did this call center in Huntsville,

17 Alabama start taking calls, provider -- provider calls?

18      A.  The Huntsville service center has actually

19 been in existence probably since 2001 but has just

20 recently converted to a provider-only center, effective

21 October 2009.

22      Q.  Are there call centers devoted solely to

23 insured calls?  Still in PPO.

24      A.  By "insured" you mean --

25      Q.  Patients.
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 1      A.  Member calls?

 2      Q.  Yes.

 3      A.  Yes.

 4      Q.  Where are they?

 5      A.  For the PHS, PacifiCare PPO plan, that would

 6 be in San Antonio, Texas.

 7      Q.  I want to just go quickly through the customer

 8 service process from the standpoint of an insured.

 9          If I'm a PLHIC -- I'm a California PLHIC PPO

10 insured and I have a question about something on my

11 EOB, what number do I call?

12      MR. KENT:  Let me put an objection, so that we're

13 on the same page, as vague.  "Insured" sometimes in

14 this kind of business has a different meaning.  It's

15 the person who -- it's the employer.

16      THE COURT:  He said the "member" so we'll talk

17 about the member.

18          But I'm concerned about when you're asking

19 this question about.

20      MR. GEE:  Today.

21      THE COURT:  Okay.

22      THE WITNESS:  So today, what number would a PPO

23 member call for service?

24      MR. GEE:  Q.  Yes.

25      A.  The PPO member 800 number is 866- -- were you
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 1 looking for the exact number?

 2      Q.  I don't need the exact number.  Where would I

 3 get the number?

 4      A.  You're jogging my memory.

 5      Q.  I'm impressed if you can name it, but....

 6      A.  It's my job.

 7      Q.  Where would I get the number from?

 8      A.  You would get the number in probably two or

 9 three different places.  The primary place to get the

10 number would be your member identification card.

11 Additional places would be the member's coverage

12 documents, so an evidence of coverage or certificate of

13 coverage that we send to members once they've enrolled

14 in our plan.  And then members can also get the phone

15 number off of our Internet member portal.

16      Q.  Would it also be on the EOB?

17      A.  When an EOB is generated, yes.

18      Q.  So I call that number, and am I correct in --

19 because I'm a PPO member, someone in the call center in

20 San Antonio picks up?

21      A.  That's correct.

22      Q.  What is the title of the first -- of the

23 person I first reach?

24      A.  The first person you would reach, the title is

25 customer care professional.



2487

 1      Q.  So I get a customer care professional, and I

 2 explain to him or her my problem.  Let's say, for

 3 example, my claim has been denied because PLHIC is

 4 saying that they haven't received a COCC, a certificate

 5 of creditable coverage.

 6          And I tell the professional I sent in multiple

 7 copies of my COCC.  What will the rep do?

 8      MR. KENT:  Incomplete hypothetical, calls for

 9 speculation, no foundation.

10      THE COURT:  If you know.  I mean, it seems broad.

11 I mean, what would he do -- I think you need to ask if

12 there's a general --

13      MR. GEE:  Q.  Is there a standard procedure, when

14 I lodge a complaint with a representative, for him to

15 follow?  Does he pull up my claim on a computer?  Does

16 he go talk to a supervisor?

17      A.  So are you asking me specifically what a

18 customer care professional would do if a member is

19 lodging a complaint?

20      Q.  Yes.

21      A.  Well, customer care professionals are trained

22 to determine what the issue is.  So -- and it could be

23 a variety of different things.  And then, really,

24 follow a path of resolution that is outlined in a

25 standard procedure document.
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 1          So in terms of a complaint, if a member is

 2 just complaining that they weren't happy with the

 3 service that they received, that may be something that

 4 may be informal, or it might be just a member grievance

 5 of some kind.

 6          If they're referring to a claim that has not

 7 been paid or is being delayed, there's another process

 8 that they might follow for that.  So it really depends

 9 on what the specific circumstances might be.

10      Q.  So what if my complaint is my claim has been

11 incorrectly denied?

12      A.  The customer care professional would go into

13 the system, look up the claim using the member

14 identification number, determine what the status of

15 that claim is -- was it denied?  Was it paid?

16          So they're trained to understand what the

17 codes are, not necessarily interpret why it was denied

18 but what the examiner may have put there.  And then,

19 based on that, they would follow a course of action to

20 resolve that issue for the member.

21      Q.  What system is the representative going into?

22      A.  For PacifiCare PPO, it would be the RIMS

23 system.

24      Q.  Would they also go into Claims Exchange?

25      A.  The primary system that customer care
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 1 professionals use for PPO is the RIMS system.  If there

 2 is a claims question -- so, for example, was my claim

 3 received?  When was it received?  When was it

 4 processed?  If that claim has not been processed in

 5 RIMS yet, then they would check Claims Exchange.

 6      Q.  You also said the representative would

 7 interpret codes; is that right?

 8      MR. KENT:  Misstates the prior testimony.

 9      MR. GEE:  Q.  You said something about codes,

10 right?

11      A.  So I believe I said they have been trained to

12 understand what the codes are in processing.  It's a

13 basic function of customer service.

14      Q.  What codes are you referring to?

15      A.  Simply processing codes.  And I couldn't give

16 you any details on what those are.  I don't do that day

17 in and day out.

18      Q.  Are they codes that -- are they remark codes?

19      A.  So that the -- I don't know what the technical

20 definition of the code is.

21      Q.  Okay.

22      A.  To me, it would be known as a processing code.

23      Q.  Does the representative also enter in a code

24 logging my call to him or her?

25      A.  When a call comes in, representatives utilize
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 1 a system that tracks the call, why the person called,

 2 that type of thing.  They do not enter codes into the

 3 RIMS system.

 4      Q.  What do they enter -- what database do they

 5 enter in the codes for tracking?

 6      A.  Today, the customer care professionals utilize

 7 a system known as IDT.  And that system simply is a

 8 system that tracks who called, what were they calling

 9 for, and then just possible comments and what the

10 status of what that particular call ended up being.

11      Q.  What does "IDT" stand for?

12      A.  Intelligent Desktop.

13      Q.  And you said they track or they input the

14 reasons for the calls.  Are there reason codes?

15      A.  Yes, there are.

16      Q.  Approximately how many are there?

17      A.  I have no idea.

18      Q.  Over 100?

19      A.  I couldn't give you a specific number.

20      Q.  Are reports generated based on these reason

21 codes to track the type of calls that are coming in to

22 customer call centers?

23      A.  Absolutely.

24      Q.  How often are those reports generated?

25      A.  We generate reports at a minimum on a weekly
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 1 basis and, as needed, ad hoc.

 2      Q.  When did PacifiCare start using IDT to track

 3 calls, types of calls?

 4      A.  I believe we implemented IDT in San Antonio

 5 December 2006.

 6      Q.  So the customer care professional pulls up my

 7 claim, reviews it.  And what if he or she makes a

 8 determination that it was incorrectly processed?  Is

 9 there a procedure he or she must follow?

10      A.  Yeah, there are procedures that our customer

11 care professionals would follow.  They don't

12 necessarily make a determination of processing error.

13 So they're really there as an advocate for our

14 consumer.  So for example, you may call in and say,

15 "Hey, I got this explanation of benefits in the mail.

16 Looks like you maybe took five more dollars in copay

17 than you should have."

18          Our customer care professionals utilize IDT

19 and RIMS to understand what that member's benefit is

20 and then, based on that interaction with the member,

21 may send that back through to the claims department for

22 review and for correction, if needed.

23      Q.  So the frontline customer service

24 representative has the authority to transfer a claim

25 back to claims for reprocessing?
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 1      A.  They have the ability to send that back for

 2 review.  Whether or not it's incorrect or it needs to

 3 be reprocessed is really a determination that's made

 4 within that department.

 5      Q.  What about the customer service process for

 6 providers today?  Do they call in a different number?

 7      A.  Providers for PPO --

 8      Q.  Yes?

 9      A.  -- can call one of two numbers and get to the

10 individuals that are dedicated to provider calls.

11      Q.  And the call center is dedicated -- it's just

12 one call center, right, in Huntsville, Alabama?

13      A.  That's correct.

14      Q.  And before October 2009, when Huntsville,

15 Alabama took responsibility for accepting -- receiving

16 provider calls, where would their calls go?

17      A.  Prior to October 2009, both San Antonio and

18 Huntsville, Alabama served both member and provider

19 calls.

20      Q.  What about in 2000- -- let's start with 2006.

21 What call centers serviced provider PPO calls?

22      A.  So 2006, as I recall, the PPO member and

23 provider calls were handled more in a regional nature.

24 So, for example, a call from Arizona, Colorado and

25 Nevada, maybe, and in Phoenix, Arizona.  A PPO call in
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 1 Texas, would be handled in San Antonio.  And PPO calls

 2 for California, Oregon, and Washington were in part in

 3 Cypress and in part in San Antonio.

 4      Q.  How about 2007?

 5      A.  2007, PPO provider and member calls were

 6 shared between Phoenix, Arizona, Huntsville, Alabama

 7 and San Antonio, Texas, again regionally supported.

 8      Q.  Any other locations?

 9      A.  No.

10      Q.  Nowhere overseas?  No call centers overseas?

11      A.  2007, PPO provider -- in 2007, we did have

12 some provider calls in the Philippines.

13      Q.  Do you remember when you first learned that

14 United was acquiring PacifiCare?

15      A.  I think the news, probably around October

16 2005, maybe slightly before then.

17      Q.  I believe it was actually announced in the

18 middle of 2005.  Did you not hear about it?

19      A.  So I've been around for a long time.

20 Announcements and reality are two different things.

21      Q.  I'm not trying to catch you in any anything.

22 I wonder if -- I wonder if the first time you heard

23 about it was around the time it was publicly announced.

24      A.  So mid 2005, probably rumors of acquisition.

25 But certainty of acquisition, probably October 2005.
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 1      Q.  Do you know whether there were any written

 2 integration plans for customer service functions

 3 relating to the acquisition?

 4      A.  Not that I'm aware of.

 5          (Mr. Strumwasser enters the courtroom)

 6      MR. GEE:  I have an e-mail chain, top date August

 7 10th, 2007.  May it be marked as the next exhibit in

 8 order?

 9      THE COURT:  All right.  It's Exhibit 282 with a

10 top date August 10th, 2007.

11      MR. GEE:  The Bates is PAC 129887.

12      THE COURT:  Some of pages have the confidential

13 designation.  I guess they all do.  Any objection?

14      MR. KENT:  If we could just table that until we've

15 had a chance to look this over.

16      THE COURT:  Sure.

17          (CDI's Exhibit 282 marked for

18           identification)

19      MR. GEE:  Mr. Sing, just let me know when you're

20 finished reviewing this document.  Take your time.  I

21 know it's several pages long.

22      THE WITNESS:  Okay.

23      MR. GEE:  Q.  Do you recognize this document?

24      MR. KENT:  That's vague.  The e-mail is 2007,

25 August 2007, and the document that begins four pages in
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 1 is May 2008.

 2      THE COURT:  Well, do you recognize the document?

 3      THE WITNESS:  I do not recognize the document.

 4      MR. GEE:  Q.  Do you have any reason to doubt you

 5 received this e-mail with this attachment?

 6      MR. KENT:  No foundation.

 7      THE WITNESS:  Well, he was the CC on the e-mail.

 8      MR. KENT:  My concern is the assumption that this

 9 e-mail goes with the document that's been stapled to

10 it.  My suspicion, based on the dates, is they're

11 entirely separate.

12      THE COURT:  Let's see.  The attachment is titled

13 as "PHS Integration - Imaging Options Ver 3.ppt" colon.

14 That is not the exact name on the document.  So I guess

15 I can't -- I wouldn't know.  So I guess you have to ask

16 separately whether or not he thinks he got the e-mail.

17      MR. GEE:  Sure.  It's also our understanding that

18 the way this was produced to us by PacifiCare, there

19 was metadata reflecting that these two documents did in

20 fact go together.  But we can check that.

21      THE COURT:  Okay.

22      MR. GEE:  Q.  Do you have any reason to doubt that

23 you received this e-mail?

24      A.  I have no reason to doubt that I received it.

25      Q.  Do you believe the attachment following the
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 1 e-mail -- the attachment starting on PAC 129890, do you

 2 have any reason to doubt that that was attached to the

 3 e-mail you received?

 4      A.  I really can't say.

 5      Q.  After the United acquisition, were PacifiCare

 6 employees laid off?

 7      A.  There were PacifiCare employees that were laid

 8 off, yes.

 9      Q.  Do you remember when?

10      A.  I believe it would have been May/June 2006.

11      Q.  Does March 30th, 2006 stand out as a date when

12 PacifiCare employees were laid off?

13      A.  Not to me it doesn't.

14      MR. GEE:  I have an e-mail with attachment, top

15 date 3/29/06.  May it be marked as the next exhibit in

16 order?

17      THE COURT:  I'll mark this Exhibit 283.

18          (CDI's Exhibit 283 marked for

19           identification)

20      THE COURT:  Has a top date of 3/29/06.

21      MR. GEE:  And the Bates is PAC 23654.

22      THE COURT:  Do you need to review it for

23 confidentiality?

24      MR. KENT:  Yes, if I might have a moment.

25          The confidentiality stamp can come off.
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 1      THE COURT:  All right.

 2      THE WITNESS:  Okay.

 3      MR. GEE:  Q.  Do you recognize this e-mail?

 4      A.  I do not recognize this e-mail.

 5      Q.  Do you have any reason to doubt you received

 6 it?

 7      A.  My e-mail address is on there, so I have no

 8 reason to doubt that I received it.

 9      Q.  And the attachment starting on the third page

10 of this document, do you recognize the attachment?

11      A.  I do not recognize the attachment.

12      Q.  Turning to the first page of the e-mail, it

13 appears to have been sent by someone named Helen J.

14 Van Deusen.  "Van Deusen" is two words, V-A-N,

15 D-E-U-S-E-N.

16          Do you know who she is?

17      A.  I don't know who Helen is, no.

18      Q.  I want to just review this e-mail a little.

19 The first paragraph, Uniprise and PacifiCare Health

20 Systems, Inc. (PHS) are in the final phases of

21 implementing a new model that functionally aligns

22 operations.  Tomorrow, March 30th, 2006, Uniprise will

23 make a series of announcements that are summarized

24 below."

25          Do you remember Uniprise making a series of
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 1 announcements on March 30th, 2006?

 2      A.  I remember announcements regarding changes.  I

 3 can't recall the exact dates those announcements came

 4 in.

 5      Q.  The announcements that are summarized below

 6 appear to be --

 7      THE COURT:  You're not going to read this.

 8      MR. GEE:  I'm just going to acquaint the witness

 9 with this.

10      Q.  How about this.  If you could, Mr. Sing, read

11 the second paragraph to yourself, "Relocation of

12 Customer Care (call), " and let me know when you're

13 finished.

14      A.  Okay.

15      Q.  Is it your understanding that the

16 announcements are that customer care and transactions

17 operations in Cypress were shutting down?

18      A.  That is the statement in the paragraph, yes.

19      Q.  And employees in those departments were being

20 eliminated?

21      A.  That's correct.

22      Q.  Do you know that in fact happened?

23      A.  I know that in fact we had reductions in

24 Cypress that occurred in May-June time frame.

25      Q.  Do you know how many reductions?
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 1      A.  I don't know.

 2      Q.  So there were reductions in customer care and

 3 transaction operations.  Were there also reductions in

 4 the mailroom?

 5      A.  I couldn't speak to the mailroom.  I didn't

 6 manage that part of the operation.

 7      Q.  Do you know what the regional mail operations

 8 model is?

 9      A.  I know what the regional mail operations are.

10 I can't speak articulately about the model itself.

11      Q.  What are the regional operations -- regional

12 mail operations?

13      A.  Well, I know what the regional mail operations

14 are.

15      Q.  What are they?

16      A.  The regional mail operations is the central

17 repository for incoming mail and correspondence for

18 PacifiCare.

19      Q.  And then the last sentence of -- I mean, it

20 appears that this is the last sentence of that

21 paragraph.  It says that various position eliminations

22 in addition were being announced.  Do you know what

23 those various position eliminations were?

24      A.  No, I don't.

25      Q.  Can you turn to the first page of the



2500

 1 attachment, PAC 23656.

 2      A.  Okay.

 3      Q.  Do you know who Doug Smith is?

 4      A.  Yes, I do.

 5      Q.  Who is he?

 6      A.  Doug Smith was the VP of operations.

 7      Q.  Is he the head of Uniprise?

 8      A.  I don't know if he's the head of Uniprise.

 9      Q.  What is Uniprise?

10      A.  Uniprise, to my understanding, was really an

11 operational name for -- or a name for the operations

12 part of UnitedHealthcare, UnitedHealth Group.

13      Q.  Is Mr. Smith still with United today?

14      A.  I don't believe so.

15      Q.  Do you know where he is?

16      A.  I do not.

17      Q.  Do you know how long he's been gone?

18      A.  I know he's not with the company any longer.

19 I don't know when he left the company.

20      Q.  Could you read to yourself the second

21 paragraph of this memo, starting with, "As part of

22 these integration measures...."

23      A.  Okay.

24      Q.  Is it your understanding that the transaction

25 and customer care operations that were originally in
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 1 Cypress were in fact moved to San Antonio, Phoenix, and

 2 Letterkenney, Ireland?

 3      MR. KENT:  No foundation.

 4      THE COURT:  If you know.

 5      MR. KENT:  Compound.

 6      THE COURT:  Well, I guess.

 7      THE WITNESS:  The only thing I can speak to is San

 8 Antonio, their operations.

 9      MR. GEE:  Q.  And they were moved to San Antonio?

10      A.  They were moved to San Antonio.  However, we

11 had actually been in the process of moving frontline

12 service work from California to Texas for at least two

13 years prior to that.

14      Q.  Could you turn to Page 4 of the attachment,

15 PAC 23659.

16      A.  Okay.  I'm on that page.

17      Q.  Could you review that first bullet point,

18 starting with, "The regional mail operations

19 model...."

20      A.  Okay.

21      Q.  It appears that this is informing the

22 recipients of this e-mail and attachment that mailroom

23 functions that were currently performed in Cypress and

24 some other cities were being transitioned to Lason,

25 Inc.  Do you know what Lason, Inc. is?
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 1      A.  Lason, Inc. is a vendor that UnitedHealthcare

 2 contracts with.

 3      Q.  Do you know what functions Lason, Inc.

 4 performs for United?

 5      A.  To my knowledge, Lason is the vendor that

 6 receives and processes incoming mail.

 7      Q.  And the next sentence is informing the

 8 recipients that a number of mailroom positions will be

 9 eliminated.  Do you know that to have in fact happened?

10      A.  No, I don't.  I didn't manage and don't manage

11 mailroom functions, so I really wasn't involved in

12 that.

13      Q.  Do you know if the people who delivered your

14 mail changed?

15      A.  In San Antonio, actually, the people who

16 deliver my mail are still delivering my mail today.

17      Q.  Do you know if there were any subsequent

18 rounds of layoffs, of PLHIC employees?

19      A.  Not to my knowledge and not within my

20 department.

21      Q.  Did you have to give notice to any of your

22 staff that they were being laid off?

23      A.  No.  In San Antonio, we -- we didn't have

24 staff laid off.

25      Q.  Were any -- do you know if any of the staff
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 1 that were laid off in Cypress were given the option to

 2 transfer to San Antonio?

 3      A.  I wasn't involved in that communication.  So I

 4 don't know if that was an offer that was made to them

 5 or not.

 6      Q.  Do you know what migration plans are?

 7      A.  Certainly.

 8      Q.  What are they?

 9      A.  Simply plans put in place to migrate or move a

10 service or a function from one work group or a location

11 to another or platform or another.

12      Q.  Do you know of any migration plans related to

13 the United acquisition of PLHIC?

14      A.  I'm aware of at least one migration plan.

15      Q.  What plan is that?

16      A.  There are plans that I'm not directly involved

17 in, in migrating or utilizing certain UnitedHealthcare

18 systems and processes for PacifiCare care work.

19      Q.  Were there migration plans specific to

20 customer care?

21      A.  Maybe you can define what you mean by

22 migration plans for customer care.

23      MR. GEE:  Let me do it this way.  I have an

24 e-mail, top date December 1, 2006 with an attachment.

25 May it be marked as the next exhibit?
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 1      THE COURT:  This will be marked as 284.

 2          (CDI's Exhibit 284 marked for

 3           identification)

 4      MR. GEE:  It's Batesed PAC 128670.

 5      THE COURT:  The e-mail has a top date of December

 6 the 1st, '06.

 7      MR. GEE:  Take your time, Mr. Sing.  Let us know

 8 when you're --

 9      THE COURT:  In fact, you want to take a short

10 break while he gets to look through this?

11      MR. GEE:  Sure, your Honor.

12      THE COURT:  About five minutes.

13          (Recess taken)

14      THE COURT:  Okay.  We'll go back on the record.

15      MR. GEE:  Q.  Mr. Sing, have you had a chance to

16 look at the document?

17      A.  Yes, I have.

18      Q.  Do you recognize this e-mail?

19      A.  I don't recognize the e-mail.

20      Q.  Do you recognize the attachment?

21      A.  No, I do not.

22      Q.  Do you have any reason to doubt that you

23 received this e-mail?

24      A.  No, I don't.

25      Q.  Do you have any reason to doubt that this
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 1 attachment was, in fact, attached to the e-mail you

 2 received?

 3      A.  No, I don't.

 4      Q.  Mr. Sing, taking you back to the period

 5 shortly after the United acquisition, let's say we're

 6 in 2006.  Do you remember hearing insureds complain

 7 about not being able to reach anyone at customer care?

 8      A.  No, I did not.

 9      Q.  Insureds have complained to CDI that, around

10 this time period, they would call the numbers listed on

11 their EOBs and they wouldn't get an answer.  The phone

12 would just keep ringing and ringing -- or that they

13 would get a busy signal.  Do you remember a time in

14 2006 when this could have happened?

15      MR. KENT:  No foundation.

16      THE COURT:  If you know.

17      THE WITNESS:  Not that I'm aware of.

18      MR. GEE:  Q.  Do you remember receiving complaints

19 like that from insureds?

20      A.  No.

21      Q.  Insureds have also complained to the

22 Department that they would get messages from PLHIC

23 saying that the phone systems were being updated or

24 upgraded and that systems would be up in the next day

25 or so.  And they would try several days later and still
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 1 get the same messages.  Do you remember a time when

 2 PLHIC's phone systems were down for updating?

 3      MR. KENT:  No foundation.

 4      THE COURT:  If he knows.

 5      THE WITNESS:  Not to my knowledge, no.

 6      MR. GEE:  Q.  Do you remember receiving complaints

 7 about call centers being inaccessible?

 8      A.  Absolutely not.

 9      Q.  Are you aware that, in late 2006, a CDI

10 officer tried to call a PLHIC 1-800 number that was

11 previously provided her as a contact number and she

12 received no answer as well?

13      MR. KENT:  No foundation.

14      THE COURT:  I'm going to sustain that.

15      MR. GEE:  Q.  In the year or so after the

16 acquisition, there are also complaints that, even after

17 an insured could reach someone at PLHIC, the

18 representative couldn't help them with the question or

19 issue; is that right?

20      MR. KENT:  No foundation.

21      THE COURT:  If you know.

22      THE WITNESS:  That's such a general comment, I

23 have no idea of --

24      MR. GEE:  Okay.

25      Q.  Isn't it true that, about a year after the
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 1 acquisition, PLHIC's own internal customer service

 2 surveys showed that satisfaction was down noticeably?

 3      A.  PLHIC's customer satisfaction surveys?  Not

 4 that I'm aware of.

 5      MR. GEE:  I have an e-mail chain, top date

 6 February 5th, 2007.  May it be marked as the next

 7 exhibit in order?

 8      THE COURT:  This will be Exhibit 285.

 9      MR. GEE:  Thank you, your Honor.

10          Bates No. PAC 117085.

11      THE COURT:  May the confidential designation be

12 deleted?

13      MR. KENT:  One moment, your Honor.

14      THE COURT:  Sure.

15      MR. KENT:  We can delete the confidential marking.

16      THE COURT:  All right.  Thank you.

17          (CDI's Exhibit 285 marked for

18           identification)

19      THE WITNESS:  Okay.

20      MR. GEE:  Q.  Do you recognize this e-mail?

21      A.  I don't recognize it, no.

22      Q.  Have you had a chance to review this e-mail,

23 though?

24      A.  I've reviewed it to the best of my ability.

25      Q.  I'm interested right now in the e-mail on the
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 1 first page from Ms. Berkel.  She writes, "The Pacific

 2 region continues to have a high level of customer

 3 service issues."

 4          Does the Pacific region include

 5 California?

 6      A.  Yes, it does.

 7      Q.  Do you remember it to be the case that, in

 8 February of 2007, the Pacific region had high levels of

 9 customer service issues?

10      MR. KENT:  No foundation.

11      THE COURT:  If he knows.

12      THE WITNESS:  I don't recall.

13      MR. GEE:  Q.  Do you remember around this time

14 someone telling you that the Pacific region had high

15 levels of customer service issues?

16      A.  Do I recall somebody coming to me and telling

17 me that we had high service --

18      Q.  Someone informing you that -- I'm sorry.

19      A.  No.

20      Q.  And a little ways down that paragraph -- I

21 don't know, it's maybe nine or ten lines -- there's a

22 sentence starting with "Goal...."  Could you read that?

23      THE COURT:  To yourself.

24      MR. GEE:  Q.  To yourself.

25      MR. KENT:  I'm sorry, where are we?
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 1      THE COURT:  It says, "Goal - Remove....."  Do you

 2 see it?

 3      THE WITNESS:  Mm-hmm.

 4      MR. KENT:  I've got it.  Thank you.

 5      THE WITNESS:  Okay.

 6      MR. GEE:  Q.  Do you understand it to be the case

 7 at this time that there were layers between the

 8 frontline person receiving the phone call and the

 9 person who could actually fix the issue?

10      MR. KENT:  Vague and ambiguous, no foundation.

11      THE COURT:  I'll allow it.

12          If you know.

13      THE WITNESS:  As I read this sentence that you've

14 asked me to review, referring to broker/employer group

15 phone calls -- really not an area under my

16 responsibility.  So I really couldn't speak to service

17 issues that may have occurred within that group.

18      MR. GEE:  Q.  So you don't know?

19      A.  I do not know.

20      Q.  Farther down this e-mail, near the bottom,

21 starting with, "Members service by rep CSA

22 satisfaction," could you read that paragraph.

23      A.  Okay.

24      Q.  Do you know what a rep CSA satisfaction is?

25      A.  I know what they're referring to.
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 1      Q.  What?

 2      A.  Satisfaction survey regarding customer service

 3 associates.

 4      Q.  What does "IVR measured" mean?

 5      A.  "IVR" is an acronym for "Interactive Voice

 6 Response."  So it's essentially, when you call an 800

 7 number, it's the numbers you push when that phone is

 8 answered or speaking selection, that type of thing.

 9      Q.  What does that have to do with representative

10 satisfaction?

11      A.  I don't know.  IVR and member satisfaction or

12 representative satisfaction are not one and the same.

13      Q.  Do you understand it to be the case, this "IVR

14 measured" to mean that their survey was conducted using

15 IVR?

16      MR. KENT:  No foundation.

17      THE COURT:  If you know.

18      THE WITNESS:  The -- that paragraph makes no sense

19 to me, so I can't respond to that.

20      MR. GEE:  Q.  Do you generally use IVR in

21 conducting surveys of customer service representatives?

22      A.  Is the IVR used in conducting customer service

23 satisfaction surveys?

24      Q.  Yes.

25      A.  No, it is not.
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 1      Q.  Does customer care use IVR for the call center

 2 itself?

 3      A.  IVR is, yes, standard technology in call

 4 center operations.

 5      Q.  And for January 2007, the rep CSA satisfaction

 6 score was 81.0 percent.  Do you consider that to be a

 7 low satisfaction rating?

 8      MR. KENT:  No foundation.  This witness already

 9 said he doesn't understand what the reference is here.

10 Now we're going to ask him whether this is a low

11 number?

12      THE COURT:  I'm going to have to sustain the

13 objection.  He said he doesn't understand the

14 paragraph, and you haven't established any independent

15 grounds that he would understand what that rating

16 meant.

17      MR. GEE:  Q.  Who would know about this paragraph,

18 "Rep CSA satisfaction scores"?

19      A.  Well, since I'm not sure that I understand

20 what that paragraph was referring to, I couldn't tell

21 you who could explain it.

22      Q.  Are you aware that, since the acquisition,

23 providers have had many complaints about PLHIC's call

24 center?

25      MR. KENT:  No foundation.
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 1      THE COURT:  Overruled.  If he knows.

 2      THE WITNESS:  I'm not aware of any.

 3      MR. GEE:  Q.  You testified before that PLHIC

 4 outsourced its provider call center functions.  Is that

 5 right?

 6      A.  I don't -- I don't believe I testified that

 7 they outsourced their call center functions, but we had

 8 an outsourcer who participated in support of those

 9 calls.  So it wasn't outsourced in its entirety; it was

10 part of a partnership that had been established, again,

11 sometime in 2003.

12      Q.  I think you testified, correct me if I'm

13 wrong, that in 2008, at least, there was a call center

14 or call centers in the Philippines.

15      THE COURT:  I wrote "2007."

16      MR. GEE:  Q.  I'm sorry.  2007?

17      A.  That's correct.

18      Q.  Was that the case in 2008 also?

19      A.  No, it was not.

20      Q.  Did you ever hear complaints that those

21 outsourced -- how about this.  Did you hear complaints

22 that the outsourced customer service representatives

23 couldn't address provider issues?

24      A.  No.  And really because our outsourcing to

25 that particular site was limited to some very narrowly
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 1 defined calls.

 2      Q.  What calls were those?

 3      A.  Benefits eligibility.

 4      Q.  Did you ever hear any complaints that those

 5 outsourced representatives couldn't understand English?

 6      A.  Not specifically about our Philippine

 7 operation, no.

 8      Q.  About other operations?

 9      A.  I wasn't involved in any other outsourcing

10 operations.

11      Q.  But did you hear --

12      A.  Offshore --

13      Q.  But did you hear complaints about other call

14 center operations?

15      MR. KENT:  It's vague.  Are we talking about

16 Huntsville, Alabama or something else now?

17      MR. GEE:  Overseas.

18      THE COURT:  He said he wasn't involved.

19      MR. GEE:  But I asked if he had heard complaints,

20 irrespective --

21      THE COURT:  The only other one that I've heard of

22 so far is Letterkenney, Ireland.  And although they

23 probably have a different accent than we do, I think

24 they speak English.

25      MR. GEE:  I have an e-mail chain, top letter dated
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 1 October 1st, 2007.

 2      THE COURT:  This will be marked as Exhibit 286.

 3 It's an e-mail with a top date of October 1st, 2007.

 4      MR. GEE:  And the Bates is PAC 196259.

 5      THE COURT:  May I withdraw the confidential

 6 designation?

 7      MR. KENT:  Yes.

 8          (CDI's Exhibit 286 marked for

 9           identification)

10      THE WITNESS:  Okay.

11      MR. GEE:  Q.  Do you recognize this e-mail?

12      A.  I don't.

13      Q.  Do you know who Anne Harvey is?

14      A.  Yes, I do.

15      Q.  Do you remember -- I'm sorry.  Who is Anne

16 Harvey?

17      A.  She, at least at that time, was the director

18 of network operations for our Northern California area.

19      Q.  Do you remember around this time period,

20 September of '07, her complaining to you about issues

21 coming out of the integration and causing negative

22 feelings in provider network?

23      A.  As I read this e-mail, it appears she is

24 voicing concerns about that.  But I don't have a

25 recollection of this conversation.
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 1      Q.  Do you have any reason to doubt that you did

 2 in fact receive this e-mail?

 3      A.  I do not.

 4      Q.  Do you remember during this time anyone

 5 telling you that providers mentioned a dramatic change

 6 in the level of expertise between PacifiCare -- legacy

 7 PacifiCare customer service agents and what they have

 8 now?

 9      A.  No, I don't.  And if I could provide just a

10 little bit more background on this as I read this.

11      Q.  Sure.

12      A.  This -- while there were obviously some

13 concerns that Anne brings up in this communication,

14 PacifiCare, PPO or otherwise, did not outsource

15 provider calls to India.  And as you read more on this,

16 you can see that I indicate that I would pass this on

17 to Hans Christensen, who actually owned some of those

18 interactions.

19          So as I read through this, there's a lot of

20 stuff that's brought up, but much of it doesn't really

21 appear to be related to PacifiCare provider service.

22      Q.  Can I direct your attention to the top e-mail.

23 You respond to Ms. Harvey, "I'll take Bullet No. 1 for

24 PHS."

25          Does "PHS" refer to PacifiCare Health Systems?
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 1      A.  That's correct.

 2      Q.  What did you mean by "I'll take Bullet No. 1"?

 3      A.  I was looking for the bullets on here, and I

 4 didn't see them.

 5          So again, reading through this, looking into

 6 any perceived concerns that Anne may have had.  And I

 7 believe we're asking for examples.

 8      Q.  I'm sorry?

 9      A.  So in this e-mail -- again, I don't recall

10 this specific e-mail.  Anne covers a lot of things in

11 here.

12          So in my response -- and again, I don't see

13 bullets on here, but assistance in getting resolutions

14 on issues that we feel have occurred.  So I'm not

15 saying that there are any issues.  Just based on my

16 response, I'm just telling Anne that, "I'll look into

17 them.  If you have some examples, send them to me."

18          But I think, as I read through this, it

19 appears there were many issues, and many of them don't

20 appear to be related to my operations.

21      Q.  Can you tell, reading through this e-mail,

22 which do relate to your operations?

23      A.  In reading through this briefly, I would say

24 that very little, if anything, applied to my

25 operations.
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 1      Q.  I'm sorry?

 2      A.  In reading through this, I would say that very

 3 little, if anything, applied to my operations.

 4      Q.  Can you identify which ones?

 5      A.  Again, the only one that might have some

 6 relevance would be her concern --

 7          (Reporter interruption)

 8      THE WITNESS:  Is where she's saying -- "asking for

 9 your assistance in getting resolution on issues that we

10 feel have occurred since the integration which have had

11 negative impacts on service level."

12      MR. GEE:  Q.  What about providers complaining

13 that customer service is not able to assist on a high

14 percentage of calls?  Would that relate to PacifiCare

15 Health Systems?

16      MR. KENT:  Calls for speculation, no foundation.

17      THE COURT:  If you know.

18      THE WITNESS:  I don't know.

19      MR. GEE:  Q.  What about most providers mentioning

20 a dramatic change in the level of expertise between

21 legacy PHS customer service agents and agents now

22 handling calls?  Could that relate to an issue with

23 PacifiCare?

24      MR. KENT:  Calls for speculation, no foundation.

25      THE COURT:  I believe he just said he didn't know.
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 1          Is that correct?

 2      THE WITNESS:  That's correct, your Honor.

 3      THE COURT:  All right.

 4      MR. GEE:  Q.  Again, "PHS" here is PacifiCare

 5 Health Systems?

 6      A.  "PHS" is an acronym for PacifiCare Health

 7 Systems.

 8      Q.  As it is used in this sentence?

 9      A.  That's correct.

10      Q.  How about the next sentence, starting,

11 "Benefit interpretation unit not providing specific

12 enough information."

13      MR. KENT:  No foundation, calls for speculation.

14      THE COURT:  If you know.

15      THE WITNESS:  I'm not sure I see where you're

16 reading at.

17      MR. GEE:  Q.  It's about -- a little less than

18 halfway down the page, starts in the middle -- the

19 sentence starts in the middle of the page.  And it's

20 "Benefit interpretation unit."

21      A.  I can't respond to that.  I have no

22 responsibility over the benefit interpretation unit.

23      Q.  Do you know what it is?

24      A.  At that time, a group of individuals who were

25 versed on interpreting benefits for different coverage
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 1 plans, that type of thing.

 2      Q.  For providers or for consumers?

 3      A.  I believe it was all-inclusive.

 4      Q.  Did your people in the call center ever refer

 5 customers, callers, to the benefit interpretation unit?

 6      A.  The benefit interpretation unit is not a

 7 customer-facing team.

 8      Q.  What does that mean, "not a customer-facing

 9 team"?

10      A.  It means that, as a customer, I couldn't call

11 in to speak to somebody in the benefit interpretation

12 unit.  It's simply a support function within -- within

13 the organization.

14      Q.  Going back to your response, "I'll take Bullet

15 No. 1 for PHS," given that you don't see any bullets in

16 this e-mail, could "bullet" be a references to a round

17 from a gun?

18      MR. KENT:  Calls for speculation.

19      THE COURT:  He wrote it, so he can tell us what it

20 means.

21      MR. KENT:  Your Honor, he did not -- I withdraw.

22 Sorry.

23      THE COURT:  It says "Marty."

24          Are you not Marty?

25      THE WITNESS:  Yes, I am.
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 1      MR. KENT:  My mistake, your Honor.

 2      THE WITNESS:  I'm sorry.  Would you repeat the

 3 question?

 4      MR. GEE:  Q.  Your first sentence, "I'll take

 5 Bullet No. 1 for PHS," given that there are no bullets

 6 that we can find in this e-mail, could that be a

 7 reference to a round from a gun?

 8      A.  No.

 9      Q.  Have you ever heard the metaphor "taking the

10 bullet"?

11      A.  I believe so.

12      Q.  Have you ever used it before?

13      A.  No, I haven't.

14      MR. GEE:  I have another e-mail chain, top date

15 March 14th, 2008.

16          Is it 287, your Honor?

17      THE COURT:  It is.

18      MR. GEE:  It's Bates PAC 196167.

19      THE COURT:  This e-mail chain has a top date of

20 March 14th, 2008.

21          May I remove the confidential designation on

22 this one?

23      MR. KENT:  One moment, your Honor

24      THE COURT:  Sure.

25      MR. KENT:  It may be removed.



2521

 1      THE COURT:  All right.

 2          (CDI's Exhibit 287 marked for

 3           identification)

 4      THE WITNESS:  Okay.

 5      MR. GEE:  Q.  I'm interested in the e-mail on the

 6 second page from Susan Mimick.  Who is Ms. Mimick?

 7      A.  To be honest, I don't remember who Sue Mimick

 8 is.

 9      Q.  The second paragraph.  There appears to be a

10 date, and then it starts, "Incorrect information/PHS

11 and UHC platforms/outsource call support."  Do you see

12 where I'm reading from?

13      A.  Yes, that first line.

14      Q.  Yes.  And "PHS" is PacifiCare Health Systems?

15      A.  Correct.

16      Q.  So is it your understanding that this relates

17 to some issues relating to PacifiCare Health Systems?

18      A.  I wouldn't know if they directly related to

19 that.  I can see that Sue mentions both PHS and UHC.

20      Q.  Let's go through this e-mail, and maybe you

21 can tell me if something is related to PacifiCare

22 Health Systems.

23          That first line after "Outsourced call

24 support.  Providers are complaining that customer

25 service can't answer simple questions as to how a claim
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 1 is paid," could that relate to PHS platforms?

 2      MR. KENT:  Calls for speculation.

 3      THE COURT:  If you know.

 4      THE WITNESS:  I don't know.

 5      MR. GEE:  Q.  So you don't know whether it could

 6 apply?

 7      A.  So just to be clear, you're referring to the

 8 second sentence in that paragraph?

 9      Q.  Yes.  The, "Customer service can't answer

10 simple questions," could that apply to PacifiCare

11 calls?

12      A.  Anything's possible, but I don't know if

13 that's what Sue was specifically referring to.

14      Q.  How about "Benefit interpretation," that

15 sentence after -- that follows, "Benefit

16 interpretation:  CSA and BI units giving generic

17 answers," could that relate to PHS platform?

18      A.  I don't know.

19      Q.  What is "CSA"?

20      A.  "CSA," I believe, would be an acronym for

21 customer service associate.

22      Q.  Do you know what "BI" stands for?

23      A.  I'm assuming that it stands for benefit

24 interpretation.

25      Q.  Do those units serve PHS customers?
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 1      A.  "Customer service associate" is a generic

 2 term.  "Benefit interpretation unit" would appear to be

 3 specific to PacifiCare.

 4      Q.  So customer service associates do service

 5 PacifiCare customers?

 6      A.  Yeah.  We had customer service associates that

 7 serviced PacifiCare customers.

 8      Q.  Were you aware around this time, March 2008,

 9 that customer service associates and benefit

10 interpretation units were given generic answers?

11      MR. KENT:  It's vague.

12      THE COURT:  Overruled.  If he knows.

13      THE WITNESS:  I really can't tell you what a

14 generic answer is, so I can't answer the question.

15      MR. GEE:  Q.  Do you get the gist of this

16 criticism?

17      A.  Yes.  As I read through this, it's similar to

18 the prior e-mail.  It appears that there are some

19 concerns about accuracy of information and service

20 being provided that has come to Sue Mimick's attention.

21      Q.  And about halfway into that paragraph, there

22 is a sentence starting, "Ops are frustrated because

23 their resources were taken away."  Do you see that?

24      A.  Yes.

25      Q.  Do you know what "ops" means?
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 1      A.  I don't know what Sue's referring to.

 2      Q.  Do you know what "ops" means generally?

 3      A.  In my world, "operations" would be simply

 4 customer care.

 5      Q.  Were people in your unit of customer care

 6 frustrated because their resources were taken away?

 7      MR. KENT:  Your Honor, there's no foundation for

 8 this.  This gentleman didn't write this.

 9      THE COURT:  No, but he did respond to it.

10      MR. KENT:  There's also a relevancy issue.  This

11 is a 2008 document.

12      THE COURT:  Except it says something about trying

13 to close out this matter with the Department of

14 Insurance.

15          I'm going to overrule your objection.

16          I'm a little un- -- I don't quite understand

17 why this witness doesn't remember receiving these

18 e-mails, if he did.  And I also am getting a little

19 confused about this India issue because this witness

20 has indicated that he didn't have any customer service

21 associates, or whatever "CSA" stands for, in India.  So

22 who did?

23      MR. GEE:  That was going to be a question.

24      THE COURT:  Let's find out.

25      THE WITNESS:  Can I respond to that?
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 1      THE COURT:  If you know.

 2      MR. GEE:  Q.  Sure.

 3      A.  So maybe to help clarify, PacifiCare PPO,

 4 PLHIC, PacifiCare Health Systems, did not outsource

 5 calls, period, to India.  UnitedHealthcare has

 6 outsourcing operations, or did, or does, in India.

 7          So as I read through this -- and again, I wish

 8 I could recall this specific e-mail.  I can tell you I

 9 get hundreds per day.

10          But as I read through this and as I looked at

11 the prior e-mail, there is a lot of confusion on the

12 network side on who's handling what, where, for their

13 providers.

14          So Sue's talking about concerns in India.

15 She's referencing things in here that really are not

16 related to PacifiCare whatsoever.

17          Many times issues would be brought to me

18 because that's who they knew to call.  And so it was

19 really my obligation as a colleague to do what I could

20 to try and find out what those issues were and work to

21 try and resolve them.

22          And I think that's simply what my response is.

23 I'll find out what's going on, and I'll try to get it

24 into her hands, and we'll resolve whatever we can.

25          So there are big pieces in here, to hopefully
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 1 clarify things, that really didn't have anything to do

 2 with PacifiCare customer service but were part of --

 3 so -- I mean, Anne [sic] is network operations as well

 4 as Anne Harvey was.  So they're hearing from providers

 5 about things that may not be specific to PacifiCare but

 6 they're reaching out to names that they know in the

 7 organization.

 8      Q.  Can you turn to the first page of this e-mail,

 9 your response.  "Just got off the phone with Sue."

10 That's Sue Mimick or Sue Berkel?

11      THE COURT:  Or Sue Edberg?

12      THE WITNESS:  Again, I don't recall the e-mail,

13 but I would -- my assumption would be that it was Sue

14 Mimick.

15      MR. GEE:  Q.  When you say, "There are a number of

16 functional areas that are contributing to larger

17 concerns," what are those functional areas?

18      A.  I don't recall specifically what functional

19 areas I would have been referring to.

20      Q.  And then you close with, "Just wanted to let

21 you know I own the issues."  What do you mean by "own"?

22      A.  So my -- in my nature is, hey, if you have a

23 problem and you needed help trying to resolve it, I'll

24 do everything I can to try and find out where it is,

25 who owns it, and who needs to be involved to try and
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 1 fix it.

 2          So it's really my assertion to Steve that,

 3 hey, put it in my hands; I'll figure out what it was,

 4 and I'll make sure that I own the issue and get it to

 5 the right place.

 6          I would say that would be a pretty standard

 7 and pretty common response.

 8      Q.  What did you do about these issues?

 9      A.  Again, I don't recall the specific instance.

10 But it would have been -- and as I explained just a

11 moment ago, there are a number of issues in here that

12 may or may not have been related to PacifiCare but in

13 my response and my responsibility to be trying to

14 determine where they belong.

15      Q.  Did you make any effort to determine which of

16 these issues did relate to PacifiCare?

17      A.  I don't recall.

18      Q.  You don't recall if you did anything to work

19 with Sue M. towards closure on these issues?

20      A.  Well, from this e-mail, I spoke to Sue and

21 assumed responsibility for resolving some of these

22 issues.

23      Q.  But I'm asking if you did anything subsequent

24 to speaking with Ms. Mimick to follow through on what

25 you said you would do.
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 1      A.  I don't recall further conversations with Sue.

 2      Q.  Going back to Ms. Mimick's e-mail, I think

 3 we -- it was the -- I'm interested now in the sentence

 4 after where we left off, "Ops are frustrated

 5 because...."  The next sentence starts, "Wrong answers

 6 are being given to providers/members about contract

 7 status."  Could that relate to PacifiCare Health

 8 Systems?

 9      A.  I don't know.

10      Q.  And then three lines down from that, we have,

11 "PCSU is not digging into the issues to get

12 resolution."

13          What is "PCSU"?

14      A.  I don't know what the particular acronym means

15 for "PCSU."

16      Q.  Do you understand what that unit does?

17      A.  PCSU, as I recall, was a network or pricing

18 vendor.  I don't recall.

19      Q.  Do they service PacifiCare claims?

20      A.  I don't know.

21      Q.  Is it an external vendor or is it part of

22 United or PacifiCare?

23      A.  I don't know what relation PCSU has to....

24      Q.  So as far as you understand, the "PC" in

25 "PCSU" doesn't stand for PacifiCare?
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 1      A.  I don't know.

 2      Q.  Next paragraph, "Incorrect and inconsistent

 3 information on member benefits."

 4          Could that relate to PacifiCare issues?

 5      A.  I wouldn't know.

 6      Q.  Then three lines down, the sentence, "The same

 7 question is submitted to three different customer

 8 service agents, and there will be three different

 9 responses."  Could that relate to PacifiCare issues?

10      A.  I don't know if that related to PacifiCare

11 issues.

12      Q.  Does the phrase "Provider Central Support

13 Unit," does that refresh your memory of what "PCSU"

14 could stand for?

15      A.  No.

16      Q.  Then back to the first page.  Steve Auerbach

17 responds and addresses you.  And the second -- first,

18 who is Steve Auerbach?

19      A.   Steve Auerbach was the vice president of

20 operations, I believe.

21      Q.  For?

22      A.  UnitedHealthcare.

23      Q.  In 2005, was he with PacifiCare?

24      A.  Steve Auerbach was not a PacifiCare employee.

25      Q.  Is he still with United?
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 1      A.  I don't believe so.

 2      Q.  Do you know when he left?

 3      A.  I don't.

 4      Q.  Do you know where he went?

 5      A.  I don't.

 6      Q.  He writes to you on the second paragraph, and

 7 he wants you to -- he thinks that you should, "get

 8 Berkel fully briefed on offshore remediation activities

 9 underway."

10          Do you remember doing anything to brief

11 Ms. Berkel about offshore remediation activities?

12      A.  I don't recall specifically talking to Sue

13 about remediation efforts related to this.

14      Q.  How about regarding offshore remediation

15 operations?

16      A.  Not that I remember, no.

17      Q.  Then in parentheses, I think relating to the

18 offshore remediation activities, he writes, "(Call

19 monitoring via UeS," capital U, lower case E, capital

20 S.  Do you know what "UeS" is?

21      A.  I don't know what Steve's referring to with

22 that term.

23      Q.  And then your response, you don't write back

24 to Mr. Auerbach and say, "I don't know what UeS is,"

25 right?



2531

 1      A.  No, I don't.

 2      Q.  Did you tell him orally at some point after

 3 this e-mail, "What did you mean by UeS?"

 4      A.  I don't recall having a conversation with

 5 Steve about that, no.

 6      Q.  Did he ever follow up with you to ask you if

 7 you had done anything to brief Ms. Berkel on call

 8 monitoring via UeS?

 9      A.  No.

10      Q.  How about, "Termination/remediation of reps

11 with low scores including English"?  Do you remember

12 what that issue pertained to?

13      A.  I mean, within this e-mail, I can tell you

14 what I think he meant.

15      Q.  Sure.

16      A.  Just that, if there were representatives who

17 were not performing, there were efforts to remove them.

18      Q.  Do you know how these scores were calculated?

19      A.  No.  I don't.

20      Q.  Do you know if there were scores given on how

21 well they understood English?

22      A.  Not that I know of.

23      Q.  Do you know how these offshore representatives

24 were -- what criteria were used to hire them?

25      A.  No, I was not involved in hiring offshore
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 1 agents.

 2      Q.  Do you know who was?

 3      A.  The vendor, West Corporation.

 4      Q.  Did PacifiCare do anything to monitor how the

 5 vendor hired offshore representatives?

 6      MR. KENT:  No foundation.  I mean, this -- there's

 7 no foundation that this witness -- this is any part of

 8 his job responsibilities.  There's a number of people

 9 who are identified on these e-mails.

10      MR. GEE:  He has been designated as the --

11      THE COURT:  Besides that, he is addressed in this

12 directly by Mr. Auerbach.  If he didn't understand that

13 at the time, then it's a little -- you know.  I don't

14 really know what to say.  But the questions are

15 legitimate.

16          I assume, however, that the Sue in Europe is

17 probably Sue Edberg as opposed to the other two Sues,

18 since that was probably originally assigned to her on a

19 list of issues that Ms. Berkel had identified.

20          And so -- I wasn't there.  And I'm only

21 guessing from this.  And I do believe this witness was.

22 So I -- you know, maybe the question and answer

23 procedure isn't working very well here, but he knows

24 more about what happened in this procedure than I do.

25      MR. KENT:  My point is that, with a proper
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 1 foundation, we might be able to dispense with the vast

 2 majority of these questions and have questions that ask

 3 this witness about what he actually knows about.

 4      THE COURT:  You know, one of the problems that

 5 I've seen already in the -- however many days we've

 6 been here is that, because no discovery is really

 7 allowed, that's a lot of what we seem to be doing here.

 8          So, you know, I'd kind of like to skip the

 9 gamesmanship playing on the -- and I'm not accusing

10 anybody of anything -- on this discovery thing and just

11 see if we can't find out what the story was here.

12          It looks to me like Ms. Berkel had a list of

13 things that she wanted corrected.  And she assigned

14 these things -- or someone assigned these things by

15 number.  And I don't have the list, so I don't know

16 what they were -- to someone, and that Sue Edberg, who

17 appears to be from the testimony this witness's

18 colleague or whatever we've called them in the past,

19 was assigned an issue or two.  And that, because she

20 was gone, somehow this witness got handed over these

21 materials and is telling us that he doesn't understand

22 what he was supposed to do or what those issues were.

23          So I think the questions are fair.  He was

24 specifically named in these e-mails.  And the issues

25 appear to be directly related to this -- to the



2534

 1 California Department of Insurance.

 2          If he responded in this manner and didn't

 3 understand anything that was going on, I suppose he's

 4 not the right witness.  Maybe Sue Edberg is the right

 5 witness.  I don't know.

 6          So with that, could you read back the last

 7 question.

 8          (Record read)

 9      THE COURT:  So I take it your answer was that you

10 weren't responsible for monitoring out any of these

11 offshore representatives; that was not a responsibility

12 that you had?

13      THE WITNESS:  It was not my responsible [sic] for

14 hiring the offshore representatives.

15      THE COURT:  What about monitoring them?

16      THE WITNESS:  Within my organization, we monitor

17 overall call center performance, which would be how

18 quickly do we answer calls, how long does it take to

19 handle a call, how many calls do we receive, what is

20 the internal quality coming out of that particular

21 center or for that particular representative.

22      MR. GEE:  Q.  And how do you determine what the

23 internal quality is?

24      A.  There are standard quality review processes in

25 place that monitor how accurate a representative
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 1 responds to a question, were they professional or

 2 courteous in responding to that call?  Were they

 3 knowledgeable -- that type of thing.

 4      Q.  How are those measured?

 5      A.  They are measured through a process of random

 6 call recording.  And then those recorded calls are then

 7 listened to and scored by quality auditors.

 8      Q.  Do you remember reviewing reports for -- such

 9 as you've just described, for offshore representatives?

10      A.  Yes, I did.

11      Q.  And do you remember if those scores were below

12 what other onshore representatives received?

13      A.  In fact, the performance from our

14 Philippines -- and again, it was a very narrowly

15 focused team on benefits and eligibility.  The

16 performance for that group was equal to the performance

17 of our onshore agents.

18      Q.  What does "Onshore realignment" mean,

19 specifically West Manila?

20      A.  In relation to PacifiCare business, it would

21 be moving offshore work back into our domestic sites.

22      Q.  From West Manila?

23      A.  That's correct.

24      Q.  Why would you move call centers from West

25 Manila back onshore?
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 1      A.  Decisions to consolidate or move call centers

 2 is really not part of my responsibility.  But I can

 3 tell you that there were efforts during that time to

 4 bring offshore work back into our domestic sites.

 5      Q.  Do you know why?

 6      A.  No, not specifically.

 7      Q.  Do you know whose responsibility it was to

 8 make the decision to bring offshore representatives

 9 back -- offshore call centers, that function, back to

10 onshore?

11      A.  I don't know whose decision it was to do that,

12 no.

13      Q.  What about "Live Adjust Pilot"?  Do you know

14 what that refers to?

15      A.  I do not know what that specific issue applies

16 to.  And as I shared before, there were a mixture of

17 UnitedHealthcare and PacifiCare concerns that were

18 brought up.  So to a comment that was made earlier that

19 I didn't understand what the issues were, there may

20 have been some nomenclature or programs that were noted

21 that were outside of my scope of responsibility.

22      Q.  So I'm assuming you don't remember briefing

23 Ms. Berkel about live adjust pilot?

24      A.  No, I do not.

25      Q.  What about "new service model"?  Do you know
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 1 what that refers to?

 2      A.  As I read this e-mail, no, I do not.

 3      Q.  How about in general?

 4      A.  No, I don't.

 5      Q.  Do you remember if you asked Mr. Auerbach what

 6 that issue pertained to?

 7      A.  I don't recall having that conversation with

 8 Mr. Auerbach.

 9      Q.  Do you know if Ms. Berkel had responsibility

10 for United operations?

11      A.  Not to my knowledge.

12      MR. GEE:  I have another document, appears to be a

13 spreadsheet.  May it be marked as the next exhibit?

14      THE COURT:  This is marked 288.  It's a "PHS/UHC

15 Integration and Strategies," 9/27/07.

16      MR. GEE:  I'm sorry.  I think I said

17 "spreadsheet."  It's a Power Point presentation, Bates

18 No. PAC 275455.

19      THE COURT:  Did you want a chance to look at this

20 before you decide if it's confidential?

21      MR. KENT:  Yes.  Yes, your Honor.  Thank you.

22          (CDI's Exhibit 288 marked for

23           identification)

24      THE WITNESS:  Okay.

25      MR. GEE:  Q.  Do you recognize this document?
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 1      A.  I don't recognize the document specifically,

 2 no.

 3      Q.  You do see your name under "Responses by," the

 4 last name, right?

 5      A.  Yes, I do.

 6      Q.  You don't remember giving, providing responses

 7 pertaining to the issues raised in this document?

 8      A.  I do recall giving responses that were

 9 contributed or placed in the document.  I have not seen

10 this particular document.

11      Q.  Let's go to Page 8, PAC 275462.  And I'm

12 sorry.  When I'm reading out these PAC numbers, I'm

13 referring to the numbers on the bottom right-hand

14 corner.  I'm not sure if I ever gave you that

15 explanation.

16      A.  I understand.

17      Q.  Okay.  And at the top, it says

18 "Questions/Feedback, Marty Sing."  Do you understand

19 that to mean that you were the one giving the responses

20 to this issue?

21      A.  Yes, I do.

22      Q.  And "GLA Inquiry," at the top, do you know

23 what "GLA" stands for?

24      A.  Not familiar with that particular acronym.

25      Q.  And the inquiry is, "What type of training
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 1 programs will exist?"

 2          And if I could direct your attention to Bullet

 3 Point No. 4, "June 2006, UHC Training," do you see

 4 where I'm at?

 5      A.  Yes, I do.

 6      Q.  Could you read that bullet point to yourself.

 7      A.  Okay.

 8      Q.  Do you remember providing this bullet point

 9 response?

10      A.  Yes, I do.

11      Q.  You're saying that most of the experienced

12 PLHIC customer service personnel were released.  Was

13 that in connection with the March 2006 layoffs we

14 discussed earlier today?

15      A.  What I'm saying is that most of our PacifiCare

16 Health Systems trainers were released, which was our --

17 which is our HMO plan.

18      Q.  The next bullet point, "Currently UHC training

19 is reviewing and updating PHS training content."  Do

20 you see that?

21      A.  Yes, I do.

22      Q.  Do I understand, does that also refer to HMO

23 only?

24      A.  That's correct.

25      Q.  Did UHC take over responsibility for training
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 1 of PLHIC PPO?

 2      MR. KENT:  It's vague.

 3      THE COURT:  If you know.

 4      THE WITNESS:  UHC training is really a reference

 5 to a centralized training organization.  This is

 6 specifically in reference to PacifiCare Health

 7 Systems's HMO training.

 8      MR. GEE:  Q.  Independent of this document, I'm

 9 wondering if UHC training also took over responsibility

10 for PacifiCare PPO customer service training?

11      A.  No.

12      Q.  Who has that responsibility?

13      A.  At the time, PPO customer service training was

14 conducted within the sites that service that product.

15      Q.  How about now?

16      A.  It's still trained within the sites that

17 service that product.

18      Q.  Where do the trainers come from?

19      A.  San Antonio trainers who are training

20 PacifiCare PPO came from San Antonio PPO.

21      Q.  Are they part of the customer care department?

22      A.  They report into a centralized training

23 division.  But they are located in San Antonio and, in

24 fact, came from San Antonio customer care.

25      Q.  Can you turn to the next page.  Is this
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 1 another response for which you are responsible for?

 2      A.  You're referring to 5463?

 3      Q.  Yes, I'm sorry.

 4      A.  Yes.

 5      Q.  Yes, you're responsible for this?

 6      A.  That's right.

 7      Q.  And the question is, "Where does

 8 implementation of IDT (full capability not 'lite'),"

 9 L-I-T-E, "sit in terms of priorities/timelines?"

10          What does that mean, "implementation of

11 IDT"?

12      A.  So "IDT" -- I think I've referenced this

13 previously -- is "Intelligent Desktop."  And that is

14 the tool that our customer care professionals use to

15 document calls.

16          So when a person calls in, we have the member

17 name, member ID number, when they called, what they

18 called for, any information on the purpose of the call,

19 and then, ultimately, what was the outcome of that

20 call.

21      Q.  Do you know what is meant by "full capability

22 not 'lite'"?

23      A.  Yes, I do.

24      Q.  What is it?

25      A.  IDT is an application that's used by the
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 1 entire UnitedHealthcare customer care group.  And

 2 depending on what product or center you're servicing

 3 in, you may have slightly different versions of that

 4 application.

 5          So in this reference, it is referencing the

 6 IDT capabilities in supporting PacifiCare Health

 7 Systems calls.

 8      Q.  And as of this time, the full capability IDT

 9 had not been implemented?

10      A.  That's correct.

11      Q.  So tracking of certain codes was not possible?

12      A.  Not tracking of certain codes, but more

13 specifically tracking of call origination.

14          So, example, I'm calling in about John Smith,

15 and I'm a provider calling in about John Smith.  So our

16 system would support the tracking of that call in its

17 entirety, but the function of designation "member"

18 versus "provider" as the caller in that particular

19 system was not enabled.

20      Q.  What does -- do you know what "ORS" stands

21 for?

22      A.  "ORS" stands for online routing system, I

23 believe.

24      Q.  Do you know what ORS reports are?

25      A.  Yes, I do.
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 1      Q.  What are they?

 2      A.  They are reports that provide us information

 3 on call -- call reasons.  So during, say, any given

 4 month, how many calls did I receive -- or how many

 5 calls did I document that were about eligibility for a

 6 particular group or product, for example.

 7          So it's really the -- it's the online routing

 8 system, but it's also the tool that we use to pull

 9 information.

10      Q.  As part of your responsibilities, do you

11 review ORS reports?

12      A.  Yes, I do.

13      Q.  Do you generate ORS reports?

14      A.  I can.

15      Q.  How often are they generated?

16      A.  ORS reports are generated every day.

17      Q.  Are they distributed to a team of people?

18      A.  They are.

19      Q.  Who is -- who are they distributed to?

20      A.  ORS reports, in my world, are distributed to

21 site leadership, including myself, supervisors,

22 managers, director, and then individuals who help

23 manage ORS -- ORS inventories and ORS work.

24      Q.  Once you receive these ORS reports, are you

25 responsible for doing anything with them?
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 1      A.  Yes.

 2      Q.  What are you supposed to do with them?

 3      A.  We use ORS reports really to manage work flow.

 4 So it is our goal to respond to or resolve 95 percent

 5 of all issues that come through ORS within two days or

 6 less.  So it is a tool that we use to track response

 7 time, turnaround time.  Really, it's a daily tool that

 8 we use to manage our business.

 9      Q.  So these are calls for which the frontline

10 customer service rep was not able to resolve the issue

11 while on the phone?

12      A.  No.

13      Q.  What do they represent?

14      A.  So it's a -- it's a larger pool of --

15 essentially, it's everything that we do.  So I take a

16 call, I document that.  That then translates into a

17 case that we create.  And then that information is

18 reported as a result of ORS.  So in reality, the vast

19 majority of calls that we receive, we handle at the

20 time that they come in.

21          So it's really a way to monitor, again, any

22 open work that we may have had.  Maybe it's something

23 that has to be worked within our department or requires

24 additional follow-up.  But as importantly, it's a tool

25 that we use to really monitor call trends, have they



2545

 1 changed over time, what are the top four reasons that

 2 folks call.

 3      Q.  You're saying these are open issues that are

 4 reflected in ORS reports, right?

 5      A.  I'm saying that open issues are a component.

 6 But that is not the sole purpose of an ORS report.

 7      Q.  What else is in an ORS report other than open

 8 issues?

 9      A.  Really everything, everything we do comes out

10 in an ORS report.

11      Q.  What is an ORS mailbox?

12      A.  ORS is -- which is why it's referred to as an

13 online routing system as well.  ORS is the tool that we

14 use to manage work and inventory.  So I may have an ORS

15 mailbox within my particular area, but there are also

16 ORS mailboxes within claims, within network management,

17 within appeals and grievance.

18          So we don't want to have agents that are

19 taking paper and shooting them some place.  We take

20 that particular case, all the information that came

21 along with that, and then we send that to an ORS

22 mailbox.

23      Q.  Have you ever heard the term "ORS backlog"?

24      A.  Yes.

25      Q.  What does it refer to?
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 1      A.  "ORS backlog" is simply a reference to

 2 inventory.

 3      Q.  What does that relate to, what inventory?

 4      A.  So as I said, ORS is really the universe of

 5 calls and cases that we take every day.

 6          (Reporter interruption)

 7      THE WITNESS:  That we take in every day.

 8          And I just forget what the question was.

 9      MR. GEE:  Could you read back the --

10          (Record read)

11      THE WITNESS:  So it's backlog question.  So we

12 track turnaround time, as I said, in ORS.  So how many

13 cases do we have, if they're open, how long have they

14 aged.

15          So if we have anything that exceeds a

16 certain -- two days, for example, we may consider that

17 to be outside of our performance standard, which is an

18 internally monitored performance standard.

19          And, if there are cases in there that have not

20 been worked or aging, those maybe referred to as a

21 backlog of cases.

22      Q.  Do you remember a time in mid 2007 when there

23 was a problem with significant ORS backlog?

24      A.  I have responsibility for customer service

25 ORS and ORS mailboxes.  I am not aware of any
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 1 significant backlogs that would have been in my

 2 area.

 3      Mr. GEE:  I have an e-mail dated July 6th, 2007

 4 with an attachment.  May it be marked as the next

 5 exhibit in order?

 6      THE COURT:  This is 289.

 7          (CDI's Exhibit 289 marked for

 8           identification)

 9      THE COURT:  A July 6th, 2007.

10          Mr. Gee, about how much more do you have?

11      MR. GEE:  I, unfortunately, am not going to finish

12 today.  And even with an hour tomorrow, I don't know if

13 I can promise.

14      THE COURT:  Okay.  It's 20 to 4:00.  We can take a

15 five-minute break or stop now and start tomorrow.  I

16 don't know.

17          (Discussion off the record)

18      MR. GEE:  Your Honor's preference.

19      THE COURT:  I seem to be getting more and more

20 congested.  I'm not sure if it's the room or --

21          I'm marking 289.  And it's got a date of July

22 6th, 2007.

23          Do you want to take a minute and look through

24 it?

25          What about the confidentiality on this one,
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 1 Mr. Kent?

 2      MR. STRUMWASSER:  Your Honor, before we leave

 3 today we're going ask to move in all the exhibits that

 4 have been marked.

 5      THE COURT:  Okay.

 6      MR. GEE:  Perhaps while the witness is

 7 reviewing --

 8      THE COURT:  Yes.  We're not going to go very far

 9 more.

10      MR. KENT:  I think we should leave the

11 confidentiality.  There's a lot of proprietary

12 information.

13      THE COURT:  We'll have to deal with it.

14          All right.  Why don't we go through these.

15      MR. STRUMWASSER:  Can we start with the ones

16 from  --

17      THE COURT:  So we're back at 269, except that it

18 has a confidentiality issue.

19          Any objection?

20      MR. KENT:  Could we do that tomorrow morning when

21 Mr. Velkei is back?  Because he was here for that.  If

22 you want to pick up with 281, that's fine.  Or we can

23 do it all tomorrow.

24      THE COURT:  Any objection to 281?

25      MR. KENT:  No objection.
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 1      THE COURT:  Entered.

 2          (CDI's Exhibit 281 admitted into evidence)

 3      THE COURT:  282?

 4      MR. KENT:  Well, the problem with that is there

 5 was no identification of the documents.  And they

 6 bear different dates.  I don't have a -- we would

 7 not object to them coming in as separate documents

 8 or --

 9      MR. STRUMWASSER:  How about just with the

10 understanding that there is no verification of their

11 attachment relationship but that they are, in fact,

12 true and correct representations of what they purport

13 to be, each of them?

14      MR. KENT:  That's fine.

15      THE COURT:  Then I'll enter 282 with that

16 consideration.

17          (CDI's Exhibit 282 admitted into evidence)

18      THE COURT:  And 283 as well?

19      MR. KENT:  No objection.

20          (CDI'S Exhibit 283 admitted into evidence)

21      THE COURT:  284?

22      MR. KENT:  No objection.

23      THE COURT:  That will be entered.

24          (CDI'S Exhibit 284 admitted into evidence)

25      THE COURT:  285?
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 1      MR. KENT:  No objection.

 2      THE COURT:  That will be entered.

 3          (CDI'S Exhibit 285 admitted into evidence)

 4      THE COURT:  286?

 5      MR. KENT:  No objection.

 6      THE COURT:  287?

 7      MR. KENT:  No objection.

 8      THE COURT:  Those will be entered.

 9          (CDI's Exhibits 286 and 287 admitted

10           into evidence)

11      THE COURT:  288 has a confidentiality issue,

12 right?

13      MR. KENT:  Yes.

14      THE COURT:  So except for that issue, any

15 objection?

16      THE COURT:  All right.  That's entered.

17          (CDI's Exhibit 288 admitted into evidence)

18      THE COURT:  Same thing with 289?

19      MR. KENT:  No objection.

20      THE COURT:  All right.  That will be entered.

21          (CDI's Exhibit 289 admitted into evidence)

22      THE COURT:  Are there any other documents from

23 this afternoon?

24          So 282 had a confidentiality issue also,

25 correct?
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 1      MR. KENT:  Yes.

 2      THE COURT:  That's the only other one, right?

 3          Why don't we reconvene at 9:00 o'clock.  We'll

 4 go off the record.

 5          (Whereupon, the proceedings recessed

 6           at 3:45 o'clock p.m.)

 7
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 1 STATE OF CALIFORNIA     )

                        )   ss.

 2 COUNTY OF MARIN         )

 3          I, DEBORAH FUQUA, a Certified Shorthand

 4 Reporter of the State of California, duly authorized to

 5 administer oaths pursuant to Section 8211 of the

 6 California Code of Civil Procedure, do hereby certify

 7 that the foregoing proceedings were reported by me, a

 8 disinterested person, and thereafter transcribed under

 9 my direction into typewriting and is a true and correct

10 transcription of said proceedings.

11          I further certify that I am not of counsel or

12 attorney for either or any of the parties in the

13 foregoing proceeding and caption named, nor in any way

14 interested in the outcome of the cause named in said

15 caption.

16          Dated the 21st day of January, 2010.

17

18
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 9       LETTER TO MICHAEL L. GRIFFIN,

10       M.D. FROM KRISTINE MERKLE

11       CDI00252648

12 304 - ONE-PAGE FACSIMILE TRANSMITTAL    2684      2704

13       12/06/06 FROM KIM, RN TO
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 1 OAKLAND, CALIFORNIA; THURSDAY, JANUARY 21, 2010; 9:00 A.M.;

 2 DEPARTMENT A; ELIHU HARRIS STATE BUILDING, 1515 CLAY STREET;

 3 RUTH S. ASTLE, ADMINISTRATIVE LAW JUDGE

 4                            -oOo-

 5                 (Off-the-record discussion.)

 6           THE COURT:  All right.

 7           This is on the record.

 8           This is before the insurance commissioner of the

 9 State of California in the matter of PacifiCare Life and

10 Health Insurance Company in the matter -- OAH case number

11 2009061395, agency number UCA 200700004.

12           Today's date is January 21, 2010.  Respondent's

13 attorneys and all attorneys are present.  Now, Ms. Rosen has

14 come.  And Respondent is in the person of Ms. Berkel.

15           Unfortunately, I'm losing my voice.  I hope it

16 doesn't completely go.  I decided it would wreak too much

17 havoc to call in sick so here I am.

18           MS. BERKEL:  Thank you.

19           THE COURT:  But, um, if it gets worse, I don't

20 know what we'll do.  I just won't say much.

21           MR.STRUMWASSER:  You just need two signs,

22 sustained.

23           THE COURT:  Good.  It will be a shorter record.

24           None of you has ever gone to the CB class on where

25 they have you hold this thing up and -- um, all right.  Did
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 1 you want to -- you wanted to tender the supplemental

 2 accusation?

 3           MR.STRUMWASSER:  Yes, your Honor.  I'm providing

 4 PacifiCare with two copies and one to your Honor of the

 5 supplemental accusation, the first supplemental accusation,

 6 and the, I believe, the practices.  We'll mark it as an

 7 exhibit but we will not mark it as evidence.

 8           THE COURT:  The question is do you want me to mark

 9 it as a separate exhibit number or as part of Exhibit One,

10 which are the pleadings in this matter, which are in

11 jurisdictional purposes.  Either, whatever you want is fine

12 with me.

13           MR.STRUMWASSER:  Exhibit One right now is only the

14 original OSC; right?

15           THE COURT:  Correct.

16           MR.STRUMWASSER:  I think we ought to just give it

17 a new number.

18           THE COURT:  All right.  Then it is 290.  It will

19 be marked as Exhibit 290.  It will be considered for

20 jurisdictional purposes only.

21           (Exhibit 290 marked for identification.)

22           And I will take official notice that it was signed

23 by Ms. Rosen on behalf of the Department of Insurance.

24           (Exhibit 290 marked for identification.)

25           Okay.  Did you want to continue with the witness
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 1 from yesterday?

 2           MR. GEE:  We would, your Honor.

 3                         MARTIN SING,

 4 resumed the stand, and testified further as follows:

 5           THE COURT:  All right.

 6           Mr. Sing, if you could come back up here.  You've

 7 been previously sworn in this matter so you're still under

 8 oath.

 9           THE WITNESS:  Yes, your Honor.

10           THE COURT:  Since we have a new court reporter, it

11 would be nice if you just stated your name and spelled it

12 for the record again. Thank you.  (9:12 a.m.)

13           THE WITNESS:  My name is Martin Sing, M-a-r-t-i-n

14 S-i-n-g.

15           THE COURT:  Okay.

16                DIRECT EXAMINATION (CONTINUED)

17 BY MR. GEE:

18      Q.   Good morning, Mr. Sing.  Did you remember

19 yesterday we were, when we left off we were just, I had just

20 given you a packet.  It's a July 6, 2007 e-mail with an

21 attachment that appeared to be an ORs report.  Do you have

22 that in front of you still?

23      A.   I remember the document.

24           THE COURT:  Can you state that number again?

25           MR. GEE:  Sure.  It's -- the exhibit is 289 and
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 1 Bates is PAC 196598.

 2           THE COURT:  It looks like this, Mr. Sing.  Yeah.

 3           THE WITNESS:  Yes, I have it.

 4      Q    (By Mr. Gee) Did you have a chance to review this

 5 document, Mr. Sing?

 6      A.   Yes, I did.

 7      Q.   Do you recognize the e-mail?

 8      A.   I do recognize the e-mail.

 9      Q.   Do you recognize the attachment?

10      A.   Yes, I do.

11      Q.   Is the attachment an Or's report?

12      A.   The attachment is two separate documents.  One is

13 specifically a commentary on actions being taken and behind

14 that is a spreadsheet that has an Ors dated populating the

15 spreadsheet.

16      Q.   This indicates that the first two pages of the

17 attachment, Bates number PAC 196599 and -- to 600, that is

18 the commentary that you're referring to?  And then the pages

19 after that are what you refer to as an OR's report?

20           MR. KENT:  Misstates the prior testimony.

21           THE COURT:  Well, there were two.  He said that

22 there are two documents attached.  And one of them is --

23           THE WITNESS:  So -- so, yes.  The first, 599 and

24 600, is a commentary specific to actions being taken around

25 OR's records.  And then the following pages are not an
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 1 actual OR's report but data pulled into a spreadsheet with

 2 OR's information.

 3      Q    (By Mr. Gee) Did you create this document?

 4      A.   I did not create it.  But I did review it.

 5      Q.   Back to the e-mail.  Your e-mail to Ms. Berkel and

 6 Ms. Knous, the second sentence starts, "The report contains

 7 IDT roll-out information, including systematic limitations".

 8 Where is that in this document?

 9      A.   As I reviewed this document, the information on

10 systematic limitations and IDC roll-out are in the, um, the

11 comments in the commentary on 599 and 600.

12           THE COURT:  I'm sorry?

13           THE WITNESS:  599 and 600.

14 BY MR. GEE:

15      Q.   Could you turn to 599?

16      A.   Yes.

17      Q.   And the first row that has, that's populated, row

18 three, says under "time table IDT kickoff dates to train SA

19 staff".  What does that mean?

20      A.   I didn't used to have to hold this stuff this far

21 away.

22      Q.   I apologize for the small print.

23           THE COURT:  You're in good company.

24           THE WITNESS:  Maybe if I put it behind this water.

25           That refers specifically to the dates that we
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 1 would be training San Antonio staff on use of IDT.

 2      Q    (By Mr. Gee) And had San Antonio staff not been

 3 trained before those dates?

 4      A.   No.  This was roll out of new function on IDT.

 5      Q.   What -- what new functions?

 6      A.   So just to give you a little bit of context, we

 7 had, we rolled out IDT late 2006.

 8           I'm sorry.  I think those dates are October 25,

 9 '08 through November 29, 2008.

10      Q.   That's how I read it.

11      A.   Okay.  So we rolled out that system in late '06.

12 And as with many system changes and implementation, we found

13 some deficiencies in the customer service use of that tool.

14 And some of the functions that were not originally built

15 into that tool.  So these dates really reflect additional

16 training that was to be delivered to our San Antonio

17 employees during that time period.

18      Q.   The -- these employees though were using IDT for

19 these dates?

20           MR. KENT:  That's vague as to time.

21           THE COURT:  Before these dates?

22           THE WITNESS:  Yes, they were.

23 BY MR. GEE:

24      Q.   And under row five, "training", and then I'm now

25 looking over to the far right under the comment column, it
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 1 has the date "12/6/06 CCPs not trained on how to roll

 2 correctly through IDT".  What do you interpret that sentence

 3 to mean?

 4           MR. KENT:  I'm sorry.  Where are you?

 5           MR. GEE:  Under training, row five, column E.

 6           MR. KENT:  Thank you.

 7           THE WITNESS:  So in reading this, the full

 8 narrative, this was specific to how the customer care

 9 professionals were utilizing that tool in routing issues

10 to -- to either themselves or supervisors or their

11 departments.

12 BY MR. GEE:

13      Q.   What's the consequence -- excuse me -- of customer

14 care professionals not routing correctly through IDT?

15      A.   It certainly depends on what the issue was.  Um,

16 so if I'm a CCP and I'm simply taking a roll-in call, for

17 example, and I document that call and I don't close the

18 case, which is part of what we found here, then that would

19 reflect something that remained open.  If there was

20 something that was to be routed to a specific work que for

21 follow up, then there's the potential that if it wasn't

22 routed appropriately then it would go unaddressed.

23      Q.   So customer issue would stay open and not be

24 resolved?

25      A.   Potentially, yes.
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 1      Q.   And would that be reflected in an OR's report?

 2      A.   That's correct.

 3      Q.   And it would be what I've seen as termed as a OR's

 4 back log?

 5      A.   Yes.  That's correct.

 6      Q.   Would you look now on row nine under the time

 7 table column, column A, "Claims seen an increase in OR's

 8 inventory".  And then if you could read the comment under

 9 column E?

10      A.   Okay.

11      Q.   What did you interpret that comment to mean?

12      A.   That comment was specifically related to OR's

13 cases that were being forwarded to Letter King, which is our

14 HMO claims processing site, and Piray was -- is the manager

15 on site there.

16      Q.   Could you turn to page 196601?

17      A.   Okay.

18           THE COURT:  Would you like to use that? (Referring

19 to a magnifying glass)

20           THE WITNESS:  I don't know.  It might affect my

21 ego but I --

22           MR.STRUMWASSER:  Size doesn't matter.

23           THE WITNESS:  Okay.  Thanks for looking out for

24 me.

25           THE COURT:  It's pretty small.
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 1           THE WITNESS:  That's much better.  Yes.

 2      Q    (By Mr. Gee) Under column B, we have a header, it

 3 appears, called "Total Inventory".  Is that the inventory of

 4 open issues?

 5      A.   This reflects the total inventory of open and

 6 closed OR's records during that time period.

 7      Q.   So -- and then the date left of that in column A?

 8           THE COURT:  I need to take a quick break.  I'm

 9 sorry.  Really sorry.

10             (Break from 9:28 a.m. to 9:35 a.m.)

11           I can concentrate still.  I'll let you know if I

12 can't any more.

13           MR.STRUMWASSER:  We don't want to be in a delicate

14 matter here.  If we need to break, the parties confirmed we

15 absolutely need to break.  If there is a question about

16 whether how long we go, we have suggested, I think they're

17 small, the Griffins are here and so we could start them

18 because it's clear we're not going to finish with Mr. Sing

19 today.

20           THE COURT:  All right.  Why don't you finish what

21 you were doing with this particular document and then why

22 don't we --

23           MR. GEE:  Actually, the document may take a little

24 while and now would not be -- not be a bad time to break.

25 Is that all right with you, Mr. Sing?
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 1           MR. KENT:  Well, the only issue is Mr. Velkei is

 2 on his way across the street and he was going to handle the

 3 cross.

 4           THE COURT:  Let's go until Mr. Velkei comes and

 5 I'll let you know if I --

 6 BY MR. GEE:

 7      Q.   So I think where I was, we were looking at the

 8 total inventory column and you had said those were the

 9 number of open cases; is that right?

10      A.   That's correct.

11      Q.   And then the column to the left with the dates

12 under the title June open inventory, those were the dates

13 that correspond to how many open cases there were like, for

14 example, row two, six, the date is 6/20/2007.  And as of

15 that date there was 10,204 open cases?

16      A.   That's correct.

17      Q.   Does 2,000 -- 10,204 seem like a large number of

18 open cases to you?

19      A.   Ten thousand open cases would be a concern to me,

20 yes.

21      Q.   What is -- does PacifiCare have internal goals of

22 maximum total open inventory?

23      A.   PacifiCare did not have goals for maximum open

24 inventory.  Our goals are really around case closure time

25 frames so turn around times for OR's cases, so --
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 1      Q.   I'm sorry.  Go ahead.

 2      A.   Just to give you a little bit more information so

 3 we may have a lot of cases, but we really want to track is

 4 how quickly are we reviewing and closing cases that may be

 5 open.

 6      Q.   And I believe your testimony from yesterday was

 7 that PacifiCare tries to close cases within two days; is

 8 that right?

 9      A.   Yes.  Our goal today, and goals change every year

10 as you can imagine, our goal today is that we close

11 95 percent of all of our cases in two days or less.

12      Q.   What was the goal in '07?

13      A.   In 2007, it was really a new process for

14 PacifiCare.  And I don't recall a specific response or

15 turned-around time goal -- I don't recall a specific turn

16 around time goal being established during that period.  That

17 time.

18      Q.   Column C, Vol by reason code.  V-o-l, what do you

19 interpret that header to mean?

20      A.   Volume by reason code.

21      Q.   And what does -- sticking with row two, the volume

22 by reason code is 8,412.  What does that number mean?

23      A.   That number is really just a number that, of open

24 cases, that were tagged with a call reason code.

25      Q.   So there were about 1500 or so that did not have
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 1 reason codes?

 2      A.   I'm not sure if I'm understanding your math there.

 3      Q.   More like 1800.  I'm just looking at the

 4 difference between total inventory and volume by reason

 5 code.

 6      A.   No, that is a subset of the 10,204 number.

 7      Q.   But I, what I'm asking you is, so there is a total

 8 inventory of 10,204 as of June 20, 2007 and you said of the

 9 10,204 there are 8,412 open cases for which there is a

10 reason code; is that right?

11      A.   That -- that's what I'm interpreting this

12 document.

13      Q.   So the difference between those two numbers is

14 about 1800; am I counting -- 1800?

15      A.   No.  So -- so column B --

16      Q.   Okay.

17      A.   -- total inventory.  Column C is the total volume

18 that had a reason code attached to it.  So really there were

19 8,412 open cases that had a reason code assigned, and then

20 there were approximately what, 2,000 or maybe slightly less

21 than that that did not have a reason code attached.

22      Q.   Thank you.

23      A.   You're welcome.

24      Q.   And column D, volume by status code.  That's

25 volume by status code?
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 1      A.   That's correct.

 2      Q.   And what's the difference between a status and a

 3 reason code?

 4      A.   So keeping in mind that I don't work the system

 5 every day.

 6      Q.   Sure.

 7      A.   Status code would be the status of that case open,

 8 referred to in other department, pended to the customer care

 9 professionals, work bucket, that type of thing.

10      Q.   And then the next page, two pages down, 603, we

11 have another spreadsheet -- excuse me -- with the title

12 "inventory reduction plan".

13      A.   Yes.

14      Q.   What is this page reflecting?

15      A.   This is simply our plan to work down the inventory

16 that is referenced on the previous page until it gets to a

17 level that is acceptable to me.

18      Q.   What would be a level that is acceptable to you?

19      A.   Well, my goal would be that we have all our cases

20 closed and we don't have anything sitting out there.  What

21 our effort here was to get the volume to -- two things

22 here -- so if you read through the narrative, understand

23 what those open cases were, knowing that there was, in part,

24 a training concern, with CCPs.  And then, secondly, to go

25 through and review and reduce that inventory over a period
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 1 of time.  So looking at what resources we need to do it, how

 2 many cases do we need to go through a day or, you know, so

 3 if I got three people doing it, physically, how many can get

 4 through in a day and at what point will we have completed

 5 our review of that inventory and really reducing the number

 6 of open cases.

 7      Q.   Did you have to sign special resources to this

 8 inventory reduction plan project?

 9      A.   I assigned managers to certain portions of the

10 reduction plan based on their responsibility.  So if you

11 were to look back at the prior pages, Stacy Wellington has a

12 larger piece of that, which is our HMO Pacific -- PacifiCare

13 Health System HMO business.  Erin Benton had responsibility

14 for PPO, which, as you can see, the inventory on that

15 particular row was significantly smaller.  So just based on

16 who managed that particular part of our call center, that

17 manager is responsible for working and reducing inventory in

18 those buckets.

19      Q.   Is that uncommon to assign a manager to work on an

20 inventory reduction plan?

21           MR. KENT:  It's vague.  It is argumentative.  No

22 foundation.

23           THE COURT:  If you know.  I don't think it was

24 meant to be argumentative but --

25           MR. GEE:  I never mean to be argumentative.
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 1           THE WITNESS:  So in our organization, it is not

 2 uncommon for a manager to spearhead that type of effort in a

 3 center.  That's what your job is, to manage front line

 4 staff, to manage performance, to manage metrics.

 5      Q    (By Mr. Gee) Is it common to have a inventory

 6 reduction plan in place?

 7      A.   So I've been doing this for a long time.  And

 8 there are occasions where we have spikes in inventory for

 9 different reasons.  And when that happens, we put lines in

10 place to reduce that inventory so if it's not unusual.

11      Q.   Did you determine the reason for this spike in

12 inventory?

13      A.   Yes, I did.

14      Q.   What was it?

15      A.   Well, again, going back to some of the previous

16 comments, we found that in our initial training, for our

17 customer care professional that there are -- there were

18 components of how to use the system that were either not

19 trained well, um, or not trained sufficiently.  And as a

20 result, we had front line employees not using the system

21 accurately, which caused cases that were truly not open, to

22 reflect as being opened.  And that was really what drove our

23 efforts to review and reduce that volume.

24      Q.   This training that you said was not adequate, was

25 this the training that we refer to on 599, the training that
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 1 took place on 10/25/06, 10/28/06, 11/4/06, 11/18/06 and

 2 11/29/06?

 3      A.   So now that I have the magnifying glass, it

 4 actually says '06 and not '08, which is what I was

 5 struggling with before.  So, yes, that training that

 6 occurred late 2006 was not sufficient.

 7           THE COURT:  Maybe we should mark the --

 8           MR. MCDONALD:  Magnifying glass.

 9           THE COURT:  -- the magnifying glass for the

10 record.

11           THE WITNESS:  Really like this part.

12           MR. KENT:  Well, anyone reviewing the record is

13 going to need one.

14           THE WITNESS:  So thank you for providing that.

15 For sure I thought it said '08 but it was '06.

16 BY MR. GEE:

17      Q.   Could you turn to PAC 196605.  And just so

18 we're -- make sure we're on the same page.  The top there is

19 titled "open inventory as of July 3, 2007".  You got that?

20      A.   Yes, I do.

21      Q.   Could you tell me what we're looking at here?

22      A.   We are looking at an OR's inventory report broken

23 down by product type and region.  And in addition to that,

24 broken down by reason code.

25      Q.   And just so I'm sure I'm understanding this
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 1 correctly, let's take, for example, row four, non-HMO, MBR;

 2 that is PPO business?

 3      A.   That's correct.

 4      Q.   And to the right of that column we have "Total not

 5 closed, 676".  That's the total number of open cases we

 6 have; is that right?

 7      A.   That's correct.  I'm sorry.  Yes.  That's correct.

 8      Q.   And then the columns that follow that appear to

 9 reflect the aging, how old those open cases are; is that

10 right?

11      A.   That's correct.

12      Q.   And the column all the way to the right, column C,

13 91 plus days and under that column there are 266 open cases

14 that are aged 91 plus days?

15      A.   Yes.

16           MR. GEE:  This would not be a bad time to break.

17           THE COURT:  Do you want to take a short break and

18 then --

19           MR. KENT:  That's fine.

20           THE COURT:  -- and come back?

21           MR. GEE:  Thank you, Mr. Sing.

22                (Break from 9:41 to 9:50 a.m.)

23           THE COURT:  All right.  Let's go back on the

24 record.

25           Did you wish to call another witness?
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 1           MR.STRUMWASSER:  Yes, your Honor.  The Department

 2 calls Dr. Michael Griffin.

 3                    MICHAEL GRIFFIN, M.D.,

 4 having been called as a witness, was sworn and testified as

 5 follows;

 6           THE COURT:  All right.  Dr. Griffin, if you can

 7 come forward.  There's some gel over there, although I

 8 understand that that has, not everybody thinks that's a good

 9 idea either.  If you could raise your right hand.

10           Do you solemnly swear or affirm the testimony

11 you're about to give is the truth, the whole truth and

12 nothing but the truth?

13           THE WITNESS:  I do so swear.

14           THE COURT:  Please be seated and state your first

15 and last name and spell them both for the record.

16           THE WITNESS:  My name is Michael Griffin.  It's

17 spelled M-i-c-h-a-e-l G-r-i-f-f-i-n.

18                      DIRECT EXAMINATION

19 BY MS. ROSEN:

20      Q.   Good morning, Dr. Griffin.

21      A.   Good morning.

22      Q.   Could you tell us what type of doctor you are?

23      A.   I'm a pediatric cardiologist.

24      Q.   And what kind of illnesses and conditions does

25 that involve taking care of?



2577

 1      A.   The practice of pediatric cardiology covers

 2 cardiovascular disease, which is generally birth defects as

 3 well as acquired heart disease in children, infants and

 4 teenagers.  And then sometimes in young adults.

 5      Q.   And could you tell us a little bit about your

 6 education, starting with college and residency, that type of

 7 thing?

 8      A.   Um, my education after high school was a

 9 Bachelor's degree in biology followed by a medical degree

10 from Southern Illinois University followed by post graduate

11 training in family practice and then pediatrics.  That

12 comprised about three years.  And then after that I did some

13 specialized additional training at the Hospital For Sick

14 Kids at the Great Ormand Street in London, England for Sick

15 Children in London.

16      Q.   And how is your practice currently organized?

17      A.   Oh, right now my practice, it's a small practice.

18 It is a single specialty practice meaning we practice only

19 pediatric cardiology.  And it's basically a solo practice.

20 It certainly was in 2005.  Recently, I added an associate,

21 which is part time.

22      Q.   And how many years have you been in practice as a

23 pediatric cardiologist?

24      A.   I've been in practice since 1984 so roughly 26

25 years.
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 1      Q.   And your practice is located --

 2      A.   My practice address is currently 2051 Pioneer

 3 Court.  And that's San Mateo 94103.

 4      Q.   And how do you get most of your patients?

 5      A.   Most of my patients are referred to me from other

 6 pediatricians.  Um, I also have a smaller number of patients

 7 who are referred by word of mouth and by sometimes words,

 8 secondary referrals from like the Internet or bulletin

 9 boards or that sort of the time.  Most of the time it is

10 from pediatricians.

11      Q.   How important is it to be responsive when you

12 receive a patient referred from a pediatrician?

13      A.   As a subspecialist, it is crucial.  In other

14 words, you need to make sure that both of your patients, the

15 referred patient and the physician, who is referring the

16 patient, both are quite anxious, and they need to know that

17 you're responsive.

18      Q.   So in 2005 did you sign a contract to be part of

19 the PacifiCare PPO network?

20      A.   Yes, I did.

21           MS. ROSEN:  And this is part -- okay.  Your Honor,

22 I would like to have marked next in line, our next in order,

23 PacifiCare contract between --

24           THE COURT:  Well, it's 291.

25           (Exhibit 291 marked for identification.)
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 1           MS. ROSEN:  Dr. Griffin.

 2           THE COURT:  Thank you.

 3           MS. ROSEN:  This is a contract between PacifiCare

 4 and Dr. Griffin.

 5           Are you giving them a copy?

 6           MR.STRUMWASSER:  If you have.

 7           MS. ROSEN:  Do you want one?

 8           MR. VELKEI:  Your Honor, this should be marked

 9 confidential.

10           THE COURT:  It is marked confidential actually at

11 the top.

12           MR. VELKEI:  Okay.  Perfect.  Thank you.

13           THE COURT:  And we're going to have this remain

14 confidential; is that correct?

15           MS. ROSEN:  That's fine.

16           THE COURT:  Okay.

17 BY MS. ROSEN:

18      Q.   Dr. Griffin, do you recognize this document?

19      A.   Yes, I do.

20      Q.   And is that your signature on the signature page?

21      A.   Yes, it is.

22      Q.   And when was this contract effective?

23      A.   April 1, 2005.

24      Q.   Were you contracted with PacifiCare, the PPO

25 network, prior to April 1, 2005?
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 1      A.   Yes.  I had a long career with serving the

 2 patients of PacifiCare.  I first became -- my first contract

 3 in a direct manner, I believe, in 1993.  So that would be

 4 like 17 years.

 5      Q.   Is it important to you that your practice be in

 6 the network for a variety of PPO plans?

 7      A.   Absolutely.  I mean we need to be able to serve

 8 our community at large.  And that means being able to serve

 9 one of the major providers for insurance or for health care

10 for the community.

11           THE COURT:  I need to take a break again just for

12 a second.  Sorry.

13           MS. ROSEN:  Okay.

14             (Break from 9:55 a.m. to 10:07 a.m.)

15           THE COURT:  Go ahead.

16 BY MS. ROSEN:

17      Q.   So Dr. Griffin, you testified that you were in the

18 PacifiCare network for 22 years.  So were -- you were in the

19 activation of PacifiCare, were those terms and fees included

20 in, according to the contracts -- according to the contract

21 for --

22      A.   They were paid within the constraints of the

23 contracts, yes.

24      Q.   Did you have very many PacifiCare patients in 2005

25 prior to the United merger?
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 1      A.   Yes.

 2      Q.   Did you have very many United patients --

 3      A.   Yes.

 4      Q.   -- prior to the acquisition?

 5      A.   Yes, I did.

 6      Q.   In 2006 were you part of a network called the Care

 7 Trust Network owned by Blue Shield?

 8      A.   Yes.

 9      Q.   And in 2006, did you see patients through your

10 participation -- did you see United patients through your

11 participation in the Care Trust Network?

12      A.   Yes, I did.

13      Q.   So were you aware that United was losing access in

14 sometime in 2006 to the Care Trust Network?

15      A.   At some point I became aware of that, yes.

16           MR. VELKEI:  I just would like to interject a

17 belated objection, leading.  Trying to move this along but

18 --

19           THE COURT:  Yeah.  The preliminary question can be

20 leading but when you start to get into important questions

21 of disputed facts, it's a good idea to be more open about

22 the questions not so leading.

23           MR. VELKEI:  Thank you, your Honor.

24 BY MS. ROSEN:

25      Q.   Did United ever tell you that or inform you in any
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 1 way that you could see United patients under your direct

 2 contract with PacifiCare?

 3           MR. VELKEI:  Same objection.

 4           THE COURT:  Well, I'll allow it if you know but --

 5 Do you know?

 6           THE WITNESS:  Are you asking did I receive any

 7 direct communication from United?

 8           THE COURT:  Right.  Or were you ever told you

 9 testified that you had a PacifiCare contract -- really just

10 ask the witness if he was -- knew that he was able to see

11 United patients under a PacifiCare contract?

12           THE WITNESS:  I'm not sure.

13 BY MS. ROSEN:

14      Q.   Okay.  Now, in 2006 were you also part of some

15 independent practice association that serviced PPO plans?

16      A.   Yes.

17      Q.   Were you part of the Santa Clara County IPA?

18      A.   Yes.

19      Q.   Um, were you part of another -- any other IPAs at

20 that time that served PacifiCare members?

21      A.   I was part of -- of any other IPAs, no.

22      Q.   No?  All right.

23      A.   Well, actually, and I can't remember because San

24 Mateo IPA was, I think, still liable at that point so I was

25 a member of pretty much all the IPAs in the region.
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 1      Q.   Okay.  So could you just tell us briefly what an

 2 independent practice association is for the Court?

 3      A.   It is basically an administrative, um,

 4 organization that provides independent practicing physicians

 5 with the ability to contract with insurance companies.

 6      Q.   So when you are directly contacted with an insurer

 7 such as you were with PacifiCare, and also contracted with

 8 an IPA, which you've testified, you are also contracted with

 9 a few IPAs.  How is it determined which contract applies

10 when a patient presents to your practice?

11      A.   Could you repeat that question?

12      Q.   When you're contracted directly with an insurer

13 such as PacifiCare --

14      A.   Uh-huh.

15      Q.   -- and you're also contracted with an IPA like the

16 few that you've testified you were, um, who those IPAs may

17 also be contracted with that same insurer, um, how is it

18 determined which contract applies when a patient presents to

19 your practice?

20      A.   It basically depends on who their employer is

21 because the employer, if they have an employer, fairly large

22 employer, then they will probably contract with, um, with

23 the insurance company through the IPA to provide the health

24 care.  On the other hand, if you're self employed or in a

25 fairly small group, then you may have a direct contract with
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 1 the insurance company itself.

 2      Q.   So if it's a garden variety, fully insured patient

 3 through PacifiCare, just bought their policy from an agent

 4 or a broker, which contract would apply?

 5      A.   The direct contract.

 6      Q.   Now, let's discuss the structure of your office

 7 organization for a moment.  Do you have an office manager?

 8      A.   I do.

 9      Q.   And who is it?

10      A.   Kimberly Griffin.

11      Q.   And are you related?

12      A.   Yes, we are.  She is my wife.

13      Q.   And does she have other roles besides being your

14 office manager?

15      A.   Yeah, the way our practice is organized, which is

16 not too different from others, is that we have sort of front

17 office tasks and we have back office tasks.  The front

18 office tasks are the part that involve patient, patient

19 care.  And the back office tasks are really more, um,

20 administrative.  So they're practice management, whereas the

21 front office is more patient manager.  So, um, in such a

22 small office as ours, Kim and our other employee, really do

23 take over most of those tasks.  The only thing that we

24 actually farm out is our -- our billing service.

25      Q.   Okay.  Um, does your office manager manage your --
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 1 the negotiation of your PPO contract on behalf of the

 2 practice?

 3      A.   Absolutely.  The back office includes billing.  It

 4 includes accounting, bookkeeping and contracting.

 5      Q.   In early 2006 --

 6           THE COURT:  I need to -- I need to take another

 7 break.  I'm sorry.

 8           MS. ROSEN:  Okay.  No problem.

 9               (Break from 10:03 to 10:08 a.m.)

10           THE COURT:  Okay.  Negotiate PPO contracts.

11 BY MS. ROSEN:

12      Q.   In early 2006 were you asked to sign a United

13 Health direct contract?

14      A.   Yes, I was.

15      Q.   And this was less than a year after you signed a

16 new Pacific contract?

17      A.   Yes.

18      Q.   Did Kim Griffin handle those contract negotiations

19 with United?

20      A.   Yes, she did.

21      Q.   Did you have any idea why you were asked to sign

22 up with United after you were already contracted with

23 PacifiCare?

24           MS. ROSEN:  Objection.  Calls for speculation.

25           THE COURT:  If you know.
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 1           THE WITNESS:  I was baffled by that.  But I was

 2 aware that was -- because I received some communications

 3 about the requirement of signing that contract.

 4 BY MS. ROSEN:

 5      Q.   And at that time did you understand whether you

 6 could see United patients under your PacifiCare contract or

 7 not?

 8      A.   Through our communications directly with

 9 PacifiCare and with United we were reassured that we would

10 be able to see those patients in the -- in the transition.

11           MS. ROSEN:  Okay.  Your Honor, at this time I'd

12 like to ask that this be marked next in order.  This is an

13 April 19 letter.

14           MR.STRUMWASSER:  April 19.

15           MS. ROSEN:  To Dr. Griffin from PacifiCare.

16           THE COURT:  292.

17           Thank you.  Top page April 19, 2006.

18           (Exhibit 292 marked for identification.)

19 BY MS. ROSEN:

20      Q.   Do you recognize this letter, Dr. Griffin?

21      A.   Yes, I do.

22      Q.   Who is it from?

23      A.   It is addressed to me from PacifiCare, oh, from

24 network management.

25      Q.   Okay.  Um, could you let us know what you
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 1 understood the main purpose of this letter.  Take a look at

 2 it for a minute and read it to yourself.  What the main

 3 purpose of this letter was to you?

 4      A.   In my view, it was a threat.  It basically said

 5 that if I didn't sign the contract that I would be

 6 essentially terminated and deleted from all online and paper

 7 directories.

 8      Q.   So did you understand that if you didn't sign the

 9 contract you might be -- you might not be listed as a

10 PacifiCare PPO provider?

11           MR. VELKEI:  Objection.  Misstates the document.

12 The document speaks for itself.

13           THE COURT:  She is asking.

14           MS. ROSEN:  Understanding.

15           THE COURT:  I'll allow it.

16           THE WITNESS:  My understanding at the time was

17 confusion because we were receiving verbal communication

18 from the insurance company that said "Don't worry.  We'll

19 work this out".  And then yet I was receiving written

20 communication that said, "Look, sign this or you're out"

21 after a long time of serving that particular insurance

22 company.

23 BY MS. ROSEN:

24      Q.   So at the time you received this letter you were

25 still directly contracted with PacifiCare?
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 1      A.   Yes.

 2      Q.   Could you take a look at the second to last

 3 paragraph, read it to yourself, please, and give us your

 4 understanding.

 5      A.   It's -- it's, to me, it was fairly clear that if I

 6 did not sign the United Health Care contract by the middle

 7 of May that I would no longer be able to see those patients.

 8      Q.   And in 2006 and 2007 did you get any reports from

 9 patients with PacifiCare coverage that you were no longer

10 listed in the PPO directory?

11      A.   I'm sorry.  Could I go back to that first

12 question?

13      Q.   Certainly.

14      A.   The other thing that was concerning to me about

15 this letter was that they were going to actively start

16 notifying my patients that they were going to have to find

17 other physicians.

18      Q.   And you were concerned because you were still

19 contracted?

20      A.   Because I was still contracted.  I still had an

21 ongoing relationship with both the patients, you know, as a

22 physician, but also as with the insurance company.  And, you

23 know, I felt that would be detrimental to their health care

24 as well.

25      Q.   So I would like to go back to my question about
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 1 what kinds of reports you were or were not getting from your

 2 current and patients who were referred to you, who had

 3 PacifiCare coverage at that time, if you can recall, what

 4 were they telling you?

 5      A.   We were receiving, because many of our patients

 6 have to have procedures, surgical or interventional

 7 procedures, and so we were receiving calls from concerned

 8 parents and patients about whether or not they could

 9 actually come to see me, whether they should arrange for

10 transition to another cardiologist, whether they could

11 indeed have a procedure or not have a procedure.  So the

12 concern, there was quite a few calls and concerns about

13 that.

14      Q.   What are the consequences for both existing and

15 new patients, to you and to your practice, who might have

16 been told that they were, that you were not listed as a

17 PacifiCare participating provider?

18      A.   It has quite a bit of a ripple effect because,

19 number one, if a patient is told that they cannot see a

20 physician, um, there, the first thing that they'll do is

21 turn around and because often they're referred from another

22 pediatrician.  And so as a result, they'll call their

23 pediatrician and say "Why did you refer me to this doctor

24 because I'm going to have to pay more or it's going to be

25 inconvenient and difficult".  So then the pediatrician says
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 1 "Well, you know. doctor so and so doesn't have a contract

 2 with PacifiCare".  Whether or not that may be true, they

 3 don't always check to find out if that's true.  And so as a

 4 result, you may never get another referral from that

 5 pediatrician's origin or not for a very long time.

 6           And this, and the other thing is, in patients who

 7 are established in your care, they are going to, you know,

 8 they're going to start to seek other pediatric cardiology

 9 care, probably transition their care, so it's very

10 disruptive to ongoing medical care.

11      Q.   So you had testified that at the time, at the same

12 time you were being told verbally by PacifiCare

13 representatives not to worry, that you were still in the

14 network, did you -- did your office encourage these patients

15 who were giving you these reports to contact PacifiCare

16 directly to verify that you were indeed a network provider?

17           MR. VELKEI:  Objection.  Leading.

18           THE COURT:  Overruled.

19           THE WITNESS:  Was that okay?

20           THE COURT:  Yeah, you can answer.

21           THE WITNESS:  Um, well, a couple of things.  First

22 is that it added additional burden to an already busy office

23 staff.  My office staff of two, um, who -- who had to answer

24 a lot more questions, reassure a lot more patients, um,

25 which we were willing to do.  And we notified them that we
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 1 had ongoing negotiations with PacifiCare.  We had been

 2 reassured, and United, and we were reassured that we could

 3 continue to see those patients without any interruption of

 4 care.  And patients are sophisticated and intelligent.  They

 5 know that sometimes, you know, even the best reassurances

 6 may not result in them having additional administrative

 7 hassles incur at least.  So sometimes they will decide not

 8 to initiate care or they will not continue their care as a

 9 result of that.

10 BY MS. ROSEN:

11      Q.   So did that work just asking them to check the

12 directory?

13      A.   No, actually, in fact, it worked in the negative

14 because sometimes they checked the directory and our name,

15 they already struck our name from the directory.

16      Q.   So going back to the letter for a moment, if you

17 could take a look at that again, did you understand the

18 paragraph referring to -- to our members who are current

19 PacifiCare members, to include PacifiCare members?

20           THE COURT:  I'm sorry.  I didn't.

21 BY MS. ROSEN:

22      Q.   Well, there's -- the first paragraph where it

23 refers to your patients who are current PacifiCare members,

24 did you understand this letter to apply to PacifiCare

25 members?
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 1      A.   Yes.

 2      Q.   Did you see anything in this letter that informs

 3 doctors like yourself who are directly contracted with

 4 PacifiCare that they could continue to rely on that

 5 contract?

 6      A.   No, I didn't.  I felt that it was very, a

 7 confusing letter because, like I said, our verbal

 8 communication and, in fact, that I wasn't sure who actually

 9 sent this, was it PacifiCare?  United?  Who was it?

10      Q.   I don't believe that I asked you approximately

11 when United approached you about offering you a direct -- a

12 replacement contract for -- for your PacifiCare contract.

13 Was it about this same time?

14      A.   It was about the same time.

15      Q.   Okay.  What was your understanding of why United

16 wanted you to sign a replacement contract with them instead

17 of using the existing PacifiCare contract?

18      A.   Could you rephrase?

19      Q.   What was your understanding of why United was

20 asking you to sign a replacement contract when you had a

21 PacifiCare contract?

22      A.   I never heard of a rational explanation from the

23 insurance company.  My understanding, based on experience,

24 is they want to pay you less.

25      Q.   I'm sorry?
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 1      A.   My experience as a general, they want to pay you

 2 less because they want to renegotiate the fees.

 3      Q.   What is your basis for that understanding?

 4      A.   Twenty years of practice.

 5           MS. ROSEN:  Okay.  Your Honor, I'd like to have

 6 marked as our next exhibit a document entitled

 7 Representative All Pay or Fee Schedule Sample on United

 8 Health Networks letterhead?

 9           THE COURT:  All right.  I'll have the Exhibit 293

10 designated as confidential.

11           (Exhibit 293 marked for identification.)

12           This is probably the kind of thing you want to

13 remain confidential.

14           MR. VELKEI:  Yes, your Honor.

15           THE COURT:  Any objection?

16           MS. ROSEN:  No.

17           Just to make things a little bit easier, I would

18 like to ask the next exhibit be marked at this time as well,

19 your Honor.

20           THE COURT:  All right.  It doesn't have a date so

21 it's a little hard to describe but let's try 2005 Direct

22 Contract with PacifiCare.  Does that work?

23           MS. ROSEN:  Oh, I'm sorry.  And the Bates number

24 is CDI 00252650.

25           THE COURT:  All right.  This exhibit is 294.  And
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 1 this doesn't have a confidential designation but --

 2           (Exhibit 294 marked for identification.)

 3           MR. VELKEI:  Your Honor, I'm just curious to hear

 4 from the witness says where it came from because we don't

 5 know where it came from.

 6           MS. ROSEN:  Just wait.

 7      Q.   Okay.  So let's start with the United fee

 8 schedule, Dr. Griffin.  293, do you recognize it?

 9      A.   Yes, I do.

10      Q.   What is it?

11      A.   This is a fee schedule for our top CPT codes means

12 they're physician service codes that basically designate the

13 service that we provided at a particular visit.

14      Q.   Okay.

15      A.   You know, it's standardized.

16      Q.   And did you receive this from United?

17      A.   Yes, I did.

18      Q.   Okay.  And I'm sorry.  Can I rephrase that?  Did

19 you receive that from PacifiCare?

20      A.   Yes.

21      Q.   Okay.  Sorry about that.

22                Um, so turning to the next exhibit that's

23 marked 294.

24           THE COURT:  Four.

25           MS. ROSEN:  Okay.
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 1      Q.   Do you recognize this document?

 2      A.   Yes, I do.

 3      Q.   And do you recognize the handwriting on that

 4 document?

 5      A.   Yes, I do.

 6      Q.   And whose is it?

 7      A.   My office manager, Kim Griffin.

 8      Q.   Okay.  And what is your understanding of what this

 9 document -- did your office create this document?

10      A.   We did in response to our negotiations in 2005.

11      Q.   Okay.  And what does this document represent?

12      A.   It represents the negotiated fee schedule for

13 physicians' services in our 2005 PacifiCare contract.

14      Q.   Okay.  Let's go over a few of those CPT codes

15 which I think is current procedure terminology or something

16 like that --

17      A.   Uh-huh.

18      Q.   -- to designate certain services.  Let's take a

19 look at fetal exam CPT 67825.

20      A.   Okay.

21      Q.   Could you tell the Court what that procedure is?

22      A.   A fetal echocardiogram is a procedure that takes

23 about an hour, sometimes more, sometimes a little less.  And

24 essentially what I do is that I examine the patient who

25 is -- is a pregnant mom at about mid term so that's about 22
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 1 weeks estimated gestational age.  And I perform an

 2 echocardiogram on the infant inside the womb.  So it's

 3 basically a segmental examination of all the structures of

 4 the heart looking for any pathology.  Then I communicate

 5 those -- that information or that report to the family as

 6 well as provide a written report to the referring physician.

 7      Q.   And under your PacifiCare contract that was in

 8 effect in 2005, how much were you paid for a fetal --

 9           MR.STRUMWASSER:  Hold on.

10           MR. GEE:  Two thousand.

11           MR.STRUMWASSER:  No, can we go off the record for

12 just a second?

13                 (Off-the-record discussion.)

14           THE COURT:  Okay.  (10:23 a.m.)

15 BY MS. ROSEN:

16      Q.   So I wondered if you could take a look at what,

17 don't tell us because of the record but if you could take a

18 look at what you were being paid under your PacifiCare

19 contract for a fetal echo?

20      A.   Yes.

21      Q.   And please compare that to the proposed fee for

22 the same procedure --

23      A.   Okay.

24      Q.   -- on line 13?

25      A.   Yes.
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 1      Q.   Um, can you give us a rough idea of what the

 2 difference is between what your current reimbursement was

 3 under the PacifiCare contract?

 4      A.   It was about 60 percent less.

 5      Q.   Okay.  Let's turn to a pediatric echo,

 6 Dr. Griffin.

 7      A.   Okay.

 8      Q.   Um, I believe that procedure, um, is listed as

 9 echo on 294?

10      A.   Correct.

11      Q.   Could you tell us what a pediatric echocardiogram

12 is?

13      A.   A pediatric echocardiogram is part of an

14 examination, again, taking about an hour that we schedule

15 for a segmental examination of an infant, child, adolescent,

16 young adult, with suspected congenital heart disease.  It

17 involves again a segmental examination of the heart,

18 examination of the blood flow through the heart, and color

19 flow mapping, in most cases.  But, basically, it involves

20 the segmental examination of the heart, including

21 communicating those results to the patient, to the referring

22 physician.

23      Q.   And you do that through a written report?

24      A.   And -- and in my case, I perform all of the

25 functions.  So, in other words, I service the equipment; I
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 1 use the equipment; I perform the study; I communicate the

 2 results, and I type up the report.

 3      Q.   Okay.  And of your PacifiCare contract could you

 4 please consult 294 and, um, take a look at that level of

 5 reimbursement?

 6      A.   The differential from the 2005 to the 2006 is at

 7 least about a 35 percent reduction.

 8      Q.   Okay.  Did you decline to contract with United at

 9 these rates at that time?

10      A.   Well, I believe I signed a contract -- oh, signed

11 a contract, yes.

12      Q.   With United at the rates that were proposed in

13 Exhibit 293?

14      A.   Yes.  Initially I did.  Yeah.

15      Q.   You declined.  Thank you.  Did you, I'm going to

16 change subjects here for a minute.  So I would like to know,

17 did you have a problem receiving correct claims payments for

18 your PacifiCare payments after, say, early 2006?

19      A.   Yeah, we started to discover that we were getting

20 paid with the incorrect fee schedule.

21      Q.   And when did you notice that?

22      A.   It was in about the summer of 2006.

23      Q.   Were you being underpaid or overpaid?

24      A.   We were being underpaid.

25           MR. VELKEI:  Excuse me.  I'm going to object.
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 1 Lack of foundation.  I believe the witness has testified

 2 that his office manager handled all of this.  I mean to the

 3 extent that the -- she's the person better suited to testify

 4 to these issues.

 5           THE COURT:  Well, I suspect he knows whether he

 6 was underpaid or overpaid.  I'm going to allow it.

 7           MR. VELKEI:  Thank you, your Honor.

 8 BY MS. ROSEN:

 9      Q.   Okay.  But I will go ahead and, um, and ask you,

10 Dr. Griffin, as the owner of this practice, are you in close

11 touch with your office manager with respect to your

12 reimbursement decisions?

13      A.   Absolutely.  I'll say it's a closely held

14 corporation and we discuss our reimbursements regularly.

15 Um, and I create all the financial reports so, yeah, I was

16 aware of it.  That it was reduced.

17      Q.   All right.

18      A.   That my reimbursements were reduced.

19      Q.   Do you make the final decisions about whether to

20 sign a particular PPO contract?

21      A.   Yes, I do.

22      Q.   Thank you.  That said, who handles the

23 underpayment problems if they're identified in your office?

24      A.   That's -- that usually falls to the -- to the

25 office manager.
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 1      Q.   Who is Kim Griffin?

 2      A.   Kim Griffin.

 3      Q.   Okay.  When Kim spends her time checking on the

 4 accuracy of payments and getting payments corrected, can you

 5 describe what havoc it has on your practice?

 6      A.   It's real important to understand that when

 7 someone as important as that, um, in terms of the practice

 8 issues, the front office where you're answering questions,

 9 reassuring patients, um, has to then take hours and hours to

10 sort of resolve one -- one claim, that takes a huge amount

11 of that person's time and it takes it away from the practice

12 so it really decreases, you know, number one, the

13 productivity of the practice.  It puts a lot of stress on

14 that individual in particular.  And it -- it's detrimental

15 to the practice.

16      Q.   Did your office try to get the payment issued

17 corrected by PacifiCare?

18      A.   I think we made every effort above and beyond most

19 other practices that I'm aware of to try to get this

20 resolved as expediently as possible.

21      Q.   Were you able to get it resolved expediently?

22      A.   No.

23      Q.   So when you couldn't get the claims problem

24 resolved by PacifiCare, what did you do next?

25      A.   Well, our next -- we actually made an appeal to
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 1 the Department of Insurance.  Well, we actually first called

 2 CMA.

 3      Q.   And the CMA, I'm sorry?

 4      A.   California Medical Association, of which I'm a

 5 member.

 6      Q.   Did you later file a Complaint with the California

 7 Department of Insurance?

 8      A.   Yes, we did.

 9      Q.   Would you be able to maintain a private practice,

10 um, as the one that you've described if you had to go

11 through the same type of effort to get your claims paid

12 correctly for every insurer who covers a patient in your

13 office?

14      A.   Well, you have to remember that each time we

15 submit another invoice, um, when we're trying to get these

16 claims issues resolved, it costs us at least $8 per invoice

17 plus each of my employees, of which I have two who are

18 involved in this, they spent hours of time, and roughly

19 somewhere around $30 an hour plus benefits, so you're

20 talking about a huge investment to try and get these claims

21 resolved.  We obviously do that because it's important for

22 us to maintain a practice.

23      Q.   So I'm going to switch gears a little bit right

24 now and ask you about your listing in the PacifiCare PPO

25 directory.  In 2006 did you have any problems with
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 1 PacifiCare that did not involve payment?

 2      A.   Yes, we did.  We were delisted from their

 3 directory.

 4      Q.   So what exactly does that mean?  What was the

 5 problem?

 6      A.   What happens is, you know, many patients when

 7 their physicians refer them, you know, for a visit, will

 8 actually check quite reasonably so to see if I'm actually a

 9 provider with that particular network in that particular

10 product.  If a physician is not listed, then there's a

11 pretty high likelihood that they won't come to you.

12      Q.   How did you know that you were no longer listed?

13      A.   Practicing in the bay area, I have a sophisticated

14 patient clientele.  And for the most part, they're all

15 pretty much Internet savvy.  So they would basically, many

16 of them would call up and say "Look, you're not listed.  Do

17 you have a contract", you know.  We would reassure them

18 because we had constant communication with the insurance

19 companies that we work, but still the damage was done.

20      Q.   So did you take their word for it?

21      A.   Yes, I did.

22      Q.   And how did that affect your current patient load

23 and how you cared for them?

24      A.   We've lost a lot of patients.  Number one, new

25 patients didn't come to us.  Established patients didn't
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 1 return in a timely fashion.  Procedures were delayed.  There

 2 was a pretty significant impact on our practice.

 3      Q.   Now --

 4      A.   Most of which hasn't recovered as far as the, you

 5 know, that group of patients.

 6      Q.   You testified that you did reassure them that you

 7 had a PacifiCare contract and, therefore, in network because

 8 you -- you had not been notified that the contract had been

 9 terminated?

10      A.   Right.  We had been in communication with members

11 of PacifiCare.

12      Q.   Did that help those people?

13      A.   No.

14      Q.   Can you estimate how many patients you might have

15 lost during that period?

16      A.   It's difficult to say.  Because it's hard to say

17 how many patients who didn't even contact us as well, so I'd

18 be just guessing, but, you know, I would say that there's

19 probably, um, you know, based on the patient volume, you

20 know, we could be talking about hundreds of patients.

21      Q.   Did you have any idea when you got back into the

22 directory?

23      A.   Yes.  Within about a year we started to have fewer

24 of those calls.

25      Q.   Did you try to alert PacifiCare to this problem
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 1 when you identified it?

 2      A.   Yes, we did.

 3      Q.   And did PacifiCare respond?

 4      A.   I never heard a response.

 5      Q.   How hard is it to reestablish pediatrician

 6 referrals when you do get back into the PPO directory?

 7      A.   It's very difficult because, you know, it's just

 8 like anything else.  Pediatricians are busy, you know.  They

 9 don't have time to verify information that they hear once or

10 twice from one of their patients.  That's pretty much means

11 that they will not send another patient with that particular

12 health care product to you because, number one, they don't

13 want to field another call that says "Why did you send me

14 this doctor that is not on this network?"

15      Q.   So you've described your practice in that you've

16 been in the bay area for 25 years.  Can you give the Court

17 an idea of what the nonmonetary impact to your practice is

18 of losing patients?

19      A.   Well, you know, really, um, although we talked a

20 lot about money, I think one of the most important things,

21 and one of the more satisfying things for my practice is I

22 follow kids from infancy or before all through adulthood.

23 And so what we want to do is don't want our patients to

24 leave but we want them to grow up, do well and become

25 functioning members of society.  And so that's how we'd like
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 1 to see our patients leave, not because of a -- an

 2 administrative mix up.

 3           MS. ROSEN:  Okay.  Thank you very much,

 4 Dr. Griffin.  That concludes my exam.

 5           THE COURT:  All right.  Cross examination.

 6                      CROSS EXAMINATION

 7           MR. VELKEI:  Sure.  (10:32 a.m.)

 8      Q.   Good morning, sir.  My name is Steve Velkei and I

 9 represent the Respondent in this case, PacifiCare.  I will

10 try to keep this short because I know you have a busy

11 practice.

12           Um, if we could turn back to Exhibit, I believe

13 it's marked, 291.  And it may help -- if you need a pen --

14 to just write down the numbers as we present them to you.

15           MS. ROSEN:  I was going to say because none of

16 these have a code.

17           THE COURT:  You can write the number on the

18 contract.

19           THE WITNESS:  Oh.

20 BY MR. VELKEI:

21      Q.   And I'll actually write them on the copy for you,

22 too, if it helps.

23      A.   Okay.  Thank you.

24      Q.   Back to 291.  This is your signature, sir?

25      A.   Yes, it is.
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 1      Q.   And you reviewed it prior to executing it?

 2      A.   Yes, I did.

 3      Q.   Okay.  And you agreed to be bound by all of the

 4 terms and provisions of the contract?

 5      A.   Yes.

 6      Q.   I'm assuming, given your experience as a

 7 pediatrician, you're reasonably sophisticated in looking at

 8 provider contracts of this nature?

 9      A.   I've looked at a lot.

10      Q.   Um, I'd like to make sure I understand what was

11 the agreed upon rate of reimbursement under that contract.

12 And if I could turn your attention to what's Bates numbered

13 CDI 20553?

14      A.   Okay.

15      Q.   Okay.  Now this, in fact, governs the terms of

16 your reimbursement for services rendered for PacifiCare

17 members; correct?

18      A.   That's the specified fee schedule rate, yes.

19      Q.   Yes, sir.  So, in fact, the -- the reimbursement

20 rate was agreed upon at 120 percent of the defined term

21 PacifiCare service area fee schedule; correct?

22      A.   My recollection is of that was we had actually

23 attached -- attached something to the fee schedule that

24 basically said this is what we would accept.

25      Q.   Okay.
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 1      A.   Because we reviewed each and every one of our

 2 service codes.  And then, you know, because sometimes when

 3 people say 120 percent of the service area fee, in my

 4 experience, sometimes there's some disagreement about what

 5 the service area fee is so we don't know what we're really

 6 getting 120 percent of.  So what I like to talk about with

 7 the insurance company is, and I do this just as a rule with

 8 all the insurance contracts that I do, is I actually go

 9 through each of my top ten or fifteen CPT codes and actually

10 say okay, that's 120 percent of the service area fee.  This

11 is what the total number would be.  And so we always have

12 that very clear up front so that that way there's not a lot

13 of discussion because I've had that problem in the past.

14      Q.   Dr. Griffin, I'm a little confused.  Did your

15 con -- did your wife negotiate this contract or did you?

16      A.   She did a lot of the negotiation but in close

17 consultation with me, I guess.

18      Q.   Did you negotiate directly with anybody at

19 PacifiCare with regard to the fee schedule that's referenced

20 in this Exhibit One?

21      A.   Are you asking personally did I?

22      Q.   Yes, sir.

23      A.   No, I did not.

24      Q.   Okay.  But back to the contract, the contract

25 provides reimbursement at 120 percent of the PacifiCare
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 1 service area fee schedule; correct?

 2      A.   Yeah.  That's what it says right here, yes.

 3      Q.   And you see this form number ECA-7 in the lower

 4 right hand corner?

 5      A.   Yes.

 6      Q.   Um, PacifiCare, in fact, identified what that fee

 7 schedule was.  In fact, they sent you a copy of the fee

 8 schedule before you signed this contract; isn't that true?

 9      A.   Yeah.  Yes, they would have, yes.

10      Q.   Okay.

11           MR. VELKEI:  I would like to mark as 5110.

12           THE COURT:  All right.  Give me a minute.  All

13 right.

14          (Exhibit 5110 marked for identification.)

15           MR. VELKEI:  A fax to Mr. Griffin from

16 Mr. Frederick Crawford at PacifiCare.  That's double sided.

17           THE COURT:  All right.  5110 is a fax sheet with

18 numbers on the back dated February 22, 2005.

19 BY MR. VELKEI:

20      Q.   Okay.  I've written the number on here on the

21 right hand corner.  Take as much time as you need to look it

22 over and let me know when you're done.

23      A.   Okay.

24      Q.   And, this, in fact, was a fee schedule that was

25 provided to you by PacifiCare in advance of signing the
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 1 contract; correct?

 2      A.   I have to say I'm not sure.

 3      Q.   Um, okay.  Why don't we -- there was certainly a

 4 document that was received by your office, correct,

 5 Mr. Griffin, or Dr. Griffin?

 6      A.   I don't have a copy of it.

 7      Q.   Well, why don't we look at the fax number?

 8      A.   I don't have my own copy of it, I would say.

 9 Obviously, you gave me a copy of it, but I don't have a --

10 this copy.

11      Q.   Well, this document was actually faxed to your

12 office twice; correct?

13      A.   Well, I had no knowledge of it.

14      Q.   The number (650)558-8281; is that your practice's

15 fax number?

16      A.   That is our fax number, yes.

17      Q.   Can you see the 5/1/2007; correct?

18      A.   Yes.

19      Q.   And you see a date below that.  It looks like

20 2/22/05?

21      A.   No.  Well, I guess I do.

22      Q.   So it looks like two separate fax lines on the

23 document?

24      A.   I will -- yeah.  It does look like there's two fax

25 lines but I don't really see.
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 1           THE COURT:  It is a different fax number.

 2           MR. VELKEI:  Well, it is a fax from PacifiCare,

 3 your Honor, on February 2, 2005 consistent with the date on

 4 the fax.  And then it was re-faxed on May 1, 2007 in

 5 connection with the complaints we received from the company

 6 or from the provider.

 7      Q.   Let me turn your attention to the schedule.  Do

 8 you see there the ECA-7 corresponds with the form number on

 9 Exhibit One to your contract?

10      A.   I'm sorry.  Could you repeat that?

11      Q.   Do you see that the ECA-7 on the schedule that was

12 provided corresponds to the form number on Exhibit One to

13 your PacifiCare contract?

14      A.   Oh, okay.

15      Q.   Correct?

16      A.   Yes.

17      Q.   And, in fact, this was notifying you of what,

18 120 percent of ECA-7 would constitute; correct?

19           MS. ROSEN:  Object, your Honor.  Lack of

20 foundation.

21           THE COURT:  If you know.

22           THE WITNESS:  I do not work for an insurance

23 company so I don't really know what your nomenclature for

24 marking documents is.  They certainly have the same number.

25
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 1 BY MR. VELKEI:

 2      Q.   And they utilize the same nomenclature in both the

 3 contract and in the schedule; correct?

 4      A.   Yes.

 5      Q.   Do you recognize these codes?

 6      A.   I do.

 7      Q.   Okay.  And these would be codes that would be

 8 relevant to your practice; correct?

 9      A.   Yes.

10      Q.   Okay.  Um, I'd like to turn, if we can, to what

11 has been marked by the Department's counsel as Exhibit 294.

12 This was just a one-page document with some code numbers and

13 some pricing.

14      A.   Oh.  294.  Okay.

15      Q.   And just so we're clear, the handwriting on the

16 document is the handwriting of your wife?

17      A.   That's correct.

18      Q.   And, in fact, this document was prepared by your

19 wife; isn't that true?

20      A.   That is correct.

21      Q.   So this wasn't something sent to you by PacifiCare

22 or to your wife; correct?

23      A.   Could you repeat that, please?

24      Q.   The document was prepared by your wife, correct,

25 Dr. Griffin?
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 1      A.   That's correct.

 2      Q.   So it wouldn't have been sent by PacifiCare, fair

 3 to say?

 4      A.   Oh, no.

 5      Q.   And it wouldn't have been sent by United; correct?

 6      A.   No.

 7      Q.   In fact, there is no evidence to suggest that

 8 United agreed with this fee schedule that was summarized in

 9 this document that you testified to; correct?

10      A.   No, there is no evidence of that.

11      Q.   I'd like to turn to --

12      A.   Although I will say, it is our practice to attach

13 this as an exhibit to our contracts when we send the

14 contracts in.

15      Q.   Is it fair to say that that exhibit is not

16 attached to the contract at issue here; correct?

17      A.   That's correct.

18           MR.STRUMWASSER:  Object.

19           MR. VELKEI:  I'd like to turn, if I can, to what

20 you perceive to be a threat by United Health Care and I

21 believe you're testifying with regard to Exhibit 292.

22 That's the letter dated April 19, Dr. Griffin, to you --

23      A.   That's correct.

24      Q.   -- from network management?  The letter said that

25 if you were not participating in the network that they would
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 1 have to remove you as a participating provider; correct?

 2      A.   That's correct.

 3      Q.   And that's almost a truism, if you're not -- if

 4 you're not in network, you can't be included in a directory

 5 that says you were; fair to say?

 6      A.   But I would just say one man's truism is another

 7 man's bread, I guess, when it has to do with your

 8 livelihood.

 9      Q.   Understood, Dr. Griffin.  The point I'm trying to

10 make is the letter simply said if you're not in our network,

11 we will have to remove you from the directory; correct?

12      A.   Correct.

13           MS. ROSEN:  Objection.

14           MR. VELKEI:  Now --

15           MS. ROSEN:  The document speaks for itself.  The

16 document speaks for itself.  This is asked and answered.

17 Just reading from the document.

18           THE COURT:  He testified to what he believed it

19 meant and it is proper cross examination, but let's move on.

20 BY MR. VELKEI:

21      Q.   Now, just so we're clear, you don't have any

22 evidence whether any notices were sent to any existing

23 patients of yours; correct?

24      A.   Could you repeat that?

25      Q.   You don't have any evidence that suggests that you
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 1 denied ever sent any notices to patients of yours saying

 2 that you were no longer in the network; correct?

 3      A.   All I have is phone calls and that sort of thing

 4 so, no, I don't have any written evidence of that.

 5      Q.   Did any of the patients that you spoke with tell

 6 you that they received a notice from United saying you were

 7 out of network?

 8      A.   I don't recall.

 9           MR.STRUMWASSER:  Objection.

10 BY MR. VELKEI:

11      Q.   Now, I believe you testified that you understood

12 that PacifiCare was, um, communicating with you -- let me

13 withdraw that question.

14           Um, just so we're clear, the time that this letter

15 was sent, April 19, 2006, the United Health Care members

16 were operating on a separate network from PacifiCare.

17           MS. ROSEN:  Objection.  Lack of foundation.  How

18 is he supposed to know what United Health Care is operating

19 under?  I mean --

20 BY MR. VELKEI:

21      Q.   With this --

22           THE COURT:  If you know.

23           THE WITNESS:  I don't know.  I would have no

24 knowledge of that.

25
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 1 BY MR. VELKEI:

 2      Q.   Now, doctor, I believe you testified there was

 3 something called a CTN network; correct?

 4      A.   I was a member of the CTN network.

 5      Q.   And the CTN network handled claims of United

 6 members, correct?

 7           MS. ROSEN:  Objection.  Mischaracterizes his

 8 testimony.  He did not testify to that.

 9           THE COURT:  Well, if he knows.

10           THE WITNESS:  I would be aware that I had a

11 contract with CTN.  Um, would I have intimate knowledge of

12 how CTN manages their insurance contracts, I would not.

13 BY MR. VELKEI:

14      Q.   Doctor, the CTN network remained in place until

15 June 23, 2006; correct?

16      A.   I've become aware of that, yes.

17      Q.   And you actually received notice of to that

18 effect, right?  Written notice?

19           MS. ROSEN:  Objection.  Assumes --

20 mischaracterizes testimony as he testified.

21           THE COURT:  Overruled.  Proper cross examination.

22           THE WITNESS:  Could you please repeat that,

23 please?

24 BY MR. VELKEI:

25      Q.   You actually received written notice to the effect
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 1 that the CTN network would remain in effect until June 23,

 2 2006; correct?

 3      A.   I'm not sure I actually received the written

 4 notice that on June 22 the CTN network would no longer has a

 5 relationship with PacifiCare.  I don't have a piece of paper

 6 in my file that says that that was the case.

 7      Q.   So you don't know one way or the other?

 8      A.   I would say that I do not know.

 9      Q.   Okay.  Um, now, just so we're clear, despite

10 whatever threat you may have perceived from the letter that

11 was sent to you --

12      A.   Uh-huh.

13      Q.   -- United and PacifiCare both made clear that they

14 would agree to utilize the PacifiCare legacy contract we

15 were talking about just a few minutes ago; correct?

16      A.   I will -- oh, could you repeat that for me,

17 please?

18      Q.   Sure.  Just very simply, sir, um, I believe your

19 testimony was you were concerned in receiving this letter

20 that there may have been a threat to basically terminate you

21 from the network; is that your testimony?

22      A.   Correct.  That's correct.

23           MS. ROSEN:  Objection.  Ambiguous as to time.

24 When.  No idea.

25           MR. VELKEI:  It's on the letter.
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 1           THE COURT:  It would be on the letter.  That was

 2 your answer?

 3           THE WITNESS:  I received the letter April 19 that

 4 I perceived as a threat that I was going to be terminated

 5 from the network, yes.

 6 BY MR. VELKEI:

 7      Q.   But fair to say that United made clear to you that

 8 they would honor the terms of the PacifiCare legacy contract

 9 we were talking about?

10      A.   In verbal communication, yeah, from the other --

11 the other representatives that we had talked with, they said

12 don't worry about this.  They were going to work all this

13 out.

14      Q.   And, Dr. Griffin, I know it's hard sometimes, but

15 if you would just wait until I finish my question.

16      A.   Oh, sorry.

17      Q.   Just so the record's clear, it makes it easier on

18 the court reporter as well.

19      A.   Sorry about that.

20      Q.   Okay.  So United made it clear to you that they

21 would honor the terms of the PacifiCare contract that we

22 discussed a few minutes ago?

23      A.   Yes, they did.

24      Q.   Okay.  And, in fact, they did honor that; correct?

25      A.   Well, no, because we got underpaid.
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 1      Q.   But they agreed to allow United members to run

 2 through the PacifiCare legacy contract; correct?

 3      A.   When you frame it in that -- in that way, they

 4 allowed them access.

 5      Q.   Okay.  United didn't terminate the PacifiCare

 6 legacy contract; correct?

 7      A.   No.

 8      Q.   Even though they had the right to under the

 9 contract; isn't that true?

10      A.   They can terminate the contract in my reading of

11 it by notifying us in due course that within 60 days that

12 they're going to terminate the contract.  I never received

13 anything that said that I was going to have my contract

14 terminated.

15      Q.   So just so the record's clear, Dr. Griffin, United

16 did have the right to enter a legacy PacifiCare contract to

17 terminate it; correct?

18      A.   Yes, all parties to the contract have the right to

19 terminate.

20      Q.   But United did not, in fact, terminate that

21 contract; correct?

22      A.   I was never notified.

23      Q.   And fair to say they didn't insist that you sign a

24 new contract specifically with United?

25      A.   Well, I --
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 1           MS. ROSEN:   Object.  Ambiguous as to time.

 2           THE COURT:  Well, did you want to place that in

 3 time?

 4           MR. VELKEI:  Could you read the question back?

 5 I'm sorry.

 6                        (Record read.)

 7      Q.   At any point in time, sir.  United has never

 8 insisted that you sign a contract with it to cover its

 9 members in your practice; correct?

10      A.   I, my sense was that this is not correct.  That I

11 was -- I was actually encouraged to sign a contract with

12 United.

13      Q.   You've never signed a contract with United, have

14 you, Dr. Griffin?

15      A.   I have contracts with United, not a direct

16 contract with United.

17      Q.   So, no, you never signed a contract with United

18 directly; correct?

19      A.   Directly, yes, that is correct.

20      Q.   That is correct.  United never forced you to enter

21 into a contract with it in order to continue to do business

22 with its members?

23      A.   Did they force me, no?  Because I didn't.  But did

24 they encourage me?  Yes.

25      Q.   Um, now, the letter refers to -- back to the
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 1 letter dated April 19, 2006, this entity Medical Dimensions,

 2 Inc.

 3      A.   Yes.

 4      Q.   Could you tell me what that is, sir?

 5      A.   Again, it's a -- it's a messenger, basically a --

 6 it's a corporation that basically provides contracts,

 7 basically PPO contracts, no HMO contracts, to an office, to

 8 members of the network.

 9      Q.   Okay.  And so how many members are there?

10      A.   In medical convention?

11      Q.   Yes.

12      A.   You mean covered lives or --

13      Q.   How many providers?  How many doctors are within

14 the IPA?

15      A.   There's probably several hundred.

16      Q.   Um, and fair to say that while you had the

17 PacifiCare legacy contract in place, MDI was negotiating a

18 new contract with United Health Care; correct?

19           MS. ROSEN:  Objection.  Lack of foundation.

20           THE WITNESS:  I really don't know what their

21 business would be.  I wouldn't know.

22 BY MR. VELKEI:

23      Q.   At some point in time, Dr. Griffin, you entered

24 into the contract with -- you agreed to opt into a MDI

25 contract with United Health Care; correct?
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 1      A.   Yes, at some point.

 2      Q.   And you selected that contract over the existing

 3 PacifiCare legacy contract; correct?

 4      A.   I'm not sure.

 5      Q.   Is your wife, Ms. Griffin, a better person to

 6 answer that question, doctor?

 7      A.   She might be a better person to answer that one.

 8      Q.   All right.  So maybe we'll switch gears for a

 9 moment.

10      A.   Could you restate that question again?

11      Q.   Let me withdraw it.  Why don't we try this a

12 different way.  Your wife manages the office; right?

13      A.   Yes, she manages the office.

14      Q.   And she has somebody who assists her in billing

15 practices?

16      A.   That's correct.

17      Q.   And you largely leave the administrative running

18 of the office to your wife?

19      A.   What I do is I usually supervise kind of the

20 day-to-day management of things.  She actually does a lot of

21 the conversation and communication between insurance

22 companies and then presents that to me so that we can make

23 decisions about whether or not to sign contracts or not.

24      Q.   Presumably at some point you remember opting into

25 a contract with MDI; right?
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 1      A.   I've been a member of MDI since 1993.

 2      Q.   Dr. Griffin, I'm talking about a contract between

 3 United and MDI.

 4      A.   Yes.

 5      Q.   So just so we're clear, in June of '06 you had a

 6 contract with PacifiCare legacy; correct?

 7      A.   Right.  I remember that.  I do know that we've

 8 been -- we had been negotiating with United.  The thing is I

 9 just don't, unless you have a copy of that contract, I don't

10 remember the exact date that we renegotiated that contract.

11      Q.   That really wasn't my question, sir.  So you do

12 have some information with regard to the negotiation between

13 MDI and United Health Care?

14      A.   No, because I'm not on the board or anything like

15 that so I don't know exactly what they're doing.

16      Q.   Okay.  At some point in time you made the decision

17 to elect to run claims through that IPA agreement as opposed

18 to the legacy PacifiCare agreement; --

19           MS. ROSEN:  Objection.

20      Q    (By Mr. Velkei) -- correct?

21           MS. ROSEN:  Assuming facts not in evidence about

22 opting in.  There hasn't been any testimony about opting in.

23           THE COURT:  He said he was part of MDI and that's

24 the question.  So at some point did you choose to have your

25 contracts, um, and payment reimbursement go through MDI?
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 1           MS. ROSEN:  But there's an assumption about

 2 superseding that hasn't been established, your Honor.

 3 BY MR. VELKEI:

 4      Q.   Not superseding.  I'm just trying to get some

 5 basic facts, Dr. Griffin.  And to the extent that you're not

 6 familiar and your wife is a better person, I'm happy to ask

 7 these questions of her.  But it sounds to me like you have

 8 some familiarity with MDI; right?

 9      A.   Yeah.  Absolutely.

10      Q.   You had a prior contractual relationship in --

11 prior to 2006; right?

12      A.   Absolutely.  Yeah.

13      Q.   Um, do you -- did you know that MDI was

14 negotiating a contract directly with United Health Care

15 after the CTN network came down?

16      A.   I had some knowledge of it sometime after that all

17 happened.

18      Q.   Presumably --

19      A.   Mainly because my reimbursements dropped

20 significantly.

21      Q.   Presumably either your wife or you were keeping

22 track of how those negotiations were proceeding?

23      A.   The reason I knew it and it was, and now that you

24 mentioned it now, I seem to remember that it was about a

25 year later because I was actually -- so it would have been
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 1 like in 2007 when I actually noticed that I was getting paid

 2 very very little for fetal echocardiograms.  And that's when

 3 I had a conversation with the -- the president at that point

 4 of MDI about that specific issue.  And that's -- that's

 5 actually, come to think of it, when he mentioned that they

 6 were negotiating with -- with United was like in 2007.

 7      Q.   Are you sure about those dates, Dr. Griffin?

 8      A.   Uh-huh, I am.

 9      Q.   Positive?

10      A.   Yes.

11      Q.   Okay.  Um, at some point in time you made the

12 election to participate in that IPA agreement with United

13 Health Care; correct?

14      A.   Yes.

15      Q.   And you made the decision to run all of the claims

16 for United and PacifiCare members through that IPA

17 agreement; correct?

18      A.   For United members.  I'm not sure about PacifiCare

19 members.

20      Q.   Okay.  Presumably, you agreed to do that because

21 you were getting better rates under the IPA agreement than

22 the PacifiCare legacy agreement; correct?

23      A.   Well, almost certainly if that was the case.

24      Q.   Now, back to, if we could, I just want to sort of

25 shed, lay a little bit of foundation, the fee schedule that



2625

 1 you received, you testified that you recall receiving this

 2 from United Health Care?

 3      A.   Uh-huh.

 4           THE COURT:  Is that a yes?

 5           THE WITNESS:  Yes.  Sorry.

 6 BY MR. VELKEI:

 7      Q.   This fee schedule was substantially below the fee

 8 schedule that's outlined in this fax that was sent to your

 9 office --

10           MS. ROSEN:  Objection, your Honor.  Lack of

11 foundation.  This is not a fee schedule.

12           MR. VELKEI:  Counsel, would you please just let me

13 finish the question?

14           THE COURT:  It looks like a fee schedule to me.

15           MS. ROSEN:  On the front it looks like an offer.

16           THE COURT:  Overruled.  You're comparing the

17 document in -- on the back of 51.

18           MR. VELKEI:  Let's try this again.

19           THE WITNESS:  Can I ask a question?  Am I allowed

20 to ask a question?

21           THE COURT:  Well, if it's declared that, what the

22 question is asking, why don't you wait?

23           THE WITNESS:  This has been faxed like this where

24 you have two separate pages?

25
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 1 BY MR. VELKEI:

 2      Q.   It was two separate pages for the purposes of

 3 preserving paper, we put it double sided.

 4      A.   So this would have been on a page by itself with

 5 no header or anything?

 6      Q.   Behind the fax.  That is correct, sir.

 7      A.   So it could have easily been mislaid.

 8      Q.   Dr. Griffin, I think it will go a lot more

 9 smoothly if you just focus on the particular question I'm

10 asking.  I understand it's not easy to be on the witness

11 stand.  And I'm trying to make this as easy as possible.

12 Okay?

13      A.   Yes.

14      Q.   So if you have in mind what's been marked as 293,

15 which is the fee schedule sample for United Health Networks?

16      A.   Yes.

17      Q.   This fee schedule was substantially below the fee

18 schedule that PacifiCare sent you in connection with

19 PacifiCare legacy contract?

20           MS. ROSEN:  Objection.

21           THE COURT:  I understand now.  The problem is that

22 he has not testified that he recognizes this schedule.

23           MR. VELKEI:  Okay.

24           MS. ROSEN:  And there's no header, your Honor.

25           THE WITNESS:  I've not seen that I know, seen this



2627

 1 before.

 2           THE COURT:  He's saying that he hasn't seen it.

 3 BY MR. VELKEI:

 4      Q.   Okay.  Maybe why don't we just break it down even

 5 further.  Fair to say that in looking at the schedule, which

 6 is part of 5110 and the fax, and comparing it to the United

 7 Health Network schedule that you received, the rates

 8 reflected in this fax from PacifiCare are substantially in

 9 excess of the rates reflected in United Health Care

10 Networks's document; correct?

11           MS. ROSEN:  Objection.  No foundation, your Honor.

12           THE COURT:  Well, overruled.  Because he can look

13 at the two documents as well as I can.

14           THE WITNESS:  I mean --

15 BY MR. VELKEI:

16      Q.   Take your time, sir.

17      A.   I -- no, I don't see the similarities there.  In

18 other words, at what was the proposed contracted rate, there

19 is still a difference.

20           MR. VELKEI:  Okay.

21           THE COURT:  That's not the question.

22           MR. VELKEI:  All right.

23           THE COURT:  You do really need to listen to the

24 question and answer the questions asked.

25           THE WITNESS:  I'm trying.
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 1           THE COURT:  This is not a conversation like we

 2 usually have with people.  You know, we jump around and try

 3 to figure out what people mean and what they don't mean.

 4           THE WITNESS:  Sure.

 5           THE COURT:  It's a question and he's asking you to

 6 look at the document of 293, which is the one you said you

 7 received; correct?

 8           THE WITNESS:  I did receive that, yes.

 9           THE COURT:  And the back of this document, 5110,

10 which, at this point at least you don't recognize.

11           THE WITNESS:  And am I comparing a hundred percent

12 or 120 percent?  Which column am I comparing?

13 BY MR. VELKEI:

14      Q.   Why don't we compare the 120 percent.  We can

15 actually compare both columns in most of the instances are

16 higher than, um, the rates set forth in the fee schedule,

17 the proposed fee schedule sent to you by United Health;

18 correct?

19      A.   Just barely on the 100 percent.  It is higher on

20 the 120 percent for the two that we talked about, 93303 and

21 or 78 -- 76825.

22      Q.   If we could not use codes, maybe let's just break

23 it down and go through each one.  The first one you see the

24 codes correspond, the first one on this fax schedule, and

25 the first one on the United Health Network schedule, right?
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 1 The procedure there?

 2      A.   Right.

 3      Q.   It says office consult, you?

 4      A.   Yes.

 5           MS. ROSEN:  Your Honor, I'm going to object as to

 6 relevance.  The witness has testified that he's never seen

 7 this document.

 8           MR. VELKEI:  Well --

 9           MS. ROSEN:  It has no foundation.

10           MR. VELKEI:  Counsel, I'm going to ask --

11           MS. ROSEN:  Document 5110.

12           MR. VELKEI:  Counsel, I will ask respectfully that

13 you let me finish the question before you interpose an

14 objection, just as a matter of common courtesy.  I'm trying

15 to make a point here, your Honor.  We spent some time --

16           MS. ROSEN:  I thought you were finished.

17           MR. VELKEI:  Counsel spent some time comparing

18 certain schedules.  We're looking at numbers.  And we're

19 just trying to go through and determine, you know, which is

20 higher.  That last part of the testimony of the Department's

21 case in chief.  I'm just now taking two schedules and

22 comparing them.  If this witness doesn't remember that

23 PacifiCare sent this as part of the packet --

24           THE COURT:  Well, I will allow you to ask the

25 question subject to your connecting this document to
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 1 something in the future because I don't want to bring

 2 Dr. Griffin back.

 3           MR. VELKEI:  Understood, your Honor.

 4           THE COURT:  But I do agree with Ms. Rosen at this

 5 time you really don't have any connection to this document.

 6           MR. VELKEI:  We will establish that through other

 7 witnesses presumably if Dr. Griffin doesn't remember.

 8           THE COURT:  Subject to your doing that at some

 9 time, I will allow you to ask questions concerning this.

10 But I'm a little bit concerned about going through each of

11 these one at a time.

12           MR. VELKEI:  I would like to take a couple of

13 examples, your Honor, because I understand the witness's

14 testimony to marginal differences because I think there's

15 far more than that.

16      Q.   So if we got to the first one, sir, where it says

17 options, PPO facility, with the first code number one United

18 Health Networks, you have a dollar amount of $158.26.

19           MR.STRUMWASSER:  Is that a waiver?

20           THE COURT:  I guess.  Are you waiving the

21 confidentiality?

22           MR. VELKEI:  I'm not waiving the confidentiality,

23 your Honor.  I'm not mentioning a particular code.  I'm just

24 mentioning the first line item and trying to get to a price.

25           THE COURT:  You said what it was.  You know either
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 1 you want it to be confidential or you don't.

 2           MR. VELKEI:  I'm not sure what I said that

 3 breached that confidentiality, your Honor.

 4           THE COURT:  You said what it was for.

 5           MR. VELKEI:  I didn't identify any code.  I said

 6 PPO facility.  That means an in network PPO provider.  I did

 7 not mention the code or the actual procedure.

 8           THE COURT:  All right.

 9           MR. VELKEI:  So I don't really know any other way

10 to do this.

11           MR.STRUMWASSER:  You could just refer to the line

12 number.

13 BY MR. VELKEI:

14      Q.   The first line number, sir, do you see that?

15      A.   Sure.  Yeah.

16      Q.   Facility, $158.26.  Is it fair to say that that

17 same code number has a much higher reimbursement rate under

18 both the -- certainly under the 120 percent.

19           MS. ROSEN:  Your Honor, lack of foundation

20 comparing facility with what could be a non-facility

21 reimbursement proposal.

22           MR. VELKEI:  I'm going to make this easier, your

23 Honor.  I'm going to move on.

24           THE COURT:  Okay.

25           MR. VELKEI:  Perhaps this is not the right witness
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 1 to testify to this particular schedule and we'll ask Ms.

 2 Griffin herself.

 3      Q.   Why don't we try to switch gears, Dr. Griffin, and

 4 make things a little easier for you.  5111 is the IPA

 5 participation agreement with United Health Care.  It's been

 6 marked confidential.  And I believe we have an agreement

 7 that it will remain so.

 8           THE COURT:  Okay.

 9           MR.STRUMWASSER:  I don't know of any agreement but

10 I don't think we object.

11           THE COURT:  Okay.

12 BY MR. VELKEI:

13      Q.   There you go, sir.  Take your time and look it

14 over.

15      A.   Okay.

16      Q.   Okay.  Do you recognize what has been marked for

17 identification as 5111, Dr. Griffin?

18      A.   Yes.  Yes, I do.

19      Q.   That's, in fact, the IPA agreement between MDI and

20 Medical Insurance, Inc. with United Health Care?

21      A.   That is correct.

22      Q.   And so at some point of time you agreed to opt

23 into that contract?

24      A.   Yeah, the date actually is written there.

25      Q.   And do you want to show us where that is?
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 1      A.   It's on page 20.

 2      Q.   Okay.  Um, --

 3           THE COURT:  7/29/08?

 4           MR. VELKEI:  I believe it is 7/25/08, your Honor.

 5 But I don't --

 6      Q.   Is this your signature, Dr. Griffin?

 7      A.   No, that's Dr. Salvin, who is the president of the

 8 MDI.

 9      Q.   Okay.  And so the question I have for you is when

10 did you opt into this agreement?  Do you recall that date?

11      A.   That would be the date.

12      Q.   7/25/08?

13      A.   Right.

14      Q.   Now, you were aware that United Health Care agreed

15 to treat this contract as if it was effective December 15,

16 2006, a year and-a-half before the contract was even signed?

17      A.   I had no knowledge of that.

18      Q.   Would Kim Griffin be the right person to answer

19 that question?

20      A.   She might.

21      Q.   Um, Ms. Griffin manages the office with the

22 assistance of staff?

23      A.   That's correct.

24      Q.   And she has how many people to assist her?

25      A.   She has one person.
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 1      Q.   Okay.  And she and the staff member are the ones

 2 handling the request for reimbursement?

 3      A.   That's correct.

 4      Q.   Okay.  Presumably she also, Ms. Griffin, had

 5 interfaced with the Department with regard to complaints

 6 that -- that your office had made to the Department?

 7      A.   Are you talking about the Department of Insurance

 8 or --

 9      Q.   Yes, sir.

10      A.   Yes.

11      Q.   And she also interfaced with PacifiCare in

12 connection with those disputes; correct?

13      A.   Yes, she did.

14      Q.   Now, Dr. Griffin, do you know Steve Poisner?

15      A.   Personally?

16      Q.   Yes.

17      A.   No.

18      Q.   Do you know him in any capacity?

19      A.   Other than, you know, seeing him on the ballot.

20 No.

21      Q.   I'm sorry?

22      A.   No, I don't know any other ballot.

23      Q.   Have you ever contributed money to his campaign?

24           MS. ROSEN:  Objection, your Honor.  Right of

25 privacy.
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 1           THE COURT:  What is the relevancy of that?

 2           MR. VELKEI:  Your Honor, one of the things that

 3 we're going to get to is what is the dispute between the

 4 provider and PacifiCare is $57.  And this is one of the two

 5 issues that was escalated to the personal attention of the

 6 commissioner and demanded weekly updates with regard to

 7 Dr. Griffin.  I'm just trying to establish some basis for

 8 that.

 9           THE COURT:  Well, unless it was an amount that was

10 required to be reported under the FPPC, I'm not going to

11 allow the question.  So you can ask him if he contributed an

12 amount that was required to be reported under the FPPC.

13 BY MR. VELKEI:

14      Q.   Dr. Griffin, did you contribute an amount of money

15 to Dr. Poisner''s campaign that was required to be reported

16 pursuant to federal and state law?

17      A.   Not to my knowledge.

18      Q.   Just, I don't have too many more questions for

19 you, sir, but I do want to talk to you about this

20 echocardiogram issue.

21      A.   Sure.

22      Q.   Right.  And as I understand it, there is a dispute

23 between PacifiCare and your company, your medical practice,

24 with regard to reimbursement for certain services and

25 hospital facilities; correct?
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 1           MS. ROSEN:  Objection, your Honor.  Relevance.

 2           THE COURT:  Well, I'll allow it.  I said I'll

 3 allow it.

 4           MR. VELKEI:  Thank you, your Honor.

 5      Q.   Is that correct, sir?

 6      A.   There is an ongoing dispute, yes.

 7      Q.   Okay.  And if I understand it correctly --

 8 correctly, it is limited to those situations where you, as

 9 the doctor, bring equipment into the hospital to perform an

10 echocardiogram procedure on a newborn or fetus?

11      A.   That's correct.

12      Q.   And I believe you had testified, but maybe I

13 misunderstood you, that you were testing for congenital

14 heart disease?

15      A.   That's correct.

16      Q.   Now, you performed this test yourself?

17      A.   I do.

18      Q.   And so it's clear, there's never been an issue

19 about getting you paid for your professional services;

20 correct?

21      A.   That's correct.  However, you have to realize that

22 in billing, I also bring my own equipment that I maintain to

23 actually do the procedure.  So, in other words, when I come

24 see a patient in the hospital I come with my equipment.

25 That has to be maintained.  I have to purchase and maintain
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 1 the equipment.  So, in other words, not only am I entitled

 2 to the professional fee but also to basically the

 3 institutional component as well.

 4      Q.   Your entitlement to the institutional or technical

 5 component would be driven by the contract that you signed;

 6 correct?

 7      A.   Yes.

 8      Q.   Okay.  Um, so just so I understand it, you

 9 performed the procedure on the infant child; correct?

10      A.   Uh-huh.

11      Q.   You charge for your professional services for

12 doing that procedure; correct?

13      A.   That's correct.

14      Q.   And you get reimbursed by PacifiCare for those

15 procedures; correct?

16      A.   That's correct.

17      Q.   But you also want to bill them, not just for your

18 professional services, but a second bill for so-called

19 technical services; correct?

20      A.   That's correct.

21      Q.   Same procedure?

22      A.   That's correct.

23      Q.   And assuming you don't even have anybody assist

24 you in performing that procedure?

25      A.   That's correct.
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 1      Q.   And so it's abundantly clear there's never been an

 2 issue with regard to PacifiCare to the extent that that

 3 procedure was performed by you in your -- your medical

 4 practice; correct?

 5      A.   That the hospital procedure, are you talking about

 6 the hospital or office procedure?

 7      Q.   We're talking about the echocardiogram, sir.

 8           THE COURT:  Now, your question is that there's no

 9 dispute about when he was in his office?

10           MR. VELKEI:  Forgive me for being vague.

11      Q.   Um, to the extent that the echocardiogram is

12 performed in your doctor's offices; right?

13      A.   Correct.

14      Q.   The --

15      A.   I understand that.

16      Q.   PacifiCare agrees to reimburse you for both your

17 professional services and this technical service; correct?

18      A.   Correct.

19      Q.   Even though you're the same person performing both

20 procedures?

21      A.   That's correct.

22      Q.   Okay.  It's really just one procedure; right,

23 doctor?

24      A.   It is really one procedure.

25      Q.   But when you take that into the hospital,
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 1 PacifiCare has taken the position that under the contract

 2 it's only required to pay you for your professional services

 3 in that regard?

 4      A.   Is there a question there?

 5           THE COURT:  Is that the position that you believe

 6 that they've taken?

 7           THE WITNESS:  That's what we're trying to

 8 negotiate at the present time, yes.

 9 BY MR. VELKEI:

10      Q.   The company has taken the position though that

11 under the contract, they're only required to pay for your

12 professional services in that limited context?

13      A.   That would be the company --

14           MS. ROSEN:  Objection, your Honor.  Argument, your

15 Honor.  It calls for speculation as to what the company's

16 point of view is.

17           THE COURT:  Is that your understanding of what the

18 company has told you?

19           THE WITNESS:  Within that limited scope, yes, that

20 is my understanding of what the company has told me.

21 BY MR. VELKEI:

22      Q.   And we're both agreed to the extent that the

23 contract actually says that, PacifiCare has no obligation to

24 reimburse you for that technical service; correct?

25           THE COURT:  I'm not sure I want to litigate that
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 1 issue here so if it -- whatever your contract, whatever.

 2           MR. VELKEI:  The limited question -- this is my

 3 last question on this, your Honor.

 4           THE COURT:  Let's move on.  That's it.

 5           MR. VELKEI:  I haven't heard an answer.

 6           THE COURT:  Well, I don't know how he's going to

 7 answer that question.

 8           MR. VELKEI:  Your Honor, it seems --

 9           THE COURT:  He disagrees with you.  That's why you

10 are in here.

11           MR. VELKEI:  Your Honor, I don't think he

12 disagrees.  I think maybe there is a disagreement about what

13 the contract says.  But I don't think that there is a

14 disagreement to the extent that the contract supports the

15 position.

16           THE COURT:  That is not the question that I think

17 you have.

18           MS. ROSEN:  Objection.  Irrelevant, your Honor.

19 There's not been even a foundation established that it

20 identifies a PacifiCare patients.

21           MR. VELKEI:  I disagree.  I think there was

22 testimony with regard to the echocardiogram issue.  I'm just

23 simply trying to establish the position, and understand, and

24 I believe the witness has already testified to this, to the

25 extent that the contract says that what we did to the extent
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 1 that the contract doesn't require us to reimburse that

 2 technical service, we're not required to.

 3           MS. ROSEN:  Objection.  Vague.  We don't know what

 4 contract is being referred to here.

 5           THE WITNESS:  We've gone over -- off the subject.

 6           THE COURT:  I assume that he's talking about a

 7 contract that is presently being disputed.

 8           MR. VELKEI:  Right.

 9           THE COURT:  And I assume the doctor agrees that

10 the contract --

11           THE WITNESS:  We're disputing it.

12           THE COURT:  That you're disputing it but that the

13 contract is what controls the issue.

14           MR. VELKEI:  That's correct.

15      Q.   Is that correct?

16      A.   If you're asking me, is there a dispute about our

17 present contract, the answer would be yes.

18      Q.   I'm also asking you if the contract ultimately

19 controls the issue; correct?

20      A.   That's currently in dispute.

21           THE COURT:  Okay.  That's the answer.

22 BY MR. VELKEI:

23      Q.   Okay.  Switch gears a little bit.  And I want to

24 talk about your patient population, sir.

25                Um, have you lost any patients, existing
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 1 patients, as a result of anything you contend PacifiCare has

 2 done?

 3      A.   Yes.

 4      Q.   Um, and those were actual patients that you were

 5 treating --

 6      A.   Yes.

 7      Q.   -- at the time?  And how many patients?

 8      A.   I would say somewhere between, somewhere around

 9 ten to fifty.

10      Q.   Somewhere around ten to fifty?

11      A.   That's correct.

12      Q.   So you presumably have not taken any effort to

13 determine exactly how many patients you've lost as a result

14 of any conduct by PacifiCare?

15           MS. ROSEN:  Objection.  Argumentative.  The

16 witness hasn't answered.

17           MR. VELKEI:  Can you wait until I finish before

18 you object?

19           THE COURT:  Okay.  I think we need to take a

20 break.  I took so many I didn't want to take another one but

21 let's take 15 minutes.

22           MR. VELKEI:  And I'm almost done, your Honor.  I

23 should be done by the lunch break.

24           THE COURT:  All right.

25              (Recess from 11:15 to 11:40 a.m.)
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 1           Back on the record.  Just to remind everybody if

 2 there is an objection, you need to stop.  You need to wait

 3 until he's finished with his questions, both sides --

 4           MR. VELKEI:  I appreciate it.

 5           THE COURT:  -- before you make an objection and

 6 wait until the objection's made.  You need to wait --

 7           THE WITNESS:  Yes, ma'am.

 8           THE COURT:  -- to answer until after I rule on the

 9 objection.

10           MS. ROSEN:  Yes, your Honor.

11           THE COURT:  Okay.

12 BY MR. VELKEI:

13      Q.   Okay.  Now, doctor, I just have a few more minutes

14 of questions for you.  Now, for purposes of these questions,

15 I'd like to be able to commune with you that PacifiCare Life

16 and Health Insurance Company, you can just refer to them as

17 PLHIC; is that fair?

18      A.   Okay.

19      Q.   Now, I want to go back to this number ten to

20 fifty.  I believe it is your testimony that you understood

21 that you lost somewhere between ten to fifty actual existing

22 patients?

23      A.   Yes.  Correct.

24      Q.   And you credit this to the accusation by

25 PacifiCare of United?
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 1      A.   My feeling is that a lot of it has to do with the

 2 delisting that happened when the transition occurred between

 3 PacifiCare and United.

 4      Q.   And ten to fifty, you're going to agree with me,

 5 is a pretty broad range; is that right, doctor?

 6      A.   Yes, it is a broad range.

 7      Q.   So of those ten to 50 that you mentioned, how many

 8 of those were PLHIC members?

 9      A.   All of them.

10      Q.   All of them?

11      A.   Yes.

12      Q.   Just out of curiosity, do you know from January 1

13 to the present, how many PLHIC members your practice has

14 serviced?

15      A.   I don't know.

16      Q.   Any idea?

17      A.   I don't know.

18      Q.   Presumably, it would be more than the number of

19 ten to fifty if what you're saying is true; correct?

20      A.   I don't know.  I don't have the exact number.

21      Q.   Um, if you would have treated a PacifiCare member

22 you would have submitted a claim to the company for

23 reimbursement; right?

24      A.   That's correct.

25      Q.   So there should be records reflecting exactly how
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 1 many PacifiCare PLHIC members you've treated over that

 2 period of time; right?

 3      A.   Yes.

 4      Q.   Okay.  Um, back to this ten to fifty, did you

 5 undertake any kind of analysis to come up with that number?

 6      A.   No.

 7      Q.   Have you ever looked at any documents?

 8      A.   No.

 9      Q.   So fair to say, it is just a rough guess at best?

10      A.   It is a guess.

11      Q.   Um, and I want to just focus then on the directory

12 issue.  You said that the name of your office was removed

13 from the directory.  Was that the PacifiCare or PLHIC

14 directory or the United directory?

15      A.   We were removed from PLHIC directory.

16      Q.   And you know that for certain?

17      A.   I was informed by my patients, yes.

18      Q.   So you never actually checked yourself; correct?

19      A.   No, I didn't.

20      Q.   And you relied on what your patients told you?

21      A.   Absolutely.

22      Q.   Did your patients make a distinction between

23 PacifiCare and United when they had these conversations with

24 you?

25      A.   Yes.
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 1      Q.   And did you keep some kind of record of when these

 2 patients raised this issue with you?

 3           MS. ROSEN:  Objection.  Asked and answered.

 4           THE COURT:  Overruled.

 5           THE WITNESS:  Would you repeat that, please?

 6      Q    (By Mr. Velkei) Did you keep any kind of record

 7 when your patients contacted you to voice their concern?

 8      A.   No, I didn't.

 9      Q.   Okay.  Fair to say, you never submitted anything

10 in writing to PacifiCare about the issue; did you, sir?

11      A.   No.  No.

12      Q.   And you never filed a complaint with the CDI on

13 that subject; did you?

14      A.   I don't know.

15      Q.   You certainly filed a number of complaints,

16 correct, over the -- from '06 to the present?

17           MS. ROSEN:  Objection, your Honor.  It assumes

18 facts not in evidence.  We haven't put any evidence about

19 how many complaints were filed.

20           THE COURT:  He can cross examine.  If you know.

21           THE WITNESS:  Please repeat the question.

22 BY MR. VELKEI:

23      Q.   There were a number of complaints filed by your

24 practice beginning '06 through to the present; correct?

25      A.   That's correct.
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 1      Q.   Even one as recently as July 2009; isn't that

 2 true?

 3      A.   That's correct.

 4      Q.   But you never once raised this issue of being

 5 removed from the directory any of those complaints that were

 6 lodged by your practice; isn't that true?

 7      A.   I don't remember.

 8      Q.   And you never personally ever spoke to somebody at

 9 PacifiCare about the issue; did you?

10      A.   No, I did not.

11           MR. VELKEI:  No further questions, your Honor, at

12 this time subject to redirect.

13           THE COURT:  Any redirect?

14           MS. ROSEN:  Yes.  Just very briefly, your Honor.

15                     REDIRECT EXAMINATION

16      Q.   Dr. Griffin, could you look at the PacifiCare docs

17 to Dr. M Griffin from Frederick Crawford that PacifiCare has

18 offered?

19           THE COURT:  5110.

20 BY MS. ROSEN:

21      Q.   5110.  I don't know if you read that over or not.

22      A.   Yes.

23      Q.   Okay.  And could you please turn your attention to

24 the comment below, Dr. Griffin, and let me know if you

25 understood this to be an offer of a proposed fee schedule or
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 1 what?

 2           Yeah.  Assuming you received it, because I'm not

 3 sure what the testimony was on that.  But assuming you

 4 received it.

 5           MR. VELKEI:  Could you repeat that?

 6 BY MS. ROSEN:

 7      Q.   Would you have understood it?

 8           THE COURT:  All right.  Stop.  Start the question

 9 over.

10 BY MS. ROSEN:

11      Q.   Returning to Exhibit Five -- that's marked 5110,

12 assuming you received this fax, what would you have

13 understood this to be based on the content?

14      A.   After I reviewed it.  I would have understood it

15 to be an offer of reimbursement.

16      Q.   An offer of what?

17      A.   An offer of reimbursement attached to the contract

18 negotiations.

19      Q.   Would you have understood it to be the final

20 agreed-upon fee schedule?

21      A.   No.

22           MR. VELKEI:  Objection.  Leading.

23           THE COURT:  Overruled.

24           MS. ROSEN:  That's all I have, your Honor.  Thank

25 you.
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 1           THE COURT:  Anything further?

 2                     RECROSS EXAMINATION

 3 BY MR. VELKEI:

 4      Q.   I'm just a little confused, doctor.  Did you get

 5 the facts or not?

 6      A.   I don't know.

 7      Q.   Certainly possible?

 8      A.   I have not ever reviewed it so I would have to

 9 assume that I did not get it but --

10      Q.   So then what is that testimony -- withdraw it.  No

11 further questions, your Honor.

12           And I just want to propose, given sort of, um, how

13 things have been proceeding, if -- I'm happy to defer

14 Mrs. Griffin to another day if the Court would -- wants to

15 break or otherwise, we can go for it.  Whatever the Court's

16 preference is, just trying to accommodate.

17           THE COURT:  Why don't we go off the record?

18           MR.STRUMWASSER:  The question really is what would

19 you like to do?

20          (Off-the-record discussion.  11:46 a.m.)

21           MS. ROSEN:  And, your Honor, and if I could go on

22 the record for one minute?

23           THE COURT:  Sure.  Go ahead.  We'll go back on the

24 record.

25                 FURTHER REDIRECT EXAMINATION
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 1 BY MS. ROSEN:

 2      Q.   Mr. Velkei asked you some questions about, um, a

 3 dispute that he was referring to involving a portion of your

 4 fee for certain services provided at Sequoia Hospital.  I

 5 just wanted to ask you, does that apply to PacifiCare

 6 patients?

 7      A.   No.

 8      Q.   As to that particular contract?

 9      A.   No.

10           MS. ROSEN:  Okay.  Thank you.

11           THE COURT:  I didn't take the relevance thing to

12 be at issue.  But that it relates to this witness' bias and

13 why he's -- I mean that in general.  I don't want to say

14 that it is bias, but I understand that's why it's relevant.

15           MR. VELKEI:  Thank you, your Honor.  We have

16 nothing further.

17           MS. ROSEN:  Nothing further.

18           THE COURT:  Thank you very much.

19           MS. ROSEN:  I would like this witness be released.

20           THE COURT:  Do you have any objection to the

21 doctor being released?

22           MR. VELKEI:  No, your Honor.

23           MS. ROSEN:  And, your Honor, I would like to move

24 the exhibits into evidence.

25           THE COURT:  Dr. Griffin, you're released.  That
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 1 means you can stay or go, whichever you prefer.

 2           MS. ROSEN:  That will be 291, 292.

 3           THE COURT:  Thank you.  I just started not feeling

 4 good just last night.

 5           THE WITNESS:  It is not fair.

 6           THE COURT:  No, I know.

 7           THE WITNESS:  Who needs these back?

 8           MS. ROSEN:  You can leave them there.

 9           THE COURT:  I'm trying to find the page where

10 those exhibits are.  And we'll go back on the record.

11 There.  Sorry.  All right.  So, um, we're back on the

12 record.  You're talking about 5110 and 5111?

13           MS. ROSEN:  No, I'm sorry, your Honor.  I'm

14 talking about exhibits starting with 291 --

15           THE COURT:  Oh, right.

16           MS. ROSEN:  -- 292, 293 and 294.

17           THE COURT:  Okay.  291, any objection?

18           MR. VELKEI:  No objection, your Honor.

19           THE COURT:  That will be entered.

20              (Exhibit 291 admitted in evidence.)

21           292?

22           MR. VELKEI:  No objection.

23           THE COURT:  That will be entered.

24                  (Exhibit 292 in evidence.)

25           293?
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 1           MR. VELKEI:  No objection.

 2           THE COURT:  That will be entered.

 3                  (Exhibit 293 in evidence.)

 4           And 294?

 5           MR. VELKEI:  Yes, we object.  This witness

 6 testified that his wife prepared it.  It seems more

 7 appropriate to pick this up with Mrs. Griffin and we object

 8 also on the grounds of relevance.

 9           THE COURT:  Well, I'm willing to admit it at this

10 time subject to Ms. Griffin's testimony.

11                  (Exhibit 294 in evidence.)

12           MS. ROSEN:  Thank you, your Honor.

13           MR. VELKEI:  And then on our end, your Honor, we

14 just have 5110 and 5111.

15           THE COURT:  Any objection?

16           MS. ROSEN:  Yes.  Objecting to 5110, lack of

17 foundation.

18           MR. VELKEI:  We're happy to have another witness

19 authenticate it, your Honor.

20           THE COURT:  5111.  And that remains confidential.

21 Any objection to that?

22           MS. ROSEN:  No.

23           THE COURT:  All right.  That will be entered.

24                 (Exhibit 5111 in evidence.)

25           All right.  Did you want to start Ms. Griffin or
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 1 did you want to come back at 1:15 or something like that and

 2 start?

 3           MR.STRUMWASSER:  Whatever works for your Honor.

 4           MS. ROSEN:  1:15 is fine.

 5           MR.STRUMWASSER:  Whatever.

 6           THE COURT:  Are you okay?  Do you want to start?

 7 Are you okay?

 8           Yes.  All right.  Let's take the lunch break and

 9 come back at 1:15.

10           MR. VELKEI:  Thank you, your Honor.

11           MS. ROSEN:  Thank you, your Honor.

12           THE COURT:  Unless something happens between now

13 and then.  Okay.

14    (A lunch break is taken from 11:50 a.m. to 1:25 p.m.)

15

16

17

18

19

20

21

22

23

24

25
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 1 OAKLAND, CALIFORNIA; THURSDAY, JANUARY 2010, 1:25 P.M; ELIHU

 2 HARRIS STATE BUILDING; 1515 CLAY STREET; RUTH S. ASTLE,

 3 ADMINISTRATIVE LAW JUDGE

 4                            -oOo-

 5           THE COURT:  Okay.  We're back on the record and

 6 are you ready?

 7           MS. ROSEN:  Yes, your Honor, for the Department.

 8           THE COURT:  We're back on the record.  Okay.

 9           MS. ROSEN:  Your Honor, the Department calls Ms.

10 Kim Griffin.

11                KIMBERLY KEARNS GRIFFIN, R.N.,

12 having been called as a witness, was sworn and testified as

13 follows:

14           THE COURT:  Okay, Ms. Griffin, if you could come

15 forward again, but not again, but come forward.

16           Would you raise your right hand?

17           Do you solemnly swear or affirm the testimony

18 you're about to give is the truth, the whole truth, and

19 nothing but the truth?

20           THE WITNESS:  I do.

21           THE COURT:  Please be seated.

22           Please state your first and last name and spell

23 them both for the record.

24           THE WITNESS:  My name is Kimberly Kearns Griffin.

25 Kimberly, K-i-m-b-e-r-l-y.  Kearns, K-e-a-r-n-s.  Griffin,
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 1 G-r-i-f-f-i-n.

 2                      DIRECT EXAMINATION

 3 BY MS. ROSEN:

 4      Q.   Ms. Griffin, what is your occupation?

 5      A.   I'm a registered nurse and a practice manager,

 6 office practitioner for Children's Cardiology of the Bay

 7 Area.

 8      Q.   Were you working in that capacity in 2006?

 9      A.   I was.

10      Q.   And could you tell us a little bit about your

11 education, starting with your college and forward?

12      A.   I have an associate's degree in nursing from

13 Lincoln Land Community College in Springfield, Illinois.

14      Q.   And what previous positions in your field have you

15 held?

16      A.   Um, I did bedside nursing in acute care teaching

17 facilities for about 25 years prior to coming to Children's

18 Cardiology.  And so did some part-time nursing in the

19 hospital while working in the office, but now then

20 transitioned to full time in the office.

21      Q.   And any hospitals in the bay area?

22      A.   Stanford University Hospital and Clinics 15 or 15

23 years.

24      Q.   Thank you.

25                So Dr. Griffin has testified here that in
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 1 early 2006 his practice has asked you to direct a contract

 2 with United and that you handled those negotiations for the

 3 practice.  Are you aware of that request from -- well,

 4 actually, it was from PacifiCare?

 5      A.   That's correct, yes.

 6           MS. ROSEN:  Your Honor, I'd like to have marked as

 7 the next in order.  It's a facsimile transmittal sheet.

 8           THE COURT:  It's 295.

 9           (Exhibit 295 marked for identification.)

10           MS. ROSEN:  They're sticking together and it's

11 dated 3/2/06.

12           I'm sorry.  What number was that?

13           THE COURT:  It's 295.  But I need to find first

14 the government sheet.

15           So you have to give me a second.  I'm going to

16 have to create a new one.

17           MS. ROSEN:  No problem.

18           THE COURT:  And Exhibit 295 is a fax cover sheet

19 with a 3/3/06 date on it.

20           Okay.  I think I can do that while you're asking

21 questions.  Go ahead.

22 BY MS. ROSEN:

23      Q.   Okay, Ms. Griffin, do you recognize this fax

24 transmittal?

25      A.   Yes, I sent this fax.



2657

 1      Q.   And to whom did you send it?

 2      A.   Maria Verdugo.

 3      Q.   Was she the PacifiCare rep you were working on the

 4 new request for a contract?

 5      A.   She was.

 6      Q.   Do you work -- recall approximately when you were

 7 first contacted by PacifiCare about entering into a direct

 8 contract with United?

 9      A.   It was sometime in the first quarter of 2006.

10      Q.   And were you contracted?  Was your practice

11 contracted with PacifiCare at the time?

12      A.   Yes.

13      Q.   Did you let the PacifiCare representative know

14 that?

15      A.   I did.

16      Q.   And at that time did they withdraw their request

17 since you were already contracted with PacifiCare?

18      A.   They did not.

19           MR. VELKEI:  Your Honor, just respectfully, if I

20 could ask what the relevance of this is because there is no

21 contract signed.  I don't understand.  I know we had

22 discussed this issue with Dr. Griffin, and now with Ms.

23 Griffin, but I'm not sure what it has to do with the

24 allegations in the OSC.

25           THE COURT:  Okay.  What is the relevancy?
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 1           MS. ROSEN:  Your Honor, PacifiCare witness

 2 testified last week as to the contracting practices with

 3 respect to Gap Physicians and United and PacifiCare Network

 4 so it is our position that they basically put this at issue.

 5           THE COURT:  All right.  I'll allow it.

 6           MR. VELKEI:  Just to note, your Honor, Ms. Griffin

 7 was not -- this is not a Gap Physician.  This is somebody

 8 within the network.

 9           MS. ROSEN:  Precisely.

10           MR. VELKEI:  Just so the record's clear.

11           MS. ROSEN:  Precisely.

12           THE COURT:  Go ahead.

13 BY MS. ROSEN:

14      Q.   Was Dr. Griffin also contracted with the Care

15 Trust Network at that time?

16      A.   He was.

17      Q.   And did your PacifiCare representative who you

18 were working with in early '06 make any reference to the

19 changeover from the Care Trust Network for United as part of

20 the reason you were seeking the contract?

21      A.   I do not recall her mentioning the Care Trust

22 Network.

23      Q.   There should be an exhibit up there that has a

24 number 293 on it.  Could you take a look at that?  I think

25 it says United fee schedule?
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 1      A.   That's correct.

 2      Q.   Do you recognize that?

 3      A.   It looks semi-familiar.

 4      Q.   Do you recall when you might have, your office

 5 might have received it?

 6      A.   Um, it's dated March 3, 2006.

 7      Q.   So turning to your fax letter, um, could you just

 8 tell us the 3/3/06, just could tell us -- I'm sorry.  Going

 9 back to your fax letter of 3/3/06, um, could you tell us,

10 um, what -- what the purpose of this letter was?

11      A.   Um, to provide me with what a fee schedule would

12 be for a new contract.

13      Q.   And I wondered if you could explain to the Court

14 your concern about this contract about superseding any other

15 contracts that Dr. Griffin might have had with medical

16 groups?  Could you explain that?

17      A.   Well, you wouldn't want it to, um, take the place

18 of a contract that would reimburse at a better rate or

19 excluding anybody in another network.

20      Q.   So did the PacifiCare rep you were working with on

21 the proposed United contract answer your question about --

22 that you posed in this letter about this contract not

23 superseding any others?

24      A.   She reassured me that it would not.

25           MS. ROSEN:  Okay.  Your Honor, I would like to
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 1 have marked as our next exhibit a April 3, '06 letter on

 2 Dr. Griffin's letterhead.

 3           THE COURT:  That's Exhibit 296.

 4           (Exhibit 296 marked for identification.)

 5           MS. ROSEN:  Yes.  Here you go.  That is 296.  Here

 6 you go.

 7           MR. VELKEI:  Ms. Rosen, if I might inquire on

 8 Exhibit 295.  It says enclosed is an attachment.  Do you

 9 have the attachment to that document?  That should be part

10 of this exhibit presumably.

11           MS. ROSEN:  No, we don't have it.

12           MR. VELKEI:  Okay.

13           THE COURT:  And it doesn't have a date stamp so --

14           MS. ROSEN:  It doesn't, your Honor.  I sent this

15 to PacifiCare late last night informing them.

16           MR. VELKEI:  That's correct.

17           MS. ROSEN:  I'm sorry.  Informing them that we

18 would just have a small handful of our exhibits that

19 apparently didn't have Bates numbers.

20           THE COURT:  Okay.

21           MS. ROSEN:  And many of them were e-mailed to me

22 after I went to bed and I discovered this morning that they

23 already had them.

24           MR. VELKEI:  We don't have an objection.

25           MR. STRUMWASSER:  And, your Honor, the Bates
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 1 stamps tend to come from either our production or their

 2 production, not from third parties.

 3 BY MS. ROSEN:

 4      Q.   So, Ms. Griffin, do you recognize this April 3,

 5 '06 letter?

 6      A.   I do.

 7      Q.   And what is it?

 8      A.   It's -- it's an attempt to negotiate a new

 9 contract.

10      Q.   With --

11      A.   Maria Verdugo, contract manager with PacifiCare.

12      Q.   With PacifiCare.  And why did you decide you

13 needed to talk to PacifiCare about a new United contract at

14 this time?

15      A.   I was told that I needed to get one.

16      Q.   And was it your testimony that you did tell them

17 that you had previously done a contract in 2005 with

18 PacifiCare?

19      A.   I did.

20      Q.   And what was their response to that?

21      A.   They insisted that, um, because of the merger we

22 needed to re-contract.

23      Q.   So I wanted to ask you if you could take a look at

24 one of the exhibits that we put into evidence this morning.

25 Um, it has a number 292.  It is an April 19, '06 letter, um,
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 1 addressed to that Dr. Griffin on PacifiCare letterhead.  If

 2 you could familiarize yourself with that for a moment.

 3                My question is, did this letter influence

 4 your negotiations with United for a replacement contract?

 5      A.   Yes, it did.

 6      Q.   What kind of reassurances were made by PacifiCare

 7 negotiators you were working with?

 8      A.   Um, they constantly reassured me in telephone

 9 conversations, um, that we were going to be able to

10 successfully get a contract in place, not to worry, that we

11 could continue to see patients.

12      Q.   Is that because you expressed some concerns about

13 whether your patients were going to be continued to be

14 covered while you were going through the negotiations?

15      A.   I did.

16           MS. ROSEN:  Okay.  Your Honor, I'd like to have

17 marked next in order, a fax transmittal sheet, Children's

18 Cardiology, dated 4/24/06.

19           THE COURT:  All right.  Exhibit 297 is a fax cover

20 sheet with a date of 4/24.

21           (Exhibit 297 marked for identification.)

22           All right.

23      Q    (By Ms. Rosen) Ms. Griffin, do you recognize this?

24      A.   I do.

25      Q.   And what is it?
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 1      A.   Um, it's a fax, pretty much just appealing to her

 2 to get back to me because, um, you know, we had initiated

 3 contracting with her, and we were continuing to get letters

 4 and we were continuing also to get the entire blank contract

 5 every two to three weeks.

 6      Q.   And, um, at this time were you -- okay, so you

 7 were getting a full -- I'm sorry -- a full United contract

 8 packet?

 9      A.   Yes.

10      Q.   Okay.  With proposed -- with proposed rates?

11      A.   The blank contracts did not always come with

12 proposed rates.

13      Q.   Okay.  And when you faxed this, is it your

14 testimony that you faxed this to PacifiCare to the person

15 that's on this --

16      A.   I did.

17      Q.   Did she acknowledge receipt --

18      A.   No.

19      Q.   -- of this fax letter?

20      A.   No.

21      Q.   Okay.  So in between the earlier fax letters and

22 this one, were you trying to engage in negotiations with

23 PacifiCare for replacement contracts?

24      A.   Consistently, yes.

25      Q.   And that's -- and why was that?  Why were you
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 1 doing that?

 2      A.   Well, I wasn't getting much response from anyone.

 3 So I -- just kept trying.

 4      Q.   So when you -- what happened when you sent these

 5 fax sheets to Maria?  Would she call you or --

 6      A.   No one ever returned phone calls.  I always had to

 7 call them and hope that I actually got a person, which was

 8 rarely.

 9      Q.   So was it your understanding that you were doing

10 what you needed to do or could do to --

11           MR. VELKEI:  Objection.  Leading.  Excuse me for

12 interrupting, ma'am.

13           THE COURT:  Can you let her finish the question?

14           MR. VELKEI:  I said excuse me.  I apologize.

15 BY MS. ROSEN:

16      Q.   Was it your understanding that you were doing what

17 you needed to do in order to try and get a replacement

18 contract with United?

19           MR. VELKEI:  Objection.  Leading.

20           THE COURT:  Overruled.  Go ahead.

21           THE WITNESS:  Yes.

22           MR. VELKEI:  And, again, Ms. Rosen, this is also

23 297 references an attach -- an attachment.  Do you have the

24 attachment?

25           MS. ROSEN:  I do not.  Otherwise, I would have
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 1 been happy to give it to you.

 2           Your Honor, I'd like to have marked in line, a

 3 letter on Michael Griffin letterhead dated June 12.

 4           THE COURT:  All right.  298 is a June 12 letter,

 5 2006.

 6           (Exhibit 298 marked for identification.)

 7           MS. ROSEN:  Right.  I'm sorry.  I should have said

 8 2006.

 9      Q.   Ms. Griffin, do you recognize this letter?

10      A.   I do.

11      Q.   And are you the author?

12      A.   I am.

13      Q.   Um, could you tell me what the primary purpose of

14 this letter is?

15      A.   Well, I was trying to impress upon them that I

16 already actually had a contract in place with agreed-upon

17 rates.  And that we really shouldn't be, um, discussing new

18 lower rates.

19      Q.   And what was the position of -- of you on behalf

20 of your, you know, of your practice as expressed in this

21 letter at this point in time with respect to the

22 reimbursement that was offered to you?

23      A.   That we would not be accepting them, the recent

24 reimbursement.

25      Q.   And you reference a Daisy Bishop in this letter.
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 1 Who was she?

 2      A.   Daisy, I believe, was a contract specialist.

 3      Q.   With --

 4      A.   PacifiCare.

 5      Q.   And was she the one who gave the information about

 6 your current PacifiCare contract?

 7      A.   She did.

 8      Q.   And what did she tell you about your PacifiCare

 9 contract that went into effect in April of '05?

10      A.   She said, oh, yes, you know, you have a contract

11 here and, you know, and I discussed rates, the rates with

12 her, too.  And she agreed that those were the rates, and

13 that there wasn't going to be a problem with the

14 transitioning the rates over to the current contract.

15      Q.   So could you clarify for us when you say

16 transitioning, that she told you that there wasn't going to

17 be a problem transitioning the rates over -- over from the

18 current contract, was that the first time you were told that

19 United patients could be reimbursed for services that your

20 practice provided under the terms of your PacifiCare

21 contract?

22           MR. VELKEI:  Objection.  Leading.

23           THE COURT:  Overruled.

24           THE WITNESS:  I don't recall that that was the

25 first time.
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 1 BY MS. ROSEN:

 2      Q.   Well, just taking a look at the letter, I wondered

 3 if you could take a look at the second sentence and we just

 4 want to get a clear understanding of what you're explaining

 5 your understanding to be at that time?

 6      A.   That we could see, continue to see PacifiCare and

 7 United patients.

 8      Q.   Okay.  Thank you.

 9                Did this letter, was this -- did this letter

10 effectively end your negotiations or did it continue?

11      A.   No, I continued to try.

12      Q.   Okay.  Okay.  Thank you.

13           Let's move to your claims issues next.

14                Now, Dr. Griffin has testified earlier today

15 that in mid 2006 your office started seeing incorrect

16 reimbursements for certain PacifiCare claims and was it your

17 responsibility to address those?

18      A.   Yes.

19      Q.   And were those overpayments or underpayments?

20      A.   They were underpayments.

21      Q.   And what did you notice?

22      A.   The reimbursements were lower.

23      Q.   Lower than --

24      A.   Than what was agreed upon with the 2005 PacifiCare

25 contract.
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 1      Q.   And were -- were all the claims at that time that

 2 you examined being underpaid?

 3      A.   They were.

 4      Q.   Did you get the impression there was a system

 5 problem or just a now and then?

 6           MR. VELKEI:  Objection.  Vague.  Calls for

 7 speculation.

 8           THE COURT:  Overruled.

 9           THE WITNESS:  It -- I thought it was a system

10 problem.

11 BY MS. ROSEN:

12      Q.   And that was based on --

13      A.   It was just -- it was so consistent.

14      Q.   So at that point when you noticed did you contact

15 PacifiCare to point out the mistakes?

16      A.   I called.

17      Q.   And what happened?

18      A.   Nothing.

19      Q.   Did you reach anybody?

20      A.   Sometimes.

21      Q.   Okay.  And other times?

22      A.   Other times you couldn't get anybody to answer the

23 phone.

24      Q.   So did this was again I think you testified mid

25 summer or summer?
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 1      A.   Mid summer.

 2      Q.   '06.  Okay.

 3                So when you reached someone, would you give

 4 us an idea because you have testified that on occasion you

 5 were able to reach somebody at PacifiCare, give us a -- give

 6 the Court an idea of what transpired during those

 7 conversations?

 8      A.   Well, nobody ever really gave me a good

 9 explanation.  They were always going to have somebody look

10 into it or they would suggest another name to talk to.  And

11 then you would leave a message for that person and nobody

12 called me back.

13           MS. ROSEN:  Okay.  Your Honor, I'd like to have

14 marked next in order a fax transmittal dated 9/18/06.  Oops.

15 Sorry.

16           THE COURT:  That's 299.

17           (Exhibit 299 marked for identification.)

18           MR. VELKEI:  Your Honor, again, I just note for

19 the record this is another exhibit that references an

20 attachment that is not included.

21           THE COURT:  Okay.  It's a fax with a date 9/18/06.

22 BY MS. ROSEN:

23      Q.   Ms. Griffin, do you recognize this facsimile

24 transmittal?

25      A.   That's mine.
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 1      Q.   And is it your recollection -- I know it's -- it

 2 does note that you are including the attached or signed

 3 PacifiCare contract.  Do you recall sending a copy of the

 4 contract with this fax?

 5      A.   I sent a fee schedule that we agreed on.

 6      Q.   Okay.  So going back to, um, Exhibit 294 that was

 7 exhibited earlier, that has the Bates number 252650.  It

 8 looks like this.  You should have a copy.  Was this, um, is

 9 it your recollection that this is something similar to what

10 you sent?

11      A.   This is probably what I sent.

12      Q.   What you sent Ms. Merovich, okay.  Why did you

13 need to send PacifiCare your current fee schedule with them?

14      A.   Um, because the -- the reimbursements were coming

15 in at a lower rate.  And they, and, you know, and they

16 requested it.  They wanted to know what the correct fee

17 schedule was or Ms. Merovich did.  Any way --

18      Q.   So you were responding to a request --

19      A.   Yes.

20      Q.   -- from Ms. Merovich?

21      A.   Yes.

22      Q.   Was that the purpose?

23      A.   Yes.

24      Q.   Okay.  Were you told by PacifiCare, well, I guess

25 in this case, Ms. Merovich, that they didn't have your rates
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 1 in the system?  Is that why she wanted them?  Do you know

 2 why?

 3      A.   I don't recall her explanation.

 4      Q.   When you faxed this in, um, in September, did you

 5 get a response from Ms. Merovich?

 6      A.   I don't remember.

 7      Q.   Did anyone at PacifiCare let you know at that time

 8 that your contract rates were not correctly reflected in the

 9 system?

10      A.   Someone came to the office and acknowledged that

11 they were not correct.

12      Q.   Okay.

13      A.   But I -- and I don't --

14      Q.   And so could you identify that person who came to

15 your office?  Was that person from PacifiCare?

16      A.   It was Elena McFann.

17      Q.   Okay.  She came to your office about --

18      A.   I don't remember.

19      Q.   Okay.  Sometime in '06 or '07 while this --

20      A.   It was '06.

21      Q.   -- while this was going on?

22      A.   It was '06.

23      Q.   Okay.  And, um, did she say why she came to your

24 office?

25      A.   Well, she was trying to follow up on my multiple
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 1 complaints.  And I believe CMA had been involved at that

 2 time, too.  And maybe she knew about me through CMA.

 3      Q.   Your multiple complaints were to PacifiCare?

 4      A.   That's correct.

 5      Q.   And were those about the underpayments?

 6      A.   Yes.

 7      Q.   Okay.  And so what exactly did Ms. McFann explain

 8 to you?

 9      A.   Well, she acknowledged that they were having a lot

10 of problems and she was apologetic and she acknowledged that

11 the -- EOBs or the EOBs and the reimbursements were

12 incorrect and she reassured me that everything was going to

13 be corrected.

14      Q.   Did she give you the impression that her

15 acknowledgment that the EOBs were incorrect was based on

16 research that she or her staff at PacifiCare had performed?

17      A.   They did some research before they came into the

18 office.

19      Q.   So they appeared prepared?

20      A.   They did.

21      Q.   And confident about their conclusion?

22      A.   They did.

23      Q.   Thank you.

24                So going back to before Ms. McFann came to

25 your office, could you give us an estimate of how many times
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 1 over this period from mid '06 until you later got the

 2 problem resolved during that kind of three-month period, um,

 3 you tried to contract PacifiCare or did contract PacifiCare

 4 just to get an estimate of how much -- how many times?

 5      A.   I know it's pretty persistent and it, at least

 6 weekly and sometimes two to three times a week.  Either

 7 through a call, a fax or an e-mail.

 8      Q.   So you stuck with it?

 9      A.   I did.

10      Q.   Okay.  How many of your PacifiCare claims during

11 2006 were paid incorrectly?

12      A.   Starting with the underpayment during the summer,

13 they were all incorrect.

14           MS. ROSEN:  Okay.  Your Honor, I'd like to have

15 marked as our next exhibit letter dated October 14, '06 on

16 Dr. Michael Griffin letterhead?

17           THE COURT:  Exhibit 300, October 14, 2006.

18          (Exhibit 300 marked for identification.)

19           MR. STRUMWASSER:  Does 300 get us to the platinum

20 level?

21           THE COURT:  I don't know.  It gets to how many

22 boxes.

23           MS. ROSEN:  The file cabinet is on its way

24 hopefully.

25      Q.   Um, Ms. Griffin, do you recognize this letter?
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 1      A.   Yes, I do.

 2      Q.   And are you the author?

 3      A.   I am.

 4      Q.   Is this the first time you made PacifiCare aware

 5 of your underpayments?

 6      A.   No.

 7      Q.   Did you get a response from PacifiCare after

 8 sending this letter?

 9      A.   No.

10      Q.   Did anyone at PacifiCare acknowledge this letter

11 as a formal appeal?

12      A.   No.

13      Q.   Were you advised to file an appeal?

14      A.   Yes.

15      Q.   Did you also call PacifiCare to follow up on these

16 underpayments?

17      A.   I did.

18      Q.   Any other mode of communication besides calling?

19      A.   Faxes and e-mails.

20      Q.   Did anyone call you back?

21      A.   No.

22      Q.   Did anyone at PacifiCare acknowledge that you were

23 being underpaid at the time you wrote this letter?

24      A.   Yes.

25      Q.   Okay.  Um, in the letter you refer to sending them
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 1 a copy of the signed contract.  You were able to locate a

 2 copy of the signed contract?

 3      A.   Uh-huh.

 4           THE COURT:  You have to answer yes or no.

 5           THE WITNESS:  Yes.

 6 BY MS. ROSEN:

 7      Q.   So do you recall attaching the signed contract to

 8 this letter?

 9      A.   Yes.

10      Q.   Okay.  And why did you send them a copy of your

11 full PacifiCare contract?

12      A.   To prove that they were underpaying me.

13           MR. VELKEI:  If the record could reflect that

14 Exhibit 300 also does not include the attachment.

15           THE COURT:  So noted.

16           MR. VELKEI:  Thank you.

17 BY MS. ROSEN:

18      Q.   When you wrote in this letter, um, in the last

19 paragraph that it served as a notice of termination did you

20 actually intend to terminate your PacifiCare contract on

21 that very day?

22      A.   No.

23      Q.   What -- what was your intent in making that

24 statement?

25      A.   To give the, um, the agreed-upon number of months
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 1 for severing a contract.

 2      Q.   Did anyone at PacifiCare call you to accept this

 3 letter as a note?

 4      A.   No.

 5           MS. ROSEN:  So, your Honor, I'd like to have

 6 marked as next in order a e-mail chain, I guess what would

 7 you consider the top date, December 29?

 8           THE COURT:  Yes.

 9           MS. ROSEN:  Okay.

10           THE COURT:  An e-mail with the top date of

11 December 29, 2006.

12           (Exhibit 301 marked for identification.)

13      Q    (By Ms. Rosen) So do you recognize this e-mail?

14      A.   I do.

15      Q.   And, um, who is this, first starting at the

16 bottom, Ms. Griffin, the first e-mail from and to?

17      A.   It's from Carl Laski.

18      Q.   And who is Carl Laski in October, October 20, '06?

19      A.   I understood he was a contract specialist.

20      Q.   For PacifiCare?

21      A.   It was ambiguous.

22      Q.   Okay.

23      A.   Because he's appeared to be representing both

24 PacifiCare and United.

25      Q.   Okay.  But you thought he was on the contract side
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 1 of the house?

 2      A.   I did.

 3      Q.   Okay.  Um, so the subject on this is

 4 reimbursements.  Um, what were you -- why were you e-mailing

 5 him about reimbursements?

 6      A.   I had been in contact with him for probably a

 7 period of six months prior to that regarding problems.

 8      Q.   Contact with?

 9      A.   Carl Laski.

10      Q.   And regarding problems with what kinds of

11 problems?

12      A.   Just trying to obtain the contract.  Trying to get

13 people to call me back.  And I even rediscussed

14 reimbursements, reimbursements with him several times.

15      Q.   So you were trying to work with him and his staff

16 on the contracting piece of it?  And also then you brought

17 the reimbursements piece?

18      A.   Right.

19      Q.   I just want to be clear --

20      A.   Yes.

21      Q.   -- on -- okay.  So at this point even though you

22 knew he was working in contracting, you were also trying to

23 talk to him about reimbursement?

24      A.   Yes.

25      Q.   And that was because --
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 1      A.   I was grasping at straws at this point just trying

 2 to get anybody to help me.

 3      Q.   So turning to his e-mail to you on December 29,

 4 what do you -- what was his response?  What do you make of

 5 his response?  Are you working with one of my contractors on

 6 my team?

 7      A.   I -- I was stunned because I had many

 8 conversations with him.  And, I guess, maybe a little naive

 9 to think that, you know, someone would remember that I had

10 all of these conversations and correspondence, and then he

11 just never remembered that I was desperately trying to work

12 this out.

13      Q.   And in your initial e-mail to him, um, you

14 reference the reimbursement schedule you had agreed on for

15 the PacifiCare contract with Frederick Crawford.  Who was

16 Frederick Crawford?

17      A.   Frederick Crawford was the person that I

18 negotiated the PacifiCare contract with in 2005.

19      Q.   Okay.  Um, so you had testified that you were the

20 subject of both yours and Carl's Laski's e-mails about

21 reimbursement.  Did you speak with him at this time

22 regarding reimbursement?

23      A.   Carl?

24      Q.   Uh-huh.

25      A.   On this date?
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 1      Q.   Well, sometime during this October 20 to November

 2 or December 2?

 3      A.   Yes.  At some point I did.

 4      Q.   Did he resolve your underpayment problems --

 5      A.   No.

 6      Q.   -- with PacifiCare.

 7           Okay.  So at this point in time at the end of

 8 2006, um, how were you feeling about your ability to get the

 9 PacifiCare underpayment problem resolved?

10      A.   I just thought it was never going to happen if I

11 continued down this path.

12      Q.   And so what did you do next?

13      A.   Um, I talked to California Medical Association and

14 then I started to make arrangements to file a complaint with

15 the Department of Insurance.

16      Q.   And what did the CMA do?

17      A.   Um, they advised me on how to file the complaint.

18      Q.   Did they, um, intervene on your behalf or --

19      A.   I understood they were trying to intervene on

20 many -- on my behalf, but others as well.

21           MS. ROSEN:  Okay.  Your Honor, I'd like to have

22 marked as our next, next exhibit, um, a letter dated

23 November 28, 2006, on Dr. Griffin letterhead.

24           THE COURT:  A November 28, 2006 letter will be

25 marked as Exhibit 302.
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 1           (Exhibit 302 marked for identification.)

 2 BY MS. ROSEN:

 3      Q.   Ms. Griffin, do you recognize this letter?

 4      A.   Yes, this is my letter.

 5      Q.   So you're the author?

 6      A.   I am.

 7      Q.   And were you advised by PacifiCare that you had a

 8 right to ask the Department of Insurance to review, um, any

 9 claims, denials or underpayments?

10      A.   No.

11      Q.   How did you come to file this complaint with the

12 Department of Insurance?  How did you know you could?

13      A.   After speaking to the California Medical

14 Association.

15      Q.   And is that when you decided to seek the help of

16 the Department of Insurance?

17      A.   Yes.

18           MS. ROSEN:  Your Honor, I'd like to have marked as

19 our next exhibit, December 5, '06 letter on PacifiCare

20 letterhead.

21           THE COURT:  Letter dated December 5, 2006.

22           (Exhibit 303 marked for identification.)

23 BY MS. ROSEN:

24      Q.   Do you recognize this document?

25      A.   I do.
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 1      Q.   And who is it from?

 2      A.   Christine Markle.

 3      Q.   And what company is she with?

 4      A.   PacifiCare.

 5      Q.   And did you receive this letter actually from

 6 Christine Markle?

 7      A.   No, I did not.

 8      Q.   How did you receive it?

 9      A.   Through California Medical Association.

10      Q.   Is the practice address on this letter correct?

11      A.   It is incorrect.

12      Q.   And when did you leave that address?

13      A.   Um, the year previous.

14      Q.   And when you left that address, did you notify the

15 PPO plan and the insurers with whom you were contracted?

16      A.   Yes.

17      Q.   Did you send a notification in writing?

18      A.   Yes.

19      Q.   And at that time, at this time when you received

20 this, when your practice received this letter, did you have

21 reason to believe that United or PacifiCare already knew

22 your new practice address?

23      A.   Yes, because we were receiving reimbursements at

24 our correct address.

25      Q.   And what about the United, the new United
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 1 contracts?

 2      A.   Yes, those were coming to the correct address as

 3 well.

 4      Q.   To the correct address.  The --

 5           MR. VELKEI:  New United contracts?  The form

 6 contracts?  The draft contracts?

 7           MS. ROSEN:  I think they were proposed.  She had

 8 testified that.

 9           MR. VELKEI:  Just trying to get clear.  Okay.

10 BY MS. ROSEN:

11      Q.   So when you said the United contracts, can you

12 tell us what you meant by that?  Which documents?

13      A.   You mean the ones that came every two to three

14 weeks?  It was a big package with a full contract in it.

15      Q.   And they came to your current address?

16      A.   They came to the current and correct practice as

17 well.

18      Q.   Not to South San Mateo?

19      A.   No.

20      Q.   So let's go back and take a look at this letter

21 December 5, '06, that you're familiar with this letter?

22      A.   Yes.

23      Q.   Okay.  What does it explain exactly?

24      A.   Well, it explains that the -- corrected the fee

25 schedule.
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 1      Q.   Corrected the fee schedule, um --

 2      A.   To --

 3      Q.   -- where?

 4      A.   Because "We have examined our Network

 5 Participation Agreement and have updated our system to

 6 reflect the correct contracted rate."

 7      Q.   So did that sentence lead to you believe that at a

 8 prior -- prior to this correction, the not correct contract

 9 rates were in?

10      A.   Yes.

11      Q.   Okay.  And did you -- it says the date and

12 explanation of this letter -- never mind.  Strike that.

13                So after you received this letter from

14 PacifiCare explaining that they had corrected the contract

15 rates, um, in your system, at least as of this date, did

16 PacifiCare proceed to reprocess all of your United, all of

17 your United and PacifiCare claims, um, that were incorrectly

18 processed during 2006?

19      A.   No.

20      Q.   And, um, how significant to the practice were

21 these claims?  These, between the two companies, United and

22 PacifiCare?

23      A.   Well, reimbursements, of course, are important.

24 But I think, more importantly, from my perspective, is the

25 amount of time that it just took to try to resolve this.
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 1           MS. ROSEN:  Your Honor, I would like to have

 2 marked as our next exhibit, a fax transmittal letter dated

 3 12/6/06.

 4           THE COURT:  All right.  That will be marked as 304

 5 dated 12/6/06.

 6           (Exhibit 304 marked for identification.)

 7 BY MS. ROSEN:

 8      Q.   Ms. Griffin, do you recognize this?

 9      A.   I do.

10      Q.   And are you the author?

11      A.   I am.

12      Q.   And who did you send it to?

13      A.   Christine Markle.

14      Q.   And on this date?

15      A.   December 6, 2006.

16      Q.   Um, was this in response to the December 5, 2006

17 letter from Christine Markle?

18      A.   In part, yes.

19      Q.   And what was your purpose with this communication?

20      A.   Well, it was two-fold, you know, to remind her

21 that, number one, claims were incorrect; number two, we

22 really should get interest on it; and three, please correct

23 our address.

24           THE COURT:  I think we should probably redact the

25 tax ID number.
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 1           MR. VELKEI:  No objection on this side.  I have a

 2 Sharpie, your Honor, if you want.

 3           THE COURT:  I have one.

 4           MS. ROSEN:  Oh, sorry.  I didn't even notice that.

 5           Thank you.  Sorry I missed that.

 6      Q.   Ms. Griffin, why are you asking for interest on

 7 these payments?

 8      A.   I really felt like they needed to understand that

 9 this took a lot of time and resources away from our office.

10 And if that was the only extra thing that I could get in

11 return for all the time and grief that this caused, I really

12 believe that they should pay interest and plus they're

13 supposed to pay interest.

14 BY MS. ROSEN:

15      Q.   By "supposed to pay interest", you mean the law

16 requires them to?

17      A.   Yes.

18      Q.   And you are aware of that?

19      A.   I am aware of that.

20           MS. ROSEN:  Thank you.

21           Your Honor, I would ask that we have next marked a

22 January 3, 2007 letter on Michael Griffin MD letterhead.

23           THE COURT:  Exhibit 305 is a letter dated

24 January 3, 2007.

25           (Exhibit 305 marked for identification.)
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 1           MR. VELKEI:  Um, again, I just want to note it,

 2 your Honor, no attachments in this document either even

 3 though they're referenced.

 4           THE COURT:  So noted.

 5           MS. ROSEN:  I just think it would be easier to

 6 mark the next exhibit at this time, too, so I would like to

 7 ask that the next exhibit be marked as a fax transmittal

 8 dated of July -- I'm sorry -- January 5, '07.

 9           THE COURT:  Exhibit 306 is a fax letter dated

10 1/5/07.

11           (Exhibit 306 marked for identification.)

12           MR. VELKEI:  I just would like the record to

13 reflect 306 also references an attachment that is not

14 included either.

15           THE COURT:  So noted.

16 BY MS. ROSEN:

17      Q.   Ms. Griffin, let's turn to the letter to the

18 January 3, '07 letter to Ms. Markle.  Do you recognize this

19 document?

20      A.   Yes.  This is my fax.

21      Q.   Okay.  And, well, this actually is the letter.

22 Let's look at the letter first.

23      A.   Okay, I'm sorry.  The January 3 letter.

24      Q.   Yeah, the January 3 letter.  And, um, did you

25 author this?
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 1      A.   I did.

 2      Q.   Okay.  And did you fax this letter to Ms. Markle

 3 at PacifiCare?

 4      A.   I did.

 5      Q.   So what were you referring to in the part in your

 6 letter about PacifiCare asking for a refund for fetal

 7 echocardiograms?  Could you explain that?

 8      A.   Um, yes.  We began receiving, um, EOBs asking for

 9 money back on fetal echocardiograms.

10      Q.   So at that time I know it's not attached, is it

11 your belief that you did attach the correspondence --

12      A.   I did.

13      Q.   -- that you received from United asking you for

14 money back?

15      A.   I did.

16      Q.   Okay.  And this letter is dated about a month

17 after the December 5 Christine Markle letter to you.  Why

18 did you send this letter with --

19      A.   I tried to impress upon her that the problem had

20 not been resolved and, in fact, there were now additional

21 problems.

22      Q.   Now, were the underpayments that you were

23 referencing in this letter on claims for United patients,

24 PacifiCare patients, or both United and PacifiCare patients?

25      A.   Both.
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 1      Q.   So a month later at this point the claims that had

 2 been underpaid but, and acknowledged, I guess, by PacifiCare

 3 had not been reprocessed?

 4      A.   That's correct.

 5      Q.   Okay.  So let's turn to the 1/5/07 fax transmittal

 6 to Christine Markle.  Did you author this?

 7      A.   I did.

 8      Q.   Okay.  And, um, you do reference an attachment in

 9 this, the rates for your 2005 PacifiCare contract.  Is it

10 your recollection that you sent those?

11      A.   I did.

12      Q.   Okay.  And the purpose of sending those was again?

13      A.   To remind her that the rate or the rates had not

14 been correct or updated or corrected.

15      Q.   So was it your impression that the rates had not

16 been changed yet in the PacifiCare system?

17      A.   Yes.

18      Q.   Okay.  So the $168.71 that's referred to in the

19 letter, that was the wrong rate?

20      A.   It was.

21      Q.   What did they tell you about this situation?

22 Anything at this time?

23      A.   No.

24      Q.   Okay.  So there's some handwriting on this fax.

25 Um, could you read that?
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 1      A.   It says "faxed again on 1/11/07".  So, you know, I

 2 wasn't getting a response and I thought well, I'll just send

 3 it through again.

 4      Q.   Now, Ms. Griffin, in this fax letter to Christine

 5 Markle, at the end of it you refer to coming in over the

 6 weekend.  Why would you be doing that?

 7      A.   Well, um, I have -- I have patient care duties as

 8 well outside of all of this -- all of dealing with this

 9 insurance issues and the contracting so if, um, I -- I have

10 to -- I have to put patient care as a priority.  And then if

11 the paperwork doesn't get done during the course of the

12 week, then I have to come in on the weekend and do that.

13      Q.   Could you tell us a little bit about what you do

14 with the patients in the office as part of your contribution

15 to the patient care?

16      A.   Um, I do echocardiograms.  I assist the doctors

17 with exercise tests.  I do a lot of patient teaching.  Um, I

18 do some patient assessments.  And I do a lot of telephone

19 triage and scheduling, which involves a lot of time

20 reassuring people and making sure that they're following

21 through on their therapies correctly.

22      Q.   So do you help prepare the patients for whatever

23 the procedure is that they're going to need?

24      A.   I do.  And I schedule surgeries and make sure that

25 people get to their referrals at outside institutions.
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 1      Q.   So at this time can you tell us how -- how did you

 2 think this continuing reimbursement problem affected you as

 3 a care provider and your work as a practice?

 4      A.   Well, I think it's obvious that it caused me a lot

 5 of headaches, but I think the most egregious thing was how

 6 it affected patient care.  And you have to understand, all

 7 of these insurance problems negatively affect patient care

 8 when someone like myself has to deal with it.  So it causes

 9 a lot of angst for the patients, and, um, you know, if I'm

10 dealing with an insurance issue, you know, somebody is being

11 neglected because they need a monitor or they need some

12 reassurance.  Um, it's difficult for everybody but I think

13 it's worse for the patients.

14      Q.   So at the end of January '07 did you turn to the

15 California Department of Insurance?

16      A.   I did.

17      Q.   Okay.  Did you eventually file a complaint?

18      A.   I did.

19      Q.   And did they investigate your complaint?

20      A.   They did.

21           MS. ROSEN:  Your Honor, I would like to have

22 marked as our next exhibit, um, a letter from PacifiCare

23 dated February 19, '07, and there is an EOB attached to it

24 for the patient who's the subject of the letter.

25           MR. VELKEI:  307.
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 1           THE COURT:  This is 307.  It is a letter dated

 2 February 19, 2007.

 3           (Exhibit 307 marked for identification.)

 4 BY MS. ROSEN:

 5      Q.   Well, Ms. Griffin, do you recognize this letter to

 6 Dr. Griffin and yourself?

 7      A.   Yes.

 8      Q.   Is your understanding that you received it as a

 9 result of filing a complaint with the California Department

10 of Insurance?

11      A.   Yes.

12      Q.   So let's turn to the second page.  And can you

13 just walk us through how PacifiCare is explaining how the

14 payment was made?

15      A.   Well, the initial claim, um, was paid in the

16 amount of $104.97 on October 26, 2006.  And then the second

17 claim after the appeal, um, resulted in an additional $2.97,

18 including two cents of interest.

19      Q.   So based on PacifiCare's explanation, it looks

20 like they shaved approximately $2.95 off the original

21 payment?

22           MR. VELKEI:  Objection.  Misstates the document.

23 Did you say shaved or paid?

24           MS. ROSEN:  Shaved.

25           MR. VELKEI:  Objection.  Vague.
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 1           THE COURT:  She just testified that it was an

 2 additional amount.  But is that correct?

 3           THE WITNESS:  The second -- the second claim that

 4 came through gave us the additional $2.97, including the two

 5 cents interest.

 6 BY MS. ROSEN:

 7      Q.   So you were underpaid by $2.95?

 8      A.   So they're essentially acknowledging that they

 9 underpaid on the initial claim.

10      Q.   So do you believe that the two cents in interest

11 that you were paid on this claim comes close to making you

12 whole with respect to the time and effort that you took to

13 --

14      A.   Absolutely not.

15           MS. ROSEN:  Your Honor, I'd like to have marked

16 next is a letter that is also dated February 19, '07, on

17 PacifiCare letterhead.  It does have a different CSB number.

18 It has different Bates numbers.  So I don't know which one

19 you would like?  BATES is 2003305.

20           THE COURT:  Sure.

21           MS. ROSEN:  Is that okay?

22           THE COURT:  You didn't mean to give me two, did

23 you?

24           MS. ROSEN:  So sorry.  They're sticking together.

25           THE COURT:  I'm marking this Exhibit 308 and it is
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 1 a letter dated 2/19/07 with a 203305 Bates number.

 2           (Exhibit 308 marked for identification.)

 3 BY MS. ROSEN:

 4      Q.   Do you recognize this letter to Dr. Griffin?

 5      A.   I do.

 6      Q.   Um, was this letter sent to you as a result of

 7 your complaints to the CDI?

 8      A.   It was.

 9      Q.   And who is it from?

10      A.   PacifiCare.

11      Q.   So turning your attention to the second page,

12 could you tell us what your understanding was of

13 PacifiCare's actions on your claims for this patient?

14      A.   This is, they had corrected the initial claim

15 which paid $465.51, adjusting it to provide an additional

16 $28.75, which included $.56 interest.

17      Q.   And that was paid --

18      A.   On December 28, 2006.

19      Q.   So that was approximately three and-a-half months

20 after you originally submitted it?

21      A.   Yes.

22      Q.   Okay.  So for this patient's claim, is it your

23 view that $.56 interest compensated Dr. Griffin's practice?

24      A.   No.

25      Q.   In your experience as an office manager, do you
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 1 work, consult with other office managers in the bay area?

 2      A.   Um, monthly, yes.  We, I meet monthly with other

 3 office managers.

 4      Q.   And do you discuss issues such as this one?

 5      A.   Yes.

 6      Q.   Okay.  And, um, have you -- have you heard in

 7 those meetings of similar problems of doctors experiencing

 8 similar problems?

 9           MR. VELKEI:  Excuse me for interrupting.  I'm

10 sorry.  Objection.  Hearsay.

11           THE COURT:  So noted.  You can answer.

12           THE WITNESS:  Um, this was the prevailing topic in

13 the San Mateo Medical Office Managers' meeting for that

14 entire year.

15 BY MS. ROSEN:

16      Q.   So could you be a little more specific when you

17 say "this was the prevailing topic"; specifically

18 underpayments by --

19      A.   Well, difficulty contracting.  And -- and

20 underpayments.  And everybody was experiencing the same

21 problems that I did.

22      Q.   But -- what about getting in touch with the

23 company to try and get the payments corrected?  Did you have

24 trouble?

25      A.   Yes, it was a reoccurring theme.
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 1      Q.   But you would agree that the amount of

 2 underpayment is, you know, relatively small, $28.75?

 3      A.   If you look at one payment, it might seem like a

 4 small amount to you, but if you add all these payments up,

 5 it amounts to a lot of money.

 6      Q.   So based on your experience as an office manager

 7 for this office and, um, your -- your colleagues who have

 8 similar functions in your group, um, is it your -- your

 9 opinion that most offices would have the ability to expend

10 the resources necessary to recoup small amounts of

11 underpayments?

12           MR. VELKEI:  Objection.  Lack of foundation.

13 Calls for speculation.

14           THE COURT:  Um, if you know.

15           THE WITNESS:  Well, each office has a very

16 different philosophy for re-cooping underpayments or

17 incorrect payments.  Some offices, they don't bother to go

18 after it because they just can't spend the time.  And some

19 of them are not sophisticated enough to go after it either.

20 They know they're being underpaid but they may be so

21 overwhelmed that they're just not going to go after it.  Um,

22 some people were take -- started taking the route that I

23 did.  You know, repeated calls, faxes, e-mails.  Some people

24 just gave up.

25           MS. ROSEN:  So, your Honor, I would like to have
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 1 marked next in order a letter dated June 7, '07 on

 2 PacifiCare letterhead.

 3           THE COURT:  So it should be 309.

 4           MS. ROSEN:  I just got one copy there.  That is

 5 309.

 6           THE COURT:  309 is the letter dated June 7, 2007.

 7           (Exhibit 309 marked for identification.)

 8 BY MS. ROSEN:

 9      Q.   Do you recognize this letter, Ms. Griffin?

10      A.   I do.

11      Q.   Did you receive it from PacifiCare as a result of

12 the Complaint that you filed with the Department of

13 Insurance?

14      A.   I did.

15      Q.   Could you tell us what happened with this

16 patient's claim?

17      A.   Well, this appears to be a resolved claim.

18      Q.   And by that you mean?

19      A.   We had to pay the additional amount of money that

20 they were supposed to pay.

21      Q.   And was there some patient responsibility on this

22 claim?

23      A.   Let me see.  $9.59.

24      Q.   And was there a deductible applied as well?

25      A.   Yes.
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 1      Q.   So it might be, it might be easier if we just go

 2 ahead and turn to the EOB, which starts with a Bates number

 3 on the lower right hand corner 209332, 333, 334 and 335.

 4 And, um, the EOB, I believe, relates to the claim that is

 5 discussed by PacifiCare in the letter: --

 6      A.   Yes.

 7      Q.   -- is that true?

 8      A.   Yes.

 9      Q.   Okay.  So was there an additional payment made on

10 this claim?

11      A.   There was.

12      Q.   And how much was that?

13      A.   $27.02.

14      Q.   And how much of that $27.02 was interest?

15      A.   I have to look at the other form.  Fifty-six

16 cents.

17      Q.   So could you take a look at 209332 or is there a

18 conflict there?  I think if you take a look at the first

19 page of the EOB 209332?

20      A.   Yes.

21      Q.   There's a line item for interest.

22           THE COURT:  The last one.

23           THE WITNESS:  Well, according to this, $.73.

24      Q    (By Ms. Rosen) So in your view, that $.73 in

25 interest your practice received five months later
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 1 compensated the practice for the time and effort it took to

 2 get correct payment on this claim?

 3      A.   No.

 4      Q.   I wonder if you could tell me a little bit about

 5 when you receive an EOB, which you did initially on this, it

 6 reflects an incorrect payment amount and a patient

 7 deductible on a co-payer involved, how do you handle

 8 collecting from the patient?

 9      A.   We don't bill the patient until the whole thing is

10 resolved with the insurance company because the last thing I

11 want to do is overcharge the patient and then have to send

12 money back to them, but it also creates hard feelings that

13 they think they're being overbilled.

14      Q.   So you don't collect from the patient at the time

15 of the first adjudication if you think it's correct; is that

16 what your testimony is?

17           THE COURT:  I'm sorry if you think incorrect?

18 BY MS. ROSEN:

19      Q.   I'm sorry.  Incorrect.

20      A.   If we think it's incorrect, we always hold off

21 billing the patient.

22      Q.   So at the time when the correction is made in this

23 case five months later, do you earn interest on the

24 patient's portion that you don't collect?

25      A.   No.
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 1      Q.   Okay.  So in your view, how do the incorrect

 2 payments from insurers affect your patients?  You've

 3 testified that you interact with your patients on a regular

 4 basis?

 5      A.   Right.  That means they're upset if they think

 6 that the doctor's not being paid correctly and then there's

 7 always that worry that they're going to owe more than they

 8 thought they were going to owe.

 9      Q.   So we have this one case in front of us with this

10 letter but, um, you had testified earlier that all of your

11 payments from United PacifiCare during this 2006 period were

12 incorrect.  Did that translate into a lot of delay in

13 billing patients for their patient co-share?

14      A.   Oh --

15           MR. VELKEI:  Objection.  Leading.  Excuse me for

16 interrupting.

17           THE COURT:  Overruled.

18           THE WITNESS:  Yes.  Yes.  So we did not bill those

19 patients, um, that year.  If you think about it, and the

20 other thing that it did was it generated a lot of calls from

21 people.

22      Q    (By Ms. Rosen) And what -- these were patients who

23 were calling you?

24      A.   Patients would call.

25      Q.   And what would they say?
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 1      A.   Well, they were confused about the bill.  Some

 2 people are very, um, good about reading their EOBs and they

 3 keep track of everything because they want to know how much

 4 they're going to have to pay.  Um, so they'll call us and

 5 try to get an explanation from us because they can't, you

 6 usually get an explanation from the insurance company other

 7 than the EOB.  And we would explain to them it's like and

 8 we'd say "Gee, you know, we're trying to resolve this, too".

 9 And they didn't understand why it was taking so long.

10      Q.   So in your experience interacting with your

11 patients, they do rely on the EOBs for information that they

12 owe?

13      A.   Yes.

14      Q.   Right.  And I did want to clarify when you refer

15 to patients, you're not, are you talking about the children

16 or are you talking about their parents?

17      A.   It's the parents that call.

18      Q.   Because obviously the children are the patients,

19 right?

20           That was a good point.

21           Now, earlier in your testimony you stated that you

22 received a visit by Ms. Elena McFann from PacifiCare.  And

23 that she made certain, you know, certain apologies and

24 promises.  And I wondered if you could tell us how did

25 things go after that?  Were things -- did they -- did they
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 1 get immediately better?

 2      A.   No.

 3      Q.   What was your experience?  Did you keep trying to

 4 fix things?

 5      A.   Um, nothing was resolved.  And so I just continued

 6 on trying to resolve through faxes and phone calls.

 7           MS. ROSEN:  Okay.  Thank you.

 8           THE COURT:  Shall we take a quick break before

 9 cross examination?

10           MR. VELKEI:  Sure.

11           THE COURT:  About how long do you think you have?

12           MR. VELKEI:  See how quickly or not it goes.  A

13 couple hours maybe.

14           THE COURT:  That's not what I wanted to hear.

15               (Recess from 2:27 to 2:45 p.m.)

16                 (Off-the-record discussion.)

17           MS. ROSEN:  Your Honor, I'd like to go back on the

18 record to put the exhibits in.

19           THE COURT:  All right.  We'll go back on the

20 record.

21           Which exhibits did you want to move in?

22           MS. ROSEN:  Well, I think we are going back to --

23           MR. STRUMWASSER:  All of them, right.  All of them

24 that haven't been admitted in the high numbers.

25           MS. ROSEN:  I think the last one.
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 1           THE COURT:  The last one is 309.

 2           MS. ROSEN:  I think the last one I did was 294.

 3           MR. VELKEI:  295 is the next one.

 4           THE COURT:  295, any objection?

 5           MR. VELKEI:  Yes, your Honor.  I would like a

 6 complete copy of the document that is a fax cover sheet.

 7           THE COURT:  I'm going to admit the fax cover sheet

 8 with the understanding it's not a complete objection.

 9           MR. VELKEI:  That is our only objection.  That's

10 the only objection.

11           THE COURT:  It is clearly not.  It doesn't have

12 any attachments.

13           MS. ROSEN:  Right.  Right.

14           MR. VELKEI:  Well, it does have attachments but

15 just not included with the documents.

16           THE COURT:  That's what I meant.  So with that

17 understanding, I'm going to admit that.

18                  (Exhibit 295 in evidence.)

19           296, same thing.

20           MR. VELKEI:  Same objection, your Honor.

21           THE COURT:  I'll admit with that understanding.

22                  (Exhibit 296 in evidence.)

23           297.

24           MR. VELKEI:  Same objection.

25           THE COURT:  I'll admit with that understanding.
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 1                  (Exhibit 297 in evidence.)

 2           298.

 3           MR. VELKEI:  I think that is the same objection.

 4 No.  No.  No.  We have no objection, your Honor.

 5           THE COURT:  Okay.  That will be entered.

 6             (Exhibit 298 admitted in evidence.)

 7           299?

 8           MR. VELKEI:  Same objection as before.

 9           THE COURT:  That is entered with the same

10 agreement.

11              (Exhibit 299 admitted in evidence.)

12           300.

13           MR. VELKEI:  Same objection.

14           THE COURT:  That will be entered with the same

15 objection.

16                  (Exhibit 300 in evidence.)

17           301.

18           MR. VELKEI:  No objection.

19           THE COURT:  That will be entered.

20             (Exhibit 301 admitted in evidence.)

21           302.

22           MR. VELKEI:  Same objection.  Absence of

23 attachments.

24           THE COURT:  That will be entered.  So noted.

25                  (Exhibit 302 in evidence.)
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 1           303.

 2           MR. VELKEI:  No objection, your Honor.

 3           THE COURT:  That will be entered.

 4                  (Exhibit 303 in evidence.)

 5           304.

 6           MR. VELKEI:  We redacted the tax ID.

 7           THE COURT:  Yes.

 8                  (Exhibit 304 in evidence.)

 9           305.

10           MR. VELKEI:  Same objection.

11           THE COURT:  All right.  So noted.  Entered.

12                  (Exhibit 305 in evidence.)

13           306.

14           MR. VELKEI:  Same objection.

15           THE COURT:  So noted.  Entered.

16                  (Exhibit 306 in evidence.)

17           307.

18           MR. VELKEI:  No objection.

19           THE COURT:  That will be entered.

20                  (Exhibit 307 in evidence.)

21           308.

22           MR. VELKEI:  No objection.

23           THE COURT:  That will be entered.

24                  (Exhibit 308 in evidence.)

25           And 309.
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 1           MR. VELKEI:  No objection.

 2                  (Exhibit 309 in evidence.)

 3           THE COURT:  All right.

 4           MR. STRUMWASSER:  Um, we also had some things

 5 pending back from the days of Ms. McFann and I asked about

 6 them earlier this week and Mr. Kent isn't here.  Now, I

 7 wonder if we could get them moved in as well?

 8           THE COURT:  Oh, I remember.  Um, Mr. Kent, was a

 9 --

10           MR. STRUMWASSER:  Mr. Velkei was not here.

11           THE COURT:  You wanted to defer to Mr. Kent?

12           MR. KENT:  There's some pages that have, what

13 appears to be trade secret.

14           THE COURT:  I want to deal with that on Tuesday.

15 Trade secrets on Tuesday.

16           MR. VELKEI:  Okay.

17           MR. GEE:  We were talking about some exhibits

18 weren't entered.

19           THE COURT:  I think that's right.  You didn't move

20 then.

21           MS. ROSEN:  We did move them but we they had asked

22 for some more time.

23           THE COURT:  Right.

24           MR. KENT:  Right.  I stand corrected.

25           THE COURT:  So-called, they being 225.
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 1           MR. STRUMWASSER:  Boy, those were the days, huh?

 2           THE COURT:  Do you have, Mr. Velkei, do you have

 3 225?

 4           MR. VELKEI:  We have, your Honor.  We're just

 5 pulling it.  I think subject to the confidentiality issue, I

 6 don't think there was an objection to admission of the

 7 document.

 8           THE COURT:  Okay.  So 225 is entered.

 9                  (Exhibit 225 in evidence.)

10           226?

11           MR. VELKEI:  Same situation.  Can I confer with

12 Mr. Kent on that for a moment, your Honor?

13           THE COURT:

14           No objection subject to the issuance of

15 confidentiality.

16           MR. STRUMWASSER:  And by confidentiality we mean

17 that it is --

18           THE COURT:  Well, I'm going to look.  I have, you

19 know, a note on all the ones that are pending confidential

20 issues.

21           MR. STRUMWASSER:  Okay.

22           THE COURT:  They are different issues.  Some of

23 them are trade secret.  Some of them need redaction.  Some

24 of them really are confidential.  Let's go over all of those

25 and resolve all of those --



2707

 1           MR. STRUMWASSER:  Tuesday.

 2           THE COURT:  -- Tuesday.  But they're in evidence.

 3 We just don't know what the designation is going to be.

 4           MR. VELKEI:  Would it be possible, your Honor, if

 5 you would, if we could have access to the list to make sure

 6 that we have the whole --

 7           THE COURT:  Okay.  It is not a list but I'll show

 8 you what I have.

 9           MR. VELKEI:  I appreciate that.

10           THE COURT:  Any, um, 228?

11           MR. VELKEI:  227.

12           MR. KENT:  227.

13           THE COURT:  No objection to that subject to

14 confidentiality.

15           MR. KENT:  That's correct.

16           THE COURT:  And 228?

17           MR. VELKEI:  Same, your Honor.

18           THE COURT:  So what I -- I don't think we need to

19 put this on the record.  I think this is the -- okay.  They

20 are 5046, 282, 289, 288, 250, 251, 252, 253, 254 has an

21 authentication issue, which I wasn't sure if that was

22 resolved or not.  Um, 155 also had a foundation issue, which

23 I thought you all were working on.  Then there are a few

24 that are designated as confidential, the most recent ones

25 are 511, 291.
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 1           MS. ROSEN:  Do you mean 5111, your Honor?

 2           THE COURT:  5111.

 3           MR. STRUMWASSER:  That is 5011.

 4           THE COURT:  5111.

 5           MS. ROSEN:  Yes.  And we didn't object to that.

 6           THE COURT:  291.  292.  And then there are 269 and

 7 presently, um, 254.

 8           MR. STRUMWASSER:  That was 269 and 254.

 9           THE COURT:  Yeah, 254 has two issues

10 authentication issue and a confidential designation.

11           MR. STRUMWASSER:  And neither of those two are in

12 envelopes, right?

13           THE COURT:  They have envelopes attached but I

14 haven't actually put them in yet.  I thought we would take

15 care of all that.

16           MS. ROSEN:  Your Honor, and I believe we have a

17 foundation issue with 5110 as well.

18           MR. STRUMWASSER:  Well, we understand that's not

19 in right now.

20           MS. ROSEN:  Right, it's not in.

21           MR. VELKEI:  Just so we're clear, your Honor, I

22 mean to the extent we've marked them confidential, they will

23 be treated as such until you rule on Tuesday so pursuant to

24 the dis --

25           THE COURT:  They're not going anywhere.
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 1           MR. VELKEI:  Also to the extent that the

 2 Department has copies.

 3           THE COURT:  Yeah, we'll resolve that on Tuesday.

 4           MR. VELKEI:  Thank you, your Honor.

 5           THE COURT:  I also filed the first supplemental

 6 accusation as of this date so it does have a file stamp.

 7           MR. STRUMWASSER:  Very good.  Thank you, your

 8 Honor.

 9           THE COURT:  And you have until when were you going

10 to answer.

11           MR. STRUMWASSER:  There is no answer.  You were

12 going to deem it controverted.

13           THE COURT:  Is that acceptable?

14           MR. KENT:  We will look it over.  I don't think

15 that we're going to file any supplemental answer but if we,

16 if after we have a chance to look at it, if we change our

17 mind, we will.

18           THE COURT:  Let me know but, other words, I deem

19 it to be controverted.

20           MR. STRUMWASSER:  I read the code to say there is

21 no option for an answer.

22           THE COURT:  I don't know.  There's some argument

23 that you can make an affirmative defense.

24           MR. KENT:  There may be additional affirmative

25 defenses.  I don't know that fact.
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 1           THE COURT:  All right.  Anything else that we're

 2 going to do today?

 3           MR. VELKEI:  No, your Honor.  I understand that

 4 the Department will be serving us with an opposition to the

 5 motion to squash on Monday morning.

 6           MR. STRUMWASSER:  Monday, yeah.

 7           MR. VELKEI:  Monday morning is what we agreed to.

 8           MR. STRUMWASSER:  I'll check the record if it says

 9 Monday morning, it's Monday morning.

10           MR. KENT:  As a practical matter, we don't have

11 Monday morning, we're going to have trouble getting ready

12 for a Tuesday hearing.

13           MS. ROSEN:  Tuesday afternoon because we'll have

14 the witness.

15           THE COURT:  She'll be here during that time.

16 Let's do it Monday morning.

17           And how many pages?

18           THE COURT REPORTER:  160.

19     (Whereupon, at 3:30 p.m. the proceedings concluded.)

20

21

22

23

24

25
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 1                  REPORTER'S CERTIFICATE

 2           I, Starr A. Wilson, CSR No. 2462, a Certified

 3 Shorthand Reporter, certify:

 4           That the foregoing proceedings were taken before

 5 me at the time and place therein set forth, at which time

 6 the witness was put under oath by me;

 7           That the testimony of the witness, the questions

 8 propounded, and all objections and statements made at the

 9 time of the examination were recorded stenographically by me

10 and were thereafter transcribed;

11           That the foregoing is a true and correct

12 transcript of my shorthand notes so taken.

13           I further certify that I am not a relative or

14 employee of any attorney of the parties, nor financially

15 interested in the action.

16           I declare under penalty of perjury under the laws

17 of California that the foregoing is true and correct.

18           Dated this twenty-first day of January, 2010.

19

20                               ______________________________

21                               Starr A. Wilson, CSR No. 2462

22

23

24

25
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 1          REPORTER'S CERTIFICATION OF CERTIFIED COPY

 2

 3           I, Starr A. Wilson, CSR No. 2462, a Certified

 4 Shorthand Reporter, in the State of California, certify that

 5 the foregoing pages 2552 through 2712 constitute a true and

 6 correct copy of the original proceedings taken on Thursday,

 7 January 21, 2010.

 8           I declare under penalty of perjury under the laws

 9 of the State of California that the foregoing is true and

10 correct.

11

12           Dated this twenty-first day of January, 2010.

13

14

15                     ___________________________________

16                     Starr A. Wilson, CSR No. 2462

17

18

19

20

21

22

23

24

25
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 1 TUESDAY, JANUARY 26, 2010; 9:20 A.M. DEPARTMENT A; ELIHU

 2 HARRIS STATE BUILDING; 1515 CLAY STREET; RUTH ASTLE,

 3 ADMINISTRATIVE LAW JUDGE

 4                            -oOo-

 5           THE COURT:  This is on the record.  This is before

 6 the Insurance Commissioner of the State of California in the

 7 matter of PacifiCare Life and Health Insurance Company, OAH

 8 case Number N200962395, UPA 2007-00004.  Today's date is

 9 January 26, 2010 in Oakland.  Counsel are present.  The

10 Respondent is present in the person of Ms. Monk.

11           I believe we are going to try and finish Ms.

12 Griffin's testimony.  So Ms. Griffin, you have been

13 previously sworn in this matter.  You are still under oath.

14 If you could just come up here.

15           I did notice that there were a lot of documents

16 that were around when I was looking.  I put some on your

17 desk, which I think are yours.  And there is a whole stack

18 of documents on the desk.  You might need to tell her what

19 you are talking about.

20           MS. ROSEN:  There weren't any documents on this

21 table when we arrived.  I was the first one in.  I don't

22 know if someone moved them back there.

23           THE COURT:  Maybe.  They were there and they

24 were -- off the record.

25           (Discussion held off the record.)
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 1           THE COURT:  You have been previously sworn in this

 2 matter.  If you could just state your name and spell it

 3 again for the record.

 4           THE WITNESS:  My name is Kimberly Kearns Griffin.

 5 K-I-M-B-E-R-L-Y,  K-E-A-R-N-S,  G-R-I-F-F-I-N.

 6           THE COURT:  Go ahead.

 7                      CROSS-EXAMINATION

 8 BY MR. VELKEI:

 9      Q.   Ms. Griffin, my name is Steve Velkei.  I represent

10 the respondent in this matter.  Nice to meet you.

11      A.   Nice to meet you.

12      Q.   Not a marathon.  If at any point in time you want

13 to take a break, let the Court know and we'll be happy to

14 accommodate you.

15                It may make things easier, to the extent I

16 give you new exhibits, do you have a pen handy?

17      A.   I don't.

18      Q.   Let me give you one.  I would just write on that

19 exhibit the number, so if we go I can just give you a number

20 and we can go back to it.  Make it a little simpler.  For

21 ease of convenience, I would recommend using the binder.

22 Those are the documents that the Department's counsel

23 provided and there will be tabs corresponding to the exhibit

24 number.  It may be easier than all the paper on your desk.

25           Let's get started.  I thought we would pick up
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 1 where we started on your direct examination.  Looking at

 2 Exhibits 307, 308 and 309.  If you could put those in front

 3 of you, I would appreciate it.

 4      A.   Okay, I am open at 307.

 5      Q.   Okay, then just turn to 308 and 309.  Have you had

 6 an opportunity to look at those three documents, Ms.

 7 Griffin?

 8      A.   I am looking at the last one right now.

 9      Q.   You agree that PacifiCare corrected the

10 reimbursements rates by the time of these letters, correct?

11      A.   They made a correction, yes.

12      Q.   At the time these corrections were made, the issue

13 with respect to reimbursement rates was resolved, correct?

14      A.   I don't know.

15      Q.   That was your prior testimony on Thursday, was it

16 not?

17      A.   Well, it was resolved in respect to getting

18 some -- an additional amount of money.

19      Q.   Do you recall when you were asked with respect to

20 Exhibit 309,

21                "QUESTION:    Can you tell us what happened

22                With this patient's claim?

23                "ANSWER:  Well, this appears to be a

24                Resolved claim."

25           Do you recall that testimony?
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 1      A.   No.

 2      Q.   Why don't I take an opportunity to show you that

 3 testimony, ma'am.  I will direct your attention to line 15.

 4           "Can you tell us what happened with this patient's

 5 claim?"  It is on page 2696.

 6                "ANSWER:   Well, this appears to be a

 7                Resolved claim.

 8                "QUESTION:  And by that you mean we had to

 9                Pay the additional amount of money that they

10                Were supposed to pay?"

11      A.   Sir, are you asking me if that is what I said in

12 the testimony?

13      Q.   That is, in fact, what you said on Thursday,

14 correct?

15      A.   Yes.

16      Q.   So the claim with respect to 309 had been resolved

17 as of the time of the letter that was in front of you,

18 correct?

19      A.   Yes, resolved in that we did get an additional

20 amount of money.

21      Q.   Turning to Exhibit 308 that claim had also been

22 corrected at the time of the letter, correct?

23      A.   308 I don't have the EOB attached.  Let's see if

24 it is on this one.  On 308 we did get an additional amount.

25      Q.   And so the Company corrected the problem that you
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 1 had raised with them with regard to the reimbursement rates,

 2 certainly at the time of this letter, correct?

 3      A.   Yes, a correction was made.

 4      Q.   That was also true of Exhibit 307, correct?

 5      A.   Yes, a correction was made.

 6      Q.   Now, the Company, PacifiCare, had agreed to

 7 reprocess these claims in early December, isn't that true?

 8      A.   I can't recall the exact date they agreed to.

 9 Correct.

10      Q.   Why don't I turn your attention to Exhibit 303.

11 Let me know when you are done.

12      A.   They said, "Yes, we have examined our network

13 participation agreement and have updated our system to

14 reflect the correct contracted rate."

15      Q.   You did receive this letter, Ms. Griffin?

16      A.   Yes.  No.  Wait a minute.  This is the one that

17 went to the wrong address.

18      Q.   With regard to the address, Ms. Griffin, this, in

19 fact, was the address that was provided in the contract your

20 husband signed with PacifiCare, isn't that true?

21      A.   Right, because during the 2005 contract, we were

22 at 101 South San Mateo Drive, but then we moved.

23      Q.   Did you ever send a formal notice under the terms

24 of the contract to update that address?

25      A.   I did.
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 1      Q.   And have you produced a copy of that today?

 2      A.   No.

 3      Q.   So is it fair to say as of December 5th, 2005, the

 4 Company had admitted that there had been an error in

 5 reloading the contract information in your husband's

 6 contract, correct?

 7      A.   Yes, it is reflected that they admitted that in

 8 this letter.

 9      Q.   And they agreed to update the system to reflect

10 the proper contract rates, correct?

11      A.   That's what they said.

12      Q.   They also agreed on December 5th to reprocess the

13 claims at issue, isn't that true?

14      A.   Yes.

15      Q.   When we are talking about the claims at issue, we

16 are talking about the three claims that we have just been

17 discussing that you testified to on Thursday, correct?

18      A.   It is many more claims than that.

19      Q.   Let's focus on the three we are talking about,

20 ma'am.

21      A.   So yes.

22      Q.   And, in fact, PacifiCare agreed to reprocess all

23 of those claims less then one month -- let me withdraw the

24 question.  PacifiCare actually reprocessed those claims less

25 than one month after sending your husband this letter,
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 1 correct?

 2      A.   No.

 3      Q.   I would like to introduce as Exhibit next in

 4 order, I think it is Exhibit 5112.

 5           THE COURT:  5112.

 6           MR. VELKEI:  A copy of an EOB.  Now, I am going to

 7 actually provide for the witness an unredacted copy to but

 8 we also have a redacted copy that we can produce into

 9 evidence to protect the privacy of your patient.  I will

10 give you a copy of both the redacted and unredacted.

11           Your Honor, I am going to give you a copy of the

12 redacted.

13           THE COURT:  I am going to mark the EOB with a date

14 of 12/28/06.

15 BY MR. VELKEI:

16      Q.   This will be an unredacted copy so you can look at

17 the entire document.

18           THE COURT:  That is Exhibit 5112.

19           (Exhibit No. 5112 marked for Identification.)

20           THE COURT:  Can I remove the confidential

21 designation on the redacted copy?

22           MS. ROSEN:  No objection.

23 BY MR. VELKEI:

24      Q.   Have you had an opportunity to look at that,

25 ma'am?
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 1      A.   Yes.

 2      Q.   This is, in fact, one of the claims that you were

 3 testifying to on Thursday, correct?

 4      A.   Yes.

 5      Q.   It corresponds to the letter the Company sent you

 6 on February 19, 2007, Exhibit 308?

 7      A.   Yes.

 8      Q.   In fact, on December 28, 2006, PacifiCare had, in

 9 fact, corrected the reimbursement rate and sent a

10 supplemental check to your husband, correct?

11      A.   Not on that date, though.

12      Q.   Not on what date?

13      A.   We did not get the check on December 28th.

14      Q.   The check was made on December 28.

15      A.   No.

16      Q.   Did you receive a copy of this EOB, Ms. Griffin?

17      A.   I don't remember this particular EOB.

18      Q.   Does it look familiar to you?

19      A.   The patient looks familiar.

20      Q.   The EOB reflects that a check was sent on 12/28.

21      A.   No.

22      Q.   The EOB reflects that a check was sent to you on

23 12/28, 2006; correct?

24      A.   That's the date the check was cut.

25      Q.   When did you receive the check?
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 1      A.   We as a rule received checks as much as a month

 2 after the check is cut.

 3      Q.   As a rule?

 4      A.   Yes.

 5      Q.   Whose rule is that, Ms. Griffin?

 6      A.   Just in general with insurance companies.

 7      Q.   I'm focused on this particular insurance company,

 8 not all insurance companies.  When did you receive -- you

 9 did receive the check for $28.75, correct?

10      A.   Yes.

11      Q.   When did you receive the check?

12      A.   It's hard to say, but I can tell you we did not

13 get this check in December, nor would we have received it

14 the first week in January.

15      Q.   When did you receive it?

16      A.   I don't know.

17      Q.   You have no idea?

18      A.   I have no idea.

19      Q.   But you are certain it didn't come in the first

20 week of January, is that your testimony?

21      A.   No.

22      Q.   So it is possible that the check did come the

23 first week in January?

24      A.   It is possible but very unlikely.

25      Q.   Your records would reflect when the check was
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 1 received, correct?

 2      A.   What records?

 3      Q.   The records for the medical practice.

 4      A.   So are you talking about accounting through the

 5 billing agency?

 6      Q.   However you account for that.  We'll talk about

 7 that in a little bit, Ms. Griffin.  Presumably there was

 8 some record in your husband's office that would reflect when

 9 this check was received by your practice?

10      A.   It is possible that we wouldn't have records for

11 this one because it was under a different billing agency

12 that did not turn over all of our documents when we changed

13 billing agencies.

14      Q.   This second claim that is reflected in Exhibit 307

15 was also processed on December 28, 2006, wasn't it, Ms.

16 Griffin?

17      A.   That's the date that the check was cut, yes.

18           MR. VELKEI:  I would like to mark as Exhibit 5113

19 an EOB to Dr. Griffin in the amount of $104.97 and a

20 supplemental EOB reflecting payment of $2.97.  I am going to

21 provide counsel with an unredacted copy and a redacted copy.

22           MS. ROSEN:  Your Honor, the supplemental EOB is

23 already in evidence.

24           THE COURT:  Well, if it is attached to this one,

25 let it go.
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 1           MR. VELKEI:  Your Honor, here is a redacted copy

 2 for you.

 3           THE COURT:  5113 is two EOBs dated 10/25/06 and

 4 12/28/06.

 5           (Exhibit No. 5113 marked for Identification.)

 6 BY MR. VELKEI:

 7      Q.   Ms. Griffin, just let me know when you are done

 8 looking at that document, if you would please.

 9           MS. ROSEN:  On the Bates Number PAC0742347 I have

10 a question about why the doctor's name is redacted if this

11 is an EOB to the doctor and the doctor's address as well.

12 This is the EOB dated -- that has a check date of 10/25/06

13 for the amount of 104.97.  We are not in the habit of

14 redacting the doctors' names and addresses.

15           MR. VELKEI:  I'm sure it was inadvertent.  We will

16 be happy to resubmit.

17           THE COURT:  The last time I heard it was due to

18 over-zealous redacting.

19           MS. ROSEN:  I would like to know if the Respondent

20 is representing that this is an EOB that was sent to the

21 doctor.

22           MR. VELKEI:  I have provided the witness with an

23 unredacted copy of everything so we can go through

24 everything.  I have given one to counsel.  She has it.

25           MS. ROSEN:  Sorry.  I didn't realize there were
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 1 two copies here.

 2 BY MR. VELKEI:

 3      Q.   Do you recognize what has been marked as Exhibit

 4 5113, Ms. Griffin?

 5      A.   Where do I find 5113?

 6           THE COURT:  That's the Exhibit number we have

 7 given it.

 8           THE WITNESS:  Yes.

 9 BY MR. VELKEI:

10      Q.   So, in fact, PacifiCare reprocessed the claim that

11 was referenced on 307 on 12/28/06?

12      A.   Yes.

13      Q.   On that same date PacifiCare reprocessed the claim

14 of the third individual that was identified I believe in

15 Exhibit 309, correct?

16      A.   That's the same date, yes.

17      Q.   So, in fact, while these letters that you had

18 talked about on Thursday were sent in February, in fact, the

19 checks themselves were reprocessed at the end of December of

20 '06?

21      A.   Yes, they were processed on that date.

22      Q.   I'm assuming you received all of them, Ms.

23 Griffin.

24      A.   At some point.

25      Q.   You just don't recall when that was?
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 1      A.   No.

 2           MR. VELKEI:  I would like to make sure we have a

 3 clear record and introduce the third EOB, which shows a

 4 reprocessing of $27.02.

 5           THE COURT:  This is Exhibit 5114.  It is an EOB

 6 with a top date of 12/28/06.

 7           (Exhibit No. 5114 marked for Identification.)

 8           THE COURT:  It is check number 600453563.  And

 9 then 5112 is check number 6004453589.

10 BY MR. VELKEI:

11      Q.   Do you recognize this document, Ms. Griffin?

12      A.   5114?

13      Q.   Yes, ma'am.

14           THE COURT:  Also, can I take the confidential

15 designation off the redacted copy?

16           MR. VELKEI:  Yes.  No objection, Your Honor.

17           THE WITNESS:  This is an EOB to the patient not

18 the office.

19 BY MR. VELKEI:

20      Q.   Well, the patient would have received a copy of

21 what your office received as well, correct?

22           MS. ROSEN:  Your Honor, is the Respondent's

23 counsel testifying for the witness?

24           THE COURT:  He is asking a question, if she knows.

25
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 1 BY MR. VELKEI:

 2      Q.   The typical practice with an insurer is when a

 3 doctor receives a payment, the patient receives an identical

 4 copy or a copy of the EOB as well so the patient is informed

 5 of what is going on as well, correct?

 6      A.   Not necessarily.

 7      Q.   What are the instances, ma'am, when a patient

 8 doesn't receive the EOB that the doctor receives?

 9           MS. ROSEN:  Your Honor, lack of foundation.  She

10 is not a patient.

11           THE COURT:  Overruled.

12           THE WITNESS:  Well, sometimes they don't get an

13 EOB at all.  Sometimes they get an EOB that doesn't

14 necessarily reflect what we got, or sometimes the EOB is

15 behind something that was corrected that we got.

16 BY MR. VELKEI:

17      Q.   Just so we are clear, Ms. Griffin, the three

18 complaints or the three patients that we have discussed and

19 you have seen evidence of payment, these were the only three

20 patients or claims that you testified to on Thursday,

21 correct?

22      A.   Yes.

23      Q.   In fact, these were the only three claims that you

24 complained about to PacifiCare, correct?

25      A.   No.
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 1      Q.   You identified other claims by name?

 2      A.   During discussions when I would try to call and

 3 get things corrected.

 4      Q.   How about in writing?  These are the only three

 5 complaints that were ever lodged with the company in

 6 writing, correct?

 7      A.   No.

 8      Q.   There were other patients that you identified

 9 specifically to PacifiCare?

10      A.   No, I made a general statement in writing that we

11 weren't getting paid correctly at all.

12      Q.   These particular claims were the only ones that

13 were specifically identified to the Department of Insurance,

14 correct?

15      A.   Yes.

16      Q.   I believe you testified that you assisted in

17 negotiating the contracts, your husband's contract with

18 PacifiCare?

19      A.   For 2005?

20      Q.   Yes.

21      A.   Yes.

22      Q.   Could you turn to Exhibit 291.

23      A.   Okay.

24      Q.   Do you recognize this document?

25      A.   I recognize the signature page.
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 1      Q.   Do you recognize the document, Ms. Griffin?

 2      A.   Everything that is under it?

 3      Q.   Yes, ma'am.

 4      A.   No.

 5      Q.   You have never seen that before?

 6      A.   Not that I recall.

 7      Q.   Well, that document would govern the terms of your

 8 husband's reimbursement for procedures that were billed to

 9 PacifiCare, correct?

10      A.   No.

11      Q.   The contract wouldn't govern the terms of

12 reimbursement?

13      A.   I don't see a reimbursement rate on this contract

14 that I agreed to.

15      Q.   If you could just answer my question.  The

16 contract should govern the terms of your husband's

17 reimbursement for procedures that were submitted to

18 PacifiCare, correct?

19      A.   Yes.

20      Q.   If you turn to page 12 of 14, I believe the Bates

21 number in the lower right-hand corner is CDI20553.

22      A.   I'm sorry, what number are you referring to?

23      Q.   It is Bates Number CDI203553.

24      A.   You said that is 12 of 14 -- oh, I see it.  Yes.

25      Q.   It says ECA-7.
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 1      A.   I do see the number, yes.

 2      Q.   This schedule, this exhibit, governs your

 3 husband's reimbursement for procedures submitted to

 4 PacifiCare, correct?

 5      A.   No.

 6      Q.   Are you sure about that, Ms. Griffin?

 7      A.   I'm absolutely positive.

 8      Q.   Now, the contract says very clearly in this

 9 Exhibit 1, "Reimbursement shall be 120 percent of the

10 PacifiCare Service Area Fee Schedule," isn't that correct?

11      A.   That's not what I agreed to.

12      Q.   That's what this contract says?

13      A.   That's what this contract says.

14      Q.   Do you have another contract in mind, Ms. Griffin?

15      A.   I have a fee schedule.

16      Q.   Not my question.  Do you have another contract in

17 mind other than the one we are talking about this morning?

18      A.   Yes.

19      Q.   Where is that contract, Ms. Griffin?

20      A.   I have no idea, but this is not it.

21      Q.   Okay.  You received a copy of the PacifiCare

22 Service Area Fee Schedule that was provided to you by

23 PacifiCare, isn't that true?

24      A.   During negotiations?

25      Q.   At any point in time.
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 1      A.   I received a fee schedule at some point.

 2      Q.   My question is much more specific.  You see here

 3 PacifiCare Service Area Fee Schedule?  It is a defined term

 4 in all caps?

 5      A.   Are you on 1214?

 6      Q.   Haven't left it.

 7      A.   I don't recall that specific fee schedule.

 8      Q.   Exhibit 5015 is document titled PacifiCare Service

 9 Area Fee Schedule top 100 Utilized Codes.  Why don't you

10 take a moment to look it over, Ms. Griffin, and let me know

11 when you are done.

12           THE COURT:  I will mark as 5115, the top 100

13 Utilized Codes.  I don't see a date on it.

14           MR. VELKEI:  It is on the bottom, Your Honor,

15 10/15/04, lower right.

16           THE COURT:  I do see that.  My question is do you

17 agree to take the confidentiality designation off?

18           MR. VELKEI:  No, Your Honor, not on this one.

19           (Exhibit No. 5115 marked for Identification.)

20 BY MR. VELKEI:

21      Q.   I am going to give you a document.  I am going to

22 wait on you.  So if I don't hear from you, I am going to

23 assume you are looking at it.

24      A.   I'm done.

25      Q.   Do you recognize this document, Ms. Griffin?
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 1      A.   No.

 2      Q.   This was actually in your possession, was it not?

 3      A.   I don't know.

 4      Q.   Well, whose fax is that up on the top of the

 5 document, 650-558-8281?

 6      A.   That's our fax number.

 7      Q.   Children's Cardiology is the name of your

 8 husband's practice?

 9      A.   That's correct.

10      Q.   This document was one of the many documents that

11 was submitted back to PacifiCare by you in May of '07; is

12 that correct?

13      A.   Submitted back to them?

14      Q.   Yes.  You faxed this to PacifiCare on May 1st,

15 2007, didn't you?

16      A.   I don't recall.  These aren't our CPT codes, so

17 these aren't even relevant to our practice.

18      Q.   Actually, why don't we go back to -- I believe it

19 is Exhibit 5014.  I'm sorry, 5114.

20           THE COURT:  That's this EOB.

21           MR. VELKEI:  I am looking for the EOB -- forgive

22 me, Your Honor.

23           THE COURT:  That's all right.

24           MR. VELKEI:  With the claim number 20191327 at the

25 top.
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 1           THE COURT:  What's the Bates number?

 2           MR. VELKEI:  How about the amount is $2.97.

 3           THE COURT:  So that is not 5114.  It is the second

 4 part.  It is the back part of 5113.

 5           MR. VELKEI:  Yes, Your Honor.  Thank you.

 6 BY MR. VELKEI:

 7      Q.   Ms. Griffin, if you would turn to reprocessed EOB

 8 dated 12/20/06, if you would look at the first CPT code on

 9 that EOB, right, the very first item.

10      A.   99123.

11      Q.   99124?

12           THE COURT:  On your EOB.

13           THE WITNESS:  Those are office visits.

14 BY MR. VELKEI:

15      Q.   The code, ma'am, the first code.

16      A.   For an office visit.

17      Q.   There is a corresponding code on this fee schedule

18 that's identical to the one on the EOB, correct?

19      A.   Yes.

20      Q.   And that fee schedule provides a price that the

21 company is willing to reimburse at for that particular code?

22      A.   For one code.

23      Q.   Correct?

24      A.   For one code.

25      Q.   Yes?
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 1      A.   Yes.

 2      Q.   In fact, this claim was reprocessed at 120 percent

 3 of the amount reflected in this fee schedule, isn't that

 4 correct?

 5      A.   That's correct.

 6      Q.   The same would be true for the next code, you see

 7 that, 93,000?

 8      A.   Where is 93,000?

 9      Q.   Right underneath 99214 on the EOB.

10      A.   Oh, on the EOB.  Yes, I see 93,000.

11      Q.   There is a CPT code of 93,000 as well, correct?

12      A.   I don't know.  Where is it?

13      Q.   Take your time.  If you go, one, two, third

14 column, about a third of the way down, do you see the 93,000

15 on the fee schedule?

16           THE COURT:  This is hard to read because it is

17 smeared.  It is the one that says 21919, is that it?

18           MR. VELKEI:  Yes.

19 BY MR. VELKEI:

20      Q.   So, in fact, this particular claim submitted by

21 your husband on this date was reprocessed at 120 percent of

22 the fee schedule that we are discussing, correct?

23      A.   Yes.

24      Q.   The 120 percent of the fee schedule corresponds to

25 the contract we were just looking at a few minutes ago,
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 1 correct?

 2           MS. ROSEN:  Objection, Your Honor.  It is

 3 ambiguous.  The fee schedule, this -- he is asking questions

 4 about this document, the fee schedule document?

 5           MR. VELKEI:  I am not asking --

 6           THE COURT:  Wait.

 7           MS. ROSEN:  There has been no foundation laid that

 8 this document itself is part of this -- physically part of

 9 this contract.

10           THE COURT:  Well, I think there is an implication

11 that that is the case.  I will allow it subject to making

12 this all come together at some point.  So make a note.  You

13 can make a motion to exclude it if it is not connected up

14 later.  But this witness is not being -- I don't want to

15 characterize it in some way.  She doesn't recognize it, even

16 though it was sent from her office.

17           MS. ROSEN:  My objection on ambiguity is he is

18 really asking her to make a legal conclusion about the role

19 of this document with respect to this contract without

20 laying a foundation.

21           THE COURT:  I don't think so.  She is the person

22 that administrates the office.  Either this is or isn't part

23 of the contract that was in place at the time or not.  I

24 have a feeling we need some other evidence to connect it up.

25 I am going to allow this line of questions because I am not
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 1 going to bring Ms. Griffin back.

 2 BY MR. VELKEI:

 3      Q.   The contract provides for 120 percent of the

 4 PacifiCare Service Area Fee Schedule, correct?

 5      A.   Yes.

 6      Q.   So we have already determined that at least with

 7 regard to this EOB, the amounts reflected in the reprocessed

 8 EOB reflect 120 percent of this particular fee schedule,

 9 right?

10      A.   Yes.  Yes.

11      Q.   That would be true of the other two EOBs that we

12 were discussing earlier today, correct?

13      A.   Yes.

14      Q.   I would like to turn your attention to Exhibit

15 294, Ms. Griffin.  You prepared this schedule, correct?

16      A.   Yes.

17      Q.   These are the rates that you wanted to have in the

18 contract, correct?

19      A.   These were the rates that were attached to the

20 signature page and agreed on.

21      Q.   These were the rates that you wanted to have

22 included in the contract, correct?

23      A.   These are the rates that were agreed on.

24           THE COURT:  Okay.  You need to listen to the

25 question and answer the question that is asked and not
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 1 assume the next step.  I am sure counsel for the Department

 2 of Insurance can ask on redirect other questions.  But it

 3 just makes everything way longer if you don't answer the

 4 question that is asked.

 5           THE WITNESS:  Ask the question again.

 6           (Question read.)

 7           THE WITNESS:  Yes, correct.

 8 BY MR. VELKEI:

 9      Q.   This document was prepared by you not PacifiCare,

10 correct?

11      A.   Yes.

12      Q.   Whose handwriting is that to the right?

13      A.   That is my handwriting.

14      Q.   Turning back to Exhibit 291 which is the document

15 your husband authenticated as the contract with PacifiCare,

16 could you show us where in that contract this schedule

17 appears?

18      A.   It does not appear in the contract.

19      Q.   Could you show us in this contract where this

20 schedule is referenced?

21      A.   No.

22      Q.   And, in fact, it was never attached to the

23 contract that your husband authenticated on Thursday, was

24 it?

25      A.   Yes, it was.



2740

 1      Q.   Certainly not attached to the copy that is before

 2 you, correct?

 3      A.   It was not attached to this copy.

 4      Q.   Switching gears a bit.  PacifiCare agreed to

 5 reprocess these three claims before you even filed the claim

 6 with the Department, isn't that correct?

 7      A.   Yes.

 8           MR. VELKEI:  I would like to introduce as Exhibit

 9 next in order, 5116.  Again, I am going to provide counsel

10 with a redacted copy and an unredacted copy.  I will provide

11 the Court with a redacted copy.

12           THE COURT:  This will be marked as Exhibit 5116, a

13 healthcare provider request for assistance.

14           MR. VELKEI:  I will note that there is a received

15 stamp by the Department of Insurance of December 6, 2006.

16           THE COURT:  Correct.

17           (Exhibit No. 5116 marked for Identification.)

18           THE WITNESS:  So, yes, I reviewed this.

19 BY MR. VELKEI:

20      Q.   Do you recognize what has been marked as Exhibit

21 5116, Ms. Griffin?

22      A.   I recognize some of it.

23      Q.   Is this your writing, Ms. Griffin?

24      A.   Not all of it.

25      Q.   Could you show us what is your writing or could
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 1 you tell me what is your writing on this document?

 2      A.   "Multiple patients" which has been crossed off is

 3 my writing.  The name -- -- underscored twice is not my

 4 writing.  "Michael L. Griffin, Inc." is my writing.  "United

 5 HealthCare" crossed off and then "PacifiCare" -- I am not

 6 sure about "PacifiCare."  But -- -- is not my handwriting.

 7 The claim number is not my handwriting.  "Multiple claims"

 8 crossed off is my handwriting and the date is not my

 9 handwriting.

10           THE COURT:  The two names that were stated by the

11 witness will not be used in the transcript.

12           MR. VELKEI:  We can use Ms. N,  Ms. I and Ms. D.

13 BY MR. VELKEI:

14      Q.   Let me go down to the very bottom of six.  Did you

15 circle "yes"?

16      A.   I don't recall.

17      Q.   Turning to the next page on paragraph 11, is this

18 your writing?

19      A.   That is my handwriting.

20      Q.   Now, this was submitted to the Department,

21 correct?

22      A.   Yes.

23      Q.   Corresponding with the received stamp of

24 December 6?

25      A.   Yes.
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 1      Q.   And you had a subsequent discussion with somebody

 2 with a regard to this complaint?

 3      A.   I don't recall a discussion regarding this

 4 complaint.

 5      Q.   You had a lot of discussions with the Department

 6 of Insurance about PacifiCare?

 7      A.   With the Department?

 8      Q.   Yes.

 9      A.   No.

10      Q.   Discussions with Mr. Masters?

11      A.   No.

12      Q.   Discussions with anybody at the Department?

13      A.   Verbal discussions?

14      Q.   Yes, ma'am.

15      A.   No.

16      Q.   Never, anybody at the Department?

17      A.   I received letters.

18      Q.   Do you have any idea who changed the designation

19 from "multiple patients" to Ms. N?

20      A.   No.

21      Q.   No idea whatsoever?

22      A.   No.

23           MR. VELKEI:  I would like to introduce as Exhibit

24 next in order, a claim with regard to Ms. I.  5117, also

25 reflects a received date of December 6, 2006.  I will
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 1 provide the Court with a redacted copy.

 2           THE COURT:  That will be marked as Exhibit 5116.

 3 It has a received stamp of December 6, '06.

 4           Obviously, there is a patient's name put at the

 5 top and the primary holder's name if different than the

 6 patient put on another line.  I am guessing that this is not

 7 your handwriting that you are looking at.  Is that correct?

 8           THE WITNESS:  In regard to the name it is not.

 9           THE COURT:  Yeah, the two names.

10           (Exhibit No. 5117 marked for Identification.)

11           THE WITNESS:  It is not.  Okay, so I have reviewed

12 this document.

13 BY MR. VELKEI:

14      Q.   Do you recognize what has been marked for

15 identification as Exhibit 5117, Ms. Griffin?

16      A.   Yes.

17      Q.   This is the complaint that you filed with the

18 Department of Insurance that was received on December 6,

19 2006?

20      A.   Yes.

21      Q.   Was it your understanding initially that this was

22 a complaint that should have been filed against United

23 Healthcare?

24      A.   Yes, there appears to be some confusion.

25      Q.   You ultimately understood that this was a claim
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 1 with respect to PacifiCare, correct?

 2      A.   Yes.

 3      Q.   Two different plans?

 4      A.   Yes.

 5      Q.   On the back page, paragraph 11, that is your

 6 handwriting?

 7      A.   Yes, it is.

 8      Q.   Then flipping back to number six, are you the one

 9 that said "yes" in answer to that question?

10      A.   It is possible, yes.

11      Q.   Now, apparently, Ms. Griffin, you refused to

12 accept the fact that the Company, PacifiCare, had, in fact,

13 reimbursed pursuant to the terms of the contract, correct?

14      A.   Yes.

15      Q.   In fact, you spent almost six months complaining

16 to PacifiCare, the press, and the Department of Insurance

17 about this issue, isn't that true?

18      A.   No.

19           MS. ROSEN:  Objection, Your Honor; argumentative.

20           THE COURT:  Sustained.

21 BY MR. VELKEI:

22      Q.   Going back to Exhibit 305, you were complaining on

23 January 3rd, 2007 about the December 5th, 2006 letter that

24 we were discussing a little bit earlier?

25      A.   Exhibit 305?  Please repeat the question.
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 1      Q.   You were complaining about that December 5, 2006

 2 letter that was sent to your husband's attention, correct?

 3      A.   I am complaining?

 4      Q.   I am asking the question.

 5      A.   I don't know.

 6      Q.   You are referencing the December 5th, 2006 letter

 7 that the Company, PacifiCare, sent you?

 8      A.   Yes.

 9      Q.   That is the letter that we were discussing about

10 ten minutes ago.

11      A.   Yes, we discussed that letter.

12      Q.   The letter that you earlier testified that you did

13 not receive?

14      A.   I did not receive that letter directly.

15      Q.   But you are discussing it here in this

16 January 3rd, 2007 letter to PacifiCare?

17      A.   After receiving it from someone else.

18      Q.   Who did you receive it from?

19      A.   California Medical Association.

20      Q.   So the record is clear, you did, in fact, at some

21 point receive the letter?

22      A.   Yes.

23      Q.   So you were unhappy with the rates -- the rework

24 of those claims, fair to say?

25      A.   Yes.
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 1      Q.   You had the Department of Insurance involved and

 2 copied them on this letter?

 3      A.   Yes.

 4      Q.   Now it says cc the Department of Insurance.  Is

 5 there somebody in particular at the Department of Insurance?

 6      A.   No.

 7      Q.   Who did you send it to?

 8      A.   There is a regular address that you send claim

 9 disputes to.

10      Q.   Is it your testimony that you sent this letter

11 regular mail to the Department?

12           MS. ROSEN:  Your Honor, asked and answered.  She

13 has answered the question.

14           THE COURT:  Overruled.  He said regular mail.

15 That's a different question.

16 BY MR. VELKEI:

17      Q.   You also attempted to file an appeal from this

18 decision, isn't that true?

19           THE COURT:  What decision?

20 BY MR. VELKEI:

21      Q.   Going back to the reprocessed claims that were

22 reprocessed in December of '06, Ms. Griffin, you filed an

23 appeal with respect to those reprocessed claims, correct?

24      A.   I am confused.

25      Q.   How are you confused?
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 1      A.   Which reprocessed claims?

 2      Q.   I think we are just talking about three.  So we

 3 are talking about those three checks that were mailed on the

 4 12/28/06 for the three individuals, Ms.  N, Ms. I and Ms. D.

 5 Are you with me?

 6      A.   Right.

 7      Q.   Those were the claims that were identified by you

 8 to PacifiCare and the Department, correct?

 9      A.   Right.

10      Q.   Reprocessed at the end of December of '06, right?

11      A.   Right.

12      Q.   You wrote this letter in January complaining about

13 those reprocessed claims, is that fair?

14      A.   No.

15      Q.   What is incorrect about that last piece?

16      A.   I wrote this letter because I had not received

17 reprocessed claims yet.

18      Q.   Okay.  Did your opinion change once you got those

19 checks about whether or not you should continue to

20 challenge the reprocessing?

21      A.   No.

22      Q.   You still felt that something had been done in

23 error?

24      A.   Yes.

25      Q.   You ultimately filed some form of appeal, correct?
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 1           MS. ROSEN:  Objection.  Vague.  Form of appeal?

 2 With whom, about what?

 3           THE COURT:  I don't know.  That's what he is

 4 asking.

 5           Did you appeal those three reworked claims?

 6           THE WITNESS:  I don't recall.

 7           MR. VELKEI:  I would like to introduce as 5118 a

 8 March 21st letter from Ms. Griffin to United Healthcare.

 9           THE COURT:  5118 is a letter with the date of

10 March 21st, 2007.

11           (Exhibit No. 5118 marked for Identification.)

12 BY MR. VELKEI:

13      Q.   This is a document that you recognize?

14      A.   Yes.

15      Q.   This is you complaining about the reprocessed

16 claims to United HealthCare?

17      A.   Yes.

18      Q.   And you waited almost three months before you

19 filed this appeal, isn't that correct?

20      A.   No.

21      Q.   Well, the claims were reprocessed in the end of

22 December of '06, correct?

23      A.   Right.

24      Q.   This letter wasn't sent until near close to the

25 end of March of '07, correct?
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 1      A.   We don't get the money right away, so it is not

 2 three months.

 3      Q.   Several months would be a fair assessment,

 4 correct, Ms. Griffin?

 5      A.   It could be one month.  It could be two months.

 6      Q.   You sent it to the wrong place, isn't that true,

 7 Ms. Griffin?  This was not the place identified to send any

 8 appeals to reprocessed claims, isn't that correct?

 9      A.   I don't know.

10      Q.   Something important to know before you send an

11 appeal, isn't that correct?

12           MS. ROSEN:  Argumentative.

13           THE COURT:  Sustained.

14 BY MR. VELKEI:

15      Q.   The Company, PacifiCare, provided you with a

16 correct address and place to send any appeals of a decision,

17 isn't that correct?

18           MS. ROSEN:  Your Honor, objection.  Assumes facts

19 not in evidence.  We have no facts establishing that she has

20 been provided with any particular documents by United.

21           THE COURT:  She did indicate that she got the

22 reworked EOBs, is that what you are talking about?

23           MR. VELKEI:  Yes, Your Honor.

24           THE COURT:  You did receive the EOBs, correct?

25           THE WITNESS:  Yes.
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 1 BY MR. VELKEI:

 2      Q.   The EOBs identify where you should submit any

 3 appeals from a decision that you disagreed with, correct?

 4           THE COURT:  If you look at 5112, number 51537 on

 5 the bottom.

 6           THE WITNESS:  They don't always have the dispute

 7 information attached.  That's the problem.

 8 BY MR. VELKEI:

 9      Q.   Each of the EOBs we discussed provided expressed

10 information on where to submit an appeal to PacifiCare?

11      A.   Yes, the ones you provided me.

12      Q.   Yet you sent the appeal to an address that was

13 different from where you were told to send it, correct?

14      A.   Yes.

15      Q.   You were, in fact, upset when United HealthCare

16 didn't know information with regard to members you were

17 challenging, isn't that true?

18      A.   I don't think I got a response to this letter.

19      Q.   You don't recall ever complaining to United

20 HealthCare how could they not know who these members were?

21      A.   No.

22      Q.   You don't recall any conversation with someone

23 from PacifiCare explaining to you that United HealthCare

24 claims operated on a different system?

25      A.   No.
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 1      Q.   You don't recall being told that that you, in

 2 fact, needed to submit your appeals to PacifiCare directly?

 3      A.   I do not recall.

 4           MR. VELKEI:  Is it possible that we can take a

 5 three-minute break.  I just want to organize these documents

 6 up again.

 7           (Recess.)

 8 BY MR. VELKEI:

 9      Q.   I wanted to return your attention to 5117, the

10 first page of that document.

11      A.   That's dated January 3rd, 2007.

12      Q.   No, this one right here.  It has the Bates stamp

13 to the Department.

14      A.   You said it is 5117?

15      Q.   Yes, Ms. Griffin.

16      A.   Okay.

17      Q.   Now, the representation was made on this document

18 that the complainant in this case -- you and your husband --

19 had exhausted the dispute resolution process with the

20 Company.  Do you see that?

21      A.   Yes.

22      Q.   But that was not, in fact, true, was it Ms.

23 Griffin?

24      A.   I thought it was.

25      Q.   The Company had sent an EOB with what you believed
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 1 to be the incorrect processed amount, correct?

 2      A.   That's correct.

 3      Q.   Notified you that you had a right to appeal it,

 4 right?

 5      A.   Yes.

 6      Q.   Told you where to send the appeal?

 7      A.   Sometimes.

 8      Q.   Told you what information you needed?

 9      A.   Yes.

10      Q.   And with respect to this patient, Ms. N, you chose

11 not to pursue that appellate process?

12      A.   I chose to?

13      Q.   You didn't elect to take the process that was

14 identified by the Company in the EOB.

15      A.   I don't know that that's true.

16      Q.   You don't know that?

17      A.   No.

18      Q.   Do you recall following the --

19      A.   I get a lot of EOBs.  Sometimes the appeal

20 directions are attached, sometimes they are not.

21      Q.   Why don't we put those in front of you and see if

22 that refreshes your recollection.

23           MR. VELKEI:  I would like to mark as Exhibit 5119

24 an EOB with a date of September 11th, 2006.  This is an

25 unredacted copy and a redacted copy for counsel, and a
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 1 redacted copy for the Court.

 2           THE COURT:  That will be 5119 with a date of

 3 9/11/06.

 4           (Exhibit No. 5119 marked for Identification.)

 5 BY MR. VELKEI:

 6      Q.   Do you recognize this document?  This, in fact,

 7 was the original EOB with regard to the disputed claim

 8 involving Ms. N, correct?

 9      A.   Yes.

10      Q.   On page 3 of that document PacificCare notified

11 you of where to submit a provider dispute, correct?

12      A.   I don't know if that was attached.

13      Q.   Well, it is certainly attached to this document,

14 correct, ma'am?

15      A.   Yes, the document you provided.

16      Q.   In the EOB it notifies the providers where to

17 submit any appeals, correct?

18      A.   Yes.

19      Q.   And it notifies them what information would be

20 required, correct?

21      A.   Yes.

22      Q.   And it notifies a provider of how long it will

23 take to process that appeal, isn't that true?

24      A.   Yes.

25      Q.   Prior to filing your complaint with the Department
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 1 of Insurance, you never exercised that right of appeal in

 2 connection with this EOB, isn't that true?

 3      A.   Not to this address.

 4      Q.   At any point, to any address?

 5      A.   (No response.)

 6           MR. VELKEI:  I am going to mark as 5120 an EOB

 7 dated 10/25/06 to Dr. Griffin.

 8           THE COURT:  5120 is an EOB with a date of October

 9 26th, 2006.  May I take off the confidential designation

10 from the Department?

11           MS. ROSEN:  No objection, Your Honor.

12           (Exhibit No. 5120 marked for Identification.)

13 BY MR. VELKEI:

14      Q.   In that EOB PacificCare notified you of where to

15 send any written appeal, isn't that true?

16      A.   I don't know if this was attached or not.

17      Q.   The document in front of you notifies you where it

18 should be sent?

19      A.   Yes.

20      Q.   And notifies you of the information required?

21      A.   Yes.

22      Q.   And the time it would take to complete the

23 process, correct?

24      A.   Yes.

25      Q.   In fact, you did not exercise this right prior to
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 1 filing a complaint with the Department of Insurance, isn't

 2 that correct?

 3      A.   Yes.

 4      Q.   Even though you represented to the Department of

 5 Insurance that, in fact, you had exhausted the dispute

 6 resolution process set forth with the Company, isn't that

 7 true?

 8      A.   To the merged company between PacificCare and

 9 United, yes.

10      Q.   At some point in time you received correspondence

11 from the Department, correct?

12      A.   Yes.

13      Q.   It was from a Mr. Masters.  Do you recall

14 receiving a letter from Mr. Masters?

15      A.   I don't recall that name.

16           MR. VELKEI:  Let's mark as 5121, a letter dated

17 March 27th, 2007 to Ms. Griffin from a Mr. Robert Masters.

18 Unredacted and redacted.

19           THE COURT:  I will mark as Exhibit 5121 a letter

20 dated March 27th 2007.

21           May I remove the confidential designation?

22           MS. ROSEN:  No objection, Your Honor.

23           (Exhibit No. 5121 marked for Identification.)

24           THE WITNESS:  Okay.

25
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 1 BY MR. VELKEI:

 2      Q.   Do you recognize what has been marked as Exhibit

 3 5121?

 4      A.   I recognize that it was sent to our office.

 5      Q.   Mr. Masters references discussions with you in

 6 that letter, does he not?

 7      A.   Verbal discussion?

 8      Q.   Yes, ma'am.

 9      A.   Could you point out where that is?

10           MR. VELKEI:  I withdraw the question.

11 BY MR. VELKEI:

12      Q.   The Department through Mr. Masters was complaining

13 that you had not provided sufficient support for the

14 complaint that you had filed in connection with Ms. N and Ms

15 I, correct?

16           MS. ROSEN:  Your Honor, lack of foundation.  He is

17 asking her about what the Department is purporting to say.

18           THE COURT:  I think the use of the word

19 "complaining" is not a good one.  If you want to restate

20 your question.

21           MR. VELKEI:  Sure.

22 BY MR. VELKEI:

23      Q.   The Department of Insurance was notifying you that

24 they had not submitted sufficient support for the claims

25 that you had filed with regard to Ms. N and Ms. I, correct?



2757

 1      A.   It appears they were asking for more information.

 2      Q.   They're asking for a copy of the contract that you

 3 had not provided to them, correct?

 4      A.   That's correct.

 5      Q.   They are also asking for a copy of the

 6 calculations on how you determined that the claim that had

 7 been processed was incorrect, correct?

 8      A.   Yes.

 9      Q.   So you filed the complaints in early December of

10 the prior year, right?

11      A.   Yes.

12      Q.   And four months later you still haven't provided

13 documentation to support that complaint with the Department

14 of Insurance, isn't that true?

15      A.   I didn't have the entire contract.

16      Q.   Yes or no, though, Ms. Griffin?

17           MS. ROSEN:  Your Honor, I am going to object as to

18 relevance.  This is a March 27, '07 letter.

19           MR. VELKEI:  Part of the process here, your Honor,

20 is to demonstrate that part of the reason that there were

21 problems getting things resolved is because Ms. Griffin

22 didn't cooperate in the appropriate manner she should have.

23           THE COURT:  I will allow it.

24           THE WITNESS:  So please ask the question again.

25           MR. VELKEI:  Could you read it back, please.
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 1           (Question read.)

 2 BY MR. VELKEI:

 3      Q.   The question is actually four months later you

 4 still had not provided sufficient information to the

 5 Department to support the complaint, isn't that true?

 6      A.   I don't remember.  I provided these people so much

 7 information.  I don't remember.

 8      Q.   Certainly, the Department was taking the position

 9 that at this point in time that you had not provided the

10 necessary documentation; correct?

11      A.   Yes.

12      Q.   You reference other claims in your testimony

13 earlier today that apparently you told the Department there

14 were other unidentified claims that were also problematic.

15      A.   Yes.

16      Q.   In fact, the Department was saying they needed

17 basic information with regard to those claims, isn't that

18 true?

19      A.   No.  When I made the initial complaints, I

20 attached everything they asked for on the complaint form.

21      Q.   The Department said they couldn't investigate

22 those claims without the patient's name, I.D. number, dates

23 of service, amounts billed and amounts paid just as a start,

24 isn't that true?

25      A.   Yes, but that would have been on the initial
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 1 complaint form.

 2      Q.   None of that information was provided to the

 3 Department, was it?

 4      A.   There were -- there were complaint forms that had

 5 all of the patient IDs and the service codes, everything on

 6 them.

 7      Q.   Mr. Griffin, the Department was taking the

 8 position as of March 27th, '07, that you had not provided

 9 basic information with regard to those other claims, isn't

10 that true?

11           MS. ROSEN:  Objection; argumentative.  Calls for

12 speculation about what the Department is thinking.

13           MR. VELKEI:  It is in a letter.  There is no

14 speculation.

15           THE COURT:  The letter states that, what you just

16 said.

17           MS. ROSEN:  Then the document speaks for itself.

18           THE COURT:  But I do think the document is pretty

19 clear about what is missing, so let's move on.

20           MR. VELKEI:  Okay.

21 BY MR. VELKEI:

22      Q.   Ultimately, you submitted follow-up documentation

23 to the Department about these reprocessed claims, correct?

24      A.   Could you clarify that?

25      Q.   Why don't I put in front of you, Exhibit 5122,
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 1 which is an April 8, '07 letter from Mr. Griffin to Mr.

 2 Masters.

 3           THE COURT:  Exhibit 5122.

 4           MR. VELKEI:  Wait a second.  It says a redacted

 5 letter.

 6           THE COURT:  It says a redacted letter.

 7           MR. VELKEI:  Let me know when you are done.

 8           THE COURT:  Dated April 18, 2007.

 9           (Exhibit No. 5122 marked for Identification.)

10 BY MR. VELKEI:

11      Q.   After four months of filing the initial complaint

12 against PacificCare, you were finally providing information

13 to the Department to support your complaints, isn't that

14 true?

15      A.   I provided them with the signature page and the

16 agreed-upon rates.

17      Q.   I am assuming you never provided information with

18 regard to the hundred claims referenced in the Department's

19 letter to you dated March 27th, 2007.

20      A.   There is no way I could have made a complaint form

21 for over 100 claims.

22      Q.   Now, the Department took the position in this

23 March 27th, letter that you told them you were too busy to

24 take care of this matter; is that true?

25      A.   Too busy to do over 100 claims, that's for
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 1 certain.

 2      Q.   So the same thing with regard to the particular

 3 complaints that are at issue here today, isn't that true?

 4      A.   No.

 5      Q.   Did you understand, Mr. Griffin, that this issue

 6 of your $57 dispute was elevated all the way to the

 7 Insurance Commission?

 8           MS. ROSEN:  Objection, Your Honor.  Calls for

 9 speculation.

10           THE COURT:  Overruled.  He asked her if she is

11 aware.  Overruled.

12           THE WITNESS:  Did I think that Steve Poisner --

13           THE COURT:  No.  Were you aware?  The answer is

14 yes or no.  Were you aware?

15           THE WITNESS:  No.

16 BY MR. VELKEI:

17      Q.   Do you know Mr. Poisner?

18      A.   No.

19      Q.   You didn't understand that Mr. Poisner was asking

20 for weekly updates with regard to your dispute of $57?

21      A.   No.

22      Q.   That there were repeated letters sent to the

23 company in regard to this dispute?

24      A.   Mr. Poisner?

25      Q.   Yes, ma'am.
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 1      A.   No.

 2      Q.   Now, you talked on Thursday about the

 3 administrative burden of pursuing these issues.  Do you have

 4 any sense of the amount of dollars and time spent by

 5 PacificCare and Department officials to address this

 6 Complaint that was worth less than $60?

 7           MS. ROSEN:  Objection; relevance.

 8           THE COURT:  Sustained.  I know they opened the

 9 door, but I didn't think that was particularly relevant and

10 you didn't object.  Let's move on.

11 BY MR. VELKEI:

12      Q.   Now, I believe you testified you wrote a letter to

13 Ms. McFann.

14      A.   I did.

15      Q.   Now, you never met Ms. McFann personally, did you?

16      A.   I did.

17      Q.   You did.  And when was the date of that?

18      A.   Sometime in 2006.

19      Q.   Sometime in 2006.  Can you be more specific than

20 that?

21      A.   No.

22      Q.   What does Ms. McFann look like?

23      A.   Middle-aged lady.  I don't -- I don't know.  I

24 don't remember.

25      Q.   Now, Ms. McFann and you had a discussion sometime
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 1 in May of 2007 with regards to this issue about whether the

 2 Company is processing the right reimbursement rates on the

 3 contract.  Do you recall that?

 4      A.   No.

 5      Q.   You don't recall any testimony or any discussions

 6 with Ms. McFann trying to address the continuing concerns

 7 you had expressed?

 8      A.   In May of 2007?

 9      Q.   Yes, ma'am.

10      A.   No, I don't recall a conversation in May of 2007.

11      Q.   Do you recall a discussion with anybody at

12 PacificCare during that time period that they notified you

13 that, in fact, these were the same rates that were processed

14 through the contract since the beginning of '05?

15      A.   I had lot of conversations with people regarding

16 this matter.  I don't recall a specific conversation.

17      Q.   Is it fair to say that at some point in mid 2007

18 you made the decision not to pursue these claims any

19 further?  Isn't that correct?

20      A.   A conscious decision not to pursue them?  No, I

21 don't recall that.

22      Q.   I don't know.  I'm asking you, did you make a

23 decision at some point in time in 2007 not to continue to

24 contest this $58.14?

25      A.   No.
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 1      Q.   But you stopped contesting it, didn't you?

 2      A.   Yes.

 3      Q.   Any chance I can get you to admit, Ms. Griffin,

 4 that you made a mistake in applying the wrong contract

 5 rates?

 6           MS. ROSEN:  Objection; argumentative.

 7           THE COURT:  Sustained.

 8 BY MR. VELKEI:

 9      Q.   Now, I asked you about your comments to the press,

10 and I think you testified that you had not made any

11 disparaging comments to the press about PacificCare.  Was

12 that your testimony?

13           THE COURT:  I don't think it was that specific, to

14 tell you the truth.  I think if you put the press in a chain

15 of things about a letter --

16           MR. VELKEI:  You have a good memory, Your Honor.

17           THE COURT:  I know, that's what has gotten me

18 through this.

19 BY MR. VELKEI:

20      Q.   Did you make any comments -- disparaging

21 comments -- to the press, Mr. Griffin?

22      A.   I need a clarification on disparaging remarks.

23      Q.   You complained to the press about PacificCare,

24 correct?

25      A.   The press?
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 1      Q.   Any press, Mr. Griffin.

 2      A.   San Francisco Business Weekly, is that what you

 3 are referring to?

 4      Q.   I am just asking generally, Ms. Griffin.

 5      A.   That's possible.

 6      Q.   And you were quoted in the press several times

 7 with regard to your so-called issues with PacificCare,

 8 correct?

 9      A.   I don't know.

10           MR. VELKEI:  I would like to introduce as

11 PacifiCare Exhibit 5123, an article from the San Francisco

12 Business Times dated March 16th, 2007.

13           THE COURT:  5123 is dated March 16th, 2007, San

14 Francisco Business Times.

15          (Exhibit 5123 marked for identification.)

16 BY MR. VELKEI:

17      Q.   Take your time looking at the document, but I will

18 direct your attention to the second page.

19      A.   Okay.

20      Q.   And did you make these statements -- if you turn

21 to that first full paragraph on the second page, "Griffin's

22 wife, Kim Griffin," says here, "paying 40 percent less than

23 contracted rates."  Did you, in fact, make that statement to

24 the San Francisco Business Times?

25      A.   I would not have made a quote in terms of
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 1 percentages.

 2      Q.   So you didn't come up with that 40 percent?

 3      A.   No.

 4      Q.   Did you ever issue or make a statement to the

 5 press or anybody notifying them that that 40 percent was an

 6 incorrect amount?

 7      A.   No.

 8      Q.   It is not a true statement, is it, Ms. Griffin?

 9      A.   My statement is true.

10      Q.   The statement in that article is that the Company

11 was paying 40 percent less than contracted rates was not a

12 true statement, was it?

13      A.   It is probably not an exact percentage.

14      Q.   I would like to switch gears, if we could, to your

15 experience as an office manager.  I understand that you were

16 a registered nurse for 25 years.

17      A.   I was.

18      Q.   Prior to your joining your husband's practice, did

19 you have any experience in office management?

20      A.   Yes.

21      Q.   And how much experience did you have?

22      A.   Medical office management?

23      Q.   Yes.

24      A.   Oh, no.

25      Q.   None?
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 1      A.   None.

 2      Q.   When did you start becoming a nurse?

 3      A.   In 1980.

 4      Q.   When did you join Dr. Griffin's practice?

 5      A.   Maybe around the year 2000 or 1999.

 6      Q.   What was your title when you joined your husband's

 7 practice?

 8      A.   Initially, I was just a registered nurse.

 9      Q.   Okay.

10      A.   And caregiver.

11      Q.   I am assuming Dr. Griffin was not your husband at

12 the time you joined the practice.

13           MS. ROSEN:  Objection; relevance.

14           THE COURT:  Sustained.

15           MR. VELKEI:  Withdrawn.

16 BY MR. VELKEI:

17      Q.   So you joined Dr. Griffin's practice as a

18 registered nurse and caretaker?

19      A.   Yes.

20      Q.   And you performed no other functions when you

21 initially joined his practice?

22      A.   No.

23      Q.   How long did you operate solely as a registered

24 nurse and caretaker at his practice?

25      A.   Two years.
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 1      Q.   And in 2002 what changed, Ms. Griffin?

 2      A.   We started transitioning away from a current

 3 practice in San Jose into a sole practice in San Mateo.

 4      Q.   And when, if at all, did you become involved with

 5 office management responsibilities?

 6      A.   Well, I handled EOBs and super bills from the

 7 initial part of my employment with the practice in San Jose.

 8      Q.   If you could answer my question, when did you take

 9 over office management responsibilities for Dr. Griffin's

10 practice?

11      A.   Year 2003.

12      Q.   And I'm sorry, I don't know what super bills are.

13 What are super bills?

14      A.   That's the initial bill you work off in terms of

15 initiating the original claim.

16      Q.   Is it your testimony that Dr. Griffin didn't have

17 a billing practice at the time or a billing operation that

18 took care of submitting bills to the insurers?

19      A.   We have always had a billing company.

20      Q.   Okay.  So your primary responsibility has never

21 been to submit claims for reimbursement to the insurers?

22      A.   No, I do not submit electrically.  Somebody does

23 that for me.

24      Q.   And somebody always has as long as you have been

25 with the practice?
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 1      A.   Yes.

 2      Q.   So that is not your first line of speciality in

 3 the doctor's office?

 4      A.   No.

 5      Q.   Your focus is on patient care, I assume?

 6      A.   My focus is on practice management and patient

 7 care.

 8      Q.   And I am assuming you haven't had any formal

 9 training with regard to office Mangement?

10      A.   No.

11      Q.   Did you testify earlier that somebody in a prior

12 billing -- that there was a service that you used and you

13 transitioned from that service?  We were talking about

14 recordkeeping and whether there was some record of when you

15 received a check.

16      A.   Yes.

17      Q.   When did that transition take place?

18      A.   I don't remember.

19      Q.   Roughly.

20      A.   I don't remember.

21      Q.   No idea?

22      A.   I don't remember.

23      Q.   So someone other then yourself was responsible for

24 submitting claims for reimbursements throughout the entire

25 time that you have been with the doctor's practice?
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 1      A.   Yes, the electronic claims.

 2      Q.   At what point did you get involved in that

 3 process?

 4      A.   I have to review all of the EOBs and claims and I

 5 follow up on complaints or appeals.

 6      Q.   Appeals?  There is somebody that prepares appeals

 7 in the doctor's office?

 8      A.   I can do it or the billing person can do it.

 9      Q.   Now, is it fair to say that you don't keep track

10 of when checks come in for a particular claim, someone else

11 in your office does that?

12      A.   I don't look at all of the claims.

13      Q.   How many folks help with submitting

14 reimbursements?

15      A.   One other.

16      Q.   One other meaning one person?

17      A.   One employee.

18      Q.   In addition to yourself?

19      A.   That is correct.

20      Q.   How much of your time would you say is focused on

21 dealing with reimbursements to insurance companies?

22      A.   Well, it depends on the number of problems.

23      Q.   Could you answer my question, please.

24      A.   I can't.

25      Q.   No idea?
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 1      A.   Let's put it this way, it is too much.

 2      Q.   I want to go back in time to 2005.  Is it your

 3 testimony that you were involved in the negotiation of the

 4 PacificCare contract?

 5      A.   Yes.

 6      Q.   I believe you testified that you were approached

 7 about doing a new contract directly with United?

 8      A.   Yes.

 9      Q.   And I think it is fair to say that you didn't like

10 the rates that were reflected in that new contract?

11      A.   Yes.

12      Q.   And so we're clear, you were assured that that

13 contract wouldn't supercede the contract you already had in

14 place with PacificCare, correct?

15      A.   Yes.

16      Q.   You certainly took the opportunity once this

17 negotiation started with United to see if you could get

18 better rates than the ones that were in the PacificCare

19 contract, correct?

20      A.   Yes.

21      Q.   You sent a proposed rate schedule on April 3rd,

22 2006?

23      A.   I don't know if that is the date.

24      Q.   Why don't I turn you to what I believe is Exhibit

25 296.
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 1      A.   And what's the number on the exhibit?

 2      Q.   It is Exhibit 296.

 3      A.   I'm sorry.

 4      Q.   Oh, it is no problem.

 5      A.   There is a lot of paper.

 6      Q.   There is a lot of paper.

 7      A.   Okay.

 8      Q.   So this is reflecting your effort to get a better

 9 rate than those reflected in the PacificCare Legacy

10 contract?

11      A.   Yes.

12      Q.   Okay.  And where is the attachment to this

13 document, Ms. Griffin?

14      A.   It is not attached here.

15      Q.   That I got.  Where is it?

16      A.   I don't know.

17      Q.   I am assuming the Department's lawyer, Ms. Rosen,

18 had a discussion with you about documents you might have in

19 your possession.

20      A.   Yes.

21      Q.   Is that how you came up with a handful of

22 documents that were produced to us on Thursday of last week?

23      A.   Yes.

24      Q.   Presumably, you gave some amount of documents to

25 Ms. Rosen?
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 1      A.   Yes.

 2      Q.   Was Ms. Rosen the person you dealt with?

 3      A.   Yes.

 4      Q.   And how did you decide what documents you were

 5 going to give her?

 6           MS. ROSEN:  Objection, Your Honor.

 7           THE COURT:  What's the objection?

 8           MS. ROSEN:  I'm sorry.  I thought he was going to

 9 say the documents that were produced.  She doesn't know what

10 documents were produced.

11           THE COURT:  She knows what documents she gave you.

12

13           MS. ROSEN:  That is right.

14           THE COURT:  Go ahead.

15 BY MR. VELKEI:

16      Q.   How did you decide what documents you would give

17 to Ms. Rosen?

18      A.   I went through all of my files and just pulled out

19 everything that I could.

20      Q.   And roughly, how many pages of documents was that?

21      A.   I don't know.

22      Q.   More than ten pages?

23      A.   Yes.

24           MR. VELKEI:  Ms. Rosen, do you know how many pages

25 you turned over to us on Thursday?  I think it was less than
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 1 ten.

 2           MS. ROSEN:  I don't remember the count, but that

 3 was not the only production.

 4           MR. VELKEI:  Maybe we can talk at the break.

 5 BY MR. VELKEI:

 6      Q.   So it is your testimony that you turned over

 7 everything related to these claims in your possession?

 8      A.   Yes.

 9      Q.   So you don't have a copy of this attachment number

10 296?

11      A.   No.

12      Q.   Again, on April 24th, you are attempting to

13 renegotiate higher rates than the Legacy PacificCare

14 contract, correct?

15      A.   What document are you referring to?

16      Q.   297.

17      A.   Okay.  Yes.

18      Q.   Okay.  And where is the attachment to 297?

19      A.   It is probably the previous page that we just

20 submitted.

21      Q.   They're two completely dates, aren't they, Ms.

22 Griffin?

23      A.   I probably would have submitted the April 3rd

24 letter reminding her that that is what I sent in.

25      Q.   Just to be clear, on Exhibit 296 it says,
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 1 "Attached are a list of our frequently used CPT codes and

 2 the reimbursement rates we require."

 3           Now, you haven't produced a copy of that schedule

 4 of reimbursement rates, have you?

 5      A.   Yes, I have.  I got it.  Number 294.

 6      Q.   Okay.  And then how about on 297?  Is Exhibit 294

 7 what was sent to the contact negotiator on or around April

 8 24th, 2006?

 9      A.   Could I have clarification?

10      Q.   Sure.

11      A.   So you are asking if I would have attached these

12 rates?

13      Q.   I am asking on Exhibit 297 where is the attachment

14 to that document?

15      A.   It is not connected to this document that you have

16 in the binder.

17      Q.   Where is the attachment?

18      A.   I don't know.

19      Q.   Was it destroyed?

20      A.   No.

21      Q.   But if it is not in your files, do you know where

22 it would be?

23      A.   No.

24      Q.   Can't find it?

25      A.   A lot of paper.
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 1      Q.   Did you look?

 2      A.   I tried to look at everything I handed over.

 3      Q.   Okay.  Is it fair to say that you ultimately

 4 decided to go with the rates in the PacificCare contract

 5 when United would not agree to the rate schedule you were

 6 proposing?  Isn't that true?

 7      A.   No.

 8      Q.   Could we turn to Exhibit 298.  It states here,

 9 "This is to advise you we cannot accept your rate of

10 reimbursement offering of April 25th, 2006."  Do you see

11 that?

12      A.   Yes.

13      Q.   So what you were confirming in this letter to

14 Ms. Rejuvialle was that you would stick with the PacificCare

15 contract already in place, correct?

16      A.   For 2005.

17      Q.   Correct?

18      A.   Yes.

19      Q.   And presumably those rates were better than what

20 United was prepared to offer you, isn't that true?

21      A.   Yes.

22      Q.   Now, United and PacificCare both agreed to accept

23 that contract that had been negotiated; is that true?

24      A.   For 2005, yes.

25      Q.   And you understood that PacificCare had the right
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 1 to terminate that contract on 90 days notice if they so

 2 chose?

 3      A.   I don't recall the term -- the number of days for

 4 termination notice, but I was aware that they could

 5 terminate the contract.

 6      Q.   Without cause, correct?

 7      A.   Yes.

 8      Q.   But neither United nor PacifiCare elected to

 9 terminate the contract, correct?

10      A.   That's correct.

11      Q.   They allowed you to utilize that contract for both

12 United and PacificCare members, correct?

13      A.   Not always.

14      Q.   Not always?

15      A.   No.

16      Q.   When was it not the case?

17      A.   When we lost patients.

18      Q.   Okay.  We'll get to that in a little bit.  But

19 focusing on the issue of -- the understanding was that both

20 United members and PacificCare members could be run through

21 this contract, correct?

22      A.   As a merged company, yes.

23      Q.   And, in fact, subsequent to these discussions you

24 have submitted claims with regard to both United and

25 PacificCare under the terms of this contract, correct?
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 1      A.   Yes.

 2      Q.   Now, if I understand correctly, you were still

 3 trying to get better rates than those reflected in the

 4 PacificCare contract, correct?

 5      A.   No.

 6      Q.   Well, you had discussions at some point in time

 7 with this entity MDI, isn't that true, Ms. Griffin?

 8      A.   Yes.

 9      Q.   Now, MDI was negotiating directly with United,

10 correct?

11      A.   Yes.

12      Q.   And MDI was able to get better rates from United

13 than those rates in your PacificCare Legacy contract;

14 correct?

15      A.   They were comparable.

16      Q.   Well, you elected to go with the MDI contract

17 instead of the PacificCare contract, correct?

18      A.   Yes.

19      Q.   So presumably in some respects the MDI contract

20 was better than the PacificCare contract?

21      A.   No, but it was a contract.

22      Q.   Well, they both were contracts, right, Ms.

23 Griffin?

24      A.   They were both contracts, but at some point we

25 weren't going to have a PacifiCare contract.
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 1      Q.   You elected at the end of '06 to go with the MDI

 2 contract, correct?

 3      A.   December 15th.

 4      Q.   And PacificCare and United both elected to honor

 5 that MDI contract for you and your husband?

 6      A.   Yes.

 7      Q.   When did the actual opt-in time take place, do you

 8 recall?

 9      A.   December 15th of 2006.

10      Q.   I would like to turn to the harm that you and your

11 husband testified to earlier.  I think you were complaining

12 about whether interest was appropriate to compensate you for

13 your trouble; is that correct?

14      A.   Yes.

15      Q.   And you understood that the 10 percent interest is

16 the mandated remedy by law, isn't that true?

17           MS. ROSEN:  Calls for speculation on what a remedy

18 is.

19           THE COURT:  Well, if she knows.

20           THE WITNESS:  I don't think I realized it was

21 actually 10 percent.  I am glad to know that now.

22 BY MR. VELKEI:

23      Q.   10 percent is a pretty good rate, isn't it, Ms.

24 Griffin?

25      A.   If you get it.
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 1      Q.   Certainly a lot better than what you can get at a

 2 bank, correct?

 3      A.   Yes.

 4           MS. ROSEN:  Objection; argumentative.

 5           THE COURT:  Overruled.

 6 BY MR. VELKEI:

 7      Q.   And certainly a lot better than what you can get

 8 on the stock market; is that correct?

 9           MS. ROSEN:  It calls for speculation.

10           THE COURT:  Sustained.

11           MR. VELKEI:  Sure.

12 BY MR. VELKEI:

13      Q.   Now, I believe your husband testified that there

14 were a number of patients that he believes were lost in 2006

15 involving PacificCare.

16      A.   Yes.

17      Q.   You were sitting in the courtroom when Dr. Griffin

18 testified?

19      A.   Yes.

20      Q.   Now, you heard him testify that, in fact, that was

21 just a guess?

22      A.   Yes.

23      Q.   Any idea how many PacificCare patients you had

24 beginning on January 1, 2005 through to the present?

25      A.   No.
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 1      Q.   It wasn't any more than 15, was it?  One five, Ms.

 2 Griffin.

 3      A.   I don't know that.

 4      Q.   Does that sound about right?

 5      A.   I don't know that.  It had to be more than that.

 6 PacificCare?  It was more than that.

 7      Q.   Pretty certain about that?

 8      A.   I'm not certain of the number.

 9      Q.   You really don't know, do you?

10      A.   I don't know.

11      Q.   Would it surprise you if I were to tell you that

12 during the entire year of 2006 there were only eight claims

13 processed involving PacificCare patients?

14      A.   No, it would not surprise me.

15      Q.   I believe you testified and your husband testified

16 that he was concerned that your practice -- your husband's

17 practice -- would lose its in-network status, right?

18      A.   Yes.

19      Q.   Now, when you terminate a contract, that would

20 take you out of network, wouldn't it?

21      A.   Once you terminate.

22      Q.   Now, you gave the Company written notice once you

23 intended to terminate the contract in October of 2006, isn't

24 that true?

25      A.   I did.
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 1      Q.   And we'll go back to Exhibit 300.  Do you

 2 recognize that?

 3      A.   Yes.

 4      Q.   So, in fact, this letter reflects that you had

 5 terminated your contract with PacificCare, correct?

 6      A.   Yes.

 7      Q.   And I believe you testified to Ms. Rosen that you

 8 didn't actually intend to terminate.  Do you recall that

 9 testimony?

10      A.   For that date, yes.

11      Q.   That is certainly not reflected in this letter, is

12 it?

13      A.   I am giving notice, yes.

14      Q.   So based upon this notice, PacificCare would have

15 been within its rights if it wanted to to take you and your

16 husband out of network, isn't that true?

17      A.   But we were taken out of network before this date.

18      Q.   Please answer my question.

19      A.   Yes.

20      Q.   Okay.  So let's go to that issue about being taken

21 out of network.  Presumably if you are taken out of network,

22 your husband and his practice wouldn't be listed in the

23 PacificCare provider directory; correct?

24      A.   Yes.

25      Q.   So why don't we go through those provider
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 1 directories, Ms. Griffin, and let's see if your husband's

 2 name appears in there.

 3           Give me one second.  And let's start with the

 4 first one of six.

 5           MR. VELKEI:  I don't want to scare the Court with

 6 a volume of paper, but I do think it's necessary.  What we

 7 can do if counsel stipulates, we can just put in the cover

 8 sheets and the page where Dr. Griffin is listed as in

 9 network.  But I would like to at least give the witness an

10 opportunity to look at the full directory.

11           So, Mr. Strumwasser, tell me what you would like

12 to do.  This is 5124, which is the Spring/Summer 2006

13 directory.

14           MR. STRUMWASSER:  I think we are going to need

15 some time before we agree to remove documents.

16           MR. VELKEI:  These don't have to be confidential,

17 your Honor.

18           THE COURT:  Well, unless there is something

19 relevant in the other pages --

20           MR. STRUMWASSER:  I understand.  I just want to

21 know what pages.

22           THE COURT:  That's fine.

23           5124 is a provider directory for Spring/Summer

24 2006.

25           (Exhibit No. 5124 marked for Identification.)
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 1 BY MR. VELKEI:

 2      Q.   Ms. Griffin, if you would do me a favor and tell

 3 me if your husband's practice is listed in this directory, I

 4 would appreciate it.

 5           THE COURT:  So it is by county, and you were in

 6 San Mateo at this time or Santa Clara County?

 7           MR. VELKEI:  San Mateo.

 8           THE WITNESS:  We are listed at the wrong address.

 9 BY MR. VELKEI:

10      Q.   So you are listed on page 184, correct?

11      A.   Yes.

12      Q.   And that would be under pediatric cardiology?

13      A.   Yes.

14      Q.   Why don't we take the Fall/Winter 2006 directory.

15 Ms. Griffin, why don't you take a look at that document as

16 well.

17           MR. VELKEI:  So this would be marked the

18 Fall/Winter 2006 provider directory, Exhibit 5125, I

19 believe, Your Honor.

20           THE COURT:  Yes.

21          (Exhibit 5125 marked for Identification.)

22 BY MR. VELKEI:

23      Q.   Take your time, and if you would do me a favor and

24 see if your husband's practice is listed in that directory,

25 I would appreciate it, Ms. Griffin.  Let me know when you
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 1 are ready.

 2      A.   We are listed at the wrong address.

 3           MR. STRUMWASSER:  Just for the record, we have

 4 never seen these documents before and the Bates numbers are

 5 higher than any documents that have been produced to us.

 6           MR. VELKEI:  Well, actually, they have been

 7 produced.  They were produced last evening.

 8           MS. ROSEN:  Last evening?

 9           MR. STRUMWASSER:  How?

10           MR. VELKEI:  Listen, last Thursday evening I got

11 documents from you folks.  These are provider directories.

12 These were produced and put up on the web site yesterday.

13           MS. ROSEN:  Last Thursday evening -- actually,

14 strike that.  It was last Thursday morning, well after

15 midnight we got documents --

16           THE COURT:  Please don't start it now.

17           Can you tell me what page you were looking at?

18           MR. VELKEI:  Is that 153, Ms. Griffin?

19           THE WITNESS:  Yes, 153.

20 BY MR. VELKEI:

21      Q.   Now, are you telling me that 2051 Pioneer Court is

22 not the correct address?

23      A.   I am telling you that 101 South San Mateo Drive is

24 not the correct address.

25      Q.   Both those addresses were listed, correct?
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 1      A.   Oh, yes.

 2      Q.   Just so we are clear, the first directory we

 3 looked at in 2006 listed your husband as in network for

 4 PacificCare, correct?

 5      A.   Yes, that's what this says.

 6      Q.   And in the directory for Fall/Winter 2006, he is

 7 also listed as in network at the correct address?

 8      A.   Yes.

 9           MR. VELKEI:  Why don't we do the next in order,

10 which would be?

11           THE COURT:  5126.

12           MR. VELKEI:  And that would be the Spring/Summer

13 directory for 2007.

14          (Exhibit 5126 marked for identification.)

15 BY MR. VELKEI:

16      Q.   Take a moment and let us know whether your husband

17 is listed as in network in this directory as well.

18      A.   We are not listed under pediatric cardiology.

19      Q.   I direct your attention to page 104 under

20 pediatric cardiology, "Michael Griffin."  Isn't that your

21 husband's name?  First column, halfway down.

22      A.   Oh, I'm sorry.  I was looking under Brown &

23 Toland.

24      Q.   So for the Spring/Summer directory of 2007, your

25 husband is in fact listed as still in network, correct?
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 1      A.   For San Jose Medical Group, correct.

 2           MR. VELKEI:  I would like to introduce as 5128 the

 3 Fall/Winter 2007 directory.

 4           THE COURT:  Fall/Winter of 2008?

 5           MR. VELKEI:  Fall/Winter 2007.

 6          (Exhibit 5128 marked for identification.)

 7 BY MR. VELKEI:

 8      Q.   I direct your attention to page 158, first column

 9 under pediatric cardiology, very first name.

10      A.   Yes.

11      Q.   So your husband is listed in this directory as

12 well?

13      A.   We are listed in this directory.

14      Q.   So fair to say that every single directory that I

15 have presented to you for PacificCare in 2006 and 2007 in

16 fact reflects that your husband was in network; correct?

17      A.   Yes, we are listed in the paper directory.

18           MR. VELKEI:  Your Honor, I would like to if

19 possible, I have maybe a half an hour, but what I would like

20 to do is streamline this a bit on behalf of United

21 directories, too.  And maybe I can just come up with a

22 system that is a bit more streamlined and we can take it up

23 after the lunch hour.  I really don't have very much time

24 left.

25           THE COURT:  I don't want to take all of these into
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 1 evidence without working out what pages you want to pick.

 2 Please see if you can't work out what pages you want me to

 3 take.

 4           MR. STRUMWASSER:  Understood.  Off the record.

 5           (Discussion held off the record.)

 6           THE COURT:  1:30.

 7           (Luncheon recess.)

 8           THE COURT:  Back on the record.

 9           MR. VELKEI:  We have a stipulation between the

10 parties that, in fact, Dr. Griffin and his practice appeared

11 in the PacifiCare directories for 2006 and 2007 for both the

12 PPO and HMO products.

13           The PacifiCare HMO was organized by medical groups

14 and, in fact, the example we are going to submit has his

15 name three different places.  There is also a stipulation

16 that with regard to the United directories, Dr. Griffin and

17 his practice appeared in all of the United directories for

18 2006 and 2007 for the PPO product, POS product and EPO

19 product.

20           The parties are also in agreement that United is

21 not a respondent today and that the HMO product is not

22 within the jurisdiction of the Department.

23           And finally, Ms. Griffin had raised the issue

24 about the address on one of the PacifiCare PPO directories.

25 I think we are all agreed that the correct address was
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 1 included in all 2006, 2007 directories say for the first,

 2 but in any case, his name is listed in all of the PacifiCare

 3 directories for both PPO and HMO.

 4           THE COURT:  Will you reduce that to writing?

 5           MR. VELKEI:  If we need to, Your Honor.  I just

 6 thought we would put it on the record.

 7           THE COURT:   If it is on the record, then I am

 8 going to have to make notes.

 9           MS. ROSEN:  With two corrections.  If Mr. Velkei

10 will allow me.  The HMO and the POS products are not subject

11 to the jurisdiction of the California Department of

12 Insurance.

13           The United HealthCare directories that are

14 included as exhibits for exemplars are for the EPO and POS

15 and PPO, not for the HMO.  These are paper directories.  We

16 should be clear.

17           MR. VELKEI:  If I may approach, Your Honor.  What

18 we would like to do is replace out 5124 that we established

19 with this exemplar for the United directory PPO.  That would

20 be United directory PPO, for PPO.

21           THE COURT:  So tell me what this is again.

22           MR. VELKEI:  This is a United directory for the

23 PPO business reflecting that Dr. Griffin was included as in

24 network and that is just an exemplar.  5125 remains the

25 same, but we have reduced the number of pages.
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 1           5126, same.  We just reduced the number of pages.

 2           And then 5127 we wanted to replace with an

 3 exemplar with a United directory Spring/Summer 2006 for EPO

 4 and POS.

 5           THE COURT:  Tell me what 5127 is again.

 6           MR. VELKEI:  That is a United exemplar for PPO and

 7 POS, point of service business.

 8           THE COURT:  For 2006, 2007?

 9           MR. VELKEI:  Yes.  But the stipulation is Dr.

10 Griffin is reflected in all of the directories for that

11 period, 2006, 2007.  These were just exemplars.

12           THE COURT:  That's fine.

13           (Exhibit No. 5127 marked for Identification.)

14           Is there any objection to admitting 5127?

15           MS. ROSEN:  No.

16           THE COURT:  That will be entered.

17           5126?

18           MS. ROSEN:  No, Your Honor.

19           THE COURT:  That will be entered.

20           5125?

21           MS. ROSEN:  No, Your Honor.

22           THE COURT:  That will be entered.

23           5124?

24           MS. ROSEN:  No, Your Honor.

25           THE COURT:  That will be entered.
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 1           (Exhibits 5124 - 5127 received in Evidence.)

 2 BY MR. VELKEI:

 3      Q.   Ms. Griffin, so we are clear, since I understand

 4 the Department's counsel does not represent you, we are

 5 agreed between you and I that Dr. Griffin and his practice

 6 was listed in all of the paper directories for 2006 and 2007

 7 for both United and PacifiCare, correct?

 8      A.   Yes.

 9      Q.   That would include both the HMO, PPO and POS and

10 EPO points of service?

11           MS. ROSEN:  Objection to the United PPO.  That is

12 not part of the stipulation.

13           THE COURT:  It is not under this jurisdiction?

14           MS. ROSEN:  It is not even --

15           THE COURT:  It is irrelevant.

16           MR. VELKEI:  Would you read back the question.

17           (Question read.)

18           THE COURT:  So take out the HMO and it is the same

19 question.

20           Is that right, Ms. Griffin?

21           THE WITNESS:  Yes.

22 BY MR. VELKEI:

23      Q.   Now, before the break, I may have misunderstood

24 you, but I think you suggested that you were making a

25 distinction between paper directories and online
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 1 directories.

 2      A.   Yes.

 3      Q.   Is it your contention that the online directory

 4 did not list your husband's practice as an in-network

 5 provider?

 6      A.   I think that is possible.

 7      Q.   You don't know?

 8      A.   I can't say for sure.

 9      Q.   So you don't know?

10      A.   I don't know.

11      Q.   In fact, to be clear you never complained in

12 writing to PacifiCare that the online portal did not include

13 your husband as in network for PacifiCare, correct?

14      A.   Not in writing.

15      Q.   And you certainly never complained in writing to

16 the Department of Insurance, correct?

17      A.   No.

18      Q.   I would like to switch gears if we can.  Let's

19 talk a little bit about patients.  There was no medical care

20 that was disrupted as a result of any action that is at

21 issue in your testimony here today or Thursday, correct?

22      A.   Yes, there was medical care that was disrupted.

23      Q.   Were any patients denied treatment as a result of

24 any of the complaints that you are making here today?

25      A.   It was delayed.
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 1      Q.   Any patients denied treatment as a result of any

 2 claims that you are making here today?

 3      A.   No.

 4      Q.   You say disrupted.  Disrupted how?

 5      A.   Can I give you an example?

 6      Q.   Absolutely.

 7      A.   We had a child that we had a number of things

 8 wrong with him.  He had a liver transplant and we diagnosed

 9 a congenital heart defect that needed repaired.  It was a

10 defect that was affecting his pulmonary valve and artery to

11 the point where he was short of breath and lacked a lot of

12 energy.

13           Because the provider network was so disrupted, the

14 parents were afraid to proceed with surgery and, in fact,

15 the hospital that we needed to have the surgery done at was

16 having difficulty securing a United contract as well.

17      Q.   So just so we are clear, is it your testimony that

18 that patient was denied treatment as a result?

19           MS. ROSEN:  Objection.  Misstates her testimony.

20           THE COURT:  He is asking if that was her

21 conclusion that they were denied services because of that.

22           Overruled.

23           THE WITNESS:  Yes.

24 BY MR. VELKEI:

25      Q.   The patient was denied care --
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 1           THE COURT:  All right.  Move on.  You are not

 2 going to get a different answer.

 3           MR. VELKEI:  Your Honor, in fairness, I would like

 4 to do a follow-up question.

 5           THE COURT:  All right, go ahead.

 6 BY MR. VELKEI:

 7      Q.   None of the persons who have been identified in

 8 your testimony have had their care disrupted?

 9      A.   Yes, they did.

10           THE COURT:  You are not going to get a different

11 answer.  I understand you don't agree with it.  It is not

12 going to change.

13           MR. VELKEI:  I am asking a different question,

14 Your Honor.  There was one witness [sic] identified and now

15 we are talking about the three, Ms. N, Ms. I and Ms. D.

16           THE COURT:  I don't think the witness understood

17 that.

18 BY MR. VELKEI:

19      Q.   We are talking about Ms. N, Ms. I and Ms. D.

20      A.   No, they were not denied care.

21      Q.   Was their care disrupted in any fashion?

22      A.   No.

23      Q.   The patient that you have identified, the

24 prospective patient, was that a PacifiCare patient under

25 PacifiCare as opposed to a United?
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 1      A.   I do not recall.

 2      Q.   Fair to say that how much an insurer pays your

 3 practice for a particular procedure impacts the provider

 4 more than the patient, isn't that true?

 5           MS. ROSEN:  Objection, Your Honor.  This is

 6 irrelevant.

 7           THE COURT:  What's the relevancy?

 8           MR. VELKEI:  They are testifying to potential

 9 disruption and harm as a result of conduct of my client.  It

10 is going to the issue to find out whether, in fact, the

11 dispute that we had with the provider had any impact in

12 terms of dollars on the patient.

13           THE WITNESS:  Can I answer?

14           MR. STRUMWASSER:  No.

15           THE COURT:  Any impact in terms of dollars on the

16 patient?

17           MR. VELKEI:  I am trying to make the point that,

18 in fact, the only person that suffers on the economic side

19 is the provider.  In fact, the less we pay the provider, the

20 less the patient has to pay.  So I am trying to establish

21 for the record that the patient isn't adversely affected by

22 the decision not to pay the reimbursement rate.

23           THE COURT:  That's a different question.  I will

24 allow you to ask that question.

25           MS. ROSEN:  I am going to object to that question.
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 1           THE COURT:  You can object and I'll rule on it.

 2 BY MR. VELKEI:

 3      Q.   I am going to give you a hypothetical.  In network

 4 PacifiCare patient, your practice bills $500 for the

 5 procedure, correct, the Company reimburses for $250, right?

 6      A.   Yes.

 7      Q.   Your view is you felt you were underpaid by 50.

 8 Are you with me so far?

 9      A.   Yes.

10      Q.   That the appropriate rate should have been $300,

11 correct?

12      A.   Yes.

13      Q.   Your only recourse to get that $50 is to go after

14 the insurance company, correct?

15      A.   Yes.

16      Q.   You can not collect that from the patient,

17 correct?

18      A.   Yes.

19      Q.   In fact, the contract with PacifiCare prohibits

20 you from doing that, correct?

21      A.   I don't know.

22      Q.   If we could turn to Exhibit 291, Ms. Griffin.  I

23 will turn your attention to section 4.5 of the contract on

24 page 5 of 14.

25      A.   Okay.
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 1      Q.   So the PacifiCare contract that your husband

 2 signed actually prohibits your practice -- or your husband's

 3 practice -- from collecting a differential from the patient,

 4 correct?

 5      A.   Are you talking about an underpayment?

 6      Q.   Yes.

 7      A.   Yes.

 8      Q.   Now, I believe you testified on Thursday that you

 9 held off billing patients because you don't want to

10 overcharge them.  Do you recall that testimony?

11      A.   Yes.

12      Q.   In fact, if Dr. Griffin were reimbursed at a

13 higher rate, the patient would owe more money, not less

14 money, correct?

15      A.   I don't understand that question.

16      Q.   Okay.  When a provider is in network, a PacifiCare

17 patient comes to you as a provider, they pay a percentage of

18 the agreed upon contractual rate of reimbursement, correct?

19      A.   The company does.

20      Q.   And the member does as well?

21      A.   Well, it depends on their benefit package.

22      Q.   Well, let's just take an example.  If we could go

23 to 5112, which is one of the EOBs.  And this is for Ms. N.

24 Patient pays 10 percent of the contractual rate of

25 reimbursement, correct?
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 1      A.   Yes.

 2      Q.   So, in fact, if the doctor is reimbursed at a

 3 higher rate, that means that the patient has to pay more

 4 money, not less, correct?

 5      A.   It means they would pay more than a patient who

 6 has no co-insurance.

 7      Q.   So higher discounts actually work towards the

 8 member's benefit, certainly in this instance with Ms. N,

 9 correct?

10      A.   I don't understand.

11           THE COURT:  10 percent of $200 is less than

12 10 percent of $300.  So if you are paid $200, they pay less

13 than if you are paid $300.

14           THE WITNESS:  Of course.

15 BY MR. VELKEI:

16      Q.   This arrangement was the same arrangement that

17 Ms. I and Ms. D had, correct?

18      A.    Yes.

19           MR. VELKEI:  No further questions at this time.

20           THE COURT:  Any redirect?

21           MS. ROSEN:  Yes.

22                     REDIRECT EXAMINATION

23 BY MS. ROSEN:

24      Q.   I would like you to turn to Exhibit 300.  Are you

25 there?
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 1      A.   Yes.

 2      Q.   You testified earlier today that -- actually,

 3 earlier in your testimony that when you wrote this letter,

 4 you intended to give the notice of termination under your

 5 contract.

 6      A.   Yes.  So, in other words, notice of a period of

 7 days.

 8      Q.   Was it your understanding that the notice of

 9 termination was different than the actual date of

10 termination?

11      A.   Yes.

12      Q.   And did you also testify that PacifiCare ever

13 acknowledged this letter as accepted?

14      A.   That is correct.

15      Q.   Was there ever an actual termination date given to

16 you of the PacifiCare contract?

17      A.   No.

18      Q.   Now, you have subsequently entered into an

19 agreement with the Medical Dimensions, IPA or medical group.

20      A.   I did.

21      Q.   You testified earlier, and I just wondered, did

22 you want to clarify your testimony in order to get a

23 contract or to have a contract?

24           MR. VELKEI:  I'm sorry.  I don't understand the

25 question.
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 1 BY MS. ROSEN:

 2      Q.   Earlier Mr. Velkei asked you if Dr. Griffin's

 3 practice entered into a practice with MDI and you said yes.

 4 And at that time he asked you why and you said to get a

 5 contract.  I am wondering if you could clarify what you

 6 meant by that.

 7      A.   In order to get a contract where I would be

 8 certain that I would be reimbursed at the correct rates.

 9      Q.   During the year 2006, right after the merger, did

10 you receive a fair number of communications from United

11 Healthcare?

12      A.   Yes, I received many.

13           MR. VELKEI:  Objection; leading.  Asked and

14 answered.

15           THE COURT:  I believe that has been asked.  I

16 don't mind preliminary.  We have been going over a long

17 period, I can't remember exactly, but I believe that has

18 been asked.

19 BY MS. ROSEN:

20      Q.   Would that be true for documents that also had

21 letterhead that said United HealthCare and PacifiCare on

22 them?

23      A.   Yes.

24      Q.   How did you understand this organization to be

25 presenting itself?
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 1      A.   That the company was merging and it was becoming

 2 one company.

 3      Q.   You also testified that a representative named

 4 Elena McFann came to your office.

 5      A.   She did.

 6      Q.   Did she come to your actual office on Pioneer

 7 Court?

 8      A.   She did.

 9      Q.   When was that?

10           MR. VELKEI:  Asked and answered.

11           THE WITNESS:  Sometime in 2006.

12 BY MR. STRUMWASSER:

13      Q.   Could you describe her visit.

14           MR. VELKEI:  Objection.  Asked and answered.

15           THE COURT:  We did go over this.

16           MS. ROSEN:  We want to get in more detail about

17 this visit.  The Respondent was raising the question in his

18 cross-exam as to whether the visit even occurred or not.

19           MR. VELKEI:  I asked the witness what she looked

20 like.

21           THE COURT:  I will allow a little leeway in that

22 area.

23 BY MS. ROSEN:

24      Q.   So where in your office did you meet, for example?

25      A.   So, it was a friendly visit.  They came in and
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 1 they sat down in the kitchen with me.  And we were going

 2 over some of the claims forms, and I was describing the

 3 problems I was having.  And I was very specific about how

 4 this was affecting our practice.

 5      Q.   Did she say she was part of Provider Networks or

 6 Network Mangement?

 7      A.   I don't really recall how she described her job

 8 description.

 9      Q.   What was per response to your explanation of the

10 difficulties of your practice?

11      A.   She was apologetic and reassuring.  She said,

12 look, we are going to get this corrected and if you have any

13 problems, you can call us.

14      Q.   Let's turn to the question of the estimated number

15 of patients that you felt were impacted.  Do you have any

16 basis for estimating the number of patients that you lost

17 because of what the patients were reporting to you that you

18 were out of network -- that Dr. Griffin was out of network

19 at that time?

20      A.   Yes, we had a significant number of patients that

21 were telling us we were not listed as a provider.

22      Q.   Did they call you?

23      A.   They were calling us and the primary care people

24 were telling us we were not listed as well.

25      Q.   Did you take any of those calls yourself?
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 1      A.   I did.

 2      Q.   What did you do in those situations when people

 3 called you, your patients?

 4      A.   I would try to reassure them that we were trying

 5 to renegotiate the contract and that I had the word of the

 6 Company that we were in the network and that they could

 7 safely come to our office and would not be responsible for

 8 the bill.

 9      Q.   Did you have any patients who had appointments and

10 called and canceled them?

11      A.   I did.

12      Q.   What is your office practice in that situation

13 when people cancel?

14      A.   Well, when people call and cancel an appointment,

15 we have to find out why they are canceling, because if it is

16 a child that we feel really needs to be seen, we need to let

17 the primary person know that the person isn't going to

18 attend the appointment.

19      Q.   Why is that?

20      A.   If it is a child that the primary care person is

21 really worried about that might have a congenital heart

22 defect, then the primary care person needs to know that the

23 parent is not following up.  Perhaps the child is in danger.

24      Q.   Could you turn to 294 for a quick minute.  There

25 has been a lot of different testimony about this particular
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 1 document, and I would just like to be very clear and hear

 2 very clearly from you.  Is this the document that you recall

 3 sending to Frederick Crawford during your negotiations?

 4      A.   This is the fee schedule that I negotiated with

 5 Mr. Crawford and this is the fee schedule that was attached

 6 to this signature page of the contract.

 7      Q.   So it is your testimony that Frederick Crawford

 8 gave you an agreement that this was the PacifiCare rates

 9 that you were agreeing to and he was agreeing to in 2005?

10      A.   He did.

11      Q.   Dr. Griffin testified -- and we do have a contract

12 that he signed.  The contract was effective April 1st of

13 2005.  After that, after April 1st of '05, for PacifiCare

14 patients, were you paid according to these rates that are on

15 this document?

16      A.   We were.

17      Q.   Did that lead you to believe that the contract

18 rates were implemented correctly by PacifiCare?

19           MR. VELKEI:  Objection; leading.

20           THE COURT:  So noted.

21 BY MS. ROSEN:

22      Q.   Mr. Velkei showed you a representative fee

23 schedule of fees that were associated with the number that

24 was in the lower right-hand corner of the exhibit in the

25 PacifiCare contract.  I think it is ECA-7 or something like
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 1 that.

 2      A.   Yes.

 3      Q.   Were you paid for the CPT codes at the fees that

 4 were on that document that Mr. Velkei showed you or were you

 5 paid according to these -- the terms that were listed in

 6 Exhibit 294?

 7      A.   You mean after initiating the 2005 contract?

 8      Q.   Correct.  I'm sorry.

 9      A.   I was paid according to this.

10      Q.   Thank you for correcting my timeframe.

11           MS. ROSEN:  That's all.

12           THE COURT:  Mr. Velkei, before you ask any

13 questions, were you going to ask this witness about 5110?

14           MR. VELKEI:  No, Your Honor.  No.  I think that

15 was -- I was mistaken.  That was not part of one document.

16 Appreciate it.

17                     RECROSS-EXAMINATION

18 BY MR. VELKEI:

19      Q.   You testified to a significant number of patients

20 who raised the issue as to whether Dr. Griffin was listed as

21 in network.  Is that your testimony?

22      A.   Yes.

23      Q.   How many existing patients were there that did

24 that?

25           MS. ROSEN:  Objection, Your Honor.  That is
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 1 inconsistent with her testimony.  She did not limit to

 2 existing patients.

 3           THE COURT:  He is asking.  So I will allow it.

 4           THE WITNESS:  It's very difficult to say, but it

 5 was enough that we were worried.

 6 BY MR. VELKEI:

 7      Q.   Do you have a number Ms. Griffin?

 8      A.   No, I cannot give you an exact number.

 9      Q.   So I am fair to say that you are not going to have

10 any idea of how many of those were PacifiCare patients,

11 correct?

12      A.   Yes.

13      Q.   How many of these calls did you take yourself?

14      A.   Many.

15      Q.   How many?

16      A.   I don't know.

17      Q.   Any idea?

18      A.   In 2006?  I answer the phone all day.

19      Q.   I am assuming you didn't keep any notes of those

20 conversations?

21      A.   No.

22      Q.   Just so we are clear, you never checked the

23 directories to see whether, in fact, Dr. Griffin was listed,

24 correct?

25      A.   An employee did.
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 1      Q.   But, in fact, we now know that if you check those

 2 directories, Dr. Griffin was listed in several places,

 3 correct?

 4      A.   The paper directories.

 5      Q.   You never looked on the portal to see whether he

 6 was not listed as in network there, did you?

 7      A.   I did not.

 8      Q.   Last line of questions, is it your testimony that

 9 294, that PacifiCare paid consistent with the schedule that

10 you created?

11      A.   Yeah, for a while.

12      Q.   When did that happen, Ms. Griffin?

13      A.   It probably would have been after I initiated the

14 contract or felt like I had a contract agreement, I would

15 have started checking the EOBs.

16      Q.   Probably.  Are you guessing right now?

17      A.   No, I remember getting reimbursed at this rate.

18           MS. ROSEN:  Objection, Your Honor.  He is

19 mischaracterizing her testimony.  She didn't say she created

20 the fee schedule.  She said this was attached to the

21 contract.

22           THE COURT:  No, she said she made the schedule.

23 This is not something that PacifiCare gave her.  This is

24 something she put together.

25           Correct?
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 1           THE WITNESS:  In agreement with Mr. Crawford.

 2           THE COURT:  I understand that you believe that

 3 Mr. Crawford agreed with you, but you put this together,

 4 right?

 5           THE WITNESS:  I did.

 6           THE COURT:  Go on.

 7 BY MR. VELKEI:

 8      Q.   Can you identify one instance where PacifiCare

 9 paid pursuant to the terms of the fee schedule that you

10 created?

11      A.   I don't have an EOB with me, no.

12      Q.   Did you turn any of those examples over to the

13 Department in the context of the meetings you had with Ms.

14 Rosen?

15      A.   I did not.

16      Q.   Do you still have those documents?

17      A.   I don't.

18           MR. VELKEI:  No further questions.

19           THE COURT:  Anything further?

20                     REDIRECT EXAMINATION

21 BY MS. ROSEN:

22      Q.   Mr. Velkei asked you about checking directories,

23 but he was unclear as to whether it was a paper directory

24 you were supposed to be checking or the online directory.

25 Did you have any employees that checked the online
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 1 directories when you were receiving these?

 2      A.   Yes.

 3      Q.   I understand your testimony that you didn't check

 4 the online directory.  What did your employee tell you about

 5 the online directory and whether he could find Dr. Griffin

 6 in the directory?

 7           MR. VELKEI:  Objection; hearsay.

 8           THE WITNESS:  He said, Kim, remember, we did check

 9 the directories and we weren't there.

10           MS. ROSEN:  Thank you.

11                     RECROSS-EXAMINATION

12 BY MR. VELKEI:

13      Q.   When he said, "Kim, remember, we checked the

14 directories," when did he say this to you?

15      A.   Recently.

16      Q.   So you don't recall him coming to you at the time

17 he allegedly did this?

18      A.   No.

19           MR. VELKEI:  No further questions.

20           THE COURT:  Anything further?

21           MS. ROSEN:  No.

22           THE COURT:  May this witness be released?

23           MR. VELKEI:  Yes, Your Honor.

24           THE COURT:  You are free to go or remain if you

25 wish.  Thank you for being here so long.
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 1           (Discussion held off the record.)

 2           THE COURT:  Thank you very much.  We'll go off the

 3 record today and we'll start tomorrow morning at 9:00.

 4           (The proceedings were adjourned at 3:30 p.m.)

 5                           --oOo--
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 1                    REPORTER'S CERTIFICATE

 2           I, Dynele Simonov, CSR No. 11211, a Certified

 3 Shorthand Reporter, certify:

 4           That the foregoing proceedings were taken before

 5 me at the time and place therein set forth, at which time

 6 the witness was put under oath by me;

 7           That the testimony of the witness, the questions

 8 propounded, and all objections and statements made at the

 9 time of the examination were recorded stenographically by me

10 and were thereafter transcribed;

11           That the foregoing is a true and correct

12 transcript of my shorthand notes so taken.
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16           I declare under penalty of perjury under the laws
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 1 Wednesday, January 27, 2010         9:04 o'clock a.m.

 2                        ---o0o---

 3                  P R O C E E D I N G S

 4      THE COURT:  We'll go on the record.  This is

 5 before the Insurance Commissioner of the State of

 6 California in the matter of PacifiCare Life and Health

 7 Insurance Company.  This is OAH Case No. 2009061395,

 8 Agency No. UPA 2007-00004.  Today's date is January

 9 27th, 2010 in Oakland.

10          Counsel are present.  Respondent is here in

11 the person of Sue Berkel.

12          And we're going to start by cleaning up as

13 much of the evidence as we can.

14      MR. VELKEI:  Your Honor, should we just start with

15 the exhibits from yesterday?

16      THE COURT:  Yes.  Let me get my papers.

17      MR. STRUMWASSER:  When you're ready to talk about

18 trade secrecy issues, I have things to say about that.

19      THE COURT:  I understand.  After we move whatever

20 we have left in, I have a list of all the exhibits we

21 need to talk about.  My list might not be perfect.  So

22 I'm also relying on you, and then we're going to talk

23 about those.

24          So yesterday, everything is in -- 511 [sic] is

25 in.  Then starting with 512, we need to deal with
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 1 until -- excuse me -- 5112 until 5123.  So are you

 2 moving those in?

 3      MR. VELKEI:  Yes, your Honor.

 4      THE COURT:  Any objection to 5112?

 5      MR. STRUMWASSER:  We appear to be bereft of the

 6 copies.

 7      THE COURT:  I'm sorry.  I think there were copies

 8 up there, and somebody took them.  Do you have them?  I

 9 saw somebody come up here and pick them up.  Maybe you

10 have an extra set.

11      MR. VELKEI:  Yeah.  Let me just loan this set to

12 you.  In the meantime, we'll figure out what happened

13 to the ones on the witness stand.

14      THE COURT:  One of your gentlemen came and picked

15 them up.

16      MR. VELKEI:  Okay.  In the meantime, we've got a

17 set of the exhibits here.

18      MS. ROSEN:  We still have 5110 outstanding, I

19 believe.

20      THE COURT:  I'm going to take that up in a minute.

21          So I asked if you're going to move into

22 evidence 5112 through 5123.  And the answer was yes.

23          So any objection to 5112?

24      MS. ROSEN:  No, your Honor.

25      THE COURT:  All right.  That will be entered.
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 1          (Respondent's Exhibit 5112 admitted into

 2           evidence)

 3      THE COURT:  5113?

 4      MS. ROSEN:  No, your Honor.

 5          (Respondent's Exhibit 5113 admitted into

 6           evidence)

 7      THE COURT:  5114?

 8      MS. ROSEN:  No, no objection.

 9          (Respondent's Exhibit 5114 admitted into

10           evidence)

11      THE COURT:  5115?

12      MS. ROSEN:  With the understanding that it hasn't

13 been authenticated.

14      THE COURT:  Okay.  Subject to a motion to --

15      MR. STRUMWASSER:  Strike.

16      THE COURT:  -- strike.  Is that all right?

17      MR. VELKEI:  I guess so.  Although the witness

18 said this came from files because it was faxed from her

19 office.  So I think that was sufficient authentication.

20      MS. ROSEN:  No, that's not what the testimony was.

21      MR. VELKEI:  It is what the testimony was.  The

22 fax number right here is from Children's Cardiology.

23      THE COURT:  She did say that that was her fax

24 number.

25      MS. ROSEN:  That's true.
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 1      MR. KENT:  I think your concern, your Honor, is --

 2 if I'm reading between the lines, is we need to put on

 3 a witness to say that that's the fee schedule that

 4 corresponds to the contract.

 5      THE COURT:  That would be helpful.

 6      MR. VELKEI:  Sure.

 7      THE COURT:  So subject to that, I'm going to enter

 8 it into evidence.

 9      MR. VELKEI:  Thank you, your Honor.

10          (Respondent's Exhibit 5115 admitted into

11           evidence)

12      THE COURT:  5116?

13      MS. ROSEN:  No objection.

14      THE COURT:  Entered.

15          (Respondent's Exhibit 5116 admitted into

16           evidence)

17      THE COURT:  5117?

18      MS. ROSEN:  No objection.

19      THE COURT:  That will be entered.

20          (Respondent's Exhibit 5117 admitted into

21           evidence)

22      THE COURT:  5118?

23      MS. ROSEN:  No objection.

24      THE COURT:  That will be entered.

25          (Respondent's Exhibit 5118 admitted into
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 1           evidence)

 2      THE COURT:  5119?

 3      MS. ROSEN:  No objection.

 4      THE COURT:  That will be entered.

 5          (Respondent's Exhibit 5119 admitted into

 6           evidence)

 7      THE COURT:  5120?

 8      MS. ROSEN:  No objection.

 9      THE COURT:  That will be entered.

10          (Respondent's Exhibit 5120 admitted into

11           evidence)

12      THE COURT:  5121?

13      MS. ROSEN:  No objection.

14      THE COURT:  That will be entered.

15          (Respondent's Exhibit 5121 admitted into

16           evidence)

17      THE COURT:  5122?

18      MS. ROSEN:  No objection.

19      THE COURT:  And 5123?

20      MS. ROSEN:  No objection.

21      THE COURT:  Those will be entered.

22          (Respondent's Exhibits 5122 and 5123

23           admitted into evidence)

24      THE COURT:  So 5110, are you going to offer that?

25      MR. VELKEI:  You know, I'm going to withdraw, your
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 1 Honor.  I'm a little embarrassed.  They weren't

 2 together.  And I figured that out aftwards, so I

 3 apologize for any inconvenience that may have caused.

 4      THE COURT:  It's all right.

 5          I assume you have no objection?

 6      MS. ROSEN:  No objection.

 7          You don't want to do the last four exhibits?

 8      THE COURT:  They're in.

 9      MR. VELKEI:  They're already entered.

10      MS. ROSEN:  They're already in?  Okay.

11      THE COURT:  Yes.

12          All right.  So let's back up a little.  I have

13 266 that needs redaction.  Did that ever materialize?

14      MR. VELKEI:  It's a Department exhibit.

15      MR. STRUMWASSER:  Is that the one where they have

16 the personnel issue, the HR issue?

17      MR. VELKEI:  No, I think that one was marked

18 confidential.  I think it may have just been a

19 reference.

20          Yes.  There was an HR issue associated with an

21 employee.

22      THE COURT:  Correct.  So you had indicated you

23 wanted to redact it.  The other thing, of course, we

24 could do is make it confidential.

25      MR. STRUMWASSER:  We would prefer to have it
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 1 redacted, your Honor.

 2      MR. VELKEI:  We don't have a problem with that.

 3 We can get that done by the noon hour and bring it

 4 back.

 5      THE COURT:  Okay.

 6          Then 267, you were going to give me a clean

 7 copy if you could.  Is that possible, or did we decide

 8 you can't do that?

 9      MR. VELKEI:  I haven't looked, your Honor.  And I

10 apologize, but I will get on that today and get back to

11 you tomorrow.  I just have to look in the database and

12 see if we can find one.  Forgive me.

13      THE COURT:  So the exhibits that I have

14 outstanding -- I'm just doing this because it's

15 shorter, for PacifiCare are 5046, 5055, 5062, 5091,

16 5- -- 5110 and 5111.

17      MR. STRUMWASSER:  Aren't those two resolved now?

18      THE COURT:  I don't know.

19      MS. ROSEN:  5110 is resolved, and 5111 is

20 resolved.

21      THE COURT:  All right.  5046 is -- here's 5011.

22          So 5011 [sic] is resolved because we're going

23 to make it confidential, right?  Is that right?

24      MS. ROSEN:  Right.  That's the contract, right?

25      THE COURT:  Yes.
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 1      MR. GEE:  Do you mean 5111?

 2      MS. ROSEN:  5111 is confidential.  We've agreed.

 3      THE COURT:  We may have to do this in a different

 4 order.

 5      MR. VELKEI:  Your Honor, if we have another

 6 copy --

 7      THE COURT:  No.  That won't help.  I have to have

 8 the right copy.  Here I thought I had it --

 9          Why don't we pull out the ones that you're

10 considering trade secret, I guess, and just do it.

11          What happened to 5, 6, 8, 9, 10 and 11?  What

12 happened to those?  I had a question about

13 confidentiality on that.  And that might have been

14 resolved, but I don't have a note that it was.

15      MR. VELKEI:  First one is 5, your Honor?

16      THE COURT:  Yes.  5 is the e-mail chain from

17 2/20/07.  And 6 is a preexisting condition work plan.

18          Do you consider 5 to continue to be

19 confidential?

20      MR. VELKEI:  I think the answer is on 5, no, your

21 Honor, subject to the same conditions.

22          On 6, however, it's a remediation plan.  It

23 implicates settlement and remediation, so we would want

24 it to continue to be confidential, sort of in that

25 second bucket on the chart that we previously
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 1 submitted.

 2      MR. STRUMWASSER:  I'm sorry.  Say again?  I didn't

 3 understand that.

 4      MR. VELKEI:  It deals with remediation efforts.

 5      THE COURT:  He's saying it's not because it's

 6 trade secret but because it's remediation.

 7      MR. STRUMWASSER:  What's the --

 8      THE COURT:  It's Exhibit 6.

 9      MR. STRUMWASSER:  I understand that.  If it's a

10 question about settlement, I understand that's an

11 issue.  And your Honor has spoken on that.  But if it's

12 a question of remediation, I don't understand

13 remediation to be a privilege.

14      MR. VELKEI:  I consider it to be in the context of

15 settlement.  We're attempting to resolve issues with

16 the Department.  We're working out plans.  There are

17 potential admissions in there.  And the point of these

18 documents is to encourage respondents like ourselves to

19 be forthcoming with information and try to resolve

20 issues.

21      MR. STRUMWASSER:  There's actually some law on

22 this.

23      THE COURT:  Wait.  This was submitted in the

24 course of the audit?  I guess you call it a market

25 conduct exam?
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 1      MR. VELKEI:  Yes, your Honor.

 2      MR. STRUMWASSER:  No, no.  Market conduct exam was

 3 later.

 4      MR. VELKEI:  Well, it was subject to the

 5 investigation by the Consumers Claim Services Bureau,

 6 which began -- there was a year period where the Claims

 7 Services Bureau launched an investigation.  This was in

 8 connection with that investigation and disclosures that

 9 the company made with regard to certain issues they

10 were having.

11      MR. STRUMWASSER:  This is their remediation plan.

12 This is not something that was prepared for submission

13 in settlement.  This predates any settlement

14 discussions.  It predates the OSC.

15      THE COURT:  I think that's right.  This was not

16 prepared in contemplation of settlement.  And if there

17 are admissions, there are admissions.  I'm not going to

18 deem this confidential, but I'm not going to -- I don't

19 want this going out anywhere until we're finished with

20 this.

21      MR. STRUMWASSER:  That's the same thing as

22 everything else, right?

23      THE COURT:  Yes, yes.

24      MR. VELKEI:  Your Honor, if I could address one

25 issue with you?
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 1      THE COURT:  Sure.

 2      MR. VELKEI:  I think there's been this assumption

 3 that either there's trade secrets or settlement or it's

 4 off the table.  And I don't think it's accurate.

 5          I do know that the Court raised concerns about

 6 in the protective order it very clearly says sensitive

 7 information, confidential information, trade secrets.

 8 It is much broader than simply trade secrets.

 9      THE COURT:  Okay.  You consider this to be

10 sensitive?

11      MR. VELKEI:  Yes.

12      THE COURT:  That's why I ordered it not be

13 disseminated.  But I don't believe it's actually to be

14 confidential and stuck in an envelope.  I don't think

15 that's the kind of thing this is.

16      MR. VELKEI:  Your Honor, just on the broader

17 issue, though, going beyond this document, we've

18 submitted case law that makes very clear that you don't

19 have to show trade secrets to make something sealed.

20 And this may not be the right exemplar for that.

21      THE COURT:  Right.  And I'm willing to seal some

22 other things, but I don't think this is one of them.

23          7 is not an issue, right?

24      MR. KENT:  Your Honor, one of the complicating

25 factors on 6, for example, is we had a 2006 market
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 1 conduct exam which was still in process at the time

 2 that this document was prepared.  And I believe that

 3 these issues -- some of these issues that are addressed

 4 in this document are related to our conversations with

 5 the Department in the course of that exam, in part

 6 about issues the Department raised during that exam so

 7 that, in fact, it would be a type of settlement

 8 discussion.

 9      MR. STRUMWASSER:  There was no accusation filed.

10 If Mr. Kent is right, every consumer complaint is

11 confidential.

12      MR. VELKEI:  The only other comment I want to make

13 on this, your Honor, is that --

14      THE COURT:  I'll tell you what.  I understand that

15 you don't like my ruling, you're objecting to it.  You

16 want to put it in writing, I'll review it.  But right

17 now that's my ruling.

18      MR. VELKEI:  Okay.

19      THE COURT:  So the next one is 8.  All right.  I

20 am concerned about this one.

21          Did you want to talk about this?

22 Mr. Strumwasser, I think that this does contain

23 material that I can understand --

24      MR. STRUMWASSER:  There's three pages at issue

25 here, right?
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 1      THE COURT:  Yes.

 2      MR. STRUMWASSER:  What are the three pages, your

 3 Honor?

 4      THE COURT:  I don't remember now.

 5      MR. STRUMWASSER:  To the extent this is about the

 6 level of their business, I mean, for example --

 7 actually, to do this sensibly we need a list of the

 8 pages that are at issue.  Here they are.

 9          So the first issue is Page 10, your Honor?

10      THE COURT:  Is that right?

11      MR. VELKEI:  No.  The first issue is Page 4, that

12 I see, talking about data, about the network and

13 overlap between PacifiCare --

14      THE COURT:  Right, right, right.

15      MR. STRUMWASSER:  May I -- the CTN network, the

16 provider network is quintessentially public

17 information.  It's of no value if it isn't public

18 information.  We had books about them here yesterday.

19      MR. VELKEI:  We had references to the CTN network.

20 This is confidential data related to the overlap,

21 number of doctors -- I mean, this is dealing with a

22 particular issue --

23      MR. STRUMWASSER:  Four years ago.

24      MR. VELKEI:  Excuse me, Mr. Strumwasser.  This

25 information is not confidential -- or is not public.
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 1 If you have something that suggests that it is, please

 2 let me see it.  But we submitted a declaration of

 3 Ms. Monk --

 4      THE COURT:  Okay.  You know, I'm going to mark

 5 this one confidential.

 6      MR. STRUMWASSER:  That's the entire document, your

 7 Honor?

 8      THE COURT:  The entire document.  I can't deal

 9 with it by page.  If you object, you want to continue

10 to object, put it in writing.

11      MR. STRUMWASSER:  Very well.

12      THE COURT:  This was a slide presentation that was

13 made during the market conduct exam to the

14 Department, 9.  Why is this confidential?

15      MR. VELKEI:  Just one second, if you don't mind,

16 your Honor.

17          I think we're okay just removing

18 confidentiality subject to the condition that it not be

19 used outside this proceeding.

20      THE COURT:  All right.

21          10, why is 10 confidential?

22      MR. STRUMWASSER:  This is a CDI document?

23      THE COURT:  Yeah.

24      MR. VELKEI:  I think it's okay, your Honor, to

25 remove.
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 1      THE COURT:  I'm removing it as confidential.

 2          11?

 3      MR. STRUMWASSER:  That was a CDI?

 4      THE COURT:  Unless you want it to be

 5 confidential --

 6      MR. STRUMWASSER:  No, thank you.

 7      THE COURT:  I assumed you didn't.

 8          Exhibit 11, this is also a CDI document.

 9      MR. VELKEI:  I think concern on Pages -- starting

10 on 17546, this is a document that he provided that

11 talks about policies and procedures, how we're changing

12 our policies, identifies particular employees related

13 to things.

14      THE COURT:  I'm not going to make it confidential.

15 If you want to continue to object, you can put it in

16 writing.  I don't see anything that wasn't done

17 directly through the Department.

18      MR. VELKEI:  Understood, your Honor.

19      THE COURT:  So that's not confidential.  All

20 right.

21          The next set -- so I don't have any other

22 things that are at issue until 127.  And that is the

23 request for the files to be pulled.  I'm not sure

24 even -- regardless of how I rule, I'm not sure why that

25 wouldn't be entered into evidence when we're thinking
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 1 about it.

 2      MR. VELKEI:  Right.

 3      THE COURT:  It's not for the proof of any matter

 4 or anything like that.  Seems like it needs to be in

 5 evidence as part of the record.

 6      MR. STRUMWASSER:  That's right.  We're not asking

 7 you to make any findings based on it.

 8      THE COURT:  So unless I hear any objection, I'm

 9 going to enter it as part of the record, not for any --

10      MR. VELKEI:  Your Honor, would it be okay if we

11 just redacted out the adjudication codes at the very

12 end, just use a Sharpie?  It's got --

13      THE COURT:  These things?

14      MR. STRUMWASSER:  What are they?

15      THE COURT:  Do you see, at the end?

16      MR. STRUMWASSER:  I understand, but --

17      MR. VELKEI:  Adjudications codes, correspondence,

18 certain pricing.  We're fine --

19      THE COURT:  Do you need them?

20      MR. STRUMWASSER:  No.

21      MR. VELKEI:  Thank you, your Honor.

22      THE COURT:  All right.  Not a problem.

23          (CDI Exhibit 127 admitted into evidence)

24      THE COURT:  126 is also not in evidence.  I missed

25 that.
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 1          Same thing?

 2      MR. KENT:  It's the same thing, I believe, as the

 3 next one, the testimony about the --

 4      THE COURT:  So you're okay with me putting 126 in,

 5 not proving anything, just part of the record?

 6      MR. KENT:  No objection.

 7      THE COURT:  So 126 will be entered.

 8          (CDI's Exhibit 126 admitted into evidence)

 9      THE COURT:  So the next one I have is 155, and

10 that was not admitted because there was no foundation

11 to this document.  Have you changed your mind about

12 objecting to this?

13          155, any objection?

14      MR. VELKEI:  Your Honor, I don't think anybody has

15 seen this before, so....

16      THE COURT:  So you still need a foundation for

17 this?

18      MR. STRUMWASSER:  Apparently.

19      THE COURT:  Okay.

20          Okay.  The next one I have on the list is 168.

21 Why?

22      MR. VELKEI:  Maybe because it hadn't been

23 redacted?  It was resubmitted with the --

24      THE COURT:  Yes, maybe that was it.  So I should

25 take those off.  All right.  I think that was it.  Any
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 1 objection, then, to 168 going in?  It looks redacted

 2 now.

 3      Mr. VELKEI:  No, your Honor.

 4      THE COURT:  All right.  That will be entered.

 5          (CDI's Exhibit 168 admitted into evidence)

 6      THE COURT:  The next one I have is 234.  This is a

 7 redaction problem?  No.  What was the problem with 234?

 8      MR. VELKEI:  We're checking, your Honor.

 9      THE COURT:  Okay.

10      MR. KENT:  This may come in.

11      THE COURT:  All right.

12          (CDI's Exhibit 234 admitted into evidence)

13      MR. STRUMWASSER:  So I understand, the

14 confidentiality stamp is coming off?

15      THE COURT:  Yes.  And I've entered 234 into

16 evidence.

17          The next one I think you wanted to look at was

18 239.

19      MR. VELKEI:  We can remove confidentiality, your

20 Honor.

21      THE COURT:  I think that was just that day you

22 wanted to look at them.

23      MR. KENT:  Yes.

24      THE COURT:  240 and 241, in that group.

25      MR. VELKEI:  I think it would just be that second
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 1 page, your Honor.

 2      THE COURT:  Okay.  And the reason for the second

 3 page?

 4      MR. KENT:  My suspicion is, when I looked at this,

 5 I couldn't read it before.  I didn't know what it was.

 6      THE COURT:  So we're going to take the

 7 confidentiality designation off this?

 8      MR. KENT:  Give me just a second.

 9          Yeah, it's okay.

10      THE COURT:  It's okay?  So this one is not

11 confidential?

12      MR. KENT:  Correct.

13      THE COURT:  Then 241 is not in here.  So you have

14 to give me a minute.

15          So 241, this is --

16      MR. KENT:  Right, the charts.

17      MR. STRUMWASSER:  We'll say this.  We probably

18 will be asking your Honor for findings on exactly this

19 topic.

20      THE COURT:  I can make findings.  It's going to go

21 into evidence.  I'm not going to not put it in

22 evidence.  To me, that's not the issue.  And I can make

23 findings on it.

24      MR. VELKEI:  These are just internal company

25 metrics, your Honor, that are kept confidential.
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 1      MR. STRUMWASSER:  What is the competitive of that?

 2      THE COURT:  Why is it sensitive?

 3      MR. VELKEI:  I think all of this, health insurance

 4 companies protect this information.  They go through a

 5 lot of expense to create it.  And I think they would

 6 all like to know what the others are doing with this

 7 kind of information.  Internal metrics that relate to

 8 processes and policies are highly protected from

 9 competitors, amongst others.

10      MR. STRUMWASSER:  But the question is, if this

11 information were to arrive on the desk of the president

12 of Blue Shield, what exactly would this person do with

13 it that would be of harm to --

14      MR. VELKEI:  It could be utilized against -- it

15 could be utilized in some public way against PacifiCare

16 or United to compare, and the competition -- "We do

17 better than United on these kinds of metrics" that are

18 internal and not published anywhere.

19      THE COURT:  I'm going to make it confidential.  I

20 will make findings on it.  I know you're objecting.

21 You can put it in writing.  I just -- I can see the

22 problem.

23          But it's in evidence, and I will make findings

24 based on it.  I can open the envelope.

25      MR. STRUMWASSER:  I don't want to start anything,
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 1 but the danger is the finding itself reflects the --

 2      THE COURT:  Well, they'll have to live with that.

 3 The decision will be public record, and if I make those

 4 findings, that's the way it goes.  And anybody

 5 reviewing it can look in the envelope.  So --

 6      MR. STRUMWASSER:  I understand.

 7      MR. VELKEI:  We understand as well, your Honor.

 8      THE COURT:  It's not as confidential as you might

 9 think.

10          So the next issue is 269.

11      MR. VELKEI:  Your Honor, the next one I have is

12 250.  And that was based on something -- information

13 given yesterday or the last couple of days.

14      THE COURT:  That's the network overview, 250.  I

15 thought we put that in.

16      MR. VELKEI:  I'm not sure how the Court has

17 treated that.

18      THE COURT:  It's not here, so it must be --

19      MR. KENT:  They're a series, 250 through 254.

20      THE COURT:  And actually, 227.  227 is in

21 evidence, but I have a note that there's a

22 confidentiality issue.

23      MR. VELKEI:  Same kind of internal metrics, your

24 Honor.  But I think these are related to the other

25 document, frankly, just more detailed.
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 1      THE COURT:  All right.

 2      MR. VELKEI:  If it makes it easier for the Court,

 3 we could just use red Pendaflex folders, so it's easier

 4 for you to access the documents.  And we can share a

 5 separate --

 6      THE COURT:  Maybe later if we end up putting this

 7 stuff in a file cabinet which we can then ship back to

 8 the Department.

 9          So you asked me about 250.

10      MR. VELKEI:  I think 250, 251, 252 and 253, just a

11 bunch of internal metrics.  It's got a lot of data.

12      MR. STRUMWASSER:  A lot of data.  I don't think

13 it's metrics at all.  250 is --

14      THE COURT:  Let me look at it.  I have 250.  I put

15 "May be confidential."

16          What's the issue?

17      MR. VELKEI:  I focus on the back half, your Honor.

18 So if you turn to Page 370183, those kind of charts,

19 the next four pages.  I don't think we're as concerned

20 as some of the other things.

21      THE COURT:  Well, why don't we not make this

22 confidential but subject to it's not going to go flying

23 around anywhere.

24      MR. STRUMWASSER:  Your Honor, I'd like to make a

25 charitable contribution here.
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 1      THE COURT:  You think it should be?

 2      MR. STRUMWASSER:  I just think the last page

 3 should be.  It talks about their business planning.

 4 It's dated information, but I think they're entitled to

 5 having that page protected.

 6          And maybe the next thing -- I don't even know

 7 if we need the last two pages.

 8      THE COURT:  Do you want to just take them off?

 9 That would be all right with me.

10      MR. STRUMWASSER:  Let's just go ahead and leave it

11 in and make it --

12      THE COURT:  Confidential?

13      MR. STRUMWASSER:  Put it in an envelope, yeah,

14 with the understanding on the record that it's --

15      THE COURT:  It's the last two pages.  Right.

16          Is that all right with you, Mr. Kent?

17      MR. KENT:  It's fine, your Honor.

18      THE COURT:  I think I need -- we're up to 250- --

19      MR. VELKEI:  251.

20      THE COURT:  Yes, 251.  The danger is no one can

21 read it.  Same with 252.

22      MR. VELKEI:  This is budgeting forecast, internal

23 metrics, sort of the height of internal confidential

24 information that has value to the company from not

25 being published.
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 1      MR. STRUMWASSER:  Before we go further, I have a

 2 pitch I'd like to make.

 3      THE COURT:  Sure.

 4      MR. STRUMWASSER:  We referred in our last memo on

 5 the subject to the PacifiCare annual report.  And I

 6 provide this because our point is this is not Intel,

 7 this is not Coca-Cola with a formula.  This is a

 8 company that has -- goes through a regulatory process

 9 that makes all of its internal performance --

10      MR. VELKEI:  No, it doesn't.

11      MR. STRUMWASSER:  -- virtually all of its internal

12 performance of this kind public.

13      THE COURT:  Is this public record?

14      MR. STRUMWASSER:  Absolutely.  This was all

15 downloaded off the Department's Web site.  These are

16 annual statements that are obliged to be filed by every

17 insurance company.

18      MR. VELKEI:  No.  This is actually filed -- it's

19 required by the SEC as well, your Honor.  This kind of

20 public information is very different from what's in

21 these.  We don't publish budgets and forecasting of how

22 we're doing In connection with, you know, future

23 revenue streams, in terms of layoffs, whatever it may

24 be.  That is not information that's ever published.

25 It's highly sensitive.  This is not the kind of
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 1 information that ever makes its way into public

 2 reports.

 3      THE COURT:  Are you representing, Mr. Strumwasser,

 4 that this material is in here?

 5      MR. STRUMWASSER:  Some of that material is in

 6 here.  But I'm also representing -- and Mr. Velkei has

 7 again made up a fact.

 8          This is not an SEC report.  This is filed with

 9 the Department of Insurance.  I think it's clear from

10 the front of it.  But it's also -- this all was

11 downloaded from the Department of Insurance Web site

12 pursuant to the Insurance Code.

13          This information tells you that -- if you just

14 look at the third page and the fourth page, you have a

15 balance sheet of the company every year, the current

16 year and the previous year.  Page 5 has an income

17 statement.  Page 6 has cash flows.

18      MR. VELKEI:  It's all publicly available to --

19      THE COURT:  Let him finish.

20      MR. VELKEI:  Excuse me.

21      MR. STRUMWASSER:  The succeeding pages show the

22 sources of investments and the investment income.

23 There are -- Pages 11 and 12 show the expenses by

24 category.  Pages 13 and -- now you're into reserving.

25 There is -- starting on Page 17, you have the number of
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 1 claims paid by category.  There is information about

 2 premiums broken down by category of business, by line

 3 of business.

 4          This is -- these -- you know, this is not a

 5 question of Office Depot deciding they're going to go

 6 into a new market and keeping it secret to people until

 7 they open a store.  These data are all publicly

 8 available.

 9          And what you have in Exhibit 251 and 252 are

10 four- and five-year-old documents projecting what their

11 expenses are going to be for two, three, and four years

12 ago.  We actually have the actual expenses.  So there

13 is just no competitive effect from making this

14 information public.

15      THE COURT:  Mr. Velkei, what is the competitive

16 effect of making these public?

17      MR. VELKEI:  First of all, these are what are

18 called synergy report cards, which were basically

19 measuring the success of the acquisition in terms of

20 the approaches that were being taken, budgeting with

21 regard to what they were going to do, where money was

22 going to be spent.  That kind of information is never

23 made public.

24          The information Mr. Strumwasser is talking

25 about is made in SEC filings, income/expense.  They
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 1 have to by law do that, not just with the Department

 2 but with the SEC.

 3          This is very different.  And I think the fact

 4 that, when you asked Mr. Strumwasser, "Are you saying

 5 the information in this exhibit is in this document?"

 6 his answer was not yes.

 7      THE COURT:  I'm going to make these two

 8 confidential.  However, I will take official notice of

 9 anything you need me to that's public record.  And you

10 can supply that material to me, and I'm happy to do

11 that.

12          So if you need any of this for your findings

13 as official notice, if it's on the Web site, I will

14 take official notice of that.

15      MR. VELKEI:  We would have no objection then.

16      MR. STRUMWASSER:  This is also information that

17 will be given to experts who will be testifying.

18      THE COURT:  Well, you can do that.  This

19 designation does not preclude you from doing that.

20 Thank you for bringing that up because obviously I

21 don't want to stop that kind of dialog.

22      MR. VELKEI:  We agree as well, your Honor.

23      THE COURT:  Okay.  I believe the only people that

24 don't get access when I do this is the public on a

25 public records request.  I believe that the Insurance
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 1 Commissioner gets to look at it in making a decision.

 2 I get to look at it in making mine.  Your experts can

 3 look at it in making whatever testimony they need to.

 4      MR. STRUMWASSER:  First of all, I want to be

 5 clear.  We are here defending the value of a public

 6 record in a public proceeding.  But it also greatly

 7 complicates the briefings question.

 8      THE COURT:  I don't feel that way.  You can refer

 9 to it in your briefings.  But if you do need me to take

10 official notice, just let me know what you need to take

11 official notice of.  Both sides.  And I'll do that.

12 All laws, rules, regulations, all material that's

13 public record, part of the Department, all that's

14 public record, is officially noticeable.

15          So where are we?  Okay.  253.

16      MR. VELKEI:  Your Honor, I'm just looking in the

17 document to see if there's any kind of confidentiality

18 provision.

19      THE COURT:  You said you wanted to look through

20 this one.

21      MR. VELKEI:  Right.  We don't have a strong

22 feeling, but to the extent there's a contractual

23 obligation not to make this public, I was just looking

24 for that, and I haven't frankly found it, to be honest.

25 Can we have until after lunch on this one?
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 1      THE COURT:  Yes.  And if we take the confidential

 2 designation off of this one, could somebody do that?

 3      MR. STRUMWASSER:  Sure.

 4      THE COURT:  Then just give it back to me.

 5      MR. STRUMWASSER:  In anticipation of that, your

 6 Honor, I'm going to have that done, and if it turns out

 7 that we'll have to give you another one --

 8      THE COURT:  Or if there's one page or something

 9 that you have a concern about, we could do that.

10          All right.  Then I have already designated 254

11 as confidential.  But there was an authentication issue

12 on this document.

13      MR. STRUMWASSER:  Ms. McFann testified that it is

14 what it purports to be.

15      THE COURT:  And you were going to look at that.

16      MR. KENT:  Well, she testified that, when she saw

17 this document, this type of document, it did not have

18 all these columns and she didn't know who had added the

19 additional columns.  I think that was the issue.

20          But subsequent to that, we looked into this,

21 so we don't have any objection at this point.

22      THE COURT:  So 254 is entered.

23      MR. VELKEI:  The only clarification on that, your

24 Honor, is I don't believe this was -- I think counsel

25 represented this was provided to the Department.  I'm
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 1 not sure that's accurate.  It's certainly a document

 2 that we produced, but I don't believe it is in fact the

 3 copy that was provided the Department.

 4      MR. STRUMWASSER:  254?

 5      MR. VELKEI:  We can talk offline.  I can explain

 6 to you what the issue is.

 7      MR. STRUMWASSER:  It's got your Bates numbers on

 8 it.

 9      MR. VELKEI:  We produced it.

10      THE COURT:  It's going to be confidential.  I'm

11 entering it into evidence.  If you gentlemen have some

12 different thing you need me to do with this, you let me

13 know.  Otherwise that's the ruling.

14          All right.  254 is entered.

15          (CDI's Exhibit 254 admitted into evidence)

16      THE COURT:  The next set is -- there's more over

17 here.

18          So on my list, I have 269.  But 260 is

19 also -- what about 260?  Because of the fee schedule.

20          So 260 is in evidence, but the question was

21 whether or not you wanted it to be confidential because

22 of the fee schedule.

23      MR. VELKEI:  We do, your Honor.

24      MR. STRUMWASSER:  May suggest that we just redact

25 the last column?
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 1      THE COURT:  That would be all right with me.

 2          Do you want to do that?  Or do you need the

 3 amounts?  You don't really need the amounts, right?

 4 You were being very careful about that.

 5      MR. KENT:  That's fine, your Honor.  We can just

 6 take that off.

 7      THE COURT:  All right.

 8      MR. STRUMWASSER:  That's just on the --

 9      THE COURT:  The two pages.

10      MR. STRUMWASSER:  -- the two pages.  And I don't

11 know whether anybody claims conversion factors on the

12 last page has any significance.

13      MR. VELKEI:  Where are you, Michael?

14      MR. STRUMWASSER:  The last page of 260.

15      THE COURT:  There's two pages with amounts.  And

16 conversion factors, that's the question he's having.

17 Do you want that removed?

18      MR. VELKEI:  Give us one second, your Honor, if

19 you don't mind.

20      THE COURT:  Sure.

21      MR. KENT:  The modifier should be redacted as

22 well.

23      THE COURT:  Any objection?

24      MR. STRUMWASSER:  No objection.

25      MR. VELKEI:  Just so we're clear, on 260 we're



2849

 1 going to redact out the last column, which is the

 2 pricing?

 3      THE COURT:  Yes, and the conversion factor.

 4      MR. VELKEI:  Thank you, your Honor.

 5      THE COURT:  The next I have is 269.  I think you

 6 were going to look into that one.  Actually, 269 I

 7 designated as confidential, but I haven't entered it

 8 into evidence.  Are you moving it in?

 9      MR. STRUMWASSER:  Yes.

10      THE COURT:  Any objection?

11      MR. VELKEI:  One second, your Honor.

12      MR. KENT:  This was the document I think

13 someone -- and it might have been the Court -- referred

14 to as an H and R nightmare.  This is individuals who

15 are --

16      THE COURT:  Yes.  I'm happy to make it

17 confidential, but are you moving it into evidence?

18      MR. STRUMWASSER:  Yes, your Honor.  We're talking

19 269?  Is that right?

20      MR. KENT:  Yes.  That's fine.

21      THE COURT:  269 will be entered and will be made

22 confidential.

23          (CDI's Exhibit 269 admitted into evidence)

24      THE COURT:  I think some of these we just didn't

25 get to.  I don't think they are big issues, but let's
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 1 see.

 2      MR. STRUMWASSER:  Moving 270, your Honor?

 3      THE COURT:  Any objection to 270?

 4      MR. VELKEI:  No objection, your Honor.

 5      THE COURT:  That will be entered.

 6          (CDI Exhibit 270 admitted into evidence)

 7      THE COURT:  Any objection to 271?

 8      MR. VELKEI:  No objection.

 9      THE COURT:  Any objection to 272?

10      MR. VELKEI:  No objection.

11      THE COURT:  Any objection to 273?

12      MR. VELKEI:  No.

13      THE COURT:  Any objection to 274?

14      MR. VELKEI:  No, your Honor.

15      THE COURT:  Any objection to 275?

16          I'm assuming you wanted to move all these in?

17      MR. STRUMWASSER:  Yes, your Honor.  I'm moving 269

18 to 280.

19      MR. VELKEI:  No, your Honor.

20      THE COURT:  275 is entered.

21          (CDI Exhibits 271 through 275 admitted into

22           evidence)

23      THE COURT:  276?

24      MR. VELKEI:  No objection.

25      THE COURT:  That will be entered.
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 1          (CDI Exhibit 276 admitted into evidence)

 2      THE COURT:  277?

 3      MR. VELKEI:  No objection.

 4      THE COURT:  278?

 5      MR. VELKEI:  No objection.

 6      MR. STRUMWASSER:  Excuse me.  What's our

 7 confidentiality status on 278?

 8      THE COURT:  It's not, so let me look at it.

 9          I did not.  I took the confidential -- it was

10 agreed that I could take it off.

11      MR. STRUMWASSER:  Good.  Thank you.

12      THE COURT:  278.

13          (CDI's Exhibits 277 and 278 admitted into

14           evidence)

15      THE COURT:  279?  You already agreed that it

16 wasn't confidential, so....

17      MR. VELKEI:  Okay.  No objection, your Honor.

18      THE COURT:  All right.

19          (CDI's Exhibit 279 admitted into evidence)

20      THE COURT:  280?

21      MR. VELKEI:  I think, if we could just note that

22 there's a document that corresponds to this that wasn't

23 put into evidence, but otherwise no objection.

24      THE COURT:  Is that in evidence, the corresponding

25 document?
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 1      MR. VELKEI:  It is not, as far as I know.

 2      MR. STRUMWASSER:  What's the -- I'm just not

 3 tracking.

 4      MR. VELKEI:  I believe there was an e-mail from

 5 Coleen Vandepas that had a number of questions.  And

 6 this is Ms. Norket's responses to those questions, but

 7 the actual e-mail with the questions was not included.

 8      MR. STRUMWASSER:  Got it.

 9      THE COURT:  282 is the next one I have.  Now, I

10 believe it's entered into evidence, but you wanted to

11 look at it to see if it was confidential.

12      MR. KENT:  I think parts of this involve current

13 business planning or business planning that's still

14 part of the --

15      THE COURT:  Is this 282?

16      MR. KENT:  Right.

17      MR. STRUMWASSER:  Exhibit 275?

18      MR. VELKEI:  282.

19      MR. STRUMWASSER:  Oh, yes.  Can we be shown where

20 the business planning stuff is?

21      MR. KENT:  I think starting at page -- Bates Page

22 9890, "Financial Forecasting."  That takes --

23      THE COURT:  I see this -- uh-huh.

24      MR. STRUMWASSER:  It's not the forecast.  It's

25 delivery times to be input into financial forecasting.
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 1      MR. KENT:  How about internal organization of the

 2 company, how it's changing, how policies are changing?

 3      MR. STRUMWASSER:  That doesn't really have any

 4 competitive significance.

 5      THE COURT:  Just articulate to me what would be

 6 the advantage for your competitor to get ahold of this.

 7      MR. KENT:  Well, I mean, if there's -- there's

 8 these various options about how you organize data flow.

 9 You could either copy it, or you could do a sales pitch

10 saying why Blue Cross or Blue Shield's own approach --

11      THE COURT:  Is better?

12      MR. KENT:  -- is better.

13      MR. STRUMWASSER:  I mean, you can organize it.

14 Whether -- I mean, the work flow pieces of this are so

15 specific that you would first have to duplicate their

16 system in order to -- for any of these issues to matter

17 to anybody.

18          It happens to be a very nice document that

19 identifies a lot of the terminology that's in this

20 case.  And I -- you know, I really think it's

21 farfetched to suggest that a competitor could benefit

22 from it.

23      THE COURT:  I'm going to enter it into evidence.

24 And for those matters in there that people can use to

25 compare, contrast, those are confidential.  And the
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 1 rest of it is not.

 2      MR. KENT:  Thank you, your Honor.

 3          (CDI's Exhibit 282 admitted into evidence)

 4      THE COURT:  I believe 288 is the next one.

 5          Now, I just want to make sure these are in

 6 evidence.  Yes, these are all in evidence [indicating].

 7          I think you wanted to check on this

 8 [indicating].

 9      MR. KENT:  This actually, as I understand it, was

10 a presentation to put together for the L.A. marketing

11 team, United's L.A. marketing team.  This is the

12 internal sales information or the Q and A's to

13 basically prepare sales staff that will be out selling

14 the product or products.

15      MR. STRUMWASSER:  This is about integration.  And

16 PacifiCare has now been purchased.  There's no

17 competitor to do that at any rate.  This is an

18 integration document, and there is no basis for

19 claiming any competitive advantage from knowing how

20 United integrated.

21      MR. KENT:  Well, maybe I wasn't being clear

22 enough.  As I understand, this was a presentation put

23 on for the greater L.A. sales team so that, when they

24 went out to sell insurance, United, PacifiCare

25 insurance products, they would have certain
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 1 foundational information --

 2      THE COURT:  I don't have that testimony.  You

 3 bring me that testimony, and I'll reconsider.  But

 4 right now my testimony I have was concerning Mr. Sing's

 5 contribution to this.

 6          And that was not at all the testimony.

 7      MR. KENT:  Understood.

 8      THE COURT:  So I'm going to admit this into

 9 evidence.  It's not confidential.  If you can convince

10 me otherwise at a later time, I'm happy to consider it.

11      MR. KENT:  Okay.  It's that there were certain

12 people like the Martin Sing's of the world who were

13 actually asked discrete questions that the answers made

14 their way back into this document.

15      THE COURT:  I understand, but we went over it.  At

16 this point, I don't have evidence of what you say.

17      MR. KENT:  Understood.

18      THE COURT:  So it's an open question.  Just don't

19 forget.

20      MR. VELKEI:  We won't.

21          (CDI's Exhibit 288 admitted into evidence)

22      THE COURT:  289 -- is another challenge to read.

23      MR. KENT:  These are internal, non-public metrics,

24 tracking the functionality of certain systems.

25      MR. STRUMWASSER:  This is an inventory of the
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 1 problems they've had and what they've done about it.

 2 This is just like every other e-mail that says, "Here's

 3 what went wrong and what we're doing about it."

 4      THE COURT:  It is.

 5          I'm going to enter it for now.  It's not going

 6 anywhere.

 7      MR. KENT:  Thank you, your Honor.

 8          (CDI Exhibit 289 admitted into evidence)

 9      THE COURT:  I'd like to finish a couple more

10 documents, but I think your witnesses are here.  So if

11 we could do that.

12          I believe that 291 was agreed to be

13 confidential?

14      MR. VELKEI:  My notes show that, your Honor.

15      MR. STRUMWASSER:  Yep.

16      THE COURT:  So I'm going to enter that in the

17 envelope and put it away.

18          (CDI Exhibit 291 admitted into evidence)

19      THE COURT:  And I also believe that 293 was agreed

20 to be confidential.

21      MR. STRUMWASSER:  That's right, your Honor.

22      MR. VELKEI:  That's correct.

23      THE COURT:  I'm going to do that the same way.

24          (CDI Exhibit 293 admitted into evidence)

25      THE COURT:  I believe that covers all of the
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 1 Department's documents.

 2          Does that seem right to you, or did I miss

 3 something?  There are still a couple of other minor

 4 issues, but not any of the Department's documents.

 5 Does that sound right?

 6      MR. GEE:  I think so, your Honor.

 7      THE COURT:  And it's the 5110 that was --

 8      MS. ROSEN:  Withdrawn.

 9      THE COURT:  I'm going to put it --

10      MR. STRUMWASSER:  I think you can return it.

11      THE COURT:  Can I return that to you?

12      MR. VELKEI:  Sure.  Thank you, your Honor.

13      THE COURT:  All right.  So there's still a couple

14 of things outstanding that you're going to get to me

15 hopefully by noon?

16          266, 267 need cleanup.

17      MR. VELKEI:  Yes, 266, 267, 127, 260 -- we'll get

18 you those four.

19      THE COURT:  And I handed you something, right?

20      MR. GEE:  I think 253, PLHIC was going to decide

21 if that was confidential.

22          And 127, that's our document.  We just entered

23 that.

24      THE COURT:  We did enter it.

25      MR. VELKEI:  253 is the network assets agreement,
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 1 CTN?

 2      THE COURT:  Yes.

 3      MR. GEE:  Yes.

 4      MR. STRUMWASSER:  Would your Honor like me to

 5 relieve you of that annual statement?

 6      THE COURT:  I don't know.

 7          Did you want me to take official notice of any

 8 of these documents in here?

 9      MR. STRUMWASSER:  I think we may, but it will be a

10 more targeted filing.

11      THE COURT:  Fair enough.

12          So we're going to have you call your next

13 witness, correct?

14      MR. STRUMWASSER:  Yes.

15          Can I have a break?

16      THE COURT:  Yes, yes.  How long do you need, ten?

17 Five?

18          (Recess taken)

19          (Mr. Velkei and Mr. Kent no longer present)

20      THE COURT:  All right.  We're back on the record.

21 You're calling your next witness.

22      MR. STRUMWASSER:  Thank, your Honor, the

23 Department calls Jake Cassady.

24      THE COURT:  All right.

25          Mr. Cassady, if you could come forward here.



2859

 1          (Witness sworn)

 2                      JACOB CASSADY,

 3          called as a witness by the Department,

 4          having been first duly sworn, was

 5          examined and testified as hereinafter

 6          set forth:

 7      THE COURT:  Please be seated.

 8          Please state your first and last name and

 9 spell them both for the record.

10      THE WITNESS:  Jacob Cassady, J-A-C-O-B,

11 C-A-S-S-A-D-Y.

12      MR. STRUMWASSER:  And your Honor, as will become

13 clear in a moment, Mr. Cassady is here as a PMK

14 subpoenaed by the Department for Johnson & Rountree

15 Premium.

16          And his counsel, Daniel J. Lowther, is present

17 and has apparently succeeded to a tenancy in common to

18 the other table.

19      MR. LOWTHER:  Good morning, your Honor.

20      THE COURT:  Good morning.

21      MR. McDONALD:  Your Honor, I would also like to

22 introduce to your Honor Felix Woo, who is one of my

23 partners who is here and may also be --

24      THE COURT:  Good morning, Mr. Woo.  I have seen

25 you come in and out.
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 1      MR. WOO:  Good morning, your Honor.

 2          DIRECT EXAMINATION BY MR. STRUMWASSER

 3      MR. STRUMWASSER:  Q.  Mr. Cassady, you are here

 4 pursuant to subpoena; is that correct?

 5      A.  Yes.

 6      MR. STRUMWASSER:  Your Honor, I'd like to have

 7 marked as our next in order a copy of the subpoena

 8 dated November 20, 2009.

 9      THE COURT:  You have to wait until I can get to

10 that page.

11          All right.  We are at 310.  The subpoena will

12 be marked as Exhibit 310.

13          (CDI Exhibit 310 marked for identification)

14      THE COURT:  Any objection?

15      MR. McDONALD:  No, your Honor.

16      THE COURT:  All right.  That will be entered.

17          (CDI Exhibit 310 admitted into evidence)

18      MR. STRUMWASSER:  Did I just hear the subpoena

19 moved into evidence, your Honor?

20      THE COURT:  Yes.

21      MR. STRUMWASSER:  Q.  Mr. Cassady, you recognize

22 this subpoena, do you not?

23      A.  I do.

24      Q.  It is pursuant to this subpoena that you have

25 appeared today?
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 1      A.  Yes.

 2      Q.  Are you the person most knowledgeable at

 3 Johnson & Rountree Premium regarding the contract

 4 between Johnson & Rountree Premium and PacifiCare Life

 5 and Health Insurance Company to collect alleged

 6 overpayments?

 7      A.  Yes.

 8      Q.  Do you know how that was determined that you

 9 were the person most qualified -- the person most

10 knowledgeable?

11      A.  I'm the business manager at Johnson &

12 Rountree.  The owner, although extremely knowledgeable

13 of the business itself, wouldn't be appropriate to

14 come.

15          I've worked very closely with UnitedHealthcare

16 and our vendor managers.  I feel and the vice president

17 and the owner feel that I'm the most knowledgeable.

18      Q.  Very good.  And turning to the subpoena,

19 Exhibit 310, I take it you're also familiar with the

20 request for documents that appears on the second page?

21      A.  Yes, I am.

22      Q.  Are you the person principally responsible for

23 producing those documents?

24      A.  Yes.

25      Q.  Are you aware that I received a series of
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 1 e-mails yesterday from your counsel, Mr. Lowther?

 2      A.  Yes.

 3      Q.  Is it your testimony that all of the

 4 responsive documents -- documents responsive to the

 5 subpoena were given to Mr. Lowther?

 6      MR. McDONALD:  Objection, your Honor.  Just so the

 7 record is clear, I understand that there was an

 8 exchange of correspondence between Mr. Lowther and

 9 Mr. Strumwasser narrowing what was requested in the

10 subpoena.

11          And rather -- and I think the question

12 therefore misstates the facts to the extent that it

13 suggests that what was produced was responsive

14 completely to what's stated on Page 2 of the subpoena.

15      MR. STRUMWASSER:  I'll rephrase.

16      THE COURT:  All right.

17      MR. STRUMWASSER:  Q.  You're aware of both the

18 subpoena description of documents and the

19 communications between your counsel and my office?

20      A.  Yes.

21      Q.  And is it your testimony that all of the

22 documents that were pursuant to the subpoena and those

23 communications responsive were given by you or by

24 somebody under your direction to Mr. Lowther?

25      A.  My understanding is the documents that were
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 1 provided meet your expectations clarified between

 2 communications with my attorney, Dan Lowther, and you.

 3      Q.  And yesterday was the first time any documents

 4 were produced to us; is that correct?

 5      A.  I'm not sure if Dan -- I don't know.

 6      Q.  Okay.  What did you say -- I'm sorry.  What

 7 did you say your job title was at Johnson & Rountree

 8 Premium?

 9      A.  The business manager.

10      Q.  How long have you been employed by Johnson &

11 Rountree Premium?

12      A.  Five years.

13      Q.  All the time in that position as business

14 manager?

15      A.  No.

16      Q.  What previous positions did you have?

17      A.  I've had several positions with Johnson &

18 Rountree.  I started as a collector on a different line

19 of business.  I held a sales position.  I was a client

20 contact for a different line of business and then

21 groomed for the role that I take now.

22      Q.  How long have you been the business manager?

23      A.  I would say about a year and a half.

24      Q.  So you joined the company in 2005; is that

25 right?
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 1      A.  Yes.

 2      Q.  And you've been business manager since, what,

 3 mid '08?

 4      A.  Yes.

 5      Q.  What are your responsibilities as the business

 6 manager?

 7      A.  Well, I run the -- I run the office.  I manage

 8 the 130 employees that we have.  I am, along with the

 9 vice president, the face of Johnson & Rountree when we

10 communicate with our clients.  And beyond getting into

11 the specifics, those are my primary duties.

12      Q.  To whom do you report?

13      A.  The owner, David Oldfield.

14      THE COURT:  Can you spell that?  I know "David" is

15 D-A-V-I-D, but....

16      THE WITNESS:  O-L-D-F-I-E-L-D.

17      THE COURT:  Thank you.

18      MR. STRUMWASSER:  Q.  Does he have any title other

19 than president -- excuse me -- other than owner,

20 rather?  Excuse me.

21      A.  No.

22      Q.  He's not the president also?

23      A.  I'm sorry.  I guess in your question, I --

24      Q.  I'm sorry.  I completely botched the question.

25 I'm sorry.  Let's start over.
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 1      A.  Sure.

 2      Q.  We know he's the owner.

 3      A.  Yes.

 4      Q.  He's also the president?

 5      A.  Yes.

 6      Q.  Those are his two titles?

 7      A.  Yes.

 8      Q.  What business is Johnson & Rountree in?

 9      A.  We are in debt recovery.

10      Q.  Would you be considered a collection agency?

11      A.  In some circles.

12      Q.  How many offices does Johnson & Rountree have?

13      A.  Johnson & Rountree has one office in Del Mar,

14 California.

15      Q.  And are the 130 employees there?

16      A.  No.  We have -- and it fluctuates, forgive

17 me -- roughly five people that telecommute.

18      Q.  So 125 and 5?

19      A.  Yes.

20      Q.  Does your staff at that location, at the

21 Del Mar location, do work for companies other than

22 insurance companies?

23      A.  No.

24      Q.  Does your staff at that location do work for

25 insurance companies other than UnitedHealthcare and its
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 1 affiliates?

 2      A.  Yes.

 3      Q.  Now, there was previously a company called

 4 Johnson & Rountree without the "Premium," right?

 5      A.  I'm not sure.  I don't know.

 6      Q.  As far as you know, there is no other Johnson

 7 & Rountree than Johnson & Rountree Premium today?

 8      A.  There is only one Johnson & Rountree Premium.

 9      Q.  You don't know of any other Johnson &

10 Rountree?

11      A.  Not personally, no.

12      Q.  Have you heard of another Johnson & Rountree?

13      A.  There was a Johnson & Rountree -- I don't

14 remember the last word.  David Oldfield purchased the

15 company from his stepfather.  Prior to that, it was

16 under a different name, but the name eludes me at this

17 point.

18      Q.  So Johnson & Rountree Premium is sort of the

19 successor to the business that Johnson & Rountree

20 conducted; is that fair?

21      A.  That's fair.

22      Q.  We should have said this earlier.  "Rountree"

23 has no "D" in it.

24      A.  Thank you, actually.

25      Q.  Mr. Cassady, just for ease then, when I refer
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 1 to Johnson & Rountree or even take liberty of saying

 2 "J&R," you and I will understand and it will be clear

 3 on the record that we're talking about Johnson &

 4 Rountree Premium.  Okay?

 5      A.  Sure.

 6      Q.  Is Johnson & Rountree incorporated?

 7      A.  I don't know.

 8      Q.  You don't know whether it's a corporation

 9 or --

10      A.  I don't know.

11      Q.  And does Mr. Oldfield own 100 percent of the

12 company?

13      A.  Yes.

14      Q.  Does Johnson & Rountree have any affiliates or

15 subsidiaries, affiliate companies or subsidiary

16 companies?

17      A.  Not that I'm aware of.

18      Q.  Does Johnson & Rountree hold any licenses to

19 do business in specific -- obviously you have a -- you

20 have your business license in Del Mar.  But does it

21 have any licenses with any entities that regulate the

22 kind of business you're in?

23      A.  There are requirements for collection agencies

24 to practice in states and required to get licenses to

25 collect in those states.
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 1      Q.  Is California one such state?

 2      A.  I don't know.

 3      Q.  So you don't know whether Johnson & Rountree

 4 holds any licenses from any state agencies?

 5      A.  I know that there are states that require

 6 licenses but I could not tell you which states at this

 7 point.

 8      Q.  The staff in Del Mar, does it pursue debts in

 9 states other than California?

10      A.  Yes.

11      Q.  Where else?

12      A.  All 50 states, including Puerto Rico.

13      Q.  Plus Puerto Rico?

14      A.  Plus Puerto Rico.

15      Q.  So you get licensed for whichever of the --

16 for any of the states that require licensing?

17      A.  Yes.

18      Q.  We have not been provided any contracts

19 between Johnson & Rountree and PacifiCare.  Am I

20 correct in understanding that Johnson & Rountree

21 services for PacifiCare are performed under J&R's

22 contract with UnitedHealthcare Services, Inc.?

23      A.  That's correct.

24      MR. STRUMWASSWER:  I'm going to do some heavy

25 lifting here now.
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 1          Your Honor, I'm going to ask to have marked as

 2 311 a June 2005 contract between Johnson & Rountree and

 3 UnitedHealthcare.

 4      THE COURT:  All right.  The date on the top is

 5 June 2nd, 2005.

 6          (CDI Exhibit 311 marked for identification)

 7      MR. McDONALD:  Your Honor, if I might make a

 8 comment at this point, this contract, and I think to

 9 the extent Mr. Strumwasser intends to enter other

10 similar contracts, we believe should be designated

11 confidential.  They contain, I think, sensitive

12 information regarding compensation arrangements and

13 other information that I think both PacifiCare and I

14 believe Johnson & Rountree would consider to be

15 proprietary and non-public.

16      THE COURT:  Any objection?

17      MR. STRUMWASSER:  If it's merely the pricing

18 information -- and I think that may be all it is --

19 that's a simple redaction on one of the pages.

20      THE COURT:  Well, you want to discuss at lunch and

21 come back?  Because if we do that, that would be great.

22      MR. STRUMWASSER:  And while we're in the

23 paper-drive mode here --

24      THE COURT:  Looks like it's actually more than one

25 page though, 68, 69, 70 and some other pages.  But if
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 1 you can designate some pages, that would be good.

 2      MR. McDONALD:  We'll look it over, your Honor.

 3      THE COURT:  All right.

 4      MR. STRUMWASSER:  Your Honor, I'm going to ask to

 5 have marked as 312 a May 1, 2007 contract between

 6 Johnson & Rountree and UnitedHealthcare.

 7      THE COURT:  All right.  That will be marked as

 8 Exhibit 312.

 9          (CDI's Exhibit 312 marked for identification)

10      THE COURT:  Same issue with this one,

11 Mr. McDonald?

12      MR. McDONALD:  Yes, your Honor.

13      MR. STRUMWASSER:  By the way, you should feel free

14 to mark the numbers yourself so that when we're talking

15 about them -- I may refer back to the numbers.

16      THE WITNESS:  Sure.

17      MR. STRUMWASSER:  As 313, your Honor, ask to have

18 marked as 313, contract between Johnson & Rountree and

19 United dated May 1, 2009.  Your Honor will find the

20 date at the bottom of the first page.

21      THE COURT:  That will be marked as Exhibit 313,

22 5/1/09 contract.

23          Same issue?

24      MR. McDONALD:  Yes, your Honor.

25      THE COURT:  All right.
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 1          (CDI's Exhibit 313 marked for identification)

 2      MR. STRUMWASSER:  Q.  So let's see where we are

 3 here, Mr. Cassady.

 4          We have in Exhibit 511 -- excuse me -- 311, we

 5 have a June 2005 contract for the collection services.

 6 Is that a fair description of what it is?

 7      A.  Yes.

 8      Q.  And this is the document -- this is one of the

 9 documents that was produced to us, correct?

10      A.  I would feel comfortable in saying yes,

11 unless --

12      Q.  And then we have -- 312 is the contract of

13 May 1, 2007 between United and J&R.  And you can

14 confirm that that is in fact what this is?

15      A.  Yes.

16      Q.  And Mr. Cassady, am I correct in understanding

17 that, on May 1, 312 superceded 311?

18      A.  Can you say that again?

19      Q.  Sure.  We have a contract 311 that is dated in

20 2005.

21      A.  Yes.

22      Q.  And we have a contract which I think is fairly

23 similar in 312 that is dated 2007.  And I'm asking, did

24 the 2007 contract supercede the 2005 contract?

25      A.  Yes.
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 1      Q.  So after May 1, 2007, the services you were

 2 providing would have been provided under 312 rather

 3 than 311?

 4      A.  Right, yes.

 5      Q.  And we have 313, which is a May 2009 contract.

 6 And am I correct that 313 superseded 312 effective May

 7 1, 2009?

 8      A.  Yes.

 9      MR. STRUMWASSER:  And just because it's too easy,

10 we have a document entitled "First Amendment To The

11 Vendor Services Agreement Between Johnson & Rountree"

12 -- excuse me -- "Between UnitedHealthcare Services Inc.

13 and Johnson & Rountree Premium."

14          And I'm going to have that marked as 314.

15      THE COURT:  Is there a date on it?

16      MR. STRUMWASSER:  9/1/09.

17          (CDI's Exhibit 314 marked for identification)

18      THE COURT:  Does this amendment need to be

19 confidential, Mr. McDonald?

20      MR. McDONALD:  Your Honor, I expect that it will.

21 This has statements about commission rates.

22          And I'd also raise a question about the

23 relevance since this is dated effective as of September

24 2009.

25      THE COURT:  He hasn't offered it yet, but I will
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 1 put a note about the confidentiality.

 2      MR. STRUMWASSER:  And a second amendment, which we

 3 will ask to have marked as 315, second amendment to the

 4 vendor services agreement between UnitedHealthcare

 5 Services Inc. and Johnson & Rountree Premium dated

 6 November 9, 2009.

 7      THE COURT:  That's Exhibit 315.

 8          And same thing?

 9      MR. McDONALD:  Yes, your Honor.

10          (CDI's Exhibit 315 marked for identification)

11      MR. STRUMWASSER:  Q.  Mr. Cassady, just so you

12 know, the drill here is, when somebody gives you a

13 document, you're entitled to take as long as you wish

14 to familiarize yourself with it.  And so if I start

15 before you're ready, just tell me.  We'll give you

16 plenty of time.

17          I don't have many questions about these

18 things, so I don't know that you need to invest much

19 time in them right now.  I'm just trying to build the

20 record.

21          So my question to you is, does 314 and 315 --

22 those amend 312, right?

23      MR. McDONALD:  Objection, your Honor.

24      THE COURT:  I think it's 313.  Correct?

25      MR. STRUMWASSER:  313, yes.
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 1      Q.  314 and 315 amend 313?

 2      A.  Yes.

 3      Q.  With those agreements, that is the agreement

 4 between J&R and United that is in effect today?

 5      A.  Yes.

 6      Q.  We also have a document that I frankly don't

 7 know what it is, and so that's what I'm looking for

 8 here.

 9          This is a January 17, 2007 letter entitled

10 "Notice of Conditional Termination/Request For New

11 Vendor Services Agreement" dated -- I said January 27,

12 2007.

13      THE COURT:  Did you want it marked?

14      MR. STRUMWASSER:  I would like to have it marked

15 as -- 316?

16      THE COURT:  316.  It has a date of January 27,

17 2007.

18          (CDI's Exhibit 316 marked for identification)

19      MR. STRUMWASSER:  Q.  Mr. Cassady, do you know

20 what 316 is?

21      A.  I was not in the position that I'm in today

22 during this period, so I don't feel that I'm qualified

23 to even speculate on what this document is.

24      Q.  Have you seen it before?

25      A.  This particular document, I have not.
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 1      Q.  Let me ask you this.  The contracts that I've

 2 put into -- I've actually had marked, up through 315,

 3 refer to "Vendor Services Agreement."  But I don't have

 4 an August 1, 2006 document.  Do you know whether there

 5 is such a thing?  It's referred to on the fifth line of

 6 the first paragraph.

 7      A.  On 316?

 8      Q.  Yes, on 316, right.

 9      A.  The documents that I'd provided, the

10 contract-related documents that I had provided to Dan

11 Lowther were everything that Johnson & Rountree had.

12      Q.  And so can we proceed on the assumption

13 that -- strike that.

14          So far as you know, there is no 2006 contract

15 between J&R and United that would govern the provision

16 of services between the two companies over the last

17 three years?

18      A.  I would have to say, again, the documents that

19 were provided, my understanding, are everything.

20      Q.  So with that proviso, the agreements that

21 we've now had marked represent, as far as you know, the

22 only contracts between United and Johnson & Rountree.

23      MR. McDONALD:  Objection, your Honor, I think it's

24 vague as to time.  One of the issues that was, I think,

25 narrowed in the correspondence between J&R's attorney
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 1 and Mr. Strumwasser was a time period governed by the

 2 subpoena.  So I think if it's between 2006 and 2009 --

 3      THE COURT:  I think we went back to 2005, but --

 4 between 2005 and 2009.

 5      MR. STRUMWASSER:  Yeah.

 6      Q.  So is it your understanding that we have now

 7 marked all of the agreements between United and Johnson

 8 & Rountree between 2005 and today?

 9      A.  Yes.

10      Q.  Am I correct that Johnson & Rountree has no

11 agreements with PacifiCare Life and Health Insurance

12 Company?

13      MR. McDONALD:  Objection, your Honor, vague as to

14 time.

15      THE COURT:  Okay.  During the 2005 to 2009 --

16      MR. STRUMWASSER:  Actually, I'd kind of like to

17 know if they ever had an agreement.

18      Q.  To the best of your knowledge, has J&R ever

19 had an agreement with PacifiCare?

20      THE COURT:  But he only said he worked there since

21 2005.

22      MR. STRUMWASSER:  But he's the office manager.  He

23 has to have been over the books.  I mean, if he knows,

24 he knows.  If he doesn't, he doesn't.

25      MR. McDONALD:  Objection, relevance.
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 1      THE COURT:  I'll allow it, but let's not spend a

 2 lot of time on this discovery stuff.

 3      THE WITNESS:  The question again, please?

 4      MR. STRUMWASSER:  Q.  Do you know of any time in

 5 which PacifiCare and -- strike that.

 6          Do you know of any time in which Johnson &

 7 Rountree and PacifiCare had any contractual

 8 relationship?

 9      A.  Yes.

10      Q.  What period?

11      A.  It was certainly before 2005, but I couldn't

12 be certain.

13      Q.  As far as you know -- but you are aware that

14 Johnson & Rountree did provide collection services to

15 PacifiCare before the acquisition by United?

16      A.  Yes.

17      Q.  I'm going to be asking you mostly about

18 Exhibit 312, the May 1, 2007 contract.  Who within

19 Johnson & Rountree was the person principally

20 responsible for performance of this contract?

21      A.  In 2007?

22      Q.  Well, let's start with -- starting at

23 inception in 2007.

24      A.  I think I'm a little confused.

25      Q.  Sure.  When the contract was signed, the ink
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 1 dried, who was the person at Johnson & Rountree that

 2 was responsible, principally responsible for carrying

 3 out the contract?

 4      A.  That would be the vice president, though I

 5 don't believe that was her title at the time.

 6      Q.  What was her name?

 7      A.  Her name is Melissa -- at that time, it was

 8 Tafoya.

 9      THE COURT:  Can you spell that, please?

10      THE WITNESS:  T-A-F-O-Y-A.

11      THE COURT:  And Melissa is spelled M-E-L-I-S-S-A?

12      THE WITNESS:  Yes, that's correct.

13      MR. STRUMWASSER:  Q.  So what did you think her

14 title was in 2007?

15      A.  I don't recall.

16      Q.  What is it about her job that made her the

17 person principally responsible for that contract?

18      A.  At that time, she was the person most

19 knowledgeable.

20      Q.  For how long did that -- did she have that

21 responsibility?

22      A.  I would say that, at this moment, she could

23 still hold that role.

24      Q.  And now she is a vice president?

25      A.  That's correct.
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 1      Q.  Any subtitle, like, vice president for

 2 something or other?

 3      A.  No.  Vice president of Johnson & Rountree.

 4      Q.  Is she the only vice president?

 5      A.  Yes.

 6      Q.  That would explain it.

 7          Do you know who the person in 2007 who was

 8 most responsible for this contract on the United side

 9 was?

10      A.  I would say by the undersigned it would be Bob

11 Starman.

12      Q.  Do you have any information other than just

13 that he signed it?

14      A.  No.

15      Q.  Who at United today is J&R's principal

16 contact?

17      A.  Her name is Shelly Hornstein.

18      Q.  You have to spell all that.

19      A.  S-H-E-L-L-Y, Hornstein is H-O-R-N-S-T-E-I-N.

20 And for the record, Melissa Tafoya is now Melissa

21 Cassady.  I don't know if I need to make that

22 distinction.

23      THE COURT:  Might be a disclosure.

24      MR. STRUMWASSER:  I won't ask the question, but

25 congratulations.
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 1      THE WITNESS:  Thank you.

 2      MR. STRUMWASSER:  Q.  Shelly --

 3      A.  Hornstein.

 4      Q.  Do you know what her title is?

 5      A.  Not specifically.

 6      Q.  Do you know anything about her position at

 7 United?

 8      A.  Yes, vendor management.

 9      Q.  Do you know whether she works for

10 UnitedHealthcare, United Health Insurance Company?  Do

11 you know what her entity is?

12      A.  Today they are called Ingenix.

13      Q.  So she's at Ingenix; and you'll have to spell

14 that for us.

15      A.  I-N-G-E-N-I-X.

16      Q.  And that is a separate company that is a

17 subsidiary of United?

18      MR. McDONALD:  Objection, your Honor, lacks

19 foundation.

20      THE COURT:  If he knows.

21          If you know.  If you don't know --

22      THE WITNESS:  I don't know.

23      MR. STRUMWASSER:  Q.  Do you know roughly when

24 Ms. Hornstein went over to Ingenix?

25      A.  Winter 2009.
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 1      Q.  Without any substantial change in her

 2 responsibilities vis-a-vis Johnson & Rountree?

 3      A.  From Johnson & Rountree's perspective, there

 4 was no change.

 5      Q.  So the key contact point between J&R and

 6 United would be Ms. Cassady and Ms. Hornstein; is that

 7 right?

 8      MR. McDONALD:  Objection, your Honor, vague.  Is

 9 that currently?

10      MR. STRUMWASSER:  It was a present-tense question.

11      THE COURT:  Okay.  Currently, the contact is

12 between Mrs. Cassady and Ms. Hornstein; is that true?

13      THE WITNESS:  As the primary contact?

14      MR. STRUMWASSER:  Q.  Yeah.

15      A.  No, that's not true.

16      Q.  So who would the primary contacts on the two

17 sides be?

18      A.  Me and Shelly Hornstein.

19      Q.  So when you became business manager, you

20 succeeded to Melissa's responsibilities for contact?

21      A.  That's correct.

22      Q.  Roughly how much revenue did Johnson &

23 Rountree receive in connection with the 2007 contract?

24      MR. McDONALD:  Objection, your Honor.  I think

25 that may be a confidential proprietary piece of
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 1 information from both the perspective of PacifiCare and

 2 Johnson & Rountree.

 3      THE COURT:  What's the relevancy?

 4      MR. STRUMWASSER:  Bias.

 5      THE COURT:  Can we do some kind of -- rather than

 6 specific questions, can we have some kind of general --

 7      MR. McDONALD:  Maybe percentage of revenue or --

 8      THE COURT:  Or something like that, because I

 9 think that is certainly an issue.

10      MR. STRUMWASSER:  Very good.

11      Q.  Mr. Cassady, roughly what percentage of J&R's

12 revenue comes from United or its affiliates?

13      MR. McDONALD:  Objection, your Honor, vague.  Can

14 we fix it as of a time?

15      THE COURT:  You mean presently, 2005, 2007?

16      MR. STRUMWASSER:  Sure.

17      Q.  Roughly for 2009, what percentage of J&R's

18 revenue came from United and its affiliates?

19      A.  Roughly 90 percent.

20      Q.  How about for 2008, do you know?

21      A.  I would comfortable saying the same

22 percentage, 90 percent.

23      Q.  So for the last several years, Johnson &

24 Rountree has been the principal -- excuse me, United

25 has been the principal source of revenue to Johnson &
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 1 Rountree, correct?

 2      A.  That's correct.  We decided several years ago

 3 to focus all our attention on UnitedHealthcare's book

 4 of business to provide them above-standard service and

 5 ask that they continue to allow us to recover for them.

 6      Q.  Do you recall when that decision was made?

 7      A.  My understanding, David Oldfield has always

 8 felt passionate be keeping UnitedHealthcare happy.

 9      Q.  But you referred to the decision was made a

10 few years ago.  And I'm trying to get some more

11 precision on when that decision was made.

12      A.  I don't think I could be more precise.  I

13 guess I could rephrase and say that David saw an

14 opportunity to work closely with UnitedHealthcare as

15 the relationship was building and, over time, devoted

16 most of his resources to UnitedHealthcare.

17      Q.  Can it fairly be said that, between 2005 and

18 today, Johnson & Rountree has gotten roughly 90 percent

19 of its revenue from United and its affiliates?

20      A.  No, I don't think that would be right.

21      Q.  Let's talk about 2005.  Do you know whether --

22 do you have any sense of what the distribution was?

23      A.  I would be speculating, and I don't think I

24 ought to.

25      Q.  '06?



2884

 1      A.  Even then, I was on the bottom of the company

 2 and didn't -- I didn't know.

 3      Q.  '07?

 4      A.  '07, more than 70 percent.

 5      Q.  And '08, more than 90 percent?

 6      A.  Not more than 90 percent.

 7      Q.  About 90 percent?

 8      A.  (Nods head affirmatively)

 9      Q.  And in '09, 90 percent?

10      A.  (Nods head affirmatively)

11      Q.  Now, as near as I can tell, when I look at

12 Exhibit 312 -- and again, if you would like to peruse

13 it, just say so, and we'll hold up things.

14          But as near as I can tell, the word

15 "PacifiCare" does not appear any where in 312.  Is that

16 consistent with your understanding?

17      A.  I am not comfortable saying that's the case.

18      Q.  Okay.

19      A.  However -- yeah, I'm not comfortable saying

20 that's the case.  If you'd like, I can go through it

21 and verify that.

22      Q.  No.  We have the document in evidence, and in

23 principle everybody gets to comment on its contents.

24          But as far as you know, services for

25 PacifiCare between May 1, 2007 and May 1, 2009 have
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 1 been provided through this contract 312?

 2      A.  Can you repeat the question?  I'm sorry.

 3      Q.  Sure.  The period 312 was a contract, that

 4 started in May '07, and it was superseded by 313 in

 5 May '09, correct?

 6      A.  Yes.

 7      Q.  So during that period, '07 to '09, 312 was the

 8 contract under which services were provided to

 9 PacifiCare Life and Health Insurance Company?

10      A.  That's correct.

11      MR. STRUMWASSER:  One more fat contract.

12          I'd like to have marked as our next a document

13 entitled, "Vendor Service Agreement."

14          There's a date of May 1, '09, your Honor, but

15 that is not an executed document.

16      THE COURT:  All right.  317 is a contract with a

17 bottom date of 5/1/09.  That is the same date as 313.

18 Can you distinguish them in some way?  This is just not

19 an executed document?

20      MR. STRUMWASSER:  I'm sorry, your Honor?

21      THE COURT:  It's the same date.

22      MR. STRUMWASSER:  Right.

23      THE COURT:  As 313.

24      MR. McDONALD:  Right, your Honor.  If I note the

25 bottom, there's a legend for 313; it shows -- the first
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 1 page says "1 of 94."

 2          For 317, it says "1 of 93."  Also, the right

 3 corner, 313 says "JRP MSA - 5/1/09," and 317 says

 4 "Vendor MSA Draft."

 5      THE COURT:  All right.  Why don't we call it the

 6 draft.  Does that sound fair?

 7      MR. STRUMWASSER:  Fair enough.

 8      THE COURT:  And the date is 5/1/09.

 9      MR. STRUMWASSER:  Thank you.

10          (CDI's Exhibit 317 marked for identification)

11      MR. STRUMWASSER:  Q.  Mr. Cassady, this is one of

12 the documents that we received yesterday.  Have you

13 seen this document before, 317?

14      A.  I may have seen the cover page of the document

15 and the signature page.

16      Q.  Do you know what 317 is?

17      A.  I would be speculating on the specifics of the

18 document.

19      Q.  Were you involved in the negotiation of 313,

20 the 2009 agreement?

21      A.  Yes.

22      Q.  At any point in those negotiations, did you

23 receive a form contract from United?

24      A.  A form contract?

25      Q.  Yeah, a proposed contract, a blank contract
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 1 for your consideration.

 2      A.  I'm not clear.  I'm sorry.

 3      Q.  Let me do this.  If you take a look at the

 4 first page and compare it to 313, what I am led to

 5 suspect is that 317 is a form presented to Johnson &

 6 Rountree in which "Johnson & Rountree" was going to be

 7 plunked in for "vendor name."

 8      MR. McDONALD:  Objection.  Is that a question?

 9      MR. STRUMWASSER:  Not yet, but stay tuned.

10      Q.  And so with that incisive observation, I am

11 moved to ask whether you ever got 317?

12      MR. McDONALD:  Assumes facts not in evidence;

13 calls for speculation.

14      THE COURT:  If he knows.  I think he doesn't, but

15 you can ask if he knows.

16      THE WITNESS:  Your Honor, you are correct.  I

17 don't know.

18      MR. STRUMWASSER:  Q.  You said you may have seen

19 the front page.  Do you know under what circumstances?

20      A.  Opening the mail and seeing a copy of the

21 contract.

22      Q.  So you think this came by mail to Johnson &

23 Rountree?

24      A.  Certainly the copy that they'd like us to sign

25 and send back came by mail.
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 1      Q.  We're talking about the front of 317 now.

 2      A.  I couldn't be sure if this one came by mail or

 3 came by e-mail.

 4      Q.  Are you able to say that the document

 5 itself -- let's start from 313.  The actual 94 pages of

 6 goodness here, this is a document that was drafted by

 7 United and presented to Johnson & Rountree?

 8      MR. McDONALD:  I'm just not clear.  When you say

 9 "94 pages," are we referring to Exhibit 313?

10      THE COURT:  Yes.

11      MR. STRUMWASSER:  Yes.

12      THE WITNESS:  That's correct, sir.

13      MR. STRUMWASSER:  Q.  So do you know whether any

14 other firms in your business have been given the

15 opportunity to sign contracts like those that Johnson &

16 Rountree has entered with United?

17      MR. McDONALD:  Objection, vague as to time.

18      THE COURT:  Can you put it in time?

19      MR. STRUMWASSER:  Q.  In 2009?

20      A.  Not 2009?

21      Q.  No, "in 2009."

22      MR. McDONALD:  Objection, what's the relevance to

23 the case?

24      THE COURT:  What's the relevancy?

25      MR. STRUMWASSER:  I would like to know whether --
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 1 what the relationship is between Johnson & Rountree and

 2 other collection agencies that are doing the same work

 3 for them and see whether the other agencies encountered

 4 the same difficulties that Johnson & Rountree did.

 5      THE COURT:  I'm going to sustain the objection.

 6      MR. STRUMWASSER:  Q.  Let me ask you some

 7 questions about your staff structure.  First of all,

 8 has that 130 employees been relatively stable over the

 9 last three years?

10      A.  No, it has not.

11      Q.  How has it changed?

12      A.  Johnson & Rountree has increased its staff --

13 I'll give you the specifics.  In February of 2009, we

14 were roughly at 80.  In December of 2009, we were at

15 roughly 120.

16      Q.  100-?

17      A.  -20.

18      Q.  Had that 80 number been consistent, or was

19 that a growth from a recent lower number?

20      A.  That would have been a growth from a recent

21 lower number.

22      Q.  So in 2005, do you have any idea how many

23 employees Johnson & Rountree had?

24      A.  Less than 50.

25      Q.  Are there today departments within Johnson &
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 1 Rountree or other units by which you are organized?

 2      A.  Yes.

 3      Q.  What are the departments?

 4      A.  There's a recovery department.  There is an

 5 appeals department, a finance department, and an

 6 administration department.

 7      Q.  The administration department would be, like,

 8 you and other people who administer Johnson & Rountree?

 9      A.  No.  We would refer to receptionists, copiers,

10 filers as admin.

11      Q.  But the thing that the admin department is

12 administering is Johnson & Rountree, not, for example,

13 United, right?

14      A.  I think that's fair to say.

15      Q.  What is the recovery -- is it "department"?

16 Is that what you call them?

17      A.  Yes.

18      Q.  What does the recovery department do?

19      A.  The recovery department is charged with making

20 outbound phone calls to providers, following up on

21 notification letters that are sent from our office,

22 ascertaining the provider's -- determining whether or

23 not the provider is going to refund or appeal, and

24 assist the provider in that process.

25      Q.  Am I correct in inferring from your answer
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 1 just now that the debts that Johnson & Rountree

 2 collects are exclusively healthcare provider debts?

 3      A.  No.

 4      Q.  What other kinds of debts do you collect?

 5      A.  There's a very small -- one person that

 6 recovers deductibles and unpaid premiums for automobile

 7 insurance.

 8      Q.  For what company?

 9      A.  There are a few.  There are Western World

10 Insurance --

11      Q.  Actually, I shall spare you having to list

12 them.  That's not a United piece of the business,

13 right?

14      THE COURT:  That's the other 10 percent.

15      MR. STRUMWASSER:  Q.  And what does the appeals

16 department do?

17      A.  The appeals department is charged with

18 handling the provider correspondence that JRP receives

19 through the mail and through the fax -- provider

20 appeals that are indicating why they disagree with the

21 request, why the request amount is incorrect, or that

22 they received our notification letter and they are

23 simply processing the request.

24      Q.  That last clause, I'm a little curious about.

25      A.  Sure.
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 1      Q.  "They," the provider, receives J&R's

 2 notification letter.  Now, what is the relationship

 3 between that and the appeals department?

 4      A.  Provider has an opportunity to appeal the

 5 claim, dispute the validity of the claim.  Our appeals

 6 department handles the correspondence from providers

 7 that detail why they disagree with the claim.

 8      Q.  And the finance department, what do they do?

 9      A.  Finance department is charged with handling

10 the live checks that we receive.  They are charged with

11 submitting refunds to providers.  If the provider has

12 paid too much on a specific claim, the claim has

13 previously been offset, we refund that money back to

14 the provider.

15      Q.  So that would be a situation in which, say,

16 PacifiCare had over paid a doctor, had sent out a

17 notice to recover -- and had Johnson & Rountree send

18 out a notice to recover the overpayment, and it turned

19 out that the physician had already essentially refunded

20 the overpayment; is that right?

21      A.  In its most simplistic form, that would be

22 right.

23      Q.  Simple-ism are us.  How much more complicated

24 does it get than that?

25      A.  It gets a lot more complicated.
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 1      Q.  Do you know the term "clipping"?

 2      A.  No.

 3      Q.  Are you aware that health insurers will

 4 sometimes deduct an amount that they contend the

 5 provider owes them from another payment?

 6      A.  Yes, yes.  In the industry, it's called a

 7 "down adjustment."

 8      Q.  A down adjustment?

 9      A.  Correct.

10      Q.  Mr. Cassady, given that insurers typically can

11 down adjust future payments to a healthcare provider,

12 why would United try to collect an overpayment?  Why

13 isn't it simply dealing with that as something to be

14 offset by a future payment?

15      MR. McDONALD:  Objection, your Honor, lacks

16 foundation.  There's been no foundation laid that this

17 witness understands why United or PacifiCare would

18 engage in this activity.  He can just testify as to

19 what he does.

20      THE COURT:  Sustained.

21      MR. STRUMWASSER:  Q.  Do you know why the debts

22 that you are being asked by PacifiCare to collect from

23 providers are being given to Johnson & Rountree for

24 collection as opposed to simply being the subject of

25 downward adjustment for future payment?
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 1      MR. McDONALD:  Objection, your Honor.

 2      THE COURT:  Well, I guess he can ask him if he

 3 knows.  It a yes or no answer.

 4      THE WITNESS:  So the question is, do I know why

 5 United sends claims to JRP to recover?

 6      MR. STRUMWASSER:  Q.  As opposed to --

 7      A.  To down adjusting?

 8      Q.  -- down adjusting.

 9      MR. McDONALD:  Objection again, your Honor.  Seems

10 to me if he's going to try to pose this question based

11 upon apparently information that Mr. Cassady may have

12 gained from some communication with United or

13 PacifiCare, the question should be posed, did he have

14 any communication.

15      THE COURT:  Well, yes or no.  Do you know?

16          If he doesn't know, we're done with it.  If he

17 does, then we can go through the --

18      THE WITNESS:  I can give you a concrete example

19 why --

20      THE COURT:  Just tell me yes or no.  Do you know

21 why?

22      THE WITNESS:  I can give you one reason why, yes.

23      THE COURT:  All right.

24      MR. STRUMWASSER:  Q.  What's the basis for the one

25 reason why that you know?
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 1      THE COURT:  How do you know it?

 2      THE WITNESS:  Providers have contracts with payers

 3 that prohibit payers from down adjusting.

 4      MR. STRUMWASSER:  Q.  Okay.  Do you know any other

 5 reasons why?

 6      A.  No.

 7      MR. McDONALD:  Same objection.

 8      THE WITNESS:  I would be speculating.

 9      MR. STRUMWASSER:  Q.  Okay.  Your recovery

10 department, roughly how many people are in it?

11      A.  80.

12      Q.  Is there a head of that department?

13      A.  Yes.

14      Q.  Who?

15      A.  Me.

16      Q.  How would you characterize the job

17 classification or classifications of the 80 people in

18 that department?

19      MR. McDONALD:  Objection, vague.

20      THE COURT:  Do they have a title?

21          Is that what you're asking?

22      MR. STRUMWASSER:  Yes.

23      THE COURT:  Do the 80 people have a title?

24      THE WITNESS:  Yes.  It's the provider service

25 representative.
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 1      MR. STRUMWASSER:  Q.  Is that true of all of the

 2 80?  There's you above 80 provider service

 3 representatives?

 4      A.  There's one lead provider service

 5 representative.

 6      Q.  Who is that?

 7      A.  His name is Jonathan Parkinson.

 8      Q.  How about the appeals department?  Who is the

 9 head of that?

10      A.  Her name is Shelley Robertson.  That's

11 S-H-E-L-L-E-Y.

12      Q.  What do you call the -- what's the job title

13 for the folks in there?

14      A.  Appeals processors.

15      Q.  How many of those do you have?

16      A.  I believe we have nine -- I'm sorry.  There

17 are roughly nine appeals processors.  We have three

18 auditors.  And there are another two or three info

19 requests processors.

20      Q.  They all report directly to Ms. Robertson?

21      A.  Yes.

22      Q.  And she reports to you?

23      A.  Yes, and David Oldfield.

24      Q.  Let's talk about the recovery department for a

25 second.  What kinds of training do the employees in the
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 1 recovery department receive?

 2      A.  Extensive training.  When they're hired, they

 3 go through intensive five-day training course that

 4 covers the very basic of what they'll be doing to the

 5 most complex.  They shadow representatives that are on

 6 the phone and then ultimately will be making calls

 7 themselves.  And --

 8      Q.  I'm sorry?

 9      A.  Yeah, there's more.  Once they're comfortable

10 and prove themselves to be productive on the phones and

11 exhibit the qualities in customer service that we're

12 looking for, they are allowed to take training in

13 UnitedHealthcare's claims systems, which is a more

14 detailed and intricate type of training that we allow

15 on site.

16      Q.  Who gives the initial training?

17      A.  The training manager.  Her name is Andy

18 DeCruise.

19      Q.  Is that her exclusive function, training

20 manager, or does she have other duties as well?

21      THE COURT:  Can you spell it?

22      THE WITNESS:  D-E-C-R- -- I'm not sure actually.

23      MR. STRUMWASSER:  Q.  Sounds like C-R-U-Z?

24      A.  I think it's an "S," and I think there's an

25 "I" in there, but I don't want to give you the wrong
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 1 one.

 2      Q.  Ms. DeCruise, what are her other duties?

 3      A.  She's our barger.  The barger listens in to

 4 phone calls that are being made from our

 5 representatives to the providers.

 6      Q.  As in barging in?

 7      A.  Barging in, yes.

 8      Q.  How about the people in appeals unit?  What

 9 training do they get?

10      A.  I would say 99 percent of our employees are

11 promoted from within.  And by and large, they come from

12 the recovery department.  We identify leaders in that

13 department, those that exhibit critical thinking

14 skills, knowledge retention, those kinds of things that

15 would lend themselves to processing appeals.

16          The training is six months long, and it

17 begins, again, from the very basic type of appeal to

18 the most complex.

19      Q.  Who gives that?

20      A.  Shelley Robertson is -- functions as the

21 trainer.  And there are people under her who she trusts

22 with that training also.

23      Q.  Once a person in recovery -- I'm back now in

24 the recovery department -- has been given the initial

25 training, do they receive any future training,
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 1 in-service training, any regularly scheduled training?

 2      A.  Absolutely.  We conduct weekly tests.  We

 3 conduct mock calls.  And the information gathered from

 4 specifically those two are shared with the

 5 representative as a critique, both positive and

 6 negative.

 7          We also have tests for claims systems.  When

 8 folks aren't doing well there, we give them more

 9 training.  And again, in these tests, it's an excellent

10 way for us to identify the stars in the company and

11 promote them.

12      Q.  How long does the average provider rep in

13 recovery stay with your company?

14      A.  A year.  I would say so.  I should clarify.

15 We have roughly 40 employees that have been there more

16 than three years, so --

17      Q.  How long has Ms. Robertson been with the

18 company?

19      A.  Three years.

20      Q.  I have some more questions with regard to the

21 2007 contract, 311.

22          Do you know who negotiated the -- excuse me --

23 the 2005 --

24      THE COURT:  I was going to say.

25      MR. STRUMWASSER:  Q.  -- the 2007 contract, which
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 1 is 312?

 2      THE COURT:  312 is 2007.

 3      MR. STRUMWASSER:  Q.  Do you know who negotiated

 4 312 for Johnson & Rountree?

 5      A.  I would say David Oldfield was the primary

 6 point of contact, and Melissa was the secondary.

 7      Q.  And?

 8      A.  Melissa.

 9      Q.  Do you know whom they were dealing with at

10 United?

11      A.  I believe it was Parker Thornburg,

12 T-H-O-R-N-B-U-R-G.

13      Q.  Do you know what his position was?

14      A.  Vendor manager.

15      Q.  Were you involved at all in the 2007

16 negotiations?

17      A.  I was not.

18      Q.  Did you know they were going on at the time?

19      A.  I may have heard something.  I was far removed

20 from the document, though.

21      Q.  So we have some questions.  You're going to

22 help us all understand how this contract works or

23 worked in 2007 to 2009.

24          As I understand it, the -- this form of

25 contract is used for a number of different companies
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 1 that provide different collection-type services.  Is

 2 that consistent with your knowledge?

 3      MR. McDONALD:  Objection, calls for speculation.

 4      THE COURT:  I'm not sure how he would know that.

 5 I agree.  Sustained.

 6      MR. STRUMWASSER:  Q.  Take a look at Page 23 of

 7 92.  Are you with me?

 8      A.  Yes, I'm on that page.

 9      Q.  Am I reading it correctly, that this contract

10 is used for people who are either a recovery vendor or

11 an identification vendor or an identification and

12 recovery vendor?

13      MR. McDONALD:  Objection, your Honor.  He's asking

14 the witness, I think, to read what's on the page.

15      THE COURT:  Sustained.

16      MR. STRUMWASSER:  Q.  Do you know what a recovery

17 vendor is?

18      A.  Yes.

19      Q.  Do you know what an identification vendor is?

20      A.  Yes.

21      Q.  What's an identification vendor?

22      A.  Identification vendor is a third party charged

23 with identifying overpayments.

24      Q.  An identification vendor is typically given

25 access to closed claim files by United to identify
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 1 recovery opportunities?

 2      MR. McDONALD:  Objection, your Honor.  I don't

 3 know that any foundation has been laid that the witness

 4 knows what United does with an identification vendor.

 5      THE COURT:  Sustained.

 6      MR. STRUMWASSER:  Q.  Do you know what an

 7 identification vendor does?

 8      A.  Yes.

 9      Q.  What does an identification vendor do?

10      THE COURT:  He just said.  He told us what an

11 identification vendor does.

12      MR. STRUMWASSER:  Q.  Has Johnson & Rountree ever

13 been an identification vendor?

14      A.  No.

15      Q.  Do you know why there's a check mark for

16 identification vendor in this contract?

17      MR. McDONALD:  Objection, your Honor.

18      THE COURT:  He can ask that.  I'll allow it.

19          Do you know why?

20      THE WITNESS:  I would be speculating.

21      MR. STRUMWASSER:  Q.  So Johnson & Rountree's

22 function with respect to United has always been as a

23 recovery vendor; is that right?

24      A.  That's correct.

25      Q.  This nomenclature has been used, as far as you
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 1 know, consistently through the period of the Johnson &

 2 Rountree-United relationship, right?

 3      A.  The term "recovery vendor"?

 4      Q.  Right.

 5      A.  Yes.

 6      Q.  Take a look at Page 11 of 29, Paragraph 4.23.

 7      A.  I'm sorry what paragraph?

 8      Q.  4.23.

 9      A.  Okay.

10      Q.  That lays out the duties of a recovery vendor;

11 is that right?

12      A.  I'd like to read it.

13      Q.  Sure, of course.

14      A.  That's correct.

15      Q.  Does that paragraph fairly characterize what

16 Johnson & Rountree does for United?

17      A.  Yes.

18      Q.  And on Page 11 of 92 -- excuse me -- 17 of 92,

19 we see in Paragraph 12.1 that Johnson & Rountree --

20 excuse me -- that a recovery vendor is also authorized

21 to initiate litigation under specified circumstances?

22          You should feel free to read that before you

23 answer.

24      A.  Thank you.

25          Okay.  So then the question?  I'm sorry.
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 1      Q.  Recovery vendor initiates litigation under

 2 specified circumstances under this contract, right?

 3      A.  It would appear so.  However, we have never

 4 done that.  We have been asked not to.

 5      Q.  Okay.  So that was my next question.

 6          So Johnson & Rountree does not initiate

 7 litigation on behalf of United, right?

 8      A.  No.

 9      Q.  Do you know why you were asked not to do so?

10      MR. McDONALD:  Objection.

11      THE COURT:  If he knows.

12      THE WITNESS:  I don't know.

13      MR. STRUMWASSER:  Q.  By who were you asked?

14      A.  Parker Thornburg.

15      Q.  Now, in the 2007 contract and the 2009

16 contract, in fact, Johnson & Rountree's compensation is

17 calculated as a percentage of the amounts recovered; is

18 that right?

19      A.  Yes.

20      Q.  And we know from Page 1 of 92 that the exact

21 payment amount is specified in Exhibit B.  And we find

22 on Page 33 of 92 a number that shall not be spoken,

23 which is the percentage contingency factor, right?

24      THE COURT:  Is that the number in the middle of

25 the page you're talking about?
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 1      MR. STRUMWASSER:  Yeah, in the table under Row E.

 2      THE COURT:  Okay.

 3      THE WITNESS:  Yes.

 4      MR. STRUMWASSER:  Q.  So am I correct in inferring

 5 that the only compensation that Johnson & Rountree gets

 6 from United for its collection activities is this

 7 specified percentage of the amounts recovered?

 8      MR. McDONALD:  Objection.  If we could just focus

 9 it as to time period.

10      THE COURT:  I think we're still in 2007 --

11      MR. STRUMWASSER:  Q.  Under 2007 contract?

12      A.  Yes.

13      Q.  And there's a similar but not necessarily

14 numerically identical percentage specified in the 2009

15 contract, right?

16      A.  That's correct.

17      Q.  So all of these other activities, A through D

18 and F through T, Johnson & Rountree doesn't provide

19 those services to United under this contract, right?

20      A.  That's correct.

21      Q.  Turn to Page 6 of 92, if you would, please.

22 I'm interested in Paragraph 4.17.1.  Go ahead and read

23 that, if you would.  Fairly limited questions, but feel

24 free to familiarize yourself with it and let me know

25 when you're ready.
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 1      THE COURT:  Point 1?

 2      MR. STRUMWASSER:  Yeah.

 3      THE COURT:  Starting "Quality"?

 4      MR. STRUMWASSER:  Yeah.

 5      THE WITNESS:  Okay.

 6      MR. STRUMWASSER:  Q.  So we have a minimum quality

 7 standard of 99 percent, right?

 8      A.  I believe that first section is referring to

 9 identification.

10      Q.  Identification vendors?

11      A.  Correct.

12      Q.  So what this says is that an identification

13 vendor that has been given a claim file by United and

14 identifies potential recoveries is expected to be 99

15 percent right.  Is that your understanding of how the

16 process works?

17      A.  The identification vendor would produce a file

18 of overpayments that would need to be 99 percent

19 accurate.

20      Q.  And is that file in the ODAR format?

21      MR. McDONALD:  Objection, your Honor.

22      THE COURT:  Sustained.  I don't know what that is.

23      MR. STRUMWASSER:  Q.  Okay.  What is ODAR?

24      THE COURT:  If you know.

25      THE WITNESS:  ODAR is a primary -- how would I
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 1 describe it.  It's the main database that ID vendors --

 2 the main database that stores ID vendor information and

 3 recovery vendor information on a claim-by-claim basis.

 4      MR. STRUMWASSER:  Q.  So I'm just trying to track

 5 the way in which this information gets to you for use.

 6 The identity vendor -- identification vendor gets a

 7 claim file from United, right?

 8      A.  No.  The identification vendor would identify

 9 the claim and give the file to United.

10      Q.  I understand.  But what is the identification

11 vendor looking at to identify a potential recovery?

12      MR. McDONALD:  Objection, your Honor.  This whole

13 line of inquiry, I think, is focused on what an

14 identification vendor does.  And his testimony was that

15 that's not what Johnson & Rountree does for United.

16      THE COURT:  Okay.  Well, if he knows.

17          I mean, I gather that you're trying to make a

18 connection between the discovery and the file that goes

19 over.

20      MR. STRUMWASSER:  That's right.

21      THE COURT:  So I'll allow a limited amount of

22 this.

23          If you know.

24      MR. McDONALD:  One other thing, if I could just

25 state, your Honor.  I believe -- and I'm certainly no
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 1 expert at this contract, but Paragraph 4.17 starts off

 2 by talking about this is related to an audit project.

 3 And I'm he not sure if that's -- you know.

 4      THE COURT:  That's fair.

 5      MR. McDONALD:  The witness hasn't read that.  I'm

 6 not sure that he knows what this particular paragraph

 7 refers to.

 8      MR. STRUMWASSER:  I'm not asking now about 4.17.1.

 9 I will ask that question.  But I'm just right now

10 trying to get an understanding of how the information

11 flows ultimately at Johnson & Rountree.

12      THE COURT:  If he knows.

13      MR. STRUMWASSER:  Q.  So my question to you is, my

14 understanding, I think, as a provision of the

15 contract -- you can tell me if you have a different

16 understanding -- is that PacifiCare gives -- excuse me.

17          United gives the identification vendor a file

18 of claims, and the identification vendor identifies in

19 that file potential collections.  Is that consistent

20 with your understanding of how it works?

21      MR. McDONALD:  Objection, your Honor.  What's the

22 relevance of what an identification vendor may do for

23 United?  The issue in this case, I think, as based in

24 the supplemental accusations, is this particular vendor

25 sent out certain letters that were untimely.
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 1      MR. STRUMWASSER:  And should not have been

 2 identified as potential collections.  I'd like to find

 3 out whose responsibility that was.

 4      THE COURT:  I think it's fair to point out where

 5 they got that information.

 6          Can we take a quick break?

 7      MR. McDONALD:  Sure.

 8          (Recess taken)

 9      THE COURT:  All right.  We'll go back on the

10 record.  I'm sure we can't finish this witness before

11 lunch, but maybe we can finish the flow of....

12      MR. STRUMWASSER:  Q.  So I'm trying to reconstruct

13 for us all how a given account for collection gets to

14 Johnson & Rountree.  And I think we've identified that

15 there is a process in place by which identification

16 vendors identify likely prospects for collection; is

17 that right?

18      MR. McDONALD:  Objection, your Honor, I think that

19 misstates the evidence.  And this is indefinite as to

20 time.

21      THE COURT:  We're talking about 2007; is that

22 correct?

23      MR. STRUMWASSER:  To 2009, that's right.

24      THE COURT:  To 2009.

25          And if you know -- I mean, you must get the
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 1 files from somewhere.  Do you know where you get them

 2 from?

 3      THE WITNESS:  We get them through a nightly feed

 4 that would originate from ODAR.

 5      THE COURT:  And that's O-D- --

 6      THE WITNESS:  -- -A-R.

 7      THE COURT:  That's what we were talking about

 8 before?

 9      MR. STRUMWASSER:  Yes.

10      THE COURT:  All right.

11      MR. STRUMWASSER:  Q.  And so every night, like,

12 over the Internet?  Is it over the Internet?  Is that

13 where the feed comes from?

14      A.  I'm not sure.  I know that it -- certainly

15 it's very secure, so I wouldn't feel comfortable saying

16 it's just over the Internet.

17      Q.  No, I understand.  It's an SFTP protocol,

18 right?

19      A.  I don't know.

20          (Reporter interruption)

21      MR. STRUMWASSER:  Q.  Then the ODAR database --

22 and I'm not sure whether you told us what ODAR stands

23 for.  It's in the contract.

24      THE COURT:  I believe he did.

25      MR. STRUMWASSER:  Okay.
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 1      Q.  The ODAR database, is that maintained on

 2 United's computer?

 3      A.  I would be speculating, but it's not on

 4 Johnson & Rountree's computer.

 5      Q.  So you get a download from the ODAR computer,

 6 right?

 7      A.  Yes.

 8      Q.  And then you process the claims.  And at some

 9 point, you upload to ODAR the results of your work,

10 right?

11      A.  Yes.

12      Q.  Is that done on a regular nightly basis too?

13      A.  Yes.

14      Q.  Now, on Page 7, Section 4.17.6, there's a

15 reference to performance goals.  Do you see that?

16      A.  That'S 312?

17      Q.  Yes.

18      A.  Can you repeat those?

19      Q.  4.17.6 on Page 7.

20      A.  Performance goals.

21      Q.  After you've had a chance to look at this to

22 your satisfaction, can you tell me whether that

23 paragraph applies to recovery vendors?

24      MR. McDONALD:  Maybe just a clarification -- is

25 the question whether this is applicable to Johnson &
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 1 Rountree under this contract or recovery vendors in

 2 general, which -- I don't think any foundation has been

 3 laid.

 4      THE COURT:  I assume you're asking whether this

 5 pertains to this vendor?

 6      MR. STRUMWASSER:  Yeah, sure.

 7      THE WITNESS:  UnitedHealthcare does have a score

 8 card for Johnson & Rountree.  We don't identify, so we

 9 don't have monthly targets to meet.  We do have

10 recovery targets that we're required to meet and

11 quality targets.

12      MR. STRUMWASSER:  What's my next number, your

13 Honor?

14      THE COURT:  It's 318.

15      MR. STRUMWASSER:  We're going to ask to have

16 identified as 318 a printout of a three-page

17 spreadsheet, Excel spreadsheet, that was produced to us

18 yesterday.  And at the bottom, there, of this printout,

19 the printout -- we did the printing, obviously, because

20 we couldn't give you a file by itself.  It has the name

21 of the file that we printed this from.

22      THE COURT:  Meaning identification?

23      MR. STRUMWASSER:  No.  Actually --

24      THE COURT:  "J&R New KPI Definition Table"?

25      MR. STRUMWASSER:  That's right.
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 1      THE COURT:  And there's no date.

 2      MR. STRUMWASSER:  I'm not holding back.

 3      THE COURT:  All right.  So that will be marked as

 4 318.

 5          (CDI's Exhibit 318 marked for identification)

 6      MR. STRUMWASSER:  Q.  Just so everybody's on the

 7 same tab here, Excel spreadsheets frequently come with

 8 tabs at the bottom.  So what you have here is we have

 9 printed out the three tabs with the names respectively,

10 "Identification," "Recovery," and "Credit Balance."

11          Do you recognize this document, Mr. Cassady?

12      A.  I recognize that this is a KPI, Key

13 Performance Indicator.  But this specific document I

14 don't recognize.

15      Q.  Do you know who prepared the Excel files that

16 were produced to us yesterday?

17      A.  Yes, myself and Melissa.

18      Q.  You speak Excel?

19      A.  I'm sorry?

20      Q.  Do you speak Excel?  Do you work in Excel?

21      A.  I work with -- with Excel, yes.

22      Q.  Do you recall the J&R New KPI Definition Table

23 dot xls file?

24      A.  I don't.

25      Q.  I'm going to assume that the first and third
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 1 tabs don't apply to Johnson & Rountree.  Is that

 2 consistent with your assumption?

 3      A.  That's correct.

 4      Q.  So let's just take a look at the second tab,

 5 shall we?  What do we have here?

 6      A.  This is a score card, otherwise known as a

 7 KPI, for Johnson & Rountree.

 8      Q.  And you have seven categories of indicator,

 9 right?

10      A.  Yes.

11      Q.  Each one weighted such that the sum of the KPI

12 weights on the far right is 100 percent?

13      A.  Mm-hmm, yes.

14      Q.  So the heaviest weighted factor is the

15 financial target, and it's defined as monthly recovery

16 goals across all product lines.

17          Do you know what that means?

18      A.  Which part?

19      Q.  "Monthly recovery goals across all product

20 lines"?

21      A.  Yes.

22      Q.  What does that mean?

23      A.  Product lines refers to different

24 acquisitions, like AmeriChoice, PacifiCare, Evercare,

25 Oxford.
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 1      Q.  That's what the definition is.  Then in the

 2 "How do we determine actual?" it says, "Monthly

 3 recovery total for recoveries posted during the given

 4 month."  Do you know what that means?

 5      A.  Yes.

 6      Q.  What does that mean?

 7      A.  That would mean the total recoveries posted

 8 for all product lines for a given month.

 9      Q.  So let's say, over a 30-day month, you've

10 gotten 30 nightly downloads, right?

11      A.  Yes.

12      Q.  And each of the amounts -- each of the --

13 strike that.

14          The downloads consist of a series of records

15 representing accounts for collection; is that right?

16      A.  Among other information, like closures,

17 recoveries posted.  Oftentimes providers send their

18 refund checks directly to the payer and not to the

19 recovery vendor.  In that nightly feed, we receive that

20 information.

21      Q.  But each record that's downloaded will pertain

22 to one and only one account collection, right?

23      A.  I don't have firsthand knowledge to answer

24 that.

25      Q.  So over 30 days of down -- 30 nights of
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 1 downloading, you will have downloaded a bunch of

 2 accounts for collection, right?

 3      A.  Yes.

 4      Q.  And if there is, let's say $1,000, just for

 5 illustration, that was downloaded over the 30 days,

 6 this is a question of what percentage of those $1,000

 7 you actually recovered?

 8      A.  No, that's incorrect.

 9      Q.  What does this --

10      A.  It would be what we recovered for that given

11 month, regardless of when it was assigned or fed to us.

12      Q.  So if you had recoveries in a given month of

13 100 accounts, that had -- for which you recovered

14 $1,000 in those 100 accounts, and those 100 accounts

15 came in whenever they came in, the metric would be

16 measured as the amount recovered over the amount

17 claimed by United among those 100 accounts; is that

18 right?

19      A.  I don't believe so.  I'm not exactly following

20 what you're saying.  I can clarify that United gives us

21 a dollar amount, and we need to recover that dollar

22 amount for a given month.

23      Q.  Oh, they give you a goal of "Collect $1,000

24 this month"?

25      A.  That's correct.
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 1      Q.  Do you know what the basis is, how they come

 2 to that number?

 3      A.  I don't know specifically.  I do know that

 4 they use identification goals to produce a recovery

 5 goal.

 6      Q.  So in the fourth column, we find that the

 7 expectation range is that you come within 99.45 and

 8 104.44 percent of the monthly goal that you are given

 9 by United; is that right?

10      A.  Yes.

11      Q.  This 30 percent weighting, is that a -- you

12 get 30 points towards 100 if you come within it, or

13 does it vary according to where in the range you fell?

14      A.  I believe -- yeah, I believe that there is

15 some additional information that's missing on this that

16 would show you how much -- how many points you would

17 get if you fell below or you met expectation or you

18 exceeded expectation.

19      Q.  What's "Document Load TAT," left column,

20 second item?

21      A.  "TAT" refers to "turnaround time."  And

22 "Documentation Load Turnaround Time" is -- I'm not sure

23 how to -- we're required to load notification letters

24 to ODAR in a certain time frame.  We're required to

25 load appeal acknowledgment letters, appeal response
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 1 letters, a few others, in a specific period of time

 2 upon generation and mailing.  Those are audited and

 3 then put on the score card.

 4      Q.  That is to say, they are audited by United?

 5      A.  Yes.

 6      THE COURT:  So can we take the lunch break?

 7      MR. STRUMWASSER:  Sure.

 8      THE COURT:  1:30 all right?

 9      MR. McDONALD:  Yes, thank you.

10          (Whereupon, the luncheon recess was taken

11           12:02 o'clock p.m.)
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 1                    AFTERNOON SESSION

 2          (Whereupon, all parties having been

 3          noted for the record, with the

 4          exception of Mr. Velkei and Mr. Kent,

 5          the proceedings resumed at 1:42 p.m.)

 6                        ---o0o---

 7      THE COURT:  Okay.  We're back on the record.  I

 8 just received Exhibit 253 which was redacted for

 9 confidential.  And we're going to talk about if there's

10 a page or two in here?

11      MR. McDONALD:  Yes, your Honor.  Frankly, I'm not

12 the best person to speak of it.  I thought if we could

13 just hold that until maybe tomorrow.

14      THE COURT:  Sure, since we have to do it and we're

15 not done anyway.  So sure.

16      MR. McDONALD:  The other thing before we resume

17 with the questioning, I had the opportunity over the

18 lunch break to examine the contracts and, in addition,

19 at least, Exhibit 318.  And it's our opinion that these

20 documents should be given confidential treatment.

21          Your Honor, what I might suggest is that

22 there's going to be a PacifiCare PMK witness on this

23 issue testifying, I think, in two weeks.

24      THE COURT:  Okay.

25      MR. McDONALD:  So I would suggest in the interim
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 1 giving it confidential treatment, and then we can

 2 address with some definitiveness when that witness

 3 appears.

 4      THE COURT:  Okay.  Well, I'm not letting anything

 5 out of here while we're actually in session, short of a

 6 court order.  So they're safe for now, and we can talk

 7 about that.

 8      MR. McDONALD:  Okay.  Thank you, your Honor.

 9     DIRECT EXAMINATION BY MR. STRUMWASSER (resumed)

10      MR. STRUMWASSER:  Q.  Mr. Cassidy, Exhibit 318,

11 the --

12      THE COURT:  Page 2?

13      MR. STRUMWASSER:  Page 2, right before we get into

14 turnaround time.

15          I want to ask a question about the first row.

16      THE COURT:  Okay.

17      MR. STRUMWASSER:  Q.  You testified this morning

18 that PacifiCare gives you a monthly recovery goal, and

19 your report card is scored in part by what percentage

20 of that goal you achieve in collections?

21      A.  Yes.

22      Q.  Does that goal differ from month to month?

23      A.  It has in past months, yes.

24      Q.  Do they give you a new number every month or

25 every once in a while the number changes for a while?
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 1      A.  They give us an annual report with monthly

 2 goals.

 3      Q.  Seasonal business?

 4      A.  Over time, identifications fluctuate, so they

 5 have to readjust the goals.

 6      Q.  When we're going to do the report card, that's

 7 done by an audit; is that right?

 8      A.  Well, the indicators, some of them are audits

 9 performed by United.  Like, the documentation load

10 turnaround time, there's an audit performed to ensure

11 that the documents were loaded into ODAR by a certain

12 time.

13          The letter turnaround time would be a similar

14 audit.

15          Letter quality is one that's -- is a

16 qualitative and quantitative analysis.  Sample letters

17 are pulled from ODAR and compared to templates to

18 ensure that logos are where they should be, patient

19 information is where it should be, literature -- that

20 the language within the letter says what it should say.

21      Q.  This is language that J&R was given by United?

22      A.  The templates are given by United.

23      Q.  So this is really just a sample check to see

24 whether or not you have correctly taken the templates

25 you were given and are using them appropriately?
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 1      A.  Yeah.

 2      Q.  How about the turnaround time, is that a --

 3 the appeal TAT, is that an audit function or is that

 4 determined else-wise?

 5      A.  The appeal turnaround time is -- there is an

 6 audit component involved.  But in this instance, the

 7 appeal turnaround time, when Johnson & Rountree

 8 receives an appeal that we are required to resolve,

 9 there is a certain number of days that we have to

10 resolve that appeal.  And that's what that is.

11          Now, if we go beyond that X number of days,

12 then we are penalized.  And that would be the audit

13 component of it.  It's after the documents and the

14 appeals are loaded, somebody audits to ensure that the

15 appeals have been resolved in the appropriate number of

16 days.

17      Q.  Is a single appeal determined to have exceeded

18 the daily -- the number of days permitted, is that one

19 of those things for which you're penalized $2500?

20      A.  No, no.

21      Q.  There is a $2500 penalty term in the contract;

22 is there not?

23      A.  There is.  And I believe that that is an

24 overall KPI score, not a certain category.

25      Q.  What's a passing score for you for KPI?
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 1      A.  It would be a "meets expectation."

 2      Q.  Which is what numerical value?

 3      A.  I'm not sure.  I couldn't give you a numerical

 4 value on it.

 5      Q.  Is there a number, or is it done subjectively?

 6      A.  There is a number.  I just I couldn't give you

 7 the specifics.

 8      Q.  Fair enough.  Do you know whether Johnson &

 9 Rountree has met expectations in every month of the

10 last year?

11      A.  We have met expectations every month.

12      Q.  How about in 2008?

13      A.  The KPIs are a newer score card that United

14 has created effective 2009.

15      Q.  Was there a comparable measure in 2008?

16      A.  There was a score card.  I think the KPI is

17 definitely more comprehensive.

18      Q.  But you got monthly scores in 2008?

19      A.  I wouldn't say it was a monthly score, no.

20      Q.  Did you get an annual score?

21      A.  I don't believe so.

22      Q.  Was there any time in 2008 that you were

23 advised by United you had been scored below

24 expectations?

25      A.  Not in the manner of speaking.  There have
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 1 been errors that Johnson & Rountree has made, and we

 2 have been asked to create an action plan.  But it

 3 wasn't relating to a low score.

 4      Q.  Take a look on Exhibit 312 again, if you

 5 would, please.  This is the 2007 contract.  And let's

 6 look at Paragraph 4.17.3 on Page 6 of 92.

 7          I did that too fast.  Page 6, 4.17.3.

 8      THE COURT:  That starts "Appeal Handling"?

 9      MR. STRUMWASSER:  Right.

10      Q.  Do I read this provision to say -- do I read

11 it correctly to say that, whenever Johnson & Rountree

12 is attempting to collect a payment from a provider and

13 the provider disputes the overpayment, Johnson &

14 Rountree functions as the appeals unit of the insurance

15 company?

16      A.  Yes, that's true.  There are some types of

17 appeals that Johnson & Rountree does not resolve.  An

18 example would be contract-related appeals.

19      Q.  You mean, for example, if there's a dispute

20 about whether the right fee schedule is being used?

21      A.  Sure, that would be an example.

22      Q.  So what happens if that's the case?  What

23 happens to the debt?

24      A.  Well, the appeal needs to be resolved to

25 remain in compliance.  So the document is imaged and
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 1 loaded to ODAR.  And what's -- it would be an internal

 2 auditing department within -- appeal resolution

 3 department within United would receive that

 4 information, resolve the appeal, load the resolution in

 5 ODAR.  Johnson & Rountree would pick it up on the feed,

 6 and then we would letter that resolution.

 7      Q.  Either way?

 8      A.  Either way.

 9      Q.  So you don't adjudicate that resolution?

10      A.  That's correct.

11      Q.  What other kinds of resolutions do you not

12 adjudicate?

13      A.  To my understanding, contract-related appeals

14 are the only ones that we do not resolve.

15      Q.  In 2007, what kind of training did your

16 recovery staff receive on the California Insurance

17 Code?

18      A.  Which California Insurance Code?

19      Q.  I only know one.

20      A.  I've been -- forgive me.  I'm not sure what

21 you're talking about.

22      THE COURT:  Looks like that [indicating].

23          He's laughing.

24      MR. STRUMWASSER:  Q.  There is an Insurance

25 Code -- well, let's start from the beginning.  There
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 1 are a set of laws governing insurance companies in

 2 California, right?

 3      A.  Sure.

 4      Q.  Some of those laws pertain to how an insurance

 5 company may collect a debt, right?

 6      A.  Mm-hmm.

 7      Q.  Are you familiar with those?

 8      A.  I'm familiar with the Fair Debt Collection

 9 Practices Act and HIPAA.  I'm -- specifically the

10 California Insurance Code, I am not familiar with.

11      Q.  Fair Debt Collections Practices Act is a

12 federal law?

13      A.  That's correct.

14      Q.  Administered by the FTC?

15      A.  Uhmm --

16      Q.  You don't know.  That's fine.

17          Are you familiar with the Fair Claims

18 Settlement Practices Regulations of the Department of

19 Insurance?

20      A.  No.

21      Q.  To the best of your knowledge, are there any

22 copies of the California Insurance Code at your offices

23 in Del Mar?

24      A.  No.

25      Q.  To the best of your knowledge, are there any
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 1 copies of the California Department of Insurance Fair

 2 Claims Settlement Practices Regulations at your offices

 3 in Del Mar?

 4      MR. McDONALD:  Objection, your Honor.  He's

 5 already testified he doesn't know what that is.

 6      THE COURT:  Okay.

 7          Do you not know what it is at all, or do you

 8 know if you would recognize it?

 9      THE WITNESS:  I don't.  But I suppose I could

10 clarify that, if it's in the contract here, then it's

11 on site.  If there's reference to any state codes in

12 the contract, then it would be on site, the contracts

13 are on site.

14      MR. STRUMWASSER:  Q.  Do you know whether there's

15 any reference to California law other than a general

16 reference that you're supposed to comply with all

17 applicable laws, in Exhibit 312?

18      A.  No.  And sounds like you know exactly what I'm

19 talking about.  There's a requirement that we are

20 supposed to follow all state and federal guidelines.

21      Q.  Are you aware that insurance companies are

22 required annually to certify the training of the

23 persons that are engaged in their settlement and claim

24 adjudication functions?

25      A.  I was not aware of that.
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 1      Q.  You've never been asked to provide information

 2 to United or any other United company regarding your

 3 training programs?

 4      A.  Oh, yes, absolutely we have.  We've been asked

 5 that quite frequently, how we train our employees.

 6      Q.  Do you know how long an insurance company has

 7 to recover an overpayment under California law?

 8      A.  With proper notification, my understanding is

 9 that it's upwards of five to six years.

10      Q.  What do you mean by "proper notification"?

11      A.  Depending on the type of claim -- 365 days if

12 it's a Medicare claim.  There's several tier -- there's

13 a tier notification period.

14      Q.  For a non-Medicare claim, how much time does

15 an insurance company have to recover an overpayment

16 from a California provider?

17      A.  I couldn't be sure.  I would be speculating.

18      Q.  Whatever the time is -- I will tell you that

19 it's 365 days -- do you know what that is measured

20 from?

21      A.  I know that it's more than 365 days.  There's

22 distinction here between a notification period and a

23 recovery period that I ought to make clear.  A

24 notification period is from paid date of the claim, a

25 payer has 365 days to notify the provider that the
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 1 claim was overpaid.

 2          But the recovery period is something separate

 3 from the notification period.

 4      Q.  Except that, if there hasn't been a notice at

 5 the end of the 365th day, then the recovery period is

 6 also over; isn't it?

 7      A.  Indeed.

 8      Q.  You said this morning that recovery department

 9 staff get training at some point on United claim

10 systems, right?

11      A.  Yes.

12      Q.  Is that true also of the appeals department

13 staff?

14      A.  Yes, absolutely.

15      Q.  And by "United claims systems," are you

16 talking about UNET?

17      A.  Yes.

18      Q.  Does your claim -- your recovery department

19 personnel -- do your recovery department personnel

20 receive training on RIMS?

21      A.  There are senior recovery representatives that

22 get training on RIMS.

23      Q.  Do you have consoles at your office to permit

24 you to access RIMS?

25      A.  Consoles?
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 1      Q.  Computer terminals?

 2      A.  Yes, the representatives's workstation is

 3 linked -- that might not be the best term to use -- to

 4 the claim system.

 5      Q.  Is it read-only access or read and write?

 6      A.  My understanding is that it's read-only

 7 access.

 8      Q.  Do you know what REVA is, R-E-V-A?

 9      A.  I've heard of it, but I couldn't tell you.

10      Q.  Is it safe to say that your J&R's staff in Del

11 Mar doesn't have access to the REVA database?

12      A.  Again, without having a clear understanding of

13 what it is, I couldn't answer you.

14      Q.  Do you know what database contains policy

15 provisions?

16      A.  Are we talking about, like, provider

17 contracts?

18      Q.  Okay.

19      A.  I do not.  And Johnson & Rountree does not

20 have access to provider contracts.

21      Q.  Do you know what database or system contains

22 access to member coverage provisions?

23      A.  There are many platforms that would contain

24 that information.

25      Q.  For example?
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 1      A.  UNET, NICE, COSMOS.

 2      Q.  How about for PacifiCare policyholders?

 3      A.  NICE.  And I'm not certain, but QicLink may.

 4      Q.  NICE is the HMO system, right?

 5      A.  It's a commercial system.  I couldn't be sure

 6 if --

 7      Q.  But it's used for PacifiCare's HMO business;

 8 isn't it?

 9      A.  Again, I recognize it as it being a

10 commercial.

11      Q.  So let's assume for a second -- I have a

12 hypothetical for you.  Let's assume for a second that

13 you're attempting to collect an overpayment from a

14 provider.  Are you with me so far?

15      A.  Sure.

16      Q.  Let's say the provider says that -- that --

17 that he or she disputes the obligation to pay, to

18 return money, saying that PacifiCare has misapplied the

19 fee schedule applicable to his contract.

20          Am I correct, then, that that's an issue you

21 wouldn't adjudicate, that you would send it back to

22 PacifiCare or United -- PacifiCare if it's PacifiCare's

23 policy?

24      A.  Yes.

25      Q.  Now let's say that, instead, the provider says
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 1 that he or she was asked for medical records, that he

 2 or she faxed those records to PacifiCare, and the

 3 provider says that PacifiCare lost the records and

 4 therefore misadjudicated the claim.  How would your

 5 staff determine whether that was true or not?

 6      A.  Which part?

 7      Q.  Whether the debt is obligated?

 8      A.  So let me make sure I have this straight.

 9      Q.  Sure.

10      A.  The "reason for debt" says that medical

11 records were not submitted?

12      Q.  Let me back us up here so we're all on the

13 same page.

14          Dr. Kildare has a PacifiCare contract, and he

15 treated a patient.  And you have now gotten a -- an

16 assignment from PacifiCare to collect what PacifiCare

17 says is an overpayment to Dr. Kildare for that patient.

18          Are you with me so far?

19      A.  Mm-hmm.

20      Q.  You send a letter, your standard letter,

21 saying, "You owe us" -- whatever the amount is.

22          And Dr. Kildare sent you a letter back saying,

23 "I don't owe a thing.  You denied this claim after

24 requesting medical records.  I sent the medical

25 records.  I faxed them to you three times.  And you
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 1 still denied the claim.  I don't owe you anything."

 2      MR. McDONALD:  Objection, your Honor.  I think the

 3 question, as I understand it, doesn't seem logical in

 4 that, if the claim was denied, there would not have

 5 been a payment made.  And what Johnson & Rountree does

 6 is --

 7      THE COURT:  Overpayments.

 8      MR. McDONALD:  -- seek to recover overpayments.

 9          So I think it lacks reason; it's not rational.

10      MR. STRUMWASSER:  Fair enough.

11      THE COURT:  Can you change it to make it work?

12      MR. STRUMWASSER:  Yeah, I can change it to make it

13 work.

14      Q.  Dr. Kildare says that, "I submitted the claim

15 for a CPT code for chronic pulmonary disease.  You paid

16 me for a lesser CPT code for an episodic pulmonary

17 disease.  They sent me" -- strike that.  I got it the

18 other way around.

19          They said that they paid chronic but asked for

20 medical records.  The medical records were faxed, but

21 because PacifiCare said, "We didn't get those records.

22 We now think it wasn't a chronic disease.  It was a

23 non-chronic disease, and therefore we want back the

24 difference" -- you got that so far?

25      A.  I think I do, yeah.
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 1      Q.  And I guess the generic question here is, if

 2 the provider responds, saying, "I sent the materials.

 3 I sent the information to you that renders this debt

 4 not obligated to PacifiCare," what does your staff do?

 5      A.  I think in a -- not to answer your question

 6 specifically, because I'm not a medical biller, I can

 7 tell you generally what we will do is request that the

 8 provider issue that information to us, and we will turn

 9 it over to United.

10      Q.  Have you ever seen that happen?

11      A.  In this specific scenario?

12      Q.  Mm-hmm?

13      A.  I couldn't be sure.  But I see, all the time,

14 doctors submitting documentation to us that we turn

15 over.  It happens many, many times every day.

16      Q.  If it turns out it's a year or two or three

17 after the fact, and PacifiCare said, "You know, we

18 asked for the information, and we didn't get it in a

19 timely fashion," would your people be in a position to

20 waive the passage of time?

21      MR. McDONALD:  Objection, I don't understand what

22 waiving the passage of time means.

23      MR. STRUMWASSER:  Fair enough.

24      Q.  There are contractual provisions in the

25 provider contract requiring requests for further
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 1 information to be promptly responded to, right?

 2      A.  Yes.

 3      Q.  So if, by the time it gets to you, that period

 4 has run, would your people have the authority to waive

 5 those terms on behalf of PacifiCare?

 6      A.  No.  Johnson & Rountree -- the only way that

 7 we could close a claim is by approval from our client,

 8 from United.

 9      Q.  Mr. Cassady, among the things we got yesterday

10 was a very large -- for a while, troublingly large,

11 Excel file.  Are you aware that a very large Excel file

12 was sent to us yesterday?

13      A.  Yes.

14      Q.  Did you participate in the preparation of that

15 file?

16      A.  I did.

17      Q.  That file had numerical data broken down into

18 tabs by years, correct?

19      A.  It did.

20      Q.  So there was a tab for the 2006 year all the

21 way up to 2009, right?

22      A.  To my understanding, yes.

23      MR. STRUMWASSER:  Let me ask to have marked as our

24 next in order a printout.

25      THE COURT:  I believe it's 319.
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 1      MR. McDONALD:  Do you know which year this was?

 2      MR. STRUMWASSER:  Yes.  This was 2008.

 3      THE COURT:  May I write that on the document?

 4      MR. STRUMWASSER:  Yes, your Honor.

 5      THE COURT:  This is a 2008 spreadsheet with the

 6 first letters "UID" at the top left corner of the

 7 document.

 8      MR. STRUMWASSER:  Perhaps before you mark it your

 9 Honor, I should clarify what we have here and clarify

10 also for Mr. Cassady.

11      Q.  The 2008 column had -- I've forgotten -- like,

12 32,000 rows or something.  This is the first 40 rows of

13 the 2008 tab.  Are you with me?

14      A.  Yes.

15      Q.  And then you go from -- as you go from Page 1

16 to Page 2 to Page 3, you are going from left to right

17 to right.  Okay?  So that's the way -- the conventional

18 way which this has been done in this case was to make

19 it illegible, but we went to three pages for you.

20          So when you're ready, I'd like to ask you some

21 questions -- obviously not about the numbers or

22 anything, but what we have here.

23          (CDI's Exhibit 319 marked for identification)

24      THE WITNESS:  I'm ready.

25      MR. STRUMWASSER:  Q.  So the first thing we have
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 1 is the UID.  That's the first column on the left.  And

 2 that's an identifier that's assigned by PacifiCare,

 3 right -- or by United, right?

 4      A.  United.

 5      Q.  The second column, that's the provider?

 6      A.  That would be the provider name, the name that

 7 would appear on the claim.

 8      Q.  So nobody was as freaked as I was when I saw

 9 this.  San Antonio Community Hospital is in California,

10 right?

11      A.  Well --

12      Q.  You don't know?

13      A.  The site code is in California, so my

14 assumption is it's in California.

15      Q.  It's in Fontana.  I had to look it up on the

16 Web site.

17          The tax ID is the tax ID of the provider,

18 right?  Which I guess means that we're going to have

19 to --

20      THE COURT:  Yes.

21      MR. STRUMWASSER:  Confidentialize this?

22      THE COURT:  We are going to have to redact that.

23      MR. STRUMWASSER:  Or I'm happy to just redact

24 that.

25      MR. McDONALD:  I was going to suggest, I think



2938

 1 there's a lot of information here that we suggest

 2 should just be maintained as confidential.  We'll see

 3 what Mr. Strumwasser is going to do.

 4      THE COURT:  Okay.

 5      MR. STRUMWASSER:  Q.  Am I correct that the next

 6 row, the "Paid Amount" is the amount that PacifiCare

 7 paid that it claims -- strike that.

 8          It's just the amount that PacifiCare paid to

 9 the account in a given transaction, right?

10      A.  Yes.

11      Q.  And the "Amount Overpaid," which is two

12 columns over, is often but not always the same amount,

13 right?

14      A.  Yes.

15      Q.  So sometimes, as in the first row, PacifiCare

16 paid a large amount and says, "We are really only

17 entitled to get about a quarter of that back."

18          Other times, like -- there are other occasions

19 here where they think they're entitled to the whole

20 thing?

21      A.  Yes.

22      Q.  Between the "Paid Amount" and the "Amount

23 Overpaid," we have the check number, which is obviously

24 the PacifiCare check number, that it paid that amount

25 with?
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 1      A.  Yeah, that would relate to the payment.

 2      Q.  Am I right that "JRP Assn Amt" refers to the

 3 Johnson & Rountree Premium assignment amount or

 4 assigned amount?

 5      A.  You are correct.

 6      Q.  So that suggests to me that the way this works

 7 is that United or PacifiCare actually assigns the debt

 8 to you, to Johnson & Rountree.  Johnson & Rountree

 9 collects it as the owner of the debt.  And then the

10 money then gets reconciled back to the insurance

11 company after that, right?

12      MR. McDONALD:  Objection, your Honor, to the

13 extent that the question suggests that this witness is

14 qualified to answer about whether, as a matter of law,

15 the debt has been formally assigned Johnson & Rountree,

16 I don't think that's been established.  We have

17 contracts that present the terms of what their role is.

18      THE COURT:  Well, it's the amount that they're

19 supposed to collect.  Is that --

20      MR. STRUMWASSER:  But I'm trying to understand why

21 it's called "assignment amount."

22      THE COURT:  It doesn't say as "assignment."  It

23 says "Assn."

24      MR. STRUMWASSER:  He said that was "assignment."

25      THE COURT:  That's "assignment"?
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 1      THE WITNESS:  That stands for "assigned amount."

 2      MR. STRUMWASSER:  Q.  Why is it called assignment?

 3      A.  This is the amount that we plug into the

 4 letter template to illustrate the overpaid amount and

 5 the amount that we are requesting.

 6      THE COURT:  So "assigned" has more than one

 7 meaning --

 8      MR. STRUMWASSER:  That's right.

 9      THE COURT:  In the law, it has a meaning

10 different, and that's your issue.  All right.

11      MR. STRUMWASSER:  I'm just trying to tease all

12 that out.  Because, obviously, one meaning of that

13 could be that you were assigned by United to collect

14 $478.73 on this account.

15          But I do know that, in the debt collection

16 business, there are also circumstances where the debt

17 collector is assigned the debt.

18      Q.  And I'd like to know whether you understand

19 that to be the circumstance of these kinds of

20 transactions.

21      MR. McDONALD:  Objection, again, your Honor.  I

22 think we have the contracts here, and they presumably

23 prescribe the nature of the relationship and what

24 Johnson & Rountree's interest in the amount that's

25 sought to be recovered is.  And I'm concerned about
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 1 creating ambiguity in the record by having this witness

 2 testify about what may be a matter of law that he's not

 3 familiar with.

 4      THE COURT:  Do you understand the question?

 5      THE WITNESS:  I'm not sure that I do.

 6      THE COURT:  Let's move on.  I don't know whether

 7 he's legally assigned it or not, but I'm sure the

 8 contract says.

 9      MR. STRUMWASSER:  Actually, I couldn't find it.

10 But that doesn't mean it doesn't say it.  Just means I

11 couldn't find it.

12      Q.  What's "Placement"?

13      A.  "Placement" is a designation that would

14 represent first placement claim or a second placement

15 claim.

16      Q.  So that's a first demand for payment, second

17 demand for payment?

18      A.  Yes.

19      Q.  Then we move on to the next page, "JRP" -- is

20 that again "Assignment Date"?

21      A.  Yes.

22      Q.  What does that represent?

23      A.  That would be the day we get our feed

24 overnight.  That would be the assigned date.

25      Q.  So this is the date of the ODAR download?
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 1      A.  Yes, essentially.

 2      Q.  Then "Source Systems" means the -- "Source

 3 System" is the computer system that is -- was used by

 4 United or its subsidiary to process the claim

 5 originally, right?

 6      A.  Yes.

 7      Q.  "Site Code" is the site of the provider?

 8      A.  That's the site of the service.

 9      Q.  Of the service.  Okay.  This database that you

10 sent us is only California services, right?

11      A.  Yes.

12      Q.  Then the "Letter Date" is what?

13      A.  That's the date that would appear on the

14 letter.

15      Q.  On what?

16      A.  On the letter, the original notification

17 letter that would be sent to the provider.

18      Q.  So is that inevitably the first placement

19 date?

20      A.  If the -- if the placement column has a

21 "First" in it, then the letter date would be the first

22 notification date.

23      Q.  Conversely, if it has a "Second," that's the

24 date of the second notification?

25      A.  Yes.  But I should clarify that a second
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 1 placement claim means that Johnson & Rountree was

 2 assigned the claim secondarily, as in, a claim, at one

 3 point, was first placement with another entity, either

 4 United or another entity.

 5      Q.  What goes in the "Comments" field?  We are not

 6 favored with any in the first 40 rows, but --

 7      A.  The "Comments" field, this was -- the creator

 8 of -- Melissa created the spreadsheet.  And on some of

 9 the claims, there appeared to be no letter date on

10 first placement claims.  And in the "Comments" field it

11 indicated that the claim was out of compliance, out of

12 that 365 days, and therefore did not get a letter.

13          We scrub all first placement claims to ensure

14 that they're in that 365-day notification compliance

15 period.  If the claims are not, they are not lettered,

16 and the claim is subsequently closed.

17      Q.  How long has it been that you've been

18 scrubbing in that manner?

19      A.  To my understanding, 2006 to 2007.

20      Q.  So do you know offhand, are there any comment

21 fields in the 2008 data that say "out of compliance"?

22      A.  I'm sorry.  Offhand, I don't know that.

23      Q.  "Overpayment Reason," what is that?

24      A.  The "Overpayment Reason" is a category of

25 overpayments.  There are several different types of



2944

 1 categories.  And this is -- I suppose you can call it

 2 an umbrella, and under that umbrella holds the

 3 different types of refund requests.

 4      Q.  Are these categories that were created by

 5 United, by J&R, or by somebody else?

 6      A.  Well, they come from United.

 7      Q.  Then who assigns them?

 8      A.  Assigns?  I'm sorry.

 9      Q.  Who is it who populates the field in the

10 spreadsheet we have now?  Is that -- did it come to you

11 from ODAR with, in the case of the first case in the

12 first row, "Incorrect contract rate applied," or is

13 that something that was filled in by somebody at J&R?

14      A.  I see what you're saying.

15          No, this was in the overnight feed.

16      Q.  Then there are "Notes."  What's the "Notes"

17 about?

18      A.  The notes are the more specific reason for

19 debt.

20      Q.  Under what circumstance -- yeah, under what

21 circumstances is the "Notes" field filled in?

22      A.  Again, this is another data set that we

23 receive in that nightly feed from United and then plug

24 into the letter template to mail to the provider.

25      Q.  Does notes go in the letter?
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 1      A.  The word "notes"?

 2      Q.  No, the "Incorrect contract adjustment made,"

 3 does that --

 4      A.  Yes.

 5      Q.  Is that like a pull-down menu -- strike that.

 6          So is "Notes" also filled in by United before

 7 the data get to you?

 8      A.  Yes.

 9      Q.  Now, do we have here all of the fields that

10 appear in the nightly feed?

11      A.  No.

12      Q.  What other fields exist that we don't have

13 here?

14      A.  There is patient name.  There is the date of

15 service.  I'm sure -- I know there are many more.

16      Q.  Is date of payment --

17      A.  Like paid date?

18      Q.  Yes.

19      A.  Yes, that would be included also.

20      Q.  How about date of first demand?

21      A.  If it's a first placement claim, the date of

22 first demand would be created by JRP and would not be

23 in the feed.

24          And to my understanding, the second -- if JRP

25 received a second placement claim, my understanding is
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 1 that we do get that first demand date.

 2      Q.  Is that a defined field in your --

 3      A.  I couldn't be sure.

 4      Q.  Who would know that?

 5      A.  The person that processes the VPO feed.

 6      Q.  Who is that?

 7      A.  Her name is Shannon Jeldon.

 8      THE COURT:  Can you spell that, please?

 9      THE WITNESS:  S-H-A- double N O-N, J-E-L-D-O-N.

10      THE COURT:  Thank you.

11      MR. STRUMWASSER:  Q.  Are you familiar with the

12 Excel pivot table function?  Have you ever done a pivot

13 table in Excel?

14      A.  I haven't.  I've used one, but I've never

15 actually created one.

16      Q.  It's something that's used to aggregate data

17 by category, is that fair?

18      A.  Again, I'm not sure.

19      MR. STRUMWASSER:  I'll tell you what.  We've only

20 had this thing for a little while, but we tried to see

21 what the data would tell us.

22          And I'm going to show you some pivot tables

23 that we generated from your data.  I'm not going to ask

24 you to confirm the calculation.  That's something we'll

25 either do with Mr. McDonald or we'll sponsor testimony
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 1 or whatever it takes.

 2          But I want to show you some tables and see

 3 whether they appear to be correct to you.

 4          I'd like to have this -- 320, is that what

 5 we're on?

 6      THE COURT:  Yes, it is.

 7      MR. STRUMWASSER:  A series of tables, four sheets.

 8 The first one is entitled "Totals for 2006 QicLink."

 9          (CDI's Exhibit 320 marked for

10           identification)

11      MR. STRUMWASSER:  Q.  Now, the data that you gave

12 us yesterday, that file included QicLink, NICE and some

13 other systems, right?

14      A.  QicLink and NICE, I know for sure.  There are

15 some others on there.  That may be the case.

16      Q.  There are other systems that you could get it

17 from, right?

18      A.  Yes.

19      Q.  So this is a pivot table in which we took out

20 everything except QicLink, which is the RIMS data,

21 right?

22      A.  Yes.

23      Q.  And what we found was that, in 2006, you only

24 had five transactions coming out of RIMS or QicLink,

25 for a total of $9918 and some change.



2948

 1          The next year, you were up to almost 4,000

 2 transactions and 2 million, almost $3 million.  By 2008

 3 you were up to 14,000 transactions and $10 million.

 4 And then by 2009 it was back down to about 5,000

 5 transactions and $4 million.

 6          Is that consistent with your understanding of

 7 how your volume of business from United -- from

 8 PacifiCare ran during those periods?

 9      MR. McDONALD:  Objection, your Honor, just for the

10 record I want to make clear, that this witness

11 obviously has not seen this document before.  And to

12 the extent that Mr. Strumwasser is testing his

13 knowledge of very sizeable database, I don't know that

14 it's fair to request that this witness try to provide

15 some kind of estimate.

16      THE COURT:  Well, I guess I'd leave it up to the

17 witness.  If he feels comfortable and has ballpark or

18 has other information about it, he can testify to it.

19 And if he doesn't, he'll be happy to tell us he can't.

20      THE WITNESS:  To clarify your question, are you

21 referring specifically to QicLink or PacifiCare?

22      MR. STRUMWASSER:  Q.  QicLink.

23      A.  QicLink.

24      Q.  Which is the RIMS system, right?

25      A.  Yes.



2949

 1      Q.  RIMS is the PacifiCare system, right?

 2      A.  I believe so.  Again, I'm not a medical

 3 biller.  I don't work in claim systems.  I manage

 4 people.

 5      Q.  NICE is not a PacifiCare PPO system, right?

 6      A.  NICE is a PacifiCare platform.  PPO, I'm not

 7 sure.  We were talking about HMO earlier.

 8      Q.  Okay.  We have that in the record.  So just so

 9 we're clear, my understanding is QicLink equals RIMS.

10 Is that your understanding?

11      A.  I would have to take your word for it.

12      Q.  We have other testimony on that, too, so the

13 way this works, you only know so much.  And what I'm

14 trying to get at right now is just whether the figures

15 that appear to be in the database suggest an ebb and

16 flow of business from PacifiCare to J&R.

17          And I'm trying to see whether that's

18 consistent with your recollection of how that business

19 volume went.  And what this tells us is, if it is

20 accurate and all that -- and you're not saying that it

21 is, that's got to be proven elsewhere -- the business

22 -- your volume of business from PacifiCare, that is to

23 say, your volume of business coming out of QicLink

24 claims was very low in 2006, and rose quite sharply

25 through 2008.
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 1          Is that consistent with your experience in the

 2 volume of business you had for PacifiCare?

 3      MR. McDONALD:  Objection, your Honor.  Just to the

 4 extent that, if the question were posed sort of

 5 separate and independent from this exhibit, and he's

 6 just asking for this witness's understanding about

 7 what -- the level of business J&R had with PacifiCare

 8 over this period of time, I think --

 9      THE COURT:  But he's trying to narrow it down to

10 PPO business that was through this particular thing.

11 And I think that's fair, since I don't care about HMO

12 business in general.

13          So if he has, as a manager, a ballpark

14 understanding that his QicLink business increased over

15 time and then decreased, that's fine.  If he doesn't,

16 he can tell me he doesn't.

17      THE WITNESS:  In general, 2009 overall for all

18 platforms, we saw -- not for all platforms, overall in

19 total balance, we saw an increase.

20      MR. STRUMWASSER:  Q.  From '8?

21      A.  From 2008 to 2009, overall total balance, we

22 saw an increase.  Now, these numbers show that in

23 QicLink we saw a decrease; that may be the case.

24      MR. STRUMWASSER:  Okay, fair enough.

25      THE COURT:  But you don't find it odd that it
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 1 increased from 2006 to 2007 and 2008?

 2      THE WITNESS:  No.

 3      MR. STRUMWASSER:  Q.  One more spreadsheet, again,

 4 derived from your data.  Again, I'm not asking you to

 5 vouch for the aggregation of the numbers.  I'm just

 6 going to represent to you that these are calculations

 7 made from your data and see how they comport with your

 8 understanding of the business.

 9      THE COURT:  All right.  This is 321.

10          (CDI's Exhibit 321 marked for identification)

11      MR. STRUMWASSER:  It's more than four pages,

12 rather, but it is the same four years, '6, '7, '8, '9,

13 breaking down the QicLink overpayments by the reason

14 for the overpayments, the overpayment reason.

15          So we only found five claims for QicLinks,

16 five QicLink claims in the 2006 tab.  And they all had

17 the same overpayment reason, which is, "Claim paid on

18 duplicate claim."

19          In 2007, there's a much richer distribution.

20 And these are sorted, by the way, in descending order

21 of frequency.

22          So the -- in each of those little boxes,

23 second to the last column, "Sum of JRP Assn Amt" is

24 simply the sum of the assignment amount for that

25 category, "Claim paid for services provided after
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 1 member's termination of coverage," and then the second

 2 one, "count of JRP Assn Amt2" is just a count of the

 3 number of rows of that.  Are you with me?

 4      A.  Yeah.

 5      Q.  So is it consistent with your experience --

 6 I'll just tell you, let's walk through this together.

 7 In '07, the most frequent code for overpayment reason

 8 is "Termination of member's coverage."  And that is

 9 true also for '08, and I believe it's also true for

10 '09.  No -- it is only true for '07, '08 and not '09.

11      MR. McDONALD:  Is that a question?

12      MR. STRUMWASSER:  Not yet, but there is a question

13 in our future.  And it gives us something to live for.

14      Q.  Is it your experience that the termination of

15 member coverage is one of the most frequent reasons for

16 an overpayment?

17      A.  According to this document for QicLink it is.

18      Q.  I appreciate your saying that, but I was

19 really asking you independent of this document.  Is

20 that your understanding of one of the most common

21 reasons why you get a request for overpayment?

22      MR. McDONALD:  Objection, your Honor.  I just

23 would like to interpose an objection to this line of

24 questioning.  I think the witness's last answer reveals

25 the problem.  I think the witness is trying to be
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 1 helpful and is accepting Mr. Strumwasser's

 2 representation about a document that he can't testify

 3 as to the accuracy of.

 4          If Mr. Strumwasser wants to ask him, in his

 5 experience, do these things hold true or --

 6      THE COURT:  I think that's what he's trying to do,

 7 actually.

 8      MR. STRUMWASSER:  Exactly.

 9      THE COURT:  So in your experience, does this seem

10 right to you, or do you not know, or you wouldn't know?

11      THE WITNESS:  It's my understanding termination of

12 coverage would not be the number one reason for debt.

13      MR. STRUMWASSER:  Okay.

14      Q.  Do you have a sense of what is the most

15 frequent one that you encounter in your experience?

16      A.  To my understanding, coordination of benefits

17 and the duplicate payments are quite popular,

18 prevalent.

19      Q.  What is the code for coordination of benefits?

20 It's -- in the 2007 data, it is the second highest

21 frequency.  There are two coordination of benefits

22 categories, "Submit claim to Medicare" and "Submit

23 claim to primary."  Can you tell us respectively what

24 those two refer to?

25      A.  It's my understanding, and, again I am not a
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 1 medical biller, submitting a claim to Medicare, the

 2 coordination of benefits would be between United and

 3 Medicare.  And submitting claim to a primary care would

 4 be something other than, a non-Medicare claim.

 5      Q.  So if United paid a claim and then it came to

 6 their attention that there may be funds due from

 7 Medicare, then United might send that account to you,

 8 to J&R, to collect the proper amount based on the

 9 coordination of benefits with Medicare; is that right?

10      A.  Yes.  United would send the claim to Johnson &

11 Rountree to request money from the provider.  But in

12 that process, we encourage the provider to bill the

13 primary or bill Medicare for reimbursement.  And

14 oftentimes the provider says, "I'm not going to pay you

15 until I get refunded from that payer."

16      Q.  In which case, you do what?

17      A.  We wait.

18      Q.  Now, I hate to make you jump around, but if

19 you take a look at 312 again, which is the 2007

20 contract, Page 23 of 92.  We have here the

21 classification of services and then the listing of

22 services.  And I noticed that Item C -- excuse me --

23 Item B is "Coordination Of Benefits."  Do you see that?

24      A.  Yes.

25      Q.  And Item E on the next page is "Recovery Of
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 1 Outstanding Receivables."

 2          And your contract is checked for "E" but not

 3 for "B."  Do you nonetheless receive assignments from

 4 United for coordination of benefits candidates?

 5      A.  Item B is relating to identification of COB.

 6 It says, "Identify Coordination Of Benefit Candidates."

 7 We don't identify.

 8      Q.  So that's an identification vendor service?

 9      A.  It's my understanding that would be

10 referencing identification vendors.

11      Q.  But once that kind of a person is identified,

12 then that's just another kind of thing that you would

13 get as a recovery vendor?

14      A.  Yes.

15      MR. STRUMWASSER:  If your Honor was looking for a

16 time to take a break --

17      THE COURT:  Okay.

18      MR. STRUMWASSER:  -- this would be a good one.

19          (Recess taken)

20      THE COURT:  All right.  We'll go back on the

21 record.

22      MR. STRUMWASSER:  Q.  Mr. Cassady, we've had

23 testimony in evidence of an episode in 2008 in which

24 Johnson & Rountree on behalf of PacifiCare sent out

25 collection letters for claims that had not gotten a
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 1 first letter within 365 days.  You're aware of that, I

 2 take it?

 3      A.  I'm familiar with the issue.

 4      Q.  So I'm struggling for a name to call that

 5 episode.  I've heard it said that the term "PLHIC

 6 historical claims project" may describe it.  Is that a

 7 term you're familiar with?

 8      A.  We use PacifiCare historical project, but

 9 yeah, we're talking about the same thing.

10      Q.  This was a project in which you were given

11 some claims to collect on, some of which had not had a

12 first letter in the -- within 365 days of payment,

13 right?

14      A.  I don't know that to be true.  I don't know

15 whether or not the provider got a letter.  I do know

16 that the letters couldn't be produced to JRP.  But I

17 can't tell you whether or not the provider got the

18 letter.

19      Q.  How did this assignment -- was it a single

20 download, one night, or were there multiple pieces of

21 it?

22      A.  You know, I'm not sure.  I am not sure.

23      Q.  Do you know who the identification vendor was?

24      MR. McDONALD:  Objection, your Honor, assumes

25 facts not in evidence.  We don't know whether there was
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 1 an identification vendor.

 2      MR. STRUMWASSER:  Q.  Do you know whether there

 3 was an identification vendor?

 4      A.  To my understanding, it was PacifiCare's

 5 identification.

 6      Q.  Who in Pacific to the best of your knowledge?

 7      A.  I have no clue.

 8      Q.  What's the basis of that understanding?

 9      A.  I haven't been told otherwise.  And to my

10 recollection, it was the PacifiCare first placement

11 letters that were the issue, not another vendor's first

12 placement letters.

13      Q.  Do you know when the assignment for the

14 PacifiCare historical claims project first came in,

15 when the first part of it came in?

16      A.  Not specifically, no.

17      Q.  Do you know generally?

18      A.  Early 2008.

19      Q.  I gather from the spreadsheet you gave us it

20 is your custom to send out a letter, like, right away,

21 within a day of getting the assignment; is that right?

22      A.  That's one to three days.

23      Q.  Did you do that in this case, in the case of

24 the PacifiCare historical claims project?

25      A.  We did.  We issued a second notification
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 1 letter.

 2      Q.  Now, did this come in over the ODAR?

 3      A.  You know, I'm sorry, I couldn't be sure.  I

 4 would be speculating.

 5      Q.  Mr. Cassady, who would know?

 6      A.  What I can tell you is that they did

 7 eventually get into ODAR if they weren't transmitted

 8 via ODAR because they're there now.

 9      Q.  If they were not transmitted via ODAR, then

10 Johnson & Rountree put them in, right?

11      A.  It would have been a special spreadsheet

12 issued to Johnson & Rountree that we would have

13 lettered.

14      Q.  That you would have?

15      A.  Lettered.

16      Q.  What does that mean?

17      A.  Sent letters on.

18      Q.  Ah, I see.  I had visions of a calligraphy

19 assignment.

20          So you don't know whether you got it in a

21 nightly feed from ODAR or you got a special spreadsheet

22 from PacifiCare?

23      A.  It's definitely one of the two.

24      Q.  So there's no third possibility here?

25      A.  No.



2959

 1      Q.  Who would know the answer to this?

 2      A.  Probably Melissa.  She was working that

 3 project in 2008.

 4      Q.  There was actually a time she was going to

 5 come in response to a subpoena, wasn't there?

 6      A.  No.

 7      Q.  Mr. Lowther told me at one point we were

 8 getting two witnesses who had the same last name.  He

 9 didn't tell you that?

10      A.  No.  Dan was misinformed at that time.  It was

11 me that was going to be coming out.  Melissa, over the

12 past year, has been phased out of the role that she's

13 currently in, and I am taking it over.

14      Q.  So are you destined --

15      A.  Have taken it over.

16      Q.  -- to be a VP?

17          I'm sorry.  Are you destined to become a VP?

18      A.  I am not sure what the future holds.  I hope

19 so.

20      Q.  I wish you well.

21          So, Mr. Cassady -- or should I call I Mr. Vice

22 President?  If it came in via ODAR, then the data would

23 have been populated by PacifiCare; is that right?

24      MR. McDONALD:  Objection, your Honor.  Maybe I'm

25 not clear on something.  It sounds from the question
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 1 Mr. Strumwasser understands that it was like a single

 2 transmission constituted this --

 3      THE COURT:  Well, he asked that, and there was

 4 really no answer.

 5      MR. McDONALD:  My impression is that it may be

 6 something that came over a period of time.  So -- it's

 7 just that we're creating a record, and I don't know

 8 what the fact is.  Maybe Mr. --

 9      THE COURT:  I don't think we do know what the fact

10 is.  But I'm not sure the witness knows either.

11      THE WITNESS:  I know it's not just a one-time data

12 dump.  I know that there was more than one, probably

13 more than two.

14      MR. STRUMWASSER:  Q.  And you gave me the logical

15 structure that it would only have come in via ODAR or a

16 special spreadsheet, right?

17      A.  Yes.

18      Q.  Would all of them have come in one way or the

19 other?

20      A.  Not necessarily.

21      Q.  Okay.  So let's just talk about the data

22 coming in over ODAR.  Those fields, the data that came

23 in over ODAR, would that have been entered by

24 PacifiCare personnel?

25      MR. McDONALD:  Objection, lacks foundation as to
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 1 how he would know who was the data entry person on the

 2 United/PacifiCare side.

 3      MR. STRUMWASSER:  I'm happy to append that.

 4      Q.  If you know?

 5      A.  I would have to agree.  I don't know who did

 6 it.

 7      Q.  Wouldn't have been anybody at Johnson &

 8 Rountree?

 9      A.  Definitely not.

10      Q.  To the extent the data came in on a special

11 spreadsheet, the data then would have been populated by

12 somebody other than Johnson & Rountree, right?

13      A.  Yes.

14      Q.  Now, you testified earlier that the ODAR --

15 that's a dangerous acronym -- how do you refer to it?

16 ODAR?

17      A.  ODAR.

18      Q.  The ODAR data includes a field for the date of

19 the payment; is that correct?

20      A.  That's correct.

21      Q.  And the ODAR data includes a field for the

22 date of the first letter, if there was a first letter?

23      A.  My understanding is that that is correct.

24      Q.  In the ordinary course in 2008, when you got

25 data over ODAR, did you perform -- did Johnson &
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 1 Rountree perform the numerical test to compare the date

 2 of service with the date of the first letter?

 3      A.  Johnson & Rountree runs that scrub that you're

 4 talking about on first placement claims.

 5      Q.  So that wouldn't be that scrub.  That would be

 6 a "Has 365 days already run?"

 7      A.  From the paid date to the date put on the

 8 letter, has 365 days run?  If it has, the claim is not

 9 lettered, and it's closed.

10      THE COURT:  Excuse me.  I got lost.  Those are

11 only for first --

12      THE WITNESS:  First placement claims.

13      THE COURT:  But these were not first placement

14 claims?

15      MR. STRUMWASSER:  We don't know that yet.

16      THE COURT:  Okay.

17      MR. STRUMWASSER:  Q.  If it is a first placement

18 claim, then there's a field that is empty for first

19 placement claims in ODAR, right?

20      MR. McDONALD:  Objection vague.

21      THE COURT:  Well, the first -- the date of the

22 first letter is not there, correct?

23      THE WITNESS:  That's correct.

24      THE COURT:  Okay.

25      MR. STRUMWASSER:  Q.  When you get it from ODAR,
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 1 we saw here -- we saw in Exhibit 319 that there is a

 2 field called -- there's a field here that has "1st,"

 3 right?  Am I missing it?

 4          Oh, "Placement."  It's at the end of the first

 5 page.  Exhibit 319, the first page has a "Placement"

 6 field, right?

 7      A.  Yes.

 8      Q.  And that field is populated in ODAR before it

 9 gets to you, right?

10      A.  To my understanding, no.  This column was

11 added to aid in the distinction for the parties here

12 between the first placement and the second payment.

13      Q.  So there is no "Placement" field in the data

14 that come down on a nightly basis from ODAR?

15      A.  Not one that would appear like this.

16      Q.  What would appear?

17      A.  There would be some specific distinction

18 classifying a claim as first placement or second

19 placement.

20      Q.  So United gives its file to you and tells you,

21 you are being asked to send a first letter or second

22 letter?

23      A.  Yeah -- using the term "first letter,"

24 second letter."  And I think I should probably clarify.

25          There is an original notification letter,
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 1 which would be the first notification.  And as an

 2 example, if Johnson & Rountree was given that first

 3 placement claim, we're allowed to send subsequent

 4 letters that could be classified as a second notice or

 5 third notice or a fourth notice, depending on how many

 6 we send.

 7          But there is a specific title for a document

 8 when it's sent to a second -- second vendor or a second

 9 entity has an opportunity to recover.  The document

10 that they send to the provider would be classified as a

11 second notification letter.  And then that entity could

12 send a document -- a refund request after that.

13          Does that make sense?

14      Q.  I think I get it.  What you're saying is, if

15 there had been no requests from PacifiCare to the

16 provider before it came to you, then that's a first

17 placement request, right?

18      A.  If PacifiCare classifies that claim as first

19 placement, then it would be -- we would treat it as

20 first placement.

21      Q.  I suspect I'm missing something here.  If

22 PacifiCare tells you, "This is a first placement," are

23 they not telling you you are going to be writing the

24 first letter?

25      A.  No.  You're correct in saying that.
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 1      Q.  In that case, the ODAR data would tell you the

 2 date of the first letter -- strike that.

 3          In that case, there would be no date of a

 4 first letter; you would be sending the first letter,

 5 right?

 6      A.  Yes.

 7      Q.  And in that case, you testified, your systems

 8 automatically in 2008 would ask the question, "Is it

 9 already more than 365 days since the payment was made?"

10      A.  First placement claims, it's not automatic.

11 We run a manual scrub and do the calculation on the

12 claims before they're lettered.

13      Q.  What do you mean by "a manual scrub"?

14      A.  It's not automated.  It's not a computer

15 running the check for us.  A person is charged with

16 doing that.

17      Q.  So the person sits at a console and looks at

18 each new assignment and sees whether the payment date

19 is more than 365 days ago?

20      A.  Essentially, yes.  It's not one by one, but

21 they'll run the math formula down the spreadsheet and

22 do the calculation.

23      Q.  So it's done by a computer?  It's just not

24 done by the ODAR computer, it's done by Excel or

25 something; is that right?
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 1      A.  Right, with the human being the determining

 2 factor of whether or not it's in compliance.

 3      Q.  So you automatically calculate the interval,

 4 and then a human being decides whether that number is

 5 bigger than 365?

 6      A.  Yes.

 7      Q.  That all has to do with the circumstance where

 8 it's a first placement and, as far as you've been told

 9 by PacifiCare, there was no earlier letter, right?

10      A.  Again, if it's assigned to us as first

11 placement, there would be no question of whether or not

12 there was a first letter.

13      Q.  Right.  So your calculation of that would be

14 365 days from the payment date by the insurer to the

15 date you're going to get your letter out, right?

16      A.  That's correct.

17      Q.  Now, if it was not a first placement, but was

18 a second placement, then the data would come to you

19 over ODAR as a -- with a date filled in for the first

20 placement letter, right?

21      A.  Yes.  To my understanding, that is correct.

22      Q.  If that is the case, does anybody check at

23 Johnson & Rountree to see whether that letter went out

24 no more than 365 days from the date of payment?

25      A.  UnitedHealthcare and its affiliates have
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 1 significant interest in submitting business to us that

 2 is sound and intact and is valid.  I don't believe that

 3 they will submit business to us that wasn't valid.

 4          We do not run a scrub on second placement

 5 claims, however.

 6      Q.  So that's the answer to my question.  No, you

 7 don't test whether the first placement letter, if it

 8 went out before you got the assignment, was within 365

 9 days.  You rely on United to have done that?

10      MR. McDONALD:  Objection, your Honor.  Maybe it's

11 a terminology issue, but I think the concept of "first

12 placement letter" I think mixes a couple of thoughts.

13          I think what Mr. Strumwasser is referring to

14 when he calls it a first placement letter is a first

15 request for overpayment return, return of overpayment,

16 something like that.

17          "Placement," I think the witness testified,

18 had to do with when the task was assigned to Johnson &

19 Rountree, whether it was -- there were asked to be the

20 first ones to request the overpayment or whether there

21 had been a prior request.

22      THE COURT:  I'm not sure I see a distinction.

23      MR. STRUMWASSER:  I don't either, and I'd like to

24 be helpful here.

25          Let me see if I can accommodate Mr. McDonald.
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 1 He's a nice fellow.

 2      Q.  We have a circumstance where you are asked --

 3 you are sent an assignment from PacifiCare, and it is

 4 denominated a second placement, right?  That happens?

 5 The ODAR data says, "This is a second placement,"

 6 right?

 7      A.  Yes.

 8      Q.  In that circumstance, you do not calculate

 9 whether the -- and -- excuse me.

10          In that second placement assignment, the ODAR

11 data will say, "Here is the date of the initial

12 letter," won't it?

13      A.  To my understanding, that is correct.

14      Q.  So you could -- in theory, you have enough

15 information now that you could do the subtraction and

16 figure out whether that first letter went out of

17 PacifiCare more or less than 365 days, right?  I mean,

18 that's physically possible, right?

19      A.  It is physically possible.  However, Johnson &

20 Rountree can't be sure about what happened within

21 another vendor or within PacifiCare.

22          What we can count on is that UnitedHealthcare

23 and its affiliates give us solid information that we

24 should be lettering.

25          And I want to make just a really brief point
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 1 here.  If we or UnitedHealthcare were to be sending out

 2 notification letters that were invalid to providers, it

 3 would be causing disservice to our company as well as

 4 theirs by increased paperwork, increased human hours,

 5 and increased headache in dealing with invalid claims.

 6      Q.  I appreciate that, Mr. Cassady.  But in the

 7 interest of getting you out of here promptly, let's

 8 just -- the question was that you have enough

 9 information that you could do the subtraction?  I don't

10 want it to be viewed as a pejorative question or a

11 loaded question.

12          I just want to confirm that ODAR will give you

13 enough information for a second placement assignment

14 that you could do the math and figure out whether the

15 first letter went out within 365 days, right?

16      A.  If the pay date was there and the first

17 placement letter date was there, then, theoretically,

18 we could do a scrub on that.

19      Q.  It's your testimony that the pay date and the

20 first letter date are there, as far as you know, right?

21      A.  It's my understanding.

22      Q.  Now, you raise another interesting point,

23 which is United, or in this case, PacifiCare, would

24 face some consequences were it to send out -- send to

25 you a -- an assignment for a second placement in which
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 1 the first letter did not go out within 365 days.  That

 2 was the point you just made, right?

 3      A.  Yeah, yes.

 4      Q.  Okay.  Do you know with respect to the

 5 PacifiCare historical claims project that we've been

 6 talking about -- are you with me?  Do you know whether

 7 the data that was given to Johnson & Rountree

 8 designated those claims as being sent to you for a

 9 first placement or a second placement?

10      A.  Let me just rephrase.  So the data that we

11 received, was that designated as first placement or

12 second placement?

13      Q.  That's right.

14      A.  Yes, it was designated as second placement.

15      Q.  So in the ordinary course, you would rely on

16 PacifiCare, and you wouldn't yourself do a scrub to

17 check that interval, right?

18      A.  For second placement?

19      Q.  Yeah.

20      A.  That's correct.

21      Q.  Do you know whether there was a date in the

22 field for the letter date of the second -- of the first

23 letter?

24      A.  I don't.  And I apologize for not knowing.

25 Had I known that this was the essence of why I was
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 1 asked to come, I would have prepared myself to be able

 2 to answer more of those questions.

 3      MR. STRUMWASSER:  Can we go off the record?

 4      THE COURT:  Sure.

 5          (Discussion off the record)

 6      THE COURT:  All right.  We'll go back on the

 7 record.

 8      MR. STRUMWASSER:  We obviously have some

 9 limitations here in what the witness knows.  I'm just

10 going to ask a few questions and then be done with it.

11      Q.  Do you know, Mr. Cassady, from whom at

12 PacifiCare the PacifiCare historical claims project

13 assignment came?

14      A.  At the time, Parker Thornburg was the vendor

15 manager.  So Johnson & Rountree would have been

16 communicating with him regarding the historical load.

17      Q.  Is he still there?

18      A.  Yes.

19      Q.  Do you know whether this assignment came in

20 with any additional documentation or instructions or

21 oral instructions?

22      A.  I'm sure that there were.  I was not working

23 the project.  So -- I'm sure that there were, because

24 we were asked to letter the information and follow up

25 with providers, so there were certainly instructions
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 1 that came along with the data.

 2      Q.  So the decision to send out letters was a

 3 decision that was made by PacifiCare and assigned to

 4 you; is that right?

 5      A.  Yes.

 6      Q.  The letters that were sent out were all second

 7 letters, right?  They said in the text that this is a

 8 second request?

 9      A.  Yes.

10      Q.  Did PacifiCare tell Johnson & Rountree that

11 they should be second letter texts?

12      A.  Yes.

13      Q.  Again, Mr. -- Thornhill?

14      A.  -- -burg.

15      Q.  -- Thornburg, that would be the source of that

16 instruction?

17      A.  Yes.  And I might clarify that there are

18 probably additional sources, but at the time, he was

19 our vendor manager.

20      Q.  Who else would have been involved in this?

21      A.  Some of his underlings.  I have no names to

22 give you.

23      Q.  Was this -- for Johnson & Rountree, was this

24 considered a special assignment?

25      A.  We receive escalated special assignments
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 1 regularly from United.  This would be considered one of

 2 them.

 3      Q.  So this was a regular special assignment?

 4      A.  Everything's special when it comes to United.

 5      Q.  So as far as you know, the people you were

 6 dealing with, Johnson & Rountree was dealing with on

 7 this project, they were all United employees?

 8      A.  Or it's affiliates.

 9      Q.  That's the question I'm asking.  Were these

10 people who worked for United as best you know?  Was

11 there anybody there that you understood to be working

12 for PacifiCare?

13      MR. McDONALD:  Objection, there's no foundation

14 laid that he knows who employed any of the individuals.

15      THE COURT:  I think he testified to that earlier.

16 He thought he was dealing only with United.

17          Isn't that true?

18      THE WITNESS:  Parker Thornburg was a United

19 employee.  He was our primary contact.

20      MR. STRUMWASSER:  Q.  That sounds like a carefully

21 phrased answer.  Did you know that you were dealing

22 with anybody from PacifiCare in 2008?

23      A.  No.

24      Q.  Mr. Cassady how did this happen?

25      MR. McDONALD:  Objection, vague.
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 1      THE COURT:  Sustained.

 2      MR. STRUMWASSER:  Q.  How did it -- well, you

 3 understand that there were something in excess of 2,900

 4 letters denominated "second request" that went out

 5 without any ability to document a timely first request,

 6 right?

 7      MR. McDONALD:  Objection, lacks foundation, calls

 8 for speculation.  There's no evidence that this witness

 9 knows anything about 2,900.

10      THE COURT:  If you do.

11      THE WITNESS:  Can you repeat the question?

12      MR. STRUMWASSER:  Q.  Sure.  I think you said that

13 you were aware that some PacifiCare claims came in in

14 which the company was unable to provide documentation

15 of the first letter, and they came in to you for second

16 letters; is that right?

17      A.  If that's what I said, I would definitely need

18 to strike that.

19          That's definitely not what I meant.  It is

20 presumed that there was a letter submitted when we get

21 a second placement claim.  We were never told, "Hey,

22 JRP, these claims don't have a first placement letter.

23 Please send the second notice out."

24      Q.  I understand that.

25      A.  I'm not sure what you're asking.
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 1      Q.  After all was said and done, you determined

 2 that you sent out -- in connection with the PacifiCare

 3 historical claims project -- a body of second letters

 4 that were -- that is to say, letters that were second

 5 for which there was, as it turns out, no documentation

 6 of a first letter within 365 days and the second letter

 7 went out more than 365 days, right?

 8      MR. McDONALD:  Objection, misstates his testimony.

 9 I think his testimony was something to the effect that

10 a copy of a letter could not be located.  I don't think

11 he testified -- in certain instances, and we don't know

12 how many of those there are.  I don't think he

13 testified that there was no documentation that a first

14 letter had not been timely sent.

15      THE COURT:  I think what he said is they didn't

16 have any documentation or no documentation could be

17 provided that a first letter had been sent.  I don't

18 want to split hairs about this.

19          Are you aware of this situation?  I think you

20 testified that you were.

21      THE WITNESS:  Yes, I am.  I think the point that

22 I'm trying to make here is that, just because the

23 provider claims they didn't get a letter or that at

24 that time letters couldn't be produced, doesn't mean

25 that the letters aren't there.
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 1      MR. STRUMWASSER:  Q.  That's an enigmatic answer

 2 to a non-existent question, but let's just power on

 3 here.

 4          There were a number of instances in connection

 5 with the PacifiCare historical claims project in which

 6 PacifiCare wound up sending out letters to providers

 7 saying, "We are withdrawing our demand for this

 8 repayment," right?

 9      MR. McDONALD:  Objection.  PacifiCare sent the

10 letters?

11      MR. STRUMWASSER:  Well, Johnson & Rountree on

12 behalf of PacifiCare.

13      Q.  Is that right?

14          Actually, you know what?  I'm not going to let

15 Mr. McDonald rewrite that question.

16          In which PacifiCare sent the letters?  Do you

17 know that to be the case?

18      A.  To my understanding, Johnson & Rountree --

19      Q.  Okay.

20      A.  -- sent some closure letters.

21      Q.  Under what letterhead?

22      A.  Would be the PacifiCare logo.

23      Q.  Do you know how many such letters were sent

24 out?

25      A.  I do not.
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 1      Q.  Do you have a ballpark estimate?

 2      A.  I don't.

 3      Q.  If I told you 2,912 claims were involved, does

 4 that sound high, low, or about right?

 5      MR. McDONALD:  Objection, your Honor.  I think

 6 this is confusing the record insofar as the witness has

 7 already indicated he doesn't know the difference

 8 between PPO and HMO business.

 9          And to the extent that Mr. Strumwasser is

10 injecting some notion of some number of letters that

11 were sent out under PacifiCare letterhead, it might

12 suggest to the record that the record was -- an answer

13 might suggest that that number is applicable to the PPO

14 business, which might be within the scope of this

15 proceeding, when in fact I would suggest that it most

16 likely involves some HMO business, which is not.

17      MR. STRUMWASSER:  Your Honor, the record is clear.

18 2,912 is the number given to the Department of

19 Insurance as the number of claims that were wrong.

20 That was Ms. Black's testimony, and that was documented

21 in e-mails to her or to somebody else at CMA, which I

22 believe are in the record.

23      THE COURT:  Stop.

24          To your knowledge, do you know how many

25 letters were sent withdrawing the claims that we were
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 1 talking about concerning -- and went out over

 2 PacifiCare logo?

 3      THE WITNESS:  I do not have a number.  I know that

 4 some were sent.

 5      MR. STRUMWASSER:  What?

 6      THE WITNESS:  I know that some were sent.

 7      MR. STRUMWASSER:  Q.  That's not a good thing when

 8 you have to withdraw a -- withdraw a request for

 9 repayment -- from a Johnson & Rountree point of view;

10 is that right?

11      MR. McDONALD:  Objection.  What's the relevance?

12      THE COURT:  Overruled.  He's testifying.

13      THE WITNESS:  Well, good?  Like good versus bad?

14 I mean, it's -- it's not -- I can answer both ways,

15 honestly.  It's good because we don't want to have

16 claims that are not valid.  And it's bad because we

17 want to collect on valid claims.

18      MR. STRUMWASSER:  Q.  It's not as good as not

19 having sent them out in the first place, right?

20      MR. McDONALD:  Objection, your Honor.  I think

21 we're getting into argument.

22      THE COURT:  Right.

23      MR. STRUMWASSER:  Q.  Look, the reason I'm asking

24 you whether it's good or bad is because, if you thought

25 it was bad, then I was going to ask you, how did it
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 1 happen?

 2      MR. McDONALD:  I'm sorry.  I missed the question.

 3      MR. STRUMWASSER:  Q.  How did it happen?

 4      A.  How did Johnson & Rountree send second

 5 notices?

 6      Q.  Yeah.  How did it happen that Johnson &

 7 Rountree sent out second notices when it cannot

 8 demonstrate the existence of timely first notices?

 9      A.  The protocol that Johnson & Rountree was given

10 to follow was to send second notices on second

11 placement claims.

12      Q.  In other words, you followed your orders?

13      A.  In a manner of speaking.

14      Q.  So if there was fault, it was not with Johnson

15 & Rountree; is that your position?

16      A.  I'm not here to assign fault.

17      Q.  You're not allowed to decide what you're here

18 for.  Is it your position that Johnson & Rountree did

19 nothing wrong with respect to those claims?

20      A.  We were following our protocol.

21      Q.  Did PacifiCare do anything wrong?

22      MR. McDONALD:  Objection, your Honor.

23      THE COURT:  Sustained.

24      MR. STRUMWASSER:  Q.  Are you aware that some of

25 the -- some of the accounts, some of the claims in the
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 1 PacifiCare historical claims project identified the

 2 wrong product to the provider?

 3      A.  Yes, I am aware of it.

 4      Q.  Do you know how that happened?

 5      A.  It was a Johnson & Rountree error.

 6      Q.  How did that error occur?

 7      A.  There was a mismatch with the data set and the

 8 template, the letter template.  So the data was plugged

 9 into an incorrect letter template.

10      Q.  By Johnson & Rountree employees?

11      A.  Yes.  And since then, we've put several checks

12 in place to ensure that doesn't happen again.

13      Q.  Are you aware that some of the doctors who

14 received this notice had already returned the

15 overpayment to PacifiCare?

16      A.  I'm not specifically aware of that.

17      Q.  Are you generally aware that that happened?

18      A.  Yes.  And I would also be sure that those

19 refunds were returned to the provider.

20      Q.  I understand that.  But that isn't as good as

21 not sending the collection notice in the first place,

22 right?

23      MR. McDONALD:  Objection, your Honor.  "Good"?

24      THE COURT:  Nobody wants to get a collection

25 letter.  I'll take official notice of that.
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 1      MR. STRUMWASSER:  Q.  How did that error occur?

 2 How did it happen that people got collection notices on

 3 checks that they had already sent back?

 4      MR. McDONALD:  Objection, your Honor.  I think the

 5 witness has already testified about the process in

 6 terms of the data being transmitted to Johnson &

 7 Rountree and what their process was.  I don't know

 8 where we're going with this at 3:37.

 9      THE COURT:  So this is a third concern?

10      MR. STRUMWASSER:  Yes.

11      THE COURT:  All right.  I'll allow it.

12      THE WITNESS:  Repeat the question, please?

13      MS. ROSEN:  Q.  How did it happen that collection

14 letters went out to providers in the PacifiCare

15 historical claims project who had already, in fact,

16 refunded the amounts that PacifiCare was asking for?

17      MR. McDONALD:  Objection, your Honor.  This

18 witness lacks foundation.  To the extent that the issue

19 is a provider paid money to PacifiCare before the

20 assignment was made or simultaneously with the

21 assignment being made to Johnson & Rountree, I don't

22 know that this witness has any information about what

23 PacifiCare did with those funds.

24      THE COURT:  You were acting on information you got

25 from PacifiCare in that instance; is that correct?
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 1      THE WITNESS:  That's correct.

 2      THE COURT:  Let's move on.

 3      MR. STRUMWASSER:  Q.  Take a look at 312.  I don't

 4 have a whole lot for you on 312, but I would like to

 5 ask you another question.  Page 9 of 92, do you see

 6 Paragraph 4.18.7?

 7      A.  Yes.

 8      Q.  Under that provision, as I understand it, you

 9 are to document for PacifiCare any control weaknesses

10 observed in the United or PacifiCare processes; is that

11 fair?

12      A.  Yes.

13      Q.  Did you do so?  Did you document any control

14 weaknesses with respect to the PacifiCare historical

15 claims project?

16      A.  There were e-mails that were exchanged

17 discussing the difficulty of identifying those first

18 placement letters.  To my knowledge, there was no

19 formal declaration of weakness observed.

20      Q.  Were there any control weaknesses leading to

21 the difficulties with the PacifiCare historical claims

22 project?

23      A.  I'm not -- can you repeat that?  I'm sorry.

24      MR. STRUMWASSER:  Can we have that read back?

25          (Record read)



2983

 1      THE WITNESS:  No.

 2      MR. STRUMWASSER:  Q.  Take a look at Page 4 of

 3 312, that's to say Page 4 of Exhibit 312, Paragraph

 4 4.13 and it pours over to the next page, to Page 5.

 5          As I understand this paragraph, it says that,

 6 "If United determines that you are not maintaining

 7 sufficient staff with sufficient skills and experience

 8 to adequately discharge your duties, United can require

 9 Johnson & Rountree to take corrective action."

10          Is that your understanding of what the

11 paragraph says?

12      A.  If you'd like to give me just a moment.

13      Q.  Sure.

14      A.  Yes, I understand that to be the case.

15      Q.  Mr. Cassady, did United ever require

16 PacifiCare -- excuse me.

17          Did United or PacifiCare ever require Johnson

18 & Rountree to submit a written corrective action plan

19 to train and/or add staff to adequately discharge its

20 duties under agreement?

21      THE COURT:  Ever?

22      MR. STRUMWASSER:  Yeah, I'll start with that.

23      THE COURT:  Could we at least limit it to 2005 to

24 the present?

25      MR. STRUMWASSER:  This contract only had two
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 1 years.

 2      THE COURT:  So any time under this contract.  I

 3 like that question better.

 4      THE WITNESS:  Yes.

 5      MR. STRUMWASSER:  Q.  Under what circumstances?

 6      A.  My understanding is that we submitted a

 7 corrective action plan regarding the mismatching of

 8 data on templates.  I believe there is another,

 9 completely unrelated to this issue, an appeals issue.

10      Q.  What was that issue?

11      A.  I don't have the specifics.

12      Q.  What do you know of it?

13      A.  That there were some appeals that were not

14 loaded, going back to those KPIs, the turnaround time

15 for appeals we had missed.

16      Q.  During 2008, did the events in connection with

17 the PacifiCare historical claims project affect your

18 KPI scores?

19      A.  The KPIs were not -- had not been created at

20 that time.

21      Q.  I'm sorry.  You told me that.  I apologize.

22          Did they affect your evaluations under the

23 prior system?

24      A.  The mismatching of templates and data did, but

25 not the issue that we're talking about here.
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 1      Q.  Now, you testified that, with respect to the

 2 365-day issue on the PacifiCare historical claims

 3 project, that notices went out to providers that you

 4 were no longer pursuing -- that is to say, that

 5 PacifiCare was no longer pursuing those claims, right?

 6      A.  That notices went out to --

 7      Q.  Providers, telling them that the letters they

 8 had received, the second claim notices that they had

 9 received, were not going to be pursued by PacifiCare?

10      A.  That's correct.

11      Q.  Were any refunds made?

12      A.  Specifically, I'm not sure.  Most likely,

13 there were refunds that were made.

14      Q.  Was interest paid?

15      MR. McDONALD:  Objection.

16      THE COURT:  If you know.

17      THE WITNESS:  No.  Interest was not paid.

18      MR. STRUMWASSER:  Nothing further.

19      THE COURT:  Do you have any questions?

20      MR. McDONALD:  I don't, your Honor.

21      THE COURT:  Do you want me to not release him

22 pending this discussion we have?

23      MR. STRUMWASSER:  I would appreciate that, your

24 Honor.

25      THE COURT:  You probably don't have to come back,
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 1 but I'm not releasing you just in case.

 2      MR. STRUMWASSER:  And your Honor, can we move our

 3 exhibits?

 4      THE COURT:  Yes.

 5      THE WITNESS:  May I?

 6      THE COURT:  Yes, you're welcome to leave the hot

 7 seat.

 8          Any objection to 321?

 9      MR.  McDONALD:  Yes.  It was Mr. Strumwasser who

10 testified about it, not this witness.

11      THE COURT:  All right.  So we're going to keep

12 that open.

13      MR. STRUMWASSER:  320 and 321 we will obtain

14 authentication also.

15          How about 319?

16      THE COURT:  Hold on.  All right.  319?

17      MR. McDONALD:  I guess we -- because it has tax ID

18 and the specific information --

19      THE COURT:  Needs to be redacted or be

20 confidential, one or the other.

21      MR. STRUMWASSER:  I think there's only one field

22 here that matters, and that's tax.  So why don't we

23 redact it.

24      THE COURT:  Will that satisfy you?

25      MR. McDONALD:  Yeah, I think that's probably okay.
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 1      THE COURT:  Let's do that then.  Do you want to

 2 give that to me tomorrow, or do you want to redact it

 3 now?

 4      MR. STRUMWASSER:  We'd like to redact it right

 5 now, if we could.

 6      MR. GEE:  Shall I take it from your Honor?

 7      THE COURT:  Yes.

 8      MR. STRUMWASSER:  We're moving in 318, subject to

 9 PacifiCare's request for confidentiality treatment

10 based on the testimony of other witnesses.

11      THE COURT:  Correct.  So any objection to 318

12 subject to confidentiality?

13      MR. McDONALD:  No, your Honor.

14      THE COURT:  Any objection to 317, same?

15      MR. McDONALD:  Same.

16      THE COURT:  Any objection to 316?  I don't know.

17 These are these additional letters.  Same thing?

18      MR. McDONALD:  Yeah, I think so.

19      THE COURT:  All right.  And 15, the same?

20      MR. McDONALD:  Yes.

21      THE COURT:  314, same?

22      MR. McDONALD:  Yes.

23      THE COURT:  313?

24      MR. McDONALD:  Yes.

25      THE COURT:  312?



2988

 1      MR. McDONALD:  Yes.

 2      THE COURT:  311?

 3      MR. McDONALD:  Yes.

 4      THE COURT:  And that's it.

 5          So let me see if I can find 319.

 6      MR. McDONALD:  You mean 310?  We don't have any

 7 objection to 310 going in.

 8      THE COURT:  I've already admitted 310.

 9      MR. STRUMWASSER:  I'm sorry, the ones that we just

10 rattled through, they're all admitted subject to

11 determination about confidentiality?

12      THE COURT:  They're all admitted.  Whether they're

13 confidential or not is still open.

14          But the one exhibit that I can't put my hand

15 on --

16      MR. GEE:  319, looks like this, your Honor.

17      THE COURT:  This one?

18      MR. GEE:  Yes.

19          (CDI Exhibits 311 through 319 admitted into

20           evidence)

21      THE COURT:  All right.  Anything else?

22      MR. STRUMWASSER:  I think we're done, your Honor.

23 Tomorrow, is it 9:00 o'clock, right?

24      THE COURT:  Yes.  So did you want to tell me what

25 we're going to tomorrow?
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 1      MR. STRUMWASSER:  We have a provider,

 2 Dr. Theodore Mazer is going to be here, and that's our

 3 only witness tomorrow.

 4      THE COURT:  So we can finish documents, you think?

 5      MR. STRUMWASSER:  Yes, I think so.

 6      THE COURT:  And do the motions?

 7      MR. McDONALD:  Do you want to plan to do that

 8 after Dr. Mazer?

 9      THE COURT:  Yes.  Anything else?

10      MR. STRUMWASSER:  Nothing, your Honor.  Thank you.

11      THE COURT:  All right.  We're off the record.

12      MR. McDONALD:  Thank you, your Honor.

13      (Whereupon, the proceedings concluded

14       at 3:58 o'clock p.m.)

15
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 1 STATE OF CALIFORNIA     )

                        )   ss.

 2 COUNTY OF MARIN         )

 3          I, DEBORAH FUQUA, a Certified Shorthand

 4 Reporter of the State of California, duly authorized to

 5 administer oaths pursuant to Section 8211 of the

 6 California Code of Civil Procedure, do hereby certify

 7 that the foregoing proceedings were reported by me, a

 8 disinterested person, and thereafter transcribed under

 9 my direction into typewriting and is a true and correct

10 transcription of said proceedings.

11          I further certify that I am not of counsel or

12 attorney for either or any of the parties in the

13 foregoing proceeding and caption named, nor in any way

14 interested in the outcome of the cause named in said

15 caption.
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17
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 1 OAKLAND, CALIFORNIA; THURSDAY, JANUARY 28, 2010; DEPARTMENT

 2 A; 9:00 A.M., ELIHU HARRIS STATE BUILDING; 1515 CLAY STREET;

 3 RUTH S. ASTLE, ADMINISTRATIVE LAW JUDGE

 4                            -oOo-

 5          (Off-the-record discussion re scheduling.)

 6           THE COURT:  Are we ready?

 7           MR. STRUMWASSER:  Yes, your Honor.

 8           THE COURT:  Okay.  This is on the record.  This is

 9 before the insurance commissioner of the State of California

10 in the matter of PacifiCare Life and Health Insurance

11 Company.  This is OAH case number 2009069395.  Agency number

12 UPA 2009 -- oops 2007-00004.

13           Today's date is January 28, 2010.

14           Counsel are present.  Respondent is present in the

15 person of Sue Berkel.

16           We did have a discussion of scheduling off the

17 record and the conclusion is that we're not going Monday but

18 we do have witnesses for Tuesday, Wednesday, and Thursday

19 next week.  Friday is a, not a first furlough Friday.  And,

20 um, you're ready to call your next witness?

21           MR. STRUMWASSER:  Yes, your Honor.

22           THE COURT:  Okay.  If I can find where I am.

23           MS. ROSEN:  Your Honor, the Department calls

24 Dr. Theodore Mazer.

25           THE COURT:  Okay.
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 1           MS. ROSEN:  That's M-a-z-e-r.

 2                       THEODORE MAZER,

 3 having been called as a witness by the Department, was sworn

 4 and testified as follows:

 5           THE COURT:  Dr. Mazer, if you can come right over

 6 here and raise your right hand.

 7           Do you solemnly swear or affirm that the testimony

 8 you're about to give is the truth, the whole truth and

 9 nothing but the truth?

10           THE WITNESS:  Yes, I do.

11           THE COURT:  Please be seated.

12           Please state your first and last name and spell

13 them both for the record.

14           THE WITNESS:  Theodore Mazer, T-h-e-o-d-o-r-e

15 M-a-z-e-r.

16           THE COURT:  Okay.  Go ahead.

17                      DIRECT EXAMINATION

18 BY MS. ROSEN:

19      Q.   What is your profession?

20      A.   I'm a physician.

21      Q.   And your specialty?

22      A.   Ear, nose and throat or otolaryngology.

23      Q.   Could you tell us a little bit about your

24 education and residency?

25      A.   I'm from New York.  I went to high school on Long
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 1 Island.  In my undergraduate, a Bachelor's degree at State

 2 University of New York, Buffalo.  And I did my medical

 3 school at Upstate Medical Center in Syracuse University,

 4 followed by residency of general intern -- general

 5 internship in surgery and otolaryngology residency at Baylor

 6 College of Medicine in Houston, Texas.

 7      Q.   Could you just describe briefly the kinds of

 8 illnesses and conditions and procedures that you perform in

 9 your profession?

10      A.   The specialty is the specialty of head and neck

11 surgery, but it also covers a significant amount of medical

12 illness.  So we treat anything from ear infections, sinus

13 infections, on up through significant ear disease, surgical

14 ear disease, corrections of hearing loss, thyroid surgery,

15 head and cancer surgeries, basically above the clavicle and

16 below the brain.

17      Q.   Okay.  And where is your practice located?

18      A.   San Diego, California.

19      Q.   And how -- how have you organized your practice?

20      A.   I'm a solo practitioner in a sole proprietorship.

21      Q.   And the number of years you've been practicing?

22      A.   I've been in practice 21 and-a-half years.  I was

23 originally employed by another physician for a year

24 and-a-half.  Um, then I went into my own practice, renting a

25 space from another otolaryngologist in 1989 and then I
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 1 purchased his practice in 1991.

 2      Q.   So how do you get most of your patients?

 3      A.   Um, patients for a specialty, usually by referral

 4 from primary care physicians or other specialists as well as

 5 from prior patients and from the community at large.

 6      Q.   Now, have you been participating as an in-network

 7 provider for the PacifiCare PPM?

 8      A.   Yes.

 9      Q.   And since when?

10      A.   I have a direct contract as early as 1993,

11 possibly before when I was employed.

12      Q.   So I'm going to ask you some questions about that

13 contract.

14           MS. ROSEN:  Your Honor, at this time I would like

15 to have two exhibits marked.

16           THE COURT:  Okay.  Let me find my right page.

17           All right.  We're at 322.

18           MS. ROSEN:  So the first is a letter dated May 5,

19 2003.  And it's on PacifiCare letterhead.  It's a letter to

20 Dr. Mazer.

21           THE COURT:  All right.  May 5, 2003.  And that is

22 an exhibit with a letter marked as Exhibit 322.

23          (Exhibit 322 marked for identification.)

24           MS. ROSEN:  And second is a PacifiCare contract.

25 And it has a signature date of 5/29/03.  I don't know which
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 1 date you would like to use on that one.  That might be.  You

 2 let me know.

 3           THE COURT:  All right.  That is Exhibit 323.

 4           (Exhibit 323 marked for identification.)

 5           Yeah, the first.

 6           MS. ROSEN:  I'm sorry.  I didn't get the numbers.

 7           THE COURT:  322 is the letter.  And 323, I can't

 8 for sure.  Is it 5/27 or 5/29?

 9           THE WITNESS:  5/29.  That is my doctor's

10 penmanship.  I apologize.

11           THE COURT:  That's all right.  So it is a contract

12 with a date under the doctor's signature of 5/29/03.

13 BY MS. ROSEN:

14      Q.   So let's start with 322, the letter dated May 5,

15 2003.  What is it?

16      A.   It is a letter from PacifiCare noting my previous

17 dedication to their patients and inviting me to join their

18 PPO network with copies of a proposed contract attached.

19           It tells me to sign and return both contracts,

20 complete some boxes for insuring payment and that's all

21 there is to it and the words of the letter.  It gives me a

22 deadline of June 13.

23      Q.   Okay.  And did you respond to this letter?

24      A.   I did.

25      Q.   And can you comment on what has been introduced as
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 1 Exhibit 323?  What kind of document that is?

 2      A.   This is a copy of the contract that I returned to

 3 them with my portion of the signature page on page one of

 4 ten, and the rest of the contract document attached.

 5      Q.   So you testified that you were contacted at one

 6 point with PacifiCare in 1993.  What did they offer in 2003

 7 that was different?

 8      A.   The main change was movement to a proprietary fee

 9 schedule from what, in the old '93 contract, for most

10 contracts around that time, was a Medicare-based contract.

11 There are probably other changes in here that incorporated

12 changes in law of that period of time just consolidated into

13 one contract.

14      Q.   Can you tell us a bit about the difference between

15 the type of schedule you had in '93 fee schedule and the

16 type of schedule that you signed onto in 2003?

17      A.   Yeah.  The '93 fee schedule was a thing that we

18 would call a Medicare RVU conversion schedule.  In other

19 words, Medicare assigns value units to each and every

20 service that was provided with very few exceptions.

21 Medicare has a conversion factor, a dollar figure that they

22 multiply times those units to come up with a payment and

23 those have some geographic adjustments.

24           A Medicare-based fee schedule would usually be

25 done in one of two ways:  It would be a percentage of the
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 1 published medical -- Medicare fee schedule or it would be a

 2 Medicare-based schedule wherein the payer would pay its

 3 conversion rate times the published RVUs or units of value

 4 for a given service.  That would have been the 93 'figure;

 5 the two -- I'm sorry.

 6      Q.   So which one do you think is more predictable just

 7 to -- from your perspective --

 8      A.   You know --

 9           MR. KENT:  Objection.  Vague.

10           THE COURT:  I'll allow it.  If you don't

11 understand the question, you can let me know.

12           THE WITNESS:  I understand it, your Honor.

13           Um, in trying to track proper payments by health

14 plans, it is always easier to have a complete fee schedule.

15 And that can be obtained in only two ways:  Either the payer

16 gives us a complete fee schedule for all codes or a

17 MediCare-based schedule that we know the percentage or

18 conversion unit to calculate the proper rate.

19           Once we get into a proprietary fee schedule that

20 we cannot obtain, we're at the mercy of the integrity of the

21 payer to pay based upon a fee schedule that is

22 nontransparent.  Obviously, we would prefer the former, not

23 the latter.

24      Q    (By Ms. Rosen) Okay.  So it's clear that 323 does

25 not have the PacifiCare signature, did you ever receive a
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 1 fully-executed 2003 contract from PacifiCare?

 2      A.   In 2007 it became apparent that we did not have a

 3 returned fee schedule -- a returned contract from them.

 4      Q.   Um, did this give you any reason to believe that

 5 you might not be contracted with PacifiCare even though you

 6 didn't --

 7      A.   No.  The reality is that in each and every plan

 8 that we do these contracts with, including IBAs, we return

 9 schedules, the expectation that at some point in the future,

10 that is often distant future, we will get something back.

11 And to think that we're going to track when we send

12 something in as a contract watch for the return, it just

13 doesn't happen.  The office staff, when it finally comes in,

14 typically months later, we'll simply file it under a file

15 for that contract.

16           I was really not aware that I hadn't even received

17 back a copy from PacifiCare until 2007, someplace around, it

18 would have been around April, when it was made apparent to

19 me by PacifiCare.

20           MS. ROSEN:  Your Honor, at this time I would like

21 to move 322 and 323 into evidence.

22           THE COURT:  Any objection?

23           MR. KENT:  No objection, your Honor.

24           THE COURT:  All right.  322 and 323 are entered.

25             (Exhibits 322 and 323 in evidence.)
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 1           MS. ROSEN:  Your Honor, I'd like to ask that this

 2 exhibit be marked as next in order.  It is a letter dated

 3 July 24, 2004.

 4           THE COURT:  All right.  That will be 324.

 5           (Exhibit 324 marked for identification.)

 6 BY MS. ROSEN:

 7      Q.   Do you recognize this letter?

 8      A.   Yes, I do.

 9      Q.   Now, who's Nancy Weber?

10      A.   Nancy Weber is an employee of mine principally

11 employed as a billing clerk, although she performs some

12 other functions as well.

13      Q.   So when you received this letter or your office

14 received this letter, did -- did you believe this was an

15 indication that you were in the PacifiCare network as a

16 participating provider?

17           MR. KENT:  Objection.  Irrelevant.

18           THE COURT:  Overruled.

19           THE WITNESS:  It is addressing that I -- that my

20 staff and I --

21           THE COURT:  No.  The question is did you believe

22 because of this letter you were in the network?

23           THE WITNESS:  Yes.

24           THE COURT:  All right.  So listen to the question

25 and answer the question it goes faster, honest.
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 1           THE WITNESS:  Okay.  Thanks, your Honor.

 2 BY MS. ROSEN:

 3      Q.   What's the purpose of the letter?

 4      A.   The purpose of the letter appears to be to

 5 notifying my staff how we can get onto a provider web site

 6 for PacifiCare to access certain information.

 7      Q.   So after year 2003 contract with PacifiCare was

 8 effective, were you being paid at the 2003 fee negotiated

 9 rate in 2003?

10           MR. KENT:  No foundation.  There has no testimony

11 it was ever effective.

12           THE COURT:  Overruled.

13           THE WITNESS:  To the best of my knowledge, yes.

14 BY MS. ROSEN:

15      Q.   And how long did that last?

16      A.   As far as I could tell, we were unaware of any

17 changes or reductions in payment until mid to late 2006.

18 And it became very apparent when my staff gave me some

19 explanation of benefits, EOBs in early 2007 questioning the

20 rate that we were receiving on PacifiCare patients.

21      Q.   So I really do want to be clear here for the

22 Court.  After 2003, when you accepted the fee schedule that

23 was offered to you, your reimbursement did change from the

24 prior fee schedule, your 1993 contract?

25           MR. KENT:  Objection, your Honor.  Misstates the
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 1 prior testimony.  Also calls for a legal conclusion.  The

 2 acceptance of these contracts is what PacifiCare signed.

 3           THE COURT:  Okay.  My understanding is that after

 4 he signed this contract and returned it, you can ask him if

 5 he was paid a different rate.

 6           MS. ROSEN:  I just like to point out, I mean you

 7 can read the question back.  I believe I asked him what he

 8 was paid at.

 9           THE COURT:  He talked about the acceptance of the

10 contract and he's quibbling about who accepted what and it's

11 after he signed it and returned it.

12           MS. ROSEN:  Okay.

13      Q.   I'm not asking you about the acceptance of the

14 contract.  I'm asking what you were paid at.  Did it change

15 after you returned the contract that you signed in 2003, did

16 your reimbursement change?

17      A.   To my review, to my knowledge, we were paid at a

18 different rate following 2003 reminding you that I had a

19 non-transparent rate so I couldn't do a direct comparison to

20 a contract.

21      Q.   And did that continue through 2004?

22      A.   As I recall it, yes.

23      Q.   And 2005?

24      A.   Yes.

25      Q.   Did you notice a change in your reimbursement
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 1 level with PacifiCare for the PacifiCare patients?  I'm

 2 sorry.  PacifiCare PPO patients?

 3      A.   At what point?

 4      Q.   Sometime in 2006.

 5      A.   Yes.

 6      Q.   Now, how did you come to learn about this change

 7 in your reimbursement?

 8      A.   My office is instructed to give me EOBs when we

 9 get payments on any surgical services and any time that they

10 believe nonsurgical services are paid at a poor rate so that

11 I can review those.

12           The staff began pointing out to me that we were

13 receiving payments significantly below Medicare for

14 office-Based services for PacifiCare patients and that's

15 when I began to investigate it.

16      Q.   So you say "you began to investigate it", did you

17 contract PacifiCare?

18      A.   As far as I can recall, the earliest contact I had

19 was sometime in early 2007.  We didn't have a large number

20 of PacifiCare or United patients coming through.  It wasn't

21 a high priority because it wasn't a high volume.  By early

22 2007, there was an uptake in volume and I decided that I

23 should do something about it.

24      Q.   What did they say when you contacted them?

25      A.   I can't tell you exactly which call yielded which
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 1 comments, but, um, I was -- what happened is that at the

 2 bottom of these EOBs for United, and I don't think it was on

 3 PacifiCare's, but I was well aware of the merger at that

 4 point.

 5           I was told I was being paid either under the

 6 "managed health care system" or a "preferred provider

 7 organization".  So from my perspective, I needed to know

 8 what contract was being accessed and that's what initiated

 9 the phone calls to PacifiCare to try to determine where they

10 were taking these discounts.

11      Q.   So were you able to figure out the basis for the

12 payments on your PacifiCare PPO claim about that time?

13 2000 --

14      A.   Once I made these phone calls, I asked for a copy

15 of my contract and that's when I became aware of how they

16 were calculating.

17      Q.   And what was your conclusion about the basis for

18 their calculations for your reimbursement?

19      A.   At that point in time after several weeks they

20 mailed me a 1993 contract, and that was what they were now

21 telling me was where my rates were coming from.  And I

22 inquired "What happened to my 2003 contract?"

23      Q.   Okay.  And was it your position that you should

24 have been paid under your 2003 contract?

25      A.   Absolutely.  Yes.
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 1      Q.   And were you ever able to get them to correct

 2 those claim payments?

 3      A.   I was told, not only wouldn't they correct them

 4 and go forward, but they would not go retroactive and they

 5 subsequently said that they didn't have the 2003 contract.

 6      Q.   So did they refuse to acknowledge that there was a

 7 2003 contract?

 8      A.   I'm not sure I understand the term "acknowledge"

 9 in the question.

10      Q.   Okay.  Did they ever say we -- we had a 2003

11 contract but we don't know the rate or did they just say we

12 don't have a 2003 contract?

13      A.   They claimed they didn't have a 2003 contract

14 which I then sent them.

15      Q.   Okay.  How many times did you or your office staff

16 try to get these claims adjusted?

17      A.   In what period of time?

18      Q.   After you discovered the change in payment?

19      A.   I was told there would be no adjustments so it was

20 probably two or three times on the phone asking for such,

21 but there was no point in trying to file them because I was

22 told there would be no adjustments.

23           MS. ROSEN:  Your Honor, I'd like to have marked as

24 next in order a June 27 letter to Theodore Mazer on United

25 Health Care letterhead.  That one.



3010

 1           THE COURT:  All right.  This is a June 27, 2006

 2 letter is 325.

 3           MS. ROSEN:  That's 325?

 4           THE COURT:  Yes.

 5           (Exhibit 325 marked for identification.)

 6 BY MS. ROSEN:

 7      Q.   Do you recognize this?

 8      A.   I do.

 9      Q.   What is it?

10      A.   This is a letter from United Healthcare to my

11 attention questioning or reminding me that they had tried to

12 get me a contract with United in February and April by

13 correspondence and that they showed that I had not signed a

14 network participation agreement with United.  It reminded me

15 of their transition of the relationship with Care Trust

16 Networks through which they were accessing my services prior

17 to June.

18      Q.   Did you get several letters in 2006 asking you to

19 contract directly with United?

20      A.   I believe I did and this refers to at least two

21 prior letters.

22      Q.   So was it your understanding that you belonged to

23 the PacifiCare Trust Network that United was accessing in

24 early '06?

25      A.   Yes.
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 1      Q.   Did you have many United patients at that time?

 2      A.   I did not.  I had some United patients coming

 3 through.  I knew of the relationship with Care Trust Blue

 4 Shield.  And they were being paid under that contract rate

 5 but that was not sufficient business for me to really pay

 6 any attention to that contract.

 7      Q.   Bud even so, you were willing to entertain a

 8 possibility of a direct contract with United?

 9      A.   For two reasons, one, because I was seeing some of

10 these patients and I needed it for continuity; and, two,

11 because I knew United had moved into California in a much

12 bigger way and was expecting to grow from that business.

13      Q.   When you started negotiating for a replacement

14 contract, who did you work with?

15      A.   You're talking about in 2007?

16      Q.   Yes.

17      A.   With Margo Dykes and a Ms. Peterson.

18           THE COURT:  You need to spell these for the court

19 reporter if you can.

20           THE WITNESS:  Pearson is P-e-a-r-s-o-n, I believe.

21 And Dykes is D-y-k-e-s.

22 BY MS. ROSEN:

23      Q.   And they were from PacifiCare?

24      A.   My understanding is they were from PacifiCare.

25      Q.   So did these PacifiCare representatives give you
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 1 the impression at that time that both PacifiCare and United

 2 patients would be covered by a United contract?

 3      A.   They both would be covered by a new United

 4 contract if I signed one, yes.

 5      Q.   Okay.  So how did the negotiations go in 2006?

 6      A.   Draggingly.

 7           THE COURT:  Draggingly.

 8           THE WITNESS:  Draggingly.

 9 BY MS. ROSEN:

10      Q.   What was the difficulty?

11      A.   Um, well, I believe I initiated the discussions in

12 February.  One of the delays was asking for the contract

13 that they were paying me under so I could understand what

14 was happening.  I think that took about six weeks for them

15 to find and send me that contract.  Then we had the issue of

16 where is my 2003?  That slowed things down.  The offer that

17 they had initially presented me for a contract for the San

18 Diego market was unacceptable, which is why I didn't sign it

19 in 2006 and let United's business go theoretically out of

20 network.  And they were not initially willing to talk to me

21 about anything more substantial claiming that that was the

22 market rate.

23      Q.   So let's go back to the June 27 letter which you

24 have in front of you, June 27, '06?

25      A.   Yes.
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 1      Q.   Can you tell me what your understanding was about

 2 what your network status would be for United patients if you

 3 didn't sign a United contract?

 4      A.   It's clearly stated in the first sentence of

 5 paragraph two if I treat United members after June 23, 2006,

 6 my services would be considered non-network and it then

 7 explains what that means for both me and the beneficiary.

 8      Q.   Did anyone at PacifiCare ever tell you at that

 9 time in 2006 that their United patients could be covered

10 under the PacifiCare contract you had in place?

11      A.   No.

12           MR. KENT:  Objection.  Leading.

13           THE COURT:  All right.  So it's so noted.  Be

14 careful not to lead.

15 BY MS. ROSEN:

16      Q.   So you, did you eventually sign a contract with

17 United?

18           MR. KENT:  Asked and answered.

19           THE COURT:  Overruled.

20           MS. ROSEN:  United.

21           THE COURT:  Did you?

22           THE WITNESS:  Yes, I did.

23 BY MS. ROSEN:

24      Q.   Okay.  Your Honor, I'd like to have marked next an

25 abstract dental sheets from Dr. Mazer's office dated
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 1 4/11/07.

 2           THE COURT:  All right.  Exhibit 326 is a 4/11/07

 3 date at the top.

 4           (Exhibit 326 marked for identification.)

 5           MR. STRUMWASSER:  Can we have that back, Ron?  You

 6 got the wrong one.

 7 BY MS. ROSEN:

 8      Q.   Do you recognize this?

 9      A.   Yes, I do.

10      Q.   What is it?

11      A.   This is a fax cover sheet from my office with my

12 handwriting noting what was sent on the attachment.

13      Q.   So what did you send to Ms. Pearson?

14      A.   Eighteen pages, including the cover sheet and the

15 comments indicate that it was copies of my 2003 contract and

16 some letters and examples of what I felt was a variable

17 percentage of payment under a purported 1993 Medicare-based

18 fee schedule that they were claiming I was being paid under.

19      Q.   So can you go back to the what the purported

20 Medicare fee schedule means?

21      A.   Certainly.  The 1993 contract, as I mentioned

22 earlier, was a conversion factor of forty-odd dollars for

23 office services, for instance, um, times a

24 Medicare-determined published-in-the-federal register

25 relative value unit for services.  I had tried to explain on
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 1 the phone to Ms. Pearson and Ms. Dykes that if that were the

 2 case that they were using the '93 contract as they alleged,

 3 I should have had a fixed percentage of Medicare payment for

 4 each service because they were taking units times a dollar

 5 figure and that dollar figure would always be the same

 6 percentage of Medicare above or below.  And I was sending

 7 them examples of the fact that I being paid variably between

 8 60 and 80 percent of the current Medicare fee schedule.  It

 9 made no sense.

10      Q.   So did that lead you to believe that maybe they

11 weren't using your 1993 rates?

12      A.   That was my question to them.

13      Q.   That was your question?  Okay.

14                At the time you were talking to Ms. Pearson,

15 and you sent her these claims, you were working on two

16 issues then, the current reimbursement and the future

17 contract?

18      A.   Correct.  I was trying to figure out how I was

19 being paid and why there appear to be a decline in payment

20 in 2006.  Now, they were telling me it was a 1993 schedule,

21 which I could not figure out how that worked, and I'm asking

22 where is my 2003?  And what do we do to go forward this

23 point, which is how do we come to a new contract agreement?

24      Q.   Okay.

25           MS. ROSEN:  Your Honor, I'd like to have marked
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 1 first a April 25, 2007 letter from PacifiCare to Theodore

 2 Mazer.

 3           THE COURT:  All right.  The April 25, 2007 letter

 4 is marked as Exhibit 327.

 5           (Exhibit 327 marked for identification.)

 6           MS. ROSEN:  This letter, Mazer is spelled with an

 7 s.  Okay.

 8           What number was that?  327?  Okay.

 9      Q.   Can you tell us a bit about what happened prior to

10 you receiving this letter from Ms. Dyke?

11      A.   Referring back to the prior exhibit, 326, on 4/11

12 I had had a conversation, which I believe was a three-way

13 conversation between myself, Ms. Pearson and Ms. Dykes.  I

14 think they were both on the phone at the time.  This letter

15 memorializes Ms. Dyke's or I guess Ms. Dyke, I'm looking at

16 the spelling -- there is no s at the end of the name --

17 memorializing her take on that conversation and stating that

18 United is still willing to assist in re-negotiating what

19 they're calling my current contract --

20      Q.   Yes.

21      A.   -- again noting previously they said that I'm out

22 of network.  They also, for the first time, misspelled my

23 name, which was continuing on after that.

24      Q.   So they acknowledged that you have a current

25 contact -- contract.  And they're characterizing this as a
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 1 renegotiation?

 2      A.   Yes.

 3      Q.   Can you tell us if you, in your understanding, if

 4 you believe her recap of your April 11 conversation was

 5 accurate as you recall it?

 6      A.   Her recap is slightly inaccurate.  She had asked

 7 me to justify my request for higher rates.  She had asked me

 8 to prove that I was being paid by other payers at a higher

 9 rate and asked me to present her fee schedules and/or EOBs

10 for other payers to show the higher rates greater than what

11 United was offering.  And here she says that I was going to

12 send her a spreadsheet.  I don't believe I ever committed to

13 doing that at all.  And I certainly would never have

14 committed to doing that to identify any other contractual

15 payer.  That would be a violation of my contract.

16      Q.   So did you give her the rates of the competitors

17 of PacifiCare that she was asking for?

18      A.   No.

19      Q.   And did you give her the spreadsheet?

20      A.   No.

21      Q.   At the bottom of the letter about the second

22 paragraph she's referring to a current fee schedule.  What

23 is -- what is your understanding of what that's about?  Her

24 current fee schedule?

25      A.   Based upon the prior conversations with her and
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 1 based upon what they sent to me from those conversations, my

 2 presumption here is that they using my 1993 fee schedule as

 3 they allege with these conversion rates.

 4      Q.   So why -- why do you think she was asking for a

 5 few EOBs based on your current fee schedule?

 6      A.   Because of my concern, that I was being, and I had

 7 told them on the conversation of the eleventh that I being

 8 paid a variable rate so it made no sense to me that they

 9 were using this '93 fee schedule, which should have had

10 fixed schedules for Medicare attached.

11           MS. ROSEN:  Okay.

12           Your Honor, I would like to have marked next a

13 May 25, '07 letter on PacifiCare United Healthcare

14 letterhead addressed to Theodore Mazer.

15           THE COURT:  All right.  Exhibit 328 is a May 15,

16 2007 letter.

17         (Exhibit 328 is marked for identification.)

18           MS. ROSEN:  328.

19           THE COURT:  Correct.

20           MS. ROSEN:  Okay.

21      Q.   Do you recognize this letter?

22      A.   Yes, I do.

23      Q.   So let's go to issues two and three on the second

24 page.  What was she responding to on issue two?

25      A.   Well, again, these are the questions we've been
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 1 asking now since February.  This particular issue two was

 2 why I had not ever been paid under -- excuse me -- why I

 3 didn't have a copy of an executed 2003 and answering my

 4 question why am I not being paid under that 2003 contract?

 5      Q.   And her explanation --

 6      A.   To quote cannot, she cannot explain why this

 7 occurred.  She can speculate that we must not have received

 8 the contract.  Um, and then she tries to explain how somehow

 9 I was not disadvantaged by being paid under a 1993 contract.

10      Q.   What about issue number three?

11      A.   This is about the negotiations that we were having

12 to try to get a fair, a fee schedule that I would consider

13 acceptable for my practice on a go forward basis.

14           Um, as I said before, my preference is to have a

15 percentage of Medicare fee schedule pegged to a specific

16 Medicare year and they said they could not do that because

17 their proprietary fee schedule is not exactly based on the

18 Medicare fee schedule.  So I asked for a percentage of

19 Medicare and they said we can't do that.  They then comment

20 that they use a proprietary fee schedule and they proposed a

21 fee schedule for what their district 6214, 6215, for me for

22 all United PacifiCare products as opposed to multiple fee

23 schedules for the different products that they have on the

24 market.  That was something that they had sent me, the 6214,

25 6215, which was not the San Diego contract area rate.  And
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 1 then there's an explanation of how they felt that that was,

 2 in some way, answering my request for something close to

 3 percentage of Medicare.

 4      Q.   So they were offering a different fee schedule

 5 than the one you rejected in '06?

 6      A.   At this point, yes.

 7      Q.   Okay.  Did you end up executing a new contract

 8 with United?

 9      A.   I did.

10           MS. ROSEN:  Your Honor, I'd like to have marked,

11 if I could, a letter dated October 29, 2007 on PacifiCare

12 letterhead addressed to Theodore Mazer, M.D.

13           THE COURT:  All right.  This is a letter dated

14 October 29, 2007.  Now, we got the right spelling back.

15           (Exhibit 329 marked for identification.)

16           THE WITNESS:  Yes.

17           MS. ROSEN:  Thank you.  What was the number?

18           MR. KENT:  Eighty thousand violations of the

19 spelling rule.

20           THE COURT:  Well, I have learned over the years

21 that nobody spells their name the way they think they do

22 so -- although it may be Ron Kent though.

23      Q    (By Ms. Rosen) So do you recognize this letter?

24      A.   Yes.

25      Q.   And what is it?
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 1      A.   This is a letter from United PacifiCare indicating

 2 that they were welcoming me to United Care's nationwide

 3 network.

 4      Q.   And providing some information on how to use their

 5 web site or --

 6      A.   Yes.  It also refers to the attached executed copy

 7 of my agreement.

 8      Q.   Okay.  Thank you.

 9           MS. ROSEN:  So, your Honor, I'd like to have

10 marked next a fax from Dr. Mazer.  You might want to use the

11 1/7/09 date at the top and this is 30 consecutive pages.

12           THE COURT:  All right.  It is a group exhibit with

13 the first page with a check date of 12/4/08.  And it's

14 Exhibit 330.

15           (Exhibit 330 marked for identification.)

16 BY MS. ROSEN:

17      Q.   We're going to be referring to the -- oh, did I

18 give you a redacted?

19           MR. KENT:  Uh-huh.

20           MS. ROSEN:  Okay.

21      Q.   We're going to be referring to, um, the patient in

22 this fax the subject of this fax as Mr. H.  So do you

23 recognize the fax?

24      A.   Unfortunately, yes.

25      Q.   And who did you send all these documents to?
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 1      A.   I don't have the cover page on here.  Um, I'm

 2 trying to recall.  I believe these were sent at California

 3 Medical Association.

 4      Q.   And when did you send it?

 5      A.   It would have been roughly early January 2009.

 6      Q.   So why did you turn to the CMA on -- on this date?

 7      A.   Um, California Medical Association has a division

 8 for economic -- economic advocacy for its physician members.

 9 In my roles with the CMA, beyond just being a member, I have

10 been intimately involved with that arm of CMA.  And

11 sometimes when we can't resolve things ourselves, we need

12 the CMA to step in.

13           This, at the point that this was sent, um, this

14 was probably one of the most frustrating and seemingly

15 unsolvable cases that I ever dealt with an insurance

16 company.  And along the way I take, tend to take care of a

17 lot of these things myself, my staff and I were throwing our

18 hands up, so I thought it was time to let the CMA know how

19 bad this was, looking for help.

20      Q.   Before we get into Mr. H's claims, did this

21 patient have duplicate coverage?

22      A.   Yes, he did.

23      Q.   So could you please describe the types of coverage

24 you learned that he had?

25      A.   Yes.  He and his wife were both employed by
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 1 different employers, each of whom had insurance coverage for

 2 both parties.  To my knowledge, would have been full -- full

 3 premium coverage for the employee and the spouse.  His wife,

 4 who happened to be an employee of the hospital of which I'm

 5 centered, had a PPO product for herself and him.  He,

 6 through his employer, had an HMO product for him and his

 7 wife, both of which happened to be PacifiCare products.

 8      Q.   Okay.  So I understand it, Mr. H had a PPO -- I'm

 9 sorry -- an HMO?

10      A.   An HMO PacifiCare product.

11      Q.   Okay.  And his employer paid for that?

12      A.   Yes.

13      Q.   And she had a PPO?

14      A.   Ms. H had a PPO product that her employer paid for

15 or she may have paid part of it.  She had a separate PPO

16 policy for the two of them.

17      Q.   Okay.  Could you please turn to page number 11 of

18 the fax?  You should have an unredacted copy; is that

19 correct?

20      A.   Mine is redacted.

21      Q.   Redacted.  Do you need it unredacted?

22      A.   I think it would probably be better.

23      Q.   It would be better?  Okay.

24           Everybody got a unredacted copy?

25           THE COURT:  Not me.  No, I don't want one because
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 1 mine goes into the record.

 2           MS. ROSEN:  That's fine.

 3           MR. KENT:  So I'm clear.  When we talk about the

 4 eleventh page, the physical eleventh page of the document or

 5 the one that has the number eleven out of 31?

 6           MS. ROSEN:  The number that has the number eleven

 7 at the top.

 8           THE WITNESS:  Eleven out of 31.

 9           MS. ROSEN:  Eleven out of 31, right.

10      Q.   Could you describe these benefit cards?

11      A.   This is a copy of Mr. H's card for PacifiCare

12 UnitedHealthcare Choice Plus Network.  It shows his name.

13 It shows that the employer is Alvarado Hospital, LLC.  It

14 shows the effective date and the group number and states

15 that he has in- and out-of-network benefits.

16           THE COURT:  So is anybody uncomfortable with his

17 date of birth in the record?  No?  All right.

18 BY MS. ROSEN:

19      Q.   You might need the magnifying glass, but could you

20 look at the bottom left hand corner of his benefit plan

21 card.  I think there is a magnifying glass there.

22      A.   Yeah, there is.

23      Q.   On page eleven and, um, clarify for us, um, who

24 this PPO policy was offered by or underwritten by?

25      A.   Well, as is the case in so many of these cards
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 1 these days, there is a lower right corner that has PHCS logo

 2 which is a network of PPOs that apparently backs up

 3 PacifiCare.

 4           To the left of that, there's a notice to providers

 5 that at the very bottom says it's underwritten by PacifiCare

 6 Life and Health Insurance Company.

 7      Q.   Okay.  And why don't you turn to page 12 of 31?

 8           MR. KENT:  Your Honor, actually, I think we should

 9 probably redact things, personal information such as --

10           THE COURT:  Well, I think.

11           MR. KENT:  -- date of birth.

12           THE COURT:  There is a lot of information here.  I

13 don't really think anybody is going to try and put it

14 together.  But that would be kind of --

15           MR. KENT:  I thank you, your Honor.  I appreciate

16 your bringing it up.  I think PacifiCare has some statutory

17 obligations to make sure --

18           THE COURT:  So when you're finished --

19           MS. ROSEN:  We can redact everything.  Date of

20 birth, is that --

21           THE COURT:  Because, you know, you've got group

22 numbers and, um, date of birth.  Probably not a good date.

23           MS. ROSEN:  We're happy to do that.

24           THE COURT:  All right.

25           Go ahead.  So we're at page 12 of 31.
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 1 BY MS. ROSEN:

 2      Q.   We're on the HMO card?

 3      A.   Yes.

 4      Q.   Could you tell us a little bit about what your

 5 office learned when you were evaluating his coverage?

 6      A.   We actually were -- the patient was very up front

 7 with what the coverages were in these instances, the cards

 8 from the two different coverages.  On the top we have a

 9 UnitedHealthCare PacifiCare signature value HMO card, um,

10 with Mr. H's name and identifying information.  Underneath,

11 which it states that he is covered through this policy, the

12 HMO policy, with Sharp Community Medical Group/Grossmont,

13 that is Grossmont Hospital.  It names his primary care

14 physician as Dr. Hoe Le and identifies the hospital as

15 Grossmont Hospital, Sharp.

16           THE COURT:  So, yeah, Dr. Hoe Le, it looks like

17 it's H-o-e.

18           THE WITNESS:  H-o-e.

19           THE COURT:  And his last, L-e.

20      Q    (By Ms. Rosen) So it's fair, you understood

21 Mr. H's primary coverage to be the HMO?

22      A.   Um, at the time that we were given this, I did not

23 recall who was the HMO, who was the PPO, but I know that

24 Mrs. H works for Alvarado Hospital, which had PPO coverage,

25 so it made sense that Mr. H's primary coverage to his
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 1 employer was the HMO.  His name appears on the Grossmont as

 2 the beneficiary.

 3      Q.   Was each of their -- was your understanding that

 4 each of their respective employers were paying premiums to

 5 PacifiCare in order for those two coverages to be in force?

 6      A.   Yes.

 7      Q.   Now, let's take a look at, if you will, page 14

 8 out of 31 of this fax.

 9           MR. KENT:  I'm sorry.  Page 14?

10           MS. ROSEN:  Page 14.

11      Q.   Do you recognize this document?

12      A.   Yes.

13      Q.   What is it?

14      A.   This is an explanation of benefits from PacifiCare

15 for the consultative initial date of service on 1/3/08.

16      Q.   So is this the first time you saw him?

17      A.   That is the first time I saw him as a patient,

18 yes.

19      Q.   Is that your handwriting?

20      A.   The handwriting on the top, no.  The handwriting

21 on the bottom, yes.

22      Q.   Thank you.

23           I meant to ask on the bottom.

24                And what does it indicate?

25      A.   Um, I'm pointing out that I know he has an HMO
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 1 with SCMG, which is Sharp Community Medical Group.  And it's

 2 referring a little arrow to the explanation code that says

 3 "Please submit an explanation of benefits from your primary

 4 insurance carrier".  This would have been a notation to

 5 Nancy that he has HMO coverage with SCMG and that they're

 6 probably trying to find out about that coverage.

 7      Q.   And you testified earlier Nancy was your --

 8      A.   My billing clerk.

 9      Q.   -- biller.  Okay.

10           So let's turn to page 28 out of 31 on this fax.

11           Oh, I'm sorry.  Yes.  Page 28.

12      A.   Okay.

13      Q.   Okay.  Did you obtain the requested EOB from his

14 primary carrier?

15      A.   Let me correct that.  It's not actually an EOB.

16 It is a denial.

17      Q.   Okay.  Thank you for correcting that.

18           Did this patient postpone his surgery?

19      A.   Yes, he did.

20      Q.   Until what date?

21      A.   Late July.  I think July 28.

22      Q.   Okay.  Now, let's turn to page eight of the fax.

23           THE COURT:  Back up to eight?

24 BY MS. ROSEN:

25      Q.   Can you tell me the date that he postponed the
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 1 surgery to?

 2      A.   I think it is July 28.  Same year.  2008.

 3      Q.   I'm sorry for skipping around.

 4           THE COURT:  That's all right.

 5           MS. ROSEN:  But I thought using this would be a

 6 little bit easier, your Honor.

 7           THE COURT:  That's all right.

 8      Q    (By Ms. Rosen) So did you submit claims for

 9 services provided to Mr. H before his surgery took place?

10      A.   Yes.

11      Q.   Did you use this fax?

12      A.   Well, this fax was not -- the submission of the

13 claim.  This was a fax to PacifiCare when we did not get

14 response to the claims and because they were now asking for

15 the denial from the primary insurer so we were now faxing

16 them a hard copy of that denial.

17      Q.   Do you submit your claims electronically normally?

18      A.   Yes.

19           May I correct that?  Yes to the payer.  I am not a

20 member of Sharp Community Medical Group.  And to my

21 recollection, we couldn't submit to Sharp with electronics

22 so that would have had gone as a paper claim to Sharp.

23      Q.   So I apologize.  I meant do you submit your claims

24 to PacifiCare electronically --

25      A.   Yes.
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 1      Q.   -- normally?

 2           Okay.

 3                Did you have any problems getting the claims

 4 that you faxed in with this fax cover sheet paid?

 5      A.   Yes.

 6      Q.   Were you eventually paid for the office visits

 7 that were prior to the surgery?

 8      A.   Eventually, yes.

 9      Q.   By sending in the Sharp denials along with the

10 claim?

11      A.   By sending in the Sharp denials and by repeatedly

12 sending information and making phone calls in some cases.

13      Q.   But when you did get paid for the office visit,

14 you believe that he had coverage, the coverage that you had

15 verified?

16      A.   Yes.

17      Q.   Okay.  Let's take a look at number four, page

18 number four of this fax.  What is this document?

19      A.   This is an internal document that we use in my

20 office when Nancy or my office manager Deanne are asked by

21 me to schedule a surgical procedure, they take the patient

22 into a back office, take out this form, and make contact

23 with the insurer or health plan, to be accurate, um, to find

24 out, number one, do we need prior authorization?  Number

25 two, what the patient's benefits are, eligibility and



3031

 1 benefits.  What deductible they have, what percentage of

 2 that's been met, so we can give the patient an idea of their

 3 liabilities.  And to document that we have made that contact

 4 with the insurer with the payer so that we know that the

 5 patient is covered.

 6      Q.   Do you also use this form for the purpose of

 7 obtaining in advance of the surgery whether reauthorization

 8 is required?

 9      A.   Yes.

10      Q.   Okay.  And what was the status of this surgery

11 when you made this inquiry?

12      A.   As checked off towards the lower portion of that,

13 no preauthorization was necessary according to Danielle at

14 PacifiCare.

15      Q.   So you verified benefits?

16      A.   Yes.

17      Q.   And that's, you thought, the coverage was in

18 place?

19      A.   Yes.

20      Q.   At this time?  And this was on what date?

21      A.   The call was placed on 7/2/08.

22      Q.   And this is a routine part of your practice?

23      A.   Absolutely.

24      Q.   Okay.

25           Could we please turn to page number seven of the
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 1 fax -- I'm sorry -- of 31?  The fax cover sheet dated

 2 11/6/08.

 3           What did your office do with this fax?

 4      A.   They, similar to some of the other faxes here.

 5 Again, we're attaching the claims for Mr. H that we have

 6 billed previously with the denial from the HMO at Sharp

 7 Community Group, which we knew would not pay.  It

 8 acknowledges, this is Nancy's handwriting, by the way.  It

 9 acknowledges that Nancy had spoken to Jason at PacifiCare's

10 customer service office, who stated as of that conversation

11 on call reference number, it is stated there, um, that they

12 had no record of receiving the claims and were asking to

13 please process the claim for payment.

14      Q.   So when it says "you have no record of receiving

15 our claim" since it's directed to PacifiCare, attention

16 claims, do you think that "you" is referring to PacifiCare?

17      A.   No question about it, yes.

18      Q.   Do you recall if your office made other efforts to

19 get these claims paid?

20      A.   My office made countless efforts to get these

21 paid -- these claims paid.  That's why there are multiple

22 different call reference numbers on different fax cover

23 sheets and, in fact, that's why there are so many fax cover

24 sheets.

25      Q.   So let's turn to page 27 of this fax.  Take a look
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 1 at this document dated November 26, '08.  What is it?

 2      A.   This is a letter to my office from PacifiCare

 3 regarding the surgical service date of 7/28/08.  That

 4 acknowledges that they have received the claim for that date

 5 of service on 11/10/08 in the claims department and that I

 6 need take no further action.

 7      Q.   Okay.  I'm sorry.  I got a little bit out of order

 8 here.  Um, so you were -- you did get your claim

 9 acknowledged on November 10?

10      A.   Yes, the claim for the surgery of 7/28.

11      Q.   For the surgery itself?  Okay.  Um, let's take a

12 look at 17 through 21 of the fax.

13           MR. KENT:  I'm sorry.  What page?

14           THE COURT:  Seventeen through 21.

15 BY MS. ROSEN:

16      Q.   Seventeen, 18, 19, 20, 21.  We're not going to go

17 through these documents in detail, just to save some time.

18 I just want to understand what they are.

19      A.   Yes.

20      Q.   Could you explain these notices of denial for the

21 payments for -- of the $4,200 in bill charges?

22      A.   This is from the HMO group, Sharp Community

23 Medical Group, dated -- excuse me -- September 8 and

24 regarding the surgery of July 28 on Mr. H.  The first two

25 pages are the letter of denial.  And it's -- it shows each
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 1 and every one of the services that I had billed for.  So it,

 2 in context, we knew at this point we needed to bill Sharp

 3 Community Medical Group first, even though we knew there

 4 would be no payment, get the letter of denial from Sharp,

 5 which delays my ability to bill PacifiCare PPO, submit the

 6 denial along with the claim to PacifiCare PPO in order for

 7 them to consider payment and with the denial.

 8      Q.   Was it the PacifiCare PPO office that advised you

 9 to submit your claim for services for Mr. H first to Sharp,

10 not to them?

11      A.   Yes.  And it goes back to the EOBs when they

12 wanted proof of denial.

13      Q.   They wanted proof of denial.  Okay.

14           So you received the notice of denial shortly after

15 September 8?

16      A.   Correct.

17      Q.   And then we had looked on page seven of 31 where

18 you had faxed in the notice of denials along with the

19 original claim?

20      A.   Correct.

21      Q.   Did you send one claim or two for the date of

22 surgery?

23      A.   Surgical service would have been billed as a

24 single claim with multiple lines of service.

25      Q.   Was the -- was the November 10th acknowledgment
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 1 the first acknowledgment that you received from PacifiCare

 2 of their claims for surgery?

 3      A.   The first written acknowledgment, yes.  That

 4 followed on the heel of Jason someplace in early November

 5 saying they had no -- no receipt of claim.

 6      Q.   Let's turn to page 13 of 31 on the fax.  Do you

 7 recognize this document?

 8      A.   Yes.

 9      Q.   And what is it?

10      A.   This is a PacifiCare PPO.  It says PacifiCare Life

11 and Health Insurance Company, explanation of benefits, with

12 a check date of 11/25/08 with a zero dollar amount on the

13 check for some of the surgical services performed on 7/28.

14      Q.   So some of the line items that you billed for were

15 not on this EOB?

16      A.   Correct.

17      Q.   Okay.  And is that your handwriting or do you

18 recognize that handwriting?

19      A.   Can I ask you, top or bottom?

20      Q.   I'm sorry.  Top.  Top.

21      A.   On the top that is my scribble, yes.

22      Q.   Your scribble?  Can you interpret your scribble?

23      A.   It is my handwriting.  Can I interpret what's

24 written?  It says:  Received, R-e-c-'d 1/3/09 with an

25 explanation mark.  That is the date it actually arrived in
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 1 my office, this particular explanation of benefits.

 2      Q.   I would like to ask you to take a look at the

 3 remark code that goes for each of these line items down at

 4 the bottom and tell you what -- tell us was the claim

 5 closed?

 6      A.   It states that the claim was closed for other

 7 insurance information.  Services would be reconsidered and

 8 the patient's responsibility calculated when information was

 9 received, referring to that other insurance information.

10      Q.   So you -- you testified that you received this on

11 1/3/09.  And what was your reaction to the claim being

12 closed for other insurance information?

13      A.   Sheer unadulterated frustration.  We had tried

14 over and over and over again to comply with what PacifiCare

15 wanted, which was essentially a waste of my administrative

16 overhead to submit the claims to an HMO that we knew was not

17 responsible, wait for them to process it, oftentimes 30 to

18 60 days later, then submit the information on paper back to

19 PacifiCare, who already knew that this patient had PPO

20 benefits, and that I was not an HMO provider.  We had

21 acknowledgment on, was it 11/10, that they had received

22 these claims and, remember, I received this in January,

23 knowing that I had already been told I didn't need to do

24 anything else as of November 10 and we were back to square

25 one wanting to be -- they wanted us to now resubmit denials
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 1 from the HMO.

 2      Q.   The way I understand your testimony is that you

 3 received it in January but, um, I think we can assume, based

 4 on the check date, that PacifiCare was processing this claim

 5 on November 25?

 6      A.   Correct.  They processed it for a zero amount and

 7 they closed it for lack of the other information which they

 8 had already acknowledged was received on November 10.

 9      Q.   So let's turn to page two of this fax and could

10 you tell us what this document is?

11           THE COURT:  So page two is a front page, correct?

12           MS. ROSEN:  Correct.

13           THE COURT:  All right.

14           THE WITNESS:  This is again an explanation of

15 benefits from PacifiCare Life and Health Insurance Company

16 for Mr. H for dates of service 7/28/08.  But in this case,

17 again, with a zero dollar payment, check date 12/4/08, they

18 failed to put the code for the type of service.  For some

19 reason they put ineligible without the CPT coding that was

20 billed to them with the billed amount.  And, essentially,

21 again, saying they're closing it now for copy of the medical

22 records.  If I look at the billed amounts for those two

23 lines of services, those were the two services that were cut

24 off of the previously discussed EOB, even though these were

25 all billed as one date of service and one billing.
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 1      Q    (By Ms. Rosen) So do you have any idea why you

 2 have to separate claims for the same bill?

 3      A.   No, I don't.  Somehow PacifiCare divided the

 4 claim.

 5      Q.   What is your understanding of the remark on this

 6 EOB?

 7      A.   They're now asking for medical records and that

 8 they would reconsider the claim once I sent them medical

 9 records.  Interestingly, medical records for what,

10 ineligible.

11      Q.   Okay.  So this is dated 12/4/08?

12      A.   Yes.

13      Q.   Let's turn to page six of 31 of the fax.  What's

14 the date of that?

15      A.   12/5/08.

16      Q.   And what type of document is this?

17      A.   This is Nancy, once again, trying to get to

18 PacifiCare what they say they need.  Um, it says here it's

19 addressed to PacifiCare claims referencing a call number to

20 a Christina.  That would have been the call prompted by the

21 probably the 12/4 -- no, I guess we wouldn't have gotten it

22 then.  I'm not sure exactly when we decided we needed to do

23 this again.  But we will, in communication with Christina,

24 and Nancy is now attaching 17 pages to this fax, and it

25 states "attached again" and Nancy is not one who gets
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 1 frustrated easily, but she has the word again underlined

 2 three times:  "Our claim forms for Mr. H for the dates of

 3 service 7/28, surgical date, 9/3/08 and 11/5/08

 4 post-operative dates, along with denials from his other

 5 insurance, his other coverage.  Please process this claim

 6 for payment.  Also included is a copy of the operative

 7 report for 7/28/08 so that this claim can be adjudicated

 8 without any further delays".  And then she references the

 9 call number.

10      Q.   So is it fair to say that this is in response to

11 the EOB that you got denying asking for a copy of the

12 medical records?

13      A.   I really would think logically not, only because

14 that check date is 12/4 and we couldn't have possibly

15 received this by 12/5.  This is probably just ongoing

16 communication of why aren't we being paid.

17      Q.   Okay.  So let's turn to, um, page 26 of this fax.

18 This appears to be for a date of service, 8/12/08.  Could

19 you tell us what this document is?

20      A.   Yes.  Again, Sharp Community Medical Group, we

21 billed in accordance with what PacifiCare was asking us to

22 do.  This is a post-operative sinus cleaning, which is

23 separately billable under current guidelines for a date of

24 service on 8/12/08.  And this is a CMG telling us, once

25 again, that they're not going to pay us.  I would like to
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 1 highlight something, if I may.  They're saying they're not

 2 going to pay because the services received were not

 3 authorized and are not payable by PacifiCare and United

 4 Health Care Company.  And I have many times objected to that

 5 language.  It is not payable because I am not a Sharp

 6 Community Medical Group provider.  I did not need an

 7 authorization from them because I knew I wasn't being paid

 8 by them and it's not an authorization that was needed from

 9 PacifiCare.  It was from an IPA from a medical group.

10           MR. KENT:  Your Honor, I move to strike as

11 nonresponsive.  The witness is answering a question that was

12 never asked.

13           THE COURT:  I'm going to leave it in but I'll

14 disregard it.  Go ahead.

15           MS. ROSEN:  Okay.

16      Q.   Did you submit your claim for the date of service

17 8/12/08 along with this denial shortly after receiving it?

18      A.   Um, we received the denial on September 19 and,

19 yes, on 9/29 we submitted for payment to PacifiCare.

20      Q.   Do you recall when you got paid for this post

21 surgical visit?

22      A.   Recall, no.  But I can look it up on the computer

23 printouts from my office.  We were paid by PacifiCare on

24 10/17/08.

25      Q.   On the date you were paid for the post surgical
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 1 visit, had you been paid for the surgery?

 2      A.   No.

 3      Q.   So let's turn to page five of this fax number,

 4 five out of 31.  This is the fax transmittal dated 1/6/09?

 5      A.   Yes.

 6      Q.   Could you explain this to us?

 7      A.   Nancy, again communicating with Stephanie Hunt at

 8 PacifiCare, with a five-page fax regarding Mr. H again for

 9 dates of service 7/28 through 11/5, surgical date and post

10 operative care.  It says "Stephanie, regarding the

11 continuing saga of D -- of Mr. H" --

12           THE COURT:  Disregard any name, please.

13           THE WITNESS:  I apologize.  "As we have spoken

14 before, attached is communication from Sharp Community and

15 PacifiCare indicating that this problem has not been solved

16 and we were still experiencing problems.  Please show what

17 you can do to remedy the problem.  Also attached is a letter

18 dictated by Dr. Mazer.  Please acknowledge receipt of this

19 fax explanation explanation."

20      Q    (By Ms. Rosen) Did your office send this because

21 you had not been paid as of this date?

22      A.   Yes.

23      Q.   When did you get paid for Mr. H's surgery and his

24 other dates of service; do you recall?

25           THE COURT:  Do you want to go date by date?
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 1           MS. ROSEN:  No.

 2      Q.   Just the surgery.

 3      A.   Okay.  We finally received a payment for the

 4 surgical services on 1/16/09.  That's the date receipt and

 5 recorded in my office so that would have been a couple of

 6 days after the check cut.

 7           MS. ROSEN:  Your Honor, I'd like to have marked

 8 next in order a letter dated April 8, '08.  And it is an

 9 PacifiCare letterhead addressed to Theodore Mazer, M.D.

10           THE COURT:  This will be marked as Exhibit 331.

11           MR. STRUMWASSER:  331.

12           THE COURT:  331.  And it's a letter with a top

13 date of 4/8/08.

14           (Exhibit 331 marked for identification.)

15           Um, I think this might be a good place to take a

16 quick break maybe.

17           MS. ROSEN:  Sure.  This is a good place to take a

18 break.

19           THE COURT:  We'll take about 15 minutes.  Is that

20 okay with you?

21     (A recess is taken from 10:15 to a.m. to 11:27 a.m.)

22           All right.  We'll go back on the record.  Ready.

23 BY MS. ROSEN:

24      Q.   So Dr. Mazer, could you take a look at the exhibit

25 that's been marked 331?
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 1      A.   Yes.

 2      Q.   Do you recognize this letter?

 3      A.   I do.

 4      Q.   And what is your understanding of the purpose of

 5 this letter?

 6      A.   It's what I would refer to as a recoupment letter.

 7 PacifiCare through its agent, Johnson and Roundtree,

 8 requesting $49.13 to be returned to them for services

 9 rendered to a patient of mine.

10      Q.   And could you tell us what Secure Horizon is?

11      A.   Secure Horizon is a PacifiCare-run Medicare HMO.

12      Q.   And is this patient that's being referred to in --

13 in this letter, and I understand that that required you to

14 view an unredacted version of the second page of this

15 exhibit.  Um, was this patient a Secure Horizon's patient.

16      A.   Absolutely not.  That is a young gentlemen who I

17 know well.

18      Q.   Do you recall what type of benefit plan your

19 patient had -- this patient?

20      A.   Um, based on the -- well, I know off the top of my

21 head, because I know this family well, but just looking at

22 page three of this, this is a PacifiCare PPO beneficiary.

23      Q.   And we'll note that the first page of -- well, the

24 first page of this letter is marked second request.  Do you

25 recall getting a first request?
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 1      A.   I do not.  And we went back through records in the

 2 charts and EOBs on this patient and we have no record of a

 3 prior request.

 4      Q.   Could you take a look at the second page for me?

 5 The one that's 251004 on the lower right hand corner?

 6           THE COURT:  Oh.  How about the confidential

 7 designation?  Am I able to remove it or --

 8           MS. ROSEN:  Yes, your Honor, now, that it's

 9 redacted.

10           THE COURT:  Any objection?

11           MR. KENT:  No, your Honor.

12           THE COURT:  All right.  I will redact it.

13           MS. ROSEN:  And that would be --

14           THE COURT:  Remove it.

15           MS. ROSEN:  -- on 1005 as well?

16           THE COURT:  Yes.

17           MS. ROSEN:  Thank you, your Honor.

18      Q.   What is the date of service?

19      A.   5 -- 7/7/05.

20      Q.   And how much are they seeking?

21      A.   $49.13.

22      Q.   Could you tell us what the reason was they gave

23 for their overpayment?

24      A.   Stated on this recoupment request, it says "reason

25 benefit information loaded or set up incorrectly"".
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 1      Q.   What does that reason mean to you?

 2      A.   Somebody on the payor side messed up how they

 3 loaded either the benefits or the payment.

 4      Q.   So can we go back to the handwriting that's on the

 5 third page?

 6      A.   Okay.

 7      Q.   Do you recognize that handwriting?

 8      A.   Um, the two people I mentioned earlier, Deanne and

 9 Nancy, who are the people who handle all the insurance, they

10 had very similar handwriting, it is one of their, one of the

11 two.  I think that may be Deanne's handwriting but I'm not a

12 hundred percent sure.

13      Q.   Can you take a stab at what you think their

14 handwriting means?

15      A.   This was the initial explanation of benefits and

16 payment.  The check date was 10/18/05 which means we would

17 have received it shortly thereafter if it came promptly.  It

18 looks like we had a conversation on 10/24/05 with somebody

19 named Mike who then said that they would reprocess the

20 claim.

21      Q.   And you had testified earlier about this REF# and

22 then followed by a number?  What was that indicating?

23      A.   So that would be the reference number that Mike

24 would have given my staff on the phone call while discussing

25 this EOB.
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 1      Q.   So did you send back the $49.13?

 2      A.   No, we're referring to after the letter of '08, of

 3 4/08.

 4      Q.   After you received the letter of 4/8/08?

 5      A.   I did not.

 6           MS. ROSEN:  Your Honor, I would like to have

 7 marked next a letter from PacifiCare dated April 22, 2008,

 8 addressed to Dr. Mazer?

 9           THE COURT:  All right.  That will be 332.

10 April 22, 2008 letter.

11           (Exhibit 332 marked for identification.)

12 BY MS. ROSEN:

13      Q.   Do you recognize this letter?

14      A.   I do.

15      Q.   Now, it references a call by you on April 16, '08.

16 What was that about?

17           THE COURT:  (Lights go out)  Uh-huh.  It won't

18 work.  Just a second.

19           THE WITNESS:  I don't have a letter or a

20 recollection of the call.  It may well have been my staff

21 but clearly it says it's correspondence regarding the

22 request for the refund of the letter for 8/4/08.

23      Q    (By Ms. Rosen) So can you tell us, did you know

24 about the law, the California law governing this type of

25 overpayment request?
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 1      A.   Yes.  I'm fully aware that the law states that the

 2 recoupment request must come within 365 days of the date of

 3 initial payment.

 4      Q.   And how did you know that about that law?

 5      A.   Most docs kind of pay attention to that, but I

 6 have been involved for many years with the CMA, California

 7 Medical Association, in the committee on medical services

 8 which deals with payor issues, chaired that committee for

 9 six years.  And in leading up to AB 1455 language regarding

10 payor issues, we helped draft many of the requests for the

11 legislation that Jackie Spier eventually put into that

12 legislation.  I also testified before the hearing on these

13 payment issues and recoupments and late filings, etc., so

14 I'm well aware of these laws.

15      Q.   So in this particular patient's case, did you

16 receive, did you recall receiving a first request for

17 overpayment within 365 days of the date you were paid?

18           MR. KENT:  Objection.  Asked and answered.

19           THE COURT:  You asked that already.  Sustained.

20 BY MS. ROSEN:

21      Q.   Did you ask the company to provide a copy of that

22 letter to you?

23      A.   I don't recall whether I did or not.

24      Q.   So let's go back to the letter.  Who was the

25 letter from?
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 1      A.   The letter of April 22, 2008?

 2      Q.   Yes.  I'm sorry.

 3      A.   It is Christine Markle of United PacifiCare.

 4      Q.   And what does this letter say?

 5      A.   Again, it says thank you for the inquiry.  It is

 6 addressed to me.  The inquiry may have been me or my staff.

 7 My inquiry of April 16 regarding correspondence of Johnson

 8 and Roundtree.  It then says that they researched my

 9 concerns and confirmed that the request was sent in error

10 and they will not be seeking any reimbursement for this

11 particular member for date of service, 7/7/05.  And they

12 then apologize for the inconvenience.

13           MS. ROSEN:  Okay.  Your Honor, I'd like to have

14 marked next a letter dated January 14, '09, PacifiCare

15 Bates, number on the bottom 0758087.

16           THE COURT:  All right.  That will be marked as

17 exhibit --

18           THE WITNESS:  I have two.

19           THE COURT:  -- 333.  It is a letter dated

20 January 14, 2009.

21           MS. ROSEN:  Did I give you one?

22           (Exhibit 333 marked for identification.)

23      Q.   So this exhibit actually has three pages in two

24 different letters.  So perhaps you could just tell us, did

25 you receive the letter, the top page dated January 14, '09?
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 1      A.   Yes.

 2      Q.   And what does this appear to be to you?

 3      A.   This is a letter addressed to my office manager

 4 acknowledging some correspondence regarding a claim for a

 5 member on date of service, it looks like 1/1/91 through

 6 11/5/08.  Um, how interesting.

 7      Q.   A pretty long time span.

 8      A.   And then it says that PacifiCare's obligated to

 9 reconsider the claim in question and notify me of the

10 outcome.  The request for reconsideration was reviewed and

11 they determined that the claim was paid on 1/7/09 listing

12 the amount paid.  And then it says "If additional

13 documentation is available that would provide necessary

14 information for further review of this claim please submit

15 it".

16      Q.   And it comes from --

17      A.   This says from "Sincerely, PPO Provider

18 Correspondence Unit, PacifiCare Life and Health Insurance

19 Company", no individual's name attached.

20      Q.   So maybe if we could have just a little

21 interpolation because the bill charge is $4,200 and the

22 payment was 1/7/09 and I believe we've been discussing what

23 we think this claim was for?

24      A.   Um, I believe this goes right back to the surgical

25 date for Mr. H previously discussed here today.



3050

 1      Q.   Let's turn to the next two pages.  And, you know,

 2 don't read the whole letter.  But, um, if you could

 3 summarize, do you believe that the January 14, '09 letter

 4 from the provider correspondence unit might have been in

 5 response to this letter?

 6      A.   Yes.

 7      Q.   Okay.  Is this a letter that you wrote, Dr. Mazer?

 8      A.   Yes, it is.

 9      Q.   Okay.  Could you tell us just a little bit about

10 the -- summarize the main point of this letter?

11           MR. KENT:  Objection.  The document speaks for

12 itself.

13           THE COURT:  I'll let him summarize it.  What his

14 concerns are in the letter.

15           THE WITNESS:  The letter was actually addressed to

16 the California Department of Insurance.  Attention to

17 Mr. Poisner as commissioner.  And it says to whom it

18 concerns regarding all of my frustrations dealing with --

19           THE COURT:  You're reading.  Don't read.

20           THE WITNESS:  I'm sorry.

21           It is a review of the frustrations dealing with

22 this case and payment and the practices of United

23 PacifiCare.  Of note I was aware of a public filing of

24 action against United PacifiCare.  And I was sending this to

25 Mr. Poisner's attention to give him examples of the ongoing
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 1 behavior that was being accused.

 2 BY MS. ROSEN:

 3      Q.   And this, when you say "this case" are you

 4 referring to Mr. H?

 5      A.   This case refers to Mr. H.

 6      Q.   And this letter is dated well after the accusation

 7 was public; is that correct?

 8      A.   Yes.

 9      Q.   And who else did you cc just for the record?

10      A.   I cc'ed PacifiCare provider Disputes and Mr. Frank

11 Navarro at California Medical Association.

12      Q.   So, Dr. Mazer, you've testified that you are a

13 solo practitioner.  And I'd like to hear from you what kind

14 of impact the overpayment letters and the efforts that you

15 have testified that you went to on Mr. H's case, as just one

16 case, um, what kind of impact that has on your office?

17      A.   If you can consider the amount of time that has to

18 go into making phone calls, drafting letters, researching

19 claims, pulling claims from three years earlier, my staff's

20 time, my review to decide what action to take, typing up

21 letters, transcribing them, proofing them, mailing them out,

22 the overhead costs are extremely burdensome, not to mention

23 the frustration, not to mention the extreme delay in

24 collecting payment for services properly rendered in good

25 faith, expecting payment, and the damage it does to my



3052

 1 ability to deal with a patient, when they have financial

 2 issues hanging over their head.  It interferes with my

 3 relationship with the insurer where we would like to have

 4 good relationships, prompt payment.  It interferes with my

 5 office functionality.  It costs me money.  And in the end it

 6 interferes in many cases with the physician/patient

 7 relationship when I have to go bill a patient for copayment

 8 six, nine, twelve months after service is rendered.

 9      Q.   And I did fail to ask you, when you get a

10 reimbursement from PacifiCare that you believe, based on

11 your internal documents are incorrect, do you bill the

12 patient at that time or do you delay?

13      A.   I have to delay.  According to my contract, I can

14 only bill the patient for the agreed copayments or

15 coinsurance after the claim is adjudicated.  And if I am

16 still fighting the adjudication as being improper, then I

17 don't know how much I'm legally able to bill the patient.

18           MS. ROSEN:  I have nothing further, your Honor.

19           THE COURT:  All right.  Cross examination?

20           MR. KENT:  Your Honor, I got more than twenty

21 minutes.  Do you want to take a break now or should I start?

22           THE WITNESS:  Pardon?

23           MS. ROSEN:  I would like to go.

24           THE COURT:  Why don't we go?  We'll have to come

25 back.
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 1                      CROSS EXAMINATION

 2 BY MR. KENT:

 3      Q.   Good morning, Dr. Mazer.  My name is Ron Kent.  I

 4 represent PacifiCare.

 5      A.   Good morning.

 6      Q.   Go back to what was marked this morning as Exhibit

 7 323, which is the contract, simple contract circa 2003?

 8      A.   Yes.

 9      Q.   Do you have that before you, sir?

10      A.   I do.

11      Q.   Do you, so I'm clear, do you have a copy of this

12 contract with the signature on behalf of PacifiCare?

13      A.   I do not.

14      Q.   Do you have any evidence that you transmitted this

15 document that's been marked as Exhibit 323 to PacifiCare?

16      A.   Only that I deposited it in the U.S. Postal

17 system.  That's it.

18      Q.   Do you have some proof of mailing?

19      A.   I have no proof of mailing other than I know that

20 I did that.

21      Q.   You're saying you did that personally, sir?

22      A.   I would have put it in an envelope myself after

23 signature and put it in the outgoing mail.  Yes.

24      Q.   You say you would have.  Do you recall as you sit

25 here testifying that you put a copy of this contract in the
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 1 mail and mailed it to PacifiCare in 2003?

 2      A.   Yes.

 3      Q.   Do you remember back, what's that, 17 years ago?

 4           THE COURT:  I hope not.

 5 BY MR. KENT:

 6      Q.   I was thinking of '93.

 7           That's why I'm a lawyer, not a engineer.  I'm

 8 sorry.  Let me start over.

 9           So you say that you recall seven years ago or so

10 putting a copy of this document in the U.S. mail and mailing

11 it to PacifiCare?

12      A.   In this particular case, yes.  When I do

13 contracts, I do those personally.  My staff hands them to

14 me.  And this was a situation where I was under a very tight

15 time frame to decide on this contract, received it at

16 beginning of -- I forgot the date it's mailed -- but I was

17 given a deadline of just about six weeks, I think, to do

18 this.  And that stands out in my mind.  I have to review a

19 contract and decide whether I want to sign it.  I signed it,

20 dated it and sent it out.

21      Q.   And so you, um, so this was pretty important to

22 you; is that what you're saying?

23      A.   It is a contract.  All of the contracts I sign are

24 important.

25      Q.   And you're saying you reviewed this yourself?
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 1      A.   Yes.

 2      Q.   And you made sure that you got a signed copy back

 3 from PacifiCare?

 4      A.   I can't make sure I get a signed copy back from

 5 PacifiCare or any other payor.  I mail it in accordance with

 6 what they're requesting me to do and then I go about my

 7 business.

 8      Q.   Okay.  Did you -- did you ever follow up with

 9 PacifiCare to see if it had received a copy of this

10 contract?

11      A.   I had no reason to.  I was being paid with what

12 appeared to be the contract rates.  I had no reason to

13 contact PacifiCare again until the rates seemed to drop in

14 2006.

15      Q.   Okay.  We'll get to that in a little bit.

16                Um, you have a lot of experience with

17 provider contracts, so let me ask you, um, under the --

18 under the terms and conditions of this particular contract,

19 Exhibit 323, is it effective without a signature by

20 PacifiCare?

21           MS. ROSEN:  Objection, your Honor.  It calls for a

22 legal conclusion.

23           THE COURT:  Well, if you have an opinion.  I'm not

24 going to accept it as a legal conclusion.

25           THE WITNESS:  My understanding, based upon the
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 1 May 5, 2003 letter is all I need to do is sign it and send

 2 it and I have a new contract.

 3 BY MR. KENT:

 4      Q.   All right.  Why don't you look over at section 5.1

 5 of the document?

 6           THE COURT:  Do you want to give us a page?

 7 BY MR. KENT:

 8      Q.   It's at the bottom of the page, six out of ten.

 9      A.   5.1?

10      Q.   Yes.

11      A.   Top of the page.

12      Q.   Very top division.

13      A.   All right.  It states term.

14      Q.   So where it says "The initial term of this

15 agreement shall be for one year following the effective date

16 as indicated by PacifiCare on the signature page of this

17 agreement."

18      A.   Yes.

19      Q.   Okay.  Did you ever get a -- a signed copy of the

20 contract?  And when I say signed, signed by PacifiCare?

21           MS. ROSEN:  Objection, your Honor.  Asked and

22 answered.

23           THE COURT:  Sustained.

24 BY MR. KENT:

25      Q.   Okay.  Did you ever get a copy of this contract
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 1 with an effective date provided by PacifiCare?

 2      A.   Apparently, I did not.

 3      Q.   Now, look back -- well, then, let me ask you, sir,

 4 when do you -- when do you believe or when did you

 5 understand that this contract would be effective if you

 6 never got back a signed copy from PacifiCare?

 7      A.   I assumed it would be effective at the time it was

 8 received by PacifiCare and that I would eventually get a

 9 copy back as is the case with virtually every health plan.

10 We send them out.  They come back sometime later, never very

11 promptly, and they are filed away.

12      Q.   You say "some not very promptly", have you

13 performed some kind of study, kept some data on how long it

14 takes to get a contract back from a health insurer?

15      A.   In actuality, at times I've gone back to look at

16 contracts.  And oftentimes it's sometime between four to six

17 months between the time it's sent back and agreed upon.

18      Q.   Okay.  And do you have any idea what PacifiCare's

19 custom and practice was back in 2003, about how long it took

20 to turn around and sign contracts?

21           MS. ROSEN:  Your Honor, lack of foundation.  He's

22 not an expert in customer care customer service practices.

23           MR. KENT:  He's been testifying about what his

24 understanding was about a number of things.

25           THE COURT:  Well, I'll allow the question.  I
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 1 assume that he doesn't know, but in case he does.

 2           THE WITNESS:  I have no idea what the internal

 3 practice is.

 4 BY MR. KENT:

 5      Q.   Okay.  So you're making some assumptions, aren't

 6 you, sir?

 7      A.   Based on my experience in the industry, yes.

 8      Q.   Okay.  And if you could look back at page ten.

 9 When I say page ten, ten of ten at the bottom of the page of

10 Exhibit 323.

11      A.   Okay.

12      Q.   Do you have with you today an EOB or any other

13 evidence that you were ever paid by PacifiCare pursuant to

14 the fee schedule identified on this page ten?

15      A.   I don't have anything with me today, no.

16      Q.   You don't have an EOB showing that you got paid

17 even once under the fee schedule in Exhibit 323?

18           MS. ROSEN:  Objection.  Asked and answered.

19           THE COURT:  Sustained.

20           We are at 5128.

21          (Exhibit 5128 marked for identification.)

22           MS. ROSEN:  I'm not sure what this is.

23           MR. KENT:  Well, for the record, this is what I

24 understand to be a series of photocopies, of a series of,

25 um, clips from newspaper articles.  For the record, runs
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 1 from Bates numbers PAC 758071 to 758075.

 2      Q.   And if I could direct your attention, sir.

 3           THE COURT:  Well, there's the top date of 2/1/08.

 4           Go ahead.

 5           MR. KENT:  Thank you.  That's on the first page

 6 toward the top.

 7      Q.   Look over at the bottom of Bates numbers 8074

 8 where it states "Reporter:  Dr. Ted Mazer says PacifiCare

 9 would underpay saying they were obligated under a

10 nonexistent contract or not pay at all."  Do you see that,

11 sir?

12      A.   I see that line.

13      Q.   And this apparently, um, is part of a news report

14 on Thursday, January 31, 2008.

15           THE COURT:  And that's the last two lines on that

16 Bates number 258074?

17           MR. KENT:  Yes.

18           THE COURT:  This is not the way it looks up here.

19           Yes.  Okay.  Thank you.

20 BY MR. KENT:

21      Q.   So am I, my question to you, sir, is, um,

22 Dr. Mazer, is this from a quote or an interview you gave to

23 the Fox Six News back in January 2008?

24      A.   It appears to be.  I'm just trying to read it in

25 context.
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 1      Q.   Sure.  Take your time.  Take your time, please.

 2      A.   Okay.  Yeah.  Okay.

 3      Q.   All right.  So the question was, is this, does

 4 this text refer to an interview you gave with TV News back

 5 in January 2008?

 6      A.   Yes.  They were doing a report on, um, the

 7 Department of Insurance and the Department of Managed Health

 8 Care's accusations about United and both consumer and

 9 physician issues that were being alleged.

10      Q.   Okay.  And you gave, and this last two lines on

11 page 758074, is that an accurate report on what you told the

12 reporter specifically that PacifiCare would underpay saying

13 they're obligated under a nonexistent contract or not at

14 all?

15           MS. ROSEN:  Objection, your Honor.  This

16 question's been asked and answered.

17           THE COURT:  I'll allow it.

18           THE WITNESS:  I would actually have to look at the

19 report to answer the question of whether this is accurate.

20 Somebody has taken this out of a video report.  To me, it

21 looks like it's out of context only in that I don't see

22 where a question was asked of me that I would give that

23 answer to.  But I'm not saying I wouldn't have said those

24 words.

25      Q    (By Mr. Kent) Okay.  That's what I wanted, what I



3061

 1 wanted to ask you ultimately is back in, in or about

 2 January 2008 were you telling reporters that PacifiCare had

 3 been paying you under a "nonexistent contract"?

 4      A.   Those are the words that are here and I'm trying

 5 to put it back into context.  I would probably have to look

 6 at the entire report that was done.  And when you say am I

 7 telling reporters, I'm responding to a reporter's question.

 8           MS. ROSEN:  Your Honor, I would like to make a

 9 objection on lack of foundation.  These are extracts.  It

10 says "text from video".

11           THE COURT:  Well, I understand.  He does recognize

12 the issue and what was going on, but it looks to me like the

13 only direct thing that was said was it's systematic.  There

14 is a reporter saying something that he said.  And he's

15 basically telling us that he's not sure if it's in context

16 of what he actually said.  Is that correct?

17           THE WITNESS:  Correct.  And I appreciate your

18 pointing that out.  That is the reporter paraphrasing

19 something.  That is not my words.

20           MR. KENT:  Well, my question --

21           THE COURT:  The question is, were you saying that

22 at that time?  Do you think you said this?

23           THE WITNESS:  I can't tell, taking this out of

24 context, I would have to see the entire report.

25
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 1 BY MR. KENT:

 2      Q.   Do you recall in January of 2008, in or about

 3 2008, telling people or telling anyone that PacifiCare had

 4 been paying you under a nonexistent contract?

 5      A.   I can't say I -- I'm sorry.

 6           MS. ROSEN:  Objection, your Honor.  Vague.

 7 Telling anyone?

 8           THE COURT:  Overruled.

 9           MS. ROSEN:  You know, he could be talking to his

10 wife.

11           THE COURT:  Overruled.

12           THE WITNESS:  I can't tell you what I used those

13 words but I can't tell you that I did not use those words.

14 BY MR. KENT:

15      Q.   Now, earlier today you were testifying about, I

16 think I got it right, a contract of 1993 with PacifiCare?

17      A.   Yes.

18      Q.   Okay.  Does that contract exist?

19      A.   I'm sorry.  I don't understand your question.

20      Q.   Is it an actual contract?

21      A.   Yes.

22      Q.   Did you sign a contract back in 1993 with

23 PacifiCare?

24      A.   Yes.

25      Q.   Did you send that contract to PacifiCare?
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 1      A.   Apparently, because I do have a signed returned

 2 copy of that contract by PacifiCare.

 3      Q.   Do you recall sending it to PacifiCare?

 4      A.   From 1993, no.

 5      Q.   Did you sign that contract, the 1993 one?

 6      A.   Yes.

 7      Q.   And I take it you submitted claims over the years

 8 under that 1993 contract?

 9      A.   For Pacific HMO patients, yeah.  PPO patients.

10 Excuse me.

11      Q.   And you were paid pursuant to a fee schedule

12 attached to that 1993 contract?

13      A.   To the best of my knowledge, yes.

14           THE COURT:  5129.  Minneapolis Star Tribune

15 January 3, 2008.

16          (Exhibit 5129 marked for identification.)

17 BY MR. KENT:

18      Q.   Showing you, sir, a two-page document that has

19 been marked as Exhibit 5129, has Bates numbers PAC 0758076

20 to page 77.  It looks to be a copy of a January 3, 2008

21 article that ran in the Minneapolis Star Tribune.  And take

22 a moment and look -- look this over.  Take as long as you

23 want.  I'm only going to ask you though about on the second

24 page there are four paragraphs toward the bottom of the page

25 that refer to you.
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 1      A.   Yes.

 2      Q.   Now, I'm looking at the fifth paragraph from the

 3 bottom.  It begins "Last March".  See that, sir?

 4      A.   Yes.

 5      Q.   Okay.  And it refers to getting paid under a 1993

 6 contract.  That would be the same contract that I was just

 7 asking you about a moment ago?

 8      A.   Yes, sir.

 9      Q.   Okay.  And then you have a reference to one

10 negotiated in 2003.  That would be exhibit --

11           THE COURT:  323.

12           MR. KENT:  Yeah.  323.

13      Q.   Is that right, sir?

14      A.   Yes.

15      Q.   Okay.  And then, let's see, according to this

16 article any way, you said you were -- you had been underpaid

17 by 30 percent for medical services for more than a year.

18 Did you tell a reporter back in January that you had been

19 paid, underpaid by a 30 percent factor?

20           THE COURT:  That was January 2008.

21 BY MR. KENT:

22      Q.   Yes.

23      A.   Apparently I did, yes.

24      Q.   Okay.  And did you also tell a reporter back in

25 January 2008 that that had been going on for about a year?
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 1      A.   Yes.

 2      Q.   Okay.  And I take it before you made these

 3 comments to, um, this reporter from Minneapolis Star

 4 Tribune, that you went back to some records in your medical

 5 practice and calculated this 30 percent figure?

 6      A.   If I can recall this morning's testimony, this

 7 really was all of what we talked about this morning.  This

 8 was the contractual negotiation from the beginning of '07

 9 through the middle of '07.  This is the statements that I

10 sent back to PacifiCare showing payments at 60 to whatever

11 it was, the 80 percent of Medicare.  And looking at the fee

12 schedules that were in my 2003, what they should have been,

13 and in some cases they were 30 percent variables.  I knew

14 that number because we had just gone through this for the

15 prior year.

16      Q.   And you actually did a calculation?

17      A.   On some of those claims, yes.

18      Q.   On some of them or all of them?

19      A.   On some of them.  I don't say all.

20      Q.   Okay.  Do you have -- do you have any record of

21 this calculation you did?

22      A.   Some of it was the information that I sent forward

23 to PacifiCare asking why I had that variable rate.  Do I

24 have anything beyond that?  No.  Those were discussions that

25 I had with Ms. Dyke and Ms. Pearson about why I'm not being
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 1 paid and there was, in some case, is a thirty percent

 2 variable.  A variation.

 3      Q.   And do you have, do you have any evidence of a

 4 payment made by PacifiCare at any point in time based on the

 5 fee schedule attached to the 2003 contract?

 6           MS. ROSEN:  Objection, your Honor.  This question

 7 has been asked and answered.

 8           THE COURT:  Sustained.

 9 BY MR. KENT:

10      Q.   Now, the last sentence of this same paragraph, um,

11 which is the fifth from the bottom refers to "many phone

12 calls and a threat to terminate his contract finally result

13 in a better deal".  Did you tell this reporter that you had

14 threatened to terminate your contract with PacifiCare?

15      A.   I don't know if I used the term "threat".  Again,

16 these are paraphrases and things by the reporter.  I am sure

17 that I told the reporter that I did negotiate another

18 contract and that otherwise I would leave the network that I

19 would cancel my contract.

20      Q.   In your negotiations with Margo Dyke and

21 Ms. Pearson, threaten to terminate your contract with

22 PacifiCare if you didn't get a better deal?

23      A.   Most likely, yes.

24      Q.   Most likely.  Do you recall doing that?

25      A.   Well, I don't know if I would have used the term
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 1 threat and I probably would have said I would not continue

 2 the contract under the terms that we had in 1993.

 3      Q.   Were these -- when you -- would you characterize

 4 these negotiations you had with Margo Dyke as something

 5 along the lines of bare knuckle hard negotiations?

 6      A.   No, I would characterize them as negotiations that

 7 went awfully slow but I wouldn't call them bare knuckle.

 8      Q.   Ms. Dyke was quite professional, wasn't she?

 9      A.   Yes.

10           MS. ROSEN:  Objection, your Honor.  Irrelevant.

11           THE COURT:  Overruled.

12           THE WITNESS:  Yes.

13           THE COURT:  5130.

14          (Exhibit 5130 marked for identification.)

15           This is a provider contract.  There is no date on

16 it.  It is PacifiCare PPO provider contract.

17           MR. KENT:  And for the record bears the Bates

18 numbers PAC 05 -- 0758043 through 0758059.

19           THE COURT:  And do you contend that, um, this is

20 confidential?

21           MR. KENT:  Um, we marked this confidential out of

22 an abundance of caution.  We don't have --

23           THE COURT:  Any objection to my removing the

24 confidential?

25           MR. KENT:  The witness may.
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 1           MR. STRUMWASSER:  What is the issue?  The last

 2 page.

 3           MR. KENT:  The rider agreement.

 4           THE WITNESS:  Your Honor.

 5           THE COURT:  Yes.

 6           THE WITNESS:  This is also a blank copy of a

 7 proforma contract.  There is no signatures.

 8           THE COURT:  I understand.

 9           THE WITNESS:  Okay.

10           THE COURT:  Why would you -- I'm going to remove

11 the confidentiality.  There is nothing on here.

12           MS. ROSEN:  No objection then.

13           THE COURT:  All right.

14           MR. KENT:  Why don't we get marked this second

15 document?

16           THE COURT:  And can somebody give me a better

17 redacting pen?  That's it.  Thank you.

18           With this you don't want to breathe.

19           MR. GEE:  Your Honor, I don't mean to interrupt

20 but we have your file cabinet ready.  We have some moving

21 people waiting outside.  I don't want to interrupt Mr.

22 Kent's flow but would now be a good time to take a recess?

23           THE COURT:  Let me finish redacting this and why

24 don't we take the lunch break?

25           MS. ROSEN:  And, your Honor, I failed to move the
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 1 balance of my exhibits in evidence.

 2           THE COURT:  We can do that after lunch.  The

 3 witness is still here.

 4           All right.  Do you want to return at 1:30?

 5           MS. ROSEN:  Were you marking this?

 6           THE COURT:  Yes, I'm going to mark this.  Let me

 7 get rid of this.

 8           MR. GEE:  Your Honor, and, your Honor, there is

 9 another exhibit that you wanted us to redact some

10 information.  I can take that from you.

11           THE COURT:  Do you remember which one it was?  It

12 was the patient.

13           MS. ROSEN:  I think it is 330.

14           MR. STRUMWASSER:  It is the packet with the faxes.

15           MS. ROSEN:  Okay.  That is 33O?

16           MR. GEE:  Okay.  We'll do that at the lunch break

17 and come back.  Sorry, your Honor, we're bringing in the

18 file cabinet.

19           THE COURT:  What, was I marking this signature

20 page; correct?

21           MS. ROSEN:  Right.

22           MR. KENT:  5131..

23           THE COURT:  5131.  The last one, okay.  Okay.

24 5131.  And, um, did -- you don't want me to remove the

25 confidentiality on this one?
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 1           MR. KENT:  We have no objection doing that.

 2           THE COURT:  All right.  Any objection?

 3           MS. ROSEN:  No objection.

 4           THE COURT:  All right.  I will do that.  So 5131

 5 is the signature page with a date 11/4/93.

 6          (Exhibit 5131 marked for identification.)

 7           MS. ROSEN:  I would just note that the second page

 8 of the exhibit is already in evidence.

 9           THE COURT:  Okay.

10           MS. ROSEN:  Okay.

11           THE COURT:  As long as there is not too much

12 stuff.  Just one, this is attached for a reason.  Then I'll

13 leave it.

14           MS. ROSEN:  That was on the exhibit before.

15           MR. MCDONALD:  The next to the last page.

16           MS. ROSEN:  That's fine.

17           THE COURT:  Actually, there's -- all right.  Those

18 are marked and redacted and the confidentiality taken off

19 and we'll take the lunch break.

20           1:30, is that acceptable?

21           MR. KENT:  Yes, your Honor.

22        (Lunch break from 12:07 p.m. until 1:40 p.m.)

23

24

25
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 1 OAKLAND, CALIFORNIA; THURSDAY, JANUARY 28, 2010; 1:40 P.M.

 2 DEPARTMENT A; ELIHU HARRIS STATE BUILDING; 1515 CLAY STREET;

 3 RUTH S. ASTLE, ADMINISTRATIVE LAW JUDGE

 4                            -oOo-

 5           THE COURT:  Okay.  We're back on the record.  Go

 6 ahead.

 7                 CROSS EXAMINATION (resumed)

 8           MR. KENT:  Thank you, your Honor.

 9      Q.   Good afternoon, Dr. Mazer.

10      A.   Good afternoon.

11      Q.   Just before we took the lunch break, we were, we

12 had marked Exhibits 5130 and 5131.  Do you have those before

13 you, sir?

14      A.   Yes.

15      Q.   All right.  And then earlier today you testified

16 that in your records for your medical practice you had a

17 copy, a signed copy of a 1993 PacifiCare PPO provider

18 agreement.  My question to you, sir, is looking at 5130,

19 this form contract, is this the same form as used on that

20 1993 contract that was signed?

21      A.   Allowing that I didn't know to compare it to my

22 copy, this looks similar.

23      Q.   Okay.  And then looking at 5131, first page is a

24 signature page, and then the second and an Exhibit B,

25 PacifiCare rate schedule.  Asking you about the first page,
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 1 is that your signature or the signature of someone from --

 2 someone on your office staff?

 3      A.   That's my signature.

 4      Q.   And the date of this is November 4, 1993; is that

 5 correct?

 6      A.   That's my signature date, yes.

 7      Q.   All right.  And then this contract appears to have

 8 been signed on behalf of PacifiCare effective January 1,

 9 1994; --

10      A.   Yes.

11      Q.   -- is that correct?

12      A.   Uh-huh.  Yes.

13      Q.   All right.  And then looking over at the second

14 page of Exhibit 5131, the rate schedule, is this the rate

15 schedule under which you were paid for professional services

16 rendered to PacifiCare PPO members beginning in January,

17 1994?

18      A.   To the best of my knowledge, yes.

19      Q.   Okay.  And you continued to be paid pursuant to

20 this rate schedule in Exhibit 5131 up through 2003; is that

21 correct?

22      A.   I believe that to be the case but, according to

23 PacifiCare, it went beyond 2003.

24      Q.   Well, I'm just asking you right now.  You will

25 agree with me that at least up through 2003 when you
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 1 submitted a claim to PacifiCare PPO, the reimbursement you

 2 received was made pursuant to this rate schedule?

 3      A.   I believe so, yes.

 4      Q.   All right.  And during the period 2003 up until

 5 you signed a new contract in the year 2007, were you

 6 reimbursed by PacifiCare for services rendered to PPO

 7 members pursuant to this contract or this fee schedule?

 8      A.   I believe that I had an inquiries in my rates

 9 sometime in 2003 and in 2006 the rates fell again.  And

10 those were the rates that were now told to me later during

11 my discussion with PacifiCare representatives were based

12 upon this contract of 1993 once again.

13      Q.   Okay.  Are you absolutely sure that for the entire

14 period 1993 up through 2007 when you signed a new contract

15 you are certain that the rate that you were ever reimbursed

16 under a fee schedule other than this one, Exhibit B of --

17 or, yeah -- Exhibit B on what we've marked as Exhibit 5131?

18      A.   I -- I didn't quite hear a specific question in

19 that.  Could you try that again?  I apologize.

20      Q.   Okay.  Can you point to a -- any claim, specific

21 claim under which you were reimbursed based on a fee

22 schedule other than what is -- has been marked as Exhibit

23 5131 during the period 2004 up through 2007?

24           MS. ROSEN:  Objection, your Honor.  This was asked

25 and answered earlier today.
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 1           THE COURT:  Overruled.  Go ahead.

 2           THE WITNESS:  I absolutely believe I can.  I don't

 3 have anything with me today but I believe I can.

 4 BY MR. KENT:

 5      Q.   So is it fair to say that if we went back and

 6 looked at actual EOBs, we would be able to figure out the

 7 answer to that question I just asked you about

 8 reimbursement?

 9      A.   I would think so.

10      Q.   And you, of course, did that type of analysis

11 before you made those comments to the press about being

12 underpaid by PacifiCare?

13      A.   Yes.

14      Q.   If you could look at what was marked earlier today

15 as Exhibit 328.  It's a copy of a letter dated May 25, 2007

16 from Margo Dyke and PacifiCare to you.

17      A.   Yes.

18      Q.   If you would look over at the second page, sir,

19 the second paragraph of text down, which begins with the

20 words "having said that, you were not disadvantaged by

21 this"; do you see that, sir?

22      A.   I see it, yes.

23      Q.   Okay.  Go ahead and take a moment, if you could

24 read through that paragraph, the last few couple questions.

25      A.   Okay.
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 1      Q.   Now, this paragraph refers to a F as in Frank 003

 2 fee schedule; do you see that, sir?

 3      A.   Yes.

 4      Q.   And you see it also refers to a UP02 fee schedule;

 5 do you see that, sir?

 6      A.   Yes.

 7      Q.   And do you understand that the 1993 PacifiCare

 8 contract, Exhibits 5130 and 5131, utilized the F003 fee

 9 schedule?

10      A.   Let me answer that by saying I would have assumed

11 so except that on the first page of this letter it says that

12 fee schedule was created in 1994 so I'm not sure how it

13 could have been used in 1993.

14           MS. ROSEN:  I'm going to object, your Honor, on

15 lack of foundation.  There's nothing -- sorry.  Never mind.

16 BY MR. KENT:

17      Q.   If you could look back at Exhibit 5131, sir.

18 First page.

19      A.   Yes.

20      Q.   The effective date is January 1, 1994, correct, of

21 this contract?

22      A.   Yes, it is.

23      Q.   Okay.  All right.  Um, going back to Exhibit 328,

24 the May 25, 2007 letter.  Was it your understanding, sir,

25 that the UP02 fee schedule is the one that would correspond
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 1 to that unsigned 2003 provider contract?

 2      A.   I'd have to see the attached spreadsheet which is

 3 not on this.  I would not dispute that.  I'm assuming that's

 4 what it was referring to.

 5      Q.   That's a good point, sir.  About the attachment

 6 two which is referred to in this paragraph, um, CDI's

 7 counsel produced to us yesterday some documents that pertain

 8 to you and I assume they came out of your records.  And

 9 included in those documents was a copy of what we've marked

10 as 328.  But I did not see a copy of the attachment.  My

11 question to you, sir, is do you have a copy of this

12 attachment number two to the May 25, 2007 letter?

13      A.   I -- I honestly, in going through my records,

14 don't recall seeing the attachment any more, no.

15      Q.   So it was something that was in your records at

16 one time but for whatever reason you can't find it now?

17      A.   Presumably.

18           THE COURT:  This is the next in order.

19           MR. KENT:  Yes.  Thank you.

20           THE COURT:  Are these two different documents?

21           MR. KENT:  Your Honor, it's the same document.

22 What -- I think I might have given you two of those.

23           MS. ROSEN:  Oh.

24           MR. KENT:  I'm sorry.

25           MS. ROSEN:  That's all right.
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 1           MR. KENT:  It is the same document.  I want it --

 2 one is a redacted; one has redactions; one doesn't.  What

 3 I'd propose is we'll end up marking the redacted one.

 4           THE COURT:  That's fine.

 5           MR. KENT:  But because I don't know when the

 6 witness last saw this, I didn't want to just give him

 7 something with big blanks in it.

 8           THE WITNESS:  Thank you.

 9           MR. KENT:  Maybe I wanted to, but they stopped me.

10           THE COURT:  You can't get everything you want.

11           All right.  So but, and I can't do is find my

12 little page.  5132?

13           MR. KENT:  Yes.

14           THE COURT:  It is a UHC fee schedule worksheet, is

15 that correct?

16          (Exhibit 5132 marked for identification.)

17           MR. KENT:  Yes.  For the record, this is, has

18 printed on the first page towards the upper left hand corner

19 UHC Fee Schedule Worksheet and then it bears the Bates

20 numbers of PAC 0758109 to 110.

21           THE COURT:  And that's 570 -- it has a date of

22 5/17/2007 in the upper left hand corner.

23 BY MR. KENT:

24      Q.   Dr. Mazer, do you recognize what has been marked

25 as Exhibit 5132 as what was attachment number two to Ms.
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 1 Dyke's May 25, 2000 letter?

 2      A.   I can't say that I know that this was the

 3 attachment.  It may well have been.

 4      Q.   Now, do you see over in the right hand column

 5 which is entitled J, Juliette, it has some percentages

 6 there, sir?

 7      A.   Yes.

 8      Q.   Do you understand those percentages to be a

 9 comparison between the F003 fee schedule and the UP02 fee

10 schedule?

11      A.   That's what it states, yes.

12      Q.   All right.  So put differently, that last column

13 in, on a percentage basis, compares the fee schedule

14 attached to the 1993 contract versus the fee schedule

15 attached to the unsigned 2003 schedule; correct?

16           MS. ROSEN:  Lack of foundation, your Honor.

17 There's been absolutely no evidence that the fee schedule

18 that Mr. Kent is referring to is UP02/6202 was the fee

19 schedule for the 2003 contract.  Nothing has been --

20           THE COURT:  All right.  Are you going to present a

21 witness?

22           MR. KENT:  I certainly am, your Honor.

23           THE COURT:  All right.  Subject to having this

24 connected up, I'll allow it.

25           THE WITNESS:  Csn you repeat what your question
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 1 was?

 2           MR. KENT:  Sure.

 3           THE WITNESS:  Well, I'm sorry.

 4 BY MR. KENT:

 5      Q.   The percentages in column J reflect a comparison

 6 between the 1993 contracts fee schedule versus the fee

 7 schedule attached to the unsigned 2003 contract; correct?

 8      A.   They -- they appear to be but one thing I can say

 9 jumps out right that there's going to be inaccuracy.  If you

10 look at the column, it is the fourth one down of the CPT

11 codes, it reflects a positive percentage, when in reality

12 98, 91 divided by 92 is not a positive percentage.  So just

13 right off the bat, I can see there are computational errors.

14 Other than that, I recognize it is supposed to reflect a

15 difference in the contracts.

16      Q.   And which -- which item was that, sir?

17      A.   31231.  If you notice the '03 schedule was lower

18 then the '02 schedule and yet it reflects that I'm getting

19 169 percent.

20      Q.   Right.  So other than perhaps a math error or two,

21 that column J reflects a comparison between the two provider

22 contract fee schedules?

23      A.   On a code-by-code basis, yes.  Not on a volume

24 basis.

25      Q.   So fair to say on a number of these CPT codes, the
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 1 reimbursement rate under the 1993 contract was higher than

 2 that afforded under the unsigned 19 -- 2003 contract;

 3 correct?

 4           MS. ROSEN:  Objection, your Honor.  Ambiguous.  A

 5 number of codes?

 6           THE COURT:  Well, in general, I guess, but it does

 7 concern me that there may be computational errors because of

 8 the redaction.  So once those numbers are redacted, it's

 9 impossible to tell, I think.

10           MR. KENT:  That's --

11           THE COURT:  Yeah.

12           MR. KENT:  So let me say something.

13           THE COURT:  Yeah.

14           MR. KENT:  That when we put on a witness to

15 testify about this, we will have cleaned any kind of math

16 errors up.

17           THE COURT:  All right.  I will, now I will put

18 them together with the understanding that is an issue.  So I

19 think are you asking generally?

20           MR. KENT:  Yes, that was the question.

21           THE COURT:  All right.  I think you can answer it

22 generally.  If you don't know --

23           MS. ROSEN:  Your Honor, I'm concerned about the

24 representation that they're going to be cleaning errors.

25 There was a document that was created 5/17/07 if you believe
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 1 the upper left hand corner.  I don't think any of the

 2 numbers in the document should be changed.

 3           THE COURT:  Well, we can put in two documents.

 4 I'm concerned about the redaction.  Okay.  We could put in

 5 an envelope if we have to.  That's the alternative.  So if

 6 we can have something that shows it correctly, um, attached

 7 to it, or some way to indicate because, otherwise, somebody

 8 else looking at it would never understand.  That's all.  I

 9 understand your concern, Ms. Rosen.  It makes sense.  I just

10 don't want it to be nonsensical for somebody else looking at

11 it.

12           MS. ROSEN:  I'm just concerned that the redactions

13 are not the cause of the mathematical errors.

14           THE COURT:  I'm sure they're not.  But somebody

15 else looking at it wouldn't know that there was a

16 mathematical error because the pieces aren't there.

17           MR. KENT:  Exactly.

18           THE COURT:  So we'll either work it out.  That way

19 or we'll put in an envelope or we'll do something about it.

20           Okay.  Go ahead.

21           MR. KENT:  Thank you, your Honor.

22           THE COURT:  Yes.

23           THE WITNESS:  In answer to the question, I have to

24 divide two things here.  In the front pages these are

25 principally procedural codes; the second page is principally
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 1 evaluation and management known as the E&M coding for office

 2 space evaluation.  I agree that the information given here

 3 shows that the procedures, my old fee schedule, had some

 4 preference to the new fee schedule.  However, for the E&M

 5 codes, which are done much more frequently, and with the

 6 small volume of patients that I was seeing from United at

 7 that time, would have been the greater of the services that

 8 I was providing, the numbers are actually less than the 1993

 9 fee schedule.

10 BY MR. KENT:

11      Q.   Would you agree with me, Dr. Mazer, that the issue

12 of whether the -- your reimbursement rate should be governed

13 by the 1993 agreement or that unsigned 2003 agreement is

14 purely a matter of contract; right?

15           MS. ROSEN:  Objection, your Honor.  It calls for a

16 legal conclusion.

17           THE COURT:  I'm going to sustain that.

18 BY MR. KENT:

19      Q.   Well, put differently, for purposes of this issue

20 of 1993 contract versus the unsigned 2003 contract, you had

21 a contract dispute or disagreement with the PacifiCare;

22 correct?

23      A.   Yes.

24      Q.   And PacifiCare had -- let me withdraw that.

25                Why don't we -- this would be 5133.  And this
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 1 again is a situation where I got both a redacted and an

 2 unredacted version.

 3           THE COURT:  Okay.

 4           Well, I'm going to, is it the same kind of thing

 5 that we need both versions?

 6           MR. KENT:  No, the only redaction is for some --

 7 the name of the --

 8           THE COURT:  The patient.

 9           MR. KENT:  Yeah.

10           THE COURT:  Okay.  All right.  I'll mark 5133.

11           Can I remove the confidential designation?  Oh,

12 you already did on the redacted version?

13           This is 2/9/09 mailing receipt with a letter

14 attached.

15           (Exhibit 5133 marked for identification.)

16 BY MR. KENT:

17      Q.   Dr. Mazer, showing you a three-page exhibit that's

18 been marked as Exhibit 5133, the -- may I ask you, is the

19 third page a copy of a letter sent to you on or about

20 February 4, 2009 by a Felicia Johnson at PacifiCare?

21      A.   Yes, it is.

22      Q.   Okay.  And you know Ms. Johnson; don't you?

23      A.   Ms. Johnson and I have had numerous e-mail and

24 telephone conversations.

25      Q.   She is, for want of a better phrase, the assigned
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 1 personal physician contact for you from PacifiCare; correct?

 2      A.   As I understand it, yeah.

 3      Q.   And she's a nice lady?

 4      A.   She's been very nice.

 5           MS. ROSEN:  Objection.  Relevance.

 6           THE COURT:  All right.  I'll let the answer stand.

 7 Let's move on.

 8 BY MR. KENT:

 9      Q.   Now, this letter or this exhibit, 5133, pertains

10 to Mr. H's claim that you testified about earlier today;

11 correct?

12      A.   Yes, it does.

13      Q.   So, fair to say, by this, the date of this letter,

14 February 4, 2009, you had been paid for the -- Mr. H's

15 claims for dates of service of July 28, 2008 and

16 September 3, 2008; correct?

17      A.   If I can just check my dates.  Yes.

18      Q.   Okay.  And on that first, on the earlier date of

19 service, the claim for that, July 28, 2008, PacifiCare paid

20 you interest on that claim?

21      A.   They did not pay me interest at the time they paid

22 the claim.  This interest payment came a month and-a-half --

23 well, let me correct that.  Part of the interest payment

24 came a couple, about two to three weeks after the claim had

25 been paid and another part of the interest payment came
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 1 about six weeks after the claim was paid.

 2      Q.   Okay.  But fair to say PacifiCare paid interest on

 3 that claim associated with the date of service of July 28?

 4      A.   They paid some interest.  I have no way to

 5 calculate whether it was accurate but, yes, they paid

 6 interest.

 7      Q.   Well, as you sit here today, do you think some

 8 interest is still owed to you?

 9      A.   I cannot tell and I didn't take the time.  It is

10 just not worth the time.

11      Q.   Let me ask you, when we're talking about Mr. H's

12 claims, let's make sure I have the chronology.  Now, for the

13 claim for date of service 7/28/2008, that was the actual

14 surgery?

15      A.   Yes, sir.

16      Q.   All right.  And that claim was first submitted to

17 PacifiCare on September 22, 2008; correct?

18      A.   According to the best records that I could

19 reassemble, that claim was first submitted to Sharp

20 Community at PacifiCare's direction on 8/7.  And my records,

21 which are printouts from my computer screen, show that we

22 waited for the receipt from Sharp Community Medical of a

23 denial and submitted on 11/6/08 to PacifiCare Life and

24 Health.

25      Q.   Okay.  So the first time that claim got submitted
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 1 to PacifiCare was November of 2008; is that right?

 2      A.   According --

 3           MS. ROSEN:  Objection, your Honor.  Ambiguous.

 4 Submitted to PacifiCare?  The denial is very clearly say

 5 that it was PacifiCare denying it.

 6           THE COURT:  I'm sorry.  I missed something.  What

 7 was wrong with the question?

 8           MS. ROSEN:  Which PacifiCare?

 9 BY MR. KENT:

10      Q.   How about --

11           THE COURT:  Did you understand?

12           THE WITNESS:  I think I understand what the

13 objection is, is whether it's PacifiCare HMO or PacifiCare

14 PPO.

15           THE COURT:  Okay.  But it was the HMO first that

16 you needed to get the rejection from before you could go for

17 the PPO; right?

18           THE WITNESS:  Based on that information when this

19 claim was first filed on 8/7/08 with PacifiCare's delegated

20 HMO.

21           THE COURT:  Right.  And then you had --

22           THE WITNESS:  I had to wait for.

23           THE COURT:  -- to wait for the PPO and you got the

24 rejection --

25           THE WITNESS:  When I got rejection.
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 1           THE COURT:  -- in November.

 2           THE WITNESS:  Correct.

 3           THE COURT:  All right.

 4           MR. KENT:  Okay.

 5      Q.   So we're clear, that claim first gets submitted to

 6 PacifiCare PPO November 2008; correct?

 7      A.   Yes, as a result of having to wait for the HMO.

 8      Q.   Okay.  And the issue about waiting for the HMO,

 9 let's explore that a little bit.  Now, if I understand this,

10 Mr. H has insurance coverage, HMO coverage with PacifiCare

11 of California; is that right?

12      A.   Yes, he does.

13      Q.   And Mrs. H has PPO coverage with PacifiCare Life

14 and Health Insurance Company; correct?

15      A.   Correct.

16      Q.   And for purposes, focusing on Mr. H, Mr. H and his

17 H -- well, let me withdraw that and restate that.  Mr. H's

18 primary insurance coverage is his own HMO coverage; correct?

19      A.   His primary is his own HMO, which we had

20 established and he knew it was not going to be paid.

21      Q.   All right.  And you're familiar with coordination

22 of benefits?

23      A.   Yes.

24      Q.   And fair to say that any health insurance company

25 back in 2008 operating in California in this situation where
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 1 the patient has primary coverage and also secondary

 2 coverage, that the claim needs to be submitted first to the

 3 primary carrier; correct?

 4      A.   I would actually say not correct once it's

 5 established that the primary coverage is a delegated IPA

 6 with which the provider has no contract.  We've done that

 7 with other payers where we have used a point of service, for

 8 instance, and we do not need to bill the HMO.

 9      Q.   Isn't it true, sir, that if this claim had

10 involved Blue Cross, Blue Shield, PacifiCare or United

11 Health, that the first step would have been to submit the

12 claim to the primary carrier?

13           MS. ROSEN:  Objection.  Relevance.

14           THE COURT:  Overruled.

15           THE WITNESS:  Again, not when we can communicate

16 to the payor that we are not in that HMO network and the

17 patient is opting for their PPO benefits, which had been

18 well established here already by the series of prior

19 payments and my staff calling and saying we are using his

20 PPO benefits.  We are not providers in the HMO.

21 BY MR. KENT:

22      Q.   All right.  But as a condition to moving forward

23 with the PPO claim, you needed to get a denial from the HMO

24 capitated provider; correct?

25      A.   Repetitively at PacifiCare's Life and Health
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 1 demand, yes.

 2      Q.   When you say repetitively, that happened once?

 3      A.   It happened on every single one of these claims we

 4 had to wait for the denial from the HMO.

 5      Q.   Right.  One time per claim, correct?

 6      A.   Um, one time that we had to wait for it.  Multiple

 7 times that we had to provide it to PacifiCare.  That is the

 8 string of facts we talked about this morning.

 9      Q.   All right.  And the first time you send the claim

10 to PacifiCare PPO November 2008, correct?

11      A.   Correct.  Because we had to wait, yes.

12      Q.   All right.  And the claim was paid by

13 January 2009; correct?

14      A.   Which is beyond timeliness, correct.

15      Q.   And as a result, you were paid interest; correct?

16      A.   Only after my complaint to the Department which

17 was copied to PacifiCare.  Under the code, as I understand

18 it, that interest should have been paid without request.

19      Q.   All right.  But you, in fact, were paid interest

20 within a matter of weeks after the initial claim payment;

21 correct?

22      A.   Yes.

23      Q.   And on the claim associated with the September 3,

24 2008 date of service, the -- that was first submitted to

25 PacifiCare PPO on December 8, 2008; correct?
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 1      A.   I'm sorry.  We're talking about the November --

 2 the September 3?

 3      Q.   Yes.

 4      A.   Um, we had submitted this claim to Sharp Community

 5 twice.  They lost it the first time.  We submitted it to

 6 them September 5.  We resubmitted to them 11/6.  Then when

 7 we got the denial, we finally got payment.  We finally

 8 billed -- excuse me -- billed PacifiCare Life and Health on

 9 12/5, and if I can point out that the interest payments that

10 we received, um, reflected on the EOB that the interest was

11 paid using the HMO receive date, which means that we had

12 proof that this had been sent to the HMO on September 5, not

13 just to the PPO on 12/5.  So it was non-timely based upon

14 the HMO receipt date.

15      Q.   But so we're clear, the date of service for -- let

16 me withdraw this.  This is a very complicated couple of

17 claims.  Wouldn't you say so?

18      A.   Welcome to my world.

19      Q.   All right.  All right.  I'm glad mine is simpler

20 than yours.

21      A.   I'm sorry.

22           MR. KENT:  I'm not the one under oath, your Honor.

23 All right.

24           THE COURT:  We've been here too long, doctor.

25           THE WITNESS:  I hear you.
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 1 BY MR. KENT:

 2      Q.   The September 3, 2008 date of service, the claim

 3 for that was first submitted to PacifiCare PPO December 8,

 4 2008; correct?

 5      A.   Yes.  December 5, 2008.

 6      Q.   Ah.  Thank you for that correction.  And that

 7 claim was paid in January 2009; correct?

 8      A.   Yes, it was.

 9      Q.   Now, this -- this morning you indicated that

10 Mr. H's surgery had to be delayed at -- at some point the

11 first part of 2008.  Was this an emergency surgery?

12      A.   No, and it was not delayed because of this issue.

13      Q.   The letter that we marked as Exhibit 5133, the

14 February 4, 2009 letter to you from Felicia Johnson.  I see

15 that it is copied to an Aileen Wetzel, W-e-t-z-e-l, at the

16 California Medical Association; is that correct?

17      A.   Yes.

18      Q.   And you're on the Board of CMA; are you not?

19      A.   Yes, I am.

20      Q.   When I say that Board of Directors --

21      A.   Board of Trustees.

22      Q.   So for purposes of CMA, the board trustee would be

23 analogous to a Board of Directors or a for profit

24 corporation?

25      A.   Correct.
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 1      Q.   Talking about that fee schedule issue that I was

 2 asking you questions about, the '93 contract versus the two

 3 unsigned 2003 contract, did you ever escalate that issue to

 4 CMA?

 5      A.   I don't -- I really don't recall if I ever dealt

 6 with that beyond saying that I thought we were being paid

 7 under a 2003 contract, which I am pretty certain I have

 8 talked to CMA about, but I didn't ask for their appearance.

 9 Or intervention.

10      Q.   I didn't say anything.

11      A.   Find out what you would like to say.

12      Q.   Um, so have you ever spoken with Steve Poisner?

13      A.   I recall one time, I think it was a dinner meeting

14 being introduced to Mr. Poisner.  I never had any

15 conversations with him behind any introduction.

16      Q.   So nothing substantive about PacifiCare or United

17 Health?

18      A.   Um, you know, I just remembered when I did speak

19 with him and it was extremely brief and I don't think I said

20 anything to him specific about United.  It was a California

21 Medical Association legislative day and he was the speaker.

22 And as he was leaving I think I said hello to him as a

23 member of the Board.

24      Q.   And about what was the date of that meeting?

25      A.   Those legislative days are usually held in March
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 1 or April, and it would probably have been, it's either '08

 2 or '09.  I don't remember by year.  You know what, I think

 3 it was '08 because I don't think I went to '09 so it would

 4 have been '08.

 5      Q.   If I can direct your attention now to what was

 6 marked earlier today as 332.  It is a April 22, 2008 letter

 7 to you from a Kristine Markle.

 8           THE COURT:  I'm sorry.  Did we lose your --

 9      Q    (By Mr. Kent) It's Exhibit 332.

10           Fair to say that PacifiCare did not pursue this

11 recovery action after this April 22, 2008 letter was sent?

12      A.   As far as I know, no.

13      Q.   And let me ask you, were you overpaid for that

14 2005 claim?

15      A.   I, not for the amount that was stated in here in

16 reviewing the EOB that had been attached to this.  I

17 probably was paid, overpaid for one or more lines of

18 service, and my office staff points that out to PacifiCare

19 immediately.

20      Q.   At, in fact, the note on the third page of this

21 Exhibit 332 that you referred to before, at the 10/24/2005

22 conversation between, I think you said Diane in your office?

23      A.   Deanne.

24           MS. ROSEN:  I think you're referring to 331.

25           THE WITNESS:  This is not 332.
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 1 BY MR. KENT:

 2      Q.   All right.  Let me start over because I clearly

 3 misspoke.

 4           With respect to Exhibit 332, and particularly the

 5 third page, the longhand note about the middle of the page,

 6 "10-24-05, Mike, 2 WK, will reprocess".  This note refers to

 7 your office staff alerting PacifiCare that your office had

 8 been overpaid --

 9           MS. ROSEN:  Sorry, your Honor.

10 BY MR. KENT:

11      Q.   -- on this claim?

12           MS. ROSEN:  He's referring to 332 and it's

13 actually 331.

14           THE COURT:  It is 331 and it's the third page of

15 331.  Did somebody get that mixed up?  I have it, too.

16           MR. KENT:  My mistake.  I apologize.

17           THE COURT:  Well, I think my numbers are right.

18           MS. ROSEN:  Unless my numbers are wrong.

19           MR. STRUMWASSER:  I think we can stipulate on

20 that.

21           MR. KENT:  It doesn't matter whether they're right

22 or wrong.  They're correct.

23           THE COURT:  So, um, you read the two weeks will

24 reprocess, right?

25           THE WITNESS:  Correct.
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 1 BY MR. KENT:

 2      Q.   Okay.  So this note refers to a conversation

 3 between your staff and PacifiCare regarding the fact that

 4 your office staff recognized that there had been an

 5 overpayment on this claim; correct?

 6      A.   Based upon what I have in front of me, what this

 7 reflects is that my staff spoke with somebody named Mike and

 8 they would, in two weeks, will reprocess the claim.  My,

 9 that's not written here beyond that.  My understanding is

10 it's because my staff picked up there was an overpayment, or

11 I picked up there was an overpayment and we wanted to alert

12 PacifiCare to that because that's what we did.

13      Q.   Did you or your practice ever reimburse that

14 overpayment?

15      A.   We notified PacifiCare about the overpayment.

16 They said they would reprocess it, at which point we would

17 know how much to pay them back.  We never received anything

18 further until the Johnson and Roundtree request for the

19 $49.13, which was not at issue in our statement.

20      Q.   The actual amount is several hundred dollars?

21      A.   I don't know.  They never re-adjudicated properly.

22      Q.   So fair to say that whatever the amount, the true

23 amount of the overpayment was, it's still outstanding?

24      A.   No, by statute it's no longer due.  It is beyond

25 the 365 days.
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 1      Q.   All right.  Well, let's put aside that 365 days.

 2 As a matter of objective fact, the amount of the overpayment

 3 is still outstanding; correct, sir?

 4      A.   It is not.  It is zeroed out by law.

 5           THE COURT:  Yeah.  I'm going to sustain the

 6 objection.  It is still outstanding implies that it is owed

 7 in some way but it was never paid; is that correct?

 8           THE WITNESS:  It was never requested back and it

 9 was never paid.

10 BY MR. KENT:

11      Q.   Now, you indicated earlier that you had gone back

12 through your records and you couldn't find any indication

13 that you had received some kind of letter regarding the

14 overpayment from PacifiCare within 365 days of the payment.

15 Did I hear you correctly?

16      A.   That is correct, yes.

17      Q.   So are you saying that based on that, you never

18 received such a letter or it's a matter that, at this point

19 in time, you just can't find it, a copy of it?

20           MS. ROSEN:  Objection, your Honor.  This question

21 was asked and answered.

22           THE COURT:  Well, I think it is an okay

23 clarification question.  I'll allow it.

24           THE WITNESS:  I never received it in a timely

25 fashion or we would have noticed that they were asking for
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 1 the wrong amount back and gone back to back to say that's

 2 not what we owed you back.  Let's go over the claim.

 3 BY MR. KENT:

 4      Q.   So if PacifiCare's records indicate that a letter,

 5 in fact, had been sent to you, those records would be

 6 incorrect?

 7           MS. ROSEN:  Objection, your Honor.  Calls for

 8 speculation.

 9           MR. KENT:  I'll -- I'll withdraw that.

10           THE COURT:  So we're at 5134.

11           (Exhibit 5134 marked for identification.)

12           THE COURT:  Is this to remain confidential, I

13 suppose; huh?

14           MR. KENT:  Yeah.  It probably should or we should

15 redact it.  It has tax ID numbers --

16           THE COURT:  Right.

17           MR. KENT:  -- on this so --

18           THE COURT:  What would you like me to do?

19           MR. KENT:  I would just say we'll redact that.

20           THE COURT:  Okay.  So this is PPO claim summary,

21 11/2/05 and forward.

22           MR. KENT:  Right.

23      Q.   Dr. Mazer, so we're clear what's been marked as

24 5134 is a PacifiCare document that was just put together

25 recently.  It's just meant to be illustrative and by no
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 1 means are we, am I suggesting that you need to agree with

 2 any or all of the numbers on here, but I just wanted to ask

 3 you a couple of questions to get a sense about how many

 4 claims you had submitted to PacifiCare PPO over the last,

 5 oh, four years plus.

 6           Um, if you would look at that box on the lower

 7 left hand corner, there is a column that's entitled claim

 8 count.

 9      A.   Uh-huh.

10      Q.   Do you see that, sir?

11      A.   Yes.

12      Q.   In 2005, 29 claims; 2006, 24 claims; and so on.

13 Does that seem about right --

14           MS. ROSEN:  Objection, your Honor.

15 BY MR. KENT:

16      Q.   -- in your recollection?

17           THE COURT:  Overruled, if he knows.

18           THE WITNESS:  I absolutely wouldn't have any way

19 of telling.  You're saying these are -- this is PacifiCare

20 PPO only, not PacifiCare and United.  And I don't know if

21 we're talking about single lines of claim or a claim with

22 multiple lines.  I wouldn't really have any idea whether

23 those are accurate or not.

24           MR. KENT:  I believe it refers to actual entire

25 claims as opposed to claim lines.
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 1           THE COURT:  Per patient claims.

 2           MR. KENT:  Per patient.

 3           MR. STRUMWASSER:  Per visit.

 4           THE COURT:  Per patient claims though so one claim

 5 might have multiple.

 6 BY MR. KENT:

 7      Q.   Actually per invoice.  So one member might have,

 8 as we saw with Mr. H, have multiple claims.

 9      A.   When you say per invoice and per invoice might

10 also be multiple patient.  Would that count as one or

11 multiple?

12      Q.   Not multiple patients, sir.

13      A.   Um, as I stated before, that my numbers were

14 fairly low on United.  They were fairly low on PacifiCare

15 PPO as well.  I really don't know if those numbers reflect

16 what I have in my charts or not.

17           MS. ROSEN:  I just want to object.  Lack of

18 foundation for this document.  Maybe I missed it.  I'm

19 sorry.

20           THE COURT:  No, he said he made it up recently and

21 there is no foundation for it.

22           MS. ROSEN:  Oh, I'm sorry.

23           THE COURT:  But which one is the tax ID number.  I

24 don't want to say.  Is it the second line?

25           MR. KENT:  No, that is the upper left hand corner.
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 1           THE COURT:  What does that mean?  The second line?

 2           MR. KENT:  The fourth line, I think.

 3           THE WITNESS:  If I can, your Honor.

 4           THE COURT:  Yes.

 5           THE WITNESS:  The first is my Social Security

 6 number, which I would certainly like to have redacted.

 7           THE COURT:  That is really definitely a redaction.

 8 You got it.

 9           THE WITNESS:  And the second is my TIN.  And the

10 third, I believe, is my MPI number as a physician.

11           THE COURT:  You got it.  I'm going to take them

12 all out.  No chance of mistake.  Right.  Sorry.

13 BY MR. KENT:

14      Q.   And I want to be fair to you, sir, is there any

15 other information on this sheet that you deem confidential?

16 To the extent there is, I want to make sure that we don't --

17      A.   All right.

18      Q.   -- even inadvertently break any kind of

19 confidence.

20      A.   I don't know what the 272287.

21           THE COURT:  I took the number off.

22           THE WITNESS:  Oh, okay.  Um, I don't really

23 understand the rest of the information but I don't think

24 it's confidential.

25           MR. KENT:  Okay.  Fair enough, sir.
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 1           THE COURT:  I took the number off because I don't

 2 know what it is and I think probably a good idea not to have

 3 it there.

 4 BY MR. KENT:

 5      Q.   And then the right hand column, paid dollars,

 6 first for 2005, $9,884.18.  And then 2006, $1,252.34.  2007,

 7 $1,136.69.  Does that seem about right in terms of the

 8 dollars paid to you by PacifiCare PPO on claims in those

 9 particular years?

10      A.   I'd have to say I'd have to go back and look at my

11 computer program.  However, just looking at 2008, that

12 number seems incredibly low given some of these charges even

13 on Mr. H occurred during that time.  And that number looks

14 incredibly low.

15      Q.   Well, I believe this is when the dollars were

16 actually paid as opposed to when the services were rendered.

17      A.   I understand.  But much, but some of those

18 services for Mr. H's service in 2008 were paid in '08, and I

19 think would add up to at least 50 percent of that number

20 meaning that 17 other patients accounted for the other 50

21 percent.  That just doesn't seem true to me.  And that

22 number seams awfully low for PacifiCare business I was

23 doing.

24      Q.   All right.  Well, this may well involve, this may

25 be net of any deductible amounts so -- we'll have a witness
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 1 that will be able to go through these numbers with you.

 2      A.   Can you just give me one second?

 3      Q.   Sure.

 4      A.   Just to bolster what I said, just from the

 5 information I have in front of me, over $400 was paid in

 6 2008 just for this one patient, which is 40 percent or 50

 7 percent or 40 or 45 percent of that number.  It just doesn't

 8 sound right to me.

 9      Q.   Well, whatever the true number is.  If we look at

10 your respective records, we'll be able to figure that out;

11 won't we?

12      A.   I could probably look at a 1099.  And I can look

13 at my computer.  Well, we might not be able to sort out

14 United from PacifiCare.  That is the problem.  I --

15           MS. ROSEN:  Your Honor, I'll object on the line of

16 relevance.  This whole line of inquiry nobody has been

17 disputing total payments.  We've been talking about a

18 individual patient and individual claims.

19           THE COURT:  What's the relevancy?

20           MR. KENT:  Well, I'm just about to close that

21 circle.

22           THE COURT:  All right.  Go for it.

23 BY MR. KENT:

24      Q.   If we could go back up in the middle box, claim

25 count.  We've got over this period 2005 to 2010 total of 121
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 1 total paid claims.  Does that sound about right, sir?

 2      A.   Again, looking at these numbers on the bottom I

 3 just don't know if they're correct or not.

 4      Q.   Okay.  Well.  Assuming this is correct, 117 of

 5 those were paid in a timely manner; does that sound about

 6 right?

 7           MS. ROSEN:  Object.  No foundation.

 8           THE WITNESS:  You're talking about going over five

 9 --

10           THE COURT:  Stop.  That's okay.  I do see a

11 problem with this.  Since he -- he is not prepared to agree

12 with you because he doesn't have that information, the best

13 you can get is that it looks okay and he basically doesn't

14 seem to think it does.  So I'm not -- don't think we're

15 going to really get much farther with this.

16           MR. KENT:  Okay.  Let me go with it in a little

17 different tact.

18           THE COURT:  All right.

19 BY MR. KENT:

20      Q.   Earlier today you indicated that your billing

21 issues with PacifiCare had resulted in impact on your

22 practice, administrative burden and so forth.  When you were

23 giving that testimony, sir, did you have in mind that a

24 total of four claims in the last five years have been paid

25 beyond the 30-day period by PacifiCare PPO?
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 1           MS. ROSEN:  Objection.  Lack of foundation and

 2 relevance.

 3           THE COURT:  Well, I -- okay.  Did you have that in

 4 mind when you made that testimony?

 5           THE WITNESS:  No, I certainly had in mind that it

 6 was more than four claims.

 7           THE COURT:  You need to move on, Mr. Kent.  This

 8 is not going to go any further.

 9 BY MR. KENT:

10      Q.   Well, when you were given that testimony earlier

11 today about this administrative burden on your practice

12 caused by PacifiCare PPO billing issues, did you have in

13 mind a number of claims that were subject to those billing

14 issues?

15      A.   You know, in talking about that testimony I'm

16 thinking about the cases that we even have in front of us

17 today of recoupment efforts, Mr. H's claim, and if I only

18 got a thousand dollars from PacifiCare in 2008, I spent that

19 on overhead trying to get paid for that one date of surgery,

20 I think that frustration comes through.

21      Q.   If you could, let me direct your attention once

22 again to Exhibit 331.  And, in particular, the third page,

23 the copy of the EOB.

24      A.   Okay.

25      Q.   Was the reimbursement reflected on this EOB based
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 1 on the 1993 PacifiCare provider contract or the unsigned

 2 2003 one?

 3      A.   Off the top of my head, I couldn't answer the

 4 question.  I would have to go ahead and calculate the rates.

 5           MR. KENT:  I don't have anything further at this

 6 time.

 7           THE COURT:  All right.  Any redirect?

 8           And did you want to move your documents into

 9 evidence?

10           MS. ROSEN:  Yes.  I'm sorry, your Honor.  I would

11 like to move the balance of my exhibits into evidence.

12           THE COURT:  I have to go back to where we are.

13           All right.  Um, any objection to Exhibit 324?

14           MR. KENT:  Um, no, your Honor.  But I have to

15 apologize, I did want to ask the witness a couple of

16 questions about 324. I really apologize.

17           THE COURT:  I'm glad we went back.

18           Why don't we finish this list and then --

19           MR. KENT:  Okay.  Thank you.

20           THE COURT:  Any objection?

21           MR. KENT:  No, I don't have any objection.

22           THE COURT:  That will be entered.

23              (Exhibit 324 admitted in evidence.)

24           325?  It is a letter of 6/27/06.

25           MR. KENT:  I thought I had these in nice order.



3106

 1           THE COURT:  Uh-huh.

 2           MS. ROSEN:  327.

 3           MR. KENT:  No objection.

 4           THE COURT:  All right.  That will be entered.

 5             (Exhibit 325 admitted in evidence.).

 6           326.

 7           MR. KENT:  No objection.

 8           THE COURT:  That will be entered.

 9             (Exhibit 326 admitted in evidence.)

10           327.

11           MR. KENT:  No objection.

12           THE COURT:  That will be entered.

13                  (Exhibit 327 in evidence.)

14           328.

15           MR. KENT:  No objection.

16           THE COURT:  That will be entered.

17            (Exhibit 328 admitted in evidence.).

18           329.

19           MR. KENT:  No objection.

20           THE COURT:  That will be entered.

21                  (Exhibit 329 in evidence.)

22           330.

23           MR. KENT:  No objection.

24           THE COURT:  That will be entered.

25                  (Exhibit 330 in evidence.)
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 1           331?

 2           MR. KENT:  No objection.

 3           THE COURT:  That will be entered.

 4             (Exhibit 331 admitted in evidence.).

 5           332.

 6           MR. KENT:  No objection.

 7           THE COURT:  How about 333?

 8           MR. KENT:  No objection.

 9           THE COURT:  Those will be entered.

10               (Exhibit 332 and 333 in evidence.)

11           So, um, did you want to ask any questions before

12 we go entering of the Department's exhibits?

13           MR. KENT:  That's fine.

14           THE COURT:  Okay.

15 BY MR. KENT:

16      Q.   If you can look at Exhibit 324, the July 24, 2004

17 --

18      A.   Okay.

19      Q.   -- letter to Nancy Weber.

20      A.   Yes.

21      Q.   Ms. Weber is on your offers staff; is that right?

22      A.   Yes, she is.

23      Q.   And the Mercy Physical Medical Group/MPMG; is that

24 an IPA?

25      A.   That's Mercy Physicians' Medical Group, MPMG.
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 1 That is an IPA.

 2      Q.   All right.  And the agreement between PacifiCare

 3 and Mercy physicians is an HMO contract?

 4      A.   Correct.  And all communications regarding that

 5 contract with the HMO go to Mercy Physicians, not my office

 6 staff.  I think they just picked that up as part of my

 7 designation with PacifiCare.

 8      Q.   So a communication of Mercy Physicians' Medical

 9 Group would concern an HMO contract; correct?

10      A.   Correct.  But, again, that wouldn't come to me.

11 That wouldn't come to my address.  That would have gone to

12 their Fifth Avenue address in San Diego.

13      Q.   The text of this July 24, 2004 letter, um,

14 discusses um, the roll out and paraphrase, the roll out of a

15 new PacifiCare web site; correct?

16      A.   Yes.

17      Q.   All right.  And to your understanding, does this

18 communication, um, to Nancy Weber say anything about a --

19 the unsigned 2003 provider agreement?

20      A.   This is -- no, this is simply telling us how to

21 access the web site as a key provider.

22           MR. KENT:  All right.  That's all I have, your

23 Honor.

24           THE COURT:  Okay.  So then I'm going to work on

25 moving your exhibits in.
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 1           MS. ROSEN:  So are mine admitted?

 2           THE COURT:  Yours are in.

 3           MS. ROSEN:  Thank you.

 4           THE COURT:  All right.  So 5128, any objection?

 5           MS. ROSEN:  No.

 6                 (Exhibit 5128 in evidence.)

 7           THE COURT:  5129.

 8           MS. ROSEN:  No objection.

 9                 (Exhibit 5129 in evidence.)

10           5130.

11           MS. ROSEN:  This is the form, okay.  No objection.

12                 (Exhibit 5130 in evidence.)

13           THE COURT:  Okay.  I mean, for some reason it

14 doesn't get connected up, you can always argue it but I

15 suspect it will be.

16           5130 then.

17           And 5131.

18           MS. ROSEN:  I seem to be missing that one.

19           THE COURT:  That is the signatures.

20           MS. ROSEN:  Okay.

21           Yeah.  My concern is that there isn't anything

22 that's obviously linking this particular Exhibit B with this

23 signature page.

24           THE COURT:  Well.

25           MS. ROSEN:  That's been the testimony at least.
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 1           THE COURT:  I do believe that the doctor testified

 2 it looked right to him.  Um, subject to -- are you going to

 3 put a witness on?

 4           MR. KENT:  Yes.

 5           THE COURT:  All right.  Subject to that, I'll

 6 enter it.

 7                 (Exhibit 5131 in evidence.)

 8           MS. ROSEN:  Okay.

 9           THE COURT:  And 32?

10           MR. KENT:  We had that colloquy on the record

11 about we're going to --

12           THE COURT:  You want to hold that one.  All right.

13 And what about mailing receipt?  Any objection to 5133?

14           MS. ROSEN:  Just a second.  No objection to 5133.

15                 (Exhibit 5133 in evidence.)

16           THE COURT:  And are you offering 5134 at this

17 time?

18           MR. KENT:  Which is -- I'll hold off on that.

19           THE COURT:  All right.  So remind me what's wrong

20 with 51 -- not a good word either -- what's the problem with

21 5132?

22           MR. KENT:  There -- the witness indicated that

23 there might be some kind of --

24           MS. BERKEL:  Comparison of these.

25           THE COURT:  This is the one.  I have them actually
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 1 both together.  Any objection to them being entered and

 2 we'll work out how they look later?

 3           MS. ROSEN:  Yes, I do object to them.

 4           THE COURT:  Why?

 5           MS. ROSEN:  Lack of foundation.  There's no

 6 testimony in about what the fee schedules and columns.

 7           THE COURT:  Do you want to hold off on that one,

 8 too?

 9           MR. KENT:  That's fine.  The same witness will

10 take care of it.

11           THE COURT:  All right.  Any redirect?

12           MS. ROSEN:  Just one quick question, your Honor.

13                     REDIRECT EXAMINATION

14      Q.   I believe that you testified earlier that in

15 connection with one of the exhibits you received a letter in

16 2006 offering to contract with United to do a United direct

17 contract?

18      A.   Yes.

19      Q.   Do you recall, I know this is reaching a bit, but

20 do you recall the fee schedule numbers as 6202 and 6203 the

21 ones that you rejected?

22      A.   I recall those number schedules being offered to

23 me once I began discussing this with Ms. Dyke and Ms.

24 Pearson and rejecting them at that time.  And I believe that

25 those were the same San Diego market schedules that were
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 1 offered without conversation just by mail back in 2006 that

 2 I walked away from.

 3      Q.   And did she tell you that those were, when she

 4 offered you 6202 and 6203, did she tell you that those were

 5 the rates that -- that United was offering in the San Diego

 6 market?

 7           MR. KENT:  Objection.  Leading.

 8           THE COURT:  Actually, he already said that by the

 9 way.  He already testified to that.

10           MS. ROSEN:  Thank you.  That's all I have.

11           THE COURT:  All right.  Anything further from the

12 witness?

13           MR. KENT:  No, your Honor.

14           THE COURT:  May he be released?

15           MR. KENT:  Yes.

16           THE COURT:  Oh, thank you. (2:40 p.m.)

17           MS. ROSEN:  Don't take that personally.

18           THE COURT:  We have a number of witnesses

19 testifying that aren't released.

20           THE WITNESS:  Yeah.  I was afraid of that.

21           THE COURT:  Yeah.  Thank you.

22           THE WITNESS:  Thank you very much.

23           THE COURT:  Um, so I would like to do some more

24 documents.

25           MR. STRUMWASSER:  We'd like to have a motion to
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 1 quash heard also, your Honor.

 2           THE COURT:  Okay.  Sure.  Can we control a few

 3 more documents first before we do that?

 4           MR. KENT:  Um, first, for the motion to quash,

 5 we'll have to get Mr. Velkei over here from across the

 6 street.  I suggest we take our afternoon break.

 7           MR. STRUMWASSER:  We need to do a motion.

 8           THE COURT:  Let's go off the record.

 9 (Off-the-record discussion.  Recess from 3:02 to 3:10 p.m.)

10           All right.  So we'll go back on the record.  So

11 we'll take up the motion to quash.

12           Mr. Velkei, it is your motion.  You go first.

13           MR. VELKEI:  Yes, your Honor.

14           The last time we addressed this issue was in

15 context of a request for discovery.  And the Court concluded

16 that the request was, in fact, discovery, and it was

17 untimely under 11507.6.

18           In our view, you can't cure that remedy by simply

19 asking for it in the context of the trial subpoena.  11507.6

20 is clear if the exclusive remedy for obtaining documents of

21 the party in a proceeding.  And there really isn't any

22 ambiguity in the term exclusive.  It's the only mechanism of

23 the APA to get written discovery from a party.

24           My sense of reading the argument of the Department

25 was they're trying to argue somehow that the subpoena is
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 1 not, in fact, discovery.  And the only case that they cite

 2 for that proposition is a case by the name of Arnett.

 3           I looked at that case and it's not what it says at

 4 all.  In fact, it was a subpoena issued under a separate

 5 different statute, not the one at issue here.  And the

 6 Supreme Court concluded in that case that, in fact, it was

 7 an investigatory subpoena that proceeded any formal

 8 accusation or proceeding.  And the Court actually made very

 9 clear in defining discovery under the APA that it was the

10 exchange of evidentiary information between parties after

11 the filing of a formal accusation.

12           If we took the Department's view of things that

13 somehow the subpoena is not party discovery, it would become

14 the exception that would swallow the rule because you could

15 then subpoena essentially anything from a party and there

16 would be no meaning to the statute 11507.6.  We mentioned

17 11450.50, which is the notice in lieu of a subpoena for a

18 party.  And we noted the fact that there is no ability in

19 the context of that request to get documents unlike the

20 state analogue 1987.

21           And our point is, it is not in there precisely

22 because 11507.6 is the exclusive mechanism to get written

23 information from a party.

24           Um, with regard to the burden, I'd like to put

25 that off to the end, your Honor, because from a practical
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 1 perspective I think that is the most significant, but from a

 2 legal perspective under the APA there's just no ability to

 3 deal with the Department's asking.

 4           Even if there were some ability to issue the

 5 subpoena, excuse me.  Case law is very clear that there has

 6 to be a materiality shown in good cause.  And the cases I

 7 cited is Sassoon versus Kataz.  It was cited in our papers,

 8 say "the standard is stricter than just relevancy to the

 9 proceeding.  It has to be material to the issues in the

10 case".  And the Department has the burden under the statute

11 to specify "in detail the materiality of the information

12 requested in connection with the actual allegations at

13 hand".

14           I think here there is no dispute.  What the

15 Department is trying to do and they say it repeatedly, is

16 they're trying to find new violations, not seek evidence

17 supporting existing violations.  And that's a material

18 difference.  It is an important difference because that's

19 not material to this proceeding.  Their inability to obtain

20 the information they're requesting by subpoena doesn't in

21 any way impact the existing allegations in their OSC or any

22 supplemental pleadings that they filed.

23           And, in fact, Mr. Strumwasser made a comment and I

24 took note of it last week in talking about experts that if

25 the Court decides the subpoena is not appropriate that just



3116

 1 means they won't bring Mr. Kvanli in to testify with regard

 2 to the issue and they'll proceed with, you know their case

 3 in chief and hopefully at some point actually rest.

 4           So there's a first issue.  They're not seeking

 5 this evidence to support any existing allegations of

 6 violations but they're being for new ones.

 7           The other important issue to keep in mind in

 8 what's required by statute is there has to be good cause.

 9 And the first point in that regard is that the Department

10 has simply waited too long.  When Ms. Vandepas testified she

11 blames the issue on the company.  And this was on page 703

12 of the transcript in justifying why this late claim would be

13 made at this late request, this is at line 12, she stated

14 "Because we reported the claims for review period as a claim

15 by line item.

16           THE COURT:  Slow down.

17           MR. VELKEI:  Excuse me, your Honor.  The question

18 was talking about the number of claims.

19           THE COURT:  You can read it.  Just slow down when

20 you do.

21           MR. VELKEI:  Okay.  Sorry.

22           The answer was "because we reported the claims for

23 review period as a claim by line item that was reported by

24 the company" and that's incorrect.  So essentially what Ms.

25 Vandepas testified to was the company gave incorrect
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 1 information about the number of denied claims.  When, in

 2 fact, we presented evidence in the context of our motion

 3 that we very clearly, two years ago, told them the exact

 4 information that they claimed they didn't know as of a few

 5 months ago justifying the subpoena.

 6           Um, what they also don't address in the papers,

 7 and I don't really understand this, your Honor, is I looked

 8 at Insurance Code 734.1 and the statute defines the process

 9 of seeking information in the context of a market conduct

10 exam.  And it says very clearly that once the report is

11 submitted to the commissioner for review, there is a limited

12 window of time in which the investigation can be reopened to

13 obtain additional data in connection with that period of

14 time.

15           Hold on a second, your Honor.  Let me turn to the

16 particular provision.

17           Okay.  It says 734.1(b).  It says "Within 30 days

18 of the end of the period allowed for the receipt of written

19 submissions or rebuttals, the commissioner shall fully

20 consider and review the report and there is a certain

21 period" -- I'm kind of skipping ahead, your Honor -- "shall

22 either adopt the report as filed or with modifications and

23 corrections, or reject the report with directions to the

24 examiners to reopen the examination for purposes of

25 obtaining additional data, documentation or information."
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 1           It's a very limited window in which to do this.

 2 And it suggests this proceeding is not related to the market

 3 conduct exam; it's all about that market conduct exam.  And

 4 so there's -- there's really two components to the absence

 5 of good cause here.  One, is they waited too long.  They had

 6 the information.  They've had complete and unfettered access

 7 to our files over this period of time now for three years.

 8 Just in this proceeding alone, we have produced over a half

 9 a million pages of documentation related to these vary

10 issues.

11           Um, and that's an important point.  Putting those

12 issues aside, what they're really trying to do is take

13 another -- get another bite at the apple and Insurance Code

14 says they can't do it.

15           The final point with regard to good cause and the

16 Department wants you to say let's kick this can down the

17 road is why they want this information.  We've already

18 established it's not material, at least from our

19 perspective, because it doesn't go to support any existing

20 allegations or violations, but to find new ones.  But the

21 whole purpose of what they want to do is they want to take

22 this sampling of 120 denied claim files and extrapolate out

23 amongst the larger population of denied claims.  Now, if

24 this is not justified under the law, then there's absolutely

25 no reason to go through this exercise in the first place.
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 1           Now, I can say for certain, because I looked very

 2 carefully in the papers the last time around as well as in

 3 the papers they recently filed, there is absolutely no

 4 justification or precedent for what they're requesting,

 5 which is, in effect, to create violations out of the ether,

 6 in effect, and say we've looked at 100 denied claim files

 7 and we conclude that amongst the whole population there must

 8 have been X number of violations.  That violates just

 9 basically principles under the APA with regard to names,

10 date of service, amount at issue, provider involved, all of

11 the basic information that we would need as Respondent to

12 actually rebut the charges.

13           What's more significant to me, is there is only

14 one context where I've actually seen this extrapolation

15 theory applied and it's in the context of MediCal audits,

16 your Honor.  In other words, there is a provision which

17 allows the audit of MediCal payments to determine whether

18 there is certain overpayments that were made.  In that

19 context, certain state agencies have utilized this theory of

20 extrapolation to predict or somehow estimate what the

21 overpayments would be in total.  What's significant about

22 that, your Honor, is it's very clear that that extrapolation

23 is not binding on anybody.  It doesn't prove anything.  It's

24 just simply a way to estimate what the State thinks is the

25 level of overpayment.
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 1           But what's more interesting to me, your Honor, is

 2 the California Court of Appeal struck down a similar effort

 3 as a violation of the APA in this particular circumstance.

 4 They weren't even trying to prove violations.  There was no

 5 binding determination as a result of this extrapolation.

 6 And the Court of Appeals said "State Agency, it is the

 7 Department of Health, you cannot do this under the APA until

 8 you pass regulations".  They're vetted through the public

 9 process.  And everybody has notice.  And an opportunity to

10 challenge.

11           So any efforts at extrapolation in advance of the

12 passage of a regulation are invalid and unenforceable.  If

13 there's one case, your Honor, that I think is worthwhile for

14 you to read it is simply this case, which deals with the

15 particular issue of extrapolation, the Union of American

16 Physicians and Dentists versus Kenneth Kizer.  And

17 essentially what happened there is the -- this organization

18 that represented physicians and dentists challenged the

19 ability of the Department of Health to engage in this form

20 of extrapolation and the Court of Appeal agreed.  It said as

21 long as there has been no regulation passed which implements

22 these procedures and creates a public process for people to

23 object, it is unenforceable and cannot be utilized.  And

24 this is -- this is a fact, your Honor, even where it's not a

25 binding determination.  So where is here the Department is
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 1 trying to use it as a method to establish violations without

 2 any kind of regulations, let alone guidelines, it's

 3 completely impermissible.  So if I may approach, your Honor,

 4 I have a copy of the case and I've highlighted the relevant

 5 provisions.

 6           THE COURT:  Are you giving a copy to

 7 Mr. Strumwasser?

 8           MR. STRUMWASSER:  Well, that's all right.  The

 9 case has been briefed by both parties.  I don't know why

10 Mr. Velkei is giving it now.

11           THE COURT:  I'll take official notice of all cases

12 and laws and rules and regulations.  Okay.

13           MR. VELKEI:  I appreciate it, your Honor.

14           The CDI's response to Kizer is to feign confusion

15 over what the regulation at issue here is.  And in my mind

16 it's pretty obvious.  It's the agency's ability to use

17 statistical sampling and extrapolations as a method to

18 establish violations or do anything else.  There are no such

19 regulations.  And under Kizer, if there are no such

20 regulations that have been vetted, this can't be done.

21           So putting aside the issues of whether this is

22 inappropriate discovery, which it is, because when I see

23 11507.6, it says this is the exclusive, exclusive mechanism

24 to get information from a party, there is no ambiguity in

25 that term.  If you look at the fact there are not these, the
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 1 subpoena is not material to the allegations, doesn't support

 2 any existing allegations, and the Department has had now two

 3 opportunities to supplement their pleading and still nothing

 4 in that subpoena relates to those allegations.  There is no

 5 good cause putting all those issues aside, your Honor, we're

 6 going to go down the road only to find that what they're

 7 trying to do is impermissible in the first instance.  So I

 8 wanted to end on the burden because, again, from a practical

 9 perspective, I think, in some respects, it is just as

10 compelling as the legal arguments.

11           And from our perspective, your Honor, we have had

12 this for far too long.  Right.  We've been at this trial for

13 seven weeks.  The company has been, had it's files rifled

14 through now for three and a half years over this one limited

15 period of time at great expense.  And the particular issue

16 here is what is the burden with regard to this subpoena?

17 And I think there's been some pretty uncontroverted evidence

18 at this point, your Honor, that there is a substantial

19 burden.  It is 12 weeks of work.

20           Now, I said I welcomed Mr. Strumwasser's effort to

21 cross-examine Mr. Valenzuela.  And my view is at the end of

22 the cross examination, he did nothing to rebut that burden

23 except to sort of poke holes at the fact that Mr. Valenzuela

24 is not the one who actually correct the document.  Mr.

25 Valenzuela's job is to go to the different departments and
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 1 get information for the Department.  He engaged in this

 2 process with the assistance of others when they requested 58

 3 claim files and now they're requesting twice as many.

 4           And what's significant to me, your Honor, is it's

 5 happening in the middle of trial.  So this is not an

 6 insignificant burden to be trying to do -- trying to

 7 undertake while in the process of preparing our witnesses

 8 who are being called in Mr. Strumwasser's case-in-chief in

 9 trying to prepare the cross examination of witnesses we've

10 never seen before they appear on the stand.  So now we need

11 to add to this plate twelve weeks of work over something at

12 the end of the day they can't do.  I appreciate the

13 Department's candor in being clear about what they intend to

14 do with this evidence.  And from that perspective, to go

15 through this whole burden, your Honor, for nothing, is just,

16 in my mind, to be perfectly frank, sheer harassment.  At the

17 end of the day, allowing the subpoena to go forward is just

18 going to delay this case into the fall or the end of the

19 year.  The Court has scheduled time to take us through the

20 end of March.  We all know that that's not going to be

21 enough time given the way this case has been moving so far.

22 It's never going to happen.  I know right -- and if we now

23 try to infuse new issues to this subpoena, it's going to

24 take three months just to get the information.  The lawyers

25 have to review it.  We're going to produce it.  And then
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 1 we're going to fight for months about the significance of it

 2 and how it's relevant to these particular proceedings.

 3 We're going to be here at the end of the year.  The

 4 Department had its chance.  We extended the discovery cutoff

 5 repeatedly at the Department's request over a 6- to 12-month

 6 period of time.  And at this point, let's just get this case

 7 finished, your Honor.

 8           Now, there's going to be -- there's lots of

 9 haggling, more to come that have nothing to with the issues

10 in the subpoena and everything about the allegations of the

11 complaint.  And so for all of those reasons, your Honor, I

12 think there are probably five or six separate independent

13 bases to deny or to grant the motion to request and to deny

14 the subpoena. (3:27 p.m.)

15           THE COURT:  Mr. Strumwasser, I'm going to mark

16 your opposition as Exhibit 334 so it will go in the record.

17           (Exhibit 334 marked for identification.)

18           MR. STRUMWASSER:  Thank you.

19           THE COURT:  Go ahead.

20           MR. STRUMWASSER:  Well, I'm sorry to put it this

21 way, but I count about somewhere between a half a dozen and

22 a dozen errors in what Mr. Velkei said, starting with his

23 characterization of Arnett.  He is correct that Arnett

24 involved an investigative subpoena rather than a subpoena

25 involved in an APA adjudication.  He is not correct in his
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 1 partial definition of discovery that -- that he attributes

 2 to -- to Arnett because, you have the quote in our papers

 3 Arnett is a predesig -- it started as a pretrial device used

 4 to prepare for a hearing.  And it is not discovery

 5 definitionally if you are in -- in the hearing.  I don't

 6 think it is a major point.  It is that it completely

 7 neutralizes the circumvention issue.

 8           With respect to materiality, the error there is,

 9 Mr. Velkei seems to say that if you are going to prove a new

10 violation, you are not proving evidence relevant to the

11 issues in the case.  You can have evidence that is relevant

12 to the issues in the case now that winds up showing new

13 violations.  That is endemic to administrative adjudication.

14 It is endemic to adjudication in general.

15           With respect to the claim that we don't have good

16 cause, Mr. Velkei is incorrect when he says that Ms.

17 Vandepas blamed the company.  That is not what she said.

18 What she said was that the company gave us a number and we,

19 the Department, misunderstood it, and misapplied it.  There

20 is no attribution to the company.  But the fact of the

21 matter is that it was an error.  It was an error.  And we're

22 fessing up to it.  And it is an error that is abundantly

23 correctable.

24           Again, we get this argument about how this is

25 really a market conduct exam.  It is not a market conduct
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 1 exam.  If Mr. Velkei is right that we can't go back and do

 2 anything, we can't get evidence about something that we once

 3 looked at in a market conduct exam, then, for example, well,

 4 Mr. Brunelle could get a complaint from a consumer about

 5 something that was looked in a market conduct exam, he could

 6 not ask the company for that data.  That means obviously

 7 market conduct exams are -- are specific processes.  They're

 8 defined by the -- by the Insurance Code.  This is not it.

 9           Um, perhaps the most galling is Mr. Velkei's

10 characterization of the Kizer case.  Kizer does not say you

11 cannot do a statistical extrapolation without a rule.  It

12 just doesn't say that.  What Kizer was about was three

13 documents that were rules of general applicability on how to

14 do samples in a MediCal audit.  And the Court said if you're

15 going to use those documents, those are underground

16 regulations, you got to adopt them by -- by APA process.

17 Those were rules of general applicability and comprised in

18 documents being applied generally.  It is not the case that,

19 um, the Department finds confusion in where the document is.

20 It is the case of the Department says that -- that

21 PacifiCare is attributing confusion and simply itself

22 doesn't understand.  To be an underground regulation, you

23 need a regulation.  What you do in one case that is said to

24 be one case can definitionally never be a regulation.  So

25 I -- I mean I just think that we have a series of
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 1 formalistic arguments, none of which hold water.  This is

 2 not discovery.  This is not a -- a market conduct exam.  The

 3 evidence that is sought is, as we've shown in our

 4 opposition, relevant to the issues in the case specifically

 5 to the claim practices in the group-denied claims file.  It

 6 is not an underground regulation because there ain't no

 7 regulation.  So let me turn then to the question of burden.

 8 And interestingly, Mr. Velkei says that they've have

 9 produced a lot of paper.  And it is true, they have produced

10 apparently something like 750,000 pages.  They have -- the

11 company has expended enormous amount of resources, which we

12 respect.  We don't diminish them for a moment.  They have a

13 couple, you know, a half a dozen folks here all the time.

14 And in that context, to say that it is impossible for them

15 or excessive, unreasonably burdensome for them to pull 120

16 specified files is just not plausible.  The number of pages

17 is going to be, you know, a tiny fraction of the 750,000

18 that has already been produced.  So I think that's -- you

19 know, I just don't think there is any claim if, in fact, we

20 don't know what those files are going to show.  It may well

21 show nothing that that comes back to this hearing.  And so

22 that is another reason why the appropriate response is not

23 to rule on the motion to quash on the basis of expectations

24 about how those files may turn out, what they may turn out

25 as a whole.  The appropriate standard is to grant a subpoena
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 1 for a document -- for documents that are clearly

 2 subpoena-able, and if the Department chooses to put them to

 3 a use downstream, to -- to evaluate whether that use is

 4 appropriate under the circumstances.  And that includes the

 5 notion of delay.  You know, it is not the respondent in this

 6 case who has the opponent of delay.  And by the way I have

 7 no idea of what Mr. Velkei is talking about when he said

 8 discovery has been extended at the request of the

 9 Department.  I don't know what he's talking about.  But the

10 fact of the matter is, and we all know that the Department

11 has been trying to get this case going, moving and has been

12 pressing for a pretty prompt resolution of it.  But, and so

13 if the results of the subpoena are that additional

14 violations are discovered, and we want to bring them to this

15 tribunal, that is a separate question that can be decided at

16 this time with full knowledge of where we are, what the

17 consequences on the schedule would be.  Right now the

18 question before your Honor is whether the -- the Department

19 is entitled to subpoena these documents, is entitled to have

20 these documents.  And I think that it's important not to

21 lose sight of, an even more fundamental question -- excuse

22 me -- and that is this:  Even in the simplest of cases, it

23 occurs that the parties who learn during the course of a

24 hearing about the existence of documents or other kinds of

25 evidence that they didn't know of before the hearing began.
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 1 That is intrinsic.  I have never been in a administrative

 2 proceeding under the APA or other similar statutes in which

 3 that didn't happen.  And in which somebody said "May we have

 4 that document?"  And either counsel says sure.  But actually

 5 I don't think it's ever gotten any further than that.  I

 6 think it is misunderstood by litigants in administrative

 7 adjudications that the tribunal has the authority to order

 8 the production of relevant documents and would do so if --

 9 if called upon to do so.  This is actually the first time I

10 even heard the question raised, but I don't think there is

11 any substantial question about it.

12           We are going to continue to have exactly this

13 experience.  As your Honor has noted, in the absence of the

14 kind of pretrial discovery that one has under the CCP, one

15 inevitably has an imperfect understanding of what evidence

16 is out there when one starts the case.  If the ruling is

17 that you got to shoot in the dark for discovery.  And at the

18 end of that process, at the end of the thirtieth day after

19 the filing of the accusation you didn't know there was a

20 document out there, then that document is not coming into

21 evidence.  And that's -- that is a rule that has nothing at

22 all to recommend it.  So, simply, as a matter of fair

23 adjudication of this case independently of these 120 files

24 and fidelity to the administrative process, this motion to

25 quash should be denied.
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 1           THE COURT:  So before, two things before I rule, I

 2 want to comment and then I'll let you have your say.

 3           MR. VELKEI:  I appreciate it, your Honor.

 4           THE COURT:  On this one page 703 about your

 5 feeling that they're going into the company, you're saying

 6 they don't.  I actually kind of view this in a slightly

 7 different light than both of the parties.  And that is that,

 8 um, they thought they were drawing 68 files to represent

 9 420 -- 428,126 files.  In fact, there were less in number of

10 that almost a quarter of 169,770 files.  But 68 draw is

11 still inadequate for a statistical analysis of that number

12 and I needed 120 if there had been 428,000, it would have

13 been more.  Not necessarily four times more because that's

14 not how those statistical things happen, but it would have

15 been more.  That's how I view this testimony.  Now,

16 Mr. Strumwasser, go ahead.

17           MR. STRUMWASSER:  No, there is nothing magic about

18 68 or 70 or 120 or 400 and so on.  With every additional end

19 in your sample you get a little bit more --

20           THE COURT:  Yeah.

21           MR. STRUMWASSER:  -- precision and that little bit

22 more gets smaller and smaller the higher the number gets.

23 That wasn't what Professor Kvanli said was the problem.

24 Here is the problem.  What you, the way in which the

25 Department uniformly asks for random samples from insurers,
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 1 is it says to the insurer how many files are there?  The

 2 insurer says there's a million files.  The Department then

 3 generates a list of a million files and samples from those

 4 million files, whatever number it is, and every one of those

 5 million files has an equal chance of being selected.  What

 6 happened in this case was that the way the Department did

 7 the list, it is not -- it was not the case that every file

 8 had an equal probability of being selected.  A file with

 9 three lines of claim would have three times the probability

10 of being selected as a file with one line of claim.  So you

11 would not have a valid statistical, specifically a valid

12 random sample of the 167,000 that the defect was not the

13 sample size.  The defect was the way in which it was wrong.

14           THE COURT:  Okay, then why do you need 120 files?

15           MR. STRUMWASSER:  If your Honor wants to give us

16 68 files, we'll work with it.  That's fine.  That is, you

17 know, originally what the Department did was they asked for

18 120 files.  I think it was 120 files.  It was a larger

19 number.  That's actually an exhibit in evidence showing

20 which files it was and they started to get crossed off.  And

21 the, um, and at some point they stopped sampling, but their

22 original goal was to have something just over a hundred

23 files.  Whatever the right number.  Again, there is no

24 correct number.  If obviously, if you took six files, then

25 you would have a statistical error factor that would
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 1 envelope the entire question.  If you took six million

 2 files, then you would have a much smaller sample.  But there

 3 is nothing intrinsically invalid about 68.  In fact, I have

 4 talked to quantity and I have done work in this field myself

 5 and there are folks who talk about a -- the minimum side of

 6 a random sample being 24, 30.  Those are the kinds of

 7 numbers you will sometimes see in studies.  All of this can

 8 be answered, will, of course, be put out.  All everything

 9 I'm saying here about -- about the relevance of the 68 is --

10 should be understood to be an offer of proof that if we put

11 Professor Kvanli on the stand he will confirm all this, but

12 I'm highly confident that he will do.  So the point is not

13 that we needed 120.  We only 68 and we started over.  The

14 point is that we got 68 that were not properly done.  We

15 want a new sample.  And it seemed to us a 120, which is kind

16 in the ballpark of what we normally ask for, was the right

17 number.

18           MR. VELKEI:  Your Honor, if I may?

19           THE COURT:  Yes.

20           MR. VELKEI:  I think where the Court --

21           THE COURT:  I do want to say that once I rule on

22 this I don't want any further argument on it from either

23 side.

24           MR. VELKEI:  Understood, your Honor.

25           I think where the Court may have been going where
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 1 we had our own problems was if the population of denied

 2 claims is a quarter the size, why do you need a sampling

 3 that's twice as much.  And I think the reason is it is just

 4 a pretext.  We've got already 135,000 alleged violations

 5 from Mr. Strumwasser found some expert at North Texas

 6 University, which has the distinguished reputation of being

 7 one of the largest party schools in the county to ratch it

 8 up additional violations and some exponential amount.

 9           Where I want to end this, your Honor, is on the

10 definition of discovery because I do think it's key.  And I

11 know the Court's inclination.  I understand you have to

12 focus on the subpoena was this is discovery and we're beyond

13 the cutoff.  If you look at the statute, 11507.6 defines

14 what discovery is and it includes any writing or thing which

15 is relevant and which would be admissible in evidence.

16           Um, and let me follow up by quoting a California

17 Supreme Court on what discovery is under the APA saying that

18 "discovery is defined as a right of a party" and this is

19 context specifically of 113507.6, "discovery is defined as

20 the right of a party to obtain evidentiary information

21 upon -- upon written request made to another party but only

22 after initiation of a proceeding".

23           Now, we cited, I don't know, your Honor, something

24 like 25 cases where courts have said no, you can't use a

25 subpoena, trial subpoena to get around the discovery cutoff.
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 1 I mean the concept is if we do it this one time there is

 2 going to be eight more requests between now and the end of

 3 next month.  The idea that the Department is shooting in the

 4 dark, your Honor, I mean I don't know, I don't do a lot of

 5 insurance work but I've been in this process now for some

 6 time and to see the expense and time and the complete

 7 unfettered access that the Department has had to the

 8 company's files now for three years and suggest with some

 9 amount of hubers respectfully that they're shooting in the

10 dark, particularly when the subpoena that the information

11 requested has nothing to do with the violations that they're

12 alleging.  The world of violations that they're alleging

13 save for these Johnson and Roundtree overpayment issue and

14 the individual complainants is all about paid claims.  And

15 this is just the Department not settling for 135,000 and

16 wanting to just ratch it up the pressure on everybody by

17 finding new violations.  And I, you can stop at the

18 discovery statute because it's clear, and administrative

19 proceedings by their nature are not full-blown court

20 proceedings.  There's, you know, in some respects, it is a

21 lot looser.  We've already agreed in State or Federal Court,

22 but in other respects now this one, in particular, is very

23 clear.  It says exclusive.  And there's lots of other pieces

24 of the puzzle if you look at the 1154 -- give me one

25 second -- I'm sorry.  11450.50, which is notice in lieu of a
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 1 subpoena, right?  The state analogue says you can use that

 2 to get documents and compel party witnesses to appear.  This

 3 one just says witnesses, right?  And there is a reason.

 4 Maybe they forgot that piece?  No, they didn't.  Why?  Just

 5 because like the statute says, 11507.6 is exclusive.  And,

 6 you know, it's no surprise that we think this is just going

 7 too far afield and that we need to move it forward.

 8           Um, under the law they don't have a right to this.

 9 And with regard to Kizer, Kizer's very clear.  That if

10 you're trying to do something that has no precedent in the

11 regulation, and I would hope that the Department is taking

12 the position that they're just targeting PacifiCare with

13 this theory because that would be inappropriate in and of

14 itself.  If you're going to utilize this wacky theory for

15 lack of a better term, your Honor, and prove violations,

16 there is a whole process they have to go through before they

17 can pin us with that kind of, um, allegations and haven't

18 gone through it.  And I think, and I wanted to give that

19 one, the one case I wanted to show you, your Honor, is that

20 one because we going to shoot, if we go all the way down the

21 road and back where it winds up, then what the heck are we

22 doing wasting our time?  Thank you, your Honor.

23           THE COURT:  I'll give you an opportunity to say

24 whatever you like. (3:43 p.m.)

25           MR. STRUMWASSER:  Thank you, your Honor.
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 1           I mean at some point, we've got to get past this

 2 ad hominem nonsense.  I mean this motion that this case,

 3 that motion is going to be decided on the basis of whether

 4 Quanley is from Harvard or North Texas.

 5           THE COURT:  I disregard that.

 6           MR. STRUMWASSER:  I understand, but I take umbrage

 7 at the suggestion that -- that these kinds of aspersions can

 8 continue to be driven.  And I feel obliged to point out that

 9 the reason why Professor Kvanli was selected as our expert

10 witness is precisely because he has expertise in government

11 audits of similar matters.  He wrote the system for the

12 federal Department of Health and Human Services Medicare

13 audits.  And it's similar enough subject that I thought

14 his -- his -- his expertise would be particularly helpful to

15 your Honor.

16           That said, then we get to this, the next level of

17 ad hominem, is, well, if they got 130,000 violations, what,

18 why would we ever want more?  And I hope that the -- that

19 that is just sufficiently clearly frivolous, not to require

20 further response.

21           And then -- and then finally we have this -- this

22 notion that, um, the Department -- that a -- an attempt to

23 do a single case of statistical sampling and a single

24 proceeding is an underground regulation.  Now, if that were

25 an underground regulation, but I think part of the problem
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 1 here is Mr. Velkei --

 2           MR. VELKEI:  Velkei, sir.

 3           MR. STRUMWASSER:  I'm so sorry.  That Mr. Velkei

 4 has a, may not be familiar with the notion of administrative

 5 precedent but one way that an -- that an agency establishes

 6 --

 7           THE COURT:  There isn't any.

 8           MR. STRUMWASSER:  Well, there are presidential

 9 decisions.

10           THE COURT:  Well, there are presidential decisions

11 and they have to be designated.

12           MR. STRUMWASSER:  That's right.  And they are

13 adopted without APA rule making.  Right?  And so there are

14 the notion that, um, that you cannot have a practice applied

15 to a single case that might ripen into precedent available

16 to a subsequent cases is simply false.  The question remains

17 you have the 120 files that are relevant to a specific set

18 of allegations in the original OSC and the Department

19 promptly sought them as soon as it discovered that it needed

20 them in order to prove, not to make up violations, but to

21 prove violations of law, if they exist, that will be found

22 in those 120 files.

23           THE COURT:  Okay.  Anything else you would like to

24 say?

25           MR. VELKEI:  No.  Thank you, ma'am.
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 1           THE COURT:  Anything else you would like to say?

 2           MR. STRUMWASSER:  No.

 3           THE COURT:  I think you're both eloquent.

 4           I really do understand the issues in question but

 5 I am going to quash the subpoenas at this time.  Um, I do

 6 believe that essentially it constitutes a new investigation

 7 and, um, you have whatever you've proven in the file that

 8 you have will stand obviously as however you prove them.  I

 9 understand you have a statistical problem.  Actually, I

10 understand probably more then you know what the problem is

11 and I'm going to quash the subpoena at this time.

12           MR. VELKEI:  Thank you, ma'am.

13           THE COURT:  Anything else I can do today?

14           MR. VELKEI:  Exhibits.  Just a few exhibits.

15           THE COURT:  Okay.  Do you want to do that?

16           MR. VELKEI:  I exchanged them with the other side.

17 So I think it's okay.  This is Exhibit 266.  I took off the

18 confidentiality and redacted a few remarks.

19     (Exhibit 266 confidentiality removed and redacted.)

20           THE COURT:  This one?

21           MR. VELKEI:  Yes.

22           THE COURT:  Um, I'll return that.

23           MR. VELKEI:  Okay.  Thank you.

24           THE COURT:  And --

25           MR. VELKEI:  127, your Honor.
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 1           MR. STRUMWASSER:  This was that sampling.

 2           THE COURT:  Okay.  So, um, --

 3           MR. VELKEI:  We just haven't agreed to redact

 4 those adjudication codes.

 5           THE COURT:  That is probably already in there.

 6           MR. VELKEI:  I think so.  I believe so.

 7           MR. STRUMWASSER:  No.

 8           THE COURT:  Okay.

 9           MR. VELKEI:  And then 260, your Honor.  It looks

10 like this.  We can do this tomorrow, too.

11           THE COURT:  Well, there's no tomorrow.

12           MR. VELKEI:  Oh, you're right.

13           MR. KENT:  There's no there there.

14           THE COURT:  You know it might be in here.  Is that

15 possible?

16           MR. VELKEI:  It's possible.

17           THE COURT:  Let me see.  Um, Where would 260 be?

18           MR. VELKEI:  I think those are yours.  They may be

19 in that file cabinet.

20           THE COURT:  No.

21           MR. VELKEI:  Okay.

22           THE COURT:  Yes.  Okay.

23           MR. STRUMWASSER:  It looks like you already

24 redacted if you rip off that label.  Is there a substantial

25 improvement on --
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 1           THE COURT:  I don't know.

 2           MR. VELKEI:  You would ask me to do that.  Maybe

 3 you just did it yourself.  All right.  And then there was

 4 this one at the end.  Okay.  Great.  Thank you.  And that

 5 was it on our end.

 6           THE COURT:  That's it?  Okay.

 7           MR. VELKEI:  Oh, your Honor, by the way on that on

 8 the CTN network access agreement, I mean since you have it

 9 right now if you could just give me a little more time to

10 figure it out?

11           THE COURT:  Yeah.  That's fine.  Um, there's a --

12 there's a few that there are really no objections about,

13 right?  So um, can I quickly go through the set?  I think

14 these are all in.  There is no problem, maybe somebody can

15 file these.

16           MR. VELKEI:  Sure.

17           THE COURT:  So it's 310, 311.  Is 312 ruled on?

18 Maybe not.

19           Is there a confidentiality problem that is still

20 exists on 312, 313, 314, 315?  Maybe there is.

21           All right.  So maybe we better go over this on

22 Tuesday morning.

23           MR. STRUMWASSER:  Yeah.  Yeah.

24           THE COURT:  All right.  I'll try to come in and

25 make it more sensible.  And we still have some
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 1 confidentiality ones; right?

 2           Okay.  Why don't I just do that later?

 3           MR. VELKEI:  So you don't need any filed today,

 4 your Honor?

 5           THE COURT:  No.  Let me -- tomorrow, I can have

 6 some time to look at it and try to put it in files again

 7 like I did last time.  And then we can go over the ones I

 8 have.  I think we'll start with, um, PacifiCare's

 9 confidentiality issues and then move back and back again to

10 yours.

11           MR. VELKEI:  Sure.

12           THE COURT:  Kind of solved all yours initially and

13 now there are new ones; right?

14           MR. GEE:  Sure.  Yeah.

15           MR. STRUMWASSER:  Yes, whatever it is.

16           THE COURT:  All right.  Um, anything further?

17           MR. STRUMWASSER:  Nothing for us.  Nine o'clock on

18 Tuesday.

19           THE COURT:  Nine o'clock Tuesday morning; right?

20           MR. KENT:  That's fine.

21           THE COURT:  Yes.

22           MR. VELKEI:  Thank you, your Honor.

23           THE COURT:  Thank you.

24           Um, let me fill this out.  How many pages?

25           THE COURT REPORTER:  Put 200.
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 1 (Whereupon, at 3:50 p.m. the proceedings were continued to

 2 Tuesday, February 2, 2010 at 9:00 a.m. for further

 3 proceedings.)
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 1 OAKLAND, CALIFORNIA; TUESDAY, FEBRUARY 2, 2010; 9:00 A.M.

 2 DEPARTMENT A; ELIHU HARRIS STATE BUILDING; 1515 CLAY STREET;

 3 RUTH S. ASTLE, ADMINISTRATIVE LAW JUDGE

 4                            -oOo-

 5 (Off-the-record attorney conference re witnesses until 9:10

 6                            a.m.)

 7           THE COURT:  This is on the record before the

 8 insurance commissioner in the matter of the accusation

 9 against PacifiCare Life and Health Insurance Company.

10           It is OAH case number 20090461395, agency number

11 UPA 2007-00004.

12           Today's date is February 2, 2010.

13           Counsel are present.  Respondent is present in the

14 person of Ms. Monk.

15           And I understand that you're going to call your

16 next witness; is that correct?

17           MR. STRUMWASSER:  That's right, your Honor.

18           THE COURT:  All right.

19           MR. STRUMWASSER:  The Department calls Jonathon

20 Murray. (9:14 a.m.)

21                       JONATHON MURRAY,

22 having been called as a witness by the Department, was sworn

23 and testified as follows:

24           THE COURT:  All right, Mr. Murray.

25           If you could come forward please.



3150

 1           Could you state your first and last name and spell

 2 them for the record?

 3           THE WITNESS:  Jonathon Murray, J-o-n-a-t-h-o-n

 4 M-u-r-r-a-y.

 5           THE COURT:  Raise your right hand.

 6           Do you solemnly swear or affirm the testimony

 7 you're about to give is the truth, the whole truth, and

 8 nothing but the truth?

 9           THE WITNESS:  Yes.

10           THE COURT:  Please be seated.

11           THE WITNESS:  Yes.

12           THE COURT:  Please do that.  We did that already.

13 Never mind.

14           All right.  Um, go ahead.

15           MR. STRUMWASSER:  Thank you, your Honor.

16                      DIRECT EXAMINATION

17      Q.   How do you do, Mr. Murray?  I'm Michael

18 Strumwasser.  I'm one of the Department's insurance counsel

19 in this case.

20      A.   Good morning.

21      Q.   Um, by whom are you presently employed, Mr.

22 Murray?

23      A.   My understanding is United Healthcare.

24      Q.   Okay.  And you'll forgive me, but there are some

25 sufficient number of United and Health's, is that the full
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 1 name of the entity that you are employed by?

 2      A.   I'm honestly not completely aware of the legal

 3 entity.

 4      Q.   Okay.

 5                Would you -- well, what is your current

 6 position?

 7      A.   I am a Six Sigma consultant.

 8      Q.   What is a -- let's do it this way.  What is Six

 9 Sigma, S-i-x S-i-g-m-a?

10      A.   Yes.  That's correct.  Six Sigma is a quality

11 discipline that is employed by United Healthcare in an

12 effort to improve processes and various different

13 capacities.

14      Q.   This is a -- a theory, if you will, that was

15 initially popularized by General Electric; is that right?

16      A.   That's right.

17      Q.   And as a Six Sigma consultant, why don't you tell

18 us the tenants of Six Sigma?

19      A.   Um, Six Sigma is a quality discipline that is

20 focused on statistical analysis of processes and looking at

21 improving them incrementally in order to achieve the least

22 number of defects in a process.

23      Q.   So do you have a statistical background?

24      A.   Uh, a layperson's statistical background.

25      Q.   And what is a Six Sigma consultant within United?
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 1      A.   Within United, it is a person that is a hundred

 2 percent dedicated to process improvement projects.

 3      Q.   How long have you been employed by United?

 4      A.   I joined PacifiCare in 1994.  And have been

 5 progressively employed through the acquisition late 2005.

 6      Q.   Was PacifiCare your first job out of school?

 7      A.   Yes, it was.

 8      Q.   And summarize for us your post secondary

 9 education?

10      A.   I was undergrad at UCLA from 1987 to '93.  And

11 then I went to grad school at California State Long Beach,

12 obtained an MBA.  And during the time then is when I joined

13 PacifiCare and have been employed ever since.

14      Q.   Were you employed -- initially at Cypress?

15      A.   Yes, that's correct.

16      Q.   And are you still there?

17      A.   I am a full-time telecommuter but I'm based out of

18 the Cypress office.

19      Q.   Where do you live?

20      A.   I live in Redondo Beach.

21      Q.   Oh.  Okay.  Um, and so what was your initial

22 position there at PacifiCare?

23      A.   Um, I was hired in as an operations intern, um,

24 within that capacity until the -- um, until I graduated with

25 the MBA.  And then I became a reporting analyst.  And for
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 1 the next five years, went through progressively increasing

 2 positions of reporting and project management.

 3      Q.   And after reporting analyst?

 4      A.   Um, from project management, I switched into

 5 claims and became the rework manager.

 6      Q.   Forgive me for interrupting you.  I have you as

 7 being an operations intern, then a reporting analyst.  Is

 8 there something in between reporting analyst and claims?

 9      A.   Yes.  I'm sorry.  I thought I mentioned that I had

10 progressively changing positions in reporting analyst and

11 project management.  So at some point within that five years

12 I switched from a reporting analyst to a project manager.

13      Q.   And after that you became a claims --

14      A.   Claims manager.  Responsible for RH mobility work

15 team.

16      Q.   When did that happen?  When did you receive that

17 promotion?

18      A.   About 1998, 1999.  Around there.

19      Q.   And was that the position you occupied when

20 PacifiCare was acquired?

21      A.   Yes, that's correct.

22      Q.   So were you switched to employment with United in

23 December of '05?

24      A.   Um, in December of '05 the acquisition closed.  We

25 remained on Pacific payroll processes until, I believe,
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 1 March of 2006, at which point we switched to United payroll,

 2 um, and I remained in the claims position through April of

 3 2007, at which point I took the position that I currently

 4 hold.

 5      Q.   Going back to the operations intern, what

 6 departments or functions were you working in?

 7      A.   As an intern, I reported through the Office of the

 8 Vice President of Operations.  Within that organizational

 9 structure fell claims operations, call center, membership

10 eligibility transactions, um, and some other various

11 departments related to enrollment.

12                I would assist with process improvement

13 projects related to those areas.

14      Q.   And as a reporting analyst, were you also under

15 the VP of Operations?

16      A.   That's correct.

17      Q.   And as a project manager as well?

18      A.   Yes, until I took the claims position.

19      Q.   So none of those jobs were the claims department?

20      A.   That's correct.

21      Q.   And claims manager obviously was, right?

22      A.   Yes.

23      Q.   And in December of 2005 were you still a claims

24 manager doing HMO rework?

25      A.   Yes, that's correct.



3155

 1      Q.   When did you become a claims manager?

 2      A.   I believe 1998, 1999.

 3      Q.   After the acquisition, what unit -- well, strike

 4 that.

 5                When you became a Six Sigma consultant in

 6 April of '07, what unit were you associated with in United?

 7      A.   I was associated with a claims quality unit that

 8 focused on improving the financial quality of our claims

 9 platforms.

10      Q.   What is financial quality?

11      A.   There are two measures in particular that, um, we

12 track, which is the weighted DAR, which is dollar accuracy

13 rate, and CPA, which is claims payment accuracy.  Those

14 involve a statistical, regular statistical sample of claims

15 processed.  And then through the audit we assess a -- a

16 percentage, a DAR percentage, and we strive to improve that

17 number.

18      Q.   Is this for internal or outsourced work or both?

19      A.   It would be all claims processed.

20      Q.   And you said you were in a claims quality unit; is

21 that the name of the box?

22      A.   Um, that's my understanding.  It was only at the

23 first year in that position that I was within -- associated

24 with that unit and then I moved to, got reorganized to a

25 different -- a different unit.
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 1      Q.   In '08?

 2      A.   That was, yes, around the early 2008.

 3      Q.   And what unit was that?

 4      A.   That is the business process improvement.

 5      Q.   And what was your -- what was the focus of your

 6 work in that unit?

 7      A.   There are several different teams of black belts,

 8 Six Sigma consultants I should say, that focus on different

 9 areas of our commercial operation.  The team that I am

10 specifically aligned with is focused on our billing and

11 enrollment, but also includes PacifiCare initiatives.  And I

12 have been primarily focused on PacifiCare quality

13 improvement initiatives since becoming a Six Sigma

14 consultant.

15      Q.   When you were in the claims quality unit, who was

16 your immediate supervisor?

17      A.   Her name was Debbie Butler.

18      Q.   Do you know what her title was?

19      A.   I believe she was a -- a lead black belt.

20      Q.   And to whom did she report?

21      A.   Um, at that time I believe it was Joan Dion.

22      Q.   Could you, we're going to ask you to spell a bunch

23 of these names.

24      A.   Okay.  No problem.  What would you like me to

25 spell?
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 1      Q.   So Butler is the common spelling?

 2      A.   That's correct.

 3      Q.   So give us Dion if you would.

 4      A.   D-i-o-n.

 5      Q.   I'm looking for a name we recognize so we can get

 6 them back.  So above Ms. Dion?

 7      A.   Julie Gustafson.

 8      Q.   Oh.

 9      A.   I've heard that name, too.

10      Q.   And what was her position?

11      A.   I believe -- I can't be sure.  I'm sorry.  Too

12 many layers.

13      Q.   Through all of that, of course, and through all of

14 that, that period from April '07 to today, were you working

15 for the same United company?

16      A.   I believe that is correct.  Um, when we did

17 consolidate our Six Sigma consultants into the business

18 process operations or business process improvement team,

19 that is also a similar wing to the claims quality area that

20 I was working on prior.  Well, I believe both of them report

21 up to Dirk -- Dirk McMann so I assume they are the same

22 entity.

23      Q.   Would Ms. Vonderhaar be in your chain of command?

24      A.   No, that is not correct.

25      Q.   Now, is Six Sigma consultant the same, is that
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 1 equivalent to black belt?

 2      A.   Yes, that's correct.

 3      Q.   What is the next belt down?

 4      A.   The next belt down is called green belt.  And what

 5 that implies is that a person is trained in Six Sigma

 6 methodology but they have a regular full-time job and they

 7 do projects on top of the job.

 8      Q.   Is there anything above the black belt?

 9      A.   Um, yes, there is.  It is called a master black

10 belt and those positions are primarily responsible for

11 training new black belts, mentoring existing black belts,

12 and doing end-to-end process analysis to mine for project

13 opportunities.

14           THE COURT:  Mr. Strumwasser, Mr. Murray is the

15 person most knowledgable for business claims systems?

16           MR. STRUMWASSER:  No.  No.  He has been called --

17 let me do that.

18           THE COURT:  All right.  Sorry.

19 BY MR. STRUMWASSER:

20      Q.   Mr. Murray, it's my understanding that you have

21 been tendered by PacifiCare in response to our request for a

22 person most knowledgable about Lason; is that your

23 understanding as well?

24      A.   That's correct.

25      Q.   And you are, in your own view, the person most
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 1 knowledgable about Lason within the organization?

 2      A.   I would be most knowledgable about the development

 3 and implementation of the DocDNA application that is used to

 4 route correspondence throughout the organization.  There are

 5 possibly other people more knowledgable about the business

 6 relationship with Lason as an entity, but I'm more of an

 7 implementer, sort to speak.

 8      Q.   I'm going to ask you a question offline and then

 9 we'll come back to this.  I assume you were asked for

10 documents to produce in this case?

11      A.   Yes.

12      Q.   Relevant -- when were you asked?

13      A.   Um, I had some initial meetings perhaps two or

14 three weeks ago on site.  I brought a few things that I

15 thought were relevant to the process.  Um, and then last

16 Monday, um, I did deliver more substantive perhaps e-mail

17 information, and, um, and other documents related to the

18 development of implementation of DocDNA.

19           MR. STRUMWASSER:  This is not for you, but for the

20 judge.

21           Your Honor, when we started preparing for

22 Mr. Murray's appearance here, we had no documents that were

23 identifiable as his -- having been their custodian.  We

24 asked about it and have been told that 200 documents

25 approximately were transmitted to us on Friday night.  The
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 1 documents lacked the necessary meta data.  We have not been

 2 able to load them and they're not accessible to us.  I want

 3 to make that statement now because we my have implications

 4 down the road but at this point I just wanted to make it

 5 clear.

 6           MR. VELKEI:  Your Honor, just on that issue I had

 7 an e-mail from Mr. Gee last night on another topic related

 8 to documents.  It was never brought to my attention that

 9 they couldn't access the documents we produced last night.

10           THE COURT:  I'm sure it can be fixed.  Mr. Gee, it

11 can be fixed.

12           MR. GEE:  The e-mail did bring up the point that

13 we have no documents from Mr. Murray.  And your partner,

14 Felix Woo, and I have had many discussions over the weekend

15 and last week about our inability to access in general.

16           MR. VELKEI:  We produced 250 documents on files

17 last week.

18           MR. GEE:  On Friday evening, and Felix and I have

19 spoke about this, and we e-mailed about this and he knows

20 the issue.

21           THE COURT:  Mr. Gee, is this something that can be

22 involved or not?

23           MR. GEE:  We will get access to it at some point

24 but we just haven't had a chance to look at them to prepare

25 this witness.
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 1           THE COURT:  And Mr. Woo is not here so I'm not

 2 sure.

 3           MR. STRUMWASSER:  I think the point is we won't be

 4 able to access them until we get a revised transmission that

 5 has the missing data.

 6           THE COURT:  Okay.

 7           MR. STRUMWASSER:  Okay.  That's --

 8           MR. VELKEI:  We, your Honor, I think the issue

 9 that they're referring to is something related to privileged

10 documents.  It has nothing to do with this particular

11 production.  Whether Mr. Gee or Mr. Strumwasser had

12 conversations with Mr. Woo about that, Mr. Gee e-mailed me

13 yesterday looking for some documents.  I made copies for

14 them while bringing them in.  This was never brought to my

15 attention.  And the issue about the meta data was strictly

16 related to, were not provided to privileged documents

17 because they were using it as a way to access information on

18 these documents.  If there's some meta data, we're happy to

19 work with you.

20           MR. STRUMWASSER:  Let's just be clear.  There is a

21 stipulation prescribing the fields to be produced.  The

22 computer people that -- that receive these -- these data

23 understand that.  They have that stipulation.  Their process

24 is expect a fixed set of fields and these data were lacking

25 them, that's why they couldn't be uploaded.
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 1           THE COURT:  Well, Mr. Woo is not here, and,

 2 Mr. Velkei, I don't think that it is a good idea for you to

 3 start arguing about it since we don't know what it is these

 4 discussions were about with them, unless you do.

 5           MR. VELKEI:  I guess the concern that I have, your

 6 Honor, is I -- these issues were brought to my attention,

 7 the documents related to Murray.  This wasn't raised.  So

 8 had it been raised with me yesterday, I had conversations

 9 with Mr. Woo about the subject matter of Mr. Gee's e-mail.

10           THE COURT:  All right.

11           MR. VELKEI:  And that has been addressed.  I told

12 Mr. Gee there were, in fact, documents produced, over 250.

13 I'm happy to go back and talk to Mr. Woo.  I understand the

14 issue to be meta data related to something involving

15 privileged documents that they claim somehow is impacting

16 their ability to get the rest of the documents.  The issue

17 in the meta data was they are using to access what was in

18 those privileged documents and, as a result, and told we're

19 not going to provide it.  I'm happy to continue working with

20 Mr. Gee.  The point I'm making is he e-mailed me yesterday,

21 didn't bring this up.  Had he done that, I would have had a

22 more substantive conversation with Mr. Woo about it.

23           MR. GEE:  Well, can I just say, I e-mailed

24 yesterday and said we didn't have any documents with

25 Mr. Murray.  The reason I didn't raise the issue, the fact
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 1 that we couldn't access those documents was I didn't know

 2 Friday delivery included Mr. Murray's documents.  All I know

 3 is what I can access on our database.

 4           MR. VELKEI:  You said you didn't tell me that this

 5 morning.

 6           MR. GEE:  Yeah, because Felix e-mailed me last

 7 night and said, oh, You know, the Friday delivery included

 8 Mr. Murray's documents.  All I know is that we had zero

 9 documents of Mr. Murray.  I didn't know that you guys had

10 produced 200 to 250 documents for Mr. Murray on Friday.

11           THE COURT:  Is that something you can solve now if

12 you need them to question this witness?

13           MR. STRUMWASSER:  No, we don't.  It may well be we

14 don't need the document.  The problem is going to be at the

15 end of the process we won't be in a position to agree to

16 release the witness until we've seen what other documents

17 there are.

18           THE COURT:  When can you do that?

19           MR. STRUMWASSER:  It will be on the order of a

20 week when we get the data in up-loadable form.

21           MR. VELKEI:  Your Honor, frankly, in that

22 situation we could have just brought the witness a week

23 later and resolve this issue.  And that is what is

24 frustrating, the other conversations may have been with Mr.

25 Woo.  If this were an issue, we could have scheduled
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 1 Mr. Murray a week out and resolved whatever issues there

 2 were.

 3           THE COURT:  Well, Mr. Murray is here.  Let's go

 4 on.

 5 BY MR. STRUMWASSER:

 6      Q.   Mr. Murray, what is Lason?

 7      A.   Lason is a vendor that United Healthcare works

 8 with to perform mailroom operations.

 9      Q.   What is the -- is Lason the full name?

10      A.   They were known by me during the 2006 2007 time

11 period that I was working with them as Lason.

12      Q.   When did you -- I'm sorry.

13      A.   And subsequently they were, I believe, hired by a

14 company called HOB, so we might use that interchangeably.

15      Q.   Roughly, when was that?

16      A.   I believe that was sometime in 2007.  By the time

17 I came back and started working with the project again in

18 2008 they were known as HOB.

19      Q.   When did you first become aware of Lason?

20      A.   In early 2006 shortly after the integration we

21 were in the process of implementing an electronic

22 correspondence process with a vendor that is associated with

23 PacifiCare called ACS.

24      Q.   ACS?

25      A.   ACS.  That is correct.  They perform a similar



3165

 1 function, mailroom operations, and that was the vendor that

 2 was being used by PacifiCare.  We were implementing a

 3 process to turn our, um, our mailroom, outsource our

 4 mailroom and -- and route documents electronically.

 5           Shortly, after the implementation, which was in

 6 mid February of 2006 after the integration, um, we were

 7 advised that, um, United was going to terminate the

 8 relationship with ACS and implement mailroom operations with

 9 their current mailroom vendor, Lason, and that we, um, were

10 needed to essentially recreate the correspondence routing

11 application that we have done with ACS over to Lason.

12      Q.   How long had PacifiCare been working with ACS?

13      A.   Um, that relationship predated my involvement with

14 ACS.  However, my understanding is that historically they

15 were performing our data entry function for new claims.  Um,

16 during the 2007 period, we were looking to expand that

17 relationship to outsource all mailroom operations.  One

18 piece of that was the distribution of correspondence.  And

19 so I was put in charge of the project to implement

20 electronic correspondence with ACS.

21      Q.   You were -- this is when you were still at

22 PacifiCare?

23      A.   This is correct.  This is when -- this is prior to

24 the acquisition even being announced.  We were going down

25 the path of outsourcing mailroom operations.  The decision
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 1 was made to go ahead and do that around March of 2007.  And

 2 during the course of the next nine months or so, we

 3 developed and implemented an electronic correspondence

 4 process.

 5      Q.   For ACS?

 6      A.   With ACS.

 7      Q.   In 2007?

 8      A.   This was in 2000 -- it was actually implemented --

 9 I'm sorry -- we're talking -- I may have misspoken on the

10 dates.

11      Q.   You said the decision to outsource was March of

12 2007; is that right?

13      A.   My mistake.  March of 2005.  I apologize for that.

14      Q.   That's fine.  And so you then haunchod the

15 implementation of that process of taking the correspondence,

16 electronic correspondence to ACS?

17           MS. EVANS:  Vague.  Vague as to haunchoed.

18           MR. STRUMWASSER:  Headed up.

19           THE COURT:  Did you understand that?

20           THE WITNESS:  Yes.

21           THE COURT:  Go ahead.

22           THE WITNESS:  Yes.

23           MR. STRUMWASSER:  Thank you.

24      Q.   People use black belt.  Come on.

25                You said that in mid February of 2006
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 1 something was completed with ACS; is that that project?

 2      A.   That's correct.  We transitioned our hard copy

 3 paper correspondence process to an online electronic process

 4 with ACS.

 5      Q.   And so that was like running in March of 2006?

 6      A.   That's correct.

 7      Q.   So far as you know, was it running satisfactorily?

 8      A.   It was a new implementation and we expected that

 9 there would be possibly problems and we were prepared to

10 address those problems as they came up.

11      Q.   And did such problems come up?

12      A.   Um, nothing that I would have expected to be out

13 of the ordinary.  I should mention that because we quickly

14 got the information that we were going to be terminating the

15 relationship with ACS, we limited our implementation to HMO

16 mail.  We maintained the process with PPO mail until we

17 implemented with Lason in the summer of 2006.

18      Q.   Had the original plan been to have -- use the same

19 system for PPO mail?

20      A.   Yes.  That's correct.

21      Q.   Do you know of any reason why, other than the

22 management decision to transition to Lason, do you know any

23 reason why the ACS system could not have been used for PPO

24 mail?

25      A.   Um, no.  There was -- there was no indication at
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 1 that time that we would not have been able to move forward.

 2 We just felt that since we were going to be, we knew that we

 3 were going to be implementing a change in vendor, we didn't

 4 want to create that disruption with the product.

 5      Q.   And aside from this implementation of a new

 6 program, was PacifiCare generally satisfied with ACS's

 7 performance?

 8      A.   Um, yeah.  I believe that's correct.  We, they

 9 were our historical vendor.  Um, we had, um, bid out the

10 mailroom outsourcing project to several different vendors,

11 don't remember off the top of my head who the other ones

12 were, but the decision was eventually made to go ahead and

13 work with ACS to expand that relationship.

14      Q.   When was that bidding process roughly?

15      A.   Roughly Q1 of 2005.

16      Q.   Where are ACS's offices that were relevant to

17 PacifiCare?

18           MS. EVANS:  Objection.  Relevance.  He already

19 testified that only relates to the HMO product.

20           THE COURT:  Is that kind, does that only relate to

21 the HMO product?  You said 2005.

22           THE WITNESS:  The correspondence process was only

23 related to HMO because we held back PPO.  Um, I believe they

24 were performing services on PPO for our new claims team as

25 they had historically.
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 1           THE COURT:  From the past?

 2           THE WITNESS:  That was a function that didn't

 3 change during that period of time.

 4           THE COURT:  Okay.  I'm going to allow it.

 5 BY MR. STRUMWASSER:

 6      Q.   Do you know where their offices were out of which

 7 work going to done for PacifiCare?

 8      A.   My understanding is that they had a satellite

 9 office in Garden Grove, California, that was just a

10 basically a scanning operation.  Um, and that we, they had a

11 mail operation in Salt Lake City, Utah.

12      Q.   Scanning, did you say scanning operation?

13      A.   So we would take our claims, send it over there,

14 and they would scan it in that location because it was

15 close.

16      Q.   Did they use any offshore facilities?

17      A.   I believe that's correct.  But I don't have

18 detailed knowledge on ACS's new claim team.

19      Q.   When was it decided to move the PacifiCare, um,

20 mailroom function to Lason?

21      A.   I received word of that transition around the

22 beginning of March.

23      Q.   Around when it was publicly announced?

24           MS. EVANS:  Objection.  Vague.  What was publicly

25 announced?
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 1           THE COURT:  And what are we talking about?

 2           THE WITNESS:  I'm sorry.  That was 2006.

 3 BY MR. STRUMWASSER:

 4      Q.   Right.  And so you received word of the transition

 5 of the mailroom function to Lason in March 2000 -- early

 6 March 2006; right?

 7      A.   That's correct.

 8      Q.   And I'm just asking, did you learn about it as a

 9 part of the public announcement?

10           MS. EVANS:  I'm sorry.  Again, objection.  Vague.

11 What public PLHIC announcement?

12           THE COURT:  As part of a public announcement?

13 BY MR. STRUMWASSER:

14      Q.   I'll go with that.  I think the public

15 announcement, I think, is in the record but go ahead, is

16 part of the public announcements?

17      A.   I'm not familiar with any public announcement.  I

18 heard internally that that was the direction the company was

19 going and we needed to start making plans to transition that

20 operation.

21      Q.   From whom did you hear that?

22      A.   I'm not -- I'm not completely clear.  I can't -- I

23 can't remember off the top of my head.

24      Q.   Is it your understanding that by the time you

25 heard about it, it was general knowledge?
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 1      A.   I have no reason to think otherwise.

 2      Q.   And you didn't -- you weren't involved in that

 3 decision, I take it?

 4      A.   That's correct.

 5      Q.   Let's go back to Lason now for a second -- well,

 6 strike that.

 7                First, I should ask you, do you -- do you

 8 know now why United decided to move that function to Lason?

 9      A.   That was their mailroom vendor.  They had a

10 significant history.  And working with that vendor for their

11 mailroom operations in all aspects for a book of business

12 that was far greater than what PacifiCare represented.  It

13 seemed to make business sense for them to do that.

14      Q.   In what sense?  What benefit would they be getting

15 by doing that?

16      A.   Consistent handling, consistent relationships,

17 consistent expectations about how the vendor will operate.

18      Q.   Consistent with --

19      A.   With what they were familiar with.

20      Q.   What United was familiar with?

21      A.   That's correct, sorry.

22      Q.   In March of 2000 -- my bad -- in March of 2006,

23 did you have any understanding about whether PacifiCare was

24 going to be phased out or maintained in the long run?

25      A.   I'm not sure I had a specific knowledge about the
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 1 phase out of PacifiCare.  Um, as a manager in claims, we

 2 were aware that our platforms were going to be maintained

 3 for a period of time.  There was going to be an attempt to

 4 look at whether platforms can be consolidated.  And that's

 5 the extent of my knowledge that that was probably not

 6 decided at -- in any capacity in March of 2006.

 7      Q.   Where are Lason's offices located today, the ones

 8 that pertain to United or PacifiCare?

 9      A.   The primary RMO or regional mail operation for

10 PacifiCare business is located in Salt Lake City, Utah.

11      Q.   And what's the meaning of the phrase "regional

12 mail operation"?

13      A.   That is where hard copy mail is received and then

14 distributed according to business instructions.  And with

15 the intent of everything received in a given day is

16 completely either mailed out or scanned by the end of the

17 day.

18      Q.   And when you say "mailed out" you mean distributed

19 internally?

20      A.   There are certain types of documents that may be

21 distributed a hard copy.  The majority of documents are

22 scanned into various different processes.

23      Q.   So when you say "mailed out", you're talking about

24 distributed either to United people or to vendors for

25 United?
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 1      A.   The RMO is a vendor.  It is Lason.

 2      Q.   Right.

 3      A.   The -- if something is going to be physically

 4 mailed out, it would likely be to a -- an internal

 5 destination.  For instance, returned mail would get sent to

 6 a specific location for return mail research.

 7      Q.   Yeah, and I think just a phrase, because when I

 8 take my mail out of my mailbox and put it back in the

 9 mailbox, it generally doesn't work.  We're not talking about

10 being mailed out to external people for receipt of

11 documentation or correspondence or anything; right?

12      A.   No.  Those, we have established business processes

13 for scanning, new claim keying, correspondence handling.

14 Some types of documents are separated and mailed to, as a

15 business return, to the business office.

16           THE COURT:  I'm sorry.  That word you're saying

17 after new claims, keying?

18           THE WITNESS:  Yes.  That's -- I'm sorry.

19           THE COURT:  Can you spell it?

20           THE WITNESS:  K-e-y-i-n-g.

21           THE COURT:  Yeah.  That's what I understood.

22 BY MR. STRUMWASSER:

23      Q.   Not to be confused with queuing, q-u-e-i-n-g, in

24 which we'll also hear about today; won't we?

25      A.   Yes, we will.
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 1           THE COURT:  So keying is basically telling it

 2 where to go?

 3           THE WITNESS:  Keying is capturing the data that is

 4 on the paper.

 5           THE COURT:  Okay.

 6           THE WITNESS:  -- which allows us to then upload

 7 the data into our system.

 8           THE COURT:  All right.  Thank you.

 9 BY MR. STRUMWASSER:

10      Q.   You're far too young to know about key punching.

11      A.   Do you mean the cards?

12      Q.   Complete answer.

13           Um, so is it fair to say that the -- that within

14 United, Lason and RMO are basically interchangeable?

15      A.   I would not suggest that they're interchangeable

16 because the RMO is the physical mail handling location, but

17 there may be, um, remote offices where, um, different

18 functions occur.

19      Q.   So there is -- there are Lason people in functions

20 who don't do RMO but there are no RMO people that are not

21 Lason; is that right?

22      A.   I think I can agree with that.

23      Q.   Does the RMO today receive and sort all PLHIC

24 correspondence?

25      A.   There are multiple entry points into the company
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 1 for mail to arrive.  We certainly strive to funnel mail

 2 receipts into the RMO for consistent handling.  Excuse me.

 3 Getting off a little bit of a cough.

 4           THE COURT:  So have we.

 5           THE WITNESS:  If mail is received with what we

 6 would consider street mail addressed to a specific business

 7 office location, it may be redirected to the RMO.  It may

 8 have somebody's name on it.  It might go to a person who

 9 might make a decision and eventually get it back to the RMO,

10 but for all intents and purposes, the RMO is the intended

11 entry point for all claims mail.

12 BY MR. STRUMWASSER:

13      Q.   And that is U.S. Postal Service, FedEx, all the

14 faxes?

15      A.   Faxes may not necessarily make it there.  Um,

16 there are lots of different fax processes in the company.

17 And we certainly have made that person try and funnel faxes

18 into our correspondence process in order for consistent

19 handling, but I can't be sure that all of those fax

20 processes are arriving in that location.

21      Q.   I garbled that last question so let's just make

22 sure.  The RMO gets U.S. Postal Service mail; right?

23      A.   That's correct.

24      Q.   FedEx and UPS mail?

25      A.   I can't necessarily say that because I believe
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 1 FedEx will not mail to a post office box so it would likely

 2 have to come to a business office first and be redirected to

 3 the RMO.

 4      Q.   How about U.S. Postal express mail like the U.S.

 5 Postal Office; right?

 6      A.   As far as I understand that.

 7      Q.   I gather the point here is, if it goes to one of

 8 your designated post offices, post office boxes, then it

 9 goes to RMO?

10      A.   Yes.  We, in 2008, implemented a mail, a P.O. box

11 consolidation in order to get the mail to the RMO faster.

12 We have historical P.O. boxes that come to our local

13 business offices that we had to turn around and ship to the

14 RMO in order to get them handled.  Um, but as a result of

15 the P.O. box consolidation, that -- that certainly reduces

16 the time it takes for mail to get to the operation.

17      Q.   And that would include MO, the historical P.O.

18 boxes, that would include the ones used by PacifiCare in

19 Cypress?

20      A.   That's correct.

21      Q.   Now, if I'm a United or PacifiCare employee and I

22 get a FedEx directed to me by name -- by name, do I have

23 standing instructions regarding getting that into the mail

24 system?

25           MS. EVANS:  Objection.  Foundation.
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 1           THE COURT:  If you know.

 2           MS. EVANS:  And also vague as to time.

 3 BY MR. STRUMWASSER:

 4      Q.   Today.

 5      A.   If the special delivery or like -- or like what

 6 you were mentioning, um, is received in our, um, local

 7 mailrooms, they do have standing instructions to forward

 8 documents to the RMO.  However, if it has somebody's name on

 9 it, the instruction would be to send it to that person's

10 name.  I can't guess as to what might be the contents of

11 such documents or such envelopes, but if it were claims or

12 claims related typically, those departments are aware of how

13 to get things forwarded to the RMO.

14      Q.   And, Mr. Murray, with respect to faxes, is there

15 any company-wide or group, United group-wide instruction

16 regarding the handling of faxes?

17           MS. EVANS:  Objection.  Vague as to time.

18           THE COURT:  Today?  Today?

19 BY MR. STRUMWASSER:

20      Q.   Yeah.  If I'm using present tense, I would like

21 you to understand that I'm saying today.

22      A.   I can't say that there is a consistent method for

23 handling faxes.  Each department has their own reasons for

24 accepting fax documents.  I do know that if we were getting,

25 there are some claims departments that had fax machines
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 1 where they would receive faxes.  We provided instruction to

 2 them to put a correspondence coversheet on those and send

 3 them into the RMOs so they can get scanned into the

 4 correspondence process.

 5      Q.   Scanned the paper itself or --

 6      A.   The paper itself.  Because they were hard copy

 7 faxes that I'm referring to.  I am aware that there are

 8 various fax server type, um, entry points and those would be

 9 specific to the department receiving them.  For instance,

10 medical management may get authorization requests; member

11 service might get requests.  Other network management may

12 get certain documents received to them.  Those departments

13 are responsible for handling their -- their incoming

14 receipts.

15      Q.   So far as you know today, is there any fax machine

16 within United that either -- strike that.

17           So far as you know today, is there any, um, fax

18 machine in United, that is to say, a machine that receives

19 faxes that is used to create a digital image of the incoming

20 fax?

21           MS. EVANS:  Objection.  Foundation.  How can he

22 know about every fax in United?

23           THE COURT:  Well, if you know.  If you don't know.

24           MR. STRUMWASSER:  Well, the question was, are

25 there any.  If he knows one, he doesn't answer.
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 1           THE WITNESS:  Yeah, there are, I thought I

 2 mentioned in the previous answer that there are various

 3 entry point faxes and the majority of them just go to

 4 digital images.

 5      Q    (By Mr. Strumwasser) Oh, really?  Okay.

 6           And is there a process in place today for sending

 7 those images to RMO?

 8      A.   There are, as I mentioned early, each department

 9 is responsible for handling their own incoming receipts if

10 they have a fax server.  And there was that information, the

11 information they get is typically specific to their

12 department.  There are instructions out there in case

13 something is unrelated to their department that they can

14 forward it into the RMO in order to get incorporated into

15 the correspondence process.

16      Q.   Do you know of any of these faxes that

17 automatically store digital images that are in use today in

18 the claims department of United?

19      A.   I cannot say I have any personal knowledge of any

20 claims department in claim faxes.

21      Q.   How about in -- does that include then, so far as

22 you know, there aren't any with respect to the people who do

23 claims rework?

24      A.   That's correct.

25      Q.   When did Lason begin to receive mail for
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 1 PacifiCare?

 2      A.   My recollection is around May of 2006 they started

 3 receiving mail.  However, the correspondence piece of that

 4 would get redirected to ACS at that time because we were not

 5 yet ready to implement the correspondence process with

 6 Lason.  So there was a period of time when we were working

 7 with both organizations while we ramped up with Lason and

 8 ramped down with ACS.

 9      Q.   For purposes of these questions, what do you

10 understand the word correspondence to correspond to?

11      A.   Thank you for asking.  I figured we'd get to this

12 eventually.  Um, the mail that we receive in -- in the

13 claims mailroom, in particular, the vast majority of it is

14 what we would consider a new day claim.

15           New day claim is just a brand new claim in the

16 door, needs to be logged into our production system and

17 processed.

18           There are also, um, what we would consider

19 nonkeyable correspondence.  Those are things that might have

20 a letter attached, a -- might have perhaps some dispute or

21 additional information that might have been requested.

22 These are things that would not go through the new day

23 process, but would need to be, um, scanned in today's

24 process, scanned into our correspondence process, so that

25 they can be assessed what type of document it is and then
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 1 routed to the appropriate team for handling.  With that

 2 routing, you would make a particular image.  It would go to

 3 a que for handling.

 4      Q.   Did I understand that answer to correctly that

 5 nonkeyable means non-new day?

 6      A.   From time to time you may get a claim that we've

 7 never seen before.  But because it was attached with a

 8 letter or some other document, it was in the -- in the RMO

 9 determined to be correspondence and follows the

10 correspondence process.  When it gets to our research teams

11 we may, from time to time, find that we've never seen that

12 claim before.  It needs to be submitted for log in, in which

13 case it is redirected to the RMO with instructions to scan

14 it into the new day process.

15      Q.   So am I correct then that nonkeyable means

16 attachments?

17      A.   Attachments would be included?  It would also

18 include any documents that may not even include a claim at

19 all.  So, for instance, a request to change a member address

20 or a request to, um, maybe some, I think off the top of my

21 head, it might be an additional information letter with the

22 additional information attached.

23      Q.   So is, does the word "keyable" mean just claim

24 that does not have a cover letter?

25      A.   That's correct.
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 1      Q.   So everything else other than a claim that does

 2 not have a cover letter is -- other than -- everything else

 3 except a claim that does not have a cover letter is

 4 nonkeyable?

 5      A.   Um, actually, I should mention the enrollment

 6 form.  New enrollment forms would also be considered keyable

 7 but go through a different process, obviously.

 8      Q.   And, oddly enough, you're the first person in this

 9 case to talk about an enrollment form.  Tell us what an

10 enrollment form is.

11      A.   An enrollment form is a form that a prospective

12 member would fill out to try and join the plan.  And we have

13 a mail operations that will direct those enrollment forms

14 into the enrollment department to get those members loaded.

15 Perhaps, it may also be a termination, but it's related to

16 the eligibility with the plan.

17      Q.   And is both group and individual?

18      A.   That's correct.

19      Q.   So keyable, let's -- what threw me off as I was

20 looking through these documents, is keyable is not really a

21 description of whether it could be keyed, but whether we

22 need to key it; is that right?

23                Yeah.  Let me do it this way.  I need --

24      A.   Sorry.

25      Q.   You have a need, you have databases and processes
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 1 and platforms --

 2      A.   Right.

 3      Q.   -- that need data about certain things such as a

 4 claim.  And if a document comes in that doesn't -- isn't of

 5 the kind of document that those platforms require, you just

 6 call it nonkeyable; is that correct?

 7      A.   Often a provider, for instance, will submit

 8 documentation related to a claim they submitted previously.

 9 But as a courtesy to us, they will attach a copy of the

10 claim.  Our assumption is that when you have all of those

11 additional attachments in letters, for instance, cover

12 letters or other pieces of information, um, that that needs

13 to go through the nonkeyable process because it likely a --

14 is additional information related to the claim.  A -- a

15 keyable claim is essentially generally going to be just the

16 one or possibly two-page claim form, and it doesn't come

17 with any additional information that might need to be, um,

18 considered.

19      Q.   What if the claim form comes with a doctor's bill?

20 Is the doctor's bill keyable?

21      A.   I'm not familiar with a doctor's bill, I'm sorry.

22 A claim is a doctor's bill -- to us.  I mean --

23      Q.   Okay, so do you have -- does PacifiCare have --

24 does PacificCare Life and Health, does it have a blank claim

25 form that it uses -- that it gives its members to use?
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 1      A.   There -- okay.  Um, pardon me.  The claim forms

 2 that we have are industry standard forms.  And those are

 3 submitted generally by providers who deliver the service.

 4      Q.   So if I'm a PacifiCare insured, a PLHIC insured,

 5 and I go to an out-of-network provider who doesn't bill and

 6 I have to send my bill to PacifiCare for whatever

 7 reimbursement I'm entitled to, am I expected to use a form

 8 for that or just do I mail you my -- my bill?

 9      A.   Member correspondence such as reimbursements would

10 generally be considered nonkeyable and would be scanned into

11 the correspondence process for handling for our member

12 service unit.

13      Q.   I'm sorry.  Which unit?

14      A.   We do have some forms that assist the member with

15 giving us the information that we need, but often it is a

16 handwritten letter or possibly a typed letter with a receipt

17 attached.  And, um, you know, that's typically how a member

18 reimbursement would be received.  And those are specifically

19 handled through our member service team.  They are not sent

20 directly to claims.

21      Q.   Are they considered claims?

22      A.   They would be assessed by member service.  If we

23 have all of the information needed in order to process the

24 claim.  If not, they would make an outbound call or a letter

25 to the member advising, you know, we might need some
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 1 additional piece to process this claim.  Once they have the

 2 complete package, member service has instructions for

 3 forwarding that information to claims so that they can be

 4 reimbursed.  Those are typically not what we would consider

 5 a normal claim payment operation.  It is an overrider or a

 6 reimbursement operation, that is slightly different than

 7 what a new day claim would normally be.

 8      Q.   If I am a PacifiCare member and I go to a network

 9 provider and the provider sends in a claim for services

10 rendered to me, PacifiCare, and PacifiCare says we need

11 medical records about Mr. Strumwasser, it's my

12 understanding, I'd like to know whether it's yours as well,

13 that PacifiCare generates an EOB saying two things:  We need

14 more information.  We need medical records.  And we're

15 closing -- and we're closing the claim.  Is that consistent

16 with your understanding?

17           MS. EVANS:  Objection.  Lack of foundation.  This

18 witness is here on Lason.

19           THE COURT:  I'm going to sustain that objection

20 about what is on EOBs and you can find out if he bills or

21 has anything to do with them.

22           Let's take a quick break, about ten minutes, okay?

23           MS. EVANS:  Thank you, your Honor.

24               (Break from 10:05 to 10:25 a.m.)

25           THE COURT:  Okay.  Go back on the record.
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 1           MR. STRUMWASSER:  Your Honor, I'm trying to get

 2 the right nomenclature here.

 3           THE COURT:  That's fine.

 4 BY MR. STRUMWASSER:

 5      Q.   With that in mind, Mr. Murray, now in front of you

 6 have a binder with some of the exhibits in this case with

 7 just some of them and they're tabbed by exhibit number.  I

 8 would like to ask you to take a look at Exhibit 128.  It's a

 9 group exhibit.  You should feel free to look, spend as much

10 time as you want to look at this.  But I'm going to ask you

11 to look at the document which has the Bates number in the

12 lower right hand corner, CDI 00225109.

13      A.   Okay.  I take just a moment?

14      Q.   Sure.

15           MS. EVANS:  Mr. Strumwasser, did you mean 22509?

16           MR. STRUMWASSER:  Yes.

17           MS. EVANS:  Okay.

18           MR. STRUMWASSER:  It should be, the first page

19 should be page one of a four-page EOB.

20           THE WITNESS:  109.  I thought you said 091.

21           MR. STRUMWASSER:  Oh.

22           THE WITNESS:  Okay.

23           MR. STRUMWASSER:  If I did, bad on me.  I'm glad

24 you mentioned that.

25           MR. MCDONALD:  That is EOB.
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 1           MR. STRUMWASSER:  That's right.  Page one of the

 2 EOB.

 3      Q.   If it helps at all, Mr. Murray, 128 is a, what is

 4 called a group exhibit.  It has a lot of stuff in it.  I'm

 5 really going to ask you about the EOB.

 6      A.   Okay.

 7      Q.   I'm really going to ask you about the first page.

 8 With that in mind, take as much time as you would like, as

 9 much time as the judge would like.

10           MS. EVANS:  Do you know what page numbers we're

11 talking about?

12           THE WITNESS:  Yes.

13           MS. EVANS:  Okay.

14           THE WITNESS:  Yes, i'm familiar with this page.

15 BY MR. STRUMWASSER:

16      Q.   This is an EOB and you may not be able to tell

17 from the redactions.  This is an EOB to a member, not the

18 provider.  And you see that, you see the remark code there

19 at the bottom?

20      A.   The PX remark code?

21      Q.   Yes.

22      A.   Yes.

23      Q.   Okay.  So am I correct that this claim was denied

24 for lack of information and the members being told to send a

25 COCC?
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 1           MS. EVANS:  Objection, your Honor.  Lack of

 2 foundation.  And he's here to testify about the relationship

 3 with Lason and the mail department.  This seems to be going

 4 --

 5           MR. STRUMWASSER:  I'll tie up it up in about a

 6 second.

 7           THE COURT:  Okay, I'll let you go for a while.

 8           Have you seen this before?

 9           THE WITNESS:  Yes.  We get EOBs through

10 correspondence routinely.

11           MR. STRUMWASSER:  Right.

12      Q.   So my first question is, let's assume that this

13 member proceeds to submit a COCC.  The claim has been closed

14 for the EOB.  Would the new submission be a new day claim?

15      A.   No.

16      Q.   What would you call it then?

17      A.   It would fall under the correspondence process.

18 Not EOB.

19      Q.   So then the information that the member sends

20 would not be keyable?

21      A.   No.

22      Q.   Now, see, that's my fault.  Would it be keyable or

23 would it not be keyable?

24      A.   Keyable is a new claim form on its own.  A EOB

25 with additional documentation that the EOB is referencing
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 1 would be nonkeyable --

 2      Q.   Okay.

 3      A.   -- as correspondence?

 4      Q.   With or without the EOB on the front.  It is just

 5 correspondence and it would not be keyable?

 6      A.   That is correct.

 7      Q.   You -- you've used the phrase a couple of times

 8 today "correspondence process".  What does that phrase mean?

 9      A.   Depending on what time period that correspondence

10 process has changed several times.

11      Q.   Okay.  If it's helpful to the observation today,

12 what does the phrase "correspondence process" mean as

13 applied to PacifiCare PPO business?

14      A.   Today all correspondence that is received, which

15 is generally 15 percent of our mail into the claims P.O.

16 boxes, is scanned into an application called DocDNA.

17      Q.   Okay.  I think I heard something, I almost heard

18 something really interesting, what is the 15 percent figure?

19      A.   Total mail that we receive, generally 85 percent

20 of it would fall under what we were speaking of earlier,

21 which is new day keyable claims and get scanned into that

22 process.  Fifteen percent would be scanned into the

23 correspondence routing process, which is what I'm here to

24 talk about.

25      Q.   Now, in January of 2000 -- yeah.  Okay, let's just
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 1 do January of 2006, what did the correspondence process

 2 consist of for PacifiCare PPO business?

 3      A.   You're referring to a time that's prior to us

 4 implementing ACS.

 5      Q.   Correct.

 6      A.   So we would consider that the hard copy paper

 7 process.  During that time, claims mail was routed through

 8 the Cypress mailroom.  We had folks that would identify the

 9 keyable claims so that they could be scanned for new day

10 keying.  And then identify those items that were nonkeyable

11 that needed to be routed for correspondence research.

12           If it was determined that the claim, the member

13 was related to a PPO product, those were batched up and sent

14 to our San Antonio mailroom, which is where our PPO examiner

15 team resided.  And from the Cypress standpoint, we're done

16 with the process for PPO at that point.

17      Q.   The PPO examiner team in San Antonio, is that a

18 team of claims examiners, correspondence examiners, document

19 examiners?  What do they examine?

20      A.   The team that was reviewing the correspondence --

21 excuse me -- the team that was reviewing the correspondence

22 was a rework examiner team.  That team might look at

23 correspondence rework, might look at phone calls that are

24 reworked that would be generated from phone calls.  They

25 might look at rework that was generated through projects
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 1 submitted by our provider groups or internally generated

 2 reports.  So rework teams generally have three different

 3 sources of entry and that was the team that would work on

 4 the correspondence.

 5      Q.   And for purposes of that last answer, what does

 6 the word "rework" mean?

 7      A.   Rework is the team of examiners that will assess

 8 the claim that has already been paid or denied, see if

 9 there's any new information or change in the contract status

10 that might have occurred since it was the original

11 determination was made, and they will make a decision on

12 whether additional funds are payable or if there's a

13 overpayment recovery that might apply.

14      Q.   So the -- this EOB that we were looking at a

15 moment ago in 128, page 5109, if the insured sent in the

16 COCC that is being requested, the correspondence process

17 would provide for that to be sent to San Antonio to an

18 examiner team; right?

19           MS. EVANS:  I apologize if you said the date but

20 what date?

21 BY MR. STRUMWASSER:

22      Q.   We're in January 2006 still.

23      A.   That's correct.

24      Q.   And so would merely submitting requested medical

25 information or a COCC, would the processing after that
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 1 submission be considered a rework?

 2      A.   It would fall within the rework process and a

 3 determination would be made about whether it was payable or

 4 not during that process.

 5      Q.   And the same is true if this had been a request

 6 for medical records, those medical records would go to the

 7 rework team in San Antonio.  They would then make an

 8 assessment of whether or not the claim should be denied

 9 again or paid or something, I guess, just those are the two

10 possibilities; right?

11      A.   Yeah.  We referred to uphold and returns.  A

12 uphold is leave it the same way it was when we got it and

13 overturn means there's an additional payment due and would

14 be made at that point.

15      Q.   So even if there was only a denial of the kind we

16 see here on page 5109, that were denying the claim because

17 we need a document, then when the document comes in and you

18 wind up paying the claim, that's considered an overturn?

19      A.   Yes.

20      Q.   Okay.  Is that right?  That was an overturn?

21      A.   Overturning the denial on the original claim.

22      Q.   Okay.  Now, that was January of '06.  I'm now

23 going to ask you about September 1 of '06.  I'm trying to

24 pick a date after the -- the ACS part of the implementation

25 but before Lason.  And that is within that period, right?
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 1 In that interval?

 2      A.   That's correct.

 3      Q.   Okay.  Now, what does the correspondence process

 4 look like on September 1, '06?

 5      A.   In September of '06, all of our mail is going

 6 to -- to the Lason RMO.  They are making a determination of

 7 is it a new date claim or correspondence much as we

 8 described earlier.  It would get -- the correspondence would

 9 get scanned -- scanned into a cue.  That would be reviewed

10 by a team of offshore staff that's employed by Lason.  They

11 would make a determination of the type of document that it

12 is.  Um, that instruction was something that we developed

13 for them as part of the project.  And they would make a

14 determination of the state or the line of business that the

15 member belonged to based on information that they could say

16 and see on the claim.  For instance, with this example, I

17 might look at PacifiCare Life and Health Insurance Company,

18 P.O. Box 6098, and I could reasonably be sure that this was

19 a PPO member.

20      Q.   And that the State was California, right?

21      A.   Um, that necessarily might not represent

22 California because we would have multiple states going to

23 that P.O. box.  There may be other information such as the

24 return address that is not visible here that would help me

25 indicate what the state might be.
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 1                With that information, um, the EOB typically

 2 is fairly easy to identify.  Key words on it might be

 3 involved.  It would get routed to a que that is -- they

 4 would capture information on the claim.  It would get

 5 entered into our rework tracking system, and then routed to

 6 a team that reviews PPO rework.

 7      Q.   So if it's not a new day claim, it goes to the

 8 rework team, is that -- am I correct there?

 9      A.   That's correct.

10      Q.   Okay.  So the person who is -- well, strike that.

11                The first thing that happens then is that the

12 document, the correspondence is scanned; is that right?

13      A.   Yes.

14      Q.   And then it goes to somebody for coding; is that

15 right?

16      A.   That's right.

17      Q.   And where does that person sit?

18      A.   I believe the offshore team is in India.

19      Q.   And that was the case in '06?

20      A.   That's in September of '06, that's correct.

21      Q.   And the scanning uses what software?

22      A.   I'm not familiar with the specific software.  What

23 I do believe is that it converts it into a tiff image if

24 you're familiar with the term.

25      Q.   Boy, are we familiar with tiff pages in this case.
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 1      A.   Which is consistent with our own imaging system in

 2 PacifiCare also uses tiff images to view documents.

 3      Q.   Okay.  So neither DocDNA nor any other contracted

 4 vendor-supplied software is used for the scanning itself;

 5 right?

 6      A.   The scanning hardware and likely software is owned

 7 by Lason in the RMO so my assumption is that it's, you know,

 8 our standard scanner.  I'm sure they have high volume

 9 scanners or something to that effect.

10      Q.   And now I've got a tiff image of a page, and let's

11 say it's two pages so there's going to be some kind of a

12 rationalization of the two images to tell some -- tell users

13 that these two comprise a single document?

14      A.   As we put separator sheets between each proof of,

15 each package that would be collated together so it creates

16 individual documents, multipage potentially.

17      Q.   And a large number of those documents are then

18 bundled for transmission; is that right?

19      A.   I think that's fair to say.

20      Q.   And so they're electronically transmitted to

21 India; right?

22      A.   Yes.

23      Q.   Have you ever been to the facility in India?

24      A.   I have not had the pleasure.

25      Q.   And is it, do you know -- do you know whether the
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 1 process then involves somebody, a Lason person in India

 2 bringing the document up on a screen?

 3      A.   That would be my assumption, yes.

 4      Q.   And now what program are they running when they

 5 bring it up?  This is in September of '06.

 6      A.   At that point, although we refer to DocDNA as the

 7 process, it is not officially in the DocDNA system at that

 8 point.  It is another proprietary system that they use for

 9 data capture.  I can't recall the name.  It was something.

10 I'm not sure of the name of it.

11      Q.   Let me take a stab at it.  How about ADHOC?

12      A.   No, that would be incorrect.  ADHOC is our final

13 net imaging system internal to PacifiCare.

14      Q.   Okay.  So the person who is sitting at a -- at a

15 screen and he or she is gleaning the kind of information you

16 described a moment ago, you know, what company it is and all

17 the other things, does he or she have an input form on a

18 screen to put the coding on?

19      A.   Yes.  They have a data capture screen that at that

20 step in the process is capturing the document type, the

21 states and the line of business.

22      Q.   And that's all?

23      A.   At that point, yes.

24      Q.   Have you actually seen that screen?

25      A.   No, I don't believe I've ever seen that screen.
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 1      Q.   Where does the document go next?

 2      A.   Based on the selection of code, doc type, date and

 3 line of business, a decision is made by the system, based on

 4 our requirements, which ones would be considered rework

 5 documents and which ones would be considered non-rework

 6 documents.  Those that are rework documents go to an

 7 initial, an additional step with that entry to capture more

 8 information about the member and the claim.

 9      Q.   Let's assume now that we're talking about a PLHIC

10 California claim, okay.  So the next step, if I understood

11 you correctly, is that somebody decides whether it is a

12 re -- a piece of correspondence pertains to a rework or a --

13      A.   A non-rework.

14      Q.   -- a non-rework.  Would that have to be new day?

15      A.   No.  We get a lot of correspondence that is not

16 rework.  And I should quantify that.  Eighty percent of that

17 we get through this process would be considered, would

18 follow the claims rework process.  Twenty percent of what we

19 get would be non-rework claim.  It might include member

20 correspondence, provider correspondence, employer group,

21 maybe enrollment forms or other enrollment-related materials

22 that slip in that are not related to claims rework.

23      Q.   And that decision rework, non-rework, what kind of

24 a person makes that decision?

25      A.   The person makes a decision about what the doc
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 1 type is, and then the system is configured with a routing

 2 rule, essentially, that say if it's one of these selections

 3 of codes, you will follow the rework path.  If it is another

 4 selection of codes, it will follow the non-rework path.  So

 5 it is not a person's decision on what path it takes.  The

 6 system is configured to do such.

 7      Q.   So if the document looks like an EOB, the person

 8 codes it as an EOB, that sends it into rework?

 9      A.   Exactly.

10      Q.   Okay.  And that is not done by the, that

11 categorization is not being done by the first person; it is

12 the second person?

13      A.   The second person, that is correct.

14      Q.   In India?

15      A.   The, that is correct.

16      Q.   In Doc -- in DocDNA?

17      A.   I mentioned earlier I didn't recall the name of

18 the system that they use for data capture.  It is not

19 connected to DocDNA at that point though.

20      Q.   It is the same system that we have before but

21 other than this, it is not in DocDNA or ADHOC.  Okay.

22           So now, we have two paths, we have rework and

23 non-rework.  I'm going to try and rehabilitate myself here.

24 If it goes to rework, it goes to REVA?

25      A.   Yes.  That's correct.
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 1      Q.   Where does it go if it's non-rework?

 2      A.   It goes to one of several different DocDNA ques

 3 that are accessed directly by various teams that have a que

 4 setup in the system.

 5      Q.   Is REVA a que within DocDNA?

 6      A.   REVA is another system that I developed and

 7 implemented in 2004 specifically designed for the

 8 distribution of the various kinds of rework to the specific

 9 rework teams that work that type of claim.  It has

10 significantly greater routing precision ability than DocDNA

11 does on its own.

12      Q.   I didn't exactly ask this question the way I meant

13 to.  Does REVA have a que within DocDNA?

14      A.   If a document is determined to be related to

15 rework, it goes into a general REVA que for storage while

16 REVA directs the actual work to the examiner team.  When the

17 examiner works REVA, they would -- REVA would tell them the

18 document number to go look up in DocDNA in order to view the

19 image that was related to that REVA request.

20      Q.   So REVA has the mailbox from which the -- DocDNA

21 has the mailbox from which REVA users will pick up the REVA

22 document --

23      A.   Yes.  That's correct.

24      Q.   -- metaphorically?

25                That was our September 2006 episode.  I now
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 1 want to ask you about, let's say, July of 2007.

 2      A.   Okay.

 3      Q.   How was that process different?

 4      A.   For the DocDNA implementation, we had the

 5 two-phase roll out.  The first phase was rolled out in July

 6 of 2006.  The second phase was rolled out in October of

 7 2006.  The roll out of the second phase gave us greater

 8 flexibility of reporting and it added a work flow component

 9 to DocDNA that allowed us to track every person who had

10 touched it in the system and what decisions they made while

11 what had been implemented in July of 2006 was essentially

12 just a holding container of images that we needed to run

13 reports and pull specifically from a -- from based on the

14 document number, so it was a little bit different in terms

15 of how they accessed the image, but it gave us a greater

16 precision in terms of ability to report.  So the difference

17 between September of '06 and July of '07 is we added the

18 additional work flow functionality.

19      Q.   So that was a reporting function to United

20 management?

21      A.   It did give us reporting ability.  But it also

22 allowed users to route images to different ques within the

23 application.  And so there was greater front end

24 functionality as well.

25      Q.   What does front end mean in this case?
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 1      A.   In this case, the user who interfaces with the

 2 image has a screen available to them.  In the phase one,

 3 they had the ability to change a code and save the document

 4 or close it out and save to ADHOC or file name.

 5           Um, in the workflow version, they have the ability

 6 to route it, for instance, to a specific user to take

 7 ownership of the document and put it in their own personal

 8 que to route it to other teams and be able to have all of

 9 that information saved in the comments and routing screen,

10 the document history, sort to speak.  It gave us a greater

11 sense of what had happened during the life span of that

12 particular document.

13      Q.   Is that a difference for the user who is the first

14 guy in India who was doing key data entry?

15      A.   Ah, no, in both of the phases I was referencing,

16 these are after the document has been coded and committed to

17 DocDNA, which is what our internal users use to access the

18 images.

19      Q.   So this ability to route within the company,

20 within the United company, that's a DocDNA function?

21      A.   Yes.  That's correct.

22      Q.   And you, we got FileNET and ADHOC in there all of

23 a sudden.  Where did they come from?

24           MS. EVANS:  Objection.  Vague.

25           MR. STRUMWASSER:  All right.  I'll do better than
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 1 that.

 2      Q.   At what point -- well, first of all, what is

 3 ADHOC?

 4      A.   ADHOC is a colloquial name for our FileNET imaging

 5 system that is an internal document repository document

 6 image repository for our claims and various other functions

 7 in the company.  The interface that Doc -- that FileNET has

 8 with DocDNA is DocDNA is only intended to be a temporary

 9 location for these images, but once a determination is made

10 that it is related to a specific claim or to a specific

11 member, it is committed to FileNET for long term storage.

12      Q.   For --

13      A.   For long term storage.

14      Q.   Um, now when you said that it's an imaging, it is

15 not the actual scanning type imaging.  It is the managing of

16 the image that has already been scanned?

17      A.   Sorry.  Can you repeat that?

18      Q.   Yeah.  Your last answer referred to early to an

19 FileNET as an imaging system and I just wanted to make it, I

20 wanted to get clarification myself that talking about

21 imaging in that context, it doesn't mean creating the image.

22 It means storing and managing the image; is that right?

23      A.   That is correct.

24      Q.   It has already been scanned.  It will never again

25 be scanned; is that right?
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 1      A.   That's right.

 2      Q.   You were the author of DocDNA?

 3      A.   DocDNA is a Lason proprietary system internally

 4 developed by them that's configured in different ways for

 5 different clients.  Within United I'm aware of at least two

 6 or three different versions of DocDNA.  The one version I'm

 7 familiar with is the one related to PacifiCare

 8 correspondence.

 9      Q.   And we had a witness earlier attribute some

10 authorship to DocDNA.  Is that -- that is not right?  Is

11 that right?

12      A.   What I did is develop the business requirement in

13 how Lason would configure DocDNA for our purposes.

14      Q.   DocDNA, did you say DocDNA was developed by Lason?

15      A.   That is correct.

16      Q.   Is that a piece of software that they sell?

17      A.   I guess you could consider it that way in terms of

18 its -- it's a product that they sell with a service that

19 they sell through their clients but --

20      Q.   So it's not, I couldn't go to the Lason store in

21 the mall and buy a DocDNA, but I could hire Lason to do work

22 that would use DocDNA in the process; is that right?

23      A.   That's correct.

24      Q.   Okay.  Now, we've gotten ourselves up to July of

25 '07.  And now I want to go to January of '09.  How does the
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 1 correspondence process differ from July of '07 to January of

 2 '09?  And, again, we're talking about PacifiCare PPO claims?

 3      A.   During the course of 2008 I was engaged in a

 4 product -- a project to revisit how DocDNA was going to

 5 being used for the correspondence process.  We did two

 6 phases of improvement to the system intended to improve the

 7 level of service we provided.

 8                One of them was to simplify that doc typing

 9 function that you spoke about earlier where the person who

10 would review the image after it's been scanned will, um,

11 make a decision about what type of document it is.  Some

12 other changes to that application is we built in eligibility

13 checking and claim lookups during the process in order to

14 more accurately deliver our images to, um, our different

15 rework ques and non-rework ques.  And we also changed the

16 process for when we were unable to locate a member to

17 include copies of the documents that were submitted to us

18 rather than sending a member not found letter, we would say

19 we can't find your member and here's a couple pages of the

20 document so that will help the provider to know what we were

21 talking about.  So there were some key changes in the

22 process that occurred between July of '07 and January of

23 '09.

24      Q.   Okay.  The scanning part, that is all the same;

25 right?
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 1      A.   That's correct.

 2      Q.   And the handling of the physical piece of paper,

 3 that is all the same; right?

 4      A.   Yes.  For the type of document you're talking

 5 about, that's correct.

 6      Q.   For both correspondence and claims PacifiCare PPO?

 7      A.   We had some clarification of sorting rules, um, of

 8 things that perhaps had gone to DocDNA in the past that we

 9 were now sending directly into our preprocessing ques, but

10 those were largely HMO-related documents that were routing

11 in a slightly different way.

12      Q.   Preprocessing que?

13      A.   On HMO product, we have, um, a -- a location

14 within the system that we can scan documents that perhaps

15 need some additional manual research before they can be sent

16 directly for keying.  It might be nonstandard claim forms,

17 um, and there are other types of things that we want to

18 special handle, perhaps do some research, but that is in our

19 HMO platform.

20      Q.   Okay.  So properly functioning, no PacifiCare PPO

21 business should go to a preprocessing que; is that right?

22      A.   If a PPO member ended up in the preprocessing que,

23 it would get rejected back to the mailroom for proper

24 scanning.

25      Q.   All right.  So that's the only difference in the
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 1 sorting, the scanning is the same; right?

 2      A.   That's correct.

 3      Q.   Bundling is the same?

 4      A.   Yes.

 5      Q.   It goes back to the same office in India?

 6      A.   That's what I'm saying.

 7      Q.   And those two steps in India are the same?

 8      A.   This is where we had some differences in the new

 9 process.  Um, rather than having a selection of about 65

10 different doc types that they had to specifically identify,

11 we had them go through a process to ask themselves two

12 questions:  Is this document from a member specifically and

13 is the document related to a claim?  What we found that

14 those two questions were, would enable us to route the

15 documents with precision 95 percent of the time.  There was

16 also five percent of outlier documents where there were

17 certain exceptions, codes that they could choose from.  For

18 instance, if it was a member claim, they might look to say,

19 well, is this an appeal?  They would have criteria for that.

20 Or is this a -- a HIPAA notice?  And they would have

21 criteria for that.  So within the member primary category

22 they would have maybe five or six choices to -- to change

23 the code.  What this did is it made it significantly easier

24 for the document to get to the location where the outcomes

25 we were looking for needed to occur.  Um, it got the
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 1 majority of our documents to the right place with a lot less

 2 decision making up front.

 3      Q.   And that was a part of the second, that only

 4 affected the second screen of India; right?  Second --

 5 second step of India; right?

 6      A.   That's correct.

 7      Q.   And this simplification of the coding and I gather

 8 it was an iterative process of Q and A to the operator, is

 9 that the way it worked or is it just a questionnaire?

10      A.   Well, we do have a guideline, a training guideline

11 for them.  What we found is that by going through that

12 process they were more quickly able to get to the right

13 outcome choice than when we had the original instructions,

14 which was essentially here are 65 different things and

15 everything about them.  They needed to have a lot in their

16 heads in order to be able to accommodate that original

17 coding.

18      Q.   And this was implemented, the second phase of the

19 2008 effort that you described?

20      A.   That was the first phase of 2008.

21      Q.   What happened to the second phase?

22      A.   The second phase, we added additional data

23 capture.  When they would, for those documents that were

24 reworked, we would capture the information about the member

25 and the claim.  We would run it against an eligibility
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 1 extract to see if we could positively identify the member

 2 and associate it with an HMO or a PPO line of business and

 3 what state they might belong to.  What that allowed us to do

 4 is take that information and then submit it through to our

 5 REVA system so that it could code it in a way that it would

 6 skip a front and a research step thereby reducing the turn

 7 around time to actually get the document in front of the

 8 rework teams.

 9      Q.   In addition to the function that you described in

10 India, does Lason have any personnel doing United work in

11 Mexico?

12      A.   I'm not intimately involved with that particular

13 team but I do believe they are doing new claim keying in the

14 New Mexico facility.

15      Q.   New claim keying?

16      A.   The keying function.  And so I'm not quite sure

17 that they have a staff presence there.

18      Q.   Does it apply to PacifiCare care PPO work?

19      A.   I can't speak specifically to that.

20      Q.   Does Lason have staff in China?

21      A.   My understanding is that they did have a staff

22 presence in China working on some of our PacifiCare business

23 but that was transitioned at some point to either India or

24 Mexico or both.  Um, I think that might have been around

25 2007.
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 1      Q.   Do you know what kind of work it was?

 2      A.   I think it may have been preprocessing research

 3 but that I can't be completely sure.

 4      Q.   So that would be HMO stuff; right?

 5      A.   If it was, that would be HMO; that is correct.

 6      Q.   Do you know why it was transitioned to the other

 7 locations?

 8      A.   No, I don't have any knowledge of that.

 9      Q.   How about Ireland?  Any -- any Lason work for

10 United in Ireland?

11      A.   No, not that I'm aware of.

12      Q.   Now, providers and insureds, are insured providers

13 and members are given instructions where to send

14 correspondence and claims; right?

15      A.   That's correct.

16      Q.   Do they send directly to Lason in Salt Lake City?

17           MS. EVANS:  Objection.  Vague as to time.

18           THE COURT:  Sustained.

19 BY MR. STRUMWASSER:

20      Q.   Currently?

21      A.   Currently, member ID cards have a P.O. Box that is

22 directed to Salt Lake City.

23      Q.   2006?

24      A.   2007.

25      Q.   That is a trick question, I guess.  Because
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 1 January 2006?

 2      A.   The creation of the Salt Lake City P.O. Boxes

 3 occurred in 2008.  So in 2006 there would have been P.O.

 4 boxes in -- that would have directed mail largely to

 5 Cypress.

 6      Q.   And that was also true in '07?

 7      A.   That is my understanding, yes.

 8      Q.   And then those offices in Cypress would forward

 9 it, forward the mail to Salt Lake City to Lason?

10      A.   We had a transship process with the post office

11 where any mail that was shipped to certain P.O. boxes would

12 get automatically transshipped to Salt Lake City.  Other

13 P.O. Boxes would continue through to our IDC mail center

14 locally in Cypress and they would make determinations about

15 what needed to go to the Lason RMO.  And what needed to be

16 internally distributed.

17      Q.   IDC, is that what you said?

18      A.   That's correct.  I'm sorry.  It is our mailroom.

19 There are many mailrooms at PacifiCare and IDC is generally

20 the first mailroom that mail would go to.  The claims

21 mailroom in Cypress was a second mailroom.

22      Q.   What does REVA stand for?

23      A.   REVA stands for request evaluation application.

24      Q.   And it is a program?

25      A.   It is internally-developed software for the
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 1 purpose of routing claims rework requests.

 2      Q.   Was it written using a general purpose database

 3 like Access?

 4      A.   It has an Oracle back end, and a JAVA front.

 5           THE COURT REPORTER:  I'm sorry.  Say that again.

 6 It has a what?

 7           THE WITNESS:  It has a Oracle back end such as a

 8 data table that stores the data.  A JAVA front end, which is

 9 essentially a web site software, web creation software.

10      Q.   And the JAVA handles the front end?

11      A.   JAVA is what is -- what develops what you look at.

12 Oracle is what is the data that is stored.

13      Q.   And what you look at is the front end; is that

14 right?

15      A.   That is correct.  Interface.

16      Q.   I just want to get a good grade here.

17           What functions does REVA perform -- today?

18      A.   Today REVA is monitored, is distributing our

19 claims rework correspondence requests as well as our claims

20 rework projects.

21      Q.   Distributing it to whom?

22      A.   To the various claims rework and research teams.

23      Q.   So that would be within the what unit?

24      A.   Both there are about 400 to 500 routing rules

25 which would direct to anywhere up to 150 different work ques
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 1 within REVA that are applicable to all sorts of different

 2 products and states, lines of businesses and claim types.

 3      Q.   When did you write REVA?

 4      A.   I developed a business requirements for REVA in

 5 2002 and 2003.  It was developed by our internal I.S. staff.

 6 We tested it and implemented it, I believe, in April of

 7 2004.

 8      Q.   Who is the principal I.T. person on that

 9 development?

10      A.   The primary I.T. project director at the time, I

11 believe, was Vish Phadnis, V-i-s-h P-h-a-d-n-i-s.

12      Q.   Where is he today?

13      A.   I am not sure if he's still with the company.  The

14 last I heard, he was working with UTIT on developing their

15 applications.

16      Q.   UTIT is --

17      A.   United Technologies.

18      Q.   Is REVA today, does REVA today function roughly

19 the way it did say in January of 2006?

20      A.   There are periodic upgrades and changes to the

21 application.  Maybe once or twice a year there may be a new

22 functionality added but generally the functionality is

23 fairly similar.

24      Q.   Is REVA a PacifiCare only platform or do other

25 parts of United use it?
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 1      A.   It is -- it is PacifiCare only.

 2      Q.   How was PacifiCare -- excuse me.  How was REVA

 3 originally documented?

 4      A.   I'm sorry.  I'm not following.

 5      Q.   What kind of documentation was there in the early

 6 2000s when it was put into operation?  Was there a user

 7 manual?

 8      A.   Yes.  There is a user manual and training guides.

 9      Q.   And was there programmer documentation?

10      A.   That specific level of detail would be internal to

11 our I.T. organization.

12      Q.   Have you ever heard it said that the documentation

13 for REVA was inadequate?

14      A.   No, I can't say that I have.

15      Q.   Do you have any responsibility for REVA currently?

16      A.   No, I don't.

17      Q.   When was the last time you did?

18      A.   Prior to April of 2007 when I took my current

19 position, I was a business lead for REVA up to that point.

20      Q.   Starting when?

21      A.   Starting when we implemented it in 2004.

22      Q.   Who establishes the ques for DocDNA?

23      A.   The que is essentially a combination of the state,

24 the line of business and the, um, document type.  Multiple

25 code combinations can roll up together to define a que.  The
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 1 way that a user accesses the que is we set them up with

 2 permission to access certain state's line of business and

 3 doc types so when they go into DocDNA, it essentially

 4 filters all of the requests that are open and only shows

 5 them those that they have access to.  And that's how the

 6 ques are defined.

 7      Q.   So, excuse me -- the ques are established by the

 8 program pursuant to procedures that PacifiCare has

 9 developed; is that right?

10      A.   That's correct.  The administrative team, when

11 they get a request to add a user, they ask what type of

12 documents should this, you know, is there a team set up that

13 they would be following and they would configure that user

14 in order to access the documents that they need.

15      Q.   Mr. Murray, in the doc, in the current DocDNA, is

16 COCC a document type?

17      A.   Sorry.  It originally was, um, with the first

18 implementation.  I don't remember off the top of my head

19 whether it continues to be its own or if it falls under

20 rework.  I believe it is still its own code.

21      Q.   What about medical records?  Is that a code?

22      A.   Medical records has two codes:  One for documents

23 with the claim; and others with documents without a claim.

24 Because if it doesn't have any claim relevant information,

25 it can't go into REVA.  It needs to be researched to see if



3215

 1 there are any relevant claims that are related to the

 2 medical record.

 3      Q.   Where is the claim number assigned?  Is it

 4 assigned by DocDNA?

 5      A.   A claim number is assigned when a new claim is

 6 logged into a platform.

 7      Q.   Do multiple platforms have the ability to sign a

 8 document a claim number?

 9      A.   Each claim processing platform would have its own

10 claim number.

11      Q.   So RMS assigns claim numbers?

12      A.   That's correct.  When a claim is logged into RMS

13 it will get what is called its own worksheet number and that

14 is essentially the claim number.

15      Q.   And no PacifiCare PPO claim will get a RMS claim

16 number or a worksheet number from anything other than RMS?

17      A.   That's correct.

18      Q.   So at the DocDNA stage, certainly, the operators

19 of DocDNA do not assign claim numbers; right?

20      A.   A new claim number would not be created in DocDNA,

21 no.

22      Q.   If there is a claim number on the document being

23 coded, is that captured by the operator in India?

24      A.   Any visible claim number would be captured during

25 the second data entry step before it is sent to REVA.
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 1      Q.   Was that true in January of 2006?

 2      A.   Yes, it was.

 3      Q.   So in all times?

 4      A.   Wait.  I'm sorry.

 5      Q.   January of 2006?

 6      A.   2006 was prior to our implementation of any

 7 electronic system.  During that period of time when it was a

 8 paper process, we would load a tracking number into REVA and

 9 a claim number would be tracked in REVA, would be entered

10 into REVA in order to validate the type of claim.

11      Q.   And what if there is no claim number apparent on

12 the piece of paper being coded?  Does it proceed through

13 DocDNA without a claim number?

14      A.   Yes.  We would have them load a date of service

15 and a billed amount and that would essentially allow it to

16 be uploaded to REVA.

17      Q.   A date of service and a billed amount?

18      A.   That's correct.

19      Q.   So it would come into REVA without a claim number?

20      A.   That's right.

21      Q.   And as I understand it, when it gets to REVA a

22 modifier is added to the original claim number, a dash one

23 or a dash two?

24      A.   That's not exactly correct.

25      Q.   In what respect is it not correct?
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 1      A.   A dash, a dash two, since you have the original

 2 claim number always start with dash one.

 3      Q.   Okay.

 4      A.   The dash two would be created if there is a

 5 subsequent rework payment made so you might have been paid,

 6 zero paid, or paid $10 on the dash one.  And then if you pay

 7 an additional $5 then you get the dash two that would go on

 8 into RMS.

 9      Q.   So if it is an uphold, there is never a second

10 claim number?

11      A.   That is correct.

12      Q.   Who is the current owner of REVA?

13      A.   The business owner is -- the system is

14 administered from a business standpoint by a team called

15 REVA support that used to report to me.  And now reports to

16 Bill Moore who now reports to Vonderhaar.

17      Q.   M-o-o-r-e?

18      A.   That's correct.

19      Q.   Today, are there other services that Lason

20 currently provides for PacifiCare PPO business other than

21 the ones that we already discussed?

22      A.   I, we talked about some preprocessing and claim

23 research functions.  I believe we might have mentioned that

24 earlier.

25           Okay.  So the ones we discussed then PacifiCare
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 1 IMO operations, new day claim keying and the handling of

 2 correspondence due into the DocDNA process.

 3      Q.   Right.

 4      A.   They also perform preprocessing research.  They do

 5 provider matching when the claim system cannot find the

 6 provider on its own.  Um, and they will monitor certain REVA

 7 ques that are more clerical in nature that didn't involve

 8 processing a claim.

 9      Q.   Now, I was kind of hoping that when you said

10 preprocessing that meant that we didn't have to think about

11 it because it was HMO.  Are you talking about it in a

12 different sense or is that a --

13      A.   I am unsure whether there are claims exchange used

14 on the P.O. side that are being worked by the -- by Lason.

15 I'm not sure.  It would make sense to me if they were, but I

16 don't have any specific knowledge.  I do know that they were

17 provider matching for RMS and I'm not sure whether that

18 falls within claims exchange or in RMS QicLink itself.

19      Q.   And what is claims exchange?

20      A.   I'm not an expert in claims exchange by any

21 stretch, but what I do understand is that it's similar to

22 our NICE preprocessing ques in that when claim data is first

23 introduced to the QicLink environment, it goes through

24 claims exchange to attempt things such as finding a member,

25 finding a provider.  Um, and once it has everything it



3219

 1 needs, it will commit to QicLink.  And if it doesn't find

 2 everything it needs, it may fall out into a claims exchange

 3 que that would be worked by staff on different functions.

 4      Q.   Okay.  So claims exchange is a separate program

 5 from RMS and QicLink?

 6      A.   It -- my understanding is that it's integral to

 7 the RMS process, much like preprocess is integral to the

 8 NICE HMO process.  It is a -- essentially a place where

 9 claims data can be edited in order to get it into the

10 system.

11      Q.   Is it a PacifiCare or United Pacific thing or is

12 it an off-the-shelf program?

13      A.   Um, I believe it is administered and maintained by

14 Trisetto, which is a vendor that, as far as I know, owns the

15 source code for RMS.

16      Q.   So Lason does some provider matching programs and

17 it handles some of its claims exchange function; is that

18 right?

19      A.   Potentially.  I'm not -- I don't have specific

20 knowledge.

21      Q.   Fair enough.  And it, um, may monitor or you do

22 know that it monitors some REVA ques?

23      A.   I do know that they monitor some REVA ques.

24      Q.   To what -- to what end?

25      A.   We had a clerical team that used to report through
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 1 our mailroom manager that would perform simple clerical

 2 functions such as, um, if a request was entered into REVA,

 3 but REVA was unable to find the member, um, or, if it was

 4 unable to find a claim, or if it was related to a point of

 5 service product and needed to determine an in- or

 6 out=of-network, it would drop to these ques where that type

 7 of basic research would be done.  And once those were found

 8 and matched, it would then proceed on to a rework examiner

 9 que.

10      Q.   So Lason now provides that clerical work?

11      A.   That was outsourced to Lason as well in 2006.

12      Q.   But it's still clerical rather than automated?

13      A.   Well, it is largely automated.  Only the ones that

14 fall out of the automated process will drop to these cues.

15           MR. STRUMWASSER:  I would like to have marked as

16 our next a vendor services agreement dated November 1, 2002.

17           THE COURT:  I have 335.  Does that sound right to

18 you?

19           MR. GEE:  I believe so.

20           THE COURT:  It's marked confidential.

21           MS. EVANS:  We would like it to remain

22 confidential.

23           THE COURT:  So we need to discuss this.

24           MR. STRUMWASSER:  We don't have any objection.

25           THE COURT:  Okay.  Perfect.
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 1           (Exhibit 335 marked for identification.)

 2           THE WITNESS:  Pardon me while I familiarize

 3 myself.

 4           MR. STRUMWASSER:  No pardon necessary.  That is

 5 the process.

 6           I would like to say for the record that Exhibit

 7 335 begins with the Bates number PAC 05461969.

 8           THE COURT:  And the date at the top is November 1,

 9 2002 as the effective date.

10           MR. STRUMWASSER:  Okay.

11      Q.   This appears to be an agreement between United and

12 Vetri, V-e-t-r-i, Systems, a division of Lason Systems,

13 Inc., from November 2002.  Have you seen this document

14 before?

15      A.   No, I've never seen this before and I've never

16 heard of Vetri Systems.

17      Q.   Okay.  Do you know whether in 2000 -- from

18 January 2006 until they were taken over by HOV, did Lason

19 have any divisions or affiliates that you came into contact

20 with or became aware of?

21      A.   I was never aware of any other divisions or

22 affiliates while I was interfacing with Lason staff.

23      Q.   And you still are not today?

24      A.   Other than the fact that HOB is involved, um, no.

25      Q.   Now, can I have to ask marked as 336, a document
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 1 entitled PacifiCare RMO CLAIMS PROCESSING BY LASON STATEMENT

 2 OF WORK, PAC 0075253.

 3           THE COURT:  That will be marked as 336.  It has a

 4 date of 2006 at the top.

 5          (Exhibit 336 marked for identification.)

 6           MR. STRUMWASSER:  And I assume this will also

 7 remain confidential?

 8           MS. EVANS:  Yes.  Thank you.

 9           MR. STRUMWASSER:  Okay.

10           THE WITNESS:  Thank you.

11      Q    (By Mr. Strumwasser) Have you ever seen this

12 document before, Mr. Murray?

13      A.   No, I've never seen this.

14      Q.   The vendor service agreement, Exhibit 335, and

15 other vendor services agreements of a similar nature that

16 we're going to look at in a while contemplate statements of

17 work.  Are you aware that statements of work went from

18 United to Lason to describe the functions that Lason was

19 asked to perform?

20      A.   Yes, I was familiar with that general process.

21      Q.   Have you ever been asked to assist in the

22 preparation of a statement of work?

23      A.   I have been asked to help develop business

24 requirements for our non-cable functions in order to assist

25 the vendor in configuring the system to our needs, to our
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 1 business needs.

 2      Q.   And I infer from that answer that the business

 3 requirements were contemplated for February to go into a

 4 statement of work?

 5      A.   That would be my understanding as well.  It would

 6 need to be accommodated in a statement of work.

 7      Q.   Okay.  And I know you haven't, um, seen this

 8 document before, but there's some stuff in here that I think

 9 falls within your area of familiarity, and I want to ask you

10 about it.  The document itself is a contract between United

11 Healthcare Services and Lason, but if you look at the first

12 paragraph of the document on page three, 253, it says that

13 "The terms which follow, below will" cover -- "will govern"

14 -- excuse me -- "claims processing services performed by

15 Vendor at United's Salt Lake City regional mailroom,

16 hereinafter, the 'RMO', by Vendor on behalf of United's

17 PacifiCare business segment".  See that?

18      A.   Yes, I do.

19      Q.   Now, the document itself has a 2006 date and that

20 would correspond to the time when -- well, actually, the

21 third page, we have the signatures are May 31, '06.  And

22 that corresponds to the time that United moved the

23 PacifiCare mailroom operation to the RMO; is that right?

24      A.   Yes, it does.

25      Q.   So I'd like you to just take a look at the
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 1 services section and ask if that looks like the work that

 2 United asked Lason to do for PacifiCare in 2006?

 3           THE COURT:  Do you need to look at it or is it

 4 easy --

 5           THE WITNESS:  Just a moment.  Um, starting at the

 6 word "services" on the first page?

 7 BY MR. STRUMWASSER:

 8      Q.   Until, through the look-up paragraph section.

 9      A.   Okay.  Just a moment.

10           THE COURT:  Do you want to take a five-minute

11 break while you do that?

12           MS. EVANS:  That's fine, your Honor.

13           THE COURT:  Sure.  If the witness needs to take a

14 minute.

15           THE WITNESS:  Thank you.  I appreciate that.

16         (Break for witness from 11:30 to 11:43 a.m.)

17           THE COURT:  Okay, we'll go back on the record.

18 BY MR. STRUMWASSER:

19      Q.   Mr. Murray, have you had a chance to scan this

20 document?

21      A.   Yes.

22      Q.   I shouldn't have used that word with you.

23           Do you, does it appear to you that the services

24 that are described here are the tasks that Lason took over

25 in the course of moving the regional to the regional mail
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 1 operation?

 2      A.   Generally, yes.  The specific implementation may

 3 have had some variation from what is here but this appears

 4 to be generally accurate.

 5      Q.   Who owned the business relationship with Lason in

 6 2006 and United?

 7      A.   My understanding is it was the VP of vendor

 8 management, Kelly Vavra, V-a-v-r-a.  Her name is on the

 9 third page.

10      Q.   Is she still with United?

11      A.   Yes, I believe she's in the same capacity now.

12      Q.   On the second page, there's a reference to

13 customer TRACR team, T-R-A-C-R, all caps.  What -- what is a

14 customer TRACR team?

15      A.   I'm not familiar with that terminology.  Um, in

16 general, looking at this document, it appears to be, um, a

17 copy, perhaps, of the services they were providing for, um,

18 Legacy United.  And so they probably just used the same

19 language even though TRACR, as far as I know, is not a

20 PacifiCare term.

21      Q.   And so far as you know, did United require special

22 expertise from Lason for the people who are handling third

23 party checks to PacifiCare as well as United?

24           MS. EVANS:  Objection.  Vague.  I don't understand

25 that question.
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 1 BY MR. STRUMWASSER:

 2      Q.   Take a look at the third sentence of the -- on the

 3 second page.

 4           THE COURT:  Did you understand the question?

 5           THE WITNESS:  Um, I think I can respond.

 6           THE COURT:  Well, if you understand the question,

 7 I'll let you respond.

 8           THE WITNESS:  Can you please restate the question?

 9 BY MR. STRUMWASSER:

10      Q.   Sure.  The third sentence on the second page says

11 that "these documents" meaning documents that had third

12 party checks "need additional expertise" in the people at

13 Lason "on the handling" of them since they represent revenue

14 to United.  And I'm asking whether it is consistent with

15 your experience and Lason's functions for PacifiCare if

16 United or PacifiCare required Lason people who are handling

17 third party checks for PacifiCare to provide -- have such

18 special expertise?

19      A.   The instructions that are provided to our local

20 staff was that any live checks, in other words, physical

21 checks, not a copy, needed to be returned to the business to

22 our enrollment and billing area.  A lot of the times those

23 were refunds of premium.  So, um, those were always pulled

24 and submitted back.  As a good example of the business

25 return I referenced earlier.  Excuse me.
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 1      Q.   And so that was --

 2      A.   So --

 3      Q.   I'm sorry.  Go ahead.

 4      A.   So we, in the terms of the requirements that I

 5 provided to them in terms of sorting, all I would say is if

 6 you see this, it must come back to our internal staff.

 7 Don't scan it into one of the processes.

 8      Q.   And that would also be true by the way for, um,

 9 for checks from providers for overpayment?

10      A.   That's correct.

11           MR. STRUMWASSER:  Your Honor, I would like to have

12 marked as 337 a document entitled RESTATED VENDOR SERVICES

13 AGREEMENT 2006, PAC 0075372.

14           THE COURT:  And this is to remain confidential as

15 well?

16           MR. STRUMWASSER:  Yes, your Honor.

17           THE COURT:  That's 337 and it has 2006 at the top

18 but it says effective January 1, 2007.

19           (Exhibit 337 marked for identification.)

20      Q    (By Mr. Strumwasser) And, again, Mr. Murray, I'm

21 going to ask you questions about 1.0, the services section

22 of the agreement.

23      A.   The questions are limited to 1.0?

24      Q.   1.0 is the only thing I think you want to give

25 special attention to.
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 1      A.   Yes.

 2      Q.   As you go, if you would like some more time just

 3 there is a statute of limitations on there.  So the first

 4 question is have you ever seen this document before?

 5      A.   No, I haven't.

 6      Q.   Do the services described in section 1.0 through

 7 1.2, I -- I meant the big 0.1, not the little 1.0.

 8      A.   All right.

 9      Q.   They correspond so I understand to be the service

10 that Lason provides with respect to PacifiCare business

11 today?

12      A.   My observation is that this document isn't

13 specific about any services but that it references a

14 statement of work.  I'm not sure if that is attached in the

15 back.  I haven't gone that far.

16      Q.   Yeah, I don't think it is.  And I don't think we

17 have one so --

18      A.   Although, well --

19      Q.   Yeah.  You're right.  It could be 336, right?

20 That's compatible with that?

21      A.   That's correct.

22      Q.   If you would go to the third page, 5374.  Are you

23 generally familiar with the pricing of Lason services to

24 United?

25      A.   Only in reference to the correspondence process.
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 1      Q.   Okay.  Well, let me see how far we can get on

 2 this.

 3      A.   Okay.

 4      Q.   In the payment section there is a data entry fee

 5 referencing Exhibit B and a claim process fee also, Exhibit

 6 B.  Is it your understanding that Lason is compensated by

 7 United on a -- on the basis of data entry fees and claim

 8 processing fees?

 9      A.   My understanding is that there is a transactional

10 basis, um, relative to correspondence processing per

11 document.  For preprocessing and other clerical research

12 type work is a, um, a head count charge back as opposed to a

13 transactional basis.  Those are the two methods of

14 reimbursement that I'm familiar with.

15           Also, I observed that this is referencing a

16 process, which is not a PacifiCare mailroom function.

17      Q.   Ah, okay.  I'm trying to find -- yeah.  Take a

18 look at page 3591, page 3591 towards the back.

19      A.   Um, 5391?

20      Q.   Yeah.  5391.  Thank you.  Yes.

21      A.   Yes, sir.

22      Q.   Okay.  So this talks about a compensation on a per

23 claim basis.  Is that consistent with your understanding of

24 how Lason is compensated -- was compensated during the '05,

25 '06, '07 period?



3230

 1           MS. EVANS:  Objection.  This contract he's already

 2 testified does not relate to the PacifiCare mailroom.

 3           THE COURT:  Okay.

 4           MR. STRUMWASSER:  Well, --

 5           THE COURT:  If that's correct, I think we're

 6 outside of our area of interest.

 7           MR. STRUMWASSER:  Well, I mean we don't have that

 8 here.  What we have is that the claims processing fees under

 9 3.0(b) don't apply.

10           THE COURT:  I'm sorry.

11 BY MR. STRUMWASSER:

12      Q.   Let's go back to page 5374.  Are you with me?

13      A.   5374.

14      Q.   3.0(a) and (b)?

15      A.   Oh, I see.  Okay.  So it's the (b) was specific to

16 claims processing fees.

17      Q.   Well, that's how I read it.  Is that how you read

18 it?

19      A.   Yeah.

20      Q.   Okay.

21      A.   Yeah, it's not clear here.

22      Q.   Okay.  So then I'm really just asking whether it's

23 your understanding that United pays for the PacifiCare RMO

24 function on a per claim basis?

25      A.   My understanding for correspondence, which I'm
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 1 familiar with, is that it is a per document basis because we

 2 know that they're not all claims, definitely that the rate

 3 is different because it's a more complex process.  Um, and I

 4 don't have specific knowledge about the keyable regular

 5 claims and how they're billed, but I would assume it's

 6 relatively similar.

 7      Q.   Um, that's usually if you look at 335, the 2002

 8 agreement, and you take a look at page 1990, there is a fee

 9 schedule there.  And that's also on a per claim basis.  Do

10 you see that?

11      A.   Yes, I do.

12      Q.   So I'm trying to figure out why it is.  Ah, but if

13 we look at 336, the 2006 agreement, that has a per document

14 charge.  Do you see that on the last page, the 5263?

15      A.   Sorry.  I'm losing track.

16      Q.   All right.  I should have -- told you that we have

17 a convention here in which witnesses are entitled to write

18 on the document the exhibit number.

19      A.   I did.

20      Q.   And it is rewarding?

21      A.   I did that already.

22      Q.   Good.

23           THE COURT:  You found it?

24           THE WITNESS:  I believe I've found it, what he has

25 referenced, yes.
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 1      Q    (By Mr. Strumwasser) Okay.  So you see on 5391,

 2 which is the 2006 receipt of vendor services agreement, we

 3 have a blended rate for '05 through '07, July, January of

 4 '05 through -- I'm sorry -- July of '05 through December of

 5 '07 of 18 and-a-half cents a claim; right?  That was back on

 6 the --

 7      A.   Yeah, I see that.

 8      Q.   And then in the '06 document, 336, on page 5263,

 9 we have a blended rate of 18 and-a-half cents per document.

10 Is that the way in which you understand Lason is to be

11 compensated on a per document basis?

12      A.   It appears that Exhibit 336 is a more general

13 description because it includes keyable and nonkeyable.  It

14 appears that document 337 is specific to keyable.  That's

15 the only basis of the distinction in terminology I can see.

16      Q.   Do you know how many documents Lason processed for

17 PacifiCare last year, 2001?

18      A.   I can give you an average volume of mail received.

19      Q.   Okay.

20      A.   Which is somewhere in the neighborhood of 70--- to

21 80,000 per week.  Generally, 10,000 of that is nonkeyable

22 correspondence.

23      Q.   And that's PacifiCare PPO?

24      A.   Yes.  No.  I'm sorry.  This is the Salt Lake City

25 RMO for PacifiCare.  If, I believe, in general 80 percent of
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 1 that is HMO mail.

 2           THE COURT:  Is this a good time to take a lunch

 3 break?

 4           MR. STRUMWASSER:  Sure.

 5           THE COURT:  What time do you want to return?

 6           MS. EVANS:  1:30.

 7           THE COURT:  1:30.  Okay.

 8 (Whereupon, a lunch break is taken from 12:00 to 1:30 p.m.)
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 1 OAKLAND, CALIFORNIA; TUESDAY; FEBRUARY 2, 2010; 1:32 P.M.

 2 DEPARTMENT A; ELIHU HARRIS STATE BUILDING; 1515 CLAY STREET;

 3 RUTH S. ASTLE, ADMINISTRATIVE LAW JUDGE

 4                            -oOo-

 5           THE COURT:  Are we doing well?  Okay.  All right.

 6           We'll go back on the record.

 7           Go ahead.

 8           MR. STRUMWASSER:  Thank you, your Honor.

 9      Q.   In that same spirit, we were on Exhibit 337.  I

10 just have a couple more questions about it.  I would like to

11 turn to page 5387.  And I have -- you don't have to answer

12 but just to help you orienting, I'm going to ask you whether

13 you recognize what are the performance matrix at the top of

14 the page of the table?

15      A.   The, which ones would be considered performance

16 measures?  Is that the question?

17      Q.   No.  The question is whether these look to you

18 like the performance standards that PacifiCare -- that

19 United was expecting Lason to satisfy?

20      A.   This does look familiar, yes.

21      Q.   It does look like those standards?

22      A.   Yes.

23      Q.   What are the Six Sigma quality improvement

24 projects at the top of that table?

25      A.   Lason has their own Six Sigma consultants or black
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 1 belts that they would bring into, um, from a vendor

 2 perspective, look at quality improvement initiatives that

 3 might -- they might undertake.

 4           MR. STRUMWASSER:  I'm going to give the witness

 5 the binder containing the Exhibit 283 and ask him -- and ask

 6 him to look at it.

 7           THE COURT:  All right.

 8           THE WITNESS:  Yes.

 9 BY MR. STRUMWASSER:

10      Q.   If you would like to trade binders, I would be

11 happy to negotiate that transaction.

12                Are you ready?

13      A.   Yes.

14      Q.   2383 starts with a two-page e-mail followed by an

15 attached memo from Douglas M. Smith to Enterprise and

16 PacifiCare leadership.  Have you seen the attached memo, PAC

17 0023656 before?

18      A.   I don't have any specific recollection, but given

19 that it's addressed to PacifiCare leadership at that time, I

20 would have likely been on the distribution.

21      Q.   And the next page, 657, has a communications plan.

22 Have you ever seen that?

23      A.   I don't have any specific recollection.  But,

24 again, it's likely something that probably would have come

25 across my desk.
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 1      Q.   Take a look at page 659, page four of the

 2 communications plan.  I'm going to ask you questions about

 3 several of the bullets, and we can probably, you know, maybe

 4 faster -- fastest if I tell you what the question is and

 5 then you read the bullet if you'd like to.  If you would

 6 rather to do it some other way, I think --

 7      A.   That's fine.

 8      Q.   The first bullet says that "The regional mail

 9 operations model will be introduced for mailroom functions

10 performed by Legacy PLHIC system, PLHIC sites and

11 transitioning these functions to Lason".

12           My question to you is, this is the -- the

13 transition to the RMO in Salt Lake City; is it not?

14      A.   Yes, that's my understanding.

15      Q.   And the Legacy PLHIC mailroom personnel were laid

16 off as a result; right?

17      A.   Yes, after those functions were transitioned out,

18 those positions were let go.

19      Q.   The third bullet, "United is transitioning data

20 entry work from ACS to Lason".  And that's the transitioning

21 that you described this morning; right?

22      A.   Yes, that's correct.

23      Q.   The fourth bullet, "The RMO approach takes

24 advantage of Lason's enhanced technology and expertise in

25 managing mail operations and data entry and this will allow
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 1 for improved efficiencies and improved operating costs".

 2           Is it, in your view, was there any deficiency in

 3 ACS's technology in operating the mailroom?

 4      A.   In my view, they had similar functionality related

 5 to the applications we developed for correspondence

 6 handling.

 7      Q.   And in your view, did ACS lack expertise in

 8 managing mail operations and data entry?

 9      A.   No, not in particular.

10      Q.   In your opinion, did the -- did the Lason

11 transition, the transition to Lason improve efficiencies as

12 this paragraph bullet contemplated?

13      A.   Yes, it did.

14      Q.   In the first year?

15      A.   During the transitional period, clearly, there

16 would have been some change involved.  But the efficiencies

17 that I would see in having a consistent mail vendor is that

18 if we got mail that was misdirected to our P.O. boxes that

19 belonged to perhaps another United Healthcare entity, that

20 was held within the same mailroom operation so there would

21 be efficiency gained in that area.

22      Q.   In your experience, did a lot of mail headed for a

23 non-PLHIC, non-PacifiCare insurer come to the Cypress

24 location?

25      A.   In my experience, a provider is often unaware of
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 1 the specific mail location that something needs to go to.

 2 We would get a large percentage of PLHIC mail that was sent

 3 to the HMO P.O. boxes.  HMO mail that was sent to the PLHIC

 4 P.O. boxes and we had no reason to believe that the same was

 5 going to happen with United platforms versus PacifiCare

 6 platforms as the company knew to become more and more merged

 7 in operations.

 8      Q.   You said you had no reason to believe that the

 9 same would occur.  Am I correct that you meant that you had

10 no reason to believe the same would not occur?

11      A.   That's correct.  Thank you.

12      Q.   Um, a provider that is a member of the United

13 network, how would that person even get the PacifiCare mail

14 box, post office box?

15      A.   The most common way is to look at the back of a

16 member's ID card.

17      Q.   And the penultimate, the second to the last bullet

18 on page 659, "We are partnering very closely with Lason and

19 the service centers to insure a smooth transition that will

20 not jeopardize quality or service".

21           In your opinion, did United partner very closely

22 with Lason?

23      A.   Absolutely, yes.

24      Q.   In your opinion, was this a smooth transition?

25      A.   Yes, it was.
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 1      Q.   In your opinion, was quality or service

 2 jeopardized?

 3      A.   No, I don't think so.

 4      Q.   Let's turn to page 11 of the attachment.  Near the

 5 middle of the page there is a Q and A where the question is

 6 "What standard is in place with Lason in regard to mail turn

 7 around time?"  Do you see that?

 8      A.   Yes, that's correct.

 9      Q.   And the answer is "Lason will provide 24-hour turn

10 around time on keyable mail documents using the same 'clean

11 desk' approach currently in place at our other existing

12 RMOs".

13           Is it your understanding that Lason met the

14 24-hour turn around time on keyable documents, keyable mail

15 documents in 2006?

16      A.   Yes.  The RMO consistently clears everything

17 that's received within that operation by the end of each

18 day.  If that ever does not happen, they have to issue a red

19 alert to the operational areas that may be affected.  In the

20 time that I've been on that distribution, I believe I've

21 only seen that red alert maybe twice in the last three

22 years.

23      Q.   What is the condition of the red alert?

24      A.   If they're unable to get through the mail on a

25 given day.  There also could be certain situations where
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 1 there was a system problem that might cause that to happen.

 2 So it's a very rare thing that -- that this standard is not

 3 met.

 4      Q.   So your understanding of this bullet is that when

 5 the mail turn around time is the amount of time it takes to

 6 get the mail out of the mailroom?

 7      A.   That's correct.

 8      Q.   Are you aware of any written plans regarding the

 9 transition of the mailroom functions to Lason?

10      A.   At the time there was a mailroom manager within

11 the PacifiCare operation, Pacific's claims mail that was

12 primarily involved in the planning of the mailroom

13 transition.  I was brought in to work the correspondence

14 piece so I'm not aware of any specific written plans related

15 to the general mailroom transition.

16      Q.   How about the part of the operation that would be

17 transitioned to DocDNA?  Was there any, was that governed by

18 any integration plan or transition plan?

19      A.   We had targets established for getting the system

20 up and running.  I had business project planning documents

21 that we would have followed a project plan in terms of

22 having development done, testing done, and implementation.

23 Um, but there was no governing integration document that we

24 would be beholden to, if that's what you're asking.

25           MR. STRUMWASSER:  338, your Honor?
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 1           THE COURT:  Yes.  A document.

 2           MR. STRUMWASSER:  A document entitled Project

 3 Charter dated 9/11/06, PAC 0124886.

 4           THE COURT:  All right.  That will be -- oh, dear.

 5           MR. STRUMWASSER:  It's an optical illusion.

 6           THE WITNESS:  This is 331?

 7           THE COURT:  This is 338.

 8           (Exhibit 338 marked for identification.)

 9           MR. STRUMWASSER:  Let me know when you're ready

10 for questions, Mr. Murray.

11           THE COURT:  What about the confidential

12 designation?

13           MS. EVANS:  Um, we'd like to discuss this one,

14 your Honor.

15           THE COURT:  Sure.

16           MS. EVANS:  And get back to this.

17           THE COURT:  Sure.

18           MS. EVANS:  Thank you.

19           MR. STRUMWASSER:  For what's it's worth, to the

20 benefit of counsel, this is different from the other ones

21 for us because this is a plan that is now completely

22 executed but we think there is no competitive value to the

23 question.

24           THE COURT:  Okay.

25           THE WITNESS:  Thank you.  I'm familiar with this.
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 1 BY MR. STRUMWASSER:

 2      Q.   Okay.  That was my question.  So you do recognize

 3 the document?

 4      A.   Yes, I did.

 5      Q.   And you assisted in drafting it?

 6      A.   Um, Marcie Harren, as noted on the front page, is

 7 the author of it.  I certainly was a contributing subject

 8 matter.

 9           THE COURT:  It's M-a-r-c-i-e.  H-a-r-r-e-n.

10           MR. STRUMWASSER:  Under our new improved quality

11 of service, we now give the reporters copies of these

12 documents.

13           THE COURT:  Oh, nice.

14           Now, you can have a stack, too.

15 BY MR. STRUMWASSER:

16      Q.   Um, Mr. Murray, would you turn to page 13, PAC 40,

17 dot, dot, dot, 4898.  You are listed here as a signatory but

18 we don't have a signature.  Did you ever sign a copy of

19 this?

20      A.   I would have had to provide approval of testing

21 before going live.  I may not have signed this specific

22 document but there are processes in place to obtain

23 approvals.

24      Q.   And is it safe to assume that the eight people

25 listed here are the eight people principally involved in the
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 1 transition of the mailroom Cypress function to Lason on the

 2 United side?

 3      A.   These were impacted parties for this particular

 4 project so I would disagree that they are the principals

 5 involved in the mailroom transfer.

 6      Q.   Okay.  So they weren't responsible for actually

 7 doing the transfer.  They were the customers of the

 8 function?

 9      A.   That's correct.  Well, the top four names, that

10 would be appropriate.  Um, Patricia Fitzgerald reporting to

11 Kelly Vavra and is the vendor management director who is

12 over the operations of the vendor.  The third line down are

13 both I.T. folks and in this particular document is a project

14 plan for I.T. functionality changes.

15      Q.   Well, that's an interesting point because the I.T.

16 was going to be your vendors rather than United's; right?

17      A.   Earlier we spoke about the fact that an image,

18 when we're completed with researching it on the DocDNA, is

19 committed to our final imaging or ADHOC system.  This

20 project was the project document to create that

21 functionality.  Is that -- so that -- that's where our --

22 the submission of the documents from DocDNA into the

23 PacifiCare system for long term holding was only able to

24 occur because of this project.

25      Q.   So it's the back end of the DocDNA process?
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 1      A.   Exactly.

 2      Q.   On 889, which is a fourth page of the document or

 3 the page number four of the document, first of all, up at

 4 the top you got a bullet that refers to REVA correspondence

 5 letters for all NICE regions.  Am I correct that this is all

 6 pertains to PacifiCare PPO business or is it both or is it

 7 just HMO?

 8      A.   REVA correspondence was the imaging team, this

 9 I.T. team's reference to any document that was coming

10 through DocDNA, so it wasn't necessarily appropriate

11 terminology.  It was just their reference to these images we

12 spoke of earlier.  The reference to NICE regions is because

13 our imaging database is on three different servers, and the

14 PPO documents fall within one of those servers, which is

15 normally associated with California images for NICE.  They

16 share the same server.  So this reference is correspondence

17 images that would end up in one of the three imaging servers

18 that exist, one of which does hold PPO documents.

19      Q.   So it's PHS?

20      A.   That's correct.

21      Q.   It says here that you requested phase one of this

22 project in June of '06.  Was this your own idea or was that

23 your responsibility given some larger assignment?

24      A.   Being able to connect our images into our final

25 net server was a perquisite of going live with the DocDNA.
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 1 So at some point when I had the business requirements

 2 developed, I did reach out to the imaging organization in

 3 order to make that project start.  So that's probably the

 4 first that they heard of it.

 5           This document is not limited to that.  There are

 6 also scanning processes that were implemented as part of

 7 this document, as you can see, with the different

 8 implementation dates.

 9           A similar functionality had been implemented with

10 ACS, which is a prerequisite to that project going live so

11 it was kind of the final hurdle that needed to be crossed in

12 order to go live with the new processes, which is within

13 your time frame of mid July of '06.

14      Q.   At the bottom it says "Each of these functions

15 will transition to Lason" and I understand "each of these

16 functions" refers to the three bullets immediately above; is

17 that right?

18      A.   The first bullet would not apply to that, that

19 location.

20      Q.   To --

21      A.   Okay.  So the Salt Lake City, the first bullet

22 point, REVA correspondence --

23      Q.   Right.

24      A.   -- was in the Salt Lake City --

25      Q.   Right.
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 1      A.   -- associates.  The in-house scanning and imaging

 2 print activities were transitioned to Lagonia, Michigan.

 3      Q.   Got it.  When did the Cypress mailroom close?

 4      A.   If I'm not mistaken, it's either May 1 or May 31

 5 of 2006.

 6      Q.   And the employees were given notice on March 30?

 7      A.   Um, yeah.  I believe that fell within that notice

 8 period.

 9      Q.   Were you in Cypress on March 30?

10      A.   Yes, I was.

11      Q.   Tough day?

12      A.   Yeah.

13      Q.   As I understand it, people came to work were told

14 either to go to an on-site conference room or some other

15 function, or to report to be taken to meetings off site; is

16 that consistent with your understanding?

17      A.   Uh-huh.

18           THE COURT:  Is that a yes?

19           THE WITNESS:  Yes.  Thanks.

20 BY MR. STRUMWASSER:

21      Q.   The people who were taken off site were told that

22 they were being let go?

23      A.   The majority, yes.

24      Q.   And people who were sent to a meeting on site were

25 told there aren't going to be as many of us around any more?
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 1      A.   I'm not familiar with an on-site meetings.  I was

 2 at the off-site meeting.

 3      Q.   The project scope, does that accurately reflect

 4 the scope of this transition?

 5      A.   The project scope represents the scope of this

 6 imaging project that was documented for the purpose of

 7 creating functionality within our imaging system.

 8      Q.   So this entire document, 338, is only about the

 9 imaging piece of moving the mailroom function?

10      A.   That's correct.

11      Q.   Is there a -- well, what other pieces are there?

12      A.   Well, there's the sorting in Yarma and

13 instructions in terms of how mail is going to be sorted.

14      Q.   And that would be the handling of the paper mail?

15      A.   The handling of the paper.

16           There was the business requirements for the

17 development of the DocDNA system itself and the training

18 documents and such for rolling out the DocDNA system to the

19 various departments that are customers of that mail.

20      Q.   Mr. Murray, is there a comparable document to this

21 one for the DocDNA part?

22      A.   Yeah.  There were business requirements developed.

23 Um, this was in a specific I.T. format, which is, as, since

24 it was documented by our internal I.T. Department, the

25 business requirements for developing the Lason processes
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 1 were on what is called a process change control form.  And

 2 in that form we would have documented what the requirements

 3 were for that system.

 4      Q.   Did you write those?

 5      A.   I would have written those, yes.

 6      Q.   Mr. Murray, did PLHIC have problems with delays in

 7 Lason's processing and routing of documents in the 2006

 8 period?

 9      A.   Did PLHIC have problems?  I'm sorry.  Can you

10 restate that?

11      Q.   Did PLHIC, I'm referring here to the people who

12 were doing the PacifiCare PPO business, did those folks

13 encounter problems with delays in Lason processing and

14 routing documents?

15      A.   Yes.  I was aware of some problems.

16      Q.   In 2006?

17      A.   In primarily two, some in 2006 and some in 2007.

18      Q.   And by -- I asked that question badly.  I was not

19 asking when you became aware, but when were the problems?

20 Were there problems in 2006?

21      A.   The -- in 2006 there were some problems related to

22 the rework examiners accessing the image in FileNET, which

23 was the result of this particular project.  They would go to

24 an -- to FileNET and try and find the document and it

25 wouldn't be available.  And so we needed to work through



3249

 1 some of those issues.

 2      Q.   And were those problems encountered also in 2007?

 3      A.   No, those were largely a result of 2006.

 4      Q.   How were they resolved?

 5      A.   Um, A couple of ways.  One is that we gave those

 6 examiners, although we did not intend to originally give

 7 them access to DocDNA, we found that if there are delays in

 8 that transfer of that image to FileNET, it would impact

 9 their ability to perform any work if they didn't have the

10 image, so we needed to provide access to a great deal of

11 rework examiners just in case they weren't able to find the

12 document in the imaging system.

13      Q.   And that took care of the problem?

14      A.   That was one of the solutions.  One of them.

15           Another one was more frequent transmissions from

16 DocDNA to -- to, um, imaging.  We also had to establish

17 bundle size requirements that if it exceeded 99 documents

18 that could exceed some thresholds so we need to make sure

19 that they were small enough to make them, to make it through

20 the process.  There were some server moves that occurred

21 that caused the connections to drop, so as those types of

22 issues would come up, we would decause them and address them

23 and allow them to fill out the image to go through but the,

24 essential -- essentially, the solution was to give the

25 examiners access to DocDNA so, therefore, for whatever
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 1 reason, it didn't make it across, they could access the

 2 document.

 3      Q.   What was the issue with respect to moving servers?

 4      A.   At one point in time a server was moved where our

 5 imaging servers were kept and upon them being turned back

 6 on, for some reason, it was not sweeping up the image files

 7 and committing them to the server the way they should have.

 8      Q.   This is the DocDNA server?

 9      A.   These are the FileNET imaging servers.

10      Q.   How many servers does FileNET have?

11      A.   I mentioned there were three based on our HMO

12 regions, but PPO shares the western region, sir.

13      Q.   And just that one was the one that was moved?

14      A.   I believe the whole batch of servers was moved.

15      Q.   So is it your testimony that the Lason problems

16 were basically resolved after 2006?

17      A.   No, it isn't.

18      Q.   Did you encounter new problems in 2007?

19      A.   A challenge that we would have with handling mail

20 at any system is that there's the chance for misrouting.

21 And a -- it's a function that we need to continually keep an

22 eye on and provide feedback to the folks that are doing the

23 sorting, whether that sorting is happening within our own

24 mailroom, whether it is a paper process or whether it's

25 happening to a vendor as an electronic process, there is
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 1 constantly a need for education and feedback when there are

 2 documents that are misclassified or misdirected.

 3      Q.   And when did United start to encounter the problem

 4 of misdirected mail with the Lason system?

 5      A.   It's something that we anticipate when we went

 6 through this type of an electronic online system.  There is

 7 only -- the types of documents we get are not standard

 8 forms.  The type, the variation in the location that they're

 9 sent as well as the content and format of the documents is

10 extremely high variation, I should say.  And when it was a

11 manual process in our mailroom, we had to maintain large

12 grids of where all the different types of documents would go

13 and that was always a difficult challenge to keep those

14 grids current and keep the mailroom staff familiar with new

15 types of documents.

16           When we went to ACS, we had to train that to folks

17 that were off -- off site.  When we went to Lason, we had to

18 train that to folks that were off site as well.  And the

19 documentation that you can provide can be very detailed and

20 has a lot of examples.  And to a certain extent, represents

21 this binder here, and it's something that we understood was

22 going to be an ongoing feedback mechanism that was going to

23 need to occur.

24      Q.   So is it your testimony that the problems that

25 PacifiCare encountered -- strike that.  That United
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 1 encountered when it took the -- with respect to misdirected

 2 mail when it went to Lason was not qualitatively or

 3 quantitively different than the problems that Pacific, that

 4 PacifiCare encountered when it went to ACS for mail routing?

 5      A.   Yes.  That's correct.

 6      Q.   Not quantitatively?

 7      A.   Quantitatively?

 8      Q.   Not the same number of problems?

 9      A.   Well, let me, if you recall, we never implemented

10 ACS with all of our lines of business.  So the quantity of

11 documents going through the Lason process was higher.  So in

12 terms of quantitatively, it probably was higher because

13 there was more volume going through the process.

14           In terms of percentage wise, I would venture to

15 guess that it was about the same.

16      Q.   About the same?

17      A.   That's correct.

18      Q.   In any of the years that you were at PacifiCare,

19 did mail routing ever lead to regulatory action against

20 PacifiCare?

21           MS. EVANS:  Objection.  Lack of foundation.

22           THE COURT:  If you know.

23           THE WITNESS:  I don't have any recollection.

24 BY MR. STRUMWASSER:

25      Q.   You don't know of any system which it did, do you?
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 1      A.   No, I don't know of any specific ones where it

 2 did.  I know that it was something that was always a concern

 3 that we needed to try and avoid and always try and do the

 4 best possible job that we could, whatever the process was at

 5 the time.

 6      Q.   What is a non-HMO inventory current report?

 7      A.   I'm not familiar with that by title.

 8           MR. STRUMWASSER:  I would like to have marked as

 9 339 -- is that, your Honor --

10           THE COURT:  Yes.

11           MR. STRUMWASSER:  -- an e-mail chain with the top

12 date of August 8, 2006, PAC 0602462.

13           THE COURT:  All right.  That e-mail chain with the

14 top date of August 8, 2006 is marked as Exhibit 339 as

15 designated confidential.  Can I remove that designation?

16           (Exhibit 339 marked for identification.)

17           MS. EVANS:  Just a moment, your Honor.

18           THE WITNESS:  I've got two copies.  Are they the

19 same?

20           MR. STRUMWASSER:  I'm sorry.  Just one to a

21 customer.

22           THE WITNESS:  Somebody probably doesn't have one.

23           MS. EVANS:  This is another one.

24           THE COURT:  All right.

25           MS. EVANS:  We'll get back to you.
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 1 BY MR. STRUMWASSER:

 2      A.   Okay, I've read it.

 3      Q.   Okay.  Have you seen this, do you recall seeing

 4 any one of these messages?

 5      A.   I don't recall seeing any of these messages.

 6      Q.   So the bottom one --

 7      A.   Oh, hey, there's my name.

 8      Q.   Yeah, funny, you should mention that.  Do you

 9 recall that, receiving that e-mail?

10      A.   This would be a regular report e-mail and upon

11 reviewing this document, a non-HMO inventory current report

12 would just be a standard production report of the new day

13 claims and inventories at that moment.  And I don't remember

14 if it was a weekly report.  Generally, they were weekly.  We

15 would get them on Tuesdays.  They would also be a, a similar

16 HMO inventory report that we would get.  I was generally

17 more involved with HMO because that was the department that

18 I was responsible for.

19      Q.   So the bottom e-mail simply transmits the link to

20 the 8/7/06 report; right?

21      A.   That's correct.

22      Q.   And then we have an e-mail from Ms. Berkel to

23 Arnie Paulson noting that "aged inventory is definitely up,

24 billed inventory also up, but may just be a blip"; do you

25 see that?
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 1      A.   Yes, I do.

 2      Q.   Who is Mr. Paulson?

 3      A.   I believe he is in our finance department and

 4 generally has some visibility to, um, our claims expense in

 5 general for our products at a high level.

 6      Q.   And he writes to Ms. Andrews, "Enterprise-wide

 7 PPO/Indemnity billed charges inventory is up 45 percent from

 8 July 22 to August 7, driven by increases in both West and SW

 9 regions".  That is southwest?

10      A.   That's correct.

11      Q.   Which region would California be in?

12      A.   West.

13      Q.   What is driving the increase he asks -- he asks.

14 And now I would like to go through with you Ms. Andrew's

15 response, which went, not to you, but to Ms. Berkel and

16 Mr. Paulson with copies to Ms. Vonderhaar and I can't even

17 spell --

18      A.   It's Mr. --

19      Q.   Mr. --

20      A.   Amar.

21      Q.   -- Amar.  Thank you.

22           So the first paragraph he says that there was

23 some, the front end claims and exchange system was down for

24 a while.  And "We have some issues with CE".  What's that?

25      A.   Claims exchange.
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 1      Q.   Oh.  That are related to eligibility fixes that

 2 need to be corrected.  Do you know what those problems were?

 3      A.   No, I don't have any recollection.

 4      Q.   Those claims are struck until the RDO?

 5      A.   An RDO is typically a batch job that would correct

 6 some sort of function with the system.

 7      Q.   Goes in.  "And there is no ETA", estimated time of

 8 arrival, "due to the lack of I.T. resources".  Do you know

 9 about the lack of I.T. resources?

10      A.   Not aware of any during this time frame.

11      Q.   Now, the second paragraph says "We've also

12 outsourced the mailroom in California to a vendor called

13 Lason.  They have had some challenges with the volumes and

14 knowing exactly where things go so we see it as a dip in

15 receipts and then an influx as we educate them on the

16 correct processes".  Do you see that sentence?

17      A.   Yes, I do.

18      Q.   This is August 8, 2006?

19      A.   Right.

20      Q.   Do you know when the influx was seen?

21      A.   I'm just surmising that it was visible on this

22 particular report so it must have occurred in that first

23 week of August.

24      Q.   Well, doesn't Ms. Berkel say that the inventory is

25 up?
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 1      A.   That would be the influx.

 2      Q.   So what's the base for your assumption that the --

 3 um, --

 4      A.   So -- my understanding --

 5      Q.   Yeah.  Help me out.

 6           MS. EVANS:  There is no question.

 7 BY MR. STRUMWASSER:

 8      Q.   There is a question.  Help me out.  What is it

 9 saying?

10      A.   If you have receipts coming in at a consistent

11 level and then it drops and then it catches up, sort to

12 speak, that's when it is going to cause an increase in

13 inventory and I believe that's what they were seeing in this

14 report.

15      Q.   But if it doesn't drop and simply it grows up,

16 then you'll see a spike in the inventory; right?

17      A.   I'm just reading the e-mail where it says we see a

18 dip in receipts.

19      Q.   Uh-huh.  Continuing that same paragraph, "We

20 continue to get thousands of reject -- of reject claims in"

21 -- is that San Antonio?

22      A.   Yes, that's correct.

23      Q.   -- "from Lason, and as continuing education

24 occurs, they are sent back to Lason for logging and many are

25 aged by that point".  Do you recall ever -- PacifiCare ever
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 1 encountering thousands of reject claims from the mailroom?

 2      A.   I wasn't specifically involved in reject research.

 3 So I can't say what historically has been an average number

 4 of rejects that would come out.  I do know that there was

 5 some data entry clarifications that needed to be made during

 6 this time that if there was, for instance, some level of a

 7 field that was missing, they were rejecting it, and they

 8 needed to be given instruction in terms of how to enter

 9 default information, um, so that the claim could be accepted

10 and submitted in for processing.

11      Q.   Were these the kind of problems that you

12 anticipated when the -- when the transition to Lason was

13 planned?

14      A.   I wasn't specifically involved in the keyable

15 transition.  But it's certainly a function that we would

16 expect to have happened.  We had a plan in place to research

17 the rejects and provide that feedback back to the keyers.

18      Q.   And did your plan -- did your plan anticipate

19 thousands of reject claims?

20      A.   It was perhaps more than we would have liked to

21 have happened, but by no means is that a humongous,

22 considering the volume of claims that we get, it is not

23 tremendously large.

24      Q.   "There isn't staff here to work these claims so we

25 do OT hours just to sort through the mail"; do you see that?
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 1      A.   Yes, I do.

 2      Q.   Is that something you expected to do, to have to

 3 authorize overtime to have claims personnel manually sort

 4 the mail?

 5           MS. EVANS:  Objection.  Foundation.  I think he

 6 already testified that this wasn't his area.

 7           THE COURT:  I think -- I think you've gone beyond

 8 what he might know.  You can see if he does but --

 9 BY MR. STRUMWASSER:

10      Q.   I mean he is a -- he was involved in the

11 transition.

12           THE COURT:  Well, if you're asking him whether

13 that was anticipated, that's one thing.

14           MR. STRUMWASSER:  I thought I asked -- let me try

15 again.  Let me ask again.

16      Q.   Do you have the sentence in mind from the e-mail,

17 the OT and sort-the-mail sentence?

18      A.   Yes.

19      Q.   Was that a problem that you anticipated when

20 planning the transition?

21      A.   I mentioned before I was not involved in planning

22 this particular transition.  The keyable process.  And so me

23 personally, no.  Is it something that they planned for?  I

24 know they planned to review the rejects.  I'm not sure what

25 their assumption was in terms of volume.
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 1      Q.   Mr. Murray, who is responsible for the transition

 2 of the keyable?

 3      A.   That was Leanna Taylor.  She was the manager of

 4 the mailroom at the time during the transition and was

 5 absorbed into Kelly Vavra's organization.

 6      Q.   Is she there now?

 7      A.   I don't know.  She actually left about three

 8 months, within a couple of months of this time period.

 9      Q.   Now, the guy, you folks who were doing this

10 transition in 2006, did you get together, did you have

11 meetings?

12      A.   Uh-huh.

13           THE COURT:  Is that a yes?

14           THE WITNESS:  I'm sorry.  I'll try and be clearer.

15 Yes.

16           THE COURT:  She can't take uh-huh and unh-uh.  It

17 doesn't come out.

18 BY MR. STRUMWASSER:

19      Q.   And when you do that, do you discuss among all of

20 you the anticipated problems?

21      A.   Not necessarily.

22      Q.   Fair to say that you've never -- you don't recall

23 any instance in which people said, you know, one of the

24 problems might be they were going to be so swamped with

25 reject claims that the claims staff is going to wind up
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 1 having to sort the mail?

 2      A.   I'm not sure this is referring to claim staff.

 3 It's not clear.  My assumption in reading it, it was the

 4 mailroom staff.

 5      Q.   Who's Ms. Andrews?

 6      A.   Ms. Andrews is the director that is over the

 7 mailroom manager and the claims managers.

 8      Q.   Where is the mailroom manager that she is

 9 responsible for?

10      A.   Her name was Mary Econis.

11      Q.   Do you see her name in here?

12      A.   I don't see her name in here, no.

13      Q.   Where was she located?

14      A.   In San Antonio.

15      Q.   She says, Ms. Andrews does, we release all

16 production staff in Cypress on 7/13/06 and have been

17 receiving boxes of claims that were being worked there.

18 Again, they were aged.

19           So this is the work in progress of the claims

20 staff in Cypress that got laid off?

21           MS. EVANS:  Objection.  Foundation.

22           THE COURT:  Well, if you know.

23           THE WITNESS:  I was actually involved in the

24 mailroom transition at the end of, and I'm not specifically

25 recalling aged boxes of aged claims being sent to San
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 1 Antonio.  Um, there were need some support with some of the

 2 group returns, mailing that might have been coming through,

 3 um, or we would get street mail that would come from other

 4 buildings.  And so there was just nobody left in Cypress in

 5 order to manage that and so we started directing that to San

 6 Antonio.

 7           So this is a accurate statement that the

 8 production staff was released.  Um, I don't have specific

 9 recollection of boxes of aged claims.

10 BY MR. STRUMWASSER:

11      Q.   "I suspect that it will be get better -- get worse

12 before it gets better due to all the moving pieces".  Do you

13 know, Mr. Murray, whether it got worse before it got better?

14           MS. EVANS:  Objection.  Vague as to what Ms.

15 Andrews might have meant by "that".

16           THE COURT:  Well, I think she's clearly talking

17 about what she referred to above.  But I'm not sure.  Do

18 you -- do you have a -- do you know?

19           THE WITNESS:  My recollection is that the biggest

20 challenge at the time, which was the rejects, got resolved

21 fairly quickly, and the volume reduced fairly soon after

22 that.

23           Um, the realignment of functions, as a result of

24 staff being released in Cypress, it -- it was, in some

25 cases, it was functions that were not clearly understood how



3263

 1 they were going to be absorbed.  So I don't think it got

 2 worse, significantly worse than what is being stated here.

 3           MR. STRUMWASSER:  We're on 339; is that correct?

 4           THE COURT:  340.

 5           MR. STRUMWASSER:  Oh, 340?

 6           THE COURT:  Yeah.  340.

 7           MR. STRUMWASSER:  Yeah, before we do that though,

 8 last, just one more question about 339.

 9      Q.   Is it clear to you that whether the box, the stuff

10 in boxes were claim files?

11      A.   It, just reading this, it says receiving boxes of

12 claims.

13      Q.   Okay.  Is it clear to you that they were rejects?

14      A.   It seems to me that the majority of mail getting

15 sent to them at that point was reject mail, but it's not

16 clear to me one way or the other here.

17      Q.   So it could have been claim files without rejects,

18 but not rejects; right?

19           MS. EVANS:  Objection.  Calls for speculation.

20           THE COURT:  Sustained.

21           MR. STRUMWASSER:  For 340, I ask to have marked an

22 e-mail chain, top date 3/14/2006, PAC 0602485.

23           (Exhibit 340 marked for identification.)

24           THE COURT:  Okay.  340 is an e-mail chain of

25 August 14, 2000.
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 1 BY MR. STRUMWASSER:

 2      Q.   Ready?

 3      A.   Yes, sir.

 4      Q.   Okay.  Start down at the bottom, we now have the

 5 non-HMO inventory current report for three days later than

 6 in 339; right?

 7      A.   Right.

 8      Q.   I might note we don't have the attachment but we

 9 then have a letter from an e-mail from Mr. Charbonnet; is

10 that how he pronounces it?

11      A.   It may be Charbonnet.  But I'm not completely

12 sure.

13      Q.   To a whole bunch of people -- no, it, I'm sorry --

14 any way, that was transmitting that report and you're one of

15 the lucky winners; right?

16      A.   (Witness moves head up and down.

17      Q.   And then Ms. Berkel writes back, "This is ugly.

18 What are the expectations for August 22 cutoff?  It seems

19 like this will spill into September".  First of all, what is

20 the August 22 cutoff?

21           MS. EVANS:  Objection.  Calls for speculation.

22           THE COURT:  If you know.

23           THE WITNESS:  I don't know.  Sorry.

24 BY MR. STRUMWASSER:

25      Q.   Do you know what was ugly, you know?  Can you tell
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 1 what Ms. Berkel was talking about?

 2           MS. EVANS:  Objection.  Calls for speculation.

 3           THE COURT:  If you know.

 4           THE WITNESS:  Don't know.

 5 BY MR. STRUMWASSER:

 6      Q.   Do you recall anything in the inventory reports of

 7 that period that you would personally called ugly?

 8      A.   At the time, again, I was a manager over HMO

 9 claims.  And so while I was routinely on the distribution

10 for HMO and non-HMO inventory reports, it was not something

11 that I would normally monitor, especially on payable time.

12      Q.   Ms. Andrews responds that she hopes it will look

13 better but that the, but it definitely anticipate that it

14 will be spilling over into September.  The issues are still

15 not resolved.  Do you know what issues she's talking about?

16           MS. EVANS:  Objection.  Calls for speculation.

17           THE COURT:  If you know.

18           THE WITNESS:  I don't know.

19 BY MR. STRUMWASSER:

20      Q.   And then we have Mr. Nakashoji, N-a-k-a-s-h-o-j-i

21 responding to Ms. Andrews and Ms. Berkel and Mr. Paulson,

22 who says that at least some and probably a lot of this is

23 related to various issues with the transition of work to

24 Lason.

25           Is it your understanding that the thing that is
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 1 being written about here is the numbers in the non-HMO

 2 inventory report?

 3      A.   That would be my guess.

 4      Q.   And does it make sense for Mr. Nakashoji to say

 5 that at least some, and probably a lot of this, is related

 6 to the various issues with the transition of work to Lason?

 7      A.   Well, I'm aware of the reject issues that we

 8 discussed earlier.  And this is only, you know, a report

 9 three days after the previous report.  So I would assume

10 that it had not necessarily been resolved by then.

11      Q.   Are you aware that there were, during this period,

12 daily calls between PHS and Lason?

13      A.   Yes.

14      Q.   Were you a party to any of them?

15      A.   For a period of time I was involved in daily

16 calls, yes.

17      Q.   What period?

18      A.   I -- I don't have a solid recollection of exactly

19 when I was participating.  I would be more of an ad hoc

20 member if they were going to be discussing the

21 correspondence process.

22      Q.   Would these calls that you attended be in 2006?

23      A.   Yeah, I do recall attending calls during 2006.

24      Q.   Summer of 06?

25      A.   I'm not sure.
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 1      Q.   And they're also, Mr. Nakashoji reports, some

 2 changes to workflow to hopefully correct these problems.  Do

 3 you know what changes to workflow he's described?

 4      A.   Yeah, I believe that's referring to he, um, the

 5 default instructions for -- to prevent the reject claims.

 6      Q.   "We're also working overtime hours for those areas

 7 where additional hours will either reduce the backlog of

 8 work and/or reduce the number of outstanding issues more

 9 quickly".  What kinds of overtime hours are we talking

10 about?  What are these people doing?

11           MS. EVANS:  Objection.  Calls for speculation.

12           THE COURT:  If you know.

13           THE WITNESS:  Usually, overtime is not an unusual

14 course of action in a claims operation.  If you have an

15 inventory that needs to be worked down, you would make a

16 request for and receive overtime.

17      Q    (By Mr. Strumwasser) Do you know what kinds of

18 people in what units were being asked to work overtime

19 during this period?

20      A.   Um, I would, my guess is that it was mostly San

21 Antonio mailroom staff and perhaps some Cypress staff to

22 assist with mailing out some HMO documents.

23      Q.   What Cypress staff was left?

24      A.   Um, at that point we are, our final release of

25 staff in Cypress was September 30 so there was still a
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 1 significant presence at the time.

 2      Q.   The changes to workflow that Mr. Nakashoji refers

 3 to, and you described, are those -- would those be fairly

 4 called changes to the correspondence process?

 5      A.   No.  None of this is related to correspondence

 6 process.

 7      Q.   With respect to the daily calls that you were on

 8 between PHS and Lason, what was discussed?

 9      A.   Typically, a daily call would reference any

10 upcoming limitation of, I mentioned earlier PCCFs, if we

11 were going through some design specifications, um, after

12 implementation, it would be involved to inventory and turn

13 around time.  If there were questions about policies and how

14 to implement them, those types of discussions would be

15 brought up on that daily call.

16      Q.   Was a daily call involved with the criticisms that

17 were emanating from United and PacifiCare during this

18 period?

19           MS. EVANS:  Objection.  Argumentive as to

20 criticism.  I don't know if there was any testimony about

21 criticism.

22           THE COURT:  If you know about what they were

23 discussing.

24           THE WITNESS:  These were calls.  This was a big

25 transition.  This is something we were meeting every day
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 1 working out various details before the transition occurred

 2 and up through the transition and afterwards, so it wasn't a

 3 matter of just suddenly calling a meeting and just, um,

 4 address specific concerns.  It was where those types of

 5 concerns were being raised if they came up during the

 6 transition.

 7      Q    (By Mr. Strumwasser) So the fact that they were

 8 daily calls did not reflect any urgency on part of

 9 PacifiCare or United?

10      A.   On the contrary.  I think it would reflect the

11 amount of urgency that we thought needed to be given to

12 every aspect of the transition.

13      Q.   But it was anticipated urgency; is that right?

14      A.   Yes.  I mean it's a -- it was -- there's a lot of

15 moving parts.  And we needed to make sure that everybody was

16 in sync that was involved in it.

17      Q.   Are you aware of the misrouting of COCCs at any

18 time?

19      A.   I am aware that some COCCs were not able to be

20 located in a timely manner.

21      Q.   During what period?

22      A.   Well, earlier, we talked about 2006.  Um, and in

23 2007 we were monitoring different inventories of COCCs and

24 it's likely that there were some COCCs unaccounted for

25 during that time.
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 1      Q.   When did you first become aware that there were

 2 lost COCCs?

 3      A.   I can't say that lost is the appropriate

 4 terminology.  It's that it just took a while for them to get

 5 to the right place.

 6      Q.   When did you become aware that it was taking a

 7 while for COCCs to get to the right place?

 8      A.   There was times during 2007 when there were some

 9 ques that were building up getting behind, and we needed to

10 communicate the status of those cues to the teams that were

11 responsible for them and make sure that they had resources

12 working towards getting those ques worked.

13      Q.   Which ques did COCCs go into?

14      A.   I don't remember off the top of my head, but it

15 was one of the southwest claims cues.

16      Q.   But I think that you said COCC had it own code;

17 right?

18      A.   The code and the line of business and the, um, the

19 state would roll up to a, what we would call, a profile

20 name, which is just essentially the que, and the que did,

21 the profile name didn't necessarily correspond to the name

22 of the one or more doc types that would be in there.

23      Q.   But there was a single que for California PPO,

24 COCCs?

25      A.   I'm not sure whether we specified specific to PPO
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 1 only because I'm not sure they were applicable to HMO so in

 2 order to err on the -- on the safe side, I believe we had

 3 that team looking at all the COCCs.

 4      Q.   And we are talking here about doc TNAs; right?

 5      A.   Yes.

 6      Q.   And we're talking about COCC, we're talking about

 7 both nonkeyable correspondence; is that right?

 8      A.   That's correct.

 9      Q.   Your responsibility; right?

10      A.   For developing the process for developing those to

11 the que.

12      Q.   To the --

13      A.   To the que.

14      Q.   Correct.  And who were the people who were -- you

15 said a minute ago reports bringing to things to the

16 attention of the responsible people.  Who would have been a

17 responsible person for a COCC California que?

18      A.   That would have fallen within the San Antonio

19 claims organization.

20      Q.   And that meant who?  Who is the owner?

21      A.   That at some point at the time was probably Raynee

22 Andrews.

23      Q.   So I want to make sure I have this right.  The

24 first that at least you learned about the problem with COCCs

25 afraid being delayed in reaching their designation was
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 1 because of the reports about the inventory of COCCs; is that

 2 right?

 3      A.   That's right.

 4      Q.   You never heard that there are problems that were

 5 being reported by members or providers regarding COCCs

 6 having been sent in multiple times?

 7      A.   No.  Not in my recollection.

 8      Q.   Did you know that there was a corrective action

 9 plan for COCCs?

10      A.   Um, I subsequently became aware of that but I was

11 not involved in the corrective action plan.

12      Q.   You weren't aware of it in the '07 '08 period?

13      A.   At the time, being the subject matter expert on

14 Lason DocDNA process, I would routinely get questions from

15 some of the que owners and functional areas on how the

16 process worked.  I would generally provide that information

17 to them and level of detail that was appropriate.

18      Q.   So you think you probably were consulted about the

19 COCC for -- consulted about the CAP or COCC but you don't

20 have any present recollection of being consulted?

21      A.   Was, like I, they were going to consult somebody

22 about the process, it would have been me.

23      Q.   Do you remember an instance when thousands of

24 documents were misrouted to Mexico?

25      A.   No, I'm not familiar with anything in that
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 1 wouldn't apply to, as far as I know, the correspondence

 2 process.

 3      Q.   You were unaware of an instance in which 9,000

 4 documents were misdirected to Mexico?

 5      A.   Mexico is the key word here.  I don't recall

 6 Mexico being involved at all in the process.

 7      Q.   Do you recall an instance in which thousands of

 8 documents were misdirected?

 9      A.   Yes, I do.

10      Q.   About 9,000?  Does that sound familiar?

11      A.   That sounds about right.

12      Q.   What were those documents?

13      A.   There was a situation in which documents that

14 would be coded as non-rework, we discussed earlier, and then

15 subsequently recoded as reworked, would get routed back

16 through the DocDNA system for additional data capture so

17 that we could load those cases into REVA.  And there was a

18 situation in which those records would get locked and the

19 REVA data would never get submitted to us.

20           It impacted about two percent of our total volume

21 over the course of about four months.  And so at this point

22 I accommodated to a large number, although at any given

23 time, we didn't recognize it, because it was such a small

24 amount.  Again, recognizing that, at most, only 20 percent

25 of those would be related to PPO and less than that related
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 1 to California.

 2           Um, but once we did discover it through the

 3 development of some reconciliation reports, we worked with

 4 Lason to get that data unlocked, submitted it to us, and

 5 then proceeded to release those into inventory so they could

 6 get handled, but they were certainly delayed.

 7      Q.   So that was two percent of about 450,000

 8 documents?

 9      A.   Two, well, 10,000 documents per week over four

10 months, about 150, yeah, so something in that range of,

11 without my calculator handy.

12      Q.   Ten thousand documents per week, did you say?

13      A.   No, that was --

14      Q.   Per month?

15      A.   Oh, yeah.  Per week.

16      Q.   Per week.  Four months would be about eight weeks;

17 right?

18      A.   That would be.

19           THE COURT:  Four months is --

20 BY MR. STRUMWASSER:

21      Q.   Excuse me.  Sixteen weeks.  So 160,000 documents;

22 right?

23      A.   Give or take, yes.

24      Q.   So if there were 9,000, that's closer to like six

25 percent?
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 1      A.   I'll give you that.

 2      Q.   Okay.  Now, in general, not just those 9,000, but

 3 just in general, the misdirecting of documents was also

 4 caused by the fact that the DocDNA system did not have a

 5 search function; wasn't it?

 6      A.   Those documents that were considered non-REVA we

 7 did not do additional data capture.  So if one were to try

 8 to go to the system and search for a member ID, it would not

 9 find it, a match on the system.

10      Q.   Okay.  So if, in 2006 I sent in a COCC, not

11 keyable, right, and the document had my name, my membership

12 number or even a claim number on it, that would not have

13 been keyed; right?

14      A.   For non-rework documents that was not the key.

15      Q.   And, therefore, it could not be searched for in

16 DocDNA; right?

17      A.   Not -- well, it was in inventory.

18      Q.   341, your Honor, an e-mail and attachment from

19 Mr. Murray to Ms. Vonderhaar and another recipient dated,

20 um, February 6, '07.  I would say 341 has a top date of

21 February 6, 2007.

22           THE COURT:  This has a confidential designation on

23 it.  Did you want me to hold it?

24           (Exhibit 341 marked for identification.)

25           MS. EVANS:  Yes, your Honor.  Thank you.
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 1           THE COURT:  After this document, let's take a

 2 break again.

 3 BY MR. STRUMWASSER:

 4      Q.   Sure.

 5      A.   I'm familiar with the document.

 6      Q.   This is a document.  This is a memo.  The memo

 7 part is a memo that you sent to Ms. Vonderhaar and Mr. or

 8 Ms. Fitzgerald?

 9      A.   Miss.  Ms. Fitzgerald.

10      Q.   And who is she?

11      A.   She is the director of vendor management who

12 reports to Kelly Varva.

13      Q.   She reports to Kelly Varva?

14      A.   That's correct.

15      Q.   Were you asked to prepare this memo?

16      A.   I believe I was.

17      Q.   By whom?

18      A.   I believe it was from Ellen Vonderhaar.

19      Q.   This is not a routine memo that you would send

20 periodically?

21      A.   No.

22      Q.   In the discovery section you say that "in early

23 January REVA support received examples of images that were

24 in the DocDNA from the reprocessing que, but we have no

25 record of receiving the REVA data that went with the
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 1 images"; that is a January of '07?

 2      A.   2007, yes.

 3      Q.   Was that the first time in January of 2007 was

 4 that the first time that you had discovered the problem of

 5 misdirected documents and DocDNA?

 6      A.   This was the first time we became aware of a

 7 system problem that was preventing the REVA data from being

 8 transmitted to us so that we could create the inventory

 9 record in REVA in order to get those claims worked.

10      Q.   What's the inventory record?

11      A.   Well, as we discussed earlier, when images

12 determined to be a rework-related document, it is additional

13 data entry occurs and then that data is uploaded to REVA.

14 REVA then takes over the distribution process.

15           If we never received the REVA data, REVA would

16 never take over the distribution process and therefore there

17 was no action being taken on the image that was sitting

18 there waiting to be handled.

19      Q.   So when you say "we had no record of receiving the

20 REVA data", that means that there was a record in DocDNA but

21 there was no record in REVA?

22      A.   That's correct.

23      Q.   Who was -- where was the records supposed to have

24 been created?  By what was it supposed to have been created?

25      A.   The data entry function that captures the name and
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 1 claim date -- excuse me -- is then supposed to submit

 2 multiple times per day a -- a data string that we are able

 3 to take and upload into REVA to create inventory records

 4 that are then distributed to the rework teams.  In this

 5 situation, that data was never transmitted to PacifiCare.

 6      Q.   And this is a, I gather from the scope paragraph,

 7 this was the 9,000 that we were talking about?

 8      A.   That's correct.

 9      Q.   And the impact was that the documents were not

10 processed in a timely manner; right?

11      A.   I think there were multiple impacts.  I speak to

12 it here.  Um, we were concerned about some of our impact on

13 our regulatory stacks related to provider disputes and that

14 was the -- the immediate concern is our ability to

15 demonstrate proper turn around time on those types of

16 documents.

17      Q.   So by negatively impacted, you mean we were in

18 violation?

19           MS. EVANS:  Objection.  Calls for a legal

20 conclusion.

21           THE COURT:  Sustained.

22           THE WITNESS:  What the concern was --

23           THE COURT:  There is no --

24           MR. MCDONALD:  There is no pending question.

25           THE WITNESS:  Sorry.
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 1 BY MR. STRUMWASSER:

 2      Q.   What were the consequence other than regulatory of

 3 these delays?

 4      A.   There could be potential interest expense because

 5 we have to hold that original received date that the system

 6 has it, we have it stamped on those documents.  Um, so if --

 7 if internal processes resulted in a delay in processing a

 8 claim that was appropriately processed, interest would

 9 apply.  And potentially penalty.

10      Q.   It is interesting that you took my question to be

11 what would the consequences be for --

12           THE COURT:  All right.  All right.  All right.  I

13 hear an editorial comment.  Not a question.

14 BY MR. STRUMWASSER:

15      Q.   Okay.  What about the consequences for providers?

16      A.   Well, there would be a delay in our ability to

17 respond to their request for us to take action on their

18 claim.

19      Q.   So what would be the impact on them for that, if

20 you know?

21      A.   They may have to send something in again.  They

22 could be, you know, inability for them to balance their

23 accounts.

24      Q.   Increase administrative expenses?

25           MS. EVANS:  Objection.  Calls for speculation.
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 1           THE COURT:  If you know.

 2           THE WITNESS:  I don't have any personal knowledge

 3 of how their expenses are generated.

 4 BY MR. STRUMWASSER:

 5      Q.   Now, if a -- if the provider sends in the claim a

 6 second time, there was some danger that the claim, that the

 7 system wouldn't recognize it as a second claim; is there

 8 not?

 9      A.   When you refer to claim, are you talking about

10 correspondence?

11      Q.   Yes.  Yes.  Correspondence with an attached claim,

12 for example.

13      A.   Um, those records that got loaded into REVA would

14 be able to recognize duplicates but if they didn't get into

15 REVA, it wouldn't recognize the duplicate.

16      Q.   And was there an also instances in which the

17 duplication was identified, the doctor had sent it in a

18 second time because he hadn't received an acknowledgment,

19 for example, and the second claim was rejected because it

20 was a duplicate of the first?

21      A.   I'm not sure I follow your example.  Can you --

22      Q.   Sure.  The system is constructed so that if a

23 provider submits two claims for the same service, the second

24 will be rejected; right?

25      A.   You're talking about our claims production system?
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 1      Q.   Sure.

 2      A.   I'm not too familiar with the night -- I'm sorry.

 3 The RMS PPO duplicate handling process.  I can't speak to

 4 that.

 5      Q.   Okay.  What are the consequences for patients of

 6 this delay?

 7           MS. EVANS:  Objection.  Calls for speculation.

 8 BY MR. STRUMWASSER:

 9      Q.   If you know?

10      A.   In some instances, a patient might get balance

11 billed although they shouldn't if they're with a contracted

12 provider.  If that occurs, then they send in correspondence

13 related to that effect that would get routed to our member

14 service team.

15      Q.   So balance billing means -- go ahead?

16      A.   Balance billing is a doctor basically billing

17 directly to a member but, again, my understanding is a

18 contracted providers aren't supposed to do that but it could

19 be some non-contracted.

20      Q.   And it's -- it is the case that some of these

21 delays were for weeks and months?

22           MS. EVANS:  Objection, your Honor.  Could we get

23 some clarification?  Are you still referring to -- to

24 Exhibit 341?

25
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 1 BY MR. STRUMWASSER:

 2      Q.   Yup.

 3      A.   Yeah, I believe in here we did indicate that this

 4 issue in particular was occurring over the course of four

 5 months.  It was not until January February that year that we

 6 started to actually getting the data going back that far to

 7 infuse it into our system and get those handled.

 8      Q.   In the fifth section, you say that you received

 9 six simple supplemental meta data files with about 10,000

10 records.  Does that include the 9,000 that we talked about?

11      A.   That's correct.

12      Q.   So what are the other thousand?

13      A.   If you reference in the first page it indicates

14 that there is an additional volume occurring each day.

15      Q.   So the 9,000 were really more than 10,000, right?

16      A.   The 9,000 was our initial indication but it was a

17 moving target.

18      Q.   Do you know how many it ultimately was?

19      A.   My recollection, it was somewhere, maybe 10,500 or

20 so.

21      Q.   And when you say that there is an additional 4,000

22 records that still need to be complied, is that in addition

23 to the 10,000?

24      A.   Um, yeah.  That seems to be the case.

25           MR. STRUMWASSER:  Is this a good time?



3283

 1           THE COURT:  All right.  We'll take the afternoon

 2 break.

 3                (Break from 2:50 t0 3:08 p.m.)

 4           Let's go for a while longer though.

 5 BY MR. STRUMWASSER:

 6      Q.   Still for a second, Mr. Murray, 350, your

 7 memorandum to Ms. Vonderhaar, the root causes, first, "most

 8 DocDNA documents are not initially sent to REVA but are

 9 routed from other department ques".  Is that a way, is that

10 a description of how things ought to operate or is that part

11 of the problem?

12      A.   I believe I intended to say first, most of these

13 documents were not initially sent to REVA.

14      Q.   So most of the documents that should have been

15 sent to REVA didn't get sent to REVA; is that right?

16      A.   I believe it's related to this population of

17 documents.

18      Q.   And how would you characterize this population?

19      A.   The ones that got stuck and were not able to make,

20 get the REVA data submitted to us.

21      Q.   Or 2000, exception due to inadequate data.  What

22 is an exception for these purposes?

23      A.   Um, when they need to load a member or claim data,

24 earlier we spoke about a claim number would be the one or a

25 data service and a billed amount would constitute claim
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 1 information.  If it doesn't have that minimum level of data,

 2 it would error out when submitting it to REVA so it needs to

 3 go to an exception que for additional manual research to

 4 occur.

 5      Q.   So until that change was made, and error out

 6 document that was kicked out on an exception did not go to a

 7 special cue saying here is a problem document?

 8      A.   Yes, it would get into a status called REVA error

 9 because it didn't have enough information.  And then Lason

10 staff would go in and do manual lookups into the claim

11 system to try and fill in the missing information.

12      Q.   "If it is determined that the images related to

13 rework need to go the REVA, field updates are performed on

14 the record, and the record is then submitted back to merge

15 with the new day rework images".  Am I correct then that

16 by -- by field update you're saying you add the missing

17 claim number; is that what you mean?

18      A.   No, this is where they would change the document

19 type from when that was a non-rework to a rework doc type

20 and it would route through that additional data entry

21 process.

22      Q.   Okay.  So I'm concerned here because we have a que

23 of documents that somebody once said was a type x where x is

24 not a REVA document.  So I guess my first question is

25 whoever tried to give it to REVA in the first place?  If
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 1 it's the wrong category of documents, why would REVA ever be

 2 kicking it?

 3      A.   I'm not sure your question completely made sense.

 4 Can I --

 5      Q.   No, it happens.  Go ahead.

 6      A.   Can I try?

 7      Q.   Yeah.

 8      A.   There are many legitimate situations in which a

 9 document would go to a non-REVA que and then back to a REVA

10 cue.  COB documentation might be an example.

11      Q.   COB?

12      A.   COB, coordination of benefits, where there is a

13 member flag that needs to be set in order to indicate that

14 COB applies or doesn't apply.  And then once that update is

15 done, then the claim would be routed back through in order

16 for the rework to occur.  So that's an example of something

17 where it's a legitimate reroute, it is a feature of the

18 system and functionality that we built into it.

19           The challenge here was that those that were being

20 routed back into REVA were getting stuck after the data

21 entry point and those records would be locked and not

22 transmitting to us.  It was a technical problem that we

23 needed to get a technical solution to.

24      Q.   What was the technical problem?

25      A.   The records were locking.
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 1      Q.   Why were the records locking?

 2      A.   I'm not familiar with what the solution was that

 3 they had to implement, but what we did do is implement

 4 reconciliation reports that we would run every single day to

 5 make sure that we had a balance between the REVA date of

 6 received and the REVA images that we are expecting data for,

 7 and it would kick off an automated report of the specific

 8 document numbers that were out of balance.

 9      Q.   Was this record locking problem one that was in

10 existence from the day that DocsDNA, DocDNA was -- took over

11 the, um, Cypress mailroom function?

12      A.   Not that we were aware of.  The memos that the

13 date period was August 2006.  That seems to be the case.

14      Q.   Okay.

15      A.   Sorry.

16      Q.   So when you turned it on --

17      A.   Sorry.

18      Q.   When you turned it on, you had a record locking

19 problem but you didn't know it at the time?

20      A.   That's correct because not all of the records were

21 getting locked.  There were some records getting locked and

22 some records not getting locked so it appeared as though we

23 were getting everything that we were supposed to be getting.

24           Um, in retrospect, we should have had that

25 reconciliation report in place at the beginning.  And that
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 1 was certainly something that we learned to do this

 2 particular issue.

 3      Q.   Which records were not getting locked and which

 4 were?

 5      A.   The ones that were, were those that were transfers

 6 or REVA error that didn't quite have enough data.  But it

 7 was not all of them.  I'm not exactly sure which ones were

 8 and which ones weren't.  It was just a subset, so we saw the

 9 REVA, the transfers coming through.  We saw the REVA errors

10 coming through and getting resolved.  But what we didn't

11 recognize that there were some of them that were not coming

12 through.

13      Q.   Okay.  So what I'm hearing is that some of the

14 documents that were rejected by REVA were not going into the

15 REVA exception que; is that right?

16      A.   Not exactly.

17      Q.   Take me the rest of the way.

18      A.   We had acceptance criteria by which we would take

19 the REVA data and end up uploading.  And we establish for

20 Lason here is the minimum data fields that we need in order

21 for REVA to accept the data.  So they had a que on there

22 saying before it got submitted to REVA where those would be

23 researched and missing fields entered, and if they couldn't

24 find it, they had to follow instructions which is enter one

25 dollar as the billed amount, for instance, if it was medical
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 1 record and it didn't have a dollar amount or something that

 2 we had some default dates as well that that couldn't be

 3 found.  So it was in that process where the research was

 4 being done to fill in the missing pieces of information.

 5 And then the transferring of that data over to us in order

 6 to load the REVA case where the locks were occurring.

 7      Q.   Okay.  And so these are actually records that

 8 ought to have gone to REVA, but a filter before REVA

 9 identified them as deficient and put them in a DocsDNA --

10 DocDNA que, exception que; is that right?

11      A.   It was in that unnamed system that we spoke about

12 before that was still within Lason.

13      Q.   Oh.

14      A.   But your understanding is correct.  It's just the

15 name system.

16      Q.   So it never even got into DocDNA?

17      A.   The image was in DocDNA.  The data for us to load

18 it into REVA was not passed over because of the lock.

19      Q.   So the image was there, but the data that that

20 person in India, the two people in India keyed in, was

21 disassociated from the image?

22      A.   It was just never transmitted to us.

23      Q.   Okay.

24      A.   And sorry for all the technical details.

25      Q.   No.
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 1      A.   But it was something that was needed to be

 2 addressed and did impact our process.

 3      Q.   And this is a problem you did not identify until

 4 January of 2007; right?

 5      A.   That's correct.

 6      Q.   Now, earlier you -- well, actually, in this

 7 document you say that one of the things that it has done

 8 when there was an exception was to update the fields and

 9 then resubmit the package back to merge with the new day

10 rework images; right?

11      A.   That's right.

12      Q.   Does that mean that you changed the document type

13 in DocDNA so that it would go to REVA?

14      A.   Not on all of them.  We had the transfers and we

15 had the REVA errors.  The transfers did have a doc type

16 change.  The REVA errors did not, but they needed to fill in

17 the missing information.

18           The point of that sentence was to say that once

19 that was completed, the intention is, for instance, if we

20 got 18 new rework documents just in the door that day, so

21 the transfers in the REVA errors would get inserted along

22 with that file, so there would be two or three more and we

23 could get 21 instead of 28 and it would just come through

24 with the original received date.

25      Q.   You said there were the transfers and the REVA?
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 1      A.   The REVA errors.

 2      Q.   Errors.  The locked to record thing that we just

 3 talked about where the image went that the document, but the

 4 record didn't, that was the REVA error?

 5      A.   That was both of those transfers and REVA errors.

 6 They're two different functions that were causing -- that

 7 were happening at this time.

 8      Q.   And what was the wrong classification of the

 9 document type?  Was that a transfer or a REVA error?

10      A.   Well, a change in the classification is a transfer

11 and earlier I gave an example of a legitimate transfer.

12      Q.   You mean a COC?

13      A.   The COB example.

14      Q.   The COB example.  But the thing that strikes me

15 about the COB example is you got a claim.  The document can

16 get into REVA -- REVA if it has to, and then somebody can

17 notice if there's a -- there's a COB issue to be dealt with.

18 But if there's no claim number on it, then it just can't

19 just get into REVA; right?

20      A.   That's a good example because not all COB

21 documents have a claim.  Some of them are responses to

22 questionnaires.  And so that's why we had to go to a

23 non-rework route first to validate which ones of these are

24 just questionnaires that need to be updated and were done

25 and which ones are those that are responding to a specific
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 1 claim, need to be done, and then transferred to rework.

 2      Q.   Top of page two is 979, "Second, the process of

 3 uploading REVA Data that is routine, and involves several

 4 manual steps.  The REVA Support team generally receives two

 5 data files per day, and occasionally more.  There is a

 6 possibility as weeks and months go by that a file could be

 7 overlooked or handled incorrectly".

 8           So independent of all this DocDNA staff, you are

 9 identifying the possibility that some of these errors arose

10 because the REVA data was fine but somebody just manually

11 forgot to load it; is that right?

12      A.   We wouldn't acknowledge the possibility that that

13 could occur.  And that was a second reason to make sure that

14 we implemented reconciliation reports so it did pop up on a

15 reconciliation report, we could say, wait a second, that, we

16 got that file.  Why didn't we get uploaded?  But the chance

17 is there that if we didn't have reconciliation in place that

18 that certainly could occur.

19      Q.   And in the performance of time, did you determine

20 that, in fact, that files were overlooked and handled

21 incorrectly and not loaded onto REVA?

22      A.   There were times when a day would go by when I

23 would notice a file, but there were none that were

24 significantly outdated where we went back, you know, several

25 weeks or more and found out that, oh, we had the data all
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 1 along.

 2      Q.   Well, that's because you had a reconciliation

 3 report at this time; right?

 4      A.   Not until after this January period.

 5      Q.   Right.  So I'm asking before the reconciliation

 6 report, did it occur that somebody forgot to load files?

 7      A.   Again.  I'll restate.  I was managing the process

 8 very closely but we had members of the team that were

 9 actually performing it so there were some times where I

10 noticed personally that there was a -- a record hadn't

11 gotten updated.  But it was a very close time frame, that

12 day or the next day say, wait, you missed the Thursday file

13 you got to upload that so that's why I had to reconcile to

14 enter the possibility that that could occur.

15      Q.   Because if you hadn't been there, it would still

16 be there; right?

17      A.   Without a reconciliation report, of course the

18 possibility is there.

19      Q.   Okay.  Now, you used the phrase "if a document is

20 not loaded into REVA, then the REVA examiners couldn't

21 access it".  Is this a correct attribution of your

22 testimony?

23      A.   Since REVA was deriving the work for rework, they

24 would have no reason to look at an image that wasn't being

25 handed, essentially qued up for them by REVA.  So what your
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 1 statement was a little incorrect in that they had the

 2 ability to find it, but there was nothing that would have

 3 driven them to do that.

 4      Q.   It would have the ability to find it in DocDNA?

 5      A.   That's correct.

 6      Q.   I thought that DocDNA lacked a search function?

 7      A.   Using a document number, that's how we would find

 8 the documents in DocDNA.

 9      Q.   Okay.  So I got in, so I went to see my doctor and

10 I got a document, a claim that went into DocDNA.  And for

11 one reason or another, it got stuck there.  And I sent the

12 second document in with a claim number.  It gets through to

13 REVA, and the examiner opens it up and says, "Okay, we've

14 got this claim.  I wonder if there's anything stuck in

15 DocDNA".  If the -- and -- and let us assume this is during

16 a period in which your examiners had access to DocDNA, but

17 DocDNA didn't have a search function.  In that situation the

18 examiner would still not be able to find my first piece of

19 paper; right?

20      A.   I'm following your -- your scenario.  And what I

21 would say is that those that did get loaded for REVA data

22 entry, but the REVA data failed to come through, the DocDNA

23 image would have had the member ID and claim number.  And

24 had they done a search for the documents in this particular

25 situation, it could have been found.  But that wasn't
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 1 generally one of their processes to do that, um, when

 2 working a REVA record that was coming through.

 3      Q.   But, Mr. Murray, I thought there was no search

 4 function on DocDNA?

 5      A.   There is a search function.  What I stated is that

 6 those fields aren't entered on non-REVA documents.  So the

 7 REVA documents are -- have additional data entry.  The

 8 non-REVA documents don't get the additional data entry.

 9 They just go straight through a que.

10      Q.   But it's your testimony -- I'm sorry.  Go ahead.

11 Did I cut you off?

12      A.   So if you were to perform a search, you wouldn't

13 find it because the data entry hadn't been done.  That's

14 what I was trying to finish.

15      Q.   So when people have said that there was a problem

16 because DocDNA did not have a search function, it wasn't the

17 absence of a search function.  It was absence of data to

18 search on?

19      A.   That's correct.

20      Q.   Do you know how much it costs to give that search

21 capability to the DocDNA configuration that United --

22           MS. EVANS:  Objection.  Relevance.

23           THE COURT:  Well, you just said the search

24 function wasn't the problem.

25           MR. STRUMWASSER:  Well -- well, I was asking that
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 1 search function more broadly to include whether it is -- I

 2 got a document which I will give you in a second saying how

 3 much it costs, so I think that there, whatever it is, we

 4 know that there was a cost.

 5           THE COURT:  Are you talking what it would cost to

 6 fix it?

 7           MR. STRUMWASSER:  Yeah.  What it would cost to fix

 8 the problem, whatever the problem is.

 9           THE COURT:  I'll allow it.

10           THE WITNESS:  The requirement to do additional

11 data entry on non-REVA documents, I don't think, would have

12 been significant.  And, in fact, it is something that we

13 ended up doing during the 2008 project.

14           MR. STRUMWASSER:  Okay.  I've marked it as 341.

15           THE COURT:  342.

16           MR. STRUMWASSER:  -- two.  PacifiCare Commercial

17 Business Planning and Integration Commercial Advisory

18 Council Meeting October 9, 2007, PAC 0348491.

19           THE COURT:  All right.  That will be marked as

20 Exhibit 342.  It is marked confidential.  I assume you want

21 me to mark that to talk about?

22           (Exhibit 342 marked for identification.)

23           MS. EVANS:  Your Honor, actually, we would like to

24 keep this confidential, your Honor.

25           MR. STRUMWASSER:  We would like to talk about it.
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 1           THE COURT:  Okay.

 2 BY MR. STRUMWASSER:

 3      Q.   Mr. Murray, I'm going to ask you about an entry on

 4 page 8525.

 5      A.   Okay.

 6      Q.   So you see there at the bottom of the table on

 7 8525 there is a reference to DocDNA search ability; right?

 8      A.   I do see that.

 9      Q.   And the status/recent issues is lack of search

10 functionality -- boy, we didn't need that word.  Matching

11 documents not systematic to identifiers.  So the first

12 sentence says that there is no search function; is that

13 right?

14      A.   I'll be honest, not that I haven't been being

15 honest, but I have no recollection of what this particular

16 row on this status report would be referring to.

17           Um, we went from a phase one in August or in

18 July -- pardon me.  We implemented our phase two workflow

19 application in mid October right about the same time as

20 this.  Um, it, that cost may have been associated with the

21 additional workflow functionality, which we did implement.

22 Um, but that was kind of in the plan all along.

23      Q.   Well, let's stay with the column two.  Without

24 reference specifically, do you know who the author of this

25 table was?  And I'll give you a menu to choose from.  Take a
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 1 look at the second page.

 2      A.   I'm trying to look for the section header.

 3      Q.   Yeah.

 4      A.   And I'm not finding it.

 5      Q.   I feel your pain.

 6      A.   Oh.

 7           THE COURT:  Well, let's see.  What about 849?

 8 Okay.  Where do you say?

 9           THE WITNESS:  Page 8510.

10           THE COURT:  8510?

11           THE WITNESS:  That seems to be the header for this

12 particular session unless I'm keeping this --

13           THE COURT:  Ah, yes.

14 BY MR. STRUMWASSER:

15      Q.   Okay.  So without reference to what Ms. Berkel

16 meant by that poor sentence, poor word sentence such as it

17 is, what does the phrase "lack of functionality" mean to you

18 in the general business of information processing?

19      A.   It may be referring to some of the limitations in

20 our phase one roll out that we filled with the phase two

21 roll out shortly after this or right, concurrently with this

22 particular report.

23      Q.   Well, I wasn't really asking you about what it

24 meant here.  I'm asking just what is the phase "lack of

25 search functionality" mean in general?
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 1      A.   In general, an image would be associated with data

 2 that could be searched on such as a member number or claim

 3 number, and this would seem to apply that that was not

 4 available at this time.

 5      Q.   Or it could mean that the program doesn't go out

 6 for searching, period; right?

 7      A.   That's the way it would read, but that's not my

 8 recollection of how the application works.

 9      Q.   Now, to the extent that your prior answer

10 suggested -- suggested that that phrase, that that lack of

11 search functionality was talking about your phase two, I

12 don't see anything in the fourth column, the Q4 goals to

13 suggest that Ms. Berkel knew that the solution was coming;

14 do you?

15      A.   It does implement functionality.

16      Q.   In context, that's what you think it says?

17      A.   We know that there was a cost of doing a phase

18 two.  And that seemed to be about the order of magnitude it

19 would be in and that is something that was approved all

20 along.

21      Q.   You don't think the third sentence in that box,

22 costs, the cost of a single lay claim regarding to billed

23 charges because of missing documents pays for this suggests

24 and advocacy for investing this 10,000?

25      A.   It certainly suggests advocacy.
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 1      Q.   Does that, in turn, suggest to you that maybe this

 2 shouldn't have not yet been made to do it?

 3      A.   No, because we implemented that same week the

 4 phase two.

 5      Q.   I understand you did that but if that were the

 6 case, would you expect to see advocacy in the for to box?

 7           MS. EVANS:  Objection.  It calls for speculation

 8 in this document.

 9           THE COURT:  Sustained.

10 BY MR. STRUMWASSER:

11      Q.   Take a look back at the break, at the page 8510,

12 the -- what do you call this?  The title?

13      A.   The title page.

14      Q.   The title page.  Yeah.  What does PacifiCare

15 reintegration refer to, if you know?

16      A.   Well, at some point, Ms. Berkel's role in the

17 company was an integration lead for PacifiCare.  I can only

18 assume that that was in reference to her role in that

19 capacity.

20      Q.   Well, that would take care of almost all of the

21 letters in reintegration, but not the RE.  To me the

22 reintegration says that it was integrated, it ceased to be

23 and it is being again.  Is that the connotation that you get

24 from reading the prefix?

25           MS. EVANS:  Objection.  Calls for speculation.
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 1           THE COURT:  Sustained.

 2 BY MR. STRUMWASSER:

 3      Q.   So far have you -- have you ever seen that phrase

 4 used in connection with PacifiCare?

 5      A.   No, I haven't.

 6      Q.   Back to 341 for a second.

 7           THE COURT:  The exhibit.

 8           MR. STRUMWASSER:  Yeah, his memo.

 9      Q.   Back on page 3979, under long term resolution we

10 have four bullets here, right?

11      A.   Yes, sir.

12      Q.   The first bullet "REVA Support will maintain

13 monitoring reports of work flowing through the system".  Is

14 that the inventory reporting that you described earlier?

15      A.   Yes.

16      Q.   So as of February 6, 2007, that didn't exist?

17      A.   No, that's not correct.  We -- we had inventory

18 reports and aging reports right from the beginning.

19      Q.   So why is this sentence, bullet phrasing in the

20 future tense?

21      A.   I believe it was an indication that they would

22 take a more active role in communicating those results and

23 escalating when there are departments that perhaps aren't

24 keeping timeliness.

25      Q.   Second bullet, "Target timeframes are being
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 1 established for supplemental keying and resubmission into

 2 REVA Process when transfers occur".  That didn't occur --

 3 exist in February 6, 2007; right?

 4      A.   That's correct.  We didn't have a reconciliation

 5 reporting between the inventory of images and the data we

 6 expected.

 7      Q.   And you didn't have time frames for supplemental

 8 keying and resubmission; right?

 9      A.   Well, we needed to establish a time frame;

10 otherwise, the report would generate false positives.  So

11 you need to provide an adequate amount of time for that

12 additional data entry to occur before it hits the report.

13      Q.   An internal research process is being compiled,

14 that process did not exist on February 6; right?

15      A.   I believe that's referring to those documents that

16 fall into that exception report onto the reconciliation

17 report to immediately get those automatically e-mailed to

18 the vendor so they can research those and figure out why

19 they didn't get released to us.

20      Q.   So --

21      A.   And it did not -- it did not exist before this.

22      Q.   Okay.  And escalation context had not been

23 established for when documents time frames fall out of

24 compliance; right?

25      A.   That's correct.  This was a new research process
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 1 we were establishing.

 2      Q.   And weekly volumes and performance had not get

 3 been reported for business stakeholders; right?

 4      A.   I think that's a little bit of a generalization.

 5 This is specific to the reconciliation and the insuring that

 6 those documents are flowing through appropriately.

 7      Q.   And that process, the reconciliation process that

 8 you just described, had not yet been --

 9      A.   And, again, the taking of a more active role in

10 communicating the status used.

11           MR. STRUMWASSER:  I have another exhibit, your

12 Honor?

13           THE COURT:  I think maybe not.  Unless you think

14 it's a short issue.  I'm overloaded.

15           MR. STRUMWASSER:  I think it is a short.  See how

16 little it is?  But, your Honor's preference are my

17 preferences.

18           THE COURT:  Um, I'm getting a little overloaded.

19 Do you want to do the one more, it's okay.

20           MR. STRUMWASSER:  Okay.

21           I have here an e-mail chain, top date May 30, '08

22 and PAC 0281160.  And I'm going to distribute it in two

23 forms to counsel, unredacted and redacted.  There is a name

24 there that I think might be a patient but we're not sure.

25           THE COURT:  Okay.  And I'll take the unredacted
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 1 one.

 2           MR. STRUMWASSER:  The unredacted.

 3           THE COURT:  Yeah.  I don't need a redacted one.

 4           MR. STRUMWASSER:  I'm sorry.  Say I told you.

 5           THE COURT:  All right.  I'll take the redacted one

 6 and it's 343 at the top dated May 30, 2008.

 7           (Exhibit 343 marked for identification.)

 8           MR. STRUMWASSER:  And, Mr. Murray, here is 343.

 9 It will be in the record and here just in case you need it

10 is the one with the redactions removed.

11           THE COURT:  Any objection to removing the

12 confidential statement on the unredacted copy?

13           MS. EVANS:  No, your Honor.

14           THE COURT:  All right.

15 BY MR. STRUMWASSER:

16      Q.   Okay?

17      A.   Yes.

18      Q.   So we start down on the bottom with a May 30 fax

19 with an ID number; right?

20      A.   Yes.

21      Q.   And that comes from UHG Rightfax.  Who is that?

22      A.   That would be the mailbox that the fax images go

23 to.

24      Q.   All of them company wide?

25      A.   That's not correct.  This is a fax server within
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 1 the company.

 2      Q.   Do you know whose?

 3      A.   I do not know.  I don't know Laura Day who was

 4 working that field.

 5      Q.   Do you know Susan Linde, L-i-n-d-e?

 6      A.   I'm familiar with that name but I'm not recalling

 7 what her role is.

 8      Q.   Okay.  She sends it to Jane Knous, K-n-o-u-s,

 9 Knous.

10      A.   Knous.

11      Q.   And Sarah Mulhern, M-u-l-h-e-r-n, with some

12 copies.  And she says to Ms. Mulhern, "Can you please work

13 your magic?  Can you please work your magic, please?  And

14 get this claim (already submitted twice) entered and

15 processed?"

16           And she tells Jane that she spoke to both Lisa at

17 Doctor's Ambulance and Melissa at Curascript this morning

18 but they said that neither provider uses their -- uses

19 United electronic claim submission.  And they're submitting

20 hard copies to PCC.

21           And to a box, which Ms. Linde -- Linde says --

22 things may have been transitioned to Utah.

23           And then the next step up here is Ms. Knous writes

24 to Ms. -- Ms. Andrews, Mr. Moore, and a James Espinoza and

25 you, um, referring to a claims black hole.  And the note to
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 1 you says "You indicated we are close to a complete document

 2 reconciliation process with Lason, any prelim results we can

 3 look at to make sure we are not misplacing any claims along

 4 the way?"

 5           First of all, do you recognize any of these

 6 transmissions?

 7      A.   I do recognize Ms. Knous's request to me.

 8      Q.   And it came with the paraded with the stuff

 9 underneath; right?

10      A.   It appears to be a new day claim of some kind.

11      Q.   Okay.  Did you respond to this?

12      A.   During this time period, I had been reengaged with

13 this project in the role of my current position of systemic

14 consultant.  And one of the early parts of that project in

15 2008 was to obtain a more robust reporting of those -- of

16 the inventory of nonkeyable correspondence that was scanned

17 by the RMO before it was released into DocDNA.

18           I think Ms. Knous may have been speculating that

19 there was something going on here.  But from what I'm seeing

20 here, this appears to be an HMO new day claim that just

21 needed to get to our Ireland processing center to get

22 processed.

23      Q.   Do you have any information why this claim was

24 submitted twice and apparently disappeared?

25           MS. EVANS:  Objection.  Relevance.  I think it
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 1 relates to the HMO side.

 2           MR. STRUMWASSER:  It is a unified system.  It is

 3 all DocDNA and faxes and things.

 4           THE COURT:  Well, if you know.

 5           THE WITNESS:  From what I'm reading here, it

 6 appears to be a new day claim that was faxed to an internal

 7 contact.  That would not have normally gone through the

 8 correspondence process.  I think Ms. Knous was speculating

 9 that there may be some connection with the work that I was

10 doing related to additional reporting.

11      Q    (By Mr. Strumwasser) So it wouldn't have been

12 yours because it is a new day claim?

13      A.   That's correct.

14      Q.   Now, Ms. Berkel writes to Mr. Sing and Ms.

15 Vonderhaar, "You two need to coordinate on this.  Where is

16 the fax machine that customer service is saying to use and

17 how does it get to claims?"  Do you happen to know the

18 answer to that question?

19      A.   My understanding is that there is a fax server in

20 the San Antonio office.  I am not familiar with the business

21 process that they use to distribute the receipts that they

22 get there.

23      Q.   So you don't know whether it -- it is or is not

24 imaged when the fax comes in?

25      A.   Well, the fax server that they work is an image,
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 1 but it's not in a format that they can't just put it in our

 2 imaging system.

 3      Q.   Does it create tiffs?

 4      A.   It very well might.  But that is a -- much like

 5 the project document we saw earlier that is a full project

 6 to try to create that type of an interface.

 7      Q.   So as far as you know, there is no automatic

 8 process for getting a fax that comes into customer service

 9 into DocDNA?

10      A.   In order for that to happen, they would need to

11 printout an interoffice mail the fax documents so that they

12 would get scanned into the correspondence process.

13      Q.   Okay.  The question was so far as you know, there

14 is no automated process for doing that; right?

15      A.   That is correct.

16      Q.   Do you know if there is an unautomated process?

17      A.   Yes.  The previous response is referring to the

18 unautomated process.

19      Q.   Well you, the previous response said what the

20 non -- unautomated process would have to be.  Does such a

21 process exist?

22      A.   I am not aware of a specific process for customer

23 service fax server documents being transmitted to DocDNA.

24           MR. STRUMWASSER:  I have already overstated my

25 welcome.



3308

 1           THE COURT:  All right.  Anything else?

 2           MR. STRUMWASSER:  Your Honor, nothing.

 3           Yeah.  Can we move in the documents we marked

 4 today?

 5           THE COURT:  Um, I think maybe we should take this

 6 up tomorrow morning after you've had a chance to look and

 7 decide if some of them don't have to go through this

 8 confidential process.

 9           MS. EVANS:  Thank you, your Honor.

10           THE COURT:  Are we going to continue this witness

11 tomorrow morning?

12           MR. STRUMWASSER:  I hope so.

13           THE COURT:  Nine o'clock.

14           MR. STRUMWASSER:  Are you okay with that?

15           MR. MCDONALD:  Maybe we should talk.

16           MR. STRUMWASSER:  Nine o'clock, Mr. Murray?

17           THE COURT:  All right.

18           MS. EVANS:  That's fine.

19           THE COURT:  All right.  Thank you very much.

20           MR. STRUMWASSER:  Thank you very much.

21           THE COURT:  I need the number of pages.

22           THE COURT REPORTER:  175.

23 (Whereupon, at 3:50 p.m. the proceedings were continued to

24 Wednesday, February 3, 2010 at 9:00 a.m.)

25
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 1 Wednesday, February 3, 2010          9:08 o'clock a.m.

 2                        ---o0o---

 3                  P R O C E E D I N G S

 4      THE COURT:  We'll go on the record.  This is

 5 before the Insurance Commissioner of the State of

 6 California in the matter of PacifiCare Life and Health

 7 Insurance Company, OAH Case No. 200901395,

 8 UPA 2007-000.

 9          Today's date is February 3rd, 2010.  Counsel

10 are present.  Respondent is present in the person of

11 Ms. Berkel.

12          And everybody is ready and we had agreed to go

13 through the exhibits.  Now, some of them I have as

14 confidential.  We're not going to make that decision

15 now?

16      MS. EVANS:  Actually, I think we're ready to do

17 that.  Yes, go ahead.

18      THE COURT:  So what I have left is 335, which has

19 been agreed to be confidential.  Any objection to that

20 being admitted?

21      MS. EVANS:  No objection.

22      THE COURT:  That will be admitted.

23          (CDI's Exhibit 335 admitted into evidence)

24      THE COURT:  336, which is also agreed to be

25 confidential, any objection to that?
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 1      MS. EVANS:  No objection.

 2      THE COURT:  That will be admitted.

 3          (CDI's Exhibit 336 admitted into evidence)

 4      THE COURT:  337 has been agreed to be

 5 confidential.  Any objection to that?

 6      MS. EVANS:  No objection.

 7      THE COURT:  That will be entered.

 8          (CDI's Exhibit 337 admitted into evidence)

 9      THE COURT:  338, I think, was a question mark.

10 Yes.  338 is a question mark.

11      MS. EVANS:  We can remove the confidential

12 designation subject to our normal agreement.

13      THE COURT:  And there is no objection to it being

14 entered?

15      MS. EVANS:  No.

16      THE COURT:  So 338 is -- I don't know.  Maybe, Mr.

17 Gee, you can -- 338 is entered.

18          (CDI's Exhibit 338 admitted into evidence)

19      THE COURT:  339?

20      MS. EVANS:  We can remove the confidential

21 designation subject to the same --

22      THE COURT:  You have no objection to it being

23 entered?

24      MS. EVANS:  No objection.

25      THE COURT:  Entered.



3317

 1          (CDI's Exhibit 339 admitted into evidence)

 2      THE COURT:  340?

 3      MS. EVANS:  We can remove the confidential and

 4 have no objection it to being entered.

 5      THE COURT:  Okay.  That will be entered.

 6          (CDI's Exhibit 340 admitted into evidence)

 7      THE COURT:  341?

 8      MS. EVANS:  We can remove the confidential and

 9 have no objection to it being entered.

10      THE COURT:  All right.

11          (CDI's Exhibit 341 admitted into evidence)

12      THE COURT:  And 342?

13      MS. EVANS:  We can remove the confidential and

14 have no objection to it being entered.

15      THE COURT:  All right.  That is entered.

16          (CDI's Exhibit 342 admitted into evidence)

17      THE COURT:  And 343?  That already is redacted.

18      MS. EVANS:  Yes.  So we have no objection to it

19 being entered.

20      THE COURT:  All right.  That will be entered.

21          (CDI's Exhibit 343 admitted into evidence)

22      THE COURT:  I believe that takes care of yours

23 from yesterday.

24      MR. STRUMWASSER:  Yes.  Thank you, your Honor.

25      THE COURT:  So Mr. Sing, you've been previously
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 1 sworn in this matter, so you're still under oath.  But

 2 if you could just come to the stand and repeat your

 3 name and spell it for this court reporter, I'd

 4 appreciate it.  They've been trading names, but I think

 5 it makes it easier.

 6                       MARTIN SING,

 7          called as a witness by the Department,

 8          having been previously duly sworn, was

 9          examined and testified further as

10          hereinafter set forth:

11      THE WITNESS:  Martin Sing, M-A-R-T-I-N, S-I-N-G.

12      THE COURT:  All right.

13         DIRECT EXAMINATION BY MR. GEE (Resumed)

14      MR. GEE:  Q.  Mr. Sing, I'm going to bring you a

15 binder of documents.  This is Exhibits 200 to 250, I

16 think, or 280 [sic].

17          Could you turn to Tab 289.  And take your time

18 to familiarize yourself with the document, but this is

19 the ORS report that we were discussing the last time

20 you were here; is that right?

21      A.  Yes, it is.

22      Q.  And I apologize, I looked at the document

23 earlier this morning.  I noticed the Bates numbers are

24 slightly cut off.  But fortunately, I think the last

25 three or four digits are still there.  So I hope we
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 1 will be able to look at the right page.  It's cut off

 2 in the binder because of the hole punch.

 3      A.  Right.  I'm okay.

 4      Q.  Could you turn to Bates 196605.

 5      MR. KENT:  Note for the record, there apparently

 6 are some pages missing, such as 196606.

 7      MR. GEE:  That may be on your version, but on

 8 ours, I believe it's there.

 9      THE COURT:  Can you show him?

10      MR. GEE:  Do you need an extra copy of our binder?

11          Ron, it's 196605.

12          (Discussion off the record)

13      MR. GEE:  Q.  And Mr. Sing, just to refresh all

14 our memories, ORS reports, among other things, show a

15 snapshot of open work that PLHIC has at a particular

16 time; is that right?

17      A.  ORS reports show a snapshot of all work in

18 customer care that's open.

19      Q.  Including open work?

20      A.  That's right.

21      Q.  And it shows the aging of that open work as

22 well?

23      A.  Yes, it does.

24      Q.  I think the last time we were here, we left

25 off -- I was about to turn to a question about halfway
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 1 down this page.  There's a header, "Open Inventory By

 2 Reason Code."  Could you go through -- I'm interested

 3 in the rows under "Description."

 4          First, let's go to "Claims Paid."  What does

 5 that relate to?

 6      A.  Again, I don't work in the system every day,

 7 so I'll give you my best interpretation of the codes.

 8      Q.  Please.

 9      A.  The description -- and this would be Line 18,

10 I believe -- "Claim Paid" as relates to the description

11 of the actual call reason code.

12          So when an agent goes in, they're documenting

13 the call, and they create the case.  They will

14 designate what that's for.  So in this case, it was

15 "Claim Paid."

16      Q.  Someone calls in to customer service to ask

17 about a paid claim?

18      A.  Somebody will call in and ask a number of

19 questions about a claim.  And this would be the

20 customer care professional's assessment of what the

21 outcome or the answer to that question was.

22          So as an example, I'm a member; I call in.  I

23 have a bill, and I want to know, "Have you received it?

24 What's the status?"

25          And then as our representatives handle that



3321

 1 call and they complete that call, they will code it.

 2 And in this case, they coded it as a claim paid.

 3      Q.  Because the claim was processed and paid?

 4      A.  In the system, yes.

 5      Q.  So it's not necessarily a reflection of the

 6 purpose that the customer called in for?

 7      A.  It's the CCP's understanding of the closure of

 8 that particular case or the outcome of that case.

 9      Q.  And "CCP" is customer care professional?

10      A.  Correct.

11      Q.  And "Claim Denied," I'm assuming, is when the

12 result is that the claim is denied?

13      A.  That's correct.

14      Q.  How about "PacifiCare Risk"?

15      A.  That particular line is a reference to our HMO

16 business, where we have capitated delegated services.

17 So, when that situation representative would have

18 reviewed that particular inquiry and determined that

19 that was a claim that should be paid by PacifiCare.

20      Q.  And I'm assuming "capitated claim" also is HMO

21 business?

22      A.  That's correct.

23      Q.  "COB Needed"?

24      A.  "COB" refers to coordination of benefits.  So

25 it would be -- there's an indication that there may be
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 1 another carrier.  So we're letting the customer know

 2 that, in this particular case, the claim is pending for

 3 additional insurance information.

 4      Q.  Then Line 23, "Additional Info Needed," is

 5 that a broader reason code for information needed?

 6      A.  Yeah.  That would be like a miscellaneous

 7 column for additional information.

 8      Q.  I think I understand what "Provider Disputing

 9 Payment" is.

10          "Non Par Provider"?

11      A.  That is an indication that that particular

12 case was related to a physician that was not contracted

13 with PacifiCare.

14      Q.  Do some of these reasons codes overlap?  And

15 what I mean is:  I'm a customer.  I call in, and I've

16 seen a non-participating provider.  And the result of

17 the call is that the claim is denied.

18          Would I get a check -- would I get a "1" in

19 both of those?

20      A.  If there were multiple reasons for the call,

21 that -- there would be more than one case open.

22      Q.  And "Par Provider," that's where the issue is

23 relating to a PacifiCare participating provider?

24      A.  That's correct.

25      Q.  Not a United?
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 1      A.  No.  That would have been specific to a

 2 PacifiCare contracted provider.

 3      Q.  What about "Balance Bill"?

 4      A.  "Balance Bill" generally indicates that the

 5 representative has determined in communicating with the

 6 member provider that it's a balance bill issue.

 7          So what happens here often is that a member

 8 may have received a bill on a claim that we have

 9 already paid, and they're asking about that particular

10 amount.  So generally that would be a provider balance

11 billing.

12      Q.  And "UCR"?

13      A.  "UCR" is a usual and customary fee.  So we

14 would be communicating that a reduction in payment made

15 was based on usual and customary rates for that

16 particular service.

17      Q.  Then to the right of the descriptions, there

18 are some columns with some other codes, starting with

19 "CC1," "CC2."  Could you tell me what those are?

20      A.  I had to look up the exact reason for those,

21 but that is an indication of product line.

22      Q.  Up above, in the upper left-hand corner under

23 Column A, starting at Row 3, do those codes correspond

24 to the lines of product?

25      A.  There is the key.  So CC1 is our Western
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 1 Region and Southwest HMO member.  CC2, non-HMO member,

 2 is essentially our PPO business.  CC4, Northwest HMO,

 3 which would have been Oregon and Washington at the

 4 time.

 5      Q.  Do any other of these relate to California

 6 PacifiCare PPO business other than CC2?

 7      A.  No.  CC2 is the only one that relates to our

 8 PPO business.

 9      Q.  Thanks.

10      A.  Mm-hmm.

11      MR. GEE:  I have another spreadsheet titled,

12 "Queue Inventory."

13          Can it be marked as 344?

14      THE COURT:  334.

15          (CDI's Exhibit 344 marked for

16           identification)

17      THE COURT:  It's designated confidential.  Can

18 that be removed?

19      MR. KENT:  Let me take a quick look, see what the

20 date of this is.

21      THE COURT:  Sure.  So the top is February 14th,

22 and there's some other dates on here but no year.

23      MR. GEE:  Q.  Mr. Sing, can you identify the year?

24      A.  No, I cannot.

25      Q.  Mr. Sing, do you recognize this document?
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 1      A.  No, I don't.

 2      Q.  On the lower left-hand corner, the last line,

 3 Line 58, you're listed as an owner for the DocDNA queue

 4 for customer care function.  Do you see that?

 5      A.  Yes, I do.

 6      Q.  Do you remember being the owner for that queue

 7 for the customer care function?

 8      A.  I am the owner for the customer care function,

 9 yes.

10      Q.  What were your responsibilities as the owner?

11      A.  As the owner of that particular queue, simply

12 to work the DocDNA work that comes through the queue.

13      Q.  What does that mean, "to work"?

14      A.  Simply stated, it's -- I receive a piece --

15 it's if I receive a piece of physical mail, I would

16 receive it electronically.  And I have a team of folks

17 who work through that queue every day, look at the

18 piece of mail that's coming through DocDNA, determine

19 what action needs to be taken, and then document it in

20 our system and either handle it or route it

21 appropriately.

22      Q.  You do that currently?

23      A.  Yes, that's part of our normal business

24 practice.

25      Q.  And the support you have to help you work the
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 1 DocDNA queue, those are made up of customer care

 2 professionals?

 3      A.  The folks that work the DocDNA queue, I refer

 4 to them as our back-office staff.  And they're folks

 5 that are trained in customer care processes.  And they

 6 do administrative and clerical functions, such as

 7 reviewing correspondence, assessing what action needs

 8 to be taken, and then either handling that, again, or

 9 routing it off to the appropriate area for support.

10      Q.  Do customer care professionals have access to

11 DocDNA?

12      A.  Front line customer care professionals do not

13 access DocDNA.  That is really -- the management of

14 that and support of that is centralized in our back

15 office.

16      Q.  So they don't have access to it?

17      A.  To my knowledge, they don't have access to

18 DocDNA, no.

19      Q.  Did they have access to it in 2006?

20      A.  In 2006, customer care professionals in my

21 responsibility did not have access to DocDNA.

22      Q.  How about FileNET?

23      A.  FileNET is part of the RIMS application, and

24 those individuals -- front line CCP's do have access to

25 FileNET.
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 1      Q.  Did CCPs have access to DocDNA from 2007 to

 2 2009?

 3      MR. KENT:  Asked and answered.

 4      THE COURT:  Overruled.

 5      THE WITNESS:  No.

 6      MR. GEE:  Q.  Under Column A, we have some queues

 7 it appears.  I think I have a sense of what DocDNA

 8 queue is.  Do you know what the ORS transaction queue

 9 is?

10      A.  That would refer to the ORS boxes that are the

11 responsibility of the claims organization.

12      Q.  How did they become the responsibility of the

13 claims organization?  As I remember it, ORS reflects

14 the open cases that customer care receives.  Am I

15 mistaken?

16      MR. KENT:  Misstates the prior testimony.

17      THE COURT:  Well, he asked if he was mistaken.  He

18 can't remember.

19          Do you remember?

20      MR. KENT:  The question is also a little compound

21 and vague.  It started off about, "How does claims have

22 ownership?" or something like that.

23      THE COURT:  Did you understand the question?

24      THE WITNESS:  Maybe you can restate it for me.

25      MR. GEE:  Sure.
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 1      Q.  Am I correct that ORS reflects open cases or

 2 cases that come in to customer care?

 3      A.  ORS -- ORS is a tool that we use to manage

 4 inventory.  So ORS cases generally are cases that are

 5 initiated and established by customer care, yes.

 6      Q.  And you said that ORS transactions were cases

 7 that were the responsibility of claims, right?

 8      A.  That's correct.

 9      Q.  I'm wondering how they become the

10 responsibility of claims?

11      A.  So I'll try and paint a little broader picture

12 of how this works.

13      Q.  Please.

14      A.  So customer care fields, what, 6 million calls

15 per year for PacifiCare.  As those calls come in to

16 customer care, they fall into different categories.  It

17 could be as simple as a benefit call, an eligibility

18 call.  It could be a claim or a claim follow-up.

19          I think we had discussed the process of how we

20 get claims that need to be adjusted into transactions,

21 that kind of thing.

22          This is a reflection of cases that were

23 created within customer care that require transaction

24 follow-up or action, which could be an adjustment to

25 the claim.  It could be a decision on whether or not
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 1 the claim was processed correctly.

 2          So our customer care professionals will take

 3 that, document it, and route that via ORS to that

 4 particular department.  So this is a reflection, and it

 5 breaks down, again, by category, PHS-NICE,

 6 PHS-RIMS, which is our PPO.  Then it breaks it down by

 7 region for our HMO product as well.

 8      Q.  Thank you.  You said you received 6 million

 9 calls per year for PacifiCare.  Is that -- do we know

10 if that's just for PLHIC?

11      A.  No.  That's the world of PacifiCare.

12      Q.  Do you have a sense of the percentages for HMO

13 versus PPO?

14      A.  I could give you a very high-level estimate.

15 PPO is maybe 15 percent of that volume.

16      Q.  The next queue down is ORS Customer Care.

17 What inventory does that relate to?

18      A.  That refers to ORS cases that have been

19 created and are maintained within the customer care

20 organization.  So we didn't route them out to another

21 department.  We manage those within our department.

22      Q.  So those are the responsibility of customer

23 care?

24      A.  That's correct.

25      Q.  And CC2 -- I'm sorry.  I'm looking at Line 23.
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 1 "CC2 Non HMO," that's the PacifiCare PPO business?

 2      A.  That's correct.

 3      Q.  What about the Lason queue?  What inventory is

 4 in that queue?

 5      A.  I really couldn't speak to the Lason queue.

 6      Q.  Do you know what "EDE" stands for?

 7      MR. KENT:  I'm sorry.  Where are you?

 8      MR. GEE:  I'm sorry.  It's Line 32.

 9      THE COURT:  It's right in the middle of the Lason.

10      MR. KENT:  Thank you.

11      THE WITNESS:  Unfortunately, I can't speak to the

12 Lason queues.

13      MR. GEE:  Q.  What about Line 37, "REVA Matching

14 Holds"?  Do you know what that means?

15      A.  I am familiar with REVA.  I can't really speak

16 to REVA matching holds.

17      MR. GEE:  I have another spreadsheet.

18      THE COURT:  Okay.  We're at 345.

19          (CDI's Exhibit 345 marked for

20           identification)

21      MR. GEE:  Titled "Weekly Issue Inventory Report."

22 And it's Bates No. PAC 012250- -- sorry.

23      THE COURT:  Does this one not have a year on it

24 either?

25      MR. GEE:  Unfortunately, I do not see one either.
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 1 I was hoping the witness might be able to help us out.

 2      THE COURT:  There's a confidential designation.

 3 Did you want to take a look at it?

 4      MR. KENT:  My issue is, if this is three or four

 5 years old, we don't have any concern with it.  But if

 6 it's something that's fairly fresh, we do.

 7      THE COURT:  I understand.  I'm going to put a

 8 question mark on it.

 9      MR. GEE:  I garbled that Bates number.  It's

10 PAC 0122590.

11      THE COURT:  Well, we know that it's a week ending

12 10-27 and 11-3.

13      MR. GEE:  Q.  Does that help you out, Mr. Sing, at

14 all?

15      THE COURT:  I've got one of those perpetual

16 calendars.

17      MR. GEE:  Perhaps we could request, for 344 and

18 345, the native format, because a lot of times they

19 will have the full year.

20      THE COURT:  Or maybe you could check it for us,

21 see if you can --

22      MR. KENT:  I'm sure we don't have a problem with

23 the authenticity.  It looks to be our document.

24      MR. GEE:  What I'm referring to, they may actually

25 the dates in the field.  It just doesn't appear because
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 1 of a setting in Excel.

 2      THE COURT:  Maybe you could check because I think

 3 it has more meaning if we know what year it came from.

 4      MR. KENT:  We will, your Honor.

 5      THE COURT:  Okay.  There are some year dates,

 6 though.  Wait a second.  I don't know how this --

 7 relates, but there are some year dates in the back.  Is

 8 that right?  '07?  Is that what I see?  So look at

 9 0122607.

10      MR. GEE:  I see, your Honor.

11      THE COURT:  It says, "This is a commercial only

12 issue.  As of 1/8" -- "1/6/07 PPC to pay for Chicken

13 Pox vaccination."

14      MR. GEE:  The top also has -- I'm looking on

15 Line 3, "As of November 29th, 2007."

16      THE COURT:  So does that help the witness or

17 anybody else figure out what year this might be?

18      THE WITNESS:  It doesn't help me because this

19 isn't a report that is distributed to me.  So I'm not

20 familiar with it.

21      THE COURT:  Okay.  Maybe you can check.  But that

22 might help us a little.

23      MR. GEE:  Q.  So Mr. Sing, do I hear you right?

24 You don't recognize this report?

25      A.  That's correct.
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 1      Q.  On Line 14, I see your name under Column E.

 2 and the "Area" on Line 14 is "CCP Member."  Do you know

 3 what that relates to?

 4      A.  It's -- "CCP" refers to customer care

 5 professional and "Member" refers to member.

 6      Q.  Do you know what "Area" means used in this

 7 report?

 8      A.  Well, as I look at this report, again, which

 9 is not one that's -- that is shared with me, it's under

10 the "Call" section.  And it's broken down into "CCP

11 member," which would be my responsibility.

12      Q.  And it also -- Line 17 is CCP provider, right?

13 And your name is to the right of that?  Do you see

14 that?

15      A.  That's correct.

16      Q.  Are you also responsible for CCP providers?

17      A.  So I believe this designates area of

18 responsibility essentially at the site level.  So that

19 would be accurate, yes.

20      Q.  Under Column K, "Starting Inventory," do you

21 know what that refers to?

22      A.  Not knowing the extract where this data came

23 from, I couldn't answer that question.

24      MR. GEE:  Fair enough.

25          I have a couple more sets of spreadsheets.  I
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 1 promise, your Honor, we're getting to the end of these.

 2 These were documents that were produced to us last

 3 night.  I think I'm going to do these two together.

 4 We'll mark them together.

 5          These are the next two exhibits.

 6      THE COURT:  346 and 347?

 7      MR. GEE:  Yes.

 8      MR. KENT:  Actually, for the record, these

 9 documents were produced quite some time ago.  We

10 reproduced them in a native format so that we could all

11 see them better.

12      THE COURT:  Thank you.  Appreciate that.

13          Then there's confidential designations on both

14 of them.

15      MR. KENT:  Those can come off.

16      THE COURT:  All right.

17          (CDI's Exhibits 346 and 347 marked for

18           identification)

19      MR. GEE:  Mr. Kent, I only received them in a pdf,

20 not a native format.

21      MR. KENT:  I mean, we did it in pdf.  We

22 previously did them in a different format.  It was

23 small, like the other charts you have.

24      THE COURT:  And this chart has a year of 2006 on

25 it; 346 has a year of 2006 on it.  And 347 has a year
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 1 of 2007 on it.

 2      MR. STRUMWASSER:  Your Honor, while the witness is

 3 scanning the documents, the stipulation says we can

 4 request documents in their native format.  "Native"

 5 having the common usage, is the format in which it

 6 exists.  So if it's a spreadsheet, typically it will be

 7 an Excel spreadsheet.  And while we appreciate the

 8 improved typography here, when we request a native file

 9 we would like to have the original version.

10      MR. KENT:  If I misspoke before -- my

11 understanding is they were produced as the original

12 version.  It's just, the problem is the original

13 version has -- when you print it out, has that small

14 print.

15      THE COURT:  Can we not do this on the record?

16          I heard what you said.

17          I heard what you said.

18          If you can't work it out, come back to me.

19      MR. GEE:  And, your Honor, on Exhibit 347, I think

20 it's the fourth page in, it appears to be for 2008.

21      THE COURT:  Thank you.

22      MR. GEE:  It wasn't clear to me if these two go

23 together, but the way it was pdf'd, it was a single

24 document.  So we put them together.  But if the witness

25 tells me they should be separated, we'll do that.
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 1      THE COURT:  All right.  If he recognizes them.

 2          So I don't see a title, though.

 3          All right.  So 346 is the 2006 spreadsheet.

 4 And 347 has both '07 and '08.

 5      MR. GEE:  And Exhibit 346 is Bates numbered

 6 PAC 0777877.

 7      THE COURT:  Can the confidential designation be

 8 taken off of that one?

 9      MR. KENT:  Yes.

10      THE COURT:  And 347?

11      MR. KENT:  Yes.

12      MR. GEE:  And the Bates on 347 is PAC 00777380.

13      Q.  Mr. Sing, do you recognize -- let's start with

14 346.

15      A.  That's the one ending in 877?

16      Q.  Yes.

17      A.  Okay.

18      Q.  Do you recognize this document?

19      A.  Yes, I do.

20      Q.  What is it?

21      A.  This is a -- what we refer to as a performance

22 or a metric report.  And it is compiled monthly,

23 quarterly, and then annually.  And it's a record of

24 incoming volume to the customer care center.

25      Q.  This document, Exhibit 346, reflects both
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 1 monthly and quarterly numbers?

 2      A.  And that's the document ending in 880?

 3      Q.  I'm sorry.  8877.

 4      A.  Oh, still 8877?  Yes, compiled monthly, and

 5 then it provides quarterly roll-up and then annual

 6 roll-up.

 7      Q.  Mr. Sing, we've been giving the witness a pen

 8 to write the exhibit numbers as we --

 9      A.  Oh, I have a pen.

10      Q.  Feel free to write on it, to help us out -- to

11 help me out.

12      A.  This was exhibit number?

13      Q.  346.  It's the one with Bates 877.

14          And the next one is 347.

15          So 346 is a metric report for 2006, right?

16      A.  An incoming call metric report, yes.

17      Q.  And 347 is an incoming call metric report for

18 2007 and 2008?

19      A.  Yes, it is.

20      Q.  Should these two -- 2007, 2008 -- be stapled

21 together, or should we separate them?

22      A.  I don't think it matters.

23      THE COURT:  Let's keep them together.

24      MR. GEE:  That's fine.

25      Q.  Let's work from Exhibit 347 because I think
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 1 the print is a little easier to read.

 2      A.  Okay.

 3      Q.  What does -- under "Member," we have some

 4 terms.  What does "Deferred" mean?

 5      A.  "Deferred" would be an indication of calls

 6 that received a busy signal.

 7      Q.  That a customer received a busy signal?

 8      A.  Correct.

 9      Q.  There's a way to measure that?

10      A.  There is, yes.

11      Q.  And "Calls in IVR," what is that?

12      A.  Calls -- so I'll give you a little bit of a

13 picture of how this works.

14          So really our call delivery process is

15 probably broken up into four pieces.  The first piece

16 is really an entry into the company.  So you dial an

17 800 number; it may come through AT&T, MCI or whoever.

18          Once that call comes into through that 800

19 number, it hits an interactive voice response

20 application that essentially determines who the caller

21 is, either through voice or digital input, and then

22 offers them a number of options.

23          So it's primarily designed to identify who you

24 are, why you're calling, what product are you on, so

25 that we can get that call to the right person.  So when
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 1 we talk about calls in the IVR, those are calls that

 2 actually hit the stage in processing where you're

 3 receiving those prompt requests.

 4      Q.  Some calls don't go through IVR?

 5      A.  Actually, all calls go through the IVR.

 6      Q.  So it's fair to read this line, the numbers to

 7 the right of the calls in IVR, as just the total number

 8 of calls that came in through customer care?

 9      A.  That's correct.

10      Q.  How about "IVR Utilization"?

11      A.  That is a reference to the number of calls

12 that actually self-serve in the IVR.

13      Q.  It's given as a percentage?

14      A.  That's correct.

15      Q.  What about "Abandoned"?

16      A.  Abandoned calls are callers -- once they've

17 been delivered to the call center -- so that's another

18 phase of delivery -- have been delivered to the call

19 center who are on hold who actually hang up before they

20 reach a representative.

21      Q.  And "Percent Outsourced"?

22      A.  This is in reference to -- I believe in my

23 prior testimony I shared with you an outsource vendor

24 that we use in partnership.  That's a number that

25 indicates the percentage of calls that were handled
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 1 through our vendor service.

 2      Q.  For member calls, what vendor did you use for

 3 outsourcing?

 4      A.  West Corporation.  And the call center is in

 5 Huntsville, Alabama.

 6      Q.  That was for members?  I thought that was only

 7 for providers.

 8      A.  And again -- I believe this was in my prior

 9 testimony -- in 2002-2003, we started partnering with

10 West Corporation.  In '06, '07 and '08 and actually

11 most of '09, we shared member and provider calls with

12 that center.

13      Q.  Just so I'm clear, PacifiCare members call in

14 to customer care, and they get -- today, and they get

15 either Huntsville or San Antonio?

16      A.  Today, if a member calls in, they're going to

17 reach San Antonio.  Member calls are handled in

18 San Antonio, Texas today.

19      Q.  In 2007, though, it was Huntsville or San

20 Antonio?

21      A.  That's correct.

22      Q.  Anywhere else?

23      A.  2007, we had a Phoenix call center as well.

24 So they were a subset of calls that would have been --

25 or could have been handled in Phoenix.
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 1      Q.  When did the Huntsville call center start

 2 receiving PacifiCare member calls?

 3      A.  Again, we started our partnership with West

 4 Corporation back in 2002.  And at that time, they would

 5 have been -- and I can't speak to percentages, that was

 6 so long ago.  But they would have been supporting

 7 member and provider calls at that point.

 8      Q.  So starting 2002?

 9      A.  That's correct.

10      Q.  When did Huntsville begin receiving provider

11 calls?

12      A.  Again, Huntsville has always received some

13 provider calls.  Today, they are a provider-only call

14 center.

15      Q.  That began in, I believe you testified, 2009?

16      A.  Correct.  We completed the separation in

17 October '09.

18      Q.  Back to 347, what does "Percentage in 30

19 Sec (Cust STD 80 percent)" -- what does that refer to?

20      A.  Our internal goal for response time for a

21 member calls is 80 percent of those calls handled

22 within -- or answered within 30 seconds.

23      Q.  And "Percent in 90 Sec (Prov STD 65 percent)"?

24      A.  Yeah.  Essentially, in this report, they break

25 it down into two different categories.  The second one
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 1 is really in reference to our member internal goal -- I

 2 mean, our provider internal goal, excuse me, which is

 3 65 percent of all provider calls handled within 90

 4 seconds.

 5      THE COURT:  Handled or answered?

 6      THE WITNESS:  Answered, sorry.

 7      MR. GEE:  Q.  So that is really a provider metric?

 8      A.  Yes.  And if you look at the next page, which

 9 is "Provider," it's just -- they're using the same

10 format and writing the numbers out, but that is in

11 reference to a provider standard, not a member

12 standard.

13      Q.  But the percentages are different.  For

14 example, January '07, under the member page, it's 84.9,

15 and on the provider page it's 74.0.

16      A.  Correct.

17      Q.  Why the discrepancy?

18      A.  It's a different measure.  It's a different

19 calculation.

20      Q.  I'm sorry.  I'm misunderstanding.  On the

21 member page, the "Percent in 90 Sec (Prov STD 65

22 percent)," what does that 84.9 percent refer to?

23      A.  It means that 84.9 percent of -- and again,

24 this was not a member goal.  It's just that they use

25 the same format and push the numbers through on the
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 1 calculations.

 2          But what it means is that 84.9 percent of

 3 calls -- of member calls were handled within 90

 4 seconds.

 5      Q.  The parentheses is what's throwing me off.

 6      A.  That's just a statement of the goal.

 7      Q.  Under "Production," what does "AHT" stand for?

 8      A.  "AHT" refers to the average length of time it

 9 takes for one of our customer care professionals to

10 handle the call in seconds.

11      Q.  And "Call Quality"?

12      A.  That refers to our internal quality measure.

13 So we've discussed this before, too.  We randomly

14 record calls.  Those calls are scored using a system

15 that determines professionalism, accuracy, and so

16 forth.  And that is the result of that process.

17      Q.  These are calls that are recorded and listened

18 to by quality auditors; is that right?

19      A.  That's correct.

20      Q.  Quality auditors are internal PacifiCare or

21 United people?

22      A.  Yes.  Quality auditors are internal employees

23 that report in to a centralized calling team.

24      Q.  Are customer surveys ever taken to determine

25 call quality?
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 1      A.  Customer surveys are offered.  It's a pre-call

 2 option and a post-call survey.  Those numbers are not

 3 represented in this document.

 4      Q.  Are there some documents that do reflect

 5 customer surveys?

 6      A.  Yeah.  Member satisfaction is absolutely

 7 critical in our organization.  So we track that every

 8 day.

 9      Q.  What about executive complaints?  What are

10 those?

11      A.  Executive complaints are complaints that you

12 have come directly to executives in our company and

13 then may be routed through consumer affairs or into

14 customer care for response.

15      Q.  How do those complaints come to the

16 executives?

17      MR. KENT:  No foundation.

18      THE COURT:  Do you know?

19      THE WITNESS:  Based on my experience?

20      THE COURT:  Sure.

21      THE WITNESS:  A letter or phone call directly to

22 an executive.

23      MR. GEE:  Q.  Were there any call centers that

24 were taking calls in 2005 or 2006 that are not taking

25 calls today for PacifiCare PPO?
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 1      A.  In 2005 and 2006?

 2      Q.  Yes.

 3      A.  Yes.

 4      Q.  What were they?

 5      A.  Phoenix, Arizona; Cypress, California; and I

 6 believe that's it.

 7      Q.  When did Phoenix stop taking calls?

 8      A.  Phoenix, again, I'm really stretching my

 9 recollection here, but I believe we stopped delivering

10 PacifiCare calls to Phoenix in late 2008.

11      Q.  Do you know why?

12      A.  The customer care population there was very

13 small.  Call volume was very small.  And it just -- it

14 was business that could be handled as effectively in

15 our San Antonio operation.

16      Q.  So they went to San Antonio?  The calls were

17 directed to San Antonio?

18      A.  That's correct.

19      Q.  An Cypress stopped taking calls in 2006?

20      A.  Yes, it would have been May-June 2006.

21      Q.  Because they shut down the Cypress office?

22      A.  I don't believe the Cypress office was shut

23 down.  I think it's still there.  But the incoming call

24 and back-office work that was being done in Cypress was

25 moved to San Antonio.
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 1      Q.  How many customer care professionals are in

 2 Cypress today?

 3      A.  None reporting to me that I'm aware of.

 4      Q.  And I remember the last time you were here,

 5 you started to tell me the 1-800 number that customers

 6 call in to.  And I stopped you because I didn't think I

 7 wanted it.  But I am interested in it.  Do you have

 8 that number handy?

 9      A.  Do I get a prize for remembering?

10          The PPO Member 800 number, I believe, is

11 866/316-977- --

12      Q.  -- -6?

13      A.  -- -6.  Thank you.

14      Q.  Is it 319-9776?

15      A.  316.

16      Q.  316.  Okay.  And that's the 1-800 number

17 today?

18      A.  Yes, it is.

19      Q.  And was that the 800 number in 2006?

20      A.  That has been the PPO 800 number since 2002.

21      Q.  Mr. Sing, your counsel has designated you as

22 the person most knowledgeable about call center

23 operations.  Do you believe that to be the case?

24      A.  Yes.

25      Q.  And by "call centers," I'm referring to
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 1 PacifiCare PPO call centers.  Is that still the case.

 2      A.  Yes.

 3      Q.  What are your specific duties with respect to

 4 call centers that service PPO -- PacifiCare PPO

 5 business?

 6      A.  My responsibilities?  Well, primarily, I

 7 manage the customer care site in San Antonio, which

 8 includes ownership of all performance metrics, good and

 9 bad, ensuring that the technology, tools, and training

10 is available to our front line agents so that they can

11 be as successful as possible in supporting our

12 department, our customers, and really working with our

13 work force, network operations, planning, to ensure

14 that our staffing is adequate to support incoming call

15 volumes.

16      Q.  As part of your responsibilities, do customer

17 complaints ever get escalated to you?

18      A.  Yes, they do.

19      Q.  How does a complaint get to your level?  I

20 remember from last time, you said that it's -- starts

21 with a customer care professional.  What happens if the

22 customer care professional can't resolve the complaint?

23      A.  So there's a series of steps that a front line

24 agent would take.  If it's a customer -- if it's a

25 member or provider call that escalates beyond their
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 1 ability to service effectively, the first stop would be

 2 utilizing what we refer to as subject matter experts.

 3 And those are individuals who have additional training,

 4 are probably on path to supervisory opportunities.

 5          And they're available by a similar process,

 6 where they're in a queue, and a representative can pick

 7 up a phone and call and bring that particular issue to

 8 a subject matter expert.

 9          If that individual is unable to support that

10 call -- and the majority of them they can -- but if it

11 escalates beyond that, then it would go to a

12 supervisor, who similarly are available by an

13 internal -- we call it a supervisor escalation queue.

14          And then if the supervisor is unable to handle

15 that, it would go to our business managers.  And our

16 business managers support six teams or six supervisors,

17 probably up to 150 employees.

18          And if it can't be resolved at that level,

19 then it comes to me.  But I'd like to say I resolve 100

20 percent of those that come to me.

21          And if it's something that I can't support or

22 I can't resolve, then it would go to my boss, Sue

23 Edberg.

24      Q.  And you supervise the subject matter experts?

25      A.  They report in to my organization.  The
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 1 subject matter experts are supervised by, essentially,

 2 a supervisor.

 3      Q.  How many subject matter experts are there?

 4      A.  We have ten in San Antonio and two that are

 5 dedicated to our PPO plans.

 6      Q.  The supervisors, how many supervisors are

 7 there handling PacifiCare PPO?

 8      A.  We have one supervisor handling PacifiCare

 9 PPO.

10      Q.  What's that person's names?

11      A.  Linda Johnson.

12      THE COURT:  Believe it or not, there's probably

13 more than one way to spell "Johnson."

14      THE WITNESS:  J-O-H-N-S-O-N.

15      THE COURT:  The standard way.

16      THE WITNESS:  Yes.  The right way.

17      MR. GEE:  Q.  And business manager, how many

18 business managers are there?

19      A.  I have two business managers.

20      Q.  And their names?

21      A.  Jessica, J-E-S-S-I-C-A, Cantu, C-A-N-T-U.  And

22 she is the business manager over the PacifiCare

23 products.

24          And Stacy, no E, S-T-A-C-Y, Bullington,

25 B-U-L-L-I-N-G-T-O-N.  And she's the business manager
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 1 over UnitedHealthcare products in San Antonio.

 2      Q.  Do you have a sense today, as of today, how

 3 many complaints get escalated to you?  Let's do it on a

 4 monthly basis.

 5      A.  Complaints that actually reach my level, maybe

 6 two per month.

 7      Q.  What about in 2008?

 8      A.  Individual member complaints, probably

 9 similar.  I don't recall specifically how many in 2008.

10      Q.  What about group member complaints?

11      A.  I'm sorry?  Group?

12      Q.  Group member complaints?

13      A.  So employer group complaints?

14      Q.  Yes.

15      A.  Employer group complaints are slightly

16 different.  And that generally occurs when we have a

17 group that is experiencing, maybe, a wide variety of

18 concerns.  So those are not frequent, but they do

19 happen.  So I don't even think that's a monthly number.

20          You know, we have group issues that escalate

21 to me where I have to really determine what we need to

22 do to resolve that and address that level of concern.

23 That's probably something that -- I mean, it happens,

24 but it happens infrequently.

25      Q.  What about provider complaints, still in 2008?
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 1      A.  Provider complaints that come to my desk, very

 2 few, if any.

 3      Q.  How about 2007, starting with member

 4 complaints?

 5      A.  I couldn't give you an exact number.  I could

 6 tell you, similarly, with individual member complaints

 7 escalated to me, infrequent, similar to today.

 8          Employer group complaints, again, infrequent,

 9 but they occurred back in '07, just as they do today.

10          Provider complaints, probably today, the same

11 thing, very few, if any.  Provider complaints generally

12 follow a different path.

13      Q.  Was that the case for 2006 as well, not much

14 different than today?

15      A.  Yes, that would be correct.

16      Q.  You said that provider complaints follow a

17 different path.  You meant a different path of

18 escalation?

19      A.  Well, concerns for different reasons.  If this

20 is a provider who is not receiving service from one of

21 our representatives -- which obviously doesn't happen

22 today because we handle all the member calls -- then,

23 yes, that would come in to my attention.  But there are

24 other types of complaints, like contractual

25 disagreements, that are really outside of call center
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 1 responsibility.

 2      Q.  What happens if a provider calls the call

 3 center with one of those complaints?

 4      A.  Our representative would send that issue to

 5 the appropriate network or network manager outside of

 6 customer care.

 7      Q.  So you have no -- do you have responsibility

 8 for -- any responsibility for the Huntsville call

 9 center operation?

10      A.  Today?

11      Q.  Yes.

12      A.  I do not.

13      Q.  Have you ever had responsibility for the

14 Huntsville --

15      A.  Yes, I have.

16      Q.  When?

17      A.  2006 through 2008.

18      Q.  That was when it was handling member calls?

19      A.  That was when it was handling member and

20 provider calls, correct.

21      Q.  So at some point, you had responsibility over

22 provider calls, right, from 2006 to 2008?

23      A.  That's correct.

24      Q.  What was the escalation process during that

25 period, the process that the complaint gets to your
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 1 level?

 2      A.  For providers?

 3      Q.  Yes, I'm sorry.

 4      A.  Very similar to member.  It starts at the

 5 front line, works up through the chain.  Then, if it

 6 escalates beyond manager, then it would come to me.

 7      MR. GEE:  Your Honor, now would not be a bad time

 8 to break, if you would like.

 9      THE COURT:  All right.  Take the morning break

10          (Recess taken)

11      THE COURT:  All right.  Go ahead.

12      MR. GEE:  Q.  Mr. Sing, could you go back to the

13 binder in front of you and turn to Tab 287.  It's a

14 March 14th, 2008 e-mail -- it's an e-mail chain with

15 that as the top date.

16      THE COURT:  3/14/08?

17      MR. GEE:  Yes.

18      Q.  Do you remember discussing this e-mail the

19 last time you were here, Mr. Sing?

20      A.  Yes, I do.

21      Q.  And I asked you some questions about

22 Mr. Auerbach's e-mail, which appears on the first page,

23 a little more than halfway down the page.  Do you

24 remember that?

25      A.  This is --
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 1      MR. KENT:  Do you want to take a moment?

 2      THE WITNESS:  286?

 3      MR. GEE:  287.  Take as much time as you need to

 4 review the document.

 5      THE WITNESS:  Okay.

 6      MR. GEE:  Q.  And I asked you some questions about

 7 Mr. Auerbach's e-mail, and he had asked you to brief

 8 Ms. Berkel about offshore remediation activities.  But

 9 you didn't remember what these offshore remediation

10 activities were.

11          Since you were here last, have you made any

12 effort to determine what "UeS termination" means?

13          And "UeS" is capital "U," lower case "e,"

14 capital "S."

15      A.  I have had a chance to review this in more

16 detail.

17          So I believe Steve Auerbach has a couple

18 things he's asking about here.  "Call monitoring via

19 UeS," I believe he's referring to our United Experience

20 Survey, which is a member satisfaction survey.  It

21 wasn't really applicable to providers at that time.

22          "Termination," I'm really not sure what he was

23 referring to in terms of "termination."  It may have

24 been underperforming representatives, possibly, because

25 he does say "termination/remediation."
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 1      Q.  I see.  I may be reading this wrong.  It's

 2 "UeS," and then "termination/remediation"?

 3      A.  Correct.  The "Live Adjust Pilot," Steve was

 4 referring to a UnitedHealthcare project, not a

 5 PacifiCare project.  It wasn't really applicable.

 6          And "Onshore Realignment," Steve was referring

 7 to our ongoing efforts to move our offshore PacifiCare

 8 provider service back into our domestic sites.

 9      Q.  And what about "New Service Model"?

10      A.  I'm not sure what Steve was referring to, "New

11 Service Model."

12      Q.  Mr. Auerbach was asking you to brief

13 Ms. Berkel about these activities?

14      A.  Yes, he was.

15      Q.  And the last time you were here, I believe you

16 said that Ms. Berkel has no responsibility over United

17 activities.  Do you remember that?

18      A.  That's correct.

19      Q.  Do you know why Mr. Auerbach would ask you to

20 brief Ms. Berkel about United activities?

21      A.  I don't believe that Steve was asking me to

22 brief her on UnitedHealthcare activities.

23          I believe that Steve had a number of items,

24 and, as I would read through the entire e-mail, there

25 was items that he was addressing that were
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 1 UnitedHealthcare specific, some that had some

 2 PacifiCare relevance.  So I think it was really a mixed

 3 bag of things, and Steve was asking me to bring Sue up

 4 to speed, I think, primarily on our efforts on moving

 5 provider calls back to our domestic sites.

 6      Q.  When was the last time you spoke with

 7 Mr. Auerbach?

 8      A.  Probably in March 2008.

 9      Q.  And sitting here today, do you remember

10 briefing Ms. Berkel about these offshore remediation

11 activities?

12      A.  I recall having conversations with Sue.

13 Again, I don't recall this specific memo, but Sue and I

14 have had conversations about processes and things of

15 that nature in the past.

16      MR. GEE:  I have a document titled "PacifiCare

17 Corrective Action Plan"; Bates PAC 10678.

18          May it be marked as the next?

19      THE COURT:  Yes, it's 348.

20          (CDI's Exhibit 348 marked for

21           identification)

22      THE COURT:  Has a confidential designation.

23      MR. KENT:  You can remove the confidential stamp.

24      THE COURT:  And there is a "Last Update 3/20/07"

25 in the corner.
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 1      MR. GEE:  Q.  Let me know when you're finished

 2 reviewing this, Mr. Sing.

 3      A.  Okay.

 4      Q.  Do you remember this document?

 5      A.  I don't specifically recall this document.

 6 But I do know I was involved in reviewing customer care

 7 practices.

 8      Q.  And according to this document, you are one of

 9 the work group participants for Issue 1, right?

10      A.  That's correct.

11      Q.  What were your responsibilities as a work

12 group participant?

13      A.  My responsibility was to ensure that the

14 customer care process related to this work flow was

15 clearly defined and was working appropriately.

16      Q.  And around the time of this CAP, was the

17 process working properly?

18      A.  As I recall, the customer care process of

19 receiving information from members and tracking it

20 through to the designated departments was working

21 appropriately.

22      Q.  Could you review the issue description for

23 Issue No. 1.

24      A.  Okay.

25      Q.  Could you just summarize what you remember the
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 1 issue being with respect to the Issue 1, "Lack of

 2 consistent process to store/retrieve member COCCs"?

 3      A.  I can speak specifically to the customer care

 4 process and what's being referred to in this particular

 5 description.

 6      Q.  Please.

 7      A.  So the process of receiving -- and it applies

 8 to COCCs and other correspondence that may come in to

 9 customer care.

10          The process of receiving that information,

11 making sure it's documented and that it gets through to

12 the appropriate work queue for follow-up was really the

13 piece that needed to be reviewed within customer care

14 to ensure that it was working appropriately and that

15 the work queues that had been set up to deliver this

16 information were going to the correct departments.

17          So my responsibility in this particular

18 situation was making sure we had consistent processes

19 and the processes that we had in place were in fact

20 working effectively from a customer care perspective.

21      Q.  What was the process during the time of this

22 CAP from the customer care side of it?

23      A.  So the process was to -- assisting members or

24 providers in sending information directly to customer

25 care.
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 1          So an example would be, I sent my claim in.

 2 My representative doesn't show that we received that.

 3 The provider may say, "This is the second time I've

 4 sent it."  And in order to expedite the handling of

 5 that, which we would consider, for example, not a

 6 first-day claim, we set up processes that were -- where

 7 a provider could fax that in to customer care.  We

 8 could document receipt of that and then deliver that

 9 to -- in that case, it would be transactions for

10 handling and follow-up.

11          So it was really a process to receive that

12 information, document it so that there is a record of

13 it, and then transfer that to another department for

14 follow-up.

15      Q.  Where does it get documented?

16      A.  It was documented in the IDT ORS system.

17      Q.  And then routed to -- take, for example, COCC,

18 that, in your example, a provider says, "I've sent this

19 in a number of times."  The customer care professional

20 says to the provider that -- gives the provider a fax

21 number to fax in to COCC.  And the provider does.  The

22 customer care professional receives that fax

23 personally?

24      MR. KENT:  Misstates the prior testimony.

25      THE COURT:  I'm not sure.
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 1      THE WITNESS:  No.

 2      MR. GEE:  Q.  Who receives it?

 3      A.  It's received -- I think, as I explained our

 4 back office set-up before, those come in to a right fax

 5 process.  And that is managed by a back-office team who

 6 reviews that information, documents it in the system,

 7 and then forwards it on to the appropriate department.

 8          So using your example of a COCC -- which

 9 generally would not come in from a provider, it would

10 come from a member -- they would document that in

11 IDT ORS.

12          So I receive that, document it under the

13 member record, "Received COCC," refer it to

14 transactions for follow-up.

15          And whether it was a claim that was waiting or

16 denied or just an update of the member's record, that

17 particular update occurs within a department outside of

18 customer care.

19      Q.  And how does it get routed to claims?  Is it

20 a -- through a system, or is it just put it in a mail

21 out-box and it gets hand delivered to claims?

22      A.  No.  We really don't deal with paper.  It's

23 all electronic.  Whether it's a pdf file or an image,

24 it's forwarded over to the receiving department for

25 follow-up.
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 1      Q.  Through what system?

 2      A.  IDT ORS is the system, and then that work goes

 3 into an ORS queue.

 4      Q.  What happens if the claim for which PacifiCare

 5 is requesting a COCC, what happens if that claim is

 6 closed?

 7      A.  You might need to define what -- in relation

 8 to a COCC?  Or --

 9      Q.  Yes.  We've seen EOBs in which -- that

10 informed the member that the claim has been closed

11 because PacifiCare is requesting additional

12 information.

13      A.  Okay.

14      Q.  And then the member calls in to customer care

15 and then faxes in to the back office his or her COCC.

16 Can it follow through the same process, through ORS and

17 IDT, if the claim has already been closed?

18      MR. KENT:  Vague, incomplete --

19      THE WITNESS:  Absolutely.

20      MR. KENT:  -- hypothetical.

21      THE COURT:  If he knows.  And he seems to, so....

22      THE WITNESS:  Simply because a claim is closed

23 doesn't mean that it can't be opened, reviewed, and

24 adjusted.

25      MR. GEE:  Q.  Around the time of this corrective
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 1 action plan, do you remember hearing complaints from

 2 members that they had called the call center a number

 3 of times and faxed their COCCs in a number of times but

 4 those COCCs were still on in PacifiCare's system?

 5      A.  So a number of complaints, I think there were

 6 concerns regarding the COCC process, which is why there

 7 was a plan put in place to understand the processes and

 8 correct them where they were deficient.

 9          So yeah, I would say there was a heightened

10 sense of awareness around COCC processing.

11      Q.  Did you hear of an increase in member

12 complaints about this particular issue?

13      A.  So COCC processes -- and I would say even

14 before acquisition -- were somewhat problematic.  So I

15 don't know that there was a heightened concern about

16 COCC processes but really an ongoing effort to

17 improve not only processing of COCC stuff that came

18 through customer care and other departments but just

19 general inventory management.

20      Q.  Were you a member of any work groups for

21 corrective action plans about COCC processes before the

22 acquisition?

23      A.  Was I a member of a team remediating COCC

24 processes?

25      Q.  Yes.
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 1      A.  Prior to the acquisition?  No.

 2      Q.  Do you know of any corrective action plans

 3 about COCC processes before the acquisition?

 4      A.  Again, there were ongoing efforts to improve

 5 processes overall.  I don't know if we referred to them

 6 as remediation plans or simply process improvement. So

 7 not specifically involved in the remediation team.

 8      Q.  A customer complaint about having sent in COCC

 9 a number of times, would that be -- is that an issue

10 that can be tracked in IDT using the reason codes?

11      A.  Yes.

12      Q.  What would be the reason code that it would be

13 classified under?

14      A.  So there's not a COCC reason code.  It would

15 most likely fall under member claims as a call

16 classification.

17      Q.  That would be the reason code?

18      A.  Yeah, maybe "claim denied" or "claim pending,"

19 something like that.

20      Q.  Do you remember an increase in claim denied

21 calls in -- around the beginning of 2007?

22      A.  I don't recall.

23      Q.  And the number of claim denied cases would

24 also be reflected in an ORS report?

25      A.  Yes.  So referring back to reports that we
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 1 viewed previously, that would come through in an ORS

 2 inventory report, yes.

 3      Q.  I see a few other names were listed as work

 4 group participants for Issue 1.  Did you work with any

 5 of them regarding this issue?

 6      A.  I'm sure that I did.

 7      Q.  Do you remember if a root cause was determined

 8 for the COCC issue?

 9      A.  I don't recall that the root cause was

10 communicated to me.  My focus really was -- and again,

11 it's, you know, multi-departmental.  My focus was on

12 what are we doing in customer care to ensure that what

13 we are receiving and what we're referring to other

14 departments is actually getting where it needs to be.

15      Q.  Do you know which department was at fault for

16 the COCC issue?

17      MR. KENT:  No foundation.

18      THE COURT:  If you know.

19      THE WITNESS:  I don't know.

20      MR. GEE:  Q.  Was it a concern to you that members

21 were calling in about lost COCCs?

22      MR. KENT:  No foundation.

23      THE WITNESS:  You know, it's a concern for me --

24      THE COURT:  I'll allow that.

25      THE WITNESS:  -- if members are calling about
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 1 anything.  If they're complaining, I'm concerned,

 2 regardless of what the issue is.

 3      MR. GEE:  I'm going to show you a document that

 4 was marked as Exhibit 343.  It was marked yesterday,

 5 but we don't -- it's not in the binder, so I'm going to

 6 give you an extra copy.

 7          If your Honor would like one as well --

 8      THE COURT:  No, I have one.

 9      MR. GEE:  And as was the case yesterday, we're

10 going to give the witness both a redacted and an

11 unredacted version.  The redactions are quite slight,

12 but in any case --

13      THE WITNESS:  Okay.

14      MR. GEE:  Q.  Do you recognize this e-mail?

15      A.  I don't remember the e-mail, but I do remember

16 the issue.

17      Q.  This is an example of a complaint that was

18 escalated to your level, right?

19      A.  Yes.  Ultimately it was an e-mail that I was

20 copied on by Sue, asking about fax numbers that are

21 utilized within customer care.

22      Q.  You said you remembered the issue.  How would

23 you characterize the issue?

24      A.  So in our organization, I mean, PacifiCare as

25 a whole, we have a lot of fax numbers, as you can
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 1 imagine.  Really what Sue is asking for here is what

 2 are the fax numbers that we have in our department?

 3 What are they used for?  What can we do to simplify

 4 that and ensure that the fax numbers that we are giving

 5 out to the members, from a customer care perspective,

 6 are in fact numbers that are being monitored and where

 7 work is being processed.

 8      Q.  What was the issue that led to Ms. Berkel's

 9 question?

10      A.  Again, as I read through the e-mail chain,

11 there was some concern that claims that were being

12 faxed in -- to what fax number, I don't know, which is

13 what drove Sue's question -- were not showing up in our

14 systems.

15      Q.  And a provider -- here, in this instance, a

16 provider had sent in his or her claim multiple times?

17      MR. KENT:  No foundation.

18      THE COURT:  Well, the fax speaks for itself.  I'm

19 not sure what you get from asking that question of this

20 witness.  Sustained.

21          You want to ask another question?

22      MR. GEE:  Q.  Do you know who Laura Day is?

23      A.  I do not know who Laura Day is.

24      Q.  How about Susan Linde, L-I-N-D-E?

25      A.  I believe it's pronounced "Linde."  And I do
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 1 know Susan, yes.

 2      Q.  What department does Ms. Linde work in?

 3      A.  I believe Susie Linde is in regulatory

 4 affairs.

 5      Q.  And her title?

 6      A.  I don't know her specific title.

 7      Q.  Ms. Berkel asks, "Where is the fax machine

 8 that the customer service is saying to use, and how

 9 does it get to claims?"  Is that essentially the issue

10 we went over just a few minutes ago?

11      A.  Yes.  Defining the customer care process of

12 receiving right faxes, establishing a case and

13 referring to the appropriate department.

14      MR. GEE:  That's a very good question, Ms. Berkel.

15      Q.  Do you remember if you and Ms. Vonderhaar

16 coordinated on this issue as Ms. Berkel asked you to?

17      A.  I believe that I worked with one of Ellen's

18 managers or directors in addressing this, not Ellen

19 directly.

20      Q.  What was the resolution?

21      A.  The resolution was confirming that the path --

22 number one, that the fax numbers that we were providing

23 to our customers were in fact customer service right

24 fax numbers that would get in to our back-office team

25 and that the work queues that we were sending that
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 1 information to were being monitored and supported by

 2 somebody in Ellen's team.

 3      Q.  If that's the case, then why -- did you make

 4 any effort to determine why this provider had submitted

 5 his or her claims in multiple times and they weren't in

 6 the system?

 7      A.  I can tell you that, if I had a provider who

 8 was complaining that they had submitted it multiple

 9 times that, yes, we would have looked into it in

10 detail.

11      Q.  Did you determine why this claim had not been

12 processed in the system?

13      A.  I don't recall this particular instance.

14      Q.  Who was the manager that you worked with

15 instead of Ms. Vonderhaar?

16      A.  Again, it would have been one of Ellen's

17 direct reports.  So it could have been Renee Andrews,

18 who was the director at the time.

19      Q.  You said you confirmed that the processes from

20 a customer care perspective were working properly.  As

21 of what date did you review those processes?

22      A.  Are you referring to this memo specifically?

23      Q.  Yes.

24      A.  Because I believe there were a couple issues

25 regarding -- or another document regarding customer
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 1 care and processes.  But in reference to this

 2 particular situation, it would have been really on or

 3 around this date that we would have confirmed -- May

 4 of '08 -- that those processes were working.

 5      Q.  What's the other document you're referring to?

 6      A.  You had the -- a work plan document that you

 7 showed me.

 8      Q.  A corrective action plan?

 9      A.  Yeah.  COCC processing.

10      MR. GEE:  I have another e-mail string, top date

11 September 17th, 2007.  May it be marked as the next

12 exhibit?

13      THE COURT:  Yes.  It will be 349.

14          (CDI Exhibit 349 marked for

15           identification)

16      MR. GEE:  And again, we have a redacted and

17 unredacted copy for the witness.

18      THE COURT:  All right.  349 is an e-mail chain

19 with a top date of September 17th, 2007.

20      MR. GEE:  And the Bates is PAC 196622.

21          Take your time, Mr. Sing.

22      THE WITNESS:  Okay.

23      MR. GEE:  Q.  Do you recognize this e-mail?

24      A.  Yes, I do.

25      Q.  Is this an example of a group member complaint
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 1 that was escalated to your level?

 2      A.  This is an example of an employer group

 3 service concern that was escalated to my level, yes.

 4      Q.  Could you turn to the second-to-last page?

 5 It's 196625.

 6      A.  Okay.

 7      Q.  And I believe we have an e-mail from an --

 8 perhaps an administrator from that employer group?  Is

 9 that your understanding?

10      A.  Based on the e-mail address, that would be my

11 assumption as well.

12      Q.  And it is going to Gregory Tunnell,

13 T-U-N-N-E-L-L, and Pryscilla Santillan,

14 P-R-Y-S-C-I-L-L-A, Santillan is S-A-N-T-I-L-L-A-N.

15          Who is Mr. Tunnell?

16      A.  Greg Tunnell, I believe, is like an account

17 executive on the marketing sales side.

18      Q.  Do you know who Ms. Santillan is?

19      A.  I am not familiar with Pryscilla.

20      Q.  Am I understanding this complaint correctly,

21 that the member, who we've redacted his name -- the

22 member is disturbed because he's called the 1-800

23 number and was told that he wasn't on a PPO plan but

24 was instead on an HMO plan?

25      A.  I believe that was how the issue originated,
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 1 yes.

 2      Q.  And that 1-866 number, that's the number you

 3 gave us earlier today?

 4      MR. KENT:  Is this part of the memory test?

 5      THE COURT:  Looks right.

 6      THE WITNESS:  Yes, it is.

 7      MR. GEE:  Q.  And then it appears to be -- I think

 8 it's a customer service rep named Ryan who is trying to

 9 assist.  There's a tracking number after his name.  Is

10 that a number that's issued to PacifiCare customer

11 service reps?

12      A.  It is a randomly assigned number within the

13 IDT ORS system.  So every time a call comes in, there

14 is a number that is automatically given to that call.

15      Q.  So it's a call number then?

16      A.  It's a call, case number.

17      Q.  Identifying number?

18      A.  Yes.

19      Q.  Is Ryan a PacifiCare customer service rep?

20      A.  I don't know who Ryan is, but my assumption

21 would be that, yes, that is the PacifiCare customer

22 service representative.

23      Q.  Now I'm looking at the second and third

24 paragraphs, the second starting with, "What does

25 concern me is" -- as I understand the issue, the
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 1 members on this employer group plan use dummy Social

 2 Security numbers for security reasons?

 3      A.  Yes.

 4      Q.  That's correct?

 5      A.  Yes.

 6      Q.  And the customer care representative thinks --

 7 well, they use the Social Security numbers -- dummy

 8 Social Security numbers because the Social Security

 9 numbers are printed on PPO and HMO cards?  Is that the

10 practice at PacifiCare care?

11      A.  So at the time, for PPO cards, I believe that

12 Social Security numbers were printed.  And thus, the

13 request for dummy IDT numbers, to ensure privacy.

14      Q.  But according to this e-mail, the customer

15 care professional Ryan doesn't know that, doesn't think

16 that to be the case?

17      A.  So a couple things.  City of San Diego, very

18 complex group, and in this particular situation, a

19 member that is moving from an HMO plan to a PPO plan.

20          And it appears that the confusion of our

21 representative was in looking at our managed care plan

22 information and did not show the member active.  So I

23 think that was what drove the concern initially with

24 this particular call, that we had a representative who

25 may have not been checking all systems but found the



3373

 1 member in a managed care system and then, with the

 2 dummy ID number, there seemed to be a number that was

 3 exactly the same that was tied to another number.

 4      THE COURT:  I don't mean to make things difficult,

 5 but I don't read it the way you just said.

 6          So I read it to say that he should never have

 7 had HMO coverage, so he wasn't changing from one to

 8 another.  I don't know if that makes a difference in

 9 your answer, but that's how I read this e-mail.

10      MR. GEE:  I believe that's correct.

11      MR. KENT:  Is that a question?

12      MR. GEE:  Is that an objection?

13      THE WITNESS:  So I'm sorry.  As I read it, he

14 found a member under that ID number in the HMO plan.  I

15 think what's what caused the confusion.

16      MR. GEE:  Q.  So this member, as the Judge pointed

17 out correctly, never was on an HMO?

18      A.  It appears that this was a number within our

19 managed care system that was exactly the same as the

20 dummy IDT number.

21      Q.  But this member should never have been told he

22 had HMO coverage?

23      A.  Apparently.

24      THE COURT:  So they made up a number, but it just

25 happened to match a number that was really in
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 1 existence?  Is that --

 2      THE WITNESS:  That's correct.

 3      MR. GEE:  Or perhaps it matched another dummy

 4 Social Security number.

 5      THE COURT:  It could have been.  There were two

 6 numbers that were the same.

 7      MR. GEE:  Q.  And then on the page before,

 8 Ms. Santillan responds -- I'm looking at 196624.

 9          And Ms. Santillan's apologizing for customer

10 service and says that the representative wasn't reading

11 the system correctly.  What system is she referring to?

12      A.  I don't know specifically what system she's

13 referring to.  It could be one of two.

14      Q.  What two?

15      A.  It would have been our NICE system or RIMS

16 system.

17      Q.  Would the RIMS system show someone who was an

18 HMO member?

19      A.  The RIMS system is the core system for PPO.

20 So this shouldn't be an instance where an HMO member is

21 in our RIMS system.

22      Q.  And Ms. Santillan also confirms that the

23 customer service rep was incorrect about the Social

24 Security number issue, right?

25      A.  That was her statement, yes.
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 1      Q.  And she's correct, right?

 2      A.  It would appear so.

 3      Q.  And then on the top of this page, Mr. Tunnell

 4 forwards this to you.  And he asks for help and says

 5 that, "The inconsistency of responses by CSRs has

 6 become very problematic for this group."

 7          Do you agree with that characterization?

 8      A.  So as I recall this situation, certainly if

 9 there were incorrect answers being given -- and Greg

10 managed this group; he was the account executive.  So

11 he would have been the person in contact with this

12 group the most.

13          And if he had concerns about the service being

14 provided, then it was certainly something that I would

15 have taken and worked with him to resolve.

16      Q.  Do you remember with respect to this group

17 there being a problem with inconsistent CSR responses?

18      A.  Yes.  I recall the City of San Diego -- again,

19 an extremely complex group.  The group -- as we worked

20 through this, the group was really designated to be

21 supported in the San Antonio office, and we shared some

22 of the IVR stuff with you before.  But we can send

23 groups to specific locations, based on group number or

24 800 number dialed, that kind of thing.

25          The City of San Diego was supposed to be
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 1 coming to San Antonio.  And as we investigated this in

 2 more detail, we found that in fact calls from the City

 3 weren't, in fact, landing in Huntsville and determined

 4 that in large part, because these folks were not

 5 trained on the City of San Diego and the intricacies of

 6 this account, that the service being provided was not

 7 satisfactory.

 8      Q.  The last paragraph, Mr. Tunnell writes to you

 9 that he thinks the message is probably getting old to

10 you by now, and "Quite frankly, I'm tired of sending

11 these e-mails."

12          Were you getting a lot of similar e-mails

13 around this time concerning problems with customer

14 service?

15      MR. KENT:  Misstates -- well, there's no

16 foundation.

17      THE COURT:  I mean, I'll allow it.

18      THE WITNESS:  An employer-group-specific concern,

19 not any more than usual.  But I think, to put this in

20 context, again, our folks in the field who were dealing

21 with employer groups -- I mean, one of our goals is to

22 retain membership, grow membership.  And that comes

23 down to making sure that our partners are satisfied

24 with the service they're receiving.

25          If Greg was getting complaints from the
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 1 City -- and I know I was not copied on the very

 2 beginning of this -- and there were escalated concerns,

 3 then, you know, I could see where he would have voiced

 4 those concerns to me.

 5      MR. GEE:  Q.  But you don't agree that -- he says

 6 he's tired of sending these e-mails.  Did you not

 7 receive all these e-mail that he sent?

 8      MR. KENT:  There's no foundation.

 9      THE COURT:  If you know.

10          What I hear you say is, you weren't

11 necessarily tired of getting these e-mails.

12      THE WITNESS:  Well, your Honor, I hate getting

13 e-mails about unsatisfactory service, so --

14          I mean, again, I recall the City of San Diego

15 incident.  And as I said before, we have employer group

16 concerns that come up.  We're not perfect.  So it's

17 just making sure that we address them and take action

18 to satisfy the customer.

19      MR. GEE:  Q.  And the next sentence, "We must have

20 better customer service," do you agree with that?

21      A.  I would agree, based on Greg's experience and

22 his comments and information that had been sent to me

23 that we absolutely had to improve service for this

24 client.

25      Q.  And you were very disappointed with the
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 1 customer service provided as described in this e-mail?

 2      A.  That was my comment, yes.

 3      Q.  And then, turning to 623, the top e-mail from

 4 you to Ms. Berkel and copying a couple other people,

 5 the third paragraph, you say that, "The processes

 6 needed to support this group are less than optimum and

 7 make it difficult to support."

 8          What processes are you referring to?

 9      A.  I can't speak to specific processes.  I can

10 speak to whenever we have a group that has some

11 non-standard processes -- so dummy ID number is a good

12 example -- those things are just challenge to

13 administer because it's not standard.  So anything you

14 kind of do out of the norm potentially has the chance

15 for human error.  And I think that's what we saw

16 happening.

17      Q.  So is it your belief that the root cause of

18 this issue was attributable to human error?

19      MR. KENT:  It's vague.  I think these e-mails

20 refer to a couple issues.

21      MR. GEE:  Q.  Start with the first issue, that --

22 let's start with the issue of the customer care

23 professional not knowing that Social Security numbers

24 are printed on PPO and HMO cards.  Is the root cause of

25 that entirely human error?
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 1      A.  So the root cause of that would have been,

 2 yes, training and the inability of a customer care

 3 professional to really effectively handle that call.

 4 So I would say, yeah, that was human error.

 5      Q.  How about the other issue, that the customer

 6 care professional gave the customer wrong information

 7 about what type of plan the member was on?  Is that a

 8 training issue again?

 9      A.  Yes.  And as I stated just a moment ago, we

10 found that these calls were being handled in a center

11 that was not trained to support the complexities of the

12 City of San Diego.

13      Q.  How many people were in the Huntsville Alabama

14 center in 2007?

15      A.  I can't recall exactly.  I can give you an

16 estimate.  2007, I would estimate around 180 employees

17 in Huntsville.

18      MR. GEE:  I have an e-mail chain, top date March

19 27th, '08.  And again, we have redactions.  I'll give

20 the witness both the redacted and unredacted copy.

21      THE COURT:  All right.  That will be marked as

22 Exhibit 350, top date is November 27th, 2008.

23          (CDI's Exhibit 350 marked for

24           identification)

25      MR. GEE:  The Bates is PAC 201230.
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 1          Take your time, Mr. Sing.  I know it's a

 2 number of pages.

 3      THE WITNESS:  Okay.

 4      MR. GEE:  Q.  Do you remember seeing these

 5 e-mails?

 6      A.  I don't, but I think I can speak to them

 7 appropriately.

 8      Q.  Do you remember the complaint, the substantive

 9 complaint?

10      A.  Certainly.

11      Q.  And in the subject line, the name, that's the

12 patient's name?

13      THE COURT:  Don't say it because I don't have it.

14      THE WITNESS:  That would be the member's name,

15 yes.

16      MR. GEE:  Q.  Can we agree, we'll call the member,

17 Mr. R for this e-mail?

18      A.  That's fine.

19      Q.  Could you turn to 201234.  And the e-mail at

20 the very bottom, continuing over to the next page --

21      THE COURT:  It's also marked "confidential."  Can

22 I remove the confidentiality with the redacted?

23      MR. KENT:  Yes.

24      THE WITNESS:  I'm sorry.

25      MR. GEE:  Q.  I'm looking at the e-mail that
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 1 starts on 201234 to Kerry Becker.

 2      A.  Okay.

 3      Q.  And we redacted the name of the "From," but it

 4 appears that is someone sending Ms. Becker

 5 correspondence on behalf of the patient.  Is that your

 6 understanding?

 7      A.  Yes.

 8      Q.  And this person sending this e-mail to

 9 Ms. Becker is asking why -- when some of these claims

10 are going to be reimbursed because it's been months

11 since the initial filing; is that right?

12      A.  That's how I read this, yes.

13      Q.  And then on 1234 itself, there's some back and

14 forth.  Feel free to read that.  But I'm now interested

15 on -- an e-mail on 201233, near the top of the page,

16 from Ms. Becker to the member himself.  And who is

17 Ms. Becker?

18      A.  Kerry Becker is one of my senior customer care

19 professionals that works in the back-office team.

20      Q.  And Ms. Cantu, that's the -- she's the

21 supervisor -- business manager?

22      A.  So time frame on this, Jessica Cantu would

23 have been Kerry's direct supervisor.

24      Q.  What was Ms. Cantu's title at this time?

25      A.  Today?
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 1      Q.  I'm sorry.  As of March 2008?

 2      A.  In March of 2008, Jessica Cantu was a customer

 3 service supervisor.

 4      Q.  And you're copied on this e-mail as well.

 5 This is an instance of an individual member complaint

 6 being escalated to your level?

 7      A.  So my involvement -- and Kerry did a great job

 8 at resolving this.  I think she worked directly with

 9 the member.

10          My involvement in this particular situation

11 was to look at process of escalating claims and claim

12 submission.  The last thing that we want to have happen

13 in customer service is that we become the front end of

14 all claims submitted.  We really want claims that have

15 not been submitted before to go through the regular

16 process so they can be scanned and loaded into our

17 systems.

18          In this particular case, because Kerry was

19 working on an escalated issue on behalf of one of our

20 sales associates, she worked directly with the member

21 and really with the claims department to ensure that

22 these claims were put in the system and that they were

23 processed.  So what happened up to the point of Kerry's

24 involvement, I couldn't say.

25      Q.  And what you were just referring to about not
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 1 wanting customer care to be the front end, this is back

 2 to the first page of this e-mail, right?

 3      A.  That's correct.

 4      Q.  And the member has asked whether he could

 5 always contact Ms. Becker to have his claims processed,

 6 and you're not happy with that?

 7      A.  That's what the member is asking.  And, yes,

 8 that's not what we want to have happen.

 9      Q.  Then the top e-mail, Ms. Becker said that she

10 just wanted to placate the member for now?

11      A.  That's what she said.

12      Q.  So back to 1233 and that e-mail from

13 Ms. Becker, March 20th, 2008, she's saying that one of

14 the claims has been processed for payment but the

15 others have not yet, right?

16      A.  That's what she's stating, yes.

17      Q.  And then it appears, over the course of the

18 next page, Ms. Becker is also forwarding to the member

19 some information about the claim; is that right?

20      A.  That's correct.

21      Q.  And then we get to 201231, middle of the page

22 from the member to Ms. Becker.  And the member writes

23 that the attachments that Ms. Becker has been

24 forwarding are password protected and cannot be opened.

25 He says, "This is the third time you've done this."  He
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 1 doesn't believe he has gotten answers to his questions.

 2 And he says that, "So far, this process has been as

 3 frustrating as prior efforts."

 4          Do you see it as a problem that Ms. Becker is

 5 forwarding him password-protected attachments that the

 6 member cannot access?

 7      A.  I can say that Kerry was doing exactly what

 8 she needed to do.  These documents contain protected

 9 health information and are sent secure delivery.

10          I don't know what Mr. R's challenges were on

11 his receiving end, but for her to send this kind of

12 information that is not in a secure delivery or an

13 encrypted format would be in violation of HIPAA.

14          So she may have been able to work with him

15 more effectively in how to open these, but she was

16 doing exactly what she should have done in sending this

17 kind of information via e-mail.

18      Q.  If they were password protected, how does he

19 access them?

20      A.  I can't really speak to that.

21      MR. GEE:  I have an e-mail chain, top date April

22 7th, 2008.  And again, this has redactions.  I'll give

23 the witness both.

24      THE COURT:  This will be marked as Exhibit 351,

25 with a top date of April 7th, 2008.  I assume I can
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 1 take the confidential designation off?

 2      MR. KENT:  Yes, your Honor.

 3          (CDI's Exhibit 351 marked for

 4           identification)

 5      THE WITNESS:  Okay.

 6      MR. GEE:  Q.  Do you recognize this e-mail?

 7      A.  I don't, but this is a continuation of the

 8 previous issue.

 9      Q.  This relates to Mr. R's complaint?

10      A.  It would appear so, yes.

11      Q.  And on the bottom e-mail from Ms. Berkel,

12 she's summarizing the issue that the member submitted

13 claims that never made it to claims processing.  And

14 these were mental health claims that are payable in

15 PLHIC RIMS Directory 11.  So there's no question that

16 this is a PLHIC PPO claim, right?

17      A.  Yes.

18      Q.  And according to Ms. Berkel, the member called

19 about these claims, faxed them through customer service

20 process, but they never made it to claims for

21 processing.  Do you see that?

22      MR. KENT:  The document speaks for itself.  It's

23 Ms. Berkel saying this is what she heard or this is how

24 they read something.

25      THE COURT:  I'm not sure.  What's the question?
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 1      MR. GEE:  Q.  Do you agree with Ms. Berkel's

 2 assessment?

 3      A.  So, again, as I read this, Sue is restating

 4 what she's heard this particular issue was -- that

 5 claims that had been sent in, mental health claims.

 6 And again, I don't know what address they were sent to,

 7 where they ended up.  I can only speak to what happened

 8 once they hit customer care.

 9          And I think we just went through that in

10 Kerry's document, that we did receive the claims that

11 were faxed in from Mr. R, and Kerry expedited

12 processing of, really, all the outstanding issues that

13 he had.

14      Q.  Ms. Berkel says, "Mr. R called about these

15 claims, faxed them through customer service process,

16 and these never made it to claims for processing."

17          Do you agree that that's what happened?

18      A.  I don't know that that is what happened.

19      Q.  Take a look at the top e-mail from you

20 responding to Ms. Berkel, the first sentence.  "Your

21 assessment is correct."

22          Do you believe what you responded to

23 Ms. Berkel is now incorrect?

24      MR. KENT:  No foundation, argumentative.

25      THE COURT:  Sustained.
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 1      MR. GEE:  Q.  Do you remember saying, "Your

 2 assessment is correct," at this time?

 3      A.  I don't recall this e-mail specifically.

 4      Q.  Do you have any further information, since you

 5 read Ms. Berkel's e-mail, about the correctness of her

 6 summary of the complaint?

 7      A.  I don't.

 8      Q.  Then Ms. Berkel says, "Some claims made it,

 9 and all were denied."

10          By "Some claims made it," do you understand

11 that to mean they made it into the RIMS system?

12      A.  Based on Sue's comment, that would be my

13 assumption.  And I believe, as we read through Kerry's

14 work on this, that there were claims that made it into

15 the system that were not processed correctly.

16      Q.  And then Ms. Berkel says, "You indicate that

17 you could not guarantee that these issues are fixed

18 today."

19          By the "you," she's referring to you,

20 Mr. Sing, right?

21      A.  Yes, I believe so.

22      Q.  Do you remember telling Ms. Berkel at this

23 time that you couldn't guarantee that the issues were

24 fixed?

25      A.  Again, I don't recall this e-mail
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 1 specifically.  I mean, after reading through Kerry's

 2 e-mail and looking at this particular situation, it's

 3 an example of an escalated member concern and how we

 4 handled that through resolution.

 5      Q.  Independent of this e-mail, do you remember

 6 telling Ms. Berkel that you couldn't guarantee the

 7 issues were fixed?

 8      A.  I don't.

 9      Q.  Do you know what issues you're referring to?

10      A.  I don't know specifically what issues I was

11 referring to.

12      Q.  And then, the second paragraph, Ms. Berkel

13 asks you for some information related to this

14 complaint, such as when the patient submitted his

15 claims.  And she wants to know, "How do we know these

16 items are being worked by the team we are handing off

17 to?"

18          Do you remember giving Ms. Berkel answers to

19 her questions?

20      A.  Again, I don't remember this e-mail

21 specifically, so -- I'm sure that I responded to Sue,

22 as I would always do.  But I can't speak to this e-mail

23 specifically.

24      Q.  And then Ms. Berkel wants you to summarize

25 your view of the root cause reasons that two processes
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 1 did not work.  Do you know what processes she's talking

 2 about?

 3      A.  I'm sorry.  For some reason, I'm not picking

 4 up the sentence you're looking at here.

 5      Q.  Do you see the paragraph starting, "Can we

 6 please understand..."?

 7      A.  Yes.

 8      Q.  Third from the top -- from the bottom line,

 9 starting, "Summarize your view of the root cause."

10      A.  Okay.  I'm sorry.  What was the question

11 again?

12      Q.  Do you know what two processes Ms. Berkel is

13 referring to?

14      A.  One of the processes would have been the

15 process of receiving faxed claims in to customer care

16 and ensuring that they're being received in the correct

17 department or work queue.  So that's one.

18          The other one, I'm not sure which one she's

19 referring to.

20      Q.  Then the next sentence, "What customer service

21 changes do we need to make especially for PLHIC

22 members?" do you remember answering Ms. Berkel about

23 what changes need to be made?

24      A.  I don't remember responding specifically, but

25 I'm sure that I did.
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 1      MR. GEE:  I have another e-mail chain, top date

 2 April 16th, 2008.  Again, I'm going to provide the

 3 witness with a redacted and an unredacted version.

 4      THE COURT:  All right.  I'll mark this one as

 5 Exhibit 352.  It has a top date of April 16th, 2008.

 6          (CDI's Exhibit 352 marked for

 7           identification)

 8      THE COURT:  So this has the confidential

 9 designation.

10      MR. KENT:  It may come off.

11      THE COURT:  All right.

12      MR. GEE:  Take your time, Mr. Sing, but it's a

13 continuation of the last e-mail.

14      THE WITNESS:  Okay.

15      MR. GEE:  Q.  So the top e-mail appears to be your

16 response to Ms. Berkel, and we're still talking about

17 Mr. R's complaint, right?

18      A.  Yes.

19      Q.  And you respond, bottom line, "Process of

20 resubmission did not work for either the member or his

21 spouse in that customer care contributed to the problem

22 by not taking ownership of the issue."

23          Is that referring to Ms. Berkel's concern that

24 you're not following up with the team you hand the

25 issue off to to make sure that the issue has been done
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 1 or resolved?

 2      A.  In this specific instance, that would have

 3 been my assessment and my concern, yes.

 4      Q.  And then you continue that, "Part of the

 5 problem on customer care is that this is has not been

 6 part of our model since integration."

 7          "Integration," does that refer to the

 8 integration of PLHIC into United after the acquisition?

 9      A.  That would be accurate.

10      Q.  Are you saying that customer care has not been

11 part of the model since integration?

12      A.  No.  I'm referring to a process.  So in

13 probably June of 2005 -- and this is not all that

14 unusual.

15          Customer care operations and call centers go

16 through an evaluation of performance and efficiencies,

17 so, you know, how can we be more efficient and more

18 effective and still deliver a level of service quality.

19 So one of the things that we were embarking on was

20 really more of a self-service-type model from a

21 customer care perspective.  So what kind of things

22 could a member or provider do through other tools.

23          So what I'm referring to here is that what we

24 are in the process of doing is really going back to a

25 model that was really more consumercentric.
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 1      Q.  I'm sorry.  What was the last thing you said?

 2      A.  Consumercentric.

 3      Q.  But before the integration, this ownership

 4 model was in place at PacifiCare?

 5      A.  Yes.  Through much of 2004 and early 2005,

 6 just as we do today, we're looking at how to better

 7 serve our members and how to become more consumer

 8 driven.

 9          And again, these things change over time.  We

10 really went to a model of how can we be more efficient,

11 reduce call handle time, that type of thing.

12      Q.  But from 2006 --

13      MR. KENT:  Wait a minute.  The witness hasn't

14 finished his answer.

15      THE COURT:  Had you not finished?

16      THE WITNESS:  I don't know if I finished.

17      MR. GEE:  Q.  Please continue if you have more.

18      A.  Can you read back to me --

19          (Record read)

20      THE WITNESS:  So to finish that sentence, as we

21 moved into late 2005 and into 2006, it was improving

22 efficiencies, which, in hindsight, may have caused this

23 type of service issue where we had representatives who

24 weren't following through on an issue of this type.

25      MR. GEE:  Q.  So from 2006, around the integration
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 1 time, to 2008, is it fair to say that customer service

 2 was not as consumer driven?

 3      A.  I would say that we have always worked to be

 4 consumer driven, but we had efficiencies that may have

 5 caused some service concerns.

 6      Q.  And then continuing that sentence, "The good

 7 news is we are coming full circles.  Member calls are

 8 coming back to SA," San Antonio?

 9      A.  That's correct.

10      Q.  This is referring to the transition -- I

11 believe you said that, at some point in '08,

12 Huntsville, Alabama call center and San Antonio were

13 answering customer calls?

14      A.  That's correct.

15      Q.  And this is referring to the fact -- the

16 transition from calls going -- member calls going to

17 Huntsville and now they're only going to San Antonio?

18      A.  That's correct.

19      Q.  You continue, "On PPO/POS specifically, we are

20 moving back to the ownership model 'promise made,

21 promise kept.'"

22          So you had the "promise made, promise kept"

23 model before integration.  And that meant, if you made

24 a promise you kept it.  But after integration, no more

25 promise made, promise kept?
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 1      MR. KENT:  It's vague and ambiguous.  No

 2 foundation.

 3      THE COURT:  I'm going to allow it.

 4      THE WITNESS:  That's not what I'm saying here.

 5          What I'm saying is that we -- and what I just

 6 said a moment ago, we had some change in our

 7 efficiencies, so reduced handle time, et cetera, that

 8 drove more towards self-service in certain

 9 circumstances and that we actually embarked on prior to

10 acquisition by UnitedHealthcare -- UnitedHealth Group

11 that carried on into 2006.

12          Bottom line, it was not really a consumer --

13 as friendly a consumer model as we'd like.  So in 2008,

14 we were really moving back towards what more can we do

15 to deliver high quality service to our members.  And

16 that really reflects, especially on these particular

17 plans, as an issue comes through and a representative

18 takes that issue, that they own it until it's

19 completed.

20      MR. GEE:  Q.  You say, "We are moving back to that

21 model."  That doesn't mean to you that you left it at

22 some point?

23      MR. KENT:  Argumentative.

24      THE COURT:  Overruled.

25      THE WITNESS:  I'm sorry.  Can you restate the
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 1 question?

 2      MR. GEE:  Q.  You say in the e-mail that, "We are

 3 moving back to the ownership model."

 4          Does that not imply to you that, at some

 5 point, you left it if you're moving back to it?

 6      A.  Yes, which is what I just said.  We -- through

 7 improving efficiencies, some of those follow-through

 8 processes and ownership processes were less than

 9 effective.

10      MR. GEE:  No further questions.

11      THE COURT:  All right.  Shall we take a lunch

12 break?  Do you have a lot of cross-examination?

13      MR. KENT:  I do have some redirect or --

14      THE COURT:  Redirect?

15      MR. KENT:  I mean --

16      THE COURT:  That's okay.  In this world, you can

17 call it whatever you want.

18      MR. KENT:  I'm going to ask some questions after

19 lunch.

20      THE COURT:  All right.  1:30.

21          (Whereupon, the luncheon recess was

22           taken at 11:55 o'clock a.m.)

23

24

25
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 1                    AFTERNOON SESSION

 2                        ---o0o---

 3          (Whereupon, the appearance of all

 4           parties having been duly noted

 5           for the record, the proceedings

 6           resumed at 1:40 o'clock p.m.)

 7      THE COURT:  All right.  Go back on the record.

 8          Mr. Kent?

 9      MR. KENT:  Thank you, your Honor.  Before we get

10 started, there were a couple of exhibits this morning

11 that there was a request that we run down the dates.

12      THE COURT:  Correct.

13      MR. KENT:  Exhibits 344 and 345.

14      THE COURT:  Correct.

15      MR. KENT:  The date apparent date of 344 is

16 February 22, 2007.

17      THE COURT:  Any objection to my writing it on

18 here?

19      MR. KENT:  No.

20      THE COURT:  February?

21      MR. KENT:  22, 2007.

22      THE COURT:  Does that mean it can be not

23 confidential?

24      MR. KENT:  Yes.

25      THE COURT:  Okay.
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 1      MR. KENT:  The second one, Exhibit 345, is

 2 December 11, 2007.

 3      THE COURT:  Any objection to my writing it on

 4 there?

 5      MR. KENT:  No.

 6      THE COURT:  Confidential?

 7      MR. KENT:  That tag may come off.

 8      THE COURT:  Thank you.  All right.  Go ahead.

 9              CROSS-EXAMINATION BY MR. KENT

10      MR. KENT:  Q.  Mr. Sing, when was the first job

11 you got in customer service in the healthcare insurance

12 industry?

13      A.  February 1988.

14      Q.  Who did you work for then?

15      A.  Lincoln National Health Plan.

16      Q.  What exactly was your job?

17      A.  I was a front line claims/customer service

18 representative.

19      Q.  So you were doing the type of work that's

20 being done by the people you supervise now?

21      A.  Very similar.

22      Q.  At what different companies, in addition to

23 Lincoln National, in the healthcare industry have you

24 worked for over the years where your job was customer

25 service?
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 1      A.  Lincoln National Health Plan.  TakeCare Health

 2 Plan.  FHP/TakeCare.  PacifiCare Health Systems, and

 3 UnitedHealthcare.

 4      Q.  And all those job changes were the result of

 5 mergers and acquisitions?

 6      A.  Yes, they were.  I started when I was 12.

 7      THE COURT:  Me too.

 8      MR. KENT:  Q.  Mr. Sing, focusing on the

 9 PacifiCare-United merger, as a result of that merger,

10 did the basic functions, core functions, of your

11 customer care department change?

12      A.  No, they didn't.

13      Q.  Has the technology changed since the

14 PacifiCare acquisition by United?

15      A.  We've seen some changes in technology.  I

16 think we talked about the member contact application

17 that was upgraded.  And then call delivery technology

18 has been enhanced over the past few years.

19      Q.  Let me ask you a few questions about some of

20 the exhibits that we looked at this morning.

21          The first one is Exhibit 289.  It's an ORS

22 report.  It's in the binder.  The report itself that's

23 attached to this, you were asked some questions about

24 inventory numbers of open items.  Do you recall that?

25      A.  Yes.
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 1      Q.  And you answered some questions the first time

 2 you were here in Oakland testifying about a project

 3 that you were involved in and working down that

 4 inventory.  Am I recalling that correctly?

 5      A.  Yes.

 6      Q.  Did you ever determine what the root cause was

 7 for the majority of those open items in that inventory?

 8      A.  Yeah.  So as we started running reports

 9 through ORS/IDT and we found the open inventory, we

10 really put a plan together to go through the inventory

11 that had been identified in this report for a couple of

12 reasons, number one to determine how many cases were

13 open and what actual action needed to be taken, but

14 really, how did that increase in inventory occur?

15      Q.  What did you find out about that increase in

16 inventory?

17      A.  We had a couple folks assigned to reviewing

18 all the cases.  And what we determined is that, through

19 some training concerns, we had representatives who

20 weren't following the administrative processes of

21 closing cases once a call had been received and

22 actually resolved.  And so that was what we really

23 determined to be the root cause, really, more process

24 and probably some ineffective training that occurred

25 six months prior to that.
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 1      Q.  So I'm clear, is what you're saying, in

 2 essence, that the majority of those items that were

 3 shown as being opened were in fact closed but just on

 4 the books they had not been closed?

 5      MR. GEE:  Leading.

 6      THE COURT:  I'll allow it.  It's a summary.

 7      THE WITNESS:  Yeah, found through our review that

 8 the majority of those cases had, in fact, been closed,

 9 and those that weren't were worked through the process.

10      MR. KENT:  Q.  You were asked some questions

11 earlier today about member appeals or member

12 complaints.  But let me ask you, are you familiar with

13 the phrase "member appeals" in the context of

14 PacifiCare PPO business?

15      A.  Yes, I am.

16      Q.  What's your understanding of what a member

17 appeal is?

18      A.  A member appeal is when a member is expressing

19 a complaint regarding a denied service or a denied

20 claim.

21      Q.  Do your customer service representatives

22 handle member appeals for PacifiCare PPO business?

23      A.  Are they responsible for handling the appeals?

24      Q.  Yes.

25      A.  No, they are not.
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 1      Q.  Are they involved in any part of the member

 2 appeal process?

 3      A.  If a member calls us and they are expressing a

 4 concern about a denied service or a claim, then our

 5 representatives are trained to explain the appeals

 6 process to them so that they can follow it through.

 7      Q.  The folks at PacifiCare who actually handle

 8 the member appeals for the PPO business, are they in a

 9 separate department from your customer care department?

10      A.  Yeah.  Folks who handle member appeals are not

11 in the customer service department.

12      Q.  Do those folks who handle the member appeals,

13 do they have their own phone lines separate and apart

14 from the customer service toll-fee numbers that you

15 described earlier today?

16      A.  Yes, they do.

17      Q.  Now, have you heard of the phrase "provider

18 dispute resolution" or "PDR" in the context of

19 PacifiCare PPO business?

20      A.  Yes, I have.

21      Q.  To your understanding, what is a provider

22 dispute resolution or PDR?

23      A.  A PDR is really more of a formalized provider

24 complaint regarding payment of a claim.

25      Q.  Are your customer service representatives --
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 1 let me withdraw that.

 2          Do your customer service representatives

 3 handle provider dispute resolutions or PDRs for

 4 PacifiCare PPO business?

 5      A.  They do not handle the provider dispute

 6 resolution.

 7      Q.  Are your customer service representatives

 8 involved in any aspect of the PDR process?

 9      A.  Only to the extent that they can let a

10 provider know if we have a PDR, an active PDR.

11      Q.  Do the folks at PacifiCare who handle the PDR,

12 provider dispute resolutions, are they part of a

13 department separate and distinct from the customer care

14 department that you head up?

15      A.  Yes.

16      Q.  Do the folks who handle the PDR provider

17 dispute resolutions, do they have their own phone lines

18 separate and distinct from the customer care phone

19 lines?

20      A.  Yes, they would.

21      Q.  Is there, to your understanding, for purposes

22 of PacifiCare PPO business, a separate network

23 management, provider network management for products

24 under a group?

25      A.  Yes, there is.
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 1      Q.  Are your customer care representatives

 2 involved in network management issues?

 3      A.  Network management issues?

 4      Q.  I should say, the issues around making

 5 contracts with providers?

 6      A.  No.

 7      Q.  To your understanding, do the network

 8 contracting folks for PacifiCare who deal with PPO

 9 business, do they have their own phone lines separate

10 an distinct from the -- your customer care department?

11      A.  Yes, they would.

12      Q.  If you could take a look at what was marked

13 this morning as Exhibit 349, it's a series of

14 e-mails -- that's the unredacted one.

15      THE COURT:  It's all right.

16      MR. KENT:  It's all right.

17      Q.  Mr. Sing, directing your attention to what was

18 marked as Exhibit 349 for identification earlier today,

19 looks to be a group of e-mails regarding the City of

20 San Diego account.  You had indicated, and I believe I

21 had it right, that this was a complex group or this was

22 complex coverage.  Did I hear you right?

23      A.  Yeah, the City of San Diego was a complex

24 employer group for PacifiCare.

25      Q.  What do you mean by being complex?
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 1      A.  Really just non-standard processes.  We talked

 2 a little bit about the dummy ID -- just things that

 3 were administratively non-standard.

 4      Q.  Were the benefits that this group had in its

 5 coverages non-standard as well?

 6      A.  I don't recall if the benefits were

 7 non-standard, but the processes and practices that were

 8 followed in supporting this group were not standard.

 9      Q.  One question you weren't asked this morning

10 about the City of San Diego group was, what did you

11 decide to do after these issues were escalated to you?

12      A.  Well, for the City of San Diego, really the

13 intent had always been that this group was to be

14 handled by a dedicated team in San Antonio.  Again, as

15 we looked at some of the complaints that were coming

16 through from our field staff, we really determined that

17 they weren't being supported by the San Antonio

18 dedicated team.

19          So really the result of this was to go back,

20 make sure that these calls were being delivered to the

21 team in San Antonio, ensure that the team that was

22 supposed to be handling that were fully versed on

23 processes for the City of San Diego.  And in addition

24 to that, part of our process was to continue to look at

25 delivery of these calls in to our center to ensure that
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 1 we were continually delivering them to the right team.

 2      Q.  Let me ask you, generally speaking, how did

 3 the company go about ensuring that these calls, these

 4 customer service calls that involved City of San Diego

 5 group would be routed to San Antonio and to this

 6 dedicated unit?

 7      A.  Well, to ensure that the routing remained

 8 stable, we had our work force management team -- and

 9 those are essentially the folks that control traffic

10 into the San Antonio operations -- monitor that line to

11 ensure that it was stable.

12      Q.  In non-customer care words, there's some

13 computer fix that was put in place?

14      A.  Right.  So we're able to designate sites for

15 certain clients.  And it can either be through a

16 dedicated 800 number, it can be through recognizing a

17 group number at the IVR level, when you're asked to

18 punch in your ID number, that type of thing.  So that

19 intelligence on the front end determines where those

20 calls go.

21          So we really used our work force folks to make

22 sure that those calls were in fact routed to San

23 Antonio.

24      Q.  Who are these work force folks you refer to?

25      A.  It's a dedicated team within the San Antonio
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 1 center that really monitors not only incoming traffic,

 2 call traffic, or call volume but also staffing,

 3 schedules -- they really manage our PPO, our time-off

 4 schedule.  So it's making sure we have the right people

 5 in the right place to support the calls coming in every

 6 day.

 7      Q.  Can you give us a little more explanation

 8 about how your department took steps to ensure that, in

 9 fact, calls that involved the San Diego -- customer

10 care calls that involved the City of San Diego group in

11 fact were routed to the proper place or to the proper

12 customer care representatives?

13      A.  We set up a process through work force to

14 check those lines every 30 days.

15      Q.  If you could turn now to what was marked this

16 morning as Exhibit 352 for identification, it's one of

17 a series of e-mails about Mr. R.

18      A.  Okay.

19      Q.  The change in process within customer care

20 from one that was -- I think you used the words

21 "customer friendly" to one that was a little more

22 efficient, when did that take place?

23      A.  We started looking at improving call

24 efficiency.  And so when I use the word "efficiency,"

25 I'm talking about average handle time, essentially, as
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 1 a result of one of our other operations in acquisitions

 2 that essentially handled calls more quickly than we

 3 did.

 4          So probably in mid 2005, we started looking at

 5 reducing our average handle time.  And one of the

 6 documents that we looked at had broken average call

 7 time down by after-call work, things of that nature.

 8 So we looked at a process of improving average handle

 9 time by encouraging consumers to self-serve either

10 through the member portal, through the IVR, or by

11 interfacing directly with -- so for example, if they

12 received notification of claim payment, and there was a

13 request to resubmit, to have those folks reach out to

14 their physicians directly and work with their physician

15 to resubmit a claim -- as an example.

16      Q.  All right.  Let me kind of break this down.  I

17 wanted to focus on when did that -- the change, the

18 initial change you were talking about, when did that

19 take place?

20      A.  It was really beginning probably the second

21 quarter of 2005.

22      Q.  So that is a change that took place prior to

23 the PacifiCare acquisition by United?

24      A.  Correct.  We were moving in that direction,

25 June of '05.
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 1      Q.  Then as a result of these escalated issues

 2 that came to your attention that correspond to Exhibit

 3 352, what was the specific change in process that was

 4 made?

 5      A.  The change in process for PacifiCare PPO was

 6 really to have our front line customer care

 7 professionals really manage a case through to

 8 completion.

 9      Q.  But in terms of this claim or these claims,

10 how did the process change in specific terms?  For

11 example, what did the customer care folks do going

12 forward that they were not doing in 2007, beginning

13 2008?

14      A.  So the change was -- and this would probably

15 be a good example.  In Mr. R's case, the representative

16 who would have received those claims via fax from

17 Mr. R -- although Kerry Becker ultimately did that --

18 would have not only sent that claim on to transactions

19 but would have kept that particular issue open on their

20 desktop until it was resolved by claims.

21          Now, that doesn't mean that they would have

22 processed the claim or made the adjustment.  It simply

23 means that they would have followed that and would have

24 gotten back to the member and confirmed that that claim

25 had been received and processed.
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 1          So it's really just closing the loop from a

 2 customer perspective.

 3      MR. KENT:  Let me show you now a couple new

 4 documents.  There's a redacted and an unredacted

 5 version.

 6      THE COURT:  5135.  I'm just going to mark the

 7 redacted version.  Exhibit 5135 is the redacted version

 8 of some sample PacifiCare member cards.

 9      MR. KENT:  Exactly.

10          (Respondent's Exhibit 5135 marked for

11           identification)

12      MR. KENT:  Q.  Mr. Sing, showing you what's been

13 marked as Exhibit 5135 for identification, can you

14 describe what this page reflects?

15      A.  This is the back of a member identification

16 card.

17      Q.  We're looking at what's up on the screen right

18 now.  But the entire page, what's reflected on that?

19      A.  This is a member identification card.

20      Q.  Is the toll-free customer care number that you

21 represented this morning and testified about, is that

22 identified on this card?

23      A.  Yes, it is.

24      Q.  Is that to the right of the words "Customer

25 Service Department" about midway down this card?
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 1      A.  Yes.

 2      Q.  Are there -- is there another toll-free number

 3 that can be used to get to the PacifiCare PPO customer

 4 care department?

 5      A.  There is one other number, yes.

 6      Q.  What is that number?

 7      A.  It's listed above that.  It's 1-866-963-9776.

 8      Q.  What's the primary purpose of that number?

 9      THE COURT:  I don't think that's a "9."  I think

10 that's an "8."  But you could prove me wrong.

11      THE WITNESS:  866- -- you're right, your Honor,

12 863-9776.

13      MR. KENT:  Q.  What's the primary purpose of that

14 number?

15      A.  That number is primarily for provider use.

16      Q.  All right.  Can providers also use the first

17 customer service number, the 1-866-316-9776 number?

18      A.  Yes, either number is valid.

19      Q.  What happens if a provider uses that number,

20 316-9776?

21      A.  On that particular number, the caller is asked

22 if they are a provider or a member.  If a provider

23 calls that number and they indicate they are a

24 provider, we actually tell them in the future they can

25 call the 863 number.  Then it's routed to a customer
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 1 care professional.

 2      Q.  Let me ask you, as a result of the acquisition

 3 of PacifiCare by United, did either of these numbers

 4 change?

 5      A.  No, these numbers haven't changed.

 6      Q.  About how long have these numbers been in

 7 service?

 8      A.  I believe both these numbers were procured in

 9 2002.

10      Q.  These numbers, if you call either one of

11 those, do you get to a live customer service

12 representative?

13      A.  On either one of these numbers, you can get to

14 a live representative once you've gone through the

15 prompts.

16      Q.  Through the IVR prompts?

17      A.  Correct.

18      Q.  What are the hours of service for these two

19 numbers?

20      A.  For our members, we're open from 7:00 a.m. to

21 9:00 p.m., based on where you live.  And for our

22 providers, we're open from 7:00 a.m. to 5:00 p.m.

23      Q.  That's five days a week?

24      A.  That's correct.

25      Q.  Now, in your experience, how do providers find
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 1 out about these customer service numbers?

 2      A.  The main way that a provider would get a

 3 customer service number is through the member ID card.

 4 So as a patient, if I come into my doctor's office, I'm

 5 asked to fill out forms and provide my ID card.  So

 6 that's the primary way that they would receive these

 7 numbers.

 8      Q.  Are these numbers one of the ways that a

 9 doctor's office or healthcare provider checks on

10 insurance eligibility for somebody who has PacifiCare

11 PPO insurance?

12      A.  Yes.

13      Q.  Now let me leave these cards and these numbers

14 and ask you a few questions about your customer service

15 representatives.  Do they have access to --

16      THE COURT:  It says "confidential."  I assume the

17 redacted one's not?

18      MR. KENT:  Correct.

19      MR. STRUMWASSER:  Is that the employer below

20 "DOB"?

21      MR. KENT:  Mr. Strumwasser may be right.  I think

22 we probably do need to put an extra redaction on this.

23      THE COURT:  Not a problem.  Thank you.

24      MR. KENT:  Q.  Mr. Sing, do your customer service

25 representatives have access to PacifiCare PPO claims
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 1 data?

 2      A.  Yes, they do.

 3      Q.  What claims systems do they have access to?

 4      A.  The primary system that they have access to is

 5 RIMS, which is the -- essentially the core transaction

 6 system for our PPO business.

 7      Q.  Do they have access to another claims system?

 8      A.  They have access to one other system called

 9 Claims Exchange.

10      Q.  What's the relationship between Claims

11 Exchange and RIMS?

12      A.  Claims Exchange is really the front-end piece.

13 So any claim that comes in will hit Claims Exchange

14 first.  RIMS is actually the processing system for that

15 claim.  So if you're in RIMS and you can't find a claim

16 in RIMS, you would go to Claims Exchange as well to

17 look for that claim.

18      Q.  Within PacifiCare, how long does it take after

19 a claim has been received for it to show up in those

20 claims systems?

21      A.  72 hours, three or four days.

22      Q.  Has that been a constant, those -- that time,

23 that amount of time, since the PacifiCare acquisition

24 by United?

25      A.  Yes.
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 1      THE COURT:  5136, it's a -- "PPO Customer Service

 2 Training."  Has a date of 8/25/07 at the bottom, and

 3 it's deemed confidential.  Did you want it to remain

 4 confidential?

 5      MR. KENT:  No, your Honor.  It can come off.

 6      THE COURT:  All right.

 7          (Respondent's Exhibit 5136 marked for

 8           identification)

 9      MR. KENT:  Q.  Mr. Sing, showing you what has been

10 marked as Exhibit 5136, what is this document?

11      A.  This is one of the training modules.  And this

12 one is specific to Claims Exchange that our customer

13 care professionals are trained on.

14      Q.  The date on this is "Revised 8/25/07" or

15 August 25, 2007.  Was there a prior version of this?

16      A.  There would have been a prior version, yes.

17      Q.  So fair to say, going back to the PacifiCare

18 acquisition by United, there would be a training module

19 similar to this for Claims Exchange?

20      A.  Yes.

21      Q.  And this is used for the training of your

22 customer service representatives; is that right?

23      A.  Yes, it is.

24      Q.  If you could look over on the page -- Bates

25 Page lower right-hand corner, the last four digits are
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 1 9900.  It's also internally marked as Page 5 of the

 2 document.

 3      A.  Okay.

 4      Q.  Do you have that, sir?

 5      A.  Yes, I do.

 6      Q.  What is the focus or the object of the

 7 training identified on this page?

 8      A.  Simply providing our customer care

 9 professional with instructions on how to read a line

10 within the Claims Exchange system.

11      Q.  What particular line or lines are being taught

12 how to be read?

13      A.  This specific page is in reference to how to

14 identify the received date of a claim.

15      Q.  All right.  So is this part of the training in

16 particular, how to look up in the Claims Exchange

17 system the received date for a claim, is that part of

18 the standard training your customer service

19 representatives receive?

20      A.  Yes, it is.

21      Q.  All right.  Now, can "received date for claim"

22 also be looked up in RIMS?

23      A.  Yes.  A claims received date would also be

24 visible in RIMS.

25      Q.  Are your customer service representatives also
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 1 taught as part of their training how to look up a

 2 received date for claim in RIMS?

 3      A.  Yes, they are.

 4      Q.  And this part of the training, looking up

 5 received date for claim, that is something that has

 6 been a constant since before the PacifiCare acquisition

 7 by United?

 8      A.  Yes, training on Claims Exchange has been

 9 consistent.

10      Q.  Let me ask you, why is it that part of the

11 customer service representative training is how to look

12 up claim received date?

13      A.  Because it's one of the many questions that a

14 customer care professional would be asked.

15      Q.  Asked by whom?

16      A.  By a provider or member.

17      Q.  And the provider or member who is asking a

18 question about when a claim was received, how do they

19 contact your customer service representative?

20      A.  By dialing one of the 800 numbers on the

21 member ID card.

22      Q.  If we could go back, Mr. Sing, to

23 Exhibit 347 -- actually, let's look at 346 first.

24      A.  Okay.

25      Q.  Again, what is this document, sir?
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 1      A.  This is a incoming call performance metric

 2 report.

 3      Q.  This pertains to the calls coming in to your

 4 customer care center?

 5      A.  It pertains to calls coming in to the

 6 PacifiCare customer care centers, yes.

 7      Q.  This Exhibit 346, this pertains to calls that

 8 came in in calendar year 2006; is that right?

 9      A.  Yes, it is.

10      Q.  So how many calls were, according to this

11 Exhibit 346, actually answered by your -- one of your

12 customer service representatives during calendar year

13 2006?

14      MR. GEE:  Ambiguous.  Answered by a live person?

15 Answered by --

16      THE COURT:  I assume that's what you meant?

17      MR. KENT:  Yes.

18      THE COURT:  Yes.

19      THE WITNESS:  On this front page or --

20      MR. KENT:  Q.  Yes.  I should have asked you a

21 question.  Does the front page refer to member calls as

22 opposed to provider calls?

23      A.  Yes, it does.

24      Q.  And the second page, that pertains to provider

25 calls; is that right?
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 1      A.  Yes, it does.

 2      Q.  And the third page is what, sir?

 3      A.  It's a combination of.

 4      Q.  Okay.  Looking at the first page, "Member

 5 Calls," how many of those member calls was answered by

 6 a live customer care representative in your department?

 7      A.  For the entire year, 3.3 million.

 8      Q.  And this morning, the very first entry over in

 9 this left-hand column under the word "Member" is

10 "Deferred."  What is that, sir?

11      A.  That is calls that would have received a busy

12 signal.

13      Q.  How many callers, member callers to your

14 customer service care department in calendar year 2006

15 experienced a busy signal when they made that call?

16      A.  For calls being delivered into our

17 organization, no calls would have received a busy

18 signal.

19      Q.  Why is that, sir?

20      A.  We look at call patterns over periods of time,

21 and our systems are sized to manage peaks and valleys

22 and volumes throughout the year.  And we have adequate

23 bandwidth to handle essentially whatever we might

24 anticipate to be the high or low.

25      Q.  Is a caller receiving a busy signal something
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 1 that you or the company monitors for?

 2      A.  Yeah.  Traffic coming in to our organization

 3 is monitored by the minute.  It's really kind of a

 4 traffic-control-type of operation that looks at call

 5 delivery and call performance.  So that would be one of

 6 the things we monitor.

 7      Q.  If we could go over the to the column that's

 8 "FY 2006," the total column for the year?

 9      A.  Okay.

10      Q.  So if you go down to the row which is "Abandon

11 Percentage: 2.8 percent" -- do you see that?

12      A.  Yes.

13      Q.  Those are the people who -- well, what is

14 that?  What does that refer to?

15      A.  An abandon percentage is the percentage of

16 callers who hung up before they reached a live agent.

17      Q.  So fair to say none of those people who hung

18 up received a busy signal?

19      A.  No.  Individuals in that particular area would

20 have already come through to the center and would have

21 been on hold for an agent.

22      Q.  And for all the people who called in in Year

23 2006, what was the average wait time before they got to

24 a live customer service representative?

25      A.  The average wait time for a member for 2006
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 1 was 38 seconds.

 2      Q.  Where do we see that?

 3      A.  It's in the -- says "FY 2006" column.  And

 4 it's under "ASA," under the "Performance" heading.

 5      Q.  Is that "35" or "38"?

 6      A.  I think it's "38."

 7      THE COURT:  I concur.

 8      THE WITNESS:  My magnifying glass says "38."

 9      MR. KENT:  Q.  All right.  I was misreading it.  I

10 apologize.  That's why I became a lawyer.

11          What was the average hold time in calendar

12 year 2006 for somebody calling in?

13      A.  The average hold time was 35 seconds.

14      Q.  There's another -- in that left-hand column,

15 there's a -- toward the bottom of that first column

16 there's "Call Quality" and then some numbers to the

17 right of that.  What is call quality?

18      A.  That's simply our internal quality measure.

19 So that's the result of the calls that had been

20 randomly recorded and then scored by our quality

21 department.

22      Q.  Is that this -- can you describe a little more

23 about this program of monitoring calls randomly?

24      A.  It's -- simply put, it's a program or a system

25 that is preprogrammed to record not only the audio
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 1 portion of a call but the video capture.  So whatever

 2 the representative's computer monitor is displaying,

 3 then it records that, puts it into a file, and then

 4 that file is opened and then reviewed and scored by a

 5 quality auditor.

 6      Q.  Why is it important to capture the visual

 7 image?

 8      A.  Well, just as responding to the question, that

 9 is important, where our agents go to look at

10 information is critical as well.

11          So you had showed the Claims Exchange module.

12 So for example, we had somebody calling in about a

13 claim, I want to know where did that agent go to get

14 that information.

15      Q.  And are all your customer service

16 representatives graded on call quality?

17      A.  Yes, they are.

18      Q.  Do the metrics on this Exhibit 346 include the

19 numbers for the Huntsville operation as well as

20 San Antonio?

21      A.  Yes, those numbers would have been included as

22 well.

23      Q.  If could you look over at 347, and what is

24 this exhibit?

25      A.  Same report for 2007.
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 1      Q.  And I take it the last two pages are the

 2 report for -- or the last three pages are the report

 3 for 2008; is that right?

 4      A.  Yes, they are.

 5      Q.  On 347, look on the first page, the member

 6 page for 2007.  If I look at the column for the full

 7 year, there's a number, 67.6 percent.  But then, if I

 8 look at the monthly numbers to the left, they're all up

 9 in the 90s.  Do you see that, sir?

10      A.  Yes, I do.

11      Q.  If the monthly numbers are in the 90s, why is

12 the full year average under 70 percent?

13      A.  It appears that January through March was not

14 populated.

15      Q.  So the 67.6 percent is an average of all the

16 numbers in that year, including January, February and

17 March, which had no data?

18      A.  That's correct.

19      Q.  But then, if you look over at the far right

20 three columns, those are the quarterly numbers; is that

21 correct?

22      A.  That's correct.

23      Q.  So second quarter 2007, the call quality was

24 95.2 percent; is that right?

25      A.  Yes.
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 1      Q.  Now, you mentioned a moment ago that these

 2 customer service phone lines are constantly being

 3 monitored.  If there was a disruption in either of

 4 those lines, would you know about it?

 5      A.  I would know about it, yes.

 6      Q.  How?

 7      A.  So as I shared just a moment ago, we have a

 8 dedicated team of work force managers in San Antonio,

 9 as we do in all our centers.  And the call delivery

10 process is really multiphased.  So it comes through a

11 carrier, hits our call management system.  Then it's

12 delivered to a center.

13          And we have folks at all those levels who

14 manage and monitor volumes and performance, again, like

15 traffic controllers.  And if there is any disruption in

16 service -- so for example, peak volume that might not

17 match up with our staffing or a shortage of

18 resources -- those folks alert not only me but my

19 management team that those events are occurring, and we

20 take appropriate action.

21      Q.  Was there ever a time in 2006 or 2007 that

22 either of those toll-free -- customer care toll-free

23 lines was out of service?

24      A.  Not to my knowledge, no.

25      MR. KENT:  That's all I have right now.
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 1      THE COURT:  Any redirect?

 2      MR. GEE:  Can I take just a couple minutes?  I

 3 want to look at a document.

 4      THE COURT:  Sure.  Don't forget, you want to offer

 5 your documents too.

 6      MR. GEE:  Thank you, your Honor.

 7          (Recess taken)

 8      THE COURT:  Okay.  We'll go back on the record.

 9          Mr. Gee, any redirect or any questions?

10      MR. GEE:  Yes.

11             REDIRECT EXAMINATION BY MR. GEE

12      MR. GEE:  Q.  Mr. Sing, you just mentioned the

13 Claims Exchange system.  And I was wondering if claims

14 or any other correspondence that are faxed in to

15 customer service, did they get input into Claims

16 Exchange?

17      A.  Do things that are faxed in get into Claims

18 Exchange?

19      Q.  Yes.

20      A.  So ultimately, I believe they do.  They would

21 just go through a different process of being entered in

22 Claims Exchange.

23      Q.  Who enters them?

24      THE COURT:  If you know.

25      THE WITNESS:  I don't know.
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 1      MR. GEE:  Q.  What's the process?

 2      A.  The process for?

 3      Q.  Entering claims that come in through the fax

 4 machine into Claims Exchange.

 5      A.  So I don't own that process, but I can give

 6 you an idea of how I believe that would work.

 7      Q.  Sure.

 8      A.  If I receive a fax into customer care and then

 9 that fax is then sent on to transactions to be

10 processed, at some point in that process, it would be

11 entered in Claims Exchange and RIMS.

12      Q.  Do you not know at what point the claim gets

13 entered into Claims Exchange?

14      A.  Through that process, I don't know.

15      Q.  You just testified that the appeals department

16 has its own number that's different from the 1-866

17 number that you mentioned this morning; is that right?

18      MR. KENT:  Misstates prior testimony.

19      THE COURT:  I don't remember what it was.

20          So -- I do think you said that somebody else

21 has a separate number, but I don't remember now if it

22 was appeals or providers or --

23      MR. GEE:  Maybe my notes are incorrect.

24      Q.  But --

25      THE COURT:  Do they?
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 1      THE WITNESS:  So I think the question was are --

 2 is there a separate phone number that members -- or

 3 separate phone numbers that members may call if they

 4 have a question regarding an appeal.  And I believe my

 5 response was that, yes, there would be separate phone

 6 numbers for appeals.

 7          And maybe I can explain a little more about

 8 that.

 9      MR. GEE:  Q.  Please.

10      A.  So we have our main customer service 800

11 numbers.

12          If an appeal is initiated by a member, again,

13 for a denied claim or a denied service, and especially

14 in the PPO world, it has to be a written document.

15 Then that particular appeal would go through to the

16 appeals and grievance department, which is not part of

17 customer care.  And an appeals specialist would be

18 assigned to manage that.

19          The contact number at that point would be

20 determined by who was assigned that case.

21      Q.  But can members call the 1-866-316-9776 to

22 lodge appeals?

23      A.  For PacifiCare PPO, appeals must be in

24 writing, not verbally submitted.

25      MR. GEE:  I'm going to give you another binder.  I
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 1 can swap that one out, if you'd like.

 2          If can you turn to 140.  That's a packet of

 3 documents.  And feel free to review it all, but I'm

 4 only going to ask you questions about an EOB that's at

 5 229725.  And specifically, the page I'm interested in

 6 is 229728.

 7      A.  Okay.

 8      Q.  Are you at 728?

 9      A.  Yes, I am.

10      Q.  Lower left corner, there is a number for

11 members to call to contact the company regarding claim

12 determination.  And it says it's the appeals

13 department, and it lists the 1-866-319-9776 number.

14      A.  I see that.

15      Q.  So a member receiving this EOB, could they

16 call this number to lodge an appeal?

17      A.  They can call this number to request -- so

18 we'll give them information on how to file an appeal,

19 and we will send them an appeals form.

20      Q.  Will they reach the appeals department if they

21 call this number?

22      A.  They would not reach the appeals department.

23      Q.  They would reach the San Antonio call center?

24      A.  They would reach the customer care center,

25 correct.
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 1      Q.  Going back to Exhibit 349, it's the September

 2 17th, 2007 e-mail.  It's the City of San Diego.

 3      MR. KENT:  I'm sorry.  The exhibit number again?

 4      MR. GEE:  349.

 5      THE COURT:  Looks like this.

 6      THE WITNESS:  Okay, got it.

 7      MR. GEE:  Q.  You said that this complaint came

 8 from a complex account?

 9      A.  This was a concern that started with a sales

10 executive or account executive that ultimately ended up

11 in my in box.

12      Q.  Did you characterize the employer group as a

13 complex account?

14      A.  Yes, I did.

15      Q.  Does PLHIC have other complex accounts?

16      A.  Are there other accounts that have

17 non-standard processes?  Yes.

18      Q.  Do you know how many?

19      A.  I have no idea.

20      Q.  More than 100?

21      A.  I don't know.

22      Q.  Do you know if there are any integration plans

23 that addressed how to handle complex accounts after

24 integration?

25      A.  No.
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 1      Q.  You don't know, or there weren't any?

 2      A.  I don't know.

 3      Q.  Could you go to 352.  It's the April 16th,

 4 2008 e-mail relating to Mr. R's claims.

 5      A.  Sorry.  Related to what?

 6      Q.  Mr. R's complaint.

 7      A.  Okay.

 8      Q.  And I'm interested in the top e-mail, again,

 9 the sentence starting, "Part of the problem, this has

10 not been part of our model since integration."

11      A.  Okay.

12      Q.  Do you have that sentence?

13      A.  Yes, I do.

14      Q.  Earlier this morning, I asked you if that

15 "integration" referred to the integration of PLHIC and

16 United.  And you said that it had.  Right?

17      A.  Yes, I did.

18      Q.  Do you know when that integration took place?

19      A.  The acquisition of PacifiCare by United took

20 place in December of '05.

21      Q.  The integration that you're referring to in

22 this e-mail, do you know when that took place?

23      A.  I believe using the term "integration," I was

24 referring to acquisition.

25      Q.  Then we have 346 and 347.  These are the
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 1 incoming call metric reports for 2006 to 2008.  And if

 2 you can go to 347, that's for 2007 and 2008?

 3      A.  Yes.

 4      Q.  And you testified earlier that the call

 5 quality metric, the percentage at the -- for the year,

 6 fiscal year, was 67.6.  And it was not in the 90s like

 7 the other data you have because for January to March

 8 there's no data.

 9      THE COURT:  So I don't think that stands for

10 "fiscal year" because I originally thought that.

11      THE WITNESS:  "Full year."

12      THE COURT:  But if you look back at some other

13 material, it's "full year."

14      MR. GEE:  Okay.  Thank you, your Honor.

15      Q.  So for the full year, the metric or the

16 percentage is 67.6, and you explained to Mr. Kent that

17 it was not in the 90s like the other data because, from

18 January to March, you have no data; is that correct?

19      A.  That's right.

20      Q.  And that's reflected because there are blanks,

21 there's no -- there are no numbers there, right?

22      A.  That would be correct.

23      Q.  And is that also the case going back to 346

24 that's for 2006?  I see under "Production," there's a

25 "Metric Average Hold."
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 1          Then, if you look in April 2006, there are

 2 blanks also.  Does that mean that there is just no data

 3 for that, for average hold time?

 4      A.  I don't prepare this report, but my assumption

 5 would be that there wasn't any data populated.

 6      Q.  You don't interpret that to mean that average

 7 hold time was zero, right?

 8      A.  No, I wouldn't interpret it that way.

 9      Q.  That couldn't be right, right?

10      A.  An average hold time of zero would be

11 unlikely.

12      Q.  It's a goal, but --

13      A.  Yeah.

14      Q.  -- unattainable?

15      A.  We'd be overstaffed, and somebody would be

16 telling me to cut back.

17      Q.  So going back to the deferred metric that you

18 and Mr. Kent discussed, up at the top, they're all

19 blank.  But you interpret that to mean that there were

20 zero deferred calls?

21      A.  Well, the question was, what does "deferred"

22 mean?  "Deferred" are calls that would have received a

23 busy signal.

24          Again, I didn't create this report.  Based on

25 my experience, we don't defer calls, we don't defer
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 1 busy signals.

 2      Q.  But based on this document, it doesn't tell us

 3 anything about how many calls were deferred, right?

 4      A.  That would be correct.

 5      MR. GEE:  No further questions.

 6      THE COURT:  Anything further?

 7      MR. KENT:  No.

 8      THE COURT:  Thank you very much.  May this witness

 9 be released?

10      MR. GEE:  Yes, your Honor.  May I offer these

11 documents in evidence?

12      THE COURT:  Yes, let's go through them.  I do have

13 a few as well.

14          Don't go away, just in case they have a

15 question on these.  But I don't think so.

16          344, any objection?

17      MR. KENT:  No objection.

18      THE COURT:  That will be entered.

19          (CDI's Exhibit 344 admitted into evidence)

20      THE COURT:  345?

21      MR. KENT:  No objection.

22      THE COURT:  That will be entered.

23          (CDI's Exhibit 345 admitted into evidence)

24      THE COURT:  346?

25      MR. KENT:  No objection.
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 1      THE COURT:  That will be entered.

 2          (CDI's Exhibit 346 admitted into evidence)

 3      THE COURT:  347?

 4      MR. KENT:  No objection.

 5      THE COURT:  That will be entered.

 6          (CDI's Exhibit 347 admitted into evidence)

 7      THE COURT:  348?

 8      MR. KENT:  No objection.

 9      THE COURT:  That will be entered.

10          (CDI's Exhibit 348 admitted into evidence)

11      THE COURT:  349?

12      MR. KENT:  No objection.

13      The COURT:  That will be entered.

14          (CDI'S Exhibit 349 admitted into evidence)

15      THE COURT:  350?

16      MR. KENT:  No objection.

17      THE COURT:  That will be entered.

18          (CDI'S Exhibit 350 admitted into evidence)

19      THE COURT:  351?

20      MR. KENT:  No objection.

21      THE COURT:  That will be entered.

22          (CDI'S Exhibit 351 admitted into evidence)

23      THE COURT:  And 352?

24      MR. KENT:  No objection.

25      THE COURT:  That will be entered.
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 1          (CDI'S Exhibit 352 admitted into evidence)

 2      THE COURT:  All right.  And then they are --

 3      MR. KENT:  I believe we have two.

 4      THE COURT:  Yes, two.  I just have to get back to

 5 the right page.

 6          So 5135, any objection?  Sample card.

 7      MR. GEE:  No objection.

 8      THE COURT:  That will be entered.

 9          (Respondent's Exhibit 5135 admitted into

10           evidence)

11      THE COURT:  And 5136?

12      MR. GEE:  No objection.

13      THE COURT:  That will be entered.

14          (Respondent's Exhibit 5136 admitted

15           into evidence)

16      THE COURT:  Thank you very much.

17          (Whereupon, the proceedings recessed

18           at  2:57 o'clock p.m.)

19

20

21

22

23

24

25
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 1 STATE OF CALIFORNIA     )

                        )   ss.

 2 COUNTY OF MARIN         )

 3          I, DEBORAH FUQUA, a Certified Shorthand

 4 Reporter of the State of California, duly authorized to

 5 administer oaths pursuant to Section 8211 of the

 6 California Code of Civil Procedure, do hereby certify

 7 that the foregoing proceedings were reported by me, a

 8 disinterested person, and thereafter transcribed under

 9 my direction into typewriting and is a true and correct

10 transcription of said proceedings.

11          I further certify that I am not of counsel or

12 attorney for either or any of the parties in the

13 foregoing proceeding and caption named, nor in any way

14 interested in the outcome of the cause named in said

15 caption.

16          Dated the 4th day of February, 2010.

17

18

19                                 DEBORAH FUQUA

20                                 CSR NO. 12948

21

22

23

24

25
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 1                          I N D E X

 2 WITNESSES FOR THE COMPLAINANT:

 3 WITNESS                  DIRECT CROSS REDIRECT RECROSS

 4 LOIS NORKET

 5                        E X H I B I T S

 6 CLAIMANT

EXHIBIT NO.                                  Ident. Evid.

 7

 8 353   One-page email from Norket to

      Valenzuela, PAC00076072                  3447  3523

 9

354   Spreadsheet dated 11/20/07, PAC0117181   3458  3523

10

355   California Department of Insurance

11       Weekly Status, PAC0078497                3460  3523

12 356   4/8/08 email from Norket to D'Ambrosi,

13       PAC0561744                               3468  3523

14 357   CA Regulatory Appropriate Action on

      late paid claims, PAC0537685             3472  3523

15

16 358   Document with top date of 8/15/07        3480  3523

17 359   RIMS Fee Schedule Issues, PAC032950      3483  3523

18 360   Email chain with a top date

      of 1/28/08, PAC01898720                  3490  --

19

20 361   Email dated 7/15/07, PAC118765           3492  3523

21 362   Email chain, top date of 1/22/08,

      PAC0101543                               3496  3523

22

23 363   Email chain, top date of 7/3/07,

      PAC0065972,                              3509  3523

24

25 364   Email chain, top date of 7/31/07,

      PAC0065988                               3533  3523
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 1 THURSDAY, FEBRUARY 4, 2010; 9:00 A.M. DEPARTMENT A; ELIHU

 2 HARRIS STATE BUILDING; 1515 CLAY STREET; RUTH ASTLE,

 3 ADMINISTRATIVE LAW JUDGE

 4                            -oOo-

 5           THE COURT:  This is before the Insurance

 6 Commissioner of the State of California in the matter of

 7 PacifiCare Life and Health Insurance Company, OAH Case

 8 Number 2009061395, Agency Case Number UPA-2007-00004.

 9           Today's date is February 4th, 2010.  Counsel are

10 present.  Respondent is present in the person of Ms. Berkel.

11  And my understanding is we are going to try to complete the

12 testimony of Ms. Norket.

13           You have been previously sworn in this matter so

14 you are still under oath.  If you could state your name and

15 spell it again for the record.

16           THE WITNESS:  Lois Norket, L-O-I-S, N-O-R-K-E-T.

17                      DIRECT EXAMINATION

18 BY MR. STRUMWASSER:

19      Q.   Good morning, Ms. Norket.  Thank you for arranging

20 your affairs to be with us this morning.  I have some

21 questions for you about some of the exhibits we have in

22 evidence now.  And I have put a binder in front of you and

23 would ask you to open it to Exhibit 116.  116 begins with a

24 letter from Craig Dixon.  You know who Mr. Dixon is, right?

25      A.   Yes.
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 1      Q.   To Joy Higa.  If you turn in two pages with the

 2 Bates number ending 1272, we have there a draft of one of

 3 the two Market Conduct Reports coming out of the 2007 exam

 4 and then the other follows it.

 5           So my question to you in the first instance,

 6 Mr. Dixon's letter transmitting the drafts was November 9,

 7 2007.  My question to you is did you receive these reports

 8 around this time?

 9           MR. VELKEI:  Would you give her some time to look

10 at the document.

11           MR. STRUMWASSER:  Of course.

12           THE WITNESS:  Actually, I haven't ever seen the

13 document in this format exactly.

14 BY MR. STRUMWASSER:

15      Q.   It sounds like you saw the document in some other

16 format; is that right?

17      A.   If you look at the page that ends with 282 and

18 goes through 284, I have seen a variation of this but not

19 this exact document.

20      Q.   Towards the end of 2007?

21      A.   I believe so, yes.

22      Q.   What were the circumstances under which you saw

23 them?

24      A.   I was asked to review the particular findings that

25 related to group claims and provide feedback on those.
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 1      Q.   We are going to be swapping out books today.  I am

 2 going to ask you to look at Exhibit 158.  Why don't you scan

 3 158 and 159 in tandem.

 4      A.   I reviewed it.

 5      Q.   My first question about 158 is just that you are

 6 transmitting to Mr. Valenzuela your draft of responses to

 7 the Department's draft findings; is that right?

 8      A.   Right, that appears to be the case.  If it was

 9 related to group claims, yes.

10      Q.   Did anybody work with you on the attached draft?

11      A.   I am sure that someone probably assisted with the

12 collection of the data that went into this.

13      Q.   Do you know who?

14      A.   Orlia Acosta, as mentioned last time, assisted me.

15 Potentially Jose and Word Smith.

16      Q.   On page 634, the second page, do I infer correctly

17 that the response to the market conduct draft findings got

18 folded into the corrective action plans?

19           MR. VELKEI:  Objection; vague.

20           THE WITNESS:  Would you say that one more time.

21 BY MR. STRUMWASSER:

22      Q.   It says "CAP response instructions," and I assume

23 "CAP" is corrective action plan.  Is that right?

24      A.   Yes.

25      Q.   Let's turn to the next page which is 635.  The



3443

 1 stuff above the box comes from the Department, right?

 2      A.   Yes.

 3      Q.   Did you write all that stuff in the box there on

 4 page 635?

 5      A.   You know, I really can't remember.

 6      Q.   In that box on 635 we have -- the top line says

 7 "criticism number one," which I guess refers to the thing

 8 above it, "corrective action accountability."  And for group

 9 claims it is you and for individual claims, Michelle Dorner

10 (phonetic spelling), and that comes out of the corrective

11 action plan; is that right.

12      A.   I think that I can't speak for the other areas

13 specifically, but I think for group claims, my name was

14 there because I had responded to the referrals that were

15 sent to us.

16      Q.   Do you recognize whether any of the text in the

17 summary of company response was text that you wrote

18 originally?  And let's say for purposes of that question,

19 you or someone working under your direction.

20      A.   It probably would have been me or someone working

21 under my direction, yes.

22      Q.   I notice in the first page of the exhibit that you

23 sent the document to Mr. Valenzuela and copied Ms. Acosta.

24 Do you know if anybody reviewed your drafts in this exhibit?

25           MR. VELKEI:  Calls for speculation.
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 1           THE COURT:  If you know.

 2           THE WITNESS:  Jose, that would really be all I

 3 could be certain of.

 4 BY MR. STRUMWASSER:

 5      Q.   You don't know whether, for example, Ms. Berkel

 6 reviewed it?

 7      A.   This particular one, I am not certain.

 8      Q.   159, you recognize this email which purports to be

 9 from you to Mr. Valenzuala?

10      A.   Actually, I don't recall this email, but it does

11 have my name on it.

12      Q.   A lot of work.

13      A.   Yeah, really.

14      Q.   I took the other binder prematurely.  If you

15 notice that the level of binders raise above your eyes, let

16 me know and I will pull it.

17           We are going to look at 117.  Actually, let's

18 start with 118.

19           I am just going to ask you whether you recognize

20 this as the Company's response to the corrective action

21 plan, and 118 would be the draft confidential one.

22      A.   The answer to your first question, yes, this is

23 the confidential draft.

24      Q.   I would like you to take a look at pages 426 and

25 427.
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 1      A.   Okay.

 2      Q.   So we are in the Department's findings regarding

 3 electronic data analysis on 426.  And in the third paragraph

 4 on 426 the draft finding is that the Company did not comply

 5 with the acknowledgment of claim receipt requirements, and

 6 that occurred in the entire 1,125,707 paid claim population

 7 combining group and individual?

 8           MR. VELKEI:  Mike, what are you reading from?

 9           MR. STRUMWASSER:  I am paraphrasing from page 426,

10 third paragraph.

11 BY MR. STRUMWASSER:

12      Q.   Do you see that?

13      A.   Yes.

14      Q.   So then on 427, I understand the response to that

15 paragraph to be the paragraph that starts, "The Company

16 respectfully disagrees that it has violated California

17 Insurance Code 10133.66(c) for 1,125,707 paid claims but

18 agrees it has for 81,270 claims comprised of 55,492 group

19 and 25,778 individual."

20            My first question to you is, were you involved in

21 putting together this response?

22           MR. VELKEI:  Are you focused on this paragraph on

23 427?

24           MR. STRUMWASSER:  Yeah, the one I just referred

25 to.
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 1           THE WITNESS:  I don't recall helping put together

 2 that particular data.

 3 BY MR. STRUMWASSER:

 4      Q.   Do those answers fall within your jurisdiction in

 5 responding to group claims?

 6           MR. VELKEI:  Objection; vague.

 7           THE COURT:  If you know.

 8           THE WITNESS:  I think the reporting more so was

 9 really out of my purview, as we discussed the last couple of

10 weeks I was here.  There was a reporting team that actually

11 pulled that file of the one million paid claims and I wasn't

12 really intimately involved with that dissection of that

13 data.

14      Q.   So you don't know where the 81,270 came from?

15      A.   Not specifically, no.

16      Q.   The sentence agrees that it is required to send an

17 acknowledgment letter for claims received if the claim is

18 not otherwise acknowledged by payment and/or issuance of an

19 EOB within 15 calendar days.  Do you see the second sentence

20 of that paragraph?

21      A.   Yes.

22      Q.   Do you know whether you wrote that?

23      A.   No, I don't believe that I wrote that.

24      Q.   Do you know who did?

25      A.   I'm afraid I don't.
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 1      Q.   Let's go to 426, back again one page.  Late paid

 2 claims.

 3      A.   I am sorry, where are you again?

 4      Q.   I am on page 426.  The first sentence of the

 5 Company response, "The Company acknowledges 42,137 claims or

 6 3.7 percent were paid after 30 working days."  Do you see

 7 that?

 8      A.   Yes I do.

 9      Q.   Were you involved in determining that number,

10 42,137?

11      A.   I don't believe so.

12      Q.   Were you involved in writing that sentence?

13      A.   That particular sentence that "The Company

14 acknowledges that"?

15      Q.   Yes.

16      A.   I don't believe so.

17      Q.   Let's look at -- it's not quite a table -- the

18 list of numbers there, the reviewed Company position section

19 of 426.  We have there -- the issue here is the failure to

20 pay interest, right?

21      A.   To pay claims timely and to pay interest, I

22 believe.

23      Q.   Do you know where PacifiCare got the 5,420 number,

24 5,420?

25      A.   From what I recall it was sent to us in a project
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 1 so that we could review -- my staff could review all of

 2 those claims to make sure that interest had been paid and if

 3 paid, paid appropriately.

 4      Q.   And your staff did review them, right?

 5      A.   To the best of my knowledge, yes.

 6           MR. STRUMWASSER:  This is going to be a little

 7 ugly.  I will ask to have marked as our next in order, a

 8 one-page email from you to Mr. Valenzuela, PAC00076072 --

 9           THE COURT:  That does not look like a one-page

10 email.

11           MR. STRUMWASSER:  -- with an attached spreadsheet

12 that -- as the Judge points out -- does not look like only

13 one page.

14           THE COURT:  That is Exhibit 353.

15           (Exhibit No. 353 marked for Identification.)

16           THE COURT:  Also this has the confidential

17 designation.  If it has confidential material in it, we

18 should keep it that way.

19           MR. STRUMWASSER:  Almost all of it is illegible,

20 but that which does appear to have any textual value appears

21 on just one or two columns and I am going to ask the witness

22 about that.

23           THE COURT:  All right.

24 BY MR. STRUMWASSER:

25      Q.   Do you recognize the email, Ms. Norket?
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 1      A.   I don't specifically, but it has my name on it.

 2      Q.   Do you recall transmitting something like this to

 3 Mr. Valenzuela in early 2008?

 4      A.   I believe so.

 5      Q.   If we look at page 073, the second page of the

 6 exhibit, we have 73 rows, and columns A through M, right?

 7      A.   Correct.

 8      Q.   Then on page 74, the next page, we have those same

 9 73 rows and columns that end in P, so this would be -- in

10 the Excel file this would be to the right of the stuff on

11 the first page, right?

12      A.   Correct.

13      Q.   Back on the first page, I literally don't see any

14 text on the first page, so on the second page in column P we

15 have assigned two the first names.

16           MS. HARDY:   What Bates number page?

17           THE COURT:  76074.

18 BY MR. STRUMWASSER:

19      Q.   Do you see those names in column P?

20      A.   Yes, I do.

21      Q.   Do you know what "assigned to" refers to?

22      A.   In this particular instance it would have been the

23 first name of the claims examiner that the claims was

24 assigned for them to review it to make sure interest had

25 been paid if due.
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 1      Q.   So what I would propose to do to deal with the

 2 confidentiality question is to simply ask you -- so far as

 3 you know, are there any patient names in this spreadsheet?

 4      A.   Does not appear to be, no.

 5           MR. STRUMWASSER:  Subject to PacifiCare finding

 6 any reason to reach a different conclusion, I ask that this

 7 not be marked confidential.

 8           THE COURT:  All right.  There are no tax I.D.

 9 numbers or anything that identifies a particular claimant?

10           MR. VELKEI:  I believe there is claim information.

11 There are codes on here.  I have to sit down with my client

12 and go through this data.  It looks confidential to me.

13           THE COURT:  Why don't look at it and tell me

14 later.

15           MR. VELKEI:  Thank you, Your Honor.

16 BY MR. STRUMWASSER:

17      Q.   In the cover email we find the statement that the

18 no interest paid rework project resulted in $138,759 of

19 interest paid to claimants; is that right?

20      A.   By claimants you mean providers?

21      Q.   I would assume they were providers, but in theory

22 they could be somebody else, right?

23      A.   I just want to be sure we are talking about the

24 same thing.

25      Q.   It is your understanding that $138,759 was paid to



3451

 1 providers as a result of this project?

 2      A.   Yes.

 3      Q.   Now take a look at page 6221, which is almost at

 4 the end but not quite.

 5           THE COURT:  76221.

 6           MR. STRUMWASSER:  That should be looked at with

 7 7622, which is to the right of 7621.

 8           THE COURT:  They have a page number of 149 and 150

 9 at the bottom.

10 BY MR. STRUMWASSER:

11      Q.   Starting with page 151 of this exhibit until page

12 154 we have more rows but they are all blank, right?

13      A.   Correct.

14      Q.   Until we get down to the very last page, I think.

15 From page 149 it appears we have 5,421 rows of data, right?

16      A.   5,420, because the first line would be the header

17 line.

18      Q.   Fair enough.  We have 5,424 populated rows of

19 which the first row is the header, right?

20      A.   Correct.

21      Q.   So would you agree with me that this appears to be

22 the analysis that resulted in the determination that there

23 were 5,420 claims for which interest had to be manually

24 adjusted?

25           MR. VELKEI:  I am just going to say that misstates



3452

 1 the document.  If you look at the very last page it says no

 2 interest due on --

 3           THE WITNESS:  That's what I was going to say.

 4           MR. VELKEI:  I didn't mean to jump in.

 5 BY MR. STRUMWASSER:

 6      Q.   That is helpful.

 7      A.   So 5,420 were reviewed, but additional interest

 8 wasn't paid on all of those.

 9           THE COURT:  Can you read the little one on 76229.

10 BY MR. STRUMWASSER:

11      Q.   What do you know about the 781 in row six?

12      A.   Well, it states no interest due, and the comments

13 on the various spreadsheets, they are comments that the

14 interest was already paid.  It was a duplicate claim, and

15 there were reasons why no interest was due.

16      Q.   So where we come out then is there were 5,420

17 files reviewed in this project.  781 of them resulted in no

18 interest being paid and 4,639 resulted in interest that

19 should have been paid?

20      A.   That's what it looks like, yes.

21      Q.   It is your understanding it was paid?

22      A.   Yes.

23      Q.   And the amount of that interest is the 138,759 in

24 your email; is that right?

25      A.   Correct.
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 1      Q.   Ms. Norket, are you familiar with the term war

 2 room as it is used in United?

 3      A.   I have heard that term.

 4      Q.   What have you heard it referring to?

 5      A.   You know actually not as a United term, but

 6 actually more so a PacifiCare term.  That if we had a major

 7 project that was going on, there could potentially be a war

 8 room established where people would meet on a regular basis

 9 to discuss that project and to understand the status.

10      Q.   Would it necessarily be an actual physical room or

11 could it just be a committee that conferred telephonically

12 or in other ways?

13      A.   I think it could potentially be either one.

14      Q.   Do you know whether a war room was initiated to

15 deal with claim handling and provider contract problems in

16 2007?

17      A.   I don't know if the term "war room" was ever used

18 with me, but I know there was a team that met on a regular

19 basis to determine if there were claims projects that were

20 going to be coming to my team for rework.

21      Q.   Who was on that team, as best you recall?

22      A.   You know, I just really can't remember.

23      Q.   Was Doug Smith on that team?

24      A.   I don't believe so.

25      Q.   Steve Auerbach?  A-U-E-R-B-A-C-H.
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 1      A.   I don't think so.

 2      Q.   A.J. Labuhn?

 3      A.   No.

 4      Q.   Elena McFann?

 5      A.   You know, I don't think she was specifically, but

 6 maybe people who reported to her were.

 7      Q.   So if there was a war room with Auerbach, Smith,

 8 Labuhn, McFann, David Hanson, Ruth Watson and Sue Berkel,

 9 that isn't the war room you are thinking of?

10      A.   No.

11      Q.   Do you know of any war-room-like activities that

12 those folks were engaged in early 2007?

13      A.   No.

14      Q.   When was the war room that you are talking about

15 initiated?

16      A.   Again, it wasn't referred to as a "war room," but

17 from what I recall it was weekly or biweekly conference

18 calls where we discussed potential projects that could be

19 coming to us.  If the Network Mangement team had loaded a

20 fee schedule or contract retrospectively, then they could

21 run a report to see how many claims were impacted and so

22 they gave us heads up.

23      Q.   When you say biweekly, you mean every other week

24 or twice a week?

25      A.   Every other week.
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 1      Q.   You don't recall any of the names of the people

 2 who were on that?

 3      A.   Geneva Casey comes to mind.  G-E-N-E-V-A,

 4 C-A-S-E-Y.  I really can't recall.  They were people that I

 5 normally didn't deal with so their names kind of escape me.

 6      Q.   Who is Ms. Casey?

 7      A.   She worked for -- I don't know who she worked for,

 8 but she worked on what we would call the CPM team that

 9 actually once the projects got loaded, her team would be

10 responsible for initiating the report request for any claim

11 impact.  And then they would scrub the report -- or review

12 it -- to make sure that they agreed that there was a rework

13 project involved and then they would send it to me -- or to

14 my team -- to rework or review CPM.

15      Q.   CPM?

16      A.   I knew you were going to ask me what that stood

17 for.

18      Q.   The devil made me do it.  What does that stand

19 for?

20      A.   I don't know.

21           Isn't it funny how you have all these acronyms and

22 you never really know what they stand for.

23      Q.   If that group was not called a "war room," was

24 there some other name used for it, camp run amuck or some

25 other name that you were hearing in your communications?
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 1      A.   I would have to go back to look at my calendar

 2 from those days to see what it was called, but provider

 3 maintenance call, something to that effect maybe.

 4      Q.   You were a part of that group?

 5      A.   I was like an ad hoc member.

 6      Q.   At some point PacifiCare determined that it needed

 7 to initiate corrective action plans to address issues that

 8 were being brought to the Company by the Department; is that

 9 right?

10      A.   Corrective action plans were initiated to address

11 concerns that were identified during the market conduct

12 Exam.

13      Q.   Do you know whether any corrective action plans

14 were initiated before the market conduct exam arising out of

15 communications that you were getting from compliance

16 officers at CDI?

17           MR. VELKEI:  Before the 2007?

18           MR. STRUMWASSER:  Before the 2007 exam.

19           THE WITNESS:  The only thing that I am aware of

20 was the change in the pre-ex exclusionary period had been

21 identified to us before.  And there was a corrective action

22 plan, if you want to call it that, an initiative to change

23 the exclusionary period, go back, redo the certificates that

24 went to the member and rework the claims that were

25 potentially impacted.  That is really all I recall prior.
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 1           MR. STRUMWASSER:  I am going to up the ante

 2 binder-wise here.

 3           (Recess.)

 4 BY MR. STRUMWASSER:

 5      Q.   I put the binder with Exhibit 6 in front of your

 6 chair.

 7      A.   I reviewed it during the break.

 8      Q.   I appreciate you doing that.  The first of the

 9 page has the Bates number ending in 17566 refers to issue

10 number one as being a COCC issue.  Do you recognize that

11 issue?

12      A.   I don't recognize this document at all, but I

13 recognize the issue.

14      Q.   If we turn to the next page, 7567, the second

15 issue is pre-existing condition.  Is that as describe there,

16 is that the issue you mentioned before the break about a

17 non-market conduct CDI issue helping to start the corrective

18 action plans?

19      A.   I think this is actually a separate issue.  The

20 issue that I was referring to was the six-verses the

21 twelve-month exclusionary period and not the COCC issue.

22      Q.   I understand that for the issue on the first page.

23 The one on this page, issue number two, in the second

24 paragraph, that is the six verses twelve, right?

25      A.   Correct.
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 1      Q.   And you have responsibilities in the third column

 2 for reviewing policy and procedure to accommodate the

 3 California changes and you also have responsibility for how

 4 and where to look for COCCs, right?

 5      A.   Yes.  I have ultimate responsibility for reviewing

 6 a policy and procedure.  If you look down at number two, it

 7 shows the owner as Danny Collier (phonetic spelling).from

 8 what I recall, she is actually the person who helped

 9 facilitate the revision of that policy and procedure.

10      Q.   Then if we flip to page 17570, we -- is it a fair

11 summary of this item, issue number five, that this is the

12 reworks that are going to come out of the COCC corrective

13 action?

14           MR. VELKEI:  May I have the question read.

15           (Question read.)

16           THE WITNESS:  Yes, I believe so.

17 BY MR. STRUMWASSER:

18      Q.   The pre-ex exclusion period, was that a period

19 that was calculated into RIMS, did RIMS enforce that?

20      A.   The system could be set up to calculate that, yes.

21      Q.   Do you know if it was in this instance?

22      A.   It should have been during that timeframe.

23      Q.   So somebody had to make the change in RIMS to

24 change the pre-ex period?

25      A.   From 12 months to six months, yes.
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 1      Q.   Eventually you had to rework several thousand

 2 claims because of this; is that right?

 3      A.   I can't remember the exact number, but there was

 4 quite a few.

 5           MR. STRUMWASSER:  Let me ask to have marked as

 6 Exhibit 354, PAC0117181.

 7           THE COURT:  It says PPO Rework Project List and it

 8 is a spreadsheet with a date of 11/20/07.  It is also

 9 designated as confidential.  Is this something that you want

10 to look at?

11           MR. VELKEI:   Please, Your Honor.

12           (Exhibit No. 354 marked for Identification.)

13           THE WITNESS:  The names I couldn't think of

14 earlier are on this list.

15 BY MR. STRUMWASSER:

16      Q.   While you are thinking of them, why don't you give

17 them to us and then you can go back to reviewing the

18 document.

19      A.   Beth Calvin, C-A-L-V-I-N, and Andrew Feng,

20 F-E-N-G.

21      Q.   Do you recognize this document?

22      A.   Yes, I do.

23      Q.   What is it?

24      A.   It is spreadsheet that I used to keep track of

25 reworked projects that we had during this timeframe prior to
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 1 projects being loaded into the REVA system.

 2      Q.   Does this spreadsheet refer to reworks

 3 specifically for the pre-ex issue?

 4           MR. VELKEI:  The entire spreadsheet?

 5           MR. STRUMWASSER:  Yes.

 6           THE WITNESS:  No.  This spreadsheet really

 7 encompassed rework projects for all markets, states, that

 8 were going on at the time that were being processed by the

 9 team.

10 BY MR. STRUMWASSER:

11      Q.   Let's take a look at 17184, the third or fourth

12 page in, line 20.  Am I correct that that is the row of the

13 spreadsheet that pertains to the certificates indicating a

14 twelve-month waiting period being amended to a sixth-month

15 waiting period?

16      A.   That's correct.

17      Q.   The number of claims that had to be reworked for

18 that reason were 3,862?

19      A.   Yes.

20      Q.   Is it your understanding that the rework of those

21 3,862 claims has now been completed?

22      A.   I believe this report indicates that it was

23 completed quite some time ago.

24      Q.   Ms. Norket, do you know who made the changes in

25 RIMS necessary to go from a twelve-month to six-month
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 1 exclusionary period?

 2      A.   It was probably either Sue Lookman or Ann Flynn.

 3           MR. STRUMWASSER:  May I have marked as 355 a Power

 4 Point stack, I guess they call it, California Department of

 5 Insurance Weekly Status, PAC0078497.

 6           THE COURT:  With a February 11th, 2008, date on

 7 it.  It has a confidential designation.  Do you want me to

 8 wait?

 9           MR. VELKEI:  Yes.  I will go over this with the

10 client.

11           THE WITNESS:  Okay.

12           (Exhibit No. 355 marked for Identification.)

13 BY MR. STRUMWASSER:

14      Q.   Am I correct that this is one of a weekly series

15 of reports that came out on the status of the corrective

16 action plan initiated in response to the Department of

17 Insurance's issues?

18      A.   Until the project teams were set up to handle each

19 of the issues separately, this was prepared weekly.

20      Q.   Do you know starting when?

21      A.   You know, I don't.  It would have probably been

22 shortly after the market conduct exam was completed.

23      Q.   Around the time of the report or even earlier?

24           MR. VELKEI:  Calls for speculation.

25           THE COURT:  If you know.
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 1           THE WITNESS:  I am really not sure.  Somewhere in

 2 that time period I am certain.

 3 BY MR. STRUMWASSER:

 4      Q.   We saw the November draft report from Mr. Dixon,

 5 your input and the December letter you have seen from Ms.

 6 Berkel back to Mr. Dixon.  So you think it was during that

 7 period or was it during the period during which you started

 8 fielding the referrals from the Department?

 9           MR. VELKEI:  Same objection.

10           THE COURT:  If you know.

11           THE WITNESS:  I don't specifically know when.

12 BY MR. STRUMWASSER:

13      Q.   At some point this weekly corrective action plan

14 structure was broken down into a series of separate

15 corrective action plans; is that right?

16      A.   Yes.

17      Q.   By team or by subject area?

18      A.   Yes.

19      Q.   Do you know when that was, roughly?

20      A.   I really thought it was prior to this

21 February 11th, 2008 date, but I would say subsequently

22 afterwards, sometime in early '08.

23      Q.   Do you know how roughly how many such breakout

24 groups there were, how many teams there were?

25      A.   What I recall is an acknowledgment letter group, a
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 1 pre-existing condition group, late paid claims and

 2 potentially a PDR group, provider dispute resolution.

 3      Q.   First of all with respect to the acknowledgment

 4 group, do you recall who was on that?

 5      A.   It was what Maria Menacho, M-E-N-A-C-H-O, Steven

 6 Anthony and Lori Wolfe.

 7           THE COURT:  Would you spell Lori.  It is spelled

 8 several different ways.

 9           THE WITNESS:  L-O-R-I, W-O-L-F-E.

10 BY MR. STRUMWASSER:

11      Q.   My understanding is Ms. Wolfe just left the

12 company?

13      A.   Yes, a couple weeks ago.

14      Q.   Do you know where she went?

15      A.   She went to another healthcare organization.

16      Q.   In Texas?

17      A.   Yes.

18      Q.   Who was in the pre-ex team?

19      A.   Lori Wolfe and Mari D'Ambrosi.  There may have

20 been others, but I don't recall who.

21      Q.   In the late pay group?

22      A.   That would have primarily been myself.

23      Q.   Do you recall anybody else regularly working with

24 you on that group?

25      A.   My supervisor, Oralia, O-R-A-L-I-A,  Acosta,
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 1 A-C-O-S-T-A.

 2      Q.   I believe your testimony is there would have been

 3 a PDR group?

 4      A.   Yes.  And I think at the time it would have been

 5 Lori Wolfe and Donna Huser, H-U-S-E-R.

 6      Q.   One "N" in Donna?

 7      A.   Two.

 8      Q.   So you recall receiving -- until that group broke

 9 out into components, you recall the team receiving these

10 weekly reports?

11      A.   Actually, I compiled these weekly.

12      Q.   And at that point when you were compiling, who was

13 on the corrective action plan team?

14      A.   Can you define what you mean by "team"?

15      Q.   You were kind enough to give me some names of the

16 people who were on the sub team.  Now I am asking you who

17 were the corresponding people for the pre-separation group.

18 Let me do this then, was there a consistent group of people

19 who were engaged in the corrective action plan in the

20 January/February period?

21      A.   Well, it would have primarily been myself reaching

22 out to other areas to help coordinate those efforts.  And

23 between doing my day job and doing the correct action, it

24 was decided that that would be split into other groups.

25      Q.   Whom do you recall distributing this report to?
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 1      A.   To my director, Raynee Andrews, Ellen Vonderhaar,

 2 and Sue Berkel.

 3      Q.   Let me ask you to turn to the second page of

 4 Exhibit 355, with the page ending 8498.  The key issues in

 5 the lower left-hand box are to correct remark codes for

 6 CDI's requested change to the six-month exclusionary period.

 7 Is that the first bullet?

 8      A.   You are on 498?

 9      Q.   Yeah.  And I am in the lower left box.

10      A.   Okay.  I am sorry.

11      Q.   The first of the two bullets in that box concern

12 the quality team's failure to review the remark codes for

13 the changed exclusionary period; is that a fair

14 characterization of what it is?

15      A.   It was listed as an issue or risk, yes.

16      Q.   Who are the quality team?

17      A.   They are a team outside of the Transactions

18 Department that is responsible for doing audits on the

19 claims that are processed.

20      Q.   An auditor is typically somebody who finds a

21 problem rather than corrects it.  Is that your experience

22 with quality teams?

23      A.   I think the issue here was -- if I recall

24 correctly -- was a claims auditor has a set of certain

25 things that they look for when they are auditing the claim.



3466

 1 And I think this particular change to the remark code had

 2 not been identified to them as something that they needed to

 3 be looking for.  So that was the issue.  So by informing

 4 them they knew and they had it on their list and could make

 5 sure that they were auditing for that specifically.

 6      Q.   Just to see if I understand that answer, there had

 7 been a failure to correct the remark codes to take into

 8 account this change in the pre-ex condition, and that

 9 failure appeared to be traced to the fact that the quality

10 team wasn't asked to look at that?

11           MR. VELKEI:  Misstates testimony.

12           THE WITNESS:  Let me explain.  So we created new

13 remark codes for pre-existing.  They were implemented.  The

14 staff was trained, but the quality team had not been

15 informed of the change, so, therefore, they weren't looking

16 for that specifically in their auditing process.

17 BY MR. STRUMWASSER:

18      Q.   And they would have been auditing to see if the

19 new codes had been implemented?

20      A.   Correct.

21      Q.   Do you know whether somebody eventually did look

22 to see if the new codes were implemented?

23      A.   Yes.

24      Q.   Had they been implemented?

25      A.   Quite some time ago, yes.
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 1      Q.   The second bullet, "Identification of pre-ex

 2 denial codes utilized by Med Plans."  That was your claims

 3 contractor, vendor, right?

 4      A.   Vendor.

 5      Q.   Following the training that was conducted in

 6 October of 2007?

 7      A.   Yes.

 8      Q.   In 2007 Med Plans was trained on the proper use of

 9 pre-ex denial codes, right?

10      A.   Yes.

11      Q.   And not withstanding that training, you had

12 determined they were at times using incorrect pre-ex denial

13 codes?

14      A.   Yes.

15      Q.   In fact, in the upper right-hand corner we see

16 that the pre-ex denials -- what is CPA?

17      A.   Claims payment accuracy.

18      Q.   Was 89-and-a-fraction percent.

19           THE COURT:  In the pre-existing denials?

20           MR. STRUMWASSER:  Yes.

21           THE WITNESS:  89.29 percent.

22 BY MR. STRUMWASSER:

23      Q.   It turns out that all of the inaccurate ones were

24 coming from Med Plans?

25      A.   That appears to be the case, yes.
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 1      Q.   The explanation is that Med Plans did acknowledge

 2 that they received the training, but that it was not applied

 3 correctly?

 4      A.   Yes.

 5      Q.   Do you know what that means, that they received

 6 training but it wasn't applied correctly?

 7      A.   I actually conducted the training with them myself

 8 via WebEx, so they had the information, it was just that

 9 some of their examiners were not correctly using the new

10 remark codes.  They were using previous remark codes for

11 pre-existing.

12      Q.   Did you ever determine why your training didn't

13 stick with those folks?

14      A.   Wish I knew.  I have no idea.

15      Q.   Do you know how many people Med Plans had in late

16 2007 working on PacifiCare claims?

17      A.   I don't really know.

18      Q.   What classification of claims did Med Plans handle

19 for you?

20      A.   Primarily they handled new day claims.  They

21 started doing reworks for us at some point in time, but I

22 can't say it was this early on.  But new day claims, simpler

23 claims.  They didn't handle transplants for us or stop loss

24 claims, but primarily all other new day claims.

25      Q.   And stop loss claims are when the member has hit
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 1 the maximum such that your plan then picks up 100 percent?

 2      A.   In simple terms, yes.

 3      Q.   Simple terms is my favorite.

 4      A.   Okay.

 5           MR. STRUMWASSER:  Your Honor, may I have marked as

 6 356 an April 8, 2008 email from Ms. Norket to Ms. D'Ambrosi.

 7           THE COURT:  All right.  That will be marked as

 8 Exhibit 356, with a top date of April 8, 2008.  It has a

 9 confidential designation, can I take that off?

10           MR. VELKEI:  Yes, Your Honor.

11           MR. STRUMWASSER:  The Bates on that is PAC0561744.

12           (Exhibit No. 356 marked for Identification.)

13 BY MR. STRUMWASSER:

14      Q.   So in April of '08, we are about two months after

15 355, right?

16      A.   Correct.

17      Q.   Mr. Valenzuela says that the number of claims that

18 were paid as a result of pre-ex work was 3,645.

19      A.   Right, the claims that were reprocessed 3,645.

20      Q.   In response to a question you say that these 3,645

21 claims were associated with 2,020, 2,020 members, right?

22      A.   Yes.

23      Q.   Do you know how you got that information?

24      A.   I don't recall specifically, but I think I --

25 probably if I were asked to do it today and had the claim
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 1 information, I would look for the unique member I.D.'s with

 2 that 3,645 and that's how I would have determined it.

 3      Q.   Look where?

 4      A.   Look at the claims spreadsheet before the claims

 5 were reprocessed.  If it would have had the member number on

 6 there I would have looked for unique member I.D.'s.

 7      Q.   Let's go back to Exhibit 6 in the binder there, if

 8 you would please.  I am going to ask you to look at page

 9 17568 in the third column, the third paragraph, "DOI seems

10 to expect interest to be paid from the date we received the

11 first the COCC not from the date we received a replacement

12 COCC for one we lost or did not make available to all areas

13 within the Company."  Do you see that sentence?

14      A.   Yes, I do.

15      Q.   Did you have any hand in writing that sentence?

16      A.   Not that I recall.  I really don't remember this

17 document.

18      Q.   That sentence I just read, does what DOI seems to

19 expect seem unreasonable to you?

20      A.   I think if you know when received the COCC then

21 that date should be utilized.  If you don't know, then it

22 would be difficult to make an assumption.

23      Q.   Should the date of interest depend on whether or

24 not -- whether you can determine internally the date in

25 which the first COCC was received?
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 1      A.   Well, when we reprocess a claim because we

 2 received additional information that was requested, if we

 3 have no evidence that we have ever received that information

 4 before, we would use the receive date of when we received

 5 the subsequent information.

 6      Q.   Would that be your practice if, in fact, the

 7 category of information was a category of information that

 8 you knew the Company had been losing or misplacing within

 9 the organization?

10           MR. VELKEI:  Objection; argumentative.  The

11 document says that we are going to give the member the

12 benefit of the doubt, so I don't know what practice counsel

13 is talking about.

14           THE COURT:  I am going to sustain the objection.

15           MR. VELKEI:  Thank you.

16           MR. STRUMWASSER:  It would help me to know --

17           THE COURT:  You are trying to get her to tell you

18 whether or not she thinks you are being reasonable or

19 unreasonable, but actually ultimately I am going to decide

20 whether that was a reasonable decision or not.  And I think

21 that the point is that they decided that they were going to

22 give the benefit of the doubt.  I am not sure what the

23 extent of that is yet, so I don't think we are going

24 anywhere.

25           MR. STRUMWASSER:  I think I appreciate that, Your
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 1 Honor.

 2 BY MR. STRUMWASSER:

 3      Q.   Ms. Norket, does PacifiCare have a practice today

 4 with respect to the determination of when to calculate

 5 interest obligations where the member has claimed that he or

 6 she has sent in information that the Company cannot find?

 7           MR. VELKEI:  Can you read that back, please?

 8           (Question read.)

 9           MR. VELKEI:  Are you talking about separate and

10 apart from what the practice is reflected in this document?

11           MR. STRUMWASSER:  Not necessarily.

12           THE WITNESS:  If a member or a provider were to

13 say to us we mailed you something or we faxed it and we say

14 we -- unfortunately, we have never received it, if they can

15 provide evidence to us they indeed sent that, definitely we

16 would use that original receive date.

17 BY MR. STRUMWASSER:

18      Q.   And if they said they mailed it in, what kind of

19 evidence would you ask for?

20      A.   If they had a copy of the date that they put on

21 the letter originally.  It is very rare, but if we have

22 instances where a provider has sent a letter, they don't

23 have, of course, the post date stamp or anything like that

24 if they didn't send it certified or whatever.  If they sent

25 a letter and the date on the letter says January 12 is when
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 1 I wrote this letter and sent it to you, if we have no reason

 2 to believe otherwise, we would use that January 12th date.

 3      Q.   So for purposes of PacifiCare if the claimant gets

 4 you a Xeroxed copy, a photocopy, of what he or she says they

 5 sent in and says the date they mailed it, you would accept

 6 that?

 7      A.   In most circumstances we would.

 8      Q.   Under what circumstances wouldn't you?

 9      A.   If there were issues with a particular provider

10 where this happened 100 times, we would begin to be a little

11 bit suspicious, but for the most part we would accept what

12 they told us.

13           MR. STRUMWASSER:  357, Your Honor, I ask to have

14 marked, business reviews, CA Regulatory Appropriate Action

15 on late paid claims with PAC0537685 on it.

16           THE COURT:  I am going to mark that as Exhibit

17 357.  It has a confidential designation.  Do you want me to

18 wait until you can review that?

19           MR. VELKEI:  Yes, please, Your Honor.

20           THE COURT:  I don't see a date.

21           MR. STRUMWASSER:  I couldn't find one, either.

22           (Exhibit No. 357 marked for Identification.)

23           THE COURT:  There are some April and March '08

24 dates on page 537688.

25
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 1 BY MR. STRUMWASSER:

 2      Q.   So with the Judge's help, does this appear to you

 3 that this was something that was done during or after April

 4 of '08?

 5      A.   It appears that is the case, yes.

 6      Q.   Do you recognize this document?

 7      A.   Not specifically, but I am familiar with this

 8 layout.

 9      Q.   You don't remember collaborating with

10 Ms. Vonderhaar on this?

11      A.   I am sure that I did.  I just don't remember this

12 particular layout.  Normally it would have been -- and maybe

13 it is just the way it is printed, but normally it would have

14 been more so in a Power Point presentation type, so...

15      Q.   Those two columns and boxes thing?

16      A.   Like what we looked at previously in the other

17 exhibit.  Then we went to a different format.

18      Q.   Exhibit 355?

19      A.   Yes.

20      Q.   We have now a document that is entitled California

21 Regulatory Corrective Action-Late Paid Claims.  Does it

22 appear to you that this came after the time when the single

23 corrective action plan organization broke down into those

24 subject matters?

25      A.   Yes.
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 1      Q.   This is a review of the subject matter that you

 2 had special responsibilities for, right?

 3      A.   Yes.

 4      Q.   If we turn to page 692 for a second, do you recall

 5 seeing these statistics at the time, roughly?

 6      A.   I do.

 7      Q.   Am I reading these right, as late as January of

 8 '08 PacifiCare is still getting 7.62 percent of the claims

 9 inaccurately calculated with respect to interest?

10           MR. VELKEI:  The January '08, where is that coming

11 from?

12 BY MR. STRUMWASSER:

13      Q.   Well, it is January, right?  Do you know what year

14 this is?

15      A.   It should be January '08.

16      Q.   So with that clarification am I right that in

17 January of '08, PacifiCare is still getting 7.26 percent of

18 the interest calculations wrong?

19      A.   Well, what this represents is after the Market

20 Conduct Exam as part of our corrective action process, we

21 started doing focused audits.  In this particular case,

22 there was a random sample pulled weekly of 40 claims which

23 was agreed to with the Department.  So that this is a

24 focused audit result, not an overall quality result for the

25 organization and claims.  But in January, February and
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 1 March, those would have been the results of that focused

 2 audit for late paid.

 3      Q.   Focused audit merely means that you were looking

 4 at specific rather than general topics, right?

 5      A.   We were only looking for late paid for this audit.

 6      Q.   But the sample was drawn from the full population

 7 of what?

 8      A.   Of all claims, but looking specifically for late

 9 paid.

10      Q.   Now, here is my numerical problem.  You say you

11 pulled 40 claims.  So if you found that there was one file

12 that was incorrectly calculated out of 40, you are going to

13 get 97 and a half percent.  And if you found four, you would

14 get 90 percent, right?

15      A.   Right.

16      Q.   How do you get 92.28 percent out of a 40-file

17 sample?

18      A.   Without looking at the actual file, I don't know.

19 It could have been they pulled more than 40 that particular

20 week.  In the month of January, there might have been five

21 weeks, so it actually might have been based on a 200 claim

22 sample.  Not certain without looking at the data.

23      Q.   Whatever it is, the agreed upon procedure that

24 PacifiCare proposed and the Department accepted was to draw

25 a random sample from that population and then extrapolate
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 1 the results to the full population?

 2           MR. VELKEI:  Objection; vague.  Mischaracterizes

 3 the testimony.

 4           THE COURT:  Do you understand that?

 5           THE WITNESS:  I think it is a little bit of a

 6 misrepresentation.  I don't think the focused audits were

 7 trying to extrapolate for the whole population.  They were

 8 looking at one specific area.  The same type of audit that

 9 was done for pre-existing claims as well.  So the intent of

10 a CAP was to say we are going to specifically audit the

11 areas where we need some improvement in doing what we needed

12 to do.

13 BY MR. STRUMWASSER:

14      Q.   I certainly wouldn't want to misrepresent what you

15 said, so let's you and I understand what we are talking

16 about here.  In January of 2008 you were doing a focused

17 audit of all claims in January of 2008?

18           THE COURT:  She said all late paid claims.

19 BY MR. STRUMWASSER:

20      Q.   All late paid claims, right?

21      A.   Right.

22      Q.   By focused, you said we were just looking at

23 whether interest was correctly paid, right?

24      A.   Okay.  So I am just going to use some low numbers

25 here.  We have our entire sample of claims.  Let's say we
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 1 have 10,000 for the month.  For focused audit we look at

 2 those, out of the 10,000, how many were late paid.  Let's

 3 say there were 500.  Out of that 500, we take a random 40

 4 and those are audited just for the purpose of late paid.

 5      Q.   So out of that 500, you would draw 40 or 200 or

 6 whatever the sample size is, right?

 7      A.   Right.  Those are arbitrary numbers, but we would

 8 pull 40.

 9      Q.   So if it turned out that five of the late paid

10 were incorrectly calculated, then that would have been --

11 let's say four out of the 40 -- you have a sample of 40, you

12 found four, so 90 percent were correctly paid and 10 percent

13 were not correctly paid, right?

14      A.   In that scenario, yes.

15      Q.   You would then therefore extrapolate the

16 10 percent error rate to the 500 late paid claims?

17           MR. VELKEI:  Objection; vague.  I don't know what

18 the examiner means by "extrapolate."

19           THE COURT:  They would assume that that would hold

20 true for all of the files.  I don't know if she knows the

21 answer to that or not.

22           THE WITNESS:  I can't tell you if this was a

23 weighted or unweighted number, so it would depend is my

24 answer.

25
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 1 BY MR. STRUMWASSER:

 2      Q.   What would it have been weighted on?

 3      A.   Well, when you calculate weighted, you are looking

 4 at how many you have within that sample or with the entire

 5 population that meets the criteria of that sample.  So it is

 6 weighted.  If it is unweighted, it is looking at just the

 7 40.  I am not certain what we are looking at here whether it

 8 was weighted or unweighted.

 9      Q.   The point of weighting would be to get a more

10 representative sample?

11      A.   Correct.

12      Q.   So that at the end of the day of, the results of

13 the sample would with greater reliability be applicable to a

14 total 500 population, right?

15           MR. VELKEI:  I am just going to object.  This

16 witness is not a statistician.  I think it is clear our view

17 of this whole extrapolation theory.   I think it goes way

18 beyond what the witness is testifying or the witness's

19 experience.

20           THE COURT:  Well, if she knows.  She seems to know

21 a little bit about it.

22           THE WITNESS:  I know enough just to be dangerous.

23 In broad terms of when you are looking at quality results,

24 that would be a correct statement.  But if you are looking

25 specifically at that time, you would need someone from the
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 1 quality team to explain it better than myself.

 2 BY MR. STRUMWASSER:

 3      Q.   Generally speaking, the purpose of the whole

 4 enterprise was to estimate how frequently you are and are

 5 not correctly calculating interest calculations for late

 6 paid claims, right?

 7      A.   We put these controls in internally and also to

 8 provide to the CDI, because our goal was we wanted to make

 9 sure that we were doing the right thing, that they were

10 paying interest when interest was due if claims were being

11 paid late.

12           MR. STRUMWASSER:  I want to have the question read

13 back and get an answer to my question.

14           (Question read.)

15           THE WITNESS:  I don't understand what he means by

16 "enterprise."

17 BY MR. STRUMWASSER:

18      Q.   The entire sampling exercise and calculating

19 results?

20           MR. VELKEI:  Objection; vague.  I think it is

21 still vague.

22           THE COURT:  Do you understand the question?

23           THE WITNESS:  I am not sure that I do.

24           MR. STRUMWASSER:  The next in order, Exhibit 358.

25           THE COURT:  That will be marked as Exhibit 358.
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 1 It has a top date of August 15th, 2007.  It has a

 2 confidential designation.  Can I remove that?

 3           MR. VELKEI:  Yes, Your Honor.

 4           (Exhibit No. 358 marked for Identification.)

 5 BY MR. STRUMWASSER:

 6      Q.   Am I right, Ms. Norket, the topic of this document

 7 is largely causes of failures to respond to provider

 8 disputes within 45 days?

 9      A.   Yes, I would agree.

10      Q.   We have your email at the top, the August 14,

11 11:40 p.m. email identifying that some cases, the original

12 claim was processed with the wrong fee schedule.  In almost

13 all cases, these were retro loaded projects, right?

14           MR. VELKEI:  Objection; vague.  Are you referring

15 to --

16 BY MR. STRUMWASSER:

17      Q.   Quote, "The claim was processed greater than 45

18 days."  Do you see that?

19           MR. VELKEI:  From the original received date?

20           MR. STRUMWASSER:  Right.

21           THE WITNESS:  Yes.

22 BY MR. STRUMWASSER:

23      Q.   There were also -- you say in the lower email, the

24 10:59 a.m. email that there were some issues that were

25 caused by problems with DocDNA, right?
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 1      A.   Yes.

 2      Q.   Do you know how many providers dispute in 2006

 3 took more than 45 days?

 4           MR. VELKEI:  Forty-five days from what?

 5           MR. STRUMWASSER:  Date received.

 6           MR. VELKEI:  Date of original receipt or date --

 7           MR. STRUMWASSER:  Day of receipt of the appeal

 8 from the provider.

 9           THE WITNESS:  I don't have those numbers

10 memorized.

11 BY MR. STRUMWASSER:

12      Q.   Of course not.  How would you find that out, in

13 2006, how many times did we take more than 45 days to

14 respond to a provider dispute?

15           MR. VELKEI:  This is 45 working days and 45 days

16 from when the appeal was submitted to the Company?

17           THE COURT:  All right stop.  If you have an

18 objection state it.  Otherwise, the record is going to

19 get --

20           MR. VELKEI:  Forgive me.  Objection; vague.  Vague

21 as to 45 working days, calendar days, and vague as to

22 receipt from what date.

23 BY MR. STRUMWASSER:

24      Q.   And to clarify, I am talking about the 45 days

25 that the Company has to respond under the statute.  You are
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 1 familiar with the statute that imposes the 45-day

 2 requirement?

 3      A.   Yes, I am.

 4           MR. VELKEI:  So the record is clear my

 5 understanding is it is 45 working days.

 6           MR. STRUMWASSER:  It is working days or business

 7 days?

 8           MR. VELKEI:  Business days.  Same thing.  It is

 9 for these purposes.

10           MR. STRUMWASSER:  I'm not sure, but the idea of

11 this question is whatever she thought it was then.

12           MS. ROSEN:  And what the statute requires that we

13 can look up.

14           MR. VELKEI:  Also vague as to received from when.

15 BY MR. STRUMWASSER:

16      Q.   You testified that you don't know how many were

17 responded to in more than 45 days and I asked you do you

18 know how you would find out.  We are talking 2006 appeals

19 up.

20      A.   If I need that information, I would request a

21 report.

22      Q.   From?

23      A.   From the reporting team.

24      Q.   To the best of your knowledge there was a 2006 no

25 regular report that was generated that would tell that
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 1 answer?

 2      A.   I don't know.

 3      Q.   Same for 2007?

 4      A.   When the Senate Bill 367 was introduced, I think

 5 there was a stipulation that that information be reported on

 6 an annual basis.  So I am not really sure when that started,

 7 but it would have been reported annually.

 8      Q.   To whom?

 9      A.   To the CDI.

10           MR. STRUMWASSER:  I would like to have marked as

11 359 a document entitled RIMS Fee Schedule Issues, PAC032950.

12           THE COURT:  That will be Exhibit 359.  It has a

13 last updated date of January 30th, 2008.

14           (Exhibit No. 359 marked for Identification.)

15           THE COURT:  It has a confidential designation.  Do

16 you want to look at this?

17           MR. VELKEI:  If you don't mind.  It looks like it

18 can be removed, but I just want to consult with the client.

19 BY MR. STRUMWASSER:

20      Q.   If it helps, Ms. Norket, I am going to be asking

21 you about the middle page.

22           THE COURT:  Which is 0329251.

23           THE WITNESS:  I have read the second page.

24 BY MR. STRUMWASSER:

25      Q.   First of all, do you recognize the document?
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 1      A.   No, I don't.

 2      Q.   Is there anything that you can discern from this

 3 document that would tell you who the author was?

 4      A.   No.  I was trying to actually determine that while

 5 I was reading it, but I don't know.  Who was responsible for

 6 the RIMS fee schedules in early 2008, do you recall?

 7           MR. VELKEI:  Objection; vague.

 8           THE COURT:  Is it the issue that was presented

 9 here?

10           MR. STRUMWASSER:  Actually, I was asking broader.

11 I think there is somebody responsible for RIMS fee schedule

12 issues.

13           THE COURT:  If you know.

14           THE WITNESS:  That's a very broad question.

15 BY MR. STRUMWASSER:

16      Q.   Do you read this type of page to refer to the

17 issues about RIMS fee schedule?

18      A.   Yes.

19      Q.   That were raised by the Department?

20      A.   Yes.  We administer two different types of plans

21 for PPO.  One is UNC, usual and customary, and the other is

22 called limited fee.  So it is different than what we talked

23 about earlier than fee schedules.  This is an actual type of

24 plan where the way the providers are reimbursed is based on

25 a limited fee schedule because of the plan that the member
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 1 has, so it is two different things.

 2      Q.   In general what kind of business has this limited

 3 fee schedule -- this limited schedule type of arrangement?

 4           MR. VELKEI:  Vague.  Lack of foundation.

 5           THE COURT:  Do you understand the question?

 6           THE WITNESS:  No.

 7 BY MR. STRUMWASSER:

 8      Q.   Let's go back even a further step, then.  Why

 9 don't you describe for us what the usual and customary

10 business is.

11      A.   A usual and customary plan would be based on --

12 for those specific services within a geographical location,

13 that is how the provider would be reimbursed.

14      Q.   As a percentage of usual and customary?

15      A.   Not as a percentage, but based on usual and

16 customary fees.

17      Q.   What is a limited fee schedule?

18      A.   A limited fee schedule is based on Medicare rates

19 that are established within a geographic area on how someone

20 would be reimbursed for a service.

21      Q.   So for a given member, his or her policy would

22 involve compensation of providers either on a usual and

23 customary or a limited fee schedule basis but not both?

24      A.   Right.  You would have one type of plan or the

25 other.
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 1      Q.   And in terms of the kinds of plans that are out

 2 there, is there a difference, for example, between indemnity

 3 and ASO that is related to this?

 4      A.   I am not really sure I understand what you are

 5 asking.  ASO is self-funded.

 6      Q.   Right.  I am just trying to figure out what kinds

 7 of policies are implicated by this limited fee schedule

 8 issue.

 9      A.   What type of policy?

10      Q.   Yeah.

11      A.   Well, it would be the policy, the limited fee

12 schedule plan for those members.  I'm not following really

13 what you are trying to ask me here.

14      Q.   Do you sell individual policies through agents?

15           MR. VELKEI:  Lack of foundation.

16           THE WITNESS:  That's out of my area  --

17           THE COURT:  Sustained.

18           THE WITNESS:  -- of expertise.

19 BY MR. STRUMWASSER:

20      Q.   Does an insured, a member, know that he or she has

21 a limited fee schedule policy rather than a usual and

22 customary policy?

23      A.   They should, yes.

24      Q.   Let's go to 9251.  We learned from the issue

25 bullet that that there had been a change in codes in 2005,
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 1 right?

 2           MR. VELKEI:  Objection.  Lack of foundation.  The

 3 witness testified that she has never seen this document.

 4           THE COURT:  Do you know that independent of this

 5 document?  I am not sure what you are asking her.  Do you

 6 know that issue independent of this document?

 7           THE WITNESS:  Well, every year we get new codes

 8 and the limited fee schedule may potentially need to be

 9 updated in the RIMS system for reimbursement of claims based

10 on CMS guidelines.  So what it appears as though -- I do

11 remember doing a project related to limited fee schedules

12 where the system was updated with new codes and claims were

13 reprocessed.  But this had nothing to do with retro

14 contracts and provider fee schedules.

15 BY MR. STRUMWASSER:

16      Q.   This is PPO business, though, in California?

17      A.   At the top in the background it says the plans

18 were limited to and it listed California Limited Fee

19 Schedule, PPO and PPO products.

20      Q.   So there were some California PPO products that

21 were affected by this?

22      A.   That's what this document states, yes.

23      Q.   The new fees arise because Medicare puts out an

24 annual fee schedule that made changes in codes?

25      A.   And reimbursement rates.
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 1      Q.   The quality team had apparently identified that

 2 the fee schedule for limited fee schedule PPO products had

 3 not been updated since July 1 of 2005.  Am I reading that

 4 recollect?

 5           MR. VELKEI:  Objection.  Lack of foundation,

 6 document speaks for itself.  I am assuming that Mr.

 7 Strumwasser is not having the witness up here to testify

 8 what the document says when she hasn't seen it prior this

 9 testimony.

10           MR. STRUMWASSER:  The one thing we can agree on is

11 this document does not speak for itself.  This is a woman

12 who is an expert in then field, if she can help us

13 understand what these words mean, I think we are entitled to

14 question her.

15           THE COURT:  Well, I will allow it.  Let's not

16 spend a lot of time on it.

17           Can you read back the question.  I'm sorry.

18           (Question read.)

19           MR. VELKEI:  Calls for speculation.

20           THE COURT:  Overruled.

21           THE WITNESS:  Well, I can only tell what the

22 document says.

23 BY MR. STRUMWASSER:

24      Q.   That's what I am looking for.

25      A.   It looks like it was 7/1/2005 for PPOs.
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 1      Q.   That that was the last time the Limited Fee

 2 Schedule had been updated, the codes had been updated; is

 3 that what that says?

 4      A.   That's what the document says, yes.

 5      Q.   The document also says that in January of 2008 the

 6 limited fee schedule for PPO and POS was updated but only

 7 retroactive to 1/1/07.  Am I reading that correctly?

 8           MR. VELKEI:  Where are you reading from?

 9           MR. STRUMWASSER:  Corrective action.  That is the

10 first bullet.

11           THE WITNESS:  Yes, that's what it says.

12 BY MR. STRUMWASSER:

13      Q.   Somebody -- you don't know -- says, retroactive to

14 1/1/06, right?

15      A.   Right, I don't know who the author is.

16      Q.   By going to 1/1/07 we know from your experience in

17 reworks, a rework can result in either a higher or lower

18 charge, correct?

19      A.   Correct.

20      Q.   And if it is a lower charge, you would compensate

21 the provider accordingly, right?

22      A.   Correct.

23      Q.   If it was a higher charge, you would seek

24 reimbursement?

25      A.   Only if it is over $20.
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 1      Q.   But if you go back more than a year and you rework

 2 something more than a year old and it turns out that you owe

 3 money to the provider, you would still be able to pay the

 4 provider, correct?

 5      A.   Correct.

 6      Q.   But if you go back to more than a year and it

 7 turns out that you had overpaid the provider, it would be

 8 too late to collect that money?

 9           MR. VELKEI:  Calls for speculation.  Lack of

10 foundation.  I don't think this witness is capable of

11 testifying to either issue.

12           THE COURT:  If you know.

13           THE WITNESS:  We would not seek recovery for

14 anything over 365 days.

15           MR. STRUMWASSER:  I would like to have marked as

16 360 an email chain with a top date of January 28, '08,

17 PAC01898720.

18           THE COURT:  Exhibit 360 is an email chain with a

19 date of January 28, 2008 at the top.

20           (Exhibit No. 360 marked for Identification.)

21           MR. VELKEI:  I think, Your Honor, counsel for the

22 Department removed our designation, but we don't object to

23 it.  I am just a little surprised that they took it upon

24 themselves to remove it.

25           THE COURT:  I think they took away also the TIN
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 1 number, so..

 2           MR. VELKEI:  Understood.

 3           THE WITNESS:  I have reviewed the document.

 4 BY MR. STRUMWASSER:

 5      Q.   Ms. Norket, the email chain starts with an inquiry

 6 about whether two specific providers with redacted TINs had

 7 been loaded into RIMS and NICE, right?

 8      A.   Yes.

 9      Q.   And there is an issue examine what the effective

10 date would be, right?

11      A.   They are looking for a validation of what the date

12 should be.

13      Q.   It appears that by January 28 of '08 at 2:55 p.m.,

14 there is a resolution of that, right, on the page at the

15 top?

16      A.   It appears, so, yes.

17      Q.   And then four days later you were unable to get

18 confirmation that RIMS is correctly loaded, right?

19      A.   That's correct.

20      Q.   You respond to Ms. Berkel that "I am at my wit's

21 end and I do not want to get on the Wednesday call and not

22 have this project in claims."  Do you know what the

23 Wednesday call was?

24      A.   No.  And I don't even really recall this email,

25 but ...
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 1      Q.   Do you recall why you think you were at your wit's

 2 end?

 3      A.   Well, it is really hard for me to say because I am

 4 not certain who the provider is, if this was a project that

 5 I had been waiting to rework for a while.

 6           THE COURT:  Do you have an unredacted copy for the

 7 witness?

 8           MR. STRUMWASSER:  Sure.

 9           MR. VELKEI:  Your Honor, I just want to raise an

10 objection to relevance.  Just relevance, Your Honor.  It

11 looks to me like this is involving Arizona and HMO, at least

12 we can ask some foundational questions of the witness, how

13 this relates to California and PPO.

14           THE COURT:  I am going to sustain the objection.

15 I think it starts out NICE and RIMS, but it looks like

16 towards the end it is no longer California RIMS, but I can't

17 tell for sure.  So I do think you need to set some

18 parameters here.

19 BY MR. STRUMWASSER:

20      Q.   Do you have any information on that question?

21      A.   This is not California.

22           MR. STRUMWASSER:  361, Your Honor, a lone email

23 from Ms. Norket.  It is PAC118765, July 15, 2007.

24           THE COURT:  I will mark as Exhibit 361 an email

25 dated July 15th, 2007.
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 1           (Exhibit No. 361 marked for Identification.)

 2 BY MR. STRUMWASSER:

 3      Q.   In this email, when we are talking about the

 4 reworks metrics, missing in this case means missing --

 5 achieving the goal?

 6      A.   Yes.

 7      Q.   Falling short, right?

 8      A.   Not meeting the Company standard.

 9      Q.   This is a discussion of why PacifiCare was missing

10 the rework metrics in the middle of 2007, right?

11      A.   Yes.  And this would have been rework metrics for

12 all not just California.

13      Q.   There was a delay in receipts and images between

14 Lason and the imaging team, right?

15      A.   That's what I indicated, yes.

16      Q.   That caused some missing of the rework target,

17 right?

18      A.   That was one of the reasons, yes.

19      Q.   And another was the inability to view the

20 documents often for as long as ten to 14 days, right?

21      A.   Yes.

22      Q.   Is that because of DocDNA issues?

23      A.   I believe that is what I was referring to there.

24      Q.   Then we have misrouting and delayed routing of

25 cases into host ORS by customer service.  What is ORS?
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 1      A.   ORS is the system that customer service uses to

 2 route claim issues, adjustments to us.

 3      Q.   So a call comes into customer service with -- a

 4 call comes into customer service about a claim and for a

 5 certain category of those claims or certain categories, they

 6 are supposed to route them to your unit?

 7      A.   Correct.

 8      Q.   And they had been misrouted by customer service?

 9      A.   Misrouted or delayed.

10      Q.   POS, OON project, does that have anything to do

11 with PPO project?

12      A.   No, it does not.

13      Q.   Continued increase of provider contracts due to

14 contract load retro fee schedules, term providers and

15 demographics errors.  Those things had to do with California

16 PPOs, did they not?

17      A.   Yes.

18      Q.   Cleanup of DocDNA queues which resulted in aged

19 reworks.  So am I correct that in this case, there had been

20 DocDNA queues in which documents had accumulated, somebody

21 had gone in and cleaned them up and distributed them

22 appropriately, but by the time they got to their

23 destination, they were already an age reworked beyond your

24 deadline?

25      A.   Correct.
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 1      Q.   Ramp-up period for first class of new hires.  When

 2 did you hire your first class?

 3      A.   Well, it says "Ramp-up for last class."  I

 4 couldn't tell you.  It would have been prior to this

 5 July 15th date.

 6      Q.   There were changes in coordination of benefits

 7 updates process?

 8      A.   Yes.

 9      Q.   Between customer service and the new COB team.  Do

10 you recall whether there was a new COB team?

11      A.   I don't know specifically the date, no.

12      Q.   And at some point -- anyway at this point, the

13 updates sent in by members.  What does that mean?

14      A.   It should have said updates sent in by members.

15      Q.   Did not reach the rework Department timely, so

16 this would be an update sent by whom?

17      A.   It would have been probably sent in by the member

18 that they had other insurance.

19      Q.   "Clean-up of Network Mangement and CCI queue  in

20 DocDNA" --  what is CCI here?

21      A.   I don't know what the acronym stands for, but it

22 is the team who enters demographics and that type of thing

23 into RIMS.

24      Q.   Provider demographics?

25      A.   Yes.



3497

 1      Q.   So this would be people in Network Management?

 2      A.   They are not in Network Mangement.  It is a

 3 different area, but they work closely with Network

 4 Management.

 5      Q.   Are they IT folks?

 6      A.   I don't believe so.

 7      Q.   Are they in claims?

 8      A.   No.

 9      Q.   And do you know which specific metrics are being

10 addressed in 361?

11      A.   Our turnaround time for reworks at this particular

12 time was 90 percent within ten days.

13      Q.   How far short of that were you falling?

14      A.   I can't recall.

15           MR. STRUMWASSER:  362, I ask to have marked, an

16 email chain, PAC0101543, top date of January 22, '08.

17           THE COURT:  This one is marked confidential.  Can

18 I remove that?

19           MR. VELKEI:  Yes, Your Honor.

20           THE COURT:  So this is the email chain with a top

21 date of January 22nd, 2008.

22           (Exhibit No. 362 marked for Identification.)

23           THE WITNESS:  Okay.

24 BY MR. STRUMWASSER:

25      Q.   You recall these emails?
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 1      A.   Not specifically, but this would have been

 2 something that I would have been asked to do.

 3      Q.   Do you remember the issue?

 4      A.   Well, any time that we didn't meet our metrics, we

 5 had to provide an explanation as to why.

 6      Q.   We start with an email to you from Laurie McCarty,

 7 asking why you missed the metric 4 percent of appeals

 8 resolved within 15 days of proper receipt.  You have a

 9 response, a draft response, that you forward to Ms.

10 Vonderhaar and Ms. Andrews asking them for review before you

11 send it back to Ms. McCarty; is that right?

12      A.   Yes.

13      Q.   You list a series of reasons why you missed the

14 metric, right?

15      A.   Correct.

16      Q.   And the first one is that about 80 or 90 percent

17 of the correspondence was received so late that it was

18 already ten days or older, right?

19      A.   Correct.

20      Q.   And then we have MRT.   What is MRT?

21      A.   Mail response team -- mail research team, I am

22 sorry.

23      Q.   Is this a Lason group or are those United

24 employees?

25      A.   United employees.  PacifiCare employees at the
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 1 time.

 2      Q.   In 2008?

 3      A.   Well, they were legacy PacifiCare employees but

 4 United employees.

 5      Q.   They were United employees that had been inherited

 6 from PacifiCare?

 7      A.   Correct.

 8      Q.   Where were they located?

 9      A.   In San Antonio.

10      Q.   They had their staff reduced due to FMLA?

11           THE COURT:  That's the Family Medical Leave Act.

12 BY MR. STRUMWASSER:

13      Q.   So the first thing on that line is that the MRT

14 staff had been reduced due to FMLA, and it is not clear to

15 me how the Family Medical Leave Act reduces staff.

16      A.   Well, it means the employee is not at work.

17      Q.   And you can't replace them?

18      A.   Correct.

19      Q.   So you had an open position because of that?

20      A.   There were two issues.  One person was out on

21 leave and we had someone I guess who had left the company

22 and we had an open position.

23      Q.   And you had holidays.  Personal time off?

24      A.   Yes.

25      Q.   Then there were age receipts due to Doc DNA/REVA
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 1 delays.  That contributed to the problem as well?

 2      A.   That was for the year to date metrics.

 3      Q.   That wasn't a fourth quarter problem, that was a

 4 2007 problem?

 5      A.   Right.  They had asked me to separate it fourth

 6 quarter reasons for delay and then year to date.

 7      Q.   And rework resources were also used to reprocess

 8 claims for the regulatory projects and the retro contract

 9 load projects.  So do I gather from that that your staff was

10 taken off its normal reworking duties for regulatory

11 projects and retro contracts reloads.

12      A.   Yes.  And since that time, we have separated the

13 two areas.

14      Q.   Which two areas?

15      A.   There is now a project team that only does

16 projects and then there is rework team that only handles

17 correspondence and phone calls for reworks.

18      Q.   Then we have MRT resource issues and that is the

19 same issue again?

20      A.   Right, that was discussed above.

21           MR. STRUMWASSER:  This is a good time, Your Honor.

22           THE COURT:  We'll take the lunch break until 1:30.

23 Then after lunch do we have time to talk a little bit about

24 the schedule?

25           MR. VELKEI:  We would like to do that.  I was
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 1 really insistent on them finishing with Ms. Norket today, so

 2 we were trying to get that done before we went to that next

 3 topic.

 4           THE COURT:  How long do you think this is going to

 5 take?

 6           MR. STRUMWASSER:  I am cautiously optimistic that

 7 we would have time to finish Ms. Norket and discuss the

 8 calendar.

 9           (Luncheon recess.)

10           THE COURT:  We are back on the record.

11 BY MR. STRUMWASSER:

12      Q.   Good afternoon, Ms. Norket.  Does any entity at

13 United or PacificCare generate regular mangement reports

14 identifying how many claims have been received and

15 processed?

16      A.   Yes.

17      Q.   Would that be the operations control area that you

18 talked about the last time you were here?

19      A.   Yes.

20      Q.   Mr. @Eddy?

21      A.   May not be him specifically, but someone on that

22 team that he was on.

23      Q.   There was also a Mr. Burk (phonetic spelling).

24      A.   He is no longer with the organization.

25      Q.   You use the phrase "ops reporting" today, is that
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 1 the same unit you are referring to?

 2      A.   Yes.

 3      Q.   What kind of reports do they put out?

 4      A.   For reasons that I would use them, they do put out

 5 weekly and monthly reports on the standards that we are

 6 meeting for our claims timeliness.  They would also do ad

 7 hoc report request if we needed something specific.

 8      Q.   That is ad hoc in the adjective sense not in the

 9 proper name sense?

10      A.   Right.

11      Q.   The report on meeting the metrics, the time on

12 stuff, is there a name for that kind of report?

13      A.   I believe it is referred to as the MIS report.

14      Q.   By any chance do you know what MIS stands for?

15      A.   I knew you were going to ask me.

16      Q.   That is not an uncommon abbreviation, management

17 information system.

18      A.   That's not what it stands for, though.

19      Q.   That would have been too easy?

20      A.   Yes.

21      Q.   If you wanted to know how many claims your unit

22 had reworked in a given month and what the outcomes were,

23 would that be in that report?

24      A.   The MIS report is a little higher level.  It would

25 show the receipts, the amount that actually had been
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 1 reworked and what the ending inventory was at a particular

 2 date and time, but I don't think that report would show the

 3 status of what was upheld or overturned.

 4      Q.   At the highest level if one simply wanted to know

 5 how many claims were received, paid, denied, closed without

 6 payment, would the MIS report contain that information?

 7      A.   The high level summary may not contain all of

 8 that, but I think you could drill down to get that

 9 information.

10      Q.   There is a high level summary part of the MIS

11 report?

12      A.   Yes.

13      Q.   You said it came out weekly; is that right?

14      A.   There is a weekly, a monthly and an annual.

15      Q.   How long has PacificCare been maintaining the

16 reports?

17      A.   Under the definition or title of MIS I believe

18 since 2007.

19      Q.   And prior to that?

20      A.   Prior to that it would have been a PacificCare

21 report name.  It would have contained the same data, but

22 just a different title.

23      Q.   What do you remember of that title?

24      A.   You know I really can't recall.

25      Q.   In its current incarnation as MIS, is it
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 1 separately broken out by PPO and HMO?

 2      A.   It is broken out by platform, yes.

 3      Q.   If you wanted to know how many EOBsEOBs were

 4 issued last month by RIMS, would that be in the MIS report?

 5      A.   I don't believe that would be in that report.

 6      Q.   If you needed to know the answer to that question,

 7 do you know where you would need to look?

 8      A.   I don't know where it would be readily available,

 9 but I could request a report for that information.

10      Q.   That is a request that you would send to

11 operations control?

12      A.   That's correct.

13      Q.   These days, to whom would you send that request

14 to?

15      A.   It doesn't go to a specific person.  It actually

16 goes into a -- there is an online form that you complete and

17 it goes into a queue and it is assigned by that team.

18      Q.   Am I correct that for every denied claim there

19 would be at least one EOB to the member?

20      A.   For every claim we process there should be an EOB

21 that goes to the member.

22      Q.   Denied or paid or partially paid?

23      A.   Yes.

24      Q.   In all three cases?

25      A.   Yes.
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 1      Q.   Assuming the claim is for an in network service,

 2 am I correct that there also would be at least one EOB or

 3 EOP to the provider per claim?

 4      A.   For in network or out of network, either one.

 5           MR. STRUMWASSER:  We are going to be looking at

 6 Exhibit 118.  So I am handing the witness the binder with

 7 that one in it.

 8 BY MR. STRUMWASSER:

 9      Q.   I am going to be asking you stuff on page 67 which

10 is 33416.  On page 33416 the Department in a draft report

11 cited PacificCare for 27 instances in which the EOB failed

12 to provide information regarding the insured's right to an

13 independent medical review, right?

14      A.   That's correct.

15      Q.   The Company's response was to first agree that the

16 language was missing in 24 of those cases, right?

17      A.   Correct.

18      Q.   And the Company disputed three of the 27 on the

19 grounds that PHLIC believed that the obligation to give the

20 IMR notice only applied to when services were denied in

21 whole or in part on findings that the services were not

22 medically necessary, experimental or investigational or

23 denied emergency or urgent medical services.  And PHLIC said

24 that the three disputed files were not any of those things,

25 right?
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 1      A.   Well, on the three that we disagreed, those were

 2 actual individual provider appeals, so I don't think I would

 3 have been the one to respond to that.

 4      Q.   But you were responsible for the response that

 5 acknowledged the 24 instances.

 6      A.   Yes, I believe so.

 7      Q.   All 24 of those were EOBs; is that right?

 8      A.   From what I recall they were EOBs.

 9      Q.   Now subsequently PHLIC started using the IMR

10 language after passing it by the Department, right?

11      A.   To the best of my knowledge, yes.

12      Q.   Do you know when that happened?

13      A.   Unfortunately, I don't know the exact date.

14      Q.   Had it happened by December 7th, '07, which is

15 when this letter went out or is dated?

16      A.   According to this document it says they were

17 implemented on June 15th, 2007.

18      Q.   You don't have any contrary information; is that

19 right?

20      A.   I do not.

21      Q.   Is it safe to say that from 2006 until that date

22 in 2007, IMR language did not appear in PHLIC EOB denials?

23      A.   Yes.

24      Q.   Does PHLIC maintain information sufficient to

25 determine how many EOBs went out without the IMR language on
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 1 it?

 2      A.   Well, if every claim that is processed gets an

 3 EOB, it would be the number of processed claims.

 4      Q.   And PHLIC has that information?

 5      A.   Correct.

 6      Q.   If you wanted to know for whatever reason how many

 7 OEBs let's say in 2006 up until June 15th of '07 went out

 8 with the IMR language but in cases where medical necessity,

 9 experimental or investigational or emergency or urgent

10 services was the grounds for a denial, could that number of

11 EOBs be determined?

12      A.   I'm sure that it probably could be.

13      Q.   In other words, you could ask for a report telling

14 you how many EOBs went out during a given period with a

15 specific remark code, right?

16      A.   Correct.

17      Q.   Let's go backwards in Exhibit 118 to 33415.

18      A.   Okay.

19      Q.   I have some questions about the bottom item, B.

20 Am I correct that the Department in its draft report cited

21 PHLIC in 96 instances in which required wording on an EOB or

22 EOP was missing in which the provider was advised of his or

23 her right to have the matter reviewed by the Department of

24 Insurance?

25      A.   From what I recall, the CDI information was on the
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 1 EOB but the website was not.

 2      Q.   Did you have in writing this paragraph at the

 3 bottom of 33415?

 4      A.   You know I really don't recall.  I may have.

 5      Q.   So where the Company's response says that it

 6 agreed that it, quote, "failed to include required wording

 7 in the EOB and explanation of payments (EOB

 8 correspondence)," your understanding is that the phrase

 9 required wording is the reference to the CDI website?

10      A.   That's what I recall.

11      Q.   Did the Company initiate a corrective action plan

12 on this issue?

13      A.   I believe so.

14      Q.   And revised language was implemented for both

15 group and individual PPO claims, right?

16      A.   I really can't speak for individual, but for

17 group, yes.

18      Q.   So the wording that was cited is missing in

19 Exhibit 118, that wording -- whatever it was -- was missing

20 throughout '06 and until the corrective action was

21 effectuated in '07, right?

22      A.   That would have been my understanding.

23      Q.   Again, we could determine how many such EOPs or

24 EOBs there were by the same reporting mechanism that you

25 described earlier, right?
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 1      A.   Yes.

 2           MR. STRUMWASSER:  I would like to have marked as

 3 363 an email chain, 0065972, with a top date of July 3rd of

 4 '07.

 5           THE COURT:  Exhibit 363 is an email chain with a

 6 top date of July 30th, 2006.

 7           (Exhibit No. 363 marked for Identification.)

 8           THE COURT:  This has a confidential designation.

 9 Do you want to check it?

10           MR. VELKEI:  Yeah, it looks like this one may have

11 personnel issues, things like that.

12 BY MR. STRUMWASSER:

13      Q.   So this is an email chain that starts with Mr.

14 Orjudos forwarding a question to CDI regarding staffing,

15 right?

16      A.   Yes.

17      Q.   And you write, "I think we have to be careful, but

18 you can select what is appropriate from the list below."

19           What did you caution Mr. Orjudos that he had to be

20 careful about?

21      A.   Potentially the dissatisfaction, that that was one

22 of the reasons why the employees were leaving.

23      Q.   You said that that was one of the reasons.  What

24 reason is that?

25      A.   I think he was asking me what were the reasons for
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 1 attrition, and so I had given him a list of reasons.

 2      Q.   And the second in that list is dissatisfaction

 3 with benefits and overtime, right?

 4      A.   Correct.

 5      Q.   You counsel him again you "probably don't want to

 6 mention this, but it is the biggest reason for turnover."

 7 That was the case, in fact, at this time that that was the

 8 biggest reason for turnover?

 9           MR. VELKEI:  I object on the grounds of relevance,

10 Your Honor.

11           THE COURT:  What's the relevancy?

12           MR. STRUMWASSER:  Inadequate staffing is both an

13 issue for purposes of the subsequent violations and -- I

14 think that is enough for right now.

15           THE COURT:  All right.  I will allow it.

16           THE WITNESS:  I think the dissatisfaction with

17 benefits was because we had previously offered an HMO

18 benefit plan to our employees in Texas.  And with the

19 acquisition it changed to a different type of plan and so

20 employees were dissatisfied with that.

21           So overtime, you are going to have overtime from

22 time to time in any organization, but if you lose employees

23 of course that may create more overtime for the employees

24 that remain.

25
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 1 BY MR. STRUMWASSER:

 2      Q.   So for overtime, the problem leading to attrition

 3 was that they were being compelled to work overtime, is that

 4 the issue?

 5      A.   I think that during that time that they probably

 6 had more overtime that they experienced because of these

 7 other reasons of attrition that I mentioned.  Some employees

 8 love overtime.  They hate it when you don't offer it.  Other

 9 employees don't want to do it.  At this particular time it

10 appears as though that was an issue.

11      Q.   Am I correct that for purposes of this answer, the

12 problem was people being compelled to do overtime?

13      A.   Well, we never force people.  It is always on a

14 voluntary basis.  We request it.

15      Q.   The problem wasn't that people were being denied

16 the opportunity for overtime?

17      A.   No.

18      Q.   Why do you think he didn't want to mention it?

19           MR. VELKEI:  Objection.  Calls for speculation.

20           THE COURT:  I think you want to rephrase it

21 because she is the one who is suggesting, and that's what

22 you want really want to know is why did she suggest that.

23 BY MR. STRUMWASSER:

24      Q.   That's a great question.  Why were you suggesting

25 that he probably wouldn't want to mention it?



3512

 1      A.   Well, I think being dissatisfied with benefits was

 2 a big issue and I wasn't really sure if that was relevant to

 3 what we were really talking about.

 4      Q.   Am I correct in saying that you probably don't

 5 want to mention this to CDI?

 6      A.   If this is who that was going to, yes.

 7      Q.   Is that a filter that you would normally recommend

 8 to your regulatory people responding to a request from a

 9 California Department of Insurance official?

10           MR. VELKEI:  Objection; argumentative; relevance.

11           THE COURT:  I am not sure what the relevancy is.

12 Go ahead.

13           MR. STRUMWASSER:  First of all, responding to

14 Department requests is one of the regulatory requirements

15 that is in both the Fair Claim Settlement Regulations and

16 statutes and was cited in the Department's 2007 Market

17 Conduct Report and incorporated in the OSC.  I also think it

18 has bearing on witness credibility.

19           MR. VELKEI:  There is no allegation that we failed

20 to disclose anything material to the Department.

21           THE COURT:  I think that is where it is going, and

22 she can answer it.  I don't see it.  Maybe I am missing

23 something.  I only have seconds to read these things, but I

24 don't see anything asking for all the reasons why.  They

25 were asking for more general questions.
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 1 BY MR. STRUMWASSER:

 2      Q.   Mr. Orjudos' question to you on Friday the 27th,

 3 included a request for an explanation of monthly changes in

 4 staffing or caseload during the review period, right?

 5      A.   Correct.

 6      Q.   The reasons for the attrition that you give in

 7 your July 29 response went to that request for monthly

 8 staffing changes during the review period, right?

 9      A.   Say that one more time.

10      Q.   We have down here at the bottom explain monthly

11 changes in staffing.

12      A.   Yes.

13      Q.   The response here, the factors that you are

14 listing on July 29 is an explanation of the monthly changes

15 in staffing, right?

16      A.   Reasons for attrition, yes.

17           MR. STRUMWASSER:  I think we have enough of this,

18 but I don't want the purpose to be lost at some point.

19           THE COURT:  All right.

20 BY MR. STRUMWASSER:

21      Q.   You get an email back from Mr. Orjudos the next

22 day and he says, "I think it is safe to indicate all the

23 reasons you mention except, as you say, the second one

24 regarding dissatisfaction with benefits and overtime."

25           He also asks for comments on B, D and E, which is
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 1 some quantitative data, right?

 2      A.   Correct.  This was my recommendation to him.  When

 3 you have a normal loss from new hires, very quantitative, we

 4 know why, wasn't the right job for them, potentially.

 5 Employees were selected to move to other areas, employees

 6 were promoted, went to the following department and regular

 7 attrition due relocating, whatever the case may be, those

 8 are very quantitative.  Dissatisfaction may not be as

 9 quantitative.  It was his discretion on whether he had

10 wanted to include that in the questionnaire or not.

11      Q.   In your response at the top, you say, "Of course,

12 none of it is pretty."  You are saying that because the

13 attrition is high.

14      A.   I have to look to make sure if that was the case.

15           THE COURT:  Are you looking at PAC00 --

16           THE WITNESS:  I am actually looking at 5981,

17 because I really would have only been able to refer to the

18 staff in San Antonio.  So from looking at this report from

19 January through June of 2007 our rolling twelve-month

20 turnover rate -- they are two different numbers.  Our

21 voluntary would have been 25.34 percent, which is a little

22 high from what you would normally expect.

23 BY MR. STRUMWASSER:

24      Q.   Rolling average means that you take the last

25 several numbers and when you go to the next one you drop off



3515

 1 the last one and add a new one?

 2      A.   Rolling 12 months, yes.

 3      Q.   This last one is called an attrition report?

 4      A.   I don't know if it has a specific name, but that

 5 is how I would describe it.

 6      Q.   That is how you described it in the email, right?

 7      A.   Yeah.  I don't know that it has a title.  Let me

 8 just...

 9           MR. STRUMWASSER:  Your Honor, for 364 I have an

10 email, PAC0065988 with a top date of July 31st of '07.

11           THE COURT:  Exhibit 364 is an email with a date of

12 July 31st, 2007.  Any objection.

13           MR. VELKEI:  I would like to ask the client about

14 the percentages, Your Honor.

15           THE COURT:  Yes.

16           (Exhibit 364 marked for Identification.)

17 BY MR. STRUMWASSER:

18      Q.   Mr. Orjudos asks you in this email, "Am I reading

19 your report correctly there is a 32.58 percent turnover rate

20 in June of 2007 in San Antonio."  Was he, in fact, reading

21 your report correctly?

22      A.   The 32.58 is the total turnover, so it includes

23 involuntary as well as voluntary.

24      Q.   And did that seem to you to be a high attrition

25 rate for that variable?
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 1      A.   Higher than we had probably experienced

 2 previously.

 3      Q.   What kinds of problems does it create for the

 4 organization when you have that high of an attrition rate?

 5           MR. VELKEI:  Objection; vague organization.  It

 6 seems to be specific to the claims department.

 7           THE COURT:  If you understand it.

 8           THE WITNESS:  Attrition can be a good thing at

 9 times.  If you have involuntary attrition where potentially

10 someone is being asked to leave the organization who wasn't

11 performing at a high enough standard.  So it can have some

12 positive indications.

13           On the other hand, the smaller your staff is, the

14 higher attrition rate, the worse it is for you because you

15 have less resources to work with.  So it really depends on

16 where you are at any given point in time.

17 BY MR. STRUMWASSER:

18      Q.   The you testified that that the 38.258 percent,

19 was higher than you had experienced.  Was that attributable

20 to high voluntary or involuntary separations?

21      A.   You know, I can't really answer that question

22 until looking what the previous attrition rates were, but

23 during this timeframe we were hiring additional resources.

24 And when you are hiring new classes, you are always going to

25 have some fallout.
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 1      Q.   Can you take a look at the attrition report, 363,

 2 the attachment to 363 and tell the Judge what roughly was

 3 the involuntary attrition rate for this period?

 4      A.   Again, I am back on 65981, and for the San Antonio

 5 location the involuntary was 7.24.

 6      Q.   Sitting there now, seven-and-a-quarter percent --

 7 that is a percentage, right?

 8      A.   Yes.

 9      Q.   Does seven-and-a-quarter percent look unusually

10 high, low, about medium?

11      A.   I would say it looks a little high to me.

12      Q.   Does the voluntary attrition number look high to

13 you also?

14      A.   It is a higher number than what you want to have.

15 But, again, you have to look at what your circumstances are

16 at the given point in time.

17      Q.   To the extent you find yourself shorthanded

18 because of attrition, you are able to send work out to Med

19 Plans, right?

20      A.   There are several things that you can do.  You can

21 offer overtime to your current employees.  We could

22 outsource work -- additional work to Med Plans.  We could

23 ask our team leaders to process claims.  There is a variety

24 of things that we could do.

25      Q.   In this, you were dealing with the fluctuations by
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 1 shifting work to Med Plans, right?  That is the second to

 2 the top message, right?

 3      A.   Right.  We still workload balance with them today.

 4      Q.   Do you prefer to have the work of your unit

 5 in-house, at Med Plans or are you indifferent?

 6      A.   Indifferent.

 7      Q.   Let's go back to 363.  The third message down, the

 8 July 29, 12:18 p.m, "Employees were selected to move to

 9 other areas to support Unet and SAM Edit for Uniprise."

10      A.   Correct.

11      Q.   So UNET is the claims platform for United?

12      A.   Correct.

13      Q.   What is SAM Edit?  Is that like a private eye?

14      A.   No.  It is a system that is utilized in the UNET

15 world for taking specific claims before they are actually

16 adjudicated and go out the door and having somebody review

17 them.  So it could be based on maybe a specific type of

18 claim, an examiner who is having issues, their claims stop

19 to be reviewed.  It is just a last step before adjudication

20 to ensure accuracy.

21      Q.   What was Uniprise's role in that?

22      A.   Uniprise was actually the umbrella that the Claims

23 or Transactions Department fell under.

24      Q.   So this represented a shifting of personnel from

25 PacificCare platform to the United platform?
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 1      A.   Yes.

 2      Q.   In looking back at United acquisition of

 3 PacificCare, would you say that PHLIC claims have been

 4 processed as well over the past four years as they had been

 5 before the acquisition?

 6      A.   Over the past four years, yes.

 7      Q.   Have there been more or fewer processing errors

 8 since the acquisition?

 9      A.   I don't know that I can answer that question.

10      Q.   Has there been more or fewer reworks since the

11 acquisition?

12      A.   Again, not really certain I could answer that.

13      Q.   There are a lot fewer claims in PacificCare today

14 than there were in 2005, right?

15      A.    That's correct.

16      Q.   On a per member or per claim basis, have there

17 been more rework projects than there was in 2005?

18           MR. VELKEI:  Asked and answered.

19           THE COURT:  Overruled.  If you don't know, you

20 don't know.

21           THE WITNESS:  I don't know.

22 BY MR. STRUMWASSER:

23      Q.   Have there been more regulatory issues both with

24 CDI and DMHC since the acquisition?

25      A.   I would say there has definitely been more
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 1 interaction with those two departments.

 2      Q.   Would you say the acquisition has improved or

 3 reduced service to PHLIC members?

 4      A.   I would say that it has actually probably improved

 5 service.

 6      Q.   Would you say that provider relations for PHLIC

 7 are better now or better in 2005?

 8           MR. VELKEI:  Lack of foundation.

 9           THE WITNESS:  Yeah, I can't really answer that.  I

10 don't deal directly with the providers.

11 BY MR. STRUMWASSER:

12      Q.   Do you have any idea as to whether the integration

13 of PHLIC into United was well-planned?

14           MR. VELKEI:  Lack of foundation.

15           THE COURT:  If you know.

16           THE WITNESS:  As I testified previously, I think

17 it was maybe done a little too quickly.

18           MR. STRUMWASSER:  Thank you, Ms. Norket.

19           I would like to move for our exhibits.

20           THE COURT:  Any objection to 354?

21           MR. VELKEI:  The concern that I have is it cuts

22 across all states.  There is one item that Mr. Strumwasser

23 discussed, I think it was on page 11718.  It is the 3,892

24 reworks.  I guess as long as we have an understanding that

25 nearly all of this document wasn't discussed and beyond the
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 1 scope of this proceeding.

 2           THE COURT:  With that limited understanding I will

 3 enter it.  But I forgot 353.  Any objection to 353?

 4           MR. VELKEI:  I'm not sure I know what that is.

 5           THE COURT:  I have an email and attachment

 6 1/11/08.

 7           MR. VELKEI:  No objection.

 8           THE COURT:  That will be entered.

 9           355?

10           MR. VELKEI:  No objection.

11           THE COURT:  That will be entered.

12           356?

13           MR. VELKEI:  No objection.

14           THE COURT:  357?

15           MR. VELKEI:  No objection.

16           THE COURT:  358?

17           MR. VELKEI:  No objection.

18           THE COURT:  359?

19           MR. VELKEI:  I don't think it has been

20 authenticated.  The witness had never seen it before.

21           THE COURT:  Is there a genuine question?

22           MR. VELKEI:  I personally have never seen it

23 before.  It does look like some draft, Your Honor.

24           THE COURT:  Why don't you see if can you work that

25 out.
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 1           MR. STRUMWASSER:  I will need a consistent answer

 2 to what I thought was an understanding as to what

 3 constitutes a genuine question of authenticity.

 4           This is a document that you guys produced.

 5           THE COURT:  You can look at it and tell me, but I

 6 need you to articulate what you think the problem is.

 7           MR. VELKEI:  I think I have articulated what I

 8 have consistently done throughout this proceeding, Your

 9 Honor, to the extent that a witness doesn't authenticate, or

10 doesn't speak to each document or say they don't know

11 anything about, we have sort of tabled it until somebody who

12 does can speak to it.  I don't feel that strongly about it.

13           THE COURT:  It was a good explanation of the

14 subject matter of the way that some are MediCal related and

15 some are not.

16           MR. VELKEI:  I don't feel strongly.

17           COM. PARK:  For that purpose, I thought it was a

18 good document.

19           MR. STRUMWASSER:  It provided a factual setting

20 for a series of questions that I thought were relevant.

21           THE COURT:  If you really don't have a problem

22 with it...

23           MR. VELKEI:  No objection subject to if we come

24 back and see some issue, we'll revisit the issue.

25           MR. STRUMWASSER:  I am not moving 360.
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 1           THE COURT:  Okay.

 2           361?

 3           MR. VELKEI:  No objection.

 4           THE COURT:  That will be entered.

 5           THE COURT:  362?

 6           MR. VELKEI:  No objection.

 7           THE COURT:  363?

 8           MR. VELKEI:  No objection.

 9           THE COURT:  And 364?

10           MR. VELKEI:  No objection.

11           THE COURT:  Those will be entered.

12           (Exhibit Nos. 353 - 359 and 359 - 364

13           received in Evidence.)

14           THE COURT:  Any questions?

15           MR. VELKEI:  Yes, but I would like to give the

16 witness an opportunity for a break.

17           (Recess.)

18                      CROSS-EXAMINATION

19 BY MR. VELKEI:

20      Q.   Ms. Norket, the Department spent some time talking

21 about attrition rates.  Just starting with you personally,

22 when did you first join PacificCare?

23      A.   In July of 1996.

24      Q.   You were with PacifiCare -- throughout the time

25 from July 1996 to the current you have been with PacificCare
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 1 and now United?

 2      A.   Correct.

 3      Q.   There was a particular document where you were

 4 answering questions with regard to folks that left the San

 5 Antonio claims processing area voluntarily or involuntarily.

 6 Do you recall that?

 7      A.   Yes, I do.

 8      Q.   Do you ever recall an instance where those

 9 departures impacted the ability to process claims

10 effectively?

11      A.   Not at all.

12      Q.   Why not?

13      A.   As I spoke about earlier, part of managing a

14 claims operation is that you know you are going to have

15 peaks and flows of claim volumes.  They can be higher on one

16 given day than on another and what you receive.  Same on

17 staffing.  You can have ebbs and flows.  So you plan for

18 that.

19           If you have a vendor, you workload balance with

20 them, which we do with First Source.  We offer overtime to

21 our employees.  We have our team leader or other people who

22 have processed before that may have a different function, we

23 offer that opportunity to them to help us to get out of

24 backlog situations if we were to get there.  So there is

25 always some way to counterbalance those situations.
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 1      Q.   That was true throughout the entire period of 2006

 2 to 2007?

 3      A.   I think that has been the case since my time in

 4 the claims department.

 5      Q.   We have touched on briefly internal standards

 6 within the Company with regards to claims processing.  I

 7 would like to focus on those internal standards.  Are there

 8 internal metrics for timeliness of processing those claims?

 9      A.   Yes.

10      Q.   What are those?

11      A.   We currently have or we are had for quite some

12 time the standard of 98 percent of our new day claims are

13 processed within 20 days, 96.5 percent are processed within

14 ten days, and we consistently meet or exceed those

15 standards.

16      Q.   Does the Company measure performance standards

17 against those numbers?

18      A.   Yes, they do.

19      Q.   Do they do that routinely?

20      A.   Yes, they do.

21      Q.   Does the Company also have internal metrics with

22 regards to payment of claims, payment accuracy?

23      A.   Yes, we do.

24      Q.   What are those metrics with respect to new claims?

25      A.   Well, our quality standards for financial accuracy
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 1 are 99.2 percent and for claims payments accuracy it is

 2 98.3.

 3      Q.   Are there also internal metric standards that are

 4 applied with regard to reworks?

 5      A.   For timeliness?

 6      Q.   Yes.

 7      A.   Yes.  We actually have in different buckets now

 8 for the rework requests that we receive via the telephone

 9 coming in through customer service.  We have two days, 48

10 hours to respond to those.  For reworks that come in through

11 correspondence in written, fax, we still have the 90 percent

12 within ten days.

13      Q.   Are there going to be instances where those

14 metrics might not be met on a particular occasion?

15      A.   There could be.  There are always extenuating

16 circumstances.

17      Q.   What happens in those situations, does the Company

18 take steps to correct those situations?

19      A.   Absolutely.

20      Q.   Can you give us examples of what might happen?

21      A.   For example, let's say the Call Center decided to

22 be open on a day the Claims Department decided to be closed.

23 It was a holiday and they made a business decision to be

24 open.  So they were taking in calls and opening claims cases

25 to send to us.  We would have already lost a day, so to
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 1 speak, on those cases.  Potentially that could throw us out

 2 of whack for meeting the two-day turnaround time.

 3      Q.   Is your performance measured by your department's

 4 ability to meet these internal metrics?

 5      A.   Yes, it is.

 6      Q.   So if those metrics are not met, does that reflect

 7 badly in terms of job reviews of your performance?

 8      A.   Yes, it would.

 9      Q.   If you know of someone who is not performing up to

10 those standards, will you personally take steps to correct

11 that?

12           MR. STRUMWASSER:  We are leading a lot here.

13           THE COURT:  I'm sorry.  Was that an objection?

14           MR. STRUMWASSER:  I am trying to create some

15 intra-room symmetry.

16           MR. VELKEI:  I thought there was no problem at

17 this point.  My understanding was since this was not our

18 witness.

19           THE COURT:  It is cross-examination.

20           MR. STRUMWASSER:  I don't think Mr. Velkei would

21 want that to be the rule.

22           MR. VELKEI:  Well, that has been the rule.

23           Will you read back the question.

24           (Question read.)

25           THE COURT:  I will allow it.
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 1           THE WITNESS:  Probably not me personally, unless

 2 it was someone reporting directly to me, but my supervisors

 3 would definitely measure performance on a weekly, monthly,

 4 annual basis, and if we had someone who is not performing,

 5 we have a formal corrective action process that we would

 6 use.  Of course, the intent of all corrective action with

 7 employees is to help them improve.  That is the ultimate

 8 goal.

 9 BY MR. VELKEI:

10      Q.   Are you aware of anyone intentionally delaying the

11 timely payment of claims to providers or members?

12      A.   Intentionally?  Absolutely not.

13      Q.   Are you aware of anyone giving instructions to

14 intentionally delay the process of claims to providers or

15 members?

16      A.   No.

17      Q.   We touched a little bit on and do you recall

18 testifying in regards to problems with DocDNA in 2007?

19      A.   Yes.

20      Q.   How long do you recall those problems lasting?

21      A.   A couple months.

22      Q.   After that time, how were things with regard to

23 DocDNA?

24      A.   You know, it is working really well for us today.

25      Q.   On the old system prior to the acquisition, did
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 1 mail ever get misrouted?

 2      A.   Well, by old system, there wasn't really a system

 3 like an application, but, yes, it did.

 4      Q.   Did claims or correspondence stack up on a

 5 particular person's desk at times?

 6      A.   It could have.

 7      Q.   So the kinds of problems that we have been talking

 8 about during your testimony aren't necessarily specific to

 9 DocDNA or Lason, correct?

10      A.   No.

11      Q.   Do you miss the old system of delivering mail

12 through the company?

13           MR. STRUMWASSER:  Relevant.

14           THE COURT:  I will allow it.

15           THE WITNESS:  Well, no offense to the Judge, but

16 it was a file cabinet, so I don't really miss it, no.

17 BY MR. VELKEI:

18      Q.   Do you think DocDNA is a better system in place?

19      A.   Yes, I do.

20      Q.   Why is that?

21      A.   Now the images are online.  They are received,

22 imaged, scanned, so there is no chance of it being pulled

23 out of the filing cabinet, being thrown away.  You always

24 have access to it.

25           We also get reports.  We looked at one of the
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 1 reports earlier that shows us what we have in each one of

 2 the DocDNA ques and there is also a report that shows us how

 3 old that information is based on a receive date.

 4      Q.   You recall talking about focused audits?

 5      A.   Yes.

 6      Q.   I believe your testimony was that a selection of

 7 40 claim files would be chosen for a focused audit?

 8      A.   For the particular areas that we were looking at

 9 for the CDI, yes.

10      Q.   Did you consider those to be proper statistical

11 samplings?

12      A.   Not at all.

13           MR. STRUMWASSER:  Objection; vague.

14           THE COURT:  Overruled.  I understand.

15 BY MR. VELKEI:

16      Q.   What was the purpose of those focused items?

17      A.   It was really just for us to keep our -- it was a

18 spot check for what we told the CDI that we were going to

19 implement and improve and do, that we were working towards

20 those things and to show our progress.

21      Q.   I would like to turn your attention to Exhibit

22 359, if you could.  This is the one that says it is the

23 Limited Fee Schedule, titled "RIMS Limited Fee Schedule

24 Issues."

25           Would you turn to the second page of that document
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 1 and focus on the bullet point that Mr. Strumwasser was

 2 focused on titled "Issue."

 3           As I understand it there were certain codes that

 4 were not being maintained as of a certain date.

 5      A.   Well, really what this refers to is as each year

 6 goes by, new CPT codes or procedure codes are introduced and

 7 they are added to the system.  And so in this particular

 8 case there were codes that hadn't been added.

 9      Q.   With regard to the codes that hadn't been added or

10 updated, would that typically result in an underpayment or

11 overpayment to a provider?

12      A.   Limited fee schedules primarily relate to non-par

13 providers that don't have a fee schedule with us or contract

14 with us.  And so if we did not have a rate for that code, we

15 would use our default rate.  In most cases that default rate

16 would be 65 percent of billed charges.  So ultimately it

17 would result in overpayments to the provider.

18      Q.   These instances in your testimony, the failure to

19 maintain the updated limited fee schedule would actually

20 result in overpayment to the providers not underpayments?

21      A.   That's correct.

22      Q.   If you could turn to Exhibit 361 and 362.  These

23 were talking about the rework metrics.  I would like to turn

24 your attention to 362 where it talks about at the bottom

25 percent of appeals resolved in 15 days of proper receipt.
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 1 By law, how long do you have to process provider disputes in

 2 California?

 3      A.   We have 45 working days.

 4      Q.   How many calendar days does it translate into?

 5      A.   I believe 64.

 6      Q.   So the period by law to process a provider dispute

 7 in California, is significantly greater than the 15 days

 8 reflected in this document, correct?

 9      A.   Yes.

10      Q.   Then if I can turn your attention to 358.  In

11 particular that first part of that email, "I would explain

12 it this way," Mr. Strumwasser had a series of questions

13 focused on the very last sentence there, "In almost all

14 cases of the retro projects, the claim was processed greater

15 then 45 days from the original received date."  Do you see

16 that?

17      A.   Yes.

18      Q.   What is the original received date that you are

19 referencing there?

20      A.   What I am referring to is the original received

21 date, the initial new day claim was received.

22      Q.   So you are not, in fact, referring to the date in

23 which the provider submitted the dispute for resolution?

24      A.   No, not in this case.

25      Q.   So based on your understanding processing a claim
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 1 45 days from the original receive date wouldn't violate

 2 those statutes that deal with provider dispute resolutions,

 3 correct?

 4      A.   No, we used the original receive date for

 5 calculation of interest purposes.

 6      Q.   I just want to end with something I was struck by.

 7 You were telling me a story the last time you were out here

 8 in California about what you tell your claims processers to

 9 think about when handling claims.  Do you recall telling

10 that story?

11      A.   Yes.

12      Q.   Could you repeat that story for the benefit of the

13 Court.

14      A.   I worked in customer service for a long time and

15 in claims, and so I am a very compassionate on behalf of

16 member.  So I think that sometimes talking to someone is a

17 little bit different than handling a piece of paper for that

18 person.  What I have always instructed the employees is if

19 you get a claim in to process, imagine that is your

20 grandmother's claim and how would you want it handled at

21 that point.  So that is the kind of rule of thumb that I go

22 by.

23           MR. VELKEI:  No further questions.

24           MR. STRUMWASSER:  No questions.

25           THE COURT:  Thank you very much.  Thank you for
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 1 coming back.  May this witness be released.

 2           MR. STRUMWASSER:  Yes, Your Honor.

 3

 4           THE COURT:  Shall we go off the record to discuss

 5 scheduling?

 6

 7           MR. STRUMWASSER:  Probably.

 8           (The proceedings were adjourned at 3:35 p.m.)

 9                            --oOo--
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 1 Tuesday, February 9, 2010           9:03 o'clock a.m.

 2                        ---o0o---

 3                  P R O C E E D I N G S

 4      THE COURT:  This is on the record.  This is before

 5 the Insurance Commissioner in the matter of PacifiCare

 6 Life and Health Insurance Company.  This is OAH Case

 7 No. 2009061395, Agency No. UPA 2007-00004.

 8          Today's date is February 9th, 2010 in Oakland.

 9 My name is Ruth Astle.  I'm the administrative law

10 judge that's been assigned to hear this case.

11          Counsel are present.

12          Is your Respondent coming or --

13      MR. KENT:  She is, your Honor.  Ms. Monk flew up

14 this morning.  She'll be here.

15      THE COURT:  That's fine.  Before we went on the

16 record, I noted that there was a notice of defense

17 which I'm going to mark next in order, which is 5137.

18 And that goes with the record that way.

19          (Respondents' Exhibit 5137 marked for

20           identification)

21      THE COURT:  And then the second one is 5138.  And

22 that's a motion to dismiss or strike.  And I'm

23 prepared -- if you want to argue it now, I'm prepared

24 to do that.

25          (Respondents' Exhibit 5138 marked for
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 1           identification)

 2      MR. VELKEI:  Your Honor, it's a pretty basic

 3 issue.  We tried to keep it limited and not waste the

 4 Court's time.

 5          To the extent we've been accused of

 6 misrepresentations under 790.03(H)1, we simply want to

 7 understand what the alleged misrepresentations were.

 8          We went to some efforts to go to the actual

 9 violation letters or alleged violation letters

10 referenced in the complaint.  And to the extent there

11 was detail provided there, we didn't push the issue.

12 It was only where there was no ability to get from the

13 supplemental accusation what the allegations were that

14 we've raised this particular issue.

15      THE COURT:  Mr. Strumwasser or Mr. Gee, whichever

16 one?

17      MR. STRUMWASSER:  I'll do it quickly.  As we have

18 recounted in past motions, the APA is a lot less

19 demanding than the CCP on pleading requirements.  And

20 this is a motion which couldn't even be sustained under

21 the CCP [sic].  The requirement is for the pleading of

22 ultimate facts.  They have been pleaded; legal

23 consequences are argued.

24          The first supplemental accusation has great

25 detail and is backed up by documents that are already
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 1 in evidence that are available to them.  There's just

 2 no merit under the APA for the motion.

 3      THE COURT:  Submitted?

 4      MR. VELKEI:  Just to make a comment, your Honor,

 5 if we don't know what the misrepresentations are, we

 6 can't defend against them.  And we're just simply

 7 asking for a level of detail so we can prepare an

 8 adequate defense.

 9      THE COURT:  Anything further?

10      MR. STRUMWASSER:  Nothing further, your Honor.

11      THE COURT:  Submitted?

12      MR. VELKEI:  Yes, your Honor.

13      THE COURT:  The motion is denied.  The good news

14 is, if they don't prove something, I won't find it.

15 And we'll have to deal with your defense as we go

16 along.

17          But as I was sitting here, I had all the

18 numbers set out for the next set of exhibits, and I

19 can't find them now.  I guess I'll just do it again.

20 Okay.

21          So we're going to re-call another witness that

22 we didn't finish; is that correct?

23      MR. STRUMWASSER:  That's correct, your Honor.

24 Mr. Murray.

25                     JONATHON MURRAY,
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 1          called as a witness by PacifiCare,

 2          having been previously duly sworn,

 3          was examined and testified further

 4          as hereinafter set forth:

 5      THE COURT:  Mr. Murray, you've been previously

 6 sworn in this matter, so you're still under oath.  And

 7 if you could come and take the stand, and just state

 8 your name and spell it for the court reporter.

 9      THE WITNESS:  J-O-N-A-T-H-O-N, M-U-R-R-A-Y.

10      MR. KENT:  Your Honor, before we start with the

11 further examination of Mr. Murray, if we could raise a

12 scheduling issue.

13      THE COURT:  I'm sorry.  You said that, and I

14 forgot.

15      MR. KENT:  No problem.  It concerns the two

16 University of California witnesses.  I brought with

17 me -- this is just a partial set of the UCLA contracts

18 that PacifiCare United have that just go back -- this

19 is just about 10, 12 years' worth.

20          This is a fairly complex relationship.  It's

21 got a lot of moving parts.  It has a lot of contracts,

22 a lot of tax ID numbers, a handful of a fair number of

23 issues.  We first found out about these two UC

24 witnesses exactly a week ago when I received a letter

25 identifying Margaret Martin and James Rossie.  We
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 1 didn't know, at that point, who exactly those people

 2 were.  We surmised that they were somehow affiliated

 3 with healthcare providers.

 4          Tuesday morning, I actually had to ask who

 5 they were.  Found out they were from UCSF, UCLA.  We

 6 had some conversations early in the week.  Middle of

 7 the week, we understood that Ms. Martin from UCSF would

 8 be the witness this coming Thursday, and then

 9 Mr. Rossie would testify -- first there was questioned

10 about whether it'd be the week after next, then it

11 became the week of the 22nd.

12          We actually even spoke with the Court off the

13 record at the close of the session this past Thursday,

14 and my recollection is there was a reconfirmation that

15 Ms. Martin would be here on the 8th, Mr. Rossie on the

16 22nd.  And as a result of that and as a result of the

17 relative complexity of the relationship with these UC

18 campuses, we put all of our resources last week in

19 getting prepared to cross-examine Ms. Martin from UCSF.

20          To my great surprise on Friday afternoon, this

21 past Friday, literally when I was standing in line at

22 Oakland Airport waiting to get on a plane at about 5:00

23 p.m. to go home for the weekend, I received an e-mail

24 from Mr. Gee, advising that, for matters of

25 convenience -- and I don't know what the convenience
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 1 is -- the CDI had switched the order of these two

 2 witness.

 3          So now Mr. Rossie was going to come in this

 4 week on Thursday and Ms. Martin was going to testify

 5 some time down the road.

 6          Saturday morning, I e-mailed Mr. Gee, advised

 7 him that the timing of this notice -- no surprise --

 8 made it basically impossible for us to switch horses.

 9 By Friday evening, when I got that message, I'm losing

10 my client resources to start pulling documents, setting

11 up phone calls, doing everything else we need to do to

12 set up and prepare for adequate cross-examination.

13          I asked Mr. Gee -- well, really, I said, "We

14 have two options, in fairness:  Switch the order back

15 and put on the UCSF witness this Thursday.  We'll do

16 the cross-examination.  We'll be prepared just like we

17 were getting ready.

18          Alternatively, CDI can put on both of their UC

19 witnesses on Thursday, do their direct examination, and

20 then we'll come back and do the cross-examination

21 whenever those witnesses are reasonably available.

22          (Ms. Monk entered the courtroom)

23      MR. KENT:  Unfortunately, I got a response to what

24 I thought was a very fair and decent proposal that

25 would, on one hand, give us the time to adequately
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 1 prepare a cross-examination, would fill up the time for

 2 the Court so we wouldn't be having a short day on

 3 Thursday.  But, unfortunately, I was told in so many

 4 words to pound sand.

 5          So that's why, putting this up here -- we're

 6 happy to go ahead with the original schedule.  As I

 7 proposed, the UCSF witness comes in, we'll be ready to

 8 cross-examine her on Thursday.  Alternatively, they can

 9 put on both or one of the witnesses or whatever they

10 want to do on direct, and then we'll do the

11 cross-examination in the near future but after we've

12 had the time we need to get ready for the UCLA witness.

13      THE COURT:  Mr. Gee -- just, before you answer

14 that, I had checked off that Mr. Murray was released.

15 Did I -- I checked it off incorrectly?  I'm sorry.

16          Mr. Gee?

17      MR. GEE:  Well, first of all, it wasn't just a

18 matter of convenience.  It was the witness's

19 convenience.  This is something that came from the UC.

20 They informed us on Friday afternoon that they had a

21 strong preference for switching the order.  They threw

22 us for a curve ball as well.

23          These are third party witnesses who have

24 agreed to come in without subpoena.  We think we need

25 to accommodate them.  And you know, this is -- we have
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 1 like five or six days' lead time for that.  I just

 2 don't see the burden.  And the words "pound sand" were

 3 never in my e-mail.  We respectfully declined their

 4 request.

 5      THE COURT:  I have to say, I've never heard that

 6 saying before.

 7      MR. STRUMWASSER:  You travel in more genteel

 8 circles.

 9      THE COURT:  But sand is very strong in

10 compression.

11      MR. KENT:  Absolutely.

12      MR. GEE:  These are two witness that have been on

13 our witness list.

14      THE COURT:  I understand.  But to prepare

15 cross-examination in this case is -- so I don't care

16 how you do it.  You can put on your witness, but I'll

17 give them time to prepare their cross-examination, and

18 the witness will have to come back.

19      MR. STRUMWASSER:  That's fine, your Honor.  We

20 understand.  These are two major business arrangements

21 that they have.  And I would be astounded if they

22 didn't have whole dedicated people for each of them.

23          Our examination of Mr. Rossie on Thursday is

24 going to be fairly short.  I have no doubt that

25 Mr. Kent has available to him enough information to
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 1 fill the day.

 2      THE COURT:  If you don't, I'll just give you time,

 3 and they'll have to come back, which is what your

 4 second offer was.

 5      MR. KENT:  Very good, your Honor.

 6      THE COURT:  I don't know about the other witness.

 7 When is the other witness available?  On the 22nd?

 8 Okay.

 9      MR. KENT:  The UCSF person is literally right

10 across the bay.

11      THE COURT:  Well, who knows what happened.

12      MR. STRUMWASSER:  Her identity, by the way, was

13 disclosed in that original in camera declaration that

14 was given to the --

15      THE COURT:  He's prepared to cross-examine her.

16 So if you bring her, he can do that.

17      MR. STRUMWASSER:  He made the point that he didn't

18 know who she was until this week.

19      MR. KENT:  Well, what we knew is there was an

20 administrator, Mr. R, and an administrator Mrs. or

21 Ms. M.

22          We get these names.  We still don't know where

23 they link up, who the provider is.

24      THE COURT:  Honestly, if we have a short day

25 Thursday, I'm not going to cry.  That's the day I have
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 1 to go to Fairfield.

 2      MR. STRUMWASSER:  I just would like to make it

 3 clear.  I'm going to -- I'm going to reform the

 4 imposition on your Honor, and I'm not going to respond

 5 to each of these points.  I think your Honor gets where

 6 we are.  But, please, I'd like to have it deemed

 7 controverted in every respect.

 8          Could I inquire, your Honor, where we are on

 9 scheduling the other witnesses?  We only have one

10 witness next week as it stands.

11      THE COURT:  So next week, we have the 16th, 17th

12 and 18th.  And you were going to look into getting us

13 some witnesses.

14          But Norket is coming back again?

15      MR. VELKEI:  She's done, your Honor.

16      THE COURT:  Oh, yes.  So --

17      MR. KENT:  Your Honor, if I might, on Friday, we

18 did a calendar.

19      THE COURT:  All right.

20          (Mr. Kent handing document)

21      THE COURT:  All right.

22          I have Norket released.  What about Mr. Sing,

23 did we release him?

24      MR. KENT:  I believe so.  Yes.

25      THE COURT:  Yes, I see.  So it's Ms. McFann that
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 1 we're getting back.  Right?

 2      THE COURT:  Yes.

 3      MR. KENT:  This calendar shows the witnesses that

 4 we have and will be producing, starting January and

 5 then through this month and next month.  As you can

 6 see, we have and will continue to supply witnesses, I

 7 would say primarily from out of state, to fill up

 8 nearly each and every day of CDI's case in chief.

 9      THE COURT:  I know.  You've sung that song before,

10 Mr. Kent.

11          I just want to get through the case.  So I

12 know you have been accommodating.  I'm not accusing you

13 of not.  But we need witnesses, right?  So the 16th, we

14 don't have a witness; is that right?

15      MR. STRUMWASSER:  That is correct.

16      MR. KENT:  Well, for next week, what we would ask

17 is CDI for a day and a half to put on a witness.  The

18 only other point that we're asking other than their

19 expert toward the end of March is on March the 1st.

20 When I look at their witness list, from CDI folks

21 themselves, I believe there's 20 CDI people.  They've

22 produced four of them so far.

23      THE COURT:  But they've told us already that

24 they're done calling CDI witnesses.

25          Is that not correct?
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 1      MR. STRUMWASSER:  That is correct, except for

 2 Mr. Cignarale, who comes at the end of our case in

 3 chief.  He's the one who's going to make

 4 recommendations on a penalty.

 5      MR. KENT:  Let me propose something that -- we

 6 intend to call a couple of the CDI witnesses who have

 7 not yet testified in our case.  We could simply have

 8 them come in a little bit earlier, plug them in those

 9 dates.  We'll do our examination, and we can use that

10 time effectively.

11      THE COURT:  Who were you interested in?

12      MR. KENT:  Ms. David, Towanda David.  Mr. Dixon.

13 I believe Mr. Masters needs to come back.

14      THE COURT:  He does?

15      MR. KENT:  We just got a document from him, so

16 that will be relatively short.

17      MR. STRUMWASSER:  If we're going to do Masters

18 again, I'd like to suggest we do him by video, because

19 there's a single document that --

20      MR. KENT:  That's fine.

21      THE COURT:  That's fine.  So do you think he's

22 available?

23      MR. STRUMWASSER:  Don't know.  We'll have to check

24 all that stuff.

25      THE COURT:  Go ahead.  Any more?
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 1      MR. KENT:  We can work off line with CDI's counsel

 2 to figure out if they can plug some folks into those --

 3 we're talking about two and a half days' worth of

 4 testimony over two months.

 5      THE COURT:  I think that's fine.  If you want

 6 Towanda David or Craig Dixon and Mr. Masters back, if

 7 you could look into that, that would be great.

 8      MR. STRUMWASSER:  Okay.

 9      MR. VELKEI:  Patrick Campbell as well, guys.  And

10 Janelle Roy.

11      THE COURT:  Okay.  I have little dots next to

12 them, so that means I heard about them and would be

13 interested in hearing what they have to say.

14          There's a few others.

15      MR. STRUMWASSER:  So where are we next week?

16      THE COURT:  So he's got Nick Barbati, right?

17      MR. KENT:  Yes.

18      THE COURT:  For Wednesday afternoon and Thursday

19 morning.  So if you can get any of these people in --

20 and maybe Mr. Masters, if he's available on the 17th in

21 the morning, I can check and see if the rooms are

22 available.  Maybe Ms. Rosen can help me with that.

23 That would be fine.  I don't think it's going to take

24 that long.

25      MR. STRUMWASSER:  16th is going to be a challenge
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 1 for us because we're here all this week, and we won't

 2 have time to meet with them.  And Monday's a holiday.

 3 So I can't make any promises for the 16th, but we'll do

 4 our best for the 16th and 17th.

 5      MR. VELKEI:  Also March 1st, your Honor, if the

 6 Department can fill in a slot there.

 7      MS. ROSEN:  What happened to Labuhn?

 8      MR. KENT:  10th and 11th.

 9      THE COURT:  Of March?

10      MR. GEE:  Yes.

11          Under March 8th and 9th, we just have

12 "PacifiCare Witness."

13      MR. KENT:  We will get somebody -- as of last

14 Friday, we had not yet been able to confirm who we

15 could get into those slots because -- between travel

16 and work and vacation.

17      MS. EVANS:  The 9th is dark because of your

18 commitment.

19      MR. STRUMWASSER:  Right.  I have an oral argument

20 in the court of appeal.

21      THE COURT:  Oh, right.  So you only need March

22 8th.

23      MS. ROSEN:  And March 1st.

24      THE COURT:  And Martin is going to come in

25 Thursday, or is it now Rossie?
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 1      MR. GEE:  Rossie on Thursday.

 2      THE COURT:  And he might have to come back.

 3      MR. KENT:  He definitely will.  We were going to

 4 intend to start our cross at a later time.

 5      THE COURT:  You never know; he might take the

 6 Fifth.

 7      MS. ROSEN:  Your Honor, we have explained that the

 8 UCLA testimony will be very brief.

 9      MR. STRUMWASSER:  Your Honor, I want to inquire

10 about something that Mr. Kent just said.  Is he not

11 planning to do any cross of that witness on Thursday?

12      THE COURT:  I'm hoping to see what he can put

13 together.  He has some contracts, maybe we can put them

14 into evidence if they're not already.  We'll fill as

15 much time as we can, and when we can't do any more,

16 we'll stop.

17      MR. KENT:  Very good.  One last thing I'd like to

18 get out on the table is, when we bring Ms. Vonderhaar,

19 the week of the 15th in March, it may be a lot more

20 efficient if we put her on direct first.

21          I think last week we had a couple witnesses

22 that, when we did our questioning, in about an hour --

23 I'm not being critical, but the fact of the matter is,

24 we can, more quickly I think if we're doing the direct,

25 zero in on what these folks do have to say that's
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 1 relevant to the OSC.  And it might even give a full

 2 opportunity for CDI to do its cross-examination.  That

 3 might be a more efficient way to go.

 4      THE COURT:  It's up to you.

 5      MR. STRUMWASSER:  I don't have any problem with

 6 that, at least for that witness.

 7      MR. KENT:  Michael, are we confirmed for UCSF on

 8 the 22nd, then?

 9      MR. GEE:  Yes.

10      THE COURT:  Now that you bring it up, how about we

11 do some cleanup on the 11th as well.  Could we do that?

12 Could we try and clean up all the --

13      MR. KENT:  Absolutely.

14      THE COURT:  -- confidential and all the --

15 whatever the issues are?  That would make me happy

16 actually.

17      MR. STRUMWASSER:  That's what we're here for.

18      THE COURT:  Okay.  Where were we with Mr. Murray?

19      MR. STRUMWASSER:  I was in cross, your Honor.

20      THE COURT:  Go ahead.

21     DIRECT EXAMINATION BY MR. STRUMWASSER (resumed)

22      MR. STRUMWASSER:  Q.  Good morning, Mr. Murray.

23      A.  Good morning.

24      Q.  Do you recall during your testimony on

25 February 2nd my questioning you about 9,000 claims that
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 1 I thought had been misdirected to Mexico?

 2      A.  Yes, I do.

 3          (Mr. Kent and Mr. McDonald left the courtroom)

 4      MS. PATERSON:  Q.  These were claims that had been

 5 locked out of REVA; is that right?

 6      A.  Yes, that's correct.

 7      Q.  In the course of that testimony, you

 8 acknowledged that the number was more like 14,500?  We

 9 had the 9,000, and there was an additional -- a couple

10 of additional increments?  Do you recall that?

11      A.  Yes, that's correct.

12      Q.  You testified that this problem was not

13 identified until January of 2007, right?

14      A.  Yes.

15      Q.  Now, in that testimony on February 2nd, you

16 testified that this group of claims were only 20

17 percent PPO, right?

18      A.  I don't recall giving testimony related to

19 that particular population.  In looking at our records,

20 PPO is typically about 10 to 12 percent of mail.

21      Q.  Let me read to you from your testimony.  I'm

22 at Page 3273, Line 20.

23               "It impacted about 2 percent

24          of our total volume over the course

25          of about four months.  And so at
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 1          this point, I accommodated to a

 2          large number, although at any given

 3          time we didn't recognize it because

 4          it was such a small amount, again,

 5          recognizing that at most, only 20

 6          percent of those would be related

 7          to PPO and less than that related

 8          to California."

 9          Do you recall giving that testimony?

10      A.  Yes.  That was an estimate that I provided at

11 that time.

12      MR. STRUMWASSER:  Your Honor, I'd like to have

13 marked as -- I should know this.

14      THE COURT:  365.

15      MR. STRUMWASSER:  365?

16      THE COURT:  Correct.

17      MR. STRUMWASSER:  -- a document titled "PHS

18 On-Boarding Paper" dated December 10, 2007,

19 PAC 0276864.

20      THE COURT:  All right.  And I'm going to assume

21 you want to check to see if this needs to remain

22 confidential only, or do you not?

23      MS. EVANS:  No, your Honor.  I'd like to check.

24 Thank you.

25          (CDI's Exhibit 365 marked for
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 1           identification)

 2      THE WITNESS:  Okay.  I've scanned the document.

 3      MR. STRUMWASSER:  Q.  First of all, do you

 4 recognize the document?

 5      A.  No, I don't.

 6      Q.  What is "on-boarding"?

 7      A.  Typically, "on-boarding" is a term that we use

 8 to indicate bringing back into an internal process

 9 something that was outsourced previously.

10          In this context, it appears to be related to

11 the integration of PHS into United processes.

12      Q.  Did I understand you to say "bringing back"?

13      A.  Yes.  So "outsourcing" would be sending

14 something to a vendor.  "On-boarding" is bringing a

15 function back to the company from a vendor.

16      Q.  So it's not bringing it back to the original

17 company; it's bringing it back to the family of

18 companies?  Is that the metaphor we hear?

19      A.  I wouldn't be able to speculate on this

20 particular use.

21      Q.  On the second page, we see there are eight

22 issues listed.  Do you see that?

23      A.  Yes.

24      Q.  And DocDNA is the fourth?

25      A.  Yes, I see that.
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 1      Q.  I'd like to turn to the 9th page, which is

 2 PAC 0276872, please.

 3      A.  Okay.

 4      Q.  This is all about PPO secondary documents,

 5 right?

 6      A.  That's correct.

 7      Q.  And secondary documents were your special

 8 responsibility, correct?

 9      A.  No, that's not correct.

10      Q.  Secondary documents are correspondence?

11      A.  No, they're not.

12      Q.  What are secondary documents?

13      A.  Secondary documents are hardcopy documents

14 that were used for potentially reprocessing a claim or

15 some additional information related to a claim that,

16 once the work is done with that document, they send it

17 to scan and attach to the claim within our imaging

18 system.

19      Q.  Take a look at the "Background" paragraph, the

20 paragraph labeled "Background."

21          "The intent of a secondary document is to

22 image a document or documents after an action (payment,

23 denial, or rework) has occurred and this function is

24 performed by Lason Mexico."

25          Is it fair, am I reading it correctly to say
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 1 the intent of the a secondary document -- documents, of

 2 course, being notoriously incapable of having

 3 intent -- that what we're really saying here is that is

 4 the intent of the system with respect to secondary

 5 documents?  Is that a fair reading of that sentence?

 6      A.  I read this very similarly to what I just

 7 explained, which is that it is the long-term storage of

 8 a document that has already been handled.  So the

 9 process here is the process of storing those documents

10 for long-term viewing.

11      Q.  "In late August 2007 PHS discovered there were

12 approximately 9,000 PPO secondary documents that were

13 not indexed (to a claim or member)," period.  Do you

14 see that?

15      A.  Yes, I do.

16      Q.  Before reading that sentence, were you aware

17 that in August -- were you aware that PHS discovered

18 9,000 PPO secondary documents that had not been indexed

19 to a claim or member?

20      A.  I don't recall being aware of this particular

21 situation, although I've come to be aware of it as a

22 result of reviewing documents in this case.

23      Q.  Were you aware of it last Tuesday when you

24 testified?

25      A.  No, I was not.
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 1      Q.  Further in the same paragraph, "In questioning

 2 how this back-log occurred" --  "back-log" is

 3 hyphenated -- "it was discovered that Lason oversight

 4 management in Lavonia" -- that's in Michigan?

 5      A.  Yes, that's correct.

 6      Q.  -- "changed in June 2007 and instructed Lason

 7 Mexico to halt the secondary document process because

 8 they did not have documented process instructions, but

 9 Lason management and Lason Mexico did not address the

10 issue with PHS timely."

11          Do you see that?

12      A.  Yes, I do.

13      Q.  And that's consistent with what you've now

14 learned about the situation?

15      A.  This is the first I've seen about the

16 documented process instruction issue.  I became aware

17 of the fact that there was a backlog of processing the

18 secondary documents queue.  I'm not aware of the root

19 causes of that.

20      Q.  If we look at the list of root causes there,

21 none of them involve record locking, do they?

22      A.  No.  This is a different circumstance

23 altogether from what we discussed last week.

24      Q.  They're all about inadequacies in the PHS

25 process, right?
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 1      MS. EVANS:  Objection, your Honor.  I think this

 2 lacks foundation.  He's established he doesn't really

 3 know anything about this document.

 4      MR. STRUMWASSER:  I'm not asking him about --

 5      THE COURT:  You're asking him to interpret a

 6 document he just said he never saw before.  I don't

 7 know why he's better at doing that than somebody else,

 8 including us.  If that document goes into evidence --

 9 why are we asking him questions about it?

10      MR. STRUMWASSER:  I was asking him whether these

11 five root causes all involve -- as they are listed

12 here, involve PHS processes as opposed to --

13      THE COURT:  How do you expect him to know that?

14 How do you expect him to know that?  Because of what it

15 says?  Well --

16      MR. STRUMWASSER:  Well -- let me try this.

17      THE COURT:  All right.

18      MR. STRUMWASSER:  Q.  Root Cause No. 1,

19 Mr. Murray, "Lason did not have documented process

20 instructions from PHS," would you characterize that as

21 inadequate PHS process?

22      MS. EVANS:  Objection, calls for speculation.

23      THE COURT:  Do you know?

24      THE WITNESS:  I don't know.

25      THE COURT:  Sustained.



3564

 1      MR. STRUMWASSER:  Q.  Are you familiar with the

 2 phrase "PHS processes"?

 3      A.  Yes, I am.

 4      Q.  If someone uses the phrase "inadequate PHS

 5 process," do you know what that means?

 6      A.  That is very broad.

 7      Q.  I understand it's very broad.  But do you

 8 understand roughly the range of things that would be

 9 called "inadequate PHS processes"?

10      A.  I would hesitate to speculate.

11      Q.  Let's take a look at the next page, 6873, and

12 we see that there were 9,449 documents that had been

13 incorrectly indexed, right?

14      MS. EVANS:  Objection, your Honor.  Again, this

15 lacks foundation, calls for speculation.

16      THE COURT:  So you've not seen this document

17 before?

18      THE WITNESS:  That's correct.

19      THE COURT:  Are you familiar with this material

20 that's going --

21      THE WITNESS:  I'm familiar with the process and

22 what it's related to.

23      THE COURT:  All right.  I'll allow it then.

24      MR. STRUMWASSER:  Q.  Just so it's all oriented

25 correctly, we have 9,449 total documents listed, right?
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 1      A.  That's correct.

 2      Q.  We learned from the last bullet above the

 3 table that some of them date back to August and October

 4 of 2006, right?  Am I reading that right?

 5      A.  That's what it reads, yes.

 6      Q.  And it says that, as of the document's date,

 7 PacifiCare was sampling claims for, quote, "claims

 8 impact."

 9          Do you see that in the table, third column,

10 first row, third row?  Do you see that?

11      A.  I do see that.

12      Q.  Do you know what the phrase "claims impact"

13 means in this context?

14      MS. EVANS:  Objection, calls for speculation.

15      THE COURT:  If you know.  If you don't, that's

16 fine, too.

17      THE WITNESS:  I would only be able to speculate.

18      MR. STRUMWASSER:  Q.  You don't know what the

19 phrase "claims impact" means in this context?

20      A.  It appears to mean that the document that was

21 being indexed could have some relation to a document or

22 a claim that was in the system.

23      Q.  To resolution of the claim?

24      A.  It appears that the potential was there.  And

25 so they were looking at what that potential might be.
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 1      Q.  So do you know, given that you've become more

 2 familiar with this episode, do you know what became of

 3 this analysis, this sampling and -- for claims impact?

 4      A.  No.  Given that I was only recently made aware

 5 of this even existing, I couldn't -- I would not know

 6 what eventually happened.

 7      Q.  So these are not the record locking 9,000 that

 8 became 14,500 that we talked about last week, right?

 9      A.  That's correct.

10      Q.  Was this the kind of problem that you

11 anticipated when the decision was made to move all the

12 mailroom functions to Lason in 2006?

13      MS. EVANS:  Objection, calls for speculation,

14 lacks foundation.

15      THE COURT:  If you know.

16      THE WITNESS:  If it were anticipated, there would

17 have been steps put in place to prevent.  So, no.

18      MR. STRUMWASSER:  Q.  Separate from this

19 document -- different issue now -- am I correct that

20 some of the documents that were misdirected in the

21 course of 2006 were misdirected because Lason

22 mishandled cover sheets, cover sheets specifically on

23 secondary documents?

24      A.  I'm familiar with the fact that we implemented

25 new cover sheet procedures in order to improve the
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 1 secondary document process.

 2      Q.  Isn't it the case that you wanted to improve

 3 those processes because you discovered -- "you" being

 4 United -- discovered that Lason was entering the claim

 5 number on the cover sheet but not on the attached

 6 document and that the two were being disassociated in

 7 DocDNA?

 8      A.  I do not believe that's a relevant connection.

 9 That statement is incorrect.

10      Q.  You said it is not a relevant connection.  So

11 let me break it up for us here.

12          Are you aware of instances in which Lason

13 attached a claim number to the fax cover sheet but not

14 to the document that followed the fax cover sheet?

15      A.  I can't say I'm familiar with the requirement

16 to put a claim number on a document.

17      Q.  I appreciate that answer, but it wasn't

18 exactly what I asked.  I asked whether you were aware

19 of instances in which Lason put a claim number on the

20 cover sheet, the fax cover sheet, but not on the thing

21 that the cover sheet was covering?

22      A.  The role of putting a claim number on a cover

23 sheet for secondary documents is an internal rule, and

24 that document would then be submitted to Lason for

25 scanning.  So I am not aware of a situation you



3568

 1 described because that would not be the process.

 2      Q.  So are you aware of instances in which Lason

 3 received fax cover sheets with claim numbers on them

 4 where the claim itself -- or where the covered document

 5 itself did not have a claim number?

 6      A.  I'm not aware of that.

 7      Q.  Is it your testimony that you are not aware of

 8 any instances in which secondary documents were lost in

 9 the system broadly -- whether it's FileNET, DocDNA or

10 something else -- because the fax cover sheet and the

11 rest of the fax got disassociated?

12      A.  Yes.  I'm not aware of that situation.

13      Q.  Not in 2006, right?

14      A.  I'm not aware of that situation in any

15 capacity.

16      Q.  In any year?

17      A.  That's correct.

18      Q.  Is it true, Mr. Murray, that in 2006 and 2007

19 there was a problem with Lason's data entry of large

20 documents?

21      A.  I am aware of some limitations in scanning

22 large documents, yes.  We had to implement some

23 alternative procedures as a result of the number of

24 pages being too long.

25      Q.  And when the number of pages were too long,
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 1 before you implemented those procedures, the scanning

 2 of the document became truncated, right?

 3      A.  I'm -- I don't have a clear recollection of

 4 exactly what the impact was.

 5      Q.  So you don't know one way or the other?

 6      A.  I do recall it being an issue.  I believe what

 7 they did was put in a page indicating there were

 8 further pages, and then that would get placed in the

 9 original in long-term storage, which can be pulled.

10      Q.  That's interesting information, Mr. Murray.

11 But the question was, are you aware of whether

12 documents were -- portions of documents were being lost

13 because they were too long for Lason's then-configured

14 process?

15      A.  No, I'm not aware of anything being lost as a

16 result of that.

17      Q.  Are you aware of any instances in which Lason

18 mistakenly entered data for paper claims using

19 incorrect decimal place locations?

20      A.  No, I'm not aware of incorrect decimal place

21 locations.

22      Q.  No, you are not aware of any scans in which

23 the Lason unit -- strike that.

24          What are super claims?

25      A.  Super bills?
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 1      Q.  Super bills, thank you.

 2      A.  -- I believe are handwritten claim forms, if I

 3 remember correctly.  I'm not completely familiar with

 4 that process.

 5      Q.  Is it your testimony you are unaware of

 6 instances in which super bills were entered incorrectly

 7 because the units that were on the document and the

 8 units that the entry personnel understood were

 9 different?

10      A.  I'm not familiar -- again, this is a new day

11 claim process.  And I was primarily involved in the

12 correspondence process.

13      Q.  Who would be the PMK on the new day claim

14 process?

15      MS. EVANS:  Objection, it calls for a legal

16 conclusion.

17      THE COURT:  If he knows.

18      MR. STRUMWASSER:  Q.  I'm sorry.  Do you know what

19 "PMK" is?

20      A.  Person most knowledgeable?

21      Q.  Very good.

22      A.  At the time, the mailroom manager within PHS

23 was Leanna Taylor, who was driving a lot of the new day

24 claim transition processing.  She left the company

25 shortly thereafter.
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 1      Q.  So just to be clear -- strike that.

 2          What about Mike Nakashoji, would he know about

 3 the new day process?

 4      A.  Mike was involved in meetings related to Lason

 5 DocDNA discussions and such, internally, during the

 6 year 2007.  So he wasn't specifically involved during

 7 the original implementation, no.

 8      Q.  How about Stephen Parsons?  Is that a "P-H"?

 9 "Stephen" -- P-H?  S-T-E-P-H-E-N?

10      A.  I know him as "Steve," so sorry.

11          I'm not familiar with his role in 2006 and

12 early 2007.  He did play a role in some of our

13 remediation efforts in late 2007 and into 2008.

14      Q.  And were those specifically remediation

15 efforts with respect to primary documents?

16      A.  It was related to all of the activities that

17 were being -- under the direction of Sue Berkel, many

18 of the different remediation plans and projects.

19      Q.  Just to get back to this question about units

20 and decimal points, I want to make sure it's clear.

21 You are unaware of an instance in which

22 approximately -- not an instance but the case in which

23 approximately 7,000 claims were mishandled because the

24 decimal place was entered in the wrong location in the

25 number?
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 1      A.  I am not aware of that.

 2      Q.  And you were unaware that claims were both

 3 overpaid and underpaid because of misplaced decimal

 4 points?

 5      A.  I'm unaware of that.

 6      MR. STRUMWASSER:  Your Honor, I ask to have marked

 7 as 366 an e-mail chain, PAC 0777266, with a top date of

 8 September 5, 2006.

 9      THE COURT:  All right.  366 will be marked as

10 e-mail with a top date of September 5th, 2006.

11          Does it need to retain it's confidential

12 designation?

13      MS. EVANS:  I don't think so, your Honor.  You can

14 remove that.

15      THE COURT:  Thank you.

16          (CDI's Exhibit 366 marked for

17           identification)

18      THE WITNESS:  I'm ready.  Thanks.

19      MR. STRUMWASSER:  Q.  Mr. Murray, do you recognize

20 Exhibit 366?

21      A.  Yes, I do.

22      Q.  In September of 2006, you discovered that 9500

23 live claims had been sent to DocDNA in error, right?

24      A.  I believe that is Mr. Nakashoji's

25 interpretation of those claims.
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 1      Q.  And by the way, my question used the word

 2 "you" in your corporate sense.  United discovered 9500

 3 live claims.  And you understood that to be what I was

 4 asking?  I wasn't asking whether you personally found

 5 9500 claims but that the company found 9500 claims.

 6      A.  I interpreted your question to be the

 7 awareness of the situation.

 8          But I disagree with the characterization of

 9 them as live because these were reject claims.

10      Q.  Is the term "live claim" a term of art in your

11 business?

12      A.  A -- I'm not familiar with the phrase "term of

13 art."

14      Q.  Is that a phrase that you use in the health

15 insurance business?

16          Or let me just do it this way.  Is that a

17 phrase that you use in your work?

18      A.  It could be interpreted as new day claims.

19 We've used that terminology before.  That's how I would

20 interpret the use of "live claims."

21      Q.  Is that your interpretation of how

22 Mr. Nakashoji was using it here?

23      A.  I believe that's what he meant.  But in the

24 clarification above, I was disputing that particular

25 fact.
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 1      Q.  So these 9500 claims were claims that had been

 2 rejected; is that right?

 3      A.  That's correct.

 4      Q.  But after having been rejected, they were

 5 resubmitted to Lason, right?

 6      A.  In this particular case, we had made a

 7 decision to have reject claims entered into DocDNA as

 8 part of the correspondence process.  And so that's --

 9 when you say "resubmitted," these particular claims

10 were scanned for correspondence handling.

11      Q.  They were given to Lason for scanning, right?

12      A.  I'm not sure which part of the process you're

13 referencing.

14      Q.  These 9500 claims, after they had been

15 rejected, were given to Lason for scanning, right?

16      A.  Rejects occur within the RMO.  And the process

17 they were instructed to do is, if there was a reject

18 claim, to rescan it into DocDNA.

19      Q.  I see.  Your concern is it wasn't being given

20 to Lason; it was already with Lason.  But Lason was now

21 being instructed to scan them into DocDNA?

22      A.  That was our original instruction; that's

23 correct.

24      Q.  Thank you for that clarification.

25          Now, Mr. Nakashoji says that that was
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 1 erroneous, right, down at the bottom of the first page?

 2      A.  We came to conclude that that was not the best

 3 process for reject claims.  And so by "erroneous," he's

 4 referring to the change in our strategic direction on

 5 what to do with a reject.

 6      Q.  So --

 7      A.  So in hindsight, it was erroneous.  But at the

 8 time, it was the appropriate handling.

 9      Q.  So really what he was saying was that the

10 then-prevailing process was erroneous?

11      A.  That's a better interpretation, what I was

12 trying to clarify in my response.

13      Q.  Now, you can understand my mistake about "sent

14 to Lason" because his next sentence says, "At least

15 preliminarily, it looks like these claims were

16 erroneously sent to Lason by one or more PacifiCare

17 offices" -- top of the page, of Page 2.

18      A.  I do see that.  I don't recall that as a

19 contributing factor.

20      Q.  Were there any offices in which -- of

21 PacifiCare during this period of -- we're talking

22 September 5, '06, September 1 in the case of his

23 e-mail --

24      A.  Mm-hmm?

25      Q.  -- that had mail operations that were not run
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 1 by Lason?

 2      A.  Yes.  We still had several mailrooms

 3 functioning during this period of time.

 4      Q.  And so do you understand this -- or given what

 5 you now know about this issue, were these submissions

 6 to Lason that Mr. Nakashoji is describing coming from

 7 one or more of the PacifiCare as opposed to the Lason

 8 mail office -- mailrooms?

 9      A.  Honestly, that statement is confusing to me

10 because I was not familiar with any reject claims being

11 submitted by PacifiCare offices.

12      Q.  Okay.  And in my own defense, it's not my

13 statement that was confusing to you, but

14 Mr. Nakashoji's?

15      A.  That's correct.

16      Q.  At this time, the plan was, the process -- the

17 approved process was that a rejected claim would get

18 scanned into DocDNA, right?

19      A.  That's correct.

20      Q.  The adjustment you refer to in this e-mail

21 chain, did it cease to have rejected claims scanned

22 into DocDNA?

23      A.  Yes.

24      Q.  Were they scanned into something else?

25      A.  No.
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 1      Q.  So did PacifiCare have a record of rejected

 2 claims?

 3      A.  Yes, but we found that it was more efficient

 4 to have rejected claims hardcopy delivered to a

 5 research unit in San Antonio so that they could be

 6 reviewed and then resubmitted with specific

 7 instructions if needed.

 8      Q.  So am I right, all of these rejections were

 9 mailroom rejections?

10      A.  My recollection is that these rejections were

11 claims that were originally submitted to be keyed,

12 that, for some reason in the process, they were

13 rejected back to the mailroom.  And then our process

14 was to scan those into DocDNA for handling.

15      Q.  When you say they were rejected at the keying

16 point, that's the India operation of Lason?

17      A.  I can't testify to where the keying was

18 occurring in Lason.  We spoke of correspondence

19 handling in India.

20      Q.  And this is not that?

21      A.  Correct, this is not that.

22      Q.  And you don't know where the claims were being

23 keyed?

24      A.  It could have been several places.  I don't

25 know specifically.
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 1      Q.  Okay.  So the mailroom sent claims to -- the

 2 mailroom is Lason.  So the mailroom internally

 3 transmits claims that came in to the keying operation,

 4 and the keying operation rejected some of them?

 5      A.  That's correct.

 6      Q.  What are the kinds of reasons why the keying

 7 operation would have been rejecting?

 8      A.  I'm aware of a few specific reasons, one being

 9 that they are unable to locate the member.  If it was

10 scanned as a PPO document and they look in the PPO

11 system and can't find it, they would reject.

12          If a claim doesn't have all of the required

13 information to key the claim, it would be rejected.

14          So those are the two specific types of -- I'm

15 not familiar with the exact keying requirements, but

16 those are two of the reasons that a claim could be

17 rejected.

18      Q.  Okay.  The first of those two, you said if the

19 document was scanned as a PPO member but you couldn't

20 find the member?

21      A.  That's correct.

22      Q.  I thought these documents hadn't been scanned

23 and that was what created this problem.  Where am I

24 missing you?

25      A.  They were scanned for new day keying.  And in
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 1 the keying process, there was something inadequate that

 2 the keyer was unable to complete the keying.  And they

 3 instruct to reject back to the mailroom.

 4          The mailroom gets the rejects, and then they

 5 need to do something with those.  And at that time, the

 6 intention was to scan them into DocDNA.

 7      Q.  So even at the time of the reject, there is,

 8 in fact, an image of the claim, right?

 9      A.  Well, the document is originally scanned for

10 keying.  So the keying would be off of the image;

11 that's correct.

12      Q.  So why did the process call for resubmitting

13 for DocDNA scanning?  Was it not in DocDNA?

14      A.  That's correct.  It was in our keying process.

15      Q.  So there was an image, but it wasn't in DocDNA

16 yet?

17      A.  That's correct.

18      Q.  Now, the second of those examples you gave was

19 that the claim lacked some necessary information,

20 right?

21      A.  Yes.

22      Q.  And typically, that meant going back to the

23 member or the provider and asking for that information,

24 right?

25      A.  I think that's a different type of information
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 1 you're referring to.  In this case, it might be a

 2 diagnosis code is not listed, a procedure code might be

 3 missing, or some piece of data on the claim form itself

 4 was inadequate.  It was not more -- like medical

 5 records or what we would typically consider a request

 6 for additional information that would go to a provider

 7 or member.

 8      Q.  So let's take the example of a diagnosis code

 9 is missing.  The only way that was going to ever get

10 filled in correctly was to go back to the provider for

11 the diagnosis code, right?

12      A.  I believe -- excuse me.

13          Ultimately, there were policies in place to --

14 for certain types of data entry fields that were

15 missing to insert default information in order to allow

16 the claim to continue.  So it didn't necessarily

17 require going back to the provider.

18      Q.  At that time, to get it into the system --

19 well, let me -- it would have required going back to

20 the provider for the diagnosis code before the claim

21 could be paid or rejected, right?

22      A.  I wouldn't say we would have done that with

23 these because, through the research that Mr. Nakashoji

24 suggested and what was eventually done within the San

25 Antonio office, they implemented those policy changes
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 1 so that these claims could get logged and processed.

 2          So we never went back to the provider asking

 3 for information for this set of claims.  It was just a

 4 higher volume of rejects than we anticipated.  And

 5 then, once those process changes were made, it resolved

 6 the reject issue, as far as I know.

 7      Q.  Does that suggest to you that the missing

 8 diagnosis code would not have been the reason for any

 9 of these 9500 claims being rejected?

10      A.  I think I mentioned earlier that I wasn't

11 completely aware of exactly which field it was.  I just

12 used "diagnosis code" as an example of something that

13 it might be.

14          But the reason they were rejected is because

15 something wasn't quite right on the claim and -- in

16 terms of how it was billed.  And we didn't have

17 processes in place at that moment to allow the claim to

18 be forced into the system.

19      Q.  And is it your testimony that these 9500,

20 something was wrong with the claim, and for none of

21 them was it necessary, in order to resolve the

22 question, to go back to the provider or the member?

23      A.  I think "none" would be a bit of a stretch,

24 but I believe -- my recollection of the situation is

25 that the majority were able to be pushed into the
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 1 system with some slight policy modifications.

 2      Q.  Modification of the DocDNA policy?

 3      A.  No, the keying policy.

 4      Q.  That is the system that was upstream of

 5 DocDNA?

 6      A.  No.  All of these claims are related to new

 7 day keying.  The only reason DocDNA is involved is

 8 because, for a brief period of time, we were

 9 instructing them to send the rejects to DocDNA for

10 handling.  But we quickly realized that that was not an

11 effective way to handle these, so we canceled that

12 policy and had them review the hardcopy.

13      Q.  Would you agree that, to the extent any of

14 these 9500 required going back to the provider or the

15 member for missing information, the fact that they got

16 stuck in DocDNA prevented that inquiry to the member or

17 provider from happening?

18      MS. EVANS:  Objection, lack of foundation, calls

19 for speculation.

20      THE COURT:  If you know.

21      THE WITNESS:  I'm not familiar with the ultimate

22 resolution of every claim that was within this

23 population.  I do believe that the majority of them did

24 not require us to ever go back to the member or

25 provider.
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 1      MR. STRUMWASSER:  Q.  Now I'd like to ask you

 2 questions -- and my prior question was about the

 3 minority, okay, the ones that did require you to go

 4 back to the member or provider.  Are you with me?

 5      A.  I'll try and stay with you.

 6      Q.  Okay.  As to those claims, the fact that they

 7 went into DocDNA and -- well, strike that.

 8          When they went back into DocDNA prior to your

 9 process change, they could not get to rework, right?

10      MS. EVANS:  Objection, vague.

11      THE COURT:  Did you understand the question?  I

12 think I just got lost.

13      THE WITNESS:  Not without me being able to correct

14 the statement.

15      THE COURT:  Okay.

16      MR. STRUMWASSER:  Q.  Why don't you correct that

17 statement.

18      A.  These would have never gone to rework.

19      Q.  Okay.  All 9500?

20      A.  That's correct.

21      Q.  Even after being correctly keyed?

22      A.  The resubmission to keying with revised

23 instruction would have caused them to get into the

24 regular new day processing process, obviously with an

25 older received date.  But in no way would these relate
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 1 to the rework process.

 2      Q.  Understood.  Now I want to ask you about the

 3 minority of the 9500 that required information from

 4 provider or member.  Are you with me?

 5      A.  Mm-hmm.

 6      Q.  Those never got into -- those did not get

 7 processed as new day claims as long as they were stuck

 8 with the 9500 right?

 9      A.  That's correct, on the first pass, yes.

10      Q.  So for this minority, no notice would have

11 gone out to the member or provider saying, "We need

12 information," right?

13      MS. EVANS:  Objection, misstates the witness's

14 prior testimony.  I think he just testified that he

15 could allow some possibility that there were some

16 claims that needed to go back to the member or

17 provider.  But now it's being talked about as if there

18 was some established minority of claims.

19      MR. STRUMWASSER:  "Minority" is his word.

20      THE COURT:  I'm not sure about that.

21          But how far afield are we here?

22      THE WITNESS:  I don't have any knowledge of the

23 eventual resolution or any accounting of these claims.

24      THE COURT:  I don't think we're going to get

25 anywhere.
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 1      MR. STRUMWASSER:  Q.  Is it true, Mr. Murray, that

 2 a new day claim that does not get processed and that

 3 requires additional information from the provider or

 4 member will not get a request to the member or provider

 5 for that information if the new day claim doesn't get

 6 into the processing at all?

 7      MS. EVANS:  Objection, calls for speculation,

 8 lacks foundation.

 9      THE COURT:  Did you understand the question?  I

10 think it's an "if" question, which, if you understand,

11 you could possibly answer.

12      THE WITNESS:  I can say that I am aware of

13 provider return letters for various pieces of

14 information that might be missing in the regular new

15 day process.

16      MR. STRUMWASSER:  Q.  And if you don't get into

17 the regular new day process, those letters don't go

18 out, right?

19      A.  That would appear to be the case, yes.

20      MR. STRUMWASSER:  As 367, your Honor, ask to have

21 marked a series of pages of which the first page is a

22 project charter, PAC 0777465.  And the date is not

23 going to be easy to find.

24      THE COURT:  Okay.  I'll mark as 367 a project

25 charter.
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 1          (CDI's Exhibit 367 marked for

 2           identification)

 3      THE COURT:  So there is a 5/1/08 date on a

 4 schedule.

 5      MR. STRUMWASSER:  But that presumably post dates

 6 the document.

 7      THE COURT:  Right.

 8      MR. STRUMWASSER:  And there is also a -- in the

 9 first box under the word "Overview," there is a

10 reference to a period that appears to be historic that

11 ends February '08.  So I think we have this thing

12 bracketed.

13      THE COURT:  As between February and May of '08?

14      MR. STRUMWASSER:  That's right.  But I'm going to

15 ask the witness whether that's right.

16      THE WITNESS:  Go ahead.

17      MR. STRUMWASSER:  Q.  You heard my exchange with

18 the Judge.  Am I right that this appears to be a

19 document that is originated some time between February

20 and May of '08?

21      A.  Yes.  I would estimate late March of '08.

22      Q.  And have you seen this document previously?

23      A.  Yes, I have.

24      Q.  The first page shows that you were meeting

25 your turnaround time objectives only 50 percent of the
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 1 time from September '07 to February of '08; is that

 2 correct?

 3      MS. EVANS:  Objection.  I'm sorry.  Ambiguous as

 4 to "you" again.

 5      MR. STRUMWASSER:  Let's be fair here.  No one

 6 could reasonably believe that I thought he was missing

 7 his claim processing objectives.

 8      THE COURT:  So "the company."

 9      THE WITNESS:  I would disagree that those were

10 objectives at the time.  These were metrics that we

11 established.  And we went backwards to try and measure

12 what we were meeting against those metrics.

13      MR. STRUMWASSER:  Q.  Okay.  And the metric that

14 you chose was one that you were meeting less than half

15 the time, right?

16      A.  That's correct.

17      Q.  15 percent of the documents that were going

18 into DocDNA were being misrouted due to incorrect

19 document type in this same period, and we're talking

20 here consistently September '07-February '08,

21 15 percent, right?

22      A.  15 percent were being rerouted, that's

23 correct.

24      Q.  By "rerouted," meaning the first routing was

25 incorrect, right?
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 1      A.  We came to believe later in this project that

 2 there were many legitimate reroutes.  So I wouldn't

 3 call that an accurate statement.  This was early in the

 4 project when we were still trying to gather data.

 5      Q.  It says here the 15 percent had an incorrect

 6 doc type; is that right?

 7      A.  15 percent were rerouted.

 8      Q.  Due to incorrect doc type?

 9      A.  Due to a change the doc type.

10      Q.  So you're not prepared to say that the first

11 route was wrong?

12      A.  That's correct.

13      Q.  Then we have rerouting of documents due to

14 incorrect eligibility, which is 18 percent.  Do you see

15 that?

16      A.  Yes, I do.

17      Q.  What does "incorrect eligibility" mean in this

18 context?

19      A.  The original eligibility that was selected

20 based on the visual scan of the document ended up being

21 changed at some point in the process because, once we

22 actually got it in and started researching specifically

23 the member, we found that, instead of an HMO it was

24 PPO, and instead of a PPO it was HMO.

25      Q.  So it was incorrect eligibility classification
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 1 of the member?

 2      A.  That's correct.

 3      Q.  And that's a different 18 percent than the 15

 4 percent that is listed above that, right?

 5      A.  That's correct.

 6      Q.  So we have a third of the documents being

 7 misrouted according to this document, correct?

 8      A.  I would disagree with that.

 9      Q.  Well, 18 and 15 is 33 percent.  Is that --

10      A.  The 18 percent required an additional manual

11 review in order to obtain the eligibility.  So it just

12 took longer to get to the next step, but it wasn't

13 misrouted.  It was -- just had to be looked up.

14      Q.  How about this:  For a third of the documents,

15 the initial determination of either doc type or

16 eligibility was incorrect, right?

17      A.  I don't agree with that.

18      MR. STRUMWASSER:  367, your Honor, is that next?

19      THE COURT:  This is 367.  368 is next.

20          Did you want to check on the confidentiality

21 of that document?

22      MS. EVANS:  Oh.  Yes, we will, your Honor.  We'll

23 get back to you.

24      MR. STRUMWASSER:  So 368 is an e-mail chain with a

25 top date of December 16, '08, PAC 0777351.
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 1      THE COURT:  Can I remove the confidentiality on

 2 that one?

 3      MS. EVANS:  Yes, your Honor.

 4      THE COURT:  It's e-mail, December 16th of '08.

 5          (CDI's Exhibit 368 marked for

 6           identification)

 7      THE WITNESS:  Okay.

 8      MR. STRUMWASSER:  Q.  Okay.  Do you recognize this

 9 e-mail chain?

10      A.  Yes, I do.

11      Q.  It recounts problems that you were having with

12 Lason's capacity to process non-keyable documents,

13 right?

14      A.  That's correct.

15      Q.  This was in the November-December of 2008

16 period?

17      A.  Yes.

18      Q.  You were observing unacceptably high document

19 inventories following the weekend, right?

20      A.  That's right.

21      Q.  And Lason people in India were tendering

22 various explanations for that that are set forth in the

23 e-mail chain, right?

24      A.  That's correct.

25      Q.  Now, at this point, you were moving out of the
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 1 role of supervising Lason non-keyable activities,

 2 right?

 3      A.  Yes.

 4      Q.  And you are flagging this issue for your

 5 successor, Mr. Moore?

 6      A.  That's correct.

 7      Q.  On February 2nd, you testified to a red alert

 8 when Lason -- when there was a problem with mailroom

 9 operations.  Do you recall that?

10      A.  Yes, that was specific to the RMO.

11      Q.  Right.  Are these problems not RMO problems?

12      A.  No, they're not.

13      Q.  So no red alert?

14      A.  That's correct.

15      Q.  I want to go back to 367 for just a second

16 here.  I think I may be misperceiving your terminology,

17 and I want to make sure I get it right.

18          The "Rerouting of documents due to incorrect

19 doc type" row -- right?  Do you see that row there, "15

20 percent"?  Is it correct that those documents, that 15

21 percent, originally wound up in a queue from which they

22 had to be moved to another queue for proper processing

23 of the claim?

24      A.  For further processing, yes.

25      Q.  Is it also true that, with respect to the 18
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 1 percent below that, that they initially wound up in a

 2 queue from which they had to be moved to another queue

 3 for further processing?

 4      A.  That 18 percent would have been specific to

 5 REVA rework documents.  So within REVA, they went to

 6 another queue because we had to establish eligibility.

 7 But within DocDNA, it stayed within the REVA queue.

 8      Q.  But the incorrect coding of eligibility

 9 required a switch between queues in REVA in order for

10 the claim to be properly processed, right?

11      A.  It did have an additional manual step in order

12 to establish eligibility because the system was unable

13 to find it.

14      MR. STRUMWASSER:  If you're looking for a time

15 to --

16      THE COURT:  Sure.   15 minutes.

17          (Recess taken)

18      MR. STRUMWASSER:  Q.  Mr. Murray, do you know the

19 phrase "Lason summit"?

20      A.  I'm familiar with that, yes.

21      Q.  That was an event that took place December 18,

22 2007 in San Antonio?

23      A.  Yes, I'm familiar with that.

24      Q.  Did you attend?

25      A.  No, I didn't.
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 1      Q.  Do you know who was there?

 2      A.  I know Sue Berkel was there.  I'm not familiar

 3 with the others.

 4      Q.  Was Mr. Parsons there?

 5      A.  I'm not sure.

 6      Q.  What was the purpose of the summit?

 7      A.  I believe our senior management was trying to

 8 educate themselves on what is going on with the Lason

 9 process and improve their understanding of the

10 situation.

11      Q.  It was not to make changes?

12      A.  I don't believe changes could have occurred

13 during that meeting, but it probably set strategic

14 direction for going towards changes.

15      Q.  Let's take a look at Exhibit 342, which --

16      THE COURT:  Should be in that binder somewhere.

17      MR. STRUMWASSER:  Should be.  But the good news is

18 that we pre-positioned that binder for Mr. Murray and

19 called his attention to the document.

20      Q.  So have you had a chance to look at that?

21      A.  Yes, I have.

22      MR. STRUMWASSER:  Your Honor, do you want time to

23 pull it?

24      THE COURT:  Sure.

25          So that's this one, right?
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 1      MR. STRUMWASSER:  Yes, that's right, your Honor.

 2      Q.  Mr. Murray, what is the Commercial Advisory

 3 Council?

 4      A.  I'm not familiar with that term.

 5      Q.  Were you ever at an event you knew to be a

 6 Commercial Advisory Council meeting?

 7      A.  No.

 8      Q.  35 pages into it, at PAC 0348525 --

 9      MR. VELKEI:  What's the Bates number?

10      MR. STRUMWASSER:  8525.

11      Q.  Unfortunately, in order to avoid punching

12 holes through the Bates numbers, you're now going to

13 have to flip around and -- do you recognize this

14 document, this page?

15      A.  Yes.  I believe we looked at it last week.

16      Q.  And the "10/18 Summit" in the title, that's

17 the Lason summit?

18      A.  That's correct.

19      Q.  Do you know whether or not the "Area" column,

20 the one, two, three, four, five entries, were the areas

21 that were being discussed at the Lason summit?

22      A.  Sorry.  I was not at the Lason summit, and I

23 don't believe I received any distribution from that.

24      Q.  So let's look at the first row, "Lason

25 Reporting."  Are you with me?
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 1      A.  Yes.

 2      Q.  By the way, this is a meeting that took place

 3 in October of 2007, according to the dating; the date

 4 on the front.

 5          The first, the "Lason Reporting," the issue is

 6 described as, "Daily reconciliation reports are not in

 7 place.  Lason reconciles on a weekly basis."

 8          Now, I believe you testified that

 9 reconciliation reports were something which were

10 instituted after the initial rollout of the Lason RMO;

11 is that right?

12      A.  I don't believe I testified that.  If I

13 recall, I testified about reconciliation between REVA

14 data and DocDNA images.

15      Q.  Right.

16      A.  That was implemented in January of 2007.

17      Q.  And is that the reconciliation process that

18 you understand to be referred to on Page 525?

19      A.  No, that's not correct.

20      Q.  To the best of your knowledge, as of August

21 of '07, there were weekly reconciliation reports, what,

22 within Lason?  Do you know what those reconciliation

23 reports are?

24      A.  I'm not familiar with this particular

25 reference.  Sorry.
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 1      Q.  Do you know whether Lason was required by its

 2 vendor agreement to do daily reports?

 3      A.  When I became reengaged in March of 2008,

 4 there were daily inventory meetings occurring.  I'm not

 5 sure what the contractual basis of that was.

 6      Q.  When you became reengaged in March of 2008,

 7 you said there were daily inventory meetings.  Were

 8 there daily reconciliation reports?

 9      A.  I'm not familiar with the terminology

10 "reconciliation reports."

11      Q.  Did you receive any daily reports from or

12 about Lason in 2008 showing inventory, status of

13 queues, input, output, any of those things?

14      A.  Yes.

15      Q.  What did you receive?

16      A.  A daily unprocessed report.

17      Q.  What did that contain?

18      A.  It contained counts of documents within the

19 various queues that they were responsible for

20 performing functions, primarily keying.

21      Q.  Sorry?

22      A.  Primarily keying.

23      Q.  So this was after the keying?  These were

24 queues that were populated by the keying process; is

25 that right?
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 1      A.  That's correct.

 2      Q.  So those reports didn't cover anything

 3 upstream of the keying?

 4      A.  I believe that was the -- the keying was the

 5 first step in the process.

 6      Q.  Didn't show any scanned but unkeyed?

 7      A.  That's what that report was intended to show.

 8      Q.  So it did show scanned but not keyed?

 9      A.  Yes.

10      MR. STRUMWASSER:  369, your Honor, is that next?

11      THE COURT:  Yes, 369.

12      MR. STRUMWASSER:  -- is a spreadsheet.  And about

13 all I can say for it is PAC 0579186.

14      THE COURT:  Do you want to check the

15 confidentiality of it?

16      MS. EVANS:  Yes, your Honor, thank you.

17          (CDI's Exhibit 369 marked for

18           identification)

19      THE COURT:  It starts with an April 26th date, but

20 I'm not sure what year.

21      MR. STRUMWASSER:  I believe it turns out to be

22 2008.

23      THE COURT:  The first date is April 26th, 2008.

24      THE WITNESS:  I'm familiar with this document.

25      MR. STRUMWASSER:  Q.  What is it?
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 1      A.  This was a scorecard that we developed to keep

 2 track of all of the different work items in the

 3 non-keyable correspondence process.

 4      Q.  When did these reports begin?  That is to say,

 5 when were they first started to be published within the

 6 company?

 7      A.  This was in May of 2008, we started compiling

 8 the scorecard.

 9      Q.  What was the reason for developing this

10 scorecard?

11      A.  What we found is that -- and this was part of

12 the project I was reengaged to address -- is that one

13 of the first steps we needed to do is create visibility

14 of every single location where documents might be

15 traveling through the process and get metrics around

16 those queues and the turnaround times and various

17 measures.

18      Q.  Why did you find a need to get that visibility

19 in 2008?

20      A.  What we found was that there was a general

21 broad understanding about the full process and all of

22 the different locations within the process that work

23 could reside.  And we wanted to bring it together into

24 one document that can be distributed and communicated.

25      Q.  So you were brought back into the Lason
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 1 business in 2008 to take -- essentially to take charge

 2 of it, right?

 3      A.  Particularly the DocDNA correspondence

 4 process.

 5      Q.  And in doing so, the company diverted you from

 6 other things that you had been doing, right?

 7      A.  My role as a Sigma consultant is to work on

 8 projects.  And this was a project I was assigned to.

 9      Q.  Isn't it true that you were assigned to this

10 because of dissatisfaction on the part of United with

11 the performance of Lason?

12      A.  It was certainly given priority over other

13 potential projects, certainly.  So they assigned a Six

14 Sigma consultant to it.  It was an important project.

15      MR. STRUMWASSER:  Could I have the question read

16 back to the witness.

17          (Record read)

18      MR. STRUMWASSER:  Q.  Could I have an answer to

19 that question, please?

20      A.  I can't speculate to the satisfaction or

21 dissatisfaction.  I think the outcomes is what they

22 were really looking at.

23      Q.  So you don't know whether there was

24 dissatisfaction among United with the outcomes that

25 Lason was presenting to United?
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 1      A.  I think there was dissatisfaction with the

 2 process outcomes, that's for sure.

 3      Q.  Walk us through this a little bit.  Let's talk

 4 about Column A, "Front End Processes."  And this is a

 5 list of the front end processes; is that right?

 6      A.  That's correct.

 7      Q.  "Non-keyable receipts" is correspondence

 8 that's come in?

 9      A.  That's correct.

10      Q.  Then the "Percent of mail backdated, " what

11 does that mean?

12      A.  Mail is received in the RMO with prior date

13 stamps.  It could be because of transshipping or

14 redirection within the company.  This was intended to

15 show, of the mail they received on a given day, what

16 percentage of that had a date stamp prior to that given

17 day.

18      Q.  And by "stamp," you mean a received stamp put

19 on by somebody at PacifiCare or United?

20      A.  That's correct.

21      Q.  So what we're seeing here in that row on the

22 first page is, pretty consistently, about half of the

23 documents had a received date earlier than the date

24 that it got to the RMO; is that right?

25      A.  That's correct.
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 1      Q.  What is the next row, "Aging impact of

 2 backdating"?  What does that mean?

 3      A.  That was an attempt to quantify the number of

 4 days on average that the mail would have been backdated

 5 from the actual date it was received in the RMO.

 6      Q.  Okay.  So from April 26th -- is that the week

 7 of April 26th or --

 8      A.  Yeah, week ending.

 9      Q.  Week ending April 26.  The aging impact of

10 backdating was 0.81.  Is that 0.81 days?

11      A.  Yes.

12      Q.  How was that calculated?

13      A.  Based on the number of pieces of mail that

14 were either one, two, three, four days backdated.  Then

15 there's also a certain balance that is zero days aged.

16 So it assesses the first number is a percentage, then

17 the second is the overall impact.

18      Q.  So the mean difference between the date

19 received in RMO and the date on the stamp was point 81

20 days?

21      A.  That's correct

22          (Mr. McDonald entered the courtroom)

23      MR. STRUMWASSER:  Q.  What does the "Lason RMO"

24 line -- row indicate?

25      A.  The Lason RMO is the actual physical mail
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 1 handling within Salt Lake City.

 2      Q.  What it says here for this sheet is that they

 3 turned around every piece of mail within 24 hours?

 4      A.  That's correct.

 5      Q.  And that's based then on -- not on the

 6 original received date but on the date received by RMO,

 7 right?

 8      A.  That's correct.

 9      Q.  Is there a calculation of TATs based on the

10 original date that PacifiCare received the document?

11 Is that reported anywhere here?

12      A.  No, it's not.

13      Q.  Then the "Lason data entry," this is the stuff

14 going on in India; is that right?

15      A.  That's correct.

16      Q.  So this is the measurement of the date -- the

17 time from the number of days from completion of data

18 entry to RMO received date, right?

19      A.  The other way around, but yes.  From RMO

20 received date to the completion of that entry and

21 delivery to our queues.

22      Q.  So let's just take the week ending April 26.

23 RMO gets 11,827 pieces of mail, right?

24      A.  Yes.

25      Q.  In that same week, 9600 -- is that -- are
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 1 uploaded to REVA?

 2      A.  Yes, that's correct.

 3      Q.  And 1557 are unprocessed?

 4      A.  At the end of the week, that was the count.

 5      Q.  The second page just carries on further,

 6 subsequent weeks?

 7      A.  Subsequent weeks, correct.

 8      Q.  Let's look at Page 9189.  Here we have a

 9 listing of REVA correspondence queues; is that right?

10      A.  That's right.

11      Q.  The first block pertains to Lason intake.

12 That's REVA receipts from Lason?

13      A.  Those are REVA queues that are worked by Lason

14 staff.

15      Q.  What's "WR HMO"?

16      A.  Western Region HMO.

17      Q.  Then the one below that is "PPO," right?

18      A.  That's correct.

19      Q.  Is that Western Region PPO?

20      A.  It's not specific to any state.

21      Q.  Am I correct that PLHIC represents about half

22 of PacifiCare's PPO membership?

23      A.  I'm not familiar with what PLHIC would cover

24 and what it doesn't cover.

25      Q.  Okay.  Then shift down a ways to Row No. 79-80
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 1 "Non-REVA Correspondence Queues."  Am I right, there's

 2 two such queues; one is "DocDNA (Correspondence)," and

 3 the other doesn't have a name?

 4      A.  This just accumulated all of the non-REVA

 5 queues into one inventory line.

 6      Q.  So, for example, Column E tells us that 1,881

 7 documents were aged more than ten days from the

 8 original received date.  Do you see that?

 9      A.  Yes.

10      Q.  What does that represent?

11      A.  Inventory within the DocDNA queues that were

12 aged over ten days from the original received date.

13      Q.  All queues?

14      A.  All non-REVA queues.

15      Q.  What is the block of numbers below that?

16      A.  This is quantifying the reroute percentage.

17      Q.  So this counts documents that were sent one

18 place and then moved to somewhere else?

19      A.  That's correct.

20      Q.  So in 2008, what we're seeing is about 2 or 3

21 percent of REVA -- 1 to 3 percent of REVA documents

22 were being rerouted; is that right?

23      A.  That's correct.

24      Q.  For the more graphically oriented, we can flip

25 to 195.  And generally speaking, those are showing
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 1 weekly trends in Lason's work, right?

 2      A.  That's correct.

 3      Q.  So the first, that is to say, the upper left

 4 graph, shows a general decline in Lason non-keyable

 5 receipts, right?

 6      A.  Yes.

 7      Q.  Do you know why that was?

 8      A.  No, I don't.  Seems relatively flat from June

 9 through August.

10      Q.  A declining -- in the lower left, the

11 declining trend in correspondence receipts, weekly

12 correspondence receipts?

13      A.  Yes.

14      Q.  What's the difference between -- strike that.

15          So the upper one, the top one on the left is

16 PacifiCare non-keyable receipts, and the bottom one is

17 the REVA correspondence receipts; is that right?

18      A.  That's correct.

19      Q.  Then upper right, you show a decline in the

20 number of un-keyable documents that have been in the

21 queue more than three days?

22      A.  That's right.

23      THE COURT:  The dates are unreadable.

24      THE WITNESS:  You can just make out the month.

25      THE COURT:  The first month looks like "5" and the
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 1 last months look like "8."  Is that it?

 2      MR. STRUMWASSER:  Actually, isn't the first

 3 month "4"?

 4      THE COURT:  Not on that one.  Actually, the first

 5 one looks like "5/12/08."

 6      MR. STRUMWASSER:  Q.  Then the middle graph,

 7 "Lason Front End TAT in 3 Days."  This is the

 8 percentage that were -- you tell me, what's the

 9 vertical axis?

10      A.  Is the percentage of documents delivered

11 from RMO date to a PacifiCare-accessible queue within

12 three days.

13      Q.  So it starts out at 40 percent.  Then it drops

14 to zero; is that right?

15      A.  Looks like that.  I wasn't involved during

16 that time period.

17      Q.  Then it jumps up over 60 percent, right?

18      A.  Right.

19      Q.  And is fluctuating in the below 40 to above 60

20 range, right, until the first vertical dotted line?

21      A.  That's correct.

22      Q.  What are the two vertical dotted lines in this

23 graph?

24      A.  Those represent process shifts, where we

25 recalculate the mean based on the change in process or
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 1 a change in performance.

 2      Q.  Do you know which it was in this case?

 3      A.  During the February to May, there were some --

 4 there was a greater level of focus on this process.

 5 That's right about when I was reengaged in the project.

 6 We started measuring and communicating, and that

 7 resulted in some performance improvement.

 8      Q.  You know that -- as a black belt, you would be

 9 able to confirm that there was a discontinuity in the

10 lines on the days of the two vertical dotted lines,

11 right?

12      A.  I'm not sure I'm familiar with the

13 "discontinuity" reference.

14      Q.  Okay.  Never mind.

15          Then there was a second process change that

16 got you all the way up over 80 percent, for the most

17 part, right?

18      A.  That was the reduction of the doc type change.

19      Q.  That was the simplification --

20      A.  Simplification, that's correct.

21      Q.  -- of the codes.  Okay.

22          But other than your heralded arrival, can you

23 identify what caused -- what came between two dotted

24 lines?

25      A.  That was a period that there was more
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 1 intensive management and reporting.

 2      Q.  Your heralded arrival?  That was your

 3 management, right?

 4      A.  It coincided with my arrival on the project.

 5      Q.  The third from the top shows "DocDNA imagery,"

 6 and I just can't read what the four data lines are.

 7 Can you tell us what they are, starting with the one

 8 that starts above 5,000?

 9      A.  Yes.  That would be an upper control limit.

10 Then you have a mean line in the middle, the horizontal

11 line, so to speak, with the one change.  Then you have

12 a lower control limit.

13      Q.  Are control limits goals?  Is that what you

14 mean by "control limits"?

15      A.  Control limits are essentially a measure of

16 the variability of the process.  It's calculated based

17 on three standard deviations from the mean.

18      Q.  Three standard deviations from the mean.  Got

19 it.

20          So that the actual observed size of the DocDNA

21 inventory is shown in the line with the circles for

22 data points, right?

23      A.  Yes, that's correct.

24      Q.  What can you tell us about the date range for

25 this?
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 1      A.  It was not formatted very nicely.  It's using

 2 system dates.  I'm not sure can I interpret that.  I

 3 assume it's the same general time period.

 4      Q.  So those are four- or five-digit integers?  Is

 5 that what that is?  I can't read anything.

 6      THE COURT:  39515 is the first one.

 7      MR. STRUMWASSER:  Q.  So that's like an Excel date

 8 unformatted, right?

 9      A.  That's correct.

10      Q.  And we don't have the whole graph of the fifth

11 one, right?

12      A.  It continues on the next page.

13      Q.  Oh, yes, we do.  Right.  You just have to do a

14 little arts-and-crafts project here.

15      A.  What I do notice is that it drops down to zero

16 over 30 days within the last six weeks.

17      Q.  Okay.  And then the "Percentage of total REVA

18 reroutes."  REVA reroutes are documents that have to be

19 moved from one REVA queue to another?

20      A.  From a non-REVA to a REVA doc type.

21      Q.  So those were documents that were initially

22 not recognized as REVA documents but were subsequently

23 moved into REVA?

24      A.  That's correct.

25      Q.  And the vertical axis is "Percent."



3610

 1 Percentage of what?

 2      A.  Percentage of total REVA receipts.

 3      Q.  So, like that first data point, about two and

 4 a half percent of the REVA receipts that week were

 5 things that had to be rerouted?

 6      A.  That's correct.

 7      Q.  The next page, 9197, is any of this page PPO

 8 business?

 9      A.  This is our keyable process.  So I assume it

10 does include PPO as well as HMO.

11      Q.  The bottom block, "Pre-processing Queue (CE),"

12 is that what it says?

13      A.  Yeah, that appears to be Claims Exchange.

14      Q.  So those would be the RIMS documents, right?

15      A.  That's correct.

16      Q.  Then very last page of the exhibit, 9200.

17          So this is three of the same graphs we saw on

18 Page 9195 but for keyable as opposed to non-keyable?

19      A.  That's correct.

20      Q.  Let's go back to Exhibit 342 now in your

21 binder.  We were in the first row, "Lason reporting."

22 And in the second column, the last sentence,

23 "Batches" -- or partial sentence, "Batches not fully

24 processed, not identified quickly," do you see that?

25      A.  I do see that.



3611

 1      Q.  What are "batches"?

 2      A.  I'm not familiar with the term in this

 3 context.

 4      Q.  It's not "bundles," right?

 5      A.  No.  Bundles are different.

 6      Q.  So can you make anything of that sentence?

 7      A.  No, I'm sorry.  I can't.

 8      Q.  Under "Q4 goals," "Daily reporting to be

 9 implemented 10/15/07," do you see that?

10      A.  Yes, I do.

11      Q.  Are you familiar with what daily reporting was

12 to be implemented?

13      A.  I believe that's the unprocessed report.

14      Q.  Was that one of the things that was your

15 responsibility?

16      A.  That was in place before I became involved in

17 the project again.

18      Q.  So by the time of this document, had it

19 already been implemented?

20      A.  What's the --

21      THE COURT:  October 9th, 2007.

22      THE WITNESS:  I don't have awareness of that.

23      MR. STRUMWASSER:  Q.  But you do know that by 2008

24 it was implemented?

25      A.  Yes.
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 1      Q.  The second area, "Lason paper claims" -- are

 2 you with me?

 3      A.  Yes.

 4      Q.  "Inaccurate policy/procedure is causing Lason

 5 to key units on super bills incorrectly (decimal placed

 6 inappropriately)," do you know what that refers to?

 7      A.  No.  I hadn't heard about it until earlier

 8 today.

 9      Q.  Do you agree with my reading of it, that it

10 indicated that, for some of these super bills, the

11 decimal point was being put in the wrong place?

12      A.  That's how I read it as well.

13      Q.  And do you read it also to say that about

14 7,000 claims were impacted?

15      A.  That appears to be the case, although a small

16 fraction of that would be relevant to California PPO.

17      Q.  Says, "More robust reporting is pending."  Do

18 you know what that refers to?

19      A.  No, I don't.

20      Q.  Are these documents within your jurisdiction,

21 "Lason paper claims"?

22      A.  No, they're not.

23      Q.  Whose are they?

24      A.  Falls under vendor management.

25      Q.  Well, the contract falls under vendor



3613

 1 management, the Lason contract, right?

 2      A.  They also provide management oversight to the

 3 mailroom processes.

 4      Q.  Who is the business user for this -- for Lason

 5 paper claims?

 6      A.  Pat Fitzgerald.

 7      Q.  His title or his job?

 8      A.  She is the director of vendor management.

 9      Q.  "Area," "DocDNA queues," "inventory

10 management," do you see that?

11      A.  Yes, I do.

12      Q.  Is that within your jurisdiction?

13      A.  Yes.

14      Q.  "Continue to experience inappropriate aging of

15 documents, lack of turnaround reporting," do you see

16 that?

17      A.  Yes.

18      Q.  Are you familiar with what that refers to?

19      A.  Yes, I am.

20      Q.  What is it?

21      A.  There was no central responsibility for

22 monitoring overall queue volume until we implemented

23 that during the part of the 2008 project.

24      Q.  The next column says that you were down to

25 four problematic queues, two with large aged
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 1 inventories.  Do you know which queues those four were?

 2      A.  My recollection was that the worst one was a

 3 Secure Horizons member service queue.

 4      Q.  What else?

 5      A.  I believe there was also problems with our

 6 prescription solutions queue.

 7      Q.  Those are the only ones you remember?

 8      A.  That's right.

 9      Q.  So as of this document, turnaround time had

10 not been -- turnaround time reporting had not been

11 defined; is that right?  I'm reading from the fourth

12 column.

13      A.  I would dispute that.  We had reporting

14 available.  It did show, of receipts, how many came in

15 already aged.  So an individual user would be able to

16 see that and be able to interpret their results.

17          What this likely refers to is something at a

18 global level.

19      Q.  What do you mean by "something at a global

20 level"?

21      A.  Looking at all queues as a single inventory

22 number.

23      Q.  You mean not just DocDNA but also REVA and

24 other queues?

25      A.  This is specifically referring to the non-REVA
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 1 queues.

 2      Q.  So what global number is not available to the

 3 author of this document?

 4      A.  Well, you have a total inventory number.  And

 5 you have a percentage of it that is aged.  What I don't

 6 believe they had defined was, of that aged number, how

 7 many had only recently been rerouted.

 8          So it would, at the beginning, look as though

 9 a team was not working their inventory, their aged

10 inventory.  But it may turn out they only just received

11 it.  So that is hard to quantify in a single number.

12      Q.  The parenthetical here, "(Complex because

13 documents move from DocDNA queue to other queues)," do

14 you know what that refers to?

15      A.  I believe that's what I was just trying to

16 explain, that, because documents move, it's difficult

17 to report a status of how long it's been in a queue.

18      Q.  It wasn't difficult to report how long it was

19 in a queue, but I gather what you're saying is it was

20 difficult to understand how long it had been in the

21 system; is that right?

22      A.  No.  We had that number.  It's perhaps the

23 churn, so to speak, of if a department had 100

24 documents in inventory and 40 of them were aged, it

25 would be difficult to show that they only received 35
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 1 of them within that last couple days.

 2      Q.  So you had company-wide aging, but you didn't

 3 have queue aging; is that right?

 4      A.  We did at a queue level, but to get at a

 5 global number to represent that was difficult.

 6      Q.  And that was eventually solved, right?

 7      A.  Yes, by working down the queues.

 8      Q.  But was the reporting problem solved?

 9      A.  Essentially, without any inventory over 30

10 days or reducing the inventory over 10 days, it became

11 a non-issue.

12      Q.  Now, the next row, I don't know whose copies

13 do and do not have a legible first column.  But I read

14 the first column to say, "Lason secondary documents

15 indexing and routing to DocDNA queues."  Can you

16 confirm that?

17      A.  That's what I see.

18      Q.  Okay.  And says that there are 9,000 secondary

19 documents requiring indexing by Lason for proper

20 matching to claims.  Do you see that?

21      A.  Yes.

22      Q.  This is the same 9,000-plus documents not

23 properly indexed in Mexico, right?

24      A.  That's my understanding, although a small

25 percentage of those would be related to California PPO.
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 1      Q.  Your understanding is that the Mexico

 2 documents included HMO?

 3      A.  I can't say that for sure it's clear to me

 4 what lines of business they are.  Most of the

 5 conversations we've been having have been discussing

 6 full mail receipts.

 7      Q.  Let's take a look at Exhibit 365, which we

 8 introduced today.  Could you turn, please, to

 9 PAC 0276872.  In the "Background" paragraph, second

10 sentence.

11      A.  I stand corrected.

12      Q.  Okay.  Those were PPO claims, right?

13      A.  That's correct.

14      Q.  The second sentence in this cell says, "Also

15 PHS imaging has size limitations, certain Lason files

16 are rejected."

17          Is that the large-documents-Lason issue that

18 we talked about earlier?

19      A.  No.  This is the issue related to an image not

20 making it from DocDNA to our FileNET servers.  So we

21 needed to give our examiners access to DocDNA.  We

22 discussed it a week ago.

23      Q.  The phrase says, "PHS imaging has size

24 limitations."  What does that mean?

25      A.  You referenced "bundles" a few minutes ago.
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 1 Bundles are collections of image documents that are

 2 submitted to imaging for committal to our imaging

 3 system.  There are some document count and file size

 4 limitations that it can't accommodate, files that are

 5 too large.

 6      Q.  Specifically, at that point, PHS imaging had a

 7 page capacity of 999 pages, right?

 8      A.  That is a different issue, if I understand

 9 correctly.  One is related to the size of a bundle.

10 The other is related to the size of a specific image.

11      Q.  A specific what?

12      A.  Image itself, one document.

13      Q.  Is that the way you talk about an image is a

14 document, not a page?

15      A.  Yes.

16      Q.  So when it says, "PHS imaging has page

17 capacity of 999 pages," is that DocDNA that has that

18 limit?

19      A.  No, that's our imaging FileNET system.

20      Q.  That's FileNET again?

21      A.  That's correct.

22      Q.  And it says that "Lason files" -- those are

23 files coming out of DocDNA; am I right?

24      A.  (Nods affirmatively)

25      Q.  -- "are truncated and balance is never sent"?
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 1      A.  That's what it says.  I can't confirm that --

 2 my understanding of that particular issue.

 3      Q.  You never heard that problem before you saw

 4 this document?

 5      A.  What I can't confirm is the balance never

 6 being sent.  My understanding is that there was a page

 7 indicating that there were further pages and that they

 8 would need to pull from hardcopy storage if they needed

 9 that document.

10      Q.  Okay.  And as I understand the work-around for

11 you in October of 2007 -- that is to say, the

12 work-around for the company --

13      A.  Mm-hmm.

14      Q.  -- was to give examiners access to DocDNA,

15 right?

16      A.  The work-around for the size limitation of the

17 bundle would have resolved that.  It would have

18 resolved the business process issue of them not being

19 able to see an image.  And we had done that, actually,

20 in 2006.  So they had that access at that point.

21      Q.  Well, they had access, but isn't it true that,

22 as of this document in 2007, they couldn't search

23 DocDNA?

24      A.  I think that's a different issue.  We would be

25 able to search DocDNA by the DCN or document control
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 1 number because they had a REVA request that would

 2 indicate the document control number.  They couldn't

 3 find it in FileNET, so they would go look in DocDNA.

 4      Q.  So what was the problem for which the lack of

 5 a search functionality was a problem in the last row of

 6 this?

 7      A.  That was to try and perform a general search

 8 on documents that are in inventory based on the

 9 member ID or a claim number, not the specific DCN.

10      Q.  So if you're a claim examiner -- this would be

11 a REVA claim examiner; is that right?

12      A.  It could be just a production claim examiner.

13      Q.  So you're a claim examiner, and you start

14 looking at a document that has -- and you get to Page

15 999, and looks like the story isn't over, but there's

16 nothing left in FileNET, right?  That would be how the

17 problem would present itself, right?

18      A.  I'm reading that there's three or four

19 different things that are independent going on here.

20      Q.  So there were several reasons why you might

21 not get the full picture out of FileNET right?

22      A.  Yes.

23      Q.  So you needed access to DocDNA, right?

24      A.  That's correct.

25      Q.  If you knew what the DCN was, you're saying
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 1 that, in 2008, you could -- 2007 rather, you could

 2 retrieve the image from DocDNA using the DCN, right?

 3      A.  That's correct.

 4      Q.  But if you didn't have the DCN but you had,

 5 let's say, a member number or a claim number, then you

 6 could not obtain that information out of DocDNA, right?

 7      A.  That's correct.

 8      Q.  So when it says on the bottom row there,

 9 "Matching documents not systemic [sic] to identifiers,"

10 what does that sentence fragment of breathless prose

11 say?

12      MS. EVANS:  I think it's systematic to

13 identifiers.

14      MR. STRUMWASSER:  Q.  Yes, "...not systematic to

15 identifiers"?

16      A.  I'm not exactly sure.

17      Q.  What are identifiers?

18      A.  A member number or claim number.

19      Q.  That's it.  It's well understood that's what

20 an identifier is.  So is this that same point that we

21 just made that, if you don't have the member number or

22 the claim number, you can't do a match in DocDNA at

23 this point?

24      A.  That's my read of it.

25      MR. STRUMWASSER:  370?
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 1      THE COURT:  370.

 2      MR. STRUMWASSER:  A really big document.

 3 PAC 0348572, "PacifiCare Commercial" -- "Business

 4 Planning and Integration Commercial Advisory Council

 5 Meeting," dated November 13, 2007.

 6      THE COURT:  I'll mark that as Exhibit 370 with the

 7 November 13th, 2007 date on it.

 8          (CDI's Exhibit 370 marked for

 9          identification)

10      THE COURT:  I assume you want to review it for

11 confidentiality?

12      MS. EVANS:  Yes.  Thank you, your Honor.

13      MR. STRUMWASSER:  I'll tell you, after we speak

14 briefly about the title page, I'm going ask you to jump

15 to 48617.

16      THE WITNESS:  Okay.

17      MR. STRUMWASSER:  Q.  So we have here the same

18 species of document as Exhibit 342 but about five weeks

19 later?

20      A.  That's what it appears.

21      Q.  So if we now jump to Page 8617, we have the

22 corresponding page of the one we were just talking

23 about in 342.  RMO mail handling is now identified as

24 belonging to Mr. Fitzgerald [sic], whom we identified

25 before.  And his second bullet is, "Improve member
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 1 eligibility match."  What does that refer to?

 2      A.  Earlier we were talking about a reason why

 3 claims might reject.  And that was because of a failure

 4 to match the member.

 5      Q.  And we were talking about how 18 percent had

 6 to be changed in the queues because of eligibility,

 7 incorrect determination of eligibility?

 8      A.  No, that was related to our REVA rework

 9 system.

10      Q.  So it's the same problem but in a different

11 system?

12      A.  This actually -- they're physically looking up

13 the member, unable to find it.

14      Q.  What was done about it?

15      A.  They implemented a system called FE Train in

16 the region process that would provide broader

17 eligibility recognition, including legacy United

18 platforms so that a claim could be redirected to the

19 proper scanning process.

20      Q.  We have FE Train referred to in the fourth

21 column.  Who's being trained in FE Train?

22      A.  This is the Lason keying process that, after a

23 claim is identified for potential reject, it would go

24 to a queue for folks to do FE Train lookups.  So it was

25 Lason being trained -- being provided access to and
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 1 trained on the use of FE Train.

 2      Q.  Fourth bullet, "Incorrect anesthesia units,"

 3 what's the issue here?

 4      A.  I'm not familiar with that issue.

 5      Q.  There's a reference in the last column of this

 6 row to, "Create unprocessed document report by control

 7 number by 12/31/07."

 8          So am I right that, at the time of this

 9 document, you were not getting a report identifying by

10 control number all the unprocessed documents?

11      A.  I would assume that's the case.

12      Q.  In the "Data Entry Quality," the first bullet

13 in "Objectives/Concerns," "Document received date

14 accuracy, errors when there are multiple dates," what's

15 that about?

16      A.  I am not too familiar with the keyable claim

17 quality initiatives that were going on during this

18 time.  I do know that, if there are multiple date

19 stamps on a claim, it can be an option for somebody to

20 choose the wrong date.

21      Q.  In principle, that's something that ought to

22 be resolved through the processes that are given to

23 Lason, right?

24      A.  Yes.

25      Q.  "Multiple claims scanned as a single claim,"
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 1 what's the problem?

 2          (Mr. McDonald left the courtroom)

 3      THE WITNESS:  I'm not familiar with this issue.

 4      MR. STRUMWASSER:  Q.  In the area

 5 "Pre-processing," is this pre-processing for Claims

 6 Exchange?

 7      A.  It is not clear.  Some of the functions

 8 referred to here are HMO functions, but it's not

 9 specific.

10      Q.  And for the "Area," "DocDNA" at the bottom,

11 interestingly, there's nobody identified as the owner

12 on November 13th, 2007.  Do you know why that is?

13      A.  No, I don't.

14      Q.  Was this during the period in which people

15 were angling to get you back into it?

16      MS. EVANS:  Objection, argumentative.

17      THE COURT:  Sustained.

18      MR. STRUMWASSER:  Q.  Were you being discussed --

19 were you aware of discussions about assigning you to

20 this topic at that time?

21      A.  Not at this time.

22      Q.  Do you know who was in charge of DocDNA in

23 November of 2007 on the United side?

24      A.  It was administered by a team called REVA

25 Support that had previously reported to me.  They were
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 1 aligned with a team called "Leveraging Technology."

 2      Q.  That's Ms. Lookman?

 3      A.  Ms. Lookman was also on that team.

 4      Q.  Who was the head of that team?

 5      A.  I'm not sure at that time.

 6      Q.  Was Mr. Moore involved?

 7      A.  No, he was not.

 8      Q.  "Objectives/Concern," first bullet, "Inventory

 9 management:  Quantity and age unacceptable at

10 April '08."

11          Would you agree it's unlikely that "April '08"

12 is correct?

13      A.  Yes, I would.

14      Q.  Probably April '07?

15      A.  That's how I would read it.

16      Q.  Do you know what quantity and aging of

17 documents they are referring to?

18      A.  I believe they're referring to quantity and

19 aging of documents in DocDNA.

20      Q.  So the takeaway from that first bullet is that

21 an unacceptably high number of documents are remaining

22 too long in DocDNA queues; is that right?

23      A.  That's how I read it.

24      Q.  "Routing rules unclear and contribute to

25 multiple queue shuffle and aging," do you see that?
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 1      A.  Was there a question?

 2      Q.  Did you see that?

 3      A.  Yes.

 4      Q.  Do you agree that, at that time of this

 5 document, the routing rules were unclear?

 6      A.  I would agree that we found that they were

 7 very complex.

 8      Q.  You understand "complex" to be identical to

 9 "unclear"?

10      A.  No.  I would submit that they were extremely

11 clear but very detailed.

12      Q.  Would you then conclude this bullet by saying

13 the routing rules are complex and contribute to

14 multiple queue shuffle and aging?

15      A.  Yeah, I would agree with that.

16      Q.  What is "queue shuffle"?

17      A.  The rerouting that we've been discussing

18 earlier.

19      Q.  Would you agree that, at the time of the -- of

20 this document, that reporting about DocDNA was

21 inadequate?

22      A.  Yes.

23      Q.  Under "Accomplishments:  Inventory at 6,000 on

24 11/08."  So that means that there were 6,000 documents

25 in DocDNA queues on 11/8?
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 1      A.  That's how I read it.

 2      Q.  And the goal was 2,000, right?

 3      A.  Yes.

 4      Q.  And that was better than April.

 5          Then it says, "Routing rules for 50 percent of

 6 queues, 85 percent of volume have been validated."  So

 7 the queues they're referring to, half of the queues,

 8 but the queues that had 85 percent of the volume of

 9 business, of documents, had been validated, right?

10      A.  That's my understanding.

11      Q.  What does "validated" mean in this sense?

12      A.  It means that they went to the business owners

13 of those queues to ensure that there was a common

14 understanding of the types of documents that belonged

15 within that queue.

16      Q.  Had that not been done before 2007?

17      A.  It had been done, but they wanted to

18 revalidate.

19      Q.  That revalidation resulted in some changes?

20      A.  It resulted in some clarifications on the

21 coding or the routing or doc typing rules.

22      Q.  And to changes in the categories?

23      A.  I'm not familiar with any specific changes.

24      Q.  So this did not contribute to the simple --

25 the reduction in the number of doc types?
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 1      A.  No.

 2      Q.  Did that come later or earlier?

 3      A.  That came later.

 4      Q.  Then the other 50 percent had not yet been

 5 validated as of this document?  Is that how you read

 6 that?

 7      A.  That's how I read it.

 8      Q.  Then under "Objectives/Concerns" -- strike

 9 that.  We've already talked about that.

10      MR. STRUMWASSER:  We can do another document, or

11 if you want to stop now, that's okay.

12      THE COURT:  You want to return at 1:30?

13      MR. STRUMWASSER:  That would be fine.

14          (Whereupon, the luncheon recess was

15           taken at 11:51 o'clock a.m.)

16

17
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23

24
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 1                    AFTERNOON SESSION

 2          (Whereupon, the appearance of all

 3          parties having been duly noted for

 4          the record, the proceedings

 5          resumed at 1:33 o'clock p.m.)

 6                        ---o0o---

 7      THE COURT:  All right.  We'll go back on the

 8 record.

 9      MR. STRUMWASSER:  Thank you, your Honor.

10        DIRECT EXAMINATION BY MR. STRUMWASSER (resumed)

11      MR. STRUMWASSER:  I'd like to have marked two

12 exhibits all at once.  The first, PAC 0144008, is a

13 document -- spreadsheet entitled "PHS Issue List -

14 Lason Summit Meeting" dated 9/19/2007.

15          Shall that be 371, your Honor?

16      THE COURT:  Yes.

17      MR. STRUMWASSER:  372 looks the same, has the same

18 title, but is 10/15/07 and PAC 0144022.

19      THE COURT:  Okay.

20          (CDI's Exhibits 371 and 372 marked for

21           identification)

22      MR. STRUMWASSER:  Q.  And Mr. Murray, you've had a

23 chance to look at these?

24      A.  Yes.

25      Q.  Let's look at 371.
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 1      THE COURT:  You didn't give me 372.  Oh, they're

 2 stuck together.  Okay.  What about the confidential?

 3 You want to look at it?

 4      MS. EVANS:  Yes, your Honor.

 5      THE COURT:  Okay.

 6      MR. STRUMWASSER:  Q.  With respect to 371,

 7 Mr. Murray, well, first of all, are you familiar with

 8 371?

 9      A.  No.

10      Q.  To the best of your knowledge, you've never

11 seen it before?

12      A.  No, I haven't.

13      Q.  Are you able to infer anything?  Do you know

14 what it's about?

15      MS. EVANS:  Objection, calls for speculation.

16      MR. STRUMWASSER:  The question is whether he can

17 tell from the content what it is.

18      THE COURT:  Can you?

19      THE WITNESS:  I'm familiar with many of the

20 subjects.

21      MR. STRUMWASSER:  Q.  So in Column B, we have a

22 list of -- description of issues/action items, right?

23 And those are all action items that are known to you to

24 have been an issue with regard to the Lason topic in

25 September of 2007?
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 1      A.  That's correct.

 2      Q.  With respect to 2008, have you seen this one

 3 before?

 4      MS. EVANS:  Objection, vague.

 5      MR. STRUMWASSER:  Excuse me.

 6      Q.  372, have you seen this one before?

 7      THE COURT:  The 10/15/07 one?

 8      MR. STRUMWASSER:  That's right, your Honor.  Thank

 9 you.

10      THE WITNESS:  I don't recall seeing any versions

11 of either of these documents.

12      MR. STRUMWASSER:  Q.  Again, the action items are

13 documents that you recognize from the Lason issues?

14      A.  Yes.

15      Q.  Do you have Exhibit 365 still in front of you?

16      A.  Yes.  Thank you.

17      Q.  Let's turn to Page 870.  The topic here is

18 preprocessing, right?  And feel free to pause if you

19 want to --

20      A.  Yes.  Just a moment.

21      Q.  Sure.

22      A.  Okay.

23      Q.  So the topic here is preprocessing, right?

24      A.  That's correct.

25      Q.  For purposes of the PPO business, that's a
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 1 function that goes into Claims Exchange; is that right?

 2      A.  Yes, it is.

 3      Q.  Now, am I reading this right, in October of

 4 2007, Claims Exchange had 74,076 documents that had a

 5 no-match condition?

 6      A.  Yeah, that would be the receipts during the

 7 month.

 8      Q.  In which either the provider or eligibility --

 9 well, strike that.

10          We have "Provider, Eligibility, Code."  Those

11 are the things that -- one or more of those led to the

12 no-match condition?

13      A.  That's my understanding.

14      Q.  I understand what a provider and eligibility

15 is.  What's the code?

16      A.  I don't have any knowledge about that

17 particular function.

18      Q.  A little bit further down, third from the

19 bottom.  The largest volume of the Claims Exchange

20 mailboxes are for eligibility errors?  Is that -- do

21 you see that?

22      A.  Yes.

23      Q.  That would be 38,826 documents in October for

24 which the member did not match up with the plan that

25 was attributed to him or her in the record?
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 1      MS. EVANS:  Objection, calls for speculation.

 2      THE COURT:  If you know.

 3      THE WITNESS:  My understanding is that there is

 4 typically an eligibility matching queue within any

 5 claim system.

 6      MR. STRUMWASSER:  Q.  And that is to match the

 7 member to the appropriate plan, right?

 8      A.  If the system is unable to do so on its own,

 9 then there would be a person to try and help out.

10      Q.  Then below that, "Provider Errors," would that

11 be an inability to find the provider in the database?

12      A.  That's correct.

13      Q.  Now, we looked at the October 18th, 2000- --

14 we talked about the October 18th, 2000- Lason summit?

15      THE COURT:  2000- what?

16      MR. STRUMWASSER:  2007.

17      THE WITNESS:  Yes.

18      MR. STRUMWASSER:  Q.  Were there weekly Lason PHS

19 meetings after the Lason summit?

20      A.  I was familiar with the weekly Lason meeting

21 that was led by Mike Nakashoji during the late 2007

22 time frame.  I'm not sure how that was in relation to

23 the Lason summit specifically.

24      Q.  Did you attend any of those?

25      A.  No, I didn't.
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 1      Q.  Did you receive documentation about them

 2 afterwards?

 3      A.  No, not specifically.

 4      Q.  Are those meetings still going on today?

 5      A.  I'm not sure.

 6      Q.  But if they were, you weren't attending them?

 7      A.  That's correct.

 8      Q.  Do you remember a meeting in March of 2008

 9 that was designated "PHS Lason Front End Deep Dive?

10      A.  Yes, I do.

11      Q.  What was "front end," for purposes of that

12 meeting?

13      A.  It included all of the processes related to

14 mail handling and delivering claims or non-keyable

15 correspondence to PacifiCare queues.

16      Q.  What's a deep dive?

17      A.  This meeting was led by a master black belt

18 with the intention of going into an extreme amount of

19 detail about the Lason existing process with all of the

20 parties represented.  So folks were flown in from India

21 and from all over the country to have a face-to-face

22 meeting.

23      MR. STRUMWASSER:  373?

24      THE COURT:  373.

25      MR. STRUMWASSER:  373, please, your Honor.  An
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 1 e-mail is on the first page from Mr. Parsons dated

 2 February 29, 2008, PAC 0130559.

 3      THE COURT:  All right.  E-mail with a front page

 4 of February 29, 2008 is Exhibit 373.

 5          (CDI's Exhibit 373 marked for

 6           identification)

 7      THE WITNESS:  Okay.

 8      MR. STRUMWASSER:  Q.  First of all, who is Dick

 9 McMullen?

10      A.  At the time, that was the lead black belt I

11 reported to.

12      Q.  This was a three-day on-site meeting, right?

13      A.  That's correct.

14      Q.  In the last paragraph of the e-mail, there's a

15 note that 100 percent daily attendance is required?

16      A.  Yes.

17      Q.  Was that extraordinary in your experience at

18 United?

19      A.  No, that would be typical for one of these

20 types of events.

21      Q.  For a deep dive?

22      A.  Yes, that's correct.

23      Q.  Is it fair to say that the convening of this

24 deep-dive three-day conference reflected serious

25 dissatisfaction with Lason's performance?
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 1      A.  I would say that it was a recognition of a

 2 process that needed to be improved and they wanted to

 3 bring all of the people together to try and make that

 4 happen.

 5      Q.  Is it unfair to say there was serious

 6 dissatisfaction with Lason's performance?

 7      A.  I think it's fair to say that the process

 8 performance was not meeting business expectations.

 9      Q.  Is that other than serious dissatisfaction?  I

10 really would like an answer to the question.  Was there

11 serious dissatisfaction with Lason's performance?

12      MS. EVANS:  Objection, asked and answered.

13      THE COURT:  Overruled.

14      THE WITNESS:  I think purpose of this meeting was

15 to gather information for all the parties that were

16 involved in the process.

17      THE COURT:  Okay.  So you need to listen to the

18 question and answer the question that was asked.

19          Could you read it back, please.

20          (Record read)

21      THE WITNESS:  I think that's fair to say.

22      MR. STRUMWASSER:  Q.  Mr. Parsons writes that the

23 purpose of these meetings is to develop detailed

24 process flows for the end-to-end cycling of

25 correspondence from RMO receipt to production queue.
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 1          "RMO" is the regional mail operation.  So this

 2 was -- by "end-to-end," we're talking about from in the

 3 door at PacifiCare into the production queue, right?

 4      A.  That's correct.

 5      Q.  A production queue, would that be REVA or

 6 would it be File Exchange or CE?  What are the

 7 production queues for this purpose?

 8      A.  For new day claims, it would be our

 9 preprocessing queues or Claims Exchange.  For

10 correspondence it would be REVA or DocDNA queues.

11      Q.  Before these meetings, the deep dive meetings,

12 were there no detailed process flows?

13      A.  I am aware of some process flows that existed.

14      Q.  But this deep dive meeting was called because

15 they were deemed to be inadequate; is that fair?

16      A.  This was called to get all of the parties in

17 the process a basic understanding of the overall

18 process.  Each party may have had a limited exposure to

19 the entire process.

20      Q.  So this was really just an informational

21 meeting to give people an understanding?  Is that your

22 testimony?

23      A.  Yes.  A value stream mapping exercise, which

24 is indicated here, is really to map out the process and

25 understand areas of potential waste in the process.
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 1      Q.  See, I read the third sentence to say, "As a

 2 reminder, the purpose/objective of these sessions is to

 3 develop detailed process flows."

 4          That isn't merely to describe what the

 5 existing process flows are, is it?

 6      A.  I believe that they wanted to go into more

 7 detail than what they currently had on hand.

 8      Q.  They wanted detailed process flows that went

 9 into more detail; is that right?

10      A.  They wanted to get an end-to-end map of the

11 entire process.

12      Q.  That did not exist before this meeting?

13      A.  Not in the capacity that they were comfortable

14 with.

15      Q.  Were you responsible for developing any part

16 of these process flows?

17      A.  Yes, I was.

18      Q.  Which ones?  And let's just -- yeah, without

19 reference to the documents, do you recall which ones

20 you were responsible for?

21      A.  I'm sorry.  I thought your question was a

22 general one about in the past.  You mean specific to

23 this --

24      Q.  That's a good question, actually.  How about

25 in the past, were you responsible for any of the
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 1 process flows that were being discussed?

 2      A.  Yes.

 3      Q.  Which ones?

 4      A.  I had developed some high-level process flows

 5 showing the entire process from receipt of mail to

 6 delivery of documents to the various queues.

 7      Q.  Were you responsible for developing any part

 8 of -- were you responsible for any part of the

 9 development of the detailed process flows that were

10 expected to come out of the deep dive?

11      A.  No, I wasn't.

12      Q.  Now let's look at the attachment to the

13 e-mail, Page 130560.  Can you tell what the date is of

14 this document?

15      A.  No, but I presume it's late February of 2008.

16      Q.  Is it your belief that this is the attachment

17 to the e-mail?

18      A.  There's no reference in the e-mail to the

19 attachment.  I see "VSM Charter Version 5."  This would

20 be a charter document.

21      Q.  So this appears to be the attachment?

22      A.  This appears to be one of the attachments.

23      Q.  And then in the "Problem Statement" -- take a

24 look at the "Problem Statement" box.  And I'm going to

25 simply ask you this question.  Is there anything in the
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 1 problem statement box with which you disagree today?

 2      A.  I think that's a concise description of the

 3 problems that we were dealing with.

 4      Q.  At that time?

 5      A.  That's correct.

 6      Q.  Because my question might have been ambiguous.

 7 I take it that you understood it as I intended it to

 8 mean -- "disagreed with" as a description of the

 9 conditions as of that time?

10      A.  That's correct.

11      Q.  On the second paragraph, the last sentence,

12 "Significant rerouting of documents occurs across REVA

13 and DocDNA or within" -- I'm sorry.  That's not the one

14 I'm looking for.

15          I'm interested in the first paragraph.  I'm

16 sorry.  "It is currently taking an average of 4.1 days

17 to route correspondence from the RMO receipt to the

18 production queue, either REVA or DocDNA."

19          My question is, I don't recall ever hearing of

20 DocDNA referred to as a production queue.  I thought

21 you had said that it was intended to be a temporary

22 repository.

23          Was DocDNA at this time a production queue?

24      A.  My understanding is that that reference is to

25 a queue that PacifiCare staff would have responsibility
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 1 for managing.

 2      Q.  In the fourth paragraph, there's a reference

 3 to "current P&Ps."  Is that processes and procedures?

 4      A.  Policies and procedures.

 5      Q.  Policies and procedures.  Thank you.

 6          I think we need the binder for Exhibit 226.

 7      THE COURT:  Can I have a minute to retrieve my

 8 water?

 9      MR. STRUMWASSER:  Of course.

10          (Recess taken)

11      THE COURT:  All right.  We'll go back on the

12 record.

13      MR. STRUMWASSER:  Your Honor, attention has been

14 directed to Exhibit 226 and in particular Page 636.

15      Q.  This is an organization chart for the

16 corrective action team; is that right?

17      A.  That's correct.

18      Q.  What is the steering committee, near the top

19 there?

20      A.  That would be a small team of senior

21 management that strives to keep themselves engaged with

22 all of the activities of all of the different sub

23 teams.

24      Q.  So would Mr. Smith, as ACME, report to the

25 steering committee?
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 1      A.  That would not be a functional reporting

 2 relationship, no.

 3      Q.  What is his relationship -- what would his

 4 relationship be, under this organization chart, to the

 5 steering committee?

 6      A.  This was essentially a team of folks that were

 7 brought together to address these corrective actions.

 8 So this is not necessarily a direct line reporting

 9 relationship chart, just a role definition chart.

10      Q.  So was Mr. Smith basically in charge of the

11 team?

12      A.  He was in charge of many of the functions that

13 were occurring within this team that were being

14 addressed.

15      Q.  I don't want to make a big deal of it.  We've

16 seen these kinds of charts before, and I'm looking for

17 an explanation of what it means -- what the

18 relationship is between the person in the box that, in

19 this case, is Mr. Smith and the committee above that

20 box.

21      MS. EVANS:  Objection, lacks foundation.

22      THE COURT:  If you know.

23      THE WITNESS:  I'm sorry.  I don't know.

24      MR. STRUMWASSER:  Q.  And Mr. Smith has the ACME

25 box.  What's ACME?
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 1      A.  ACME was a division within United that was

 2 responsible for commercial operations.

 3      Q.  Do you know what it stands for?

 4      A.  The name was changed quite some time ago, so

 5 I'm not recalling off the top of my head.

 6      Q.  So at the level below Mr. Smith, we have six

 7 boxes.  The one in the far left is "Lason DocDNA,"

 8 right?

 9      A.  That's correct.

10      Q.  Mr. Parsons is the owner of that function?

11      A.  He was the project resource assigned to

12 managing the process improvement efforts within that

13 function.

14      Q.  Did I hear you say that he was your direct

15 report?

16      A.  No, that's not correct.

17      Q.  What was your relationship to him?

18      A.  Only that I was the black belt assigned to the

19 project.

20      Q.  At that time, do you know what his job was,

21 his day job?

22      A.  I believe he was on the integration team in

23 terms of his day job.  But for a long period of time,

24 his primary focus was the front-end activities for

25 PacifiCare.
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 1      Q.  The Lason DocDNA relationship?

 2      A.  That's correct?

 3      Q.  You are listed here as a belt resource, right?

 4      A.  That's correct.

 5      Q.  Do you recall what your responsibilities were?

 6      A.  To charter and implement the process

 7 improvement project for the Lason DocDNA correspondence

 8 process.

 9      Q.  So you were responsible for the charter for

10 Lason DocDNA process?

11      A.  That's correct.

12      Q.  Let's flip to Page 651.  And I would just note

13 that 650 is a cover page introducing, as I understand

14 it, the Lason DocDNA --

15      A.  Yes.

16      Q.  -- part of the action.

17          So 651 we have here -- what would you call

18 this sheet?  This looks like a familiar template we've

19 seen before.

20      A.  We refer to these as four blocks.

21      Q.  Okay.  I want to talk -- ask you about the

22 "Key Issues, Risks, Dependencies" box, which, now that

23 I think about it, means there seems to be five boxes on

24 this.  And we learn from that that reporting resources

25 are minimal.  What reporting resources were we talking
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 1 about during this period as of 4/8/08?

 2      A.  I believe the team that was administering the

 3 DocDNA process was having trouble keeping up with all

 4 of the requests coming in to them.

 5      Q.  And "QA resources limited to ad hoc QA

 6 only" -- "QA" is quality assurance?

 7      A.  I'm not familiar with that particular bullet

 8 point.

 9      Q.  You are familiar with the abbreviation "QA,"

10 right?

11      A.  Yes, I am.

12      Q.  That is quality assurance?

13      A.  That's correct.

14      Q.  And the "Key Performance Indicators" box, we

15 have percentages of how often the performance

16 indicators were met or exceeded, is that right, by

17 month?

18      A.  This is the percentage of documents that made

19 it through the front end within three days.

20      Q.  Looks like it's about 50 percent over the

21 three-month period.

22      A.  Yes, that's correct.

23      Q.  "Key Items" -- "Key Action Items and

24 Milestones" box, on the right, those are the things

25 that were in process in order to improve the Lason
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 1 DocDNA process; is that right?

 2      A.  That's correct.

 3      Q.  The next page, 652, these are measures of how

 4 frequently the end-to-end processing is done within

 5 three days; is that right?

 6      A.  There are definite time spans listed here,

 7 but --

 8      Q.  Oh, I see, yeah.  So three days was the

 9 standard, right?

10      A.  That was established, yes.

11      Q.  So, for example, in March, it was

12 63 percent -- 66.3 percent, right?

13      A.  That's correct.

14      Q.  And 88.6 percent within five days, right?

15      A.  Yes.

16      Q.  And so on.  So just to make sure I'm reading

17 this right, in September of '07, Lason received 36,854

18 documents that needed to be routed either to DocDNA or

19 REVA?

20      A.  That's correct.

21      Q.  And of those 36,000, 18.6 percent were routed

22 within three days?

23      A.  That's right.

24      MR. STRUMWASSER:  I'd like to have marked as 374 a

25 document entitled "Corrective Action Meetings As Of
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 1 3/27/08," PAC 0566982.

 2      THE COURT:  All right.  Exhibit 374 has a date of

 3 3/27/08 at the top.

 4          (CDI's Exhibit 374 marked for

 5           identification)

 6      THE WITNESS:  Yes.

 7      MR. STRUMWASSER:  Q.  Do you recognize this

 8 document, Mr. Murray?

 9      A.  I'm not sure if I've seen it before, but I'm

10 familiar with the content.

11      Q.  What is this?

12      A.  This is a frequency chart of all of the

13 different corrective action projects and when they meet

14 to report back to the steering committee.

15      Q.  What were your responsibilities as a belt

16 resource/other attendee on the top row?

17      A.  I would attend the meeting and provide status

18 updates on the progress of the project.

19      Q.  How often did the meetings take place?  Oh, it

20 says.  I will withdraw that question.

21          You typically attended all of the meetings?

22      A.  Typically, yes.

23      Q.  Are these meetings still going on?

24      A.  No, I don't believe they are.

25      Q.  None of them?
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 1      A.  I can't speak to that.

 2      Q.  But you don't know of any of these that are

 3 continuing today?

 4      A.  Not that I'm aware of.

 5      Q.  Were you a member of the rework leadership

 6 committee?

 7      A.  That's not a team name that I'm familiar with.

 8      MR. STRUMWASSER:  Exhibit 375, your Honor,

 9 "Meeting Agenda and Notes, Rework Leadership Steering

10 Committee," PAC 0105431.

11      THE COURT:  Has a date at the top of August 15th,

12 2008.

13          (CDI's Exhibit 375 marked for

14           identification)

15      MR. STRUMWASSER:  Q.  Does this refresh your

16 recollection as to the rework leadership steering

17 committee?

18      A.  Yes, it does.

19      Q.  What was the purpose of this meeting -- excuse

20 me, this committee?

21      A.  This was a set of meetings intended to look at

22 different network contracting and provider setup

23 impacts to downstream claims rework.

24      Q.  Does this committee exist today?

25      A.  Not as titled here, but there is still
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 1 meetings covering different topics related to

 2 network-driven metrics.

 3      Q.  Do you know when these meetings started taking

 4 place?

 5      A.  My involvement began in summer 2008.

 6      Q.  And at that time -- go ahead.

 7      A.  And I believe I was added -- it seemed there

 8 were meetings prior, but I don't know how long they had

 9 been going on.

10      Q.  And the reference on 374 to -- strike that.

11          It says that you were working on root cause

12 analysis of late claim delivery; is that right?

13      A.  That's correct.

14      Q.  Did you ever render a written report or

15 anything to these folks?

16      A.  Yes.  The scope of my analysis was related to

17 provider matching queues and the work being done within

18 those queues to deliver new day claims into the

19 production area.

20      Q.  "Additional topics," Item No. 3 on the agenda,

21 a., 3.a, "From Sue: is it possible to understand if we

22 are truly requiring some new contract change to get a

23 match for 1 million clams" -- is that?

24      A.  No, that's not correct.

25      Q.  What is "1m"?
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 1      A.  "1m" is a status code within our NICE

 2 platform for claims that were unable to match provider.

 3      Q.  "...or is Lason not doing its job correctly."

 4 So which Sue is this, do you know?

 5      A.  That is Sue Berkel.

 6      Q.  And she's asking whether it is Lason's fault

 7 that you are unable to match these 1m claims?  Is that

 8 a fair characterization of the question?

 9      A.  That is the question, yes.

10      Q.  Do you know what the answer was?

11      A.  There was some potential to reduce the number

12 of claims that were not able to be linked to a

13 provider.  But there weren't significant changes in the

14 process.

15      Q.  Was it Lason's fault?  Strike that.

16          Was Lason doing its job correctly with respect

17 to these 1ms?

18      A.  Yes, it was.

19      Q.  You reported that back to Ms. Berkel?

20      A.  That's correct.

21      THE COURT:  Can I just quickly ask, is that how

22 you spell your name?

23      THE WITNESS:  Which one?

24      THE COURT:  On the line where it says

25 "participants"?
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 1      THE WITNESS:  Yes.

 2      MR. STRUMWASSER:  Off the record?

 3          (Discussion off the record)

 4      MR. STRUMWASSER:  376, your Honor?

 5      THE COURT:  It's "California Regulatory Update and

 6 Corrective Actions as of February 6, 2008."

 7      MR. STRUMWASSER:  And if I may add, PAC 0278228.

 8          (CDI's Exhibit 376 marked for

 9           identification)

10      THE WITNESS:  Okay.

11      MR. STRUMWASSER:  Q.  Do you recognize this

12 document, Mr. Murray?

13      A.  No, I don't.  No.

14      Q.  Were you aware that there was a California

15 regulatory update and corrective action -- well, strike

16 that.

17          Were you aware that there was a corrective

18 action plan for California regulatory matters during

19 this time?

20      A.  Not specifically.

21      Q.  Let's turn to Page 8232, if you would, please.

22 It's identified as a table regarding "Provider Dispute

23 Resolution DMHC and CDI."  Do you recognize just this

24 page?

25      A.  No, I don't.
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 1      Q.  You are identified as one of the black belts

 2 for provider dispute resolution.  Is that -- was that

 3 true in February of 2008?

 4      A.  I believe my name is on there because I have

 5 familiarity with REVA and its capabilities.  I was

 6 never asked to work on this particular project.

 7      Q.  Is it a breach of protocol to list somebody on

 8 a project without telling him or her?

 9      MS. EVANS:  Objection, calls for speculation.

10      THE COURT:  Well, I don't think it calls for

11 speculation, but I'm not sure what the purpose of the

12 question is.

13      MR. STRUMWASSER:  It's an unusual circumstance,

14 your Honor.  And I'm trying to determine whether the

15 issue is one of his recollection or of actual facts on

16 the ground.

17      THE COURT:  All right.  Why don't you ask that

18 question.

19      MR. STRUMWASSER:  Q.  I don't know another way to

20 ask it.  But it's not a major point.  Let me just move

21 on.

22          Were you on a broader rework issue during this

23 period?

24      A.  No, I wasn't.

25      Q.  Can you discern what REVA capabilities that
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 1 was referring to?

 2      A.  I believe the provider dispute team was trying

 3 to improve their REVA reporting, and I may have been

 4 asked for some assistance with that.

 5      Q.  So you are aware that there was a provider

 6 dispute resolution team?

 7      A.  There was a new director over provider

 8 disputes, and she was trying to get reports in place.

 9 So I would get questions from time to time to help

10 their reporting analyst.

11      Q.  Who was that?

12      A.  Beth Calvin.

13      Q.  C-A-L-V-I-N?

14      A.  That's correct.

15      Q.  Looking at the list of issues on the right

16 side of the page, do you remember being responsible for

17 any of those?

18      A.  No. 8, that would have been aligned with my

19 project related to front end routing.

20      Q.  Any others?

21      A.  No.

22      Q.  With respect to Item 8, the objective was to

23 reduce inventory and turnaround time; is that right?

24      A.  I can't say that what this is referring to is

25 what my involvement in the project was.  I just know
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 1 that I was involved in the distribution of documents to

 2 those PDR teams.  I believe the inventory and

 3 turnaround times they were dealing with were within

 4 their own -- that would have been out -- after my

 5 involvement in the process.

 6      Q.  Mr. Murray, back in 2006, when the transition

 7 to Lason was being contemplated, did you consider a

 8 slower implementation of the Lason DNA document routing

 9 function?

10      A.  Yes, I believe we did.

11      Q.  Did you consider phasing the automated routing

12 until Lason had a better understanding of PacifiCare?

13      A.  Yes, we did.

14      THE COURT:  377?

15      MR. STRUMWASSER:  Ask to have marked as 377 an

16 e-mail only, date of 5/19/06.

17          (CDI's Exhibit 377 marked for

18           identification)

19      THE COURT:  I forgot to ask about the confidential

20 designations on some of these.

21      MS. EVANS:  You know, we'd like to check, your

22 Honor, with respect I think to the last two.

23      THE COURT:  What about this one?

24      MS. EVANS:  You can remove it on this one, your

25 Honor.



3656

 1      THE COURT:  Okay.

 2      MR. STRUMWASSER:  Which one was that?

 3      MS. EVANS:  The one you just handed out, 377.

 4      THE COURT:  377 is an e-mail with a top date of

 5 May 19th, 2006.

 6      MR. STRUMWASSER:  Your Honor, just for record,

 7 we'd like to note that this is one of the documents

 8 that we did not have access to when Mr. Murray

 9 testified February 2.

10      Q.  Mr. Murray, do you recognize this document,

11 Exhibit 377?

12      A.  Yes, I do.

13      Q.  It concerns the second phase of the Lason

14 implementation in 2006, right?

15      A.  No, I believe it -- it is the first phase.

16      Q.  First phase.  And this would be the

17 correspondence handling phase?

18      A.  Yes, that's correct.

19      Q.  On the first page, you note that there has

20 been a delay in the expected rollout which had been

21 scheduled for July 1 and that has slipped a couple of

22 weeks, right?

23      A.  About a month, five or six weeks, perhaps.

24 Yes.

25      Q.  You say that that creates a resource issue at
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 1 Cypress and another office, right?

 2      A.  That's correct.

 3      Q.  Because of that, Cypress and another office

 4 will be laying off staff on July 1, right?

 5      A.  That's correct.

 6      Q.  And you say you had been considering

 7 alternatives for the interim period until the full

 8 application is ready, don't you?

 9      A.  Yes.

10      Q.  And you attach two pages entitled respectively

11 "Decision 1" and "Decision 1," laying out those

12 alternatives, correct?

13      A.  That's correct.

14      Q.  So let's look at Decision No. 1, Bates 777282.

15 As I read this, you lay out a choice between two

16 alternatives.  The first alternative would be to use a,

17 quote, "partially functioning" -- "partially

18 functional" Lason system that lacked automatic work

19 flow routing, right?

20      A.  That's correct.

21      Q.  That would mean that routing to the queues

22 would be manual, correct?

23      A.  It didn't have routing capability at all.

24      Q.  So the designation of which queue a document

25 would go to would have to be done manually, correct?
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 1      A.  We developed a report that would identify the

 2 virtual queues.

 3      Q.  The other alternative for Decision No. 1, it

 4 would be to migrate the existing system to Lason and

 5 have it simply do what ACS had been doing until Lason

 6 was ready to fully automate; is that right?

 7      A.  I'm not sure I understood your last statement.

 8      Q.  Let's go to the paragraph that starts

 9 "Alternative" and a hyphen.

10      A.  Mm-hmm.

11      Q.  "Another option that has been discussed is

12 migrating the hardcopy sorting process to Lason as

13 it" -- and I assume that means the process --

14 "currently exists," right?

15      A.  That's right.

16      Q.  Is that hardcopy sorting something that was

17 done by ACS?

18      A.  No, that was being done in Cypress.

19      Q.  By PacifiCare personnel?

20      A.  That's correct.

21      Q.  I see your problem.  So that's the choice is

22 either to use a partially functional Lason system or to

23 migrate the existing PacifiCare system to Lason to

24 continue the same process, right?

25      A.  That's correct.
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 1      Q.  Your recommendation was the first option,

 2 right?

 3      A.  That's correct.

 4      Q.  You say that, "Lason's team is too

 5 inexperienced to accurately route hard copies," don't

 6 you?

 7      A.  Yes.

 8      Q.  And because of that, there would be a, quote,

 9 "high potential for misroutes," unquote.  Right?

10      A.  Yes.

11      Q.  Mr. Murray, did you consider as a third

12 alternative leaving the mail system in Cypress until

13 Lason was fully operational?

14      A.  No.

15      Q.  Let's now look at Decision No. 2, Page 7283.

16 First of all, you say that Lason had said that

17 automating the process right then was not feasible to

18 support the function onshore.  Do you see that?

19      A.  Yes.

20      Q.  And that Lason had reservations about training

21 to take the function offshore in the time available,

22 right?

23      A.  Yes.

24      Q.  How much time was available?

25      A.  At that point, about six weeks.
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 1      Q.  And Lason recommends either keeping the

 2 routing function with the current PacifiCare operation

 3 or PacifiCare training its staff in India, right?

 4      A.  That's correct.

 5      Q.  So this was Lason actually suggesting that you

 6 not give it additional work if you weren't going to fly

 7 out to India and train their people, right?

 8      A.  I think they were concerned about their

 9 ramp-up time to learn that process.

10      Q.  So they were saying, "One of your options,

11 PacifiCare, is to just keep it in Cypress and not give

12 it to us yet"?

13      A.  No, that's not the -- well, the -- they said

14 keep it internal to PacifiCare.

15      Q.  Yeah.

16      A.  So yes.

17      Q.  Okay.  So you lay out two alternatives.  One

18 alternative is have the routing done in Cypress and San

19 Antonio, right?

20      A.  That's correct.

21      Q.  And that was the Option A here in the --

22      A.  Yes.

23      Q.  That wouldn't cost any more, correct?

24      A.  There was a problem with that, is that all of

25 the staff that would be doing that function had not
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 1 done that function before.  So we would be training it

 2 locally.

 3      Q.  But my question was, that wouldn't cost any

 4 more, would it?

 5      A.  Than -- I'm not familiar with what cost we're

 6 talking about.

 7      Q.  You say, under A, "This would have minimal

 8 budget impact."  Am I incorrect in inferring that means

 9 there's not much cost associated with that option?

10      A.  I say that, but right afterwards, I say that

11 we're going to have to give up on some other work in

12 order to accommodate it.  So we didn't believe we would

13 need to add staff, but we were going to have to squeeze

14 two functions into staff that already had work.

15      Q.  So their backlogs might increase?

16      A.  Exactly.

17      Q.  I don't see in this document any consideration

18 of increasing San Antonio staff even temporarily.  Do

19 you?

20      A.  No, I don't.

21      Q.  Alternative B, "Find a way to get Lason

22 trained on document recognition and distribution in

23 order to closely approximate the original 7/1/06

24 deliverable."

25          So the alternative to having it done in San
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 1 Antonio and Cypress was to find a way to get Lason

 2 trained to do it, right?

 3      A.  That's correct.

 4      Q.  And you recognized that this Alternative B

 5 would be less accurate, don't you?

 6      A.  Potentially, yes.

 7      Q.  And in fact you say -- strike that.

 8          You recommend Alternative B?

 9      A.  That's correct.

10      Q.  You say that Option A would likely result in a

11 more accurate distribution, right?

12      A.  That's correct.

13      MS. EVANS:  Objection, mischaracterizes the

14 document.

15      THE COURT:  He said it's right.

16      MR. STRUMWASSER:  It's also a direct quote.

17      MS. EVANS:  You didn't finish the quote.

18      THE COURT:  He said that's right.  I'm going to

19 let it stand.

20      MR. STRUMWASSER:  Q.  But you say you would prefer

21 to go with Alternative B because it would give the

22 Lason personnel a head start on training, right?

23      A.  It wouldn't be a wasted training effort.

24      MR. STRUMWASSER:  We're close, but -- close enough

25 not to do a break.  Either way, your Honor.  I'm happy
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 1 to power through.

 2      THE COURT:  It's okay.  How many more documents do

 3 you have?

 4      MR. STRUMWASSER:  Two.

 5      THE COURT:  I have to set up something.  You want

 6 to take a --

 7      MR. STRUMWASSER:  Or we can keep up going.  Either

 8 way.

 9      THE COURT:  If you only have two more documents --

10 let's see.  Let's do it.

11      MR. STRUMWASSER:  Q.  Mr. Murray, in 2006, roughly

12 how many documents per year was Lason processing for

13 United including PacifiCare when it took it over?

14      A.  I do not know that number.

15      Q.  How about today?  Do you know how many, on an

16 annual basis, roughly, how many documents per year

17 Lason processes for United?

18      A.  No, I don't.

19      MR. STRUMWASSER:  378, UnitedHealth Group Lason

20 RMO, PAC 0075371.

21      THE COURT:  There's a date of 1/11/07 in the

22 left-hand -- lower left-hand corner.

23          (CDI's Exhibit 378 marked for

24           identification)

25      MR. STRUMWASSER:  Q.  Do you recognize this
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 1 document, Mr. Murray?

 2      A.  No, I don't.

 3      Q.  In the "Cost Savings Achieved" box, the first

 4 sentence says that there are 30,740,550 documents to be

 5 processed by the Lason RMO.  Does that refresh your

 6 recollection as to how many documents a year Lason

 7 handled for United?

 8      A.  No.

 9      Q.  Do you have any reason to doubt that that's

10 the right number?

11      A.  No, I don't.

12      Q.  I mean, that's the right scale for the annual

13 RMO?

14      MS. EVANS:  Objection, lacks foundation.

15      THE COURT:  If you know.

16      THE WITNESS:  I don't know.

17      THE COURT:  All right.

18      MR. STRUMWASSER:  Q.  It says that there's

19 a point 024 per document saving from having the

20 documents processed by the Lason RMO.  Do you see that?

21      A.  Yes, I do.

22      Q.  Is that consistent with your understanding of

23 what the saving was?

24      MS. EVANS:  Objection --

25      THE WITNESS:  I don't have any knowledge.
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 1      THE COURT:  Sustained.

 2      MR. STRUMWASSER:  Q.  To the best of your

 3 knowledge, has anyone calculated a total dollar amount

 4 overall for any year of savings from moving the

 5 PacifiCare mailroom to Lason?

 6      A.  No, I'm not aware of that.

 7      Q.  You've never heard a number quoted for how

 8 much the company saved for shutting down Cypress and

 9 moving to Lason?

10      MR. VELKEI:  "Shutting down Cypress"?

11      THE COURT:  The mailroom.

12      THE WITNESS:  No, not a hard number.

13      MR. STRUMWASSER:  Q.  Soft number?  Do you have an

14 estimate?

15      A.  We were already going down the path of working

16 with ACS, so it was just a different vendor.

17      Q.  So you don't think there was much cost savings

18 as between ACS and Lason?

19      A.  I wouldn't know that.

20      MR. STRUMWASSER:  For 379, your Honor, a

21 transaction team document, PAC 101788.

22      THE COURT:  I forgot to ask about the

23 confidentiality of 378.

24      MS. EVANS:  Oh, for 378?

25      THE COURT:  Mm-hmm.
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 1      MS. EVANS:  We'll look at it, your Honor.

 2      THE COURT:  All right.  And 379 has a date of

 3 February 15th, 2006 -- oh, at the bottom, "2/27/06."

 4 One says "2/15" and one says "2/27."

 5          (CDI's Exhibit 379 marked for

 6           identification)

 7      THE COURT:  And the same with this one, you want

 8 to look at the confidential?

 9      MS. EVANS:  Yes, please, your Honor.  Thank you.

10      THE COURT:  Is this your last document?

11      MR. STRUMWASSER:  (Nods affirmatively)

12      THE WITNESS:  Thank you.

13      MR. STRUMWASSER:  Q.  Have you seen this document

14 before, Mr. Murray?

15      A.  No, I haven't.

16      Q.  Are you aware today of a transaction team for

17 the PacifiCare integration back in '06?

18      A.  Yes, I am.

19      Q.  What was the purpose of that team?

20      A.  There were United management staff that came

21 in to oversee the transition of claims functions into

22 the integration into the United organizational

23 structure.

24      Q.  So the word "transaction" refers to the full

25 range of claims transactions?
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 1      A.  Yes, that's correct.

 2      Q.  Do you know who was on the team?

 3      A.  I am familiar with some of the names.

 4      Q.  Which names do you recall?

 5      A.  Kim Bartlow, in particular, was overseeing the

 6 transaction.  Most of the names I'm familiar with that

 7 are on these pages.

 8      Q.  Where are you looking?

 9      A.  I'm sorry.  I'm on the third page, 1790, under

10 "Who" column.

11      Q.  Mm-hmm.  Was the transaction team an entity

12 below some broader integration team for the full

13 enterprise?

14      A.  I didn't have a broad knowledge of the

15 integration project management, so I'm not sure.

16      Q.  So you don't know?

17      A.  I don't know.

18      Q.  Do you know the same Scott Burghoff?

19      A.  No, I'm not familiar with that name.

20      Q.  Turn, please, to 797.

21      A.  Yes.

22      Q.  Let me ask you about the data in cell -- in

23 Spreadsheet Row 78, Item No. 8, "Leverage UHG Data

24 Capture and Mailroom Vendor Agreements, current

25 proposal for Lason to save 1.1 million annualized
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 1 savings."  Have I read that correctly?

 2      A.  Yeah.

 3      Q.  Do you know where the 1.1 million annualized

 4 savings came from?

 5      A.  No, I don't.

 6      Q.  Have you ever seen that or any other number

 7 for the amount of savings?

 8      A.  No, I haven't.

 9      Q.  Who would know how much United saved by the

10 transition to Lason?

11      MS. EVANS:  Objection, lacks foundation.

12      THE COURT:  Sustained.

13      MR. STRUMWASSER:  Q.  Do you know who would know,

14 who -- do you know who would know the basis for any

15 cost savings that was put together for United?

16      A.  No, I don't.

17      Q.  Do you know whether there is any documentation

18 about cost savings?

19      A.  No, I don't.

20      Q.  Next page, 98, near the bottom next to

21 the No.  79, "Expect new vendor agreement with Lason to

22 be in place by 5/1/06.  2006 net savings $661,000"; is

23 that right -- "681,000," my final offer?

24      A.  Yes.

25      Q.  Do you have any information about the basis of
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 1 that number?

 2      A.  No, I don't.

 3      Q.  Do you know whether a new Lason agreement was

 4 in place by 5/1/06?

 5      A.  I believe so.  It was reviewed last week.

 6      Q.  And just so we're clear here, this is the cell

 7 that goes to the right of the cell on the previous page

 8 that I had read from, the Leverage UHG cell, right?

 9      A.  Right.

10      MR. STRUMWASSER:  I'm going ask the witness to

11 look at Exhibit 337, your Honor.

12      THE WITNESS:  Okay.

13      MR. STRUMWASSER:  Q.  We're back on the vendor

14 agreement dated 2006.  I'd like you to turn to

15 Page 5375, Paragraph 4.2.  And I'd like you just to

16 read that to yourself, please.

17      A.  Okay.

18      Q.  The first thing it says is that, "In the event

19 Lason fails to process records in accordance with this

20 agreement or any of the statements of work, Lason shall

21 immediately notify United as to the reason for delay."

22          To the best of your knowledge, did any such

23 notice ever go from Lason to United?

24      A.  I am familiar with the red alert process in

25 which they would notify of any reason why mail might be
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 1 delayed.

 2      Q.  So -- and there were two of those, you said?

 3      A.  That was my recollection.

 4      Q.  Last week, right?

 5      A.  That's correct.

 6      Q.  Other than those two, do you know of any

 7 notices of this kind that went to United?

 8      A.  I'm familiar with the unprocessed report that

 9 they implemented to look at inventory over three days

10 that would regularly be reviewed with internal

11 management and worked on.

12      Q.  The paragraph goes on, "Lason shall

13 immediately but within no later than two business days

14 develop and submit to United a plan of action to reduce

15 the excess volume of incomplete and/or unprocessed

16 records," and so on.

17          Do you know whether any plans of action were

18 tendered within two days of a notice?

19      A.  On the red alert situations that we're aware

20 of, there was a plan of action involved in the alert.

21      Q.  In one or both of them?

22      A.  A red alert would generally incorporate a

23 response along with the alert.

24      Q.  So it was a template?

25      A.  It's specific to the event.
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 1      Q.  They were not identical, the plans of action?

 2      A.  I don't have that level of detail.

 3      Q.  Take a look, please, at Paragraph 4.4.

 4      A.  Okay.

 5      Q.  To your knowledge, did United ever assert a

 6 warranty breach arising out of Lason's performance of

 7 its contract with United?

 8      A.  I'm not familiar with that term.

 9      Q.  Paragraph 4.5, I'll just read the first couple

10 lines.

11          "Should United's files, information, data, or

12 programs be lost or destroyed while in Lason's

13 possession due to negligence or intentional act or

14 omission by Lason, Lason shall be responsible for the

15 cost of reconstruction of same."

16          Do you know whether Lason was ever called upon

17 to replace lost or destroyed records?

18      A.  No, I don't.

19      Q.  Please turn to the eighth page, 5379.  I'm

20 going ask you about Paragraph 12.0, "Indemnification."

21      A.  Including the sub bullets?

22      Q.  I'm sorry?

23      A.  Including the sub bullets, the A, B, C, D, E?

24      Q.  Oh, no, no.  I'll give you the question, and

25 you can read as much as you'd like.
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 1          Do you know whether United ever invoked its

 2 indemnification rights under this agreement?

 3      A.  I'm not aware of that.

 4      Q.  Page 5385, we are in Exhibit A now, which is

 5 the service level agreement, right?

 6      A.  Yes.

 7      Q.  "If either" -- under "Vendor Reviews," the

 8 first paragraph, "If either the keyable or non-keyable

 9 quality results fall below the standard score, the

10 vendor will complete an action plan of remedial steps

11 that will improve the results along with a time frame

12 of completion of each action step."

13          Do you see that?

14      A.  Yes, I do.

15      Q.  Did that ever happen?

16      A.  I recall them submitting their internally

17 generated quality scores that were consistently in the

18 99.9 percent range, so I don't recall any time where

19 they had to implement remedial steps.

20      Q.  Next page, at the top, there's a discussion of

21 root cause identification of defects.  Do I understand

22 your prior answer to mean that this section never

23 applied because there were never any defects under the

24 terms of this agreement, to the best of your knowledge?

25      A.  The quality data that was reported by Lason to
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 1 us related to the non-keyable process that I was

 2 familiar with generally showed adequate quality scores.

 3      Q.  Generally or uniformly?

 4      A.  Uniformly.

 5      Q.  At the bottom of the page, "Performance

 6 guarantees:  To ensure that each vendor performs

 7 services at levels expected by Uniprise and its

 8 customers."

 9          I guess "customers" would include PacifiCare,

10 right?

11      A.  For the purposes of this, we can say that.

12      Q.  "Financial penalties will be tied to key

13 performance indicators."

14          To the best of your knowledge, were there any

15 financial penalties assessed against Lason under the

16 agreement?

17      A.  I'm not aware of any.

18      Q.  Now, there were key performance indicators

19 that Lason did not meet, were there not?

20      A.  Yes, that's correct.

21      Q.  Mr. Murray, did Lason suffer any adverse

22 consequences as a result of any of the problems that

23 we've been discussing in this case?

24      MS. EVANS:  Objection, lacks foundation.

25      THE COURT:  If you know.
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 1      THE WITNESS:  I'm not aware of any financial

 2 penalties.  That would have been outside of the scope

 3 of what I dealt with.  I do know that there was a lot

 4 of focus.  There were plenty of meetings at high levels

 5 to discuss the performance, and they delivered whatever

 6 resources they were able to in order to resolve those

 7 issues.

 8      MR. STRUMWASSER:  Q.  Was any business taken away

 9 from Lason by United?

10      A.  I can't speak broadly enough to answer that

11 accurately.  Not the ones that I was involved in.

12      Q.  With respect to the United personnel, did

13 anybody at United suffer any adverse consequences

14 because of these problems -- that you know of?

15      A.  I'm not familiar with anything.

16      Q.  You don't know of anybody who lost their job

17 because of Lason's problems?

18      MS. EVANS:  Asked and answered.

19      THE COURT:  Sustained.

20      MR. STRUMWASSER:  Q.  In your opinion, was the

21 replacement of the Cypress mail operation with Lason a

22 success?

23      A.  I believe the process that we have in place

24 now is far superior to what we had in place before.

25      Q.  Was the replacement of the Cypress mail
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 1 operation with Lason a success?

 2      A.  Yes, I think it was.

 3      MR. STRUMWASSER:  I have no further questions.

 4          I'd like to move the exhibits in.

 5      THE COURT:  Okay.  You want to go backwards?  Any

 6 objection to 379?

 7      MS. EVANS:  Except with respect to the

 8 confidential issues we'll take up with you tomorrow, no

 9 objection.

10      THE COURT:  All right.  We might not get to it

11 until the day after tomorrow.

12      MS. EVANS:  Thursday, when we have some time.

13          (CDI's Exhibit 379 admitted into evidence)

14      THE COURT:  378?

15      MS. EVANS:  No objection, except with respect to

16 the confidentiality.

17      THE COURT:  To all of them?

18      MS. EVANS:  To all of them, thank you.

19          (CDI's Exhibit 378 admitted into evidence)

20      MR. STRUMWASSER:  Your Honor, I don't recall you

21 moving in Exhibit 379.

22      THE COURT:  Yes, she just agreed to it.

23          Yes?

24      MS. EVANS:  Yes.

25      THE COURT:  377?
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 1      MS. EVANS:  No objection.

 2      THE COURT:  That will be entered.

 3          (CDI's Exhibit 377 admitted into evidence)

 4      THE COURT:  376?

 5      MS. EVANS:  No objection.

 6      THE COURT:  That will be entered.

 7          (CDI's Exhibit 376 admitted into evidence)

 8      THE COURT:  375?

 9      MS. EVANS:  No objection.

10      THE COURT:  That will be entered.

11          (CDI's Exhibit 375 admitted into evidence)

12      THE COURT:  374?

13      MS. EVANS:  No objection.

14      THE COURT:  That will be entered.

15          (CDI'S Exhibit 374 admitted into evidence)

16      THE COURT:  373?

17      MS. EVANS:  No objection.

18      THE COURT:  That will be entered.

19          (CDI'S Exhibit 373 admitted into evidence)

20      THE COURT:  372?

21      MS. EVANS:  No objection.

22      THE COURT:  That will be entered.

23          (CDI's Exhibit 372 admitted into evidence)

24      THE COURT:  371?

25      Ms. EVANS:  No objection.
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 1      THE COURT:  That will be entered.

 2          (CDI'S Exhibit 371 admitted into evidence)

 3      THE COURT:  370?

 4      MS. EVANS:  No objection.

 5      THE COURT:  That will be entered.

 6          (CDI's Exhibit 370 admitted into evidence)

 7      THE COURT:  369?

 8      MS. EVANS:  No objection.

 9      THE COURT:  That will be entered.

10          (CDI's Exhibit 369 admitted into evidence)

11      THE COURT:  368?

12      MS. EVANS:  No objection.

13      THE COURT:  That will be entered.

14          (CDI's Exhibit 368 admitted into evidence)

15      THE COURT:  367?

16      Ms. EVANS:  No objection.

17      THE COURT:  That will be entered.

18          (CDI'S Exhibit 367 admitted into evidence)

19      THE COURT:  366?

20      Ms. EVANS:  No objection.

21      THE COURT:  That will be entered.

22          (CDI's Exhibit 366 admitted into evidence)

23      THE COURT:  365?

24      Ms. EVANS:  No objection.

25      THE COURT:  That will be entered.
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 1          (CDI's Exhibit 365 admitted into evidence)

 2      THE COURT:  Do you want 15 minutes?

 3      MS. EVANS:  That would be great, your Honor.

 4          (Recess taken)

 5      THE COURT:  We'll go back on the record.

 6          Go ahead.

 7              CROSS-EXAMINATION BY MS. EVANS

 8      MS. EVANS:  Q.  Mr. Murray, I want to ask you a

 9 few questions about the general volume and magnitude of

10 correspondence relating to California PPO.

11          As of today, do you know what percentage of

12 PacifiCare's paper mail is classified as correspondence

13 as you defined that term during your conversation with

14 Mr. Strumwasser?

15      MR. STRUMWASSER:  Objection, ambiguous.  I believe

16 there are two definitions of "correspondence" floating

17 around in his testimony.

18      THE COURT:  Okay.

19      MS. EVANS:  Q.  Would you provide your definition

20 of correspondence as you defined that in the Lason

21 DocDNA process?

22      A.  Yes.  A piece of mail that comes into the

23 mailroom that is not clearly a new day claim would be

24 considered correspondence and scanned for DocDNA

25 distribution.
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 1      Q.  So using that definition, do you know what

 2 percentage of PacifiCare's paper mail is classified as

 3 correspondence?

 4      A.  Yes.  About 15 percent.

 5      Q.  Do you know what percentage of correspondence

 6 is -- constitutes rework documents?

 7      A.  Yes.  Generally about 75, 80 percent.

 8      Q.  Do you know what percentage of correspondence

 9 rework documents relate to the PPO line of business?

10      A.  Yes.  About 10 to 12 percent.

11      Q.  Of that number, what percentage of PPO rework

12 documents relate to California PPO business?

13      A.  About half of that.

14      Q.  So of the entire universe of hardcopy

15 correspondence received by PacifiCare, what percentage

16 relates to California PPO reworks?

17      A.  About 2 to 4 percent.

18      Q.  I was asking about today.  Would these

19 percentages have stayed relatively consistent since the

20 2006 time frame?

21      A.  Yes, generally.

22      Q.  If I could have you look at Exhibit 341 -- I

23 don't know if that binder is in front of you.  It's

24 actually in the binder.  Does that one have 341?

25      A.  Yes, fortunately.
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 1      Q.  Do you recall reviewing this exhibit during

 2 Mr. Strumwasser's examination of you?

 3      A.  Yes, I do.

 4      Q.  Do you recall how many of the documents

 5 affected by the issue discussed, I believe on the

 6 second page of this document -- so in this document,

 7 you'll recall that I think you testified that

 8 ultimately about 14,500 documents were affected by this

 9 issue?

10      A.  Yes, about that.

11      Q.  Do you recall how many of the documents

12 affected by that issue were PPO-related correspondence?

13      A.  Yes, that's 1800.

14      Q.  Is that number an estimate?

15      A.  No.  I recall that Ms. Andrews was

16 specifically asking about PPO volumes so that those

17 could be escalated and handled.

18      Q.  Of those 1800 documents, do you have any idea

19 how many related to California PPO?

20      A.  No.  I don't.  But I would assume it would be

21 half, like much of our other volume splits.

22      Q.  So approximately 900 of the 14,500 documents

23 you testified about would be related to California PPO?

24      A.  That's a good estimate.

25      Q.  If you could look at Exhibit 365 -- and that's
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 1 one of the larger exhibits.  And I'm going to ask you

 2 about the page with the Bates number ending 6872.

 3      MR. VELKEI:  Here's an extra copy.

 4      MS. EVANS:  I'm looking at Bates number 6872.

 5      Q.  Do you recall testifying with respect to this

 6 document today, Mr. Murray?

 7      A.  Yes, I do.

 8      Q.  I'm specifically asking about the 9,000 PPO

 9 secondary documents that you testified about.  Did any

10 of those 9,000 documents discussed in this exhibit

11 relate to rework correspondence processed in DocDNA?

12      A.  No, it did not.  None of them did.

13      Q.  Could you flip a couple of pages forward to

14 6870.

15      A.  Yes.

16      Q.  Specifically looking at the second bullet

17 point under "Claims Exchange," you see there a

18 number, "74,076"?

19      A.  Yes, I do.

20      Q.  Could you explain exactly what that number

21 describes?

22      A.  Yes.  When new claim data is introduced into a

23 claim system, there are certain automatic checks that

24 go on to try and find the member and the provider and

25 other required information.  If it fails to find it
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 1 automatically, it will drop to a queue for manual

 2 research.  And these queues were in reference to those

 3 particular functions.

 4      Q.  So this doesn't relate to a mistake or a

 5 system error?

 6      A.  No, it is doesn't.

 7      Q.  Can you look at the fifth and sixth bullet

 8 points on this column.

 9      A.  Yes.

10      Q.  There's two numbers here.  There's a 38,826

11 for October 2007 and another 28,305 for October 2007

12 provider errors?

13      A.  Yes.

14      Q.  Is it your understanding that both of these

15 numbers fold into the 74,000 discussed above?

16      A.  Yes, that's correct.

17      Q.  Thank you.  Could you take a look at Exhibit

18 367?  It's also a paper exhibit --

19      A.  I got it.

20      Q.  Do you recall testifying this morning that

21 there can be legitimate business reasons for rerouting

22 a document?

23      A.  Yes.

24      Q.  Can you provide an example of a legitimate

25 reason that a document might get rerouted?
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 1      A.  Yes.  For instance, some documents related to

 2 coordination of benefits.  Sometimes they involve a

 3 claim and sometimes they don't, but we recognize them

 4 as coordination of benefits related, so it would get

 5 coded as a COB documents.

 6          Upon being reviewed for COB applicability, the

 7 operator would then make a determination of is there a

 8 claim related to this or not.  And if there was, then

 9 they would reroute that document over to the rework

10 team to get that rework addressed.

11      Q.  So the document first would have been routed

12 into the coordination of benefits queue and then routed

13 to a second queue to be processed with the claim?

14      A.  That's correct.

15      Q.  Can you think of any other reason that a

16 document might be legitimately rerouted?

17      A.  Yeah.  Similar situation with credible

18 coverage documents.  Many of them come in without

19 claims information.  Some of them come in related to a

20 specific claim.  So the same process would apply for

21 those.

22      Q.  So if you could take a look towards the bottom

23 of the page, under "Objectives and Measures.  Rerouting

24 documents due to incorrect doc type."  That 15 percent

25 number there, that includes documents which for which
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 1 there was a legitimate business reason for rerouting,

 2 correct?

 3      A.  That's correct.

 4      Q.  Now, there have been some questions about the

 5 fact that the document processing function was

 6 performed in India when it was transferred to Lason.

 7 Do you recall that?

 8      A.  Yes, I do.

 9      Q.  Did you find the performance of the staff in

10 India satisfactory?

11      A.  Yes, I did.

12      Q.  With the original vendor ACS, which you

13 testified had been in place prior to Lason, was it

14 contemplated that the document processing function

15 would be performed offshore ultimately?

16      A.  Yes, it was.

17      Q.  If I could have you look at Exhibit 368.  And

18 the subject line of this is "Non-Keyable Three-Day Turn

19 Around Results."  Do you recall this document from this

20 morning?

21      A.  Yes, I do.

22      Q.  Were you aware of the decision to implement a

23 three-day turnaround time for Lason to process

24 documents?

25      A.  Yes.
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 1      Q.  Do you know the reason for implementing that

 2 three-day turnaround time?

 3      A.  The team felt that by achieving a three-day

 4 turnaround at a high percentage, we would be achieving

 5 a best-in-class performance for front end processing.

 6 And by achieving that volume or that measure, all of

 7 the downstream processes that rely on the front end

 8 process would have a much better chance of being

 9 performed timely and accurately.

10      MS. EVANS:  Thank you.  I have nothing further at

11 this time.

12      THE COURT:  Anything further?

13      MR. STRUMWASSER:  Yeah, just quickly, your Honor.

14         REDIRECT EXAMINATION BY MR. STRUMWASSER

15      MR. STRUMWASSER:  Q.  Let's go back to 367 for a

16 moment.  And we're talking about the 15 percent row.

17 Do you see that?

18      A.  Okay.

19      Q.  You testified that not all of 15 percent were

20 because of errors.  Some of them had legitimate

21 business reasons, right?

22      A.  That's correct.

23      Q.  It's also true that not all of them had

24 legitimate business reasons.  Some were for mistakes,

25 right?
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 1      A.  That's correct.

 2      Q.  Do you know which ones were which?

 3      A.  Not off the top of my head.

 4      Q.  Now, you said that -- you discussed some of

 5 these 15 percent, they could be attributable -- some of

 6 the documents could be COCCs, right?

 7      A.  That's correct.

 8      Q.  You said they could come in with or without

 9 claims -- without claims?  Is that the way you phrased

10 it?

11      A.  A reference to a claim.

12      Q.  A reference to a claim.  Okay.  Now, is it not

13 the case that, if the claims department determines that

14 it wants a COCC, that it closes the claim and sends the

15 notice to the insured that, "We need COCC.  We have

16 closed the claim," and, "Send a COCC; we'll re-think

17 it"?

18      A.  I'm not familiar with the term "closed" in

19 context of the RIMS system.

20      Q.  Do you have an understanding of what a closed

21 claim is?

22      A.  On our NICE system, we have a "pend" status

23 that, if we request additional information, it would

24 pend the claim for a period of time, allowing for that

25 to be returned.
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 1      Q.  But that doesn't happen on RIMS, does it?

 2      A.  I'm not familiar with the process in the RIMS

 3 system.

 4      Q.  Have you ever seen an EOB coming out of RIMS

 5 that asks for a COCC?

 6      A.  Yes.  We reviewed them last week.

 7      Q.  And did it not say that the claim was being

 8 closed?

 9      A.  I don't recall that.

10      Q.  With respect to Exhibit 365, back on Page 60

11 of 72, this is the 9,000 documents, right?

12      A.  Yes.

13      Q.  You say that none were rework documents.  They

14 were secondary documents, right?

15      A.  That's correct.

16      Q.  If the claim had been closed because

17 PacifiCare had asked for medical records or a COCC,

18 then when the medical records or COCC came in, that

19 would not be a rework, would it?

20      A.  Yes, it would.

21      Q.  If the claim never got an initial rejection,

22 it would not be a rework, would it?

23      A.  I'm not following your example.

24      Q.  If the -- if RIMS doesn't know about a claim

25 because, for one reason or another, the claim didn't
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 1 get to it, and a secondary document pertaining to that

 2 claim comes in, that would not be considered a rework

 3 document, would it?

 4      A.  I'm still not following -- a secondary

 5 document would have reference to a claim that was

 6 already in RIMS.

 7      Q.  No, it was not in RIMS because that claim had

 8 gotten lost.

 9      A.  I'm sorry.  My point is that these 9,000

10 secondary documents would have only been sent for

11 scanning because they are referencing a claim that

12 already exists.

13      Q.  I'm going to ask you to take a look at

14 Exhibit 128.  I think you may have that in front of

15 you.

16      A.  I see.  Thank you.

17          5123?

18      Q.  No.  Exhibit 128.  Are you with me?

19      A.  128?

20      Q.  The first page has a Bates number ending in

21 5087.

22      A.  Right.

23      Q.  Let's move up to 5095.

24      A.  Okay.

25      Q.  Take a look at the remark code.  This is a
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 1 PacifiCare EOB, right?

 2      A.  Yes.

 3      Q.  What's the date on this EOB?

 4      A.  12/15 of 2005.

 5      Q.  Okay.  And now you see, "Remark Code IQ.

 6 Claim was closed due to lack of response to a prior

 7 request for other insurance information."  Do you see

 8 that?

 9      A.  Yes, I do.

10      Q.  So that was a request for other insurance

11 information that led PacifiCare to close the claim.  Do

12 you understand that?

13      A.  I'm not familiar with the specifics of -- it

14 says "other insurance information."

15      Q.  Turn back one page.  You see the request for

16 other insurance information?

17      A.  Yes, I do.

18      Q.  What's the date?

19      A.  12/15.

20      Q.  Same date, right?

21      A.  Appears to be so.

22      Q.  This is a COB --

23      A.  Questionnaire.

24      Q.  -- questionnaire, right?

25      A.  Yes.
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 1      Q.  So in that case -- you don't see, by the way,

 2 any references to the claim being pending, do you, or

 3 being pend -- or being held pending or suspended?

 4      A.  I'm not familiar with how that would be

 5 communicated.

 6      Q.  You said that NICE puts them in a pending

 7 status, right?

 8      A.  Yes, that's correct.

 9      Q.  How is that pending status reflected?  Is that

10 reflected on the EOB?

11      MS. EVANS:  Objection, relevance.

12      THE COURT:  I don't know about relevance.  But I

13 think you're asking the wrong witness.  I don't think

14 that you've set any kind of foundation that he knows

15 anything about these EOBs.

16      MR. STRUMWASSER:  Well, the question, your Honor,

17 is whether or not there were no rework documents in the

18 9,000 because -- there was no pending claim because the

19 claim had already been closed.

20      THE COURT:  All right.  Well, you ask him that.

21      MR. STRUMWASSER:  Q.  Were there any documents in

22 the 9,000 for which the claim had already been closed

23 because of, for example, the lack of COCC or lack of

24 COB, if you know?

25      A.  Secondary documents are documents that have
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 1 already been handled.  So if there were a claim that it

 2 needed to address, it would have already been addressed

 3 by the time they sent it for storage.

 4      Q.  You gave us, in response to Ms. Evans'

 5 questions, a distribution of the percentage of paper

 6 mail, percentage of paper mail that's correspondence, a

 7 percentage of correspondence that is reworked, a

 8 percentage of correspondence that is rework that is

 9 PPO, and a percentage of that that is California,

10 right?

11      A.  Yes.

12      Q.  But in response to my questions, you didn't

13 know what the number was of pieces of correspondence

14 that PacifiCare got every year, right?

15      A.  I beg your pardon.  I believe your question to

16 me was the amount that UnitedHealthcare received.  And

17 I don't know that number.

18      Q.  Do you know the number that PacifiCare gets

19 per year?

20      A.  My understanding is 70- to 80,000 per week.

21      Q.  Do you know the number that PLHIC gets?

22      A.  Not off the top of my head.

23      MR. STRUMWASSER:  Nothing further.

24      THE COURT:  Anything further?

25      MS. EVANS:  Nothing further, your Honor.
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 1      THE COURT:  May this witness be released?

 2      MR. STRUMWASSER:  Yes.

 3      THE COURT:  You're free to go.

 4      THE WITNESS:  Thank you so much.

 5          (Whereupon, the proceedings recessed

 6           at 3:37 o'clock p.m.)
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 1 STATE OF CALIFORNIA     )

                        )   ss.

 2 COUNTY OF MARIN         )

 3          I, DEBORAH FUQUA, a Certified Shorthand

 4 Reporter of the State of California, duly authorized to

 5 administer oaths pursuant to Section 8211 of the

 6 California Code of Civil Procedure, do hereby certify

 7 that the foregoing proceedings were reported by me, a

 8 disinterested person, and thereafter transcribed under

 9 my direction into typewriting and is a true and correct

10 transcription of said proceedings.

11          I further certify that I am not of counsel or

12 attorney for either or any of the parties in the

13 foregoing proceeding and caption named, nor in any way

14 interested in the outcome of the cause named in said

15 caption.
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17
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 1 Wednesday, February 10, 2010        9:09 o'clock a.m.

 2                        ---o0o---

 3                  P R O C E E D I N G S

 4      THE COURT:  So this is on the record.  This is

 5 before the Insurance Commissioner in the matter of

 6 PacifiCare Life and Health Insurance Company.  This is

 7 OAH Case No. 2009061395, Agency No. UPA, 2007-00004.

 8          Today's date is February 10th, 2010.  Counsel

 9 are present.  Respondent is present in the person of

10 Ms. Berkel.

11          And I think you are ready to call your next

12 witness, correct?

13      MR. STRUMWASSER:  That's right, your Honor.  The

14 Department has asked for the person most knowledgeable

15 regarding Johnson & Rountree.  And PacifiCare has

16 tendered Brian Bugiel, I believe is the pronunciation.

17 So in that capacity, the Department calls Brian Bugiel.

18      THE COURT:  My understanding is that this is the

19 expert internally, right?

20      MR. McDONALD:  Person most knowledgeable regarding

21 Johnson & Rountree.

22          (Witness sworn)

23                      BRIAN BUGIEL,

24          called as a witness by the Department,

25          having been first duly sworn, was
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 1          examined and testified as hereinafter

 2          set forth:

 3      THE COURT:  Please state your first and last name,

 4 and spell them both for the record.

 5      THE WITNESS:  Brian, B-R-I-A-N, Bugiel,

 6 B-U-G-I-E-L.

 7          DIRECT EXAMINATION BY MR. STRUMWASSER

 8      MR. STRUMWASSER:  Q.  "Bugiel"?

 9      A.  Correct.

10      Q.  Thank you.  How do you do, Mr. Bugiel.  I'm

11 Michael Strumwasser.  I'm one of the attorneys for the

12 Department.

13          And I apologize for having been misinformed

14 about the correct pronunciation of your name.

15          Mr. Bugiel, by whom are you currently

16 employed?

17      A.  Ingenix.

18          (Reporter interruption)

19      THE WITNESS:  Ingenix.

20      MR. STRUMWASSER:  This will be your first

21 opportunity to join the spelling game that we do here.

22      THE WITNESS:  I-N-G-E-N-I-X.

23      MR. STRUMWASSER:  Q.  What is Ingenix?

24      A.  Ingenix is a company that -- of UnitedHealth

25 Group that provides various services to both United and
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 1 external -- or other insurance companies.

 2      Q.  Why don't you summarize for us what those

 3 services are as you understand them.

 4      A.  It -- various services, including overpayment

 5 identification and recovery, there are consulting

 6 services mostly related to information and data,

 7 products and/or services.

 8      Q.  Ingenix also has a role in determining

 9 reasonable and customary charges; is that right?

10      A.  To my knowledge, yes.

11      Q.  How long have you been with Ingenix?

12      A.  With Ingenix, since June 1st of 2009.

13      Q.  Of 2000-?

14      A.  '9.

15      Q.  And prior to that?

16      A.  Prior to that, with UnitedHealth Networks.

17      Q.  When did you start with UnitedHealth Networks?

18      Q.  The 1st of January 2008.

19      Q.  And prior to that?

20      A.  Prior to that with Zurich Financial Services.

21      Q.  For how long?

22      A.  Approximately 11 years.

23      Q.  So working from the back forward, what was

24 your position at Zurich?

25      A.  With Zurich, I was responsible for IT finance,
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 1 for the application development work for IT finance.

 2      Q.  IT finance?

 3      A.  Mm-hmm, correct.

 4      Q.  What kinds of applications did you work on

 5 there?

 6      A.  I didn't work on the applications, but I

 7 supported those groups that developed software for the

 8 organization on the financial side.

 9      Q.  So what kind of software?

10      A.  Various Peoplesoft type -- it could be a

11 financial application, it could be a claims

12 application.

13      Q.  Do you have a technical training?

14      A.  My background is accounting.

15      Q.  And from January of '08 to June of '09, what

16 was your position at UnitedHealth Networks?

17      A.  Director of recovery.

18      Q.  And in that capacity, were you the head of a

19 department or a section or some kind of a unit?

20      A.  I was responsible for the overall recovery

21 side of the audit and recovery operations unit.

22      Q.  At United?

23      A.  Correct.

24      Q.  What is your position at Ingenix today?

25      A.  It is the same, director of recovery.
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 1      Q.  Is it the case that your function, your

 2 recovery function at UnitedHealth Networks was simply

 3 moved into Ingenix?

 4      A.  That's correct.

 5      Q.  Would you summarize for us your educational

 6 background, starting with college?

 7      A.  College is, I have a Bachelor's of

 8 accounting -- in accounting, and I also have a Masters,

 9 MBA.

10      Q.  Are you a CPA?

11      A.  No.

12      Q.  So you were here yesterday, weren't you?

13      A.  For a brief time, yes.

14      MR. STRUMWASSER:  So you know the drill we do with

15 documents.

16          I'm going to ask to have marked as our next in

17 order a document which I'm about to show you.  This is

18 a document entitled "Audit and Recovery Operations

19 (ARO) April 2008."  PAC 0193586.

20      THE COURT:  So it's 380.

21          Did you want to look at it and see if it's

22 confidential?

23      MR. McDONALD:  Maybe if we could look at it and

24 talk about it over the lunch break.

25          (CDI's Exhibit 380 marked for



3702

 1           identification)

 2      MR. STRUMWASSER:  Q.  Mr. Bugiel, you can take an

 3 opportunity to look over the document.

 4      A.  Okay.  I'm ready.

 5      Q.  Do you have a pen with you, a pencil?

 6      A.  I do.

 7      Q.  We have found that it is helpful for

 8 witnesses to mark the exhibits with the exhibit number.

 9 So if you want to put a "380" on it in a place where

10 you can find it, it will probably serve both you and us

11 well.

12      A.  Okay.

13      Q.  Have you seen this document before?

14      A.  I have.

15      Q.  What is it?

16      A.  This document is a presentation that

17 myself and others put together to inform the primarily

18 PacifiCare leadership group of actions that we're

19 taking specific to ARO and of course, PacifiCare, and

20 our performance at the time of this report.

21      Q.  And so that presentation was made in

22 April of '08?

23      A.  I would presume so, yes.

24      Q.  Do you know what the occasion was, why you

25 were called upon, you and your colleagues, to make this
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 1 presentation?

 2      A.  This was prepared in an effort to continue to

 3 improve on the relationships we have with various

 4 individuals throughout the United organization, to keep

 5 them up to speed on things going on.

 6      Q.  Were there any extrinsic events, any event at

 7 all that led somebody to say, "We need to do a

 8 presentation"?

 9      A.  No.  This was proactive.

10      Q.  This came about four months after you joined

11 the company -- no, excuse me.  It came four months

12 after the unit was moved to Ingenix -- oh, it was

13 before.

14          I was right the first time.

15      A.  Correct.

16      Q.  So let's take a look at the third page in.

17 And we'll be referring to pages by their Bates numbers

18 in the lower right corner.

19          So I will ask you to take a look at the page

20 ending in 588.  Are you there?

21      A.  Yes.

22      Q.  So this would have been the pre-Ingenix

23 organization, right?

24      A.  Correct.

25      Q.  Do you know whom you succeeded in your
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 1 position at United in January of '08?

 2      A.  It wasn't a direct -- the responsibilities

 3 that I took over was not directly what this other

 4 gentleman, did but it was Bob Starman.

 5      Q.  Would you spell that for us, please?

 6      A.  S-T-A-R-M-A-N.

 7      Q.  Was he also a director ARO?

 8      A.  He was vice president.

 9      Q.  Vice president for what?

10      A.  For ARO.

11      Q.  So you are indicated here as the director of

12 ARO, right?

13      A.  One of, yes.

14      Q.  And the one for recovery services and Ovations

15 audit, right?

16      A.  That is correct.

17      Q.  What's Ovations?

18      A.  Ovations is a business unit within United.

19      Q.  What does it do?

20      A.  Primarily Medicare products.

21      Q.  Do I read this correctly to say that you had

22 70 people under your direct or indirect supervision?

23      A.  Correct.

24      Q.  One of them is Mr. Coleman, who is a director

25 of recovery processing and TRACR -- all caps T-R-A-C-R.
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 1          What is TRACR?

 2      A.  TRACR is an application primarily within

 3 United platforms that manages the cash that comes in

 4 from throughout various places throughout the

 5 organization.

 6      Q.  And you report, as of this time, to Sally

 7 Verrilli, V-E-R-R-I-L-L-I, right?

 8      A.  That is correct.

 9      Q.  And she is the vice president for audit

10 recovery and reimbursement operations; is that correct?

11      A.  Correct.

12      Q.  So is she the vice president for ARO?

13      A.  Yes, she would have been.

14      Q.  She reports to a Gino, G-I-N-O, Tinace?  How

15 do you pronounce T-I-N-A-C-E?

16      A.  That's correct, "Tinace."

17      Q.  And who is above -- is it Mr. Tinace?

18      A.  I don't know who was above him at the time.

19      Q.  Now, you had at this time one peer, Jeanne

20 J-E-A-N-N-E, Bowman, B-O-W-M-A-N.  Does she pronounce

21 it "Jean" or "Jeanne"?

22      A.  It's pronounced "Jeanne."

23      Q.  She is listed here as director ARO for ARO

24 service appeals and validation.

25          Can you describe the distinction between the
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 1 work of the two directors, you and Ms. Bowman?

 2      A.  Jeanne was responsible for appeals, the

 3 service side, which would have been training and

 4 compliance, and then the validation team, which is

 5 also -- we call quality.  So more the support

 6 functionality, if you will, for the rest of the

 7 organization.

 8      Q.  What is validation?

 9      A.  Validation is a team of people that perform

10 quality audits on the overpayments when they're

11 identified.

12      Q.  Do they also perform audits of your vendors?

13 Or is that somebody else?

14      A.  Yes, they would.

15      Q.  And as director of ARO recovery services,

16 would you tell us what "recovery services" refers to?

17      A.  Recovery services would be, once an

18 overpayment is considered valid, we would go after

19 the -- pursue that recovery with the provider via our

20 normal process.

21      Q.  So this is always collection from providers?

22      A.  That's correct.

23      Q.  There's no collection from members?

24      A.  No.

25      Q.  And this is always recovery for services
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 1 provided -- services for which the provider had already

 2 been compensated?

 3      A.  That's correct.

 4      Q.  And so is it Mr. Coleman's function to deal

 5 with the money as it comes in?

 6      A.  Correct.

 7      Q.  In January of '09 -- excuse me.

 8          In June of '09 -- let's say in May of '09, was

 9 this the then-prevailing organization structure?  And

10 I'm not asking about the names in the boxes.  I'm just

11 asking whether the boxes were as they are here.

12      A.  No, there would have been other changes.

13      Q.  Were you still reporting to a vice president

14 for audit recovery and reimbursement operations?

15      A.  As of June 1st, I was reporting to a vice

16 president for audit recovery operations and claim cost

17 management.

18      Q.  And who is that?

19      A.  Becky Noreen, N-O-R-E-E-N.

20      Q.  And Becky is with a "Y"?

21      A.  Correct.

22      Q.  So is that the position that Sally Verrilli

23 formerly occupied functionally?

24      A.  Correct.

25      Q.  Where is Ms. Verrilli now?
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 1      A.  She is still with the company.

 2      Q.  Do you know what her position is?

 3      A.  Not completely, no.

 4      Q.  How about partially?

 5      A.  She is a vice president.

 6      Q.  Is she in the recovery business?

 7      A.  No longer, no.

 8      Q.  And what about Mr. Tinace, is he still above

 9 the person in Ms. Verrilli's old position?

10      A.  He is no longer with the company.

11      Q.  Is there a VP for affordability and commercial

12 relations?

13      A.  Not that I'm aware of, no.

14      Q.  Whom does the VP of ARO report to now?

15      A.  Today or as of June 1st?

16      Q.  All right, June 1st first.

17      A.  June 1st, there are three different

18 individuals as the organization was split up.

19      Q.  And today?

20      A.  Sorry.  Let me correct that.  That is as of

21 today.

22      Q.  Go ahead.  Who are the three people?  Let's do

23 that first.

24      A.  Kevin Jordan, Joan Butters, and Ken VanCara.

25 It's V-A-N --
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 1      Q.  Let's start with Kevin Jordan.  That's the

 2 conventional spelling?

 3      A.  Yes.

 4      Q.  And Joan -- it's "Butters" as in the

 5 high-priced spread?

 6      A.  B-U-T-T-E-R-S.

 7      Q.  And Anne, with a -- why don't you spell

 8 "Anne."

 9      A.  Ken.

10      Q.  Oh, "Ken."

11      A.  "VanCara" is V-A-N C-A-R-A.

12      Q.  So capital "T" [sic]?

13      A.  (Nods affirmatively)

14      Q.  So the reporter is too nice to tell you this,

15 but we'll need you to keep your voice up and give us

16 audible responses.

17      A.  Okay.

18      Q.  And as of June 1st, who had this VP audits

19 recovery and reimbursement position?

20      A.  As of June 1st, that was still Becky Noreen.

21      Q.  And that's June 1st of '09?

22      A.  Correct.

23      Q.  One other question about Page 588.  In the

24 lower left, we see Jason Richeson, R-I-C-H-E-S-O-N, who

25 is the director of ODAR development and ACME.



3710

 1          So let's start with ODAR.  We've had some

 2 testimony about it already, but why don't you tell us

 3 what ODAR is.

 4      A.  ODAR is the main application audit and

 5 recovery operations uses to manage the overpayment

 6 inventory.

 7      Q.  And by "overpayment inventory," that's a

 8 collection of suspected over- -- or accounts that the

 9 company has determined were overpaid and are being

10 assigned to a vendor for collection?

11      A.  That's correct.

12      Q.  Are you familiar with ODAR?

13      A.  I am.

14      Q.  What is ACME?  And I assume this is not

15 something you got in a Roadrunner cartoon.

16      A.  ACME was a department or division within the

17 services group of United at the time.

18      Q.  What do you mean by "the services group of

19 United"?

20      A.  Like IT.

21      Q.  Do you know what it was a department of -- or

22 a division of?

23      A.  I do not.

24      Q.  Do you know what ACME stands for?

25      A.  No, I do not.



3711

 1      Q.  It's not called that anymore, right?

 2      A.  I don't believe so, no.

 3      Q.  Is there a new name for ACME or for the ACME

 4 unit?

 5      A.  I do not know.

 6      Q.  Would you summarize what your current

 7 responsibilities are as director of recovery services

 8 and Ovations audit?  Is that still your title?

 9      A.  No.  Just director of recovery.

10      Q.  So would you summarize what your duties are as

11 director of recovery?

12      A.  My responsibilities are -- or include managing

13 the vendors that we -- the external vendors that we use

14 to perform the audit and recovery functions.  I have

15 a -- or am responsible for the appeals team within

16 audit and recovery operations.

17          I am also responsible for a group of people

18 that -- we call it customer outreach, which is working

19 with our internal network and other staff on audit

20 recovery.

21      Q.  Is there still today a director for ARO

22 services appeals and validation?

23      A.  Not in this capacity, no.

24      Q.  You've picked up the appeals part of that job?

25      A.  That is correct.
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 1      Q.  Who's got validation?

 2      A.  Validation is under Maria Cerjak.

 3      Q.  Is she a director of ARO?

 4      A.  Yes.

 5      Q.  Do we have Maria's name spelled?

 6      A.  C-E-R-J-A K.

 7      Q.  So you say you manage the external vendors,

 8 right?

 9      A.  Correct.

10      Q.  How many of those are there?

11      A.  I don't have the exact number, but there's

12 more than ten.

13      Q.  Johnson & Rountree is one of them, Johnson &

14 Rountree Premium is one of them, correct?

15      A.  That's right.

16      Q.  So just as a common terminology let's

17 understand that, when I refer to "J&R" or "Johnson &

18 Rountree," I'm referring to Johnson & Rountree Premium.

19 All right?

20      A.  Okay.

21      Q.  Other recovery vendors?

22      A.  We do.

23      Q.  Identification vendors?

24      A.  Yes.

25      Q.  Any other kinds of vendors?
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 1      A.  We have vendors that we all credit balance

 2 vendors, which is both identification and recovery.

 3      Q.  Any other kinds?

 4      A.  No.

 5      Q.  Is there a reason why you have broken up the

 6 identification and recovery for some vendors and have

 7 other vendors that do both?

 8      A.  The functions that each vendor performs is

 9 based on their specialty.

10      Q.  How many credit balance vendors do you have?

11      A.  Currently, two.

12      Q.  Who are they?

13      MR. McDONALD:  Objection, your Honor, relevance.

14      THE COURT:  What is the relevancy?

15      MR. STRUMWASSER:  I think we're going to be trying

16 to flush out the nature of this operation.  We're

17 actually going to encounter some of these names.  It

18 will help us put them it into context.

19      MR. McDONALD:  Your Honor, I think it may be a

20 matter of commercial proprietary significance which

21 entities the company's contracted with.  The issue in

22 this case is something that Johnson & Rountree did in

23 connection with a narrow time period.  I don't know

24 why --

25      THE COURT:  I just don't know what the relevancy
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 1 is of finding out what -- who they contract with today.

 2      MR. STRUMWASSER:  If Mr. McDonald is representing

 3 to your Honor that PacifiCare attaches competitive

 4 significance to their identity, then I withdraw the

 5 question.  I don't care to pursue that any further.

 6      THE COURT:  Okay.

 7      MR. McDONALD:  Your Honor, it might be an inquiry

 8 posed to the witness as to the commercial significance.

 9 It seems to me, first of all, it's not relevant.  And I

10 think there's a good chance that the company does not

11 want publicly known what vendors it uses.  But I think

12 there's initial threshold with the relevance.

13      THE COURT:  I'm not sure what they do today, why

14 that's relevant.

15      MR. STRUMWASSER:  Okay.  Fair enough.

16      Q.  Let's turn the page to 589.

17          So this is the overview of the your operation?

18 Is that how you would describe it?

19      A.  Correct.

20      Q.  By the way, I meant to ask another question in

21 reference to an earlier answer.  You referred to

22 customer outreach as being one of your jurisdictions?

23      A.  Correct.

24      Q.  Am I right, in that context, it's the

25 customers of ARO?
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 1      A.  That's correct.

 2      Q.  Not the customers of PacifiCare or United,

 3 right?

 4      A.  Correct.

 5      Q.  So customer outreach in that sense is a

 6 reference to other organizations and people within

 7 United, right?

 8      A.  Yes.

 9      Q.  Back to 589.  And so the first thing we learn

10 is that you have no responsibility for collection for

11 the ASO business, right?

12      A.  That is correct.

13      Q.  ASO is "Administrative Services Organization";

14 is that right?

15      A.  Yes.

16      Q.  So that tends to be large employers that do

17 their own underwriting of their healthcare plans and

18 retain the services of United to administer those

19 plans?

20      A.  We refer to them as employer groups.

21      Q.  In the second first-level bullet, we have,

22 "Recovery of identified overpayments via external

23 recovery vendors for above entities as well as ASO."

24          So for ASOs, you will recover for them; is

25 that right?
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 1      A.  Audit and recovery operations did not

 2 proactively audit for ASO overpayments.  In the event

 3 we were referred a piece of business to go and recover,

 4 we would do that as a special project, yes.

 5      Q.  So your identification vendors would only be

 6 doing non-ASO business, right?

 7      A.  That's correct.

 8      Q.  And your recovery vendors would typically be

 9 doing the work that is identified by identification

10 vendors or internal resources, right?

11      A.  That is correct.

12      Q.  But every once in a while, as a special

13 project, you would do a recovery for an employer group?

14      A.  Correct.

15      Q.  And then that recovery is described in two

16 categories here, "provider refunds" or "automatic claim

17 offset/down adjustments when allowed."

18          The latter category, "automatic claim

19 offset/down adjustments," is that what's referred to as

20 clipping?

21      A.  I believe that's what it was referred to

22 prior.

23      Q.  And then in addition, you manage the appeals

24 and service of overpayment and recovery operations,

25 right?
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 1      A.  Correct.

 2      Q.  So your counsel has designated you as the

 3 person most knowledgeable within United about Johnson &

 4 Rountree.  Do you believe that to be the case?

 5      A.  I do.

 6      Q.  What are your responsibilities specifically

 7 with respect to Johnson & Rountree?

 8      A.  My responsibilities would be to manage to the

 9 contract that we have with Johnson & Rountree and any

10 deliverables or processes that we expect from them

11 related to recoveries.

12      Q.  You said "manage to the contract"?  Is that

13 the way you phrased it?

14      A.  Correct.

15      Q.  What does that mean?

16      A.  The contract that we have in place with

17 Johnson & Rountree has certain requirements within it.

18 We ensure that those requirements are met and that

19 they're following all of the terms of that contract.

20      Q.  Is it said within United that you are the

21 owner of the Johnson & Rountree contract?

22      A.  ARO is, yes.

23      Q.  And within ARO, it's your responsibility?

24      A.  From a day-to-day management, yes.

25      Q.  What other capacities would there be other
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 1 than day-to-day?

 2      A.  Authority to sign the contract and be

 3 responsible for that is not mine.

 4      Q.  Whose is that?

 5      A.  Currently, that is Ken VanCara.

 6      Q.  And in 2008?

 7      A.  2008 would have been Ken as well.

 8      Q.  Who is responsible for negotiating the

 9 contract and amendments?

10      MR. McDONALD:  Objection, maybe to clarify some

11 time.

12      THE COURT:  Sustained.  When?  Now?

13      MR. STRUMWASSER:  Q.  Who is?  Yeah.

14      A.  Negotiating the contract with Johnson &

15 Rountree would be my responsibility submitted for

16 approval up to Kevin Jordan.

17      Q.  Kevin?

18      A.  Jordan.

19      Q.  How about in 2008?

20      A.  In 2008, it would also have been mine up to

21 Ken VanCara.

22      Q.  Who is Parker Thornberg, T-H-O-R-N-B-E-R-G?

23      A.  Parker is currently the manager of the vendor

24 relations team.

25      Q.  Who is -- does he have any current
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 1 responsibilities with respect to the Johnson & Rountree

 2 contract or contracts?

 3      A.  Yes.  He manages the day to day with Johnson &

 4 Rountree and all other vendors.

 5      Q.  How does that differ from your day-to-day

 6 management of Johnson & Rountree?

 7      A.  It would be the same.  Parker reports to me

 8 directly.

 9      Q.  Who is Shelly, S-H-E-L-L-Y, Hornstein,

10 H-O-R-N-S-T-E-I-N?

11      A.  Shelly is the current manager of Johnson &

12 Rountree reporting to Parker.

13      Q.  I believe you mentioned Bob Starman.  What was

14 his title -- what is his title?

15      A.  He's no longer at the company.

16      Q.  I'm going to hand you a binder.  And in case

17 you missed the demonstration yesterday, this has some

18 but not all of the exhibits in evidence.  And I'm going

19 to ask you to turn to one of them and, specifically,

20 Exhibit 311, which is tabbed at 311.

21      A.  Okay.

22      Q.  Have you seen this document before?

23      A.  I have.

24      Q.  I'm sorry.  You have?

25      A.  I have.
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 1      Q.  And am I correct that this is the contract

 2 that governed at least some of Johnson & Rountree's

 3 services to United in the period from June 1, '05 to

 4 April 30, '07?

 5      A.  This is the only contract I'm aware of for

 6 that time period, yes.

 7      Q.  Now, if you would turn to Exhibit 312, the

 8 next one in the book.  Let me know when you've had a

 9 chance to look at that.

10      A.  Okay.

11      Q.  You're familiar with this document as well?

12      A.  I am.

13      Q.  This is the contract that came into effect

14 replacing Exhibit 311?

15      A.  That is correct.

16      Q.  So this is a contract that was in effect when

17 you joined United, right?

18      A.  Correct.

19      Q.  Just for numerical simplicity, let's look at

20 Exhibit 313.

21          These are all confidential, right?

22      MR. McDONALD:  Right.

23      THE COURT:  Actually, I still haven't dealt with

24 that.

25      MR. McDONALD:  We can talk about it whenever your
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 1 Honor wants.

 2      MR. STRUMWASSER:  As far as we're concerned, they

 3 can go into envelopes.

 4      THE COURT:  All three of those contracts?

 5      MR. STRUMWASSER:  Yes, as well as 314.

 6      MR. McDONALD:  They may be what?

 7      THE COURT:  Put into envelopes.

 8      MR. McDONALD:  And maybe 315 as well.

 9      MR. STRUMWASSER:  Actually, all the way out to

10 317.

11      MR. McDONALD:  Actually, when we get to it, some

12 other ones as well.

13      THE COURT:  We were going deal with that, but I'll

14 do it now.  That's great.  But I don't have 316 as a

15 confidential question mark, so we'll deal with that

16 later.

17      MR. McDONALD:  Actually, 316 need not be

18 confidential.

19      THE COURT:  All right.

20      MR. McDONALD:  Unless Mr. Bugiel stands up and

21 waves his hand at me.

22      THE COURT:  I think that was already taken care

23 of.

24      MR. STRUMWASSER:  Okay.

25      Q.  So you've had a chance to look at 313, right?
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 1      A.  Right.

 2      Q.  And you're familiar with this document as

 3 well?

 4      A.  I am.

 5      Q.  What is this?

 6      A.  This is the contract which would be -- have

 7 gone into effect following Exhibit 312.

 8      Q.  So it went into effect May 2009?

 9      A.  That's correct.

10      Q.  So now let's take a look at 314.

11      A.  Okay.

12      Q.  You're familiar with that?

13      A.  I am.

14      Q.  What is that?

15      A.  This is the first amendment to the May 1st,

16 2009 contract with Johnson & Rountree.

17      Q.  What was the -- that became effective

18 September 1 of '09?

19      A.  Correct.

20      Q.  What was the purpose of this amendment, 314?

21      A.  This amendment was simply to adjust the fee

22 that was in the original contract.

23      Q.  In general, was it an adjustment upward,

24 downward, or a mixture?

25      A.  It was a reduction.
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 1      Q.  And now let's take a look at Exhibit 315.

 2      A.  Okay.

 3      Q.  Are you familiar with that?

 4      A.  I am.

 5      Q.  What is that?

 6      A.  This is the second amendment to the May 1st,

 7 2009 contract also with Johnson & Rountree.

 8      Q.  Effective May 1, '09, right?

 9      A.  Yes.

10      Q.  What was the purpose of this memo?

11      A.  This was also to adjust the fee that we paid

12 to Johnson & Rountree.

13      Q.  Which direction?

14      A.  Increase.

15      Q.  So taken together, Exhibits 314 and 315 went

16 into effect at the same time, right?

17      A.  Those two exhibits would have covered the

18 May 1st, 2009 contract, yes.  But they weren't in force

19 at the same time.

20      Q.  Okay.  Now we're up to 316.  And that's --

21 you're familiar with that as well?

22      A.  I am.

23      Q.  What is it?

24      A.  This is a letter to Johnson & Rountree,

25 informing them that the contract from 2007 was ending
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 1 and a request for renegotiation for a new contract.

 2      Q.  Now, 317, are you familiar with that?

 3      A.  I am.

 4      Q.  What is that?

 5      A.  This is a template that would have been sent

 6 to Johnson & Rountree during the renegotiation period

 7 preceding the May 1st, '09 contract.

 8      Q.  So this is sort of the starting point of the

 9 negotiations?

10      A.  Correct.

11      Q.  And those are the negotiations which you would

12 be conducting?

13      A.  That's correct.

14      Q.  And you use it for not just Johnson & Rountree

15 but other vendors?

16      A.  This is used for other vendors as well, yes.

17      Q.  And this is used for identification vendors,

18 collection vendors, credit balance vendors?

19      MR. McDONALD:  Objection, your Honor, relevance.

20      THE COURT:  What's the relevancy?

21      MR. STRUMWASSER:  We've been trying to figure out

22 exactly how these contracts come together.  I asked

23 Mr. Cassady that same question.  He didn't know.

24          I'm just trying to the establish that they use

25 a -- you know, that it's an industrialized process in
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 1 which they use a template for all kinds of vendors and

 2 that the terms at least start out common among all

 3 their vendors.

 4      THE COURT:  Well, I'm not sure, but I'll allow it.

 5      MR. McDONALD:  Your Honor, what does it matter

 6 whether they use a cookie cutter or they start with a

 7 blank sheet of paper with each vendor?  The terms of

 8 the contract are what will control the relationship.

 9      THE COURT:  I understand, but it's preliminary.

10 I'll allow it.

11      THE WITNESS:  This is a starting point, yes.

12      MR. STRUMWASSER:  Q.  So if we go back to the 2007

13 contract, which is -- Exhibit 312; is that right?

14      A.  Correct.

15      Q.  So that's the contract that would have been in

16 effect in 2008, correct?

17      A.  That is correct.

18      Q.  Am I correct that Johnson & Rountree was being

19 compensated under that contract a [X] percent

20 contingency fee?

21      MR. McDONALD:  Objection, your Honor.  I think

22 that contingency provision is one of the key

23 confidential pieces of information.  We'd like it

24 stricken from the record.

25      THE COURT:  All right.
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 1      MR. STRUMWASSER:  I don't object to that.

 2          May I ask, is the fact of a contingency, does

 3 that matter?

 4      MR. McDONALD:  Maybe the witness can be asked that

 5 question.  I think the fact that there is even a

 6 contingency arrangement is of competitive significance,

 7 your Honor.

 8      THE COURT:  All right.  Why don't you ask the

 9 witness.

10      MR. STRUMWASSER:  Let me ask this to begin with.

11      Q.  Is it common in the industry, if you know, for

12 collection agencies to be paid on a contingent basis, a

13 percentage basis?

14      A.  I'm not aware of the common thread on that

15 fee, no.

16      Q.  Is it your understanding that the fact that --

17 I'm pausing because I don't want to get into this -- I

18 don't want to get us into a position where we have to

19 start doing stuff with the record.

20      THE COURT:  Do you want to take a break and think

21 about it for a minute?

22      MR. STRUMWASSER:  Sure, that's fine.

23          (Recess taken)

24      THE COURT:  We'll go back on the record.

25          There has been a problem with one of the
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 1 amounts.  And if you could please substitute an "X" for

 2 that amount, then that will protect the record.

 3          Is that agreeable?

 4      MR. McDONALD:  Yes, your Honor.

 5      MR. STRUMWASSER:  Q.  Exhibit 313, the effective

 6 2009 agreement, did you negotiate this?

 7      A.  Among others, yes.

 8      Q.  Among other contracts or among other people?

 9      A.  Among other people.

10      Q.  Who else?

11      A.  Parker Thornberg was involved with Johnson &

12 Rountree as well.

13      Q.  Anybody else?

14      A.  Principally, no.

15      Q.  Do you know who negotiated 312, the 2007

16 agreement for United?

17      A.  I do not know specifics, no.

18      Q.  And as I understand it under this contract, if

19 an attempt is made to collect from a vendor who timely

20 disputes the liability, that vendor -- excuse me, not

21 "vendor" -- a provider who timely disputes the

22 liability, that dispute is treated as a provider

23 appeal, correct?

24      A.  Assuming the provider sends in written

25 documentation indicating such, yes.
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 1      Q.  And in that case, responsibility for resolving

 2 the appeal is vested in Johnson & Rountree?

 3      A.  In certain circumstances, Johnson & Rountree

 4 would handle the appeal, otherwise, our internal team

 5 would.

 6      Q.  What are the circumstances under which

 7 Johnson & Rountree would not?

 8      A.  Johnson & Rountree would not work more complex

 9 appeals, such as a contract dispute between provider as

10 for reason for overpayment.

11      Q.  Do you know whether Johnson & Rountree has a

12 unit or department that handles provider appeals?

13      A.  They do.

14      Q.  Have you been to Johnson & Rountree's offices?

15      A.  I have.

16      Q.  Have you ever been involved in an audit of

17 Johnson & Rountree?

18      A.  There is an internal -- there is a group

19 within my team that performs regular audits on the

20 appeals that Johnson & Rountree is responsible for.

21      Q.  And have you ever been involved in those

22 audits?

23      A.  No.

24      Q.  Do you receive those audits?

25      A.  I do.



3729

 1      Q.  What's done with them?

 2      A.  In the event the score on the audits is not

 3 favorable to the terms of the contract, we will reach

 4 out to Johnson & Rountree for corrective action.

 5      Q.  Can you tell us where in Exhibit 312 the

 6 scoring of audits is prescribed?

 7      A.  The scoring for those audits is primarily in

 8 Section 4.17.3.

 9      Q.  In the first or the second paragraph?

10      A.  It would be a combination of both.

11      Q.  So walk us through, if you would, how the --

12 well, walk us through the references you see in this

13 paragraph to -- 4.17.3 -- to the audits, the audits of

14 which we've been speaking.

15      Q.  In the appeal process, about midway through

16 first paragraph, we require acknowledgment letters to

17 be sent within 48 hours of receipt of that appeal.

18          Towards the bottom of that paragraph, we

19 require that they respond within 15 days or resolve

20 that appeal within 15 days, calendar days, of receipt.

21      Q.  So what you're saying is that 4.17.3 contains

22 criteria for their performance under the contract, and

23 those are the criteria that your team audits?

24      A.  That is correct.

25      Q.  Take a look at Exhibit 318, if you would,
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 1 please.

 2          "KPI" stands -- oh, go ahead.  Take your time.

 3      A.  Okay.

 4      Q.  "KPI" stands for "Key Performance Indicator"?

 5      A.  That is correct.

 6      Q.  What do you understand -- first of all, you've

 7 seen 318 before?

 8      A.  I have.

 9      Q.  What is it?

10      A.  These are the definitions for those

11 performance indicators related to the May 1st, '09

12 contract.

13      Q.  There were -- strike that.

14          Were there KPI -- was there a KPI for the '07

15 contract?

16      A.  There was not.

17      Q.  So these criteria would not have applied to

18 '07 and '08 Johnson & Rountree work, right?

19      A.  That's correct.

20      Q.  Was there some other alternative construct

21 other than KPI in effect in '08?

22      A.  Nothing to the extent of the key performance

23 indicators from '09.  We did measure their performance

24 against the specific deliverables in the contract

25 however.
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 1      Q.  So you broke down the contract requirements

 2 that were objectively measurable, and you measured them

 3 in your audits?

 4      A.  Correct.

 5      Q.  But you didn't necessarily aggregate them into

 6 a score?  Or did you?

 7      A.  Not all of the deliverables, no.

 8      Q.  Do you know how many people work in the

 9 Johnson & Rountree appeals department?

10      A.  I do not know the number.

11      Q.  Do you know what training they receive in the

12 California Insurance Code?

13      A.  I am not aware of the training specific to the

14 California Insurance Code.

15      Q.  Do you receive training on the California

16 Insurance Code?

17      A.  Within audit and recovery operations, there is

18 a team, a small team of people that are responsible for

19 compliance.  And then we will receive training on any

20 of those compliance regulations required to do our

21 jobs.

22      Q.  Have you ever heard of the Fair Claims

23 Settlement Practices Regulations?

24      A.  I am aware of it, yes.

25      Q.  Have you ever received training on it?
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 1      A.  Specifically, no.

 2      Q.  Is any familiarity with the Fair Claims

 3 Settlement Practices Regulations necessary for to you

 4 do your job?

 5      MR. McDONALD:  Objection, your Honor, calls for a

 6 legal conclusion as to what -- I think it sounds like

 7 he's asking this witness to opine on what the law

 8 requires him to be trained in to perform the functions

 9 that he performs.

10      THE COURT:  I don't think that was the question.

11          I'll allow it if you understand the question.

12      THE WITNESS:  Would you repeat the question?

13      MR. STRUMWASSER:  Actually, could we go back two

14 questions?  I'd like the witness to hear the preceding

15 one and then the question that's been --

16      THE COURT:  Okay.

17          (Record read)

18      THE WITNESS:  Specific to that act, no.

19      MR. STRUMWASSER:  Q.  Do you know whether the

20 Johnson & Rountree appeals personnel are trained in the

21 Fair Claims Settlement Practices Regulations?

22      A.  I do not know.

23      Q.  Is anybody in ARO responsible for determining

24 whether the Johnson & Rountree personnel are trained in

25 the fair claims settlement practices regs?
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 1      A.  The compliance team in ARO receives their

 2 guidance from internal United regulatory and legal

 3 teams which advise us to those requirements necessary

 4 to do our job.

 5          In the event that is a requirement, our

 6 vendors are trained just as the internal staff is.

 7      Q.  Are those instructions, those regulatory

 8 instructions, put down in writing?

 9      A.  We do have a grid by state, yes.

10      Q.  So there's a standardized document that

11 contains the regulatory requirements by state?

12      A.  To the extent it applies to our business, yes.

13      Q.  What's that document called?

14      A.  It's called a compliance grid.

15      Q.  Who is the head of your compliance team?

16      A.  Within audit and recovery operations, it's

17 Maria Cerjak.

18      Q.  Maria?

19      A.  Cerjak.

20      Q.  Cerjak?

21      A.  C-E-R-J-A-K.

22      Q.  And in 2008?

23      A.  2008, I believe it was also Maria Cerjak.

24      Q.  Today, how many people are in this compliance

25 team?
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 1      A.  I believe there are three, although I'm not

 2 positive.

 3      Q.  Counting Ms. -- Cerjak?

 4      A.  "Cerjak."

 5      Q.  -- Cerjak?

 6      A.  Counting her would most likely be four.

 7      Q.  Can you give us the names of the ones you

 8 remember from that team today?

 9      A.  Nancy Carlson, C-A-R-L-S-O-N, Susan Gaulke,

10 G-A-U-L K-E.  The manager is Mike Kujawa, K-U-J-A-W-A.

11 And then Maria Cerjak as the director.

12      Q.  That's today?

13      A.  That's today.

14      Q.  In 2008, how many people were there?

15      A.  I believe it was the same with the exception

16 of Susan.  So it was just three in 2008.

17      Q.  I'm sorry.  Susan was there or not?

18      A.  Susan was not in that role.

19      Q.  Was there somebody else there in that

20 position?

21      A.  No.  There was only those three.

22      Q.  Now, each of those three, leaving out the

23 director for the moment, is compliance all they do or

24 is that one of the things they do?

25      A.  I am not certain.  I would believe it was one
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 1 of the things, but I couldn't be for certain.

 2      Q.  Do you know Jake Cassady, C-A-S-S-A-D-Y?

 3      A.  I do.

 4      Q.  Do you deal with him in the course of your

 5 duties?

 6      A.  Parker and Shelly would deal with the day to

 7 day.  But in the event something needed to be escalated

 8 to my attention, yes.

 9      Q.  Did you review the transcript of his testimony

10 in this case?

11      A.  I did.

12      Q.  Is there anything that Mr. Cassady said there

13 that you disagree with?

14      MR. McDONALD:  Objection, your Honor, vague.  We

15 have several hundred pages of testimony, and to ask

16 this witness if he disagreed with anything in the

17 several hundred pages I think is unfair.

18      MR. STRUMWASSER:  Goes to the interpretation of

19 what he says.  It may well be that he can later on

20 explain why he didn't remember something, but I think

21 it's fair to ask him whether there was anything that he

22 recalls seeing that was -- that he disagreed with.

23      THE COURT:  I'll allow it if there's anything that

24 jumps out.

25      THE WITNESS:  Mr. Cassady made mention of a
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 1 specific field in a feed that they receive overnight,

 2 stating that a field was there.  And it is not in the

 3 feed.

 4      MR. STRUMWASSER:  Q.  And that was a field in

 5 ODAR?

 6      A.  A field on the file that they receive from

 7 ODAR, yes.

 8      Q.  What was that field?

 9      A.  That was a field indicating whether an initial

10 notice was sent or not and the date.

11      Q.  So that's --

12      A.  The date of the first letter.

13      Q.  So one field, namely the date of the first

14 letter, he testified was in the feed.  And it's your

15 testimony that that is not in the feed?

16      A.  That's correct.

17      Q.  Is that field in ODAR as opposed to being fed?

18      A.  It is.

19      Q.  Was there anything else that you recall seeing

20 that you thought was incorrect?

21      A.  Off the top of my head, no.

22      Q.  Let's go back to Exhibit 380, the one I gave

23 you this morning, if you would please.  Let's turn to

24 the page ending with the Bates number ending 593, if

25 you would, please.
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 1          We have what are described as ARO targets.

 2 For whom are these targets?

 3      A.  These are targets for audit recovery

 4 operations.

 5      Q.  So these are standards for your unit to

 6 achieve, right?

 7      A.  They are financial targets, yes.

 8      Q.  So in 2008 --

 9      MR. McDONALD:  I'm sorry to interrupt, but to the

10 extent that Mr. Strumwasser's question was about to

11 recite a number, I'd just like to interpose an

12 objection.

13      THE COURT:  Okay.

14      MR. STRUMWASSER:  I appreciate the warning.

15      MR. McDONALD:  In addition, I'd note that this

16 page references UHC and Ovations and AmeriChoice.  And

17 I think maybe the inquiry could be made to the witness

18 as to whether this includes any PacifiCare business.

19      THE COURT:  Okay.

20      MR. STRUMWASSER:  Okay.  Fair enough.

21      Q.  Is there anything on that page that pertains

22 to PacifiCare Life and Health Insurance?

23      A.  Without seeing the specifics, I wouldn't be

24 able to answer that.

25      Q.  Does this page pertain to the entirety of



3738

 1 ARO's recovery operations?

 2      A.  To the best of my knowledge, yes.

 3      Q.  So to the extent that ARO is attempting to

 4 recover sums owed to PacifiCare Life and Health

 5 Insurance Company, those efforts would be included in

 6 this page, to the best of your knowledge?

 7      MR. McDONALD:  Objection, your Honor.  I think,

 8 based on the prior testimony, it's calling for

 9 speculation.  He's already testified he doesn't know.

10      THE COURT:  Well, if you do.  It's a different

11 question.

12      THE WITNESS:  To the extent a target was set for

13 that business, yes.

14      MR. STRUMWASSER:  Q.  So to the best of your

15 knowledge, there are no other targets that were set

16 just for PacifiCare work in '08?

17      A.  I'm not aware of any, no.

18      Q.  So under the 2008 target, we have a number for

19 UHC fully insured, a number whose name shall not be

20 spoken.  But that was the target for your unit to

21 recover sums owed on UHC fully insured business, right?

22      A.  Correct.

23      Q.  Immediately below the box "2008 Target" and a

24 footnote, right?

25      A.  Correct.
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 1      Q.  And then there's a footnote there.  What does

 2 that footnote refer to, Footnote 3?  Can you explain

 3 that?  And let me just -- so that we don't get anything

 4 confidential involved here there's two numbers there.

 5 And so let's just not say those two numbers.  But we'll

 6 just refer to those as the first number and the second

 7 number.

 8      A.  Audit and recovery operations was always

 9 striving to make improvements in their business.  And

10 that footnote refers to an assumed increase in that

11 business.

12      Q.  Do you know what the basis was for the

13 assumption of an increase in recovery rate?

14      A.  The basis was to create efficiencies and

15 ensure that we were not -- to ensure that we were

16 recovering all of the possible dollars that we could.

17      Q.  What kind of efficiencies?

18      A.  Increased follow-up, as an example.

19      Q.  Do you know whether you realized the increase

20 described here?

21      A.  Not to the fullest in 2008.

22      Q.  How far from the first number to the second

23 number did you get?

24      A.  About to the middle.

25      Q.  Okay.  As a general proposition, how are these
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 1 targets set?

 2      A.  It's complicated.  We look at what our

 3 existing outstanding overpayments are as well as what

 4 we forecast we will identify in new overpayments in the

 5 next year.  And then we set targets based on those two

 6 figures.

 7      Q.  So roughly speaking, you've got two quantities

 8 that are going to determine the success of your

 9 recovery efforts.  One is the volume of overpayments

10 that exist, and the other is your success at recovering

11 them, right?

12      A.  Correct.

13      Q.  Were you in 2008 expecting there to be an

14 increase in the volume of overpayments?

15      A.  Without the specifics, I would have to say

16 that the overall expectation was a decrease.  But

17 individual businesses could have been an increase.

18      Q.  Do you recall whether -- any of the specific

19 individual businesses that were expected to increase

20 in '08?

21      A.  I --

22      MR. McDONALD:  Objection, your Honor.  I don't

23 know the relevance, and I think this may be touching on

24 confidential business.

25      THE COURT:  What's the relevance?
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 1      MR. STRUMWASSER:  I mean, we got -- the answer's

 2 in, but this is going to -- you know, we have evidence

 3 of a substantial pressure on this company -- well, we

 4 have evidence of improper attempts to collect.  And the

 5 question is whether that was the product of management

 6 pressure.  That would be relevant in whatever remedial

 7 actions we take.

 8      THE COURT:  Can you read the question back?

 9          (Record read)

10      THE COURT:  I think he can answer yes or no before

11 we get anything specific.

12      THE WITNESS:  I don't know.

13      MR. STRUMWASSER:  I'm sorry?

14      THE COURT:  He doesn't know.

15      MR. STRUMWASSER:  Q.  Now, did you give each

16 recovery vendor its own targets in 2008?

17      A.  No.

18      Q.  In 2008, did recovery vendors have a

19 percentage of recovery target?

20      A.  We established an expected goal with each of

21 the recovery vendors, yes.

22      Q.  And how was that -- "expected recovery goal"?

23 Is that the way you phrased it?  How was that

24 expressed?  Was that a dollar number, a percentage, or

25 something else?
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 1      A.  It was a percentage.

 2      Q.  And did that percentage vary from recovery

 3 vendor to recovery vendor?

 4      A.  It did not.

 5      Q.  So you just had a percentage that you expected

 6 all of your recovery vendors to achieve?

 7      A.  Correct.

 8      Q.  And how was that percentage number determined?

 9      A.  There were two percentages, one for the -- as

10 I said, the existing business and one for new

11 identifications.  It was determined in the course of

12 setting the targets, looking at the increase in

13 recovery rate that we were expecting and so forth.

14      Q.  What's the distinction -- I must have missed

15 something here.

16          What is the distinction you just alluded to

17 between existing business and -- what was the other

18 category?

19      A.  New identification.

20      Q.  So what's the definition of "existing

21 business"?

22      A.  "Existing business" would be any balances at

23 the beginning of the year that were previously not

24 recovered from prior years.

25      Q.  So it's just an annual carryover of the
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 1 inventory?

 2      A.  Yes.

 3      Q.  And the other category?

 4      A.  The other category is new identifications.

 5 And that is from our identification vendors as well as

 6 internal audit teams, any new identifications that may

 7 be found within that year.

 8      Q.  And those new identifications might be for

 9 overpayments that were made in prior years, right?

10      A.  Assuming that the time frame has not lapsed to

11 identify that overpayment, yes.

12      Q.  How far back do you tell your -- do you have

13 your identification vendors go?

14      A.  The identification vendors, as well as

15 internal teams, would follow our compliance grid, which

16 clearly states for each state what that requirement is.

17      Q.  It's several years in the case of California,

18 right?

19      A.  It is one year.

20      Q.  It's one year?

21      A.  From the claim paid date.

22      Q.  To?

23      A.  Notification to the provider.

24      Q.  That's the 365-day?

25      A.  Correct.
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 1      Q.  But if there has been a notification within

 2 365 days, then you have several years to complete the

 3 collection, right?

 4      A.  To my knowledge, there was no regulation in

 5 California which stipulates if you notify within the

 6 365 days that there is a restriction on the recovery.

 7      Q.  You don't know of any applicable statute of

 8 limitations?

 9      MR. McDONALD:  Objection, your Honor.

10      THE COURT:  I'm not -- I'm going to allow it.  I

11 understand it's not a legal opinion, but he deals with

12 this on a daily basis.  So if he knows.

13      THE WITNESS:  Could you repeat the question?

14          (Record read)

15      THE WITNESS:  Assuming the notification is within

16 the 365 days of the claim paid date, no.

17      MR. STRUMWASSER:  Q.  Without asking the specific

18 numbers, is your target recovery percentage higher for

19 the carryover business or for the identification

20 business?

21      A.  It's two separate -- you really can't compare

22 them.

23      Q.  They're not just percentage X and

24 percentage Y?

25      MR. McDONALD:  Objection.  Are we talking about a
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 1 specific year?

 2      MR. STRUMWASSER:  '08.

 3      THE WITNESS:  There is a percentage calculated for

 4 each of those buckets.  The meaning of that percentage

 5 is different and therefore not comparable.

 6      MR. STRUMWASSER:  Q.  Different as applied to

 7 recovery vendors?

 8      A.  Different as applied to older business may be

 9 harder to recover and therefore not the same as new

10 identifications that come through door.

11      Q.  So it would have a lower number?

12      A.  It could.

13      Q.  I'm just -- nothing fancy.  I'm just trying to

14 understand.

15          So just so I understand how this is

16 calculated, in 2008, a recovery vendor is given a

17 target percentage for new identification business,

18 right?

19      A.  Correct.

20      Q.  That's just a single number percentage, a

21 decimal, right?

22      A.  Correct.

23      Q.  And that would -- and compliance would be

24 calculated by dividing the dollars that are recovered

25 on that, on a given book of business -- given body of
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 1 identified claims, divided by the total amount of

 2 the -- that -- divided by the total overpayment in

 3 those claims?

 4      A.  Could you restate the question?

 5      Q.  Yeah.  I'll take a step backwards.  Am I

 6 right, typically these identification jobs come in over

 7 ODAR?

 8      A.  Correct.

 9      Q.  And the transmission to the recovery vendor

10 has, as a field, the amount overpaid?

11      A.  Correct.

12      Q.  And so if one wanted to figure out whether

13 recovery Vendor A has met its goal, its target for

14 2008, you would divide the total recoveries on that --

15 on their identification business by the total amounts

16 overpaid as it was set by United, right?

17      A.  In simple terms, yes.

18      Q.  I mean, the division would be just that

19 simple, right?

20      A.  There are other components to that, but yes.

21      Q.  What other components are there?

22      A.  The calculation would also include any items

23 that we closed or no longer pursued with the provider.

24      Q.  So an identification was made of a -- of two

25 claims, let's say, A and B.  They go to a recovery
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 1 vendor.  And while they're at the recovery vendor's,

 2 United determines not to pursue A.  So then in that

 3 calculation of whether this vendor met its goal, you

 4 would have the amount recovered on B divided by the

 5 overpayment amount on B, right?

 6      A.  Correct.

 7      Q.  Why would -- what are the reasons why you

 8 might have decided to close A?

 9      A.  During the recovery process if a provider

10 should supply additional documentation that we did not

11 originally have.  Various other reasons, but mostly

12 information that we would not have at the time we

13 identified the overpayment.

14          If we find that that subsequent documentation

15 is in favor of the provider, that overpayment is closed

16 and no longer pursued.

17      Q.  So, for example, if the provider responds to

18 the recovery vendor's attempt to collect with a timely

19 written appeal and that appeal is assessed by the

20 recovery vendor's appeals unit and determined to have

21 been meritorious, that the provider was right, then

22 that attempted collection would be taken out of the

23 measurement of whether this vendor met its goals for

24 the year?

25      A.  Either the vendor's or internal appeals team,
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 1 depending on the situation, yes.

 2      Q.  So it doesn't help the vendor's performance --

 3 the vendor's meeting or failing to meet -- it doesn't

 4 help the vendor meet its performance goal to agree with

 5 an appeal from a -- excuse me -- to reject an appeal

 6 from a provider, correct?

 7      A.  Can you restate that?

 8      Q.  Yeah.  I think this is the right answer; this

 9 is what the Department would like to hear.  So I just

10 want to make sure that you don't think there's

11 anything -- that we have what it is that should be

12 happening here.

13          If a vendor sends a collection notice and the

14 provider responds saying, "Oh, no.  I don't owe that,

15 and here's the documentation," and the vendors appeals

16 unit looks at it and determines, "Yes, this provider is

17 right, so we're not going to try and collect this

18 debt," that doesn't hurt the vendor when it comes to

19 the time to evaluate whether the vendor has met its

20 goals?

21      MR. McDONALD:  Objection, your Honor.  I think it

22 misstates the testimony and assumes facts not in

23 evidence.

24      THE COURT:  I think I understood it.

25          Did you understand it?
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 1      THE WITNESS:  I think so.

 2      THE COURT:  Okay.

 3      THE WITNESS:  I might have to have it repeated one

 4 more time.

 5      MR. STRUMWASSER:  Let me break it down.

 6      Q.  So we've got a claimed overpayment goes to the

 7 vendor.  Are you with me so far?

 8      A.  Yes.

 9      Q.  $100 from Dr. Kildare.  So the vendor sends a

10 collection notice to Dr. Kildare saying, "You owe

11 United $100."  Are you with me so far?

12      A.  Yes.

13      Q.  Dr. Kildare sends back, let's say, a timely

14 dispute of that bill, saying, "No.  I already returned

15 it, and here's the canceled check for 100 bucks."  Are

16 you with me so far?

17      A.  Yes.

18      Q.  At the end of the year when you're deciding

19 whether this vendor has met its goals, does the fact

20 that the vendor didn't collect $100 from Dr. Kildare

21 hurt the vendor's opportunity to meet its goal?

22      A.  No.

23      Q.  Right.  So that hundred dollars was removed

24 from both the numerator and the denominator of the

25 calculation of whether the vendor met its goal, right?
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 1      A.  Correct.

 2      Q.  Okay.  That's good.

 3          And conversely, if the debt had come back that

 4 Dr. Kildare's letter came in and the company decided --

 5 the vendor decided "I'm just going after Dr. Kildare"

 6 and somehow got Dr. Kildare to give them $100, the

 7 vendor is no better off in terms of meeting its goal

 8 than if it had simply acknowledged the appeal, right?

 9      A.  That would not be in the favor of vendor

10 because that -- if that recovery occurred and was in

11 error, it would be sent back to the provider by United.

12      Q.  If Dr. Kildare writes back to the vendor and

13 says, "Here's the canceled check," does the vendor have

14 authority on its own to cancel the obligation, or must

15 it seek authority from United?

16      A.  All vendor requests for cancellation go

17 through an approval process within United.

18      MR. STRUMWASSER:  Did your Honor want to take

19 another morning break?

20      THE COURT:  How are you doing for time?

21      MR. STRUMWASSER:  We're less than halfway there.

22      THE COURT:  I can go, but -- let's take a

23 ten-minute break and see how we can do.

24      MR. STRUMWASSER:  Very good.  Thank you, your

25 Honor
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 1          (Recess taken)

 2      THE COURT:  Let's go back on the record.

 3      MR. STRUMWASSER:  Q.  Mr. Bugiel, when you

 4 arranged in January of 2008, how many recovery vendors

 5 did United have available to it?

 6      A.  There were three primary.

 7      Q.  There were three period?

 8      A.  There were three.

 9      Q.  One of those was Johnson & Rountree?

10      A.  That's correct.

11      Q.  What was the existing mechanism for allocating

12 recovery work among the three vendors?

13      A.  At the time I came to United, the work was

14 distributed to each recovery vendor by state.

15      Q.  So Johnson & Rountree had all the California

16 work?

17      A.  Correct.

18      Q.  Did you change that, or was it changed during

19 2008?

20      A.  We did not change that in 2008, no.

21      Q.  Did you change it subsequently?

22      A.  With the implementation of the May 1st

23 contract of '09, yes.

24      Q.  How is that done today?

25      A.  Johnson & Rountree is now our primary recovery
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 1 vendor.  We have since terminated one of the three.

 2 And the other one is only working on special

 3 activities.

 4      Q.  By the way, when you came in 2009, did you

 5 have any prior experience with collections?

 6      MR. McDONALD:  Objection.  Perhaps you meant

 7 "2008"?

 8      MR. STRUMWASSER:  "2008" it is.  Thank you.

 9      Q.  When you came in 2008, had you had any prior

10 experience with recovery work?

11      A.  No, I did not.

12      MR. STRUMWASSER:  Your Honor, I ask this to be

13 marked as 381, a document with a date, February 14, '06

14 and a heading "PacifiCare Claims Operations."

15      THE COURT:  All right.  381.

16          And where's the date?  Okay.  2/14/06.

17          And do you want to talk about confidentiality

18 later?

19      MR. McDONALD:  Yes, if we might, your Honor.

20      MR. STRUMWASSER:  This is the claims package for

21 PacifiCare care.  It's utterly defunct at the moment.

22 But....

23      THE COURT:  All right.  They seem to have been

24 fairly reasonable.

25          (CDI's Exhibit 381 marked for
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 1           identification)

 2      THE WITNESS:  Okay.

 3      MR. STRUMWASSER:  Q.  Have you seen this document

 4 before?

 5      A.  I have seen it, yes.

 6      Q.  And is this, as you understand it, a

 7 description of the PacifiCare overpayment process in

 8 2006, February of 2006?

 9      A.  As I understand it, yes.

10      Q.  On the first page, we have a statement of

11 policy.  Do you see that?

12      A.  I do.

13      Q.  Does that policy differ from the United ARO

14 policy as it was in effect in, say, 2008?

15      A.  To the extent it's printed here, no.

16      Q.  So let's turn to the page with the Bates

17 number ending 360.  And this is the beginning of the

18 overpayment referral spreadsheet process.  Do you see

19 that?

20      A.  I see that.

21      Q.  And it prescribes that somebody in the

22 overpayment recovery team fills out a spreadsheet via

23 Mailbox in Outlook.  Do you see that?

24      A.  I see where that's referenced, yes.

25      Q.  Are you aware of that process as it was used
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 1 by PacifiCare at the time?

 2      A.  I don't know of any specifics, no.

 3      Q.  Okay.  Then, if you go up to Page 365, which

 4 is the tenth page of the document -- and we have a set

 5 of data fields here.  Do you see that?

 6      A.  I see them listed, yes.

 7      Q.  Are these generally the same fields that are

 8 today maintained in ODAR?

 9      A.  Most of them, yes.

10      Q.  Which of these fields are not in ODAR that you

11 can tell?

12      A.  "Solicited and Unsolicited."

13      Q.  I'm sorry.  I couldn't hear you?

14      A.  "Solicited/Unsolicited."

15      Q.  That's the only one?

16      A.  Yep.

17      Q.  Do you know what "solicited/unsolicited" means

18 in this context?

19      A.  In the context of this process?  No.

20      Q.  You haven't heard anybody refer to that term

21 as it was used by PacifiCare in its collections

22 activities?

23      A.  Specific to the overpayment process that we

24 have today, I can describe "solicited" is something

25 that we would send a letter requesting the refund from
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 1 the provider.  "Unsolicited" would mean the provider

 2 voluntarily sent the money back to United.

 3      Q.  Thank you.  Now, the next page, 3366, this is

 4 working through their process, and Item 4 in that

 5 process says, "Generate an overpayment letter via the

 6 overpayment database."

 7          Obviously you don't have something called an

 8 overpayment database, but there's obviously a

 9 generation of an overpayment letter through ARO

10 process, right?

11      A.  Right.  Correct.

12      Q.  Under 4, it says, "In order to generate the

13 first letter, recovery specialists must manually

14 populate the 'date first letter sent' field."

15          Do you see that?

16      A.  I see that.

17      Q.  Is that true today for your system?  Does a

18 person manually populate a field showing the date of

19 the first letter?

20      A.  That process today is done through file -- the

21 nightly file transfer between ODAR and our recovery

22 vendor.

23      Q.  So when it goes from -- strike that.

24          Let's assume that there has been no letter

25 that has gone to a given provider yet.  And a vendor
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 1 specialist is today being asked -- being assigned an

 2 account to make a collection on.

 3          Then as ODAR -- as that record goes from ODAR

 4 to the vendor, there would be a blank field for the

 5 date the first letter is sent, right, assuming there

 6 had not been a first letter before?

 7      A.  There is no field on the feed from ODAR to the

 8 recovery vendor which specifies that.

 9      Q.  When the recovery vendor sends out a letter,

10 it feeds back to ODAR the date of that letter?

11      A.  It will feedback to ODAR both the date and the

12 what we call FLN number, F-L-N, which is the way we

13 locate the image in our image software.

14      Q.  So the FLN number is a pointer to an imaging

15 data base that is accessible both to United and to the

16 vendor?

17      A.  That's correct.

18      Q.  So the vendor puts the image of the letter

19 into that database, right?

20      A.  The vendor sends the hardcopies or electronic

21 copies of those letters for imaging, and then would

22 load those FLN numbers once assigned to ODAR, yes.

23      Q.  What's the name of the system that maintains

24 the images of the letters?

25      A.  It's IDRS, I-D-R-S.
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 1      Q.  Standing for?

 2      A.  I don't know.

 3      Q.  You say that the vendor might send that to

 4 United in hardcopy form?

 5      A.  Generally it is done via an FTP transfer, same

 6 as the overnight feed for ODAR.

 7      Q.  "FTP" meaning "File Transfer Protocol"?

 8      A.  That's correct.

 9      Q.  So what the vendor is transferring to United

10 is the image of the letter?

11      A.  They would transfer a copy of the image of the

12 letter to get the FLN number.  And then into ODAR, they

13 transfer only the FLN number and the date of the

14 letter.

15      Q.  And that's the process today?

16      A.  That's the process that was in place, yes.

17      Q.  How long has that process been in place?

18      A.  I do not know the exact date of

19 implementation.  It was in place when I started.

20      Q.  Now, let's -- we need a term here.  An

21 individual amount from -- that United is asking to have

22 recovered from an individual provider for a specific

23 date of service, that is sometimes referred to as a

24 UID; is that right?

25      A.  UID is all of the information related to that
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 1 record of overpayment.

 2      Q.  But I've seen documents that refer to, "We

 3 sent ten UIDs," and that would be ten records

 4 pertaining to ten different debts that are being

 5 collected, right?

 6      A.  Right.

 7      Q.  So you might be feeding out of ODAR -- strike

 8 that.  Let's do it this way.

 9          What's the term "first placement" mean?

10      A.  "First placement" is the -- in the case of

11 Johnson & Rountree, the first time an initial

12 notification would be sent to the provider.

13      Q.  And that's a definition as to Johnson &

14 Rountree that has pertained since before 2008?

15      A.  Correct.

16      Q.  In other cases, it has a different meaning?

17      A.  No.  It would be the same across all recovery

18 vendors.

19      Q.  What does "second placement" mean?

20      A.  "Second placement" would be that an initial

21 notification was previously sent to the provider, and

22 the recovery vendor is following up on that original

23 notification.

24      Q.  And there are no third or fourth placements,

25 right?  It's just a first or a second?
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 1      A.  Generally speaking, that's correct.

 2      Q.  What are the exceptions?

 3      A.  One exception may be it was with Vendor A,

 4 transferred to Vendor B, transferred to Vendor C.

 5 Unlikely that that happens, but it is possible.

 6      Q.  When it's transferred from Vendor A to

 7 Vendor B, is that something that would go Vendor A to

 8 United to Vendor B?

 9      A.  United controls the assignments from vendor to

10 vendor.  So it would not necessarily go from Vendor A

11 to United to Vendor B.  But we manage that process.

12      Q.  Okay.  Now, I think I recall Mr. Cassady

13 saying there was no such thing -- there was only first

14 and second placements.  Do you recall seeing that in

15 his testimony?

16      A.  I don't recall that being specific, that there

17 was nothing more than first and second placement, no.

18      Q.  I mean, I understood his testimony to be, even

19 if you wound up giving it to a third, fourth, and fifth

20 vendor, that it was still called a second placement; is

21 that not correct?

22      MR. McDONALD:  Objection, your Honor, relevance of

23 any of this.

24      THE COURT:  I don't know.

25          But if you know.
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 1      THE WITNESS:  I don't know.

 2      MR. STRUMWASSER:  Q.  Specifically, there is a

 3 field in ODAR for placement, is there not?

 4      A.  There is a -- there is no field in ODAR which

 5 specifies first or second placement.

 6      Q.  Is there a way to tell whether it's a first or

 7 second placement from a field that is maintained in

 8 ODAR?

 9      A.  There is a screen in ODAR which would show

10 when claims or overpayments were assigned from one

11 vendor to another, yes.

12      Q.  Now, if there had been a -- well, it is

13 possible that in 2008 there would have been attempts to

14 collect and first letters generated from internal

15 United personnel; is that right?

16      A.  Could you repeat the question?

17      Q.  Yeah, I'll start over.

18          First letters will sometimes be generated by a

19 vendor for you, right?

20      A.  Correct.

21      Q.  Are first letters ever generated by internal

22 United personnel in ARO?

23      A.  Today, yes.

24      Q.  In 2008?

25      A.  Within ARO, no.
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 1      Q.  Any other part of United?

 2      A.  It is possible, yes.

 3      Q.  What other parts of United?

 4      A.  Generally, from the claim platform, if an

 5 adjustment was made to a claim by a claim processor.

 6      Q.  So a claim processor makes an adjustment to a

 7 claim determining the amount due to the provider is

 8 less than it had been?

 9      A.  Correct.

10      Q.  And what would be the reason for doing that?

11      A.  I can't speak to those.

12      Q.  Does this happen very often?

13      A.  It would happen -- it does happen, yes.

14      Q.  And the claims processor generates what kind

15 of a document that goes to the provider?

16      A.  The document would be an initial notification

17 letter of some sort.

18      Q.  It's not just an EOB; it's a letter?

19      A.  Most likely, yes.

20      Q.  It would be a letter that requested

21 reimbursement?

22      A.  Yes.

23      Q.  Was that process in place in 2008?

24      A.  Yes.

25      Q.  When the claims person -- well, let me ask
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 1 first -- I may have gotten this, and I just can't

 2 remember it.

 3          In 2008, did ARO send out any letters

 4 requesting reimbursement of overpayment, ARO itself as

 5 opposed to vendors?

 6      MR. McDONALD:  Objection, your Honor.  Maybe just

 7 so I'm clear, the questioning is asking about what

 8 United's processes were?  This doesn't have anything to

 9 do with PacifiCare; is that right?

10      MR. STRUMWASSER:  It's 2008.  Okay.  Yeah, good

11 question.

12      MR. McDONALD:  I'm just sort of unclear what we're

13 talking about.  And to the extent this is United

14 separate from PacifiCare, then maybe we have a

15 relevancy objection.

16      MR. STRUMWASSER:  The two have been so thoroughly

17 melded here, I don't think we can tell apriori whether

18 it's relevant or not.

19      THE COURT:  Did you understand the question?

20      THE WITNESS:  If it can be repeated.

21      MR. STRUMWASSER:  Q.  In 2008, did ARO of United

22 send out first letters -- did ARO of United send out

23 requests for reimbursements of overpayments to

24 providers for PacifiCare transactions?

25      A.  In 2008, ARO did not have the ability to
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 1 generate initial notification letters, no.

 2      Q.  In 2008, did United claims have the ability to

 3 generate first letters?

 4      MR. McDONALD:  Objection.  Just for clarification,

 5 when you say "United claims," is that the claims

 6 department or unit?

 7      MR. STRUMWASSER:  Yeah, the claims department.

 8      THE COURT:  If he knows.  I mean, you're getting

 9 outside of his --

10      THE WITNESS:  For some of the platforms, there

11 were -- there was a process to generate initial

12 notification letters, yes.

13      MR. STRUMWASSER:  Q.  For RIMS?

14      A.  Outside of the process described in this

15 policy and procedure, I can't speak to speak to that.

16      Q.  "This policy and procedure," being Exhibit

17 381?

18      A.  Correct.

19      Q.  How about within this policy and procedure?

20 Do you understand within this policy and procedure that

21 PacifiCare claims personnel generated first letters in

22 2008?

23      A.  It is my understanding that initial

24 notification letters were sent on overpayments in 2008,

25 yes.
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 1      Q.  To PacifiCare providers?

 2      A.  Yes.

 3      Q.  And under what circumstances?

 4      A.  In the event an overpayment was identified and

 5 an initial notification needed to go to the provider to

 6 seek reimbursement.

 7      Q.  And this would have been from claims?

 8      A.  From the recovery specialists as part of this

 9 process, as defined.

10      Q.  So in 2008, PacifiCare had a recovery

11 operation in place in an operation; is that right?

12      A.  To my understanding, yes.

13      Q.  Is that under your supervision?

14      A.  No.

15      Q.  Who was in charge of that?

16      A.  I think I need to go back to my previous -- in

17 2008, was there a department?  No.

18      Q.  In 2008, there was no recovery operation in

19 PacifiCare as opposed to United, right?

20      A.  Not that I'm aware of, no.

21      Q.  So in 2008, if anybody's trying to get -- to

22 recover overpayments, it would have been under your

23 jurisdiction, right?

24      A.  Correct.

25      Q.  And we've established that there's nobody in
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 1 your unit that was sending out first letters in 2008,

 2 right?

 3      A.  That's correct.

 4      Q.  But it's your testimony that somebody in

 5 PacifiCare claims was -- had the ability to send out

 6 some first letters?

 7      MR. McDONALD:  Objection, vague as to time.

 8      THE COURT:  We're still in 2008?

 9      MR. STRUMWASSER:  Yeah.

10      THE WITNESS:  In 2008, the ability to generate an

11 initial notification letter by PacifiCare was there.

12      MR. STRUMWASSER:  Q.  In claims?

13      A.  I'm not sure as to what department.

14      Q.  How do you know that it existed?

15      A.  As ARO would reach out to the providers for

16 recovery, that provider may supply documentation of a

17 letter that came directly from PacifiCare.

18      Q.  And if somebody at PacifiCare generated a

19 letter -- strike that.

20          In 2008, if you were going after an

21 overpayment, that would be done through ODAR database

22 typically?

23      A.  Yes.

24      Q.  And if, in 2008, you are going after an

25 overpayment by PacifiCare and there had been a first
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 1 letter generated by somebody in PacifiCare, would that

 2 first letter be accessible to you within PacifiCare?

 3      A.  Yes.

 4      Q.  How?

 5      A.  ARO was provided a set of instructions when we

 6 assumed responsibility for the PacifiCare business of

 7 recovery, overpayment recovery, as to how to locate

 8 those images.

 9      Q.  What was that document called?

10      A.  I'm not familiar with the title of the

11 document.

12      Q.  But you've seen it?

13      A.  Yes.

14      Q.  And in sum and substance, how did ARO go about

15 accessing first letters sent out by PacifiCare?

16      A.  In the event we needed to locate an image, we

17 would follow policies and procedures that they stated

18 that they provided to us.

19      Q.  I'm asking you, what were those policies and

20 procedures as best you recall them right now?

21      A.  There was a database that PacifiCare used for

22 imaging that we would go and search for the image based

23 on some type of control number.

24      Q.  What was that database called?

25      A.  I'm not familiar with the name of it.
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 1      Q.  You don't know what platform it was on or

 2 anything about it?

 3      A.  I don't.  It was Web based.

 4      Q.  So is it your understanding that the

 5 procedures that are described in 381, Exhibit 381, were

 6 in effect in 2008?

 7      A.  The policy and procedure doesn't have an

 8 end-of date, but ARO had as responsibility for those

 9 processes in 2008.

10      Q.  So returning to Page 11, under Item 4, I asked

11 you whether, in order to generate a first letter in

12 2008, the recovery -- somebody in your staff manually

13 populated the first-letter-date field.  And you said it

14 was done by the vendor; they'd populated it in the

15 process you described.

16          Now I'm asking, in 2008, if there was a

17 first -- if there was a first letter that had gone out

18 from PacifiCare, would the ODAR record reflect that?

19      A.  If we were required to locate that image, as a

20 result of pursuing the recovery with the provider, we

21 would manually add that image to ODAR.

22      Q.  But at the time that the letter -- the initial

23 letter -- I don't want to use the term of art here, but

24 an initial letter from the vendor to the provider went

25 out, if there had been a letter sent by PacifiCare,
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 1 that fact would not have been reflected the ODAR

 2 download, right?

 3      A.  Correct.

 4      Q.  In, say, March -- on March 1 of 2008, were you

 5 aware of that fact?

 6      A.  No.

 7      Q.  When did you become aware of the fact that

 8 somebody at PacifiCare was putting out first letters?

 9      MR. McDONALD:  Objection, vague as to time.

10      THE COURT:  Well, he asked him when.  Overruled.

11      THE WITNESS:  Can you repeat the question?

12      MR. STRUMWASSER:  Q.  When did you become aware

13 that somebody at PacifiCare was putting out first

14 letters?

15      A.  I would say the May of 2008 time frame.

16      Q.  How did you become aware of it?

17      A.  We were made aware by Sue Berkel of a

18 conference call that we had with her discussing two

19 providers that had this issue.

20      Q.  Two providers that --

21      A.  Through escalations of provider complaints.

22      Q.  The provider complaint would typically be, "I

23 didn't get a first letter within 365 days," right?

24      A.  That's correct.

25      Q.  And so, in that instance, the provider
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 1 wouldn't be complaining that, "I did get a letter, and

 2 you don't know about it," would he or she?

 3      A.  Generally speaking, no.

 4      Q.  But it's your recollection that, in this call

 5 with Ms. Berkel, that it came up that PacifiCare had

 6 been sending out first letters?

 7      A.  In the call, we were made aware of the

 8 provider complaint that indicated that they did not

 9 receive the first letter, which was the time I learned

10 that the first letters were sent by PacifiCare.

11      Q.  Who was on this call?

12      A.  I don't recall all of the individuals.  Parker

13 Thornberg was on the call, as well as myself.

14      Q.  Anybody from PacifiCare claims?

15      A.  I don't recall.

16      Q.  What was said about the first letters that had

17 been sent out by United -- by PacifiCare?

18      A.  The discussion was about the provider

19 complaints and the need to research those to respond on

20 a particular issue.  At the time, we did not know the

21 reason or the explanation for those complaints.

22      Q.  Who said that there had been letters sent out

23 from PacifiCare?

24      A.  Within ARO, Bob Starman.

25      Q.  Who else said it?
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 1      A.  There's not a specific person that told me

 2 that other than the documentation.

 3      Q.  What do?

 4      A.  The Exhibit 381, policy and procedure.

 5      Q.  Do you remember who the two providers were?

 6 Do you remember either of their names?

 7      A.  I do.

 8      Q.  What were their names?

 9      A.  Dr. Bloom and Dr. Mazer.

10      Q.  Dr. Mazer was the second, and Dr. --

11 B-L-O-O-M?

12      A.  Correct.

13      Q.  And somebody on that call said that Dr. Mazer

14 had gotten a first letter?

15      A.  On the call, we did not go into the specifics.

16 The complaint was forwarded to us after that.  And then

17 we researched each of those issues independently.

18      Q.  And what did your research reveal with respect

19 to Dr. Mazer?

20      A.  With respect to Dr. Mazer, we identified that

21 Dr. Mazer had called PacifiCare to alert them that that

22 particular claim had been overpaid.  And the

23 documentation also indicated that an initial letter was

24 sent to Dr. Mazer requesting reimbursement.

25      Q.  And what was the nature of the documentation
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 1 that an initial letter had been sent?

 2      A.  There was commentary in the RIMS system.

 3      Q.  What did the commentary say, as best you

 4 recall?

 5      A.  It was a documentation or documented record

 6 that the phone call was made and that a subsequent

 7 letter was generated.

 8      Q.  A second -- excuse me.  A single RIMS record

 9 recorded both of those events?

10      A.  I'm not certain if it was a single.

11      Q.  You never saw any of these RIMS records

12 yourself?

13      A.  I remember seeing it, but I cannot recall at

14 this time if it was a single or multiple records.

15      Q.  Who was responsible for doing the research on

16 this question, on the question -- Dr. Mazer's question?

17      A.  The initial research was performed by Parker

18 Thornberg and Johnson & Rountree.

19      Q.  I take it that no actual letter was ever

20 found?

21      A.  On that particular issue, the letter image was

22 not located, no.

23      Q.  How about for Dr. Bloom?  What did your

24 investigation determine?

25      A.  On Dr. Bloom, we did not locate an image
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 1 either.

 2      Q.  How about a record of it having been sent out?

 3      A.  I don't recall on Dr. Bloom.

 4      Q.  Did you read the testimony of Dr. Mazer here?

 5      A.  I did not.

 6      Q.  So this call in early May, was it, with

 7 Ms. Berkel --

 8      A.  Mid May, I believe.

 9      Q.  Mid May -- identified these two claims.  And

10 was it recognized at that point that there might be

11 more?

12      A.  There was no discussion during that call of

13 potentially more.

14      Q.  There were, in fact, more, right?

15      MR. McDONALD:  Objection, vague.

16      MR. STRUMWASSER:  Q.  There were, in fact, more

17 attempts to gain overpayment from providers who

18 claimed that they did not get a first letter within

19 365 days?

20      A.  There were no additional provider-escalated

21 complaints to that fact that I'm aware of.

22      Q.  But the existence of the problem was

23 identified to you?

24      A.  During Parker's research for those two

25 particular providers, we uncovered the possibility that
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 1 some letters could not be located at the time, and

 2 additional research was promptly started to ensure the

 3 letters could be produced.

 4      Q.  This would be in the late May time frame?

 5      A.  Correct.

 6      Q.  Who did that research?

 7      A.  That research was done by myself, Parker

 8 Thornberg, and one of my other managers, Diane Riley

 9 and several people underneath each of them.

10      Q.  "Diane," spelled --

11      A.  R-I-L-E-Y.

12      Q.  And "Diane" with one "N"?

13      A.  D-I-A-N-E.

14      Q.  Take a look at Exhibit 380.  You have it in

15 front of you there, loose.  Turn, if you would,

16 please -- this is an April 2008 document, correct?

17      A.  Correct.

18      Q.  Turn, if you would, please, to Page 598,

19 towards the back.  If you want, you might want to look

20 at 590- -- actually, just 598.  Are you there?

21      A.  Yes.

22      Q.  The last bullet, "An outstanding issue exists

23 around whether other direct overpayment recoveries are

24 returning and how they are tracked and reported versus

25 ARO-managed recoveries.  Initial review of 2007
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 1 indicates 70 percent of all recoveries are not managed

 2 versus ARO."

 3          Do you see that?

 4      A.  I see that.

 5      Q.  So is it safe to say that in April of 2008,

 6 you knew that there were questions about how recoveries

 7 were being tracked and reported?

 8      A.  In -- as this bullet states, in 2007 -- 2007

 9 was the year of transition, which occurred in May,

10 between PacifiCare and ARO.  So there would have been a

11 period of time where it was expected that the

12 recoveries were managed outside of ARO, yes.

13      Q.  That time being pre-May '07?

14      A.  And subsequent to May '07, due to the

15 transition.

16      Q.  Now, you say this, to the extent that

17 you're -- the document says that an issue exists around

18 whether other direct overpayment recoveries are

19 occurring.

20          So is it fair to read that as saying in 2008

21 you didn't know whether there were other direct

22 overpayment recoveries taking place?

23      A.  As a follow-up to the transition, this was a

24 bullet that was included for conversation with

25 PacifiCare leadership to confirm everything was working
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 1 the way it was expected to work as far as the reporting

 2 of overpayments.

 3      Q.  Mr. Bugiel, in April of 2008, did an

 4 outstanding issue exist?

 5      MR. McDONALD:  Objection, vague.

 6      THE COURT:  As stated on the --

 7      MR. STRUMWASSER:  As stated on the exhibit.

 8      THE WITNESS:  Regarding the reporting of such

 9 overpayments, yes.

10      MR. STRUMWASSER:  Q.  But there was no issue in

11 2008, April 2008, regarding whether other direct

12 overpayment recoveries were occurring at the time?

13      A.  At the time, we did not -- in April of 2008,

14 we were not aware of that occurring.

15      Q.  But you thought they might be occurring?

16      A.  This was a confirmation with leadership to

17 ensure that the process that was followed within ARO

18 included all of the overpayments.

19      Q.  So your interpretation of this sentence

20 is -- or this sentence as it applies to overpayment

21 recoveries is that it says, "We understand there

22 are no other direct overpayment recoveries

23 occurring, but we want you to make -- just to

24 confirm that fact."

25      MR. McDONALD:  Objection, that misstates prior
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 1 testimony.

 2      THE COURT:  He's asking.

 3          Is that correct?  Is that how you read it?

 4      THE WITNESS:  No, that's not how I read it.

 5      MR. STRUMWASSER:  Q.  So in particular, with

 6 respect to the words "outstanding issue exists

 7 around whether other direct overpayment recoveries

 8 are occurring," how do you read that sentence, that

 9 phrase?

10      MR. McDONALD:  Your Honor, I think we've run this

11 ground at least once, maybe twice already.

12      THE COURT:  I'm not sure he's answered it.

13          What does that mean to you?

14      THE WITNESS:  ARO was responsible for, as we

15 previously discussed, any targets that may have been

16 associated with those overpayments.  As part of that,

17 we were confirming that all of that activity was, in

18 fact, going through ARO.

19      MR. STRUMWASSER:  Q.  Okay.  So now I want to make

20 sure that we've got closure here.

21          So you read the phrase "outstanding issue

22 exists around whether other direct overpayment

23 recoveries are occurring" to mean, "ARO is responsible

24 for them, and we just want you to confirm that you

25 don't know of any others"?
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 1      A.  Correct.

 2      MR. STRUMWASSER:  This is a good time for us to

 3 break, your Honor.

 4      THE COURT:  Okay.

 5          (Whereupon, the proceedings recessed at

 6           12:01 o'clock p.m.)
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 1 THURSDAY, FEBRUARY 11, 2010; 9:00 A.M. DEPARTMENT A; ELIHU

 2 HARRIS STATE BUILDING; 1515 CLAY STREET; RUTH ASTLE,

 3 ADMINISTRATIVE LAW JUDGE

 4                            -oOo-

 5           THE COURT:  This is on the record.  This is before

 6 the Insurance Commissioner of the State of California in the

 7 matter of PacifiCare Life and Health Insurance Company.

 8 This is OAH Case Number 2009061395 and Agency Case Number

 9 UPA 2007-00004.  Today's date is February 11th.  Counsel are

10 present.  Respondent is present in the person of Joy Higa.

11           I believe you are ready to call your next witness.

12           MS. ROSEN:  Your Honor, the Department calls James

13 Rossie.

14           THE WITNESS:  James Rossie, J-A-M-E-S,

15 R-O-S-S-I-E.

16           JAMES ROSSIE, Called as a witness, having been

17 duly sworn, testified as follows:

18                      DIRECT EXAMINATION

19 BY MS. ROSEN:

20      Q.   Mr. Rossie, what is your current position?

21      A.   Assistant Director for Managed Care Contracting

22 for UCLA.

23      Q.   Is that for the Hospital or the Medical Group?

24      A.   I am employed by both.  My primary responsibility

25 is for the Medical Group.
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 1      Q.   How long have been you with the UCLA Medical

 2 Group?

 3      A.   A little less than five years.

 4      Q.   Do you work in any other capacity at UCLA?

 5      A.   Not by title, no.

 6      Q.   Have you work for UCLA in any other capacities?

 7      A.   No.

 8      Q.   Did you have any healthcare positions prior to

 9 joining UCLA?

10      A.   Yes.

11      Q.   What were those?

12      A.   Several.  Going back to high school, I was an

13 orderly for a small community hospital.  I worked in the

14 medical records department, business office.  I was also

15 provider relations manager and contract for PPO Alliance for

16 several years.  I also was contract manager and ultimately

17 chief operating officer for Outsource Medical Group in Los

18 Angeles for a few years.

19      Q.   Could you describe your post-secondary education.

20      A.   I have a Bachelor of Science degree from

21 California State University.

22      Q.   Could you tell us how the UCLA Medical Group is

23 organized.  Could you tell us a little bit about the

24 organization you work for.

25      A.   There are at various times between 1,300 and 1,600
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 1 physicians.  They are organized -- 95 percent or more are

 2 faculty members of the University, and there are also a

 3 small number of contractor providers that also comprise of

 4 UCLA Medical Group.

 5      Q.   Does the UCLA Medical Group run the gamut from

 6 specialist to primary care doctors?

 7      A.   Yes.  We have a primary care network as well as a

 8 full spectrum of specialty and sub-specialty providers.

 9      Q.   So when you say they are faculty appointed, do

10 they all teach, some do research, how does that work?

11      A.   A lot do research, a lot teach.  Some do both as

12 well as a lot do both as well as their clinical

13 appointments.

14      Q.   The clinical appointments is the patient care

15 part?

16      A.   Yes.

17      Q.   So what are your responsibilities in the position

18 as assistant director of managed care contracting?

19      A.   Overseeing the contracting relationship between

20 the UCLA Medical Group and the payors and the performance of

21 those contractual relationships.

22      Q.   Can you give us your opinion of the kind of;

23 representation the UCLA Medical Group has with respect to

24 comparable providers of care in southern California?

25      A.   It is one of the best in southern California.  For
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 1 several years we have been recognized as one of the top ten

 2 medical groups by the IHA, Integrated Healthcare

 3 Association.  We are also associated with UCLA Medical

 4 Center which has been ranked number one in the west and

 5 number three in the country by USC's annual report on

 6 hospitals.

 7      Q.   Those are hospital rankings?

 8      A.   Yes.

 9      Q.   So does that status mean that most insurers want

10 to have you in their provider network?

11      A.   Absolutely.

12      Q.   What other medical groups are in your geographic

13 market?

14      A.   Cedars-Sinai Medical Group, USC Medical Group.

15 There are also a number of smaller groups within the

16 geography.

17      Q.   Is USC currently contracted with PacifiCare PPO as

18 a participating network provider?

19      A.   Yes.

20      Q.   And was the UCLA Medical Group contracted prior to

21 December 21st, 2005?

22      A.   Yes.

23      Q.   What was your impression of your group claims

24 experience with PacifiCare PPO prior to December 21st 2005?

25           MR. KENT:  No foundation; vague and ambiguous.
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 1           THE COURT:  Sustained.

 2           You weren't there in 2005, were you?

 3           THE WITNESS:  Yes.

 4           THE COURT:  Okay.  You can go back.  I missed the

 5 date.

 6 BY MS. ROSEN:

 7      Q.   What was the date that you started?

 8      A.   April 1, 2005.

 9           THE COURT:  So he can testify as to that date.

10 BY MS. ROSEN:

11      Q.   When you joined the group in April of 2005, were

12 you briefed by your supervisor on what the lay of the land

13 was, so to speak, with your partnerships?

14      A.   Yes, as well as other directors within the UCLA

15 Medical Group business operation.

16      Q.   So they didn't just bring you in and start

17 negotiating.  They kind of gave you a little bit of a

18 history of what the business relationships were with PPOs?

19      A.   Yes.

20      Q.   So based on that, what was your impression of UCLA

21 Medical Group with PacifiCare PPO prior to 2005?

22           MR. KENT:  Hearsay.

23           THE COURT:  I will allow it.  At that time there

24 were not any problems that were presented to me.

25
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 1 BY MS. ROSEN:

 2      Q.   What type of fee schedule did you have with

 3 PacifiCare in the 2006-2007 contract?

 4      A.   It was based on a percentage of Medicare

 5 reimbursements.

 6      Q.   Was that specific to your geographic area?

 7      A.   Yes.

 8      Q.   Is UCLA ever -- in both either the Hospital or the

 9 Medical Group -- ever in a position to pay doctors' claims?

10      A.   Yes.

11      Q.   Are you familiar with UCLA claims operations when

12 they are acting in that capacity?

13      A.   Yes.

14      Q.   So in your experience is a fee schedule based on a

15 percentage of Medicare simple to use in order to process

16 claims?

17      A.   Yes.

18      Q.   Compared to others?

19      A.   Yes.

20      Q.   How about for you to use in monitoring claims

21 payments that are due to the UCLA Medical Group?

22      A.   Yes, very easy.

23      Q.   You did testify that that was part of your

24 responsibility and your position?

25      A.   Yes.
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 1      Q.   To monitor claims payments?

 2      A.   Yes.

 3      Q.   Has UCLA Medical Group renegotiated the contract

 4 with PacifiCare since United's acquisition?

 5      A.   Yes.

 6      Q.   Do you recall when the last one went into effect?

 7      A.   We are in the middle of negotiating the final one

 8 now for March 1st, 2010. The one prior to that, it would be

 9 March 15th, 2008.

10      Q.   So what lines of business does your contract with

11 PacifiCare cover?

12      A.   Fee for service, products, which would be the PPO

13 and EPO component as well as competition which is the HMO

14 point of service products and that is both for commercial

15 and Medicare.

16      Q.   So you use the term "fee for service," would that

17 be for PPO line of business?

18      A.   Yes.

19      Q.   Does your contract that you testified about

20 starting 3/15/08 include both United and PacifiCare lines of

21 business?

22      A.   There are two separate documents, but yes we have

23 a relationship with both PacifiCare and United.

24      Q.   Just so we are clear, there are two different

25 contracts?
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 1      A.   Yes.

 2      Q.   One for United and one for PacifiCare?

 3      A.   Yes.

 4      Q.   Are you maintaining your relationship with

 5 PacifiCare?

 6      A.   Yes.

 7      Q.   So does UCLA Medical Group currently monitor

 8 claims payment performance for its PPO contracts?

 9      A.   Yes.

10      Q.   Can you describe to the Court how you do that?

11      A.   Yes.  A few years ago we purchased a product

12 through called the Free Medical Equipment Value, which is

13 the vendor.  It is a product called Contract Management

14 which allows us to track the payments the payor makes.

15      Q.   When did UCLA acquire that product?

16      A.   The product was purchased roughly October 2006 and

17 functional -- fully functional -- September of 2007.

18      Q.   So what did you do in that intervening time,

19 between the time you purchased it and the time you started

20 using it?

21      A.   We were testing the software as well as loading

22 the contract variables into the system and test running to

23 make sure all the loads and uploads and downloads were

24 running property between the software system and our system.

25      Q.   At the conclusion of the testing period, what did
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 1 you see, were you happy with it, did it work?

 2      A.   With the product?

 3      Q.   Yes.

 4      A.   It was able to determine what the fee schedule was

 5 and what was paid and compare the two.

 6      Q.   Just in simple terms, how does the software

 7 program work?

 8      A.   The software program loads the contract rates as

 9 well as various components of the claims adjudication, which

10 is additional percentages or reduction based on specific

11 modifiers that might be used on a claim or different rules

12 for multiple surgery reductions or multiple services.  And

13 the system loads what the contract value is for those

14 specific CPT codes.  A CPT that identifies the specific

15 service to the vendor and measures the expected verses the

16 allowed amount.  The allowed amount is the amount that the

17 payor would allow on a claim.  It is not necessarily the

18 amount paid because the allowable is comprised of what the

19 payor pays as well what is the patient responsibility is,

20 co-pay, insurance, deductibles, et cetera.

21      Q.   So thank you for explaining allowed amount for us.

22           How does the software get the actual allowed

23 amount from the payors when they return a check or an EOB?

24 How does your system get that information?

25      A.   The information is loaded on a nightly basis.
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 1 What is entered into our billing system when the payments

 2 are entered, it uploads into the software.

 3      Q.   So did you use this program that you just

 4 described to verify PacifiCare's payments under your PPO

 5 contract with them?

 6      A.   Yes.

 7      Q.   When was that done for the first time?

 8      A.   Starting in September of 2007 we went back to

 9 January 1st, 2007 date of service.

10      Q.   So your first analysis covered dates of service

11 from January 1st, '07 through September?

12      A.   It may have only gone through August because of

13 the loading system, but it would have covered close to that

14 timeframe, yes.

15      Q.   So what did your first analysis of this first

16 report show?

17      A.   There were a significant number of underpayments.

18      Q.   What was UCLA's plan when they encountered an

19 underpayment using this new software?

20      A.   On an individual basis when there is a varience

21 between the allowed and the expected, there is an appeal

22 letter that is generated.

23      Q.   Before you generate the appeal letter, do you do

24 any cross-checking with your billing office?

25      A.   Yes.  We verify that the amounts that were posted
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 1 in the system match with the EOB that was received.

 2      Q.   Let's turn to the individual appeals letter that

 3 you just mentioned for each EOB where an underpayment would

 4 be detected.  What kind of information is in that appeal

 5 letter from a payor's perspective?

 6      A.   In an appeal letter, it contains the patient's

 7 name, the payor I.D. number, the date of service the

 8 provider, the CPT codes for all the services that were

 9 rendered, the billed amount, the expected amount, the

10 allowed amount, and the difference that we are

11 short-changed.

12      Q.   So if you were working for a payor and you

13 received one of these appeal letters, do you believe that

14 you provided sufficient information for them to respond?

15      A.   Yes.

16      Q.   So what did you do when these appeals letters

17 started going out to PacifiCare?

18      A.   We tracked when the letters were sent out, and if

19 we don't have a response within a certain number of days we

20 send a second appeal letter.

21      Q.   Do you recall approximately how many letters were

22 generated and sent to PacifiCare?

23      A.   Over a short period of time when it was first

24 entered, it was several hundred.

25      Q.   And that was for about an eight-month time period?
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 1      A.   Yes?

 2      Q.   What kinds of claim amounts do you choose to file

 3 written appeals?  Or when you said you noticed these

 4 variances, every single variance generates an appeal letter?

 5      A.   When we send in a letter we generally do it for

 6 variances of $20 and greater.

 7      Q.   Why is that?

 8      A.   The return on the work to do everything for those

 9 less than $20, it costs more for those individual claims.

10      Q.   So is UCLA able to track the responses if you  get

11 a response to an appeals letter?

12      A.   Yes.

13      Q.   What was the range of responses by PacifiCare to

14 those several hundred letters you sent out?

15      A.   On some there was a full recovery of the amount

16 that we noted was short on the original payment.  Some it

17 was a partial amount that was received.  Some was a request

18 for additional information and a large number we received no

19 response to.

20      Q.   So other than the underpayments that have been the

21 subject of the appeals letters, did you have any other kinds

22 of problems with PacifiCare during this period?

23      A.   Yes.

24      Q.   What were those?

25      A.   We did have an ongoing number of claims that were
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 1 not paid or responded to by denial.

 2      Q.   What does that do for your job, UCLA managing

 3 claims?

 4      A.   It increases the amount of work that we need to

 5 make sure we are getting paid for the services that we have

 6 rendered to patients.

 7      Q.   So when you noticed the responses you were getting

 8 from PacifiCare to the appeals letter, did you call anyone?

 9      A.   Yes.

10      Q.   Who did you call?

11      A.   Connie, Connie Wong.

12      Q.   Why did you call her?

13      A.   She was originally our provider relations person

14 and then contract manager.

15      Q.   So at a certain point did in your capacity as UCLA

16 managed care contracting person, did you decide to take a

17 different approach to bring your claims problems to the

18 attention of PacifiCare different than the original appeals

19 letters?

20      A.   Yes.

21      Q.   What did you do?

22      A.   After a certain point in time when we were getting

23 a significant number that were not being responded to, we

24 decided to stop the individual letters and put all the

25 appeals on a series of spreadsheets over time.
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 1      Q.   Was that for that initial period and then moving

 2 forward?

 3      A.   Yes.

 4      Q.   At that time was your contract managing system

 5 continuing to generate the individual appeals letters?

 6      A.   Yes, and then at some point we stopped.

 7      Q.   After you switched to submitting spreadsheets

 8 instead of relying solely on individual letters, were you

 9 assigned a provider network or relations person to work

10 with?

11      A.   Yes.

12      Q.   Who was that?

13      A.   Originally it was Tom -- Thomas, but we called him

14 Tom -- Bussiere.  Bussiere, I believe is B-U-S-S-I-E-R-E.

15      Q.   Did you work with him on both United and

16 PacifiCare's claims problems?

17      A.   Yes.

18      Q.   You presented spreadsheets, is that kind of how it

19 went?

20      A.   Yes.  We concentrated on the high dollar claims

21 first and worked our way down.

22      Q.   So when did that process start?

23      A.   I believe it was Fall of 2008.

24      Q.   What did -- in your back and forth with Mr.

25 Bussiere, what did he say about the information you provided
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 1 about the PacifiCare claims problems?

 2      A.   On some there were additional information that he

 3 had asked for and we supplied the information as it was

 4 requested.

 5      Q.   Did he indicate any type of opinion or agreement

 6 on the underpayments by PacifiCare?

 7      A.   No.

 8      Q.   Did anyone at United or PacifiCare ever explain to

 9 you why the underpayments were occurring with the PacifiCare

10 claims?

11      A.   No.

12      Q.   So you were just focused on trying to get them

13 fixed, there wasn't a discussion of why you were trying to

14 get them paid?

15      A.   Correct.   Our primary at the time was to get the

16 claims paid correctly.

17      Q.   Going back to when you first started sending out

18 the individual appeals letters to PacifiCare in the Fall of

19 '07, how long were you working with United to get the

20 PacifiCare underpaid claims addressed?

21      A.   Continuously from that point.

22      Q.   You were discussing both the United and the

23 PacifiCare at that time?

24      A.   Yes.

25      Q.   Did you ask at any point that all of the underpaid



3797

 1 or unpaid claims be processed individually?

 2      A.   Yes.

 3      Q.   What did you and Mr. Bussiere determine about the

 4 feasibility of that?

 5      A.   Over the period Tom was substituted and there was

 6 another team that was put in place.  So it kind of migrated

 7 from Tom being involved originally and then another team

 8 being involved.  So there were different conversations and

 9 discussions with different people for about two, two and a

10 half years.

11      Q.   Did you spend a fair amount of time on this?

12      A.   Yes.

13      Q.   So going back to the idea of why some of your

14 claims for some of the doctors with the UCLA Medical Group

15 might have been being underpaid, did you and your partners

16 at United have any ideas about why that might be happening?

17      A.   There was a discussion about doctors not being

18 loaded correctly.

19      Q.   That would be in their provider database?

20      A.   Yes.

21      Q.   Did anybody at PacifiCare agree with that

22 assessment?

23      A.   Yes.

24      Q.   Who did you have this conversation with about the

25 provider database?
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 1      A.   Over a period of time there were several people.

 2 Connie Wong was the first person we discussed it with.  Over

 3 a period there was a team who was assigned to overlooking

 4 the roster and correcting the roster.  Leticia Cabral was

 5 the primary person.  L-E-T-I-C-I-A,  C-A-B-R-A-L.  Also Pati

 6 Ponce.  I believe it is P-A-T-I, P-O-N-C-E.   There was also

 7 a Karlene, K-A-R-L-E-N-E, and her last name was J-A-B-E-R.

 8           There was another Karlene that we worked with

 9 later on, and I don't know if that was the same Karlene and

10 she got married and changed her name, but there were two

11 different Karlenes at different times.

12      Q.   Was this part of the advocate group or separate

13 group?

14      A.   Part of that group.

15      Q.   When United came to you about the provider

16 advocates, can you tell us a little about that phase of your

17 working?

18      A.   Yes.  In the latter part of 2008, Lisa Lewan --

19           THE COURT:  Could you spell that?

20           THE WITNESS:  L-I-S-A, L-E-W-A-N -- about a

21 provider advocate meeting program, so we called it the PAM

22 meetings, in which we would get together, both parties, and

23 discuss problems, see how to resolve them.  Claims were an

24 issue, underpayments, roster issue, any issues, we had an

25 ongoing monthly meeting that is ongoing to this day.
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 1      Q.   When you use the term "roster," can you tell us

 2 what you mean by that?

 3      A.   The roster is the individual physicians providers

 4 for the UCLA Medical Group.  Their business office -- excuse

 5 me, their business location where they render services, the

 6 phone numbers, all the information they would need.  The tax

 7 I.D. numbers, the national practitioner identification

 8 number, the speciality, all the information that would

 9 identify the nuances of that particular provider to the

10 public.

11      Q.   Now the rosters that you are referring to are

12 those documents prepared by UCLA, by you and your staff?

13      A.   Not my staff, but there is someone in the

14 organization that does that.

15      Q.   Has responsibility for doing these?

16      A.   Yes.

17      Q.   You mentioned that the PacifiCare database could

18 be a cause of the incorrectly paid claims.  Why would

19 mistakes in how information about the UCLA doctors covered

20 by the UCLA contract cause incorrect payments?

21      A.   If not all the information that is loaded

22 correctly in the database, when a specific claim comes in,

23 it wouldn't match up, so the provider would not be paid on

24 the UCLA contract, maybe another fee schedule or default fee

25 schedule.
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 1      Q.   In your opinion what kind of key pieces of

 2 information would need to be loaded correctly into the

 3 provider database in order to link a doctor to his correct

 4 fee schedule?

 5      A.   Provider name, license number, NPI, tax I.D.

 6 number and office locations.

 7      Q.   In your opinion, if there were problems about how

 8 the UCLA doctors' information was reflected in the database,

 9 might there also be problems in how those doctors were

10 listed or not listed on the online directories?

11      A.   Yes.

12      Q.   Does your group keep its payors like PacifiCare

13 updated about which doctors and which of their tax I.D.

14 numbers are covered by the UCLA Medical Group contract?

15      A.   Yes.

16      Q.   How do you do that?

17      A.   We send out a monthly roster to all of our

18 contracted payors.

19      Q.   You have testified earlier about the level of

20 detail in those rosters.  You send those to all of your

21 payors or most of your payors?

22      A.   All of them, yes.

23      Q.   Did you expect PacifiCare to use this information,

24 to update their provider database?

25      A.   Yes.
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 1      Q.   Did anyone at PacifiCare ever tell you that

 2 PacifiCare could not use this information to accomplish that

 3 objective?

 4      A.   No.

 5      Q.   Now, at the time that you were working on the

 6 claims underpayments issue, did you or your staff also check

 7 the PPO website for PacifiCare?

 8      A.   Yes.

 9      Q.   Was that to check to see whether your doctors were

10 listed on the PPO website?

11      A.   Yes.

12      Q.   Did you check all 1,300 doctors?

13      A.   No.

14      Q.   What did you do instead?

15      A.   We selected a few and checked on a few that we

16 were also having problems with on the United website.  So we

17 just cross-referenced to see if they were there and a large

18 number were not on the PacifiCare website.

19      Q.   You have mentioned United a lot.  I understand and

20 you understand that this is an action involving PacifiCare.

21 Was United a high profile payor for you at that time, is

22 that why we are checking the United website, PacifiCare

23 website?

24      A.   Yes.

25           MR. KENT:  Vague and ambiguous.
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 1           THE COURT:  He answered yes.  I will let the

 2 answer stand.

 3 BY MS. ROSEN:

 4      Q.   When you were checking on the PacifiCare PPO

 5 website -- when I say the PacifiCare website, online

 6 directory, using that term interchangeably --

 7           THE COURT:  This was during what time period?

 8           MS. ROSEN:  I believe that was the Fall of '06.

 9 BY MS. ROSEN:

10      Q.   Was that the time you began checking on the

11 website?

12      A.   Yes.

13      Q.   What did you discover?

14      A.   There were a lot of doctors that were missing on

15 both the United and PacifiCare websites.

16      Q.   What was your reaction when you discovered that

17 many of your doctors were missing from the websites?

18      A.   Surprised.

19      Q.   Why were you surprised?

20      A.   We had been sending those rosters on a regular

21 basis for quite some time.  I was surprised that it hadn't

22 been kept or maintained accurately on their website.

23      Q.   After you discovered this, did you or your staff

24 periodically check on the PacifiCare website to see if

25 things were changing?
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 1      A.   No, we started doing the roster reconciliation.

 2      Q.   Just to be clear here, was your contract with

 3 PacifiCare still in effect at the time you checked the PPO

 4 online directory and discovered the doctors were missing?

 5      A.   Yes.

 6      Q.   There wasn't a break in contracting that might

 7 have caused that?

 8      A.   No.

 9      Q.   So you mentioned the reconciliation process.  Why

10 don't we launch into that.  What did you first do when you

11 noticed these providers were missing from the website?

12      A.   Initially, we spoke with Connie Wong to address

13 that there was a problem and Connie had other PacifiCare

14 employees involved in starting the reconciliation process to

15 go through their database and our database.  And we agreed

16 that we would go through all the doctors, all the

17 combinations of the demographics, the tax I.D. numbers, and

18 made sure that every doctor got loaded that should have been

19 loaded.

20      Q.   And that was the goal?

21      A.   Correct.

22      Q.   Do you remember when the reconciliation process

23 started?

24      A.   It would have started in the Fall of 2007, either

25 beginning of October, end of November 2007.
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 1      Q.   So let's break that down.  How did that start?

 2 What was the start of the document exchange?  How did that

 3 work?

 4      A.   PacifiCare sent us a set of files over a course of

 5 time by indicating by tax I.D. number and we would reconcile

 6 all the providers that should be listed under that number.

 7 We would check for additions, changes or deletions,

 8 reconcile it and send it back, the file, and there were a

 9 series of files and we exchanged them over several months.

10      Q.   So the initial files that PacifiCare sent you as

11 part of the agreement on the reconciliation process, they

12 organized your UCLA providers by tax I.D.?

13      A.   Yes.

14      Q.   Who were you working with at PacifiCare at that

15 point?

16      A.   There were a team of individuals.  It was led by

17 Leticia Cabral who we were led to believe had the oversight

18 for the roster.  There were other individuals as well, but

19 she was the lead.

20      Q.   In this back and forth between PacifiCare and

21 UCLA, they would send you the rosters and you would correct

22 them and send them back?

23      A.   Yes.

24      Q.   Did the folks that you were working with agree

25 that some of your doctors were, indeed, missing from the
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 1 online directories?

 2      A.   Yes.

 3      Q.   Do you remember approximately how many

 4 spreadsheets you sent in total?

 5      A.   From my recollection, there were about 12 files

 6 that were sent and a different number of spreadsheets in

 7 each file based on how many tax I.D. numbers were in each

 8 Excel file.

 9      Q.   So one file could have a spreadsheet with multiple

10 worksheets?

11      A.   Yes.

12      Q.   Over how long a time period did you conduct this

13 reconciliation process?

14      A.   A period of several months.  I think the total

15 period was about six or seven months from start to finish.

16      Q.   Did PacifiCare tell you that they were using your

17 spreadsheets -- when you sent them back corrected, did they

18 tell you that they were using those?

19           MR. KENT:  Objection; leading.  We have had a lot

20 of this.

21           THE COURT:  Not a lot.  I will allow it.  Try not

22 to lead.

23 BY MS. ROSEN:

24      Q.   Did PacifiCare indicate to you that they were

25 using your spreadsheets?
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 1      A.   Yes.

 2      Q.   Was it important for you to get the full

 3 compliment of UCLA doctors reflected in the online directory

 4 for PacifiCare?

 5      A.   Absolutely.

 6      Q.   Why was that important?

 7      A.   For the patients to know what doctors were

 8 contracted with PacifiCare through the University as well as

 9 other primary care or specialists to refer.

10      Q.   In the process of negotiating the PPO contract,

11 what do you believe -- what are you giving up in exchange

12 for getting these new patients?

13      A.   We reduce our reimbursement.

14      Q.   What kind of role does an online provider network

15 directory play in this process?

16      A.   It is a source of additional referrals to the

17 physicians.

18      Q.   Can you tell us how the referral process works?

19      A.   A patient can self-refer on a PPO product or also

20 a primary care physician or specialist needs to refer to a

21 provider with additional expertise, they can refer to our

22 specialists at UCLA.

23      Q.   Now, are all the doctors in the UCLA Medical Group

24 UC employees?

25      A.   No.
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 1      Q.   Why do you have some doctors who are not UC

 2 employees?

 3      A.   To ensure that we have a full spectrum of

 4 specialists and geographic coverage for the service area.

 5      Q.   Is that for the benefit of UCLA or -- who does

 6 that benefit most?

 7           MR. KENT:  Objection; leading.

 8           MS. ROSEN:  I am just trying to get an

 9 explanation, Your Honor, of why they would have doctors who

10 are not UC employees in their group.  I can try it a

11 different way if you like.

12           THE COURT:  Do you understand the question?

13           THE WITNESS:  Yes.

14           THE COURT:  Go ahead.

15           THE WITNESS:  It benefits the patient ultimately

16 and also for the referring physicians to allow for their

17 patients to be cared for.

18 BY MS. ROSEN:

19      Q.   So between the Fall of 2007 and the Spring of '08

20 when you were going through this reconciliation process, did

21 you have a sense of how many missing UCLA doctors there were

22 from or had to be added or deleted from the online

23 directories?

24      A.   Several hundred.

25      Q.   Is this conclusion based on the files that
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 1 PacifiCare sent you?

 2      A.   Yes.

 3      Q.   You had testified earlier about UCLA's decision to

 4 send the monthly rosters to the payors including PacifiCare.

 5 In retrospect do you believe that that process worked in

 6 terms of getting all your doctors in the network?

 7           MR. KENT:  Vague and ambiguous.

 8           THE WITNESS:  No.

 9           THE COURT:  I am going to let the answer stand.

10 BY MS. ROSEN:

11      Q.   Do you believe that for the most part PacifiCare's

12 current online directory lists your doctors?

13      A.   Yes.

14      Q.   What kind of business impact do you believe that

15 it had on the UCLA doctors when they were omitted from the

16 PPO online directories for PacifiCare?

17           MR. KENT:  No foundation.  Calls for speculation.

18           THE COURT:  Do you understand the question?

19           THE WITNESS:  Yes.

20           THE COURT:  All right.  I will allow it.

21           THE WITNESS:  Lost business.

22 BY MS. ROSEN:

23      Q.   What do you use those speciality referrals -- what

24 do you think happens based on your business experience?

25           MR. KENT:  No foundation.  Calls for speculation.
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 1           THE COURT:  I am going to sustain that objection.

 2 It is a little vague.

 3 BY MS. ROSEN:

 4      Q.   With your medical group, when a patient starts

 5 with one of your specialists in your medical group, do they

 6 typically stay, do they jump around?

 7      A.   Typically they stay until their care is completed.

 8      Q.   What about referrals to other specialists within

 9 your group?

10           MR. KENT:  Vague.

11           THE COURT:  I didn't understand the question.

12 BY MS. ROSEN:

13      Q.   My question is, you have many specialists in your

14 medical group, right?

15      A.   Yes.

16      Q.   Do those specialists ever refer within the medical

17 group?  If one person is seeing an ENT doctor and they need

18 to see a pediatric cardiologist, do they tend to refer

19 within the group?

20      A.   Absolutely.

21      Q.   Can you measure the lost volume that you testified

22 to might have occurred as a result of doctors being omitted

23 from the online directory?

24           MR. KENT:  Calls for speculation.

25           THE COURT:  Well, he can answer yes or no to that.
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 1           MR. KENT:  Well, the question was that he might be

 2 able to.

 3           MS. ROSEN:  No.  The question was can you measure

 4 it.

 5           THE COURT:  I fill allow him to answer yes or no,

 6 can it be measured.

 7           THE WITNESS:  No.

 8 BY MS. ROSEN:

 9      Q.   So in your general opinion, what kind of impact

10 does unlisted UCLA providers have on your business?

11           MR. KENT:  No foundation.  Calls for speculation.

12           THE WITNESS:  Lost patient referrals, lost

13 patients.

14 BY MS. ROSEN:

15      Q.   So in your current experience now, as we sit here

16 in 2010, have your past problems with PacifiCare claims

17 processing gone away?

18      A.   No.

19           MS. ROSEN:  Your Honor, at this time, I would like

20 to have two exhibits marked if we could.

21           THE COURT:  I am going to mark as 382 with a top

22 date of November 30th, 2009.

23           MS. ROSEN:  Your Honor, these emails are both the

24 same date, but the spreadsheets that are attached are

25 different spreadsheets, so you may want to distinguish them



3811

 1 by '08 spreadsheets and '09.

 2           THE COURT:  So the first one is an '08

 3 spreadsheet?

 4           MS. ROSEN:  Correct.  And the second one is an '09

 5 spreadsheet.

 6           THE COURT:  All right.  That will be Exhibit 383.

 7           The second has an '09 spreadsheet attached,

 8 correct?

 9           MS. ROSEN:  Correct.

10           (Exhibit Nos. 382 and 383

11           marked for Identification.)

12 BY MS. ROSEN:

13      Q.   Let's start with 382.  That is the email that has

14 got the November 30th, the 4:50 p.m.  Do you recognize this

15 document?

16      A.   Yes.

17      Q.   What is it, starting with the first page?

18      A.   This is an email from Lynette Shorle to Martha

19 Karman and myself.

20      Q.   What is she responding to in this email?

21      A.   It is a response to an unpaid -- a spreadsheet of

22 unpaid claims for dates of service March 15th, 2008, through

23 December 31st, 2008.

24      Q.   Is that the second page?

25      A.   Yes.
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 1      Q.   Could you tell us a little bit more about this

 2 spreadsheet, the bottom part, for example?

 3      A.   The spreadsheet, for example, is one page of a

 4 file that contains 43 pages of claims line items that we had

 5 no payment or no denial received from PacifiCare reflected

 6 in our records, so this was a submission to PacifiCare for

 7 payments for processing of these claim line items.

 8      Q.   So is the reason that these line items got on this

 9 spreadsheet because when they were returned to UCLA from

10 PacifiCare, you didn't know whether they were denied or

11 paid?

12      A.   Correct.

13      Q.   And what is the sum and substance of Ms. Schorle's

14 response to you?

15           MR. KENT:  Document speaks for itself.

16           THE COURT:  I will allow it.

17           THE WITNESS:  The response was the project was

18 being rejected because they couldn't identify the members.

19 BY MS. ROSEN:

20      Q.   And what did you take from this in terms of what

21 you meant by rework project?

22      A.   When we submit a file to PacifiCare, it gets

23 forwarded to one of their -- one of their units to resolve

24 and rework the project, so they assign it a project number.

25 So this project was rejected, internally got to the net
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 1 because internally they could not identify the members.

 2      Q.   So you got the impression from the way this was

 3 worded that they forwarded this to somebody within

 4 PacifiCare who had responsibility for claims reworks?

 5      A.   Correct.

 6      Q.   Does it appear to you that it is clear that

 7 Lynette sent a fax saying claims reworks isn't paying this?

 8      A.   Correct.

 9      Q.   Just want to be clear on that.

10           So what was your staff's response?

11      A.   We were surprised.

12      Q.   And after you got over your surprise, what did you

13 do?

14      A.   Taking Lynette's cryptic notes, understanding that

15 she is trying to identify the numbers, randomly selected a

16 few patients on page 1 attached from the 2008 file and some

17 from the 2009 file and randomly searched and found all of

18 them except for one.

19      Q.   Martha is?

20      A.   Martha Karman, contract manager who works at UCLA.

21      Q.   What did she search?

22      A.   The provider web site.

23      Q.   For?

24      A.   PacifiCare website.  There is a provider portal,

25 and you can put specific information into it, and she was
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 1 able to find members that they were saying they couldn't

 2 identify.  And her basic instrument to search was the

 3 PacifiCare email.

 4      Q.   So why don't we just take a look at a few of those

 5 pages.  They are attached to 382.  Why don't we go to the

 6 second one.  Does it say products PPO, that one?

 7      A.   Yes.

 8      Q.   It is the fourth page -- and it says on the top

 9 Provider portal, member I.D., product, date of service.  So

10 the product is PPO.

11      A.   Is the date of service 12/04?

12           MS. ROSEN:  We have to map that back to the

13 spreadsheet, which with the redactions is a little bit

14 difficult.  The date of service on this document is not the

15 date of service on this spreadsheet.

16           THE COURT:  That's because the date of service is

17 the date they apparently ran it, which is 12/4, 2009.

18 BY MS. ROSEN:

19      Q.   Why don't you go ahead and tell us, Mr. Rossie,

20 what your understanding is.  This pertains back to the

21 spreadsheet.  So the spreadsheet has the date of service for

22 the claim line item that was missing; is that right?

23      A.   Yes.

24      Q.   What is your understanding of the date of service

25 that prints out on the provider portal sheet that your staff
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 1 found?

 2      A.   The provider portal date of service is 12/04,

 3 2009.  The spreadsheet reflects that the date of service is

 4 9/30/08.

 5      Q.   So the date of service for this particular member

 6 that was on this spreadsheet was 9/30/08?

 7      A.   Yes.

 8      Q.   Let me just ask you as a general matter, when your

 9 staff was checking, did you make sure that the dates of

10 service for the claims that were on the spreadsheet were

11 prior to -- where the member had active coverage at the

12 time?

13      A.   Yes.

14      Q.   Is that one of the things she checked?

15      A.   Yes.

16      Q.   Let's take a look at Exhibit 383.  Before we leave

17 382, do you have a rough idea of how many line items might

18 be covered by the 43 pages?

19      A.   The line items, it would be approximately 50 line

20 items on each page.  So 50 times 43, assuming that page 43

21 was a full page, so.

22      Q.   Okay, thanks.  Let's go to 383.  Why don't you

23 tell us about this email and the spreadsheet that was

24 attached.

25      A.   Similar to the previous.  This was for 2009.  The
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 1 response is fairly the same, unable to identify the members.

 2 And again Martha randomly selected a number of patients and

 3 was able to go to the portal and able to find the

 4 information for members they said they could not identify

 5 and Martha used the same PacifiCare I.D. number that we

 6 supplied on the spreadsheets.

 7      Q.   So one thing we didn't do on the last exhibit that

 8 I would like you to talk about is on the spreadsheets that

 9 you were producing for PacifiCare, can you go over the

10 categories of information about the members that you

11 provided to PacifiCare and tell us about those.

12      A.   Sure.  The spreadsheet is as what is shown here,

13 the patient's last name and first name, date of birth,

14 PacifiCare I.D. number.  Member suffix, Social Security

15 number, the claim number assigned by UCLA, the first date of

16 service and last date of service, the bill charges, provider

17 expected reimbursements, which just defaults to the bill

18 charges on the spreadsheet.  Patient account number is the

19 UCLA medical number.  Provider name is the name of the

20 provider that rendered the service and the service type.

21      Q.   So let's focus on the member I.D. information and

22 the source of that information that you used to produce this

23 spreadsheet.  The patient's first name and last name is not

24 an issue.  Date of birth.  The PacifiCare I.D. number, where

25 would UCLA get that from?
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 1      A.   From either the member's card or the PacifiCare

 2 website.

 3      Q.   Social Security number?

 4      A.   Either from the member or the website.

 5      Q.   And the claim number you testified as UCLA

 6 assigned number?

 7      A.   Correct.

 8      Q.   Do you believe that you gave them sufficient

 9 information in order to be able to locate their own members?

10      A.   Yes.

11      Q.   As a provider entity, when you get an EOB back

12 that is missing claim items, is missing a response such

13 as -- to a line item such as denied or paid, what are your

14 options at that point?

15           MR. KENT:  No foundation; vague.

16           THE COURT:  Did you understand the question?

17           THE WITNESS:  Yes.

18           THE COURT:  I will allow it.

19           THE WITNESS:  The line item remains in the billing

20 system as a open item.  There is no payment or no denial.

21 It continues to be rebilled and rebilled until there is a

22 payment or denial received.

23 BY MS. ROSEN:

24      Q.   Can you appeal line items that have had no action

25 taken on them by the insured?
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 1      A.   It is not an appeal but a rebill.

 2      Q.   Just to go back to the spreadsheets for a moment

 3 in 382, these are unpaid claim line items for which year?

 4      A.   The first exhibit is from March 15th, 2008 to

 5 December 31st, 2008.

 6      Q.   But you generated the spreadsheet quite a while

 7 later?

 8      A.   The spreadsheet was put together on October 31st,

 9 2009.

10      Q.   How about the second exhibit, what is the

11 timeframe on that?

12      A.   January 1st, 2009 through August 31st, 2009 as of

13 October 31st, 2009.

14      Q.   Going back to the provider advocate team that

15 United sent out, was this the type of thing that they told

16 you they were going to work on with you?

17      A.   Yes.

18      Q.   So are these claims still unpaid?

19      A.   Yes.

20      Q.   What will you do with these now that they have

21 been rejected?

22      A.   We had a recent meeting with the PAM team and gave

23 them examples of patients we found and they are researching

24 that and will follow up with us at our next meeting.

25           MS. ROSEN:  May I move my two exhibits into
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 1 evidence?

 2           THE COURT:  Any objection?

 3           MR. KENT:  I do have an objection.  On both of

 4 these documents, the first two pages are separate and

 5 distinct from the remainder of each exhibit.  They are from

 6 different dates.  I don't want any confusion in the record.

 7           THE COURT:  Well, my understanding is, though,

 8 that these provider portal materials were researched by your

 9 employee to show that they could retrieve material on these

10 two spreadsheets that were submitted.

11           MR. KENT:  The email itself is from November 30th.

12 The portal prints are from five days later.  We are not

13 contending that they are not authentic.  It is just that

14 they not part of the same document.

15           THE COURT:  No, but I think it is -- it makes

16 sense to put them together because it is a response.

17           MS. ROSEN:  It is intended to show a workflow.

18           THE COURT:  I am going to allow it.  I understand

19 they are not in sequence in the sense that they are -- but

20 they are responsive to the question --

21           MR. KENT:  They are multiple documents that were

22 compiled together for the purpose of this gentleman's

23 testimony as opposed to having existed prior to.

24           THE COURT:  Yes, I understand that.  I am prepared

25 to admit them if you don't have any other problem with it.
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 1           MR. KENT:  We don't have another problem with

 2 them.

 3           THE COURT:  I will admit 382 and 383.

 4           (Exhibit Nos. 382 and 383 received in Evidence.)

 5           THE COURT:  Any objection to 380, which is the

 6 ARO, April 2008 document?  We will do the confidentiality

 7 maybe later.

 8           MR. KENT:  No objection.  On these, even the

 9 redacted version of 382 and 383 --

10           THE COURT:  I have the redacted version.  Is there

11 a problem?

12           MR. KENT:  They have patient information, even

13 though they don't have names.

14           THE COURT:  Let's do 380.  Any objection to 380?

15           MR. KENT:  No.

16           THE COURT:  Any objection to 381?

17           MR. KENT:  No.

18           THE COURT:  I was looking through 380 and 381 and

19 382.  Can you point out where the patient information is?  I

20 don't think that number generated by the website --

21           MS. ROSEN:  Your Honor, if I could.

22           THE COURT:  Yes.

23           MS. ROSEN:  That's not the standard.  Whether

24 patient information exists is not the standard for protected

25 health information.



3821

 1           THE COURT:  I know, but we don't want people going

 2 through this stuff and trying find out who it is.

 3           MS. ROSEN:  The PacifiCare I.D. is a proprietary

 4 number, and without any identifying information...

 5           THE COURT:  I don't think you can trace it back.

 6 Do you?  I don't have any problem redacting.  It doesn't

 7 seem to me that -- it doesn't reveal anything.  Is there a

 8 particular item that you are looking at?

 9           MR. KENT:  I think between the PacifiCare I.D.

10 number plus the bill charges and the expected reimbursement.

11           MR. VELKEI:  Remember, they used those numbers to

12 go on the portal and look people up.

13           THE COURT:  What about the patient account number?

14           MS. ROSEN:  That's not a PacifiCare number.

15 That's a proprietary number.

16           THE COURT:  To UCLA.

17           MS. ROSEN:  There hasn't been any testimony that

18 the expected reimbursement has been used to look up any

19 information.

20           THE COURT:  I don't think that is their point.

21 The point is could it be done.

22           MR. KENT:  Your Honor, another way to look at

23 this, if you look at the first page of both of these

24 exhibits, these are both secure messages.  Under federal

25 law, I don't think you can even forward these without
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 1 protecting them.

 2           MS. ROSEN:  Those are unredacted versions.

 3           THE COURT:  Why don't we take this up shortly.  I

 4 don't have any problem.  Maybe further redaction.  Maybe

 5 they just need to be temporarily confidential.  I just don't

 6 see how we --

 7           MS. ROSEN:  Your Honor, I don't know that we would

 8 necessarily object to taking the PacifiCare I.D. -- I am not

 9 really sure I understand what specific information counsel

10 is objecting to.

11           THE COURT:  They are in evidence.  And we'll

12 discuss some confidential issues, so let's put them on the

13 list and we'll see where they go.

14           THE COURT:  My question to you is do you want to

15 do some cross-examination today?  Do you have some materials

16 that you want to do or do you want to put the whole thing

17 off?

18           MR. KENT:  My preference is to put the whole thing

19 off.

20           THE COURT:  Do you have questions?

21           MR. KENT:  I do, so we can make use of the time.

22           THE COURT:  Let's take a 15-minute break.

23           (Recess.)

24           THE COURT:  So we are at 5139 this has a

25 confidential designation.  Do we want to keep that?
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 1           MR. KENT:  We have no objection to taking it off,

 2 but UCLA might have an interest in the confidentiality, so

 3 we'll be guided by Mr. Rossie.

 4           THE COURT:  So this is the contract for which

 5 year?

 6           MR. KENT:  This was effective according to the

 7 signature line January 1, 1996.

 8           THE COURT:  So this is the 1996 contract.

 9           MR. STRUMWASSER:  Irrespective of whether UCLA has

10 a problem with these, this is the issue about insureds

11 finding out what other insureds are paying.  Why don't we

12 treat all these contracts as confidential.

13           THE COURT:  I don't have a problem with that.

14           MR. KENT:  This agreement does not have the

15 current fee schedule.  I believe the only thing that has

16 really changed over time in large part is the fee schedule.

17           MR. STRUMWASSER:  Rather than our having to figure

18 out what the nature of the concerns are, let's just...

19           MR. KENT:  That's fine.

20                      CROSS-EXAMINATION

21 BY MR. KENT:

22      Q.   Mr. Rossie, I am Ron Kent.  I represent

23 PacifiCare.  How are you this morning?

24      A.   Fine.  Thank you.

25      Q.   I am showing you a multi-page document which has
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 1 been marked 5139 for Identification.  This is a copy of the

 2 PacifiCare UCLA PPO Provider Agreement that was effective

 3 January 1, 1996.

 4      A.   I didn't hear a question.

 5           THE COURT:  Is this the contract, the UCLA

 6 contract?

 7           THE WITNESS:  Yes.

 8 BY MR. KENT:

 9      Q.   Has this contract been amended over time?

10      A.   Yes.

11      Q.   Do those amendments involve the fee schedule?

12      A.   Yes.

13      Q.   And they involve obviously effective dates,

14 correct?

15      A.   Yes.

16      Q.   Other than effective dates and fee schedules, have

17 those amendments changed the terms and conditions of this

18 January 1, 1996 contract?

19      A.   There have been some changes other than the rates

20 and effective dates, yes.

21      Q.   Can you tell me generally what those changes have

22 been?

23      A.   I can tell you the recent amendments.  There have

24 been changes in terms of how the fee schedule will change on

25 certain dates, what will be the process for rate structure,
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 1 if there is not a Medicare allowable.  What would be the

 2 source of certain rates, if there is not a Medicare

 3 allowable.  There is operating procedures and processes that

 4 have been agreed to by both parties as opposed to the

 5 several hundred pages of the manual.  Those kind of things.

 6 I have been there since 2005, so the complete history

 7 between 1996 and 2010, I couldn't tell you everything.  I

 8 can just tell you what I have been involved with over the

 9 last few years.

10      Q.   If you can look over on what is internally page 6

11 of this contract.  It has a Bates number in the lower

12 right-hand corner of PAC0843588.  Do you have that before

13 you, sir?

14      A.   Yes.

15      Q.   If you can you look at the top of that page,

16 paragraph 5.3, entitled "Comply with Provider Manual Payor

17 Summary and QM/UM Program."  Do you see paragraph 5.3, sir?

18      A.   Yes.

19 BY MR. KENT:

20      Q.   In particular, "The provider shall abide by

21 provider manual," do you see that, sir?

22      A.   Yes.

23      Q.   And "provider" in the context of this contract

24 would be the UCLA Medical Group; is that correct?

25      A.   Yes.
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 1      Q.   Sir, to your knowledge, has this particular

 2 provision at paragraph 5.3 ever been superseded or amended

 3 subsequent to the date of this January 1, 1996 contract?

 4      A.   I don't know.

 5      Q.   To your knowledge this provision is still in full

 6 force and effect as we sit here today?

 7      A.   I don't know.

 8      Q.   Has it been amended since you joined UCLA in 2005?

 9      A.   The contract, yes.  Specifically 5.3, without

10 having any other documents, I don't know.

11           MR. KENT:  I was trying to save us going through

12 all the amendments, but we'll get them all and go through

13 them.

14           THE COURT:  This is 5140.  It is a contract

15 effective date January 1st, 2005.

16           (Exhibit No. 5140 marked for Identification.)

17 BY MR. KENT:

18      Q.   I am showing you a multi-page document that has

19 been marked as Exhibit 5140 for identification, PacifiCare

20 and Secure Horizons Term Sheet for UCLA Medical Group and

21 UCLA Medical Center.  Take as much time as you want to look

22 through this.  I would I would direct your attention in

23 particular to the second page, Bates Number PAC0843524 in

24 the middle of the page where there is a paragraph entitled

25 PPO Professional.
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 1           To your understanding, does this Exhibit 5140 at

 2 least in part amend what we just looked at, that January 1,

 3 1996 PPO contract?

 4      A.   Specific to the rates, yes.

 5      Q.   You are the manager of contracting, is that the

 6 right title?

 7      A.   No.

 8      Q.   What is it, sir?  I'm sorry.

 9      A.   Assistant director.

10      Q.   As the assistant director for provider contracting

11 at UCLA, are you aware of any amendment to that January 1,

12 1996 PPO contract with PacifiCare that predates what we have

13 marked here as Exhibit 5140?

14      A.   I am not aware of any, no.  I don't have that

15 knowledge.  This predates me, so I don't have that

16 knowledge.

17      Q.   Have you seen this document, 5140, previously?

18      A.   I'm sure components of it I have during the

19 negotiations from time to time after that, yes.

20      Q.   When you say the negotiations, could you be a

21 little more specific?

22      A.   This specifically had an expiration date of

23 December 31st, 2006, so there would have been negotiations

24 for the periods that came after that.

25      Q.   Negotiations that you were involved in?
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 1      A.   Yes.

 2           THE COURT:  This is 5141.  It has a 2007 date.

 3           (Exhibit No. 5141 marked for Identification.)

 4 BY MR. KENT:

 5      Q.   I am showing you a multiple-page document that has

 6 been marked as 5141 for Identification.  It has printed or

 7 typed towards the top of the first page, "2007 Amendment to

 8 the PacifiCare Health Plan Administrators Participating

 9 Provider Agreement."

10           You have seen this document before, sir?

11      A.   Yes.

12      Q.   Does this amend, at least in part, the PPO

13 Provider Agreement between UCLA and PacifiCare?

14      A.   With respect to the rates, yes.

15      Q.   Are you aware of any amendment to the PacifiCare

16 UCLA PPO contract which falls between the dates of Exhibit

17 5140 and 5141?

18      A.   I don't know that at this time without looking at

19 the contract file.

20      Q.   As you are here testifying as the Assistant

21 Director of Contracts for UCLA, are you aware of any

22 amendment to the PacifiCare UCLA PPO Agreement that would

23 fall between the dates of Exhibit 5140 and 5141?

24      A.   Because Exhibit 5140 states UCLA Medical Group and

25 Medical Center, and I don't have responsibility for the
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 1 Medical Center, there could be amendments and I wouldn't

 2 know that.

 3      Q.   I am sorry, sir.  I might not have been clear

 4 enough.  My question was limited to the PPO book of

 5 business.  Are you aware of any amendment to the PPO

 6 contract which falls between the dates of these two

 7 exhibits?

 8      A.   As I said, because this identifies UCLA Medical

 9 Center as well, I would not have that knowledge.  There

10 could be.  I don't know.

11           MS. ROSEN:  Objection; relevance, Your Honor.

12 Asking about the hospital contract.

13           THE COURT:  This covers both, so you are saying

14 there is a part of it you wouldn't know about?

15           THE WITNESS:  He was asking between 5140  and 5141

16 and the Medical Center, there may be other documents that I

17 would not have knowledge of.

18           THE COURT:  But it names both, correct?  So it is

19 not irrelevant.

20           MS. ROSEN:  You are, right.  Withdrawn.

21           THE COURT:  But there might be a piece of it that

22 you don't have?

23           THE WITNESS:  That is correct.

24 BY MR. KENT:

25      Q.   Is there any piece which would pertain to the
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 1 PacifiCare UCLA PPO Provider contract which falls between

 2 the dates of Exhibits 5141 and 5140?

 3      A.   There could be.

 4      Q.   Are you aware of any?

 5      A.   Not at this point, no.

 6      Q.   If there were such a document, a copy of that

 7 would be in UCLA files?

 8      A.   Correct.

 9           THE COURT:  This is 5142.  It has a top date of

10 February 21st, 2008.

11           (Exhibit No. 5142 marked for Identification.)

12           THE COURT:  This one is 5143.  It is entitled

13 "Letter of Agreement" with an effective date of January 1st,

14 2007.

15           (Exhibit No. 5143 marked for Identification.)

16           THE COURT:  This is 5144.  It is entitled

17 "Amendment Number One" and it has an April '07 effective

18 date.

19           This is First Amendment to Letter of Agreement

20 with a September 1st, 2007 date.   This is 5145.

21           This is 5146.  Third Amendment to Letter of

22 Agreement effective March 15th, 2007.

23           (Exhibit Nos. 5144 through 5146

24            marked for Identification.)

25
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 1 BY MR. KENT:

 2      Q.   Mr. Rossie, I have given you copies of what has

 3 been marked as Exhibit 5142, 5143, 5144, 5145 and 5146.  My

 4 question to you -- take as much time as you want to look

 5 these over.  My question to you, sir, is are you aware of

 6 any other agreements between PacifiCare and the UCLA Medical

 7 Group which amend the original January 1, 1996 Provider

 8 Agreement?

 9      A.   I don't know the answer to that because 5143 and

10 5146 on quick glance -- well, 5145 on quick glance refers to

11 the Medical Center.  It doesn't refer to UCLA Medical Group.

12 The Medical Center is not my primary focus so I don't know

13 if there are others for the Medical Center.

14      Q.   My question is limited to that PPO provider

15 agreement from January 1, 1996.  As you sit here today, are

16 you aware of any additional agreement which would amend that

17 original contract?

18      A.   No.  I still don't believe I can answer the

19 question.  I don't know that without having the file in

20 front of me.  It is difficult to answer that question.

21           THE COURT:  Is that something that can be looked

22 up?

23           MR. KENT:  Absolutely.  I believe we have

24 everything, but I could be wrong.

25           THE COURT:  You can check on that?
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 1           THE WITNESS:  I could.  Not here, but back at the

 2 office.

 3           THE COURT:  Why don't we have you check on that.

 4 BY MR. KENT:

 5      Q.   So by the time we reconvene, will you have an

 6 opportunity to check UCLA files to see if there are any

 7 additional contractual amendments?

 8      A.   Depending on the date, yes.

 9           THE COURT:  We'll give you to the date.

10           MR. STRUMWASSER:  I think he is referring to the

11 date of the document.

12           THE COURT:  Oh, I see.

13           THE WITNESS:  No, I was referring to the date of

14 when we reconvene.

15           THE COURT:  5147.  This is the 2006 Manual.

16           (Exhibit No. 5147 marked for Identification.)

17           MR. KENT:  What I would suggest on this document

18 is that we actually for the record just mark -- unless

19 counsel disagrees -- mark the first page and there are

20 actually just one or two pages in the document itself that I

21 believe we are going to need.

22           MS. ROSEN:  We'll get back to you on that.

23           THE COURT:  What about the confidentiality of this

24 document?

25           MR. KENT:  That can come off.
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 1           THE COURT:  I am going to wait to start scratching

 2 out until you tell me what you are going to use.

 3           MS. ROSEN:  Which pages are you proposing?

 4           MR. KENT:  The Bates number is PAC0479325.

 5           THE COURT:  That page is titled Section F.  I am

 6 going to put one of those tags on it and you guys can tell

 7 me what you want.

 8           MS. ROSEN:  We will, Your Honor.

 9 BY MR. KENT:

10      Q.   Mr. Rossie, take as much time as you want to look

11 at this document that has been marked as Exhibit 5147 for

12 Identification.  It has on the front page "PacifiCare

13 Signature Options PPO Policy and Procedure Manual," and it

14 has the date of 2006.  What I would like to direct your

15 attention in particular to PAC0479325.  Do you have that in

16 front of you, sir?

17      A.   Yes.

18      Q.   Feel free to look through this document to any

19 extent you want.  Looking particularly at page 325, do you

20 have that before, sir?

21      A.   Yes.

22      Q.   To your understanding this page pertains to

23 updating provider or roster information; is that right?

24      A.   Yes.

25      Q.   Part of the first sentence of text states, "In
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 1 order to ensure timely communications and claims payment,"

 2 do you see that, sir?

 3      A.   Yes.

 4      Q.   Do you agree with that, that it is important to

 5 have good and correct roster information to ensure timely

 6 communication and claims payment?

 7      A.   Yes.

 8      Q.   Then that sentence continues -- refers to

 9 "accurate PPO directory information."  Do you agree that

10 that it is important to have up-to-date and correct roster

11 information so that PPO directory information can be

12 correct?

13      A.   Absolutely.

14      Q.   The bulk of this page, about a third of the way

15 down, is a chart that has the label at the top of the two

16 columns of "Type of Change" and "supporting Documentation

17 Required," do you see that, sir?

18      A.   Yes.

19      Q.   Now, this template or format for providing -- do

20 you understand this chart to provide a template or format

21 for providers to give PacifiCare provider demographic

22 information?

23      A.   Could you repeat the question, please.

24      Q.   Sure.  To your understanding this is a format

25 requested by PacifiCare to use for providers to provide
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 1 demographic information that is going to go into a roster;

 2 is that right?

 3      A.   I disagree.

 4      Q.   Why do you disagree?

 5      A.   It is not the format -- it is not the format to

 6 submit the data.  It is saying the elements required for the

 7 specific category.  It does not say "format" and you used

 8 the word "format."

 9      Q.   Do you agree that all these elements should be

10 provided?

11      A.   Absolutely.

12      Q.   Did you receive from PacifiCare at some point in

13 time a format or template for format that PacifiCare wanted

14 UCLA to use?

15           MS. ROSEN:  Objection.  "You," ambiguous.

16           THE COURT:  I will allow it.

17           What is your title again?

18           THE WITNESS:  Assistant director.

19           To my knowledge, no, but it may have gone to the

20 department that sends out the information.

21 BY MR. KENT:

22      Q.   So you are saying that you were personally never

23 provided a template that PacifiCare wanted to be used for

24 providing demographic information?

25      A.   To my recollection, that's correct.
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 1      Q.   Was it ever discussed with you that PacifiCare

 2 wanted a particular template for UCLA to use to provide

 3 demographic information that would be used in rosters?

 4      A.   To my recollection, no.

 5      Q.   Now, these monthly rosters that you testified

 6 about earlier, who exactly within the UCLA Medical group

 7 organization sent those out?

 8      A.   It can be a number of employees between the time

 9 that we are talking about, but it would be somebody in the

10 provider relations department specifically.

11      Q.   To your understanding, what was sent out

12 periodically by UCLA is an actual copy of the full roster;

13 is that right?

14      A.   What was sent out is several copies of the full

15 roster, correct.

16           THE COURT:  This is 5148.

17           (Exhibit No. 5148 marked for Identification.)

18           THE COURT:  This is a summary document of

19 physicians.

20           And what about the confidentiality on this?

21           MR. KENT:  This again, we would suggest that it

22 stays on.

23 BY MR. KENT:

24      Q.   On the issue of rosters, you spoke earlier about a

25 roster reconciliation process.  During what period of time



3837

 1 was that undertaken?

 2      A.   It started in either October or November of 2007

 3 and went through the Spring of 2008.

 4      Q.   So how many months did it take?

 5      A.   Six to eight, roughly.

 6      Q.   Who from your staff was involved in that?

 7      A.   There were several people.  Myself, Martha Karman.

 8 The provider relations department that would have had any

 9 number of employees working on a project at any given time

10 over those several months.

11      Q.   Were there any delays in that reconciliation

12 process resulting from things that happened on the UCLA end?

13           MS. ROSEN:  Objection; vague.  "Any delays."

14           THE COURT:  If you know.

15           THE WITNESS:  It took time to go through them.  I

16 don't know if I would say "delay."  It took some time to go

17 through the files as they were sent from PacifiCare.

18 BY MR. KENT:

19      Q.   Putting aside the time to do the actual work, were

20 there any instances in which something happened on the UCLA

21 side of things to delay that reconciliation process?

22           MS. ROSEN:  Objection; vague.  "Something

23 happened."

24           THE COURT:  Do you understand the question?

25           THE WITNESS:  Yes.  I am struggling with the word
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 1 "delay."  It takes time to go through them and have the

 2 appropriate personnel set aside the time necessary to do

 3 that.  Is it a delay because they didn't have the time to do

 4 it?  I don't know if I would categorize that as a "delay" or

 5 if that was necessary to go through the whole project

 6 because there was a lot of data for them to review.  "Delay"

 7 is the word that I am struggling with just because of the

 8 time involved in reconciliation,  because that is not what

 9 they do on a general basis.

10           THE COURT:  Does that answer your question?  It

11 took them time to do it.

12           THE WITNESS:  Yes.

13 BY MR. KENT:

14      Q.   Do you believe in hindsight that UCLA put enough

15 resources on that project?

16      A.   Yes.

17      Q.   Were there instances prior to that reconciliation

18 process you just told us about where UCLA refused to

19 participate in a roster cleanup project with PacifiCare?

20      A.   Refused?  No.

21      Q.   Was there an instance in the past -- prior to this

22 reconciliation process -- that UCLA failed to get involved

23 in a roster update project that PacifiCare wanted to engage

24 in?

25      A.   No, because we sent them out monthly.  So we were



3839

 1 always involved because we submitted them every month on an

 2 ongoing basis.

 3      Q.   You were never involved in a discussion with

 4 anyone from PacifiCare where PacifiCare folks discussed the

 5 format or template that demographic information should be

 6 provided to the company?

 7      A.   To my recollection, no.

 8      Q.   There are other teaching hospitals in the UC

 9 system, right, besides UCLA?

10      A.   Yes.

11      Q.   Do you speak with your counterparts at any of

12 other UC campuses who were involved in provider contracting?

13      A.   Yes.

14      Q.   Do you know how these other UC campuses provide

15 demographic information to PacifiCare?

16           THE WITNESS:  No.

17           MS. ROSEN:  Objection.

18           THE COURT:  Overruled.  He says he doesn't.

19 BY MR. KENT:

20      Q.   That has never been discussed with PacifiCare?

21           MS. ROSEN:  Objection; vague, "that".

22           THE COURT:  So the issue of how it is formatted

23 with other hospitals in the UC system --

24           THE WITNESS:  No, I don't know, nor do we discuss

25 how the other campuses deal with their data.  How they do it
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 1 or what format they do it.

 2           MR. KENT:  Let me ask you about 5148, sir.

 3 Looking at the column for UC Los Angeles under the heading

 4 "Physicians and Specialists," 1,621.

 5           THE COURT:  So there is no date on this document.

 6 Is there some context we can put it in?

 7           MR. KENT:  I believe it is from 2008.

 8 BY MR. KENT:

 9      Q.   In 2008, was that a fairly accurate or inaccurate

10 number?

11           MS. ROSEN:  Objection, Your Honor.  No foundation.

12           THE COURT:  If he knows.

13           THE WITNESS:  I wouldn't know at any particular

14 time.  I would have to look at each roster because it

15 changes every month.

16 BY MR. KENT:

17      Q.   1,621, has there been months where there were that

18 number of physicians and specialists who were part of the

19 UCLA provider network?

20      A.   I wouldn't know to the exact number, but close

21 number, yes.

22      Q.   In the last couple of years, tax identification

23 numbers, 118, does that sound, right?

24      A.   There may be months that there would be a few

25 more, but yes.
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 1      Q.   Now compared to these other UC campuses, 118 is a

 2 much larger number.  Is there a particular reason that UCLA

 3 has over 100 tax I.D. numbers for its medical providers

 4 group?

 5      A.   Yes.

 6           MS. ROSEN:  Objection.  Lack of foundation, as

 7 compared to others.

 8           THE COURT:  Overruled.

 9           My understanding is "yes."   Is that correct?

10           THE WITNESS:  Would you restate the question.

11 BY MR. KENT:

12      Q.   The next question is what is that reason, sir?

13      A.   The provider is dependent upon -- different

14 departments would have different I.D. numbers.  Each

15 department or division of the department has a separate I.D.

16 number.  And in addition, we mentioned earlier about the

17 clinical affiliates, the contract providers, they each have

18 their own tax I.D. numbers, so that can contribute to a

19 large number as well.

20      Q.   Did you ever talk to your counterparts in the

21 contract -- the provider contract area on any of these other

22 campuses about the number of tax I.D. numbers their provider

23 groups use?

24      A.   Yes.

25      Q.   So to your understanding these other campuses have
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 1 a substantially lower number of tax I.D. numbers?

 2      A.   Yes.

 3      Q.   In fact, are you aware of any significantly sized

 4 medical provider group in California that has over 100 tax

 5 I.D. numbers?

 6           MS. ROSEN:  Objection.  Lack of foundation;

 7 relevance.  Other provider groups in California.

 8           THE COURT:  I will allow it, but suspect that the

 9 answer is no.

10           THE WITNESS:  Not that I am aware of, no

11 BY MR. KENT:

12      Q.   Now, do you know on average how many of the 1,600

13 or so physicians and specialists within the UCLA provider

14 group on average each of those physicians, how many

15 different tax I.D. numbers are used?

16           THE COURT:  Did you understand the question?

17           THE WITNESS:  No.

18           THE COURT:  I didn't either.

19           Rephrase.

20 BY MR. KENT:

21      Q.   Do any of these physicians and specialists in the

22 UCLA provider network utilize more than one tax I.D. number?

23      A.   Yes.

24      Q.   Do you know on average how many each of those

25 1,600 or so physicians and specialists, how many tax I.D.
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 1 numbers they use?

 2      A.   Specifically, no.

 3      Q.   Do you have an estimate?

 4      A.   It ranges.  Some have one or two, some have four

 5 or five.

 6      Q.   Is that a metric that you follow?

 7      A.   No.

 8      Q.   Do you have an understanding as to what effect

 9 having over 100 tax I.D. numbers has on an insurer, health

10 insurer such as PacifiCare, in the context of keeping an

11 up-to-date, accurate provider roster?

12           MS. ROSEN:  Objection.  Calls for speculation.

13           THE COURT:  Overruled.

14           THE WITNESS:  It shouldn't have any.

15 BY MR. KENT:

16      Q.   Have any PacifiCare personnel ever discussed with

17 you how having over a hundred tax I.D. complicates the task

18 of keeping an up-to-date provider roster?

19      A.   For the roster, no.

20      Q.   Have they discussed with you how having over a

21 hundred tax I.D. numbers complicates other aspects of

22 PacifiCare's business?

23      A.   Specific to them, yes.

24      Q.   They have discussed the issue of fee schedules?

25      A.   No.
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 1      Q.   Well, what have they told in terms of how having

 2 over a hundred tax I.D. complicates PacifiCare's business?

 3      A.   It is not as easy as having a doctor with just one

 4 tax I.D. number, from their perspective.  That's what they

 5 have indicated.

 6      Q.   From your perspective it doesn't cause any

 7 complications?

 8      A.   No.

 9      Q.   Have you ever discussed with any of your

10 counterparts at these other UC campuses how having multiple

11 tax I.D. numbers complicates relationships with health

12 insurers?

13      A.   No, because from my perspective it doesn't

14 complicate anything.

15      Q.   My question was have you discussed that with any

16 of your counterparts?

17      A.   No, other than we have more than the others, but

18 not in terms the individuals, no.

19      Q.   You have a lot more than the others; correct?

20      A.   Yes.

21      Q.   Do you know whether any of these other UC campuses

22 currently are in the process of deactivating tax I.D.

23 numbers?

24      A.   I don't know.

25      Q.   Early today you testified about a software program
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 1 that had been purchased by UCLA to track certain billing

 2 information?

 3      A.   Yes.

 4      Q.   What is the name of that program?

 5      A.   Medical Present Valley.

 6      Q.   Is that the full name?

 7      A.   That is the entity name.  There are different

 8 modules to different components of the product.

 9      Q.   Which modules did UCLA purchase?

10      A.   A few of them.  Phynance, P-H-Y-N-A-N-C-E, was the

11 one that originally tracked the underlying amounts and they

12 changed the name to Contract Management.  We also have the

13 Patient Portion Pricer and we have also the Payor Update

14 Notification.  Those are the three that I know of off the

15 top of my head.

16      Q.   The first one you mentioned, what was the name of

17 that?

18      A.   Phynance.  P-H-Y-N-A-N-C-E.

19      Q.   Is that the one that changed over time?

20      A.   It changed its name.

21      Q.   When they changed the name, did the module change

22 as well?

23      A.   No.

24      Q.   So it is the same module that was originally

25 purchased?
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 1      A.   Correct.  They have made updates to the software,

 2 new releases, but the way it does -- the components it looks

 3 at and evaluates, no change.

 4      Q.   Does UCLA operate each of those modules?

 5      A.   The three that I mentioned?

 6      Q.   Yes.

 7      A.   Yes.

 8      Q.   Has UCLA at all times used all three modules with

 9 respect to PacifiCare PPO claims?

10      A.   No.

11      Q.   Why don't you tell us which ones were used at

12 which point in time.

13      A.   Phynance or Contract Management has been used from

14 the beginning.  The Patient Portion Pricer was rolled out

15 about a year later and that doesn't involve the claims

16 processing.  And the Payor Notification, we just did -- we

17 are in our second month of a third month [sic] trial.  The

18 second two components don't have anything to do with the

19 claims reviewing.

20      Q.   I'm sorry, which modules don't have anything to do

21 with the claims?

22      A.   The second two.

23      Q.   Going back to provider rosters, before you came to

24 testify today, did you talk to any of your folks at UCLA who

25 are actually involved in sending out roster information to
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 1 PacifiCare?

 2      A.   I talk to those people on a frequent occurrence.

 3      Q.   Have you talked to them about what information --

 4 or I should say in what format or what template PacifiCare

 5 has requested demographic information be provided?

 6      A.   No.

 7      Q.   Never talked about subject to other people?

 8           MS. ROSEN:  Objection; argumentative.

 9           THE COURT:  Overruled.  Go ahead.

10           THE WITNESS:  To my recollection, no.

11 BY MR. KENT:

12      Q.   So as far as you know UCLA at all times since you

13 have been there has provided roster information that was

14 acceptable to PacifiCare?,

15      A.   I don't send them out, so I don't know what

16 happened prior to the roster reconciliation period, what

17 might have occurred between PacifiCare representatives and

18 UCLA representatives about the roster.

19      Q.   In the course of the roster reconciliation

20 process, that multi-month process, did you have any

21 discussions with anyone at PacifiCare as to why that process

22 needed to occur, this multi-month reconciliation?

23      A.   To get all the information for all the doctors.

24      Q.   Did you have any discussions with anyone at

25 PacifiCare as to why there was -- there were certain
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 1 discrepancies in the demographic information that PacifiCare

 2 had about the UCLA Medical Group doctors?

 3      A.   There were some discussions, yes.

 4      Q.   In the course of that process did you talk to any

 5 of your people who were directly involved in providing

 6 roster information to UCLA, asked them in essence what had

 7 happened in the past?

 8      A.   No.  We were just interested in getting it fixed

 9 to where we needed it to be.

10      Q.   The PacifiCare folks were cooperative in getting

11 the problem fixed, weren't they?

12      A.   At the time of the reconciliation, yes.

13      Q.   Earlier today you testified about this physician

14 advocacy -- I don't know if you called it a program.  Is

15 there a particular PacifiCare person who is assigned to the

16 UCLA Medical Provider Group as its physician advocate?

17      A.   There are a team of people, yes.

18      Q.   A whole team of people, right?

19      A.   Yes.  There are three people that I am aware of.

20      Q.   Who is that?

21      A.   Lisa Lewan,  Lynette, L-Y-N-E-T-T-E, S-H-O-R-L-E.

22 And the third person, she is always on the phone and I don't

23 remember her name.  I believe it is Marlene.  And then

24 Connie Wong also attends those meetings.

25
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 1 BY MR. KENT:

 2      Q.   Marlene's last name Portanti?

 3      A.   I believe that's correct.

 4      Q.   P-O-R-T-A-N-T-I.

 5           They meet monthly with you and your team?

 6      A.   We have monthly meetings and we also have

 7 additional calls as needed.

 8      Q.   Are there written agendas prepared for those

 9 meetings?

10      A.   Yes.

11      Q.   Those are prepared by the PacifiCare folks?

12      A.   Yes.

13      Q.   Then they are shared with you and your UCLA

14 people, correct?

15      A.   They are typed up by PacifiCare folks.  There is

16 an email that is sent out with agenda items.  They send it

17 to Lynette.

18      Q.   So that people can keep track of issues?

19      A.   Correct.

20      Q.   That process has been going on for over a year

21 now?

22      A.   I believe it started in November of 2008.

23      Q.   Let me ask you about what was marked as Exhibit

24 382.  Do you have that before you, sir?

25      A.   Yes.  I didn't number those.  The 382 was the 2008
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 1 or 2009?

 2      Q.   It is the 2008 date.  Do you have that before you,

 3 sir?

 4      A.   Yes.

 5      Q.   Looking at the middle of the first page, there is

 6 the word "thanks" and then four lines of text.  I am

 7 focusing right now on the third line which begins, "Some

 8 member info is missing," do you see that, sir?

 9      A.   Not yet.  Yes.

10      Q.   What is the name of the woman who at your

11 direction did some checking or some work on this spreadsheet

12 that is attached as part of Exhibit 382?

13      A.   The other recipient, Martha Karman.

14      Q.   You said she did some random sampling?

15      A.   Correct.

16      Q.   Did Ms. Karman report to you that as a result of

17 her random sampling that she found, in fact, some member

18 information was missing from the spreadsheet?

19      A.   No.

20      Q.   She didn't tell you that?

21      A.   No.

22      Q.   Did you ask her?

23      A.   No.

24      Q.   Now this next line of text on this first page of

25 Exhibit 382, "review and submit only PCC, HMO, PPO member's
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 1 claims," do you see that, sir?

 2      A.   Yes.

 3      Q.   I read that to be PacifiCare of California HMO or

 4 PPO claims.  Is that your understanding as well?

 5      A.   Yes.

 6      Q.   Looking over at the second page of Exhibit 382,

 7 sir, are all the claims listed on this page, to your

 8 understanding, all those involve PacifiCare California, HMO

 9 home or PacifiCare PPO claims?

10      A.   Or other products of PacifiCare, yes.

11      Q.   How did you get that understanding, sir?

12      A.   From the financial class codes when the patients

13 are registered.

14      Q.   When you say "financial class codes," which

15 column?

16      A.   That is not reflected on here.  It is an internal

17 I.D.

18      Q.   Oh.  Do you have Ms. Karman confirm as part of her

19 due diligence that in fact all of these claims involve

20 either PacifiCare HMO or PacifiCare PPO business?

21      A.   No.

22      Q.   Would it be fair to say that what you and Ms.

23 Karman did is relied on the accuracy of UCLA's own data in

24 concluding that all these claims involved either PacifiCare

25 HMO or PacifiCare PPO business?
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 1      A.   Would you repeat the question.

 2           MR. KENT:  Would you read it back, please.

 3           THE WITNESS:  Yes.

 4 BY MR. KENT:

 5      Q.   Let's look over at the second page of Exhibit 382.

 6  Toward the bottom of the page there is a member whose last

 7 name ends with --

 8           THE COURT:  It doesn't help me or the person

 9 looking at it because we have redacted copies.

10           MR. KENT:  I am going to do it the old fashion

11 way.  We'll count from the bottom.  The tenth item from the

12 bottom there is a date of service of September 4 of 2008.

13           THE COURT:  And the provider is Beth Wagar,

14 W-A-G-A-R.

15 BY MR. KENT:

16      Q.   Do you see that entry, sir?

17      A.   Yes.

18      Q.   The particular I.D. number for this particular

19 member begins with a capital "C," do you see that?

20      A.   Yes.

21      Q.   Do you understand that number to correspond to

22 either a PacifiCare HMO or PacifiCare PPO member?

23      A.   I don't know the way they number, but I would

24 assume that from this.

25      Q.   Again, you make that assumption based on the
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 1 reliability or accuracy of UCLA's internal data?

 2      A.   Yes.

 3      Q.   If you could look at the item, which would be 15

 4 items up, the same page.  There is a date of service of

 5 April 10th, 2008, and the provider's last name is Demer,

 6 D-E-M-E-R.  Do you see that, sir?

 7      A.   Yes.

 8      Q.   Do you know if that member's coverage with

 9 PacifiCare was in force on April 10th, 2008?

10      A.   I don't know that.

11      Q.   Did Ms. Karman as part of her due diligence

12 confirm that these folks for whom you were submitting or

13 resubmitting claims on a spreadsheet, in fact, had in force

14 coverage with PacifiCare when these medical services were

15 provided?

16      A.   No.  She took a random sample of this page and

17 looked at those samples.

18      Q.   Now, did Ms. Karman tell you that as a result of

19 her random sample that any of these claim lines were

20 incorrect?

21      A.   There was one patient.  She didn't specifically

22 say about claim lines.  She said there was one patient she

23 couldn't find.

24      Q.   She didn't tell you that more than half these

25 entries are wrong?



3854

 1      A.   No.

 2      Q.   The individual line items here -- and I am

 3 focusing in particular on the bill charges and the provider

 4 expected reimbursement amount -- are those individual line

 5 items or are they the total aggregate amount for the

 6 particular claim?

 7      A.   That is the individual line item amount.

 8      Q.   So we are clear, there might be multiple separate

 9 line items for a given claim; is that right?

10      A.   Yes.

11      Q.   And each line item would have a separate charge?

12      A.   I'm not aware of any circumstance that there would

13 not be a charge for a specific item.

14      Q.   Did you ever have a discussion with a PacifiCare

15 personnel over the last few years about UCLA needing to

16 submit claim information like what is on the spreadsheet in

17 a particular format?

18      A.   To my recollection, no.

19      Q.   Did you ever have a discussion with any of the

20 UCLA personnel over the last couple of years that PacifiCare

21 needed claim information such as is shown on this

22 spreadsheet other than on an individual claim line basis?

23      A.   Recent discussions, that is correct.  Specifically

24 January of 2010.

25      Q.   Never before that?
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 1      A.   To my recollection not about the claim lines.

 2 There was a certain template that we had difficulty fitting

 3 into their information, so we were trying to put it into a

 4 template.  But I don't recall any discussion prior to our

 5 last PAM meeting asking for a specific invoice total not

 6 just for an individual line item charge.

 7      Q.   The PacifiCare people asked UCLA to provide this

 8 type of claim information in a format that it could use; is

 9 that right?

10      A.   The template, correct, that we submitted in that

11 template.

12      Q.   How long did the discussions last between you and

13 the PacifiCare people about formats for submitting claim

14 information before UCLA began submitting it in the template

15 requested by PacifiCare?

16      A.   Can you restate that?

17      Q.   In these conversations between you and the

18 PacifiCare people about proper template to submit   claim

19 information, how long a period was that?

20      A.   Over the course of the PAM meetings and perhaps

21 before that, but that wasn't for the claims, that was for

22 the appeals sections.  The individual claims they weren't

23 that concerned about, it was the templates for the projects.

24      Q.   So those discussions lasted over a year?

25      A.   I wouldn't say that the conversations lasted over
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 1 a year.  We have been submitting them for over a year.  And

 2 up until January of 2010 there was one item that was brought

 3 up that had not been brought up previously.

 4      Q.   So it is your testimony that before January of

 5 this year, no one at PacifiCare had told you that this type

 6 of claim information needed to be submitted on a basis other

 7 than by individual claim lines?

 8      A.   No, that's not what I stated.

 9      Q.   Why don't you tell me what you stated.

10      A.   They provided us with a template that they wanted

11 us to use to submit the claims in and we provided it in that

12 template.

13      Q.   And the first time they requested that was when,

14 sir?

15      A.   Sometime in 2008 is when I think we submitted our

16 first -- there may have been submissions prior to that

17 because we were trying to get the claims paid and then we

18 worked out that they wanted it in a specific template.  So

19 over the course of a couple of years, I think it was in 2003

20 that they provided us that template.

21      Q.   How long did it take for UCLA to start using that

22 template?

23      A.   Couple weeks.

24      Q.   And the issue of the claim lines, individual claim

25 lines verses aggregate claims totals, when did that issue
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 1 first come up?

 2      A.   My recollection is January of 2010 when it came

 3 up.  Because prior to that they were working on the

 4 individual appeals when they were submitted.  January is my

 5 recollection of when it came up about having additional

 6 information rather than just the line items.

 7      Q.   Earlier you indicated that there were points in

 8 time where someone within the UCLA organization had

 9 identified particular medical providers who were not showing

10 on the PacifiCare website.  Did I hear you right?

11      A.   I was involved in looking up the providers and saw

12 that there were specific employees not noted, that's

13 correct.

14      Q.   Did you create any kind of paperwork of which

15 specific providers were involved?

16      A.   No.

17      Q.   Earlier you had mentioned that there were some

18 volume or some quantity of claim underpayments by PacifiCare

19 on the PPO side.  Did I hear you correctly?

20      A.   Yes.

21      Q.   Did you create any kind of paperwork which

22 quantified the amount of those underpayments?

23      A.   Yes.

24      Q.   Do you still have that paperwork?

25      A.   Yes.  Some of it is electronic files, but, yes, we
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 1 still have the data.

 2           THE COURT:  "Paperwork" as a general term.

 3           THE WITNESS:  Yes.

 4 BY MR. KENT:

 5      Q.   I apologize for jumping around, but we just got

 6 these two exhibits, 382 and 383, about a day and a half ago.

 7           The claim line items on the spreadsheets, were

 8 those items that were underpaid or not paid at all according

 9 to UCLA records?

10      A.   These records we looked at earlier.

11      Q.   Yes.

12      A.   Not paid or not responded to.

13      Q.   But the rest of the claim had been paid?

14      A.   From this information, I wouldn't be able to

15 answer that.  Some claims would have a single claim item, so

16 this would be the entire claim.  Some it may be there were

17 certain ones that were paid and certain ones that were not.

18 So I can't say specifically on any of them.

19      Q.   Do you know if there is a common denominator to

20 all or some large portion of these claims or these claim

21 line items that are listed on the spreadsheet?

22      A.   Other than not being paid or denied, no.  Is that

23 what you meant?

24      Q.   Are they for a particular CPT Code?

25      A.   No.



3859

 1      Q.   Are they for a particular type of service?

 2      A.   No.

 3      Q.   They are not?

 4      A.   All the professions -- all the services by the

 5 Medical Group, no specific service.

 6           MR. KENT:  That's all I have this morning.

 7           THE COURT:  Do you want to wait?

 8           MS. ROSEN:  Sure, we'll wait.

 9           There was a question about paperwork relating to

10 documentation of underpayments and if we would be happy to

11 ask Mr. Rossie to provide that unless there is some other

12 problem.

13           THE COURT:  Did you want to see all that?

14           MR. KENT:  Absolutely.

15           Has the Department turned over everything they

16 received from UCLA?

17           MS. ROSEN:  Yes.

18           THE COURT:  So there are two things he is going to

19 check on to:  Make sure there are no other amendments to the

20 contracts and then the paperwork behind the spreadsheets.

21 Correct?

22           MS. ROSEN:  We haven't also received in their

23 production any of the templates that were referenced in the

24 questioning as well.  So I was surprised those weren't

25 introduced.
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 1           MR. KENT:  They weren't introduced because we

 2 found out about this matter fairly recently and we are in

 3 the process of putting those documents together and we will

 4 produce them.

 5           THE COURT:  Thank you very much for your

 6 testimony.  Unfortunately, you will have to come back.  If

 7 there is some way to avoid it, I would invite that, but

 8 we'll see what happens.  Thank you.

 9           Off the record.

10           (Discussion held off the record.)

11           THE COURT:  We have agreed that we have marked as

12 Exhibit 5149 the statement regarding trade secrets to go

13 with the exhibit, and that 267 is the best copy we have and

14 we are not sure who did the circling.

15           MR. STRUMWASSER:  The only thing that the record

16 can reflect is that the document that is in evidence came

17 from the Department's files and it doesn't have a cleaner

18 version.

19           THE COURT:  And you don't have a cleaner version

20 either?

21           MR. KENT:  Correct.

22           THE COURT:  So we'll admit that one.  And we'll

23 work on the other issues as soon as we can.

24           (Exhibit No. 5149 marked for Identification.)

25           MR. STRUMWASSER:  I have one more issue to put on
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 1 the record.  Yesterday, Mr. Bugiel testified to a record or

 2 record he consulted regarding Dr. Mazer's account, and I

 3 have asked Ms. Evans for a copy of that.  I understand that

 4 she is going to be working on that.  I just want it on the

 5 record we have asked for that.

 6           THE COURT:  Anything else?

 7           MR. KENT:  No, Your Honor.

 8           THE COURT:  So email me and let us know.  So we

 9 don't have anybody for Tuesday.  We are dark Tuesday.  I

10 will do some filing and you can let us know, but I need to

11 fill out the paperwork for everyone.  Thank you very much.

12 We'll go off the record.

13           (The proceedings were adjourned at 12:00 p.m.)

14                           --oOo--

15

16

17

18

19

20

21

22

23

24

25
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 1                       REPORTER'S CERTIFICATE

 2           I, Dynele Simonov, CSR No. 11211, a Certified

 3 Shorthand Reporter, certify:

 4           That the foregoing proceedings were taken before

 5 me at the time and place therein set forth, at which time

 6 the witness was put under oath by me;

 7           That the testimony of the witness, the questions

 8 propounded, and all objections and statements made at the

 9 time of the examination were recorded stenographically by me

10 and were thereafter transcribed;

11           That the foregoing is a true and correct

12 transcript of my shorthand notes so taken.

13           I further certify that I am not a relative or

14 employee of any attorney of the parties, nor financially

15 interested in the action.

16           I declare under penalty of perjury under the laws

17 of California that the foregoing is true and correct.

18           Dated this 7th day of February, 2010.

19

20           _____________________________

21           Dynele Simonov, CSR No. 11211

22

23

24

25
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 1          REPORTER'S CERTIFICATION OF CERTIFIED COPY

 2

 3           I, Dynele Simonov, CSR No. 11211, a Certified

 4 Shorthand Reporter, in the State of California, certify that

 5 the foregoing pages 3779 through 3863 constitute a true and

 6 correct copy of the original proceedings taken on February

 7 11, 2010.

 8           I declare under penalty of perjury under the laws

 9 of the State of California that the foregoing is true and

10 correct.

11

12           Dated this 12th day of February, 2010.

13

14           ___________________________________

15           Dynele Simonov, CSR No. 11211

16

17

18

19

20

21

22

23

24

25



3864

 1              BEFORE THE INSURANCE COMMISSIONER
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 4
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 1 FOR THE RESPONDENT

 2 SONNENSCHEIN NATH & ROSENTHAL

BY:  RONALD D. KENT,

 3 600 SOUTH FIGUEROA STREET, SUITE 2500

LOS ANGELES, CALIFORNIA  90017-5704

 4 TEL (213) 623-9300 FAX (213) 623-8824
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SAN FRANCISCO, CALIFORNIA  94105
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12
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 1                          I N D E X
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 4                     DIRECT  CROSS REDIRECT RECROSS COURT

 5 ROBERT MASTERS                             3869
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 1 OAKLAND, CALIFORNIA; WEDNESDAY, FEBRUARY 17, 2010; 9:05 A.M.

 2 CONFERENCE ROOM, ELIHU HARRIS STATE BUILDING, SECOND FLOOR;

 3 RUTH S. ASTLE, ADMINISTRATIVE LAW JUDGE

 4                            -oOo-

 5           THE COURT:  All right.  This is before the

 6 Insurance Commissioner of the State of California in the

 7 matter of PacifiCare Life and Health Insurance Company.

 8           This is OAH case number 2009061395.  Agency number

 9 is UPA 200700004.

10           Today's date is February 17, 2010.

11           Counsel are present.  Respondent is not present

12 yet but is coming in the person of Ms. Monk.  You can put it

13 on the record, I guess, when she does appear.

14           MR. MCDONALD:  Sure.

15           THE COURT:  And we're continuing the questioning

16 of Mr. Masters.  And my understanding is that Mr. Masters is

17 in Los Angeles.  And, um, they can hear us, correct?  Can

18 you hear us?

19           MR. GEE:  Yes, we can, our Honor.

20           THE COURT:  Okay.  And, um, Mr. Masters, you've

21 been previously sworn in this matter so you're still under

22 oath.  If you could just state your name again for the

23 reporter and then we will begin the questioning.

24                       ROBERT MASTERS,

25     RESUMED THE STAND AND TESTIFIED FURTHER AS FOLLOWS:
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 1           THE WITNESS:  Robert Masters.  R-o-b-e-r-t

 2 M-a-s-t-e-r-s.

 3           THE COURT:  All right.  Go ahead.

 4           MR. MCDONALD:  Thank you, your Honor.

 5                RECROSS EXAMINATION (RESUMED)

 6      Q.   Good morning, Mr. Masters.  I trust that you --

 7      A.   Good morning.

 8      Q.   -- can hear me.  As you may recall, my name is Tom

 9 McDonald and I represent PacifiCare in this matter.  If you

10 have any difficulty --

11           MR. GEE:   Tom, you're a little muffled.  Can you

12 perhaps move the microphone?

13           MR. MCDONALD:  Am I speaking into the microphone

14 here?

15           MR. STRUMWASSER:  I wonder if it is live.

16           MR. GEE:  There should be multiple, right?

17           THE COURT:  He's more important than I am.

18           MR. MCDONALD:  Oh, I don't agree.

19           MR. STRUMWASSER:  There used to be multiple.  Can

20 we go off?

21           THE COURT:  Yeah.  We'll go off the record for a

22 second while we see if we can work it out here.

23                 (Off-the-record discussion.)

24           MR. MCDONALD:  All right.  We'll try this and see

25 how it goes.
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 1      Q.   Now, Mr. Cahill, I believe has a document, a

 2 65-page document, that I would like him to hand to

 3 Mr. Masters.  And, your Honor, we have copies both in an

 4 annotative or, I'm sorry, in a redacted and unredacted

 5 version.

 6           THE COURT:  All right.  So this is Exhibit 5151;

 7 is that correct?

 8          (Exhibit 5150 marked for identification.)

 9           MR. MCDONALD:  That sounds right.

10           THE COURT:  What was, oh, no, it's not.  5050,

11 sorry.

12           MR. GEE:  Tom, excuse me.  Would you like me to

13 hand the unredacted?

14           MR. MCDONALD:  You can give him a copy of each.

15           THE COURT:  5150.

16           MR. MCDONALD:  Yes.  And, your Honor, perhaps we

17 would mark the redacted version and then we can just work

18 from the unredacted one?

19           THE COURT:  All right.  I'm going to mark the

20 unredacted version 5150.  That is what happens with 5150,

21 right?

22           MR. MCDONALD:  And if your Honor would like an

23 unredacted version just for purposes of the examination.  I

24 don't know if it will be necessary.

25           THE COURT:  Probably not.



3871

 1           MR. MCDONALD:  Okay.

 2           THE COURT:  The top date on this is May 29, '09.

 3 And this is complaint -- a list of complaints.

 4           MR. MCDONALD:  Yes.

 5           THE COURT:  Okay.

 6           Go ahead.

 7           MR. MCDONALD:  Thank you, your Honor.

 8      Q.   Now, Mr. Masters, I'd ask you to maybe take a few

 9 minutes to review this and if you could tell us, have you

10 seen this document before?

11      A.   Yes, I've seen it before.

12      Q.   Okay.  Now, this document was provided to us by

13 the attorneys for the Department in this format.  We have

14 added page numbers just for ease of questioning this

15 morning, numbers, pages one to 65.  Do you see that in the

16 bottom right hand corner of the document?

17      A.   I do.

18      Q.   Okay.  Those page numbers were not on the

19 originals; is that right?

20      A.   No, they were not.

21      Q.   Okay.

22      A.   They were not there.

23      Q.   Now, um, can you describe for us what this

24 document consists of?

25      A.   Um, it's consists of a list of files regarding
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 1 complaints against PacifiCare, um, that were the subject of

 2 an assignment I received in approximately May 2009.

 3      Q.   Okay.  Now, do you know, were you the person who

 4 provided this document to be produced to PacifiCare in this

 5 case?

 6      A.   I provided this to, um, our attorneys.

 7      Q.   Okay.  Did you have possession of this document

 8 prior to it being produced to us?

 9      A.   Yes.

10      Q.   Okay.  And where did you maintain this document

11 prior to it being produced?

12      A.   In my working area.

13      Q.   Okay.  At your office at the CDI?

14      A.   In the -- yes, in my office.

15      Q.   Okay.  And was it maintained in this format, that

16 being the 65 pages were all together?

17      A.   Yes.

18      Q.   Were there other documents, um, related to this

19 assignment that you have or had in your possession in

20 addition to the 65 pages?

21      A.   There were a few e-mail documents.

22      Q.   Did you have hard copies of those e-mail

23 documents?

24      A.   I -- no.  I think they were electronic.

25      Q.   Okay.  And did you produce those e-mails to
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 1 counsel for the Department to produce to us?

 2      A.   I have given those to our attorneys, yes.

 3      Q.   Okay.  And do you know the dates of those e-mails?

 4      A.   I believe they were in May '09 and possibly June

 5 '09.

 6      Q.   Okay.  And were there two e-mails that you recall?

 7      A.   I think there were approximately five or six.

 8      Q.   Okay.  And do you recall the substance of the

 9 first e-mail that was apparently sent in May of '09?

10      A.   The first e-mail?

11      Q.   Yes.

12      A.   I -- I probably have to see it but I believe it

13 was, um, advising me, um, giving me some instructions on how

14 to proceed with the assignment.

15      Q.   Okay.

16           MR. GEE:  And I'm sorry.  I don't mean to

17 interrupt.  I just want the record to be clear.  I want to

18 make sure everyone is on the same page.  Mr. Masters did

19 give us a few e-mails related to this project.  As we

20 reviewed them, we realized that this was, there were

21 instructions given to Mr. Masters in these e-mails that were

22 taken at the advice of counsel and they were stuff that we,

23 the attorneys, had requested.  So that is why they haven't

24 been produced to PacifiCare.  They're being processed and

25 will be logged in the ordinary course, but we -- we believe
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 1 them to be privileged.

 2           MR. MCDONALD:  Okay.

 3           Your Honor, I was going to make the statement for

 4 the record.  We did a search as of yesterday for e-mails to

 5 or from Mr. Masters.

 6           THE COURT:  All right.  Did you want me to view

 7 these again -- again in camera because I'm happy to do that?

 8           MR. STRUMWASSER:  Well, your Honor can.  It's the

 9 antecedents to the documents you reviewed in camera.  So if

10 your Honor wants to see them, we're happy to provide them

11 but I think they're -- they're going to be drawn up in the

12 same analysis.

13           THE COURT:  Well, I'm happy to look at them.

14           MR. MCDONALD:  I appreciate that, your Honor.  We

15 did locate one e-mail from June of '09 and we'll get to that

16 later today, I think.

17           THE COURT:  Okay.

18           MR. MCDONALD:  Okay.

19      Q.   Now, beyond these five e-mails that you described,

20 Mr. Masters, were there any other documents that you have in

21 your possession that relate to this assignment to conduct

22 this agreed examination of closed PacifiCare files?

23      A.   Yes.

24      Q.   And what -- what are those other documents?

25      A.   They're all -- the other documents -- the document
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 1 is a legal service referral.

 2      Q.   Okay.

 3           THE COURT:  That's the one I viewed already;

 4 correct?

 5           MR. STRUMWASSER:  That's right.

 6 BY MR. MCDONALD:

 7      Q.   Does that exhaust the universe of documents

 8 related to this assignment?

 9           MR. GEE:  Other than 5050?

10           MR. MCDONALD:  Right.  5150.

11           MR. GEE:  5150, sorry.

12           THE WITNESS:  There were also some violation

13 letters generated which, I think, we testified extensively

14 on previously.

15 BY MR. MCDONALD:

16      Q.   Okay.  Okay.  So we have the e-mails, the legal

17 services referral documents that's been marked Exhibit 5150,

18 the violation letters.  Um, is that, have I now described

19 the universe of documents relating to your assignment?

20      A.   To the best of my recollection, yes.

21      Q.   Okay.

22           Now, if you could look at the first page of

23 Exhibit 5150.

24           Now, this appears to be a -- a typewritten page in

25 large measure.  Do you know who prepared this -- the
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 1 typewritten portion of this page?

 2      A.   Yes.

 3      Q.   Who was that?

 4      A.   That was myself.

 5      Q.   Okay.  And when did you prepare it?

 6      A.   On May 29, 2009.

 7      Q.   Okay.  And so you prepared this sheet after you

 8 had been given your initial instruction by Ms. Roy; is that

 9 right?

10      A.   Correct.

11      Q.   Okay.  Now, what, um, I think you recall giving

12 testimony, you testified previously on January 12 that

13 Ms. Roy had given you a list -- let me see if I can find

14 it -- that Ms. Roy had provided you with a list of claims

15 that you were to review; do you recall that testimony?

16      A.   Yes, sir.  Yes.

17      Q.   Now, this, this top sheet is not that list; is

18 that correct?

19      A.   No, this is not.

20      Q.   Okay.  Are -- is there, the list that you referred

21 to in your testimony on January 12, is that contained within

22 Exhibit 5150?

23      A.   Yes.  It starts on page two.

24      Q.   Okay.

25           Okay.  Well, let's stay with page one for the time
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 1 being.  Why did you prepare this list?

 2      A.   To help our --

 3      Q.   The two-page -- keep -- you can proceed, sir.

 4      A.   Sorry.  Question finished?

 5      Q.   Yeah.

 6      A.   Um, just to make a shorter list, more workable and

 7 try to help our office support persons and -- find these 47

 8 files.

 9      Q.   To whom did you provide a copy of this list?

10      A.   To our office support person.  His name is Richard

11 Onodugo.

12      Q.   And is he the only person to whom you supplied

13 this list?

14      A.   I believe so.

15      Q.   Okay.  Now, the top page, top of it indicates

16 May 29.  You believe that's the date you prepared this list;

17 is that right?

18      A.   I do.

19      Q.   Now, the reference to 2008 PacifiCare File Search,

20 what did you mean by that?

21      A.   These were -- these were files that were closed in

22 the calendar year 2008 and they were all complaint files

23 concerning PacifiCare as the subject insurer.

24      Q.   Okay.  Now, the next line.  Well, who conducted

25 the search?  Was it you or Mr. -- is it Onodugo?
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 1      A.   Both of us.

 2      Q.   Okay.  Anyone else?

 3      A.   Um, I believe due to our unique filing system,

 4 because of limited resources and space, um, I probably

 5 asked, um, the officers assigned to various cases to see --

 6 to take a look and see if they could find them and help us

 7 locate these.  And I would have done that by an e-mail.

 8      Q.   Okay.  But in that e-mail you did not provide this

 9 list to your fellow compliance officers?

10      A.   I don't recall.

11      Q.   Okay.  How did you determine to make this list of

12 the 47 typewritten file numbers?

13      A.   Well, if you review the lists from page two, which

14 is a computer run through page 65.

15      Q.   Yes.

16      A.   Um, the ones we located prior to this May 29, 2009

17 list, um, we -- there's a checkmark indicating they were --

18 we found those.

19      Q.   Okay.  So am I correct to understand the

20 typewritten lists on page one running from one to 47, first

21 of all, that includes for each of those numbers one through

22 47, a CSB number, and that number is a file number for a

23 complaint; is that right?

24      A.   Correct.

25      Q.   Okay.  And so you created this list that's page
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 1 one of Exhibit 5150 to identify files that you had not

 2 located as of May 29, 2009; is that correct?

 3      A.   That's the best of my recollection, yes.

 4      Q.   Okay.  Now, the -- the, I'm just working from the

 5 top of the first page.  The third entry says "These files

 6 still need to be located and reviewed for the PacifiCare

 7 Trend Review".  Do you see that entry?

 8      A.   Correct.

 9      Q.   What was the PacifiCare Trend Review?

10      A.   That's one component of the legal service

11 referral.

12      Q.   And can you describe what that is?

13           MR. GEE:  In general terms?  I mean because if you

14 want specifics, we're going to have an attorney-client

15 communication privilege issue.

16           THE COURT:  Well, let's hear the general terms

17 first.

18           THE WITNESS:  Well, when we do a -- when we do a

19 trend review, we simply review all the files for a certain

20 time period, closed files, and to determine, um, the number

21 and type of violations, to see if we see any patterns, to

22 see if we see deficiencies.  The standard procedures.

23 BY MR. MCDONALD:

24      Q.   Okay.  So when you conduct a -- well, let's step

25 back.  You conducted trend reviews of other insurers; is



3880

 1 that right?

 2      A.   Oh, yes.

 3      Q.   Okay.  And when you conduct a trend review of

 4 other insurers, you go back and review closed claim files?

 5      A.   Yes, I do.

 6      Q.   Okay.  And in the course of doing that, you

 7 take -- make an assessment as to whether the initial

 8 assessment by a compliance officer regarding a closed claim

 9 was correct or not?

10      A.   Yes.

11      Q.   And you end up with a work product of some sort;

12 is that right?

13           MR. GEE:  A -- what do you mean by --

14           THE COURT:  I'm sorry.  Mr. Masters, did you

15 understand the question?

16           THE WITNESS:  I'm not completely clear on it, your

17 Honor.

18           THE COURT:  All right.  If you could rephrase,

19 please.

20 BY MR. MCDONALD:

21      Q.   Well, when you do your trend report, trend review,

22 what do you do after you've completed the trend review?

23      A.   After a whole body, a whole number of files or

24 each individual file?

25      Q.   Well, let's talk about the body of the -- if
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 1 you're looking at, I think your testimony was you look at a

 2 universe of closed claims of complaint files; right?

 3      A.   Right.

 4      Q.   You do a trend review.  At the end of that process

 5 what, if any, work product do you produce?

 6      A.   I produce, um, a legal service referral that

 7 includes a table.  I mean it has an introductory summary.

 8 It has a table that lists number and type of violations.

 9 And then it has, um, a listing of exhibits.  Then it has a

10 narrative for each subject file that was part of the, your

11 term, universe of claims for -- for a legal service

12 referral.

13      Q.   Okay.  And is all of what you just described part

14 of what goes into the legal service referral document?

15      A.   Yes.

16      Q.   Okay.  Now, with respect to any individual

17 complaint that you reviewed in your trend review, do you

18 produce any other work product?

19      A.   Um, I may produce a new violation letter.

20      Q.   Okay.

21      A.   I may, and I would also provide a narrative

22 summary of -- of individual files and the findings.

23      Q.   Okay.  Anything, is there any other work product

24 that results from the trend review that you just described?

25      A.   Um, there could be entries in our electronic file
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 1 to update it.

 2      Q.   That's to a specific complaint; is that right?

 3      A.   Yes, sir.

 4      Q.   Okay.  Any other work product that results from a

 5 trend review?

 6      A.   At the moment I don't recall any more.

 7      Q.   Okay.  Now, if you look at the number of entries

 8 one to 47, there are seven of them that have double

 9 asterisks; do you see that?

10      A.   Yes, I do.

11      Q.   And the double asterisks at the bottom indicates,

12 am I correct, that for those seven complaints, you have

13 identified these cases have violations recorded and are a

14 top priority; is that correct?

15      A.   That's correct.

16      Q.   Okay.  Where were the violations for those seven

17 cases recorded?

18      A.   They were recorded in the electronic file.  They

19 were -- there would be a violation letter, a copy of which

20 would have been sent to PacifiCare.

21      Q.   Any other location?

22      A.   Not that I'm aware of.

23      Q.   Okay.  And what did you mean by top priority?

24      A.   Well, those were files where our officers had

25 issued violations and we could not locate these.  They would



3883

 1 certainly be prime candidates for a legal service referral

 2 so that's why they're top priority to me.

 3      Q.   Did anyone instruct you that these files were a

 4 top priority?

 5      A.   These particular files with asterisks?

 6      Q.   Yes.

 7      A.   No, that was my -- that was my decision.

 8      Q.   And what caused you to reach that decision?

 9      A.   I think I was -- I just answered that, counselor.

10      Q.   Can you answer my question?

11           MR. GEE:  I think I was about to say asked and

12 answered.

13           THE COURT:  Well, the reason that they were top

14 priority is because there were violations found in those

15 cases already and you wanted them for the legal referral; is

16 that your answer?

17           THE WITNESS:  Yes, your Honor.  They would be

18 prime candidates to be included in a -- in a referral to our

19 legal department, yes.

20 BY MR. MCDONALD:

21      Q.   Did you get any, receive any instruction from

22 anybody at the Department as to how to prioritize your

23 review of PacifiCare closed complaint files?

24      A.   No specific instructions.

25      Q.   Where, did you receive any general instructions?
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 1      A.   Yes, I believe.  And we previously testified to

 2 this, that I was to conduct a standard regulatory review of

 3 all these files.

 4           THE COURT:  Well, the question is, did you get any

 5 general instructions about prioritizing the files?

 6           THE WITNESS:  Prioritizing, no.

 7 BY MR. MCDONALD:

 8      Q.   Now, the handwritten notations on the first page,

 9 are those your handwritten notes?

10      A.   Yes.

11      Q.   Okay.  So the -- the first entry has a check mark.

12 What does that indicate?

13      A.   That it was located.

14      Q.   Okay.  And the eighth entry has a check mark.

15 Does that also indicate it was located?

16      A.   I don't believe so.  I -- I don't believe so.

17      Q.   How?

18      A.   I'm not sure.

19      Q.   Okay.

20      A.   I don't know.

21      Q.   Don't let me interrupt --

22                So your answer is you don't know if the

23 eighth listed file was ever located; is that right?

24      A.   I don't recall.

25      Q.   Okay.  How about the twenty-fifth entry there is a



3885

 1 check mark there.  And then it's crossed out.

 2      A.   I believe that was located.

 3      Q.   Okay.

 4      A.   That's why it was crossed out.

 5      Q.   How about the second entry?  It has a handwritten

 6 notation.  Could -- did you locate this file?

 7      A.   Starting with the "Brunelles"?

 8      Q.   Yes.

 9      A.   No.  I don't believe so.

10      Q.   Okay.  And what does Brunelles, which is

11 B-r-u-n-e-l-l-e-s; is that correct?

12      A.   Yes.  That's one of our officers, Steve

13 Brunelle's.  And that would have been -- that would mean

14 that the file was originally assigned to Mr. Brunelle.

15      Q.   And the next handwritten entry next to Brunelle's,

16 does that say "closed 1/4/08"; is that right?

17      A.   That's correct.

18      Q.   And does that mean you had some record that

19 indicated to you that the file had been closed effective

20 January 4, 2008?

21      A.   Yes.

22      Q.   And then the next entry looks to me to be

23 quotation marks that say CNL; is that right?

24      A.   That's right.

25      Q.   Does that mean could not locate?
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 1      A.   Cannot locate, could not locate.

 2      Q.   Okay.  And so from this notation we are to

 3 understand you did not locate that file that's listed as

 4 item number two; is that correct?

 5      A.   I believe that's what that indicates.

 6      Q.   Yeah.  Okay.  And likewise for the third entry, is

 7 that what we are also to understand from your handwritten

 8 notation?

 9      A.   Yes, sir.

10      Q.   Now, there's no handwritten notation, is there,

11 for entry number four; is there?

12      A.   No.

13      Q.   Can you tell us if you were able to find that

14 file?

15      A.   I can't.  No, I don't recall.

16      Q.   If you had found it, would you have put a

17 checkmark by that number?

18      A.   I hope so.  That would have been my intent.

19      Q.   And how about as to the fifth one, the same

20 answer?  You don't know if you found it?

21      A.   I do not know.

22      Q.   Okay.  Now, as to the sixth entry, we see that has

23 a handwritten notation that says "closed 10/08".  Does that

24 mean it was closed as of October 2008?

25      A.   Yes, it does.
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 1      Q.   And then the handwritten letter "CCS", what does

 2 that refer to?

 3      A.   Consumer complaint study.

 4      Q.   And what, to what is that notation referring to?

 5 The consumer complaint study.

 6      A.   Um, every year our Department does a consumer

 7 complaint study and reports, and sends post cards to the

 8 Complainants and -- and composes a report that's, I believe,

 9 on the web site.  This file was randomly selected for the

10 computer complaint study.

11      Q.   And how did you learn that this file had been

12 chosen for the consumer complaint study?

13      A.   There would have been an entry in our electronic

14 file.

15      Q.   Okay.  So am I correct to understand, you went

16 into the electronic file, is that that Oracle database you

17 had earlier testified about?

18      A.   Yes.

19      Q.   Okay.  And you could see from an entry there that

20 this file had been chosen to be included in the consumer

21 complaint study?

22      A.   That's what this notation would -- would indicate.

23      Q.   Okay.  And then adjacent to that it looks like the

24 initial G as in Gail and then the last name Smith; is that

25 right?
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 1      A.   That's right.

 2      Q.   And is it Gail Smith, is she a -- another

 3 compliance officer?

 4      A.   She is.

 5      Q.   So does that indicate that she was the assigned

 6 officer for this file that's listed as item six?

 7      A.   Yes.

 8      Q.   Okay.  And, likewise, you were unable to locate

 9 this file; is that right?

10      A.   That, yes.  That's what it appears, yes.

11      Q.   Now, as to the seventh entry, do you see any

12 handwritten notations associated with that?

13      A.   No, I don't.

14      Q.   And as to the eighth entry, is it, am I correct to

15 be understand that it was closed as of August 27, 2008?

16      A.   That's correct.

17      Q.   And the assigned compliance officer was Laurey

18 Tran, who I think you testified about in January; is that

19 right?

20      A.   Yes.

21      Q.   And, likewise, you were not able to locate this

22 file?

23      A.   I don't believe we could locate this file.

24      Q.   Okay.  Now, as to the files that are listed in

25 items nine through 15, what, if anything, can you tell us
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 1 about your review of those files?

 2      A.   My review of those files would have been a simply

 3 reviewing what -- what was on the electronic file.  I can't

 4 recall whether any or all of those were, um, ever located.

 5      Q.   Okay.  Is it generally your practice, would it

 6 have been in your practice to put a checkmark if it had been

 7 located?

 8      A.   I'm not sure.  But, generally speaking, yes.  To

 9 check it off so that it wouldn't, we would not continue to

10 look for something we already located.

11      Q.   Okay.  And, conversely, if you could not locate

12 it, would you generally put the CNL designation for that

13 file?

14      A.   That's correct.

15      Q.   Okay.  So as to the files that don't have any

16 notation, do you know one way or another whether they were

17 or were not located?

18      A.   I don't recall specifically.  I believe most of

19 them or maybe all of the ones, they could have all been

20 located.  If they were located, if we did locate a hard

21 copy, I would have reviewed them also.  Um, but I was

22 focusing on the files we could not locate.  So I, without a

23 checkmark there, I couldn't say with any certainty if we

24 found them or not.

25      Q.   And why was it that you were focusing on the files
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 1 that could not be located?

 2      A.   Because I was trying to be thorough and all the

 3 files relating to PacifiCare complaints for this time period

 4 should have been reviewed and possibly included it in the

 5 legal service referral.

 6      Q.   Okay.  Now, I don't -- do you recall at your

 7 testimony in January, I believe you testified that you

 8 thought you were given between 80 and 100 files to review;

 9 is that right?

10      A.   I remember the testimony.

11      Q.   Okay.  And my summary is correct?

12      A.   Eighty to 100 files, yes.

13      Q.   Yes.

14           MR. GEE:  Tom, I believe he said yes, it might

15 have gotten lost.  Okay.  Thank you.

16 BY MR. MCDONALD:

17      Q.   Now, as of May 29, am I correct to understand that

18 of those 80 to 100 files, you had not located 47 of them?

19      A.   As of May 29, yes.

20      Q.   Okay.  And as we sit here today, you can't tell us

21 how many of those 47 you actually did locate?

22      A.   Not without reviewing, um, the entire, every file.

23      Q.   Okay.  Now, as to looking at the entry for number

24 25, do you -- can you explain why that note was crossed out?

25      A.   Um, no, I really can't.  Other than it must have
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 1 been this, I'm assuming the file was located.

 2      Q.   Now, at the bottom of the page do you see the

 3 handwritten entry under the -- it reads 2009; correct?

 4      A.   Correct.

 5      Q.   And can you explain what this entry was for?

 6      A.   Yes.  There was apparently one file that was

 7 closed in 2009 that I added to this list as one of the files

 8 we couldn't locate.

 9      Q.   And so I'm clear, the left of that entry it looks

10 in parentheses you put "G. Smith" and that is a reference to

11 Gail Smith, another compliance officer; is that right?

12      A.   Yes.

13      Q.   And then the digits "6396760" is the reference to

14 the CSB file number?

15      A.   Yes.

16      Q.   And then you have a dash and then a reference to a

17 provision of the insurance code; is that right?

18      A.   Yes.

19      Q.   And then in parens (X2), does that mean times two,

20 there were two -- two violations as to that statute?

21      A.   Correct.

22      Q.   And then next to that it says "NON-JUST".  Does

23 that mean the complaint was not justified?

24      A.   That means the officer that it was assigned to,

25 um, had determined it was non-justified or the computer run
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 1 would have indicated that.

 2      Q.   Okay.  And then the hyphenated note on the right,

 3 "CNL", it indicates that you could not locate that file; is

 4 that right?

 5      A.   Yes.

 6      Q.   Okay.  Now, do you know if this -- this file, for

 7 example, does it appear in, later on in the computer run it

 8 appears in pages two through 65, to your knowledge.  And if

 9 you don't know off the top of your head, that's fine.

10      A.   No, we'd have to review it.

11      Q.   Okay.  Well, we'll get to that.

12                Now, in terms of trying to locate, um, these

13 files, did you, I think you earlier testified that you sent

14 an e-mail to some of the compliance officers requesting

15 those files; is that right?

16      A.   Requesting -- I think I sent it to the officers,

17 um, regarding the files assigned to them specifically.

18           MR. MCDONALD:  Okay.  Well, let me enter, if we

19 could show to the witness the next exhibit, which will be a

20 one-page e-mail dated June 5, 2009.

21           THE COURT:  That e-mail will be marked as 5151.

22 It has a top date of June 5, 2009.

23          (Exhibit 5151 marked for identification.)

24 BY MR. MCDONALD:

25      Q.   Now, Mr. Masters, after you've had a chance to
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 1 review this document, can you tell us what this is?

 2      A.   Yes.  It is an e-mail that I, um, composed and

 3 sent on June 5, 2009.

 4      Q.   Does it relate to your assignment to examine

 5 closed PacifiCare complaint files?

 6      A.   Yes, it does.

 7      Q.   And this is seeking closed 2009 files; right?

 8      A.   Correct.

 9      Q.   Did you send out a similar e-mail with respect to

10 the 2008 files?

11      A.   I don't recall.

12      Q.   So turning back to Exhibit 5150, you don't recall

13 if you sent out any communication to your fellow compliance

14 officers seeking to locate the files that are listed one

15 through 47 on the first page of Exhibit 5150?

16      A.   I -- I don't have a specific recollection doing

17 so.

18      Q.   Okay.  Do you recall if you received any responses

19 to the e-mail that was marked Exhibit 5151?

20      A.   No, I don't.

21      Q.   Did anyone speak to you in response to this

22 e-mail?

23      A.   Yes.  Um, they located any files, they would have

24 brought them to me and I don't know that we would not have

25 discussed other than to thank them for finding them.



3894

 1      Q.   Okay.  So you have no recollection of any

 2 particular conversation with any person regarding this

 3 e-mail; is that right?

 4      A.   If they found the files and brought them to me,

 5 I -- I certainly would have thanked them for finding the

 6 files and taking the time to do so.

 7      Q.   Do you recall if anyone found files and provided

 8 them to you in response to this e-mail?

 9      A.   To the best of my memory, I think a few were

10 located.  I don't recall which officers located them and

11 brought them to me, but I vaguely recall, um, a few of the

12 files being located.

13      Q.   And other than this e-mail, do you recall any

14 other e-mails that you sent out regarding this assignment?

15 Now, I think earlier in your testimony you said there were

16 five e-mails that your counsel sent in May and June 2009

17 that you said you provided to your counsel.  Other than

18 those five?

19      A.   No.

20      Q.   Now, was this, what was marked Exhibit 5151 among

21 the five that you provided to your counsel?

22      A.   Yes.

23      Q.   All right.  Let's turn, if you may, to page two of

24 what's marked Exhibit 5150.  And if you could help us

25 understand what's shown in this document, at the upper left
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 1 hand corner on page two is a, looks to be a date, 30 April

 2 '09; is that right?

 3      A.   That's right.

 4      Q.   And what does that date indicate?

 5      A.   Um, I'm not sure if it's the date that document

 6 was printed but it -- it could be.  I'm not -- I'm not

 7 completely sure of that.

 8      Q.   If it were not the date it was printed, what other

 9 date might it reflect?

10      A.   I don't know.

11      Q.   And then in the center at the top it's titled

12 "Consumer Complaints Division", is that referencing a

13 division within the Department?

14      A.   Yes, it is.

15      Q.   And then at the upper right there's a page

16 notation on what's been marked Exhibit 5150.  It, on our

17 page two starts "page one of 36" and I think if you --

18           THE COURT:  I think it's 35.

19           MR. MCDONALD:  I'm sorry, your Honor.  Thank you.

20      Q.   And if you could run all the way through to

21 page -- what's been hand marked page 36 of this exhibit,

22 runs to page 35 of 35; is that right?

23      A.   Yes.

24      Q.   Okay.  So is this, um, these pages, these 35 pages

25 consist of a single document, a computer run from a database
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 1 at the Department of Insurance?

 2      A.   Yes.

 3      Q.   Okay.  Now, going back to page two, underneath

 4 Consumer Complaints Division, it reads "PacifiCare 2008,

 5 closed cases".  Do you see that?

 6      A.   I'm sorry.  Could you repeat that?

 7      Q.   If you look on page two of the exhibit, which is

 8 page one of 35, underneath the heading that says "Consumer

 9 Complaints Division" right in the center?

10      A.   I see that.

11      Q.   It says "PacifiCare"; right?  And is that a

12 reference that what is contained in this document relates

13 solely to PacifiCare Life and Health Insurance Company; is

14 that right?

15      A.   Yes.

16      Q.   And how do you know that?

17      A.   It's self evident.

18      Q.   The word PacifiCare is self evident that it refers

19 to PacifiCare Life and Health Insurance Company?

20      A.   Yes.  And each entry, um, below that in the next,

21 um, space or line, each -- each particular specific file,

22 individual file, is also identified PacifiCare Life and

23 Health Insurance Company.

24      Q.   Okay.  Then going back up to the second line of --

25 this is a run of complaints, cases that were closed in 2008;
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 1 is that right?

 2      A.   That's correct.

 3      Q.   And then what looks to be like a pound sign and

 4 then the number 142; do you know what that is?

 5      A.   That means there were 142 individual -- that's the

 6 total number of individual complaint files in this

 7 computer-run document.

 8      Q.   Okay.  All right.  And then in the next section

 9 underneath where we were just looking seemed to me to be a

10 series of column headings; is that right?

11      A.   Yes.

12      Q.   So at the upper left of this next section is the

13 initial "RID".  What does that refer to?

14      A.   That is the file number.

15      Q.   And does, do the initials RID stand for anything?

16      A.   I don't know what the R stands for.  I believe ID

17 means identification number.

18      Q.   Okay.  And so if we want to tie that column

19 heading with the first specific case entry underneath, am I

20 correct to understand that the RID for that first entry on

21 page two is the 6250625 number?

22      A.   Yes.

23      Q.   Okay.  And then going back up to the column

24 headings, the next entry to the right says "BUREAU"; is that

25 right?
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 1      A.   Yes.

 2      Q.   And then going back to the next specific complaint

 3 file it says "CSB".  Is that the Consumer Services Bureau or

 4 --

 5      A.   Claims Service Bureau.

 6      Q.   Claims Service Bureau.  Okay.

 7           And then going again back up to the heading, it

 8 says "STAFF".  And then as to this specific complaint it, is

 9 that correct, that it has your last name and then your first

10 initial?

11      A.   Yes.

12      Q.   So does that indicate you were the assigned

13 compliance officer for this matter?

14      A.   Yes.

15      Q.   Okay.  Now, moving further with the column heading

16 status, what does that refer to?

17      A.   Um, closed 03 -- I mean open, closed.

18      Q.   Okay.  But let's, working down, the column itself,

19 status, and if we go down to this specific, the very first

20 specific complaint it says 03, I think, am I correct to

21 understand that, um, the reference, the 03 refers to status?

22      A.   It does.

23      Q.   And do you know what 03 references or means?

24      A.   It means closed.

25      Q.   Okay.  And do you know what other status
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 1 designations exist?

 2      A.   There are various other ones, open, suspends,

 3 open, suspends open, closed, closed.

 4      Q.   Are they each given a numerical designation?

 5      A.   Yes, they are.

 6      Q.   Okay.  And then going back up to the heading, the

 7 entry that says OPENED, is that when the complaint file was

 8 opened by the Department?

 9      A.   That's what it should reflect.

10      Q.   Okay.  And likewise, CLOSED, does that reflect the

11 date that the file was -- the complaint file was closed?

12      A.   Yes.

13      Q.   And then there seem to be three related entries to

14 the right of that, headings that read RSN-1 or two or three.

15 What does that refer to?

16      A.   RS 1, um, it would be the reason it was closed

17 or -- yet I'm really -- I believe my -- I believe it's --

18 it's the reason it was closed.

19      Q.   Okay.  Now, to your knowledge, is there a legend

20 or a key somewhere that gives the, you know, what the status

21 of 03 means or what a reason 1005 means?

22      A.   It's in the electronic file system.

23      Q.   Is there a document that you're aware of that

24 provides that information?

25      A.   No.
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 1      Q.   And how in the electronic file system is it, that

 2 information provided?

 3      A.   Um, if you go to the specific screen and click it

 4 on such as closed, you get a drop down menu.

 5      Q.   And the drop down menu will give you some

 6 narrative, you know, a reason and words and that will be

 7 associated with a particular number designation; is that

 8 right?

 9      A.   It gives you choices that summarize reason, you

10 know, a reason for closure.

11      Q.   Okay.  So to the right of reason three, do you see

12 there are three entries that say DISPO-1, 02, or 03, can you

13 tell us what that refers to?

14      A.   The disposition.

15      Q.   And what are the various dispositions that might

16 occur in connection with a complaint?

17      A.   Justified or not justified.

18      Q.   Any other dispositions?

19      A.   There are, um, there are others such as suspends

20 filed only.  Um, complaint not associated with -- with, um,

21 the licensee.

22      Q.   Any other?

23      A.   That's all I can recall.

24      Q.   Okay.

25                Now, do you see the codes in this first
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 1 entry, this first specific complaint, do you see the entries

 2 under DISPOSITION 01 it says 1210, and then DISPOSITION 02

 3 it says 1230.  Do you know what they refer to?

 4      A.   I'm not sure which is which, but one would

 5 indicate justified; the other would indicate not justified.

 6      Q.   Okay.  And so you could have with, in connection

 7 with a single complaint file, both a justified and an

 8 unjustified outcome?

 9      A.   The violations issued could be justified

10 violations or non-justified violations.  But if there's one

11 or more justified violations, the complaint is justified.

12      Q.   I see.

13                And then moving further in the column

14 headings, the reference to -- the PCA entry, do you know

15 what that means?

16      A.   Twenty-five?  Yeah.  That's, um, that's how we

17 code and track time spent on different complaint files as

18 they relate to the specific type of coverage.  Twenty-five

19 identifies that this is a health, that the coverage is a

20 health insurance.

21      Q.   And let me make sure I understand.  Did you say

22 something that this reflects the amount of time spent?

23      A.   It identifies what kind of file.

24      Q.   Okay.

25      A.   And I believe it is somehow tied to our time
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 1 keeping system.

 2      Q.   So are you subject to a time keeping system?  Do

 3 you -- well, ask that question.

 4      A.   Yes.

 5      Q.   And in what fashion?  What is the time keeping

 6 system that you use?

 7      A.   Well, when I work on a specific file, I enter that

 8 file ID number onto a time keeping screen.

 9      Q.   And does that record the amount of time you devote

10 to a particular file?

11      A.   I believe it does.

12      Q.   Okay.  Are the records, to your knowledge,

13 maintained by the Department that identify how much time you

14 and other compliance officers devote to a specific complaint

15 file?

16      A.   I don't work with that but I -- I simply enter my,

17 um, the work I do into the time keeping system.

18      Q.   Do you get any report relating to your time

19 keeping?

20      A.   No.

21      Q.   Do you know who, if anyone, gets such a report?

22      A.   I don't know who.

23      Q.   Do you know if such a report is generated?

24      A.   I'm unaware of one.

25      Q.   Do you know why the information is collected if no
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 1 report to your knowledge is generated?

 2      A.   Well, I haven't seen the report.  You're asking me

 3 to assume something I don't have direct knowledge of.

 4      Q.   Okay.

 5      A.   I believe they do record our time and I believe

 6 they track it.  Um, but I -- I'm pretty busy with reviewing

 7 complaints and it's not something I participate in as far as

 8 tracking or making reports on my time.

 9      Q.   What's your understanding as to the reason that

10 you record your time?

11      A.   My understanding?

12      Q.   Yes.

13      A.   I, the Department wants to be as efficient as

14 possible.  And they want to know -- I assume they want to

15 know who's working on what and how much time is being spent.

16      Q.   When you enter your time in this way, do you

17 indicate the number of minutes or hours that you devote to a

18 specific file?

19      A.   The time keeping system does that until I make

20 another entry.

21      Q.   Okay.  So let me -- I just want to see if I

22 understand it.  Do you make an entry indicating you're

23 starting to work on a file and then when you complete that

24 work, you make an entry indicating you completed that work

25 on the file and presumably the system knows that you were
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 1 working in that interim time period?

 2      A.   No, I don't do it that way.

 3      Q.   Okay.  Can you explain how it works?

 4      A.   I enter the ID number on a line, a field on a

 5 computer screen.  When I'm finished with that file, I get

 6 another file.  I enter it on the next line above that.  And

 7 so on and so forth.  If I'm working on a special project, I

 8 may have a code for it.  And I would enter that into the

 9 time system on one line.  And as long as I'm doing those

10 activities, those functions, it remains on that line.  When

11 I, if I get a phone call from someone on another file, I

12 have to enter that file number relating to that complaint

13 and that phone call.

14      Q.   Do you record the amount of time you devote to any

15 of these functions?

16      A.   No.

17      Q.   Okay.  So for a given day, you just write down the

18 files?  You list the files that you've worked on that day?

19      A.   I enter them into an electronic screen.

20      Q.   Is there any method for the Department to record

21 the amount of time that you devoted to any particular task

22 that you record?

23      A.   You would have to ask management.  I don't --

24      Q.   You're not aware of?

25      A.   I don't have direct knowledge.  I don't know.
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 1      Q.   Okay.  At the end of the day you don't get a

 2 little report that says you recorded X number of hours?

 3           MR. GEE:  Asked and answered.

 4           THE COURT:  All right.  I'm going to sustain the

 5 objection.  This isn't going anywhere.

 6 BY MR. MCDONALD:

 7      Q.   Okay.  Let's move on to the next heading, if you

 8 see in the, in this top section underneath, there's a second

 9 row.  It looks like COV LEV1, COV LEV2 -- LEV 2 as well.

10 Can you tell me what that indicates?

11      A.   Coverage level.

12      Q.   And what does that refer to?

13      A.   Type of coverage for this, um, particular

14 complaint file.

15      Q.   So do you see with respect to the first entry,

16 this first specific complaint it shows 0510; is that right?

17      A.   I see that.

18      Q.   What -- do you know what that refers to?

19      A.   05 refers to health insurance.

20      Q.   Okay.  And do you know what the one zero refers

21 to?

22      A.   I believe that refers to group.

23      Q.   And then the, over to the right of that it says

24 0530.  Do you know that presumably is health insurance as

25 well?  Do you know what the 30 reference is?
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 1      A.   No, I don't.

 2      Q.   Okay.

 3      A.   This is IT information.

 4      Q.   Okay.  And, likewise, going back up to the

 5 heading, am I correct to read this, it shows 2 C0V LEV2s?

 6      A.   That the 0530 refers to COV LEV2; is that your

 7 question?

 8      Q.   If you -- well, there are two.

 9      A.   Yes.  I see those.

10      Q.   Okay.  Do you know why that is?

11      A.   No.

12      Q.   Okay.  The next line in the heading, um, of the

13 column headings, do you see the SH to the far left?

14      A.   I do.

15      Q.   What does that refer to?

16      A.   I don't know what SH, that acronym specifically

17 represents.

18      Q.   Now, down below in the first specific complaint

19 entry do you see the 14R for that first entry?

20      A.   I do.

21      Q.   Do you believe that relates to the SH heading?

22      A.   I, yes, I do.  It is in the same column.

23      Q.   And do you know, you don't know what the 14R

24 reference is?

25      A.   Well, 14R I do know.  That has -- it's a handling
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 1 code.  Um, and that refers to a complaint from a health care

 2 provider.

 3      Q.   Okay.

 4      A.   I'm sorry.  That refers to PPO plan.

 5      Q.   And the next heading says SOURCE.  Do you know

 6 what that refers to?

 7      A.   Based upon the column, continuing down where it

 8 says INS and then below that HCP --

 9      Q.   Uh-huh.

10      A.   -- it must indicate -- I believe it indicates, um,

11 um, who submitted the complaint.  But source is not a term

12 we use in the Claims Service Bureau.

13      Q.   Okay.

14      A.   It's an IT.  It's an IT term.

15      Q.   Okay.  And then the name apparently refers to the

16 name of either the member or the provider; is that right?

17      A.   Yes.

18      Q.   And then the last heading is subject name.  Does

19 that indicate the name of the -- the insurer that's the

20 subject?

21      A.   Yes.

22      Q.   Okay.  And so if we go into the first entry there

23 on page two, the first specific complaint underneath the

24 name PacifiCare Life and Health Insurance Company, there are

25 several columns.  Can you explain what these headings mean?
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 1 For example, the first heading at the left reads Sub.  It

 2 looks like a J to me that is underlined.  Do you know what

 3 that is?

 4      A.   Um, it's an acronym for subject, perhaps?

 5      Q.   And do you know what that refers to?

 6      A.   No, I -- no.  Nope.

 7      Q.   Okay.  And then underneath it, it says it has the

 8 initials EID.  Do you know what that refers to?

 9      A.   No, I really don't.

10      Q.   Okay.  And then underneath EID is a series of

11 digits, 6821.  Do you have any understanding of that?

12      A.   No, I don't.

13      Q.   Okay.  Moving to the right of the Subj, it reads

14 UDI.  Do you know what this is referencing?

15      A.   Um, it -- DI indicates, um, domiciled insurer, I

16 believe.

17      Q.   Hmm.

18      A.   But that's an information technology acronym.

19      Q.   Okay.  And how about to the right of that there's

20 underlined.  It says Just Code.

21      A.   Yes, I see that.

22      Q.   And am I correct to understand that -- well, do

23 you know what that means?

24      A.   Um, yes.

25      Q.   What does --
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 1      A.   It means it was a justified or not.

 2      Q.   Okay.  And then is the digits to the right, 01,

 3 does that relate to this justified code?

 4      A.   Yes, I believe so.

 5      Q.   Okay.  And do you know what the 01 refers to?

 6      A.   It -- yes, it means justified.

 7      Q.   Okay.  And then to the right of that Bureau is

 8 underlined and then the initials CSB to the right.  This is

 9 referencing your bureau?

10      A.   That -- that indicates Claims Service Bureau, yes.

11      Q.   Okay.  And then underneath, let's go back over to

12 the left.  We already talked about an EIB.  To the right of

13 that it says Vio Type.  Do you know what that refers to?

14      A.   Violation type?

15      Q.   Right.

16      A.   That's what it appears to represent.

17      Q.   And do you know what any of the -- apparently, it

18 is a two-digit code underneath that.  Do you know what that

19 is?

20      A.   Um, as time has progressed, um, and, um, new

21 legislation, new statutes, new regulations, um, that 00

22 indicates that -- that is part of the original California

23 Insurance Code, the first version of this that was input in

24 our electronic file.

25      Q.   Okay.  And then at the, near the bottom, at least
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 1 this first entry, there is 07 and 08.  Do you know what that

 2 refers to?

 3      A.   Those would have been update 07 and update 08 of

 4 the Insurance Code and the Fair Point Practice Regulations

 5 and the California Code of Regulations.

 6      Q.   Okay.  And then to the right, the, going back up

 7 to the column heading it says Code Section and then there,

 8 underneath it are references to either the Insurance Code

 9 or, um, regulations; is that right?

10      A.   Yes.

11      Q.   And then to the right of that it says Vio Level?

12 Does that mean violation level?

13      A.   Yes.

14      Q.   And can you explain, you know, some of these

15 entries so V, are there some J, can you explain what the

16 difference is?

17      A.   The V is -- means a violation not justified.  And

18 the J means a violation that was justified.

19      Q.   Okay.

20           THE COURT:  Is this a good time to take a break?

21           MR. MCDONALD:  Sure, your Honor.

22           THE COURT:  We'll take a 15-minute break.

23           MR. MCDONALD:  Fifteen-minute break.

24           MR. GEE:  Fifteen minutes?

25           MR. MCDONALD:  Yeah.
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 1              (Recess from 10:15 to 10:30 a.m.)

 2                 (Off-the-record discussion.)

 3           THE COURT:  We'll go back on the record.

 4           MR. STRUMWASSER:  Your Honor, we have documents

 5 Mr. Masters described and your Honor asked for, there are

 6 twenty pages of, um, e-mails.  It's not apparent from the

 7 document there but, um, we had the initial, the impetus for

 8 this was communications which we had with, um, Leone Tiffany

 9 who somebody is going to help me out here is a -- is the --

10           MS. ROSEN:  Chief.

11           THE WITNESS:  Division.

12           MR. STRUMWASSER:  Chief of the Division.

13 Consumers Services Division and we do not have

14 communications with Mr. Masters at any point in this process

15 so that's where that comes from.  And to help your Honor

16 with a review in context, if your Honor wishes, this is a

17 prior document that you reviewed is a culmination of that

18 process.

19           THE COURT:  All right.  So, um, who is Merrill

20 Burke?

21           MR. STRUMWASSER:  I don't know the answer to that.

22           THE COURT:  Who is Merrill Burke, the second

23 administrator?

24           THE WITNESS:  I'm not sure.  Could be -- he could

25 be involved in our IT.
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 1           MS. ROSEN:  Your Honor, I believe she is an

 2 administrative assistant in the CIC.  I met her once.

 3           THE COURT:  All right.  I may have a couple of

 4 questions.  All right.  So I'll do this at the break.

 5           MR. MCDONALD:  And, your Honor, just maybe I could

 6 state for the record, I think we've already gotten testimony

 7 to the effect that this was a task that was assigned to

 8 Mr. Masters that resulted in additional violation letters --

 9           THE COURT:  Right.

10           MR. MCDONALD:  -- issued, which the Department has

11 introduced into evidence.  And I think we're entitled to

12 find out the underlying facts that led to the production of

13 evidence that's being used to introduce contra, against

14 PacifiCare.

15           THE COURT:  Well, I'll see if that's what it is.

16 I don't know yet.

17           MR. STRUMWASSER:  Even if it is, I think, I don't

18 want to get into a long argument, but let's say that, for

19 example, Mr. McDonald found a screen that there is a --

20           THE COURT:  I'm okay.

21           MR. STRUMWASSER:  -- that started with a memo from

22 me to Ms. Leone saying let's find some really cool evidence

23 to embarrass PacifiCare and I don't care if it's true, that

24 would still be privileged, even in that circumstance.

25           THE COURT:  Well, it would depend on who it goes
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 1 to and why.  I will look at it.  I didn't, it was not even a

 2 close case on this particular document before, okay, so, um,

 3 I didn't have to make a lot of decisions.  Let's see what

 4 this is.  I don't know what it is.  I'll let you know if

 5 you're entitled to it.

 6           MR. MCDONALD:  Okay.  Thank you, your Honor.

 7           Shall we resume?  Does your Honor want the door --

 8           THE COURT:  Sorry.  They don't want to hear us.

 9           MR. MCDONALD:  At least not me.

10      Q.   Mr. Masters, if you could refer, once again, to

11 Exhibit 5150, and I would like to see if I understand

12 correctly how you notated it.  On page two of the exhibit

13 there are checkmarks that I see associated with the two

14 specific complaint files.  On that page does that indicate

15 that you were able to locate those files?

16      A.   That's -- that's my best recollection, yes.

17      Q.   And so if we turn, flip through the pages and go

18 forward through pages three, four, five, six, seven, we can

19 see there are checkmarks as to each of these files, correct,

20 until we get to --

21           THE COURT:  There's one on page 15.

22           MR. MCDONALD:  Page 15?

23           MR. STRUMWASSER:  I think 14.

24           THE COURT:  Fourteen also.

25           MR. MCDONALD:  Well, I'm going by the --
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 1           THE COURT:  Fourteen has checkmarks on it.

 2           MR. MCDONALD:  -- the handwritten, handwritten

 3 pagination, Michael, rather than --

 4           MR. STRUMWASSER:  Oh, of course.  Yes.  Got it.

 5           THE COURT:  Oh, yes.  Page 14 and page 15, you're

 6 right, it is the 14 of 35.

 7 BY MR. MCDONALD:

 8      Q.   Now, am I correct to understand that that was a

 9 file that you were unable to locate?

10      A.   Yes.

11      Q.   Okay.  And, in fact, that ties to -- on page one

12 of the exhibit, item number two, that's the same file

13 number; correct?

14      A.   Yes.

15      Q.   Okay.  And in similar entries on pages, page 16

16 indicates inability to locate these, the files shown there;

17 is that right?

18      A.   Yes.

19      Q.   Okay.  Now, over on page 18 there are a couple of

20 files that do not have checkmarks but there is no other

21 annotation.  Do you know if you were able to locate those

22 files?

23      A.   No.

24      Q.   Okay.  And is that true of other pages, for

25 example, page 19 we have the same occurrence?
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 1      A.   Yes.  It's the same.

 2      Q.   Okay.  Now, over on page 20 you -- am I correct

 3 that you annotated the top entry there to indicate that 16

 4 violations were added?

 5      A.   Yes.

 6      Q.   And why did you notate that?

 7      A.   I believe it would indicate, upon my review, 16

 8 violations were noted.  And if you --

 9      Q.   Does that complete your answer?

10      A.   Yes.

11      Q.   Okay.  Now, why did you -- let's see, am I correct

12 then to understand that the absence of a notation for any of

13 the files appearing on the pages that appear before page 20

14 were files where you did not add violations?

15      A.   Not necessarily so.  I couldn't -- I don't recall.

16      Q.   Okay.  Do you know why you notated this entry to

17 add -- to note that you added 16 violations?

18      A.   Because I would have issued a violation letter

19 with 16 added violations.

20      Q.   If you had added violations to any of the files

21 that appeared in the preceding pages, would you have notated

22 that you had added violations to those files?

23      A.   Not necessarily so.  I don't recall.

24      Q.   So you didn't have a consistent practice in terms

25 of annotating this computer printout?
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 1      A.   I don't know if I was consistent or not with that

 2 particular handwritten notation.

 3      Q.   Did you make this notation for purposes of

 4 preparing a report after completing your review?

 5      A.   This was a note for -- from myself to myself, I

 6 believe.

 7      Q.   Do you recall if you made notations on any other

 8 documents regarding the files you reviewed for this

 9 assignment?

10      A.   I do not.

11      Q.   So is it your testimony that to the extent you

12 made notations when you conducted this review of closed

13 claim files, the notes you made occur or appear on the

14 computer printout and let's focus on the 2008 closed cases.

15      A.   Could you repeat that question again, please?

16      Q.   With respect to the 2008 closed cases, okay,

17 you're with me so far?

18      A.   Yeah.

19      Q.   Did, was there any other document on which you

20 made notes while you conducted that review other than these

21 pages we're looking at in Exhibit 5150?

22      A.   Not to my recollection.

23      Q.   Okay.  Now, turning over to the page over to page

24 21 --

25           THE COURT:  These are the written?
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 1           MR. MCDONALD:  Yes, your Honor.

 2      Q.   Now, if you can explain what is indicated in the

 3 notation for the first file entry there?

 4      A.   The -- where it says 00N --

 5      Q.   Yes.

 6      A.   -- Providers balance?

 7      Q.   Yes.

 8      A.   That would indicate out-of-network providers

 9 balance.

10      Q.   And what does that mean?

11      A.   The com -- that would indicate a very brief

12 summary of, um, the issues involved in the complaint.

13      Q.   And is there a reason that you made a notation as

14 to this specific complaint file as to the issues in this

15 case and not in any of the prior complaint files?

16      A.   I don't recall why I made that notation.

17      Q.   Okay.  How about as to the next entry, the next

18 file?

19      A.   Um, 00N would indicate out of network.  And SMI

20 would be severe mental illness.

21      Q.   And do you recall why you made that notation?

22      A.   It's a very brief summary of the issues of the

23 complaint.

24      Q.   Did you anticipate using your notes for some

25 future purpose?
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 1      A.   No.

 2      Q.   The next entry, can you explain what that says?

 3      A.   It says "Rescinded, okay.  Individual plan.

 4 Failure to disclose history of Hepatitis C and poly

 5 substance abuse on" the application "on APP", application.

 6      Q.   Okay.  Now, as to the next entry, what does that

 7 indicate?

 8      A.   Self-funded Administrative Services Only.

 9      Q.   And what does that indicate to you?

10      A.   The type of health plan involved in this

11 complaint.

12      Q.   Is that a matter that is within the jurisdiction

13 of the California Department of Insurance?

14      A.   It would indicate that it's not.

15      Q.   To your knowledge, is there any entry in any of

16 the headings that we previously discussed to indicate if a

17 complaint is within or outside the jurisdiction of the

18 California Department of Insurance?

19      A.   You really have to repeat that for me, sir.

20      Q.   Okay.  Now, if you look at the top of page, what's

21 marked 21, you see there are all those column headings that

22 start RID, BUREAU and the like?

23      A.   Yes.

24      Q.   Is there any column heading for a complaint file

25 that provides a code or other indication that a complaint is
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 1 within or outside the jurisdiction of the California

 2 Department of Insurance?

 3      A.   No.

 4      Q.   Is it the practice of -- is it your practice when

 5 a complaint is received to enter in the computer database a

 6 complaint that is outside the jurisdiction of the California

 7 Department of Insurance?

 8      A.   Yes.

 9      Q.   Okay.  And if you receive a complaint and

10 determine from your initial review that the complaint falls

11 outside the Department's jurisdiction, what entry do you

12 make in the computer database?

13      A.   I make an entry in the closing screen, no

14 jurisdiction.

15      Q.   And does that fall within any of the column

16 headings that we discussed earlier, for example, reason one

17 or dispo, disposition one?

18      A.   I -- I don't know.

19      Q.   Okay.  Now, under the next file, can you tell us

20 what that, how, what your handwriting, written statement is

21 there with the question marks?

22      A.   "Late interest??"

23      Q.   And what was the purpose of this note?

24      A.   Um, to indicate that a claim was paid and

25 PacifiCare had, because it's a question mark, probably
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 1 should late interest have been issued with a claim.

 2      Q.   Do you know if you made an ultimate determination

 3 about whether interest should have been paid?

 4      A.   If this file was located, the hard copy of it, I

 5 would have reviewed it and made that determination.

 6      Q.   Okay.  But as you sit here today, you don't

 7 recall?

 8      A.   I don't recall.

 9      Q.   Okay.  Now, as to the final entry on page 21 do

10 you see the statement "Records Destroyed"?

11      A.   Yes.

12      Q.   Okay.  How did you determine that -- does that

13 indicate to you that the complaint file had been destroyed?

14      A.   The -- the folder and the complaint and

15 PacifiCare's written response to the complaint would have

16 been in the file.  But all the claim records would have been

17 purged.

18      Q.   Now, how -- how do you know that the, it was

19 limited to the claim records that were destroyed?

20      A.   I don't.

21      Q.   Okay.  So what's the basis for your earlier

22 statement?

23      A.   For reviewing thousands of complaint files.  And

24 probably a notation from the officer that closed it.

25      Q.   Is it your testimony that you know, as you sit
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 1 here today, that the records that were destroyed for the

 2 file that's shown at the bottom of page 21 is the -- it was

 3 limited to claims documents?

 4      A.   I -- since I was not the officer that was assigned

 5 to it or purged the file, I don't know what -- I don't know

 6 what was contained in the purged documents exactly.  I do

 7 know that it was incomplete.

 8      Q.   Did you have any discussion with anyone when you

 9 made the determination that the file was incomplete?

10      A.   No.

11      Q.   Did you advise any superior that records had been

12 destroyed?

13      A.   No.

14      Q.   What, if anything, did you do when you learned

15 that records had been destroyed?

16      A.   Went on to the next file.

17      Q.   How did you determine that records had been

18 destroyed?

19      A.   I've answered that through my knowledge and

20 experience.

21      Q.   Okay.  Let me make sure I understand it.  Is it

22 your testimony that you looked at a file, saw a certain

23 documents, expected to see other documents that were not

24 there and concluded that records had been destroyed?

25      A.   That would have be, that would have been my
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 1 logical conclusion.

 2      Q.   And you did not consult with anyone after making

 3 that determination?

 4      A.   No, I did not.

 5      Q.   Did you create any record other than this

 6 handwritten notation that you believe records had been

 7 destroyed?

 8      A.   No.

 9      Q.   Okay.

10                Turning to the next page, we see there's one

11 file where apparently you could not locate the file; is that

12 right?

13      A.   In the middle of the page with the handwritten

14 three letters CNL.

15      Q.   Okay.  And how about the bottom one on page 22,

16 there's no checkmark on the left side as I see it.  There is

17 a line there.  Do you know if you found that file?

18      A.   I have no recollection.

19      Q.   Okay.

20           Now, turning to page 24, there are two additional

21 entries, both showing the notation "Records Destroyed"?

22      A.   Yes, there are.

23      Q.   And is it your testimony the same answers that you

24 gave with respect to the files shown on page 21 also apply

25 to these two files on page 24?
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 1      A.   Yes.

 2      Q.   Regard -- okay, regarding the destroyed records?

 3      A.   Yes.

 4      Q.   Okay.

 5      A.   Sorry.

 6      Q.   Now, if you look at the -- the second "Records

 7 Destroyed" entry on page 24, you see that relates to a file

 8 number 6310361?

 9      A.   6310361?

10      Q.   Yes.

11      A.   I see that.

12           MR. MCDONALD:  Okay.  Yes.  Maybe, Mr. Cahill, if

13 you can find Exhibit 90 and provide it to the witness.

14           Your Honor, I don't know if you have a copy.  I

15 can provide it to you.

16           THE COURT:  Yeah, I don't have one.

17           MR. STRUMWASSER:  That's your only one.  We

18 brought one.

19           MR. MCDONALD:  Okay.  I think I have another one.

20           THE COURT:  Thank you.  Thank you.

21           MR. STRUMWASSER:  What is that again?

22           MR. MCDONALD:  Ninety.  Yeah.

23           THE COURT:  And that is a May 21, 2009 letter?

24           MR. MCDONALD:  Yes.

25           THE COURT:  All right.
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 1      Q    (By Mr. Mcdonald) Now, Mr. Masters, have you had

 2 an opportunity to review Exhibit 90?

 3      A.   Yes.

 4      Q.   And compare the file number on that to the file

 5 number shown on this computer entry on page 24 of Exhibit

 6 5150?

 7      A.   Yes.

 8      Q.   Okay.  And both those, the entry on page 24 shows

 9 a file number of 6310361, which is the same file number that

10 appears on Exhibit 90; correct?

11      A.   Yes.

12      Q.   Now, do you recall your testimony in January that

13 this letter, what was marked Exhibit 90, was one that you

14 issued after you were given the assignment by Ms. Roy to

15 review the closed PacifiCare files?

16      A.   I recall testimony about, um, quite a few

17 violation letters.  And this could certainly be one of

18 those.

19      Q.   Okay.  Maybe Mr. Cahill could provide you a copy

20 of the transcript from your January 12 testimony.  And I

21 draw your attention to page 1878, line 19.

22           Your Honor, if you'd like a copy.

23           THE COURT:  That's all right.

24 BY MR. MCDONALD:

25      Q.   Now, if you could start on line 19, there is a
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 1 question and answer and then another question and answer

 2 continues over to line two of page 1879.  If you could

 3 review that.

 4      A.   Which line again, sir?

 5      Q.   Line 19 on page 1878 over to line two on page

 6 1879.

 7      A.   Okay.

 8      Q.   Okay.  Now, in, on January 12 you told us that you

 9 recalled having a conversation with Ms. Roy in which she

10 gave you this assignment to review closed claim files prior

11 to issuing the letter that's been marked Exhibit 90;

12 correct?

13      A.   I believe that's correct.

14      Q.   Okay.  So Exhibit 90 is a violation letter you

15 issued after you had gotten that assignment from Ms. Roy;

16 correct?

17      A.   Yes.

18      Q.   Okay.  Now, we see from Exhibit 5150, page 24,

19 that you made a -- you notated that records had been

20 destroyed; correct?

21      A.   Yes.

22      Q.   And that's specific to this particular file

23 number?

24      A.   Yes.

25      Q.   Okay.  And notwithstanding your understanding that
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 1 records had been destroyed, you were able to issue this

 2 violation letter; right?

 3      A.   Yes.

 4      Q.   Okay.  Did you bring to Ms. Roy's attention that

 5 you were issuing a letter as to a file where records had

 6 been destroyed?

 7      A.   No.

 8      Q.   Did you bring it to anyone's attention?

 9      A.   No.

10      Q.   Do you recall what you examined in order to draw

11 the conclusion that a violation letter should be issued for

12 this file?

13      A.   I don't specifically recall.

14      Q.   But you knew that records were missing; is that

15 right?

16           MR. GEE:  Asked and answered.

17           THE COURT:  Overruled.  When you make a decision

18 --

19           THE WITNESS:  Sorry, your Honor.

20           THE COURT:  I'm sorry.  When you made the decision

21 you knew that records were missing?

22           THE WITNESS:  I made the decision to make an

23 opinion that I believed there were records missing.

24 BY MR. MCDONALD:

25      Q.   Okay.  Now, if we could move forward to page 26.
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 1 Do you see what appears to be a photocopy of a post-it?

 2      A.   I do.

 3      Q.   With notations?

 4      A.   Yeah.  Excuse me, yes.

 5      Q.   Can you explain what these handwritten notations

 6 say?

 7      A.   Yes.  It was re-- file was reviewed on May 19,

 8 '09.  The CSB file number is noted.  CSB 6312727.  The

 9 Complainant appears to be CJP.

10           THE COURT:  So could you please just put initials

11 in.

12           MR. STRUMWASSER:  He is apparently reading from

13 the unredacted version.  So it may actually be a good idea

14 that Mr. Masters be given the redacted rather than the

15 unredacted.

16           THE COURT:  I need both to figure out what these

17 are.  But that's all right.  We'll just strike it and

18 substitute that in.

19 BY MR. MCDONALD:

20      Q.   So do you want it to read CJP?

21      A.   All right.

22           Okay.  Thank you.

23                This file was opened 3/21/08.  "Closed

24 6/27/08.  COC".  That acronym usually indicates Certificate

25 of Coverage.  Um, "failure to provide info.  Um, ID card,
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 1 etc.  (Not in the run)?"

 2      Q.   Okay.  So going up to the top, "Reviewed 5/19/09"

 3 does that indicate that you performed this review on May 19,

 4 2009?

 5      A.   Yes.

 6      Q.   And am I correct to understand you performed that

 7 review after being given the assignment by Ms. Roy to

 8 conduct a review of closed claim files?

 9      A.   Yes.

10      Q.   Okay.  The reference to "failure to provide info",

11 do you know what that is referring to?

12      A.   That refer -- I believe that refers, to the best

13 of my recollection, the Complainant was requested to provide

14 information and they did not.

15      Q.   Okay.  And then the parenthetical, the bottom

16 phrase (not in Run) with question marks, what does that

17 refer to?

18      A.   Um, this particular file was not listed in this

19 computer run of this 35-page computer run.

20      Q.   Okay.  So in light of the fact that it was not

21 listed in the computer run, how did you know to review it?

22      A.   It -- it would have been in the box of files that

23 were brought to me or one of the -- one of the multiple

24 boxes of files.

25      Q.   So let's -- let's -- can you tell me about that?
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 1 How was it that you received files of or boxes of files to

 2 review?  Who caused that to occur?

 3      A.   Our office support person, Richard Onodogo was

 4 given the list and was asked to find all the files and bring

 5 them to me.

 6      Q.   So --

 7      A.   And we, I believe we have answered that multiple

 8 times already, Mr. McDonald.

 9           THE COURT:  All right.  You know what,

10 Mr. Masters, that doesn't help.  If somebody objects, I'll

11 rule on it.  Just answer the question.  I know it's

12 difficult.  We probably aren't going to finish today but it

13 takes time up to do that.  Just listen to the question and

14 answer it, please.

15 BY MR. MCDONALD:

16      Q.   Now, Mr. Masters, what lists did Mr. Onodogo have.

17 Did he have this 35-page computer printout?

18      A.   Yes.

19      Q.   Did he have anything else?

20      A.   I don't know.

21      Q.   If he was working from this 35-page list of files,

22 what is your understanding as to how he came to add, to

23 include in those boxes a file that was not on the list?

24      A.   I don't have any idea.

25      Q.   And was it your understanding was that you were to
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 1 review all files included within the boxes irrespective of

 2 whether they appeared on the list or not?

 3      A.   There were no instructions to -- regarding that.

 4 I had no understanding.

 5      Q.   Now, was it your understanding that this 35-page

 6 printout was supposed to provide all of the closed

 7 PacifiCare files?

 8      A.   It was.

 9      Q.   For 2008, right?

10      A.   Yes.

11      Q.   And it's also your understanding that this file

12 that you looked at that's referenced in this post-it note

13 was a closed PacifiCare complaint file from 2008; right?

14      A.   It was.

15      Q.   Okay.  And yet it was omitted from this list?

16      A.   Yes.

17      Q.   Now, on that same page, um, just to the left of

18 the post-it note is a file that does not have a checkmark.

19 Do you know what, if any, finding you made about that file?

20      A.   No.

21      Q.   Turning to page 29, do you see there are two files

22 that have annotations?

23      A.   I do see them.

24      Q.   Can you explain what the first annotation refers

25 to?
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 1      A.   BH would indicate behavioral health.  And EPO

 2 would mean exclusive provider organization.

 3      Q.   Do you have any recollection as to why you wrote

 4 that note?

 5      A.   The complaint concerned a claim for behavioral

 6 health services and the Pacific, the PLHIC health plan

 7 provisions allowed coverage for behavioral health only

 8 within their network.

 9      Q.   Did you make this annotation so that you would use

10 that information for some later purpose?

11      A.   I don't recall.

12      Q.   How about for the bottom entry on page 29?  The

13 LTD and then PLHIC-EE?

14      A.   Yes.  The LTD would mean long term disability was

15 involved with this complaint, and this was an employee of

16 PLHIC.

17      Q.   And why was that meaningful to you that you would

18 write a note?

19      A.   It would indicate to me that this -- this was a

20 health insurance and that this is information I took off of

21 the electronic file.

22      Q.   Now, just looking at this page 29, did you, is it

23 your recollection that you made a checkmark when you

24 completed your review of the file or when you -- well,

25 answer that question.
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 1      A.   I -- I --

 2           MR. GEE:  Is there a question pending?

 3 BY MR. MCDONALD:

 4      Q.   Yeah.  Did you make the checkmark when you

 5 completed your review of the file?

 6           MR. GEE:  I think that's been asked and answered.

 7           THE COURT:  Well, that particular one, I'll allow

 8 it.

 9           THE WITNESS:  I don't recall.

10 BY MR. MCDONALD:

11      Q.   Well, once you had completed your, um -- strike

12 that.

13                Let's turn to page 30, the file, the first

14 file, the top one, has no entry, no handwritten notation.

15 Do you know what that -- what, if anything, you concluded

16 about that?

17      A.   Nope.

18      Q.   Do you know if you found that file?

19      A.   Nope.

20      Q.   Now, the third file down shows the CNL notation.

21 Does that mean you concluded that you did not find the file?

22      A.   Yes.

23      Q.   Okay.  Turning forward to page 32, now, the first

24 entry there, the first file has a checkmark.  The next one

25 doesn't.  What does that indicate to you?
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 1      A.   I don't recall.

 2      Q.   You may have found both files?

 3      A.   I don't recall.

 4      Q.   The bottom entry on page 32, do you see the

 5 handwritten notation?

 6      A.   I do.

 7      Q.   What does that mean?

 8      A.   This would indicate that this was a stop loss

 9 coverage and claim and the denial was supported.

10      Q.   That's a conclusion that you drew after reviewing

11 the file?

12      A.   After reviewing whatever was available which may

13 have been the file or just the electronic file or both.

14      Q.   And do you know what stop loss refers to?

15      A.   Um, yes.  Um, at a, when a claim reaches a dollar

16 amount, a certain threshold, um, then coverage increases,

17 usually the percent of coverage.  For example, I may go from

18 fifty percent coverage to eighty percent or eighty to a

19 hundred.

20      Q.   And is that subject matter within the jurisdiction

21 of the Department?

22      A.   Yes.

23      Q.   Okay.  Now, turning down to page 33, you can, the

24 second file entered there shows handwritten notations.  Can

25 you tell us what that says?
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 1      A.   Dental benefits exclusion supported.

 2      Q.   Okay.  And then the next entry, can you read that

 3 and tell us what that says?

 4      A.   IMR for independent medical review.  Application.

 5 Stand -- STD for standard.  And the next word is review.

 6 Coverage, there was a coverage denial on this claim for

 7 behavioral health services, BH, which was supported.  (EPO)

 8 in parentheses means exclusive provider organization.

 9      Q.   Okay.  And then the next two entries, and I guess

10 the carry over, the third entry over the top of page 34 all

11 have "IMR Denial Upheld".  What do you, what did you intend

12 to communicate by making that notation?

13      A.   A note to myself.  This was an independent, this

14 was a consumer applied for an independent medical review.

15 The denial was upheld indicating that it didn't qualify and

16 was not eligible for an independent medical review and the

17 denial was supported.

18      Q.   Okay.

19      A.   And below it the exact same explanation.  And then

20 on page 34, the first listed file, IMR denial upheld means

21 exactly the same thing.

22      Q.   Okay.  And then turning to page 35 there is a

23 handwritten notation for the bottom file, "IMR overturned",

24 what does that mean?

25      A.   Independent medical review, the denial was
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 1 overturned.  And --

 2      Q.   And then turning to page 36, can you tell us what

 3 the entry, handwritten notation for the top file means?

 4      A.   "Medicare denied".  That means CMS who administers

 5 claims for Medicare denied the services as not covered.  And

 6 below that, "therefore not covered by supplement".  That

 7 would mean the services would additionally not be covered by

 8 PacifiCare's Medicare supplement plan.

 9      Q.   Okay.  And then the final one on page 36, can you

10 explain what those handwritten notations show?

11      A.   "Medicare is primary".  That means primary

12 coverage rests with Medicare and actually "PLHIC paid claims

13 in error."

14      Q.   Okay.

15      A.   And --

16      Q.   Now, as to the handwritings, notations on these

17 pages, these pages we just went through, pages two through

18 36 of Exhibit 5150, do you recall over what period of time

19 you made those handwritten notations?

20      A.   Um, probably, to the best of my recollection, mid

21 May through the second or third week of June.

22      Q.   Okay.  And, likewise, as to the first page of

23 Exhibit 1550, well, the page we started with, the

24 typewritten page, do you know when you made those

25 handwritten notations?
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 1      A.   During the same time period.

 2      Q.   Okay.  So am I correct to understand that this

 3 document, what we referred to thus far in Exhibit 5150, was

 4 a document you worked with in conducting the file review

 5 that you were assigned in May of 2009?

 6      A.   Principally, the file surge.  And, yes, it was

 7 part of, therefore, it's part of the project.

 8      Q.   Okay.

 9                So now if we turn to, right after page 36 is

10 a, what's been numbered page 37.  It just says NEXT.  Is

11 this how you -- did you have this page in your compendium at

12 your office?

13      A.   I don't recall.

14      Q.   Okay.  How about looking at page 38?  Do you see

15 this?

16      A.   Yes.

17      Q.   Okay.  Do you see it in the upper left it has a

18 date of 3 June 2009; is that right?

19      A.   Yes.

20      Q.   Okay.  And it has the same heading at the center,

21 Consumer Complaints Division?

22      A.   Yes.

23      Q.   And the upper right it starts at page two of 18;

24 right?

25      A.   I'm not sure that it says page two of 18.  I'm not
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 1 sure it starts anything.

 2      Q.   Well, I'm going to ask you about this and I think

 3 if you, maybe if you flip through the pages, I believe this

 4 is the way in which it was produced to us, you'll see page

 5 38 is shown as page two of 18, page 39 is three of 18, page

 6 40 is page 13 of 18, page 41 appears to be page 14 of 18.

 7 And page 42 says page 18 of 18.

 8      A.   Page --

 9      Q.   And then page 43 seems to be another copy of page

10 two of 18.  So I'm --

11           MR. STRUMWASSER:  You should keep going.

12 BY MR. MCDONALD:

13      Q.   Okay.  I guess I'd like to know, is this the

14 manner in which you maintained this document?

15      A.   No.  Um, could you explain your question?

16 Maintained by what?

17      Q.   By you?  When you -- my -- I think your earlier

18 testimony was you provided what was produced to us and what

19 has been marked as Exhibit 5150 was a document you

20 maintained at your work space; right?

21      A.   This is how I discovered it when I -- when I --

22 when I found it, yes.

23      Q.   Okay.  And I'm trying to understand how it's

24 configured.  This appears -- what starts on page 38 appears

25 to be a computer run that's different than the computer run
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 1 we just completed, the closed 2008 cases; right?

 2      A.   It -- may I?  If you go to page 48 --

 3      Q.   Okay.

 4      A.   -- your handwritten 48.  You'll see page one of

 5 18.  You'll see from there it goes sequentially all the way

 6 through 18 of 18.  The pages you previously discussed in

 7 this last question were excerpts from those one through 18,

 8 I believe.

 9      Q.   All right.  But if you -- well, let's use as an

10 example, look at page 42, and that's marked 18 of 18;

11 correct?

12      A.   That's what it's marked.

13      Q.   Okay.  And you see all the handwritten notations

14 on page 42?

15      A.   I do.

16      Q.   Now, if you compare it to page 65, which is also

17 marked as page 18 of 18, it's a, same page, but without all

18 the annotations; right?

19      A.   That's right.

20      Q.   Okay.  What I would like to understand is this

21 section that runs from page 38 -- well, let's see.  Let's go

22 back.  Page 37 has that page that says next, right?  Do you

23 see that?

24      A.   I do.

25      Q.   And if you jump ahead to page 47 we have another
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 1 page that says next.

 2      A.   I do.

 3      Q.   Okay.  So in between pages 38 to 46 contains some,

 4 but not all, of a spreadsheet that apparently is what's

 5 contained on page 48 to 65; is that right?

 6      A.   Yes.

 7      Q.   Okay.  Now, and this is the manner in which you

 8 maintained this record?

 9      A.   Yes.

10      Q.   Now, is there a reason that you maintained it in

11 this fashion?

12      A.   These pages, starting with page 38 through page

13 46, were prob -- were, I believe, I photocopied certain

14 pages to give to individual officers to look for the files

15 we were having so much trouble locating.

16      Q.   Okay.  Well, let's -- let's step back.  Let's try

17 to establish for the record what this is.  The -- the run

18 that starts on page 38 has a date of June 3, 2009; right?

19      A.   Yes.

20      Q.   Okay.  And am I correct to understand, based upon

21 some of the text that appears under the heading Consumer

22 Complaint Division, that this document was generated by

23 searching for PacifiCare closed files, those that were

24 closed between January 1, 2009 and April 30, 2009?

25      A.   Yes.
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 1      Q.   Okay.  Now, who caused that printout to be

 2 created?

 3      A.   I believe that was Janelle Roy.

 4      Q.   So is -- Ms. Roy handed you the 18-page printout

 5 that appears -- a copy of which appears at pages 48 to 65 of

 6 Exhibit 5150; is that right?

 7      A.   Yes.

 8      Q.   Okay.  And she also gave you the printout that

 9 appears at pages two through 36 of this exhibit; is that

10 right?

11      A.   Yes.

12      Q.   Did she give you any other file lists?

13      A.   No.

14      Q.   And in those two lists, that would cover all

15 closed complaint files involving PacifiCare from January 1,

16 2008 to December 31, 2008 in the first set and then from

17 January 1, 2009, April 30, 2009 in the second set?

18      A.   Yes.

19      Q.   Okay.  Now, as to the 2009 files, I think your

20 testimony was that these ten pages that are in the, this

21 middle section, pages 38 to 46, is it your testimony that

22 these are pages you gave to other compliance officers?

23      A.   I believe that's what I used them for.

24      Q.   And what did you communicate -- well, who -- to

25 whom did you give these pages?
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 1      A.   To the respective compliance officer that the

 2 files would have been assigned to.

 3      Q.   So let's see if I understand.  On page 38, the

 4 very first file shows, is it R. Clemson is the compliance

 5 officer?

 6      A.   Yes.

 7      Q.   And there's no checkmark there.  Am I correct to

 8 understand that you gave the compliance officer Clemson this

 9 document asking that he or she locate this file?

10      A.   Yes.

11      Q.   And is that true -- well, I guess, is it

12 Mr. Clemson or Ms. Clemson?

13      A.   Mr. Richard Clemson.

14      Q.   Okay.  So your recollection is you gave

15 Mr. Clemson this page because there are four files that have

16 his name on them that there's no checkmark?

17      A.   To the best of my recollection, that's what I used

18 them for.

19      Q.   Okay.  Now, and how about on page 39?  What did

20 you do with this page?

21      A.   I believe page 39 has four files listed to A.

22 Dhruv.  And we would have given that to her, to ask her to

23 locate these files or to assist in locating them.  And that

24 would include the last two entries on page 38.

25      Q.   Okay.  And how about on page 40?
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 1      A.   Same answer.  Different compliance officer.

 2      Q.   So is it your recollection that you could not

 3 locate any of these files that are shown on page 40?

 4      A.   It is not my recollection.

 5      Q.   What is your recollection?

 6      A.   Some of these files I could not locate.

 7      Q.   Can you identify which ones?

 8      A.   Not without reviewing all the -- all the -- all

 9 the legal service review and each file individually.

10      Q.   So am I correct to understand that as to the 2009

11 closed claim files you didn't -- did not make a list of the

12 files that you were unable to locate?

13      A.   I believe page one of 5150 has a list of files I

14 couldn't locate.

15      Q.   Okay.  Now, the typewritten ones fall under a

16 heading that talks about the 2008 PacifiCare file search.

17      A.   Right.

18      Q.   Is it your testimony that some of these

19 typewritten file numbers relate to 2009 closed claim files?

20      A.   Yes.

21      Q.   Okay.

22                So let me make sure I understand.  So this,

23 the typewritten list on page one of Exhibit 5150 identifies

24 those files that you could not locate as of May 29; right?

25      A.   That's right.
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 1      Q.   Okay.  Now, the computer printout that starts on

 2 page 38 bears a date of June 3, 2009; correct?

 3      A.   That's right.

 4      Q.   So is it your testimony that some of the file

 5 numbers shown typewritten as of May 29 also appear in the

 6 computer run for the 2009 closed complaint files?

 7      A.   There's only one 2009 file listed on the May 29

 8 list.

 9      Q.   So that's the handwritten notation at the bottom?

10      A.   That's correct.

11      Q.   Okay.  So let me make sure I understand.  So is it

12 your testimony that's the only file from the 2009 closed

13 complaint file review that you were unable to locate?

14      A.   I cannot say it is the only one.

15      Q.   So I'm correct then there is no list of files that

16 you were unable to locate with respect to the 2009 closed

17 complaint file review?

18      A.   There is no final list.

19      Q.   Okay.  Now, let's turn to page 38.  There is a

20 handwritten notation over on the right side, the second to

21 last entry.  Can you explain what that means?

22      A.   You asked for United States, DOL for Department of

23 Labor.

24      Q.   And does that indicate that this is a complaint

25 about a matter that is outside the jurisdiction of the
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 1 Department of Insurance?

 2      A.   Yes.

 3      Q.   And turning to page 40, do you see the top entry

 4 there is a handwritten notation on the left side and then

 5 another one on the right side?  Can you tell us what those

 6 entries mean?

 7      A.   SOC, suspends, open close.  DMHC, Department of

 8 Managed Health Care.

 9      Q.   Okay.  What does the SOC mean?

10      A.   That the file was open and closed on the same date

11 due to a lack of jurisdiction.

12      Q.   Okay.  And that's because it was a matter within

13 the jurisdiction of the Department of Managed Health Care?

14      A.   Yes.

15      Q.   Now, advancing up to page 42, do you see that

16 handwritten notations?

17      A.   Yes.

18      Q.   Can you explain what each of them means?

19      A.   Um, the first one, coverage.  There was a coverage

20 denial apparently.  Exclusion.  This was a service or a

21 benefit that was excluded by the health plan.  And it

22 appears to be the service was Viagra.

23           Do you wish me to proceed?

24      Q.   Sure.  I mean, well, let me ask about that.  Does

25 this indicate to you whether you found additional violations
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 1 or changed the initial conclusion reached by the initial

 2 compliance officer?

 3      A.   This would indicate that I did not have additional

 4 findings or change in the conclusions.

 5      Q.   Okay.

 6      A.   The originally assigned officer.

 7      Q.   Okay.  Thank you.  How about as to the second?

 8      A.   "Consumer fails to provide requested info."  (DUP)

 9 for duplicate.

10      Q.   Okay.  How about the next?

11      A.   The provider failed to provide requested info.

12 (DUP), duplicate.

13      Q.   How about the next one which is, I don't know.  It

14 looks -- it looks as though there may be notations.  I can't

15 read them for the immediately next one so maybe you can just

16 jump down to the second to last one.

17      A.   The -- this indicates that the patient paid the

18 doctor provider for his entire bill up front before service

19 is provided.  There's -- there's, which created an

20 overpayment due to a preferred provider organization

21 discount.  And PLHIC reimbursed the patient in full.  Okay.

22      Q.   Okay.  How about the next one?

23      A.   The independent medical review, appeal not

24 exhausted, consumer did not contact California Department of

25 Insurance.  Post appeal as requested.
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 1      Q.   And what, can you explain what "post appeal as

 2 requested" means?

 3      A.   Prior to an independent medical review, um, the

 4 insured, the patient, um, must exhaust the internal appeal

 5 process with an insurer or appeal and wait 30 days without

 6 any -- without any resolution, um, and then we tell the

 7 consumers to complete the appeal process and then contact us

 8 after the appeal if the result is unfavorable.

 9      Q.   Okay.  And how about if you turn to page 45, there

10 seem to be three entries there.

11      A.   Okay.  The first one, "Coverage issue.  Out of

12 network exclusion for liver transplant".

13           The second one, "out-of-network provider --

14 balance issue."

15      Q.   Does that --

16      A.   Balance issue.

17      Q.   Does that entry give you any indication about the

18 conclusion you reached?

19      A.   Um, it would indicate to me that I -- I, unless --

20 unless the file -- unless the file indicates it elsewhere,

21 that I probably concurred with the original officer.

22      Q.   Okay.

23      A.   I can't say without seeing the file again.

24      Q.   Okay.  And the next one under that, am I correct

25 to understand that this indicates you were considering
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 1 reopening this matter and issuing a violation based upon the

 2 identified statutes there?

 3      A.   Yes.

 4      Q.   Okay.  Over on page 46, "Self Funded", does that

 5 indicate that this is outside the commissioner, the

 6 jurisdiction of the Department?

 7      A.   Yes.

 8      Q.   And then how about the second entry?  What is

 9 that?

10      A.   "Assistant Surgeon Rate, 16 percent of billed

11 allowed".  That would indicate the -- this provider

12 complaint was about, um, requesting additional reimbursement

13 for assistant surgeon services.  And it appears that either

14 the provider contract or the health plan provided or -- or

15 PLHIC's claims medical protocol only allows 16 percent of

16 the billed amount to be paid to an assistant surgeon.

17      Q.   Okay.  So that's the contractual issue?

18      A.   Yeah.

19      Q.   Now, do you recall when you completed your review

20 of these closed claim files?

21      A.   The -- approximately the third week of June --

22      Q.   Okay.

23      A.   -- of 2009.

24      Q.   Now, do you recall in January that you testified

25 that you thought you received a document or an e-mail from
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 1 Ms. Roy that set a time frame for a completion of this

 2 assignment?

 3      A.   I believe so.

 4      Q.   Okay.  Um, just for the record, we have not seen

 5 that document.  It may well be what you have.

 6                Are you aware of where that document is?

 7      A.   At this moment, no.

 8      Q.   Okay.  Do you know if it was included among the

 9 things that you gave to counsel for the Department?

10      A.   I'm not -- I don't specifically recall that.

11      Q.   Okay.  Now, do you -- do you recall that such a

12 document exists?

13      A.   An e-mail?

14      Q.   Well, let me, I don't know if you still have the

15 transcript from the January hearing?

16      A.   Yes.

17      Q.   If you look at page 1881, these are questions

18 dealing with the assignment you received from Ms. Roy, the

19 question starting on line six:

20           "Q  Did she give you any other document?

21           "A  I'm sure she gave me another document or

22 e-mail with a time frame or completion date, time table of

23 the project of the assignment."

24      A.   Yes.

25      Q.   Okay.  So what I'm asking is we have not seen such
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 1 a document.  I want to know if you know where that document

 2 is.

 3           MR. GEE:  I think that was asked and answered.

 4           MR. MCDONALD:  I don't think it was answered.

 5           THE COURT:  I'm going to allow it if he knows the

 6 answer.

 7           THE WITNESS:  My -- my best recollection is, it is

 8 in an e-mail.  And probably -- I probably have given that to

 9 my attorney -- to our attorneys.

10 BY MR. MCDONALD:

11      Q.   Okay.

12                Now, Mr. Masters, your assignment to conduct

13 this review of closed claims files was part of your job as a

14 senior compliance officer; isn't that correct?

15      A.   Yes.

16      Q.   Okay.  And in your role as a senior compliance

17 officer, you're tasked with performing functions in

18 connection with the Department's program investigating

19 consumer complaints; is that right?

20      A.   Yes.

21      Q.   Okay.  And are you familiar with statutes that

22 govern the Department's conduct of that investigation

23 program?

24      A.   Could you be more specific?

25      Q.   Well, maybe Mr. Cahill can provide you a copy of
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 1 one page from the Insurance Code.  And drawing your

 2 attention to, it's section 12921.1 of the Insurance Code

 3 entitled "Program to investigate complaints responding to

 4 inquiries and bring enforcement actions against insurers or

 5 production agencies".  Do you see that?

 6      A.   I do.

 7      Q.   Now, are you familiar with the provision,

 8 subdivision a(4)?

 9      A.   I have read this before.

10      Q.   You have?  I'm sorry.  Have you read this before?

11      A.   Yes.

12      Q.   Okay.  Are you familiar with subdivision a(4)?

13      A.   Yes.

14      Q.   Okay.  So you're aware that the Department is

15 obliged to have a system that retains records of complaints

16 for at least three years after the complaint has been

17 closed; correct?

18      A.   Yes.

19      Q.   And you're aware that, as to the files you

20 reviewed in connection with this closed claim complaint file

21 review, you found instances where those files had not been

22 retained; correct?

23      A.   Which files are you referring to specifically?

24      Q.   Well, let's look at the front page of Exhibit

25 5150.  Isn't it true that the Department did not retain
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 1 records of complaints for at least some of the files shown

 2 on the first page of Exhibit 5150?

 3      A.   It is true that we could not locate some of the

 4 files listed on page one of 5150.

 5      Q.   Okay.  So is it your belief that the Department

 6 has retained those records?

 7      A.   It is my belief that they still exist and are in

 8 the possession of the Department.

 9      Q.   Now, you were tasked when you undertook this

10 exercise to try to locate these files; correct?

11      A.   Yes.

12      Q.   And you and Mr. Onodogo undertook a substantial

13 effort to find these records; correct?

14      A.   Yes.

15      Q.   And you were not able to locate them; were you?

16      A.   I was not.

17      Q.   Okay.  And is there a way for us to determine how

18 many files ultimately you were unable to locate?

19      A.   Um, as I previously answered, I would have to

20 review the entire legal service referral and all the claim

21 files that we did locate to identify the ones that couldn't

22 be located.

23      Q.   So there is no compilation of missing files; is

24 that right?

25      A.   As previously answered, yes.
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 1      Q.   Okay.  And despite your knowledge of this statute,

 2 you didn't feel it was important to bring a superior's

 3 attention the fact that there were missing complaint files?

 4      A.   I -- I advised my superior that there were files

 5 we couldn't locate.

 6      Q.   Okay.  And when did you do that?

 7      A.   I don't remember -- I don't remember the exact

 8 date but it would have been probably somewhere around May

 9 29, '09 and surely the first two or three weeks of June.

10      Q.   And how did you advise your superior?

11      A.   Verbally.

12      Q.   Through an oral communication, not written?

13      A.   Through a very brief oral communication, yes.

14      Q.   Okay.  And to whom did you communicate that?

15      A.   To Janelle Roy.

16      Q.   Anyone else?

17      A.   I don't recall communicating that to anyone else

18 other than the files of our office support person.

19      Q.   Okay.  Were you concerned that there were files

20 that were missing?

21      A.   Yes.

22           MR. MCDONALD:  Okay.

23           I have no further questions, your Honor.

24           THE COURT:  Okay.  Any questions?

25           MR. STRUMWASSER:  Um, well, we probably need a



3953

 1 break before we can answer that question and perhaps this

 2 would be a good time for your Honor.  If your Honor doesn't

 3 mind taking a late lunch.

 4           THE COURT:  No, not at all.

 5           MR. STRUMWASSER:  Maybe we could take a break now,

 6 come back at 15 or 20 after and then we'll know if we have

 7 any additional questions and your Honor will have --

 8           THE COURT:  It sounds good.

 9           MR. MCDONALD:  And I will have to move for

10 admission of our exhibits.

11           MS. EVANS:  So we're taking 15 minutes now.

12           THE COURT:  Fifteen to twenty minutes maybe for

13 review.

14              (Recess from 12:00 to 12:29 p.m.)

15                 (Off-the-record discussion.)

16           (Mr. Strumwasser and the Court go into camera off

17 the record.)

18           Okay, so we'll go back on the record.

19           We're going to turn this over, so on the record I

20 guess we should say that there's one document that we're

21 turning over.  Most of the documents are repeats of one

22 another.  There are no new information, not that.  That is a

23 separate document.  And I believe that the parties are going

24 to stipulate that the --

25           MR STRUMWASSER:  The deadline.
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 1           THE COURT:  -- that the deadline date.  The

 2 deadline date is 6/19/09.  So we'll stipulate to --

 3           MR. MCDONALD:  I don't know if we can stipulate to

 4 it.  We don't have anything.

 5           THE COURT:  They will offer to you, and I will

 6 confirm that that is the date that was communicated to

 7 Mr. Masters.

 8           MR STRUMWASSER:  So are we done?

 9           NR, GEE:  Your Honor, can we find out what

10 document was turned over?

11           THE COURT:  Yeah.  Sure.  You can -- how can he --

12           NR, GEE:  Maybe you can.

13           MR. MCDONALD:  E-mail.

14           THE COURT:  It is a list of some files.

15           MR. MCDONALD:  From Masters to Campbell June 3 and

16 attached to it, it is a 4:00 p.m. and then underneath it is

17 a June 3, 2:36 p.m.

18           MR. GEE:  I got it.  I got it.  Thanks.

19           MR. MCDONALD:  Your Honor, if I might be heard.

20           THE COURT:  Sure.

21           MR. MCDONALD:  Obviously, we haven't had a chance

22 to see what is involved here.  The, my expectation is what's

23 going on is the Department's lawyers have instructed the

24 staff to conduct some review, ultimately produce some

25 violation letters, which are in evidence in this case.  If
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 1 this were allowed to be immunized from discovery, what

 2 you're taking is an enforcement function and giving it the

 3 patina of attorney work product, and then immunizing it from

 4 discovery if the Department had undertaken this entire

 5 prosecution by saying Ms. Rosen started it, they would have,

 6 they could have argued using that same logic that we have no

 7 rights to any discovery.

 8           THE COURT:  Okay.  So, but my understanding is

 9 that the trend review was for the purposes of turning it

10 over to the attorneys.  I believe that that's correct.  That

11 that's what Mr. Masters testified.  And I did tell Mr. --

12 I'm losing my voice again -- that I, um, will ask

13 Mr. Masters that question again.

14           MR. MCDONALD:  But, your Honor, I think it's

15 critically important to note that what the outcome of this

16 review was a series of letters, they're in evidence,

17 Exhibits 90 to 102, that were violation letters issued by

18 the Department, the staff performing an enforcement

19 function, not the attorneys involved in litigating this

20 case, to assert that the company should be in financial

21 penalty should be imposed on the company.  The underlying

22 evidence that led to that should not be protected from

23 discovery.  And I believe that that's what these documents

24 show.

25           NR, GEE:  The underlying.
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 1           MR. MCDONALD:  What -- I'm sorry.

 2           MR. GEE:  I'm sorry.

 3           MR. MCDONALD:  What's going on here is an

 4 enforcement function taken on by attorneys, not by legal

 5 function, and by the use of the attorneys they're trying to

 6 immunize from discovery these documents.  I think your Honor

 7 should consider that.  I don't think we need to decide this.

 8 I know this room we lose in 20 minutes.  I'd be happy to

 9 brief this issue.  I don't know if Mr. Strumwasser thinks

10 it's necessary.  But we feel quite strongly this is not

11 material that appropriately should be withheld from

12 production.

13           THE COURT:  All right.  And, Mr. Masters, is that

14 correct, that the actual study that you did, the, um, --

15           MS. ROSEN:  The trend review.

16           THE COURT:  -- the trend review was for the

17 purpose of turning it over to your attorneys for prosecution

18 or further action?

19           THE WITNESS:  Yes.

20           THE COURT:  There was no other purpose of that

21 trend review; is that correct?

22           THE WITNESS:  Not that I recall, your Honor.

23           THE COURT:  Okay.  Um, I will keep this one

24 document.  You've gotten the other document.  There is

25 another, there is a third document that is -- I mean I guess
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 1 if they really want it they can have it.  You don't really

 2 want it.  And then the rest are e-mail chains that are the

 3 same.  Just different people responded to the chain.  But

 4 the part that you want is basically the same on each of

 5 them.  If you want to brief it, I don't have a problem with

 6 that and I'll keep this.

 7           MR. MCDONALD:  Okay.  Your Honor, I would like to

 8 have the opportunity to brief the issue because I think it's

 9 not that material that is properly withheld from us in this

10 case.

11           THE COURT:  Okay.  All right.  Did you have any

12 questions?

13           MR STRUMWASSER:  Mr. Gee just answered that

14 question.

15           THE COURT:  Mr. Gee, do you have any questions?

16           NR, GEE:  Very very briefly, your Honor.  Thank

17 you.

18           THE COURT:  All right.  They're going to be

19 chomping at the bit down there, too.

20           MR. STRUMWASSER:  Oh, I guess that's right.  Two

21 ends of the string.

22                     REDIRECT EXAMINATION

23 BY NR, GEE:

24      Q.   Mr. Masters, could you go back to Exhibit 90?

25 This is an exhibit that Mr. McDonald discussed with you
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 1 earlier this morning.  And this is a violation letter that

 2 you issued; is that right?

 3      A.   Yes.

 4      Q.   And what did you cite PacifiCare for in this

 5 violation letter for?

 6      A.   Section 790.03(h)(1), which requires an insurer

 7 not to misrepresent to the claimant any pertinent facts or

 8 insurer or insurance policy provisions relating to coverage

 9 at issue.

10      Q.   And how did PacifiCare violate that statute?

11      A.   Um, based on the violation letter, um, the, a

12 PHLIC customer service rep misinformed this insured patient

13 regarding the co-payment financial responsibility for -- for

14 an injectable drug by the name of Lominec, Lominox.

15      Q.   And what did you base that determination upon?

16      A.   Um, I based it on the electronic file notes and a

17 review of Pacific -- of PHLIC's own letter to the

18 Department.  And perhaps through the insured in response to

19 the complaint inquiry that we made.

20      Q.   And what did PHLIC's response letter say?

21      A.   It admitted that misinformation was provided to

22 this PacifiCare member.

23      Q.   And those documents are in this complaint file?

24      A.   It is in the folder, yes.

25           NR, GEE:  No -- no further questions, your Honor.
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 1           THE COURT:  All right.  Anything further?

 2           MR. MCDONALD:  Sure.

 3                 FURTHER RECROSS EXAMINATION

 4      Q.   Mr. Masters, the testimony you just gave, how do

 5 you know what was in the Department's file?

 6      A.   I know that I would never have issued a violation

 7 unless it was indisputable.  My methods are such that even

 8 on a file that has been purged of nonessential claims

 9 records and perhaps a copy of the policy, it would always

10 maintain the complaint and PacifiCare's response.  Since we

11 discussed that this file was one where claim records were

12 purged, the only remains electronic file notes and

13 PacifiCare's own letter.

14      Q.   What was the date?

15      A.   And dispersed from that, I can deduce from that

16 with certainty that that's why the violation would have been

17 issued by myself.

18      Q.   What was the date of PacifiCare's letter?

19      A.   I would have to go to the file and get it.

20      Q.   When was the last time you looked at the file?

21      A.   May 21, 2009.

22      Q.   What else is in the file besides the PacifiCare

23 letter?

24      A.   The complaint from the insured.  Um, our letters

25 to the insured, and to PacifiCare, and PacifiCare's
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 1 responses.

 2      Q.   And what was the misinformation PacifiCare

 3 provided to the Complainant?

 4      A.   They gave misinformation about the services for

 5 this injectable drug being subject to a deductible.

 6      Q.   What was the misinformation?

 7      A.   I mean co-payment, excuse me.  I'd have to look at

 8 the file --

 9      Q.   As you sit here today.

10      A.   -- and read PacifiCare's letter.  Excuse me.  I'm

11 not finished.

12      Q.   Go ahead.

13      A.   I'm finished now.

14      Q.   As you sit here today, do you know what that

15 misinformation was?

16      A.   I believe I've answered that question.

17           THE COURT:  Please answer the question.

18           THE WITNESS:  They misapplied, they gave

19 misinformation to this consumer about the amount of

20 co-payment he was responsible for, for this drug.

21 BY MR. MCDONALD:

22      Q.   Do you have any information other than the content

23 of the letter that's Exhibit 90 as to what PacifiCare

24 allegedly did wrong with respect to this complaint?

25      A.   No.
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 1           MR. MCDONALD:  Okay.  No further questions.

 2           THE COURT:  Anything further?

 3           NR, GEE:  Nothing further.

 4           THE COURT:  All right.  Thank you very much.  May

 5 this -- I guess we can't release him again.

 6           MR STRUMWASSER:  Why don't we release him.  If it

 7 comes to more documents, we'll release him again.

 8           MR. MCDONALD:  Your Honor, we just got this

 9 document.

10           THE COURT:  All right.

11           MR. MCDONALD:  I don't know what else may ensue.

12 If there's something technical that occurs by you saying you

13 released him there, I don't want.

14           THE COURT:  I won't release him.

15           5150, any objections?

16           NR, GEE:  No objection except that I note that

17 some of the redactions are not very good and you can read

18 through them and we would just ask that they get

19 re-redacted.

20           MR. MCDONALD:  Okay.

21           THE COURT:  All right.  And so 5150 -- 5150 will

22 be entered.

23             (Exhibit 5150 admitted in evidence.)

24           5151?

25           NR, GEE:  No objection.
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 1           THE COURT:  All right.  That will be entered.

 2             (Exhibit 5151 admitted in evidence.)

 3           We'll reconvene at what, 1:30 in the other

 4 courtroom or you need a little more time?

 5           MR STRUMWASSER:  Maybe quarter to?

 6           THE COURT:  Yeah.  Okay.  Quarter to.

 7           THE WITNESS:  Thank you, your Honor.

 8           NR, GEE:  Thank you, your Honor.

 9           MR. CAHILL:  Thank you, your Honor.

10      (A lunch break is taken from 12:47 to: 1:50 p.m.)

11
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 1 OAKLAND, CALIFORNIA; WEDNESDAY, FEBRUARY 17, 2010; 1:50

 2 P.M., DEPARTMENT A; ELIHU HARRIS STATE BUILDING; RUTH S.

 3 ASTLE, ADMINISTRATIVE LAW JUDGE

 4                            -oOo-

 5           THE COURT:  Are you ready?

 6           All right.  We're back on the record.

 7           Did you need -- are we going to do anything before

 8 we start?

 9           MR. STRUMWASSER:  I'm sorry?

10           THE COURT:  Are you ready?

11           MR. STRUMWASSER:  We're ready to roll.

12           MR. KENT:  We're ready, your Honor.

13           THE COURT:  All right.  Go ahead.

14           MR. STRUMWASSER:  Your Honor, the Department calls

15 Nick Barbati.

16                       NICOLA BARBATI,

17 having been called as a witness, took the stand and

18 testified as follows:

19           THE COURT:  Okay, Mr. Barbati, come right over

20 here.  And raise your right hand.

21           Do you solemnly swear or affirm the testimony

22 you're about to give is the truth, the whole truth, and

23 nothing but the truth?

24           THE WITNESS:  Yes, ma'am.

25           THE COURT:  Please state your first and last name
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 1 and spell them for the record.

 2           THE WITNESS:  Nicola Barbati.  First name

 3 N-i-c-o-l-a.  Last name is Barbati, B-a-r-b-a-t-i.

 4           THE COURT:  There's no magnifying glass on the

 5 witness area.

 6           There is?

 7           THE WITNESS:  I can use my readers.

 8           THE COURT:  Yeah.

 9           THE WITNESS:  Oh, there actually is.

10           MR. STRUMWASSER:  Anyway, we'll get to that.

11 There is time for all of us to get our --

12           THE COURT:  All right.  Go ahead.

13           MR. STRUMWASSER:  Thank you.  Your Honor.

14                      DIRECT EXAMINATION

15      Q.   Good afternoon, Mr. Barbati.  I'm Michael

16 Strumwasser.  I'm one of the Department's counsel.

17           By whom are you presently employed?

18      A.   United Health Group.

19      Q.   Since when?

20      A.   I was originally employed by PacifiCare starting

21 in November of 2003.  In the first of the year, 2006, they

22 were acquired by United Health Group.  June 1, 2006, um, I

23 moved from the PacifiCare Technology Organization into the

24 United Health Group Technology Organization.

25      Q.   And is -- are you employed by United Health Group
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 1 or by a subsidiary of United Health Group?

 2      A.   United Health Group.

 3      Q.   Would you summarize for the judge your educational

 4 background, post secondary education?

 5      A.   Um, I received my Bachelor's, um, of Science

 6 degree from Long Island University in 1984.

 7      Q.   And you testified that you've been with United

 8 since June of '06.  And prior to that was, were with, um,

 9 PacifiCare from November of '03; is that right?  Or '93?

10      A.   '03.

11      Q.   '03.

12                What about prior to '03?  Prior to

13 PacifiCare?

14      A.   Um, prior to PacifiCare, um, from November of 1998

15 through May of 2003 I was employed by USI Administrators.

16      Q.   In what capacity?

17      A.   Um, vice president of technology.

18      Q.   And prior to that?

19      A.   Prior to that, from 1993 through 1997 I was

20 employed by Yvtra Health Care.

21      Q.   Can you spell that, please?

22      A.   Y-v-t-r-a.

23      Q.   In what capacity?

24      A.   Director of application development.

25      Q.   Director of --
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 1      A.   Application development.

 2      Q.   What is your present title with United Health

 3 Group?

 4      A.   Vice president, information technology.

 5      Q.   How long has that been your title?

 6      A.   With United Health Group?

 7      Q.   Yes.

 8      A.   From the time that we were acquired by United

 9 until the present.

10      Q.   I take it from that the title changed when you

11 went from PacifiCare to United Health Group?

12      A.   No, it's been the same.

13      Q.   I was under the impression that at PacifiCare you

14 were vice president for Health Plan Systems.  Am I mistaken

15 about that?

16      A.   No, you're using a more specific title.

17      Q.   What does your business card say?

18      A.   Right now?

19      Q.   No.  Then?

20      A.   Then it said, I believe, vice president of Health

21 Plan Systems.

22      Q.   What are your responsibilities in your current

23 position?

24      A.   Um, I'm actually starting a new role moving over

25 to what we're calling the Facets Services Group.
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 1      Q.   What services?

 2      A.   Facets Services Group.

 3      Q.   Can you spell that for us, please?

 4      A.   F-a-c-e-t-s.

 5      Q.   -- e-t-s?

 6      A.   Yes, sir.

 7      Q.   Is that a subsidiary of United?

 8      A.   No.  It's just -- it's just a part of the UHG

 9 Technology Organization.

10      Q.   What do they do?

11      A.   The Facets Services Group?

12      Q.   Uh-huh.

13      A.   Um, well, we're just starting to build the

14 organization and it's going to be integrating all the

15 different FACETS group, different groups that are running

16 FACETS currently within United Health Group.

17      Q.   So I belatedly understand that FACETS, it is a

18 system or a platform?

19      A.   It is.

20      Q.   What does it do?

21      A.   Um, health care transaction processing.

22      Q.   How is it different than other systems that United

23 has for that purpose?

24           MR. KENT:  No foundation.

25           THE COURT:  If he knows.
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 1           Do you know?

 2           THE WITNESS:  I don't think it is different.

 3           THE COURT:  Okay.

 4           MR. STRUMWASSER:  Okay.  All right.  Let me start

 5 with this.

 6      Q.   We know, for example, that United has a -- a UNET;

 7 right?

 8      A.   Correct.

 9      Q.   What is that?

10      A.   UNET is a health care transaction processing

11 system.

12      Q.   How does FACETS differ in the transactions that it

13 processes from UNET if it does, in fact, differ?

14      A.   If I look across health care transaction

15 processing, enrolling a member, paying the claim, inputting

16 provider information, adjudicating the claim, cutting a

17 check, paying capitation, they -- they both do the same

18 thing.  They both process those transactions, those type of

19 transactions.

20      Q.   So they both process claims?

21      A.   Yes, sir.

22      Q.   The same category of claims?

23           MR. KENT:  It's vague.

24           THE COURT:  Um, do you understand the question?

25           THE WITNESS:  I -- what do you mean by category?
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 1           THE COURT:  Sustained.

 2 BY MR. STRUMWASSER:

 3      Q.   If a United Healthcare, if a U-HIC claimant files

 4 a PPO claim, are you with me so far?

 5      A.   Yes, sir.

 6      Q.   What system or systems adjudicate that claim?

 7      A.   I'm not familiar with all the claim systems that

 8 United has.  But for a PPO claim, both UNET and FACETS would

 9 be able to process those claims.

10      Q.   So when a claim arrives at the regional mail

11 operation, how does that organization know which place,

12 which direction to send the claim?

13      A.   So, in my experience, it's been based on the

14 member's eligibility and date of service on the claim.

15      Q.   Okay.  And what about eligibility will determine

16 which system services the claim?

17      A.   Well, typically, a member would only be eligible

18 on one system at a time so it would route the claim to that

19 system.

20      Q.   And what eligibility characteristics make a person

21 eligible for FACETS?

22      A.   The fact that they were enrolled on one, whatever

23 system they're enrolled on, that's the system they would get

24 routed to, that code would be routed to get processed.

25      Q.   So a prospective policy holder for U-HIC says I
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 1 want to get myself some FACETS health insurance?

 2      A.   What is a -- I'm sorry.  What is U-HIC?

 3      Q.   United Health Insurance Company of California.

 4      A.   To the best of my knowledge.  I don't believe

 5 we -- we market our plans based on where it's going to be

 6 processed.

 7      Q.   So any old individual policy holder, any

 8 perspective policy holder, a person wants to buy a policy

 9 from one of your United affiliates, a PPO policy, and does

10 he say I want to buy a FACETS policy?

11      A.   I don't think --

12           MR. KENT:  Vague.  It calls for speculation.

13           THE COURT:  I just think he said no, they don't

14 market it that way.

15 BY MR. STRUMWASSER:

16      Q.   So what is it about a customer that makes it a

17 FACETS policy?

18      A.   Because that block of business that that member is

19 joining is processed on a FACETS system.

20      Q.   And who decided that that block of business goes

21 to FACETS?

22      A.   I don't -- I'm not following, sir.  Sorry.

23           THE COURT:  Well, some business goes to be

24 processed one way and some business goes to be processed

25 another way; is that what you said, right?
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 1           THE WITNESS:  Right.

 2           THE COURT:  How is that decision made as to which

 3 business is going which way?

 4           THE WITNESS:  Okay.  So I'm not in marketing and

 5 sales, but I would think that when they go out to market a

 6 plan, they probably made a conscious decision on where they

 7 would process it, whichever system would be best to manage

 8 that health plan and that product.

 9 BY MR. STRUMWASSER:

10      Q.   And they are?  You said when they go out, who are

11 they?

12      A.   I would guess marketing people.

13      Q.   So you think it's a marketing decision whether a

14 book of business gets serviced on FACETS or U-HIC?

15           MR. KENT:  It calls for speculation.  The witness

16 said he was guessing.

17           THE COURT:  Don't guess.  If you know.

18           THE WITNESS:  I'm -- I -- I do not experience --

19 I'm not part of that process to decide where they're going

20 to process claims based on a plan that they sell.  I -- I'm

21 not part of the team that makes that decision.

22 BY MR. STRUMWASSER:

23      Q.   What are the principal differences with the way

24 U-HIC versus, I mean between UNET and FACETS in their

25 processing?
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 1           MR. KENT:  It's vague.

 2           THE COURT:  Well, if you know.

 3           THE WITNESS:  Well, the UNET platform is a much

 4 more robust platform.  They are able to process large

 5 volumes of claims through there.

 6 BY MR. STRUMWASSER:

 7      Q.   UNET's been with United for a long time; is that

 8 right?

 9      A.   I'm not certain of the dates or the time period.

10 And I mean there's been mergers and things that have

11 occurred.  I'm not -- I don't have the history behind how

12 the UNET environment came to be.

13      Q.   Well, when you arrived at United in 2006, there

14 was a UNET?

15      A.   Yes, sir.

16      Q.   And, in fact, the company was interested in

17 migrating more of the business to UNET; right?

18      A.   I -- I don't know that to be a fact.

19      Q.   You don't know that there was an interest on the

20 part of United in migrating some of PacifiCare business onto

21 the United platforms?

22      A.   So pre -- pre-acquisition, there was always a

23 desire to rationalize the number of systems.  Post migration

24 or post acquisition, my recollection is that that desire did

25 not change, that there was a desire, there's always been a
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 1 desire to have less systems processing claims.

 2      Q.   When you say pre-acquisition, there was a desire.

 3 Desire on whose part?

 4      A.   PacifiCare.

 5      Q.   When you arrived, there was UNET, right?  Yeah.

 6 UNET had United; right?

 7      A.   When we were acquired, my recollection is that

 8 UNET was already there and it was something that they used.

 9      Q.   At United?

10      A.   At United.

11      Q.   Okay.  And do you have any information about how

12 long United had been using UNET?

13      A.   I'm sorry, I don't.

14      Q.   Okay.  You couldn't say, for example, whether it

15 had the indicia from your perspective of being an

16 established system?

17      A.   I -- I know they ran a lot of business on it.  I

18 know a million claims a day is a lot of claims.

19      Q.   Mr. Barbati, when did -- strike that.  Is FACETS a

20 system that was purchased from a vendor?

21      A.   FACETS is a vendor system, yes.

22      Q.   Who is the vendor?

23      A.   TriZetto.

24      Q.   Is it in any functional or historical way related

25 to RIMS?
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 1      A.   Um, so little history, um, the FACETS organization

 2 for Orisco was purchased by TriZetto -- I'm not -- I don't

 3 recollect what date that was.

 4      Q.   You said Orisco?

 5      A.   Orisco.

 6      Q.   Orisco?

 7      A.   Orisco was the original company that owned FACETS.

 8 Um, they were purchased by TriZetto.  I'm not certain of the

 9 date.  Um, and then sometime in the early 2000s RIMS was

10 also purchased by TriZetto so TriZetto and RIMS.  I'm sorry.

11 FACETS and RIMS are both owned by TriZetto.

12      Q.   And prior to the acquisition of PacifiCare by

13 United, PacifiCare was a user of RIMS; right?

14      A.   Yes, sir.

15      Q.   Was it a user of FACETS?

16      A.   There was -- what I remember is that there was an

17 organization that PacifiCare had acquired up in Green Bay

18 called AMS and they were in -- they were in the process

19 of -- of considering FACETS as a platform.  Um, other than

20 that, I don't recall any other PacifiCare business or unit

21 use of FACETS.

22      Q.   And what time period of that when they were

23 considering it?

24      A.   2004, 2005, that time frame.

25      Q.   Pre-acquisition?
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 1      A.   Yes, sir.

 2      Q.   And that Green Bay unit was acquired by United as

 3 a part of the acquisition?

 4      A.   Yes.

 5      Q.   To the best of your knowledge, was FACETS ever

 6 placed in operation to process actual claims by PacifiCare?

 7      A.   It was not.  And I thought about it because I was

 8 trying to think if AMS had started using it, and I don't

 9 believe they did either.

10      Q.   Okay.  And in December of 2005 United was not

11 using RIMS; right?

12      A.   I don't know for sure.  United's -- United is an

13 awful big company.

14      Q.   Let me do it this way.  Do you know of any entity

15 or personnel in United on December 1, 2005 that was using

16 RIMS?

17      A.   No.

18      Q.   Do you know of any entity or personnel in United,

19 December 1, 2005 that was using FACETS?

20      A.   On December 1, 2005, I didn't know enough about

21 United and what they had and didn't have.  I would have, I

22 would be able to answer that question right now because I've

23 been there for a while, but on December 1 I, my knowledge of

24 United was not very extensive.

25      Q.   Okay.  And that's fine.  But I want to make sure
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 1 that you understood the question.  The question was not what

 2 did you know United to be using on December 1, but what do

 3 you know now that United was using on December 1 in 2005?

 4      A.   Okay.  So, um, they -- they have a health plan,

 5 John Deere Health Plan up in Melino, Illinois.  They're

 6 using FACETS.  Um, I believe their behavioral health

 7 organization uses FACETS.  Um, a pharmacy administrative.

 8      Q.   I'm sorry.

 9      A.   The pharmacy administrator.  Pharmacy.

10      Q.   Yeah, what is the name of that?

11      A.   RX Solutions.

12      Q.   RX Solutions.

13      A.   They use FACETS.  Um, and the last couple of years

14 I've been working in the AmeriChoice business segment, which

15 is MedicAid.  And they acquired a plan up in Pittsburg that,

16 um, they acquired them, I guess, about a year or so ago.

17 They use FACETS.  And there's a plan up in Great Lakes, the

18 Great Lakes Health Plan up in Michigan that United acquired,

19 both AmeriChoice and United, I guess, three or four years

20 ago and they use FACETS.  I think that's it.

21      Q.   Now, you testified a moment ago that there is a --

22 a urge to rationalize systems by using as few as possible,

23 is that a fair characterization of your testimony?

24      A.   To use as few as necessary.

25      Q.   As necessary, okay.
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 1                So what is it about the other systems that

 2 made it necessary for United to acquire FACETS for its

 3 business?

 4           MR. KENT:  Misstates the prior testimony.

 5           THE COURT:  Do you know the answer?

 6           THE WITNESS:  I'm not sure I understand the

 7 question.  I'm sorry.

 8           THE COURT:  Okay.  You'll have to rephrase.

 9 That's fair.

10 BY MR. STRUMWASSER:

11      Q.   Well, you testified that there is a John Deere

12 unit that currently uses FACETS; right?

13      A.   Correct.

14      Q.   It was not -- um, it was not a part of United in

15 2005 or six; right?

16      A.   I don't -- I don't remember when they acquired

17 John Deere.  So -- I apologize.  So I thought you asked me

18 at this point in time do I know what organizations in United

19 use FACETS?

20      Q.   And that was not the question.  Let me try again.

21      A.   Okay.

22      Q.   At this point in time do you know what

23 organizations within United were using FACETS December 1,

24 2005?

25      A.   So -- so -- I think the question is right now do I



3978

 1 know on December -- do I know what organizations on

 2 December 1, 2005 were using the FACETS systems?

 3      Q.   Or as a part of United in 2005?

 4      A.   I don't know definitely.

 5      Q.   Do you know any?

 6      A.   Not definitely.

 7      Q.   Okay.  Okay.  I mean this wasn't going to be a

 8 hard question.  I feel like I'm practicing dentistry.  This

 9 is a -- you said that you were, um, taking on a new role

10 with respect to the FACETS service group; right?

11      A.   Yes, sir.

12      Q.   What is your role going to be?

13      A.   Um, so we're setting up, um, a instance of FACETS

14 that's going to allow the MedicAid block of business to

15 transition to.

16      Q.   So that is the AmeriChoice business?

17      A.   Yes, sir.

18      Q.   And that's it, just the AmeriChoice stuff?

19      A.   Initially.  The long term plan is to, you know,

20 whatever, whatever other businesses are running FACETS to

21 rationalize down those numbers as well.

22      Q.   Whatever units, other units are using FACETS to

23 reduce their use of FACETS?

24      A.   So, for example, within -- within AmeriChoice

25 alone, there are two different organizations using FACETS,
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 1 right.  So we're creating this other instance to move the

 2 other AmeriChoice business to, which is running on other

 3 systems, eventually those other FACETS, instances that are

 4 running FACETS for AmeriChoice will end up in the one

 5 computer.

 6      Q.   But it will be a FACETS computer?

 7      A.   Yes, sir.

 8      Q.   Okay.  Has this assignment to the FACETS service

 9 group taken place?

10      A.   Um, about a week ago.

11      Q.   Has your title changed?

12      A.   It has not.

13      Q.   Okay.  Prior to that, let's just go to June of

14 2006.  You're at that point vice president for information

15 technology at United Health Group; right?

16      A.   Yes, sir.

17      Q.   What were your duties then?

18      A.   I was transitioning to the TOPS organization,

19 which is another development organization that manages the

20 top system, which is part of the UNET platform.

21      Q.   Is the claim paying part of the unit; right?

22      A.   Yes, sir.

23      Q.   And as a part of the TOPS unit, what were your

24 duties?

25      A.   Um, basically managing development, and so I had
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 1 teams of business analysts and project managers and systems

 2 analysts and developers and quality analysts and we would

 3 deliver software.

 4      Q.   For which platform?  Just for UNET?

 5      A.   TOPS.

 6      Q.   Just for TOPS?

 7      A.   Just for TOPS.

 8      Q.   Which is itself just for the UNET; right?

 9      A.   Yes.

10      Q.   And between -- well, strike that.  Were you still

11 the head of the TOPS organization until last week?

12      A.   No, I was not.

13      Q.   When did -- did you cease to be the head of the

14 TOPS organization?

15      A.   In September 2006.

16      Q.   So you were just out there three months?

17      A.   Yes, sir.

18      Q.   What did you become in December of 2006?

19      A.   Um, I became the, um, I was accountable for the

20 Information Technology Business Services Group.

21      Q.   And what is that group?

22      A.   So the Business Services Group, um, is -- is an

23 organization, um, that helps set standards around project

24 management, status reporting, release management, portfolio

25 management, so you could think of it as, you know, if you
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 1 think about all the things that IT does as a business, like

 2 managing money and managing projects and status reporting

 3 and portfolio, um, I -- I joined and was leading that group.

 4      Q.   So like the administrative arm of IT?

 5      A.   You could think of it that way, yeah.

 6      Q.   And that started in September of '06?

 7      A.   Yes, sir.

 8      Q.   And how long were you in that position?

 9      A.   The reason I'm thinking about it is I took a

10 medical leave for about two months.  In April of 2007 I had

11 a knee replacement done so, um, I came back from that in

12 June of '07.  Um, and shortly thereafter I went back to

13 TOPS.

14      Q.   So back at TOPS June or July of '07 until --

15      A.   Until late October of '07.

16      Q.   At which time you became --

17      A.   At which time I started working with AmeriChoice.

18      Q.   Doing what?

19      A.   As vice president of IT.

20      Q.   I'm sorry?

21      A.   Vice president of IT.

22      Q.   And how long in that position?

23      A.   Until about a week ago.

24      Q.   So until October of '07 when you started with

25 AmeriChoice, do I have that date right?
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 1      A.   Yes.

 2      Q.   You were an employee of United Health Group;

 3 right?

 4      A.   Correct.

 5      Q.   And when you were the vice president of IT for

 6 AmeriChoice, were you also an employee of United Health

 7 Group?

 8      A.   Yes, sir.

 9      Q.   When you were at PacifiCare, um, as vice president

10 of Health Plan -- Health Plan Systems, did you have

11 responsibility for RIMS?

12      A.   Yes, sir.

13      Q.   And if I say RIMS, does that automatically mean

14 also QicLink to you?

15      A.   It does.

16      Q.   What about claims exchange?  Is that also

17 considered part of RIMS?

18      A.   Yes.

19      Q.   So your responsibilities at PacifiCare in 2005

20 included Pacific -- included RIMS by all three of those

21 names?

22      A.   Correct.

23      Q.   And you also had responsibility for NICE?

24      A.   Correct.

25      Q.   And ILIAD?
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 1      A.   Correct.

 2      Q.   In, well, in -- on December 1, 2005 when you were

 3 with the Health Plan Systems, whom did you report to?

 4      A.   Um, Gary Ahwah.

 5      Q.   A-h-w-a --

 6      A.   A-h-w-a-h.

 7      Q.   And when you became VP for Information Technology

 8 at United Health Group in June of 2006, right, to whom did

 9 you report?

10      A.   John Hofer.

11      Q.   We'll ask you to spell names.

12      A.   I'm sorry.  H-o-f-e-r.

13      Q.   And how long was your direct report to -- were you

14 a direct report to Mr. Hofer?

15      A.   Until the September time frame when I went over to

16 the Business Services Group.

17      Q.   At which time you reported to?

18      A.   John Santelli.  S-a-n-t-e-l-l-i.  I'll get it

19 eventually.

20           THE COURT:  Well, then, just as you get it,

21 they'll have a name that they don't need you to spell.

22           THE WITNESS:  Right.  Like Smith.

23 BY MR. STRUMWASSER:

24      Q.   So you were appointed by Mr. Santelli when you

25 were at the IT Business Services Group; right?
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 1      A.   Yes, sir.

 2      Q.   Did I get it right?  And then when you went back

 3 to top -- TOPS, who did you report to?

 4      A.   John Hofer.

 5      Q.   And when you were with AmeriChoice who did you

 6 report to?

 7      A.   Two different people.  Um, when I first arrived

 8 there, the CIO was -- this is going to be a good one.  Ashok

 9 Sudarshan.  And the second one will be a lot easier but I

10 think Sudarshan is spelled S-u-d-a-r-s-h-a-n.  And the first

11 name was Ashok, A-s-h-o-k.

12      Q.   And the second name?

13      A.   The second one is easier.  Les Sowa, S-o-w-a.

14      Q.   And in your new role regarding FACETS, to whom did

15 you report?

16      A.   Les Sowa.  He -- he's gone over to head up that

17 group and he's taken me along with him.

18      Q.   Which makes some sense because FACETS was a

19 AmeriTrade platform, right?  AmeriChoice platform; right?

20      A.   One of the platforms, yeah.

21      Q.   In your current capacity, how many people report

22 to you directly or indirectly?

23      A.   In the FACETS Services Group?

24      Q.   Yeah.

25      A.   Two people.
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 1      Q.   In -- on December 1, '05 at PacifiCare how many

 2 people reported to you directly or indirectly?

 3      A.   Um, directly three or four.  And, indirectly, I

 4 don't remember the number.  Um, 30.

 5      Q.   So it would be roughly 30 people reported to those

 6 three or four who reported to you?

 7      A.   Yes, sir.

 8      Q.   In 2005 and 2006 did you have any responsibility

 9 for integration or migration of PacifiCare into United?

10      A.   So when you mean -- so to me the integration

11 activities I was involved in.

12      Q.   Okay.  Actually, that was a helpful pause.  What

13 do you understand the term integration to mean in terms of

14 IT?

15      A.   It can mean integrating the organizations.  It can

16 mean integrating the processes.  It can mean integrating the

17 portfolios.  It could mean integrating the systems.  It

18 could mean integrating the organization, you know, the

19 staff.

20      Q.   And what do you understand migration to mean?

21      A.   From a systems perspective, moving one from one

22 system to another.

23      Q.   So taking business from one system to another

24 system?

25      A.   Yes.
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 1      Q.   And is that what you referred to as the portfolio,

 2 moving a portfolio?

 3      A.   Portfolio, what I described portfolio, those are

 4 the projects that we have scheduled, funded, anticipated.

 5      Q.   So is the portfolio tasks for your IT group?

 6      A.   Correct.  In a sense, I guess.

 7      Q.   So would you say, in 2005, 2006 you had

 8 responsibility for integration of PacifiCare into United,

 9 what aspects of integration would that cover?

10           MR. KENT:  Misstates the prior testimony.  He said

11 he was involved.

12           THE COURT:  Okay.  He did say he was involved.

13 BY MR. STRUMWASSER:

14      Q.   Yeah, I -- I accept that correction.  What -- what

15 parts of the integration were you involved in?

16      A.   I was involved in, um, integrating the staff,

17 integrating the portfolio, starting to integrate the

18 processes.  Um, I said portfolio, right?

19           THE COURT:  Yeah.

20           THE WITNESS:  That's it.

21 BY MR. STRUMWASSER:

22      Q.   Okay.  The 30ish people plus four direct reports

23 that you had in December of '05, how many of those people

24 transitioned over to United in '06?

25      A.   My recollection is all of them.
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 1      Q.   And were -- and how many of them were still with

 2 United in 2007?

 3      A.   I'm not -- I don't keep in touch with --

 4      Q.   Was anybody in your direct or indirect report at

 5 PacifiCare, were any of those people subsequently laid off

 6 after the acquisition?

 7      A.   No.

 8      Q.   You said you were involved in integration.  Am I

 9 correct then you were not involved in migration?

10      A.   Correct.

11      Q.   In 2005 what prior experience did you have that

12 was relevant to integrating the IT functions of two

13 insurance companies?

14      A.   Um, so when I worked at USI Administrators.

15      Q.   USI --

16      A.   USI Administrators.

17      Q.   Yeah.

18      A.   The time period I think was '98 to 2003.  Um, I

19 actually, um, I'm originally from New York.  Currently live

20 in Dallas Fort Worth and how I got there was USI

21 Administrators, that an organization that had been built

22 through the mergers and acquisitions, wanted to build a

23 single data center down in Dallas Fort Worth and I got the

24 opportunity to lead up that effort and that's the experience

25 I had doing that kind of work.
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 1           MR. STRUMWASSER:  I'm going to ask to have marked

 2 as an exhibit a e-mail dated April 4, 1406, and attachment.

 3 The second one is on loan defectors on short, PAC 0598336.

 4           THE COURT:  All right.  That will be 384.

 5           (Exhibit 384 marked for identification.)

 6           MR. STRUMWASSER:  And the way this works,

 7 Mr. Barbati is, as no one has told you, is that the witness

 8 works is, first of all, you are encouraged to mark the

 9 exhibit number on the copy you have there, which actually is

10 a souvenir copy.  You can take with you at the end.

11           THE COURT:  Do you have a pen?

12           THE WITNESS:  I have a marker.

13           THE COURT:  That is big.  You don't -- you really

14 want a pen.  Here you go.

15           And may this confidential designation be removed?

16           MR. KENT:  Yes, your Honor.

17           THE COURT:  All right.

18           MR. STRUMWASSER:  And then the other instruction

19 is that you have as much time as you need to peruse the

20 document before I ask you any questions about it.  So I'll

21 just ask you whenever you're ready to let me know.

22      Q.   Okay.

23      A.   Yes, sir.

24      Q.   Good.  Michael Winship was your assistant; is that

25 right?
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 1      A.   Yes, sir.

 2      Q.   And he's transmitting a set of org charts for your

 3 unit to your direct reports; is that right?

 4      A.   Correct.

 5      Q.   Now, let's take a look at, and we refer to pages

 6 typically by their Bates number in the lower right and I'll

 7 just give you the last couple of digits to identify.  Let's

 8 take a lock at page 337.  That's the cover page for the org

 9 charts, right, and 338 we have the Barbati organizational,

10 organizational chart.  Does that accurately reflect Health

11 Plan Systems in April of 2006?

12      A.   Yes.

13      Q.   Does that organization exist today?

14      A.   No.

15      Q.   Where are its functions now?

16      A.   Out in Cypress.  At the Cypress office for UHG IT.

17      Q.   Okay.  So there is a group at the PacifiCare

18 offices in Cypress that are a part of the IT structure of

19 United Health Group?

20      A.   Yes.

21      Q.   And are they called Health Plan Systems?

22      A.   Sorry.  I don't know the answer to that.

23      Q.   What is the PHS on the lower right hand corner

24 sort of floating by itself?  The little box there?

25      A.   I don't remember.
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 1      Q.   Okay.

 2      A.   And give me a second and let me look through and

 3 see if there's --

 4      Q.   Sure.

 5           THE COURT:  Did have you a chance to look?

 6           THE WITNESS:  I don't remember.  Sorry.

 7 BY MR. STRUMWASSER:

 8      Q.   And I'm, just from a technology of reading

 9 organization charts basis, not necessarily this note, this

10 is an unbound unconnected box.  Do you know what that means

11 in org chart parlance?

12           MR. KENT:  No foundation.

13           THE WITNESS:  A sole contributor.

14 BY MR. STRUMWASSER:

15      Q.   A sole contributor.  A new phrase.  What does that

16 mean?

17      A.   Someone that doesn't have anybody reporting to

18 them.

19      Q.   And doesn't report to somebody?

20      A.   And doesn't report to somebody.

21      Q.   Let's look at page 339, the next page.  Mr. Hardie

22 is identified as one of your or Ms. Hardie is identified as

23 one of your direct reports.  She is an IT director, right,

24 during this period?

25      A.   Yes.
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 1      Q.   And what is she the IT director for during this

 2 time?

 3      A.   So my recollection on this is Janet at this time

 4 owned the Medicare part D project team.  And it looks like

 5 the broker commission project team.  And her portfolio is,

 6 for the most part, um, Medicare part D type of programs.

 7      Q.   So is there a system that manages the broker

 8 commission?

 9      A.   There -- there are, at this time there were many

10 systems that were processing broker commission.  Um, one of

11 the projects that Janet had was to try to rationalize all

12 those different systems and processes onto a single broker

13 commission platform.

14      Q.   And, again, on the lower left this time we have

15 now five sole contributors.  Know anything about them?

16      A.   So those are not sole contributors.  Those are

17 keys.

18      Q.   They're what?

19      A.   Keys.

20      Q.   Spell that, please.

21           THE COURT:  K-e-y-s.

22           THE WITNESS:  K-e-y-s.

23 BY MR. STRUMWASSER:

24      Q.   No, not keen, but keys.

25      A.   Okay.  So what the PHS means --
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 1      Q.   Uh-huh.

 2      A.   -- is the key is they're a PHS employee.

 3      Q.   Oh, I see.  So this tells us what the different

 4 shading is?

 5      A.   She wasn't a sole contributor.  That means that

 6 the people on that page, which are all of them, were

 7 PacifiCare employees.

 8      Q.   Got it.  Thank you.

 9                Kind of like the sole contributor though.

10           MR. KENT:  It is a dental exam.

11           MR. STRUMWASSER:  It is a what?  It is what?

12           MR. KENT:  No.

13           MR. STRUMWASSER:  Um, --

14           THE COURT:  I'm trying to keep my mouth shut.

15 BY MR. STRUMWASSER:

16      Q.   All right.  I'm going to ask you some abbreviation

17 questions on 340 just to figure out what these things are.

18 What is MAPD, M-a-p-d?

19      A.   Medicare part D.

20      Q.   And SAMM, S-a-m-m?

21      A.   I don't remember.

22      Q.   BEST, all caps?

23      A.   The third line down.

24      Q.   Yeah.

25      A.   I don't remember.  There's -- there are so many
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 1 acronyms that --

 2      Q.   Abbreviations?  This is an acronym; that's right.

 3      A.   There, in health care we have a billion acronyms

 4 and sometimes they mean different things in different places

 5 so --

 6      Q.   Okay.  Page 341.  This is the Way organization

 7 chart, Divina Way, right?

 8      A.   Yes, sir.

 9      Q.   What is she in charge of?

10      A.   So her role here states Director, Enterprise OM.

11 O and M stands for operations and maintenance.  So this team

12 is dedicated to managing the care and feeding and job

13 processing day-to-day activities of all of the systems that

14 I was responsible for.

15           MR. STRUMWASSER:  Your Honor, we'll find that

16 those boxes are actually easier to read with a magnifying

17 glass.

18           THE COURT:  The boxes aren't the problem.  There

19 are no lines on mine any way.

20           MR. STRUMWASSER:  That's right.

21           THE COURT:  She lost her lines.

22           THE WITNESS:  Well, she did.

23 BY MR. STRUMWASSER:

24      Q.   And that's an eccentricity of the draft sheet.

25 She really did have all these people under her and reporting
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 1 to her and all that?

 2      A.   That I recall, yes.

 3      Q.   Okay.  So I'm interested in Ed -- Miltimore,

 4 M-i-l-t-i-m-o-r-e; is that right?

 5      A.   Yes, sir.

 6      Q.   He was in charge of NICE support?  We need audible

 7 responses?

 8      A.   Sorry.  Yes.  He was responsible for NICE support.

 9      Q.   And NICE is your claim paying platform for HMO

10 business or was at the time?

11      A.   Yes.

12      Q.   So who's the manager for RIMS support?

13      A.   So that -- that also would have been Ed.  I think

14 there's just the line is missing.

15      Q.   But there was nobody who had a title like Ed did

16 for manager, RIMS support; right?

17      A.   So my -- my guess is, my admin quickly put this

18 together and didn't put the right title in his box.  But he

19 was -- he was accountable for both.  Both of those groups

20 are under him.  He would have been managing both.

21      Q.   And on the right we have Dan Maddigan,

22 M-a-d-d-i-g-a-n, he or she is the manager for FileNet,

23 right, and is that FileNet and imaging systems or FileNet

24 imaging systems?

25      A.   FileNet is the imaging system.
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 1      Q.   So was he responsible for the development -- for

 2 developing a -- did he have any responsibility or

 3 participation in developing the interface between DocDNA and

 4 FileNet?

 5      A.   I --

 6           MR. KENT:  No foundation.

 7           THE COURT:  If you know.

 8           THE WITNESS:  I don't know what the DocDNA is.

 9           MR. STRUMWASSER:  That is a pretty good answer.

10      Q.   Um, do you know what REVA is?

11      A.   I don't remember.

12      Q.   If I told you that it was the system for reworks,

13 claim reworking, would that refresh your recollection?

14      A.   Not really.

15      Q.   Okay.  Let's turn to the next page for Mr. --

16 Ms. Way's portfolio.  The third item down, Apply TriZetto

17 QicLink Quarterly Maintenance Release.  What does that refer

18 to?

19      A.   So, um, QicLink is a vendor solution.  And, um,

20 they, on a quarterly basis, if there are any product

21 enhancements that their customer base tells them need to be

22 made, if there are any product bugs that are out there that

23 there, they find through their customer base, um, typically

24 with vendor solutions is they group them all together and

25 send them out to their clients.  And then we take those and
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 1 apply them to make sure that we keep up to date.

 2      Q.   On a quarterly basis?

 3      A.   This one was done, it says quarterly.

 4      Q.   Yeah.  Do you subscribe to a quarterly maintenance

 5 releases or do they come automatically?

 6           MR. KENT:  No foundation.

 7           THE COURT:  Sustained.

 8      Q    (By Mr. Strumwasser) Do you know whether the

 9 quarterly maintenance releases were something that, um,

10 PacifiCare paid for or got automatically?

11      A.   With TriZetto we had a maintenance contract.  Part

12 of the contract was we had received quarterly updates, um,

13 and also release updates.

14      Q.   And so far as you know, was that a maintenance

15 con -- was that a maintenance function, a contract in place

16 since you were at PacifiCare?

17      A.   So when I got to PacifiCare, did PacifiCare have a

18 contract with TriZetto, a support contract with TriZetto?

19      Q.   Yeah, but I'll -- actually that helps.  Let me ask

20 it this way.  When you got to PacifiCare was PacifiCare

21 using RIMS?

22      A.   Yes.

23      Q.   Yes.  Now, my question is at that time did it have

24 a maintenance contract with TriZetto?

25      A.   Yes.
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 1      Q.   Does it have a maintenance contract with TriZetto

 2 today?

 3      A.   Sorry, I don't know that.

 4      Q.   Do you know if there was ever a time when -- when

 5 PacifiCare ceased to purchase maintenance updates from

 6 TriZetto for RIMS?

 7      A.   Not that I remember.

 8      Q.   Let's go back for a second to the prior page.

 9 Actually, let's stay on this page for a second.

10                No, let's go back up to 341 for a second.  We

11 have a column under Miltimore that, which the top item is

12 QicLink's/CE; right?

13           MR. KENT:  Yes.

14           THE WITNESS:  Yes.

15 BY MR. STRUMWASSER:

16      Q.   And CE is claims exchange?

17      A.   Yes.

18      Q.   Okay.  I count nine people under QicLink CE.  Are

19 these the only folks in IT who were supporting RIMS as of

20 June 2006?

21      A.   From an operations and maintenance perspective?

22      Q.   Yes.

23      A.   Yes.

24      Q.   What about from other perspective?  What other

25 perspectives were there that might involve RIMS?
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 1      A.   Non-operations and maintenance work such as

 2 development.

 3      Q.   Do you know if there was any development going on

 4 in June of 2006 for RIMS?

 5      A.   Yes, there was.

 6      Q.   What kind of development work was being done?

 7      A.   I don't know.

 8      Q.   Who would be -- whose organization would that be?

 9      A.   It would have been in my organization.

10      Q.   So not under Ms. Way, but under one of your other

11 direct reports?

12      A.   Correct.

13      Q.   Which one?

14      A.   So based on the portfolio, Jim Allen.

15      Q.   And so if we go back to page 343, that would be

16 under Patti Fuller?

17      A.   Correct.

18      Q.   And there's eleven people under the QicLink

19 development, QicLink Devl, those are the people who would

20 have been doing project development for QicLink for RIMS?

21      A.   Most of it.

22      Q.   Back on page 38, Mr. Aoun is identified as

23 Director, Legacy Systems, and on 43 he is recognized,

24 identified as Director, NICE QicLink Development;

25 functionally the same thing?
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 1      A.   Yes.

 2      Q.   What specifically was he supposed to do with

 3 respect to the Legacy Systems in June of 2008, in June of

 4 2006?

 5           MR. KENT:  The date of this is April.  Did you

 6 mean --

 7           MR. STRUMWASSER:  Yeah.  Thank you for the

 8 correction.

 9      Q.   April of 2006.

10      A.   Everything that's listed on page 8344.

11      Q.   Is there a theme here?  I mean they have a list of

12 projects but what, if you were to describe if somebody asked

13 what does Mr. Aoun's organization do, what's the elevator

14 summary of what these people do?

15      A.   Mr. Aoun?

16      Q.   Aoun?

17      A.   Aoun.

18      Q.   Thank you.

19      A.   Aoun, A-o-u-n, I think.  Jim manages development

20 for QicLink and NICE.

21      Q.   Still to this day?

22      A.   No.

23      Q.   Did he then?

24      A.   Back then, yes.

25      Q.   Who does it now?
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 1      A.   I'm not certain.

 2      Q.   Is there somebody?

 3      A.   I'm not certain.

 4      Q.   Okay.  And on page 344 we have this -- this list.

 5 I'm going to ask you about a couple of them.  The project

 6 number RM6270 that I mentioned just because it is the second

 7 RM, RIMS Patient Responsibility and RIMS Timely Filing Flag.

 8 What is that?

 9      A.   I don't recall what the specifics are behind that

10 project.

11      Q.   Well, a little bit ways further down, RIMS

12 Vouchering and Auto Debit; do you know what that is?

13      A.   Again, I'm -- I'm not positive of the specifics

14 behind that.

15      Q.   Any part of it do you know about today?

16      A.   No.

17      Q.   Third from the bottom, Provider Network Transition

18 to UNET.  What's that?

19      A.   So that probably would have been, um, the project

20 to synchronize the provider networks on our Legacy Systems

21 with the provider network in the UNET world.

22      Q.   The NEB?

23      A.   The NEB, right.  Well, you know the acronyms

24 better than I do.

25           MR. STRUMWASSER:  It's one of the many benefits
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 1 being in this room.

 2           THE COURT:  We've been here since December 7 so --

 3           THE WITNESS:  Okay.

 4 BY MR. STRUMWASSER:

 5      Q.   Yeah.  Let's take a look at the middle of the page

 6 you see Improve TriZetto QicLink Provider File Matching

 7 Capabilities.  Do you recall what the problems were in April

 8 of '06 with, um, TriZetto's with QicLink's provider file

 9 matching capability?

10      A.   I don't have the specific recollection of if

11 whether or not there was anything wrong there.  Based on how

12 this is named, we're always trying to optimize the number of

13 providers that we're able to pick automatically.  And that's

14 on any system.  So that's what this project sounds like.

15      Q.   Do you recall any special problems that you were

16 encountering with, um, matching provider information out of

17 the Legacy Systems in 2006?

18      A.   Can you be more specific by problem?

19      Q.   Well, you, in 2006 you needed to -- strike that.

20 in 2006, PacifiCare was engaged in a program to extract

21 provider information from the Legacy Systems to enter into

22 NDB; right?

23      A.   Right.

24      Q.   And was it encountering problems with doing so?

25      A.   Not that I recall.
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 1           MR. STRUMWASSER:  I would like to have marked as

 2 385 an e-mail with attachments, top date July 26, 2005.

 3           THE COURT:  I will mark it as 385.

 4           MR. STRUMWASSER:  PAC0099776.

 5           THE COURT:  I have an e-mail with the top date of

 6 July 26, 20035.

 7           (Exhibit 385 marked for identification.)

 8           Do you want to take a quick break, ten minutes?

 9           MR. KENT:  Absolutely.

10           THE COURT:  See if you can figure this out.

11               (Recess from 2:55 to 3:17 p.m.)

12           All right.  Go back on the record.

13 BY MR. STRUMWASSER:

14      Q.   Mr. Barbati, have you had a chance to look at 385?

15      A.   Yes, sir.

16      Q.   Primarily, do you recall when, in the summer of

17 2005, the public announcement of United's intention to

18 acquire PacifiCare?

19      A.   Yes.

20      Q.   Did you know about that intention prior to the

21 public announcement?

22      A.   I did not.

23      Q.   Were you asked to do anything related to the

24 transition activities before -- in the period from the

25 announcement to the closing of the deal in December?
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 1      A.   I was interviewed, um, and I can't remember

 2 exactly by whom, but it was, I'm trying to get a feel for

 3 who the staff was and how their structure and that kind of

 4 stuff.

 5      Q.   As best you recall, when was that?

 6      A.   In late 2005.

 7      Q.   Do you recall who interviewed you?

 8      A.   It was Darcy Corbin, C-o-r-b-i-n.

 9           THE COURT:  And did this, um, guy remove the

10 confidential designation?

11           MR. KENT:  Yes.

12           THE COURT:  All right.

13 BY MR. STRUMWASSER:

14      Q.   So you did not have any integration

15 responsibilities in 2005?

16      A.   Not that I remember.

17      Q.   With respect to 385, the exhibit we just

18 distributed, who is Nathan Hunt?

19      A.   I -- I think he was the project manager.

20      Q.   At PacifiCare?

21      A.   Yes.

22      Q.   And this, this e-mail comes out just a few days

23 after the public announcement; right?

24      A.   What was the -- I don't know the exact date of the

25 announcement.
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 1      Q.   Okay.  It was -- it was July?

 2           MS. ROSEN:  It was around mid July.

 3 BY MR. STRUMWASSER:

 4      Q.   It was first half of July no later than July.

 5 Never mind.  You don't recall, you don't recall.

 6                Have you seen this document before?

 7      A.   I'm on the copy so probably.

 8      Q.   Did Mr. Hunt, was he a direct or indirect report

 9 to you?

10      A.   I don't remember.

11      Q.   What does the, do the initials I2N, I2N mean?

12      A.   ILIAD to NICE.

13      Q.   And this was a -- a project that PacifiCare had

14 determined to undertake before the public announcement of

15 the acquisition; right?

16      A.   Correct.

17      Q.   Now, what was the ILIAD system?

18      A.   So that -- that system was used in our desert

19 region.  Um, I -- I don't have a lot of background on it

20 because it was a system that they had acquired in one of

21 their acquisitions.  And we actually had, um, Aquino folks,

22 I believe it was in Colorado, and I think they worked for

23 Exsensor, that actually maintained that system for us.

24      Q.   Exsensor was a PacifiCare subsidiary; is that

25 right?
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 1      A.   Exsensor is the consulting firm.

 2      Q.   Okay.  And it was a consultant to PacifiCare?

 3      A.   Yes.

 4      Q.   The e-mail says "Conducting interviews over the

 5 past three weeks with the following functional areas".  I

 6 just wanted to know what a couple of these are.  What is

 7 BRC?

 8      A.   BRC.  You're asking me.  Could you have started

 9 with IT?  I know that one.  Um, --

10      Q.   You don't recall?  That's fine.  Been a while.

11 PCS?

12      A.   That's something to do with providers.

13      Q.   Okay.  It is not the prescription service that was

14 around at that time?  You don't recall?  Okay.

15      A.   Yeah.  Sorry.

16      Q.   Network Management, would that have been you?

17      A.   No.  I worked -- I work in IT.

18      Q.   MAS?

19      A.   Membership Accounting Services.

20      Q.   And HCE?

21      A.   I don't know that one.

22      Q.   EES?

23      A.   EES, I don't know what it stands for.  But if I

24 recall, that organization handled the electronic

25 transactions, EDI stuff.
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 1      Q.   And SOS, s-o-s.

 2           THE COURT:  Sarbanne Oxley.

 3           THE WITNESS:  It is actually a team in Boston.

 4           THE COURT:  Oh, yeah.

 5           THE WITNESS:  In this case I think you're right,

 6 it was Harvey Johnson.

 7           THE COURT:  Sorry.

 8 BY MR. STRUMWASSER:

 9      Q.   Other than those, do you have any suggestion on

10 SOS?

11      A.   I think Sarbanne Oxley.

12      Q.   Okay.

13           THE COURT:  Cool, that was a wild guess.

14 BY MR. STRUMWASSER:

15      Q.   And then if we look at the attachment, I see that

16 ITN had its own logo at the time.  Do you -- do you have a

17 recollection when this project was started?

18      A.   This is May '02.  Sometime in '04.

19      Q.   Okay.  And because they're migrating it to NICE,

20 is it fair to assume that ILIAD was an HMO system?

21      A.   Pretty sure.  Yeah.

22      Q.   This format, this, the attachment starting on page

23 9777, is that a format that was commonly used in PacifiCare

24 prior to the merger?

25      A.   This format is typically used to manage a risk for
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 1 a project.

 2      Q.   To manage a risk what?

 3      A.   To manage the risk list for a project.  So the

 4 data elements are what -- which we would typically capture.

 5 I don't know if we had a form, per se, that everybody was

 6 using the same form.

 7      Q.   Is this Excel based?

 8      A.   It looks that way.

 9           MR. STRUMWASSER:  As 386, your Honor, a note from

10 Mr. Nakashoji, August 23, '05, PAC0099782.

11           THE COURT:  All right.  That will be marked as

12 Exhibit 386 with a top date of August 23, 2005.

13           (Exhibit 386 marked for identification.)

14           Can I remove the confidential designation?

15           MR. KENT:  May I just have a moment, your Honor?

16           THE COURT:  Certainly.

17           MR. KENT:  It may come off.

18           THE COURT:  Did you see the last page?  Somehow it

19 seems smaller than the rest.  Probably not.  Just because

20 it's standing by itself, but it locks very tiny.

21           MR. KENT:  A simple way to secure the information.

22 No one can read it.

23           THE COURT:  New way, huh?  Try leverage.

24           The big risk is that I risk leaving my glasses

25 somewhere.  I take them off to try and read these things.
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 1           MR. STRUMWASSER:  We could provide you with two of

 2 these if you like.  (indicating magnifying glass).

 3           THE WITNESS:  Thank you.

 4           THE COURT:  You might need it.  Actually, he's

 5 going to ask questions about it.

 6           MR. STRUMWASSER:  Conceivably.

 7           THE COURT:  All right.  Okay.

 8           THE WITNESS:  I put my readers on but --

 9           THE COURT:  Brutal.

10 BY MR. STRUMWASSER:

11      Q.   Mr. Barbati, do you recall seeing this document in

12 2005?

13      A.   I -- I'm struggling to answer because I get a

14 hundred e-mails a day probably at this point.  So my name is

15 on it, I'm sure I opened it and reviewed it to see if I

16 could find if there were any issues or something that

17 typically someone could come to me and say we have a problem

18 and draw my attention to it.

19      Q.   Okay.  And I understand completely.  And do you

20 recall seeing whether this or another iteration of it, do

21 you recall seeing I2N project 90-day plans in substantially

22 this format?

23      A.   I don't recall this format.

24      Q.   Was the I2N project a major undertaking for your

25 unit?
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 1      A.   Yes.

 2      Q.   Did the plan go forward?

 3      A.   Yes.

 4      Q.   So at what -- so was there a point at which ILIAD

 5 disappeared?

 6      A.   So my understanding is ILIAD is still in place but

 7 this project wasn't, this first phase was not to eliminate

 8 ILIAD.  This first phrase was to take the, I think it was

 9 the Medicare business off of ILIAD and put it on NICE so we

10 didn't have to remediate two systems for Medicare part D.

11      Q.   And that happened?

12      A.   That, this -- this is what this project is.  This

13 happened.

14      Q.   And were there any other projects to move

15 significant parts of the ILIAD work to NICE or to other

16 projects?  Other platforms?  Excuse me.

17      A.   Again, the plan, the plan was to rationalize down

18 the systems.  Um, you know, when I left there, ILIAD was

19 still in place.  I don't know if they've -- they have other

20 plans to retire ILIAD.  Um, there was some discussion at the

21 time we did this project to follow it up with another

22 project to transition to ILIAD.

23      Q.   What was that in the transition?

24      A.   Ultimately to add ILIAD to NICE but, oh, I

25 think -- I think it was talked about around this time frame.



4010

 1      Q.   Was there a -- after 2005 was there a project to

 2 transition from NICE to UNET?

 3      A.   Not in the time frame that I was there, no.

 4      Q.   And you're not aware of any such system, any such

 5 --

 6      A.   Platform.

 7      Q.   -- undertaking subsequently?

 8      A.   No.

 9           MR. STRUMWASSER:  Let's do one more.  I think your

10 Honor would probably like us to --

11           THE COURT:  Great.

12           MR. STRUMWASSER:  E-mail, top date January 12,

13 '06, PAC0586381.

14           THE COURT:  All right.  I'll mark it 387 an e-mail

15 with the top date of January 12, '06.

16           (Exhibit 387 marked for identification.)

17           Can I remove the confidential?

18           MR. KENT:  Yes, your Honor.

19           MR. STRUMWASSER:  Okay.

20      Q.   Do you remember this document, Mr. Barbati?

21      A.   Yes.

22      Q.   And you had a meeting with Mr. McMahon,

23 M-c-M-a-h-o-n, and his team in early 2006; right?

24      A.   Yes.

25      Q.   And you're updating him here on developments; is
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 1 that right?

 2      A.   So I'm updating him and it looks like I'm also

 3 asking him some -- for some clarifications.

 4      Q.   Fair enough.

 5                The first sentence of the third paragraph, "I

 6 heard yesterday that the demographic data loads will quite

 7 possibly be effected with manual entry".

 8           What are demographic data loads?

 9      A.   So in this context, it's -- it's taking, um,

10 provider demographic information from one system to another.

11      Q.   From which to which?

12      A.   My recollection is this is between RIMS and -- and

13 NEB.  Um, and I think we -- it went one way for a while.

14 And then once that was done, the plan was to have it go the

15 other way.  Now, I left for that other way happened but, I

16 think, it was both ways.

17      Q.   So in January of '06, the plan was to take data,

18 demographic, provider demographic data from RIMS, put it

19 onto NDB where it would be joined by other data that was

20 already there and then that data would be loaded back to

21 RIMS?

22      A.   Yes.

23      Q.   Now, manual entry is not a good thing, right, as

24 compared to the alternative?

25           MR. KENT:  That's vague.  Argumentative.  No
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 1 foundation.

 2           THE COURT:  Do you have an opinion?

 3           THE WITNESS:  So I'm asking a clarified question

 4 here.

 5 BY MR. STRUMWASSER:

 6      Q.   Sure.

 7      A.   What I heard at the meeting is we want to try to

 8 minimize manual intervention and manual entry on two

 9 different systems so they don't get out of sync, right,

10 because if you have one person updating it here and another

11 person updating it there, it could get out of sync.  So what

12 I was clarifying to Dirk is, you know, and I don't know if

13 the trench holds at this point, but what I was trying to

14 tell Dirk is I think somebody else has a different plan on

15 that.  Can we -- can we get agreement on exactly what --

16 what it is?  I was just giving him a heads up.

17      Q.   Now, that answer suggests, sounded to me like

18 there was a new piece of information here.  I thought we

19 were talking about loading data from RIMS to NDB and I

20 thought I heard you say in that last answer that it involved

21 loading data to both RIMS and NDB.  Am I incorrect in that?

22      A.   No.  No.  What I was saying is if -- if they're

23 undertaking an activity to get a single source of truth,

24 which was going to be NDB, then their intention was to not

25 do data entry in another place besides NDB, I was giving
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 1 Dirk a heads up that so, you know, I'm just trying to keep

 2 on top of things here and Dirk's, you know, doesn't know our

 3 organization very well and I just wanted to make sure that

 4 he knew that this is happening now, right, someone is doing

 5 this now, and we should bring them into the loop and let

 6 them know, you know, what the plan is.

 7      Q.   So I want to be clear here.  During this period

 8 there was an undertaking to move -- to upload provider

 9 demographic data from RIMS to NDB; right?

10      A.   Yes, sir.

11      Q.   And do I understand you correctly that there was

12 simultaneously a process of adding what, new providers to

13 both systems?

14      A.   All right.  So let me read this a little closer.

15 (Witness reading to himself).

16           Okay.  So the question I'm asking here is are we

17 going to do this electronically or are we going to do this

18 manually?

19      Q.   And this is?

20      A.   The load process, taking the information from one

21 place and getting it onto -- into another place.

22      Q.   So you're asking whether you will be loading RIMS

23 data into MDB manually or electronically; is that right?

24      A.   Correct.

25      Q.   Okay.  And there's a reference here to EPDL; do
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 1 you recall what that is?

 2      A.   Um, so provider demographic load is the PDL, um,

 3 enterprise?  Provider demographic load.

 4      Q.   You tell me.

 5      A.   That would be my guess.

 6      Q.   So in the second sentence of this paragraph,

 7 you're asking Mr. McMahon to confirm that there will be a

 8 manual load from RIMS to ND -- NDB; right?

 9      A.   I'm sorry.  So --

10      Q.   The second sentence says, "Could you please

11 validate this?"  And I want to make sure I understand your

12 testimony.  This is what was said in the first paragraph

13 which was that demographic data loads will be from RIMS to

14 NDB will be done manually.

15      A.   Well, quite possibly be effective, effected there.

16 I don't know if I used it right with an E or an A but so as

17 the process is going to be done manually.

18      Q.   So effected as in completed?  That would be the E

19 one?

20      A.   Um, done.  Yeah, I guess completed.

21      Q.   In the same sentence in which I effected my trip

22 to the airport by taking a taxi, that is the way I did it?

23      A.   Yes.

24      Q.   Okay.  Good.

25      A.   Yes.
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 1      Q.   Okay.  So we're now down to the third sentence 2 "Currently someone from my team is working with Fred Schulz, 3 S-c-h-u-l-z, (United) on analyzing EPDL to provide the 4 details electronically".  What details are you referring to 5 here? 6      A.   Well, it would be demographic data loads.  So 7 demographic data for providers. 8      Q.   So taking these three paragraphs together, am I 9 getting it here when I -- I read this to say that right now10 they're planning to do the RIMS to NDB demographic transfer11 manually.  You're asking to have that confirmed.  And you're12 telling him right now somebody from your shop and somebody13 at the United operation is analyzing doing it14 electronically?15      A.   Correct.16      Q.   Okay.  Do you know which way it was done17 ultimately?  Well, strike that.  Do you know whether it was18 done ultimately?19      A.   Um, to my recollection, the one way was done.20 From RIMS to NDB.21      Q.   And was it done electronically or manually?22      A.   Electronically.23      Q.   Okay.  Paragraph number three, "I heard a couple24 of times yesterday about your playbook for this project".25 Do you know what this playbook --  do you know now what the
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 1 playbook was? 2      A.   No, I don't. 3      Q.   Did you ever get a copy? 4      A.   I don't remember getting it. 5      Q.   Now, in paragraph number five, "Our sister 6 company, AMS in Green Bay, has already performed many of 7 these tasks".  Which tasks are we talking about? 8      A.   Um, electronic claims driving, repricing and 9 editing functions.10      Q.   So it's not the demographic transfer?11      A.   I don't recall.  I mean -- I mean that I don't --12           MR. STRUMWASSER:  This is a good place, your13 Honor.14           THE COURT:  All right.  I want, starting back at15 nine o'clock tomorrow morning?16           MR. KENT:  That will be fine.17           THE COURT:  All right.18           MR. STRUMWASSER:  Thank you, your Honor.19           THE COURT:  Thank you.20 (Whereupon, at 3:50 p.m. the proceedings are continued to21 Thursday, February 18, 2010 at 9:00 a.m.)22232425
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 1 OAKLAND, CALIFORNIA; THURSDAY, FEBRUARY 18, 2010, 9:02 A.M.

 2 DEPARTMENT A; ELIHU HARRIS STATE BUILDING; 1515 CLAY STREET;

 3 RUTH S. ASTLE, ADMINISTRATIVE LAW JUDGE

 4                            -oOo-

 5                 (Off-the-record discussion.)

 6           THE COURT:  This is on the record.  This is before

 7 the insurance commissioner of State of California, in the

 8 matter of PacifiCare Life and Health Insurance Company.

 9 This is OAH case number 2009061295, agency number UPA

10 200700004.

11           Today's date is February 18, 2010.

12           Counsel are present.  Respondent is present in the

13 person of Ms. Monk and Mr. Strumwasser says he has something

14 he wants to take up.

15           MR. STRUMWASSER:  Yes, your Honor.

16           We would like to ask that PacifiCare be ordered to

17 produce a document or documents that were identified by

18 Mr. Bugiel during the -- during his examination.  He

19 testified that with respect to the overpayment recovery

20 issue that when -- that at some point he consulted risk

21 records of Dr. Mazer, one or more records.  And we would

22 like to have those records produced.

23           MR. GEE:  RIMS records.

24           MR. STRUMWASSER:  RIMS records.  Yes.

25           THE COURT:  RIMS records.
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 1           MR. STRUMWASSER:  I think it is going to be a

 2 screen shot of whatever he saw.

 3           THE COURT:  Mr. Kent.

 4           MR. KENT:  I fortunately or unfortunately was not

 5 here that day.  I've seen e-mail traffic secondhand.  I have

 6 not seen the document.  I understand one of the issues was

 7 that it was never requested in discovery but --

 8           THE COURT:  I don't care.

 9           MR. KENT:  -- I'll get ahold of the documents and

10 if we have an issue of it, we'll bring it up with the court;

11 if not, we'll produce it.

12           MR. STRUMWASSER:  Just so it's clear, I have a

13 record cite, which, unfortunately, was taken off of the

14 draft so I don't have the, um --

15           THE COURT:  Okay.

16           MR. STRUMWASSER:  -- the page number.  But the,

17 the text is, and with respect to Dr. Mazer, we identified

18 that Dr. Mazer had called PacifiCare to alert them that a

19 particular claim had been overpaid and the documentation.

20           THE COURT:  Right.

21           MR. STRUMWASSER:  And the documentation also

22 indicated that an initial letter was sent to Dr. Mazer

23 requesting reimbursement.  And I asked him what that was and

24 he said that there was commentary in the RIMS system.  That

25 is exactly what we're looking for.
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 1           THE COURT:  That seems fine.  If you can find it

 2 and produce it, let me know.  If not, let me know what the

 3 problem is.

 4           MR. STRUMWASSER:  Thank you, your Honor.

 5           THE COURT:  Okay.  Mr. Barbati.

 6                       NICOLA BARBATI,

 7 resumed the stand and testified further as follows:

 8           THE WITNESS:  Yes, ma'am.

 9           THE COURT:  You're still under oath.

10           If you would just take the stand and state your

11 name for the record.

12           You better have your cheaters with you.

13           THE WITNESS:  I do.

14           THE COURT:  And I'll be happy to loan you mine

15 again.

16           THE WITNESS:  That would be helpful.  Thank you.

17           Nicola Barbati.

18           MR. STRUMWASSER:  Your Honor, I am told that

19 the -- that the magnifying glasses that were there needed

20 more than the polishing to which we had facilities.  And so

21 we will provide -- we will upgrade that capability later.

22           THE WITNESS:  I don't think polishing is going to

23 do it.

24           MS. ROSEN:  I think we need an integration plan.

25           THE COURT:  I know we don't need IT for that.  Not
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 1 for this.

 2           THE WITNESS:  Halleluiah.

 3           THE COURT:  Yeah.  For the magnifying glass,

 4 right.

 5           All right.  Go ahead.

 6           MR. STRUMWASSER:  Thank you, your Honor.

 7                 DIRECT EXAMINATION (RESUMED)

 8      Q.   Good morning, Mr. Barbati.

 9      A.   Good morning, sir.

10      Q.   Um, we're going to start with a document.  I

11 should at least start the day knowing what my number is, but

12 I don't.

13           THE COURT:  It is 288.  Correct?  Correct?  388.

14           MR. STRUMWASSER:  So for 388, your Honor, we ask

15 to have marked a weekly project status dated, well, let's

16 don't talk about the date, right now, PAC 0804951.

17           THE COURT:  Well, it is the top date is

18 February 19 to 25, 2005.

19           MR. STRUMWASSER:  I don't think you're going to

20 hold on to that date.

21           THE COURT:  Well, it identifies the document;

22 correct, so --

23           (Exhibit 388 marked for identification.)

24           May I remove the confidential designation on this?

25           MR. KENT:  Yes.
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 1           THE COURT:  All right.

 2           All right.

 3           Go ahead.

 4           MR. STRUMWASSER:  If you could audibly tell me,

 5 then my drifting away will be brought back quickly.

 6           THE WITNESS:  Okay.

 7           THE COURT:  Are you ready?

 8           THE WITNESS:  Yes, ma'am.

 9           THE COURT:  All right.  Go ahead.

10 BY MR. STRUMWASSER:

11      Q.   Mr. Barbati, first of all, the date at the top,

12 this was not a document that was generated February of 2005;

13 right?

14      A.   No, it was not.

15      Q.   So we have a date at the very bottom left of the,

16 um, dearly departed confidential stamp that indicates it was

17 February 25, '06; right?

18      A.   Yes, sir.

19      Q.   Um, and am I correct this is a -- well, first of

20 all, I should ask you, have you seen this document before?

21      A.   I have.

22      Q.   And what is it?

23      A.   It's a project status report for projects 9264 and

24 9267.  Um, it's two different numbers because -- because

25 there's two different projects.  The first, and I don't know
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 1 which number goes with which, but, um, one of the projects

 2 is in regards to sending provider information from RIMS to

 3 UNET, which was the first phase of that project.  And then

 4 the second phase of that project was to send information

 5 from UNET back to QicLink.

 6      Q.   Um, the term phrase -- phase rather, is a problem

 7 here because, am I correct, the first project has two phases

 8 in it, what you call the second phase is actually the second

 9 project, the number two, or am I missing something?

10      A.   No, the first project.  And, again, I don't know

11 which numbers go with which project, but there's two

12 distinct projects.  The first project has two phases.

13      Q.   Okay.  And then the second project is --

14      A.   The second project is around -- the second project

15 is around using United tools to do claims editing and

16 repricing for the three claims platforms that PacifiCare has

17 or had.

18      Q.   So the first project is Provider Network

19 Transition to UNET and the second project is Claims

20 Editing/Repricing in UNET?

21      A.   Yes, sir.

22      Q.   Okay.  Did you have any hand in writing this

23 document?

24      A.   Um, I did not.  Um, it's -- typically, I get

25 status reports on all of my projects in flight on a weekly
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 1 basis which is, for the most part, internal to IT.  And then

 2 I may, you know, depending on the project, I may forward

 3 along to my peers on the business side who are looking to

 4 see where things are going.

 5      Q.   And this was a regular weekly report?

 6      A.   Yes.  This says weekly project status so, yeah, I

 7 would have -- should have been getting these weekly.

 8      Q.   Do you know when these first started getting

 9 generated?

10      A.   I'm not positive of the exact date.  If I look at

11 the program schedule that they have in the back here, um,

12 the start date for the business requirements document was

13 1/27/06.  So around that time.  Maybe a week before that.

14      Q.   That's an early step in the process?

15      A.   Business requirements document.

16      Q.   Yeah.

17      A.   Yes, sir.

18      Q.   And did Mr., um, Aoun, he reported to you, right,

19 at this time?

20      A.   Yes, sir.

21      Q.   And was -- did Min Lee report to him, M-i-n space

22 L-e-e?

23      A.   I'm not positive.

24      Q.   Okay.  Now, in a table -- well, before we get to

25 the table.  Is this a -- this project number one, the
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 1 provider network transition, is this the -- referring to the

 2 transferring of provider demographic data from RIMS to NDB?

 3      A.   So phase One.  PPO.  So this would have been

 4 sending provider data from RIMS to NDB.

 5      Q.   And it was just California; is that correct?

 6      A.   That's what the status report says, yes.

 7      Q.   Okay.

 8      A.   I don't have a recollection of how we limited it

 9 but this says California so --

10      Q.   And because it says "one-time PPO Full file

11 provider load" is it your understanding that the -- the

12 providers whose demographics are being transferred were the

13 existing PacifiCare Provider Network people?

14      A.   So it would have been the data that they had in

15 RIMS at the time for California-contracted providers.

16      Q.   Okay.

17           What steps were necessary to -- to accomplish

18 that?

19      A.   Um, to create the feed?

20      Q.   Yes.  Well, to execute the feed?

21      A.   Um, well, typically, in this type of project, um,

22 we would gather business requirements, which help you to

23 understand, you know, what is -- what is the information --

24 well, what are you trying to accomplish at a high level.

25 What are the objectives?  Um, and then, um, you know, for a
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 1 file feed, what set of data do you -- are you looking to

 2 send?  Are you going to limit it in a certain way?

 3           And then that would be -- that would be followed

 4 by, um, system requirements, which are more technical stuff

 5 where, you know, you go through an exercise of mapping

 6 information between one system and another.

 7           Um, that's -- that's followed by, um, what we call

 8 the build, which is the actual programming.

 9           Um, then we have testing.  And in this -- in this

10 particular project there was, um, one, two, three different

11 levels of testing.

12           And then you put the codes, you know, the project

13 program in place and you run it.

14           And it's not mentioned here, um, which we

15 typically do, it's, you know, it's called post-it limitation

16 where you go through and, you know, a business goes in and

17 does a bunch of stuff and make sure that, you know, based on

18 their requirements, they have the opportunity to go forward.

19      Q.   And am I reading the first page of this to say --

20 correctly to say that the -- that entire process was

21 supposed to be completed by April 1, 2006?

22      A.   By April 1.  Yes.

23      Q.   And that's 2006; right?

24      A.   Yeah.

25      Q.   There's a -- and in the second bullet described in
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 1 Phase II, there is a reference to EPDL.  Did you have a

 2 chance to give further thought as to what the EPDL stands

 3 for?

 4      A.   I'm sorry.  I would have to think enterprise.

 5      Q.   Then there's this table here at the bottom or the

 6 center of the first page.  And the first bullet under Phase

 7 I, that is to say the only bullet on Phase I, of the first

 8 row, says "Post-implementation support in progress".  Does

 9 that indicate that implementation had already taken place?

10           MR. KENT:  I'm sorry.  Where are you?

11           MR. STRUMWASSER:  The table.

12      Q.   Do you see the table?  "Provider Network

13 Transition to UNET".  To the right, "Phase I", first bullet?

14           MR. KENT:  Thank you.

15           THE WITNESS:  So this is dated week ending

16 February 25.  And the implementation date on the last page

17 is February 6.  So it would have been past the initial

18 limitation.  So post -- yeah, that would be accurate.

19 BY MR. STRUMWASSER:

20      Q.   So is it -- is it your recollection that, in fact,

21 the Phase I transition -- excuse me -- Phase I load provider

22 data from RIMS to UNET took place by April 1, 2005 -- 2006?

23 Excuse me.

24           MR. KENT:  Misstates the prior testimony.

25           THE COURT:  Overruled.
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 1           If you understand the question.

 2           THE WITNESS:  Could you give me a sec?  Let me go

 3 through --

 4           MR. STRUMWASSER:  Please.

 5           THE WITNESS:  -- what other steps they have here.

 6           So based on the activities plan for the upcoming

 7 week, there was some post-implementation activities that

 8 were still occurring.  And this would be post feed.  So, um,

 9 I wouldn't say that Phase I was completed yet.  I would say

10 that they're still working on stuff.

11      Q    (By Mr. Strumwasser) But you would say that the

12 feed had taken place?

13      A.   Um, yes.

14      Q.   Let's look at the third page for a sec.  The

15 fourth page, excuse me, um, ending in 4954.  That's the

16 program schedule, right?

17      A.   Yes.

18      Q.   And so let's talk about the headings just to get

19 us right for this table.

20      A.   Okay.

21      Q.   BRD is Business Requirements Documentation?

22      A.   Yes.

23      Q.   FRS?

24      A.   Functional Requirements Specifications.

25      Q.   And in case of Phase I, you don't have any of
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 1 those; right?

 2      A.   Um, if it was a file feed, you wouldn't have that

 3 that quickly where functional specs are, people are called

 4 different things, are called different things, different

 5 letters, but, um, if it says an A, then for a file feed, it

 6 would probably wasn't required to create functional

 7 specifications.

 8      Q.   And you did not do conceptual technical design for

 9 Phase A; did you?

10      A.   Um, well, it says here it was not applicable.

11      Q.   So from January 30 to February 6, 2006 you were

12 writing code and testing that code, is that right?  Code and

13 Unit test?

14      A.   That's what it says.

15      Q.   And system testing, what is system testing apart

16 from code testing?

17      A.   Um, so typically code testing is done at the

18 programmer level.  So, you know, they get specifications on

19 building something, right, and then they go through, they go

20 through an exercise of, you know, pressing a button, make

21 sure that it runs, in this case spitting a file out, right.

22 And when they hand it over to the system tested, the people

23 that are going to do more in-depth testing have something to

24 work with.

25      Q.   And so for system testing we have allowed one day?
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 1      A.   So system testing here it said one day, yes.

 2      Q.   And then there's something called integration

 3 testing.  What's that?

 4      A.   So integration testing is if -- if -- if the

 5 program that you're looking to put in place is something

 6 that sits between different systems or different processes.

 7 What you -- what you do is you test it from front to back.

 8 Right?  But this, a file feed is traditionally a very stand

 9 alone thing so there would be, you know, no effect on

10 anything else.

11      Q.   Well, isn't this sort of classically a function

12 that stands between two systems?

13      A.   Um, not on this status report, right.  On this --

14 on this status report, as the -- as the team that's sending

15 the data out, you know, we need to continue to work with the

16 receiver to make sure, you know, they're getting, and

17 there's any changes they want.  They want some additional

18 functionality added to it.  Um, but the, you know, the --

19 it's not truly integration testing because they're not --

20 it's not -- it's hard for me to explain this.

21      Q.   Just think how hard it is for us to understand it.

22      A.   Yeah.

23           So, um, you're right in the sense that it's --

24 that it's a feed sitting between two systems.  Um, but if

25 this had been a feed that we were sending to a pharmacy
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 1 administrator, we -- we don't really view that as systems

 2 within our domain that we're supporting that we need to test

 3 from end-to-end.  So -- so the expectation is that that

 4 receiver would then take the file and do their own testing

 5 to make sure that things were in the right place and they

 6 were getting what they needed, and then we would work

 7 together to, you know, make any additional changes.

 8           If you're doing integration testing, you typically

 9 own all those systems.  And you have within your realm of

10 possibility on what, you know, what goes from step A to step

11 B to step C.  And you kind of own all that and you make sure

12 that in all the systems that you have and that you feel are

13 affected, you go in and make sure that it goes from place to

14 place and it doesn't, you know, it has the desired effect.

15 You haven't broken anything.

16      Q.   I appreciate that.  And that's very helpful.  But

17 in this case, Mr. Barbati, didn't you own all the systems,

18 both RIMS and UNET and the transition between them?

19      A.   No, I did not.  I just -- I -- I was responsible

20 for RIMS.

21      Q.   So was there anybody who, at this time in February

22 of 2006, owned both RIMS and UNET?

23      A.   Not both.  Not -- not that I remember.

24      Q.   And after this transition, the various data

25 elements that have been moved, are supposed to function in
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 1 both RIMS and UNET; right?

 2      A.   I don't -- I don't know what you mean by that.

 3      Q.   Well, it's not like RIMS is going to give its data

 4 over to UNET and then we turn off RIMS never to turn it back

 5 on.

 6      A.   No.  No.

 7           MR. KENT:  Objection.  Vague.  It is

 8 argumentative.

 9           THE COURT:  Did you understand?

10           THE WITNESS:  Yeah.  In this case we would, we did

11 not turn RIMS off.

12 BY MR. STRUMWASSER:

13      Q.   Right.  And, in fact, didn't RIMS, the plan in

14 February of 2006 was that RIMS would use the data from NDB;

15 wasn't it?

16      A.   So Phase II of this project states that the

17 provider information would be coming back to QicLink from

18 UHF from NDB.

19      Q.   Right.  So there was a continuing ongoing need for

20 RIMS to use the data that was going to sent to NDB; right?

21           MR. KENT:  Vague.

22           THE COURT:  Well, do you understand?

23           THE WITNESS:  I'm not sure.

24           THE COURT:  All right.  You have to rephrase.

25
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 1 BY MR. STRUMWASSER:

 2      Q.   Okay.

 3           After this -- after Phase I was completed, RIMS

 4 would be getting information from NDB; would it not?

 5      A.   Yes.

 6      Q.   Okay.  The last item on -- and then so the -- just

 7 to be clear here then, implementation which start -- oh, I'm

 8 sorry.  Let me start over.

 9                We're now on the next column, which is UAT.

10 And that's User Acceptance Testing?

11      A.   Yes, sir.

12      Q.   And so that was going to take a day; right?

13      A.   Yes.

14      Q.   Who were the users for this purpose?

15      A.   I'm not sure.

16      Q.   And then implementation started late that day, I

17 guess, and went for a year and a day; right?

18      A.   I think that's the wrong date.

19      Q.   You think it's 2/7/06?

20      A.   Yes, sir.

21      Q.   Okay.

22           Now, the last row of the table on 4954 refers to

23 Claims Editing/Repricing in UNET".  That's Phase II?

24      A.   No, that's a different project.

25      Q.   Well, that, yeah, that's the second project;
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 1 right?

 2      A.   Right.

 3      Q.   Okay.  So now let's go back to the front, the

 4 front of this, the first page of this Exhibit 388.

 5      A.   Sorry.  The first page?

 6      Q.   Yeah.  Please.  And so Phase II is developing

 7 supporting requirements and design analysis for sending the

 8 data back from NDB to RIMS, is that right, to QicLink?

 9      A.   Yes.

10      Q.   Okay.  And so we understand from the table below

11 that there's a business development requirements document

12 that is scheduled for a couple weeks later and a proposed

13 document for project approach/timeline was in progress and

14 was expected like the next day or two; right?

15           MR. KENT:  That's vague.

16           THE COURT:  Well, do you understand?  I mean --

17           MR. KENT:  It's also compound.  He's asking him

18 about two different things.

19           THE COURT:  Sustained.

20 BY MR. STRUMWASSER:

21      Q.   So we know that as of February 25, Phase II work

22 consisted in part of developing a business requirements

23 document; right?

24      A.   Yes, sir.

25      Q.   And that was going to be done like three days
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 1 later; right?

 2           I'm sorry, Mr. Roy.  I didn't mean that to be a

 3 hard question.  I didn't mean any of it to be a hard

 4 question.  But this is a document that was written on

 5 February 25; right?

 6      A.   Yes.

 7      Q.   And the business requirements document development

 8 is in progress scheduled for February 28 completion; right?

 9      A.   I see.  Yes.

10      Q.   Okay.

11           THE COURT:  I take a bet that the twenty-fifth is

12 a Friday and the twenty-eighth was a Monday.

13           MR. STRUMWASSER:  I wouldn't bet against you.

14           THE COURT:  Okay.

15           THE WITNESS:  I wouldn't either.

16 BY MR. STRUMWASSER:

17      Q.   Um, all right.  And then in the second project,

18 the editing and repricing at UNET?

19      A.   Yes.

20      Q.   You're expecting the business developments

21 document, business requirements document in a couple of

22 weeks, right?  Probably three weeks?

23      A.   Yes.

24      Q.   And there's a proposal document being prepared.

25 Do you recall by whom?
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 1      A.   I would be guessing but Jim Aoun.

 2      Q.   Okay.  I don't want you to guess.  But if, in

 3 fact, in the ordinary course Mr. Aoun would be the guy to do

 4 it, then that's helpful information.  Is he the guy who

 5 would normally be doing that?

 6      A.   He would be the guy providing me the status

 7 report.

 8      Q.   And this -- this, um, proposal document would lay

 9 out a -- an approach in timelines; right?

10      A.   Yes.

11      Q.   And it was -- it was expected to be ready -- well,

12 now, I'm not -- I'm not sure your Honor was right.

13           THE COURT:  I agree.  Now, I have to go get my

14 perpetual calendar out.

15           Do you want this?

16           MR. STRUMWASSER:  I don't think we can see it from

17 there.

18           THE COURT:  It's in another room.

19      Q    (By Mr. Strumwasser) So I'm curious.  Is it

20 ordinarily the case that you would be writing the project

21 approach and timeline before receiving the business

22 requirements document?

23      A.   It is typically, you know, not, um, ordinary, but,

24 you know, many projects we -- getting business requirements

25 documents sometimes can be quite a long period of time.  We
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 1 got to get the right, you know, we got to get our right

 2 business partners together and all that, so, you know, we

 3 may kind of get a head start on it and start to meet with

 4 them and start to get some information from them.

 5      Q.   Who would have been the doing the business

 6 requirements document for that?

 7      A.   Someone on Jim's team.

 8      Q.   Okay.  So that's not coming from somebody in the

 9 claims organization.  That's coming from somebody in your

10 organization, the business requirements document?

11      A.   The authoring and documenting of the requirements

12 is done by technology.

13      Q.   And --

14      A.   Depending on the project, we may work with someone

15 in claims, someone in membership, accounting.  Depending on

16 the project.

17      Q.   Now, on page two of this document, 4952, we have

18 some detail on Phase I and Phase II up at the top; right?

19      A.   Yes.

20      Q.   And the second bullet under Phase I says

21 "Continued work -- Continued working with United to set up

22 the FTP processes and automate the daily extract job run".

23 FFP is file transport protocol?

24      A.   Yes, sir.

25      Q.   And what's being extracted here?
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 1      A.   What's being extracted is provider information

 2 from RIMS.

 3      Q.   And post-implementation support, third bullet,

 4 involves developing a new on-line program; right?

 5      A.   Yes.

 6      Q.   Required for extracting data from RIMS?

 7      A.   Yes.

 8      Q.   Is that for the extraction on an ongoing basis

 9 after the one time big feed?

10      A.   Based on the contents I see here, we've already

11 sent a file, the first file.  And there, I guess,

12 continuing -- continuing here to refine the process.

13      Q.   What then would be being extracted here?

14      A.   I mean I would be speculating, but I don't think

15 they were extracting anything different.  I think they're

16 just limiting the amount of data that they're sending,

17 not -- the data inside the file is the same, I guess.  I'll

18 try to explain this.  But, you know, they may say, well, you

19 know, we only want to send, um, it says here specified

20 criteria tax ID so we run an extract and maybe we'll only

21 want to send a specific tax ID or a specific specialty or

22 there may be some other parameters that they're going to put

23 in there so -- so subsequent runs can be done and they can

24 limit the data that they're sending over.

25      Q.   From RIMS to NDB.  That's how you read this?
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 1      A.   Yes, sir.

 2      Q.   Okay.  But whatever data is in RIMS would have

 3 already been sent to NDB; right?

 4           MR. KENT:  Calls for speculation.

 5           THE COURT:  If you know.

 6           THE WITNESS:  I -- I don't know what was in NDB

 7 and what wasn't in NDB.

 8      Q    (By Mr. Strumwasser) Well, if, in fact, the first

 9 feed took place, then would not all of the data have gone

10 over there?  Or do you think they only sent selected data

11 from RIMS to NDB?

12           MR. KENT:  Calls for speculation.  Vague.

13           THE COURT:  If you know.

14           THE WITNESS:  I think they sent data over there.

15 Whether or not they took it and put it in NDB, I don't know

16 that for a fact.

17      Q    (By Mr. Strumwasser) They sent it to UNET; is that

18 what you --

19      A.   So they took the file, the data from RIMS, and

20 sent it to an organization of United that was managing NDB.

21 What that organization did with the data, whether or not

22 they loaded it, I'm not certain that's what they did with

23 it.

24      Q.   Okay.  And so I was assuming when we talked feed

25 that we were talking about an electronic connection.  You're
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 1 sounding like maybe it was a CD or something or a hard disc

 2 that was sent over?

 3      A.   So I think we're talking about two different

 4 things.  I'm not talking about how the data got over there.

 5 What I'm talking about what they did with the data when they

 6 got it.

 7      Q.   I understand that.  Now, what do you -- how did

 8 the data get from NDB to the UNET people; do you know?

 9      A.   Well, if we're in the process of setting up an FTB

10 process and automating the daily file, then it's a file that

11 gets pulled out and electronically sent.

12      Q.   I -- you referred to a daily files.  Do you see,

13 what tells you this is about a daily file?

14      A.   The second bullet.

15      Q.   Okay.  Oh, the second bullet, right.  But the new

16 program that -- oh, I see, because in the second bullet

17 they're still working to set up the FTP process and automate

18 a daily prospective extraction; right?

19      A.   I don't know what you mean by "prospective".

20      Q.   After the first feed.

21      A.   Yes.

22      Q.   Okay.  So you'd have -- you really don't know

23 whether the data from RIMS had gotten into NDB by the time

24 of this document?

25      A.   I -- I'm not -- sorry.  I don't know how to answer
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 1 that.  I can't recall what I knew at the time of this

 2 document.  I mean whether or not they took the data and

 3 loaded it into NDB, I don't remember if that's what they

 4 did.

 5      Q.   Okay.  Let's just -- let me clarify when I -- that

 6 question was really whether you know today whether, by the

 7 time of this, at the time of this document, anything had

 8 been loaded into NDB?  And -- and if you don't, that's fine.

 9 It's been a long time.  I know that.

10      A.   Yeah.

11      Q.   That's fine.

12      A.   I think I -- so -- so I can tell you today, I

13 don't know if they took that first file and loaded it into

14 NDB or if they analyzed it or if they printed it or if they

15 put it on a report.  I don't -- I don't know what they did

16 with it.

17      Q.   Under the Claims Editing/Repricing in UNET, the

18 second bullet "Completed NSF field mapping exercise".  What

19 is NSF?

20      A.   Another acronym.  Um, it's national -- it's a --

21 it's one of -- one of the standards that's used for swapping

22 claims information from one organization to another.

23      Q.   Okay.  Let's look at the third page, 4953.

24           Do I read this page correctly to say that as of

25 February 25, 2006 your team had identified no critical risks
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 1 for these two projects?

 2      A.   That's -- that's based on the document, that would

 3 be an accurate statement.

 4      Q.   And it's your reading that the team had also

 5 identified no critical issues with respect to these two

 6 projects?

 7      A.   Yes.

 8      Q.   Briefly, on page 4954 at the bottom above the word

 9 CONFIDENTIAL on the left side "*Key:  Choose from On

10 Target", it looks to me like space, for High Risk,

11 (Integration Weekly status)" and the date.  Do you know what

12 that says?

13      A.   The -- the -- between the commas?

14      Q.   Well, I mean that -- that whole first line.  Or if

15 it should be read together with the next line, that's fine,

16 too.

17           THE COURT:  You think that it was probably a

18 different color, is that what happened --

19           THE WITNESS:  Yes.

20           THE COURT:  -- when it says "at risk".

21           THE WITNESS:  I think what that's, and I don't see

22 the key here, but the -- the shading may be based on that

23 shading, typically, will have different colors that we'll

24 put in there and the key will tell you what the shading is.

25           THE COURT:  And I think it says at risk.  Does
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 1 that sound right to you?

 2           THE WITNESS:  Yeah.  That would sound right.  All

 3 possible risks or --

 4           THE COURT:  Yeah.  But if you look on that page,

 5 it looks like it says at risk.  I don't know if you're --

 6 see that?

 7           MR. STRUMWASSER:  Oh, yeah.  Give someone a

 8 magnifying glass right away they're a detective.

 9           THE COURT:  I'm doing without the glass.  I'm

10 pretty sure it says at risk.  So it says On Target at risk

11 or high risk" and there is some kind of color coding that

12 went along with this.

13           MS. ROSEN:  That's a good catch.

14 BY MR. STRUMWASSER:

15      Q.   I would like to have marked as 389, your Honor, an

16 e-mail chain, um, PAC 0454139, with a top e-mail from Ms.

17 McFann, December 22, '05.

18           THE COURT:  All right.  That will be marked as

19 Exhibit 389.

20           (Exhibit 389 marked for identification.)

21           MR. KENT:  Thank you.

22 BY MR. STRUMWASSER:

23      Q.   Did you want to mark that?  That number 388 there

24 to help yourself?

25      A.   Oh, to make it, call it 388.
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 1      Q.   And this one is now 389.

 2      A.   So I'm sorry.  Does it start from the back and you

 3 go forward or --

 4           THE COURT:  Yes, usually that is how they do it.

 5 BY MR. STRUMWASSER:

 6      Q.   Do you recall seeing this document, Mr. Barbati?

 7      A.   Um, it doesn't look familiar.

 8      Q.   Okay.  December 22, '05, that's right after the

 9 acquisition closed; right?

10      A.   Yes.

11      Q.   And as I read this e-mail, I would like you to

12 tell me if I'm reading it correctly.  You were part of a

13 team that was supposed to determine the fastest way to load

14 providers in CA, it's a, I get that from a -- the fourth --

15 the fifth asterisk from the bottom.

16      A.   Yes.

17      Q.   Okay.  Does this look to you like the beginning of

18 the process we were talking about a moment ago with respect

19 to 388, the loading the data from RIMS to NDB?

20      A.   Yes.  So this looks like, um, I don't recall if I

21 attended that meeting or not, but this is -- is the start of

22 gathering the business requirements.

23           And I'm not sure if it was Scott Cutlip but

24 maybe -- I'm not sure who Scott Cutlip is but maybe he was

25 the client, right, so we're meeting with the client to get
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 1 the requirement.

 2      Q.   C-u-t-l-i-p?

 3      A.   Yes.

 4      Q.   Two paragraphs above that, "Tight coordination

 5 will be required between Matt and that would be presumably

 6 is Matt here?  Yeah.  That's why I'm blocking.  Guisinger;

 7 is that the pronunciation?

 8      A.   I -- I don't know Matt.  Sorry.

 9      Q.   Okay.  G-u-i-s-i-n-g-e-r.

10      A.   Right.

11      Q.   And the contract audit -- excuse me -- "Tight

12 coordination will be required between Matt's loading efforts

13 and the contract audit being conducted by Elena McFann".

14           So you don't remember a Matt who was

15 responsible -- who was going to be made responsible for

16 contract loading?

17           MR. KENT:  Objection.  No foundation.

18           THE COURT:  Well, all right.  Sustained.

19 BY MR. STRUMWASSER:

20      Q.   Do you recall whether -- do you know of a Matt who

21 was going to be responsible for loading efforts for

22 loading -- for loading the contracts?

23      A.   Does he -- does he work for PacifiCare or for --

24           THE COURT:  I mean obviously the answer's no.

25 Let's move on, please.
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 1 BY MR. STRUMWASSER:

 2      Q.   Do you know Kerri, K-e-r-r-i, Balbone?

 3      A.   That name sounds familiar.

 4      Q.   Do you know whether she was involved in, um, the

 5 contract load project?

 6      A.   I don't know that.

 7      Q.   Do you know whether a process was set up to

 8 mitigate the risk of loading nonassignable contracts?

 9      A.   I did not know that.

10           MR. STRUMWASSER:  390.  A Weekly Project Status

11 report, PAC 01563934, your Honor.

12           THE COURT:  All right.  I'm going to mark that as

13 Exhibit 390.

14           (Exhibit 390 marked for identification.)

15           May I remove the confidential status on this?

16           MR. KENT:  Yes, your Honor.

17           THE COURT:  And this is March.  I'm going to

18 designate it as March 4, '05; is that also incorrect?

19           MR. STRUMWASSER:  Yes, your Honor.  There is a

20 date at the bottom left of '06.

21           THE COURT:  All right.  I'm going to take a very

22 short break while Mr. Barbati looks at this.

23           THE WITNESS:  Yes, ma'am.

24           THE COURT:  Unless anybody else needs to take a

25 quick break, which is fine with me, too.
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 1               (Recess from 9:55 to 10:05 a.m.)

 2           All right.  We'll go back on the record.  We're at

 3 389 -- 390.

 4           Did you get a chance to look at that one?

 5           THE WITNESS:  Yes, ma'am.

 6           THE COURT:  All right.  Go ahead.

 7 BY MR. STRUMWASSER:

 8      Q.   This is the same report as 388 but two -- but one

 9 week later; is that right?

10      A.   Yes.

11           MR. STRUMWASSER:  And, by the way, your Honor,

12 February 25 was a Saturday.

13           THE COURT:  Ah, I was going to look.

14      Q    (By Mr. Strumwasser) But he was working late.

15           And so, again, the '05 date at the top is --

16 should be '06; right?

17      A.   Yes.

18      Q.   So if we compare these documents, the

19 characterization of Phases I and II appear to me to be the

20 same.  Do they appear to you to be the same?

21      A.   Yes.

22      Q.   And also for item two, the Claims

23 Reporting/Repricing in UNET?

24      A.   Yes.

25      Q.   In the table, the first entry under Phase I, the
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 1 only entry under Phase I, has changed now from

 2 "Post-implementation support and progress" to "Implemented

 3 the online program to support the extract process"; do you

 4 see that?

 5      A.   Yes.

 6      Q.   And under the "Claims Editing/Repricing in UNET",

 7 the second bullet has changed; correct?

 8      A.   Yes.

 9      Q.   So the document that was promised for 2/27 and

10 Exhibit 388 has now been completed in Exhibit 390; right?

11      A.   Yes.

12      Q.   And the second sentence in the bullet on 390 says

13 "Received the direction from United to move forward with the

14 phased approach for NICE and ILIAD"; do you see that?

15      A.   Yes.

16      Q.   Do you recall what the phased approach for NICE

17 and ILIAD was?

18      A.   No, I'm sorry.

19      Q.   Do you have any sense of what that direction from

20 United was?

21      A.   No.

22      Q.   Let's look at page two, 6935.

23                So under Phase I, there are three bullets

24 with a third having two sub bullets; do you see that?

25      A.   I'm sorry.  I'm looking at these side by side.
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 1           MR. KENT:  I think the witness is still trying to

 2 compare the two documents.

 3 BY MR. STRUMWASSER:

 4      Q.   Yeah, I think we're -- I'm not asking you to

 5 compare the two at this point.  We're just on 390.

 6      A.   Which is the project status ending March 1 --

 7 march 4, 2006.

 8      Q.   Right.

 9      A.   Okay.

10      Q.   The second page.

11      A.   Yes.

12      Q.   I'm just trying to get -- well, what we find here

13 is that the online program has now been implemented for the

14 extract process; do you see that?

15      A.   Yes, sir.

16      Q.   And "Loaded MPIN from United to QicLink".  What's

17 MPIN?

18      A.   I'm not sure.

19      Q.   But whatever it is, it moved from United to

20 QicLink; right?

21      A.   Yes.  Based on what I see here, yes.

22      Q.   And then under Phase II, we have status calls and

23 now I see AMS teams added.  Is that the Green Bay operation?

24      A.   Yes.

25      Q.   Under the Claims Editing/Repricing in UNET diamond
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 1 we have the first bullet, "Continued working on NICE/ILIAD

 2 HCFA Business Requirements Document".  What's HCFA?

 3      A.   Um, HCFA is, um -- HCFA typically are professional

 4 claims.

 5      Q.   Professional as in provider?

 6      A.   Yes.

 7      Q.   So they're providers but not facilities; is

 8 that --

 9      A.   That's typically how we call professional claims

10 we call them.

11      Q.   Towards the bottom of the page, you see a bullet

12 that says "Hold two technical walkthru meetings with United

13 for TriZetto and HNS"?

14      A.   Yes.  I see that.

15      Q.   Okay.  Um, I'm trying to remember.  I don't want

16 to ask you the same question twice.  I can't remember.  Do

17 you remember what HNS was?

18           THE COURT:  I don't think you asked.

19           THE WITNESS:  No.

20           MR. KENT:  That's a new one.

21           THE COURT:  Yeah, I think that's a new one.

22           THE WITNESS:  That's a new one.

23 BY MR. STRUMWASSER:

24      Q.   And you don't know it?

25      A.   And I still don't know.  I'm sorry.



4057

 1      Q.   Okay.  That's fine.

 2           Do you know what the purpose was of this walk

 3 through that was going to happen?

 4      A.   I don't recall.

 5      Q.   Okay.  So let's just be clear here.  TriZetto

 6 would only be there because they're the vendor for RIMS and

 7 QicLink; right?

 8      A.   Correct.

 9      Q.   Which was your system; right?

10      A.   Correct.

11      Q.   So this is a plan, is it not, for the week of

12 March 6 or thereabouts, 2006 for United to come through and

13 have a walk through with TriZetto; is that what you

14 understand this to be?

15      A.   Yes.

16      Q.   And you don't recall -- do you recall whether

17 there was such a walk through?

18      A.   I -- I don't.

19      Q.   Okay.  That's your -- well, strike that.

20                What's the first instance, if any -- strike

21 that.  Do you recall any instance in which United and

22 TriZetto personnel met to discuss RIMS?

23      A.   Not specifically.

24      Q.   Do you recall that there were such meetings?

25      A.   I'm sorry.  No.



4058

 1      Q.   You don't even recall whether there were any

 2 meetings?  Okay.

 3                And now, still Exhibit 390, page 6936, we

 4 still have no critical risks and no critical issues; right?

 5      A.   Yeah.  That's right.

 6      Q.   And on page 6937, the top row, implementation is

 7 still a one year one day project or start phase?

 8           MR. KENT:  Misstates the prior testimony.

 9           THE COURT:  I think he said that was a mistake,

10 right.

11 BY MR. STRUMWASSER:

12      Q.   I'm sorry.  Right.  So it is still -- yeah, I'm

13 sorry.  That wasn't my intention.  But we are, the exhibit

14 still shows it as a one year one day project, right?

15      A.   That's what the status report says.

16      Q.   It remains your belief that 2/7/07 should have

17 been 2/7/06?

18      A.   Yes.

19      Q.   Okay.

20           MR. STRUMWASSER:  391, your Honor, I ask to have

21 marked an e-mail dated March 3, '06, PAC 0843174.

22           THE COURT:  All right.  391 is an e-mail with a

23 top date of March 3, 2006.

24           (Exhibit 391 marked for identification.)

25
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 1 BY MR. STRUMWASSER:

 2      Q.   Do you recall receiving this document,

 3 Mr. Barbati?

 4      A.   No.

 5      Q.   That's fine.  I mean we all understand.  I, this

 6 is not done to make you feel uncomfortable, please.  Um, but

 7 you do see you're a recipient?

 8      A.   Yes, sir.

 9      Q.   Okay.  Who is Sheila Nelson?

10      A.   Sheila Nelson is someone that works in United.

11      Q.   So she's not a PacifiCare to a United person you

12 recall when she was a United employee in the beginning?

13      A.   Yes.

14      Q.   Do you recall roughly what her job was?

15      A.   I -- I don't know back then.  I know Sheila works

16 in IT now but I'm not exactly sure what she does in IT.

17      Q.   Do you know whether she is currently an officer?

18      A.   Um, her title, you mean?

19      Q.   Yeah.

20      A.   Not sure.

21      Q.   And do you recall what Mr. Burghoff's role was in

22 March of '06?

23      A.   I don't recall what it was in March of '06 but,

24 again, I do know Scott because he works over in AmeriChoice

25 now.
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 1      Q.   Now, this is a -- a, um, an e-mail that is

 2 transmitting a rough draft of the next steps for the EE --

 3 for the PHS Platform Migration Strategy; do you see that on

 4 the first line?

 5      A.   Yes.

 6      Q.   Do you know what the PHS Platform Migration

 7 Strategy was?

 8      A.   I -- I think they were in the process of trying to

 9 figure out what that's going to be.

10      Q.   Do you know that whether there was a document

11 called that?  PHS Platform Migration Strategy?

12      A.   I don't recall.

13      Q.   Do you recall any documents that were prepared to

14 layout the path for a platform migration strategy?

15      A.   No.

16      Q.   Okay.  I'm just going to ask you to help me

17 understand what the sort of terminology is in the second

18 paragraph that identifies deliverables and the first one is

19 "The design for the front office integration (manual versus

20 auto)".

21           What is the phrase "front office integration"

22 refer to in this context?

23      A.   Guessing, membership accounting functions,

24 something on the front end.

25      Q.   And then "Order of Magnitude estimate for getting
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 1 it built, both ops cost and UT".  Well, I think we can

 2 figure that one out.  But what comes out of the current que

 3 to get this built?  What is a current que?

 4      A.   So in this text it would be, um, what -- what

 5 project would not be done in order to do this project.

 6      Q.   So there's some kind of a que of, like a wish list

 7 of projects and it's sorted in order to determine which ones

 8 get built; is that the way it works?

 9      A.   I refer to it as a portfolio and it is basically a

10 list of projects that IT is expected to deliver on.

11      Q.   So it's not just things that people want to do.

12 It's actually things that have been approved to do?

13      A.   They are -- they are approved projects.  At a

14 point in time someone desires to do it but it goes through a

15 process before it's approved.  And that, this they're

16 referring to the current que so the current accrual of

17 projects of what would be removed in order to put that in.

18           MR. STRUMWASSER:  Okay.  Your Honor, I have, um,

19 two documents that are lengthy and optically challenging.

20 And I was thinking that I might ask to have them marked and

21 then we'll take our break.

22           THE COURT:  Sure.  Sounds great.

23           MR. STRUMWASSER:  As Exhibit J --

24           THE COURT:  This is Exhibit 392.

25           MR. STRUMWASSER:  Excuse me.  As Exhibit 392.
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 1           MR. KENT:  Let's go to J.  That would be done

 2 soon.

 3           MR. STRUMWASSER:  On the contrary.

 4           THE COURT:  I'm really worried about approaching

 5 400 here.

 6           MR. STRUMWASSER:  -- is a spreadsheet entitled PHS

 7 UP Implementation Issues_Risks that has a printed date

 8 6/22/2006.  That's 392?

 9           THE COURT:  392.  And the question about the

10 confidentiality, Mr. Kent.

11           (Exhibit 392 marked for identification.)

12           MR. KENT:  Let me take a moment.

13           THE COURT:  You can do that when we come back

14 also.

15           MR. KENT:  Thank you.

16           MR. STRUMWASSER:  And then as 393, a spreadsheet

17 entitled Analytic Platform Development Funding OVERVIEW,

18 PAC0333588, with a date of 1/22/09.  Well, I don't warrant

19 that date but that's -- that's what, the bottom line.

20           THE COURT:  That's fine.  I'll mark that as

21 Exhibit 393.

22           (Exhibit 393 marked for identification.)

23           And give you a chance to look at it, too, as to

24 confidentiality.  And we'll take a break.

25           MR. STRUMWASSER:  Fifteen, your Honor?
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 1           THE COURT:  Sure.

 2              (Recess from 10:25 to 10:40 a.m.)

 3           THE COURT:  All right.  Let's go back on the

 4 record.

 5           Mr. Barbati, have you had a chance to look at 392

 6 and 393?

 7           THE WITNESS:  I'm still working.

 8           MR. STRUMWASSER:  Do you want some more time?

 9           THE WITNESS:  Just maybe five minutes.

10           THE COURT:  Sure.  You got it.

11           MR. KENT:  Thank you, your Honor.

12           THE COURT:  Not a problem.

13                    (Recess at 11:05 a.m.)

14           Back on the record.

15 BY MR. STRUMWASSER:

16      Q.   Mr. Barbati, turning first to Exhibit 392, have

17 you seen this document before today?

18      A.   I'm sorry.  392 is --

19           THE COURT:  No, three -- oh, yeah, 392 is the

20 first one.  This one.

21           THE WITNESS:  The big one.

22           THE COURT:  Yeah.  Yeah.

23           MR. STRUMWASSER:  Yeah, the marked one.

24           MR. KENT:  I note for the record that this appears

25 to be actually several --
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 1           THE COURT:  Different ones.

 2           MR. KENT:  -- different documents that have the

 3 same date.

 4           THE COURT:  Okay.

 5           MR. STRUMWASSER:  And in sequential, sequential

 6 Bates numbers.

 7           THE COURT:  And what about the confidential?

 8           MR. KENT:  We would ask that the confidential

 9 remain for right now.  We continue to look at it but there

10 seems to be a whole lot of information.

11           THE WITNESS:  I don't recall seeing this document.

12 BY MR. STRUMWASSER:

13      Q.   Do you recognize the format or --

14      A.   Yeah.  It's something that you would use in the

15 project and the tract, kind of like the parking lot thing

16 where you're tracking all your issues and giving ownership

17 of all the issues and possible solutions and --

18      Q.   Okay.  Let me just ask you a couple of questions

19 to help, see if you can help us find our way around the

20 document.

21                Um, first of all, am I correct that the first

22 report is, which is labeled, um, Issues Risk from 2137 to

23 2145, is, in fact three pages per row of spreadsheets so 37,

24 38 and 39 should be viewed right -- left to right; is that

25 correct?
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 1      A.   Can I take this apart?

 2      Q.   I'm sorry?

 3      A.   Can I take this apart?

 4           THE COURT:  Yeah.  Certainly.

 5           I can give you a clip, too, if you need one.

 6           THE WITNESS:  Yeah.  So the first three pages are

 7 from column A through column AH, so it's one row.

 8 BY MR. STRUMWASSER:

 9      Q.   One through 29.

10      A.   From rows one through 29, right.

11      Q.   Okay.

12                And so those pages, 2137 to 45 list

13 Issues_Risks.  And then 46 through 53 list Assumptions &

14 Decisions.  And 55 through 72, Open Items.  And just as to

15 those three, are those three things that you would normally

16 see in a project list of the kind you were addressing a

17 moment ago?

18      A.   I actually didn't notice that so --

19      Q.   All right.  Let's -- let me help you out.  You

20 have Issues_Risks?

21      A.   The first three pages.

22      Q.   Well, yeah, I mean there's going to be in threes.

23 You're not going to have to disassemble this for much.  I'm

24 not asking that level of decision?

25      A.   Assumptions & Decisions.
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 1      Q.   Right.  And then there's an Open Items report.

 2      A.   Sounds like something, I mean it doesn't look like

 3 something you wouldn't -- it looks okay.  I mean it looks

 4 like something you would gather for a project, yes.

 5      Q.   So I would -- I thought --

 6           MR. KENT:  I move to strike.  It calls for

 7 speculation.  No foundation.

 8           THE COURT:  Well, I'll let it stand.  It goes to

 9 the weight.

10           MR. STRUMWASSER:  I was doing pretty well with

11 this figuring out what we had here until I got to page 2173

12 and I found a closed parking lot.  Do you know what that is?

13           THE COURT:  Did you want to be more specific about

14 pointing it out?

15           THE WITNESS:  I'm not --

16 BY MR. STRUMWASSER:

17      Q.    All right.  It is at the top, it is the title of

18 the document.  Do you see that on 21 --

19           THE COURT:  Oh, I see.

20           MR. STRUMWASSER:  2137.

21           THE COURT:   "_parking lot."

22           THE WITNESS:  Items that were closed?

23 BY MR. STRUMWASSER:

24      Q.   No, I'm not asking you to guess about it.  Is that

25 a term that you've seen in the past in this kind of a
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 1 document?

 2      A.   I've never heard closed parking lot, you know.

 3 Closed issues.  Closed items.

 4      Q.   So closed items or closed issues?

 5      A.   It sounds -- it sounds similar, yeah.

 6      Q.   Can you tell from the items on 2173 and the next

 7 few pages whether that's what this is?  These are just

 8 closed items or whether the term parking lot has some

 9 special significance?

10           MR. KENT:  It calls for speculation.  There is no

11 foundation.

12           THE COURT:  Sustained.  This is not his document.

13 He barely recognizes it.

14 BY MR. STRUMWASSER:

15      Q.   Well, take a look at 2177, if you would.  We have

16 at the top Closed_KMtgs_Wrking Sessions.  Do you -- can you

17 discern what that means?

18      A.   Sorry, I can't.

19      Q.   That's fine.

20           Let's go back to the front page.  I just want to

21 get some abbreviations, help out on if it's possible.

22 There's some references to pr-OOM.  Do you know what OOM

23 stands for?

24      A.   Order of magnitude.

25      Q.   Row 15 is described as "BA for branding/UPCT has
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 1 not been identified".  Do you know what BA stands for?

 2      A.   Business analyst.

 3           Business analyst.

 4      Q.   Okay.  In the next row, "Decision needs to be made

 5 regarding the direction of building PHS Networks".  Do you

 6 know what that says?

 7      A.   I don't know exactly what they mean by that.

 8      Q.   Well, do you know whether, I mean this is

 9 apparently a June of '06 document; right?

10      A.   Yes.

11      Q.   Do you know whether -- were you hearing the phrase

12 "building PHS networks"?

13      A.   I don't recall.

14      Q.   You were the guy on networks, right?

15      A.   No, I was not.

16      Q.   Okay.  Um, --

17      A.   And this document is after I left --

18      Q.   Okay.

19      A.   -- PacifiCare.

20      Q.   Okay.  Um, help me with the headings if you are

21 able to.

22           Well, that's all right.  Never mind.

23                Let's take a look at 2169.  Are you there?

24      A.   I'm there.

25      Q.   Row 257, "Identify if there are opportunities for
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 1 field expansion in TOPS"; do you see that?

 2      A.   Yes, sir.

 3      Q.   You are identified as the owner of that; right?

 4      A.   Correct.

 5      Q.   Is that a Legacy entry?

 6      A.   No, I already transitioned to TOPS so there

 7 were -- now, I don't recall doing this task but I was in

 8 TOPS and they're coming to my team to see if there's an

 9 opportunity for field expansion.

10      Q.   Okay.

11           So when you say you were at TOPS, you were at

12 United; right?

13      A.   Yeah.

14      Q.   Let's look at 393, the other --

15      A.   This?

16      Q.   Yes.

17      A.   Okay.

18      Q.   Do you recognize this document?

19      A.   No.

20           What was the date of the document?

21      Q.   Well, actually, I was going to ask you that, too.

22 For K -- for 393, it's listed as 1/21/09; do you see that?

23 But I confess I don't know whether that means that's when it

24 was generated or when it was printed or what it is.  So I

25 was hoping for help on that.  In any event, take a look at
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 1 page 3594, if you would.

 2      A.   Yes.

 3      Q.   We see you listed in row nine as a Funding

 4 Approver on this Analytic Platform Development Funding

 5 (Internal); do you see that?

 6      A.   I see that.

 7      Q.   Complete with your full name.

 8      A.   Yes.

 9      Q.   What is a funding approver in this context?

10      A.   So before -- typically, um, when a request comes

11 in, the funding approver has to say it's okay to go ahead

12 and estimate it.

13      Q.   So it's not approving the project.  It is just

14 approving the expenditure of resources to estimate it?

15      A.   That is the first step, yeah.  And then eventually

16 on the back end you may be responsible for approving it.

17 Sometimes -- sometimes I see people that are put in that

18 role as the initial catch point.  But I'd be speculating.

19 But sometimes IT folks manage after the business and the

20 business actually gets the yes or no.

21           So this is a continuation.

22      Q.   What is it a continuation of?

23      A.   Well, it's from a prior page.

24      Q.   Yeah.

25      A.   Um, it's from the AmeriChoice business segment --
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 1      Q.   Ah.

 2      A.   -- which I worked in from November, October,

 3 November of '07 until a couple weeks ago.

 4           MR. STRUMWASSER:  For 394, your Honor, an e-mail

 5 with attachment dated May 17, '07, PAC0187641.

 6           THE COURT:  I'm sorry, Mr. Kent.  I forget to ask

 7 about 383.  Did you want to wait and look at that also?

 8           (Exhibit 394 marked for identification.)

 9           MR. KENT:  Yes, your Honor.  Thank you.

10           THE COURT:  And what about 394?

11           MR. KENT:  Yes.  Oh.  394?  Let me take a quick

12 look at it.

13           THE COURT:  Thank you.  Let me look at this.  This

14 is an e-mail with the top date of May 17, 2007 with an

15 attachment.

16           MR. KENT:  I frankly need some younger eyes.

17           MR. GEE:  I'll help you if I want.

18           MR. KENT:  I appreciate all the help I can get.

19           THE COURT:  Oh, this isn't too bad.

20           MR. KENT:  I do stand corrected.  This is a little

21 better than the others.

22           THE COURT:  It is.  Not much.  A little.  Well,

23 wait a minute.  Now, we're at page 13.  Okay, we'll take it

24 up as soon as we can.  Not a problem.

25           Go ahead.  You might need the magnifying glass.
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 1           THE WITNESS:  Would you like it back?

 2           THE COURT:  No.

 3           Do you need a minute to go through this?  Do you

 4 think you need a few minutes?

 5           THE WITNESS:  Um, maybe a minute or two.

 6           THE COURT:  Okay.  Let me go turn this in.

 7 (11:21 a.m. the Court leaves the room and returns at 11:25

 8 a.m.)

 9           All right.  How are we going?  We'll go back on

10 the record.

11 BY MR. STRUMWASSER:

12      Q.   Mr. Barbati, do you recognize this Exhibit 394.

13 Let's talk about the e-mail first and then the attachment.

14      A.   So -- yes.  Thank you.

15      Q.   What was your position on May 17, '07?

16      A.   Um, I was still the, um, head of the business

17 services group.  I was actually on medical leave on that

18 date but I had a knee replacement.

19      Q.   You were head of the business services group for

20 United?

21      A.   United.

22      Q.   And the attachment is the PHS Integration Capital

23 Funding Budget; is that right?

24      A.   Correct.

25      Q.   And you recall getting these periodically?
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 1      A.   In my role, I would get this for all our launch

 2 programs.

 3      Q.   Of which integration was one?

 4      A.   One of them, yes.

 5      Q.   How often would they may have been issued?

 6      A.   Typically, on a monthly basis.

 7      Q.   Is it still being issued; do you know?

 8      A.   I don't know.

 9      Q.   When was the last time you saw one, roughly?

10      A.   June of 2007.

11      Q.   So like one more month, right?

12      A.   Yeah.  And the reason I say that is I came back

13 from my medical leave and I went back to TOPS.  But I

14 probably went through all my e-mail and see if there was

15 anything, you know, that I need to follow up on or whatever

16 when I got back from medical leave.

17      Q.   So once you were at TOPS you would not have gotten

18 this report?

19      A.   I should not have received it.

20      Q.   When you were receiving it, what were your

21 responsibilities with regard to it?

22      A.   Um, so -- so there are other folks on this e-mail

23 who, um, were a part of my staff and we call them account

24 managers.  And account managers, um, worked with the

25 different business segments out there.  Um, you know, they



4074

 1 worked on understanding what their budgets were.  We would

 2 be, you know, we would be the go between the business unit

 3 and the capital planning committee to make sure that, you

 4 know, we had the budget and we were working on things that

 5 were approved.  And, you know, were getting dangerously

 6 close to the end of the budget or were expecting to run out

 7 of budget.  Things like that.

 8      Q.   Did you use the phrase capital planning group?

 9      A.   Yes.

10      Q.   What is that?

11      A.   Um, the capital planning group, they reside within

12 finance.  And they basically, you know, they basically

13 provide oversight to the capital budget.  It's not just

14 technology, it is just overall, make sure that, you know,

15 we're aligned to certain initiatives and finance group,

16 accounting group.

17      Q.   Would this have been the capital planning group

18 for United?

19      A.   Correct.

20      Q.   At this point PacifiCare didn't have one of those?

21      A.   At this point PacifiCare was part of United so I

22 would assume it's all the same.

23      Q.   As best you -- to the best of your recollection

24 who is on the capital planning group?

25      A.   Jeff Hanas.



4075

 1      Q.   Jeff.

 2      A.   Hanas, H-a-n-as.  He was my partner, my contact

 3 person I worked with.

 4      Q.   Anybody else you recall?

 5      A.   From the Capital Planning Group?

 6      Q.   Uh-huh.

 7      A.   No.

 8      Q.   So this wasn't a high level organization

 9 necessarily or was it?  Were these officers?  Was Mr. Hanas

10 an officer?

11      A.   I don't think so.

12      Q.   And that's typical of the Capital Planning Group?

13 It would have been subofficer level people?

14      A.   Well, so he was my -- he was my contact.  There

15 were people that Jeff reported to that were probably at the

16 officer level.

17      Q.   So the Capital Planning Group is like a box on an

18 organizational chart somewhere?

19      A.   I think so.

20      Q.   And now the integration capital planning package,

21 what comprises the integration Capital Planning Package?

22 And obviously we have it, a document that purports to be it,

23 but what, can you describe what goes into a Capital Planning

24 Package of this kind?

25           MR. KENT:  Vague.
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 1           THE COURT:  Do you understand?

 2           THE WITNESS:  I can describe it in this packet.

 3           THE COURT:  All right.

 4           THE WITNESS:  The first page is a financial

 5 summary.  Um, from page 87644 through 87652 is a list of all

 6 the discrete projects that make up that financial summary,

 7 the program.

 8           Um, 87654 through 87656, um, seems to be a version

 9 control document, whether listing any updates that they

10 made.

11           87657 through 87663 is another version of the

12 project listing.  This version is -- seems to be by project

13 number.  The first one I mentioned was by a category, a

14 functional area, I guess.

15           I'm not totally familiar with the last three

16 pages.  I don't know what they mean by continued versus

17 suspend analysis.  I don't know what that means.  But then I

18 could guess what it means but -- and then there are also

19 projects listed there by category.  I think that's --

20 BY MR. STRUMWASSER:

21      Q.   Okay.  Thank you.  So let's look at 643 first.

22 This is the summary page?

23      A.   Yes, sir.

24      Q.   And in the upper left corner we have a box

25 entitled UCMG Budget.  Am I reading that right?
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 1      A.   Yes.

 2      Q.   What is UCMG?

 3      A.   United Capital Management Group.

 4      Q.   So it's not the budget for them.  It is the budget

 5 they set?  Like the wave.

 6      A.   I'm sorry.  I don't -- could you rephrase that?

 7      Q.   It's not that they United Capital Management Group

 8 had 27 -- $26.7 million to spend, right?  It is the amount

 9 that was set for others by them; is that right?

10      A.   This is the budget for these PHS integration

11 components.

12      Q.   Right.  And those are, that's money that would be

13 spent, not by the group, but by the people who had

14 responsibility for those components; right?

15      A.   That budget was to do the work.

16      Q.   Yeah.  The $26.7 million, is that the '07 budget

17 or is that the total project budget or the total budget for

18 all the projects?

19      A.   That would be the -- that would be the original

20 budget for the program.

21      Q.   Okay.  So we have a $27.6 million budget for all

22 the programs.  We have in the second box 27.1 million

23 already spent with a forecast for '08 and '09 of another

24 $44 million plus the balance of '07; right?

25      A.   Correct.
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 1      Q.   So for a budget of $26.7 million, there is a total

 2 project for cast of $98.01 million; is that right?

 3      A.   That's correct.

 4      Q.   Back up in the first box, just -- I want to try

 5 and figure out what -- what these things are.  What is PHS

 6 Capitation?

 7      A.   Um, my recollection is that was the project to

 8 create an enterprise capitation system.

 9      Q.   For all the HMO business?

10      A.   Um, for all capitated entities found within

11 United.

12      Q.   So this was not a PHS specific project?

13      A.   PHS was going to be the first to use it.

14      Q.   The second item is PHS Network Integration.  What

15 does that refer to?

16      A.   I just need a second.  I want to refer to the

17 projects to see if it --

18      Q.   So you're going to be looking at 7648?

19      A.   Um, so Claims Repricing -- Claims Repricing and,

20 um, it looks like data loading, provider demographic data

21 loading.

22      Q.   And what paragraph are you looking at there?

23      A.   7648.

24      Q.   Okay.  We're going to come back to that but I want

25 to go back to 43 for a second.



4079

 1                Um, was there ever a period in which you were

 2 responsible for network integration as it is referred to

 3 here?

 4      A.   I don't think so.  There was, before I left, and I

 5 don't know if they're including that project in here.  But

 6 that initial load that we were talking about this morning --

 7      Q.   That was your baby, right?

 8      A.   Up until I left on June 1, it was -- my

 9 organization was doing the technology end of it on the

10 PacifiCare side.  So -- but I don't see that.  Excuse me.  I

11 don't see that listing here so I would not -- I would not

12 have found any part of that budget.

13      Q.   Let me ask you, what is PHS infrastructure?

14      A.   I would be guessing.

15      Q.   Well, I certainly don't want you to do that but --

16      A.   Well, let me take a look.

17      Q.   You're looking at 647?

18      A.   Again, I could guess at what some of these

19 projects mean.

20      Q.   Well, I don't want you to guess, but what I would

21 like is if you can tell me from what you know in general and

22 this list, if you can characterize for us what is PHS

23 infrastructure?

24      A.   Um, archiving data, decommissioning a system.

25 Setting up a, you know, some type of infrastructure.  It's
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 1 not -- nothing's jumping out as telling me what all of them

 2 mean.  I mean I can read some of these and, you know,

 3 desktop migration project, so from an infrastructure

 4 perspective maybe they need to divide the PCs or something

 5 in order to effect that change and data archives so maybe

 6 they had to buy this space to archive information to.

 7      Q.   All right.  Let me ask you about the first item

 8 under infrastructure.  UT PacifiCare Integration PMO.  UT is

 9 what, United Technologies?

10      A.   Correct.

11      Q.   And PMO?

12      A.   Project Management Office.

13      Q.   So UT PacifiCare, is that -- is there an office

14 that was called UT PacifiCare Integration or -- Project

15 Management Integrated Office.  What is that?

16      A.   It -- it looks like a place for, um, the folks on

17 the ground managing the project to charge their time to.

18      Q.   Second row, do you know what is being referred to

19 for decommissioning here?

20      A.   I'm not sure.

21      Q.   Well, that generally refers to turning off some

22 system?

23      A.   Well, it says Analysis Only so it was probably,

24 you know, there were probably going to go and take a look

25 and see exactly what that would mean to decommission and
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 1 what the impacts would be.

 2      Q.   I see.

 3      A.   And come back with a cost and say okay, do you

 4 want to do this or not?

 5      Q.   Okay.  And, well, let me ask you some more

 6 questions back on 43.

 7           Did you have, while you were at PHS, did you have

 8 responsibility over any of these rows in the first box?

 9      A.   Not that I remember.

10      Q.   Okay.

11                Over on the right side, top, there is

12 something called a Suspend Summary; do you know what that

13 is?

14      A.   I -- I would be guessing.

15      Q.   Okay.  Let's turn to page 44.  We're now in the

16 PHS -- I don't know.  Well, yeah.  PHS product project; is

17 that right?

18      A.   Yes.

19      Q.   Okay.  Categorically, can you tell me what

20 category PHS product refers to?

21           MR. KENT:  Objection.  Vague.

22           THE COURT:  Sustained.

23 BY MR. STRUMWASSER:

24      Q.   Let me -- I understand that PHS has many products,

25 insurance products, for example.  Do you understand this to
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 1 have a different sense of product than that?

 2      A.   I'm not sure.

 3           THE COURT:  I really think that you're asking the

 4 wrong person about this document.  He doesn't own it or

 5 whatever you call it.  He didn't create it.  Um, --

 6           MR. STRUMWASSER:  He is a regular subscriber.

 7           Okay.  I guess you can keep asking him but what he

 8 doesn't know.  It just -- it doesn't seem like we're getting

 9 anywhere.

10           MR. STRUMWASSER:  I'm not trying to do this.  I'm

11 trying to find the nuggets here.

12           THE COURT:  All right.

13           MR. STRUMWASSER:  And I'll move along here in a

14 second.

15      Q.   Um, let's go back to 48 -- to 48 if we could down

16 that, please.  Can you tell me how to read the numbers?  Can

17 I ask you some questions about the numbers to the right?

18      A.   I will try to answer it the best I can.

19      Q.   Okay.  So I get that 2006 actual cost, 2007

20 current estimate, 2007 actual, 2007 remaining.  I understand

21 how they get all of those.  Those are sort of easy to do.

22 Then there is a column entitled 2007 original minus current

23 VAR.  VAR is variance?

24      A.   Yes.

25      Q.   Okay.  Am I right then this is a calculation of --
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 1 this is a subtraction of two numbers, one of which is not

 2 shown here; namely, the 2007 original?

 3      A.   That would be my guess.

 4      Q.   Okay.  Let me ask you about the first row,

 5 PacifiCare QicLink UB ppoOne repricing.  PpoOne is a

 6 commercial product; is that right?

 7      A.   Um, ppoOne is an external vendor that receives

 8 claims.

 9      Q.   Oh.  So it's not even on your platform.  It is a

10 service essentially --

11      A.   Yes, sir.

12      Q.   -- to -- okay.  And what is UB?

13      A.   Um, I forget what it stands for but it's basically

14 facility claims like UB 92, UB 04.

15      Q.   So hospitals and other nonprofessionals?

16      A.   All right.  So claims are, my experience claims

17 are either on HFCA or UV.

18      Q.   Got it.

19           The sixth or seventh down, PacifiCare data

20 source-ARO Algorithm Development.  ARO is the auditing and

21 recovery operation, is that right, or organization?  If you

22 don't recall, that's fine.

23      A.   I don't recall.  Sorry.

24      Q.   You don't know what this item is?

25      A.   I do not.
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 1      Q.   And below that there is another arrow entry.  That

 2 is also not familiar to you?

 3      A.   Sorry, no.  I don't remember.

 4      Q.   How about the next one, CA PPO EPDE updates.  CA

 5 is California.  We know what PPO is.  So is this updating --

 6 strike that.  What do you understand to be being updated

 7 here?

 8      A.   So EPDE is another data feed that is a provider

 9 data feed.  Um, I'm not certain which way it's going or for

10 what system it is, but EPDE is enterprise provider

11 demographic something.

12           MR. STRUMWASSER:  We're about ready for lunch,

13 your Honor.  I thought I would distribute the next document

14 first.

15           THE COURT:  All right.

16           MR. STRUMWASSER:  395 is a June 20, '06 document

17 entitled PacifiCare Migration/Integration Stakeholder

18 Session.

19           THE WITNESS:  Wow.

20           MR. STRUMWASSER:  It's big.  Not my document.

21           THE COURT:  All right.  That will be marked as

22 395, PacifiCare Migration/Integration Stakeholder Session,

23 June 20, 2006.  Do you want to return at 1:00 or 1:30?

24           (Exhibit 395 marked for identification.)

25           MR. STRUMWASSER:  That would be great.
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 1           THE COURT:  1:00.

 2           MR. STRUMWASSER:  Yeah, I think we're still in the

 3 running for a finish today.

 4           MR. KENT:  In the running?  We're just spent hours

 5 talking on this detailed discussion of documents.  This

 6 gentleman has little or no --

 7           THE COURT:  Not much about.  Do you want to check

 8 on the confidential nature of this file?

 9           MR. KENT:  Yes.  And on 394, I think that is going

10 to remain confidential.  There are a lot of estimates and

11 budgets and so forth.

12           THE COURT:  All right.

13           MR. STRUMWASSER:  Well, again, it's not clear to

14 me what the competitive significance is of --

15           THE COURT:  All right.  We'll discuss it.  I'm not

16 sure what the relevance is.

17    (A lunch break is taken from 11:58 a.m. to 1:10 p.m.)

18

19

20

21

22

23

24

25
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 1 OAKLAND, CALIFORNIA; THURSDAY, FEBRUARY 18, 2010; 1:10 P.M.

 2 DEPARTMENT A; ELIHU HARRIS STATE BUILDING; RUTH S. ASTLE,

 3 ADMINISTRATIVE LAW JUDGE

 4                            -oOo-

 5           THE COURT:  Let's go back on the record.

 6           Go ahead.

 7 BY MR. STRUMWASSER:

 8      Q.   Good afternoon, Mr. Barbati.

 9      A.   Good afternoon.

10      Q.   Have you had a chance to look at Exhibit 395?

11      A.   The big Power Point?

12      Q.   Yeah.

13      A.   Yes.

14      Q.   Have you seen this document before?

15      A.   I don't remember.

16      Q.   Okay.  You see that this is a -- package for a

17 meeting called a integration -- PacifiCare

18 Migration/Integration Stakeholder Session on June 20, '06?

19      A.   Yes, sir.

20      Q.   And you did attend that meeting; right?

21      A.   So in early June, mid June I just started working

22 with the TOPS organization.

23           THE COURT:  Well, does that mean you did or you

24 didn't or you don't remember?

25           THE WITNESS:  I don't remember.
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 1 BY MR. STRUMWASSER:

 2      Q.   You don't recall making a presentation at this

 3 meeting?

 4      A.   I -- I definitely recall not presenting these

 5 materials at this meeting.  My boss was also there.

 6      Q.   Matt -- what's the last name?

 7      A.   John Hofer.

 8      Q.   Oh.  Oh.

 9      A.   So, but -- but I was trying to remember it, you

10 know, did I ride shotgun with him to try to get my feet wet

11 and try to start to get an understanding of what was going

12 on or not there at all.  But I know -- I know I did not

13 present this information.  There is a part in here for TOPS.

14 If anyone would have presented that information, it would

15 have been John.

16      Q.   Okay.  So on page 1115 there is an item, TOPS, and

17 it lists you/John Hofer; right?

18      A.   Yes, sir.

19      Q.   And you're confident you did not present?

20      A.   I'm pretty confident, yes.

21      Q.   Would you have been there?

22      A.   I don't know if I would have been there.  If I

23 would have dialed in for the TOPS piece.  I'm not -- I

24 don't -- I don't remember going some place for this meeting

25 with all these people that I remember.  I mean there's a lot
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 1 of people on here.  And I -- I don't remember being in a

 2 meeting with all these people.  I don't know if I dialed in

 3 on the phone for the TOPS piece or --

 4      Q.   In general, stakeholder sessions are these regular

 5 or special things that are attended, that are convened?

 6      A.   From the looks of the document, it seems to be

 7 something where people are getting together to report

 8 current status of where they're at.  I don't -- I don't

 9 recall having these kind of meetings regularly like on a

10 monthly basis or something like that.

11      Q.   Mr. Barbati, in June of 2006 do you recall any

12 general or specific discontent on the part of United about

13 the status of the migration and integration?

14      A.   No.

15           Well, do you mean by that?  I mean --

16      Q.   Well, if I, when I look at this document it looks

17 to me like a special session has been convened because there

18 are problems.  And I'm asking whether there were problems

19 that you were aware of that would have warranted the

20 convening of such a session?

21      A.   I didn't -- I didn't read the document that way.

22      Q.   Okay.  Turn please to the fourth page, 2116.  The

23 first bullet says "Based on high level assumptions and

24 timelines, initial costs, (development and operations) for

25 the integration activities have been estimated at
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 1 $92 million"; do you see that?

 2      A.   Yes.

 3      Q.   And we have a table adding up to 91.2 million;

 4 right?

 5      A.   Yes.

 6      Q.   Now, in fact, you had responsibilities in June of

 7 2006 for integration; right?

 8           MR. KENT:  No foundation.

 9           THE COURT:  Sustained.

10           MR. STRUMWASSER:  I think it was like the very

11 first answer that he gave me of substance.  He said he had

12 integration responsibilities in 2005, 2006.

13           THE COURT:  For specific things.

14           MR. STRUMWASSER:  What?

15           THE COURT:  What were the specific things?  He

16 didn't give a general answer.

17      Q    (By Mr. Strumwasser) Do you recall telling me

18 yesterday that there were, that you had some integration

19 responsibilities in 2005 and in 2006?

20      A.   Yes.

21      Q.   Okay.  What did you have responsibilities for?

22      A.   Heading the organizations, integrated, getting our

23 processes integrated.  There was the June flow, the modern

24 flow project.  Finalizing the portfolio.  All structure

25 activities.
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 1      Q.   Were those activities that would have fallen under

 2 the categories that are listed here?

 3      A.   No.  These are -- these are more business centric

 4 activities.

 5      Q.   Where did you get the money to do the things that

 6 you were doing?  Did you have a budget for that?

 7      A.   Um, I don't remember.  I think, you know, the one,

 8 the one project, per se, that would have been the billable

 9 project, um, the provider feed, um, I believe we got budget

10 for that, yes.

11      Q.   Okay.  There were two projects in one of the

12 earlier exhibits; right?

13      A.   Which one is the other project?

14           THE COURT:  While you're looking for that, I'm

15 going to go get my drink.

16           Did you find it?

17           MR. STRUMWASSER:  I'm sorry?

18           THE COURT:  Did you find it?

19           MR. STRUMWASSER:  Yes.

20      Q.   Take a look at Exhibit 388, please, Mr. Barbati.

21      A.   Yes, sir.

22      Q.   Two projects, right?

23      A.   They're both provider data logs.

24      Q.   Right.  And so is it your testimony that the

25 budget for those items would not be contained in the budget
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 1 as shown on page 1116 of 395?

 2      A.   I don't think so.  Because none of this work here,

 3 I mean when they're talking about, um, high level

 4 assumptions, initial costs, I -- I don't think they started

 5 to execute on any of this stuff yet.  They were just trying

 6 to figure out what the work was and what, at a high level

 7 what the cost of the work would be.  The work on the status

 8 that you kept providing, that was work that was actually in

 9 flight that was part of my portfolio when I was at

10 PacifiCare.

11      Q.   Okay.  And if you'd turn to the next page you see

12 a discussion that PHS Legacy Systems will be sunset as a

13 result of the effort; do you see that?

14      A.   Yes, sir.

15      Q.   Do you understand the effort to be the

16 integration, the migration?

17           MR. KENT:  Objection.  It is irrelevant.  There is

18 no foundation.  We went through another document this

19 gentlemen doesn't know anything about.

20           THE COURT:  Do you know?

21           THE WITNESS:  Do I know?

22           THE COURT:  Do you know what he's asking?

23           THE WITNESS:  Can you ask?

24           MR. STRUMWASSER:  I'm trying to jog the witness's

25 memory.  I believe the PHS Legacy Systems are the Legacy
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 1 Systems that he had jurisdiction over at this time and

 2 that's what I'm looking for.

 3           THE COURT:  Do you understand the question?

 4           THE WITNESS:  Yes.  There was always an intent to

 5 rationalize down the number of claims system that we had at

 6 PacifiCare.

 7 BY MR. STRUMWASSER:

 8      Q.   Take a look back on page 1116.  Do you see at the

 9 bottom in large letters the expectation, the "Expectation is

10 the total cost of integration will be in the neighborhood of

11 $50 million;" do you see that?

12      A.   Yes.

13      Q.   Did you ever hear anybody say that the expectation

14 was that the total cost of integration will be in the

15 neighborhood of $50 million?

16           MR. KENT:  Objection.  Irrelevant.

17           THE COURT:  Overruled.

18           THE WITNESS:  I never heard anybody say that.

19 BY MR. STRUMWASSER:

20      Q.   Okay.  The activities that you described, the two

21 projects on 388, would you have understood those activities

22 to fall within the total cost of integration?

23      A.   Probably.

24      Q.   Take a look, if you would, at page 1124.  You see

25 there a timeline for PPO Conversion?
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 1           MR. KENT:  1124?

 2           MR. STRUMWASSER:  Yeah.

 3           MR. KENT:  Okay.

 4           THE WITNESS:  Yes, sir.

 5      Q    (By Mr. Strumwasser) Including a box for network

 6 load?

 7      A.   Yes, sir.

 8      Q.   And that falls, we've been on 1120 in the category

 9 of product-insurance; right?

10      A.   Yes.

11      Q.   And is it a fair inference from this, as you read

12 this document, that product-insurance is a part of PHS

13 products on page 1116?

14           MR. KENT:  Objection.  Irrelevant.  It's not his

15 document.  He had moved on to a new job by the time of this

16 document.

17           THE COURT:  All right.  What is the relevancy?

18           MR. STRUMWASSER:  Well, we learn on page 1116,

19 that -- well, for starters the witness has testified that he

20 doesn't think his budget was in this docket -- in this

21 table.  And we're now finding that the network loads which

22 he identified as his job is -- appears to me at least to be

23 in this table -- so I'm just trying to get that down.  If we

24 can talk about the larger questions later.

25           MR. KENT:  He also just said probably his discrete
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 1 three projects were in the budget.

 2           MR. STRUMWASSER:  Two projects.

 3           THE COURT:  I just don't know where we're going.

 4 This is not his document.  He doesn't think he was there.

 5 Um, I'll let you complete this one question but I think we

 6 need to move on.

 7           MR. STRUMWASSER:  Okay.

 8      Q.   Is it your reading of the pages we've just

 9 reviewed, 1124, 1120, and then 1116, that the cost of

10 network load is included in the first row of the table on

11 1116?

12      A.   Can you ask the question again?

13      Q.   Sure.

14           Is it your understanding of the first row of the

15 table on 1116 that in light of 1124 and 1120, the cost of --

16 the cost of network load would have been included in the

17 table on 1116?

18      A.   So I'm on 1120.  It says product insurance.

19      Q.   Right.

20      A.   Okay.

21      Q.   And then 1124 has --

22      A.   Some program summary timeline.

23      Q.   Right.  Including for network load, right, or --

24 um --

25      A.   Q4 of '06.
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 1      Q.   Right.

 2      A.   Well, my projects were being delivered much before

 3 that so there should be other network load programs that

 4 were getting scoped.

 5      Q.   Okay.  So is it your understanding that this table

 6 does not contain -- is not a budget from inception of the

 7 acquisition?

 8           MR. KENT:  No foundation.

 9           THE COURT:  Sustained.

10 BY MR. STRUMWASSER:

11      Q.   Take a look at 1144, if you would.  We're in the

12 program called network integrations and the scope is defined

13 to include migration of demographic data and select contract

14 data.  Do you see that?

15      A.   I'm on 1144.

16      Q.   Network integrations, right?

17      A.   Yes.

18      Q.   Scope includes migration of demographic data and

19 select contract data; right?

20      A.   Right.

21      Q.   That migration of demographic data would include

22 the loading of demographic data from RIMS to NDB; right?

23      A.   Yes.

24      Q.   So just to -- just so we're clear here, you have

25 no recollection of the integration program being seriously
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 1 over budget at any time?

 2      A.   Um, I know -- I know -- I know the program's over

 3 budget.  I mean but I, when I moved on to my role in August

 4 of '06 we produced this, one of the summary sheets, so I got

 5 this, I must have known that it was over budget.

 6      Q.   But without having looked at that you wouldn't

 7 remember that?

 8      A.   I know that the program is over budget.

 9      Q.   Okay.  And I just I want to make sure that the

10 record's clear I heard you refer to as over budgeted, which

11 in my layman's terms, they either gave them too much money

12 or they spent too much money.  In this case we're talking

13 about spent too much money, right?

14      A.   In this case, the anticipated spend was going to

15 be greater than what the budget was.

16      Q.   How about the actual spend?

17      A.   I'm not sure.  The last time -- the last time I

18 kept track of that would have been in this May June time

19 frame.  And at that point, they had settled on the

20 $26 million budget, and the actual spend was already at

21 27 million.  So if you're asking me the last time I was

22 involved, did I know it was over budget, the answer's yes.

23      Q.   And were you aware -- well, are you aware now that

24 any time that there was pressure from United to reduce the

25 cost of the integration?
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 1      A.   Well, I'm aware that there was a budget that we

 2 were overspending.

 3      Q.   You have no other information about pressure from

 4 United?

 5      A.   So I move on from Business Services Group and I

 6 did not keep track of it, but there are many cases -- many

 7 cases where more budget is given to accomplish something or

 8 scope is reduced and maybe we don't do it all.  I don't have

 9 those exact details with what happened with the integration

10 program.

11      Q.   So you don't know even at the highest level you

12 don't know whether more money was given to it or the scope

13 was cut back?

14      A.   Correct.

15           MR. STRUMWASSER:  396, your Honor, a January 26,

16 2007 memorandum, PAC0478402.

17           THE COURT:  All right.  Memorandum with a date of

18 January 25, 2007 will be marked as Exhibit 396.

19           (Exhibit 396 marked for identification.)

20      Q    (By Mr. Strumwasser) Let me know when you're

21 ready.

22           Yeah.  Mr. Barbati, you got this memorandum;

23 right?

24      A.   Yes, sir.

25      Q.   Do you remember it?
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 1      A.   It looks familiar to me, yes.

 2      Q.   What was Mr. McMahon's position at that time?

 3 It's on the document; isn't it?  He was the president and

 4 CEO of ACME; right?

 5      A.   Yes.

 6           Um, so the spirit of this document to me is --

 7           MR. KENT:  There's no question pending.

 8           THE WITNESS:  Oh, I'm sorry.

 9 BY MR. STRUMWASSER:

10      Q.   Mr. Barbati, what is the spirit of this document?

11      A.   The spirit of the document is, you know, the

12 anticipated spend is going to be greater than what they

13 thought it was going to be and they want to slow some things

14 down and reevaluate and, you know, reduce scope on certain

15 things.

16      Q.   Do you recall getting those instructions about 13

17 months after the deal closed?

18      A.   I don't know what you mean by that.

19      Q.   Well, I mean, did this have a -- did this memo

20 have an impact on you that you recall today?

21      A.   As head of the Business Services Group I'm being

22 copied on this so that -- so that I understand from a budget

23 perspective, you know, what's happening there in the spend.

24 I'm not, at this point, I'm not in the delivery organization

25 that's delivering any of the stuff.  I'm not -- I'm not in
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 1 the decision making role of what's going to be delivered and

 2 not delivered.  I'm -- I'm the head of the Business Services

 3 Group so they're sending this to me because of the budget

 4 information.  And also, you know, from a work force

 5 management perspective, right.  Business Services Group also

 6 manages the work force reporting and all that kind of stuff.

 7      Q.   So the implication is you're going to have fewer

 8 people?

 9      A.   I don't know what you mean by that.

10      Q.   What is the -- what implication does this memo

11 have for work force management that you were doing?

12      A.   To me it would mean that people are going to be

13 working on other things.

14      Q.   So none, you didn't have any projects that were

15 affected by this; is that true?

16      A.   No, at this -- in January, as the head of the

17 Business Services Group, I don't recall -- now, I also had

18 the PMO, which had project managers.  But I don't recall any

19 of my project managers as a program lead being part of the

20 integration activities either.  I do not recall that

21 definitely, but I believe that was completely sourced at

22 PacifiCare and within the application areas.

23      Q.   Do you know whether this cutback had anything --

24 had any affect on TOPS?

25      A.   Can you rephrase that question?
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 1      Q.   Do you know whether this cutback that we're

 2 talking about here, there is a cutback here, right?

 3           MR. KENT:  No foundation.

 4           MR. STRUMWASSER:  Is it his phrase.  I think he

 5 used the phrase cutback.

 6      Q.   Did you use the phrase cutback, Mr. Barbati?

 7           MR. KENT:  That is argumentive.

 8           THE COURT:  Well, it's all right.  I mean -- did

 9 you charact -- you characterized this as a cutback?

10           THE WITNESS:  Yes.  A slowing down.

11           THE COURT:  All right.  Okay.  Sorry.  What was

12 the question?

13 BY MR. STRUMWASSER:

14      Q.   Do you know whether this cutback had any

15 implications for TOPS?

16           THE COURT:  Show down.  Cutback.

17           THE WITNESS:  I don't know.  I don't know if TOPS

18 had already scheduled work to be delivered in January of

19 '07.  If they had reserved capacity for PacifiCare projects

20 at this point in time.

21      Q    (By Mr. Strumwasser) You don't know whether they

22 had capacity reserved for PacifiCare projects in January of

23 '07?

24      A.   I don't know if they had already scheduled a

25 reserve capacity for PacifiCare projects in January of '07.
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 1      Q.   Now, MAMSI, M-a-m-s-i is a East Coast insurer that

 2 United purchased; right?

 3      A.   I'm not clear on what the relationship is with

 4 MAMSI.

 5      Q.   Do you know what MAMSI is?

 6      A.   No.  Sorry.

 7      Q.   Okay.

 8      A.   I know it's -- I don't know if it was a partner or

 9 someone that they acquired.  I'm not clear on that.

10      Q.   So in the course of your work on integration of

11 PacifiCare into United from 2005 to as long as you were

12 doing integration work, nobody ever said to you as to any

13 task or assignment or problem, we did this in MAMSI and

14 here's what we did?

15      A.   They may have.  I mean -- so Dirk is saying here

16 something for MAMSI could be leveraged.  I don't recall

17 being part of that decision making process because I don't

18 know what they did for MAMSI.

19      Q.   And you don't recall ever being told that there

20 was something from the MAMSI experience that could be

21 leveraged here?

22      A.   I don't remember.

23      Q.   Second paragraph, "As a result, we decided to

24 suspend any further development work in the following

25 areas:" first bullet.  "PHS Product build on UNET".  What do
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 1 those words mean?

 2      A.   Development work that needed to occur in the UNET

 3 environment.

 4      Q.   So fixes and enhancements to UNET.  Is that how

 5 one should read this?

 6      A.   Or it could be configuration or it could be

 7 analysis.  I'd be speculating.

 8      Q.   So product build could include an analysis?

 9      A.   Of course.

10      Q.   UP Migration, UP is United Platforms?

11      A.   Yes.

12      Q.   So they have suspended UP migration here, is

13 that -- is that the gist of the second bullet?

14      A.   How did you characterize it?

15                       (question read.)

16           Yes.

17      Q.   The next paragraph, I think it is the second

18 sentence, "Fundamentally, we have decided -- we have to

19 decide whether it is beneficial to keep the legacy PHC --

20 PHS systems alive given the mammoth product build estimates,

21 or whether or not there is a less development intensive way

22 to achieve our product objectives".

23           Do you see that sentence?

24           THE COURT:  I believe it is the third sentence,

25 not the second.
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 1           MR. STRUMWASSER:  Thank you.

 2      A.   I see it.

 3      Q    (By Mr. Strumwasser) Yes.  Right.

 4           Do you know how that decision was eventually made?

 5           That is a bad question.

 6                Do you know what the outcome of that decision

 7 was eventually?

 8      A.   No.

 9      Q.   Second page, 8403 under the bullet entitled

10 Network Integration, do you see that?

11      A.   Yes.

12      Q.   "A significant amount of work has already been

13 accomplished with regards to Network integration (i.e,

14 loading of PHS providers to NDB)".  That was the project you

15 worked on; right?

16      A.   It sounds like it, yes.

17      Q.   And that would be both PPO and HMO providers;

18 right?

19      A.   I don't know.  When I -- my last recollection was

20 that they were sending a feed from RIMS, which would have

21 just been PPO.

22      Q.   And so the remaining work concerns the use of the

23 ppoONE -- I should have told you earlier -- lower case p p o

24 all caps ONE.  The lower case, the ppoONE service to handle

25 the PHS claims, is that -- that's what he's been -- was
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 1 being said here?

 2      A.   The remaining work -- (witness reading to

 3 himself) -- I don't know.  I don't know if he's saying the

 4 remaining work that's going to get done will enable that or

 5 it's been done and it's in production.  I'm not quite sure

 6 what he's saying there.

 7      Q.   Would the enabling of processing of claims through

 8 ppoONE be a -- be considered a part of the TOPS system?

 9           MR. KENT:  Asked and answered.

10           THE COURT:  Overruled.

11           THE WITNESS:  When I was, when I was working on it

12 at PacifiCare, it was not part of the top system.  It was a

13 feed that was going toking from the legacy claims systems to

14 ppoONE.  Now, how they may take that project once we

15 integrate things where they categorize it in what, in what

16 development organization, they could later say, okay, this

17 is a claims thing and all claims projects we categorize at

18 TOPS.  I'm not sure.

19      Q    (By Mr. Strumwasser) Okay.  Back on page one, the

20 UP migration.  Was TOPS part of the UP migration?  For

21 example, receiving, um, PacifiCare functions that had

22 formerly been done by legacy systems?

23           MR. KENT:  Vague.

24           THE COURT:  Did you understand the question?

25      A.
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 1           THE WITNESS:  I think so.

 2           THE COURT:  Okay.  Go ahead.

 3           THE WITNESS:  Um, my recollection is that TOPS

 4 was -- was going to be one of the systems that did some of

 5 the old PacifiCare business.

 6      Q    (By Mr. Strumwasser) So it was going to be

 7 migrated to?

 8      A.   Correct.

 9           MR. STRUMWASSER:  I would like to have marked as

10 397, e-mail chain, the top date of October 8, 2005.

11 October 28, 2005.  Excuse me.  PAC0187289.

12           THE COURT:  All right.  Exhibit 397 is an e-mail

13 chain with a top date of 20 -- October 28, 2005.  Can I

14 remove the confidential designation?

15           (Exhibit 397 marked for identification.)

16           MR. KENT:  Just a moment, your Honor.

17           THE COURT:  Sure.

18           Do you want to wait on it?

19           MR. KENT:  I think we can take the -- oh, let me

20 look at the last page.

21           That's fine.

22           THE COURT:  All right.  I'll remove it.

23           MR. STRUMWASSER:  Go ahead.  I'm going to ask you

24 questions all the way through or about stuff all the way

25 through so take your time and look at that.
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 1           THE WITNESS:  Thank you.

 2           MR. STRUMWASSER:  The documents.

 3           THE COURT:  All right.  Why don't we take a short

 4 break then?

 5               (Recess from 1:48 to 1:55 p.m.)

 6           All right.  We'll go back on the record.

 7 BY MR. STRUMWASSER:

 8      Q.   Mr. Barbati, have you had a chance to look at 387?

 9      A.   Yes.

10      Q.   Do you recall seeing it?  Do you remember it?

11      A.   Yes.  Now, it appears that there was a problem

12 with incoming claims from providers when the claim had the

13 provider's billing address on it; is that right?

14           MR. KENT:  No foundation.

15           MR. STRUMWASSER:  It's characterizing the

16 document.

17           THE COURT:  Sorry.

18           Do you understand the question?

19           THE WITNESS:  I understand the question but the

20 way the document read to me was we were trying to increase

21 the amount of providers we were able to pick automatically.

22           THE COURT:  Okay.

23 BY MR. STRUMWASSER:

24      Q.   And they encountered a problem getting correct

25 matches?
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 1           MR. KENT:  No foundation.

 2           THE COURT:  Is that in the -- is that -- I -- I

 3 guess I do have a problem, Mr. Strumwasser.  You're asking

 4 him to interpret a document.  Um, I guess you can ask him

 5 if, you know, how he sees the document.

 6           MR. STRUMWASSER:  That's the point.

 7           THE COURT:  Okay.

 8           You've read this document.

 9           THE WITNESS:  Yes.

10           THE COURT:  Do you remember getting it?

11           THE WITNESS:  Yes.

12           THE COURT:  Okay.  And you want to tell us what

13 you think it's about.

14           THE WITNESS:  It is about our attempt to pick more

15 providers without manual intervention.

16           THE COURT:  And when you say pick, what are you

17 referring to?

18           THE WITNESS:  The -- the, to match the provider

19 that comes in on the claim to the provider that's in the

20 data base.

21           THE COURT:  Thank you.

22           MR. STRUMWASSER:  May I continue?

23           THE COURT:  Yes.  Yes.

24           MR. STRUMWASSER:  May I continue?

25      Q.   Take a look at page 7291, the e-mail from
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 1 Michael -- h-i-e-l-s.  He's saying "We're not making timely

 2 progress on the TriZetto provider matching issue below",

 3 right?  Do you see that?

 4      A.   Yes, sir.

 5      Q.   And then it says that "according to TriZetto and

 6 PHS IT".  That would have been you; right?

 7      A.   Yes.

 8      Q.   "The RIMS provider matching logic is not complying

 9 with the original specifications", right?

10      A.   That's what it says, yes.

11      Q.   "As you know, we spent a lot of time 'cleaning' up

12 provider records over the past few years".  That would be

13 manual corrections to the provider database?

14      A.   I would assume.

15      Q.   "While the fundamental system logic remains

16 flawed".  And below that it says "The Claims Department

17 projected a 30 to 40 percent increase in provider matching

18 as a result of the enhancement."  I think that's the

19 enhancement that TriZetto was offering?

20      A.   Correct.

21      Q.   And below that, it says "the RIMS provider

22 mismatch rate is close to 30 percent"; right?

23      A.   That's where it's not able to make a match.

24      Q.   Yeah.  And by that, I suppose we should -- we

25 should get this right.  The whole point is a claim comes in,
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 1 and it's important for you to match the provider because the

 2 provider, once you match the provider, you can identify the

 3 contract, you can pay the claim, and you can get the check

 4 to the right guy; right?

 5      A.   Yes.  But what I want to make clear is this is

 6 about selecting the right, not selecting the right provider

 7 but selecting more providers automatically.  If the provider

 8 cannot be found, it goes to a que where someone has to

 9 manually look up to the provider is.  So I'm -- I'm not

10 reading this document as an issue where the system is

11 automatically, is picking the wrong provider.  The issue is

12 that it's coming in and it's not able to make a match and it

13 goes to a work que or someone needs to look up the provider

14 and make sure it's the right contract and assign it.

15      Q.   And that's a manual function; right?

16      A.   Exactly.

17      Q.   Okay.  And the note here is that the RIMS provider

18 mismatch rate is close to 30 percent.  That means thirty

19 percent of the claims are going to this manual que; right?

20      A.   That's what he's saying.

21      Q.   As opposed to ten percent for NICE, right?

22      A.   Yes.

23      Q.   And TriZetto is working on developing a solution

24 that enables you to get a higher automatic hit rate; right?

25      A.   So my recollection is that we were -- we were
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 1 working with TriZetto to make a change.  It was e

 2 combination of the change and the way providers were set up

 3 in the system.  And that -- both of those efforts would

 4 increase the amount of providers that get picked

 5 automatically.

 6      Q.   The estimate being about 30 to 40 percent; right?

 7      A.   Um, --

 8      Q.   Right above the sentence I quoted a moment ago,

 9 7291?

10      A.   So the claims department is projecting an

11 increase.

12      Q.   Thirty to 40 percent?

13      A.   I don't read that as there was some prototype run

14 through that says that if we do this it's going to be 30 or

15 40 percent.

16      Q.   Well, you don't dispute that they were saying it

17 would be a 30 40 percent?

18      A.   No, I don't dispute it at all.

19      Q.   You're just saying they didn't have a hard basis

20 for that?

21      A.   I don't recall ever doing the prototype or

22 anything to the file date for that.

23      Q.   And you say near the bottom of the first page in

24 your October 26 e-mail "We have not gotten a timely

25 resolution from TriZetto on the bug"; right?
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 1      A.   Yes.

 2      Q.   And then at the top of the page you are updating

 3 Mr. Reynolds and Ms. Berkel just to let them know that

 4 TriZetto -- "working with TriZetto IT was able to determine

 5 that setup issues were the cause of the mismatches""; right?

 6 "During the proof of concept", right?

 7      A.   They were the cause of providers not matching

 8 automatically.

 9      Q.   In the proof of concept?

10      A.   Correct.

11      Q.   That wasn't necessarily -- this isn't saying that

12 that was the cause of the provider mismatching an operation;

13 right?

14      A.   Can you rephrase the question?  What I want to

15 make sure of is that this is about matching providers

16 automatically, not about trying to match the right

17 providers.

18      Q.   Yeah, you made that point.

19      A.   Okay.

20      Q.   Right.  But what is a proof of concept?

21      A.   Um, in this case, um, we were -- we were, um,

22 instructed by TriZetto to set something up a certain way.

23 And then run some claims through or test it and see if they

24 matched.  That they give us the desired result.

25      Q.   So at the end of it, at the end, that is to say at
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 1 the top of the e-mail sequence in Exhibit 397, what we have

 2 is an indication from TriZetto and IT that the problem with

 3 the proof of concept was an error in several -- was issues

 4 involving the setup of that experiment, that proof of

 5 concept; right?

 6      A.   Right.

 7           MR. STRUMWASSER:  I would like to have marked as

 8 398 another e-mail chain, top date, November 7, 2005,

 9 PAC0187266.

10           All right.  Exhibit 398 is an e-mail chain with a

11 top date of November 7, 2005.  I'll give you a minute to go

12 through it.

13           (Exhibit 398 marked for identification.)

14           THE COURT:  Are you ready?

15           THE WITNESS:  I have just a question.

16           THE COURT:  Okay.

17           THE WITNESS:  So just these two are exactly the

18 same with the exception of just the top of --

19           THE COURT:  Right.

20           THE WITNESS:  The new document.

21           MR. STRUMWASSER:  It appears that way to me.

22           THE COURT:  Yes.

23           THE WITNESS:  Okay.

24 BY MR. STRUMWASSER:

25      Q.   Well, actually just so we're clear here, there are
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 1 two things at the top, right?  There's Mr. Ahwah's e-mail

 2 forwarding your e-mail to Ms. Berkel and those are both new;

 3 right?

 4      A.   Yes.

 5      Q.   Okay.  Are you with me?

 6      A.   Yes, sir.

 7      Q.   Ready?

 8      A.   Yes.

 9      Q.   So you're telling Ms. Berkel and Mr., um, Reynolds

10 that TriZetto has given you a quote for the change on this

11 project of 40,000, 'right?

12      A.   Yes.

13      Q.   And you think that there's another 50,000 required

14 in development work on the PHS side; right?

15           MR. KENT:  Objection.  Relevance.

16           THE COURT:  Well, I'm just reading this.  Is that

17 what that additional fax is for?

18           MR. STRUMWASSER:  Yes.

19      Q.   Is that consistent with your recollection of this

20 incident?

21      A.   I -- I -- I don't remember who did what.  I know

22 how much it was at this point.

23      Q.   Do you recall sitting here today what happened to

24 those additional funds?  Did you get them?

25      A.   I don't recall.  I mean the first line is Gary
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 1 approving it.

 2      Q.   I'm sorry?

 3      A.   The first line is my boss telling me we have the

 4 funds.

 5      Q.   And that's the last thing you remember about it?

 6      A.   Yes.

 7           MR. STRUMWASSER:  399, your Honor.  E-mail dated

 8 February 7, '06, PAC0187357.

 9           THE COURT:  All right.  An e-mail with the top

10 date of February 7, 2006 will be exhibit 399.

11           (Exhibit 399 marked for identification.)

12           THE COURT:  Are you ready?

13           THE WITNESS:  Yes.

14           THE COURT:  Are you ready?

15 BY MR. STRUMWASSER:

16      Q.   This is -- at the bottom you're sending a heads up

17 to Ms. Berkel saying "Uniprise operations is recommending

18 cutting this project"; do you see that?

19      A.   Yes, sir.

20      Q.   This project is the -- is this enhancement that we

21 talked about in 397, 398?

22      A.   Correct.

23      Q.   And you say that to Ms. Berkel "You may want to

24 reach out to your contact on the operations side".  Is that

25 a request to her to try to save the project?
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 1      A.   Um, I'm not sure.  I mean it was an important

 2 project to her so I think I was just giving her a heads up,

 3 you know.  I've been tracking this for you and pushing this

 4 along for you and they're saying that it may be cut so I

 5 wanted to give her a heads up on that.

 6      Q.   So that she might save the project?

 7      A.   So that she can be the advocate for it since she

 8 was the sponsor all along.

 9      Q.   So did you care one way or the other whether the

10 project went forward?

11      A.   I don't remember.  I mean -- I don't remember.  I

12 cared about all my projects get completed.

13      Q.   Okay.  And then above that we have the reply from

14 Ms. Berkel saying to Ms. Vonderhaar that she, Ms. Berkel,

15 would like to speak to Ms. Vonderhaar about this; right?

16      A.   Yes.

17      Q.   And Ms. Vonderhaar replies "Is this one definitely

18 coming off given the move off RIMS"; do you see that?

19      A.   Yes.

20      Q.   In early 2006 was there an expectation that RIMS

21 would be abandoned?

22      A.   Yes.  There was always an expectation that we

23 would rationalize down the number of systems.

24      Q.   And that one of the consequences of that would be

25 you would no longer use RIMS; right?
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 1      A.   Maybe.  Yes.  I mean -- I wasn't part of the

 2 activities around deciding or that I recall deciding at this

 3 point in February, you know, is RIMS not going to be there

 4 or not?  I was part of the activities prior to that where we

 5 talked about rationalizing systems and I may have heard

 6 things about.  I just don't --

 7      Q.   It appears to me at least that Ms. Vonderhaar has

 8 the impression in February of '06 that we are definitely

 9 coming off of RIMS.  Is that not your -- was that not your

10 understanding in February of 2006?

11           MR. KENT:  No foundation.

12           MR. STRUMWASSER:  It's asking him his

13 understanding.

14           MR. KENT:  It is also assuming what Ms. Vonderhaar

15 was thinking.

16           THE COURT:  Well, setting aside Ms. Vonderhaar,

17 what was your understanding?

18           I think he had already said that they were going

19 to rationalize the system and they thought you assumed that

20 that meant coming off of RIMS.

21           THE WITNESS:  Yes.

22           THE COURT:  Let's move on.

23           MR. STRUMWASSER:  Okay.  That's fine.  I was just

24 trying to -- I heard a back slide and so --

25           MR. KENT:  Counsel, we don't need that kind of
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 1 comment.

 2           THE COURT:  Mr. Kent.

 3 BY MR. STRUMWASSER:

 4      Q.   Deborah Clarke replies, "that there was an IT call

 5 with Doug".  Was that Mr. Smith?

 6      A.   I would assume.

 7      Q.   Were you on a call like that, do you recall?

 8      A.   I don't recall being on a call with Doug talking

 9 about this project.

10      Q.   Mr. Smith was at Uniprise at the time; is that

11 right?

12      A.   I believe so.

13      Q.   So if IT was going to have a call with Mr. Smith

14 would you have normally been on it?

15      A.   Um, at Doug's level it was -- it would probably be

16 Gary.

17      Q.   Ahwah?

18      A.   Yes.

19      Q.   And now he says that -- she says that it was

20 recommended to cancel as there "was only a 300K annual

21 savings that needed to occur after the 3.1.7? upgrade".  Do

22 you recall what the 3.17 upgrade was?

23      A.   That's -- that's the naming for TriZetto upgrades

24 for RIMS upgrades.

25      Q.   Right.
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 1      A.   So I'm trying to go over my memory banks.  I'm not

 2 sure where we were at that point, if we were anticipating

 3 going to the next release level, whatever.  You don't always

 4 go up to the next upgrade.  Sometimes you skip up.

 5      Q.   But if you were going to go do, it would have been

 6 3.17?

 7      A.   I don't.  Maybe.

 8      Q.   I mean that has to be what Ms. Clarke understands,

 9 right, otherwise there would be no reference to 3.17; would

10 there?

11           THE COURT:  She had a question mark after that.

12 Please move on.  That is not a good question for this

13 witness.

14 BY MR. STRUMWASSER:

15      Q.   Tell you what, I'll offer to prove that within,

16 that with this witness's testimony and this document that

17 there was an expectation on his part that within a year they

18 would no longer be RIMS used.  And with that, I'm finished

19 with that witness?

20           THE COURT:  That is your understanding they were

21 going to get rid of RIMS?

22           THE WITNESS:  Yes.

23           THE COURT:  That was the plan?

24           THE WITNESS:  Yes, I mean the plan was rationalize

25 down a number of systems.
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 1           THE COURT:  And that was the one that was going to

 2 go at least at the time?

 3      A.

 4           THE WITNESS:  That was my assumption, yes.

 5           MR. STRUMWASSER:  And, your Honor, just so it's

 6 clear here, the point that I think was trying to get at with

 7 this e-mail was that it was something that he was expected

 8 within a year.

 9           THE COURT:  And that, can you tell from that there

10 was a time frame for it?

11           THE WITNESS:  I was not part of any time boxing of

12 when any systems would be rationalized or --

13           MR. STRUMWASSER:  May I?

14           THE COURT:  Yes.

15 BY MR. STRUMWASSER:

16      Q.   I understand the question mark indicates that Ms.

17 Clarke is uncertain as to what the number is of the next

18 release, but do you understand that to be a reference to the

19 next release?

20      A.   That is a release number that TriZetto typically

21 gives to RIMS releases, 3.5, dot six, dot seven.

22      Q.   How often were releases released?

23      A.   Typically once a year.

24      Q.   Okay.  So I will revise my -- go ahead.

25      A.   You don't always take the next release.  It
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 1 depends on whether or not there's functionality in it that

 2 you want.  If there's an improvement that you're being

 3 locking to take advantage of.  So I mean I don't want to

 4 give the impression that we weren't going to do it.  I'm not

 5 quite sure because you don't always take the next release.

 6 Sometimes you decide, you make a conscious decision that

 7 you're not getting anything out of it so we'll wait until

 8 the next one.

 9      Q.   I understand.  But correct me if I'm wrong, the

10 point that Ms. Clarke is attributing to whoever it is who

11 made the recommendation that is being referred to here was,

12 that the savings could only be realized after 3.1.7 was

13 upgraded; right?

14      A.   You're correct, sir.

15      Q.   Okay.  So if -- was there an annual time that

16 these annual upgrades happened?  Did they happen January 1

17 or July 1 or --

18      A.   I don't recall with RIMS.

19      Q.   Okay.  So if this was an annual update, it was

20 going to happen no more than 12 months from the date of this

21 e-mail; right?

22           MR. KENT:  No foundation.  It calls for

23 speculation.

24           THE COURT:  If you know.

25           THE WITNESS:  It could happen in the next week.
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 1 It could happen in the next year.

 2      Q    (By Mr. Strumwasser) That's why I said it could

 3 happen no more then a year off; right?

 4      A.   Not necessarily.  You may decide the next release

 5 comes out, you may decide well, you know what, I'm not going

 6 to take the next one.  I'm going to take the one prior to

 7 that and do that one instead.

 8      Q.   So is it your understanding that -- that this --

 9 that PacifiCare was considering taking a RIMS upgrade two

10 years out?

11      A.   No, sir.  What I'm saying is you said would it

12 happen within the next 12 months and I was just trying to

13 state that it could happen after 12 months.  It's not -- it

14 could happen after two years.  Every situation's different.

15      Q.   Well, if 317 is the next upgrade, it was going to

16 happen in the next year, right?

17           THE COURT:  The upgrade?

18           MR. STRUMWASSER:  The upgrade.

19           THE COURT:  Not whether you took it or not?

20           MR. STRUMWASSER:  No, that's right.  And, your

21 Honor, just so it's clear, I thought they are semi annual

22 upgrades I am going to modify to adjust that.

23           THE COURT:  All right.

24 BY MR. STRUMWASSER:

25      Q.   But the upgrade was going to happen within a year
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 1 if you were going to take it; right?

 2           THE COURT:  There's no guarantee that you take it

 3 but it was going to be within a year offer?

 4           THE WITNESS:  You typically do it within a year.

 5 BY MR. STRUMWASSER:

 6      Q.   Okay.  And so that means that somebody thought

 7 that RIMS would be gone within one year plus six months;

 8 right?

 9           MR. KENT:  No foundation.

10 BY MR. STRUMWASSER:

11      Q.   At a maximum.

12           MR. KENT:  No foundation.

13           THE COURT:  Do you know?

14           THE WITNESS:  I don't know if that -- that was a

15 18 month time frame setup.  I'm not -- this is -- these are

16 e-mails back and forth between people in operations.  I

17 don't know if I was participating on that. I don't know what

18 she was thinking.

19      Q    (By Mr. Strumwasser) I'm not asking your

20 independent recollection.  I understand you don't have one

21 on that point.  I'm asking you whether it is a fair reading

22 of this e-mail, the 10:44 a.m. e-mail assuming that

23 everything that is said there is true, then it means that no

24 more than 18 months from the date of this e-mail there would

25 be no RIMS, there's not --
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 1           MR. KENT:  That's irrelevant.  His opinion of a --

 2 what is a fair reading.

 3           THE COURT:  I'm going to sustain the objection.

 4 It says what it says.

 5           MR. STRUMWASSER:  Nothing further.

 6           THE COURT:  All right.  (2:25 p.m.)

 7           Can I take the confidential designation off of

 8 389?

 9           MR. KENT:  Yes.

10           THE COURT:  And can I take the confidential

11 designation off of 398?

12           MR. KENT:  Yes.

13           MR. STRUMWASSER:  And, your Honor, I'd like to

14 move 384 through 399 in.

15           THE COURT:  Yeah.  Let me just get --

16           And how about the designation on 396?

17           MR. KENT:  Let us look that over.

18           THE COURT:  All right.

19           All right.  You are moving in --

20           MR. STRUMWASSER:  384 through 399.

21           THE COURT:  Any objection to 384?

22           MR. KENT:  No.

23           THE COURT:  That will be entered.

24                  (Exhibit 384 in evidence.)

25           385.
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 1           MR. KENT:  No objection.

 2           THE COURT:  That will be entered.

 3                  (Exhibit 385 in evidence.)

 4           386.

 5           MR. KENT:  No objection.

 6           THE COURT:  That will be entered.

 7                  (Exhibit 386 in evidence.)

 8           387.

 9           MR. KENT:  No objection.

10           THE COURT:  That will be entered.

11                  (Exhibit 387 in evidence.)

12           388.

13           MR. KENT:  No objection.

14           THE COURT:  That will be entered.

15                  (Exhibit 388 in evidence.)

16           389.

17           MR. KENT:  No objection.

18           THE COURT:  That will be entered.

19                  (Exhibit 389 in evidence.)

20           390.

21           MR. KENT:  No objection.

22           THE COURT:  That will be entered.

23                  (Exhibit 390 in evidence.)

24           391.

25           MR. KENT:  No objection.
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 1           THE COURT:  That will be entered.

 2                  (Exhibit 391 in evidence.)

 3           392.

 4           MR. KENT:  No objection.

 5           THE COURT:  That will be entered.

 6                  (Exhibit 392 in evidence.)

 7           393.

 8           MR. KENT:  No objection.

 9           THE COURT:  That will be entered.

10                  (Exhibit 393 in evidence.)

11           394.

12           MR. KENT:  No objection.

13           THE COURT:  That will be entered.

14                  (Exhibit 394 in evidence.)

15           395.

16           MR. KENT:  No objection.

17           THE COURT:  That will be entered.

18                  (Exhibit 395 in evidence.)

19           396.

20           MR. KENT:  No objection.

21           THE COURT:  That will be entered.

22                  (Exhibit 396 in evidence.)

23           397.

24           MR. KENT:  No objection.

25           THE COURT:  That will be entered.
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 1           (Exhibit 397 in evidence.)

 2           398.

 3           MR. KENT:  No objection.

 4           THE COURT:  That will be entered.

 5                  (Exhibit 398 in evidence.)

 6           399.

 7           MR. KENT:  No objection.

 8           THE COURT:  All right.

 9                  (Exhibit 399 in evidence.)

10           They're all entered.  (2:27 p.m.)

11           Do you have any questions for this witness?

12           MR. KENT:  Just a couple real quick.

13           THE WITNESS:  Oh.

14           THE COURT:  You thought you were done.  Ha.  Think

15 again.

16           THE WITNESS:  This is my first time doing this.

17           THE COURT:  It's mine, too.

18           Then again, I got to say that.

19           All right.  Go ahead.

20                      CROSS EXAMINATION

21           BY MR. KENT:

22      Q.   All right.  Mr. Barbati, you were asked some

23 questions about Exhibit 396, Mr. McMahon's e-mail.  I just

24 wanted to ask you generally, not about the document itself.

25           THE COURT:  Actually, I think this is a memo and
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 1 not an e-mail technically.

 2           MR. KENT:  Thank you.  You're absolutely right.

 3           THE COURT:  All right.

 4           MR. KENT:  Let me start again.

 5      Q.   Let me ask you a question.  Generally speaking,

 6 you've been involved in a number of IT projects, both at

 7 PacifiCare and United; correct?

 8      A.   Yes, sir.

 9      Q.   Okay.  Looking back at your experience at

10 PacifiCare pre-acquisition, was it unusual for you to be or

11 your team to be involved in a project which was reevaluated

12 at some point during the life of that project?

13      A.   That would not be unusual.

14      Q.   Okay.  And then the same question as to your

15 experience in -- at -- while you've been over on the United

16 side.  Um, common for you or your team to be involved in a

17 project where that project was reevaluated sometime during

18 its life time?

19      A.   That occurs, yes.

20      Q.   Okay.  Um, the Cypress office, you were -- you

21 worked out of the Cypress office for a period of time;

22 correct?

23      A.   Correct.

24      Q.   And that was back pre-acquisition; correct?

25      A.   Um, November of '03 through May of '05.
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 1      Q.   All right.  And that Cypress office, that's a

 2 Legacy PacifiCare facility; is that right?

 3      A.   Yes, sir.

 4      Q.   Okay.  Since the acquisition of PacifiCare by

 5 United, has United moved or transferred some of the Legacy

 6 United IT operations to that Cypress office?

 7      A.   Yes, they have.

 8      Q.   Which ones?

 9      A.   Um, a couple of the Enterprise applications are

10 now managed out of Cypress, the integrated desk top

11 applications, which is customer service.  Um, the Cosmos

12 claims system which is, um, which for the field database

13 line of business, and that's probably a couple of other

14 also.  Those are the only ones that come to mind.

15      Q.   And those IT applications, those are all Legacy

16 United applications; is that right?

17      A.   Yes, sir.

18      Q.   And see if I understand that, so at the present

19 time there are Legacy PacifiCare IT people who have now been

20 given the responsibility for Legacy United IT operations?

21      A.   Yes.

22      Q.   Okay.  And when you transferred your job, um, from

23 PacifiCare to United, was one of the -- one of the

24 responsibilities you -- you were given is to build some kind

25 of IT, a United IT team using the Legacy PacifiCare IT
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 1 folks?

 2      A.   Yes.  That was my first job.  That was my first

 3 engagement at TOPS.

 4      Q.   Um, let me ask you.  Um, in your opinion, has the

 5 acquisition of PacifiCare by United resulted in improved

 6 technology for Legacy PacifiCare members and providers?

 7      A.   So from my perspective, um, United in the

 8 technology arena United is a much bigger organization and

 9 they have many many more assets than we had back in my

10 PacifiCare days.  And they, um, they felt a lot of, they

11 build and they own a lot of really great technology that

12 runs across the organization.

13           MR. DAVIS:  Thank you, sir.  Nothing further.

14           THE COURT:  All right.  Anything further?

15           MR. STRUMWASSER:  No questions.

16           THE COURT:  All right.  Thank you very much.

17           THE WITNESS:  I can go home?

18           THE COURT:  Now you're free.

19           THE WITNESS:  Thank you.  My wife will be pleased.

20 Be need to take our dogs to the vet tomorrow.

21           MR. STRUMWASSER:  Your Honor, is he released?

22           THE COURT:  He is released, yes.

23           All right.  Thank you.

24           Is there anything else we can take care of now?

25           MR. STRUMWASSER:  No.
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 1           THE COURT:  No.

 2           MR. STRUMWASSER:  Your Honor, I'm going to be gone

 3 on Monday when I'll be down the street in superior court Mr.

 4 Gee will be here.

 5           THE COURT:  Mr. Gee will be here.  And this is

 6 Mr. Martin that you --

 7           MR. GEE:  Ms. Martin.

 8           THE COURT:  I'm sorry.  Ms. Martin.  And you're

 9 prepared for the cross examination, right?

10           MR. KENT:  Yes.  This is a different witness than

11 the check.

12           THE COURT:  That was the one you prepared for?

13           MR. KENT:  Yes.  You're absolutely right.  Yes.

14           THE COURT:  All right.

15           MR. KENT:  We'll be here at 9:00 a.m.

16           THE COURT:  All right.  We'll go off the record.

17 (Whereupon, at 2:32 p.m. the proceedings were continued to

18 Monday, February 22, 2010 at 9:00 a.m.)

19

20

21

22

23

24

25
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 1                  REPORTER'S CERTIFICATE

 2           I, Starr A. Wilson, CSR No. 2462, a Certified

 3 Shorthand Reporter, certify:

 4           That the foregoing proceedings were taken before

 5 me at the time and place therein set forth, at which time

 6 the witness was put under oath by me;

 7           That the testimony of the witness, the questions

 8 propounded, and all objections and statements made at the

 9 time of the examination were recorded stenographically by me

10 and were thereafter transcribed;

11           That the foregoing is a true and correct

12 transcript of my shorthand notes so taken.

13           I further certify that I am not a relative or

14 employee of any attorney of the parties, nor financially

15 interested in the action.

16           I declare under penalty of perjury under the laws

17 of California that the foregoing is true and correct.

18           Dated this eighteenth day of February, 2010.

19

20                               ______________________________

21                               Starr A. Wilson, CSR No. 2462

22

23

24
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 1          REPORTER'S CERTIFICATION OF CERTIFIED COPY

 2

 3           I, Starr A. Wilson, CSR No. 2462, a Certified

 4 Shorthand Reporter, in the State of California, certify that

 5 the foregoing pages 4019 through 4132 constitute a true and

 6 correct copy of the original proceedings taken on Thursday,

 7 February 18, 2010.

 8           I declare under penalty of perjury under the laws

 9 of the State of California that the foregoing is true and

10 correct.

11

12           Dated this eighteenth day of February, 2010.

13

14
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 2        Services Development
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 1 OAKLAND, CALIFORNIA; MONDAY, FEBRUARY 22, 2010; 9:05 A.M;

 2 DEPARTMENT A;, ELIHU HARRIS STATE BUILDING; 1515 CLAY

 3 STREET; RUTH S. ASTLE, ADMINISTRATIVE LAW JUDGE

 4                            -oOo-

 5           THE COURT:  Are we ready?

 6           MR. GEE:  I believe we are, your Honor.

 7           THE COURT:  All right.  This is on the record

 8 before the Insurance Commissioner of the State of

 9 California, in the matter of PacifiCare Life and Health

10 Insurance Company.  This is OAH case number 2009061395,

11 agency number UPA 2007-00004.

12           Today's date is February 22, 2010.  And counsel

13 are present.  You have a Respondent coming?

14           MR. VELKEI:  Ms. Monk will be here momentarily so

15 we can go ahead and proceed.

16           THE COURT:  Just let me know when she arrives.

17           MR. GEE:  And Mr. Strumwasser apologies, he has a

18 court hearing this morning but he will be in shortly.

19           THE COURT:  That's fine.  Not a problem.

20           I believe that you're ready to call your next

21 witness; correct?

22           MR. GEE:  We are, your Honor.

23           THE COURT:  All right.  Go ahead.

24           MR. GEE:  The Department calls Margaret Martin.

25                       MARGARET MARTIN,
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 1 having been called as a witness by the Department, was sworn

 2 and testified as follows:

 3           THE COURT:  All right.  Ms. Martin, if you will

 4 come right over here.  (9:05 a.m.)

 5           Good morning.

 6           THE WITNESS:  Good morning.

 7           THE COURT:  Raise your right hand.

 8           You do solemnly swear or affirm that the testimony

 9 you're about to give is the truth, the whole truth and

10 nothing but the truth?

11           THE WITNESS:  Yes.

12           THE COURT:  Do you have a pen there?  I think that

13 might help is when they give you things to look at.  I think

14 you can write the number on the -- on the papers and then

15 you can probably -- they go back to something then you'll be

16 able to follow.

17           THE WITNESS:  Okay.  Thank you.

18           MR. GEE:  Thank you, your Honor.

19           THE COURT:  Sure.

20                      DIRECT EXAMINATION

21           MR. GEE:  Good morning, Ms. Martin.

22           THE COURT REPORTER:  I need to get her name.

23           MR. GEE:  Oh, I'm sorry.

24           THE COURT:  Please state your name and spell it

25 for the record?
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 1           THE WITNESS:  My name is Margaret Martin,

 2 M-a-r-g-a-r-e-t M-a-r-t-i-n.

 3           THE COURT:  Thank you.

 4           MR. GEE:  Are we ready now?

 5           Thanks.

 6      Q.   Good morning, Ms. Martin.  Thank you for being

 7 with us today.

 8                By whom are you currently employed?

 9      A.   The University of California.

10      Q.   And are you at the University of California San

11 Francisco?

12      A.   Yes.

13      Q.   You're -- and your current title?

14      A.   Executive Director of Managed Care and Strategic

15 Planning for the Medical Group.

16      Q.   Could you briefly summarize for the judge your

17 educational background starting from college?

18      A.   I have a Bachelor of Arts degree from the

19 University of California at Berkeley.  And a juris doctorate

20 from Cornell Law School.

21      Q.   And how long have you been working at UCSF?  When

22 I say UCSF, I mean University of California San Francisco?

23      A.   Eight years.

24      Q.   Do you have a sense of UCSF's reputation in the

25 medical community?
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 1      A.   We have an excellent reputation.  We're one of the

 2 top ten schools and hospitals in the country.

 3      Q.   Could you briefly explain to the judge how the

 4 UCSF organization is set up?

 5      A.   So, um, there are several schools at UCSF, of

 6 which the school of medicine is one.  And that's the school

 7 that I work within.  There is also a medical center, which

 8 is the hospital.

 9      Q.   How many physicians in total are within UCSF?

10      A.   Within the medical group, which is the clinical

11 physicians, there's roughly 1600.

12      Q.   What are your responsibilities as the executive

13 Director of Strategic Planning and Managed Health?

14      A.   Managed care.

15      Q.   Managed care.  I'm sorry.

16      A.   I'm responsible chiefly for negotiating all of the

17 commercial contracts on behalf of the faculty and also

18 engaging in strategic planning and discussions.

19      Q.   By commercial contracts, does that include

20 provider contracts with health insurance companies?

21      A.   Yes.

22      Q.   And does UCSF currently have a provider contract

23 with Pacific Life and Health Insurance Company?

24      A.   Yes.

25      Q.   And I may be referring to PacifiCare life and
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 1 health as PLHIC or just PacifiCare; is that okay?

 2      A.   Yes.

 3      Q.   Do you know how long the PLHIC contract with UCSF

 4 has been in place?

 5      A.   It predates me so I don't know when it began.

 6      Q.   So before 2001?

 7      A.   Before 2001, yes.

 8      Q.   Does the PLHIC contract cover PPO claims?

 9      A.   Yes.

10      Q.   And does part of your responsibility for provider

11 contracts, do you monitor claims payments to make sure that

12 claims are paid in accordance with the contracts?

13      A.   Yes.

14      Q.   How long have you had that responsibility?

15      A.   I don't know for certain.  Probably within the

16 last five or six years.

17      Q.   So going back to perhaps 2005 approximately?

18      A.   Um, I would say earlier than that but --

19      Q.   And if you discover claims are not paid

20 accurately, are you responsible for working with insurers to

21 resolve those claims?

22      A.   Yes.

23      Q.   Taking you back to the period in 2006 to, let's

24 say, March of 2008, could you describe in general terms the

25 fee schedule that UCSF had with PLHIC?
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 1      A.   The fee schedule was on a percentage of national

 2 medicare.

 3      Q.   And sitting here today, do you believe that PLHIC

 4 was paying UCSF's PPO claims in accordance with those fee

 5 schedules during that period?

 6      A.   No.

 7      Q.   Were these incorrect payments, underpayments or

 8 overpayments?

 9      A.   They were a combination of both.

10      Q.   Now, I understand why UCSF has a problem with

11 underpayments, but is there also a problem with

12 overpayments?

13      A.   As part of this process, we identified that there

14 were certain overpayments in the 2006 period, but that was

15 all part of the reconciliation.

16      Q.   How did you first come to discover that PLHIC was

17 incorrectly paying claims?

18      A.   In June of 2007, um, I received correspondence

19 from the Department of Neurosurgery.  And we publish

20 internally all of the contracted rates so that anyone within

21 UCSF can check to see that the payments are coming in

22 correctly.  And neurosurgery had a sample of three claims,

23 and they asked me what the basis of the payment was because

24 it did not match the information that we provided.

25      Q.   And Department of Neurosurgery, that's within
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 1 UCSF?

 2      A.   Yes.

 3      Q.   And what did you do when you received this request

 4 by the Department of Neurosurgery?

 5      A.   I personally, um, looked at the CMS web site to

 6 check to see whether -- what was on the EOB matched what the

 7 contracted rate was.

 8      Q.   And what's the CMS web site?

 9      A.   Center for Medicare Services.

10      Q.   And what type of information on the CMS -- is

11 available on the CMS web site that permits you to do this

12 checking?

13      A.   On the CMS web site you can choose the year of

14 medicare, the region, if any, modifiers.  It will show you

15 what the medicare value was for a particular code, based

16 upon the criteria that you enter in.  And I entered in the

17 criteria that matched our fee schedule with PacifiCare.

18      Q.   And after you checked the CMS web site, what

19 did -- what did you determine?

20      A.   That there was no rhyme or reason for the three

21 claims that were shared with me with neuro -- from

22 neurosurgery.

23      Q.   They weren't -- the claims were not paid in

24 accordance with the fee schedules?

25      A.   No.
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 1      Q.   What did you do after you discovered this?

 2      A.   I contacted Anne Harvey who is the director of

 3 operations, network operations at United PacifiCare.

 4      Q.   And what did Ms. Harvey say?

 5      A.   I don't recall precisely, but based upon other

 6 interactions, she would have researched it.

 7      Q.   Do you remember when the Department of

 8 Neurosurgery's complaint came you, to your attention?

 9      A.   I believe it was June 2007.

10      Q.   And do you remember when you -- when you informed

11 Ms. Harvey about this complaint?

12      A.   I immediately informed her as soon as I checked

13 the web site.

14      Q.   And have these three claims been resolved today?

15      A.   No.

16      Q.   Is your belief that PLHIC was not paying claims

17 correctly based on anything else?

18           MR. VELKEI:  Objection.  Vague.

19           THE COURT:  Overruled.  If you understand the

20 question.  If you don't, let me know.

21           THE WITNESS:  Could you please repeat the

22 question?  I lost it.

23                       (Question read.)

24           At that point, no.

25
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 1 BY MR. GEE:

 2      Q.   At subsequent points?

 3      A.   Yes.

 4      Q.   What was it based on?

 5      A.   After that finding, I went to my analyst and asked

 6 for a sample of -- to be pulled from January 2007 dates of

 7 service.  That was also based upon national medicare.  And

 8 we found again that there was no consistency in the rates

 9 that were paid.

10      Q.   And what was the name of your analyst?

11      A.   Robin Holway.  That's R-o-b-i-n H-o-l-w-a-y.

12      Q.   And do you know what sort of analysis Ms. Holway

13 performed?

14      A.   She was into our practice management system, which

15 is IDX, and pulled the claims from the dates of service in

16 January 2007 that had been final adjudicated according to

17 our records.

18      Q.   And what did she find?

19      A.   She found that there was no pattern in terms of

20 how the claims were paid.

21      Q.   And did you review Ms. Holway's report?

22      A.   Yes.

23      Q.   Now, Ms. Martin, it is my understanding that UCSF

24 is reluctant to provide the Department with this report; is

25 that correct?
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 1      A.   Yes.

 2      Q.   And I'd like to show and have marked a subpoena

 3 dated February 21, 2007.

 4           THE COURT:  All right.  This is Exhibit 400,

 5 unfortunately.

 6           (Exhibit 400 marked for identification.)

 7 BY MR. GEE:

 8      Q.   Now, do you recognize in document, Ms. Martin?

 9      A.   Yes.

10      Q.   This is a subpoena dated February 21, 2010, with a

11 list production of these reports as well as a couple of

12 other similarly-related documents; is that correct?

13      A.   Yes.

14      Q.   And that was served on you yesterday?

15      A.   Yes.

16      Q.   And it is my understanding that UCSF intends to

17 comply with this subpoena and will be providing these

18 documents once they have been collected; is that right?

19           MR. VELKEI:  Your Honor, this is, when we last

20 approached this issue last, we were told by counsel that

21 UCSF is appearing voluntarily.  This is the first we've seen

22 the subpoena.  And, frankly, if it involves our documents,

23 we have a right to object and to, before anything is

24 produced by this -- by this entity.

25           THE COURT:  Well, you know, you want to make a
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 1 motion to quash, I'll listen to it, but I'm not really

 2 inclined to go that direction.  However, I will give you

 3 time obviously to see what it is and we'll have to bring

 4 this witness back clearly any way.

 5           MR. VELKEI:  Okay.

 6           MR. GEE:  That was our intent and, there is no,

 7 Mr. Velkei, this is something that --

 8           THE COURT:  Obviously just came in.

 9           MR. GEE:  She is here today voluntarily.

10           MR. VELKEI:  The fundamental problem with this

11 though is there is a document -- there is a subpoena

12 apparently served on a Sunday for hearing on Monday.  We're

13 now in our tenth week of this proceeding.  Rather than being

14 able to finish this witness hopefully today or at least this

15 week, we're going to have to have her come back.  And this

16 is just --

17           MR. GEE:  I mean --

18           MR. VELKEI:  -- one more -- one more part of the

19 continuing saga.

20           THE COURT:  All right so noted.  And I'll also

21 note that Ms. Monk is present now.

22           Go ahead.

23           MR. GEE:  Thank you, your Honor.

24      Q.   So let's go back to discussing the audit report.

25 We don't have it in front of us, but we can discuss this
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 1 report.  Um, so in the ordinary course, an analyst creates

 2 an audit report for claims payments.  What happens next in

 3 the process?

 4      A.   So, um, what we do is we take a particular period

 5 of time, um, for claims of certain dates of service, and we

 6 apply a criteria of 95 percent or less of the contracted

 7 rate.  There's a five percent error zone.  Those claims that

 8 were adjudicated by the health plan that fall below

 9 95 percent are put into a report that is then disseminated

10 to our two billing agents.  One is McKesson.  And the other

11 is MGBS, which stands for Medical Group Business Services.

12 These are the entities that originally billed the claims,

13 and they verify our findings.

14           Um, and then they produce a report, um, each of

15 them, and we meet to go over the collective findings of

16 contracting producing the audit report, and then the two

17 billing entities verifying, um, whether the underpaid

18 activity is correct and what patterns exist.

19      Q.   And you follow this process for the PLHIC PPO

20 claims report for January 2007?

21      A.   Actually, no.  Um, we did a special report based

22 upon the issues that arose out of neurosurgery so the

23 initial report was an ad hoc report.

24      Q.   And did you do a subsequent report?

25      A.   Yes.
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 1      Q.   And what were the results of that subsequent

 2 report?

 3      A.   That the -- well, with the subsequent report we

 4 had moved to a different fee schedule that was regional in

 5 nature, um, that is now consistent with our United contract,

 6 and there have not been the same types of issues.

 7      Q.   And what was the date for that subsequent -- what

 8 dates of service -- dates of payment?  I'm sorry.

 9      A.   It's actually dates of service post March 14,

10 2008.

11      Q.   Okay.  So let's go back to the initial report for

12 January 2007.  You ran the report, had the reports, the

13 report verified by McKesson and MGBS; is that right?

14      A.   Again, because we had already seen a potential

15 problem, we didn't actually have the billing agents go

16 through the entire process because PacifiCare admitted that

17 they did not load the fee schedule correctly.

18      Q.   Do you remember who at PacifiCare admitted that

19 they had not loaded the fee schedule correctly?

20      A.   Anne Harvey.

21      Q.   Do you remember when she admitted that?

22      A.   It was, um, around June to July of 2007.

23      Q.   And what were the results of this initial audit

24 report that was then verified by McKesson and MGBS?

25           THE COURT:  Well, wait a minute.  Did you say you
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 1 didn't verify it with the --

 2           THE WITNESS:  Correct.

 3           THE COURT:  Okay.

 4 BY MR. GEE:

 5      Q.   This -- thank you, your Honor.

 6           THE COURT:  Not to be objecting but --

 7           MR. VELKEI:  Thank you, your Honor.

 8 BY MR. GEE:

 9      Q.   What were the results of this initial report?

10      A.   The initial report found that PacifiCare was not

11 following the fee schedule that has been negotiated

12 effective January 1, 2007.  They admitted that to us.  And

13 so at that point we knew there was a problem and didn't feel

14 the need to have an audit on top of that.

15      Q.   So we're in mid 2007.  You've done this audit

16 report.  Um, did you contact anyone at PacifiCare to convey

17 the results of this report?

18      A.   No.  Um, not specifically.  We had a meeting in --

19 we had an in-person meeting in July.  This was one issue out

20 of many many issues that needed to be resolved.  And

21 essentially we agreed that this had to be fixed.

22      Q.   And who, at PacifiCare, was at this July meeting?

23      A.   I don't remember everyone.  Um, I recall their

24 medical director was there.  Shalonda Ford was there.

25 That's the provider representative.  It's spelled
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 1 S-h-a-l-o-n-d-a F-o-r-d.  And several people attended via

 2 phone, including George Liggett.  That's G-e-o-r-g-e

 3 L-i-g-g-e-t-t.  And Anne Harvey.

 4      Q.   And what was discussed at this meeting about these

 5 PacifiCare claims?

 6      A.   About the PacifiCare PPO fee schedule issue, the

 7 understanding at that point was that they were trying to fix

 8 it and we were just basically looking prospectively to

 9 fixing the problem, which had been in place.

10      Q.   And did you have a point of contact at PacifiCare

11 subsequent to this July 2007 meeting?

12      A.   For these meetings, which occur monthly, Shalonda

13 Ford is the primary organizer and Anne Harvey would have

14 been the person that I dealt with directly with questions.

15      Q.   Did anyone at PacifiCare ever express an opinion

16 about whether these claims that you had brought to their

17 attention were incorrectly paid?

18           MR. VELKEI:  Asked and answered.

19           THE COURT:  Overruled.

20           THE WITNESS:  Anne Harvey expressed that the fee

21 schedule was not loaded correctly.  And I don't believe she

22 addressed the three claims in particular.

23 BY MR. GEE:

24      Q.   And what happened next?  How did the parties

25 attempt to resolve these claims?
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 1      A.   On a monthly basis, we kept this as an active

 2 item.  And we kept asking for an update on when the fee

 3 schedule would be correctly loaded.  And to my knowledge,

 4 that has not occurred.

 5      Q.   Was there ever an effort to, for the parties to

 6 reconcile the amount -- amounts of underpaid claims?

 7      A.   Yes.

 8      Q.   And do you remember when that happened?

 9      A.   I believe it was later in 2007 Anne Harvey

10 actually, um, referred this matter to George Liggett, who

11 was the Director of Network Management.

12      Q.   And how did this process work?

13      A.   What George and I discussed was that we would have

14 to isolate the correct population of claims as the first

15 step.  And that he would generate reports that would capture

16 what they thought was the relevant population that needed to

17 be part of the reconciliation.  And that we would then

18 confirm whether or not we felt that he had captured the

19 right population.  And then we would, um, analyze what was

20 actually approved versus what was, um, the correct contract

21 rate that should have been applied.  And at some point reach

22 a figure.

23      Q.   Ultimately, what did the parties agree was the

24 correct population claims?

25      A.   The correct population of claims ultimately was
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 1 dates of service from January 1, 2006 to March 14, 2008.

 2      Q.   And did you and Mr. Liggett complete this

 3 reconciliation process?

 4      A.   Yes.

 5      Q.   And what were the results?

 6      A.   The results were that we were fairly close in the

 7 numbers within less than ten percent.

 8      Q.   And by numbers, you mean the amounts underpaid

 9 parties were close on those figures?

10      A.   Yes.  The net underpaid.

11      Q.   Without mentioning those amounts, do you remember

12 how much as a percentage the two numbers varied, UCSF's

13 conclusion and PLHIC's conclusion?

14      A.   The variance was less than ten percent.

15      Q.   And do you remember what, around what time period

16 this reconciliation process was completed?

17      A.   I would say late 2008.

18      Q.   All right.  So we're in late 2008 you brought

19 these underpaid claims to PLHIC's attention.  You reconciled

20 the numbers.  The parties are very close in terms of the

21 amounts.  Did you have any expectations of the likelihood of

22 resolving these claims?

23      A.   Yes.

24      Q.   What were those expectations?

25      A.   Both parties expressed that we should be able to
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 1 finalize everything by January 2009.

 2      Q.   And have these underpaid claims been resolved

 3 today?

 4      A.   No.

 5      Q.   And it appears from this reconciliation process

 6 that the parties intended to resolve these underpaid claims

 7 through a lump sum settlement; is that right?

 8      A.   Correct.

 9      Q.   Would there be any other options to resolve these

10 underpaid claims?

11      A.   The other option is that the claims would be

12 reprocessed.

13      Q.   Have you ever asked anyone at United to reprocess

14 the claims?

15      A.   Yes.

16      Q.   And whom did you ask?

17      A.   I believe it was George Liggett.

18      Q.   And what was his response?

19      A.   That was not possible because the fee schedule was

20 never loaded in the first place.

21      Q.   Do you remember when he said that?

22      A.   No.

23      Q.   Do you understand Mr. Liggett's response to be a

24 refusal to reprocess the claims?

25           MR. VELKEI:  Objection.  Leading.
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 1           THE COURT:  Overruled.

 2           THE WITNESS:  Yes.

 3 BY MR. GEE:

 4      Q.   And do you believe that UCSF's provider contract

 5 with PLHIC gives it the right to have claims processed

 6 according to the contract?

 7      A.   Yes.

 8      Q.   And if claims are not properly processed, is it

 9 your belief that UCSF has the right to have those claims

10 reprocessed?

11      A.   Yes. (9:30 a.m.)

12           MR. GEE:  No further questions, your Honor.

13           THE COURT:  All right.  Cross examination.

14                      CROSS EXAMINATION

15 BY MR. VELKEI:

16      Q.   Good morning, ma'am.  My name is Steve Velkei.  I

17 represent the respondent in this case.  Just let me know

18 this is not a marathon, so if at any point you want to take

19 a break, just let me know.  I don't have a problem with

20 that.  If there is a question pending, I would like you to

21 answer my question first before we take a break.  And if

22 there's something you don't understand in my question, just

23 let me know.  Because if you answer, I'm going to assume

24 that you understood the question and answer it

25 appropriately; okay.
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 1      A.   Yes.

 2      Q.   All right.  Terrific.

 3           Are you authorized to be here today by UCSF?

 4      A.   Yes.

 5      Q.   So you're not here on personal time?

 6      A.   No.

 7      Q.   Is Mr. Gee or Ms. Rosen representing you in these

 8 proceedings here today?

 9           THE COURT:  Well, I'll take official notice that

10 they don't represent her.

11           MR. VELKEI:  Okay.  Um, going to UCSF, how many

12 employees are -- are -- how many persons are employed by the

13 Medical Group?

14      A.   I don't know that number.

15      Q.   Roughly?

16      A.   Over a hundred.

17      Q.   A hundred staff persons?

18      A.   Yes.

19      Q.   Okay.  And how many of those persons are involved

20 in claims administration?

21      A.   The majority.

22      Q.   The majority of the hundred are actually involved

23 in administering claims with payers like PacifiCare?

24      A.   Yes.

25      Q.   Okay.  And UCSF also has third party billing
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 1 agents who assist in that regard as well; correct?

 2      A.   Yes.

 3      Q.   McKesson is one of them?

 4      A.   Yes.

 5      Q.   And then MGBS; is that correct?

 6      A.   MGBS is part of the medical group.  That is the

 7 internal entity.

 8      Q.   Okay.  Fair to say that UCSF has a fairly robust

 9 group of folks administering the claims; correct?

10      A.   I don't believe I understand.

11      Q.   Robust meaning there are a lot of people that are

12 dedicated to reviewing and processing claims with various

13 payors?

14      A.   Yes.

15      Q.   Now, I wrote down that your title is Director of

16 Managed Care and Strategic Planning; is that correct?

17      A.   Yes.

18      Q.   Okay.  And that means you're chiefly responsible

19 for negotiating commercial contracts; is that correct?

20      A.   It's one of my responsibilities.

21      Q.   I believe your testimony was, it was -- you were

22 chiefly responsible; is that not correct?

23           MR. GEE:  Misstates her testimony.

24           THE COURT:  Well, I'm not sure, but what I

25 understood you to mean was that there isn't anybody else
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 1 whose's chiefly responsible for doing that same job, that

 2 that may not be your chief job.

 3           THE WITNESS:  That is correct.

 4           THE COURT:  Is that the correct understanding?

 5           MR. VELKEI:  I'm a little confused so you'll have

 6 to forgive me.

 7      Q.   So are there others at UCSF that negotiate

 8 commercial contracts?

 9      A.   Yes.

10      Q.   And how many are there?

11      A.   Roughly half a dozen.

12      Q.   And are you in charge of those persons?

13      A.   No.

14      Q.   Okay.  Who do you report to?

15      A.   I report to the Dean.

16      Q.   Who else is -- who else was involved in

17 negotiating commercial contracts with PacifiCare Respondent

18 or United other than yourself?

19      A.   There are individuals who report to the medical

20 center that are chiefly responsible for hospital contracts.

21      Q.   On folks on the medical group, Ms. Martin, are you

22 the person chiefly responsible for negotiating the contracts

23 with PacifiCare and United on the medical group side?

24      A.   Yes.

25      Q.   Okay.  Now, you also mentioned strategic planning.
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 1 What does that entail?

 2      A.   That entails our relationships with external

 3 organizations.

 4      Q.   Can you be more specific about what you mean?

 5      A.   Um, an example would be referring medical groups

 6 and other entities that refer business to UCSF.

 7      Q.   Are you trying to build relationships with a

 8 referral network?

 9      A.   Yes.

10      Q.   Okay.  Anything else in the strategic planning

11 side that you're involved in?

12      A.   Yes.  Another example of one of my

13 responsibilities is to develop new models of providing care

14 from the group side.

15      Q.   Are you also tasked with trying to get higher

16 rates for the doctors in your medical group?

17      A.   Yes.

18      Q.   Um, I think you testified, ma'am, that you were

19 involved in monitoring claims payments?

20      A.   Yes.

21      Q.   Is that correct?  And what are your

22 responsibilities in that regard?

23      A.   We developed an audit process whereby we check,

24 um, on a calendar that we've developed that contracts that

25 have been negotiated have been correctly loaded.
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 1      Q.   Okay.  And when did that audit process, when was

 2 that put in place?

 3      A.   I don't know the precise date.

 4      Q.   It wasn't in place at the time of the uses with

 5 PacifiCare; is that correct?

 6      A.   It was in place.

 7      Q.   So roughly can you give me some sense of when the

 8 audit process was implemented?

 9      A.   Before 2005.

10      Q.   Okay.  Now, I'm assuming you don't conduct those

11 audits yourself?

12      A.   No.

13      Q.   Okay.  And is it fair to say you're not involved

14 in actually processing claims with payors?

15      A.   That's correct.

16      Q.   There is a whole team of folks other than yourself

17 that are responsible for that?

18      A.   I don't understand the question.

19      Q.   In other words, there is a lot of people that are

20 involved in claims processing on the UCSF side and you're

21 not one of them; correct?

22      A.   Correct.

23      Q.   And do those people report to you?

24      A.   No.

25      Q.   Okay.  So they don't even report to you?  How many
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 1 folks directly report to you in -- at UCSF?

 2      A.   Two.

 3      Q.   Just two.  And who are they?

 4      A.   Um, a contracts manager and a contracts analyst.

 5      Q.   Okay.  So you're, fair to say that you're more

 6 involved in negotiating the contracts rather than

 7 administering them?

 8      A.   I would say a lot of time is spent on both.

 9      Q.   Okay.  But we know you don't actually process

10 claims; right?

11      A.   That's correct.

12      Q.   And we know that those -- the people that do that

13 don't report to you; correct?

14      A.   That's correct.

15      Q.   Okay.  So let's be specific about what you

16 actually do, yourself, personally, to monitor compliance

17 with contracts.

18      A.   So what I did personally was develop the audit

19 process criteria in conjunction with leadership from MGBS,

20 McKesson and the clinical departments.

21      Q.   Other than developing the criteria, do you have

22 any other responsibilities with respect to monitoring

23 compliance with the contract?

24      A.   I am responsible working with these entities to

25 come up with a schedule of what we are going to audit and
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 1 for what reason.

 2      Q.   Was PacifiCare on that schedule for 2007?

 3      A.   No.

 4      Q.   Why not?

 5      A.   Because the contract was on an irregular rate base

 6 and was also relatively small.

 7      Q.   So a nonstandard fee schedule?

 8      A.   Correct.

 9      Q.   Okay.  And so I'm assuming you didn't have in

10 place a system to monitor -- I'm assuming you didn't audit

11 PacifiCare in 2006?

12      A.   Correct.

13      Q.   Okay.  So just so we're clear, Ms. Martin, you and

14 your organization had the opportunity to audit PacifiCare

15 both in 2006 and 2007 but you chose not to; correct?

16      A.   Based upon resources, correct.

17      Q.   Okay.  It's more difficult because it was a

18 nonstandard fee schedule; correct?

19      A.   Yes.

20      Q.   And there just wasn't enough revenue flowing

21 through the contract; is that your testimony?

22      A.   Again, in the terms of priorities, it was not the

23 highest priority.

24      Q.   So there was not enough revenue flowing through

25 the contract to make auditing the claims a priority from
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 1 your perspective?

 2      A.   I wouldn't say that's from my perspective.  It was

 3 the consensus of the group who were actually doing the work.

 4      Q.   During the period in question and I'm talking

 5 1/1/06 to 3/15/08 there was roughly a million dollars paid

 6 to UCSF from PacifiCare; correct?

 7      A.   I am not sure of the total amount.

 8      Q.   Do you have some sense of what that was?

 9      A.   For that entire period, no.  In terms of total

10 payments, no.

11      Q.   So you were responsible for assessing whether

12 there had been underpayments during this period and yet you

13 can't even testify as to how much was paid?

14           MR. GEE:  Argumentative.

15           THE COURT:  Sustained.

16 BY MR. VELKEI:

17      Q.   Um, does a million dollars for that period seem

18 about right to you?

19           MR. GEE:  Asked and answered.

20           THE COURT:  I'll allow a little exploration.

21           MR. VELKEI:  Thank you, your Honor.

22           THE WITNESS:  It could be in the ballpark.  I

23 would be guessing.

24 BY MR. VELKEI:

25      Q.   Okay.  Well I don't want you to guess.
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 1      A.   Okay.

 2      Q.   Um, I have here a title of Director of Finance and

 3 Practice Management.  Could you tell me what that is?

 4      A.   Are you referring to Dave Ryan?

 5      Q.   You know, I have in my notes in here that there is

 6 a Director of Finance and Practice Management.  Have you

 7 heard that term?  Is that a position at UCSF Medical Group?

 8      A.   Yes.  I don't think the title is accurate any

 9 more.

10      Q.   Okay.  Um, and just so we're clear before we move

11 on, the only work done to evaluate whether there was, in

12 fact, an underpayment was this sampling of claims from a

13 particular department, the three claims; do you recall that?

14           MR. GEE:  Misstates her testimony.

15           THE COURT:  Well, I'll allow her to answer.

16           THE WITNESS:  Could you repeat the question,

17 please?

18 BY MR. VELKEI:

19      Q.   I heard you say that in the period of 1/1/06 to

20 3/15/08 there was a particular department in the medical

21 group raised an issue about the proper payment on three

22 claims; correct?

23      A.   Correct.

24      Q.   Okay.  Were there any audit reports done by UCSF

25 during that period 1/1/06 through 3/15/08?
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 1      A.   No.

 2      Q.   Okay.  So the audit reports that you were talking

 3 about earlier were done post 3/15/08; correct?

 4      A.   Yes.

 5           MR. GEE:  Vague.

 6           THE COURT:  The audits were done after that

 7 period.

 8           MR. GEE:  From that -- for that period of time?

 9           THE COURT:  Well, he didn't ask that question.  He

10 simply asked the audits were done after.

11           MR. VELKEI:  Right.

12      Q.   And the audits were done for the period of time

13 after March 15, '08; correct?

14           THE COURT:  So what period did you audit?

15           THE WITNESS:  In terms of the regular audit

16 process, it was after March 15, 2008 we had the special

17 report that we did.  Um, --

18           THE COURT:  And the special report covered 2006 to

19 March 2008?

20           THE WITNESS:  No.

21           THE COURT:  Okay.

22           THE WITNESS:  That was the one whereby we looked

23 at January 2007 claims to see if the new contract had been

24 loaded correctly.

25           THE COURT:  All right.
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 1 BY MR. VELKEI:

 2      Q.   If I understand you correctly, Ms. Martin, you

 3 did, in fact, audit claims for a period after March 15, '08

 4 for PacifiCare; correct?

 5      A.   Yes.

 6      Q.   Okay.  And I believe your testimony was you

 7 concluded there were not any issues of note?

 8      A.   I don't believe I stated that.  Um, what I did

 9 state was that as of March 15, 2008 the fee schedule was

10 identical to United's and was on a regional basis.

11      Q.   And did the audit report that you conducted post

12 3/15/08 reflect significant underpayments or problems?

13      A.   I don't recall that.

14      Q.   Um, what did you do to make yourself knowledgable

15 in the topics you're testifying on today?  Let's just say in

16 the last week.

17      A.   I reviewed the correspondence and the reports that

18 I have.

19      Q.   What was the volume that you looked at roughly of

20 documents?

21      A.   Let's say less than a hundred.

22      Q.   Okay.  Um, did you talk to anybody in preparation

23 for your testimony here today?

24      A.   Yes.

25      Q.   And who did you talk with?
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 1      A.   Our in-house counsel.

 2      Q.   Anybody else?

 3      A.   In terms of --

 4      Q.   Did you talk to Ms. Rosen in the last week or two

 5 about your testimony?

 6      A.   Yes.

 7      Q.   And did you talk to Mr. Gee about your testimony

 8 in the last few weeks?

 9      A.   Yes.

10      Q.   Did you meet with either of those persons in

11 advance of your testimony here today?

12      A.   Yes.

13      Q.   Okay.  And did you meet with both Ms. Rosen and

14 Mr. Gee?

15      A.   Yes.

16      Q.   Okay.  And how many occasions did you meet with

17 Ms -- Ms. Rosen and/or Mr. Gee in preparation for your

18 testimony here today?

19      A.   Twice.

20      Q.   Twice?  In person?

21      A.   Yes.

22      Q.   At UCSF?

23      A.   No.

24      Q.   And where did you meet with them?

25      A.   At the Department of Insurance.
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 1      Q.   And when did those meetings occur?

 2      A.   One occurred yesterday and there was one previous

 3 to that.

 4      Q.   And when did the one previous occur?

 5      A.   I don't recall precisely.

 6      Q.   Rough estimate, ma'am?

 7      A.   A few months ago.

 8      Q.   Okay.  And did they show you documents?

 9      A.   No.

10      Q.   Did they go over the kinds of questions that they

11 would be asking you?

12      A.   Yes.

13      Q.   Okay.  Did Mr. Gee run through the questions that

14 he asked you today when you met at the Department with you

15 yesterday?

16      A.   Yes.

17      Q.   Okay.  And did you also go over questions you were

18 going to be asked at your prior meeting a few weeks back?

19           MR. GEE:  I think she said a few months back.

20           MR. VELKEI:  A few months back.

21           THE WITNESS:  No.

22 BY MR. VELKEI:

23      Q.   How many meetings have you had with Ms. Rosen

24 since your issues with PacifiCare began?

25      A.   Less than half a dozen.
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 1      Q.   What was the first such meeting you had with them?

 2      A.   I don't recall precisely.

 3      Q.   Approximately?

 4      A.   It was within the last year.

 5      Q.   Okay.  Um, and how about Mr. Gee?  When was the

 6 first meeting you had with Mr. Gee?

 7      A.   It was at the same time.

 8      Q.   Okay.  And how -- was Mr. Strumwasser present as

 9 well?

10      A.   No.

11      Q.   Did you provide documentation to the Department,

12 the UCSF documentation related to this proceeding?

13      A.   Yes.

14      Q.   How much documentation did they provide -- did you

15 provide them?

16      A.   I would say less than fifty items.

17      Q.   What documentation did you give them?

18      A.   Correspondence.

19      Q.   Anything else?

20      A.   Um, summary reports.

21      Q.   Summary reports.  Could you be more specific about

22 what those are?

23      A.   They are essentially, um, summaries of our

24 findings.

25      Q.   Summaries that PacifiCare provided to UCSF or ones
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 1 that were done internally --

 2      A.   Internally.

 3      Q.   -- by UCSF?  And would those findings be different

 4 than the ones that you were talking about earlier the

 5 special report and then the more formal report done after

 6 March 15, '08?

 7      A.   Yes.

 8      Q.   So you've already provided those documents to the

 9 Department that they're subpoenaing here today?

10      A.   No.

11      Q.   I'm sorry, ma'am.  Forgive me.  It must be my

12 questioning.  What reports or findings did you then provide

13 to the Department prior to your testimony here today?

14      A.   There was the reconciliation numbers without the

15 underlying detail.

16      Q.   And that, okay, and that was just one page report

17 or --

18      A.   I believe it was three.

19      Q.   Any other documents that you recall turning over

20 to the Department?

21      A.   The amendments.

22      Q.   Amendments to the contract?

23      A.   Yes.

24      Q.   Anything else?

25      A.   A sample claims report.
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 1      Q.   Anything else you recall?

 2      A.   No.  It was chiefly correspondence.

 3      Q.   And you didn't think it was necessary at that time

 4 to insist upon a subpoena from the Department?

 5      A.   It was not my decision to make.

 6      Q.   So someone other than yourself made the decision

 7 to turn these documents over prior to your testimony here

 8 today?

 9      A.   I consulted with our in-house counsel prior to

10 turning it over.

11      Q.   And fair to say though you thought it was

12 appropriate to turn over this documentation you're

13 describing without a subpoena, but for some reason the

14 documents that are now being requested require one?

15           MR. GEE:  Objection.  She said that it was

16 something --

17           THE COURT:  It wasn't her decision.  I'm going to

18 sustain the objection.

19 BY MR. VELKEI:

20      Q.   All right, ma'am.  Maybe we can switch gears a

21 little bit.  Um, I think we have to take a break, your

22 Honor, because I don't have my exhibits.  I'm not sure so

23 forgive me so maybe we can take a 15-minute break now.

24           THE COURT:  Sure.

25               (Recess from 9:52 to 10:10.a.m.)
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 1           Ready.  Go ahead.

 2 BY MR. VELKEI:

 3      Q.   I want to go back a little bit in the PacifiCare

 4 relationship.  PacifiCare has been fairly accommodating in

 5 important respects in this relationship with UCSF; wouldn't

 6 you agree?

 7      A.   I don't know what you mean.

 8      Q.   Well, all right, let me start.  At the time of the

 9 time of the acquisition by United, there was an existing

10 PacifiCare contract in place; correct?

11      A.   Yes.

12      Q.   And it, in fact, had been signed in 2004?

13      A.   Yes.

14           MR. VELKEI:  I'd like to introduce as --

15           THE COURT:  You're at 5152.

16           MR. VELKEI:  Thank you, your Honor.

17           The contract between PacifiCare and UCSF.

18           THE COURT:  If you want to write 5152 on it, if

19 they go back.

20          (Exhibit 5152 marked for identification.)

21 BY MR. VELKEI:

22      Q.   Please write on it.  Take as much time as you need

23 to look at that.

24      A.   Yes.

25      Q.   Do you recognize what has been marked as Exhibit
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 1 5152?

 2      A.   Yes.

 3      Q.   Is that the fact between United, I'm sorry,

 4 PacifiCare and UCSF at the time of the acquisition with

 5 United?

 6      A.   Yes.

 7      Q.   Okay.  Were you involved in negotiation of it?

 8      A.   Yes.

 9      Q.   And I notice that your name is referenced on the

10 contract.  Is that the provider -- are you listed as the

11 primary contact person?

12      A.   Yes.

13      Q.   Okay.  Now, this contact applied, not just to

14 PLHIC, but to any PacifiCare or PLHIC affiliates; isn't that

15 true?

16      A.   Yes.

17      Q.   And at the time of the acquisition United, under

18 the terms of this contract, would have been a PacifiCare

19 affiliate; correct?

20           MR. GEE:  Objection.  At the time of this contract

21 was entered?

22 BY MR. VELKEI:

23      Q.   At the time of the acquisition, United would have

24 been a PacifiCare affiliate under the terms of this

25 contract; correct?
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 1      A.   Yes.

 2      Q.   But UCSF refused to agree to run United members

 3 through this contract; isn't that correct?

 4      A.   No, that's not.

 5      Q.   UCSF has never said to PacifiCare "No, we're going

 6 to negotiate a separate contract with United.  We won't use

 7 this contract?"

 8      A.   Could you please rephrase the question?

 9      Q.   UCSF insisted that United negotiate a separate

10 contract for its members; correct?

11      A.   Yes.

12      Q.   They didn't agree to use the PacifiCare contract

13 which would have governed under the terms of the contract?

14           MR. GEE:  Objection.  What is the relevance?

15           THE COURT:  Well, I'll let you go a little bit

16 longer.  Overruled.  But, I don't quite understand your

17 tone, Mr. Velkei.

18           MR. VELKEI:  Understood, your Honor.  Forgive me

19 for that.

20           Could you read the question back, please?

21                       (Question read.)

22           THE WITNESS:  It was never raised by United to my

23 recollection.

24           THE COURT REPORTER:  I'm sorry.  I can't hear you.

25           THE COURT:  It was never raised by United to her
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 1 recollection.

 2           BY MR. VELKEI:

 3      Q.   At the time of the negotiation with United, UCSF

 4 wanted to raise the rates that were commensurate with the

 5 prior CTM relationship; correct?

 6      A.   Could you please rephrase that?  I'm not quite

 7 sure what you're trying to ask.

 8      Q.   Prior to the acquisition of United or prior to the

 9 acquisition of PacifiCare by United --

10      A.   Okay.

11      Q.   -- United members were carried on the CTM Network;

12 right?

13      A.   Yes.

14      Q.   And in negotiation with United, it got a new

15 contract, UCSF wanted to keep those same rates in place with

16 United; correct?

17           MR. GEE:  Objection.  I just don't understand the

18 relevance of the United contract to this proceeding.

19 They've been --

20           THE COURT:  Well, I understand that it's

21 preliminary to something else.  But if she doesn't

22 understand the question, it's a problem, so can you rephrase

23 it?

24 BY MR. VELKEI:

25      Q.   Let me -- we can read the question back.
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 1                       (Question read.)

 2      A.   That were in existence under the CTN agreement?

 3      Q.   Yes.

 4      A.   Correct.

 5      Q.   Okay.  The Pacific, the rates and the PacifiCare

 6 contract were substantially lower than those CTN rates;

 7 correct?

 8      A.   Yes.

 9      Q.   Now, PacifiCare agreed that a separate negotiation

10 would be undertaken with United; right?

11      A.   No.  They didn't express an opinion one way or

12 another.

13      Q.   A separate contract was negotiated with United?

14      A.   Correct.

15      Q.   Even though PacifiCare could have taken the

16 position that those rates should have been run through its

17 existing contract; correct?

18      A.   They did not take the position.

19      Q.   But they could have under the contract; correct?

20      A.   It appears so.

21      Q.   And had they done so, that would have saved United

22 and its members a substantial amount of money; wouldn't you

23 agree?

24      A.   I think I don't understand what you mean by

25 "substantial".  Would the rates have been more favorable to
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 1 United if they had run through the PacifiCare agreement?

 2      Q.   Yes.

 3      A.   Yes.

 4      Q.   Okay.  Now, that didn't happen; right?

 5      A.   Correct.

 6      Q.   And there were in place two separate contracts,

 7 one for PacifiCare and one for United; right?

 8      A.   Yes.

 9      Q.   Two separate terms of compensation; right?

10      A.   Yes.

11      Q.   Separate fee schedules; right?

12      A.   Yes.

13      Q.   So, in effect, what happened was PacifiCare and

14 United had to keep two separate fee schedules on its books

15 by virtue of this new relationship with UCSF; correct?

16      A.   Yes.  By their choice.

17      Q.   Two separate sets of obligations; right?

18      A.   Yes.

19      Q.   Utilizing nonstandard fee schedules; right?

20      A.   Incorrect.  The United agreement was on a standard

21 fee section.

22      Q.   But the PacifiCare one was not; correct?

23      A.   Correct.

24      Q.   So given the structure of two different fee

25 schedules, one of which was nonstandard, two different sets
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 1 of obligations, it certainly created the potential for

 2 confusion now that the two companies merged; isn't that

 3 true?

 4      A.   Correct.  Except we were on a nonstandard fee

 5 schedule with PacifiCare at their behest.

 6      Q.   The -- on 3/15, March 15, '08, the United fee

 7 schedule and the PacifiCare fee schedule became identical;

 8 correct?

 9      A.   Correct.

10      Q.   So there was a uniform fee schedule for both

11 companies; right?

12      A.   Correct.

13      Q.   And based upon your earlier testimony, an audit

14 that you did for claims after that period of time did not

15 reveal the same issues that had occurred prior to that new

16 contract; isn't that true?

17      A.   Correct.

18      Q.   So the issues that occurred with PacifiCare

19 occurred when there were two separate fee schedules:  One

20 for United and one for PacifiCare; right?

21      A.   I don't think there was a cause and effect here.

22 I don't understand.

23      Q.   I'm just asking temporarily the issues that

24 occurred, occurred during the period when there were two

25 separate fee schedules, one for United, and one with
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 1 PacifiCare?

 2      A.   Correct.

 3      Q.   Okay.  Now, PacifiCare also agreed to

 4 substantially increase the rates it was paying UCSF in the

 5 2007 time frame; correct?

 6      A.   You're referring to the amendment that was

 7 effective in 2007?

 8      Q.   Yes.

 9      A.   Yes.

10      Q.   Okay.  So if we look at 5152, could you show me

11 what the fee schedule was at the time -- well, why don't we

12 turn to the page for confidentiality reasons I don't want to

13 disclose it on the record.

14      A.   So you would like more me to identify the rate

15 that was in place in 2004?

16      Q.   Why don't we try this?  Why don't we go to page 15

17 of the existing contract, right?  And you see your specific

18 fee schedule rates?

19      A.   Yes.

20      Q.   They're identified in Exhibit One.  Those were the

21 rates that were in effect at the time of acquisition by

22 United, correct, for PacifiCare business?

23      A.   Correct.

24      Q.   Okay.  And they stayed in place until the end of

25 '06; right?
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 1      A.   Correct.

 2      Q.   Now, in the negotiation to extend the contract

 3 UCSF insisted on higher rates; correct?

 4      A.   Correct.

 5      Q.   And those rates were roughly 30 percent higher

 6 than PacifiCare had historically been paying; isn't that

 7 true?

 8      A.   Well, it wasn't true because I don't think they

 9 were paying what they had agreed to.  I'm not quite sure how

10 to answer that.

11      Q.   Well, let's focus on the contract terms.

12      A.   Okay.

13      Q.   Now, the contract, the contracted fee schedule for

14 2007 was roughly 30 percent higher than it had been in the

15 prior contracts; right?

16      A.   Correct.

17      Q.   And I'm assuming UCSF was the one that demanded

18 the higher reimbursement rates?

19      A.   Correct.

20      Q.   And presumably PacifiCare got nothing other than a

21 continued relationship with UCSF; isn't that true?

22           MR. GEE:  It calls for speculation.

23           THE COURT:  Well, if you know.

24           THE WITNESS:  Could you repeat the question?

25
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 1 BY MR. VELKEI:

 2      Q.   UCSF agreed or PacifiCare agrees with 30 percent

 3 increase in rates without getting anything other than a

 4 continuing relationship with UCSF?

 5      A.   A continuing relationship and a provider network,

 6 yes.

 7      Q.   Okay.  So it would certainly suggest that UCSF has

 8 a lot of bargaining power in its negotiations with payors

 9 like PacifiCare; correct?

10      A.   There's a difference here in that the negotiations

11 beginning in 2006 with the transition of United from CTN

12 were engaged in with our UC colleagues as a single

13 negotiation.

14      Q.   And the UC system and its medical groups had a

15 sufficient amount of bargaining power in those negotiations;

16 right?

17      A.   Yes.

18      Q.   PacifiCare needed its relationship with UCSF as

19 one of the premier hospitals in the bay area; isn't that

20 true?

21           MR. GEE:  Calls for speculation.

22           THE COURT:  Well, if she knows.

23           MR. GEE:  No foundation.

24           THE COURT:  There may be a foundation.

25           THE WITNESS:  There was no point where they
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 1 expressed such a fee.

 2 BY MR. VELKEI:

 3      Q.   Do you have an opinion in that regard?

 4      A.   In my opinion, were an important part of their

 5 network.

 6      Q.   And just so we're clear, Ms. Martin, higher

 7 reimbursement rates for UCSF results in higher costs for

 8 members and patients, not just PacifiCare; right?

 9           MR. GEE:  No foundation.

10           THE COURT:  Overruled.  If she knows.

11           THE WITNESS:  Depending on the individual types of

12 coverage.

13 BY MR. VELKEI:

14      Q.   Typically speaking, the higher the rate of

15 imbursements, the reimbursement, the more the member pays;

16 correct?

17      A.   Again, it depends on the products.  There are

18 products where it would be irrelevant what the rate would

19 be.

20      Q.   Understood.  Focusing on the PacifiCare plan,

21 increased rates of reimbursement result in increased costs

22 for PacifiCare members; right?

23      A.   For this agreement?

24      Q.   Yes.

25      A.   Yes.
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 1      Q.   So while the actions that -- withdraw the

 2 question.

 3                Um, fair to say that UCSF has had a number of

 4 disagreements with United?

 5      A.   We have had operational issues.

 6      Q.   Okay.  And those operational issues predated

 7 United's acquisition of PacifiCare; correct?

 8      A.   Yes.

 9      Q.   Now, UCSF has used PacifiCare as a way to get

10 agreement from United on certain issues; hasn't it?

11           MR. GEE:  Vague.  Ambiguous.

12           THE COURT:  Sustained.

13 BY MR. VELKEI:

14      Q.   Isn't it, in fact, the case, Ms. Martin, that UCSF

15 conditioned it's terms on the contract that United's

16 agreement to pay higher rates of reimbursement?

17      A.   I don't recall that.

18           MR. VELKEI:  I'd like to show, mark as next in

19 order 5153 a chain of e-mails, um -- well, to be more

20 specific, it appears to be enclosed in a letter from counsel

21 for UC dated October 11, 2006 in which it appears Ms. Martin

22 is copied.

23           THE COURT:  I'll mark that as 5153.  What's the

24 date on that?

25          (Exhibit 5153 marked for identification.)
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 1           MR. VELKEI:  The letter from the lawyers are dated

 2 October 11, 2006.  And the top chain is October 11, 2006 as

 3 well, your Honor.

 4           THE COURT:  Okay.

 5           Also, I assume you want to keep the contract

 6 confidential?

 7           MR. VELKEI:  Yes, please.

 8           MR. GEE:  No objection.

 9           THE COURT:  No objection.  And can I remove the

10 confidentiality on this?

11           MR. VELKEI:  Just make sure there's no -- I have

12 not included the attachments, which have the rates, so with

13 that in mind, yes.

14           THE COURT:  All right.

15 BY MR. VELKEI:

16      Q.   Ms. Martin, take your time and let me know when

17 you're done looking at it.

18           MR. GEE:  So this document, the confidentiality?

19           THE COURT:  Yes, will be removed from the contract

20 and 5152 will go in evidence.

21             (Exhibit 5152 admitted in evidence.)

22           THE WITNESS:  Could you please state the question.

23 I read the e-mail.

24 BY MR. VELKEI:

25      Q.   Yeah.  Let me just start with, um, you were copied
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 1 on this document; correct?

 2      A.   Yes.

 3      Q.   Do you recall receiving a copy of this from a Noah

 4 Rosenberg and a Karen Kaplan?

 5      A.   Yes.

 6      Q.   Okay.  So the UCSF was represented by lawyers in

 7 its negotiations with PacifiCare and United?

 8      A.   Yes.

 9      Q.   Okay.  And, um, United and PacifiCare were not

10 represented by outside counsel, were they?

11           MR. GEE:  Objection.  No foundation.

12           THE COURT:  If you know.

13           THE WITNESS:  UC was represented by lawyers acting

14 as business consultants.

15      Q    (By Mr. Velkei) And PacifiCare and United did that

16 have lawyers in that same capacity; correct?

17      A.   Not to my knowledge.

18      Q.   Okay.  I'd like to turn your direction or

19 attention to the second page, Ms. Martin, in the very, the

20 last full paragraph beginning "Despite this".  "The

21 University is prepared to extend all fee-for-service

22 hospital and physician agreements --

23           THE COURT:  You're going way too fast.

24 BY MR. VELKEI:

25      Q.   "The university is prepared to extend all



4187

 1 fee-for-service hospital and physician agreements with

 2 PacifiCare of California that would otherwise terminate on

 3 December 31.  This extension is specifically conditioned on

 4 United's agreement to pay University hospitals and

 5 physicians in accordance with those hospital and physician

 6 rate schedules attached to this letter as Attachment A."

 7                Do you see that, Ms. Martin?

 8      A.   Yes.

 9      Q.   So UCSF did, in fact, condition Pacific's

10 extension of PacifiCare's contact on United's agreement to

11 pay increased rates; correct?

12      A.   Yes.

13      Q.   And UCSF also raised a number of issues with the

14 PacifiCare provider manual the very day that United's

15 acquisition of PacifiCare closed; isn't that correct?

16      A.   I don't recall.

17      Q.   I'm sorry.

18      A.   I don't recall.

19      Q.   I'd like to introduce as 5154, um, a letter from

20 Mr. Fawley to PacifiCare of California from the UCSF Medical

21 Center.

22                Take your time and look that over, Ms.

23 Martin.

24           THE COURT:  It has a date of December 22, 2005.

25          (Exhibit 5154 marked for identification.)
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 1           MR. GEE:  Your Honor, I just like to note for the

 2 record that the Department has not received any of these

 3 exhibits in production.  I do see the Bates numbers.

 4           THE COURT:  All right.

 5           MR. GEE:  But on our database, they don't appear

 6 on our database and we are not aware of anything in the que.

 7           MR. VELKEI:  We, first of all, we were not

 8 required to turn over.  We did turn over copies of

 9 everything.  And I think it was over the weekend and we

10 uploaded it to the file and that's why we have the Bates

11 numbers.

12           MR. GEE:  I would like to note for the record we

13 have not received them.

14           THE COURT:  Any objection to removing the

15 confidential designation?

16           MR. VELKEI:  No, your Honor.

17           THE COURT:  All right.

18 BY MR. VELKEI:

19      Q.   Do you recognize 5154, Ms. Martin?

20      A.   Specifically, no.  But I see that I was copied and

21 I understand the gist of what is being stated.

22      Q.   Does Reece Fawley report to you?

23      A.   No.

24      Q.   Is he in your group?

25      A.   No.
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 1      Q.   Okay.  Where is -- um, what are his

 2 responsibilities vis a vis -- what are his responsibilities

 3 within the organization?

 4      A.   He's responsible for contracting for the hospital.

 5      Q.   Okay.  Um, this letter corresponds to the exact

 6 date that the acquisition of United or PacifiCare by United

 7 closed; correct, Ms. Martin?

 8      A.   I don't know.

 9      Q.   Um, during this period of time, UCSF also filed a

10 Complaint against United in mid '07; isn't that correct?

11      A.   I --

12           MR. GEE:  Vague.  What complaint against?  To

13 whom?

14           THE COURT:  All right.  Sustained.  You can

15 rephrase.

16           MR. VELKEI:  Sure.

17      Q.   Ms. Martin, UCSF filed a complaint with the

18 Department of Insurance in mid '07 against United?

19      A.   I don't recall specifically dates.  And I don't

20 understand what you mean by Complaint.

21      Q.   Okay.  I'd like to show you as exhibit next in

22 order what I'm going to mark as 5155, which is a letter, um,

23 from a Santiago Munoz at the University of California, and

24 it is dated May 25, 2007.  I'd like you to take a look at

25 that and let me know when you're done.
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 1           THE COURT:  All right.  I'll mark it as Exhibit

 2 5155, a letter dated May 25, 2007:

 3          (Exhibit 5155 marked for identification.)

 4           THE WITNESS:  Okay.

 5 BY MR. VELKEI:

 6      Q.   Do you recognize 5155, Ms. Martin?

 7      A.   Yes.

 8      Q.   Okay.  And when did you first see this document?

 9      A.   I don't recall.

10      Q.   Now, um, this Complaint, um, was filed with the

11 Department right in the middle of some pretty intense

12 contract negotiations with United and PacifiCare; correct?

13      A.   I don't recall.

14      Q.   Well, the PacifiCare contract and United contract

15 were set to expire on June 30, 2007; isn't that correct?

16      A.   I believe that is correct.

17      Q.   Okay.  And it's fair to say that neither company

18 at that point in time had agreed to the terms that UCSF was

19 seeking for an extension; right?

20      A.   For a new agreement?

21      Q.   Yes.  At the time the Complaint was filed.

22      A.   This isn't a Complaint.  It's a letter.  So at the

23 time the letter was issued, we hadn't come to an agreement.

24      Q.   Okay.  The, um, letter references United and

25 PacifiCare; agreed?
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 1      A.   Yes.

 2      Q.   But, in fact, according to your testimony, UCSF

 3 hadn't even discovered any issues with PacifiCare at the

 4 time this letter was sent; right?

 5      A.   Correct.

 6      Q.   Fair to say that United ultimately agreed to the

 7 increased rates that UCSF was seeking?

 8      A.   Seeking to a resolution.

 9      Q.   And the resolution was that United was going to

10 pay more money than UCSF; correct?

11      A.   The resolution was that the rate would be

12 increased.

13      Q.   Okay.  So higher rates of reimbursement; correct?

14      A.   Yes.

15      Q.   And under the United plan, just like the

16 PacifiCare plan, higher rates of reimbursement meant higher

17 costs for its members?

18      A.   Yes.

19      Q.   Now, the letter references Andrea Rosen.  Were you

20 in communications with Ms. Rosen back in May of 2007?

21      A.   In what capacity?

22      Q.   Any capacity?

23      A.   I had met her, yes.

24      Q.   Okay.  And when had you met her?

25      A.   At the meeting that's referenced in this letter.
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 1      Q.   How did you have occasion to attend that meeting

 2 with Ms. Rosen?

 3      A.   I attended as a representative from UCSF.

 4      Q.   Okay.  And had UCSF requested a meeting with the

 5 Department or had the Department requested one with UCSF?

 6      A.   There were representatives from all five campuses

 7 and the meeting was requested by the Office of the

 8 President.

 9      Q.   Of the UC system?

10      A.   Yes.

11      Q.   And other than Ms. Rosen, who else was present

12 from the Department?

13      A.   There were various individuals present

14 representing the Department of Managed Health Care and the

15 Department of Insurance.  I don't recall their names.

16      Q.   The only one from the Department of Insurance that

17 you do recall was Ms. Rosen?

18      A.   Yes.

19      Q.   Okay.  And did Ms. Rosen recommend that the UC

20 system send this letter at her -- to her attention?

21      A.   I don't know.

22      Q.   What do you recall, if anything, about what Ms.

23 Rosen may have said at that meeting?

24      A.   She asked us questions about the claims processing

25 issues that we were having.
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 1      Q.   Do you recall anything more about her

 2 communications in particular?

 3      A.   No.

 4      Q.   So I understood your testimony earlier to be that

 5 you met Ms. Rosen about a year, a year ago?  In fact, you

 6 met Ms. Rosen several years ago; correct?

 7      A.   I have been part of the really large meeting so I

 8 misstated that.

 9      Q.   Okay.  And, in fact, you had meetings with Ms.

10 Rosen subsequent to this mid '07 meeting; isn't that true?

11      A.   Yes.

12      Q.   Um, now, we talked a little bit about how the

13 letter refers to United and PacifiCare.  We're both agreed

14 that at the time this letter was sent, UCSF was not aware of

15 any problems with PacifiCare; correct?

16      A.   Correct.

17      Q.   And while, in fact, the letter kind of conflates

18 the two, in fact, UCSF kept very separate, very distinct

19 records for the PacifiCare plan and the United plans;

20 correct?

21      A.   Correct.

22      Q.   In fact, they were required to because there were

23 different fee schedules and obligations associated with

24 those two contracts; right?

25      A.   Correct.
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 1      Q.   And as time went on sort of as we got into the

 2 gist of the issues in '07 and '08, isn't it, in fact, the

 3 case, Ms. Martin, that you admitted to PacifiCare employees

 4 that the bulk of the problems had nothing to do with

 5 PacifiCare?

 6      A.   Correct.

 7      Q.   Okay.  Now, you mentioned a Ms. Harvey and a Mr.

 8 Liggett.  When did you first start dealing with Anne Harvey?

 9      A.   It was after the June 23, 2006 agreement with

10 United.

11      Q.   You know her to be honest?

12      A.   Yes.

13      Q.   Responsive?

14      A.   Yes.

15      Q.   Did she ever refuse to work with you on PacifiCare

16 issues?

17      A.   No, I have great respect for her.

18      Q.   Terrific.  How about Mr. Liggett?  Do you know him

19 to be honest?

20      A.   I don't know him as well as I know Anne.

21      Q.   Okay.  Um, did Mr. Liggett ever refuse to work

22 with you on the issues that PacifiCare was having with UCSF?

23      A.   Yes.

24      Q.   So fair to say that the representatives on the

25 PacifiCare side were working with UCSF to identify and
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 1 resolve the problems that had come to the surface; correct?

 2      A.   Yes.

 3      Q.   Um, so that I understand completely, and forgive

 4 me if we're going over old ground, but a potential issue

 5 with PacifiCare first arose in June of 2007; right?

 6      A.   Is when it first came to my attention, yes.

 7      Q.   Okay.  And it was -- it was someone in which

 8 department that raised the issue?

 9      A.   Neurosurgery.

10      Q.   Neurosurgery.  Was it somebody in the claims

11 processing side or one of the doctors?

12      A.   No, it was claims follow up.

13      Q.   And what does that mean, Ms. Martin?

14      A.   Those are the individuals who check to see that

15 the claim has been final adjudicated and they pursue, um,

16 the closure of that claim.

17      Q.   So these would be people that would be charged

18 with monitoring compliance with the terms of the contracts?

19      A.   They could.  I don't know if they're charged with

20 that.

21      Q.   Okay.  But as we specified earlier, there is a

22 whole group of people that do exactly that, process claims

23 and monitor compliance; correct?

24      A.   I believe there is a difference between making

25 sure a claim is paid and making sure a claim is paid
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 1 correctly.

 2      Q.   Does UCSF keep any kind of internal records

 3 basically projecting what they -- what they think the

 4 appropriate claims amount should be?  Claims payment amount?

 5      A.   I'm not quite sure I understand.

 6      Q.   In other words, when UCSF submits a claim, do they

 7 have -- do they keep documentation that said this is how

 8 much they think they're going to get by payment, way of

 9 payment?

10      A.   We have a chart that summarizes the rates.  There

11 is no automatic tool when the payment comes in to match it

12 against what is the expected.

13      Q.   Okay.  But fair to say that the mistake that was

14 made was not an obvious one; right?

15           MR. GEE:  Vague.  What mistake?

16           MR. VELKEI:  Mistake by PacifiCare.

17           THE COURT:  The three, the three ones that were

18 brought to her attention?

19           MR. VELKEI:  More generally, your Honor, the

20 mistakes -- I'm not using the right fee schedule and not

21 merely loading.  It was certainly an obvious mistake.

22           THE WITNESS:  No.  Not based upon the tools that

23 we have at our disposal.

24      Q    (By Mr. Velkei) Okay.  It took six months for

25 somebody at UCSF to even figure out there was an issue?



4197

 1      A.   Yes.

 2      Q.   Despite the, you know, fifty plus folks that were

 3 involved strictly in processing claims for the medical

 4 group, correct?

 5      A.   Correct.

 6      Q.   And despite systems being in place to audit

 7 compliance with contract terms?

 8      A.   We have a system to audit a contract a month.

 9 It's very manual and we have dozens of contracts.  So we

10 have to prioritize what we are going to look at.

11      Q.   Okay.  Um, when did you first raise an issue with

12 PacifiCare?

13      A.   I believe I said June of 2007.

14      Q.   And slowly thereafter there was something called a

15 joint committee meeting?

16      A.   Yes.

17      Q.   And that included both representatives from UCSF

18 and PacifiCare; right?

19      A.   Yes.

20      Q.   And there were also representatives for United

21 claims; correct?

22      A.   Yes.

23      Q.   Um, is -- is the concept of a JOC or joint

24 operating committee, has that been in place at UCSF for some

25 time?
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 1      A.   With United PacifiCare, since July of 2007.

 2      Q.   Okay.  Now, kind of stepping back from United

 3 PacifiCare and talking more generally, is the joint

 4 operating committee a form of escalation when UCSF has

 5 issues with payors?

 6      A.   I wouldn't call it escalation.  It is a more

 7 formalized mechanism by which we meet in person and review

 8 issues on both sides.

 9      Q.   So joint operating committees are set up when

10 there are issues between a particular payor and UCSF;

11 correct?

12      A.   Yes.

13      Q.   Okay.  And it's a way to communicate and address

14 any outstanding issues?

15      A.   Yes.

16      Q.   Right.  Has it been something that the company has

17 utilized for some -- UCSF has utilized for some time?

18      A.   I think it's part of our relationships with payors

19 and so we do have these types of meetings with payors.

20      Q.   Okay.  So this wasn't set up specifically for

21 United and/or PacifiCare, this process?

22      A.   Correct.

23      Q.   Okay.  When was it first utilized?

24      A.   I would say three days a week.

25      Q.   So sometime before 2001?
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 1      A.   Yes.

 2      Q.   Okay.  And I believe it's your testimony the first

 3 such meeting occurred on July 16, 2007?

 4      A.   I don't believe I stated it was July 16, 2007.  I

 5 recall it being July of 2007.

 6      Q.   Okay.  Um, were you the lead on behalf of UCSF?

 7      A.   Yes.

 8      Q.   Okay.  And who -- who, in addition to yourself,

 9 would participate in these JOC meetings with United and

10 PacifiCare from UCSF?

11      A.   At the July 2007 meeting, um, in particular, it

12 was representatives from the hospital, MGBS, um, McKesson,

13 and one of the physician cochairs of the contracting

14 committee.

15      Q.   Okay.  So we're focused in your testimony today on

16 issues involving the medical group; correct?

17      A.   Yes.

18      Q.   So it's your testimony that there were also

19 discussions involving the medical center or hospital?

20      A.   Yes.

21      Q.   And those aren't at issue here today; correct?

22      A.   Correct.

23      Q.   So just so we're clear, UCSF Medical Center, to

24 your knowledge, has no issues with PacifiCare during the

25 periods in question?
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 1      A.   I don't know.

 2      Q.   Okay.  Um, and you charge yourself or withdraw the

 3 question.  Did you take it upon yourself to prepare minutes

 4 of those meetings?

 5      A.   Yes.

 6      Q.   And distribute them?

 7      A.   Yes.

 8      Q.   Has that always been your practice?

 9      A.   That's my personal practice.

10      Q.   So, yes?

11      A.   Yes.

12      Q.   Okay.  I'd like to introduce as 5156 an e-mail

13 dated September 17, 2007 -- excuse me, your Honor.  This is

14 actually the wrong one.  Wait a second.  An e-mail dated

15 August 7, 2007 from Ms. Martin to a number of folks

16 including Ms. Harvey and Mr. Liggett.  And it's attaching

17 minutes of a JOC meeting on August 3, 2007.

18           THE COURT:  That e-mail will be marked as 5156,

19 August 7, 2007 e-mail.

20          (Exhibit 5156 marked for identification.)

21           MR. VELKEI:  Take your time to look this over, Ms.

22 Martin, and let me know when you're done.

23           THE COURT:  And can I remove the confidential

24 designation?

25           MR. VELKEI:  I believe so, your Honor.  I frankly
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 1 am focused on the PacifiCare piece of this so if I could get

 2 back to you by day's end?

 3           THE COURT:  Sure.

 4           MR. GEE:  Your Honor, I see some fee schedule

 5 rates that we can either redact or --

 6           THE COURT:  All right.

 7           MR. GEE:  Mr. Velkei's preference.

 8           THE WITNESS:  Okay.

 9 BY MR. VELKEI:

10      Q.   Do you recognize 5156, Ms. Martin?

11      A.   Yes.

12      Q.   Okay.  And is this, in fact, a copy of your

13 minutes, your notes or minutes from an August 3, 2007 JOC

14 meeting?

15      A.   A conference call, yes.

16      Q.   Okay.  And you would prepare these yourselves --

17 yourself?

18      A.   Yes.

19      Q.   And just so we're clear, you made, you felt it

20 important to draw a distinction between issues involving the

21 medical center and the medical group; correct?

22      A.   Correct.

23      Q.   And you also thought it was important to draw

24 distinctions between issues in the medical group involving

25 PacifiCare and those involving United; correct?
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 1      A.   Yes.

 2      Q.   Okay.  So if I turn to page, this is the third

 3 page of the document, PAC849541.  Actually, if you just

 4 start with PacifiCare.  Just PacifiCare PPO down to the UCSF

 5 Medical Center.  There you go.

 6           So just so we're clear, based on your preparation

 7 of this document, the only issues involving PacifiCare on

 8 the PPO side are those identified in these minutes --

 9 minutes prepared by you; correct?

10      A.   Yeah.

11      Q.   Okay.  Um, if we go to the first page of that

12 document, it references a July -- a July 16, '07 meeting?

13      A.   Uh-huh.

14      Q.   Does this refresh your recollection about when

15 that first meeting, first JOC occurred?

16      A.   Uh-huh.

17      Q.   It was, in fact, on July 16?

18      A.   Yeah.

19      Q.   Okay.  I'd like to turn, if we can, to what I'd

20 like to mark as 5157.

21           Ms. Martin, take your time and let me know when

22 you're done with it.

23           THE COURT:  This is an e-mail chain or an e-mail

24 has an attachment, I guess, dated September 17, 2007.

25          (Exhibit 5157 marked for identification.)
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 1           And after this I'd like to take a short break

 2 again.

 3           MR. VELKEI:  Sounds good, your Honor.

 4           THE WITNESS:  Okay.

 5 BY MR. VELKEI:

 6      Q.   Do you recognize 5157?

 7      A.   Yeah.

 8      Q.   Does this, in fact, the document, in fact, reflect

 9 minutes prepared by you from the September 7, 2007 JOC

10 conference call?

11      A.   Yes.

12      Q.   With PacifiCare and United?

13      A.   Yes.

14      Q.   Okay.  And looking at the cover memo, that was

15 also prepared by you?

16      A.   Yes.

17      Q.   And if we look at the third sentence of the first

18 paragraph state there "We appreciate those -- those of you

19 from PacifiCare who participated on the call".  And then the

20 statement "The bulk of our issues are with United ".  Those

21 statements were true and correct at the time you made them?

22      A.   Yes.

23      Q.   And the minutes that you prepared of this meeting

24 accurately -- accurately reflect what transpired from your

25 perspective?
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 1      A.   Yes.

 2      Q.   Okay.

 3           All right.  If we could turn to the third page of

 4 that document, which is Bates number 849586 and reference

 5 down to PacifiCare PPO.

 6           Okay.  Um, so just so we're clear, these reflected

 7 the only outstanding issues between PacifiCare and UCSF at

 8 the time this document was prepared?

 9      A.   Yes.

10      Q.   And I notice at the very end it says "9/7/07 Anne

11 Harvey has discovered that the 1/1/07 fee schedule was

12 loaded at 100 to 120" --

13           THE COURT:  You really did not want to say that,

14 did you?

15           MR. VELKEI:  Oh.  Excuse me.  Withdraw.  Forgive

16 me.  Thank you, your Honor.

17           "Anne Harvey has discovered that the fee schedule

18 was loaded at an incorrect amount"; do you see that

19 statement?  So this occurred at the meeting?

20      A.   On the telephone conference, yes.

21      Q.   Ms. Harvey disclosed this fact to you?

22      A.   Yes.

23      Q.   So she was forthcoming about the issues affecting

24 the PacifiCare UCSF relationship?

25      A.   Yes.
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 1      Q.   Came right out and told you?

 2      A.   Yes.

 3      Q.   Certainly not trying to hide it; correct?

 4      A.   That's correct.

 5      Q.   Now, was there any statement made about the 2006

 6 time period -- at this time?

 7      A.   Not to my recollection.

 8      Q.   Okay.  It's, in fact, the case that in 2006 there

 9 was a net overpayment to UCSF, not an underpayment; isn't

10 that true?

11      A.   That's correct.

12      Q.   Um, focusing on the last sentence, "Anne and

13 Margaret will explore a settlement".  What do you mean when

14 you say "settlement"?  Is it a lump sum payment?

15      A.   At that time I don't recall.  And, ultimately, I

16 never had a conversation that I can recall with Anne about

17 the settlement.  She referred it to George Liggett.

18      Q.   Was UCSF in favor of structuring this as a

19 settlement?

20      A.   Yes.

21           MR. VELKEI:  It seems an appropriate time to take

22 a break.

23           THE COURT:  Fifteen minutes.

24               (Break from 11:00 to 11:35 a.m.)

25           All right.  We'll get back on the record.  Go
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 1 ahead.

 2           MR. VELKEI:  We left off.  We were talking about a

 3 September 17 meeting.

 4           THE COURT:  15 meeting.

 5           MR. VELKEI:  September 17, your Honor.

 6           THE COURT:  The meeting.

 7           MR. VELKEI:  The meeting, yes.

 8           THE COURT:  Okay.

 9           MR. VELKEI:  And so I'd like to then turn to the

10 next meeting, which is October and I'll mark next in order

11 5158 --

12           THE COURT:  Yes.

13           MR. VELKEI:  -- which is an e-mail to Ms. Martin

14 to a number of folks dated October 12, attaching minutes

15 from a 2007 conference call.

16           THE COURT:  All right.  (11:40 a.m.)

17          (Exhibit 5158 marked for identification.)

18           MR. VELKEI:  Ms. Martin, take your time.

19           THE COURT:  Which meeting are you focusing on now?

20           MR. VELKEI:  Your Honor, the way it works, this is

21 an October 5 meeting.

22           THE COURT:  Okay.  And you're skipping the

23 October 2 meeting?

24           MR. VELKEI:  I just don't have those minutes.

25           THE COURT:  Okay.



4207

 1 BY MR. VELKEI:

 2      Q.   So, yes.

 3      A.   Actually, the October 2 was a call on a subset of

 4 issues.  Um, so everything that was discussed was actually

 5 reflected in here.  Something said October 2.  Something

 6 said October 5.

 7           THE COURT:  Thank you.

 8           THE WITNESS:  Okay.

 9 BY MR. VELKEI:

10      Q.   Do you recognize 5158?

11      A.   Yes.

12      Q.   And are these minutes that were prepared by you

13 reflecting conference calls on October 2 and October 5 with

14 PacifiCare and United?

15      A.   Yes.

16      Q.   Okay.  And so we're clear, the only issues between

17 PacifiCare and UCSF are identified on page three of that

18 document on the second half of the page?

19      A.   Yes.

20      Q.   Okay.  And if you could focus on the piece dated

21 October 2, '07 that's in bold.

22           Now, it says here "M. Martin stated that given the

23 lack of any rationale, UCSF would have to presume" --

24           THE COURT:  Wait, wait, wait, wait.  Ten -- the

25 10/2/07 part?
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 1           MR. VELKEI:  Yes, ma'am.

 2           THE COURT:  So you're -- you're starting in a

 3 sentence in the middle of the paragraph?

 4           MR. VELKEI:  Yes, I am, ma'am.

 5           THE COURT:  All right.  Slow down.

 6           MR. VELKEI:  Okay.

 7      Q.   Um, you state in this sentence that UCSF would

 8 have to presume, and I'm going to say a hundred percent of

 9 some figure, was paid for settlement purposes; do you see

10 that?

11      A.   Yes.

12      Q.   Was that the position that you took in the meeting

13 with PacifiCare?

14      A.   That was the position because they could not

15 ascertain which of the two rates they paid any of the

16 activities at.

17      Q.   So they disclose that some may have been paid at

18 one and some at another?

19      A.   Yes.

20      Q.   And your view was the assumption should be made

21 that it was paid at the 100 percent, not the 120?

22           THE COURT:  All right.  Do we have a problem with

23 those particular -- no.

24           MR. GEE:  I think we don't because it is an

25 incorrect.
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 1           THE COURT:  That's fine.

 2           MR. VELKEI:  I'm also not specifying the

 3 percentage of what.

 4           THE COURT:  That's fine.  Could you read the

 5 question back?

 6                       (Question read.)

 7           THE WITNESS:  Absent any evidence to the contrary,

 8 yes.

 9 BY MR. VELKEI:

10      Q.   Okay.  So for these purposes, you were taking the

11 assumption that was most favorable for UCSF; correct?

12      A.   Yes.

13      Q.   Um, and were you open to the idea that PacifiCare

14 would present detail that might shed some light on the

15 issue?

16           MR. GEE:  Vague.  She doesn't understand.

17           THE COURT:  Do you understand the question?

18           THE WITNESS:  I understand the question but this

19 was so long ago and so much has transpired I'm not even

20 quite sure what I thought, to tell you the truth.  Um, --

21           MR. VELKEI:  Well, let me withdraw the question.

22      Q.   PacifiCare, the meeting was left with PacifiCare

23 going back to find some additional details related to this

24 issue to provide to UCSF; correct?

25      A.   That's what they represented, yes.
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 1      Q.   And -- right.  When you say lack of any rationale,

 2 what did you mean by that?

 3      A.   It was communicated to us by PacifiCare that they

 4 did not understand which of the two rates were applied to

 5 any given activity.

 6      Q.   So in some sense more detail would be in

 7 everybody's interests to try to shed light on what had

 8 actually happened?

 9      A.   To achieve potentially a more correct figure, yes.

10      Q.   But at least for the purposes of this particular

11 meeting, your position was the most favorable assumption for

12 UCSF should be applied?

13      A.   That's my job.

14      Q.   Would that be a yes?

15      A.   That is my job.

16      Q.   You were an advocate for your client's position?

17      A.   Yes.

18      Q.   All right.  In fact, PacifiCare did come back with

19 a proposal on how to figure out what had actually happened;

20 didn't they?

21      A.   I do not recall if it was one single proposal or

22 which proposal you're referring to.

23      Q.   You do recall that they came back to you with a

24 proposal on how to resolve any confusion over what had

25 happened?
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 1      A.   I'm not sure which episode you're referring to but

 2 at some point George Liggett and I discussed how we proposed

 3 to resolve this.

 4           MR. VELKEI:  Okay.  Um, I'd like to mark as

 5 Exhibit 5159 a chain of e-mails, the first of which begins

 6 on November 28, and the last of which is on January 25.

 7           There's a number of e-mails in there so take your

 8 time, Ms. Martin.

 9           And on the confidentiality issue, your Honor,

10 maybe we'll just black out a few of those rate provisions.

11           THE COURT:  Okay.

12           MR. VELKEI:  And just remove the confidentiality.

13           THE COURT:  We'll make it 5159 is a top date of

14 January 25, 2008.

15          (Exhibit 5159 marked for identification.)

16           Can you point out to me where all the rates are

17 set forth?

18           MR. VELKEI:  Your Honor, I don't know.

19           THE COURT:  I don't see any.

20           MR. VELKEI:  We'll take a look.  If there isn't

21 one, then we'll take it and remove it.

22           THE COURT:  All right.  Otherwise, the

23 confidentiality can be removed?

24           MR. VELKEI:  Right.  Okay.

25      Q.   Okay.  Um, sort of going backwards and starting
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 1 with the first e-mail --

 2      A.   Uh-huh.

 3      Q.   -- on November 28, um, Mr. Liggett of PacifiCare

 4 did, in fact, send you a proposal on how to resolve the

 5 outstanding issues with regard to these particular claim

 6 files?

 7      A.   Uh-huh.

 8           THE COURT:  Is that a yes?

 9           THE WITNESS:  Yes.

10 BY MR. VELKEI:

11      Q.   And, in fact, he was working over the Thanksgiving

12 holiday to get that to you; isn't that correct?

13      A.   I don't know.

14      Q.   Well, the e-mail was sent just after Thanksgiving;

15 right?

16      A.   It's sent on a Wednesday.

17      Q.   Um, he also had to send a reminder seeking a

18 response from you almost two weeks later; correct?

19      A.   Yes.

20      Q.   So over that two-week period you had not responded

21 to his initial offer; right?

22      A.   Yes.

23      Q.   And Mr. Liggett's proposal was that both PHS,

24 PacifiCare and UCSF, each pull claim abstracts for two

25 separate batches of claims during those periods in question;
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 1 correct?

 2      A.   Yes.

 3      Q.   Um, and it was only after the second reminder from

 4 Mr. Liggett that you actually responded to his offer;

 5 correct?

 6      A.   After the first reminder.

 7      Q.   And, Ms. Martin, you made clear at that time that

 8 you were not going to get involved in a claim-by-claim

 9 reconciliation; isn't that true?

10      A.   Yes.

11      Q.   Was it because you didn't want to take the time?

12      A.   Yes.  It seemed unduly burdensome.

13      Q.   Certainly not suggesting that UCSF didn't have

14 sufficient resources to conduct that claim-by-claim

15 reconciliation; correct?

16      A.   We would have to prioritize that.  I have the one

17 analyst.

18      Q.   But UCSF had the resources to look at this issue

19 if it needed to; correct?

20      A.   Yes.

21      Q.   But your position was that they were not going to

22 do so?

23      A.   Based upon my experience, it was not something

24 that was usually necessary.

25      Q.   Um, so your proposal was, let's just figure out a
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 1 number and come up with some kind of lump sum settlement, as

 2 opposed to going claim-by-claim; correct?

 3      A.   Yes.

 4      Q.   So when you testified earlier today that you had

 5 offered to Mr. Liggett that all of the claims be reworked,

 6 in fact, that was not your preference; was it?

 7           MR. GEE:  Mischaracterizes her testimony.

 8           THE COURT:  Sustained.

 9           Who was reworking?  She doesn't want to rework it.

10           MR. VELKEI:  Your Honor, the witness testified

11 that she was open to --

12           THE COURT:  To having PacifiCare reworked, not

13 that she was going to rework it.

14           MR. VELKEI:  Could you read the question back,

15 please?  I just want to have it in mind so that I understand

16 the objection.

17                        (Record read.)

18      Q.   Okay.  Just so that we're clear, Ms. Martin, Mr.

19 Liggett was not proposing that UCSF rework all of the claims

20 that were at issue; correct?

21      A.   No.

22      Q.   He wasn't even suggesting that you do a

23 claim-by-claim reconciliation of every claim at issue; was

24 he?

25      A.   I disagree.  Based upon his e-mail of November 28.
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 1      Q.   Mr. Liggett was proposing that each side provide

 2 full claims extracts for the two periods, samplings;

 3 correct?

 4      A.   These were not samples.  These were full claims

 5 reports.

 6      Q.   Okay.  So fair to say, UCSF wasn't willing to

 7 engage in a claim-by-claim reconciliation?

 8      A.   Based upon Mr. Liggett's e-mail dated November 28,

 9 point number three is exactly what he's proposing is that we

10 look at this claim-by-claim.

11      Q.   And UCSF was unwilling to do so?

12      A.   That was not our preference, no.

13      Q.   And, in fact, you reiterated on January 25 to Ms.

14 -- to Mr. Liggett that you were not engaging in a

15 claim-by-claim reconciliation for this project; correct?

16      A.   Yes.

17      Q.   It certainly would have been the most accurate way

18 to determine what, um, what underpayments and overpayments

19 there were; correct?

20           MR. GEE:  It calls for speculation.

21           THE COURT:  Overruled.

22           THE WITNESS:  Yes.

23           MR. VELKEI:  Thank you.

24      Q.   You also could have conducted an audit through the

25 team of people that report to you or are available at UCSF;
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 1 correct?

 2      A.   I don't understand the connection.

 3      Q.   You testified to an audit process to determine

 4 compliance with the contract?

 5      A.   Yes.

 6      Q.   Okay.  You could have utilized that process here;

 7 correct?

 8      A.   To what end?

 9      Q.   To determine the number of underpayments and

10 overpayments?

11      A.   I believe it's irrelevant.  They do not get

12 involved in settlement discussions.

13      Q.   Perhaps I'm confused, Ms. Martin.  I understood

14 that there is not a process in place at UCSF to determine

15 compliance of contracts; correct?

16      A.   Correct.

17      Q.   There was an issue about whether PacifiCare had

18 complied with the terms of its contract with UCSF; correct?

19      A.   Correct.

20      Q.   So UCSF could have been able to engage those audit

21 resources to determine from their perspective what they

22 thought had happened; correct?

23      A.   Technically, that's correct.  But it would be very

24 difficult given what PacifiCare was proposing.

25      Q.   And just so we're clear for the record, UCSF



4217

 1 refused to engage in that office process; correct?

 2           MR. GEE:  Objection.  I think that misstates --

 3           THE COURT:  From my understanding is that you took

 4 the position that you weren't going to do that.  You weren't

 5 going to look at the claims individually.

 6           THE WITNESS:  That's correct.

 7           MR. GEE:  I think we're have two processes here.

 8           THE COURT:  I know.  Move on.

 9           MR. GEE:  Thank you.

10 BY MR. VELKEI:

11      Q.   Now, you reference in here that there are issues

12 with other payors.  So if you go to your e-mail in response

13 to Mr. Liggett, paragraph number two, it says here "I used

14 the same calculation when another payor -- with another

15 payor" --

16      A.   Yes.

17      Q.   -- right?  So I'm assuming this is not the first

18 time that UCSF has had issues about underpayment with a

19 payor?

20      A.   That's correct.

21      Q.   PacifiCare is not the first?

22      A.   That's correct.

23      Q.   Certainly not the last; correct?

24      A.   Correct.

25      Q.   Um, there's references to an issue with a
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 1 pre-imminent health care plan.  Do you see that in these

 2 e-mail chains?

 3      A.   Yes.

 4      Q.   And I'm assuming it sounds like from that e-mail

 5 chain that UCSF had issues of underpayment with a preeminent

 6 health care plan other than PacifiCare?

 7      A.   Yes.

 8      Q.   Is it fair to say that at one point or another

 9 UCSF is going to have issues with its major payors; isn't

10 that true?

11           MR. GEE:  Objection.  Relevance.

12           THE COURT:  What is the relevancy?

13 BY MR. VELKEI:

14      Q.   Well, I think we're here today assessing willful

15 conduct on my client in terms of --

16           THE COURT:  All right.  I'll allow it.

17           MR. VELKEI:  Will you read the question back,

18 please?

19                       (Question read.)

20           THE WITNESS:  Yes.

21 BY MR. VELKEI:

22      Q.   These are complicated relationships, isn't it

23 true, Ms. Martin?

24           MR. GEE:  Vague.

25           THE COURT:  Overruled.
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 1           THE WITNESS:  Yes.

 2 BY MR. VELKEI:

 3      Q.   And I'm assuming that the amount at issue in this

 4 particular dispute is probably not the largest amount of

 5 issue, amount of money at issue with a payor in the last

 6 five years; is it?

 7      A.   Yes.

 8      Q.   Yes, it is the largest amount or no, it's not?

 9      A.   Oh, no, it's not.

10           THE COURT:  That's all right.  She replied that

11 before.  This is not -- this is not the largest.

12           MR. VELKEI:  Thank you, your Honor.

13      Q.   Um, so back to the Court's point about UCSF was

14 unwilling to engage in this claim-by-claim reconciliation,

15 while that PacifiCare volunteered to do it itself; didn't

16 it?

17      A.   It appears so, yes.

18      Q.   So when UCSF through you said you weren't going to

19 engage in that claim-by-claim reconciliation, PacifiCare

20 agreed to do it itself to get to the bottom of what the

21 issues were; right?

22           MR. GEE:  Calls for speculation.

23           THE COURT:  If you know.

24           THE WITNESS:  To what issues are you referring?

25      Q    (By Mr. Velkei) The issues that you're testifying
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 1 about, the fee schedule issues.

 2      A.   I don't think they were agreeing to a

 3 reconciliation because of the fee schedule issues.  I think

 4 they just wanted to have a calculation they could feel

 5 comfortable with.

 6      Q.   They wanted to have clarity on exactly how much

 7 was in issue; correct?

 8      A.   Yes.

 9           MR. VELKEI:  I would like to introduce as 5159 --

10           THE COURT:  I think we're at 5160.

11           MR. VELKEI:  -- 5160, um, an e-mail from Mr.

12 Liggett to Ms. Martin dated February 19, 2008.  And we can

13 remove the confidentiality designation, your Honor, because

14 I did not attach the underlying analysis.

15           THE COURT:  All right.  That will be marked as

16 5160 with a top date of February 19, 2008, and I will remove

17 the confidentiality designation.

18          (Exhibit 5160 marked for identification.)

19           THE WITNESS:  Yes.

20 BY MR. VELKEI:

21      Q.   Do you recognize 5160?

22      A.   Yes.

23      Q.   Does this, in fact, reflect that a claim-by-claim

24 reconciliation was provided by PacifiCare for the 2006 claim

25 payment issues to you on February 19?
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 1      A.   Yes.

 2      Q.   And I notice in the e-mail from Mr. Liggett he

 3 asks you to please forward your claims analysis for the same

 4 service, dates of service and products that would help us

 5 identify when comparing similar data sets so that we can

 6 move forward on our settlement discussions; do you see that?

 7      A.   Yes.

 8      Q.   I'm assuming you didn't provide anything to

 9 Mr. Liggett?

10      A.   I did not provide the underlying details.

11           MR. VELKEI:  Um, I would like to introduce as

12 exhibit next in order, unless the Court might wants to take

13 a lunch break.  This may be an appropriate time.

14           THE COURT:  How much longer do you have?

15           MR. VELKEI:  I don't think I have more then a

16 hour, your Honor.  Somewhere in that range.

17           THE COURT:  All right.  How long do you want for

18 lunch?

19           MR. VELKEI:  I'm open.  Whatever is convenient for

20 the Court and the witness.

21           MR. GEE:  Maybe we can come back at 1:00.

22           THE COURT:  Okay, how about 1:15?

23           Thank you, your Honor.

24           MR. VELKEI:  Sold.

25      (A lunch recess is taken from 12:03 to 1:20 p.m.)
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 1 OAKLAND, CALIFORNIA; MONDAY, FEBRUARY 22, 2010; 1:20 P.M.

 2 DEPARTMENT A; ELIHU HARRIS STATE BUILDING, 1515 CLAY STREET;

 3 RUTH S. ASTLE, ADMINISTRATIVE LAW JUDGE

 4                            -oOo-

 5           THE COURT:  All right.  We'll go back on the

 6 record.

 7 BY MR. VELKEI:

 8      Q.   So we left off, Ms. Martin, when we were talking

 9 about PacifiCare undertaking a claim-by-claim

10 reconciliation.  Um, and so why don't we go with the next

11 document in order and mark it and show it to you and let me

12 know if you recognize it.

13           THE COURT:  5161.

14           MR. VELKEI:  Thank you, your Honor.

15           And for these purposes, your Honor, we do need to

16 keep this confidential.  Once the witness sees the

17 attachment, we can have it removed.  It is not essential to

18 the --

19           THE COURT:  Do you want it to remain confidential?

20           MR. VELKEI:  For now, yes, please.

21           THE COURT:  I'll mark as the e-mail with

22 attachments with the top date of March 18, 2008.

23          (Exhibit 5161 marked for identification.)

24 BY MR. VELKEI:

25      Q.   And take your time with this, Ms. Martin, there is
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 1 a fair amount of information.  I want to make sure that you

 2 had an opportunity to review it all.

 3      A.   Okay.

 4      Q.   Do you recognize what has been marked for

 5 identification as 5161?

 6      A.   Yes.

 7      Q.   Is this, in fact, a series of e-mails between you

 8 and Mr. Liggett as well as others attaching a schedule

 9 claim-by-claim reconciliation for 2006 on PacifiCare PPO?

10      A.   Yes.

11      Q.   Okay.  And if you could turn to the first e-mail

12 which would be the second page of the document, Bates number

13 849691.  Did you, in fact, send Ms. Harvey and Mr. Liggett,

14 amongst others, an e-mail giving advance notice of issues

15 you wanted to discuss at the upcoming meeting; correct?

16      A.   Yes.

17      Q.   And you didn't even mention the issue of the

18 underpayments on the PPO PacifiCare product; isn't that

19 true?

20      A.   This is new issues.

21      Q.   Well, it says new and recurring issues; correct?

22      A.   When I say recurring here, it was a problem that

23 we thought was fixed that then resurfaced.

24      Q.   Um, between the time of the last e-mail we looked

25 at, February 19 and this e-mail, there had been no
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 1 correspondence from you with regard to the 2006 claims file

 2 Mr. Liggett had sent you; correct?

 3      A.   I don't know that.

 4      Q.   Okay.  Do you recall any?

 5      A.   No.

 6      Q.   Okay.  Fair to say that the e-mail you did send

 7 Ms. Harvey and Mr. Liggett did not reference where things

 8 stood on the PacifiCare PPO issues; correct?

 9      A.   In -- in my e-mail dated March 2, 2008, is that

10 what you're referencing?

11      Q.   Yes.

12      A.   It does not specifically refer to that issue as it

13 was neither new nor recurring because it had not been fixed.

14      Q.   Just to be clear, it wasn't referenced at all in

15 your initial e-mail to Mr. Liggett; correct?

16      A.   Correct.

17      Q.   And, in fact, Mr. Liggett was the one that brought

18 it up with you wanting to know where things stood on the

19 issue; isn't that correct?

20      A.   Correct.

21      Q.   Fair to say, Ms. Martin, that this was the issues

22 involving PacifiCare PPO business was not a priority, um, in

23 terms of the various issues that were on your plate?

24           MR. GEE:  Relevance.

25           THE COURT:  Overruled.
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 1           THE WITNESS:  I believe, based upon this document

 2 and the other documents that you have shared today, it shows

 3 you the magnitude overall of the issues that we were having

 4 with United of which PacifiCare was a part and the combined

 5 entity is only one payor amongst many.

 6 BY MR. VELKEI:

 7      Q.   I see.

 8      A.   And so we were, during this time period and

 9 ongoing, spending in inordinate amount of our time on

10 resolving the issues that existed with the United PacifiCare

11 book, um, and I would say that with the reconciliation of

12 the PacifiCare PPO piece, it was a matter of scale in terms

13 of how much, um, the error was affecting us financially.

14      Q.   So fair to say there were more pressing issues on

15 your plate other than this PacifiCare PPO piece?

16      A.   Yes.

17      Q.   Um, you did ultimately respond back to Mr. Liggett

18 in terms of the numbers he sent you in that February '08

19 e-mail; correct?  And this would be reflected in the March 3

20 e-mail of 5:31 p.m?

21      A.   What, February?

22      Q.   The earlier exhibit so 5160.

23           I didn't mean to interrupt your Honor.  Forgive

24 me.

25           THE COURT:  Oh, that's okay.
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 1           THE WITNESS:  February 19.

 2 BY MR. VELKEI:

 3      Q.   Yes, ma'am.

 4      A.   I am unclear, without looking at this further,

 5 that we are referring to the same reports.

 6      Q.   Okay.  But it looks to me that in this e-mail

 7 dated March 3, you're responding to what, if any,

 8 underpayments or overpayments you believe were made in 2006;

 9 isn't that correct?

10      A.   I am uncertain, based upon the documents that I

11 have before me, that what is being referenced in the

12 February 19, 2008 e-mail is indeed this report that you have

13 attached --

14      Q.   Okay.

15      A.   -- because there was an earlier, I believe an

16 earlier version that was just listing the claim, not the

17 repricing.

18      Q.   Okay.  Um, let me put it a different way.  Your

19 e-mail to Mr. Liggett was responding to what you think was

20 owed or not owed for 2006; correct?

21      A.   My e-mail of March 3, 2008 indicates that we did

22 not do a claim-by-claim reconciliation which would mean, you

23 know, that we would have to do a claim-by-claim irrespective

24 of whether PacifiCare was willing to do a claim-by-claim so

25 we ran a six-month sample to extrapolate a number.
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 1      Q.   That is my original question, Ms. Martin.  What

 2 you're doing in this e-mail is estimating from Mr. Liggett

 3 what UCSF thinks is owed it for 2006; correct?

 4      A.   Yes.

 5      Q.   And you're not engaged in any kind of

 6 claim-by-claim reconciliation; right?

 7      A.   No.

 8      Q.   You've already testified you refused to do that;

 9 correct?

10      A.   Correct.

11      Q.   And just so we're clear, you come up with this

12 number based on a sample from a different time period all

13 together; isn't that true?

14      A.   Yes.

15      Q.   And you come up with some rough calculation about

16 you take this million dollars times a multiplier of 0.7 to

17 come up with what you think should have been paid for 2006;

18 correct?

19      A.   Yes.

20      Q.   And you come up with a conclusion based on what is

21 a very rough calculation that UCSF is owed over $50,000 for

22 2006; isn't that true?

23      A.   Yes.  Based upon my understanding from PacifiCare

24 of what they had purportedly loaded.

25      Q.   Well, it's based on your calculation that are
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 1 reflected in this e-mail?

 2      A.   Yes.

 3      Q.   More importantly; correct?

 4      A.   Yes.

 5      Q.   And as it turned out, that number was incorrect;

 6 wasn't it, Ms. Martin?  In fact, PacifiCare overpaid UCSF by

 7 $20,000 for the period of 2006; isn't that true?

 8      A.   Yes, it is true.  They were paying off of a

 9 different basis entirely than what Anne had told me.

10      Q.   So it's a good thing they did that claim-by-claim

11 reconciliation; correct?  Good thing for PacifiCare, any

12 way?

13      A.   I can't speak to what is good or not good for

14 PacifiCare.

15      Q.   Okay.  The document that is attached to the e-mail

16 chain, in fact, reflects that there was an overpayment to

17 UCSF less, a little less than $20,000 for 2006; correct?

18      A.   Correct.

19      Q.   Okay.  Um, now, there's no e-mail from you

20 agreeing with Mr. Liggett that, in fact, PacifiCare's

21 numbers for 2006 were correct; is there?

22      A.   We did not come to an absolute perfect match, but

23 at a future point I did think that we were essentially in

24 agreement for the period of calendar year 2006, first six

25 months of 2007, second six months of 2007, and then
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 1 1123-14-2008.

 2      Q.   But you didn't indicate to Mr. Liggett at or

 3 around this time frame that, in fact, his calculations for

 4 an overpayment for 2006 were, in fact, correct?

 5      A.   According to this document, there is nothing that

 6 contains any of my confirmations one way or another.

 7           MR. VELKEI:  Okay.  I'd like to mark as Exhibit

 8 5162 an e-mail chain between Ms. Martin and Mr. Liggett, the

 9 last e-mail of which is dated April 2, 2008.

10           Just checking, your Honor, to see if we can remove

11 the confidentiality designations.  And I believe we can.

12           THE COURT:  All right.  Document with the top date

13 of April 2, 2008 will be marked as 5162.

14          (Exhibit 5162 marked for identification.)

15           MR. STRUMWASSER:  Take your time and let me know

16 when you're done, Ms. Martin.  It's okay.

17           THE WITNESS:  Yes.

18 BY MR. VELKEI:

19      Q.   Do you recognize 5162, Ms. Martin?

20      A.   Yes.

21      Q.   And this is an e-mail from you to Mr. Liggett and

22 then his response?

23      A.   I believe that it is originally from him, then to

24 me.  Then he responds.

25      Q.   Okay.  So he's trying to set up a meeting to let
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 1 you know that there are new folks at PacifiCare that are

 2 going to take over the relationship with UCSF; correct?

 3      A.   Correct.

 4      Q.   You write back and say "Where are we on the

 5 PacifiCare PPO settlement?  It seems reasonably straight

 6 forward, right, or fairly straight forward"?

 7      A.   Yeah.

 8      Q.   And he, and Mr. Liggett writes back to say "We

 9 sent you this claims information we were just looking at.

10 Let me send it to you again".  So at least at that point, as

11 of April 2, you still had not responded to Mr. Liggett about

12 the claim-by-claim reconciliation for 2006; correct?

13      A.   We had received the details.  I do not believe in

14 any of this correspondence that we had agreed to a

15 claim-by-claim reconciliation.

16      Q.   Okay.  And so just so we're clear, up to this

17 point confirmed that, in fact, no money was owed UCSF for

18 2006?

19      A.   I do not recall whether anything was stated but

20 clearly the situation was an ongoing problem and it would

21 have been premature.

22      Q.   Um, Mr. Liggett went ahead and re-forwarded you

23 the claims reconciliation from the last exhibit, right, just

24 to make sure that you had it?

25      A.   Correct.
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 1      Q.   And he also notified you that he was in process of

 2 preparing a claim-by-claim reconciliation for the first six

 3 months of 2007 as well; correct?

 4      A.   Correct.

 5      Q.   And that he would be sending it to you shortly;

 6 correct?

 7      A.   Correct.

 8      Q.   Now, I wanted to go to your comment about you

 9 thought this was fairly straight forward, um, certainly a

10 lot of work was involved in doing this claim-by-claim

11 reconciliation; wouldn't you agree?

12           MR. GEE:  Objection.  No foundation.

13           THE COURT:  Well, she said it.  Thought about it.

14 BY MR. VELKEI:

15      Q.   The PacifiCare side of it, I believe it's

16 referring to PacifiCare.

17           THE COURT:  Oh, all right.

18 BY MR. VELKEI:

19      Q.   I mean I'm saying a lot of work is involved in

20 doing a claim-by-claim reconciliation.

21      A.   Once you exchange the information, yes, a lot of

22 work is involved.  To generate the report, I don't know how

23 much work is involved for PacifiCare.

24      Q.   Well, I believe your testimony was earlier you

25 didn't want to -- UCSF didn't want to go back and do it
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 1 because it was too much work and you needed to prioritize

 2 your resources; didn't you?

 3      A.   Yes.  I did.  And if you look at the date here --

 4      Q.   Uh-huh.

 5      A.   -- we entered into a new agreement with both

 6 United and PacifiCare effective March 15, 2008.

 7      Q.   Right.

 8      A.   These e-mails are all around the period where we

 9 were heavily engaged in negotiations that none of the

10 PacifiCare people listed here were involved in whatsoever.

11      Q.   Okay.  So the PPO issue at this period in time was

12 not a priority of UCSF?

13      A.   The PPO issue --

14      Q.   As reflected that we're testifying, you're

15 testifying about today as reflected in this e-mail, was not

16 a priority of UCSF at the time?

17      A.   At the time period contained here in PacifiCare

18 PPO settlement was not the principle issue with a UC

19 system-wide negotiation.

20      Q.   It was not a priority, correct, ma'am?

21      A.   No.  Correct.

22      Q.   In fact, it wasn't until sometime in mid 2009 that

23 UCSF, through you, actually got back to PacifiCare and gave

24 their read on the data that PacifiCare had provided for the

25 periods in question; isn't that true?
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 1      A.   I do not know.

 2      Q.   Um, before we go there, just so we're clear,

 3 PacifiCare did, in fact, provide claim-by-claim

 4 reconciliation information for the 2007 period; correct?

 5      A.   They provided that in two installments, again,

 6 because they never fixed the problem.  They originally

 7 proposed to provide a report for 2006 and the first six

 8 months of 2007, and that they would fix the problem.  We

 9 went to a third and fourth report of thousands of lines

10 each, because they never were able to do that.

11      Q.   Um, let's -- that's a lot of information in there.

12 First of all, this was -- we're still dealing with a

13 nonstandard fee schedule that you described earlier;

14 correct?

15      A.   Correct.

16      Q.   And, in fact, the case that PacifiCare disclosed

17 to you that they had no way to input that particular fee

18 schedule into their system because it was nonstandard?

19      A.   They proposed the nonstandard fee schedule and

20 they represented that they were building it back in 2004.

21      Q.   In 2007 didn't they, in fact, tell you it was --

22 they couldn't input that fee schedule into the system?

23      A.   They made representations that they were

24 reprocessing claims and that they would be fixing the

25 problem.



4234

 1      Q.   In 2007, Ms. Martin, I'm just trying to get at,

 2 did anybody at PacifiCare ever disclose to you that because

 3 this was a nonstandard fee schedule, they weren't able to

 4 build it into their RIMS system?  And that was part of the

 5 problem?

 6      A.   I don't recall precisely.

 7      Q.   Fair to say though, that the company went back on

 8 a claim-by-claim basis for all of 2007 and for the first

 9 quarter of 2008 to tell UCSF what UCSF should have been paid

10 under the correct fee schedule; right?

11      A.   Correct.

12      Q.   I would like to introduce as exhibit next in

13 order, and just so we're clear, March 15, '08, PacifiCare

14 and United both agreed to, there was one fee schedule that

15 would apply to both plans; right?

16      A.   Correct.

17      Q.   And that was a non -- that was a standard fee

18 schedule; isn't that true?

19      A.   You need to be careful about that.  It was

20 standard for the purposes of a provider.  It was nonstandard

21 for United.

22      Q.   So for your purposes it was standard; correct?

23      A.   Yes.

24      Q.   And once that standard fee schedule was put in

25 place, there were no longer any problems with this
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 1 underpayment issue; were there?

 2      A.   To my recollection, there were no substantial new

 3 problems.

 4           MR. VELKEI:  Okay.  I'd like to introduce as 5163

 5 an e-mail from a Mr. Brodie to Ms. Martin dated April 30,

 6 2009.  It is part of a chain of e-mails.  And I think, your

 7 Honor, if we redact the numbers, we can make this

 8 nonconfidential but I'll have to go back and do it tomorrow

 9 if that's okay.

10           THE COURT:  Sure.  I'll mark it 5163 is an e-mail

11 with a top date of April 30, 2009.

12          (Exhibit 5163 marked for identification.)

13 BY MR. VELKEI:

14      Q.   Ms. Martin, take your time and let me know when

15 you're done with that.

16      A.   Okay.

17      Q.   All right.  Um, do you recognize 5163?

18      A.   Yes.

19      Q.   This is an initial e-mail from a Mr. Jeffrey

20 Brodie to you and then some follow-up correspondence back

21 and forth?

22      A.   Yes.

23      Q.   And Mr. Brodie was a person that designated to

24 take over Mr. Liggett's position as the point person with

25 PacifiCare or for PacifiCare; correct?
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 1      A.   No.

 2      Q.   Let me try that question again.

 3      A.   Okay.

 4      Q.   Mr. Brodie had been introduced to you as someone

 5 who was going to get involved in managing the PacifiCare

 6 UCSF relationship; correct?

 7      A.   Mr. Brodie was introduced to me as the person who

 8 would be handling the United PacifiCare relationship.

 9      Q.   Okay.  And in this e-mail, Mr. Brodie raises with

10 you why, to understand where things stand on this PPO

11 PacifiCare issue, the underpayments for 2007; correct?

12      A.   For 1/1/2006 to 3/14/2008, yes.

13      Q.   That correct.  And we've already established that

14 2006 was a year of overpayments, not underpayments; correct?

15      A.   Correct.

16      Q.   So any underpayments would have only been in the

17 '07, possibly early '08 time frame, correct, Ms. Martin?

18      A.   Yes.

19      Q.   So fair to say that Mr. Brodie is reaching you to

20 you at this point in time so see where things stand on that

21 settlement; right?

22      A.   Correct.  But I would like to note that there were

23 four reports, and we did not receive them until, I believe,

24 the end of 2008.

25      Q.   Okay.  Um, he states in this e-mail that
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 1 PacifiCare is very motivated to resolve this issue; isn't

 2 that true?

 3      A.   He states that, yes.

 4      Q.   Okay.  And he's asking you to give, you give

 5 PacifiCare a number of what they think is the appropriate

 6 amount to resolve this dispute; isn't that true?

 7      A.   Of what UCSF believes?

 8      Q.   Yes.

 9      A.   Yes.

10      Q.   And so up until April of 2009, UCSF had not come

11 back to PacifiCare with a number that they thought was

12 appropriate to settle those periods of time; correct?

13      A.   I believe that is unfair given that we did not

14 receive the full set of information until the end of 2008.

15 What you have presented is incomplete.

16      Q.   Okay.  Ms. Martin, if this is -- let's just assume

17 that the information was given at the end of '08.  There's

18 still four months, a four-month period before UCSF provided

19 a number to PacifiCare of what they thought was an

20 appropriate amount of money to settle this dispute; correct?

21      A.   Correct.

22      Q.   Okay.  So as of April 21, UCSF still had not

23 provided that information to PacifiCare; correct?

24      A.   Correct.

25      Q.   Okay.  And so you respond nearly ten days later



4238

 1 finally with a number to resolve that dispute; correct?

 2      A.   Yes.

 3      Q.   Okay.  And you state that you looked at it on a

 4 line-by-line basis and only came up with a discrepancy of

 5 $8,800; isn't that true?

 6      A.   Yes.

 7      Q.   And so the number that you thought was the

 8 appropriate amount to settle once you factored in ten

 9 percent interest is, in fact, the number that has been

10 agreed to by the parties to resolve this dispute; isn't it?

11      A.   Yes.

12      Q.   Okay.  And now the only issue that remains is to

13 document that settlement; correct, Ms. Martin?

14      A.   Yes.

15      Q.   Now, I wasn't sure, just to be clear, you're not

16 suggesting that PacifiCare is to blame because the

17 settlement hasn't been documented in this last six-month

18 period; correct?

19      A.   I don't understand what you mean.

20      Q.   Well, there's been a six-month delay between when

21 a number was agreed upon and currently; correct?

22           I'm being inarticulate so let me withdraw the

23 question.

24                Um, is there any belief on your part that

25 since the number was agreed upon in April of '09 that
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 1 PacifiCare should have done something that it didn't do to

 2 document the settlement or was it just a function of busy

 3 schedules of both sides?

 4      A.   Under the advice of my counsel, we would like to

 5 keep the settlement discussions confidential.

 6      Q.   Okay.  So there is no implication by you here

 7 today that in this time frame the end of April of '09 to

 8 currently, PacifiCare has done something improper in

 9 connection with resolving these -- this dispute; correct?

10      A.   What do you mean by improper?

11      Q.   Anything, in your opinion, with regard to this

12 dispute?

13      A.   We have not settled because we have a disagreement

14 over the language.

15      Q.   Okay.  Now, in fact, that disagreement has been

16 resolved; has it not?

17      A.   I was, unless this resolution occurred while I was

18 out of the office, I am unaware that it is resolved.  There

19 is no executed document.

20      Q.   Other than a disagreement over the language of the

21 settlement document, are there any or were there any other

22 issues holding up resolution of the dispute since April of

23 '09?

24      A.   No.

25      Q.   Okay.  Focusing back to this $115,000, that's
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 1 roughly ten percent of what PacifiCare paid UCSF over the

 2 period of time in question; isn't that true?

 3      A.   I do not know.

 4      Q.   Any idea?

 5      A.   No.

 6      Q.   Certainly, the bulk of the monies in connection

 7 with these claims were paid in the 2006 2007 time frame;

 8 correct?

 9      A.   Correct.

10      Q.   Just one other area of questioning, Ms. Martin,

11 switch gears a little bit.  Sorry about that.

12           Ms. Martin, what is a TIN, T-I-N?

13      A.   Tax identification number.

14      Q.   And how many tax identification numbers does UCSF

15 have, UCSF Medical Group?

16      A.   We have roughly a dozen.

17      Q.   It used to be more than that; correct?

18      A.   Yes, but not substantially, no.

19      Q.   During the 2006, 2007 time frame, there were 18

20 tax identification numbers for the Medical Group; correct?

21      A.   I do not recall precisely but that could be in the

22 ballpark.

23      Q.   And so there's been an effort on UCSF's part to

24 reduce the number of taxpayer identification numbers that

25 apply?
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 1      A.   We have reduced it, I would think, by a few, at

 2 most.

 3      Q.   Um, you could certainly reduce the number if you

 4 wanted to even more than you have; correct, Ms. Martin?

 5      A.   Yes.

 6      Q.   UCSD Medical Group, USCD, San Diego, has only one

 7 TIN for the entire medical group; isn't that true?

 8      A.   I don't know.

 9      Q.   Um, the more TINS you have, the greater

10 administrative burden; isn't that true?

11      A.   Yes.

12           MR. GEE:  Vague.  On whom?

13           THE COURT:  All right.

14 BY MR. VELKEI:

15      Q.   On both PacifiCare and UCSF?

16           MR. GEE:  Calls for speculation as to PacifiCare.

17           THE COURT:  Okay.  It is also compound.  Why don't

18 you ask another question?

19           MR. GEE:  All right.  Thank you, your Honor.

20 BY MR. VELKEI:

21      Q.   Let's start with, um, UCSF, the more taxpayer

22 identification numbers you have, the greater administrative

23 burden it is in processing claims; correct?

24      A.   We don't process claims.  But it is more difficult

25 to keep track of, yes.
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 1      Q.   There's a greater potential for confusion?

 2      A.   Potentially.

 3      Q.   And you, in fact, made that statement to

 4 PacifiCare representatives; haven't you?

 5      A.   I don't recall.

 6      Q.   Um, just so I understand how the process works,

 7 the agreed-upon fee schedule has to be linked with each of

 8 the taxpayer identification numbers that correspond to UCSF

 9 for claims to be processed correctly; right?

10      A.   Based upon my understanding from my colleagues who

11 work at health plans, yes.

12      Q.   Okay.  And then you need to make sure that each

13 doctor that corresponds to a particular TIN is also

14 registered with that fee schedule; right?

15      A.   That's not the responsibility of the provider.

16      Q.   That's the responsibility of the payor?

17      A.   Yes.

18      Q.   -- like PacifiCare.

19      A.   Yes.

20      Q.   So PacifiCare needs to make sure that they've

21 registered the right fee schedule for every doctor in every

22 taxpayer identification number; correct?

23      A.   That's my understanding, yes.

24      Q.   And at UCSF, doctors have multiple taxpayer

25 identification numbers that they may bill claims on;
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 1 correct?

 2      A.   Yes.

 3      Q.   So that means there are literally thousands of

 4 permutations that would have to be input into a system to

 5 make sure claims are processed correctly?

 6           MR. GEE:  Argumentive.

 7 BY MR. VELKEI:

 8      Q.   Agreed?

 9           THE COURT:  I'll allow it.  If you know.

10           THE WITNESS:  Yes.

11 BY MR. VELKEI:

12      Q.   And I think your testimony was there are 1,600

13 doctors currently with UCSF Medical Group?

14      A.   Yes.

15      Q.   And that number's been higher in the past, hasn't

16 it?

17      A.   It fluctuates.

18      Q.   Um, there are certain protections that are

19 provided to PacifiCare in the contract related to changes in

20 doctors' or taxpayer identification numbers; correct?

21           MR. GEE:  Objection.  Vague.  Which contract?

22           THE COURT REPORTER:  Which what?

23           THE COURT:  Which contract?

24           Sustained.

25           MR. VELKEI:  I think there's only one contract
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 1 between PacifiCare and UCSF; isn't that true?

 2           THE COURT:  And presently in force.

 3           THE WITNESS:  So you're referring to the 2004

 4 date?

 5           MR. VELKEI:  I'm referring to the current contract

 6 in force.

 7      Q.   There's just one contract between PacifiCare and

 8 UCSF that's in force today; correct?

 9      A.   Yes.

10      Q.   And it's been amended; correct?

11      A.   Yes.

12      Q.   Okay.  But I am referring to the original

13 agreement in 2004.

14      A.   Yes.

15      Q.   Okay.  So there are, in fact, certain protections

16 that are put in place into the contracts to protect

17 PacifiCare in the instance or the event that changes are

18 made in the roster of directory of doctors, for example?

19      A.   Do you have a particular section that you're

20 referring to?

21      Q.   Sure.  If you would give me one second.

22           MR. GEE:  Are we on 5052?  Is that what --

23           MR. VELKEI:  Um, and if you would turn to page

24 five of the contracting section 3.13.

25           MR. GEE:  Is that 5152?
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 1           MR. VELKEI:  Yes, it is.

 2           MR. GEE:  Okay.

 3 BY MR. VELKEI:

 4      Q.   See there where it says "Provider agrees that in

 5 the event this agreement is terminated, or the listing

 6 information is or becomes incorrect or incomplete,

 7 PacifiCare will have no obligation to immediately correct,

 8 delete or update such information".  And then we use it's

 9 reasonable efforts to make appropriate changes to the next

10 directory.

11      A.   This is referring to the hard copy directory.

12      Q.   This provision of the contract is still in force,

13 Ms. Martin, to the best of your knowledge?

14      A.   Yes.

15           MR. VELKEI:  I have no further questions at this

16 time.

17           THE COURT:  All right.  Any redirect?

18           MR. GEE:  Just briefly.  And can we take a

19 convenience break for a second or a couple-minute break?

20           THE COURT:  A second break for a couple minutes?

21           MR. GEE:  Thank you, your Honor.

22               (Recess from 2:00 to 2:15 p.m.)

23           THE COURT:  All right.  We're back on the record.

24 Any redirect?

25           MR. GEE:  Ready to go.
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 1                     REDIRECT EXAMINATION

 2      Q.   Ms. Martin, you referred to the UCSF contract as

 3 having a nonstandard fee schedule.  Why do you consider it a

 4 nonstandard fee schedule?

 5      A.   Most of our contracts are on a regional percentage

 6 of Medicare that is specific to San Francisco.  That is the

 7 overwhelming majority.

 8      Q.   And the contract with PacifiCare is not on

 9 regional Medicare, not tied to regional Medicare?

10      A.   Not for this time period of 2006 to March 14,

11 2008.

12      Q.   And why not?

13      A.   Because they originally proposed for the July 2004

14 agreement to go on a percentage of national medicare as

15 opposed to what we have proposed and that was a percentage

16 of San Francisco region Medicare.

17      Q.   And they being that sentence is PacifiCare?

18      A.   Yes.

19      Q.   At the time PacifiCare proposed going tying to

20 national medicare, did they represent that they could

21 correctly load a fee schedule based on national medicare?

22      A.   Yes.

23      Q.   You also testified that UCSF didn't do any regular

24 audits for PacifiCare PPO claims from 2006 to March 2008;

25 right?
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 1      A.   Correct.

 2      Q.   You also testified earlier that UCSF did an audit

 3 for January 2007 PLHIC PPO claims?

 4      A.   Yes.  January 2007 dates of service, and that was,

 5 in large part, due to the fact that there was a new rate

 6 that was negotiated effective January 1, 2007.

 7      Q.   So that wasn't a regular audit?  That was --

 8      A.   It was.  I am uncertain, but it was just for a

 9 one-month period and, normally, we do more than a month.

10      Q.   But for that one-month period, January 2007, UCSF

11 audited all the claims, all PLHIC PPO claims that were for

12 dates of service in January 2007?

13           MR. VELKEI:  Your Honor, this is leading.

14 Objection.  Leading.  The why in question at this point.

15           THE COURT:  All right.  I'll allow it.

16           MR. GEE:  It is preliminary.  It is not coming in.

17           THE COURT:  We're going back over material.

18           Did you get the question?  You can ask it.

19           THE WITNESS:  So the audit criteria were closed

20 claims with dates of service January 1 to January 31, 2007.

21 BY MR. GEE:

22      Q.   And what were the results of this audit?

23      A.   That the contract was not loaded correctly.

24      Q.   Do you have a sense of, as a percentage, how many

25 claims were not paid according to the correct fee schedule?
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 1           MR. VELKEI:  Objection.  Hearsay.  The document

 2 hasn't even been produced.

 3           THE COURT:  Overruled.  So noted.

 4           MR. VELKEI:  Thanks.

 5           THE COURT:  You can answer.

 6           THE WITNESS:  I don't know the exact percentage.

 7      Q    (By Mr. Gee) Was it about 50 percent incorrectly

 8 paid?

 9           MR. VELKEI:  Objection.  Leading.  The witness

10 testified she doesn't know the number.

11           THE COURT:  Well, he can narrow it down.

12           THE WITNESS:  It was, based upon my recollection,

13 substantial, that we concluded the entire fee schedule was

14 still not loaded correctly.

15      Q    (By Mr. Gee) You also testified that the bulk of

16 the problems that you were having with United and PacifiCare

17 didn't have to do with PacifiCare; do you remember that?

18      A.   Yes.

19      Q.   Could you explain what you meant by that

20 statement?

21      A.   We had ongoing numerous and recurring issues with

22 United from the date of the CTN transition June 23, 2006.

23 The one constant issue that we had with PacifiCare PPO

24 related to the incorrect fee schedule.  With United, there

25 was a whole range of issues beyond that.
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 1           MR. GEE:  Thank you.

 2           Your Honor, I have no further questions at this

 3 time but we believe Ms. Martin will probably be coming back

 4 when she responds to the subpoena.

 5           THE COURT:  That's fine.  Do you want to remove

 6 your exhibits?

 7           MR. GEE:  So one other -- one other note.  Ms.

 8 Martin testified about her advice of her counsel about

 9 settlement discussions.  We'd like to confer with her

10 counsel about that.

11           THE COURT:  All right.

12           MR. GEE:  And perhaps ask further follow-up

13 questions when she returns.  And we'll -- I'm sorry.

14           THE COURT:  Settlement -- settlement discussions

15 are confidential unless they're waived by both parties;

16 right?

17           MR. VELKEI:  Exactly.  We're not waiving.

18           MR. GEE:  We believe that some of the cross may

19 have opened the door --

20           THE COURT:  All right.

21           MR. GEE:  -- into that.  And we'd like to, we'd

22 like to discuss that with UCSF's counsel.

23           MR. VELKEI:  Your Honor, if I may.

24           THE COURT:  Be my guest.

25           MR. VELKEI:  It seems to me there is no need for
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 1 this witness to come back.  If the only thing that the

 2 witness is coming back is this January report and nothing

 3 else.

 4           THE COURT:  Well, after it's produced, let's --

 5 we'll discuss it.

 6           MR. VELKEI:  Okay.

 7           THE COURT:  All right.

 8           MR. VELKEI:  Because it seems silly to me.  I know

 9 there is reference to another report, but it is after a

10 period of time which is not at issue here.

11           THE COURT:  Well, let's see what is produced and

12 then we can discuss it.

13           MR. VELKEI:  Sounds good, your Honor.

14           And if we could move the exhibits into evidence --

15 excuse me.

16           THE COURT:  Can I go backwards?

17           5163, any objection?

18           MR. GEE:  No objection.

19                 (Exhibit 5163 in evidence.)

20           THE COURT:  Oh, and putting aside all the

21 confidentiality issues, we'll go through them.  At least one

22 of them I'm going to keep confidential.

23           MR. VELKEI:  Okay.  Certainly.

24           Thank you, your Honor.

25           THE COURT:  5162?
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 1           MR. GEE:  No objection.

 2           THE COURT:  That will be entered.

 3                 (Exhibit 5162 in evidence.)

 4           THE COURT:  5161.

 5           MR. GEE:  No objection.

 6           THE COURT:  That will with be entered.

 7                 (Exhibit 5161 in evidence.)

 8           5160.

 9           MR. GEE:  No objection.

10           THE COURT:  That will be entered.

11                 (Exhibit 5160 in evidence.)

12           5159.

13           MR. GEE:  No objection.

14           THE COURT:  That will be entered.

15                 (Exhibit 5159 in evidence.)

16           5158.

17           MR. GEE:  No objection.

18           THE COURT:  That will be entered.

19                 (Exhibit 5158 in evidence.)

20           5157.

21           MR. GEE:  No objection.

22           THE COURT:  That will be entered.

23                 (Exhibit 5157 in evidence.)

24           5156.

25           MR. GEE:  No objection.
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 1           THE COURT:  That will be entered.

 2                 (Exhibit 5156 in evidence.)

 3           5155.

 4           MR. GEE:  No objection.

 5           THE COURT:  That will be entered.

 6                 (Exhibit 5155 in evidence.)

 7           5154.

 8           MR. GEE:  No objection.

 9           THE COURT:  That will be entered.

10                 (Exhibit 5154 in evidence.)

11           5153.

12           MR. GEE:  No objection.

13           THE COURT:  That will be entered.  She has to do

14 it all, right.

15                 (Exhibit 5153 in evidence.)

16           5152.

17           MR. GEE:  No objection.

18           THE COURT:  That will be entered.

19                 (Exhibit 5152 in evidence.)

20           MR. GEE:  And, your Honor, we'd like to offer 400.

21           THE COURT:  All right.  Um, I'll enter 400.  Not

22 toward the proof of anything, but just to go into the

23 record.

24                  (Exhibit 400 in evidence.)

25           MR. GEE:  Okay.  Thank you, your Honor.
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 1           MR. VELKEI:  Thank you, your Honor.

 2           THE COURT:  Anything else?

 3           MR. VELKEI:  Not at this time.

 4           THE COURT:  So we're letting you go back today.

 5 You may have to come back.

 6           THE WITNESS:  I understand.

 7           THE COURT:  Hopefully not.

 8           THE WITNESS:  Thank you.  Thank you.  (2:32 p.m.)

 9           THE COURT:  All right.

10           Did you want to go through any of the other

11 exhibits for confidentiality now or did you what to look at

12 them and then set a time when we can go through them?  I

13 still have quite a stack again.

14           MR. VELKEI:  If we can set a time and I'll make

15 sure I get these done today before I leave.

16           THE COURT:  Okay.

17           So, um, I have, we have, um, somebody from Duncan

18 coming tomorrow.

19           MR. GEE:  I believe so, your Honor.

20           THE COURT:  Okay.  That is probably not a good

21 day.  And, um, I don't know, Scott Burghoff, he's an inside

22 person dealing with the --

23           MR. VELKEI:  One of the ones dealing with

24 integration.

25           THE COURT:  With integration.
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 1           MR. VELKEI:  There may be a window, your Honor,

 2 next week.  Maybe, I don't know if that's too late for the

 3 Court.

 4           THE COURT:  No.

 5           MR. VELKEI:  We, I believe, are Mr. Dixon is

 6 coming on Monday.

 7           THE COURT:  Correct.

 8           MR. VELKEI:  We penciled in Ms. McFann for

 9 Tuesday, Wednesday, Thursday.

10           THE COURT:  I don't think we need her the whole

11 time.

12           MR. VELKEI:  Well, because of a conflict she is

13 available Wednesday and Thursday.  Tuesday is going to be

14 tough so why don't we pick that day to go over exhibits?

15           THE COURT:  Would that be okay?

16           MR. STRUMWASSER:  Yeah, I mean that is okay.

17 That's the first time I heard that Ms. McFann is available

18 on Tuesday.  I don't think if we're going to be able to

19 finish her in two days.  It will be a stretch to even do it

20 in three but we'll do what we can.

21           THE COURT:  Okay.  So we're going to do exhibit

22 work.

23           MR. STRUMWASSER:  That's on the second?

24           THE COURT:  On Tuesday -- yeah.  And we will need

25 a court reporter at least for a little while for that.
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 1           MR. VELKEI:  Thank you.

 2           THE COURT:  And did Mr., um, McDonald want to

 3 submit a brief?

 4           MR. VELKEI:  Yes.

 5           THE COURT:  Do you want to do that then, too?

 6           MR. VELKEI:  That's great.  And so we'll get the

 7 brief filed.

 8           THE COURT:  You have to get it to them so they can

 9 answer it.

10           MR. VELKEI:  If we get it filed by end of day

11 tomorrow.

12           THE COURT:  Okay.

13           MR. VELKEI:  And then maybe they can, you can file

14 your brief on Friday.

15           THE COURT:  Okay.

16           MR. VELKEI:  I am losing track of witnesses.

17 Today is Monday so we'll get it on, let's say Wednesday at

18 noon and then if we just get some day on Friday.

19           MR. STRUMWASSER:  Well, Wednesday and Thursday are

20 gone.

21           THE COURT:  But if you want to do it on Friday, I

22 don't think it's that complex.

23           MR. STRUMWASSER:  I don't think so either.

24           THE COURT:  Attorney client.

25           MR. STRUMWASSER:  Start, how about Monday morning
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 1 to greet you when you come in?

 2           THE COURT:  Sure.

 3           MR. VELKEI:  Okay.  And then we'll do Wednesday at

 4 end of the day.  How's that?  We have the same schedule you

 5 do.  All right.  Perfect.

 6           THE COURT:  That's fine.

 7           All right.  Anything else?

 8           All right.  Thank you very much.

 9           MR. VELKEI:  Thank you, your Honor.

10           MR. GEE:  Thank you, your Honor.

11           THE COURT:  We're off the record.

12     (Whereupon at 2:32 p.m. the proceedings concluded.)

13
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 1                  REPORTER'S CERTIFICATE

 2           I, Starr A. Wilson, CSR No. 2462, a Certified

 3 Shorthand Reporter, certify:

 4           That the foregoing proceedings were taken before

 5 me at the time and place therein set forth, at which time

 6 the witness was put under oath by me;

 7           That the testimony of the witness, the questions

 8 propounded, and all objections and statements made at the

 9 time of the examination were recorded stenographically by me
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11           That the foregoing is a true and correct

12 transcript of my shorthand notes so taken.

13           I further certify that I am not a relative or

14 employee of any attorney of the parties, nor financially

15 interested in the action.

16           I declare under penalty of perjury under the laws

17 of California that the foregoing is true and correct.
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19
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 2
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 1 Tuesday, February 23, 2010          9:10 o'clock a.m.

 2                        ---o0o---

 3                  P R O C E E D I N G S

 4      THE COURT:  This is on the record.  This is before

 5 the Insurance Commissioner of the State of California

 6 in the matter of PacifiCare Life and Health Insurance

 7 Company.  This is OAH No. 2009061395, Agency No. UPA

 8 2007-00004.  Today's date is February 22nd, 2010 --

 9      MR. GEE:  23rd?

10      THE COURT:  23rd, excuse me.

11          Counsel are present.  Respondent is present in

12 the person of Ms. Monk.  And I believe the Department

13 is ready to call its next witness.

14      MR. GEE:  We are, your Honor.  The Department

15 calls Jeffrey Oczkowski, who has been designated the

16 person most knowledgeable re Duncan.

17      THE COURT:  All right.  Sir, if you can come

18 forward here.

19          (Witness sworn)

20                    JEFFREY OCZKOWSKI,

21          called as a witness by the Department,

22          having been first duly sworn, was

23          examined and testified as hereinafter

24          set forth:

25      THE COURT:  Please state your first and last name
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 1 and spell them both.

 2      THE WITNESS:  Jeffrey Oczkowski, J-E-F-F-R-E-Y,

 3 last name is O-C, as in Charlie, Z, as in zebra,

 4 K-O-W-S-K-I.

 5      THE COURT:  All right.  Go ahead.

 6      MR. GEE:  Thank you, your Honor.

 7              DIRECT EXAMINATION BY MR. GEE

 8      MR. GEE:  Q.  Good morning, Mr. Oczkowski.  My

 9 name is Bryce Gee.  I'm one of the attorneys for the

10 Department.

11      A.  Good morning.

12      Q.  By whom are you currently employed?

13      A.  By UnitedHealthcare.

14      Q.  And within United, do you work in a division

15 or other department?

16      A.  I work for Optum Health Financial Services,

17 O-P-T-U-M, H-E-A-L-T-H.

18      MR. GEE:  What does Optum Health Financial

19 Services do for United?

20      A.  Optum Health runs an HSA service for United.

21      Q.  What's an HSA?

22      A.  HSA is a health savings account.

23      Q.  Could you summarize your educational

24 background, starting from college.

25      A.  I didn't go to college.  So after my high
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 1 school, I was in some trade schools for auto mechanics

 2 and carpentry.  And then after that, I was employed by

 3 MetLife Insurance Company, working in the warehouse and

 4 mailroom for about a year and then went into the

 5 computer room.  And then from that point on, I was in

 6 the production, mail and print, until present.

 7      Q.  When -- you said you went into the mailroom.

 8 The mailroom at United?

 9      A.  At MetLife.

10      Q.  Oh, okay.

11      A.  Yes.

12      Q.  How long have you been at United?

13      A.  Approximately 15 years.

14      Q.  And before United, did you work at MetLife or

15 was there other employment in between?

16      A.  There was a small transition between MetLife

17 and United for five months.

18      Q.  What is your current title at United?

19      A.  I'm the operations manager.

20      Q.  The operations manager of Optum Health

21 Financial Services?

22      A.  Duncan Printing Services.

23      Q.  Is Duncan Printing Services a subgroup of

24 Optum Health Financial Services?

25      A.  Yes.
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 1      Q.  Does Optum Health Financial Services have

 2 other subgroups?

 3      A.  They may have.  I don't know.

 4      Q.  How long have you been the operations manager

 5 at Duncan Print Services?

 6      A.  At Duncan, I was -- since 2001 maybe.

 7      Q.  To whom do you report?

 8      A.  I report to Brad Pressley.

 9      Q.  Could you spell "Pressley"?

10      A.  B-R-A-D, Pressley is P-R-E-S-S-L-E-Y.

11      Q.  What is Mr. Pressley's title?

12      A.  Brad is the director of Duncan Health -- or

13 Duncan Mail, Duncan Printing.

14      Q.  Do you know who he reports to?

15      A.  Brad reports to -- currently, he reports to

16 Jim Koji, J-I-M, K-O-J-I.

17      Q.  Does anyone report to you?

18      A.  Yes.

19      Q.  Who?

20      A.  I have three people that report directly to

21 me: Pam Kruell, P-A-M, Kruell, K-R-U-E-L-L, she's in

22 charge of the print side.  Bill Jordan, B-I-L-L, Jordan

23 J-O-R-D-A-N, Bill is responsible for the insertion side

24 of the house.  And Xanthine Gilliard, X-A-N-T-H-I-N-E,

25 Gilliard is G-I-L-L-I-A-R-D, and she handles the
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 1 customer service.

 2      Q.  What is the insertion side?

 3      A.  Insertion is where we take the documents and

 4 put them in an envelope.

 5      Q.  And print side is where you print the --

 6      A.  Print the documents.

 7      Q.  And I think I know what customer service does.

 8 What are your current responsibilities as operations

 9 manager?

10      A.  I'm responsible for making sure that files get

11 printed and mailed in the time that they're supposed to

12 be mailed.

13      Q.  How do you ensure that today?

14      A.  Today we have systems in place that monitor

15 our work and what time the files arrive so we can

16 schedule them for printing.

17      Q.  What systems are those?

18      A.  We have a system called PTRS, that's Print

19 Tracking Reconciliation System.

20      Q.  Any other systems?

21      A.  That's the one we use for tracking and

22 scheduling.

23      Q.  So you own the PTRS?

24      A.  The programmers in Duncan wrote that program,

25 yes.
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 1      Q.  Does PTRS create any type of summary reports?

 2      A.  We can have it create what we call feedback

 3 files.

 4      Q.  Do you have it create feedback files on a

 5 regular basis?

 6      A.  Depends on what the customer wants.  Some

 7 people want them, some don't.

 8      Q.  Mr. Oczkowski, your counsel has designated you

 9 as the person most knowledgeable re Duncan.  Do you

10 believe that to be the case?

11      A.  I believe so, yes.

12      Q.  Where is your office?

13      A.  Duncan, South Carolina.

14      Q.  That's where Duncan is located, Duncan

15 Printing Services is located?

16      A.  Yes.

17      Q.  What function does Duncan currently perform

18 for United?

19      A.  What I'm responsible for?  I print and mail

20 files, checks, letters, documents.

21      Q.  How about Duncan Printing Services as an

22 entity?

23      A.  There's other departments in Duncan that

24 either do programming and financial --

25      Q.  Could you expand on what programming and
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 1 financial entail?

 2      A.  I don't really get involved in that part, but

 3 programmers would program data for particular files for

 4 customers.  And on the financial side, we do

 5 charge-backs, and we have to buy stock.  So there's,

 6 you know, financials involved.

 7      Q.  By "customers," do you mean United as your

 8 customer?

 9      A.  It could be an internal or external customer.

10      Q.  What would be an example of an external

11 customer?

12      A.  In one case, we have a company that is not

13 part of United that we do some printing for.

14      Q.  How many employees are at Duncan?

15      A.  Total, there's approximately 160.

16      Q.  How many do print and mail functions?

17      A.  Approximately 115.

18      Q.  115?

19      A.  One, five -- yeah -- one, one, five.

20      Q.  And the remaining 45, they are in programming

21 and financial?

22      A.  And quality assurance.  You know, we have

23 another function there.

24      Q.  Do you know what the breakdown between

25 programming and financial and quality assurance is?
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 1      A.  I know financial has approximately five

 2 people.

 3      Q.  40 in quality assurance?

 4      A.  Eight in quality assurance.  And then the

 5 balance would be programmers.

 6      Q.  I see.  What does -- what do the people in

 7 quality assurance do?

 8      A.  They would handle going out and inspecting

 9 jobs that are printed or already inserted.  They'll

10 open up envelopes, verify, you know, the content, if

11 it's supposed to get a return envelope that there's one

12 in there -- stuff like that, just quality assurance.

13      Q.  They do spot checking?

14      A.  Spot checking, yes.

15      Q.  Do they utilize the PTRS?  Is it "PTRS"?

16      A.  PTRS, everyone in the shop utilizes that

17 function.

18      Q.  My understanding is that, in the past, Duncan

19 Print Services was an outside vendor for United.  And

20 then at some point United purchased it, and it became a

21 subsidiary of United; is that correct?

22      A.  That's not true.

23      Q.  How did Duncan become part of -- has Duncan

24 always been part of United?

25      A.  Since -- yes, when United bought Metro Health,
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 1 we were all part of United.

 2      Q.  When did United purchase Metro Health?

 3      A.  I believe it was around 1995.

 4      Q.  Were you working at Metro Health at that time?

 5      A.  Yes.

 6      Q.  Have you ever heard of a service level

 7 agreement?

 8      A.  Yes.

 9      Q.  Is there a service level agreement between

10 Duncan and United?

11      A.  We have a service level agreement with all of

12 our customers based on when a file gets processed.

13      Q.  My understanding of a service level agreement

14 is they set forth certain levels of service that you

15 must attain; is that correct?

16      A.  In our situation, the service level agreement

17 is -- when a document gets printed and when it has to

18 be mailed has to be on a specific day.  So we have to

19 meet that service level agreement.

20      Q.  Are there any other levels of service you must

21 meet?

22      MR. KENT:  Vague and ambiguous.

23      THE COURT:  I'll allow it if you know.

24      THE WITNESS:  We don't meet any others, no.

25      MR. GEE:  Q.  Does Duncan get graded on a
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 1 scorecard?

 2      A.  I'm not sure.

 3      Q.  If you don't meet the level of service you're

 4 referring to, are there consequences?

 5      A.  Yes.

 6      Q.  What are those consequences?

 7      A.  Depending on the line of business, if we don't

 8 meet the service level agreement, there will be

 9 financial penalties incurred.

10      Q.  I'd like to just drill down a little bit about

11 the specific levels of service you're referring to.

12 You said that there's a time frame that you must meet

13 from when you print something and mail it out; is that

14 right?

15      A.  That's correct.

16      Q.  What is that time frame?  Is it different for

17 different types of letters?

18      A.  The customer would set that up with us.  It

19 totally runs off of what the customer wants.

20      Q.  How is it set up for United?

21      A.  Every file is different.  Some people have a

22 24-hour turnaround.  Some people have 48.  Some people

23 have 15 days.  It's whatever they require.

24      Q.  How many different types of print jobs do you

25 do for United?
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 1      MR. KENT:  Currently?

 2      MR. GEE:  Q.  Currently.

 3      A.  A lot.

 4      Q.  Over 100?

 5      A.  We're talking print files, right?

 6      Q.  Yes.

 7      A.  That are different, probably over 100, yes.

 8      Q.  Over 200?

 9      A.  That could be close, yeah.

10      Q.  Close to 200?

11      A.  Yeah.

12      Q.  When you say "customer," are you referring to

13 departments within United?

14      A.  Yes, internal and external customers, yes.

15      Q.  Would the claims department be a customer?

16      A.  Yes.

17      Q.  Do you have other customers within United?

18      A.  I don't really know who all these other people

19 are.  But if they produce a file and they want me to

20 print it, then I would consider them my customer.

21      Q.  Do you know how many files you get

22 specifically from United's claims department?

23      MR. KENT:  It's vague.  Per day?  Per hour?

24      THE COURT:  Sustained.

25      MR. GEE:  Q.  Per day, currently.
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 1      A.  How many files?

 2      Q.  (Nods affirmatively)

 3      A.  I don't know specifically for each department,

 4 but we probably print over 1,000 files a day.

 5      Q.  Do you know how many different types of files

 6 you get from United's claims department currently?

 7      MR. KENT:  It's vague.  Different in what way?

 8      MR. GEE:  He said he gets approximately 200

 9 different types of files from United.  I want to know,

10 of that 200, how many come from claims.

11      MR. KENT:  That wasn't the question.

12      THE COURT:  Well --

13      MR. GEE:  Q.  That's the question now.

14      A.  I wouldn't have that information.  I wouldn't

15 know.

16      Q.  Mr. Oczkowski, shortly after United's

17 acquisition of PLHIC, did Duncan take over certain

18 printing functions for PLHIC?

19      A.  We took over printing functions from IDC.  It

20 was all their print files.

21      Q.  I'm sorry.  When I say "PLHIC," I mean

22 PacifiCare Life and Health Insurance Company,

23 P-L-H-I-C.  Is that okay?

24      A.  Yes, I understand that.

25      Q.  Was it your understanding that IDC was an
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 1 internal department within PLHIC?

 2      A.  I understood IDC to -- that they were

 3 processing PacifiCare's work.

 4      Q.  Do you know when Duncan took over printing

 5 functions from IDC?

 6      A.  August 1st of 2006.

 7      Q.  Do you remember seeing any transition plans

 8 regarding moving these functions from IDC to Duncan?

 9      A.  Yes.

10      Q.  Do you know how many transition plans there

11 were?

12      A.  I don't know about specific plans, but we had

13 meetings and conference calls with them, you know, on

14 transition work.

15      Q.  How about any documentation?

16      A.  There was documentation, yes.

17      Q.  What type of documentation?

18      A.  IDC had a -- I think they just called it their

19 documentation of how their jobs were processed and

20 standard operating procedures.

21      Q.  Do you have a sense of a volume of that

22 documentation?

23      A.  From what I remember, the -- one of the

24 manuals was approximately 8- to 900 pages.

25      Q.  Were there other documents other than this one
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 1 manual that was 8- to 900 pages?

 2      A.  With that document, there was also the

 3 standard operating procedures.

 4      Q.  That was included in the manual?

 5      A.  It was separate.

 6      Q.  Oh, okay.  Any other documentation manual than

 7 the standard operating procedure?

 8      A.  I don't recall any.

 9      Q.  You said you had meetings and calls with IDC.

10 Do you remember how many meetings you had?

11      A.  I don't remember how many, but it was

12 established, a weekly conference call.  And then

13 whatever, you know, during the week, we would have

14 contact to IDC.

15      Q.  You had a weekly conference call.  When did

16 that start?

17      A.  I'm not exactly sure, but I'm going to say

18 sometime in March of '06.

19      Q.  And they continued weekly until around August,

20 2006?

21      A.  They continued weekly, but I believe, as we

22 got closer to the transition, they were -- you know, it

23 was almost like a daily call.

24      Q.  And at the time of this transition, your

25 offices were still in Duncan, South Carolina?
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 1      A.  Yes.

 2      Q.  Do you know where IDC was located?

 3      A.  IDC was in Cypress, California.

 4      Q.  Did you ever have any face-to-face meetings

 5 with people from IDC?

 6      A.  Yes.

 7      Q.  How many?

 8      A.  We had flown out and met with them one time --

 9 I did.

10      Q.  Do you know of any other face-to-face meetings

11 with IDC?

12      A.  From Duncan?

13      Q.  Between anyone at Duncan and anyone at IDC?

14      A.  There was two other people that met with --

15 I'm not exactly -- who they met with at IDC but that

16 have gone out to the shop, yes.

17      Q.  Who are those two other people?

18      A.  Brad Pressley and Jim Smith, J-I-M, S-M-I-T-H.

19      Q.  Do you know how many meetings Mr. Pressley

20 had?

21      A.  Well, he was involved on the conference calls

22 with us, the weekly calls.

23      Q.  But face-to-face meetings?

24      A.  Oh, no, I don't.

25      Q.  Who is Jim Smith?
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 1      A.  Jim Smith is in charge of the programming

 2 staff at Duncan.

 3      Q.  What's the title?

 4      A.  I believe Jim Smith's title is director.

 5      Q.  Director of Duncan Print Services?

 6      A.  Director of programming.

 7      Q.  Do you know how many face-to-face meetings Jim

 8 Smith had?

 9      A.  No, I don't.

10      Q.  He was a participant on the weekly call?

11      A.  Yes.

12      Q.  Do you still have in your possession the IDC

13 manuals and standard operating procedures that you

14 referred to earlier?

15      A.  I'm not sure if we have the exact

16 documentation that they sent us because a lot of those

17 procedures don't exist anymore.  And we kind of

18 narrowed it down a little bit for our own use.

19      MR. GEE:  I'm going to show you a document and ask

20 that it be marked as 401, your Honor.

21      THE COURT:  Yes.

22      THE WITNESS:  What was that number?

23      MR. GEE:  401.

24      THE COURT:  E-mail chain with a top date of August

25 2nd, 2006.
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 1      MR. GEE:  Bates numbered PAC 0834853.

 2      THE COURT:  And that's the Exhibit 401.

 3          (Department's Exhibit 401 marked for

 4           identification)

 5      MR. GEE:  Take your time, Mr. Oczkowski, and just

 6 let me know when you're finished.

 7      THE WITNESS:  Thank you.

 8      MR. GEE:  Q.  Are you ready?

 9      A.  Yes.

10      Q.  I'm interested right now in the memo -- the

11 e-mail memo that appears on Page 2 of this document.

12 And I may -- Mr. Oczkowski, I may also be referring to

13 the number on the lower right-hand corner for reference

14 sometimes.

15      A.  Okay.

16      Q.  What I'm looking for is -- the last four

17 digits are 4854.

18      THE COURT:  All right.  Can I remove the

19 confidential designation?

20      MR. KENT:  Yes.

21      MR. GEE:  Q.  Do you recognize this e-mail

22 memorandum?

23      A.  I don't really know.  I don't think I'm copied

24 in on this.

25      Q.  Well, the e-mail memorandum appears to be from
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 1 the IDC transition team to PacifiCare managers and

 2 above.  And I'm wondering if you remember receiving

 3 this?

 4      A.  I don't recall, no.

 5      Q.  Do you know what the IDC transition team is?

 6      A.  I can only assume it was United people working

 7 with IDC on transitioning all of the functions.

 8      Q.  You weren't on the IDC transition team?

 9      A.  I was on the transition team for moving the

10 print work to Duncan, but there were other transition

11 teams involved outside of Duncan.

12      Q.  You don't remember working with anyone from

13 the IDC transition team?

14      A.  I worked with people at IDC.  I don't know if

15 they were part of a transition team or not.

16      Q.  Okay.  Fair enough.

17          On the third page -- well, I guess it starts

18 on the bottom of the second page.  It says, "Production

19 print services," then continues, "PacifiCare production

20 print will be moving from Cypress, California to Duncan

21 Printing Services' group facility in Duncan, SC."

22          That's the transition of printing services

23 that we were referring to from IDC to Duncan?

24      MR. KENT:  No foundation.

25      THE COURT:  If you know.



4281

 1      THE WITNESS:  I believe it is, yes.

 2      MR. GEE:  Q.  What production print services were

 3 being transferred?

 4      A.  Print files that IDC printed in Cypress were

 5 now going to be transitioned to Duncan, South Carolina

 6 for printing.

 7      Q.  And what comprised those files?

 8      MR. KENT:  Objection, vague.

 9      THE COURT:  Do you understand the question?

10      THE WITNESS:  Could you --

11      MR. GEE:  Q.  What type of printing were you

12 doing?  You said "files."  Were these letters, checks,

13 both?

14      A.  All correspondence, different documents.

15      Q.  So they were letters?

16      A.  Letters, checks, EOBs.

17      Q.  What type of letters?

18      A.  I really don't know what kind of letters they

19 are.  All I know them as is a document because it comes

20 in a file name.

21      Q.  Do you know how many different types of

22 letters?

23      MR. KENT:  Vague as to time.

24      MR. GEE:  Q.  That were being transitioned?

25      THE COURT:  During the transition?
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 1      THE WITNESS:  I don't know how many different

 2 letters.  It would be multiple letters within a file.

 3 I wouldn't know that.

 4      MR. GEE:  Q.  How about checks?  What types of

 5 checks was Duncan taking over?

 6      A.  We were going to transition, I believe, the

 7 ILIAD checks, the NICE checks, RIMS -- and broker and

 8 commission, I don't know if that falls under one of

 9 those three categories.

10      Q.  And EOBs?  What types of EOBs were being

11 printed?

12      A.  Most of the EOBs, I believe, print within the

13 check file.

14      Q.  And then on this third page of this document,

15 the paragraph starting, "Mail/Copy and Demand Print

16 Services," it appears that mail/copy services and

17 demand print services will be managed by Xerox

18 Corporation.  Did you understand how these services

19 differ from what was being transitioned to Duncan?

20      A.  This part was not being transitioned to

21 Duncan.  I wasn't involved in that.

22      Q.  Then back to Page 2, that second to last line,

23 "Transition plans have been established and are running

24 on schedule" --

25      MR. KENT:  I'm sorry.  Which paragraph?
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 1      MR. GEE:  The paragraph starting, "The scope of

 2 this effort...."

 3      THE COURT:  It's the second to the bottom line on

 4 Page 2, if you count "Production print services" as a

 5 line.

 6      MR. GEE:  Thank you, your Honor.

 7      MR. KENT:  Thank you.

 8      THE WITNESS:  So what was the question?

 9      MR. GEE:  Q.  There's no question.  I was just

10 trying to reference to get you to the sentence.

11          Do you know what was meant by those transition

12 plans?

13      A.  Again, I wasn't copied on this, you know.

14      Q.  But do you know?

15      A.  I can assume that it was a transition of the

16 work from IDC to Duncan, the print files.

17      Q.  And you listed -- you told me you considered

18 transition plans were some manuals and standard

19 operating procedures.  Did those manuals or standard

20 operating procedures have any timeline or schedules in

21 them to complete this transition?

22      A.  The manuals didn't have any schedule in them.

23 But when we found out of a date that the transition was

24 going to happen, we knew that was the date, so --

25      Q.  Do you remember any other documentation
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 1 reflecting transition plans that included a timeline or

 2 schedule of the transition?

 3      A.  I mean, a document was created, like, from our

 4 conference calls and stuff like that, you know, what --

 5 basically a timeline that was what was going to happen,

 6 when.  That was updated on every conference call, yes.

 7      Q.  And this e-mail memo says it was sent to all

 8 PacifiCare managers and above, notifying them of this

 9 transition.  Are you aware of any other announcements

10 to PacifiCare managers informing them of this

11 transition?

12      A.  I'm not a PacifiCare manager, so I wouldn't

13 know.

14      Q.  Do you know of any efforts by Duncan to reach

15 out to PacifiCare managers to inform them of this

16 transition?

17      A.  They knew of the transition because we were

18 working with them on it.

19      Q.  What PacifiCare managers were you working

20 with?

21      A.  I was working with Lily Balimanti and Beverly

22 Saks.

23      THE COURT:  Can you spell those names for us,

24 please, as best you can?

25      THE WITNESS:  Lily, L-I-L-L-Y [sic], Balimanti,
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 1 B-A-L-I-M-A-N-T-I [sic] -- I don't know.  And Bev Saks

 2 is B-E-V, S-A-K-S.

 3      MR. GEE:  Q.  And before the transition, were you

 4 aware of other PacifiCare managers that had previously

 5 used IDC services?

 6      A.  I'm not sure I understand.

 7      Q.  Is it your understanding that PacifiCare

 8 employees used the services performed -- prior to the

 9 transition, used services performed by IDC?

10      A.  I mean, I was only aware of IDC did printing

11 for PacifiCare.  I'm not aware of anything else.

12      MR. GEE:  I'd like to show you a document and have

13 it marked as --

14          402?

15      THE COURT:  Correct.  E-mail with a top date of

16 July 24th, 2006 is marked as Exhibit 402.

17          (Department's Exhibit 402 marked for

18           identification)

19      MR. GEE:  Bates No. PAC 0845582.

20          Just let me know when you've had a chance to

21 review it, Mr. Oczkowski.

22      THE WITNESS:  I'm ready.

23      MR. GEE:  Q.  Do you recognize this e-mail?

24      A.  It looks familiar, yes.

25      Q.  Do you remember the issue raised by -- is it
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 1 Mr. or Ms. Patel?

 2      A.  I believe it was a Mister.

 3      Q.  Mister.  Did you ever speak with Mr. Patel on

 4 the phone?

 5      A.  I don't believe I did, no.

 6      Q.  Did you ever meet with Mr. Patel?

 7      A.  I don't believe I did, no.

 8      Q.  So Mr. Patel is e-mailing -- on the bottom

 9 e-mail, he's e-mailing Ms. Saks.  And you mentioned

10 Ms. Saks.  Did you tell us her title?

11      A.  No, I did not.  I'm not sure what her title

12 was.

13      Q.  And Mr. Patel is informing Ms. Saks that he

14 uses IDC services very extensively for provider

15 communication, right?

16      A.  Yes.

17      Q.  And he needs to discuss with her transitioning

18 IDC's functions to Duncan, right?

19      A.  Yes.

20      Q.  And before this e-mail, Mr. Patel's e-mail to

21 Ms. Saks, to your knowledge, had anyone at Duncan

22 contacted Mr. Patel to work on transitioning the

23 functions he needed moved over to Duncan?

24      A.  From what I recall on the situation, it was a

25 future function that he wanted to implement, not
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 1 something that was done currently.  And it didn't

 2 really have anything to do with printing mail.  It had

 3 to do, actually, with Jim Smith's department

 4 programming something for him or if we could program

 5 it.  So I really wasn't involved in this part.

 6      THE COURT:  Any objection to my removing the

 7 confidential designation?

 8      MR. KENT:  None, your Honor.

 9      THE COURT:  All right.

10      MR. GEE:  Q.  Are you aware of Mr. Smith

11 contacting Mr. Patel to resolve this issue?

12      A.  I'm not sure it was an issue, and I'm not sure

13 if he contacted him.

14      Q.  So is it your belief that provider

15 communication, including scheduled reports mailing, was

16 something Mr. Patel needed in the future but not in the

17 past?

18      A.  That's what he says here, yes.

19      MR. GEE:  I'd like to show you another document.

20          May I have it marked as 403, your Honor?

21      THE COURT:  Yes.

22          All right.  Exhibit 403 is an e-mail with a

23 top date of July 10th, 2006.

24      MR. GEE:  And the Bates number is PAC 0847021.

25      THE COURT:  Any objection to my removing the
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 1 confidential designation?

 2      MR. KENT:  No, your Honor.

 3      THE COURT:  Okay.

 4          (Department's Exhibit 403 marked for

 5           identification)

 6      MR. GEE:  Are you ready?

 7      Q.  I'm looking at the bottom e-mail on the first

 8 page from Ms. Switzer to Ms. Saks.  Do you know who

 9 Ms. Switzer is?

10      A.  Yes, I do.

11      Q.  Who is she?  What's her title?

12      A.  I'm not sure of her title, but at that

13 particular time, she handled the broker and commission

14 checks.

15      Q.  Also I should ask you, do you recognize this

16 e-mail?

17      A.  Yes, I remember it.

18      Q.  Do you remember this issue with Ms. Switzer?

19      A.  Yes.

20      Q.  Ms. Switzer says she recently became aware of

21 the closure of IDC and says that, "It will greatly

22 affect my operation."  Do you know of any effort by

23 Duncan before Ms. Switzer's July 9th, 2006 e-mail, any

24 effort by Duncan to transition the IDC services that

25 Ms. Switzer's operation was using?
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 1      A.  You mean communicating to her?

 2      Q.  Yes.

 3      A.  I'm not exactly sure why no communication went

 4 out.  But it wasn't Duncan's responsibility.  It was

 5 more like an overall responsibility of United to make

 6 the announcement that IDC wasn't going to be there

 7 anymore.  Duncan wasn't going to make an announcement.

 8 So I'm not sure, you know, how she was notified or who

 9 didn't notify her.

10      Q.  But she is one of the people that -- strike

11 that.

12          Ms. Saks responds to you and Ms. Switzer -- or

13 she responds to Ms. Switzer and says that -- identifies

14 you as leading the transition efforts; is that right?

15      A.  That's correct.

16      Q.  That's correct that you were leading the

17 transition efforts?

18      A.  I was leading part of it, the print and mail

19 side, yes.

20      Q.  And then above, Ms. Saks writes a separate

21 note to you saying that she assumes you're working with

22 the business for those processes where business

23 handling is required.  Do you understand what she means

24 by that?

25      A.  When I got this e-mail, I had called Susan up
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 1 and explained the whole situation to her and how we

 2 were going to handle her jobs.

 3      Q.  But do you understand what Ms. Saks is

 4 referring to when she says she assumes you or someone

 5 else is working with business?

 6      MR. KENT:  Objection, irrelevant.

 7      THE COURT:  Overruled.

 8      THE WITNESS:  We didn't work with business.  We

 9 worked with IDC to transition the work.

10      MR. GEE:  Q.  Did you tell Ms. Saks that her

11 assumption was incorrect, that you weren't working with

12 someone in business?

13      A.  I don't recall.

14      Q.  It's your testimony that it was United's

15 responsibility to inform business.  And then how would

16 business then -- people on the business side get in

17 touch with Duncan to work towards transitioning their

18 functions?

19      MR. KENT:  It's compound; it's argumentative.

20      THE COURT:  Sustained.

21      MR. GEE:  The compound or --

22      THE COURT:  Yes, it's compound.  You're asking too

23 many things at once.

24      MR. GEE:  Can I have the question read back,

25 please?
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 1          (Record read)

 2      MR. GEE:  Q.  It's your testimony that it was

 3 United's responsibility to get in touch with business

 4 people?

 5      MR. KENT:  Asked and answered.

 6      THE COURT:  Your answer was "yes," correct?

 7      THE WITNESS:  Yes.

 8      MR. GEE:  Q.  And then what was supposed to happen

 9 next in order for the people -- the business side to

10 transition the functions to Duncan?

11      MR. KENT:  Objection, vague.

12      THE COURT:  Do you understand the question?

13      THE WITNESS:  The business wasn't transferring the

14 work to us.  It was IDC that was transferring the work

15 to Duncan.  It wasn't the businesses.

16      MR. GEE:  Q.  And then you said that you spoke

17 with Ms. Switzer on the phone.  And what did you

18 discuss with Ms. Switzer?

19      A.  She basically explained to me what her

20 concerns were, and I basically explained how we were

21 going to process her files.

22      Q.  What were her concerns?

23      A.  I believe one of her concerns had to do with

24 the broker checks and how some brokers, I think, came

25 to the office to pick up their checks, and some were
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 1 overnighted.  Like, if they had a FedEx account, then

 2 they would FedEx that check to them.

 3          And she wanted to know if we would provide

 4 that same service.  There were some that we couldn't

 5 do.  I mean, the broker's not going to fly to South

 6 Carolina to pick their check up.  So I said, "You know,

 7 that's not going to happen."  But providing overnight

 8 service, and stuff like that....

 9      Q.  In the top e-mail, you write to Ms. Saks and

10 say, "We're all set.  I spoke with Susan this morning."

11 What did you mean by that?

12      A.  Just, I spoke with her.  She understood

13 where -- you know, the functions that we were going to

14 do.  She says, "Okay.  Fine."  And I said, "Okay.

15 Fine."

16      Q.  So you believe that you resolved

17 Ms. Switzer's concerns as of this date?

18      A.  Yes, I do.

19      MR. GEE:  Just show you another document and have

20 it marked as -- 404?

21      THE COURT:  Correct.

22          All right.  404 will be marked; it's an e-mail

23 with a top date of July 21st, 2006.

24      MR. GEE:  The Bates number is PAC 0845610.

25      THE COURT:  Can I remove the confidential
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 1 designation?

 2      MR. KENT:  Yes, your Honor.

 3      THE COURT:  Okay.

 4          (Department's Exhibit 404 marked for

 5           identification)

 6      MR. GEE:  Q.  So I'm interested in the e-mail

 7 starting on the bottom of the first page, from

 8 Ms. Switzer.  I believe the date is July 20th, 2006.

 9 And it continues to the -- through the second and third

10 pages.

11      A.  July 21st?

12      Q.  I think it's on the second to bottom line on

13 the first page.  It's 7/20/2006.

14      A.  Yes.

15      Q.  So that e-mail, continuing through the second

16 and then going to the third page.

17      A.  Mm-hmm.

18      Q.  It appears Ms. Switzer is listing a number of

19 questions and concerns she has about how Duncan is

20 going to handle the printing and mailing needs of her

21 organization.  Is that a fair reading?

22      A.  This is what I spoke to Susan about in the

23 last document.  It was these items.

24      Q.  So these are the exact concerns she raised

25 with you on the phone?
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 1      A.  Exactly, yes.

 2      Q.  And you respond on the first page, the next

 3 day, July 21st, 2006, that you've been trying to get in

 4 touch with Ms. Switzer and that Duncan is having

 5 trouble matching and printing broker checks; is that a

 6 fair reading of your e-mail?

 7      A.  Yes, we had a problem identifying the file

 8 names of these checks.

 9      Q.  And Timothy Rickis, R-I-C-K-I-S, responds to

10 you that same day.  And Mr. Rickis is the director of

11 commissions and credentialing ops.  Do you know where

12 Mr. Rickis works?

13      A.  I do not, no.

14      Q.  And Mr. Rickis says -- I'm looking now at the

15 first paragraph; I think it's the third sentence.

16          "These are concerns we had due to late notice

17 and short time to plan for this change."

18          Do you understand "this change" to refer to

19 the change from IDC to Duncan?

20      A.  I could see that, yes.

21      Q.  Do you know what he meant by "late notice"?

22      A.  I do not know, no.

23      Q.  Do you know to whom he meant late notice?

24      A.  I can only assume he was meaning to IDC or

25 PacifiCare.
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 1      Q.  He says "...short time to plan for this

 2 change."  The "short time to plan," did you understand

 3 that to mean short time to plan for the transition?

 4      A.  I'm not sure if he's talking about the work

 5 that we were transitioning or he's just summarizing

 6 something himself.

 7      Q.  And then Mr. Rickis continues, "We were

 8 assured there would be no issues."

 9          Do you know if it was Duncan that gave those

10 assurances?

11      A.  We could have, yes.

12      Q.  Do you remember specifically giving

13 reassurances that there would be no issues with the

14 transition?

15      A.  Not to Timothy, no.

16      Q.  To others?

17      A.  I mean, we had, you know, conference calls.

18 And we felt pretty confident that, you know, we

19 understood the work, and we moved it over.  So I'm not

20 sure if we gave assurances to people.

21      Q.  Going back to Ms. Switzer's e-mail listing

22 these questions and concerns, were you surprised by the

23 concerns she's expressing in this e-mail after you

24 thought these issues had been resolved on your call

25 several days before?
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 1      A.  I believe I had called her based on this

 2 e-mail.

 3      Q.  Let's go back to 403, the previous document.

 4 Do you see the date at the top e-mail where you write,

 5 "We're all set.  I spoke with Susan this morning"?

 6      A.  Mm-hmm.

 7      Q.  And the date is July 10th, 2006?

 8      A.  That's correct.

 9      Q.  And the date of Ms. Switzer's e-mail on

10 Exhibit 404 is July 20, 2006?

11      A.  Yes.  These were the same issues we talked

12 about on the phone.

13      Q.  So my question was, were you surprised -- you

14 talked with her on the phone sometime maybe

15 July 10th --

16      A.  Right.

17      Q.  -- or before?  And you thought you had

18 resolved those issues.  And then ten days later, you

19 receive this page and a half e-mail from Ms. Switzer

20 where she is expressing those concerns once again,

21 those concerns that you thought --

22      A.  She was just reiterating them to us.  That's

23 all I got out of this.  They were already resolved.

24      Q.  Could you go back to Exhibit 401, the first

25 document I gave you?  It's an e-mail chain.  The top
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 1 date is August 2nd, 2006.  Do you have that in front of

 2 you?

 3      A.  Yes.

 4      Q.  If you could turn to Page 2, it's the last

 5 four Bates Nos. 4854 --

 6      A.  Correct.

 7      Q.  -- and the e-mail on August 1st, 2006 from

 8 Ms. Switzer to Mr. Pressley and Stephen Kedzuf,

 9 K-E-D-Z-U-F.

10          Do you know who Mr. Kedzuf is?

11      A.  Yes.

12      Q.  Who is he?

13      A.  Stephen was, I guess you could say, Brad's

14 counterpart that took over the other work that was not

15 going to be transitioned to Duncan, anything left at

16 IDC.

17      Q.  Just so I remember, Mr. Pressley is your boss?

18      A.  That's correct.

19      Q.  And in Ms. Switzer's e-mail to Mr. Pressley

20 and Mr. Kedzuf, I'm looking now at the -- I think it is

21 the fourth line from the bottom, starting, "I have

22 commission checks sitting in my out bin that did not

23 get picked up today."

24          Do you remember this issue being raised with

25 you around the time of the transition?
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 1      A.  Duncan is not responsible for outgoing mail.

 2 We handle the print files and mail the print files.  We

 3 don't -- this wasn't part of our department.

 4      Q.  So this is not a function that was

 5 transitioned to Duncan?

 6      A.  That's correct.

 7      Q.  Do you know who was supposed to be picking up

 8 the outgoing mail?

 9      A.  I can only assume that that would be either

10 Stephen's department or someone else or whatever the

11 office was that was doing it originally.  It wasn't a

12 part of Duncan.

13      Q.  Then going to Page 1, Ms. Switzer's e-mail,

14 starting about the half of the page -- middle of the

15 page to Mr. Rickis, and she says she's very concerned

16 about problems they're experiencing.  And the first

17 problem she raises is a check run that went astray

18 between IDC and Duncan.  Do you remember that issue

19 being raised with you around this time?

20      A.  I don't recall this specific incident, you

21 know.

22      Q.  What's a check run?  Do you know what that

23 term means?

24      A.  We use the term "check run" meaning like a

25 check file, that -- the file runs; we print it and mail
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 1 it.

 2      Q.  Then a little further down her e-mail, after

 3 the heading "Summary," Ms. Switzer says that she

 4 believes Duncan did not get enough -- sufficient

 5 information to take over her area's business functions.

 6          Do you know what information Duncan did

 7 receive regarding Ms. Switzer's business functions

 8 other than the e-mails that we saw before?

 9      MR. KENT:  Calls for speculation.

10      THE COURT:  If you know.

11      THE WITNESS:  We received the manual.  I mean,

12 that was information documentation.

13      MR. GEE:  Q.  Did the manual address

14 Ms. Switzer's needs?

15      A.  Not according to her response.  I'm only

16 guessing that she wasn't happy.

17      Q.  Did you agree with her that Duncan didn't

18 receive sufficient information about her business

19 needs?

20      A.  I mean, in my opinion, we received enough

21 information to process her jobs, yes.  You know, we

22 processed them.

23      Q.  And then she says that either Duncan didn't

24 feel the need for training or training to reach out to

25 the business was not managed well.  Do you believe that
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 1 Duncan received adequate training on reaching out to

 2 business?

 3      A.  I think this is her opinion.  I mean --

 4      Q.  But I'm asking your opinion now.

 5      A.  I think we received enough training.

 6      Q.  On how to reach out to business?

 7      A.  No.  On how to process her jobs.

 8      Q.  How about training on reaching out to

 9 business?

10      MR. KENT:  Objection, it misstates the document,

11 also calls for speculation, no foundation.

12      THE COURT:  I thought he testified that they

13 didn't reach out to business.

14      THE WITNESS:  Exactly.

15      THE COURT:  So I guess he didn't receive training

16 on it.

17      MR. GEE:  Q.  That's right.  You received no

18 training on reaching out to business?

19      A.  No.

20      MR. GEE:  Your Honor, now wouldn't be a bad time

21 for a break.

22      THE COURT:  Sounds good.

23          (Recess taken)

24      THE COURT:  All right.  We'll go back on the

25 record.
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 1          Go ahead.

 2      MR. GEE:  Q.  Mr. Oczkowski, you testified that it

 3 was IDC's responsibility to notify Duncan about PLHIC

 4 business users such as Mr. Patel and Ms. Switzer who

 5 needed services transition, right?

 6      A.  Could you repeat that?

 7      Q.  Yeah, sorry.  You testified that it was IDC's

 8 responsibility to notify Duncan of business users at

 9 PLHIC who needed their services transitioned; is that

10 right?

11      A.  I don't know if we notified IDC to tell them

12 that.  But in that case, if someone wanted Duncan to

13 process work for them, then they needed to contact us,

14 and we would accommodate them.

15      Q.  "They," being?

16      A.  Any business or person that wanted us to print

17 something for them.

18      Q.  But as part of the transition effort, is it

19 your testimony that the business users themselves, such

20 as Mr. Patel and Ms. Switzer, were responsible for

21 getting in contact with Duncan to tell Duncan what

22 services they used?

23      A.  No, because if they were already using the

24 service at IDC, that function would now be done at

25 Duncan.
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 1      Q.  How would Duncan learn about that function?

 2      A.  Through the documentation.

 3      Q.  From IDC?

 4      A.  From IDC, yes.

 5      Q.  Do you know how many business users IDC

 6 identified to Duncan?

 7      A.  I don't believe they gave us business users.

 8 They gave us documentation on, "These are the files

 9 that you process."  That's what we print and we mail.

10      Q.  As part of the transition from IDC to Duncan,

11 did Duncan also take over some functions from IBM?

12      A.  I thought IDC was IBM.  So --

13      Q.  Okay.  Was IBM a vendor that IDC was using

14 before the transition?

15      A.  I think IBM and IDC just processed all of the

16 work for PacifiCare.  That's all I know.

17      MR. GEE:  Let me show you and have marked as --

18          405, your Honor?

19      THE COURT:  Correct.  405 is an e-mail with a top

20 date of June 5th, 2006.

21          (Department's Exhibit 405 marked for

22           identification)

23      MR. GEE:  Q.  Do you recognize this document?

24      A.  Yes.

25      Q.  Could you turn to the second to last page.



4303

 1 The last part of the Bates is 6509.  I'm interested in

 2 the e-mail from Mr. Smith on June 1st, 2006.

 3      THE COURT:  I'm sorry.  I meant to ask if the

 4 confidential designation could be removed.

 5      MR. KENT:  Yes, your Honor.

 6      THE COURT:  Thank you.

 7      MR. GEE:  Q.  And it appears Mr. Smith is

 8 forwarding an agenda for Duncan's trip to IDC, right?

 9      A.  Yes.

10      Q.  Is this the one face-to-face meeting you had

11 with IDC that we were discussing earlier?

12      A.  Yes, it was.

13      Q.  Did anyone else from Duncan attend those

14 meetings?

15      A.  Three other people had traveled out there with

16 me: Xanthine Gilliard -- do I need to spell it?

17      Q.  You spelled it once before.  I think that's

18 sufficient.

19      A.  John Dinicola.

20      Q.  Spell that.

21      A.  D-I-N-A-C-O-L-A [sic], James Kopec and myself.

22      Q.  Dinicola, is that a capital "N"?

23      A.  I don't think so.

24      Q.  Who is Mr. Dinicola?

25      A.  John Dinicola is someone that does a lot of
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 1 training in our office.

 2      Q.  What kind of training does he do?

 3      A.  When we hire people to run the equipment, he

 4 puts them through, like, a training process, our own --

 5 our own training process.

 6      Q.  Mr. Kopec?

 7      A.  Mr. Kopec handles basically our disaster

 8 recovery for Duncan.

 9      Q.  What does that mean?  What is disaster

10 recovery?

11      A.  If a tornado or something like that was

12 supposed to hit Duncan, or we have a fire and the shop

13 gets shut down, we still have to make sure we can

14 process all of our files.  So we have another company

15 that does that for us.

16      Q.  Natural disaster recovery?

17      A.  Natural.

18      Q.  And the purpose of this trip was to learn

19 about IDC's processes that were going to be transferred

20 to Duncan; is that right?

21      A.  Yes.

22      Q.  And then in the above e-mail, it's actually a

23 little difficult to follow because people are writing

24 comments within the e-mails, but it appears there are

25 some comments to the agenda by Ms. Saks; is that right?
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 1      A.  Yes.

 2      Q.  Then some more comments by another person

 3 named Lily?

 4      A.  Yes.

 5      Q.  Is that Lily Ibadala?

 6      A.  Balimanti.  She was the one I couldn't spell

 7 the first time.

 8      Q.  If you go back to the second to the last page,

 9 Bates 6509, the e-mail from Jim Smith goes to -- that's

10 Beverly Saks, right?  And then another e-mail to

11 someone that appears to be IBM?

12      A.  Lily was with IBM.

13      Q.  So that's Lily Balimanti?

14      A.  Yes.

15      Q.  Then if you could turn to 6508.  The fifth

16 asterisk from the bottom, starting "You're obviously

17 not going to be able to see all the processes during a

18 one-week period" -- could you read that paragraph to

19 yourself.

20          Can you tell -- do you remember if this was

21 written by Ms. Saks?

22      A.  I believe it was.

23      Q.  I don't see under this e-mail or under that

24 paragraph or anywhere else in the e-mail an answer to

25 that question.  Do you -- or that series of questions.



4306

 1 I don't see answers.

 2      A.  I don't recall any, no.

 3      Q.  I'm sorry?

 4      A.  I don't recall seeing anything in here

 5 responding back to that.

 6      Q.  Then going back to Page 1 of the document,

 7 look at the first paragraph of Ms. Saks's top e-mail,

 8 appears that Ms. Saks wants to have a meeting to

 9 discuss the agenda but Mr. Smith does not.  Is that a

10 fair reading?

11      A.  Yes.

12      Q.  Then Ms. Saks expresses some concern about

13 some of the questions Mr. Smith is asking; is that

14 right?

15      MR. KENT:  Objection.  There's no foundation for

16 this.  We're going to examine this witness about what

17 somebody else may have thought which is recorded by yet

18 another person?

19      THE COURT:  Well, he is CC'd on it.  I'm willing

20 to hear his understanding of it.  But it's not anything

21 more than his understanding.

22      MR. GEE:  I understand that.  I'm only asking for

23 his understanding.

24      THE WITNESS:  Could you ask that question again?

25      MR. GEE:  Could you read that?



4307

 1          (Record read)

 2      THE WITNESS:  Yes, I'd agree with that.  Yes.

 3      MR. GEE:  Q.  And then Ms. Saks is also concerned

 4 that Duncan won't have access to IBM people

 5 post-transition; is that right?

 6      A.  That's correct.

 7      Q.  Is it your understanding that Duncan didn't

 8 have access to IBM after the transition?

 9      A.  When we were having all of our conference

10 calls and discussing all of this, one of the options we

11 put on the table was to have some of the IBM people or

12 IDC people come to Duncan and work with us through

13 transition.  So it was out there on the table as an

14 option for us.  Not in this e-mail.

15      Q.  Who posed that option -- or who presented that

16 option?

17      A.  I don't remember offhand who it was.

18      Q.  Was it someone -- it was someone from the

19 United side?

20      A.  I believe it was someone from Duncan.  It was

21 just a thought on our part that, you know, it could

22 help us.

23      Q.  Do you know if moving these print services

24 that we've been talking about, do you know if that

25 saved United money?
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 1      A.  I'm sure it saved them money, yes.

 2      Q.  Do you know approximately how much?

 3      A.  I don't, you know, do financials.

 4      MR. GEE:  I'd like to show you a document, have it

 5 marked as 406.

 6      THE COURT:  406 is an e-mail with attachment with

 7 a date of January 5th, 2007.

 8          Can I remove the confidential designation?

 9      MR. KENT:  Yes, your Honor.

10          (Department's Exhibit 406 marked for

11           identification)

12      MR. GEE:  Q.  Do you recognize this e-mail?

13      A.  I've seen it, yeah.

14      Q.  Do you recognize the attachment?

15      A.  The accomplishments?

16      Q.  Yes.

17      A.  Yes.

18      Q.  Did you assist in preparing the attachment?

19      A.  Yes.

20      Q.  Turning to the attachment, the fourth line

21 down, "Moved PacifiCare production print from Cypress

22 to Duncan," that's the transition we've been

23 discussing?

24      A.  That's correct.

25      Q.  And it says in parentheses, "($3MM annual
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 1 savings.)"  Is that 3 million?

 2      A.  I believe so, yes.

 3      Q.  Does that sound about right to you?

 4      A.  I don't know.  I don't deal with the

 5 financials.

 6      Q.  Also, for the record, the Bates on 406 is PAC

 7 0844921.

 8          Mr. Oczkowski, do you know of any other --

 9 other than the transition that occurred in August of

10 2006, do you know of any other transitions of functions

11 to Duncan?

12      MR. KENT:  Vague.  Ever?

13      THE COURT:  Sustained.

14      MR. GEE:  Q.  Following the August 2006

15 transition, were there other efforts to move functions

16 to Duncan?

17      THE COURT:  From?

18      MR. GEE:  Q.  From United and PacifiCare?

19      A.  I'm not sure if they were before or after the

20 transition of IDC to Duncan, but there were other lines

21 of business that we did work for.

22      Q.  Can you tell me which lines of business you're

23 thinking of?

24      A.  In the document 406, the attachment, some of

25 those other -- Ovations, Rx Solutions, AmeriChoice --
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 1 those are lines of business that is -- that had

 2 transitioned to United that we started printing for.

 3      Q.  I see.  Do you remember in 2008 there was an

 4 effort to move printing functions performed --

 5 previously performed by Lason to Duncan?

 6      A.  I don't recall us moving anything from Lason

 7 to us.

 8      MR. GEE:  I'll show you a document, ask that it be

 9 marked as 407.

10      THE COURT:  Thank you.  407 is an e-mail with a

11 top date of February 6th, 2008.

12      MR. GEE:  And the Bates is PAC 0246601.

13      THE COURT:  Any objection to removing the

14 confidential designation?

15      MR. KENT:  Yes, your Honor.

16      THE COURT:  All right.  That will be removed.

17          (Department's Exhibit 407 marked for

18           identification)

19      MR. GEE:  Q.  Mr. Oczkowski, feel free to read the

20 whole document.  I'm only going to ask questions about

21 No. 3.

22      A.  There's a lot here.

23      Q.  Please, take your time.

24          Directing your attention to No. 3, the

25 paragraph starting, "Steve Parsons is still
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 1 targeting" -- does that refresh your recollection about

 2 printing services that were moved from Lason to Duncan

 3 in 2008?

 4      MR. KENT:  No foundation.

 5      THE COURT:  You can always refresh somebody's

 6 recollection.  Overruled.

 7      THE WITNESS:  I don't believe we moved any

 8 printing from Lason to Duncan.  I'm not sure this even

 9 happened.

10      MR. GEE:  Q.  Fair enough.  I'm going to switch

11 gears a little bit.

12          We discussed -- you said that Duncan receives

13 print files.  The current process today, how does

14 Duncan receive print files from its customers?

15      A.  On the United side or --

16      Q.  PacifiCare.

17      A.  PacifiCare?  There's various ways that files

18 come in to us.  Our responsibility picks up when the

19 applications or the business puts a valid print file

20 out on the system for us to print.  Okay?  We pick up

21 that print file, we route it to a system where --

22 that's basically a tool where it allows us to route

23 that print file to an actual printer, then the job is

24 printed.

25      Q.  You said that a valid print file gets put on
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 1 the system.  What system are you referring to?

 2      A.  Depends on what application is sending us

 3 work.

 4      Q.  What are the various systems that you utilize?

 5      THE COURT:  For PacifiCare?

 6      MR. GEE:  Q.  For PacifiCare.

 7      A.  For PacifiCare?  Some people send files, print

 8 files, directly to a print queue that's called QDirect.

 9 And QDirect is a tool that allows us to route that file

10 to a printer.  Other applications send files to a --

11 like a server or file sharer.  And then once that file

12 is there, we pick them up at that location, and then we

13 route them to QDirect for printing.

14      Q.  Any other ways, for PacifiCare?

15      A.  There are some manual jobs that we spool.

16 They're called spooler jobs.  Someone gives us an

17 e-mail and says, "Here's a job.  Print it for me."

18      Q.  Is the job an attachment to the e-mail, or

19 does the e-mail contain a link to somewhere else?

20      A.  It's just a number.  There's no link to it.

21 It's just a number, six-digit number.

22      Q.  What does that number get you?

23      A.  That number corresponds to a -- a file.

24      Q.  And that's -- go ahead?

25      A.  A print file.
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 1      Q.  A print file on what?

 2      A.  On a server, I guess it is.

 3      Q.  Is the server at Duncan or somewhere else?

 4      A.  It's not at Duncan.

 5      Q.  You don't know where it is?

 6      A.  No, I don't.

 7      Q.  Is it a United server?

 8      A.  I wouldn't know that.

 9      Q.  Is this the same -- is this a similar process

10 that was in place in 2006?

11      A.  For IDC?

12      Q.  I'm sorry, post transition.

13      MR. KENT:  Vague.

14      THE COURT:  Do you understand the question?

15      THE WITNESS:  I think I do.

16          They performed the service, I believe, yes.

17      MR. GEE:  Q.  And print files were sent to Duncan

18 in a similar fashion, some files were sent to print

19 queue, some were sent to a server, file share, and some

20 were manual jobs that were spooled and sent by e-mail?

21      A.  Yes,

22      Q.  That was the case in 2006?

23      A.  Yes.

24      Q.  And after you complete the print job, the

25 letter or the EOB or check is printed, what happens
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 1 next in the process?

 2      A.  Depending on if it's a check, there's a

 3 reconciliation process.  Some jobs don't require a

 4 reconciliation, like if it's a report or something.  We

 5 print it, and then there is a procedure that says you

 6 either mail it or you FedEx it, whatever the business

 7 wants done with that particular file.

 8      Q.  If it's going to get mailed, what happens to

 9 it?

10      A.  It's put on a cart, the whole file.  It's

11 moved over to a -- what we call the insertion area,

12 where you put it on a machine and it inserts it into an

13 envelope, puts the postmark on it, and mails it.

14      Q.  This reconciliation process, is that related

15 to the PTRS that you referred to before?

16      A.  It is now, but back then it wasn't on PTRS.

17      Q.  Back in 2006?

18      A.  That's correct.

19      Q.  Was there a reconciliation process back in

20 2006?

21      A.  Yes.  We had one in place, yes.

22      Q.  Could you describe it?

23      A.  When the file is sent to the printer, the

24 operator records the beginning and ending leader

25 numbers.  And when they finish the job, they subtract
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 1 those two numbers out, and that basically tells us how

 2 many sheets of paper went through the machine.

 3          And we would balance that against what they

 4 called a check register that said, "This job has 100

 5 checks in it."  And if 100 checks went through the

 6 machine, printed, then we balanced.

 7      Q.  In 2006, was there a reconciliation process

 8 for correspondence that was mailed out?

 9      A.  What type of correspondence?  I mean --

10      Q.  Let's say acknowledgment letters.

11      A.  No, there wasn't.

12      Q.  Now, Mr. Oczkowski, we discussed a check run

13 issue earlier that occurred, I believe, around the time

14 of the transition.  But you didn't remember exactly

15 what that referred to.  Do you remember -- since the

16 transition, do you remember other check run issues for

17 PLHIC claims?

18      A.  I remember there were some issues, yes.

19      Q.  What types of issues are they?

20      A.  I believe there was an instance where a data

21 file was not sent to us, so we did not process any

22 checks for that day.

23      Q.  Do you remember when that happened?

24      A.  I remember when we were notified that it

25 occurred.
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 1      Q.  When was that?

 2      A.  I believe it was in January of '07

 3      Q.  And that just happened for one day.

 4      A.  Yes, that was one day.

 5      Q.  Any other check run issues?

 6      A.  For that particular check?

 7      Q.  No.  Just generally.

 8      A.  Yeah, there were -- that same scenario with a

 9 couple other -- a different application.  One of them

10 was RIMS.  And I think the other one was NICE, and I

11 can't remember what the third one was.

12      Q.  So there were other days on which a data file

13 wasn't sent and checks were not printed?

14      A.  We were only notified once, yeah.

15      Q.  Do you know how many other days there were?

16      A.  It was a total of three days, I believe, yes.

17      MR. GEE:  Let me show you a document, I believe

18 it's 408.

19      THE COURT:  It is.  This is meeting notes for

20 January 29th, 2007.

21      MR. GEE:  And the Bates is PAC 0657618.

22      THE COURT:  Can you look and see, while the

23 witness is looking at it, whether the confidential

24 designation can be removed.

25      MR. KENT:  Just a moment, your Honor.
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 1      THE COURT:  Yes.

 2      MR. GEE:  Mr. Oczkowski, take your time and read

 3 through everything you need to feel comfortable, but

 4 I'm only going to be asking you questions on Page 5,

 5 about halfway down.  There's a heading, "RIMS checks

 6 that did not print."

 7      THE COURT:  Are you concerned about the numbers on

 8 here, Mr. Kent?

 9      MR. KENT:  Yes.

10      THE COURT:  So we could either redact them or put

11 them in an envelope.

12      MR. KENT:  I suggest we just redact them, and that

13 will make it a little simpler.

14      THE COURT:  All right.  Is that all right with

15 you, Mr. Gee?

16      MR. GEE:  That would be our preference as well.

17      THE COURT:  All right.

18          (Department's Exhibit 408 marked for

19           identification)

20      MR. GEE:  Q.  Ready?  Do you recognize this

21 document?

22      A.  I had seen it in preparation.

23      MR. KENT:  I think the question is whether you had

24 seen it historically.

25      MR. GEE:  Q.  Before?
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 1      A.  Oh, no, I hadn't.

 2      Q.  Thank you.  Could you turn to Page 5.  And I'd

 3 like to ask you some questions about the -- those

 4 bullet points under "RIMS checks that did not print."

 5      A.  Yes.

 6      Q.  And it identifies three dates, 10/23, 11/25,

 7 and 12/28.  Is it your understanding those are 2006?

 8      A.  Yes.

 9      Q.  And do those dates sound like the three dates

10 you referenced before where checks did not print?

11      A.  Only one of these days was a RIMS check.

12      Q.  Do you know which day?

13      A.  No, I don't.

14      Q.  Am I reading that correctly?  There were 6,000

15 claims that were affected over these three days?

16      A.  I don't know claims.

17      Q.  But does that sound right to you, that there

18 were about 6,000 claims?

19      MR. KENT:  No foundation.

20      THE COURT:  Sustained.

21      THE WITNESS:  Pardon me?

22      THE COURT:  You don't have to answer.

23      THE WITNESS:  Oh.

24      MR. GEE:  Q.  Do you know what type of checks

25 these were?  Were they to members or providers?
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 1      A.  To us, we don't really know if they go to

 2 members or providers.  It's a print file.  So we really

 3 don't know where it's going.

 4      Q.  Do you know how United discovered that these

 5 checks weren't printed?

 6      A.  I believe it was through a customer complaint

 7 or something.

 8      Q.  A customer in what sense?

 9      A.  Someone who was supposed to receive a check.

10      MR. GEE:  I'd like to show you another document,

11 have it marked as 409.

12      THE COURT:  We are at 409.  It's an e-mail with a

13 top date of February 26th, 2007.

14      MR. GEE:  The Bates is PAC 0325709.

15      THE COURT:  Can I remove the confidential

16 designation?

17      MR. KENT:  Yes, your Honor.

18      THE COURT:  All right.

19          (Department's Exhibit 409 marked for

20           identification)

21      MR. GEE:  Q.  Ready?

22      A.  Yes.

23      Q.  Mr. Oczkowski, other than anything your

24 counsel may have shown you, have you seen this document

25 before?



4320

 1      A.  No.

 2      Q.  Whenever I ask you whether you've seen a

 3 document, I mean other than your communications with

 4 counsel.

 5      A.  Okay.

 6      Q.  Do you know who Ms. Parker is?

 7      A.  Yes.

 8      Q.  What's her title?

 9      A.  I am not sure what her title is.  I just know

10 her from, you know, phone conversations and calls.

11      Q.  Who is she?

12      A.  I believe she works in the IT department.

13      Q.  At United?

14      A.  I believe it was PacifiCare.

15      Q.  PacifiCare.  Turning to the second page of

16 this document, the e-mail from Ms. Parker, January

17 22nd, 2007, she's providing an outline of the unprinted

18 check issue.  And I'd like to see if this is consistent

19 with your understanding.

20          First, the second paragraph, she says that the

21 check problem was identified and confirmed by the

22 BottomLine application team.  Do you know what the

23 BottomLine application team is?

24      A.  I believe they're a team in PacifiCare or

25 United that -- BottomLine is a system that we use to
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 1 process checks, so they must maintain it.

 2      Q.  In January -- they identified this on January

 3 17th, I believe.  That's probably 2007?

 4      A.  I believe so.

 5      Q.  Is that about the time that you were informed

 6 of this problem?

 7      A.  Yes.

 8      Q.  And then next sentence, starting, "We

 9 discovered that a critical check balancing process that

10 IBM was performing was not being performed by Duncan

11 when the print services were transitioned," is that

12 consistent with your understanding?

13      A.  When we agreed to move these checks to Duncan

14 from IDC, IDC was performing some functions that

15 involved creating the check file.  And we don't like to

16 create a file that has checks in it that we print.  We

17 just don't think they go together.

18          So on this particular work, our responsibility

19 was, when a data file was put out on the server for us

20 to grab, that's where our responsibility lies.  And IDC

21 was doing another function that basically -- you know,

22 running the script to make the checks.  We did not run

23 any part of that.  So that's what this process is

24 referring to.

25      Q.  The "critical check balancing process," that's
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 1 what you're referring to?

 2      A.  Yes.

 3      Q.  And that wasn't transitioned because Duncan

 4 didn't like it?

 5      MR. KENT:  That's argumentative.

 6      THE COURT:  Overruled.

 7      THE WITNESS:  We told them up front that we would

 8 be responsible for producing the check file when it was

 9 out on this file share for us to grab.

10      MR. GEE:  Q.  Did you ever tell anyone at United

11 that Duncan wasn't going to be performing this critical

12 check balancing process?

13      A.  Did we tell anyone at United?

14      Q.  Or PacifiCare or --

15      A.  It was -- yeah, during our phone conversations

16 and conference calls.

17      Q.  You told them during your conference calls

18 and --

19      A.  That our responsibility would be at the point

20 where they put the data file out on the file share for

21 us to take, yes.

22      Q.  What was their response?

23      A.  I believe their response was they were already

24 doing it with IDC, so there was no change on their

25 side.
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 1      Q.  Did you understand that to mean that IDC would

 2 be continuing to perform this function after the

 3 transition?

 4      A.  Not IDC.  The people who create the data file,

 5 they put it into a file share, and then IDC would

 6 perform a function.  The process of putting that data

 7 file in the file share wasn't going to change for these

 8 people, so they said, "Okay.  Fine," you know.

 9      Q.  So did you have an understanding that someone

10 other than Duncan would be providing this critical

11 check balancing?

12      MR. KENT:  There's no foundation.

13      THE COURT:  If you know.

14      MR. KENT:  This "critical" -- the characterization

15 is not this witness's.

16      MR. GEE:  He seems to know.

17      THE COURT:  I don't care about the word

18 "critical."  It's a check balancing.  So there was some

19 auditing going on before.  It didn't transition to

20 Duncan.  And this seems to indicate that Duncan agreed

21 to take it back on some basis.  But that's not clear to

22 me.  So if he knows anything about it, tell me.

23          If you don't know that's fine, too.

24      THE WITNESS:  Yeah.  After this incident, what

25 happened is we realized that there was a gap in the
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 1 system.  So we immediately said, "From now on, you send

 2 us an e-mail.  When you send a data file to the file

 3 share, you send us an e-mail, and you tell us that that

 4 file is out there for us to grab.  And if it's not out

 5 there, we're going to call you and tell you it is not

 6 out there."

 7          That's a procedure that we put in place.

 8 There was no check balancing, like, looking at money

 9 amounts and that.  It was a validation that the file

10 was out there to produce.  That's what their validation

11 was.

12      MR. GEE:  Q.  That's the temporary manual audit

13 process referred to here?

14      A.  That we put in place.

15      Q.  Yes.

16      A.  Yes.  And it went in place that day.

17      Q.  Was it replaced by anything subsequent to this

18 incident?

19      A.  You mean currently?

20      Q.  Yes.

21      A.  Yes.  We had -- currently moved all these

22 checks over so that we are using the PTRS system.

23      Q.  The PTRS system is the reconciliation process

24 that Duncan currently uses?

25      A.  For all our other applications, yes.
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 1      MR. GEE:  Now, actually, would be not a bad time

 2 to take a break, your Honor.

 3      THE COURT:  How long?  1:30?

 4      MR. KENT:  Are we on pace to get this witness back

 5 to South Carolina?

 6      MR. GEE:  I'm not sure.  I think it will be tight.

 7 Can we try for 1:00?

 8      THE COURT:  Sure, we can return at 1:00 -- 1:15.

 9      MR. KENT:  Thank you, your Honor.

10      MR. GEE:  Thank you, your Honor.

11          (Whereupon, the luncheon recess was taken

12           at 12:01 o'clock p.m.)

13
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 1                    AFTERNOON SESSION

 2          (Whereupon, the appearance of all

 3           parties having been duly noted for

 4           the record, the proceedings resumed

 5           at 1:24 o'clock p.m.)

 6                        ---o0o---

 7      THE COURT:  Okay.  We're back on the record.

 8      MR. GEE:  Your Honor, during the break, we gave

 9 Mr. Oczkowski one of the documents for him to review.

10 I'll bring it up to you.  It's 410.

11      THE COURT:  All right.  I'll mark as Exhibit 410

12 an e-mail chain starting with the date August 25th,

13 2006.

14          (Department's Exhibit 410 marked for

15           identification)

16      THE COURT:  Have you had a chance to look at this?

17      THE WITNESS:  I'm looking at it now.

18      MR. GEE:  The Bates on this 410 is PAC 0187399.

19      THE COURT:  Can I remove the confidential

20 designation?

21      MR. KENT:  Yes.

22      THE COURT:  All right.

23         DIRECT EXAMINATION BY MR. GEE (Resumed)

24      MR. GEE:  Q.  Mr. Oczkowski.  If you could turn to

25 the second page of this document, I'm interested in an
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 1 e-mail starting a little above the middle of the page

 2 from Michael Nakashoji.  Do you know who Mr. Nakashoji

 3 is?

 4      A.  No, I don't.

 5      Q.  Directing your attention to No. 3, "Check

 6 Printing Delays," do you remember there being check

 7 printing delays following the transition from IDC to

 8 Duncan?

 9      A.  I believe the check printing delays was on the

10 IDC portion because this wasn't transferred to Duncan

11 until 8/1.  And this (indicating) was on 7/25.

12      Q.  And "7/25," you take that to mean 7/25/2006?

13      A.  Correct.

14      Q.  Mr. Nakashoji says, "There were problems in

15 transitioning check printing functions to Duncan

16 Printing."

17          Do you know what check printing problems there

18 were?

19      MR. KENT:  No foundation.

20      THE COURT:  Do you know.

21      THE WITNESS:  No.

22      THE COURT:  Sustained.

23      MR. GEE:  Q.  Second sentence, Mr. Nakashoji says

24 they've received validation from Duncan yesterday and

25 they are back on a regular schedule.  "But I'm still
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 1 awaiting a report on checks/claims impacted, dates, et

 2 cetera."

 3          Was anyone at Duncan ever asked to produce a

 4 report about the checks/claims impacting?

 5      MR. KENT:  No foundation.

 6      THE COURT:  If he knows.

 7      THE WITNESS:  I'm not sure about a report.  Okay?

 8 But IDC was backlogged, and they couldn't produce these

 9 checks.  So they asked us to help.  And we couldn't

10 help them on the check portion at that time.  And this

11 was, again, before the transition to us.

12      MR. GEE:  Q.  Mm-hmm.

13      A.  So we didn't produce any reports on these

14 checks.

15      Q.  So at no time did IDC believe Duncan would be

16 printing these checks?

17      A.  We transitioned the work on 8/1 of 2006.  This

18 was 7/25.

19      Q.  But IDC never thought that Duncan was taking

20 it over?

21      MR. KENT:  No foundation; calls for speculation.

22      THE COURT:  If you know.

23      THE WITNESS:  I don't know.

24      MR. GEE:  Q.  Going back briefly to the issue that

25 we were discussing before lunch, the checks that didn't
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 1 print, you said that one of the three days the checks

 2 didn't print were from RIMS, right?

 3      A.  Yes.

 4      Q.  How did you learn that?

 5      A.  Because the files had to be re-created and,

 6 you know, they told us on July 17th -- or January 17th,

 7 they actually asked us if we produced checks on those

 8 days.  And when we went through our paperwork, we could

 9 not verify that those particular files had been

10 produced.

11      Q.  Do you know how many files had to be

12 reprinted?

13      A.  It was three check files.

14      Q.  Do you know how many --

15      A.  For each day.

16      Q.  Do you know how many check files per day?

17      A.  The check files will vary based on how much --

18 how many checks there are in a file.

19      Q.  If someone wanted to know how many checks

20 should have been printed out of RIMS on one of those

21 days, would there be documentation that would reflect

22 that information?

23      A.  We would have information on how many we

24 printed.  But if they wanted to know how many were

25 actually sent to us, they would have to go back to the
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 1 people that created the file.

 2      Q.  What information would you have about how many

 3 you printed?

 4      A.  When we print the check file, there's a

 5 register.  And this is where we take the meter counts

 6 down on a printer and verify that the printer actually

 7 printed, you know, 100 checks.  And then we balance

 8 that against a register.

 9      Q.  And do you maintain that information today?

10      A.  Today, these checks are on the PTRS system.

11 And it's stored electronically.  I don't know how long

12 it's stored for.

13      Q.  Do you have the data today for how many checks

14 were printed in 2006?

15      A.  I don't believe so.

16      Q.  Were you aware that there was an issue with

17 Duncan printing PLHIC checks on paper instead of check

18 stock?

19      A.  Yes.

20      Q.  Do you know -- do you remember when that

21 happened?

22      A.  I remember it happened.  I don't remember the

23 exact date, no.

24      Q.  Was it sometime in 2006?

25      A.  I'm not sure.
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 1      Q.  Do you know how many checks were incorrectly

 2 printed on paper instead of check stock?

 3      A.  I believe it was five, five checks.

 4      Q.  Did anyone at United ever ask Duncan to

 5 determine the root cause of this problem?

 6      A.  I don't know if they asked us to do it, but we

 7 investigated it and found it to be an operator error.

 8      Q.  Do you remember another problem with Duncan

 9 sending out checks to providers without including the

10 explanation of payment or explanation of benefit?

11      A.  I'm not sure of that, no.

12      MR. GEE:  I'd like to show you a document and have

13 it marked as 411, I believe.

14      THE COURT:  Yes.  411 is an e-mail with a top date

15 of May 8th, 2007.

16          (Department's Exhibit 411 marked for

17           identification)

18      MR. GEE:  Q.  Can you look at the -- on the first

19 page, a little more than halfway down, there's some

20 dates, October 2006.  There are three of those dates.

21 I'm looking at the third one.  Do you see where I'm at?

22 "Duncan prints checks on ordinary papers"?

23      A.  Yes.

24      Q.  "And does not send EOPs with checks" and then

25 in parenthesis, "(manual collation)," then, "EOP not



4332

 1 sent with checks happened again on May 4th," does that

 2 refresh your memory about this issue?

 3      A.  Yes, it does.

 4      Q.  And this in fact happened?

 5      A.  Yes.

 6      Q.  And this happened in October 2006?

 7      A.  I don't remember the exact date, but I

 8 remember the incidents, yes.

 9      Q.  Do you remember -- go ahead?

10      A.  I remember the incident.

11      Q.  Do you remember it happening twice?

12      A.  I believe so, yes.

13      Q.  Did United ever require Duncan to determine

14 the root cause of this problem?

15      MR. KENT:  It's argumentative and convoluted.

16      THE COURT:  Did you understand the question?

17      THE WITNESS:  Could you repeat it.

18      MR. GEE:  Q.  Did United ever require Duncan to

19 determine the root cause of this problem?

20      THE COURT:  I'll allow it.

21      THE WITNESS:  Again, I'm not sure if someone made

22 a request or something.  But we took it upon ourselves

23 in investigating this.  It was a manual process where

24 people are matching a check and the EOP and putting

25 them in an envelope, manually folding them and mailing
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 1 them.  And because it was a manual process, it was just

 2 an error on the operator.  They just mailed the check

 3 separate and they mailed the EOP separate.  That's all

 4 it was.

 5      MR. GEE:  Q.  Is it a manual process today?

 6      A.  I believe this one still is.

 7      Q.  At the time this mistake occurred, were there

 8 controls in place that would monitor Duncan's

 9 performance in including EOPs with checks?

10      A.  After this happened the second time, we

11 realized that this particular process needs a little

12 bit more attention, that it wasn't working well.  So we

13 added another person.  So one person will take the

14 check and the EOP, match it up, fold it, and then a

15 second person will verify that both go together and

16 then they hand stuff it.  So we have two people doing

17 it now.

18      Q.  And this new process started sometime after

19 the second occurrence of this?

20      A.  I don't know the exact date, but it was after

21 the second occurrence.

22      Q.  Do you know how many checks were sent out

23 without EOPs?

24      MR. KENT:  Misstates the prior testimony.  They

25 were sent in separate envelopes.



4334

 1      THE COURT:  Okay.  Can you rephrase.

 2      MR. GEE:  Q.  Do you know how many checks -- I

 3 mean, the check did come without an EOB; isn't that

 4 correct?

 5      A.  That's correct.

 6      Q.  Do you know how many checks were sent out

 7 with EOPs or EOBs -- without?  I'm sorry.

 8      A.  I can guess.

 9      MR. KENT:  Don't guess.  If you have a way to

10 estimate....

11      THE WITNESS:  I don't know the exact number.  I

12 don't know.

13      MR. GEE:  Q.  Is it your testimony that today

14 every EOB with a check or EOP with a check goes out

15 under a manual process?

16      A.  Every one?  No.

17      Q.  Which ones go out under a manual process?

18      A.  I believe this is the only one, this

19 particular one that you referred to.

20      Q.  I'm sorry.  I'm lost.  This particular one

21 that I'm referring to --

22      A.  The one where -- the two incidences where we

23 mailed the check and the EOP separate, I believe that's

24 the only file that is handled that way in our shop.

25      Q.  Are there other files that produce EOPs with
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 1 checks?

 2      A.  Yes.

 3      Q.  And those are not manual?

 4      A.  Those are automated, yes.  I mean, they're

 5 automated.

 6      Q.  Do you understand why this file is not

 7 automated?

 8      A.  I don't know all the details behind it, but it

 9 has to do with programming that has to be done.

10      MR. GEE:  I'd like to show you another document

11 and have it marked as 412.

12      THE COURT:  I'm going to mark as 412 an e-mail

13 with top date of January 19th, 2007.

14          (Department's Exhibit 412 marked for

15           identification)

16      MR. GEE:  Q.  Do you recognize this document?

17      A.  Yes.

18      Q.  It's an e-mail to you from Nancy Chavarria.

19      A.  "Chavarria."

20      Q.  "Chavarria"?  Can you spell that, please, for

21 the court reporter?

22      A.  C-H-A-V-A-R-R-I-A.

23      Q.  And who is Ms. Chavarria?

24      A.  Someone that was at PacifiCare.  I'm not sure

25 what department.
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 1      Q.  And you're CC'ing a number of other people.

 2 Are those other PacifiCare people?

 3      A.  PacifiCare and Duncan.

 4      Q.  And you're explaining to the recipients the

 5 CodeLite bar coding and MRDF, right?  What is MRDF?

 6      MR. KENT:  Compound.

 7      THE COURT:  What is MRDF?

 8      MR. KENT:  He started with asking him what this is

 9 about.

10      THE COURT:  Let's stick with the second part of

11 the question.  What is MRDF?

12      THE WITNESS:  Mail run data file.

13      THE COURT:  Thank you.

14      MR. GEE:  Q.  And what does it do?

15      A.  In simple terms, the mail run data file is

16 sent to us by the people that create the check or

17 whatever file they want us to print.  And it puts a bar

18 code on the edge of the page.  And when we run this

19 file on the insertion equipment, the bar code is

20 scanned.  And it writes to that mail run data file, and

21 it physically says that, "I saw this sheet of paper.  I

22 know who this sheet of paper is for."

23          And it's either going to go by itself, or it's

24 going to be put together with another sheet of paper.

25 Then it writes that file.  They go together; they get
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 1 inserted into one envelope; and then it scans the next

 2 file.

 3          It just basically gives us a chance so that,

 4 when the file runs, we know we are scanning every sheet

 5 of paper that is in that particular file and we have

 6 control of it.

 7      Q.  It's a system that allows tracking of

 8 documents and checks and the like?

 9      A.  It's a little bit more than that because we

10 can offer feedback files to the customer also.

11      Q.  What's a feedback file?

12      A.  Feedback file is after the job finishes, we

13 take all that data from this MRDF file, and we send it

14 back to customers that want it that basically says, "We

15 mailed your job.  Here's all the pieces, and this was

16 the date it was mailed on."

17      Q.  It would show all the steps that that document

18 went through to go out?

19      A.  Wouldn't show all the steps, but it would be

20 in the data file so that they could look at it and look

21 at each individual piece.

22      Q.  What does the CodeLite bar coding refer to?

23      A.  CodeLite bar coding is a product that Pitney

24 Bowes offers.  And basically what that is is the design

25 of the bar code and the use of the MRDF file.



4338

 1      Q.  And CodeLite is capital C, lower case O-D-E,

 2 capital L, I-T-E.

 3          And could you spell Pitney Bowes?

 4      A.  Capital P-I-T-N-E-Y, capital B-O-W-E-S.

 5      Q.  What is Pitney Bowes?

 6      A.  Pitney Bowes is a mail company that produces

 7 equipment and software.

 8      Q.  And you're also explaining the PTRS

 9 technology, right?

10      A.  PTRS is a little bit different than the MRDF

11 files.  It was designed by the programmers in Duncan to

12 basically track the actual print files that come into

13 our shop and to reconcile them.

14      Q.  Is that to ensure that all the files that come

15 into your shop get sent out appropriately?

16      A.  It's to ensure that, if we're supposed to

17 receive a file, we get it.  And if we don't get it, we

18 notify the business or the application that we didn't

19 get the file.

20      Q.  Are there consequences of not having these

21 technologies implemented?

22      MR. KENT:  It's vague.

23      THE COURT:  Did you understand the question?

24      THE WITNESS:  I did.

25          I don't know if there's, you know,
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 1 consequences.  It's nice to have.  It's a nice feature.

 2      MR. GEE:  Q.  And if I'm reading this correctly,

 3 the reason for your e-mail is you've noticed that

 4 PacifiCare jobs don't run CodeLite or PTRS or MRDF

 5 technology; is that right?

 6      A.  That's correct.

 7      Q.  But you would like them to; is that right?

 8      A.  Yes.

 9      Q.  Then in the second paragraph, second sentence,

10 you say that this should not be a long, drawn-out

11 process.  Do you see that?

12      A.  Yes.

13      Q.  And this is because you think it's important

14 to have these technologies on PLHIC jobs quickly?

15      A.  I wasn't referring just to PLHIC jobs.  This

16 e-mail was -- we wanted a lot of things -- you know,

17 all the files moved over to this application.

18      Q.  And that included all the PacifiCare files?

19      A.  Yes.

20      Q.  So we're in January 2007 here.  Was CodeLite

21 and MRDF and PTRS implemented shortly after this date?

22      A.  It wasn't shortly after, no.

23      Q.  Did Duncan previously raise implementing these

24 technologies, perhaps previous to the transition?

25      A.  Yes, we did.
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 1      Q.  Do you remember when?

 2      A.  Originally, our impression was that all the

 3 PacifiCare work was going to be moved on to the United

 4 platforms, and therefore we wouldn't have to do

 5 anything because the systems were already in place.

 6          And I believe it was in March of '06 that we

 7 found out that the systems were not going to be put on

 8 United systems till sometime later.  So those jobs just

 9 didn't get moved over.

10      MR. GEE:  I'd like to show you another document,

11 have it marked as 413.

12      THE COURT:  413 is an e-mail with a top date of

13 March 9th, 2006.

14      MR. GEE:  And the Bates is PAC 0846654.

15          (Department's Exhibit 413 marked for

16           identification)

17      MR. GEE:  Q.  Do you recognize this e-mail?

18      A.  Yes, I do.

19      Q.  And am I reading Plan A correctly, that Plan A

20 proposes applying PTRS and CodeLite technology to

21 PacifiCare files?

22      A.  Yes.

23      Q.  Is this the notification that you referred to

24 earlier, of Duncan informing United about these

25 technologies?
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 1      A.  Yes.

 2      MR.  GEE:  I'd like to show you another document

 3 and have it marked as 414.

 4      THE COURT:  414 is a Project Overview of CodeLite,

 5 March 2008.

 6          I forgot to ask you if I can remove the

 7 confidential designation on 411, 412, and 413.

 8      MR. KENT:  411, yes.  412, yes.  413, yes.

 9      THE COURT:  And I assume you want to look more

10 closely at this one.

11      MR. GEE:  And 414 is Bates No. PAC 0116344.

12          (Department's Exhibit 414 marked for

13           identification)

14      MR. GEE:  Q.  Do you recognize this document?

15      A.  Actually, I don't.

16      Q.  Turn to the -- it's Page 3, last part of the

17 Bates is 6346.

18      A.  Okay.

19      Q.  The summary on the top of that page, does that

20 accurately summarize your understanding of the

21 situation?

22      MR. KENT:  There's no foundation.

23      THE COURT:  Do you know?

24      MR. KENT:  It's also irrelevant.  We're spending a

25 lot of time cross-examining witnesses on documents
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 1 they've never seen.

 2      THE COURT:  I am getting kind of concerned about

 3 that.  So what is it you want to know about from him on

 4 this?  He's never seen this document.

 5      MR. GEE:  This document does say things about this

 6 CodeLite and PTRS technology that he does obviously

 7 have some information about, and particularly that, had

 8 this technology been implemented, it would have

 9 mitigated the risks of the various check runs and other

10 issues we've been discussing earlier here today.  This

11 is part of something that Duncan proposed during the

12 transition, and someone decided not to implement it.

13      THE COURT:  All right.

14          But are you aware of what the contents are as

15 opposed to the document?

16      THE WITNESS:  I understand the system of PTRS and

17 CodeLite.

18          And all we are trying to do was --

19      MR. KENT:  There's no question pending.

20      MR. GEE:  Q.  What were you trying to do?

21      THE COURT:  I'll let him answer about this

22 document in general, in other words, not about the

23 document but about trying to get through what it was

24 that they were trying to accomplish.

25      MR. KENT:  Well, there's no foundation that he
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 1 knows anything about the process or anything underlying

 2 this document.

 3      THE COURT:  He did say he understood the process.

 4          Did I misunderstand?

 5      MR. KENT:  I'm talking about the process about

 6 what was going on in this -- I mean, this document.

 7      THE COURT:  I didn't understand that to be the

 8 question.  But you did ask him what was going on.  So

 9 to the extent --

10      MR. KENT:  Many things.

11      THE COURT:  Yes.

12          So I assume you're asking about the PTRS and

13 CodeLite applications; is that correct?

14      MR. GEE:  That's correct, your Honor.

15      THE COURT:  All right.  I'll allow it.

16      THE WITNESS:  Our goal in our shop is to get every

17 file that we print for any application onto PTRS

18 CodeLite.  That's all this was basically about.

19      MR. GEE:  Q.  Is it your belief that these

20 technologies would mitigate risks of check run

21 failures, checks printed incorrectly, checks printed on

22 paper if these technologies were implemented?

23      MR. KENT:  It's compound, no foundation.

24      THE COURT:  Do you understand the question?

25      THE WITNESS:  No.
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 1      THE COURT:  All right.  You don't have to answer.

 2      MR. GEE:  Q.  Do you understand if the PTRS and

 3 CodeLite technologies that we've been discussing, if

 4 those had been implemented, would it have mitigated the

 5 risk of check run failures?

 6      MR. KENT:  Incomplete hypothetical, no foundation.

 7      THE COURT:  That's all right.

 8          Do you understand the question?

 9      THE WITNESS:  I don't know where you're going with

10 it.

11      THE COURT:  I'm not sure this is the right person

12 to ask about it through this document.

13      MR. GEE:  Okay.

14      MR. GEE:  Q.  Independent of this document, do you

15 know what a check run failure is?

16      A.  To me, a check run failure could be it didn't

17 print, the data wasn't there, it's incorrect, running

18 off the page.  I mean, it could be anything.

19      Q.  Independent of this document, would having the

20 CodeLite, PTRS technologies, would that mitigate the

21 risks of a check run failure?

22      MR. KENT:  Incomplete hypothetical.

23      THE COURT:  Overruled.

24      THE WITNESS:  Not in all cases, no.

25      MR. GEE:  Q.  In some cases?
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 1      A.  Yes.

 2      MR. KENT:  That's irrelevant.

 3      THE COURT:  Overruled.

 4      MR. GEE:  Q.  Would the PTRS and CodeLite

 5 technologies allow -- strike that.

 6          If you had the PTRS and CodeLite technologies

 7 implemented and you experienced check run failures,

 8 would these technologies bring to light issues -- these

 9 issues in a timely fashion?

10      MR. KENT:  It's vague.

11      THE COURT:  Do you understand the question?  No?

12      THE WITNESS:  There's just too much in there.

13      THE COURT:  Sustained.

14      MR. GEE:  Q.  Does CodeLite and PTRS, do those

15 technologies help you identify errors, check run

16 errors?

17      MR. KENT:  That's vague.

18      THE COURT:  Overruled.

19      THE WITNESS:  Describe a check run error.

20      MR. GEE:  Q.  Failure to print a check.

21      A.  Yes.

22      Q.  How about printing a check on regular paper

23 instead of stock?

24      A.  No.

25      Q.  What other check run failures are you aware
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 1 of?

 2      MR. KENT:  Asked and answered.

 3      THE COURT:  Say it again?

 4      MR. GEE:  I asked what other check run errors he's

 5 aware of.

 6      THE COURT:  Well, he stated a whole list of

 7 errors.  Is there something different?

 8      MR. GEE:  I'm sorry.  I just forgot the list.

 9      THE COURT:  Okay.

10      MR. KENT:  So stipulated.

11      MR. GEE:  It's a lot of information.

12      THE COURT:  Do you remember the list that you gave

13 us of what check errors might be?  Something about

14 running off the page and -- right?

15      THE WITNESS:  A check error could be information

16 running off the bottom of a page, someone not sending

17 us the file.  Anything that can go wrong with a printed

18 document could be a check run failure as far as we're

19 concerned, you know.

20      MR. GEE:  Q.  So these technologies would have

21 helped bring to light some of these issues?

22      MR. KENT:  Asked and answered.

23      THE COURT:  Sustained.

24      MR. GEE:  I'd like to show you another document.

25      THE COURT:  I believe we're at 415.
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 1      MR. GEE:  Thank you, your Honor.

 2      THE COURT:  It's an e-mail with a top date of

 3 September 25th, 2008.

 4          (Department's Exhibit 415 marked for

 5           identification)

 6      MR. GEE:  Q.  Turning to the top page of this

 7 document -- I should say 415 is PAC 0616077.

 8      THE COURT:  Any objection to removing the

 9 confidential designation?

10      MR. KENT:  No, your Honor.

11      MR. GEE:  Q.  Do you know who Kathleen Nichols is?

12      A.  Yes, I do.

13      Q.  Who is she?

14      A.  She was a person that came into our shop to do

15 an audit.

16      Q.  And that audit is what she's referring to in

17 this e-mail, September 19th e-mail to Ms. Berkel?

18      A.  Yes.

19      Q.  Did you work with Ms. Nichols in connection

20 with this audit?

21      A.  Yes.

22      Q.  And one of the results of her -- one of the

23 conclusions of her audit was that, as of September

24 2008, PacifiCare files were not on PTRS and CodeLite?

25      MR. KENT:  No foundation.
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 1      THE COURT:  Are you asking him if he knows that's

 2 what it says or are you asking him if he knows that's

 3 what it is?

 4      MR. GEE:  He was involved in the audit.  I'm

 5 wondering if he knew that was a conclusion.

 6      THE COURT:  I'll allow you to ask him if that was

 7 a conclusion but -- if he knows.

 8      THE WITNESS:  It wasn't a conclusion.  I told them

 9 they weren't on this system.

10      MR. GEE:  Q.  Did you explain to her ramifications

11 of not being on CodeLite and PTRS?

12      A.  Yes.

13      Q.  And in this e-mail, she says -- she lists

14 those ramifications.  Do you see that?

15      A.  Where are you looking?

16      Q.  I'm sorry.  It's about five lines above the

17 signature block, starting, "There are many

18 ramifications, such as...."

19      A.  Yeah.

20      Q.  Are those the ramifications that you told her

21 about?

22      A.  I believe so, yes.

23      Q.  Were there any others?

24      A.  If you have a robust system, it eliminates a

25 lot of problems.  This was just a few.
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 1      Q.  And then, about -- I think it's three lines up

 2 or four lines up from the signature block, it says

 3 that, "Since PHS changed from IBM," and continues,

 4 "Duncan has not been able to find a person, department

 5 from PHS that would be able to work with them."  Did

 6 you tell her that as well?

 7      A.  I'm not sure if I told her that or not.

 8      Q.  Do you understand that to be true?

 9      A.  That --

10      Q.  That Duncan couldn't find anyone at PHS to

11 work with them on any of these systems.

12      MR. KENT:  No foundation.

13      THE COURT:  Do you know?

14      THE WITNESS:  Many people had left PacifiCare.

15 They weren't there anymore.  So there was no one there

16 to work with us.

17      MR. GEE:  Q.  Switching gears, Mr. Oczkowski, do

18 you remember a time in 2006-2007 when Duncan failed to

19 print acknowledgment letters to claimants?

20      A.  Yes.

21      Q.  Do you remember when that -- when exactly in

22 2006 and 2007 that occurred or failed to occur?

23      A.  From the first day that we took over the work.

24      Q.  Do you know until when?

25      A.  Till mid March was the date, I believe, we
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 1 started mailing them out.

 2      THE COURT:  Mid March of?

 3      THE WITNESS:  2007.

 4      THE COURT:  Thank you.

 5      MR. GEE:  Q.  Is it your understanding that the

 6 acknowledgment letter process was transitioned from

 7 PLHIC -- from IDC to Duncan, was intended to be

 8 transitioned?

 9      A.  Yes.

10      MR. GEE:  I'd like to show you and have marked

11 another document.

12      THE COURT:  This is 416.

13          (Department's Exhibit 416 marked for

14           identification)

15      THE COURT:  This document has a date of September

16 30th, 2003 on it and it's entitled, "Business

17 Requirements."

18          Any objection to my removing the

19 confidentiality designation?

20      MR. KENT:  No, your Honor.

21      MR. GEE:  Q.  Mr. Oczkowski, take your time in

22 reviewing this as much as you would like, but my only

23 question would be whether you've seen this document

24 before.

25      A.  I could tell you it doesn't look familiar to
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 1 me.

 2      Q.  Okay.  You can continue to review it, but I

 3 have no further questions on it.

 4      A.  Do I need to review it if you're not going to

 5 ask me --

 6      MR. KENT:  No, there's no question pending.

 7      MR. GEE:  I have another document marked 417.

 8      THE COURT:  All right.  417.  It's a document that

 9 says "Claims Operations" and has an approval date of

10 7/14/04.

11          (Department's Exhibit 417 marked for

12           identification)

13      MR. GEE:  Q.  Same drill here with this document,

14 Mr. Oczkowski.  My only question is going to be whether

15 you've seen this document before.

16      THE COURT:  Do you have any objection to my

17 removing the confidential designation?

18      MR. KENT:  Let me have a moment, please.

19      THE COURT:  Yes.

20      MR. KENT:  Actually, on this, can we just table

21 that?  I'd like to talk to the client representative.

22      THE COURT:  Sure.

23      THE WITNESS:  I don't believe I've seen this

24 before.

25      MR. GEE:  Q.  Okay.  I have no more questions
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 1 about this document.

 2          There's a binder up there, I believe, of

 3 exhibits.  I hope it's from 101 to 145.  And there are

 4 tabs on the side?

 5      A.  Yes.

 6      Q.  Can you turn to Tab 113.

 7      A.  I'm ready.

 8      Q.  Have you seen this document before?

 9      A.  Just during counsel --

10      THE COURT:  Besides that.

11      THE WITNESS:  Besides that, no.  I've never seen

12 it.

13      MR. GEE:  Q.  Do you understand that to be the

14 acknowledgment letter issue that we've been discussing?

15      MR. KENT:  Objection.  No foundation.  He just

16 said he never saw it.

17      THE COURT:  Okay.  I'll sustain the objection.

18      MR. GEE:  Q.  If PacifiCare had -- independent of

19 this document, if PacifiCare had represented to the

20 Department that the acknowledgment letter process --

21 that Duncan had not been sending acknowledgment letters

22 from July 2006 to January 2007, would you agree with

23 that representation?

24      A.  No.

25      Q.  Are you aware of around -- I'm thinking of a
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 1 time frame in October -- mid October 2007.  Did anyone

 2 at PacifiCare ask Duncan to create a weekly report

 3 regarding acknowledgment letters, whether

 4 acknowledgment letters were being timely sent out?

 5      A.  I'm not sure it was acknowledgment letters.

 6      Q.  There was a weekly report that was requested

 7 in October of 2007 of some letters?

 8      A.  I don't believe we were processing the

 9 acknowledgment letters at the end of 2007.

10      MR. GEE:  I'd like to show you another document,

11 418.

12      THE COURT:  This is Exhibit 418.  It has a top

13 date of February 6, '07 on the date side -- on the

14 left-hand side and says "Transaction Issue Timeline."

15          Any objection to the confidentiality of this

16 document?

17      MR. KENT:  No objection it to coming off.

18      THE COURT:  All right.

19      MR. GEE:  The Bates on 418 is PAC 0137615.

20          (Department's Exhibit 418 marked for

21           identification)

22      MR. GEE:  Q.  Have you seen this document before?

23      A.  I don't believe I have.

24      Q.  Do you know what UT ops is?

25      A.  I think it's a department in United,
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 1 UnitedHealthcare.

 2      Q.  Is it your understanding, independent of this

 3 document, is it your understanding that UT ops had not

 4 been e-mailing Duncan with the spooler IDs for

 5 acknowledgment letters?

 6      A.  Yes, that's what I believe.

 7      MR. GEE:  I have another document.

 8      THE COURT:  419.

 9      MR. GEE:  419.

10          (Department's Exhibit 419 marked for

11           identification)

12      THE COURT:  419 is an e-mail chain with a top date

13 of March 26th, 2007.

14          Can I remove the confidentiality designation?

15      MR. KENT:  Yes, your Honor.

16      MR. GEE:  And the Bates number is PAC 0845408.

17      Q.  Looking on the first page, the last e-mail

18 from -- actually, do you recognize this document?

19      A.  Yes, I do.

20      Q.  And I'm looking at the first page.  The last

21 e-mail on that page from Janice Wold.  Do you know who

22 Ms. Wold is?

23      A.  I know name.  I don't know who she is.

24      Q.  She's saying that she's instructed UT and

25 Duncan to only print the Ack and Pendletters on a
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 1 go-forward basis.  Do you understand the Ack, A-C-K, to

 2 refer to acknowledgment letters?

 3      A.  Yes.

 4      Q.  And what are pendletters?

 5      A.  I don't know.

 6      Q.  Do you understand what Ms. Wold is saying

 7 here, that these letters are only going to be printed

 8 on a go-forward basis?

 9      A.  Yes.

10      Q.  Only in the future?

11      A.  From this particular date point forward.

12      Q.  And on the top e-mail, Ms. Wold responds again

13 and includes you on this e-mail, says, "Good news, we

14 don't need to image and index the backlogged Ack

15 letters for RIMS."

16          Do you know what she means by "backlogged Ack

17 letters"?

18      A.  Because we hadn't printed them from August 1st

19 of 2006, those were the backlogged letters.

20      Q.  Do you know what she means by "no need to

21 image and index"?

22      A.  I know what imaging is, and we don't provide

23 that service.

24      Q.  What about index?

25      A.  That doesn't mean anything to me.
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 1      Q.  And then she says, "We need to make sure that

 2 all letters are imaged and indexed to the claim on a

 3 go-forward basis."  That's not Duncan's responsibility?

 4      A.  That's correct.

 5      Q.  Was Duncan printing acknowledgment letters on

 6 March 26th, 2007, the date of this e-mail?

 7      A.  I believe we were.

 8      MR. GEE:  I have another document, 420, your

 9 Honor.

10      THE COURT:  Yes.  420.

11          (Department's Exhibit 420 marked for

12           identification)

13      THE COURT:  It's an e-mail with an attachment with

14 a top date of February 27, 2007.

15      MR. GEE:  And the Bates is PAC 0845429.

16      THE COURT:  Do you need time to look at this for

17 confidentiality?

18      MR. KENT:  Yes, if we could just table that.

19      MR. GEE:  Q.  Do you recognize this e-mail?

20      A.  Yes.

21      Q.  Do you recognize the attachment to the e-mail?

22      A.  Yes.

23      Q.  Ms. Parker appears to be forwarding you a

24 document reflecting the layout required for the

25 acknowledgment letters; is that right?
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 1      A.  Yes.

 2      Q.  She wants to know if you have anything that

 3 matches the layout.  Had you -- is this the first time

 4 you're seeing this attachment?

 5      A.  No.

 6      Q.  When is the first time you saw it?

 7      A.  When Paula had sent it to me.

 8      Q.  I'm sorry.  When Paula sent it to you on

 9 February 27th, 2007, was that the first time you had

10 seen the document?

11      A.  That's correct.

12      Q.  You hadn't seen it before the transition?

13      A.  No.

14      Q.  Then the second paragraph, Ms. Parker says

15 this is a -- "As I mentioned earlier today, this is a

16 serious regulatory issue...."  So did you have a

17 conversation with Ms. Parker earlier in the day?

18      A.  Yes, I believe I did.

19      Q.  On that call, did she discuss anything more

20 about this regulatory issue?

21      A.  I don't recall that she did.

22      MR. GEE:  All right.  We can break.  15 minutes,

23 your Honor?

24      THE COURT:  Sure.

25          (Recess taken)
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 1      THE COURT:  Back on the record.  Go ahead.

 2      MR. GEE:  Q.  Mr. Oczkowski, you said that Duncan

 3 began printing acknowledgment letters sometime in March

 4 2007; is that right?

 5      A.  That's right.

 6      Q.  Do you remember the exact date in March 2007?

 7      A.  I believe it was March 13th.

 8      Q.  My understanding is we've been talking about

 9 acknowledgment letters for group claims, for PLHIC PPO

10 group claims.  Is that your understanding as well?

11      MR. KENT:  No foundation.  And it's irrelevant

12 what counsel's understanding is.

13      THE COURT:  All right.  Rephrase.

14      MR. GEE:  Q.  Is it your understanding that

15 acknowledgment letter issues that we've been discussing

16 relate to PLHIC PPO group claims?

17      A.  I know that because of this instance, yes.

18      Q.  Was there a problem with printing

19 acknowledgment letters for PLHIC PPO individual claims

20 as well?

21      A.  I wouldn't have that information.  I wouldn't

22 know.

23      Q.  Is Duncan not responsible for printing those

24 letters?

25      A.  We're responsible for printing the spool file.
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 1 We don't know what the content of that information is.

 2      Q.  After Duncan starting printing acknowledgment

 3 letters on March 13th, 2007, was Duncan asked to

 4 provide any sort of tracking or reconciliation reports?

 5      A.  I don't remember if we were.

 6      Q.  Does Duncan currently provide some sort of

 7 tracking or reconciliation reports for acknowledgment

 8 letters?

 9      A.  We don't print the letters anymore.

10      Q.  When did you stop?

11      A.  I believe it was in October, November of 2007.

12      Q.  At that time, October, November, 2007, were

13 there any reconciliation reports?

14      A.  None that I did.

15      Q.  In October, November 2007 or around that time

16 period, did PLHIC ever ask Duncan to provide copies of

17 acknowledgment letters that had been sent out from

18 March 2007 to October 2007?

19      A.  No, I don't believe so.

20      Q.  If Duncan had been asked in October 2007 to

21 produce copies of acknowledgment letters that were sent

22 out from March 2007 to October 2007, could Duncan

23 produce those copies?

24      A.  If I was provided the spooler number, I could

25 print them.
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 1      Q.  You could print an exact copy of an

 2 acknowledgment letter that was sent out in March,

 3 April, May 2007?

 4      A.  Again, it's a spooler file.  Whatever is in

 5 that spooler file, I print.  I don't know if it would

 6 be an exact copy, but it would be whatever data is in

 7 that file.

 8      Q.  Are you aware that, in October 2007, the

 9 Department of Insurance asked PacifiCare to produce

10 copies of acknowledgment letters that had been sent

11 out?

12      A.  Yes.

13      Q.  Could you turn to, in your binder, to 115.

14          Have you seen this document before?

15      A.  I don't believe so.

16      Q.  Could you turn to Exhibit 114.

17          Have you seen this document before?

18      A.  I don't think so.

19      Q.  Around this time period, October 2007, Duncan

20 was still printing acknowledgment letters for

21 PacifiCare?

22      A.  I believe so.

23      Q.  Do you believe that, had Duncan been asked in

24 October 2007 if they could produce a sample

25 acknowledgment letter, do you believe that Duncan could
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 1 have provided such a sample acknowledgment letter?

 2      MR. KENT:  Vague as to time.

 3      MR. GEE:  October 2007.

 4      MR. KENT:  But from what period -- the letters

 5 from what period?

 6      MR. GEE:  Sorry.

 7      Q.  From March 2007 to October 2007?

 8      A.  I could not do that.

 9      Q.  You could not do that?

10      A.  No.

11      MR. GEE:  Let me show you another document.  Ask

12 it be marked as -- 421.

13      THE COURT:  421, an e-mail with a top date of

14 October 29th, 2007.

15          (Department's Exhibit 421 marked for

16           identification)

17      THE COURT:  Can I remove the confidentiality

18 designation?

19      MR. KENT:  Yes, your Honor.

20      MR. GEE:  The Bates number on 421 is PAC 07724438.

21      Q.  Do you recognize this document?

22      A.  I believe I saw it.

23      Q.  You received this document by e-mail?

24      A.  I wasn't copied on this, but I think I

25 remember it.
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 1      Q.  Actually, if you look on the first page, about

 2 the middle of the way on the page, the e-mail, October

 3 29th, 2:51 p.m. from Mr. Dinicola?

 4      A.  Yes.

 5      Q.  Do you see your name in there?

 6      A.  I'm in there, but I'm not on the top part.

 7      THE COURT:  Yes, you're CC'd.  You're CC'd on the

 8 fourth line, "From," "Sent to," "CC," you're CC'd on

 9 that.

10      THE WITNESS:  Yes.

11      MR. GEE:  Q.  Turn to the last page, looking at

12 the e-mail from Ms. Norket.  Ms. Norket is explaining

13 that there needs to be a change in PPO letters and that

14 PLHIC needs to be able to retrieve QicLink letters in

15 order to validate the letters are being sent.  Do you

16 see that?

17      A.  Yes.

18      Q.  She says that, "Duncan currently prints the

19 letters and mails them on our behalf."

20          So as of the date of this e-mail, Duncan is

21 still performing that function for PacifiCare; is that

22 your understanding?

23      A.  I would say so, yes.

24      Q.  And then Ms. Norket would like Duncan to print

25 two copies of the letter, mail one and send one to
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 1 imaging.  Do you remember that request?

 2      A.  I'm not sure if I remember the exact request,

 3 but I know something like that was going on, yes.

 4      Q.  Then on the first page, that e-mail that you

 5 were copied on from Mr. Dinicola, Mr. Dinicola lays out

 6 two options.  Do you see that?

 7      A.  Yes.

 8      Q.  Do you remember what happened to this request?

 9      A.  I believe right at this time is when a

10 decision was made that we were not going to print the

11 acknowledgment letters anymore, that someone else was

12 going to do it.

13      Q.  "We," being Duncan isn't going to be

14 performing this?

15      A.  That's correct.

16      Q.  So neither of these options were chosen?

17      A.  No.

18      MR. GEE:  Another document I'd like to be marked

19 422.

20      THE COURT:  It's an e-mail, single page -- it's

21 not an e-mail.  It's a proposal with a date of 2/20/08.

22      MR. GEE:  And the Bates is PAC 0742179.

23          (Department's Exhibit 422 marked for

24           identification)

25      THE COURT:  May I remove the confidential
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 1 designation?

 2      MR. KENT:  Yes, your Honor.

 3      MR. GEE:  Q.  Do you recognize this document?

 4      A.  No, not really, but -- I'm on it.

 5      Q.  Is this an Outlook appointment invitation to a

 6 meeting?

 7      A.  That's what it appears it is, yes.

 8      Q.  And the meeting, the subject of the meeting,

 9 "QL Ack letters, reconciliation proposal," do you

10 understand what that means?

11      A.  "QL" is QicLink, acknowledgment letters,

12 reconciliation proposal, yes.

13      Q.  There's note from -- there is a note from Lien

14 Tsai, T-S-A-I.

15          Do you know who Ms. Tsai is?

16      A.  It sounds familiar, but I don't remember.

17      Q.  Do you remember attending this meeting?

18      A.  If it was 6:00 to 7:00 p.m.  I probably

19 didn't, but I don't remember.

20      Q.  It appears that Ms. Tsai -- is it Mister?

21 Mr. Tsai?

22      A.  I believe it was a lady.

23      Q.  Appears she wants your participation or

24 someone from your team's participation because they'd

25 like a daily count of numbers printed by Duncan.  Do
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 1 you understand this to be referring to acknowledgment

 2 letters?

 3      MR. KENT:  No foundation.  He said he doesn't

 4 recall the document.

 5      THE COURT:  Overruled.

 6          If you understand.

 7          He can say what he understands.

 8      THE WITNESS:  The title was "Acknowledgment

 9 Letters."  It doesn't necessarily pertain to PLHIC or

10 any specific, I don't think.

11      MR. GEE:  Q.  Is QicLink a PLHIC system?

12      A.  I'm not sure what QicLink is.

13      MR. GEE:  I have another document.  This is an

14 e-mail, top date February 26th, 2008.  I believe it's

15 marked 423.

16      THE COURT:  Yes, 423 is an e-mail with a top date

17 of February 26th, 2008.

18          Can I remove the confidential designation?

19      MR. KENT:  Yes, your Honor.

20          (Department's Exhibit 423 marked for

21           identification)

22      MR. GEE:  Q.  Are you ready, Mr. Oczkowski?

23      A.  Yes.

24      Q.  Do you recognize this document?

25      A.  I believe so, yes.
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 1      Q.  Looking on the bottom of the first page, the

 2 mail from Ms. Tsai, she says that, "We need to

 3 establish a reconciliation process for RIMS

 4 acknowledgment letters."  Do you know what CE letters

 5 are?

 6      A.  No, I don't.

 7      Q.  Do the words "Claims Exchange" refresh your

 8 recollection as to what "CE letters" stand for?

 9      A.  No.

10      Q.  Ms. Tsai continues that they would like QL and

11 imaging letter counts to flow from Duncan.  Do you

12 understand what she means by that?

13      A.  I don't really recall -- I think it had

14 something to do with them sending us counts on these

15 letters so that we could track them.

16      Q.  Track these acknowledgment letters?

17      A.  Yes.

18      Q.  Ms. Tsai says she would like Duncan to add

19 these letter counts to the number of letters, printed

20 mail in -- I believe it's Duncan she's referring to,

21 for Duncan to distribute a daily report to the

22 business?  Is that a fair reading?

23      A.  Yes.

24      Q.  Is this -- was this process implemented?

25      A.  We implemented a process like this, but it was
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 1 not the PLHIC letters, PLHIC acknowledgment letters.

 2 It was a different system.

 3      Q.  Do you understand Ms. Tsai to be referring to

 4 PLHIC acknowledgment letters in this e-mail?

 5      A.  Yes.

 6      Q.  As of the date of this e-mail, February 25th,

 7 2008, was there not a reconciliation process for PLHIC

 8 acknowledgment letters?

 9      A.  I don't believe so.

10      Q.  Then on the next page, No. 4 says, "Duncan,

11 Jeff, please acknowledge you can enhance your printing

12 process" -- I'm sorry -- "Please acknowledge if you can

13 enhance...."  Do you see that?

14      A.  Yes.

15      Q.  Then you respond at the top on Page 1 that

16 Duncan can handle those -- the extra volume; is that

17 right?

18      A.  That's correct.

19      Q.  Then you say that this will be a manual

20 process.  What did you mean by that?

21      A.  Meaning that they were not going to be put on

22 to the PTRS CodeLite system, that we would have to

23 track this manually for them.

24      Q.  Then you say that you'll need a GL code to

25 charge for the person that will be babysitting this
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 1 work.  The "GL," is that general ledger?

 2      A.  That's correct.

 3      Q.  What do you mean by "babysitting this work"?

 4      A.  They were asking us to implement a manual

 5 process.  And they were going to send us data.  We were

 6 going to print it.  We were going to reconcile it

 7 against the numbers that they gave us.

 8          So they send us 100 letters; we print the

 9 file.  We reconcile and acknowledge that we print 100

10 letters, and then we will insert them and mail them.

11          So in order to ensure that this was going to

12 happen smoothly, because they weren't on our system, we

13 told them up front, "I will hire somebody.  This is the

14 only thing that they're going to do for you is babysit

15 this job from start to end and give you the numbers

16 that you want."

17      Q.  Then you lay out Option 2, right, and you

18 discuss the PTRS record and MRDF record?

19      A.  That's correct.

20      Q.  And this Option 2, this is the -- had Duncan

21 been using the PTRS and MRDF technologies, you wouldn't

22 have needed to have someone to babysit the work?

23      A.  That's correct.

24      Q.  Then under Option 2, the last sentence, you

25 say, "Positive controls throughout the system."  What
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 1 do you mean by that?

 2      A.  Positive controls are, currently, if we didn't

 3 get a file in or no spooler number, you don't send me a

 4 file, I don't print it.  A positive control is you tell

 5 me up front that, "I'm going to send you a file every

 6 day."  And if I don't get a file on a particular day,

 7 our system tells us, "Hey, you didn't send me a file."

 8 So now we don't miss anything.  That would be a

 9 positive control.

10      Q.  Did you believe Option 2 was superior to

11 Option 1?

12      A.  I know it works better for us.

13      Q.  Had you had Option 2 or -- strike that.

14          Had you had the PTRS, MRDF, and CodeLite

15 technologies upon transition, do you believe you would

16 have been able to catch the acknowledgment letter issue

17 that we've been discussing?  Would you have been able

18 to discover that sooner?

19      MR. KENT:  No foundation.

20      THE COURT:  I'll allow it if he knows.

21      THE WITNESS:  We would have caught it sooner, yes.

22      MR. GEE:  Q.  In addition to not being able to --

23 not having a reconciliation process for acknowledgment

24 letters in 2008, were there other problems with -- that

25 Duncan experienced with the acknowledgement letter
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 1 process?

 2      MR. KENT:  Misstates the prior testimony.  He said

 3 he wasn't aware of one, not that there wasn't one.

 4      THE COURT:  That's true.

 5      MR. GEE:  Q.  Were you aware of problems with the

 6 acknowledgment letter process in 2008?

 7      A.  In 2008, no.

 8      Q.  Were you aware that there were problems with

 9 the acknowledgment letters not being consistently sent

10 out for paper claims in --

11      MR. KENT:  Vague as to time.

12      MR. GEE:  Q.  -- in 2008?

13      THE COURT:  Did you catch the whole thing?

14      THE WITNESS:  No, I didn't.

15      MR. GEE:  Q.  Were you aware that acknowledgment

16 letters were not being consistently sent out for paper

17 claims in 2008?

18      A.  I don't even know what that means.

19      Q.  Were you aware that there was a problem with

20 acknowledgment -- the format and template for

21 acknowledgment letters in 2008?

22      A.  For the PLHIC letters?

23      Q.  Yes.

24      A.  Yes.  Not in 2008.

25      Q.  When are you aware of a problem?
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 1      A.  When -- back when we first started printing

 2 the files.

 3      Q.  What was the problem with the format and

 4 template?

 5      A.  I don't know the exact details behind what was

 6 wrong with it.  It was a system problem.

 7      MR. GEE:  I'd like to show you another document,

 8 ask that it be mark as the next in order.

 9      THE COURT:  424.

10      MR. GEE:  And the Bates is PAC 0499598.

11      THE COURT:  The date on the lower right-hand

12 corner is 4/7/08, and it's a -- "System Enhancements

13 Required for RIMS Initial Claims Acknowledgements

14 Letters."

15          (Department's Exhibit 424 marked for

16           identification)

17      THE COURT:  Can I remove the confidentiality

18 designation?

19      MR. KENT:  Yes, your Honor.

20      THE WITNESS:  I'm ready.

21      MR. GEE:  Q.  Have you seen this document before?

22      A.  I can't really say for sure.

23      Q.  Are you familiar with its contents?

24      A.  Some of it, yes.

25      Q.  What parts are you familiar with?
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 1      A.  At the top where it says, "As of March 1st,

 2 2008, the automated system was put on hold and letters

 3 were manually generated from both CE and QL, scanned

 4 and mailed from the San Antonio, Texas office."

 5      Q.  Is that the move from Duncan back to United to

 6 send out these acknowledgment letters?

 7      A.  I don't know if it's back to United, but it

 8 was back to the San Antonio office.

 9      Q.  But that was when the transfer from Duncan

10 occurred?

11      A.  We had stopped printing them, and this office

12 started printing them.

13      Q.  As of March 1st, 2008?

14      A.  I believe so, yes.

15      Q.  And Duncan hasn't resumed printing

16 acknowledgment letters today for PacifiCare PPO claims?

17      A.  For PLHIC?

18      Q.  Yes.

19      A.  That's correct, we have not.

20      MR. GEE:  We have another document, ask that it be

21 marked 425.

22      THE COURT:  Correct.  425 is an e-mail with a top

23 date of March 6th, 2008 and an attachment.  Do you want

24 me to have you check this later or -- can I remove the

25 confidentiality designation?
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 1      MR. KENT:  Let us look it over.

 2      THE COURT:  All right.

 3      MR. GEE:  The Bates on this is PAC 0279724.

 4          (Department's Exhibit 425 marked for

 5           identification)

 6      MR. GEE:  Q.  Mr. Oczkowski, turning to the second

 7 page of this document, the e-mail from Ms. Tsai to you

 8 and others, do you recognize that e-mail?

 9      A.  Yes, I believe so.

10      Q.  Do you recognize the attachment on the next

11 page?

12      A.  Yes.

13      Q.  And Ms. Tsai says that she attaches this

14 document and will review it with you at a meeting

15 today.  Do you remember attending a meeting with

16 Ms. Tsai on March 5th, 2008?

17      A.  I don't know if it was March 5th, but I

18 remember a conference call, yeah.

19      Q.  What was discussed on that call?

20      A.  This had to do with the -- we call it the

21 California language assistance program.  Didn't have to

22 do with PLHIC letters, acknowledgment letters.  This

23 was RIMS PPO letters that -- if somebody wanted their

24 letter in a specific language, we had to put in an

25 insert or something like that that would say, "Call
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 1 this 800 number" and we would assist you.  And then

 2 going forward, you could have your own language

 3 printed, I guess.  Had something to do with something

 4 like that.

 5      Q.  Did you discuss this document, this attachment

 6 on this meeting -- at this meeting?

 7      A.  I don't know if we discussed -- we had a

 8 proposal here on how we would do stuff, you know.

 9      Q.  The attachment relates to PLHIC PPO

10 acknowledgment letters; does it not?

11      A.  I'm not sure.  Where does it say that?

12      Q.  Turning to the third page of the attachment,

13 it's Bates -- last four of the Bates is 9728.

14      A.  9728, yes.

15      Q.  Do you see the "System," "Claims Exchange" or

16 "QicLink"?  Are those PLHIC systems?

17      A.  I don't know if they're PLHIC systems.

18      Q.  Going back to the first page of the document,

19 last four of the Bates is 9726.  The title of this

20 document is "CA PPO acknowledgement letters and

21 reconciliation process"?

22      MR. KENT:  Your Honor, this is really an

23 unnecessary use of time.  The witness testified just a

24 few moments ago that, as of March 1, the letters were

25 printed in San Antonio and are still being done,
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 1 handled in San Antonio.  So we're talking about

 2 proposals that were never adopted or implemented.

 3      THE COURT:  But he --

 4          Go ahead.

 5      MR. GEE:  I didn't mean to interrupt, your Honor.

 6 This is a document that he received and they discussed.

 7      THE COURT:  I think he can ask him about it.

 8          But if it's not specifically relevant, I'd

 9 like to move on.

10      MR. GEE:  Q.  If you turn the third page of the --

11 going back to the third page of the attachment, 9728.

12      A.  Can I just clarify something here?

13      Q.  Please.

14      A.  You're saying "CA PPO acknowledgement

15 letters"?

16      Q.  Mm-hmm.

17      A.  That's California Assistance PPO

18 acknowledgment letters.  That's the way I read this.

19 These weren't PLHIC acknowledgment letters.  We weren't

20 doing PLHIC letters.  This is a totally different

21 system, totally different letter compared to PLHIC

22 acknowledgement letters.

23      Q.  Do you know what insurance company would be

24 California PPO?

25      A.  I wouldn't have a clue.
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 1      Q.  Independent of this document, is it your

 2 understanding on, let's say, February 28th, 2008, is it

 3 your understanding that Duncan had no automated process

 4 to reconcile acknowledgment letters?

 5      A.  PLHIC acknowledgment letters?

 6      Q.  Yes.

 7      A.  I don't believe we were processing PLHIC

 8 acknowledgement letters at that time.

 9      Q.  February 28th, 2008?

10      A.  Right.  I think we stopped in 2007.

11      Q.  I think we had testimony when we were

12 discussing Exhibit 424 --

13      A.  Oh, where it had moved to San Antonio, March

14 1st.  So on February?  We probably weren't doing any

15 reconciliation that I remember.

16      Q.  But on February 28th, 2008, Duncan was

17 responsible for acknowledgment letters, the PLHIC

18 acknowledgment letters?

19      A.  If those dates are true, then yes, yes.

20      Q.  And February 28th, 2008, could Duncan produce

21 a copy of a sample acknowledgement letter on that date

22 if asked?

23      MR. KENT:  Objection, vague as to time.  A letter

24 for that date?

25      MR. GEE:  Yes.
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 1      THE WITNESS:  The only way we could do that is if

 2 someone gives me the spooler number that they want

 3 spooled or if the work was already on our system of

 4 PTRS CodeLite.

 5      MR. GEE:  Q.  And it wasn't on PTRS or CodeLite?

 6      A.  No, it never was.

 7      MR. GEE:  No further questions at this time.

 8      THE COURT:  Cross-examination?

 9      MR. KENT:  I do have a few.  Could we take just a

10 couple minutes?

11      THE COURT:  Sure.

12          (Recess taken)

13      THE COURT:  Cross-examination?

14      MR. KENT:  Thank you, your Honor.

15              CROSS-EXAMINATION BY MR. KENT

16      MR. KENT:  Q.  Good afternoon, Mr. Oczkowski.

17 Could you look at what was marked earlier as Exhibit

18 406, and in particular, the second page, titled "Duncan

19 2006 Accomplishments"?

20      A.  Yes.

21      Q.  Looking at that first line of text,

22 "Process 1.15 billion images."  What does that mean,

23 sir?

24      A.  An image is like this sheet of paper with an

25 image on it.  And that's 1.1 billion, technically,
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 1 pieces of paper.  You could look at it that way.

 2      Q.  So the print operation that you are the

 3 manager of printed over a billion pages in 2006?

 4      A.  That's correct.

 5      Q.  And the next line, "Inserted 251 million

 6 envelopes," what does that mean?

 7      A.  The envelopes are -- the number of envelopes

 8 that were mailed within 2006 was 251 million envelopes.

 9      Q.  Was that 2006 an unusually large number for

10 the volume of images and envelopes that were processed

11 through Duncan?

12      A.  No.  We're currently processing more than that

13 now.

14      Q.  You were asked some questions earlier about a

15 check run for a particular day that Duncan did not

16 receive the e-mail instructions or the instructions to

17 print and, as a result, those checks weren't printed.

18          But let me ask you, sometime after the issue

19 was identified, were those checks in fact printed?

20      A.  Yes, they were.

21      Q.  Were those checks sent out to whomever they

22 were supposed to go to?

23      A.  To the original recipients, yes.

24      Q.  You were asked a couple questions earlier

25 about pend letters.  And that was a word you were
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 1 unfamiliar with.  Is there some reason you were

 2 unfamiliar with that word?

 3      A.  The "pend letters" would be the terminology

 4 that someone would give to us, but we have no way to

 5 identify a pend letter.  Our files come in with a

 6 spooler number, not a name.

 7      Q.  So when print jobs are sent to Duncan's

 8 attention, they come in under the heading or are titled

 9 with just a number?

10      A.  That's correct.

11      Q.  PTRS.  To your understanding, why haven't the

12 PacifiCare print files or print jobs been added to the

13 PTRS system?

14      A.  My understanding was that there was technology

15 issues.

16      MR. KENT:  Thank you, sir.  I don't have anything

17 further.

18      THE COURT:  Anything further?

19      MR. GEE:  Other than to move our documents,

20 nothing further.

21      THE COURT:  Do you mind going backwards again,

22 Mr. Kent?

23      MR. KENT:  That would be fine, your Honor.

24      THE COURT:  All right.  425.

25      MR. KENT:  No objection, but --
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 1      THE COURT:  This has nothing to do with

 2 confidentiality.  I've set those aside.

 3      MR. KENT:  Okay.  That's fine.  No objection.

 4      THE COURT:  That will be entered.

 5          (Department's Exhibit 425 admitted into

 6           evidence)

 7      THE COURT:  424?

 8      MR. KENT:  No objection.

 9      THE COURT:  That will be entered.

10          (Department's Exhibit 424 admitted into

11           evidence)

12      THE COURT:  423?

13      MR. KENT:  No objection.

14      THE COURT:  That will be entered.

15          (Department's Exhibit 423 admitted into

16           evidence)

17      THE COURT:  422?

18      MR. KENT:  No objection.

19      THE COURT:  That will be entered.

20          (Department's Exhibit 422 admitted into

21           evidence)

22      THE COURT:  421?

23      MR. KENT:  No objection.

24      THE COURT:  That will be entered.

25          (Department's Exhibit 421 admitted into
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 1           evidence)

 2      THE COURT:  420?

 3      MR. KENT:  No objection.

 4      THE COURT:  That will be entered.

 5          (Department's Exhibit 420 admitted into

 6          evidence)

 7      THE COURT:  419?

 8      MR. KENT:  No objection.

 9      THE COURT:  That will be entered.

10          (Department's Exhibit 419 admitted into

11           evidence)

12      THE COURT:  418?

13      MR. KENT:  No objection, but it would be subject

14 to -- if this isn't discussed or testified about by

15 another witness, it would be subject to a motion to

16 strike.

17      THE COURT:  Sure.

18          (Department's Exhibit 418 admitted into

19           evidence)

20      THE COURT:  417?

21      MR. KENT:  No objection, but the same condition as

22 418.

23      MR. GEE:  Is this a question of authenticity?

24 These are documents that we received from PacifiCare.

25      THE COURT:  I'll admit it.  If there's some
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 1 problem with it later, I'll entertain a motion; if

 2 necessary, I'll strike it.

 3          (Department's Exhibit 417 admitted into

 4           evidence)

 5      THE COURT:  416?

 6      MR. KENT:  No objection, subject to the same

 7 condition as 417, 418.

 8      THE COURT:  That will be entered.

 9          (Department's Exhibit 416 admitted into

10           evidence)

11      THE COURT:  415?

12      THE WITNESS:  No objection.

13      THE COURT:  That will be entered.

14          (Department's Exhibit 415 admitted into

15           evidence)

16      THE COURT:  414?

17      MR. KENT:  No objection.

18      THE COURT:  That will be entered.

19          (Department's Exhibit 414 admitted into

20           evidence)

21      THE COURT:  413?

22      MR. KENT:  No objection.

23      THE COURT:  Entered.

24          (Department's Exhibit 413 admitted into

25           evidence)
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 1      THE COURT:  412?

 2      MR. KENT:  No objection.

 3      THE COURT:  Entered.

 4          (Department's Exhibit 412 admitted into

 5           evidence)

 6      THE COURT:  411?

 7      MR. KENT:  No objection.

 8      THE COURT:  That will be entered.

 9          (Department's Exhibit 411 admitted into

10           evidence)

11      THE COURT:  410?

12      MR. KENT:  No objection.

13      THE COURT:  Entered.

14          (Department's Exhibit 410 admitted into

15           evidence)

16      THE COURT:  409?

17      MR. KENT:  No objection.

18      THE COURT:  Entered.

19          (Department's Exhibit 409 admitted into

20           evidence)

21      THE COURT:  408 I'd like to return for redaction.

22 Would that be okay, Mr. Gee?

23      MR. GEE:  Sure, your Honor.  Perhaps we should

24 allow PacifiCare to -- I just don't know what they

25 would like to redact.
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 1      THE COURT:  There are some numbers in there that

 2 are awful specific.

 3      MR. KENT:  We'll take care of it.

 4      THE COURT:  Okay.  Other than that, any objection?

 5      MR. KENT:  No objection.

 6      THE COURT:  All right.  That will be entered.

 7          (Department's Exhibit 408 admitted into

 8           evidence)

 9      THE COURT:  407?

10      MR. KENT:  No objection.

11      THE COURT:  That will be entered.

12          (Department's Exhibit 407 admitted into

13           evidence)

14      THE COURT:  406?

15      MR. KENT:  No objection.

16      THE COURT:  That will be entered.

17          (Department's Exhibit 406 admitted into

18           evidence)

19      THE COURT:  405?

20      MR. KENT:  No objection.

21      THE COURT:  That will be entered.

22          (Department's Exhibit 405 admitted into

23           evidence)

24      THE COURT:  404?

25      MR. KENT:  No objection.
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 1      THE COURT:  That will be entered.

 2          (Department's Exhibit 404 admitted into

 3           evidence)

 4      THE COURT:  403?

 5      MR. KENT:  No objection.

 6      THE COURT:  That will be entered.

 7          (Department's Exhibit 403 admitted into

 8           evidence)

 9      THE COURT:  402?

10      MR. KENT:  No objection.

11      THE COURT:  That will be entered.

12          (Department's Exhibit 402 admitted into

13           evidence)

14      THE COURT:  401?

15      MR. KENT:  No objection.

16      THE COURT:  All right.  Did I take care of them

17 all?  That will be entered.

18          (Department's Exhibit 401 admitted into

19           evidence)

20      THE COURT:  Thank you very much.

21          May the witness be released?

22      MR. GEE:  He may.

23      THE COURT:  All right.  You're free to stay or go.

24          (Whereupon, the proceedings concluded

25           at 4:08 o'clock p.m.)
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 1 Wednesday, February 24, 2010        9:05 o'clock a.m.

 2                         ---o0o---

 3                   P R O C E E D I N G S

 4      THE COURT:  All right.  This is on the record.

 5 This is before the Insurance Commissioner of the State

 6 of California in the matter of PacifiCare Life and

 7 Health Insurance Company.  This is OAH Case

 8 No. 2009061395, Agency No. UPA 2007-00004.  Today's

 9 date is February 24th, 2010.  Counsel are present.

10 Respondent is present in the person of Ms. Berkel.

11      MS. BERKEL:  Good morning.

12      THE COURT:  And I believe you're ready to call

13 another witness, correct?

14      MR. STRUMWASSER:  That's right, your Honor.  The

15 Department calls Scott Burghoff.

16      THE COURT:  All right.  Will you come forward,

17 please.

18      MR. STRUMWASSER:  Your Honor, Mr. Burghoff is

19 being called as the company's designated person most

20 knowledgeable regarding integration.

21          (Witness sworn)

22                      SCOTT BURGHOFF,

23          called as a witness by the Department,

24          having been first duly sworn, was

25          examined and testified as hereinafter
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 1          set forth:

 2      THE COURT:  Please state your first and last name,

 3 and spell them both for the record.

 4      THE WITNESS:  Scott Burghoff, S-C-O-T-T,

 5 B-U-R-G-H-O-F-F.

 6      THE COURT:  Thank you.

 7           DIRECT EXAMINATION BY MR. STRUMWASSER

 8      MR. STRUMWASSER:  Q.  Good morning, Mr. Burghoff.

 9 I'm Michael Strumwasser.  I'm counsel for the

10 Department of Insurance.

11      MR. McDONALD:  Your Honor --

12          Excuse me, Mr. Strumwasser.  If I could just

13 interrupt for a second to state on the record,

14 Mr. Burghoff is being tendered in response to the

15 Department's request for the person most knowledgeable

16 regarding integration.

17          We've advised the Department that, in our

18 view, there is no single witness who could provide that

19 testimony.  As your Honor is aware, you've heard

20 testimony from various witnesses who've addressed

21 specific aspects of integration, such as Ms. McFann

22 regarding the network, Mr. Sing regarding the call

23 center, Mr. Murray regarding the correspondence, and

24 yesterday Mr. Oczkowski regarding printing and mailing.

25          What we've done is provided Mr. Burghoff in
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 1 the belief that he can provide the Department with some

 2 information regarding the process he served in the

 3 capacity -- and your Honor will hear from his

 4 testimony -- as a leader of the integration services

 5 team with respect to health plans within the network.

 6 And he can speak to those issues.  He was not

 7 specifically involved in claims or IT.

 8      THE COURT:  Okay.

 9      MR. STRUMWASSER:  Q.  Mr. Burghoff, by whom are

10 you currently employed?

11      A.  UnitedHealth Group.

12      Q.  What is your position?

13      A.  Vice president of integration and business

14 alignment.

15      Q.  How long have you held that position?

16      A.  Three months.

17      Q.  How long have you been employed by

18 UnitedHealth Group?

19      A.  Approximately four and a half years.

20      Q.  So back to sometime in '06 or '05?

21      A.  October of '05.

22      Q.  And prior to October of '05, by whom or what

23 were you employed?

24      A.  I was employed by IBM.

25      Q.  In what capacity?
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 1      A.  I was a partner in their consulting practice.

 2      Q.  How long were you with IBM?

 3      A.  Approximately nine years.

 4      Q.  So to -- roughly '96, from '96 to '05?

 5      A.  That's correct.

 6      Q.  And in the -- I assume that during a part of

 7 that, you were -- strike that.

 8          For how long were you a partner with them?

 9      A.  For most of that period, I was a partner.

10 Titles changed, but the role was the same.  Originally

11 I was a principal.  And then we acquired

12 PricewaterhouseCoopers Consulting Group, and through

13 that acquisition, we changed our titles to reflect more

14 of a partnership model.

15      Q.  Let's go back to your service with

16 UnitedHealth Group for a second.

17          Prior to being vice president for integration

18 and business alignment, what was your position?

19      A.  Vice president of integration services.

20      Q.  From when to when?

21      A.  From October of '05 through November of '09.

22      Q.  And before October of '05, what was your

23 position?

24      A.  That is when I started with the company.

25      Q.  Of course.  So let's go back -- let's start
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 1 with your education.  Would you summarize for the Judge

 2 your post secondary education.

 3      A.  I have a four-year Bachelor degree from Lehigh

 4 University and a Master's degree from Rensselaer

 5 Polytechnic.

 6      Q.  What's your Bachelor's in?

 7      A.  Computer science.

 8      Q.  And your Masters?

 9      A.  Computer science.

10      Q.  What was your first position after -- first

11 full-time position after your education?

12      A.  I was a consultant with what is now Accenture.

13 Back then it was Arthur Andersen.

14      Q.  From when to when?

15      A.  June of 1985 through fall of 1996.

16      Q.  Summarize for us your activities with

17 then-Arthur Andersen.  What were your business

18 responsibilities?

19      A.  I was a consultant -- I had a variety of

20 responsibilities, depending on client engagement.  So I

21 served clients in the public industries, state

22 government.  I served clients in insurance.  And I also

23 had one overseas assignment as well.

24      Q.  Which insurance clients did you work with?

25      A.  Aetna for sure.  And that's the only one that
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 1 comes to mind right now.

 2      Q.  On the health or property casualty or some

 3 other side?

 4      A.  On the health side.

 5      Q.  With IBM, again, I assume this was in a

 6 consulting capacity?

 7      A.  If I could clarify my prior answer.  I

 8 overlooked -- my final three years with Arthur

 9 Andersen, I was consulting to an HMO which was acquired

10 by HealthNet of the Northeast.

11      Q.  What was it called then?

12      A.  Physician's Health Services.

13      Q.  Again, during your period with IBM, what kind

14 of assignments did you have?

15      A.  Primarily in the insurance industry, when I

16 was first hired, I worked across industries because it

17 was a geographic organized team.  So I serviced some

18 other clients in our geography.

19          Within a year or two, we became an

20 industry-aligned organization.  So I was aligned with

21 our insurance practice.  So I served a number of

22 insurance clients.

23      Q.  Principally in health or across the board?

24      A.  Across the board.

25      Q.  Do you recall any of the health clients that
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 1 you had worked with at that time?

 2      A.  I do.

 3      Q.  Can you name them?

 4      A.  Aetna, CIGNA, UnitedHealthcare and also

 5 HealthNet Northeast.

 6      Q.  How long did you work with UnitedHealthcare at

 7 IBM?

 8      A.  About a year.

 9      Q.  What did you do for them?

10      A.  It was a small project related to their

11 commissions systems and processing.

12      Q.  Within your work at IBM for health insurers,

13 did you have any special areas of expertise or

14 responsibility?

15      A.  I was a client partner.  I guess my specialty

16 or expertise was the client relationship facet, pulling

17 in subject matter experts from IBM.

18      Q.  Then in 2005, you went to work for

19 UnitedHealth Group?

20      A.  That's correct.

21      Q.  Initially as vice president for integration

22 services?

23      A.  That's correct.

24      Q.  What were your duties in that position?

25      A.  To lead our integration services organization.
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 1      Q.  What was that organization?  What did that do?

 2      A.  It provided the framework and process for

 3 conducting integrations within UnitedHealthcare.

 4      Q.  Did the organization have a formal name?

 5      A.  Integration services.

 6      Q.  Was it considered a department or a branch, or

 7 was it a separate company, a subsidiary?  What was its

 8 organizational structure?

 9      A.  It was a department.

10      Q.  Of UnitedHealth Group?

11      A.  Yes.

12      Q.  Roughly how many people in 2005?

13      A.  Approximately 20.

14      Q.  What disciplines were represented in those 20

15 people?

16      A.  Combination of project management skills and

17 subject matter expertise.

18      Q.  Which subject matters?

19      A.  Sales, underwriting, marketing branding,

20 network, clinical -- to name a few.

21      Q.  By "network," you're referring to physician

22 network or computer network?

23      A.  Physician network.

24      Q.  Who was the head of integration services at

25 that time?
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 1      A.  I was.

 2      Q.  To whom did you report?

 3      A.  To Steve Black.

 4      Q.  Whose position was?

 5      A.  I don't recall if he was senior vice

 6 president.  So the exact title of a larger department

 7 referred to as enterprise solutions.

 8      Q.  And in November of '09, your title changed to

 9 vice president for integration and business alignment;

10 is that right?

11      A.  That is correct.

12      Q.  Was there a substantive change that went with

13 that title change?

14      A.  Yes.  It's essentially a new position within

15 the company.

16      Q.  So you had no predecessor?

17      A.  Correct.

18      Q.  And do you have a unit for which you are

19 responsible?

20      A.  I report into our AmeriChoice business

21 segment, which is our Medicaid business.

22      Q.  What are your duties as vice president for

23 integration and business alignment?

24      A.  Very similar to my prior duties.  I still have

25 responsibility for integrations within our AmeriChoice



4401

 1 business unit as well as some other strategic projects

 2 that AmeriChoice is undertaking this year.

 3      Q.  What does the word "integration" mean in the

 4 context of your position?

 5      A.  Business integration, as opposed to IT

 6 platform, systems integration.

 7      Q.  What do you mean by "business integration"?

 8      A.  That could be a -- that could be a two-hour

 9 discussion.  It's essentially the organizational and

10 business process -- it's bringing two organizations

11 together as one, organizationally and through common

12 business processes.

13      Q.  Today, are you responsible for integration of

14 firms acquired by AmeriChoice, by UnitedHealth Group?

15 What's the scope of the acquisitions that you would

16 be -- you would have responsibility for today?

17      A.  Today, my responsibilities would be

18 acquisitions by AmeriChoice.

19      Q.  During the '05-'09 period when you were vice

20 president for integration services, what was the scope

21 of acquisitions that you were responsible for?

22      A.  Initially, the scope was acquisitions by

23 UnitedHealthcare, our commercial insurance business,

24 and then, later, acquisitions enterprise-wide.

25      Q.  Between October of '05 and November of '09,
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 1 approximately how many integrations -- excuse me --

 2 approximately how many acquisitions were you involved

 3 in?

 4      A.  Approximately 10.

 5      Q.  Can you name -- which was the largest of them?

 6      A.  PacifiCare.

 7      Q.  What was the next largest?

 8      A.  Perhaps Sierra Health Services in Nevada.

 9      Q.  And that was after the PacifiCare merger?

10      A.  Correct.

11      Q.  What other -- I don't -- this isn't a trick

12 question.  I'm just trying to track back down.  What

13 would the next largest have been?

14          Let me do it this way.  What was the largest

15 prior to the PacifiCare acquisition?

16      A.  There were two large acquisitions that

17 predated my appointment with United.

18      Q.  Those were?

19      A.  Oxford and MAMSI, M-A-M-S-I, Mid Atlantic --

20      Q.  -- Medical Services, Inc.?

21      A.  Probably.

22      Q.  That's a Maryland-based large insurer that was

23 acquired in '04?

24      A.  I believe '04, correct.

25      Q.  And Oxford was an HMO?
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 1      A.  In the northeast tri-state area, also, I

 2 believe, '04 or '05.

 3      Q.  So prior to the PacifiCare merger, what was

 4 the largest acquisition that you personally were

 5 involved in professionally?

 6      A.  I did not perform acquisitions prior to

 7 joining United.

 8      Q.  Mr. Burghoff, when did you first learn that

 9 United would be acquiring PacifiCare or intended to

10 acquire PacifiCare?

11      A.  Probably as I was going through the interview

12 process to join United.

13      Q.  So in the fall of '05?

14      A.  Correct.

15      Q.  And at that time, were you informed that you

16 would have responsibility with respect to that

17 acquisition?

18      A.  Yes.

19      Q.  What responsibilities were described as being

20 associated with the position you were interviewing for?

21      A.  I think they were twofold.  One, to lead the

22 team that already existed and build out that team,

23 enhance that team and, secondly, to provide the

24 integration process and framework by which the rest of

25 the company would execute the integration.
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 1      Q.  With respect to leading the team, what was the

 2 team called, let's say?

 3      A.  I don't recall if it had a different name

 4 prior to me being there.  So essentially it was

 5 integration services.

 6      Q.  So there was an integration services

 7 department when you got there?

 8      A.  That's correct.

 9      Q.  Whom did you succeed in that position?

10      A.  A gentleman named Don Langer, L-A-N-G-E-R.

11      Q.  Was he still with United when you got there?

12      A.  Yes.

13      Q.  In what capacity?

14      A.  He was leading that team.

15      Q.  So at the time you arrived, were you appointed

16 vice president for integration services?

17      A.  Yes, and Don reported to me.

18      Q.  I believe you said that you were going to

19 provide an integration framework.  What is an

20 integration framework in that context?

21      A.  It's the process, it's the tools that we use

22 to conduct integration throughout all the business

23 units in the company.

24      Q.  Did you bring tools with you or were they

25 there when you got there?
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 1      A.  A combination.  Many of the tools if not most

 2 of the tools were already there.  And then many of them

 3 were enhanced through my experience outside of United.

 4      Q.  What were the principal tools that were there

 5 when you got there?

 6      A.  Number one was the decision-making framework,

 7 which means that we had a very deliberate process for

 8 which integration decisions were made.

 9          Two would be project documentation and status

10 reporting standards.

11          Three would be the governance structure,

12 meaning how we would -- how we would govern the

13 initiative, i.e., executive steering committees and

14 such.

15          Four might be how we organized and broke down

16 the work into logical components of work.

17      Q.  The work of integration or the work of the

18 entities being merged?

19      A.  The work of integration.

20      Q.  With respect to the decision-making framework,

21 was that a process or were there programs that you

22 used?  What was the thing that you would consider to be

23 the tool for the decision-making framework?

24      A.  It was a combination of process and tools.

25 The process was that recommendation would be made
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 1 within project teams and then floated up to the

 2 appropriate level for approval within the organization.

 3          The tool was essentially a Business Case

 4 document that outlined various integration options,

 5 various considerations, and then an ultimate

 6 recommendation.

 7      Q.  Is "Business Case" a proper name?

 8      A.  The name of the tool we used was "Business

 9 Case," but it's not to be confused with a financial

10 business case.  It was not a spreadsheet; it was not a

11 financial model.

12      Q.  What was it?

13      A.  It was a Microsoft Word document that had --

14 it was a template with probably ten sections outlining

15 summary, some of the things that I mentioned before,

16 alternatives considered, other criteria, other factors,

17 benefits, risks, et cetera and ultimately a

18 recommendation.

19      Q.  And Business Case was a tool that was being

20 used by United's integration services department when

21 you got there?

22      A.  That's correct.

23      Q.  Did you have prior experience with it?

24      A.  Not with that specific tool.

25      Q.  You also said that there was project
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 1 documentation tools; is that right?

 2      A.  We had templates for how to report project

 3 status, correct.

 4      Q.  Did you use an off-the-shelf project or had

 5 United developed something in-house?

 6      A.  We used an Excel-based tool that was developed

 7 in-house.

 8      Q.  Governance structure, again was there a tool

 9 that associated with the governance structure or was

10 there a template that you used when you got there?

11      A.  There was no tool.  That was more how we

12 organized the teams, hierarchical, with a senior

13 advisory counsel at the highest level and project teams

14 reporting up through that structure.

15      MR. STRUMWASSER:  Your Honor, we're going try

16 something new today in response to your understandable

17 concerns about how long the document perusal process

18 has gone.

19          Here's what I propose to do.  I'm going to ask

20 to have marked five documents -- or a group of

21 documents at a time.  I'd like to have the witness

22 review them on the stand.  I think the only person's

23 life whose improved by that is your Honor's.

24      THE COURT:  Is that all right?

25      MR. McDONALD:  Sure.
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 1      MR. STRUMWASSER:  So as 426, I'm going to ask to

 2 have marked a July 11, '05 document entitled "Business

 3 Integration Planning, A Going In Position Discussion

 4 Document,"  PAC 0478996.

 5          And Mr. Burghoff, the trick which our

 6 witnesses learn over time is that, if you have a pencil

 7 or pen and you mark these as we spread them around --

 8 that is, by the way, your copy.  It's a souvenir that

 9 we allow people to take with them -- and that way we

10 can refer back to them as seems appropriate.

11      THE COURT:  So I'm missing 426.  What happened?

12      MR. STRUMWASSER:  That is 426.  Did I say

13 something other than "426"?

14      THE COURT:  I thought you said "427."

15      MR. KENT:  Oh, sorry.  My bad.

16      THE COURT:  Oh, no, no.  I'm sorry.  Maybe I said

17 it.

18          (Department's Exhibit 426 marked for

19           identification)

20      MR. STRUMWASSER:  427, I'm going ask to have

21 marked another PowerPoint document, "PacifiCare/United

22 Integration Commercial Governance Structure," November

23 2005, PAC 805164.

24      THE COURT:  I assume you'll need some time to

25 determine whether they need to be confidential?
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 1      MR. McDONALD:  Yes, your Honor, thank you.

 2          (Department's Exhibit 427 marked for

 3           identification)

 4      MR. STRUMWASSER:  For 428 I'm going to ask to have

 5 marked an e-mail chain with the top one being an e-mail

 6 from Mr. Burghoff dated December 9, '05, PAC 0842905.

 7 That's 428, your Honor.

 8      THE COURT:  All right.  So 428 is an e-mail with a

 9 top date of December 9, 2005.

10          (Department's Exhibit 428 marked for

11           identification)

12      THE COURT:  Can I remove the confidentiality

13 designation on this one?

14      MR. McDONALD:  Maybe if we could just have until

15 this afternoon.

16      MR. STRUMWASSER:  For 429, your Honor, I ask to

17 have marked a December 13, '05 document entitled "UHG

18 PacifiCare Integration Advisory Council Meeting,"

19 December 13, '05, PAC 0025083.

20      THE COURT:  All right.  The Integration Council

21 meeting minutes for December 13th, '05 is Exhibit 429.

22          (Department's Exhibit 429 marked for

23           identification)

24      MR. STRUMWASSER:  To round out our 9:30 reading

25 matter, as Exhibit 430, I'm going ask to have marked a
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 1 December 21, '05 memorandum entitled "PacifiCare

 2 Close-Pacific Region Alignment," PAC 0354366.

 3      THE COURT:  So 430 is a memo with a December 21st,

 4 2005 date.

 5          (Department's Exhibit 430 marked for

 6          Identification)

 7      MR. STRUMWASSER:  And Mr. Burghoff, the way we do

 8 this, as I suspect you've been told, is that you are

 9 now at liberty to peruse these as long as you wish.

10 They're obviously voluminous documents, so let me just

11 say that this opportunity to read is not a limited

12 opportunity.  If during the course -- if you care to

13 skim now and find that you need additional time, please

14 say so, and the Judge will undoubtedly give that to

15 you.  So with that, happy reading.

16      THE COURT:  Shall we take a short break while do

17 you that?

18      MR. McDONALD:  Yes, please.

19      MR. STRUMWASSER:  And, your Honor, just so we're

20 all clear, I'm asking that the breaks be taken in situ.

21      THE COURT:  I'm sorry.  I'm going to be right

22 back.

23      MR. STRUMWASSER:  I understand.  I'm talking about

24 with respect to the witness and counsel and us.

25          (Witness reviewing documents)
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 1      THE COURT:  Are you doing okay?

 2      THE WITNESS:  Sure.

 3      MR. McDONALD:  Your Honor, just so we're clear,

 4 during the break I advised Mr. Burghoff, with the

 5 knowledge --

 6      MR. STRUMWASSER:  In the clear, as they say.

 7      MR. McDONALD:  -- with the knowledge of

 8 Mr. Strumwasser, that when he's asked about any of

 9 these documents, he should take the time to review them

10 more closely.

11      THE COURT:  Sure.

12      MR. STRUMWASSER:  Q.  Before we talk about these

13 documents, I want to ask an initial question.  It's

14 October or -- October of '05, you get your new office

15 and desk and coffee machine.  Did you institute at that

16 time any changes from existing procedures or processes?

17      A.  A lot of the procedures and processes had been

18 used successfully on the Oxford integration.  So we

19 refined and enhanced those.  But I wouldn't say we made

20 significant changes at that time.

21      Q.  Did anyone ever tell you why you were being

22 brought in?  I mean, why you were being brought into

23 what was then an ongoing integration process?

24      MR. McDONALD:  Objection, misstates the record,

25 lacks foundation.
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 1      THE COURT:  Okay.

 2      MR. STRUMWASSER:  I'll back it up.

 3      Q.  It's October of '05.  The acquisition was

 4 announced during the summer, right?

 5      A.  That's correct.

 6      Q.  There were already integration activities

 7 underway; is that correct?

 8      A.  I don't know.

 9      Q.  Okay.  So obviously the deal had not yet

10 closed, right?

11      A.  That's correct.

12      Q.  But there was planning underway for the

13 expected integration, right?

14      A.  Yes, including the going in position document

15 that you pulled out.

16      Q.  So when you got there, you were briefed about

17 what was going on, right?

18      A.  That's correct.

19      Q.  Did you institute any changes in what they

20 were doing at that time?

21      A.  I did not.

22      Q.  Did you ask to have new activities undertaken

23 that were not then being done?

24      MR. McDONALD:  Objection, vague as to time.  Are

25 we talking about a precise time period, like, first day
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 1 or week that he came on the job?

 2      THE COURT:  Yes, when he first came in October.

 3      MR. STRUMWASSER:  Q.  Do you understand the

 4 question?

 5      A.  Can you repeat it, please?

 6      Q.  Sure.  I'll rephrase it.  You've come to the

 7 office.  You've met the staff and all the things that

 8 happen when one starts a job.  And you're getting

 9 briefed about what the planning and other -- whatever

10 other activities there were with respect to the

11 PacifiCare acquisition.  And I believe you just

12 testified that you didn't direct anybody to change

13 anything that was ongoing.

14          Did you suggest, "Here are some additional

15 things I'd like you to do"?

16      A.  I think during that period between when I

17 joined and when the transaction closed, Steve Black and

18 I were working collaboratively on the items you're

19 discussing.

20      Q.  And at that point, you were reporting to

21 Mr. Black, right?

22      A.  That's correct.

23      Q.  Let's look at Exhibit 427, the commercial

24 governance structure document.  And again, if you need

25 additional time, just say so.  We're going to be
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 1 talking today about individual pages in these

 2 documents, and we'll be referring to them by their

 3 lower right-hand corner Bates numbers.  So the second

 4 page of this document, 427, ends in 5165.  Do you see

 5 that?

 6      A.  Yes.

 7      Q.  So I just want to ask you a couple of

 8 questions about terminology here.  On the right-hand

 9 side, under "Planning," we see the phrase "Synergies

10 workout."  What does that mean?

11      A.  I don't know what the phrase "workout" means

12 in that context.

13      Q.  And we see the phrase "financial impact

14 tracker."  Do you see that?

15      A.  Yes.

16      Q.  Actually, the first question I have for you

17 is, have you seen this document before?

18      A.  I have.

19      Q.  Were you involved in its preparation?

20      A.  Parts of it, correct, yes.

21      Q.  Which parts?

22      A.  Certainly completing the names in detail on

23 167.

24          The following page is a process that I -- that

25 I drew out.  Same with the following page.
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 1      Q.  169?

 2      A.  Correct.  And then I'm sure I had various

 3 input on other components as well.

 4      Q.  Thank you.  With respect to 165 for a second,

 5 I was about to ask you about the financial impact

 6 tracker.  Would you tell the Judge what that means.

 7      A.  It was an Excel-based tool that was used to

 8 record synergy targets and then actual achievement

 9 against those targets.

10      Q.  When you say it was an Excel-based tool, was

11 that something that was purchased off the shelf from

12 somebody or developed within United, do you know?

13      A.  We had it before I arrived, and I believe a

14 consulting firm -- it was one of their tools that they

15 brought in for us.  I don't recall the specifics.

16      Q.  Do you know which consulting firm?

17      A.  It was one of the big six accounting firms or

18 big four, depending on the period of time we're

19 talking.

20      Q.  Would you know whether it was Arthur Andersen

21 or Pricewaterhouse?

22      A.  I know it wasn't Arthur Andersen.  I'm not

23 sure who it was.

24      Q.  This is great for my learning new terms.  What

25 is the "clean room" below the "FIT" there?
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 1      A.  So a clean room is, during a pre-close phase,

 2 when certain integration planning is desired, because

 3 of Hart Scott Rodino and antitrust and such, most

 4 people involved in the process can't look at the data

 5 or the documents.  So through a clean room, which is --

 6 and I'm speaking very high level, and a lawyer could

 7 probably -- who was part of the process could give you

 8 more specifics.

 9          But essentially a very limited number of

10 people outside of the normal business ownership process

11 are able to look at the documents and summarize and

12 report out in very specific and limited information.

13      Q.  Now let's take a look at 166, please.

14          This is one of the -- strike that.

15          This is described as the commercial governance

16 structure, right?  And by "commercial" it means?

17      A.  Means United's commercial insurance business.

18      Q.  Which means everything except?

19      A.  Except our senior business, Ovations, or our

20 Medicaid business, AmeriChoice, and some of our

21 service-based businesses in what then was SCS or

22 Ingenix.

23      Q.  So by "service based," you mean non-insurance?

24      A.  Correct.

25      Q.  You did not identify this as a -- one of the
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 1 pages that you had special -- that you made special

 2 contributions to.  Is this something that was there

 3 when you got there?

 4      A.  Correct.  I believe this similar structure was

 5 used for the Oxford integration.

 6      Q.  So at the top we have an advisory council.

 7 What is that?

 8      A.  It is a group of senior business leaders who

 9 provide guidance to the integration effort.

10      Q.  How are those people selected -- strike that.

11          How were those people selected?

12      A.  I don't recall exactly.

13      Q.  Who designated the members in the advisory

14 council?

15      A.  I don't recall exactly.

16      Q.  Below them we have executive sponsors.  What

17 does that mean?

18      A.  I don't recall in the context of this picture.

19      Q.  Below that, we have program management, right?

20      A.  Correct.

21      Q.  And you resided there, right?

22      A.  That's correct.

23      Q.  And below that, we have five areas of

24 activity?  How would you characterize those?  Is it

25 five areas of --
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 1      A.  Five areas of activity is fine.

 2      Q.  As the program manager, you were considered

 3 the business owner; is that right?

 4      A.  That is not correct.

 5      Q.  Were you responsible for the people -- in the

 6 program management box, were you responsible for

 7 maximizing merger values and synergies?

 8      A.  I was not.

 9      Q.  Who coordinated among these five functional

10 areas at the level beneath you?

11      A.  There were people on my team assigned to each

12 of those five areas.

13      Q.  So there was a program management team; is

14 that right?

15      A.  The integration services department, in

16 essence, were project managers.  So by deploying them

17 into each of those areas, they were performing project

18 management functions.

19      Q.  So the answer to my question about who was

20 responsible for coordinating among the five, that would

21 have been you?

22      A.  That's correct.

23      Q.  Who do you consider to have been the business

24 owner of the acquisition process -- of the integration

25 process?
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 1      MR. McDONALD:  Objection, vague as to time.  Can

 2 we fix it -- are we talking the time period of this

 3 document?

 4      MR. STRUMWASSER:  Yes.

 5      THE WITNESS:  Within the commercial insurance

 6 business, it was Steve Black.

 7      MR. STRUMWASSER:  Q.  Mr. Burghoff, you heard

 8 Mr. McDonald's comment when you were first called,

 9 explaining that -- how you came to be designated as the

10 person most knowledgeable and the limitations on that

11 designation.  Do you agree that there is no one person

12 who was most knowledgeable about the integration?

13      A.  I do agree.

14      Q.  Let's take a look at Page 167, the next page.

15 First thing I notice about 167 as I compare it to 166

16 is that we've lost a box.  What happened to these poor

17 executive sponsors?

18      A.  Well, I think that's why I couldn't answer

19 your question earlier when you asked me what that box

20 was.  They're implied in the advisory council.  So

21 Steve Black is the sponsor from UnitedHealthcare, and

22 Brad Bowlus was the sponsor from PacifiCare.

23      Q.  B-O-W-L-U-S?

24      A.  Correct.

25      Q.  And Mr. Black was your direct report in this
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 1 structure?

 2      A.  He was my boss.

 3      Q.  And at this point in November of '05, what

 4 specific deliverables did he expect to receive from

 5 you?

 6      MR. McDONALD:  Objection, I'm not sure I heard --

 7 did you say "expect and receive"?

 8      MR. STRUMWASSER:  No.  "Expect to receive."

 9      THE WITNESS:  Our primary focus on this time was

10 the document we're looking at here as well as preparing

11 for subsequent meetings once the transaction closed.

12      MR. STRUMWASSER:  Q.  Again, comparing 5166 to

13 5167, on 5166, we have -- well, I'm sorry.  I'm

14 misreading this document.

15          Let's go back to 5167.  And I apologize for

16 causing a breeze as people are flipping back and forth

17 the pages.

18          Mr. Black was your immediate boss.  What was

19 Mr. Frey's, F-R-E-Y, position at this time?

20      A.  Prior to the transaction closing, I don't

21 know.

22      Q.  Where did he go after the transaction closed?

23 What did he become?

24      A.  He became our regional CEO for the newly

25 formed Pacific region.
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 1      Q.  And G. Scott?

 2      A.  I believe it's Gregg Scott.  Gregg Scott.  I

 3 don't recall his title.

 4      Q.  Do you know where he went when the deal

 5 closed?

 6      A.  I don't recall.

 7      Q.  What was Mr. Bowlus's position at the time, in

 8 November?

 9      A.  I don't know the specific title, but president

10 of PacifiCare.

11      Q.  Where did he go when the deal closed?

12      A.  He remained.

13      Q.  The president of PacifiCare?

14      A.  I don't -- he retired sometime after.  And I

15 don't recall the time period that that occurred.

16      Q.  Mr. Mikan, M-I-K-A-N?

17      A.  Correct.

18      Q.  What was he at that time?

19      A.  I believe he was our chief financial officer

20 for United Healthcare.

21      Q.  After the deal closed?

22      A.  Yes.

23      Q.  Do you know what he was before?

24      A.  He is -- he was not from PacifiCare.  He was a

25 UnitedHealthcare employee.
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 1      Q.  Is it Dave Wichmann?

 2      A.  Correct.

 3      Q.  W-I-C-H-M-A-N-N?

 4      A.  Correct.

 5      Q.  What was he at the time of this document?

 6      A.  He was president of UnitedHealthcare.

 7      Q.  So the only person on the advisory council

 8 from PacifiCare then was Mr. Bowlus?

 9      A.  No, that's incorrect.  Brad Bowlus, James

10 Frey, and Gregg Scott were all from PacifiCare.  Steve

11 Black, Mike Mikan, and Dave Wichmann were from United.

12      Q.  Was there a phrase "three in a box" that was

13 used during this period?

14      A.  Yes.

15      Q.  What did it refer to?

16      A.  It referred to -- in -- when we were forming

17 project teams, we would have a United business owner

18 partnered with a PacifiCare business owner.  And then

19 the third person would be someone from my team to help

20 manage their activities.

21      Q.  In the "Program Management" box, we already

22 know you well.  S. Balsara, B-A-L-S-A-R-A, who was

23 that?

24      A.  He was from PacifiCare.  I believe at this

25 time he was the chief of staff for Brad Bowlus.



4423

 1      Q.  What became of him at the time of the closure?

 2      A.  He and I worked together for a period of time,

 3 and then he moved into I believe a sales role in

 4 California, in our California health plan, remaining

 5 with PacifiCare.

 6      Q.  For UHIC?

 7      A.  I don't know the specifics.

 8      Q.  With respect to the six people, two top boxes,

 9 who among them do you think had the most experience in

10 acquisitions and integration?

11      MR. McDONALD:  Objection, lacks foundation, calls

12 for speculation.

13      THE COURT:  If you know.

14      THE WITNESS:  Well, Dave Wichmann ran our

15 corporate development team, had been involved in many

16 acquisitions, as well as he headed up our SCS business,

17 which was comprised of many acquisitions.  And then

18 Steve Black came from Oxford and participated in that

19 acquisition.

20      MR. STRUMWASSER:  Q.  So would it be fair to say

21 that, in this group, the largest prior acquisition that

22 this group had experience with was the Oxford

23 acquisition?

24      MR. McDONALD:  Objection, lacks foundation, calls

25 for speculation.  This witness hasn't testified --
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 1      THE COURT:  Sustained.

 2      MR. STRUMWASSER:  Q.  Do you know whether anybody

 3 in this -- let's say the advisory council box, had

 4 experience with any insurance acquisition larger than

 5 the Oxford?

 6      A.  I don't know.

 7      Q.  Am I safe in assuming that Mr. Black was

 8 responsible for designating you as the left side

 9 project manager?

10      A.  That's correct.

11      Q.  Who designated Mr. Balsara?

12      A.  I don't recall.

13      Q.  How closely did you work with him?

14      A.  Very closely.

15      Q.  After the closure also?

16      A.  Yes.

17      Q.  With respect to the revenue box, we have

18 Mr. Frey again and Mr. Burdick?

19      A.  That's correct.

20      Q.  Who is he at the time of this document?

21      A.  He was the CEO of our southwest region.

22      Q.  What were the responsibilities of the revenue

23 box?

24      A.  It was our sales functions, underwriting

25 functions, market branding across all our lines of
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 1 business within the commercial insurance division.

 2      Q.  And "LOB" means "line of business," right?

 3      A.  That's correct.

 4      Q.  Under "Access & Healthcare Costs," we have

 5 from PacifiCare P. McKinley and S. Ho.  That's

 6 Dr. Ho?

 7      A.  That's correct.

 8      Q.  What was he at the time?

 9      A.  I believe he was the medical director, chief

10 medical director for PacifiCare.

11      Q.  And McKinley?

12      A.  I don't know his exact title, but it was in

13 the network -- he had a leadership role with regard to

14 the network.

15      Q.  Not a physician?

16      A.  I don't know.

17      Q.  Mr. Ho still with the company -- Dr. Ho

18 rather?  Excuse me.

19      A.  Yes, he is.

20      Q.  How about McKinley?

21      A.  I don't believe so.

22      Q.  Now we have, for UHIC, J. Gavras, G-A-V-R-A-S.

23 Who is that?  Who was that in November?

24      A.  John Gavras.  And he was a physician, a chief

25 medical officer.  I don't recall exactly his
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 1 responsibilities.

 2      Q.  Was the tbd ever designated?

 3      A.  Yes.

 4      Q.  Who?

 5      A.  I believe it was Elena McFann, but it may not

 6 have been solely her.  We may have put a couple names

 7 in that box.

 8      Q.  What is access and healthcare costs?  What's

 9 their responsibilities in this structure?

10      A.  It was the network as well as the clinical

11 functions.

12      Q.  In this case, "network" means provider

13 network, right?

14      A.  That's correct.

15      Q.  "Operations & Technology," what's the function

16 here?

17      A.  The function is four line items below.  So

18 it's integrating the platforms.  Application technology

19 is -- application technology is best to describe it as

20 an example.  We were combining sales forces, and the

21 sales teams needed access to each other's tools.  So

22 through that team, they were providing solutions for

23 that to happen.

24          Infrastructure technology was getting the two

25 companies on one infrastructure base, common desktop,
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 1 IT network connectivity.  And then network operations

 2 is the servicing operations around the network,

 3 provider network.

 4      Q.  Provider network?

 5      A.  Correct.

 6      Q.  And the UHIC head of this was Dirk McMahon,

 7 right?

 8      A.  Correct.

 9      Q.  What was his position then?

10      A.  I believe he was the CIO for United

11 Healthcare.

12      Q.  Who was G. Scott?

13      A.  Gregg Scott from PacifiCare, I don't recall

14 his title or role.

15      Q.  Where did he go?

16      A.  I don't know.

17      Q.  As far as you know, not with the company

18 anymore?

19      A.  Correct.

20      Q.  Who is S. Martin?

21      A.  Stan Martin.

22      Q.  What was he at the time?

23      A.  He led a team.  I believe he led a team to

24 provide the interconnectivity -- I'll try not to get

25 too technical -- between the two companies for shared
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 1 applications.

 2      Q.  And in '06?

 3      A.  Same.

 4      Q.  Who is D. Schofield?

 5      A.  Diane Schofield, she led a team, and still

 6 does, that does platform and member migration.

 7      Q.  What was Tim Kaja's responsibilities in

 8 November of '05?

 9      A.  He managed the network operations functions

10 including -- I don't fully know all the sub teams that

11 he was managing, but it was many of our cost

12 containment responsibilities.  Our provider service

13 model was under him, and there were other components as

14 well that I don't recollect.

15      Q.  Did you have a hand in populating this table

16 with people?

17      A.  I did.

18      Q.  So who designated the four -- the people at

19 the top of each of the four area boxes?

20      A.  I don't recall the exact process and who was

21 part of that decision.

22      Q.  And then the names within the box, did you

23 have -- below the top level, did you have

24 responsibilities for that?

25      A.  I didn't have sole responsibility.  It was a
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 1 collaborative effort between myself, Steve Black and

 2 others.

 3      Q.  And you inquired about the people that were

 4 being recommended, I take it?

 5      A.  In just about every category, this was a

 6 natural alignment of what their current job

 7 responsibilities were at the time of the close.

 8      Q.  So these were all people who were reported to

 9 you to be highly regarded at the time?

10      MR. McDONALD:  Objection, lacks foundation.

11      THE COURT:  Overruled.

12          If you know.

13      THE WITNESS:  I have no insight into any

14 individual's performance.

15      MR. STRUMWASSER:  Q.  Did you inquire at the time

16 of the population of this chart as to the competencies

17 and skill levels of the people?

18      A.  I don't recall.

19      Q.  Turn to the next page please.  What does the

20 phrase "integration tollgate" mean?

21      A.  "Tollgate" implies that business teams don't

22 just start going off and integrating as they felt was

23 appropriate, that they needed to put their

24 recommendations on paper in the business case we

25 discussed prior and have the proper leadership sign off
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 1 on those decisions.

 2      Q.  That was a function at the advisory council

 3 level?

 4      A.  Sometimes.  And then sometimes it may be a --

 5 depending on the decision, it may be a function at a

 6 lower level.

 7      Q.  Yours?

 8      A.  No.  There were -- on the prior page, for each

 9 of those four boxes, there were steering committees of

10 leaders at those levels.

11      Q.  Okay.  We have next to the discovery box, "GIP

12 approved."  "GIP" is "going in position"?

13      A.  Correct.

14      Q.  What does that mean?

15      A.  It means that -- I'm not sure what you're

16 asking.

17      Q.  What does the phrase "GIP" mean?

18      A.  Going in position.

19      Q.  What does the phrase "going in position" mean?

20      A.  It's a document that directionally

21 articulates, based on very preliminary information from

22 the due diligence portion of the transaction, how we

23 envision the integration being conducted.

24      Q.  So what does the phrase "GIP Approved" mean in

25 that diamond?
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 1      A.  It means that, prior to close, that that

 2 document has been drafted and approved by senior

 3 leaders from both companies.

 4      Q.  Is that associated with the box to its left?

 5      A.  Correct.

 6      Q.  Then the diamond next to the investigation

 7 box, what decision is being approved in that diamond?

 8      A.  There were about 100 decisions that were --

 9 that we were -- that were being approved at various

10 points in time.

11      Q.  Those would be categorized as leadership

12 structure, decision roster, Financial Impact Tracker,

13 and progress updates?

14      THE COURT:  You forgot business cases.

15      MR. STRUMWASSER:  Oh.

16      Q.  And business cases.

17          Thank you.

18      A.  The box represents the process.  The

19 decision -- there was a decision roster that's

20 referenced.  There was a collection of about 100 key

21 integration decisions that were monitored and made.

22      Q.  Who made the list?

23      A.  It was initially made by my team and I, based

24 on the going in position.  Then it was enhanced and

25 modified naturally over time.
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 1      Q.  In the higher box there, there's a reference

 2 to "program construct."  What is that?

 3      A.  It's the governance structure for how meetings

 4 will be conducted, how progress reporting will occur,

 5 the tools and templates that we'll use and so on.

 6      Q.  So is the program construct what we have on

 7 5166?

 8      A.  No, that's just one piece of it.  And then it

 9 also includes the tools that we discussed earlier.

10      Q.  In that same bullet, do you know whether

11 executive sponsors were ever selected?

12      A.  It's my interpretation that, as leaders of the

13 advisory council, Steve Black and Brad Bowlus were the

14 executive sponsors.

15      Q.  What does the phrase "quick wins" refer to?

16      A.  Projects that can be undertaken quickly and

17 provide a benefit to both organizations.

18      Q.  Do you recall any of the quick wins that

19 were -- would you say you win a quick win -- that were

20 achieved in the pre-close days?

21      A.  I don't recall any specifics.

22      Q.  Then we have in the planning box "project

23 master plans."  How many of those were there?

24      A.  There were over 100.

25      Q.  What are they or what were they?
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 1      A.  In most cases, they were Excel-based project

 2 plans containing, in some cases, hundreds of tasks to

 3 be performed.

 4      Q.  And "progress updates," is that a specific

 5 species of document?

 6      A.  There was a template referred to as a progress

 7 report that each project team produced on a regular

 8 basis.

 9      Q.  At what interval?

10      A.  I don't recall exactly.  It was either weekly

11 or biweekly.

12      Q.  5169, if you would.  This is the schematic of

13 what the deliverables were for each project; is that

14 right?

15      A.  That is correct.

16      Q.  In the upper box, "Initiative Tracking" box,

17 we have something called a risk log.  What is that?

18      A.  It's a log of integration risks that we wanted

19 to monitor at a more -- at a global level.

20      Q.  Let's go back to 528 now -- excuse me --

21 Exhibit 428.  That's the e-mail from you and its

22 predecessors.

23          Do you recognize this document?

24      A.  Frankly, I don't recall it.

25      Q.  As I understand this document -- and again, if
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 1 you need the time, just say so and the reading light is

 2 lit.

 3          As I understand this document, you are

 4 drafting for Mr. Black a document for him to put out.

 5 Setting aside the -- this e-mail for a moment, do you

 6 recall drafting a document to UnitedHealthcare leaders

 7 who were considered business owners in the integration

 8 process?

 9      A.  Yes, I do.

10      Q.  Do you recall actually giving Mr. Black a

11 draft of such a notice?

12      A.  I don't recall the specific draft, but this --

13 this document implies that he provided me his

14 preliminary thinking, and then I advanced that into

15 more of a memo form.

16      Q.  So the text below the "Scott take a look,"

17 that's Mr. Black's text?

18      A.  That's my understanding.

19      Q.  And we see on the top of the second page that

20 he's designating you as the program leader for

21 UnitedHealthcare according to him, right?

22      A.  That's correct.

23      Q.  And we see the reference in here to the

24 three-in-a-box approach?

25      A.  I'm sorry.  I don't see that reference.
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 1      Q.  Fourth line from the bottom of the first page.

 2      A.  Yes.

 3      Q.  Was that used throughout the pre-close period,

 4 the three-in-a-box approach?

 5      A.  I don't recall it being a widely used term.

 6      Q.  How about the concept that the organization

 7 boxes would have a United and a PacifiCare and an

 8 integration services body?  Was that a concept that

 9 used throughout the pre-close period?

10      A.  It was implemented post-close.

11      Q.  Okay.  And was it used throughout the

12 post-close integration?

13      A.  Yes.

14      Q.  Mr. Burghoff, what is your recollection today

15 as to the size of PacifiCare in 2005?

16      MR. McDONALD:  Objection.  Vague.  Are we talking

17 about the PPO, the --

18      THE COURT:  Sustained.

19      MR. STRUMWASSER:  Q.  I'm talking about the entire

20 entity that was being acquired by United.  Are you with

21 me?  And I'm asking whether you have any recollection

22 with regard to the size -- revenues, work force,

23 insured lives, anything?

24      A.  I don't recall the specific metrics.

25      Q.  It was the largest acquisition that United had
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 1 ever undertaken to date, right?

 2      MR.  McDONALD:  Objection, lacks foundation.

 3      THE COURT:  If you know.

 4      THE WITNESS:  I don't know.

 5      MR. STRUMWASSER:  Q.  You don't know today?

 6      A.  I don't know if it was the largest

 7 acquisition.

 8      Q.  What is your understanding of United's

 9 objectives in acquiring PacifiCare?

10      MR. McDONALD:  Objection, lacks foundation

11      THE COURT:  If you know.  Your understanding.

12      THE WITNESS:  I think in the simplest sense, it

13 was to expand into the Pacific region in California.

14      MR. STRUMWASSER:  Q.  Was PacifiCare looking for

15 new products?

16      MR. McDONALD:  Objection.

17      THE COURT:  Sustained.

18      MR. STRUMWASSER:  Q.  Do you know whether

19 PacifiCare's California provider network was one of the

20 objectives of the acquisition?

21      A.  I don't know.

22      Q.  Did anyone tell you when you undertook the

23 integration what the United objectives for the merger

24 were?

25      A.  I believe those are outlined in part in going
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 1 in position.

 2      Q.  So let's take a look at 426.

 3      MR. McDONALD:  Your Honor, excuse me.

 4          Mr. Strumwasser, I just noted it's a 39-page

 5 deck of slides.  If we're going to take a morning

 6 break --

 7      MR. STRUMWASSER:  If that's necessary, I'd like to

 8 sort of make -- I don't have a lot on this, or if I do,

 9 I'll pause.

10      MR. VELKEI:  Maybe we should take a break because

11 the witness hadn't had an opportunity to get off the

12 stand.

13      THE COURT:  Do you need a break?

14      THE WITNESS:  I could use a short break.

15      THE COURT:  All right.  Let's take 15 minutes.

16          (Recess taken)

17      THE COURT:  All right.  We were going to 426?

18 We'll go back on the record.

19      MR. STRUMWASSER:  Q.  Mr. Burghoff, 426, of course

20 precedes your joining the company, right?

21      A.  Yes.

22      Q.  This is one of the documents you were given

23 fairly quickly after you got there?

24      A.  That's correct.

25      Q.  Take a look at 997, if you would, the second
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 1 page of the document.  "Projected 2005 revenues of

 2 $14 billion."  Do you see that?

 3      A.  I do.

 4      Q.  And "9 million unique members," right?

 5      A.  Yes.

 6      Q.  Do you have a sense today how those numbers

 7 compared to the size of United in 2005?

 8      A.  I do not.

 9      Q.  And we see that it had the equivalent of

10 11,300 employees, correct?

11      A.  10,000 employees and then some temporary

12 workers, yes.

13      Q.  On Page 998, we see that PacifiCare had a

14 large customer base in California, right?

15      A.  Yes.

16      Q.  And broad competitive networks, especially in

17 California.  Do you see that?

18      A.  I do.

19      Q.  Is that consistent with your understanding of

20 the -- of what attracted the -- United to the

21 PacifiCare acquisition?

22      A.  Yes.

23      Q.  Page 8999, this was a commercial segment

24 overview.  This is the segment you were responsible

25 for, correct?
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 1      A.  Correct.

 2      Q.  There's a reference here to the network of 725

 3 hospitals, et cetera.  Do you see that?

 4      A.  I do.

 5      Q.  And below that, the sub-bullet, "Believe

 6 California commercial discounts are within a couple of

 7 percentage points of market-leading rates."

 8          What does the term "commercial discount" mean

 9 in this context?

10      MR. McDONALD:  Objection, lacks foundation, calls

11 for speculation.

12      THE COURT:  If you know.

13      THE WITNESS:  I don't know.

14      MR. STRUMWASSER:  Q.  You don't know the term

15 "discounts" in the context of networks, provider

16 networks?

17      A.  I understand the term "discount," but just not

18 discount from what, what the baseline --

19      Q.  Okay.  You see the bottom bullet says, "Good

20 opportunity to improve administration through use of

21 standardized contracts"?

22      A.  I do.

23      Q.  Do you know what that means?

24      A.  That by using a standard provider contract

25 across both companies, it will simplify the
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 1 administration of those contracts.

 2      Q.  Turn if you would, please, to 9002, a couple

 3 pages in.

 4          Were you aware in 2005, Mr. Burghoff, that

 5 PacifiCare had about ten times as many insured lives as

 6 United had in California?

 7      A.  I was aware it was significantly larger.

 8      Q.  And that nationally, the acquisition on an

 9 insured-lives basis represented something like a 23

10 percent increase in insured lives for United?

11      MR. McDONALD:  Objection.  I'm not sure where the

12 phrase "insured lives" comes from.

13      MR. STRUMWASSER:  Fair enough.

14      Q.  Commercial customers served?

15      THE COURT:  Consumers?

16      MR. STRUMWASSER:  Consumers, thank you.

17      Q.  So let me start over again.

18          Were you aware in 2005 that the acquisition

19 represented about a 23 percent increase in --

20 nationally, in United's commercial consumers served?

21      A.  I was not aware of that specific metric.

22      Q.  Next page, the goals of the merger, 9,003.

23 It's actually not a very good way to refer to it.

24 9003.

25          The second bullet is "Realized market-based



4441

 1 synergies."  Assuming for a moment that your class

 2 understands what synergies are, what are "market-based

 3 synergies"?

 4      A.  I don't know what the phrase market-based

 5 means in that context.

 6      Q.  Let's look at 9014.  You see the phrase at the

 7 top, "Executing on top priority opportunities will help

 8 simplify and focus the integration efforts both

 9 internally and externally"?  Do you see that phrase --

10 that sentence?

11      A.  I do.

12      Q.  What does the word "executing" mean in that

13 sentence?

14      A.  It depends on what the specific opportunity or

15 initiative is.

16      Q.  Do you know what the top priority

17 opportunities were in this reference?

18      A.  Essentially what's to follow on subsequent

19 pages.

20      Q.  But what follows on subsequent pages are

21 details of the -- one, two, three, four, five, six

22 items between the United and PacifiCare bars, right?

23      A.  That's correct.

24      Q.  So market geography and organization, what

25 does it mean to execute on the -- on those
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 1 opportunities?

 2      A.  That is primarily the organizational

 3 integration of the two companies along -- in each of

 4 the eight states where we both operate.

 5      Q.  Now, you have in these six categories,

 6 double-headed arrows, right?

 7      A.  Yes.

 8      Q.  What do those double-headed arrows indicate?

 9      A.  I'm not sure.

10      Q.  9019, please.

11          The first bullet, "Products will be branded

12 PacifiCare where appropriate and on a transitional

13 basis.  Otherwise products will be branded

14 UnitedHealthcare."  Do you see that?

15      A.  Yes.

16      Q.  And the second bullet, "Eventually we will

17 drive to a single UnitedHealthcare brand which will

18 require us to carefully migrate branding and

19 recognition from PacifiCare to United."  Do you see

20 that?

21      A.  I do.

22      Q.  Do I read those two bullets together to

23 indicate an intent in July of 2005 to phase out

24 PacifiCare branding?

25      MR. McDONALD:  Objection, calls for speculation,
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 1 lacks foundation.

 2      THE COURT:  If you know.  I mean, he didn't write

 3 this.  And it was before he came on board.

 4      MR. STRUMWASSER:  I understand.  But he was in

 5 charge of carrying this out.

 6      THE COURT:  Well, I didn't really hear him say

 7 that exactly.

 8      MR. McDONALD:  Your Honor, I think the testimony

 9 was it evolved over time.  There are later documents

10 Mr. Strumwasser can use to ask Mr. --

11      THE COURT:  If you know the answer, I'll allow you

12 to answer, but --

13      THE WITNESS:  I can't comment on the intent other

14 than exactly how it's written on the page.

15      MR. STRUMWASSER:  Q.  9023.  We have three bullets

16 here, and I'm just going to ask you whether those

17 represent undertakings that you were engaged in

18 carrying out.  In the near term, were you engaged in

19 continuing the PacifiCare operations and technology?

20      A.  I was not.

21      Q.  Is that a part of the integration plan that

22 you were implementing?

23      A.  It was not.

24      Q.  Was migration of governance to Uniprise and

25 UnitedHealthcare Enterprise Solutions a part of the
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 1 integration plan that you were engaged in carrying out?

 2      A.  I was not.

 3      Q.  I don't mean, by "you," you.  I mean by "you,"

 4 the integration team as a whole.

 5      A.  We were not.

 6      Q.  Was migration of operations and technology to

 7 United of the claims function -- excuse me.

 8          Was migration of claims operations and

 9 technology a part of the integration that you were

10 involved in?

11      A.  It was not.

12      Q.  Nor the call center?

13      A.  Correct.

14      Q.  What's the difference between migration and

15 integration in your mind?

16      A.  Integration is if you're going to take

17 components from both to create something new.

18 Migration is particularly referring to membership

19 migration, moving them from one product or platform to

20 a different product or platform.

21      Q.  So who was in charge of migrating governance

22 to Uniprise and UnitedHealthcare Enterprise Solutions

23 immediately?

24      THE COURT:  If you know.

25      THE WITNESS:  I don't know.
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 1      MR. STRUMWASSER:  Q.  Do you know who was in

 2 charge of migrating claims operations and technology to

 3 United?

 4      A.  Our Uniprise organization.

 5      Q.  Organization?

 6      A.  Yes.

 7      Q.  Do you know who was in that?

 8      A.  I don't know the specific people in the

 9 specific roles.  Dave Astar and Steve Auerbach were two

10 of the leaders of that organization -- A-S-T-A-R.

11      Q.  Would you agree that from its inception the

12 focus of United's integration efforts, so far as you

13 were aware of them, was to maximize synergies?

14      A.  I'm sorry.  Can you repeat the question?

15      Q.  Would you agree that, from its inception, the

16 focus of the United integration efforts as you were

17 aware of them was to maximize synergies?

18      A.  I would say it was a focus but not the focus.

19      Q.  Take a look at Exhibit 429, if you would.

20      A.  Yes.

21      Q.  Am I correct that this first page is an agenda

22 for the meeting of the Integration Advisory Council?

23      A.  I'm sorry.  I was on the wrong document.  I

24 went to Page 29.

25      Q.  I'm sorry.  Exhibit 429.
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 1      A.  Exhibit 429.  I'm with you.  I'm sorry.

 2 Repeat the question.

 3      Q.  Am I correct that this is an -- the first page

 4 is an agenda for a December 13th, 2005 meeting of the

 5 Integration Advisory Council?

 6      A.  I believe it was the minutes from the meeting,

 7 not the agenda to the meeting -- or some sort of notes

 8 from the meeting.

 9      Q.  Do you recall attending an Integration

10 Advisory Council meeting on December 13?

11      A.  I believe I did.

12      Q.  In the ordinary course, you would have

13 attended those meetings?

14      A.  I believe I attend this one.  I believe this

15 was -- I believe I attended this one but not the

16 subsequent two.

17      Q.  How often did the council meet?

18      A.  These were monthly.

19      Q.  So December 13, you were eight days away from

20 the close, right?

21      A.  Correct.

22      Q.  And the first bullet, the key -- first key

23 item is, "Determining an approach to synergize on the

24 12/21 date."  That was the closing date?  I will

25 indulge you the word "synergize," but what was the
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 1 approach to synergizing on that date?

 2      A.  I don't understand the sentence, to synergize

 3 on a date.  I don't understand that.

 4      Q.  The next page, in general, do you recall --

 5 does this appear to be a -- this page and the pages

 6 that follow -- a fair representation of what was

 7 discussed at the council on December 13?

 8      A.  I don't recall a lot from that meeting.

 9      Q.  About middle of the page, we have an entry,

10 "Urgency for better perspective on synergies," at the

11 12/21 date, and then six bullets after that.  Do you

12 see those?

13      A.  Yes.

14      Q.  Do you recall that discussion?

15      A.  I do not.

16      Q.  Is it your recollection that there was an

17 urgency regarding synergies on 12/21?

18      A.  I don't recall.

19      Q.  Who's Brad?

20      A.  Brad Bowlus.

21      Q.  Do you recall his reference to $400 million in

22 synergies?

23      A.  I do not.

24      Q.  Is there a typo?  What's that "400 M," space,

25 lower case "o," space, "12/21"?  Is there a way to read
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 1 that?

 2      A.  I don't know what the typo is.  I don't know

 3 what the "O" is.

 4      Q.  On Page 5085, the next page, middle of the

 5 page, "Steve Black is managing the network integration

 6 and is beginning to develop more detailed timelines."

 7 Is that a provider network or a computer network?

 8      A.  Provider network.

 9      Q.  Next page, 086, second paragraph, "Tracey's

10 staff at PacifiCare leaving rapidly."  Who is Tracey?

11      A.  I don't know.

12      Q.  Were you aware that there was a rapid

13 attrition occurring at PacifiCare around this time?

14      MR. McDONALD:  Objection, lacks foundation.

15      THE COURT:  If he knows.

16      THE WITNESS:  I don't know.

17      MR. STRUMWASSER:  Q.  It's not inconsistent or

18 consistent with your recollection?  You just don't

19 recall?

20      A.  Correct.

21      Q.  Let's take a look at Exhibit 430, the

22 memorandum from Mr. Wichmann.

23          This is a memorandum announcing to the

24 UnitedHealthcare and PacifiCare leadership the closing

25 of the deal; is that right?
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 1      A.  That is correct.

 2      Q.  And it's announcing the Pacific region

 3 alignment, right?

 4      A.  That's right.

 5      Q.  And it identifies the key people in the

 6 Pacific region?

 7      A.  That's correct.

 8      Q.  Mr. Burghoff, did your position change on

 9 December 21, '05?

10      A.  No.

11      Q.  Your responsibilities did not change?

12      A.  Correct.

13      MR. STRUMWASSER:  Let's just do one exhibit, 431.

14          I'm going to ask to have marked as 431 a

15 "PacifiCare Integration, Going Into Position" dated

16 January 2006, PAC 0359987.

17      THE COURT:  An integration document dated January

18 '06 is marked as 431.

19          (Department's Exhibit 431 marked for

20           identification)

21      THE COURT:  Did you want me to hold the

22 confidential designation until you've had some time to

23 look at it?

24      MR. McDONALD:  Yes, your Honor.

25      THE COURT:  Do you need some time to look at this?
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 1      THE WITNESS:  I'll take just a second, your Honor.

 2      THE COURT:  Sure.

 3      MR. STRUMWASSER:  Q.  Okay?

 4      A.  Yes.

 5      Q.  I'm curious, Mr. Burghoff, about the notion of

 6 a going in position in January of 2006.  You're kind of

 7 already in, right?

 8      A.  Correct.

 9      Q.  What's the function of a GIP after the

10 acquisition?

11      A.  The function is merely to communicate to the

12 integration teams that are coming together at this

13 time.

14      Q.  So, to tell them what had -- what the GIP was?

15      A.  Correct.

16      Q.  So this document should be fairly consistent

17 with the June [sic] GIP, right?

18      MR. McDONALD:  Objection, calls for speculation.

19      THE COURT:  Sustained.

20      MR. STRUMWASSER:  Q.  What's the relationship

21 between this document and the June 2005 document --

22 July 2005 document?  Excuse me.

23      A.  I'd be merely speculating.

24      Q.  Okay.  We don't want you to do that.

25          Take a look at 9995, please.  Actually,
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 1 Mr. Burghoff, I neglected to ask you a couple of

 2 questions.  Have you ever seen this document before,

 3 Exhibit 431?

 4      A.  Certainly the content, but the title page I'm

 5 having trouble placing.  But that's okay.

 6      Q.  Did you participate in its preparation?

 7      A.  Most likely.

 8      Q.  Now, back to 995, you're now fully engaged the

 9 integration effort, right?

10      A.  That's correct.

11      Q.  Was it your understanding in January of 2006

12 that there was an intent to drive the UnitedHealthcare

13 brand and to migrate branding and recognition from

14 PacifiCare to United?

15      MR.  McDONALD:  Objection.  I think to the extent

16 that that's intended to ask him about the second

17 bullet, I think Mr. Strumwasser has paraphrased it and

18 not accurately.

19      THE COURT:  All right.  Sustained.

20      MR. STRUMWASSER:  I'm not sure it wasn't accurate.

21 It was a paraphrase.

22      THE COURT:  Just use it the way it is.

23      MR. STRUMWASSER:  Q.  You see the second bullet

24 saying, "Eventually we will drive to a single

25 UnitedHealthcare brand"?  Are you with me so far?
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 1      A.  Yes.

 2      Q.  Did you understand that to be the intent of

 3 the integration efforts in January of 2006?

 4      A.  Yes.

 5      Q.  And that you will be -- excuse me -- "Which

 6 will require us to carefully migrate branding and

 7 recognition from PacifiCare to United."  Do you see

 8 that?

 9      A.  I do.

10      Q.  In January 2006, was it your understanding

11 that United intended to migrate branding and

12 recognition away from PacifiCare and to United?

13      A.  That was a long-term strategy, yes.

14      Q.  It was a long-term strategy as of 2006?

15      A.  Correct.

16      Q.  The prior bullet says that products will be

17 branded with PacifiCare on a transitional basis, does

18 it not?

19      MR. McDONALD:  Objection, misstates the bullet.

20      THE COURT:  There's more in there, but you can

21 read the bullet and tell -- you've read the bullet,

22 right?

23          What's your question?

24      MR. STRUMWASSER:  Q.  Yeah.  Am I correctly

25 reading the first bullet to say that there was -- that
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 1 it was contemplated that products will be branded with

 2 PacifiCare brand only on a transitional basis?

 3      MR. McDONALD:  Objection.  Mr. Strumwasser has

 4 left out the phrase "where appropriate."

 5      THE COURT:  I can let this witness answer what his

 6 understanding is.

 7      THE WITNESS:  My understanding was that,

 8 conceptually and directionally, that we wanted to get

 9 to a single common brand across all our markets where

10 PacifiCare operated.

11      MR. STRUMWASSER:  Q.  And just to accommodate

12 Mr. McDonald's concerns, where it was inappropriate,

13 you would not be branding a product "PacifiCare,"

14 correct?

15      A.  I'm not sure what you meant by that.

16      Q.  If it was inappropriate to give a product the

17 brand "PacifiCare," you would not use the brand

18 "PacifiCare," right?

19      A.  No.  I interpret the use of the word

20 "appropriate" differently in that we would not migrate

21 off of the PacifiCare brand where it was inappropriate

22 or unproductive to do so.

23      Q.  And you interpret -- all right.

24          Let's look at 9999.  Second bullet, "Migrate

25 governance of operations and technology to Uniprise and
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 1 UnitedHealthcare Enterprise Solutions immediately."  Do

 2 you see that?

 3      A.  I do.

 4      Q.  You were aware of that objective?

 5      A.  I was.

 6      Q.  Realizing that objective was a part of your

 7 tasks with regard to the integration project?

 8      A.  It was not.

 9      Q.  May I assume also that -- well, what on this

10 Page 9999 was within your portfolio?

11      A.  Components of the last bullet were in scope.

12      Q.  I'm sorry.  I didn't hear the answer.

13      A.  Components of the fourth bullet were in scope.

14      Q.  Which components?

15      A.  The product strategy for bringing PacifiCare

16 and United products into a comprehensive portfolio to

17 market.

18      Q.  What does the phrase in that fourth bullet

19 "earlier non-disruptive strategies" mean?

20      A.  I'm not sure about "earlier."

21 "Non-disruptive" means we were very sensitive to

22 retaining the membership, and through any migration

23 process, we didn't want to have any disruption of that

24 membership.

25      Q.  The second bullet, "Migrate governance
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 1 operations and technology to Uniprise and

 2 UnitedHealthcare Enterprise Solutions immediately," do

 3 you see that?  Actually, let me ask it about the third

 4 bullet, and just a part of it for the moment, just to

 5 help us focus.  "Migrate operations and technology to

 6 United claims," and some other stuff, "capabilities as

 7 soon as possible."  Do you see that one?

 8      A.  I do.

 9      Q.  It's your testimony that you did not have

10 responsibility for this migration, correct?

11      A.  That is correct.

12      Q.  There were, in January of 2006, two distinct

13 claims organizations within United and PacifiCare

14 respectively, right?  Each had its own claim structure,

15 right?

16      MR. McDONALD:  Objection, lacks foundation.

17      THE COURT:  If you know.

18      THE WITNESS:  Yes.  PacifiCare had a claims

19 operations, and United had a claims operation.

20      MR. STRUMWASSER:  Q.  One of the things you were

21 trying to integrate was those two operations, was it

22 not?

23      THE COURT:  Who is "you"?

24      MR. STRUMWASSER:  Q.  "You" the integration team?

25      MR. McDONALD:  Objection, misstates prior
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 1 testimony.

 2      THE COURT:  I don't remember.  So -- I'm sure the

 3 witness is smart enough to cull out what he said and

 4 what he didn't.

 5      THE WITNESS:  This was outside of my scope of

 6 responsibility because it was part of the Uniprise --

 7 United's call and claim operation was part of Uniprise.

 8 And that was a separate integration process or team.

 9      MR. STRUMWASSER:  Q.  So let me get this straight.

10 The integration of the claims functions between the two

11 companies was not within the integration team's

12 responsibility; is that right?

13      A.  It was not in -- it was not in my integration

14 team's responsibility.

15      Q.  Whose integration team had that

16 responsibility?

17      A.  In Uniprise's integration team.

18      Q.  Who led the Uniprise integration effort?

19      A.  Steve Auerbach.

20      Q.  To whom did he report in those endeavors?

21      A.  To Dave Astar.

22      Q.  To whom did Mr. Astar report?

23      A.  Steve Hemsley.

24      Q.  So is it fair to say that your team's

25 integration efforts and the Uniprise integration team's
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 1 efforts did not meet until the president of United?

 2      MR.  McDONALD:  Objection, I'm not sure what the

 3 word "meet" means.

 4      THE COURT:  You didn't have a common leadership or

 5 report until the CEO?

 6      THE WITNESS:  The common reporting was Dave Astar.

 7 So Steve -- in regard to the integration across the

 8 entire UHG or UnitedHealth Group Enterprise, Steve

 9 Black reported to Dave Astar.

10      MR. STRUMWASSER:  Q.  Take a look back at Exhibit

11 427, if you would, please.  Page 5167, is Mr. Astar

12 anywhere in this chart?

13      A.  This chart -- no.

14      Q.  So the lead on this group is Mr. Black, right?

15      A.  That is correct.

16      Q.  And Mr. Black's boss was who?

17      A.  When you say "boss," direct line?

18      Q.  Yeah, his direct report.

19      A.  He reported to Dave Wichmann.

20      Q.  And Mr. Wichmann reported to?

21      A.  I believe, Mr. Hemsley.

22      Q.  Back on 431, please.  I'd like you to look at

23 6002.

24      A.  I'm sorry. 431?

25      Q.  Yes, Exhibit 431, the January 2006 GIP.
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 1      THE COURT:  It's actually the last page.

 2      THE WITNESS:  Thank you.

 3      MR. STRUMWASSER:  Q.  Okay?  Did you have a hand

 4 in preparing this chart?

 5      A.  Yes.

 6      Q.  And as I read this, you are projecting --

 7 strike that.

 8          Let me ask you first, what does the phrase

 9 "annualized run rate savings" mean?

10      A.  "Annualized run rate" refers to, once an

11 integration project has been completed, for the

12 following 12 months or any annualized basis, that those

13 would be the savings realized.

14      Q.  So you were expecting to have realized savings

15 worth 51- to $72 million per year on the basis of

16 changes you will have made by December 31, '06; is that

17 right?

18      A.  That is correct.

19      Q.  Those would have been realized in the one,

20 two, three, four, five, six -- first six rows of the

21 table?  Is that right -- no, excuse me.  Five?

22      A.  I believe the first five rows of the table.

23      Q.  Yeah.  Is that right?

24      A.  I'm sorry.  Yes.

25      Q.  Do you recall anything about -- anything at
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 1 all about where in those five rows, how much of the 51-

 2 to 72 million was to be obtained?

 3      A.  I'm not sure I understand the question.

 4      THE COURT:  Do you remember any kind of breakdown?

 5      MR. STRUMWASSER:  Q.  Exactly.  Among the five

 6 rows?

 7          Thank you, your Honor.

 8      A.  I do not recall the breakdown.

 9      Q.  How do you get this number, 51- to 72-?

10      A.  The due diligence team had some very

11 high-level estimates.

12      Q.  Which of the five areas were outside the

13 responsibility of your integration team?

14      A.  All of these were within my responsibility.

15      Q.  Including claim audit and recovery?

16      A.  Correct.

17      Q.  So Uniprise had nothing to do with any of

18 these five areas?

19      MR. McDONALD:  Objection, I think it misstates the

20 evidence.

21      THE COURT:  Well, overruled.

22      THE WITNESS:  The -- I don't know to what extent

23 Uniprise may have been involved in the details of each

24 of these projects.  But ownership of the function was

25 not -- did not reside with Uniprise.
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 1      MR. STRUMWASSER:  Q.  Let's go back to 999 for a

 2 second, the last bullet.  The purpose was to move PLHIC

 3 PPO business to United paper, right?

 4      A.  Yes.

 5      Q.  By "book of business," did that refer to the

 6 provider network?  Did that include the provider

 7 network?

 8      A.  No.  My interpretation is it's just referring

 9 to the groups and members.

10      Q.  The insurance policies?

11      A.  Yes.

12      Q.  What strategies would be -- would have been

13 considered or were considered disruptive?  We have a

14 "consider non-disruptive strategies."  What strategies

15 would have been disruptive?

16      A.  I'm not sure I can think of a specific

17 example.

18      MR. STRUMWASSER:  I'd like to have marked as --

19      THE COURT:  432.

20      MR. STRUMWASSER:  -- 432 a document entitled,

21 "Business Commercial and" -- "PacifiCare Commercial and

22 Business Planning Integration," January 10-11, 2006.

23 PAC 0841033.

24      THE COURT:  All right.  This January 10-11, '06

25 document is marked as 432.



4461

 1          (Department's Exhibit 432 marked for

 2           identification)

 3      MR. STRUMWASSER:  Q.  Are you ready?

 4      A.  Yes.

 5      Q.  I appreciate your speed.  And again, if you

 6 need to take further time, just let me know.

 7          Do you recognize this document, Mr. Burghoff?

 8      A.  I recognize the content.  I don't recall the

 9 title specifically, the subset comment.

10      Q.  That was my next question.  Let's break it up

11 a bit.  The kick-off presentation, was there a kick-off

12 presentation?

13      A.  Yes.

14      Q.  What was it?

15      A.  It was very similar to this, but it had some

16 additional sections.

17      Q.  I mean, is the kick-off presentation an event

18 that took place someplace?

19      A.  Yes, it is.

20      Q.  What was the event?  I mean, obviously it was

21 the kick-off presentation.  But what does that consist

22 of?

23      A.  We brought together the business leaders from

24 both organizations for a day-and-a-half meeting to

25 formally kick off the integration process.
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 1      Q.  And that was -- the day and a half were the

 2 10th and 11th of January?

 3      A.  That's correct.

 4      Q.  So this is a subset consisting of the two

 5 items enumerated on the first page there, right?

 6      A.  Yes.

 7      Q.  Do you recall what else there was in other

 8 subsets or --

 9      A.  We had a handful of spotlight or more detailed

10 presentations on a handful of select topics.  And we

11 also had some instructions for the work teams because

12 there were two rounds of breakouts that occurred during

13 this meeting.

14      Q.  Do you remember any of the topics of the

15 spotlights other than what's in the Deal Dynamics and

16 Implications or the Going In Position, Growth and

17 Synergies?

18      A.  There's a topic on the regulatory

19 undertakings.  There was a topic on the long-term

20 branding strategy.  There was a topic on -- I believe

21 there was a topic on the networks across the eight

22 states.  I don't recall the rest.

23      Q.  "Networks" again being provider networks?

24      A.  Correct.

25      Q.  Page 1045, please.  Some of this we've -- it's
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 1 the same language we've talked about earlier, but

 2 there's some additional language.

 3          Were the topics addressed in the first two

 4 bullets spoken about orally in the course of the

 5 kick-off event?

 6      A.  As I indicated, one of the other topics was a

 7 broad discussion on branding as a whole.  As I

 8 recollect, United was undertaking a kind of a national

 9 branding initiative at the same time.  So there was a

10 presentation about where that was going.

11          Then, I can't be more specific.  There were

12 breakouts where that may have been discussed.  But I

13 don't believe it was at the main session.

14      Q.  Actually, I should have asked earlier, this

15 document, this is a PowerPoint stack, right?

16      A.  That's correct.

17      Q.  Did somebody deliver an oral presentation to

18 which this was support?

19      A.  Yes.

20      Q.  Who?

21      A.  A variety of people, depending on the section

22 of the document.

23      Q.  Do you know who would have delivered the

24 portion of the presentation that corresponded to 1045?

25      A.  I don't recall specifically.
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 1      Q.  The third bullet, "Introduce United PPO and

 2 CDHP products in Pacific region as soon as possible

 3 after close."  What is "CDHP"?

 4      A.  Consumer directed health product or plan.

 5      Q.  And that was in order to speed the migration

 6 to the United brand; is that right?

 7      A.  No.  I read this as we had products that

 8 PacifiCare did not have, and we wanted to introduce

 9 them into new markets.

10      Q.  Do you know if that happened in the 7/1/06

11 time frame?

12      A.  I believe it did.  I don't recall the exact

13 date.

14      Q.  1049, if you would, please. Do you recall who

15 delivered this -- the presentation that corresponded to

16 this page?

17      A.  I do not.

18      Q.  Was Uniprise a participant in the kick-off?

19      A.  Yes.

20      Q.  Did they make some of the presentations?

21      A.  I don't believe so.

22      Q.  So this slide would have been presented by

23 somebody from your integration organization; is that

24 right?

25      A.  I don't recall.
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 1      Q.  Was there anybody outside of your organization

 2 that made presentations?

 3      A.  Not that I recall.

 4      Q.  I understand that you view the -- that some of

 5 this is outside of your responsibilities, but I just

 6 want to ask you conceptually as somebody that's engaged

 7 in integration about this slide.

 8          I read this to say that, in the second bullet,

 9 governance of operations and technology would be

10 immediately moved to Uniprise and UnitedHealthcare

11 Enterprise Solutions.

12          Do you read that to be that also?

13      A.  Yes.

14      Q.  But that, in the third slide, the operations

15 and technology would move to United claims, call

16 center, production, and technology capabilities in the

17 '07-'08 period at the earliest.  Is that how you read

18 it?

19      A.  I read Bullet 2 to refer to reporting

20 relationships of people and Bullet 3 to be the

21 technology -- the underlying technology.

22      Q.  And operations?

23      A.  And operations.

24      Q.  And I'm just asking you as someone who's been

25 engaged in integration.  In your opinion, is it a good
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 1 idea to migrate the reporting relationships a year or

 2 two before you're migrating the operations and

 3 technology?

 4      MR. McDONALD:  Objection, lacks foundation, calls

 5 for speculation.  He's already testified his team

 6 wasn't responsible for this.

 7      THE COURT:  He's not asking him as part of his

 8 team.  He's asking his opinion.  I'll allow it.

 9      THE WITNESS:  Integration is about integrating

10 people, integrating processes, and integrating

11 technology.  And in my experience, they -- it is often

12 a good practice to do them sequentially in the order I

13 just described.

14      MR. STRUMWASSER:  Q.  And two years apart?

15      A.  Sure.

16      MR. STRUMWASSER:  I'd like to have marked as 433 a

17 January 30th, '06 document entitled "PacifiCare

18 Integration Update," January 30, 2006, PAC 0840614.

19      THE COURT:  All right.  433 is a January 30th,

20 2006 document from the Audit Committee meeting.

21          (Department's Exhibit 433 marked for

22           identification)

23      MR. STRUMWASSER:  Q.  Have you seen this document

24 before, Mr. Burghoff?

25      A.  I'm not sure.
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 1      Q.  Let me just tell you, when we get these things

 2 produced -- and of course "PAC" means we got it from

 3 PacifiCare, that is to say, the respondent party here.

 4 And this document was identified as one of those for

 5 which you were the custodian.

 6          So do you recall being at an audit committee

 7 meeting in the January 30, 2006 time frame?

 8      MR. McDONALD:  Let me just for the record, so I'm

 9 clear, I haven't been able to check that assertion of

10 Mr. Strumwasser, that he was designated as the

11 custodian.  I do recall where he advised Ms. McFann

12 that a document had been produced by her as a

13 custodian, and it actually turned out to be

14 Ms. Vonderhaar.

15      MR. STRUMWASSER:  And I corrected that myself.

16 But I don't think that disables me from saying what the

17 database tells us in general.

18      Q.  Do you recall being at an audit committee

19 meeting around January 30, 2006?

20      A.  I'm sure I was not at that meeting.

21      Q.  What was the audit committee's function with

22 respect to the integration?

23      MR. McDONALD:  Objection, lacks foundation, calls

24 for speculation.

25      THE COURT:  If you know.
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 1      THE WITNESS:  I don't know.

 2      MR. STRUMWASSER:  Q.  Do you know who's on the

 3 audit committee?

 4      A.  I do not.

 5      Q.  Of the UnitedHealth Group, right?

 6      A.  I don't know.

 7      Q.  To the best of your knowledge, did the audit

 8 committee have any function with respect to the

 9 integration that you were engaged in?

10      A.  I don't know what their function was.

11      Q.  But I mean you didn't have any interaction

12 with them at any time with respect to the integration?

13      A.  Correct.

14      Q.  Let's look at the first page going in, the

15 0615.  Have you ever seen a document with these points,

16 substantially these points?

17      A.  Not that I recall.

18      Q.  At the bottom, there's a listing of synergy

19 benefits of approximately 300- to 340 million run rate

20 by December 31, '07.

21          Are you familiar with that figure?

22      MR. McDONALD:  Objection, he's just testified he's

23 not seen --

24      THE COURT:  Well, he can testify if he's seen it.

25 But if not, pretty soon I think we need to move on.
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 1      THE WITNESS:  No.

 2      MR. STRUMWASSER:  May I have marked as 434 a

 3 document entitled "PacifiCare Integration Synergy

 4 Tracking Charter," dated February 17, 2006,

 5 PAC 0843043.

 6      THE COURT:  All right.  That will be 434, a

 7 2/17/06 document entitled "PacifiCare Integration

 8 Synergy Tracking Charter."

 9          (Department's Exhibit 434 marked for

10           identification)

11      MR. STRUMWASSER:  Q.  Have you seen this document

12 before, Exhibit 434?

13      A.  Not that I recall.

14      Q.  Do you know what a synergy tracking charter

15 is?

16      A.  The document appears to be the process by

17 which we'll track synergies related to the integration.

18      Q.  And you're identified as the business contact

19 for that process with respect to UnitedHealthcare,

20 right?

21      A.  Correct.

22      Q.  You're supposed to lead the appropriate

23 business people in the segment to fully identify all of

24 the synergy opportunities and populate them into the

25 financial impact tracker tool; is that right?
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 1      MR. McDONALD:  Objection, he's already testified

 2 he hasn't seen the document before.

 3      THE COURT:  Well, was that something you were

 4 supposed to do as far as you know?

 5      THE WITNESS:  Generally, yes, that's correct.

 6      MR. STRUMWASSER:  Q.  So a couple of new terms

 7 here.  There's a reference to "Core Synergies Team."

 8 It is the third heading on the first page.  Do you know

 9 that phrase?

10      A.  Not specifically the phrase, but I understand

11 the concept based on the names listed below.

12      Q.  What is that concept?

13      A.  Kevin Dean, specifically, ran a small team in

14 finance, United finance, to oversee this process.

15      Q.  To what?

16      A.  To oversee this synergy tracking process.

17      Q.  And he did so principally by managing the FIT

18 spreadsheet that you described earlier; is that right?

19      A.  That's correct.

20      Q.  What is "enterprise process and reporting"?

21 Is that a unit or something else?

22      A.  I'm not familiar with the term.

23      Q.  In that first line of the core synergies team

24 section, there's a reference to an integration

25 management team.  Is that the team for which you were
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 1 the program manager?

 2      A.  No.  I believe in this regard, it -- David

 3 Kisch, the first name listed, K-I-S-C-H, that is who

 4 they're referring to.  David reported to Dave Astar,

 5 who we've discussed earlier, who had the overall

 6 corporate responsibilities for the integration.

 7      Q.  What does that phrase "overall corporate

 8 responsibilities" mean?

 9      A.  Dave was appointed by Steve Hemsley to oversee

10 the acquisition.

11      Q.  Did his responsibilities include the

12 commercial sector?

13      A.  He appointed an executive lead from each of

14 the six business segments.

15      Q.  Did he appoint you?

16      A.  He appointed Steve Black.

17      Q.  On the second page, we have a definition of

18 "synergy" at the top.  I'm not going to read it.  I'm

19 not going to ask you to read it out loud.  Just look at

20 it yourself if you would.

21          Is that some sort of a canonical definition?

22 Is that a definition that you've encountered before?

23      MR. McDONALD:  Objection, vague.

24      THE COURT:  Overruled.

25      THE WITNESS:  It's consistent with my
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 1 understanding of what a synergy is.

 2      MR. STRUMWASSER:  Q.  What does the phrase

 3 "network remediation" mean in that paragraph?

 4      A.  Network provider recontracting.

 5      Q.  Is that a common phrase, "network

 6 remediation"?

 7      A.  It's a common phrase in our acquisition

 8 integrations to essentially integrate the two networks

 9 or -- two networks into one.

10      Q.  What is the condition for which it is a

11 remedy?

12      A.  I'm not sure I understand the question.

13      Q.  The phrase "network remediation" implies that

14 the process is a remedy for something.  What is it a

15 remedy for?

16      MR. McDONALD:  Objection, vague.

17      THE COURT:  If you know.

18      THE WITNESS:  I don't know.

19      MR. STRUMWASSER:  Q.  You have a phrase "platform

20 synergies."  What does that refer to?

21      A.  Sunsetting or decommissioning platforms or IT

22 systems.

23      Q.  And they become synergies because you save

24 money from it?

25      A.  That's correct.
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 1      Q.  What does the phrase "wage rate savings" refer

 2 to?

 3      A.  I don't know.

 4      MR. STRUMWASSER:  I've got another modest-sized

 5 document.  We can break now or next, whatever your

 6 Honor would like.

 7      THE COURT:  It's up to you.

 8      MR. McDONALD:  How modest?

 9      MR. STRUMWASSER:  Not that modest.  Let's take

10 off.

11      THE COURT:  We'll take a break.  1:30?

12      MR. STRUMWASSER:  That's fine, your Honor.

13          (Whereupon, the luncheon recess was

14           taken at 11:51 o'clock a.m.)
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 1                     AFTERNOON SESSION

 2                         ---o0o---

 3          (Whereupon, all parties having

 4           been duly noted for the record,

 5           with the exception of Mr. Velkei,

 6           and the appearance of Mr. Kent,

 7           the proceedings were resumed

 8           at 1:31 o'clock p.m.)

 9      THE COURT:  All right.  We'll go back on the

10 record.

11      MR. STRUMWASSER:  Your Honor, I'd like to have

12 marked as 435 a document in the process of being

13 exhumed.  This is a document entitled "Advisory

14 Updates" PAC 0663685.

15      THE COURT:  All right.  I'll mark that as Exhibit

16 435.  It has a 2006-2007 date on it.

17          (Department's Exhibit 435 marked for

18           identification)

19      THE COURT:  So I've marked all these as

20 questionable whether they're confidential or not, but I

21 was wondering if Mr. Kent had an opportunity to look at

22 any of these to see --

23      MR. KENT:  From yesterday?

24      THE COURT:  No, from today, to see if any of these

25 could be designated.
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 1      MR. KENT:  I apologize --

 2      THE COURT:  That's okay.  Why would you apologize?

 3 I just was wondering.

 4      MR. KENT:  I was just planning we'll take up all

 5 of these on Tuesday.

 6      THE COURT:  That's fine.

 7      DIRECT EXAMINATION BY MR. STRUMWASSER (resumed)

 8      MR. STRUMWASSER:  Q.  Okay.  Mr. Burghoff, have

 9 you seen this document before?

10      A.  Yes.

11      Q.  What is it?

12      A.  It's excerpts from other documents between the

13 period of January 2006 and July 2007.

14      THE COURT:  So I have two un-numbered extra pages

15 in here.

16      MR. STRUMWASSER:  Okay.  Perhaps we can walk

17 through this together.

18      MR. McDONALD:  Your Honor, looks to me as if it's

19 Pages 89 and 90 were printed with these two sheets.

20 Maybe that's how they were produced.

21      THE COURT:  Okay.  Well, they don't have Bates

22 numbers on them.  Well, never mind then.  If you want

23 to get to them -- I assumed they were a mistake.

24      MR. STRUMWASSER:  The version I have does have

25 that.  So after 89, I have 3690, "Operations technology
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 1 follow-up."  Is that not the case?

 2      THE COURT:  We don't have it.

 3      MR. GEE:  I think we had a printing problem.

 4 We'll look into it.

 5      MR. STRUMWASSER:  I don't have plans for those

 6 pages.  So perhaps we can work our way through this.

 7      Q.  What is this document, sir?

 8          Oh, you already told me the answer to that.

 9          With respect to Page 3686, the second page of

10 the document -- by the way, this document as a whole,

11 was it presented anywhere?

12      A.  I believe this document was compiled in binder

13 format and may have been presented on a limited basis.

14      Q.  You mean limited as to people or limited as to

15 pages?

16      A.  People.

17      Q.  To whom do you think it might have been

18 delivered -- presented?

19      A.  I don't recall the specifics, but it would

20 have been most likely members of the advisory board.

21      Q.  On the second page, 3686, the third bullet, we

22 have a list of projects of varying health, is that a

23 fair way to put it?

24      A.  Sure.

25      Q.  And with respect to the late start, there are
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 1 two projects.  Is that -- two areas, operations and

 2 technology and pharmacy, right?

 3      A.  That's correct.

 4      Q.  I did that because operations and technologies

 5 is one area for your purposes here, right?

 6      A.  That's correct.

 7      Q.  Did you have responsibilities, that is to say,

 8 did your advisory group have responsibility for

 9 operations and technology?

10      A.  In our integration structure, going back to

11 the testimony this morning, there were boxes on our org

12 structure for operations and technology.  But the

13 reality was we had very few, if any -- we had very few

14 projects fall into that bucket because of some of the

15 things we talked about earlier.

16      Q.  You mean because of the responsibilities of

17 the Uniprise group?

18      A.  Correct.

19      Q.  So the fifth bullet, "Operations and

20 technology planning has lagged behind market facing

21 activities and needs focused attention to get on track

22 for short-term product rollout and long-term

23 application migration," is that a bullet that is

24 addressing your responsibilities or somebody else's?

25      A.  This is my responsibilities, and it's
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 1 addressing the operations and technology activities

 2 that need to happen to support the joint sales forces'

 3 coming together in the eight different markets that

 4 PacifiCare operated in.

 5      Q.  So "market facing" activities refers to the

 6 salesmen?

 7      A.  Primarily, but -- primarily, yes.

 8      Q.  Does it refer to providers?

 9      A.  No, this would have been internal.

10      Q.  Then "synergy identification estimating and

11 tracking needs greater sense of urgency and

12 specificity," was that your responsibility, synergy

13 identification estimating and tracking, or was that the

14 integration group that you described this morning with

15 the spreadsheet?

16      A.  It was my role within UnitedHealthcare to

17 collect and report.

18      Q.  On the next page, 3687, I just have a question

19 about the lower right corner.  There's a synergy

20 summary that says, as of February 28, '06, the cost

21 synergies had summed to $120 million plus; is that

22 right?

23      A.  Correct.

24      Q.  "Primarily from network recontracting and

25 repricing," that was within your responsibility, was it
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 1 not?

 2      A.  Yes.

 3      Q.  So far, the FIT tool has not yet kicked in,

 4 right?

 5      A.  That's correct.

 6      Q.  Then we have a reference to "FTE reduction.  A

 7 first pass resulted in planned reduction of 478 FTEs."

 8 Do you know where those people were?

 9      A.  I don't recall.

10      Q.  "GRI has since provided substantial additional

11 targets."  Do you know what "GRI" stands for?

12      A.  Golden Rule, which was our individual

13 insurance brand.

14      MR. STRUMWASSER:  I'd like to have marked as 436

15 an e-mail chain with a top date of March 1, '06.

16      THE COURT:  Okay.  436 will be will be marked as

17 an e-mail with a top date March 1st, 2006.

18      MR. STRUMWASSER:  PAC 0843032.

19          (Department's Exhibit 436 marked for

20           identification)

21      MR. STRUMWASSER:  Q.  Okay, Mr. Burghoff, who is

22 John Hemenway, H-E-M-E-N-W-A-Y?

23      A.  I don't recognize the name.

24      Q.  Do you recognize the e-mail?

25      A.  I don't.
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 1      Q.  It appears to be a -- to be recounting the

 2 establishment of certain information resources to track

 3 personnel reductions.  Is that how you read this also?

 4      A.  Yes.

 5      Q.  And the second paragraph under the salutation

 6 to Mr. Black, "Integration FTE management and Reporting

 7 (Synergies component tbd)," is that something within

 8 your jurisdiction?

 9      A.  The only thing that was in my jurisdiction was

10 bringing forth the synergy reports to our advisory

11 council.  So the specific FITs or any other tracking

12 related to head count reductions was being driven by

13 our human resources department, and hence, on this

14 e-mail, you see that I was copied after the fact.  And

15 I think that's just indicative of --

16      Q.  So human resources provided the FIT tool

17 managers with the information about head count

18 reductions?

19      A.  I'm not sure I understand the question.

20      Q.  I thought I was summarizing your testimony.

21 So help me out here.

22          I understood you to be saying that your only

23 responsibility with respect to the synergies component

24 was passing the FIT information along to management; is

25 that right?
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 1      A.  That is correct.

 2      Q.  So you would be getting that from -- the

 3 information you were passing along you would be getting

 4 from the people who were running the FIT tool?

 5      A.  That is correct.

 6      Q.  And the actual decisions about which FTEs to

 7 eliminate, was that your responsibility or others?

 8      A.  That was others.

 9      MR. STRUMWASSER:  437, your Honor, an e-mail chain

10 with a top from Mr. Burghoff dated March 2, 2006,

11 PAC 0843173.

12      THE COURT:  Exhibit 437 is an e-mail with a top

13 date of March 2nd, 2006.

14          (Department's Exhibit 437 marked for

15           identification)

16      MR. STRUMWASSER:  Q.  Are you ready to roll?

17      A.  Yes.

18      Q.  I'm sorry.  So this is an e-mail chain

19 starting on February 28th with an e-mail to you and

20 Mr. Black from Sheila Nelson.  Who is Ms. Nelson?

21      A.  She was a person on my team.

22      Q.  And she is transmitting some documents.  And

23 as I understand the thing above Ms. Nelson's name

24 there, the "what do you think" message is from

25 Mr. Black to you; is that right?
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 1      A.  That's correct.

 2      Q.  And he says, "What do you think about Dawn or

 3 Frank" -- I'm not going to mention names here --

 4 "helping with this systems requirement stuff?"

 5 So-and-so knows enrollment; so-and-so knows everything;

 6 so-and-so is a disaster; so-and-so is overwhelmed, "and

 7 she is not an IS person."  What does "IS" mean?

 8      A.  Information systems.

 9      Q.  And he's asking to discuss, and you respond

10 with the top e-mail, right?

11      A.  Yes.

12      Q.  And you're proposing that there be a

13 fact-finding discussion to understand what the process

14 was?

15      A.  Correct.

16      Q.  What is the process that is being discussed?

17      A.  The process is developing a strategy and

18 business requirements for the integration and migration

19 of the PacifiCare claims platforms.

20      Q.  So -- okay.  So my understanding of your

21 testimony this morning was that the integration of the

22 PacifiCare claims platforms was a Uniprise function.

23 Am I mistaken about that?

24      A.  Yes.  Perhaps I misspoke.  The integration of

25 the IT departments was a Uniprise activity.  The
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 1 migration of the membership was driven by

 2 UnitedHealthcare.

 3      Q.  So the responsibility for the claims --

 4 integration of the claims paying functions of the two

 5 companies, was that you or Uniprise or somebody else?

 6      A.  That was Uniprise.

 7      Q.  And you say here, "My sense is that things are

 8 happening in silos."  What does the term "silos" mean

 9 in this context?

10      A.  A specific example is around capitation in

11 that the company recognized we needed a corporate-wide

12 capitation solution.  So there was a project

13 specifically for that.  And we needed to roll that

14 project into the broader integration of the IT

15 platforms.

16      Q.  I'm trying to remember what your testimony was

17 about the message at the bottom here.  Were we talking

18 about the IT platforms or the claims platforms?

19      A.  This e-mail stream is referring to the

20 migration or integration of claims platforms.

21      Q.  Okay.  Does claims platforms have to do with

22 capitation?

23      A.  Part of the function of that -- of the -- yes.

24      Q.  I mean, I understand it has a relationship in

25 the sense that a capitated service does not result in a
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 1 claim typically, right?

 2      A.  That's correct.

 3      Q.  I would say that the -- I would expect that

 4 the migration demands for that function are fairly

 5 limited.  Am I correct?

 6      A.  Claims -- when I use the term "claims

 7 platform," it's in the general sense.  So the claims

 8 platforms we're referring to -- RIMS, NICE and ILIAD --

 9 did a lot more than just pay claims or adjudicate

10 claims.

11      Q.  So this study did include the RIMS platform?

12      A.  Yes.

13      Q.  RIMS had nothing to do with capitation, did

14 it?

15      A.  I'm not a hundred percent sure but probably

16 no.

17      Q.  I mean, what was your understanding as to what

18 kind of claims RIMS was supposed to handle?

19      A.  Primarily the PPO practice.

20      Q.  So you say in this e-mail that there was a

21 need for a senior-level person to own requirements

22 gathering for UHC across the PHS integration.  Do you

23 see that?

24      A.  Yes.

25      Q.  PHS integration would be both the HMO and the
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 1 PPO?

 2      A.  That's correct.

 3      Q.  Do you know whether such a person was ever

 4 designated?

 5      A.  Yes.

 6      Q.  You do know?  Who was -- was there such a

 7 person designated?

 8      A.  Yes.

 9      Q.  Who?

10      A.  A person shortly after this, I don't recall

11 the exact date, but a woman named Semone Wagner,

12 S-E-M-O-N-E, Wagner, was designated.

13      MR. STRUMWASSER:  For 438, your Honor, if I could

14 have marked an e-mail chain with a top date of March

15 17, 2006, PAC 0843038.

16      THE COURT:  All right.  438 will be an e-mail with

17 a top date of March 17th, '06.

18          Can the confidential designation on this

19 e-mail be removed?

20      MR. McDONALD:  Your Honor, I think we'd like to

21 have just an opportunity to review.

22      THE COURT:  Okay.

23          (Department's Exhibit 438 marked for

24           identification)

25      MR. McDONALD:  If we could address it on Tuesday.
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 1      THE COURT:  All right.

 2      MR. STRUMWASSER:  Q.  Have you seen this document

 3 before, Mr. Burghoff?

 4      A.  I believe so, yes.

 5      Q.  Am I right that the earliest message on this

 6 chain is from Mr. Black to PHS integration senior

 7 business leaders?

 8      A.  That's right.

 9      Q.  And he expresses the goal to have one

10 comprehensive master plan across PacifiCare commercial

11 integration, right?

12      A.  That's correct.

13      Q.  Both HMO and PPO?

14      A.  I don't know if HMO and PPO are explicitly

15 stated here.

16      Q.  No, I understand they're not.  I'm just asking

17 whether you understand the phrase "PacifiCare

18 commercial integration" to include both.

19      A.  Yes.

20      Q.  And the block of names above that, are those

21 the senior business leaders that were involved in the

22 integration?

23      A.  Yes.

24      MR. STRUMWASSER:  Okay.

25          I'd like to have marked as 439 an April 11,
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 1 2006 document entitled, "100 Day Report Out -

 2 Initiative Updates (Part 1)."

 3      THE COURT:  All right.  439 has an April 11th, '06

 4 date, and it's a 100-day report.

 5          (Department's Exhibit 439 marked for

 6           identification)

 7      MR. STRUMWASSER:  And that's PAC 0840925.

 8      Q.  Mr. Burghoff, have you seen this document

 9 before.

10      A.  Yes, I have.

11      Q.  Were you and your staff involved in preparing

12 it?

13      A.  Yes.

14      Q.  On the second page, 0926, we have a heading

15 for operations and technology.  This is a part of

16 operations and technology within your jurisdiction,

17 right?

18      A.  That is correct.

19      Q.  On the next page, 0927 we have a summary.  And

20 in the upper right box we have "Key

21 Issues/Risks/Dependencies," right?  Are you with me?

22      A.  Yes.

23      Q.  "UP Implementation," is that UnitedHealth

24 platforms is UP?

25      A.  "UP" stands for "United platforms."
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 1      Q.  And you had responsibility for either

 2 integration or migration of functions into United

 3 platforms; is that right?

 4      A.  It was being tracked as part of the

 5 integration program I was managing.  But it was not a

 6 function that my team was directly involved in.

 7      Q.  So the four bullet points of concerns that are

 8 expressed here, are those problems within your

 9 jurisdiction?

10      MR.  McDONALD:  Objection, characterization of

11 "problems."

12      MR. STRUMWASSER:  Q.  Are they issues, risks or

13 dependencies within your jurisdiction?

14      A.  Yes.

15      Q.  Would you characterize the significant

16 stresses on business resources and UT queues to be

17 problems?

18      A.  I suppose it's semantics, but "issue,"

19 "risk" -- it's an issue or a risk that we had to manage

20 as part of the program.

21      Q.  Now, the actual dealing with the volume of

22 system capabilities required, that was somebody else's

23 responsibility, right?

24      A.  I'm sorry.  Could you repeat the question?

25      Q.  Yeah.  First of all, "UT" in that first
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 1 bullet, "UT queues," the "UT" is United Technologies?

 2      A.  That is correct.

 3      Q.  Is that the stuff that Uniprise was working

 4 on?

 5      A.  That is correct.

 6      Q.  The "compressed timelines for analysis and

 7 build," do you understand the "build" there to be

 8 building technical facilities?

 9      A.  It is to build functionality into the United

10 platforms to handle the PacifiCare membership.

11      Q.  And to the extent there were compressed

12 timelines for case migration that would overload key

13 operational areas causing FTE impacts and quality

14 slippage, was that a concern for you?

15      A.  It was a risk identified with the program.

16      Q.  With the program you were managing?

17      A.  Correct.

18      Q.  Was it a risk that you had the jurisdiction to

19 address?

20      A.  As I said a couple questions ago, this program

21 was reported through this integration structure.  But

22 myself and my team were not directly in the planning

23 and execution of this project.

24      Q.  What's an "off renewal strategy"?

25      A.  It's a method to migrate membership off their
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 1 renewal date, at any point in time other than their

 2 contract renewal date or policy renewal date.

 3      Q.  I'm sorry.  I don't understand what it means

 4 to migrate membership off of renewal date.  What does

 5 that mean?

 6      A.  Many times, to avoid disruption, if we migrate

 7 a group or a case from one platform to another, we do

 8 it at the time of their renewal.  It's a cleaner cut

 9 over, if you will, but with some strategies, you will

10 consider doing it off renewal at a different point in

11 time during the year.

12      Q.  Take a look at 0929 if you would, please.  We

13 have listed here among the implementation -- the UP

14 implementation goals, the fourth bullet, "Consolidated

15 billing, eligibility and cash disbursement desirable

16 for California dual option (UHC insurance polices [sic]

17 with PHS HMO) to reach full membership potential."

18      MR. McDONALD:  Objection, your Honor.

19 Mr. Strumwasser misspoke.  He said "policies."  The

20 word is "products."

21      MR. STRUMWASSER:  "Products," thank you.  I stand

22 corrected.

23      Q.  What is the California dual option, if you

24 know?

25      A.  "Dual option" refers to the ability to offer
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 1 both products to a single employer group.

 2      Q.  Both a PPO and an HMO?

 3      A.  Correct.

 4      Q.  I don't see PLHIC PPO option listed here.  Do

 5 you know why that is?

 6      A.  I do not.

 7      MR. STRUMWASSER:  440, your Honor, I'd like to

 8 have marked an e-mail chain dated top date April 14,

 9 '06 from Mr. Burghoff, PAC 0843246.

10      THE COURT:  All right.  Exhibit 440 is the e-mail

11 with a top date of April 14th, 2006.

12          (Department's Exhibit 440 marked for

13           identification)

14      MR. STRUMWASSER:  Q.  Mr. Burghoff, does "KI"

15 stand for "key initiatives"?

16      A.  I'm not sure what "KI" stands for.

17      Q.  Do you recall seeing this document?

18      A.  No, I don't.

19      Q.  Who is Elizabeth Canis, C-A-N-I-S?

20      A.  She was a project manager within -- I'm not

21 sure which organization she came from.

22      Q.  We speak of her in the past tense because she

23 is departed from the United family?

24      A.  No.  Actually, I don't know if she's still

25 there or not.  I just recalled her at this time.



4492

 1      Q.  There is a -- the second from the oldest

 2 e-mail, as near as I can tell, is from somebody named

 3 K. Semone Wagner, S-I-M-O-N-E.

 4      THE COURT:  S-E-M-O-N-E.

 5      MR. STRUMWASSER:  Yes, thank you.

 6      Q.  Who is she?

 7      A.  At the time, she was a peer of mine reporting

 8 to Steve Black.  And he had asked her to lead the --

 9 lead this effort.

10      Q.  What was her portfolio at that time?

11      A.  She was pulled from her other duties to do

12 this full-time.

13      Q.  What were those other duties?

14      A.  I don't recall.

15      Q.  And you respond -- she -- her e-mail is, is it

16 fair to say, complaining of multiple status and

17 requests coming from different teams?

18      A.  Frankly, there's so little here, I'm not -- I

19 truly don't know what the root issue is that she's

20 discussing.

21      Q.  Well, in fact, you appeared to have some

22 difficulty back then because your e-mail says, "No I'm

23 not in the details enough to understand who's on point

24 for what," right?  Do you see that?

25      A.  I do.
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 1      Q.  Does that reflect not fully understanding what

 2 Ms. Wagner's issue was?

 3      A.  I really don't understand the full context of

 4 the e-mail trail.

 5      MR. STRUMWASSER:  Okay.

 6          441, your Honor, an e-mail chain, top date

 7 May 8, '06.

 8      THE COURT:  E-mail chain with a top date of May

 9 8th, 2006, Exhibit 441.

10      MR. STRUMWASSER:  And the Bates on that is

11 PAC 0843004.

12          (Department's Exhibit 441 marked for

13           identification)

14      MR. STRUMWASSER:  Q.  I'd like to start on Page

15 3005, the second page, with an e-mail from Michael

16 Lucas to Daniel Kueter, K-U-E-T-E-R.  Who are they, if

17 I may be indulged in a compound question?

18      A.  I don't recall Michael Lucas.  Dan Kueter --

19 is the pronunciation -- was an executive in our network

20 organization.

21      Q.  Provider network?

22      A.  Correct.

23      Q.  Thank you.  So Mr. Lucas writes to Mr. Kueter,

24 "Just a heads up on what's going on with PHS and what

25 we can hopefully avoid with JDH."  "JDH" is John Deer
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 1 Health Plans?

 2      A.  That's correct.

 3      Q.  That was an organization that was being

 4 considered for acquisition?

 5      A.  We acquired them in 2006.  I don't know if it

 6 was -- had already occurred or not at this time.

 7      Q.  Mr. Lucas goes on to say, "There was an

 8 executive directive to move all members off PHS

 9 by '08."

10          Were you aware in 2006 that there was such an

11 executive directive?

12      A.  Executive directive, I guess that's consistent

13 with what's in the going in position.  I believe some

14 of those time frames were communicated there.

15      Q.  "To execute this directive there continues to

16 be a disconnect between network, sales, and product."

17 And I take it that "network" in this case is, again,

18 provider network?

19      A.  That's correct.

20      Q.  "The migration team is looking how to move

21 those members no matter what to meet the time frame.

22 This could mean not moving the members off of PHS

23 products and loading those products to UNET.  This, as

24 you know, would create additional system work (on UNET

25 to accommodate the different contracts and potentially
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 1 limit those members to that product and not the

 2 national network) operational issues and a

 3 recontracting nightmare."

 4          Were you familiar in 2006 with the issues that

 5 Mr. Lucas is addressing here?

 6      A.  Can you give me a second to reread?

 7      Q.  Sure, absolutely.

 8      A.  I don't understand or know what he means by

 9 "recontracting nightmare," but the prior part of the

10 clause, there were multiple options being considered to

11 rebuild the PacifiCare products on the United platform

12 or to consider moving members to like products on

13 United-based -- that already existed on the United

14 platform.

15      Q.  Mr. Lucas's second paragraph -- no, third

16 paragraph, "This has been complicated by the fact that

17 the migration team has not been thorough in reviewing

18 existing materials and is reinventing/revisiting some

19 decisions."  Do you see that?

20      A.  I do.

21      Q.  Do you think it is true that at this time the

22 migration team had not been thorough in reviewing

23 existing materials and was reinventing or revisiting

24 some decisions?

25      MR. McDONALD:  Objection, lacks foundation as to
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 1 whether this witness knows what the existing materials

 2 is.

 3      THE COURT:  I'm going to overrule the objection,

 4 but I'm going to rely on the witness to let me know

 5 what he can make of this sentence.

 6      THE WITNESS:  Going back to the prior exhibit, we

 7 did resource and build out a migration team which was

 8 operating somewhat independently from the rest of the

 9 integration structure that we've been describing.

10          And in doing so, some of the new members were

11 not privy to all the activity and documentation that

12 had been developed over the prior months.

13      MR. STRUMWASSER:  Q.  This independent team, this

14 is different than Uniprise?

15      A.  Correct.

16      Q.  And it's different than your team?

17      A.  Correct.

18      Q.  Mr. Kueter forwards this to Kerri Balbone.  Do

19 you know why -- do you know why Mr. Kueter forwarded

20 this to Ms. Balbone?

21      MR. McDONALD:  Objection, calls for speculation.

22      THE COURT:  If you know.

23      THE WITNESS:  I don't know.

24      MR. STRUMWASSER:  Q.  What was Ms. Balbone's

25 jurisdiction during this period?



4497

 1      A.  She worked for me, and she was my access and

 2 health care costs lead on my integration team.

 3      Q.  By the way, this independent team that you

 4 mentioned a moment ago, did they report to you?

 5      A.  They do not.

 6      Q.  What was their reporting relationship?  To

 7 whom?

 8      A.  At this point in time, Semone Wagner reported

 9 to Steve Black.

10      Q.  Ms. Balbone responds to Mr. Kueter concurring

11 in Mr. Lucas's assessment of the issue and confirming

12 that senior leadership has established the goal to move

13 all members off PHS systems by mid to late '08.  She

14 then goes on to say, "This mandate and the need to

15 actually scope the technology work has called a great

16 deal of attention to the lacking product strategy for

17 PHS."  Do you see that sentence?

18      A.  I'm sorry.  I haven't found it.

19      Q.  In the highest part of the text, you have the

20 "Hi Dan," and then, "Mike actually...."  And then the

21 next paragraph is where I was quoting from, the first

22 sentence of the next paragraph, "This mandate...."

23      A.  Yes.

24      Q.  She goes on to say that, "The regional teams

25 have a desire to lead with UHC PPO products while the
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 1 corporate product team continues to push building all

 2 PHS products on the UHC platforms."  Do you understand

 3 that sentence?

 4      A.  I believe so.

 5      Q.  What is Ms. Balbone saying there?

 6      A.  The "regional teams" is referring to the sales

 7 teams.  And they're saying that they feel that they

 8 will be more successful in the marketplace selling the

 9 United PPO product.

10      Q.  But that?

11      A.  Well, the corporate product team is a -- their

12 goal is -- I can't clearly articulate what their team's

13 responsibilities are.  But in this context, they were

14 asking to build the -- you know, these two clauses seem

15 disconnected to me, so I'm not sure I understand -- the

16 sales team's desire to lead with a product in the

17 market from a sales perspective has anything do with

18 what we choose to build or not build on an IT platform.

19      Q.  There's a reference here to regulatory and

20 retention issues.  Was any aspect of the regulatory

21 compliance programs of the two companies,

22 the integration of those, your responsibility?

23      A.  I'm not sure I understood the question.

24      Q.  I'm sorry.  It's -- the regulatory reference

25 I'm merely asking -- inspired me to ask an unrelated
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 1 question, which is, did your integration organization

 2 have responsibility for integrating the regulatory

 3 functions of the two corporations?

 4      A.  No.

 5      Q.  Whose responsibility was that?

 6      A.  That would have been our corporate -- I don't

 7 have a name.

 8      Q.  Let's to back to this e-mail for just a

 9 second, that "The regional team" sentence.  Are you

10 there?

11      A.  Yep.

12      Q.  The corporate product team pushing "building

13 all PHS products onto UHC platforms," do you understand

14 that to be a reference to moving PHS products off of

15 RIMS and on to the United Health platform?

16      A.  Yes.

17      Q.  And again, that was not your responsibility

18 either, right?

19      A.  Correct.

20      MR. STRUMWASSER:  We have a monster document, and

21 I apologize, but I think -- as your Honor will see, I

22 apologize on many levels, not the least of which is the

23 print.  But it's not our document.

24          442 we're asking to be marked, a spreadsheet

25 with a date of 5/21/06 entitled "PHS.Uniprise
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 1 Integration Assessment - 2Q06 Refresh.xls Fact Sheet."

 2      THE COURT:  I'm going to mark 442.  It does have a

 3 date at the top of -- or I guess at the bottom, of

 4 5/21/06.

 5          (Department's Exhibit 442 marked for

 6           identification)

 7      THE COURT:  While you look at it, I'm going to go

 8 get some more Post-It notes.

 9      MR. STRUMWASSER:  Q.  Mr. Burghoff, have you

10 seen -- have you ever seen Exhibit 442 before?

11      A.  Not that I recall.

12      Q.  Do you recognize the format?

13      A.  No.

14      Q.  This is not one of those spreadsheet templates

15 that you've testified about this morning, as far as you

16 can tell?

17      A.  Correct.

18      Q.  And I gather from your testimony this morning,

19 this is then one of the things that fell within the

20 Uniprise jurisdiction, right?

21      MR. McDONALD:  Objection, lacks foundation.

22      THE COURT:  If you know.

23      THE WITNESS:  I infer that from the heading,

24 "Uniprise."

25      MR. STRUMWASSER:  Q.  I mean, the goals on the
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 1 front page, those are goals that applied to your

 2 organization as well, to your integration project as

 3 well, right?

 4      A.  Those are generic goals for all the

 5 integration components.

 6      MR. STRUMWASSER:  I'd like to have marked as 443 a

 7 typed note without a date from Liz Wetmore, W-H-E-T --

 8 excuse me, W-E-T-M-O-R-E, PAC 0843013.

 9      THE COURT:  443 is an undated note, but probably

10 around 11/7/06.

11      MR. STRUMWASSER:  That's my guess.

12      THE COURT:  From Liz to Jeanne.

13          (Department's Exhibit 443 marked for

14           identification)

15      MR. STRUMWASSER:  Q.  Mr. Burghoff, who is Liz

16 Wetmore?

17      A.  She was somebody on Steve Black's team.

18      Q.  A peer of yours or a staff position to him?

19      A.  A staff position to him.

20      Q.  Can you tell from the context or -- first of

21 all, I guess I should ask you, have you ever seen this

22 note before?

23      A.  I don't recollect.

24      Q.  Can you tell from the context who Jeanne

25 J-E-A-N-N-E, is?
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 1      A.  I believe it's Jeanne Stitt, who is in our

 2 marketing organization.

 3      Q.  How do you spell her last name?

 4      A.  S-T-I-T-T.

 5      Q.  There's a reference here to a 7/11 PHS

 6 informational advisory board meeting.  Would that have

 7 been 7/11/06, do you think?

 8      A.  Yes.

 9      Q.  She says that James mentioned -- who would

10 James be?  James Frey?

11      A.  "Frey."

12      Q.  Which is the right pronunciation?

13      A.  "Frey."

14      Q.  Thank you.  That he had mentioned a lot of

15 e-mail traffic about when the PacifiCare brand may be

16 going away, especially for PPO products.  Do you see

17 that?

18      A.  Yes.

19      Q.  Do you recall talk -- do you recall e-mail

20 traffic about this time regarding that subject?

21      A.  I remember the topic, not the specific time

22 frame or the e-mail traffic.

23      Q.  And you're the "Scott" referred to in the

24 third paragraph, right?

25      A.  Yes.
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 1      Q.  And she's asking that there be a -- that the

 2 topic come up at a revenue steering committee, perhaps

 3 the next one in July, last week in July.  And I don't

 4 recall hearing of a steering -- revenue steering

 5 committee before.  Do you know what that is?

 6      A.  I do.  This morning we were talking about the

 7 boxes.  Each of those boxes, depending on the magnitude

 8 of work and projects, they had additional meeting

 9 structures, some of which were steering committees.  So

10 the revenue team had a steering committee.

11      Q.  Do you know why Ms. Wetmore thought that there

12 was a need to take this up with the steering committee?

13      A.  There was a business strategy in place in

14 terms of short-term out-of-market products, the

15 PacifiCare products alongside the United products in a

16 single marketplace.  And this is across all eight

17 states.

18          Longer term, there needed to be a decision on

19 what that strategy would be in order to do the

20 appropriate IT work to support the migration or

21 movement of membership to the United platform.

22      Q.  So there was a decision to move them to the

23 platform.  What decision, then, needed to be made?

24      A.  I don't know the specific decision referred to

25 here.
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 1      Q.  Do you know what her concern is, why there was

 2 a need for discussion about it?

 3      A.  Frankly, I don't.

 4      MR. STRUMWASSER:  Can I have marked as 444, an

 5 e-mail chain with a top date of September 8th, '06.

 6      THE COURT:  E-mail with a top date September 8th,

 7 '06 is Exhibit 444.

 8          (Department's Exhibit 444 marked for

 9           identification)

10      MR. STRUMWASSER:  And the Bates on that is

11 PAC 0843014.

12      Q.  Okay.  Help me discern, if you would, what's

13 said on the bottom of Page 3015.  We have something

14 forwarded from Diane Schofield, "something" being an

15 e-mail.  The e-mail she's forwarding, whom is it from

16 and to?

17      A.  From Kevin Cogle to myself.

18      Q.  And who is Kevin Cogle?

19      A.  He works for Diane Schofield.

20      Q.  And who is she?

21      A.  She runs a platform migration team.

22      Q.  An IT platform migration team?

23      A.  Correct.

24      Q.  Do you know which platform migration she was

25 involved in at this time?
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 1      A.  She had recently taken over responsibility for

 2 the PacifiCare-to-United platform migration.

 3      Q.  There were several PacifiCare platforms,

 4 right?

 5      A.  Correct.

 6      Q.  Is this both RIMS and NICE that she was

 7 migrating from?

 8      A.  That is correct.

 9      Q.  So somebody who works for Ms. Schofield wrote

10 to you.  Did he copy Ms. Schofield in his original

11 e-mail; is that right?

12      A.  It appears so, yes.

13      Q.  And then at the bottom of the first page,

14 Beverly Nyce, N-Y-C-E -- that's an ironic name --

15 writes to Mr. McMahon saying, "I'm not sure you saw

16 this," right?

17      A.  Correct.

18      Q.  Who is Ms. Nyce?

19      A.  I should know, but I'm drawing a cold blank.

20      Q.  I know how that happens.

21          Then Mr. Black writes to Mr. McMahon.  "I

22 haven't heard from anyone since our last call with

23 Astar."  Astar is the gentleman who is running the

24 Uniprise integration efforts?

25      A.  That's correct.
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 1      Q.  "...since that time, as Diane and team went

 2 down their secret path."  Do you know what that's

 3 about?

 4      A.  There was some -- there was an organizational

 5 discussion about where my team and where Diane

 6 Schofield's team should be aligned organizationally.

 7      Q.  Well, Ms. Schofield was involved in migrating

 8 IT platforms, right?

 9      A.  That's correct.

10      Q.  And you were not involved in migrating IT

11 platforms, right?

12      A.  That is correct.

13      Q.  So there was no jurisdictional overlap,

14 correct?

15      A.  Correct.

16      Q.  So what was the controversy?

17      A.  They wanted to combine the two teams.

18      Q.  Who did?

19      A.  Diane Schofield.

20      Q.  What made it a secret path?  Sounds like you

21 knew about it.  You don't know?

22      A.  I don't know.

23      Q.  Now, Mr. Black says that, "Folks that were

24 assigned have participated happily, completing

25 deliverables and participating in meetings...one by one
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 1 they have either been dismissed or simply not been

 2 included by them anymore."

 3          I'm not sure -- I just don't understand what

 4 these words are saying.  Are the folks who are assigned

 5 the people on Ms. Schofield's team?  Is that how you

 6 read this?

 7      MR. McDONALD:  Objection.  Just for the record,

 8 this is an e-mail Mr. Burghoff wasn't even copied on.

 9      THE COURT:  I do think he's referred to.  He's

10 Scott B.

11      MR. McDONALD:  I don't think he's established that

12 Mr. Burghoff had seen this before.

13      THE COURT:  That's fine.  Go ahead.

14      MR. STRUMWASSER:  Q.  Have you seen this document

15 before?

16      A.  I have.

17      Q.  "Folks that were assigned" --

18      THE COURT:  Let's not use people's names.

19      MR. STRUMWASSER:  Agreed.

20          Q.  "Folks that were assigned" -- actually,

21 one of my problems is there's not enough names here for

22 me to figure out what's going on.  But I think -- I'm

23 not asking you to identify names here, but

24 functionally, who were the folks being assigned that

25 Mr. Black is referring to?
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 1      A.  He had loaned two people from his organization

 2 to work on this program.

 3      Q.  Mr. Black had loaned two people?

 4      A.  Correct.

 5      Q.  And they participated happily, completed

 6 deliverables, and one by one they were dismissed or not

 7 included by the people who were running this project?

 8      A.  At the time, leadership transitioned from

 9 Semone Wagner to Diane Schofield.

10      Q.  A little further down, do you see the line

11 that starts "some Benefits stuff"?

12      A.  Yes.

13      Q.  "She was also on loan to PHS to help wrestle

14 FOI to the ground."  Do you see that?

15      A.  I do.

16      Q.  "FOI" is "front office integration"?

17      A.  Thank you, yes.

18      Q.  Do you know what that was, "front office

19 integration"?

20      A.  Yes.

21      Q.  What was it?

22      A.  The original strategy, it was in the

23 short-term in order to provide some additional benefit

24 to our sales teams and to our customers, was to provide

25 some front-end capabilities across the United platform
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 1 and the PacifiCare platform so you could do a common

 2 enrollment, common billing function, and so on.

 3      Q.  That would be for both the PPO and the HMO

 4 product?

 5      A.  I believe so.

 6      Q.  And that would take care of things like

 7 eligibility and billing and all that?

 8      A.  Correct.

 9      MR. STRUMWASSER:  445, your Honor, an e-mail with

10 a top date of October 19, '06.

11      THE COURT:  All right.  E-mail with October 19th,

12 '06 at the top is Exhibit 445.

13          (Department's Exhibit 445 marked for

14           identification)

15      MR. STRUMWASSER:  Is there any desire, while

16 Mr. Burghoff is looking at this, on the part of

17 PacifiCare to declare 444 as confidential?

18      THE COURT:  I've left it as a question so we can

19 do it tomorrow.  But with all these names, we might as

20 well leave it confidential until we get there.

21      MR. STRUMWASSER:  I was going to suggest that we

22 do that.

23      MR. McDONALD:  Okay.  Thank you.

24      MR. STRUMWASSER:  Q.  Have you seen this document

25 before, sir?
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 1      A.  I believe so, yes.

 2      Q.  There's a reference here to PHS insurance

 3 strategy.  Am I correct that's insurance as contrasted

 4 from managed care?

 5      A.  Yes.

 6      Q.  We're in October of '06, and this e-mail

 7 recites that, "We received senior management

 8 endorsement for the PHS insurance strategy at last

 9 week's PHS advisory team meeting."

10          Do you know what's being spoken about here?

11      A.  I believe so.

12      Q.  And that was an endorsement of a decision to

13 withdraw the PHS insurance product; is that right?

14      A.  As inferred from this e-mail, yes.

15      Q.  You don't have independent recollection that's

16 the case?

17      A.  I would have to look at the documentation from

18 the meeting to confirm.

19      Q.  Independent of whether it was this meeting or

20 some other meeting, are you aware that a decision to

21 withdraw the PHS insurance product was made?

22      A.  Yes.

23      Q.  And who is Ms. Sigstad, S-I-G-S-T-A-D?

24      A.  First name is Joanne.  She works in our

25 product organization.
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 1      Q.  And she's expressing concern about "how we

 2 internally communicate and control the messaging at

 3 this point," right?

 4      A.  Correct.

 5      Q.  And the concern is that the sales staff is

 6 trying sell the insurance product at the same time that

 7 you've decided to withdraw it; is that right?

 8      A.  Correct.

 9      Q.  And she thinks this is a good area for

10 information and message management, last paragraph,

11 right?  What do you understand "information and message

12 management" to refer to?

13      A.  I believe she feels it's important that the

14 sales staff have the complete understanding of why this

15 decision was made, which is that the -- we believe the

16 United insurance products provided more value to our

17 customers.  So it should be a sales positive, not a

18 sales takeaway.

19      Q.  You think she didn't understand that?

20      A.  It appears she's afraid that, if it was

21 miscommunicated, others might not understand it.

22      Q.  Mr. Burghoff, I understand that the migration

23 among claims platforms was not your responsibility,

24 right?

25      A.  Right.
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 1      Q.  Were you ever consulted about problems with

 2 claims integration and migration?

 3      MR. McDONALD:  Objection as to "problems."

 4      THE COURT:  Issues, whatever.  If you understand

 5 the question.

 6      THE WITNESS:  I was in meetings and conversations

 7 on the topic.

 8      MR. STRUMWASSER:  Q.  Did you ever express concern

 9 about the claims migration being on a path to failure?

10      A.  Not that I recall.

11      MR. STRUMWASSER:  I'd like to have marked as 446

12 an e-mail chain with a top date November 17, '06.

13      THE COURT:  Exhibit 446 is an e-mail with a top

14 date of November 17, '06.

15          (Department's Exhibit 446 marked for

16           identification)

17      MR. McDONALD:  Your Honor, can we take the

18 afternoon break at some point?

19      MR. STRUMWASSER:  Right after this document.

20      THE COURT:  Is that all right?  Can you wait until

21 then, or -- are you desperate?

22      MR. McDONALD:  No.

23      THE COURT:  All right.

24      MR. STRUMWASSER:  Q.  Mr. Burghoff, you see the

25 e-mail at the top of the second page, 6855?
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 1      A.  I do.

 2      Q.  That's from you to Ms. Moore, right?

 3      A.  Correct.

 4      Q.  Who is Ms. Moore?

 5      A.  She worked in Uniprise, I believe claim

 6 operations.

 7      Q.  And does this e-mail to Ms. Moore refresh your

 8 recollection as to whether you ever expressed concern

 9 about claims being on a path to failure?

10      A.  This e-mail is referring to a completely

11 different integration.  This is referring to Mid

12 Atlantic or MAMSI, not PacifiCare.

13      Q.  This says "2006," right?

14      A.  Yes.

15      Q.  The MAMSI acquisition was two and a half years

16 before?

17      A.  Approximately.

18      Q.  Can you tell me what in this document tells

19 you this is about MAMSI?

20      A.  A few things.  The subject line, Kevin Ruth

21 was the CEO of the Mid Atlantic Health Plan.  And then

22 through the -- the response from Peggy Beck to myself,

23 multiple times the acronym "MAHP" is in there, which we

24 had rebranded MAMSI to Mid Atlantic Health Plan.

25      MR. STRUMWASSER:  We're ready to roll, your Honor.
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 1      THE COURT:  All right.

 2          (Recess taken)

 3      THE COURT:  So it's not too late to recycle the

 4 No. 446.

 5      MR. STRUMWASSER:  I'd be happy to provide a new

 6 exhibit sometime in the future, just not today.

 7      THE COURT:  All right.

 8      MR. STRUMWASSER:  I'll ask at this time to have

 9 marked for identification 447 -- as 447, a document

10 entitled "PHS integration continue versus stop

11 analysis," January 27th.

12      THE COURT:  All right.  Exhibit 447 is a "Continue

13 versus Stop Analysis," dated January 21st, 2007.

14          (Department's Exhibit 447 marked for

15           identification)

16      MR. STRUMWASSER:  Q.  Mr. Burghoff, have you seen

17 this document before?

18      A.  Not that I recollect.

19      Q.  Do you know what a continue versus stop

20 analysis is?

21      A.  It's not a common term, but I think it's self

22 explanatory.

23      Q.  You don't have any technical knowledge beyond

24 that?

25      A.  No.
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 1      Q.  This is a -- according to the first sheet, an

 2 analysis of technology costs only, right?  Do you see

 3 that at the top?

 4      A.  Correct.

 5      Q.  Would technology costs only have fallen within

 6 the jurisdiction of your integration group?

 7      A.  If I understand the question, this was -- I

 8 believe this was developed by the platform migration

 9 group, the other group we were talking about earlier.

10      Q.  The Uniprise folks?

11      A.  The Diane Schofield.

12      Q.  Schofield, got it.

13          Was there anything about what you know of the

14 environment in January of '07 that would lead to a

15 continue versus stop analysis?

16      MR. McDONALD:  Objection, vague as to

17 "environment."

18      THE COURT:  Do you understand the question?

19      THE WITNESS:  It was costing more than originally

20 estimated.

21      MR. STRUMWASSER:  Q.  The platform migration

22 effort was costing substantially more than had been

23 budgeted?

24      A.  Correct.

25      Q.  Mr. Burghoff, do you know the initials "KTLO"
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 1 with respect to the PacifiCare integration?

 2      THE COURT:  Can you repeat those?

 3      MR. STRUMWASSER:  KTLO, which is, surprisingly

 4 enough, not a radio station.

 5      THE WITNESS:  Does not sound familiar.

 6      MR. STRUMWASSER:  Q.  Have you ever heard of the

 7 "Keep The Lights On" project?

 8      A.  No.

 9      MR. STRUMWASSER:  448, your Honor, a document

10 entitled "BRM Update on PHS Integration Risk

11 Assessment."

12      THE COURT:  All right.  448, and this is -- it's a

13 2007 document, I take it?

14      MR. STRUMWASSER:  That's my understanding, your

15 Honor.  And you know, here's what I know from the

16 metadata.  The file name was "PHS Update 0201007 V

17 1.ppt," to which I took to be February 1, 07.

18      THE COURT:  All right.

19          (Department's Exhibit 448 marked for

20           identification)

21      MR. STRUMWASSER:  Q.  Have you seen this document

22 before, Mr. Burghoff?

23      A.  I'm not sure.

24      Q.  What's "BRM" stand for?

25      A.  Business risk management.



4517

 1      Q.  Is that an organization?

 2      A.  It's an organization and a process.

 3      Q.  The organization is an organization

 4 within UHG?

 5      A.  I believe there was a -- a corporate UHG team

 6 as well as a UnitedHealthcare team.

 7      Q.  Do you know which of those two teams would

 8 have had responsibility for doing a risk assessment

 9 regarding the PHS integration?

10      A.  It could have been either or both in concert.

11      Q.  And you don't know in fact which one it was,

12 right?

13      A.  I don't specifically recall.

14      Q.  Are you aware today that the -- that one of

15 those BRM groups was asked to perform a risk assessment

16 on four PHS integration efforts?

17      A.  I recall that a risk assessment was done.

18 Until I saw this document, I don't recall the specific

19 scope.

20      Q.  How did you come to know that a risk

21 assessment was being done?

22      A.  Either at this time or at other times, I was

23 interviewed as part of the process.

24      Q.  And of the four projects, would capitation

25 integration be included within the jurisdiction of your
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 1 integration group?

 2      A.  It was not.

 3      Q.  Would technology platforms have been within

 4 the jurisdiction of your group?

 5      A.  It was not.

 6      Q.  How about "Product" as it's used in the first

 7 item under "Delayed Risk Assessments"?

 8      A.  Yes.  And it goes back to one of our earlier

 9 conversations that there was a short-term product

10 strategy in terms of supporting the sales teams going

11 to market, and then there's a longer term product

12 strategy tied into the migration approach.

13      Q.  What was the HMO product build strategy?

14      A.  It changed over time.  But at this point in

15 time, I believe the strategy was to build the HMO

16 products on the United platform.

17      Q.  What about the fourth project, "care

18 Management," was that within your jurisdiction?

19      A.  It was not.

20      Q.  Under the "Summary Observations," there is a

21 reference to the standard six areas of project success.

22 Do you know what those are?

23      A.  Not off the top of my head.

24      Q.  I mean, you know that -- are you aware of the

25 existence of a standard six -- of a six standard areas
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 1 of success for projects?

 2      A.  It must have been something specific that the

 3 BRM group had.

 4      Q.  There is a criticism at the second-to-the-last

 5 bullet on the first page, saying that there has been no

 6 strong central executive overseeing the combined PHS

 7 migration/integration effort, i.e., no single point of

 8 accountability.  Do you agree with that observation as

 9 of February of 2007?

10      A.  I would say partially.  I partially agree; I

11 partially disagree.  Dave Astar was the single

12 accountable person across all the business segments.

13      Q.  Including those that you had jurisdiction

14 over?

15      A.  Correct.

16      Q.  So in what respect do you agree with this?

17      A.  Just anecdotally, maybe some examples that --

18 where there were tight dependencies between business

19 segments, for example, between UnitedHealthcare and

20 SCS, which is our -- I'll probably get it wrong --

21 Specialty Care Solutions, we had very tight

22 coordination.

23          In other areas, such as coordination between

24 United Healthcare and Ovations, where it's really two

25 separate and distinct businesses, we had limited
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 1 coordination.

 2      Q.  How about coordination between the product

 3 development function and the sales function?  Was there

 4 tight coordination there?

 5      A.  Yes.

 6      Q.  How about between the product development

 7 function and the IT platforms for claims?  Was there

 8 tight coordination there?

 9      A.  Yes.

10      Q.  Who was the common executive in charge of

11 both?

12      A.  If you think of it purely from a reporting

13 relationship, it would be Dave Wichmann, the president

14 of UnitedHealthcare.  More specifically, Tim Wicks was

15 running our product development organization at the

16 time.

17      Q.  And what responsibility did Mr. Wichmann have

18 over Uniprise?

19      A.  He had no responsibility over Uniprise.

20      Q.  The last bullet, "Overall PHS integration

21 effort has been put at risk through breakdowns in

22 control around budgeting and scoping of integration

23 activities.  IT estimates for all 2007 PHs integration

24 SPRFs are 266 percent higher than current funding

25 levels."
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 1          Do you agree, Mr. Burghoff, that PHS

 2 integration had been put at risk as of February of 2007

 3 through breakdowns in control around budgeting and

 4 scoping of integration activities?

 5      A.  I'm not sure I can comment.  I don't have the

 6 detail around the estimates and what was driving the

 7 overages from original budgets.

 8          And if I could clarify my prior answer to your

 9 prior question, Uniprise, Mr. Wichmann did have

10 oversight for Uniprise beginning in 2007 as the two

11 organizations were combined, UnitedHealthcare and

12 Uniprise.

13      Q.  And not until that time, right?

14      A.  Correct.

15      Q.  "SPRFs" stand for -- I'll give you two of the

16 letters; you give me two more -- "Special Project" --

17      A.  I think it's "System" something, something.

18 It's a request for funding for a project.

19      Q.  Actually, I think it's "Special Project

20 Request Form"?

21      A.  Sounds good.

22      Q.  You'll buy that?

23      A.  I'll buy that.

24      Q.  And that's the mechanism by which people at

25 United requested funding for a project, right?
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 1      A.  That's correct.

 2      Q.  And is it your understanding that, in fact,

 3 the PHS integration in 2007 was 266 percent higher than

 4 current funding levels?

 5      MR. McDONALD:  Objection, lacks foundation.

 6      THE COURT:  If you know.

 7      THE WITNESS:  I don't know.

 8      MR. STRUMWASSER:  Q.  None of those funds would be

 9 within your jurisdiction, right?

10      A.  That's correct.

11      Q.  Take a look, if you would please, at the page

12 ending 8704. By the way, did your team use SPRFs?

13      A.  Once or twice on an exception basis.  The

14 process was that the business owner or sponsor for that

15 project would submit it, but there were a couple of

16 exceptions where my team did it on someone's behalf.

17      Q.  So in general, if your team decided that in

18 order to integrate somebody had to, oh, for example,

19 buy a file cabinet, you would require the business

20 entity that was going to get the file cabinet to submit

21 the  SPRF?

22      A.  Yes, that's a fair analogy.

23      Q.  A particularly apt analogy in this room.

24          And whom would that request go to?

25      A.  To our IT organization.
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 1      Q.  So are SPRFs a uniquely IT function?

 2      A.  Yes.

 3      Q.  Now, back on 8704, the statement of the

 4 problem is that, "The PHS integration effort is

 5 significantly over budget, has not had the right level

 6 of dedicated resources, and has not yet fully defined

 7 the scope of change required across the enterprise."

 8          Do you have an opinion, Mr. Burghoff, whether

 9 that is true or not?

10      THE COURT:  As of the date --

11      MR. STRUMWASSER:  As of the date, thank you, your

12 Honor.

13      Q.  As of February of '07?

14      A.  As of this date, no, I do not.

15      Q.  You don't have an opinion?

16      A.  I do not.  Very early in '06, I would have

17 agreed with "lack of dedicated resources."  But I don't

18 have an opinion at this point in time.

19      Q.  Next sentence, "After nearly $20 million spent

20 and only seven months prior to the original go-live

21 date, we are now putting a hold on a large portion of

22 integration-related work and reevaluating the PHS

23 integration plan."

24          Do you see that?  First of all what was the

25 original go-live date?  And I'm asking you in a
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 1 shamelessly compound way both what does the term mean

 2 and what was the date?

 3      A.  The term in this context means when would the

 4 systems be ready to begin migrating to.  The date was

 5 second half of '07 as originally laid out as a target

 6 in the going in position.

 7      Q.  As of February '07, what was the

 8 then-prevailing go-live date?

 9      A.  I don't recall.

10      Q.  Do you know whether it was true that, at that

11 time, they were putting on hold a large portion of the

12 integration-related work?

13      A.  Yes, that was true.

14      Q.  And that they were reevaluating the PHS

15 integration plan, right?

16      A.  That's true.

17      Q.  And this, again, was not within your

18 jurisdiction, right?

19      A.  That's correct.

20      Q.  And we don't see you among the potential

21 interviewees with Mr. Astar some the other folks down

22 at the bottom, right?

23      THE COURT:  Yes, he is.

24      MR. STRUMWASSER:  Oh, you are there.

25          The next page.  We have here -- first of all,
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 1 are you familiar with this kind of a document, this --

 2 I don't know what to call this.  What is this?  What

 3 would you call this document?

 4      A.  I don't know if this -- it's titled "Update,"

 5 which means that the risk assessment was not complete.

 6 It's not the final version, but it's a free-form update

 7 on their preliminary findings.

 8      Q.  Of a risk assessment?  Is that what we're

 9 looking at here is something called a risk assessment?

10      A.  Yes.

11      Q.  Now, on 8705 there is an initial hypothesis

12 that integration timing and cost estimates were not --

13      THE COURT:  Wait, slow down.  I don't see where

14 you are.

15      MR. STRUMWASSER:  In the table itself, your Honor,

16 right under "Initial hypothesis...."  8705.

17      THE COURT:  All right.

18      MR. STRUMWASSER:  Q.  "Integration timing and cost

19 estimates were not based on adequately detailed program

20 reviews."  Do you see that bullet?

21      A.  Yes, I do.

22      Q.  Do you agree with that hypothesis?

23      MR. McDONALD:  Objection, lacks foundation.

24      THE COURT:  If you know.

25          He can agree or not agree or say he doesn't
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 1 know.

 2      THE WITNESS:  I don't know.

 3      MR. STRUMWASSER:  Q.  Do you have an opinion as to

 4 whether inadequate design process did not uncover the

 5 complexity of changes necessary for full PHS

 6 integration?

 7      A.  I don't know.

 8      Q.  Do you have an opinion whether cultural issues

 9 might have led the project team to move forward with

10 work without adequate funding?

11      A.  I don't know.

12      Q.  And I'll just spare everybody my reading.

13 Just take a look and tell me if there is any of the

14 next four bullets in the next two rows that you have an

15 opinion about.

16      A.  No.

17      Q.  Do you know whether this risk assessment was

18 carried to a conclusion about these hypotheses?

19      A.  I don't recall it not going to conclusion, so

20 I would assume it did, yes.

21      Q.  But you don't know what the conclusions were?

22      A.  I don't recall.

23      MR. STRUMWASSER:  Your Honor, ask to have marked

24 as 449 a document entitled "UCMG Presentation, February

25 2007" with a -- well, there's a date at the bottom
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 1 left, your Honor, February 2, '07.

 2      THE COURT:  All right.  449 has a date at the left

 3 bottom of February 2nd, 2007.  And it's entitled "UCMG

 4 Presentation."

 5      MR. STRUMWASSER:  Meanwhile, while Mr. Burghoff is

 6 looking at that, PAC 0806119.

 7          (Department's Exhibit 449 marked for

 8           identification)

 9      MR. STRUMWASSER:  Q.  Have you seen this document

10 before, Exhibit 449, Mr. Burghoff?

11      A.  I don't recall it specifically.

12      Q.  "UCMG" is United Capital Management Group?

13      A.  Correct.

14      Q.  What do they do?

15      A.  They approve and allocate internal capital for

16 large projects.

17      Q.  Do you know who's on it?

18      MR. McDONALD:  Objection, vague as to time.  Is it

19 as of this document?

20      MR. STRUMWASSER:  Yeah.  Let's do it as of

21 February 2, 2007, 11:00 o'clock in the morning.

22      THE WITNESS:  I don't recall.

23      MR. STRUMWASSER:  Q.  You don't recall any of the

24 names in that group as of that date?

25      A.  Dirk McMahon and Dan Schumacher are most
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 1 likely, but I can't confirm that.

 2      Q.  How about today?  Do you know who's on it

 3 today?

 4      A.  There's a different structure in place today.

 5      Q.  So there's no UCMG?

 6      A.  They have a different title today.

 7      Q.  So they're still the same --

 8      A.  They're still the same basic structure.

 9      Q.  Do you know who is exercising this function?

10      A.  Dirk McMahon, Dan Schumacher.

11      Q.  Do you know what their current title is?

12      A.  Dirk is president of UnitedHealthcare

13 operations.  And Dan is UnitedHealthcare CFO.

14      Q.  Take a look at Page 6122, if you would,

15 please.  Did you have -- by the way, did you have any

16 role in preparing this document?

17      A.  No.

18      Q.  Would you have received it in the ordinary

19 course at the time it was generated?

20      THE COURT:  He said he didn't see it.

21      MR. STRUMWASSER:  Oh, he hadn't seen it?

22      THE COURT:  That's what he said.

23      MR. KENT:  Unless something changed in the last

24 two minutes.

25      THE COURT:  Mr. Strumwasser is tired.
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 1      MR. GEE:  We all are.

 2      MR. STRUMWASSER:  Q.  I'm going to stick with the

 3 question.  Would you, in the ordinary course, receive a

 4 presentation regarding PacifiCare Health Systems

 5 Integration being made to UCMG?

 6      A.  Yes.  I received a lot of presentations, but I

 7 did not contribute to its development.

 8      Q.  The second bullet on 6122, "Expect UHG costs

 9 to be north of current estimates of $120 million plus."

10 Do you know what costs are being referred to there?

11      A.  The IT development costs.

12      Q.  And the third bullet says that 2008 progress

13 will be limited by 2007 budget and that the current

14 budget of 34.3 million is not adequate.  Again, that's

15 IT?

16      A.  That's correct.

17      Q.  Next page, 6123, I gather that there is at

18 this point a proposal that the PHS program be

19 reevaluated.  Is that consistent with your recollection

20 at the time?

21      A.  Yes.

22      Q.  And without my listing them all, are these the

23 reasons that you understood there to have been such a

24 reevaluation proposed?

25      MR. McDONALD:  Objection, lacks foundation.
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 1      THE COURT:  If you know.

 2      THE WITNESS:  My recollection is the primary

 3 reason was the costs were higher than budgeted.

 4      MR. STRUMWASSER:  Q.  Is that principally,

 5 entirely, or only partially IT costs?

 6      A.  Principally IT costs.

 7      Q.  Second-to-last bullet, "Lessons learned in the

 8 evolution of MAMSI integration requirements and

 9 approach may necessitate course correction for PHS

10 integration," do you know what that is talking about?

11      A.  Essentially, the requirements to build new

12 functionality into our platforms to support the MAMSI

13 products also took longer than originally estimated.

14      Q.  And cost more?

15      A.  Yes.

16      Q.  And was there a sense at this point that they

17 weren't worth the additional cost, the MAMSI additional

18 costs?

19      A.  No.

20      Q.  So they cost more than were expected but were

21 worth it in the case of MAMSI?

22      MR. McDONALD:  Objection, your Honor, relevance.

23      THE COURT:  Well, in terms of understanding this,

24 if you know the answer, you can answer.

25      THE WITNESS:  I'm not aware of any evaluation of



4531

 1 the cost of the IT work compared to the -- I think you

 2 said value of the product or what the product was

 3 worth.  I don't recall any such evaluation.

 4      MR. STRUMWASSER:  Q.  I'm asking what the lesson

 5 learned in the evolution of MAMSI was.  You've said

 6 that what happened in MAMSI was that there was increase

 7 in costs over the original expectation, right?

 8      A.  That's correct.

 9      Q.  What was the lesson learned from that?

10      A.  The lesson learned was that, as you peel back

11 the onion, to paraphrase, of the product requirements,

12 it was more complicated than the original estimates

13 were based on.  And so that's the -- those learnings --

14 that was the lesson learned.

15      Q.  The last bullet, "Large integration and

16 migration programs necessitate a reasonable level of

17 sacrifice and compromise."  Do you know what they're

18 talking about?

19      A.  I do not.

20      Q.  "Western region growth"  -- is there a western

21 region during this period?

22      A.  That's -- in 2006 we had six regions.  We

23 talked about the southwest and the Pacific.  At some

24 point in time, we went to four.  So I assume that it

25 happened, and we now have one less region.
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 1      Q.  "Western region growth and attrition concerns

 2 may eclipse value of efficiency gains."  What do you

 3 understand that to be saying?

 4      A.  I don't know.

 5      MR. STRUMWASSER:  450, your Honor, a two-page

 6 document with no title and not much more of a date.

 7 But it does have a Bates number.

 8      MR. McDONALD:  It's a three-page document.

 9      THE COURT:  The first thing it says is "Ed Skopas

10 List," E-D, S-K-O-P-A-S, List.  And that's 450.

11      MR. STRUMWASSER:  PAC 0805416.

12          (Department's Exhibit 450 marked for

13          identification)

14      MR. STRUMWASSER:  Q.  Have you seen this document

15 before?

16      A.  Not that I recall.

17      Q.  Who is Ed Skopas?

18      A.  He's a senior leader in our IT group.

19      Q.  Can you discern from the text what this

20 document is about?

21      MR. McDONALD:  Objection, lacks foundation.  He's

22 testified he's never seen this before.

23      THE COURT:  I'm going to sustain the objection.

24 It's way too broad.

25      MR. STRUMWASSER:  Q.  Middle of the page, "Return
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 1 on Investment - Cost Avoidance," and there's a bullet,

 2 "UHG achieved 2006 SG&A synergies in excess of due

 3 diligence/Wall Street expectations because all PHS

 4 system enhancement projects and many ongoing

 5 maintenance projects were not performed."

 6          Do you see that?

 7      A.  I do.

 8      Q.  "SG&A" is sales, general and administrative?

 9      A.  Yes.

10      Q.  Do you know for a fact that UHG's calculation

11 of its synergies exceeded the implied assumption of

12 Wall Street as derived from the price effects of the

13 announcement?

14      MR. McDONALD:  Objection, it's vague --

15      THE COURT:  I don't know.  Did you understand the

16 question?

17      MR. McDONALD:  -- lacks foundation.  And your

18 Honor, I'd also point out, if you look at the top, the

19 bold print talks about this relating to integrating

20 commercial HMO and group retiree PacifiCare business.

21      MR. STRUMWASSER:  But the middle bullet is about

22 UHG SG&A and not just about HMO.  But let me rephrase

23 the question.

24      Q.  There was a general understanding at United of

25 what -- of how the market was pricing the expected
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 1 synergies from the acquisition of PacifiCare, was there

 2 not?

 3      MR. McDONALD:  Objection, lacks foundation.

 4      THE COURT:  Do you understand the question?

 5      THE WITNESS:  I understand the question, but I

 6 don't know.

 7      MR. STRUMWASSER:  Q.  You don't know the answer.

 8          Second page, 5417, "Assume the commercial

 9 business represents 3 billion of total investment," do

10 you know whether that's a reference to HMO or all

11 PacifiCare business, all commercial business?

12      A.  I don't know.

13      Q.  Second bullet, "The PacifiCare integration to

14 date has achieved synergies at the cost of excellent

15 customer service and claims payment."  Do you agree

16 with that statement?

17      THE COURT:  Well, since we're not sure when this

18 was created, it's very difficult for somebody to decide

19 whether they can agree with it or not.

20      MR. STRUMWASSER:  I'll tell you what, your Honor.

21 I'd like him to assume this document is dated

22 March 21, '07.

23      THE COURT:  All right.  That seems reasonable

24 based on some of the other things I see in here.  But

25 go ahead.
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 1      THE WITNESS:  I was aware that there was this -- I

 2 was aware of that statement that people had made, but I

 3 had no direct way to measure if that was true or not.

 4      MR. STRUMWASSER:  Q.  So you had no opinion

 5 whether it was true or false as of 15 months into the

 6 acquisition?

 7      A.  Right.  I had no service data to know if

 8 service levels had -- had changed.

 9      Q.  Whom did you hear that statement from?

10      A.  I can't think of specific names.

11      Q.  Did you hear it from anybody on the advisory

12 council?

13      A.  Possible.

14      Q.  Near the bottom, there's a statement, "Front

15 office integration killed after top-down direction."

16          I take it that's the front office

17 initiative -- front office integration that we talked

18 about earlier?

19      A.  That's right.

20      Q.  Do you know why it was killed?

21      A.  That was very early in the process.  And

22 originally, the thinking was we can deploy that

23 functionality quickly so that -- to provide a solution

24 to the market while we built out the solutions in the

25 background for migration.
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 1          When we had a change of leadership in the

 2 second half of 2006, we changed and adjusted our time

 3 lines, which made the front office integration

 4 essentially not necessary.

 5      Q.  Change of leadership from whom to whom?

 6      A.  From Semone Wagner to Diane Schofield.

 7      Q.  Page 5418, the "Integration Status at 15

 8 Months" bullets, the one for November of 2006,

 9 "beginning of claims noise."  Do you know what that's

10 about, what that's a reference to?

11      A.  No.

12      Q.  Do you know whether there was anything

13 happening with respect to claims in November of '06?

14      A.  I'm not aware of anything specific, no.

15      MR. STRUMWASSER:  Exhibit 451, your Honor, an

16 e-mail, top date April 17, '07 from Katherine -- oops,

17 from Katherine Deponte.

18      THE COURT:  All right.  Top date April 17th, '07

19 e-mail, Exhibit 451.

20      MR. STRUMWASSER:  PAC 0843147.

21          (Department's Exhibit 451 marked for

22           identification)

23      MR. STRUMWASSER:  Q.  Have you seen this document

24 before?

25      A.  I don't recall, but my name is on the
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 1 distribution.

 2      Q.  There's a reference below the words

 3 "Integration efforts" to the overall UHG value

 4 realization plan for PHS.  What's a value realization

 5 plan?

 6      A.  It's a synergy report.

 7      Q.  It's literally the same as the synergy

 8 tracking report?

 9      A.  Yes.

10      Q.  It identifies the components of that plan of

11 which UHC is the one that you're involved in, right?

12      A.  That's correct.

13      Q.  One of the components of the UHC synergy

14 number is AMS PHS network access fees.  Do you know

15 what that is?

16      A.  I believe those are the fees we pay for rental

17 networks.

18      Q.  For CTN?

19      A.  I believe they were more than just CTN, but --

20      Q.  Another component is claims repricing.  What

21 is that referring to?

22      A.  Primarily for out-of-area claims.  In one

23 market -- I may not get this correct, but prior to the

24 acquisition, if PacifiCare had a claim that was out of

25 area, they would either go through some rental network
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 1 and pay a higher cost, where, post acquisition, they

 2 had access to the United network, and they could

 3 reprice against our network and get a lower cost.

 4      Q.  "COB avoidance," do you know what that's in

 5 reference to?

 6      A.  Coordination of benefits.

 7      Q.  What is "COB avoidance"?

 8      A.  I don't know what the term "avoidance" means,

 9 but there were savings achieved by combining COB

10 programs across the two organizations.

11      Q.  What's the source of those savings?

12      A.  I don't recall the specifics.  I don't recall

13 the specifics.  I don't know if we had -- if it was a

14 different process we implemented or we did it in-house

15 or not.

16      Q.  This is saying that, as of 3/31/07, the

17 synergy run rate just for UHC is 201 million; is that

18 correct?

19      A.  That is correct.

20      Q.  And that does not include business savings

21 related to PHS claims pricing; is that right?

22      A.  I don't know what you mean by "PHS claims

23 pricing."

24      Q.  The next sentence, "To date, the UHC synergy

25 numbers do not reflect the business savings related to
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 1 PHS claims pricing."  Do you see that?  Do you know

 2 what "PHS claims pricing" refers to?

 3      A.  I do not.

 4      MR. STRUMWASSER:  452, your Honor, dated

 5 April 23, '07, document entitled, "Cross Segment UCMG

 6 Meeting."

 7      THE COURT:  All right.  I'm going to mark as

 8 Exhibit 452, "Cross Segment UCMG Meeting, April 23rd,

 9 2007."  And I'm going to go get another pad.  I'll be

10 right back.

11          (Department's Exhibit 452 marked for

12           identification)

13      THE COURT:  Okay.

14      MR. STRUMWASSER:  Q.  Mr. Burghoff, with respect

15 to Exhibit 452, have you seen this document before?

16      A.  Not that I recall.

17      Q.  What is a cross segment UCMG meeting?

18      A.  I'm not familiar with the term, but I believe

19 it means at a corporate level not just at the UHC

20 level.

21      Q.  What does the term "segment" refer to?

22      A.  Business segment, UHC, Ovations, et cetera.

23      Q.  So commercial would be a segment.

24      A.  Yes.

25      Q.  On the first page, 7447, there's a reference
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 1 to "...voluntary migration to UHIC products prior to

 2 forced migration (6/06)."  Do you see that?

 3      A.  Yes.

 4      Q.  Do you know what the reference is to forced

 5 migration?

 6      A.  Forced migration is when a product has been

 7 discontinued or withdrawn from the market.

 8      Q.  And am I correct that the forced migration was

 9 going to take place June of '06.

10      MR. McDONALD:  I'm sorry.  Maybe I missed the

11 question.  Was the question about forced migration?

12      MR. STRUMWASSER:  Oh, yeah.  Forced migration --

13 it's a stupid question, so thank you for interrupting

14 me.

15      Q.  What is "6/06" referring to?  Because this is

16 '07.

17      A.  I interpret it that we enabled voluntary

18 migration on 6/06.

19      Q.  I see.  And then the notion is that you're

20 going to migrate the entire customer.  And in this

21 case, the customer is typically an employer; is that

22 right?

23      A.  That's correct.

24      Q.  Upon renewal, right?

25      A.  Correct.
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 1      Q.  So that means that, from this point going

 2 forward, there's not going to be a product available to

 3 them on the PacifiCare paper.  It's going to be renewed

 4 onto the UHIC product, right?

 5      MR. McDONALD:  Objection.  Maybe I'm not clear on

 6 the -- whether the question is talking about voluntary

 7 migration or forced migration.

 8      MR. STRUMWASSER:  Actually, I'm not clear either.

 9 The second bullet, "migrate entire customer," is that

10 about forced migration or voluntary migration?

11      MR. McDONALD:  Objection --

12      THE COURT:  Or do you know?

13      MR. STRUMWASSER:  Q.  If you know.

14      MR. McDONALD:  And I object, lack of foundation,

15 calls for speculation.  He's already testified he

16 hasn't seen this.

17      THE COURT:  If he knows.  He certainly has more

18 expertise than I do.

19      THE WITNESS:  I don't know for sure.

20      MR. STRUMWASSER:  Q.  As of this time, there

21 apparently was not a decision as to when forced

22 migration would take place; is that right?

23      A.  Yes.

24      Q.  Under the second bullet, the first bullet --

25 first sub-bullet -- excuse me.  The first sub-bullet,
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 1 the first sub-sub-bullet, "CA, TX, OK," am I reading

 2 this correctly that in those three states, including

 3 California, that UnitedHealthcare will do a filing in

 4 those states on PHS licenses?

 5      A.  Yes.

 6      Q.  What does "COC" stand for in that case?

 7      A.  Certificate of coverage.

 8      Q.  So UnitedHealthcare would be using the PHS

 9 licenses in this situation?

10      A.  Correct.

11      Q.  Would you turn 7453, please.  Pause to read if

12 you need to.

13          What are cross-segment interdependencies?

14      A.  The program is sponsored within the scope of

15 the commercial business, but there were certain

16 activities or dependencies on work going on in other

17 business segments within United.

18      MR. STRUMWASSER:  Q.  Is there anything on this

19 page that pertains at all to PLHIC?

20      A.  I can't comment on every bullet but, for

21 example, I would think the reference to the data store,

22 "PRDS," near the top, was fed by claims and other data

23 on RIMS.  So yes in that regard.

24      Q.  Okay.  Thank you.  With respect to the risks

25 and issues at the bottom, there's a funding risk/issue.
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 1 And the first bullet is, "Total projects spend will

 2 exceed $100M (inclusive of Ingenix and UHC Business

 3 Resources)."  What is it for which 100 million is being

 4 spent here?

 5      MR. McDONALD:  Objection, lacks foundation.

 6      THE COURT:  Yeah, if you know.

 7      MR. STRUMWASSER:  Q.  If you know?

 8      A.  I don't know.

 9      Q.  There's a reference to "forecasted UT costs."

10 That's United Technologies?

11      A.  That's correct.

12      Q.  Do you know what United Technologies was doing

13 with respect to the PacifiCare-UHG merger?

14      MR. McDONALD:  Objection, vague.  What it was

15 doing?

16      MR. STRUMWASSER:  Q.  Yeah.  What were UHG costs

17 being incurred for with respect to PacifiCare-UHG

18 integration and migration, if you know?

19      A.  They were responsible for building the

20 enhancements to our systems to support the PacifiCare

21 HMO product, for example.

22      Q.  They would also be responsible then for the

23 costs of the migration from RIMS to the United

24 platform?

25      A.  No.  Some of those costs were within a
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 1 different group.

 2      Q.  Which group?

 3      A.  That would be somewhat Diane Schofield's group

 4 that we discussed earlier.  And there was a tools

 5 group, and I'm not sure where they resided --

 6 conversion tools.

 7      Q.  Did Ms. Schofield's group have its own budget?

 8      A.  I don't know for sure.

 9      Q.  In any event, these numbers do not include

10 costs for the final claim platform migration; is that

11 right?  Do you see that there?  The third bullet under

12 "Funding"?  Am I correct, then, that the costs of

13 migrating from RIMS to the United platform are not

14 included in these numbers?

15      MR. McDONALD:  Objection, lacks foundation.

16      THE COURT:  If you know.

17      THE WITNESS:  I don't know.

18      MR. STRUMWASSER:  Q.  "Resources.  Key legacy PHS

19 resources have been lost through synergy realization or

20 attrition."  What do you understand that to be

21 referring to?

22      A.  Only what it says on the paper.

23      Q.  Independent of this piece of paper, do you

24 have an understanding that, by this time, April of '07,

25 that there had been a serious loss of talent and



4545

 1 institutional memory from PHS?

 2      MR. McDONALD:  Objection, lacks foundation,

 3 argumentative.

 4      THE COURT:  If you know.

 5      THE WITNESS:  I've heard the theme but have no

 6 details of what that really meant.

 7      MR. STRUMWASSER:  Q.  What?

 8      THE COURT:  "Of what that really meant."

 9      THE WITNESS:  No details.

10      MR. STRUMWASSER:  Q.  Where did you hear that

11 theme?

12      A.  I don't recall specifically.

13      MR. STRUMWASSER:  Your Honor, this is a good

14 place.

15      THE COURT:  Okay.

16          (Whereupon, the proceedings recessed

17           at 3:54 o'clock p.m.)

18

19

20

21

22

23
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 1 STATE OF CALIFORNIA     )
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 1 THURSDAY, FEBRUARY 25, 2010; 9:00 A.M. DEPARTMENT A; ELIHU

 2 HARRIS STATE BUILDING; 1515 CLAY STREET; RUTH ASTLE,

 3 ADMINISTRATIVE LAW JUDGE

 4                            -oOo-

 5           THE COURT:  On the record.  This is before the

 6 Insurance Commissioner of the State of California in the

 7 matter of PacifiCare Life and Health Insurance Company.

 8 This is OAH Case Number 2009061395, Agency Number UPA

 9 200700004.  Today's date is February 25th, 2010.

10           Counsel are present.  Respondent is present in the

11 person of Ms. Berkel. And we are continuing the testimony of

12 Mr. Burghoff.

13           Mr. Burghoff, if you could return to the stand.

14                      DIRECT EXAMINATION

15 BY MR. STRUMWASSER:

16      Q.   Good morning, Mr. Burghoff.  I would like to start

17 the festivities this morning with a new document.

18           MR. STRUMWASSER:  This is 453, Your Honor?

19           THE COURT:  Correct.

20           MR. STRUMWASSER:  May 453 be marked, a document

21 entitled "PHS Integration Commercial Group Business Solution

22 Strategy".

23           THE COURT:  May 3rd, '07, Business Solution

24 Strategy.

25           (Exhibit No. 453 marked for Identification.)
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 1           THE COURT:  We'll deal with this on Tuesday in

 2 terms of confidentiality.

 3 BY MR. STRUMWASSER:

 4      Q.   Mr. Burghoff, have you seen this document before?

 5      A.   Sections of it are familiar.

 6      Q.   The Integration Commercial Group, that is the

 7 organization for which you were the project manager; is that

 8 right?

 9      A.   Correct.

10      Q.   It is not really an integration commercial group

11 of PHS, it is the group to integrate PHS.  Am I reading the

12 title right?

13      A.   I interpret "Commercial Group" to be

14 UnitedHealthdare Commercial Insurance Group.

15      Q.   Is "Business Solution Strategy" a term of art; is

16 that the kind of document that is generated in the ordinary

17 course of United?

18      A.   I can't comment one way or the other.

19      Q.   Have you seen other documents entitled "Business

20 Solution Strategy" other than this one?

21      A.   I believe I have.

22      Q.   Under what circumstances have you seen such

23 documents?

24      A.   I don't know if this is the normal title, System

25 Development Methodology, so I guess I retract my prior
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 1 statement.  I cannot recollect the specific document,

 2 whether I have seen it.

 3      Q.   If we turn to page 007, the $8 billion, that is

 4 the amount approximately that United paid for PacifiCare; is

 5 that right?

 6      A.   I believe that's correct.

 7      Q.   Commercial business represents about 3 billion of

 8 the acquisition.  Do you see that?

 9      A.   I do see that.

10      Q.   Is that a number you are familiar with?

11      A.   That is not a number I am familiar with.

12      Q.   You don't know where it came from?

13      A.   I do not.

14      Q.   Do you know who prepared this document?

15      A.   I do not.

16      Q.   Turn to the next page, if you would, 008.  Are you

17 aware that there was a survey of 150 California small group

18 brokers in 2007?

19      A.   I have a vague recollection of that, yes.

20      Q.   Are you aware independent of this document of the

21 results of that survey?

22      A.   I was not.

23      Q.   You did not have a sense before today that United

24 was not highly regarded as a result of that survey?

25           MR. McDONALD:  Objection.  Misstates the evidence
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 1 as presented on the slide.

 2           MR. STRUMWASSER:  Really?

 3           THE COURT:  You are reviewing this, so I am going

 4 to overrule the objection, understanding it says what it

 5 says.

 6           MR. McDONALD:  It is his characterization.

 7           THE COURT:  I understand.

 8           MR. VELKEI:  Would you re-read the question.

 9           (Question read.)

10           THE COURT:  I am going to sustain the objection.

11 You are asking him whether he didn't know about the contents

12 of this survey; is that correct?

13           MR. STRUMWASSER:  Yes.

14           THE COURT:  Okay, go ahead.  You can answer that

15 part.

16           THE WITNESS:  I don't recall seeing the results of

17 the survey.  I don't recall any specifics from the survey.

18 BY MR. STRUMWASSER:

19      Q.   That wasn't my question.  I wasn't asking

20 specifics from the survey.  I was also asking whether you

21 heard or saw conversations or documents addressing, for

22 example, the fact that in that survey the Company received

23 the most votes for worst company in eight categories.  You

24 didn't hear or see anything saying this is a problem, this

25 is something we have to address?
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 1      A.   No, I don't recall that.

 2      Q.   Now, in your program manager role for the

 3 integration in May of 2007, right, you were still doing

 4 that?

 5      A.   That is correct.

 6      Q.   Take a look at page 0028, if you would.  Am I

 7 reading this correctly that there is a proposal to increase

 8 the integration program budget by 68.3 million?

 9      A.   I will respond in a couple ways.  This is not an

10 integration budget.  This is specific to the IT cost to

11 build functionality into the United platform.  So I just

12 want to be specific about that.

13      Q.   I appreciate the clarification.

14      A.   I don't know if am interpreting this as a proposal

15 to increase or if it is just a report on what has

16 actually -- based on estimates increased over prior

17 forecasts.

18      Q.   I understand that your involvement with the IT was

19 limited, but with respect to the bullets there, the

20 $36 million item -- do you see that there?

21      A.   Yes.

22      Q.   "Estimate growth due to "new" findings associated

23 with updated strategy".  Do you have any understanding as to

24 what those new findings were?

25      A.   In that context, I do not.
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 1      Q.   You do not know what "new" was in quotes?

 2      A.   I don't.

 3      Q.   Do you know what the updated strategy was?

 4      A.   It is implied the words in parenthesis, the "work

 5 package".

 6      Q.   The "work package execution"?

 7      A.   Correct.

 8      Q.   Do you see the $36 million in the table that

 9 follows?

10           THE COURT:  The table below?

11           MR. STRUMWASSER:  Yes, the table below on 0028.

12           THE COURT:  What are you asking?

13           MR. STRUMWASSER:  I wanted to know if the

14 36 million is reflected in the table and if so where.

15           THE WITNESS:  I don't believe it is.  Yes, it is

16 the difference between the 118 on the far right, near the

17 top.

18           MR. STRUMWASSER:  Excellent.  Thank you.

19           THE COURT:  No, it is not.

20           THE WITNESS:  I am sorry. That is the 68, not the

21 36.  I apologize.

22           MR. STRUMWASSER:  That's too bad.  Not as

23 excellent as I thought.

24           THE WITNESS:  I am wrong.  I do not see it.  I am

25 sorry.
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 1 BY MR. STRUMWASSER:

 2      Q.   Turn, if you would, to 0039.  With respect to the

 3 title there, if you want to pause to savor this page, just

 4 let me know.  Can you tell me what the title refers to,

 5 "Quantitative Benefits of Integration/Migration"?

 6      A.   Those are measurable benefits that we can achieve

 7 as a result of this program reflected in this document.

 8      Q.   Is the program the acquisition of PacifiCare or is

 9 the program the IT upgrade?

10      A.   In this context, it is the IT upgrade.

11      Q.   So, for example, under "Potential Increased Net

12 Gross Margin via Growth & Retention," it is  the upper table

13 there on 39, under "Potential  Impact,"  The first item is

14 "CA New Members/1000 members, Annualized NGM" of "$127,390".

15 Those are just dollars, right?

16      A.   That's my understanding.

17      Q.   "NGM" is what?

18      A.   I believe it is net gross margin.

19      Q.   What does that refer to?

20      A.   It is an accounting term.  I am not an accountant,

21 but it is a net gross margin.

22      Q.   You don't know how it is calculated?

23      A.   Not being an accountant, I would hate to get it

24 wrong.

25      Q.   What is this category, "CA New Members/1000
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 1 Members"?

 2      A.   I believe it is estimating growth that we believe

 3 we can achieve from this initiative, but I don't quite

 4 understand the label.

 5      Q.   Okay, thank you.  In the lower table on page 39,

 6 we have the three IT systems.  And we have "OM based on 2007

 7 Estimates".   Are these the costs of these systems or are

 8 these the savings from elimination or reduction of costs?

 9      A.   I believe it is the latter, the savings of

10 reduction of cost.

11      Q.   So there is an expectation that $3.4 million can

12 be realized on RIMS costs by elevating or reducing certain

13 items, right?

14      A.   Correct.

15      Q.   Can you tell from this document what items are

16 being eliminated or reduced?

17      A.   It is the strategy or work identified was

18 comprised nine work packages.  It is not clear to me whether

19 the quantitative benefits are based on full implementation

20 of all nine work packages or some subset.  It is not clear

21 to me.

22           MR. STRUMWASSER:  May I have marked as 454, a

23 document entitled "Integration Synergies - PHS (UHC portion

24 only)".

25           THE COURT:  Is there a date on this?
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 1           MR. STRUMWASSER:  I have a suspicion about it.

 2           THE COURT:  2007 date.

 3           MR. STRUMWASSER:  Yes, Your Honor.  The file name

 4 from the metadata was synergy, space, June, space, 2007,

 5 space, final.ept.

 6           THE COURT:  We'll call it integration synergies,

 7 2007.

 8           (Exhibit No. 454 marked for Identification.)

 9           MR. STRUMWASSER:  And the Bates is PAC0348103.

10 BY MR. STRUMWASSER:

11      Q.   Have you seen this document before?

12      A.   I have.

13      Q.   Did you have a hand in preparing it?

14      A.   Yes.

15      Q.   What is this document?

16      A.   This is a summary of the FIT's that we talked

17 about yesterday for just the UnitedHealthcare portion or

18 segment.

19      Q.   The "Cumulative FTE's" column, do you know where

20 that 1140.0?

21      A.   I don't recall the breakdown of the number.

22      Q.   Do you know where it came from?

23      A.   Yes.  It is in the spreadsheet.  The FIT that

24 contained a more detailed breakdown of this integration.

25      Q.   Financial impact tracker?
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 1      A.   Correct.

 2      Q.   This is telling us just for the UHC portion, as of

 3 the date of this document, the Company has appeared to have

 4 realized savings of let's call it $208 million a year; is

 5 that right?

 6      A.   That is correct.

 7      Q.   And we have really helpful definitions on the

 8 second page of how you define these things.  You prepared

 9 that?

10      A.   Correct.

11           MR. STRUMWASSER:  For 455, Your Honor, I ask to

12 have marked an email with attachment June 29, 2007,

13 PAC0840787.

14           THE COURT:  With a top date of June 29th, 2007.

15           (Exhibit No. 455 marked for Identification.)

16 BY MR. STRUMWASSER:

17      Q.   Do you recall seeing this document before, Mr.

18 Burghoff?

19      A.   No.

20      Q.   You are listed as the custodian of this.  Have you

21 seen the attachment?

22      A.   I don't recall.

23      Q.   Ms. Berkel says as of the date of the study

24 39 percent of the PacifiCare workforce had terminated

25 through April of '07.   Is that a fact that you were aware
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 1 of at the time?

 2      A.   Not the specific number or the specific percentage

 3 but I knew that a number of people had been terminated or

 4 voluntarily left.

 5      Q.   Were you aware around this time of mid 2007 that

 6 the terminations were creating any problem for the

 7 integration?

 8      A.   I was not.  Just a comment on tying it back to the

 9 prior exhibit, I know that within the UHC portion of this

10 number, we were shutting down the AMS business and the Cap

11 Life business and that is where a substantial number of

12 these came from.

13      Q.   On page 21, PAC084795, we see that nearly -- well,

14 38 percent of the California active employees had turned

15 over.  Do you see that?

16           MR. McDONALD:  Objection, Your Honor.  I question

17 the line of questioning of Mr. Burghoff on this document.

18 He has testified he hasn't seen it before.  There is no

19 indication on this document that he ever received it.

20           MR. VELKEI:  It is not on the distribution list.

21           MR. STRUMWASSER:  It is not on the distribution

22 list, but it was produced with the metadata with the label

23 PacifiCare put on it and it was produced from his files.  I

24 am going to ask him about the terminology to try and

25 understand it.
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 1           THE COURT:  If he can shed light on it, I will

 2 allow him to.  But if it is not within his purview, then he

 3 should let us know that he doesn't know, and we'll have to

 4 find somebody else to talk about it.

 5 BY MR. STRUMWASSER:

 6      Q.   Are you with me on page 8 of 21?

 7      A.   Yes.

 8      Q.   Do you know what the term "current active" means?

 9      A.   I assume it means current employees.

10      Q.   Do you know what the "turnover" means?

11      A.   I assume it means a combination of voluntary

12 people leaving or involuntary leaving.

13      Q.   On page 12 of 21, the PAC0840799, there is a

14 distribution turnover by years of service which indicates --

15 were you aware at this time in 2007 of the experience level

16 or the distribution of the departing PacifiCare employees by

17 experience?

18      A.   No.

19      Q.   Do you have any impression as to whether the

20 turnover had abated by the time mid 2007 had rolled around?

21           MR. McDONALD:  Objection, Your Honor.  Lack of

22 foundation.  He hasn't established that this witness has

23 knowledge of the turnover.

24           MR. STRUMWASSER:  That's the question.

25           THE COURT:  Could you read the question back,
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 1 please.

 2           (Question read.)

 3           MR. McDONALD:  It assumes that this witness knows

 4 about turnover and asks whether it had abated by a date

 5 certain.  He hasn't established what this witness knows

 6 about the so-called turnover.

 7           THE COURT:  He said that he heard about it, but

 8 that he didn't have any specifics.  I will allow it.   If he

 9 doesn't know, he is capable of telling us that.

10           THE WITNESS:  I don't know.

11 BY MR. STRUMWASSER:

12      Q.   Were you ever at any time -- not just with respect

13 to this document -- were you ever at any time in a meeting

14 in which the turnover at PacifiCare was discussed?

15           MR. McDONALD:  Objection; overbroad.  It could

16 relate to other states, other time periods.

17           THE COURT:  You really are talking about the time

18 period from 2005 to present?

19           MR. STRUMWASSER:  I am okay with the limitation as

20 to time period.  I don't agree that I can't ask for

21 company-wide.

22           THE COURT:  Company-wide, but for the time period

23 in question?

24           MR. STRUMWASSER:  Yeah, from the acquisition

25 forward.
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 1 BY MR. STRUMWASSER:

 2      Q.   The question is do you recall ever being in a

 3 meeting --

 4           THE COURT:  During that time period, from 2005 to

 5 the present.

 6 BY MR. STRUMWASSER:

 7      Q.   -- in which the turnover at PacifiCare was

 8 discussed?

 9      A.   In that broad of term, yes.

10      Q.   Do you have any recollection of any specific

11 meeting?

12      A.   No.

13      Q.   You just have a sense that it was discussed in

14 meetings that you attended?

15      A.   Sure.

16      Q.   Do you recall it having been discussed in the

17 sense of it was a problem for the integration?

18      A.   No.

19           MR. STRUMWASSER:  I would like to have marked as

20 456, a June 21, '07, email.

21           THE COURT:  This is an email with a top date of

22 June 21st, 2007.

23           (Exhibit No. 456 marked for Identification.)

24           MR. STRUMWASSER:  As far as I know, Mr. Burghoff

25 was not a custodian of this document.
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 1           THE COURT:  Nor do I see his name on here.  As I

 2 scan it, I don't see his name.

 3 BY MR. STRUMWASSER:

 4      Q.   Do you know who Mr. Peterson is?

 5      A.   Yes.  I believe his title is Chief Administrative

 6 Officer for UnitedHealthcare, which includes the HR

 7 function.

 8      Q.   So it is the commercial arm?

 9      A.   That is correct.

10      Q.   Do you recall seeing this document before?

11      A.   No.

12      Q.   Understanding that you don't recall seeing it, I

13 just want to call your attention to the third paragraph

14 which starts, "I also recognize that the CEO of PHS advised

15 UHG to accelerate or integration actions, which appears to

16 be causing so much pain."  Are you aware at any time that

17 the CEO  of PHS caused UHG to accelerate integration

18 actions?

19      A.   I believe I attended one or two meetings.  And it

20 may have even been pre-close or right after the close.  I

21 vaguely recall the comment that -- something to that --

22 something to that.

23      Q.   Effect?

24           THE COURT:  Tell me again who Mathew Peterson is.

25           THE WITNESS:  He was the head of HR essentially
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 1 for Network.

 2 BY MR. STRUMWASSER:

 3      Q.   The PHS CEO at that time was who?

 4      A.   CEO was Howie Phanstiel and his president was Brad

 5 Bowlus.  So it was one of the two who made the comment.

 6      Q.   Your recollection is that one of the two made a

 7 comment about accelerating the integration?

 8      A.   I don't know if the word "accelerate" was used,

 9 but certainly that speed was important.

10      Q.   Did you understand why he thought that speed was

11 important?

12      A.   I don't recall the context of the area of the

13 business he is referring to at the time.

14           MR. STRUMWASSER:  I would like to have marked as

15 457 a 7/12/07 draft document entitled "PacifiCare Service &

16 Operations Update."

17           THE COURT:  That will be marked as 457.  It is a

18 July 2007 document with a draft date of July 12, 2007.

19           (Exhibit No. 457 marked for Identification.)

20           MR. STRUMWASSER:  I would like the record to show

21 that Mr. Velkei encouraged the witness to spend some time

22 with the document while Your Honor was out.

23           THE COURT:  We always do.

24           MR. VELKEI:  I would like the record to reflect

25 that the witness should be familiar with the document that
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 1 he is being asked questions about.

 2 BY MR. STRUMWASSER:

 3      Q.   I don't want to ask you specifically about these

 4 pieces of paper here, but do you recall seeing anything

 5 entitled "PacifiCare Service & Operations Update" around

 6 July of '07?

 7      A.   Not that I can recall.

 8      Q.   Let's take a look at 9241, if you would please.

 9 In the right-hand box there is a -- the right-hand box is

10 entitled "Summary Progress Update," and the first bullet is

11 a calculation of financial synergies.  Do you see that?

12      A.   Yes.

13      Q.   There is a statement there that market expectation

14 was 300 million.  Do you see that?

15      A.   Yes.

16      Q.   Is that a figure you had previously encountered in

17 your work?

18      A.   I may have, but I don't recall a specific figure.

19      Q.   And it says run rate as of 6/30/07 is 950 million.

20 Do you see that?

21      A.   Yes.

22      Q.   Is this a number that would have come from the FIT

23 tracker?

24      A.   Yes.

25      Q.   Is that a number that you were familiar with in
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 1 June of '07?

 2      A.   I don't specifically recall the number.

 3      Q.   On the next page we have "Integration Run Rates

 4 Synergy Estimates Revisited".  Do you see that?

 5      A.   Yes.

 6      Q.   Is this a number that would have come out of the

 7 FIT tracker, are these the numbers?

 8           MR. McDONALD:  So all of the numbers on this page,

 9 is that the question?

10           MR. STRUMWASSER:  No, all the numbers above the

11 horizontal line.

12           THE WITNESS:  No, only the right-hand column.

13           THE COURT:  The far right-hand column?

14           THE WITNESS:  Correct.

15 BY MR. STRUMWASSER:

16      Q.   Because the diligence targets would have come from

17 pre-acquisition, right?

18      A.   Correct.

19      Q.   And the market expectations that derivation from

20 market events, right?

21           MR. McDONALD:  Objection; vague.

22           THE COURT:  Do you understand the question?

23           THE WITNESS:  Honestly, I don't know what is

24 behind the market expectation.

25
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 1 BY MR. STRUMWASSER:

 2      Q.   Have you in your work encountered the words

 3 "market expectation" with regard to an acquisition?

 4      A.   Sure.  A number was communicated externally, but I

 5 don't know how that was derived and who communicated it.

 6      Q.   What are external first pass targets?

 7      A.   In this context, I am not sure.

 8      Q.   Going backwards to page 9239, there is a list of

 9 four items described as "Integrated Pacific Region is

10 currently challenged with:"  Do you see that?

11      A.   Yes.

12      Q.   Were you aware in 2007 that the Pacific region was

13 challenged with network disruptions?

14      A.   Only in the vaguest sense.

15      Q.   Were you aware in July of 2007 that the Pacific

16 region was challenged with employee and organization

17 instability?

18      A.   I don't recollect.

19      Q.   Do you recall whether you were aware in 2007 that

20 the integrated Pacific region was challenged with regulatory

21 pressures?

22      A.   Yes.  I just don't recall the timeframe, if it was

23 at this time or later.

24      Q.   "Overall the complexity and degree of difficulty

25 of integration was under-estimated."  Do you see that?
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 1      A.   Yes.

 2      Q.   As of 2007 would you have agreed with that

 3 statement?

 4      A.   No, because the term "integration" is very

 5 general.  Specifically, I believe, that that is referring to

 6 the IT programs in the migration, not to the rest of the

 7 integration effort.

 8      Q.   Specifically claims IT integration?

 9      A.   Primarily on the HMO side.

10      Q.   Not RIMS?

11      A.   RIMS was a very small piece of those numbers we

12 were reviewing earlier.

13      Q.   Do you think the degree of difficulty of

14 integration of RIMS was underestimated as of 2007?

15      A.   Honestly, I don't know.

16      Q.   Sitting here today, not as of 2007, but today, do

17 you think that the degree of difficulty of the integration

18 of RIMS was underestimated?

19      A.   No.  Given the ultimate strategy we utilized,

20 there was very little cost involved.

21      Q.   Turn to page 243.  I have some questions for you

22 about the lower right corner box, lower right box.  Let me

23 know when you are ready.

24             First bullet, the "Retention of skilled workers

25 resulted in lost institutional knowledge.  For the 10,905
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 1 PacifiCare employees at close, 39 percent of the workforce

 2 terminated as of 5/2007.  Of the 4,284 who departed, 37.8%

 3 were eliminated by business decision, 6.1 percent were

 4 managed turnover, and 55.8% terminated voluntarily, which

 5 translates into annual turnover rate 20.2% (vs. UHG typical

 6 enterprise typical range of 19%)."  Do you see that?  First

 7 of all, do you think there was a loss of institutional

 8 memory in the course of the acquisition?

 9           MR. McDONALD:  Objection.  Lack of foundation.

10           THE COURT:  Sustained.

11           MR. STRUMWASSER:  I don't understand the

12 objection.

13           THE COURT:  You are asking him to relate to

14 something that he doesn't necessarily know anything about.

15           MR. STRUMWASSER:  That is all I am asking.  This

16 is the guy who was in charge of integrating the commercial

17 business and the fact that he may not know is of some

18 relevance.

19           THE COURT:  All right.

20 BY MR. STRUMWASSER:

21      Q.   So the question is, is it your understanding that

22 there was a loss of institutional knowledge due to the

23 integration?

24           MR. McDONALD:  Objection, Your Honor.  I think Mr.

25 Strumwasser's argument, if you preface that second question,
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 1 the witness has testified that he was the manager for the

 2 process for integrating a portion of this whole transaction.

 3 He was not a business owner responsible for hiring and

 4 maintaining employees.

 5           THE COURT:  I understand.  His knowledge of that

 6 may or may not be relevant.  I will allow it.  Although the

 7 English in that first sentence is baffling to me.

 8           MR. STRUMWASSER:  I was going to ask about that.

 9 That is exactly right.  I want to get the sort of topical

10 question first.

11 BY MR. STRUMWASSER:

12      Q.   The question before you, Mr. Burghoff, is whether

13 you were aware that there was a loss of institutional

14 knowledge as a result of the integration?

15      A.   I had heard that phrase used, yes.

16      Q.   The concern the judge expressed, which I was going

17 to ask about next is, I assume the word "retention" there is

18 not that we retained skilled workers, but that we failed to

19 retain skilled workers.  Is that your reading of it also?

20      A.   Sure.

21      Q.   Next page, first bullet, "Service level

22 disruptions based on data issues, retroactive contracts, as

23 well as providers unwilling to sign up with PHS in CA

24 (6/23/07 retroload estimated 1,300 providers)."  Do you see

25 that?
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 1      A.   I do.

 2      Q.   Were you aware in 2007, the Summer of 2007 of

 3 service level disruptions based on data issues?

 4      A.   I need to clarify the timeframe.  This is a year

 5 after the CTN network was terminated?

 6      Q.   Right.

 7      A.   No, I don't recall specific service level

 8 disruptions.

 9      Q.   Page 9256, please.  I am going to ask you a

10 question about 9256 in conjunction with 9259.

11           MR. STRUMWASSER:  Perhaps the best thing I could

12 do is propound my question and let the witness decide

13 whether he needs additional time to answer.

14           THE COURT:  That's fine.

15 BY MR. STRUMWASSER:

16      Q.   Let's just talk about 9256 for a second.  These

17 are supposed to be the synergies for the entire UHG; is that

18 right?

19      A.   No.  The way they broke it into sections,

20 corporate referred in this case just to the corporate

21 functions.

22      Q.   I am even less interested in 9256.  Let's go to

23 9259.  These are the synergies from the commercial operation

24 that you were involved in integrating, right?

25      A.   Yes.
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 1      Q.   As of 6/30/07, the run rate was estimated to be a

 2 total saving on an annual basis of $207 million; is that

 3 right?

 4           THE COURT:  Almost 208.

 5           MR. STRUMWASSER:  Thank you, 208.

 6           THE WITNESS:  Correct.

 7           MR. STRUMWASSER:  I would like to have marked as

 8 458 a document dated July 31, '07, "To:  Distribution List"

 9 from Mr. Burghoff.

10           THE COURT:  It is regarding "UHG/PHC integration

11 Close Out Summary".

12           (Exhibit No. 458 marked for Identification.)

13 BY MR. STRUMWASSER:

14      Q.   Would this be considered a memo?

15      A.   Yes.

16      Q.   Do you recall writing it?

17      A.   I do.

18      Q.   The subject is UHG/PHS Close Out Summary.  What is

19 being closed out on July 31st of '07?

20      A.   We talked about the integration process and

21 government structure and the tools and the processes that my

22 team and I managed.  There comes a point in the life cycle

23 of the integration where we formally close out the formal

24 activities driven by my team, at least managed and

25 coordinated by my team.  It doesn't mean that all
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 1 integration activities cease.  There are transition items

 2 listed on the second page.  The IT work that we have been

 3 spending a lot of time talking about was continuing and

 4 ongoing as well.

 5      Q.   So was there an organizational change that

 6 occurred on August 1st?

 7      A.   Frankly, no, there was no magic change.  In fact,

 8 the memo describes that we would continue to hold monthly

 9 advisory board meetings and so on, but we felt it was

10 important to memorialize in a binder that went with this

11 that summarized the first 18 months of the integration.

12      Q.   Do you recall what the binder or the documents

13 inside were called?

14      A.   There were multiple documents and I believe they

15 all would have used the phrase "close out" in some fashion.

16      Q.   Am I correct in understanding that the bullets

17 listed under "UHC Commercial Integration Goals," those were

18 the things that you were tasked with achieving in your

19 integration efforts?

20      A.   Yes.  I believe many of these go right back to the

21 going in position we reviewed yesterday.

22      Q.   Those were your goals for the integration?

23      A.   Correct.

24      Q.   So on the second page we have the "What went

25 well:" list, three items.  Am I correct that the first item
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 1 is that the integration process flowed from the business

 2 case tools?

 3      A.   More than flowed from them.  This was a very

 4 disciplined decision-making process that the entire UHC

 5 community adopted.

 6      Q.   The second bullet is that you established your

 7 synergy targets and achieved them or exceeded them, which

 8 would you say?

 9      A.   Exceeded.  The reason I hesitated is because

10 targets were not -- we weren't measuring ourselves against

11 targets on a rigorous basis.  The exercise was simply track

12 actuals as we went.

13      Q.   We have seen some documents that talked about

14 targets, right, you recall seeing those, right?

15      A.   I do.

16      Q.   So were those targets communicated to you as

17 goals?

18      A.   The reason for my prior responses in the going in

19 position were one of the documents we reviewed yesterday,

20 there were some high level targets.  But as we managed the

21 program and had monthly advisory board meetings, I don't

22 recall regularly measuring ourselves against those targets.

23      Q.   Were those targets ever modified?

24      A.   Not that I recall.

25      Q.   Then the third what went well was alignment of UHC
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 1 commercial segments for the regions, and that was the

 2 reorganization right after the deal closed, right?

 3      A.   Yes.

 4      Q.   We have "Lessons Learned:"   The first of the six,

 5 "Initial strategy distributed/fragmented integration across

 6 UHG business segments in a disparate fashion with

 7 operations, technology and Medicare program activity

 8 performed prior to integration."

 9           Let's break that up.  First of all, integration

10 strategy distributed/fragmented across UHG business

11 segments.  What did you have in mind when you wrote that?

12           MR. McDONALD:  Objection.  Just for the record Mr.

13 Strumwasser said "integration strategy" whereas in the

14 document it is "initial strategy".

15 BY MR. STRUMWASSER:

16      Q.   "Initial strategy distributed/fragmented

17 integration across UHG business segments".

18      A.   Yesterday we talked about Dave Astar was appointed

19 by Mr. Hemsley to manage the integration on a corporate

20 level.  And then each business segment had their own

21 integration teams.  We shared a common process, so it was

22 recognition that there were separate teams within each of

23 the major business segments within United.

24      Q.   This is a bullet under "Lessons Learned".  Is the

25 lesson learned here that that wasn't a good idea?
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 1      A.   The lesson learned is that -- I guess I will

 2 answer it this way:  Yesterday -- we talked about the same

 3 topic yesterday, which was, it therefore became incumbent on

 4 the teams to manage interdependencies between the business

 5 segments within our processes, which we ultimately did.  So

 6 the lessons learned is to identify that and build that into

 7 the process fro in day one.

 8      Q.   The third bullet under "Lessons Learned:" High

 9 turnover rate within Claim, Call and Enrollment operations

10 during transition to Uniprise."  Is this the loss of

11 institutional memory issue that was alluded to in a couple

12 of the earlier exhibits?

13           MR. McDONALD:  Objection.  Calls for the witness

14 to attribute some meaning to a document he has already

15 testified as something he wasn't familiar with to something

16 he wrote.

17           THE COURT:  All right.  Well, if he can explain

18 that third bullet will be fine.

19           THE WITNESS:  I believe you asked me the question

20 on the prior documented, you asked me if I was aware of it.

21 And I said generally it was a theme I was aware of and I was

22 repeating that theme here.

23 BY MR. STRUMWASSER:

24      Q.   So on July 31st of '07, you were of the view that

25 that is something that should be something that ought not to
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 1 happen in the next acquisition; is that a fair summary?

 2      A.   The summary is it is something we need to monitor

 3 very closely.  It is a very fine line between what is the

 4 optimal staffing model.  And that is all that was intended.

 5      Q.   Is it fair to read it as we ought to do better

 6 next time on this issue?

 7      A.   No, I don't think "better" is implied.  It is

 8 that -- I will leave it at that.

 9           MR. STRUMWASSER:  459, an August 3, 2007 email

10 entitled "Retention of PHS people" -- there is a name and I

11 am not going to mention the name.

12           THE COURT:  459 is an email with a top date of

13 August 3rd.

14           (Exhibit No. 459 marked for Identification.)

15 BY MR. STRUMWASSER:

16      Q.   Have you seen this document, as best you can

17 recall.

18      A.   Not that I can recall, no.

19      Q.   What was Mr. Ahwah's position in August of 2007?

20      A.   I don't recall his title.  He was a senior IT

21 person originally from PacifiCare.

22      Q.   By this time he would have been a senior IT person

23 in United?

24      A.   In United Technology mostly likely, yes.

25      Q.   Mr. Peterson is still the HR guy for United?
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 1      A.   UnitedHealthcare, right.

 2      Q.   Would UT be within UHC?

 3      A.   No.

 4           MR. STRUMWASSER:  I would like to have marked as

 5 460, Your Honor, a document entitled "2007 and 2008 PHS

 6 Capital Requests."

 7           THE COURT:  That will be marked as 460.

 8           (Exhibit No. 460 marked for Identification.)

 9 BY MR. STRUMWASSER:

10      Q.   Do you recall seeing this document before?

11      A.   I do not.

12      Q.   Who is Laura Ness?

13      A.   She is somebody who reports to Dirk McMahon.

14      Q.   And Mr. Schumacher?

15      A.   The UHC CFO.

16      Q.   What is IEMG?

17      A.   During the period -- I may have my timeframes

18 wrong, but during the period of time, most likely in 2007,

19 UHC was named the Individual Employer Market Group, which is

20 just another -- for a period of time in our reorganization,

21 that was the label on the organization.

22      Q.   What was the relationship between the Individual

23 Employer Market Group and the commercial line of business?

24      A.   They were one and the same.

25      Q.   Have you ever heard that PHS -- what does PHS
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 1 stand for?

 2      A.   PacifiCare Health Systems.

 3      Q.   Had you ever heard in the 2007 or 2008 period that

 4 the PHS systems had not been adequately maintained since

 5 August of '05?

 6           MR. McDONALD:  Objection.  Lack of foundation.  He

 7 hasn't established whether Mr. Burghoff would know anything

 8 about PHS systems.

 9           MR. STRUMWASSER:  That is the question.

10           THE COURT:  Do you know anything about it?

11           THE WITNESS:  I don't recall.

12 BY MR. STRUMWASSER:

13      Q.   On the second page, 5411, above the table there it

14 is identified as a "summary of what some former IT Finance

15 folks were able to pull together for us.  The data

16 represents our 2005 9+3 forecast."  Do you know what a 9+3

17 forecast is?

18      A.   Yes.  Nine months into the year we re-forecast our

19 budgets for the remaining three months.  Then there is a

20 reference to "(after we cancelled projects once the PHG

21 merger was announced)".

22           MR. McDONALD:  Objection.  It is "UHG."

23 BY MR. STRUMWASSER:

24      Q.   Do you understand this to be a reference to

25 PacifiCare projects that were canceled?
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 1      A.   That was my interpretation, yes.

 2      Q.   What does "BFA" stand for, first, the heading on

 3 the left-hand column?

 4      A.   I don't know.

 5      Q.   Did your integration group have jurisdiction over

 6 any of the items listed on the first column of the table?

 7      A.   Can you clarify the question, from a business

 8 function or from an IT systems perspective?

 9      Q.   From a business function first.

10      A.   Yes.

11      Q.   From an IT function?

12      A.   No.

13      Q.   You understand the numbers here to be only the IT

14 budget issues?

15      A.   Yes.

16      Q.   To the extent that there were non-IT costs

17 associated with integration, do I correctly understand your

18 testimony from yesterday to be that that there would be

19 costs that would be born in the individual unit's budgets

20 and not yours?

21      A.   That is correct, but I don't recall discussing it

22 yesterday.

23      Q.   I assure you I would not have known it from

24 anybody else.

25      A.   Okay.  That is correct.
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 1           THE COURT:  Take the break.

 2           (Recess.)

 3           MR. STRUMWASSER:  I would like to have marked as

 4 461 an October 16, 2007 document entitled "UnitedHealth

 5 Group IT Ahwah Application Services Group (ASG), Legacy

 6 PacifiCare Remediation Updates".

 7           THE COURT:  It has an October 16th, 2007 date on

 8 it.  I am going to call it Legacy PacifiCare Remediation

 9 updates.

10           (Exhibit No. 461 marked for Identification.)

11 BY MR. STRUMWASSER:

12      Q.   Do you recall seeing this document before?

13      A.   Not that I recall.

14      Q.   Ahwah is still a senior IT guy at United at this

15 point?

16      A.   Yes.

17      Q.   On page 2, which is 5524, "Legacy PacifiCare

18 Updates," the second bullet concerns REVA.  Are you familiar

19 with REVA?

20      A.   No.

21      Q.   Did your integration group have responsibility for

22 integrating the non-IT facilities that were dedicated to

23 reworks of claims?

24      A.   Non-REVA? I am sorry.

25      Q.   Sure.  The topic is claims reworking.  There has
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 1 been testimony that there were staff who did rework of

 2 claims either after additional information or for other

 3 purposes.  We understand that there is a system called REVA

 4 which was for that function.  I understand that computer

 5 system is not you, that is presumably Uniprise.  With

 6 respect to the function itself, the re-adjudication of

 7 claims once adjudicated, was that a function that your group

 8 was responsible for integrating?

 9      A.   No.  Based on that definition, that was within

10 Uniprise.

11      Q.   The claims payment itself?

12      A.   Correct.

13      Q.   On page 5526 there is a capital budget discussion,

14 and I understand that to budget anything was largely out of

15 your jurisdiction, but I want to ask you first of all of

16 whether you were aware of the second bullet under context,

17 that there was a 2005 IT spend reduction after the

18 acquisition was announced?

19      A.   There was highlighted in a previous document that

20 we reviewed and it sounds logical.  I don't recall the

21 specific fact.

22      Q.   Then the next bullet says "2006 and 2007 IT spend

23 was specifically limited given the desire to immediately

24 recognize synergies between the two organizations".  Is that

25 consistent with your recollection of the '06, '07 period?
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 1           MR. McDONALD:  Objection.  Lacks foundation.

 2           THE COURT:  If you know.

 3           THE WITNESS:  I don't think the IT spend had

 4 anything to do with our ability to recognize synergies, just

 5 our capital constraints within the company at the time.

 6 BY MR. STRUMWASSER:

 7      Q.   So if somebody said -- I am assuming there is a

 8 data center that is working RIMS -- let's don't by an extra

 9 carton of paper for this month, the savings would not have

10 been reflected in the synergy?

11      A.   In that case, no.  But that is a business decision

12 within the business itself, not as a direct report of an

13 integration.

14      Q.   If the plan had been to hire ten new programmers

15 to add functionality to RIMS and the decision was made, you

16 know what, RIMS isn't going to be around that long, we are

17 not going to hire them and make them do that work, would the

18 salary savings and personnel savings associated with not

19 hiring those ten people be reflected in synergies?

20           MR. McDONALD:  I think Mr. Burghoff has testified

21 that he did not have responsibility for the RIMS IT area.

22           MR. STRUMWASSER:  But he did have responsibility

23 for the calculation of synergies.

24           THE COURT:  Do you understand the question?

25           THE WITNESS:  I think I do.
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 1           THE COURT:  Is it something you know enough about

 2 to answer the question?

 3           THE WITNESS:  I will try.  In that example, if

 4 those ten positions were already in the budget, if they were

 5 budgeted positions and we chose not to hire, that would be

 6 in the synergy.

 7 BY MR. STRUMWASSER:

 8      Q.   And you if decided to let those folks go and close

 9 out those positions, that also would be reflected in

10 synergies?

11      A.   If the reason for doing so was directly related to

12 the integration, yes.

13      Q.   I don't recall your testimony on this question, so

14 let me get it clarified.  Were you aware that IT spending on

15 PacifiCare platforms was reduced in the expectation that

16 business would be migrated off those platforms to United

17 platforms?

18      A.   In the general sense, yes.

19      Q.   We see on page 5526, the fourth bullet refers to

20 "plans to migrate PacifiCare business off of" -- I gather

21 the PacifiCare:  Platform have slowed significantly".  Do

22 you see that?

23      A.   I do.

24      Q.   You were aware of that slowing of those plans,

25 right?
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 1      A.   I was.

 2      Q.   Do you know whether the decision about reducing

 3 expenditures for PacifiCare IT was revisited when it was

 4 determined that the migration would be slower?

 5      A.   I do not.

 6           MR. STRUMWASSER:  I would like to show the witness

 7 Exhibit 395.

 8 BY MR. STRUMWASSER:

 9      Q.   Have you seen this document before?

10      A.   I am not sure.

11      Q.   Do you recall there being a stakeholder session

12 regarding the migration and integration in June of 2006 or

13 thereabouts?

14      A.   I recall many similar meetings.  Whether I recall

15 the specific meeting, I am not sure.

16      Q.   If you would take a look at -- let's start with

17 the second page, 1114, are any of the people who are listed

18 on 1114 people who were working with your integration group?

19      A.   Yes.

20      Q.   114 continues on to 115.  So which of these folks

21 were working with your group?

22      A.   Just to clarify, these were not people on my team,

23 but they were business owners responsible for specific

24 integration activities, Joanne Sigstad next to Product.

25 Ross Lippencott next to Network.  Probably others, but those
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 1 two jump out specifically.

 2      Q.   Is there anybody from Uniprise on the agenda?

 3      A.   Technology was within Uniprise at the time, so

 4 from that perspective, yes.

 5      Q.   Do you see any Uniprise people, people who were

 6 employed in Uniprise?

 7      A.   The IT group was considered part of Uniprise.

 8      Q.   You recognize people here who were IT people?

 9      A.   Yes.

10      Q.   Turn, if you would, to 1116.  The one and only

11 bullet, it says "Based on high level assumptions of

12 timelines initial costs (development and operations) for the

13 integration of activities have been estimated at

14 $92 million."  Do you see that?

15      A.   Yes.

16      Q.   Were you aware of the $92 million estimate?

17      A.   I don't recall the number, but I was aware that

18 estimates were being made.

19      Q.   Do you remember who would have created this

20 estimate?

21      A.   I don't know who summarized it into this format.

22 I believe it was multiple people based on different line

23 items who were responsible for those and then somebody

24 summarized it.

25      Q.   Am I correct in inferring from that  answer that
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 1 you know who would have done the individual component in

 2 your rows of the table, but not who added them up together?

 3      A.   I may know some people who were involved in some

 4 of these lines.

 5      Q.   For example?

 6      A.   For example, the fourth line most likely would

 7 have been Simone Wagner who we mentioned yesterday.

 8      Q.   As a front office integration line?

 9      A.   Correct.

10      Q.   Capitation, the fifth line, if you go back to the

11 agenda, you notice the name Todd Murr, he was responsible

12 for the capitation program at that time.

13      Q.   I warn you, I relied on that agenda last week and

14 it didn't work out.

15      A.   Network Integration, Ross Lippincott was the

16 business owner.  I don't see an IT owner in there who would

17 have put together the estimate, but generally that is my

18 understanding.

19      Q.   That network is provider network?

20      A.   Correct.

21      Q.   At the bottom it says "Expectation is that total

22 cost of integration will be in the neighborhood of

23 50 million."  Do you see that?

24      A.   Yes.

25      Q.   Do you know anything about that expectation, for
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 1 example, whose expectation it was?

 2      A.   No.

 3      Q.   More broadly, during this period were you aware of

 4 a gap between the expected cost of integration and the

 5 budgeted amounts?

 6      A.   Not that I recall.

 7      Q.   Starting on 1143 we have something called network

 8 integrations.  Who is Ross Lippincott?  L-I-P-P-I-N-C-O-T-T.

 9      A.   Ross was a member of our network operations team

10 reporting to Tim Kaja, I believe.

11      Q.   So in this case "network" is computer?

12      A.   No.

13      Q.   "Network" is provider?

14      A.   Correct.

15      Q.   If look at the next page, you will understand why

16 I was confused about that.  That looks like a computer

17 diagram, doesn't it?  I am on 1145.

18      A.   My interpretation is these are the IT initiatives

19 to consolidate all our network data into one location.  And

20 then shared appropriately among our various platforms.

21      Q.   If we look at 1146 we learn that system

22 maintenance savings from moving PHS claims platforms was

23 estimated at over 300,000 a month.  Do you see major program

24 benefits, I think it is like an offset.   Do you see it?

25           THE COURT:  It is extremely hard to read.  The
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 1 firsr one looks like it says, "Changes to EPDE feed to

 2 support PacifiCare system requirements systematic dual

 3 maintenance of NICE/RIMS/Iliad, EPDE offers potential

 4 savings of over 300K a month," but there is something else

 5 over that which looks like "claims reroute procedural

 6 changes."

 7           MR. STRUMWASSER:  So we have a bullet called

 8 "Claims Reroute and Procedural Changes," and then we have a

 9 bullet that I read to say systematic dual maintenance of

10 NICE/RIMS/Iliad EPDE offers potential savings of over

11 300,000 a month.

12 BY MR. STRUMWASSER:

13      Q.   With that interpretation, is that something that

14 you have ever seen before?

15      A.   Not that I specifically recall.

16      Q.   If there are such savings, those would be counted

17 as synergies for your calculations, right?

18      A.   Yes.

19      Q.   Let's take a look at the next Exhibit 396.  Ever

20 seen this memo before?

21      A.   Yes.

22      Q.   Do you recall it today?

23      A.   I do.

24      Q.   Tell us who Bob Sheehy?

25      A.   I believe he ran UnitedHealthcare before Dave



4591

 1 Wichman.  His current role was -- I am not sure, he was

 2 somewhere in our executive office.

 3      Q.   And today?

 4      A.   I believe he is retired.

 5      Q.   Mike Mikan, I believe you mentioned that name

 6 yesterday.  What was he in January of '07?

 7      A.   I believe he was the CFO for UnitedHealthcare.

 8      Q.   Today?

 9      A.   I probably misspoke.  I referred to Dan Shumacher

10 as CFO.  I probably had my timing wrong.  Mike Mican today

11 is our corporate CFO.

12      Q.   Just read to yourself that first paragraph that

13 reads "over the past few months".

14           Originally it was assumed that much of the work

15 completed for MAMSI could be leveraged for the PHS business.

16 Do you see that?

17      A.   I do.

18      Q.   I could not help remembering that yesterday we saw

19 an email from you saying that MAMSI was on a path to

20 failure.  Do you recall that email?

21      A.   I do.

22      Q.   I read this sentence in 396 to say that good

23 things happened in the MAMSI merger that could be leveraged

24 into the business integration.  Is this your reading of that

25 sentence as well?
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 1      A.   It was two different topics.  This topic

 2 specifically refers to the MAMSI HMO logic that was being --

 3 HMO based logic, processing, capitation, et cetera, being

 4 built into our platforms that we initially believed would be

 5 very applicable to the PacifiCare HMO business.  Then over

 6 time it was determined that the products had more variation

 7 than originally anticipated.

 8      Q.   Do you have your copy of 446 there?

 9      A.   Yes.

10      Q.   I am looking at 855,  your email to Peggy.  The

11 first sentence says in part, "I read the minutes and saw the

12 comment about moving claims to yellow."  Is it a fair

13 reading of your email that you thought that the claims

14 function was on a path of failure?

15      A.   Can you repeat the question?

16      Q.   I understand your email to be about the MAMSI

17 claims function to be on a path to failure.  Am I reading

18 that correctly?

19      A.   Yes.

20      Q.   Is it your testimony that Exhibit 396 had nothing

21 to do with claims?

22      A.   396 had to do with the IT investment for the HMO

23 products.

24      Q.   It had nothing to do with RIMS?

25      A.   If there was any RIMS in there, it was very, very
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 1 small.

 2      Q.   You don't know whether there was RIMS in here or

 3 not?

 4      A.   The three bullet points, PHS product filled by

 5 Unet.  The second bullet point, UP migration applied to all

 6 products.  And the third bullet, I am not sure.

 7      Q.   You don't understand there to have been in the

 8 first bullet any reference here to PHS products for the PPO?

 9      A.   That is my understanding.

10      Q.   It is, in fact, the case, is it not, that the

11 initial plan for integration of PacifiCare called for

12 heavier spending on the NICE platform than the RIMS

13 platform?  Are you aware of that?

14      A.   For the migration?

15      Q.   Yes.

16      A.   Yes.

17      Q.   There was a plan at this time to move the claims

18 pricing to a product called PPO ONE, was there not?

19      A.   Is that mentioned in the document?

20      Q.   Yes, the last bullet on the second page, four

21 three.

22      A.   PPO ONE is a repricing capability.  Specifically

23 what we were going to connect it to and for what types of

24 claims we were going to use it, I don't recall.

25      Q.   Back on the first page there is a bolded sentence,
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 1 "Over the next two months we will evaluate the cost,

 2 functionality, and timeframe of several alternatives."  Do

 3 you see that?

 4      A.   Yes.

 5      Q.   Were you involved in that evaluation?

 6      A.   I was not.

 7      Q.   On the third page, 8404, we have the migration

 8 execution leadership team and you are the first non-bold

 9 face name -- I am sorry to say -- right?

10      A.   Right.

11      Q.   Did the rest of the team work on that

12 re-evaluation?

13      A.   I did not work on the details, but I was at the

14 weekly or biweekly meeting where they reported progress.

15      Q.   Do you recall progress being reported regarding

16 the evaluation of the cost, functionality and timeframe of

17 several alternatives?

18      A.   I don't recall what happened between the date of

19 this memo until approximately three months later when the

20 work product strategy -- which we referred to in some prior

21 documents -- was first presented.

22      Q.   But those documents would be the ones that would

23 tell us some of the alternatives that were being considered?

24      A.   I would expect so, yes.

25      Q.   Do you recall whether there were any RIMS projects



4595

 1 in those documents?

 2      A.   There are nine work packages in the final strategy

 3 or approximately nine.  And I believe there was some RIMS

 4 components to those, but I don't recall -- most of it was

 5 HMO.

 6      Q.   Back on page 3 of this executive leadership team,

 7 it says on the bottom it will report to the PHS Advisory

 8 Council.  Is that the integration advisory board that you

 9 reported to.

10      A.   It is the board that I chaired, yes.  Not chaired.

11 I owned the meeting and facilitated the meeting.

12           THE COURT:  It says you chaired it.

13           THE WITNESS:  Okay.  I chaired it.

14 BY MR. STRUMWASSER:

15      Q.   You gave us the names of the people who were

16 there, and those would not be people that you would chair,

17 right, on that advisory board?

18      A.   It was my meeting.  I put the agenda together.

19      Q.   Some of  us would call that staffing, right?

20           I just want to ask you about the folks that are

21 listed and not listed here.  I don't see Mr. Astar.  He was

22 not a part of this, right?

23      A.   Correct.  I believe he had retired by this point.

24      Q.   Who succeeded him?

25      A.   To the best of my knowledge, nobody succeeded him.
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 1      Q.   I don't see Gary Ahwah.  You look like you are

 2 surprised by the omission of Mr. Ahwah.  Are you?

 3           MR. McDONALD:  Objection.

 4           THE WITNESS:  No.  I was simply going back to

 5 check the date of the document because the prior document

 6 was a July date with Gary's name on it.  So these are

 7 primarily business people.  I believe there are only two IT

 8 people.  That would be John Santelli who was our CIO.  So in

 9 that regard, he probably represented United and he might

10 have been Gary's boss at the time.  And then Ed Skopas.

11 There are one or two other names that I am not familiar

12 with.

13 BY MR. STRUMWASSER:

14      Q.   Sandy LeFebvre, you would expect her to be an IT

15 person, right?

16      A.   Actually, she was a program person -- I don't

17 know.  You may be right.  I don't know.

18      Q.   If you are not sure, I am really not sure.

19           I don't see Mr. Auerbach on this list, do you?

20      A.   I do not.

21      Q.   I do, however, see Diane Schofield.  Was this

22 during the period in which she was tasked with that team

23 that you described yesterday afternoon?

24      A.   Yes.  At the time she was reporting to Dirk

25 McMahon and she had assumed that responsibility some months
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 1 prior.

 2      Q.   So she would have something to say about migration

 3 from PHS platforms to UnitedHealthcare platforms?

 4      A.   Correct.

 5      Q.   Her business would have included RIMS, NICE and

 6 Iliad?

 7      A.   Yes.

 8      Q.   How long did the migration leadership team

 9 continue to meet?

10      A.   It still meets to this day.

11      Q.   How often?

12      A.   I don't know if it is weekly or biweekly.

13      Q.   Are you still on it?

14      A.   Not since I started my new job in the fall.

15      Q.   Who is Jason Greenberg?

16      A.   Jason reports to Diane Schofield and he chairs

17 this meeting today or current version of it today.

18      Q.   What is his title today?

19      A.   I am not exactly sure.

20      Q.   How close to a function can you get me for

21 Mr. Greenberg?

22      A.   To a function?  He is -- I am not sure I

23 understand the question.

24      Q.   What does he do for a living?  He is an employee

25 of United, right?
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 1      A.   He reports to Diane Scholfield and his function is

 2 member and platform migration?

 3           MR. STRUMWASSER:  I would like to have marked as

 4 462 --

 5           THE COURT:  We'll call it an email dated 10/26/07.

 6 BY MR. STRUMWASSER:

 7      Q.   Do you know who Kimberly Wolson is?

 8      A.   I do not.

 9      Q.   This appears to be an interesting document because

10 it appears to be from Ms. Wolson to Ms. Wolson announcing a

11 meeting where the only required attendee is Ms. Wolson. I

12 admire the rigor of this.

13           Have you ever seen this document before?

14      A.   Not that I recall.

15      Q.   Do you recall attending a meeting regarding the

16 clarification of the purpose of PacifiCare current

17 operations funding pool or validation of submission process?

18      A.   I do not.

19      Q.   I asked you a question about keep the lights on.

20 Does the first sentences of this email refresh your

21 recollection as to what keeps keep the lights on was about?

22      A.   I understand in this context.

23      Q.   Do you recall that there was a keep the lights on

24 project?

25      A.   I do not recall any such project, but I understand
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 1 the point.

 2      Q.   What is going on here?

 3      A.   Yeah.

 4      Q.   Was it your understanding in late 2007 that there

 5 was an effort underway to do just the minimum to keep

 6 PacifiCare up and running until we can complete the

 7 migration?

 8           MR. McDONALD:  Objection; argumentative.

 9           THE COURT:  Overruled.  It has to be his

10 understanding if that is what it was.

11           THE WITNESS:  Well, as I said, I don't recall the

12 specific project, but it seems to make perfect sense to

13 manage your capital dollars appropriately.

14 BY MR. STRUMWASSER:

15      Q.   To make sure I understand your answer, did you

16 understand that around the end of 2007, late 2007, that

17 there was an effort going on to do the minimum in order to

18 keep PacifiCare running until migration can be completed?

19           MR. McDONALD:  Objection; vague.  I don't think

20 the question identifies in what area are we talking.  IT,

21 personnel, products?

22           MR. STRUMWASSER:  I will take it all.

23           THE COURT:  I will allow it if you understand it.

24 If you don't, just say so.

25           THE WITNESS:  I will repeat what I said before.  I
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 1 don't recall a specific initiative or effort to quote,

 2 unquote, keep the lights on.

 3 BY MR. STRUMWASSER:

 4      Q.   I want to be clear while I am following up.  My

 5 understanding of a specific initiative would be something

 6 with a name, a brand and all that stuff.  I am not asking

 7 you that.  I am asking you really whether it was your

 8 understanding in late 2007 that there was a policy at

 9 PacifiCare to do the minimum amount -- to spend the minimum

10 amount that could be spent until migration was completed?

11           THE COURT:  Are you aware of any such policy

12 regardless of this email?

13           MR. McDONALD:  And for what purpose?

14           THE COURT:  I don't know.  So the witness can

15 answer if he knows.

16           MR. McDONALD:  It seems so horribly vague.

17           THE COURT:  Then he won't know.

18           THE WITNESS:  I am not aware of any such policy as

19 you put it.  And, frankly, I don't know what minimum meant

20 in this context either because, obviously, there are things

21 that must be done to maintain systems.

22 BY MR. STRUMWASSER:

23      Q.   Sure.  I understand all of that.  I really want to

24 know whether you in your capacity, in your function at the

25 time, were aware of an effort on the part of United to do
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 1 what is described in this document, and I take your answer

 2 to be that you were not.

 3      A.   Correct.

 4           MR. STRUMWASSER:  May I have marked, Your Honor,

 5 as 463 a February 2008 PacifiCare Service and Operations

 6 Update.

 7           THE COURT:  That will be marked as Exhibit 463 as

 8 of February 2008.

 9           (Exhibit Nos. 462 and 463

10            marked for Identification.)

11           MR. STRUMWASSER:  In this case, the Bates is

12 PAC0728719.

13 BY MR. STRUMWASSER:

14      Q.   You have already discerned that the pagination is

15 a little goofy, but this is the way they came to us.

16           Have you seen this document before?

17      A.   I don't recall the specific document, but I am

18 familiar with the format and its purpose.

19      Q.   What is a service and operations update?

20      A.   The way you asked the question was a regular

21 event.  I am not sure if it was or not.  It was merely the

22 topic at this board meeting that they were having an update.

23      Q.   On the second page, 8720, there is a "Summary

24 Assessment" in the upper right-hand corner that identifies

25 three challenges for the Pacific region, "Regulatory Fines,
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 1 Provider Service Issues," and "Claim Backlogs".  Were you

 2 aware of those challenges in February of '08?

 3      A.   Yes.

 4      Q.   Lower right there is a CDI box and a reference to

 5 "Issue- Failure to send acknowledgment letters for claims

 6 processed outside of standard."  Do you see that?

 7      A.   Yes.

 8      Q.   Were you aware in 2008 of this issue?

 9      A.   I was not.

10      Q.   Were you aware that there were regulatory issues

11 from CDI in early 2008?

12      A.   Yes.

13           MR. STRUMWASSER:  May I have marked as 464 a

14 report, March 11, '08 entitled "California Market Meeting."

15           THE COURT:  March 11, '08, California Market

16 Meeting is marked as Exhibit 464.

17           MR. STRUMWASSER:  PAC062-0599.

18           (Exhibit No. 464 marked for Identification.)

19 BY MR. STRUMWASSER:

20      Q.   Have you seen this document before?

21      A.   Not that I recall.

22      Q.   Take a look at page 0603.  Are you familiar with

23 tables of this format?

24      A.   The content on this page is not familiar.

25      Q.   As someone with responsibilities for the
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 1 commercial side of the house, would you agree -- would you

 2 disagree with any of the items under June 2007 for any of

 3 the bullets that are listed as broken, stable or market?

 4           MR. McDONALD:  Objection, Your Honor.  Lack of

 5 foundation.  Mr. Burghoff has already testified as to his

 6 involvement.  He is not involved.

 7           THE COURT:  I am going to sustain the objection at

 8 this time.  You asked him if he was familiar with this

 9 format and he didn't answer that question.

10           MR. STRUMWASSER:  Fair enough.  Let me try this,

11 Your Honor.

12 BY MR. STRUMWASSER:

13      Q.   Do you understand what "Daily Administrative

14 Processing" refers to?

15      A.   It appears pretty vague, so I don't know.

16      Q.   How about "Underwriting"?

17      A.   Yes.

18      Q.   In your assessment was the underwriting capability

19 in June of 2007 broken?

20           MR. McDONALD:  Objection, Your Honor.  Calls for

21 speculation.  He hasn't established that this witness would

22 have within his responsibilities to have assessed the

23 underwriting capability as of June of 2007.

24           MR. STRUMWASSER:  I don't much care if it was June

25 of '07, I would like to know if he has an opinion.
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 1           THE COURT:  You asked him what his opinion was.

 2           Do you have an opinion?

 3           THE WITNESS:  I do not have an opinion.

 4 BY MR. STRUMWASSER:

 5      Q.   Would your answer be the same for the balance of

 6 these items?

 7      A.   Yes.

 8      Q.   Setting aside the accuracy of these assessments,

 9 do you know what the word "market" means in a table like

10 this?

11      A.   I would only be making an assumption.  The

12 assumption would be that we are performing consistent with

13 market expectation.

14      Q.   What market would that be in this context?

15      A.   Our employer groups, our members, our providers.

16      Q.   You don't think it is a reference to stock market?

17      A.   No.

18      Q.   The next page 604, here we are clearly talking

19 about market as in customers, right?

20      A.   Yes.

21      Q.   The first bullet "PacifiCare

22 Integration/Migration".   There is a bullet below that that

23 says "Fund an additional $7 million for PacifiCare Ongoing

24 System projects to Eliminate Financial Impact to Migration

25 Capital."
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 1           Do you know what that means?

 2      A.   I don't.

 3      Q.   "Add 29 FTE's to support platforms".  Do you have

 4 a sense that the platforms being discussed here are computer

 5 platforms or do you think this is products?

 6      A.   Computer platforms.

 7      Q.   "Loss of Market Knowledge," do you see that?

 8      A.   Yes.

 9      Q.   "No 'wholesale' cuts to staff without proper due

10 diligence".  Do you understand that to be a decision that

11 has been made, a directive that is being given.  What do you

12 understand that to be?

13           MR. McDONALD:  Objection, Your Honor.  He has

14 already testified that he hasn't seen this before.

15           THE COURT:  Sustained.

16 BY MR. STRUMWASSER:

17      Q.   Do you know whether anybody had given any

18 directives not to make wholesale cuts to staff without

19 proper due diligence?

20           MR. McDONALD:  Is that as of the date of this

21 document?

22           MR. STRUMWASSER:  Yes.

23           THE COURT:  Yes.  March 11, 2008.

24           THE WITNESS:  I do.

25
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 1 BY MR. STRUMWASSER:

 2      Q.   Do you know whether staff was being cut in the

 3 first half of 2008?

 4      A.   I don't know.

 5      Q.   The second sub bullet, "Stop Expansion of Pacific

 6 Region Resources to national roles".  Do you know what that

 7 refers to?

 8      A.   No.

 9      Q.   So this was before we had a Western Region, we had

10 a Pacific Region, right?

11      A.   I assume.  I don't recall when we made the switch

12 from six regions to four regions.

13      Q.   Do you recall whether there was a problem of

14 taking people out of the Pacific or Western Region and

15 moving them to national responsibilities?

16      A.   No, I don't recall that.

17      Q.   Page 607, please.  Do you recall whether in March

18 of '08 there were concerns about the pre-existing conditions

19 of RIMS?

20           MR. McDONALD:  Objection; vague.  I don't

21 understand pre-existing condition of RIMS.

22           THE COURT:  "On" it actually says.  If you know.

23           THE WITNESS:  Pre-existing is a medical term, so

24 how it applies to RIMS in this context, I don't know.

25
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 1 BY MR. STRUMWASSER:

 2      Q.   Do you recall there were concerns about a

 3 leadership void and a need to align UHIC with regulatory

 4 findings?

 5      A.   No.

 6      Q.   Never heard any discussion of those issues?

 7      A.   No.

 8      Q.   At any time, not just in '08, but at any time?

 9      A.   No.

10      Q.   Do you know what the phrase "May need to abandon

11 denials" refers to?

12      A.   No.

13      Q.   Do you know what the phrase "Technology solutions

14 are throw-away" refers to?

15      A.   Throw-away refers to temporary.

16      Q.   So how do you read "Technology solutions are

17 throw-away"?

18      A.   Without knowing the specific technology solutions

19 discussed there were some investment in technology that were

20 temporary and would be thrown away, quote, unquote, after

21 some period of time.

22      Q.   Under "Misdirected" there is a reference to

23 "subject matter expertise lacking".  Do you know what that

24 refers to?

25           MR. McDONALD:  Objection.  Lack of foundation.
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 1           THE COURT:  If he knows.

 2           THE WITNESS:  I don't know.

 3 BY MR. STRUMWASSER:

 4      Q.   Do you know what "Additional capital may be

 5 needed"?

 6      A.   Not in that context, no.

 7      Q.   Are you familiar with the issues in "Provider

 8 Dispute Resolution (Claim Appeals)/Rework"?

 9      A.   I'm sorry.  Was the question am I familiar with

10 the term?

11      Q.   No.  Are you familiar with any of the three issues

12 addressed in the bullets?

13      A.   No.

14      Q.   Let's turn to 621.  Do you know what a "No Fly

15 Zone" is as it is used in this slide?

16      A.   I do not.

17      Q.   You haven't used that phrase in the mangement of

18 United or PacifiCare?

19      A.   No.

20           MR. STRUMWASSER:  I would like to have marked as

21 465 a May 2008 document entitled "California Performance

22 Improvement Program Background Paper".

23           THE COURT:  As Exhibit 465, the background paper

24 dated May 2008.

25           (Exhibit No. 465 marked for Identification.)
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 1           (Recess.)

 2 BY MR. STRUMWASSER:

 3      Q.   Have you ever seen Exhibit 465 before?

 4      A.   Not that I recall.

 5      Q.   Were you aware in 2008 of a California Performance

 6 Improvement Program?

 7      A.   Yes.

 8      Q.   That involved the commercial business in

 9 California?

10      A.   Yes.

11      Q.   Page 548, the second page of the document, I am

12 interested in the 3/06 item.  Feel free to read as much of

13 this as you would like.  But I am curious about, on the

14 second line, "297 employees terminated employment prior to

15 new compensation changes."  Do you know what that refers to?

16      A.   No, I don't.

17      Q.   You are unaware of any compensation changes that

18 would have affected the California market?

19      A.   No.

20      Q.   The last item on this page, "Formation of

21 California executive oversight Team".   Do you know what

22 that is?

23      A.   No.

24      Q.   You are not aware of the formation of any such

25 team?
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 1      A.   Not that I recall.

 2      Q.   On the next page, "California General Themes," the

 3 fourth bullet, "Mitigation and action plans generally lacked

 4 coordination and/or ownership".  Do you see that?

 5      A.   Yes.

 6      Q.   Do you know that to be the case?

 7           MR. McDONALD:  Objection.  Lack of foundation.

 8           THE COURT:  Well, if he knows.

 9           THE WITNESS:  Well, I think just the fact that

10 this document exists is evidence that that is the case.

11 I am sorry, item four?

12 BY MR. STRUMWASSER:

13      Q.   "Mitigation and action plans have generally lacked

14 coordination and/or ownership".

15      A.   I'm sorry, I only read the first half of the

16 bullet.  I was responding to were they in place, which I

17 thought I heard you say.  I apologize.  So no, I have no

18 knowledge of anything lacking coordination or ownership.

19      Q.   Under "The Top Ten Priorities Identified by the

20 California Executive Oversight Team - April 2008," the

21 fourth bullet is "Integration/Migration".  Was

22 integration/migration still an issue in April of '08?

23      A.   Migration was definitely an issue in April '08.

24 So I think in a prior answer, integration and migration get

25 tossed around loosely and this is just another example.
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 1 Specifically the priority being referenced here is the

 2 platform integration and migration of the membership.

 3      Q.   As I understood your explanation yesterday, I

 4 thought the movement of the IT function was a migration, not

 5 an integration; am I right about that?

 6      A.   Correct.

 7      Q.   On the next page, 550, "Underperforming Core;

 8 Operations:"   Why don't you read that paragraph to

 9 yourself.  There has been as of 2008 a lack of coordination,

10 between segment and between business lines?

11      A.   Well, we talked about how the integration program

12 was set up, but I am not familiar with where that lack of

13 coordination led to in this case execution gaps.

14      Q.   The sentence that starts "Execution deficiencies

15 led to the large number of complaints made to state

16 regulators,"  as of 2008, as of May of 2008 were you aware

17 that there had been a large number of complaints made to

18 state regulators?

19      A.   No, I didn't have any insight as to what

20 complaints were made to state regulators.

21      Q.   Were you aware that there were complaints?

22      A.   The fact that we had regulatory attention I assume

23 implies that, but, no, not specifically.

24      Q.   The next page, 551, first paragraph, would you

25 agree that lack of action plan coordination and ownership
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 1 drove stakeholder dissatisfaction?

 2      A.   I do not agree.  I am not sure what that is

 3 referring to.

 4      Q.   So I gather with respect to the second bullet

 5 under that, "A key driver for this dissatisfaction is the

 6 general theme of a lack of coordination and/or ownership of

 7 these plans,"  you would disagree with that as well?

 8      A.     Well, when I gave my first answer, I had already

 9 jumped ahead to bullet number two, because that is where I

10 saw the words "action plans."

11      Q.   Let's back it out then.  If you want to finish

12 your answer, you may, but I want to try to get the answers

13 matched up to the questions.  So let me rephrase my first

14 question.  Do you agree that there was a lack of action plan

15 coordination and ownership that drove stakeholder

16 dissatisfaction?

17      A.   I think my initial answer still holds.  I don't

18 agree.

19      Q.   You also disagree that a key driver for this

20 dissatisfaction is the general theme of a lack of

21 coordination and/or ownership of action plans, integration

22 plans and mitigation plans?

23      A.   Correct, I disagree with that.

24      Q.   Then on the next page, 552, under

25 "Integration/Migration," do you agree with the sentence,
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 1 "The complexity and scheduling across multiple applications

 2 has prolonged the integration/migration initiative?

 3      A.   I agree with that.

 4      Q.   The next sentence, the current program end date

 5 extends to 2010.  What is the current today program end

 6 date?

 7      A.   In this context, it is the end of 2010.

 8           MR. STRUMWASSER:  I would like to have marked as

 9 466 a document entitled "Lessons Learned from PHS

10 Integration.

11           THE COURT:  All right, that will be marked as

12 Exhibit 466.  It has a date of June 28th, 2007.

13           MR. STRUMWASSER:  It is PAC0840888.

14           (Exhibit No. 466 marked for Identification.)

15 BY MR. STRUMWASSER:

16      Q.   My first question to you is have you ever seen

17 this document before?

18      A.   I don't think so.  I don't recall.

19      Q.   It purports to be a listing of lessons learned as

20 perceived from the finance and regulatory perspective.  The

21 first item listed is "Dedicate sufficient time to allow for

22 a very thorough review of existing processes down to a

23 detailed level prior to changing any procedures or

24 eliminating any staff."  Do you see that?

25      A.   I do.
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 1      Q.   In your opinion, Mr. Burghoff, was there a problem

 2 in the PacifiCare integration arising from a failure to

 3 devote sufficient time for a thorough review of existing

 4 processes prior to changing any procedures or eliminating

 5 staff?

 6           MR. McDONALD:  Objection; vague.

 7           THE COURT:  Do you understand the question?

 8           THE WITNESS:  I think I do.

 9           THE COURT:  All right.  Go ahead.

10           THE WITNESS:  I can only comment on the process

11 that we were using within UnitedHealthcare, and I thought

12 the process was very thorough and detailed.

13 BY MR. STRUMWASSER:

14      Q.   Do you think that there was a problem because the

15 acquired company's processes appear to match legacy UHG

16 processes on the surface, but there were critical state

17 function or product nuances that were revealed only upon

18 obtaining a thorough understanding of the details?

19      A.   Sure, I think that is natural that the more you

20 get into the details, you find your knowledge increases.

21      Q.   A little further down, "In addition, once the

22 decision is made to transaction a function, allow for

23 several months of pre and post transition to fully learn and

24 fully understand the functions to ensure minimal risk of

25 pertinent items 'falling through the cracks.'"  Do you see
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 1 that?

 2      A.   Yes.

 3      Q.   Mr. Burghoff, do you know that insufficient time

 4 was allowed for pre and post transition to fully learn and

 5 understand the functions of PacifiCare to ensure minimal

 6 risk of pertinent items falling through the cracks?

 7      A.   Again, I can only respond for those functions that

 8 were under UnitedHeathcare.  I don't recall a several month

 9 pre and post period.  We may or may not have had a several

10 month transition period, and I don't recall any specific

11 significant items falling through the cracks.

12      Q.   Did you ever hear -- not just about

13 UnitedHeathcare, but anywhere within the UHG -- that

14 detailed revenue and healthcare cost analyses were not

15 maintained after the merger?

16      A.   No.

17      Q.   You never heard that there was a loss of

18 volume/rate analysis?

19      A.   No.

20      Q.   There are things that are listed there at the end

21 under item I, under A.

22      A.   No.

23      Q.   Have you ever heard it asserted that cross

24 functional communication and reporting processes had been

25 abandoned after the acquisition?
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 1      A.   I am not sure of the context of this.  If you are

 2 referring to the finance integration activities, many of

 3 which started pre-close because of the need to report

 4 financials together on the day of close.  So if that is what

 5 it is limited to, because the more I read it, the more I

 6 suspect it is, but I have no knowledge.

 7      Q.   The first -- sub i under b, "Monthly

 8 communications and reporting processes between planning,

 9 accounting and operations staff were not maintained

10 subsequent to the accounting integration."  Do you see that?

11      A.   Yes.

12      Q.   So that certainly is not a pre-close event, right?

13      A.   What triggered my prior comment were the words

14 "accounting integration."  So I believe they are

15 referencing -- I don't know the time period they are

16 referencing, pre-close or post close.  Corporate -- this

17 appears to be purely around the finance function across our

18 various business segments and that was something being

19 managed by our corporate teams, not within United.

20      Q.   It is clear to you, is it not that, the phrase,

21 "subsequent to the integratoin" refers to a period after the

22 close, right?

23      A.   Yes.

24      Q.   Item C, have you ever heard it said that there was

25 insufficient understanding of financial results from a GAAP
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 1 and regulated reporting perspective?

 2      A.   No.

 3      Q.   Are you aware that admitted insurance companies

 4 maintained their books both on a GAAP basis and a statutory

 5 accounting basis?

 6           MR. McDONALD:  Objection, Your Honor.  Relevance.

 7 I don't know why we are spending so much time on this

 8 document?

 9           THE COURT:  What's the relevancy?

10           MR. STRUMWASSER:  I think it is important to

11 identify whether or not regulatory problems were created

12 coming out of the integration.  One of the areas of

13 regulatory concern are the reporting on a statutory basis.

14           THE COURT:  That is not at issue in this hearing,

15 is it?

16           MR. STRUMWASSER:  There are are no violations

17 alleged in this case.

18           THE COURT:  All right, I am going to sustain the

19 objection.

20 BY MR. STRUMWASSER:

21      Q.   Page 2 of 7, PAC0840889, item two, "Ensure that

22 ensd ro end testing (including all touch points) of new

23 processes is performed to any change being placed in

24 production."   Are you aware, Mr. Burghoff, of any objection

25 that anyone had made to the absense of complete end to end
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 1 testing in the course of the integration of PacifiCare into

 2 United?

 3           MR. McDONALD:  Objection.  The witness testified

 4 he perceives it to talk about the finance area.  There is a

 5 parenthetical phrasing in italics at the end that talks

 6 about the accounting perspective and moving from certain

 7 accounting software.  I don't see the relevance of any of

 8 this.

 9           THE COURT:  What is your understanding of this

10 paragraph?

11           THE WITNESS:  Well, the sentence he read could

12 apply to anything, so it is a very general statement, so I

13 don't understand the context of which it is being applied

14 to.

15           THE COURT:  Let's move on.

16           MR. STRUMWASSER:  Well, may I ask the witness

17 whether he has heard of any objection to the absence of end

18 to end testing of any of the processes that were involved in

19 the integration?

20           MR. McDONALD:  Objection.  Assumes facts not in

21 evidence that there was any absence.

22           THE COURT:  Did you hear anything about that?

23           THE WITNESS:  No, I did not.

24 BY MR. STRUMWASSER:

25      Q.   Item three, are you aware of any criticism that
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 1 strong resources had not been dedicated to the integration

 2 effort and that those resources have a solid understanding

 3 of UHG processes and can see the bigger picture recognize

 4 best practices and develop a strategy for leveraging those

 5 practices across UHG instead of forcing the aquired company

 6 to take steps backwards to conform to legacy processes.  Did

 7 you ever hear any criticism along those lines?

 8      A.   No.

 9      Q.   So far as your knowledge is concerned, this would

10 not be a fair criticism of any aspect of the integration of

11 PacifiCare?

12           MR. McDONALD:  Objection.  The question asked him

13 as to any aspect of the integration.  The witness has

14 already testified that --

15           THE COURT:  All right.  Sustained.

16 BY MR. STRUMWASSER:

17      Q.   Item four.  You have already testified that you

18 were aware of some comments about the failure to maintain

19 key personnel, right?

20      A.   Yes.

21      Q.   Sitting here today do you think it is a fair

22 criticism of the PacifiCare integration that that was not

23 done?

24      A.   I don't have anyyting fact based.  Some of the

25 prior documents we reviewed indicated that the turnover was
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 1 consistent within 10 percent former United turnover,  so I

 2 don't have the data or the facts to have a fact-based

 3 opinion either way.

 4      Q.   So far as you know, was there a failure to

 5 assimilate PacifiCare personnel into the UHG culture

 6 gradually?

 7           MR. McDONALD:  Objection, Your Honor.  This

 8 witness, his testimony to the scope didn't include HR

 9 functions.  That sounds like an HR.

10           MR. STRUMWASSER:  I don't care whether it was an

11 HR function or not.  The question is whether that what was

12 left after HR sent out its notices was able to carry out the

13 integration.

14           THE COURT:  Do you have an opinion?

15           THE WITNESS:  I do not have an opinion.

16           THE COURT:  Let's move on.

17 BY MR. STRUMWASSER:

18      Q.   Do you have any knowledge as to whether personnel

19 at the new company felt left on their own to navigate their;

20 way around United?

21           MR. McDONALD:  Objection as to "new company".  I

22 don't know what "new" company is.

23           MR. STRUMWASSER:  The integrated United

24 PacifiCare.

25           THE COURT:  It is a statement here.  I am
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 1 fascinated that these kind of documents exist with no person

 2 claiming that they wrote it.

 3           MR. STRUMWASSER:  Both sides plan to give you the

 4 author's testimony.

 5           MR. McDONALD:  Frankly, I think it it would make

 6 more sense to have the author's testimony.

 7           THE COURT:  He is trying to find out if the

 8 integration he was involved in, knew anything about this.

 9           So to that extent, do you have any knowledge of

10 that particular criticism or future action?

11           THE WITNESS:  I don't recall that.

12           MR. McDONALD:  Just to question this document

13 generally, it talks about finances and regulatory

14 perspective.  I don't think there is any testimony from this

15 witness that he brings that perspective.

16           MR. STRUMWASSER:  I am not asking for his

17 perspective.  That is the perspective of the author.  I want

18 to know whether he agrees with it and whether it is

19 consistent with his experience.

20           THE COURT:  And to this point he doesn't have much

21 opinion about it.

22           Go ahead.

23 BY MR. STRUMWASSER:

24      Q.   Page 3 of 7, item number five.  There is an item

25 here that says one of the lessons learned is to "Ensure that
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 1 all key business and IT processes have a clear accountable

 2 owner that are appropriately familiar and trained with the

 3 process and that the list of owners is revised often to

 4 ensure that turnover has not caused a gap."

 5           MR. McDONALD:  You misread.  It says "revisited,"

 6 not "revised."

 7 BY MR. STRUMWASSER:

 8      Q.   Do you see that sentence?

 9      A.   Yes, I see it.

10      Q.   Have you heard that criticism before?

11      A.   No.

12      Q.   Just so we are clear here, as far as you know,

13 nobody ever suggested that key business and IT processes

14 lacked a clear accountable owner?

15      A.   Correct.

16      Q.   Insofar as you heard, going to sub item i, you

17 were not aware of any orphaned PHS IT and business process

18 systems that had been orphaned due to the integration?

19           THE COURT:  Except now they have changed to "a."

20 instead of "i."

21 BY MR. STRUMWASSER:

22      Q.   You are not aware?

23      A.   I am aware that processes can become orphaned

24 during an integration.  It has happened on other

25 integrations as well.  It is something that we actually did
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 1 track and pay attention to.  But specifics to PHS and

 2 business practices in this context, I don't know what they

 3 are.

 4      Q.   Item seven, "Include knowledgeable individuals

 5 from the acquired company in process transition decisions

 6 and implementation of details from the very beginning."

 7           Have you heard any criticism of the PHS

 8 integration that knowledgeable individuals from the acquired

 9 company were not included in process transition decisions

10 and implementation of details?

11      A.   No.  In fact, the three in the box we talked about

12 yesterday was designed to -- for this purpose.

13      Q.   As far as you know, it succeeded?

14      A.   As far as I know, yes.

15      Q.   Page 4 of 7, item 9.  "Manage the

16 migration/integration from a total company perspective

17 (including commercial, senior and ancillary products, as

18 well as, Uniprise IT and operations, Ingenex etc.).  Ensure

19 that all parties are aware that touch points that cross

20 segments and that the best decisions are made for UHG as a

21 whole."  Do you see that?

22      A.   I do.

23      Q.   Do you think any part of that is a fair criticism

24 of how the integration of PacifiCare was carried out?

25           MR. McDONALD:  Objection.  It is so broad, Your
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 1 Honor.

 2           THE COURT:  If he knows, he can answer.  There is

 3 a specific item attached to -- two.

 4           MR. McDONALD:  Frankly, Your Honor, if the

 5 question were narrowed, I think it would be a fair question.

 6           MR. STRUMWASSER:  I would like to know whether if

 7 he agrees with any part of that paragraph.

 8           THE WITNESS:  The first sentence we did have a

 9 structure managed by Dave Astar, and I think some of the

10 documentation we have gone through crossed business

11 segments, so it demonstrated we were doing that from a total

12 company perspective.

13           Ensuring that all parties were aware of

14 touchpoints?  I think I testified yesterday that in our

15 process within UnitedHeathcare we had Uniprise people at our

16 kickoff.  In our decision logs, in our planning, we had a

17 slew of projects from the SCS business and so on.

18           So it is not to say that there may not have been

19 misses, but I think in general the structure was there to

20 identify and manage those dependencies and touch points.

21 BY MR. STRUMWASSER:

22      Q.   Do you know what the Duncan print facility is?

23      A.   It is United's print facility.

24      Q.   Are you aware that there are allegations in this

25 case of violations that have to do with print jobs that were
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 1 sent to Duncan?

 2      A.   I was only made aware of that in the last few days

 3 because of the person who testified on Monday.

 4      Q.   You met with him on that occasion?

 5           THE COURT:  I believe you were here.  Did you hear

 6 his testimony?

 7           THE WITNESS:  I did not hear his testimony

 8 directly.

 9 BY MR. STRUMWASSER:

10      Q.   Did he explain to you what the issue was?

11      A.   Not in any depth.

12      Q.   But he did tell you in general why he was here?

13      A.   I have heard references to acknowledgment letters.

14 I don't know if that was the issue or the only issue.

15      Q.   Do you know whether the transition of the PHS

16 print operations to Duncan excluded key process owners in

17 the planning process?

18           MR. McDONALD:  Objection, Your Honor, to the

19 extent that it may call for information -- I am basing it on

20 what Mr. Burghoff just said, that some information because

21 he was here --

22           THE COURT:  Except for anything you might have

23 learned in the last day or two?

24           MR. STRUMWASSER:  From your lawyers.

25           THE COURT:  From your lawyers.
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 1           THE WITNESS:  I am not aware of that, no.

 2 BY MR. STRUMWASSER:

 3      Q.   Referring to the italicized last sentence, are you

 4 familiar with a collaborative work plan for this transition?

 5           MR. McDONALD:  Objection; relevance.  Lacks

 6 foundation.

 7           THE COURT:  Referring to the Duncan print

 8 facility.

 9           MR. McDONALD:  How would he know?

10           THE COURT:  I don't know.

11           Do you know anything about it?

12           THE WITNESS:  It was outside my scope, so I don't

13 know anything about it.

14           THE COURT:  Move on.

15 BY MR. STRUMWASSER:

16      Q.   "System and server migrations impacted critical

17 PHS systems simultaneously."  Are you aware of such

18 simultaneous impacts of system and server migrations?

19      A.   Not that I recall.

20      Q.   The last two sentences are italicized.  "The

21 acquired company should have a key role in identifying

22 resources and knowledge required for transition planning.

23 The classification and prioritaztion of acquired systems

24 should be performed by resources familiar with the business

25 processes linked to the systems."  Do you see that?
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 1      A.   Yes.

 2      Q.   Are you aware of any criticism that the acquired

 3 company -- in this case PacifiCare -- did not have an

 4 appropriate role in identifying resources and knowledge

 5 required for transition planning?

 6      A.   I believe these two sentences are very specific to

 7 the PHS IFS financial systems.  I am not sure of that, but

 8 given that this was a finance perspective, this is outside

 9 of my scope and knowledge and, no, I do not.

10      Q.   Without regard to the sentence as it is written

11 here, are you aware of any criticism that PacifiCare should

12 have had a role in identifying resources and knowledge

13 required for transition planning and was not given that

14 role?

15           MR. McDONALD:  Asked and answered.

16           THE COURT:  Not.  Go ahead.

17           THE WITNESS:  Again, it goes back to the three in

18 the box concept.

19 BY MR. STRUMWASSER:

20      Q.   So as far as you know there is no fair criticism

21 to be made of the lack of inclusion of PacifiCare personnel

22 in key roles for identifying resources and knowledge

23 sustained Eth that was the whole three box concept.

24 BY MR. STRUMWASSER:

25      Q.   As far as you know, Mr. Burghoff, the
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 1 classification and prioritization of acquired systems was

 2 performed by resources familiar with the business processes

 3 linked to those business processes?

 4           MR. McDONALD:  Objection.  Vague as to "systems".

 5           THE COURT:  Sustained.

 6           MR. STRUMWASSER:  Acquired systems.  If he is

 7 aware of the prioritization or classification of acquired

 8 systems that was performed by resources unfamiliar with the

 9 business processes linked to those systems, I would like to

10 know about it.

11           MR. McDONALD:  Objection.  It is overbroad.

12           THE COURT:  Sustained.  Move on.

13 BY MR. STRUMWASSER:

14      Q.   Page 6 of 7.  We have here a summary of the

15 lessons learned,  I believe.  "Maintain systems and people

16 with knowledge of those systems that allow current and

17 future expected compliance reporting for  operational,

18 regulatory and financial information."  Do you see that?

19           THE COURT:  This is now talking about regulatory

20 perspective as opposed to the finance perspective, if I read

21 this document right.

22           MR. STRUMWASSER:  I think that is right.

23 Regulatory is specifically one of three items that is

24 listed.

25           THE COURT:  If you look at the top of that page,
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 1 it says, "Lessons Learned PHS Integration (Regulatory

 2 Perspective)".  And the one prior, on the first page after

 3 that same statement, is "(Finance Perspective)."

 4           I don't see how you can read it any other way.

 5           MR. STRUMWASSER:  I understand that is the

 6 perspective of a person whon had regulatory and  financial

 7 responsibility.  That is going to turn out to br a person

 8 whose name is throughout out these documents and who had

 9 intimate involvement with the entire integration effort.

10 And in particular in that sentence, operational  and

11 regulatory are generally understood to be to different

12 things and she is obviously addressing the operational and

13 regulatory.

14           THE COURT:  In that case, I don't think you can

15 ask this person any questions about this part of the

16 document because that is not what it says and I wouldn't

17 expect him to be able to guess that there is some other

18 meaning here other than what it says.

19 BY MR. STRUMWASSER:

20      Q.   Mr. Burghoff, do you have any idea who wrote this

21 document?

22           THE COURT:  Apparently, it is a she.

23           THE WITNESS:  I know who was the CFO of

24 PacifiCare.  So that section may have well have been Sue

25 Berkel.
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 1           Regulatory, I am not as clear.  May have been

 2 Nancy Monk.  May have been others.

 3           MR. STRUMWASSER:  Your Honor,the point here is

 4 that Ms. Berkel's name is all over these these documents.

 5           THE COURT:  He just indicated that regulatory was

 6 Ms. Monk.

 7           MR. STRUMWASSER:  I believe that you will find

 8 that Ms. Monk reported to Ms. Berkel.

 9           THE COURT:  Have you had a chance to look over

10 this part of the document, where it says, "Lessons Learned:

11 PHS Integration (Regulatory perspective)."

12           MR. STRUMWASSER:  I willl agree to limit my

13 questons to item six.

14           THE COURT:   All right.  Why don't you read item

15 six.

16           MR. VELKEI:  I was going to say, Your Honor, are

17 we done with this witness?

18           THE COURT:  I don't know.

19           MR. STRUMWASSER:  Almost.

20           MR. VELKEI:  Except that you told us 20 minutes 40

21 minutes ago.

22           THE WITNESS:  I have not read those eight bullets

23 carefully.

24 BY MR. STRUMWASSER:

25      Q.   Do you understand item 6 to mean that regulatory
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 1 compliance is  not a question that can only be addressed by

 2 regulatory staff, but also by those who are engaged in

 3 compliance with had the legal requirements?

 4           MR. McDONALD:  Objection, Your Honor.  Mr.

 5 Burghoff has given no testimony that he was involveld  in

 6 regulatory matters or; I don't see how it can be

 7           MR. STRUMWASSER:  That is exactly the point, that

 8 regulatory compliance is not compliancd to reguolatory staff

 9

10           THE COURT:  Did you radar read this?   Do you have

11 an opinion about it?

12           THE WITNESS:  I do not have opinion about it.

13 BY MR. STRUMWASSER:

14      Q.   Have you been you involved in acquisitions by

15 United since the PacifiCare acquisition?

16      A.   Yes.

17      Q.   Have you often heard people say about a subsequent

18 acquisition, we can't do that, we learned not to do that

19 from the PacifiCare experience, or words that to that

20 nature?

21      A.   Yes.

22      Q.   As to which lessons did you hear that learned?

23      A.   I'm not sure I could tie it to a specific lesson.

24      Q.   Have you ever heard somebody say we better do "X"

25 given what happened in the PacifiCare acquisition?
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 1      A.   Perhaps.  I can't think of a specific example

 2      Q.   You can't think of any "X's"

 3      A.    I can't think of any "X's"?

 4           THE COURT:  Did you have cross-examination?

 5           MR. McDONALD:  No, Your Honor.

 6           THE COURT:  May this witness be released.

 7           MR. VELKEI:  We may well bring him back.

 8           MR. McDONALD:  I think we take it them up Tuesday.

 9           MR. STRUMWASSER:  I thought we were operating

10 under an understanding.

11           THE COURT:  I thought we were, too, that if you

12 don't have a specific argument about its autemticitny,

13 barring somebody  else coming in and talking about it or

14 being an issue.

15           MR. McDONALD:   There are statements in there.  We

16  didn't  object them going into evidence.  They can assert

17 assert things that he never talked about, no other ever

18 talkred about.

19           MR. STRUMWASSER:  But as do both sides --

20           THE COURT:   Then it is administrative hearsay.  I

21 don't want to keep this person any longer.  It is quarter to

22 1:00.  We have been here 45 minutes past the lunch hour.  So

23 do we need this witness?

24           MR. STRUMWASSER:  If we have an understanding of

25 the grounds rules like Your Honor has laid them out, I think
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 1 we can do this on Tuesday.

 2           THE COURT:  There are quite a bit of things to go

 3 through to Tuesday, so why don't we leave it to Tuesday as

 4 long as we don't need the witness.

 5           THE WITNESS:  New don't.

 6           THE COURT:  Okay.  He is excused?

 7           MR. STRUMWASSER:  Absolutely.

 8           THE COURT:  You are done for the day?

 9           MR. STRUMWASSER:  I would just like the record to

10 reflect my moving Exhibits 426 through 466 into evidence.

11           THE COURT:  I will rule on those.  425 is in.  I

12 will rule on 426 to the end of Tuesday.

13           MR. McDONALD:  We will start up at 9:00 on

14 Tuesday?

15           THE COURT:  Yes.  I think that is a good idea.

16            (The proeedings were adjourned at 12:50 p.m.)

17

18                           --oOo--

19

20

21

22

23

24

25
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 1                       REPORTER'S CERTIFICATE

 2           I, Dynele Simonov, CSR No. 11211, a Certified

 3 Shorthand Reporter, certify:

 4           That the foregoing proceedings were taken before

 5 me at the time and place therein set forth, at which time

 6 the witness was put under oath by me;

 7           That the testimony of the witness, the questions

 8 propounded, and all objections and statements made at the

 9 time of the examination were recorded stenographically by me

10 and were thereafter transcribed;

11           That the foregoing is a true and correct

12 transcript of my shorthand notes so taken.

13           I further certify that I am not a relative or

14 employee of any attorney of the parties, nor financially

15 interested in the action.

16           I declare under penalty of perjury under the laws

17 of California that the foregoing is true and correct.

18           Dated this 1st day of March, 2010.

19

20                               ______________________________

21                               Dynele Simonov, CSR No. 11211

22

23

24

25
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 1          REPORTER'S CERTIFICATION OF CERTIFIED COPY

 2

 3           I, Dynele Simonov, CSR No. 11211, a Certified

 4 Shorthand Reporter, in the State of California, certify that

 5 the foregoing pages 4547 through 4635 constitute a true and

 6 correct copy of the original proceedings taken on February

 7 25, 2010.

 8           I declare under penalty of perjury under the laws

 9 of the State of California that the foregoing is true and

10 correct.

11

12           Dated this 1st day of March, 2010.

13

14

15                     ___________________________________

16                     Dynele Simonov, CSR No. 11211

17

18
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22

23

24

25
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 1 MONDAY, MARCH 1ST, 2010; 9:00 A.M. DEPARTMENT A; ELIHU

 2 HARRIS STATE BUILDING; 1515 CLAY STREET; RUTH ASTLE,

 3 ADMINISTRATIVE LAW JUDGE

 4                            -oOo-

 5           THE COURT:  This is on the record before the

 6 Insurance Commissioner of the State of California in the

 7 matter of PacifiCare Life and Health Insurance Company, OAH

 8 Case Number 2009061395.  Agency Number UPH 200700004.

 9 Today's date is March 1st, 2010.  Counsel are present.

10 Respondent is present in the person of Ms. Monk.

11           I believe you are ready to call your next witness.

12           MR. STRUMWASSER:  As a scheduling accomodation,

13 they wish to call Mr. Dixon, so we are going to let them do

14 that.  Before we do that I have one statement I would like

15 to make on the record and that is this:  We discovered last

16 night that there were two documents that should have been

17 produced in the ordinary course and weren't.  Two procedure

18 manuals that counsel had been led to believe didn't exist.

19           We obtained copies of them this morning.  They are

20 in the process of being reviewed and, as necessary,

21 redacted.  And it is our intention to give the copies of the

22 two to counsel before lunch.  And I apologize to PacifiCare

23 for the inconvenience.

24           THE COURT:  Okay.

25           MR. VELKEI:  It is not a problem from our
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 1 perspective.

 2           Respondent would like to call Mr. Craig Dixon to

 3 the stand.

 4                        CRAIG DIXON,

 5           Called as a witness, having been duly affirmed,

 6           Testified as follows:

 7                      DIRECT EXAMINATION

 8 BY MR. VELKEI:

 9      Q.   Good morning, Mr. Dixon.

10      A.   Good morning.

11      Q.   My name is Steve Velkei and I represent the

12 Respondent in this case.  Have you ever testified before?

13      A.   Ages ago.

14      Q.   This is not a marathon.  If at any point you need

15 to take break, let me know.  I am happy to accommodate.  The

16 only thing I ask is if we are in the middle of a question,

17 you just answer it first before breaking.

18           If you don't understand a question of mine, just

19 let me know and I will be happy to rephrase.  If you answer

20 the question, I am going to assume that you understood and

21 are answering appropriately.  Okay?

22      A.   Okay.

23      Q.   The most important thing for the Court Reporter is

24 to wait for me to finish my question.  You may very well

25 know where I am going, but for purposes of the record, let
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 1 me get finished.  Counsel may have an objection.  Just go

 2 ahead and answer and we need audible responses for the

 3 record.  Okay?

 4      A.   Okay.

 5      Q.   As I understand it, you are the person at the

 6 Department of Insurance that is responsible for overseeing

 7 market conduct exams.

 8      A.   Since 1999 I have been a Bureau Chief for the

 9 California Department of Insurance for Claim Examination.

10      Q.   Does that make you responsible for oversight of

11 market exams in that position?

12      A.   No.  I report to a superior.

13      Q.   In the 2007 timeframe, who was the superior that

14 you reported to?

15      A.   Joel Laucher.

16      Q.   If you would, for me, describe your

17 responsibilities as Bureau Chief -- did you say for the

18 Market Conduct Exam bureau?

19      A.   Field Claims Bureau.  It is part of the Market

20 Conduct Division.

21      Q.   What would your responsibilities be as Bureau

22 Chief?

23      A.   Essentially to help facilitate examinations, to

24 call examinations as required by my manager and to help

25 facilitate those through normal communication processes and
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 1 also to track the examinations to completion and then

 2 forward those on for review by upper management.

 3      Q.   What is the processes for deciding whether or not

 4 the Department of Insurance is going to engage in a market

 5 conduct exam?

 6      A.   Typically there is a routine process that we use

 7 each year in which the management of the division meets with

 8 the bureau chiefs from the two respective bureaus within the

 9 division, and we go through a list of insurance company

10 names and make decisions as to prospective companies to

11 examine.

12           There are also circumstances where we could be --

13 the Department could be receiving complaints or an increased

14 number of complaints.  There could be financial changes in

15 the marketplace that are affecting a sector of the market.

16 Say, for instance, like the Workers' Compensation, where we

17 started looking at Workers' Compensation insureds.  Those

18 kind of situations are typically targeted examination

19 situations.

20           We may also respond as a result of complaints that

21 come in in great measure from consumers or other interested

22 parties such as providers complaining to the Department, and

23 that would cause us to want to look at the marketplace and

24 see if there are issues, or it could be directed

25 specifically at a particular insurer.  So those are some of
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 1 the reasons that exams are called.

 2      Q.   Are you able to make the decision yourself about

 3 whether to proceed with the a market conduct exam?

 4      A.   No, sir.

 5      Q.   You need the input of your supervisor,

 6 Mr. Laucher?

 7      A.   He would be the one who would direct me to do it.

 8      Q.   Are there other person's at the Department who get

 9 involved in the decision of whether a market conduct exam

10 should be conducted?

11      A.   My recollection would be vague in that regard, but

12 I would suggest that Mr. Cignarale has had conversations

13 with me directly questioning things about market conduct

14 data that I had at my disposal.

15           So I would have to assume that he did have input

16 on it, but he did not tell me directly, it was from my

17 supervisor, Mr. Laucher.

18      Q.   What was Mr. Laucher's title back in 2007?

19      A.   Mr. Laucher's title was Market Conduct Division

20 Chief.

21      Q.   Is it your testimony that Mr. Laucher reported to

22 Mr. Cignarale?

23      A.   At that point in time, is that the question?

24      Q.   Yes.

25      A.   There was a change, but I don't know exactly when
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 1 from one gentleman to Mr. Cignarale.  It could have been

 2 Woody Girion.  I don't recall which was in place at that

 3 time.

 4      Q.   So for some period of time Mr. Girion was

 5 supervising Mr. Laucher?

 6      A.   That's correct.

 7      Q.   Then that position switched to Mr. Cignarale at

 8 some point in time?

 9      A.   That's correct.

10      Q.   You have been in the position of Bureau Chief

11 since 1999, correct?

12      A.   That's correct.

13      Q.   Roughly how many market conduct exams have you

14 supervised during that period of time?

15      A.   This is a guess --

16      Q.   Let me stop you there, sir.  I don't want you to

17 guess.  I call it an estimate, but if it is just sheer

18 speculation -- you know, I am just looking for a ballpark

19 figure.  I am not going to hold you to it.

20      A.   Probably more than a thousand.

21      Q.   Is it true that there are two types of market

22 conduct exams, routine exams and then targeted exams?

23      A.   No.  We have other designations as well.  There

24 are follow-up examinations and there are data examinations.

25      Q.   Any others?
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 1      A.   Those are the only ones that come to mind at the

 2 moment.  Over the years we have gone through many changes in

 3 that regard.

 4      Q.   I believe your attorney, Mr. Strumwasser,

 5 mentioned a manual that was going to be produced today.  Are

 6 these sort -- is this all described in a manual that the

 7 Department maintains?

 8      A.   Is what all described?

 9      Q.   Different types of market conduct exams, for

10 example.

11      A.   It may be.  The manuals aren't referred to that

12 often.  It is something generally not referred to on a

13 regular basis.

14      Q.   When was the last time -- is there more than one

15 manual in your department?

16      A.   When you say department, do you mean the

17 Department of Insurance?

18      Q.   Let me be more clear.  It would be the department

19 for which you are the Bureau Chief.

20      A.   In the Bureau we have one procedure manual.

21      Q.   When was the last time that was updated?

22      A.   Probably last year.  Probably mid year or earlier

23 in the year.

24      Q.   What is a targeted exam, sir?

25      A.   A targeted exam can represent a number of things,
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 1 including a particular line of business which needs to be

 2 evaluated.  It could revolve around particular types of

 3 complaints that are coming in, which could cross several

 4 lines of business.  It could be responsive to complaints if

 5 we are getting a lot of complaints, that's about all I can

 6 think of at the moment.

 7      Q.   The 2007 Market Conduct Exam against PacifiCare,

 8 was that considered to be a targeted exam?

 9      A.   When you say 2007, could you give me a time

10 period, because I want to make sure I am differentiating.

11 We had more than one exam.

12      Q.   It would be for the period June 23rd, '06 through

13 May 31st of '07.

14      A.   I believe that was the targeted exam, yes.

15      Q.   You referenced there was a prior exam for the last

16 two quarters of '05 and the first two quarters of '06.

17      A.   Correct.

18      Q.   That would be a routine exam?

19      A.   Yes.

20      Q.   What is a routine exam?

21      A.   A routine exam is an exam which is called on a

22 regularly routine scheduled basis.

23      Q.   Meaning it is just done at certain periods of

24 time?  In other words, can you be a little more specific

25 about what you mean by that?
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 1      A.   Well, we have an obligation or -- within the

 2 Department we have a directive that we should be examining

 3 companies approximately every five years, give or take.  We

 4 identify companies in that process that I explained earlier.

 5 In that decision-making process there are a number of things

 6 that are evaluated.  We have what is called a market

 7 analysis which is done.  We look at complaints of the

 8 carrier.  So that is part of the evaluation process.  We

 9 look at a number of things which would help us to narrow

10 down a list of examinations to be done.

11      Q.   Are there market analyses that are specific to a

12 company or just an industry?

13      A.   No, to specific companies.  In other words, the

14 initial market analysis helps us to identify a population of

15 companies from which to evaluate.  Then once we make a

16 selection based on that initial criteria, then we'll do a

17 more thorough analysis of a company and its behavior to try

18 to get a better understanding of what it is we want to look

19 at or evaluate.

20      Q.   Would this be done prior to a decision being made

21 to conduct a market conduct exam?

22      A.   It routinely is done as far as our process for

23 selection, but we may obtain information and do further

24 information.  We may have a whistle blower, for instance;

25 that could come to us and say take a look at this and we may
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 1 do further evaluation based on that information that is

 2 provided.

 3      Q.   Were any market analyses performed with respect to

 4 PacifiCare?

 5      A.   I don't recollect at this point.  I would suspect

 6 that we did do market analysis because it is part of our

 7 normal routine, but I don't remember that specifically.

 8      Q.   Does the Department not preserve those kinds of

 9 documents?

10      A.   Absolutely.  They would be kept in our working

11 papers.

12      Q.   So who would be the custodian of record for any

13 market analyses that were done for PacifiCare?

14      A.   I am not sure what you mean by "custodian of

15 record."  They are maintained in the Bureau.  We keep them

16 in a records room or archived.

17      Q.   Prior to 1999 you had been with the Department for

18 ten years; is that correct?

19      A.   I was hired by the Department of Insurance in

20 1989.

21      Q.   When you were first hired by the Department of

22 Insurance in 1989, what were your responsibilities?

23      A.   I began as an Insurance policy officer.

24      Q.   What did an insurance policy officer do?

25      A.   Well, there are many different roles that



4649

 1 insurance policy officers occupy that would include handling

 2 communications from the public, from insurance companies and

 3 other regulators, people within the legislature.  They also

 4 handled complaints and they also handled examination work.

 5      Q.   Was that position part of the CSB, Claims Services

 6 Bureau?

 7      A.   That is one of the bureaus that would have staff

 8 with that designation, but there are several bureaus that

 9 do.

10      Q.   Prior to becoming the Bureau Chief in 1999, did

11 you spend any time in the Claim Services Bureau?

12      A.   No, sir.

13      Q.   What was the Bureau that you were associated with

14 prior to becoming the Bureau Chief of the Market Conduct?

15      A.   Could you give me the time, because I was in more

16 than one bureau before that.

17      Q.   You initially came in as an insurance policy

18 officer, correct?

19      A.   Correct.

20      Q.   Then your position changed at some point?

21      A.   Yes.

22      Q.   When did that change?

23      A.   After nine months with the Department I was

24 promoted to supervisor in the Underwriting Services Bureau.

25      Q.   How long were you supervisor in the Underwriting
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 1 Services Bureau?

 2      A.   I would have to approximate because of changes

 3 that occurred in the Department, but I would say about 1996

 4 there was a change.

 5      Q.   What happened in 1996?

 6      A.   There were layoffs that occurred within the

 7 Department and there were staff that had to take demotions

 8 as a result of that, and I was one of the staff members that

 9 was demoted.

10      Q.   What became your position?

11      A.   I was then an associate insurance compliance

12 officer.

13      Q.   What Bureau was that part of?

14      A.   At that point in time I moved to the Consumer

15 Communications Bureau.

16      Q.   So were you handling consumer complaints?

17      A.   I was handling consumer complaints as well as

18 taking inquiries and assisting with communications on behalf

19 of the Department in the Consumer Services Division.

20      Q.   Skipping around a bit, in 2007 what was the size

21 of the staff that you supervised within the Bureau?

22      A.   I am going to have to be approximate again, but I

23 will say probably on the order of 20 people, 22 people.

24 There have been changes in that regard as well.

25      Q.   Was that bureau responsible for doing market
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 1 conduct exams for all insurance companies licensed in

 2 California?

 3      A.   I want to verify again, just exams in general?

 4 There is more than one bureau that does examination within

 5 the Department.

 6      Q.   Focussing on market conduct exams, is there more

 7 than one bureau that engages in market conduct exams?

 8      A.   Yes.

 9      Q.   Could you list for me the bureaus that are

10 involved in that.

11      A.   The Field Claims Bureau and the Field Rating and

12 Underwriting Bureau.

13      Q.   I am assuming that each of the bureaus get

14 particular types of market conduct exams that they focus on?

15      A.   That's correct.

16      Q.   What are the types of market conduct exams that

17 your bureau focussed on back in 2007?

18      A.   Claim examination practices.

19      Q.   So your staff was responsible for market conduct

20 exams related to claim examinations for all insurance

21 companies licensed in California; is that correct?

22      A.   That's correct.

23      Q.   So given the sort of volume of insurance policies,

24 it is a pretty small staff, correct?

25      A.   I would want to correct just part of that.  As far



4652

 1 as the -- when you say insurance companies, I would rather

 2 just say licensed entities, because there are some entities

 3 that do business that isn't necessarily called insurance

 4 such as warranty and other types of coverage.  But in the

 5 normal realm of our talking about insurance, that would be

 6 accurate.

 7      Q.   So all claims examinations for licensed entities

 8 in 2007 were handled by your department, correct?

 9      A.   I will give you an example.  Like a multiple

10 employer welfare arrangement, we may have jurisdictional

11 authority in that type of situation.

12      Q.   I know it is really hard, sir, because you know

13 where I am going --

14      A.   No, sir, I don't.

15      Q.   Then just give me a chance to finish my question

16 before you answer.

17      A.   I'm sorry.

18      Q.   It's natural.  It happens a lot.  Just so we are

19 clear, back in 2007 your bureau was responsible for claims

20 examination of all licensed entities in California, correct?

21      A.   That's correct, for claims.

22      Q.   How many licensed entities are there in

23 California?

24      A.   I don't know the exact number at this point in

25 time.
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 1      Q.   Roughly speaking?

 2      A.   I would guess a thousand, 1,200.

 3      Q.   So 22 staff members is not a lot of people to

 4 supervise that many licensed entities, correct?

 5      A.   I don't know that I would make that judgment at

 6 this point.  That is certainly something that we evaluate as

 7 far as how many examinations we were able to complete and

 8 what it takes to do that.  That is part of my job and part

 9 of my manager's job is to make those evaluations.

10      Q.   It is fair to say, though, that you have limited

11 resources to conduct those examinations?

12      A.   Yes, I would say that.  In today's budgetary

13 situations, yes.

14      Q.   Have the number of your staff in your bureau gone

15 up or down?

16           MR. STRUMWASSER:  Time?

17           MR. VELKEI:  Since 2007.

18           THE WITNESS:  I believe down.  Not great, but I

19 think down.

20 BY MR. VELKEI:

21      Q.   What is the current number of staff members within

22 your bureau?

23      A.   Twenty-two, 23, including myself.

24      Q.   Back in 2007 -- and I am going to refer to the

25 2007 Market Conduct Exam as the one from June 23rd '06
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 1 through May 31, '07, okay?

 2      A.   Yes.

 3      Q.   How many staff members from your bureau were

 4 involved in some capacity in the 2007 Market Conduct Exam

 5 for PacifiCare?

 6      A.   I am going to have to approximate.  I would say

 7 six.

 8      Q.   So roughly a quarter of your staff was dedicated

 9 to working on the 2007 Market Conduct Exam against

10 PacifiCare?

11           MR. STRUMWASSER:  Objection.  Mischaracterizes his

12 testimony.

13           THE COURT:  Okay.  In what way?

14           MR. STRUMWASSER:  Because he didn't say that the

15 staff was "dedicated."  That gives the impression that a

16 quarter of the staff FTE's are hour's worth.

17           THE COURT:  Do you want to ask him further

18 questions to clarify.

19           MR. VELKEI:  Sure, Your Honor.

20 BY MR. VELKEI:

21      Q.   Roughly a quarter of your staff were involved in

22 the 2007 Market Conduct Exam against PacifiCare; is that

23 correct?

24      A.   That's correct.

25      Q.   How many folks were on-site from your department,
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 1 in other words, actually went out to PacifiCare?

 2      A.   How many actually went out?  I believe four staff

 3 members intermittently.

 4      Q.   Just so we are clear, you actually bill the

 5 Company for the time that your folks spend at the

 6 respondent's offices, correct?

 7      A.   Partly, yes.

 8      Q.   So you bill for time on-site, correct?

 9      A.   Yes.

10      Q.   Are there other things that are billed to the

11 Respondent or to the Company involving your staff?

12      A.   Yes.

13      Q.   What would those be?

14      A.   The time associated with the conduct of the exam,

15 which could include preparing for the examination of the

16 company, the writing of reports.  Any time that they are

17 working on the examination, the examination process.  They

18 also bill for their expenses related to travel.

19      Q.   Now, what is the hourly rate -- do you charge for

20 staff members on an hourly basis?

21      A.   That's correct.

22      Q.   Does that hourly rate vary depending on the

23 experience of the staff member?

24      A.   No, sir.  There is a flat rate.

25      Q.   What is that rate, sir?
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 1      A.   I don't know. It changes.

 2      Q.   Roughly in 2007, approximately?

 3      A.   Probably around $100.  It could be plus or minus

 4 that.

 5      Q.   How much money did you bill PacifiCare for your

 6 staff members in connection with the 2007 Market Conduct

 7 Exam?

 8      A.   I don't have that information.

 9      Q.   Any estimate of how much money?

10      A.   I haven't looked at it.  I don't know.

11      Q.   Hundreds of thousands of dollars?

12      A.   I don't know.

13           MR. STRUMWASSER:  He has already testified he

14 wouldn't know.

15 BY MR. VELKEI:

16      Q.   Who would know that information?

17      A.   Our accounting area would know.

18      Q.   Anybody within in staff?

19      A.   Not that I am aware of.  They may have access to

20 it, but I am not aware of it.  It is not something that we

21 typically look at or evaluate.

22      Q.   Presumably the staff members need to keep logs of

23 the time they spend on a particular project?

24      A.   That's correct.

25      Q.   That is the only way they can know to bill the
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 1 Company, correct?

 2      A.   They don't bill the Company.

 3      Q.   The Department bills the Company?

 4      A.   That's correct.

 5      Q.   The only way the Department is going to know how

 6 much to bill a company is based on time records that may be

 7 submitted by staff?

 8      A.   That is correct.

 9      Q.   So your staff members are instructed to keep time

10 records of their time spent of the 2007 MCE for PacifiCare?

11      A.   That's part of what they keep record of, yes.

12      Q.   Have those records been retained by the

13 Department?

14      A.   Yes.

15      Q.   Where would they be retained?

16      A.   I guess by the administration.  They would keep

17 those records in our accounting area.

18      Q.   With regard to the time associated with the

19 conduct of an exam, if for example -- does Ms. Vandepas work

20 for you?

21      A.   No, sir.  She works for a supervisor who works for

22 me.

23      Q.   She works within your department?

24      A.   That's correct.

25      Q.   So I have seen Ms. Vandepas attend several of
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 1 these sessions here in connection with this proceeding.

 2 Would Ms. Vandepas bill PacifiCare for that time?

 3           MR. STRUMWASSER:  Objection; irrelevant.

 4           THE COURT:  You mean here?

 5           MR. MR. VELKEI:  Yes.

 6           THE COURT:  I will allow it, but I am --

 7           MR. VELKEI:  It is going to the cost associated

 8 with this whole process.

 9           THE COURT:  I will allow it.

10           THE WITNESS:  Could you repeat the question.

11 BY MR. VELKEI:

12      Q.   Ms. Vandepas has attended several of these hearing

13 sessions.  Is Ms. Vandepas allowed to bill her time to

14 PacifiCare for attending these sessions?

15      A.   For attending these sessions?

16      Q.   Yes.

17      A.   No, sir.

18      Q.   What is the Health Enforcement Bureau?

19      A.   I believe it is a bureau within the Legal

20 Division.

21      Q.   Presumably it has investigative powers?

22      A.   That I don't know.

23      Q.   The Health Enforcement Bureau was involved in

24 connection with the 2007 Market Conduct Exam, correct?

25           MR. STRUMWASSER:  Objection.  The Legal Division
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 1 involvement in the exam is confidential.

 2           THE COURT:  What was the question?

 3           MR. VELKEI:  I can rephrase.

 4 BY MR. VELKEI:

 5      Q.   How many members are in the Health Enforcement

 6 Bureau?

 7      A.   I don't know.

 8      Q.   You had communications pre-filing of any

 9 accusation with members of the Health Enforcement Bureau

10 related to PacifiCare, correct?

11      A.   No.

12           MR. STRUMWASSER:  Objection.  This is all

13 attorney/client communication.  He has already testified

14 that the Health Enforcement Bureau is a bureau within the

15 Legal Division.

16           MR. VELKEI:  There are communications that have

17 been produced from the Health Enforcement Bureau and

18 specifically Ms. Rosen.  There was an investigation that was

19 basically led by that Bureau in connection with deciding

20 whether to go forward with the Market Conduct exam and what

21 were the issues in the market Conduct Exam.  We have

22 documentation that has been produced by the Department.  I

23 don't know how or what basis it would be privileged.

24           THE COURT:  We are back to the same issue as to

25 whether or not a regulatory action can become
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 1 attorney/client privilege when an attorney is involved.

 2           MR. STRUMWASSER:  Well, you have a regulator here

 3 who conducts and calls the market conduct exam.  You have

 4 testimony already from him that the authority to call a

 5 market conduct exam is in Mr. Cignarale and Mr. Laucher.

 6 And what you now have is a suggestion that they in the

 7 course of deciding whether to do so consulted with the

 8 lawyers.  That doesn't make the consultation regulatory.

 9 That is standard legal services to regulators.

10           MR. VELKEI:  Here is what I propose, Your Honor:

11 Why don't we get into the specific documents produced by the

12 Department.  We'll get there.  We'll just table this issue

13 for the moment.

14           THE COURT:  That's fine.

15 BY MR. VELKEI:

16      Q.   Is Ms. Rosen the head of the Health Enforcement

17 Bureau?

18      A.   I know that she is a member.  I don't know that

19 she is the head of it.

20      Q.   Do you have any idea who the head of that bureau

21 is?

22      A.   No, sir.

23      Q.   I am assuming that as Bureau Chief since 1999 you

24 are familiar with the policies and procedures of the

25 Department.
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 1      A.   Generally, yes.

 2      Q.   Is there a document retention policy that the

 3 Department of insurance has?

 4      A.   Yes.

 5      Q.   Does your particular Bureau have a document

 6 retention policy?

 7      A.   Yes.

 8      Q.   Is it a written policy?

 9      A.   I believe there is a form.  I don't know if there

10 is a policy, per say, but there is a form and certain things

11 we are required to do in terms of document retention.

12      Q.   When you say "form," what do you mean by that?

13      A.   There is a state form that we fill out regarding

14 archiving of records so that records are retained for a

15 period of time established.

16      Q.   Are there certain categories of documents that

17 must be retained by your Bureau?

18      A.   I don't know that by heart, what is or is not to

19 be retained forever.  I just don't have a memory good enough

20 to remember all of that.

21      Q.   When was the last time you had training on what

22 types of documents need to be maintained by your bureau?

23      A.   I don't know that we have ever had training per

24 say.  We work with our Business Management Bureau in regards

25 to the retention of documents.
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 1      Q.   Generally meaning, can you identify some

 2 categories of documents that the Department must maintain?

 3      A.   Generally speaking I'm sure that there are

 4 documents that we retain.  I know that we retain our working

 5 papers for a period of time so that we can refer back to

 6 them if necessary in my bureau.

 7      Q.   Other than the working papers, what other

 8 categories of information are you required to maintain

 9 within the bureau?

10      A.   Well, there isn't anything that comes to mind at

11 this point.

12      Q.   What do you consider to be working papers?

13      A.   Documents that have a relationship to the

14 examination work that we conduct.

15      Q.   You mentioned that they are maintain for a period

16 of time.

17      A.   Yes.

18      Q.   What is that period of time?

19      A.   I believe right now it is five years.

20      Q.   What was it back in 2007, if you know?

21      A.   I believe five years at that point.  It has been

22 as long as I can remember.

23      Q.   What checks and balances have you put in place in

24 your bureau to make sure that your staff members are

25 maintaining and preserving all the documents that they are
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 1 required to preserve?

 2      A.   Well, the supervisors are the ones who directly

 3 supervise and inform the staff about the maintenance of

 4 records.  Then once those records have become part of a

 5 completed examination process, we then give them to an

 6 assigned technical support staff member for safekeeping

 7 until they are shipped to the state archive.

 8      Q.   So you don't have any responsibility in making

 9 sure that your staff members maintain all the documents that

10 they are required to?

11      A.   Well, on a direct level, I suppose through our

12 discussions with staff it would come up from time to time in

13 staff meetings.  We may discuss the maintenance of their

14 records, what is to be kept and what is to be sent back to

15 the company, that type of thing.

16      Q.   When was the last time you recall having a

17 discussion with your staff members about maintaining

18 documents?

19      A.   I don't recall, sir.

20      Q.   At the time of the 2007 Market Conduct Exam, was

21 there any written notification to staff members involved in

22 that exam that all records should be maintained?

23      A.   I don't think that was ever expressed from me.  I

24 don't know as to who else in a management capacity may have

25 stated that.
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 1      Q.   Just so we are clear, do you take the position

 2 that all records obtained in connection with an

 3 investigation be maintained or just some of those records?

 4      A.   Well, until the exam is completed, we would

 5 maintain all the records up until that point.  Then there

 6 would be a decision made by management whether any further

 7 action is warranted and then there would be decision made

 8 about the use of those records, whether they are to be

 9 maintained for further action or to be archived.

10      Q.   At the conclusion of the 2007 Market Conduct Exam,

11 were there discussions within management about maintaining

12 all records related to that investigation and examination?

13      A.   I don't recall any such discussion.

14      Q.   So as far as you are concerned, you are not

15 aware -- so there was never any instruction then as far as

16 you are aware to staff members involved in the 2007 Market

17 Conduct Exam to preserve all records related to PacifiCare?

18      A.   I don't recall a direct instruction to do that.

19      Q.   What about records that are obtained from third

20 parties related to the 2007 Market Conduct Exam?

21      A.   What about?  I don't understand the question.

22      Q.   Fair point, sir.  I am assuming in connection with

23 the investigation of PacifiCare that the Department took

24 documents from third parties.

25      A.   That could be part of the documents that we
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 1 received from the Company.

 2      Q.   But from third parties directly -- have you ever

 3 heard of the California Medical Association?

 4      A.   Yes.

 5      Q.   Now, the California Medical Association was

 6 cooperating with the Department even before they filed the

 7 complaint, isn't that true?

 8      A.   At some point I learned there was a complaint

 9 either before or early on in the examination, but I don't

10 know that  -- if you could state the question again, because

11 I want to make sure that I understand what you are asking.

12      Q.   Documentation was received from the California

13 Medical Association related to PacifiCare even before CMA

14 filed the Complaint with the Department, isn't that true?

15      A.   I don't know that.

16      Q.   To the extent that documentation was received by

17 the Department, would that be maintained with the records

18 related to the examination?

19           MR. STRUMWASSER:  Received by whom in the

20 Department?

21           MR. VELKEI:  Generally speaking, we are talking

22 about.

23           MR. STRUMWASSER:  There are different bureaus.

24           THE COURT:  The ones that he is responsible for?

25           MR. VELKEI:  Absolutely, Your Honor.
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 1           THE WITNESS:  I don't recall seeing that document.

 2 BY MR. VELKEI:

 3      Q.   Now, in the 2007 Market Conduct Exam there was use

 4 of and electronic database; is that correct, Mr. Dixon?

 5      A.   Use of a electronic database.  Could you be a bit

 6 more specific?

 7      Q.   The actual report -- you were involved in

 8 preparing the report, correct?

 9      A.   Correct.

10      Q.   The report references an electronic database,

11 doesn't it?

12           MR. STRUMWASSER:  That misstates the record.

13           MR. VELKEI:  He can answer yes or no.  If he

14 thinks it is not true, he can say so.  I am not sure what

15 record it is misstating.

16           THE COURT:  I will allow it.

17           THE WITNESS:  We analyze data electronically.

18 BY MR. VELKEI:

19      Q.   Presumably that was stored somewhere, correct?

20      A.   Well, the data was provided -- are you talking

21 about the data provided by PacifiCare to the Department?

22      Q.   There was an electronic analysis that was done by

23 somebody in your bureau, correct?

24      A.   Yes.

25      Q.   And presumably they had some database or set of
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 1 files that maintained that analysis, correct?

 2      A.   Maybe it is just the terminology that I am not

 3 understanding.  We received the data.  We evaluated the

 4 data, and then forwarded on analysis for evaluation.

 5      Q.   But there were actual computer files that were

 6 utilized by somebody within your Bureau, correct?

 7      A.   Right.  There were computer files that were

 8 created as a result of that data, correct.

 9      Q.   What has happened to those computer files?

10      A.   I suppose they are still kept by the Department,

11 by the Bureau.

12      Q.   You are just guessing at this point?

13      A.   Well, I haven't seen them specifically and I

14 didn't have them in my possession.  If they are in the

15 Bureau, they should be maintained in our records.

16      Q.   Did you ever instruct the persons within your

17 Bureau to make sure and save those computer files?

18      A.   I don't have a recollection of ever having done

19 that, but that would have been part of our process and

20 procedure.

21      Q.   Are you aware that, in fact, some of those

22 computer files are missing?

23      A.   No, sir, I am not.

24           MR. STRUMWASSER:  Objection.  Go ahead.

25
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 1 BY MR. VELKEI:

 2      Q.   Who was responsible for maintaining those computer

 3 files within your Bureau?

 4      A.   I believe it would be my records custodian in my

 5 Bureau, Ms. Diosa Pazos.  She is one of my administrative

 6 assistants.

 7      Q.   Who is Derek Washington?

 8      A.   He is a senior insurance compliance officer.

 9      Q.   Is Mr. Washington within your Bureau?

10      A.   Yes, sir.

11      Q.   He was responsible for analyzing the data that was

12 provided by PacifiCare, correct?

13      A.   That's correct.

14      Q.   Does Mr. Washington have a background in computer

15 science?

16      A.   I don't know his background off the top of my

17 head, sir.

18      Q.   What qualifications did he have to be analyzing

19 the computer data that was provided by PacifiCare?

20      A.   Well, he has had training in the use of the ACL,

21 at least two, maybe, three or four times.  I don't know the

22 exact number, over the years.  He has extensive knowledge of

23 the market conduct process of evaluation and of the subject

24 matter that we evaluate as an examiner.

25      Q.   The computer files were run through the ACL
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 1      A.   ACL.  And he may have used the Excel program as

 2 well.  That is another spreadsheet evaluation tool that we

 3 have.

 4      Q.   What is ACL?

 5      A.   I don't know what ACL stands for, but it is a

 6 program that is able to do analysis or assist the officer

 7 with analysis of data from mainframe computer data.

 8      Q.   It would certainly be important for the person

 9 utilizing that data to be trained in ACL?

10      A.   Absolutely.  They should know it, yes.

11      Q.   When was the last time Mr. Washington was trained

12 on ACL?

13      A.   I would not have that in memory.  I don't know.  I

14 recall him doing that.

15      Q.   How do you recall?

16      A.   Several years ago, I was in the training with him.

17      Q.   So you and your staff members had training several

18 years ago, is that your testimony?

19      A.   Yes, a number of staff members.

20      Q.   How long ago was that?

21      A.   I don't have an exact idea, probably five years

22 ago, four years ago.

23      Q.   Any training since by you?

24      A.   By me, no.

25      Q.   Now, I am assuming, Mr. Dixon, that you are
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 1 familiar with the Insurance Code.

 2      A.   Yes.

 3      Q.   Certainly those provisions that impact your

 4 particular Bureau.

 5      A.   Yes, sir.

 6      Q.   Fair to say you are effectively charged with

 7 enforcing many of these statutes in this Code?

 8      A.   I would probably have to disagree with that

 9 because we look at our Legal Division as the enforcing arm

10 of the Department.  We are charged with the responsibility

11 of identifying alleged noncompliance and then forwarding

12 what we believe to be violations of law.  And we leave

13 enforcement to our legal staff.

14      Q.   So assessing whether there has been noncompliance

15 requires a familiarity with the provisions of the Insurance

16 Code, correct?

17      A.   Yes.

18      Q.   You consider yourself to be familiar with those

19 provisions?

20      A.   I am.

21      Q.   Is there any kind of training that you go on a

22 regular basis to keep abreast of developments or changes in

23 the Insurance Code?

24      A.   We have in-house training, staff meetings pretty

25 regularly.  I would say at least four times a year, we have
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 1 in-house training activities.

 2      Q.   Now, it is also important for you to be familiar

 3 with the NAIC guidelines, correct?

 4           MR. STRUMWASSER:  Objection; vague.

 5           THE COURT:  Overruled.

 6           THE WITNESS:  I am not sure what is meant by

 7 "guidelines."

 8 BY MR. VELKEI:

 9      Q.   Well, there are certain handbooks that are

10 published by the NAIC, correct?

11      A.   Yes.

12      Q.   There is one called the Market Regulation

13 Handbook?

14      A.   I have not seen that before.  I am not familiar

15 with that.

16      Q.   California law requires the Department of

17 Insurance to observe the guidelines set forth in these claim

18 forms, isn't that true?

19           THE COURT:  Objection.  Misstates the law.

20           THE WITNESS:  What law is it that you are

21 referring to, sir?

22 BY MR. VELKEI:

23      Q.   Are you familiar with Insurance Code Section 733?

24           MR. STRUMWASSER:  Do you want to show him the

25 document?
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 1           MR. VELKEI:  Would you just --

 2           THE COURT:  All right.  Stop it.  We are taking a

 3 break.  Ten minutes.  Get it together.

 4           (Recess.)

 5 BY MR. VELKEI:

 6      Q.   I want to present to you something called Market

 7 Regulation Handbook 2007, published by the National

 8 Association of Insurance Commissioners, Volumes I and II.  I

 9 only have one copy.  I would like to show it to you and ask

10 you whether you have ever seen it before?

11      A.   I have seen this in electronic form.

12      Q.   Would you say that you are familiar with the terms

13 of the Market Regulation Handbook published by the NAIC?

14      A.   The terms?  By and large I am familiar with it.

15      Q.   Prior to today, when was the last time you looked

16 at the Market Conduct Handbook?

17      A.   I don't recall.  It has been a very long time.

18 Probably a year, maybe longer.

19      Q.   Is it fair to say that you don't have a copy of

20 this handbook in your office?

21      A.   I don't have a hard copy of it in my office.

22      Q.   How about any of the staff members, do you provide

23 copies of these handbooks, do you provide copies to the

24 examiners who go on-site?

25      A.   No, sir.
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 1      Q.   I am assuming that you don't provide training in

 2 connection with the rules laid out in the regulation

 3 handbook?

 4      A.   That's correct.

 5      Q.   The NAIC is the National Association of Insurance

 6 Commissioners, correct?

 7      A.   That's correct.

 8      Q.   Its membership is comprised of insurance

 9 regulators in the 50 states, District of Columbia and the

10 territories, correct?

11      A.   I am not sure how many regulators participate, but

12 it is my understanding that it is a group of insurance

13 regulators that meet on a regular basis.

14      Q.   Exclusively insurance regulators?

15      A.   Basically that is correct.

16      Q.   No insurance companies or members?

17      A.   Not that I'm aware of, no.

18      Q.   So you are not a member of this organization?

19           MR. STRUMWASSER:  Personally?

20           MR. VELKEI:  Yes.

21           THE WITNESS:  No.

22 BY MR. VELKEI:

23      Q.   No level of involvement whatsoever?

24      A.   Could you define "involvement" for me, please.

25      Q.   Have you attended any NAIC meetings in the last
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 1 five years?

 2      A.   No.

 3      Q.   Have you attended any kind of training session

 4 sponsored by the NAIC?

 5      A.   Not in my recollection.

 6      Q.   Now, the NAIC published these handbooks to guide

 7 regulators in the process of market conduct exams, correct?

 8           MR. STRUMWASSER:  No foundation.

 9           MR. VELKEI:  He says he knows of it.  He has seen

10 it.  It is on the database.

11           THE COURT:  If you know.

12           THE WITNESS:  Could you repeat the question for

13 me, please.

14 BY MR. VELKEI:

15      Q.   The National Association of Insurance

16 Commissioners has developed this handbook that we have been

17 talking about to guide market conduct exams of insurance

18 companies, correct?

19      A.   That isn't my understanding.

20      Q.   What is your understanding?

21      A.   These are suggested methods of conducting

22 examination.

23      Q.   Suggested methods prepared by the Association of

24 Insurance Regulators, correct?

25      A.   That's correct.
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 1      Q.   For the purpose of assisting in the conduct of

 2 market conduct exams?

 3      A.   I have never looked at it in that manner, sir.

 4      Q.   Now, at the break I asked you whether, in fact,

 5 California law requires the Department to observe the

 6 guidelines set forth in these handbooks.  Do you recall that

 7 question?

 8      A.   I don't recall the question, but I understand the

 9 question.

10      Q.   It is, in fact, the case that California law

11 requires the Department of Insurance to observe the

12 guidelines set forth in these handbooks?

13      A.   In these handbooks?

14      Q.   Yes.

15      A.   No.

16      Q.   Have you looked at Insurance Code Section 733?

17      A.   Yes, I am familiar with it.

18      Q.   When was the last time you looked at it, sir?

19      A.   Within the last 12 months, but I don't know the

20 exact date.

21      Q.   I am going to provide you a copy of it.  I don't

22 think we need to mark these for the record.

23           THE COURT:  I can take official notice of all

24 laws, rules and regulations pertaining to this matter.

25
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 1 BY MR. VELKEI:

 2      Q.   Take your time and look it over, sir.

 3      A.   Okay.

 4      Q.   You recognize insurance Code Provision 733?

 5      A.   Yes.

 6      Q.   In fact, this governs the conduct of market

 7 conduct examiners, correct?

 8      A.   That's one type of examination that it guides.

 9      Q.   733 deals with the powers and duties of a

10 commissioner in the context of a market conduct exam,

11 correct?

12      A.   I don't see that it specifically says market

13 conduct exam here.  What I understand it has to do with is

14 examination.

15      Q.   Is a market conduct exam an examination by the

16 Commissioner of the Department of Insurance?

17      A.   Yes.

18      Q.   In fact, this statute does deal with market

19 conduct exams.

20      A.   That is one type of examination that this deals

21 with, correct.

22      Q.   If you turn to F, if you look at F, that statute

23 does, in fact, require that the Department of Insurance and

24 the Commissioner shall observe those guidelines and

25 procedures set forth in the handbook, correct?
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 1           MR. STRUMWASSER:  Objection; vague.  The handbook,

 2 that is not what it says.

 3           THE COURT:  "Handbook adopted by the National

 4 Association of Insurance Commissioners".

 5           MR. STRUMWASSER:  It is the omission of the word

 6 "Examiner's", Your Honor.

 7           THE COURT:  All right.

 8           THE WITNESS:  The question again, please.

 9           MR. VELKEI:  Would you read it back.

10           (Question Read.)

11           THE WITNESS:  I understand that these are

12 guidelines and procedures set forth in the Examiner's

13 Handbook.

14      Q.   That the Insurance Commissioner is required to

15 observe, correct?

16      A.   In the examinations?

17      Q.   Yes.

18      A.   Or are you speaking of market conduct

19 examinations?

20      Q.   I am speaking of examinations generally, sir.

21      A.   Yes.

22      Q.   Do you think they are talking about some handbook

23 that is different than the handbook that you have been

24 looking at?

25      A.   Yes.
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 1      Q.   What handbook is that?

 2      A.   That would be for financial examination.

 3      Q.   Where does it specify in this statute that it is

 4 strictly related to financial examinations?

 5           MR. STRUMWASSER:  Argumentative.

 6           THE COURT:  Overruled.

 7           THE WITNESS:  It doesn't specify it.

 8 BY MR. VELKEI:

 9      Q.   Is there any other part of the Insurance Code that

10 makes clear that the restrictions are subject only to this

11 financial exam?

12      A.   Not that I am aware of, no.

13      Q.   We both agree that this statute generally governs

14 all examinations by the insurance commissioner not just

15 financial exams, correct?

16      A.   No.  I don't agree with that.

17      Q.   Is it your testimony that 733 only relates to

18 financial exams?

19      A.   That's correct.

20      Q.   Where in the statute do you obtain that

21 understanding?

22      A.   I don't obtain in from the statute, sir.

23      Q.   There is nothing in the statute that limits

24 examinations by the Commissioner to discussion of financial

25 exams, correct?
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 1      A.   Say that again.

 2      Q.   There is nothing in this statute that limits this

 3 statute to financial examination, correct?

 4      A.   I don't see that in this statute, correct.

 5      Q.   Is there any other statute in the Insurance Code

 6 which limits the application of 733 to strictly financial

 7 exams?

 8      A.   I don't know the insurance codes well enough to

 9 say yes or no to that question.  I don't know.

10      Q.   You are not aware of any other rules or

11 regulations that restrict application of 733 to financial

12 exams, correct?

13      A.   I am not aware of any.

14      Q.   I would like to, if we could, go through some of

15 the guidelines that are set forth in this market regulation

16 handbook and see if you agree with those guidelines.

17           MR. STRUMWASSER:  Can I have a general objection

18 to the relevance of this?  Our position is the that the

19 Market Conduct Handbook doesn't apply.

20           THE COURT:  So noted.

21 BY MR. VELKEI:

22      Q.   I have taken a page from the handbook.  I want you

23 to take a look at it, sir.  I would like to direct your

24 attention to the first point in the overview.  It says,

25 "Remediation of harm impacting consumers and preventing
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 1 future harm to consumers are primary goals".

 2      A.   Yes.

 3      Q.   Do you agree with that statement?

 4      A.   Well, I don't know what they are primary goals of,

 5 so I don't know that I can agree with it because there can

 6 be a lot of things that should occur.

 7      Q.   The objective here is to understand whether you

 8 agree or disagree.  The handbook is directed to market

 9 conduct exams and examination by the Commissioner.  And the

10 statement is "Remediation of harm to consumers and

11 preventing harm to consumers are primary goals of the

12 Insurance Commissioner."  Do you agree with that statement

13 or not?

14      A.   I believe that is one of many goals of the

15 Commissioner that would fit certainly within that framework.

16      Q.   So you don't consider that to be the primary goal?

17      A.   I would have to sit down and give a great deal of

18 thought to what the goals should be before I advise the

19 Commissioner what that should be.

20      Q.   This is a different setting.  I am asking you to

21 advise me as you sit here today whether or not you think the

22 primary goal of the Department and the conduct of these

23 types of exams is to focus on harm to consumers and

24 preventing it in the future.

25           MR. STRUMWASSER:  Your Honor, he has testified



4681

 1 that he does not have an opinion on that.

 2           THE COURT:  Sustained.

 3 BY MR. VELKEI:

 4      Q.   I would also like you to look at the next piece of

 5 this in that same bullet point, "developing specific

 6 information to show specific impact  and assist the

 7 administrative resolution."

 8           I take from that language that it is important to

 9 develop specific information on the impact from certain

10 behavior.  Would you agree?

11      A.   Not always.  It depends upon the issue.

12      Q.   Do you agree that in the conduct of any market

13 conduct exam that regulators should focus on the impact to

14 consumers of particular behavior?

15      A.   Again, the focus of the examination is to evaluate

16 behavior and determine the extent of that behavior as much

17 as possible and to report that.

18      Q.   "Extent" meaning the impact from the behavior?

19      A.   How much of it, to the degree that we can

20 determine how often it occurs, if we can identify that.

21      Q.   Presumably you are also focussed on what the harm

22 is as a result of that behavior, correct?

23      A.   I would say harm is part of the analysis.  I don't

24 know that there is a lot of emphasis on that other than just

25 trying to identify what it is.  Those are evaluations that
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 1 are often made later.

 2      Q.   So in your opinion the impact or the harm is not

 3 something that you are focussed on.  It may be other persons

 4 within the Department that would have that goal?

 5      A.   It is an element of the evaluation.  But I want to

 6 be careful to say that it is just part of the focus.  There

 7 are many things that are being evaluated when we are

 8 deducing noncompliance.

 9      Q.   It states in the fourth bullet point, "When

10 possible regulatory responses should be cost effective for

11 both the regulatory agency and the regulated entity."  Do

12 you agree with that statement?

13      A.   Regulatory responses?

14      Q.   The statement that is highlighted, "When possible,

15 regulatory responses should be cost effective for both the

16 regulatory agency and the regulated entity."

17           MR. STRUMWASSER:  For the record, that is the

18 fifth bullet point.

19 BY MR. VELKEI:

20      Q.   Do you agree with that statement?

21      A.   I would say that is something that should be

22 evaluated.  Whether or not ultimately a decision would be

23 made on that basis I think would depend upon the

24 circumstances that exist.  So when I read that it says "when

25 possible," that incorporates an awful lot if I were to make
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 1 such an evaluation.

 2      Q.   Do you agree or disagree with the statement?

 3           MR. STRUMWASSER:  Asked and answered.

 4           THE COURT:  Overruled.

 5           THE WITNESS:  In limited circumstances it

 6 certainly -- I certainly could agree with it.

 7 BY MR. VELKEI:

 8      Q.   Only in limited circumstances?

 9      A.   Yes.

10      Q.   What would those circumstances be?

11      A.   Well, the degree of harm to the people.  Even if

12 it is a very, very small amount, because this could run into

13 hundreds of thousands of millions of dollars, even if it was

14 a small amount of money.

15      Q.   So the degree of harm is important?

16      A.   Well, I don't know that I would state it that way,

17 as degree of harm.  I mean, how many people are affected can

18 have a very big impact.

19      Q.   So we look at the degree of harm and the number of

20 the consumers impacted by the behavior?

21      A.   Those are some of the things, yes.

22      Q.   The next statement, sir, "Consider less intrusive

23 responses if the matter of regulatory concern can be

24 effectively addressed with a less intrusive response".

25           Do you agree or disagree with that statement?
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 1      A.   I am not clear on what is meant "consider less

 2 intrusive responses".  I don't know what that means.

 3      Q.   Do you agree that if there is a less expensive,

 4 less sort of burdensome way to address the issue, that that

 5 should be utilized?

 6           MR. STRUMWASSER:  Vague.  Burdensome to whom?

 7           THE COURT:  All right.  Since that is not one of

 8 the words used, I will sustain the objection.

 9 BY MR. VELKEI:

10      Q.   In assessing what action a regulator should take,

11 you have got to look at the cost to the Department, correct?

12      A.   The cost to the Department?

13      Q.   There is a cost associated with any kind of

14 regulatory action, correct?

15      A.   I am not the one who determines what that is.  I

16 am not the enforcement arm of the Department.  That is

17 undertaken by our Legal Division.  I believe I testified to

18 that earlier.

19      Q.   I am focussed on the decision to engage in a

20 market conduct exam.

21           MR. STRUMWASSER:  I don't understand that to be

22 the topic of this page.

23           MR. VELKEI:  Well, we are now focussed on a

24 different question.

25           THE COURT:  I am going to overrule that.  I
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 1 understand your objection.  I am going to overrule it for

 2 now.

 3 BY MR. VELKEI:

 4      Q.   What are the factors that you think must be

 5 utilized in assessing whether a market conduct exam should

 6 be undertaken?

 7      A.   There are many factors.  It would have do with

 8 complaint activity that we become aware of.  It would have

 9 to do with changes in the marketplace in terms of the lines

10 of business.  If there is a problem where the market is not

11 functioning properly and policy holders may be at risk if

12 companies fail to do what they need to do in order to

13 respond to those market conditions.  There are many reasons

14 why we might call an examination.

15      Q.   If the regulated entity, the licensed entity, is

16 cooperating with the Department, would that make it less

17 necessary to conduct a market conduct exam?

18      A.   I generally expect an insurance company to

19 cooperate, and that has been my experience in most cases.

20      Q.   So whether or not the company cooperates has

21 nothing to do with your decision to go forward with the

22 market conduct exam?

23      A.   Generally the facts that lead us to consider the

24 company for examination are analyzed and the determination

25 is based upon those facts and whether or not to pursue
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 1 examination of the company or not.

 2      Q.   Understood.  I am focussed on a particular factor.

 3           MR. VELKEI:  Could you read the question back to

 4 the witness.

 5           (Question read.)

 6           THE WITNESS:  It would not because primarily my

 7 supervisor is the one who advises us whether or not to

 8 conduct the exam.

 9 BY MR. VELKEI:

10      Q.   So In other words, you are not making the decision

11 to more forward, so you can't answer that question?

12      A.   That's correct.

13      Q.   Do you agree with the statement that "An

14 enforcement proceeding should only be brought when the

15 healthcare company doesn't take corrective action or is

16 belligerent or uncooperative"?  And this statement, by the

17 way, is attributed to Mr. Poizer in an article that was

18 released on the 22nd of February.

19           THE COURT:  Which year?

20           MR. VELKEI:  2010.

21           THE WITNESS:  I wouldn't comment on what

22 Mr. Poizner has to say.  That is not my place.  I am a

23 regulator and I am to remain objective and do my work and

24 submit it to my superiors and let them make the decision.

25
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 1 BY MR. VELKEI:

 2      Q.   In your experience with the Department for over 20

 3 years, is this statement that the Department does not engage

 4 in enforcement proceedings unless the licensed entity

 5 doesn't engage in cooperative or corrective action and is

 6 belligerent, is that generally consistent with your

 7 experience?

 8      A.   My experience is we submit our work product for

 9 evaluation and the determination to make enforcement

10 activities or put them into operation is a decision-making

11 process above me.  It doesn't involve me other than to

12 advise about what it is we found.

13      Q.   Well, you certainly are aware when enforcement

14 actions are filed against an a licensed entity, correct?

15      A.   Yes.  Well, not in all cases, but most of the

16 time.

17      Q.   In your 20 years of experience with the

18 Department, is it typically the case where enforcement

19 proceedings are only filed when the company refuses to

20 engage in corrective action plans or is belligerent or

21 uncooperative?

22      A.   No.

23      Q.   When was the last time you remember the Department

24 actually going to trial in an enforcement proceeding prior

25 to this one?
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 1      A.   Well, the one that comes to memory involved

 2 Farmers Insurance Company --  Farmers Insurance Group.

 3 There aren't any others that occur to me at the moment, but

 4 I believe there may have been.

 5      Q.   Farmers Insurance Group?

 6      A.   Farmers Insurance Group.

 7      Q.   That proceeding actually went to trial?

 8      A.   Well, I believe there was a hearing, but I don't

 9 know -- when you say trial, to me trial is the circumstance

10 that we are in right now.

11      Q.   Exactly.

12      A.   As opposed to -- hearing to me and trial to me are

13 basically the same thing.  If you are having a formal

14 tribunal to discuss a matter that has been brought before

15 the Commissioner, I would consider that all the same thing.

16      Q.   Let me make sure we are on the same wavelength.

17 When I talk about going to trial, I mean actually like this

18 proceeding, where folks are testifying in connection with

19 the action.

20           Is it your recollection that there has been a

21 prior instance where the Department has actually gone to

22 trial over a dispute with a licensed entity?

23      A.   I do not remember, because it was several years

24 ago that the Farmers matter went to hearing.  I don't know

25 what occurred in that.
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 1      Q.   How long ago was that?

 2      A.   I am thinking on the order of four or five years

 3 ago.  It could be longer.  It could be less time.

 4      Q.   What were the issues at stake there, if you know?

 5      A.   I don't recall that, sir.  I know it involved a

 6 number of bureaus though.

 7      Q.   Were there consumers impacted by some action taken

 8 by Farmers Insurance, do you know?

 9      A.   That I don't know.

10      Q.   I would like to go through some additional sort of

11 practical tips that are provided in this handbook.  I just

12 want to find out if you agree or disagree.

13           MR. STRUMWASSER:  We are at something of a

14 disadvantage here showing him individual pages because

15 nobody has got the context.

16           THE COURT:  He has the book there.  Did you want

17 him to look at it?

18           MR. STRUMWASSER:  He has specific pages that are

19 marked.  I can see a tab.  Maybe the thing to do is when Mr.

20 Velkei is about to start a new chapter, he can just take a

21 look at the book.

22           MR. VELKEI:  You also will have an opportunity to

23 direct him if there are any issues that need to be

24 clarified.

25           MR. STRUMWASSER:  I want to be sure that when he
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 1 is looking at something that he has the full context in

 2 which it appears.

 3           MR. VELKEI:  I have no problem with that, Your

 4 Honor.

 5           MR. STRUMWASSER:  So perhaps I can take a moment

 6 to look at and give the witness the book long enough to look

 7 at chapter two.

 8           MR. VELKEI:  I am happy to show the book to the

 9 witness, if you would like.

10           MR. STRUMWASSER:  That would be great, and I would

11 like to look at it over his shoulder.

12           MR. VELKEI:  If you want to take a break, I am

13 happy to show --

14           THE COURT:  Why don't we take a break.  Show him

15 the things that you are going to ask him about.  Off the

16 record.

17           (Recess.)

18 BY MR. VELKEI:

19      Q.   I am going to put in front of you Exhibit 1, and I

20 want you to tell me if you recognize that document.

21      A.   I am not familiar with this document other than

22 its format.  I am familiar with the format.

23      Q.   Why don't you do me a favor then and turn to the

24 exhibit that accompanies that document.

25      A.   Is it within that same section?
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 1      Q.   Why don't we turn to Bates Number 43507.

 2      A.   Okay.

 3      Q.   Do you recognize the document that is attached to

 4 the OSC, sir?

 5      A.   Yes, I do.

 6      Q.   This is one of the final Market Conduct Reports

 7 that your Bureau was involved in preparing?

 8      A.   It appears to be.

 9      Q.   In referencing 43507, would you let the Court know

10 the particular statute to which the Department has authority

11 to conduct this Market Conduct Exam, what statutes are

12 listed.

13      A.   California Insurance Code Section 730, 733, 736,

14 709.04 and the California Code of Regulations.

15      Q.   So Section 733 does apply?

16      A.   It does.

17      Q.   By your own words?

18      A.   Yes.

19      Q.   If you turn to the next, 43529, which is the

20 second report, there also you make clear that the authority

21 to conduct this Market Conduct Exam derives from Section 733

22 amongst the others, correct?

23      A.   Yes.

24      Q.   Section 733 does, in fact, apply to market conduct

25 exams, correct?
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 1      A.   Yes.

 2      Q.   That same statute says very clearly that the

 3 Department shall observe the guidelines set forth in the

 4 handbook published by the NAIC.

 5           MR. STRUMWASSER:  Examination handbook.

 6           THE WITNESS:  I would like to look at the statute

 7 once again.

 8           That's what it says, yes.

 9 BY MR. VELKEI:

10      Q.   So, in fact, the NAIC guidelines do apply to

11 market conduct examinations?

12           MR. STRUMWASSER:  It is vague or asked and

13 answered.  He is saying that the handbook that is in front

14 of him, he has already testified that they do not.  If he is

15 talking about some other, it is vague.

16           THE COURT:  I am going to overrule the objection.

17 It is the Examiner's Handbook.

18           THE WITNESS:  When I am asked the question market

19 conduct examination, that has a broad context in my mind,

20 sir.  It isn't having to do as my understanding with what we

21 do.

22 BY MR. VELKEI:

23      Q.   Just so we are clear, market conduct exams are

24 governed by Section 733, correct?

25      A.   It is one of the Code sections which -- I would
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 1 have to say partially correct.

 2      Q.   In fact, you cite Section 733 in both the

 3 confidential and public reports?

 4      A.   As one of the authorities, correct.

 5      Q.   And Section 733 requires the Department to comply

 6 with the guidelines set forth in the Examiner's Handbook

 7 adopted by the NAIC?

 8      A.   Would you repeat the question, please.

 9           (Question read.)

10           THE WITNESS:  Correct.

11 BY MR. VELKEI:

12      Q.   Let's go back to those guidelines, if we could,

13 sir.  I kept the book with you to make it easier on you.

14 Could I turn your attention to page 13 of the handbook.

15           Directing your attention to targeted information

16 gathering, just so we are clear, this was -- in fact, the

17 2007 Market Conduct Exam was a targeted exam?

18           MR. STRUMWASSER:  That really is misleading

19 because he is putting together -- the introduction and the

20 text are not mated.  He is putting them together.  That is

21 really misleading.

22           MR. VELKEI:  I don't think misleading is an

23 objection.

24           THE COURT:  I will allow that question.

25
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 1 BY MR. VELKEI:

 2      Q.   Mr. Dixon, the 2007 Market Conduct Exam, was, in

 3 fact, a targeted exam, correct?

 4      A.   I can't comment to the topic of validity --

 5           THE COURT:  Just listen to the question and answer

 6 the question asked.

 7           THE WITNESS:  It was a targeted examination.

 8 BY MR. VELKEI:

 9      Q.   If you look at the third sentence it says, "When

10 requesting data, use standardized data calls if possible."

11      A.   Right.

12      Q.   Do you agree with that statement?

13           MR. STRUMWASSER:  This assumes facts not in

14 evidence.  The error in the prior question and in this one

15 is he is assuming targeted information gathering equals

16 targeted market conduct exam --

17           THE COURT:  You will have an opportunity to

18 cross-examine on this.  The questions are pretty straight

19 forward.  He answered.  You can question later on

20 cross-examination.  He is not asking --

21           MR. STRUMWASSER:  But the question assumes that

22 they conducted a targeted information gathering.

23 BY MR. VELKEI:

24      Q.   I am going to withdraw the question and I am going

25 to say to Mr. Dixon, the guidelines provide that when
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 1 requesting data, the Department should use standardized data

 2 calls if possible, correct?

 3      A.   I would disagree with that.

 4      Q.   The guidelines do provide that?

 5      A.   Oh, yeah, the book says that, yes.

 6      Q.   But you disagree with the guidelines with regard

 7 to standardized data calls?

 8      A.   Yes, I do.

 9      Q.   Just so I am clear, in the 2007 Market Conduct

10 Exam your Bureau did not use standardized data requests, did

11 it?

12      A.   I believe that is correct.  We did not and we

13 generally do not.

14      Q.   If you would turn to page 15 of the handbook.

15 Guidelines also provide that where possible, the Department

16 and Commissioner should be mindful of time constraints faced

17 by the insurance companies, correct?

18      A.   That's correct, that's what I read.

19      Q.   In your opinion, was the Department mindful of the

20 time constraints faced by PacifiCare in the 2006, 2007

21 timeframe?

22      A.   Would you explain to me what "time constraints"

23 means.

24      Q.   In your opinion, sir, I am asking you.

25      A.   I don't know what that means.
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 1      Q.   So you can't answer that question?

 2      A.   Well, with further information, perhaps.

 3      Q.   If you would turn to page 15 of the handbook.

 4      A.   I am on page 15.

 5      Q.   Company self-audits.  Self-audit is something

 6 utilized by the Department; is that correct?

 7      A.   That's correct.

 8      Q.   It is where the licensed entity reports the

 9 magnitude of the issue, correct?

10      A.   I don't understand the word "magnitude."

11      Q.   The licensed entity looks into itself files and

12 determines the extent of the problem and reports that to the

13 Insurance Commissioner, correct?

14      A.   That's correct.

15      Q.   Then as part of that self-audit, the licensed

16 entity would engage in corrective action, correct?

17      A.   That's correct.

18      Q.   Then the Department would monitor those

19 proceedings, correct, compliance with the corrective actions

20 plans?

21      A.   Monitoring, I guess the company would report to

22 the Department.

23      Q.   Something utilized by the Department, concept of

24 the self-audit?

25           MR. STRUMWASSER:  Ambiguous.
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 1           THE COURT:  I believe he said, yes.  Didn't he?

 2           THE WITNESS:  Self-audits are undertaken with

 3 companies, yes.

 4 BY MR. VELKEI:

 5      Q.   Are they fairly common?

 6      A.   Again, I don't know what you mean by "common."  We

 7 see them occasionally.

 8      Q.   How often do they occur on an annual basis?

 9           MR. STRUMWASSER:  I would like to impose an

10 objection on the basis of relevance.  I gather they are

11 arguing that the Department should have done a self-audit

12 instead of a market conduct exam, and we have been through

13 this before.

14           THE COURT:  So what is the relevance?

15           MR. VELKEI:  The whole process that was utilized

16 in connection with the Market Conduct Exam was highly

17 irregular and unusual.   The Company -- where I was going --

18 was in the process of self-auditing, reported the magnitude

19 of the issue,  engaged in a Corrective Action Plan --

20           THE COURT:  How does it relate to this decision

21 that we are making here?  A lot of things happened.  I

22 understand that.  But how is it relevant to this?

23           MR. VELKEI:  The relevance is the Department took

24 an unusual approach which wasn't designed to get to the

25 problem and get it resolved.  That, in fact, there were
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 1 other reasons motivating the Market Conduct Exam.  And that

 2 the Company, in fact, was being responsive, providing the

 3 information, agreeing to corrective action --

 4           THE COURT:  So do you believe this goes to the

 5 fine?

 6           MR. VELKEI:  Sure.  Absolutely, amongst other

 7 things.

 8           MR. STRUMWASSER:  It clearly doesn't go to the

 9 fines.  The fines have to with entirely different things.

10 This is an attempt to go to the providence of the

11 investigation that led to the prosecution.

12           THE COURT:  That isn't relevant.  But your

13 argument is that they were cooperating, right?

14           MR. VELKEI:  Cooperating and taking corrective

15 action.  So what is going to come out through the testimony

16 is the Department had all the information available to it

17 before they started this Market Conduct Exam because we gave

18 it to them.  We set up a Corrective Action Plan, we had done

19 everything we were supposed to do.  That is relevant to

20 penalties, motivation of the Department, lots of different

21 things.

22           THE COURT:  I don't care about the motivation of

23 the Department.

24           MR. VELKEI:  Understood.  Certainly to penalties,

25 Your Honor.
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 1           MR. STRUMWASSER:  Our answer is, when we get to

 2 talking about penalties, they are the liberty to introduce

 3 evidence about how cooperative they were, and we don't

 4 disagree with that.  But that is not a question to be put up

 5 against a flash of how you do a market conduct exam, because

 6 this has nothing to do with that.

 7           THE COURT:  I am willing to let them put on some

 8 materials about how cooperative they were at this time.  But

 9 I agree I don't care how we got here.  That really isn't

10 relevant.  You need to narrow down your discussions here.

11 BY MR. VELKEI:

12      Q.   Just to close the loop here, how often are there

13 self-audits at the Department?

14      A.   It would be difficult for me to make the

15 assessment because of all the exams I have been involved.

16 In the number of exams each year of that is a percentage

17 probably in the neighborhood of 15, 20 percent.  This is

18 purely a guess.  I haven't made a study of it.

19      Q.   Back in early 2007 PacifiCare was in the process

20 of effectively self-auditing some of the issues that were

21 identified by the Department, correct?

22      A.   I wasn't aware of that.

23      Q.   No recollection whatsoever?

24      A.   I have no recollection of that.

25      Q.   Do you think it is important for the Department to



4700

 1 have a good relationship with insurers, its licensed

 2 entities?

 3      A.   When you say "good relationship," I interpret that

 4 to mean have a good level of communication with the Company.

 5      Q.   Yes, sir.

 6      A.   I would say, yes, I think that is important.

 7      Q.   So the Department has an interest in encouraging

 8 an open dialogue with its licensed entities?

 9      A.   I believe so.

10      Q.   And has an interest in ensuring that licensed

11 entities come forward with problems that they are

12 experiencing?

13      A.   Are you talking about in the examination process

14 or outside of that?

15      Q.   It is certainly within the public's interest and

16 the Department's interest to encourage licensed entities to

17 self-disclose, come forward with problems they may be

18 experiencing?

19      A.   I have had it occur occasionally with me, but I

20 assume it is probably at a higher level than I, so I am not

21 exposed to that kind of thing often.

22      Q.   Generally speaking, Mr. Dixon, you have been with

23 the Department for over 20 years, is it your sense that you

24 want to encourage licensed agencies to come forward with

25 problems they have?
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 1      A.   I would say yes, I think that is a reasonable

 2 expectation.

 3      Q.   You want the companies to be proactive?

 4      A.   Yes.

 5      Q.   And to act quickly to correct any problems that

 6 may surface, right?

 7      A.   I think that would be reasonable.

 8      Q.   And there is a certain danger -- or it is less

 9 likely that insurance companies are going to come forward

10 with problems if they think they are going to be punished as

11 a result, wouldn't you agree?

12      A.   I am in inclined to say that that is not the kind

13 of assessment that I would make because my job is to do

14 examination work.  Whether or not a company is punished by

15 the Department is not something within my control.  That is

16 the kind of undertaking by my legal department.  So those

17 kinds of decisions or that kind of analysis isn't done by

18 me.  When we are asked to do an exam, we do it and we

19 report.  Whatever results is something beyond my control.

20      Q.   Understood, sir.  I am not trying to put you in a

21 position of why these decisions were made.  But generally

22 speaking, based on your experience, licensed entities are

23 less likely to come forward with problems if they think they

24 are going to be punished as a result, correct?

25      A.   I see the industry for the most part as being very
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 1 ethical and understanding and accepting the punishments that

 2 go along with the behavior, even when they have brought it

 3 to my attention.  And I have always informed them that it is

 4 not my position to tell them what will result one way or the

 5 other, that they may ensue whether or not they have done

 6 what they are going to do.  As far as what their opinion is

 7 about it, I am not prepared to say what is in their head.

 8 They will do what they are going to do and we'll do what we

 9 have to do.

10      Q.   I am going to focus over the guidelines.  You have

11 had an opportunity to look through those pages, correct?

12      A.   Yes.

13      Q.   The handbook itself discourages a regulator from

14 penalizing an insurance company that is cooperating, doesn't

15 it?

16      A.   Can you direct my attention to what you are

17 talking about?

18      Q.   Page 17.  If you can go to the second full

19 paragraph after the bullet points, if you just focus on the

20 last sentence.   "It would seldom be prudent to penalize a

21 regulated entity that voluntarily communicated about a

22 problem discovered by way of self-audit if the regulated

23 entity also took steps to rectify the problem and provide

24 remediation where necessary."

25           Do you see that language?
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 1      A.   Yes, I see that.

 2      Q.   So, in fact, the guidelines do discourage

 3 penalizing an insurance company that comes forward and has a

 4 plan for remediation?

 5      A.   I see the guidelines as stating that fact.

 6      Q.   Do you disagree with that description?

 7      A.   I would have to.  For this reason:  This would be

 8 in effect creating a standard for companies that essentially

 9 what they could do is predicate unlawful behavior and then

10 do it to the extent they could get away with it until it was

11 discovered and then report it or have an inkling that it

12 might be discovered and report it to the regulator so as to

13 head-off regulation and head-off the penalties.

14           So it would be like a person going through a stop

15 sign and being stopped by the police officer and telling him

16 I will never do that again.  Please don't penalize me.  I

17 promise.  I will do anything I have to to try and correct

18 that problem, but the fact of the matter is that they still

19 ran the stop sign.

20           So when my staff do examination work and they

21 observe a failure to comply with the law, they are going to

22 document it.  They are going to do their job.

23           As respects what is stated here, it does not make

24 sense to me that you would just automatically not pursue

25 action.  There has to be at some point a responsibility --
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 1 to live with the responsibility of not having complied with

 2 the law.

 3           Having said all of that, I think the circumstances

 4 would have to dictate in each and every kind of occasion

 5 where you would utilize this kind of rationale or not.  It

 6 depends on the breadth of it.  It depends upon the damages

 7 that are there.

 8      Q.   Just so we are clear, the guideline does provide

 9 that a regulated entity shouldn't be penalized in this

10 situation, correct?

11           THE COURT:  Let's move on.  I see what it says.

12 BY MR. VELKEI:

13      Q.   Just so we are clear, Mr. Dixon, to your

14 knowledge, does the Department follow this guideline or not?

15      A.   I don't think -- it would be speculation on my

16 part to know if we ever have or not.  I don't know because I

17 am not involved in the enforcement side other than to this

18 extent when called upon.

19      Q.   Are there internal guidelines within the

20 Department that assess when penalties should be leveed and

21 how many?

22      A.   Internal guidelines?

23      Q.   Yes, sir.

24      A.   Not that I'm aware of.

25      Q.   So the manual that we were talking about earlier
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 1 doesn't include any reference to penalties?

 2      A.   Not that I am aware of.

 3      Q.   The manual that we have talked about, what is that

 4 called?

 5      A.   The Field Claims Bureau Procedures Manual.

 6      Q.   Are there other manuals that you utilize in the

 7 course of your day-to-day activities?

 8           MR. STRUMWASSER:  Just so it is clear, I did refer

 9 to two manuals.

10           THE COURT:  He testified to one.

11           THE WITNESS:  You said day-to-day activities?

12 BY MR. VELKEI:

13      Q.   Sure.

14      A.   I don't know that we referred to the manuals day

15 to day.  We do have the market conduct provisions that are

16 available for staff to refer to.

17      Q.   Are there any other manuals that you are aware of

18 that exist within the Department other than the two you have

19 just identified?

20      A.   There aren't any other manuals that I can think

21 of.

22      Q.   I think we may be done with that chapter, but let

23 me check one more thing.  Is page 23 within that chapter

24 two, since you have the book?

25      A.   No, it is chapter three.
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 1      Q.   I just have two other areas.  Why don't we take a

 2 quick break, if counsel wants to look at those particular

 3 pages.

 4           (Recess.)

 5 BY MR. VELKEI:

 6      Q.   You had an opportunity to look at the chapters I

 7 have identified for your counsel?

 8      A.   Yes, sir.

 9      Q.   If I can turn you to page 155 of the Handbook, to

10 the section called Communicating with Company Management.  I

11 think this is an area where we are actually going to agree.

12 The guidelines make clear that the EIC, which is the

13 examiner in charge, should encourage an open line of

14 communication between the examination team and the company

15 personnel, correct?

16      A.   That's correct.

17      Q.   Ms. Vandepas was the EIC on the 2007 Market

18 Conduct Exam?

19      A.   That's correct.

20      Q.   Would that be a fair read that there should be a

21 constant dialogue between the examiners and the company

22 during the midst of the examination?

23           MR. STRUMWASSER:  You are asking him whether it is

24 a fair read of this document?

25           MR. VELKEI:  Sure.
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 1           THE WITNESS:  State the question again, please.

 2 BY MR. VELKEI:

 3      Q.   We agree 245 should be an open line of

 4 communication.  I take from that generally speaking that the

 5 Department should be dialoguing with the Company through the

 6 period of the examination?

 7      A.   My experience in this is that there are different

 8 conventions in place with insurance companies.  Some want to

 9 meet regularly.  Others do not.  Others prefer to do it at

10 certain milestones in the examination process.  So it would

11 really depend largely on the liaison of the Company.  They

12 tend to have a very important role in that decision-making

13 and the EIC generally would go along with that.  If they

14 don't want to be communicating all the time or have them

15 knocking on the door all the time or have them do it on a

16 daily or weekly basis, however it might be, that is

17 typically agreed to during the set-up of the examination.

18      Q.   So if it were not agreed -- so let's say

19 hypothetical company wants the dialogue, examiner says no,

20 that would be a-typical of what you think should be in the

21 exam.

22      A.   That would not be normative in my experience, but

23 I can't discount that as a possibility.

24      Q.   Would there every be an instance in your

25 experience where the Department would and should refuse to
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 1 dialogue with the company in the context of a market conduct

 2 exam?

 3           MR. STRUMWASSER:  I think the phrase "refuse to

 4 dialogue" is vague.  It could mean anything from not seeking

 5 out to hanging up the phone.

 6           THE COURT:  It was his words.  I will allow it.

 7           THE WITNESS:  I don't recall in my experience ever

 8 having had that situation.

 9 BY MR. VELKEI:

10      Q.   You can't think of a reason why the Department

11 would take the position that they are not going to dialogue

12 with the Company in the midst of an exam?

13      A.   I suppose there could be a lot of reasons for that

14 to occur.  A break in communications, is that the question?

15      Q.   The question is is there justification in any

16 circumstance where the Department would say don't dialogue

17 with the company, just go into the examination?

18      A.   I have never told the staff that I recollect not

19 to do that.

20      Q.   The question was not whether you asked the staff

21 not to do that, but can you think of a situation where the

22 Department should engage in that kind of behavior?

23      A.   Should?

24      Q.   Yes.

25      A.   Not off the top of my head, no.
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 1      Q.   Do you think it is important for the Department to

 2 be communicating with the company about the particular

 3 concerns they have that are prompting this market conduct

 4 exam?

 5           MR. STRUMWASSER:  Objection; relevance.

 6           THE COURT:  What's the relevancy?

 7           MR. VELKEI:  Part of the issue here, Your Honor,

 8 is we were taken by surprise by sort of the magnitude of the

 9 alleged violations.  The issue is were we given a meaningful

10 opportunity to respond.  There is no mystery here that the

11 Department intends to use this admission letter here, so to

12 speak, from December 7th, as some evidence of our agreement

13 with the violations.  And part of the issue here, never told

14 what was going on, pressed for time, the Department wasn't

15 communicating with us about the issues.  And you will see in

16 the documentation  --

17           THE COURT:  This is concerning this letter that we

18 talked about?

19           MR. VELKEI:  Yes, Your Honor.

20           THE COURT:  I will allow it for this limited

21 question.

22           THE WITNESS:  I can't remember the question.

23           (Question read.)

24           THE WITNESS:  When you say department, are you

25 speaking of my area and my role  or are you speaking of the
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 1 Department in general?

 2 BY MR. VELKEI:

 3      Q.   Let's talking about you in general.

 4      A.   In our role there are different stages in the

 5 examination process.  And depending upon where you are at,

 6 you may or may not be communicating information like that.

 7      Q.   Do you think it is important at any stage of the

 8 proceeding for the Department to make clear what their

 9 concerns are that are prompting the market conduct

10 examination?

11      A.   What are prompting market conduct examinations?

12      Q.   Yes, sir.

13      A.   Not necessarily, no.

14      Q.   When would it ever be the case that the Department

15 should not tell the company what their concerns are?

16      A.   When we have information about the company

17 covering up or failing to do something which they are trying

18 to hide from the Department.

19      Q.   So short of a company covering up and concealing

20 evidence, is there any situation where your Bureau -- you

21 think it is important for the Bureau not to communicate in a

22 clear fashion what the concerns are with regard to the

23 examination?

24      A.   Depends on the stage of it and if we are talking

25 about a circumstance where we are still planning the
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 1 examination.  I probably would not instruct my staff to give

 2 all the reasons why we are doing the exam because I would

 3 not want to have them interfere with the evidence that we

 4 are about to look at.

 5      Q.   Just out of curiosity, did PacifiCare ever

 6 interfere with the ability of the Department to get

 7 information related to the issues in this case?

 8      A.   I don't have a recollection of that information.

 9      Q.   So you don't recall any instances where PacifiCare

10 didn't cooperate or refused to give any information

11 requested by the Department?

12      A.   Actually, I do recall instances where the Company

13 was not responsive in inquiries that the Department made

14 during the examination process.  I made inquiry about that

15 fact to my staff.

16      Q.   So to be clear, your view is there were issues

17 with regard to responses to specific referrals, correct?

18      A.   That's one of them.

19      Q.   I am assuming that the information you requested

20 and weren't getting you ultimately got from the Company?

21      A.   I don't have a recollection as to whether or not

22 all of the information was ever given or not.  There may

23 have been issues that were still outstanding that were not

24 addressed completely.  That is something that the EIC would

25 have a better understanding.
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 1      Q.   Any situations where PacifiCare refused to give

 2 information requested by the Department in the context of

 3 the Market Conduct Exam?

 4      A.   Well, my interpretation of refused may be not

 5 completely providing all the information requested

 6 immediately.

 7      Q.   Short of that issue, sir, were there any other

 8 instances where you believe the Company refused to provide

 9 information to the regulator in the context of the Market

10 Conduct Exam?

11      A.   I do not recall if the Company ever refused

12 directly providing anything.

13      Q.   Was there any kind of request where you recall

14 that the Company just said we are not going to do it?

15      A.   I never had that response.  I am not aware of that

16 ever being a response.

17      Q.   Was there ever a situation where you requested

18 cooperation by way of a remediation plan from PacifiCare

19 where they refused to do that?

20      A.   My memory isn't good enough to remember, first, if

21 I made a request for remediation, and, secondly, whether or

22 not there was ever compliance with that.  I would have to go

23 back through records to see if there was ever such a

24 request.

25      Q.   As you sit here today, based upon your
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 1 recollection, save for instances where you believe the

 2 Company wasn't entirely responsive on a specific referral,

 3 are there any other instances where you believe the Company

 4 refused to cooperate with the Department in the context of

 5 the Market Conduct Exam?

 6      A.   Other than the interrogatory process?

 7      Q.   That's what I said, sir.

 8      A.   Not that I recall at this juncture.

 9      Q.   Ever find a situation where PacifiCare concealed

10 evidence from the Department in the context of the Market

11 Conduct Exam?

12      A.   I suppose it would be disputable as to whether or

13 not it was being concealed or not when information was being

14 provided upon request.

15      Q.   You are back to the specific referral responses?

16      A.   Correct.

17      Q.   You don't recall whether the Company actually did

18 provide the information that you felt was missing, correct?

19      A.   There are writings that I read that would leave

20 the impression with me that the Company had not been

21 forthcoming.  In other words, we were having to go back

22 again and ask the questions again.

23      Q.   Are we still on these referral responses?

24      A.   Then I don't understand the setting of your

25 question.



4714

 1      Q.   I am just asking are you talking about the

 2 referral responses, sir?

 3      A.   I am not only talking about that, but also in the

 4 context of requests for data information and for other

 5 things involved in the examination both from the set-up of

 6 the examination as well as during the examination process.

 7      Q.   Back to the referrals, my question I thought was

 8 pretty straight forward, you don't recall whether or not the

 9 Company ultimately gave the information which you believed

10 was missing, correct?

11      A.   I don't recall that.

12      Q.   On the data requests, is it your position that the

13 Company refused to provide certain data requested by the

14 Department?

15      A.   I would not use the word "refused."

16      Q.   The data request that were served on PacifiCare

17 were not standardized data requests; is that correct?

18      A.   That's correct.  That's my understanding.

19      Q.   What then is the problem -- why did you bring up

20 this issue with the data request, what was the problem that

21 you think PacifiCare was --

22      A.   My best recollection is that we asked for

23 information and the information either was not provided or

24 the wrong information was provided and we had to go back and

25 forth with the company.
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 1      Q.   Did you ultimately get the information you were

 2 requesting, sir?

 3      A.   I don't recall if we did or not.

 4      Q.   Do you recall what the information was that you

 5 requested that you had difficulty receiving?

 6      A.   No.  It had to do with the claim information of

 7 the Company on some level.  I remember having some

 8 discussion about it.

 9      Q.   Is this the issue regarding claim lines verses the

10 number of claims?

11      A.   My memory is vague.  I don't remember what it was.

12 It had to do with data.  It was part of the data call

13 information.

14      Q.   So beyond a general recollection, you really don't

15 have any information with respect to whether PacifiCare was

16 refusing to provide certain data?

17      A.   The difficulty with this as a regulator, the

18 interpretation of the word "refusing."  If we asked for it

19 and it wasn't provided, it wasn't provided.  Whether or not

20 it was refusing to do required judgment call on my part and

21 I didn't make a judgment that it was refusing, we would

22 certainly go back and continue to ask for the information

23 until it was provided.

24      Q.   Mr. Dixon, the question was whether, in fact, you

25 recall whether that information was ultimately provided to
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 1 you?

 2      A.   I don't know.

 3      Q.   So you don't know one way or the other?

 4      A.   I don't know.

 5      Q.   I saw when you walked in this morning you said

 6 hello to Ms. Monk?

 7      A.   Yes.

 8      Q.   Have you had occasion to meet Ms. Monk in the

 9 past?

10      A.   Yes.

11      Q.   You met her in person?

12      A.   I did.

13      Q.   You understand that Ms. Monk is head of Regulatory

14 Affairs for the Company?

15      A.   No, I did not.

16      Q.   You had no idea that she was involved with

17 Regulatory Affairs with PacifiCare?

18      A.   I knew she was in management, but I did not know

19 what her position was.

20      Q.   Do you consider Ms. Monk to be an honest person?

21      A.   I don't know Ms. Monk well enough to make a

22 character evaluation of her one way or the other.

23      Q.   In your dealings with her, did you ever consider

24 her to be dishonest or not forthcoming?

25      A.   We never had any discussions, so there wasn't
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 1 anything that I could base my trust or honesty on.

 2      Q.   You never had any discussions during the times you

 3 met with her?

 4      A.   I never had any discussions with her regarding

 5 this matter.

 6      Q.   You were involved in meetings with Ms. Monk

 7 related to this matter, correct?

 8      A.   That's correct.

 9      Q.   In those meetings, did you ever have occasion to

10 see her refuse to cooperate or not be anything other than

11 responsive?

12      A.   That's correct.  She has been cooperative as far

13 as I can see.

14      Q.   So back to the open lines of communication.  In

15 this situation, the 2007 Market Conduct Exam, is it your

16 view that the examiner in charge should have been engaged in

17 an open line of communication with PacifiCare?

18      A.   The EIC should have and as far as I knew did have

19 an open line of communication.

20      Q.   So it was important from your perspective that the

21 EIC be communicating with PacifiCare about what the problems

22 or concerns were that the Department had, correct?

23      A.   I don't know what occurred in terms of

24 communication between the EIC and the Company.

25      Q.   I am focussing on what should have happened.  In
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 1 your opinion, should it have been the case where the EIC

 2 made clear to PacifiCare what the concerns were of the

 3 Department?

 4      A.   I can't say that necessarily because of what the

 5 subject matter was of the examination, the conditions under

 6 which we were doing the examination.  So that would require

 7 me to make a judgment.  And this was an examination which

 8 had very high concern as far as the complaints and the

 9 impact on consumer claimants that had insurance with

10 PacifiCare.

11           Frankly, the supervisor, Ms. David, was the one

12 that had ongoing dialogue with the employees.  And at

13 certain points I did communicate with some of them.  But as

14 far as the manner in which they carried out the examination

15 as far as communication with the liaison, that would be more

16 in line with the Supervisor's direction than mine.

17           And my expectation would be that they would follow

18 the normal course of examination.  But there may have been

19 circumstances that the supervisor directed otherwise.  I do

20 not know.

21      Q.   The guidelines make clear that it is important for

22 the department and the licensed entity to be on the same

23 page and that there be no surprises at the exit conference,

24 correct?

25      A.   That's what they say.
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 1      Q.   Do you disagree with that guideline?

 2      A.   It would depend upon the circumstances.

 3      Q.   How about in the context of the PacifiCare 2007

 4 Market Conduct Exam?

 5      A.   In the normal routine examination setting, I would

 6 say that is correct.

 7      Q.   It is a very specific question.  It is directed at

 8 the 2007 Marked Conduct Exam involving PacifiCare.  Do you

 9 think that it was important that the Department and

10 PacifiCare be on the same page and that there be quote,

11 unquote, no surprises leading up to the exit conference?

12      A.   I frankly don't know all the circumstances that

13 were leading up to that exit conference or what was in the

14 thinking or the minds of the examination team during the

15 process.

16      Q.   I am simply asking what is in your mind, sir.  Do

17 you think it is important in the context of the PacifiCare

18 2007 Market Conduct Exam that the Department and PacifiCare

19 be on the same page and that there be no surprises leading

20 up to the exit conference?

21      A.   I personally would like to think that they be on

22 the same page.  However, there could be questions about the

23 process between the time that we inquired and get

24 information and the time that the exit conference occurs,

25 that they may bring to the table the result of discussion
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 1 with counsel regarding any particular subject matter.  This

 2 has occurred before.

 3           So there can be surprises.  You would like to

 4 minimize the surprises and have ongoing dialogue in the

 5 perfect world of examination, but that doesn't always

 6 happen.  And that would be my expectation.

 7      Q.   I am talking about this specific exam of

 8 PacifiCare.  Is it your opinion that the parties should have

 9 been on the same page and that there would be no surprises

10 leading up to the exit conference?

11      A.   That would not be my opinion because I don't know

12 all the factors and what was occurring at the time such that

13 a decision may have been made not to communicate for

14 whatever reason.  I don't know what those reasons would have

15 been if that, in fact, occurred.  I don't know.

16      Q.   Can you think of any reasons why as you sit here

17 today?

18      A.   I wouldn't want to be hypothetical in that regard.

19 I don't know, sir.

20      Q.   Not hypothetical.  Can you think of any reasons

21 why PacifiCare should have gone into that exit conference

22 and be surprised by information that may have been presented

23 to them?

24      A.   I can't think of any reasons.

25      Q.   You actually went on-site to PacifiCare during the
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 1 course of the Market Conduct Exam?

 2      A.   Yes.

 3      Q.   How many times, sir?

 4      A.   Can you qualify for me "during the exam," what

 5 does during the exam mean?

 6      Q.   What was the period of the exam where examiners

 7 were on-site?

 8      A.   Can you give me the year period that we are

 9 talking about or the exam that we are talking about?  We are

10 in our third exam there now.

11      Q.   This is all focussed on the 2007 Market Conduct

12 Exam unless I tell you otherwise.

13      A.   I don't know the exact period of time that they

14 were there.

15      Q.   How about if we move from the end of July through

16 the end of October of '07, how many times, Mr. Dixon, did

17 you go to Cypress?

18      A.   I will approximate.  I believe I was there maybe

19 two, three, times.  May have been four.

20      Q.   You are guessing?

21      A.   I am guessing.

22      Q.   I don't want you to guess.

23      A.   I don't know the exact number.

24      Q.   You came out to the Company sometime in early

25 September.  Do you recall that?
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 1      A.   When?

 2      Q.   2007, sir.

 3      A.   I don't recall that.

 4      Q.   Do you know who Ms. Susan Berkel is?

 5      A.   Yes, I do.

 6      Q.   Who is she.

 7      A.   She is an executive with PacifiCare.

 8      Q.   Do you recall her requesting a meeting with you

 9 when you came on-site to sit with the examiners?

10      A.   I believe she asked or someone else asked me to

11 participate in a meeting.  Whether it was me directly or

12 not, I don't recall that.

13      Q.   Ms. Berkel asked for a regular dialogue between

14 you and her with regard to the issues affecting the 2007

15 Market Conduct Exam, didn't she?

16      A.   That I don't recall.

17      Q.   Is it fair to say that you did not meet with Ms.

18 Berkel regularly to discuss the issues impacting the 2007

19 Market Conduct Exam?

20      A.   I think that is fair to say, yes.

21      Q.   Is it fair to say that there was nobody at the

22 Department who regularly met with Ms. Berkel during this

23 period of time, correct?

24      A.   That I do not know.

25      Q.   Are you aware of whether Ms. David did?
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 1      A.   I am not aware.

 2      Q.   How about Ms. Vandepas?

 3      A.   I am not aware.

 4           MR. VELKEI:  I was going to go on to new document,

 5 so maybe now would be a good time to break.

 6           (Luncheon Recess.)

 7 BY MR. VELKEI:

 8      Q.   You had an opportunity to look at those two

 9 additional chapters in the Market Handbook that I identified

10 for your counsel; is that correct?

11      A.   Yes.

12      Q.   Would you look at page 23 of that handbook.

13           MR. VELKEI:  I am going to mark this as 5164.

14           (Exhibit No. 5164 marked for Identification.)

15 BY MR. VELKEI:

16      Q.   I believe that you testified there was an uptake

17 in complaints that were brought to your attention in your

18 capacity as Bureau Chief.

19      A.   That is essentially correct.

20      Q.   I would like you take a look at that page 23,

21 which are guidelines related to the relevance of complaints

22 of any kind of investigation.  Have you had an opportunity

23 to look through that, sir?

24      A.   Yes, briefly.

25      Q.   I would like to direct your attention to the
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 1 statement in the very first full paragraph.  It says the

 2 middle of the way, "However, despite the obvious

 3 correlations between consumer complaints and market conduct

 4 concerns, regulators must be careful not to jump to

 5 conclusions purely on the basis of complaint data."  Do you

 6 see that?

 7      A.   Yes.

 8      Q.   That is, in fact, a guideline that applied in the

 9 regulation handbook, correct?

10           MR. STRUMWASSER:  What is the relevance?

11           MR. VELKEI:  One of the issues in this case is the

12 magnitude of impact on the provider and this goes to that

13 issue.  The Department has made much of the fact that there

14 was a spike in complaints.

15           THE COURT:  All right, I will allow it for now.

16 BY MR. VELKEI:

17      Q.   Do you agree with that statement, Mr. Dixon?

18      A.   It certainly would be a consideration that I would

19 agree with.

20      Q.   If you look at the first bullet it also describes

21 that complaints are "sometimes anecdotal."  Do you also

22 agree with that statement?

23      A.   Certainly that could apply to an examination.

24      Q.   I am assuming it is the case that there is no

25 contention by the Department that the number of the
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 1 complaints is somehow statistically credible, correct?

 2           MR. STRUMWASSER:  Objection.  Vague as to the term

 3 "statistically credible".

 4           THE COURT:  It is the word there, so I will allow

 5 it.

 6 BY MR. VELKEI:

 7      Q.   I am assuming, sir, that the Department is not

 8 taking the position that the number of complaints in this

 9 matter was statistically credible?

10           MR. STRUMWASSER:  The question is the position the

11 Department his taking in this case?  I don't know this

12 witness is qualified to opine about it.

13           THE COURT:  I see that as a problem.

14           MR. VELKEI:  Let me ask the opinion as the head of

15 the Market Conduct Bureau.

16 BY MR. VELKEI:

17      Q.   As a Bureau Chief for market conduct exams, you

18 were certainly not taking the position that the number of

19 complaints was somehow statistically credible, correct, sir?

20           THE WITNESS:  That generally is not an evaluation

21 that I would make.

22 BY MR. VELKEI:

23      Q.   Just so we are clear, in your opinion, the number

24 of complaints related to these issues is not statistically

25 credible?
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 1      A.   I don't have a statistical background.  So to

 2 state whether it is statistically credible or not is not an

 3 evaluation that I would make.

 4      Q.   So you are not in a position to do that?

 5      A.   I am not in a position to make that statement.

 6      Q.   The Handbook also cautions, does it not, that the

 7 customer may not always be right?  In other words, just

 8 because they complain doesn't mean that they are necessarily

 9 correct?

10      A.   That's correct.

11      Q.   It also identifies that certain industries are

12 more prone to complaints than others.  Do you see that last

13 bullet point, "Some markets are inherently more prone to

14 complaints than others"?

15      A.   Yes, I do, I see that.

16      Q.   In fact, the market handbook identifies healthcare

17 industry as an industry that is more prone to complaints.

18 Do you see that, sir?

19      A.   I see it, but I was not aware of that.

20      Q.   Do you have an opinion one way or the other?

21      A.   No, because I frankly have not studied this book

22 in any degree.

23      Q.   It certainly wasn't surprising given the CTN

24 termination that there were complaints that were lodged by

25 folks, wouldn't you agree?
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 1           MR. STRUMWASSER:  Objection; relevance.

 2           THE COURT:  What's the relevancy?

 3           MR. VELKEI:  Same relevance, Your Honor.

 4           THE COURT:  All right, I will allow it.

 5           THE WITNESS:  May I ask a question?  "CTN," what

 6 the meaning of that is.

 7           MR. VELKEI:  Have you ever heard of the CTN

 8 network?

 9      A.   It is not familiar to me.

10      Q.   So you have never heard that CTN which was an

11 affiliate of Blue Cross/Blue Shield terminated its provider

12 network with UnitedHeathcare?

13      A.   I don't recollect that.

14      Q.   You never heard that UnitedHeathcare had to sign

15 up 9,000 providers in the space of six months?

16      A.   No.

17           MR. STRUMWASSER:  Objection. Mischaracterizes the

18 evidence.

19           THE COURT:  He never heard of it, so I will let it

20 go.

21 BY MR. VELKEI:

22      Q.   Have you ever in your experience with the

23 Department seen a situation where an insurance company payor

24 had to quickly sign up thousands of doctors to make sure

25 that its members had an adequate provider network?



4728

 1      A.   I don't ever recollect anything like that in my

 2 experience.

 3      Q.   And you have been with the Department for over 20

 4 years at this point; is that correct?

 5      A.   That's correct.

 6      Q.   You would agree with me, would you not, that you

 7 want to avoid duplication of effort to the extent possible

 8 in the context of a market conduct exam?

 9      A.   I would agree that we are trying to maintain

10 efficiencies.

11      Q.   It is not ideal to have multiple staff members

12 asking compete competing data requests of PacifiCare, for

13 example, correct?

14           MR. STRUMWASSER:  Ambiguous as to "competing".

15           THE COURT:  Okay.

16 BY MR. VELKEI:

17      Q.   Do you understand, sir?

18      A.   Could restate the question again, please.

19      Q.   Were you aware that there were staff members of

20 your Bureau as well as a CSB that were making data requests

21 on the Company at the same time?

22      A.   I am not aware that they were making requests at

23 the same time.

24      Q.   If that were, in fact, the case, that would not be

25 a best practices, correct?
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 1      A.   I would have to agree that it probably would not

 2 depending on the circumstance, however.

 3      Q.   It would put potentially an undue strain on the

 4 Company?

 5      A.   I am not expert enough to say if it would or would

 6 not depending on what the resources of the Company were.

 7      Q.   Do the various bureaus within the Department share

 8 information with respect to a particular licensed entity?

 9      A.   From time to time.

10      Q.   In the context of the investigation of PacifiCare,

11 were the various bureaus within the Department communicating

12 with each other?

13      A.   There are random communications constantly,

14 including this exam.

15      Q.   I am not asking about random communication, sir.

16 I am asking whether the department heads or bureau heads

17 were getting together to share information with regard to

18 PacifiCare?

19      A.   I don't recall any specific meeting.

20      Q.   There was some interface between the CSB and your

21 Bureau, correct?

22      A.   When you say interface?

23      Q.   Communications with regard to PacifiCare.

24      A.   There were communications between their bureau and

25 me, yes.
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 1      Q.   Isn't it, in fact, the case that the Department

 2 has taken the position that it was the complaints that

 3 originated in the Claims Services Bureau that first got your

 4 attention with regard to proceeding with the Market Conduct

 5 Exam?

 6      A.   I don't know that that was what first got my

 7 attention.

 8      Q.   Why don't I ask you, then, to tell me when you

 9 first recollect issues with PacifiCare coming to your

10 attention?

11      A.   My best recollection is that one of the

12 supervising employees in the Claim Services Bureau, Nicoleta

13 Smith communicated with me.  And I don't recall how that

14 occurred but she communicated with me that there were

15 complaints of an ongoing nature.

16      Q.   That is when the issue first came to your

17 attention?

18      A.   That's my best recollection.

19      Q.   Do you recall when that occurred?

20      A.   I don't sir.

21           MR. VELKEI:  I would like to introduce as Exhibit

22 next in order, I think this may actually be an earlier

23 exhibit.  It would have been in the context of Ms. Smith's

24 testimony.  Let me see if I can find it real quick.

25           I am going to direct your attention to Exhibit
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 1 501.  Take a moment to look that over, if you would.

 2           THE WITNESS:  Okay, I have read it.

 3 BY MR. VELKEI:

 4      Q.   Do you recognize this document?

 5      A.   It looks familiar to me mainly because of my name

 6 and so on.  I remember it vaguely because of the 4,400

 7 policyholders.

 8      Q.   This was significant enough to get your attention?

 9      A.   You mean as the far as the document you put in

10 front of me?

11      Q.   Yes, sir.

12      A.   It reminds me of having seen it before.

13      Q.   The number of claim holders and the amount at

14 issue, four and a half million dollars, was that significant

15 enough for you to consider whether a market conduct

16 examination would be appropriate?

17      A.   No.  This is just part of the information that I

18 transferred that was given to me by apparently Ms. Smith or

19 someone else.  I am not sure.  I am not sure that this

20 completely includes all the information that I had at my

21 disposal or any conversations that may have occurred outside

22 the scope of this email transmission.

23      Q.   In this email you are communicating with your

24 supervisor about whether or not the Department should

25 consider a market conduct exam, correct?
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 1      A.   That's accurate.

 2      Q.   And your concern is that based on the four and a

 3 half million number and the number of policy holders, you

 4 may not be able to identify the problem based on a claim

 5 file review, correct?

 6      A.   Well, there is a lot in that question.  Could you

 7 restate the question one more time, please.

 8      Q.   The subject matter of your email is whether or not

 9 something less than a market conduct exam would be able to

10 get to this issue of whether four and a half million dollars

11 was owed policyholders; correct?

12      A.   I am relating to what she stated to me.  I don't

13 see that evaluation.

14      Q.   "Joel, we may not be able to identify such a

15 situation in a claim file review."  What did you mean by

16 that, Mr. Dixon?

17      A.   I think this has to do with the Certificate of

18 Creditable Coverage.  In other words, we are not able to

19 identify whether or not people have been turned away from

20 having their coverage continued.

21      Q.   So if you want to get to the bottom of this issue,

22 you are actually discussing a potential exam set-up?

23      A.   That's accurate.

24      Q.   So the consideration is to get to the answer to

25 this question by doing a market conduct exam?
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 1      A.   That is certainly -- that is something that could

 2 be done to try to get to it.

 3      Q.   But as it turns out, is it not the case that the

 4 four and a half million dollar estimate provided by Ms.

 5 Smith was in fact grossly exaggerated?

 6      A.   I don't know that, sir.  I was just relating

 7 information that she gave to me.

 8      Q.   It was ultimately communicated to you that the

 9 amount that was at issue in this case was in the amount of

10 seven or $800,000.  Do you recall when that happened?

11      A.   No, I don't.

12           MR. VELKEI:  I would like to introduce as Exhibit

13 next in order.  We have 5164.

14           THE COURT:  Did you want me to mark it or just

15 take official notice?

16           MR. STRUMWASSER:  You mean the Market Regulation?

17 I don't even know if that is officially noticeable.  That is

18 a private organization.

19           MR. VELKEI:  Why don't we make this next in order

20 as 5165.

21           THE COURT:  It is an email with a top date of

22 April 29th, 2008.  Can I remove the confidential

23 designation?

24           MR. VELKEI:  There may be some references in here

25 that we may need to expunge.  I may need to confer with the
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 1 Department.  I don't see any major issue.

 2           THE COURT:  Did you want to take that up tomorrow,

 3 Mr. Strumwasser?

 4           MR. STRUMWASSER:  We don't claim any

 5 confidentiality.  Let's check on it.

 6           (Exhibit No. 5165 marked for Identification.)

 7 BY MR. VELKEI:

 8      Q.   Do you recognize what has been marked for

 9 identification as 5165?

10      A.   I don't recognize this.

11      Q.   That was, in fact, however an email sent to you

12 from Ms. Vandepas?

13      A.   I see that on the document.

14      Q.   And she was forwarding an email from Ms. Smith to

15 Mr. Cignarale, correct?

16      A.   Yes, that appears to be so.

17      Q.   That email from Mr. Cignarale summarizes a pre-ex

18 issue in the amount of $765,000, correct, and that was with

19 interest?

20      A.   Yes.  I see that in the document.

21      Q.   By the time of June 12th, 2007, your department

22 had not yet undertaken the market conduct exam, correct?

23      A.   I would disagree with that because of the fact

24 that there was a great deal of planning and analysis that

25 had taken place leading up to the commencement of the exam.
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 1 The time of which we begin is the point in which the exam

 2 starts.

 3      Q.   Nobody was on-site at the Company, correct?

 4      A.   I don't know the dates, but if we haven't gone out

 5 as of that date, obviously, we weren't there yet.  I don't

 6 know the dates that they went out.

 7      Q.   The pre-ex issue was one of the issues that was

 8 subject of the Market Conduct Exam, correct?

 9      A.   I believe that was part of it.

10      Q.   This issue had been resolved as reflected in this

11 email on June 11, 2007, isn't that true?

12           MR. STRUMWASSER:  What is this really about?  What

13 did you know when you started the exam is all irrelevant,

14 Your Honor.

15           MR. VELKEI:  This goes to self-audit, Your Honor.

16 This is about penalties.  This is about a market conduct

17 examination directed at a number of things, many things many

18 of which had already been resolved prior to anybody coming

19 on-site.

20           Part of these guidelines talk about is the Company

21 being responsive.  Is the Company coming up with a

22 corrective action plan.  Are they resolving the issues.

23 These are the factors that have to be taken into

24 consideration when addressing the penalty.  And the very

25 fact, one, that the Department misconstrued what was really
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 1 at issue by a significant amount, and, two, that the issue

 2 was resolved before they even engaged in their inquiry is a

 3 significant fact.

 4           MR. STRUMWASSER:  Mr. Velkei's statement makes

 5 clear that it is irrelevant.  He would be right that this

 6 evidence would be relevant to penally if they were charged

 7 with $4.5 million, the thing that is in that email.  They

 8 were charged with a lesser number and this has nothing to do

 9 with what the penalty for what they were charged with.

10           MR. VELKEI:  If I may remind the Court, in

11 supplemental accusation, each and every one of the pre-ex

12 issues is identified in this email and identified in

13 subsequent exhibit that Mr. Dixon is looking at are the

14 subject of this OSC proceeding.

15           The suggestion that we cannot not introduce

16 evidence to show that we cooperated at resolving issues

17 before they even came to our premises I think is a real

18 stretch, Your Honor, when the very issue we are discussing

19 here is an appropriate penalty, if any, for our conduct.

20           MR. STRUMWASSER:  That is simply false.  We do not

21 charge them with 4,400 policy holders.  We do not charge

22 with them with $4.5 million.  We charge them for the pre-ex

23 condition in the number that was actually --

24           THE COURT:  I am going to allow it for now.  Let's

25 see if we can't get through this, please.
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 1 BY MR. VELKEI:

 2      Q.   The issue of paying claims that have been

 3 previously denied based on pre-ex exclusion had been

 4 resolved by June of '07, correct?

 5           MR. STRUMWASSER:  Objection.  Vague as to

 6 "resolved."

 7           THE COURT:  Do you understand the question?

 8           THE WITNESS:  I believe I do, Your Honor.

 9           THE COURT:  Go ahead.

10           THE WITNESS:  I don't know that it was resolved.

11 BY MR. VELKEI:

12      Q.   You don't know one way or the other?

13      A.   I don't know whether or not that issue was

14 resolved.

15      Q.   We know that the claims were paid in that amount,

16 do you agree with me there?

17      A.   Well, these are statements that I did not do.

18      Q.   These are statements by persons within the

19 Department of Insurance?

20      A.   That's correct.

21      Q.   Do you have any reason to disbelieve the

22 statements Ms. Smith is making to Mr. Cignarale, to senior

23 executives of the Department?

24      A.   I was not part of it, nor did I evaluate what she

25 was bringing to his attention to determine if, in fact,



4738

 1 there was any factual basis for it or as to its accuracy.  I

 2 may have weighed in with my own opinion had I been exposed

 3 to all the data that was looked at.  So, therefore, I am not

 4 prepared to say whether this was accurate or not or whether

 5 the issues were finally resolved or not based upon someone

 6 else's opinion that they were giving to me.  I could only

 7 forward it on to someone else if it was given to me for --

 8 evaluate it for what it is worth.

 9      Q.   This was forwarded on to you by somebody within

10 your own bureau, correct?

11      A.   That's correct.

12      Q.   Presumably Ms. Vandepas was notifying you that, in

13 fact, these claims had been paid, correct?

14      A.   I would disagree with that.  She simply referred

15 it on to me for me to read it.

16      Q.   What was the reason why she referred it on to you

17 for review?

18      A.   I don't know.

19      Q.   Did you do any subsequent review as a result of

20 receiving this email?

21      A.   I believe I said that I didn't recall this email,

22 so I don't have a recollection.

23      Q.   Do you have any reason to know Ms. Smith to be

24 unreliable in her reporting of information in connection

25 with an investigation involving the Department?
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 1      A.   I don't know Ms. Smith to be unreliable.

 2           (Recess.)

 3           MR. VELKEI:  I forgot to mention at the lunch

 4 break, we were trying to find a witness for Monday,

 5 March 8th, and we had waited to hear from the Department

 6 whether they would produce somebody.  They are not, so we

 7 have Mr. Bugiel available and is coming back on Monday.

 8           MR. STRUMWASSER:  Before we go too far on this,

 9 that is part of a dispute that we have that I would like to

10 have taken up tomorrow.  We are asking for documentation

11 that pertain to Mr. Bugiel's appearance on Monday, the next

12 time he comes.  And we object to his being called on Monday,

13 the 8th, in large measure because he doesn't have -- he will

14 not have his data bay then.  And furthermore, it jams me,

15 because I am going to be going down to San Diego.

16           THE COURT:  You had indicated that Mr. Gee could

17 handle the matter if you weren't here.  I heard you say

18 that.

19           MR. STRUMWASSER:  I was happy to have him take

20 some witness, but this is a witness that I started and I

21 would like to have nobody come for whom we do not have the

22 data.

23           MR. VELKEI:  If I may.

24           THE COURT:  Can we take this up tomorrow and not

25 in front of this witness.
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 1 BY MR. VELKEI:

 2      Q.   Mr. Dixon, if you were not the person responsible

 3 to determine whether this issue was resolved on a pre-ex,

 4 who was at the Department?

 5      A.   I don't know specifically -- someone in management

 6 in the area in which Ms. Smith was assigned --

 7      Q.   Wouldn't it be a relevant inquiry in the Market

 8 Conduct Exam itself whether or not in fact the issue that

 9 was expressed as a concern in that exam had been resolved to

10 the satisfaction of the Department?

11      A.   This would be one of any number of issues that

12 were identified for the purposes of moving forward with the

13 market conduct exam.  As I testified before, I reported

14 information to Mr. Laucher and he was the decision-maker

15 whether or not to call an exam.

16      Q.   In connection with your supervision of the Market

17 Conduct Exam, the 2007, did you task somebody on your team

18 with checking to see whether there were, in fact,

19 remediation efforts for concerns that had been raised?

20      A.   I don't recollect that, sir.

21      Q.   Is that typically not part of the practice?

22      A.   I frankly just don't get involved in that level of

23 detail.  I generally assign it to the supervisor to make

24 that kind of inquiry and to discuss it with the EIC that has

25 been proposed to handle the exam.
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 1      Q.   This by your own testimony was not a typical

 2 market conduct exam, was it, sir?

 3      A.   It was a targeted exam.  But, frankly, I assign

 4 work -- I have staff.  I just couldn't handle everything

 5 myself.  It is not the only exam under management by me.  I

 6 just couldn't physically do all of that myself.  That's why

 7 I have staff for that.

 8      Q.   Part of the objective in a market conduct exam is

 9 actually to get the company to engage in remediation

10 efforts, correct?

11      A.   That's correct.

12      Q.   It is an important part of the exam process,

13 correct?

14      A.   Yes.

15      Q.   Are you aware of any steps that were taken by your

16 Bureau to determine whether, in fact, remediation efforts

17 had been undertaken and completed for any of the issues as

18 part of the Market Conduct Exam?

19           MR. STRUMWASSER:  I am sorry.  I don't see how

20 that can be anything other than irrelevant.

21           THE COURT:  What's the relevancy.

22           MR. VELKEI:  Remediation goes to penalty.  The

23 point that is very important to us is nearly all of the

24 issues were resolved before they even came on premises.

25           THE COURT:  I consider that to be mitigatory.  I



4742

 1 am going to let that go.  I understand your position.  We

 2 don't have another opportunity to go into this later.  I

 3 don't think it has anything to do with whether you prove

 4 your case or don't prove your case.  So for that limited

 5 purpose I am going to allow it.

 6 BY MR. VELKEI:

 7      Q.   Did you ever sort of instruct anybody within your

 8 bureau to make sure or determine whether, in fact, the

 9 Company had remediated any of the issues that were

10 identified in the Market Conduct Exam for 2007?

11      A.   I don't recollect it.  Given the passage of time,

12 I don't remember such discussion.

13      Q.   Was the purpose of the exam to find violation in

14 order to bring enforcement proceedings as opposed to fixing

15 the problems identified, sir?

16      A.   It seems that there is a couple questions there.

17 My stance on why the exam was called was that I was given

18 direction to do the examination.  We were advised what to

19 look at and we did the exam.  As far as what the motivations

20 of it were, I do not know.  That was up to Mr. Laucher.

21      Q.   To the best of your knowledge or recollection,

22 there were no efforts undertaken to determine whether

23 remediation had been accomplished or underway in connection

24 with any of the issues raised in that exam?

25      A.   In my best recollection, I don't recall any such
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 1 discussion.

 2      Q.   If we could turn back to Exhibit 5019, if you just

 3 look at the email from Mr. Laucher right in the middle to

 4 you, in the second sentence, "if so, completing the report

 5 of our findings thus far is not the priority, although we

 6 should get resolutions to the criticisms ASAP."  Do you see

 7 that?

 8      A.   I see that.

 9      Q.   Was there a routine examination that was already

10 underway for PacifiCare?

11      A.   Yes.

12      Q.   Was Mr. Laucher telling you to put that issue

13 aside to focus on the issues raised in this string of

14 emails?

15      A.   Would you mind repeating the question, sir.

16      Q.   The issues reflected in this chain of emails

17 regarding pre-ex.

18      A.   The way I understand his statement to me is that

19 the focus was on determining whether or not there was

20 information that would lead him to make a decision to move

21 forward with an audit.  And if so, in other words, if there

22 was information that suggested that we should do an exam

23 that we would then set aside the report of the findings and

24 move forward with it and try to -- although still try to get

25 resolutions to any of the criticisms that had yet to be
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 1 corrected in the former or routine examination that was

 2 underway.  That's my understanding.

 3      Q.   Mr. Dixon, the Department did, in fact, move

 4 forward with the 2007 Market Conduct Exam before they had

 5 even completed the pending 2006 exam, correct?

 6      A.   That is correct.

 7      Q.   That is highly unusual, isn't it?

 8      A.   I don't know how I would define it.  I would say

 9 it would depend upon the conditions that existed at the time

10 as far as the decision-making.

11      Q.   How many times do you recall that occurring in

12 your career at the Department?

13      A.   I don't recall a time where we called an exam

14 while there was another one, but it is entirely possible.

15      Q.   It is fair to say it is unusual?

16           MR. STRUMWASSER:  I don't understand how this

17 could possibly be mitigatory.

18           MR. VELKEI:  We have sat with some of our

19 witnesses for days with Mr. Strumwasser.  This is a billion

20 dollars they are trying to get from my client.  We are

21 trying to get the story here.

22           THE COURT:  All right, but I think you are going

23 far afield.  I will let you go one more, and then let's

24 stop.

25           MR. VELKEI:  The point I do want to make -- and I
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 1 appreciate the Court's patience -- is just to indicate as

 2 part of our presentation that the way this examination was

 3 conducted was highly irregular, not consistent with the

 4 guidelines and, frankly, prejudiced my client.

 5 BY MR. VELKEI:

 6      Q.   So here all I am trying to determine, sir, if I

 7 understand correctly in the 20 years that you have been with

 8 the Department, you can't think of one other instance where

 9 an exam was begun while there was still one pending,

10 correct?

11           THE WITNESS:  I have not made research, sir, to

12 deduce that.  So not to my knowledge at this point in time.

13 BY MR. VELKEI:

14      Q.   Correct then, right?

15      A.   That's correct.

16      Q.   Just so we are clear, the issue with pre-ex

17 involved -- the Department took the position that there was

18 an improper exclusion in a particular policy, correct?

19      A.   I believe that's correct.

20      Q.   Now, the Department approved that policy before we

21 sold it to members, isn't that true?

22      A.   That I don't know.

23      Q.   Isn't it, in fact, the case that every policy that

24 we offer a member in California has to be approved by the

25 Department?
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 1      A.   It may.  That is not something that I follow.

 2      Q.   Is there a particular department that is

 3 responsible for that?

 4      A.   There is an area in our Legal Division that I

 5 believe works on that.

 6      Q.   So there is a whole team of department officials

 7 that look at policies to determine whether they are

 8 compliant with California law?

 9      A.   There are personnel I am aware of in our Legal

10 Division that do that.  That is the extent of my knowledge.

11      Q.   Other than the issue on pre-ex, do you recall some

12 of the issues that were percolating within the Department in

13 early February, March of '07 that caused the Department to

14 start to consider a new market conduct exam?

15      A.   I saw that there were a number of complaints.

16 When you say issues, I don't have a recollection of what all

17 the issues were associated with those complaints.  I knew at

18 some point we learned that there were providers that were

19 complaining.  I learned of the California Medical

20 Association complaint involving provider appeal issues.

21      Q.   So you recall that there were concerns being

22 expressed within the Department about issues involving

23 providers?

24      A.   That's correct.

25      Q.   Do you recall the testimony about one of the
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 1 primary goals as reflected in the NAIC guidelines is to

 2 protect consumers?  Do you recall that?

 3      A.   Would you clarify that NAIC guidelines.  I am not

 4 familiar with what the NAIC guidelines are.

 5      Q.   I think we have been spending a lot of time going

 6 over them this morning, Mr. Dixon.

 7      A.   Are you speaking of the Handbook?

 8      Q.   Yes, sir, the Handbook.  As reflected in the

 9 Handbook, one of the primary goals is to protect consumers?

10      A.   I frankly don't know the Handbook that well.  It

11 is not something I referred to.

12      Q.   There used to be a time when the Department

13 wouldn't even accept complaints by a provider?

14      A.   That sounds vaguely correct to me, but I don't

15 know for sure.

16      Q.   Presumably part of the reason is providers are

17 better able to protect themselves than consumers?

18           MR. STRUMWASSER:  No foundation.

19           THE COURT:  Sustained.

20           MR. VELKEI:  I would like to introduce as Exhibit

21 5166 an email chain beginning with an email from Ms. Rosen

22 to Mr. Cignarale and Mr. Laucher and ending with an email

23 dated February 27th, 2007 from Ms. Towanda David to Mr.

24 Dixon.

25           THE COURT:  Exhibit 5166 is an email with a top
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 1 date of February 27th, 2007.

 2           (Exhibit No. 5166 marked for Identification.)

 3           MR. STRUMWASSER:  This is a document that should

 4 have been withheld on the grounds of attorney/client

 5 privilege.  I don't know whether -- what Your Honor's policy

 6 will be with respect to that, but whatever that policy will

 7 be ought to apply to this document.

 8           MR. VELKEI:  We have approximately 200 documents

 9 either from or to Ms. Rosen.  We have never before this

10 minute had the assertion that any communications involving

11 Ms. Rosen are somehow privileged, particularly whereas here

12 it is clear that Ms. Rosen was leading an investigation

13 communicating with CMA and others that impacts my client

14 here.

15           And as I am about to demonstrate in this

16 testimony, Ms. Rosen was working with the CMA before they

17 even filed the Complaint and was internally addressing

18 concerns internally and then meeting with the

19 representatives of the Company without ever saying, go get a

20 lawyer, I am acting in the capacity of a lawyer and getting

21 information from us that was then used in connection with

22 this proceedings prompting a complaint by the CMA.

23           MR. STRUMWASSER:  Is Mr Velkei making a

24 representation he has 200 internal memoranda from Ms. Rosen?

25           MR. VELKEI:  It is Velkei, sir.  I am not making
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 1 any representation.  I have to look back.  I am simply

 2 saying I believe there are 184 documents that I have that

 3 are from or to Ms. Rosen.

 4           MR. STRUMWASSER:  From or to Ms. Rosen to people

 5 who are not her client are not privileged.

 6           MR. VELKEI:  To be clear, Your Honor, documents

 7 from Ms. Rosen talking about receiving considerable

 8 information from the CMA, all of this predated a complaint

 9 being filed by the CMA.  And as far as I am aware, none of

10 this documentation has been turned over to us.  None of this

11 deals with files and litigation that is directly related to

12 the issue.

13           THE COURT:  What I am going to do for now is mark

14 it as confidential.  And I am going to allow you to ask

15 questions reasonably related to this matter.  I have looked

16 at some cases and some citations, but I am still not clear

17 about when a communication of a regulator is not -- even

18 when an attorney is involved is not attorney/client

19 privilege.  So we are going to have some -- so we were going

20 to have some materials presented and then we decided not to

21 and now we are back to where we started.

22           MR. VELKEI:  I understand Ms. Rosen is sitting at

23 counsel table, and no one is trying to unduly burden her,

24 but as these documents were uncovered and as I have seen,

25 Ms. Rosen was leading the investigation on this provider
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 1 issue and it has been two-thirds of the testimony in this

 2 case.

 3           And when I see an email about a bunch of

 4 documentation that is being shared with the CMA, samples of

 5 our contracts, analysis of our contracts before they even

 6 filed a complaint --

 7           THE COURT:  That may actually have impact on

 8 whether it is privileged, because the CMA is not her client.

 9           MR. STRUMWASSER:  Understood.  We can talk about

10 that when we have one.  What you have here is Ms. Rosen --

11 our only concern is the second page of this exhibit starts

12 with an email from Ms. Rosen to Mr. Cignarale talking about

13 claims at PacifiCare that she was aware of.  And he responds

14 back and talks about a potential meeting and asking her if

15 she is going to attend the meeting.  She replies and says, I

16 know there was a meeting.

17           If Mr. Velkei --

18           MR. VELKEI:  Velkei, Sir.

19           MR. STRUMWASSER:  Velkei.  I am sorry.  I am

20 trying.  If Mr. Velkei had been working with PacifiCare

21 during this period and he had reported to her that he heard

22 that there were problems with the CMA complaining and Ms.

23 Berkel wrote back and said I heard there is was a meeting

24 are you going to come and he writes back I didn't know there

25 was such a meeting, that would be an attorney/client



4751

 1 privileged communication.

 2           MR. VELKEI:  The document, Ms. Rosen is trying to

 3 figure out there is a meeting with PacifiCare, wants to

 4 figure out what this is about.  The meeting goes forward

 5 with PacifiCare.  A week later she insists we have another

 6 meeting with her and Mr. Dixon.  And I promise you that

 7 there was never a disclosure at this meeting that Ms. Rosen

 8 was acting as an attorney.  Never an instruction that we

 9 should get counsel.  Never a disclosure that we were subject

10 to an investigation that was going to go to a full-blown

11 conduct exam.

12           This is now the fourth month of trial, Your Honor,

13 and this is just now we are starting to get at where this

14 all started.

15           If you recall the testimony from Ms. Martin from

16 UCSF, there were meetings with the UC system with Ms. Rosen

17 before any complaint was filed by the UC system and then low

18 and behold, a complaint then gets filed.  There is pattern

19 here.

20           This is potentially exculpatory evidence.  It goes

21 right to the heart of this case.  We have been two months

22 dealing with this provider contract issue.

23           THE COURT:  I am going have you brief the matter

24 for now.  I am going to let you go ahead and it will be

25 subject to a motion to strike.
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 1           I am definitely not an expert in this area.  I

 2 spent some time looking at it.  It looks a little bit like a

 3 mine field.  Let's move on from here and we'll see where it

 4 goes.

 5 BY MR. VELKEI:

 6      Q.   This was a series of emails in which you were

 7 involved?

 8      A.   I see that I was copied here, yes.

 9      Q.   Part of the issue here was that Ms. Rosen had

10 heard there was going to be a meeting with PacifiCare

11 related to some these issues relating to what we have been

12 talking about, correct?

13      A.   That Joel was inquiring as to whether or not there

14 was a meeting to her, is that the question?

15      Q.   I believe the question that is reflected in this

16 email chain is was there being to be a meeting with

17 PacifiCare and what was it about; is that a fair

18 characterization?

19      A.   Correct.

20      Q.   In fact, there was a meeting that was scheduled

21 for March 8 with the Company to address many of the concerns

22 that were sort of percolating to the forefront?

23           THE COURT:  Is it March 7th or March 8th?

24           MR. VELKEI:  March 7th, Your Honor.

25           THE WITNESS:  I don't remember the dates of
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 1 meetings.  I know that we had meetings, as I testified do

 2 before.  I don't recall any particular dates of a meeting

 3 with the Company.

 4           MR. VELKEI:  I am going to mark as 5167 an email

 5 from a Ms. Pazos to Mr. Dixon dated March 8th, 2007.  We my

 6 not need to move this into evidence.  There is a copy of

 7 this document.  It is Exhibit 8.  It just doesn't have the

 8 cover memo to Mr. Dixon.

 9           THE COURT:  I have marked it as 5167.  So we'll

10 have to deal with it in some way.  It is an email dated

11 March 8th, '07 with an attachment, right?

12           MR. VELKEI:  Yes.

13           (Exhibit No. 5167 marked for Identification.)

14 BY MR. VELKEI:

15      Q.   Do you recognize what has been marked as 5167?

16      A.   Yes.

17      Q.   Can you tell me what that is?

18      A.   It is a document that I gave to my administrative

19 assistant to scan and send.

20      Q.   Why did you do that?

21      A.   It was a document that was provided to me in hard

22 copy form by PacifiCare at some point.

23      Q.   Some point being March 7, 2007?

24      A.   I don't recall that being the date that I got it.

25      Q.   Do you recall attending a meeting where the
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 1 subject of these slides was presented to you?

 2      A.   It does look familiar to me, yes.

 3      Q.   So switching back now to the prior exhibit, 5166.

 4 Ms. Rosen states in her email to Mr. Cignarale talking about

 5 what is going on with PacifiCare, it says, "PacifiCare I

 6 believe they have also come in for an action that falls

 7 within the undertaking that I am enforcing."  Do you know

 8 what that means, sir?

 9      A.   I wasn't involved in that at this point, sir.  I

10 don't know what that means.

11      Q.   Did you become at some later point in these issues

12 involving provider contracts?

13      A.   We became aware of the provider contract issue and

14 were involved to the extent that part of our exam attended

15 to that issue.

16      Q.   Mr. Dixon, is this the first time you became aware

17 of issues related to the provider contracts?

18      A.   I frankly do not have sequencing in my mind of the

19 time frames when I was initially told about it, the date or

20 by whom, so I don't know.

21      Q.   It states here in the next line, "I have received

22 considerable information from the CMA documenting many

23 operational problems and their management or mismanagement

24 of their PPO contracts with doctors."  Do you see that?

25      A.   Yes.
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 1      Q.   Have you ever seen any of this documentation?

 2      A.   This does not look familiar to me.  From looking

 3 at the document, I can see my name -- has been forwarded to

 4 me back in February of 2007 but frankly I do not recall

 5 without having read it.

 6      Q.   "I have also received and analyzed copies of the

 7 model PPO provider contracts and will be sending that

 8 analysis to both of you" -- and it goes on, and on and on.

 9 Focusing on "received and analyzed copies of their model PPO

10 provider contracts,"  Was any of that analysis ever

11 forwarded to you?

12      A.   I have never seen it, but I wasn't in the chain of

13 the email.

14      Q.   But the provider contract issue was a big issue in

15 the 2007 Market Conduct Exam, was it not?

16      A.   It was.  Let me go back on my last answer.  I know

17 that I had looked a contract, but I think it was as a result

18 of the examination where either Ms. David or Ms. Vandepas

19 had given me a copy of provider contracts, but not in

20 regards to this email.

21      Q.   To the best of your knowledge, Mr. Dixon, does the

22 Department of Insurance have jurisdiction over what we put

23 in our PPO provider contracts?

24      A.   I am not an attorney and I don't know what the

25 scope of our authority is.  If there were a question about
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 1 what is or isn't within the scope of the Code, then I would

 2 probably inquire and go to counsel and ask counsel about it,

 3 if that was an issue that came up and I would expect my

 4 staff to do the same thing.

 5      Q.   In your 20 years of experience has it ever been

 6 the case that an insurance company has had to approve its

 7 provider contracts with the Department, to the best of your

 8 knowledge?

 9      A.   That I don't recall ever addressing that subject.

10      Q.   Do you have any idea why then Ms. Rosen would be

11 analyzing PacifiCare/United's PPO provider contracts?

12           MR. STRUMWASSER:  No foundation.

13           THE COURT:  Sustained.

14 BY MR. VELKEI:

15      Q.   Now, Ms. Rosen refers to, "I believe a lot of

16 their down line problems stem from their contracting loading

17 procedures.  In other words, they are an ongoing systemic

18 problem that I believe has a very negative impact on

19 consumers."

20           Do you see that statement?

21      A.   Yes, I do.

22      Q.   You would agree with me that that is a very

23 serious allegation, correct?

24           MR. STRUMWASSER:  Argumentative; irrelevant.

25           THE COURT:  Sustained.
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 1           MR. VELKEI:  Your Honor, I am trying to get to

 2 this gentleman's knowledge.

 3           THE COURT:  I know, but you are starting to argue

 4 with him.

 5 BY MR. VELKEI:

 6      Q.   Did you ever discuss with Ms. Rosen what were

 7 these ongoing systemic problems and what was the basis of

 8 her belief?

 9      A.   I don't recall ever having a discussion with her

10 on this subject.

11      Q.   Fair to say that you never got any documents from

12 Ms. Rosen that would support any of the statements made in

13 this email?

14           MR. STRUMWASSER:  He is asking now whether he got

15 documentation from his lawyer.

16           MR. VELKEI:  Your Honor, this is not a situation

17 where --

18           THE COURT:  I am not sure that she is acting as

19 his lawyer in this capacity.  It is very difficult to put

20 your finger on all of this.  But I am going to sustain the

21 objection for now and see where it goes.  I don't think he

22 knows the answer.

23           MR. VELKEI:  Your Honor, I am just asking whether

24 documents were provided to him.

25           THE COURT:  Well, he doesn't remember anything
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 1 about it, so why would he remember documents?

 2           MR. VELKEI:  Couldn't we let him answer that?

 3           THE COURT:  I am getting tired of it.

 4           Did you get any documents?

 5           THE WITNESS:  I don't recall receiving any

 6 documents from Ms. Rosen.

 7 BY MR. VELKEI:

 8      Q.   In regards to this one final question and this

 9 concept here, even going back to the last email chain, if

10 you could skip to the next prior page, February 27, 2007, at

11 this point in time, no complaint had been filed by the CMA

12 with regard to PacifiCare/United, correct?

13           THE WITNESS:  I don't know when the Complaint was

14 filed, sir.

15           MR. VELKEI:  That is 165.

16           THE COURT:  The date on the Complaint letter is

17 March 27th, 2007.

18           MR. VELKEI:  Thank you, Your Honor.

19 BY MR. VELKEI:

20      Q.   Are you aware of a complaint being filed by the

21 CMA prior to March 27th, 2007 involving PacifiCare/United?

22      A.   I believe I testified that I don't recall when it

23 was that I was informed about the problems that CMA was

24 bringing to our attention.

25      Q.   So you are not aware of anything prior to
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 1 March 27th?

 2      A.   I don't know what dates I became aware of it.

 3      Q.   Let's switch if we can to Exhibit 5167.  That is

 4 the presentation that was forwarded by your assistant.  Was

 5 this presentation, in fact, made to you?  I believe you

 6 testified that you don't recall the exact date.

 7      A.   It is vaguely familiar to me.  I am flipping

 8 through it.  It looks familiar to me, but it has been a long

 9 time since I have seen it.

10      Q.   Fair to say that the Company was forthcoming about

11 some of the issues that were of concern to the Department?

12      A.   I don't think in terms of what is forthcoming or

13 not.  I would just take the document for what it states. I

14 am one of those people who is trusting to verify the

15 information.

16      Q.   Fair to say that they identified some problems

17 from their perspective?

18      A.   That's correct.

19      Q.   There are pages of issues that they identify.

20 Page 5, 6 and 7.

21      A.   I don't think this is marked with page numbers.

22      Q.   They identify for you at this meeting some of the

23 root causes of the problem, and they actually identified how

24 many providers were impacted by these problems, correct?

25      A.   That is what is said here.
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 1      Q.   If we could turn to page 8.  I was struck by your

 2 testimony where you said you like to verify what is

 3 presented to you?

 4      A.   Yes.

 5      Q.   Is it fair to say that the Company here was

 6 communicating to you the impact of all of these problems was

 7 roughly $250,000, correct?

 8      A.   I understand that is what it says, correct.

 9      Q.   Have you ever drawn a different conclusion about

10 what the magnitude of the problem was as a result of these

11 provider contract issues?

12           MR. STRUMWASSER:  "You," Mr. Dixon or "you," the

13 Department?

14           MR. VELKEI:  Let's start with Mr. Dixon as the

15 Bureau Chief.

16           THE WITNESS:  I don't recall doing that.

17 BY MR. VELKEI:

18      Q.   So you have no information that would dispute this

19 statement that the impact of this entire issue involving

20 provider contracts is approximately $250,000; is that

21 correct?

22      A.   I don't recall this, addressing it, thinking about

23 it or otherwise making a decision about it.

24      Q.   Mr. Dixon, you have no information that would

25 suggest that this statement, the magnitude of the issue was



4761

 1 $250,000, you have nothing to suggest that that statement is

 2 not, in fact, accurate, do you?

 3      A.   In my memory I have no recollection of this at

 4 all.

 5      Q.   Was there any effort in dealing with these

 6 provider contract issues to distinguish between those issues

 7 affecting PacifiCare and those issues affecting United?

 8      A.   Well, my focus was on PacifiCare.  I don't think

 9 that I focused on United because they weren't part of this

10 examination.

11      Q.   A lot of these issues involving the provider

12 contracts were, in fact, United issues not PacifiCare, isn't

13 that true?

14           MR. STRUMWASSER:  Objection; ambiguous.  Because

15 of United hardware or policyholders?

16           MR. VELKEI:  United Policyholders.

17 BY MR. VELKEI:

18      Q.   These issues predominantly affected United

19 policyholders and providers, not PacifiCare; isn't that

20 true?

21      A.   I am not aware of that.

22      Q.   Did you undertake any analysis in the context of

23 your investigation to determine what specific issues or what

24 problems were specific to the PacifiCare plan as opposed to

25 the United plan?
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 1      A.   I do not recall what market analysis or evaluation

 2 took place.  It is entirely possible because of the size of

 3 UnitedHeathcare that we may have looked at issues to see if

 4 there was something of a comparative nature, but in my best

 5 recollection, I don't recall our doing that.  But it might

 6 fit into the realm of part of our analysis.

 7      Q.   It really should have fit into the realm of our

 8 analysis, correct?

 9           MR. STRUMWASSER:  Objection.

10           THE COURT:  Sustain.

11           MR. VELKEI:  I would like to introduce as Exhibit

12 next in order 5168, an email from Ms. Rosen to Judith

13 D'ambrosio dated March 15th, 2007.

14           (Exhibit No. 5168 marked for Identification.)

15           THE COURT:  5168 is an email with a top date of

16 March 15th, 2007.

17           MR. STRUMWASSER:  Your Honor, while he is looking,

18 this is not a document that we are claiming privilege.  It

19 is external communication.

20 BY MR. VELKEI:

21      Q.   Do you recognize 5168?

22      A.   The email looks vaguely familiar to me.  I don't

23 recall the attachment that is with it.

24      Q.   This is an attachment that came with the email?

25      A.   Yeah, I may or may not have looked at it.  I don't
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 1 know.

 2      Q.   The Company had had a meeting on March 7th with

 3 you and others from the Department, correct?

 4      A.   Yes.

 5      Q.   And who would that have included other than

 6 yourself in that March 7th meeting from the Department?

 7      A.   I frankly don't remember them meeting.  More than

 8 likely in would be staff involved in the examination that

 9 would have attended, but I don't remember the people who

10 were involved in it.

11      Q.   One week later Ms. Rosen is having a meeting of

12 her own with those same company executives; is that correct?

13      A.   According to this document that appears to be the

14 case.

15      Q.   Now, she mentions at the very end of the page,

16 "Other two CDI attendees will be Craig Dixon and Joel

17 Laucher."  Did you attend this meeting?

18      A.   I don't recall it.

19      Q.   Was the purpose of this meeting to obtain

20 information from the Company that would assist in the

21 investigation of the provider contract issue?

22      A.   I don't recall the meeting or anything that would

23 have been contained in it as a result.  I just don't recall

24 the meeting.

25      Q.   Why don't I present to you a copy of the
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 1 presentation.  That may refresh your recollection.  If it

 2 doesn't, we'll move on.

 3      A.   Sure.

 4           MR. VELKEI:  This will be 5169.  It is a slide

 5 deck dated March 15th, 2007, presentation to the California

 6 DOI.

 7           THE COURT:  5169 is dated March 15th, 2007.

 8           (Exhibit No. 5169 marked for Identification.)

 9 BY MR. VELKEI:

10      Q.   My only question is -- take your time, look

11 troughs it.  Does this refresh your recollection about that

12 meeting?

13      A.   My best recollection, I don't recall this

14 document.  It just connects in my mind that I don't recall

15 the meeting.  I am not suggesting that I wasn't in

16 attendance.  I very well could have been there, but I just

17 don't remember this document.

18      Q.   When was the decision made to initiate the 2007

19 Market Conduct Exam?

20      A.   I don't have that in my memory, sir, at this

21 point.  I don't know what date.

22      Q.   Any recollection at all?

23      A.   I don't.

24      Q.   Who was involved in the decision to initiate the

25 Market Conduct Exam?
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 1      A.   I received that from Mr. Laucher.  There was a

 2 discussion between he and I, and I think he referred to a

 3 document where he had asked me about it or something and I

 4 had gotten information from him.

 5      Q.   Did you receive a telephone call from Mr. Laucher

 6 or did you discuss it in person?

 7      A.   I don't recall what the formal communication was.

 8      Q.   What was said to you for the reasons for

 9 proceeding with the Market Conduct Exam?

10      A.   He didn't give me reasons that I recall.

11      Q.   He just simplify said proceed?

12      A.   I believe so.  We had discussions about it, I'm

13 sure.  I generally don't call an exam at the drop of the

14 hat.  There would have been discussions that I would have

15 had with him where I am responding to his inquiries, and at

16 some point he would have told me to go ahead and proceed

17 with an exam.

18      Q.   Did you make a recommendation to proceed?

19      A.   I don't recall that.  I often do give him my take

20 on things.  And that is one of my jobs, is to make an

21 assessment of the information.  But I don't recall anything

22 specifically what we discussed on it other than the fact

23 that -- my best recollection is that we discussed the fact

24 that there were ongoing complaints, consumers were

25 continuing to complain, and again that is the paramount
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 1 thing in my mind that was discussed.

 2      Q.   It was just you and Mr. Laucher who had this

 3 discussion?

 4      A.   I don't recall a discussion, per say.  I am

 5 suggesting what the normal course of events would be when

 6 discussing the call of an exam, but I don't recall a

 7 specific discussion with him about it.

 8      Q.   I believe you said you considered this to be a

 9 high profile exam?

10           MR. STRUMWASSER:  That misstates his testimony.

11           THE COURT:  I believe I heard that from him.

12 BY MR. VELKEI:

13      Q.   Did you consider it to be high profile in nature?

14      A.   I would say, yes, I consider it high profile.

15      Q.   I notice on the last document we were looking at,

16 Ms. Rosen copied a number of people in addition to yourself.

17 Can we switch back to 5168.  It is from Ms. Rosen to Judith

18 D'ambrosio.  She has copied yourself and Mr. Laucher, Mr.

19 Cignarale.  Who is Mr. Whitfield?

20      A.   He is an attorney in our Legal Division.

21      Q.   What was his title?

22      A.   I don't know what his title was.  I know he is in

23 management.

24      Q.   Mr. Girion was the Deputy Commissioner in charge

25 of market conduct exams and consumer complaints; is that
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 1 correct?

 2      A.   Again, there may have been a change in the name,

 3 but I would refer to it as the consumer services of the

 4 market conduct branch.

 5      Q.   And his title is Deputy Commissioner?

 6      A.   That's correct.

 7      Q.   Reports directly to the Commissioner of Insurance,

 8 if you know?

 9      A.   No, sir, I don't believe.  It would be the Chief

10 Deputy.

11      Q.   It is fair to say that this was getting the

12 attention of persons pretty high up?

13      A.   A deputy commissioner such as Mr. Girion I would

14 consider high up, yes.

15      Q.   Did you ever have any discussions with Mr. Girion

16 directly on whether to conduct a market conduct exam?

17      A.   I don't recall any such discussion with him

18 personally.

19      Q.   When you conduct a market conduct exam is there a

20 document entitled Scope of the Exam typically?

21      A.   Yes.

22      Q.   At some point in time in the summer of '07, the

23 Department was considering conducting the exam, not just

24 against PacifiCare but also United, correct?

25           MR. STRUMWASSER:  Objection; assumes facts not in
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 1 evidence.

 2           THE COURT:  If he knows.

 3           THE WITNESS:  I think there was consideration of

 4 the entire group of companies however many there were.

 5 Because that is part of our normal process is to evaluate

 6 all companies within a group for efficiency purposes.

 7           MR. VELKEI:  I would like to introduce as 5170 an

 8 email from you to Mr. Laucher dated July 24th.  It is

 9 attaching what appears to be a red line version of the Scope

10 of the Examination.  So let me show that to you.  Take an

11 opportunity to look it over and let me know when you are

12 done.

13           THE COURT:  All right, I am going to mark as 5170

14 an email with a top date of July 24th, 2007.

15           (Exhibit No. 5170 marked for Identification.)

16           THE WITNESS:  I have read it.

17 BY MR. VELKEI:

18      Q.   This does, in fact, reflect the fact that at some

19 point in time the Company was considering bringing the

20 examination not just against PacifiCare but also United,

21 correct?

22           MR. STRUMWASSER:  Objection.  I think Mr. Velkei

23 misspoke.  He said "the Company" was considering.

24           MR. VELKEI:  I'm sorry, the Department.

25           THE WITNESS:  That is what appears to be reported
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 1 here, yes.

 2 BY MR. VELKEI:

 3      Q.   Just so I am clear, the Department really didn't

 4 have jurisdiction over UHIC at the time, correct?

 5      A.   I don't recollect that, sir.

 6      Q.   United at the time had no fully insured business,

 7 isn't that true?

 8      A.   I am not aware of that.

 9      Q.   Now, with regard to PacifiCare, PacifiCare had no

10 prior history of enforcement actions, correct?

11      A.   Again, I don't know what the record of the Company

12 is, so I couldn't answer that question.  I don't know.

13      Q.   Now, it appears to me that there would have been

14 some diligence done by your department or Bureau before a

15 decision was made to conduct the exam; correct?

16      A.   That would be the normal routine processes for the

17 examiners, yes.

18      Q.   So would there be some kind of market analysis

19 that would have been done to evaluate prior enforcement

20 proceedings with the target size of the plan, that type of

21 thing?

22      A.   That's possible.

23      Q.   That is standard policy?

24      A.   I would say it is fairly standard, yes.

25      Q.   Is it fair to say that you are certainly not aware
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 1 of any enforcement proceedings ever brought against PHLIC

 2 prior to this one here today?

 3      A.   I am not aware of any, no.

 4      Q.   As far as you know, PacifiCare, PHLIC, was a good

 5 citizen from the Department's perspective up until this

 6 time, correct?

 7           MR. STRUMWASSER:  Up until which time?

 8           MR. VELKEI:  July of 2007.

 9           THE WITNESS:  Well, I was informed about

10 complaints, that complaints were coming in and that there

11 were ongoing problems with people trying to secure coverage

12 and/or get their claims paid.

13 BY MR. VELKEI:

14      Q.   When do you first recall there being issues with

15 complaints being lodged against PacifiCare?

16      A.   My best recollection was when Ms. Smith advised me

17 about the fact that there were complaints that were

18 developing.

19      Q.   So that would be February of '07 based on some of

20 the emails we looked at today?

21      A.   Yeah, based on that.  But I don't know when she

22 first brought it to my attention.  It could have been the

23 prior year for all I know.  I don't know when it was that

24 she first did.  We just have the emails to refer to.

25      Q.   Prior to the time that that was first brought to
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 1 your attention by Ms. Smith, had there been, to your

 2 knowledge, any problems with PHLIC and the Department?

 3           MR. STRUMWASSER:  There is an ambiguity here.  The

 4 question is -- is the questions whether there had been

 5 problems with PacifiCare prior to the date of this

 6 conversation with Ms. Smith or is it whether he was aware of

 7 the conversation?

 8           THE COURT:  I think it has to be was he aware.

 9           So I will ask you to answer that.

10           THE WITNESS:  I was not aware of any problems.

11 BY MR. VELKEI:

12      Q.   Does it sound about right that at the time that

13 the Market Conduct Exam was initiated, the number of members

14 on this PPO plan -- let me be clear and maybe I should refer

15 to this document.  The focus of the Market Conduct exam was

16 strictly the PPO business for PHLIC, correct?

17      A.   Are you referring to a document or are you asking

18 me my opinion?

19      Q.   I am trying to get to the information.  I just am

20 trying to determine -- I want to make sure that we all are

21 on the same wavelength about what was being examined.

22      A.   I do not recall specifically the scope of the

23 document you put in front of me.  Frankly, I don't recall

24 ever seeing it.  It may have been discussed with me.  It may

25 not have been.
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 1      Q.   From this document can you determine what the

 2 scope of the examination would be and whether it was limited

 3 to PHLIC PPO business?

 4      A.   It doesn't appear to apply to PPO only.  It

 5 appears to have greater context than that.

 6      Q.   To your knowledge, was the exam limited to PHLIC

 7 PPO business?

 8      A.   Not to my knowledge.

 9      Q.   Do you know one way or the other as you sit here

10 today?

11      A.   I don't.

12           MR. VELKEI:  I think it is a good time to break.

13 And then of course, we'll have to schedule another day to

14 bring Mr. Dixon back at the inconvenience of the witness.

15           THE COURT:  Did you want to move any of these

16 documentation in or should we talk about it tomorrow?

17           MR. STRUMWASSER:  Let's talk about it tomorrow,

18 Your Honor, because we have one that we have to check the

19 confidentiality on.

20           THE COURT:  You are released for today.

21           5170 is being offered into evidence.  There is no

22 objection.  I am going to enter it.

23           5169.

24           MR. STRUMWASSER:  No objection.

25           MR. VELKEI:  To avoid any confidentiality, we
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 1 don't need to enter this one at this point in time, because

 2 I think from our perspective there would be a

 3 confidentiality issue.

 4           MR. STRUMWASSER:  Do they want to withdraw it?

 5           MR. VELKEI:  I think it would be easier that way.

 6 If the witness didn't recognize it, I don't see the point.

 7 We'll just wait until tomorrow.

 8           THE COURT:  5168, any objection to that?

 9           MR. STRUMWASSER:  No objection.

10           THE COURT:  That will be entered.

11           5167.

12           MR. VELKEI:  We are withdrawing that, Your Honor.

13           MR. STRUMWASSER:  That's fine.

14           Do you want to renumber?

15           THE COURT:  You have a stray number.  They have a

16 stray number.

17           MR. VELKEI:  5166 is the one we are going to have

18 to brief.

19           THE COURT:  5165?

20           MR. STRUMWASSER:  That's the one that we want to

21 look at over night.

22           MR. VELKEI:  5164.

23           THE COURT:  Any objection to my putting this into

24 the mix?

25           MR. STRUMWASSER:  5164 can come in.  I don't think
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 1 it is officially noticeable, but I have no objection to it

 2 being admitted.

 3           (Exhibit Nos. 5170, 5168 and 5164

 4            received in Evidence.)

 5           THE COURT:  Then there is a set of documents --

 6 off the record.

 7           (The proceedings were adjourned at 3:50 p.m.)

 8                           --oOo--
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 1                       REPORTER'S CERTIFICATE

 2           I, Dynele Simonov, CSR No. 11211, a Certified

 3 Shorthand Reporter, certify:

 4           That the foregoing proceedings were taken before

 5 me at the time and place therein set forth, at which time

 6 the witness was put under oath by me;

 7           That the testimony of the witness, the questions

 8 propounded, and all objections and statements made at the

 9 time of the examination were recorded stenographically by me

10 and were thereafter transcribed;

11           That the foregoing is a true and correct

12 transcript of my shorthand notes so taken.

13           I further certify that I am not a relative or

14 employee of any attorney of the parties, nor financially

15 interested in the action.

16           I declare under penalty of perjury under the laws
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 2
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 1 Tuesday, March 2, 2010              10:36 o'clock a.m.

 2                        ---o0o---

 3                  P R O C E E D I N G S

 4      THE COURT:  All right.  This is on the record

 5 before the Insurance Commissioner in the State of

 6 California in the matter of PacifiCare Life and Health

 7 Insurance Company.  This is OAH Case No. 2009061395,

 8 Agency No. UPA 2007-00004.  Today's date is February --

 9 excuse me, March 2nd, 2010.  And counsel are present.

10          We don't have a respondent today?

11      MR. KENT:  No, since we're not going to have live

12 testimony.  We'll have someone here tomorrow.

13      THE COURT:  Not a problem, as long as it's okay

14 with you.

15      MR. KENT:  Yes.

16      THE COURT:  So we took a lot of time this morning

17 going through documents to figure out which were

18 confidential and which weren't.  I'm going to try and

19 go through a list of those that were agreed not to be

20 confidential.

21          The only problem comes up if they're not in

22 evidence, is why I'm hesitating.  But the first one I

23 have is 353 is agreed to be not confidential, and it is

24 in evidence.

25          39- -- and I could have made a mistake, so I
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 1 hope you're following along.

 2          391 is in evidence, and it was agreed not to

 3 be confidential.

 4          392 --

 5      MS. EVANS:  Your Honor, these aren't in order per

 6 our list but --

 7      THE COURT:  They're not in order.

 8      MS. EVANS:  Okay.

 9      THE COURT:  I tried to make them in order, and

10 then they came in to me from you out of order.

11      MS. EVANS:  Understood.

12      THE COURT:  392 is remove the confidentiality.

13 It's in evidence.

14          395 remove the confidentiality, and it's in

15 evidence.

16          And 438 -- 438 has not been moved into

17 evidence.  So did you want me to hold that, and we do

18 the whole row?  Or do you want to just do it?

19      MR. STRUMWASSER:  What's --

20      THE COURT:  So 426 to 462, and then 463 through

21 466 have not been offered.

22      MR. STRUMWASSER:  I think we offered them, but we

23 deferred them.

24      THE COURT:  Do you want to do them now?

25      MR. STRUMWASSER:  Sure.  And we do have 438, but
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 1 we can just take it up --

 2      THE COURT:  425 is in.

 3          426, is there any objection?

 4      MS. EVANS:  Yes.

 5      MR. McDONALD:  Yes, your Honor.  I think that has

 6 some HR material as well as quantitative financial

 7 data, your Honor.

 8      THE COURT:  So that is a confidential issue?  I

 9 see.  Here it is.  All right.

10      MR. STRUMWASSER:  426, your Honor, is their going

11 in position, July of 2005.

12      THE COURT:  Okay.

13      MR. STRUMWASSER:  We don't see any plausible claim

14 that there's any confidential competitive information

15 that's useful.  If there's HR information here, we

16 should find out and redact it.  But you know, this is

17 almost five years ago for an acquisition that closed

18 four and a half years ago, four years ago.  And we just

19 don't agree that there's any confidential

20 complications.

21      THE COURT:  Who's speaking for PacifiCare on this?

22      MR. McDONALD:  Your Honor, I can.  This was a

23 document introduced in connection with the examination

24 of Mr. Burghoff.  Your Honor, if you look at Slide 33,

25 which starts on Page 479028, there's extensive
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 1 discussion of individuals under the heading "People to

 2 keep and other commentary."  It's our position that

 3 there's no reason for that information to be made

 4 public.

 5      THE COURT:  All right.

 6      MR. STRUMWASSER:  Your Honor, I have a suggestion

 7 on that.

 8      THE COURT:  All right.

 9      MR. STRUMWASSER:  I'm happy to have the entire

10 document treated as -- put in an envelope with the

11 understanding that it is only Bates 428 through 431

12 that are actually confidential.

13      THE COURT:  Is that acceptable?  I'm going to

14 enter it into evidence while we discuss this.

15      MR. McDONALD:  Sure.

16          (Department's Exhibit 426 admitted into

17           evidence)

18      MR. McDONALD:  Your Honor, there's additional

19 information on Slide 7, which is Page 479002.

20      THE COURT:  Okay.

21      MR. McDONALD:  It has information broken down by

22 state about commercial consumers served.  I don't

23 believe -- this is not public information.

24      MR. STRUMWASSER:  That may be true.  I actually

25 think it may well be public information, but more to
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 1 the point, it's five-year-old data.

 2      THE COURT:  I'm going to put it in a confidential

 3 envelope and -- except for Pages 7 and then entire back

 4 part of it.  If somebody wants to open the envelope and

 5 look at the front part, except for Page 7, I guess they

 6 can.

 7      MR. STRUMWASSER:  Actually, it's not the entire

 8 back part.  It ends with Page 36.

 9      THE COURT:  It's in an envelope marked

10 "confidential."

11          427, you removed the confidentiality on that

12 one.  Any objection?

13      MR. McDONALD:  No.

14      THE COURT:  That will be entered.

15          (Department's Exhibit 427 admitted into

16           evidence)

17      THE COURT:  428, same thing.  Any objection?

18      MR. McDONALD:  No.

19      THE COURT:  That will be entered.

20          (Department's Exhibit 428 admitted into

21           evidence)

22      THE COURT:  429, same thing?

23      MR. McDONALD:  I guess the issue on this one, your

24 Honor, is I think this is one of those documents that

25 is without a -- it's an unknown author.
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 1      THE COURT:  All right.  Well, I'm going to enter

 2 it subject to finding out if we the put an author on it

 3 later.  But I thought there was no issue since it came

 4 from PacifiCare.

 5      MR. STRUMWASSER:  Yeah, I think there is no

 6 question as to authenticity.

 7      THE COURT:  So if it's irrelevant, we can deal

 8 with it later.

 9          (Department's Exhibit 429 admitted into

10           evidence)

11      THE COURT:  430, you also took the confidentiality

12 off of that one.

13      MR. McDONALD:  Yeah, no objection to 430.

14      THE COURT:  431 same thing?

15      MR. McDONALD:  That's okay.

16      THE COURT:  That will be entered.

17          (Department's Exhibits 430 and 431 admitted

18           into evidence)

19      THE COURT:  432, you took the confidentiality off

20 that one.

21      MR. McDONALD:  Yeah, that's fine.

22      THE COURT:  That will be entered.

23          (Department's Exhibit 432 admitted into

24           evidence)

25      THE COURT:  433 I believe may still be an issue.



4784

 1      MR. McDONALD:  Yes.

 2      THE COURT:  So I have this as both a confidential

 3 question and a foundation question.  It came from

 4 PacifiCare.  So subject to the relevance, what's the

 5 confidential issue?

 6      MR. McDONALD:  Well, your Honor, this document

 7 indicates it was prepared for the -- it's the parent

 8 company's audit committee.  So it's at the highest

 9 corporate level.  It's an internal document that was

10 not prepared for public dissemination.  It contains

11 operational metrics as well as forecasted savings, a

12 lot of information, I think, that's nonpublic,

13 financial information.

14      MR. STRUMWASSER:  Could we have a specification?

15 The allegation that it's nonpublic financial

16 information is easy to make.  There's a lot of stuff in

17 here.  I would like to know what specifically is

18 claimed to be nonpublic financial information.

19      MR. VELKEI:  I mean, for example, like, on Page 8,

20 diligence targets for network access fees, operating

21 efficiencies, market expectations.

22      THE COURT:  I'm going to mark it as confidential.

23      MR. STRUMWASSER:  Your Honor, may I be heard

24 first?

25      THE COURT:  Sure, of course.



4785

 1      MR. STRUMWASSER:  The question that is going to

 2 come before your Honor is the synergy question.  Our

 3 position in this case is that there was a headlong

 4 pursuit of synergies that caused them to create

 5 problems.  The amounts of synergies, the fact that they

 6 took succor in their exceeding the goals, those are all

 7 relevant to that.  And we want to be able to give that

 8 to experts, to have experts comment on it, and we want

 9 to be able to brief it.

10      THE COURT:  So the confidentiality that I'm

11 designating now doesn't have anything to do with your

12 experts or court or those things.  They're just --

13 somebody can't come in and get these just because they

14 feel like it.

15          I appreciate that.  I'm going to make it

16 confidential.  You do get to argue it.  You do get to

17 show it to your experts.

18      MR. GEE:  Does it affect our briefing?

19      THE COURT:  No, not at all.

20      MR. STRUMWASSER:  Great.

21      THE COURT:  You may have to have some briefing

22 issues not go with the record.  That can be done really

23 easily.

24      MR. KENT:  That's fine, your Honor.

25      MR. STRUMWASSER:  What does that mean, your Honor?
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 1      THE COURT:  We can do them separate.  So if

 2 there's briefing issues on amounts of money and those

 3 kinds of things, if we want to do them, we can do them

 4 separately.  I will make findings based on your

 5 arguments.

 6      MR. STRUMWASSER:  Okay.

 7      THE COURT:  434 is -- you removed the

 8 confidentiality.

 9      MR. McDONALD:  Yes, fine.

10      THE COURT:  So that's entered.

11          (Department's Exhibit 434 admitted into

12           evidence)

13      THE COURT:  435?

14      MR. VELKEI:  I believe it's agreed it's going to

15 be confidential.

16      THE COURT:  So that is already taken care of?

17      MR. STRUMWASSER:  Which one?

18      MR. VELKEI:  435.

19      THE COURT:  Yes, agreed to remain confidential.

20      THE COURT:  436, any objection?

21      MR. McDONALD:  No, I don't believe so.

22      THE COURT:  All right.  That will be entered.

23          (Department's Exhibit 436 admitted into

24           evidence)

25      THE COURT:  437, any objection?
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 1      MR. McDONALD:  No objection.

 2      THE COURT:  That will be entered.

 3          (Department's Exhibit 437 admitted into

 4           evidence)

 5      THE COURT:  438?

 6      MR.  McDONALD:  I think we dealt with that with

 7 the redaction.

 8      THE COURT:  So that's coming up.

 9      MR. GEE:  And I actually have your copy, your

10 Honor.

11      THE COURT:  Thank you.  Any objection?

12      MR. McDONALD:  No.

13      THE COURT:  That will be entered.

14          (Department's Exhibit 438 admitted into

15           evidence)

16      THE COURT:  439?

17      MR. VELKEI:  I think the issue was that there were

18 two pages --

19      THE COURT:  That's remaining confidential.  It's

20 by agreement.  But no objection to it being entered?

21      MR. McDONALD:  No.

22          (Department's Exhibit 439 admitted into

23           evidence)

24      THE COURT:  410 you removed the -- excuse me, 440

25 you removed the confidentiality.  Any objection?
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 1      MR. McDONALD:  No.

 2      THE COURT:  That will be entered.

 3          (Department's Exhibit 440 admitted into

 4           evidence)

 5      THE COURT:  441, you removed confidentiality.  Any

 6 objection?

 7      MR. McDONALD:  No.

 8      THE COURT:  That will be entered.

 9          (Department's Exhibit 441 admitted into

10           evidence)

11      THE COURT:  442, same?

12      MR. McDONALD:  I think that's right.  Yes.

13      THE COURT:  443 same?

14      MR. VELKEI:  Yes.

15          (Department's Exhibits 442 and 443 admitted

16           into evidence)

17      THE COURT:  444 is something else.  Let's see

18 where that is.

19      MR. McDONALD:  I think you already marked it as

20 confidential, your Honor.  I think there was some HR

21 issue.

22      MR. STRUMWASSER:  Yes, that's right.

23      THE COURT:  That was agreed on.

24      MR. STRUMWASSER:  Yes.

25      THE COURT:  All right.
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 1      THE COURT:  No objection to it being entered?

 2      MR. McDONALD:  No.

 3      THE COURT:  That will be entered.

 4          (Department's Exhibit 444 admitted into

 5           evidence)

 6      THE COURT:  445, you removed the confidentiality.

 7 Any objection?

 8      MR. McDONALD:  No.

 9      THE COURT:  That will be entered.

10          (Department's Exhibit 445 admitted into

11           evidence)

12      THE COURT:  446 you removed the confidentiality.

13 Any objection?

14      MR. McDONALD:  This is the issue regarding --

15 we'll just let it go.  That can go in.

16      THE COURT:  That will be entered.

17          (Department's Exhibit 446 admitted into

18           evidence)

19      THE COURT:  The next, though, is 447.

20      MR. VELKEI:  Your Honor, this is the internal

21 metrics and nonpublic financial data, pretty detailed

22 information.

23      THE COURT:  Why don't you think this one should be

24 confidential?

25      MR. STRUMWASSER:  Same argument as before.  These
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 1 are old data, and they're the synergy stuff.  But it

 2 follows your Honor's --

 3      THE COURT:  Yes, I'll let you argue on it.  It's

 4 an awful lot of information.  I will make it

 5 confidential.  But no objection to it being entered?

 6      MR. McDONALD:  No.

 7      THE COURT:  All right.

 8          (Department's Exhibit 447 admitted into

 9           evidence)

10      THE COURT:  448?

11      MR. McDONALD:  It's our belief that this is a

12 document that should remain confidential.  It has a lot

13 of internal analytical information that was clearly

14 created for internal company purposes not to be shared

15 with third parties.

16      MR. STRUMWASSER:  Can we have a reference to

17 pages?

18      THE COURT:  Yes, 168700 through --

19      MR. STRUMWASSER:  I'm sorry.  I'm asking what

20 pages have financial data?  This is a lot of narrative.

21 I don't see a lot of numbers.

22      MR. McDONALD:  I didn't suggest it was exclusively

23 financial data.  I think it has analytical information

24 where the company's conducted a self-analysis that was

25 not intended to be made public.  I don't understand why
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 1 in this proceeding this document should become a public

 2 document.  It was clearly created to be considered

 3 internally.  It was not distributed for third parties

 4 to consider.

 5      MR. STRUMWASSER:  Your Honor, that is going to be

 6 true of every document.

 7      THE COURT:  A lot of them are.  I'm going to make

 8 this not confidential by my order.

 9          Any objection to it being entered, however?

10      MR. McDONALD:  No.

11      THE COURT:  All right.  That will be entered.

12          (Department's Exhibit 448 admitted into

13           evidence)

14      THE COURT:  449?

15      MR. VELKEI:  Detailed financial metrics, nonpublic

16 information.

17      MR. STRUMWASSER:  Can we have a reference to

18 pages?

19      THE COURT:  Yeah, it's 125.

20      MR. STRUMWASSER:  I think they would say 124 also.

21      THE COURT:  Yes.  I'm going to -- go ahead.

22      MR. STRUMWASSER:  Your Honor, when we have a

23 document that's got a lot of narrative and a couple of

24 pages, I would like us to designate, on the record,

25 which pages are being treated as confidential.
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 1          And I think that the only numbered pages are

 2 124, 125.  I'm open to suggestions to the contrary.

 3      THE COURT:  Anything else?

 4      MR. VELKEI:  There's, you know, 121 "Current Best

 5 Estimates" and the number of categories.  122 has

 6 financial information.

 7      MR. STRUMWASSER:  122 has --

 8      THE COURT:  So the financial information

 9 specifically in that document is confidential and will

10 be put in an envelope.  Things that are not financial

11 are not confidential.

12      MR. STRUMWASSER:  Very good.  Thank you, your

13 Honor.

14      THE COURT:  Any objection to it being entered into

15 evidence?

16      MR. McDONALD:  No.

17      THE COURT:  It will be entered into evidence.

18          (Department's Exhibit 449 admitted into

19           evidence)

20      THE COURT:  Okay.  450?

21      MR. VELKEI:  Can we have one second, your Honor.

22      THE COURT:  Certainly.

23      MR. McDONALD:  I think there's a foundational

24 issue, your Honor, where the witness didn't -- this is

25 one of these unidentified documents the witness didn't
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 1 recognize.

 2      MR. STRUMWASSER:  But it did come from their

 3 files.

 4      THE COURT:  All right.  Do you believe that you'll

 5 have a witness who will recognize this?  Yes, right?

 6      MR. STRUMWASSER:  I do not know.

 7      THE COURT:  You don't know.  Shall we put it aside

 8 for now?

 9      MR. STRUMWASSER:  I think that --

10      THE COURT:  I mean, is there an objection to it

11 being entered in the sense that --

12      MR. McDONALD:  I think Mr. Burghoff was asked

13 questions about whether he agreed with those

14 statements.  And that's in the testimony.  Whether the

15 document, independent of that testimony, should be

16 entered into evidence I think is a separate --

17      THE COURT:  I'm going to enter it now for that

18 limited purpose, and then if it gets explained further,

19 it can get explained further.

20      MR. STRUMWASSER:  Okay.  Thank you, your Honor.

21          (Department's Exhibit 450 admitted into

22           evidence)

23      THE COURT:  451, you took the confidentiality off

24 of that.  Any objection?

25      MR. McDONALD:  No.
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 1      THE COURT:  That will be entered.

 2          (Department's Exhibit 451 admitted into

 3           evidence)

 4      THE COURT:  And I'm removing the confidentiality

 5 on 450.

 6          452?

 7      MR. McDONALD:  I think that remains confidential

 8 by agreement.

 9      THE COURT:  Any objection?

10      MR. McDONALD:  No.

11      THE COURT:  That will be entered.

12          (Department's Exhibit 452 admitted into

13           evidence)

14      THE COURT:  453?

15      MR. VELKEI:  Same concept, your Honor, lots of

16 internal metrics here, assorted details, plans go well

17 beyond PPO into HMO, all aspects of the company,

18 non-California.  There's slides that are specific to

19 other states.

20      THE COURT:  Same thing, Mr. Strumwasser, if I just

21 make the parts that are confidential that are the

22 financial parts and the rest --

23      MR. STRUMWASSER:  That's what I was going to

24 suggest, yeah.  The document is confidential with the

25 understanding it's only the financial parts.
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 1      THE COURT:  Any objection to it being entered?

 2      MR. McDONALD:  No.

 3      THE COURT:  All right.  That will be entered.

 4          (Department's Exhibit 453 admitted into

 5           evidence)

 6      MR. VELKEI:  Your Honor, for clarification in that

 7 regard, if there were to be some kind of Public Records

 8 Act request, what would then --

 9      THE COURT:  My guess is it would have to go

10 through our attorney.  But the stuff in the envelopes

11 won't be turned over to the public unless they've read

12 the transcript along with it.

13      MR. VELKEI:  Thank you, your Honor.

14      MR. STRUMWASSER:  I didn't understand that.

15      THE COURT:  Well, my experience is that no one

16 reads the transcript except one person when this gets

17 somewhere and that people make requests sometimes but

18 they don't read the transcripts.

19          So what the practical matter is, the things

20 that are confidential won't be turned over to the

21 public unless they've read the transcript and asked for

22 the particular parts.  And then the attorney will

23 probably go through it and do that.

24      MR. STRUMWASSER:  The one thing, I think, if

25 somebody were to make a Public Records Acts request for
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 1 the exhibits as such, then that would cover the

 2 confidential.  But I think that PacifiCare is entitled

 3 to some process whereby it's given notice of the

 4 request and an opportunity to do something before --

 5      THE COURT:  My experience is that they have to get

 6 a court order to get the confidential documents.

 7      MR. STRUMWASSER:  You mean that the requestor has

 8 to --

 9      THE COURT:  The requestor has to get a court order

10 to get the confidential documents.  That's my

11 recollection.  Don't quote me on that.

12      MR. STRUMWASSER:  The only person who is going to

13 quote you is the reporter.

14      THE COURT:  Yes, right.  So 454, looks like the

15 same problem?

16      MR. VELKEI:  Yes, your Honor.

17      MR. STRUMWASSER:  Confidential to the financial

18 data, which, in this case is pretty much it.  Actually,

19 there is a second page which is helpful and not

20 financial.

21      THE COURT:  Any objection to that?

22      MR.  McDONALD:  No, your Honor.

23          (Department's Exhibit 454 admitted into

24           evidence)

25      THE COURT:  All right.  455, same thing?
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 1      MR. VELKEI:  Yes, your Honor.  Detailed metrics

 2 across the company, company-wide.

 3      MR. STRUMWASSER:  This is personnel turnover up to

 4 spring of 2007.  I don't see how this could have any

 5 competitive significance.

 6      THE COURT:  No, but there are HR names on here.

 7      MR. STRUMWASSER:  But it doesn't have names.  It

 8 just has numbers.

 9      MR. VELKEI:  But it also has internal metrics

10 comparing it within the company.  This is not the kind

11 of information we want competitors to have access to --

12 Blue Shield -- talking about all the turnover at our

13 companies.  This is very high level, top level analysis

14 of issues, many of which -- most of which have no

15 impact on these proceedings.

16      MR. STRUMWASSER:  What would Blue Shield do if it

17 knew, as it will, undoubtedly, just from the record and

18 the decision, that there was X percent turnover in

19 California as opposed to A through L in other states?

20 What's the competitive significance of that?

21      MR. VELKEI:  I think there's a lot of competitive

22 significance.  If the point is you're trying to make

23 arguments about why you compared better to somebody

24 else -- I mean, this is internal metrics that talks

25 about judging us against other pieces of the company.
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 1      THE COURT:  I think it's quite old.  Presumably

 2 it's not of any present value.

 3      MR. VELKEI:  It's hard to tell, your Honor.  This

 4 really goes -- it's talking about the southwest region,

 5 other regions -- Arizona, California, Oklahoma,

 6 Ovations, which is, I think, Medicare, AmeriChoice,

 7 UHC.  I mean, this is all -- this is HR data, first of

 8 all.  Whether or not there are names, it's related to

 9 HR issues and whole aspects of the company that just

10 aren't even impacted by these proceedings.

11      MR. STRUMWASSER:  Just as a formal matter, you

12 don't establish the confidentiality of a document by

13 saying they may have competitive significance.  There's

14 nothing exemplary showing.  There's nothing apparent

15 from the document itself to suggest that a January 2007

16 monthly loss of personnel has any competitive

17 significance in 2010.

18      THE COURT:  I'm going remove the confidentiality

19 on this one.  And any objection to it being admitted?

20 I noticed -- the names I thought were people -- are

21 names of people who are involved in this, not people

22 who left their jobs because of this.

23      MR. STRUMWASSER:  Yeah.  They're not listed as

24 human capital.

25      THE COURT:  Any objection to the document itself?
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 1      MR. McDONALD:  No.

 2      THE COURT:  All right.  That will be entered.

 3          (Department's Exhibit 455 admitted into

 4           evidence)

 5      MR. KENT:  Your Honor, generally, how are we going

 6 to handle relevance?

 7      THE COURT:  If you have a relevance objection, you

 8 should let me know.  You should keep track of them

 9 because if they don't -- there's a couple of things

10 that I've said that, if we don't hook them up, they're

11 not relevant.

12          I kind of was relying on counsel to get back

13 to those when the time comes.

14          If they're not connected in any way and not

15 really relevant, then you can make a motion to strike,

16 and I'll remove them from the record.

17      MR. KENT:  And as you've seen, there are a number

18 of documents that either have very little or nothing to

19 do with PacifiCare PPO per se.  And sometimes that gets

20 lost -- sometimes that comes out but sometimes it gets

21 lost because the witness who is being asked about a

22 particular document just doesn't know about that

23 document.

24      THE COURT:  I have a few like that set aside.  I

25 hope you're keeping track because I don't have a
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 1 problem with striking them from the record if they're

 2 not connected.

 3      MR. STRUMWASSER:  Nor do we.  We've tried not to

 4 introduce any such into evidence.  But if it's a

 5 document that has relevance to both, then obviously

 6 it's a relevant document.

 7      THE COURT:  Yeah, parts of it might be relevant.

 8 You might designate which parts are relevant as opposed

 9 to the whole thing.  I'm not opposed to that either.  I

10 figure we'll probably be doing cleanup like this more

11 than once.

12          The next document I have is 456, and I don't

13 know why I have it.

14      MR. VELKEI:  I think there's no issue of

15 confidentiality.

16      THE COURT:  Okay.  456 is entered.

17          (Department's Exhibit 456 admitted into

18           evidence)

19      THE COURT:  457?

20      MR. VELKEI:  Confidentiality, your Honor.  This is

21 a draft that isn't even actually a presentation for the

22 UnitedHealthcare Group Board and deals with a lot of

23 financial metric, very high level information.  I mean,

24 board packages are always confidential or treated that

25 way.  And this is actually a draft, so I'm sure there
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 1 was some legal input at some point.

 2      MR. STRUMWASSER:  Consistent with your Honor's

 3 prior ruling --

 4      THE COURT:  Same thing?

 5      MR. STRUMWASSER:  Same thing, financial data

 6 remains confidential.

 7      THE COURT:  Any objection to it?

 8      MR. KENT:  Not under those conditions.

 9      THE COURT:  All right.

10          (Department's Exhibit 457 admitted into

11           evidence)

12      THE COURT:  The next one is 458.

13      MR. VELKEI:  Your Honor, if I may, to juxtapose

14 458 to 466, and just dealing exclusively with the issue

15 of confidentiality, I can see where, on 458, that there

16 would -- Mr. Strumwasser would want that not to be

17 confidential.  But to juxtapose it to 466, this is a

18 very detailed sort of self-critical analysis that's

19 used for the Sierra acquisition, completely different

20 transaction.  My view is we'll remove confidentiality

21 on 458, but 466 kind of takes it to another level.

22      THE COURT:  But you're going to remove it on 458?

23 Wait till we get to the other one.

24      MR. VELKEI:  Yes.

25      THE COURT:  All right.  458 is not confidential,
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 1 and no objection to it being entered.

 2          (Department's Exhibit 458 admitted into

 3           evidence)

 4      THE COURT:  Then 459?

 5      MR. VELKEI:  No objection to confidentiality

 6 removal.

 7      THE COURT:  That will be entered.

 8          (Department's Exhibit 459 admitted into

 9           evidence)

10      THE COURT:  460?

11      MR. VELKEI:  No objection to confidentiality or

12 entry.

13      THE COURT:  That will be entered.

14          (Department's Exhibit 460 admitted into

15           evidence)

16      THE COURT:  461?

17      MR. VELKEI:  Same.

18      THE COURT:  That will be entered.

19          (Department's Exhibit 461 admitted into

20           evidence)

21      THE COURT:  462?

22      MR. VELKEI:  Same.

23      THE COURT:  That will be entered.

24          (Department's Exhibit 462 admitted into

25           evidence)
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 1      THE COURT:  Now I have to go to a different page.

 2          All right.  463?

 3      MR. VELKEI:  This one, your Honor, is -- it's a

 4 board document, the UnitedHealthcare Group board.  It

 5 contemplates regulatory and legal issues.  You see on

 6 the first page, "UHC regulatory affairs and legal

 7 working with CDI to minimize fine amount."  It's

 8 talking about next steps in regulatory proceedings.

 9          Frankly, I think it may even be privileged,

10 but at a minimum it should be marked confidential.

11      MR. STRUMWASSER:  On the grounds of?

12      MR. VELKEI:  Just what I said.  It's contemplating

13 regulatory action, "next steps" referencing legal and

14 what legal should be doing regarding these regulatory

15 actions.  It's high level confidential information

16 communicated to the parent board company.

17      MR. STRUMWASSER:  If there's a claim that it's

18 attorney-client privilege -- you know, it was not

19 marked as such.  There's nothing on the document to

20 indicate that.  If it is claimed as some kind of a

21 future actions not attorney-client, I don't know of the

22 privilege.

23      MR. VELKEI:  Well, on the first page it says, "UHG

24 Regulatory Affairs and Legal working with CDI to

25 minimize fine amount."  It's talking about next steps
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 1 with regard to, you know, the litigation with the

 2 Department, issues with the DMHC.  This is regulatory

 3 and legal issues.

 4      THE COURT:  Who's communicating to whom?

 5      MR. VELKEI:  This is being communicated to the

 6 board of UnitedHealthcare Group.

 7      THE COURT:  By?

 8      MR. VELKEI:  Unclear, your Honor.  But it's

 9 talking about these legal and regulatory issues.

10      THE COURT:  If you are claiming attorney-client

11 privilege, I'll stick it in that stack, and I'll make a

12 determination.

13          If you're not, it doesn't appear to be

14 privileged.

15      MR. VELKEI:  What I was going suggest, your Honor,

16 is that at a minimum, at least it should be marked

17 confidential.

18      MR. STRUMWASSER:  Confidentiality is for things

19 that are not privileged but have certain trade secret

20 qualities to them.  That doesn't appear to be the case

21 here.

22          The fact that the Department and PacifiCare

23 were talking and were talking with lawyers present is

24 nothing new.  That information is all over this record.

25      MR. VELKEI:  This is not about talking to the



4805

 1 Department.  This is about reporting to the board of

 2 UnitedHealthcare Group about the status of this

 3 proceeding and other proceedings related to regulatory

 4 issues.

 5      THE COURT:  But it's not attorney-client privilege

 6 if it wasn't communicated from an attorney, right?

 7      MR. VELKEI:  But they're referencing legal

 8 communications, your Honor.  Clearly there were

 9 communications with regard to legal's strategy in

10 dealing with this.

11          If you look on the first page, "Regulatory

12 Affairs and Legal are working with CDI to minimize fine

13 amount.  Next steps."  These are lawyers involved in

14 this process.

15          You know, I was trying to be reasonable and

16 not say "attorney-client privilege."  But it seems to

17 me this is the height of confidentiality.

18      MR. GEE:  I think that's referencing

19 communications regulatory affairs and legal had with

20 CDI.  So those communications can't be privileged.

21      MR. VELKEI:  Disagreed.  That's not at all what

22 it's referencing.

23      THE COURT:  I'll set it aside, and we can discuss

24 it as attorney-client privilege.

25      MR. VELKEI:  Your Honor, we are open to just
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 1 marking it confidential and leaving it within the

 2 record, just as long as there's some protection for it.

 3 I think that's the fair compromise.

 4      MR. STRUMWASSER:  We don't agree.  We're not

 5 interested in that.

 6          But is it in?

 7      THE COURT:  No.  If it's attorney-client

 8 privilege, it's not going to go in at all.

 9          464?

10      MR. VELKEI:  This is a whole marketing strategy.

11      THE COURT:  Where is 464?

12      MR. VELKEI:  I have a note that the parties agreed

13 to keep this one confidential.

14      THE COURT:  So any objection that one being

15 entered?

16      MR. McDONALD:  No.

17          (Department's Exhibit 464 admitted into

18           evidence)

19      THE COURT:  And 465 is the same as that.  It will

20 remain confidential.  Any objection to that going in?

21      MR. VELKEI:  Could I confer one minute, your

22 Honor?

23      THE COURT:  Yeah, sure.  You want to take a break?

24      MR. VELKEI:  Yes, please.

25          (Recess taken)
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 1      THE COURT:  Go back on the record.  Where were we?

 2      MR. VELKEI:  We were at 465, your Honor.  And I

 3 appreciate your Honor allowing us to take a break.

 4      THE COURT:  Sure.

 5      MR. VELKEI:  I noticed that this is actually

 6 labeled "Confidential and privileged attorney-client

 7 communication," so this was inadvertently produced.

 8      THE COURT:  466?

 9      MR. VELKEI:  465.

10      MR. STRUMWASSER:  Your Honor, our position is it's

11 got a stamp, it's got no attorney-client communication.

12 If you look at the document, the first page is key

13 activities with regard to the integration.  The second

14 is priorities and themes for financial and regulatory

15 compliance.  The third page is California background on

16 financial in the market.  The fourth page is more

17 background.

18          I mean, this is a business document, not a

19 legal document.  And the next page is an identified

20 priorities for the financial condition.

21      THE COURT:  Who is the attorney that's

22 communicating?

23      MR. VELKEI:  We need to investigate, your Honor.

24 This document and the other document, keep in mind, are

25 just being issued at the time we were served with the
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 1 accusation in this proceeding.  So a frank assessment

 2 of where things were in California including regulatory

 3 issues is exactly what this is.

 4      MR. STRUMWASSER:  This is actually five months

 5 after the service of the accusation.

 6      THE COURT:  All right.  I will give you time to

 7 look into it.

 8      MR. VELKEI:  Thank you, your Honor.

 9      THE COURT:  So that is -- 465.

10          So 466, "Lessons learned"?

11      MR. VELKEI:  This is the one I was referencing

12 before, your Honor.  This is related to a separate

13 acquisition, Sierra.  And frankly, there's just a lot

14 of detail including the Sierra acquisition and how that

15 should be structured and a frank assessment that I

16 guarantee you no one expected would be in the public

17 eye.

18          I don't think there's any need -- it's kind

19 of, at this point, piling on.  Counsel can use this

20 with their experts and for purposes of argument.  But

21 if these kinds of things get into the public eye when

22 there was never any intention to do so, it just puts a

23 chilling effect on people trying to be self-critical

24 and give frank assessments of how things have worked

25 and how they haven't.
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 1      THE COURT:  Do you want to be heard on that?

 2      MR. STRUMWASSER:  Yes, your Honor.  Actually,

 3 Mr. Velkei has given a very capable summary of the

 4 state of federal evidence law.  There is in the federal

 5 courts a self-examination privilege that says

 6 specifically what Mr. Velkei has described, that is, in

 7 order to encourage people to do these frank

 8 assessments, that we are going to protect them from

 9 admission in evidence and disclosure.

10          And precisely that rule has been considered

11 and rejected by the California courts.  There is no

12 such privilege.

13          If you strip this of the PacifiCare-specific

14 information, there is no competitive significance to

15 this because, stripped of the specific-PacifiCare

16 information, the points here read like the table of

17 contents of a business school text.  So you are

18 supposed to have cross-functional communication.

19 You're supposed to have sufficient understanding of the

20 financial papers.  You're supposed to do end-to-end

21 testing.  Those are all things that everybody is

22 supposed to do.  And what this document represents is,

23 "Here are the lessons we learned.  We didn't do those

24 things."  That's not privileged.

25      THE COURT:  I am going to put it in a confidential
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 1 envelope.  It's not privileged, I agree.  And for those

 2 issues that have to do with some other matter, the

 3 Sierra, we're not going to consider it.

 4      MR. VELKEI:  Thank you, your Honor.

 5      THE COURT:  And I assume it goes in evidence,

 6 correct?

 7      MR. VELKEI:  Yes.

 8          (Department's Exhibit 466 admitted into

 9           evidence)

10      THE COURT:  There are a few others that you agreed

11 would remain confidential, 382, 383.

12      MR. VELKEI:  That's correct.

13      THE COURT:  369, 378.

14      MR. VELKEI:  378, correct.  369?

15      MS. EVANS:  That's correct.

16      MR. VELKEI:  Correct.

17      THE COURT:  444, and 447.

18      MR. VELKEI:  Correct on 444.  I'm just checking my

19 notes on 447.

20          I think you've already gone through that, your

21 Honor.

22      THE COURT:  All right.  And then 5165, I'm

23 revisiting it again.

24      MR. VELKEI:  No confidentiality there.

25      THE COURT:  Any objection?  They agreed to remove
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 1 the confidentiality or you did or whatever.  Any

 2 objection to that being entered?

 3      MR. STRUMWASSER:  Oh, this is -- yeah.  What did

 4 we decide about this one?

 5          Mr. Gee is our expert on this.

 6      THE COURT:  They removed the confidentiality.  Any

 7 objection?

 8      MR. GEE:  That's right.  It's our confidentiality

 9 designation.  We'll remove it.  It was the attachment

10 that contained patient information.

11      THE COURT:  All right.  That will be entered now?

12      MR. STRUMWASSER:  Yes, your Honor.

13          (Respondent's Exhibit 5165 admitted into

14           evidence)

15      THE COURT:  5166?

16      MR. VELKEI:  What's the designation on that?

17      THE COURT:  I didn't have a designation.  I just

18 don't have it in evidence, so I didn't know what the

19 status was.

20      MR. VELKEI:  Your Honor, they had marked it

21 "confidential," so I think --

22      MR. STRUMWASSER:  This is the one that they're

23 going to brief and we're going to brief.

24      THE COURT:  So that's the little question mark.

25          5167 is withdrawn.
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 1      MR. VELKEI:  All right.

 2      THE COURT:  Now we're back to 5139.  Are we

 3 waiting until the person comes back on these, or are we

 4 going do them now?  It's UCLA.

 5      MR. VELKEI:  I think that's right; isn't it, Ron?

 6      MR. KENT:  That's fine, or we could do them right

 7 now.

 8      THE COURT:  I'd like to get as much straightened

 9 out as we can.  That's what we have this day for,

10 right?

11          So any objection to 5139?

12      MR. STRUMWASSER:  I think the real party in

13 interest isn't here.

14      MR. GEE:  This is a UCLA exhibit.

15      MR. KENT:  These documents came out of our files.

16 I don't think there's an authenticity issue.  I think

17 the only issue that Mr. Rossi was going to address when

18 he came back was whether we had a complete set of the

19 contract agreements or there were other parts of it.

20      THE COURT:  I think that's right.

21      MR. GEE:  I think that's right.  I think we can --

22      THE COURT:  So no objection?

23      MR. GEE:  No objection.

24      THE COURT:  5139 will be entered.  5140 will be

25 entered.  5141 will be entered, and 5142 will be
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 1 entered.  Those are the four contracts.

 2      MS. ROSEN:  Yes, your Honor.

 3          (Respondent's Exhibits 5139 through 5142

 4           admitted into evidence)

 5      THE COURT:  And 5143, 5144 and 5145 and 5146 are

 6 amendments.  Any objection to those?

 7      MS. ROSEN:  No, your Honor.

 8      THE COURT:  Those will be entered.

 9          (Respondent's Exhibits 5143 through 5146

10           admitted into evidence)

11      THE COURT:  And then 5147 was a manual.

12      MS. ROSEN:  Right.  And we're agreeing to --

13      THE COURT:  Is that the one you're fixing up for

14 me?

15      MR. KENT:  We've got the four pages, and either we

16 can pull the four pages out, or we can create an

17 exhibit and just submit it later today or tomorrow.

18      THE COURT:  It's up to you.

19      MR. GEE:  I think you can pull the four pages out.

20      MR. KENT:  Probably just the easiest thing is to

21 pull the four.

22      MR. VELKEI:  Just make sure you keep track of it.

23      MR. GEE:  Andrea, just keep track of the numbers.

24      MS. ROSEN:  Okay.

25      THE COURT:  Okay.  So 5147 as designated is
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 1 entered; is that correct?

 2      MR. KENT:  I believe so.

 3      MR. GEE:  Yes, your Honor.

 4      THE COURT:  5147 is entered.

 5          (Respondent's Exhibit 5147 admitted into

 6           evidence)

 7      THE COURT:  5148?  So that had -- I can't put my

 8 hand on it, 5148.  I have here a comparison of tax --

 9      MR. GEE:  It's like this, your Honor.

10      THE COURT:  Any objection?

11      MR. KENT:  None from this side.

12      MR. GEE:  I don't think the witness could

13 authenticate this.  And this is something that appeared

14 to be prepared by PacifiCare for the witness.  And they

15 need to bring someone in -- I don't think he recognized

16 those numbers.

17      MR. KENT:  It is our document.  We prepared it.

18 It was prepared by, I believe, Ms. Berkel.

19      THE COURT:  Okay.

20      MR. KENT:  What I'd suggest is we put it in, and

21 if we don't have someone testify, they can make a

22 motion to strike it for relevance.

23      THE COURT:  Is that okay?

24      MR. STRUMWASSER:  Sure.

25      THE COURT:  All right.  We'll enter it then.  5148
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 1 is provisionally entered.

 2          (Respondent's Exhibit 5148 admitted into

 3           evidence)

 4      THE COURT:  And if you give me one second, I'm

 5 going to go through all of the --

 6          So 5062, what is that?

 7      MR. VELKEI:  I have here, your Honor, it's a

 8 PacifiCare terminology reference guide.

 9      THE COURT:  Are you offering that?

10      MR. VELKEI:  I believe so.

11      THE COURT:  Any objection?

12      MR. GEE:  No objection.

13      THE COURT:  All right.  That will be entered.

14          (Respondent's Exhibit 5062 admitted into

15           evidence)

16      THE COURT:  5079?  I could have just missed these

17 when I was going through, so it's not necessarily

18 significant.

19      MR. VELKEI:  This is from the CMA.  We would like

20 to move this into evidence.

21      THE COURT:  Any objection?

22      MR. VELKEI:  I think witness even testified that

23 somebody from CMA prepared it.

24      MR. STRUMWASSER:  Who is the witness?

25      MR. VELKEI:  Jodi Black.  That's my recollection.
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 1      MR. GEE:  I believe there might have been a reason

 2 we didn't enter it initially, because I do remember

 3 there was an issue with some of these spreadsheets.

 4 She didn't recognize them.  She didn't think they were

 5 complete.

 6          Some of them were entered, I believe, but some

 7 were not.  And I think there might have been a reason.

 8 So we'll go back to the transcript and look at it.

 9      THE COURT:  All right.  Then 5091.

10      MR. VELKEI:  You know what I think it may have

11 been, your Honor?  I think there was marginalia that --

12      MR. GEE:  Can we just look at the transcript?

13      THE COURT:  Of course.

14          5091?

15      MR. VELKEI:  I think this is your document.

16      MR. McDONALD:  But we offered it.

17      MR. VELKEI:  No, we didn't offer it.

18      THE COURT:  Yes, you did.

19      MR. VELKEI:  Forgive me, your Honor.

20      THE COURT:  Any objection?

21      MR. STRUMWASSER:  No.  I'm just trying to find out

22 whether the ID or case number matters for purposes of

23 HIPAA.

24      THE COURT:  I think that's why I had a question

25 mark by it.  Did you want to redact it, or is that
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 1 necessary?

 2      MR. STRUMWASSER:  Why don't we take out the ID and

 3 case number.  I don't think anybody needs it.

 4      THE COURT:  Any objection?

 5      MR. KENT:  No.

 6      THE COURT:  Then I'm going to enter it, and you're

 7 going to do that.

 8          (Respondent's Exhibit 5091 admitted into

 9           evidence)

10      THE COURT:  With those bumps in the road, I

11 believe that's all -- of those.

12          Then you have removed the designation of

13 confidentiality on, I believe, 318?

14      MS. EVANS:  That's correct, with redactions.

15      THE COURT:  355?

16      MS. EVANS:  That's correct.

17      THE COURT:  359?

18      MS. EVANS:  That's correct.

19      THE COURT:  364?

20      MS. EVANS:  That's correct.

21      THE COURT:  371?

22      MS. EVANS:  That's correct.

23      THE COURT:  372?

24      MS. EVANS:  Yes.

25      THE COURT:  373?
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 1      MS. EVANS:  Yes.

 2      THE COURT:  374?

 3      MS. EVANS:  Yes.

 4      THE COURT:  375?

 5      MS. EVANS:  Yes.

 6      THE COURT:  376?

 7      MS. EVANS:  Yes.

 8      THE COURT:  379?

 9      MS. EVANS:  Yes.

10      THE COURT:  381?

11      MS. EVANS:  Yes.

12      THE COURT:  389?

13      MS. EVANS:  Yes.

14      THE COURT:  357?  Sorry.

15      MS. EVANS:  Yes.

16      THE COURT:  Then 417?

17      MS. EVANS:  Yes.

18      THE COURT:  420?

19      MS. EVANS:  Yes.

20      THE COURT:  425?

21      MS. EVANS:  Yes.

22      THE COURT:  438?

23      MS. ROSEN:  That was not an issue.

24      MS. EVANS:  Just a moment, your Honor.

25      MR. VELKEI:  Did we have some note?
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 1      MR. McDONALD:  That's the one where we redacted

 2 the name.

 3      THE COURT:  Thank you.

 4          448?

 5      MR. VELKEI:  I think you already ruled on this

 6 one, your Honor.

 7      THE COURT:  All right.  That's why I added it.

 8          To remain confidential besides the ones we've

 9 gone through is 383?

10      MR. GEE:  Yes, your Honor.

11      THE COURT:  382?

12      MR. GEE:  Yes, your Honor

13      THE COURT:  378?

14      MR. GEE:  Yes, your Honor.

15      THE COURT:  369?

16      MS. EVANS:  Yes, your Honor.

17      THE COURT:  And then the ones I ruled on, correct?

18 Then remove the confidentialities on 5163?

19      MS. EVANS:  That's correct.

20      MR. VELKEI:  I have this with redactions, though.

21      MS. EVANS:  Right.  But we still removed the

22 confidentiality.

23      THE COURT:  That's right.  5148?

24      MR. STRUMWASSER:  Could you say that again, your

25 Honor?
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 1      THE COURT:  5148.

 2      MR. VELKEI:  That's the UC chart with the TIN

 3 numbers, on the UC -- is that what that was?

 4      MR. KENT:  Right, 5147 and 5148 are the same.

 5      MR. McDONALD:  5148 is this one.

 6      MR. KENT:  Oh, I'm sorry.

 7      THE COURT:  I understand that you removed the

 8 confidentiality on that, but you're going do some

 9 redaction.

10      MS. EVANS:  (Nods affirmatively)

11      THE COURT:  5156?

12      MS. EVANS:  No problem.

13      THE COURT:  5164.

14      MR. VELKEI:  No confidentiality issues.

15      MR. VELKEI:  5168.

16      MR. VELKEI:  Removed.

17      THE COURT:  And 5170.

18      MR. VELKEI:  Do you guys have 5170?

19          Oh, right.  There are no issues of

20 confidentiality there.

21      THE COURT:  Right.  Okay.  Now, to remain

22 confidential are 5157 and 5158 and whatever else I

23 ruled on.  There's a small pile here.

24      MR. STRUMWASSER:  I can help on 5079 now.  I

25 looked on the transcript.  It is a marginalia thing.
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 1 Looks to me like it's been removed.  So we have no

 2 objection.

 3      THE COURT:  Okay.  5079, correct?  All right.

 4 That will be entered.

 5          (Respondent's Exhibit 5079 admitted into

 6           evidence)

 7      THE COURT:  So now I wanted to take up the pile

 8 that there's no agreement on.  And they were entered

 9 into evidence, but we held the confidentiality issue

10 for now.  354, one of the ones nobody can read?

11      MR. VELKEI:  Your Honor, the issue here, there's a

12 lot of information about projects and reworks that have

13 nothing to do with PPO.  I think there are only a few

14 entries here that have anything to do with the issues

15 in the case.

16          So our view was that it should be held

17 confidential because there's just so many pieces of

18 information that had nothing to do with this proceeding

19 and dealing with HMO and other non-PPO,

20 non-California-related issues.

21      MR. STRUMWASSER:  Our position is that that's not

22 a grounds for treating it as confidential.  If you have

23 a document that has relevant information, that comes

24 in.  And the irrelevant stuff is irrelevant, but it's

25 not confidential.



4822

 1      THE COURT:  I'm going to take the confidentiality

 2 off, however, I'm only admitting the relevant

 3 information.

 4      MR. VELKEI:  Thank you, your Honor.

 5      THE COURT:  363?

 6      MR. STRUMWASSER:  363?

 7      THE COURT:  363.  I'm sure it's the attachment,

 8 right?

 9      MR. VELKEI:  Mm-hmm, that is the issue.  And this

10 is monthly personnel data that is nonpublic financial

11 information, never would be turned over to the market

12 or anyone, a level of detail that just wouldn't be

13 released to the public.

14          And frankly, I don't see the interest that the

15 public has in having it released.

16      MR. STRUMWASSER:  This is turnover information.

17 It's -- there are no names here.  It's only head

18 counts.  Obviously we have -- we've raised the issue of

19 the turnover and loss of personnel.  So it's just a

20 question of whether there is competitive information

21 here.  And there isn't.  It's just a body count.

22      THE COURT:  I'm going to put it in an envelope,

23 but I'm not going to preclude you from arguing the

24 material in here.

25      MR. STRUMWASSER:  Okay.  Is it clear, your Honor,
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 1 that the e-mail itself is not confidential?

 2      THE COURT:  It is not confidential.  The e-mail --

 3 as a matter of fact, I'll -- I assume that's not a

 4 problem.  I'll take the confidential designation off

 5 the e-mail.

 6          But the attachment's got places, and if people

 7 knew things, they might be able to put it all together.

 8 You can argue from it.  I understand your issue, but

 9 let's make it confidential.

10      MR. VELKEI:  Thank you, your Honor.

11      THE COURT:  365?

12      MR. VELKEI:  It's a lot of detail, operational

13 metrics related to the mail, costs, comparing it to

14 other entities within the company, it looks like, other

15 states.

16      THE COURT:  It's got monthly salaries in here.

17 Can we simply do the same thing where we designate

18 those parts that are financial are confidential and the

19 rest is not?

20      MR. STRUMWASSER:  Yes.

21      MR. VELKEI:  Thank you.  That's fine with us.

22          I would suggest the same for 370, your Honor.

23      MR. STRUMWASSER:  Just a second, your Honor.

24      THE COURT:  Same thing.  It's where it's got some

25 financial data and some -- it's got names.  Same thing?
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 1 All right with you?

 2      MR. STRUMWASSER:  Let me just -- I'm just trying

 3 to get -- I see some pricing data.  We certainly don't

 4 have any objection to that.

 5          I think part of the problem here is we have

 6 stuff like, for example, on 8581, that talks about

 7 resolution of pricing inquiries.  And I don't

 8 understand that to be a financial data.  That's just

 9 how their conflict resolution thing is performing.  But

10 that's not a competitive piece of information.

11      THE COURT:  So those parts won't be considered

12 confidential.  But there's a lot of material in here

13 with the metrics and names and work plans.

14      MR. STRUMWASSER:  So if there's a names issue,

15 then certainly there's an HR confidentiality issue, and

16 we agree with that.  And the financial stuff, we don't

17 disagree with that.

18      THE COURT:  All right.  Next one I have is 380.

19      MR. STRUMWASSER:  If I can profit from our prior

20 conversation, I assume that we are not encountering any

21 claim of confidentiality until 3593, where we have ARO

22 targets there?

23      THE COURT:  That's what it looks like to me.

24      MR. STRUMWASSER:  And then 94, and then after

25 that, I think --
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 1      THE COURT:  A little pie chart.

 2      MR. STRUMWASSER:  And the last page.

 3      THE COURT:  And the last page.  Is that

 4 acceptable?

 5      MR. VELKEI:  Absolutely.

 6      THE COURT:  All right.

 7      MR. VELKEI:  Your Honor, I had on the list 379.

 8 There was just a proposed redaction.

 9          This is the Lason --

10      THE COURT:  I have 379 was the removed

11 confidentiality.

12      MR. VELKEI:  This is the one that we were going to

13 mark out.  Oh, it's 378.  I'm sorry, your Honor.

14      MS. EVANS:  We were going to keep it confidential.

15      MR. VELKEI:  We are?

16      THE COURT:  Yeah, that's been agreed to keep it

17 confidential.

18      MR. VELKEI:  All right.

19      THE COURT:  393?  Oh, my gosh.

20      MR. VELKEI:  I think this is budgeting and

21 forecasting, your Honor.

22      THE COURT:  Any objection to that being

23 confidential?  That's a lot of numbers and --

24      MR. STRUMWASSER:  Your Honor, I think this is an

25 '09 document, which I think resolves our currency
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 1 issue.  It's understood we have a substantial issue

 2 regarding the budgeting.

 3      THE COURT:  But they don't need to have this out

 4 in the public.

 5      MR. STRUMWASSER:  But the financial numbers --

 6 yeah, okay.

 7      THE COURT:  Thank you.

 8          393 will remain confidential.

 9          394?  I assume it's the attachment, correct?

10      MR. VELKEI:  Yes, your Honor.

11      THE COURT:  I'm going to remove the

12 confidentiality on the first page.

13      MR. STRUMWASSER:  It's a three-year-old document,

14 but --

15      THE COURT:  All right.  Let's keep it

16 confidential.

17      MR. STRUMWASSER:  As to the financial data?

18      THE COURT:  Yeah.

19      MR. GEE:  Not the e-mail, your Honor.

20      THE COURT:  No, the e-mail's not confidential.

21          I think I need to go get more envelopes,

22 but -- 414?  This is a 2008 document.

23      MR. VELKEI:  I think it was the financial

24 information.

25      THE COURT:  It is the last page, right?
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 1      MR. VELKEI:  Right.

 2      THE COURT:  All right.  The last page will remain

 3 confidential, and the rest will be --

 4      MR. GEE:  That's fine, your Honor.

 5      THE COURT:  All right.

 6          So 396, the question was whether it's

 7 confidential.  Also, it had to do mostly with HMO

 8 products.

 9      MR. STRUMWASSER:  I think that's -- again, we

10 understand it will be admitted only for purposes of the

11 PPO program.  But it is relevant to that, and we ask

12 that it be admitted on that basis.

13      THE COURT:  Any objection?

14      MR. VELKEI:  I thought this was one that had been

15 withdrawn, and I think Mr. McDonald was going to

16 address that issue.  I thought initially the agreement

17 was to withdraw the exhibit.

18      THE COURT:  It was.  But then they said there

19 was  -- when he asked a question about part of it, that

20 part of this does actually go to the PPO.  I don't

21 remember what part anymore.

22      MR. VELKEI:  Can we just defer that one for

23 Mr. McDonald?  He had talked to me about that.

24      MR. STRUMWASSER:  Actually, there's an e-mail --

25      MR. VELKEI:  Do you have a copy of that?
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 1      MR. STRUMWASSER:  This is 396.

 2      THE COURT:  They have been admitted.  The question

 3 for this one was both -- it's very limited, so I'm

 4 limiting its admissibility to those things that are

 5 relevant.

 6      MR. VELKEI:  We're okay to remove confidentiality

 7 subject to -- thank you, your Honor.

 8      THE COURT:  All right.

 9          5046.

10      MR. VELKEI:  I think there are really only three

11 pages in dispute.

12      THE COURT:  I see that.

13      MR. VELKEI:  This was frankly a request that was

14 made by Ms. Monk, told me this was non-confidential

15 information -- I'm sorry -- it's confidential

16 information.

17      THE COURT:  Any objection to my keeping 62223,

18 62229 and 62233 confidential, the rest is not?

19      MR. STRUMWASSER:  Your Honor, let's do it this

20 way.  We don't agree, but we think it's consistent with

21 prior rulings.

22      THE COURT:  All right.  I'll remove the

23 confidentiality except for those three pages, but I'll

24 put it in an envelope.

25      MR. VELKEI:  Thank you.
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 1      THE COURT:  So that leaves a foundation issue for

 2 5134?

 3      MS. ROSEN:  Correct.

 4      THE COURT:  A foundation issue for 5132?

 5      MS. ROSEN:  Correct.

 6      THE COURT:  And attorney-client privilege issues

 7 for 465, 463, and 5166.  Does that sound right?

 8      MS. EVANS:  Yes, your Honor.

 9      THE COURT:  That's pretty amazing.  Anything else?

10      MR. STRUMWASSER:  Nothing on exhibits.

11      THE COURT:  Anything else -- do you want to talk

12 about briefing the attorney-client privilege thing

13 again?

14      MR. STRUMWASSER:  No, I think we're okay on that.

15 I don't know whether these -- I assume that that's a --

16 that's something that's going to be kicked off with

17 PacifiCare filing a document that, you know, we

18 don't -- that's up to them when they want to do it.

19 The remaining issue is the issue --

20      MS. ROSEN:  What was the outcome, your Honor?

21 We're objecting to 5132 and 5134 based on lack of

22 foundation?

23      THE COURT:  That's what I have, that there's still

24 lack of foundation.  They are PacifiCare documents, but

25 we're not sure -- nobody recognized them yet.
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 1      MS. ROSEN:  So they're not being entered?

 2      THE COURT:  They're not entered yet.  And 321.

 3 There's more here.  320, 321, 5134 and 5132 are the

 4 ones that nobody's recognized yet.  I assume they will,

 5 but --

 6          Okay.  What was your --

 7      MR. STRUMWASSER:  The remaining issue is the issue

 8 regarding the March 1 letter which I delivered to you

 9 yesterday, which is a both a witness scheduling and a

10 document evidence issue.

11      THE COURT:  All right.

12      MR. STRUMWASSER:  First of all, with respect to

13 witness scheduling, we have been talking about March

14 8th, which is the day before my argument in San Diego.

15 We've arranged for Mr. Dixon to come back --

16      THE COURT:  Excellent.

17      MR. STRUMWASSER:  -- on March 8th.

18      THE COURT:  Is that acceptable?

19      MR. KENT:  It is the first we've heard of it.

20      THE COURT:  I'm sure you're not arguing about it.

21      MR. KENT:  We're not arguing about it.

22      THE COURT:  Mr. Dixon will return on the 8th, so

23 we will be in session on the 8th.

24      MR. STRUMWASSER:  As it now stands, you will have

25 Mr. Gee and Ms. Rosen and my regrets.
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 1      THE COURT:  We're still off on the 9th, correct?

 2      MR. STRUMWASSER:  That's right, your Honor.

 3 That's where we stand.

 4      THE COURT:  All right.

 5      MR. STRUMWASSER:  Then the two documentary issues

 6 that I have addressed in my e-mail -- excuse me -- in

 7 my letter and the exchange that we had with counsel for

 8 respondent that are attached -- that is attached.

 9      THE COURT:  Well, the second one are the monthly

10 reports --

11      MR. STRUMWASSER:  Right.

12      THE COURT:  -- and Ms. Norket hasn't come back

13 yet.  Is there a problem with those?

14      MR. VELKEI:  She's been released your Honor,

15 Ms. Norket.

16      THE COURT:  Oh, she has?

17      MR. STRUMWASSER:  But Mr. Bugiel has not come

18 back, and the ODAR documents are for that.

19      THE COURT:  I was hoping the second one was

20 easier.

21      MR. KENT:  It is easy, I think, because we

22 double-checked last night, out of an abundance of

23 caution, and it turns out we have produced 16 of those

24 documents, a number of the monthly reports, several of

25 the annual reports.
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 1          So I'm not exactly sure what the issue is,

 2 other than apparently CDI wants reports now for a

 3 period of, I believe, about four years rather than just

 4 the period that's at issue in this proceeding.

 5          But these are -- I brought a couple of

 6 reports.  They're hundred-page -- almost hundred-page

 7 reports.  They cover -- they do cover PPO information.

 8 But they cover states outside of California, HMO, all

 9 types of different platforms.

10      THE COURT:  Besides fact that they're hundred-page

11 papers, is there a problem?

12      MR. KENT:  I think we've produced a number of

13 these.  I don't know that -- what I believe is that

14 we've produced everything that would be relevant to

15 this proceeding.  If there are omissions within that

16 year or so period, happy to consider it.

17          Our concern is that the letter we got the

18 other day from Mr. Strumwasser said, "Well, don't bring

19 back" -- or, "Don't bring and produce Ms. Vonderhaar,"

20 who is currently scheduled to testify, I believe, the

21 third week of the month.  We went to great pains to

22 schedule her --

23      THE COURT:  I'm not going to change that.

24      MR. STRUMWASSER:  I didn't ask them to.  I asked

25 to have the production before that.
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 1      THE COURT:  It would be nice if you could do that.

 2 If you can figure out if there's documents they don't

 3 have in that --

 4      MR. VELKEI:  Your Honor, if I may, my mother's

 5 ill, so I need to catch a flight.  So excuse me.

 6      THE COURT:  Certainly.

 7          (Mr. Velkei left the courtroom)

 8      MR. KENT:  I think open issue is we don't have a

 9 problem producing those documents for a time period

10 that is arguably relevant to this proceeding.

11      THE COURT:  What do you think is the time period

12 that is relevant?

13      MR. KENT:  I think it's from mid -- it's June 2006

14 through the end of May 2007.  I think we've gone beyond

15 that.  It appears we've produced the ones for 2008.

16      THE COURT:  So why do you want the ones from

17 January to June of 2006?

18      MR. STRUMWASSER:  Because we obtained evidence in

19 testimony from Ms. Norket and other witnesses that

20 there were violations of the same statutes for the

21 earlier period as well that were not detected in the

22 market exam.  And we wish to have those cited.

23          This is at least relevant to the issue of the

24 EOBs.  And the question is how many EOBs went out that

25 were defective?
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 1          And Ms. Norket helped us by saying that for

 2 every claim denial there would be an EOB.  So if we get

 3 a claim denial count, we will get an EOB count, and

 4 that's going to be the number of violations that we're

 5 going to ask to have found.

 6      MR. KENT:  Your Honor, two things.  One, CDI

 7 currently is undertaking a market conduct exam of our

 8 client.  It includes that window period the first six

 9 months of 2006.  It also includes the period of time

10 after the close of the 2007 market exam. So this is not

11 part of this proceeding.

12          If now this is going to be part of this

13 proceeding, it's going to be something of a sea change.

14      THE COURT:  So the January to June -- go ahead.

15      MR. STRUMWASSER:  This is in part because we were

16 told during which period -- well, strike that.

17          There's really two issues going on here.  One

18 is the EOB issue, and the other is the acknowledgment

19 of claims issue.  Certainly as to the latter, we found

20 out that the period in which the claims were not

21 acknowledged was larger than we have been told in the

22 market conduct exam.

23      THE COURT:  And you believe that this will show

24 you that?

25      MR. STRUMWASSER:  Exactly.
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 1      MR. KENT:  It won't show anything about

 2 acknowledgments.  I've got the report right here.

 3      THE COURT:  Can you show it?

 4          (Mr. Kent handing document)

 5      THE COURT:  Why don't you look at it.

 6      MR. STRUMWASSER:  In addition to that, it will

 7 show how many EOBs went out.  And we have testimony

 8 about the deficiency of the EOBs.

 9      MR. KENT:  That, again, your Honor, is going to be

10 a sea change in this proceeding.

11      THE COURT:  I'm really not interested in widening

12 the scope of this hearing.

13      MR. STRUMWASSER:  It really has to do with

14 violations that were always at issue here.  It's just

15 that we have found out in the course of the hearing

16 that they were more widespread.

17          We are going to sponsor testimony about the

18 number of violations.  If we don't get these data, it

19 will be estimates.  And we'll have a whole big fight

20 about whether the estimates are good or bad.

21      THE COURT:  So which one did you just give him?

22      MR. KENT:  I think that was the year-to-date 2007.

23 That was the annual one for 2007.

24      THE COURT:  Do you have an annual one for 2008?

25      MR. KENT:  I'm sure we do.  Let me double-check,
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 1 see if that's one of the ones we produced.

 2      THE COURT:  All right.

 3      MR. KENT:  I believe it is, based on this list.

 4      THE COURT:  Why don't you produce the yearly ones

 5 for 2006, 2007, 2008, and 2009.  That doesn't mean I'm

 6 going to enter them in or I'm going to change anything,

 7 but as a matter of discovery, why don't you give them

 8 to him, just the year ones.

 9      MR. KENT:  That's fine, your Honor.  We'll do

10 that.  Just for the record --

11      THE COURT:  For the record, I'm not interested in

12 making the scope of this any bigger than it already is.

13 But if could you give him those yearly reports and the

14 acknowledgment letters --

15      MR. STRUMWASSER:  The only reason why we have to

16 figure out -- I think we need the months for '08

17 because the question is when the events resumed.

18      THE COURT:  Why don't you get those, and then

19 we'll see what you need from there.

20      MR. STRUMWASSER:  Very good, thank you.

21      THE COURT:  The ODAR, that sounds a lot more

22 complicated.

23      MR. STRUMWASSER:  I actually think it's pretty

24 easy.

25      THE COURT:  Okay.
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 1      MR. STRUMWASSER:  They have the ODAR database.

 2 It's on -- I've forgotten whether it's Oracle or some

 3 other database that maintains it.  And I received from

 4 J&R counsel a spreadsheet that I know Mr. McDonald also

 5 received showing the demands for payment and a UID,

 6 which I understand to be a unique record identifier.

 7          What we learned from a combination of

 8 Mr. Cassady and Mr. Bugiel is that the data that was

 9 given to J&R, which they produced, did not include the

10 date of the first letter or the absence of a date of a

11 first letter, that that data is in ODAR but not in the

12 data that was given to J&R.  That obviously is the data

13 that defines the number of violations.

14          We also learned in the course of Mr. Cassady's

15 examination that what I thought was a mutually accepted

16 number of violations is in dispute.  So we want to be

17 able to verify the number of violations.  So it's a

18 simple matter to -- it's a simple matter to retrieve

19 the missing fields for the data for the record

20 identifiers that they've already given us and to make

21 that available to us.  That's all we're asking for.

22      MR. KENT:  Your Honor, what they're asking for

23 first and foremost is for records that -- again, it's

24 going to be a sea change.  They want 83,000 -- what

25 would amount to approximately 83,000 separate records
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 1 beginning in January 1, 2006 going through the end of

 2 2009.

 3          The current state of the pleadings is that

 4 there's roughly 2,900 alleged violations of this

 5 statute involving the overpayment recoveries.  They're

 6 seeking to change that to 83,000 over a time period

 7 that's going to be two or three times what's at issue

 8 now.  It's going to be a total sea change in this case.

 9          The other point is, this is more complicated.

10 We'd have to have someone in IT or a team of people

11 extract this data, put it together, write a software

12 program to create a manuscript report, a new report,

13 and then produce it.  So we're talking about a fair

14 amount of additional work.  This is not a report that

15 exists right now.

16          We were originally, because we wanted to move

17 the proceeding along, going to bring Mr. Bugiel back on

18 the 8th.  We just heard a few moments ago that

19 Mr. Dixon is coming back.  We'll bring our witness back

20 so we can complete that testimony on the 15th, which

21 now is an open date, so that we can take advantage of

22 that.

23          That would not -- my understanding is, putting

24 aside the fact that this would be a sea change if we're

25 now producing a report or creating a report with 83,000
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 1 pieces of information well outside the period at

 2 issue --

 3      THE COURT:  All right.  Well, I need something

 4 more than your telling me that.  I need some facts

 5 about what it would take to do that.

 6      MR. GEE:  And your Honor, we -- actually, I don't

 7 believe Mr. Kent is correct.  They actually --

 8 PacifiCare did produce a report quite similar to what

 9 we're looking for.  But we understand that it was

10 inadvertently produced to us.  Mr. McDonald told me

11 that contained -- it was at the direction of counsel,

12 and we accepted his representation.  And we're not

13 using that document.

14          And that is similar to -- it contains much of

15 the information that we're looking for here.

16      MR. McDONALD:  Maybe it's my age.  I have no

17 recollection of that.

18      THE COURT:  Why don't you discuss it.  I need more

19 information before I can really rule on this part of

20 it.  I think that it doesn't change -- these are the

21 acknowledgment letters?

22      MR. STRUMWASSER:  No.  These are the recoupment of

23 overpayment over 365 days.

24      THE COURT:  Oh, the asking for more money, and

25 they didn't have it, and that was the first letter kind
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 1 of thing?

 2      MR. KENT:  This is where they owe us the money.

 3 There was an issue about whether an initial letter was

 4 sent within a year.  We stopped all the collection

 5 efforts on this group of matters where there were

 6 overpayments --

 7      THE COURT:  But the Department is looking for some

 8 specific information about what the numbers are because

 9 otherwise I don't know that it's to your advantage.

10      MR. McDONALD:  Your Honor, Mr. Strumwasser's

11 suggestion that there is now a dispute as to the

12 number, it's not that the number -- the company's

13 position is that, if it didn't make the timely

14 overpayment request, it's not that it's more than just

15 2900, it's that the Department has misapprehended

16 information about the 2910 or -12 that are alleged in

17 the OSC or the supplemental accusation.

18          It would be, I think, a far different task if

19 we were being asked to provide that data for those

20 specific ones that are referenced in the supplemental

21 accusation.

22      MR. STRUMWASSER:  And our position is, we were

23 prepared to accept their representation as to 2912.  If

24 they want to open it up, then we would like a

25 verification of whatever the new number is, and that
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 1 that ought to be a number that can go up or down.

 2      MR. McDONALD:  But your Honor, there never was a

 3 discovery request regarding overpayment requests from

 4 the very beginning.

 5      THE COURT:  But there was testimony.  And you

 6 know, when new things come up, I think they can be open

 7 to agreement.  But if -- if you're saying you want to

 8 leave it at the -- 2000- what?

 9      MR. STRUMWASSER:  -- -912.

10      THE COURT:  -- -912 --

11      MR. KENT:  But they're not seeking to refine that

12 number or prove up.  What they're seeking to do is to

13 expand chronologically -- I wasn't going to say from th

14 beginning of time, but from January 1, '06 to the end

15 of 09, a period that far exceeds what's at issue in

16 this case.

17      MR. STRUMWASSER:  One more piece of information.

18 The -- whatever is, thousand records that Mr. Kent

19 alluded to, we have exactly that number of records, as

20 I understand Mr. Kent.  We just are missing one or two

21 data elements from them.  That's the number of records

22 that J&R produced.

23      THE COURT:  I think that is what they said.

24 Whether that's true or not, I don't know.  They said

25 there were fields that were missing.
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 1      MS. ROSEN:  Including, your Honor, the key data

 2 field in order to prove statutory compliance is the

 3 date the first letter was sent.

 4      THE COURT:  If they don't have that, that's one

 5 thing.  I heard that one time.  I also heard from

 6 another witness that he thought they had it.

 7          So if you do have that first date of the first

 8 letter in a field, seems to me it's of some --

 9      MR. KENT:  Where we are on a different page is the

10 time frame we're looking at.

11      THE COURT:  Okay.

12      MR. KENT:  If we are talking about the period that

13 is at issue in the OSC as it presently stands, that's

14 one thing.  If we are now talking about going back to

15 January 1, 2006, and forward all the way to the end of

16 2009, that's a material change.

17      THE COURT:  Let's start with --

18      MR. STRUMWASSER:  I'm just going to say, we would

19 like the data that corresponds to the data we already

20 have from J&R.

21      THE COURT:  So let's stick to that time period

22 first and then see.

23      MR. McDONALD:  That's the entire four years.

24      THE COURT:  It's from the mid 2006.

25      MR. STRUMWASSER:  I think it was calendar years
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 1 '06 through '09.

 2      MR. McDONALD:  No, J&R produced in response to a

 3 subpoena that was unlimited as to time.  And J&R's

 4 lawyer talked to Mr. Strumwasser and reduced it to a

 5 four-year period.  That still goes way beyond the

 6 period of time that's at issue in the pleading.

 7      THE COURT:  But if they have the documents with

 8 the field in it, can't we get those?  It's not your

 9 document, technically.

10      MR. KENT:  It is our data.

11      MR. STRUMWASSER:  That's how that happened was

12 that J&R received some data from this ODAR system that

13 United maintains, but they didn't get this data field.

14      MR. McDONALD:  I guess if we can narrow it to that

15 date field, if that's what you're looking for.  But I

16 see Mr. Strumwasser shaking his head.

17      MR. STRUMWASSER:  There is nothing more burdensome

18 about a larger date field.  It's a data dump from -- in

19 which you specify a date.  And it is no harder to write

20 one date than another.

21      THE COURT:  But you indicated here that there were

22 fields that they might believe are confidential or

23 irrelevant.  And you're not asking for those.

24      MR. McDONALD:  I think there are dozens of -- I'm

25 sorry.
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 1      THE COURT:  But what you're asking for is the date

 2 the first letter went out.

 3      MR. STRUMWASSER:  Yes.

 4      THE COURT:  Well, see if you have that

 5 information.  I think it's relevant.

 6      MR. KENT:  But again, for which time period?  For

 7 the time period at issue in this case, the mid-June

 8 through --

 9      THE COURT:  Let's start with mid June through the

10 end of 2008.  And then let's see what it looks like,

11 and we'll go from there.

12      MR. STRUMWASSER:  Mid June?

13      THE COURT:  To the end of 2008.

14      MR. STRUMWASSER:  Just a six-month period?

15      THE COURT:  No.  I'm sorry.  Mid June 2007 to the

16 end, so it's about 18 months, end of 2008.

17      MS. ROSEN:  No.  The data that we already have

18 starts with January 1, '06.

19      MR. STRUMWASSER:  Is the data.  But the question

20 is -- we currently have in the first supplemental

21 accusation the 2912.  So the question is, what is that

22 period?  And I do not recall --

23      MS. ROSEN:  I believe that period does go back to

24 January 1, '06.

25      THE COURT:  When they were asking for --
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 1      MR. GEE:  When they were sending out the letters.

 2      MS. ROSEN:  When it first came up as an issue.

 3      MR. STRUMWASSER:  I think the mid June period has

 4 to do with those issues that came out of the market

 5 conduct exam.  That was the window period for market

 6 conduct.  This came in a separate way, and these are

 7 the issues that were first brought to our attention

 8 by --

 9      THE COURT:  Let's start with the issues for the

10 time period during the market conduct exam, see what it

11 looks like.  If they don't -- I mean, then we can go

12 back or forward, depending on where we are.  How's

13 that?

14      MR. STRUMWASSER:  Very well.

15      MR. KENT:  That's fine.

16      MS. ROSEN:  Your Honor, these issues didn't arise

17 during the market conduct exam at all.

18      THE COURT:  I know.  But that's what we're --

19 let's focus on that time period first.

20      MR. STRUMWASSER:  I think what we have to be aware

21 of is it is unlikely that the 2912 aligned with the

22 market conduct period.

23      THE COURT:  Let's see where it goes from there.

24 Let's see if they have the dates.  I mean, you know,

25 there's question in my mind whether first letters went
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 1 out.

 2      MS. ROSEN:  And this all went into effect -- just

 3 for your information, your Honor, this new law went

 4 into effect January 1st, '06.

 5      THE COURT:  So it would never go back past January

 6 1st, '06.

 7      MS. ROSE:  Correct.

 8      MR. STRUMWASSER:  That was the Garden of Eden.

 9      THE COURT:  So let's see if there is dates for

10 first letters.  I'm not convinced from what I've heard

11 that there even are.

12      MR. STRUMWASSER:  I think Mr. Cassady said he

13 didn't get it.  And then Mr. Bugiel said that he took

14 issue with something Mr. Cassady said but that the ODAR

15 itself had the date.

16      THE COURT:  So let's find out if it does, and

17 let's limit it to that period for now.  And if it

18 doesn't have it, then it's not going to appear

19 anywhere.  And if it does have it, it's easy enough to

20 figure out where it goes from there.  Okay?

21      MR. STRUMWASSER:  Very good.

22      MR. KENT:  Thank you, your Honor.

23      THE COURT:  Anything else I can take care of

24 today?

25      MR. STRUMWASSER:  We're doing great here.
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 1      THE COURT:  So to the end of 2008.  And then,

 2 because there was a -- I think he testified that, after

 3 that, they didn't ask for more of those.  That's my

 4 recollection.  I could be wrong.

 5      MR. STRUMWASSER:  I could show you the exhibit

 6 that we have in evidence.  That has been tendered.  It

 7 actually hasn't been admitted yet.

 8      MR. KENT:  We're dealing with the market conduct

 9 period.  We'll produce something.

10      THE COURT:  Let's see if there were letters

11 that -- if there is a number and a date.  Let's see if

12 there are.  And then, let's go from there.

13      MR. KENT:  Because at bottom what we want to do is

14 produce our witness so we can complete his testimony so

15 that we are not doing this sometime next year.

16      THE COURT:  That would be really nice.

17      MR. STRUMWASSER:  Your Honor, the accounts appear

18 in Exhibit 320.

19      THE COURT:  320?

20      MR. STRUMWASSER:  Yes.  There were five claims in

21 2006 -- five.

22      MS. ROSEN:  The 2912.

23      MR. McDONALD:  This is the exhibit without a

24 witness.

25      THE COURT:  Is that one of the ones we just



4848

 1 went --

 2      MR. McDONALD:  Yes, your Honor.

 3      THE COURT:  Let's start with what I said, and then

 4 let's go on from there.  Let's see what they have.  I

 5 think there's a possibility, Mr. Strumwasser, that they

 6 didn't send original letters.

 7      MR. STRUMWASSER:  I think that's right too.  But

 8 that's how you prove it is by asking for the data in

 9 the field, if it's blank, if it's there.

10          Can I ask for just an itsy-bitsy request here?

11 The number we got for 2007 -- we don't have it broken

12 down by month -- is that there were 3,971.  So I would

13 like to ask that they go back to January of '07.

14      THE COURT:  I think that was included.

15      MR. KENT:  Let's negotiate for January '07.

16      MR. STRUMWASSER:  No, no.  June '06 is fine.

17      THE COURT:  Okay.  Anything else I can do today?

18 All right.

19          (Whereupon, the proceedings recessed

20           at 12:22 o'clock p.m.)

21

22

23

24

25
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 1 Wednesday, March 3, 2010            9:01 o'clock a.m.

 2                        ---o0o---

 3                  P R O C E E D I N G S

 4      THE COURT:  All right.  This is on the record.

 5 This is before the Insurance Commissioner of the State

 6 of California in the matter of the accusation against

 7 PacifiCare Life and Health Insurance Company.

 8          This is OAH Case No. 2009061395, Agency

 9 No. UPA 2007-00004.  Today's date is March 4th, 2010.

10 Counsel are present.  Respondent is present in the

11 person of Ms. Berkel.

12          And I believe you were going to re-call

13 Ms. McFann; is that correct?

14      MR. STRUMWASSER:  That's correct, your Honor.

15      THE COURT:  Yes?  Something before that?

16      MR. KENT:  This is something we can take care of

17 real quick, too.  Yesterday, we had indicated we were

18 going to redact further what was marked as Exhibit

19 5091, and I have that now.  We'll take care of it right

20 now so I won't forget later.

21      THE COURT:  Based on that, is there any objection?

22      MR. STRUMWASSER:  No objection.

23      THE COURT:  So I have to find out which page it's

24 on.  Give me a second.

25          All right.  That's in, and I will substitute
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 1 this 5091.

 2                      ELENA McFANN,

 3          having been previously duly sworn,

 4          was examined and testified further

 5          as hereinafter set forth:

 6      THE COURT:  All right.  Ms. McFann, could you

 7 state your name and spell it for the record again.

 8 You've been previously sworn in this matter, so you're

 9 are still under oath.

10      THE WITNESS:  Elena McFann.  That's spelled

11 E-L-E-N-A.  Last name is spelled M-C, F, like Frank,

12 A-N-N.

13          DIRECT EXAMINATION BY MR. STRUMWASSER

14      MR. STRUMWASSER:  Q.  Good morning, Ms. McFann.

15 When you were last here, you testified that, in

16 preparation for the cancellation of the CTN lease that

17 was occurring in June of 2006, United was working to

18 contract with what you referred to as gap providers,

19 right?

20      A.  That's correct.

21      Q.  And by "gap," you were referring to those

22 providers that were on the CTN network but were not at

23 the time of the acquisition on the PacifiCare network,

24 right?

25      A.  Yes.  We called those the CTN gap providers.
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 1      Q.  Was there some other kind of gap that you used

 2 to refer to?

 3      A.  No, we just called them the CTN gap providers.

 4      Q.  You testified that United was generally not

 5 attempting at this time, right after the acquisition

 6 closed, to recontract PLHIC providers to move them onto

 7 United contracts, right?

 8      A.  That's correct.

 9      Q.  For the most part, United would only touch a

10 PLHIC-contracted provider if there was, in your words,

11 "an impediment to access," in which case you would

12 negotiate what you called a bridge amendment, right?

13      MR. KENT:  Misstates prior testimony.

14      THE COURT:  Well, I'll allow it.

15      THE WITNESS:  There were certain large hospitals

16 that did have an impediment to our accessing the

17 contracts for UnitedHealthcare members.  And we

18 negotiated amendments for those hospitals.  But -- so I

19 guess that's my response there.

20      MR. STRUMWASSER:  Q.  "But by and large, if a

21 physician had a PLHIC contract, we left it be unless

22 there was an impediment to access."  Do you recall

23 giving that testimony?

24      A.  I don't recall that testimony as it relates to

25 physician contracts.
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 1      Q.  Just let me read to you from Page 2101 of the

 2 reporter's transcript and ask if it refreshes your

 3 recollection with regard to the testimony.

 4               Question:  "And you also sought

 5          to move some providers who were in

 6          the PacifiCare network onto United

 7          paper, didn't you?"

 8               Answer:  "We did that for

 9          physicians who terminated their

10          PLHIC agreements, but that was not

11          a priority at all.  By and large, if

12          a physician had a PLHIC contract, we

13          left it be unless there was an

14          impediment to access.  And in that

15          case, we negotiated an amendment,

16          what we call a bridge amendment."

17          Do you recall giving that testimony?

18      MR. KENT:  Misstates --

19      THE COURT:  How could it misstate?

20      MR. KENT:  I'm sorry.  I withdraw that.  It's

21 vague and incomplete.

22      THE COURT:  All right.  Well, it's what it says,

23 so....

24      MR. STRUMWASSER:  Q.  Do you recall giving that

25 testimony, Ms. McFann?
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 1      A.  Yes.

 2      Q.  Is there anything in that answer that you do

 3 not today think was correct when you gave it?

 4      A.  I don't think so.

 5      Q.  You recall also saying that your primary focus

 6 was on those providers who had CTN contracts and not

 7 PacifiCare contracts?

 8      A.  That's correct.

 9      Q.  And that, unless a physician had terminated or

10 there was an impediment to access, you let them be,

11 that did you not ask PacifiCare network providers to

12 move to the United contracts.  Do you recall that

13 testimony?

14      A.  Yes.

15      Q.  And that is still your testimony today?

16      A.  That's correct.

17      Q.  You recall the next day I showed you a letter

18 that United had sent to PLHIC-contracted providers

19 during this time period discussing the replacement of

20 fee schedules?  Do you recall that?

21      A.  Yes.

22      Q.  And you testified that it was a, quote, "form

23 letter sent to some PLHIC providers, informing them

24 that United was replacing the existing PLHIC fee

25 schedule with a new UnitedHealthcare fee schedule,"
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 1 unquote.  Do you remember that?

 2      A.  Yes.

 3      Q.  And then you agreed that, during this period

 4 in early 2006, United network management was in fact

 5 attempting to amend PLHIC provider contracts, right?

 6      MR. KENT:  Your Honor, object to these questions.

 7 This is not a good use of our time, to go over what --

 8      THE COURT:  I assume it's preliminary to

 9 something.  I'll let it go.

10          But let's move on.

11      THE WITNESS:  I'm sorry, Mr. Strumwasser.  Could

12 you please repeat the question?

13      MR. STRUMWASSER:  Q.  Sure.  In consideration of

14 Judge's comments, let me just cut to the -- let me cut

15 to the warm-up for the chase.

16          I showed you other letters where United was

17 requesting PLHIC-contracted providers to sign new

18 United contracts, right?  You remember that?

19      A.  Yes.

20      Q.  And you remember that you said that a form

21 letter that I showed you, which happens to be 257 in

22 evidence, was sent in instances where, like, if

23 PacifiCare made a decision to terminate an IPA

24 agreement and therefore bring a contract directly with

25 the underlying physicians to bring them back into
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 1 network prior to the termination of the IPA agreement?

 2 Do you remember that exchange?

 3      A.  Yes.

 4      Q.  Is it fair to say that your testimony here has

 5 been to the effect that, during this period, the first

 6 half of 2006, United was not generally attempting to

 7 move PLHIC-contracted providers onto United paper in

 8 general, aside from those special cases that you

 9 mentioned?

10      MR. KENT:  Vague as to time.

11      MR. STRUMWASSER:  I said "beginning of first half

12 of 2006."

13      MR. KENT:  I'm sorry.

14      THE WITNESS:  That's correct.

15      MR. STRUMWASSER:  Q.  I have some documents, as

16 you may expect.

17          And I would just like to mention for the

18 record -- forgive me for raising this while you're on

19 the stand.

20          But just -- your Honor will recall there was

21 an issue of some documents that had been obtained from

22 Ms. McFann's custody and had not been produced, and I'm

23 not making an issue of that.  I just want to make it

24 clear, though, that the documents that I'm going to be

25 using today that have a PAC 07 or PAC 08 are all
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 1 documents that were produced after her last appearance

 2 here.

 3      THE COURT:  Okay.

 4      MR. STRUMWASSER:  Q.  Let me show you first, if I

 5 may, Ms. McFann, an e-mail and an attachment with a

 6 date of July 25, 2006.

 7      THE COURT:  This is Exhibit 467.

 8      MR. STRUMWASSER:  Thank you, your Honor.

 9          (Department's Exhibit 467 marked for

10           identification)

11      THE COURT:  And Mr. Kent, is there an issue of

12 continuing confidentiality?

13      MR. KENT:  No, your Honor.

14      THE COURT:  All right.  I'll remove the

15 confidential designation.  And it's July 25th, 2006, in

16 case I didn't say that already.

17      MR. STRUMWASSER:  Q.  Ms. McFann, do you recognize

18 this document?

19      A.  Yes.

20      Q.  Are you -- thank you for the -- I obviously

21 was not talking about the e-mail but the attachment.

22 Do you recognize the attachment?

23      A.  Yes, I do.

24      Q.  You're one of the authors?

25      A.  That's correct.
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 1      Q.  Were there others?

 2      A.  It certainly went through an internal review

 3 process, so it's possible that other people contributed

 4 to the text in the document.

 5      Q.  This is a document that was going to be used

 6 by people who were receiving calls from providers

 7 inquiring about the acquisition and the effects on

 8 their provider contracts; is that right?

 9      A.  That's correct.

10      Q.  Were these operators or these PacifiCare --

11 excuse me -- these United staff, were they also going

12 to be calling, affirmatively calling, PLHIC providers?

13      A.  It's possible.  We -- I recall that we

14 provided this to the staff on my team who were part of

15 what we call plan network operations.  And many of the

16 PLHIC physicians were familiar with that toll-free

17 number because they'd worked with that staff for years.

18          And we also provided this to various other

19 network management staff who were actively engaged in

20 contracting to support the CTN transition.

21      Q.  Among the ways in which they were actively

22 engaged was to make unsolicited calls to providers who

23 had contracts with PacifiCare?

24      A.  I don't believe that unsolicited calls were

25 placed to providers who had contracts with PLHIC.
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 1      Q.  Take a look at the second page.  And you will

 2 recall that we use the Bates numbers, so it will be

 3 1355.  I have a question for you about Item 7.

 4          Quote, "I am already a PacifiCare provider.

 5 Do I need to recontract with UnitedHealthcare?"

 6 question mark, unquote.  Do you see that?

 7      A.  Yes.

 8      Q.  The answer is, "Although we may use existing

 9 PacifiCare contracts for a period of time for services

10 provided to UnitedHealthcare's enrollees, we encourage

11 you to obtain a contract directly with UnitedHealthcare

12 so that you can service all of your current patients

13 who are PacifiCare enrollees on an in-network basis and

14 UnitedHealthcare enrollees after we complete our

15 transition from CTN effective June 22, 2006."  Do you

16 see that?

17      A.  Yes.

18      Q.  Now, in fact, Ms. McFann, your testimony here

19 previously was that the providers with PacifiCare

20 contracts could automatically serve United enrollees on

21 the basis of their contract with PacifiCare; isn't that

22 true?

23      A.  Yes.

24      Q.  Is there anywhere in this answer in which that

25 fact is disclosed, is proposed to be disclosed, to
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 1 inquiring PacifiCare providers?

 2      A.  I believe the first sentence states, "We may

 3 use existing PacifiCare contracts for a period of

 4 time."

 5      Q.  You don't think the word "may" introduced an

 6 uncertainty about that question?

 7      MR. KENT:  It's argumentative.

 8      THE COURT:  Sustained.

 9      MR. STRUMWASSER:  Q.  At the end of the answer,

10 quote, "May we send you a UnitedHealthcare contract?

11 We would be happy to put it in the mail today,"

12 unquote, do you recall writing that portion of this FAQ

13 document?

14      A.  I don't recall if a wrote that precise

15 sentence, but I do recall contributing to this

16 document.

17      Q.  In fact, those two sentences are the end of a

18 number of the Qs and As in this document, right?

19      A.  That's correct.

20      Q.  "Question 10:  When will providers receive new

21 contracts?"

22          "Answer:  UnitedHealthcare will begin

23 recontracting the PacifiCare fee-for-service physician

24 network which supports PacifiCare PPO and other

25 non-Knox-Keene products this spring."  Do you see that?
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 1      A.  Yes.

 2      Q.  That was an answer given not just to people

 3 who had terminated, right?

 4      A.  Yes.

 5      Q.  It's not a question for -- only for people who

 6 were members of IPAs, right?

 7      A.  Yes.

 8      Q.  Would you agree that this is an attempt to

 9 encourage PacifiCare-contracted providers to recontract

10 with United?

11      A.  Not necessarily.  As of when this was updated,

12 in March 2006, we were simply anticipating what kinds

13 of questions we might need to answer from the existing

14 provider network.  And at that point, that was the

15 correct answer.

16          I think it's important to point out that we

17 did not begin recontracting efforts until later in

18 2006.  So this idea of spring became sort of moot

19 really.

20      Q.  But this is a fair representation of your

21 intentions, both you personally and the company, on

22 March 12th, 2006, right?

23      A.  That was our intention at that point in time,

24 but our intentions changed.

25      Q.  Understood.  Question and Answer 11, the
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 1 question is, "What will happen if a physician is

 2 contracted with both networks, Care Trust and

 3 PacifiCare?"

 4          And the first paragraph of that answer is --

 5          (Reporter interruption)

 6      MR. STRUMWASSER:  Q.  The first sentence of the

 7 answer is, with regard to the Care Trust Network, "call

 8 Care Trust."

 9      THE COURT:  "Call Care Trust"?

10      MR. STRUMWASSER:  I'll read it.

11          Quote, "If you hold a contract with Care Trust

12 networks, please feel free to call Care Trust

13 directly," and so on.

14          And then the second paragraph in -- sentence

15 is, "United will begin recontracting the PacifiCare

16 fee-for-service physician network which supports

17 PPO" -- "PacifiCare's PPO and other non-Knox-Keene

18 products this spring.  UnitedHealthcare's contracts are

19 simple and establish a transparent and reciprocal

20 relationship between ourselves and the physician or

21 medical group."

22          Ms. McFann, is it your position that the

23 then-existing PacifiCare contracts were not simple?

24      A.  It's a little bit like comparing apples and

25 oranges.  So our position wasn't necessarily that the
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 1 PLHIC contract wasn't transparent, rather, we know that

 2 physicians in the California marketplace were not

 3 familiar with the four- or five-page UnitedHealthcare

 4 contract that had been adopted by over 400,000

 5 physicians nationwide.  So we were simply providing

 6 information in a very brief manner.

 7      Q.  Next sentence, "By holding a contract directly

 8 with UnitedHealthcare, you can also expand your

 9 practice to treat anticipated new enrollees of

10 UnitedHealthcare, PacifiCare, and all our affiliates."

11 Do you see that sentence?

12      A.  That's correct, yes.

13      Q.  In your view, as you were drafting this, did

14 that sentence -- would that sentence have created in

15 the hearer -- this is an oral script -- would that

16 sentence have created in the hearer the inference that,

17 without holding a contract directly with

18 UnitedHealthcare, I either would not or may not be able

19 to expand my practice to treat the anticipated new

20 enrollees?

21      MR. KENT:  Calls for speculation.  It's also

22 irrelevant.

23      THE COURT:  Sustained.  I don't know about

24 irrelevant, but you're asking what it would do in the

25 mind of the person who heard it.
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 1      MR. STRUMWASSER:  That's not what I'm asking.  I'm

 2 asking whether in the mind of the draftspersons it

 3 would have created such an inference.

 4      THE COURT:  In the mind of somebody else.

 5      MR. STRUMWASSER:  Yes.

 6      THE COURT:  Sustained.

 7      MR. STRUMWASSER:  Q.  Was the intent when you were

 8 writing it to encourage providers to switch to a

 9 UnitedHealthcare contract by suggesting to them that

10 they might not be able to treat United patients under

11 their PLHIC contract?

12      A.  No, that was not our intent.

13      Q.  Can you point to anyplace in this Q and A

14 where a provider who has called in is told, "If you've

15 got" -- is told unconditionally and clearly and

16 directly, "If you've got a PacifiCare contract, you can

17 use that contract to treat United and other affiliate

18 patients without any change"?

19      MR. KENT:  Asked and answered.  We went through

20 this about four minutes ago.

21      THE COURT:  Okay.  I'll allow her to answer that

22 question, and then I think we should move on.

23      THE WITNESS:  Back on Bates No. 1355, the answer

24 to No. 7, the first question.

25      MR. STRUMWASSER:  Q.  Any other places?
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 1      A.  I believe on the answer on 1354, the first

 2 sentence in response to Question No. 2.

 3      Q.  Question No. 2?

 4      A.  "If you do not hold a contract with

 5 UnitedHealthcare or one of its affiliates," it

 6 continues, "your patients who are UnitedHealthcare

 7 members will be unable to access you for services on an

 8 in-network basis after we complete our transition away

 9 from CTN effective June 22nd, 2006."

10      Q.  I'm sorry.  Did you understand my question was

11 whether there was any other place where there was an

12 affirmative assurance to a PacifiCare-contracted

13 provider that it could, in fact, treat United patients

14 under its current PacifiCare contract?

15      MR. KENT:  That's argumentative.

16      THE COURT:  I understand, though, because that

17 answer didn't answer the question.

18          So except for the part of 7, is there any

19 other part that is a positive affirmation of that fact?

20      THE WITNESS:  Thank you for clarifying.

21          So that would be No. 7.

22      MR. STRUMWASSER:  I'm going quickly go over an

23 earlier draft of this document, which I'll ask to have

24 marked as -- 468, is that where we are?

25      THE COURT:  468, correct.  468 is a 1/31/06 draft
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 1 of the question-and-answer document.

 2          And can I remove the confidential designation,

 3 Mr. Kent?

 4      MR. KENT:  Yes, your Honor.

 5          (Department's Exhibit 468 marked for

 6           identification)

 7      MR. STRUMWASSER:  Q.  This is an earlier draft of

 8 Exhibit 467, right?

 9      A.  Yes.  It looks like it is from about 45 days

10 earlier.

11      Q.  We have a date, January 31, '06 at the top,

12 right?

13      A.  That's correct.

14      Q.  That looks like the right date?

15      A.  That's certainly when it was labeled as a

16 draft and subject to final approval through our

17 internal communication review processes.

18      Q.  I just want to ask you a question about a

19 couple of the changes from 468 to 467.  Take a look at

20 the two versions of No. 10, if you would, please.

21      A.  I'm sorry.  I didn't hear you.

22      Q.  No. 10.  So we're looking at Page 9397 as

23 compared in the prior exhibit to 1356.  So this one --

24 what this reflects is exactly what you testified to a

25 moment ago, that it was the original plan to start the
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 1 recontracting in mid February and that, by the time of

 2 1367 you had -- 1366, now on 67 -- all right.  From the

 3 time of 468 to the time of 467, that date had slipped

 4 from February to spring, right?

 5      A.  That's correct.

 6      Q.  In fact, Ms. McFann, acquisition of the

 7 PacifiCare California network was a major objective of

 8 United in acquiring PacifiCare, wasn't it?

 9      A.  It was one of several opportunities associated

10 with UnitedHealthcare's contemplated acquisition of

11 PacifiCare, yes.

12      Q.  Ms. McFann, I'm going to show you -- I don't

13 know if you've had to wrestle with these binders yet,

14 but we have Exhibit 426 in evidence, and I'm going to

15 ask you to take a look at it.

16      A.  The whole thing?

17      Q.  No, just Tab 426.  What I'm going to suggest

18 here is, with these long documents, is just take as

19 much time as you want, but I promise you if I ask you

20 about anything in particular here that you will have a

21 chance to pause and read as much of it as you would

22 like.

23      A.  Would you mind if I removed the document from

24 the binder?

25      Q.  Not at all.



4872

 1          Would you turn to 9021, please?

 2      A.  9021.

 3      Q.  Mm-hmm.  Would you agree that -- by the way,

 4 have you seen this document before?

 5      A.  It's possible I've seen parts of it.  There

 6 are certainly sections of it I have not seen before.

 7      Q.  Are you familiar with the notion of a going in

 8 position document?

 9      A.  Yes.

10      Q.  Were you asked to help contribute to United's

11 going in position on the PacifiCare acquisition?

12      A.  I recall contributing to going in position on

13 network management at a later point in 2005.  I don't

14 recall if I contributed to this section in particular.

15      Q.  Would you agree on -- I'm referring here to

16 the second first-level bullet the "eliminate network

17 rental arrangements as economics permit," and there's

18 some stuff after that.

19          Would you agree that it was a goal of

20 PacifiCare going in -- excuse me -- goal of United

21 going in to get rid of its reliance on the CTN network

22 in California?

23      A.  I recall that it was one of our -- one of the

24 items that we had discussed.

25      Q.  And sought to achieve?
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 1      A.  Ultimately, we needed to get there.

 2      Q.  So get rid of the CTN network?

 3      A.  To eliminate our reliance on the CTN network.

 4      Q.  And the PacifiCare network provided United

 5 with an opportunity to do so or to make a major -- make

 6 major progress toward that goal, right?

 7      A.  That's correct.

 8      Q.  Take a look at Page 8999.

 9          This is a description in June of '05 of the --

10 excuse me -- July of '05, of the PacifiCare commercial

11 segment, correct?

12      A.  It's hard for me to say for certain that it's

13 just PacifiCare commercial segment or if it's some

14 combination of the add-together of PacifiCare plus

15 UnitedHealthcare legacy business.  I'm just not able to

16 tell from what's noted here.

17      Q.  There is a -- the third first-level bullet --

18 network of 725 hospitals and 108,000 physicians and

19 other healthcare professionals in eight core markets.

20 Is that a description of the PacifiCare network as of

21 2005?

22      MR. KENT:  It's vague.  Are you talking about

23 California only?

24      MR. STRUMWASSER:  No.  Did I say "California"?

25      THE COURT:  It says -- do you know?
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 1      THE WITNESS:  I don't know if this -- if the 725

 2 hospitals and the 108,000 physicians is uniquely -- is

 3 just describing the PacifiCare network across the eight

 4 states.

 5      MR. STRUMWASSER:  Q.  Below that, the first

 6 sub-bullet, "Believe California commercial discounts

 7 are within a couple of percentage points of

 8 market-leading rates (HMO best, PPO competitive),"

 9 closed paren.  Do you see that?

10      A.  Yes.

11      Q.  That could only be a reference to PacifiCare

12 network, right?

13      A.  I believe so.

14      Q.  So if you wouldn't mind putting that one back

15 together again, I promise to give you a new one.

16      THE COURT:  While do you that, I'm going to go get

17 my water.  I don't have it.

18      MR. STRUMWASSER:  And, your Honor, I'll just be

19 asking her to look at Exhibit 450.

20      THE COURT:  Go ahead.  Sorry.

21      MR. STRUMWASSER:  Q.  Have you seen Exhibit 450

22 before, Ms. McFann?  And I want to make it clear.  Any

23 time I ask you if you've seen something, I am uniformly

24 excluding anything you were shown by your counsel.

25      A.  I don't recall seeing 450 before.
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 1      Q.  I just want to ask you about the bullet at the

 2 very bottom, "UHG invested 8 billion to purchase" --

 3 flip the page -- "five items of which the first is

 4 California network to replace CTN."  Do you see that?

 5      A.  Yes.

 6      Q.  Is it consistent with your understanding of

 7 United's objectives in the acquisition that these were

 8 five of the principal objectives of the acquisition?

 9      A.  Yes, that's consistent with my understanding.

10      Q.  Now we go to the -- back to the blue one.  And

11 I'm going to ask to you take a look at Exhibit 433.

12          And actually, preliminarily, before you even

13 go there, I just want to ask you whether it is a fact

14 that, as early as 2005, United had the intent to

15 acquire the PacifiCare California provider network and

16 to move the providers onto the United contracts and fee

17 schedules; was that the intent of United in 2005?

18      A.  I believe it was our -- I don't know that that

19 was our explicit intent.  It was our intent certainly

20 to solve the need for migrating off of CTN ultimately.

21      Q.  Well, in -- okay.

22          Let's take a look then at 433, if you would.

23 And I believe my questions are going to exclusively

24 involve the page -- no, that's not right.  They're

25 going to first involve Page 626.
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 1      A.  I'm ready.

 2      Q.  First of all, have you ever seen this document

 3 before?

 4      A.  I don't believe I've seen this document

 5 before.

 6      Q.  Turn, please, to Page 426 [sic].  Have you

 7 seen that page or substantially similar displays

 8 before?

 9      MR. KENT:  I'm sorry.  426 or 626?

10      MR. STRUMWASSER:  626.  I'm sorry if I misspoke.

11      THE WITNESS:  I believe I've seen similar grids to

12 this.

13      MR. STRUMWASSER:  Q.  Do you recall participating

14 in the creation of such a grid?

15      A.  I recall in -- earlier in January, developing

16 a grid similar to this.  I can't speak to whether the

17 statuses were different or anything like that at that

18 point.

19      Q.  Understood.  And the document I've given you

20 has a date of January 30, '06.  And Page 626 is about

21 the California provider network, right?

22      A.  Yes.

23      MR. KENT:  No foundation.  Document speaks for

24 itself.  We're going to spend a lot of time --

25      THE COURT:  She just said "yes," so let's move on.
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 1 But I agree, the document's in evidence.

 2      MR. STRUMWASSER:  I understand.  I just want to --

 3 this was to avoid the argument there's no foundation

 4 because it's not about California.

 5      Q.  Ms. McFann, with respect to the second to last

 6 row of this chart, "Recontract fee-for-service

 7 physician network to UnitedHealthcare contract

 8 templates and market-standard fee schedules," do you

 9 see that?

10      A.  Yes.

11      Q.  That was something which, as of January 30,

12 was contemplated for starting on February 1st, right?

13      MR. KENT:  No foundation.

14      THE COURT:  If you know.

15      THE WITNESS:  That's what we documented, and then

16 also noted next to it was "feasibility analysis."

17      MR. STRUMWASSER:  Q.  Right, right.  Now I'd like

18 you to look at the prior page, 625.  And we see here

19 that the -- in the second sub-bullet of the first

20 bullet, that the goal was to replace CTN for all

21 business by May or June 2006?

22      A.  That's correct.

23      Q.  That's consistent with your intentions around

24 that time?

25      A.  Yes, that's correct.
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 1      Q.  Now, the box that is entitled "Directly

 2 Contracted Network Facts," and says, "Hospital, 300

 3 approximately.  Physician, 400,000 approximately,"

 4 that's a description of the PacifiCare network, right?

 5      A.  Yes, as of -- using data that was known as of

 6 that point in time.

 7      Q.  We see that the CTN gap for hospitals is five,

 8 comprising approximately 10 million in spend, right?

 9      A.  That's what was noted as of that point, yes.

10      Q.  When you say "$10 million spend," that means

11 that PacifiCare -- excuse me -- that United paid

12 $10 million a year to the five hospitals that were in

13 the CTN gap as it's defined here?

14      A.  I don't know if the $10 million in this bullet

15 here represents just UnitedHealthcare spend or if it is

16 the combined UnitedHealthcare plus PLHIC spend.  I just

17 don't have that context here.

18      Q.  Would PLHIC have been spending money on CTN

19 network providers that were not PLHIC providers?

20      A.  Probably not a lot.  They would be out of

21 network.

22      Q.  Right, they'd be out of network, so the

23 compensation would go to the insured, wouldn't it, or

24 the member?

25      MR. KENT:  No foundation.  It's argumentative.
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 1      THE COURT:  If you know.

 2      THE WITNESS:  I don't know how the PacifiCare

 3 benefit plans worked.

 4      MR. STRUMWASSER:  Q.  Just so -- I want to make

 5 sure we have the nomenclature right here.  The phrase

 6 "$10 million spend" in general insurance terminology is

 7 that the insurance company spent $10 million on claims

 8 coming from those facilities or providers, right?

 9      A.  The insurance company and its customers.

10      Q.  And its customers?

11      A.  Correct.

12      Q.  I'm just asking.  So what this bullet tells us

13 is that, in the five hospitals that you've identified

14 as of this time being the CTN gap between the insurance

15 company -- which is predominantly United, may or may

16 not have some PacifiCare in there -- and the members of

17 either United or United and PacifiCare, $10 million a

18 year was being spent on those five hospitals, right?

19      MR. KENT:  Your Honor, there's no foundation.

20 This witness didn't prepare this document.

21      THE COURT:  But if she knows even without the

22 document, if she knows whether it's true or not, she

23 can answer.  If she doesn't --

24      THE WITNESS:  Would it be helpful if I clarified

25 how we use the phrase -- the word "spend"?
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 1      MR. STRUMWASSER:  Q.  Very much.

 2      A.  So the way we use "spend" is, what is the

 3 total dollar value of allowed -- what is the total

 4 allowed dollar value paid to a provider, whether it's a

 5 hospital or a physician.

 6      Q.  So in this case, we have $10 million of

 7 allowed value paid to five hospitals, right?

 8      A.  That's correct.

 9      Q.  Then in the right-hand column, we have a

10 status of recruiting as of January.  And I gather the

11 term "recruiting" here is recruiting providers for

12 United contracts?

13      A.  Yes, this would be focused on the CTN gap

14 providers.

15      Q.  Right.  It says below that, "Recruiting to

16 fill CTN gaps underway prioritized by spend," a term we

17 now are experts on.

18          And what we find is there were 729 unique

19 taxpayer identification numbers comprised -- consisting

20 of providers for which each of them received at least

21 or had at least $10,000 in spend, right?

22      A.  Yes, that's correct.

23      Q.  And that, in the aggregate, they amounted to

24 $45.4 million in spend?

25      A.  That's correct.



4881

 1      Q.  Then from the second bullet, we know that

 2 there were another 1800 TINs that had between 5- and

 3 $10,000 of spend each, plus all of the PCPs, right?

 4      A.  That's correct.

 5      Q.  And "PCPs" are --

 6      A.  Primary care physician.

 7      MR. STRUMWASSER:  I'd like to have marked as --

 8      THE COURT:  469.

 9      MR. STRUMWASSER:  -- 469, thank you, your Honor, a

10 document entitled, "Pacific Region Overview and

11 Integration," dated February 7th, 2006.

12      THE COURT:  Can I remove the confidential

13 designation on this?

14      MR. KENT:  Can we have a moment?

15      THE COURT:  Of course.

16          (Department's Exhibit 469 marked for

17           identification)

18      MR. KENT:  I'm mindful that this is four years

19 old, but I'd like to talk to the client about it before

20 we remove the confidentiality.

21      THE COURT:  All right.

22      MR. STRUMWASSER:  Q.  Do you recognize this

23 document, Exhibit 469, Ms. McFann?

24      A.  Yes, I do.

25      Q.  You're one of the authors, right?
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 1      A.  Yes.

 2      Q.  This is less than two months after the deal

 3 closed, right, the acquisition?

 4      A.  That's correct.

 5      Q.  So let's just do a little document geography

 6 here.

 7          On Page 3580, we have an introductory slide

 8 saying this is California integration, the going in

 9 position.

10          3581, we have a list of the opportunities.

11          3582, we have the goals.

12          3583, we have California network

13 characteristics.

14          Do you see all those?

15      A.  Yes.

16      Q.  Now I want to ask you a few questions about

17 3583.  First topic addressed on this is directly

18 contracted network facts, first, facilities, 393.

19          Now, first of all, this is talking about --

20      THE COURT:  It says "293."

21      MR. STRUMWASSER:  293, thank you, your Honor.

22      Q.  This is talking about the PacifiCare network,

23 right?

24      A.  Yes, that's correct.

25      Q.  Below that, under the 293 facilities, the
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 1 first bullet says, "21 represent positive disruption

 2 net of Providence."

 3          What does the phrase "positive disruption"

 4 refer to?

 5      A.  So "positive disruption" means that these were

 6 providers who were not in the CTN network but were in

 7 the PLHIC network.

 8          So positive disruption for -- that would mean

 9 that they would be positive disruption for the

10 UnitedHealthcare members once the -- once we completed

11 the CTN transition.

12      Q.  So is "positive disruption," at this time

13 within United, synonymous with "CTN gap"?

14      A.  No, that's different.

15      Q.  What's the difference?

16      A.  Let me try to explain it another way.  We have

17 the CTN -- we don't have a white board?

18      Q.  We do, and you could use it if you wanted.

19      A.  You don't mind?

20      Q.  Sure.

21      THE WITNESS:  Do you mind, your Honor?

22      THE COURT:  No.

23      THE WITNESS:  So let's call this the PLHIC

24 network -- I'm not sure how to handle this for the

25 court reporter.  So I apologize.
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 1      MR. STRUMWASSER:  I was just going to say, we've

 2 had some experience doing this before.  What we'll do,

 3 if it's all right with your Honor, is we will have her

 4 write an exhibit number that you've designated on

 5 there.  We'll take it, get it reduced, and we'll

 6 provide it to your Honor and the respondent.

 7      THE COURT:  That's fine.  And if either you or

 8 Mr. Kent need to say something about it so that you

 9 feel the record is clear, I'll allow you both to do

10 that.

11      MR. KENT:  Thank you.

12      THE WITNESS:  So this is not going to be to

13 proportion size.  It's just a drawing really.

14          So let's say that this is the PLHIC network.

15 And then this over here comprises the CTN network.

16      MR. STRUMWASSER:  Please don't rely on colors.

17 These are all going to be black and white when we're

18 done.  Use whatever you want, but don't assume that

19 anybody who reads this subsequently will be able to

20 tell the difference between red and blue.

21      THE WITNESS:  These providers here, which are in

22 the PLHIC network but not in the CTN network, would

23 represent positive disruption for any member that was

24 accessing the CTN network once the CTN network goes

25 away.
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 1          Let me draw the distinction between that and

 2 the CTN gap.

 3          This area over here, the providers that were

 4 in the CTN network but not in the PLHIC network, those

 5 were the CTN gap providers.

 6          And then, obviously, these are the overlap

 7 providers.

 8      MR. STRUMWASSER:  Q.  Can you just -- I'll bet

 9 that you can put in ballpark numbers for the diagram

10 you've just drawn.

11      A.  I can try, to the best of my recollection.

12 Let me think this through.

13          So -- so from a physician perspective, there

14 was about 8,000 physicians who were CTN gap.  I believe

15 that our hospital gap, CTN gap number, changed somewhat

16 to about 20 hospitals.

17          Positive disruption over here, I think this

18 was about 3,000 physicians.  And hospitals -- what did

19 we have there?  About -- let's say 20, just to round

20 it.

21          So again, these would be hospitals that the

22 UnitedHealthcare members, absent a PLHIC network, let's

23 say, so prior to 6/23/06 -- these were providers that

24 the UnitedHealthcare members did not have access to on

25 an in-network basis.  Does that help?
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 1      Q.  Yeah.  Could you give me the numbers for the

 2 overlap?

 3      A.  For overlap, I'm going to be very approximate.

 4 Hospitals, there was about 300 or so.  What did we say,

 5 293 on the document?

 6      THE COURT:  Correct.

 7      THE WITNESS:  Physicians, it was -- let's see.

 8 There were 41- less -- it was about 38,000 physicians,

 9 give or take.  I don't -- I think that's about right.

10      MR. STRUMWASSER:  Your Honor, would you give her a

11 number that she can put on that exhibit?

12      THE COURT:  Certainly.

13          Exhibit 470, unless you want it to be yours,

14 Mr. Kent.

15      MR. KENT:  I like it just the way it is.

16      MR. STRUMWASSER:  I was going suggest you save

17 that and put the sticker on the copy.

18      THE COURT:  So that's all right.  I can put

19 another sticker on it.

20          (Department's Exhibit 470 marked for

21           identification)

22      MR. STRUMWASSER:  Q.  Now, Ms. McFann, you said a

23 moment ago that the area you've labeled as positive

24 disruption would not be available to United members

25 prior to June 23, '06?  Is that what your testimony
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 1 was?

 2      A.  Generally speaking, that's correct.  We did

 3 note that -- so that on an in-network basis, we did

 4 note here that there were -- for example, the

 5 Providence hospitals, their contract with Care Trust

 6 expired on 12/31/05.  And we were fortunate enough to

 7 avoid disruption.

 8          They would have been probably in this overlap

 9 area for the UnitedHealthcare members.  But after they

10 went out of network for CTN, they wound up out here.

11 And we were able to --

12      Q.  "Here" being in the positive disruption?

13      A.  Yes, in the positive disruption area.  And we

14 were able to secure an agreement with them to serve the

15 UnitedHealthcare members on an in-network basis.

16      Q.  And I'm just curious, because this is the

17 first that I've heard that the PacifiCare network was

18 not available to United members in January of 2006.

19          Is that your testimony, that on January of

20 2006, a United member could not go to a PacifiCare-only

21 provider in-network?

22      A.  That's correct.  We had build-around

23 provisions and requirements with CTN that we needed to

24 mindful of.

25      Q.  What are build-around provisions?
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 1      A.  Relationships or contracts with leased

 2 networks frequently include a provision where the

 3 entity that's leasing the network out, in this case,

 4 Care Trust, prohibits the entity that's leasing the

 5 network in, so UnitedHealthcare in this case, from

 6 building a network and making it available to its

 7 members during the period of time that the lease is in

 8 effect.

 9          And I understand that our Care Trust

10 relationship had provisions about that, but I don't

11 recall a lot of the details around that.

12      Q.  I take it, it didn't prohibit you from

13 building a network; it just didn't allow you to make it

14 available to United members; is that right?

15      A.  Yes, that's how the build-around limitations

16 typically work.

17      Q.  And that's your recollection of what happened?

18 I mean, you were out in the first half of 2006

19 contracting, right?

20      A.  Correct.

21      Q.  So a PacifiCare member had access to the

22 left-hand circle in 470, right?

23      A.  This circle.

24      Q.  Yes.  And a United person had access to the

25 right-hand circle, right?
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 1      A.  This one, correct.

 2      Q.  And each of them had access to the

 3 intersection of the two, the egg-shaped 293

 4 hospital-sized group, by virtue of his or her

 5 participation in one or the other but not both, right?

 6      A.  Yes, the overlaps, coincidentally, at that

 7 point in time.

 8      Q.  The thing about the phrase "positive

 9 disruption" that has me a little bit confused is that,

10 as I understand it, the entirety of the United

11 membership was going to have access to the PLHIC

12 network the day the CTN contract terminated, right?

13      A.  Absent any contractual impediments in the

14 overlap -- in the positive disruption providers that

15 might have existed.

16      Q.  Right.  And that's a small number that you

17 were basically able to deal with, right?

18      A.  Yes, that's correct.

19      Q.  So noting that that -- the actual United

20 people, to the extent they wanted to avail themselves

21 of a doctor in the PLHIC network who was not in the CTN

22 network, they could do so the day that the CTN network

23 disappears for them, right?

24      A.  Yes, absent any contractual impediment to

25 doing so.
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 1      Q.  I mean, my understanding is that your

 2 principal concern was the people in the United network

 3 who will have no doctor -- that's the CTN gap group,

 4 right?

 5      A.  Yes, that was our prioritized concern.

 6      Q.  To the extent that the people in the United

 7 network had a problem with accessing a PLHIC-only

 8 physician or other provider, that was not a problem of

 9 contracting; that was just a problem of waiting for the

10 CTN contract to expire, right?

11      A.  Or -- yes.  Or permission from CTN to allow us

12 to make that provider available prior to that.  But

13 generally speaking, that's a correct statement.

14      Q.  Did you seek from CTN during 2006 that

15 permission for any providers?

16      A.  I don't recall pursuing that permission.  So I

17 did not personally pursue that permission.  There was

18 activity, as I described, regarding Providence in

19 particular.

20      Q.  But Providence -- Providence --

21      A.  Yeah, Providence, once it went out of CTN.

22      Q.  One it went out of CTN, they weren't a -- they

23 certainly weren't a gap provider, right?

24      A.  Correct.  They became a different type of

25 problem.
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 1      Q.  That's really the nature of my uncertainty

 2 here is that they're not much -- the people who are in

 3 the positive disruption are not much of a problem

 4 because they're going to become automatically available

 5 to you people the day that the CTN disappears, right?

 6      A.  That's correct.

 7      Q.  So what is the problem for a United member

 8 from the positive disruption with respect to the

 9 positive disruption providers?

10      A.  It's actually not a problem.  It's a good

11 thing.  Positive disruption within our organization is

12 viewed as a positive thing.  It's just unfortunate we

13 have a good word, "positive," attached -- semantically

14 linked to the word "disruption" that is usually viewed

15 in a negative light.

16      Q.  Right.  Congratulations, you've been

17 disrupted.  I got it.

18          So we now know that we have 21 facilities that

19 were in the left-hand circle and not in the right-hand

20 circle, right?  I'm going back to Page 583 of

21 Exhibit 469.

22      A.  That's correct.

23      Q.  And we have 2500 physicians?

24      A.  Yes, that's correct.

25      Q.  And then on the CTN gap in this document, the



4892

 1 estimate is five facilities and about 2600 TINs, right?

 2      A.  Yes, but I believe the qualifier for at least

 3 the physicians is that these are providers with

 4 material spend.  There might have been other providers

 5 that -- where our customers didn't have a lot of spend.

 6      Q.  So do you recall what the definition of

 7 "material spend" for purposes of this is?

 8      A.  I don't recall what that threshold was.

 9      Q.  So the second first-level bullet, "Spend under

10 contract.  We find that the California network captures

11 93 percent for about $2 billion of current CTN spend."

12 Do you see that?

13      A.  Yes.

14      Q.  And the phrase "California network" in this

15 bullet refers to the PacifiCare network, right?

16      A.  Yes.

17      Q.  So what we find here is that the positive

18 disruption, which is that left third of the -- the left

19 of the three segments on your drawing, is another 5

20 percent of the current CTN spend, right?

21      A.  That's correct.

22      Q.  Or about 105 million, right?  And it says here

23 that there is recruiting to fill the CTN gaps underway.

24 Do you know why "gaps" is pluralized here?

25      A.  I don't know.  Perhaps it was a hypo.
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 1      Q.  Fair enough.  And I apologize for using the

 2 word "pluralized."  So the recruiting to fill the CTN

 3 gap was broken into two phases, right?

 4      A.  Yes, as of this point in time.

 5      Q.  That was going to be my next question.  That

 6 is, in fact, what was happening as far as you know as

 7 of roughly January 30, '06, right?  You've got a

 8 two-phased program?

 9      A.  Yes.

10      Q.  Phase 1 represented facilities with -- and I

11 take it this means a spend of at least $10,000 per

12 facility?

13      A.  To my recollection, these were physicians and

14 other healthcare professionals, not facilities.

15      Q.  Okay.  That's helpful.  So we know that we had

16 729 unique TINs whose TINs each represented at least a

17 $10,000 spend, right?

18      A.  Yes.

19      Q.  And that, in the aggregate, they represented

20 45 million bucks in spend?

21      A.  That's correct.

22      Q.  So just to check to make sure that I'm

23 following in my syllabus here, that means that United

24 was spending less than $45.4 million because that

25 number includes the co-pays and deductibles, right?
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 1      A.  "Spend" is what we call allowed.  So that's

 2 different than "paid."

 3      Q.  Right.

 4      A.  "Paid" is allowed less member responsibility.

 5      Q.  So the United spend of 45.4 million represents

 6 less than 45.4 million in United spend, right?

 7      A.  So if you are asking if net paid was likely

 8 less than 45.4 million, the answer to that is yes.

 9      Q.  And this has to be United-paid, right, not

10 PacifiCare, correct?

11      A.  It is most likely that this is

12 UnitedHealthcare and customers' spend.

13      Q.  Then we have two sub-bullets breaking the 729

14 TIN phase into in-house and in-process.  What do those

15 mean?

16      A.  I believe that "in-house" means that contract

17 was signed by physician and received, at least.  I

18 don't know if that means it was executed and loaded.

19 So back in the door.

20      Q.  So it's already in-house?

21      A.  Yes.

22      Q.  Okay.

23      A.  "In-process," I believe means out on the

24 street, if you will.  So it's with the provider for his

25 or her consideration.
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 1      Q.  So it looks like, for the 218 TINs, it looks

 2 like you had already completed the recontracting

 3 process for about a third of the Phase 1 physicians.

 4 Is that the way you read it?

 5      A.  A little bit under a third.

 6      Q.  Right, right.

 7      A.  If the numerator is in-house and the

 8 denominator is 729 unique TINs.

 9      Q.  Right.  And about the same for the dollar

10 spend, about 12, 13 out of 46.  So it's between a third

11 and a quarter.  And this is as of January 30, right --

12 excuse me -- as of February 7th?

13      A.  Yes, that's correct.

14      Q.  Would this have been month-end numbers?  Do

15 you know?  How did you do your accounting in those

16 days?

17      A.  Well, since it tracks back to the other

18 document we just looked at, I don't know how, at that

19 point, the tracking was taking place.

20      Q.  And then for the Phase 2 group, you were going

21 to -- you were already out.  I guess that means you had

22 already sent out materials, contracts to the providers,

23 right?

24      A.  Yes.

25      Q.  And you had inaugurated your SMGA, right?
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 1      A.  Yes, that's correct.

 2      Q.  One of the things I get from this page is that

 3 your goal for a United available network was met -- 93

 4 percent met just by getting the PacifiCare network,

 5 right?  Second major bullet, first sub-bullet, the

 6 California network captures 93 percent of current CTN

 7 spend?

 8      A.  From a spend perspective, we had secured 93

 9 percent of it.  From a noses or from a physician count

10 and from a bricks-and-mortar or hospital perspective,

11 access points, we were certainly not close to 93

12 percent.

13      THE COURT:  Do you need a break?

14      THE WITNESS:  I wouldn't mind one.

15      THE COURT:  Let's take the morning break, 15

16 minutes.

17          (Recess taken)

18      THE COURT:  All right.  Go back on the record.

19      MR. STRUMWASSER:  Q.  Ms. McFann, would you take a

20 look at 3584, the next page.  I don't have a lot of

21 questions here.  I'm's just wondering if you could

22 explain to us what the access row shows.

23      A.  So to my recollection, the purpose of the

24 access row in this table was intended to demonstrate

25 how, at that point in time, at the beginning of
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 1 February, what our game plan was -- what our targets

 2 are internally as a team for the size of the network.

 3 For the -- yeah, for the size of the network. So

 4 breaking down over time, setting a target for getting

 5 to best in class access.

 6      Q.  So am I correct in reading this to say that

 7 your target for the first year, for the calendar year

 8 '06, was to add 3500 physicians -- actually, 3400 --

 9 strike that -- 3,500 physicians?

10      A.  I don't see the number 3,500.

11      Q.  The goal at 1/1/07 is 43,000 and the current

12 is 3,95- is that right?

13      A.  Yes.  So as of the beginning of February, our

14 goal was to -- looking at the end of the year, to be at

15 about 43,000 physicians.

16      Q.  Which was about a 3500-physician increase from

17 the start of the year, and about a 2500 increase from

18 6/1 -- strike that whole question.

19          And your goal in '06 was to add a total of 12

20 facilities?

21      A.  Yes, as of the February presentation.

22      Q.  Do you understand what the reference to "run

23 rate" is in the lower two rows?

24      A.  It looks like that may have been our -- well,

25 it looks like it could have been related to our unit
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 1 cost trends.  But I'm not certain.

 2      Q.  If I were to refer to the measurement of

 3 synergies, would that refresh your recollection as to

 4 what it means?

 5      A.  Well, the concept of "run rate" may have been

 6 used differently.  So I'm not entirely sure that I

 7 recall what we intended under, for example, run rate

 8 for 1/1/07.

 9      Q.  Okay.  So take a look please, then, at 3585,

10 the next page.  And I'm interested in the third row

11 from the bottom.  Do you see that?

12      A.  Yes.

13      Q.  So we're in February of '07.  And am I reading

14 this correct to say that you're engaged in

15 recontracting fee-for-service physician -- the

16 fee-for-service physician network to UnitedHealthcare

17 contract templates and market-standard fees?

18      MR. KENT:  I think Mr. Strumwasser misspoke.  He

19 said "'07."  The document's '06.

20      MR. STRUMWASSER:  Yeah, '06.

21      Q.  If I said that, I apologize.

22      A.  So the presentation was given on February 7th,

23 '06.  And I think, as of the time of the presentation,

24 we were contemplating beginning recontracting.  But, in

25 fact, we did not begin recontracting until really after
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 1 the CTN transition.

 2      Q.  So on February 7, it was your intention to

 3 start recontracting eight days later, right?

 4      A.  That's what we were contemplating.

 5      Q.  And that didn't materialize, you say?

 6      A.  No, it didn't.

 7      Q.  You referred to a presentation.  This is a

 8 slide show that was presented to somebody?

 9      A.  Yes.

10      Q.  To whom?

11      A.  I recall that this was part of our

12 UnitedHealth Network's quarterly core leadership

13 meeting.  And each of the then-six network leadership

14 teams presented to our supervisors and to each other an

15 update on our respective regions and what some of our

16 priorities and goals were and where we were against

17 those.

18      Q.  Now, this sentence that I read about

19 recontracting fee-for-service physician network, that's

20 a reference to the CTN network, isn't it?  Excuse me.

21 That's a reference to the PacifiCare network, isn't it?

22      A.  Yes.

23      Q.  So it was your goal as of February 7, '06 to

24 have 80 percent of the PacifiCare provider network --

25 physician-provider network moved to UnitedHealthcare
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 1 contracts by August of '06, right?

 2      A.  As of that point, yes.

 3      Q.  And to have all of them converted by December

 4 31 of '06, right?

 5      A.  Yes.

 6      Q.  It's not just the gap providers; that's

 7 everybody, right?

 8      A.  Yes.

 9      Q.  Then you say, "Could be accelerated with

10 mandatory PTE adoption and willingness to terminate."

11 What is "mandatory PTE"?

12      A.  "PTE" stands for paid to the enrollee.  And

13 that is a concept where, if we're allowed by

14 regulation -- if it's, for example, a fully insured

15 product -- a member's benefit plan allows for override

16 on assignment of payment.

17          So to simplify it, if a member had a benefit

18 plan that supported it, and Ms. McFann went to a nonpar

19 physician, payment for the nonpar physician would be

20 made to Ms. McFann, and Ms. McFann would be held

21 accountable for paying the physician.

22      Q.  Even if the physician had taken an assignment

23 from and Ms. McFann had given the physician an

24 assignment of benefits?

25      A.  Yes, if the benefit plan allowed for override
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 1 of that.

 2      Q.  Do you know whether California law allows for

 3 PTE for a fully insured product?

 4      A.  I don't recall if it does or it doesn't.

 5      Q.  And the notion of -- the reason why you're

 6 referring to that here is that that is a -- mandatory

 7 PTE is something that providers would not like, right?

 8      MR. KENT:  No foundation.

 9      THE COURT:  If you know.

10      THE WITNESS:  I don't know.

11      MR. STRUMWASSER:  Q.  You don't know whether

12 providers prefer PTE, prefer not to have PTE, or are

13 indifferent?

14      A.  I've not interviewed providers to come to that

15 conclusion.

16      Q.  And you don't have any opinion based simply on

17 the economics of the arrangements?

18      A.  I'd have to speculate on what providers would

19 think about.

20      Q.  Really?  You're saying in this sentence that

21 recontracting could be accelerated with mandatory PTE;

22 isn't that what you have said here?

23      A.  As well as willingness to terminate.

24      Q.  That's right.  That reflects a, does it not,

25 your understanding, that PTE was an inducement to move
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 1 doctors off of PacifiCare and onto United contracts?

 2      A.  No.  It would be, in some cases, considered

 3 potentially an inducement for helping nonpar physicians

 4 consider a contract with UnitedHealthcare if our

 5 members' benefit plans allowed for pay to the enrollee.

 6      Q.  We're talking here about PacifiCare

 7 participating insurers, are we not -- participating

 8 providers, are we not?

 9      A.  Yes, the current participating providers.

10      Q.  So taken together, what this says is that, if

11 we were willing to terminate, exercise our termination

12 rights under our provider contracts with PacifiCare

13 network providers and then go to mandatory PTE, we

14 could move even more people to UnitedHealthcare

15 contracts, right?

16      MR. KENT:  Your Honor, this is not -- this is

17 irrelevant.  We're going down a long stretch.  It's not

18 tied to the OSC.  I don't think it's tied to anything

19 I've heard that was actually done.

20      THE COURT:  All right.  Go ahead.

21      MR. STRUMWASSER:  First of all, the entire

22 argument about recontracting and all that happened

23 afterwards had been tendered as a defense by PacifiCare

24 to all the problems that were -- that are a part of the

25 record.
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 1          It is our contention that that was not a

 2 circumstance that was inflicted upon PacifiCare but was

 3 rather one eagerly sought and overreached for.

 4          In addition, this is confirmatory of provider

 5 testimony that we've already provided about the haste

 6 with which people were being pressed into United

 7 contracts.

 8      THE COURT:  I'll allow it.

 9      MR. STRUMWASSER:  So could we have the question

10 read back?

11          (Record read)

12      THE WITNESS:  Yes.

13      MR. STRUMWASSER:  Q.  And you were urging that in

14 this presentation, weren't you?

15      A.  No.  We were offering that as a consideration,

16 but we were not urging it.

17      Q.  The next sentence, "Need internal alignment on

18 a more assertive strategy."  What is "internal

19 alignment"?

20      A.  I think I recall that that would have -- in

21 this context, would have referenced ensuring that

22 network management, the sales organization, the

23 regulatory and legal teams -- a variety of different

24 functional areas -- that they would be on board with

25 that or not.
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 1      Q.  I'm sorry.  For purposes of the recontracting

 2 fee-for-service physician network, the internal

 3 alignment was aligning everybody onto UnitedHealthcare

 4 contracts, wasn't it?

 5      MR. KENT:  It's vague.

 6      THE COURT:  Sustained.  I don't think that's what

 7 that means.

 8      MR. STRUMWASSER:  Q.  The sentence "Need internal

 9 alignment on a more assertive strategy," is the implied

10 subject of that sentence "we" or "United" or somebody?

11 Who needs in this sentence?

12      A.  I don't remember.

13      Q.  If somebody read this sentence to reflect the

14 urging by the author -- or the speaker if it's being

15 orally delivered -- of a more assertive strategy, would

16 that be an incorrect reading?

17      MR. KENT:  Calls for speculation.

18      THE COURT:  If you know.

19      THE WITNESS:  Could you repeat the question,

20 please?

21      MR. STRUMWASSER:  Q.  Sure.  If somebody read this

22 sentence, the "Need internal alignment on a more

23 assertive strategy," if they read that to understand

24 that the presenters of this presentation were urging a

25 more assertive strategy, would they be wrong?
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 1      MR. KENT:  Calls for speculation.

 2      THE COURT:  I don't know.

 3          Were you an author of this part or part of

 4 this part?

 5      THE WITNESS:  I was one of the authors of the

 6 presentation.  I just don't remember if I wrote this

 7 particular sentence.

 8      THE COURT:  I'll allow it.

 9      THE WITNESS:  I'm sorry.  We've had some dialog

10 here, clearly.  Could you please repeat the question?

11      MR. STRUMWASSER:  Q.  Sure.  Can we understand

12 that we're talking about the need for?

13      A.  Yes, we're still on that line.  That's clear.

14      Q.  So if somebody read that sentence to say that

15 the authors of this presentation, the persons who are

16 making this presentation, are urging a more assertive

17 strategy, would they be wrong?

18      A.  I don't know that the question makes sense to

19 me.

20          If someone were in the audience -- I believe

21 that the intent was for us to say it's one

22 consideration to pursue the activities noted in the

23 previous sentence and that, therefore, we would need to

24 make sure, if -- and if we wanted to pursue that, we'd

25 need complete alignment of the various functional areas
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 1 that need to weigh in on that.

 2      Q.  Were you personally advocating a more

 3 assertive strategy?

 4      A.  I don't recall personally advocating for a

 5 more assertive strategy.  I recall saying -- I recall

 6 that it was a consideration in -- in some of our work.

 7      Q.  Just so we're clear, you don't recall

 8 advocating for a more assertive strategy at the

 9 February 7th, presentation; is that right?

10      A.  Standing here three years later, I don't

11 recall -- or four years later, I don't recall.

12      Q.  Do you recall anywhere where you were

13 advocating within United a more assertive strategy?

14      A.  I don't remember.

15      MR. STRUMWASSER:  471?

16      THE COURT:  Correct.

17      MR. STRUMWASSER:  A letter with a cover date of

18 June 2, '06.  PAC 0795353.

19      THE COURT:  It's actually a fax cover sheet with a

20 letter dated 5/18/06.  So the letter is dated 5/18/06;

21 the fax cover sheet is dated June 2nd, 2006.

22          (Department's Exhibit 471 marked for

23           identification)

24      THE COURT:  Can I remove the confidential

25 designation?
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 1      MR. KENT:  Yes.

 2      MR. STRUMWASSER:  Q.  Ms. McFann, do you recognize

 3 not necessarily the fax cover sheet but the 5/18/06

 4 letter from RAMBLC Pediatric Medical Group?

 5      A.  I recall this letter, yes.

 6      Q.  It was faxed from Mercer Health and Benefits

 7 to Eric Caughern -- how do you pronounce his name?

 8      A.  I'm not familiar with him, so I don't know.

 9      Q.  What is Mercer Health Benefits?  Do you know?

10      A.  They are a consultant to various employers on

11 benefits administration choices that they may make.

12      Q.  Do they represent employers in negotiating

13 contracts with insurers?

14      A.  I believe they have.  I've not personally been

15 involved in discussions with Mercer.

16      Q.  He's forwarding the letter from the medical

17 group that recites the merger and says that "As a

18 result of that merger, they" -- UHC and PacifiCare --

19 "have canceled the current UnitedHealthcare and

20 PacifiCare contracts."  Do you see that?

21      A.  Yes.

22      Q.  Do you know whether that was true or not?

23      A.  I don't believe that's a true statement.

24      Q.  "They are asking us to take a 30 percent

25 decrease in reimbursement."  Do you know whether that
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 1 was true?

 2      A.  I don't know whether that's true.

 3      Q.  Do you know whether United was attempting to,

 4 during this period, to move RAMBLC to a United

 5 contract?

 6      A.  It's possible that this pediatric group was

 7 part of one of those IPAs that we discussed in January

 8 was that they were terminated.  But I'm not entirely

 9 sure.

10      Q.  This issue came to your attention, right, this

11 group's complaint?

12      A.  Yes.

13      Q.  Do you know whether the group or any of its

14 individual physicians had a United contract?

15      A.  In the correspondence, the medical group

16 indicates that, as of -- or after June 22nd, '06, they

17 would no longer be in-network providers for

18 UnitedHealthcare.  So that implies to me that they at

19 least had a CTN agreement.

20      Q.  Do you know whether they had a PacifiCare

21 agreement as well?

22      A.  Well, the next line indicates, "Effective

23 July 1, 2006, we will no longer be in-network providers

24 for PacifiCare."  So that implies that they

25 participated in the PacifiCare network in some way.
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 1      Q.  I realize that the letter says that.  I'm

 2 really wondering whether you have independent knowledge

 3 whether that was true or not, not the "will not be" but

 4 were before the June of '06?

 5      A.  I don't recall knowing at the time.

 6      Q.  Then on the last page of this exhibit, we

 7 have -- 5356, we have a letter from Dr. Julie A.

 8 Quakenbush, Q-U-A-K-E-N, bush, B-U-S-H, M.D., to a

 9 [Ms. M.] saying, "PacifiCare, your insurer, is

10 terminating their contracts with many local physicians

11 on May 31, 2006 due to a merger with UnitedHealthcare.

12 They are offering us a new contract that will result in

13 a 25 percent decrease in their reimbursements for your

14 healthcare in our office."

15          First of all, have you seen this letter

16 before?

17      A.  I think I have.

18      Q.  You're generally familiar with the issue with

19 Quakenbush, Gorman, and Davies, D-A-V-I-S [sic]

20 physicians?

21      A.  Very generally familiar.

22      Q.  They were a PacifiCare network member?

23      A.  I'm gathering from the letter that they were.

24 But I don't know for a fact if they were.

25      Q.  I think Mr. Gee reminds me it's probably the
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 1 case that Ms. -- that Ms. M here is a patient.

 2      THE COURT:  Oh.

 3      MR. STRUMWASSER:  So we need to redact.

 4      THE COURT:  Is that easy if I redact it?

 5 Everybody can just redact their copy.

 6      MR. GEE:  And I believe Mr. Strumwasser actually

 7 mentioned the name on the record.

 8      THE COURT:  Well, no names on the record.

 9          Can you use initials if you need to?

10          (Reporter nods affirmatively)

11      MR. STRUMWASSER:  If I could have marked as 472,

12 your Honor, an August 8th, 2006 letter from

13 San Francisco Oncology Associated Medical Group, Inc.

14      THE COURT:  All right.  472 is a letter dated

15 August 8th, 2006.

16          (Department's Exhibit 472 marked for

17           identification)

18      MR. STRUMWASSER:  Q.  Ms. McFann, have you seen

19 this letter before?

20      A.  I don't recall this specific letter.

21      Q.  Do you recall the -- do you recall an issue

22 regarding the San Francisco Oncology Associated Medical

23 Group or any of those four doctors listed there?

24      A.  I don't recall an issue with them for the four

25 doctors.  I do recall that Brown and Toland terminated
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 1 its IPA agreement with PacifiCare.

 2      Q.  And they were accessing PacifiCare through an

 3 IPA?

 4      A.  Yes.  They indicated that Brown and Toland is

 5 their negotiating partner.

 6      MR. STRUMWASSER:  473, your Honor.  I'd like to

 7 have an e-mail chain, top date of June 6, '06.

 8      THE COURT:  473 --

 9          (Department's Exhibit 473 marked for

10           identification)

11      THE COURT:  -- is an e-mail, top date of June 6th,

12 2006.

13          Mr. Kent, can I remove the confidential

14 designation on 472?

15      MR. KENT:  Yes, your Honor.

16      THE COURT:  And how about 473?

17      MR. KENT:  Yes, your Honor.

18      MR. STRUMWASSER:  Q.  Do you recall seeing this

19 e-mail before, this e-mail chain, let's say?

20      A.  Yes.

21      Q.  So it starts on the third page, 5370 with an

22 e-mail from Mr. Caughern again, C-A-U-G-H-E-R-N, to Sue

23 Lutz, L-U-T-Z and others.  "I received a call from an

24 agent at Marsh last week" -- Marsh is --

25      A.  I think Marsh, McClellan, and Mercer may have
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 1 combined at some point in the past into Mercer.  I'm

 2 not certain.

 3      Q.  Marsh McClellan is a very large insurance

 4 brokerage, right?

 5      A.  I don't know for certain.

 6      Q.  Okay.  "She informed me that a member of

 7 PacifiCare received notice from her physician that

 8 PacifiCare was trying to renegotiate their contract and

 9 slash reimbursement.  I've had a chance to review the

10 letter.  This did not sit well with me."

11          And then on Page 2, we have an e-mail from

12 Debra Althouse to Pete McKinley.  Do you know who

13 Ms. Althouse is?

14      A.  I don't recall.

15      Q.  Is she an internal person or --

16      A.  I guess.  I'm not for sure.  I just don't

17 remember Ms. Althouse.

18      Q.  That's fine.

19          "Pete, as you can imagine, with our push to

20 sell UHC products and get the old PHS products behind

21 us, this type of press is causing significant noise

22 among brokers and employers."

23          Do you see that?

24      A.  Yes.

25      Q.  So is it your understanding that Ms. Althouse
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 1 is attributing United's attempts to recontract and

 2 renegotiate reimbursement rates as United's to be "a

 3 push to sell UHC products and get old PHS products

 4 behind us"?

 5      MR. KENT:  Calls for speculation.

 6      THE COURT:  Well, she read it.  I'll allow her to

 7 say what she thinks it says.

 8      THE WITNESS:  I don't know that -- I'm sorry.  Can

 9 you repeat the question?

10      MR. STRUMWASSER:  Q.  Sure.  Is it your

11 understanding that Ms. Althouse is referring to the --

12 when she refers to the "push to sell UHC products and

13 get the old PHS products behind us," she's referring to

14 the attempts to recontract and negotiate new

15 reimbursement rates with the former PLHIC providers?

16      A.  I don't interpret it that way.  Eric is an

17 individual in small business, and therefore, I would --

18 I interpreted at the time this concept of push to sell

19 UHC products related to a sales activity, not related

20 to contracting with physicians.

21      Q.  So do you understand there to be any

22 relationship between Ms. Althouse's reply and the

23 complaint forwarded by Mr. Caughern?

24      A.  Ms. Althouse forwarded the fax from

25 Mr. Caughern, it appears.  So she was raising, I guess,
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 1 raising a concern to Pete about the RAMBLC

 2 correspondence.

 3      Q.  "RAMBLC" meaning the name of a group, right,

 4 not an editorial --

 5      A.  "RAMBLC" -- I munched my word there.

 6      Q.  Actually, I wasn't asking about that at the

 7 time.  On Page 5370, we have an e-mail from

 8 Mr. Caughern, right, that is being forwarded, that

 9 Ms. Althouse is -- that Ms. Althouse is joining in the

10 sequence of e-mails in, right?

11      A.  Mm-hmm, yes.

12      Q.  So I would assume you probably didn't have

13 that letter with you when you saw this e-mail around

14 June 6th.  So did you not assume that she was referring

15 to his e-mail of June 5 below it?

16      MR. KENT:  It's irrelevant.

17      THE COURT:  I'm not sure what you're asking.

18      MR. STRUMWASSER:  I'll withdraw it.

19      Q.  Just so it's clear here, do you understand

20 Mr. Caughern in the June 5 e-mail to be referring to

21 termination and recontracting?

22      A.  I recalled Mr. Caughern was speaking

23 specifically about a piece of correspondence that he

24 got from RAMBLC because I do recall that it was

25 attached to the e-mail that I ultimately received.
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 1      Q.  So you think that the provider letter, which

 2 all we have is that little provider letter dot pdf

 3 thing there, you think it is in fact the letter that is

 4 Exhibit 471, right?

 5      A.  That's what I recall about the e-mail

 6 exchange.

 7      Q.  And at the top of the first page, your e-mail,

 8 you say -- you ask the question whether United can call

 9 the negotiations good faith, fact-based negotiations,

10 right?

11      A.  Yes.

12      Q.  Was there, in fact, a question in your mind

13 that these negotiations were good faith?

14      A.  I asked the question specifically about how we

15 would characterize the negotiations, since I hadn't

16 received a note from the previous individual indicating

17 that negotiations were underway.

18      MR. STRUMWASSER:  474, a PowerPoint set entitled,

19 "'Getting To One' Ancillary Network Providers Pacific

20 Region."

21      THE WITNESS:  I apologize.  This was 474?

22      THE COURT:  Yes.

23          Is there a date on this?

24      MR. STRUMWASSER:  I couldn't find one.

25      THE COURT:  It appears to be a date prior to June
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 1 30th, 2007.  And can I remove the confidentiality

 2 designation?

 3      MR. KENT:  Yes.

 4      THE COURT:  All right.  Thank you.

 5          (Department's Exhibit 474 marked for

 6           identification)

 7      MR. STRUMWASSER:  Q.  Have you seen this document

 8 before, Ms. McFann?

 9      A.  I don't recall a lot about it, so I'm not

10 entirely sure.

11      Q.  Do you recall something about it?

12      A.  I remember the discussions about our overlap

13 markets, meaning Washington, Oregon, and Nevada, and

14 how we migrate from two networks, meaning PacifiCare

15 and United networks, to one integrated network.  And I

16 believe that's what "getting to one" meant.

17      Q.  And that involved moving PLHIC's provider

18 network into the United network, correct?

19      MR. KENT:  Objection, this is irrelevant.  It's

20 out of California.

21      THE COURT:  Okay.

22      MR. STRUMWASSER:  No, it is not out of California.

23      THE COURT:  Let's find out if this is out of

24 California.

25      THE WITNESS:  The phrase regarding "getting to
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 1 one" was used frequently when referring to markets

 2 where we had two networks where we needed to integrate

 3 to one.

 4      THE COURT:  And I do note that, on Page 0007,

 5 California is listed.  So I'm going to overrule the

 6 objection for now.

 7      MR. STRUMWASSER:  Q.  The one network that is

 8 being spoken about is, in fact, the United network,

 9 right?

10      MR. KENT:  No foundation.

11      THE COURT:  If you know.

12      THE WITNESS:  The one network that was being

13 spoken about was about taking the existing PacifiCare

14 of Oregon network, for example, taking the existing

15 United network and determining for the ancillary

16 providers how those get brought together.

17      MR. STRUMWASSER:  Q.  And that would be on United

18 paper, right?

19      A.  Yes.

20      Q.  On Page 005, we have a chart entitled

21 "Contract Options."  Do you see that?

22      A.  Yes.

23      Q.  We have options if a provider has United and

24 PLHIC agreement, United agreement, or just a PLHIC

25 agreement, correct?
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 1      A.  That would -- that's not possible.  It would

 2 not be possible for a provider in California to have a

 3 United agreement and a PLHIC agreement because United

 4 didn't have agreements prior to the 6/23/06 transition.

 5          It is possible for a provider in Oregon or in

 6 Nevada or Washington to have a UnitedHealthcare

 7 agreement as well as a PacifiCare of Nevada, Oregon,

 8 Washington agreement.

 9      Q.  Okay.  I understand that.  But the fact of the

10 matter is that the document breaks the world up into

11 three categories, right?  One is the people who have

12 both, one who have only United, and one who have only

13 PacifiCare, right?

14      MR. KENT:  Objection, irrelevant.

15      THE COURT:  Overruled.  I assume that the

16 California is part of the second two possibilities.

17          Is that true?

18      THE WITNESS:  It would be a special subset under

19 PacifiCare agreement.

20      THE COURT:  All right.

21      MR. STRUMWASSER:  Q.  Then with that in mind, I

22 just want to talk about the third group, the PacifiCare

23 agreement.  They would be -- that category would be

24 people who have a PacifiCare contract and not a United

25 contract, right?
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 1      A.  Yes, ancillary providers, since that's the

 2 scope of this discussion.

 3      Q.  Right.  And the contract option listed there,

 4 there's only one, it's "term," which I gather means

 5 terminate, "PHS agreement to negotiate to United's

 6 standard rates and language."

 7          Am I right, that's the option that's specified

 8 there for ancillary providers who have a PacifiCare

 9 agreement?

10      A.  Yes, that's correct for that sub-bullet.

11      Q.  Then there's a sub-bullet "Special priority to

12 be given to providers on PHS paper and already loaded

13 to UNET."

14          What kind of a provider would have been -- had

15 a PHS contract and already be loaded to UNET?

16      A.  I'm presuming that this would mean an

17 ancillary provider likely in California, for -- and

18 loaded to UNET for the use of the United members after

19 6/23/06.

20      MR. STRUMWASSER:  I'm going to be giving you yet

21 another notebook, Ms. McFann.  And I will start to take

22 back the library loans there.

23          We're going to be talking about Exhibit 266,

24 your Honor.

25      THE COURT:  All right.
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 1      MR. STRUMWASSER:  Q.  Actually, Ms. McFann, this

 2 is roughly where we were when you were last with us at

 3 the end of the exam.

 4          We were discussing provider contract uploading

 5 issues and, in particular, we were talking about the

 6 problem of Dr. John Muir.  Do you recall that?

 7      A.  Yes, I recall that we were reviewing this

 8 document last time we were together.

 9      Q.  And you testified that the issue was that it

10 appeared that Dr. Muir was not on the correct fee

11 schedule.  Do you recall that?

12      A.  I believe this was Muir Medical Group.  And

13 yes, I believe that what this individual had brought to

14 my attention was that there was potential that Muir was

15 not on the correct fee schedule.

16      Q.  This individual, whom we will refer to by her

17 or his initial "C," reported to you that the crosswalk

18 validation of the fee schedules, if it was done, was

19 not done correctly.  Do you recall that?

20      A.  Yes.

21      Q.  She went on to say that she could not

22 guarantee that -- or he -- that "we have turned all the

23 stones" and listed a number of issues that he or she

24 says "have placed us in our current scenario."

25          Do you recall that?
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 1      A.  Yes.

 2      Q.  And you respond on Page 1 of this exhibit that

 3 you want a CAP person who was responsible for this

 4 problem, right?

 5      A.  I -- "CAP" means "corrective action plan."  So

 6 I had indicated here that the corrective action plan

 7 process needed to be followed.

 8      Q.  You believe that this issue has the potential

 9 to be, quote, "devastating to our business," right?

10 I'm reading from the No. 2 paragraph.

11      A.  I stated if it was devastating -- if this is

12 devastating to the business, I would strongly consider

13 termination.

14          I don't believe that, as of when I received

15 this e-mail, we understood -- that we had enough data

16 to say what the scope was.

17      Q.  In the second to last paragraph, you say, "We

18 are now one year past cut over" -- do you see that?

19      A.  Mm-hmm.

20      Q.  And that would be the termination of the CTN

21 network, right, "cut over"?

22      A.  That's correct.

23      Q.  So you're a year after that.  And you say

24 that, "My expectation is that we will be able to

25 clearly articulate all shortcomings by August 1,"
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 1 right?

 2      A.  That's correct.

 3      Q.  You say, "We are past the point where we can

 4 credibly blame integration confusion for failure to

 5 execute successfully."  Do you recall writing that?

 6      A.  Yes.

 7      Q.  Is it still your belief that, by June of '07,

 8 June 28 of '07, you were past the point where you could

 9 credibly blame integration confusion for failure to

10 execute successfully?

11      A.  For failure to execute successfully on the

12 particular matter that C had brought to my attention.

13      Q.  But your view was that you could still

14 credibly blame integration confusion for failure to

15 execute in other areas?

16      A.  So I don't know that I could comment on other

17 items as of this point, but as I looked at this

18 specific item related to specific instructions that I

19 had given to the team to follow, my assessment was it

20 was not possible to point to integration confusion.  It

21 was simply following a very specific set of

22 instructions.

23      Q.  Do you know what shortcomings were clearly

24 articulated by August 1st?

25      A.  I recall that C provided to me information on
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 1 what were the results or the implications of my

 2 instructions not being followed.  That was -- I recall

 3 that that was brought to my attention as part of that.

 4 That's the biggest part that I recall three years

 5 later.

 6      Q.  And do you recall why August 1st was selected?

 7      A.  I recall that 30 days seemed like a reasonable

 8 time frame.  And that was approximately 30 days.

 9      Q.  It was also about when the CDI exam was going

10 to begin, wasn't it?

11      A.  I don't recall exactly when the CDI exam was

12 set to begin, but in this case, I gave approximately 30

13 days to make sure that we had a full inventory of the

14 issues.

15      Q.  The last paragraph of your e-mail, "We are in

16 the middle of an EMHC audit which is touching PLHIC due

17 to their focus on PHS claims."

18          Do you see that?

19      A.  Yes.

20      Q.  And, "Our CDI audit starts in less than two

21 weeks," do you see that?

22      A.  Yes.

23      Q.  I'm assuming, Ms. McFann, that you don't on a

24 day-to-day basis personally handle every provider issue

25 that comes to United; is that right?
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 1      A.  That's correct.

 2      Q.  That would be hard, huh?  Withdrawn.

 3          In general, you have a process for fielding

 4 provider complaints, right?

 5      A.  The company has a process for feeding provider

 6 complaints.

 7      Q.  And only a subset of those complaints gets

 8 escalated to your attention when they can't be resolved

 9 by others, right?

10      A.  Well, a subset, yes, those that need escalated

11 to my attention, correct.  There may be other -- others

12 that fall into a subset of, you know, "Do you have

13 knowledge?  Can we go pull some contracts to look at

14 this?"

15      Q.  Now, around this time, around mid 2007, they

16 also -- that is to say, provider complaints also got

17 escalated to something called the war room, right?

18      MR. KENT:  No foundation.

19      THE COURT:  If she knows.

20      THE WITNESS:  I think a subset of provider

21 complaints that may have had to be -- or that might

22 have been part of our data reconciliation process were

23 sent to -- or were examined in a war room, a

24 cross-functional team meeting.

25      MR. STRUMWASSER:  Q.  Do you recall what the



4925

 1 broader name of the war room was?

 2      A.  I don't.

 3      Q.  There was an EPDE war room; is that right?

 4      A.  I think that was one of the war rooms.

 5      Q.  What other war rooms do you recall?

 6      A.  I believe there was one related to data

 7 reconciliation.  I don't think that was the same as the

 8 EPDE war room.  And there could have been others as

 9 well.

10      Q.  Do you guys refer to it as "EPDE" or do you

11 use "Epde"?

12      A.  We refer to it as EPDE.

13      Q.  During this time frame, mid 2007, were

14 provider issues like Dr. Muir's, as discussed in 266,

15 were they being escalated to your attention at a

16 higher-than-normal rate from earlier years?

17      MR. KENT:  No foundation, vague and ambiguous.

18      THE COURT:  If she knows.

19      THE WITNESS:  Well, I can't really compare to

20 previous years because prior to end of 2005 beginning

21 of 2006, I had a national role.  So my scope of

22 responsibilities was vastly different.

23      MR. STRUMWASSER:  Q.  Fair enough.  How about

24 comparing it just to 2006?

25      A.  I don't know that I counted or kept hash marks
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 1 of how many were coming in to me.

 2      Q.  In fact, you had a lot more -- that is to say,

 3 United had a lot more provider complaints in 2007 than

 4 it had, let's say, in the first few months of 2006,

 5 right?

 6      MR. KENT:  Vague and ambiguous, no foundation.

 7      THE COURT:  If she knows.

 8      THE WITNESS:  I don't know because if the baseline

 9 is first part of 2006, the network was the Care Trust

10 Network, and I was not involved in any provider

11 complaints related to that.

12      MR. STRUMWASSER:  Q.  Do you remember a problem in

13 2007 with a provider called Group Anesthesia Services,

14 Santa Clara County?

15      A.  Off the top of my head, I don't.

16      MR. STRUMWASSER:  I'd like to have marked as our

17 next in order an e-mail chain with a top date of May 8,

18 2007.

19      THE COURT:  All right.  That's 475.

20          (Department's Exhibit 475 marked for

21           identification)

22      THE COURT:  E-mail chain with a date of May 8th,

23 2007 at the top.

24      THE WITNESS:  I've reviewed it.

25      MR. STRUMWASSER:  Q.  Thank you.  Does this



4927

 1 refresh your recollection as to an issue with Group

 2 Anesthesia Services Santa Clara County?

 3      A.  It does refresh my memory that they had an

 4 issue.

 5      Q.  If you would turn to the third page, 9115,

 6 starting at the bottom of that page.

 7      THE COURT:  Can I remove the confidential

 8 designation?

 9      MR. KENT:  Yes.

10      MR. STRUMWASSER:  Q.  Are you with me?

11      A.  Yes.

12      Q.  We have a transmission dated April 25, '07.

13 "This provider has faxed some sample PacifiCare PPO

14 EOBs which show the ASA code (01470), with base and

15 time is being paid at the default of 50 percent billed

16 charges rather than the $71 ASA built into the UMPB fee

17 schedule."  Do you see that?

18      A.  Yes.

19      Q.  So let's work backwards.  What's a "UMPB fee

20 schedule"?

21      A.  I believe that was the name of the specific

22 fee schedule that this provider was attached to.

23      Q.  Under his contract, its contract?

24      A.  Yes.

25      Q.  And "ASA"?
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 1      A.  I've been in healthcare so long that I forget

 2 what ASA stands for -- Anesthesiology Society of

 3 America.

 4      Q.  Cool.  Not bad.  So the gist of this

 5 transmission from Carl Laski, L-A-S-K-I, is that we

 6 have a provider here in anesthesia, anesthesiology

 7 provider, who is being paid at the wrong contract rate,

 8 right?

 9      A.  Yes, their anesthesiology codes in particular

10 are being paid at the wrong contract rate.

11      Q.  We have a series of e-mails back and forth

12 above that that are trying to work on this issue,

13 right?

14      A.  Yes.

15      Q.  And we have on the previous page, 114, a

16 May 1, 2007 letter from -- e-mail, rather, from

17 Mr. Laski who writes, quote, "RIMS has been corrected.

18 Please initiate the claims rework project," unquote.

19 Do you see that?

20      A.  Yes.

21      Q.  And you know today that Mr. Laski was wrong

22 when he wrote that on May 1?

23      A.  As of May 1, it was corrected.  However, a

24 later e-mail indicates that the ASA rate went missing

25 again.
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 1      Q.  So on May 8, Christy Clancy writes, "The

 2 system has referred it back to the original setup.

 3 Line 9 is incomplete.  Please have it updated again,"

 4 right?

 5      A.  Yes.

 6      Q.  And Mr. Laski replies, "As of 5/1/07, the ASA

 7 rate was loading on Line 9.  A week later (5/8/07) we

 8 find the rate is missing," exclamation point.

 9          And later in the e-mail, he writes, "This is

10 the strangest thing I've ever seen in quite some time."

11 Do you see that?

12      A.  Yes.

13      Q.  Then Tammy Marovich, M-A-R-O-V-I C-H, forwards

14 this issue to you and Ms. Carter and indicates, "This

15 might be worthy of the war room," to which you agree,

16 right?

17      A.  Yes.

18      Q.  Now, here we have the provider war room.  Is

19 that different than the EPDE war room?

20      A.  I don't know.

21      Q.  You don't recall there being a provider war

22 room at the time?

23      A.  I don't know if it was the same war room, if

24 people were using multiple names to refer to the same

25 or different things.
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 1      Q.  But you recall there was an EPDE war room,

 2 right, at this time?

 3      A.  That is my recollection.

 4      Q.  And that there was a -- did you say

 5 reconciliation war room or provider --

 6      A.  There was a data reconciliation war room that

 7 I believe was in late '06, early '07.  I think that's

 8 when that one was initiated.  I don't know for certain

 9 that one didn't combine into the other at some point in

10 time.

11      Q.  So it's conceivable that EPDE and data

12 reconciliation were not two but one war room, right?

13      MR. KENT:  Calls for speculation.

14      MR. STRUMWASSER:  I'm just trying to get her

15 testimony.

16      THE COURT:  If she knows.

17      THE WITNESS:  It's possible.

18      MR. STRUMWASSER:  Q.  Okay.  Do you remember what

19 the result of this issue was?

20      A.  I do recall that ultimately we identified the

21 root cause.  It was something more systemic about how

22 anesthesia conversion factors were reflected -- were

23 received by RIMS and reflected in RIMS.  And I

24 believe -- I recall that that was fixed, but I do

25 recall that some anesthesiology providers were impacted



4931

 1 by that.

 2      Q.  Do you know of any evidence that RIMS was

 3 improperly processing ASA codes prior to the

 4 acquisition?

 5      A.  I don't know.

 6      Q.  Now, at this time in 2007, Group Anesthesia

 7 Services had been moved to a United contract, right?

 8      A.  They were on a -- I think UMPB is a

 9 market-standard fee schedule.  So it's most likely they

10 were on a United contract, but I am unaware if they

11 were a CTN gap provider or not.

12      Q.  Do you know whether this problem with ASA

13 codes affected other providers?

14      A.  I recall that I was aware at some point of

15 about five or six anesthesiology groups that were

16 brought to my attention as having a similar problem,

17 and like I said, we ultimately took that as a sign of,

18 okay, we have something else more systemic going on,

19 which is why we fixed -- that was important evidence,

20 for us to fix the EPDE properly.

21      Q.  With respect to those other anesthesiology

22 groups, were they also initially paid at the incorrect

23 rate?

24      A.  I recall that their issues were that the

25 ASA -- the conversion factor was not in its expected
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 1 place in RIMS, which is what impacted RIMS's ability to

 2 process those particular subset of claims correctly.

 3      Q.  So each of those other providers also had

 4 incorrect claims processing issues?

 5      A.  Yes.

 6      Q.  Do you have any understanding of how many

 7 claims overall were affected by this ASA problem?

 8      A.  I don't recall.

 9      MR. STRUMWASSER:  I can go another document, or we

10 can break now, whatever your Honor would like.

11      THE COURT:  Do you want to break for lunch and

12 come back at 1:30?

13      MR. STRUMWASSER:  That's fine.

14          (Whereupon, the luncheon recess was

15           taken at 11:51 o'clock p.m.)

16

17

18

19

20

21

22

23

24

25
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 1                   AFTERNOON SESSION

 2          (Whereupon, the appearance of all

 3           parties having been duly noted

 4           for the record, the proceedings

 5           resumed at 1:33 o'clock p.m.)

 6                        ---o0o---

 7      THE COURT:  We'll go back on the record.

 8          If there is any mix-up, 433 and 435 are in

 9 evidence.

10          (Department's Exhibits 433 and 435 admitted

11           into evidence)

12      MR. KENT:  Your Honor, before the break, there was

13 a comment made about that we had produced some number

14 of thousands of documents pertaining to Ms. McFann a

15 week ago.  And I checked at lunch, and the last

16 documents we produced were February 10, and the bulk of

17 them were before that.

18      THE COURT:  I guess it feels like a week ago.

19      MR. STRUMWASSER:  If anybody said "a week ago," he

20 or she misspoke.  The point was that we had these

21 documents produced since the last appearance of this

22 witness.

23      MR. KENT:  One other thing, we don't have to take

24 it up now.  But I would like to, either sometime today

25 or first thing tomorrow, talk about schedule for the
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 1 next couple weeks and also the schedule for April so

 2 that we can make some plans one way or another.

 3      MR. STRUMWASSER:  Can we to off the record for a

 4 second?

 5          (Discussion off the record)

 6      THE COURT:  All right.  Let's go back on the

 7 record.

 8     DIRECT EXAMINATION BY MR. STRUMWASSER (resumed)

 9      MR. STRUMWASSER:  Q.  Good afternoon, Ms. McFann.

10 Do you recall issues with Interscope,

11 I-N-T-E-R-S-C-O-P-E, Pathology Medical Group in Canoga

12 Park?

13      A.  I don't recall specific matters.  I recall

14 it's a provider, and that's about it.

15      MR. STRUMWASSER:  May I ask to have marked as our

16 next in order an e-mail exchange, top date May 16,

17 2007, PAC 0509719.

18      THE COURT:  So that is Exhibit 476, an e-mail, top

19 date of May 16, '07.

20          And may I remove the confidentiality

21 designation?

22      MR. KENT:  Yes.

23      THE COURT:  Thank you.

24          (Department's Exhibit 476 marked for

25           identification)
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 1      MR. STRUMWASSER:  Q.  Ms. McFann, who is Janice

 2 Inguanzo, I-N-G-U-A-N-Z-O?

 3      A.  I recall at the time that Janice Inguanzo was

 4 on the plan network operations team which reported up

 5 through me.

 6      Q.  Up through you?

 7      A.  Yes.

 8      Q.  We started this exchange with an e-mail from

 9 her stating that she checked the information for

10 Interscope in RIMS but found that there was still a

11 problem.  Quote, "NDB updated RIMS today and has termed

12 the provider as," all caps "SYSTEM CLEAN," period,

13 unquote -- "termed" meaning terminated?  Is that how

14 you read it?

15      A.  Yes, she means terminated.

16      Q.  So when we say that NDB updated RIMS, that is

17 the provider information from NDB was fed to RIMS,

18 right?

19      A.  Yes, that's one way to describe the EPDE, that

20 is, NDB updated RIMS through the EPDE feed.

21      Q.  And the gist of Ms. Inguanzo's e-mail is that

22 that update eliminated Interscope Pathology Medical

23 Group from RIMS, right?

24      A.  She's saying it terminated their record.  So

25 it didn't eliminate it but certainly terminated out
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 1 their record.

 2      Q.  Good distinction.  So from that termination

 3 forward, Interscope was going to be compensated as an

 4 out-of-network provider, right, until something was

 5 done about it?

 6      A.  Yes, if left uncorrected, assuming that they

 7 were par before that, yes.

 8      Q.  It appears that they were par, right?

 9      A.  Yes, and they were terminated.

10      Q.  Then you respond, "Okay.  This is so wrong

11 that I don't know where to start.  None of us

12 authorized this, you, me, Maggie, or Donna."

13          Was it the update that was not authorized?

14      A.  No.  It was the termination of the record in

15 RIMS.  That is, what I was communicating was that none

16 of us submitted a form for a request to terminate

17 Interscope in the RIMS system.

18      Q.  Then you say to Jim -- who is Mr. Congleton;

19 is that right?

20      A.  Yes, that's correct.

21      Q.  "This provider wrote a thoroughly nasty letter

22 to Reed that included reference to problems whose root

23 cause I could point back to EPDE.  How quickly can we

24 understand what happened with this record and if it's

25 an EPDE thing?"  Do you see that?
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 1      A.  Yes.

 2      Q.  Did Mr. Congleton own EPDE?

 3      A.  I don't know that any one person owned EPDE.

 4 He was accountable for network data management or NDM,

 5 which was a functional area.  And he was one of the

 6 individuals who we were working with on EPDE.

 7      Q.  So he owned network data management.  Does

 8 that mean he also owned NDB?

 9      MR. KENT:  Misstates the prior testimony.

10      THE COURT:  It's a question.  I'll allow it.

11      MR. KENT:  Assumes facts not in evidence.

12      THE COURT:  All right.  That he owned --

13      MR. KENT:  She said the opposite.

14      THE COURT:  It was a different thing that he

15 asked.

16      MR. STRUMWASSER:  I'll straighten this all out.

17      THE COURT:  All right.  Back up.

18      MR. STRUMWASSER:  Q.  You said that he owned --

19 did you, in fact, testify that he owned network data

20 management?

21      A.  That was the function he led, correct.

22      Q.  Did that function include responsibility for

23 NDB?

24      A.  That function included responsibility for

25 primarily provider demographics in NDB.
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 1      Q.  Did NDB have more than just demographics?

 2      A.  Well, NDB also includes the provider rates.

 3      Q.  Oh, it does?  Okay.

 4          Did you ever get confirmation whether the

 5 problem that's being discussed in 476 was, in fact,

 6 with EPDE?

 7      A.  I don't recall.

 8      Q.  Do you remember seeing a problem with Sharp,

 9 S-H-A-R-P, and Children's MRI Center?  You may have

10 also encountered it as San Diego Imaging.

11      A.  I don't recall.

12      MR. STRUMWASSER:  Ask to have marked as 477 an

13 e-mail with a top date of July 16, '07.

14      THE COURT:  All right.  E-mail with a top date of

15 July 16, '07 will be marked as Exhibit 477.

16          (Department's Exhibit 477 marked for

17           identification)

18      MR. STRUMWASSER:  For the record, that's

19 PAC 0520274.

20      THE COURT:  Any objection to removing the

21 confidentiality designation?

22      MR. KENT:  No, your Honor.

23      THE COURT:  Thank you.

24      MR. STRUMWASSER:  Your Honor, while the witness is

25 looking at that exhibit, would it be helpful for us to
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 1 reduce and provide a copy of 470 in an 8 1/2 x 11, or

 2 would you rather put it in as the original?

 3      THE COURT:  It's up to you.  I don't care.  We can

 4 fold it up and put it in there, or you can reduce it.

 5      MR. KENT:  On that, I don't think it matters.  If

 6 it's reduced, it might be easier to handle.  I don't

 7 think the resolution is going to be critical.

 8      THE COURT:  No.  I think it will be fine.

 9      MR. STRUMWASSER:  Okay.  We can do that.

10      THE WITNESS:  Okay.

11      MR. STRUMWASSER:  Q.  Thank you, Ms. McFann.  On

12 the top e-mail here, you're summarizing the problem

13 with this provider, right?

14      A.  Yes.

15      Q.  I should ask you, does this refresh your

16 recollection as to Sharp and Children's MRI Center?

17      A.  It refreshes my recollection on some of the

18 facts.  I'm not going to have perfect recall three

19 years later.  I apologize.

20      Q.  Understood.  You're summarizing the problem,

21 and the issue is that the provider is not being paid in

22 accordance with its contract, right?

23      A.  Yes, that's correct.

24      Q.  And the provider had pointed these problems

25 out to you on February 21, '07, right?
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 1      A.  Yes.

 2      Q.  Which you note in your e-mail was nearly five

 3 months ago.  And you say that the problem has

 4 languished for over four months, right?

 5      A.  Yes.

 6      Q.  You characterize this as totally unacceptable,

 7 correct?

 8      A.  Yes.

 9      Q.  You say that you told Ellie Soriano,

10 S-O-R-I-A-N-O, on June 26, '07 to get the provider tied

11 to the correct contract rate within 48 hours, right?

12      A.  Yes, that's correct.

13      MR. STRUMWASSER:  I'd like to have marked as 478,

14 your Honor, an e-mail July 17, '07, PAC 05- --

15      THE COURT:  I'm going mark as 478 an e-mail with a

16 top date of July 17th, 2007.

17          (Department's Exhibit 478 marked for

18           identification)

19      THE COURT:  Any objection to removing the

20 confidentiality designation?  I think there are already

21 some things redacted.

22      MR. KENT:  No objection.

23      THE COURT:  All right.

24      THE WITNESS:  I'm finished.

25      MR. STRUMWASSER:  Q.  This is a further e-mail
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 1 exchange regarding the same Sharp and Children's MRI

 2 Center, right?

 3      A.  Yes.

 4      Q.  And the second e-mail down on the first page,

 5 you write to Ms. Soriano that, quote, "I thought it was

 6 very clear on 6/26/06 that we were counting on you to

 7 close this out.  What is the barrier?  DOI is here on

 8 Monday, and I don't intend to have any discussion with

 9 them about this still being an open issue."  Do you see

10 that?

11      A.  Yes.

12      Q.  Do you recall getting an answer to your

13 question about what was a barrier?

14      A.  I don't recall if I did.

15      Q.  Did you discuss this issue with the Department

16 of Insurance in the days after July 17, '07?

17      A.  I don't recall.

18      Q.  I probably should not have mentioned the

19 employee name.

20      THE COURT:  Right.  Can we change that to

21 initials, please.

22          (Reporter nods affirmatively)

23      THE COURT:  Is it on here?  Should we redact it?

24      MR. STRUMWASSER:  Yeah, I think so.  I think we

25 need to redact the name of Ms. S.
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 1      THE COURT:  Does that sound right to you,

 2 Mr. Kent?

 3      MR. KENT:  That's fine.

 4      THE COURT:  I think we can just do it, right?

 5      MR. STRUMWASSER:  And the reason why --

 6      THE COURT:  It's going lead to something.

 7      MR. STRUMWASSER:  I think that the top of 478 is

 8 potentially sensitive.

 9          Let me just do this, and I'll try stay out of

10 trouble here.

11      THE COURT:  All right.

12      MR. STRUMWASSER:  Q.  The top e-mail from you is

13 to somebody else at the company who -- to whom you are

14 voicing frustration because you laid down an

15 expectation on 6/26/07 that it needed to be resolved

16 within 24 hours and find out three weeks later that it

17 was lingering.  And you said that that was

18 unacceptable, especially when the DOI auditors are

19 showing up on 7/23/07.

20          Did you ever find out why it was lingering for

21 another three weeks?

22      A.  It's possible I did.  I don't recall.

23      THE COURT:  Can we go off the record for a second?

24          (Discussion off the record)

25      THE COURT:  So we'll go back on the record.
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 1          I don't believe we do need to take any names

 2 out at this time, based on what Ms. McFann said.  But

 3 if in the future that comes up, we'll be happy to take

 4 those names out, whoever it is.

 5      MR. KENT:  Thank you, your Honor.

 6      MR. STRUMWASSER:  Q.  Ms. McFann, would you take a

 7 look at the subject line of 478.  Mr. Gee points out to

 8 me that there is what appears to be a fee -- fee

 9 information there.  Is that something that you would

10 rather not be public?  I mean, is that confidential,

11 competitive information?

12      A.  That is confidential, competitive information.

13 That was a very good catch.  Thank you.

14      THE COURT:  I think it's further down in the

15 e-mail as well.

16      MR. GEE:  And in the previous exhibit as well.

17      THE COURT:  Why don't I give you those at the

18 break or something and you can redact them because I

19 see it's in the cc line.

20      MR. STRUMWASSER:  Fair enough, sure.

21      Q.  Just one more question about 478, maybe more

22 than one but just -- a suite of questions.

23          The bottom line on the first page, "What is

24 the appropriate R code for Tim Kaja's approval of the

25 claims project to reprocess 13 months-plus of underpaid
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 1 claims?"  What is an R code?

 2      A.  "R code" stands for "retro code."  Sometime in

 3 2007, we implemented R codes for specific retro so that

 4 we could speak very clearly to the root cause of a

 5 retro.  So there was -- in this case, this gentleman is

 6 asking for what the appropriate R code is.

 7      Q.  And he seems to believe, at the top of the

 8 next page, that R14B is the right answer, "Market

 9 non-standard fee schedule - network initiated."  Can

10 you decode that phrase for us?

11      A.  So I think Mr. Davis is making a

12 recommendation as to which R code is to be used.  And

13 he is suggesting that he has -- he would recommend

14 R14B, which maps to -- or its definition is market

15 non-standard fee schedule, dash, network initiated, as

16 opposed to contract control and installation initiated.

17          Based upon what I'm looking at here, I don't

18 know if that is indeed the correct code to have used

19 for this.  He's simply making a recommendation.

20      Q.  So the first couple of words we can deal with.

21 "Market non-standard fee schedule," we know that's a

22 category of fee schedules, right?

23      A.  Yes.

24      Q.  So there may very well be a number of codes

25 that apply to that, right?
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 1      A.  Yes.

 2      Q.  "Network initiated" doesn't tell us much about

 3 root cause, does it?

 4      A.  It's not -- not in the context of this

 5 particular e-mail.  It probably does in the whole -- in

 6 the context of the whole suite of R codes that might be

 7 available to use.

 8      Q.  And one of my most persistent questions here

 9 in this context:  Is the word "network" computer

10 network or provider network?

11      A.  That would mean provider network, as in

12 network-management initiated.

13      Q.  So it's an issue of coming out of your shop,

14 right?  It's a request for rework coming out of your

15 shop, is that right?

16      A.  Coming out of the network management shop,

17 correct.

18      Q.  Was Mr. Kaja's approval required for every

19 claims rework job?

20      A.  I recall that at least his approval was

21 required.  I don't recall if there were other approvals

22 required.  We had a policy and procedure regarding

23 retro contract loads.  And so during this time period,

24 it's possible that other approvals were required as

25 well.
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 1      Q.  But he was at this point CIO; is that right?

 2      A.  Let's see.  2007, he was vice president of

 3 network operations within UnitedHealth networks.

 4      Q.  So in that sense, "network" is again provider

 5 network?

 6      A.  That's right.

 7      Q.  So he did not have an IT function in those

 8 days; he had a business-side function?

 9      A.  That's correct.

10      Q.  Mr. Davis refers to reprocessing 13 months of

11 underpaid claims.  Do you have any information about

12 how many such claims were reprocessed?

13      A.  I don't.

14      Q.  What's the documentation look like that

15 memorializes approval of a retro rework?

16      A.  Usually it's simply an e-mail back from the

17 approver with the note "approved."

18      Q.  Did anybody maintain a log of approved retro

19 work?  What's the phrase?  Retro rework?

20      A.  Yes, that's correct.

21          I don't know for certain that a log existed.

22 But if one did exist of whatever projects were underway

23 to be done, that would probably be in the claims

24 project management area or CPM team.

25      Q.  Whose team was that?



4947

 1      A.  I am unsure if that reported to Mr. Kaja or if

 2 that was part of the transaction organization.

 3      Q.  Which would be Ms. Norket?

 4      A.  I don't recall how we -- if we had a separate

 5 CPM team for RIMS than for UNET platform.

 6      MR. STRUMWASSER:  I'm going ask to have marked

 7 as -- 479 is it?

 8      THE COURT:  Correct.

 9      MR. STRUMWASSER:  -- an e-mail, August 1, '07.

10      THE COURT:  E-mail with a top date of 8/1/07 is

11 Exhibit 479.

12          (Department's Exhibit 479 marked for

13           identification)

14      THE COURT:  Can I remove the confidential

15 designation?

16      MR. KENT:  Yes.

17      THE COURT:  Thank you.

18      MR. STRUMWASSER:  Q.  What is an FJW?  Do you see

19 that at the bottom of the second page?

20      A.  "FJW" stands for financial justification

21 worksheet.

22      Q.  Is that the document that was typically used

23 to obtain approval for a retro rework?

24      A.  It typically accompanied requests for retro

25 rework.
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 1      Q.  So on this second page -- this is an e-mail

 2 from you to Mr. Novinski and Mr. Kaja.  And you write

 3 that it's a follow-up on a recent telephone

 4 conversation about legacy PHS non-standard fee

 5 schedules in California that were not correctly

 6 loaded/maintained.

 7          First of all, do you recall this e-mail?

 8      A.  I recall the circumstance about the e-mail.  I

 9 don't recall writing it, but clearly I did.

10      Q.  Do you recall the conversation that's alluded

11 to in this Ed and Tim e-mail?

12      A.  I don't recall the telephone conversation.

13      Q.  It's July 31st when that one that I just

14 quoted arose.  And apparently, sometime in mid July,

15 you had initiated a recovery plan; is that right?

16      A.  Yes, that's correct.

17      Q.  What would be circumstances -- well, first of

18 all, what was the recovery plan?  What did it consist

19 of?

20      A.  The thrust of the recovery plan that I'm

21 referring to here is ensuring that we have -- that we

22 are building an inventory tool for all of our

23 non-standard fee schedules and that we are

24 memorializing in that tool when the fee schedule is to

25 be updated next, when was it last updated, who last
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 1 updated it, et cetera.  So that was the recovery plan.

 2      Q.  And this is for updates to UNET?

 3      A.  The -- I'm sorry.  Are you referring to the

 4 recovery plan itself?

 5      Q.  Yes.

 6      A.  The non-standard fee schedule inventory tool

 7 was actually for across a good chunk of the legacy

 8 PacifiCare states.  So it would encompass all of the

 9 non-standard fee schedules that my team maintained for

10 California, Oregon, Washington, Texas and Oklahoma.

11      Q.  The first of the two categories -- well,

12 there's two categories here.  One is "f100 to f900

13 correction," and the other is "Sharp/San Diego MRI

14 Imaging."  Do you see that?

15      A.  Yes.

16      Q.  Under the first category, there's a total of

17 28 fee schedules that need to be corrected.  Am I

18 reading that right?

19      A.  Yes.

20      Q.  Back to June 23, '06, right?

21      A.  Yes.

22      Q.  So these are fee schedules that are associated

23 with the loss of CTN; is that right?

24      A.  These are fee schedules that PLHIC providers

25 were attached to.  And these were fee schedules
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 1 specifically in UNET.

 2      Q.  Right.  So this first category, we know that

 3 there were about 1800 providers impacted, right?

 4      A.  Yes.

 5      Q.  And that -- am I reading this correctly, that

 6 these 28 fee schedules, when employed to pay a claim,

 7 were incorrectly processing the claim all the way back

 8 to June 23 of '06 process dates?

 9      A.  Yes.

10      Q.  And you note that in some cases the error

11 resulted in overpayment and in some cases underpayment,

12 right?

13      A.  Yes, that's correct.

14      Q.  Now, with respect to No. 2, Sharp/San Diego

15 MRI Imaging, you say a total of four fee schedules need

16 to be corrected because they improperly billed [sic] at

17 wrong multiplier of CMS.  What does that mean?

18      A.  This means that the provider's fee schedule

19 was at the wrong percentage of Medicare.  And as we saw

20 in the previous e-mails, in Exhibits 477 and 478, I

21 believe they were expecting one level -- I want to be

22 sensitive, of course, to the confidential information

23 here.

24      Q.  Yes.  One value of percentage.

25      A.  They expected one value, and they were instead
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 1 receiving another value of Medicare.

 2      THE COURT:  Can we stop one second?

 3          I was wondering what you heard him say in

 4 terms of "fee schedule."

 5          (Record read)

 6      THE COURT:  It's "built."

 7      MR. STRUMWASSER:  B-U-I-L-T.

 8      Q.  So this provider, Sharp, was being paid

 9 incorrectly based on an improperly built -- with a T --

10 fee schedule for all claims with dates of service from

11 June 23, '07 to at least August of '07, right?

12      A.  June 23, '06 to present, or to current.

13      Q.  '06, right.  And the root cause was poor

14 controls and employee performance; is that right?

15      A.  That's correct.

16      Q.  Was that your assessment or somebody else's?

17      A.  That was my assessment and the assessment of

18 the supervisor of the individual who was on the -- who

19 received the employee performance action.

20      Q.  That was somebody in your unit, your chain of

21 command?

22      A.  Yes.

23      Q.  What were the poor controls?

24      A.  I don't recall now, three years later, exactly

25 what those poor controls were.
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 1      Q.  And the result was consistently underpayment

 2 in the case of Sharp, right?

 3      A.  Yes, and -- yes.  Correct.

 4      Q.  With respect to Item No. 1, the f100 to f900

 5 correction, what are those things, 100 and 900?  I know

 6 them as a photographer but --

 7      A.  These are the names of old PacifiCare fee

 8 schedules, a family of fee schedules.  We refer to them

 9 as the little "f" fee schedules, and their numbers ran

10 from 100 to 900.

11      Q.  But there were only 28 of them, right?

12      A.  There were 28 of them in UNET.

13      Q.  With respect to -- just with respect to the

14 little f item here, do you have any information about

15 how many claims were incorrectly paid as a result of

16 the incorrectly built rate?

17      A.  I don't remember.  It's possible I knew that

18 at one time, so I don't recall how many there were.

19 They were on the UNET platform for UnitedHealthcare

20 members.

21      Q.  So these were not PacifiCare members?  I mean,

22 these were not claims for services rendered to

23 PacifiCare members?

24      A.  No, these weren't PLHIC claims because the

25 PLHIC -- the fee schedules of these, the PLHIC versions
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 1 of them, if you will, the ones on RIMS had actually

 2 been updated properly.

 3      Q.  On RIMS.

 4      A.  On RIMS in a timely manner.

 5      Q.  Ms. McFann, do you remember a problem with

 6 Eastern Plumas Healthcare District?

 7          "Healthcare" is one word.

 8      A.  Not off the top of my head.

 9      MR. STRUMWASSER:  I'd like to have marked as

10 Exhibit 480 an August 2, '07 e-mail, PAC 0459960.

11      THE COURT:  All right.  I'll mark as Exhibit 480

12 an e-mail with a top date of August 2nd, 2007.

13          (Department's Exhibit 480 marked for

14           identification)

15      THE COURT:  Can I remove the confidential

16 designation?

17      MR. KENT:  Yes, your Honor.

18      THE WITNESS:  I'm ready.

19      MR. STRUMWASSER:  Q.  Thank you for telling me.

20 Do you recognize -- first of all, does this remind you

21 of the issue with respect to Eastern Plumas?

22      A.  It refreshes my memory on some parts of it,

23 sure.

24      Q.  Do you recall -- do you recognize the e-mail

25 chain -- exchange here on 480?
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 1      A.  Yes.

 2      Q.  So this comes to your attention around August

 3 of 2007, right?

 4      A.  Yes, that's correct.

 5      Q.  And at the bottom e-mail, "The issue with this

 6 provider group is that it was termed out of NDB"?

 7      A.  Yes, that's correct.

 8      Q.  So the entire provider group, all the members

 9 in this group were shown as -- were processed as

10 out-of-network; that is right?

11      A.  Correct, for the United members, at least.

12      Q.  Well, we know that it was -- that they were

13 termed out of NDB, and we know that there was a fee

14 from NDB to RIMS.  Do you have any information that the

15 problem did not go over to RIMS?

16      A.  No, but I also don't have any information that

17 the problem did go back to RIMS.  That is, I don't know

18 one way or the other based upon looking at this e-mail.

19      Q.  Let me just ask you to take a quick look at

20 the lower e-mail with an eye to whether any of the

21 people named there have HR issues for which we should

22 treat this differently.  And by "differently," I mean

23 confidentially.

24      A.  I don't believe we have any HR confidentiality

25 issues in this e-mail.
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 1      Q.  Okay.  Thank you.  Now, Eastern Plumas

 2 Healthcare Hospital District was operating at this time

 3 on a PacifiCare not a United provider contract, right?

 4      A.  I'm not 100 percent sure.  There is reference

 5 to a bridge agreement regarding the physicians.  But

 6 I'm -- I'm unclear about the hospital agreement or if

 7 it was all on one agreement.

 8      Q.  Okay.  It says here you have a PPR contract

 9 for both the hospital and the medical group.  What is a

10 PPR contract?

11      A.  "PPR" means percentage payment rate.

12      Q.  So you have a PPR agreement with both the

13 hospital and the physicians, right?

14      MR. KENT:  Your Honor, object to the relevance of

15 this.  There's no foundation this has anything to do

16 with any impact on any PacifiCare or PLHIC members.

17      MR. STRUMWASSER:  That's what I'm trying to figure

18 out.

19      THE COURT:  I'll allow him to explore it, but --

20 so it's a percentage contract?

21      MR. STRUMWASSER:  Q.  Yeah, it's a single contract

22 for both the physicians and the hospital, right?

23      A.  I can't quite tell if she is saying we have a

24 PPR contract with the medical group and a PPR contract

25 with the hospital or if they contract as a single
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 1 entity on one piece of paper.  And I don't, myself,

 2 recall how Eastern Plumas handles that.

 3      Q.  And it appears that what happened here was

 4 that somebody termed out the history of the -- of this

 5 provider?

 6      A.  She is communicating, I believe, that two

 7 different things happened.  On the medical group

 8 physician side, she is stating that the physician

 9 contracting team had terminated them.

10          And then under the hospitals, I think that

11 she's stating -- she's pointing to a mishap with the

12 Emptoris contract being activated in error.  So it

13 looks like she's pointing to two different activities

14 that happened here.

15      Q.  What does it mean for an Emptoris contract to

16 be activated?

17      MR. KENT:  Objection, relevance.

18      THE COURT:  What's the relevancy?

19      MR. STRUMWASSER:  I think at the bottom of all

20 this we're going to be able to establish that

21 PacifiCare claims were also affected here.

22      MR. KENT:  Why don't we do that first?

23      MR. STRUMWASSER:  We are doing it.

24      THE COURT:  I'll allow it.  Let's get there.

25          And I think it's Emptoris contract was
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 1 activated in error.

 2      MR. STRUMWASSER:  That's right.

 3      Q.  So the question should be, what does it mean

 4 for an Emptoris contract to be activated?

 5      A.  Well, in the general scheme of things,

 6 Emptoris, as I've testified before, is the contract

 7 creation system that we use at UnitedHealthcare to

 8 populate the rates and terms associated with the -- a

 9 negotiation.  And then, once that contract is created

10 in Emptoris, in the case of the hospital contract, we

11 executed an Emptoris.  Simply, we hit a button, and

12 it's executed.

13          And then, it is sent through the computer

14 system to contract control and installation, which then

15 that team, CCI, loads the terms into the NDB, the

16 compensation terms.

17          So -- but I don't know how someone could

18 activate an Emptoris contract in error because, once

19 that's done, it assumes that the contract has been

20 executed.

21      Q.  Ms. McFann, there's a reference here to

22 getting the contract reloaded in order to do a claims

23 rework project.  Were you reworking United claims

24 during this period?

25      A.  To the extent a contract was retroactive and
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 1 it impacted membership, then rework activity was done

 2 when it was reloaded.  So like I said, in this case, it

 3 appears to have impacted United membership because

 4 we're referencing the NDB.

 5      Q.  And so is it your testimony that, if it's on

 6 the NDB, it cannot have affected PacifiCare membership?

 7      MR. KENT:  It's vague, incomplete hypothetical.

 8      THE COURT:  Overruled.

 9          If you know.

10      THE WITNESS:  As I indicated, I can't tell from

11 here, from this summary, if it did or did not impact

12 the PLHIC membership as well.  I just can't tell.

13      MR. STRUMWASSER:  Q.  I understand that.  And I

14 just wanted to make -- my question was a little

15 narrower than that.

16          I was asking whether it was your testimony

17 that, if it's on NDB, it could not have affected PLHIC

18 membership.  And I understand that answer to imply,

19 "No, it could, in theory, have."

20      A.  It could have, but it might not have.  I don't

21 have information about what happened over in RIMS to

22 compare, based upon this, if this was isolated to just

23 NDB.

24      Q.  Do you have a sense of how many of the reworks

25 you were doing in the summer of 2007 were United
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 1 claims?

 2      A.  I don't recall right now.  It's possible I

 3 knew at some point.

 4      MR. STRUMWASSER:  Well, subject -- I want to cut

 5 to the chase, and we'll figure out whatever we can

 6 figure out, but I would like, while I have this

 7 witness, to ask her simply a question about her e-mail

 8 at the top.

 9      Q.  "This is just an awful, frustrating

10 situation," you say, "because of how much time you and

11 I have invested" -- "you" being Cindy Voss -- "have

12 invested into getting the hospitals loaded....multiple

13 times.  Before we start going through the retro

14 process, do we know how long the hospital we terminated

15 for?"  Do you know whether this was -- this problem of

16 the loading of this hospital was human error or

17 systemic?

18      A.  I don't know one way or the other.

19      Q.  Do you know if in the final analysis it was

20 determined to be a problem with NDB, EPDE or something

21 else?

22      A.  I don't recall.

23      MR. STRUMWASSER:  I'd like to have mark as 481 --

24 is that it?

25      THE COURT:  Yes.
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 1      MR. STRUMWASSER:  -- e-mail dated September 26

 2 '07.

 3      THE COURT:  481 is an e-mail dated September 26,

 4 '07.

 5          And can I remove the confidentiality

 6 designation?

 7          (Department's Exhibit 481 marked for

 8           identification)

 9      MR. KENT:  Yes, your Honor.

10      THE WITNESS:  I'm ready.

11      MR. STRUMWASSER:  Q.  This is again, the same

12 Sharp Memorial Hospital, right?

13      A.  It is -- it appears to be a different provider

14 than the Sharp provider that we discussed a few minutes

15 ago.

16      Q.  Okay.  This exhibit starts chronologically

17 with an e-mail from -- Urbanczyk?

18      A.  Yes, I think that's how we pronounce her name.

19      Q.  U-R-B-A-N-C-Z-Y-K, Christina.  And she

20 writes -- she's somebody within PacifiCare -- excuse

21 me, within United?

22      A.  Yes, within the network management team.

23      Q.  Thank you.  And she writes to Ms. Carter that

24 the PPO contract in RIMS was canceled as of June 8,

25 '07.  Do you see that?



4961

 1      A.  Yes.

 2      Q.  And that the contract should never have been

 3 termed out of the system, right?

 4      A.  Correct.

 5      Q.  And she writes that Bo Chan -- he was an IT

 6 guy?

 7      A.  No.  I believe that Bo was on the contract

 8 control and installation team.

 9      Q.  CCI?

10      A.  Correct.

11      Q.  It says, "Bo Chan confirmed that these are

12 issues with EPDE feed and some contracts are being

13 termed out intermittently."  Do you recall a problem of

14 intermittent terming out of contracts during this

15 period, around September of '07?

16      A.  I don't recall an issue -- I don't recall the

17 issue being intermittent.  I do recall becoming aware

18 that it appeared that the EPDE logic might be

19 terminating out records in RIMS, some but not all of

20 the records, for example, in RIMS associated with the

21 hospital.

22      Q.  Do you recall this issue arising in war room

23 meetings, as she recites?

24      A.  I didn't personally attend the war room

25 meetings, but I do recall that there was -- this was a
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 1 discussion in -- I recall being aware that there was

 2 discussion in war rooms about this, about the EPDE

 3 feed, so that, across multiple functions, work could be

 4 done to identify the root cause and then solved for it

 5 in the EPDE feed.

 6      Q.  Is it consistent with your present knowledge

 7 that, as of September 25, no root causes had yet been

 8 determined?

 9      A.  No, there were a number of challenges with the

10 EPDE.  And I don't recall that it's fair to say no root

11 causes had been identified.

12      Q.  As of September of '07?

13      A.  As of September 25, '07.

14      Q.  Ms. Carter replies, "They are killing me."

15 And I don't mean to be -- this is not a levity or

16 anything.  But in what respect was this affecting

17 Ms. Carter?  Was it just that she was having trouble

18 dealing with it, or was it complicating her business

19 relationships, or what was it that you understood her

20 to be talking about here?

21      MR. KENT:  No foundation.

22      THE COURT:  Overruled.

23      THE WITNESS:  I believe that Ms. Carter was

24 communicating frustration because she owned the

25 contract negotiation with Sharp Memorial Hospital, and
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 1 it was one of the largest providers in her assigned

 2 market geography.

 3      MR. STRUMWASSER:  Q.  So she has sent that to

 4 Mr. McKinley and you, and you have now, on September

 5 26th, asked someone to get this into the EPDE war room.

 6 Do you recall doing that?

 7      A.  Yes.

 8      Q.  And then we have at the top your assessment

 9 that, "When major hospitals are terminated in RIMS

10 without us knowing or understanding how, not to mention

11 that we don't find out until nearly four months later,

12 that's outside of our control."  And that's -- somebody

13 suggested this was within your control, "your"

14 collectively?

15      A.  No, but I did want to create awareness --

16      Q.  Okay.

17      A.  -- that this wasn't sloppy contracting.

18      Q.  To the best of your knowledge, did you ever

19 figure out whether this was in fact an EPDE issue?

20      A.  I don't recall.  I do recall that a number of

21 enhancements were made to the EPDE feed over time based

22 upon lessons learned, real life experiences, and deep

23 diving into an issue to really identify the root cause.

24      Q.  Did you ever determine why you didn't find out

25 about the existence of this problem for four months?
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 1      A.  No.

 2      THE COURT:  Can we take a short break?

 3      MR. STRUMWASSER:  You bet.

 4          (Recess taken)

 5      THE COURT:  Ready?

 6      MR. STRUMWASSER:  Yes, your Honor.

 7      THE COURT:  Have you got a new one?

 8      MR. STRUMWASSER:  Not quite.

 9      THE COURT:  Okay.

10      MR. STRUMWASSER:  Q.  Ms. McFann, do you recall

11 around August of 2007 encountering problems with UCLA

12 and UC Irvine?

13      A.  I recall being aware of some challenges with

14 UCLA and UC Irvine.  I don't recall specifics right

15 now.

16      Q.  Do you recall that there were problems with

17 incorrect uploading of contracts and fee schedules?

18      A.  I recall that there were a number of different

19 issues.  I believe that fee schedules was one of them.

20      MR. STRUMWASSER:  Your Honor, I'd like to have

21 marked as --

22      THE COURT:  482.

23      MR. STRUMWASSER:  -- 482 an e-mail chain, top date

24 August 28, '07, PAC 0521482.

25      THE COURT:  All right.  The e-mail with a top date
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 1 of August 28, 2007 will be marked as Exhibit 482.

 2          (Department's Exhibit 482 marked for

 3           identification)

 4      THE COURT:  May I remove the confidentiality

 5 designation?

 6      THE WITNESS:  Your Honor, I'm not sure of the

 7 right protocol, but there is an individual whose name

 8 is in here.

 9      THE COURT:  Thank you for letting us know.

10          Can we go off the record for a second, please?

11          (Discussion off the record)

12      THE COURT:  We'll go back on the record.  Thank

13 you for letting us know.  We will redact it.

14          If you see it anywhere else, would you please

15 let us know?

16      THE WITNESS:  Yes.

17      THE COURT:  With that redaction, can we remove the

18 confidentiality?

19      MR. KENT:  Yes, your Honor.

20      THE COURT:  Okay.

21      THE WITNESS:  I'm ready.

22      MR. STRUMWASSER:  Q.  Turn, if you would, to 1485,

23 Ms. McFann.  And when you see the header information at

24 the bottom of the page there before an August 6, '07

25 e-mail from you to Ms. Wong -- is that right? -- and
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 1 Ms. Shah and Ms. -- Dies, is that right?

 2      A.  Yes, Ms. Wong, Ms. Shah, and Ms. Dies.

 3      Q.  Thank you.  Who are they?

 4      A.  They are network contractors on the -- in the

 5 California team.

 6      Q.  And then the text of the e-mail starts on the

 7 top of the next page, 486, and you are asking in the

 8 second paragraph, "Can you get UCI and UCLA to hold

 9 claims?"  Do you see that?

10      A.  Yes.

11      Q.  Are you aware of any prohibition in law for --

12 against asking providers to hold claims?

13      A.  I'm not aware of any.

14      Q.  And the reason why you're asking them to hold

15 claims is because you're going to need time to get

16 non-MSPS -- that would be non-standard contract?

17      A.  Non-market standard fee schedules.

18      Q.  Should that "P" be an "F"?

19      A.  In the organization, we started off calling

20 them "market standard pricing schedules."  But we

21 transitioned to "market standard fee schedules."

22      Q.  You say that you need to get your approvals

23 for non-standard schedules, "all the way back to our

24 partners in MPLS."  Who is that?

25      A.  Minneapolis.
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 1      Q.  Oh, thank you.  And after that, you need to

 2 allocate the time frames to build the fee schedules,

 3 the non-standard fee schedules, and have CCI load it.

 4 And you are worried that, if it took a week to get the

 5 relevant approvals, you're looking at a fee schedule

 6 that won't be loaded until the beginning of October,

 7 right?  That's your concern?  I mean, that's what it

 8 says here.

 9      A.  Yes.

10      Q.  Back on 485, in the middle of the page we have

11 an August 7 e-mail from Gary Matsumoto, upper half of

12 the page, actually, transmitting the rates and saying,

13 "As a heads-up, this one will be coming your way when

14 NM" -- that's "network management"?

15      A.  Yes, that's correct.

16      Q.  -- "obtains approvals, but we wanted to give

17 you a preview because it's pretty horrible."

18          Do you know what he's talking about there?

19      A.  I recall that the UC fee schedules were very

20 complex to build.  And they had a number of -- they

21 included a number of exceptions to reimbursement

22 policies.  And I recall as well that the UC system many

23 times required a different fee level for

24 UnitedHealthcare members from PLHIC members, and

25 these -- the non-standard fee schedules therefore for
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 1 UC were rarely easy to build.

 2      Q.  And then on 1484, there's a series of

 3 exchanges about there being two different fee

 4 schedules.  And Gretchen Moody, at least, is unclear

 5 why that is.  Who is Ms. Moody?

 6      A.  Ms. Moody reported up through me, and she was

 7 in a project management-type role.  So that's probably

 8 the best way to describe her scope of responsibilities.

 9      Q.  Did she have responsibility for building the

10 fee schedule?

11      A.  No.

12      Q.  So at the top of 1484, she is told that

13 there's -- there are two different fee schedules, one

14 for UNET and one for RIMS; is that right?

15      A.  Yes, that appears to be what Ms. Shah is

16 communicating.

17      Q.  And then the issue at the bottom of 1483 is

18 that she had the fee schedule for RIMS but not for

19 UNET; is that right?

20      A.  I'm sorry.  I'm trying to walk through the

21 logic of what Ms. Moody is communicating here.

22      Q.  I feel your pain.

23      A.  She appears to be communicating to Ms. Shah,

24 "You sent me the RIMS fee schedule to build, and here

25 is the information."  So she's pointing to some other
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 1 information about what needs to be -- to support a

 2 non-standard fee schedule build in the United system.

 3      Q.  At the top of the document on the first page,

 4 you have your e-mail making a reference to R&K.  Is

 5 that a unit or -- what's R&K?

 6      A.  R&K is Rosenberg & Kaplan.  That's a legal

 7 firm.

 8      Q.  And they were the ones who were representing

 9 the university?

10      A.  Yes, they were representing all the campuses.

11      MR. STRUMWASSER:  I'd like to have marked as 483

12 an e-mail with a top date of August 4, '06.

13      THE COURT:  All right.  E-mail with a top date of

14 August 4th, 2006 is 483.

15      MR. STRUMWASSER:  PAC 0802751.

16          (Department's Exhibit 483 marked for

17           identification)

18      THE COURT:  Can I remove the confidential

19 designation?

20      MR. KENT:  One moment, your Honor.

21      THE COURT:  Not a problem.  It just jumped back a

22 year, right?  There is some redaction on here already.

23      MR. KENT:  The confidentiality may come off.

24      THE WITNESS:  I'm ready.

25      MR. STRUMWASSER:  Q.  Ms. McFann, there appears to
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 1 be -- first of all, do you recognize this e-mail chain?

 2      A.  I recognize it as something I wrote or that I

 3 contributed to along the way in the chain.

 4      Q.  Understand.  We -- everybody understands that

 5 you can write something four years ago and not remember

 6 it.  I'm just trying to capture what your state of

 7 recognition is, whether you recognize it or you simply

 8 accept that you wrote it but you don't remember it

 9 anymore.

10      A.  That's a very helpful clarification.  So I

11 recognize that I wrote it.  I don't know that I recall

12 all the detailed facts associated with this.

13      Q.  Fair enough.  On 2753, as I understand it, the

14 issue is that there are approximately 900 UCSF

15 providers who have not been loaded; is that correct?

16      A.  As I understand it, there were approximately

17 900 pages.  I don't know if that means 900 providers,

18 but there were 900 records in NDB for UCSF, so

19 University of California at San Francisco.  And it

20 appeared that they did not have active contract lines,

21 so they were showing up as nonpar in NDB.

22      Q.  On that page, the August 3, 2:01 p.m. e-mail

23 from Mr. Congleton, as I understand it, it says,

24 "Please review ASAP 900 providers potentially not

25 loaded."  So does that clarify whether there were
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 1 actually 900 providers at issue here?

 2      A.  I suppose.  I will take Jim's e-mail to

 3 clarify that.

 4      Q.  The result was that the fee schedules were not

 5 correctly tied to those providers, right?

 6      A.  Well, I see that the ask is for which fee

 7 schedule.  Let's assume that we activate those in the

 8 system.  The question emanates from Jessica Kotter,

 9 Ms. Kotter, "What fee schedule needs to be tied to

10 these providers?"  Because in order to activate a

11 provider, one needs a fee schedule to attach to them,

12 or to attach them to.

13      THE COURT:  On Page 2752, I see a TIN number.

14      MR. STRUMWASSER:  I just noticed that myself too.

15 So can we just redact the TIN number?

16      THE COURT:  Yes.

17          Is that all right?

18      MR. KENT:  That's fine.

19      THE COURT:  Then I see another number which I'm

20 not sure what the meaning is.  It's the next line down.

21 It's an MPIN number.  Is that something?

22      MS. ROSEN:  Yeah, medical provider identification

23 number.

24      THE COURT:  So that should be deleted as well?

25      MS. ROSEN:  Yes.
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 1      MR. STRUMWASSER:  Q.  Near the top of that page,

 2 2752, we have an e-mail from Mr. Matsumoto saying that

 3 he has confirmed the newer contract line in RIMS was

 4 wiped out by the feed from NDB, so now they are both

 5 wrong.  Do you see that?

 6      A.  Yes, I do.

 7      Q.  So apparently, when the contract was loaded to

 8 NDB, it was loaded incorrectly.  And then EPDE caused

 9 that error to be carried down to RIMS; is that right?

10      A.  No.  To my recollection, I think -- I believe

11 that the UC system was one of the systems that required

12 a bridge amendment which included different rates for

13 UnitedHealthcare members than just simply allowing them

14 to ride the PLHIC agreement.  So that's what I recall.

15          So therefore, I would presume that Gary is

16 referring to the newer contract to which he is

17 referring.  And the NDB would be those set of rates

18 which are unique to the UnitedHealthcare members.

19      Q.  Well, but do you disagree that those newer

20 rates wound up wiping out the contract line in RIMS?

21      A.  I believe what -- it appears that what Gary is

22 communicating is that the contract data from NDB came

23 in from EPDE and changed the RIMS rates, and now the

24 RIMS rates are wrong.  So whatever was in RIMS got

25 impacted by that -- by the UNET rates, if you will.
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 1      Q.  Right.  That the data from UNET essentially

 2 corrupted RIMS, right?

 3      A.  It changed -- he is saying it changed the UC

 4 rates in RIMS, and he has concerns about the data

 5 integrity.

 6      Q.  He says it changed them from right to wrong,

 7 correct?

 8      A.  That's what his suspicion is.

 9      Q.  Just so we're clear here, in your experience,

10 the term "data corruption" refers to taking good data

11 and making it bad, right?

12      A.  That's correct.

13      Q.  And it is his belief expressed on August 4

14 that the -- this harm that was done from NDB to RIMS

15 was as a result of the EPDE feed, right?

16      A.  Yes, that's correct.

17      Q.  And the e-mail immediately above that from

18 Charles Shields says that, prior to EPDE, there were

19 several different fee schedules loaded.  And I gather

20 he's saying into RIMS; is that right?

21      A.  Yes.

22      Q.  And then Mr. Matsumoto says on the bottom of

23 the first page, 2751, "Here's my suggestions" --

24 "Here's my suggestion [sic]."

25          And No. 2 of his suggestion is, "Get the 2004
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 1 contract loaded into both systems, RIMS and NDB,"

 2 right?

 3      A.  Yes.

 4      Q.  So that would be to get the data in a pre-EPDE

 5 form, right?

 6      A.  Yes.

 7      Q.  Ms. McFann, did United ever inform UCSF that

 8 United had problems with the fee schedules and that

 9 claims were not paid correctly for this time period?

10      A.  I don't know.

11      Q.  Do you know whether it is the case that UCSF

12 was not informed of this problem until it discovered

13 the problem itself in 2007?

14      A.  I don't know.

15      Q.  Isn't it true that United has still not

16 corrected the loaded UCSF PLHIC contract from 2007?

17      A.  I don't recall being aware of that.

18      MR. STRUMWASSER:  Asked to have marked as our next

19 in order --

20      THE COURT:  484.

21      MR. STRUMWASSER:  -- as 484 a June 22, '08 e-mail,

22 PAC 0855636.

23      THE COURT:  All right.  484 is an e-mail, top date

24 of June 22nd, 2008.

25          And can I remove the confidential designation
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 1 pending finding some more numbers?

 2      MR. STRUMWASSER:  Yeah, I'm very sorry --

 3      THE COURT:  That's okay.

 4          (Department's Exhibit 484 marked for

 5           identification)

 6      THE WITNESS:  I'm ready.

 7      MR. STRUMWASSER:  Q.  Okay.  At the bottom of the

 8 first page --

 9      THE COURT:  I didn't get a --

10          Mr. Kent, can I remove the confidential

11 designation?

12      MR. KENT:  One moment.

13      THE COURT:  Certainly.

14          I'm sorry.  Can you wait just a second?

15      MR. STRUMWASSER:  No problem.

16      THE COURT:  Do you want to discuss it later?

17      MR. KENT:  Sure.

18      THE COURT:  I see a problem.

19      MR. STRUMWASSER:  Q.  At the bottom of 5636, the

20 first page, we have an e-mail from Dione, D-I-O-N-E,

21 Chomyk, C-H-O-M-Y-K.  Who is she?

22      A.  To my recollection, Dione Chomyk was on the

23 healthcare economics team, also known as network

24 pricing.

25      Q.  That's within network management?
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 1      A.  Actually not.  Healthcare economics sits

 2 outside of network management and outside of

 3 UnitedHealth networks.

 4      Q.  Then the text of her e-mail is at the top of

 5 the next page, 637.  It says that she has attached a

 6 revised detail for 2006 showing an overpayment of

 7 $19,326 and that, in the first half of 2007, there was

 8 underpayment of $80,571.  Do you see that?

 9      A.  Yes, I do.

10      Q.  And those are figures that she would, in the

11 course of her job, be calculating, right?

12      MR. KENT:  No foundation.

13      THE COURT:  If you know.

14      THE WITNESS:  Looks like she accomplished an

15 analysis.  I'm not sure if that answers your question.

16      MR. STRUMWASSER:  Q.  Well, I mean, this kind of

17 an analysis is the kind that she does for a living?

18      A.  No, actually not.  Dione, in healthcare

19 economics, normally analyzes how our contract

20 negotiations -- negotiates the proposals going back and

21 forth between two different parties.  Although, it does

22 look like she accomplished this particular analysis.

23      Q.  As far as you know, these are the numbers that

24 United took as correct?

25      A.  It looks like these are the numbers that
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 1 George Liggett took as correct.

 2      Q.  Mr. Liggett is your negotiator in this?

 3      A.  Yes, that's correct.

 4      Q.  So we know, then, that claims were being

 5 incorrectly paid for 2006 and the first half of 2007,

 6 right?

 7      A.  Yes.

 8      Q.  And we have on Page 1 an e-mail from

 9 Ms. Berkel, who says, "I understand the new contract

10 was not loaded to all TINs," only to one TIN, as I read

11 it; is that right?

12      A.  That is what Ms. Berkel is noting.

13      Q.  We also know from the second -- from the

14 balance of the message from Ms. Chomyk on the top of

15 637 that there was a pending analysis for the second

16 half of 2007 as well, right?

17      A.  That's correct.

18      Q.  Do you know how that came out?

19      A.  I don't recall.

20      Q.  I realize you would not know the number, but

21 did it confirm that there were missed payments in the

22 second half of '07 as well?

23      A.  I don't recall if I saw the analysis.

24      Q.  Do you know whether -- back on the first page,

25 do you know whether Ms. Berkel was right, that the new
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 1 contract was only loaded to one TIN?

 2      A.  I don't recall if that was really the problem

 3 with UCSF or if that is what's indeed the case.

 4      Q.  Do you know whether, in fact, UCSF claims were

 5 being paid incorrectly all the way up through March of

 6 '08?

 7      A.  I don't recall.

 8      MR. STRUMWASSER:  I'd like to have marked as 485

 9 an e-mail from Mr. Liggett -- actually, I believe this

10 is an Outlook meeting confirmation dated

11 February 13, '09.

12      THE COURT:  485 has a top date of 2/13/09.

13          (Department's Exhibit 485 marked for

14           identification)

15      MR. STRUMWASSER:  I wonder if we could check --

16 you weren't working on the confidentiality of 484,

17 right?

18      THE COURT:  Can I remove the confidentiality on

19 485 with the redaction?

20      MR. KENT:  One moment, your Honor.

21      THE COURT:  I'm concerned about the second page.

22 Maybe we should start a new stack.

23      MR. KENT:  Yes.

24      THE COURT:  I just think if we start redacting all

25 this stuff, it won't have any meaning.  It's probably
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 1 better off having this confidential, but let's put it

 2 in this stack.

 3      THE WITNESS:  I'm ready.

 4      MR. STRUMWASSER:  Q.  Ms. McFann, this is an

 5 Outlook meeting note from Mr. Liggett; is that right?

 6      A.  Yes, that's correct.

 7      Q.  By way of background, we have the UCSF

 8 PacifiCare PPO fee schedules that were agreed to in

 9 2004 and a 2007 amendment.  And those documents were

10 not available on fee schedule in RIMS, and a request to

11 build a fee schedule was not submitted; is that right?

12      A.  That is what George is communicating.

13      Q.  Meaning that you guys had a contract for

14 PacifiCare, but the fee schedules were not correctly

15 reflected in RIMS, right?

16      A.  Yes, referring to 2004 pre-transaction and

17 2007 post-transaction.

18      Q.  All of the claims between 2004 and the

19 inception of the 2007 contract, they would have all

20 been paid wrong, right?

21      A.  That's what George is communicating here.

22      Q.  And then the ones after 2007 would also have

23 been paid wrong as long as the fee schedule for the

24 2007 agreement were not loaded properly in RIMS, right?

25      A.  Yes.
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 1      Q.  Do you agree that is what happened?

 2      A.  I'm sorry.  I'm not understanding the

 3 question.  That's pretty broad.

 4      Q.  Is it that --

 5      A.  Because I can't speak to 2004 since I was at

 6 UnitedHealthcare in 2004.

 7      Q.  So, but so far, you don't know anything that

 8 would contradict what Mr. Liggett is saying here, given

 9 the background and the rest of that -- excuse me,

10 the -- I will start that question over.

11          You don't have any basis to dispute the

12 information in this e-mail after the word "Background"

13 starting with the "UCSF, MG, PHS, PPO," and all the way

14 through the word "...continue beyond the time

15 period" -- "that time period"?  I mean, there's nothing

16 in there that you know to be wrong, is there?

17      A.  I'm having a little bit of difficulty

18 responding to the question just because I transitioned

19 out of my Pacific region role on December 1, 2008.  So

20 I'm -- certainly he has written something here, but

21 after I -- if any of this is new information after I

22 transitioned out, I don't know that I would have ever

23 been aware of it.

24      Q.  That's fine.  I want to make it clear, I'm not

25 asking you to vouch for the information that's here.
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 1 I'm merely trying to determine whether you have any

 2 information to the contrary.

 3      A.  I don't have anything to the contrary.

 4      Q.  Okay.  Now, he says in that first paragraph,

 5 after the word "Background," "F200 was selected as the

 6 fee schedule."  Do you see that?

 7      A.  Yes.

 8      Q.  And apparently F200 was not the right fee

 9 schedule, right?  That's what he's saying?

10      A.  He is implying that F200 was not the correct

11 fee schedule.

12      Q.  Is that one of the big "F" fee schedules?

13      A.  It's funny you should mention that because we

14 actually had little "f" fee schedules and big "F" fee

15 schedules.  But I don't know that there was a big F200.

16 I know there were other big "F" fee schedules.

17      Q.  Down about two thirds of the way down the

18 page -- excuse me.  Also he makes the point that not

19 all UCSF providers were linked to the fee schedule, so

20 some claims were paid as out of network.  Do you see

21 that?

22      A.  Yes.

23      Q.  Then about two thirds of the way down, we have

24 a sentence that starts, "Given the background (prior to

25 3/13/08 we were paying UCSF either as nonpar or at F200
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 1 fee schedule) that we do not have and would have to

 2 build fee schedules for 7/1/2004 to 12/31/06 and

 3 another one for 1/1/07 and later date of service and

 4 that we cannot settle this in the usual sense (i.e.,

 5 settlement agreement) I recommend the following."

 6          Do you see that?

 7      A.  Yes.

 8      Q.  Now, do you understand what he means by the

 9 phrase "given the background that prior to 3/13/08 we

10 were paying UCSF either as nonpar or at F200 fee

11 schedule"?  In particular, is that saying that,

12 starting in '04, when UCSF signed the original

13 document, United PLHIC never had the correct fee

14 schedule in place?

15      A.  That is what I'm interpreting from his e-mail

16 and the other context in the e-mail.

17      Q.  And the "we do not and would have to build"

18 part of this sentence I just read, he's saying that,

19 "We don't currently have the fee schedules in the

20 computer system and would have to build it, and that's

21 a big task," right?

22      A.  Correct.

23      Q.  When he says -- strike that.  Yeah.

24          So is it your reading of Mr. Liggett's summary

25 here that, from the inception of the '04 contract, UCSF
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 1 was not being paid correctly to the date of this

 2 e-mail?

 3      MR. KENT:  Objection, calls for speculation.  It's

 4 irrelevant what she thought somebody else meant.

 5      THE COURT:  All right.  Well, if you know.

 6      THE WITNESS:  I'm sorry.  Now I got a little bit

 7 confused here with the question.

 8      MR. STRUMWASSER:  Q.  I'm asking you whether your

 9 understanding of this e-mail is that, from the

10 inception of the '04 contract to the date of this

11 e-mail, UCSF was not being paid correctly.

12      MR. KENT:  Same objections.

13      THE COURT:  Do you understand the question?

14      THE WITNESS:  Yes, I do understand the question.

15      THE COURT:  Do you know?

16      THE WITNESS:  I don't have a complete command of

17 all the facts.  I'm just -- based upon what George is

18 communicating here, it would appear that -- that UC San

19 Francisco was paid incorrectly.

20      MR. STRUMWASSER:  Q.  And then continuing in this

21 document, Mr. Liggett recommends that United offer to

22 pay UCSF some percentage, which I will not say, of

23 their 2009 fee schedule, right?

24      A.  Yes.

25      Q.  He also recommends that United require UCSF to
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 1 simultaneously sign, quote, "a document (drafted by our

 2 settlements department) that indicates that claims for

 3 all professional services, including anesthesia that

 4 claims with 3/14/08 and earlier date of service as paid

 5 to date were both" -- "were as both parties had

 6 intended and that no additional actions, including

 7 member actions of any kind, will be taken by either

 8 party."  Do you see that?

 9      A.  Yes.

10      Q.  So he's recommending that UCSF agree that

11 United and PLHIC was paying the claims in accordance

12 with the correct fee schedules prior to 3/14/08?

13 That's what he's saying, right?

14      A.  As part of a multi-featured settlement.

15      Q.  And the claims that he's proposing to resolve

16 are for dates of service from the beginning of '06

17 through 3/14/08, right?

18      A.  It appears that it's any date of service prior

19 to 3/14/08.  I don't see the start period referencing a

20 date in 2006.

21      Q.  Okay.  So certainly going back at least to the

22 beginning of 2006, he is proposing that all of the

23 claims from there to 3/14/08 would be resolved by this

24 settlement, right?

25      A.  No, that's not what I'm seeing.  I'm seeing
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 1 any dates of service prior to 3/14/08, not a start

 2 point back to '06.

 3      Q.  You see the heading "Settlement Being

 4 Proposed"?

 5      A.  Yes.

 6      Q.  And, "Attached please find the analysis that

 7 HCE did of the current UCSF MG fee schedule and how

 8 much it would require to change it to 'resolve' the

 9 UCSF PHS PPO MG issues for the period of time from

10 1/1/2006 to 3/14/08 date of service," do you see that?

11      A.  Yes.

12      Q.  So that's what he's talking about?  He's

13 talking about a resolution of the claims within those

14 dates?  Or do you think he's also including dates

15 before 1/1/06?

16      MR. KENT:  Objection, no foundation, irrelevant.

17      THE COURT:  If she knows.

18      MR. STRUMWASSER:  I don't understand what --

19      THE WITNESS:  I'm not sure I understand his

20 intent.  I am seeing reference to claims with 3/14/08

21 and earlier dates of service.

22      MR. STRUMWASSER:  Q.  Okay.  But would you agree

23 that, at a minimum, he is proposing that this would be

24 resolving all the claims from 3/14/08 back at least to

25 1/1/06 and maybe even earlier?



4986

 1      MR. KENT:  Calls for speculation.  She's said

 2 twice now that all she's doing is, like all of us,

 3 reading something that she doesn't understand.

 4      MR. STRUMWASSER:  I think there's a single

 5 question, uncertainty in her mind.  And I just want to

 6 make sure that we have it because I can live with

 7 either one of those two possibilities.  I just want to

 8 know whether she agrees that those are the two

 9 possibilities.

10      THE COURT:  I just don't see why you're asking

11 her.  That's the objection.  Sustained.  She didn't

12 write this.

13      MR. STRUMWASSER:  Q.  Now, you agreed a moment ago

14 that Mr. Liggett had determined that claims were being

15 mispaid going back to 2004, right?

16      A.  Yes, that's what he's communicating.

17      Q.  So far as you know, nobody ever said to UCSF,

18 "We've determined that claims for 2004 and 2005 were

19 paid incorrectly"; is that right?  You don't know of

20 anybody doing that, right?

21      A.  I don't know if anybody did.

22      Q.  Do you understand Mr. Liggett to be proposing

23 that this settlement would extinguish any claims that

24 UCSF or its providers under its contract would have for

25 2004 and 2005 incorrect claim payments?
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 1      MR. KENT:  Calls for speculation.

 2      THE COURT:  I don't understand the reference to

 3 the word "member" in the last sentence.

 4      MR. STRUMWASSER:  Q.  Do you see the last line of

 5 the first page of this, Ms. McFann?

 6      A.  Yes, I do.

 7      Q.  And am I correct that "member" in that last

 8 line refers to providers operating under the UCSF

 9 contract with PacifiCare?

10      MR. KENT:  No foundation, calls for speculation.

11      THE COURT:  If you know.

12      THE WITNESS:  I don't know because typically the

13 word "member" is used in a different context, referring

14 to those for whom we -- those who we cover.

15      MR. STRUMWASSER:  Q.  Well, holding that question

16 constant for a second, you understand that the release

17 that he's describing here would apply to all of the

18 physicians in the practice group?

19      MR. KENT:  Calls for speculation.  She's just

20 testified she doesn't know what he meant.

21      THE COURT:  Sustained.

22      MR. STRUMWASSER:  Q.  Ms. McFann, isn't it true

23 that provider issues continued into 2008?

24      MR. KENT:  It's vague.  What issues?

25      MR. STRUMWASSER:  Q.  Provider contracting issues.
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 1      THE COURT:  I'll allow it.

 2      MR. KENT:  Still vague.

 3      THE WITNESS:  I am having difficulty answering the

 4 question because I don't know what you mean by

 5 "provider issues."

 6      MR. STRUMWASSER:  Q.  Through 2008, were issues

 7 between providers and United over payments made to

 8 providers being escalated to your attention?

 9      A.  There were issues occasionally escalated to my

10 attention.

11      Q.  Do you remember a problem with Surgical Care

12 Affiliates, which was formerly known as HealthSouth?

13      A.  I don't recall details around that.

14      Q.  You recall there was an issue?

15      A.  I recall a contract negotiation.  That's why

16 the name is familiar to me.

17      MR. STRUMWASSER:  I'd like to have marked

18 as --

19      THE COURT:  486.

20      MR. STRUMWASSER:  -- 486, thank you, your Honor,

21 an e-mail chain, top date of January 8, 2009.

22      THE COURT:  Can the designation of confidential be

23 removed from this?

24          (Department's Exhibit 486 marked for

25           identification)
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 1      MR. KENT:  Confidentiality may come off.

 2      THE WITNESS:  I'm ready.

 3      MR. STRUMWASSER:  Q.  Ms. McFann, do you recall

 4 seeing this document?

 5      A.  Yes.

 6      Q.  We have here a problem where a provider's

 7 contract did in fact terminate but your system didn't

 8 detect that.

 9      MR. KENT:  Objection, relevance.

10      THE COURT:  What's the relevancy?

11      MR. STRUMWASSER:  There have been allegations in

12 this case that people tried to terminate their

13 contracts and continued to be paid in network.

14      MR. KENT:  This refers to ASO customers.  That

15 would be United business.

16      MR. STRUMWASSER:  It's going to be a RIMS problem.

17      THE COURT:  You're going to need to establish that

18 first because otherwise it is irrelevant.  So I'll let

19 you ask questions if you can connect it up.

20          MR. STRUMWASSER:  Q.  Ms. McFann, are you

21 familiar with this dispute?

22      A.  Yes.

23      Q.  Do you know whether the -- first of all, this

24 is about termination of contracts that weren't

25 reflected in the computer, right?
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 1      A.  Actually, not.

 2      Q.  Okay.

 3      A.  The HealthSouth agreement had an end date on

 4 10/31/08.  And Ms. Soriano, on her e-mail on the first

 5 page in the middle of the page, notes that all systems

 6 show a contract end date of 10/31/08.  So contract had

 7 an end date; system was correct; relationship expired.

 8      Q.  So Surgical Care Affiliates or HealthSouth,

 9 were they serving -- can you determine or do you know

10 independently, were they serving PacifiCare customers?

11      A.  I don't know.  I recall they were a CTN gap

12 provider.  These HealthSouth facilities were a CTN gap

13 provider originally.

14      Q.  So you don't know one way or another whether

15 any PacifiCare claimants were paid through RIMS or

16 anywhere else for Surgical Care Affiliates?

17      A.  I don't know.

18      Q.  One way or the other?

19      A.  I don't know.

20      MR. STRUMWASSER:  Well, if I -- let me just --

21 we'll get -- let me ask the questions while we have the

22 witness here; we'll figure out whether or not we have a

23 PacifiCare issue later.  It's not clear one way or the

24 other, I gather.

25          I mean, I've got questions here to understand
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 1 what's happening.  I'd like to ask them of this

 2 witness.

 3      THE COURT:  Well, I can make it subject to a

 4 motion to strike or we could not do that now and see if

 5 you can figure it out.  I just don't want to spend, you

 6 know, ten minutes going over a document that's

 7 irrelevant.

 8      MR. STRUMWASSER:  Okay.  We'll set it aside.

 9          So am I on 487, your Honor?

10      THE COURT:  Yes, you are.

11      MR. STRUMWASSER:  June 4, '08 e-mail.

12      THE COURT:  E-mail with a top date of June 4th,

13 2008 marked as 487.

14          (Department's Exhibit 487 marked for

15           identification)

16      THE COURT:  Can I remove the confidentiality

17 designation?

18      MR. KENT:  One moment.

19      THE WITNESS:  I'm ready.

20      MR. STRUMWASSER:  Q.  Okay.  We have here a

21 dispute regarding Gastroenterology Associates, right?

22      A.  Yes.  This is an ambulatory surgery center in

23 the state of Washington.

24      Q.  So these are not California claims at all?

25      A.  That's correct, not California claims.
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 1      THE COURT:  Do you want to withdraw it?

 2      MR. STRUMWASSER:  Sure.

 3          (Department's Exhibit 487 withdrawn)

 4      THE COURT:  Will it mess you up if we make this

 5 one 487?

 6      MR. STRUMWASSER:  Yes, let's make the new improved

 7 487 a December 28, '08 e-mail.

 8      THE COURT:  All right.  487 is a December 28, '08

 9 e-mail.

10          Can I remove the confidential designation?

11      MR. KENT:  Just one second, your Honor.

12           Yes, your Honor.

13          (Department's Exhibit 487 re-marked for

14           identification)

15      THE WITNESS:  I'm ready.

16      MR. STRUMWASSER:  Q.  Okay.  This is an e-mail

17 chain regarding a dispute with a Dr. Riley, right --

18 excuse me, Dr. Kohn, right?

19      THE COURT:  Well, how come there's another

20 doctor's name, Dr. Roger?

21      MR. STRUMWASSER:  I'm looking at the last e-mail,

22 from Ms. Riley [sic].

23      THE COURT:  Yes, but if you read, it goes on to

24 talk about Dr. Roger.  So -- unless I'm reading it

25 incorrectly, which is certainly possible at this time,
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 1 there seem to be two different names.

 2      MR. STRUMWASSER:  Q.  Can you shed any light on

 3 this question, Ms. McFann?

 4      A.  I can't shed any light on that.

 5      Q.  Let's work through this together.  Let's go to

 6 the second page, 3125.  We have a message on December

 7 23, '08 from Shannon Riley to you.  Shannon Riley works

 8 for you?

 9      A.  No.  He worked for a former colleague of mine.

10      Q.  "Dr. Kohn sent a termination letter dated

11 August 11, '08," he writes.  He goes on, "The

12 termination was never processed.  This is now an

13 escalated CMA issue, and Kristine Markle is requesting

14 an update so she can move forward."

15          Do you see that?

16      A.  Yes.

17      Q.  Third paragraph, "Based on the attached facts,

18 we need to terminate this provider's contract

19 retroactively as they have provided proof that they

20 sent the letter."  Right?

21      A.  Yes.

22      Q.  So we've got a provider.  So far as we know at

23 this point, it's a Dr. Kohn, and he or she has

24 confirmed to your -- Mr. Riley? -- Mr. Riley's

25 satisfaction that in fact the letter was signed and
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 1 adequate.

 2          So you're now forwarding an FJW requesting

 3 approval to terminate and to terminate retroactively

 4 effective November 11, '08,right?

 5      A.  Yes.

 6      Q.  And that that would affect two outstanding

 7 claims, right?

 8      MR. KENT:  Objection, relevance.  It refers to

 9 UHC.

10      THE COURT:  What's the relevancy?

11      MR. STRUMWASSER:  We don't know yet.  I mean,

12 that's going to be a question at the end of this

13 process, I suppose.  We know that this is a DOI issue.

14 And DOI was not investigating UHC complaints.  So --

15      MR. KENT:  Well, we don't know that.  And by

16 December 28, 2008, UHC had a certificate of authority

17 in California.

18      MR. STRUMWASSER:  And a multi-state agreement not

19 to examine them in that year.

20      THE COURT:  All right.  Is there a question

21 pending?

22      MR. STRUMWASSER:  No.  I was waiting for you to --

23      THE COURT:  I find this to be rather confusing.

24 You skipped the paragraph that talks about Roger.  And

25 there -- go ahead.  I guess you can --
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 1      MR. STRUMWASSER:  That's right.  And Dr. Rogers

 2 has made it clear he was trying to terminate his

 3 existing PHS contract.

 4      THE COURT:  Right.  So I don't know who that is.

 5 I can't follow what it means.  And I assume the CDI and

 6 the DOI are the same thing?

 7      MR. STRUMWASSER:  That's right.  Sometimes they

 8 get a "California" in front, in which case they drop

 9 the "O."

10      THE COURT:  I'm going allow you to ask a few

11 questions about this because I can't understand it.

12      MR. STRUMWASSER:  Q.  Do you have any information

13 about the relationship between Dr. Rogers and

14 Dr. Kohn, Ms. McFann?

15      A.  No, I don't.

16      Q.  We have a letter -- excuse me -- an e-mail at

17 the bottom of the first page from you to Mr. Riley and

18 others saying you're approving the FJW, right?

19      A.  Yes, that's correct.

20      Q.  And you say that this is the third one of

21 these you've approved in two weeks.  Do you recall --

22 do you recall this instance?

23      A.  I recall this one, just that it took place.

24 And I recall posing the questions I posed.

25      Q.  And your first question is, "Is the
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 1 termination receipt/logging/update process that was

 2 launched nearly two years ago for CA still in effect?"

 3          Did you get an answer to that?

 4      A.  Ms. Stone did respond.

 5      Q.  Mm-hmm?

 6      A.  Above.

 7      Q.  Right.

 8      A.  Noting that the California termination process

 9 is still being followed.

10      Q.  And as far as you know today, that is a

11 correct answer?

12      A.  As of December 27th, 2008 when Ms. Stone

13 provided me the response, yes.

14      Q.  How about since then?

15      A.  I transitioned out of my role in the Pacific

16 region really at the beginning of December.  So this

17 was, in my opinion, a little bit of cleanup work while

18 I was completing my transition to my current role.

19      Q.  But as far as you know today, Ms. Stone's

20 response was, in fact, accurate?

21      A.  Was accurate as of the day that she responded

22 to me.

23      Q.  Do you know whether it was accurate

24 thereafter?  That is to say, let me be more direct

25 about it.
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 1          Is the California termination process still

 2 being followed today?

 3      A.  I don't know.

 4      Q.  Now, it's December 28, but you're still at the

 5 typewriter, the keyboard, and you say you'd like to

 6 have a deep dive into why this termination was not

 7 effectuated, right?

 8      A.  Yes, that's correct.

 9      Q.  And you express concern about having the

10 Department of Insurance ask you questions about it?

11      A.  Yes, that's correct.

12      MR. STRUMWASSER:  This is a place to stop if your

13 Honor would like.

14      THE COURT:  All right.  You want to start up at

15 9:00 o'clock tomorrow morning?

16      MR. STRUMWASSER:  Very good, your Honor.

17      MR. KENT:  Very good.

18      THE COURT:  All right.

19          (Whereupon, the proceedings recessed at

20           4:02 o'clock p.m.)

21

22

23

24

25
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 1 STATE OF CALIFORNIA     )

                        )   ss.

 2 COUNTY OF MARIN         )

 3          I, DEBORAH FUQUA, a Certified Shorthand

 4 Reporter of the State of California, duly authorized to

 5 administer oaths pursuant to Section 8211 of the

 6 California Code of Civil Procedure, do hereby certify

 7 that the foregoing proceedings were reported by me, a

 8 disinterested person, and thereafter transcribed under

 9 my direction into typewriting and is a true and correct

10 transcription of said proceedings.

11          I further certify that I am not of counsel or

12 attorney for either or any of the parties in the

13 foregoing proceeding and caption named, nor in any way

14 interested in the outcome of the cause named in said

15 caption.

16          Dated the 5th day of March, 2010.

17

18

19                                 DEBORAH FUQUA

20                                 CSR NO. 12948

21

22

23

24

25
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 3 IN RE DEPARTMENT OF INSURANCE V. PACIFICARE

 4 WITNESSES           DIRECT CROSS REDIRECT RECROSS COURT

 5 ELENA MCFANN                      5007(S) (RESUMED)

 6

 7                       E X H I B I T S

 8 FOR THE DEPARTMENT:           Identification      Evidence

 9 488 - Two-page e-mail chain             5008

10     February 13, 2008 from

11     Elena McFann re Home Health

12     in Pacific Region PAC0408554-555

13 489 - Two-page e-mail chain             5012

14    from Elena J. McFann

15    October 27, 2006 re RIMS Fee

16    Schedule Issues - 10/272006

17    PAC0778636-637

18 490 - Three-page e-mail chain           5015

19   from Elena J. McFann July 17, 2007

20   re: Fw: f100-f900 Error Impact

21   PAC0520329-331

22 491 - Eight-page Market Non-Standard    5021

23   Fee Schedules, Pacific Region

24   Elena McFann August 29, 2007

25   PAC0121249-256
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 1 492 - Five-page e-mail chain            5024

 2     Elena J. McFann August 15, 2007

 3     Re:  PPO limited fee schedule

 4     PAC0463600-604

 5 493 - Four-page e-mail chain            5031

 6     Elena J. McFann July 24, 2006

 7     Re:  Fw: RIMS connection to

 8     Repricing Meeting

 9 494 - Three-page e-mail chain           5034

10     Elena J. McFann October 30, 2006

11     re:  Palo Alto Pathology/Dr.

12     Kenneth Hadler PAC0778732-734

13 495 - Three-page e-mail chain           5037

14     Elena J. McFann, November 08, 2008

15     re:  FW:EPDE claim issue: PPO TIN

16     Pacific Medical Group PAC0779386-388

17 496 - Three-page e-mail chain           5046

18     Elena J. McFann, July 05, 2007

19     re:  PHS EPDE, PAC0457790-792

20 497 - Three-page e-mail chain           5098

21     Elena J. McFann March 13, 2007

22     Re:  Fw:  URGENT - Fee schedule

23     cross-walk huddle summary for

24     PHS Ca (Tuesday updates)

25      PAC0769763-765
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 1 498 - Two-page e-mail chain             5052

 2     Elena J. McFann March 21, 2007

 3     Fw: CA fee schedule cross walk and

 4     process status PAC0783833-834

 5 499 - Three-page e-mail chain           5052

 6     Elena J. McFann March 21, 2007

 7     08:05 p.m. Re: CA fee schedule

 8     cross walk and process status

 9     PAC0783841-843

10 500 - Five-page e-mail chain            5057

11     Elena J. McFann September 09, 2007

12     re:  FW: CA RIMS Provider Data

13     Integrity Issue Submission Form

14     PAC0468258-262

15 501 - Eight-page e-mail chain           5076

16     Elena J. McFann, September 19, 2007

17     Re:  Neuroscan DOI issue - 8/20

18     update - URGENT CA DOI UPDATE

19     PAC0465933-940

20 502 - Two-page e-mail chain             5089

21     Elena J. McFann October 12, 2007

22     Re:  FW: reactivated suffix

23     PAC0388169-170

24 503 - Three-page e-mail chain           5095

25     Elena J. McFann, April 01, 2008
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 1     re:  FW:  EPDE File Issue

 2     PAC0451379-381

 3 504 - One-page e-mail from              5100

 4     Jessica M. Kotter, April 22, 2008

 5     Re:  EPDE feed issue in March

 6     PAC0491594

 7 505 - Five-page e-mail chain            5102

 8     Elena J. McFann June 22, 2008

 9     Re:  FW:  CLAIMS REWORK; PHS

10     EPDE WAR ROOM ISSUE #199 EPDE

11     File Issue PAC0481589-593

12 506 - Two-page e-mail chain             5108

13     Elena J. McFann October 14, 2008

14     Re:  Possible Cancellation of

15     PHS EPDE War Room PAC0453784-785

16 507 - Three-page e-mail chain           5112

17     Andrew Feng, January 03, 2007

18     re:  Non-CA claims projects

19     PAC0233922-924

20 508 - Two-page e-mail chain             5112

21    Elena J. McFann January 09, 2009

22    re:  EPDE Payment Impact - Please

23    Read - may help to keep this in

24    perspective... PAC0423446-447

25 509 - 11-page e-mail chain              5118
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 1    Elena J. McFann June 28, 2007

 2    Re:  Fw:  Please submit the POC

 3    Crosswalk UNET Project PAC0456804-814

 4 510 - Five-page e-mail chain            5120

 5    Elena J. McFann, October 05, 2006

 6    Re:  Fw: CCI Cypress Backlog Issue

 7    PAC0761301-305

 8

 9

10

11

12

13
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 1 OAKLAND, CALIFORNIA; THURSDAY, MARCH 4, 2010; 9:07 A.M,

 2 DEPARTMENT A; ELIHU HARRIS STATE BUILDING; 1515 CLAY STREET;

 3 RUTH S. ASTLE, ADMINISTRATIVE LAW JUDGE

 4                            -oOo-

 5           THE COURT:  This is on the record.  This is before

 6 the insurance commissioner of the State of California in the

 7 matter of the accusation against Pacific life -- PacifiCare

 8 Life and Health Insurance Company.

 9           This is OAH case number 2009061395.  Agency number

10 UPA 200700004.

11           Today's date is March 4, 2000 I that right -- it's

12 March third -- it's March fourth; right?  March 4, 2010.

13           Counsel are present, respondent is present, and in

14 the person of Ms. Berkel, and Ms. McFann is on the stand and

15 we will continue the examination.

16           MR. STRUMWASSER:  Thank you, your Honor.

17           Just a housekeeping matter.  We have the reduced

18 version of Exhibit 470.

19           THE COURT:  All right.

20           MR. STRUMWASSER:  We said in an unfaithful

21 retention of the colors.

22           Here you go.

23           THE COURT:  I certainly did.  I will put a new tag

24 on it, however.  As you pointed out, that tag got small.

25           MR. GEE:  You should be used to that by now, your
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 1 Honor.

 2           THE COURT:  The tags are small?

 3           MR. GEE:  No, reading small print.

 4           THE COURT:  Oh, yes, I'm getting very good at it.

 5           MR. STRUMWASSER:  And, your Honor, any objection

 6 if we dispose of the original?

 7           MR. KENT:  We don't have it.

 8           THE COURT:  Not from me.

 9           MR. STRUMWASSER:  Okay.  Because it -- we'll do

10 that.

11           THE COURT:  Okay.  All right.  Go ahead.

12                        ELENA MCFANN,

13 resumed the stand and testified further as follows:

14                REDIRECT EXAMINATION(RESUMED)

15 BY MR. STRUMWASSER:

16      Q.   Good morning, Ms. McFann.

17           Ms. McFann, are you aware of any situation by

18 which providers were refusing to see PLHIC members with

19 problems with reimbursement rates and inaccurate claims

20 payment?

21      A.   Um, there were a couple -- a few occasions where,

22 um, escalated provider concerns were brought to me.  But I

23 don't recall specific items.

24      Q.   You don't recall any instances in which you were

25 told that providers were refusing to see PLHIC patients



5008

 1 because of the problems?

 2      A.   I don't recall specific instances now four years

 3 later.

 4           MR. STRUMWASSER:  I would like to have marked as

 5 488 an e-mail with a top date of February 13, '08,

 6 PAC0408554-555.

 7           THE COURT:  All right.  488 is an e-mail with the

 8 top date of February 13, 2003.  PAC0408554-555.

 9           (Exhibit 488 marked for identification.)

10           Can I remove the confidential designation?

11           MR. KENT:  One moment, your Honor.

12           THE COURT:  Thank you.

13           MR. KENT:  The confidential tag can come off, your

14 Honor.

15           THE COURT:  All right.

16           Go ahead.

17 BY MR. STRUMWASSER:

18      Q.   Ms. McFann, directing your attention to the text

19 at the top of the second page, 8555, does that refresh your

20 recollection as to an instance in which providers were

21 recorded to be refusing to see PLHIC providers because of

22 rates and inaccurate claim payment?

23           MR. KENT:  Objection.  Irrelevant.  It looks like

24 this is -- involves Providence, Oregon.

25           THE COURT:  Is that true?
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 1           THE WITNESS:  Um, yes, there is discussion here

 2 about Province, Oregon.

 3           THE COURT:  Is that the only thing that it refers

 4 to?

 5           THE WITNESS:  It's referencing Home Health in the

 6 Pacific region, which, at that point was three or four

 7 states, so --

 8           THE COURT:  So it included California?

 9           THE WITNESS:  As a part of Pacific region, but I'm

10 unable to tell if this particular issue relates to

11 California.

12           MR. STRUMWASSER:  Very well.  I have fairly modest

13 ambitions for this exhibit.  I just want to know whether it

14 refreshes the witness's recollection in any instance that

15 she received reports that would be applicable to California

16 of providers who --

17           THE COURT:  Right.

18           MR. STRUMWASSER:  -- were refusing to see PLHIC

19 members due to rate issues and inaccurate claims.

20           THE COURT:  Well, if you're only using it to

21 refresh her recollection, you can use anything.

22           Go ahead.

23           THE WITNESS:  I'm sorry.  Could you --

24      Q    (By Mr. Strumwasser) Does this refresh your

25 recollection as to instances in which you were told that
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 1 providers were refusing to see PLHIC members because of rate

 2 issues and inaccurate claims payment?

 3      A.   This e-mail refreshes my memory regarding home

 4 health providers in particularly the pacific northwest where

 5 we were having challenges with them seeing our members.

 6      Q.   Okay.  So I just want to make sure.  You recall no

 7 instances in which a California member was reported to you

 8 to have had a provider refuse them -- refuse to see them

 9 because of issues that the provider had with PLHIC?

10      A.   It's entirely possible that such -- that such an

11 instance was brought to my attention.  I just don't recall

12 specifics about that now several years later.

13      Q.   Would it be fair to say, Ms. McFann, that during

14 the 2007 2008 period, United was having problems loading the

15 correct fee schedules for providers?

16      A.   I'm sorry.  Could you repeat the question?

17      Q.   Sure.  Would it be fair to say that during 2007

18 and 2008 United was having a problem loading correct fee

19 schedules for providers?

20      A.   It's -- it's possible.  But I don't recall

21 specific instances sitting here.

22      Q.   Do you recall that there were instances, you just

23 don't recall the specifics of those instances or you don't

24 recall whether or not United was having a problem loading

25 fee schedules?
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 1      A.   I don't recall specific examples sitting here

 2 right now.

 3      Q.   But you do recall that United was having

 4 difficulties loading fee schedules in '07 and '08?

 5           MR. KENT:  It's vague.

 6           THE COURT:  Overruled.  If she knows.

 7           THE WITNESS:  I don't know because that's a very

 8 long two-year period.

 9 BY MR. STRUMWASSER:

10      Q.   How about any part of that period?  Do you recall

11 ever -- do you recall that United in, let's say, 2007, was

12 having difficulty loading fee schedules?

13           MR. KENT:  It's vague.

14           THE COURT:  Overruled.

15           THE WITNESS:  Well, we looked at an example

16 yesterday from University of California where we had

17 difficulty creating a fee schedule for load.

18      Q    (By Mr. Strumwasser) And so far as you know, was

19 that problem isolated to that instance?

20      A.   I don't recall.

21      Q.   How about in 2006?  Do you recall whether United

22 was having difficulty loading fee schedules in '06?

23           MR. KENT:  It's vague.

24           THE COURT:  Overruled.  If you know.

25           THE WITNESS:  Um, I believe we shared with the



5012

 1 Department challenges we had with maintaining some of our

 2 nonstandard fee schedules, in particular.

 3 BY MR. STRUMWASSER:

 4      Q.   And by challenges maintaining fee schedules, that

 5 includes problems loading provider fee schedules into NDB?

 6      A.   That's possible.

 7      Q.   But you don't recall?

 8      A.   It's hard for me to remember that level of detail.

 9 We did share information in the Department --

10      Q.   I'm sorry.

11      A.   -- in March.

12      Q.   Let me be clear here.  I'm not -- I'm not asking

13 you for a level of detail in that question.  I'm asking

14 whether you had a general recollection, if you had a problem

15 loading fee schedules in 2006?

16      A.   I have a recollection of some challenges and I

17 also recall sharing that information with the Department.

18           MR. STRUMWASSER:  I would like to have marked as

19 489 an e-mail that is at issue here regarding redaction I

20 wanted to raise with your Honor.  PAC0778636-637.

21           THE COURT:  All right.  I'll mark it as 489.

22           THE WITNESS:  What is that?  489?

23           THE COURT:  An e-mail with the top date of

24 October 27, 2006.

25           (Exhibit 489 marked for identification.)
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 1           MR. STRUMWASSER:  The issue is that our -- our

 2 eager and protective redactor recalled that there was an

 3 issue with a person.

 4           THE COURT:  That's right.

 5           MR. STRUMWASSER:  And I think this is the person

 6 but I don't -- I actually think that this -- this e-mail

 7 doesn't have any particularly gold information.

 8           THE COURT:  It is okay to take that person's name

 9 out since it is an HR issue so we won't use it.

10           MR. STRUMWASSER:  Okay.  So we'll go with the

11 redacted version.

12           THE COURT:  Is that all right with you, Mr. Kent?

13           MR. KENT:  Yes, that's fine.

14           THE COURT:  Can I remove the confidential

15 designation with that?

16           MR. KENT:  One moment, please.

17           THE COURT:  Sure.

18           MR. KENT:  The confidential stamp may come off.

19           THE COURT:  Thank you.

20           THE WITNESS:  I'm ready.

21      Q    (By Mr. Strumwasser) Exhibit 489, Ms. McFann,

22 concerning a set of RIMS fee schedule issues; does it not?

23      A.   Um, yes, it does.

24      Q.   The first page in the middle of the page,

25 Christina Sheppard says "This continued delay without a real
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 1 sense of identification on root cause is problematic".

 2 She's addressing here the, um, problems with fee schedule

 3 issues in RIMS; right?

 4      A.   Um, she appears to be addressing the -- the

 5 response from this person in QicLink support that we would

 6 need to wait until the following weekend to upload fee

 7 schedule changes.

 8      Q.   Right.

 9      A.   So she appears to be expressing frustration with

10 IT.

11      Q.   And it's frustration with delay in light of a --

12 the absence of a real sense of what the root cause is;

13 right?

14           MR. KENT:  It's vague.

15           THE COURT:  If you know.

16           THE WITNESS:  Um, I recall that she was frustrated

17 with IT's migrations to a new server.  I don't -- what I'm

18 seeing here.

19 BY MR. STRUMWASSER:

20      Q.   And you forward this to Andrew Feng, right?

21 F-a-n-g --

22      A.   Yes.

23      Q.   -- with the question "Is there any end in sight";

24 right?

25      A.   Yes, that's correct.
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 1      Q.   Did he respond -- to that question?

 2      A.   Um, I don't recall.

 3      Q.   Was there any effort by United to determine the

 4 root cause of it's failure to correctly load fee schedules

 5 during this period?

 6           MR. KENT:  No foundation.  It's vague.

 7           THE COURT:  If you know.

 8           THE WITNESS:  The e-mail here, as I explained,

 9 references IT server issues.  I -- so I don't recall, and I

10 don't know if I'm aware how the organization addressed the

11 IT server issues.

12      Q    (By Mr. Strumwasser) And your understanding is the

13 only issue that Ms. Sheppard is addressing here is the

14 transition of an IT server?

15      A.   That is how I recall her concern was escalated to

16 me as her manager related to this matter here.

17           MR. STRUMWASSER:  I would like to have marked as

18 490 an e-mail chain with a top date of July 17, '07.

19 PAC0520329-331.

20           THE COURT:  All right.  I will mark it as 490, an

21 e-mail with the top date of July 17, 2007.

22           (Exhibit 490 marked for identification.)

23           THE WITNESS:  And we're going to need to redact an

24 individual's name in here.

25           THE COURT:  All right.
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 1           MR. STRUMWASSER:  Can we go off?

 2           THE COURT:  Yeah, let's go off the record for a

 3 second.

 4                 (Off-the-record discussion.)

 5           We'll go back on the record.

 6           Can I remove the confidential designation now that

 7 it's been redacted?

 8           MR. KENT:  One moment, your Honor.

 9           MR. STRUMWASSER:  Somebody gave me 489.  Actually

10 this is the redacted version.  And while Mr. Kent is looking

11 at that question, the document is PAC0520329.

12           THE COURT:  Through 0331.

13           MR. STRUMWASSER:  0329.  That is what I said.

14           MR. KENT:  The confidential stamp may come off.

15           THE COURT:  Thank you.

16 BY MR. STRUMWASSER:

17      Q.   Ms. McFann, you recognize this document?

18      A.   Yes.

19      Q.   And on the second page, 330, we have an e-mail

20 from Mr. CA.

21           THE COURT:  I think that's the person we're not

22 supposed to talk about.

23           MR. STRUMWASSER:  We have an e-mail from a person.

24           THE COURT:  Could you please substitute his

25 initial?  Thank you.
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 1           MR. STRUMWASSER:  CA.

 2           THE COURT:  Mr. A or Mr. CA.

 3 BY MR. STRUMWASSER:

 4      Q.   Who writes to Gary Masumoto, M-a-s-u-m-o-t-o, and

 5 he is attaching corrections to the initial load of fee

 6 schedules during 2006; do you see that?

 7      A.   Yes.

 8      Q.   And an e-mail above that to you and Mr. Masumoto

 9 says "The errors originally reported as only applying to

10 claims paid from 06/23/06 to 02/19/07.  That is incorrect.

11 The full scope includes history through the current date".

12      A.   I'm sorry, Mr. Strumwasser.

13           THE COURT:  It is on the first page, 29, at the

14 bottom.

15           THE WITNESS:  Oh, okay.

16           Okay.

17 BY MR. STRUMWASSER:

18      Q.   You see that?  And so am I correct then, according

19 to Ms. Sheppard, there were fee schedule load errors running

20 from 6/23/06 to the date of her e-mail 7/17/07?

21      A.   Yes.  For this specific population of fee

22 schedules and this error was only applicable to UNET.  This

23 has no PLHIC impact.

24      Q.   So if, between 6/23/06 and 7/17/07, a PacifiCare

25 provider agreed to have -- to a United contract, and then
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 1 saw PacifiCare patients under the new contact, that he or

 2 she would not have been affected?

 3      A.   Um, they would not have been affected by this

 4 because the fee schedules were correct in RIMS.  This was a

 5 UNET-only issue.

 6      Q.   And when did you start running information from

 7 NDB to RIMS?

 8      A.   6/23/06.

 9      Q.   And so you know, sitting here today, that the

10 feeds from RIMS to -- from UNET to RIMS in '06 did not

11 corrupt the data in RIMS?

12           MR. KENT:  That's vague.

13           THE COURT:  Do you understand the question?

14           THE WITNESS:  Um, I can answer it specifically

15 with regard to the fee schedules and with specificity with

16 regard to these fee schedules, these were not impacted in

17 RIMS.  The RIMS ones were correct.  The UNET ones were

18 incorrect.

19      Q    (By Mr. Strumwasser) But, in fact, the -- you

20 began exporting data from NDB to RIMS in 2006; did you not?

21      A.   Yes, that's correct.

22      Q.   But you, it's your testimony that at least with

23 respect to these specific claims that these specific fee

24 schedules that there was no corruption of the RIMS data; is

25 that right?
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 1           MR. KENT:  Asked and answered.

 2           THE COURT:  I'll allow it.

 3           THE WITNESS:  That is correct.  The problem that

 4 was identified here did not impact our PLHIC providers.

 5 BY MR. STRUMWASSER:

 6      Q.   The -- on the second page, the e-mail from CA, do

 7 you see where it says "Gary" at the beginning of the line?

 8      A.   Yes.

 9      Q.   "These are corrections to the initial load of fee

10 schedules during 2006".  So far, is that a true statement?

11           MR. KENT:  Objection.  Irrelevant.

12           MR. STRUMWASSER:  Well.  That's why I'm probing.

13           THE COURT:  I'm not sure yet.  I think it's

14 probably irrelevant but go ahead.

15           THE WITNESS:  Um, with regard to the specific

16 e-mail, he is communicating that these are corrections to

17 the initial load of fee schedules.

18 BY MR. STRUMWASSER:

19      Q.   Okay.  And these were -- these were contracts that

20 were being loaded after 6/23/06; right?

21      A.   Um, no.  Um, that's not correct.

22      Q.   When were they being loaded?

23      A.   Well, to clarify, these are old PLHIC fee

24 schedules, and these were uploaded to the NDB to support

25 payment on UNET for United Healthcare members after 6/23/06
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 1 where the physician was on an old PLHIC contract and whose

 2 old PLHIC contract happened to reference these fee

 3 schedules.

 4      Q.   Okay.  So if two patients go to Dr. Kildare who

 5 has only a contract with PacifiCare and the first patient is

 6 a PLHIC insured and the second is a United insured, the

 7 first person's claim would have been paid on RIMS?

 8      A.   The PLHIC, the first person?

 9      Q.   Yes, the PLHIC person would have been paid on

10 RIMS?

11      A.   Yes.  Correct.

12      Q.   And is your testimony that that person's claim

13 would have been paid correctly in '06?

14      A.   Yes.  That's correct.

15      Q.   And the second person's would have been paid on

16 UNET?

17      A.   Yes.

18      Q.   And this -- this e-mail chain is addressing errors

19 in the payment of those claims, the UNET claims?

20      A.   Yes.  That's correct.

21           MR. STRUMWASSER:  390 --

22           THE COURT:  491.

23           MR. STRUMWASSER:  491, your Honor.  A document

24 entitled Market Nonstandard Fee Schedules, Pacific Region,

25 dated August 29, '07.  PAC0121249-256.
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 1           THE COURT:  All right.  491 is a August 29, 2007

 2 document, Market Nonstandard Fee Schedules, Pacific Region.

 3           (Exhibit 491 marked for identification.)

 4           THE COURT:  May the confidential designation be

 5 removed?

 6           MR. KENT:  There are a couple of things I'm

 7 concerned about.  My suspicion is we can probably handle

 8 this with a couple of redactions.

 9           THE COURT:  Okay.  I'll put a note on it.

10           MR. KENT:  It will make it a little easier for

11 record purposes.

12           THE COURT:  Okay.

13 BY MR. STRUMWASSER:

14      Q.   Ms. McFann, do you recognize this document?

15      A.   Yes.

16      Q.   You're the author; right?

17      A.   Yes.

18      Q.   Can you turn to 1252, please?  And the title is

19 MNSPS Lessons Learned, which you have helped us know is

20 Market Nonstandard Pricing Schedule; right?

21      A.   That's correct.

22      Q.   And these are the lessons that have been learned

23 up to August of 2007 regarding the transition of, um,

24 nonstandard fee schedules onto RIMS?

25      A.   Um, to clarify, it's lessons learned about any
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 1 nonstandard fee schedules.

 2      Q.   Fair enough.

 3      A.   Regardless of the platform.

 4      Q.   Thank you.  And so the first lesson is that in the

 5 speedy preparation for the 6/23/06 network transition there

 6 was a lack of audit steps on fee schedules?  And sitting

 7 here today, your view is that at that time there was a lack

 8 of adequate audit steps on fee schedules?

 9      A.   Yes.  At the time of the network transition and we

10 shared that information with the Department.

11      Q.   And the second bullet is disparate,

12 D-i-s-p-a-r-a-t-e, ownership of the nonstandard fee

13 schedules created unknown updates to fee schedules; right?

14      A.   That's correct.

15      Q.   And that remains your assessment of the problem of

16 dis-- of disparate ownership of fee schedules during that

17 period?

18      A.   Yes.

19      Q.   Okay.  There's also a reference there to

20 eliminating unauthorized access to RIMS.  Who was -- who had

21 unauthorized access to RIMS?

22      A.   I recall learning in late 2006 that there were

23 multiple individuals outside of contract control and

24 installation who had access to RIMS, um, and into the fee

25 schedule, and had access therefore to fee schedule.
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 1      Q.   And that was creating fee schedule errors on RIMS?

 2      A.   That did create, um, at least one fee schedule

 3 error that I recall.

 4      Q.   The third major bullet, staff ineffectiveness with

 5 nonstandard fee, nonstandard fee schedule maintenance.  That

 6 remains your assessment of what happened during this period?

 7      A.   Yes.

 8      Q.   And your solution, just disregarding the first

 9 bullet, your second bullet was to change reporting

10 relationships for resources who perform audit so they no

11 longer report to resource who built the fee schedule?

12      A.   That was one of the solutions.

13      Q.   So the problem there was that the person who was

14 supposed to be auditing a fee schedule that was being built

15 worked with the person who built it; is that right?

16      A.   Correct.

17      Q.   Did you, um, think, in August of 2007 that there

18 was a broader problem with disparate ownership of fee

19 schedule owning processes?

20           MR. KENT:  It's vague.

21           THE COURT:  Sustained.

22 BY MR. STRUMWASSER:

23      Q.   Did you ever express concern that it was unclear

24 who or what group was responsible for loading fee schedules?

25      A.   Um, yes.  Um, in 2006, which is why I implemented



5024

 1 the solutions outlined here underneath that second bullet.

 2           MR. STRUMWASSER:  May I have marked as --

 3           THE COURT:  492.

 4           MR. STRUMWASSER:  Thank you.  -- 492 an e-mail

 5 chain with a top date of August 15, 07.

 6           (Exhibit 492 marked for identification.)

 7           THE COURT:  Okay.  Exhibit 492 is an e-mail with a

 8 top date of August 15, 2007.

 9           When you have a chance to look at it, Mr. Kent,

10 can I remove the confidential designation?

11           MR. STRUMWASSER:  And while Mr. Kent is looking,

12 it is PAC04363600.

13           MR. KENT:  The confidential stamp may go off.

14           THE COURT:  All right.

15           THE WITNESS:  I'm ready.

16 BY MR. STRUMWASSER:

17      Q.   Before we talk about 492, I neglected to ask you a

18 question about 491.  This looks like a presentation.  Was

19 this a presentation that you gave to somebody?

20      A.   Yes, it is.

21      Q.   To whom?

22      A.   Um, I recall that Dirk McMann was one of the

23 individuals in the meeting.  I recall that Ms. Berkel was

24 one of the individuals in the meeting.  Um, I don't recall

25 who else was in the meeting.
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 1      Q.   Was that an ad hoc meeting or was it a meeting of

 2 some standing organization?

 3      A.   I don't know.

 4      Q.   492, this is a document in which the -- your top

 5 e-mail is a couple of weeks before 491; right, before you

 6 made that presentation?

 7      A.   Yes, that's correct.

 8      Q.   And is it a fair characterization in your mind to

 9 say that this e-mail chain reflects some confusion over what

10 team is responsible for fee schedule loading?

11      A.   Um, that's not an entirely accurate

12 representation.

13      Q.   In what respect is it accurate and I'll ask you in

14 what respect it is not.

15      A.   Um, --

16           MR. KENT:  Vague.

17           THE COURT:  Do you understand the question?

18           THE WITNESS:  Um, I actually don't understand the

19 question because it's --

20           THE COURT:  All right.

21           THE WITNESS:  -- it doesn't align to what I'm

22 looking at here.

23 BY MR. STRUMWASSER:

24      Q.   Okay.  I'll try again.

25           The first page, the second e-mail down, from a
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 1 person with the name Reynaldo, is that right, the last name

 2 Reynaldo?

 3      A.   Yes.

 4      Q.   And that's, again, a reference to a redacted

 5 person and it should be redacted; right?

 6      A.   No.

 7      Q.   No, that is not the redacted person.  Okay.  So

 8 "Christina Sheppard's area may be responsible for the actual

 9 loading of the fee schedule, but Vincent Wang's team should

10 work with Christina's team to create the fee schedules.

11 Vincent's team does the analysis and recommends the

12 appropriate rates that should be applied", right?

13           MR. KENT:  Objection.  The document speaks for

14 itself.

15           MR. STRUMWASSER:  I'm just trying to orient the

16 witness to the sequence of --

17           THE COURT:  Well, he asked a question as to

18 whether it was about, um, disagreement as to who was

19 responsible for this and she said no.  So now we need to

20 find out what that no means so if we allow it.

21           MR. KENT:  If we have a nice simple question like

22 what is going on here or something like that.

23           THE COURT:  I think that's what you're trying to

24 get at.

25           MR. STRUMWASSER:  Yeah, but I wanted to make it
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 1 sound like cross examination, you know.

 2           MR. KENT:  I yield the floor.

 3           THE COURT:  Do you understand the question?

 4           THE WITNESS:  Um, I don't understand the question.

 5 BY MR. STRUMWASSER:

 6      Q.   Well, that's fine because the question that

 7 Mr. Kent pointed out is really just a preliminary question

 8 that I read from the document to you.

 9           Let's go to the second page 690, 601 and the "Hi,

10 Barbara".  This is about who should be creating limited fee

11 schedules; right?

12      A.   Yes, that is what it's asking about.

13      Q.   And the last substantive line in the sentence says

14 "We basically need to find an owner for this".  That is not

15 the last sentence but it's very close to it.  Do you see

16 that sentence?

17      A.   Yes.

18      Q.   And by "this" you agree that it is, that the

19 question is who is the -- who is responsible for creating

20 fee schedules?

21      A.   Um, by "this" it is specifically referring to,

22 yes, they are asking for an owner of the limited fee

23 schedule, which is in RIMS that is a fee schedule

24 reimbursement paid to non par providers across all of RIMS.

25      Q.   Okay.  And then there is an e-mail above that on



5028

 1 the first page from Ms. Chandler expressing her thought

 2 regarding who owned this non par fee schedule; right?

 3      A.   Yes.

 4      Q.   And then there is the passage I already read about

 5 whether or not it should be Christina's Sheppard's; right?

 6      A.   Yes.

 7      Q.   And then at the top you say that you were going to

 8 discuss this issue off line with Christina because there had

 9 been a long standing misunderstanding as to what Christina's

10 team has been or should be accountable, may I read the word

11 for again?

12      A.   Um, yes.

13      Q.   And you recall writing that?

14      A.   Yes, I recall writing that with regard to non par

15 fee schedules.

16      Q.   Okay.

17                Was it the case of these contract loading

18 issues were also caused by problems with the EPDE feed?

19           MR. KENT:  No foundation.  It's vague.

20           THE COURT:  If you know.

21           THE WITNESS:  Can you repeat the question?

22 BY MR. STRUMWASSER:

23      Q.   Sure.  We talked about the EPDE feed, right?  That

24 was the process to electronically transfer data from NDB to

25 RIMS; right?



5029

 1      A.   Correct.

 2      Q.   And do you recall whether that also has some

 3 responsibility for initially transferring data from RIMS to

 4 NDB?

 5           MR. KENT:  This is hopelessly vague.  No

 6 foundation which fee schedules.

 7           MR. STRUMWASSER:  Well, the fee schedules are on

 8 RIMS.

 9           THE COURT:  Okay.

10           THE WITNESS:  I don't know if the EPDE was used to

11 upload data from RIMS into NDB.

12      Q    (By Mr. Strumwasser) And I have come to believe

13 that EPDE stands for electronically provider data extract.

14 Are you in a position to confirm that?

15      A.   I don't recall if the second E referred to extract

16 or exchange.

17      Q.   And this was a facility, EPDE, that was used after

18 the acquisition; right?

19      A.   It was used, um, after the CTN transition.

20      Q.   Right.  And it involved a nightly transfer once it

21 was put in operation; isn't that right?

22      A.   I think I recall that it was nightly.

23      Q.   So a PLHIC provider contact would be uploaded to

24 NDB now instead of directly into RIMS and then RIMS data

25 would go back down to -- would come back down from NDB; is



5030

 1 that right?

 2      A.   Yes, at its very simplest level.

 3      Q.   It's all about simple.

 4                Um, and United had, for several years,

 5 significant problems with EPDE; did it not?

 6      A.   I'm unclear as to "several years".  I don't have

 7 any knowledge of EPDE prior to 2006.

 8      Q.   I understand that.  But starting after the

 9 transition of the -- from away from the CTN network, you

10 started putting it roughly in place around June of '06;

11 right?

12      A.   Yes, that's correct.

13      Q.   And for several years thereafter you were having

14 problems with EPDE; right?

15      A.   I recall that we had some problems with EPDE.

16      Q.   There were problems of complexity that it was --

17 that the shear complexity of the EPDE caused errors in

18 uploading?

19           MR. KENT:  It is vague.  No foundation.

20           THE COURT:  If you know.

21           THE WITNESS:  I -- I don't know, um, that.  I

22 don't know what all the -- what all the problems were EPDE.

23      Q    (By Mr. Strumwasser) Whatever -- whatever the

24 source of the problems, you were not happy with EPDE; were

25 you?
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 1      A.   I was frustrated with some of the, um, data

 2 integrity challenges I encountered when they were directly

 3 sourced back to the EPDE.

 4           MR. STRUMWASSER:  I would like to have marked as

 5 394 --

 6           THE COURT:  493.

 7           MR. STRUMWASSER:  -- 493 an e-mail chain updated

 8 July 24, '06.

 9           THE COURT:  All right.  Exhibit 493 is an e-mail,

10 the top date of July 24, 2006.

11         (Exhibit 493 is marked for identification.)

12           Will you look at it for possible removal of the

13 confidential designation?

14           MR. STRUMWASSER:  Perhaps, your Honor, can we go

15 off the record for a second?

16           (Off-the-record discussion.  9:50 a.m.)

17           THE COURT:  We're back on the record.

18           All right.  Go ahead.

19           MR. STRUMWASSER:  I'm going to ask that the

20 reporter insert here the Bates number for 493.  PAC0801268.

21           MR. KENT:  The confidential stamp may come off.

22           THE COURT:  Thank you.

23 BY MR. STRUMWASSER:

24      Q.   Um, Ms. McFann, with respect to the top e-mail

25 from you to Ms. McDonnel and Mr. Novinski, we're about a --
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 1 we're almost exactly a month after the effective

 2 cancellation of the CTN lease; right?

 3      A.   Yes, that's correct.

 4      Q.   So this is roughly in the first month of the -- of

 5 the EPDE operation?

 6      A.   Yes.

 7      Q.   And you're expressing here doubts that an EPDE

 8 feed into RIMS where DBE is not necessarily the most stable

 9 solution for maintaining UHC networks on RIMS?

10      A.   Yes.  And the topic of this discussion does not

11 relate to California.  The discussion here was related to

12 how do we integrate networks outside of California and,

13 yeah, that was the discussion.

14      Q.   And by that, are you referring to the plans to

15 convert to ppoONE?

16      A.   The plans to utilize ppoONE so that members

17 outside of California, PacifiCare members outside of

18 California could have access to our national network.

19      Q.   The, in your e-mail right after the sentence I

20 just quoted, you say "The current network data challenges

21 for CA"; that's California, right?

22      A.   Yes.

23      Q.   Speak to that, right?

24           MR. KENT:  Sorry.  Where are we?

25           THE COURT:  Two sentences up from the bottom of
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 1 the first paragraph.

 2           MR. KENT:  Thank you.

 3 BY MR. STRUMWASSER:

 4      Q.   So what you're saying in this e-mail is that,

 5 based on at least, at least in part on the current network

 6 data challenges for California, EPD -- an EPDE feed into

 7 RIMS may not necessarily be stable; right?

 8      A.   Would not necessarily be the right solution for

 9 affording PacifiCare members in other states access to

10 United Healthcare providers in those particular states.

11      Q.   Because of issues with stability in EPDE feeds;

12 right?

13           MR. KENT:  That's vague.

14           THE COURT:  Overruled.  If you understand.

15           THE WITNESS:  That's not the only reason why we

16 would avoid that particular method of affording a PacifiCare

17 members outside of California access to the United

18 Healthcare network.

19      Q    (By Mr. Strumwasser) Not the only reason, right?

20      A.   I believe I've outlined here in the e-mail a

21 couple of different reasons why.

22      Q.   Two, right?

23      A.   I'm counting at least four or five.

24      Q.   By the way, one of the -- one or two of them, of

25 the mark of numerology is the need to connect the pipes to
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 1 ppoONE and iCES quickly; right?  That's one -- is that one

 2 or two of those reasons?

 3      A.   Um, that's one of the reasons.

 4      Q.   You never did do ppoONE; did you?

 5      A.   We did.  Just not for California.

 6      Q.   How about iCES?

 7      A.   Yes, outside of California.

 8           MR. STRUMWASSER:  For 494, your Honor, I asked to,

 9 a PPO six update and mail chain.  And ask if the reporter

10 insert the Bates number here.  PAC0778732-734.

11           THE COURT:  All right.  Um, Exhibit 494 is an

12 e-mail with a top date of October 30, '06.

13           (Exhibit 494 marked for identification.)

14           Mr. Kent, can I remove the confidential

15 designation with the redactions in this document?

16           MR. KENT:  One moment, your Honor.

17           MR. STRUMWASSER:  You know, I actually think there

18 may be a confidentiality problem here.

19           THE COURT:  All right.

20           MR. STRUMWASSER:  Oh, I'm sorry.  We resolved

21 that.  Everybody should have a redacted version.

22           THE COURT:  I have a redacted version.

23           THE WITNESS:  I'm ready.

24           MR. KENT:  The confidential stamp may come off.

25           THE COURT:  Thank you.  All right.  Go ahead.
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 1 BY MR. STRUMWASSER:

 2      Q.   Do you recognize this e-mail chain?

 3      A.   Yes.

 4      Q.   Turn, if you would, please, to 734, the last page.

 5 You're asking Mr. Feng here how the NDB RIMS feeds are

 6 doing; right?

 7      A.   Yes.

 8      Q.   And that's in the end of October of '06, right?

 9      A.   Yes.

10      Q.   And you're asking because the provider's contract

11 lines loaded into NDB don't appear in RIMS, right?

12      A.   Yes, that's correct.

13      Q.   And those are California providers; right?

14      A.   Yes.  Dr. Hadler was a California provider.

15      Q.   And apparently he was in Palo alto in northern

16 California; right?

17      A.   Yes.

18      Q.   And his data was loaded with a location, a service

19 market of northern Alabama instead; right?

20      A.   It was loaded from Emptoris, the contract creation

21 system, into the NDB, and somehow Alabama market numbers got

22 attached to him as opposed to -- as opposed to the proper

23 northern California market.

24      Q.   And do you know whether the proper California,

25 northern California market was correctly loaded from



5036

 1 Emptoris into NDB?

 2      A.   I do know that we corrected his record, um, and

 3 his fee from Emptoris into MDB.

 4      Q.   So the error was found in MDB?

 5      A.   The, to my recollection, the error was much

 6 further upstream from EPDE.  The error was between Emptoris

 7 and MDB, if I recall, which we corrected.  So that

 8 Dr. Hadler's records could feed through.

 9      Q.   Okay.  I appreciate that clarification.  So we'll

10 talk about Emptoris in a minute but while we have this

11 document, am I correct then that the reference at the top of

12 this document by you to a travesty is a reference to

13 Emptoris and not EPDE?

14      A.   It was definitely not directed at EPDE.  It was

15 directed to either Emptoris or the fee between Emptoris and

16 the MDB.

17      Q.   Were any claims reworked as a result of that

18 error?

19      A.   Um, I believe we did do a rework project for

20 Dr. Hadler's claims.  I don't recall the details on that

21 project.

22      Q.   On the last page, there is a reference to the

23 provider threatening litigation to Hemsley's office; do you

24 see that?

25      A.   Yes.
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 1      Q.   And you said that you -- yeah, you said that you

 2 needed to insure the contract is live in all systems.  And I

 3 take it by that you mean accurately loaded in all systems

 4 before you can kick off the claims project; right?

 5      A.   Yes, that's correct.

 6      Q.   Do you know how many claims were affected by this

 7 error?

 8      A.   I don't recall.

 9      Q.   Do you know whether this error and the consequent

10 claims were reported to the Department of Insurance?

11      A.   I don't know.

12           MR. STRUMWASSER:  Your Honor, I request that 495

13 be marked, a November 8, '06 e-mail chain, and I will ask

14 that the reporter insert the Bates numbers here.

15 PAC0779386-388.

16           THE COURT:  All right.  I'll mark as 495 an e-mail

17 at the top date of November 8, 2006.  It's been partially

18 redacted.

19           (Exhibit 495 marked for identification.)

20           Can I remove the confidential designation?

21           THE WITNESS:  I'm ready.

22      Q    (By Mr. Strumwasser) Do you recall --

23           MR. KENT:  Wait a minute.

24           MR. STRUMWASSER:  Oh, I'm sorry.

25           THE WITNESS:  I apologize.
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 1           MR. KENT:  The confidential stamp may come off.

 2           THE COURT:  All right.  Thank you.

 3 BY MR. STRUMWASSER:

 4      Q.   Ms. McFann, do you recall this e-mail chain?

 5      A.   Yes, I recall this e-mail chain about an Oregon

 6 provider.

 7      Q.   PeaceHealth Medical Group, right?

 8      A.   That was my recollection, yes.

 9      Q.   On the second page, 97 -- 387, the issue with

10 PeaceHealth Medical Group was -- is described as an urgent

11 RIMS issue that was apparently caused by the EPDE upload;

12 right?

13      A.   That is how Ms. Stevens, an Oregon employee,

14 appears to be describing this situation.

15      Q.   Did you mention this was an Oregon employee?

16 Withdrawn.

17                The, um, she describes it as an urgent RIMS

18 issue; right?

19           MR. KENT:  The document speaks for itself.

20 Irrelevant.

21           MR. STRUMWASSER:  Well, I'm just trying to get --

22           THE COURT:  Overruled.

23           THE WITNESS:  That's how she describes it, yes.

24 BY MR. STRUMWASSER:

25      Q.   Do you disagree?
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 1      A.   I don't have enough facts to agree or disagree.

 2 I --

 3      Q.   Yes.

 4      A.   That's simply how she describes it.

 5      Q.   And the problem was an EPDE upload error causing

 6 the linking of the -- of the records to the providers on

 7 RIMS; right?

 8      A.   I don't see that part of the e-mail.  I'm sorry,

 9 Mr. Strumwasser.

10      Q.   The paragraph that starts "Please see below".  Are

11 you with me there?

12      A.   Okay.

13      Q.   The billing suffix in the second pair of sentences

14 in that paragraph, the billing suffix, and then there is the

15 number, "which was or should be linked to approximately 200

16 providers with PeaceHealth Medical Group in RIMS was changed

17 from a PO Box to a street address".  And then she says that

18 someone named Carla is "pending 180 claims as a result"; do

19 you see that?

20      A.   Yes, I do.

21      Q.   And then the third paragraph of that e-mail, "My

22 next question would be, is there any way for reports to

23 be -- to be ran" I assume she meant, "to identify what

24 billing suffixes were changed and when they shouldn't be".

25 Do you see that?
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 1      A.   Yes.

 2      Q.   And then on the first page, Jill Stevens says, "I

 3 was just notified by a team member that I need to add

 4 another group, Pacific Medical Group, to this issue as

 5 having the same problem".  Do you see that?

 6      A.   Yes.

 7      Q.   Is it your recollection that all the medical

 8 groups that were having this problem were in Oregon?

 9      A.   Any of the providers mentioned in this particular

10 e-mail would have been in Oregon.

11      Q.   That isn't my question.  Could I have the question

12 read back to the witness?

13                       (Question read.)

14      A.   There were some -- I recall that there were some

15 provider records being impacted by the EPDE into RIMS.  But

16 this particular e-mail relates to Oregon providers.

17      Q.   And the e-mail directly above that from you to Ms.

18 Mcquade says "Help needed.  I understand that CA has a

19 dedicated person to work on the affected claims".  Do you

20 see that?

21      A.   Yes.

22      Q.   Did CA have a dedicated person to work on Oregon

23 claims?

24      A.   No.  Not to my recollection.

25      Q.   So this indicates that this problem was affecting
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 1 California claims; was it not?

 2      A.   I can't say that based upon what I'm reading here

 3 in the e-mail since it was an Oregon provider.

 4      Q.   Okay.  You can't say that.  And then at the top

 5 you say that "The important thing here is not that we have a

 6 dedicated California person so much as Andrew Feng manages

 7 and oversees this process for submitting claims projects for

 8 providers corrected through data reconciliation -- through

 9 the data reconciliation process"; do you see that?

10      A.   Yes.

11      Q.   Was Mr. Feng managing and overseeing a process for

12 submitting California claims projects?

13      A.   Mr. Feng was overseeing our data reconciliation

14 efforts end-to-end.  And one of the subset of processes

15 underneath related to claims rework.

16      Q.   Including California claims; right?

17      A.   The EPDE was used for California so -- and the

18 data reconciliation project was for California.

19      Q.   Right.  Now, in 2007 in the mid year period of

20 2007, United was actually discussing plans to expand the

21 EPDE feed into non-California markets, right?

22      A.   Yes.  As part of our repricing strategy.

23      Q.   And so you had been, you had by the summer of 2007

24 roughly a year of experience with EPDE; right?  In

25 California?
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 1      A.   That's correct.

 2      Q.   Did anyone raise any objections or concerns about

 3 the plan to expand EPDE into other markets given the

 4 difficulties PacifiCare had -- strike that.  Given the

 5 difficulties that United had experienced with EPDE?

 6           MR. KENT:  That's vague.

 7           THE COURT:  Do you understand the question?

 8           THE WITNESS:  I think I understand.

 9           THE COURT:  Okay.  Go ahead.

10           THE WITNESS:  Um, I raised a concern, if I recall,

11 that we not utilize EPDE to price claims on RIMS outside of

12 California, and that instead we limit it to, um,

13 demographics so that physicians outside of, so that

14 physicians, um, whose claims are being processed through the

15 repricer for United Healthcare could -- um, sorry -- for

16 PacifiCare Washington, PacifiCare Oregon, could have a

17 consistent claims experience on their United Healthcare

18 contract.

19      Q    (By Mr. Strumwasser) Do you recall anybody besides

20 you expressing concerns about taking EPDE to other states?

21      A.   It's possible.  I don't recall specific people.

22      Q.   Do you remember Ms. Berkel having any concerns?

23      A.   I don't recall Ms. Berkel's specific concerns but

24 it's possible that she raised them.

25           MR. STRUMWASSER:  496, your Honor, an e-mail chain
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 1 with a top date of July 5, '07.

 2           And I'll ask that the reporter insert the page

 3 number for that here.  PAC0457790.

 4           THE COURT:  496 is an e-mail chain with a top date

 5 of July 5, 2007.

 6           Can I remove the confidential designation?

 7           (Exhibit 496 marked for identification.)

 8           MR. KENT:  The confidential stamp may come off.

 9           THE COURT:  All right.

10           THE WITNESS:  I'm ready.

11 BY MR. STRUMWASSER:

12      Q.   Ms. McFann, do you recall this sequence of

13 e-mails?

14      A.   Yes.

15      Q.   It discusses the expansion of EPDE into

16 non-California markets; right?

17           MR. KENT:  It's vague.

18           THE COURT:  If you know.

19           THE WITNESS:  Yes, it does.

20 BY MR. STRUMWASSER:

21      Q.   Would you look at page 792, please?  We have an

22 e-mail from Ms. Berkel to Mr. Kaja with copies to you and

23 others; do you see that?

24      A.   Yes.

25      Q.   And she recounts a meeting the prior day regarding
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 1 RIMS contract accuracy for California; right?

 2      A.   Yes.

 3      Q.   And then she discusses the -- the relative

 4 contribution of EPDE to the difficulties that you were

 5 experiencing and says in the second paragraph "I have major

 6 concerns that we will increase our issues, not decrease

 7 them, given all my California struggles".  Do you see that?

 8      A.   Yes, that's what she wrote.

 9      Q.   And she wrote that with respect to turning on EPDE

10 for seven more states; right?

11      A.   Yes.

12      Q.   Okay.  And then on the first page of Exhibit 790,

13 you and Susan Stora discuss those concerns and EPDE's

14 reputation generally, right?

15      A.   Yes.

16      Q.   And Ms. Stora's e-mail on the bottom half of this

17 first page expresses to you the view that EPDE's reputation

18 was not good; right?

19      A.   Yes.

20      Q.   But in Ms. Stora's view, the bad reputation is

21 unwarranted; correct?

22      A.   Um, I think that it's Ms. Stora's view that --

23 that we -- that we invest effort into -- into -- into

24 explaining the facts about what EPDE does well and what it

25 doesn't do well.
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 1      Q.   Would you tell us where on, in Ms. Stora's e-mail,

 2 she suggests investing in telling people what EPDE doesn't

 3 do well?

 4      A.   Well, she references here getting control of the

 5 EPDE tribal rumor/lore on the third line of the e-mail.

 6      Q.   Right.

 7      A.   And going on an aggressive offense.

 8      Q.   Right.  And I read that to say tell people that

 9 EPDE is good.  Do you see anything in this e-mail in which

10 she suggests telling the people the limitations of EPDE?

11           MR. KENT:  Your Honor, there is no foundation.

12 This is irrelevant.

13           THE COURT:  Overruled.

14           THE WITNESS:  I'm sorry.  The question was --

15 BY MR. STRUMWASSER:

16      Q.   Where do you see any evidence that she was

17 encouraging the investment in telling people the limitations

18 of EPDE?

19      A.   I -- I suppose it doesn't say that they're

20 explicitly.  I do recall working with Suzanne on this in a

21 broader prospective.

22      Q.   And then we have your reply at the top in which

23 you totally agree with Suzanne's comments; right?

24      A.   Yes.

25      Q.   And you dismiss critics of EPDE as "the folks who
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 1 are the most frequent speakers and the loudest"; right?

 2      A.   Um, I think I said they're very clear that it's

 3 important for us to separate fact from fiction because

 4 leadership is listening to the folks who are the most

 5 frequent speakers and the loudest.

 6      Q.   Ms. Berkel, did you wind up going forward --

 7      A.   I'm not Ms. Berkel.

 8      Q.   Excuse me.  Ms. McFann, did you wind up going

 9 forward, that is, did United going forward with the, um, the

10 limitation of EPDE to the other seven states?

11           MR. KENT:  Vague.

12           THE COURT:  Overruled.

13           THE WITNESS:  Um, we went forward with repricing

14 in several of the old PacifiCare states outside of

15 California.  Um, and a, um, EPDE was part of that activity.

16      Q    (By Mr. Strumwasser) Was any consideration given

17 during this period 2007 to replacing EPDE or not using it?

18      A.   Um, there, I don't know.

19      Q.   You don't recall one way or the other?

20      A.   I don't recall one way or the other right now.

21           MR. STRUMWASSER:  I would like to have marked as

22 497 an e-mail chain with a top date of March 13, 2007.

23           THE COURT:  I have it marked as an e-mail chain,

24 497, with a date of March 13, 2007.

25           (Exhibit 497 marked for identification.)
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 1           MR. STRUMWASSER:  May I ask that the Bates number

 2 be inserted here?  PAC0769763-765.

 3           THE COURT:  May I remove the confidential

 4 designation.  There is, um, a redaction.  Several

 5 redactions.

 6           MR. KENT:  One moment, your Honor.

 7           THE COURT:  Certainly.

 8           MR. KENT:  The confidential stamp may go off.

 9           THE COURT:  All right.

10           THE WITNESS:  I'm ready.

11 BY MR. STRUMWASSER:

12      Q.   Ms. McFann, do you recognize this e-mail chain,

13 Exhibit 497?

14      A.   Yes.

15      Q.   At the bottom of the first page of the e-mail of

16 the exhibit -- excuse me -- we have an e-mail from Mr. Feng

17 which continues on to page two, and it appears that as of

18 this date, March 13, '07, that Mr. Feng has identified 43

19 standard fee schedules that were matched wrong in RIMS; is

20 that right?

21      A.   Yes.

22      Q.   And about 600 nonstandard fee schedules that were

23 not correctly matched on RIMS; correct?  And that would be,

24 there is a heading, nonstandard fee schedules, on the second

25 page.
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 1           MR. KENT:  I'm not following that second part.

 2           MR. STRUMWASSER:  Then I'll be glad to rephrase,

 3 your Honor.  The -- we've established that he -- he

 4 identified 43 standard fee schedules that were incorrectly

 5 matched in RIMS or were not correctly matched in RIMS.  And

 6 then calling the witness's attention on page 764 to the part

 7 of Mr. Feng's e-mail that starts with a heading, Nonstandard

 8 Fee Schedule, and then says "Chris has been very kind" and

 9 so on.  This is where Mr. Feng identifies another 600

10 non-standard fee schedules that did not match correctly.

11           MR. KENT:  That was not the question.  The

12 question misread -- misstated the document.

13           MR. VELKEI:  Absolutely.

14           THE COURT:  All right.  Why don't you rephrase the

15 question?

16           MR. STRUMWASSER:  I'm going to have a hard time.

17      Q.   Let's just go to the second page.  We have "The

18 redacted name has been very kind to help us audit some of

19 the fee schedules to date, about 600".  Oh, I see.  His

20 point is that there were 600 that were audited.  Can you

21 tell from this e-mail how many, in fact, were mismatched?

22      A.   Um, no, I can't.

23           MR. KENT:  No foundation.

24           THE COURT:  Overruled.  She can't tell.

25
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 1 BY MR. STRUMWASSER:

 2      Q.   In your response on the first page, you say that

 3 this was an avoidable situation; right?

 4      A.   Yes.

 5      Q.   And you call it a bit embarrassing; right?

 6      A.   Yes.

 7      Q.   And that's still your view today; right?

 8      A.   Yes, maintaining the fee schedule crosswalk which

 9 isn't the EPDE, but the EPDE relies upon was what -- was

10 what didn't occur here.

11      Q.   Okay.  So this is a -- an error, not of EPDE, but

12 of the data that was relied upon by EPDE; right?

13      A.   Um, a tool that EPDE relies upon.

14      Q.   And the problem was that that tool -- you referred

15 to a crosswalk.  I don't know if we had that term before.

16 Why don't you tell us what a crosswalk is?

17           THE COURT:  We have.  But go ahead.

18           THE WITNESS:  The -- see if I can -- um, the fee

19 schedule crosswalk tool, um, enables -- or enables these two

20 systems that have two different names for the same fee

21 schedule to know how to map providers correctly.  So as a

22 fee schedule in NDB is called ABC, and we know that the RIMS

23 version of it loaded into RIMS is called 123, then the

24 crosswalk tool, and so this would be me, the

25 non-technologist telling, the crosswalk tool tells, is --
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 1 tells, um, tells RIMS when this data feeds over through

 2 EPDE, ABC is the same thing as 123 over in the receiving

 3 schedule or I'm sorry, in the receiving platform.

 4      Q    (By Mr. Strumwasser) And there were errors in the

 5 crosswalk tool?

 6      A.   Yes.  Because it was not maintained.

 7      Q.   And that was an avoidable situation; right?

 8      A.   Yes.

 9      Q.   Whose responsibility was it to maintain the

10 crosswalk tool during this period?

11           THE COURT:  Okay, um, --

12      Q    (By Mr. Strumwasser) And --

13           THE COURT:  Okay.  It's an HR issue.  Please just

14 use initials and if it's not, then you can ask the question.

15           THE WITNESS:  Contract control and installation or

16 CCI was responsible for maintaining the crosswalk.

17      Q    (By Mr. Strumwasser) And they had failed to do so;

18 right?

19      A.   Yes.

20      Q.   Who was responsible for insuring at the time when

21 it was decided that EPDE would rely on it for insuring that

22 the data was up to date or that the tool was up to date?

23      A.   CCI.

24      Q.   And, Ms. McFann, your e-mail at the very top of

25 this says that you have "purposefully cc'ed Mr. Guisinger
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 1 and Mr. Congleton so they can understand the impact of the

 2 mess they created".  Were they CCI?

 3      A.   Mr. Guisinger definitely was.  And Mr. Congleton

 4 reported to him.

 5      Q.   You said that you were waiting on the edge of your

 6 seat in the lower e-mail to find out what the claims, in

 7 fact, was; right?

 8      A.   To understand the number of TINs that were

 9 impacted.

10           MR. STRUMWASSER:  And, your Honor, if we would all

11 like to, this is like television, we'll wait on the edge of

12 our seats until after the recess.

13           THE COURT:  We'll call it a cliff hanger.

14           MR. KENT:  It is a pretty small hill.

15              (Recess from 10:30 to 10:52 a.m.)

16           THE COURT:  All right.  We're back on the record.

17           Do you know we're approaching 500?

18           MR. STRUMWASSER:  I do know.  In fact, I'm about

19 to have asked to have marked 498 and 499.  We're going to do

20 this as a pair together.

21           Are we going to have a celebration?

22           THE COURT:  I need another box.

23           MR. GEE:  Which I was just mentioning.

24           THE COURT:  This is 498 is an e-mail with the top

25 date of March 21, 2007.  And 499 is an e-mail with the top
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 1 date of March 21, 2007.  The first one is at 06:58 and the

 2 second one is as 08:05.

 3      (Exhibits 498 and 499 marked for identification.)

 4           Um, and can we remove the confidential designation

 5 on these, one of them at least is partially redacted?

 6           MR. STRUMWASSER:  And while Mr. Kent is looking at

 7 it, I would like to ask that the Bates number for 498 be

 8 inserted here.  PAC0783831.

 9           The number for 499 be inserted here.

10 PAC0783833-834.

11           MR. KENT:  The confidential stamp may come off.

12           THE COURT:  Thank you.

13           THE WITNESS:  I'm ready.

14 BY MR. STRUMWASSER:

15      Q.   First of all, with respect to 498, that is the one

16 that has the 6:58 p.m. top time?

17      A.   Uh-huh.

18      Q.   Do you recognize this e-mail chain?

19      A.   Yes.

20      Q.   And with respect to 499, do you recognize that one

21 as well?  They're obviously overlapping.

22      A.   Yes.

23      Q.   And this has to do, these two exhibits have to do

24 with the issues that were described in 497 that we were

25 talking about just before the break; is that right?
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 1      A.   Yes.

 2      Q.   Now, 498 starts with a March 21, '07 e-mail from

 3 Mr. Feng; right?

 4      A.   Yes.

 5      Q.   And he identifies fixes and claims projects for

 6 nine providers; right?

 7      A.   Yes, on Bates 3834.

 8      Q.   Right.  And so we have two headings for, that use

 9 the word crosswalk for the standard and the nonstandard fee

10 schedules; is that right?

11      A.   Are we still on 3834?

12      Q.   Yes.  Right.  The team, this is to summarize and

13 so on?

14      A.   Uh-huh.

15      Q.   Then we have the MSPS crosswalk, which talks about

16 nine providers and the MNSPS and that's the nonstandard;

17 right?

18      A.   Yeah.

19      Q.   And at this point he doesn't know how many

20 providers were affected for the nonstandard; right?

21      A.   Yes.  As of that point, he does not know how many

22 have been impacted by the nonstandard.

23      Q.   And is that -- we have a response from Mr. Smith.

24 This is the Doug Smith, this is Doug Smith who was -- what

25 was Mr. Smith's position at the time or is this a different
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 1 Doug Smith that we've been encountering at the executive

 2 level?

 3      A.   Um, this Doug Smith works as a reporting analyst

 4 in CCI.

 5      Q.   Safe to say he's probably not the same one.

 6                And he provides the answer on the nonstandard

 7 fee schedule saying that there are just over a thousand

 8 contracts impacted; right?  That's on the front page of 498?

 9      A.   I --

10           MR. KENT:  I'm sorry, I'm not -- I don't see that.

11           THE WITNESS:  I don't see that on 498.

12           THE COURT:  498, what page?

13           MR. STRUMWASSER:  There is a pick update and then

14 there are two bullets sort to speak and the second bullet.

15           THE COURT:  Right.

16           THE WITNESS:  Oh, I see that.  It's, um, the third

17 and fourth lines of the second paragraph.

18           MR. STRUMWASSER:  Right.

19           THE COURT:  Oh, it's written out.

20           THE WITNESS:  I had the same problem.

21           THE COURT:  Looking for numbers.

22           MR. STRUMWASSER:  All right.

23      Q.   That is the number of contracts impacted; right?

24      A.   Um --

25           MR. KENT:  No foundation.
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 1           THE COURT:  If she knows.

 2           THE WITNESS:  That was the number of provider

 3 records.

 4 BY MR. STRUMWASSER:

 5      Q.   And a provider record is a TIN or is it a

 6 contract?

 7      A.   Um, it -- I think that Mr. Smith offered

 8 additional clarification in 499 as to what that means.

 9      Q.   Okay.  I can wait.

10                And I don't want to get cute here but your

11 response is that because you were surprised at the numbers

12 or you can't wait to hear more or what's the -- what was the

13 gist here?

14      A.   Um, that was my, um, grave disappointment --

15      Q.   Okay.

16      A.   -- I would say in reaction to the, what the

17 initial analysis was showing related to the crosswalk

18 maintenance.

19      Q.   Now, in 499 we are following another branch of the

20 same e-mail tree, so to speak, up to Mr. Smith's, a quick

21 update e-mail on 3.21 at 5:56.

22      A.   I apologize.  What Bates?

23      Q.   I'm on 490 -- excuse me -- 3842 of --

24           THE COURT:  499.

25           MR. STRUMWASSER:  -- 499.  And the -- on 3842 we
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 1 have a Douglas Smith e-mail with that text, a quick update.

 2      A.   Uh-huh.

 3      Q.   Although I confess that the times don't seem to

 4 add up quite right, but it is the same message; right?

 5      A.   Um, yes, it appears to be.

 6      Q.   Right.  And then north of that above that in the

 7 first page of 499 we have new material.  And so we have

 8 first Mr. Feng asking Mr. Smith whether this is a thousand

 9 records or individual providers, and then on the prior page

10 Mr. Smith responds these are provider contracts, one

11 provider had multiple contracts; right?  And so then

12 Mr. Feng asks "How many unique TIN/MPINS" are they?  What

13 are those?

14      A.   Um, I think he meant TIN with an N and not Tim

15 with a M but we view a TIN MPIN combo as combo, if that

16 helps us refine down to actual number of physicians.

17      Q.   And MPIN is?

18      A.   Medical provider identification number.

19      Q.   And that's not a United number.  That is a broader

20 number or is it United?

21      A.   Um, I -- I'm familiar with that being a United

22 number.

23      Q.   Okay.  And then Mr. Smith responds that the 1000

24 or so records represents 218 TIN MPIN combinations; right?

25      A.   Correct.
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 1      Q.   And you respond "Better"; right?

 2      A.   Um, Andrew forwards to me "Better".

 3      Q.   Oh, yeah.  Do you know today how many claims were

 4 incorrectly processed due to the, um, fee schedule

 5 mismatches that are described in 497, 498, and 499?

 6      A.   I -- I don't recall how many claims were impacted,

 7 um, including, I don't even know if they were underpayments

 8 or overpayments.

 9      Q.   I understand.  And do you know whether this

10 episode was reported to the Department of Insurance?

11      A.   I don't know.

12           MR. STRUMWASSER:  Your Honor, for the ceremonial

13 500 exhibit --

14           THE COURT:  Hmm.

15           MR. STRUMWASSER:  -- we ask that a September 9,

16 '07 e-mail chain be marked.

17           THE COURT:  I don't see any balloons.

18           So this is an e-mail, September 9, 2007.

19           (Exhibit 500 marked for identification.)

20           May I remove the designation?

21           MR. KENT:  One quick moment, your Honor.

22           The confidential stamp may come off.

23           THE COURT:  All right.

24           THE WITNESS:  Okay.  I'm ready.

25           MR. STRUMWASSER:  Thank you.
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 1      Q.   Um, Ms. McFann, do you recognize -- do you recall

 2 this e-mail sequence?

 3      A.   Um, I -- I recognize this.

 4      Q.   Do you recall the underlying events here?

 5      A.   Not in any detail.

 6      Q.   Okay.  Let's look at -- let's look at page 261 and

 7 at the bottom of the page we have an e-mail from Maggie

 8 Sadler to --

 9           THE COURT:  It's Magda.

10           MR. STRUMWASSER:  Magda.  Thank you.  Well, I

11 think we get her --

12           THE COURT:  You may call her Maggie but she --

13           THE WITNESS:  Raise my hand.  I got an HR issue.

14           THE COURT:  Oh, okay.  Let's go off the record for

15 a minute.

16                 (Off-the-record discussion.)

17           All right.  We'll go back on the record.

18           We are going to refer to one of the people as KK

19 and we've mentioned her name already.  I don't know that we

20 have.

21           MR. STRUMWASSER:  I didn't quite get to it.

22           THE COURT:  If we could please use KK.

23           MR. STRUMWASSER:  Thank you for that, Ms. McFann.

24      Q.   So at the bottom we have an e-mail from Ms. Sadler

25 to KK.  And Ms. Sadler was one of your managers; right?
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 1      A.   Yes.

 2      Q.   And she says that there -- there have been

 3 problems with the EPDE feed; right?

 4      A.   She is -- she is passing along a form which she

 5 notes that -- that, and she notes at the top of 262 of some

 6 claims issues may be due to the feed.

 7      Q.   Well, over on 261 she says, "I have found that

 8 even when you are as detailed as possible with your

 9 submissions to NDB, which feeds RIMS, the feed to RIMS from

10 NDB doesn't happen as we hope.  Concerns mainly with fee

11 schedules; the fee schedule does not get updated so we are

12 paying the provider incorrectly for PHS members".  Do you

13 see that?

14      A.   Yes.

15      Q.   And the feed that she's talking about here is

16 EPDE?

17      A.   Yes.  Wait.  Yes.  That's correct.

18      Q.   And she's says that "These issues should be

19 documented and addressed!"  Right?

20      A.   Yes.

21      Q.   You agree that as of the time of her e-mail, the

22 issues were not adequately documented and addressed?

23      A.   Um, I don't agree with that statement.  Um, I

24 think that she's simply saying here's a form.  Let's

25 document anything we run into.
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 1      Q.   Okay.  And, eventually, you approve that form, the

 2 use of that form; didn't you?

 3      A.   Um, yes, I encouraged the use of the form so we

 4 could identify the root cause of an issue.

 5      Q.   And she says in the last paragraph of her e-mail,

 6 "I know we are all experiencing claims issues -- claims

 7 issue and some may be due to the feed".  Based on what you

 8 know today, that is true that you were all experiencing

 9 claims issues, some of which were due to the feed; right?

10           MR. KENT:  No foundation.  Vague.

11           THE COURT:  If you know.  At the time it was

12 written.

13           THE WITNESS:  Um, I don't know that for a fact on

14 this -- on this particular team that's communicating about

15 this.

16 BY MR. STRUMWASSER:

17      Q.   So you understand her to be referring, when she

18 says "we all are experiencing" to the team that she was on?

19           MR. KENT:  No foundation.  Vague.

20           THE COURT:  If you know.

21           THE WITNESS:  I know that she was forwarding it to

22 Ms. KK who led one of my teams.

23      Q    (By Mr. Strumwasser) And when you say Ms. Sadler

24 was a manager in your unit; right?

25      A.   Yes.  That's correct.
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 1      Q.   And so when you say "team" you mean the people

 2 under her supervision?

 3      A.   Um, no.  To clarify, I mean the people who were

 4 under KK's supervision.  Ancillary team.

 5      Q.   I'm sorry.  What was the last thing you said?

 6           THE COURT:  Ancillary team.  She said director of

 7 the ancillary team.

 8 BY MR. STRUMWASSER:

 9      Q.   And so you understand that Ms. Sadler's team was

10 experiencing these problems, right?

11      A.   Um, Ms. Sadler did not have any direct reports so

12 she didn't have her own team but I am -- she is -- she is --

13 appears to be referring to Ms. KK's team.

14      Q.   Okay.  So when you say -- when you use the word

15 team, let me back this up and start over.  We see that she

16 is saying, we, "I know we are all experiencing claims

17 issues" -- I'm adding the S there -- and I believe you said

18 that you did not know whether a team was experiencing those

19 issues.  Am I correct that was KK's team that you were

20 referring to?

21           MR. KENT:  It's vague.

22           THE COURT:  Well, I think it's clarifying.  If you

23 understand.

24           THE WITNESS:  Yes.  That would be KK's team.

25      Q    (By Mr. Strumwasser) At the top of the -- of page
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 1 8261, we have a response to Ms. Sadler from Eleanor Soriano.

 2 Which is actually addressed to, yeah, KK and Ms. Sadler, and

 3 she says addressing Ms. Sadler, "Don't know if you realize

 4 that CCI Cypress still has to do something in RIMS, even

 5 though NDB feeds to RIMS.  So when you do your CCI

 6 submission for PHS, you ask them to load contract to RIMS as

 7 well and that's when they check the feed from NDB".  Do you

 8 see that text?

 9      A.   Yes.

10      Q.   And do you know whether -- what Ms. Soriano is

11 saying in that paragraph was true at the time when it was

12 written?

13           MR. KENT:  It is vague.  No foundation.

14           THE COURT:  If you know.

15           THE WITNESS:  I don't know that we were loading

16 contracts in RIMS.  We were certainly creating fee schedules

17 in RIMS.  Because the EPDE did not feed -- did not feed fee

18 schedules themselves.  The EPDE fed the identifiers of the

19 fee schedules to translate between the two systems.

20      Q    (By Mr. Strumwasser) So the fee schedules

21 themselves continued to reside on MDB?

22      A.   A fee schedule would sit on MDB called ABC.  The

23 RIMS version of that very same schedule 123 would sit in

24 RIMS and that's where they would stay.

25      Q.   And Ms. Soriano says "CCI Cypress still has to do
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 1 something in RIMS even though NDB feeds to RIMS".  Is that

 2 part correct as you understand it?  Or was that part correct

 3 at the time as you now understand it?

 4           MR. KENT:  It's vague.

 5           THE COURT:  If you understand.  Go ahead.

 6           THE WITNESS:  Um, I -- I understood they had to do

 7 something.  Um, --

 8      Q    (By Mr. Strumwasser) And then she says to Ms.

 9 Sadler -- did Ms. Sadler have responsibility for

10 inputting -- for giving information to CCI to be input?

11      A.   Ms. Sadler was a contract negotiator like Ms.

12 Soriano.  And when she completed a contract and executed it

13 in our -- in Emptoris, she had to submit information about

14 the contract to CCI.

15      Q.   By some separate process from submitting the

16 contract itself?

17      A.   Yes.

18      Q.   The process outside of Emptoris at that point?

19      A.   Um, it was a separate step.  I don't know if it

20 was residing in Emptoris at that point or if it was in a

21 separate tool.

22      Q.   Okay.  And is it your understanding that that

23 fact, the fact that you had to do some separate action to

24 pass additional information along to CCI was fully

25 understood by the people who were responsible for doing so
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 1 at this time?

 2           MR. KENT:  No foundation.  It is vague.

 3           THE COURT:  Do you understand?

 4           THE WITNESS:  Um, no, I don't understand.

 5           THE COURT:  All right.  You got to rephrase.

 6           MR. STRUMWASSER:  Okay.  So we have a bunch of

 7 contract negotiators who report to you, right?

 8      A.   Yes.  That's correct.

 9      Q.   Either directly or indirectly?

10      A.   Yes.

11      Q.   And one of the things those folks do is they input

12 to Emptoris to generate a contract they have negotiated;

13 right?

14      A.   Yes.

15      Q.   And what I understand you to have described as

16 what Ms. Soriano is saying here is that after they have

17 input enough information in Emptoris to get a contract

18 generated, they have to do something else to make sure that

19 the -- that to tell CCI something else so that the feed from

20 MDB to RIMS is correct; is that right?

21           MR. KENT:  It's compound.  It's vague.

22           THE COURT:  Do you understand?

23           THE WITNESS:  Um, I don't understand that.

24 BY MR. STRUMWASSER:

25      Q.   That last part?
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 1      A.   Yeah.

 2      Q.   Okay.  So we have it, these people all go to

 3 Emptoris and they generate a contract; right?

 4      A.   Yes.

 5      Q.   And then the contract is down steamed to them and

 6 is supposed to get into computers; right?

 7      A.   Yes, that's correct.

 8      Q.   And what Ms. Soriano appears to be saying here is

 9 that even after you've done that, you've given CCI enough

10 information through Emptoris to generate the contract, you

11 have to do something else in order for the fee from NDB to

12 RIMS to work, right?

13      A.   I know you had to do something else to tell CCI to

14 do something in RIMS.  I don't know if that, um, tells them

15 how to check the feed from MDB.  I don't know how related

16 that is to ECDE.

17      Q.   So you don't know exactly what it is that you had

18 to tell CCI but there was something you had to tell CCI in

19 order for the fee to be correct; right?

20           MR. KENT:  Objection.  This is -- this calls for

21 speculation.  This is -- the witness has said --

22           THE COURT:  She doesn't know.

23           MR. KENT:  -- it's somebody else's e-mail.  I

24 don't even know if there's a connection between the question

25 and this e-mail.
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 1           THE COURT:  Well, she is on the top of the e-mail.

 2           MR. KENT:  But the e-mail we're talking about now

 3 is not hers.

 4           MR. STRUMWASSER:  And we -- and these are people

 5 who report to her.

 6           THE COURT:  Right.

 7           MR. STRUMWASSER:  And the prelude to this passage

 8 is I don't know if you realize suggesting --

 9           THE COURT:  Right.

10           But -- but you're telling us though that you don't

11 know what the step is; correct?

12           THE WITNESS:  That's correct.

13           THE COURT:  All right.  Let's move on.

14 BY MR. STRUMWASSER:

15      Q.   Whatever the exact technical requirements were, do

16 you have any knowledge whether there was insufficient

17 information among the various people who worked for you who

18 input contracts to Emptoris whether those people had enough

19 information to know what it is that Ms. Soriano is saying

20 here?

21      A.   Um, I don't know that they had insufficient

22 information.  I recall that I required training and

23 refresher training of my staff on various steps associated

24 with contract negotiation.  And, um, I made sure they

25 connected with the right resources in CCI, so made available
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 1 to them tools and knowledgable folks to help them should

 2 they have any questions.

 3      Q.   Ms. McFann, you see at the top of page 260 --

 4      A.   Uh-huh.

 5      Q.   -- an e-mail from Ms. Sadler to Ms. Soriano?

 6 PAC259.  Do you see the header?

 7      A.   Yes, I do.

 8      Q.   "Thanks, Ellie".  It is -- "it's just a bit

 9 overwhelming and it seems that we are targeting the

10 providers that are remediating and new contracts..." in the

11 original "which makes us look like we do not know what we

12 are doing with their contracts..."

13           Do you understand whether Ms. Sadler is referring

14 here to the process of getting the contract generated by

15 Emptoris and getting the proper information to CCI for the

16 feed to be correct?

17      A.   I don't.

18      Q.   You don't know?

19      A.   I don't know exactly what she is pointing to.

20      Q.   Down at the bottom of page 260 there's a different

21 message from Ms. Sadler to Ms. Soriano saying "We are

22 checking the CCI Navigator".  What is that?

23      A.   Um, I think that was the other tool that I

24 referenced.  Um, it's a tool used by CCI and the network

25 management teams to communicate about a contract that has
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 1 been submitted, at least that is the tool that was used

 2 then.

 3      Q.   Okay.  And she says that she has confirmed that

 4 it's done correctly in CCI Navigator; right?

 5      A.   Yes.

 6      Q.   And then something happens with the feed and the

 7 fee schedules are changed or the provider becomes non par.

 8 You were aware of this problem; were you not?

 9      A.   I recall that this was one of the issues we

10 identified with EPDE.

11      Q.   In the immediately preceding e-mail, that is to

12 say the one that followed in time, Ms. Soriano says to Ms.

13 Sadler, "It is the same issue FPED logic.  Elena is aware

14 and Bo Chan in CCI is in meetings weekly.  It is a big issue

15 that should be discussed to see how it gets resolved".  Is

16 she correct that you -- you're the Elena here, right?

17      A.   Yes.

18      Q.   And is it correct that you were aware of the

19 problem?

20      A.   Um, it is correct that I'm aware we were

21 researching problems to see if they were sourced back to the

22 EPDE or something else.

23      Q.   And is it correct also that it was a big issue for

24 you?

25      A.   Um, I believe that Ellie Soriano is characterizing
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 1 it as a big issue.  Um, so I don't know that I characterized

 2 it to her as a big issue.

 3      Q.   Was it a big issue to you at the time?

 4      A.   I would say that any challenge with the EPDE was

 5 something I was concerned about for resolution.  I don't --

 6 I don't recall if I said it was small, medium or large.

 7      Q.   "As of now, it is not going to go away until IT

 8 fixes the issues that is causing this".  And she says --

 9 well, just that sentence.  Do you think that is a correct

10 characterization of the situation on September 7, '07?

11           MR. KENT:  It's vague.  No foundation.

12           THE COURT:  If you know.

13           THE WITNESS:  I don't know.

14 BY MR. STRUMWASSER:

15      Q.   As of that time, do you think it was, do you

16 currently think that the problem that was being addressed on

17 September 7, '07 was an IT problem rather than a network

18 management problem?

19      A.   Um, I recall that we utilized IT resources to help

20 do enhancements to the EPDE logic and fix it, if you will,

21 um, but I can't tell from this what the issue is.  And if it

22 was a user issue, for example, or an IT issue or something

23 else.

24      Q.   And then she recites that she has providers that

25 it is happening to as well, whatever that issue is.  In the
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 1 first, you know, in the lowest full e-mail on page 260 from

 2 Ms. Sadler to Ms. Soriano, again, the second paragraph, "I

 3 have two more issues from providers that were remediated

 4 effective 4/1 and all the systems were showing this provider

 5 load correctly".

 6           First of all, what does the word "remediated" mean

 7 in this context?

 8      A.   Um, in this context, it means that, um, that the

 9 provider and we have engaged in a negotiation or

10 renegotiation of the current contract terms.  And, um, moved

11 them to our United Healthcare contract standard and

12 reimbursement standard methodology.

13      Q.   And so remediated is essentially a synanon for

14 what we've seen in other documents referred to as

15 re-contracting?

16           MR. KENT:  No foundation.

17           THE COURT:  Do you know?

18           THE WITNESS:  Um --

19           MR. KENT:  It's also vague.  We don't know which

20 documents of the 500 or so.

21           THE WITNESS:  What I can respond is that the word

22 "remediated" is used in a variety of different manners and

23 contexts.  In this particular context, and knowing what I

24 know that this team was working on, remediated meant new

25 contract paper, United Healthcare standard methodology.
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 1      Q    (By Mr. Strumwasser) For a formerly PacifiCare

 2 contract holder?

 3      A.   Yes.

 4      Q.   And so in this message from Ms. Sadler, she's

 5 saying that she has two providers who got new contracts on

 6 United paper effective April 1; right?

 7      A.   Has two more issues from providers.

 8      Q.   Oh, two more issues from providers.  Very good.

 9 So you don't necessarily know that is two providers?

10      A.   I don't know how many providers she is referring

11 to.

12      Q.   Fair enough.  "And all the systems were showing

13 this provider load correctly.  Now, they are getting claims

14 paid as non par."

15           Now, that means that for the providers she's

16 addressing in this paragraph, these are people with

17 contracts who are being compensated on a non-participating

18 basis; right?

19      A.   Yes.

20      Q.   Which means lower compensation to the physician?

21      A.   So, first of all, these are ancillary providers so

22 these are non-physician non-facility.  Um, and, secondly,

23 um, depending upon the member's benefit plan design in some

24 cases these providers could have been getting paid full bill

25 charges so it could be more than their contract rate.
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 1      Q.   But it certainly means a higher charge to the

 2 member; right?

 3      A.   Um, that would depend as well on the member's plan

 4 and design.

 5      Q.   Do you have members who pay more for going to a

 6 participating provider than a non-participating provider?

 7      A.   We have indemnity products that don't -- I

 8 don't -- that sometimes don't make a distinction between the

 9 two.  Um, so I can't say across the board with a hundred

10 percent certainty that all out-of-network benefits work the

11 way that you described.

12      Q.   Predominantly, right?

13           MR. KENT:  Foundation.

14           THE COURT:  You don't know?

15           THE WITNESS:  I don't know.

16           THE COURT:  Oh.

17 BY MR. STRUMWASSER:

18      Q.   Now, at the top of the page we have the passage I

19 cited before about looking like we don't know what we're

20 doing, and then we have Ms. Soriano -- Soriano's response

21 immediately above this.  "I mean, sister, I totally agree

22 with you".  You saw that as well in this e-mail chain?

23      A.   Yes.

24      Q.   Okay.  And then on that same day a few hours

25 later, you write back to these folks and say "Okay, if
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 1 people have specific examples of concerns they would like to

 2 get examined as to whether root cause is EPDE or something

 3 else (i.e., something we did and need to change, a CCI

 4 error, etc., etc.), they need to get them into the war room

 5 ASAP".

 6           Do I correctly discern irritation in your

 7 response?

 8      A.   I don't recall being irritated at this point.

 9      Q.   So way back at the beginning of this e-mail chain

10 there was a form and you testified that you, your team

11 started to use that form; right?  The form that Ms. Sadler

12 proposed?

13      A.   Um, I had the form distributed to Ms. KK's team.

14 I don't recall if they started -- if they actually

15 physically used the form which I asked to be distributed to

16 them.

17      Q.   So far as I know.  We don't have a copy of the

18 form.  Can you describe what the form captured?

19      A.   No, I don't even remember what it looked like at

20 this point.

21      Q.   Do you remember what its purpose was?

22      A.   I recall that the purpose was to, um, identify a

23 specific data concern or data issue about a specific

24 provider, um, so that the data -- so that the team in this

25 war room could go back into the system with sufficient
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 1 information given on this form, to look at, okay, what --

 2 sort of backtrack as to what happened, reverse engineer from

 3 the result to back to what the person indicated should have

 4 happened.  And that should -- was intended to help the team

 5 of individuals working on EPDE to determine if it was some

 6 fault of the EPDE, if it was something else in the process

 7 that didn't work, I don't know, like I point out a CCI

 8 error.  If it was a user error, did the contractor, for

 9 example, in this case, do something wrong when they

10 submitted information with the contract?

11      Q.   And prior to Ms. Sadler's proposal, there was no

12 form to capture that information?

13      A.   Um, actually not.  There was a form.  It was used

14 by the war room.  And, um, in fact, I asked for Patti, this

15 Ms. Ryan, to make sure that I had the form so that we could

16 reemphasize that everyone on KK's team use it.

17      Q.   And you were asking Ms. Ryan to make sure that you

18 had Ms. Sadler's form or a pre-existing form?

19      A.   I asked Ms. Ryan what the preferred process was

20 for escalating these types of findings.  And, um, Ms. Ryan

21 noted here, her process, fill out the form, submit it to

22 this place, cc to her, and include specific examples.

23      Q.   And that was using Ms. Sadler's form; right?

24      A.   Um, I don't know if Ms. Ryan forwarded me a

25 different version of the form.  I'm unable to tell if it was
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 1 the same or different form than what Ms. Sadler started off

 2 with.

 3      Q.   The form that you described for the war room, is

 4 that a form that had been distributed to your staff?

 5      A.   Um, I recall that it was broadly distributed

 6 within the organization to all network management staff.  So

 7 I don't know if I personally distributed it or if it was

 8 part of that broader distribution.

 9      Q.   So, I'm sorry.  So Ms. Sadler's form was

10 redundant?

11      A.   I don't know because I don't have a copy of the

12 form here to look at.

13      Q.   But you did distribute it to the people who worked

14 for you to use Ms. Sadler's form?

15      A.   Um, I believe I just -- um, I believe I know here

16 that Ms. Ryan did not attach a form.  So I don't think I

17 distributed anything through this e-mail to KK's team.

18      Q.   So now you're not sure that you did, in fact,

19 distribute Ms. Sadler's form to your staff; is that right?

20           MR. KENT:  Your Honor, sorry.  Your Honor,

21 relevance.  I mean we're not being prosecuted for bad forms

22 as far as I know.  We've spent a lot of time.

23           THE COURT:  He's just trying to find out what

24 happened but were there two forms, Ryan form and a Sadler

25 form, or do you not remember?
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 1           THE WITNESS:  I don't remember.

 2           THE COURT:  Let's move on.  Actually, I would like

 3 to take a short break.

 4           MR. STRUMWASSER:  Surely.

 5             (Recess from 11:36 to 11:42 a.m.)

 6                 (Off-the-record discussion.)

 7           Your Honor, we would like to have marked as 501 an

 8 e-mail chain with top date of September 19, '07.

 9           THE COURT:  All right.  501 is an e-mail

10 September 19, 2007.

11           (Exhibit 501 marked for identification.)

12           May I remove the confidential designation?

13           MR. KENT:  One moment, your Honor.

14           MR. STRUMWASSER:  I would ask that the Bates

15 number be inserted here.  PAC 8465933-940.

16           MR. KENT:  The confidential stamp may be removed.

17           THE COURT:  All right.

18           THE WITNESS:  I'm ready.

19      Q    (By Mr. Strumwasser) Ms. McFann, do you recognize

20 this e-mail chain?

21      A.   Yes, I do.

22      Q.   Who is Bo Chan?

23      A.   Bo Chan was, um, at the time, I don't know if Bo

24 is still with the organization, but at the time Bo was a

25 manager or director in CCI.
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 1      Q.   The -- this e-mail chain starts on page 939 with a

 2 transmission from Nancy Gardiner, G-a-r-d-i-n-e-r, to you --

 3      A.   Uh-huh.

 4      Q.   -- regarding an urgent CA DOI complaint; do you

 5 see that?

 6      A.   Yes.

 7      Q.   And she reports that -- by the way, Ms. Gardiner

 8 is a person on the regulatory staff of PacifiCare?

 9      A.   I don't know her personally; however, her

10 signature block indicates that she is a research analyst, a

11 senior research analyst in the appeals regulatory team.

12      Q.   And she reports that they had received a 27 case

13 inquiry regarding a provider complaint; namely, one for

14 Neuroscan, N-e-u-r-o-s-c-a-n.  Do you recall an issue

15 regarding Neuroscan?

16      A.   Yes, I do.

17      Q.   Neuroscan contended that they terminated their

18 PacifiCare PPO contract effective 1/1/06 but that the claims

19 processing system had not recognized the termination; right?

20      A.   Um, yes, that's correct.

21      Q.   And they -- they wrote a complaint letter saying

22 that they sent an electronic file of all the claims that

23 needed correction; right?

24      A.   That's what Ms. Gardiner is relating to you -- to

25 me.  Excuse me.



5078

 1      Q.   In fact, she says that they claimed to have sent

 2 that letter and file to you; right?

 3      A.   Um, yes.  She references an electronic file which

 4 I later note I don't recall receiving an electronic file

 5 claim.

 6      Q.   Right.  And she also notes that RIMS still showed

 7 Neuroscan as a participating provider; right?

 8      A.   Yes.  That's what she notes.

 9      Q.   Right.  And then on page 938, you say you don't

10 recall receiving the electronic file claims from this

11 provider.  And you say that the number one thing we should

12 do is make sure that this guy actually did issue a notice of

13 termination; right?

14      A.   Yes.

15      Q.   And two days later on August 20, you update Ms.

16 Gardiner and you say first, you confirm that the provider

17 did, in fact, properly terminate, right?  We're at the top

18 of 938.

19      A.   Yes.

20      Q.   And you say that the provider is shown correctly

21 as non par on UHC but not on RIMS; correct?

22      A.   Yes.

23      Q.   And you place the responsibility for that -- for

24 the RIMS status on a claims examiner who had reactivated the

25 contract; right?
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 1      A.   Yes.

 2      Q.   Now, on page -- you should feel free to leaf

 3 through the succeeding pages, but my next question,

 4 actually, my next question is -- yeah, on page 937 does the

 5 copy I distributed have a redaction?

 6           THE COURT:  It does.

 7           MR. STRUMWASSER:  Great.  Thank you.

 8      Q.   I would like to go back to 935 now.

 9                Actually, let's look at 936 first.  Miss, I

10 surely don't know how to read some of these.  Is this an

11 e-mail on the top of 936 from Ms. Soriano to Ms. Gardiner

12 copying you; is that correct?

13      A.   Yes, that appears to be correct.

14      Q.   And Ms. Soriano says that they, presumably

15 Neuroscan, are non par.  And I gather as a response to Ms.

16 Gardiner's question below asking whether they should not, in

17 fact be, non par.  And so she's saying yes.

18           And then she says:  "I remember you're mentioning

19 something as to why they showed up par again in RIMS.

20 Something to the effect that a claims examiner changed the

21 system?"  Right?  Do you see that?

22      A.   Yes.

23      Q.   And now on the lower part of two -- of 935 we have

24 your response to Ms. Soriano.  And in, um, commendably, in

25 classical terminology, you express surprise and you now see
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 1 that they are again non par back all the way to January 1,

 2 '06; right?

 3      A.   Um, I think what I am saying here is they should

 4 be non par back to 1/1/06.  We had accomplished that

 5 termination and there is no reason for them to be par again

 6 in RIMS.

 7      Q.   Right.

 8      A.   So if RIMS is showing that, that's incorrect.

 9      Q.   And then you send a message to Mr. Chan and to

10 Jess -- is that Jessica Kotter?

11      A.   Yes.

12      Q.   Saying that you're at your wit's ends regarding

13 this provider and saying "This is not an NDB problem because

14 they are properly non par in NDB"; right?

15      A.   Correct.

16      Q.   And you're saying we got to fix this and we got to

17 get the reworks done; right?

18      A.   Correct.

19      Q.   So obviously there were some claims incorrectly

20 processed; correct?

21      A.   Um, I, if I can double check some timing here, I'd

22 appreciate that.

23      Q.   Sure.

24      A.   Okay.  Um, it appears that it's -- it appears that

25 we initiated a rework project back in August to take care of
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 1 their claims back to 1/1/06.  Um, I don't recall if my

 2 September 4 communication is because there was additional

 3 rework to be done or if it was part of that original rework

 4 project.

 5      Q.   Right.  But either way, there were claims that

 6 were affected by the incorrect designation of this provider

 7 as par; right?

 8      A.   Um, if the rework project -- well, let me think --

 9 if the rework project was accomplished correctly and if the

10 provider became somehow got reactivated after the rework

11 project and if the provider rendered service to our members

12 then there -- there might be claims.  But there's a whole

13 bunch of ifs and a whole bunch of guessing involved in that.

14      Q.   I'm not trying to parse which one it is.  I'm

15 trying to establish if you were doing a rework, there was an

16 original work in which claims were processed.  And given

17 that it's a rework, they must have been processed

18 incorrectly in the first instance; right?

19           MR. KENT:  It calls for speculation.  It might

20 have been done perfectly the first time.

21           THE COURT:  All right.  Do you want to restate

22 your question?

23 BY BY MR. STRUMWASSER:

24      Q.   Would you agree that if you had a rework project

25 going on Neuroscan, it was because claims were incorrectly
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 1 processed due to some period of incorrect designation of

 2 this provider as in network rather than non par?

 3      A.   I don't know for a fact, sitting here now, whether

 4 or not there was an additional rework project necessary on

 5 September 4 or whether there was the need to finish up the

 6 first rework project.

 7      Q.   With respect to the first rework project, that was

 8 undertaken because there were claims that were incorrectly

 9 paid; right?

10      A.   Yes.

11      Q.   And if there was a second rework project that

12 would have been because claims were incorrectly paid; right?

13      A.   If there was need for another rework project.

14      Q.   Okay.  On the center of -- probably the center of

15 935, we have a message from Mr. Chan to you and others.  And

16 Mr. Chan says in the second paragraph, "I can't begin to

17 tell you how frustrated I am that my team has to constantly

18 keep correcting provider records over and over again due to

19 this problem (EPDE) not to mention that I am on multiple

20 calls a week trying to understand this EPDE logic so we can

21 try and resolve this nightmare."

22           Do you read this statement from Mr. Chan to say

23 that the problem that was being encountered by Neuroscan was

24 an EPDE problem?

25      A.   Yes.
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 1      Q.   And on the first page we have an e-mail.  Well,

 2 let's go to the second page, 934, we have a -- an e-mail

 3 from Michelle Kelly on September 4 saying, "This has been

 4 corrected"; right?

 5           MR. KENT:  I'm sorry.  Where are we?

 6           MR. GEE:  934, center of the page, Michelle Kelly,

 7 September 4, '07, 2:39 p.m.

 8           MR. KENT:  Thank you.

 9           THE WITNESS:  Yes, I see that.

10 BY MR. STRUMWASSER:

11      Q.   And then September 19 we have an e-mail from Ms.

12 Markle to Ms. Kelly saying that "somehow the contracts have

13 been reactivated for this record again"; right?

14      A.   Yes.

15      Q.   Now, I haven't heard much about a claims examiner

16 during this sequence.  Is it fair to say that the -- this

17 problem was not a problem caused by a claims examiner

18 changing a RIMS record?

19           MR. KENT:  No foundation.

20           THE COURT:  If you know.

21           THE WITNESS:  I -- I don't know.

22 BY MR. STRUMWASSER:

23      Q.   Well, let's take a look then at the front page.

24 An e-mail from Mr. Chan to you on September 19.  He says

25 "I've been battling with this EPD issue for quite some time
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 1 now.  I have been attacked, brutalized and brought to my

 2 knees.  This process has corrupted all my ancillary and

 3 hospital records, caused a lot of additional work (aside

 4 from fixing the corrupted records) and yet they put the

 5 accountability on me to figure out what the root cause is

 6 when the folks who created/implemented this process should

 7 be explaining to me what they are doing to corrupt my

 8 records in RIMS".  Now, Mr. Chan is CCI; right?

 9      A.   Yes.

10      Q.   And he then says "Reality is, there is indeed

11 something wrong with this EPDE process but they are refusing

12 to admit that there is an issue (getting too political for

13 me),  Even when there are two specific issues that has been

14 identified/proven that EP -- that the EPDE is the cause,

15 they still continue to implement this process to non CA, go

16 figure.

17           "I've been put on the hot seat for quite some time

18 now so you can only imagine just how heated I am."

19           And then he apologizes to you for venting.

20           Mr. Chan is saying in this e-mail that this

21 problem with Neuroscan is an EPDE problem; is he not?

22      A.   He appears to be saying that.

23      Q.   And sitting here today, you are not able to

24 confirm that this is an EPDE problem?

25      A.   I don't recall today if the Neuroscan issue was an
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 1 EPDE problem or something else.

 2      Q.   If it was an EPDE problem, it had nothing to do

 3 with claims examiners accessing RIMS records; right?

 4           MR. KENT:  Asked and answered.

 5           THE COURT:  If you know, go ahead.

 6           THE WITNESS:  I don't know.  I don't know how EPDE

 7 interacts with claims examiners' records.

 8 BY MR. STRUMWASSER:

 9      Q.   Do you have any reason to believe that their, that

10 claims examiners have any responsibility for EPDE?

11      A.   I don't know how EPDE interacts with -- may or may

12 or may not interact with how a claims examiner may touch a

13 record in RIMS.  I just don't know.

14      Q.   Well, I understand that your suspicion that EPDE

15 will affect a record that the claims examiner then touches.

16 But do you have any basis for believing that a claims

17 examiner might have caused this problem that you're

18 describing here?

19           THE COURT:  The Neuroscan problem?

20 BY MR. STRUMWASSER:

21      Q.   The Neuroscan problem, yes.

22      A.   I don't know.

23      Q.   You don't know --

24      A.   It's been three years.

25      Q.   Well, but you don't even know whether you have a
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 1 basis for suspecting that; right?

 2           MR. KENT:  Argumentative.

 3           THE COURT:  Sustained.

 4 BY MR. STRUMWASSER:

 5      Q.   Ms. McFann, we have here a statement by Mr. Chan

 6 that he thinks that the issue, the Neuroscan issue is an

 7 EPDE issue.  Your response at the top of 501, first page,

 8 is, thanking him for sharing his frustration with you and

 9 then saying "You are not a lone voice in the darkness on

10 this.  I promise".  Do you see that?

11      A.   Yes.

12      Q.   Would it be incorrect to read that statement that

13 I just quoted as agreeing with Mr. Chan's e-mail to you?

14      A.   I don't -- I don't think it's correct to

15 automatically assume that I agree with his assessment.  My

16 response was intended to assure Bo that it's okay to come to

17 me with escalating frustration or concern because he was

18 feeling the way, he, because of the way he articulated his

19 feelings.

20      Q.   And when you say "he's not a lone voice in the

21 darkness" when you tell him that, are you telling him that

22 there are others who are expressing the same point of view?

23      A.   I was -- I was aware at this time that we had a

24 significant infrastructure and process for evaluating

25 changes in data.  And whether or not those were
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 1 appropriately sourced to EPDE or not.  Um, but I can't say,

 2 I don't know that I recall that I would have intended for

 3 this to mean, yeah, you're right, it's EPDE.

 4      Q.   Okay.  Now, Mr. Chan's e-mail to you is describing

 5 an internal conflict between him and maybe some others and

 6 others at PacifiCare or United.  That's the process he's

 7 describing as "being attacked, brutalized and brought to his

 8 knees" in which he's saying that problems that he's being

 9 blamed for are being blamed, are, in fact, properly rested

10 upon EPDE.  And you are not saying in your response you're

11 right in that internal debate, you're not the only one who

12 is saying that it's EPDE's fault?

13           MR. KENT:  It is vague.

14           THE COURT:  Overruled.

15           THE WITNESS:  I'm sorry.  I don't understand the

16 question.

17 BY MR. STRUMWASSER:

18      Q.   Okay.  We agree that, do we not, that Mr. Chan is

19 talking about conflicts within the organization; right?

20      A.   Yes.  That's correct.

21      Q.   And he's saying that he's getting blamed for

22 problems that, in fact, he thinks are EPDE's fault; right?

23      A.   Yes.

24      Q.   And is it not the case that you are telling him in

25 the top of the -- at the top of 501 that he's not the only
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 1 one expressing those views?

 2      A.   It is one way to interpret my e-mail to him two

 3 and half, three years later.  The intent of my e-mail was to

 4 make sure that he understood he should not feel politically

 5 attacked, brutalized or brought to his knees based upon him

 6 raising his hands and saying "I think something's wrong

 7 here".

 8      Q.   So it would not be correct for him to read this to

 9 say that there are other voices in the darkness that are

10 agreeing with him on the substance?

11           MR. KENT:  It calls for speculation --

12           THE COURT:  Sustained.

13           MR. KENT:  -- how he would read it.

14           THE COURT:  I agree.

15           MR. STRUMWASSER:  Okay.  We're done.

16           THE COURT:  All right.  1:30.

17           MR. STRUMWASSER:  Fine.

18           THE COURT:  All right.

19      (A lunch recess is taken from 12:06 to 1:35 p.m.)

20

21

22

23

24

25
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 1 OAKLAND, CALIFORNIA; THURSDAY, MARCH 4, 2010; 1:35 P.M.;

 2 DEPARTMENT A; ELIHU HARRIS STATE BUILDING; 1515 CLAY STREET;

 3 RUTH S. ASTLE, ADMINISTRATIVE LAW JUDGE

 4                            -oOo-

 5           THE COURT:  All right.  Go back on the record.

 6           MR. STRUMWASSER:  Good afternoon, Ms. McFann.

 7           Let me ask the judge to mark as my next in order

 8 502, is it?

 9           THE COURT:  Yes, it is.

10           MR. STRUMWASSER:  An e-mail with a top date of

11 October 12, '07.

12           THE COURT:  All right.  Exhibit 507 is an e-mail

13 where a top date of October 12, 2007.  Can I guess --

14           (Exhibit 502 marked for identification.)

15           THE WITNESS:  507?

16           THE COURT:  No, 502.

17           THE WITNESS:  502.  Sorry.

18           THE COURT:  October 12, 2007.

19           MR. STRUMWASSER:  I'll ask that the reporter

20 insert the Bates number here.  PAC0388169-170.

21           THE COURT:  And can I remove the confidential

22 designation, Mr. Kent?

23           MR. KENT:  One moment, your Honor.

24           THE COURT:  Certainly.

25           There are a few redactions on the second page.
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 1           MR. KENT:  The confidential stamp may be removed.

 2           THE COURT:  All right.

 3           MR. STRUMWASSER:  Okay.

 4           THE WITNESS:  Ready.

 5 BY MR. STRUMWASSER:

 6      Q.   Do you recall seeing previously this Exhibit 502?

 7 When I say that I obviously don't mean printed out on paper

 8 looking like this but this e-mail chain?

 9      A.   Yeah.

10      Q.   And you recall the underlying issue?

11      A.   Yes.

12      Q.   We start on the second page with an e-mail from

13 Ms. Stevens to Mr. Feng saying that "there were records in

14 RIMS that were termed ... prior to the -- prior to

15 October 1, '07"; do you see that?

16      A.   Yes.

17      Q.   And then when the full file was fed over, that was

18 the full NDB file being fed over to RIMS; is that right?

19      A.   I can't be certain which full file was involved,

20 was going to referenced here.

21      Q.   In any event, whatever that file is, there is a

22 match of inactive address records in NDB to a term record in

23 RIMS and that term record got reactivated and untermed;

24 right?

25           MR. KENT:  I think that counsel inadvertently said
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 1 inactive rather than active.

 2           THE COURT:  Okay.

 3           MR. STRUMWASSER:  Got reactivated -- well,

 4 reactivated and untermed.  Let's do it again.

 5      Q.   Whenever the -- when this match, whenever this

 6 feed took place, there was a match of an activated address

 7 record in NDB to a termed record in RIMS and that termed

 8 record was reactivated and untermed; right?

 9           MR. KENT:  Again, I think it's an active address

10 record, not an activated one.

11           MR. STRUMWASSER:  Oh, I got it.  Thank you.  I

12 appreciate the correction.

13      Q.   And with that, does that recall, does that mesh

14 with your recollection of the incident?

15      A.   Um, it -- I don't remember all the details of the

16 incident, um, which, by the way, relates to Oregon

17 providers, and has -- does not appear to have anything to do

18 with PLHIC.

19      Q.   Well, let's stay tuned on that question.  But do

20 you recall this incident other than your recollection of

21 this Oregon only?

22      A.   Um, I recall the discussion about this.

23      Q.   And what is an EPO?

24      A.   Um, that was a type of network product in RIMS.

25      Q.   An insurance product, right?
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 1      A.   I -- I don't know if it was insured or not.

 2      Q.   Okay. (Judge sneezes.)

 3           MR. KENT:  Bless you.

 4           THE COURT:  Thank you.

 5           MR. STRUMWASSER:

 6      Q.   And Ms. Stevens is saying that the result is any

 7 PPO claim linked to this record will be paid as non par

 8 prior to 10/7 -- 10/1/07, probably for 99 percent of these,

 9 that is wrong.  And you -- and she said that she brought it

10 up in the war room and it was believed they would be caught

11 in the added records report that need EPO/EOR.  Do you

12 recall an added records report?

13      A.   I recall that when we turned on repricing in --

14 for the Oregon members, there was, um, a daily war room

15 activity right after we turned it on to insure that we

16 caught data issues early and addressed them early.  And I

17 recall that one of the reports to support that was the added

18 record report.

19      Q.   And that is what she is talking to about here?

20      A.   Yes.

21      Q.   Okay.  Okay.  And were you attending a war room

22 during this period?

23      A.   Um, I recall that there were war rooms to address

24 the repricing, turn on the repricing, proactively identify

25 issues.  I don't know if I personally attended the war room
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 1 discussion.

 2      Q.   So your recollection is that this is a war room

 3 dedicated specifically to repricing?

 4      A.   My recollection is that we established a daily war

 5 room, um, virtually immediately after turning on repricing

 6 for PacifiCare of Oregon so that we could proactively

 7 identify any issues and address them immediately.

 8      Q.   And this was different than the EPDE war room;

 9 right?

10      A.   Um, I don't know how the various war rooms related

11 to each other.

12      Q.   Were you a part of the EPDE war room?

13      A.   Um, I did not personally attend the EPDE war room.

14 But I was aware it existed and I was aware that we had our

15 experts involved in that.

16      Q.   Did you personally attend the repricing war room?

17           MR. KENT:  Asked and answered.

18           THE COURT:  I don't remember.  No?

19           THE WITNESS:  No, I did not personally attend.

20 BY MR. STRUMWASSER:

21      Q.   We have a response from Susan Mimick on October 12

22 on the first page complaining that Mr. Feng's -- well, I

23 should first note that Mr. Feng's detailed description

24 saying that he believes this type of issue is not being

25 captured in the data reconciliation reports or even the
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 1 EOR/EOP reports.  And the problem has, that there are other

 2 similar issues that have claim impacts.  Do you recall

 3 Mr. Feng's response from that period?

 4           MR. KENT:  Objection.  Irrelevant.

 5           THE COURT:  What is the relevancy?  If it is about

 6 Oregon, I'm not sure what's the relevancy?

 7           MR. STRUMWASSER:  It is the same platform.  It is

 8 the same problems.  This is another place where the problems

 9 have manifested themselves.  We're not alleging that this

10 manifestation of the problems if, in fact, they are Florida

11 claims that are impacted are actionable here, but they go to

12 how the integration was carried out, why there were problems

13 with the -- with the RIM performance of RIMS in paying

14 claims.

15           MR. KENT:  This, the witness just testified that

16 this was about repricing.  This morning she testified that

17 that repricing was not rolled out in California.  I --

18 I'm -- this is -- it baffles me how this could possibly be

19 connected in this case.  We are in week eleven and we're on

20 issues that are literally thousands of miles away.

21           MR. STRUMWASSER:  This is about how EPDE matched

22 records between NDB and RIMS.  It is a systemic problem that

23 is at the heart of a great number of the violations that are

24 at issue here.

25           THE COURT:  Well, let's stick to the ones in
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 1 California.  I'm going to sustain the objection.

 2           MR. STRUMWASSER:  I would like to have marked next

 3 in order an April 1, 2008 e-mail chain.

 4           THE COURT:  All right.  I'll mark it 503, April 1,

 5 2008 e-mail.

 6           (Exhibit 503 marked for identification.)

 7           MR. STRUMWASSER:  May I ask that the court

 8 reporter insert the Bates number here.  PAC0451379-381.

 9           THE COURT:  And can I remove the designation of

10 confidential?

11           MR. KENT:  Yes, your Honor.

12           THE COURT:  All right.

13      A.   I'm ready.

14      Q    (By Mr. Strumwasser) We have here, do you

15 recognize -- do you recall seeing this -- these e-mails?

16      A.   Um, so the -- the e-mail here refreshes that --

17 that -- refreshes my memory that I was aware of the exchange

18 here.

19      Q.   Very good.  The last, that is to say the first,

20 but the last in the document, message is March 28 e-mail

21 from Karen Link to people.  Is Probir a Mr. or a Ms.?

22      A.   Um, I -- I actually don't know.

23      Q.   And Ms. Link is advising them that they've

24 discovered an issue with the EPDE files.  Um, that they may

25 not have included all the eligible providers eligible to be
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 1 sent on the EPDE file; right?

 2      A.   Yes, that's what she's communicating.

 3      Q.   And that caused some of the providers not to be

 4 included in a -- in a feed from NDB to RIMS; right?

 5      A.   Yes.  That's what the last line is -- is

 6 communicating.

 7      Q.   And we have a reply from Ms. Mimick that I want to

 8 ask you about.  It starts out, "Think about this.  We do not

 9 want a full file for CA (too risky in a difficult regulatory

10 environment)".

11           Do you know why -- well, do you know what the

12 "difficult regulatory environment" is to which Ms. Mimick is

13 alluding?

14      A.   Um, I don't know why she referred to it in that

15 manner.  I don't know what she was thinking.

16      Q.   And then in her second paragraph, "FYI, if we were

17 monitoring the daily output volumes we would have discussed

18 this much earlier.  This is ripe for process change."

19           MR. KENT:  Wait a minute.  Oh, the second

20 paragraph.

21           THE COURT:  Right.

22 BY MR. STRUMWASSER:

23      Q.   See that?

24      A.   Yes.

25      Q.   Do you know what she's talking about with respect
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 1 to monitoring output volumes?

 2      A.   I'm afraid I don't.

 3      Q.   Well, we know what the process, the output of the

 4 process is, right?  It's a -- it is a body of records that's

 5 going from EPDE to RIMS via -- excuse me -- from NDB to RIMS

 6 via EPDE; right?

 7      A.   Um, I'm -- I'm not a technology expert by any

 8 stretch of the imagination.  So I don't know what she-- she

 9 means by "daily output volumes".  And I don't know what she,

10 what format or etc. she would have looked at whatever it is

11 she was contemplating.

12      Q.   So you have no opinion whether the statements made

13 in that FYI paragraph, the two sentences, whether those are

14 true or false?

15      A.   That's correct.  I have no way to assess that.

16      Q.   And Ms. Mimick asks "Was the process fully tested?

17 If so, how did this happen?"  Would you have been involved

18 in the testing?

19      A.   I don't believe so.

20      Q.   And now on page 379, we have Maria Monaco

21 transmitting her notes from a meeting on April 1, '08.  Who

22 is Ms. Monaco?

23      A.   Um, it appears, according to her signature, that

24 she is a director in network data management.  I don't know

25 if I know Marcia personally.
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 1      Q.   I always ask people which kind of network it is.

 2 It is really ambiguous here.  Are we talking about a

 3 provider network that is being managed or a computer network

 4 that is being managed?

 5      A.   Network data management, um, is the provider

 6 network data management.

 7      Q.   So this is not an IT person?

 8      A.   I -- I don't know if she has IT background or if

 9 she's an IT analyst within network data management.

10      Q.   Okay.  But she's in the network management part of

11 the organization rather than the IT organization; right?

12      A.   Um, she's within the network operations part of

13 the organization which sat side by side with network

14 management.  It is not part of network management.

15      Q.   Was she in part of the chain of command that went

16 up through the chief operating officer?

17      A.   We did not have a chief operating officer for

18 United Health Networks at the time.  She was part of the

19 chain of command that went up through vice president of

20 network operations.

21      Q.   She, um, she explains that the problem originated

22 from moving a table that maintains the vendor criteria

23 market IPA, product, etc., from a hard-coated table

24 maintained by UP provider systems to an NDB user

25 maintainable table; do you see that?
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 1      A.   Yes.

 2      Q.   Now, UP provider system, that is a technology a

 3 piece of United?

 4      A.   I don't know.

 5      Q.   UT stands for United Technology; right?

 6      A.   I actually don't even know that.

 7      Q.   Okay.  She goes on to say in substance in these

 8 bullets that they did, in fact, perform the usual testing

 9 and validation and that that process did not catch any

10 invalid combinations; do you see that?

11      A.   Yes, I do.

12      Q.   And then you write to Mr. McKinley your

13 translation of the e-mails below "that there is an EPDE

14 issue that comes from a table move made two weeks ago based

15 on California contracts not feeding into RIMS"; do you see

16 that?

17      A.   Yes.

18      Q.   And that at the time of your e-mail you thought it

19 impacted 600 to 700 providers across the country; right?

20      A.   That was -- that magnitude was communicated to me

21 so I was passing that along.

22      Q.   Including some PHS members, right, or some -- some

23 people in the PHS network; is that right?  Is that what that

24 parenthetical refers to?

25      A.   Yes.
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 1      Q.   And that you won't know the exact scope for some

 2 time; right?

 3      A.   I -- I wrote here that the exact scope was going

 4 to be confirmed along with any claims effect.

 5      Q.   And after the problem occurred on March 15, do you

 6 know how much time passed before someone at United noticed

 7 the problem and brought it to the war room?

 8      A.   I don't know if it was brought to the war room.

 9 Um, I don't know if Ms. Link's e-mail to these other

10 individuals to my -- I don't think I know.  Um, I don't know

11 if that was the first that awareness was being created about

12 that.

13           MR. STRUMWASSER:  May, your Honor, may -- may

14 503 -- 504 rather be assigned to an e-mail dated April 22,

15 2008?

16           THE COURT:  All right.  504 is an e-mail with a

17 top date of May 22, 2008.

18           May I remove the confidential designation?

19           (Exhibit 504 marked for identification.)

20           MR. STRUMWASSER:  While Mr. Kent is pondering

21 that, I'm asking that the Bates number be entered here.

22 PAC0481594.

23           MR. KENT:  The confidential stamp may be removed.

24           THE COURT:  Thank you.

25           MR. STRUMWASSER:  And did you move in 503 also?
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 1           THE COURT:  Yes.

 2           THE WITNESS:  I'm ready.

 3      Q    (By Mr. Strumwasser) Okay.  Have you seen this

 4 e-mail before?

 5      A.   Um, it's -- I'm on the recipient list.  I don't

 6 recall details when I exactly received this, but clearly it

 7 was sent to me.

 8      Q.   And do I read this correctly to say that the

 9 impact, the process of reworking the claims impacted by the

10 March 15 error was still unfinished as of June 22?

11           THE COURT:  June?  I think we're in April, right?

12           MR. STRUMWASSER:  April.  Yup.  Yes.

13           MR. KENT:  Yes, three whole weeks.

14           MR. STRUMWASSER:  Yeah.

15      Q.   We have the problem that was --

16           THE COURT:  Not me.

17           MR. STRUMWASSER:  I'm sorry.

18           THE COURT:  He forgot May.

19           MR. KENT:  From March 15.

20           THE COURT:  I see.  Go ahead.

21 BY MR. STRUMWASSER:

22      Q.   We have the problem reported to the EPDE war room

23 on March 25, '08; is that right?

24      A.   That's what the -- that's what Jessica is noting

25 here.



5102

 1      Q.   And that's ten days after the -- after the problem

 2 occurred; right?

 3      A.   Yes.  Ten days from March 15.

 4      Q.   Do you have any information about what happened in

 5 the ten days to allow this to be reported to the war room?

 6      A.   I don't recall having any information about those

 7 intervening ten days.

 8      Q.   Let's go back to 503 for a second.  On page two of

 9 the e-mail from Ms. Mimick to Mr. Congleton, can you tell

10 when the fix was implemented for the table change problem

11 that was the March 15 problem?

12      A.   I believe that on Exhibit 504 Ms. Kotter notes

13 that the fix was made on 4/3/2008 with the -- with the data

14 elements being updated into RIMS on 4/4/08.  So that's on

15 lines four and five on Bates number 1594.

16           MR. STRUMWASSER:  I would like to offer next in

17 order a June 22, '08 e-mail.

18           THE COURT:  Exhibit 505, an e-mail with a top date

19 of June 22, 2008.

20           (Exhibit 505 marked for identification.)

21           MR. STRUMWASSER:  And I'll ask that the Bates

22 number be inserted here.  PAC0481589-593.

23           THE COURT:  Can I remove the confidential

24 designation?

25           MR. KENT:  The confidential stamp may be removed.
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 1           THE COURT:  Thank you.

 2           MR. KENT:  I'm ready.

 3 BY MR. STRUMWASSER:

 4      Q.   Okay.  Do you recall this e-mail exchange?

 5      A.   Um, I don't recall a lot of details but this

 6 printout refreshed my memory.

 7      Q.   We have an e-mail from Ms. Mimick to Ms. Berkel on

 8 the first page that, and others, and it lays out the history

 9 of the reworking the claims impacted by the March 15 error;

10 right?

11      A.   She does include here information about the

12 March 15 here.

13      Q.   And that now we're down to June 22.  Those, the

14 reworks are still not finished as of June 22; is that right?

15      A.   That's what it appears to -- is -- Ms. Mimick is

16 communicating.

17      Q.   And so far as you know, that is true?

18      A.   Um, I had no reason to think it was untrue at the

19 time.

20      Q.   Ms. Mimick appears to be saying that she doesn't

21 know why it's taking so long; is that your impression, too?

22           MR. KENT:  It assumes facts not in evidence.

23           THE COURT:  Overruled.

24           THE WITNESS:  She is indicating that, um, the

25 process, I think, in one, two, fourth paragraph down is
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 1 slower than she would -- "than those of us on this e-mail

 2 would like."

 3      Q    (By Mr. Strumwasser) And she refers to issues

 4 arising from the March 15 problem as issues where the

 5 process failed; do you see that?

 6      A.   Um, let me reread the e-mail and find that.

 7           MR. STRUMWASSER:  Sure.

 8           THE COURT:  It is the last little paragraph.  Last

 9 line.

10           THE WITNESS:  Thank you.

11           I'm sorry, Mr. Strumwasser.  The question was --

12 BY MR. STRUMWASSER:

13      Q.   Well, she says that -- she cites this as a

14 situation, as an example of where the issues brought to the

15 war room were, um, to determine where the process failed; is

16 that your reading also of that first sentence in that

17 paragraph?

18      A.   Yes.  That's -- she's characterizing my

19 understanding of how the EPDE war room was used.

20      Q.   She says "records were loaded into NDM".  Is NDM

21 the same as MDB?

22      A.   Um, NDM is a functional area.  And MDB is an

23 actual database so I don't think they're the same thing.

24      Q.   Okay.  But NDB was run by NDM?

25      A.   NDM had accountability for entering certain pieces
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 1 of data into MDB.

 2      Q.   So this would then be records were loaded into

 3 that, those fields of NDB that NDM has administrative

 4 responsibility for; is that right?

 5      A.   That's what I'm interpreting she's trying to

 6 communicate.

 7      Q.   And she says that was done on time.  And then

 8 there was a fee issue of some sort.  In this case an EPDE

 9 enhancement was made on 3/15.  And the enhancement

10 implementation had a flaw; do you see that?

11      A.   Yes.

12      Q.   And the result was that changes in NDB for some,

13 but not all providers, were not fed to RIMS for about 15

14 days; right?

15      A.   Yes.

16      Q.   And this is the same issue that we've been dealing

17 within the last couple of exhibits, right, the same March 15

18 feed issue; right?

19      A.   I believe so, yes.

20      Q.   And this -- this March 15 feed issue had claims

21 impact; right?

22      A.   It is under -- so I think by this point that we

23 had understood that there was claims impact.  I don't think

24 it was, and it looks like there was activity associated with

25 identifying the size of that claims impact.
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 1      Q.   Now, we have here on page 1590 reports in April 10

 2 and 22 -- and 22 of activity and information and reports

 3 being generated.  And there's nothing in this chain, and I

 4 understand this is just one e-mail chain, between April 22

 5 and June 21.  Do you know if there was any activity going on

 6 between those two?

 7           MR. KENT:  Objection.  Vague.

 8           THE COURT:  Any e-mail activity or --

 9           MR. STRUMWASSER:  No activity, period.

10           THE COURT:  All right.  You mean on the issue?

11           MR. STRUMWASSER:  Yes.

12           THE COURT:  All right.

13           THE WITNESS:  I don't know.

14 BY MR. STRUMWASSER:

15      Q.   Now, at the top we have your e-mail to Ms. Mimick

16 in which you thank her summarizing the facts for -- is that

17 Ms. Markle?

18      A.   Yes.

19      Q.   You wrote "One of the greatest challenges we are

20 facing right now is that the internal scramble to prepare

21 for CDI settlement wrap up is resulting in some folks

22 needing to be reminded of relevant facts of which they were

23 already aware".

24           What's the -- what do you mean by "CDI wrap up

25 scramble"?
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 1      A.   Um, I recall being aware at this time that there

 2 were discussions with the Department and they were related

 3 to the matter that we are discussing here in this hearing.

 4      Q.   Is it your opinion, reflected in this document, in

 5 this message at the top that this scramble distracted United

 6 staff from other aspects of their job?

 7      A.   No.  That's not my opinion.  I'm just noting that

 8 there was a lot of activity going on.

 9      Q.   On page 1592, we have a April 7, '08 e-mail from

10 Mr. McClarnon to Ms. Clancy; do you see that?

11      A.   Yes.

12      Q.   And there's a reference there to a claim impact

13 report; do you see that?

14      A.   I -- I see that about halfway down in the e-mail.

15      Q.   Right.  My question is, is that a standardized

16 report that was periodically produced?

17      A.   Um, I -- I don't know.

18      Q.   You're not aware of a regular issuance of a claim

19 impact report?

20      A.   I'm not aware.

21      Q.   Do you know whether there were standing policies

22 and procedures regarding when the impact on claims from a

23 discovered problem in the data processing side would be made

24 the subject of a report?

25           That's a very complicated question.  Let me
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 1 rephrase it for us.

 2           Would this information, information comes forward

 3 about contracting, uploading errors, and my question to you

 4 is whether there was a policy or a procedure in place for

 5 when such a discovery would prompt an assessment of whether

 6 there was claim impact.  And if so, how much?

 7      A.   I don't know.

 8      Q.   Do you know when the EPDE war room finally shut

 9 down?

10      A.   I don't think I know.

11      Q.   It was still going at least through late 2008;

12 wasn't it?

13      A.   I -- I don't know.

14           MR. STRUMWASSER:  Um, 505, your Honor, an e-mail

15 --

16           THE COURT:  No.  This is now 506.

17           MR. STRUMWASSER:  506.  Thank you.  An e-mail

18 dated October 14, '08 at the top.  PAC0453784-924.

19           THE COURT:  They may never e-mail again.

20           Exhibit 506 is an e-mail with a top date of

21 October 14, 2008.

22           (Exhibit 506 marked for identification.)

23           MR. KENT:  This is something of the 12-step

24 process.

25           THE COURT:  Yeah.
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 1           THE WITNESS:  I'm ready.  When Mr. Kent, I don't

 2 think I heard him say anything about confidential.

 3           THE COURT:  I'm sorry because I didn't ask, I

 4 guess.

 5           THE WITNESS:  I'm sorry.

 6           THE COURT:  Can I remove the confidential?

 7           MR. KENT:  Yes, it may come off.

 8 BY MR. STRUMWASSER:

 9      Q.   Ms. McFann, do you recall these e-mails that are

10 in 506?

11      A.   Yes.

12      Q.   And at the bottom of 50 -- of 784, the top of the

13 next page, we have an e-mail from Ms. Mimick recommending

14 that the P -- that the EPDE war room meetings that have been

15 going since June of '07 be terminated 30 days after the, um,

16 30 days after the November 2008 EPDE release; right?

17      A.   The shortest time frame minimally 30 days post

18 release, yes.  That appears to be her recommendation.

19      Q.   And the basis of her recommendation is because of

20 budget cuts and planned migration of business off the RIMS

21 platform.

22           MR. KENT:  Objection.  The document speaks for

23 itself.  There are a number of other reasons.

24           THE COURT:  Overruled.

25           THE WITNESS:  Um, she is recommending, to my
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 1 recollection, um, she was recommending that the war room be

 2 canceled because, number one, it was unlikely that there

 3 were going to be -- unlikely that there was going to be a

 4 lot of business left on the RIMS platform.  So, therefore,

 5 EPDE enhancement might not be necessary.

 6           Um, I think that she also noted that a lot of the

 7 EPDE issues that had been uncovered had been solved for.

 8 And that there was going to be deployment of another process

 9 that is the whole concept of -- of checking data post EPDE

10 was not going to go away, rather another process was going

11 to be deployed.

12 BY MR. STRUMWASSER:

13      Q.   What was that process?

14      A.   I don't recall a lot of details about the process.

15 She's referencing a Power Point which was, she indicated,

16 was attached to her original e-mail, which outlined that.

17      Q.   But you don't know offhand what the replacement

18 process was; right?

19      A.   I -- I don't recall what that was.

20      Q.   Did you understand that EPDE would continue to be

21 used after 2008?

22      A.   Yes.

23      Q.   She also says that -- excuse me -- only 11 percent

24 of the issues brought to, I take it, that's the EPDE war

25 room, actually related to EPDE issues; do you see that?
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 1      A.   Yes.

 2      Q.   On the third paragraph.  Is that consistent with

 3 your understanding of what the business of the EPDE war room

 4 wound up being?

 5      A.   That's consistent with what I remember from that

 6 point in time.  And I recall that the materials she had

 7 attached documented and presented that.

 8      Q.   Would you agree, Ms. McFann, that, at least in

 9 early 2007, United underestimated the problems with the EPDE

10 feed?

11           MR. KENT:  It's vague and ambiguous.  No

12 foundation.

13           THE COURT:  If you know.

14           THE WITNESS:  I don't know.

15           THE COURT:  All right.

16 BY MR. STRUMWASSER:

17      Q.   Do you recall Ms. Norket saying that there were so

18 many problems with EPDE in early 2007 that they had reworks

19 out the wazoo?

20      A.   I don't remember that communication from Ms.

21 Norket.

22           MR. STRUMWASSER:  507?

23           THE COURT:  Correct.

24           MR. STRUMWASSER:  A January 3, '07 e-mail.  At the

25 top from it's from Mr. Feng to Ms. Berkel.  I'm starting to
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 1 hand them off with my left hand because I don't want to grow

 2 disportionate.

 3           THE COURT:  507 is an e-mail dated 1/3/2007.

 4           (Exhibit 507 marked for identification.)

 5           MR. KENT:  The confidential stamp may come off.

 6           MR. STRUMWASSER:  And I was going to ask that the

 7 reporter insert the page number here.  PAC0233922-924.

 8           THE WITNESS:  I'm ready.

 9 BY MR. STRUMWASSER:

10      Q.   Okay.  Do you recall seeing this e-mail around the

11 time of the -- in early '07?

12      A.   I see that I'm on it.  I don't recall a lot about

13 the e-mail.

14      Q.   Okay.  Do you see Ms. Norket's wazoo comment on

15 the second page?

16      A.   Yes, I see that.

17      Q.   508, your Honor, e-mail dated January 9, 2009.

18           THE COURT:  508 is an e-mail with a top date of

19 January 9, 2009.

20           (Exhibit 508 marked for identification.)

21           MR. STRUMWASSER:  May I have the Bates number

22 inserted here?  PAC0423446-447.

23           THE COURT:  Can I remove the confidential

24 designation?

25           MR. KENT:  Yes, your Honor.
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 1           THE WITNESS:  I'm done.

 2 BY MR. STRUMWASSER:

 3      Q.   Can you recall this e-mail sequence?

 4      A.   Um, not a lot of details, but, yeah, I recall

 5 being involved in this e-mail discussion.

 6      Q.   This is an e-mail about problems in RIMS created

 7 by EPDE; is that right?

 8      A.   I am unable to tell if this was caused by EPDE.

 9      Q.   Does the subject line at the top refresh your

10 recollection?

11      A.   Um, so that is noted as the subject line.  But I

12 don't see anything in the e-mail traffic that confirms for

13 me that it was EPDE.

14      Q.   Well, the second page there is a description of a

15 problem that when the code was implemented, it caused blank

16 FS, fee schedule, to be loaded into RIMS; right?

17      A.   Yes, that is what Suzanne is communicating.

18      Q.   And in January of '09 fee schedules are being

19 loaded into RIMS from NDB; were they not?

20      A.   I -- can you -- can you repeat the question,

21 please?

22      Q.   Sure.  This is January of '09; right?

23      A.   Yes.

24      Q.   And at that time fee schedules were being loaded

25 first into NDB and then downloaded into RIMS; right?
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 1      A.   I think I explained this morning that fee

 2 schedules sat separately in the two systems so that the EPDE

 3 didn't transfer fee schedules themselves.

 4      Q.   So at the top of this exhibit, the first -- the

 5 first message.  I'm going to read this because I'm very fond

 6 of it.  "All together now, please give me the strength not

 7 to throttle the idiot who messed up RIMS, Amen".  Who was

 8 the idiot?

 9      A.   I don't know to this day who the idiot was.

10           THE COURT:  Actually, my favorite part is "Please

11 consider the environment before printing this e-mail and

12 attachments."

13           MR. STRUMWASSER:  Did your Honor want -- did your

14 Honor want to take a break or do we want to power through to

15 3:00?

16           THE COURT:  Do you want to take a ten-minute

17 break?

18           MR. KENT:  Sure.

19           THE COURT:  Sure.  All right.

20               (Recess from 2:15 to 2:27 p.m.)

21           Let's go back on the record.

22           MR. STRUMWASSER:  There came a question about 509.

23           THE COURT:  I don't think we have 509 yet.  I hope

24 not.

25           MR. STRUMWASSER:  508.
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 1      Q.   The specific problem that is being addressed here,

 2 I gather from Mr. Danner's 3:00 p.m. message in the center

 3 of the first page is that it appears that, because of this

 4 error, PacifiCare would be paying up to 200 percent of the

 5 amount being contracted for; right?

 6      A.   Um, actually it would pay at 200 percent of

 7 billed.  If the initial e-mail explains that it pays 200

 8 percent of billed.  So whatever the provider billed times 2,

 9 so an overpayment.

10      Q.   Okay.  Then the phrase on Mr. Danner's or

11 subsequent e-mail is "the lesser of 200 percent or billed

12 amount" or do you think it's got to be an or; right?

13      A.   Um, --

14           THE COURT:  Probably was a typo meant of.

15           THE WITNESS:  Yes, I would say.

16 BY MR. STRUMWASSER:

17      Q.   But then you wouldn't have a lesser.  In any

18 event, it would be a substantial, potentially at least it

19 would be a substantial overpayment; right?

20      A.   Um, yes, my understanding was this did result in

21 overpayments to provider.

22      Q.   Do you know whether this resulted in any

23 overpayment recovery actions?

24      A.   Um, I don't know the details on how overpayments

25 might have been recovered.
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 1           MR. STRUMWASSER:  Now, 509, your Honor, if I may.

 2 A June 28, '07 e-mail.

 3           THE COURT:  All right.  With a top date of

 4 June 28, 2007 e-mail would be Exhibit 509.

 5           (Exhibit 509 marked for identification.)

 6           MR. STRUMWASSER:  I'll ask that the reporter

 7 insert the Bates number here.  PAC0456804-814.

 8           THE COURT:  And can I remove the confidential

 9 designation?

10           MR. KENT:  Yes, your Honor.

11           THE COURT:  Thank you.

12           So I think there's a couple of numbers that need

13 to still be redacted.  On page 6809, I believe that's an MID

14 number that you don't want in here; is that correct?

15           MR. STRUMWASSER:  It, towards the bottom?

16           THE COURT:  Uh-huh.  Yes.  Shall I take that out?

17           MR. STRUMWASSER:  Please.

18           MR. GEE:  Project number.

19           MS. ROSEN:  The project number, yeah.

20           MR. STRUMWASSER:  Oh, it's, yeah, the project

21 number.  It's not important but I don't think it is in fact.

22           MR. KENT:  I think it's just an internal number

23 that we use to keep track of the rework project.

24           MR. STRUMWASSER:  But if your Honor has already

25 deleted it, then it's absolutely recorded.
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 1           THE COURT:  That is the number that is it, all

 2 right.  Okay.  So it looks like all the ID numbers are

 3 already redacted.  Oh, I see.  MID is different than MTIN.

 4           MS. ROSEN:  Yeah.

 5           THE COURT:  Sorry.  Okay.

 6           THE WITNESS:  I'm ready.

 7 BY MR. STRUMWASSER:

 8      Q.   Okay.  We're back on crosswalk, which you have

 9 already been very helpful on.  I just want to, have a couple

10 of quick questions.  What we have here on the first e-mail

11 is your summary that -- of this crosswalk problem and the

12 fact that CCI had not maintained the, um, --

13      A.   What?  I'm sorry.  What Bates number are you on?

14      Q.   I'm on the front page.

15      A.   Okay.

16      Q.   The very first message where of course first means

17 last.

18      A.   Yes.

19      Q.   Um, that it's your summary that CCI had been

20 accountable for the NDM room's fee schedule crosswalk but

21 didn't maintain that for several months.  And as a result,

22 physician contracting lines would feed into RIMS through

23 EPDE feed but got assigned the wrong fee schedule in RIMS.

24 That is the issue you testified about this morning; right?

25      A.   Yes.  That's correct.
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 1      Q.   Do you know how many claims were affected by just

 2 this -- this problem?

 3      A.   The -- can I like to ask for some clarification?

 4 This particular e-mail refers to a claims project in the

 5 text.  A claims project on UNET, which would be United

 6 Healthcare claim.

 7      Q.   Right.

 8      A.   I don't know how many United Healthcare claims

 9 were -- were reworked as part of this specific e-mail

10 project.

11      Q.   Nor am I asking that.

12      A.   My apologies.

13      Q.   You are, you documented that the problem that is

14 addressed on the first page of this e-mail was incorrect

15 getting into RIMS; right?

16      A.   Um, that was the end result of the fee schedule

17 crosswalk as it related to the non standards.  And that was

18 the 218, um, TIN MPIN combinations or providers that we

19 noted earlier today.  So is that what you're asking me

20 about?

21      Q.   Yeah, that's right.  I hadn't drawn -- made that

22 connection.  That's very helpful.  Thank you.  Um, there is

23 a question in the body of the various e-mails about codes

24 and your answer at the top is, your "short answer" is "R11

25 retroactive correction (CCI error)".  Am I correct that you,
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 1 that is to say United, maintained a series of rework codes

 2 where R probably stood for rework?

 3      A.   We maintained a series of R codes.  Those are

 4 called retro codes.

 5      Q.   Retro.

 6      A.   They helped us get to a more precise reason or for

 7 the retro.  So R11 meant something.  I think yesterday we

 8 looked at R14B as in boy.

 9      Q.   Correct.  And so R11 was those retro corrections

10 that were attributed to CCI errors?

11      A.   Yes.

12      Q.   And forgive me if I -- if you've already said

13 this, I just don't recall it.  Was there any place where

14 these, where the frequency of retro codes was summed up

15 somewhere, any kind of a regular report?

16      A.   I -- I don't know for certain.

17      Q.   You don't know any report names that would have

18 referred to the retro code in a frequency of incidents?

19      A.   I'm afraid I don't.

20      Q.   Do you know who maintained the retro codes, kept

21 track of them?

22      A.   I don't know.  I'd have to guess.

23      Q.   It wouldn't be your folks?

24      A.   Oh, no.

25           MR. STRUMWASSER:  I'm on 510.
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 1           THE COURT:  Yes.  Shall we make this the last

 2 document?

 3           MR. STRUMWASSER:  Sure.

 4           For Exhibit 510, may I have asked October 5, '06

 5 e-mail chain.

 6           THE COURT:  All right.  I'll mark as Exhibit 510

 7 an e-mail with the top date of October 5, 2006.

 8           (Exhibit 510 marked for identification.)

 9           Can I remove the confidential designation?

10           MR. KENT:  Yes, your Honor.

11           MR. STRUMWASSER:  And then I'm going to ask that

12 the reporter insert the Bates number for 510 here.

13 PAC0761301-305.

14           THE WITNESS:  I'm ready.

15      Q    (By Mr. Strumwasser) Okay.  Do you recall this

16 e-mail chain?

17      A.   Yes.

18      Q.   In late 2006 and into 2007 you experienced

19 contract loading problems that were attributable to CCI;

20 right?

21      A.   Um, in this case we're looking at a contract load

22 backlog in CCI for states outside of California.

23           On Bates number 1302, it references overlap

24 states.

25      Q.   How about 1301?  "Given the log jam with CA
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 1 contracts, we will see an upcoming end in upcoming weeks

 2 until year end, etc.?"

 3      A.   Uh-huh.

 4      Q.   So we're talking about a backlog in California as

 5 well; aren't we?

 6      A.   No, what Pete was referring to here, um, Pete

 7 was -- ended up tagging on to this e-mail and noting that we

 8 were a couple of months, two to three months from the year

 9 end.  In the Legacy PacifiCare world we have a significant

10 number of HMO contracts capitation, which are one one deals.

11 And pretty high number of hospital deals as well, which are

12 tied to one one.  So we have an annual process, and that's

13 what he's referring to, we need to start planning.

14 Christina should know the drill.  So we have a process

15 whereby we forecast our year end volume.  So we forecast our

16 widgets.  We forecast when they're coming in.  We track when

17 they come in.  We track that they've been submitted and then

18 we track them getting loaded into the system.  So, um, that

19 is the process that Pete was making me aware still existed

20 in the PacifiCare world for California and that we needed to

21 make sure we were ready for the year-end contracting.

22      Q.   Take a look at 1304, please.  We have here an

23 e-mail from Laura Stone to Guisinger and Mr. Lippincott.

24      A.   Um, I'm sorry.  Is it 13 --

25      Q.   -- 04.
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 1      A.   1304.  And which e-mail is that?

 2      Q.   The one that starts Ross/Matt.

 3      A.   The one from Ms. Stora to -- it starts the

 4 previous page from this one.  Yes.

 5      Q.   Yes.  From Ms. -- no.  No.  Yeah.  From Ms. Stora,

 6 right.

 7      A.   Yes.

 8      Q.   And she says "heard this a.m. about a backlog of

 9 contract loading and demographic change maintenance in

10 Cypress CCI camp"; right?  Are you with me so far?

11      A.   Yes.

12      Q.   Mostly to the staff loss and vacations; right?

13      A.   Yes.

14      Q.   They are for over-lapse states, and I understand

15 that excludes California.  "The demographic volume counts

16 are concerning me, but what is most concerning is the number

17 of contracts to be loaded and the aging date, for example,

18 in the last tabule notes 79 contracts over 46 plus days past

19 the contracts effective date".  And then she asks "Does this

20 same backlog exist for NICE and ILIAD?"  Right?

21      A.   Yes.  That's what she writes.

22      Q.   So the implication is this is a backlog for RIMS;

23 correct?

24      A.   Yes.  The implication is that this is for RIMS,

25 um, in the non-California PacifiCare states.
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 1      Q.   So is it your testimony that in late 2006 there

 2 was no backlog of contracts for California RIMS?  There was

 3 no backlog of California RIMS contracts?

 4      A.   My testimony here is that this particular

 5 activity, CCI in Cypress, that this backlog was not relevant

 6 to California.  We were certainly doing some retro contract

 7 loads on Emptoris as we shared with the Department, but this

 8 particular issue that's noted here did not -- was not

 9 relevant for California.

10      Q.   And by relevant you mean there are no California

11 contracts being addressed here?

12      A.   Correct.

13      Q.   Okay.  The California contracts were being

14 negotiated by you during this period, they were being loaded

15 into either RIMS or -- well -- which were -- they were being

16 loaded into in October of '06?  If you had a new contract,

17 it would go to Emptoris; is that right?  Or was that before

18 Emptoris?

19      A.   A new contract on United Healthcare paper would

20 get entered into Emptoris and then get submitted into CCI

21 from there.

22      Q.   And from CCI it would go to -- to UNET and RIMS?

23 Or, actually, it would go to MDB; wouldn't it?

24      A.   It would go to NDB.  But as we saw earlier, there

25 was a need to do something in this other tool to make sure
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 1 it got into the CCI function in Cypress.

 2      Q.   And the CCI folks in Cypress, these are the same

 3 people who would be inputting the Oregon contracts, PPO

 4 contracts and California PPO contracts?

 5      A.   Um, I -- I don't know how CCI resourced various

 6 contract loads for each of the states.

 7      Q.   So just to be clear, do you know whether in

 8 October of 2006 there was, in fact, a backlog of California

 9 provider contracts that were stuck in Cypress?

10           MR. KENT:  It's vague.

11           THE COURT:  Do you understand the question?

12           THE WITNESS:  Can you rephrase the question?

13      Q    (By Mr. Strumwasser) Sure.

14      A.   I didn't understand it.

15      Q.   You bet.  If, we have, in this Exhibit 510, by

16 your testimony, we have some Oregon RIMS destined contracts;

17 right?

18      A.   Destined for the seven other states so it could be

19 Oregon, Texas, etc.  I don't know.

20      Q.   Overlap states?

21      A.   Yes.

22      Q.   But just into RIMS; right?

23      A.   Yes.  That's the implication.

24      Q.   And those were -- those -- a substantial body of

25 those contracts were in a log jam in Cypress CCI; correct?
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 1      A.   Yes.  That's what the inquiry is about.

 2      Q.   Now, in the same period, you are contracting with

 3 California providers; right?

 4      A.   Yes.

 5      Q.   And those contracts had to go through CCI in order

 6 to get into UNET or RIMS; right?

 7      A.   CCI was one of the places they needed to stop for

 8 the -- for the facility contracts, the position contracts

 9 direct load out of Emptoris.

10      Q.   And so I'm asking you now, do you know whether

11 those California contracts were in a similar log jam at CCI

12 Cypress?

13      A.   Um, I had -- I don't believe that, to my

14 recollection, as of October 2006, there was not a log jam,

15 to my recollection for CCI in Cypress for California

16 contracts.

17      Q.   Okay.  And just to be complete here on the first

18 page of 510, we have Ms. Chandler saying that Jill's

19 assessments was that, um, that there was an overload due to

20 layoffs and a lack of sense of urgency in Cypress.  And I'm

21 asking you whether your understanding was that there was no

22 problem for the California PacifiCare business from

23 overloads due to layoffs or a lack of sense of urgency in

24 Cypress?

25      A.   That would be my testimony.
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 1           MR. STRUMWASSER:  Okay.

 2           THE COURT:  All right.  How many pages?

 3           THE COURT REPORTER:  A hundred.

 4           THE COURT:  It seems like more.

 5           One other thing on the record.

 6           MR. KENT:  Yes, that would be fine.

 7           THE COURT:  All right.

 8           MR. KENT:  Ms. McFann has now been here nearly

 9 five days.  We haven't completed even her cross examination.

10 Um, obviously we will bring her back.  She's very -- she has

11 a busy schedule.  She has an important job.  It's difficult

12 for us to find -- to get her out.  We would ask for a pretty

13 definitive estimate about how much more time CDI expects to

14 spend on her examination.

15           THE COURT:  How much more time do you have for

16 her?

17           MR. STRUMWASSER:  Your Honor, I, obviously, I

18 cannot be precise, but my sense of it is that, um, we got

19 through today about half of what I hoped to do today so my

20 imprecise forecast is one more day will do it.

21           THE COURT:  Two days more?

22           MR. STRUMWASSER:  I said one more day will do it.

23           THE COURT:  Oh, one more day.  All right.

24           MR. KENT:  Just generally speaking, I'm concerned

25 if we're going to be taking over five, over five days with
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 1 Ms. McFann, there are some witnesses who are, my

 2 expectations will be here the longer at this rate.

 3           THE COURT:  Okay.  Well, when do you think -- did

 4 you want to work that out with them?

 5           MR. KENT:  We'll have to work it out because I

 6 haven't had an opportunity to speak with Ms. McFann about

 7 her schedule.

 8           THE COURT:  But right now we have Mr. Dixon on

 9 Monday.  We're dark on Tuesday.  We have Laboon on Wednesday

10 and Thursday next week, correct?

11           MR. KENT:  Yes, your Honor.

12           THE COURT:  And we have an opening on the

13 fifteenth.

14           MR. KENT:  We were waiting to hear back from CDI.

15           THE COURT:  All right.  Okay.  See you Monday at

16 nine o'clock.

17           MR. GEE:  Thank you, your Honor.

18           MR. STRUMWASSER:  Thank you, your Honor.

19           MR. KENT:  Thank you, your Honor.

20 (Whereupon, at 3:02 p.m. the proceedings were continued to

21 Monday, March 8, 2010 at 9:00 a.m.)

22

23

24

25
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 1 OAKLAND, CALIFORNIA; MONDAY, MARCH 8, 2010; 9:10 A.M.;

 2 DEPARTMENT A;, ELIHU HARRIS STATE BUILDING; 1515 CLAY

 3 STREET; RUTH S. ASTLE, ADMINISTRATIVE LAW JUDGE

 4                            -oOo-

 5         (Off-the-record discussion until 9:15 a.m.)

 6           THE COURT:  All right.  Okay, I'm ready.  This is

 7 on the record.  This is before the insurance commissioner of

 8 the State of California in the matter of the accusation

 9 against PacifiCare Life and Health Insurance Company.

10           This is OAH case number 2009061395.  Agency, UPA

11 200700004.

12           Today's date is March 8, 2010.  Counsel are

13 present.  Mr. Strumwasser is not present but we knew that,

14 right?  And, um, the Respondent is here in the presence of

15 --

16           MR. KENT:  Ms. Higa.  Joy Higa.

17           THE COURT:  Right.

18           All right.  I believe you're going to continue

19 with Mr. Dixon's testimony.

20                         CRAIG DIXON,

21 resumed the stand and testified further as follows:

22           MR. VELKEI:  Yes, your Honor.

23           THE COURT:  Mr. Dixon, you've been previously

24 sworn in this case.  And if you could take the stand and

25 state your name again.



5137

 1           THE WITNESS:  Yes, your Honor.

 2           My name is Craig Dixon.  C-r-a-i-g D-i-x-o-n.

 3           THE COURT:  All right.

 4                 CROSS EXAMINATION (RESUMED)

 5 BY MR. VELKEI:

 6      Q.   Mr. Dixon, welcome back.

 7      A.   Good morning.

 8      Q.   We're going to try to get this done, if at all,

 9 possible today.  I appreciate your time.

10                Let's kind of go back to where we were last

11 Monday.  We were talking about provider issues being the

12 subject of this market conduct exam; do you recall that

13 questioning?

14      A.   Vaguely, yes.

15      Q.   Okay.  Now, provider issues, at the time of the

16 2007 market conduct exam, provider issues were not the

17 standard subject of a market conduct exam; correct?

18      A.   That's fair to say, yes.

19      Q.   Um, I would like you to take a look at what we're

20 going to mark as, I believe, 5170.

21           THE COURT:  I have five -- oh, sorry.  I have

22 5171.  That 5170 was an e-mail with a top date of 7/24/07

23 and we entered it into evidence.  I could be wrong.

24           MR. VELKEI:  Okay.  So 5171.

25           THE COURT:  Does that sound right, Mr. Gee?  If
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 1 you could --

 2           MR. GEE:  We're pulling them right now.

 3           THE COURT:  Because I have to admit that I notice

 4 there were, um, some --

 5           MR. GEE:  5170 is our last one.

 6           THE COURT:  Okay.  So this is 5171.

 7           All right.  I think I might have mislead you,

 8 Mr. Velkei.  When we were back before, I think I made a

 9 mistake.

10           MR. VELKEI:  On the --

11           THE COURT:  On the numbers.

12           MR. VELKEI:  Okay.

13           THE COURT:  And I went back and corrected them

14 because --

15           MR. VELKEI:  Okay.

16           THE COURT:  -- so I think maybe I'm the one that

17 mislead you.  So we are at 5171.

18           MR. VELKEI:  Okay.  No problem, your Honor.

19           THE COURT:  All right.  That's an e-mail with a

20 top date of June 21, 2007.

21          (Exhibit 5171 marked for identification.)

22 BY MR. VELKEI:

23      Q.   Mr. Dixon, I've marked the number of the exhibit

24 on there just for ease of reference if we want to go back to

25 it.  Just let me know when you've had a chance to look at
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 1 that.  I just have a few questions.

 2      A.   I've read it.

 3      Q.   Okay.  And you recognize this document, sir?

 4      A.   No, sir, I don't, but, um, I understand the

 5 context.

 6      Q.   This was an e-mail from your boss, Mr. Laucher, to

 7 his boss, Mr. Girion; correct?

 8      A.   That's correct.

 9      Q.   And you were copied on that document?

10      A.   Yes.

11      Q.   And Mr. Laucher was taking the position that the

12 elements in this case are different from "our typical

13 process because we're dealing with complication from the

14 company's failure to load provider contracts"; correct?

15      A.   I would say to sum it up, that's -- that's fairly

16 accurate, yes.

17      Q.   Okay.  And given that this was not a typical

18 process, what steps did you have your bureau take in advance

19 of going on site to the -- to PacifiCare?

20      A.   I -- I really did not have a lot of involvement in

21 the exact steps.  This is the type of thing that I would

22 commit to a supervisor to work on or to work through.  I

23 certainly would probably have discussions with the

24 supervisor occasionally.  Because that's the normal process

25 with any exam for them to come back to me or check off with
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 1 me from time to time either verbally or by some other

 2 communication.  But I don't recall, you know, having any

 3 specific discussion, you know, as far as what they were to

 4 do.

 5      Q.   Okay.  And so you're not aware of any special

 6 training or steps that were taken to prepare what is

 7 described as an atypical process?

 8      A.   Well, I guess, you know, in each and every exam

 9 there are unique aspects to it because, you know, each

10 and -- no two insurers are exactly the same.  So I suppose,

11 you know, the, as, you know, our staff would understand that

12 they approach every exam independently and the subject

13 matter and try to address that.  And, obviously, if they're

14 not sure how to approach it, then they would check with

15 their supervisor how they should proceed.

16      Q.   Just back to my question though, you're not aware

17 of any special training or steps that were taken in advance

18 of this particular exam?

19      A.   No, sir, I -- going back that many years, I

20 couldn't remember anything in particular.

21      Q.   Now, at the beginning period for the exam was

22 June 23, 2006; correct?

23      A.   I believe that's the correct date.

24      Q.   And that date corresponded to when CTN provider

25 network was terminated; isn't that true?
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 1      A.   That I don't know, sir.

 2      Q.   I believe your testimony last Monday that you had

 3 not even heard of CTN before?

 4      A.   Yeah, not until you brought that up, that's

 5 correct.

 6      Q.   Okay.  So who came up with the start date for the

 7 exam period?

 8      A.   I would -- I would be guessing to answer that

 9 question.  I suspect probably my supervisor is the one,

10 Mr. Laucher would be the one that gave us that direction.

11      Q.   Typically, this would not be something that would

12 come from Ms. David?

13      A.   Normally, it would be a matter of discussion

14 between the supervisor, I, and the lead examiner, in this

15 case, Ms. Vandepas.  However, I believe that this came from

16 management, but I don't know, you know, who it was that made

17 that decision exactly.

18      Q.   Now, there was already -- we talked about the

19 pending 2006 exam that was pending at the time these

20 discussions were taking place; correct?

21      A.   From 2005 to 2006?

22      Q.   Yes.

23      A.   Yes, sir.

24      Q.   Now, the end of that exam period was June 30,

25 2006; correct?
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 1      A.   I -- I don't -- I don't recall that, but, you

 2 know, certainly, you know, the reports would indicate what

 3 the BND for the exam.

 4      Q.   Okay.  Would it be fair to say that normally there

 5 would not be overlapping periods in two different exams?

 6      A.   Well, it's not normal to have two exams, you know,

 7 at the same time.  I think I testified to that back before.

 8 Um, so I -- I don't know that, whether or not they overlap

 9 or not would be unusual.  I don't know if I'm answering your

10 question.

11      Q.   That's okay.  Can you think of one situation prior

12 to the 2007 PacifiCare market conduct exam where there were

13 overlapping periods on two different exams?

14      A.   Not in my -- not at the moment.

15      Q.   Now, we talked about, um, some of the disclosures

16 that PacifiCare made with regard to the issues they were

17 having on provider contract; do you recall that?  Those

18 questions?

19      A.   I do.

20      Q.   There was some presentations made to you and

21 others sometime in early March of '07?

22      A.   I remember one particular presentation, yes.

23      Q.   Okay.  Now, in fact, PacifiCare first reached out

24 to the Department to discuss these issues involving provider

25 problems in July of 2006; isn't that correct, sir?
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 1      A.   Would you ask the question again?  I want to make

 2 sure I have the right sequence in my mind.

 3      Q.   The PacifiCare reached out to the Department of

 4 Insurance as early as July of 2006 to start to apprise them

 5 of some of these issues they were having in provider

 6 contracts; correct?

 7      A.   I believe the document that you presented to me

 8 was from July.  I don't recall the date that -- I believe

 9 there was a presentation that you had presented to me in the

10 last testimony to that effect covering -- covering issues

11 and I think that might have been one of the issues that was

12 contained within that.

13      Q.   So to be fair to you, sir, the presentations that

14 I provided to you on last Monday were from March of 2007?

15      A.   Okay.

16      Q.   So there wasn't anything back in July of 2006 that

17 I showed you back on that Monday.

18      A.   Again, a lot of dates involved here and it's hard

19 to remember.  I remember one presentation in particular and

20 the other one that you gave me, I didn't recall.  I remember

21 that.

22      Q.   Why don't I put a document in front of you and

23 we'll mark it as 5172.

24           THE COURT:  All right.  That is an e-mail with a

25 top date of July 28, 2006.
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 1          (Exhibit 5172 marked for identification.)

 2           Can I remove the confidential designation?

 3           MR. VELKEI:  Yes, your Honor.

 4           MR. GEE:  Oh, yeah.  That's right.

 5           THE COURT:  Any problem?

 6           MR. GEE:  No, no problem.

 7 BY MR. VELKEI:

 8      Q.   And take your time to look that over, sir, and let

 9 me know when you're done.

10      A.   Okay.  I've read it.

11      Q.   Okay.  Now, Ms. Hoge is a senior, was a senior

12 department official at the time of this e-mail; correct?

13      A.   That was my understanding.

14      Q.   And, in fact, we talked about Ms. Monk last week.

15 She was the head of regulatory affairs?

16      A.   Uh-huh.

17           THE COURT:  Is that a yes?

18           THE WITNESS:  Yes.

19 BY MR. VELKEI:

20      Q.   Okay.  And, in fact, Ms. Monk is reaching out to

21 the Department of Insurance and the Department of Managed

22 Health Care to find out who she should speak to about issues

23 involving provider contracts; is that right?

24      A.   That appears to be the question, yes.

25      Q.   And her objective was to make sure that the
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 1 Department had information necessary to respond to and at

 2 least understand any inquiries or complaints that the

 3 Department might actually receive; correct?

 4      A.   Now, the e-mail appears to address that.  I don't

 5 know what was in Ms. Monk's mind, but that's what the e-mail

 6 appears to address.

 7      Q.   And Ms. Hoge said that she was the right person to

 8 communicate with from the Department with regard to provider

 9 issues; correct?

10           MR. GEE:  Objection.  Calls for speculation.  This

11 document speaks for itself.  I don't believe to testify that

12 he's even seen the document.

13           THE COURT:  Well, had you seen this document

14 before?

15           THE WITNESS:  I don't recall this.  I don't think

16 I've ever seen this document.

17           MR. VELKEI:  I think it is a fair

18 characterization, Your Honor.  I mean we have had on the

19 Department's side easily 50 documents that the witnesses

20 have never seen and we have multiple questions.

21           THE COURT:  Overruled for now.

22           THE WITNESS:  I see Ms. Hoge's response

23 indicating, you know, her involvement.

24 BY MR. VELKEI:

25      Q.   Okay.  Um, were you ever made aware of these
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 1 discussions between Ms. Monk and Ms. Hoge at any point in

 2 time?

 3      A.   Not in my recollection.  I may have been the -- I

 4 don't recall this, no.

 5      Q.   Now, we talked about the scope of the exam.  And I

 6 believe it was your testimony, sir, that Mr. Laucher

 7 instructed you with regard to the scope of the exam?

 8      A.   He would be the most logical person that would

 9 have, that would be correct.

10           MR. VELKEI:  Okay.  I'd like to introduce as

11 Exhibit 5173 a document entitled California Market Conduct

12 Examination, Examination Overview And Scope.

13           THE COURT:  All right.  That will be marked as

14 Exhibit 5173.

15          (Exhibit 5173 marked for identification.)

16           MR. VELKEI:  And, Mr. Dixon, take your time and

17 look it over and let me know when you're done.

18           THE COURT:  Can you tell from this what the date

19 of the document is?

20           MR. VELKEI:  It's hard to tell, your Honor, to be

21 honest with you.  I believe it was sometime in late July

22 that this would have been prepared.  But it really is a

23 guess.

24           MR. GEE:  Yeah, it would have to be after July 25,

25 '07.
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 1           THE COURT:  Okay.  I'll just put that, after

 2 July 25, '07.

 3           THE WITNESS:  I've had a chance to review it.

 4 BY MR. VELKEI:

 5      Q.   All right, sir.  And you recognize this kind of

 6 document?

 7      A.   Yes, sir.

 8      Q.   Is this examination overview and scope typically

 9 done in advance of proceeding with the market conduct

10 examination?

11      A.   Yes, sir, I would say it's very typically put

12 together, either in this form or in, um, discussion with the

13 supervisor, yes.

14      Q.   Okay.  Um, and just out of curiosity, it says, I'm

15 going to refer to this as PLHIC, which is P-l-h-i-c,

16 PacifiCare Life and Health Insurance Company, and you see

17 Pacific -- PLHIC Group claims denied, 428,126.

18      A.   Yes.

19      Q.   Okay.  Was this part, was looking at denied claims

20 part of the market conduct examination?

21      A.   Yes, this, I don't recall what was in the exam,

22 per se, but this would indicate that that would be part of

23 the exam.

24      Q.   Okay.  If we could just shoot down then to what's

25 the very bottom of the page, scope of examination as of
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 1 7/24/07?

 2      A.   Uh-huh.

 3      Q.   Now, it says "(reference Joel e-mail 7/23/07)".

 4      A.   Yes.

 5      Q.   Would that be referring to Mr. Laucher, sir?

 6      A.   I would assume it would.  I did not draft the

 7 document but whoever did, I would think that that would be

 8 what is being referred to, yes.

 9      Q.   Is Ms. David -- typically, who would be

10 responsible typically on market conduct examination to

11 prepare this scope -- this scope document?

12      A.   It's typically the result of discussion between

13 the lead officer, the lead examiner, that would be Ms.

14 Vandepas, and, um, that person's supervisor which, in this

15 case, would be Ms. David.

16      Q.   And Ms. David reported to you?

17      A.   Yes.  That's correct.  And I want to further add

18 that, um, they may, either of them may come to me as well

19 and ask for counsel where they may not be sure about what

20 should be included or what should be excluded, so I may

21 communicate with them on it.  I don't have any specific

22 recollection in that regard, but that's essentially how the

23 process works.  The supervisor and lead examiner would

24 confer.

25      Q.   Okay.  And given the fact that this was, as you
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 1 characterized, a high profile exam, it would be more likely,

 2 would it not, that you would have some involvement in this

 3 process?

 4      A.   I would say that that's reasonable.

 5      Q.   And, in fact, it would appear that Mr. Laucher had

 6 involvement in the process as well; correct?

 7      A.   I would say that would be reasonable, too.

 8      Q.   Does Mr. Laucher typically get involved in

 9 deciding the scope of a market conduct exam?

10      A.   You know, as far as defining typically, I mean, at

11 least in my mind, he had involvement in many exams over the

12 course of the years that I've worked with him, you know, in

13 his capacity.  I think it just depends upon the subject

14 matter, you know, that is of the concern or issues that have

15 been brought up --

16      Q.   Okay.

17      A.   -- through the process of examination.

18      Q.   Thank you, sir.

19      A.   Uh-huh.

20      Q.   We talked last Monday about preservation of

21 documents.  Do you recall that testimony?

22      A.   Yes.

23      Q.   And I believe it was your testimony that the

24 policy of the Department is to preserve records, working

25 papers from the exam for a period of five years; is that
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 1 correct?

 2      A.   Well, that's not all my testimony.  That would be

 3 part of it, yes.

 4      Q.   Okay.  Um, now would something like this, an

 5 e-mail from Mr. Laucher be preserved as part of the working

 6 papers?

 7      A.   Frankly, I don't know if that would be considered

 8 a working paper because it -- it frankly, um, isn't -- what

 9 we consider working papers are typically those documents

10 which are part of the documents that have been reviewed.  We

11 may keep other ancillary kinds of documents that, you know,

12 might help us to go back and, you know, reconstruct

13 something that we've done.  But, essentially, those

14 things -- those documents that are used in the course of the

15 examination process, um, such as the claim file, data, or

16 electronic media, things that we would, you know, consider

17 having to present, you know, in a formal action with the

18 company, we would want to maintain those, you know, so that

19 we would have proof of what it was that we reviewed.  So it

20 could include, um, anything that the examiner believes is

21 part of that examination process.  But I don't know that we

22 have a detailed list of each and every type of document

23 which is to be maintained.  It would just be documents, you

24 know, that have a direct relationship to the exam report so

25 fairly typical.
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 1      Q.   So it would be up to the examiner in charge to

 2 decide what to preserve and what not?

 3      A.   Well, we do have, you know, procedural guidelines.

 4 And I believe we have provided new procedures to our

 5 counsel.  And, um, that would, you know, that, and/or, you

 6 know, anything that the supervisor would direct would

 7 probably be, you know, included as working papers.

 8      Q.   Um, is it fair to say, based on your testimony,

 9 Mr. Dixon, that it's possible that this e-mail from

10 Mr. Laucher was destroyed?

11      A.   I don't -- I don't know, you know, what e-mail or

12 what the context of the e-mail was or whether it was or was

13 not destroyed.  I don't know.

14      Q.   Okay.  Now, it says here "Do not review UHIC

15 provider and claims information".  So fair to say that this

16 instruction, as of the end of July, was not to include

17 United HealthCare within the scope of the exam?

18      A.   That appears to be what is stated here on the

19 document.

20      Q.   Okay.  In fact, up until this point, and let's

21 just say late July, there had been several data requests

22 made related to specifically United Healthcare documents;

23 correct?

24      A.   I don't recall that, sir.

25      Q.   Okay.
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 1      A.   I don't recall this document.  I mean what's in

 2 this document.

 3      Q.   Now, it says on the fourth bullet point,

 4 Mr. Dixon, "Identify CDI statutes that correspond to DMHC

 5 Codes cited in interim report."

 6      A.   I see that.

 7      Q.   Now, DMHC is the Department's sister regulator?

 8      A.   Well, they are a regulator of managed health care

 9 which is, I suppose, to a certain degree, like what we do.

10      Q.   Okay.  And presumably it appears that the

11 Department was actually coordinating with the DMHC with

12 regard to it's investigation of PacifiCare; correct?

13           MR. GEE:  Objection.  Misstates the document.

14 Calls for speculation.

15           THE COURT:  Overruled.  He can answer it

16 independent of the document.

17           THE WITNESS:  Could you -- could you state the

18 question again, please?  I want to make sure I understand

19 the question.

20 BY MR. VELKEI:

21      Q.   Yeah.  It would appear from this document that the

22 CDI is coordinating to some degree with the DMHC with regard

23 to its investigation of PacifiCare?

24      A.   When you say "coordinating" you know, in my mind,

25 you know, we were discussing what their findings were, what



5153

 1 we understood to be their findings.  So to that degree, um,

 2 we coordinated.

 3      Q.   I take from this statement here that the

 4 Department was actually -- someone had instructed,

 5 presumably Mr. Laucher, that the Department go through the

 6 interim report from the DMHC and find corresponding statutes

 7 from the Department of Insurance; correct?

 8      A.   I would say that would be a fair statement to

 9 understand what it was that they were finding in their

10 report.

11      Q.   And then to find what would be the analogue within

12 the Department of Insurance for that same alleged violation?

13      A.   The, I don't know that I would agree with that

14 statement in that, um, I think we would want to understand

15 what the -- what the breadth or the, um, you know,

16 implications are of the law as far as DMHC was concerned and

17 how that might compare with the law that we have with regard

18 to insurance.  And that way, you know, when we're putting

19 together our, um, methods for doing the evaluation of the

20 claims, you know, as we went through, because there would

21 certainly be issues contained in managed health care which

22 may not apply to insurance.  So I think it would be

23 important to understand those distinctions and, therefore, a

24 good reason why.  So that we don't just take what DMHC is,

25 you know, indicated in the report as a literal application
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 1 to what we would be doing.  In other words, to simply give

 2 an example, if a DMHC reported that there were delays in the

 3 handling of claims, there would -- there would be a like

 4 statute in the Insurance Code.  So if we saw a delay, if

 5 they saw delays, then, you know, we would want to look at

 6 delays in that same factor of the business or line of

 7 business.

 8      Q.   That apply to a specific regulation or statute

 9 specific to the Department in pulling circulation?

10      A.   I think it's not as important to know what the

11 statutes are as it is just to make sure we understood what

12 the logic was in the law for DMHC versus, you know, what we

13 find in the insurance arena.

14      Q.   Part of the instruction was actually to find

15 corresponding statutes from the CDI, correct?

16      A.   I understand that's what the statement is.  But,

17 um, just knowing what the corresponding statement isn't

18 going to be overly helpful, the corresponding statute is

19 going to be overly helpful to the DIC.  I'm suggesting

20 because, again, I don't believe it was I that asked for that

21 to be done.  But I think, more than anything else, um,

22 because of the fact that we had, you know, looked at the

23 interim report, we wanted to make sure we understood what --

24 what that meant as compared with, you know, the Department's

25 statutes.
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 1      Q.   Okay.  Um, just back to "do not review UHIC

 2 provider and claims information", who -- what was the reason

 3 that the Department decided not to go after United

 4 Healthcare in the context of its market conduct exam?

 5      A.   I believe that there was a, and I'm surmising,

 6 National Association of Insurance Commissioners.  And I

 7 think there may have been an agreement struck, um, not to do

 8 exam work of them for a period of time.  My memory's vague.

 9 I remember reading something either on the net or in some

10 other form, and it goes back a long time really.  That was

11 the reason that did not occur.

12      Q.   Would Mr. Laucher have been the one to make that

13 decision?

14      A.   He would be the one that would inform me.  As to

15 who made the decision, I don't know, sir.

16      Q.   So he may be better informed as to the specific

17 reasons than you?

18      A.   I would -- I would suggest that that would be the

19 case.

20      Q.   Okay.  Um, it states on the very bottom there,

21 "utilized ACL to determine which claims were not paid

22 timely, and if interest is required, to determine if

23 interest has been paid "?

24      A.   Uh-huh.

25      Q.   The reference to ACL, are we talking about the
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 1 electronic database analysis?

 2      A.   That is the program that we talked about before,

 3 yes.

 4      Q.   Now, just so we're clear, it appears that Mr.

 5 Laucher was one that instructed the examiners to utilize

 6 this electronic analysis?

 7      A.   Again, I don't know what was in his e-mail, you

 8 know, is as reported here on the form.  Um, that certainly

 9 could be an assumption one could make.  I don't know.

10      Q.   Now, ACL is typically used for purposes of

11 sampling; correct?

12      A.   It -- no, it isn't.  It's typically used as a tool

13 to try to derive information from a population of data.  To

14 try to understand what one of the things that it's known is

15 filtering to understand how much something may occur within

16 a population such as how many claims might be delayed.  And

17 this is about not paid timely.  That is a very typical use

18 of this program is analyzing how timely claim payments are

19 made.

20      Q.   And, typically speaking, in a market conduct exam,

21 the examiners look at a sampling of claims; correct?

22      A.   That's correct.

23      Q.   It's very rare that they look at the entire

24 population of claims?

25      A.   Um, well, I wouldn't want to say rare because we
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 1 do look at a lot of insurance companies with small

 2 populations of claims and we do look at all of them.  But in

 3 large scale examinations, sampling is the method that we do

 4 utilize.

 5      Q.   Is this a large scale examination or one based in

 6 a small population?

 7      A.   I would say it would be large scale in terms of

 8 the number of claims that are being processed.

 9      Q.   Okay.  So it would be unusual then, in this

10 context, to look at all of the entire claims population;

11 correct?

12      A.   It would -- we're talking, you know, 1500 thousand

13 claims, yes.  And, again, I want to qualify because we may

14 have large companies where we look at several different

15 lines of business or different aspects of it, you know, such

16 as denials or claims without payment.  And, let's say, for

17 instance, the company had, you know ten recisions or, um,

18 you know, 30 denials, and all the rest of the claims were

19 paid, which might be 100,000.  But we may look at a sample

20 of that larger population and then look at all of the claims

21 in those smaller populations, so it could work both ways.

22 It isn't necessarily you just do it one way and one exam.

23      Q.   Understood, Mr. Dixon.

24      A.   Okay.

25      Q.   Focusing on the PacifiCare 2007 market conduct
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 1 exam --

 2      A.   Yes.

 3      Q.   -- the ACL program was utilized to look at more

 4 than that million claim files; correct?

 5      A.   That's my understanding.

 6      Q.   And prior to the time of this exam, how many times

 7 had the Department utilized ACL to look at that many claim

 8 files at one time?

 9      A.   Well, I would probably -- I'd have to say, um, a

10 handful of times because there aren't that many companies

11 with large, you know, volumes of claims with the kind of

12 criteria that we would want to look at.  It would more

13 likely be life and disability, but we've used ACL hundreds,

14 if not more than a thousand times, in analysis.

15      Q.   But I'm focused on utilizing ACL for an entire

16 claim population as opposed to a sample.

17      A.   I think at least, at least a few more times we

18 have with large scale exam work.

19      Q.   So fair to say it's relatively unusual to analyze,

20 use ACL to analyze the entire --

21           THE COURT:  Allow him to finish.  Okay.

22           THE WITNESS:  I'm sorry.

23 BY MR. VELKEI:

24      Q.   -- the entire claim population?

25      A.   It would be unusual, yes.
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 1      Q.   Was there any special training that was utilized

 2 then to conduct or utilize ACL for the entire claims

 3 population?

 4      A.   My best recollection of the training that the

 5 staff that do this, and I have gone through, is that that's

 6 part of the training that we had from the company that, you

 7 know, gave us ACL.

 8      Q.   But I believe your testimony on last Monday was

 9 that it had been several years that you had participated in

10 any kind of training of that sort; correct?

11      A.   That's accurate.

12      Q.   So in preparing for the 2007 market conduct exam,

13 did you instruct any of your Department folks or your bureau

14 staff to engage in any special training?

15      A.   No, sir.

16      Q.   Okay.  And who made the decision to look at the

17 entire claims population as opposed to just a sampling for

18 purposes of the electronic analysis?

19      A.   I would be guessing at this.  I suspect probably

20 the supervisor is the one who made that judgment.  But I

21 don't know.  It could have come directly from Mr. Laucher to

22 the supervisor by virtue of conversations.  I don't recall

23 having a specific conversation on that.

24      Q.   Now, this document would certainly suggest the

25 instruction came from Mr. Laucher; correct?
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 1      A.   That's what appears to be referenced in the

 2 e-mail.

 3      Q.   Okay.  I'd like to go up to the next sort of set

 4 of bullet points called exam priorities --

 5      A.   Yes.

 6      Q.   -- per Joel e-mail 7/25/07?

 7      A.   Uh-huh.

 8      Q.   So it would appear that Mr. Laucher was

 9 instructing your staff on how to prioritize the examination?

10      A.   The document appears to state per Mr., or per Mr.

11 or per Joel's e-mail, that's correct.

12      Q.   Okay.  The first bullet point says "The standard

13 FCP -- FCB review of timely, accurate claim handling".

14      A.   Uh-huh.

15      Q.   Any idea what that is referring to?

16      A.   I would be guessing, sir.  I don't know what

17 that -- that means in particular.  I mean we -- we evaluate

18 for timely and accurate claim handling in every exam that I

19 know of.

20      Q.   Is there a standard process that you utilize in

21 reviewing timely, accurate claim handling?

22      A.   I don't understand that context.  I mean that's

23 just part of evaluation of claims.

24      Q.   Okay.

25      A.   So I don't know what that references.
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 1      Q.   Does the Department -- does your bureau have any

 2 internal metrix on what is an acceptable time claim handling

 3 compliance rate?

 4      A.   I think it really depends upon the line of

 5 business, the conditions that exist.  I mean the

 6 circumstances.  Um, this is largely an evaluation process.

 7 And so there is not a standard that I'm aware of that we've

 8 ever utilized as to what is or isn't timely.  I mean I -- we

 9 go by the, you know, a standard, I suppose, would be the --

10 the -- the Insurance Code as, you know, what we look to as

11 our guiding, you know, set of principles and directions.

12      Q.   Okay.  Um, and I want to -- forgive me if I'm

13 repeating myself -- but now be specific to the health care

14 industry within the Department is there any kind of internal

15 metrix about what an acceptable compliance rate is for

16 claims handling and timeliness of payment?

17      A.   I'm not sure about the question.  When you say

18 "compliance rate", what is mean by compliance rate?

19      Q.   In other words, how often, um, the claims are

20 timely processed.

21           MR. GEE:  Objection.  Vague.  How often --

22           THE COURT:  Does he not understand?

23           THE WITNESS:  I still don't understand.

24           THE COURT:  Can you restate the question, please?

25
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 1 BY MR. VELKEI:

 2      Q.   Sure.

 3           And let me just start a little more broadly

 4 focusing on health care, are there any internal metrix or

 5 guidelines that guide your analysis of whether the company

 6 is engaged in a timely, accurate claims handling practices?

 7      A.   Well, as I stated before, the Insurance Code, you

 8 know, gives us what -- what the law is as far as what, you

 9 know, is considered acceptable claims behavior, you know.

10 And the staff, you know, evaluate, you know, based on that.

11 We certainly give the company some degree of liberty with

12 processing times when we're talking about mailing a payment,

13 that type of thing, um, you know, from time to time, and

14 depending on, again, on the circumstances.  But, you know,

15 the guide -- the guidelines, to us, are the Insurance Code

16 and, you know, the California Code of Regulations, which are

17 specific to the type of business that we're evaluating, and

18 in this case, you know, we look to the Code of the

19 Regulations as far as what's expected.

20      Q.   Okay.  Just so the record's clear, there is

21 nothing, you don't utilize anything other than the Insurance

22 Code and the regulations and evaluating whether a company is

23 compliant on timely claims handling?

24      A.   Well, I cannot -- I cannot account for what is the

25 interpretation in the mind of every examiner that looks at
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 1 or evaluates.  And that's one of the reasons, you know, we

 2 have the due process where we give, you know, a referral to

 3 the company stating, you know, what we believe to be the

 4 facts and asking the company, you know, to respond.  So

 5 that, you know, if they have some countering information or

 6 some parallel information that we don't deduce, you know,

 7 that would lead us to believe that they were then in

 8 compliance with the law.  I mean I've got to allow for that,

 9 most certainly.  But, you know, each individual we've done

10 our best to train staff and then supervise staff because

11 their training is largely in the field to evaluate, you

12 know, how they're doing their evaluations, and, therefore,

13 you know, make sure that they're not holding the company to

14 a higher or lesser standard than what's required by the law.

15      Q.   Okay.  So just to close a loop, there are no

16 internal guidelines that are utilized other than the

17 Insurance Code and the insurance regulations?

18      A.   Well, there could be, in my mind at the moment I

19 can't think of any, you know, other than the Code or our,

20 um, you know, our, you know, we have, um, restatements of

21 the law in what we call checklists, which we utilize, which

22 are abstracts of the law, which point, you know, the

23 examiner staff to the specific area, you know, when they

24 believe they're deduced, you know, noncompliance in a given

25 claim file.  They refer back to that.  But that, you know,
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 1 essentially, is just a restatement, again, of what the law

 2 says and that particular code or regulation.  So there isn't

 3 anything where we've gone beyond the scope of the law that

 4 I'm aware of.

 5      Q.   Okay.

 6      A.   Anything else.

 7      Q.   Um, sir, are you familiar with the term "general

 8 business practice"?

 9      A.   I mean as far as our reports are concerned, yes.

10      Q.   Okay.  I'd like to, I'd left a copy of the

11 Insurance Code on your desk.

12      A.   Yes.

13      Q.   I would like to turn to 790.03(h).

14      A.   Uh-huh.

15           I'm there.

16      Q.   Okay.  And I'm assuming, as part of your

17 responsibilities as bureau chief, you need to be familiar

18 with the terms of this particular statute?

19      A.   I'm fairly familiar with it.

20           THE COURT:  The one that starts "knowingly"?

21           MR. VELKEI:  Yes, your Honor.

22           THE COURT:  All right.

23 BY MR. VELKEI:

24      Q.   Now, I would like to focus to your attention on

25 performing such frequency as to indicate a general business
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 1 practice.

 2      A.   Uh-huh.

 3      Q.   And what, in your opinion, is such frequency to

 4 indicate a general business practice?

 5      A.   Well, it could be as low as one or -- or more.

 6 Such issues that we discover in a, you know, particular

 7 claim file.  If it has implications that suggest if the

 8 practice is suggesting that this could be running or could

 9 have been committed all through, um, the particular type of

10 claim or, you know, the subject matter, let's say, a line of

11 business, I guess, that's my best attempt at it.

12      Q.   What's the frequency with which an act must occur

13 to constitute a general business practice under 790.03(h)?

14      A.   Well, it could be, as I said, one instance or it

15 could be more.  It just depends upon what it is that that's

16 taking place, what the practice is.

17      Q.   Can you give me an example where one instance

18 would be sufficient?

19      A.   Um, --

20      Q.   To constitute a general business practice?

21      A.   I can just give a fairly simple one.  In an

22 automobile exam if we were looking at a sample of claims and

23 we looked at one claim where there was a total loss

24 involved, there were no other total losses that we looked

25 at, and then that total loss situation, the company did not
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 1 pay the required pro-ration of fees, registration fees, in

 2 that type of circumstance, the examiner would typically

 3 inquire of the company about that, and whether or not it was

 4 its practice to pay those fees.  And if they came back and

 5 said no, we didn't, and we have not, then the examiner would

 6 see that as a business practice, and ask the company to go

 7 back and readjust all the claims where total losses have

 8 taken place.  And I might add, you know, if they disagreed

 9 or suggested that that was a one or only instance, then,

10 typically, the auditor would ask them to present more of

11 those claims to further verify whether or not that was, in

12 fact, the practice in mind.

13      Q.   So in the hypothetical you've given me, the

14 alleged violation basically occurred in every claim file;

15 correct?

16      A.   Well, that would be the question that they would

17 ask based upon what we saw there because they only had one

18 file to look at with that particular instance.

19      Q.   My question is, how many times does a company have

20 to engage in a certain behavior before it becomes general

21 practice?  Ten percent of the time?  Two percent of the

22 time?  Fifty percent of the time?  Do you have a sense of

23 that number?

24      A.   I've never looked at it from a percentage point of

25 view.  It is more trying to understand how it is in the
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 1 given circumstance that they're approaching the work.  So I

 2 wouldn't want to put a number on that.

 3      Q.   Okay.

 4      A.   It just depends on the circumstances involved.

 5      Q.   And I'm going to put one out there and if you

 6 don't know the answer, you don't know the answer, sir, but

 7 let's take a hypothetical in the health insurance context

 8 where the act or conduct occurs seven percent of the time.

 9 Do you think that's enough frequency to constitute a general

10 business practice under 790.03(h)?

11      A.   No, as I stated, sir, I've never, you know, come

12 up with a particular percentage because you could have a

13 degree of harm even if it was two percent, which could

14 affect 10,000 people and turn into millions of dollars of

15 money that would be owed or maybe even overstated for that

16 matter, um, where more money was paid, which could create a

17 problem as well.  So I wouldn't -- I wouldn't want to go

18 down a road of, you know, specifying a particular

19 percentage.  I just -- I don't think that that would make

20 good sense without knowing the specifics.

21      Q.   But, in fact, sir, the National Association of

22 Insurance Commission are guidelines specifies a percentage;

23 don't they?

24      A.   Well, I understand over the years that they've

25 come up with different values or, you know, principles that
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 1 they believe in, but the Department of Insurance, in

 2 California, is a unique market place in many different ways,

 3 very much unlike most of the other states and that's one of

 4 the reasons that we've adopted our own processes and

 5 procedures for doing our work.

 6      Q.   Is it your testimony, sir, that the Department

 7 does not follow those guidelines?

 8      A.   We observe them as far as, you know, what they

 9 have to say and we've taken some of the points that, you

10 know, those -- those, you know, the handbook has stated,

11 but, frankly, we're trying to do the best we can of

12 regulating the market, you know, here in California with the

13 specific difficulties that we have as compared with other

14 states.

15      Q.   And just to close, I don't want to spend too much

16 time on this.  Just so we're clear --

17      A.   Yes, sir.

18      Q.   -- I understand your testimony that you don't

19 follow -- the Department does not follow all of the

20 guidelines specified in the NAIC handbook; correct?

21      A.   That's accurate.

22      Q.   If we could go back up to that last exhibit that

23 we had.

24           THE COURT:  5173.

25           MR. VELKEI:  Yes, your Honor.
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 1      Q.   And just kind of close the loop of these exam with

 2 the priorities with the four bullet points.

 3      A.   Yes, sir.

 4      Q.   Fair to say that the last, three of the four

 5 priorities are specific solely to providers and not

 6 consumers?

 7      A.   That appears to be accurate, yes.

 8      Q.   All right.  I want to talk a little bit more.  We

 9 just touched on this issue of, um, the DMHC and what

10 communications you are having with them and the context of

11 PacifiCare investigations.

12      A.   Uh-huh.

13      Q.   But to be clear, were you given instructions to

14 coordinate with the DMHC with regard to its investigation of

15 PacifiCare?

16      A.   I don't recall the exact explanation or directions

17 that I received.  I was -- I understood that there was an

18 agreement, either an agreement made or an agreement in

19 process, to work with DMHC.  And I was, you know, tasked

20 with meeting with them or getting together with them to

21 learn about, you know, what their exam, you know, was

22 learning or what they were, you know, finding during their

23 process of examination.

24      Q.   Who were you tasked with that project by?

25      A.   I believe -- I believe it was Mr. Laucher, but I
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 1 want to be careful because it may have even come from

 2 Mr. Girion.  I don't recall who exactly asked me to do that.

 3      Q.   Did you -- so presumably you had specific

 4 conversations with Mr. Girion about PacifiCare

 5 investigation?

 6      A.   I recall that he may have been involved in some

 7 conversations that I had on PacifiCare but as far as what

 8 the context of any of those were, I don't recall any

 9 specifics.  But I may have met with both he and Mr. Laucher,

10 about, um, once or twice maybe regarding it.  So as far as

11 who gave me that specific direction, I mean I suspect it

12 would be Mr. Laucher, but I don't recall exactly.

13      Q.   Okay.  Um, and forgive me, to close a loop on one

14 other point that we were discussing, which is other

15 instances market conduct examinations where you looked, the

16 Department looked at the entire universe of claims through

17 an electronic analysis ACL, you mentioned there were some

18 instances could you identify the particular companies that

19 are where that occurred?

20      A.   I -- I can't -- I can't think of who exactly I

21 would be speculating about that, but I know that there were

22 large universes of claims with several large health

23 insurance companies.  And I believe that we may have done an

24 electronic analysis of them, and, you know, on a very large

25 population basis, but I'm not prepared to testify on which
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 1 ones they were.  I mean I haven't gone back and looked at

 2 those.  But that's my, you know, my best recollection.  And

 3 those exams took place sometime ago as well.

 4      Q.   You can't even identify one of those companies?

 5      A.   I think, um, DC Life and Health may be one that we

 6 may have looked at.

 7      Q.   And when did that examination occur?

 8      A.   I think that was years ago as well.  I don't know

 9 what year.

10      Q.   Okay.  Any other companies that you can identify

11 in the health and insurance context?

12      A.   Again, I might be guessing.  And that -- that is a

13 calculated guess, you know, based on their size.  And, you

14 know, what my experience has been with analyzing, you know,

15 of electronic data.  Because there's many many companies

16 that we do analytical, you know, evaluation of.

17           The dividing point in my mind with your question

18 is about the universe of claims or population of claims.

19 And that's a real hard thing to reflect on two or three

20 years after it's occurred.  So I want to be careful and be

21 accurate in what I'm stating.

22      Q.   I appreciate that, sir.

23      A.   Okay.

24      Q.   Um, do you consider yourself experienced in the

25 use of ACL in electronic analysis?
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 1      A.   I don't consider myself, you know, an expert at

 2 it.  I have some knowledge about -- about it.  But not to

 3 the degree that my staff have that have been utilizing it

 4 daily.

 5           MR. VELKEI:  All right.  I'd like to introduce as

 6 Exhibit 5174 an e-mail from a Janet Nozaki to Coleen

 7 Vandepas, copy to Ms. David, Mr. Dixon and Agnes Dougherty.

 8           THE COURT:  5174 is an e-mail with a top date of

 9 June 6, 2007.

10          (Exhibit 5174 marked for identification.)

11           THE WITNESS:  I've had a chance to read it.

12           MR. VELKEI:

13      Q.   Okay.  Do you recognize 5174?

14      A.   No, sir, I do.

15      Q.   Well, this was an e-mail that you received from a

16 Ms. Nozaki; correct?

17      A.   Yes.

18      Q.   Okay.  And Ms. Nozaki is from the DMHC?

19      A.   That is correct.

20      Q.   And it would appear from this e-mail that Ms.

21 Vandepas had actually attended DMHC's opening meeting with

22 PacifiCare; correct?

23      A.   Yes, that's what the e-mail states.

24      Q.   And, in fact, Ms. Vandepas states the DMHC

25 representative that she is sure that these meetings will be
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 1 of great use in her review and analysis of the PPO business;

 2 is that correct?

 3      A.   That appears to be in her statement, yes.

 4      Q.   Did Ms. Vandepas attending this opening meeting at

 5 your instruction, sir?

 6      A.   I don't even recall it or the fact that, you know,

 7 we had her do that.  Um, but that's, you know, apparently

 8 either I or Ms. David, you know, gave her permission to do

 9 this.  I don't know other, you know, what the context was of

10 her attending it.

11      Q.   Um, is it common for a department representative

12 to attend an opening meeting of a DMHC investigation?

13      A.   I think this probably, in my recollection, the

14 first time that we had ever attended a meeting of this type.

15      Q.   So fair to say it was not common at the time Ms.

16 Vandepas participated in the meeting?

17      A.   That would be an accurate statement, yes.

18           MR. VELKEI:  Please forgive me.  There is actually

19 a document I'm looking for and for some reason it's not in

20 the folder that I brought.  Can we take a couple minute

21 break?

22           THE COURT:  All right, sir.

23           MR. VELKEI:  All right.  Great.

24              (Recess from 10:08 to 10:37 a.m.)

25           THE COURT:  Okay.  We'll go back on the record.
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 1           Did you find your documents?

 2           MR. VELKEI:  I did.  Thank you very much.

 3      Q.   Mr. Dixon, if we could turn to 5171, which is the

 4 first document that we looked at today.

 5      A.   I have it.

 6      Q.   And directing your attention to the last sentence,

 7 so we have the first e-mail.  "So we have the problem of

 8 needing longer to finalize the data called and providing a

 9 shorter time to go on site (although already a month behind

10 the DMHC)".  Do you see that, sir?

11      A.   I see that.

12      Q.   So, in fact, the Department of Insurance was

13 attempting to complete their exam at the same time as the

14 DMHC; correct?

15      A.   I -- I don't know.  That would be an assumption.

16 I'm not sure what -- what's being suggested by this.

17      Q.   Well, certainly fair to say that Mr. Laucher, your

18 boss, was conscious that the DMHC was farther ahead in the

19 process than the Department was; correct?

20      A.   Now, I don't know what he's trying to suggest by

21 that.  I would let him speak to that.  I don't want to try

22 to interpret what he's saying.  I see what's being said, but

23 I'm not sure exactly what the implication of that is.

24      Q.   Did Mr. Laucher, at any point in time, instruct

25 you to be conscious and aware of the DMHC and attempt to
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 1 conclude the examination of PacifiCare at the same time?

 2      A.   I don't recall ever having such an instruction

 3 from him.

 4      Q.   Did Mr. Laucher ever give you a date by which the

 5 exam needed to be completed?

 6      A.   I believe he may have given me instructions to

 7 complete the exam.  As far as a date, I don't recall a

 8 specific date.  But I do recall him giving me instructions

 9 to complete the exam at some point.

10      Q.   Well, I mean every exam gets completed, right;

11 Mr. Dixon?

12      A.   Well, yes.

13      Q.   Okay.  So, in fact, it was the case that you were

14 given a time frame in which to complete the exam; correct?

15      A.   I don't recall that specifically.  I do recall his

16 giving me instructions to complete it.  But I don't recall

17 an exact date.

18      Q.   Do you recall that there was a date associated

19 with his instructions?

20      A.   I don't recall that.

21      Q.   Okay.  Fair to say that at this point in June, the

22 Department was attempting to coordinate with the DMHC to, in

23 effect, get a leg up on their own examination, which had not

24 yet commenced; correct?

25           MR. GEE:  Objection.  Argumentative.
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 1           THE COURT:  I'm sorry.  Can you repeat the

 2 question?

 3 BY MR. VELKEI:

 4      Q.   Sure.

 5           My only point, Mr. Dixon, is, at this point in

 6 time in June, the Department is coordinating with the DMHC

 7 in trying to obtain information; correct?

 8      A.   That's accurate.

 9      Q.   And that was to assist them in their own

10 investigation of PacifiCare; correct?

11      A.   Well, we believe they might have information that

12 would assist us.  Yes.

13      Q.   Okay.  Now, in fact, at some point in time you

14 requested, in fact, right around the same time frame, you

15 requested that the DMHC share its preliminary findings;

16 isn't that correct, sir?

17      A.   That's accurate.

18           MR. VELKEI:  Okay, I'd like to mark as exhibit

19 5175 --

20           THE COURT:  Correct.

21           MR. VELKEI:  Last e-mail chain is from Ms.

22 Vandepas to an Elaine Bellotti Dinius and Eric Johnsen dated

23 June 23, 2007.

24           Um, I'm going to direct your attention to your

25 e-mail, which is at the bottom of that first page, sir.
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 1           THE COURT:  All right.  I'll mark as Exhibit 5175

 2 an e-mail with a top date of June 23, 2007.

 3          (Exhibit 5175 marked for identification.)

 4           MR. GEE:  I have two sets of e-mails.

 5           MR. VELKEI:  Oh, this may be.

 6           THE COURT:  This is 250129.  And then 250384 and

 7 85.  Did you mean for them to be together?

 8           MR. VELKEI:  Just the one.  It should be 250129.

 9           THE COURT:  Did you want this back?

10           MR. VELKEI:  Sure.  Thank you.

11           And I'll take yours back, too, Mr. Dixon.

12           Bryce, you can have your copy.

13           THE WITNESS:  Okay.  I've had a chance to read it.

14 BY MR. VELKEI:

15      Q.   Okay.  So you, in fact, sent Ms. Nozaki an e-mail

16 on June 21, 2007; correct?

17      A.   That's correct.

18      Q.   And you copied Mr. Laucher, Ms. Rosen,

19 Ms. Vandepas and Ms. David?

20      A.   Uh-huh.

21      Q.   Now, just so we're clear, Ms. Rosen, at this

22 point, was involved in the preparations for the

23 investigation of PacifiCare?

24      A.   I -- I don't know why I included her in this

25 particular e-mail.  Um, she -- she has been an adviser, you
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 1 know, as counsel, and as to why I included her, I don't

 2 recall what the reason for that would be.

 3      Q.   Presumably, you would have included her because

 4 this would be of interest to her; fair to say?

 5      A.   Um, certainly, I would -- I would have included

 6 anyone that I wanted to, you know, probably for discussion

 7 purposes at some point.

 8      Q.   Okay.  Um, and here you are, you're referencing

 9 "the examination is going to begin the week of July 9";

10 right?

11      A.   Correct.

12      Q.   Okay.  So now we, there was some confusion on last

13 Monday about when the exam actually started.  So fair to say

14 it didn't start any earlier than July 9, right, based on

15 this e-mail?

16      A.   I don't recall what the start date of the exam is.

17      Q.   Well, presumably, at the time you prepared this

18 e-mail you did; right, Mr. Dixon?

19      A.   Yeah.  Down below I'm saying it commences the week

20 of July 9 at that -- this point.

21      Q.   Okay.  And it says "It was suggested that we meet

22 with you and those staff you feel would be appropriate".  It

23 was suggested by whom, Mr. Dixon?

24      A.   I -- I would be assuming, again.  I mean I would

25 think it would be from my management, but I don't recall
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 1 who.

 2      Q.   And the objective of this e-mail was to discuss

 3 the DMHC's preliminary findings of its investigation of

 4 PacifiCare; correct?

 5      A.   The purpose was for us to discuss their

 6 preliminary findings, that's correct.

 7      Q.   And there were two objectives in doing that

 8 according to your e-mail:  The first was to avoid

 9 unnecessary duplication of effort; correct?

10      A.   I -- I think there were -- are more objectives,

11 but I was, you know, being polite in my discussion and

12 essentially laying out, you know, things that were important

13 at the time that I wrote the e-mails.  So that would be one

14 of the issues that I put in the e-mail, yes.

15      Q.   And let's just focus on the ones you put in the

16 e-mail.  We'll go with the other ones in a minute.

17      A.   Right.

18      Q.   And the second objective identified by you "was to

19 help identify issues the Department of Insurance needed to

20 drill down on in its own investigation"; correct?

21      A.   Well, I said "we may need to drill down on".  I

22 didn't say that "we would drill down".

23      Q.   Sir, one of the other objectives identified in

24 your e-mail was to help the Department identify issues it

25 might need to drill down on in the context of its own
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 1 examination; correct?

 2      A.   That's correct.

 3      Q.   Now, what are the other issues that you're

 4 referencing that weren't identified in your e-mail?

 5      A.   Well, once -- once we have a chance to talk with

 6 them, we may identify things as a result of that discussion

 7 that we won't have a further discussion on.

 8      Q.   I'm confused.  I don't understand what you mean.

 9      A.   Once we have a chance to look at that interim

10 report, we would obviously, you know, potentially want to

11 talk about other issues that they may have found.  I --

12      Q.   Right.

13      A.   -- don't know what they are until I've had a

14 chance to look at them.

15      Q.   Any other reason that you didn't see fit to

16 include in this e-mail?

17      A.   Not that I can think of at the moment, no.

18      Q.   And you did, in fact, get a copy of the report

19 from DMHC; correct?

20      A.   I believe we did.  That's our best recollection.

21      Q.   Okay.  Let me see if we can refresh your

22 recollection.  5176 is an e-mail from Ms. Nazoki to

23 Mr. Dixon dated July 20, 2007.

24           THE COURT:  All right.  I'll mark as Exhibit 5176

25 an e-mail with a top date of July 20, 2007.
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 1          (Exhibit 5176 marked for identification.)

 2           THE WITNESS:  I've read it.

 3           BY MR. VELKEI:

 4      Q.   Does this refresh your recollection that, in fact,

 5 that the DMV provided a copy of its preliminary findings

 6 with regard to its investigation of PacifiCare?

 7      A.   Yeah.  According to the e-mail it was -- it was

 8 either sent to me.  It says -- it says attached so

 9 apparently I did receive it, yes.

10      Q.   Okay.  And, um, just so we're clear, you also

11 wanted to have a meeting in person to discuss these

12 findings; correct?

13      A.   I think that's correct.  I'm trying to put

14 together the timing of, you know, having received this.

15      Q.   Perhaps this will help, sir.  Let me introduce as

16 exhibit next in order an e-mail from Ms. Nozaki to Mr. Dixon

17 dated July 13, 2007, mark it as 5177?

18      A.   Uh-huh.

19           THE COURT:  Exhibit 5177 is an e-mail with a top

20 date July 13, 2007.

21          (Exhibit 5177 marked for identification.)

22           THE WITNESS:  Okay, I've had a chance to read it.

23 BY MR. VELKEI:

24      Q.   Okay.  So it would appear that, in fact, you were

25 attempting to set up a meeting with this DMHC in advance of
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 1 actually receiving the interim report; correct?

 2      A.   That is what appears to have occurred, yes.

 3      Q.   And then we could just go down to the bottom of

 4 that page.  Here is the e-mail from you to Ms. Nozaki on

 5 July 12 --

 6      A.   Uh-huh.

 7      Q.   -- basically specifying that what you wanted to

 8 do.

 9      A.   Right.

10      Q.   "A couple of hours to discuss the details of your

11 interim report" --

12      A.   Correct.

13      Q.   "And its formulation as well as your experiences

14 at PLHIC/UHIC"?

15      A.   Right.

16      Q.   Okay.  And, in fact, there was a meeting in person

17 to discuss basically -- withdraw the question.  The DMHC

18 actually agreed to a meeting in person with your staff to do

19 exactly that; correct, sir?

20      A.   That's correct.

21      Q.   And that occurred sometime around the same time

22 frame?

23      A.   I'm not clear on the question as far as the time

24 frame.

25      Q.   It occurred sometime in July, that meeting?
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 1      A.   Um, according to the records that I'm looking at,

 2 that's correct.

 3      Q.   And does July 17 seem to be the right time for

 4 that meeting would have occurred?

 5      A.   I don't have a recollection of the date that the

 6 meeting happened.

 7      Q.   Okay.

 8      A.   I know we had a meeting with them but I don't -- I

 9 don't know the date.

10      Q.   And did you actually participate in a meeting

11 yourself?

12      A.   I met with them, yes.

13           MR. VELKEI:  Okay.  I would like to introduce as

14 5178 a document from the Department of Insurance entitled

15 Informal Meeting with DMHC Examiners dated 7/17/07.

16           THE COURT:  All right.  I'm going to mark as 5178

17 a document entitled Informal Meeting with DMHC Examiners

18 7/17/07.

19          (Exhibit 5178 marked for identification.)

20           THE WITNESS:  I've had a chance to scan the

21 documents.

22 BY MR. VELKEI:

23      Q.   Okay.  Does this -- um, do you recall attending

24 this particular meeting between the Department and DMHC

25 regarding PacifiCare, sir?
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 1      A.   I recall a meeting with them.  As far as what's

 2 reported here, this is the first time I've seen these

 3 documents other than the e-mail that's been apparently cut

 4 out or cut into this, um, placed in these documents.

 5      Q.   Did your meeting with the DMHC occur at Hof's Hut?

 6      A.   That's accurate, yes.

 7      Q.   Okay.  And how long was the meeting?

 8      A.   According to the document or are you asking me?

 9      Q.   According to your recollection, sir?

10      A.   My best recollection is maybe an hour.  Maybe a

11 little longer.  Maybe two hours.  I don't recall exactly.

12      Q.   Uh-huh.  And, um, all of these discussions

13 actually predated examiners coming on site for PacifiCare;

14 correct?

15      A.   I -- I don't recall the exact date that we started

16 the exams.  So I -- I don't know how to testify to that.

17      Q.   One second if you could, sir.  We'll come back to

18 that issue, sir.

19           Um, my records reflect that the examination

20 actually preceded sometime in early August.  Does that sound

21 about right to you?

22      A.   I don't -- I don't recall the date.

23           THE COURT:  There must be a date.  Can we know

24 what the date is?

25           MR. VELKEI:  It's August.
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 1           MR. GEE:  That they started the on-site part of

 2 the exam?  We can --

 3           MR. VELKEI:  It's August 6, I believe, your Honor.

 4           THE COURT:  Does that sound right to you?  All

 5 right.

 6 BY MR. VELKEI:

 7      Q.   Okay.  So fair to say upon your counsel's

 8 representation of when the examination began, that you

 9 already have within your possession significant information

10 before you went, even went on site; correct?

11      A.   Yes.

12      Q.   Now, um, just to put things in perspective --

13      A.   Uh-huh.

14      Q.   -- PacifiCare at the time was known predominantly

15 as an HMO company; correct?

16      A.   That I don't know.

17      Q.   Absolutely no idea?

18      A.   I wouldn't make an assessment about -- I know that

19 they do HMO business, yes.  As far as what percentage of it

20 is, I don't have access to that information.

21      Q.   And their HMO business is certainly larger than

22 their PPO business at the time; correct?

23      A.   I don't know.

24      Q.   No idea?

25      A.   I don't know what the relationship is.
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 1      Q.   Okay.

 2      A.   I'm essentially focused in on our end of

 3 regulation.

 4           MR. VELKEI:  All right.  I'd like to introduce as

 5 exhibit next in order, 5179, an e-mail from Ms. Towanda

 6 David to Eric Johnsen dated August 18, 2007.

 7           THE COURT:  All right.  An e-mail with a top date

 8 of August 18, 2007 is 5179.

 9          (Exhibit 5179 marked for identification.)

10           MR. VELKEI:  Actually, that is not correct.

11           THE COURT:  Shall I give you this one back?

12           MR. VELKEI:  No, that's the right one that you

13 have, your Honor.  Just the wrong one on the screen.

14           THE COURT:  Oh.  That's what I have.

15           THE WITNESS:  Uh-huh.

16           THE COURT:  Which one?

17           THE WITNESS:  This one on the screen.

18           MR. VELKEI:  Yes.  There was just a different one

19 up there.

20           THE COURT:  Oh.

21           THE WITNESS:  I've had a chance to read it.

22 BY MR. VELKEI:

23      Q.   Okay.  This Ms. David is a staff member in your

24 department?

25      A.   She is.
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 1      Q.   How about Mr. Johnsen?

 2      A.   Yes, he is.

 3      Q.   And Ms. Vandepas?

 4      A.   She is as well.

 5      Q.   So Ms. David is communicating in the second

 6 paragraph "Management expects that in our sample file

 7 review, we will see the same issues as DMHC identified in

 8 their report with respect to PLHIC claims handling".  Do you

 9 see that?

10      A.   I see that.

11      Q.   Is that a correct evaluation of management's

12 position at the time?

13      A.   I don't recall what her position was at the time.

14 That's her statement.

15      Q.   Mr. Dixon, is it fair to say that the issues

16 between DMHC and the Department would have been similar;

17 otherwise, the two agencies wouldn't have been coordinated;

18 correct?

19      A.   That would require an assumption on my part, sir,

20 and that wasn't in my, you know, my thinking.  At least I

21 can't remember back to that time as to what I had expressed

22 to Ms. David.

23      Q.   Well, you attended these meetings with the DMHC;

24 correct?

25      A.   That's correct.
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 1      Q.   And presumably you have some recollection of what

 2 occurred at those -- that meeting; right?

 3      A.   Very generally, sir.

 4      Q.   You reviewed the preliminary findings of the

 5 report?

 6      A.   I don't know that we reviewed preliminary findings

 7 of the report.  We discussed preliminary findings with DMHC.

 8      Q.   And they provided you a copy of their preliminary

 9 findings; correct, sir?

10      A.   They did.  But I don't know what it was at that

11 time.  I know that we looked at the report at some point in

12 time but I know we also discussed preliminary findings with

13 them.

14      Q.   And based upon your review of those preliminary

15 findings, many of the issues were the same in the DMHC

16 report as in the ultimate department report; correct?

17      A.   I do not have a recollection of what was in that

18 report or what they reported to us at the time, sir.

19      Q.   Absolutely no recollection?

20      A.   It's two years ago.  I do not recall what was in

21 the report.

22      Q.   Good point.

23                Um, moving on then and switching gears

24 somewhat, Mr. Dixon, you recall the testimony that, our

25 testimony or questioning on Monday when we talked about the
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 1 importance of an open dialogue with the company?

 2      A.   I recall that, yes.

 3      Q.   And it was your testimony that it was important to

 4 foster an open dialogue in the context of an open

 5 examination?

 6      A.   I believe that to be true, yes.

 7      Q.   Okay, I'd like to introduce as exhibit next in

 8 order, and I believe that will be 5179.

 9           MR. GEE:  Eighty.

10           MR. VELKEI:  5180, an e-mail from Ms. David to Ms.

11 Vandepas and copying Mr. Dixon dated August 15, 2007.

12           THE COURT:  An e-mail with the top date of August

13 15, August 7.  It is 5180.

14          (Exhibit 5180 marked for identification.)

15           THE WITNESS:  Okay, I've had a chance to review

16 it.

17      Q    (By Mr. Velkei) And focusing on the second e-mail

18 so the one dated August 15, 2007.  This was, in fact, an

19 e-mail from Ms. David to Ms. Vandepas copying you; correct?

20      A.   Correct.

21      Q.   And I'd like to focus, if we can, on the fourth

22 bullet point beginning "CTN Upload".

23      A.   Uh-huh.

24      Q.   Um, is it your testimony, Mr. Dixon, that at the

25 time you received this e-mail, you didn't know what CTN was?
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 1      A.   I can't remember at this point in time if I knew

 2 who they were or not.  I frankly -- those initials mean

 3 little to me, even after you're having told me about it.  I

 4 don't even recall what it means now so --

 5      Q.   Okay.  Going on to the third sentence, it says "At

 6 this point, referrals should be sent to the Company without

 7 reference to a specific code".  So if I understand

 8 correctly, Ms. Vandepas was being instructed not to include

 9 possible code -- codes that would reflect possible

10 violations?  Or let me withdraw that question.  It was a bit

11 awkward.  Forgive me.

12           Just so I understand it, it would appear here that

13 Ms. David is instructing Ms. Vandepas not to include

14 references to any specific code provisions on the referrals

15 that were sent to the company; correct?

16      A.   That would require a -- you know, for me to assume

17 what was in her mind, and I'm not sure, you know, her not

18 using CIC would make more sense to me.  So I'm not -- I'm

19 not absolutely certain of that, sir.  I don't want to try to

20 interpret what she said.

21      Q.   At this point, um, Mr. Dixon, I'm simply asking

22 you to admit that, in fact, Ms. Vandepas was instructed by

23 Ms. David that referrals should be sent to the company

24 without reference to a specific code; correct?

25           MR. GEE:  That's -- the document speaks for
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 1 itself.

 2           THE COURT:  All right.  I'll accept that.  If it

 3 goes into evidence, that's what it says.

 4 BY MR. VELKEI:

 5      Q.   Right, sir.

 6      A.   That is what the document says, sir.

 7      Q.   Is that standard operating procedure for the

 8 Department of Insurance in the context of a market conduct

 9 exam?

10      A.   Is what standard operating procedure?

11      Q.   Not including specific codes in the referrals that

12 are sent to the company?

13      A.   I don't know that there is a procedure in that

14 regard, sir, one way or the other.

15      Q.   Do you recall an instance where you instructed

16 somebody not to include specific codes in the referrals that

17 were sent?

18      A.   I don't have a recollection of that.  It could be,

19 um, where there's a conflict over the correct code where

20 I've given instructions for people not to do it in certain

21 circumstances.  I, you know, anything's possible so I don't

22 know.

23      Q.   Ms. David was instructing Ms. Vandepas to wait

24 until the company responded before talking about possible

25 citations or violations; isn't that true?
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 1      A.   That appears to be accurate, yes.

 2      Q.   And that's certainly not a best practice, is it,

 3 if the objective is to communicate with the company about

 4 what the concerns of the Department are; wouldn't you agree?

 5      A.   No, sir, I wouldn't.  I think it would have to be,

 6 I'd have to have more information to judge whether this is

 7 appropriate or not.  I don't know what the circumstances

 8 are.

 9      Q.   But, generally speaking, based upon this e-mail,

10 the company, a supervisor in your department was instructing

11 the examiner in charge not to tell the company what the

12 possible citations would be in those referrals; correct?

13           MR. GEE:  Asked and answered.

14           THE COURT:  Sustained.

15 BY MR. VELKEI:

16      Q.   Did that instruction come from you, Mr. Dixon?

17      A.   This instruction?

18      Q.   Yes, sir.

19      A.   I don't even recall this e-mail at this point,

20 sir, so I don't know if I gave the instruction or if this

21 was Ms. David's instruction.

22      Q.   Is Ms. David in a position to make this kind of

23 instruction to the examiner in charge without your approval?

24      A.   Yes, she's a supervisor.  She's a manager.

25      Q.   Um, I'm assuming there are times when the
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 1 referrals that are sent to the company actually include the

 2 specific codes that are at issue?

 3      A.   I've seen both cases where there are general

 4 inquiries and specific inquiries where codes are included

 5 and codes aren't included.

 6      Q.   Okay.  And in your opinion, is it the better

 7 practice to include those code provisions or exclude them

 8 when the referrals are sent to a company?

 9      A.   Again, it's going to depend on the circumstances

10 that are present and what the objective of the examiner is.

11      Q.   It certainly makes it more difficult on the

12 company to determine what the issues are of concern are to

13 the Department if those code provisions are not included;

14 correct?

15           MR. GEE:  Calls for speculation.

16           THE COURT:  Sustained.

17           MR. VELKEI:  Your Honor, he has twenty years, ten

18 years of experience in this context.

19           THE COURT:  But you're asking him to figure out

20 what is more difficult for your company or a company as

21 opposed to what's difficult for the Department of Insurance.

22           MR. VELKEI:  Well, I mean that's part of his job

23 is to understand the best way to obtain information.

24           THE COURT:  Well, you can ask him that, I guess.

25 I'm not sure that that's -- I've heard that that's part of
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 1 his job.

 2           MR. VELKEI:  Well, let me put it a different way.

 3      Q.   If we agree that the objective is to have an open

 4 dialogue with the company, if that's the primary, if that is

 5 the objective, does -- excluding the code provisions that

 6 may be at issue further an open dialogue or make that

 7 dialogue more difficult?

 8      A.   I have to say with the same response.  It depends

 9 on the circumstances and the objective of the examiner at

10 the time that the question was asked.

11      Q.   I'm not speaking generally.  I'm just speaking

12 with the objective that we're looking solely at the

13 objective being to further an open dialogue with the

14 company, would excluding or holding back the specific code

15 provisions further an open dialogue or make that more

16 difficult?

17           MR. GEE:  Asked and answered.

18           THE COURT:  Overruled.

19           THE WITNESS:  It would depend upon the issue and

20 what the circumstances were of the question because there

21 could be any number of citations that could be attendant to

22 the issue and, therefore, it would be foolish to give four

23 or five different code sections or even one if the

24 questioning does not, if the questioner does not understand

25 what it is that is taking place.  So, depending on the
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 1 circumstance, one might want to know additional facts before

 2 pointing in any particular direction.  That's --

 3      Q.   I'm sorry.

 4      A.   -- that's my answer.

 5      Q.   And meaning in that circumstance that the

 6 Department shouldn't include the codes if they don't know

 7 what the particular violations may be?

 8      A.   Well, again, sir, I mean I don't know what is

 9 being communicated by this.  You know, Ms. David would know

10 what it was that she was attempting to state here and why.

11 I don't know.

12      Q.   I appreciate -- I appreciate that, sir.  So let me

13 just close the loop then and we'll move on shortly.  When

14 would it be appropriate for the Department to include the

15 specific code provisions in the referrals?

16      A.   In circumstances where there would not be any --

17 any other kind of situation that could apply.  In other

18 words, if the company is failing to do something under the

19 law which the law requires them to do specifically and to

20 the point, then certainly they can -- could include it.  But

21 I'm not going to state that the -- the examiner is required

22 to state a code in every one of their questions.  You know,

23 that -- it depends on the style of the examiner and how they

24 approach their work.  There are different ways of doing

25 interrogatory work.  And some examiners may include codes,
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 1 and some may not.

 2      Q.   But here --

 3      A.   And so I haven't stipulated that.

 4      Q.   Um, okay.  I'm going to move on and perhaps we'll

 5 just take this issue up with Ms. David.  Um, I'm going to

 6 direct your attention to the second bullet point, "Andrea

 7 opening meeting questions."

 8      A.   Yes.

 9      Q.   "Andrea had some follow-up questions after

10 reviewing Francis' overview of the opening meeting notes.

11 You will follow up with Francis".  Is the Andrea that is

12 being referred to Ms. Rosen?

13      A.   I -- I would be guessing but I suspect so because

14 of our inquiring of her on issues about health insurance.

15      Q.   Okay.  So Ms. Rosen was being kept in the loop at

16 this point of the investigation with regard to how things

17 were proceeding, what had been presented up to that point?

18      A.   I -- I suspect so, but I don't know for sure, sir,

19 because we ask counsel for advice all the time.

20      Q.   Okay.  During the period, um, that the, um,

21 examiners were on site, did you personally have meetings

22 with Ms. Rosen to discuss the results of the investigation?

23      A.   During -- what was the first part of your question

24 again, please?

25      Q.   When the examiners were on site with the company
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 1 did you personally have discussions with Ms. Rosen with

 2 regard to the investigation?

 3      A.   I don't have a specific recollection of any

 4 particular conversation.  As I just stated, I, you know, go

 5 to counsel and ask questions about the law, um, you know,

 6 all the time.

 7      Q.   And is it your testimony --

 8      A.   So it could at any time.

 9      Q.   Is it your testimony, sir, that the only

10 conversations you had with Ms. Rosen about PacifiCare

11 related to legal issues?

12      A.   No.  Because of the fact that, you know, we

13 counsel with attorneys on various subjects, and her

14 knowledge of the health area, she may have been one of the

15 attorneys that we counseled or talked with about legal

16 matter.  And, again, this is -- this goes back some time

17 ago.  So, you know, when we're asking about definitions of

18 things or, um, the meaning of things, you know, legally, it

19 would be something that we would go to counsel and ask

20 questions.

21      Q.   Um, were these issues to the follow-up questions

22 legal questions that Ms. Rosen had?

23      A.   I don't know, sir, what Ms. David is referring to

24 here.

25      Q.   Okay.
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 1      A.   Other than, you know, what's stated.

 2      Q.   Fair to say I should talk to Ms. David about that?

 3      A.   I would leave it up to Ms. David to answer that.

 4      Q.   Staying on this theme of maintaining an open

 5 dialogue with the company, um, ever heard of something

 6 called a 21-day draft?

 7      A.   Yes, sir.

 8      Q.   Okay.  Can you tell me what that is, Mr. Dixon?

 9      A.   It is an informal draft of what the officer

10 believes to be a, um, representative example of findings.

11 And it's typically used to conference with the company and

12 discuss, you know, preliminary, what their preliminary

13 findings are.  But it's -- it's an informal document that's

14 typically used.

15      Q.   Okay.  It gives a company to review the

16 allegations in advance a sort of a time and constraints of

17 the statute being triggered?

18      A.   Yeah, it's -- yes.

19      Q.   It gives them an opportunity to iron out any

20 issues or misstatements they may see in that draft report?

21      A.   That's certainly one of the intended purposes of

22 the document, yes.

23      Q.   And, in fact, your bureau had issued such a draft

24 report in the context of the 2006 market conduct exam

25 involved in PacifiCare; correct?
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 1      A.   I don't recall that but certainly that could be

 2 the fact.  I don't have that information at my disposal.

 3           MR. VELKEI:  Okay.  I'd like to introduce as

 4 Exhibit 5190 an e-mail from Ms. David to Ms. Higa, copying

 5 Ms. Vandepas and Mr. Dixon.

 6           THE COURT:  Well, I think we're at 5181.

 7           MR. VELKEI:  So -- I'm sorry.

 8           THE COURT:  I wish we were.

 9           MR. VELKEI:  All right.

10           THE COURT:  All right.  Exhibit 5181 has a front

11 page with a top date of May 5, 2007.

12          (Exhibit 5181 marked for identification.)

13           THE WITNESS:  Uh-huh.

14           Okay, I've reviewed the documents.

15 BY MR. VELKEI:

16      Q.   And is this, in fact, a draft of the type that we

17 have just been talking about?

18      A.   I -- I don't know what this document is.  I see

19 what Ms. David says and she's providing this draft for

20 comments.  It certainly could be what you suggested, but I

21 don't know that that's what it is.

22      Q.   Okay.  And if you do me a favor, Mr. Dixon, I want

23 you to hold that thought, keep that document, and we are

24 going to come back to it --

25      A.   Okay.
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 1      Q.   -- sometime later in the examination.  The

 2 question that remains pending is whether, in fact, this is

 3 an informal draft that was provided to PacifiCare in the

 4 context of the 2006 market conduct exam?

 5      A.   Correct.

 6           THE COURT:  Can I remove the confidential

 7 destination on this?

 8           MR. VELKEI:  Yes, your Honor.

 9           MR. GEE:  I believe this is the Department's

10 confidentiality.

11           THE COURT:  Okay.

12           MR. GEE:  Let me --

13           THE COURT:  Do you want me to hold off on it?

14           MR. GEE:  Could you?  I'm concerned there might be

15 some patient information on this or perhaps, you know what,

16 I see what happened is that there are multiple attachments

17 to this document and I think those attachments have patient

18 information on it.

19           THE COURT:  Well, check it over.  That's fine with

20 me.  I don't see anything off hand but I've been known to

21 miss things.

22           MR. GEE:  It is usually the tables that have

23 patient names on it so --

24 BY MR. VELKEI:

25      Q.   Mr. Dixon, it is usually the case that the



5201

 1 Department provides such an informal draft in the context of

 2 a market conduction exam; correct?

 3      A.   No, I wouldn't -- I wouldn't say usually.  I'd say

 4 that it's operative based on a conference between a

 5 supervisor and the lead examiner.

 6           MR. VELKEI:  I would like to introduce as 5182 an

 7 undated document that was produced from the Department and

 8 it's entitled PacifiCare Exit Meeting Request.

 9           THE COURT:  All right.  5182.

10          (Exhibit 5182 marked for identification.)

11           MR. VELKEI:  There you go, sir.

12           THE WITNESS:  Uh-huh.

13           I've read it.

14 BY MR. VELKEI:

15      Q.   Okay.  Now, this document certainly says that

16 usually the EIC does, in fact, send a preliminary draft;

17 correct?

18      A.   I see that is stated here.  That's correct.

19      Q.   And it states that "This allows the company to

20 iron out any open items, errors or misstatements in the

21 report".

22      A.   I see that as well.

23      Q.   Fair to say that in the context of the 2000 market

24 conduct exam PacifiCare wasn't given that opportunity; were

25 they, Mr. Dixon?
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 1      A.   That's correct.

 2           MR. GEE:  Objection.  Vague as to what that

 3 opportunity is.

 4           THE COURT:  Whatever is stated there, I'll allow

 5 it.

 6           MR. GEE:  The draft or the --

 7           THE COURT:  The draft.

 8           MR. GEE:  -- the opportunity to iron out open

 9 items?

10           THE COURT:  Well --

11           MR. VELKEI:  He already answered the question.

12 All right.

13           THE COURT:  He said they weren't allowed to do

14 that.  I'll let that stand as to those items in this meeting

15 request.

16 BY MR. VELKEI:

17      Q.   Now, it states, "I believe our plan is to prepare

18 the draft for 30-day letter over the bureau's signature".

19 See that statement?

20      A.   Yes, I do.

21      Q.   Okay.  So, in fact, this -- this document states

22 that it was the decision not to send a preliminary draft;

23 correct?

24           THE COURT:  The 21-day draft?

25
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 1 BY MR. VELKEI:

 2      Q.   The 21-day draft.

 3      A.   Okay.  I don't understand the question.  Can you

 4 state the question again, please?

 5      Q.   This document reflects that a decision was made

 6 not to send the 21-day draft in the context of the

 7 PacifiCare 2007 market conduct exam; correct?

 8      A.   That's accurate, yes.

 9      Q.   Okay.  And who made that decision, Mr. Dixon?

10      A.   I believe we were given instruction by upper

11 management to send the statutory, statorially-required

12 preliminary draft.

13      Q.   And instruction would also include instruction not

14 to send a preliminary 21-day draft; correct?

15      A.   Well, I don't recall that instruction.

16      Q.   You were told --

17      A.   Not to do that.

18      Q.   You were told to move straight to a 30-day letter;

19 correct?

20      A.   We were told to send out the preliminary, the

21 formal preliminary draft and that's what we did.

22      Q.   Okay.  And who was upper management?

23      A.   Mr. Laucher.

24      Q.   And, um, this statement -- this document here says

25 "an exit interview would really be the first opportunity" or
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 1 let me withdraw that question.  Based upon the fact that a

 2 21-day draft was not sent to the company, the exit

 3 conference would have been the first real opportunity for

 4 the Department to discuss its findings with the company;

 5 correct?

 6      A.   No, sir.  I would respectfully disagree.

 7      Q.   And what would you disagree within what statement,

 8 Mr. Dixon?

 9      A.   Well, the company has great opportunity to

10 rehearse the findings that would be going into the report

11 during the interrogatory period with the lead examiner.

12      Q.   But we already sent documentation that somebody

13 instructed Ms. Vandepas to even include the specific statute

14 citations on the referrals; correct?

15      A.   That's correct.

16      Q.   Somewhere would the company have known prior to

17 the exit conference what is the findings and the potential

18 violations were?

19      A.   Well, first of all, the interrogatory states the

20 question and they should be able to understand what it is

21 that's at risk and they're answering the question whether or

22 not they did or did not do something.

23      Q.   Are you now speculating about what the company

24 should or shouldn't have known, Mr. Dixon?

25      A.   I don't know what they knew.
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 1      Q.   Exactly.

 2      A.   No, you're correct.  But as far as what the

 3 document says or questions, because of the fact that, you

 4 know, the company typically will come back with questions,

 5 if they don't understand what is being questioned or they

 6 will respond.  That's -- that's been in my experience with

 7 the examination work.  Then the company is entitled to this

 8 30-day draft.  That's what the law requires.

 9      Q.   We're before the 30-day draft.

10      A.   Okay, understand.

11      Q.   So your answer assumes that the company, that the

12 Department was responding and telling the company what its

13 specific concerns were; correct?

14      A.   At, looking at any given referral, it would have

15 to speak for itself as to what the inquiry about -- was

16 about.

17      Q.   There was no -- I'm sorry, sir.

18      A.   That's my answer.

19      Q.   There was no specific writing prior to the actual

20 30-day letter that included a statement from the Department

21 about what they believed to be the alleged violations

22 committed by the company; correct?

23      A.   That I don't know because I don't know what was in

24 the referrals.  As far as a formal draft, that is the first

25 formal draft presented to the company, correct.
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 1      Q.   Well, we do know that the referrals did not

 2 include specific violations in the referrals, right?  We've

 3 seen that document?

 4           MR. GEE:  Objection.  That misstates the

 5 testimony.  The document, I think it's at -- for a

 6 particular set.

 7           THE COURT:  Okay, well, I don't know.  None of

 8 them.  I don't --

 9 BY MR. VELKEI:

10      Q.   Okay, let's go back to 5180, sir.

11      A.   Uh-huh.

12      Q.   The instructions reflect in that document or that

13 referral should be sent to the company without reference to

14 a specific code; correct?

15      A.   That's what the document says, sir.

16      Q.   Were you aware of that instruction being changed

17 at any point in time?

18      A.   I -- I do not recall this e-mail, sir, or this

19 instruction.

20      Q.   And the instruction also says that only after a

21 response has been received by the company will the

22 Department, um, discuss possible citations to use; correct?

23      A.   That's what the document says, correct.

24      Q.   Are you aware of any document that was given to

25 PacifiCare prior to the exit conference that would have
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 1 specified what the Department believed were the potential or

 2 alleged violation of law committed by the company during

 3 that period?

 4      A.   I don't know what documents changed hands other

 5 than the formal examination inquiry documents or referrals

 6 as we refer to them.  Um, and/or what was contained within

 7 them.  Whether or not the examination team attended to this

 8 or the examiner in charge attended to this, I do not know,

 9 sir.

10           THE COURT:  The problem, Mr. Velkei, is that this

11 seems to refer to CTN upload issues.  And there were other

12 issues, lots of other issues, so that -- Mr. Gee's objection

13 makes sense in that context.

14           MR. VELKEI:  Uh-huh.

15           THE COURT:  If you limit your question to the CTN

16 upload, you know, that's a different story.  But you

17 basically ask the question of any referrals.

18           MR. VELKEI:  Uh-huh.

19           THE COURT:  And I don't have that information

20 because that isn't what it said.

21           MR. VELKEI:  Understood, your Honor.  That is a

22 fair point.  I think it is fair to say whether it is

23 unclear, whether it impacts just those referrals or all of

24 them, and I think we have to get that information from Ms.

25 David, frankly.
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 1           MR. GEE:  Well, we have a lot of referrals in

 2 evidence so we can look at them.

 3           THE COURT:  Let's move on.

 4 BY MR. VELKEI:

 5      Q.   The question I have for Mr. Dixon is are you aware

 6 of any documentation that specified, prior to the exit

 7 conference, what the -- what the Department believed were

 8 the alleged violations committed by the company?  You

 9 personally?

10      A.   I'm not -- I'm not personally, I don't recall any

11 documents in that regard, correct.

12      Q.   All right.  And just looking at Insurance Code

13 Section 734.1, if we could, sir?

14      A.   Uh-huh.

15      Q.   I just want to make sure my read of that statute

16 is correct.  But as I understand it, the Department was not

17 required to produce a more formal report, a 30-day letter

18 until 60 days after the close of the market conduct exam.

19      A.   That's my understanding of the statute, that's

20 correct.

21      Q.   Okay.  So there was nothing required by -- there

22 was nothing that required the Department by law to forego

23 this 21-day preliminary draft letter; correct?  Right?

24      A.   I don't understand the question when you say

25 forego.
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 1      Q.   Well, you know that the 21-day draft letter wasn't

 2 sent; correct?

 3      A.   Correct.

 4      Q.   We know that the Department, by law, had up to 60

 5 days after the market conduct exam closed to issue the

 6 30-day letter; correct?

 7      A.   When you say a 30-day letter, you mean the

 8 preliminary report?

 9      Q.   Uh-huh.

10      A.   As per the statute?

11      Q.   As per the statute.

12      A.   Correct.

13      Q.   So there was a period of 60 days during which that

14 21-day letter could have been sent to the company; correct?

15      A.   I'm never -- I've never looked at it that way.

16 Um, I don't know how to answer that because, as I previously

17 testified, the sending of this 21-day letter is something

18 that generally is discussed between the supervisor and the

19 lead examiner as to whether or not they want to go through

20 that process or not.  So it's not, it's operative.  It's

21 between the two of them as to whether or not to utilize that

22 or not.

23      Q.   Um, let me put it a different way.

24      A.   Okay.

25      Q.   Um, they had, the supervisor and the EIC were
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 1 within their discretion to send the preliminary draft 21-day

 2 letter if they wanted to; correct?

 3      A.   That is correct.

 4      Q.   Absent some instruction from upper management that

 5 they should not do so; correct?

 6      A.   Correct.

 7      Q.   Okay.  And as far as you recollect, the

 8 instruction was to proceed directly to the 30-day letter; --

 9      A.   Yes, sir.

10      Q.   -- isn't that true?  Now isn't, in fact, the case,

11 Mr. Dixon, that the Department was rushed because the

12 internal deadline that they had set to complete the MCE

13 report?

14      A.   I don't recall a sense of being rushed.  I think

15 we're always cognizant of the costs associated with an exam

16 and trying to be, you know, more efficient in the way we

17 conduct our business.  But, you know, management always has

18 the prerogative to come and, you know, ask us to complete

19 our work.  So, you know, you know, whether or not we feel

20 rushed as a result of that, um, to use your phraseology, I

21 suppose, you know, employees could feel that way if

22 management asks, you know, that we complete the exam.

23      Q.   Management, in fact, set an internal target date

24 to get the letter completed, correct, the 30-day letter on

25 the draft report?
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 1      A.   I believe that we were asked to complete the

 2 report and, you know, we communicated that to our staff.  I

 3 don't recall a specific date on which they were to complete

 4 it.  They may have asked us to.

 5           MR. VELKEI:  I'd like to mark, I beli4ve it is

 6 5182, your Honor?

 7           THE COURT:  Eighty-three.

 8           MR. VELKEI:  Eighty-three.  An e-mail from Ms.

 9 David to Mr. Dixon dated October 17, 2007.

10           THE COURT:  All right.  E-mail dated, the top date

11 of October 17, 2007 as 5183.

12          (Exhibit 5183 marked for identification.)

13           THE WITNESS:  Okay, I've read it.

14 BY MR. VELKEI:

15      Q.   This, in fact, is an e-mail sent from Ms. David to

16 you on October 17, 2007; correct?

17      A.   That's correct.

18      Q.   And this was sent to you in the midst of your

19 staff preparing a draft report to send to PacifiCare;

20 correct?

21      A.   That appears to be the case, yes.

22      Q.   And I'd like to take you to the very last line of

23 the first full paragraph.

24      A.   Uh-huh.

25      Q.   "I am cautiously optimistic that we will meet the
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 1 10/19 target completion date".  Do you see that?

 2      A.   Yes, sir.

 3      Q.   So, in fact, there was a date set within the

 4 Department to complete the report; correct?

 5      A.   That appears to be the case according to the

 6 document.

 7      Q.   And that date was set at October 19; correct?

 8      A.   I see that, yes.

 9      Q.   In order to meet that date there was no way that

10 the Department could send a preliminary 21-day letter, could

11 it?

12      A.   I don't know, sir.  Because once the draft was

13 completed, depending upon what the conditions were that

14 existed at that point in time, a decision could be made to

15 do it or not.  It depends upon what, what the status of the

16 examination was at that point.  Um, that's --

17      Q.   Ms. David is communicating, sir, that there were

18 difficulties in completing the report by virtue of that

19 October 19 target date; correct?

20      A.   I see that expressed here, yes.

21      Q.   She reported that the staff are drawing

22 conclusions based only on initial responses; do you see

23 that?

24      A.   Yes, sir.

25      Q.   Um, stated "did not have time to follow up with
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 1 the company for clarification"?

 2      A.   That's what she's stating, yes.

 3      Q.   And, in fact, communicated that Ms. Vandepas was

 4 overwhelmed by the responsibilities of preparing this draft

 5 report; correct?

 6      A.   I -- I see that stated here, yes.

 7      Q.   And Ms. David herself was complaining that she was

 8 in the process of trying to prepare the report from the

 9 original 2006 exam; correct?

10      A.   Yes, sir.

11      Q.   And that she, in fact, was putting that down to

12 complete the 2007 market exam report; correct?

13      A.   Now, that's what I see, yes.

14      Q.   And it certainly could have been possible to

15 continue that target draft, draft date, and make it easier

16 for your staff to complete this in a reasonable fashion;

17 correct?

18      A.   State the question again, please.

19      Q.   Had you simply agreed to extend the date to

20 complete the report, some of these pressures that your staff

21 were communicating to you would have been alleviated;

22 correct?

23      A.   Well, I don't know what my response to this e-mail

24 was, if any.  So I don't recall, and I don't want to make a

25 judgment at this point in time on something that took place,
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 1 you know, two and a half years ago.

 2      Q.   To the best of your recollection, no extension on

 3 the draft were given to your staff; were they?

 4      A.   I -- I don't know.  I don't recall, sir.

 5      Q.   So as you sit here today, you don't recall any

 6 extension of the 10/19 target draft date?

 7           MR. GEE:  Asked and answered.

 8           THE COURT:  I'll allow you to answer.

 9           THE WITNESS:  I don't recall, sir.

10           MR. VELKEI:  Okay.

11      Q.   And just forgive me if I already asked you this.

12 Who was it that set that 10/19 date?  Mr. Laucher?

13      A.   I -- I don't recall.

14           THE COURT:  Oh you're asking if it was

15 Mr. Laucher?

16           MR. VELKEI:  Yes.

17           THE COURT:  All right.

18           THE WITNESS:  I don't recall who set the target

19 date if it was I, management or who.

20           MR. VELKEI:  I'd like to introduce as 5184, um, a

21 letter from Ms. Towanda David to Ms. Higa dated November 6,

22 2007.

23           THE COURT:  A letter dated November 6, 2007, is

24 marked as 5184.

25          (Exhibit 5184 marked for identification.)
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 1           MR. KENT:  Okay, I've read it.

 2 BY MR. VELKEI:

 3      Q.   Okay.  Now, if you look at the first page, sir, it

 4 says "Thank you for your May 24 correspondence to our

 5 preliminary draft reports covering the above referenced

 6 Company during the period July 1, 2005 through June 30,

 7 2006."

 8      A.   Uh-huh.

 9      Q.   Does this refresh your recollection that, in fact,

10 a preliminary draft report was sent to PacifiCare in

11 connection with the 2006 exam?

12      A.   This is confusing to me, sir, because of the use

13 of the terminology "preliminary draft".  I'm not sure if

14 this has to do with the formal draft or if it is a

15 preliminary draft, which is not within the statute.  So I'm

16 not sure what she's referring to by that.

17      Q.   Okay.  I'm going to ask you to hold that thought

18 because we're going to show you the formal draft, which was

19 sent in November.

20      A.   Okay.

21      Q.   But fair to say that somebody prepared a response

22 to Ms. Higa for your signature or I take that back.  Ms.

23 David prepared a draft letter to send to Ms. Higa responding

24 to the comments on the draft report that was sent

25 PacifiCare; correct?
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 1      A.   Well, there was a lot in that statement.

 2      Q.   Break it down.  It is easier, sir.

 3      A.   Go ahead.

 4      Q.   This document that we're looking at --

 5      A.   Okay.

 6      Q.   -- is a draft letter that Ms. David had prepared

 7 --

 8      A.   Uh-huh.

 9      Q.   -- that is going to be sent to Ms. Higa in

10 response to comments raised by the company in connection

11 with the 2006 market conduct exam draft report; correct?

12      A.   That's what it appears to be, yes.

13      Q.   And it says at the very top Per Craig, Do Not

14 Provide A Written Response to the Company!"?

15      A.   I see this.

16      Q.   Did you instruct Ms. David not to send this

17 letter, sir.

18      A.   I do not recall that.  I see this written on the

19 document.

20      Q.   So Ms. David might be able to answer that

21 question?

22      A.   I would leave it to her to explain to that, yes.

23      Q.   Any reason after Ms. David had gone through the

24 trouble of preparing this draft that you would instruct her

25 not to send it?
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 1      A.   Certainly.

 2      Q.   And that would be what, sir?

 3      A.   If I were instructed not to.

 4      Q.   Mr. Dixon, were you receiving pressure from

 5 management to get this exam completed; the 2007 market

 6 conduct exam?

 7      A.   I don't know how to interpret pressure.  I'm asked

 8 to do things and I follow the instructions given to me.

 9      Q.   You do not know what the word pressure means, sir?

10      A.   No, sir.

11      Q.   Were folks in management telling you that you

12 needed to get this report done?

13      A.   That could be.  They ask me to do this all the

14 time, sir.

15      Q.   Um, going back to the e-mail from Ms. David to you

16 dated October 17, um, where is your reply, Mr. Dixon, to

17 this e-mail?  What did you say to her?

18           THE COURT:  You're talking about 5183?

19           MR. VELKEI:  Yes, ma'am.

20           THE WITNESS:  I don't recollect my discussion with

21 her regarding this.

22 BY MR. VELKEI:

23      Q.   Presumably, there would have been a response?

24      A.   I -- I suspect so because of, you know, the

25 concerns that she lays out that I don't recall a discussion,
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 1 conversation, e-mail or any other communication.  But it

 2 would be unlike me not to respond back to her but I don't

 3 recall.

 4      Q.   Here there are some pretty serious concerns being

 5 communicated to you; correct?

 6      A.   I would like to answer that in this way.  Um, this

 7 is not unlike a lot of exams which we have to complete where

 8 there's an expression of concern from the supervisors on

 9 behalf of the employees and themselves.  So this would be

10 one of probably within a hundred times in my career that

11 I've had expressions from supervision and from employees

12 about, um, you know, difficult issues that they're having to

13 deal with.  So I certainly appreciate what's being

14 expressed.

15           And as far as the seriousness of it, I think that

16 was the word that you used.  Um, I take all of their

17 communications to be serious, whether or not they're

18 expressing them to this degree or not.

19      Q.   Is it often the case, Mr. Dixon, that the

20 Department prepares market conduct examination reports based

21 on only initial responses without followup from the company?

22      A.   You certainly can do that.  And I don't -- I

23 couldn't tell you how often, but I would say, um, you know,

24 frequently, depending upon the subject matter, you know,

25 under discussion, and what, you know, what the responses
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 1 are.  And, you know, when I read this document and what

 2 you're referring to here, um, I just see that as, you know,

 3 part of the, you know, expression of, you know, their

 4 feelings and those are certainly valid for them to express.

 5      Q.   And, Mr. Dixon, focusing now on a high profile

 6 exam, which is how you characterize this --

 7      A.   Uh-huh.

 8      Q.   -- is it often the case in a high profile exam of

 9 this type the Department issues conclusions without having

10 time for follow-up or clarification from the company?

11      A.   Well, we give that in the 30-day preliminary

12 report when we send that out, that is the time when the

13 company has a formal opportunity to respond to what, you

14 know, the Department has identified.  So that's -- that's

15 the document from which, you know, the company has the

16 ability to respond.  And then we, you know, take that into

17 account.

18      Q.   Presumably, Ms. David was complaining because she

19 wanted time to follow up prior to completing the report;

20 correct?

21           MR. GEE:  Objection.  Calls for speculation.

22           THE COURT:  Sustained.

23           MR. VELKEI:  Your Honor, the point I would like to

24 make with regard to the documentation, the witness has

25 testified that it is likely he would have provided a
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 1 response and we do not have it.  The e-mails that we talked

 2 about earlier, Mr. Laucher talking about, the scope of the

 3 exam, the exam priorities, none of those e-mails have been

 4 produced.  My view is that the Department, the Department

 5 has been less than forthcoming about the documentation

 6 that's been selected from what they produced.

 7           And just to sort of preview, and I think there

 8 was, having gone through the testimony from last week, there

 9 is a whole list of things that we should have been given

10 that we were not.  We are going to follow up with the

11 Department more formally and then raise the issue with the

12 Court if these documents are not produced to us.

13           MR. GEE:  Of course, we'll work with them.  We

14 have gone through Mr. Dixon's files and we've gone through

15 Ms. David's files and produced everything we had.  And I

16 don't believe, if there was a response to this, it would

17 have been withheld and I don't believe the witness said that

18 there was an e-mail response.  He said he probably he may

19 have responded.

20           THE COURT:  Okay.

21           MR. VELKEI:  We'll look back at the transcript.

22      Q.   Mr. Dixon, did you destroy any of the documents

23 related to PacifiCare?

24      A.   No, sir.

25      Q.   Did you fail to conserve any of the documents
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 1 related to PacifiCare in your files?

 2      A.   To my knowledge, I haven't dispensed anything that

 3 I had.  I certainly, in my day-to-day handling of documents,

 4 um, you know, if there were repli -- you know, replications

 5 of things where, um, it's something the doesn't add anything

 6 to a document, I may not have kept it in the course of, you

 7 know, what I'm doing.  But, frankly, I don't know of any, I

 8 mean I've kept everything that I recall, you know, ever

 9 having communicated with, you know, all the documents.  And,

10 frankly, it hasn't been that much.  I mean most of the work

11 done on the examination is done by the supervision and the

12 examiner and examiners.

13      Q.   Focusing back, let's start with e-mails, sir.

14      A.   Yes.

15      Q.   Did you undertake to make sure that any e-mails

16 related to the PacifiCare 2007 market conduct exam were

17 preserved?

18      A.   I did,too.  I archived, you know, by company the,

19 you know, the communications that I have to the extent that

20 I have them.  I don't know of any that I've destroyed.

21           MR. VELKEI:  Okay.  And so it sounds like they

22 should have these communication, Mr. Gee.

23           MR. GEE:  If they existed.

24           THE COURT:  Well, he didn't say that they

25 communicated with her by e-mail.
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 1           MR. VELKEI:  Um, your Honor, we can look back at

 2 the transcript.  He said I probably -- I would have probably

 3 responded and we probably have at least a few of the e-mails

 4 related to the --

 5           THE COURT:  It started out in the hallway so I'm

 6 not sure that he responded necessarily covers e-mails.

 7           MR. VELKEI:  Your Honor, I'll be happy to go back

 8 and look at the transcript.  He's already answered it.  And

 9 I'll be happy to look at the lunch break to remind the Court

10 exactly what Mr. Dixon said.  I would like to reiterate that

11 we've seen at least two e-mails, one related from Mr.

12 Laucher related to exam priorities, and one related to the

13 scope of the exam, neither of which have been produced and

14 are directly relevant.  And to suggest that stuff is missing

15 is a real stretch.  And, again, we're going to, I've created

16 a list from this two days of examination other things and

17 we'll resend it to them, and if we can't resolve it, we'll

18 come to you.

19      Q.   Exit conference, sir, going back to that e-mail

20 that talks about usually the 21-day, um, the 21-day

21 preliminary draft, do you remember that one with no author?

22      A.   5182?

23      Q.   Uh-huh.

24      A.   Okay.

25      Q.   It talks about the company PacifiCare requested an
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 1 exit conference?

 2      A.   Yes.

 3      Q.   Okay.  Um, and, presumably, an agenda was

 4 prepared.

 5      A.   I don't know if there was or not.  So --

 6      Q.   Okay.  Would you have been participating in

 7 preparing any kind of an agenda in connection with the exit

 8 conference?

 9      A.   I typically would not be the one conducting it.

10      Q.   Did you attend the exit conference on the

11 PacifiCare 2007 market conduct exam?

12      A.   I don't have a recollection of it.  I may have.

13 But I don't have a recollection of it.  Certainly could

14 have.

15           MR. VELKEI:  Okay.  In fact, I'm going to mark as

16 exhibit next in order, I think, it is 5185 --

17           THE COURT:  Correct.

18           MR. VELKEI:  -- um, a document entitled PacifiCare

19 exit meeting November 7, 2007 at 2:00 p.m.

20           THE COURT:  All right.  That one is marked as

21 Exhibit 5185.

22           MR. VELKEI:  Let me give you this one, Mr. Dixon.

23           THE COURT:  PacifiCare exit meeting.

24          (Exhibit 5185 marked for identification.)

25           MR. GEE:  There are a couple of documents attached
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 1 to this?

 2           MR. VELKEI:  I think actually it is the same

 3 documents.  I think I may be mistaken.

 4           MR. GEE:  An e-mail as well.

 5           MR. VELKEI:  I think -- forgive me.  I think it

 6 should be the first page, which is CDI 34831, 34832, and

 7 34833.

 8           THE COURT:  All right.  I'll return that e-mail.

 9           MR. VELKEI:  I'll get the exhibit back from you.

10           Thank you, sir.

11           THE WITNESS:  Okay, I've got a chance to look at

12 the document.

13 BY MR. VELKEI:

14      Q.   Okay, um, does this refresh your recollection

15 about whether or not you attended --

16      A.   No, sir.

17      Q.   -- the exit conference?

18      A.   No, sir, it doesn't, because the period of time,

19 but, you know, certainly, it states here that I was so --

20      Q.   Okay.  So high profile exam alleging over 100,000

21 violations and it's your testimony, sir, that you don't even

22 recall attending the exit conference?

23           MR. GEE:  Argumentative.

24           THE COURT:  Sustained.  He just said he doesn't

25 remember.
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 1 BY MR. VELKEI:

 2      Q.   Mr. Cignarale attended as well?

 3      A.   That's what it states here, sir.

 4      Q.   Do you have any idea who would have prepared these

 5 notes?

 6      A.   I don't.  I mean it's very likely that the

 7 examiner, Ms. Vandepas, would be the one that would

 8 typically do that for the examiner there, but I don't know,

 9 sir.

10      Q.   Um, okay.  Let's go to the first bullet point on

11 this second page.

12           THE COURT:  It starts "Provider Contract Uploads"?

13           MR. VELKEI:  Yes.  Exactly.

14      Q.   So just go to the next page, if you could, Chuck.

15           I'm sorry.  I'm talking to the draft person.

16           The first bullet point "Provider Contract

17 Uploads".  Do you see that, sir?  What steps --

18      A.   Yes.

19      Q.   -- did your staff take to distinguish between

20 provider issues affecting United and those affecting

21 PacifiCare?

22      A.   I don't know, sir.  That's something that would

23 have been handled by the examiner and their supervision.

24      Q.   Okay.  Um, do you have any concept of a magnitude

25 of the incorrect payments that affected PacifiCare members
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 1 or providers?  Rough number?

 2      A.   Well, I would refer to the report to see what was

 3 reported there.  I don't want to speculate about what was in

 4 there.

 5      Q.   Okay.  Um, so would the report typically include

 6 that, or should the report include that kind of information?

 7      A.   Well, my understanding of the report is that it's

 8 an objective report based upon what the findings are from,

 9 you know, review of the company records, and their

10 responses.  And whether or not it incorporated this, I don't

11 know to what degree or what the magnitude of that was.

12      Q.   You would agree, would you not, that since the

13 target of the exam was PacifiCare, that it would be

14 important to distinguish those these issues affecting United

15 and those issues affecting PacifiCare?

16      A.   It should be addressed to the company to which

17 that exam applies.

18      Q.   Okay.

19      A.   That's what the report should report.

20      Q.   All right.  And do you also agree with me that the

21 report should reflect, um, the magnitude of the incorrect

22 payments affecting PacifiCare members as opposed to United

23 members or providers?

24      A.   No, I -- I guess I'm just not understanding the

25 question because the report should report for the policy of
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 1 holders for which that come company has been reported.  We

 2 generally would not bring another company into it unless

 3 that was the subject of the report itself.

 4      Q.   Okay.  And this report was specifically limited to

 5 the PLHIC plan; correct?

 6      A.   That, it was limited to the, you know, PacifiCare,

 7 you know, Life and Health Insurance Company.

 8      Q.   Um, now it states in the agenda that total part of

 9 the reason, the Department was told that part of the reason

10 for the provider issues was that "40 percent of the

11 contracts were incomplete providing upload."

12      A.   I see that.

13      Q.   Okay.  And the next statement says "no proof

14 supplied by company to support assertion that contracts were

15 incomplete".  Did the Department --

16      A.   Say that --

17      Q.   Did the Department ask for that information?

18      A.   I don't know, sir.

19      Q.   Do you know if there's any investigation

20 undertaken by the Department to determine whether the

21 assertion that the company made was, in fact, accurate?

22      A.   I don't have present knowledge of that of what

23 occurred, you know, during the investigation, sir.

24      Q.   Okay.  Um, now, the draft report which is going --

25 was sent out within a few days of this exit conference, took
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 1 the position that there were over a million violations, um,

 2 based on failure to send acknowledgment letters?

 3      A.   Understand.

 4      Q.   Okay.  Can you tell me where in this agenda that

 5 that's disclosed to the company?

 6      A.   Where it's disclosed to the company?  I don't know

 7 that.  I don't see it here, sir.

 8      Q.   Um, and then just a final question on this topic,

 9 sir, on this particular document.

10      A.   Uh-huh.

11      Q.   Um, give me one second, if you would.

12                Um, the third bullet point on the second page

13 is dealing with application of a 12-month Pre-Ex period on

14 policies with three or more insureds.  And you see the

15 statement that "the company did a self review for 2006".  Do

16 you see that?

17      A.   Yes, sir.

18      Q.   So, in fact, that would mean that the company went

19 back and determined the impact of the issue and reported it

20 to the Department, correct?

21      A.   I don't know what the company did, sir.

22      Q.   Sir, what does "self review" mean in your opinion?

23      A.   Well, this would be a construct put together by

24 the examiner with the approval of their supervisor as to

25 areas where they need to correct, um, misbehavior or



5229

 1 noncompliance, and whatever that might be, would then be

 2 followed up with the company, asking or requesting that they

 3 do that.  The company generally would be requested to follow

 4 up with them upon completion of it.

 5      Q.   Okay.  So your understanding of self review means

 6 that the company reports to the Department the extent of the

 7 issue and what steps are being done to correct it?

 8      A.   I don't know that that's not -- everything that's

 9 included in a self review process.  Um, and, again, because

10 I'm -- I'm not doing work at an examiner level, they would

11 be far more familiar with that process than I as to what all

12 is incorporated in that.

13      Q.   Just trying, a self review would certainly include

14 the company going back to assess the magnitude of the issue

15 and reporting to the Department?

16      A.   That could certainly be a part, you know, of that

17 process, yes.

18      Q.   And it was the Department's position that this is,

19 in fact, what PacifiCare had done for 2006; correct?

20      A.   I see the statements here, sir.  I don't know what

21 the scope of it was, but I do see that the company, what's

22 stated here is the company did a self review for 2006.  As

23 to what all was accomplished, I do not know.

24           MR. VELKEI:  Okay.

25           THE COURT:  Yeah.
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 1           MR. VELKEI:  Lunch break.

 2           THE COURT:  Sure, let's return at 1:30.  We're

 3 going to be able to finish this?

 4           MR. VELKEI:  We're going to come close.  It's

 5 going to be a little closer to an hour of two of additional

 6 testimony, but I'll try my best.

 7           THE COURT:  Do you want to come back later?  If

 8 you want to come back at 1:15?

 9           MR. VELKEI:  Fine with me.

10           MR. GEE:  That's fine, your Honor.  Thank you.

11 (Whereupon, at 11:55 a.m. a lunch recess is taken until 1:22

12 p.m.)

13
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 4                            -oOo-

 5           THE COURT:  All right.  We'll go back on the

 6 record.

 7           MR. VELKEI:  I think this is 5186, your Honor.

 8           THE COURT:  True.

 9           MR. VELKEI:  Okay.  Thank you.

10           Um, I want to -- this appears to be the draft

11 report of the 2007 market conduct exam, both confidential

12 and public, that were forwarded to the company on

13 November 9, 2007.

14           THE COURT:  Don't we already have those in

15 evidence?

16           MR. GEE:  I think those are in evidence.

17           MR. VELKEI:  The draft one was.  I may be wrong

18 about that.  I don't think it is.

19           MR. GEE:  Give us a moment.

20           THE COURT:  Yeah.  Please do.

21           MR. VELKEI:  Take your time.

22           MR. GEE:  Was it November 9, 2007?

23           THE COURT:  Is it a November 9, 2007?

24           MR. VELKEI:  Yes, it is.

25           MR. GEE:  Yeah.  We have Exhibit 116.
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 1           MR. VELKEI:  Let's check it.  Let's go with this.

 2 This is fine.

 3      Q.   So, um, sir, I'm going to give you a document.  If

 4 you would look it over for me.

 5      A.   Uh-huh.

 6      Q.   And let me know if you recognize it.

 7                Thanks, Bryce.

 8           MR. GEE:  No problem.

 9 BY MR. VELKEI:

10      Q.   That's 116, sir.  You got it?

11      A.   Yes, I had a chance to look at it.

12      Q.   Just so we're clear, on November 9, 2007, you were

13 forwarding to PacifiCare, not just a draft report for the

14 2007 exam, but also for the 2006 exam; correct?

15      A.   I believe that's correct, yes.

16      Q.   Okay.  So the prior draft May 4, 2007 of the 2006

17 market conduct exam --

18      A.   Uh-huh.

19      Q.   -- was, in fact, just a preliminary informal

20 draft; correct?

21      A.   I want to make sure I'm accurate.  You're

22 referring to what we looked at earlier?

23      Q.   Yes, sir.

24      A.   Okay.  Yes, I believe that was just an informal

25 draft that was forwarded, yes.
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 1      Q.   Okay.  So fair to say that the Department provided

 2 PacifiCare with an informal draft of the 2006 exam findings

 3 but not of the 2007 exam findings; correct?

 4      A.   That's my understanding.

 5      Q.   Okay.  Let's try, if we can, to the 2007 report,

 6 sir.

 7      A.   Uh-huh.

 8      Q.   Let me figure out which is which.  Why don't we

 9 start with the confidential exam as of May 31 -- May 13,

10 2007 confidential report?  If you could find that?

11           MR. GEE:  Do you have the Bates number?

12           THE WITNESS:  Is it, um, is it -- I don't see it

13 either.  Would that be 11 -- 11285?

14           MR. VELKEI:  Let me check and make sure, sir.

15 111285.

16           Let's check that.

17      Q.   Okay.  Yes, it is, sir.  It starts at 111285.

18 Okay.  And if you would turn to Bates number 111290.  I

19 appreciate that.

20      A.   Uh-huh.

21      Q.   Now, as I recall your testimony, sir, that there

22 were part of what prompted this market conduct exam was the

23 number of complaints that the Department received related to

24 PacifiCare?

25      A.   Give me the first part of the question again,
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 1 please.

 2      Q.   As I recollect your testimony, Mr. Dixon, part of

 3 what prompted the market conduct exam or at least got your

 4 attention were the number of complaints lodged against

 5 PacifiCare?

 6      A.   That's correct.

 7      Q.   Okay.  And these are actually referenced in the

 8 scope of the examination at page 111290; correct?  At the

 9 very top?

10      A.   Yes.

11      Q.   Okay.

12      A.   Number three.

13      Q.   And the report references a draft report,

14 references complaints by providers?  And just by frame of

15 reference, sir, perhaps --

16      A.   Which number are you looking at?

17      Q.   The very top, which is the scope of the

18 examination.

19      A.   Uh-huh.  Yes, I see that.

20      Q.   Okay.  Um, and there, obviously a reference is not

21 just consumer complaints, but provider complaints as well;

22 right?

23      A.   Uh-huh.

24           THE COURT:  Is that a yes?

25           THE WITNESS:  Yes.
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 1           THE COURT:  Thank you.

 2 BY MR. VELKEI:

 3      Q.   Isn't it the fact the case, Mr. Dixon, that the

 4 statute had only taken recently in effect that set up a

 5 framework for providers to file complaints?

 6      A.   I believe that's correct.

 7      Q.   So really there was no formal mechanism for

 8 providers filing complaints before July, 2006; isn't that

 9 true?

10      A.   I believe -- I thought that the act became

11 operative January 1, 2006.

12      Q.   Okay.  Why don't we, if we can, turn to, if you

13 could, to 10133.661 of the Insurance Code.

14           THE COURT:  Okay.  The Insurance Code.

15           THE WITNESS:  Yeah, I have it.

16 BY MR. VELKEI:

17      Q.   So the statute provided that on or before July 1,

18 2006 the commissioner would set up a process whereby the

19 health care provider could file a written complaint with the

20 Department; correct?

21      A.   That appears to be the case, yes.

22      Q.   And that bill was sponsored by the CNA; isn't that

23 true?

24      A.   That I don't know, sir.

25      Q.   But fair to say there is no real baseline to test
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 1 what would be unusual number provider complaints since the

 2 process for providers to complain was a recent one; is that

 3 fair to say?

 4      A.   Well, could you explain to me what you mean by

 5 unusual?  I don't know how to respond to the question

 6 otherwise.

 7      Q.   Well, I think unusual is a pretty standard term.

 8 Why don't I try to ask it a different way.  Part of what I

 9 understood the testimony was there was a spike in complaints

10 that got the attention of the Department; correct?

11      A.   My testimony was that a supervisor had come to me

12 and advised me that there was, um, that there were

13 complaints in excess of number of complaints and that they

14 were continuing.  That's my best recollection of how I, you

15 know, became aware of that.

16      Q.   Okay.  Excessive number of complaints would

17 suggest that there was some ability to compare it to prior

18 years; correct?

19      A.   That -- that I don't know if it was compared to

20 anything.  I just know that they were concerned with the

21 number of complaints that they were receiving.

22      Q.   Okay.  Um, did you consider this to be an unusual

23 number of complaints that were received by the department?

24      A.   I --

25           MR. GEE:  We're talking about provider complaints.
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 1 BY MR. VELKEI:

 2      Q.   Any kind of complaints.

 3      A.   Well, what I'm informed by another area of the

 4 Department about a complaint increase, I take that, based

 5 upon who it is that's communicating it to me, and what my

 6 experiences with them, as to how much importance I would

 7 place on it.  So when I was informed by Ms. Smith about the

 8 complaint situation and I further asked her questions that

 9 indicated to me that it may be a much larger problem than

10 just the complaints alone, at that point, you know, I

11 informed my supervisor about it.  So whether or not that's

12 unusual, I deal with the unusual all the time.  I get

13 information from others all the time about something that is

14 different than the norm.

15      Q.   Did you consider this to be an unusual number of

16 complaints were filed against PacifiCare in late '06 in

17 early '07?

18      A.   I don't know how else to answer that, sir.

19           THE COURT:  Well, it's a yes or no question.

20           THE WITNESS:  Um --

21           THE COURT:  You can answer yes and explain it.

22 You can answer no and then explain it or you can say you

23 can't answer the question.

24           THE WITNESS:  It is unusual to me in that it

25 sticks out from what I would consider the norm for the
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 1 number of complaints that most companies would receive.

 2 BY MR. VELKEI:

 3      Q.   Understood.  Now, how about specific provider

 4 complaints.  Did you think there was an unusual number of

 5 provider complaints in late '06, in early '07?

 6      A.   I don't recall discussing provider complaints, per

 7 se.

 8      Q.   Fair to say there was no mechanism for providers

 9 to complain to the Department before July 2006, no formal

10 mechanism; correct?

11      A.   I don't recall that, sir.  Um, because the

12 Department collects a lot of information.  Whether or not

13 there's a law in place, you know, we study information that

14 is given to the Department.  So whether there's a formal

15 process or not, I don't recall at the time what information

16 was studied by my exam staff in that regard.

17      Q.   Mr. Dixon, going back to 10133.661 --

18      A.   Uh-huh.

19      Q.   -- the legislature put in place to require the

20 commissioner to initiate a formal process with providers to

21 make complaints to the Department; correct?

22      A.   Yes, sir.

23      Q.   So prior to that time, July 2006, there was not a

24 formal mechanism for providers to make complaints; correct?

25      A.   Not to my knowledge.
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 1      Q.   Thank you, sir.

 2      A.   Uh-huh.

 3      Q.   Now, turning to page four of the draft report, the

 4 executive summary of claims sample reviewed.

 5      A.   What page number, sir?

 6      Q.   Page -- well, I'm just using page four of the

 7 report.

 8      A.   Oh, okay.  Okay.  I have it.

 9      Q.   Okay.  And I'm referencing down where it says "The

10 company indicated a spike in processing errors occurred as a

11 result provider contracting efforts due to a network

12 transition affected June 23, 2006".  Do you see that?

13      A.   I see that, yes.

14      Q.   I'm assuming, based on your prior testimony, you

15 knew nothing about that?

16      A.   I don't recall it.  A discussion about that.

17      Q.   Okay.  Do you, and fair to say, you probably

18 didn't undertake any kind of investigation to acquaint

19 yourself with the statements reflected in this draft report?

20 Specifically, the sentence I just read you?

21      A.   Well, I don't know what I questioned the

22 supervisor or the drafter of the reported employee.  I

23 typically have questions.  I do not have a recollection of

24 any particular discussion of the report at this point in

25 time.
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 1      Q.   Now, you assisted in the preparation of this draft

 2 report before it was sent to the company; correct?

 3      A.   Yes, sir.  That would be the normal course of

 4 events.

 5      Q.   And fair to say that this specific piece of the

 6 report you didn't have any involvement?

 7      A.   Well, I would look at the entire report.  As far

 8 as what I did or didn't do or what I did or didn't say at

 9 the time, I don't recall.

10      Q.   But the company is attributing the problems that

11 it experienced to this network transition; correct?

12      A.   I see that in the report, yes, sir.

13      Q.   And it's your testimony that you have no idea what

14 they were referring to?

15      A.   I don't recall at the point in time if I made any

16 inquiry or un, you know, understood or didn't understand.

17 Typically, when I read something, if it's something that I

18 don't understand, then I would ask questions about it.

19      Q.   But you don't recall anything about this network

20 transition as you sit here today; correct?

21      A.   I don't recall having a discussion about it.

22      Q.   Okay.  Do you recall anything about this issue as

23 you sit here today?

24      A.   I -- I just don't, sir.  I mean it's been several

25 years and hundreds of reports that I've reviewed.  So the
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 1 specifics of it.

 2      Q.   Just one final question, and close the loop.  Can

 3 you even generally describe what you think the company's

 4 referring to here?

 5      A.   Well, I vaguely understand that there's a -- what

 6 they're saying is a metric network transition that occurred

 7 and that they were making efforts to correct processing

 8 errors that had occurred -- that had occurred as a result,

 9 you know, of that transition.

10      Q.   Uh-huh.

11      A.   Um, but I -- I don't know what the elements of all

12 of that is.  I mean --

13      Q.   You're just reading from the report?

14      A.   Yeah, I'm just basically reading from the report.

15 I -- I don't recall having any -- you know, personal

16 involvement in that specific, you know, question.  I know

17 it's, you know, the provider contract issue, I recall that

18 there were questions about whether or not providers had, um,

19 you know, their contracts were, you know, squared away with

20 the company.  That's about the most that I recall.

21      Q.   Um, the focus of this draft report was on paid

22 claims; correct?

23      A.   On paid claims?

24      Q.   Yes.

25      A.   Give me a moment to look at the draft.
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 1           No, it appears it -- it addressed, um, other

 2 issues.

 3      Q.   Sir, my question was, the focus of this report was

 4 unpaid claims, not whether it addressed other issues.  Would

 5 it be fair to say that the focus of this report was on the

 6 population of paid claims for the 2007 period?

 7      A.   Well, I guess I don't understand the question

 8 because I don't see that it addresses paid claims per se.

 9      Q.   If we stay on that same page, sir, if we go, if

10 you could just go to the second paragraph of that page.

11           Right.  It's talking about the examiners reviewed

12 1,125,707 paid claims?

13      A.   Okay.  I see that.

14      Q.   So fair to say that the focus of this report was

15 on paid claims, Mr. Dixon?

16      A.   Well, that's only one part of this report.  I

17 don't know that that's the focus only.  Because if you go

18 on, in that same paragraph, it discusses a denied claims,

19 provider disputes, member appeals, and contract agreement

20 uploads, so it covers more than just paid claims.

21      Q.   The majority of the violations alleged in this

22 report relate to paid claims; correct, Mr. Dixon?

23      A.   Yes, sir.

24      Q.   And just roughly how many alleged violations

25 related to denied claims?
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 1      A.   According to the draft, 312 alleged claim handling

 2 violations.

 3      Q.   Okay.  As opposed to over 100,000 alleged claim

 4 violations with respect to paid claims; correct?

 5      A.   Did you say 100,000?

 6      Q.   Over 100,000?

 7      A.   Could you point me to where that -- where it says

 8 that, sir?

 9      Q.   Well, sir, I'm looking for the 100,000.  But you

10 participated in this, the preparation of this report;

11 correct?

12      A.   Well, two, two to three years ago, sir.

13      Q.   Okay.  But do you have any sense of the number of

14 violations being alleged as a result of this exam report?

15      A.   Well, there were many.  I recall that.  As far as

16 what the number is, I haven't committed to memory each and

17 every report that I've ever, you know, officiated.  So I

18 would like the report to see what it states.

19      Q.   Okay.  Could you look to the report and let me

20 know what it says -- it states?

21      A.   As far as the total number of ---

22      Q.   Alleged violations?

23      A.   -- alleged violation?

24      Q.   Yes, sir.

25      A.   Alleged violations.
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 1      Q.   I'm going to ask you to break it down between paid

 2 claims and denied claims.

 3           And I, actually, I misspoke, so please forgive me,

 4 sir, because at the time this report was prepared, I believe

 5 you were alleging that there were over a million violations

 6 in connection with paid claim files; correct?

 7      A.   That could be.

 8      Q.   All right.  Would you take a look at your report

 9 and let me know?

10      A.   Okay, that's where the conflict for me, the

11 100,000.

12           Okay.  It appears, um, there were 1,176,657

13 alleged, um, violations.

14      Q.   On paid claims?

15      A.   On paid claims, that's correct.

16      Q.   And fair to say that number was not disclosed in

17 that agenda at the exit conference we looked at earlier?

18      A.   Let me go back and look at that, sir.

19      Q.   Take your time.

20      A.   Sure.  No, I don't -- I don't see it on the

21 agenda.

22      Q.   Um, if we could turn to page nine of this draft

23 report, and I'm just looking at the page at the bottom of

24 the report.

25      A.   Uh-huh.  I'm on page nine.
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 1      Q.   And so if I read this correctly, your reports to

 2 the company alleged 42,137 instances of violating the

 3 timeliness of payment statute?

 4      A.   I see that, yes.

 5      Q.   Okay.  And that -- the timeliness of payment

 6 largely impacted providers as opposed to consumers; correct?

 7      A.   Without going through and reading the report to

 8 make that assumption, I mean I'm not prepared to say

 9 affirmatively or negatively on that question, sir.  I don't

10 know the report well enough to be able to state that.

11      Q.   So you had a sense of it, sir, generally speaking,

12 we're talking about timeliness of payments to providers in

13 most instances, not to members; correct?

14      A.   Well, if -- if I could, I'd like to read the

15 section in the summary to see what it is that's stated

16 there.  I don't know what it says.

17      Q.   If you would like to take the time, whatever makes

18 you most comfortable, sir.

19      A.   Okay.  And, again, we're talking about the 42,137?

20      Q.   Yes, sir.

21      A.   I don't -- I don't see that indicated here in the

22 report as far as providers are concerned.  It just states,

23 um -- it just states that the claims were not reimbursed as

24 soon as practical.  Per Section A.  Unless I'm missing

25 something.  That's my take on what the summary says.
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 1      Q.   Um, so you don't know one way or the other?

 2      A.   I don't know the report well enough to state that,

 3 sir.

 4      Q.   Okay.  Um, the one, the alleged 1,125,707

 5 violations of 10133.66(c)?

 6      A.   I see that.

 7      Q.   Now, that statute is specific to providers;

 8 correct?

 9      A.   That's the statute that you just showed me and I

10 believe that is the -- that is the case, yes.

11      Q.   Um, it's somewhat different statute, sir.  It is

12 10133.66, not 661, but, again, just to be clear, that

13 statute is also specific to providers; correct?

14      A.   .66 is a subsection.  You said C, was it?

15      Q.   Yes, sir.

16      A.   Yes, that applies to providers.

17      Q.   Okay.

18      A.   Uh-huh.

19      Q.   All right.  Um, I'd like to now direct your

20 attention to, if I can, to the third page of the report and

21 it's the Roman numeral IV.  The review of electronic pled

22 claims data.

23           Page four, Chuck.

24      A.   Roman Numeral IV?

25      Q.   That is page three.  And then it's number IV,
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 1 there.

 2      A.   Okay.

 3      Q.   If I understand this statement correctly, the

 4 electronic analysis was limited to determining timely

 5 acknowledgment payment of claims and timeliness of payment;

 6 is that correct?

 7      A.   As I understand what's being stated here is the

 8 examination included these things but, in my mind, you know,

 9 we're -- we're not discounting the fact that there could be

10 other things that we could evaluate.  So this -- this is not

11 all inclusive of everything.  This is just stating, um, some

12 of the things that were included in the examination.

13      Q.   Sir, this states "this analysis was limited to a

14 review of timely acknowledgment of claims and timeliness of

15 payment of claims".  Was that statement correct?

16      A.   That's correct.  That's what the statement says.

17      Q.   So, in fact, just so we're clear, you utilized the

18 electronic analysis to evaluate timely acknowledgment of

19 claims and timeliness of payment; correct?

20      A.   That's what the document says, correct.

21      Q.   And is that consistent with your recollection,

22 sir?

23      A.   It is not because I don't know what all was

24 evaluated and, therefore, you know, what was recorded.  What

25 the -- what this was essentially attended to.  Basically,



5248

 1 they could have evaluated many different things.  But the

 2 report states this and that's what we got to live with.

 3      Q.   I'm sorry.  Is the statement in this report

 4 correct or not, Mr. Dixon, to the best of your knowledge?

 5      A.   I don't know.

 6      Q.   Presumably, if it were not, you would have

 7 commented on it prior to it being sent to the company?

 8      A.   If I had noticed it or recognized it, I would have

 9 asked for clarification from the supervisor.

10      Q.   I imagine, as a matter of policy, the Department

11 is going to strive as much as possible to make sure that the

12 report that gets sent to the company is correct at the time

13 it's sent?

14      A.   That is correct.

15      Q.   Okay.  And presumably there would have been at

16 least some efforts taken in that regard by you and your

17 staff?

18      A.   Absolutely.  And that, you know, essentially is at

19 every level of the process we try to be as accurate as we

20 possibly can in our reporting.

21           MR. VELKEI:  Okay.  So I'm going to mark as

22 exhibit next in order --

23           THE COURT:  5186.

24           MR. VELKEI:  -- 5186 an e-mail from Derek

25 Washington to Colleen Vandepas copying Ms. David and
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 1 Mr. Dixon.

 2           THE COURT:  Are you okay?

 3           MR. VELKEI:  Here you go, your Honor.

 4           Mr. Dixon.

 5           THE COURT:  I'm going to mark as 5186 an e-mail

 6 with the top date of August 31, 2007.

 7          (Exhibit 5186 marked for identification.)

 8           THE WITNESS:  Okay.  I have looked at it.

 9 BY MR. VELKEI:

10      Q.   Okay.  5186 reflects the initial conclusions by

11 Mr. Derek Washington with regard to timeliness and payment;

12 correct?

13      A.   Uh-huh.

14      Q.   These were the preliminary findings of

15 Mr. Washington?

16      A.   Well, timeliness of payment, yes.  Yes, that's

17 correct.

18      Q.   Amongst other things?

19      A.   Yeah.

20      Q.   Okay.  So an e-mail here provides preliminary

21 findings with regard to the total paid population?

22      A.   Uh-huh.

23      Q.   Total denied population, total population, total

24 late paid population, late paid, no interest paid population

25 and total denied late; correct?
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 1      A.   Uh-huh.

 2           THE COURT:  Is that a yes?

 3           THE WITNESS:  Yes.

 4 BY MR. VELKEI:

 5      Q.   As it turns out, Mr. Dixon, these numbers were way

 6 off base; correct?

 7      A.   Well, I -- I don't know how to make a judgment

 8 about that, you know, at the time, and I may have inquired

 9 myself.  I don't know if I did or not, um, you know, gone

10 and talked to Ms. Vandepas or to Ms. David about it, so I

11 don't know how, um, how far, you know, what it was that, you

12 know, was reported and how different they were from the

13 original.

14      Q.   There is not a single piece of data in this e-mail

15 that is, in fact, correct; is there, Mr. Dixon?

16      A.   I don't know, sir.  I mean I wasn't involved in

17 the collection of the analysis of the data.

18      Q.   Well, presumably you have an interest in making

19 sure that the analysis is done correctly; right?

20      A.   Yes.

21      Q.   So if we compare the conclusions in this report,

22 in this e-mail to what's actually in the report --

23      A.   Uh-huh.

24      Q.   -- there is a wide differential in the numbers;

25 correct?
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 1      A.   There is.

 2      Q.   And presumably the ones in the report are more

 3 accurate than the ones in this e-mail?

 4      A.   Correct.

 5      Q.   Okay.  So if we look at a total paid population,

 6 it shows 1,638,639; do you see that?

 7      A.   Yes.

 8      Q.   In fact, that's way off of the number it actually

 9 turned out to be as reflected in the report?

10      A.   In the final report or in the preliminary report?

11      Q.   In the preliminary report, Mr. Dixon.

12      A.   Um, it appears there was some differences, yes.

13      Q.   Well, the actual number is 1,125,000; correct?

14      A.   Okay.  I'm sorry.  Where is it that you're looking

15 at?  We're looking at a lot of numbers here.

16      Q.   Understood.  Page four of the executive summary of

17 the draft report at page four.

18      A.   Okay.  Page four of the executive.  Okay.  All

19 right.  Yes, I can see that there's a difference between

20 what occurred here in August and when we sent this out.

21      Q.   A significant difference; correct?

22      A.   Yes.

23      Q.   Okay.  And the same is also true of the total

24 denied population, isn't that correct, Mr. Dixon?  The

25 number reflected in this e-mail is way off base as well?
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 1      A.   Well, I don't -- I'm looking for where that is

 2 reported in the report.

 3      Q.   Page six, sir.

 4      A.   On page six?

 5      Q.   Yup.

 6      A.   Yes, I see that.  There is a difference, yes.

 7      Q.   Significant difference?

 8      A.   Yes.

 9      Q.   So Mr. Washington's findings, based upon his use

10 of ACL program, came up with a number that was nearly twice

11 what it should have been; correct?

12      A.   That appears to be the case.

13      Q.   Okay.  Also true with regard to total late paid,

14 um, it was determined by Mr. Washington, based on this

15 electronic analysis, that there were 75,866 instances of

16 late payments; correct?

17      A.   In accordance with the e-mail?

18      Q.   Yes, sir.

19      A.   Correct.

20      Q.   And that number was also way off base, even by

21 your own reckoning, in the draft report; right, Mr. Dixon?

22      A.   In -- in what portion of the report that we're

23 looking at now?

24      Q.   Going back to page nine.

25      A.   Okay.  Total late, yes.
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 1      Q.   And the whole, the total denied late 26,021

 2 doesn't even appear in the report; does it?

 3      A.   Which -- which number, sir?

 4      Q.   Total denied late, 26,021, that number doesn't

 5 even appear in the report; does it, sir?

 6      A.   I don't see that number in the report, no.

 7      Q.   Okay.  And then finally the conclusion by

 8 Mr. Washington, based on the electronic analysis --

 9      A.   Uh-huh.

10      Q.   -- that there were 53,959 instances where no

11 insurance was paid but should have been --

12      A.   Uh-huh.

13      Q.   -- that number was seven times what the number you

14 actually put in the report was; correct?

15      A.   Apparently so, according to what I see here.

16      Q.   Now, what happened, Mr. Dixon?

17      A.   I don't know.

18      Q.   Do you have an idea?

19      A.   I wasn't -- I wasn't involved in the adjustment or

20 what occurred.  I mean that's one of the reasons that we put

21 together a draft report and sent it to the company.

22      Q.   But the draft report you put together, the numbers

23 are far different than the ones that were initially reported

24 to you?

25      A.   Well, it wasn't reported to me.  I got -- I got
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 1 the report.  As far as, you know, what's occurring here,

 2 this was between the lead officer, Ms. Vandepas, and

 3 Mr. Washington for reconciliation.

 4      Q.   Uh-huh.  Um, at least these initial numbers as

 5 reflected in 5186 would certainly raise some questions about

 6 the reliability of the electronic analysis; fair to say?

 7      A.   I -- I don't know that I would make that judgment

 8 because I don't know where they were in the process or how

 9 many times they actually had had discussions like this or

10 that they'd been through the data.

11           I would expect, at some point, um, Ms. Vandepas,

12 as the lead, would go back to Mr. Washington and ask for

13 verification and/or discuss, you know, the issues involved

14 in the analysis as well as, you know, discuss it with her

15 supervisor to try to arrive at a point where what was put

16 together, you know, followed, you know, what she would

17 understand logically as well.  So I, you know, I don't know

18 what happened, you know, as far as, you know, how they came

19 up finally with a report figure.

20      Q.   So you left it to Ms. Vandepas to look into the

21 reliability of the conclusions that Mr. Washington was

22 making from the electronic analysis?

23      A.   I actually rely upon the supervisor to check out

24 everything before it comes to me.  And I certainly put

25 great, um, confidence in the lead officer of the exam to do
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 1 that.  So that when they present a report to their

 2 supervisor, you know, there will be a common agreement as to

 3 everything that's stated in the report.  That all occurs may

 4 before it ever comes to me.  I generally don't get involved

 5 in the nuts and bolts of exams other than where people make

 6 inquiries or I'm asked to make an inquiry.

 7      Q.   So you left it to Ms. David to look into the

 8 reliability of the conclusions that Mr. Washington was

 9 making from the electronic analysis?

10      A.   That -- that is the norm for me, yes.

11      Q.   If I could, um, turn to the findings, which I

12 think is at page nine, in referencing the first one, 42,137?

13      A.   Uh-huh.

14      Q.   And it references CIC 10123.13(a)?

15      A.   Yes.

16      Q.   Could we turn to that, if you don't mind?

17      A.   On page nine?

18      Q.   Turn to the statute, the 10123.13?

19      A.   Uh-huh.

20           I'm there.

21      Q.   Okay.  Generally, the requirement that a claim be

22 paid within 30 working days requires that the claim not be

23 contested in any fashion; correct?

24      A.   That's correct.

25      Q.   So just the fact that somebody's paid longer than
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 1 30 working days from receipt of the claim doesn't

 2 necessarily violate the law; do you agree?

 3      A.   I agree.

 4      Q.   And if the claim is reasonably contested by the

 5 insurance company, there is no obligation to pay within that

 6 30 working day period; correct?

 7      A.   I believe that's correct, yes.

 8      Q.   Okay.  And the statute talks about what -- what it

 9 means to be reasonably contested; correct?

10      A.   Uh-huh.

11           THE COURT:  Is that a yes?

12           THE WITNESS:  Yes.

13 BY MR. VELKEI:

14      Q.   And it makes clear that a claim is reasonably

15 contested what the insurer has not received a completed

16 claim and all the information necessary to determine payer

17 liability for the claim or has not been granted reasonable

18 access to information concerning provider services.  Do you

19 agree with that statement of law?

20      A.   Where -- where are you at in -- in the Code?

21      Q.   10123.13 C, sir.  What it means to be reasonably

22 contested.

23      A.   Yes.

24      Q.   Okay.  Now, just for purposes of terminology, sir,

25 if something is not contested, I'm going to call it a clean
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 1 claim.  And if something is contested meaning they don't

 2 have, the client or the insurance company doesn't have all

 3 the documentation, I'm going to call that a dirty claim?

 4      A.   Yes.

 5      Q.   Have you heard those terms used before?

 6      A.   No, sir.

 7      Q.   Okay.  All right.  So if you work with me on that,

 8 the electronic analysis only looked at the date of receipts

 9 of the claim and when the claim was finally adjudicated;

10 isn't that correct?

11      A.   I don't know how Mr. Washington or anyone else

12 that worked on the electronic evaluation, how they made that

13 evaluation.  I know that they looked at data that the

14 company provided, but I don't want to speculate about what

15 all they did or how they proved their conclusion.

16      Q.   Fair to say though that to determine whether

17 something is a clean claim or a dirty claim, you have to

18 look at each claim filed; correct?

19      A.   I think that would be reasonable from the -- in

20 the context of, you know, looking at files.  But when you're

21 doing electronic analysis, you live with what you have to

22 evaluate.

23      Q.   Well, then, you're still subject to the

24 requirements of the law; correct?

25      A.   Well, absolutely.  But the company would have to,
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 1 um, you know, prove if we saw significant time delays, then

 2 all these claims were, as you had expressed it, dirty claims

 3 where there was a contesting of the circumstances.

 4      Q.   Fair to say that the Department did not look at

 5 each of the 42,137 claim files to determine whether each of

 6 those claim files was clean or dirty; correct?

 7      A.   I don't recall.

 8           MR. GEE:  No foundation.

 9           THE COURT:  Overruled.  If he knows.

10           THE WITNESS:  I'm sorry.

11           THE COURT:  Overruled.  If you know.

12           THE WITNESS:  Okay.  I don't know what it was that

13 Mr. Washington or Ms. Vandepas did to that extent.

14           MR. VELKEI:  Um, okay.

15      Q.   Typically, in the situations that you're aware of

16 where they looked at the whole claims population in

17 assessing timeliness of payment, is it a practice of the

18 Department to look at each claim filed to determine whether

19 the claim is clean or dirty?

20      A.   I think it would be individual in nature, um,

21 based upon the EIC's, um, understanding of what is -- has

22 been reported to them, how much they -- they trust the

23 information or not.  And, certainly, when you're looking at

24 a large population of -- of claims, the analysis, just

25 because of the time dimensions for the exam, they may not go
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 1 to the expense of looking at individual claims to verify one

 2 way or the other.  In this case, I do not know, you know,

 3 what occurred in that regard.

 4      Q.   It takes a lot of time to look at 42,137 claim

 5 files; doesn't it, sir?

 6      A.   Yes, sir.

 7      Q.   And, frankly, you, the Department expected the

 8 company to do that for the Department in the 30 days they

 9 were given to respond to this draft; isn't that true?

10      A.   That's a judgment call based upon both the

11 supervisor and the EIC's discussions as to what they would

12 or would not want the company or expect the company to do.

13 And, again, I don't know to what extent they proved whether

14 or not those claims were dirty or not, according to your

15 terminology.

16      Q.   And you wrote those reports, you sent the reports

17 to the company; correct?

18      A.   Yes.

19      Q.   You signed off on the report that was alleging

20 42,000 violations and timeliness of payment; correct?

21      A.   That is correct.

22      Q.   And when you sent that report, you didn't even

23 know whether anybody at the Department had looked to see

24 whether each of those claim files was, in fact, a clean

25 claim or a dirty claim; correct?



5260

 1      A.   Well, I'm not saying that I didn't know.  I'm

 2 saying that there was enough evidence presented to us during

 3 the examination that suggested that the company was late.

 4 And that's the reason that we expressed it in the report.

 5      Q.   What's the evidence, sir?

 6      A.   The fact that there was an electronic analysis

 7 done and it was presented to the company in draft form.

 8 They had an opportunity to respond to it in that

 9 circumstance and show us enough evidence to prove that they

10 were, in fact, on time or that they had additional, um, you

11 know, they had contested claim and process.

12      Q.   They had 30 days to do it; right?  That's all you

13 gave them?

14      A.   I believe that's the structural period, yes.

15      Q.   And to be accurate in responding to that analysis,

16 they would have had to have looked through every one of

17 those claim files to determine whether, in fact, the

18 Department's assertion was correct?

19      A.   How they would accomplish the task would be up to

20 the company.  I don't know that they didn't have a key for

21 each one that was contested that -- because I've seen

22 companies that have done this, that have put that

23 information in their computer system when it was a contested

24 claim.

25      Q.   Do you have any information --
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 1      A.   So how the company keeps its books is up to the

 2 company, you know.  They certainly need to be in order.  And

 3 I would anticipate that they're able to respond in such a

 4 situation given their size and, you know, the amount of

 5 market share that they have in the state.

 6      Q.   So their market share?

 7      A.   Yes.

 8      Q.   How much market share did PLHIC with 132,000

 9 members have in the PPO market in California, Mr. Dixon?

10      A.   I don't know what the share was.  But I know that

11 in comparison to most of the companies they're one of the

12 larger companies.

13      Q.   So just because it was a large company, you

14 thought they should be able to figure this out in 30 days?

15      A.   My experience, the 21 years, at least in

16 regulation, I've seen companies with very sophisticated ways

17 of tracking their claims and what's happening in the claim

18 area.  Some companies have more sophisticated, you know,

19 systems than others.

20      Q.   But you don't know what kind of systems PacifiCare

21 had in this regard; right?

22      A.   As I said before, I don't know what Mr. Washington

23 or Ms. Vandepas looked at to determine the fact that those X

24 number of electronic violations existed.

25      Q.   And as we've already established, the number of
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 1 times at this point in time that the Department had looked

 2 at the entire claim population was reasonably limited;

 3 correct?

 4      A.   What was reasonably limited?

 5      Q.   The number of times they'd actually done an audit

 6 or report based on the entire claims population?

 7      A.   Yes, I would say that that's accurate.

 8      Q.   Um, do you know what a rework is, sir?

 9      A.   No, sir.

10      Q.   No idea?

11      A.   I would be speculating.

12      Q.   Okay.  Let's switch over to acknowledgment of

13 receipts.  Now, you said that the electronic database was

14 utilized to evaluate the number of, um, files in which there

15 was not a written acknowledgment letter; correct?

16      A.   I believe that's part of the report.

17      Q.   And, in fact, if I'm reading this report

18 correctly, the Department concluded that over a hundred

19 percent, over a hundred percent of the claim files were, in

20 fact, in violation of the law; is that correct?  Am I

21 reading that properly on page nine?

22      A.   Perhaps you could point to me where it is you're

23 looking at.

24      Q.   Page nine, sir.

25      A.   Okay, I'm on page nine.
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 1      Q.   Okay.  With reference to 1,125,707 --

 2      A.   Uh-huh.

 3      Q.   -- claim violations?

 4      A.   And then there were six that were files that were

 5 reviewed for a total of --

 6      Q.   A hundred percent?

 7      A.   Yes.

 8      Q.   Right.  1,125,713 violations?

 9      A.   Uh-huh.

10      Q.   So fair to say that the Department concluded in

11 this draft report that every -- that the law had been

12 violated in every claim filed that it looked at?

13      A.   That is what it appears to be reported here, sir,

14 yes.

15      Q.   And this was strictly based upon the electronic

16 analysis?

17      A.   Well, I see a sample review where we looked at

18 files in six cases and in the electronic analysis it appears

19 that's the correct deduction.

20      Q.   Except that the electronic analysis didn't even

21 have the field in it to determine whether an acknowledgment

22 letter had been sent or not; isn't that correct, Mr. Dixon?

23      A.   Well, I don't know.  When you use the word "field"

24 what you're referring to, but I did not do the electronic

25 analysis so I don't know what was analyzed --
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 1      Q.   Okay.

 2      A.   -- to the right of this.

 3      Q.   All right.  Let me try Exhibit 5187 and this is a

 4 chart called Data Request Claim Supplemental Medical and

 5 Disability.  And it's Bates numbers 5604 through 5609.  And

 6 this is CDI Bates number.

 7           THE COURT:  All right.  I'll mark as 5187 Data

 8 Request Claim Supplemental Medical and Disability.  I don't

 9 see a date.

10          (Exhibit 5187 marked for identification.)

11 BY MR. VELKEI:

12      Q.   And I'm going to point you, in particular,

13 Mr. Dixon, to Bates number CDI 5607, the very top column.

14 It says "Claim Acknowledgment Date" and at the very end it

15 says "Field is not programmatically retrievable".

16      A.   I see that.

17      Q.   Okay.  Do you recognize this document?

18      A.   It looks vaguely familiar to me, but I've seen a

19 lot of such layouts for -- for file retrieval or data

20 retrieval so I don't recall seeing this though with -- with

21 that statement, um, but I've seen so many.

22      Q.   So -- so this document is just specifying the

23 fields that were included in the electronic analysis?

24      A.   I don't know that, sir.  I mean it certainly could

25 be.  That's what the intent of it is.  But I don't know -- I
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 1 don't know what the usage of this was.  What, you know,

 2 why -- why this, or, you know, why it's put together in the

 3 way it is.  I mean it could have come from the company, I

 4 don't know.

 5      Q.   Okay.  Do you understand what an electronic

 6 acknowledgment is, Mr. Dixon?

 7      A.   Acknowledgment.

 8      Q.   The ability to acknowledge a claim electronically?

 9      A.   Well, essentially, yeah, the law requires

10 acknowledgment.

11      Q.   And an electronic acknowledgment is an acceptable

12 form of acknowledgment under the statute; isn't it, sir?

13      A.   Well, you'd have to give me more information

14 because my understanding of the acknowledgment is it has to

15 be an affirmative action on the part of the insurer telling

16 the person who that acknowledgment is to, that they have, in

17 fact, you know, received the claim.

18      Q.   Um, are you familiar with 10123 -- I'm sorry,

19 10133.66, which is the acknowledgment of statute?

20      A.   Vaguely.  I mean I know what it is, yes.

21      Q.   Did you at least try to familiarize yourself

22 before you sent a report to the company alleging over a

23 million violations of this statute?

24           MR. GEE:  Argumentative.

25           THE COURT:  All right.  Let's take a five-minute
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 1 break.  Ten-minute break.

 2           MR. VELKEI:  Sure.

 3           MR. GEE:  Thank you, your Honor.

 4               (Recess from 2:15 to 2:30 p.m.)

 5           THE COURT:  All right.  We'll go back on the

 6 record.  Thank you.

 7           MR. VELKEI:  Thank you, your Honor.

 8      Q.   Now, I had left off, your Honor, asking a

 9 question, did the witness try to familiarize himself with

10 the statute before the report was sent alleging a million

11 violations.  I think there was an objection, argumentive.  I

12 think that it's directly relevant.  Not argumentive.

13           THE COURT:  But the form of the question was a

14 little argumentative.

15           MR. VELKEI:  Okay.

16           THE COURT:   Why don't you rephrase it?

17           MR. VELKEI:  All right.

18      Q.   So, Mr. Dixon, prior to sending off this report

19 alleging the 1.125 million violations, did you take it upon

20 yourself to familiarize yourself with the statute at issue

21 to make sure that you agreed with the conclusions reached?

22      A.   It's a difficult question to answer because of the

23 length of time that's passed.  Because of the magnitude of

24 the citations, it would surprise me if I did not, I know

25 that there was discussion, you know, relative to the, um,
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 1 number of citations that took place.  I recall having some

 2 discussions with the supervisor about that.  Beyond that,

 3 um, you know, I don't recall, you know, what analysis I did

 4 or, you know, what occurred, you know.  I'm -- I would only

 5 be guessing to say that, you know, what else I did.  But,

 6 obviously, for the number of citations indicated, um, at

 7 least in my mind when I -- when I see that magnitude of

 8 violation, it would make sense that I would want to

 9 understand how we arrived at that.  But I don't recall what

10 was in my mind at the time or what I had discussed about it.

11      Q.   Who made the decision ultimately to move forward

12 and cite the company for 1,125,000 violations related to

13 this acknowledgment statute?

14      A.   Well, that's difficult, again, because, you know,

15 being a high profile exam, I would have submitted the report

16 to my immediate superior, Mr. Laucher, and he would review

17 it, because by nature, and by virtue of our, you know, own

18 processes, whenever you have a high profile exam, it would

19 go to somebody at that level of management for review before

20 it goes out to the company.  So, you know, they have an

21 opportunity as well to question that.

22      Q.   Just so I'm clear then, is it your testimony that

23 you did not make the final decision about whether to cite

24 the company for this number of violations in the draft

25 report?
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 1      A.   That's fair to say, yes.

 2      Q.   Did Mr. Laucher make that decision or were there

 3 others involved as well?

 4      A.   I wouldn't know beyond him who might be involved.

 5      Q.   Did Mr. Laucher direct you to cite the company for

 6 that number of violations?

 7      A.   No, sir.

 8      Q.   And how do you know that Mr. Laucher agreed with

 9 the conclusions that you sent the company?

10      A.   Well, he informed me to send a report out.

11      Q.   So that the report was sent to him with this

12 number of violations?

13      A.   Um, I believe that it went through that process

14 where he locked at it before we sent it out.  So --

15      Q.   Who first made the decision to cite the company

16 for 1,125,000 violations per this particular statute?

17      A.   Well, I would be assuming, but it would be the EIC

18 is the one who drafts the report.  So I would assume that

19 they're the ones that they were determined to put that in

20 the report.  Whether or not, you know, how they arrived at

21 that from the information given to them by the person that

22 did the analysis, I don't know what was in their -- their

23 thinking at that point.  I frankly, me personally, I don't

24 get involved at that level.  I'm a manager.  That's left to

25 the supervision and the staff to do that work.
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 1      Q.   These are some pretty serious allegations being

 2 made here?

 3      A.   They are serious allegations all the time, sir.

 4      Q.   How many times have you cited a company for over a

 5 million violation in the last five years?

 6      A.   This is probably the first time I've ever seen

 7 that.

 8      Q.   Ever in 22 years.

 9      A.   Uh-huh.

10      Q.   And you didn't take it upon yourself to become

11 more active in this file as result?

12           MR. GEE:  The last answer was yes?

13           THE WITNESS:  Yes.

14           Um, the question again, please?

15 BY MR. VELKEI:

16      Q.   And you didn't take it upon yourself under the

17 circumstances to become more familiar with this file?

18      A.   As I testified earlier, I don't recall what I had

19 said.  I said because of the size of it, I probably would

20 have talked with them about it to get a fuller understanding

21 that would be logical for me whenever I see a lot of

22 citations.  But as to what actually occurred, I do not

23 recall what the discussion was about.

24      Q.   There's been some testimony today and on Monday,

25 sir, about the discretion of EIC examiners in charge.  What



5270

 1 amount of discretion do these examiners have in citing

 2 companies for violations, if any?

 3      A.   Well, I'm not sure I -- how to answer your

 4 question.  I don't really understand the question because,

 5 you know, they're charged with the responsibility of doing

 6 examination work.  And I suppose anything that doesn't fall

 7 within their normal course of events, they would go to their

 8 supervisor with that and discuss so I -- there isn't any

 9 level of discretion that we give to people, per se.

10      Q.   There aren't many guidelines that are given to

11 these examiners when they're in the field; are there?

12      A.   Well, the procedural guidelines, they have those,

13 are given those, you know, generally at the time that they

14 started and whenever they're updated.  Aside from that, um,

15 it's pretty much, you know, normal training, on-the-job

16 training with their supervisor, until they're able to

17 perform their work at the level management expects.

18      Q.   So we've talked about these two manuals and at

19 some point we'll just touch on them to make sure we're

20 talking about the same thing.  Other than these two manuals

21 that you described, um, and were provided by the Department

22 last Monday, were there any kind of internal guidelines that

23 dictated or sort of governed how examiners in charge

24 conducted on-site review?

25      A.   That is the extent of -- of -- of the manuals.
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 1 But, again, I, you know, I digress to what I just stated.

 2 And that is that, you know, training, the job is largely one

 3 of learning it while in the process of doing the work.  And

 4 it, you know, you start from a very fundamental level until

 5 they're competent to handle, you know, the work on their

 6 own.

 7      Q.   10133.66(c) which is a source of these alleged

 8 violations is a relatively new statute; correct?

 9      A.   Yes.

10      Q.   And it was implemented sometime in 2006?

11      A.   I believe that's correct, yes.

12      Q.   What training were the examiners in charge given

13 with regard to how to interpret the statute, if any?

14      A.   That would be something that would be committed to

15 the supervisor.  And, you know, other senior staff through

16 communications.

17      Q.   So fair to say you weren't responsible for

18 preparing or creating some form of training on these new

19 statutes that went into effect?

20      A.   I generally don't do training directly.  That is

21 undertaken by the supervisor or senior level officers in the

22 bureau.

23      Q.   Um, did Ms. Vandepas get along with folks at the

24 companies to the best of your knowledge?

25      A.   At the company?
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 1      Q.   Yes.

 2      A.   What little I knew of the relationship, I've never

 3 saw or heard any problem whatsoever.

 4      Q.   She never reported any personal difficulties with

 5 members of PacifiCare team?

 6      A.   I'm trying to think of any of the communications

 7 that I ever received.  I don't recall ever having any

 8 conflict issues that were brought to my attention.  It

 9 doesn't mean, you know, these things happen in all exams

10 from time to time.  But there wasn't anything that I recall

11 in any particular conflict or anything.

12      Q.   Mr. Dixon, have you ever actually undertaken or

13 performed a market conduct exam yourself?

14      A.   I've gone out on exams and I've done some review

15 of files.  But as far as performing it as a lead person, or

16 is that what you're talking about?

17      Q.   Just general?

18      A.   Just generally, yeah, I've participated in some

19 exams.

20      Q.   On the exams that you participated in, roughly

21 what was the number of referrals that were sent to the

22 company in the context of detail?

23      A.   The total number of for everybody?

24      Q.   An average what you see, generally speaking?

25      A.   Oh it's been -- it's been quite a while.  But I'd
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 1 say probably the last one I can recall, maybe fifty, a

 2 hundred.  Something like that between two of us.

 3      Q.   Okay.  And how many referrals were there on the

 4 2006 exam to your knowledge?

 5      A.   I don't recall.

 6      Q.   There were very few, if any; right?

 7      A.   I don't know, sir.  I mean we can look at them to

 8 see.

 9      Q.   And where would we determine that information?

10      A.   Well, the company would have the number of

11 referrals to begin with.

12      Q.   Okay.

13      A.   And then, you know, those, that finally found

14 their way into the report would be kept or maintained, you

15 know, by the officer that conducted the exam.  In this case,

16 it would be Ms. Vandepas.

17      Q.   Okay.  Um, we were -- I was going to direct your

18 attention to 10133.66(c)?

19      A.   Uh-huh.

20      Q.   We were talking about electronic acknowledgments.

21      A.   Uh-huh.

22      Q.   Yeah.  Now, the statute specifically provides that

23 electronic acknowledgments are sufficient; correct?

24      A.   Could you point me to where you're stating this?

25      Q.   It's 10133.66(c).
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 1      A.   I got that.

 2      Q.   So if we just kind of actually focus your, just

 3 not blow that up and go blow up the next paragraph after

 4 that.

 5      A.   Okay.

 6      Q.   Okay.

 7      A.   Okay.  I see it.

 8      Q.   So my question is, the statute specifically says

 9 "an electronic acknowledgment pursuant to a claims clearing

10 house is sufficient under the statute"; correct?

11      A.   Right, I see that what -- what it states here

12 would state it here as far as it's "identification.

13 Acknowledgment to the clearing house within the time frame

14 sets forth above shall constitute compliance with this

15 section".  I see that.

16      Q.   Okay.  So I'm looking for your interpretation.

17 That -- that means that an electronic acknowledgment is

18 sufficient to satisfy the requirements of the statute

19 assuming it is done within 15 working days; correct?

20      A.   Well, again, I mean what I stated, you know,

21 earlier in my testimony is that there's an affirmative

22 action that needs to take place on the part of the insurer

23 to acknowledge the claim.  And that could be an e-mail in

24 the form of an e-mail or something affirmatively telling the

25 person that, or the clearing house in this case, as I see
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 1 here, that they received the claim.  That's what I would

 2 expect to see.

 3      Q.   Focusing though on electronic acknowledgment, the

 4 statute provides --

 5      A.   Uh-huh.

 6      Q.   -- that identification and acknowledgment to the

 7 clearing house by the company is sufficient under the terms

 8 of the statute; correct?

 9      A.   What I see here is that it says "acknowledgment to

10 the clearing house within the time frames shall set forth or

11 constitute compliance", yes.

12      Q.   Okay.  Now, --

13      A.   Uh-huh.

14      Q.   -- the Department was told that roughly 60 percent

15 of the claims in the period at issue were electronically

16 acknowledged; isn't that true?

17      A.   That I don't know, sir.

18      Q.   Fair to say that not a single claim was paid.

19 That no credit was given at all in this draft report for any

20 acknowledgment, electronic acknowledgments whatsoever;

21 correct?

22      A.   Well, I see the citations stated.  I see the

23 responses.  But I don't know, you know, how the analysis

24 arrived at what it was.  Obviously, the lead examiner

25 believed that the company had not complied with the law.
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 1 And, therefore, stated the number of citations, you know, as

 2 a result of their analysis.

 3      Q.   Mr. Dixon, assume that, in fact, 60 percent of the

 4 claims were electronically acknowledged.  Those should have

 5 been deducted.  Those claims at least should have been

 6 deducted from the number of alleged violations; correct?

 7           MR. GEE:  Objection.  It assumes facts.

 8           THE COURT:  Well, he says assumption.  I guess

 9 this is a hypothetical.

10           MR. VELKEI:  I mean I'm treating it as a

11 hypothetical.  It's not.  But for these purposes for the

12 question, I'll treat it as a hypothetical.

13           THE COURT:  It is treated as a hypothetical.

14 BY MR. VELKEI:

15      Q.   Assume that, in fact, 60 percent of the claims

16 during this period were electronically acknowledged within

17 15 working days, those should not have been treated as

18 violations; correct?

19      A.   Yes.  If they abided by the law, then, yes, they

20 should not be a violation.

21      Q.   That seems to be a truism to me, sir.  I'm

22 focusing on the electronic acknowledgment.  Assume that, in

23 fact, 60 percent of the claims were electronically

24 acknowledged within 15 working days, at least with respect

25 to those claim files, the company should not have been cited
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 1 for violating the statute; correct?

 2           MR. GEE:  Objection.  Vague.  I'm not sure what he

 3 means by "electronically acknowledged".  I mean Mr. Dixon

 4 made a couple of examples of it.

 5           THE COURT:  Okay.  Are you talking about claims

 6 submitted to a clearing house?

 7           MR. VELKEI:  Yes, ma'am.

 8           THE COURT:  All right.  I'll allow it considering

 9 what's stated in the statute.

10           THE WITNESS:  So, well, and my question would be

11 what is electronic acknowledgment?  Because, you know, there

12 can be different opinions as to what that is.  I stated

13 earlier that I would have -- I would expect to see an

14 affirmative action on the part of the company acknowledging

15 that claim.

16 BY MR. VELKEI:

17      Q.   So --

18      A.   It has to be something acknowledged by the

19 company.

20           THE COURT:  Okay.  He's asking you to assume

21 something.

22           THE WITNESS:  Okay.

23           THE COURT:  For the purposes of the question, you

24 need to assume he's asking you to assume.

25           THE WITNESS:  All right.
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 1           THE COURT:  And he's acknowledged that it's under

 2 that particular --

 3 BY MR. VELKEI:

 4      Q.   So assume 60 percent, we go to 60 percent of the

 5 claim files at issue we, in fact, acknowledge to the

 6 clearing house within 15 working days that we had received

 7 those claims, should those claim files have been deducted

 8 from the number of alleged violations?

 9      A.   If they acknowledged them, if -- if my assumption

10 included the fact that they acknowledged it according to

11 what we would expect as acknowledgment, then I would agree.

12      Q.   I don't know what that means, sir.  What you would

13 expect as acknowledgment?  I mean I can't figure out for the

14 life of me --

15           MR. GEE:  Argumentative.

16           MR. VELKEI:  Forgive me.

17           THE COURT:  Sustained.  Sustained.  Stop.

18           MR. VELKEI:  Forgive me, your Honor.

19      Q.   I'm back to the statute, sir.  Presumably, this

20 statute contemplates that if claims are processed through a

21 clearing house, a claims clearing house --

22      A.   Uh-huh.

23      Q.   -- there is a form of acknowledgment that is

24 acceptable under this statute, you can acknowledge to the

25 clearing house, not the provider; correct?
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 1      A.   That's what I understand the statute to say.

 2      Q.   Okay.  And to the extent that the company did, in

 3 fact, acknowledge the clearing house pursuant to the

 4 statute, leading to the statute here, those claim files

 5 shouldn't have been treated as violations; correct?

 6      A.   Using your hypothetical, correct.

 7      Q.   Okay.  I'd like to show you what's been marked,

 8 um, 5057.  I just need to make sure, sir.  I have two copies

 9 of this.

10           Okay.  Take your time and look that over, sir.

11      A.   Uh-huh.

12      Q.   Just to reflect, this is an internal CDI document

13 that was produced in the contents of this litigation which

14 begins on Bates number 39596 to 39597.

15           MR. GEE:  Your Honor, it just came to my attention

16 this is a settlement document that was prepared by Ms.

17 Rosen.

18           THE COURT:  It's already in evidence, Mr. Gee.

19 It's a little late.

20           MR. GEE:  I'm not sure.  Is this one in evidence?

21 I just remember there was a problem with --

22           MR. VELKEI:  Fifty-seven.

23           THE COURT:  It is in evidence.  5057,

24 acknowledgment calculation.  Yup, I guess we could argue

25 about it if you want or withdraw it if you consider it to be
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 1 attorney/client privilege.

 2           MR. VELKEI:  Your Honor, I think at this point.

 3           THE COURT:  I think there was no objection to it.

 4           MR. VELKEI:  There's no objection.  It's been

 5 entered.  You can't withdraw a document that's been entered.

 6           MR. GEE:  I don't know if that's true.

 7           MR. VELKEI:  I mean they had the opportunity.

 8 This was addressed.

 9           THE COURT:  Kind of late.  Yeah.

10           MR. VELKEI:  Well you, would you zoom in the

11 second bullet there?

12      Q.   Have you ever seen this document before, Mr.

13 Dixon?

14      A.   No, sir, I have not.

15      Q.   Do you see where the company reports that sixty

16 percent received electronically.  These are auto

17 acknowledged by the electronic clearing house once PLHIC

18 accepts them for processing.  And are statutorily compliant.

19 Fair to say that, based on this language, at least

20 60 percent of these 1,125,000 claim files should not have

21 been treated as violations; correct?

22      A.   Well, what I see here is that the company is

23 reporting that they're statutorily compliant.  Whether they

24 are or not, I don't know at this point.

25      Q.   So it says "no dispute on 997 functional



5281

 1 acknowledgment".  Do you know what that is referring to?

 2      A.   No, sir, I don't.

 3      Q.   Okay.  I would like to switch gears and talk about

 4 another category.  Presumably if a claim is paid within 15

 5 working days, this is all the acknowledgment that would be

 6 sufficient acknowledgment of claim under the statute;

 7 correct?

 8      A.   If it was acknowledged within 15 days.

 9      Q.   If it was paid within 15 days?

10      A.   If it was paid.

11      Q.   That would certainly constitute sufficient

12 acknowledgment for claim under the statute; correct?

13      A.   It would make sense to me.  But I need to allow

14 for other things.  Frankly, not readily present in my mind,

15 that could introduce that but that would make sense, yes.

16      Q.   Okay.  Um, if you go to the fourth bullet point.

17 "94 percent of the claims in the paid claims file were paid

18 within 15 calendar days per our data analysis".

19      A.   Uh-huh.

20      Q.   So as I read that, based on the Department's own

21 investigation, they determined that 94 percent of the claims

22 were paid within 15 days calendar days; correct?

23      A.   Yes.  I see that.

24      Q.   So with regard to 94 percent of the claims at

25 issue, those should not have been treated as violations;
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 1 correct?

 2      A.   Can I ask, when you say "not treated as

 3 violations" do you mean violations of the 15 calendar day

 4 rule.

 5      Q.   Well, it's actually the 15 working day rule;

 6 correct?

 7      A.   Yes.

 8      Q.   Now, this is an internal CDI document that reports

 9 that based on the CDI's analysis, 94 percent of the claims

10 at issue were actually paid in 15 calendar days; correct?

11      A.   Uh-huh.  I see this.

12      Q.   And based upon our discussion, that means that at

13 least 94 percent of the claims at issue should not have been

14 cited for violations of this statute; correct?

15      A.   Well, we then get into what is a claim, how many

16 times, um, within, you know, how many payments are at issue

17 within the claims.  I'm not sure that that's correct.

18      Q.   So what is a claim?  Is that your testimony?

19      A.   Well, when we're talking about, you know, claims,

20 and, again, I don't know the company structure well enough

21 to understand if you can have, um, multiple requests for

22 payments within the same claim, I don't know.

23      Q.   All right.  There's 1,125,713 claims at issue in

24 this draft report?

25      A.   Uh-huh.
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 1      Q.   Correct?

 2      A.   Right.

 3      Q.   Assume that in 94 percent of those claim files

 4 payment was made within 15 calendar days.

 5      A.   Okay.

 6      Q.   That would mean that 94 percent of the alleged

 7 citations here are not appropriate; correct?

 8      A.   See, you're asking me to do analysis in an area,

 9 frankly, that I don't do regularly.  So I don't know that I

10 can answer that question because I don't work at that level,

11 sir.  Not constantly.

12      Q.   You prepared a report --

13      A.   Sorry, I understand that.

14      Q.   -- citing the company for 1,125,000 violations;

15 correct?

16      A.   Yes.

17      Q.   And you testified that you take steps to make sure

18 that the report is accurate when it's sent; correct?

19      A.   I do to the degree that I can at my level, yes.

20      Q.   And I believe you testified that if a claim is

21 paid within 15 calendar days --

22      A.   Uh-huh.

23      Q.   -- that would be sufficient acknowledgment under

24 this particular statute 10133.66; correct?

25      A.   Potentially, it would, yes.
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 1      Q.   Okay.  So with all of those facts in evidence, do

 2 you really, is it really your testimony that you don't

 3 believe that -- I mean withdraw the question.  Based upon

 4 those facts, sir, it would appear that the majority of

 5 instances of violations cited in this report, they were not

 6 well founded?

 7           MR. GEE:  Assumes facts.  I mean I don't know how

 8 this -- he doesn't know how this analysis was done.

 9           MR. VELKEI:  Assumes facts in evidence.  This is a

10 CDI per hour analysis.  94 percent of the claims were paid

11 in 15 calendar days.

12           THE COURT:  You know what, I think the document

13 speaks for itself.  It is in evidence.

14           MR. VELKEI:  Okay.

15           THE COURT:  You didn't really need the

16 acknowledgment of this witness who is telling you that he

17 doesn't really know.

18           MR. VELKEI:  Okay.  All right, your Honor.

19           THE COURT:  Um, I, unless I have evidence to the

20 contrary, that's the evidence.  What it does say, however,

21 is that they don't know if the 94 percent payment rate

22 applies equally to nonelectronic and

23 electronically-submitted claims.  That wouldn't affect the

24 94 percent, but it might present affect the additional to

25 see whether or not it was better to submit through the
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 1 clearing house than it was to submit in some other way.  But

 2 other than that, I don't really need his acknowledgment of

 3 that.

 4           MR. VELKEI:  Understood, your Honor.  I'll move

 5 on.

 6      Q.   Just, generally speaking, having been responsible

 7 for market exam, conduct exams of claims handling practices,

 8 um, the statute requires companies to pay claims within 30

 9 working days; correct?

10      A.   That's my understanding.

11      Q.   And here you have an instance where the company's

12 actually paying 94 percent of the claims within 15 calendar

13 days?

14      A.   Yes.

15      Q.   Well, before they're required to do so by statute;

16 correct?

17      A.   That would be reasonable to state, yes.

18      Q.   Okay.  So this would certainly be evidence of

19 support that my client is not trying to delay paying claims

20 to members or providers; correct?

21      A.   I don't want to make that assessment because I

22 haven't, you know, visited this report in a very long time.

23 And made analysis of all of its claim paying habits to -- to

24 make that kind of assessment.  So I wouldn't want to make a

25 general assessment without having, you know, a lot of time
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 1 to go through and evaluate that.

 2           MR. GEE:  Your Honor, I think Mr. Velkei misstated

 3 the document.  It is 94 percent claims in the paid claims

 4 file and not including denied claims.

 5           THE COURT:  I understand.  I'm sorry.  Certainly.

 6 That's what I understood it to meant.

 7           MR. VELKEI:  Yes.

 8           THE COURT:  -- meant.

 9 BY MR. VELKEI:

10      Q.   Mr. Dixon, do you keep records, for example, this

11 payment metric, timeliness of payment metric 94 percent paid

12 within 15 calendar days, do have you any basis to compare

13 this to other companies' licensed entities in the health

14 care business.

15      A.   No, sir.  We don't do evaluations between

16 companies.  I think it's more just the expertise of each and

17 every staff member, what they bring to the table on a

18 knowledge base.

19      Q.   Okay.  So the six percent, right, the other six

20 percent that were not paid within 15 calendar days; do you

21 follow me?

22      A.   Okay.

23      Q.   Let's assume that all of those, that all of those

24 other claim files were noncompliant with this statute,

25 another hypothetical.  That six percent statistic is well
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 1 within the 7 percent tolerance threshold of NAIC guidelines

 2 governing general business practices; correct?

 3      A.   Well, I don't know what their current, you know,

 4 guideline is, per se, because we don't subscribe to that.

 5      Q.   You're about to determine that the California law

 6 requires you to observe those guidelines; doesn't it?

 7           MR. GEE:  Misstates his testimony.

 8           THE COURT:  Well, maybe.  Um, I guess I'll let him

 9 go back over it.

10 BY MR. VELKEI:

11      Q.   The law requires you to observe those guidelines,

12 doesn't it, Mr. Dixon?

13      A.   I don't believe so, sir.

14           MR. VELKEI:  I'm going to put in evidence as next

15 in order, 5188, Chapter 14 of the current NAIC regulation

16 handbook.

17           THE COURT:  We decided we had to do that because

18 it's not a government document, right?

19           MR. VELKEI:  It says document put together by

20 government regulators, your Honor, but that's fine.

21           THE COURT:  5188 is the Chapter 14 of the National

22 Association of Insurance Commissioners Market Regulation

23 Handbook, may 2009.

24          (Exhibit 5188 marked for identification.)

25           MR. GEE:  And for the record, I think the National
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 1 Association of Insurance Commissioners is a private

 2 organization.

 3           MR. VELKEI:  Well, I mean either it is or it

 4 isn't.

 5           THE COURT:  Well, let's not argue about it.  Based

 6 on what the Department has said before, I can't take

 7 official notice.  I'll accept that.  So I'll mark it for the

 8 record and we'll put it into evidence.

 9                 (Exhibit 5188 in evidence.)

10 BY MR. VELKEI:

11      Q.   I would like to turn your attention, sir, just,

12 and take that as much time as you need with that document to

13 page four.  And, in particular, if you could blow up, Chuck,

14 the paragraph that begins "Historically".

15      A.   Uh-huh.

16           I've had a chance to read it.

17      Q.   Okay.  First sentence "Historically, a benchmark

18 error rate of seven percent has been established for

19 auditing claim practices and ten percent for other trade

20 practices".

21           Now, the report and the audit at issue here, is

22 that a claims practice or a trade practice?  It would be a

23 claims practice; correct?

24      A.   Well, our examinations have to do with claim

25 practices, that's correct.
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 1      Q.   Okay.  So here, considering this is auditing

 2 claims practices, the error rate that should apply is seven

 3 percent under the guidelines; correct?

 4      A.   Well, I am not an expert in this subject matter

 5 that you placed before me, so what the National Association

 6 of Insurance Commissioners has stated here is not used by us

 7 in our examination context.  So I don't know how to respond

 8 to your question.  I, other than what both of us are reading

 9 here.  But I don't use this.

10      Q.   Okay.  The guidelines established a benchmark

11 error rate of seven percent for auditing claim practices;

12 correct?

13      A.   I see that here, yes.

14      Q.   And it provides error rates in excess of that

15 seven percent are presumed to indicate a general business

16 practice; correct?

17      A.   I see that there as well.

18      Q.   And it says "For uniformity in the application of

19 these laws, and absent state case law that may apply an

20 alternative standard, states that have the general business

21 practice standard are strongly encouraged to utilize the

22 seven percent and ten percent standards both as tolerance

23 levels for statistical sampling purposes and as benchmarks

24 for evaluating when violations of the state's unfair claim

25 and trade practices acts have occurred".
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 1           Have I accurately stated what this guideline says

 2 or at least this piece of it?

 3      A.   I -- I see what you've read and I understand what

 4 it says, yes.

 5      Q.   Okay.  And the six percent that we were talking

 6 about, do you remember the 94 percent paid within 15 days?

 7      A.   Uh-huh.

 8      Q.   Six percent not paid within 15 calendar days?

 9      A.   Right.

10      Q.   Assuming that six percent is all noncompliant,

11 that would fit within the error rate of seven percent

12 permitted under the guidelines; correct?

13           MR. GEE:  It's argumentative.  I don't understand

14 what -- six is less than seven, of course.

15           THE COURT:  All right.  You want to, I'll take

16 official notice that six is less than seven.

17           MR. VELKEI:  If we can take official notice that

18 six is less than seven.

19           THE COURT:  That six is less than seven, I can

20 take official notice of mathematical concepts.

21           MR. VELKEI:  Your Honor, listen, I'm trying to

22 make a record.  We've been patient for days with the

23 witnesses that the Department has cross examined.  My own

24 point is by the Department's documents, if we're using this

25 six percent number, that falls within the acceptable error
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 1 rate under these guidelines, correct?

 2           THE COURT:  You made your point.  You've made your

 3 point.

 4           MR. VELKEI:  Would you like me to move on, ma'am?

 5           THE COURT:  Yeah, I get it.

 6           MR. VELKEI:  All right.

 7           THE COURT:  There are pieces that are kind of

 8 still missing but under these guidelines what you say is

 9 true.

10 BY MR. VELKEI:

11      Q.   Okay.  Um, okay, so this report was sent to the

12 company on November -- what was the date we came up with?

13 November 8?  Ninth?

14      A.   I don't recall.  Let me look at the document

15 again.

16      Q.   Okay.

17      A.   We're talking about the confidential report as of

18 May 31, 2007?  And --

19      Q.   Let's be clear, Mr. Dixon.  I think all of the

20 reports --

21      A.   November.

22      Q.   Right.  And just be clear in the record, both the

23 confidential and public reports, draft reports for 2007

24 market conduct exam as well as the, um, draft exam reports

25 for the 2006 market conduct exam were all sent on the same
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 1 day, November 9; correct?

 2      A.   That's accurate, yes.

 3      Q.   And so the company only had 30 days from that date

 4 to respond, not just to the 2007 exam report, but also to

 5 the 2006 exam report; correct?

 6      A.   Yes.

 7      Q.   And I'm assuming, Mr. Dixon, that no extensions

 8 were given to the company?

 9      A.   Not to my knowledge.

10      Q.   Certainly fair to say that a lot was expected from

11 the company in a very short time; correct, sir?

12      A.   I well -- I don't make assumptions, sir.  I follow

13 the law and instructions of my superiors.

14      Q.   And where did your superior instruct you to send

15 all of these draft reports on the same day?

16      A.   Yes, sir.

17      Q.   I'd like to talk about this public versus private

18 distinction.  Are you familiar with the penalty scheme of

19 section 790.035?

20      A.   Vaguely.  It's been a very long time since I've

21 looked at it.  I don't know what particular section.

22      Q.   Will you turn to it so 790.35?

23      A.   Three five?

24      Q.   Yes, sir.

25                While you're taking a look at that,
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 1 Mr. Dixon, I'm going to try to find you Exhibit One, which

 2 includes the final reports.  Um, if that's okay.

 3           THE COURT:  I can put my hands on One.  Do you

 4 want that?

 5           MR. VELKEI:  If you could, yes, your Honor.  I

 6 have an extra copy.

 7           THE COURT:  Here you go.

 8           MR. VELKEI:  All right.  You can give that to the

 9 witness.  I certainly appreciate that.

10           THE COURT:  Certainly.  That's what it's for.

11 Right.

12           THE WITNESS:  I've read this section.

13           MR. VELKEI:  Okay.  Um, in order to get penalties

14 under 790.035, there must be established a violation of

15 790.038, of 03; correct, sir?

16      A.   I believe that's correct, yes.

17      Q.   Okay.  And to the extent that the Department

18 intended to prosecute or to seek alleged violations of

19 790.03, the Insurance Code requires that those -- that that

20 report be published; correct?

21      A.   Well, I mean I frankly have not been involved with

22 this level.  I'm not sure actually.

23      Q.   Well, there's a reason?

24      A.   In this case.

25      Q.   There must be a reason that there is a public and
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 1 a private report; correct?

 2      A.   Well, we generally don't refer to them that way.

 3 We may have ages ago.  We generally refer to them by the

 4 statutory context of each, either 1293.8 CIC or 735.5 CIC.

 5      Q.   And at least here, and I'm going to turn your

 6 attention to Exhibit One.  There were two reports issued;

 7 correct?

 8      A.   Yes.

 9      Q.   Okay.  And one was related to violation of 790.03;

10 correct?

11      A.   Yes.

12      Q.   And the other was related to violations other than

13 790.03; correct?

14      A.   Um, well, the context of it, they're all unfair

15 practices, and, you know, and frankly, you know, my

16 estimation, and I think largely all of our estimations has

17 been there are 790.03 sections which applied in those cases

18 where you have, let's say, for instance 10123.13 A or C, um,

19 you know, we could very easily attach those to those.

20      Q.   Um, let's turn, um, to CDI 43530, which is page

21 two of what I call, and what everyone but you has called, a

22 public report, sir?

23      A.   Is that in here?  530?

24      Q.   Maybe it is a number, 43530?

25      A.   Uh-huh.
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 1      Q.   Okay?

 2      A.   Right.

 3      Q.   And I'm going to direct your attention, if I can,

 4 to the first paragraph.

 5           Chuck, do you have that?

 6      A.   Right.

 7           MR. VAUGHAN:  What exhibit?

 8           MR. VELKEI:  Exhibit 43530.

 9      Q.   Okay.  And if you look, in particular, the first

10 paragraph, if you can pull that up.

11                Now, according to the report, sir, it states

12 "This report contains alleged violations of section 790.03".

13 Do you see that?

14      A.   I do.

15      Q.   How many alleged violations are alleged in this

16 particular report?

17      A.   It appears that there are 90.

18      Q.   Just 90?  So based on --

19      A.   I believe that's correct.

20      Q.   So based on the language of your report --

21      A.   Uh-huh.

22      Q.   -- this report is the one that contains the

23 alleged violation of 790.03?

24      A.   In this particular report, correct.

25      Q.   Okay.  And I'd like to turn you to what I call the
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 1 confidential report.  And that is, um, 43508, sir.  Same

 2 exhibit, Chuck.

 3      A.   Uh-huh.

 4      Q.   May I direct your attention to the first full

 5 paragraph, just the first one?

 6      A.   Yes.

 7      Q.   Okay.  And according to this report, it says "this

 8 contains alleged violation of laws other than section

 9 7900.03".

10      A.   That's correct.

11      Q.   And how many violations are alleged in this report

12 that includes violations other than section 790.03?

13      A.   Total of 129,153, I believe.

14      Q.   So that includes the alleged violations to send

15 acknowledgment letters; correct?

16      A.   Yes.

17      Q.   And the alleged failure to timely pay; correct?

18      A.   Uh-huh.

19           THE COURT:  Is that a yes?

20           THE WITNESS:  Yes.

21 BY MR. VELKEI:

22      Q.   Um, I would like to turn your attention then next,

23 sir, do you recall and I believe it's in evidence, the

24 December 7, 2007 response letters that were sent by the

25 company?
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 1      A.   I remember that we got a response.  I don't

 2 remember the dates.

 3      Q.   Okay.

 4      A.   But I do remember getting -- did you say December?

 5      Q.   December 7?

 6      A.   Yeah, I remember it was somewhere in December,

 7 early December.

 8      Q.   Okay.  I'm actually going to show you a different

 9 letter which was one that was sent to you by the company on

10 February 7, 2008, 5189.

11           THE COURT:  Correct.

12           MR. VELKEI:  It's a letter from Ms. Berkel to

13 Mr. Dixon dated February 7, 2008.  Two pages, CDI Bates

14 labels 39574 to 575.

15           THE COURT:  February 7, '08 letter.  It will be

16 marked as 5189.

17          (Exhibit 5189 marked for identification.)

18 BY MR. VELKEI:

19      Q.   Take your time, sir.  And let me know when you're

20 done with that.

21      A.   Yeah, I looked at it.

22      Q.   Do you recall receiving this document, sir?

23      A.   No, I do not.  I certainly may have received it.

24 Again, I mean this goes back, you know, more than two years

25 ago.
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 1      Q.   Okay.  And turning your attention to the second

 2 page, first full paragraph?

 3      A.   Uh-huh.

 4      Q.   The company made clear in that first full

 5 paragraph any problems -- first one, Chuck.

 6           Um, "Any problems that did occur were neither

 7 knowingly committed nor part of a general business

 8 practice"; do you see that?

 9      A.   Yes.

10      Q.   And they disputed each and every alleged violation

11 of CIC section 790.03 and they did so within the time

12 required by the statute; correct?

13      A.   I see that.

14      Q.   Okay.  Um, in terms of timing, your Honor, I got

15 another four, four and-a-half pages.  I don't know if we

16 want to take a break.  We're not going to finish by today,

17 even if we go all the way to 4:00 so I'll leave it up to you

18 and the witness and counsel over here.

19           MR. GEE:  I mean how are you doing?

20           THE WITNESS:  I'm doing okay.

21           THE COURT:  Do you want to keep going for a little

22 while?  We can keep going for a little while now that I'm --

23           MR. GEE:  Caffeinated.

24           MR. VELKEI:  Okay, sir, give me a little second.

25 And I'll show you the next in order.  Okay.
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 1           This would be 5190; is that correct?

 2           THE COURT:  Correct.

 3           MR. VELKEI:  A document entitled Group Paid Claims

 4 Total Population, the CDI Bates number 17298.

 5           THE COURT:  Is there any way to figure out a date?

 6 No, huh?

 7           All right.  5190 is an undated document that says

 8 Group Paid Claims Total Population.

 9          (Exhibit 5190 marked for identification.)

10           THE WITNESS:  Well, I've read it.

11      Q    (By Mr. Velkei) Okay.  Great.  I'm sorry.

12           Mr. Dixon, this is an internal document produced

13 by the CDI.  And if I understand correctly, 30 working days,

14 according to this document, 30 working days corresponds to

15 42 calendar days?

16      A.   I see that.

17      Q.   Okay.  And I -- I expect that the objective of

18 this document is to determine how many claims were paid

19 within 30 working days?

20      A.   That would be my guess, too.  I've not seen this

21 document before.  I know that the supervisory staff had

22 worked on, you know, the fair or equitable way of doing

23 analysis on timeliness of claims, and that's certainly could

24 be the time period that's been established.

25      Q.   Okay.  Um, now, I notice it says the time it took
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 1 the company to pay non-contested claims.  And let's put that

 2 issue aside or just assume for these purposes that's, in

 3 fact, only non-contested claims, okay?

 4      A.   Uh-huh.

 5      Q.   This document reflects that 96.54 percent of the

 6 total claims audited were, in fact, paid within 30 working

 7 days; correct?

 8      A.   That's what this document appears to indicate.

 9      Q.   And that's generally consistent with the

10 conclusions reached in the final report we were just

11 discussing; right?

12      A.   Um, well, I mean again you're -- depending on my

13 ability to recall what we've been looking at, I think that's

14 vaguely correct.  I mean without having to go right there

15 and look at it, but I think that's correct.

16      Q.   And I'm happy to go there with you, Mr. Dixon,

17 because we got the numbers, you know, the total number of

18 claims in the population.  You got the total number of

19 claims that you're contending are late.  Those are included

20 in the final report; correct?

21      A.   I believe that's correct.

22      Q.   All right.  So why don't we take a look at that?

23      A.   See the final report?

24      Q.   Yes, sir.  So if we look at the report containing

25 violations other than section 790.03 and we'll refer to it
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 1 that way because I don't want to use the terms confidential

 2 and public, we should be able to determine total number of

 3 claims in the population; right?

 4      A.   What is the Bates number?

 5      Q.   If we go to 43512.

 6      A.   Okay.

 7      Q.   Right.  Actually, it's just the bottom part.

 8 PLHIC electronic claims paid review.  Okay.  So the total

 9 number of claims and the population audited, paid claims, is

10 1,125,707; right?

11      A.   Yes.

12      Q.   Okay.  And then if you turn then to page nine of

13 the report, 43515, um, we can see how many alleged

14 violations of the timeliness of payment were put in there so

15 we got --

16      A.   Yes.

17      Q.   -- um, and let's just go off -- let's use apples

18 with apples.  We'll just do the numbers, the electronic paid

19 claims review, 42,107 or 137; do you see that?

20      A.   Yes, I do see that.

21      Q.   And basically all I need to do is divide the

22 42,000 into the 1,125,000 to determine what percentage of

23 the Department contends are noncompliant; is that fair?

24      A.   Yes.

25      Q.   And if I were to do that math, that's roughly
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 1 going to turn out to be somewhere in the range of three to

 2 four percent?

 3      A.   I -- I'm not a human calculator.

 4      Q.   Happy to do it with you.  Neither am I so I've

 5 done it before.  And why don't we do it together, Mr. Dixon,

 6 just so there's no confusion.

 7           We're getting the calculator as we speak.  Thanks

 8 for your patience.

 9           THE COURT:  Can we do it on the phone?

10           MR. VELKEI:  It's her phone so I don't want to do

11 that.

12           MR. GEE:  Your Honor, is it necessary that we get

13 percentages?  I mean we have the numbers and they're in

14 evidence.

15           THE COURT:  I can take official notice of the

16 mathematical calculation actually.

17           MR. VELKEI:  So can you leave it on the screen,

18 Chuck, the numbers we're going over?

19           MR. VAUGHAN:  Sure.

20           I think our compliance rate is pretty much, is

21 directly relevant.

22           THE COURT:  I don't think Mr. Gee's arguing that.

23 He is suggesting that maybe you don't need to do the

24 mathematical calculation with this witness.

25           MR. GEE:  Exactly.
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 1           THE COURT:  I can take official notice of what the

 2 mathematical calculation would be.

 3           MR. VELKEI:  I would like to be -- I would like

 4 the witness to be comfortable with what I'm doing.

 5           MR. VAUGHAN:  What's the number?

 6           MR. VELKEI:  43515.  Okay.

 7      Q.   So we'll take the 42,137, sir, and we're going to

 8 divide it by 1,125,707 equals 3.7 percent.  So presumably

 9 based on these calculations, and I don't think the

10 calculators lie, the contention of the Department was that

11 3.7 percent of the claims audited were noncompliant;

12 correct?

13           MR. GEE:  Misstates the document.  Not compliant

14 in this respect.

15           MR. VELKEI:  Noncompliant in this respect.  At

16 this time we're focusing just on timeliness of payment here.

17           THE COURT:  All right.

18 BY MR. VELKEI:

19      Q.   So as I understand the report, and tell me if I'm

20 wrong, when you prepared it the Department's contention is

21 3.7 percent of the total claims looked at were paid in more

22 than 30 working days?

23      A.   That appears to be accurate.

24      Q.   Okay.  So if I read that sort of the opposite way,

25 that means that the Department agrees that 96.3 percent of
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 1 the time the company paid claims within 30 working days --

 2           MR. GEE:  Objection.  That misstates the evidence.

 3 BY MR. VELKEI:

 4      Q.   -- for the 2007 market conduct exam period.

 5           MR. GEE:  That misstates the documents.

 6           MR. VELKEI:  I don't think it does.

 7           THE COURT:  It says 96.54 percent were paid within

 8 the 42 days.

 9           MR. VELKEI:  Right.  I mean, your Honor, I'm using

10 just now, I'm focusing on the report itself.

11           THE COURT:  Okay.

12           MR. VELKEI:  -- which is mildly different.  It

13 says 96.3 percent.

14           THE COURT:  All right.

15 BY MR. VELKEI:

16      Q.   Unless I'm reading something incorrectly,

17 Mr. Dixon, and your attorney has now noted that he thinks I

18 am, I read the Department is agreeing that at least 96.3

19 percent of the time the company paid within 30 working days.

20           MR. GEE:  Objection.  Misstates the document.

21 Just because it wasn't cited for that violation doesn't mean

22 that the Department agrees that it, a violation didn't

23 occur.  It means it was not detected.  You can't take a not,

24 if not this, then that and reverse it.

25           THE COURT:  That -- well, actually.
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 1           MR. VELKEI:  Yes, you can.

 2           THE COURT:  Well. in logic you can't.

 3           MR. VELKEI:  Well, I think here, your Honor, you

 4 can, your Honor, because the testimony is that 1,125,000

 5 claim files were reviewed.  And based upon the analysis of

 6 1,125,000 claim files, they determined that 3.7 percent of

 7 the time it was paid more than 30 days late.

 8           THE COURT:  Okay.

 9           MR. VELKEI:  It is a natural and logical

10 conclusion then to say that that 96.3 percent of the time

11 they were paid timely.

12           THE COURT:  Well, this says 96.54 percent.

13           MR. VELKEI:  Let's say somewhere between 96 and

14 97 percent.

15           THE COURT:  All right.

16 BY MR. VELKEI:

17      Q.   Can we agree, sir, that between 96 and 97 percent

18 of the time the company paid timely?

19      A.   I believe that the report speaks for itself.  And

20 whatever conclusions you want to draw from what's reported

21 in the report, is up to you, sir.  I -- I am not expert

22 enough on this report or what's stated here, I would defer

23 to my subordinate staff to state what they believe the

24 meaning of all of this is.

25      Q.   Sir, as I understand your testimony from Monday



5306

 1 you have supervised more than a thousand market conduct

 2 exams.

 3      A.   That's accurate.

 4      Q.   And you're telling me you can't interpret this

 5 document?

 6           MR. GEE:  Argumentative.

 7           THE COURT:  Sustained.

 8 BY MR. VELKEI:

 9      Q.   Sir, is it your testimony that you cannot answer

10 whether or not the Department agrees that 96 to 97 percent

11 of the time, somewhere in that range, the company paid

12 timely?

13      A.   Percentages generally are not used by me in my

14 evaluation of what a company is doing.  I am more concerned

15 with individual consumers and how prolific the behavior is

16 and how many people are affected by the behavior.  So I read

17 the reports for what they state, and if percentages were

18 important to me, then I would have staff incorporating

19 percentages in.  I've not done that, nor have I been advised

20 to do that by my superiors.  So getting into percentages

21 just frankly, um, can distort the picture of how many

22 peoples' lives are affected by the behavior of the company.

23      Q.   Okay, well, let's start there, sir.  How many

24 members' lives were affected by the behavior of the company?

25      A.   I don't know.  I would have my, um, staff member
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 1 report to me once we've had a chance to analyze this.  And,

 2 you know, we would discuss it.  But, frankly, you know, I

 3 don't recall those discussions with them at the time that

 4 the report was submitted.

 5      Q.   Are you --

 6      A.   I testified to that before.

 7      Q.   Okay.  So you don't know how many members were

 8 affected by the conflict at issue in this exam?

 9      A.   I don't.

10      Q.   Focusing back upon the compliance rate, what

11 percentage of claims are paid within 30 working days is it

12 your testimony that you are unable to answer that question

13 about what percentage of the claims were paid within 30

14 working days was reflected in those reports?

15      A.   Well, I understand the question.  But I -- I, you

16 know, I can agree, I can disagree with you on it but

17 percentages don't -- I'm not a statistical analyst and I

18 don't work at that level in terms of percentages.  So I

19 can't tell you if that's an accurate or not, sir, because I

20 don't -- that is not a subject area that I work with.

21      Q.   So you are unable to determine, based upon this

22 report, the percentage of claims that were paid timely by

23 the Department's own allegations?

24      A.   If I were to --

25           THE COURT:  Can you listen to the question and
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 1 answer the questions asked?  You're really --

 2           THE WITNESS:  I'm not able to.

 3           THE COURT:  Thank you.

 4           BY MR. VELKEI:

 5      Q.   Um, I'm assuming, Mr. Dixon, that you have seen

 6 worse cases of companies failing to timely make payments?

 7           MR. GEE:  Vague as to worse.

 8           THE COURT:  Well, do you understand the question?

 9 BY MR. VELKEI:

10      Q.   A number?  A percentage?

11           THE WITNESS:  I think I do, your Honor.

12           THE COURT:  All right.  I'll allow it.

13           THE WITNESS:  I probably have.  I can't think of a

14 specific circumstance but I generally don't compare

15 companies on that level.  And look at each company on its

16 own merits and what the law requires.

17 BY MR. VELKEI:

18      Q.   Mr. Dixon, did you ever have occasion to look at

19 undertakings which were executed in connection with the

20 United's acquisition of PacifiCare?

21      A.   Could you express what you mean by "undertakings"?

22      Q.   Why don't I show you a copy of the document and

23 then you let me know if you've seen it before.  How's that?

24      A.   That's fine.

25           THE COURT:  Is it already --
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 1           MR. VELKEI:  I would have thought that it would be

 2 but my notes don't reflect that it is, but it seems a bit

 3 strange.

 4           THE COURT:  I've heard the law before but I don't

 5 know if it was just in opening argument and they've actually

 6 been presented.

 7           MR. GEE:  I'm not sure they have, your Honor.

 8           MR. VELKEI:  I don't think it has, your Honor.  So

 9 why don't we just mark it and if, for some reason it has

10 been, withdraw it, 5191.

11           THE COURT:  Yeah.

12           (Exibit 5191 marked for identification.)

13           MR. VELKEI:  Undertakings of the California

14 Department of Insurance by United Health Group Incorporated.

15           THE COURT:  Are you going to use Exhibit One any

16 more?

17           MR. VELKEI:  I might.

18           THE COURT:  I just don't want to lose it.

19           MR. VELKEI:  I'll make sure and remind you.

20           THE COURT:  I left the drawer open figuring I

21 might.

22           5191 is undertaking California Department of

23 Insurance.  It is designated as confidential.  And it's

24 dated December 19, 2005.

25           Did you want it to remain confidential?



5310

 1           MR. VELKEI:  No.  If there's -- if there's an

 2 obligation to keep it confidential, your Honor, just looking

 3 to see real quick.  We might have to take a look at this

 4 one.

 5           THE COURT:  All right.

 6           THE WITNESS:  I don't recall having seen this

 7 before but, you know, I have to allow for the fact that I

 8 may have seen it at some point in the past but it doesn't

 9 look familiar to me.

10      Q    (By Mr. Velkei) If I were to ask -- well, why

11 don't I direct your attention then to undertaking number 19,

12 sir?

13      A.   Number 19.  What page would that be on, sir?

14      Q.   I think if you just count by undertaking, you

15 should get there, Mr. Dixon.

16           THE COURT:  It is on page 14.

17           MR. VELKEI:  Hold on.  Fourteen, yes.

18           THE COURT:  Which is Bates stamp 9393.

19 BY MR. VELKEI:

20      Q.   And I would like to direct your attention in

21 particular to page 15 in the chart.

22      A.   Okay, I see number 19.

23      Q.   Uh-huh.

24      A.   Okay.

25      Q.   Now, this is a -- this chart certainly talks in
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 1 terms of percentages; correct?

 2      A.   Say that again.

 3      Q.   And it imposes an obligation upon PacifiCare to,

 4 um, process claims within 30 calendar days; correct?  See

 5 that?

 6      A.   On the bottom?

 7      Q.   Yes.

 8      A.   Okay.  I see that.

 9      Q.   That's a higher standard than the 10123 0.13 that

10 we discussed earlier; correct?

11           MR. GEE:  Objection.  Vague.

12           THE COURT:  I don't know about a higher standard.

13 It's just a fewer number of days.

14           MR. VELKEI:  Well, it's working days, not calendar

15 days.

16      Q.   So the statute that the company has been cited for

17 in your report references 30 working days; correct?

18      A.   That's correct.

19      Q.   And this metric is talking about calendar days;

20 correct?

21      A.   That's correct.

22      Q.   And, in fact, it is requiring the company to

23 process 92 percent of its claims within 30 calendar days;

24 correct?

25      A.   Correct.
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 1      Q.   And, in fact, the company for every quarter during

 2 the exam period at issue, June 23, '06 through May 31, '07

 3 beats this metric; didn't they, sir.

 4           MR. GEE:  Objection.  It assumes facts not in

 5 evidence.

 6           THE COURT:  What, that they beat it for those

 7 quarters?  All right.

 8           MR. GEE:  No foundation.

 9           THE COURT:  I don't think this witness has laid a

10 foundation that he knows that, in fact.  I'll sustain the

11 objection.

12           MR. VELKEI:  Well, I think he should say whether

13 the witness knows or not he said.  He may have seen the

14 document before.  He was tasked.

15           THE COURT:  This document doesn't say whether or

16 not he met it or not.  That must be some other document.

17           MR. VELKEI:  I'm simply suggesting that we at

18 least see from the witness whether he does not or doesn't

19 know.

20           THE COURT:  Okay.  Sure.

21           THE WITNESS:  What is the question, please?

22 BY MR. VELKEI:

23      Q.   Um, that the company during the four periods in

24 question, the four quarters during the market conduct exam

25 for 2007 beat this metric?
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 1      A.   I don't know that as a fact, sir.

 2           MR. VELKEI:  All right.  I'd like to introduce as

 3 exhibit next in order.

 4           THE COURT:  That would be 5192.

 5           MR. VELKEI:  A document from PacifiCare to Ms.

 6 Nettie Hoge from Ms. Monk dated November 28, 2006.

 7          (Exhibit 5192 marked for identification.)

 8           THE COURT:  It's a letter with a top date of

 9 November 28, 2006.

10 BY MR. VELKEI:

11      Q.   I'm going to direct your attention, sir, to

12 Exhibit E, which is on CDI, this was produced by the

13 Department, 243605.

14           And, Chuck, if you could blow up that chart?

15      A.   Is that in this document?

16      Q.   Yes, it is the last page.

17           THE COURT:  Yes.

18           THE WITNESS:  Okay.  I see the document.

19 BY MR. VELKEI:

20      Q.   Okay.  And this document reflects that, in fact,

21 for the period quarter ending September 30, 2006 that

22 PacifiCare processed 98 percent of its claims within 30

23 calendar days; correct?

24           MR. GEE:  No foundation.

25           THE COURT:  Well, --
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 1           MR. GEE:  I mean it's -- the document says what it

 2 says.  But I'm not sure what this witness is going to add to

 3 that.

 4           THE COURT:  All right.

 5           MR. VELKEI:  It seems to me, your Honor, this was

 6 a document produced by the Department.  I don't think

 7 there's any question of its authenticity.  The witness has

 8 testified that he doesn't speak in terms of percentages but

 9 this is looking at claims handling during the period of the

10 market conduct exam.

11           THE COURT:  I mean I'm just not sure what you're

12 going to accomplish with this witness.

13           MR. GEE:   He hasn't even testified to that.  He's

14 seen the document.

15           MR. VELKEI:  Probably fair, your Honor.  But the

16 point I would like to establish if we can just move through

17 these very quickly and get them into evidence that, in fact,

18 the percentage of compliance was well above what was

19 required of this other witness during the period of the

20 market conduct exam.

21           THE COURT:  It was reported to the Department that

22 way, but I don't have anything beyond that, so I don't know

23 that that's going to do you any good.  And I am just really

24 suspicious that this particular witness isn't going to get

25 you where you want to go.
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 1           MR. GEE:  And, your Honor, first of all, if it is

 2 an issue of getting documents into evidence, I mean we have

 3 not challenged the authenticity of our own documents.

 4           THE COURT:  I understand that -- that, at this

 5 point this is what you received.  And that they're not going

 6 to argue that.  They didn't receive that.

 7           MR. VELKEI:  And, your Honor, I'm happy to, at

 8 some point we need to make this point of this witness.  I

 9 mean, frankly, it surprises me that the witness wouldn't

10 have known about if the witness's testimony doesn't, that's

11 fine.  I'm happy to move on.

12           THE COURT:  You can -- you can establish that he

13 isn't familiar with this, and then, um, move on.

14           MR. VELKEI:  Sure.

15      Q.   Mr. Dixon, have you ever seen this document

16 before?

17      A.   I don't recall it.

18      Q.   Okay.  So fair to say that this was not provided

19 to you by colleagues in your Department in the course of

20 your 2007 market conduct exam?

21      A.   To the best of my recollection, I don't recall

22 ever receiving this from anyone.  It doesn't mean that it

23 may not have come to me at some point but I don't -- I don't

24 recall it.

25      Q.   Okay.  I'm going to switch gears if we can, and
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 1 I'd like to take you back to the Insurance Code provision

 2 because hopefully we're all in the same wave length there.

 3 And why don't we turn to 10133.66(c)?

 4      A.   Yes.

 5      Q.   Okay.  Now, we all agreed, and based on your

 6 testimony earlier today that 10133.66(c) is specific to

 7 providers?

 8      A.   Yes.

 9      Q.   Now, um, as I understand, it's the Department's

10 position that under this statute the respondent, PacifiCare,

11 had an obligation to send hard copy acknowledgment letters;

12 is that correct?

13      A.   Well, that would be one of the ways that

14 acknowledgment could occur.

15      Q.   Okay.  Now, just to make sure I'm clear, no

16 complaint was ever lodged by any provider that PacifiCare

17 was noncompliant with this particular statute; was there?

18      A.   I don't know, sir.  That's -- that's information

19 that I don't have at my disposal.

20      Q.   Okay.  Well, we testified earlier about, um,

21 certain complaints being brought to your attention --

22      A.   Uh-huh.

23      Q.   -- that you reported to your superior?

24      A.   Yes.

25      Q.   Fair to say that you never were told of any
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 1 complaints by providers stating that they had not gotten a

 2 hard copy acknowledgment letter or some other, um, conduct

 3 that would be compliant with 10133.66(c)?

 4      A.   I don't recall the context of all of my

 5 discussions, you know, with our complaint handling staff.

 6 The one that sticks out in my mind has to do with the

 7 transference of coverage from, you know, one insurer to

 8 PacifiCare.  That's the paramount one that sticks in my

 9 mind.  But, you know, I had, you know, a discussion with the

10 supervisor in that area, and, you know, any number of things

11 could have been discussed.  I don't recall.

12      Q.   Okay.  So just as we sit here today, you're not

13 aware of any provider having ever complained that PacifiCare

14 was not in compliance with this particular statute?

15      A.   I'm not aware of any myself, no.

16      Q.   And you understand that the CMA itself filed a

17 complaint with the Department?

18      A.   Yes, sir.

19      Q.   Okay.  And, in fact, the CMA was a sponsor of this

20 particular statute; were you aware of that?

21      A.   You had asked me that before.  I wasn't aware of

22 that.  But it would not surprise me considering the subject

23 matter.

24      Q.   Got it.  Now, you were never told that the CMA

25 ever complained that PacifiCare was ever not in compliance
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 1 with this particular statute; correct?

 2      A.   With this section?  I don't have a recollection of

 3 that.

 4      Q.   Okay.  Um, and just so we're clear, no training

 5 was ever provided to staff members about how to interpret

 6 this language; correct?

 7           MR. GEE:  No foundation.

 8           THE COURT:  Overruled.  If he knows, but he said

 9 --

10           MR. GEE:  He said he wasn't involved.

11           THE COURT:  -- involved in training.  But if he

12 knows.

13           THE WITNESS:  What I was going to say is that, you

14 know, again, you know, training in the statute is largely

15 incumbent on the supervisor and the senior staff and the

16 bureau.  And, you know, there's a great deal of preparation

17 that's done.  And I would expect if there are people that

18 are unknowledgeable about concepts on any particular exam,

19 that they're going to make them, they're going to apprise

20 them of the statutes that are attendant to the type of exam.

21           THE COURT:  But the question really is, are you

22 aware of any training?

23           THE WITNESS:  I'm not aware of any specific

24 training that occurred at the time.

25      Q    (By Mr. Velkei) Okay.  Now, I believe you touched
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 1 on this issue before, but what is the Department's position

 2 with regard to how you're supposed to interpret this

 3 particular subsection of the statute?

 4      A.   Well, I think I stated before that our expectation

 5 is that there's going to be an affirmative response that the

 6 insurer is going to make back to the provider and it can

 7 take any number of forms so that, um, it is actually

 8 acknowledged.

 9      Q.   So it can be acknowledged by electronic means just

10 as a statute says right there; correct?

11      A.   That's correct.

12      Q.   Receipt of the claim can be acknowledged by

13 telephone; correct?

14      A.   That's correct.

15      Q.   Receipt of the claim can be acknowledged by some

16 kind of web site; correct?

17      A.   Well, I'm not sure what you mean by "some kind of

18 web site".  I mean if they're sending the information to the

19 person advising them that, you know, they've, um, received

20 the claim, then I would expect it to fulfill, um, you know,

21 the statute.

22      Q.   Well, it says it specifies as one of the means to

23 acknowledge by web site; correct?

24      A.   Well, yes.

25      Q.   Okay.  And so as long as there's a system in place
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 1 that allows a provider to determine by web site, telephone

 2 or electronic means that the claim has been received, and

 3 that would be compliant with the statute; correct?

 4           MR. GEE:  Objection.  Misstates his testimony.

 5           THE COURT:  Overruled.

 6           THE WITNESS:  I would disagree with that, sir.  If

 7 the provider had a web site and the company is going back

 8 and acknowledging on his web site that they had received it,

 9 then I could see that because the company has made an

10 affirmative action to notify him.

11      Q    (By Mr. Velkei) But so you think that this means

12 with the reference to web site means the provider's web

13 site, that the insurance company has to go to the provider's

14 web site and acknowledge the claim?

15      A.   That would be my interpretation.

16      Q.   Now, where do you get that from the statute, this

17 language, sir?

18      A.   That would be my interpretation of it, sir.

19      Q.   Okay.  Is there any public set of guidelines that

20 are given to insurance companies so we understand your

21 interpretation of the statute?

22      A.   What is the question again?

23      Q.   Has the Department ever published anything that

24 makes known to insurance companies how they interpret this

25 particular statute?
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 1      A.   Not to my knowledge.

 2      Q.   Um, so never issued any kind of bulletin?

 3      A.   No, sir, we don't do that that I'm aware of.

 4      Q.   Never issued any kind of notifications to

 5 insurance companies that this is how the Department intends

 6 to interpret the statute?

 7      A.   No.

 8      Q.   And you're not aware we've already established

 9 that there was any kind of training.  So how is an insurance

10 company supposed to know how the Department is intending to

11 interpret the statute?

12      A.   Well, I suppose the company has attorneys that can

13 tell them how to interpret it.

14      Q.   So fair to say that there's no action that the

15 Department has ever taken in connection with this statute to

16 make insurance companies known of its interpretation?

17           MR. GEE:  Calls for speculation.  To his

18 knowledge.

19           THE COURT:  All right.  I'm going to sustain the

20 objection.

21 BY MR. VELKEI:

22      Q.   Um, are there instances where, under your

23 interpretation of the statute, a hard copy acknowledgment

24 letter is required?

25      A.   Are there instances where a hard copy is required?
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 1      Q.   Uh-huh.

 2      A.   I don't know that we've ever expressed that as the

 3 sole and only way that it can be acknowledged; is that what

 4 the question is?

 5      Q.   I'm simply asking if there is anything under this

 6 statute that requires that the company send a hard copy

 7 acknowledgment letter?

 8      A.   No, that would be a means that the company could

 9 use at their disposal to do that.

10      Q.   Okay.  And they could also use a telephone to

11 acknowledge receipt of the claim; is that correct?

12      A.   That's correct.

13      Q.   Now, it's your interpretation that the insurance

14 company has to call the provider?

15      A.   Well, the way I read the statute, um, it appears

16 to me, you know, that, if they're submitting it through

17 their web site, if they're submitting a claim through their

18 web site to them that the company would then go back to

19 their web site and acknowledge it.  I mean that's the way I

20 interpret what the statute says.

21      Q.   So the only time the insurance company can utilize

22 a web site to acknowledge receipt of a claim is if the claim

23 is processed on its web site; is that your testimony?

24      A.   Well, I am not an expert on web sites, sir.  I can

25 only read the statute for what it says, and that's my
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 1 interpretation of it.  Um, that, you know, I see it as a

 2 requirement for them to affirmatively go back to the place

 3 where they received a claim from and advise either, you

 4 know, that is by electronic means or by telephone, um, or,

 5 you know, in a mutually agreeable accessible method of

 6 notification.

 7      Q.   Okay.  So let's break it down.  The statute says

 8 "subject disclosed in the same manner as a claim was

 9 submitted"; right?

10      A.   Yes.

11      Q.   Or it can be provided through an electronic means,

12 telephone, web site or other mutually agreeable method of

13 notification?

14      A.   Yes.

15      Q.   Do you agree so far?

16      A.   I do.

17      Q.   Now where does it say, I mean for a telephone, for

18 example, is it your contention that the insurance company

19 has to call the provider to tell them that they received the

20 claim?

21      A.   Well, it doesn't say that here.  It just says that

22 they're to acknowledge it by telephone.  So I suppose

23 dependent upon what the company did, if it -- it was

24 responsive to this section, then I would say, yes.

25      Q.   So the company, in fact, had a process in place
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 1 where a provider could call and determine whether its claim

 2 had been received; correct?

 3           MR. GEE:  Can you read back the question?

 4                       (Question read.)

 5           MR. VELKEI:  Whether it's claim.

 6           THE COURT:  The provider.

 7           MR. GEE:  Assumes facts not in evidence.

 8           THE COURT:  Let's assume that that's true.

 9           MR. GEE:  It's not a hypothetical.

10           MR. VELKEI:  Well, it's not a hypothetical.  I

11 mean Ms. -- the Department of Insurance investigated whether

12 we complied with the statute.  So I'm trying to determine

13 whether they even knew whether we had a method of

14 acknowledgment by telephone.

15           MR. GEE:  It is not in evidence though.

16           THE COURT:  I believe that it, that we've heard

17 about it, but that there's no direct evidence from

18 PacifiCare that they, in fact, had this phone number that

19 people could call and get that information from.  It's been

20 bandied about, but my recollection at this point is there's

21 no affirmative evidence that it existed or what it consisted

22 of or how you acted on it.

23           MR. VELKEI:  In fairness, your Honor, we haven't

24 put our case in chief.

25           THE COURT:  That's why I said you could ask it as
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 1 a hypothetical.

 2 BY MR. VELKEI:

 3      Q.   All I'm asking this witness is was he aware that

 4 we had a process by which a provider could call by telephone

 5 and obtain, um, acknowledgment that the receipt -- the

 6 receipt of the claim?

 7      A.   No, sir.

 8      Q.   Okay.  Did your--

 9      A.   Not now.  I mean it may have been something of

10 discussion in the past but I don't recall it.

11      Q.   Did your Department look to determine whether

12 that, in fact, was the case?

13      A.   I don't know, sir.

14      Q.   Assuming, and here's the hypothetical, assuming

15 that, in fact, PacifiCare had a system whereby a provider

16 could call --

17      A.   Uh-huh.

18      Q.   -- and determine whether its claim had been

19 received, would that be compliant with the statute?

20      A.   I wouldn't, as the bureau chief, accept that based

21 on my understanding of the Department's interpretation of

22 the statute.

23      Q.   Well, let's focus first on the statute itself.  So

24 you're saying that if there is a mechanism or a provider to

25 call a number and determine whether a claim was received --
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 1      A.   Uh-huh.

 2      Q.   -- that that is not compliant with the statute?

 3      A.   That you're correct.

 4      Q.   And where is the language in this statute that

 5 you're cited to show that it's noncompliant?

 6      A.   It has to do with the logic of why the statute

 7 even exists because you put that burden on a provider to

 8 have to do, they're then going to have to hire staff to be

 9 able to do that, which is going to be greater expense put

10 into the system.  Frankly, the whole -- the whole idea of

11 acknowledging is that the company essentially says yes,

12 we've received the complaint from the provider.  There's

13 frankly no further action that the provider need do at that

14 point.

15      Q.   Mr. Dixon, could you point me to the language in

16 the statute that would show that that was noncompliant

17 behavior?

18      A.   Having that telephone situation set up.

19      Q.   Yes, sir.

20      A.   That's the question?  I don't see it here in the

21 statute.

22      Q.   You don't see any requirement that the insurance

23 company call the provider to acknowledge receipt; correct?

24      A.   I don't see that the statute permits that.

25           THE COURT:  All right.  Let's move on.  As a
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 1 matter of fact, maybe we should stop.

 2           MR. VELKEI:  Just one more --

 3           THE COURT:  All right.

 4           MR. VELKEI:  -- to close the loop on that.

 5      Q.   Have any regulations been promulgated to interpret

 6 how this subsection C should be applied?

 7      A.   Not that I'm aware of at this point in time.

 8      Q.   Okay.  Did you investigate to determine and, your

 9 Honor, did you want to break or --

10           THE COURT:  Well, ten minutes to 4:00.

11           MR. VELKEI:  That's fine with me.  I've got

12 probably another hour or two, um, to conclude him and then I

13 should be done.  I'm happy to pick this up in the afternoon

14 tomorrow.  I've got something in the morning that I can't

15 get out of.

16           THE COURT:  Well, now, we don't have a court

17 reporter coming.  I could go see if we can get one.

18           MR. GEE:  I mean I'm not sure if the witness is

19 able to.

20           THE COURT:  I don't know how you feel.

21           MR. STRUMWASSER:  Whatever you want to do, it is

22 fine with me.

23           THE WITNESS:  I certainly will stay over another

24 evening if we can wrap this up tomorrow, I'd certainly be --

25           THE COURT:  Let me go see and I can get a court
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 1 reporter because I would be happy to do it.

 2           MR. GEE:  Is there any way you can do it in the

 3 morning so he doesn't have to sit around all day?

 4           MR. VELKEI:  I have a conflict.  There is nothing

 5 I can do.

 6           THE COURT:  Well, the other thing is we can bring

 7 hit back on next week.

 8           MR. GEE:  We do have some open dates next week.

 9           THE WITNESS:  Yeah.

10           THE COURT:  Are you available one day next week?

11           THE WITNESS:  I don't have my calendar, your

12 Honor.  But I'll be happy to look at it.

13           THE COURT:  Do you want to do that?

14           MR. GEE:  I think that would be our preference.

15           MR. VELKEI:  That's fine with us.

16           THE COURT:  Then we won't be going running off.

17           MR. VELKEI:  Perhaps what we can do is then just

18 to meet and confer about additional documents we're looking

19 for.

20           MR. GEE:  Sure.

21           MR. VELKEI:  And hopefully we can get that before

22 the witness comes back.

23           THE COURT:  Okay.  Sounds good.  Right.  Thank you

24 very much.  We'll stop for that.

25           MR. VELKEI:  Thank you, your Honor.



5329

 1           THE COURT:  Thank you.

 2 (Whereupon, at 3:55 p.m. the proceedings were continued to

 3 Wednesday, March 10, 2010 at 9:00 a.m.)
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 1 Wednesday, March 10, 2010           9:02 o'clock a.m.

 2                        ---o0o---

 3                  P R O C E E D I N G S

 4      THE COURT:  This is on the record.  This is before

 5 the Insurance Commissioner in the matter of the

 6 accusation against PacifiCare Life and Health Insurance

 7 Company.  This is OAH Case No. 2009061395, Agency No.

 8 UPA 2007-00004.  Counsel is present.

 9          Is somebody here in the respondent?

10      MR. KENT:  Leslie Carter, I understand, is on the

11 ground at the airport getting in a cab.  And she will

12 be here momentarily.

13      THE COURT:  Will you let me know when she arrives?

14      MR. KENT:  Yes, your Honor.

15      THE COURT:  I believe we're calling a new witness.

16      MR. STRUMWASSER:  Your Honor, we're working on

17 witnesses for next week, and it looks like we currently

18 have --

19      THE COURT:  Oh, wait.  I have to get my calendar.

20          Okay.

21      MR. STRUMWASSER:  We have Ms. Roy on Tuesday of

22 next week and Mr. Dixon for Wednesday.  We do not

23 presently have Monday or Thursday accounted for.

24      THE COURT:  Okay.

25      MR. GEE:  And Ms. Roy, we were hoping we could do
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 1 it by video conference.

 2      THE COURT:  Fine with me.  Have you checked out

 3 front?

 4      MR. STRUMWASSER:  Yes, we were told it was

 5 available.

 6      THE COURT:  Oh, good.

 7      MR. KENT:  She'll be in Los Angeles?

 8      MR. GEE:  In Los Angeles.

 9      THE COURT:  Is that okay?

10      MR. KENT:  Yes.  And then for the following week,

11 your Honor, we tentatively have Ellen Vonderhaar

12 available.  So as I understand, we have Mr. Rossie on

13 Monday to finish, and then we'll have Ms. Vonderhaar

14 here ready to start.

15      THE COURT:  On the 23rd?

16      MR. KENT:  I'm sorry.  On the 23rd?

17      MR. McDONALD:  She will able to start in the

18 afternoon on Monday.

19      MR. KENT:  If we finish with Mr. Rossie early, se

20 may be able to --

21      THE COURT:  Okay.

22      MR. KENT:  We can leave it for 24th right now,

23 rather than commit to anything because we haven't

24 spoken directly with her.  We've just traded e-mails --

25 given her personal situation.



5338

 1      THE COURT:  So Monday we're having Rossie.

 2      MR. KENT:  Yes.

 3      THE COURT:  And then Tuesday is the 23rd.

 4      MR. KENT:  We'll have Ms. Vonderhaar for the rest

 5 of the week.

 6      MR. VELKEI:  Beginning the 23rd, your Honor.

 7      MR. McDONALD:  She has the leave midday on

 8 Thursday, though.

 9      THE COURT:  Okay.

10      MR. GEE:  So we have her on the 23rd and possibly

11 on the afternoon of the 22nd?

12      MR. KENT:  We'll have to confirm that.

13      THE COURT:  And the 24th, too, right?

14      MR. KENT:  Yes.

15      MR. STRUMWASSER:  The morning of the 24th.

16      MR. GEE:  25th.

17      THE COURT:  No.  25th, morning.

18          Right?

19      MR. KENT:  Yes.

20      THE COURT:  So it's the 15th and the 18th we don't

21 have anybody yet.  But the rest of the time on the week

22 of the 22nd, we're taken care of?

23      MR. KENT:  Yes.

24      THE COURT:  Okay.  Are you ready to call your

25 witness?
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 1      MR. GEE:  Department calls Albert J. Labuhn.

 2      THE COURT:  Okay.  Mr. Labuhn, if you could just

 3 step over here.

 4          (Witness sworn)

 5                    ALBERT J. LABUHN,

 6          called as a witness by the Department,

 7          having been first duly sworn, was

 8          examined and testified as hereinafter

 9          set forth:

10      THE COURT:  Will you state your first and last

11 name, and spell them both for the record.

12      THE WITNESS:  First name, A-L-B-E-R-T, last name

13 L-A-B-U-H-N.

14      THE COURT:  Go ahead.

15      MR. GEE:  Thank you, your Honor.

16              DIRECT EXAMINATION BY MR. GEE

17      MR. GEE:  Q.  Good morning, Mr. Labuhn.  My name

18 is Bryce Gee, and I'm one of the Department's

19 attorneys.

20          By whom are you currently employed?

21      A.  I'm employed by UnitedHealth Group.

22      Q.  Could you summarize your educational

23 background, starting from college?

24      A.  From college, my educational background, I

25 have a Bachelor's degree from Illinois State University
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 1 in Normal, Illinois.

 2      Q.  How long have you been at UnitedHealth Group?

 3      A.  I've been at UnitedHealth Group since July of

 4 1998.

 5      Q.  So roughly 12 years?

 6      A.  Going on 12 years, yes.

 7      Q.  Where did you work before UnitedHealth Group?

 8      A.  Prior to UnitedHealth Group, I worked at the

 9 Signature Group.

10      Q.  What's that?

11      A.  It is a subsidiary of Montgomery Ward.

12      Q.  What was your position at Signature Group?

13      A.  I was an operations manager in the call

14 center.

15      Q.  What were your responsibilities as an

16 operations manager?

17      A.  Overseeing a team of individuals handling

18 inbound phone calls.

19      Q.  Inbound phone calls?

20      A.  Inbound phone calls, yes.

21      Q.  How long were you at Signature Group for?

22      A.  I believe it was approximately two years.

23      Q.  And before Signature Group, where did you

24 work?

25      A.  Before Signature Group, I worked for a company
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 1 by the name of Vistar, V-I-S-T-A-R, in Chicago,

 2 Illinois.

 3      Q.  What was your position at Vistar?

 4      A.  That was also a similar capacity, a manager in

 5 a call center environment.

 6      Q.  How long were you there?

 7      A.  I believe I was there about a year.

 8      Q.  Before Vistar?

 9      A.  Before Vistar, I was with Parts Company of

10 America, and that is a division or a subsidiary of WW

11 Grainger.

12      Q.  What do they do?

13      A.  Parts Company of America is a supplier of

14 replacement parts for the industrial equipment that

15 WW Grainger sells.

16      Q.  How long were you at Parts Company of America?

17      A.  I believe I was there for two years.

18      Q.  So you started at United in 1998.  What

19 position did you come in as?

20      A.  In 1998, I came in as a business manager.

21          Actually, strike that -- as an associate

22 business manager, I think, was the official title.

23      Q.  Were you within a particular group at United?

24      A.  I was.

25      Q.  What group is that?
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 1      A.  The function was tied to billing and

 2 eligibility.

 3      MR. STRUMWASSER:  Can we take a second?

 4      THE COURT:  Sure.

 5          (Discussion off the record)

 6      THE COURT:  Go ahead.

 7      MR. GEE:  Q.  What were your responsibilities as

 8 associate business manager in billing and eligibility?

 9      A.  At that time, it was to oversee a team of

10 individuals, a team of employees that were responsible

11 for billing and enrollment functions.

12      Q.  How long were you at that position?

13      A.  I believe I was in that position for

14 approximately a year.

15      Q.  And then what position did you have after

16 that?

17      A.  I removed the associate title and became a

18 business manager, officially, after about a year.

19      Q.  How long were you business manager?

20      A.  I believe I was a business manager for

21 approximately two to three years.

22      Q.  So up to about '91, '92?

23      A.  No, I started --

24      Q.  I'm sorry.  2001, 2002?

25      A.  I believe it was in the 2000-2001 time frame.
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 1      Q.  What position did you have after business

 2 manager?

 3      A.  After business manager, I believe the official

 4 title was senior program director.

 5      Q.  Still within billing and eligibility?

 6      A.  Tied to billing and eligibility, yes.

 7      Q.  How long were you senior program director?

 8      A.  Roughly four to five years.

 9      Q.  Until about 2005, 2006?

10      A.  2006 would be accurate.

11      Q.  What position did you take in 2006?

12      A.  In 2006, I moved into the position of vice

13 president of operations.

14      Q.  For what entity?

15      A.  For UnitedHealthcare.

16      Q.  A group within United?

17      A.  Excuse me.  I need a check.  We've changed --

18 we've changed organization titles.

19          In 2006, it was within Uniprise operations.

20      Q.  Do you remember when in 2006?

21      A.  I believe it was October-November time frame

22 of 2006.

23      Q.  How long were you vice president of

24 operations?

25      A.  I still am to this day.
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 1      Q.  What are your current responsibilities as VP

 2 of operations?

 3      A.  My current responsibilities include overseeing

 4 a team of individuals who have various

 5 accountabilities.

 6      Q.  What do those accountabilities entail?

 7      A.  It includes some operational oversight.  It

 8 includes some integration, operational integration

 9 oversight.  And it includes, quite frankly, a variety

10 of different projects.

11      Q.  Integration projects?

12      A.  Some integration, some, I would say, are daily

13 operational-type projects.

14      Q.  And you're still within Uniprise?

15      A.  I am not.

16          (Ms. Carter enters the courtroom)

17      MR. GEE:  Q.  When did you fall outside of

18 Uniprise?

19      MR. VELKEI:  Objection, vague.  "Fall outside"?

20      MR. GEE:  Q.  When did you move from Uniprise?

21      A.  I'm not sure the exact timing.  The

22 organizational titles changed.  So Uniprise became

23 essentially UnitedHealthcare.  So my role or my

24 leadership alignment did not necessarily change.

25      Q.  And your responsibilities didn't change
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 1 either?

 2      A.  At that time, based on the organizational name

 3 change, no.

 4      MR. VELKEI:  Your Honor, just so the record will

 5 reflect that Ms. Carter has joined us.

 6      THE COURT:  Thank you.

 7      MR. GEE:  Q.  To whom do you currently report?

 8      A.  I currently report to James Becker,

 9 B-E-C-K-E-R.

10      Q.  What is his title?

11      A.  I believe his title is senior vice president

12 of operations.

13      Q.  And to whom does he report?

14      A.  He reports to Dirk McMahon, D-I-R-K,

15 M-C M-A-H-O-N.

16      Q.  What is his current title?

17      A.  I believe Dirk's title is chief operating

18 officer.  I'm not certain what his exact title is.

19      Q.  Of UnitedHealthcare?

20      A.  UnitedHealthcare.

21      Q.  Do you have any direct reports?

22      A.  Currently, yes.

23      Q.  How many?

24      A.  I believe it's 10.

25      Q.  And in 2006, to whom did you report?
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 1      A.  In 2006, I reported to Doug Smith, S-M-I-T-H.

 2      Q.  What was his title then?

 3      A.  Frankly, I can't recall his title offhand.

 4      Q.  Who was the head of Uniprise in 2006?

 5      A.  In 2006, I can't recall who was the official

 6 head of Uniprise.

 7      Q.  Do you know who Doug Smith reported to in

 8 2006?

 9      A.  Yes, I do.

10      Q.  Who was it?

11      A.  Steve Auerbach, A-U-E-R-B-A-C-H.

12      Q.  Do you know who Mr. Auerbach reported to?

13      A.  I believe, at the time, Steve reported to Dave

14 Astar, A-S-T-A-R.

15      Q.  And Mr. Astar reported to Hemsley?

16      A.  Honestly, I don't know.  I believe that's the

17 case.  I don't remember.

18      Q.  What functions did Uniprise perform for United

19 in 2006?

20      A.  In 2006, Uniprise operations had

21 accountability for claim processing, member and

22 provider service, and billing and eligibility

23 functions.  There may have been others.  Those are the

24 ones that I'm aware of.

25      Q.  And approximately how many employees worked at
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 1 Uniprise in 2006?

 2      A.  At Uniprise, I don't know the answer to that.

 3      Q.  Are there any other VPs of operations at

 4 UnitedHealthcare today?

 5      A.  I'm sure there are, yes.

 6      Q.  Do you know approximately how many?

 7      A.  I do not.  I do not know.

 8      Q.  Can you name any of them?

 9      A.  I believe I can, yes.

10      Q.  Can you give me some names?

11      A.  Ellen Vonderhaar, Kelly Vavra, Eric Clark --

12 I'm sure there are others.  I'm essentially trying to

13 think of peers of mine.  I'm sure there are many more.

14      Q.  Taking you back to 2006, within Uniprise, did

15 Randy Parent work at Uniprise?

16      A.  In 2006?

17      Q.  Yes.

18      A.  Yes, he did.

19      Q.  Do you know what his title was then?

20      A.  I don't know what his title was.

21      Q.  Was he a peer of yours or subordinate to you?

22      A.  I believe he was a peer of mine.

23      Q.  How about Steve Parsons?

24      A.  In 2006?

25      Q.  Yes.
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 1      A.  At what point in 2006?

 2      Q.  When you joined Uniprise.

 3      A.  Well, I want to just go back.  When I joined

 4 Uniprise, it wasn't in 2006.  It didn't -- I don't know

 5 if I --

 6      Q.  I might have written this down wrong.  I had

 7 that you became VP of operations of Uniprise in

 8 October-November 2006.

 9      A.  So is that the period of time that you're

10 questioning?

11      Q.  Yes.

12      A.  In -- from October forward, Randy was a direct

13 report of mine.

14      Q.  What about Steve Parsons?

15      A.  Again, October 2006 forward, he would have

16 been a direct report of mine.

17      Q.  And did you join Uniprise before

18 October-November 2006?

19      A.  I did.

20      Q.  When was that?

21      A.  I believe when I first joined UnitedHealth

22 Group, in July of 1998, that the area that I was

23 officially a part of at that time was Uniprise

24 operations.

25      Q.  I see.  That's the confusion I have in my
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 1 mind.  Thank you for that clarification.

 2          So you were an associate business manager and

 3 then a business manager, then a senior program director

 4 all within Uniprise?

 5      A.  I believe that's correct, yes.

 6      Q.  Is it your understanding in 2006 and 2007 that

 7 Uniprise had responsibility for the integration of

 8 PacifiCare Life and Health Insurance Company into

 9 United?

10      A.  Could you repeat that question, please?

11      Q.  Is it your understanding that, in 2006 and

12 2007, Uniprise had responsibility for the integration

13 of PacifiCare Life and Health Insurance Company into

14 United?

15      A.  My understanding at that point in time was

16 Uniprise operations had accountability for the

17 integration of Uniprise operations as I've previously

18 defined them.

19      Q.  And did that include integrating PacifiCare

20 Life and Health Insurance Company?

21      A.  It included the operational functions that I

22 described before.  That was -- that's what my focus

23 was.

24      Q.  You're saying claims processing, member

25 provider services, and billing eligibility; those are
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 1 the operations you're referring to?

 2      A.  Those were the areas with whom we interacted,

 3 yes.

 4      Q.  Also, from time to time I may refer to

 5 PacifiCare Life and Health Insurance Company as PLHIC,

 6 P-L-H-I-C; is that okay?

 7      A.  Yes.

 8      Q.  Was an integration team formed to work on the

 9 PLHIC integration?

10      MR. VELKEI:  Are you focusing on the piece that's

11 related to claims, billing, and provider services?

12      MR. GEE:  Yes.

13      MR. VELKEI:  Member and provider?

14      MR. GEE:  Q.  Member and provider services.

15      A.  Yes.

16      Q.  Was that sometime in January of 2006?

17      A.  It was not.

18      Q.  When was it?

19      A.  It was in the fourth quarter of 2005.

20      Q.  And you were on that team?

21      A.  I was.

22      Q.  Were you considered an integration lead?

23      A.  I believe that was the title we gave ourselves

24 at that time, yes.

25      Q.  Was everyone an integration lead?
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 1      A.  No.

 2      Q.  Who else was on the integration team?

 3      A.  At what point in time?

 4      Q.  When it was formed in fourth quarter of 2005.

 5      A.  On our direct team, it was Randy Parent, Steve

 6 Parsons, Len Hambrick, H-A-M-B-R-I-C-K, and -- I'm

 7 missing somebody -- Chris McCartney, M-C C-A-R-T-N-E-Y,

 8 Harris, H-A-R-R-I-S.

 9      Q.  Was Doug Smith on the direct team?

10      A.  Doug Smith was the leader of that team.

11      Q.  Doug Smith is no longer at United?

12      A.  He is not.

13      Q.  Do you know where he is?

14      A.  I do not.

15      Q.  Was there another integration team other than

16 the direct team?

17      MR. VELKEI:  Within claims, member/provider

18 services, and --

19      MR. GEE:  Q.  That was involved in integrating

20 PacifiCare Life and Health Insurance Company.

21      MR. VELKEI:  Objection, vague.

22      THE COURT:  Into those items?

23      MR. GEE:  Any one that he knows of.

24      THE COURT:  Not specifically for claims, billing,

25 or eligibility?  Any other ones?
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 1      MR. GEE:  Yes.

 2      THE COURT:  I'll allow it.

 3          If you know.

 4      MR. VELKEI:  Just to interpose an objection, lack

 5 of foundation.

 6      THE COURT:  If he knows.

 7      THE WITNESS:  I believe there were.

 8      MR. GEE:  Q.  Do you know how many?

 9      A.  I do not.

10      Q.  Do you know who were on those other teams?

11      A.  There were -- I know Scott Burghoff is one

12 name of an individual who was on an integration team.

13 Jason Greenberg was on a team.  Beyond that, I'm really

14 stretching.

15      Q.  Do you know what the functions of Scott

16 Burghoff's team were?

17      MR. VELKEI:  Lack of foundation.

18      THE COURT:  If he knows.

19      THE WITNESS:  I don't specifically know what his

20 accountabilities were.

21      MR. GEE:  Q.  How about Mr. Greenberg?

22      MR. VELKEI:  Same objection.

23      THE COURT:  Same ruling.

24          If you know.

25      THE WITNESS:  I don't know Jason's specific
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 1 accountabilities.

 2      MR. GEE:  Q.  How about, were there other

 3 integration teams for claims processing, member and

 4 provider services, and billing and eligibility other

 5 than the direct team that you referred to earlier?

 6      A.  I want to make sure I understand.  Were there

 7 other teams?

 8      Q.  Integration teams.

 9      A.  There were other teams, yes.

10      Q.  How many were there?

11      A.  Just to clarify, are we focused on these three

12 areas?

13      Q.  Yes.

14      A.  I would say there was probably three teams

15 focused on each discipline.  And by "discipline," I'm

16 referring to billing and eligibility or member and

17 provider call -- customer service, or claim transaction

18 processing.

19      Q.  So am I understanding you correctly, there was

20 one team for each of those operational areas?

21      A.  Essentially, yes.

22      Q.  Who was on the claims processing?

23      A.  I don't recall the composition, the full

24 composition of that team.

25      Q.  Do you remember anyone?
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 1      A.  I do.

 2      Q.  Could you name some?

 3      A.  Randy Parent, Kim Bartlow, K-I-M,

 4 B-A-R-T-L-O-W, Ellen Vonderhaar -- I don't know if

 5 she's in the record already or not.

 6      THE COURT:  V-O-N-D-E-R-H-A-A-R.

 7      THE WITNESS:  Thank you.

 8      MR. GEE:  Q.  Anyone else?

 9      A.  There may have been others.  I don't recall

10 the names.

11      Q.  Were you on the claims team?

12      A.  I was not.

13      Q.  How about member and provider services, which

14 you said included call center?

15      A.  It includes member and provider customer

16 contact, yes.  I believe the question is, who were the

17 members on that team?

18      Q.  Yes.

19      A.  Len Hambrick, Steve Parsons, Lorry Botrill,

20 L-O-R-R-Y, B-O-T-R-I-L-L, I believe.

21          (Reporter interruption)

22      THE COURT:  Spell Lorry's last name again.

23      THE WITNESS:  B-O-T-R-I-L-L, I believe.  I'm not

24 sure if it's two Ts or one.  I'm sorry.

25      MR. GEE:  Q.  That's okay.  We won't hold you to
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 1 it.

 2          Anyone else?

 3      A.  I believe Monica Lopez, L-O-P-E-Z.  And beyond

 4 that, I don't know other names.

 5      Q.  Does Sue Edberg ring a bell?

 6      A.  I know who Sue is.

 7      Q.  Was she on the member and provider services

 8 integration team?

 9      A.  At what point in time?

10      Q.  At any point.

11      A.  From my perspective, I would say yes.

12      Q.  Do you know at what time?

13      MR. VELKEI:  During what time?

14      MR. GEE:  Q.  During what time was she a member?

15      A.  Throughout the integration process, I think

16 she was a member of the team, as I'm thinking of her

17 role in my mind.

18      Q.  How about billing and eligibility?  Who was on

19 that integration team?

20      A.  Ken Hancock, H-A-N-C-O-C-K, Sonia Lively,

21 S-O-N-I-A, L-I-V-E-L-Y, Ruth Watson, R-U-T-H,

22 W-A-T-S-O-N.  And there were others on that team as

23 well.

24      Q.  Was Steve Auerbach on any of these teams?

25      A.  Steve was not a direct participant on these
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 1 teams.

 2      Q.  Was he on the direct team that you referenced

 3 earlier?

 4      A.  He was not on my direct team, no.

 5      Q.  How about Lisa Massaro, M-A-S-S-A-R-O?

 6      A.  Lisa Massaro was on Doug's team.

 7      Q.  The direct team?

 8      A.  Yes.

 9      Q.  How about Dave Astar?

10      MR. VELKEI:  Is the question --

11      MR. GEE:  Q.  Was he on any of these integration

12 teams?

13      THE COURT:  Dave Astar?

14      MR. GEE:  Yes.

15      THE COURT:  I wrote down the wrong name here.

16      MR. GEE:  Q.  Was he on the direct team?

17      A.  He was not on the direct team, no.

18      Q.  Is it Dave Astar?  Is that the right name?

19      A.  I believe so, yes.

20      Q.  I think you may have said this before, but the

21 integration -- the member and provider services

22 integration team, that was responsible for integrating

23 PLHIC customer care operations?

24      A.  By "customer care operations," I assume you're

25 referring to member and provider.  If that's the --
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 1      Q.  Yes.

 2      A.  If my assumption is correct, then yes.

 3      Q.  And the claims integration team, that was

 4 responsible for integrating the transactions

 5 operations; is that right?

 6      A.  That is correct.

 7      Q.  And your direct team headed by Mr. Smith, did

 8 that oversee the three functional integration teams --

 9 claims, member/provider services, and billing

10 eligibility teams?  Did that oversee those three teams?

11      A.  I would say that "oversight" is an appropriate

12 word, yes.

13      Q.  Did the direct team have other

14 responsibilities?

15      MR. VELKEI:  In addition to oversight?

16      MR. GEE:  Q.  Yes.

17      A.  If you're -- no, not as I understand the

18 question.

19      Q.  I'm going to hand you a binder full of

20 exhibits that are already in evidence.  I'm sure your

21 counsel has explained to you the process.

22      A.  Thank you.

23      Q.  Could you turn to Tab 432.  Mr. Labuhn, please

24 take as much time as you need to review this, and also

25 feel free to take it out of the binder if that helps.
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 1      A.  Thank you.

 2      Q.  Let me reiterate that you should take as much

 3 time as you want, but I'm only going to be asking

 4 questions about one page, Page 17.  And we also refer

 5 to these by Bates numbers -- the bottom right corner,

 6 the last four of the Bates numbers, 1049.

 7      A.  Okay.  Thank you.

 8          Okay.  I've reviewed it.

 9      Q.  I'm interested in the second bullet point,

10 "Migrate Governance of Operations and Technology to

11 Uniprise in UnitedHealthcare Enterprise Solutions

12 Immediately."

13          Do you know what "governance of operations and

14 technology" means in this context?

15      A.  I don't know -- I don't know who authored this

16 document, so I'm not certain what they meant.

17      Q.  And I'm sorry.  I forgot -- failed to ask you,

18 have you seen this document before?

19      A.  I don't recall having seen this document prior

20 to review over the last couple of days.  I don't recall

21 this document.

22      Q.  And, Mr. Labuhn, when I ask you if you've seen

23 a document, I mean outside of your communications with

24 counsel.  And that's continuing.

25      A.  I appreciate that clarification.
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 1          I don't recall having seen this document.

 2      Q.  Are you familiar with the contents on this

 3 page, Page 17?

 4      MR. VELKEI:  Objection, asked and answered.

 5      THE COURT:  Overruled.

 6      THE WITNESS:  I'm not familiar with the contents

 7 of Slide 17.

 8      MR. GEE:  Q.  What do you understand the words

 9 "governance of operations and technology" to mean in

10 your line of work?

11      MR. VELKEI:  I'm just going to say lack of

12 foundation, asked and answered.

13      THE COURT:  Overruled.  If he knows.

14      THE WITNESS:  "Governance of operations" means, to

15 me, the leadership oversight of operations.  What those

16 operations mean in this context, I cannot say.  I would

17 assume the same to be true for technology.

18      MR. GEE:  Q.  Okay.  And the third bullet,

19 "Migrate operations and technology to United claims

20 call center production and technology capabilities as

21 soon as possible,"  do you understand this to be the --

22 to describe responsibilities of Uniprise?

23      MR. VELKEI:  Same objection, lack of foundation,

24 your Honor.

25      THE COURT:  If he knows.
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 1      THE WITNESS:  Could you restate the question,

 2 please?

 3      MR. GEE:  Q.  So bullet 3, This "migrate

 4 operations and technology," do you understand this to

 5 be within the responsibilities of Uniprise?

 6      A.  I don't know.

 7      Q.  Other than the three areas we

 8 mentioned -- claims, member/provider services, and

 9 billing eligibility -- was Uniprise involved in

10 integrating other PLHIC functions?

11      MR. VELKEI:  Lack of foundation.  The witness has

12 testified this wasn't his area of knowledge.

13      THE COURT:  If he knows.

14      THE WITNESS:  I don't know offhand.

15      MR. GEE:  Q.  Was it responsible for integrating

16 portals?

17      MR. VELKEI:  Same objection, the witness testified

18 he doesn't know beyond his areas.

19      THE COURT:  I'll allow one or two more, but we're

20 not getting anywhere.

21          Do you know?

22      THE WITNESS:  May have.  I don't know.  I don't

23 know.

24      MR. GEE:  Q.  Just a couple more, your Honor.

25      Q.  How about transitioning mailroom functions to
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 1 an outside vendor called Lason?

 2      MR. VELKEI:  Objection, vague.  I'm not sure what

 3 the question is.

 4      THE COURT:  Was Uniprise?

 5      MR. STRUMWASSER:  Q.  Was Uniprise responsible for

 6 transitioning mailroom functions of PacifiCare to an

 7 outside vendor called Lason?

 8      A.  I believe that fell within Uniprise

 9 operations, yes.

10      Q.  How about transitioning printing functions to

11 an outside vendor called Duncan?

12      A.  I do not recall who was quote/unquote on point

13 for that.

14      Q.  But Uniprise had no responsibility for that;

15 is that your understanding?

16      MR. VELKEI:  Misstates the testimony.

17      THE COURT:  If you know.

18      THE WITNESS:  I don't know who was on point for

19 that such activity.

20      MR. GEE:  Q.  During the planning for PLHIC's

21 integration, did anyone ever say to you that they

22 believed PLHIC to be overstaffed?

23      MR. VELKEI:  Would you mind reading that question

24 back.

25          (Record read)
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 1      THE WITNESS:  I don't recall anyone making that

 2 statement.

 3      MR. GEE:  Q.  Did you believe that to be true?

 4      A.  At what point in time?

 5      Q.  When you were planning for the integration of

 6 PLHIC into United, the three areas that you referred

 7 to.

 8      A.  Can I ask for clarification again as to what

 9 point in time you're referring?

10      Q.  I'm assuming Uniprise had plans for the

11 integration of PLHIC's operations into United; is that

12 right?

13      A.  That is correct.

14      Q.  And during the planning for that integration,

15 did you ever hear anyone say that they believed PLHIC

16 to be overstaffed?

17      A.  Again, I don't recall ever hearing that

18 statement, no.

19      Q.  Did you ever come to believe that PLHIC was,

20 in fact, overstaffed?

21      A.  I don't believe they were overstaffed.

22      Q.  As part of Uniprise's -- as part of the

23 integration activities for PLHIC, did Uniprise decide

24 to lay off a number of legacy PLHIC staff?

25      A.  After careful consideration, yes.
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 1      Q.  I have another one of these fine binders for

 2 you.  I can actually take that one away if you want.

 3 I'm interested in 283, I believe.

 4      A.  I think I'm just going to flip through this.

 5      Q.  Please.

 6      A.  Okay.  I've read through.

 7      Q.  Do you recognize this e-mail?

 8      A.  I do recognize this e-mail, yes.

 9      Q.  And do you recognize the attachment, the March

10 30th, 2006 memorandum?

11      A.  I do.

12      Q.  Did you help prepare this memo?

13      A.  I don't recall if I had a hand in preparing

14 this memo or not.

15      Q.  And the e-mail comes from Helen J. Van Deusen,

16 V-A-N, space, D-E-U-S-E-N.

17          Who is she?

18      A.  Helen was a contact within, at the time,

19 Uniprise communications.

20      Q.  Do you know what her title was at the time?

21      A.  I do not.

22      Q.  And this e-mail and memorandum is an

23 announcement that PLHIC transaction and customer care

24 operations in Cypress are closing; is that right?

25      MR. VELKEI:  Objection, misstates the document.
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 1      THE COURT:  Oh, dear.  Okay.  Give me the number.

 2      MR. GEE:  283.  I'll read a sentence from the --

 3      MR. VELKEI:  "Relocation," that's my only -- my

 4 focus, reference to "relocation" as opposed to

 5 "closing."

 6      MR. GEE:  Q.  Second paragraph, halfway down,

 7 there's a sentence, "These changes will result in the

 8 closure of transaction customer care operations in

 9 Cypress."

10          Your Honor, it's 3653, the memo.

11      THE COURT:  3653?  This is 283?

12      MR. GEE:  I'm sorry.  The exhibit is 283, and the

13 last four of the Bates numbers from which I'm reading

14 is --

15      MR. VELKEI:  23654, your Honor.  I was just

16 focusing, it's talking about the subject of relocation

17 of customer care.

18      THE COURT:  But it's "closing."  I'll allow the

19 question.

20          If you can answer it --

21      THE WITNESS:  Do you mind repeating the original

22 question?

23      THE COURT:  Would you read the question back?

24          (Record read)

25      THE WITNESS:  I believe the memo indicates that to
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 1 be the case.

 2      MR. GEE:  Q.  And PLHIC employees in the

 3 transactions and customer care operations in Cypress

 4 were being laid off?

 5      A.  As a result of this announcement, yes.

 6      Q.  Customer care functions for PLHIC were being

 7 moved to San Antonio; is that right?

 8      A.  They were being moved to other locations.

 9      Q.  Other than San Antonio?

10      A.  I -- my discipline was not customer care, so I

11 know it was being moved to another location.

12 "Locations," I probably shouldn't have added the "s."

13 I'm not certain.

14      Q.  And transaction operations were moving to San

15 Antonio, Phoenix, and Letterkenney, Ireland; is that

16 right?

17      A.  That is my understanding, yes.

18      Q.  And group services also laid off positions; is

19 that right?

20      A.  That is correct.

21      Q.  And there was a pilot program to outsource

22 paper eligibility to a vendor called Accenture; is that

23 right?

24      A.  That is correct.

25      Q.  And that is within your purview?  That was
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 1 your responsibility?

 2      A.  I was involved in that team, yes.

 3      Q.  And this Accenture site was located in the

 4 Philippines?

 5      A.  That is correct.

 6      Q.  Turning to Bates No. 23659, the mailroom

 7 functions in Cypress and other legacy PLHIC locations

 8 were being moved to Lason; is that right?

 9      A.  That appears to be the case, based on this

10 document, yes.

11      Q.  You don't know that to be true independent of

12 this document?

13      A.  Again, I wasn't directly involved in the

14 transaction or RMO activities directly, no.

15      Q.  But did you know that to be true, independent

16 of whether you were directly involved?

17      A.  I'm fairly confident that was the case, yes.

18 I just don't want to answer definitively because I

19 wasn't involved in this particular area.

20      Q.  And the closure of transactions and customer

21 care operations in Cypress, that was a decision made by

22 the Uniprise team?

23      A.  No.

24      Q.  Who was it made by?

25      A.  It was a collaborative decision arrived at by
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 1 the different project teams that I described

 2 previously.

 3      Q.  The claims, member and provider services, and

 4 eligibility and --

 5      A.  Yeah, those three primary teams, yes.

 6      Q.  And they were within Uniprise?

 7      A.  That were not.  There was representation on

 8 those teams from both Uniprise operations as well as

 9 leadership and employees within the PacifiCare

10 operations as well.

11      Q.  So Uniprise wasn't the sole decision maker,

12 but it was among the decision makers?

13      A.  They were party to that decision, yes.

14      Q.  As a member of the direct team, were you

15 involved in making any of these decisions?

16      A.  I was not involved in making the decisions,

17 no.

18      Q.  Did you have any input in these decisions?

19      A.  There may have been occasion when someone

20 would ask for my input, yes.

21      Q.  Did you know about the -- these layoffs before

22 it was announced?

23      A.  I did.

24      Q.  Did you have any doubts about the soundness of

25 the idea to close Cypress's customer care?
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 1      A.  I did not.

 2      Q.  Did you have any doubts about the soundness of

 3 the idea to close Cypress's transactions operations?

 4      A.  Again, outside of my purview, but I have no

 5 reason to believe that the plans were not sound.

 6      Q.  Did you have any doubts about the soundness of

 7 the idea to start a pilot program to outsource paper

 8 eligibility?

 9      A.  I did not.

10      Q.  In connection with these layoffs, did you ever

11 hear anyone say that the layoffs were going to make it

12 difficult to service PLHIC members?

13      A.  I do not recall ever hearing that.

14      Q.  Did you ever hear it said that United was

15 cutting too deeply?

16      A.  I don't recall having heard that.

17      Q.  How about that PLHIC was losing its

18 institutional memory?

19      A.  I don't recall having heard that.

20      Q.  Do you know what a rapid deployment team is?

21          (Reporter interruption)

22      THE WITNESS:  I can't say that I have.

23      MR. GEE:  Q.  Have you ever heard anyone mention

24 the phrase "rapid deployment team"?

25      A.  I can't say that I've heard that term.
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 1      Q.  Were there other rounds of layoffs of

 2 employees from PLHIC operations?

 3      A.  At what point in time?

 4      Q.  Following these layoffs.

 5      A.  I believe that there were -- that there have

 6 been other layoffs since this point in time, no

 7 dissimilar to other layoff activities that occur within

 8 our broader organization.  So I'm not sure exactly what

 9 you're referring to.

10      Q.  Do you know approximately how many PLHIC

11 employees were laid off as announced by this memo, this

12 March 30th, 2006 memo?

13      A.  I don't recall the exact number.

14      Q.  Did you know at the time of this memo?

15      A.  I'm sure at the time of that memo I had more

16 crystalized visibility into what those numbers were,

17 yes, I'm sure I did.

18      Q.  Was it in the hundreds?

19      MR. VELKEI:  Objection, calls for speculation.

20      THE COURT:  Overruled.

21      THE WITNESS:  I believe that to be the case, yes.

22      MR. GEE:  Q.  Over 200?

23      A.  Again, I believe that to be the case, yes.

24      MR. GEE:  I have a document I'd like to show you

25 and have marked as the next exhibit in order.
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 1      THE COURT:  I have 511 -- no?  Oops.

 2          I have 511 as a letter dated 11/28/06.

 3      MR. VELKEI:  We only have through 510, your Honor,

 4 on this side.

 5      THE COURT:  Now I'm worried, because --

 6      MR. VELKEI:  We have 510 as October 5th, e-mail

 7 from Ms. McFann to Christina Sheppard.

 8      THE COURT:  The next one I have is a letter dated

 9 11/28/06.

10      MR. STRUMWASSER:  Why don't we use 512 right now.

11      THE COURT:  Is that all right?

12      MR. GEE:  That's fine.  We can fill it in, your

13 Honor.

14      THE COURT:  All right.  Was it withdrawn or

15 something?

16      MR. STRUMWASSER:  What was the date of the

17 document?

18      THE COURT:  11/28/06, and it's a letter.

19      MR. VELKEI:  And it was ours.  I believe it was

20 ours, your Honor.

21      THE COURT:  Is that what happened?

22      MR. VELKEI:  Yeah, it's 5192, to Ms. Hogue

23 [phonetic], is that the 11/28/06?

24      THE COURT:  5192, yeah, I put it on the wrong

25 page.
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 1          So we can make it 511.

 2      MR. GEE:  Thank you, your Honor.

 3      THE COURT:  Sorry.  So 511 is a document dated

 4 April 6th, 2006 "Cypress Operations Transition

 5 Overview."

 6          (Department's Exhibit 511, PAC0813733

 7           marked for identification)

 8      THE COURT:  Can I remove the confidential

 9 designation?

10      MR. VELKEI:  If we could look at this, your Honor.

11 It's got "confidential" marked all over it, even at the

12 time it was created.

13          I think it's okay to do that, your Honor.

14      THE COURT:  Remove the confidentiality?

15      MR. VELKEI:  Yes.

16      THE COURT:  All right.

17      MR. GEE:  Q.  Are you ready, Mr. Labuhn?

18      A.  Yes, I am.

19      Q.  Do you recognize the document?

20      A.  I do not.

21      Q.  Our records say that it was produced from your

22 files.  Is this a type of document that you would

23 expect to see in your files?

24      A.  I'm not certain how I came into possession of

25 this document.
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 1      Q.  Could you turn to Page 2 of the document, the

 2 last four of the Bates number 3734?

 3      A.  Yes.

 4      Q.  And the first bullet, "Moving claim and call

 5 functions out of Cypress" -- "Moving claim and call

 6 functions out of Cypress to lower cost operations in

 7 San Antonio," is that your understanding, that San

 8 Antonio was a lower cost operation?

 9      A.  I'm not certain -- I'm not certain that to be

10 the case.

11      Q.  The sub-bullet, the first sub-bullet under

12 that, "Impacts 164 Claim FTEs," does that sound about

13 the number of claims persons in Cypress being laid off?

14      MR. VELKEI:  Your Honor, I'm going to object on

15 lack of foundation.  You know, we've had testimony

16 already on this subject from multiple witnesses.

17 Ms. Vonderhaar is going to be here, and this is her

18 area of accountability.  The witness has testified this

19 was not his area of accountability.

20      THE COURT:  If he knows.

21      MR. GEE:  He said he knew it was in the hundreds.

22      THE COURT:  You've gotten it even higher, and now

23 it doesn't seem to be the case.  So it turns out not to

24 be very valuable.

25          Go ahead if you have to do more, but let's



5373

 1 move on.

 2      MR. GEE:  Q.  Does "164 claims FTEs," does that

 3 sound like about the number of claims persons in

 4 Cypress that were laid off as a result of the March

 5 30th, 2006 announcement?

 6      MR. VELKEI:  I'm also going to interpose one more

 7 objection, vague.  It appears that this is dealing with

 8 both PLHIC and -- both HMO and PPO.  Is the question

 9 directed at both or just the PPO side of it?

10      MR. GEE:  It's who was laid off as a result of the

11 March 30th announcement.

12      THE COURT:  I'll allow it.

13          Does that look like the right number?

14      THE WITNESS:  It seems like it's in the right

15 neighborhood to cover all claim operations.

16      MR. GEE:  Q.  Page 5, 3737, do you see the second

17 bullet point, "No interruption in service.  Seamless

18 transition"?  Sitting here today, do you believe this

19 was a seamless transition?

20      MR. VELKEI:  Objection, vague as to "this."

21      THE COURT:  Sustained.

22          What is "this"?

23      MR. GEE:  Q.  The transfer of these operations

24 from Cypress to San Antonio, Letterkenney, Ireland, and

25 the other places to which these were transferred, do
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 1 you believe that was a seamless transition?

 2      MR. VELKEI:  Your Honor, again, lack of

 3 foundation.  Ms. Vonderhaar is going to be here next

 4 week to discuss claims.  Ms. Norket has already come

 5 here and testified to these issues as, I believe, have

 6 other witnesses.

 7          This gentlemen is just not the right person to

 8 be testifying with regard to this.  If you look in the

 9 document, there's also reference to DMHC approvals

10 of the very conduct that's being questioned here.

11      MR. GEE:  The DMHC approval is because the DMHC

12 has specific authority to approve or disapprove any

13 layoffs.  And --

14      THE COURT:  I'll allow it.

15      THE WITNESS:  I'm sorry.  Could you repeat the

16 question?

17      MR. GEE:  Can we have the question read back

18 please?

19          (Record read)

20      THE WITNESS:  I frankly don't believe I have

21 enough insight to answer that question directly, I

22 don't.

23      MR. GEE:  Q.  Were you aware of any problems that

24 resulted from that transition?

25      A.  I was not aware directly of any problems with
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 1 that transition.

 2      Q.  Were you aware of any interruptions in

 3 service?

 4      A.  Not that I recollect.

 5      Q.  Next page, 3738, the third bullet, "MedPlans

 6 ramp schedule and execution," MedPlans, is that a

 7 vendor that United uses to process claims?

 8      A.  Frankly, I don't know the answer to that

 9 question.

10      Q.  How about the last bullet, "Assumes current

11 turnover rates maintained in receiving sites," do you

12 know what that refers to?

13      A.  I do not.

14      Q.  Going back to the internal Page 4, 3736 is

15 last four of the Bates, it appears that it's laying out

16 a schedule of when layoffs were going to take effect.

17 Is that consistent with your understanding of when the

18 layoffs took effect?

19      A.  They appear to be consistent with what I

20 recall those dates to be, yes.

21      Q.  And do you know if these layoffs took effect

22 according to plan?

23      MR. VELKEI:  Objection, calls for speculation.

24      THE COURT:  If he knows.

25      THE WITNESS:  I cannot recall.
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 1      MR. GEE:  Another document, titled "PHS

 2 Integration Weekly Claim Deep Dive," dated October 2nd,

 3 2006, may it be marked as 512?

 4      THE COURT:  Yes.  This is agenda with a meeting

 5 date of October 2nd, 2006.

 6          (Department's Exhibit 512, PAC082181

 7           marked for identification)

 8      MR. GEE:  Q.  Do you recognize this document,

 9 Mr. Lebuhn?

10      A.  It appears familiar, yes.

11      Q.  This is an agenda and minutes from a meeting

12 regarding PHS integration; is that right?

13      A.  Regarding apparently claim, yes, that's what

14 it appears to be.

15      Q.  Were you a regular participant in this

16 meeting?

17      A.  I cannot say that I was a regular participant,

18 no.

19      Q.  You're listed as an invitee in "Participants."

20 Did you participate in this meeting?

21      A.  I cannot confirm that I was on this meeting.

22 I know my name is in bold, but I don't know if I was on

23 this meeting or not.

24      Q.  Did you regularly participate in the weekly

25 claim deep dive meetings?
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 1      MR. VELKEI:  Objection, asked and answered.

 2      THE COURT:  Sustained.

 3      MR. GEE:  Q.  Did you know that these meetings

 4 occurred weekly?

 5      A.  This not being my area of focus at the time, I

 6 don't know that they occurred every week.  I don't know

 7 that to be fact.

 8      Q.  Were you aware that there were regular

 9 meetings regarding PHS integration claim deep dive?

10      MR. VELKEI:  Asked and answered.

11      THE COURT:  I'll allow it.

12      THE WITNESS:  It was my understanding that there

13 were regular sessions.

14      MR. GEE:  Q.  Did you attend any of them?

15      A.  I may have.  I don't know what my -- what the

16 frequency of my participation was on those calls.

17      THE COURT:  May I remove the confidentiality on

18 there?

19      MR. VELKEI:  Yes, your Honor.

20      THE COURT:  Okay.

21      MR. GEE:  Q.  About halfway down this page, on

22 512, there's some agenda topics.  And I'm interested in

23 the second one, "Cypress Phase 3 Release and

24 Transition," dash, "Ellen."  Do you understand the

25 reference to "Ellen" to be Ellen Vonderhaar?
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 1      A.  I do.

 2      Q.  And to the right of that, there are some

 3 bullet points that fall under "Notes."

 4          The third bullet point is, "Synergy Plan -

 5 Have stayed in sync with number of staff projected for

 6 release."  Do you know what the synergy plan is?

 7      A.  I do.

 8      Q.  What is it?

 9      A.  The synergy plan was a report, a compilation

10 of opportunities that would reduce the cost structure

11 within the operations environment for PacifiCare.

12      Q.  Did this report have a name?

13      A.  I believe the reference here is being made to

14 the synergy roster.  That's what I would refer to it

15 as, the synergy roster.

16      Q.  One of the primary goals of these layoffs

17 announced March 30th, 2006 was to achieve synergies,

18 right?

19      A.  I believe that, when you combine two

20 operations areas, especially those of considerable size

21 as both United and PacifiCare were, there would be

22 opportunities for redundancy and efficiency that would,

23 unfortunately, result in the reduction of labor.

24      Q.  But would achieve synergies, right?

25      A.  The net result, they would achieve synergies.
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 1      MR. GEE:  Your Honor, would you like to take a

 2 break now?

 3      THE COURT:  Sure.  Take a morning break, 15

 4 minutes.

 5          (Recess taken)

 6      MR. GEE:  Q.  Mr. Labuhn, let's go back really

 7 quickly to the March 30th, 2006 announcement.  And I

 8 think I failed to ask you about group services.  Were

 9 there layoffs announced in group services as a result

10 of the March 30th, 2006 announcement?

11      A.  Are we referring to this document again?

12      Q.  We can go back -- sure.  283.

13      A.  And I believe the question was were there

14 layoffs in group services, correct?

15      Q.  There were.

16      A.  There were, yes.

17      Q.  And were you responsible for making the

18 decision for those layoffs?

19      A.  I was not responsible for making those

20 decisions, no.

21      Q.  Were you involved in those decisions or that

22 decision?

23      A.  I was not directly involved.

24      Q.  Were you involved in any respect?

25      A.  I may have been asked for input.
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 1      Q.  Do you know who was involved?

 2      A.  Ruth Watson, who was the -- I believe her

 3 title was vice president over the group services area

 4 and, I believe, Sonia Lively.

 5      Q.  An Ms. Watson was the PLHIC legacy -- she was

 6 at PLHIC before the acquisition?

 7      A.  That is correct.

 8      Q.  And Ms. Lively, she was the Uniprise side?

 9      A.  She was with Uniprise operations.

10      MR. GEE:  I'd like to show you an e-mail chain,

11 top date June 21st, 2006.  And I believe it's 513.

12      THE COURT:  Yes, it is, 513 is an e-mail with a

13 top date of June 21st, 2006.

14      THE COURT:  May I remove the confidential

15 designation?

16      MR. VELKEI:  I was only concerned, your Honor,

17 with the last page, the financial information contained

18 there.  Otherwise, we don't have any issues with

19 confidentiality.

20      MR. GEE:  Run rates from 2006 and 2007?

21      MR. VELKEI:  Yes.  In various areas, financial

22 savings.  This is nonpublic information.  It looks like

23 it goes into 2008.

24      THE COURT:  Well, it says 2006 and 2007.

25      MR. VELKEI:  That just shows you my eyes, your
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 1 Honor.  Looks like an "8" to me.  Forgive me.

 2      THE COURT:  No, it's a "7."

 3          All right.  If you want to discuss it later --

 4      MR. VELKEI:  Thank you, your Honor.  I mean, we

 5 could just black out those numbers and then remove

 6 confidentiality.

 7      THE COURT:  Is that okay?

 8      MR. GEE:  No, I think we need the numbers.

 9      THE COURT:  All right.  We'll have to discuss it.

10 Looks like we have a day next week we can do that.

11          (Department's Exhibit 513, PAC0814125

12           marked for identification)

13      THE WITNESS:  I've reviewed the document.

14      MR. GEE:  Q.  Do you recognize the e-mail?

15      A.  I recognize the e-mail, yes.

16      Q.  And the attachment?

17      A.  Yes.  I recognize the attachment.

18      Q.  And the attachment reflects synergy figures

19 for the PacifiCare integration; is that fair?

20      A.  It appears to represent that.

21      Q.  I want to just go over a couple of the figures

22 with you, just so I have a clear understanding of what

23 they reflect.

24          The 2006 run rate, what does that refer to?

25      MR. VELKEI:  Are we on the last page?
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 1      MR. GEE:  Yes, I'm sorry.  The attachment, 4127.

 2      THE WITNESS:  "Run rate" refers to the annualized

 3 benefit of a savings.

 4      MR. GEE:  Q.  Could you amplify that response a

 5 bit?  I'm not sure what an "annualized benefit" means.

 6      A.  Sure.  Not related to PacifiCare, to

 7 illustrate the point, if I were to have a savings that

 8 began in June of 2010, my in year savings would be

 9 seven months.  In 2011, I have the full annualized

10 benefit of 12 months for that particular savings.  So

11 that that's -- "run rate" is simply the annualized

12 benefit of a particular savings.

13      Q.  So, for example, for customer care, here, we

14 have 15,997,000 for the 2006 run rate.  But that

15 doesn't necessarily mean that that was the actual

16 savings in 2006.

17          That was just if the -- is that -- let me just

18 start with that.  That doesn't mean that that was the

19 actual savings in 2006, right?

20      A.  Could you repeat it one more time, please.

21      Q.  Sure.  The 15,997,000 figure under "Customer

22 Care" is not a historical number for 2006?  That's not

23 how much that was saved in 2006?

24      A.  That is correct.

25      Q.  So it's -- it's a projection; is that right?
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 1      A.  It is a projection of what the run rate

 2 savings would be at the end of that particular year.

 3      Q.  In going to Column J, we have, "Total with

 4 CTN."  What does that refer to?

 5      A.  Can you clarify what you're asking?

 6      Q.  Sure.  For example, the 2006 run rate for

 7 total with CTN is about $65 million.  What does that

 8 $65 million mean?

 9      A.  In that line, the 65 million appears to

10 represent the aggregate total of each one of the seven

11 columns preceding it.

12      Q.  And then the column to the right is "Total

13 without CTN."  How do you arrive at that number?

14      A.  I don't recall how this CTN -- how or what CTN

15 referenced within our synergy tracking.  I don't

16 remember.

17      Q.  And then under Column B, the phrase, "2006 in

18 year savings with severance," that's severance pay?

19      MR. VELKEI:  Where are you looking?

20      MR. GEE:  Under Column B, the third heading down.

21      MR. VELKEI:  Okay.

22      THE WITNESS:  I'm sorry, the question in that

23 regard was?

24      MR. GEE:  Q.  The "severance" reference, does that

25 mean severance pay?
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 1      A.  It would refer to severance pay.

 2      Q.  And you also referenced a synergy roster,

 3 right?

 4      A.  I did.

 5      Q.  Is that different from financial impact

 6 tracker report?

 7      A.  It is.

 8      Q.  How is it different?

 9      A.  The financial impact tracker, the FIT tool, is

10 a different way of representing essentially the same

11 information that would be in the synergy roster.  It's

12 a bit more expansive.

13      Q.  The underlying data is the same, though?

14      A.  To my knowledge, yes.

15      Q.  Just a different format?

16      A.  Correct.

17      Q.  Have you heard of a synergy report card as

18 well?

19      A.  That particular name is not ringing a bell

20 with me.

21      Q.  How about a synergy scorecard?

22      A.  "Synergy scorecard," I'm familiar with that

23 name.

24      Q.  Is that different from synergy roster?

25      A.  The synergy scorecard, like the FIT tool, was
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 1 simply a different way of representing the financial

 2 information.  Again, same underlying data.

 3      Q.  How often were synergy score cards created?

 4      A.  I believe we updated the score cards once per

 5 month.

 6      Q.  And synergy rosters?

 7      A.  Again, once per month.

 8      Q.  And FITs?

 9      A.  Again, once per month.

10      Q.  Do you refer to them as FITs or F-I-Ts?

11      A.  The FIT tool, yeah.

12      MR. GEE:  E-mail chain with an attachment, ask it

13 be marked as 514.  I think I've been neglecting to read

14 the Bates numbers into the record.

15      THE COURT:  I think Mr. Strumwasser had a good

16 plan about that.

17      MR. GEE:  If it's all right with the reporter, we

18 would just -- when I ask that it be entered into the

19 record, could it be typed in?  Thank you.

20      THE COURT:  So 415 [sic] is an e-mail with a top

21 date of March 20th, 2006.

22          (Department's Exhibit 514, PAC0813615

23           marked for identification)

24      THE COURT:  Can I remove the confidential

25 designation?
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 1      MR. GEE:  Your Honor --

 2      MR. VELKEI:  I just think we may have a similar

 3 issue, your Honor.  There's a bunch of data, financial

 4 figures in here.

 5      THE COURT:  All right.  Let's take it up later.

 6      MR. GEE:  Your Honor, did you say "514"?

 7      THE COURT:  514.  Isn't that what I said?  Okay,

 8 514.

 9          Do you need a magnifying glass?

10      THE WITNESS:  No, I'm okay.  The document is kind

11 of chopped up, and I'm trying to piece together the

12 left with what I believe the right to be.

13      MR. GEE:  I appreciate that.  I'll be asking you

14 for your assistance with that as well.

15          If you need a magnifying glass, we have one.

16      THE WITNESS:  What makes this complicated is that

17 this appears to be the left side of a document, perhaps

18 the middle part of a document, and the right side of

19 the document.  And I'm having a difficult time trying

20 to see which parts connect with what other parts.  It's

21 a jigsaw puzzle to a degree.

22      MR. STRUMWASSER:  You're feeling our pain.

23      MR. GEE:  Also, I believe there are a number of

24 just blank pages that -- it's because it extends out so

25 far in the way it was formed and the way it was printed
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 1 out.

 2          And perhaps with PacifiCare's agreement, we

 3 could remove the blank pages, and it might be a little

 4 more easy to understand where we go with this.

 5      MR. VELKEI:  I don't see any blank pages, Bryce.

 6      THE COURT:  You don't?

 7      THE COURT:  How about 3630, 3631 --

 8      MR. VELKEI:  Well, I mean, they're not blank.

 9 They correspond to some piece of the Excel spreadsheet,

10 you know 9, 10, 11.  So they do have some relationship

11 to other pieces of this document.

12      THE COURT:  But they don't have any information in

13 them.

14      MR. GEE:  Let's leave them in there.  That's fine.

15      THE WITNESS:  Okay.  I've looked through it.

16      MR. GEE:  Q.  Do you recognize this document?

17      A.  This document appears to be a synergy roster.

18      Q.  And it's being forwarded to you and others by

19 Michael Tracy T-R-A-C-Y.  Who is Mr. Tracy?

20      A.  Mike Tracy was a project manager on our

21 integration team.

22      Q.  Did he have specific responsibilities for

23 synergy rosters?

24      A.  He did.

25      Q.  He did?
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 1      A.  He did.

 2      Q.  Was he also responsible for FITs?

 3      A.  He was.

 4      Q.  His e-mail says that a synergy roster is

 5 updated any time significant changes occur within

 6 operations migration of PacifiCare.  And that's why

 7 there are often variances between the FIT document,

 8 which is updated monthly.  Does that refresh your

 9 recollection as to the differences between a FIT and a

10 synergy roster?

11      A.  As I mentioned before, I believe the synergy

12 roster and the FIT are essentially providing the same

13 financial information laid out a bit differently.  So

14 there is a difference between the two documents.  I

15 just want to make sure that I'm clear on that front.

16          At this time, it appears as though the

17 updating of the synergy roster and the updating of a

18 FIT submission were not on the same timeline.

19      Q.  Okay.  Thank you.  So let's turn to the

20 document and see if we can construct it together.  The

21 first page, with some data on it -- the last four of

22 the Bates is 3617.

23      A.  Okay.

24      Q.  This page appears to be listing some

25 integration projects that Uniprise has planned for
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 1 PacifiCare; is that fair?

 2      A.  Could you repeat the question, please?

 3      Q.  This page appears to be listing some

 4 integration projects that Uniprise has planned for

 5 PacifiCare; is that right?

 6      A.  It appears to be listing certain synergy

 7 opportunities that were formulated by the project teams

 8 that I had mentioned before, yes.

 9      Q.  The business decision column, that reflects a

10 description of the integration -- or the synergy

11 opportunity?

12      A.  Again, if you could give me just a little

13 latitude, I'm trying to piece this together.

14      Q.  Please.

15      A.  It appears that within 617, these are

16 representative of synergies that require some sort of a

17 decision to be made.  And I reference that by the lower

18 left-hand corner, "Key Decision Roster."

19      Q.  I'm sorry.  Where are you looking, the lower

20 left-hand corner?

21      A.  Yeah, I'm on 617.  And on the lower left-hand

22 side immediately above "confidential" it indicates "Key

23 Decision Roster."

24      Q.  I see it.  Let me just tell you how I see this

25 document laying out.  We have 617, and then from 618 to
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 1 627, they appear to be pages with no data on it.  And

 2 the orientation, as I see it, is they would go

 3 rightward, they would continue 617 rightward.  Does

 4 that seem right to you?

 5      A.  That appears to be correct, based on the

 6 column headers.

 7      Q.  And then we have 628, which appears to

 8 continue 617 downward.

 9      MR. VELKEI:  Your Honor, it may be possible at the

10 lunch break if we can just look at this in native,

11 reduce it -- see if we can reduce it, print it out a

12 different way that might be a little easier.

13      MR. GEE:  The problem is, we need it in the

14 record.

15      THE COURT:  What do you mean "in the record"?

16      MR. GEE:  I mean, how are we going to put a native

17 file in the record?

18      MR. VELKEI:  What I'll do is take the native file

19 and take out those columns or something and maybe kind

20 of truncate it.

21      MR. STRUMWASSER:  Take out the columns?

22      MR. VELKEI:  Right, this 620 through --

23      MR. STRUMWASSER:  I don't think that's going to

24 take care of the problem.

25      THE COURT:  Let him give it a try.  I'd rather see
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 1 you get a big library table and lay it all out.

 2      MR. STRUMWASSER:  How does it go with the record?

 3      THE COURT:  We fold it up.

 4          Let's see if he can do that.  I think it's

 5 just -- if he can't, he can't.  But let's give it a

 6 try.

 7      MR. GEE:  Okay.  I still would like to ask him

 8 some questions about the contents of the document.

 9      THE COURT:  Sure, if he can figure it out.  If he

10 can't, we'll move it over till after lunch.

11      MR. GEE:  Sure.

12      Q.  So back to 617, Mr. Labuhn.  What does the

13 column "Business Decision" reflect?  That's Column C.

14      A.  It appears to represent by column header a --

15 an opportunity requiring a decision.

16      Q.  Whose decision would it be to make?

17      A.  I do not know.

18      Q.  And then Column D, "Assigned To/Owner," what's

19 the difference between "assigned to" and an "owner"?

20      A.  I don't know what the differentiation was

21 between "assigned to" and "owner."

22      Q.  Under Row -- Row 3, "Group Services" with the

23 functional area, business decision is "Outsource Paper

24 Eligibility," you're listed as person it was assigned

25 to.  Do you remember your responsibilities for this
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 1 business decision?

 2      A.  I am listed along with Sonia Lively.  I do not

 3 recall what the specific take-away was in this regard.

 4 What the take-away was, I don't know.

 5      Q.  Am I reading this incorrectly, though?  I see

 6 it, it was assigned to you and Ms. Lively was the

 7 owner?

 8      A.  Again, I don't know what the differentiation

 9 was there.

10      Q.  And then the "Comments" column, that appears

11 to be a further description of the business decision;

12 is that correct?

13      A.  The comments, as I read them here, don't seem

14 to address the decision that may have or may have not

15 been required in regards to this particular synergy

16 known as "Outsource Paper Eligibility."

17      Q.  What do you believe them to reflect?

18      A.  It appears that this is a -- a summary of a

19 cost benefit for this particular synergy opportunity.

20      Q.  And is that true for the other entries, the

21 other rows?

22      A.  I cannot comment on the other rows and the

23 information contained within there.

24      Q.  Why can't you comment?

25      A.  I was not -- I was not involved in those
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 1 particular areas of transaction and customer care.

 2      Q.  Is it that, as to those other rows, you

 3 weren't involved or that you just don't know what they

 4 refer to?

 5      MR. VELKEI:  When you say "rows," are you

 6 referring to the other key decision numbers or --

 7      MR. GEE:  The other --

 8      Q.  Yes, the other key decisions.

 9      A.  I was not involved in those areas.

10      Q.  I understand that.  But do you not have any

11 knowledge about those areas?

12      MR. VELKEI:  Objection, vague as to "those areas."

13      THE COURT:  Well, overruled.  They're listed

14 "Transaction" --

15      MR. VELKEI:  Are we talking about, your Honor,

16 knowledge of the specific business decisions that are

17 set forth or just generally knowledge of those areas?

18 That's the confusion.

19      THE COURT:  I think he's trying to get a basic

20 information to find out if he can ask specific

21 questions.

22      MR. GEE:  That's right, your Honor.

23      THE WITNESS:  I don't have knowledge regarding how

24 these particular synergies, these particular decisions,

25 if you will, wound up on this page for those areas.
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 1      MR. GEE:  Q.  That's fine.  But do you understand,

 2 for example, Row 4, what these words mean, "Implement

 3 standard staffing and management ratios"?

 4      MR. VELKEI:  If I would just ask, so the record is

 5 clear, when we say "Row 4," can we just refer to that

 6 as Key Decision No. 2?

 7      THE COURT:  Sure.

 8      THE WITNESS:  Can I speculate what that means?

 9      MR. GEE:  Q.  I don't want to you speculate, but

10 if you have any knowledge about what those words mean,

11 I want to know about that.

12      A.  I know what the words "implement standard

13 staffing and management ratios" means.

14      Q.  What do they mean?

15      A.  In my definition, it is the application of a

16 set management-to-staff ratio in a given area.  And in

17 this case, it appears to be transaction.

18      Q.  How about Key Decision 3, the business

19 decision there?  Do you know what that refers to?

20      A.  Again, I'm not familiar with what decision was

21 required.  These don't appear to be self-explanatory as

22 far as what the decision was that was required.

23      Q.  You're telling me.

24      A.  But as it relates to the -- the words of

25 "Leverage existing vendor agreement," I suppose I
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 1 understand what that means, yes.

 2      Q.  What do they mean?

 3      A.  To look at existing vendor agreements that

 4 United may have had versus those that PacifiCare may

 5 have had and identify if there were opportunities with

 6 them.

 7          Again, I'm providing definitions on what I

 8 believe these things to be.  I wasn't within these

 9 areas that came up with these opportunities.

10      Q.  I understand that.  In the Column F, "Expected

11 synergies run rate," that is the annualized expected

12 savings from these projects?

13      A.  I believe -- that appears to be the case, yes.

14      Q.  Under the "Comments" for Key Decision 1, do

15 you know how those figures were calculated?  Let's

16 start -- why don't we break it out.

17          Let's start with the first sentence, "Reduces

18 PHS baseline from 5.9 million to 1.5 million annual

19 spend."  Do you know how those figures were calculated?

20      A.  It appears those figures were calculated using

21 a CBA as referenced within the comments.

22      Q.  What's a CBA?

23      A.  A cost benefit analysis.

24      Q.  Were you involved in the CBA?

25      A.  It appears that this was created -- the CBA
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 1 was created by someone, S. Spring.  I was not involved

 2 in the creation of the CBA.

 3      Q.  You don't know who S. Spring is?

 4      A.  I believe it was Sue spring.

 5      Q.  Is she within Uniprise?

 6      A.  I can't recall what area of the company she

 7 was with.  I can't recall.

 8      Q.  Do you know what her title was?

 9      A.  I do not.

10      Q.  Do you know what her job responsibilities were

11 at this time?

12      A.  I believe she was in a -- some type of a

13 finance role where a CBA would generally have been

14 crafted.

15      Q.  Turning to 3639 --

16      THE COURT:  Are you sure you don't want a

17 magnifying glass?

18      THE WITNESS:  Yeah, I appreciate it.  The

19 magnifying glass is not what I need.  It's more maybe

20 some tape.

21      THE COURT:  I've got that too.

22      THE WITNESS:  Okay.  I'm with you on 3639.

23      MR. GEE:  Q.  It now appears that, starting on

24 3639, this is -- well, in the lower left-hand corner,

25 it says "Synergy Roster."  Do you understand that to
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 1 mean that this is the full set of synergy

 2 opportunities, including those that needed business

 3 decision and those that do not?

 4      A.  It appears to be.  And I say "appears to be"

 5 because, again, it's very jumbled.

 6      Q.  I understand that.  And I know Mr. Velkei's

 7 going to look into getting the native file to make this

 8 more understandable.  I think I can figure out, this

 9 page and 640 and 641, just by looking at the columns on

10 the top, it appears that 639 -- you have 639.  And then

11 to the right of that, you have 640.  And then to the

12 right of 640, you have 641.

13          Does that seem right to you?

14      A.  Yes.  I've pieced it together that way.  And

15 that appears to be an accurate left-to-right

16 orientation of the group services component of the

17 synergy roster.

18          Although, if I might add, group services or

19 membership accounting also does extend further down

20 into 42, 43, 44, 45, 46, 47.

21      Q.  I see that.  Let's just focus on these three

22 pages right now, 639, 640, 641.

23      A.  Okay.

24      Q.  Sticking with -- now there's not a key

25 decision number here -- but let's call it Row 2.
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 1      THE COURT:  Yes.  There's a key decision number;

 2 it's in the B column.

 3      MR. GEE:  Oh, I see.  Thank you, your Honor.

 4      Q.  Key Decision 1, "Paper Eligibility

 5 Outsourcing."  Now we have a new column, Column G,

 6 "Total Integration Costs."  That's the projected costs

 7 of the integration of this project?

 8      A.  It appears, based on the comments associated

 9 with this particular decision, that the 1.469 million

10 figure represents the cost of tech ambassador training

11 costs plus severance expense.

12      Q.  And that's the cost to implement this project?

13      A.  It appears to be.

14      Q.  Then Column I, projected 2006 savings, that's

15 how much synergy United would achieve by implementing

16 this project?

17      A.  Within 2006, yes.

18      Q.  Then to the right, Column J, projected 2006

19 integration costs, those were the integration costs

20 that would be incurred in 2006?

21      A.  That is correct.

22      Q.  And then the net 2006 savings is just the

23 difference between I and J?

24      A.  That is correct.

25      Q.  Then continuing to the right, on now, Page
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 1 640, we have those same columns, "Projected Savings,"

 2 "Projected Integration Costs," "Net Savings," but for

 3 2007; is that right?

 4      A.  That appears to be the case.

 5      MR. VELKEI:  Your Honor, if I may just interpose

 6 an objection, relevance.  This doesn't seem to have

 7 anything to do with claims processing but eligibility

 8 issues.  I don't know how this relates to the alleged

 9 violations in the accusation.

10      THE COURT:  What's the relevancy?

11      MR. GEE:  We're just trying to get the methodology

12 here.  And from what we've seen, we've seen a lot of

13 the violations arise from their attempts to get

14 synergies at the cost of --

15      THE COURT:  All right.  I'll allow it for now.

16      MR. VELKEI:  Thank you, your Honor.

17      THE COURT:  So noted.

18      MR. GEE:  Q.  In going to 3654 --

19      A.  Excuse me.  Did you say "3654"?

20          Okay.

21      Q.  This may be one of these where we have to wait

22 for the native file to fully understand it.  I think I

23 can figure it out, but let me know if you'd like to

24 hold off.

25          If you also would pull out 3639 -- that's the
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 1 page we were just looking at -- so we can correspond

 2 the columns.

 3      A.  We're aligning the column headers?

 4      Q.  Yes.  Do you see where I'm going with this?

 5      A.  Yes.

 6      MR. VELKEI:  Forgive me.  I don't see how these

 7 two documents, 3639 and 3654 -- there doesn't seem to

 8 be a relationship between the two.  Maybe I'm missing

 9 something.

10      MR. GEE:  If you look at the columns, they're the

11 same numbering or the same letter going down.

12      MR. VELKEI:  Where?  You mean the 1, 2, 3, 4 at

13 the very left-hand side?

14      MR. GEE:  No.  The columns, the things going up to

15 down, A, B, C, D.

16          So for example, Column I is projected 2006

17 savings.

18      MR. VELKEI:  Mm-hmm.

19      MR. GEE:  Now I'm looking on 639, if you head

20 downward to 654, that Column I continues down.

21      MR. VELKEI:  But they don't seem to connect.

22 You've got 1 through 12, and then it goes 49 through

23 68.

24      MR. GEE:  Those are the interim pages between 369

25 and 654.
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 1      MR. VELKEI:  Your Honor, I'd just like to give it

 2 a try at the lunch break.

 3      THE COURT:  Yeah, because there's a 15 through

 4 25 -- yeah.  Why don't we wait for that.

 5      MR. GEE:  Fair enough.

 6      MR. VELKEI:  I can't make any promises, but we'll

 7 see what we can do.

 8      THE COURT:  Okay.

 9      MR. GEE:  I have another document I'd like to show

10 the witness and have marked as 515.  And perhaps

11 Mr. Velkei can look into getting a native file for

12 this.

13      MR. VELKEI:  Bryce, can I suggest that we just

14 defer this one?  I mean, are there any more like this

15 that maybe we can just get the numbers for and see if

16 we can.

17      MR. GEE:  Perhaps we can just mark them, and

18 then --

19      THE COURT:  This is 515.  What do you want -- what

20 is it titled?

21      MR. GEE:  I think on the bottom there, in small

22 print.

23      THE COURT:  "Key Decision Roster"?

24      MR. VELKEI:  See, the first page, your Honor,

25 says, "Operation synergy submission less UHC Ovations."
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 1 I don't know --

 2      THE COURT:  On the third page, it says "Key

 3 Decision Roster," also, "UHC Ovations."

 4          (Department's Exhibit 515, PAC0833044

 5           marked for identification)

 6      THE COURT:  Is this related to PacifiCare?

 7      MR. GEE:  I believe it's a similar document to

 8 what we just saw, just had a later date.

 9      MR. VELKEI:  You think it's 4/4/06?

10      THE COURT:  That's what it looks like, yeah.

11          All right.  We'll put this aside and see if we

12 can't -- do you have more?

13      MR. GEE:  Sure.  Can I ask just one question that

14 I don't think is too difficult --

15      THE COURT:  Sure.

16      MR. GEE:  -- to navigate.

17      Q.  On the second page, Mr. Labuhn, 045, we have a

18 summary chart, it appears.  And I'm wondering what "UT

19 Net Synergy" refers to?

20      A.  I do not know what that means.

21      Q.  Do you know what "UT" stands for?

22      A.  In this context, I do not.

23      MR. GEE:  516, your Honor?

24      THE COURT:  All right.

25      MR. GEE:  Can the Bates number be put into the
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 1 record.

 2      MR. VELKEI:  Bryce, are there any more?  Because I

 3 want to maybe e-mail some of these so we can get them

 4 started looking at this.

 5      MR. GEE:  Yes.

 6      THE COURT:  So this is "Key Decision Roster,"

 7 looks like 11/7/06.

 8          (Department's Exhibit 516, PAC0816023

 9           marked for identification)

10      MR. VELKEI:  Could we just spend two minutes

11 getting the Bates numbers, see if I can take a quick

12 break and --

13      MR. GEE:  Sure.  Maybe we should just adjourn now

14 to give them more time --

15      THE COURT:  And come back at 1:00?

16      MR. STRUMWASSER:  Can we mark them and then --

17      THE COURT:  Yeah, sure.

18      MR. GEE:  So 517 --

19      MR. VELKEI:  Wouldn't you rather mark one that you

20 can actually read?  Or do you want to mark this one?

21      THE COURT:  We can put them together.

22          All right.  517 is dated 1/5/07.

23          (Department's Exhibit 517, PAC0821818

24           marked for identification)

25      MR. GEE:  This is a different format, but I think



5404

 1 we may have a similar problem with the formatting, 518.

 2      THE COURT:  All right.  518 is an e-mail with a

 3 top date of October 23rd, 2006 and attachments.

 4      MR. GEE:  May the Bates number be put into the

 5 record.

 6          (Department's Exhibit 518, PAC0815891

 7           marked for identification)

 8      THE COURT:  Any more?

 9      MR. GEE:  A couple more, your Honor.  Three more.

10      MR. VELKEI:  Can we stay until 1:30, your Honor,

11 to have a fighting chance to figure this out?

12      THE COURT:  Okay.

13      MR. GEE:  519.

14      THE COURT:  Oh, my.

15      MR. GEE:  Can the Bates number be put into the

16 record?

17      THE COURT:  It says, "2006 PHS Operation Synergy

18 Report Card."

19          (Department's Exhibit 519, PAC0836997

20           marked for identification)

21      MR. VELKEI:  Is this 520?

22      MR. GEE:  520.

23      THE COURT:  2007 synergy report card.

24      MR. GEE:  May the Bates be put into the record.

25          (Department's Exhibit 520, PAC0833189
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 1           marked for identification)

 2      MR. GEE:  521.

 3      THE COURT:  All right.  521 is a 2008 synergy

 4 report card.

 5          (Department's Exhibit 521, PAC0833163

 6           marked for identification)

 7      MR. GEE:  May the Bates be put into the record.

 8      THE COURT:  All right.  You want to take the lunch

 9 break now, return at 1:30?

10      MR. VELKEI:  That would be great.

11      MR. GEE:  Thank you, your Honor.

12      MR. STRUMWASSER:  Thank you, your Honor.

13          (Whereupon, the luncheon recess was taken at

14           11:37 a.m.)

15
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 1

 2                    AFTERNOON SESSION

 3                        ---o0o---

 4          (Whereupon, all parties having been

 5           duly noted for the record, with

 6           the exception of Mr. McDonald,

 7           the proceedings resumed at 1:47

 8           o'clock p.m.)

 9      THE COURT:  All right.  We'll go back on the

10 record.

11         DIRECT EXAMINATION BY MR. GEE (resumed)

12      MR. GEE:  Q.  Good afternoon, Mr. Labuhn.  Could

13 you turn to 515, the document I believe we were looking

14 at right before the break.

15          And is this another synergy roster, or is it a

16 FIT or some other synergy report?

17      MR. VELKEI:  You know, if I may, your Honor,

18 what's going to happen, we've looked at one of these.

19 There's actually four tabs and four documents.

20      THE COURT:  Why don't we just skip this stuff and

21 move to something else.  We'll come back to it.

22      MR. GEE:  Sure.

23      Q.  So we've discussed these layoffs that were

24 announced in March of 2006.  And it's my understanding

25 that was one part of the integration of PacifiCare's
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 1 claims operations; is that right, Mr. Labuhn?

 2      MR. VELKEI:  Objection, vague.  One part of the

 3 integration -- objection, vague.

 4      THE COURT:  Do you understand the question?

 5      THE WITNESS:  I'm not sure that I do.  I'm sorry.

 6      MR. GEE:  Q.  Was that one of the integration

 7 activities that Uniprise was responsible for?

 8      A.  Was Uniprise -- I'm still not sure I

 9 understand the question.

10      Q.  Was Uniprise involved with the decision to lay

11 off claims personnel in Cypress?

12      A.  Uniprise operations, along with PacifiCare

13 leadership, were involved in that decision.

14      Q.  And that was part of the integration effort,

15 was it not?

16      A.  It was a part of the overall effort.

17      Q.  And was another part of the integration of

18 PacifiCare, did that involve moving PacifiCare claims

19 processing off the RIMS platform?

20      MR. VELKEI:  Objection, lack of foundation.

21 Again, your Honor, Ms. Vonderhaar is going to be here

22 in -- I'm not sure what the date is, a week or two.

23 She's the head of claims.  This gentleman is in billing

24 and eligibility.  I just don't think he's the right

25 witness to be testifying to these matters.
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 1      THE COURT:  I'm sorry.  Could you read the

 2 question, please.

 3          (Record read)

 4      THE COURT:  If you know.

 5      THE WITNESS:  I believe that there was a longer

 6 term strategy to do that.  I'm not sure about the

 7 particulars of that, though.

 8      MR. GEE:  Q.  Do you know if that was the

 9 responsibility of the -- was it the claims integration

10 team that you referenced this morning?

11      A.  No.

12      Q.  You don't know, or it wasn't?

13      A.  No, it wasn't.  It was not.

14      Q.  Do you know whose responsibility it was?

15      A.  I don't know who had the final responsibility

16 for that, I don't.

17      Q.  Do you know who had some responsibility for

18 it?

19      A.  I believe that that accountability was within

20 Jason Greenberg's area.  I believe I mentioned him

21 before.

22      Q.  He was on an integration team outside of

23 Uniprise?

24      A.  I believe -- when I mentioned that before, I

25 believe I mentioned that Jason was on a team.  I don't
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 1 know -- if I said "Uniprise," I'm not sure -- I'm not

 2 sure that that was the case.

 3      Q.  You don't know if he was or was not part of

 4 Uniprise?

 5      A.  At that time, I don't know whether or not he

 6 was a part of Uniprise.

 7      Q.  Have you ever heard of a platform called OTIS,

 8 O-T-I-S, all caps?

 9      A.  I've heard of the OTIS platform, yes.

10      Q.  What is it?

11      A.  To my knowledge, it is a PacifiCare platform.

12 I don't know much beyond that.

13      Q.  Were you aware of a plan to migrate PacifiCare

14 PPO business from RIMS to OTIS?

15      A.  Was I aware of a plan to do that?

16      Q.  Yes.

17      A.  I don't know.

18      MR. GEE:  I want to show you a document, have it

19 marked as --

20      THE COURT:  522.

21      MR. GEE:  522, thank you, your Honor

22          (Department's Exhibit 522, PAC0817835

23           marked for identification)

24      THE COURT:  Do you want me to hold the

25 confidential designation also on this?
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 1      MR. VELKEI:  I would appreciate it, your Honor.

 2      THE COURT:  This is a June 2006 document called

 3 "Migration Overview."

 4      THE WITNESS:  I'm going to need a little bit of

 5 time with this.  I've never seen this document before.

 6      MR. GEE:  Please.

 7      THE WITNESS:  I've scanned the document.

 8      THE COURT:  All right.

 9      MR. GEE:  Q.  I take it, Mr. Labuhn, you don't

10 recognize this document?

11      A.  I do not recall this document.

12      Q.  It was produced from your files.  Is this a

13 document you would expect to see in your files?

14      A.  As to how it got in my files, I do not know.

15      Q.  Turn to internal Page 4, 7838.

16      MR. VELKEI:  Your Honor, if I may?

17      THE COURT:  Yes.

18      MR. VELKEI:  Can counsel ask some foundational

19 questions about whether this witness has any knowledge

20 about the intention to transfer individual business to

21 a new platform?  Otherwise, we're just wasting time

22 going through individual pages.

23      MR. GEE:  He did say he knew of it, that it was

24 done by Mr. Greenberg.

25      MR. VELKEI:  No, that's not what he said.  The
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 1 question was specific to whether he heard of the OTIS

 2 platform.  And this is a whole strategy to migrate

 3 individual business, not a group of which he is a part,

 4 to a new platform.

 5          I'm simply saying, can we just lay a

 6 foundation that he actually has any knowledge on this?

 7      THE COURT:  Okay.  Go ahead.

 8      MR. GEE:  Q.  Did you know of a plan to migrate

 9 PacifiCare PPO business from RIMS to OTIS?

10      A.  I did not.

11      Q.  I'd just like to ask a couple of questions

12 about this one page.

13      THE COURT:  What page?

14      MR. GEE:  Page 4, 7838.

15      THE COURT:  Okay.

16      MR. GEE:  Q.  And right above the first bullet or

17 the first dot is "Migration of PHS PPO business from

18 RIMS to OTIS achieves the following."  The first one

19 is, "Allows management to aggressively address the

20 unprofitable PHS PPO block of business."

21          Does that refresh your recollection as to a

22 plan to move PPO business from RIMS to OTIS?

23      MR. VELKEI:  Objection, your Honor.  The

24 document --

25      THE COURT:  He can answer that.  You can refresh
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 1 somebody's recollection with anything.  You can take a

 2 piece of paper that's blank and try to refresh the

 3 recollection.  I'll allow it.

 4          But if it doesn't refresh his recollection,

 5 then we're done here, Mr. Gee.

 6      MR. GEE:  That's my intent.

 7      THE WITNESS:  It does not refresh my recollection

 8      MR. GEE:  Q.  Did you know if United also had

 9 plans to move PLHIC claims off of RIMS and onto

10 United's claims processing system known as UNET?

11      A.  Is the question did I know of plans?

12      Q.  Yes.

13      A.  I was aware of the long-term strategy in very

14 general terms.  Beyond that, I don't have specific

15 knowledge of what the "plans," quote/unquote, were.

16      Q.  How did you become aware of the long-term plan

17 to move PLHIC claims off of RIMS and onto UNET?

18      A.  The United platform team, the Jason Greenberg

19 team that I referenced before, they were generally on

20 point for migration level decisions.  And they would

21 keep various internal audiences aware of what those

22 plans are, so that's one way I was aware of it very

23 specifically.

24      Q.  Was there any other way that you were aware of

25 it?
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 1      A.  Not that I recall offhand.

 2      Q.  And you referenced the United platform team.

 3 Was it led by Jason Greenberg?

 4      A.  I don't know if it was led by him.  I know he

 5 was a member of that team.

 6      Q.  Do you know any other members of the United

 7 platform team?

 8      A.  I'd be guessing, I don't know.

 9      Q.  So you became aware of this plan migration

10 from conversations with Mr. Greenberg?

11      A.  I don't know if it was from conversations,

12 documentation.  I don't know.  It's my general

13 recollection.

14      Q.  Do you know if the United platform team had a

15 schedule for this migration?

16      A.  I don't -- I don't know that I recall a

17 specific schedule.

18      Q.  Were you aware that there was also an effort

19 to move PacifiCare members and providers off PacifiCare

20 paper and on to United paper?

21      A.  Do I know if there was an effort?  I don't

22 have firsthand knowledge of that effort.

23      Q.  Did anyone tell you about this effort?

24      A.  Not that I recall.

25      Q.  Were you aware of the effort, not from
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 1 firsthand knowledge but just general awareness?

 2      A.  Frankly, I -- I think I remember conversations

 3 regarding voluntary migrations, where a customer, upon

 4 their renewal, could elect to make a decision.  Beyond

 5 that, I don't know.

 6      Q.  From whom did you hear that?

 7      A.  It would, again, come from the same source,

 8 Jason Greenberg.

 9      Q.  Have you ever heard it said that PacifiCare's

10 migration combines increased complexity and maximum

11 historical migration volumes with a significantly

12 accelerated timeline?

13      A.  Have I heard that?  I don't recall having

14 heard that.

15      MR. GEE:  Show you a document, have it marked as

16 523.

17      THE COURT:  I think we're at 523, yes.

18          (Department's Exhibit 523, PAC0817759

19           marked for identification)

20      THE COURT:  This is a May 5th, '06 document,

21 "Conceptual Design Commercial Group," "PHS UP

22 implementation."

23      MR. VELKEI:  Your Honor, if I may ask for an offer

24 of proof.  The subject of this document is migrating

25 PacifiCare customers to United policies.  I don't see
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 1 what that has to do with claims handling, which is

 2 what's at issue in this litigation.

 3      THE COURT:  All right.  What's the relevancy?

 4      MR. GEE:  That's not what's at issue in this --

 5 there are these violations from claims handling.

 6 That's one of the components.

 7      THE COURT:  You need to establish whether or not

 8 this person knows anything about this document.

 9      MR. GEE:  Understand that, your Honor.

10          May I have the Bates number put into the

11 record.

12      THE COURT:  Any time you're ready, just speak up.

13      THE WITNESS:  I've reviewed that document.

14      MR. GEE:  Q.  Do you recognize this document,

15 Mr. Labuhn?

16      A.  I believe I've seen it before.  It appears

17 familiar.

18      Q.  Turning to internal Page 7, the last four of

19 the Bates is 7765.  Are you there?

20      A.  I am.

21      Q.  Right under the "Summary Observations and

22 Findings," there's a sentence, "The PHS migration

23 combines increased complexity...."  Does that refresh

24 your recollection as to whether you've heard that

25 phrase before?
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 1      A.  It does not.  The words are on the page.  I

 2 may have seen that at some point.  I simply didn't

 3 recall those words thrown together in that way.

 4      MR. VELKEI:  Your Honor, may I just inquire of

 5 what bucket of violations voluntary migrations of

 6 product has to this -- I mean, what bucket of

 7 violations does this integration plan relate to?

 8      THE COURT:  We haven't gotten that far yet.  So

 9 why don't we just --

10          Do you have more questions about this document

11 for this witness?

12      MR. GEE:  I have one more.

13      THE COURT:  Okay.

14      MR. GEE:  Q.  In the box in the lower left,

15 "Synergies," do you understand that to be the amounts

16 United anticipated saving as a result of migrating off

17 PHS and on to United platforms?

18      MR. VELKEI:  Can I object on the grounds of

19 relevance?

20      THE COURT:  What's the relevancy?

21      MR. GEE:  It's the same issue as we discussed

22 earlier about synergies and our contention that they

23 pursued synergies instead of compliance.

24      MR. VELKEI:  Your Honor, if I may, I thought the

25 issue was the allegation was that somehow the synergies
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 1 impacted levels of service and claims processing.  And

 2 this has nothing to do with it.  It's just saying we'll

 3 save money if we voluntarily migrate these people to

 4 United policies.  What does this have to do with claims

 5 handling, which is the bulk of the issues in this case.

 6      MR. GEE:  The migration -- and I don't know that

 7 it's been shown that this is only voluntary migration.

 8 It affects claims processing.

 9      THE COURT:  I'll allow it, but I think you're

10 asking the wrong person.  I don't think this is his

11 responsibility.  You need to establish that this is

12 something he knows about, not just vaguely because

13 somebody in the hallway told him about it.

14      MR. GEE:  He's the custodian -- this is his

15 custodianship.

16      THE COURT:  I understand that you got this

17 document through him and he was the custodian.  But he

18 just told you he doesn't know anything about it.

19          So you can ask him about that, but if he

20 doesn't know anything about it, you need to move on.

21      MR. VELKEI:  Thank you, your Honor.

22      MR. GEE:  Can I have the question read.

23          (Record read)

24      THE COURT:  Do you have any knowledge to answer

25 that question?
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 1      THE WITNESS:  I can respond to the second bullet

 2 under the header of "Savings."

 3      THE COURT:  Okay.

 4      THE WITNESS:  The 3.7 million in front office

 5 integration, that was the total within the area of

 6 group services that we anticipated savings with a front

 7 office solution.

 8      MR. GEE:  Q.  What is the front office?

 9      A.  The front office is essentially a database

10 that would allow you to store eligibility and

11 enrollment information for PacifiCare products and for

12 United products.

13          And I use that very generally.  The output of

14 that would be a single bill that would combine the

15 billing information, the premium information, on behalf

16 of a group.

17          But ultimately, the claim payment would reside

18 on the platform that the product was originally sold

19 on.  So you could have a RIMS product; you could have a

20 UNET product.  Eligibility would be combined in the

21 database.  A claim would be paid on UNET, and a claim

22 could be paid on RIMS, depending on the product and

23 plan.  Sorry if that --

24      Q.  That was helpful.  Thank you.  Do you know who

25 would have knowledge about the first bullet point under
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 1 "Savings"?

 2      A.  I don't know offhand who formulated that

 3 bullet point.

 4      Q.  How about the first bullet point under

 5 "Operational Cost Reduction"?

 6      A.  I do not know who formulated that.

 7      Q.  Do you know who is responsible for that

 8 calculation?

 9      A.  I do not know.

10      Q.  Until RIMS could be migrated over to UNET,

11 were you aware of an effort on United's part to spend

12 as little on RIMS as possible?

13      A.  I am not aware of such an effort.

14      Q.  In the context of discussing PacifiCare's

15 capital budget, have you ever heard the phrase "to

16 spend only as much as is necessary to keep the lights

17 on"?

18      A.  I've heard the term "keep the lights on."

19      Q.  What do you understand that term to mean?

20      A.  I understand that term to mean the --

21 providing the appropriate amount of capital dollars to

22 allow service delivery to continue in the manner in

23 which service delivery had continued previously, as

24 well as to meet any regulatory requirements that there

25 may be.
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 1      MR. GEE:  Let me show you and have marked as the

 2 next exhibit in order --

 3      THE COURT:  524.

 4      MR. GEE:  -- e-mail chain, top date, March 29,

 5 2007.

 6      THE COURT:  All right.

 7      MR. GEE:  Can the Bates be put into the record.

 8      THE COURT:  It's an e-mail, top date of March

 9 29th, '07, as Exhibit 524.

10          (Department's Exhibit 524 PAC0837480

11           marked for identification)

12      THE WITNESS:  Okay.  I've read through it.

13      MR. GEE:  Q.  Starting on the bottom of the first

14 page, continuing to the second, it appears someone is

15 scheduling a meeting.  Do you see that?

16      A.  That appears to be the case.

17      Q.  And then in the middle of the second page,

18 last four of the Bates is 7481, it lists the agenda for

19 this meeting.  And the second bullet point is, "What

20 work is outside the scope for PHS integration (Uniprise

21 or UHC) but necessary to keep the lights on?"

22          And then the above e-mails appearing on the

23 first page, Mr. Byrnes, B-Y-R-N-E-S, responds.  And

24 then you reply to that.

25          And then Mr. Byrnes replies to you and says,
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 1 "I think it makes sense for you to be at the meeting

 2 tomorrow."  Do you see that?

 3      A.  Yes, I do.

 4      Q.  Did you attend that meeting?

 5      A.  I don't recall if I attended a meeting three

 6 years ago.  I don't.

 7      MR. GEE:  I have another --

 8      Q.  Were you aware that a committee was formed

 9 called the "keep the lights on committee"?

10      A.  I believe I have an awareness of that.  I

11 recall that.

12      Q.  And you were on that committee, weren't you?

13      A.  I don't recall being on that committee, no.

14      MR. VELKEI:  Your Honor, we can remove the

15 confidentiality.

16      THE COURT:  I was just going to ask.  Thank you.

17      MR. VELKEI:  You're welcome.

18      MR. GEE:  Now I have a document that I would --

19 I'd like to show you and have marked as 525.

20      THE COURT:  525 is a draft of a keep the lights on

21 committee meeting.

22          Can I remove the confidentiality on that one?

23      MR. VELKEI:  One second, your Honor.  I just want

24 to look at the last page.

25          Yes, your Honor.
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 1      THE COURT:  All right.  Thank you.

 2          (Department's Exhibit 525, PAC0838679

 3           marked for identification)

 4      MR. GEE:  And I don't believe it's clear if there

 5 was a date on this, but the metadata we received made

 6 it appear that it was 6/4/07.

 7      THE COURT:  Does that sound right?

 8      MR. VELKEI:  I need to confirm that, because there

 9 have been some mistakes.  And we can talk off line and

10 confirm it tomorrow.

11      THE COURT:  Okay.

12      THE WITNESS:  Okay.  I've read through it.

13      MR. GEE:  Q.  Do you recognize this document,

14 Mr. Labuhn?

15      A.  I don't recognize it offhand, no, I don't.

16      Q.  Do you recall seeing it before?

17      A.  I don't recall having seen it before.

18      Q.  Under -- at the top, there are some words in

19 bold, "Why are we creating this committee?"  What

20 appears underneath that, is that consistent with your

21 understanding of the purpose of the keep the lights on

22 committee?

23      A.  I think -- I think it's fair.  But I would

24 also add that my definition, as I've stated before,

25 would also include some of that which is included on
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 1 the top of 681, "...sustaining our market share and our

 2 service levels for existing clients," I believe, is a

 3 key -- what was in my understanding of it as well.

 4      Q.  So the further definition of keep the lights

 5 on that appears on 8681, that accurately reflects your

 6 understanding of the purpose of the keep the lights on

 7 committee?

 8      A.  I think it jibes with my understanding of what

 9 the purpose of the committee was, yes.

10      Q.  And back to the first page, "Who will be on

11 this committee?" and it lists a number of people,

12 including you.  Do those names look like the people who

13 were on this committee?

14      A.  It appears that this was a list of names that

15 were included on a draft of the write-up of what this

16 committee would do and how it would be structured.

17      Q.  And on Page 2, 8680, under "New Project

18 Requests," appears to be a procedure for having

19 PacifiCare projects approved; is that a fair reading?

20      A.  It appears that that is a -- again, in draft

21 form, based on the front sheet, it does appear to be

22 the protocols of the process.

23      Q.  Is that consistent with your understanding of

24 the protocols for this process?

25      MR. VELKEI:  I'm going to object.  It assumes
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 1 facts not in evidence.  The document says what it says.

 2 I don't think we've established that there was, in

 3 fact, this process put in place.

 4      THE COURT:  This is the draft.

 5      MR. GEE:  I asked if this is consistent with his

 6 understanding of protocols that were in place.

 7      THE COURT:  All right.  I'll allow it.

 8      THE WITNESS:  I don't recall if these were the

 9 final protocols.

10      MR. GEE:  Q.  Do you recall that there were

11 protocols?

12      A.  I believe there were protocols established.

13 The specifics or the details regarding those protocols,

14 I honestly don't remember.

15      Q.  Do you know who was involved in establishing

16 those protocols?

17      A.  I don't recall who established the protocols.

18      Q.  Have you ever heard it said that the purpose

19 of the keep the lights on initiative was to do just the

20 minimum to keep PacifiCare systems up and running until

21 United completed the migration?

22      A.  I don't recall having heard that.

23      MR. GEE:  I'd like to show you a document we have

24 in evidence.  One more of these binders.  I can switch

25 it out.
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 1      THE COURT:  Which number?

 2      MR. GEE:  462.

 3      THE WITNESS:  Okay.  I've read through.

 4      MR. GEE:  Q.  The penultimate sentence in that

 5 paragraph, "The purpose is to do just the minimum to

 6 keep them up and running until we can complete

 7 migration," and then I believe it refers to PHS

 8 systems.  Do you see that --

 9      MR. VELKEI:  I'm sorry.  Penultimate is last or

10 first?

11      THE COURT:  Penultimate is second to last.  You're

12 not a musician, right?

13      MR. GEE:  Q.  Do you see that sentence?

14      A.  I do see that sentence.

15      Q.  Does that refresh your memory as to whether

16 you'd seen or heard this described, heard the keep the

17 lights on initiative described that way?

18      A.  I believe that sentence, in and of itself,

19 taken out of the context of the balance of the e-mail,

20 is inappropriate in my perspective.

21      Q.  Would you agree that the budget for PacifiCare

22 platforms was reduced significantly following the

23 acquisition by United?

24      MR. VELKEI:  Lack of foundation as to anything

25 beyond billing and eligibility.
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 1      THE COURT:  Do you know?  If you know.

 2      THE WITNESS:  I don't know.

 3      MR. GEE:  Q.  Did you ever hear anyone say that

 4 PacifiCare legacy systems have not had adequate

 5 maintenance since acquisition?

 6      A.  I don't recall having heard that.

 7      Q.  Do you know who was involved in setting

 8 PacifiCare budgets for PacifiCare legacy systems?

 9      A.  So the question is, who established budgets

10 for the systems?

11      Q.  For maintaining the systems.

12      A.  I don't know whose accountability that was.

13      MR. GEE:  I'd like to show you a document titled

14 "PHS Integration Bi-Weekly Transaction Deep Dive," ask

15 that it be marked as the next exhibit in order.

16      THE COURT:  526.  It does have a date of August

17 27th, 2007 on it.

18          (Department's Exhibit 526, PAC0832770

19           marked for identification)

20      THE COURT:  Can I remove the confidentiality from

21 it?

22      MR. VELKEI:  Yes, your Honor.

23      THE WITNESS:  I've read through this document.

24      MR. GEE:  Q.  Do you recognize this document?

25      A.  It appears to be an agenda and minutes from a
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 1 transaction deep dive.  It looks familiar to me.

 2      Q.  Do you believe you were a participant at this

 3 meeting?

 4      A.  I don't know if I was on this call or if I was

 5 not on this call.

 6      Q.  Am I reading this "Invitee/Participants" in

 7 bold, am I understanding that correctly that, if the

 8 name is bolded, that in general, that person was at the

 9 meeting?

10      A.  I believe that's the intent, yes.

11      Q.  The third agenda topic down, "System Migration

12 Update," and then to the right of that, we have a

13 bullet, "RIMS," and then some sub-bullets.

14          The third sub-bullet, "Some markets are still

15 selling business on RIMS.  Ellen and AJ have advised

16 Doug we still have business on RIMS for a few years,"

17 do you see that?

18      A.  I do.

19      Q.  Is that "AJ" referring to you?

20      A.  That would be myself, yes.

21      Q.  Do you remember advising -- and "Doug" is Doug

22 Smith?

23      A.  That is correct.

24      Q.  And Ellen is Ms. Vonderhaar?

25      A.  Correct.
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 1      Q.  Do you remember advising Doug that "We will

 2 still have business on RIMS for a few years," around

 3 the August 2007 time frame?

 4      A.  I know that's what it says here on the page.

 5 I don't recollect a specific conversation or a specific

 6 meeting at which point in time I told them that.

 7      Q.  Is that consistent with your knowledge at the

 8 time, that, "We would still have business on RIMS for a

 9 few years"?

10      A.  As I recollect this situation, I believe there

11 was some confusion as to the amount of membership that

12 would be on the RIMS platform for what period of time.

13 This would seem to indicate to me that myself and/or

14 Ellen had information that we were going back to Doug

15 with to clarify what the existing position was.

16      Q.  Do you know where you would have gotten that

17 information about RIMS in August of 2007?

18      A.  Educated guess.  When I look at Work Package

19 5, as I've stated in testimony earlier, that

20 information all came from Jason Greenberg.  They had

21 accountability for membership migration, platform

22 migration.

23      Q.  What responsibility for RIMS did you have at

24 this time?

25      A.  I did not have responsibility for RIMS.
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 1      Q.  I believe you testified that -- is that it

 2 Mr. Smith was confused about the membership that was on

 3 RIMS, and that was why you were telling him this

 4 information about RIMS?

 5      A.  My recollection of the situation was that

 6 there was some question as to how long membership would

 7 reside on RIMS.

 8      Q.  And the questions were in Mr. Smith's mind?

 9      A.  I -- yes, that was the case.  And again, as I

10 recall this situation, Ellen and I were making

11 Mr. Smith aware of the latest information that we had

12 from Jason Greenberg's team.

13      Q.  Was Mr. Smith -- before you informed Mr. Smith

14 of this, did he believe that PacifiCare -- that you

15 would be on RIMS for longer or shorter than a few

16 years?

17      MR. VELKEI:  Calls for speculation.

18      THE COURT:  Overruled.

19          If you know.

20      THE WITNESS:  I don't recall whether the

21 discrepancy was more or if it was less.  I just recall

22 there was a discrepancy.

23      MR. GEE:  Q.  Do you know where Jason Greenberg is

24 today?

25      A.  I don't.
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 1      Q.  Do you know if he works at United?

 2      A.  I believe he does.

 3      Q.  And now we're in 2010.  Is there still

 4 business on RIMS?

 5      A.  To my knowledge, yes.

 6      Q.  Did you ever hear anyone complain that the

 7 integration of PacifiCare transaction operations

 8 resulted in problems with claims processing?

 9      A.  Yes.

10      Q.  From whom did you hear that?

11      A.  I can't recall from whom or in what context I

12 heard that.  But any time when you have a major program

13 or a major project, there are -- or there can be

14 issues.  And based on my role, I will oftentimes hear

15 about issues.  But as far as what the root cause of any

16 issues are, unless I'm point for resolving those, I

17 can't respond.

18      Q.  You can't respond or you don't know?

19      A.  I can't respond as to what the root cause of

20 those issues are.

21      Q.  Do you remember what those issues were?

22      A.  Honestly, I remember very general reference

23 to -- in my terminology, I'll say "issues," and I'll

24 put quotes around it.  That's the manner in which I

25 remember issues being raised.
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 1      MR. GEE:  Can we take a break, your Honor?

 2      THE COURT:  Sure.

 3          (Recess taken)

 4      THE COURT:  All right.  We'll go back on the

 5 record.

 6      MR. GEE:  Ready?

 7      THE COURT:  Yes.

 8      MR. GEE:  Q.  Mr. Labuhn, the last -- before we

 9 went on the break, you said that you recalled hearing

10 about some issues arising out of integration of

11 PacifiCare's transaction operation; is that right?

12      A.  That's what I said, yes.

13      Q.  Did you ever hear anyone say that the claims

14 operations were understaffed as a result of the layoffs

15 announced on March 30th?

16      MR. VELKEI:  Hear back during that time period?

17      MR. GEE:  Any time.

18      THE COURT:  Did he hear it then?

19      MR. GEE:  Any time.

20      THE WITNESS:  I don't recall having heard that.

21      MR. GEE:  Q.  Were you aware that, in early 2007,

22 PacifiCare had to rehire temporary claims personnel who

23 were previously terminated as part of the integration?

24      MR. VELKEI:  Objection, relevance.  I believe that

25 relates to HMO.
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 1      MR. GEE:  I'm not sure that --

 2      THE COURT:  I don't know.  How do we know?  How

 3 can we find out?

 4      MR. GEE:  Let's find out if he's aware first.

 5      THE COURT:  All right.  I'll allow it.

 6      THE WITNESS:  What was the time period?

 7      MR. GEE:  Q.  In early 2007.

 8      A.  I'm not aware of that action.

 9      Q.  Did you ever hear that RIMS claims payment

10 consistency was negatively impacted by personnel

11 departure from Cypress to San Antonio?

12      A.  I did not hear that.

13      MR. GEE:  I'd like to show you an e-mail chain,

14 top date January 26, 2007, ask that it be marked as the

15 next in order.

16      THE COURT:  527.

17          (Department's Exhibit 527, PAC0822689

18           marked for identification)

19      THE COURT:  527 is an e-mail with a top date of

20 January 26, '07.

21      THE WITNESS:  I've read through it.

22      MR. GEE:  Q.  Do you recognize this document,

23 Mr. Labuhn?

24      A.  I don't have a specific recollection of this

25 document.
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 1      Q.  Do you believe you received it by e-mail,

 2 though?

 3      A.  I assume I did, yes.

 4      Q.  I'm interested on Page 2, last four Bates

 5 2690.  And the top of it -- well, I guess the e-mail

 6 begins on the first page.  And it appears to be from

 7 Ms. Berkel.  And now, back to the top of Page 2, start

 8 with U"headlines."

 9          There's a large block of words, and then

10 about -- I'd say about two thirds of the way down,

11 starting with "RIMS Rework Issues," do you see that?

12      THE COURT:  It's right here.

13      THE WITNESS:  Oh, I'm sorry.  Yes, yes.

14      MR. GEE:  Q.  Do you see that?

15      A.  Yes, I see it.

16      THE COURT:  Can I remove the confidential

17 designation on this?

18      MR. VELKEI:  There were a few numbers I was

19 concerned about.  Otherwise, I didn't have concerns,

20 your Honor.  Can I confirm, and I'll get back to you

21 tomorrow?

22      THE COURT:  Yes.

23      MR. GEE:  Q.  Starting there, it says, "On January

24 22nd, there were 97,000 RIMS claims in rework queues."

25 Do you understand RIMS to relate to PPO claims?
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 1      MR. VELKEI:  Objection, vague.

 2      THE COURT:  Overruled.

 3      THE WITNESS:  I do.

 4      MR. GEE:  Q.  There would be no HMO claims on

 5 RIMS, right?

 6      A.  I'm not 100 percent certain of that.

 7      Q.  The next sentence, "There are limited rework

 8 claims examiners (in fact, we have rehired personnel

 9 terminated in the integration on a temporary basis

10 through Chimes)."  What is Chimes?

11      A.  Chimes, at this time, in January 2007, was

12 essentially a contractor that would help to fill

13 temporary work personnel.

14      Q.  A temp agency?

15      A.  Fair enough, yeah.

16      Q.  Does this refresh your memory about a time in

17 early 2007 when you had to rehire persons laid off as a

18 result of the integration?

19      A.  It does not refresh my memory.  And when you

20 say "I," I wouldn't have rehired anyone.  I didn't have

21 accountability for claims.

22      Q.  I mean United in general.

23      A.  Okay.

24      Q.  And then we have some bullet points.  And I'm

25 interested now in the third bullet point, "RIMS claims
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 1 payment consistency negatively impacted by -- and

 2 Ms. Berkel goes on to list a number of things that

 3 negatively impacted claims consistency, including

 4 personnel departure from Cypress to San Antonio.  Do

 5 you see that?

 6      A.  I do.

 7      Q.  Do you understand that, that reference to

 8 personnel departure from Cypress to San Antonio, to be

 9 a reference to the layoffs announced in March 2006?

10      A.  I don't know to what Ms. Berkel was

11 referencing in this e-mail.

12      Q.  Were there other personnel departure from

13 Cypress to San Antonio that you know of?

14      A.  Could you repeat that question, please.

15      Q.  Were there other personnel departures from

16 Cypress to San Antonio that you are aware of?

17      MR. VELKEI:  Objection vague, voluntary,

18 involuntary, any?

19      MR. GEE:  Any personnel departures?

20      MR. VELKEI:  Lack of foundation.

21      THE COURT:  If he knows.

22      THE WITNESS:  I don't know offhand.

23      MR. GEE:  Q.  Do you have any reason to disagree

24 with Ms. Berkel's assertion that claims payment

25 consistency was negatively impacted by that personnel
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 1 departure?

 2      A.  I am not aware of a causal effect between any

 3 of the claim integration activities and the -- the

 4 service results delivered by claim operations.

 5      Q.  But do you have any basis to disagree with

 6 this statement?

 7      A.  Do I have any basis?  Again, I don't know from

 8 what perspective Ms. Berkel was coming from.  I don't

 9 know what information she was referencing.  And I

10 wasn't originally -- you know, copied on this e-mail.

11          The reason this was forwarded to me is there

12 was a subsequent intervening e-mail that had

13 something -- some relevance to someone on my team.  But

14 I don't -- you know, there are times when I would

15 receive an e-mail like this.  And I wouldn't read -- I

16 mean, we've seen some of these.  They're 17 pages long

17 in an e-mail chain.  I try to find what's relevant to

18 myself and my team and what I will take care of.

19      Q.  I understand that.

20          Can I get the question --

21          (Record read)

22      MR. VELKEI:  Your Honor, I just think it's

23 argumentative.  The witness has testified he doesn't

24 have knowledge in this area, so I'm not sure how he's

25 even supposed to answer that.
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 1      THE COURT:  Well, if he doesn't have any basis to

 2 disagree with it he, can say no.

 3      MR. VELKEI:  He already said "I don't have any

 4 basis to disagree, but I don't have any knowledge on

 5 the issue," so reading the question back, I'm not sure

 6 what that does.

 7      THE COURT:  Is that true, you don't have any?

 8      THE WITNESS:  I don't have any basis other than my

 9 own perspective.

10      MR. GEE:  Q.  In your own perspective, do you have

11 any basis to disagree with this?

12      A.  I don't know that I'm fully understanding, but

13 from my perspective, I am not aware, as I mentioned

14 before, of any causal effect between reductions in

15 force or synergies that were implemented and service

16 delivery.

17      THE COURT:  Okay.  Let's move on.

18      MR. GEE:  Q.  Do you know what "EDI claims vendor

19 change in June" refers to?

20      A.  I don't recall that offhand.  That was -- that

21 would have been under one of my counterpart's areas of

22 accountability.

23      Q.  Who is that?

24      A.  That would have been Randy Parent.

25      Q.  And EDI stands for electronic data



5438

 1 interchange; is that right?

 2      A.  Yes, it is.

 3      Q.  What does that -- is that a system or a

 4 program?

 5      A.  Honestly, you're -- you're talking above my

 6 league from a technological -- it's a technological

 7 interface is how I know it in layman's terms.

 8      Q.  And mailroom change in June, do you understand

 9 that to be a reference to the transition of mailroom

10 functions to Lason?

11      A.  That's what Ms. Berkel's position is.

12      MR. VELKEI:  Your Honor, it seems to me Ms. Berkel

13 will be on the stand.  He can ask Ms. Berkel questions

14 about this e-mail.  This gentleman is the wrong person

15 to be asking these questions.

16      THE COURT:  All right.  Well, let's move on.

17      MR. GEE:  Q.  Do you know what hardware change

18 refers to?

19      MR. VELKEI:  Same objection, your Honor.  We're

20 moving on to the next word.

21      THE COURT:  Is there some reason you want this

22 information from this witness to try to find out what

23 he knows or not knows.

24      MR. GEE:  We do want to know what he knows and

25 doesn't know as an integration lead of this project
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 1      THE COURT:  I'll allow a little leeway on this but

 2 let's move on.

 3      MR. GEE:  Thank you, your Honor.

 4      Q.  Do you know what the reference to hardware

 5 change is?

 6      A.  I do not.

 7      Q.  And the second bullet, now, right above, says

 8 there was a hardware migration from MN to UHG.  Do you

 9 know what "MN" stands for?

10      A.  In this context, I do not.

11      Q.  Were you aware that, on October 20th, RIMS

12 inventory was at a 14-month high?

13      A.  I was not.

14      Q.  You were not aware that, at that time, aged

15 inventory was at $13 million?

16      A.  I was not -- I was not aware of -- let me

17 reframe that.

18          I did not have visibility into the operational

19 results for the RIMS platform, be it turnaround time or

20 aged inventory, that, I did not have accountability for

21 the day-in and day-out operational oversight.

22      MR. GEE:  Let me show you another document.  Ask

23 it be marked as the next in order.

24      THE COURT:  528.

25      MR. GEE:  "PHS Integration Weekly Transaction Deep
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 1 Dive" dated January 24th, 2007.

 2          (Department's Exhibit 528, PAC0822687

 3           marked for identification)

 4      MR. VELKEI:  Your Honor, we can remove the

 5 confidentiality on this?

 6      THE COURT:  Thank you.

 7      THE WITNESS:  I've scanned the document.

 8      MR. GEE:  Q.  Do you recognize this document?

 9      A.  I recognize it as being the similar deep dive

10 agenda to a couple others that we've reviewed before.

11      Q.  And on the second page, under the "CA Retro

12 Contracts/RIMS Rework Projects," the second bullet,

13 starting, "RIMS rework projects," do you see that?

14      A.  Yes, I do.

15      Q.  And there's a sentence, I think it's the third

16 sentence in, "Have hired some temp staff in

17 California."  Do you remember discussing that at one of

18 these transaction deep dive meetings?

19      A.  I don't recall the discussion on this topic.

20      Q.  Back to Page 1, under, "Agenda Topics,"

21 "MedPlans Update."

22      MR. VELKEI:  Your Honor, if I may, and I apologize

23 for interrupting the flow here, part of the reason why

24 this testimony takes so long, the person assigned with

25 knowledge of these issues, Ms. Vonderhaar, will be here
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 1 in a week and a half.

 2      THE COURT:  They're trying to find out what he

 3 those.  It says here he participated, whether he did or

 4 not, I don't know.

 5      MR. VELKEI:  Just seems at some point it's going

 6 to be cumulative.  If we're just trying to get to what

 7 the answers are to the questions, go to the person who

 8 has --

 9      THE COURT:  I don't think so.  I think they do

10 want to know what he knows.  I'll allow it.

11          I do have a question though.  Does the "FL"

12 mean you were in Florida?

13      THE WITNESS:  That is correct.

14      THE COURT:  So I wonder if the "MN" is from

15 Minnesota, from your last question.  So go on.

16      MR. VELKEI:  Thank you, your Honor.

17      MR. GEE:  Q.  So I'm looking at "MedPlans Update."

18 Says, "Making some progress.  MedPlans has been a staff

19 augmentation model.  Prior to integration that is how

20 we used them."  Do you know what staff augmentation

21 model is?

22      A.  I don't know.

23      Q.  Next sentence, "Now that we have transitioned

24 most of our PPO claims processing to them, we need them

25 to move to a more" -- "to more of a BPO model."  Do you
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 1 know what a BPO model is?

 2      A.  I don't know the -- I don't know what a BPO

 3 model is in this context.

 4      Q.  How about in general?

 5      A.  In general terms, unrelated to this, I know

 6 "BPO" to mean -- be defined as "business process

 7 outsource."

 8      Q.  What does that mean?

 9      A.  In this context?  I do not know.

10      Q.  How about in your general knowledge?

11      A.  In general terms, business process outsource

12 is taking a process and outsourcing it.  And in very

13 simple terms, that's my understanding of what that is.

14      Q.  That includes eliminating internal staff and

15 moving it to an outsourced vendor?

16      A.  Again, in this context, I don't recall the

17 specific -- this specific update from, apparently,

18 Ellen in this regard.  I don't recall this.

19      Q.  How about independent of this document, just

20 based on your general sense?  Does it include

21 eliminating internal staff and moving those functions

22 to an outsourced vendor?

23      A.  It may or may not, to be frank.  It may or may

24 not result in someone losing their job.

25      MR. VELKEI:  Again, your Honor, if the objective
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 1 is to test his knowledge, the witness says he doesn't

 2 know in relation to this document, this concept and how

 3 it applies to this document.

 4      THE COURT:  All right.  Let's move on.

 5      MR. GEE:  Q.  Did you know at this point that

 6 PacifiCare had transitioned most of the PPO claims

 7 processing to MedPlans.

 8      A.  I don't know.

 9      Q.  Did you know that there was a team meeting

10 with MedPlans on a daily basis to work on, among other

11 things, quality?

12      A.  I don't know.  This, again, was an update

13 given by Ellen.  I'm not certain.

14      Q.  Is moving PPO claims processing to MedPlans,

15 would you consider that an example of a BPO?

16      A.  I honestly do not know.

17      Q.  Is MedPlans an outsource?

18      A.  I believe they are.  But again, claim and

19 transaction and customer service were not my area of

20 interaction.

21      Q.  Did you know of any claims processing problems

22 with MedPlans following the transition?

23      MR. VELKEI:  Calls for speculation, lack of

24 foundation.  The witness testified he doesn't have

25 visibility in this area.
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 1      THE COURT:  Overruled.  If he knows.

 2      THE WITNESS:  Not that I recall.

 3      MR. GEE:  I'd like to show you an e-mail with an

 4 attachment, e-mail dated February 21st, 2008.

 5      THE COURT:  529, e-mail with a top date of

 6 February 21st, 2008.

 7          (Department's Exhibit 529, PAC0114542

 8           marked for identification)

 9      THE COURT:  Can I remove the confidential

10 designation?

11      MR. VELKEI:  Give me a minute or two, your Honor,

12 to look at this.

13      THE COURT:  Sure.

14      MR. VELKEI:  If you don't mind.

15      THE COURT:  Not at all.

16      MR. GEE:  Q.  Are you ready, Mr. Labuhn?

17      A.  Yes, I've had an opportunity to --

18      Q.  Do you recognize this e-mail?

19      A.  It appears familiar.

20      Q.  Do you recognize the attachments?

21      A.  They appear familiar.

22      Q.  The last page, 4544?

23      A.  Yes, sir.

24      Q.  Did you prepare this slide?

25      A.  I did not.
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 1      Q.  You're forwarding it along to Mr. Smith and

 2 others.  How did it come into your possession?

 3      A.  I don't know how it came into my possession.

 4      Q.  Do you know who prepared it?

 5      A.  I do not.

 6      Q.  The box in the upper left-hand corner, am I

 7 correct that that reflects the amount of interest

 8 PacifiCare paid in 2006 and 2007, interest on late-paid

 9 claims?

10      A.  Are you on 544?

11      Q.  Yes.

12      THE COURT:  544?  Aren't you on 543?

13      MR. GEE:  544.

14      THE COURT:  Oh, I'm sorry.  All right.

15          So top left?

16      MR. GEE:  The box that says "PHS" and then some

17 years.

18      THE WITNESS:  I believe that's what this slide is

19 saying.

20      MR. GEE:  Q.  And then to the right, the box that

21 says "Primary Root Causes," under "RIMS," second

22 bullet, am I reading that correct to say that 30

23 percent of the interest for RIMS claims were due

24 processing errors by MedPlans?

25      A.  I don't know what the percentage indicator --



5446

 1 again, I did not create this slide.

 2      Q.  Do you recall forwarding it to Mr. Smith?

 3      A.  I believe I did.

 4      Q.  And am I reading it correctly that processing

 5 errors by MedPlans was a primary root cause of

 6 PacifiCare claims interest?

 7      A.  I don't know what the intent of the author was

 8 when they put this together.

 9      Q.  But do you agree with that reading of this

10 document?

11      MR. VELKEI:  Lack of foundation.

12      THE WITNESS:  I don't -- yeah, I don't have an

13 opinion.  I don't know.

14      MR. GEE:  Q.  Do you have any information about

15 what percentage MedPlans was responsible for interest

16 payments by -- for PacifiCare claims?

17      MR. VELKEI:  Lack of foundation.

18      THE COURT:  Do you know?

19      THE WITNESS:  I do not.

20      THE COURT:  All right.  Let's move on.

21      MR. GEE:  Let me show you another document, "PHS

22 Integration Bi-Weekly Transaction Deep Dive," dated

23 March 5th, 2007 and ask that it be mark as the next

24 exhibit in order.

25      THE COURT:  530.
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 1          (Department's Exhibit 530, PAC0828376

 2           marked for identification)

 3      THE COURT:  Can I remove the confidential

 4 designation?

 5      MR. VELKEI:  On 530, yes, your Honor.  I did have

 6 concerns about 529.

 7      THE COURT:  That's fine.  We'll take a look.

 8      THE WITNESS:  I've read through.

 9      MR. GEE:  Q.  Do you recognize this document,

10 Mr. Labuhn?

11      A.  I recognize it as being an agenda from a

12 transaction deep dive similar to the other agendas that

13 we've seen.

14      Q.  Do you believe you were a participant in this

15 meeting?

16      A.  Again, I do not know whether or not I

17 participated on a call three years ago.

18      Q.  Based on your name being in bold, do you have

19 any reason to doubt that that's correct, that you were

20 a participant?

21      A.  I don't recall whether or not I was a

22 participant on this call.

23      Q.  Under -- on the first page, the third agenda

24 topic down, "General Claims Performance," the first

25 bullet, "Experienced EDI file issues...approximate
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 1 40,000 claims impacted," were you aware of that issue?

 2      A.  I was not.

 3      Q.  Do you remember discussing that issue at one

 4 of these meetings?

 5      A.  I do not recall discussing that topic.

 6      MR. GEE:  Your Honor, I actually, in my outline, I

 7 think we do need to get to the synergy stuff before we

 8 move on.  Would it be okay if we broke for the day?

 9      THE COURT:  Yes, sure.  Okay.  Do you think you

10 can finish this witness tomorrow by 3:00?

11      MR. GEE:  I hope, and we're definitely on pace.

12      THE COURT:  All right.

13      MR. GEE:  Thank you, your Honor.

14          (Whereupon, the proceedings recessed

15           at 3:34 o'clock p.m.)

16

17

18

19

20

21

22

23

24

25
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 4 Reporter of the State of California, duly authorized to
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 8 disinterested person, and thereafter transcribed under
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 1 Thursday, March 11, 2010            9:23 o'clock a.m.

 2                        ---o0o---

 3                  P R O C E E D I N G S

 4      THE COURT:  Okay.  We'll go back on the record.

 5          Mr. Labuhn, you're still under oath because

 6 you were previously sworn.  If you could just state

 7 your name again for the record.

 8      THE WITNESS:  Albert J. Labuhn, A-L-B-E-R-T,

 9 L-A-B-U-H-N.

10                    ALBERT J. LABUHN,

11          called as a witness by the Department,

12          having been previously duly sworn, was

13          examined and testified further as

14          hereinafter set forth:

15         DIRECT EXAMINATION BY MR. GEE (resumed)

16      MR. GEE:  Q.  Good morning, Mr. Labuhn.

17      A.  Good morning.

18      MR. GEE:  Let's talk synergies.

19          I have a document that I would ask to be

20 marked as 531.

21          (Discussion off the record)

22      THE COURT:  Go back on the record.

23          I'm marking as 531 a document -- so this was

24 already previously marked, right?

25      MR. VELKEI:  It was 514 previously, your Honor.
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 1      THE COURT:  So do we want to keep 514?

 2      MR. GEE:  I think so, right now, your Honor.

 3      THE COURT:  Then 531 is the same as 514, and it's

 4 the 3/15/06 synergy update.  Right?

 5          Now, there is a confidential statement on it.

 6 Do you want to leave that and discuss that later?

 7      MR. VELKEI:  We'd like to, your Honor.

 8      THE COURT:  All right.

 9      MR. VELKEI:  Thank you.

10          (Department's Exhibit 531 marked for

11           identification)

12      MR. GEE:  Q.  Mr. Labuhn, do you recognize this

13 document?

14      A.  I do.

15      Q.  Do you believe it to be the same document as

16 the attachment to 514?  Do you have 514 in front of you

17 still?

18      A.  It appears to be the same, yes.

19      Q.  I just would -- I know we went over 514, but

20 I'd like to orient myself on this document very

21 briefly.  Looking at Pages -- of 531, looking at Pages

22 2, 3, and 4, this is the list of synergy opportunities

23 that require some sort of decision; is that right?

24      A.  Yes, that appears to be the case.

25      Q.  Does that mean that these synergy
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 1 opportunities have not been undertaken at the time of

 2 this document?

 3      A.  I do not know.

 4      Q.  But a decision is required of these synergy

 5 opportunities, right?

 6      A.  As I believe we discussed yesterday, it

 7 appears as though a decision is required.  It's not

 8 clear in some of these cases what that decision is.

 9      Q.  And then Pages 5 through 10, those pages list

10 the full set of the synergy opportunities; is that

11 right?

12      MR. VELKEI:  While the witness is looking at that,

13 your Honor, I can't remember whether the record

14 reflects just the date of this iteration.  I think it's

15 3/15/06.

16      THE COURT:  I believe I did say that on the

17 record, 3/15/06.

18      THE WITNESS:  It would represent the synergy

19 opportunities that were known at that point in time,

20 yes.

21      MR. GEE:  Q.  And on Page 5 and the top of Page 6,

22 Key Decisions 1 through 10, those relate to synergy

23 opportunities for the group services team?

24      A.  They do.

25      Q.  And on Page 6, the row that says, "Traditional
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 1 Group Services," that row represents the totals of the

 2 synergy figures for the group services team?

 3      A.  They do.

 4      Q.  So, for instance, the column that says, "Net

 5 2006 Savings," on the traditional group services row,

 6 it says -- it's about 5.362 million; that's the net

 7 2006 savings for group services synergy opportunities?

 8      A.  Without doing the math, yes, it does appear to

 9 be the aggregation of the column, that column.

10      Q.  That's a projected figure, right?

11      A.  At this point in time, it would be a

12 projection.

13      Q.  And then Pages 6 through 10 contain synergy

14 opportunities for the various other teams, right --

15 membership, accounting, transaction, customer care and

16 a few others?

17      A.  They do.

18      Q.  And on Page 9 near the bottom, we have a row

19 called "Grand Total."  Do you see that?

20      A.  I do.

21      Q.  And that reflects the total for all the

22 synergies for all the teams; is that right?

23      A.  Yes.

24      MR. VELKEI:  Where are you looking?  I'm sorry.

25      MR. GEE:  Page 9, "Grand Total."
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 1      Q.  So the grand total for -- the net 2006

 2 savings, the grand total on this synergy roster is

 3 about 14.63 million?  Am I reading that right?

 4      A.  That is correct.

 5      Q.  And the 2006 run rate is about 62.23 million?

 6      A.  That is correct.

 7      Q.  And then Page 11 lists the issues, risks, and

 8 barriers.  Do you see that?

 9      A.  I do.

10      Q.  Those are issues risks and barriers of the

11 individual synergy opportunities?

12      A.  I'm not sure I understand the question.

13      Q.  What are these issues and risks and barriers?

14 What do they relate to?

15      A.  These would be a -- I think these would

16 represent a heightened sensitivity to things to be

17 cautious of as we are implementing any such synergies.

18      Q.  Any of the synergy opportunities listed on 1

19 through 10?

20      A.  I believe in some cases, there is a notation

21 that it would apply to all.  In some cases, it attempts

22 to discern the team more specifically that it applies

23 to.

24      Q.  Okay.  The Issue No. 1, the description is,

25 "Our savings are largely dependant on our existing
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 1 platform migration assumptions."  And do you know what

 2 the platform migration assumptions are?

 3      A.  At this point in time, I do not.

 4      Q.  And then it says, "UT/UP has not given

 5 indication that our schedule cannot be met however has

 6 deemed it to be risky."

 7          Do you know what "UT/UP" stands for?

 8      A.  In this circumstance, I believe that reference

 9 is to Uniprise technology and United platform.

10      Q.  Who is Uniprise technology?  What does that

11 group do?

12      A.  It's the technology part of the Uniprise

13 organization.

14      Q.  It's the IT function?

15      A.  I think that's fair to say, yeah.

16      Q.  Who was in charge of UT in March of '06?

17      A.  I do not recall.

18      Q.  Did you work with anyone in UT as part of the

19 integration activities?

20      A.  I may have.  I don't recall.

21      Q.  Do you remember any names?

22      A.  None that strike me on the UT side.

23      Q.  How about UP?  What does that group do?

24      A.  UP represents United platform.  And, as I

25 believe we discussed yesterday, our interface and the
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 1 way that I would term it would be Jason Greenberg.

 2      Q.  Did you work with anyone else at UP?

 3      A.  There may have been others.  Names aren't

 4 readily coming to mind.

 5      Q.  Was UP a department within United, or was it a

 6 functional group?

 7      MR. VELKEI:  Uniprise?

 8      MR. GEE:  UP, United platforms.

 9      THE WITNESS:  I believe it to be a team.  I don't

10 believe it's a department, so to speak.

11      MR. GEE:  Q.  Do you know what department within

12 United it is in?

13      A.  I believe we touched upon this yesterday.  I

14 believe it's in Uniprise, but I'm not -- I'm not

15 certain.

16      Q.  Do you know what the "schedule" referred to in

17 this issue means?

18      A.  The schedule seems to be related to

19 assumptions relative to membership migration, be them

20 voluntary or involuntary.

21      Q.  How would migration be voluntary?

22      A.  In the case of a renewal, using an example, if

23 a client has a 1/1 renewal, a client can voluntarily

24 accept a new product or take a new product.  That -- in

25 that case it's voluntary.
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 1      Q.  Would you consider it voluntary if, upon

 2 renewal, United only offered a United contract, United

 3 policy, and did not offer a PacifiCare policy?  Would

 4 that be considered voluntary migration?

 5      MR. VELKEI:  Calls for speculation, lack of

 6 foundation.

 7      THE COURT:  If you know.

 8      THE WITNESS:  I don't have an opinion.  I don't

 9 know.

10      MR. GEE:  Q.  And under what circumstances would

11 migration be involuntary?

12      MR. VELKEI:  Same objections.

13      THE COURT:  If you know.

14      THE WITNESS:  In an involuntary situation, that

15 is -- in my understanding, it's generally a situation

16 where a client wants to remain on the same product, but

17 that product is now administered on a different

18 platform.  So while it sounds cold in saying

19 "involuntary," it simply means that the product will

20 now be administered on a new platform.

21      MR. GEE:  Q.  The second clause of that sentence,

22 "...however has deemed it to be risky," do you

23 understand the "it" to refer to the schedule?

24      A.  In this context, that's how I would read it

25 today.
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 1      Q.  You have no independent knowledge that the

 2 schedule is risky?

 3      MR. VELKEI:  Objection, vague as to "schedule."

 4      THE COURT:  Do you know --

 5      MR. GEE:  The schedule that's referred to in the

 6 sentence.

 7      THE COURT:  All right.  I'll allow it.

 8      THE WITNESS:  Could you repeat the question.

 9      MR. GEE:  Q.  You have no independent knowledge of

10 whether the schedule referenced in this sentence was

11 risky?

12      A.  This appears to be their assessment of that

13 schedule.  I don't -- you know, I'm not on their team.

14 I can only take the information that they provide to

15 us.  That's, I think, what this is representing.

16      Q.  But is that a "yes," you don't have any

17 independent knowledge about whether the schedule is

18 risky?

19      A.  I don't have any independent knowledge.

20      Q.  And then Issue No. 6, the short description is

21 "Operation Stability."  The description is, "Concern of

22 critical leadership and operations personnel may leave

23 soon after closure of the deal." Do you know what "the

24 deal" referred to is there?

25      THE COURT:  If you know.
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 1      THE WITNESS:  I am assuming that to be the

 2 official close of the acquisition.

 3      MR. GEE:  Q.  This synergy roster is dated after

 4 the close of the deal; is that right?

 5      A.  That is correct.

 6      Q.  Is that vestigial from perhaps an earlier

 7 draft of the synergy roster?

 8      MR. VELKEI:  Objection, vague.  I don't know what

 9 "vestigial" means in --

10      MR. GEE:  Q.  Is it a vestige or is it a carryover

11 from a previous synergy roster?

12      THE COURT:  I think it's what's left over, right?

13      THE WITNESS:  I would just like to say, I

14 appreciate my lawyer objecting....

15      MR. VELKEI:  Would you mind rephrasing?

16      MR. GEE:  Q.  Was that left over from a previous

17 synergy roster?

18      MR. VELKEI:  Objection, vague as to "that."  I'm

19 not sure what you're referring to.

20      MR. GEE:  Q.  The entry, the description "concern

21 of critical leadership and operations personnel may

22 leave soon after closure of the deal."

23      A.  It appears to have been input at some point in

24 time prior to the March 15th version.

25      Q.  Were you aware of that concern at the time?
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 1      A.  United always has a concern regarding the

 2 retention of critical employees in such circumstances.

 3      MR. GEE:  Q.  Do you know when these synergy

 4 rosters were first generated?

 5      A.  I believe the first version was generated in

 6 December of 2005.

 7      Q.  Who had responsibility for generating them?

 8      A.   I'll try to give a short answer on that.  The

 9 project teams that I referenced yesterday, they

10 essentially would develop the ideas and review their

11 feasibility for implementation within the PacifiCare

12 operating environment.

13          The financials associated with the

14 implementation of those opportunities would ultimately

15 make their way into the synergy roster.  The

16 compilation of that information was generally the

17 responsibility of the project team working with their

18 integration lead.  And then each area would complete

19 their own, and we would aggregate it into a singular

20 submission.

21      Q.  Who -- was there a single person who

22 aggregated them into a single submission?

23      A.  We had an individual on our team who collected

24 the information and aggregated it, yes.

25      Q.  Who was that person?
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 1      A.  Mike Tracy, T-R-A-C-Y.

 2      Q.  Who was responsible for keeping the entries up

 3 to date?

 4      MR. VELKEI:  Assumes facts not in evidence, that

 5 it was a part of the responsibility.

 6      THE COURT:  Somebody must have had it, I guess.

 7 So back up a minute and ask if anybody had the

 8 responsibility.

 9      MR. GEE:  Q.  Did anyone keep these entries up to

10 date?

11      A.  Which entries are you referring to?

12      Q.  Any of the entries on -- you said you had

13 synergy updates monthly, right?

14      A.  That is correct.

15      Q.  I'm assuming they changed each a month.

16      MR. VELKEI:  Assumes fact not in evidence.  Some

17 of them don't.

18      MR. GEE:  Some of the entries changed.

19      MR. VELKEI:  And some didn't.  That was my point.

20      MR. GEE:  That wasn't my question.

21      THE COURT:  That wasn't the question.  I'll allow

22 it, if he knows.

23      THE WITNESS:  The tabs of the file notated as

24 "Synergy Update" in the middle footnote and "Synergy

25 Roster" in the far left corner were updated on a
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 1 monthly basis.

 2      MR. GEE:  Q.  And did someone have responsibility

 3 for updating those entries?

 4      A.  The updating of those entries was a

 5 responsibility of the project team for that discipline,

 6 along with their integration lead.

 7      Q.  No. 8, Issue No. 8, back to Page 11, quote,

 8 "'Buy-in' from PacifiCare sales organization for

 9 deploying provider offshore strategy," do you know what

10 that issue related to?

11      A.  I don't recall how that item made it onto this

12 list.

13      MR. GEE:  Let me show you another document and ask

14 that it be marked as -- 532?

15      THE COURT:  Correct.  And this one is the same as

16 515, correct?

17      MR. GEE:  I believe so, your Honor.

18      THE COURT:  And it does say "4/4/06."

19          (Department's Exhibit 532 marked for

20           identification)

21      MR. GEE:  Q.  Do you recognize this document,

22 Mr. Labuhn?

23      A.  I do.

24      Q.  Is this the same document as what has

25 previously been marked as 515?
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 1      A.  It does appear to be the same.

 2      Q.  And is it another synergy roster?  This one

 3 appears to be dated April 4th, 2006.

 4      A.  That is correct.

 5      MR. GEE:  I want to show you and have marked as

 6 the next in order 533.

 7      THE COURT:  That's 533, and this one is the same

 8 as 516.  And the date on it is 11/07/06.

 9          (Department's Exhibit 533 marked for

10           identification)

11      MR. GEE:  Q.  Do you recognize this document?

12      A.  I do.

13      Q.  And is it the same as 516?

14      A.  I compared the two.  They do appear to be the

15 same, yes.

16      Q.  And now on the bottom footer, which is

17 "11/07/06 FIT operation synergy working doc," is this a

18 FIT?

19      A.  It is not.

20      Q.  It's another synergy roster?

21      A.  That is correct.

22      MR. GEE:  534, your Honor.

23      THE COURT:  This one is the same as 517 and has a

24 date of January 5th, 2007.

25          (Department's Exhibit 534 marked for
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 1           identification)

 2      MR. GEE:  Q.  Ready?

 3      A.  Yes.

 4      Q.  Do you recognize this document?

 5      A.  I do.

 6      Q.  And is it the same as 517?

 7      A.  If you can give me just one minute, I'm still

 8 comparing the two.

 9      Q.  Please.

10      A.  It appears to be the same.

11      Q.  This one, also the bottom footer says it's a

12 FIT.  Is that not accurate again?

13      A.  This is a synergy roster.

14      Q.  And it's dated January 5th, 2007, right?

15      A.  The footer indicates that, yes.

16      Q.  Does that mean that these expected synergy

17 figures are actual synergy figures?

18      A.  In regards to the time that this was

19 published?

20      Q.  Yes.

21      A.  Depending on the implementation of a

22 particular synergy, actuals would start to overlay

23 forecasts.

24      Q.  So let's take an example on Page 6.  Key

25 Decision No. 1, are you there?
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 1      A.  I am.

 2      Q.  In the row that says, "Net 2006 Savings," it's

 3 1.354 million, thereabouts.  Is that an actual or

 4 expected figure?

 5      A.  I do not know based on this document.

 6      Q.  Is there a way you can tell from this document

 7 whether these are actual or projected figures?

 8      A.  Based on this document?  No.

 9      MR. GEE:  535.

10      THE COURT:  535 is the same as 518 and has a -- a

11 2006 PHS Operations Synergy Report Card.

12      MR. VELKEI:  Your Honor, I think this probably

13 goes without saying, but just to make clear on the

14 record, the PHS does include HMO, all states beyond

15 California, as well as PPO.

16      THE COURT:  I don't have that information.  So you

17 might to have do that on cross-examination or through

18 whatever.

19          (Department's Exhibit 535 marked for

20           identification)

21      MR. GEE:  Q.  Do you recognize this document,

22 Mr. Labuhn?

23      A.  I do.

24      Q.  Does it correspond to the first attachment to

25 518?  This attachment starts at 815893.



5470

 1      A.  It appears to, yes.

 2      Q.  And this is a synergy scorecard for 2006; is

 3 that right?

 4      A.  I believe the title is "Report Card."

 5      Q.  Okay.  And it appears from -- if you go back

 6 to 518, it appears the date of this report card or

 7 scorecard -- the attachment calls it a scorecard here

 8 on 518.  It appears the date is October 6, 2006.  Does

 9 that sound -- do you agree?

10      A.  I agree.

11      Q.  And back to 535, the chart on the left-hand

12 side is titled "2006 PHS Operation Synergy Report

13 Card."  And then under that, "Budget."  Does "budget"

14 mean that these are projected figures that appear

15 below?

16      A.  That is correct.  It's the forecast for each

17 one of the areas.

18      Q.  And I'd like to go through one of these

19 sections, just so I can understand what all these

20 numbers mean.  Let's look at -- under the budget chart,

21 let's look at the "Group Services - Total Uniprise"

22 section.

23          Am I correct that the FTE row represents a

24 running total by month of the FTEs whom Uniprise

25 intended to lay off?
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 1      MR. VELKEI:  Objection, mischaracterizes the

 2 documents.

 3      MR. GEE:  I'm asking --

 4      THE COURT:  I'll allow it.

 5      THE WITNESS:  The FTEs represent the number of

 6 employees who either voluntarily or involuntarily left

 7 the organization.

 8      MR. GEE:  Q.  And is it a running total?

 9      A.  This is the forecast.

10      Q.  A forecast of -- let's take an example.  Am I

11 reading this correctly, in January, Uniprise forecasted

12 54 employees would depart?

13      A.  That is incorrect.

14      Q.  What is the correct reading of that?

15      A.  Again, I can speak more clearly on group

16 services because this was my area.  So the "54" here

17 would have represented budgeted positions that were not

18 filled at the time of acquisition that the leadership,

19 PacifiCare leadership over this particular area, deemed

20 to be not needed to continue to maintain service.

21      Q.  And then in February, that number goes up to

22 69.  So there are 15 additional FTEs that -- what does

23 that 15 additional FTEs represent?

24      A.  In this case, again, it is 15 incremental.

25 Again, these would be budgeted positions that were not
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 1 backfilled.

 2      Q.  Then let's go to May.  Now we have 104 in

 3 there.  Are all those 104 positions that were not

 4 backfilled?

 5      A.  At that point in time, it is likely a

 6 combination of the aggregation of budgeted,

 7 non-backfilled positions and some of the synergies

 8 starting to take affect.

 9      Q.  By "synergies," you mean the layoffs announced

10 in March 2006, those started taking effect in May of

11 2006?

12      MR. VELKEI:  That actually mischaracterizes the

13 witness's testimony.

14      THE COURT:  Is that correct?  If not, just say so.

15      THE WITNESS:  It's a combination of a number of

16 things.

17      MR. GEE:  Q.  The synergies though, that you

18 referred to, those are the layoffs that were announced

19 in March 2006; is that right?

20      MR. VELKEI:  Same objection.

21      THE COURT:  Overruled.

22      THE WITNESS:  In some cases, there may be

23 individuals who were announced to -- at the end of

24 March that would be included in that figure.

25      MR. GEE:  Q.  And then from June to July, we have
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 1 an increase -- or decrease, however you want to look at

 2 it -- from 159 to 251.  Included in that difference are

 3 some of the layoffs that were announced in March 2006,

 4 right?

 5      A.  Included in that would be individuals whose

 6 employment was terminated as a result of synergies

 7 being implemented.

 8      Q.  Then all the way to the right we have a column

 9 average, slash -- or "Avg/Tot."  And for FTEs the --

10 first, "Avg" is average?

11      A.  I would agree with that.

12      Q.  And "Tot" is total?

13      A.  I would agree with that.

14      Q.  So under this column it's either the average

15 or the total?

16      A.  Generally, this looks like it's an average.

17      Q.  For FTEs, it appears to be an average, right?

18 It's 197?

19      A.  You're correct.  Dependant on the line, it may

20 be an average or it may be a total, yes.

21      Q.  Now, going down from FTEs, looking at the rows

22 below that, we have "Synergy," "Severance," "I Costs"

23 and "Net Impact."  "Synergy" is the amount saved,

24 right?

25      A.  The gross amount, yes.
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 1      Q.  Is that saved from the FTE -- reduction or

 2 failure to backfill positions?  Is that what the

 3 synergy comes from?

 4      A.  It could come from non-backfilled positions.

 5 It could come from synergy.  It could come from

 6 involuntary departure from the organization.  It could

 7 come from labor arbitrage, reduced vendor costs.  It's

 8 a variety of different things that would be aggregated

 9 within that line item.

10      Q.  I see.  And "severance" is the severance costs

11 that you would pay laid off employees?

12      A.  The severance figures would appear to be the

13 estimate of the severance dollars paid to employees who

14 involuntarily were let go from the organization.

15      Q.  And is -- are "I Costs" integration costs?

16      A.  That is correct.

17      Q.  And "net impact" is the net synergy?

18      A.  That is correct.

19      Q.  So if I'm reading this correctly, the net

20 impact for the -- the budgeted net impact for group

21 services for 2006 was about 7.4 million?

22      A.  That appears to be the case, yes.

23      Q.  And then going down to "Total Uniprise," do

24 you see where -- at the bottom of this chart, the net

25 impact or budgeted net impact for 2006 for all Uniprise
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 1 was about 16.92 million?

 2      A.  I see that, yes.

 3      Q.  Okay.  And then on the right side of this

 4 page, we have some numbers under the title "2006 PH

 5 Operation Synergy Report Card, Actuals Plus Budget."

 6 What does "actual plus budget" mean in this context?

 7      A.  What this would then do is take -- I believe I

 8 testified yesterday that this process at this point in

 9 time was a monthly process.

10          So each area would essentially identify where

11 they were at with the implementation of their

12 opportunities and look at, from an actuals perspective,

13 where we were at within a given month.  We would put

14 the actuals in for months that have passed, and then

15 essentially reforecast the balance of the year.

16      Q.  So if I'm reading this chart correctly, we

17 have actuals for up to September and reforecasted

18 figures for October, November, and December; is that

19 correct?

20      A.  That is correct.

21      Q.  And the line at the top, "Actual FTE Var

22 (Uniprise)," what does that row reflect?

23      A.  The individuals in the Uniprise operations.

24      Q.  I'm sorry.  The individuals in Uniprise's

25 operations?
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 1      A.  Let me restate that.  It's the -- it's the

 2 FTEs listed within each one of the functional areas on

 3 this sheet that would be within Uniprise operations.

 4      Q.  The FTEs who were either laid off or not -- or

 5 positions that weren't backfilled?

 6      A.  It would be the total.

 7      Q.  Of that?

 8      A.  Yes.

 9      Q.  And then the fifth row down, we have a row

10 "Explained Synergies."  What is that?

11      A.  That line would represent the reductions that

12 we had positive confirmation that the FTEs were tied to

13 a particular synergy within that particular functional

14 area.

15      Q.  I'm sorry.  Can you amplify that?  That's a

16 lot of terms I don't --

17      A.  No, I get into my United-speak.  So I

18 apologize.

19          Let me use an example that might help me

20 explain it.

21      Q.  Please.

22      A.  If I look at the "101" in January where it

23 indicates "Explained Synergies," that means that each

24 one of the functional areas confirmed that the FTEs

25 within their areas aligned to a synergy.  So if you
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 1 look at July as an example, there apparently was a

 2 discrepancy in the number of FTEs that tied to

 3 synergies.

 4      Q.  So that operational variance, the "29" figure,

 5 those are FTEs that were either laid off or not

 6 backfilled -- or positions that were not backfilled

 7 that did not provide the company synergies?

 8      MR. VELKEI:  Objection, misstates the witness's

 9 testimony.  I believe the witness has also testified

10 this also included voluntary departures in addition to

11 involuntary.

12      THE COURT:  Were you trying to understand --

13      MR. GEE:  I'm just trying to understand what the

14 "29" means.

15      THE COURT:  I'll allow it.

16      MR. VELKEI:  Thank you, your Honor.

17      THE WITNESS:  So in July -- and I'm reading this

18 now three and a half years later.  But in July, it

19 appears that there were 783 reductions through the

20 variety of different opportunities as discussed before.

21          We tied 754 of them to the individual

22 synergies within each one of the functional areas.  And

23 there was a gap, for whatever reason, of 29 that we

24 couldn't tie to a synergy.  That's all that number is

25 representing.
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 1      MR. GEE:  Q.  Why would that be the case, that 29

 2 wouldn't be able to be tied to synergies?

 3      A.  I don't know why that would be the case.  The

 4 29 number simply would represent a reconciling issue

 5 that we go back and follow up on.  But at the time of

 6 this submission, apparently, there was a 29 -- 29

 7 variant.

 8      Q.  Independent of this document and independent

 9 of the 29, do you know any reasons why there would be

10 an operational variance?

11      MR. VELKEI:  Objection, calls for speculation.

12      THE COURT:  If you know.

13      THE WITNESS:  I don't, offhand.  There were

14 circumstances that I recall where FTEs were employees,

15 and the responsibilities of those employees were

16 continually discussed between different business

17 segments within the organization.

18          And this may very well have been a situation

19 where we have 783 favorability, but where 29 of those

20 employees may have been transitioned to another part of

21 the organization, you know, at the time, perhaps UHC or

22 another part of the organization.  That occurred as

23 well.

24      MR. GEE:  Q.  Okay.  The column to the right,

25 "Change," what does that column reflect?
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 1      A.  I believe, based on the numbers, it appears to

 2 be the difference between the average total on the

 3 actuals-plus-budget side of this sheet and the

 4 forecasted side of the sheet on the left.

 5      Q.  And turning to the second page, on the --

 6 again, now, on the left-hand side under "Budget," we

 7 have a box.  And it says, "Excluding Severance," and

 8 "CTN" under that, and then "07/07/06 Submission

 9 excluding CTN and severance."

10          Do you know what that box reflects?

11      A.  It appears to be calculations of the aggregate

12 information excluding severance expense and -- I don't

13 know if it's including or excluding CTN.  It just

14 appears to be looking at a different view.

15      Q.  I see.  Do you know what that CTN figure

16 refers to?  It's 2.31 million.

17      A.  I don't.

18      Q.  Now, back on the right-hand side, we have some

19 new sections.  "9 plus 3 FTE target," what does that

20 section refer to?

21      MR. VELKEI:  Bryce, I'm sorry.  Just that first

22 row underneath the box on the right-hand side?

23      MR. GEE:  There's a section that says "9 plus 3

24 FTE target."  And then it appears to go down eight

25 lines.  And then we have what appears to be a total for
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 1 9 plus 3 FTE target.  I want to know what those numbers

 2 mean.

 3      MR. VELKEI:  Thank you.

 4      MR. GEE:  Q.  Do you see where I am, Mr. Labuhn?

 5      A.  I do.  Could you repeat the question, please.

 6      Q.  I'm just wondering -- let's just start with,

 7 you see the "9 plus 3 FTE target"?

 8      A.  I do.

 9      Q.  And then under that, we have an FTE row.

10 Let's start with the FTE row.  What does that row

11 reflect?

12      A.  The FTE row seems to reflect the forecasted --

13 well, let me restate that.  A 9 plus 3 is nine months'

14 worth of actuals and three months' worth of forecast.

15 So within the -- this box, lower right corner, this

16 appears to be from our finance area, and it is

17 representing what they have built into their 9-plus-3

18 budget submission.

19      Q.  So I think I understand the next three sets of

20 data.  What is the last set -- I'm looking at the

21 box -- it says, "Total 9 plus 3 Exp Adj."  Do you know

22 what that refers to?

23      A.  I don't know that offhand.

24      Q.  I'm sorry?

25      A.  I do not know that offhand.
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 1      Q.  Do you know what the "net" means under -- that

 2 appears underneath that?

 3      A.  I do not.

 4      Q.  Just to clarify, some of these numbers appear

 5 in parentheses.  Do you understand that to mean they're

 6 negative numbers?

 7      A.  I do.

 8      Q.  So, for example, let's take a box that we

 9 understand.  On Page 1, on the left side, we discussed

10 group services.  And net impact for group services was

11 7.405 million.  And that's in parentheses, so the net

12 savings was 7.450 -- strike that -- $7.405 million

13 saved?  Is that your understanding of what this

14 document reflects?

15      A.  That is my understanding.

16      Q.  So a positive number would be an increase in

17 costs?

18      A.  The positive numbers would reflect severance

19 paid out to individuals as well as integration costs to

20 implement a particular synergy.

21      Q.  Okay.  And then Page 3 -- Pages 3 through 5,

22 those reflect similar information, but it's broken out

23 by group services, broken out for the group services

24 team; is that fair?

25      A.  That is correct.
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 1      Q.  And then 6 through 7, same information broken

 2 out for claims?

 3      A.  That is correct.

 4      Q.  8, 9, 10 for call center -- or just call, call

 5 team?

 6      A.  That would appear to represent member and

 7 provider call operations.

 8      MR. GEE:  I'd like to show you and ask that this

 9 document be marked as 536, your Honor.

10      THE COURT:  Sure.  This is the same as 519.

11          (Department's Exhibit 536 marked for

12           identification)

13      THE COURT:  Do you want to take the break after

14 this one?

15      MR. GEE:  I just have two more, your Honor.  But

16 these are going to go much quicker, I promise.

17      THE COURT:  Are you going ask what the difference

18 is between 519 and 518, or is that obvious to everyone

19 but me?

20      MR. GEE:  Yes, I would like an answer to that as

21 well.

22      THE WITNESS:  Okay.

23      MR. GEE:  Q.  Do you recognize this document,

24 Mr. Labuhn?

25      A.  I do.
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 1      Q.  Is it the same document as Exhibit 519?

 2      A.  It appears to be.  I'm a bit more hesitant

 3 because I'm not able to kind of get a flavor as to the

 4 date of the two.

 5      Q.  I see.  Yeah.

 6      MR. STRUMWASSER:  Looks like he's working the

 7 magnifying glass.

 8      THE COURT:  Here, I have a better one.

 9      THE WITNESS:  They do appear to be the same, yes.

10      MR. GEE:  Q.  And our file name -- the metadata

11 file name that was associated with 519 indicates that

12 the date for 519 is 1/5/07.  Does that look about

13 right?  Looking at 536, does that seem correct?

14      A.  That would appear to be correct, yes.

15      Q.  Because on 536, looking at the right side, we

16 have under "Actual FTE Var Uniprise," we have some more

17 numbers filled in from September to December, right?

18 Those are actual numbers that have been achieved?

19      A.  That would appear to be the case.

20      Q.  And the difference between 536 and 535 is that

21 536 comes later and includes those actuals; is that

22 right?

23      A.  It appears as though it would include three

24 additional months' worth of actuals.

25      MR. GEE:  537, your Honor.
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 1      THE COURT:  All right.  And this one is the same

 2 as 520, and it has a 2007 date at the top.

 3          (Department's Exhibit 537 marked for

 4           identification)

 5      THE WITNESS:  Okay.  I've reviewed.

 6      MR. GEE:  Q.  Do you recognize this document?

 7      A.  I do.

 8      Q.  Is it the same document as Exhibit 520?

 9      A.  It appears to be, yes.

10      Q.  And here, on the right-hand side, we have

11 actuals from January to June of '07?

12      A.  Yes.

13      MR. GEE:  538.

14      THE COURT:  This is the same as 521, and it's

15 2008.

16          (Department's Exhibit 538 marked for

17           identification)

18      MR. GEE:  Q.  Do you recognize this document,

19 Mr. Labuhn?

20      A.  I do.

21      Q.  Do you believe it to be the same document as

22 521?

23      A.  I do.

24      Q.  And this is a 2008 synergy report card, right?

25      A.  That is correct.
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 1      Q.  And all of these numbers are forecasted

 2 numbers, right?

 3      A.  These are forecasted numbers based on run rate

 4 achievement from prior years.  Same would apply for

 5 2007 in many regards.  So the numbers that you see in

 6 2007 are incremental to 2006.  In many cases, it's a --

 7 it's taking the final number of 2006 and essentially

 8 straight-lining that through 2007.

 9      Q.  Extrapolating it out?

10      A.  Correct.

11      THE COURT:  Okay.  Take the -- take the morning

12 break.

13      MR. GEE:  Thank you, your Honor.

14      MR. VELKEI:  Thank you, your Honor.

15          (Recess taken)

16      THE COURT:  All right.  Go back on the record.

17      MR. GEE:  Q.  Can we go back to 533, Mr. Labuhn,

18 and turn to Page 11.  A few lines down, I can't really

19 tell where this falls under, but I think it's like

20 three -- like the fifth line down, fifth row down, the

21 team is USS Key Decision 1.  And the key decision

22 project name is "Savings from CTN access fees."

23      MR. VELKEI:  I'm sorry.  I'm lost.

24      MR. GEE:  Page 11.

25      MR. VELKEI:  This is 533?
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 1      MR. GEE:  533.

 2      Q.  Do you see where I'm looking, Mr. Labuhn?

 3      A.  I do.

 4      Q.  And the net savings for that project for 2006

 5 were 3.621 million?  Am I reading that right?

 6      A.  For that line item, that appears to be

 7 accurate, yes.

 8      Q.  And here, it's a positive number, but that

 9 still means it's a savings, right?  The synergy

10 scorecard or report cards, when it's in parentheses it

11 means negative, and that means savings.  But in this,

12 in synergy rosters, a positive means a savings, right?

13      A.  In this context, that's correct.

14      Q.  Do you know what this savings relates to,

15 "Savings from CTN access fees"?

16      MR. VELKEI:  Asked and answered.

17      THE COURT:  Overruled.

18      THE WITNESS:  I do not.

19      MR. GEE:  Q.  Mr. Labuhn, yesterday we discussed

20 the March 30th, 2006 announcement of layoffs.  And in

21 connection with that announcement, there is a pilot --

22 they mentioned a pilot program to explore transferring

23 PacifiCare paper eligibility functions to Accenture.

24 Do you remember that?

25      A.  I do.
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 1      Q.  You said you were involved in that transition,

 2 right?

 3      A.  I was a part of that team, yes.

 4      Q.  Who else was part of that team?

 5      A.  Ruth Watson.

 6      Q.  And she was on the PacifiCare side?

 7      A.  I believe her title was VP of operations, but

 8 she was a legacy PacifiCare employee.

 9      Q.  In charge of what?

10      A.  In charge of the area of membership accounting

11 in the PacifiCare nomenclature.  I'll refer to it as

12 group services as well.

13      Q.  It became group services?

14      A.  It did.

15      Q.  Anyone else you worked with?

16      MR. VELKEI:  On this issue?

17      MR. GEE:  Q.  On this issue?

18      A.  Sonia Lively.

19      Q.  Uniprise person?

20      A.  She is -- she was within Uniprise operations

21 at that time.

22      Q.  Anyone else?

23      A.  I believe Juan Rojas, J-U-A-N, R-O-J-A-S, was

24 involved.  And he was a PacifiCare employee.

25      Q.  What was his title?
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 1      A.  I believe he was a business manager.

 2      Q.  Anyone else?

 3      A.  I know there are others.  I just can't recall

 4 the names offhand.

 5      Q.  And the purpose of this pilot program was to

 6 test out whether it was a good idea to transfer these

 7 paper eligibility functions to Accenture; is that

 8 right?

 9      A.  It was to test the feasibility and the

10 results.

11      Q.  And if the feasibility worked out and the

12 results were favorable, Uniprise contemplated

13 transferring the paper eligibility functions to

14 Accenture, right?

15      A.  We did.

16      Q.  And going back to the paper eligibility

17 team -- is that what you called it?

18      A.  In the case of the function that was moving

19 offshore, that was the data entry component eligibility

20 team.

21      Q.  How was responsibility within that team

22 allocated?  I mean, like, who was in charge?

23      A.  Ultimately, Ruth Watson would have been in

24 charge of that team.  She ran the day-to-day

25 operations.  I'm sure Ruth had -- Ruth was a vice
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 1 president, so I'm sure Ruth had managers and

 2 supervisors that reported to her.  But ultimately, Ruth

 3 owned those operations.

 4      Q.  Did you have to approve those decisions?

 5      MR. VELKEI:  Objection, vague.  "Decisions"?

 6      MR. GEE:  He said Ms. Watson made business

 7 decisions.  And I want to know if he had to approve

 8 those decisions that Ms. Watson made.

 9      THE COURT:  I'll allow it.

10      THE WITNESS:  I did not.

11      MR. GEE:  Q.  What was your role on this team?

12      A.  My role on this team was as an integration

13 lead.

14      Q.  What does that mean?

15      A.  The project team essentially consisted of

16 individuals both from the PacifiCare side as well as

17 the Uniprise operations side.  In my simplistic way of

18 looking at it, the project team really did the heavy

19 lifting.

20          You'd have -- for each initiative, there would

21 be a very defined project plan that included all the

22 tasks, all of the accountable parties, target dates, et

23 cetera that the project team would really get into, the

24 nuts and bolts, everything that needed to occur in

25 order to enable the implementation of a particular
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 1 idea.

 2          My role in working with that team was to offer

 3 input, remove obstacles and barriers that they may have

 4 encountered.  And oftentimes that -- or at times, those

 5 inquiries would come to me from Sonia, they would come

 6 from Ruth.  I was leveraged as a resource, essentially,

 7 at their disposal to follow up on anything that they

 8 needed.  That's kind of number one bucket.

 9          Number two bucket would be to review in very

10 high-level terms their project plans, to just kind of

11 walk through them and make sure that they pass my, kind

12 of, sniff test relative to the amount of detail that

13 was included.  Are we tracking where we need to?  Is

14 there something that I think we might be missing?  And

15 offering input and guidance to the project team if I

16 thought there was anything that was missing.

17          And then third, it was to do some of this

18 administrivia relative to the tracking of financial

19 information relative to these synergies as they

20 provided information to me.

21      Q.  Do you remember specific obstacles and

22 barriers that needed removal for this project?

23      A.  For the paper eligibility offshore project?

24      Q.  Yes, yes.

25      A.  I do not recall obstacles or barriers with
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 1 this project.

 2      Q.  You said that you reviewed high-level project

 3 plans.  If you disagreed with a particular project,

 4 would you have the authority to, say, cancel it?

 5      A.  If the project team came up with an idea that

 6 they wanted to implement that I would look at and say,

 7 you know, this doesn't make the right sense for the

 8 business, I would convene the members of the project

 9 team, and we would have a discussion as to, you know,

10 why did they think this was a good idea and have an

11 open dialog about that.  I wouldn't necessarily have

12 final approval or final veto power over any one of

13 these.

14      Q.  So if there was a disagreement between you and

15 the project team, their position would trump yours?

16      MR. VELKEI:  Objection misstates the testimony.

17      THE COURT:  Well, it's for clarification.  I'll

18 allow it.

19      THE WITNESS:  I don't recall a circumstance where

20 there was a -- a difference of perspective or a

21 difference of opinion that, through dialog and through

22 conversation, that we didn't all ultimately walk away

23 with a common path forward.

24      MR. GEE:  Q.  Do you remember any specific

25 disagreements that you had with the project team?
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 1      MR. VELKEI:  Objection, vague.  With regard to

 2 this particular paper eligibility transfer

 3 functionality?

 4      MR. GEE:  Yes.

 5      THE COURT:  Yes?

 6      MR. GEE:  Yes.

 7      THE WITNESS:  I do not recall any.

 8      MR. GEE:  Q.  And administrative stuff that you

 9 said you did, that's just compiling -- getting the

10 synergy tracking information and compiling that and

11 putting them into the synergy rosters and report cards

12 we saw earlier?

13      A.  Yeah, I and would do that for -- the group

14 services project team would put that information

15 together for their area.  At times, we would provide

16 certain administrative help.  If a CBA wasn't quite as

17 refined as it would need to be, we would offer support

18 in that regard.

19          But then I would also compile the submissions

20 from the other areas, customer care and transaction.  I

21 say "I" would compile.  As I mentioned before, Mike

22 Tracy was the gentleman who pulled all this information

23 together.

24      Q.  I understand.  Could you give us a general

25 sense of what paper eligibility processing entails?
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 1      A.  In this particular case, this was the

 2 processing the data entry, essentially, of an

 3 enrollment form, an enrollment form being filled out by

 4 a new employee of a group or perhaps an existing

 5 employee of a group already enrolled in a plan that

 6 wants to make a change, add a dependant, or something

 7 of that nature.  They complete the form, they send the

 8 form in.  The form is then keyed into the eligibility

 9 system.

10      Q.  Is there another part of paper eligibility

11 processing not related to data entry?

12      A.  The other piece would be the -- it's actually

13 a combined role between eligibility and billing, which

14 is interfacing with the benefits administrators who may

15 call in and inquire with a question.  I make that

16 distinction because we did not offshore the latter.  It

17 was the data-entry piece only, the form entry, that is

18 what was moved offshore.

19      Q.  And Uniprise ultimately decided to transfer --

20 after the results of the pilot program were released,

21 Uniprise did decide to transfer the data entry portion

22 of paper eligibility to Accenture, right?

23      A.  We did, based on the results of the pilot and

24 our historical success with having done the same for

25 our business several years prior.
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 1      Q.  United's historical success, right?

 2      A.  That is correct.

 3      Q.  And employees from PacifiCare's legacy group

 4 services were let go as a result of this offshore --

 5 offshoring?

 6      A.  I believe there was a combination of things

 7 that happened.  One, there may have been some employees

 8 who voluntarily left the organization.

 9          Two, I recall in general terms across all of

10 this activity that certain employees found other

11 employment within United.  They may have been

12 transitioned to another function.  And the net balance

13 of individuals who did not either voluntarily leave or

14 find other employment within the company would

15 ultimately be let go, yes.

16      Q.  Do you remember when these paper eligibility

17 functions were transferred to Accenture?

18      A.  I don't recall the specific migration dates.

19      Q.  Around May 2006 sound right?

20      A.  Again, I don't recall the specific dates.

21      MR. GEE:  Let me show you a document, ask that it

22 be marked the next in order.  It's a memorandum dated

23 May 12th, 2006.

24      THE COURT:  All right.  539 is a memo with a date

25 of May 12th, '06.
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 1          (Department's Exhibit 539, PAC0817748

 2           marked for identification)

 3      THE COURT:  Can the confidential designation be --

 4      MR. VELKEI:  If you would give me one minute, your

 5 Honor.

 6      THE COURT:  Certainly.

 7      MR. VELKEI:  I'm just looking through it.  Looks

 8 like it shouldn't be a problem.

 9          Not a problem to remove it, your Honor.

10      THE COURT:  All right.  Thank you.

11      MR. GEE:  Q.  Do you recognize this document,

12 Mr. Labuhn?

13      A.  I do.

14      Q.  And this is a memo that was sent by Uniprise,

15 informing PacifiCare leadership of this transition

16 from -- transition of paper eligibility to the

17 Philippines?

18      A.  This memo was sent by Chris Byrnes to

19 formalize that announcement, yes.

20      Q.  I think we've mentioned Mr. Byrnes before, but

21 he was a peer of yours at this time?

22      A.  He was not.

23      Q.  Did he report to you or did you report to him?

24      A.  He did not, and I did not.

25      Q.  Where does he fit in within Uniprise?
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 1      MR. VELKEI:  At the time?

 2      MR. GEE:  At the time.

 3      THE WITNESS:  At that time, Chris was responsible

 4 for our group services operations across the

 5 organization.

 6      MR. GEE:  Q.  He was on one of those functional

 7 teams, the three functional teams?

 8      A.  He was a participant, and he wasn't into the

 9 detail, the nuts and bolts that I mentioned previously

10 between, like, Sonia and Ruth.  They were into the

11 details.

12          Chris would have an awareness of what was

13 going on because ultimately Ruth reported to Chris.  So

14 Chris would always want to have an awareness of what

15 was going on with these projects.

16      Q.  So was he the head of group services at this

17 time?

18      A.  For PacifiCare?

19      Q.  For PacifiCare's group services?

20      A.  Ruth was the VP of those operations directly.

21 And at this time, she would have reported to Chris

22 Byrnes.

23      Q.  What was his rank?  Was he a senior VP or --

24      MR. VELKEI:  Says right on here, "VP Uniprise

25 employer Operations."
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 1      MR. GEE:  I'll withdraw it.

 2      Q.  Does this refresh your recollection as to when

 3 paper eligibility was moved to Accenture?

 4      A.  It refresh my recollection when the dates of

 5 the position eliminations would occur.

 6      Q.  And when was that?  When were they going

 7 occur?

 8      A.  Based on this announcement, in the third

 9 paragraph on the first page, position eliminations will

10 occur in Phoenix on June 30th, 2006 and in Cypress on

11 July 12th of 2006.

12      Q.  And there were 75 positions being eliminated,

13 right?

14      A.  That's what this memo indicates, yes.

15      MR. GEE:  I want to show you another document and

16 ask that it be marked as 540.

17      THE COURT:  Okay.  540 is a PHS Paper Eligibility

18 Communication Final Document.  Doesn't have the date on

19 it that I see.

20          Can the confidential designation be removed?

21      MR. VELKEI:  I'll take a look at it, your Honor.

22          I did want to ask for an offer of proof on why

23 transferring data entry of enrollment forms to

24 Accenture has anything to do with this case.  It seems

25 irrelevant.
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 1      MR. GEE:  We'll get to it.  We have some

 2 documentation showing some issues.

 3      THE COURT:  I'll's allow it.

 4      MR. VELKEI:  Not a problem to remove, your Honor.

 5 Just looks like there's some kind of cover memo on top

 6 of what's 539.

 7      MR. GEE:  I'm sorry.  What was that?

 8      THE COURT:  He thinks it's the same document as

 9 539, just with a cover memo or a cover overview.

10      MR. VELKEI:  Am I mistaken about that?  I could be

11 mistaken.  It just seemed that way to me.

12          Oh, there's more stuff.

13      MR. GEE:  I couldn't figure it out, but I think

14 there's some additional stuff in 540.  I just want to

15 know how 540 differs from 539.

16      MR. VELKEI:  Remove confidentiality, your Honor.

17      THE COURT:  Thank you.

18          (Department's Exhibit 540, PAC0833757

19           marked for identification)

20      MR. GEE:  Q.  Are you ready?

21      A.  Yes.

22      Q.  Do you recognize 540?

23      A.  I do.

24      Q.  What is it?

25      A.  540 appears to be the communication package
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 1 that is -- was compiled within Uniprise operations at

 2 this time by our communications area.

 3      Q.  To whom was it distributed?

 4      A.  I cannot determine, based on this document,

 5 who this was distributed to.

 6      Q.  Now, back on 540, the second paragraph, I

 7 think it's the second sentence, starting the --

 8 discussing the pilot program.  And then the third

 9 sentence says, "The program is nearing completion and

10 has exceeded our expectations for both quality and cost

11 containment."  Do you see that?

12      A.  I do.

13      Q.  Do you know how quality was measured?

14      A.  The specific formula and protocols for how

15 quality was measured, I do not know.  I do know that

16 the same -- the same formulation, the same methodology

17 that would have applied to PacifiCare while PacifiCare

18 employees were processing it would have been applied to

19 offshore resources.  So there was an equal, an

20 apples-to-apples comparison, if you will.

21      Q.  But you're not aware of the methodology for

22 apples-to-apples comparison?

23      A.  I do not know what the methodology was.

24      Q.  Before deciding to move paper eligibility

25 functions, the data entry portion of that -- before
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 1 deciding to move that to the Philippines, did anyone

 2 express concerns to you about this transition?

 3      A.  Not that I recall.

 4      Q.  Did anyone tell you that some groups have a

 5 lot of special processes set up for paper eligibility?

 6      MR. VELKEI:  Objection, vague as to time.

 7      THE COURT:  At the time of the transition?

 8      MR. GEE:  Yeah.

 9      Q.  How about before the transition?

10      A.  That may have been something someone said to

11 me.

12      Q.  You don't have any specific recollection,

13 though?

14      A.  I don't have specific recollection of it.

15      Q.  Do you understand when I say that, have you

16 ever heard of something or that did anyone tell you

17 something, that I am not limiting it to just oral

18 communications.  I'm also referring to something you

19 may have read or seen?

20      A.  I'm taking it to mean that.

21      Q.  Thank you.  Did anyone ever tell you that it

22 was important to have some data entry staff in Cypress

23 available to handle issues that may arise?

24      MR. VELKEI:  Just to be clear, you mean "ever" at

25 any point in time or before the transition occurred?
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 1      MR. GEE:  Q.  How about we'll start with before

 2 the transition.

 3      A.  I don't have a specific recollection.

 4      Q.  Do you have a specific recollection of after

 5 the transition?

 6      A.  I don't have a specific recollection.

 7      MR. GEE:  I'd like to show you an e-mail, ask that

 8 it be marked as 541, your Honor.

 9      THE COURT:  541.  Can we take a quick break while

10 he's looking at it?

11      MR. GEE:  Sure.

12      THE COURT:  The top date is March 31st, 2006.

13 I'll be right back.

14      MR. GEE:  I'd like the witness to stay on the

15 stand though, your Honor.

16      THE COURT:  Yes.  I'll just -- I'll be right back.

17          (Department's Exhibit 541, PAC0813728

18           marked for identification)

19          (Recess taken)

20      THE COURT:  All right.  We'll go back on the

21 record.  We have 541.  Have you had an opportunity to

22 look at it?

23      THE WITNESS:  I have.

24      THE COURT:  Can I take the confidentiality off?

25      MR. VELKEI:  Yes, your Honor.
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 1      THE COURT:  Thank you.

 2      MR. GEE:  Q.  Do you recognize this document,

 3 Mr. Labuhn?

 4      A.  It looks familiar, yes.

 5      Q.  The e-mail on the first page, halfway down

 6 from Debbie Madden --

 7      THE COURT:  I think you gave me two of them.

 8      MR. GEE:  I think I missed my copy.  Thank you,

 9 your Honor.

10      Q.  Do you know who Ms. Madden is?

11      A.  I do not know her.

12      Q.  Do you know who JoAnn Escasa-Haigh is?

13      A.  Yeah.  I believe it's "Escasa-Haigh."  I might

14 be mistaken, too.

15      Q.  I'm sure you're more correct than I.

16      A.  JoAnn, at that time, was the chief of staff to

17 James Frey.

18      Q.  And Ms. Madden is writing this e-mail on the

19 day of the -- that the layoffs in Cypress are being

20 announced, right?

21      A.  She's writing this e-mail at the time of the

22 March 30th announcement, just to distinguish between

23 that and the documentation that we just reviewed from

24 Mr. Byrnes.

25      Q.  I understand that.  And she says that, "We've
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 1 got a PEBB data entry team (eligibility) that" -- I

 2 think she means "is" -- "telling our PEBB AM that they

 3 will be gone by end of May and all the eligibility will

 4 be going to the Philippines."

 5          Do you know what "PEBB" stands for?

 6      A.  I believe I knew at the time.  I don't know

 7 recall now.

 8      Q.  Do you know what it is?

 9      A.  I'm not sure if it was a group or a name given

10 to a team.  I'm not sure offhand.

11      Q.  Do you understand it to be -- the "PEBB data

12 entry team (eligibility)," do you understand that to be

13 PacifiCare data entry team that works on eligibility

14 forms for a group called PEBB?

15      A.  It may be.

16      Q.  Does that sound reasonable to you?

17      A.  It may be.  I hesitate only because of the way

18 this is written as I read it.  If I were referencing an

19 employer group, this sentence doesn't make logical

20 sense to me.

21      Q.  The data entry team, though, that refers to

22 data entry team at PacifiCare, right?

23      A.  That is correct.

24      Q.  And it continues that that data entry team "is

25 telling our PEBB AM" -- "AM" is account manager?
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 1      A.  That's correct.

 2      Q.  And then the next sentence, "The AM is in a

 3 panic because they've got a lot of special processes

 4 set up for this group who evidently has a lot of

 5 fallout from EDI."  Do you know what that fallout from

 6 EDI was?

 7      A.  In this context, I believe that EDI is

 8 referencing electronic data interface.  So the group is

 9 sharing their eligibility information, some electronic

10 format.

11          "Fallout" would represent those transactions

12 within that file that didn't electronically process

13 that would, more or less, drop to manual review or

14 manual process.

15      Q.  Do you understand Ms. Madden to be saying that

16 the PEBB account manager has concerns about moving the

17 data entry portion of eligibility to the Philippines?

18      A.  It appears that Ms. Madden is acting as a

19 voice for the AM on that team in this e-mail.

20      Q.  And the AM is expressing those concerns?

21      MR. VELKEI:  Objection, calls for speculation.  I

22 mean, Ms. Madden is communicating what the AM --

23      THE COURT:  All right.  Sustained.

24      MR. GEE:  Q.  Do you understand the AM to be

25 expressing concerns?
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 1      MR. VELKEI:  Objection, calls for speculation.

 2 It's based on the document.  It says what it says, but

 3 there's no independent --

 4      THE COURT:  I will sustain it.  He has no

 5 independent way of determining that.

 6      MR. GEE:  I was wondering how he read this e-mail

 7 when he received it.  He does respond to it.

 8      THE COURT:  All right.  That's a different

 9 question.

10          How did you read it when you received it?

11      THE WITNESS:  Can you clarify -- how did I read

12 it?  I'm not quite sure I understand the question.

13      MR. GEE:  Q.  When you read this paragraph, maybe

14 just starting from the sentence, "We've got a PEBB data

15 entry team..." and then going to the end of that with

16 the exclamation points and the question mark, and then

17 the next sentence, "The AM is in a panic because I've

18 got a lot of special processes set up for this group

19 who evidently has a lot of fallout from EDI."

20          When you read that, did you interpret that to

21 mean that the AM was concerned about moving eligibility

22 functions to the Philippines?

23      A.  If I received such an e-mail today, I would

24 assume, based on the words as represented here that the

25 AM, the account manager, had some concern because there
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 1 were special processes associated with this group.

 2          I would in turn -- and that's why Ruth and

 3 Sonia are copied in on my response because there's a

 4 couple of different issues with this particular e-mail.

 5 In this case, I would -- I think Sonia and Ruth would

 6 both ensure that special processing for particular

 7 clients were appropriately accounted for within the

 8 project plan relative to this transition.

 9      Q.  And then continuing on that paragraph, the

10 group was also assured there would be no changes in

11 2006.  Do you know who gave that group that assurance?

12      A.  I do not.

13      Q.  So this e-mail, as you pointed out, is sent in

14 March of 2006, the date that there's an announcement of

15 a pilot program for moving eligibility functions,

16 right, long before the documents we looked at, Exhibits

17 539 and 540, right?

18      A.  That is correct.  I believe when we review --

19 if my memory serves, I believe when we reviewed the

20 March 30th, documentation, it, I believe, made

21 reference to the pilot.  And it made reference to the

22 fact that, if the pilot was successful, that we would

23 in fact go down that road.  So I think that's -- in

24 retrospect, that apparently is what Ms. Madden is

25 concerned -- Ms. Madden or the account manager is
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 1 concerned with.

 2      Q.  Ms. Madden is reporting that the PEBB data

 3 entry team is saying they will be gone by the end of

 4 May and all the eligibility will be going to the

 5 Philippines, right?

 6      A.  Apparently there was confusion within this

 7 message.

 8      Q.  And that's what in fact happened, though, that

 9 eligibility was moved to the Philippines in this

10 May-June period, right?

11      A.  The data entry of the forms moved in that time

12 period.

13      Q.  And then the top e-mail from you to Ms. Watson

14 and Ms. Lively, you ask, "Is there a reason why

15 external client communications are referencing

16 Manila?"?

17          At the time you wrote this e-mail, did you not

18 know that eligibility functions would be moving to

19 Manila?  Or were you wondering why external clients

20 knew about that?

21      MR. VELKEI:  Objection, misstates the testimony.

22 I think at this point in time there was just a pilot

23 program and there was no decision, based on the way the

24 witness testified.

25      THE COURT:  I'll sustain the objection.
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 1          But you can rephrase.

 2      MR.  GEE:  Q.  When you say, "Is there a reason

 3 why external client communications are referencing

 4 Manila?" are you asking why clients knew about a plan

 5 or a pilot plan to move paper eligibility to Manila?

 6      A.  It appears that my question is referencing why

 7 are there communications referencing Manila.

 8      Q.  Did you not know that Accenture -- the

 9 Accenture site was in Manila?

10      A.  I did.

11      Q.  So you want to know why clients know that?

12      A.  I believe that was what I was asking.

13      Q.  And in fact, Uniprise had included in its

14 synergy reports calculations on how much synergies

15 would be achieved by moving all the data entry to

16 Manila as early as March 15th, '06, right?

17      A.  That sounds accurate.

18      Q.  Could you go back to 531, Page 5, Key

19 Decision 1.  Are you there?

20      A.  I am.

21      Q.  Second sentence, starting, "Transactional

22 savings $2.88 per paper transaction with Accenture

23 (54-cent rate)."

24      A.  I see that, yes.

25      Q.  Is that a reflection of the savings Uniprise
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 1 would realize by outsourcing to Accenture?

 2      A.  It appears that that was the information used

 3 within the CBA, the cost benefit analysis.

 4      Q.  And a couple lines down from there, "Assumes

 5 6 mo period of in year '06 savings with all paper

 6 offshore by YE 2006."  So you're assuming a

 7 six-month -- six-months of savings from transferring

 8 paper eligibility to Accenture?

 9      MR. VELKEI:  The data entry?

10      MR. GEE:  Q.  Data entry.

11      A.  That appears to be the case.  And the numbers

12 to the left would seem to support that.

13      Q.  Do you remember experiencing problems

14 following the move of data entry functions to Manila?

15      A.  I don't recall experiencing problems resulting

16 from the move of data entry to Manila.

17      MR. GEE:  I'd like to just show you an e-mail and

18 ask that it be marked as the next in order.

19      THE COURT:  It's 542.

20          (Department's Exhibit 542, PAC0814910

21           marked for identification)

22      THE COURT:  All right.  The e-mail has a top date

23 of July 13th, 2006.

24          Can I remove the confidential designation?

25      MR. VELKEI:  Just looking at -- there's some
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 1 numbers on the next page, your Honor.

 2          Can I defer this one, if that's okay?

 3      THE COURT:  Sure.

 4      MR. VELKEI:  Thanks.

 5      MR. GEE:  Q.  Do you recognize this e-mail,

 6 Mr. Labuhn?

 7      A.  It appears familiar, yes.

 8      Q.  The bottom of Page 1, Mr. Byrnes is giving

 9 Mr. Auerbach an update on the PHS eligibility

10 transition; is that right?

11      A.  He appears to be.

12      Q.  Mr. Byrnes was the VP of in group services at

13 this time?

14      A.  I'm sorry.  I missed that.

15      Q.  Mr. Byrnes was the VP of in group services at

16 this time?

17      A.  That is correct.

18      Q.  And he says that the transfer of eligibility

19 from Cypress to offshore operations resulted in a move

20 away from a, quote, "high touch," unquote, process,

21 right?

22      MR. VELKEI:  "High touch, less controlled

23 process."

24      MR. GEE:  Q.  "High touch, less controlled"?

25      A.  Yeah, I see that.
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 1      Q.  What do you understand the phrase "high touch"

 2 to mean?

 3      A.  I don't know what Chris was referring to in

 4 his use of "high touch" in that sentence.

 5      Q.  Do you understand him to be saying that

 6 PacifiCare was high touch and United was not?

 7      MR. VELKEI:  And again, I'm going to object,

 8 mischaracterizes the document.  It says "high touch,

 9 less controlled process."

10      MR. GEE:  I only interested in this one phrase.

11      THE COURT:  He just wants to know what "high

12 touch" means.  He doesn't apparently know.

13          Do you know?

14      THE WITNESS:  From my perspective, "high touch"

15 can mean I touch this physical document 15 times in a

16 process as opposed to touching a document twice in an

17 improved process.

18      MR. GEE:  Q.  Okay.  Do you understand PacifiCare

19 was -- him to be saying that PacifiCare was high touch?

20      A.  Again, I don't know what context he was -- or

21 what his definitional terms of what "high touch" was

22 when he wrote this.

23      Q.  Irrespective of what "high touch" means to you

24 or Mr. Byrnes, do you understand this reference to high

25 touch to be to PacifiCare's old processes before moving
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 1 it to Accenture?

 2      MR. VELKEI:  And your Honor, I know it's difficult

 3 sometimes, and I've been guilty of this myself, but if

 4 the examiner could just wait until the witness is done

 5 with his response before asking the next question, I

 6 would appreciate it.

 7      THE COURT:  We try to do that.

 8          Did you have anything you wanted to add?

 9      THE WITNESS:  I do not.

10      MR. GEE:  Q.  Can I get an answer to the question?

11      THE WITNESS:  I'm sorry.  Could you repeat the

12 question.

13      MR. GEE:  Could I get it read back?

14      THE COURT:  Let's not do that.  He's trying to

15 find out if that reference, you believe, is to

16 PacifiCare as opposed to somebody else or some

17 other --

18      THE WITNESS:  It appears that Mr. Byrnes is saying

19 that he's referencing high touch as related to

20 PacifiCare.  Again, whether high touch is a good thing

21 or a bad thing, I don't know what was in his mind when

22 he wrote this.

23      MR. GEE:  Q.  I understand, and I'm not trying to

24 get that from you.

25      A.  Okay.
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 1      Q.  And then Mr. Byrnes continues that, "Rather

 2 than having someone in the building that can process a

 3 transaction, the forms are now received, scanned, and

 4 sent offshore for data entry processing."  Do you see

 5 that?

 6      A.  I do.

 7      Q.  You would agree, would you not, that

 8 outsourcing this work meant that the company could not

 9 respond as quickly to questions or concerns from

10 customers as it could before, right?

11      A.  I would not.

12      Q.  And Mr. Byrnes says, as a result of this

13 transition, a significantly higher percentage of

14 PacifiCare forms were incomplete upon initial

15 submission.  Do you see that?

16      MR. VELKEI:  Objection, mischaracterizes the

17 document.  If you could point me to where it says that

18 in the document, Mr. Gee, I would appreciate it.

19      MR. GEE:  "As we have implemented this change, one

20 item that has become apparent is that we have a

21 significantly higher percentage of PHS forms incomplete

22 upon initial submission."

23      MR. VELKEI:  But it's not a result of the

24 transition.  It's an impact of where PacifiCare was

25 compared to United.  The question you had said -- it
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 1 was characterizing it as a result of the transition,

 2 this problem occurred.  And that's not what this

 3 document says.

 4      MR. GEE:  I disagree, but we can ask the witness.

 5      THE COURT:  Yes, please ask the witness.

 6      MR. GEE:  Q.  "As we have implemented this

 7 change..." do you understand that "change" to be the

 8 outsourcing change?

 9      A.  I understand the "change" in the first six

10 words of this particular sentence to mean the change of

11 moving the data-entry component offshore.  I don't --

12 my recollection in this case is that the incomplete

13 issue that Mr. Byrnes is referencing here, in fact, had

14 nothing to do with the transition of work.

15      Q.  So you disagree with what Mr. Byrnes is saying

16 in that sentence?

17      MR. VELKEI:  Objection, argumentative,

18 mischaracterizes the document.

19      THE COURT:  Overruled.

20      THE WITNESS:  I do not disagree with what

21 Mr. Byrnes is saying in this sentence.  I do not

22 believe Mr. Byrnes is saying in this sentence that the

23 transition was the -- the transition of data entry was

24 the root -- was at the root of this particular issue.

25      MR. GEE:  Q.  So we have a sentence that says, "As
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 1 we have implemented this change," and that change, you

 2 said, was the transition of data entry to Accenture,

 3 "As we've done that, one item that has become apparent

 4 is we have a significantly higher percentage of PHS

 5 forms that are incomplete upon initial submission."

 6      A.  Mm-hmm.

 7      Q.  So he's saying this first clause, "as we have

 8 implemented this change," that is completely unrelated

 9 to the second clause?  Is that how you read this

10 document?

11      MR. VELKEI:  Objection, argumentative --

12      THE COURT:  Sustained.

13      MR. VELKEI:  Thank you.

14      MR. GEE:  Q.  Then the significantly higher

15 percentage of PHS forms that are incomplete, that is 40

16 percent incomplete submission rate?  Is that a correct

17 reading of this?

18      A.  That apparently is the case.

19      Q.  Then the e-mail above from Mr. Auerbach

20 copying -- sending it to Mr. Wichmann and copying

21 Mr. Byrnes, what's Mr. Wichmann's title at this time?

22      A.  In 2006, I believe Mr. Wichmann's title was --

23 I'm not even going to guess.  I don't recall what his

24 title was in 2006.  I'm sorry.

25      Q.  Please don't guess.
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 1          And Mr. Auerbach is summarizing the issue

 2 referenced by Mr. Byrnes below, right?

 3      A.  It appears that he is summarizing that.

 4      Q.  And then the second to last paragraph,

 5 starting with, "Our goal is to return all eligibility

 6 metrics back to the goal," do you see that?

 7      THE COURT:  "Back to goal."

 8      MR. GEE:  "Back to goal."

 9      Q.  I'm sorry.  Do you see that paragraph?

10      A.  I do.

11      Q.  And then about middle-way through that

12 paragraph, there's a sentence that reads, "This is

13 clearly an example of a higher touch, more customer

14 friendly business process versus our controlled lower

15 cost environment."  Do you see that?

16      A.  I do.

17      Q.  And the "higher touch, more customer friendly

18 business" was the old PacifiCare, right?

19      A.  I believe that's what Mr. Auerbach is making

20 reference to.

21      Q.  And "our controlled lower cost environment,"

22 that's United, right?

23      A.  Again, I believe Mr. -- I believe that's the

24 comparison that Mr. Auerbach is drawing here.

25      Q.  And then he continues that a significant part
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 1 of the PHS synergy is coming out of this transition,

 2 right?

 3      MR. VELKEI:  Objection, misstates the document.

 4      THE COURT:  Overruled.

 5      THE WITNESS:  Could you repeat that question,

 6 please.

 7      MR. GEE:  Q.  Yes.  Mr. Auerbach says that a

 8 significant part of the PHS synergy is coming out of

 9 this transition of paper eligibility functions, right?

10      MR. VELKEI:  Same objection, your Honor.

11      THE COURT:  Overruled.  He's summarizing what this

12 says.  This witness is astute enough to tell him if

13 that's not right.

14      MR. VELKEI:  Thank you, your Honor.

15      THE WITNESS:  He appears to be making that

16 statement.  Those are his words.  I'm interpreting what

17 Mr. Auerbach was meaning.

18      MR. GEE:  Q.  Do you remember how much synergy was

19 achieved by this transition?

20      A.  I believe the run rate savings for this in the

21 documents indicated that the overall savings was in the

22 neighborhood of 4.4 million a year.

23      Q.  And I think you testified yesterday that,

24 correct me if I'm wrong, that Uniprise --

25      THE COURT:  You know what?  I think I need my



5518

 1 inhaler.  Is this an okay time to stop?

 2      MR. GEE:  Should we break for lunch?  Can we do

 3 1:00?

 4      THE COURT:  Yes.

 5          (Whereupon, lunch recess taken at

 6           11:58 o'clock a.m.)
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 1                    AFTERNOON SESSION

 2                        ---o0o---

 3          (Whereupon, all parties having been

 4           duly noted for the record, the

 5           proceedings resumed at 1:06 p.m.)

 6      THE COURT:  All right.  We'll go back on the

 7 record.

 8      MR. VELKEI:  Your Honor, I actually have some good

 9 news, I think.

10      THE COURT:  Oh good.

11      MR. VELKEI:  I made some phone calls at the lunch

12 hour.  We can get the data, to the extent it exists, to

13 Mr. Strumwasser next Wednesday, with Mr. Bugiel coming

14 next Thursday.  And then Ms. McFann would come that

15 date on April 1st.  And with Ms. Vonderhaar, that

16 should complete everything that they need.

17          Ms. McFann has been on the stand now for five

18 days.  That would be the sixth.  The estimate was one

19 more day was required.  Our position is that really

20 needs to be it.  We're bringing her in back in our case

21 in chief anyway, so if there's additional need to

22 cross-examine, it can occur at that point.

23      THE COURT:  Okay.

24      MR. STRUMWASSER:  We don't necessarily accept

25 that.  But I don't think we need to get there from
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 1 here.

 2          But I'm afraid that the proposal to bring

 3 Mr. Bugiel the day after the data is supposed to be

 4 here isn't satisfactory.  Let's put him back on the day

 5 we had him scheduled because, you know, we need to look

 6 at the data.

 7      THE COURT:  We have him scheduled on the 1st and

 8 then McMahon.

 9      MR. McDONALD:  He's on vacation that week.

10      MR. VELKEI:  He's on vacation, that's why --

11      THE COURT:  So He's not there.

12      MR. STRUMWASSER:  What about post Cesar Chavez

13 Day?

14      THE COURT:  That's the April 1st date.

15      MR. VELKEI:  We can try it a Tuesday.  I can't

16 commit beyond that, your Honor.  The Johnson & Rountree

17 data was given to them the night before.  That's two

18 days in advance.  I think that's probably the best we

19 can do.  I can't imagine that's not going to be enough

20 time.

21      MR. STRUMWASSER:  Anyway, I don't want to get into

22 a situation here where we haven't had a chance to work

23 with the data.  I don't know what format it's in.  But

24 frankly we've had problems with the data that's come

25 from them.  So I just don't think that's a prudent way
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 1 to go.

 2      THE COURT:  I'm not going bring Mr. Bugiel out

 3 here if they're not ready to question him.

 4      MR. VELKEI:  I just don't understand.  I mean, he

 5 was fighting with me this morning that he wanted him

 6 here next Thursday.  I though I was doing a good thing.

 7 And now, it's like he doesn't want him here on

 8 Thursday.  The gentleman is on vacation the week we

 9 planned; he can't do it.  And that's why I tried to

10 scramble on that.

11          And with regard to Ms. McFann, the

12 representation on the record was one more day.  That

13 was the estimate we've brought her out here so many

14 times --

15      THE COURT:  We will see stay here until she's

16 done.  Just tell her to get a flight out the next day.

17      MR. VELKEI:  You've got it.  Appreciate that, your

18 Honor.

19      MR. STRUMWASSER:  We had arranged to have

20 Mr. Campbell here next Thursday.  So it's not a

21 question of whether we're dark or not.

22      THE COURT:  Next Thursday.

23      MR. STRUMWASSER:  Yes, a week from today.

24      THE COURT:  We're talking -- wait.  Next Thursday

25 is the 18th?
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 1      MR. STRUMWASSER:  Right.

 2      THE COURT:  You're going to have who?

 3      MR. STRUMWASSER:  Mr. Campbell is available.

 4      THE COURT:  Okay.  All right.

 5      MR. STRUMWASSER:  He was offering Mr. Bugiel,

 6 which I think would have been helpful if we had had the

 7 data earlier, but if we don't have the data earlier,

 8 then I think we just go with Campbell, and we schedule

 9 Mr. Bugiel when we can.

10      THE COURT:  And McFann we're doing on the 1st.

11      MR. VELKEI:  That's correct.

12      THE COURT:  And we'll stay here until we're done.

13      MR. VELKEI:  Thank you very much, your Honor.

14 Appreciate that.

15          And then now we have three CDI witness next

16 week.  I've already spoken that there are a number of

17 issues in terms -- about standing documentation.

18 That's three in a row.  We're going to have to do this

19 subject to if we get more -- when we get the additional

20 documentation, we need to bring him back, we're going

21 to need to do that.  And if that's okay with the

22 Department, then we'll go forward.

23          And it seems to me that, in that case, your

24 Honor, Mr. Bugiel will come back in May sometime.

25 There doesn't seem to be any other slot for him to
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 1 come, frankly.

 2      MR. GEE:  And on Monday, when Mr. Velkei raised

 3 this document issue that he apparently has, I offered

 4 to meet and confer with him.

 5          And you said you would put the documents you

 6 have at issue on -- you would document that --

 7      MR. VELKEI:  Absolutely, I will.

 8      MR. GEE:  And we haven't received it.

 9          But as soon as we do, we'll work with

10 PacifiCare to resolve those issues.

11      THE COURT:  So as far as I understand right now is

12 Monday there's nobody.  Tuesday is Ms. Roy.  Wednesday

13 is Mr. Dixon.  We should finish him early -- and

14 paperwork.  Thursday is Mr. Campbell.

15      MR. STRUMWASSER:  Right.  The 22nd is Mr. Rossie

16 and Ms. Vonderhaar if we finish him early.

17      MR. VELKEI:  Right.

18      THE COURT:  Ms. Vonderhaar for the next two days

19 and then in the morning on the 25th.

20          We're not going to be here the 29th or the

21 30th or the 31st, but on the 1st we're coming in and

22 we're going to do Ms. McFann until she's done.

23      MR. STRUMWASSER:  I should just mention, we have

24 not yet be able to reach Mr. Rossie to confirm.  Last

25 word was he's available on the 22nd.  We're trying to
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 1 reach him.

 2      THE COURT:  Okay.  If not we'll just go with

 3 Ms. Vonderhaar in the afternoon when she gets here.

 4      MR. VELKEI:  And I guess, your Honor, in terms of

 5 Mr. Boeving, that would be the first witness when we

 6 come back from the break.

 7      THE COURT:  Who?

 8      MR. VELKEI:  That's their expert on integration

 9 issues.

10      THE COURT:  Oh.

11      MR. STRUMWASSER:  He would not be the first

12 witness.  He would be after Mr. Bugiel or whatever the

13 order is.  But we don't have to cross that bridge....

14      THE COURT:  All right.

15      MR. VELKEI:  We can take that up next week because

16 we want to get this witness of the stand.

17      THE COURT:  If you want to produce a couple of

18 these again, with blanks so we can write in, that would

19 be helpful.  They're getting a little marked up.

20      MR. VELKEI:  I'd be happy to.

21      THE COURT:  Okay.  Let's see.  May.  We need May.

22 So from the 12th, right?  That's when we're coming

23 back.  And I guess we should do June.  And then let's

24 see where we go from there.

25          (Discussion off the record)
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 1      THE COURT:  Okay.  We'll go back on the record.

 2         DIRECT EXAMINATION BY MR. GEE (resumed)

 3      MR. GEE:  Q.  Good afternoon, Mr. Labuhn.

 4      A.  Good afternoon.

 5      Q.  Yesterday, we talked also about the transition

 6 of mailroom functions to Lason.  Do you remember that?

 7      A.  I recall.

 8      Q.  Do you remember who at Uniprise was involved

 9 in that transition?

10      A.  I don't recall the entire project team.

11      Q.  Do you know anyone?

12      A.  From Uniprise?  I don't recall offhand who was

13 involved in that.

14      Q.  Do you know who was involved from the

15 PacifiCare side?

16      A.  I would -- I'd imagine Ellen Vonderhaar was

17 involved.  I'm sure other PacifiCare folks.

18      Q.  But you had no involvement in the transition

19 yourself?

20      A.  Me, personally?  No, I did not.

21      Q.  During the break, I had you look at Exhibit

22 333.  Have you had a chance to review that

23 sufficiently?

24      A.  333?

25      Q.  I'm sorry.  338.  I misspoke.
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 1      A.  Yes, I reviewed it.

 2      Q.  I take it you haven't seen this document

 3 before today?

 4      A.  This document does not look familiar to me.

 5      Q.  And on 892 of the document, I take it you've

 6 not seen this milestone timeline?

 7      A.  It does not look familiar to me.

 8      Q.  And you have never seen any timeline for the

 9 Lason transition, have you?

10      A.  At some point in time, I may have seen a

11 timeline, but this here does not look familiar to me.

12      Q.  Do you know when you may have seen a timeline?

13      A.  At some point from 2005 until now.

14      Q.  Were you aware of problems that PacifiCare

15 experienced with Lason following the transition?

16      A.  I'm not -- I don't have direct knowledge of

17 issues, no.

18      Q.  Do you have any knowledge, direct or indirect?

19      A.  Not that I recollect.

20      Q.  You never heard about a problem with incorrect

21 keying of correspondence?

22      A.  Not that I recollect.

23      Q.  You never heard about misrouting of

24 correspondence?

25      A.  Not that I recollect.
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 1      Q.  Or aging of DocDNA queues?

 2      A.  Aging of DocDNA queues, I recollect that.

 3      Q.  How did you become aware of that issue?

 4      A.  I was aware that -- how was I aware?  I don't

 5 recall how I was made aware of it.

 6      Q.  Do you remember who told you?

 7      A.  I do not.

 8      Q.  Would you go back to Exhibit 528.  We may have

 9 marked that yesterday.

10          You can close that up.  I'll actually take

11 that back, clear up this area for you.

12      A.  Thank you.  You said 528, correct?

13      Q.  Yes.

14      A.  Okay.

15      Q.  And I'm interested in the first agenda topic,

16 the notes to the right of that, "Lason Update," and

17 then the second bullet point in the notes, "Front End

18 Claims Process...they are not completing this work

19 timely."  Do you know what that issue refers to?

20      A.  I don't recall it.

21      Q.  Could you go to 530.

22      A.  Okay.

23      Q.  And the first agenda topic,

24 "Correspondence/Front End Update," the notes to the

25 right of that, do you have knowledge of any of those
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 1 entries?

 2      A.  Can you clarify the question?  Do I have

 3 knowledge of the entries?  I'm not sure I understand.

 4      Q.  Let's just break it down, then.  The first

 5 bullet point, "Mary Aconis' Undetermined Queue - she

 6 has seen increases in aged receipts the last few days,"

 7 do you know what that's referring to?

 8      A.  I do not recall.

 9      Q.  The second bullet point, do you know what that

10 is referring to?

11      A.  I don't recall specifically what that's

12 referring to.

13      Q.  And the third bullet point, do you have

14 knowledge of what that refers to?

15      A.  My recollection of that third bullet was

16 Mike -- I'm assuming that -- actually, I shouldn't

17 assume because I don't know who Mike is in this regard.

18 So in this context, I don't recall.

19      Q.  Do you remember any deep dive effort with

20 Lason?

21      A.  I have a recollection that there was a deep

22 dive effort to consolidate queues.  In this

23 circumstance, I don't know who Mike is.

24      Q.  Exhibit 526, the second page.  The last agenda

25 topic, "Lason Queues," and to the right, "Issues again
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 1 with aging in Lason queues.  Also misroutes," do you

 2 know what that issue relates to?

 3      A.  Appears to be in regards to aging of the

 4 volumes in the Lason queues.  And apparently, based on

 5 these minutes, there are misroutes being referenced as

 6 well.

 7      Q.  Do you remember discussing these issues at one

 8 of these transaction deep dive meetings?

 9      A.  I do not remember discussing that at these

10 deep dive meetings.

11      Q.  And independent of what it says on this

12 document, do you have knowledge about issues with aging

13 in Lason queues?

14      A.  I am aware that there were efforts as

15 described in these documents that we've discussed in

16 the context in which we've discussed them here today.

17      Q.  Do you remember how you became aware of that?

18      A.  I don't recall the first -- first knowledge I

19 had of that, I don't.

20      Q.  Did you ever hear anyone say that the

21 transition to Lason did not go smoothly?

22      A.  I don't recall having heard that.

23      Q.  Did you ever hear it said that PacifiCare did

24 not provide clear rules and procedures for the

25 functions that Lason was taking over?
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 1      A.  Again, I don't recall having heard that.

 2      Q.  Did you ever hear that the rules and

 3 procedures that PacifiCare provided Lason were complex?

 4      A.  I don't have a recollection of having heard

 5 that.

 6      Q.  Were you aware of problems with customer care

 7 operations in the months following the closure of that

 8 operation in Cypress?

 9      MR. VELKEI:  Objection, vague.

10      MR. GEE:  I mean -- the closure that I'm referring

11 to is the one that was announced in March --

12      MR. VELKEI:  "Problems with customer care

13 operations," "the closure of that operation in Cypress"

14 I don't understand what that means.

15      THE COURT:  Do you understand the question?

16      THE WITNESS:  I don't know that I do.

17      MR. GEE:  Q.  You don't understand the question or

18 you don't know?

19      A.  I don't know that I understand the question.

20      Q.  You remember we discussed yesterday that, on

21 March 30th, 2006, it was announced that the -- is it

22 the customer care operations in Cypress was being

23 closed?

24      A.  I believe that was one of the announcements

25 that occurred.
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 1      Q.  And those functions were being transferred to

 2 San Antonio?

 3      A.  I believe so.  Again, we're talking out of my

 4 discipline here.

 5      Q.  I understand.

 6      A.  I believe that to be the case.

 7      Q.  And following that transfer of the customer

 8 care functions from Cypress to San Antonio, are you

 9 aware of problems with customer care?

10      A.  I'm not aware of problems that were a result

11 of that transition, no.

12      Q.  Do you remember hearing complaints in mid 2006

13 that members were calling customer care and the line

14 would ring and ring but there would be no answer?

15      A.  I don't recall that.

16      MR. GEE:  Let me show you an e-mail, ask that it

17 be marked as the next in order.  It's an e-mail chain,

18 top date July 12th, 2006.

19      THE COURT:  543 is an e-mail chain with the top

20 date of July 12th, 2006.

21          (Department's Exhibit 543, PAC0834754

22           marked for identification)

23      THE COURT:  Can I remove the confidential

24 designation?

25      MR. VELKEI:  Checking, your Honor.
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 1          Yes, your Honor.

 2      THE WITNESS:  I'm sorry.  It took me some time to

 3 read through that chain.

 4      MR. GEE:  Q.  It's completely your right to read

 5 it as much as you want.

 6          Do you recognize this document, Mr. Labuhn?

 7      A.  I recollect this document.

 8      Q.  Starting on the last page, 758, an e-mail from

 9 Stephen Schuldt, S-C-H-U-L-D-T.  Who is Mr. Schuldt?

10      A.  I don't know what Stephen's role is in the

11 organization.

12      Q.  Second paragraph, he is discussing a problem.

13 He says, "The problem relates to the fact that the

14 number of FTEs in the original PHS ops budget were not

15 sufficient to handle member and broker calls."  He

16 says, continues, "before UHC invested in 15 additional

17 FTEs, (hired some temps) 40 percent of all calls were

18 not even being answered."

19          Does this refresh your memory about the time

20 period in mid '06 when calls were not being answered?

21      A.  It does not.

22      Q.  Do you know if there would be someone in

23 customer care in San Antonio who would be responsible

24 for correcting this issue of not having 40 percent of

25 their calls answered?
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 1      A.  I'm not sure I understand the question.

 2      MR. VELKEI:  You know, just so the record's clear,

 3 also, this is specifically related to one segment of

 4 business run by AMS, and the questions are much more

 5 generally worded.

 6      MR. GEE:  AMS is PPO business, and this also

 7 touches just on the general budgeting issues over all

 8 of PacifiCare operations.

 9      THE COURT:  Well, he doesn't remember this, so I

10 don't know -- you asked him if there's somebody

11 responsible.

12          Do you know if there's somebody responsible

13 that would know about this?

14      THE WITNESS:  I can only assume that UHC, who at

15 the time owned this function, would have had someone in

16 their hierarchal chain that would have been on point

17 for handling any issues they may have had.

18      THE COURT:  But you don't know who that is?

19      THE WITNESS:  I do not.

20      MR. GEE:  Fair enough.  Just wanted to get his

21 information.

22      Q.  And continuing, Mr. Schuldt says that Uniprise

23 cannot transfer operational FTEs because they weren't

24 in the original budget.  Do you see that?

25      A.  I recall it being somewhere within the chain,
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 1 yes.

 2      Q.  Is that correct that Uniprise is unable to

 3 transfer FTEs if they're not in their original budgets?

 4      MR. VELKEI:  Lack of foundation.  The witness

 5 testified that he doesn't have knowledge in this area.

 6 He's not even copied on this piece of the e-mail.

 7      MR. GEE:  I'm asking about the power of Uniprise.

 8      THE COURT:  Overruled.  If he knows.

 9      THE WITNESS:  When employees were transitioned to

10 other areas, could have been UnitedHealthcare and

11 others, we took -- there was a considerable amount of

12 due diligence that went into understanding who the

13 individuals were that performed these functions,

14 including any open positions that may have been

15 allotted to a particular function, and then

16 transitioned it almost lock, stock, and barrel to a new

17 owner.

18          In this case, reading through this chain, it

19 appears that this particular function based on the

20 assertions made, did not have the full complement of

21 budget that was needed to provide appropriate service.

22 The last point in the chain ultimately indicates that

23 the position being taken is, "We're going to handle the

24 FTE issue.  We'll get that taken care of.  We'll handle

25 the budget stuff behind the scenes."
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 1          So I think the issue ultimately is being

 2 resolved to correct the service issue, and the

 3 budgetary issue was secondary.

 4      Q.  I appreciate that explanation, but my question

 5 is, if it's -- if additional FTEs are not in the

 6 budget, is it correct that Uniprise is unable to

 7 transfer those additional FTEs?

 8      A.  Can you repeat that one more time?  I just

 9 want to make sure.

10      Q.  Sure.  Let me try it this way.  Mr. Schuldt

11 says, "Uniprise can't transfer us the operational FTEs

12 because they weren't in the original budget."  And I'm

13 wondering if that is true, if they're not in their

14 original budget, additional FTEs cannot be transferred?

15      A.  Generally speaking, yes.

16      Q.  And then on the previous page, 4757, we have

17 a -- I guess it starts on 756 and then continues to

18 757, we have another e-mail from Mr. Schuldt, and he

19 appears to be answering some questions from

20 Mr. Reynolds.

21          Do you see where I'm at?  It's the top of 757.

22      A.  I do.

23      Q.  And then there's a paragraph starting, "How is

24 the MAS call work different?"  Do you see that?

25      MR. VELKEI:  Where are you?
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 1      THE COURT:  It's the first big block paragraph on

 2 the top of --

 3      MR. VELKEI:  Oh, thank you.  Thank you, your

 4 Honor.

 5      MR. GEE:  Q.  Are you there, Mr. Labuhn?

 6      A.  I am.

 7      Q.  Then the fifth line down reads, "Does Uniprise

 8 agree with your assertion that the FTEs transferred

 9 were not enough to handle the calls?  Does the PHS

10 owner of this department agree?"

11          And the response to both of those questions is

12 yes, they agree that the team was, quote, "understaffed

13 when it came to supporting phone calls," unquote.  Do

14 you see that?

15      A.  I do.

16      Q.  And it says that -- Mr. Schuldt says that

17 Janet Mashl, M-A-S-H-L, also worked with Sonia Lively

18 and you, Mr. Labuhn, at Uniprise.  Do you see that?

19      A.  I do.

20      Q.  Are you the person at Uniprise who agreed that

21 the FTEs transferred were insufficient to handle phone

22 calls?

23      A.  I would not have made a statement like that.

24      Q.  Do you know who at Uniprise agreed with that

25 statement?
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 1      A.  I do not.  My role in a situation like this

 2 would have been -- for better or for worse, my role

 3 simply would have been the mechanics of the numbers

 4 related to the budget rules of the road for

 5 transitioning FTEs as we had been instructed to follow.

 6      Q.  Then on the previous page, 755, we have your

 7 response starting in the middle of the page, your

 8 response to Steve Kooren, K-O-O-R-E-N, the second

 9 paragraph of that.  Do you see where I'm at?

10      A.  I do.

11      Q.  "There was/is no additional individual plan

12 budget to send.  Uniprise is indifferent as to whether

13 the head count/budget is adequate.  Simply, it is what

14 was available to send."

15          You're confirming there that the original

16 budget didn't allow for additional FTEs?

17      A.  I'm communicating here with Steve Kooren, and

18 I am reaffirming what I attempted to just outline,

19 which is Steve, who is, -- in his role, Steve is kind

20 of a numbers guy in corporate.  And he's wanting my

21 understanding.

22          So I'm responding to Steve and saying, from a

23 numbers standpoint, we had X amount of budget for this

24 particular function.  We took the entire budget without

25 stripping anything away from it and moved it to AMS
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 1 along with the people associated with that.

 2      Q.  So if there is an inadequate head count or

 3 budget, that was not Uniprise's fault?

 4      MR. VELKEI:  Objection, argumentative, misstates

 5 the witness's testimony.

 6      THE COURT:  I'm going ask you to rephrase that.

 7      MR. GEE:  Q.  Was the budget created by Uniprise?

 8      A.  To my knowledge, the 2006 budget was not

 9 created by Uniprise.

10      Q.  Do you remember -- in 2007, do you remember

11 attributing certain problems with customer service to

12 not knowing who owns what and what escalation paths

13 are?

14      A.  Do I remember making that statement?

15      Q.  Yes, yes.

16      A.  I do not.

17      MR. GEE:  I'd like to show you an e-mail chain.

18          Ask that we mark this as -- 544, your Honor?

19      THE COURT:  Correct.  This might take a minute to

20 look through.

21          And will you let me know the confidential --

22      MR. VELKEI:  Yes, your Honor.

23      MR. GEE:  And Mr. Labuhn, I'm only going to be

24 asking questions about the first two and a half pages,

25 but don't --
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 1      THE WITNESS:  That's helpful.

 2      THE COURT:  You can skim the rest.

 3      MR. GEE:  I should have said that from the start.

 4 I apologize.

 5          (Department's Exhibit 544, PAC0816720

 6           marked for identification)

 7      THE WITNESS:  I'm finished.

 8      MR. GEE:  Q.  Mr. Labuhn, do you recognize this

 9 document?

10      MR. VELKEI:  Just real quick, your Honor.

11      THE COURT:  Yes.

12      MR. VELKEI:  The only issue on confidentiality,

13 there are a few customer names in here that I think we

14 should redact out.  Otherwise we're okay removing.

15      THE COURT:  So I'll just put a thing on here,

16 "needs redaction" and then we can just redact it when

17 we work through them.

18          Go ahead.

19      MR. GEE:  Q.  Do you recognize this document,

20 Mr. Labuhn?

21      A.  It appears familiar.

22      Q.  I'll be the first to admit, it's a little

23 confusing what's happening.  I think what happened is

24 Ms. Berkel sent -- on the second page, 721, about a

25 third of the way down, we have an e-mail from
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 1 Ms. Berkel, February 5th, '07.  She reports that the

 2 Pacific region continues to have a high level of

 3 customer service issues.  Her e-mail continues down

 4 that page.

 5          And then above that, it's another e-mail from

 6 Ms. Berkel.  It starts on the first page, 720.  And in

 7 that e-mail, it appears she's enclosing several other

 8 e-mails to provide color on these customer service

 9 issues.  And what appears -- the e-mails that appear

10 from 722 to the end of the document are those e-mails

11 attached by Ms. Berkel.

12          Does that sound about right to you?

13      MR. VELKEI:  I'm going to object as compound, your

14 Honor.  There's ten sentences in that question.

15      THE COURT:  But the e-mail at the top is from the

16 witness, dated February 6th, 2007.  And it says that

17 there are some e-mails to give more color on the

18 service issues.  And I think at least part of the

19 question is that some of those are attached here.

20          Is that right?

21          Is that right?

22      THE WITNESS:  I'm sorry.

23      THE COURT:  That's okay.

24      THE WITNESS:  That appears to be the case.

25      THE COURT:  Now, did you want something else?
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 1      MR. GEE:  Thank you, your Honor.  No.  I just

 2 wanted to see if I was correct in piecing this

 3 together.

 4      THE COURT:  All right.

 5      MR. GEE:  Q.  And then back on the first page, in

 6 response to Ms. Berkel's e-mail, Mr. Auerbach replies

 7 and says he wants a consolidated war room up and

 8 running for PHS to get a clear point of escalation and

 9 ownership for all customer issues.  Do you see that?

10      A.  I do.

11      Q.  And then at the top, it appears you're

12 agreeing with Mr. Auerbach?  Are you agreeing with

13 Mr. Auerbach?

14      A.  Am I agreeing with Mr. Auerbach?  I don't know

15 that, in that statement or my e-mail, that I am

16 agreeing with him.

17      Q.  Mr. Auerbach wants to get a clear point of

18 escalation and ownership for all customer services.  Do

19 you see that?

20      A.  I do.

21      Q.  And then you're saying there needs to be

22 another round of articulating who owns what and what

23 escalation paths are.  Is that the fair reading of your

24 e-mail?

25      A.  A fair reading of my e-mail, from my
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 1 perspective -- it sounds a little odd to even say that.

 2 But from my perspective, what I'm saying is, the first

 3 line, "Please reach out to Adurey and see if there's

 4 any assistance that can be provided," hey, Steve, let's

 5 see what we can do to help this situation that is being

 6 addressed here.

 7          And I then indicate, "I know there have been

 8 numerous attempts by" the operational areas within

 9 Uniprise operations to define who owns what, who's on

10 point, et cetera.  "But," based on this chain, "another

11 round seems to be required."

12      Q.  So another round of meetings or attempts to

13 articulate who owns what and what escalation paths is

14 needed?

15      A.  I'm basing that on -- my response at the top

16 is purely based on what I'm reading in this e-mail.

17      Q.  And "GS," the reference to "GS" in the second

18 to last line, that's group services?

19      A.  That would be group services.

20      Q.  Around this time, do you remember hearing that

21 customer care queues were backlogged as well?

22      MR. VELKEI:  Are we talking PPO, HMO?  Because

23 this e-mail impacts all of the above -- HMO, retiree

24 issues --

25      MR. GEE:  And PPO.
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 1      MR. VELKEI:  -- individual accounts and PPOs.  So

 2 are you specific to PPO -- objection, vague,

 3 nonspecific to a particular area, and lacks foundation

 4 to the extent it's beyond billing and eligibility.

 5      THE COURT:  Can you read back the question?

 6          (Record read)

 7      THE COURT:  I'm going to allow it.

 8          If you don't know, you can say you don't know.

 9      THE WITNESS:  I do not recall.

10      MR. GEE:  I'll show you a document and ask that it

11 be marked as the next in order.

12      THE COURT:  It's a document -- Exhibit 545 is a

13 document dated February 5th, 2007.  It's the agenda and

14 the minutes for the weekly transaction deep dive

15 meeting.

16          (Department's Exhibit 545, PAC 0827432

17           marked for identification)

18      MR. VELKEI:  Your Honor, it's okay to remove the

19 confidentiality.

20      THE COURT:  Thank you.

21      MR. GEE:  Q.  Do you recognize this document?

22      A.  It appears to be another iteration of the deep

23 dive meeting agenda for claim.

24      Q.  On the agenda topics, the third one down,

25 "Claims Integration Process Issues," the notes say,
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 1 "Ellen is concerned with the backlog in customer care

 2 queues."  Do you know what that issue relates to?

 3      A.  In that context, I do not.

 4      Q.  Do you remember discussing this at a

 5 transaction deep dive meeting?

 6      A.  I don't recall having discussed this.

 7      MR. VELKEI:  Just, again, your Honor,

 8 Ms. Vonderhaar will be here in a week and a half.

 9      MR. GEE:  We understand that.

10      MR. VELKEI:  But it's important -- I mean, we

11 should be asking the witness who knows this information

12 rather than just asking every witness whether they know

13 this information.

14      MR. GEE:  Thank you for the strategy, but --

15      THE COURT:  He can explore what this witness knows

16 and doesn't know.  I'll allow it.

17      MR. GEE:  Your Honor, I have a set of questions

18 about a half an hour long that I'd like to go

19 uninterrupted.  If you want to take a short break now,

20 that would be fine.  It's your preference, how you're

21 feeling.

22      THE COURT:  Okay.  Let's go off the record for a

23 minute.

24          (Recess taken)

25      THE COURT:  All right.  Go back on the record.
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 1      MR. GEE:  Q.  Ready?

 2      A.  I am.

 3      Q.  Mr. Labuhn, do you remember hearing in 2007

 4 about a survey of brokers regarding issues -- insurance

 5 companies' customer service and claims paying

 6 practices?

 7      A.  I don't recall it offhand.

 8      MR. GEE:  I'd like to show you an e-mail chain,

 9 top date May 9th, 2007.

10          Ask that it be marked as 546.

11      THE COURT:  Yes.  Okay.  546 has a top date of May

12 9th, 2007.

13          (Department's Exhibit 546, PAC 0838116

14           marked for identification)

15      THE COURT:  Are you checking the confidentiality?

16      MR. VELKEI:  Yes, your Honor.

17      THE COURT:  Thank you.

18      MR. VELKEI:  I may have to defer on this one, if

19 that's okay.

20      THE COURT:  Okay.  That's fine.

21      MR. VELKEI:  Thank you.

22      THE WITNESS:  I'm ready.

23      MR. GEE:  Q.  Are you ready Mr. Labuhn?

24      A.  Yes.

25      Q.  Do you recognize this e-mail?
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 1      A.  I do.

 2      Q.  Starting on the second to last page, 118, at

 3 the bottom, this appears to be an e-mail from Mr. Frey

 4 to a number of people.  The subject is, "We're losing

 5 the battles."  Do you see that?

 6      A.  I do.

 7      Q.  At this time, Mr. Frey is the CEO of the

 8 Pacific region; is that right?

 9      A.  That's my understanding.

10      Q.  Continuing on to the next page, the last page

11 of the document, 119, the text of Mr. Frey's e-mail

12 appears there.  And he appears to be reporting the

13 results of a survey of California small group brokers.

14 Do you see that?

15      A.  I do.

16      Q.  And the results are below, under the heading

17 "The worst."  Mr. Frey reports that PacifiCare and

18 United was voted one of the two worst companies in

19 seven categories, right?

20      MR. VELKEI:  Your Honor, I'm going to object on

21 the grounds of inadmissible hearsay.  And also, we're

22 dealing with brokers?  This has nothing to do with our

23 customers.  This is people that get commissions off of

24 selling United policies.  And we're talking about

25 United policies.  I just think it's not relevant and
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 1 it's inadmissible hearsay.

 2      THE COURT:  Well, I don't know about that.

 3          But what's the relevancy?

 4      MR. GEE:  These are small group brokers talking

 5 about PacifiCare and United claims payment timeliness

 6 and accuracy and other various customer service issues.

 7      THE COURT:  So noted that it's hearsay.  I'll

 8 allow it.

 9      MR. VELKEI:  Thank you, your Honor.

10      THE WITNESS:  I'm sorry.  Was there a question?

11      MR. GEE:  Q.  I think the question was Mr. Frey

12 was reporting that the results of the survey were that

13 United and PacifiCare were voted one of the two worst

14 companies in seven categories; is that right?

15      A.  Could you reframe Mr. Frey's characterization?

16      Q.  He says -- let me just show you what I'm

17 looking at.

18      A.  Okay.

19      Q.  You see the sentence starting, "The worst,"

20 colon?

21      A.  I do.

22      Q.  He says, "When it came to answering the

23 question as to who is one of the two worst companies,

24 we received the most votes in the following areas," and

25 he lists seven areas?  I was just trying to acquaint
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 1 you.

 2      A.  I see that, yes.

 3      Q.  I won't go through the seven areas, but is it

 4 fair to say that these categories relate to customer

 5 service and claims operations?

 6      MR. VELKEI:  Objection, misstates the document.

 7      THE COURT:  Overruled.

 8      THE WITNESS:  It appears to reference areas

 9 outside of those as well.

10      MR. GEE:  Q.  But it also encompasses claims and

11 customer service issues, right?

12      MR. VELKEI:  Includes?

13      MR. GEE:  Q.  Some of these seven categories

14 relate to claims; is that right?

15      A.  The first one relates to claim.  I don't see a

16 reference to issues.  It does make reference to claim.

17      Q.  It says, "86 out of 50 said we have the" --

18      THE COURT:  "150."

19      MR. GEE:  Sorry.  Thank you.

20      Q.  "86 out of 150 said we had the least timely

21 and accurate claims payment."

22          You don't consider that to be an issue?

23      MR. VELKEI:  Objection, argumentative.

24      THE COURT:  Well, he did say that.  Let's just

25 move on.  I see what it says.
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 1      THE WITNESS:  Can I just go on the record --

 2      MR. GEE:  There's no question pending.

 3      MR. VELKEI:  It's okay.

 4      MR. GEE:  Q.  And then Mr. Frey has some requests

 5 about halfway down the page.  Do you see that?

 6      A.  I do.

 7      Q.  He says -- he's looking for dollars to fund

 8 the recommended system integration.  Do you know what

 9 that system integration he's referring to is?

10      A.  I don't know the perspective that Mr. -- I

11 don't know what he was referring to in this case.

12      Q.  Okay.  And No. 2, he says that there are no

13 dedicated service representatives for PacifiCare

14 products for platinum brokers in California; is that

15 right?

16      A.  That's what Mr. Frey is saying.

17      Q.  Do you understand what that issue relates to?

18      A.  I don't.

19      Q.  You don't know what platinum brokers are?

20      A.  I did not deal with platinum brokers.

21      Q.  And then No. 4, he wants a black belt or the

22 like to, quote, "reintegrate," unquote, PacifiCare.

23      MR. VELKEI:  Misstates the document.  It says he

24 wonders if one is necessary, not that he wants one.

25      MR. GEE:  Fair enough.
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 1      Q.  He says he wonders if a black belt or the like

 2 is needed to reintegrate PacifiCare.  And then he

 3 continues -- he says he wonders if that's needed to

 4 reintegrate PacifiCare, and he continues, "as the first

 5 time around seems to have left a lot of holes."  Do you

 6 know what holes he's referring to?

 7      A.  I do not.

 8      Q.  Do you know what he means by "reintegrate"?

 9      A.  I do not.

10      Q.  You were not involved in any effort to

11 reintegrate PacifiCare?

12      A.  I was not.

13      Q.  And then the last paragraph, Mr. Frey says, "I

14 know we're a small part of a much larger organization,

15 so resources are limited."

16          When he says "small part," did you understand

17 that to -- the small part to be a reference to

18 PacifiCare?

19      A.  I don't -- I don't know that I have an opinion

20 on what he meant or that I had one at that time.

21      Q.  And then the page before 118, Mr. Wichmann

22 replies, and he says in the second paragraph that he

23 agrees with all of Mr. Frey's recommendations.  Is that

24 a fair reading of Mr. Wichmann's e-mail?

25      A.  That apparently is what Mr. Wichmann is
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 1 indicating.

 2      Q.  And then he -- in the last sentence of that

 3 e-mail, "Is Cronin making any progress with the service

 4 model?" that's James Cronin he's referring to?

 5      A.  Apparently, based on this chain, yes.

 6      Q.  Do you know who James Cronin is?

 7      A.  I know of Mr. Cronin.

 8      Q.  Do you know what his title is?

 9      A.  I do not.

10      Q.  Is he with UnitedHealthcare?

11      A.  I believe he was with UnitedHealthcare.

12      Q.  Do you know what the service model is?

13      A.  I'm assuming he's referring to a broker

14 service model.  That's an assumption on my part.

15      Q.  But you don't know personally?

16      A.  I don't.

17      Q.  Starting on the first page, 116, continuing to

18 the second, we have Mr. Cronin's response.  The text of

19 it actually appears on 117.

20          He starts here, "My opinions, facts, and

21 observations, service is really broken on the West

22 Coast.  This is a hangover from the Uniprise/UHC

23 split."

24          Do you know what the Uniprise/UHC split is?

25      A.  I don't know what Mr. Cronin was thinking that
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 1 split was.

 2      Q.  Was there a time when Uniprise and UHC were

 3 one entity?

 4      A.  I think that even predates my employment with

 5 the company.

 6      Q.  But are you aware that at some point it was

 7 one entity?

 8      A.  I believe that to be the case, but I -- I

 9 don't believe Mr. Cronin is referencing back to prior

10 to 1998.

11      Q.  Do you know what he is referencing?

12      A.  I believe he is making reference in this

13 e-mail to the allocation of responsibilities and staff

14 associated with that.

15      Q.  And then continuing, "Uniprise made all the

16 decisions.  UHC was not involved at all."  Do you know

17 what decisions he's referring to?

18      A.  I'm assuming Mr. Cronin is referring to some

19 of the staff allocations that occurred.

20      Q.  So he's saying that Uniprise made all those

21 decisions?

22      A.  That's the perspective that Mr. Cronin is

23 sharing.

24      Q.  Then the next paragraph, Mr. Cronin lists a

25 number of issues.  "There's no PHS IVR, and there are
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 1 multiple phone numbers for employers and brokers...It

 2 is hard to get them to the right place."

 3          Do you understand the word "them" to refer to

 4 employers and brokers in that context?

 5      A.  I believe that's what he's referencing.

 6      Q.  As I understand it, PHS IVR -- IVR is an

 7 automated phone system that directs callers to the

 8 appropriate customer service professional; is that

 9 correct?

10      A.  "IVR," I believe, stands for interactive voice

11 routing, I believe.  It's a routing application for

12 in-bound phone calls.

13      Q.  Then a few lines down, "We need to align

14 Byrnes's team (majority)...my team...and Marty Sing's

15 team under this West Coast leader/team."

16          Do you know what the Byrnes team is?

17      A.  In this context, I don't know what team he's

18 referring to.

19      Q.  Do you know what "my team" refers to?

20      A.  I'm assuming whatever direct reports

21 Mr. Cronin has.

22      THE COURT:  You know, breaking it out that way,

23 that starts making it incomprehensible.

24          It says in the second line of the first

25 paragraph that Byrnes was given eligibility and billing
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 1 call team and transaction.  What other Byrnes team

 2 would they be talking about?

 3      MR. GEE:  Thank you, your Honor.

 4      Q.  Then going down a few more lines, "We need an

 5 internal escalation sales line."

 6          Do you know what an internal escalation sales

 7 line is?

 8      A.  I do not.

 9      Q.  Then at the bottom of that block, do you see

10 the sentence starting, "Claims need to get their TATs

11 in line.  We need rapid resolution for issues...or at

12 least not the resolution which is there today for

13 claims which is challenged."

14          Do you agree that, at this time, resolution of

15 claims is challenged?

16      A.  In May of 2007 and as I sit here today, I

17 don't know what the claim results were.

18      Q.  So you don't know one way or the other whether

19 it was challenged?

20      A.  I have no information to -- I have no

21 information at this time, and at that time, I had no

22 information or oversight for claims that would allow me

23 to form an opinion one way or the other.

24      Q.  Next paragraph, "I believe Uniprise stripped

25 out the entire infrastructure with the assumption that
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 1 it was migrating."

 2          Do you understand Mr. Cronin to be saying that

 3 Uniprise stripped out the entire PacifiCare

 4 infrastructure?

 5      A.  Those appear to be Mr. Cronin's words on the

 6 page.

 7      Q.  Do you know what he's referring to by

 8 assumption that it was migrating?

 9      A.  I'm assuming he's referencing some level of

10 platform migration.  What level, I don't -- I don't

11 know what was in his mind.

12      Q.  Then he says in the next sentence, "With

13 course correction, all that" -- "In my opinion, with

14 course correction, all that was undone needs to be

15 redone to get this back in line."

16          "All that was undone," do you believe him to

17 be referring to all that was undone by Uniprise?

18      A.  I don't know.  He's not clarifying there.

19      Q.  Then the paragraph near the bottom,

20 "Personally, you know" -- do you see that?

21      A.  I do.

22      Q.  Says, to the right of that, he starts, "I had

23 no ownership (UHC versus USS thing) of the West Coast."

24 Do you know what the "UHC versus USS thing" relates to?

25      A.  That, I do not.
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 1      Q.  Do you know what USS is?

 2      A.  USS stands for Uniprise strategic solutions.

 3      Q.  Then he continues, "Uniprise made all the

 4 decisions, owned 90-plus percent of the staff...and we

 5 had been excluded from the decisions."

 6          Do you agree that Mr. Cronin's team was

 7 excluded from decisions?

 8      MR. VELKEI:  Lack of foundation, calls for

 9 speculation.

10      THE COURT:  If you know.

11      THE WITNESS:  I do not agree with that statement.

12      MR. GEE:  Q.  Your response is on Page 1, right?

13      A.  It is.

14      Q.  And you're responding to Mr. Auerbach and

15 copying Mr. Smith.  And at this time, Mr. Smith is

16 still the head of Uniprise?

17      MR. VELKEI:  I don't think the witness has ever

18 testified he was the head of Uniprise.

19      THE COURT:  He did testify as to what his role

20 was.  I'm sorry.  I can't remember.

21      MR. VELKEI:  VP, vice president, yeah.

22      MR. GEE:  I think the witness testified that

23 Mr. Smith was the head of the --

24      Q.  Tell me what.  I'm sorry.

25      A.  At this time, Mr. Smith was the senior vice
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 1 president accountable for transaction operations across

 2 the commercial platforms.

 3      Q.  Okay.  Thank you.  You're responding you want

 4 to make sure there's an accurate record.

 5          And the second paragraph, "Certain actions

 6 that were taken by the larger corporate organization

 7 were predicated on a migration timeline that has not

 8 materialized."  Is the larger corporate organization

 9 UnitedHealth Group?

10      A.  I believe that's the reference that I'm

11 making.

12      Q.  What was the migration timeline that has not

13 materialized?

14      A.  I don't know that I'm -- in this e-mail, I

15 don't know that I'm referring to a specific schedule.

16 I'm merely responding to some of the assertions that

17 Mr. Cronin made that I did not agree with and I still

18 don't agree with today.

19      Q.  So you're not sure what this migration

20 timeline refers to?

21      A.  The migration strategies, I think, is

22 predicated on a migration timeline that has not

23 materialized -- I think there were certain things that

24 were built into -- our synergies were dynamic, so you

25 had certain -- certain assumptions, based on migration
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 1 timelines.  When those migration timelines changed, our

 2 synergies changed in concert with that.

 3          So we were somewhat dispassionate about it

 4 from a synergy standpoint.  But I believe -- what I'm

 5 getting at here is, if you read through this chain,

 6 there appears to be perspectives shared in retrospect.

 7 And in my opinion as I'm writing this e-mail, I think

 8 that's always an easier thing to do.

 9      Q.  And then a couple lines down, you say, "There

10 was a corporate initiative to drive down operating

11 costs and commitments that each segment had to

12 achieve."

13      A.  I see that.

14      Q.  What was this corporate initiative to drive

15 down operating costs?

16      A.  Well, I think very simply, when you combine

17 two very large organizations, there is an expectation

18 that the organizations as a combined unit will be more

19 efficient and have a lower collective cost operating

20 position than the two units combined.

21      Q.  Are the operating costs you're referring to

22 here, are those PacifiCare operating costs?

23      A.  In this case, I would consider operating cost

24 to be the operating cost of what is now one

25 organization.  In this case, the synergy rosters are
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 1 focused, clearly, on looking at ideas that could be

 2 implemented within the PacifiCare operations.

 3      Q.  Then continuing, you say, "Don't think this

 4 was any different in the UHC environment."

 5          Are you saying that UHC had to drive down

 6 operating costs as well?

 7      A.  I believe what I'm saying here is -- I'm

 8 reading through these e-mails, and there seems to be

 9 finger pointing going on.  And I'm simply making

10 reference to the fact that UHC, I'm assuming, was

11 working under the same principle that I just outlined,

12 that two as one become more efficient.  And -- that's

13 the position I believe I'm taking there.

14          So there's others outside of the Uniprise

15 environment that seem to be throwing a lot of fingers

16 at Uniprise, and I'm taking exception with that.

17      Q.  Then you continue, "In total, there were over

18 433 employees that were mapped from core functional

19 areas of GS, transaction, CCare to UHC."  What does it

20 mean for an employee to be mapped from a core

21 functional area?

22      A.  So this is referencing a very deliberate and

23 careful process where, when you combine the 433 and the

24 327 -- what is that -- 760 names.  We went through and

25 we understood, as a collaborative team -- each one of
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 1 the functional areas went through this -- we understood

 2 the responsibilities of each and every one of these

 3 individuals.  And it was very deliberate, name by name

 4 by name.

 5          And we aligned that staff to the leaders that

 6 had the experience within the larger UHG organization

 7 to lead those particular responsibilities.  That's

 8 essentially is what mapping is.  But it was a very

 9 deliberate process that we went through.

10          And we went through it collectively with

11 receiving leadership, so they knew.  That's essentially

12 why I'm taking exception with Mr. Cronin's statements

13 that his folks weren't involved in that.  And I know

14 that because I was on those calls.

15      Q.  Did Mr. Cronin have his own integration team

16 for UHC?

17      A.  I can't recall whether or not he had an

18 integration team.  I know he had operational

19 accountability, in retrospect.  I don't know what

20 organizations he was the leader of.

21      Q.  In these collaborative meetings that you

22 referred to, was Mr. Cronin involved in those?

23      A.  Mr. Cronin was not, but the leaders for those

24 functional areas absolutely were involved.

25      Q.  And then at the bottom of -- close to the
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 1 bottom of that -- or the bottom of that paragraph, you

 2 say, "There were certain circumstances where functional

 3 areas were understaffed/under-budgeted.  However, we

 4 could not transition budget/headcount that we did not

 5 have."

 6          So you're saying that Uniprise had no choice

 7 in the matter?

 8      A.  Excuse me.  I think there what I'm saying is,

 9 the budget, which had been prepared by PacifiCare prior

10 to the acquisition, was the budget.  It was the

11 starting point.  And if you don't have something in the

12 starting point, you can't give it to someone else.

13          But in my experience and I think the last

14 conversation we had before the break, talking and

15 discussing that AMS situation, those would be resolved

16 through target relief.  I think Mr. Kooren in that

17 final e-mail referenced target relief.

18          And that target relief essentially means,

19 "Right-size your staffing situation as you need to to

20 service the business.  We'll take care of the budget."

21 So that's what I'm referencing here.  There were

22 situations where we didn't have something to give to

23 somebody else.

24      Q.  And then the top e-mail, Mr. Auerbach replies

25 to you, says, "Full agreement."  And he says, "Uniprise
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 1 hit its IOI last year based upon the fine work to drive

 2 costs out of PHS."

 3      Q.  What does "IOI" stand for?

 4      A.  "IOI" stands for internal operating income.

 5      Q.  Would you characterize Uniprise driving costs

 6 out of PHS in 2006 as fine work?

 7      A.  Could you repeat that question, please.

 8      Q.  Would you characterize Uniprise's driving

 9 out -- driving costs out of PHS in 2006 as fine work?

10      A.  To the degree that it allowed us to become

11 more efficient as an organization while maintaining

12 service -- which was our guiding principle -- which I

13 believe it was to a very high degree, I'm very proud of

14 the work that we did.

15      MR. GEE:  No further questions.

16      THE COURT:  Do you have any questions?

17      MR. VELKEI:  Just very limited, your Honor.

18      THE COURT:  Okay.

19             CROSS-EXAMINATION BY MR. VELKEI

20      MR. VELKEI:  Q.  And it's really just touching on

21 the same subject matter, Mr. Labuhn.

22          To your knowledge -- and I want to focus you

23 on the area in which you actually work and have

24 experience in, billing and eligibility.  Were you aware

25 of any instances where the synergy savings and the
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 1 process you put in place impacted the level of service

 2 to customers?

 3      A.  I am not.

 4      Q.  You mentioned discussions prior to the break.

 5 Were you referring to the discussions on 543?  This is

 6 about the phone calls and AMS.

 7      A.  I was, I was.

 8      Q.  Could you turn to that, if you would.

 9      THE COURT:  That's the exhibit number?

10      MR. VELKEI:  Yes.

11      Q.  And in fact, reference to Bates No. 834757.

12      A.  Okay.

13      Q.  Just so we're clear, who was the entity that

14 prepared the budget that was under-budget, so to speak,

15 in this e-mail?

16      A.  The -- just want to make sure I get the time

17 right.  This is July of 2006.  This budget would have

18 been prepared by PacifiCare.

19      Q.  When would it have been prepared by

20 PacifiCare?

21      A.  At some point in 2005.

22      Q.  Would that have been prior to or after the

23 acquisition?

24      A.  It would have been prior to.

25      Q.  And in this situation where there was a
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 1 concern about understaffing, was action taken to

 2 address the problem identified in this e-mail?

 3      A.  I can infer that it was.  And my inference is

 4 coming from the final e-mail from Mr. Kooren which is

 5 essentially establishing a target relief will be

 6 provided.  And what that means to me is, as I mentioned

 7 before, "Handle your staffing issue, we'll cover the

 8 budget implications of it."  So we'll --

 9      Q.  Go ahead.  I'm sorry.

10      A.  So we're providing relief for that budget

11 shortfall that you may have in this particular

12 circumstance.

13      Q.  Meaning if more folks are required, the money

14 will be found to use them and hire them?

15      A.  Absolutely.  Target -- that's in -- in our

16 vernacular, typically, that's referred to as providing

17 target relief.

18      Q.  Okay.  Now, it references in here, kind of in

19 the -- at the end of that first full paragraph, a new

20 phone system that was installed in mid May 2006 with

21 respect to those incoming calls.  Do you see that?

22      A.  I see that.

23      Q.  So just so I'm clear, we're focusing now just

24 on the individual business, the AMS?

25      A.  Yes.
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 1      Q.  Is it in fact the case that United put

 2 additional capital improvements by way of a new phone

 3 system to assist with incoming customer calls?

 4      A.  That certainly appears to be the case, yes.

 5      Q.  Speaking more generally and getting off of

 6 543, to your knowledge, if it was brought to your

 7 attention or others within Uniprise that there were

 8 additional resources needed to service customers, would

 9 those additional resources have been provided?

10      A.  From my perspective, yes.

11      Q.  What was, in all of this, the synergy savings

12 and all the work you did, what was the primary

13 objective?  Was it to save money or to service

14 customers?

15      A.  I think the primary guiding principle of any

16 activity that I was associated with was providing

17 service.  Clearly, as I've indicated a couple of times,

18 when you combine two organizations, there is an

19 expectation that there will be some savings.

20          I believe we went through a very deliberate

21 process to understand what those opportunities might be

22 and had very detailed work plans that included not only

23 the tasks that needed to be completed to implement that

24 particular idea within the operation but also to ensure

25 that service was maintained as we were implementing
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 1 those things.

 2      Q.  I heard you -- I think maybe it was either

 3 today or yesterday -- talk about this concept of

 4 collaboration of partnership.  Who were you partnering

 5 or collaborating with in this venture?

 6      A.  The collaboration occurred between the -- as

 7 we've discussed it, the integration team, the Uniprise

 8 operation's leadership, and PacifiCare leadership.  The

 9 three collective areas collaborated.  It was a

10 combination of resources from all three that ultimately

11 arrive at the synergy opportunities.

12      Q.  We're going to be hearing testimony from

13 Ms. Vonderhaar, but if Ms. Vonderhaar had come up to

14 you at any point in time and said additional resources

15 were needed to service claims handling, for example, in

16 your opinion, would those resources have been provided?

17      MR. GEE:  No foundation.

18      THE COURT:  Do you know?

19      THE WITNESS:  I have my opinion, which is, I

20 believe, what he's asking for.

21      THE COURT:  I'll accept it as an opinion.

22      MR. VELKEI:  Thank you, your Honor.

23      THE WITNESS:  Yes.

24      MR. VELKEI:  Q.  I'm going to ask you more

25 generally, have you ever been made aware of a
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 1 situation, based on some of the synergy savings work

 2 that you did, that there was an impact on the level of

 3 service to customers and nothing was done -- well, let

 4 me just stop right there.

 5      THE COURT:  What?

 6      MR. VELKEI:  Let me rephrase.

 7      THE COURT:  Okay.

 8      MR. VELKEI:  Q.  Have you in fact been made aware

 9 of a situation where the work that you did in terms of

10 looking at synergy savings adversely impacted in your

11 opinion the level of service to customers?

12      MR. GEE:  Asked and answered.

13      THE COURT:  I'll allow it.

14      THE WITNESS:  I am not.

15      MR. VELKEI:  Q.  One last area -- I wrote this

16 note.  I believe this was yesterday, sir.

17          I think that Mr. Gee asked you, did you

18 believe that PacifiCare was overstaffed.  And your

19 answer to Mr. Gee was no.  And then you went on to talk

20 about reductions in force.

21          Could you please explain what you meant when

22 you said that?

23      A.  Sure.  Yesterday, I believe the preceding

24 questions to that were referencing the formulation of

25 the integration team and that time period.  And
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 1 that's -- at that -- that time juncture was where I was

 2 at in my head when I answered that question.  So I was

 3 thinking of it from a November-December time frame, did

 4 I believe that PacifiCare was overstaffed.

 5          At that time, I did not have any information

 6 that would have allowed me to say that PacifiCare was

 7 overstaffed.  I quite frankly believe that would be

 8 presumptuous on my part without having information to

 9 support it.

10          Over time, as we worked with that

11 collaborative team that I discussed and we looked at

12 opportunities that could be implemented within the

13 PacifiCare environment, it became apparent that there

14 were opportunities or there were pockets -- let me

15 correct that.  There were pockets of overstaffing that

16 did exist within the PacifiCare operations.

17      Q.  Were some of the synergy savings directed at

18 dealing with those issues?

19      A.  Yes, they were.

20      Q.  Were the reductions in force always tied to

21 issues of overstaffing?

22      A.  Were they always tied to overstaffing?  No.

23      Q.  So we've been talking about paper eligibility.

24 Is it fair to say that the decision was made to

25 outsource at least part of that, the data entry piece
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 1 of it, because it would ultimately save money for the

 2 company?

 3      A.  That is correct.

 4      Q.  So in that particular regard, dealing with

 5 data entry within PacifiCare, was the concern about

 6 overstaffing of that issue or just the effort to try to

 7 save money?

 8      A.  I'm not sure I understand the question.

 9      Q.  In other words, there presumably was some

10 group of people within PacifiCare that dealt with data

11 entry with eligibility forms?

12      A.  There were individuals that had that

13 responsibility, yes.

14      Q.  The synergy savings, the approach taken there,

15 was that to address overstaffing in that department or

16 was there another objective entirely?

17      A.  The objective of that, I think, was twofold.

18 One, based on our historic experience, we had seen

19 improved turnaround time and improved quality.  And our

20 historic experience, again, was, we did this, we had

21 this initiative with the United business prior to ever

22 having implemented it with PacifiCare.

23          There was also a cost advantage of doing so.

24 But the cost advantage wouldn't have trumped turnaround

25 time and quality, which was the primary driver.
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 1          Now, when we enabled that activity and we

 2 enabled Accenture being able to load those data entry

 3 forms, once they were ready to take on that

 4 responsibility, it did result in staff within the

 5 existing PacifiCare operations that were no longer

 6 required to perform that job.

 7      Q.  Just the last line of questioning, focusing on

 8 the paper eligibility issue or the data entry of

 9 eligibility forms, in this sort of legacy PacifiCare

10 world, what was the cost?  Did you calculate what the

11 cost per form was to input that data under the old

12 PacifiCare model?

13      A.  I believe the PacifiCare cost per

14 transaction -- and I'm going into places in my head

15 that are a bit far back.  But I believe that the

16 PacifiCare cost within the CBA was in the neighborhood

17 of $3.30, $3.40 per transaction, somewhere in that

18 ballpark.

19      Q.  What was the cost to have Accenture perform

20 that work?

21      A.  Accenture, I believe the Accenture rate at

22 that time was in the 50-cent per transaction.

23      Q.  Roughly how many eligibility forms are there

24 in any given year that have to be accounted for?

25      A.  At this particular time, I believe the number
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 1 was well in excess of a million.

 2      Q.  So is it fair to say that just that decision

 3 alone resulted in savings of millions of dollars on an

 4 annual basis?

 5      A.  It did.

 6      Q.  And presumably, savings in costs benefit not

 7 just the company but it's members; would that be fair

 8 to say?

 9      MR. GEE:  No foundation.

10      THE COURT:  If you know.

11      THE WITNESS:  It's my perspective that, yes,

12 operating costs, ultimately -- and savings within

13 operating costs ultimately are a benefit to our

14 constituents.

15      MR. VELKEI:  Q.  Last question.  You mentioned

16 something about quality and the paper eligibility

17 taking it to Accenture, did quality improve, stay the

18 same or get worse?

19      A.  It improved.

20      Q.  How do you know that?

21      A.  Based on measured results of the PacifiCare

22 processing versus the measured results of the Accenture

23 processing of essentially the same function.

24      MR. VELKEI:  Thank you.

25          No further questions.
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 1      THE COURT:  Anything further?

 2      MR. GEE:  Just very briefly.

 3             REDIRECT EXAMINATION BY MR. GEE

 4      MR. GEE:  Q.  You testified that the transition of

 5 paper eligibility data entry to Manila result in better

 6 quality and cost savings, right?

 7      A.  Better quality, better turnaround time, and

 8 improved cost savings.

 9      Q.  Is that because the staff in Manila do better

10 work than the staff in Cypress?

11      A.  It's -- it's an interesting situation and one

12 that we quite frankly saw when we did this with United.

13          The -- what we found was that the culture in

14 Manila and the staff processing this work, they follow

15 P and Ps down to the last letter.  It's very black or

16 white.  And as a result of that, you have an improved

17 quality result based on the P and Ps.

18      Q.  So the answer is "yes"?

19      A.  I believe they follow the P and Ps resulting

20 in an improved quality result.

21      Q.  They do better work than the Cypress staff?

22      A.  I believe the results indicate quality and

23 turnaround time were better.

24      Q.  And they were cheaper, that's why you have the

25 cost savings?
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 1      A.  The net result of the labor difference is that

 2 the expense was cheaper.

 3      MR. GEE:  Nothing further.

 4      THE COURT:  All right.  We'll go off the record.

 5 May this witness be released?

 6      MR. GEE:  Can I move my exhibits, your Honor?

 7      THE COURT:  Yes.  Can we do that Tuesday morning?

 8      MR. GEE:  I mean, as long as we're not going to

 9 have a problem with --

10      MR. VELKEI:  I haven't moved my exhibits in for

11 Mr. Dixon yet, so we have to do those as well.

12      MR. GEE:  I'm just saying, while we have the

13 witness on the stand, if there's a problem with

14 authenticity -- I mean the Department hasn't expressed

15 an issue when it comes to our own files, but

16      THE COURT:  I don't think that's --

17      MR. GEE:  But we have had some issues.

18      THE COURT:  I'll make him come back if there is.

19      MR. VELKEI:  You have my word on that.

20      MR. GEE:  That is a fine deal, your Honor.  And

21 with that, he can be excused.

22      THE WITNESS:  Thank you.

23          (Whereupon, the proceedings recessed

24           at 2:59 o'clock p.m.)

25
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 1 Tuesday, March 16, 2010              9:27 o'clock a.m.

 2                        ---o0o---

 3                  P R O C E E D I N G S

 4      THE COURT:  This is on the record.  This is before

 5 the Insurance Commissioner in the matter of PacifiCare

 6 Life and Health Insurance Company.  This is OAH Case

 7 No. 2009061395, Agency No. UPA 2007-00004.

 8          Today's date is March 16th, 2010.  Counsel are

 9 present.  We don't have a respondent today?

10      MR. KENT:  We do not today.

11      THE COURT:  That's fine.  And we have a witness in

12 Los Angeles, correct?

13      MR. STRUMWASSER:  That's right, your Honor.  This

14 is Janelle Roy.

15      THE COURT:  Okay.  Good morning, Ms. Roy.

16          Is there anything else we need to do before we

17 call the next witness?

18      MR. VELKEI:  I don't believe so, your Honor.

19      MR. STRUMWASSER:  Not for the Department.

20      THE COURT:  All right.  Then why don't you call

21 your next witness.

22      MR. STRUMWASSER:  This is actually the

23 respondent's witness.  So we are, as an accommodation,

24 allowing them to call Ms. Roy.

25      MR. VELKEI:  Respondents would like to call
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 1 Ms. Roy, your Honor.

 2          (Witness sworn)

 3                       JANELLE ROY,

 4          called as a witness by the Respondents,

 5          having been first duly sworn, was

 6          examined and testified as hereinafter

 7          set forth:

 8      THE COURT:  Please be seated.  Please state your

 9 first and last name, and spell them both for the

10 record.

11      THE WITNESS:  Janelle Roy is J-A-N-E-L-L-E, last

12 name is Roy, R-O-Y.

13      THE COURT:  Go ahead.

14      MR. VELKEI:  Thank you, your Honor.

15             DIRECT EXAMINATION BY MR. VELKEI

16      MR. VELKEI:  Q.  Good morning, Ms. Roy.  How are

17 you?

18      A.  Fine, thank you.

19      Q.  I'm one of the attorneys involved, and I

20 represent the respondent in this action.

21          Just out of curiosity, have you ever testified

22 in a proceeding before the OAH before?

23      A.  No, I haven't.

24      Q.  Have you ever testified at all?

25      A.  I was in a deposition one time.
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 1      Q.  Was that in connection with a personal matter?

 2      A.  No, this was for the Department.

 3      Q.  What was the nature of that action?

 4      A.  It was a long-term disability case.

 5      Q.  When was your deposition?

 6      A.  I'm going to say approximately 12, 15 years

 7 ago.

 8      Q.  Just a few ground rules.  If at any point you

 9 want to take a break, feel free, just let me know.  The

10 only thing that I ask is that you finish a question

11 before be take a break.  One of your counsel may at

12 some point interpose an objection.  Unless you're

13 instructed not to answer, basically the Judge will rule

14 on the objection, and short of her instructing you not

15 to answer, you need to answer my question.  Do you

16 understand?

17      A.  Yes.

18      Q.  Just make sure audible responses -- "yes,"

19 "no," "I don't know" -- as opposed to nodding your

20 head, for ease of the court reporter.

21          And last thing, we're sitting across from each

22 other, so in some sense, it's almost a conversation.

23 You may know where I'm going or you think you know

24 where I'm going.  Just wait for me to finish the

25 question.  That will also give your attorney an
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 1 opportunity object; and I will do the same for you.  It

 2 makes it a lot easier for the court reporter.

 3      A.  Okay.

 4      Q.  What is your current position today in the

 5 Department of Insurance?

 6      A.  I am a supervising insurance compliance

 7 officer.

 8      Q.  How long have you held that position?

 9      A.  Ten years.

10      Q.  Has your whole period of time in that capacity

11 been at the CSB?

12      A.  Yes.

13      Q.  That's the Claims Services Bureau?

14      A.  Correct.

15      Q.  Had you been with the Department prior to

16 becoming a supervising compliance officer?

17      A.  Yes.

18      Q.  How long prior had you been with the

19 Department?

20      A.  About 11 years.

21      Q.  Eleven years prior to becoming a supervising

22 compliance officer?

23      A.  Yes.  I've been there a total of 21 years.

24      Q.  So that would be 1989 that you joined?

25      A.  Yes.
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 1      Q.  Have you always been part of the CSB?

 2      A.  Yes.

 3      Q.  When you joined the Department, what was your

 4 position?

 5      A.  I was an insurance policy officer.

 6      Q.  If you could, just for purposes of saving

 7 time, could you just walk me through the different jobs

 8 you held up until the time you became a supervising

 9 compliance officer?

10      A.  I began as an insurance policy officer, and we

11 entertained consumer complaints regarding their claim

12 problems with insurance companies.  And we looked at

13 all lines of business.  I was then promoted to an

14 associate insurance policy officer.  And I was an

15 associate, probably about seven or eight years before

16 becoming a supervisor.

17      Q.  Okay.

18      A.  I believe I was a senior for one year before

19 being promoted to supervisor.  I did the same job.  It

20 was a technicality.

21      Q.  Prior to joining the Department in 1989, did

22 you have any -- perform any work in the private sector?

23      A.  Mm-hmm yes I did.

24      Q.  What were your prior job responsibilities?

25      A.  I was a health insurance claims processor at
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 1 an entry level and a senior level for the Travelers

 2 Insurance Company.

 3      Q.  How long were you with Travelers Insurance

 4 Company?

 5      A.  I believe about six or seven years.

 6      Q.  That was immediately prior to joining the

 7 Department of Insurance?

 8      A.  Yes.  I had one job at a TPA firm as a

 9 supervisor and manager.  And that was a little less

10 than a year, maybe.

11      Q.  So you graduated from college?

12      A.  No, I had some college but did not graduate.

13      Q.  Once you left college, you then worked at this

14 TPA for a year, is that --

15      A.  No.  I was a single parent, so I would go to

16 school nights.  And prior to getting into the insurance

17 field, I was a medical laboratory technician for about

18 11 years.

19      Q.  How would you characterize the

20 responsibilities of a supervising compliance officer in

21 the CSB?

22      A.  Well, I have a staff of nine people that I

23 have to oversee.  It's distributing work.  It is

24 training employees, setting forth the procedures,

25 coaching.
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 1      Q.  I guess it would be fair to say that you're

 2 familiar with complaint violation letters?

 3      A.  Oh, yes.

 4      Q.  Just -- this is going to be an estimate.

 5 Roughly how many do you think you've reviewed in your

 6 career with the Department, violation letters?

 7      A.  I have no idea.

 8      Q.  Tens of thousands?

 9      A.  A lot.  I really don't know.

10      Q.  Since you've been a supervising compliance

11 officer, have you taken any additional training, course

12 work, anything to help familiarize yourself with

13 various laws that apply in this area?

14      A.  Not specific courses.  They have a lot of

15 in-house training at the Department but I have also

16 been going to school, and I've taken business law,

17 several management classes.

18      Q.  How many supervising compliance officers are

19 there currently within the CSB?

20      A.  Four.

21      Q.  Who would those be?

22      A.  Richard Clemson.

23      MR. STRUMWASSER:  If you could spell that, please.

24      THE WITNESS:  Oh, I'm sorry.

25      MR. STRUMWASSER:  That's okay.  Go ahead.
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 1      THE WITNESS:  Last name Clemson, C-L-E-M-S-O-N.

 2      MR. VELKEI:  Okay.

 3      THE WITNESS:  Nicoleta Smith, N-I-C-O-L-E-T-A,

 4 Smith, and Fred Totten, T-O-T-T-E-N.

 5      MR. VELKEI:  Q.  Do each of you have roughly the

 6 same number of compliance officers that report to you?

 7      A.  Yes.

 8      Q.  Could you identify who your direct reports are

 9 within the Department?  When I say "direct reports," I

10 mean the people that report to you directly.

11      A.  Yes, I can.

12      Q.  Okay.

13      A.  Do you want to know each member of my unit?

14      Q.  If you don't mind.

15      A.  Lou Polechitti.

16      Q.  You may have to spell that one.

17      A.  P-O-L-E-C-H-I-T-T-I.  Amita, A-M-I-T-A, Dhruv

18 D-H-R-U-V.  Joan Wong.  Shirlon, S-H-I-R-L-O-N, Jew,

19 J-E-W.  Gail Smith, G-A-I-L.  Jean Pham, P-H-A-M, Jean

20 is J-E-A-N.  Peter Meza, M-E-Z-A.  Mario, M-A-R-I-O,

21 Trigueros, T-R-I-G-U-E-R-O-S.  And Lori, L-A-U-R-E-Y,

22 Tran, T-R-A-N.

23      Q.  Is that everybody?

24      A.  Yes.

25      Q.  Does Robert Masters not report to you?
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 1      A.  No.  He did at one time.  He's in a different

 2 unit now.

 3      Q.  What period of time did he report to you?

 4      A.  From -- I believe it was 2005 to 2009.

 5      Q.  Could you be more precise about when he left

 6 your area in 2009?

 7      A.  It would be December 2009.

 8      Q.  How about Mr. Brunelle?  Was he at any point

 9 in time a report of yours?

10      A.  No.

11      Q.  Who did Mr. Brunelle report to or who does he

12 currently report to?

13      A.  Nicoleta Smith.

14      Q.  Has that always been the case since 2005?

15      A.  Yes.

16      Q.  How about Barbara Love?

17      A.  She was in my unit.

18      Q.  During what period of time was she in your

19 unit?

20      A.  Up until -- let's see, I think the end of 2007

21 through December 2009.

22      Q.  You consider yourself familiar with the

23 insurance code provisions or the insurance laws?

24      A.  Reasonably familiar.

25      Q.  Okay.  And I'm assuming that at certain points
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 1 in time you'll engage in some sort of in-house training

 2 to help familiarize yourself with any changes in the

 3 law?

 4      A.  Absolutely.  It's continual training,

 5 self-training.  And they have other means of training

 6 people there.

 7      Q.  What are the other means?

 8      A.  Sometimes we have a -- the whole entire -- the

 9 entire bureau will get together, and we'll go over new

10 regulations, new laws, that type of thing.

11      Q.  What types of regulations would cause the

12 entire bureau to meet to discuss them?

13      A.  Well, for example, there were changes in our

14 Fair Claims Practices regulations.  I believe it was

15 '04-'05.

16          So the entire bureau, we all got together.

17 Our superiors conducted the training.

18      Q.  Are there written materials that are prepared

19 in connection with these training sessions?

20      A.  Well, actually, yes.  There was on that one.

21      Q.  You mentioned that your supervisors sort of

22 conducted the training?

23      A.  Mm-hmm.

24      Q.  Who would those have been at the time?

25      A.  People in the division.  It was Tony
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 1 Cignarale, C-I-G-N-A-R-A-L-E.  And Leone Tiffany,

 2 L-E-O-N-E, Tiffany, T-I-F-F-A-N-Y.

 3      Q.  Since that time, when you conduct in-house

 4 training with your unit, do you prepare any written

 5 materials that you provide to members of your unit?

 6      A.  Yes.

 7      Q.  And how often would you prepare these kinds of

 8 written materials?

 9      A.  Generally, whenever there was any type of a

10 question or if I thought there was a misunderstanding,

11 I would simply clarify.

12      Q.  Just going briefly back over your

13 responsibilities, the first one is distributing work?

14      A.  Mm-hmm.

15      Q.  Then you said training employees, I think

16 we've been talking about that.  And if you could just

17 summarize for me when are the instances when you

18 actually sit down and train them?  Is it a regular

19 occurrence?  Are there regular training sessions plus

20 some special sessions that may be set up?  How does it

21 generally work?

22      A.  When there's a new employee, I begin the

23 training, and I go over some basics from the Insurance

24 Code.  And I review our general procedures and policies

25 of the Department.  They're handed a personnel packet
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 1 and that type of thing to get them started.  Then I

 2 have them sit with my seniors, who go over more of the

 3 technical aspects versus the coding on the computer

 4 system.

 5      Q.  Do the different supervisors within the Bureau

 6 coordinate the training?

 7      A.  Generally, yes.

 8      Q.  Do you use the same materials?

 9      A.  They would do -- the other units would

10 probably utilize the CSB training manual a little bit

11 more than I do.  I have a separate health unit manual.

12      Q.  So is your unit considered to be the health

13 unit?

14      A.  Yes.

15      Q.  Presumably you provide direction to your

16 staff?

17      A.  Mm-hmm.

18      Q.  And is that on a day-to-day basis?  I mean,

19 when is it that you will be providing direction to your

20 staff?

21      A.  It's every day and different people.

22 Different people will come in and may have questions.

23 It's constant -- it's really constant training.  They

24 will consult with our seniors.  They will consult with

25 me.
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 1      Q.  Any other responsibilities that you think go

 2 with your job as supervisor?

 3      A.  There's a lot.  I have a lot of quality

 4 control reviews, evaluations.

 5      Q.  Anything else?

 6      A.  I'm sure there's a lot more.  I just can't

 7 think of everything right now.

 8      Q.  So that's about all you can think of as we sit

 9 here?

10      A.  Yeah, just about.

11      Q.  Okay.  Quality control reviews, could you tell

12 me what those are?

13      A.  We have to pull 10 percent of the closing

14 files per officer.  The minimum is 10 files.  The

15 maximum would be whatever the 10 percent turns out to

16 be for a particular month.

17      Q.  Now, is that done for every officer every

18 month.

19      A.  Yes.

20      Q.  Once you've pulled 10 percent of those

21 files -- let me withdraw that.

22          Are those files selected randomly?

23      A.  Yes.

24      Q.  Once you've pulled those files, what happens

25 next in connection with quality control review?
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 1      A.  I have one of my seniors that assist me in

 2 doing this.  And the two of us, we both go over the

 3 file.  It has to be reviewed in its entirety.

 4 Everything is analyzed and rated, so to speak.

 5          We have a list, a sheet that we use, certain

 6 issues -- for instance, did the officer respond to the

 7 complainant within a certain amount of time -- things

 8 of that nature.

 9      Q.  During 2007 and 2008, who were your senior

10 compliance officers within the healthcare unit?

11      A.  Barbara Love, Robert Masters, Shirlon Jew, and

12 Richard Clemson.

13      Q.  Now, I notice that another gentleman is

14 joining your testimony here today.  And his name is

15 Patrick Campbell; is that correct?

16      A.  Yes.

17      Q.  What are Mr. Campbell's current

18 responsibilities?

19      A.  He's our bureau chief, Claims Bureau.

20      Q.  So the four supervisors report to

21 Mr. Campbell?

22      A.  That's correct.

23      Q.  When did Mr. Campbell take over that position

24 as bureau chief?

25      A.  I believe it was in the beginning of 2008
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 1      Q.  Prior to 2008, was Mr. Stolls the bureau

 2 chief?

 3      A.  (Nods head affirmatively)

 4      THE COURT:  I didn't hear an answer.

 5          Did you hear an answer?

 6      MR. VELKEI:  She said "yes," your Honor.  I think

 7 it's -- we probably just need to move the microphone a

 8 little closer.

 9      Q.  How long was -- I'm sorry.

10          Could you read that question back?

11          (Record read)

12      MR. VELKEI:  Q.  How long was Mr. Stolls the

13 bureau chief for CSB?

14      A.  About 23, 24 years.

15      Q.  Okay.  Is he no longer with the Department?

16      A.  No, he is not.

17      Q.  Did he retire?

18      A.  Yes.

19      Q.  When did he retire?

20      A.  I believe it was toward the end of 2007.

21      Q.  I have down here "Tiffany Leone," but it's in

22 fact Leone Tiffany?

23      A.  That's correct.

24      Q.  What is Ms. Tiffany's current responsibilities

25 at the Department of Insurance?
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 1      A.  She is the division chief.  She oversees three

 2 bureau -- the claims services bureau and the rating and

 3 underwriting bureau and our telephone hotline bureau or

 4 consumer communications bureau.

 5      Q.  How long has Ms. Tiffany been the division

 6 chief?

 7      A.  I believe hers is the beginning of 2008.

 8      Q.  Prior to 2008, who was the division chief?

 9      A.  Tony Cignarale.

10      Q.  Mr. Cignarale has now been promoted to a

11 higher position?

12      A.  Mm-hmm.

13      Q.  What is that position?

14      A.  Deputy commissioner.

15      Q.  What is the name of the division under which

16 CSB is a part?

17      A.  Consumer services division.

18      Q.  Within the CSB, there is your division, which

19 specializes in health, healthcare companies?  It's

20 called a health unit?

21      A.  It's the health unit.

22      Q.  What is the health unit?  What are its special

23 responsibilities?

24      A.  We entertain consumer complaints regarding

25 claim problems with their health claims.
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 1      Q.  Does the health unit focus solely on

 2 healthcare companies?

 3      A.  Yes.

 4      Q.  Are there any other units within the CSB that

 5 also deal with healthcare issues?

 6      A.  No.

 7      Q.  Are the other units of the CSB, do they have

 8 special areas?

 9      A.  Yes, they do.

10      Q.  Ms. Smith, what is her area?

11      A.  I believe her area is with property casualty,

12 specifically, auto complaints.  But there's a variety

13 of others.  It's broken down by coverage.

14      Q.  How about the other two remaining units?  What

15 are their responsibilities?

16      A.  Fred Totten's unit also coordinates with

17 Nicoleta's unit.

18      Q.  On auto compliance?

19      A.  Mm-hmm.

20      THE COURT:  Is that a "yes"?

21      THE WITNESS:  Yes, I'm sorry.  Yes.

22      THE COURT:  That's okay.

23      THE WITNESS:  And then Richard Clemson's unit

24 focuses's on homeowners and body shop complaints.

25      MR. VELKEI:  Q.  Okay.  Now, back in 2006 and
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 1 2007, the CSB was involved in an investigation of

 2 PacifiCare, correct?

 3      A.  Mm-hmm.

 4      Q.  Were you involved in that investigation?

 5      A.  Not initially.

 6      Q.  When did you first become involved?

 7      A.  I believe it was at some point in 2008.

 8      Q.  Now, prior to that time, was it in fact case

 9 that Ms. Smith led the investigation within the CSB?

10      A.  Yes.

11      Q.  Now, if Ms. Smith didn't have any experience

12 in healthcare, why was she appointed to lead the

13 investigation of PacifiCare?

14      A.  As I understand it, her experience with health

15 issues related to automobile bodily injury claims and

16 other than that, I don't know, as a management

17 decision.

18      Q.  Did you consider yourself to be more

19 knowledgeable about healthcare issues than Ms. Smith?

20      A.  Yes.

21      Q.  Did you have any conversations with your

22 superiors about why Ms. Smith was tasked with leading

23 the investigation?

24      A.  May have had a couple three conversations.  I

25 was extremely busy and I believe she really had more
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 1 time.

 2      Q.  Now, there were actually people -- there was

 3 actually a group of people that were set up to assist

 4 in the investigation, correct?

 5      A.  Yes.

 6      Q.  And the CSB actually took people from your

 7 unit to assist Ms. Smith?

 8      A.  Yes.  Bob Masters was chosen to work on it.

 9 It was a project.

10      Q.  Anybody else from your unit?

11      A.  No.

12      Q.  So Mr. Brunelle was with Ms. Smith?

13      A.  Mm-hmm.

14      Q.  So his specialty would have been automobile

15 insurance issues?

16      A.  That's what he worked with in her unit.  But

17 his background was working with disability claims.

18      Q.  When you say background in disability claims,

19 when did he last work on disability claims to your

20 knowledge?

21      A.  I don't know.  I know that I worked for a

22 disability insurer in private industry prior to his

23 employment with the Department.

24      Q.  Fair to say it had been a long time since

25 Mr. Brunelle had been involved in disability issues?
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 1      MR. STRUMWASSER:  May I inquire as to the

 2 relevance of this?

 3      MR. VELKEI:  This goes, your Honor, to the

 4 investigation, the level of expertise that was put to

 5 the issues.  There shouldn't be any surprise that our

 6 view is there were mistakes made.

 7          The fact that there were people tasked with

 8 responsibilities on the Department side that didn't

 9 have the requisite experience, I think, is relevant to

10 these issues.

11      MR. STRUMWASSER:  Your Honor, these are all

12 how-we-got-here questions.

13      THE COURT:  I'll let you do a little background,

14 but then we need to move on.

15      MR. VELKEI:  Okay, your Honor.  I really don't

16 have too much more.

17      Q.  Who else was reporting to Ms. Smith in

18 connection with the PacifiCare investigation?

19      A.  I don't recall.

20      Q.  Did you stay involved at all through

21 Mr. Masters on what was going prior to 2008, what was

22 going on in the PacifiCare investigation?

23      A.  He would come and discuss that with me.

24      Q.  Now, how was it in 2008 that you became

25 involved in the PacifiCare investigation?
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 1      A.  They reorganized our bureau prior to 2008.

 2 All of the officers and all of the units handled all

 3 types of complaints, all types of coverages, the theory

 4 being that they were experts in all lines of insurance.

 5          In 2008, we had new management, and they

 6 decided to rearrange the units so that they specialized

 7 in a particular type of coverage.

 8      Q.  Who was the new management that made that

 9 decision?

10      A.  Leone Tiffany.

11      Q.  At that point, did Ms. Smith transfer any

12 responsibilities she had in connection with PacifiCare

13 to you?

14      A.  Yes.

15      Q.  After that point in time when you became the

16 supervisor in charge, did Ms. Smith have any further

17 responsibilities in that regard, to your knowledge?

18      A.  She'd remained involved to a degree.

19      Q.  How would you characterize her involvement?

20      A.  She was very good in filling us in on the

21 history of that and a lot of the different particulars.

22      Q.  Anything else that she was involved in doing?

23      A.  I don't recall at this time.

24      Q.  What were you told were your responsibilities

25 with regard to PacifiCare in the beginning of 2008?
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 1      A.  That I should be handling it and they wanted

 2 to find a resolution.

 3      Q.  When you say "they wanted to find a

 4 resolution," who is the "they"?

 5      A.  Our management team.

 6      Q.  Who in particular?

 7      A.  Ms. Tiffany.

 8      Q.  When you say "they wanted to find a

 9 resolution," what do you mean by "resolution"?

10      A.  Well, we found a lot of problems and a lot of

11 inaccurate payments.  And we wanted to get the whole

12 thing straightened out.  Apparently there were problems

13 with their computer system.  We wanted to see this

14 resolved and have everything working properly for the

15 benefit of their insureds as well as for everyone

16 else's benefit really.

17      Q.  Just a general level, what steps did you take

18 to attempt to resolve any outstanding issues that

19 remained with regard to PacifiCare in 2008?

20      A.  Well, might have been at the end of 2007, I

21 spoke to them at a conference call or two.  And they

22 understood that I was taking the project over, and they

23 started again sending me their status reports.

24      Q.  When you say you had a conference call or two

25 at the end of 2007, who were you communicating with at
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 1 the company?

 2      A.  Honestly, I don't remember.  I'd have to look

 3 it up.  I have no idea.

 4      Q.  Was it by e-mail or by telephone?

 5      A.  Conference call would be on the telephone.

 6      Q.  Forgive me.  Clairvoyant.

 7          Do you recall communicating with the company

 8 in writing at any point in time?

 9      A.  I may have written to them, although that was

10 rare.  Mostly I just received their reports.

11      Q.  What kind of reports were you receiving from

12 PacifiCare?

13      A.  They would write to me and advise that one

14 particular problem had been resolved.

15      Q.  Did you find the people you were dealing with

16 at PacifiCare to be cooperative?

17      A.  They were pleasant.

18      Q.  Did you find them to be cooperative?

19      A.  Yeah, you could say that.

20      Q.  Now, were you instructing PacifiCare about

21 certain things the Department needed to help resolve

22 the outstanding issues?

23      A.  Yes.

24      Q.  What were the things that you were

25 communicating to the -- to PacifiCare that needed to be
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 1 done in 2008?

 2      A.  I asked them to resolve their computer issues.

 3      Q.  Anything else?

 4      A.  Well, that was really the bottom of the whole

 5 problem.  As far as the errors were concerned, it was

 6 the computers.  I asked them to -- if they -- to do

 7 what it would take, whether hiring programmers for a

 8 month or two, whatever it would take -- reload the data

 9 properly.

10      Q.  So your understanding was the problems that

11 PacifiCare was experiencing related to computer issues?

12      A.  Correct, as a result of the merger.

13      Q.  What was that understanding based upon?

14      A.  The complaints that we received and the

15 project up to that point.

16      Q.  I'd like to you try and be a little bit more

17 specific.  Were there specific things that you asked

18 PacifiCare to do in that regard, with regard to the

19 computer issues?

20      A.  No, that did not come from me.  When I spoke

21 to them, I just advised them it had already been a year

22 and a half, and it was really about time that they get

23 this fixed.

24      Q.  What made you think the problems were still

25 occurring in 2008?



5602

 1      A.  We were still receiving several complaints

 2 from providers but also from insureds, complaining that

 3 their providers were not paid properly and sometimes

 4 not at all.

 5      Q.  Now, don't most companies get complaints?

 6      A.  Oh, sure.  Yeah.

 7      Q.  So a company like Anthem Health, any sense of

 8 what number of complaints that they receive from

 9 consumers and providers in any given year?

10      A.  No.  I'd have to look it up in our database.

11      Q.  Potentially hundreds?

12      A.  Potentially hundreds.

13      Q.  Is it your testimony that there were more than

14 hundreds of complaints in 2008 involving PacifiCare?

15      A.  I honestly don't know.  Again, I'd really have

16 to go to the database -- although, for a while, I

17 believe we did receive more PacifiCare complaints than

18 for your -- using your example, more than Blue Cross.

19      Q.  When you say "for a while," when was that?

20      A.  During 2007, 2008.

21      Q.  Now, what steps -- now, what is that statement

22 by you based upon?  Did you sort of look into the

23 issue?

24      A.  Actually, it's based upon my officers.  They

25 were receiving a lot more complaints regarding
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 1 PacifiCare.  And they would report that to me.

 2      Q.  Fair to say that, other than communicating

 3 with your senior compliance officers, you didn't

 4 undertake any independent investigation to determine

 5 whether the number of complaints were unusual in

 6 relation to other healthcare companies?

 7      A.  We have a computer database as a resource.  We

 8 can look up a particular company, determine how many

 9 complaints were received.  And you can do that on any

10 company.

11      Q.  So you can actually compare the number of

12 complaints that PacifiCare got as opposed to Anthem for

13 2007?

14      A.  We could, but it wasn't relevant.  What we

15 compare -- we look at the history of the company.

16      Q.  Okay.  So when you made the conclusion

17 sometime in 2007, 2008, there were an unusually large

18 number of complaints, you were simply comparing that to

19 the previous complaint history of PacifiCare?

20      A.  No.  We noticed a significant increase.

21      Q.  So you were not comparing it to other

22 healthcare companies during that same period of time?

23      A.  Hmm-mm.

24      Q.  Just back to my question about whether you

25 took any independent steps on your own to determine
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 1 whether, in fact, the number of complaints was

 2 unusually large for PacifiCare.

 3      MR. STRUMWASSER:  Objection, vague as to

 4 "unusually large."

 5      MR. VELKEI:  I think those were close to the

 6 witness's --

 7      THE COURT:  I'll allow it.

 8      MR. VELKEI:  Thank you.

 9      THE WITNESS:  Could you repeat the question,

10 please?

11      MR. VELKEI:  Q.  Sure.  I'll rephrase it.

12          I'm just trying to get at your -- you reached

13 a conclusion that, at some point in time, the number of

14 complaints was larger than what you'd previously seen.

15      A.  Mm-hmm.

16      Q.  Now, can we pinpoint what period of time that

17 would be?  Would that be 2007?

18      A.  Definitely 2007.

19      Q.  What steps did you take independent of your

20 senior compliance officers, if any, to determine

21 whether that was unusual for PacifiCare based on your

22 history with them?

23      A.  Well, again, I can -- I believe at one point

24 it I did refer to our database, but also, I know what

25 my officers do every day.  And I know how they work.
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 1 And when they report something unusual to me, I know

 2 they're being accurate.  If they see it increase, then

 3 there is an increase.

 4      Q.  Was it communicated to you that they first saw

 5 an increase in 2006?

 6      A.  Yes, it did start then.

 7      Q.  Now, 2006 was the first year that providers

 8 could actually file complaints with the Department of

 9 insurance?

10      A.  July 1st, 2006.

11      Q.  So prior to that time, there wouldn't have

12 been any ability of providers to file complaints with

13 the Department, correct?

14      A.  Well, they would write to us.  However, we did

15 not begin an investigation on those complaints.  It

16 wasn't until July 1st, 2006 that we would investigate

17 those.

18      Q.  And you actually could take formal complaints

19 from providers beginning in July 2006, correct?

20      A.  We would investigate those.

21      Q.  I believe your testimony, but I don't want

22 to -- why don't I just ask the question.

23          In 2006-2007, there were a lot more provider

24 complaints against PacifiCare and United than there

25 were consumer complaints correct?
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 1      A.  Honestly, I don't know.  I would have to look

 2 at my database.

 3      Q.  I'm going show you a document that's been

 4 previously marked in evidence.  I'm going to switch

 5 gears a little bit and just have some general questions

 6 about provider complaints.

 7          So let me put in front of you, if I can, what

 8 has been previously marked an entered as Exhibit 5085.

 9          Why don't you take a moment to look this

10 document over, Ms. Roy.  Take as long as you need, in

11 fact, and let me know when you're ready.

12      THE COURT:  While she's doing that, I'll be right

13 back.

14          (Judge momentarily leaves courtroom)

15      THE COURT:  Okay.

16      MR. VELKEI:  Q.  Do you recognize what's been

17 entered into evidence as Exhibit 5085?

18      A.  Yes, I do.

19      Q.  Did you assist in preparing or offering this

20 document?

21      A.  Yes, I did.

22      Q.  This manual was created sometime in connection

23 with the reorganization of the Bureau, the CSB; is that

24 correct?

25      A.  Yes.
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 1      Q.  Are you the sole author of this manual?

 2      A.  No.

 3      Q.  Were there others that were involved in

 4 preparing it?

 5      A.  Yes.  All of my seniors participated.  The

 6 person with the most input was Robert Masters.  Out of

 7 my seniors, he had the most.

 8      Q.  How long did it take you to prepare this

 9 manual, just out of curiosity?

10      A.  Actually, it probably took a couple of weeks.

11      Q.  Fair to say a lot of work went into it?

12      A.  Yes.

13      Q.  I'm assuming that the staff were expected to

14 follow the procedures set forth in that manual?

15      A.  Yes.

16      Q.  Now, talking about providers in particular,

17 the manual is actually arranged and there's a section

18 on dealing with provider complaints, correct?

19      A.  Mm-hmm.

20      Q.  I think it begins on -- Section 3, "Provider

21 Healthcare Procedures" --

22      A.  Mm-hmm.

23      Q.  -- at Page 27.  Do you see that?

24      A.  Yes.

25      Q.  If you turn your attention then to the next
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 1 page in order, Page 28, and I want to direct your

 2 attention in particular to Paragraphs 4 and 5.

 3      A.  All right.

 4      Q.  Okay.  Now, we were talking about providers,

 5 whether they could file complaints prior to 2006.  And

 6 in fact, this manual provides that the Department

 7 cannot accept provider complaints for dates of service

 8 before 1/1/06?

 9      MR. STRUMWASSER:  I think the preliminary

10 statement misstated the record.  It is not the

11 testimony of this witness or anybody else that I know

12 of that providers could not submit complaints.

13      THE COURT:  Did you say the testimony of the

14 witness?

15      MR. STRUMWASSER:  I'm sorry?

16      MR. VELKEI:  Why don't I rephrase, your Honor, for

17 purposes of convenience.

18      THE COURT:  Thanks.

19      MR. VELKEI:  Q.  Just so we're clear, the manual

20 provides that the Department cannot accept provider

21 complaints for dates of service prior to January 1,

22 2006, correct?

23      A.  Correct.

24      Q.  And in fact, it says in those instances that

25 the Department must actually close the file and let the
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 1 provider know they're not eligible to file such a

 2 complaint, correct?

 3      A.  Correct.

 4      Q.  And then it also makes clear that the provider

 5 must first go through the company's dispute resolution

 6 mechanism before the provider can file a complaint,

 7 correct?

 8      A.  Correct.

 9      Q.  In fact, the manual also provides that

10 documentation must be provided by the provider

11 supporting the fact that the provider actually tried or

12 went through the dispute resolution mechanism, correct?

13      A.  That's correct.

14      Q.  And if, in fact, it turns out that not

15 sufficient documentation is provided by the provider

16 showing that they had gone through first the dispute

17 resolution mechanism of the company, the staff must

18 actually close that file and return it to the provider,

19 correct?

20      A.  Generally speaking.  There are always -- this

21 manual, these are procedural guidelines.  There are

22 cases that are exceptions.

23      Q.  The manual states at the very top of 29, "In

24 the event that the provider does not in fact present

25 sufficient documentation to show that they went through
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 1 the dispute resolution mechanism of the company, the

 2 file will be closed, and the complaint will be

 3 returned," correct?

 4      MR. STRUMWASSER:  Asked and answered.

 5      THE COURT:  Overruled.

 6      THE WITNESS:  Okay.

 7      MR. VELKEI:  Q.  Is that correct?

 8      A.  That's what it says here, yes.

 9      Q.  Can you show me where the manual provides for

10 any exceptions to that rule?

11      MR. STRUMWASSER:  I'm going to object this.  Is

12 all irrelevant, your Honor.

13      MR. VELKEI:  Your Honor, a lot of these complaints

14 were submitted by providers.  They're the basis of

15 innumerable violations.  To the extent that these

16 complaints were not eligible in the first place, they

17 need to be thrown out.

18          So it goes to the violations that are at

19 issue, directly at issue, in the supplemental

20 accusation and the original accusation.

21      MR. STRUMWASSER:  That's exactly the point, your

22 Honor.  If, in fact, a violation that was cited was

23 cited outside the statutory period, that's one thing.

24 But if a statutorily eligible violation was cited and

25 in fact the examiner should have shredded the envelope



5611

 1 first but didn't, that's irrelevant here.

 2      MR. VELKEI:  That's not what we are establishing

 3 here, your Honor.  We're entitled to establish a record

 4 that providers who submitted complaints didn't follow

 5 the procedures outlined to become eligible to submit

 6 the complaints, then the Department itself didn't

 7 follow them.  The bulk of the violations relate to

 8 provider complaints that are in the supplemental

 9 accusation.

10      MR. STRUMWASSER:  That has nothing to do with

11 whether there were violations.  Whether the provider

12 was eligible to solicit the Department's assistance is

13 irrelevant.  The Department has found violations and

14 has cited them.

15          PacifiCare is at liberty to negate the proof

16 of the violations.  It is not at liberty to say, "You

17 shouldn't have found them."

18      MR. VELKEI:  It seems to me that's argument for a

19 later date.  At this point --

20      THE COURT:  I'm going allow you to go into a

21 little bit now.  Let's not spend a lot of time on it.

22      MR. VELKEI:  I actually just had a few more

23 questions, your Honor.

24      THE COURT:  All right.  But I do think that, if

25 they were prior to dates of service of 1/1/06, that may
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 1 be jurisdictional.  Go ahead.

 2      MR. VELKEI:  And in fact, your Honor, we would

 3 like to at some point in arguments look at

 4 jurisdictionals to the extent they were not eligible

 5 under rules of the Department post 1/1/06.

 6      Q.  But for these purposes Ms. Roy, just to

 7 establish, there are no exceptions set forth in the

 8 manual, correct?

 9      A.  This is a guideline.

10      THE COURT:  Just answer the question yes or no.

11 Then if you need to explain it, explain it.  Otherwise,

12 we're going to be here forever.

13      THE WITNESS:  Okay.

14          Could you repeat that again?

15      MR. VELKEI:  Q.  There are no exceptions to the

16 rules set forth in this manual, correct?

17      A.  You're talking about that the written manual

18 doesn't identify an exception?  Is that what you're

19 saying?

20      Q.  That's correct.

21      A.  No, there aren't any.

22      Q.  Now, this same rule doesn't apply to

23 consumers, does it?

24      MR. STRUMWASSER:  Objection, ambiguous.

25      MR. VELKEI:  Q.  In other words, your answer was
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 1 "no" for the record, but to expound on that, Ms. Roy,

 2 the Department doesn't require consumers to first

 3 exhaust the dispute resolution mechanism of the company

 4 prior to filing a complaint, correct?

 5      A.  Correct.

 6      Q.  Why do you think the manual or the Department

 7 rules, more generally, makes that distinction between

 8 consumers and providers?

 9      MR. STRUMWASSER:  Objection, no foundation,

10 irrelevant.

11      MR. VELKEI:  She wrote the manual, your Honor.

12      THE COURT:  I'll allow it.

13      THE WITNESS:  Because it's in the law.  The law

14 states that the provider must submit to the provider

15 dispute mechanism.

16      MR. VELKEI:  Q.  The laws that gave certain rights

17 to providers sort of went into effect in 2006, correct?

18      A.  (Nods head affirmatively)

19      Q.  What training, if any, did you provide your

20 staff in connection with that parameters of that law?

21      A.  As a group, our unit met several times.  We

22 met with our upper management a few times.  I don't

23 remember the exact number.  I met with them.  Once we

24 established procedures, those were handed out to the

25 staff.  And we had meetings on the procedures several
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 1 times.  They were given sample letters.  We had -- some

 2 of the meetings were combined as far as still in

 3 development, advising everyone, "This is what we've

 4 done now."

 5      Q.  Presumably this was some of the materials that

 6 were provided to your staff in connection with

 7 training?

 8      A.  Oh, yes.

 9      Q.  Who were the upper management that were

10 involved in training with regard to the new legislation

11 related to providers?

12          (Interruption at door)

13      MR. VELKEI:  Excuse me.  Forgive me, Ms. Roy.

14          Could you please read that question back for

15 the witness.

16          (Record read)

17      THE WITNESS:  That would have been Leone Tiffany

18 and Tony Cignarale.

19      MR. VELKEI:  Q.  Anybody else in upper management?

20      A.  Not that I recall.

21      Q.  The statute -- and I'm happy to give you a

22 copy of it if you'd like.  That was actually perfect

23 timing -- 10133.661 requires the Department to engage

24 in certain activities to make it known to providers

25 that they have a right to complain; is that a fair
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 1 characterization?

 2      MR. STRUMWASSER:  Go ahead and give her the book.

 3      THE WITNESS:  I'd have to take a look at the --

 4      MR. VELKEI:  Take your time.  10133.661.

 5          And we should be -- a good place for a break

 6 is probably going to be another 10 minutes, your Honor

 7 10, 15 at the most.

 8      THE COURT:  Okay.

 9      THE WITNESS:  All right.

10      MR. VELKEI:  Q.  Okay.  So the question I have for

11 you, I'm happy to rephrase it.  The statute required

12 the Department to engage in certain activities to

13 notify providers that they had a right to file a

14 complaint, correct?

15      A.  Uh-huh.

16      Q.  Now, could you describe for me what steps the

17 Department took to notify providers that they had

18 certain rights to file complaints and as otherwise set

19 forth in the statute?

20      A.  That would have been the duty of our

21 communications bureau.

22      Q.  You had no involvement in those activities?

23      A.  No.

24      Q.  Were you kept apprised of what was done by the

25 Department to notify providers that they had a right to
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 1 file a complaint?

 2      A.  Occasionally.  I don't know that I was always

 3 notified.

 4      Q.  Can you describe generally what, if any,

 5 activities were under taken by the Department in that

 6 regard?

 7      A.  Generally speaking, I know that brochures were

 8 developed, information was put on the Web site.  We

 9 have an outreach unit that will hand out information to

10 consumers.  Beyond that -- that's very general.  Beyond

11 that, I really wasn't involved.

12      Q.  Okay.  I'd like to turn your attention to

13 what's been previously entered into evidence as Exhibit

14 5037.

15      A.  All right.

16      Q.  Do you recognize what's been entered into

17 evidence as Exhibit 5037?

18      A.  Yes, I do.

19      Q.  Could you tell me what that is, Ms. Roy?

20      A.  It was our original guideline procedures

21 manual for provider complaints.  It was what was -- it

22 was part of our preliminary review.  When a bill is

23 passed, we review -- several of us get together.  We

24 review the bill or bills, whatever may be connected to

25 it.  And we draft an outline form as to exactly what
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 1 the bill contains, the purpose of it, and what we need

 2 to do.

 3      Q.  Ms. Roy, did you assist in preparing 5037?

 4      A.  Yes.

 5      Q.  Were you the principal person involved in

 6 preparing that?

 7      A.  No.  I had two of my seniors working on this.

 8 And those -- those two individuals were Robert Masters

 9 and Richard Clemson.

10      Q.  Okay.  So fair to say that the three of you

11 were familiar with the guidelines set forth?

12      A.  Yes.

13      Q.  I'd like to turn your attention, if I could,

14 to a chart that begins on Bates No. CDI33299.

15      A.  Mm-hmm.

16      Q.  Did you assist in preparing this chart?

17      A.  Yes, I did.

18      Q.  I'm assuming the objective was to summarize

19 the salient pieces of legislation --

20      A.  Mm-hmm.

21      Q.  -- for easy reference?

22      A.  Yes.

23      Q.  Could you turn to Bates No. 33301.

24      A.  All right.

25      Q.  And go to the reference to 10133.66.  Do you
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 1 see, at the bottom there?

 2      A.  Yes.

 3      Q.  And in particular, I'd like to turn your

 4 attention to Exhibit -- or 10133.66 Subsection (c).

 5      A.  Okay.

 6      Q.  Now, that purports to be a summary of that

 7 particular subsection of the statute?

 8      A.  All right.  I'm sorry.  What was your original

 9 question?

10      Q.  My question is --

11          Actually, could you read it back for the

12 witness, please?

13          (Record read)

14      THE WITNESS:  On No. (c)?

15      MR. VELKEI:  Q.  Yes.

16      A.  Yes.

17      Q.  But that's not, in fact, an accurate summary

18 of 10133.66(c) is it?

19      MR. STRUMWASSER:  Objection, argumentative.

20      THE COURT:  Sustained.

21      MR. VELKEI:  Well, your Honor -- okay.  Let me ask

22 it a different way.

23      Q.  The summary of this subsection doesn't even

24 reference the fact that there are alternative methods

25 of acknowledgement as set forth in this statute, does
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 1 it?

 2      A.  I'm not sure what -- what do you mean?

 3 Alternative forms?  I'm not sure what you mean.

 4      Q.  10133.66(c) contains alternative forms of

 5 acknowledgment, correct?

 6      A.  Yes.

 7      Q.  References a Web site, telephone number, or

 8 other means?

 9      MR. STRUMWASSER:  There really is no foundation

10 here.  She's had no involvement with any of the

11 acknowledgement issues.  This is a preliminary draft.

12 This is an irrelevant question.

13      THE COURT:  Overruled.

14      MR. VELKEI:  Your Honor --

15      THE COURT:  Overruled.  But maybe you want to show

16 her a copy of the statute.

17      MR. VELKEI:  I'm happy to.  In fact, she -- and

18 her counsel took the statute from her.

19      MR. STRUMWASSER:  I took it from her to free up

20 the microphone.

21          (Witness reviewing document)

22      THE WITNESS:  Okay.  The different means of

23 communication.

24      MR. VELKEI:  If you could read back the question

25 for the witness.
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 1          (Record read)

 2      MR. VELKEI:  Q.  Is that correct, ma'am?

 3      A.  That's what the section says.

 4      Q.  But those alternative forms of acknowledgment

 5 are not in fact included in what purports to be a

 6 summary of that subsection, are they?

 7      A.  No.  There is reason for that.

 8      Q.  Okay.  Fair to say that this summary is not an

 9 accurate reflection of what, in fact, 101366.(c) says,

10 is it?

11      MR. STRUMWASSER:  Objection, wrong statute and

12 argumentative.

13      MR. VELKEI:  Q.  10133.66(c)?  The summary

14 included in this document is not in fact an accurate

15 summary of what 10133.66(c) says, is it?

16      MR. STRUMWASSER:  Argumentative.

17      THE COURT:  Sustained.

18      MR. VELKEI:  Q.  Are there any other materials

19 that you provided to your staff that purport to

20 summarize how to interpret 10133.66(c)?

21      MR. STRUMWASSER:  Objection, assumes facts not in

22 evidence.  There's no evidence that this was provided

23 to her staff.

24      MR. VELKEI:  She already testified about that.

25      THE COURT:  Overruled.  I think we have that



5621

 1 evidence.

 2      MR. STRUMWASSER:  She testified that it was a

 3 preliminary draft.  There's no testimony that it was

 4 ever distributed to staff.

 5      MR. VELKEI:  Those are --

 6      THE COURT:  All right.

 7      MR. VELKEI:  Could you read the question back for

 8 the witness, please?

 9          (Record read)

10      THE COURT:  So the question is, did you provide

11 this to your staff?

12      THE WITNESS:  This particular document, no.  This

13 was an initial summary and outline of the new laws.

14      MR. VELKEI:  I believe --

15          I'm sorry, your Honor.

16      THE COURT:  This is not distributed to your staff?

17      THE WITNESS:  No, not -- this was just a summary.

18 Some people may have looked at it, and it was on my

19 desk, but it was not distributed.  What was distributed

20 later was the manual.

21      MR. VELKEI:  Q.  The question that I have -- I'm

22 sorry.

23          Who actually had a copy of this document?

24 Because I'm going to go back and look at your

25 testimony, see exactly what you said.  But for right
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 1 now, who had a copy of this document, Ms. Roy, other

 2 than yourself?

 3      A.  The two seniors.

 4      Q.  Mr. Masters and who else?

 5      A.  Mm-hmm, and Richard Clemson.

 6      Q.  So Mr. Masters and Mr. Clemson are certainly

 7 part of your staff, correct?

 8      A.  Yes.

 9      Q.  And they received a copy of this document?

10      A.  It was their work product, so they would have

11 it.

12      Q.  Any other documents that purport to summarize

13 how to interpret 10133.66(c) that were provided to any

14 of your staff that you're aware of?

15      A.  No, just a copy of -- copies of the law for

16 them to read.  They all have to read through it.

17      Q.  I'd like to turn, if we can, to Page 5 of

18 5085.

19          Within the 2008 manual that you assisted in

20 preparing, there are targets set for when a file should

21 be closed, correct?

22      A.  There are guidelines.

23      Q.  In fact, there is -- the goal is to close a

24 file within 30 days of receiving all pertinent

25 information, correct?
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 1      A.  That's what that says, correct.

 2      Q.  And that relates to consumers, right?

 3      A.  Correct.

 4      Q.  So within the Department, there is a goal that

 5 compliance officers close complaint files dealing with

 6 consumers within 30 days of receiving all pertinent

 7 information, correct?

 8      A.  Yes.

 9      Q.  And with regard to providers, the goal is to

10 close those files within 45 days of receiving all

11 pertinent information, correct?

12      MR. STRUMWASSER:  Objection.  What's the relevance

13 of goals?

14      THE COURT:  I don't know.  I'll assume it's

15 preliminary.  I'll allow it.  Let's move on.

16      MR. VELKEI:  Thank you, your Honor.

17      THE WITNESS:  That may be.  I'd have to look at

18 the law again.  They may say in the law that they need

19 to be closed.  I'd have to look at the law, honestly,

20 because all of these instructions are based on the

21 requirements of the law.

22      MR. VELKEI:  Q.  Why don't we turn to your manual,

23 Ms. Roy, and see what your manual says.

24      A.  All right.

25      Q.  If you could turn to Page 28 of the manual.
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 1      THE COURT:  Are we still in Exhibit 5085?

 2      MR. VELKEI:  Yes, your Honor, Page 28.

 3      MR. STRUMWASSER:  Not 30, but 28?

 4      THE COURT:  28's where we were before.

 5      MR. VELKEI:  Q.  So now the question, Ms. Roy, is

 6 what does your manual say with regard to when a

 7 provider complaint should be closed, what the goal is?

 8      A.  The goal is 45 days according to this section.

 9      Q.  And that's 45 days from when all the

10 documentation sufficient to make an assessment is

11 received, correct?

12      A.  Yes.

13      Q.  How often did the compliance officers stick to

14 that goal?

15      MR. STRUMWASSER:  No foundation.

16      THE COURT:  If you know.

17      THE WITNESS:  Honestly, I don't know.  I'd have to

18 refer to my database.

19      MR. VELKEI:  I think this is an appropriate time

20 to take a break, your Honor.

21      THE COURT:  All right.

22          (Recess taken)

23      THE COURT:  Okay.  We'll go back on the record.

24      MR. VELKEI:  Thank you, your Honor.

25      Q.  Ms. Roy, there have been several references in
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 1 your testimony to a database.  So the Department -- the

 2 CSB keeps a database of its complaints, the complaints

 3 that it receives?

 4      A.  Yes.

 5      Q.  Could you tell me a little bit more -- so any

 6 complaint that comes to the Department of Insurance, to

 7 the CSB, will be logged into a database?

 8      A.  That's correct.

 9      Q.  How long do the records in that database go

10 back?  How far back?

11      A.  Quite a ways.  I'm not sure of the exact date.

12 But it is -- I'm sure it would go back to 1995.

13          (Reporter interruption)

14      MR. VELKEI:  Q.  Ms. Roy, if I could just ask you

15 to speak up, I understand that some of your responses

16 are difficult to hear.  This is a good example.

17      A.  I'm sorry.

18      Q.  Okay.  So is it your testimony that all of the

19 records reflecting complaints received by the CSB from

20 1995 forward are still maintained by the Department?

21      A.  It's not an area that I work in.  And our

22 computer system has been a work in progress.  As

23 technology has developed, we've added a variety of

24 different -- different programs and this kind of thing.

25 I really can't speak to that.  I'm not an expert in
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 1 that.

 2      Q.  Who is the person responsible within the CSB

 3 to maintain the database?  Is it one person?

 4      MR. STRUMWASSER:  Assumes facts.

 5      MR. VELKEI:  Happy to rephrase.

 6      Q.  Is there somebody within your unit or the CSB

 7 that maintains the database?

 8      A.  Not in CSB, no.

 9      Q.  Where is the database maintained, if you know?

10      A.  We have a separate IT department that handles

11 all of that.

12      Q.  Who is responsible for inputting information

13 with regard to a particular complaint into the

14 database?

15      A.  All of the officers receiving new mail will

16 input all of the information they have from that new

17 mail.

18      Q.  Okay.  What additional information -- so a

19 complaint comes in.  It's then logged into the

20 database?

21      A.  Yes.

22      Q.  And assigned a case number, is that what they

23 call it?

24      A.  Yes.

25      Q.  Will the database then describe the nature of



5627

 1 the complaint?

 2      A.  No.  The officer has to input that

 3 information.

 4      Q.  Will it specify whether it's a provider or a

 5 consumer complaint?

 6      A.  Yes.

 7      Q.  What are the designations for a consumer and

 8 the designations for a provider?

 9      A.  On the system, I believe it's -- "HCP" is for

10 healthcare provider, I think, and then "INS" is for

11 insured -- I'm not sure, really.

12      Q.  Will the database include any activity with

13 regard to the complaint, in other words, any actions

14 that are taken?

15      A.  The database contains all -- it documents what

16 the problem is, and it will document letters that were

17 sent out.  And the officers document telephone

18 conversations with the insured or the company.

19      Q.  Will it also document what action was taken

20 with regard to the complaint?

21      A.  Yes.

22      Q.  Any other information that you can think of

23 that would be included within the database?

24      A.  I can't think of anything.

25      Q.  Does the database specify the type of licensed
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 1 entity that's the subject of the complaint?

 2      A.  Yes.

 3      Q.  So if it's a healthcare company, there will be

 4 a designation within the database that it's a

 5 healthcare company?

 6      A.  No, just that it's one of our licensees.

 7      Q.  So do the compliance officers make a

 8 distinction between the different kinds of licensed

 9 entities that may be the subject of complaints -- auto

10 casualty, healthcare, for example?

11      A.  That is entered in under our -- identifying

12 the type of coverage.

13      Q.  So it will specify the type of coverage within

14 the database?

15      A.  Mm-hmm.

16      Q.  What is the designation for healthcare?

17      A.  We have several --

18      Q.  Okay.

19      A.  -- different -- usually it will -- I'm not

20 sure.  I can't give you an exact list.  But if you go

21 into it, it will say "Health Insurance."  Then there's

22 a drop-down menu, and it identifies in further detail.

23      Q.  Different types of healthcare companies?

24      A.  No, not the companies.  Different types of --

25 it won't identify a particular company as to what the
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 1 product was, but it will say "health only," "accident

 2 only," that type of thing.

 3      Q.  Does the database make a distinction between

 4 PacifiCare, for example, PLHIC, and UnitedHealthcare?

 5      A.  Yes, that is -- the officer will directly

 6 input the company name.

 7      Q.  Okay.  So if I wanted to go back and determine

 8 how many complaints were lodged with the CSB against

 9 PacifiCare, PLHIC, it would simply require going into

10 the database to determine that information, correct?

11      A.  Well, basically, yes.  It depends on the

12 detail that you want.  We may have to have our IT

13 department retrieve that data.  It just depends on what

14 you're looking for.

15      Q.  But it's possible to retrieve that

16 information?

17      A.  Yes.

18      Q.  That would include for the years 2006 and

19 2007?

20      A.  Yes.

21      Q.  And if I wanted to determine for those same

22 years the number of complaints that were filed against

23 Anthem, for example, that would also mean just going

24 into the database and doing a query, correct?

25      A.  Yes.
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 1      MR. STRUMWASSER:  Irrelevant.

 2      THE COURT:  What's the relevancy?

 3      MR. VELKEI:  One of the -- one of our positions,

 4 your Honor, is that the number of complaints received

 5 by PacifiCare was not any different from any other

 6 healthcare company.  And so I'm just -- at this point,

 7 just trying to find out whether there would be a way to

 8 determine how many complaints were lodged against other

 9 healthcare companies.

10      THE COURT:  What does this go to?

11      MR. VELKEI:  Again, your Honor, to the position

12 that this -- that what happened with PacifiCare was so

13 unusual from what happens with other healthcare

14 companies.

15          And the focus of every witness that I've

16 talked to has been this spike in complaints.  I mean,

17 that's been a theme throughout this case.  My view is,

18 based on some of the documentation that I've seen, the

19 number of complaints PacifiCare has received is really

20 not that different from what Anthem or some of the

21 other healthcare companies received.

22      THE COURT:  If your contention is that it goes to

23 the ultimate fine or whatever we're going to call the

24 amount, I'll allow it for that purpose only.  But if

25 it's relevant to the proof of the matter --
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 1      MR. VELKEI:  It goes to penalties, your Honor.

 2      THE COURT:  All right.  I'll allow that for that

 3 matter only.

 4      MR. VELKEI:  Thank you.

 5      Q.  So if I wanted to find out how many complaints

 6 were lodged against Anthem, for example, in 2006, that

 7 information would be contained the database you've

 8 referenced?

 9      A.  You would find the number of complaints.

10      Q.  And presumably, all of the other information

11 that is input by the compliance officers with regard to

12 those complaints, true?

13      A.  Yes.

14      Q.  And the same would be true of Aetna, for

15 example?

16      A.  Mm-hmm, yes.

17      Q.  Back the 2006, who were the major PPO plans in

18 California, if you know?

19      A.  Honestly, I don't.  We have several companies

20 that offer health insurance.

21      Q.  PacifiCare was not considered to be a major

22 PPO plan, was it?

23      MR. STRUMWASSER:  Objection, ambiguous.

24      THE WITNESS:  I don't know.

25      THE COURT:  I'll allow it.
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 1          She doesn't know.  Move on.

 2      MR. VELKEI:  Q.  Now, the Insurance Code also

 3 requires the Department to maintain complaint files for

 4 three years, correct?

 5      A.  Correct.

 6      Q.  And what is done by your unit to make sure

 7 that that actually happens?

 8      A.  We have a separate support staff that handles,

 9 takes care of all the files.  My unit really doesn't do

10 anything.  They identify a closed file.

11      Q.  How do you, as the supervisor for the health

12 unit, ensure that complaint files are in fact

13 maintained as required by law?

14      MR. STRUMWASSER:  She's already testified that she

15 didn't have any responsibilities for that, so assumes

16 facts not in evidence or is irrelevant.

17      MR. VELKEI:  I disagree.  I don't think that's

18 what she said at all.  As a supervisor of the health

19 unit, I'm trying to get into what processes, if any,

20 are in place to make sure that these records are

21 preserved.  I think it's a fair question, particularly

22 given that there's a fair amount of evidence in the

23 record, including with regard to some of the complaint

24 files we're talking about, that they cannot be located,

25 it a fair question.
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 1      MR. STRUMWASSER:  And the testimony was, "My unit

 2 doesn't do that."

 3      THE COURT:  Right.  That is what she said.

 4 Sustained.

 5      MR. VELKEI:  Your Honor, the only question is what

 6 steps, if any, does she take to ensure that the

 7 procedures are followed in this regard.

 8      THE COURT:  All right.  I'll allow it for that.

 9          Go ahead.

10      THE WITNESS:  Once a file is closed, a sticker is

11 placed on it to identify it as a closed file.

12      MR. VELKEI:  Q.  Anything else?

13      A.  That's it.

14      Q.  Did you instruct your staff members that were

15 involved in the PacifiCare investigation to maintain

16 all of their files?

17      MR. STRUMWASSER:  Ambiguous as to time.

18      MR. VELKEI:  Q.  At any point in time?

19      A.  Did I instruct -- Bob Masters was on that

20 project.  So you want to know if I instructed him to

21 maintain his files?

22      Q.  All files related to his investigation into

23 PacifiCare.

24      A.  At some point, of course.

25      Q.  What would -- at what point would that have



5634

 1 happened, Ms. Roy?

 2      A.  Honestly, I'm not sure.

 3      Q.  Can you give me an estimate of when you

 4 instructed Mr. Masters to hold on to all of his

 5 documents related to the PacifiCare investigation?

 6      A.  At the very latest, it would have been when

 7 the project was reassigned to me.  But I can't say that

 8 would -- he discussed the problem prior to my takeover

 9 the project.  He discussed that with me on several

10 occasion prior to when I actually took the project

11 over.  And I might have told him prior to that.

12      Q.  I don't want you to speculate.  I want you

13 to -- if you recall ever instructing Mr. Masters to

14 maintain all of his files related to the PacifiCare

15 investigation.

16      A.  What I'm saying is, I'm sure I did, but I

17 don't know exactly when.

18      Q.  Would it have been in writing?

19      A.  No, it would have been verbal.

20      Q.  How about Ms. Love?  Did you instruct Ms. Love

21 to maintain all her records related to the PacifiCare

22 investigation?

23      A.  Yes, I would have done that.

24      Q.  You say "would have"?

25      A.  Well, again, I know we discussed it, but I
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 1 can't tell you exactly when.

 2      Q.  How about yourself, did you retain all of your

 3 files related to the PacifiCare investigation?

 4      A.  I never had any files assigned to me.

 5      Q.  You've never had any files that are related at

 6 all to the PacifiCare investigation?  Is that your

 7 testimony?

 8      A.  I'm supervisor there.  I don't handle the

 9 complaint files.

10      Q.  More generally, any documents, did you retain

11 all of the documents that touched on or related to the

12 Department's investigation of PacifiCare?

13      A.  I did.  To the best of my knowledge, I did.

14      Q.  Does the CSB have a document retention policy,

15 a written policy?

16      A.  Yes.

17      Q.  Okay.  That is the same policy as the

18 Department more generally, or does the CSB have its own

19 document retention policy?

20      A.  I'm not sure if that really would apply to the

21 division or just to our bureau.  I assume it would

22 apply to the division.

23      Q.  So there's actually a manual or some kind of

24 written procedure?

25      A.  No, I don't believe I've seen that.  It's just
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 1 the instruction is to save all the documents.

 2      Q.  And it's never been in writing?  Is that your

 3 testimony?

 4      A.  I don't know.

 5      Q.  Not to your knowledge?

 6      A.  I don't know.

 7      Q.  So, no, not to your knowledge?

 8      A.  Honestly, I don't know.  I can't speak to

 9 that.

10      Q.  I believe that you talked about the fact that

11 Ms. Smith set up a project team to handle the

12 investigation?

13      A.  Yes.

14      Q.  At any point in time, was that project team

15 for lack of a better, word disbanded?

16      A.  I believe -- I believe it was disbanded --

17 might have been 2008 or 2009.

18      Q.  Presumably it was disbanded because there was

19 no longer a need to have a special project team in

20 place with regard to PacifiCare?

21      MR. STRUMWASSER:  No foundation.

22      THE COURT:  If she knows.

23      THE WITNESS:  It was disbanded because their

24 duties were completed.

25      MR. VELKEI:  I would like to introduce a
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 1 January 2nd, 2008 e-mail from Ms. Roy to Mr. Campbell.

 2 The Bates number is CDI17595.

 3      THE COURT:  5193 has a top date of January 2nd,

 4 2008.

 5          (Respondent's Exhibit 5193, CDI17595

 6           marked for identification)

 7      MR. VELKEI:  Q.  Do you recognize what's been

 8 marked for identification as 5193, Ms. Roy?

 9      A.  I see it, yes.

10      Q.  Do you recognize it, Ms. Roy?

11      A.  Vaguely.

12      Q.  So fair to say that, on January 2nd, 2008, you

13 were asking Mr. Campbell whether you could disband the

14 PacifiCare project team; is that correct?

15      A.  Yes, that's what it says, correct.

16      Q.  Did that in fact happen?

17      A.  Not sure if it happened right at that time.

18      Q.  Would it have happened sometime around January

19 of 2008?

20      A.  It could have happened several months later.

21 Honestly, I don't remember.

22      Q.  Sometime in 2008?

23      A.  Mm-hmm.

24      Q.  Was that a "yes"?

25      A.  I said it could have.
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 1      Q.  So is your best recollection as you sit here

 2 today that the project team was disbanded sometime in

 3 2008?

 4      MR. STRUMWASSER:  That mischaracterizes her

 5 testimony.

 6      MR. VELKEI:  I'm asking a question.  How could it

 7 be mischaracterizing her testimony?

 8      THE COURT:  All right.  Come on.  Come on.

 9          Is that correct?

10      THE WITNESS:  I don't know.  It could have been.

11      THE COURT:  Move on.

12      MR. VELKEI:  Q.  No recollection with regard to

13 these discussion, Ms. Roy, with Mr. Campbell?

14      MR. STRUMWASSER:  Recollection of?

15          Objection, ambiguous.

16      MR. VELKEI:  Q.  Do you recall anything with

17 regard to these discussions you had with Mr. Campbell

18 back in January of '08 with regard to disbanding the

19 PacifiCare project team?

20      MR. STRUMWASSER:  I'm sorry.  It -- I don't

21 understand that she had testified that there were any

22 discussions.

23      MR. VELKEI:  There's an e-mail --

24      MR. STRUMWASSER:  That's not a discussion.  That's

25 an e-mail.
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 1      MR. VELKEI:  -- from Ms. Roy to Mr. Campbell

 2 dealing with this issue.

 3      Q.  Do you recall anything with regard to any

 4 discussion, correspondence that you had with

 5 Mr. Campbell about the question you raised, which is,

 6 when we can disband the PacifiCare project team?

 7      A.  I can tell you I'm sure there were one or two

 8 discussions, but there's nothing that's outstanding

 9 about it.  And I don't know exactly when.

10      Q.  In 2008, did you become responsible for

11 assigning work related to PacifiCare complaints?

12      A.  I was responsible for assigning all the work

13 received in my unit, and that would include PacifiCare.

14      Q.  Was some of the PacifiCare work being handled

15 outside of your unit in 2008?

16      A.  I don't remember.

17      Q.  Okay.  Now, do you recall at some point in

18 time in May of 2009 communicating with Mr. Masters to

19 go back and look at closed complaint files related to

20 PacifiCare?

21      A.  Yes.

22      Q.  And what do you recall about -- was there an

23 oral conversation with Mr. Masters or was it in

24 writing?

25      A.  It was oral.
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 1      Q.  What do you recall of that conversation?

 2      A.  Just that we had to re-review those cases was

 3 a request by our management.

 4      Q.  So when you say re-review those cases, are you

 5 referring to complaint files that were closed in 2008

 6 up until May in 2009?

 7      A.  I don't remember the parameters.  I know it

 8 did occur, there was a request in May or June 2009 to

 9 re-review a few cases.

10      Q.  Who made that request to you?

11      A.  Leone Tiffany.

12      Q.  What specifically did she ask you to do?

13      A.  Just that, to re-review the cases.

14      Q.  So reopen the complaint files?

15      A.  No, no.  We only -- generally, we don't reopen

16 them.  If a case was reopened, it was simply a

17 technical issue with the computer.

18      Q.  I don't understand what you mean "simply a

19 technical issue with the computer."

20      A.  Well, our computers are set up that, after a

21 particular date after it's been closed for a particular

22 time, you can't make any changes or even write a letter

23 and save it on the system because it's locked.  So then

24 you'd have to have it reopened to unlock it.

25      Q.  Is it your testimony that you were only asking
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 1 Mr.  Masters to look at open complaint files?

 2      A.  No.  He had to look at all of the cases

 3 that -- whatever it was of her parameters.

 4      Q.  So he had to go back and re-review all of the

 5 complaints that were submitted to the CSB related to

 6 PacifiCare?

 7      A.  Not all of them, just whatever the parameters

 8 were in her request.

 9      Q.  Were the parameters set forth in writing?

10      A.  I don't recall.  I don't believe so.

11      Q.  You have no recollection whatsoever --

12      A.  None.

13      Q.  You have no recollection whatsoever of the

14 parameters of that request, Ms. Roy?

15      A.  No, I'm sorry.  I don't.

16      Q.  I'd like you to take a look at what's been

17 entered into evidence as Exhibit 5150.  Let me see if I

18 can get a copy of that for you.

19          Why don't you take a moment to look that over,

20 and let me know when you're done, Ms. Roy.

21      A.  Mm-hmm.

22          Okay.

23      Q.  Okay.  Do you recognize Exhibit 5150, Ms. Roy?

24      A.  I don't recognize this first page.

25      Q.  Okay.  How about the pages after that?
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 1      A.  These appear -- yeah.

 2      Q.  These were printouts from the database?

 3      A.  That's correct.

 4      Q.  Related to complaints against PacifiCare?

 5      A.  Correct.

 6      Q.  It appears to me -- I guess the first -- let's

 7 go through the pages.  And to be clear, so the record's

 8 clear, the documents behind the first page, were these

 9 provided to Mr. Masters by you?

10      A.  They may have been.  They're dated April 30th,

11 2009.

12      Q.  Okay.  Now, if I can -- if we go

13 through -- do you see on the second page, it says "Page

14 1 of 35," on the second page of the document?  Do you

15 see in the upper right-hand corner, Page 1 of 35?

16      A.  Oh, okay.

17      Q.  Right?

18      A.  Yes.

19      Q.  The first -- you see they go seriatim one

20 after the other, 6, 7?  So let's jump all the way to

21 Page 35.  Okay?  See 35 of 35?

22      A.  Mm-hmm.

23      Q.  These printouts --

24      A.  Is that a yes?

25      A.  Yes, I'm sorry.
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 1      Q.  These printouts Pages 1 of 35 through 35 of 35

 2 reflect closed complaint files closed in 2008, correct?

 3      A.  Correct.

 4      Q.  It's your testimony that, in fact, Mr. Masters

 5 was instructed to reopen these complaint files and see

 6 if he thought there were additional violations to be

 7 assessed?

 8      A.  No, that's not my testimony.

 9      Q.  What was Mr. Masters supposed to do with this

10 spreadsheet of closed complaint files from 2008?

11      A.  Well, it appears he double-checked and made

12 notes on the system while pulling the files.

13      Q.  Why was Mr. Masters given a copy of this

14 printout, Pages 1 of 35 through 35 of 35?  What was he

15 supposed to do with this?

16      A.  He was supposed to double-check all of the

17 cases to be sure everything is correct.

18      Q.  When you say "double-check all of the cases to

19 make sure everything is correct," what does that mean?

20      A.  That means reviewing the entire case to make

21 sure that all the coding, every -- all the input, data

22 input in the system is correct to make sure that the

23 violations are correct, violation letters.

24      Q.  To see if there are additional violations that

25 should be assessed?
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 1      A.  Or some that would be removed.

 2      Q.  Meaning that he should, amongst other things,

 3 see if there were additional violations to be assessed?

 4      A.  Also to be removed.  We just wanted accurate.

 5      Q.  Is that a yes or no to my first question?  Was

 6 he instructed as part of his responsibilities to see if

 7 there were additional violations that in his opinion

 8 should have been assessed here?

 9      MR. STRUMWASSER:  I'm sorry.  The question is

10 ambiguous as to whether that was the extent or an item

11 in there.

12      MR. VELKEI:  It's an item.  We'll start with that.

13      Q.  Was that part of his task in looking at these

14 complaint files?

15      A.  No.  It's to be sure it was accurate.

16      Q.  In making sure that it was accurate, Ms. Roy,

17 would that involve him evaluating again whether or not

18 there should be additional violations assessed in these

19 complaint files?

20      A.  I don't know how to answer that.  That's very

21 one-sided.

22      Q.  I'm not trying to make it one-sided.  Was that

23 part of his job responsibilities or not?

24      A.  It was to review it to make sure that they

25 were -- the violations found were correct, whether that
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 1 means adding or taking away.

 2      Q.  If he thought more violations should be added,

 3 did he have the ability pursuant to his instructions

 4 from you to add violations?

 5      A.  Yes.

 6      Q.  Now, all of these complaint files were closed,

 7 correct?

 8      A.  Yes.

 9      Q.  So he had to reopen the closed complaint files

10 to do what was asked of him, correct?

11      A.  No, not unless the system actually required.

12 Depends on the age of the individual file.

13      Q.  In other words, that there were some files

14 that he may have actually had to get IT involved to

15 open them and access?

16      A.  Mm-hmm, yes.

17      Q.  But all of them were closed?

18      A.  Yes.

19      Q.  Right?  And if you're reopening the

20 investigation --

21      A.  No, we're not.

22      Q.  You were not reopening the investigation?

23      A.  It was only for technical reasons.

24      Q.  You were only reopening the investigation for

25 technical reasons?
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 1      A.  Yeah.  As I said earlier, once a case has been

 2 closed for a certain period of time, it is locked in

 3 the system, and you can't generate a new letter.

 4      Q.  So you're focused on "closed" from a technical

 5 perspective?

 6      A.  Correct.

 7      Q.  I'm focused on a determination was made by

 8 some compliance officer with regard to the complaint

 9 files in this database that they were closed and no

10 further action need to be taken.

11      Mr. STRUMWASSER:  Your Honor, this is truly

12 irrelevant.  This is all about how we got here.

13      THE COURT:  Overruled.

14      MR. VELKEI:  Could you read back the question,

15 please?

16          (Discussion off the record)

17      MR. VELKEI:  Q.  So that the record is clear, a

18 determination may have been made by a compliance

19 officers within your unit that these complaint files

20 should be closed, correct?

21      A.  Correct.

22      Q.  And a decision was made by Ms. Tiffany to go

23 back and have somebody else look at these complaint

24 files despite the determinations that had already been

25 made, correct?
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 1      A.  Correct.

 2      Q.  Do you know why Ms. Tiffany asked you to do

 3 that?

 4      A.  Because we wanted to be sure that all of the

 5 data was correct, and that included the violations.

 6      Q.  Was there some concern that the violations

 7 cited in here were not correct?

 8      A.  No, but different people had different

 9 interpretations.  We just wanted to double-check.

10      Q.  "Different people had different

11 interpretations."  Who are the people that you're

12 referring to?

13      A.  People in my unit, the different officers.

14      Q.  Meaning two different officers can look at the

15 same complaint file and come up with different

16 determinations of whether the law has been violated?

17      A.  Well, no.  It depends -- they'll have a

18 different focus at different times during the handling

19 of the case.

20      Q.  I'm assuming that two different compliance

21 officers can look at the same file and come up with

22 different violations, if any, correct?

23      A.  No, it shouldn't be.  It should be the same

24 violations.

25      Q.  But if they should be the same violations, why
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 1 would you go through all the effort of reopening these

 2 files to determine whether they were in fact properly

 3 cited?

 4      A.  They weren't reopened.

 5      Q.  Why did you go back -- if all officers come to

 6 the same conclusions, why would you have Mr. Masters go

 7 through work of reevaluating each and every one of

 8 these complaint files to determine whether the

 9 appropriate decisions had been made?

10      MR. STRUMWASSER:  Misstates her testimony.  She

11 didn't say all officers would come to the same

12 conclusion.

13      THE COURT:  I think you can answer the question.

14      MR. VELKEI:  Thank you, your Honor.

15      THE WITNESS:  To ensure that everything is correct

16 in the file.

17      MR. VELKEI:  Q.  What caused you to be concerned

18 that it was not correct in the file?

19      A.  It was not a concern.  This is something we do

20 frequently.

21      Q.  You just testified somebody was concerned that

22 they wanted to make sure that the right violations had

23 been cited, correct?

24      A.  Mm-hmm.

25      Q.  Who was the person that was concerned?
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 1      MR. STRUMWASSER:  Assumes facts not -- well, no

 2 foundation.

 3      THE COURT:  Overruled.

 4      MR. STRUMWASSER:  No foundation is also overruled?

 5      THE COURT:  She just said that.

 6          If you know.

 7      MR. VELKEI:  Q.  Who was concerned, Ms. Roy?

 8      A.  I don't know if somebody was concerned.  Those

 9 were my orders from Ms. Tiffany.

10      Q.  So Ms. Tiffany may have a better sense of what

11 the concerns were and who was concerned in particular?

12      A.  I don't know.

13      Q.  Did she tell you who was concerned?

14      A.  Not that I recall, no.

15      Q.  Most of the complaints in this particular

16 printout for 2008, the majority of the complaints,

17 there were no violations cited; isn't that correct?

18      A.  I have no idea.

19      Q.  Why don't we go through page by page, make

20 sure I can understand what this printout reflects.  So

21 if we can go to Page 1 of 35, correct?

22      A.  Mm-hmm.

23      Q.  Now, these are two complaint files, right?

24      A.  Mm-hmm.

25      Q.  Yes?
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 1      A.  Yes.

 2      Q.  I need to you speak up, and give audible

 3 responses for the record.

 4      A.  Mm-hmm.

 5      Q.  Is that a "yes"?

 6      THE WITNESS:  That's a yes.

 7      MR. VELKEI:  Q.  So first complaint file, Scripps

 8 Memorial Hospital.  So this is by a provider; is that

 9 correct?

10      A.  Correct.

11      Q.  And there are certain violations that are

12 cited here, correct?

13      A.  Correct.

14      Q.  No violation of 790.03(h) cited or point 03

15 cited?

16      A.  No.

17      Q.  Next one is another provider, correct?

18      A.  Correct.

19      Q.  And again, a number of violations cited?

20      A.  Correct.

21      Q.  No violations of 790.03 cited in here,

22 correct?

23      A.  Correct.

24      Q.  Now, what is the violation level J?  What does

25 it stand for?
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 1      A.  Justified.

 2      Q.  Justified complaint.  And how about the V?

 3      A.  Violations.

 4      Q.  What's the difference between a J and a V?

 5      A.  We could have a case where there were

 6 violations of the law but it was not deemed to be a

 7 justified complaint.

 8      Q.  So a complaint can be in part justified and in

 9 part not justified?

10      A.  No.  At that time, we were handling -- the

11 complaint was either justified or not justified.  Even

12 if it's not justified, we can still have violations.

13      Q.  When a complaint is not justified, a

14 determination is made that the respondent, the health

15 insurance company was in fact correct as opposed to the

16 complainant?

17      A.  It would depend on the individual complaint.

18      Q.  What would depend?

19      A.  The officer determination as to whether or not

20 it was justified.

21      Q.  So going to Page 3 of 35, these are violations

22 cited.  Again, no references to 790.03, correct?

23      A.  Correct.

24      Q.  Then if we look at Pages 4, 5, 6, 7, 8, right,

25 those are all complaints where violations were cited?
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 1      A.  Yes.

 2      MR. STRUMWASSER:  You're not saying violations

 3 were cited and not justified or justified?

 4      MR. VELKEI:  I have not used those terms.

 5      Q.  And in those Pages 4 through 8, there are one,

 6 two, three, four, five, six, seven, eight, nine

 7 complaints cited; is that correct?

 8      A.  I haven't counted them.

 9      MR. STRUMWASSER:  If that's preliminary to

10 something, I suppose you have to do it.  But if it's

11 just a matter of having her count up what's on the

12 paper, the document speaks for itself.

13      MR. VELKEI:  I just want to make sure I understand

14 this document.  It's a pretty important document.

15      Q.  Nine?

16      A.  Up to Page 8, I counted 13.

17      Q.  Maybe I'm missing something.  If we go back to

18 4, why don't we count together.

19      A.  Oh, back to 4.  I'm sorry.  I went back to 1.

20 Do you want Page 4 or Page 1?

21      Q.  Page 4, Ms. Roy.

22      A.  Sorry.

23      Q.  It's okay.

24      Q.  Let's just go through it.  Page 4, there's two

25 complaints?
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 1      A.  You're right, nine from Page 4.

 2      Q.  Okay.  Now, if we turn to Page -- just so

 3 we're clear, no violation of 790.03 cited in there?

 4      A.  No, there is one 790.

 5      Q.  Where is that?

 6      A.  Page 4, first case.

 7      Q.  So in all these citations here, there's only

 8 one citation to 790.03, correct?

 9      A.  Correct.

10      Q.  All the others are alleged violations of

11 different statutes, correct?

12      A.  Correct.

13      Q.  Okay.  We get to Page 9.  The first one at the

14 top, this reflects a complaint where there were no

15 violations cited; is that correct?

16      A.  Yes.

17      Q.  So if we turn to the next page, Page 10, of

18 the four complaints reflected on this sheet, three of

19 the four complaints a determination was made actually

20 by Mr. Masters that no violation should be cited?

21      THE COURT:  No.

22      MR. STRUMWASSER:  What page again?

23      MR. VELKEI:  Page 10.

24      MR. STRUMWASSER:  That's not right.

25      THE COURT:  That's not right.
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 1      MR. VELKEI:  Okay.  Excuse me.  So --

 2      Q.  On Page 10, there's four complaints reflected

 3 here, correct?

 4      A.  Correct.

 5      Q.  Two of them reflect that there were no

 6 violations cited, correct?

 7      A.  Correct.

 8      Q.  And those two were Mr. Masters, were handled

 9 by Mr. Masters?

10      A.  Correct.

11      Q.  Both of which were closed sometime in March or

12 August of '08?

13      A.  Correct.

14      Q.  Now, was Mr. Masters supposed to go back over

15 his own work and see whether he agreed with it?

16      A.  Well, yes.  If we have a run, it doesn't

17 matter who the officer is, it still has to be reviewed

18 again.

19      Q.  Was there some concern that Mr. Masters wasn't

20 doing his job the first time?

21      A.  No.

22      Q.  If we go to the next page, Page 11, we've got

23 three complaints, correct?

24      A.  Mm-hmm.

25      Q.  And all of which were handled by Mr. Masters,
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 1 right?

 2      A.  Correct.

 3      Q.  Two of which Mr. Masters concluded no

 4 violations were appropriate, correct?

 5      A.  Correct.

 6      Q.  So if we jump to Page 16, on this page, we

 7 have six complaints referenced, correct?

 8      A.  Correct.

 9      Q.  And a determination was made that none of

10 those six complaints warranted a violation, correct?

11      A.  That's incorrect.

12      Q.  Am I missing something?

13      THE COURT:  There's at least two.

14      THE WITNESS:  Two.

15      MR. VELKEI:  All right.

16      Q.  So let's go back through.  Page 16, we've got

17 one, two, three, four, five, six complaints reflected

18 and there is --

19      THE COURT:  The second and the sixth reflect

20 violations.

21      MR. VELKEI:  Okay.

22      Q.  And the other four reflected on the page, a

23 determination was made that no violation should be

24 cited, correct?

25      A.  Correct.
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 1      Q.  That included a determination by Mr. Masters

 2 himself, right?

 3      A.  I believe so, yes.

 4      Q.  Going to the next page, we have six

 5 complaints, correct?

 6      A.  Yes.

 7      Q.  And a determination was made there that none

 8 of those complaints there should be any violations

 9 cited against PacifiCare, correct?

10      MR. STRUMWASSER:  No.

11      THE COURT:  No.

12      MR. VELKEI:  Did I miss one again?

13      THE COURT:  The third.

14      MR. VELKEI:  Okay.

15      Q.  So of the -- on Page 17, of the six complaints

16 reflected, five of them a conclusion was made that no

17 violation should be cited?

18      A.  Correct.

19      Q.  All right.  And then on the next page, Page

20 18, six complaints reflected.  None of them -- a

21 determination was made that none of these complaint

22 files there should be any citation against PacifiCare,

23 correct?

24      MR. STRUMWASSER:  I'm going to reiterate my

25 objection.  This document speaks for itself.
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 1      THE COURT:  So at this point, you've got it right.

 2 Now, is there something new you want to determine?

 3      MR. VELKEI:  I just want to make sure I'm

 4 understanding.

 5          So on this page --

 6      THE COURT:  You understood that one.  So let's

 7 move on.

 8      MR. VELKEI:  Okay.  Now, the different

 9 designations, where it says, "Dispo 1" -- right?  It

10 says -- they've got different codes.  Those correspond

11 to some action taken, correct?

12      A.  "Disposition" means the final result of the

13 case.

14      Q.  Okay.  Now there is also a Disposition 2

15 reflected here.  You see along the right-hand column

16 "Dispo 1," "Dispo 2," "Dispo 3"?

17      A.  I see.

18      Q.  What does that mean?  Why are there multiple

19 like that?

20      A.  Well, there are several choices, and more than

21 one situation or description may fit a case.  So we

22 have to put in all or any that apply.

23      Q.  Okay.  Let's move on then, if we can, to --

24 let's go to the 35 -- Page 35 of 35.  Right?  Then if

25 we're turning -- do you see the page that says "next"?
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 1      A.  Mm-hmm.

 2      Q.  Then we see Pages 2 of 18 all the way through

 3 18 of 18?

 4      A.  Mm-hmm.

 5      Q.  And these would have been complaint files that

 6 were closed in 2009, between January 1 of 2009 and

 7 April 30; is that correct?

 8      MR. STRUMWASSER:  Just so we're clear here, I'm

 9 sorry to -- I don't believe it is correct, 2 of 18

10 through 18 of 18.  You know --

11      THE COURT:  I can't hear Mr. Strumwasser either.

12      MR. STRUMWASSER:  The point was, he took us from

13 1 through 35 to 35 through 35, but there's a gap.

14      THE COURT:  We have 2 of 18.

15      MR. STRUMWASSER:  But it's not really 18 in this

16 document.

17      MR. VELKEI:  Maybe the witness, Ms. Roy, can

18 explain what's going on.  I think Mr. Strumwasser is

19 correct.  So why don't we use the numbers at the bottom

20 right-hand of the page.  Do you see a handwritten "38,"

21 "39," "40," "41"?  I think your lawyer is correct.  It

22 goes Page 2 of 18, 3 of 18, 13 of 18.  Then it looks

23 like maybe 18 of 18?

24      THE COURT:  16.

25      MR. VELKEI:  16 of 18, and then 18 of 18.
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 1      Q.  Do you know what's going on here, Ms. Roy, why

 2 there are gaps?

 3      A.  I don't know.

 4      Q.  If we turn to Page 48, this appears to go

 5 consecutively from 1 of 18 through all the way, 18 of

 6 18.  Does this document, which is reflective of 48 to

 7 64 of 5150, correspond to all closed complaint files?

 8      THE COURT:  Actually, it goes through Page 65.

 9      MR. VELKEI:  Thank you, your Honor.

10      MR. STRUMWASSER:  And there's no foundation.

11      THE COURT:  If she knows.

12      MR. VELKEI:  Q.  All closed complaint files

13 between January 1 of '09 and April 30th of '09?

14      A.  I don't know.  I don't know.

15      Q.  No idea?

16      A.  No.

17      Q.  Fair to say that a number of these complaint

18 files have been closed for over one year, at least

19 going back to the original -- let's focus now on the

20 2008 period, the first document, which is 1 of 35 --

21      A.  Okay.

22      Q.  -- through 35 of 35.  There were certainly a

23 number of complaint files that had been closed for

24 approximately a year at the time Mr. Masters went back

25 to look at this -- these particular files, correct?
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 1      A.  Correct.

 2      Q.  Now, I believe you testified that this happens

 3 fairly regularly?

 4      A.  We have a variety of projects; we have

 5 continuing projects.  There's always a project in our

 6 bureau, and there are a variety of reasons why we will

 7 print out a run.

 8      Q.  Mr. Masters reached a conclusion with a number

 9 of these complaint files that additional violations

10 should have been cited; is that correct?

11      A.  That's what he said.

12      Q.  He never reported back to you on the results

13 of the project?

14      A.  Oh, he did talk to me about it.

15      Q.  What did he tell you, Ms. Roy?

16      A.  He had to delete some violations, and he had

17 to add some violations too.

18      Q.  Would there be a way, a record, to determine

19 which violations he deleted and which ones he added?

20      A.  I'm really not sure on that.  I believe you'd

21 have to go to the IT department.

22      Q.  There was actually a written report prepared

23 by Mr. Masters, correct?

24      A.  I believe so.

25      Q.  So wouldn't have to go back to the IT
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 1 department; you could actually just look at that

 2 report, correct?

 3      A.  Possibly.

 4      Q.  Was that report given to you directly?

 5      A.  I don't remember.

 6      Q.  Back to the, "this happens all the time," when

 7 was the last time you recall somebody within your unit

 8 going back over claim files that have been closed for

 9 one year and finding additional violations?

10      MR. STRUMWASSER:  Objection, irrelevant.

11      THE COURT:  Overruled.

12      THE WITNESS:  This is -- these are checked

13 whenever we're looking at the record of insurance and

14 the -- actually, the year is irrelevant because it's

15 the law that was in force at the time.

16      MR. VELKEI:  Q.  When was the last time that you

17 can recall instructing one of your compliance officers

18 to go back to complaint files that have been closed for

19 one year to go and assess whether additional violations

20 should be added or violations removed?

21      A.  That's -- if we're investigating a company and

22 looking at records, that's just a matter of course.  We

23 always do those things.

24      THE COURT:  So you need to listen to the question

25 and answer the question that's asked.  If you need to
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 1 explain it, you can.  The question is, when was the

 2 last time?

 3      THE WITNESS:  Oh.  When was the -- honestly, I'm

 4 not sure.  We have investigations going on with the

 5 activities of companies, so I know we've looked at

 6 these things.

 7      MR. VELKEI:  Q.  But the investigation had been

 8 concluded against PacifiCare in May of 2009, correct?

 9      A.  What do you mean when you say "investigation"?

10      Q.  What do you mean when you say "investigation,"

11 Ms. Roy?

12          As I understand it, the CSB's investigation of

13 PacifiCare had ended by May of 2009, correct?

14      A.  I don't know.

15      Q.  Wouldn't that be a relevant fact in

16 determining whether this was usual or unusual?

17      A.  No.  If I -- my superiors ask me to print out

18 a run on a particular company and double-check records,

19 really, whether the investigation is ongoing or closed

20 doesn't make any difference.  Those are my orders, and

21 that's what I have to do.

22      Q.  And you follow your orders?

23      A.  Yes.

24      Q.  And those were the orders from Ms. Tiffany?

25      A.  Yes.
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 1      Q.  Back to my question, can you think of another

 2 situation where complaint files have been closed for

 3 over a year, no investigation is pending -- this is a

 4 hypothetical -- and you go back and evaluate whether

 5 additional violations should be assessed or violations

 6 removed?

 7      MR. STRUMWASSER:  That's just a yes or no

 8 question.  Can you think of any instances?

 9      THE WITNESS:  Yes.

10      MR. VELKEI:  Q.  Okay.  Could you identify --

11      MR. STRUMWASSER:  Excuse me.  The reason why I

12 asked -- to the extent that she's been asked to do that

13 in connection with an ongoing investigation, I'll

14 object on the grounds that it's official information

15 and investigative files.

16      MR. VELKEI:  Just to be clear, my question was not

17 an ongoing investigation.

18      Q.  The situation where there is no longer an

19 investigation by your unit, complaint files have been

20 closed for over a year, can you recollect one instance,

21 let's say in the last 12 months, where you went back to

22 those complaint files and had somebody look to see

23 whether additional violations should be assessed or

24 violations removed?

25      A.  Okay.  I'd have to say yes.  I'm not always
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 1 advised if an investigation is completed.  Like I said,

 2 that doesn't matter.  If I have instructions to do

 3 this, doesn't -- regardless of how old the closing date

 4 is on a file doesn't matter.  That's what I have to do.

 5      Q.  So you would not have done this without being

 6 instructed by your superiors; is that correct?

 7      A.  That's right.

 8      Q.  Would you have conversations with anybody

 9 other than Ms. Tiffany about these instructions?

10      A.  I don't recall.

11      Q.  If your answer is you don't know, just tell me

12 you don't know.  But to go back to my initial

13 hypothetical or situation, you've got complaint files

14 that have been closed for over a year, no investigation

15 is pending; can you think of one instance in the last

16 12 months where -- other than PacifiCare, where you've

17 been instructed to have somebody go back through those

18 closed complaint files?

19      MR. STRUMWASSER:  The problem is that the witness

20 has testified she doesn't know whether the

21 investigation is closed or not.

22      THE COURT:  But I'm going allow the question

23 whether she knows it's closed or not.

24      THE WITNESS:  Yes.

25      MR. VELKEI:  Q.  Could you identify the licensed
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 1 entity that was the subject of this kind of conduct by

 2 your Department?

 3      MR. STRUMWASSER:  Wait a minute.  That's exactly

 4 the problem.  She's been told to go and look at files

 5 of a licensed entity.  Obviously there's some --

 6      THE COURT:  I'm going sustain the objection.  She

 7 said she did it.  I don't need to know who.

 8      MR. VELKEI:  Your Honor, if I may, I'd like to

 9 just revisit this issue at the lunch break or after.

10      THE COURT:  Sure.

11      MR. VELKEI:  I want to keep the flow.

12          So I appreciate your instruction.

13      Q.  Did Mr. Masters involve other compliance

14 officers in this project?

15      A.  Not -- no, not that I'm aware of.

16      Q.  Did Mr. Masters have conversations with you

17 with regard to the results of his task?

18      A.  Mm-hmm, yes.

19      Q.  Multiple conversations?

20      A.  Probably a few, yeah.

21      Q.  But you're guessing right now?

22      A.  I don't recall each and every conversation,

23 but I keep -- the lines of communication between me and

24 my officers are always open.  They will come to me and

25 provide a status or give me an opinion.  That's just a
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 1 daily occurrence.

 2      Q.  Okay.  What do you recollect of those status

 3 reports from Mr. Masters?  What do you recall him

 4 telling you of the results of his work?

 5      A.  The most prominent thing I remember is that --

 6 it's a busy unit.  And he had a lot of work to do.  So

 7 he would tell me that he's really trying to get a lot

 8 done, and he had a lot of work.  And it was mostly

 9 about the work flow.

10      Q.  So he was complaining about having to do this

11 project on top of everything else he had to do?

12      A.  Not necessarily complaining.  He was just

13 advising me where it is.  If I asked him where he was

14 with it, he would say, "I'm really working hard on it

15 and trying to keep up."

16      Q.  But he was notifying you that he had conflicts

17 in his schedule which did not allow him to devote his

18 full attention to this?

19      A.  No.  He did devote his full attention to it.

20      Q.  What else do you recall of these

21 conversations, Ms. Roy?

22      A.  That's really -- I'm sure we discussed it

23 further, but I don't recall details.

24      Q.  Did you request that Mr. Masters keep others

25 updated in addition to yourself?
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 1      A.  I don't recall.

 2      Q.  The document that Mr. Masters prepared --

 3      A.  Mm-hmm?

 4      Q.  -- did you instruct him to prepare that?

 5      A.  Yes.  I told him we needed a report.

 6      Q.  And Ms. Tiffany had told you that she wanted a

 7 report made?

 8      A.  I don't recall.  Probably.  But honestly, I

 9 don't recall.

10      Q.  Did Mr. Masters give the report to you or did

11 he give it to Ms. Tiffany directly, the written report?

12      A.  That, I -- I don't know.  He would have been

13 instructed to give it to me and to Ms. Tiffany and to

14 the bureau chief.

15      Q.  So the bureau chief wanted a copy as well?

16      A.  It's just the chain of command.

17      Q.  Did the bureau chief want a copy as well,

18 Ms. Roy?

19      A.  I don't know.  I would assume so.  I don't

20 recall.

21      Q.  Who was your bureau chief at the time?

22      A.  Patrick Campbell.

23      Q.  When Ms. Leone asked you to -- or instructed

24 you to have this work done --

25      MR. STRUMWASSER:  Tiffany.
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 1      MR. VELKEI:  Q.  Ms. Tiffany instructed you to

 2 have this work done.  Did you ask her why?

 3      A.  I don't -- I just don't recall.

 4      Q.  Let's flip back to this first page of 5150.

 5 This appears to be a list of files that Mr. Masters

 6 could not locate.  Do you agree?

 7      A.  That's what it says at the top.

 8      Q.  So for the 2008 time frame, there were 47

 9 files that Mr. Masters could not locate; is that

10 correct?

11      A.  That's what -- do you want me to count them?

12      Q.  I think they're already counted up there for

13 you.

14      MR. STRUMWASSER:  Then the document speaks for

15 itself, I think.

16      MR. VELKEI:  Q.  Do you have an answer, ma'am.

17      MR. STRUMWASSER:  There's an objection pending.

18 The document speaks for itself.

19      THE COURT:  Overruled.

20      THE WITNESS:  It appears this enumerates the files

21 that we were unable to locate.

22      MR. VELKEI:  Q.  47 for 2008 alone, correct?

23      A.  47 out of 142.

24      Q.  Now, the 142, where did you get that from?

25      A.  That's generated from our system.
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 1      Q.  Can you show me where you're looking at the

 2 document 5150?

 3      A.  At the very top, on the page -- actually, I'm

 4 looking at Page 2 of 35.

 5          At the top in the title, it says, "Consumer

 6 Complaints Division."  Underneath it says "PacifiCare

 7 2008 Closed Files 142."

 8      Q.  So then, just so we're clear, over a third of

 9 the complaint files for 2008 that were closed couldn't

10 be located?

11      A.  Not necessarily.  This document is dated May

12 29th.  Then we had -- April 30th is on this 35-page

13 run.  And then -- let's see.  We had another run dated

14 June 3rd.  So okay, it must be from the April run.

15      Q.  Ms. Roy, you testified, I believe, that there

16 were 142 complaints against PacifiCare that were closed

17 in 2008; is that correct?

18      A.  That's right.  That's what I have here.

19      Q.  So 47 is roughly -- is more than a third of

20 the total complaint files were missing?

21      MR. STRUMWASSER:  Argumentative.

22      MR. VELKEI:  How is it argumentative?

23      MR. STRUMWASSER:  The Court can take official

24 notice.

25      THE COURT:  You don't need an answer to that
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 1 question, right?

 2      MR. VELKEI:  I thought I did, your Honor.  But

 3 I'll leave it up to you.

 4      THE COURT:  You can argue it without an answer to

 5 it because it's mathematical.  If there's 142 and you

 6 divide it by 3 --

 7      MR. VELKEI:  Thanks, your Honor.

 8      Q.  Did that concern you, Ms. Roy, that 47 files

 9 were missing out of the 142 for 2008?

10      A.  Yes, it would.

11      Q.  Does it happen very often?

12      A.  I'd have to say it's sporadic.  Generally we

13 can locate our files.

14      Q.  What efforts did you make when this

15 information was brought to your attention to get to the

16 bottom of why 47 of 142 complaint files were missing?

17      A.  I don't recall exactly what I did.

18      Q.  Do you recall anything of what did you in that

19 regard?

20      A.  I can tell you what we normally do, but I

21 don't recall at the time what I did for this particular

22 list.

23      Q.  Did you report the fact to Ms. Tiffany that 47

24 complaint files were missing?

25      A.  I don't recall.  Most likely I did, but I
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 1 don't recall.

 2      Q.  Now, would you have had any kind of written

 3 reports with Ms. Tiffany on this subject matter?

 4      A.  What do you mean when you say written reports?

 5      Q.  Did you correspond with Ms. Tiffany by e-mail?

 6      A.  We may have, but I don't recall.

 7      Q.  Don't recall one way or the other with regard

 8 to communicating with her by e-mail about this subject

 9 matter?

10      A.  No I frequently spoke to her verbally.

11      Q.  What is a legal services referral?

12      A.  That is a report sent to our legal service --

13 our legal division to review a company where we have

14 found several violations of the law, and we send it to

15 legal for their opinion.

16      Q.  And is that typically prepared in advance of

17 litigation or after litigation?

18      A.  In advance.  It's also ongoing.

19      Q.  Now, Mr. Masters prepared a legal services

20 referral in connection with this project?

21      A.  Yes.

22      Q.  Fair to say that was prepared well after the

23 litigation had been filed?

24      MR. STRUMWASSER:  Assumes facts not in evidence --

25 excuse me.  There's no foundation that she knows when
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 1 it was filed.

 2      THE COURT:  If she knows.

 3      THE WITNESS:  I don't know.

 4      MR. VELKEI:  Q.  Do you know what Ms. Tiffany did

 5 with the information she obtained from you and

 6 Mr. Masters?

 7      A.  No.

 8      Q.  Would Ms. Tiffany be a better person to ask on

 9 that subject matter?

10      A.  Probably.

11      Q.  How many conversations had you had with

12 Ms. Tiffany, just roughly, about PacifiCare in 2009?

13      A.  Oh, I have no idea.

14      Q.  Was it -- well, withdraw that question.

15          Anybody else, to your knowledge, other than

16 Ms. Tiffany and Mr. Masters and yourself and the bureau

17 chief that were involved in reviewing Mr. Masters'

18 conclusions in any way in the investigations that he

19 undertook pursuant to your instructions?

20      A.  At that initial phase?

21      Q.  At any phase.

22      A.  Well, the legal services request was sent to

23 our legal division.

24      Q.  That would be sent to Ms. Rosen?

25      A.  I believe -- I'm not sure if it was sent to



5673

 1 her attention.  It would just be sent to the legal

 2 division.

 3      MR. VELKEI:  I think this is a good time to take a

 4 lunch break.

 5          What I'd like to do before we break, your

 6 Honor, is just identify two exhibits to mark into

 7 evidence.  And then I'm going to have counsel review it

 8 at the lunch break with the witness.

 9          If it's okay with the Court, I'd like to see

10 if we can just take an hour lunch because I'd like to

11 get this witness finished today.  And that way it will

12 ensure that I am able to, if that's okay with the

13 Court.

14      THE COURT:  All right.

15      MR. VELKEI:  So why don't I mark those exhibits

16 into evidence.

17      MR. VELKEI:  The first one is going to be marked

18 as 5149, your Honor.  And that is a document

19 entitled -- it's a compilation of information entitled

20 "Multiple Citations of Statute/Regulation,"

21 quote/unquote, "'Double Dipping,' Claims Services

22 Bureau Violation Notice."

23          I'm going to give you a copy, Ms. Roy.  I'll

24 give your lawyer a copy as well.

25      THE COURT:  All right.  That will be marked as
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 1 Exhibit 5194.

 2          (Respondent's Exhibit 5194 marked

 3           for identification)

 4      MR. VELKEI:  The next one in evidence will be

 5 5195, which is a document entitled, "Absence of

 6 Citations to CIC Section 10133.66(c) Claims Services

 7 Bureau Violation Letters."

 8          (Respondent's Exhibit 5195 marked

 9           for identification)

10      MR. VELKEI:  What I intend to do, your Honor, is

11 basically take the witness through the conclusions that

12 are drawn in these charts and make sure she -- that I

13 have not misstated anything that's reflected in the

14 charts.

15          And there's really two ways we can do it.  I

16 can go through each of the exhibits with the witness,

17 which will take some time -- which would be too

18 burdensome, or I can have counsel take a look at the

19 exhibits with the witness at the break.  And if counsel

20 and the witness want to stipulate, we can have her

21 agree on the record, move them into evidence.

22      MR. STRUMWASSER:  We may very well be able to

23 stipulate to one or both of these without necessarily

24 bringing in the document.  If in fact the proposition,

25 for example, to the second exhibit, 5195, is that there
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 1 are no violations -- there are no citations to

 2 10133.66(c) in the violation letters, we may be willing

 3 to stipulate to that.  We don't need the chart.

 4      MR. VELKEI:  We disagree.

 5      THE COURT:  I can leave the chart in the record

 6 and not put it into evidence if you can stipulate to

 7 the contents.

 8      MR. VELKEI:  Your Honor, actually, especially if

 9 we stipulate to the contents we would want it moved

10 into evidence.  It's an important piece of this and

11 frankly we're just summarizing documents that are in

12 the Department's possession.

13      THE COURT:  If you stipulate to something, you

14 don't put it in evidence, but it will stay with the

15 regard.  I've marked it.

16      MR. VELKEI:  Thank you, your Honor.

17      MR. STRUMWASSER:  Your Honor, we may have a

18 problem with the first one, 5194, simply because of the

19 title, the "double dipping" phrase.  I just don't know

20 if that's necessary.  We can object to that without

21 necessarily objecting to the substance of the table.

22      MR. VELKEI:  And just so the record reflects, the

23 reference to "double dipping" is from Ms. Roy's manual

24 itself.  But we can take that up after lunch.

25      THE COURT:  All right.  We'll return at close to
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 1 1:10, something like that.

 2      MR. STRUMWASSER:  How about 1:15?

 3      THE COURT:  All right.

 4          (Whereupon, the luncheon recess was taken

 5           at 12:03 o'clock p.m.)
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 1                    AFTERNOON SESSION

 2                        ---o0o---

 3          (Whereupon, all parties having been

 4           duly noted for the record, the

 5           proceedings resumed at 1:36 p.m.)

 6      THE COURT:  Okay.  So did you reach an agreement?

 7      MR. VELKEI:  Looks like we have as to one, your

 8 Honor, but not the other.

 9      THE COURT:  All right.

10      MR. VELKEI:  So 5194, there doesn't seem to be an

11 agreement.  And then on 5195, there does.  So if I

12 could sort of handle those in order.

13          Let me just turn to 5194.

14      THE COURT:  All right 5194 is agreed on.  So what

15 I'll do, it will go with the record.  Correct?

16      MR. STRUMWASSER:  No, no.

17      MR. VELKEI:  No, 5194 is not agreed upon.

18      THE COURT:  I'm sorry.  5195 is agreed upon.

19      MR. STRUMWASSER:  Let me put the stipulation on

20 the record.

21          We will stipulate that the CSB violation

22 letters contain no citations to 10133.66(c)'s

23 acknowledgement  requirement.

24      MR. VELKEI:  That seems consistent with the

25 exhibit, your Honor.
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 1      THE COURT:  I'll keep that with the record and

 2 take official notice that you've agreed on a

 3 stipulation.  I accept the stipulation.

 4      MR. VELKEI:  Thank you, your Honor.

 5      THE COURT:  5194 you want the go over; is that

 6 correct?

 7      MR. VELKEI:  It seems that way.

 8      THE COURT:  All right.  Go ahead.

 9        DIRECT EXAMINATION BY MR. VELKEI (resumed)

10      MR. VELKEI:  Q.  Before I get there, I just wanted

11 to do a little cleanup from the morning session.

12          Kind of coming back to those closed claim

13 files, are there any standards, anything in writing

14 reflecting when it's appropriate for a compliance

15 officer to go back over closed claim files and

16 re-evaluate the citations made?

17      A.  Nothing in writing.  It's at the discretion of

18 management.

19      Q.  So this would not happen absent an instruction

20 from upper management?

21      A.  Correct.

22      Q.  How many times, to your recollection, in 2009

23 were you instructed by upper management to go back over

24 closed claim files and reevaluate for citations made?

25      A.  I have no idea.  Pertaining to the PacifiCare
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 1 or any company?

 2      Q.  Any company.

 3      A.  Oh.  I really don't know.

 4      Q.  Can't recall any?

 5      A.  I don't know.

 6      Q.  So no, you can't recall any other instances

 7 other than PacifiCare?

 8      A.  I don't recall, period.

 9      Q.  Fair to say it's not a common occurrence,

10 Ms. Roy?

11      A.  It is a very common occurrence.

12      Q.  You just can't recall one instance other than

13 PacifiCare in 2009, ma'am?

14      A.  I don't recall in 2009.  However, when we

15 conduct a trend review in preparation for the LSR, we

16 are going back over older closed files.

17      Q.  "Train review," meaning training review?

18      A.  "Trend."

19      Q.  Trend review.

20      A.  Trend.

21      Q.  Now, a trend review looks back over citations

22 to determine patterns, correct?

23      A.  One of the things we look at, yes.

24      Q.  You're saying that the trend review also

25 encompasses going back and changing the violations that
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 1 were cited?

 2      A.  No.  It encompasses going back to be sure that

 3 the cited violations are correct.

 4      Q.  Could you tell me what this is called?

 5      A.  What's "this"?

 6      Q.  What's the formal name of this process, "trend

 7 review"?

 8      A.  Yes.

 9      Q.  That's it?

10      A.  Mm-hmm.

11      Q.  Trend review.  Can you show -- are there any

12 written guidelines that discuss when a trend review

13 happens?

14      A.  No.

15      Q.  Fair to say there's nothing in the manual that

16 you spent weeks preparing with regard to this issue?

17      A.  Not in that manual, certainly not.

18      Q.  Not in any --

19      A.  Nothing.

20      THE COURT:  Let him finish his question.

21      MR. VELKEI:  Q.  Not in any manual to your

22 knowledge, correct?

23      A.  Correct.

24      Q.  And I would ask that you speak up so that the

25 people at the other end of this setting can hear you.
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 1 I'd appreciate it.

 2      A.  Okay.

 3      Q.  And that was a "correct," that last answer.

 4          Now, you seemed to suggest that, when

 5 Mr. Masters went back and looked at closed complaint

 6 files, that there may have been instances where the

 7 number of violations was reduced.  Was that your

 8 testimony?

 9      A.  Yes.

10      Q.  Now, in those situations, would the Department

11 have issued a new letter notifying respondent that in

12 fact a determination had been made that less violations

13 should have been cited?

14      A.  I would have no idea.  I wouldn't be a part of

15 that process.

16      Q.  Well, you're the supervisor of Mr. Masters,

17 who was responsible for this process.

18      A.  I think I'm confused.  You mean a letter to

19 the company on one particular file?

20      Q.  Yes.

21      A.  I know that if we found additional violations

22 we would send a letter.  I'm not certain that be would

23 send the letter if violations were removed.

24      Q.  Now, why would you definitely send a letter if

25 more violations were found but not send a letter if it
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 1 turned out that too many violations were cited

 2 initially?

 3      A.  It's just a matter of time and resources.

 4      Q.  So you're going to focus all your resources on

 5 finding violations as opposed to notifying the company

 6 that violations had been reduced?

 7      MR. STRUMWASSER:  Objection, mischaracterizes

 8 testimony, argumentative.

 9      THE COURT:  Sustained.

10      MR. VELKEI:  Q.  Is it in fact the case that there

11 were multiple citations to a particular statute for one

12 date of service in connection with complaint files?

13          (Reporter interruption)

14      MR. VELKEI:  Q.  Have you ever had an opportunity

15 review some of the complaint files related to

16 PacifiCare -- not complaint files -- the citation

17 letters?

18      A.  Yes.

19      Q.  Is it in fact the case that there were

20 multiple letters where the Department cited the same

21 statute multiple times for one date of service?

22      A.  I don't recall seeing multiple letters.

23      Q.  Multiple citations to the same statute for one

24 date of service?  That, in fact, occurred, correct?

25      A.  I'm not aware of that.  There could be
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 1 multiple violations on one date of service, but they

 2 would be different violations.

 3      Q.  So in your view, it is not appropriate to cite

 4 multiple times of one statute for one date of service?

 5      A.  I don't know.  I'd have to look at the file

 6 and ascertain exactly what occurred to generate a

 7 violation.

 8      Q.  Why don't we turn -- and I'm going direct your

 9 attention to Exhibit 5194.

10          Now, I understand from your attorney that

11 you're not prepared to stipulate to the information

12 contained in here, so what I thought we'd do is go

13 through each of those exhibits.

14      MR. STRUMWASSER:  Excuse me.  Let's be clear.

15 We're not prepared to stipulate.  She hasn't been asked

16 to.

17      MR. VELKEI:  Q.  We're going to go through each of

18 these exhibits and make sure that this chart accurately

19 states the citations that were made where there were

20 multiple citations to one statute.  Do you understand?

21      A.  Yes.

22      Q.  Okay.  Let's get started then.

23      MR. STRUMWASSER:  Your Honor, just for record,

24 we're happy to let him do a couple of these, but we

25 don't think there's any point in him going through and
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 1 counting what is, after all, what's in the text of the

 2 various letters.

 3      MR. VELKEI:  This is the supervisor of the health

 4 unit who's responsible for oversight of these citation

 5 letters.  And there's actually language which we will

 6 get to in the manual that represents against the very

 7 behavior that's at issue here.

 8      THE COURT:  Okay.  But you can do a few to

 9 example.  And I'll assume that it's true unless

10 Mr. Strumwasser shows me that it's not.

11      MR. VELKEI:  With that understanding, I'm happy

12 to, your Honor.

13      Q.  Why don't we take the first one, which is

14 Exhibit 37.  So I'm going to give you -- it's Exhibit

15 37, Ms. Roy.  So let me give you a copy of that.  Take

16 your time.  I'm going to get a copy for myself.

17          Just let me know when you've had an

18 opportunity to review this.

19      A.  All right.

20      Q.  You know, I apologize.  Before we get there,

21 there's just still a couple more questions that I'm

22 stuck on.

23          So going back to what we were talking about,

24 about opening closed claim files, going back to them,

25 you stated -- I said it's not a common occurrence, and
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 1 your testimony was that it is; is that correct?

 2      A.  I'm not -- what isn't?

 3      Q.  Just so we're clear, when you go back and open

 4 closed claim files --

 5      A.  We don't do that.

 6      Q.  When you go back and open or review claim

 7 files that have been closed, right, other than in

 8 connection with trend reviews, what you call trend

 9 reviews, are there any other instances where this would

10 occur that you're aware of?

11      A.  There are reviews -- quality control reviews

12 closed cases.

13      Q.  So quality control is back to the testimony

14 this morning where you talked about, take 10 percent of

15 a particular person's files?

16      A.  Mm-hmm.

17      Q.  In that situation, you're not going to pick

18 100 percent of those files, correct?

19      A.  Correct.

20      Q.  So that would not apply.  So we're going to

21 exclude the quality control reviews.

22      A.  Mm-hmm.

23      Q.  So to the trend reviews, is it your testimony

24 that a trend review must be ordered by upper management

25 in order to occur?
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 1      A.  Well, it would certainly -- I think that the

 2 lowest level in the hierarchy would be it would at

 3 least have to come from a bureau chief.

 4      Q.  So at least Mr. Campbell or Ms. Tiffany?

 5      A.  Yes, yes.

 6      Q.  Just real quick, we were talking about 5050,

 7 which were the printouts from the database from '08 and

 8 '09.  I can't get it straight in my head.  Did you

 9 provide that to Mr. Masters?  Did you say you couldn't

10 recall?  Or did you say somebody else did that?

11      A.  I don't recall what my answer was.  Most

12 likely I had those printed.

13      Q.  Okay.

14      A.  And provided them to him.

15      Q.  And the parameters for what needed to be

16 printed would have been provided by Ms. Tiffany?

17      A.  Yes.

18      Q.  Did this same process occur for claim files

19 that had been closed in 2007?

20      A.  Probably.

21      Q.  Did the same process occur for claim files

22 that were closed in 2006?

23      A.  Yes.

24      Q.  Would that all have occurred in May of 2009?

25      A.  No.
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 1      Q.  When would the review of the claims that were

 2 closed in 2007 have occurred?

 3      A.  2006 and 2007 would most likely have occurred

 4 in 2008.  I don't remember the exact date.

 5      Q.  So presumably there would be documentation in

 6 the same way there was for the 2008 and 2009?

 7      A.  (Nods head affirmatively)

 8      Q.  Just so we're clear, these going back to claim

 9 files that have been closed wasn't related to HR

10 concerns of any of the compliance officers; that wasn't

11 prompting any of these reviews, correct?

12      A.  No.

13      Q.  You had full confidence, presumably, in those

14 folks that reported to you in terms of the job they

15 were doing?

16      A.  Absolutely.

17      Q.  Turning back to 5194, and I apologize for

18 jumping around, have you had an opportunity review

19 Exhibit 37?

20      A.  This letter?  Yes.

21      Q.  So it's a citation letter from Mr. Masters,

22 correct?

23      A.  Mm-hmm.

24      Q.  And at the time, Mr. Masters was in your unit?

25      A.  Yes.
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 1      Q.  Right?

 2      A.  Yes.

 3      Q.  And here there is a single date of service at

 4 issue, correct?

 5      A.  It's not clear to me.

 6      Q.  Now, what does "loss date" refer to?

 7      A.  "Loss date"?

 8      Q.  Mm-hmm.

 9      A.  That would be -- well, the date of loss.  It's

10 insurance-speak for the date of service.

11      Q.  And there's only one date of service --

12      A.  Yes.

13      Q.  -- referenced in this letter?

14      A.  Yes, you're correct.

15      Q.  In fact, in this letter, PacifiCare was cited

16 twice under 10169 and twice under 10123.13, correct?

17      THE COURT:  You know, I see the -- I'm having

18 trouble.  I see the 10123.13 Subdivision (a) is twice.

19          So do you believe that that last sentence on

20 the full paragraph on the backside of the page,

21 "Therefore two violations of the statute and

22 regulations have occurred," refers to both of those

23 things?

24      MR. VELKEI:  Yes.  Forgive me, your Honor.  To

25 state it more accurately, there's one reference to
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 1 10169(i) in this citation letter.

 2      THE COURT:  Right, where it says, "Therefore a

 3 violation of this statute has occurred."

 4      MR. VELKEI:  Right.  Then there are two citations

 5 to 10123.13 --

 6      THE COURT:  Correct.

 7      MR. VELKEI:  And the corresponding regulation.

 8      Q.  Correct?

 9      A.  Yes.

10      Q.  Now, the regulation in 10123.13 both say that

11 you have to include Department information on your EOB,

12 correct?

13      A.  Yes.

14      Q.  They really are essentially the same

15 prohibition or obligation, right?

16      MR. STRUMWASSER:  Can I have that question read

17 back?

18          (Record read)

19      MR. STRUMWASSER:  That's vague, ambiguous, and

20 confusing.

21      MR. VELKEI:  Q.  I am not trying to confuse you,

22 Ms. Roy.  Do you understand the question?  I'm happy to

23 rephrase.

24      THE COURT:  So what is the difference between

25 statute 10123.3 Subdivision (a) and the regulation
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 1 2695.7 Subdivision (b)(3)?

 2      THE WITNESS:  7(b)(3) states that the insurer must

 3 explain on the EOB that the consumer has the right to

 4 contact us for a review of their problem.

 5      MR. VELKEI:  Q.  And 10123.13(a) says the same

 6 thing, correct?

 7      A.  Where's the Code book?

 8      MR. VELKEI:  Your counsel took mine.  So --

 9      THE WITNESS:  Let me double-check.

10      THE COURT:  Do you think that's a typo, the

11 "10123.137"?

12      MR. VELKEI:  Where are you looking, your Honor?

13      THE COURT:  It's kind of in the middle of that

14 paragraph on the second page.

15      MR. VELKEI:  Oh.

16      THE COURT:  Is it something different?

17      MR. STRUMWASSER:  There is a 137.

18          Do you have "137" there, your Honor, "Provider

19 Dispute Resolution"?

20      THE COURT:  Right.  It's different.

21      MR. VELKEI:  There's not really a material

22 difference between 10123.13(a) and Regulation

23 2695.7(b)(3), is there?

24      MR. STRUMWASSER:  First of all, the statutes speak

25 for themselves.  And it's vague.  It's just a portion
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 1 of the subsection, because there's a lot more stuff in

 2 there.

 3      MR. VELKEI:  This was the Judge's initial

 4 question:  What's the difference between the two?

 5          She started with the regulation.  I'm now

 6 directing her to a statute, and I'm asking her:  There

 7 isn't a material difference, is there?

 8      MR. STRUMWASSER:  I understand your point.  But

 9 your question is ambiguous because it conflates the

10 question of whether the provisions that do overlap are

11 the same and whether there are additional matters in

12 the statute that are not in the regulation.

13      THE COURT:  But it needs to be related to what's

14 being charged here.  And I gather there are two

15 violations charged not based on the date of service but

16 based on the dates of letters that went out or EOBs

17 that went out on the same date of service.

18      MR. VELKEI:  Exactly.

19      MR. STRUMWASSER:  That's right.

20      THE COURT:  It's the same thing they're

21 complaining about in both the regulation and the

22 statute.

23      MR. VELKEI:  Exactly.

24      MR. STRUMWASSER:  It's the same substantive

25 violation, but it's two different EOBs, right?
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 1      MR. VELKEI:  I'm focused on the date of service

 2 I'm just trying to get to -- my question is just to

 3 draw the line to the two violations that are being

 4 cited as largely parallel statutes, both requiring

 5 notice that you can appeal to the Department.

 6      MR. STRUMWASSER:  Right, but --

 7      MR. VELKEI:  So in fact, the record reflects in

 8 this particular instance that they were cited -- that

 9 PacifiCare was cited four times, four violations of

10 law, for one date of service related to failure to

11 include language about your right to appeal to the

12 Department of Insurance.

13      MR. STRUMWASSER:  For two acts.

14      MR. VELKEI:  We're not getting into acts.  That's

15 your argument, Mr. Strumwasser.  That's not my

16 question.

17      THE COURT:  Okay.  So I believe that what you're

18 stating is correct.  There's one date of loss, two

19 EOBs, and four violations based on the same missing

20 material.

21          If that's incorrect, Mr. Strumwasser, you

22 should speak up now.

23      MR. STRUMWASSER:  Let me check.  Why don't you go

24 ahead, and I'll -- I'm going to have to come back to

25 it.
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 1      THE COURT:  All right.

 2      MR. VELKEI:  Q.  Do you have an opinion that

 3 that's incorrect, Ms. Roy?

 4      A.  Both violations occurred on two separate

 5 dates.

 6      MR. VELKEI:  I'm sorry.  If you would just have

 7 the court reporter back what the judge just said, her

 8 evaluation of what occurred.

 9          And could you let me know whether you agree

10 with that assessment or you have a difference of

11 opinion.

12      THE WITNESS:  All right.

13          (Record read)

14      THE WITNESS:  It's a little confusing because

15 violations occurred on two separate dates.

16      THE COURT:  Okay.  You're not listening, though.

17 There's one date of loss, correct?

18      THE WITNESS:  Correct.

19      THE COURT:  There are two EOBs on different dates,

20 correct?

21      THE WITNESS:  Correct.

22      THE COURT:  And there are four violations alleged

23 for missing the same material.

24      THE WITNESS:  Correct.

25      THE COURT:  Okay.
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 1      MR. VELKEI:  Q.  So fair to say that there were

 2 multiple violations of one statute for a single date of

 3 service and it's reflected in Exhibit 37, correct?

 4      A.  Yes.

 5      MR. VELKEI:  Let's turn Exhibit 38.  I'll ask you

 6 the same question with regard to Exhibit 38.  This is

 7 an example of multiple citations to statutes for one

 8 single date of service.

 9      MR. STRUMWASSER:  While she's looking at that can

10 I clarify, your Honor, the question you just asked?

11      THE COURT:  Yes.

12      MR. STRUMWASSER:  Paragraph 9 of the supplemental

13 accusation refers to Exhibit 37.  And I'll just read

14 it.  "Based on CDI's investigation of Michael Griffin's

15 complaint against Respondent" -- and there's a file

16 number -- "it is determined that PLHIC violated

17 Insurance Code Section 790.03 Subdivision (h) in three

18 instances.  PLHIC failed to provide notice of rights to

19 request an independent medical review from CDI in one

20 instance, and failed to provide notice regarding

21 Department's review functions and contact information

22 in two instances."

23          And then it goes on to talk about violations.

24      MR. VELKEI:  We're focused on the violation

25 letters right now, Mr. Strumwasser.  But fair to say
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 1 that, even in a supplemental accusation, we are being

 2 cited multiple times -- multiple citations to one

 3 statute for a single date of service.  So the point

 4 we're focused on today and right now is on these actual

 5 citation letters.

 6      THE COURT:  I haven't made any ruling on what the

 7 law is.  I haven't gotten that far.  I was just

 8 clarifying that this letter, 37, has one date of loss,

 9 two EOBs on different dates, four violations of missing

10 the same material.

11      MR. STRUMWASSER:  And that's not right.  The third

12 item is not correct.  It is three violations.

13      THE COURT:  Three violations?

14      MR. STRUMWASSER:  Yes.

15      THE COURT:  Okay.

16      MR. VELKEI:  Well, your Honor, unfortunately he's

17 mixing apples and oranges here.  He's focused on the

18 supplemental accusation as opposed to the violation

19 letter.  You got it right from the very get-go.

20      MR. GEE:  I actually think the violation letter,

21 the "therefore two violations of the statute and

22 regulation have occurred," I think that is two total

23 not two of each.

24      THE COURT:  That's exactly what I was asking.

25          So when it says "two and," are they saying
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 1 two?

 2      MR. GEE:  I think two total because this is citing

 3 both the statute and the regulation.  And I think it

 4 assumes that these are the same -- these cover the same

 5 acts.  So two violations occurred of both the statute

 6 and the regulation.  That's how -- that's how I believe

 7 all the violation letters read.  When there is a

 8 violation of both the statute and the regulation, it

 9 adds them together.  It doesn't try and --

10      MR. VELKEI:  Why don't we test that theory.

11      THE COURT:  All right.

12      MR. VELKEI:  At a minimum, it's unclear.

13      THE COURT:  I agree that it's unclear.  If it

14 would be clear, it would say, "Therefore two violations

15 of two each," or something, I mean, would separate

16 them.  So it's a fair reading to say that they're only

17 violating two violations of the things together; is

18 that correct?  Is that your reading?

19      MR. GEE:  That's my understanding.

20      MR. VELKEI:  Fair to say, though, that we still

21 have two citations, two citations of the same statute

22 for a single date of service, correct?  We're still on

23 37.

24      A.  For a single date of service.

25      Q.  Yes.
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 1      A.  Yes.

 2      Q.  Let's move on to 38 if we can, Exhibit 38.

 3          And your Honor, I'm going to put a question

 4 mark by the -- in the chart 5194, the two at the end

 5 there referencing the regulation.

 6      THE COURT:  Okay.  They might be together.

 7      MR. VELKEI:  Right.

 8      THE COURT:  Right.

 9      MR. VELKEI:  So we did a little bit of work.

10 Maybe we knocked out two violations.

11      THE COURT:  Maybe.

12      MR. VELKEI:  Q.  On 38, we're referring again to a

13 single date of service, correct?

14      A.  Correct.

15      Q.  Just so I'm clear, PacifiCare was cited three

16 times for a violation of 10123.13(a), correct?

17      A.  Let me double-check.

18          Correct.

19      Q.  And if you could speak up, I would appreciate

20 that.  And in fact, PacifiCare was cited two times for

21 the same statute for a single date of service under

22 10169(i), correct?

23      A.  Correct.

24      Q.  Turning now to 39, Exhibit 39, this also

25 references one single date of service?
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 1      A.  Correct.

 2      Q.  Yet PacifiCare was cited four times for

 3 violating the same statute in connection with that one

 4 date of service?

 5      A.  Correct.

 6      Q.  And that would be the 10169(i)?

 7      A.  Correct.

 8      Q.  Moving on to Exhibit 40, again involving just

 9 a single date of service, correct?

10      A.  Yes.

11      Q.  And there, PacifiCare was cited two times for

12 violation of the same statute 10123.13(a), correct?

13      MR. STRUMWASSER:  Hold on.  Let's do it right.

14      MR. VELKEI:  Take your time.

15      THE WITNESS:  I thought we were waiting.

16      MR. VELKEI:  I'm waiting on you, so if your lawyer

17 needs you to wait too --

18      MR. STRUMWASSER:  Yeah, let's wait a minute.

19      THE COURT:  It's the second full paragraph of the

20 second paragraph on the second page, 4015, 10169(i),

21 two violations based on two EOBs, correct?

22      MR. STRUMWASSER:  Right, right.

23      MR. VELKEI:  Q.  Ms. Roy, just so the record is

24 clear since this is your examination, the company was

25 cited twice under 10123.13(a) for a single date of
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 1 service, correct?

 2      A.  Correct.

 3      Q.  And twice under 10169(i) for a single date of

 4 service, correct?

 5      A.  Correct.

 6      Q.  Moving on to Exhibit 43, if we could, tell me

 7 when you've had a chance to look over the citation

 8 letter.

 9      A.  Okay.

10      Q.  All right.  This Exhibit 43 deals with a

11 single date of service, correct?

12      A.  Correct.

13      Q.  And yet the company was cited twice for

14 violating the same statute, 10169(i), correct?

15      MR. STRUMWASSER:  I don't --

16      THE COURT:  It's a single date of service and two

17 EOBs.

18      MR. STRUMWASSER:  Got it.

19      MS. ROSEN:  Right.

20      MR. VELKEI:  Q.  Exhibit 44.  Single date of

21 service again, correct?

22      A.  Correct.

23      Q.  Yet the company was cited three times for

24 violating the same statute, 10123.13(a), correct?

25      A.  Correct.
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 1      Q.  I'm sorry?

 2      A.  Correct.

 3      Q.  And the company was also cited three times for

 4 the same statute, 10169(i), for that one date of

 5 service, correct?

 6      A.  Correct.

 7      Q.  Now, the next one I'm going to need your

 8 guidance on this one, Ms. Roy.  It shows here a loss

 9 date of 9- -- this is Exhibit 53.

10      THE COURT:  You don't want to do 51?  It's fine

11 with me.

12      MR. VELKEI:  After we finish 53, your Honor, I'm

13 going to sort of revisit with Mr. Strumwasser whether

14 we can --

15      THE COURT:  All right.

16      MR. VELKEI:  -- stipulate to information contained

17 in here after he's had a chance to review.

18      Q.  Going to 53, if you would.

19      A.  Uh-huh.

20      Q.  Shows a loss date of 9/13/06.  Correct?

21      A.  Mm-hmm.

22      Q.  Now if you go to the second paragraph -- I

23 guess it's the third paragraph of the first page, it

24 says, "Claims for dates of service 5/10, 5/15, 5/19,

25 5/27, and 9/23"?
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 1      A.  Mm-hmm.

 2      Q.  Just so we're clear, is the one date of

 3 service or multiple dates of service?

 4      A.  States there "claims for dates of service."

 5 So it would be multiple.

 6      Q.  So the "9/13/06," the reference to that as the

 7 last date is just a mistake?

 8      A.  Could be -- yeah, it was probably an entry

 9 mistake.

10      Q.  So if I count up the dates of service in the

11 third paragraph, I count up five dates of service; is

12 that correct?

13      A.  Correct.

14      Q.  And for five dates of service, the company was

15 cited for 20 violations of the same statute,

16 790.03(h)(1); is that correct?  Might take a moment to

17 add those up.

18      A.  790.03?

19      Q.  If you actually go to the second paragraph,

20 first full paragraph on the second page, says "20

21 violations"?

22      A.  All right.

23      Q.  So in fact, we counted up five dates of

24 service, correct?

25      A.  Well, this particular paragraph, they really
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 1 identify ten.

 2      Q.  They're identifying EOBs; they're not

 3 identifying dates of service, correct?

 4      A.  Let's see.

 5          Okay.  I was reading to myself.

 6          You're correct.  It is EOBs.

 7      Q.  So five dates of service.  And the Department

 8 cited PacifiCare 20 times for the same statute,

 9 790.03(h)(1), correct?

10      A.  Correct.

11      Q.  The Department went on to cite for those five

12 dates of service, the company, 14 times for violating

13 10123.13(a), correct?

14      A.  Yes.

15      Q.  And with regard to 10169, cited the company

16 eight times for violations of the same statute, even

17 though there were only five dates of service, correct?

18      A.  Correct.

19      Q.  And the same is true with regard to the

20 Regulation 2695.7(b)(3).  And let's see if it's a

21 little clearer in this one about whether they're

22 getting cited eight times for the regulation as well.

23 Seems we have the same issue.

24      Q.  So in your mind, Ms. Roy, if you go to the --

25 it's not the first full paragraph, but it's the
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 1 continuation of the paragraph on Page 2, says,

 2 "Therefore, eight violations of this statute and

 3 regulation have occurred," what would be your best read

 4 of whether that's counting as twice under the statute

 5 and under the regulation?

 6      MR. STRUMWASSER:  Objection, ambiguous.

 7      THE COURT:  What's ambiguous?

 8      MR. VELKEI:  I'll rephrase.

 9      Q.  In your opinion --

10          If you go to the second page, your Honor, it's

11 back to the same issue.  "Violations of this statute

12 and regulation have occurred."

13      THE COURT:  Right.

14      MR. VELKEI:  Q.  So Ms. Roy, in your opinion,

15 reading that language, "eight violations of this

16 statute and regulation have occurred," are we being

17 cited eight times for the statute and eight times for

18 the regulation, or just eight times total?

19      A.  I need to start at the beginning of that

20 paragraph again and read it over.  Could you repeat

21 your original question?

22      Q.  In your opinion, reading that language, the

23 "Therefore, eight violations of this statute and

24 regulation have occurred," are we being cited eight

25 times for this statute and eight times for the
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 1 regulation or just eight times total?

 2      A.  Oh, all right.  Let's see if we can't --

 3      MR. STRUMWASSER:  I think that the question is

 4 ambiguous because of the term "being cited for."  The

 5 real question is are they being cited for violations or

 6 are they being cited for acts in violation.

 7      MR. VELKEI:  That's not the real question.  The

 8 question is, the sentence which I construe as

 9 ambiguous, are we being cited eight times for the

10 statute and eight times for the regulation, or is it

11 just citations eight times for both?  That's the

12 question.

13      THE COURT:  And Mr. Gee's reading of this would be

14 it was eight times for both, and then there was an

15 additional six times just for the statute, not

16 including the regulations.  And that would be that

17 second or third paragraph on this page.

18      MR. VELKEI:  Your Honor, I'm just asking what the

19 witness what her opinion is of the --

20      THE COURT:  All right.

21      MR. VELKEI:  That's all.

22      THE WITNESS:  I will really, to be -- I'd need to

23 look at the files to determine.  I really would.

24      MR. VELKEI:  Okay.  Now, I'm happy to go through

25 each and every one of these entries, but I'm also



5705

 1 happier to meet with Mr. Strumwasser and other counsel

 2 and the witness to see if we can just agree that these

 3 numbers accurately reflect what's in these citation

 4 letters.

 5          I'm happy even for the time being to remove

 6 the last column which references the regulation because

 7 there does appear to be some ambiguity there, and we'll

 8 just have to go back and figure that out.

 9      MR. STRUMWASSER:  We're not willing to enter into

10 a stipulation regarding this.  And this witness doesn't

11 know these letters.  She's adding -- the letters speak

12 for themselves.  To the extent that they are ambiguous,

13 she's been shown not to be able to assist in that.

14      THE COURT:  And I think that's true.  So I'm

15 willing to accept these numbers, unless you show me,

16 Mr. Strumwasser, that they're incorrect.

17      MR. STRUMWASSER:  Okay.  And that's fine.  We can

18 do that later?

19      THE COURT:  That's fine.  You can do that any

20 time.  All right?

21      MR. STRUMWASSER:  Very good.

22      MR. VELKEI:  Thank you, your Honor.  It's fine

23 with me.

24      Q.  So Ms. Roy, is it fair to say we've seen a

25 number of instances where the company was cited
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 1 multiple times for the same statute based on a single

 2 date of service, correct?

 3      A.  Yes.

 4      Q.  And that, in fact, is referred to in the

 5 manual that you helped draft as "double-dipping"; isn't

 6 that true?

 7      A.  No.

 8      Q.  Why don't we turn -- if we can get that put in

 9 front of you, I believe it's 5085.

10          Ms. Roy, if I can, it actually is referenced

11 in three different places in your manual.  The first

12 one is at Page 8, which is little five -- little

13 "viii."  The next one is at Page 22.  And the final one

14 is Page 29.

15          And in each of those instances it's

16 underlined, the language that I'd like you to take a

17 look at.

18      THE COURT:  Mr. Strumwasser, we couldn't hear you.

19      MR. STRUMWASSER:  I was just asking for the page

20 numbers again.  I'm sorry.

21      MR. VELKEI:  822 and -29.

22      Q.  Do you see the references to "double-dipping"

23 on Pages 822 and 829 of the manual?

24      A.  Yes, I do.

25      Q.  That double-dipping is referring to the
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 1 practice of citing an insurer multiple times for the

 2 same violations of law on the same date of service,

 3 correct?

 4      A.  Correct.

 5      Q.  And in fact, it was important enough that in

 6 each of these three pages that language is underscored,

 7 correct?

 8      A.  Yes.

 9      Q.  Now, there is a reference in here to the

10 "Consumer Complaint Study"?

11      A.  Yes.

12      Q.  Right?  And if I understand correctly, the

13 Department publishes data for consumers with regard to

14 the number of times a particular company has been cited

15 for violations of the law, right?

16      A.  Yes, mm-hmm.

17      Q.  This manual makes clear that you don't cite

18 multiple violations multiple times for the same

19 violation of a statute if it's a single date of

20 service, correct?

21      A.  That's what it says.

22      Q.  And this language is included in both those

23 sections of the manual that deal with providers and

24 consumers, correct?

25      A.  Yes.
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 1      Q.  Now, a number of these instances that we have

 2 seen here today with regard to citing multiple times

 3 for the same statute for a single date of service, the

 4 exhibit letters or the complaint letters we looked at

 5 involved Mr. Masters, correct?

 6      A.  Yes.

 7      Q.  Did Mr. Masters come to you and ask whether he

 8 could do what he did on those particular files, in

 9 other words, cite the company multiple times for the

10 same statute, single date of service?

11      A.  No, he didn't ask.

12      Q.  Did you provide instruction to him that that

13 is what he should do?

14      A.  No.

15      Q.  Did anybody within the Department instruct

16 Mr. Masters to take that approach?

17      A.  Not that I know of.

18      MR. VELKEI:  Okay.  I'd like to turn to the next

19 exhibit which is 5195.

20          And your Honor, this is the one we've

21 stipulated to the information contained in there.

22      THE COURT:  All right.

23      MR. VELKEI:  Q.  And I'd just like you to

24 reference that document real quick.

25          Now, you understand, Ms. Roy, that there's
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 1 stipulation by your attorney that none of the complaint

 2 letters issued by the CSB -- let me withdraw that so I

 3 make sure I'm clear about this.

 4          You understand, Ms. Roy, that there is a

 5 stipulation between the parties that none of the

 6 citation letters issued by the CSB cited any violations

 7 of 101366 -- no -- 10133.66(c)?  Do you understand that

 8 there's that stipulation?

 9      A.  Yes.

10      Q.  Do you agree with that stipulation?

11      MR. STRUMWASSER:  No foundation.

12      THE COURT:  If she knows.

13      MR. VELKEI:  Q.  Let me put it a different way.

14 Are you prepared to accept the stipulation of your

15 counsel with regard to the fact that nobody at CSB ever

16 cited PacifiCare for violations of 10133.66(c)?

17      A.  I accept the stipulation of my counsel.

18      Q.  Presumably, not one compliance officer in your

19 team felt it appropriate to cite the company for such a

20 violation, correct?

21      MR. STRUMWASSER:  Objection, no foundation,

22 assumes facts not in evidence.

23      THE COURT:  Sustained.

24      MR. VELKEI:  Your Honor, could I get the grounds

25 for that?  I'm sorry.  If she is the supervisor of this
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 1 area, the point that I'd like to make is the

 2 interpretation of this statute is certainly at issue

 3 here.

 4          And to the extent that the CSB and the

 5 supervisor -- the CSB issued no such citations

 6 certainly supports our view that the law wasn't

 7 breached.  What I'm trying do is create an inference,

 8 which I think is a reasonable one, that, to the extent

 9 they weren't -- nobody in her Department cited this

10 provision, presumably that meant that nobody felt they

11 were required to.

12      THE COURT:  She can only speak for herself.

13      MR. STRUMWASSER:  And your Honor, more to the

14 point here, the acknowledgement violations were cited

15 by market conduct on the basis of data that contained

16 evidence about the acknowledgements.  The Consumer

17 Services folks receive information from consumers and

18 providers.  If the -- there's no reason to believe that

19 if the -- if a claim was not acknowledged, that fact

20 would be evident from a Consumer Services file.

21      MR. VELKEI:  Disagree.

22      THE COURT:  If you could show me that.  But she

23 can only know what she knows or what somebody told her.

24 She can't know what's in everybody's mind.

25      MR. VELKEI:  Understood, your Honor.  And I
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 1 appreciate the Court's patience.

 2          Just a follow-up question on this issue.

 3          And obviously, your Honor, I disagree with

 4 Mr. Strumwasser on inferences that can be drawn; save

 5 that to another day.

 6      Q.  Were you aware of any instances, anything

 7 brought to your attention where a provider was

 8 complaining that they felt that they were not getting

 9 appropriate acknowledgment as required by 10133.66(c)?

10      A.  The providers were complaining that they

11 couldn't get through to the company and that calls were

12 not returned.

13      Q.  Were you aware of anybody complaining that

14 they weren't getting adequate acknowledgment under

15 10133.66(c)?

16      MR. STRUMWASSER:  Asked and answered.

17      THE COURT:  No, it wasn't answered.  And actually

18 I'm going to strike the answer that was given as

19 nonresponsive to the question.

20          Please listen to the question and answer it.

21      THE WITNESS:  I want to look at that statute

22 again.

23      MR. VELKEI:  Please, take your time, Ms. Roy.  You

24 can have as much time as you need.

25      THE WITNESS:  Okay.  Could you read back the
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 1 question?

 2          (Record read)

 3      THE WITNESS:  I'd have to say yes, the allegations

 4 on the part of the providers stated that they weren't

 5 able to get through to the company, so they never

 6 received -- it says here they should have received

 7 recognition of their call or correspondence.

 8      MR. VELKEI:  Q.  How many provider complaints were

 9 you made privy to?

10      A.  I don't understand -- I don't process these.

11      Q.  Where is this information coming from that you

12 were just answering the question?

13      A.  This is what my officers advised me.

14      Q.  Did anybody, any provider to your knowledge

15 say that they never received appropriate receipt of a

16 claim by PacifiCare, specifically, which is what's

17 addressed in 10133.66(c)?

18      MR. STRUMWASSER:  You mean appropriate

19 acknowledgment of receipt?

20      MR. VELKEI:  Yes.

21      THE WITNESS:  I'd have to say I'm not sure because

22 they spoke about communications and inquiries made to

23 the company.

24      MR. VELKEI:  Q.  Fair to say that neither

25 Mr. Masters nor any of the other staff cited PacifiCare
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 1 for 10133.66(c) violations?

 2      A.  I don't recall that being cited, no.

 3      Q.  I'd like to switch gears, if we can, to IMRs.

 4 Are you familiar with the concept, Ms. Roy?

 5      A.  Yes, I am.

 6      Q.  Could you explain what an IMR is?

 7      A.  It's an independent medical review conducted

 8 by an outside organization.

 9      Q.  Now, not every denial results in the right to

10 an IMR, correct?

11      A.  Correct.

12      Q.  In fact, the manual that you drafted specifies

13 when an IMR is appropriate and when it's not, correct?

14      A.  Correct.

15      Q.  And in fact, there is no right to an IMR if

16 the denial is based on a coverage issue, correct?

17      A.  Correct.

18      Q.  And the consumer must have exhausted its

19 appeals -- the appeals grievance system before the

20 consumer would have a right to an independent medical

21 review, correct?

22      A.  Generally speaking, yes.

23      Q.  And the only exception is life-threatening

24 emergencies; isn't that true, Ms. Roy?

25      A.  The Code states that the commissioner has the
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 1 right to waive that requirement.

 2      Q.  But fair to say it is not the case that

 3 insured has a right to an IMR once a claim -- just

 4 because a claim is denied, right?

 5      A.  True.

 6      Q.  Is there anything in the manual that states

 7 that the IMR language must be included in the EOB?

 8      A.  No.  This is the process or procedures for

 9 handling an IMR request.

10      Q.  Now, the right to -- were you not finished,

11 Ms. Roy?

12      A.  Yes, I was.

13      Q.  Now, the right to an IMR is covered under

14 10169, correct?

15      A.  Mm-hmm.

16      Q.  And 10169(i) specifies when IMR language must

17 be included, correct?

18      A.  Correct.

19      Q.  Now, there is absolutely no reference to EOB

20 in 10169(i), is there, Ms. Roy?

21      A.  Let me double-check the Code.

22          They don't call it EOBs.

23      Q.  So the record is clear, there's no specific

24 reference to EOB in 10169(i), correct?

25      A.  Right.  The reference would be "all written
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 1 responses."

 2      Q.  There is no specific reference to EOBs in that

 3 subsection, is there?

 4      MR. STRUMWASSER:  Ambiguous to the extent -- the

 5 word "specific."

 6      MR. VELKEI:  Q.  Do you understand my -- I'm

 7 sorry, your Honor.

 8      THE COURT:  That's okay.  There isn't one.  The

 9 word "EOB" or "explanation of benefits" isn't in the

10 statute, correct?

11      MR. VELKEI:  Okay.

12      THE WITNESS:  Correct.

13      MR. VELKEI:  Q.  Now, you in fact were involved in

14 the process of revising the company's EOBs, correct?

15      A.  I made suggestions.

16      Q.  Is that a "yes"?

17      A.  Yes.

18      Q.  The company cooperated, right?

19      A.  Eventually.

20      Q.  Eventually.  When the Department said the

21 language had to go in the EOB, the company agreed,

22 correct?

23      A.  That's true.

24      Q.  And they revised their EOBs to reflect what it

25 was the Department thought should go in there, correct?
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 1      A.  Not initially.  It took several communications

 2 before it was implemented.

 3      Q.  So PacifiCare took the position initially that

 4 there was no obligation to include that language in the

 5 EOB, correct?

 6      A.  I don't recall.

 7      Q.  They disagreed with the Department's

 8 contention that it was required, correct?

 9      A.  Honestly, I don't recall.  I was brought in

10 after that.

11      Q.  But you do recall there was some initial

12 resistance?

13      MR. STRUMWASSER:  Objection, no foundation.

14      MR. VELKEI:  That's her testimony.

15      THE COURT:  Well, she did say that.

16      MR. STRUMWASSER:  I understand.  Then it's asked

17 and answered.

18      THE COURT:  I'm going allow the question.

19          Can you read it back, please?

20      MR. VELKEI:  Thank you, your Honor.

21          (Record read)

22      THE WITNESS:  I guess I would not phrase it that

23 way.  We made suggestions.  And they said they would do

24 it, and it wasn't done.

25      MR. VELKEI:  Q.  Okay.  When did that happen?
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 1      A.  Oh, gosh it may have been in '07 or '08.

 2      Q.  "May have been"?

 3      A.  Yeah.  I don't remember the exact dates.

 4      Q.  Do you know exactly what date -- the

 5 circumstances surrounding why you believe the company

 6 initially didn't do what they promised to do?

 7      A.  I don't know why they didn't.

 8      Q.  What recollection do you have of the

 9 circumstances surrounding it?

10      A.  We made suggestions and advised them that they

11 needed to put the language in there.

12      Q.  Okay.

13      A.  And I believe they agreed to do that.

14 However, it just -- it wasn't done.

15      Q.  Now, did you ever provide PacifiCare with a

16 template of what you thought the appropriate language

17 should be?

18      MR. STRUMWASSER:  "You" being Ms. Roy?

19      MR. VELKEI:  "You" being Ms. Roy.  We'll start

20 there and work our way up.

21      THE WITNESS:  I believe I offered a sample of what

22 the language should read.

23      MR. VELKEI:  Q.  Now, the Department doesn't have

24 a template of what language should be included, does

25 it, Ms. Roy?
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 1      A.  Actually, we have information -- we have it on

 2 forms that were developed when the program was up and

 3 running.  And we had to draft all these forms which I

 4 was -- I headed up that committee to do that.

 5      Q.  Can you show me in the manual where that form

 6 is, what would be the appropriate language to include?

 7      A.  I believe it would be in here.  Because the --

 8 you know, this procedures manual is a procedure in

 9 handling complaints.  It's not developing the program.

10 So I don't believe it would even be in here.

11      Q.  Well, you're talking about forms.  I

12 understood your testimony to be there were forms that

13 reflect that.  So we know they're not in the manual; is

14 that fair?

15      A.  Well, I have to look.

16          Appendix A.

17      Q.  Okay.  What page are you on?

18      A.  Doesn't have a page number.

19      Q.  What would help us get to the same --

20      A.  34, Appendix A.

21      Q.  Okay.  So go past the numbered pages.  Right?

22          So Appendix A, your Honor, is on Page 34 and

23 once we get there, where do we go from there?

24      A.  I'm looking through this.  There's no sample

25 EOB.  There wouldn't be a sample EOB in here.
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 1      Q.  There would not be a sample EOB in the manual?

 2      A.  No.

 3      Q.  Why is that?

 4      A.  Because this procedures manual -- this is a

 5 procedural guide for our officers in handling consumer

 6 requests for an IMR.

 7      Q.  I thought your testimony was there is a form

 8 that exists within some -- some --

 9      A.  I thought there might have been.  Obviously,

10 I'm mistaken.

11      Q.  Okay.  Good.  Now, fair to say, then, that you

12 didn't provide a template or form of language that

13 would -- that PacifiCare should incorporate into its

14 EOB, correct?

15      A.  I offered language that might be helpful.  It

16 was suggested.

17      Q.  In fact, there was disagreement amongst your

18 staff about what would be acceptable language on that

19 EOB, correct?

20      A.  Might have been a small disagreement.

21      Q.  I'd like to direct your attention to 5034.  I

22 thought I gave you my binder.  I can't seem to find it.

23 It would be the first volume -- excuse me, your Honor.

24          My first question to you is going to be, do

25 you recognize this chain of e-mails as reflected in
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 1 5034?

 2      A.  I have to read through it.

 3          Okay.

 4      Q.  Do you recognize what's been entered into

 5 evidence as 5034?

 6      A.  Yes.

 7      Q.  In fact, this document, if you go to CDI717872

 8 there was a Mr. Stolls was forwarding the proposed

 9 language to you for comment, correct?

10      A.  Yes.

11      Q.  So according to him, both Barbara Love and

12 Steve Brunelle had found the language satisfactory,

13 correct?

14      A.  Where is that?

15      Q.  "Per our conversation, I wanted to look at

16 this as well.  Barbara and Steve have found it

17 satisfactory.  Haven't seen Bob's response yet"?

18      A.  Yeah, I see it.

19      Q.  So Ms. Love and Mr. Brunelle found the

20 language satisfactory, correct?

21      A.  Yes.

22      Q.  And yet you and Mr. Masters disagreed?  Is

23 that true?

24      A.  Yes.

25      Q.  So there is some element of subjectivity to



5721

 1 what is conforming language, wouldn't you agree?

 2      A.  No.

 3      Q.  So were Ms. Love and Mr. Brunelle wrong in

 4 their assessment?

 5      A.  Yes, they were.

 6      Q.  And you considered them to be good compliance

 7 officers?

 8      A.  Mm-hmm.

 9      Q.  And yet two good compliance officers within

10 your department, CSB, came up with a completely

11 different view of whether this language was

12 satisfactory, correct?

13      MR. STRUMWASSER:  Objection, mischaracterizes the

14 testimony -- "completely different."

15      THE COURT:  All right.  Rephrase.

16      MR. VELKEI:  Q.  Two persons who you considered to

17 be good compliance officers came up with a different

18 view than you and Mr. Masters about whether this

19 language was compliant, correct?

20      A.  Yes.

21      Q.  It is certainly possible for reasonable minds

22 to differ on what is appropriate language, correct?

23      A.  It depends upon the level of involvement.

24      Q.  And Mr. Brunelle and Ms. Love were part of the

25 PacifiCare project team, correct?
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 1      A.  Right.  However, there were not involved in

 2 getting the IMR program operational.

 3      Q.  Fair to say that there was nothing that they

 4 could reference within the Department by way of manuals

 5 or written standards that would have given them the

 6 right answer to this, correct?

 7      A.  There is the law.

 8      Q.  Other than the law?

 9      A.  Other than the law....

10      Q.  There was nothing, was there, Ms. Roy?

11      A.  I don't recall because we've worked on

12 procedures manuals over the years.  So I don't recall

13 what was in effect at that time.

14      Q.  Well, we know it wasn't in the manual that you

15 prepared, right?

16      A.  No, it wouldn't be.

17      Q.  What does the respondent, the licensed entity,

18 what are they supposed to look at to determine whether

19 the language they want to use is compliant or not?

20      A.  Just look at the law.

21      Q.  But Ms. Love and Mr. Brunelle have followed

22 the Insurance Code for quite some time, correct?

23      A.  Mm-hmm.

24      Q.  And they got it wrong, correct?

25      A.  Correct.
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 1      Q.  So how is the company -- if the compliance

 2 officers within the Department can't agree on what's

 3 right or wrong, how is the company supposed to know

 4 what's right or wrong?

 5      MR. STRUMWASSER:  Argumentative.

 6      THE COURT:  Sustained.

 7      MR. VELKEI:  I think it's an appropriate time for

 8 a break, your Honor.  I'm almost done.  I have maybe 45

 9 minutes.

10      THE COURT:  All right.

11          (Recess taken)

12      THE COURT:  Back on the record.

13      MR. VELKEI:  Just one follow-up question to before

14 we took the break.

15      Q.  Just so we're -- the Department does not in

16 fact have a form of EOB that includes what you consider

17 to be the appropriate IMR language, correct?

18      A.  We don't have a -- what did you say?

19      Q.  Form.

20      A.  Correct.

21      Q.  Presumably the Department did not actually

22 provide a template or language to PacifiCare saying

23 that this is what the Department considered to be

24 compliant, correct?

25      A.  Correct.
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 1      Q.  Again, if I could ask you just to speak up, I

 2 understand it's getting late in the day, but everything

 3 we're saying has to get up to Oakland to the court

 4 reporter.

 5      A.  I understand.  I'll do my best.

 6      Q.  All right.  Just a couple further topics,

 7 Ms. Roy.

 8          At some point, it became known to you,

 9 correct, that the commissioner, Mr. Poizner, had a

10 special interest in a few of the complainants, folks

11 that had complained about PacifiCare?

12      A.  Yes.

13      Q.  Okay.  And in fact, each of the special

14 complainants, so to speak, were providers, correct?

15      A.  I recall only one.  There may have been more,

16 but -- I can recall just one right now.

17      Q.  This would be SleepQuest?

18      A.  No.

19      Q.  Which is the one that you recall?

20      A.  The California Emergency Physicians.

21      Q.  CEP is what they're referred to as?

22      A.  Yes.

23      MR. VELKEI:  I'd like to introduce as 5196 -- 5196

24 is a chain of e-mails, the last of which is dated April

25 6th, 2007, from Mr. Stolls to Ms. Roy.



5725

 1          And take as much time as you need to look that

 2 over, Ms. Roy, and let me know when you're done.

 3      THE COURT:  5196 is an April 6th, 2007 e-mail.

 4          (Respondent's Exhibit 5196, CDI00017933

 5           marked for identification)

 6      THE WITNESS:  Okay.

 7      MR. VELKEI:  Q.  Do you recognize what's been

 8 marked for identification as Exhibit 5196?

 9      A.  Yes.

10      Q.  This is in fact an e-mail that was forwarded

11 by your bureau chief, Mr. Stolls, to you, correct?

12      A.  Correct.

13      Q.  Series of e-mails.  And the most immediate

14 e-mail that he is forwarding to you is one from him to

15 Mr. Gerion.  Now, Mr. Gerion at the time was the deputy

16 commissioner in charge of consumer complaints and

17 market conduct exams?

18      A.  Right.

19      Q.  And Mr. Stolls is identifying SleepQuest as a

20 provider in which the commissioner, Mr. Poizner, has a

21 personal interest.  You saw that?

22      A.  Yes.

23      Q.  And that in fact was communicated to you on or

24 about April 6th, 2007, correct?

25      A.  Mm-hmm.
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 1      Q.  Is it in fact the case that Mr. Poizner wanted

 2 weekly updates with regard to this entity SleepQuest?

 3      A.  That's what it says here.

 4      Q.  What was his personal interest in SleepQuest?

 5      MR. STRUMWASSER:  No foundation.

 6      THE COURT:  If you know.

 7      THE WITNESS:  I'm sorry?

 8      THE COURT:  If you know.

 9      THE WITNESS:  I don't know.

10      MR. VELKEI:  Q.  Did Mr. Stolls explain to you why

11 he forwarded this e-mail to you?

12      A.  It was just to keep me in the loop, but I

13 really had nothing to do with SleepQuest.  I don't know

14 anything about it.

15      Q.  Okay.  But you do have knowledge about the

16 commissioner's interest in a provider called CEP,

17 California Emergency Physicians?

18      A.  Yes.

19      Q.  What was the nature of his interest?

20      A.  Just that this was a problem.  A physician in

21 charge of CEP, Dr. Riner, had over 800 patients where

22 he believed that he was not receiving the correct

23 payment, sometimes no payment at all.

24      Q.  Had he communicated directly with the

25 commissioner on the subject?
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 1      A.  I believe he communicated with the

 2 commissioner's staff.

 3      Q.  What was the relationship between -- Dr. Riner

 4 is it?

 5      A.  Yeah.

 6      Q.  -- and the commissioner?

 7      A.  I don't know.

 8      Q.  Is it common for persons that complain to the

 9 Consumer Services Bureau to get access to the

10 commissioner's staff?

11      A.  They can.

12      Q.  Is it common?

13      A.  I would say it's fairly common.  It's just a

14 matter of obtaining the phone number for the

15 commissioner's office in Sacramento.

16      Q.  So if a provider calls the commissioner, the

17 commissioner takes the call?  Is that your testimony?

18      A.  He doesn't directly.  It's his staff.

19      Q.  Did CEP and Dr. Riner actually file a

20 complaint with the CSB?

21          (Cell phone interruption)

22      THE WITNESS:  I'm sorry.

23      MR. VELKEI:  Q.  Did Dr. Riner and the CEP file a

24 complaint with the CSB?

25      A.  Not directly with CSB.  It did come down from
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 1 the commissioner's staff.

 2      Q.  Isn't it the proper protocol that if a

 3 provider has a complaint, the first place that

 4 complaint should be directed is to the CSB?

 5      MR. STRUMWASSER:  Irrelevant.

 6      THE COURT:  Overruled.

 7      THE WITNESS:  They're not restricted.

 8      MR. VELKEI:  Q.  Not restricted?

 9      A.  Any consumer -- provider would be provider

10 services, but he would be in that classification.  He

11 has a problem, he can contact whoever he chooses to

12 contact, whether it be Sacramento or CSB in L.A.

13      Q.  Public agency, certainly entitled to do that,

14 right?

15      A.  Yes.

16      Q.  Would you agree that public officials

17 shouldn't give preference or priority to some

18 complainants over others?

19      MR. STRUMWASSER:  Objection, irrelevant, no

20 foundation.

21      THE COURT:  Overruled.  If she -- well, I guess

22 you're really asking for her opinion.

23      MR. VELKEI:  I mean, she's been with the

24 Department for 22 years.

25      THE COURT:  I know.  I guess I don't really care
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 1 what her opinion is.

 2          Move on.

 3      MR. VELKEI:  Okay.

 4      Q.  What is your understanding, if any, of

 5 Commissioner Poizner's involvement in the complaints

 6 that were lodged by CEP?

 7      A.  I believe his staff monitored the complaint,

 8 wanted -- they would contact us for status reports.

 9      Q.  Weekly status reports?

10      A.  No, it wasn't that often.

11      Q.  Who in his staff were these reports being made

12 to?

13      A.  David Link.

14      Q.  Who is David link?

15      A.  I believe he's a deputy commissioner or chief

16 deputy -- I'm not sure of his exact title.

17      Q.  So David Link is a pretty senior guy within

18 the Department of Insurance, correct?

19      A.  Yes.

20      Q.  So some kind of regular report was made to

21 Mr. Link about this particular provider's concerns?

22      A.  When he asked for it.  It was not on a regular

23 basis.

24      Q.  When "he" being Mr. Link?

25      A.  Yes.
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 1      Q.  Did you meet with Mr. Link about CEP?

 2      A.  No, no.  I spoke with him on the phone, I

 3 believe.

 4      Q.  You spoke with Mr. Link about CEP?  How many

 5 other -- presumably there are a number of persons that

 6 complained to the Department about PacifiCare.  How

 7 many of those complaints other than CEP did you address

 8 with Mr. Link?

 9      A.  I don't recall.

10      Q.  Do you recall any other than Dr. Riner's?

11      A.  I don't recall any others.

12      Q.  Ever heard of somebody by the name of Michael

13 Griffin?

14      A.  Yes.

15      Q.  What do you know about Mr. -- Dr. Griffin?

16      A.  He was dissatisfied with the way PacifiCare

17 was paying his claims.

18      Q.  Dr. Griffin was also being given access to the

19 commissioner's staff, correct?

20      A.  I believe so.

21      Q.  Then it's your testimony you don't know

22 SleepQuest's relation?

23      A.  No, I don't.

24      MR. VELKEI:  I'd like to mark as exhibit next in

25 order 5197 just as one document with handwriting.  It
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 1 says, "PLHIC Bob's summary highlighted topics."  And

 2 then the topic appears on the -- one of them is

 3 "Special Complainants."

 4          I'm just going mark the one next in order

 5 after that so we can look at them together.

 6          This will be 5198.  It appears to be

 7 handwritten notes.  Title of the document is "Special

 8 Complainants."  And the Bates number is CDI18910.

 9      THE COURT:  Okay.  5197 are some handwritten

10 notes, starting with "PLHIC" to top, and it's's 18904.

11 5198 are other handwritten notes saying "Special

12 Complainants."  Both appear undated.  5198 is 18910.

13          (Respondent's Exhibits 5197 and 5198,

14           CDI18904 and CDI 18910 respectively,

15           marked for identification)

16      MR. VELKEI:  Q.  I'd like to direct your

17 attention, if I can, to 5198.  Do you see the reference

18 to "Griffin"?

19      A.  Yes.

20      Q.  It says "Overall complaints forwarded by CMA."

21 Do you see that?

22      A.  Yes.

23      Q.  Do you know who the CMA is, Mr. Roy?

24      A.  Actually, I don't.

25      Q.  Never had any communications with them, the
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 1 organization?

 2      A.  I don't know.  I don't know.  These are

 3 officer notes, and I've never seen them before.

 4      Q.  So this is not your handwriting?

 5      A.  No, it isn't.

 6      Q.  Dr. Griffin -- were reports made to Mr. Link

 7 about Dr. Griffin, the progress of his disputes with

 8 PacifiCare?

 9      A.  I don't recall.

10      Q.  What do you recall about Dr. Griffin?

11      A.  That he had complaints on a few patients, and

12 I don't recall the number.  And -- on -- complaining

13 that they were not paid correctly.  And I don't recall

14 anything else.

15      Q.  Do you recall -- I'm sorry if I've asked you

16 this already.  Please forgive me.

17          Do you recall whether the commissioner took an

18 interest in the issues involving Dr. Griffin?

19      A.  Someone in our upper management took an

20 interest in it.  I don't recall who, but I do recall

21 that there was some communication.

22      Q.  And reports were provided with regard to the

23 updates on Dr. Griffin?

24      A.  I didn't send any reports.

25      Q.  Were you aware that reports were sent?
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 1      A.  No.

 2      Q.  Did Mr. Link have any concerns about providers

 3 other than Dr. Riner?

 4      MR. STRUMWASSER:  Objection, no foundation.

 5      MR. VELKEI:  Q.  If you know.

 6      A.  I don't know.

 7      Q.  And forgive me.  The conversations you had

 8 with Mr. Link related to Dr. Riner, could you --

 9          (Reporter interruption)

10      THE COURT:  I'm sorry.  We didn't get the end of

11 your question, Mr. Velkei.

12          (Record read)

13      MR. VELKEI:  Q.  I believe it was -- "related to

14 Dr. Riner, " what do you recall about those

15 conversations?

16      A.  Nothing special, just that he wanted us to

17 look into it and provide assistance where we could.

18      Q.  In the last year, how often has a deputy

19 commissioner taken interest in a particular complaint

20 filed by a provider?

21      MR. STRUMWASSER:  Any deputy commissioner?

22      MR. VELKEI:  Sure.

23      Q.  Well, let's focus on Mr. Link, Chief Deputy

24 Commissioner.

25      MR. STRUMWASSER:  That's not in evidence.
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 1      MR. VELKEI:  What's not in evidence?

 2      MR. STRUMWASSER:  That he's chief deputy.

 3      MR. VELKEI:  That's her testimony.

 4      MR. STRUMWASSER:  No.  Her testimony is she didn't

 5 know, he was either a deputy or chief deputy.

 6      MR. VELKEI:  Q.  Let's focus on Deputy

 7 Commissioner Link, Ms. Roy.  In the last year, how many

 8 conversations have you had with Mr. Link about

 9 individual providers' complaints?

10      A.  I don't recall very many, if any.

11      Q.  Other than those involving PacifiCare and CEP?

12      A.  Not -- I don't recall any at all in the last

13 year.

14      Q.  How about in the last two years?

15      A.  I received e-mails from Mr. Link regarding --

16 it was CEP, just a status request, I believe.

17      Q.  Other than your conversations with Mr. Link

18 about this one particular provider and PacifiCare, do

19 you recall other instances in the last couple of years

20 where Mr. Link has called you to discuss a particular

21 provider complaint?

22      A.  I don't.

23      Q.  So doesn't happen very often?

24      A.  Well, he wouldn't call me directly.  Generally

25 they go through the chain of command as well.
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 1      Q.  So for him to call you and discuss an

 2 individual provider complaint is an unusual occurrence?

 3      A.  Yes.

 4      Q.  Like to switch gears, and you've got the

 5 Insurance Code in front of you.  I'd like to turn you

 6 to 790.03.

 7          I'd like to turn your attention in particular

 8 to point 790.03(h).  General question, do you consider

 9 yourself familiar with the terms of 790.03?

10      A.  Yes.

11      Q.  Specifically with the terms of 790.03(h)?

12      A.  Yes.

13      Q.  What in your opinion -- what is your

14 understanding of what "knowingly committed" means in

15 the context of 790.03(h)?

16      A.  My understanding of that is that the

17 comp- -- either they knew they were doing something --

18      THE COURT:  Uh-oh.  Did she cut out?

19      THE REPORTER:  I don't know.

20      THE WITNESS:  -- contrary to the law or with

21 careless disregard.

22      MR. VELKEI:  Did you get that?

23      THE REPORTER:  I'm not sure.

24          (Record read)

25      MR. VELKEI:  "-- they knew they were doing
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 1 something contrary to the law or with careless

 2 disregard."

 3      Q.  Is that correct, Ms. Roy?

 4      A.  Yes.

 5      Q.  "General business practice," Ms. Roy, what

 6 does that mean?

 7      A.  To me that means that they are making these

 8 errors, violations of the law, frequently.

 9      Q.  Under 790.03(h), how frequently does it have

10 to occur to become a general business practice?

11      A.  That is something I don't know.  That is

12 something I'd consult with our legal division on.

13      Q.  There's no written materials or standards

14 within the Department that talk about, to your

15 knowledge, what frequency must occur to constitute a

16 general business practice?

17      A.  We consult with our legal division.

18      Q.  I understand, Ms. Roy.  The question is, are

19 there any written materials that you're aware of that

20 the Department publishes that determine the frequency

21 with which an act must occur to constitute a general

22 business practice?

23      A.  Not that I'm aware of.

24      Q.  Presumably no training is provided to any

25 Department staff to your knowledge with regard to that
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 1 issue?

 2      A.  No.  We share opinions and advice, but there's

 3 nothing in writing.

 4      Q.  Do you have an opinion on the frequency with

 5 which something must occur to become a general business

 6 practice?

 7      A.  It depends on the number of complaints

 8 received.  If there's a particular violation, it would

 9 be obvious that -- for instance, if you had the same

10 violation in nine out of ten cases, it's safe to assume

11 that's a general business practice.

12      Q.  How about if you have a violation in one out

13 of every ten cases?  Would that constitute a general

14 business practice?

15      A.  That, I don't know.  And it would depend on

16 the total the number of case being reviewed.

17      Q.  When you say it depends on the total number of

18 cases being reviewed, what is that based upon?  What is

19 that statement of yours based upon?

20      A.  It would probably fall back to a trend review.

21 We're looking at all of the cases closed by X-Y-Z

22 company for 2008.

23      Q.  But the statement that that would be relevant,

24 what are you basing that on?

25      A.  I don't understand.  What do you mean?
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 1      Q.  You're making certain statements about, "Well,

 2 depending upon when it happens."  I'm not really sure

 3 exactly what you said, but you made a certain

 4 assessment of when it might become a general business

 5 practice.  And I'm just curious what you're getting

 6 that from, what source?

 7      A.  Well, my first source are my officers.  That's

 8 my first source.  And they advise me if they see a

 9 significant increase.

10      Q.  So do you have discussions with your

11 compliance officers about the frequency with which

12 something must occur to become a general business

13 practice?

14      A.  No, because it's subjective.  We discuss

15 certain situations.

16      Q.  I'd like to turn your attention to

17 790.03(h)(1).

18      A.  Okay.

19      Q.  Forgive me.  I'm having trouble reading this.

20 I'm going to have to put my glasses on.

21          It says, "Misrepresenting to claimants

22 pertinent facts or insurance policy provisions relating

23 to any coverages at issue."

24          If the respondent or the licensed entity makes

25 a mistake about a fact that's included, does that in
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 1 your opinion constitute a violation of 790.03(h)(1)?

 2      MR. STRUMWASSER:  Incomplete hypothetical.

 3      THE COURT:  Overruled.

 4      THE WITNESS:  Could you repeat the question.

 5      MR. VELKEI:  Sure.

 6          If you could -- thank you.

 7          (Record read)

 8      THE WITNESS:  Yes, if they've misrepresented acts

 9 regarding the policy.

10      MR. VELKEI:  Q.  What if they didn't do so

11 intentionally?  What if they made a mistake?

12      A.  How do you prove intention?

13      Q.  I'm asking you, ma'am.  You're the one

14 accusing us of it.

15          So what if the company made a mistake in a

16 statement that a representation was made to a

17 policyholder and it turned out the company was mistaken

18 in that representation?  In your opinion, does that

19 constitute a violation of Subsection (1)?

20      A.  It really depends on the case and the

21 circumstances involved.  If they're cited for being in

22 violation of 790.03(h)(1), they receive a notice from

23 us.  And at that time, they can dispute that violation

24 and present facts and figures and documents and

25 anything they feel is necessary, and we will review the
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 1 material.  And if we determine it was a simple mistake,

 2 then it probably wouldn't be a pattern of practice.

 3 But again, this is subjective.

 4      Q.  And it probably wouldn't be a

 5 misrepresentation if it turned out the statement was

 6 made in error as opposed to intentionally, correct?

 7      A.  Could happen.  Could be.

 8      Q.  Couple more questions.

 9          If we can turn -- if I can turn your attention

10 to Exhibit 4.  Do you recognize what's been marked or

11 entered into evidence as Exhibit 4?

12      A.  Vaguely.

13      Q.  Okay.  If we can go three e-mails down, which

14 is the e-mail from Mr. Masters to you dated March 27th,

15 2007, he's basically keeping you in the loop on the

16 progress of the investigation, presumably, correct?

17      A.  Yes.

18      Q.  Then you then forward that to Mr. Cignarale

19 the same day, correct?

20      A.  Uh-huh.

21      Q.  Actually, two minutes later.  Had you asked

22 Mr. Masters to send this to you so you could forward

23 the update to Mr. Cignarale?

24      A.  I don't recall.

25      Q.  And then just to close the loop, he responds
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 1 back that same day saying, "Thanks.  I think I have

 2 what I need to respond."

 3          Do you know what he's talking about there?

 4      A.  No.  He must have asked for something.  I just

 5 don't remember what it is or what it was.

 6      Q.  All right.  Let's see.  Exhibit 5013.

 7      A.  All right.

 8      Q.  Do you recognize Exhibit 5013?

 9      A.  Yes.

10      Q.  Now, Mr. Masters is basically giving you an

11 update at some point in the process of the

12 investigation, correct?

13      A.  Yes.

14      Q.  And he references in his e-mail to you, "They

15 blamed a lot of their current system errors on loading

16 contract problems created by a very short time to

17 comply with the last-minute Department of Justice order

18 and the deadline to execute the new contracts with the

19 new PacifiCare/United Healthcare provider contracts.  I

20 have suggested several times for our PacifiCare team

21 that we need to obtain and review a copy of the

22 contract."

23          You agreed with Mr. Masters in that regard,

24 correct?

25      A.  I don't -- where are you seeing that?
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 1      Q.  Where am I seeing your agreement?

 2      A.  Yeah.

 3      Q.  In the e-mail, you state -- your response, "I

 4 think Nicoleta should ask PacifiCare where we can find

 5 this or at least direct us to the Web site that has

 6 this posted."

 7      A.  Oh, no.  That was in reference to the case law

 8 or the case that -- the decision handed down by the

 9 Department of Justice.  That's what I'm referencing in

10 that e-mail.

11      Q.  You thought it would prove to be valuable in

12 handling all of the provider complaints, correct?

13      A.  Yes, it would.

14      Q.  Did you ever obtain a copy of that decision?

15      A.  No.

16      Q.  Do you know if Ms. Smith ever obtained a copy

17 of that decision?

18      A.  I don't know.

19      Q.  Now, it references in here, Mr. Masters says,

20 "I can only speculate whether or not legal health

21 enforcement unit has a copy of the decision.  But one

22 would think that Attorney Whitfield and Attorney Rosen

23 should have a copy of the decision and could share it

24 with us."

25          Did Ms. Rosen ever share a copy of that
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 1 decision with you?

 2      A.  I don't believe we discussed it with her at

 3 all.

 4      Q.  How about Mr. Whitfield?  Did Mr. Whitfield

 5 share a copy of that decision with you?

 6      A.  It wasn't discussed.

 7      Q.  Did you ever undertake any independent

 8 investigation to look into this issue further?

 9      MR. STRUMWASSER:  Objection, vague as to "this

10 issue."

11      THE COURT:  We can't hear you, Mr. Strumwasser.

12      MR. STRUMWASSER:  I'm sorry.  Objection, vague as

13 to "this issue."

14      THE COURT:  The issue of the Department of Justice

15 decision?

16      MR. VELKEI:  Yes, as reflected in this e-mail.

17      THE COURT:  All right.  I'll allow it.

18      MR. VELKEI:  Thank you, your Honor.

19      THE WITNESS:  I may have looked it up on line to

20 see if it was posted in LexisNexis or something like

21 that.

22      MR. VELKEI:  Q.  You may have or you did?

23      A.  I believe I did.

24      Q.  Oh, okay.

25      A.  But I didn't find anything.
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 1      Q.  So you looked?

 2      A.  Oh, mm-hmm.

 3      Q.  You thought it was important to try to find

 4 it?

 5      A.  I thought it would be interesting.

 6      Q.  After you couldn't find it in LexisNexis, did

 7 you give up at that point?

 8      A.  I believe I talked to Mr. Masters about it,

 9 and we decided it would probably be in our best

10 interest to give up on it because we had other pressing

11 matters.

12      MR. VELKEI:  No further questions at this time,

13 your Honor.

14      THE COURT:  All right.

15          Any questions?

16      MR. STRUMWASSER:  Yes, your Honor.  Actually, can

17 we take a few minutes or --

18      THE COURT:  Sure.

19      MR. STRUMWASSER:  Take ten?

20          (Recess taken)

21      THE COURT:  Okay.  We can go back on the record.

22          Are we there?

23      MR. STRUMWASSER:  Much better.

24      THE COURT:  All right.  Mr. Strumwasser?

25      MR. STRUMWASSER:  Thank you, your Honor.
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 1           CROSS-EXAMINATION BY MR. STRUMWASSER

 2      MR. STRUMWASSER:  Q.  Ms. Roy, let me show you a

 3 copy of 10169.

 4          First of all, Ms. Roy, you were asked, some

 5 questions about how an insurer would know how to --

 6 what the right language was.  Was PacifiCare cited in

 7 this case by your department for using the wrong IMR

 8 language or for using no IMR language at all?

 9      A.  For no IMR language at all.

10      Q.  And directing your attention to 10169(i),

11 would you tell the Judge where you see an obligation to

12 have IMR language in an EOB?

13      A.  Okay.  Well, it states, "On all written

14 responses to grievances, information concerning the

15 right of an insured to request an independent medical

16 review in cases where the insured believes that the

17 healthcare services have been improperly denied,

18 modified, or delayed by the insurer or by one of its

19 contracting providers."

20      Q.  Okay.  And, now, if an insurer is uncertain

21 about what language would be compliant, is the

22 Department willing to help the Department [sic] by

23 looking at language it is proposing -- that the insurer

24 is proposing -- help the carrier rather?

25      A.  Yes, we are.
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 1      Q.  Did you do so in the case of PacifiCare?

 2      A.  Yes, we did.  They had requested our -- they

 3 asked for our opinion.

 4      Q.  And you gave it to them?

 5      A.  Uh-huh.

 6      Q.  Couple of questions regarding Exhibit 5085.

 7 Mr. Velkei pointed you to three passages in the

 8 consumer complaint study on Pages 8 and two other

 9 pages, Page 22 and 29.  In each of the citations to

10 which he referred you, the quoted passage that he cites

11 begins with the phrase, "For purposes of the consumer

12 complaint study."

13          What is a consumer complaint study?

14      A.  The consumer complaint study is an annual

15 review of all of the violations cited against all of

16 the insurance companies.  The companies are notified,

17 once again, of the violations.  And they're offered the

18 opportunity to dispute those violations.

19      Q.  Ms. Roy, to the best of your knowledge, has

20 this sentence, the reference to double-dipping, has

21 that ever been applied to consumer complaints or

22 provider complaints by your staff?

23      A.  Well, no.  In this context here, it refers to

24 the consumer complaint study, not individual cases.

25      Q.  And the phrase here is, "The Department will



5747

 1 not cite the insurer multiple times for the same

 2 violations of law on the same date of service."

 3      A.  Mm-hmm.

 4      Q.  What do you understand the phrase "multiple

 5 violations of the same law on the same date" to refer

 6 to?

 7      MR. VELKEI:  Could you rephrase that?  I think you

 8 just got it wrong.

 9      MR. STRUMWASSER:  Q.  Okay.  What do you

10 understand the phrase "multiple times for the same

11 violation of law on the same date of service" to refer

12 to?

13      A.  Would refer to any violation of the law.  And

14 an easy example would be we would not cite from -- the

15 same date of service.  I'm trying to give you an

16 example.  Obviously I couldn't think of one.

17      Q.  Let me give you an example.

18      A.  Okay.  Let's try it that way.

19      Q.  If you had an EOB for one date of service that

20 was both late in violation of the timely pay, contest,

21 or deny statute and also lacked necessary IMR language,

22 would that be one or two violations?

23      A.  Two violations.

24      Q.  Now, for purposes of Section 790.03(h), where

25 the statutory language is "acts in violation," would a
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 1 single EOB that both violated the timeliness and the

 2 IMR statutes be one act in violation or two?

 3      MR. VELKEI:  Lacks foundation, your Honor.

 4      THE COURT:  Overruled.

 5      MR. STRUMWASSER:  Q.  You can answer.

 6      THE COURT:  Overruled.

 7          If you know.

 8      THE WITNESS:  That would be one act.

 9      MR. STRUMWASSER:  Q.  This morning, you were asked

10 some questions about differences in examiners'

11 citations of complaint -- with regard to complaints.

12 If two examiners examined the same file, would you be

13 surprised to see that they might come up somewhat

14 different violations?

15      A.  No.

16      Q.  Why?

17      A.  Well, everyone's going to interpret a little

18 differently, and we have limited time.

19      Q.  If two examiners looked at the same document

20 in that file, and the question was, for example, "Does

21 this document violate 10169(i)?" would you expect two

22 examiners to come up with different answers there?

23      A.  No.

24      Q.  Why?

25      A.  It would be the same law, same standard.
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 1      Q.  And Ms. Roy, you were also asked a question --

 2 were you turn to 10133.66(1).

 3          First of all, Mr. Velkei asked you some

 4 questions about the Insurance Code requirement

 5 concerning the time frame within which the Department

 6 should close or -- conclude/close a provider complaint.

 7 Do you recall that?

 8      A.  Yes.

 9      Q.  Could you please take a look at 10133.66(1)(c)

10 and give us your understanding of the commissioner's

11 discretion in taking time as needed to properly

12 investigate a complaint of a provider?

13      A.  Under this statute, it says -- you mean 10133

14 point --

15      Q.  -- 66(1)(c).

16      A.  66(1)(c).

17          It allows 30 days for the final action unless

18 the commissioner determines more time is needed for the

19 investigation.

20      Q.  And now I'd like to ask you about 10133.66.

21      A.  All right.

22      Q.  Do you see any or know of anything in 10133.66

23 that prohibits the Department from considering a

24 violation brought to its attention by a provider for

25 date of service prior to 2006?
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 1      A.  No.

 2      Q.  Do you see anything in the statute, the

 3 10133 -- or let me go back to that previous question.

 4          Do you know of any reason why the Department

 5 could not cite a violation that occurred before 2006?

 6      A.  No.

 7      Q.  With respect to 10133.66 one more time, do you

 8 see anything in that statute requiring a provider to

 9 exhaust company dispute resolution remedies before the

10 CDI may consider a complaint?

11      A.  No.

12      Q.  Do you know of any statute that imposes a

13 requirement that the provider go first to a company

14 before the Department may considered the complaint?

15      A.  No.

16      Q.  As a matter of policy, does the Department

17 have a position on that question?

18      A.  Yes, we do.  We do allow the company to

19 exercise that process of the provider dispute mechanism

20 in an effort to correct any errors that may have

21 occurred and resolve the issue, but it's not an

22 absolute requirement.

23      MR. STRUMWASSER:  No further questions, your

24 Honor.

25      THE COURT:  All right.
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 1          Any redirect?

 2      MR. VELKEI:  Just a couple follow-up.

 3            REDIRECT EXAMINATION BY MR. VELKEI

 4      MR. VELKEI:  Q.  Directing your attention real

 5 quick to 10169(i), this was the -- does it include

 6 reference to an EOB or can you construe it to include

 7 an EOB.  Really just one question, Ms. Roy.  Are there

 8 any written guidelines, publications, or other

 9 materials that set forth for licensed entities the

10 Department's interpretation of that subsection to

11 include EOBs?

12      A.  In getting this program up and running, it was

13 discussed in detail.  And it was determined that it

14 said "any written material," so that would include an

15 EOB because that's written material.

16      Q.  Discussed internally with Department folks?

17      A.  Yes.

18      Q.  Back to my question.  Any publications -- it's

19 okay, I know it's late.

20          Any publications, written guidelines, or other

21 written materials that were published for licensed

22 entities that set forth the Department's interpretation

23 of this particular subsection?

24      A.  I don't recall any.

25      Q.  And then, just the last set of questions.  We
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 1 spent a lot of time going over the provider complaints,

 2 and the manual talks about documentation of exhausting

 3 dispute resolution mechanisms of the company, not

 4 accepting complaints for dates of service before

 5 1/1/06.  Where did you get all that from?  I thought

 6 you said you got that from your understanding of the

 7 law.

 8      A.  The problem with that is that the dates were

 9 changed when the law was enacted.  And it was extended.

10 It was originally supposed to apply to anything as of

11 January 1st, 2006, and we extended it to July 1st.

12 Main reason was we simply didn't have time to get the

13 program up and running.

14      Q.  So the only difference is that the manual

15 should have said "July 1, 2006" instead of "January

16 1st, 2006"?

17      A.  What exactly in the manual?

18      Q.  All the provisions we talked about with

19 respect to right of a provider, file a complaint,

20 whether it will be accepted or not.  Let's go back to

21 that language.

22          I think it starts, Page 27, section 3,

23 "Provider Healthcare Procedures."

24      A.  Mm-hmm.

25      Q.  Paragraph 4 -- it's Roman Numeral II, and it's
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 1 4 on Page 28, "If the complaint indicates all dates of

 2 service were provided prior to 1/1/06, the file will be

 3 closed."  Do you see that?

 4      A.  Right.

 5      Q.  5, "If the provider fails to document the

 6 dispute was previously submitted to the insurer's

 7 internal dispute resolution process, the file will be

 8 closed and the complaint will be returned as

 9 ineligible"?

10      A.  Remember that these are guidelines.  These are

11 procedural guidelines.  And if an officer found

12 something questionable, something unusual, they would

13 bring it to me.  If they felt that for some reason we

14 should override that instruction, they would bring the

15 case to me, and we would discuss it.

16      Q.  Where did you get these guidelines?  Where did

17 these guidelines come from?

18      A.  It came from my superiors and the law as it

19 was originally written, which is probably before they

20 changed the dates.

21      Q.  So the only change in the laws that you're

22 aware of was it went from January 1, '06 to July 1,

23 '06, correct?

24      A.  Mm-hmm, yes.

25      MR. VELKEI:  No further questions, your Honor.
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 1      THE COURT:  Anything further?

 2      MR. STRUMWASSER:  Nothing further, your Honor.

 3      THE COURT:  Thank you very much.  May this witness

 4 be released?

 5      MR. VELKEI:  Only exception to that is we are in

 6 the process of preparing a request for written

 7 materials that were deficient.  I don't think we will

 8 need Ms. Roy, but it is subject to our resolving those

 9 issues either with Mr. Strumwasser and his team or with

10 the Court.

11      THE COURT:  All right.

12          So you're not released, but hopefully you

13 won't have to come back.  Thank you very much.

14      MR. VELKEI:  Thank you, Ms. Roy for your time.

15          (Whereupon, the proceedings recessed

16           at 3:47 o'clock p.m.)

17
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23
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 1 STATE OF CALIFORNIA     )
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 4 Reporter of the State of California, duly authorized to

 5 administer oaths pursuant to Section 8211 of the

 6 California Code of Civil Procedure, do hereby certify

 7 that the foregoing proceedings were reported by me, a

 8 disinterested person, and thereafter transcribed under
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10 transcription of said proceedings.
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 1 Wednesday, March 17, 2010           10:09 o'clock a.m.

 2                        ---o0o---

 3                  P R O C E E D I N G S

 4      THE COURT:  This is on the record before the

 5 Insurance Commissioner in the matter of the accusation

 6 against PacifiCare Life and Health Insurance Company.

 7 This is OAH Case No. 2009061395, Agency No. UPA

 8 2007-00004.

 9          Counsel are present.

10      MR. KENT:  This is Rebecca de la Torre.

11      THE COURT:  That's your respondent for today?

12      MR. KENT:  Yes, she'll be here today and tomorrow.

13      THE COURT:  Okay.  Do you want to spell it?

14      MR. KENT:  I will let --

15      MR. VELKEI:  D-E, L-A, T-O-R-R-E.

16      MR. STRUMWASSER:  Spaces?

17      MR. VELKEI:  Spaces between.

18      THE COURT:  Is it a capital L or a small L?

19      MS. de la TORRE:  It's lower case D-E, lower case

20 L-A, capital T-O-R-R-E.

21      THE COURT:  And it's R-E-B- --

22      THE WITNESS:  R-E-B-E-C-A.

23      THE COURT:  All right.  You want to try it, make

24 sure we got it right?  R-E-B-E-C-A --

25      THE REPORTER:  Lower case D-E, lower case L-A,
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 1 capital T-O-R-R-E.

 2      THE COURT:  Is that right?

 3      MS. de la TORRE:  Yes.

 4      THE COURT:  Okay.  Counsel are present and it is

 5 March 17th, 2010.

 6                       CRAIG DIXON,

 7          called as a witness by the Respondents,

 8          having been previously duly sworn, was

 9          examined and testified further as

10          hereinafter set forth:

11      THE COURT:  Mr. Dixon, you've been previously

12 sworn in this matter, so you're still under oath.

13          If you could just take the stand and state

14 your name again for the court reporter.  Thank you.

15      THE WITNESS:  My name is Craig Dixon, C-R-A-I-G,

16 D-I-X-O-N.

17      THE COURT:  Thank you.

18        DIRECT EXAMINATION BY MR. VELKEI (resumed)

19      MR. VELKEI:  Q.  Good morning, Mr. Dixon.

20      A.  Good morning.

21      Q.  I'm going to try to make it brief this

22 morning, get you out of here as quickly as possible.

23          Kind of starting where we left off, which is

24 on the acknowledgment statute, 10133.66(c), was there a

25 particular person within the Department of Insurance
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 1 that came up with the interpretation you testified to

 2 last week?

 3      A.  No one that I could identify.

 4      Q.  Were there any meetings within the Department

 5 to discuss the interpretation of that statute?

 6      A.  Not that I recall.

 7      Q.  Okay.  And is there anything in writing that

 8 you're aware of that sets forth the official position

 9 of the Department with regard to the interpretation of

10 10133.66(c)?

11      A.  There isn't anything that I'm aware of.

12      Q.  Switching gears, we talked about general

13 business practices.  And I recall you saying that you

14 don't really think in terms of percentages.  Do you

15 recall that testimony?

16      A.  I vaguely remember that discussion.

17      Q.  Now, the Department of Insurance at one point

18 had proposed a regulation that established that you

19 could rebut a presumption of a general business

20 practice by showing that 90 percent of claims handled

21 were compliant with a particular statute; is that

22 correct?

23      MR. STRUMWASSER:  Objection, relevance of the

24 proposed reg.

25      THE COURT:  What's the relevance?
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 1      MR. VELKEI:  Goes to the interpretation of what's

 2 an acceptable tolerance threshold.

 3      THE COURT:  I take it that it wasn't adopted.

 4      THE WITNESS:  (Nods head affirmatively)

 5      THE COURT:  I'm going to sustain the objection.

 6      MR. VELKEI:  Okay.

 7      Q.  Are you aware, Mr. Dixon, that the DMHC sets

 8 forth a certain percentage of compliance that's

 9 acceptable in a context of their claims settlement

10 practices regulations?

11      A.  I am not.

12      Q.  Have you ever had occasion to look at the

13 claims settlement practices regulations adopted by the

14 DMHC?

15      MR. STRUMWASSER:  Objection.  Those regulations

16 are, by their terms, inadmissible in this proceeding.

17      THE COURT:  All right.  Sustained.

18      MR. VELKEI:  Your Honor, if I may, if the witness

19 doesn't know, the witness doesn't know.  But to make

20 clear for the record, if what we're trying to do is

21 establish what's an acceptable tolerance threshold, I

22 think we're entitled to look at a sister regulation for

23 the purpose of saying -- if their determination is 95

24 percent is compliant and we're at 97 percent of

25 whatever it may be, it certainly is evidence that
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 1 should be considered in assessing whether there's an

 2 acceptable tolerance threshold.

 3          I don't need to belabor this with this

 4 witness.

 5      THE COURT:  There may be some expert testimony

 6 about stuff like that, but I'm not going to allow it

 7 from a witness like this.  The objection is sustained.

 8      MR. VELKEI:  Thank you, your Honor.

 9      Q.  Could we turn -- do you have your binders?

10 Let me give you --

11      THE COURT:  I think they moved everything.

12      MR. VELKEI:  Q.  Let me give you, sir, the first

13 binder.  And I want you to take a look at

14 Exhibit No. 1, which was the accusation, and then

15 attached to it the two reports.

16      A.  Okay.  Is there a particular page?

17      Q.  Yes, sir.  If you would turn to that first

18 report, which is what I call the confidential report --

19 are you familiar with which one I'm talking about?  It

20 begins at Bates No. 43504, and it's Exhibit 1.

21      A.  Yes, I have it.

22      Q.  If you would turn to Page 10 of that document.

23 And then the second paragraph says "Money Recovered."

24      A.  I have Page 10.

25      Q.  Do you see this reference in the report,
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 1 Mr. Dixon?

 2      A.  Yes, I do.

 3      Q.  Now, was this the amount at issue as a result

 4 of the noncompliant behavior by PacifiCare?

 5      MR. STRUMWASSER:  Objection, ambiguous.

 6      THE COURT:  Do you understand the question?

 7      THE WITNESS:  I don't understand "amount at

 8 issue."  I'm not quite clear about what that means.

 9      THE COURT:  If you could rephrase.

10      MR. VELKEI:  I'm happy to rephrase.

11      Q.  So I'm clear and understand, it is the

12 determination of the Department that your

13 investigation, the Department's investigation, resulted

14 in approximately $155,000 of additional moneys being

15 paid, correct?

16      A.  As per the findings of this report, correct.

17      Q.  And there were no other dollars at issue or no

18 other impact from the investigation --

19      MR. STRUMWASSER:  Objection, that misstates the

20 document.  The document --

21      MR. VELKEI:  Excuse me.  Could I finish my

22 question?

23      THE COURT:  Please let him finish.

24      MR. VELKEI:  Q.  To your knowledge, were there any

25 other dollars that had to be paid by virtue of what you
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 1 considered to be noncompliant behavior by PacifiCare?

 2      MR. STRUMWASSER:  Objection, the document does not

 3 refer to the investigation.  It refers to the

 4 electronic analysis.

 5      MR. VELKEI:  I think it refers to the market

 6 conduct exam report.

 7      THE COURT:  Do you understand the question?

 8      THE WITNESS:  I think I understand the question.

 9 What -- I don't know that I would agree with the

10 premise.

11      THE COURT:  All right.

12      MR. VELKEI:  Q.  Okay.  Why don't you tell me,

13 Mr. Dixon, what this reference in the report

14 represents?

15      A.  This amount of money, what's being reported

16 here, is the amount of money that was recovered in

17 favor of those who had money owed to them which the

18 company paid as a result of the examination.

19      Q.  Okay.  Were there any dollars in addition to

20 the ones described in this report that, in your

21 opinion, should have been paid that the company didn't

22 pay?

23      A.  My impression would be yes, there would be, if

24 we were to do an exhaustive evaluation of each and

25 every claim file for the period of time.  But because
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 1 we did not, you know, we reported what we found at the

 2 time that we did the evaluation.

 3      Q.  Based on the investigation that you actually

 4 did, were there any other dollars that you're aware of

 5 that should have been paid by PacifiCare that were not

 6 in the context of this report and the investigation?

 7      A.  Based on the investigation that we did, I

 8 would agree there was nothing else reported, yes.

 9      Q.  Okay.  Why don't we turn, then, to the public

10 report.  And can you tell me in that report the amount

11 of money that was recovered as a result of the market

12 conduct examination?

13      A.  Could you give me the page number, please, to

14 make sure I'm on the right report?

15      Q.  Sure.  You wouldn't be able to answer that

16 question without my giving you the page number,

17 Mr. Dixon?

18      A.  I don't want to assume anything, sir.

19      Q.  Why don't I tell you where the document

20 begins.  It should be Exhibit 2 to the accusation.

21      A.  Okay.  I see Exhibit 2 on Public Report

22 Pursuant to Code Section 12938.  Is that the correct

23 one?

24      MR. STRUMWASSER:  Are we at 3526?

25      THE WITNESS:  That's the number.
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 1      MR. VELKEI:  Yes.

 2          So could you read back the question for the

 3 witness.

 4          (Record read)

 5      THE WITNESS:  In this report, $667.66 was

 6 reported.

 7      MR. VELKEI:  Q.  Were you aware of any moneys in

 8 addition to the $667.66 that PacifiCare should have

 9 paid in connection with the investigation that you --

10 that you implemented?

11      A.  Other than this, not that I know of.

12      Q.  And I -- forgive me.  I appreciate that.  Let

13 me go back to Exhibit 1 and the dollar figure on

14 Page 10, the $155,787.40.  I just want to make sure the

15 record's clear.

16          Based upon your department's investigation in

17 the context of the market conduct exam, was the

18 Department aware of any additional dollars that should

19 have been paid by PacifiCare, that weren't, on top of

20 the 155,000?

21      A.  Not that I know of.

22      Q.  Okay.  Have you ever heard of an organization

23 called IRES?

24      A.  Yes.

25      Q.  Now, that's referred to as the Insurance
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 1 Regulatory Examiner Society, correct?

 2      A.  Correct.

 3      Q.  Have you ever heard of something called the

 4 IRES Foundation?

 5      A.  Yes, I believe they're connected in some way.

 6      Q.  IRES Foundation is, in fact, a nonprofit that

 7 assists in the development of education and training

 8 opportunities for regulators in the private sector,

 9 correct?

10      A.  Correct.

11      Q.  They actually sponsor something called the

12 National School On Market Regulation; is that correct?

13      A.  That's correct.

14      Q.  Just so we're clear, you were a faculty

15 member -- you are a faculty member of that school,

16 correct?

17      A.  That's correct.

18      Q.  As is Mr. Lauscher, correct?

19      A.  I believe he has been, yes.

20      Q.  In fact, IRES publishes a textbook, right,

21 called "Best Practices Of Conducting Market Conduct

22 Examinations"?

23      A.  This is the first I've ever heard of this, so

24 I don't know this, sir.

25      Q.  Let me -- I'm going to put this in front of
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 1 you, sir.  Why don't you take a moment to look it over,

 2 as much time as you need.

 3      A.  Mm-hmm.

 4      MR. VELKEI:  I think we're at 5199.

 5      THE COURT:  Why don't we mark this, and then you

 6 can fiddle with that.

 7          All right.  5199 is the "Best Practices Of

 8 Conducting Market Conduct Examination," by IRES.

 9          (Respondent's Exhibit 5199 marked for

10           identification)

11      THE COURT:  Let's go off the record.

12          (Recess taken)

13      THE COURT:  All right.  We'll go back on the

14 record.

15      MR. VELKEI:  Q.  Mr. Dixon, have you had an

16 opportunity to look at 5199?

17      A.  Yes, I skimmed through it.

18      Q.  Do you now recognize 5199?

19      A.  It looks vaguely familiar to me.  You know, I

20 know -- I've probably seen it in passing, just from

21 conversations.  I haven't taken the course where this

22 is used, but I'm familiar with it.

23      Q.  You're a faculty member in the school which

24 this is used in, correct?

25      A.  This isn't used in the school that I'm aware
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 1 of, no.

 2      Q.  You actually assisted in preparing this

 3 document, didn't you, Mr. Dixon?

 4          Will you turn to Page 5, Chuck.

 5      A.  Not exactly.  I was -- I was part of a

 6 committee that discussed the adoption of a program or a

 7 process for helping regulators learn about market

 8 conduct.  And it ended up as this MCM program, so I had

 9 some input into it.

10      Q.  Yes.  You, in fact, were actually singled out

11 and acknowledged as being a contributor to this book;

12 isn't that true?

13      A.  That's true.

14      Q.  And I'm assuming that the Mr. Dixon referred

15 to in the acknowledgments is in fact you?

16      A.  Yeah.

17      Q.  If we could turn to the prior page, Page 4 of

18 that document.  And looking at the paragraph at the end

19 that says, "Some of the material in this textbook" --

20 now, this piece of the document, the introduction,

21 effectively makes clear that the materials here are

22 similar to those contained in the NAIC's

23 "Market Regulation Handbook," correct?

24      A.  Yes, I see that.

25      Q.  In fact, the instruction at the end there is,
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 1 "The handbook should be considered to be the definitive

 2 source."  Do you see that?

 3      A.  I see that.

 4      Q.  Presumably the handbook that's being referred

 5 to is the NAIC "Market Regulation Handbook," sir?

 6      A.  By reference right before it, that's what it

 7 appears to state.

 8      MR. VELKEI:  Then if you could turn, Chuck, to

 9 Page 22 of the document -- Chuck and Mr. Dixon.

10      MR. STRUMWASSER:  Arabic 22?

11      MR. VELKEI:  "Arabic" means number "22"?

12      MR. STRUMWASSER:  Means non-Roman.

13      MR. VELKEI:  Yes, Arabic 22.

14      THE WITNESS:  Page 22.

15      MR. VELKEI:  Q.  The very last paragraph,

16 Mr. Dixon?

17      A.  Mm-hmm.

18      Q.  In fact, here, the handbook, the "Market

19 Regulation Handbook" is described as the most

20 up-to-date and accurate information for interested

21 parties and market regulators, correct?

22      MR. STRUMWASSER:  You didn't read the whole thing.

23      THE COURT:  Give him a chance to read it.

24      THE WITNESS:  I see that, yes.

25      MR. VELKEI:  Q.  Now, do you recall our
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 1 discussions of the ACL program?

 2      A.  I vaguely remember our discussing its use for

 3 electronic analysis, yes.

 4      Q.  If you could turn to Page 110 of this

 5 handbook.  And focusing on the section at the bottom

 6 called "Drawbacks of Technology."

 7      A.  Okay.  I've read them.

 8      Q.  In fact, this best practices handbook makes

 9 clear that, when using programs like ACL, the chance of

10 drawing incorrect conclusions based on the data

11 presented is increased, correct?

12      A.  I see that, yes.

13      Q.  It also goes on to remind examiners that

14 analysis of the data -- and this is on the next page.

15 "It's important to remember," see that, sir, "that

16 analysis of the data using tools such as ACL is not a

17 substitute for auditing the actual files or source

18 documents where source documents exist"?

19      A.  I see that, yes.

20      Q.  And in this case, the source documents did in

21 fact exist, didn't they, Mr. Dixon?  "This case" being

22 the 2007 market conduct exam.

23      MR. STRUMWASSER:  Still ambiguous.  There are lots

24 of files, lots of data.

25      THE COURT:  The data that was used to be analyzed
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 1 by the ACL?  I assume that's what you are talking

 2 about.

 3      MR. VELKEI:  That's correct, your Honor.

 4      THE WITNESS:  I see the statement, yes.

 5      MR. VELKEI:  Q.  And in fact, my question to you

 6 is, in the context of the PacifiCare 2007 market

 7 conduct exam, the source documents were available for

 8 the Department's inspection, correct?

 9      A.  That's correct.

10      Q.  I'd like to turn your attention then to Page

11 152, dealing with tolerance thresholds, in particular

12 the section that says, "Findings that do not meet

13 standard threshold or tolerance levels."

14      A.  The first paragraph?

15      Q.  Yes, sir.

16      A.  Okay.

17          I've read the paragraph.

18      Q.  This best practices handbook makes clear that

19 you should generally use procedures developed by the

20 NAIC that allow for tolerance of certain errors because

21 a pattern of errors does not occur with enough

22 frequency to be considered a reportable error.  Do you

23 see that?

24      MR. STRUMWASSER:  Excuse me.  He left out three

25 words in the middle of the sentence.
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 1      THE COURT:  Okay.

 2      MR. STRUMWASSER:  "Do not occur with enough

 3 frequency within a sample to be considered a reportable

 4 error."

 5      MR. VELKEI:  Q.  Do you see, sir, next question,

 6 that the best practices handbook specifically

 7 references the tolerance thresholds incorporated in the

 8 market regulation handbook of the NAIC?

 9      A.  I do see that.

10      Q.  So certainly this handbook talks in terms of

11 percentages, correct?

12      A.  Yes, it does.

13      Q.  And it makes clear in the third paragraph that

14 it wants examiners to focus --

15      THE COURT:  It's not a paragraph.

16      MR. VELKEI:  If we go to the third paragraph.

17      THE COURT:  Oh, okay.

18      MR. VELKEI:  Thanks, Chuck.

19      Q.  The best practices handbook makes clear that

20 they want the examiner to focus on errors that have a

21 significant impact on consumers, correct?

22      A.  I see that there, yes.

23      Q.  And in fact, the handbook recognizes that

24 errors occur in every company?

25      A.  That's what this appears to state.
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 1      Q.  Now, I'd like to turn your attention -- and

 2 actually, we're almost done with this line of

 3 examination.  I appreciate your patience -- to Page 156

 4 and 157, in particular the section that's titled,

 5 "Violations Previously Ratified by the Department."

 6      A.  Is it just the first paragraph or the entire

 7 section?

 8      Q.  Go ahead and read that section, sir, if you

 9 have a moment.

10      A.  Okay.

11      MR. STRUMWASSER:  Actually, while he's reading

12 that, I'll make an objection on relevance grounds.

13 This is now a secondary source on what is -- putatively

14 was supposed to be best practices for a market conduct

15 exam.  It is at most a question of how we got here,

16 whether the exam that produced the violations in

17 evidence was properly conducted.  That's just

18 irrelevant.

19      MR. VELKEI:  Disagree, your Honor.

20      THE COURT:  Overruled.

21      MR. VELKEI:  Thank you.

22      THE WITNESS:  Okay.  I've read all three

23 paragraphs.

24      MR. VELKEI:  Q.  So this section is talking about

25 violations previously ratified by the Department,



5776

 1 correct?

 2      A.  Correct.

 3      Q.  And in fact, the best practices handbook

 4 identifies the most common example would be a policy

 5 form that was proved by the Department that contains

 6 one or more provisions that are noncompliant with the

 7 law.  Do you see that?

 8      A.  I see that.

 9      Q.  Now, we talked about this issue in the context

10 of the pre-ex.  Do you remember our discussion about

11 the pre-ex issue?

12      A.  I'm trying to recollect it.  I don't.

13      Q.  Do you recall that the pre-ex issue involved a

14 provision in the policy that was noncompliant with the

15 law?

16      A.  Okay, yes.

17      Q.  And we talked about -- I asked you questions

18 about whether or not the Department had in fact

19 approved that policy prior to its being utilized?

20      A.  I recall that.

21      Q.  This handbook takes the position, certainly,

22 that addressing the matter as a violation might reflect

23 poorly on and embarrass the Department.

24          Do you see that language?

25      A.  Yes.
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 1      Q.  It says that there should be -- it refers

 2 examiners to talk with somebody in the Department to

 3 get direction of what to do in that situation.  Do you

 4 see that?

 5      A.  Yes, I do.

 6      Q.  What is the Department of Insurance's position

 7 about what -- of California -- what should be done in

 8 that situation?

 9      MR. STRUMWASSER:  Done by the examiner?

10      MR. VELKEI:  Done by the Department and examiner.

11      MR. STRUMWASSER:  Compound and ambiguous.

12      THE COURT:  Sustained.  One at a time.

13      MR. VELKEI:  Okay.

14      Q.  I'm going to focus on the Department.  Does

15 the Department have a policy of how they treat these

16 kinds of situations?

17      MR. STRUMWASSER:  No foundation.

18      THE COURT:  Overruled.

19          If you know.

20      THE WITNESS:  No, there's no policy that I'm aware

21 of.

22      MR. VELKEI:  Q.  Switching gears, Mr. Dixon, on

23 penalties, do you feel competent to testify about the

24 historic penalties assessed by the Department?

25      A.  No, sir, I don't.
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 1      Q.  Who in the Department would be better suited

 2 to answer those kinds of questions, to your knowledge?

 3      A.  It's an area that's handled by our legal

 4 department, our legal division.

 5      Q.  Other than legal, sir, who would be more

 6 knowledgeable than yourself within the Department on

 7 these kinds of issues?

 8      A.  Probably the highest levels of management, I

 9 would suppose.

10      Q.  How about what is an appropriate penalty in

11 this case?  Do you feel competent testifying to those

12 issues?

13      A.  I frankly don't.  You know, that's not my area

14 of expertise.

15      Q.  Who would be better suited within the

16 Department to speak to those issues?

17      A.  Again, as I answered a moment ago, I think,

18 you know, management, upper management is the one that

19 deals with that with our legal division.

20      Q.  Mr. Lauscher?

21      A.  I would certainly -- you know, any question

22 that I would receive, I would refer it to him.  He's my

23 immediate supervisor.

24      Q.  When you're referring to upper management,

25 you're referring to Mr. Cignarale?
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 1      A.  Well, Mr. Lauscher of Mr. Cignarale, either

 2 one of them.

 3      MR. VELKEI:  Your Honor, I have no further

 4 questions of the witness.

 5      THE COURT:  All right.

 6          Cross-examination or wherever we are in this?

 7      MR. STRUMWASSER:  Thank you, your Honor.

 8           CROSS-EXAMINATION BY MR. STRUMWASSER

 9      MR. STRUMWASSER:  Q.  While you have that exhibit

10 there, this MCM thing.

11      THE COURT:  5199?

12      MR. STRUMWASSER:  5199.  Thank you, your Honor.

13      Q.  Why don't you take a look at Page 161,

14 particularly the paragraph above the heading "We said

15 it, but we didn't mean it."  I'd like you to read the

16 paragraph above and then two paragraphs under the "We

17 said it, but we didn't mean it" heading.

18      THE WITNESS:  Okay.  I've read them.

19      MR. STRUMWASSER:  Q.  Do you agree with the

20 statement that the company should be held to its

21 original admissions?

22      MR. VELKEI:  Could you point out where that

23 statement is located in this document?

24      THE COURT:  That's what it's talking about.

25      MR. STRUMWASSER:  The first paragraph, "Following
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 1 are some suggestions on how the company can be held to

 2 answer to the answers it provided previously."

 3      THE WITNESS:  Yes?

 4      MR. STRUMWASSER:  Q.  Mr. Dixon, Mr. Velkei asked

 5 you some questions the other day about whether there

 6 should be any surprises in the exit exam.  Do you

 7 recall that testimony?

 8      A.  I vaguely remember it, yes.

 9      Q.  I'm going to hand you the exhibit book in

10 which 156 in evidence is found and ask you to turn to

11 that.

12      A.  What number was it that I'm --

13      Q.  156.

14          I'm about to direct the witness's attention to

15 the second page, 1075, and particularly the e-mail from

16 Mr. Valenzuela on November 7, 2007.

17          Do you see that?

18      A.  I do.

19      Q.  Was that the date before the exit conference?

20      A.  Yes, it appears to be.

21      Q.  So what do you understand this e-mail to be

22 telling the recipients?

23      A.  It appears Mr. Valenzuela is advising his high

24 level management regarding what he has been advised in

25 anticipation of this meeting with the Department on
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 1 the 8th, a number of issues that had been brought to

 2 the company's attention.

 3      Q.  And now, if you would turn to the preceding

 4 page, 1074, and the e-mail from Mr. Valenzuela dated

 5 November 9, do you see that?

 6      A.  I do.

 7      Q.  And in the interest of time, that's his

 8 summary of the issues that actually were raised; is

 9 that right?

10      A.  I want to make sure that I have the correct --

11 is this November 9th?

12      Q.  Yes, at the bottom of the first page.

13      A.  And it goes on to the next page?

14      Q.  Right.

15      A.  It appears he's reporting to the company

16 regarding the exit conference that took place the

17 previous day.

18      MR. VELKEI:  Objection, I want to -- objection,

19 your Honor, calls for speculation.  This witness isn't

20 copied on these e-mails.  And he's testifying to what

21 it appears based on his read of this?

22      MR. STRUMWASSER:  That's good enough for me.

23      THE COURT:  We've done it enough times.  I'll let

24 him go ahead.  But you know, it goes to the weight of

25 the testimony, all of it.
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 1      MR. STRUMWASSER:  Q.  Okay.  And Mr. Dixon, you're

 2 looking at the list of issues in the two e-mails that I

 3 called your attention to?

 4      A.  Yes, I can see those.

 5      Q.  Comparing this two lists, Mr. Valenzuela's

 6 list of anticipated issues and his list of issues

 7 coming out of the conference --

 8      A.  Mm-hmm?

 9      Q.  -- do you have any concerns about the extent

10 to which your staff fully apprized PacifiCare of the

11 topics to expect at the exit conference for the 2007

12 market exam?

13          (Reporter interruption)

14      MR. STRUMWASSER:  Q.  Comparing these two lists in

15 the two e-mails, do you have any concerns about the

16 extent to which your staff fully apprised PacifiCare of

17 the topics to expect at the exit conference for the

18 2007 market conduct exam?

19      A.  No.

20      Q.  You recall Mr. Vilkei [sic] asked you

21 previously --

22      MR. VELKEI:  "Velkei," sir.

23      MR. STRUMWASSER:  "Velkei" -- I am so sorry.

24      Q.  Mr. Velkei asked you previously some questions

25 regarding whether the acknowledgement violations that
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 1 are cited in the market conduct exams were raised in

 2 the exit conference.  Do you remember those questions?

 3      A.  I remember that discussion, yes.

 4      Q.  In the -- taking a look at the 2007 -- the

 5 November 7, 2007 e-mail, the going in e-mail, do you

 6 see acknowledgements identified there?

 7      A.  I see it states, "Acknowledgment Letters.

 8 Inability to provide evidence that acknowledgment

 9 letters were sent."

10      Q.  Right.  And the exit -- the post exit

11 conference e-mail on November 9, you see

12 acknowledgements referred to there?

13      A.  I see, "Failure to acknowledge/respond to

14 claims within 15 days."

15      Q.  Mr. Velkei also asked you some questions about

16 a preliminary 21-day draft that may be sent to the

17 insurance companies.  Do you recall that, the 21-day

18 draft of the market conduct report?

19      A.  Yes, I do.

20      Q.  That would be before the statutory draft,

21 right?

22      A.  Correct.

23      Q.  Are you aware of any law or regulation that

24 requires the Department to send a 21-day preliminary

25 draft?
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 1      A.  No.

 2      Q.  Mr. Velkei also asked you some questions about

 3 clean and dirty claims.  Do you recall that?

 4      A.  I do.

 5      Q.  This was in the context that PLHIC paid late,

 6 longer than 30 working days; do you recall that?

 7      A.  Yes.

 8      Q.  He asked you whether the company had only 30

 9 days to determine whether the late-paid claims were

10 clean or dirty.  Do you recall that?

11      A.  Yes, I remember that.

12      Q.  I'm going to hand you another binder and ask

13 you to look at Exhibit 107.

14      A.  Do I need to read all the pages here?

15      Q.  No, no.  Let me just direct your attention to

16 the attachment starting on 4006.  And my question is,

17 do you know what Question/Issue No. 1 relates to,

18 Question/Issue No. 1?

19      MR. VELKEI:  Objection, calls for speculation,

20 lack of foundation.  This witness -- I couldn't get a

21 specific answer to any referral.  And the idea that

22 Mr. Dixon suddenly knows this referral in particular --

23 he just isn't the right person to ask this question.

24      THE COURT:  Go ahead.  If he knows.

25      THE WITNESS:  Well, reading it, it's a question to
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 1 the company.  And the reference is Section --

 2 California Insurance Code 10123.13(a), and it appears

 3 to be questioning the timeliness of payments and the

 4 inclusion of interest on claims that are not paid

 5 within 30 days.

 6      MR. STRUMWASSER:  Q.  Now, just to be clear, I'm

 7 not asking you for any independent knowledge.  I'm just

 8 asking you what you can discern from the document

 9 itself.  And with respect to that, can you discern from

10 the document when it was sent?

11      A.  It was dated September 7th, 2007.

12      Q.  So would -- from your understanding of this

13 clean/dirty issue that Mr. Velkei has raised, would the

14 assertion that the company was on notice only for 30

15 days about whether the claims were clean or dirty be

16 correct?

17      MR. VELKEI:  Could you read that question back,

18 please?

19      MR. STRUMWASSER:  You know what?  I hate that

20 question.  I'll do it again.

21      Q.  Based on this referral, Exhibit 107, would you

22 say that the company had only 30 days -- was on notice

23 for only 30 days before it had to respond to the market

24 conduct reports, the draft market conduct reports,

25 regarding whether the late paid claims were clean or
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 1 dirty?

 2      MR. VELKEI:  I'm sorry, but could you just --

 3      THE COURT:  Did you understand the question?

 4      MR. STRUMWASSER:  If he didn't, I'll do it again.

 5      Q.  When was the company obliged to respond --

 6 let's take a look at 116, which is in the same binder,

 7 mercifully.  116 starts with your letter to the

 8 company, right?

 9      A.  Yes.

10      Q.  When was the company supposed to respond to

11 the draft reports that are attached to your letter?

12      A.  Within 30 calendar days.

13      Q.  So roughly December --

14      A.  It's dated November 9th, so I would figure,

15 you know, the beginning of December, by December 9th or

16 10th.

17      Q.  And do you think it is -- is it your

18 understanding, based on Exhibit 107, the referral, that

19 the company was on notice more than 30 days before

20 December 7 or 8 about the question of clean or dirty

21 late-paid claims?

22      A.  That would appear to be the case, yes.

23      Q.  With respect to Exhibit 116, the letter, do

24 you recall receiving any inquiries from PacifiCare

25 asking for extensions of time to respond to the market
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 1 conduct reports?

 2      A.  No.

 3      Q.  Did anybody at PacifiCare, to the best of your

 4 recollection, ever tell you that they needed more time

 5 to determine whether claims were clean or dirty?

 6      A.  Not my recollection, no.

 7      Q.  In your experience, have companies requested

 8 additional time to respond to draft market conduct

 9 reports?

10      A.  Yes.

11      Q.  If they show good cause, have they been given

12 additional time?

13      A.  Yes.

14      Q.  And I'd like to address some apparent

15 misunderstanding with respect to 5186, the e-mail from

16 Mr. Washington in which he reports his so-called

17 preliminary findings from the electronic data.

18      MR. VELKEI:  It is what the document says.

19      MR. STRUMWASSER:  I understand.

20      Q.  So I'm going to hand you the binder with 5186,

21 and I'll probably take some documents back.

22      A.  Okay.  I've read it.

23      Q.  Okay.  Have you, since your testimony, had a

24 chance to review with your staff the nature of these

25 preliminary findings?
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 1      A.  Yes.

 2      Q.  And what have you learned?

 3      A.  Mr. Washington advised me that the data that

 4 this was based upon was data that was incorrect, that

 5 the -- that he derived this information from data that

 6 was provided in error by the company.

 7      Q.  And let's go back to 106 in that other binder

 8 that I've left up there.  Preliminarily, do you know

 9 whether PacifiCare subsequently provided the Department

10 with revised and different data regarding the claims

11 that were analyzed by using ACL?

12      MR. VELKEI:  Objection, lack of foundation.

13      THE COURT:  Overruled.

14          If you know.

15      THE WITNESS:  My understanding is that there were

16 more than one times that there were back and forth

17 between my staff and the company on the data that was

18 provided.  So, yes.

19      MR. STRUMWASSER:  Q.  Now let's go up to 107,

20 again.  The second page refers to a revised group paid

21 claims data spreadsheet provided to the CDI on August

22 23, 2007.  Do you see that?

23      A.  Yes, I do.

24      Q.  Is that the revised data that you were

25 referring to?
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 1      A.  Yes.

 2      Q.  Mr. Velkei also asked you some questions about

 3 whether electronic analysis had ever been used before.

 4 Do you recall those questions?

 5      A.  Yes, I do.

 6      Q.  Did you -- I think you mentioned they had been

 7 used in a Blue Cross exam?

 8      A.  That's correct.  I did testify to that fact.

 9      Q.  Have you since checked to see whether there

10 were other instances in which electronic analysis was

11 done?

12      A.  Yes, I have.

13      MR. STRUMWASSER:  Your Honor, I'd like to have

14 marked as our next in order a table.

15      THE COURT:  547.

16          (Department's Exhibit 547 marked for

17           identification)

18      MR. VELKEI:  Your Honor, we disagree with the

19 confidentiality designation.  This should be public

20 information.

21      THE COURT:  Why is it confidential?

22      MR. STRUMWASSER:  Because some of these exams are

23 ongoing, and the ongoing exams are confidential.

24      THE COURT:  All right.

25      MR. VELKEI:  At a minimum, your Honor, maybe we
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 1 could take this up this afternoon, the ones that are

 2 completed are public information should not be

 3 confidential.

 4      THE COURT:  All right.  We'll take it up later.

 5      MR. VELKEI:  Thank you, your Honor.

 6      MR. STRUMWASSER:  Q.  Mr. Dixon, are these the --

 7 does this represent the information you were given by

 8 your staff?

 9      A.  Yes, it does.

10      Q.  Regarding the other electronic analyses

11 employed in exams?

12      A.  In health exams, yes, for health-related

13 exams.

14      Q.  Mr.  Velkei also asked you some questions

15 about percentage of claims for which PacifiCare failed

16 to acknowledge the receipt.  Do you recall those

17 percentage questions?

18      A.  Yes, I do.

19      Q.  Take a look at Exhibit 113 in that same binder

20 there.  In particular -- I mean, read as much of this

21 as you need to, but I'm going ask you a question about

22 the last paragraph on the first page.

23      A.  Okay.  I've read it.

24      Q.  What is your understanding of this response to

25 the referral with regard to the second sentence of that
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 1 paragraph, "It was discovered that, during this

 2 transition, Duncan did not print system-generated

 3 letters from July 2006 until January 2007"?  Is that --

 4 do you understand that to say that none of the letters

 5 were printed?

 6      A.  It appears that there were no letters printed

 7 between July 2006 until January 2007.

 8      Q.  100 percent of them were not printed; is that

 9 your understanding?

10      A.  That's what it appears to state.

11      Q.  Mr. Dixon, I have a hypothetical question for

12 you.  Say that an insurer fails for several months to

13 send out acknowledgment letters.  Are you with me so

14 far?

15      A.  Yes.

16      Q.  -- acknowledgment of claim letters.

17          Then the company discovers this fact but does

18 not self-report to the Department.  Are you with me?

19      A.  Yes.

20      Q.  And the Department, several months later

21 during a market conduct exam, discovers this failure

22 and issues a referral to the company regarding it.  Are

23 you with me?

24      A.  Yes.

25      Q.  The company at that point admits that it
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 1 failed for, let's say, five months to send out those

 2 letters.  Are you still with me?

 3      A.  Yes, I am.

 4      Q.  Then the Department later discovers that, in

 5 fact, this failure to send out acknowledgment letters

 6 does not last five months but seven or more months.

 7 Still have that assumption?

 8      A.  Okay.  Yes.

 9      Q.  In your opinion, Mr. Dixon, would those

10 circumstances militate in favor of more or less

11 regulatory attention to the company?

12      A.  I would certainly say more.

13      MR. STRUMWASSER:  No further questions.

14      THE COURT:  All right.

15          Anything further?

16      MR. VELKEI:  Yes, please, your Honor.

17          Chuck, if you could put Page 161 of the best

18 practices handbook on the screen.

19      THE COURT:  Do you still have the handbook?

20      MR. VELKEI:  5199, Mr. Dixon.

21      THE COURT:  He's looking.

22      THE WITNESS:  Oh, in this MCM document?

23      MR. VELKEI:  Yes, sir.

24      THE WITNESS:  All right.  161.

25            REDIRECT EXAMINATION BY MR. VELKEI
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 1      MR. VELKEI:  Q.  Would you show me where in this,

 2 either 161 or 162, it states that the company must be

 3 held to some admission letter?  Where does it state

 4 that?

 5      A.  I don't know this, so it's going take me a

 6 minute to read it to see if I can find it.

 7      Q.  Take as much time as you need, Mr. Dixon.  I

 8 couldn't find it, but maybe you can.

 9      A.  Okay.  I don't see it directly here.

10      Q.  In fact, the best it does is offer suggestions

11 about what a regulator can do to avoid such a

12 situation, correct?

13      MR. STRUMWASSER:  Objection, misstates the

14 document.

15      THE COURT:  I'm going to sustain the objection.  I

16 read it.  Let's move on.

17      MR. VELKEI:  Q.  It articulates a couple of

18 instances.  There's some specific examples provided,

19 sir.  The first one, "We said it but we didn't mean

20 it," says the person who provided the file or the

21 response was not authorized to do so.  Has PacifiCare

22 ever taken that position with the Department?

23      A.  Not to my knowledge.

24      Q.  In fact, in that situation, the best practices

25 handbook says that it becomes a question of
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 1 credibility, correct?

 2      A.  Could you point me to that point again,

 3 because I don't recall reading that part?

 4      Q.  "While this challenge cannot be prevented, the

 5 question becomes who has the most credibility in this

 6 situation."  Do you see that?

 7      A.  Correct.

 8      Q.  Let's move on to the, "We meant it then, but

 9 we found something else later, so now..."?

10      A.  Okay.

11      Q.  This best practices handbook in fact

12 recognizes for a variety of reasons the company may

13 later find additional data relative to the examination,

14 correct?

15      A.  That's what it appears to state.

16      Q.  Now it takes a situation where the company

17 takes a position that it doesn't have to provide that

18 information to the Department.  Do you see that?

19      MR. STRUMWASSER:  Objection, ambiguous.  I didn't

20 understand that question.

21      THE COURT:  Well, in that example here.

22      THE WITNESS:  Could you repeat the question,

23 please?

24      MR. VELKEI:  Q.  I'm just pointing your attention

25 and asking whether you see the language that says, "The
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 1 company may take the position that providing it is not

 2 necessary since the examiner did not ask for any update

 3 on the file."

 4      A.  Okay.  I do see that, yes.

 5      Q.  PacifiCare has never taken that position with

 6 the Department, have they?

 7      A.  Not to my knowledge.

 8      Q.  In fact, to the contrary, they did provide

 9 that additional information to the Department, didn't

10 they?

11      MR. STRUMWASSER:  Objection, "that additional

12 information" is ambiguous.

13      THE COURT:  Sustained.

14      MR. VELKEI:  On what basis, your Honor?

15      THE COURT:  What additional information?

16      MR. VELKEI:  Q.  There shouldn't be any surprise

17 that the statements in the December '07 letter, in our

18 view, some of them are inaccurate.  There is certainly

19 the suggestion made by counsel that somehow this

20 document suggests that that's somehow binding on us.

21          And the point I'm trying to make is, the

22 handbook recognizes you can find additional

23 information.  And the situation they're talking about

24 is where somebody doesn't provide it to the Department.

25 But in fact, we did provide additional information
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 1 relevant to this investigation to the Department.  And

 2 it seems directly on point, your Honor.

 3          And maybe my question was not clear, and I'm

 4 happy to rephrase it.

 5      THE COURT:  All right.  Why don't you.

 6      MR. STRUMWASSER:  I just hope that it's clear to

 7 your Honor, I am not claiming that this document is

 8 binding on the Department.

 9      THE COURT:  I understand.

10      MR. VELKEI:  Q.  Mr. Dixon, the company did in

11 fact provide additional information relevant to your

12 examination after the examiners left the company,

13 correct, were no longer on site?

14      A.  All kinds of information, yes.

15      Q.  And in fact, before the report was finaled,

16 the company sent you a letter specifically making clear

17 that they disputed any violations of 790.03(h) or any

18 intentional conduct on their part, correct?

19      A.  I don't recall how the company specifically

20 responded.  That may be, in fact, true.  But I don't

21 recall the exact advice.

22      Q.  I'd like to direct your attention, because we

23 did go over this before, to --

24      A.  Yeah.  It sounds familiar, but I just don't

25 remember it.
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 1      Q.  5819.  I'm going give you my copy, Mr. Dixon,

 2 just to keep this moving so we can conclude before the

 3 lunch break.

 4          And directing you to the first full paragraph

 5 of that second page, "The company did make clear that

 6 any problems were not knowingly committed nor part of a

 7 general business practice," correct?

 8      A.  I see that, yes.

 9      Q.  And it did so within the time required under

10 Insurance Code, correct?

11      MR. STRUMWASSER:  Objection, vague.

12      THE COURT:  What?  That they made the --

13      MR. VELKEI:  If we can switch to the first page,

14 this may clear up the ambiguity.

15          See, "The company respectfully submits the

16 following response to public report within the required

17 10-day time frame."

18      MR. STRUMWASSER:  The reason why I'm asking this,

19 your Honor, is that Mr. Velkei's question had --

20 initially had a prelude that it was before the report

21 was finalized.  And the document postdates the filing

22 of the OSC.

23      MR. VELKEI:  Q.  In fact, the company did submit

24 its response within the required 10-day time frame

25 under the Insurance Code, correct, Mr. Dixon?
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 1      A.  I don't know what date that the document was

 2 adopted and forwarded to the company.  I know that it

 3 had, pursuant to the law, ten days in which to, you

 4 know, respond from the date of adoption.

 5      Q.  Thank you, sir.

 6      A.  So I can't testify whether this is accurate or

 7 not -- that's accurate or not.

 8      MR. VELKEI:  I think that does the trick.

 9          Could we go back to the best practices

10 handbook, Chuck.  And if you could turn to Page 162,

11 last scenario under "Company Responses," the scenario

12 of, "We have it, but you're not getting it."

13      Q.  Has PacifiCare ever taken that position with

14 the Department to your knowledge, Mr. Dixon?

15      A.  Well, you're -- it begs the question of my

16 mind as to whether or not the company responded fully

17 or completely to interrogatories from my examiners.

18 So, you know, I don't know how to answer the question.

19      Q.  Are you aware of any specific instances in

20 which the company refused to provide information

21 requested and that was available to give the

22 Department?

23      MR. STRUMWASSER:  Excuse me.  Is that with respect

24 specifically to the market conduct exams of '06 and

25 '07?
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 1      MR. VELKEI:  We're talking about the 2007.

 2      MR. STRUMWASSER:  Yeah, okay.

 3      THE WITNESS:  Can I hear the question again,

 4 please?

 5          (Record read)

 6      THE WITNESS:  From the top of my head, I recall

 7 that there were some referrals where we had asked

 8 questions and they had not been fully responded to by

 9 the company.

10      MR. VELKEI:  Q.  And I believe your testimony when

11 we addressed this issue last time is that you don't

12 recall whether in fact they did follow up with the

13 information that was requested, correct?

14      A.  I don't recall that testimony, but, you know,

15 I've had a chance to go back through and look, you

16 know, at many different things, you know, subsequent to

17 my testimony to try to understand, you know, what has

18 transpired.  So I'm giving you my best answer at this

19 point.

20      Q.  But then my question is, having spent that

21 time going back in your files --

22      A.  Mm-hmm.

23      Q.  -- is there one instance in which you can

24 think of that the company didn't provide the

25 information requested?
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 1      A.  I can't think of a specific file at this

 2 point, no.

 3      Q.  Okay.  Could we turn to Exhibit 107.

 4          Could you identify where in this document the

 5 Department took the position that PacifiCare had

 6 violated the law 42,137 times with respect to

 7 10123.13(a)?

 8      A.  You said how many times, sir?

 9      Q.  Could you tell me where in this document the

10 Department took the position that PacifiCare had

11 violated Section 10123.13(a) 42,137 times?

12      A.  I don't see that in this document.

13      Q.  Moving on to the electronic analysis,

14 Mr. Dixon, am I correct that it's Mr. Washington's view

15 that it was PacifiCare's mistake, not his, that caused

16 the problem in his preliminary findings?

17      A.  I don't know what the judgment was, sir.  All

18 I was advised was that the data that was provided was

19 not accurate and that the company advised him of same

20 and came back and provided him with the new

21 information.

22      Q.  Okay.  So just so I'm clear -- and maybe I

23 misunderstood in my notes.  I took from that that it

24 was your position that the company had done something

25 wrong.
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 1      A.  I didn't state that.  I stated that the data

 2 that was provided was not correct.

 3      Q.  Now, moving back to Pages 110, 111 of the best

 4 practices handbook, it does state at the very bottom of

 5 Page 110, "It is absolutely necessary to the company

 6 clearly understand what data is requested."

 7          Are you in a position to testify with regard

 8 to what steps were taken by Mr. Washington to make sure

 9 the company clearly understood what was being requested

10 of it?

11      A.  No, sir.

12      Q.  Mr. Washington would be the better person to

13 answer that question?

14      A.  Yes, I suppose.

15      Q.  Okay.  Could we turn to this chart.  And

16 forgive me, I'm not sure I know the --

17      A.  The number is 547.

18      MR. VELKEI:  Okay.

19      Q.  547, sir.  Just so I'm clear, you didn't

20 actually prepare this chart yourself, correct?

21      A.  No, sir.

22      Q.  You had somebody else do it for you, right?

23      A.  Yes.

24      Q.  Who was the person that did this?

25      MR. STRUMWASSER:  Objection, ambiguous, and may
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 1 call for attorney-client communication.

 2      MR. VELKEI:  I'll withdraw and just rephrase.

 3      Q.  Who was the person that prepared this chart,

 4 547?

 5      A.  Mr. Washington put together the data.

 6      Q.  Fair to say that, if I asked you specific

 7 questions about any of the names that are included on

 8 this chart, you wouldn't be able to give me much

 9 information?

10      A.  Not off the top of my head, sir, no.

11      Q.  Could you provide any specifics with regard to

12 the ACL analysis that was done in connection with

13 [Row No. 1] in 2004?

14      MR. STRUMWASSER:  Until we have a confidentiality

15 determination, can we just refer to it by row number?

16      MR. VELKEI:  Absolutely.

17      THE COURT:  Sure.

18      MR. VELKEI:  Q.  And the first row, sir?

19      THE COURT:  Why don't I number the rows.  Is that

20 all right?

21      MR. STRUMWASSER:  Sure.

22      MR. VELKEI:  That's a good idea.

23      THE COURT:  So will you just refer to what

24 Mr. Velkei said as "Row No. 1" as opposed to the name

25 that he gave.



5803

 1          Go ahead.  I'm sorry.

 2      MR. VELKEI:  Q.  Okay.  The Row 1, do you have any

 3 information with regard to the specifics of the ACL

 4 analysis in that situation?

 5      A.  I believe that may be a current or active

 6 investigation.

 7      Q.  Do you have any specific information with

 8 regard to the ACL analysis that was done there?

 9      A.  No, sir.

10      Q.  You did not actually calculate that number,

11 194,447?

12      A.  I did not.

13      Q.  Would the same be true of each of these items

14 on the chart?

15      A.  Yes.

16      Q.  I'm going focus on the big one, section --

17 No. 4, the "7,572,843."

18      A.  Mm-hmm.

19      Q.  What, if any, penalty was assessed in that

20 situation, sir?

21      A.  I don't recall, sir.

22      Q.  Who would be better suited to answer that

23 question?

24      A.  Well, I suspect it would be reported in the

25 Web site if there was a penalty because that's required
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 1 to be reported by law there.

 2      Q.  And that investigation market conduct exam

 3 report is completed?

 4      A.  Yes, sir.

 5      MR. STRUMWASSER:  By the way, that's the one he

 6 already identified on the record.

 7      MR. VELKEI:  Q.  So fair to say that, if I want to

 8 get any kind of detail with regard to the underlying

 9 information with respect to the companies identified

10 here, I would need to talk to Mr. Washington?

11      A.  He is the one that provided the information to

12 me.

13      Q.  Would you turn to Exhibit 113.

14      A.  I have it.

15      Q.  Could you identify where, if at all, the

16 Department took the position that PacifiCare had

17 violated 10133.66(c) over a million times?

18      A.  I don't see that in the document.

19      Q.  And we also went through the exit conference

20 agenda, and that information wasn't included there

21 either, was it, Mr. Dixon?

22      A.  I'd to have look at that again, sir.

23      MR. VELKEI:  I'm going to need to find that.  So

24 maybe we can take a short break.

25          I just have one further question.
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 1      Q.  When did the Department take the position that

 2 over a million violations of 10133.66(c) had occurred?

 3      MR. STRUMWASSER:  Objection, that really does

 4 misstate the evidence.  What the Department did was it

 5 sent a preliminary draft saying that it appears to us

 6 that that's what happened.  The Department's never

 7 taken that position.

 8      MR. VELKEI:  The issue, your Honor, and what the

 9 direct cross-examination, whatever you want to call it,

10 is, the suggestion that there were no surprises at the

11 exit conference when we know the day after the exit

12 conference they issue a report claiming a million

13 violations of the statute, the suggestion was also that

14 we had plenty of time to respond to these allegations.

15      THE COURT:  Right.

16      MR. VELKEI:  So I'm just curious as to when the

17 Department formed this decision to cite us.

18      THE COURT:  If he knows.

19      MR. STRUMWASSER:  That's the point.  He's asking,

20 "When did they form the decision to cite us for a

21 million violations?"  They were never cited for a

22 million violations.  The Department asked about a

23 million violations.

24      MR. VELKEI:  They didn't ask us about it.  They

25 said --
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 1      THE COURT:  All right, all right.

 2          If you know.

 3      THE WITNESS:  Could I hear the question, please?

 4      THE COURT:  Certainly.

 5          (Record read)

 6      THE WITNESS:  Well, I guess my answer is it took

 7 that position initially in its formal draft to the

 8 company alleging that that occurred.

 9      MR. VELKEI:  Q.  When was a decision first made to

10 take that position, sir?

11      A.  I don't know, sir.  That -- that's something

12 that wouldn't be within my disposal.

13      Q.  I found the exit conference agenda, so I just

14 want to show it to you.  It's 5185.  Now, the draft

15 report that we looked at was issued on -- was sent to

16 the company on November 9th, correct?

17      A.  And let me go back to the last question if I

18 could.  When I say "my disposal," what I meant was this

19 is a decision that would be evaluated by the EIC and

20 discussed with the supervisor.  And then that would be

21 referred to me for approval and to be sent out to the

22 company.  That's what I meant.  In other words, I

23 didn't make the initial decision.  I want to be clear

24 on that.

25      Q.  When did you actually approve the decision to



5807

 1 cite the company initially for a million violations --

 2 over a million violations of 10133.66(c)?

 3      A.  At the point that we sent the preliminary

 4 draft would be the point at which we would notice the

 5 company of the allegation.

 6      Q.  And that draft was sent on November 9th,

 7 correct?

 8      A.  I believe that's correct.

 9      Q.  Is it your testimony, sir, that on November

10 7th the Department had not made a decision about

11 whether to cite the company for over a million

12 violations of 10133.66(c)?

13      A.  I don't know what was discussed at that point,

14 sir.  I don't know what was discussed at that point in

15 that regard.  I don't see it in the document.  Is that

16 the question?

17      Q.  That was my next question.

18      A.  I don't see it in the document.

19      MR. VELKEI:  Okay.  No further questions.

20      THE COURT:  Anything further?

21      MR. STRUMWASSER:  No further questions.

22      THE COURT:  Thank you for your testimony.

23          May this witness be released?

24      MR. VELKEI:  No, your Honor, because of the same

25 issues about documents.  But we're hopeful we don't



5808

 1 have to bring him back.

 2      THE COURT:  You're not released, but hopefully you

 3 won't have to come back.

 4          So we'll go off the record for a minute.

 5          (Discussion off the record)

 6      THE COURT:  We're going go back on the record.

 7          547 it is offered by the Department.  And

 8 they're claiming it's confidential.  They're claiming

 9 it's confidential because there may be open cases, and

10 there's some obligation to keep that confidential.

11          I'm not sure why you presented it under those

12 circumstances with the names on them.

13      MR. STRUMWASSER:  The names are only part of the

14 problem.  Some of these people can be identified from

15 the numbers.  And we did it because there is, in fact,

16 a confidentiality process that we have in place now,

17 and we thought we would avail ourselves of it.

18      MR. VELKEI:  Just for the record, your Honor, to

19 the extent this is a completed exam that should be a

20 public record and, in our view, it should not be

21 confidential.  And we would at least ask the Department

22 to identify for us by tomorrow which of these exams

23 referenced here are completed.

24      MR. STRUMWASSER:  To the extent it's a completed

25 exam, it's on the Web.
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 1      THE COURT:  You can look on the Web site just as

 2 well as he can.  Why don't you look on the Web site

 3 tell me which ones are completed.

 4      MR. STRUMWASSER:  Okay.

 5      THE COURT:  I will mark this as 547.  I will put

 6 it in a confidential envelope.

 7      MR. VELKEI:  So I opened my big mouth, and I'm

 8 responsible now for looking into it?

 9      THE COURT:  You don't have to.  They can look on

10 the Web site just as well as you can.  It's their

11 document.  They're presenting it.

12      MR. VELKEI:  Thank you, your Honor.

13      THE COURT:  Any objection to it being entered into

14 evidence, however?  I assume we have no objection.

15      MR. VELKEI:  No objection, your Honor.

16          (Department's Exhibit 547 admitted into

17           evidence)

18      THE COURT:  Now, 546, any objection?

19      MR. VELKEI:  No, your Honor.

20      THE COURT:  You'll tell me if there's a

21 confidentiality issue, right?  So 546 is entered.

22          (Department's Exhibit 546 admitted into

23           evidence)

24      MR. STRUMWASSER:  So is the confidentiality off

25 now?
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 1      THE COURT:  I don't know.  I can't --

 2      MR. VELKEI:  I was really hoping some of this,

 3 your Honor, just to have a chance to look through it

 4 without -- and I really had scheduled this afternoon.

 5 Maybe we can just pick this up.  I mean, I think once

 6 we get everything organized, it will go quickly.  Most

 7 of this stuff we can agree to and at least just present

 8 to the Court the few issues where we had disagreement,

 9 just like we did last time.  And we will have some time

10 tomorrow afternoon.

11      THE COURT:  All right.  Let me at least finish 546

12 if I can find it.

13          Oh, I've got it.  So there is a

14 confidentiality issue.

15      MR. VELKEI:  I think there may be.

16      THE COURT:  So there's no objection to 546 being

17 entered, but there may still be an issue?

18      MR. VELKEI:  That's correct.

19      THE COURT:  I can see we're not going to get

20 anywhere.

21      MR. STRUMWASSER:  What we'll do is, we'll make

22 Mr. Gee available this afternoon for the meeting.

23      THE COURT:  All right.  1:30?

24      MR. VELKEI:  You want to meet and confer from 1:30

25 to 2:30, and then at 2:30 come in?
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 1      THE COURT:  Is that good?

 2      MR. GEE:  We were thinking I would meet and confer

 3 with them, and tomorrow we can present to your Honor.

 4      THE COURT:  All right.  That sounds fine.

 5          So what time are we starting tomorrow?

 6      MR. KENT:  9:00.

 7      THE COURT:  So 9:00 o'clock tomorrow.  And you're

 8 going to meet with Mr. Velkei --

 9      MR. GEE:  Yes, your Honor.

10      THE COURT:  -- and Mr. Gee, and come up with

11 these.

12      MR. VELKEI:  Sounds good.

13          (Whereupon, the proceedings recessed

14           at 11:41 o'clock a.m.)

15

16

17

18

19

20

21

22

23

24

25
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 1 STATE OF CALIFORNIA     )

                        )   ss.

 2 COUNTY OF MARIN         )

 3          I, DEBORAH FUQUA, a Certified Shorthand

 4 Reporter of the State of California, duly authorized to

 5 administer oaths pursuant to Section 8211 of the

 6 California Code of Civil Procedure, do hereby certify

 7 that the foregoing proceedings were reported by me, a

 8 disinterested person, and thereafter transcribed under

 9 my direction into typewriting and is a true and correct

10 transcription of said proceedings.

11          I further certify that I am not of counsel or

12 attorney for either or any of the parties in the

13 foregoing proceeding and caption named, nor in any way

14 interested in the outcome of the cause named in said
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17
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 1 OAKLAND, CALIFORNIA; THURSDAY, MARCH 18, 2010; 9:13 A.M.,

 2 DEPARTMENT A; ELIHU HARRIS STATE BUILDING; 1515 CLAY STREET;

 3 RUTH S. ASTLE, ADMINISTRATIVE LAW JUDGE

 4                            -oOo-

 5           THE COURT:  All right.  Okay.  Ready?

 6           This is on the record.  This is before the

 7 insurance commissioner in the matter of PacifiCare Life and

 8 Health Insurance Company.  This is OAH case number

 9 2009061395, agency number UPA 200700004.

10           Today's date is the eighteenth of March, 2010.

11           Counsel are present, and respondent is present in

12 the person of Ms. De La Torre.

13           Do you have that spelling from yesterday?

14           THE COURT REPORTER:  Yes, ma'am.

15           THE COURT:  All right.  And I believe we're

16 calling a new witness.

17           MR. STRUMWASSER:  Yes, your Honor.  This is one of

18 those situations where we're yielding to the Respondent to

19 allow them to call a witness.

20           MR. KENT:  Thank you, your Honor.

21           The Respondent calls Patrick Campbell.

22                      PATRICK CAMPBELL,

23 having been called as a witness, was sworn and testified as

24 follows:

25           THE COURT:  Mr. Campbell, if you'll come forward
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 1 please, and raise your right hand.

 2           And you do solemnly swear or affirm that the

 3 testimony that you're about to give is the truth, the whole

 4 truth, and nothing but the truth?

 5           THE WITNESS:  I do.

 6           THE COURT:  Please be seated.

 7           Please state your first and last name and spell

 8 them both for the record.

 9           THE WITNESS:  Patrick Campbell.  P-a-t-r-i-c-k

10 C-a-m-p-b-e-l-l.

11           THE COURT:  Thank you.

12           Go ahead.

13                      DIRECT EXAMINATION

14 BY MR. KENT:

15      Q.   Good morning, Mr. Campbell.

16      A.   Good morning.

17      Q.   Are you currently employed by the California

18 Department of Insurance?

19      A.   Yes, I am.

20      Q.   Are you a bureau chief?

21      A.   Yes.

22      Q.   The bureau that you head presently is the Consumer

23 Services Bureau; is that correct?

24      A.   No.

25      Q.   What is the correct name of the bureau you head
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 1 up?

 2      A.   Claims Services Bureau.

 3      Q.   I'm sorry?

 4      A.   Claims Services Bureau.

 5      Q.   How long have you had that position?

 6      A.   Since December 1, 2007.

 7      Q.   Is Nicoleta Smith one of your direct reports?

 8      A.   Yes.

 9      Q.   Is Janelle Roy one of your direct reports?

10      A.   Yes.

11      Q.   Is Robert Masters one of the compliance officers

12 in your bureau?

13      A.   Yes.

14      Q.   Steve Brunelle one of the compliance officers in

15 your bureau?

16      A.   Yes.

17      Q.   Barbara Love one of the compliance officers in

18 your bureau?

19      A.   No.

20      Q.   What part of the Department is she presently in?

21      A.   She's retired.

22      Q.   Okay.  Prior to her retirement, was she in the

23 Claims Services Bureau?

24      A.   Yes.

25      Q.   When she retired?
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 1      A.   Yes.

 2      Q.   When did she retire?  I'm sorry.

 3      A.   Um, December 30, 2009, I believe.

 4      Q.   So prior to that point in time she was in the

 5 Claims Services Bureau; is that correct?

 6      A.   Yes.

 7      Q.   When did you start with the Department, sir?

 8      A.   1998.

 9      Q.   What positions have you held with the Department

10 over time?

11      A.   Associate insurance compliance officer.  Senior

12 insurance compliance officer.  Supervising insurance

13 compliance officer.  And bureau chief.

14      Q.   Were each of those three first positions within

15 the Claims Services Bureau?

16      A.   Yes.

17      Q.   When did you become the bureau chief?

18      A.   December 1, 2007.

19      Q.   I'll be showing you this morning some exhibits,

20 sir.  Many of these have already been marked as exhibits in

21 the test -- during the testimony of prior witnesses for --

22 make it a little easier, what I've done is had additional

23 copies made.  I'm going to show you first what was

24 previously was marked as Exhibit 5009.

25           That was a long long time ago.



5822

 1           THE COURT:  And there is a lot of paper passed,

 2 right?  50 --

 3           MR. KENT:  09.

 4           THE COURT:  -- 09.

 5 BY MR. KENT:

 6      Q.   It looks to be an e-mail from a Nicoleta Smith

 7 dated November 3, 2006.  If you would take a moment and look

 8 at this document.  In particular, I'm going to be asking you

 9 a couple of questions about the last paragraph of text.

10                Ready, sir?

11      A.   Yes.

12      Q.   As the date of this e-mail, November 3, 2006, you

13 were a supervising compliance officer within the Claims

14 Services Bureau; is that correct?

15      A.   Yes.

16      Q.   And the addressee line on this e-mail, CSB-LA,

17 that's the Consumer Services Bureau, Los Angeles; is that

18 right?

19      A.   Correct.

20      Q.   You were part of the Consumer Services Bureau of

21 LA at the time of this e-mail, November 3, 2006?

22           MS. ROSEN:  Objection, your Honor.  Misstates the

23 testimony.  It is not the Consumer Services Bureau.

24           MR. KENT:  I'm sorry if I misspoke.  Claims.  I'm

25 having a problem with that this morning.
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 1           MS. ROSEN:  No big deal.  All right.

 2           MR. KENT:  I'm trying to help consumers rather

 3 than claims.

 4           MR. STRUMWASSER:  Rather than claimants?

 5           MR. KENT:  I always help my claimants.

 6      Q.   All right.  Sir, let me ask you again.  Back in

 7 November 3, 2006 were you a member of the Claims Services

 8 Bureau, Los Angeles?

 9      A.   Yes.

10      Q.   All right.  So you would have received a copy of

11 Ms. Smith's November 3, 2006 e-mail; is that right?

12      A.   Yes.

13      Q.   Do you recall receiving this e-mail?

14      A.   No.

15      Q.   Okay.  Looking at that last paragraph of text,

16 sir, the first sentence states "Pre-existing conditions are

17 specifically addressed in CIC 10198.6(d)".  Do you see that,

18 sir?

19      A.   Yes.

20      Q.   Do you understand the reference to CIC to be the

21 California Insurance Code?

22      A.   Yes.

23      Q.   Are you familiar with CIC 10198.6(d)?

24      A.   Not particularly.

25      Q.   Well, looking at this last paragraph in Ms. --
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 1 Ms. Smith's November 3, 2006 e-mail, do you believe that

 2 Nicoleta had -- had it correct what she put here?

 3           MS. ROSEN:  Calls for speculation.

 4           THE COURT:  Overruled.

 5           THE WITNESS:  I don't know.

 6 BY MR. KENT:

 7      Q.   Well, I'm just asking you, sir.  The paragraph she

 8 has right here begins "Pre-existing conditions are

 9 specifically addressed in CIC 101918.6(d).  Usually for

10 group ins there is a six-month period and for individual

11 coverage 12 months, but there are exceptions".

12           To your understanding, are those two correct

13 statements?

14      A.   I don't know.

15      Q.   As part of the Claims Services Bureau -- let me

16 take a step back and rephrase that.  Is the Claims Services

17 Bureau responsible for enforcing the California Insurance

18 Code statutes concerning pre-existing conditions?

19      A.   Yes.

20      Q.   Are you familiar with the California Insurance

21 Code statutes that pertain to pre-existing conditions?

22      A.   No.

23      Q.   You leave that for other people?

24      A.   Yes.

25      Q.   Is Nicoleta Smith one of the people that you leave
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 1 or let me -- let me withdraw that.

 2           Is Nicoleta Smith one of the people who you

 3 believe is familiar with the California Insurance Code

 4 statutes pertaining to pre-existing conditions?

 5      A.   Are you asking if you think I'm always -- she's

 6 always right?

 7           MR. KENT:  May I have the question reread, please?

 8           THE COURT:  Just listen to the question.  Don't

 9 try to guess where they're going.  It's hopeless.

10           MS. ROSEN:  If you don't understand, you can say

11 you don't understand.

12           THE COURT:  If you don't currently --

13           THE WITNESS:  I don't understand the question.

14           THE COURT:  So we'll have it read back and just

15 listen to the question.  And if you can't answer it, just

16 please feel free to say you can't.

17                       (Question read.)

18           THE WITNESS:  Yes.

19 BY MR. KENT:

20      Q.   So back in this time frame, November 2006,

21 Nicoleta Smith should have been aware of the correct

22 interpretation of the various California Insurance Code

23 statutes pertaining to pre-existing conditions; is that

24 right?

25           MS. ROSEN:  Calls for speculation.
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 1           THE COURT:  If you know.

 2           THE WITNESS:  I don't know.

 3 BY MR. KENT:

 4      Q.   Now, back in November 2006, were you aware of the

 5 Claims Services Bureau's, and I'll use in it the word

 6 investigation, but not in a general sense, not a technical

 7 sense.  The Claim Services Bureau investigation of

 8 PacifiCare Life and Health Insurance Company?

 9      A.   Yes.

10      Q.   And you were aware that Nicoleta Smith was leading

11 a special project of sorts involving the CSB and PacifiCare?

12      A.   Yes.

13      Q.   And to your knowledge, was one of the issues that

14 Nicoleta Smith and her team was looking at back in

15 November 2006 with respect to PacifiCare the issue of

16 pre-existing conditions?

17      A.   No.

18      Q.   Let me show you now a document that's been marked

19 as Exhibit 5010 previously.  And take a moment to review

20 this, sir.  It appears to be an e-mail from David Stolls

21 dated January 23, 2007.

22                Are you ready, sir?

23      A.   Yes.

24      Q.   Now, looking at the first line of addressees to

25 this e-mail, it appears you were sent a copy; is that right?
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 1      A.   Yes.

 2      Q.   And the re line is clarification of CIC 10198.7

 3 and CIC 10198.7(b); do you see that, sir?

 4      A.   Yes.

 5      Q.   Okay.  And then comparing this to that prior

 6 exhibit, 5009, Ms. Smith's e-mail refers to a CIC section

 7 10198.6(d).  Do you know which one is the right section?

 8      A.   No.

 9      Q.   Do you recall back in January of 2007 there being

10 some confusion within the Department re the interpretation

11 of CIC Section 10198.7(a) and 10198.7(b)?

12      A.   No, I don't recall.

13      Q.   And that's an issue you were unfamiliar with at

14 the time?  When I say "that issue" meaning the application,

15 the proper application of pre-existing condition provisions

16 in health insurance policies?

17      A.   I do not recall what I knew at that time.

18      Q.   Well, do you know now, sir?

19      A.   I know what you've put in front of me.

20      Q.   Okay.  And then the question is, based on your

21 understanding now, was the proper statute to be referring to

22 back in November '06, January '07, in the context of these

23 two e-mails, the 10198.6 or the 10198.7?

24           MS. ROSEN:  Objection.  Lack of foundation, your

25 Honor.
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 1           THE COURT:  Overruled.

 2           THE WITNESS:  Can you read back the question,

 3 please?

 4           MR. KENT:  Sure.

 5                       (Question read.)

 6           THE WITNESS:  I don't know.

 7 BY MR. KENT:

 8      Q.   Okay.  Looking down at the third line of text on

 9 what has been marked as 5010 states "CIC 10198.7.7 applies

10 to all health insurance policies with no distinction being

11 made between individual or group coverage".

12           Do you see that, sir?

13      A.   Yes.

14      Q.   Do you believe that to be a correct statement of

15 the law?

16      A.   I don't know.

17      Q.   Okay.  Look back at 5009, Ms. Smith's November 3,

18 2006 e-mail.

19           MS. ROSEN:  Do you mean 5099?

20           MR. KENT:  If I misspoke.  Thank you.

21           THE COURT:  5009.

22           MR. KENT:  Well, we get past --

23           MS. ROSEN:  Or is it 5009?  Oh, I'm sorry.  I

24 wrote down.

25           THE COURT:  It's probably -- it's a good idea to
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 1 call them zeros and not Os.

 2           MR. KENT:  When I get past ten in the number of

 3 fingers but, thank you, sir.

 4           THE WITNESS:  The exhibit numbers are not written

 5 on what I have in front of me so, please, when you're

 6 referring to them, I would appreciate having them

 7 identified.

 8           THE COURT:  Do you have a pen up there?

 9           THE WITNESS:  No.

10           THE COURT:  Okay.  Give him a pen.

11           It's a good idea for you just to write the numbers

12 on there.  So the first one has a Bates stamp number 18229

13 on the bottom.

14           THE WITNESS:  Okay.

15           THE COURT:  And that is 5009 on the part of it and

16 then 18569 is the, um, 5010.

17           THE WITNESS:  Okay.  Thank you.

18 BY MR. KENT:

19      Q.   Directing your attention to the last paragraph of

20 text and, in particular, the second sentence, reads "Usually

21 for group insurance, there is a six-month period, and for

22 individual coverage, twelve months, but there are

23 exceptions".

24           Do you believe that to be a correct statement of

25 California law, sir?
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 1      A.   I don't know, sir.

 2      Q.   And back at the time of this e-mail, November 3,

 3 2006, you were a supervisor in the Claims Services Bureau;

 4 is that correct?

 5      A.   Correct.

 6      Q.   To your recollection, sir, about how long did

 7 Nicoleta Smith continue to lead that special project team

 8 for the Claims Services Bureau regarding PacifiCare?

 9      A.   I don't recall the exact date.

10      Q.   I believe, and I could be wrong, but I believe it

11 was up through maybe August of '07.  Does that sound about

12 right?

13           MS. ROSEN:  Calls for speculation, your Honor.

14 The witness has said he doesn't recall the dates.

15           THE COURT:  You can't try to pin him down to see

16 if the date is correct.  Is there something -- I mean is

17 there something wrong with that date?

18           MS. ROSEN:  I don't know.  He just said that he

19 didn't recall the date and then he asked him about a

20 specific date.  I don't know what more he's going to get.

21           MR. KENT:  Well, let's see what we can do.

22           THE COURT:  It sounds about right is what he asked

23 him.  I'll allow the question.  If he doesn't know the date.

24           THE WITNESS:  I don't know.

25           MR. KENT:  Fair enough.
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 1           This, I'd like to get it marked as our next in

 2 order.

 3           THE COURT:  5200.

 4           MR. KENT:  Thank you.

 5           THE COURT:  Let me just write that 5200 up on the

 6 top.  5200 is a e-mail with the top date of March 3, 2007.

 7          (Exhibit 5200 marked for identification.)

 8 BY MR. KENT:

 9      Q.   If you'll take a moment and read this over, sir.

10           Ready?

11      A.   Yes.

12      Q.   Showing you an e-mail chain, sir.  It has at the

13 top e-mail, a date of March 3, 2007.  Let me first ask you

14 just some background questions so I'm sure -- so I

15 understand who fits where.

16           Now, at this point of time Nicoleta Smith,

17 February March 2007, she was, at this point, heading up that

18 PacifiCare special project for CSB; correct?  Correct?

19      A.   I believe so.

20      Q.   And Barbara Love at that point in time was a

21 compliance officer in the CSB; is that right?

22      A.   Yes.

23      Q.   Okay.  Did she normally report to Ms. Smith or was

24 she with a different unit at that point in time?

25      A.   Administratively, she reported to me.
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 1      Q.   All right.  And in terms of work load back in

 2 February, March 2007, was Ms. Love involved in that special

 3 PacifiCare project?

 4      A.   Yes.

 5      Q.   Were you involved in that special PacifiCare

 6 project?

 7      A.   No.

 8      Q.   I'm now talking February, March 2003.

 9           MS. ROSEN:  Twenty-three.

10           MR. KENT:  I'm sorry.

11      Q.   Back in February March 2007 were you involved in

12 that special PacifiCare project?

13      A.   No.

14      Q.   Okay.  You're being -- is the reason you are being

15 copied on these e-mails that we see on Exhibit 5200 is

16 because you were the supervising compliance officer?

17      A.   No.

18      Q.   Well, why were you being copied on these e-mails,

19 sir, that we see on Exhibit 5200?

20      A.   Because I was Barbara Love's supervisor.

21      Q.   At the time of these e-mails, February, March

22 2007, was Janelle Roy also a supervising compliance officer?

23      A.   Yes.

24      Q.   So she was your counterpart?  Would that be a fair

25 statement?
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 1      A.   Peer.

 2      Q.   Peer.  Okay.

 3           At the time of these e-mails, February, March,

 4 '03, Ms. Roy was the head of the health unit within CSB; is

 5 that right?

 6      A.   I don't know.

 7      Q.   Look at the bottom e-mail, Ms. Love's February 21,

 8 2007 e-mail to Ms. Smith with a copy to you.  The re line is

 9 "Tentative:  PacifiCare Claims Processing Power Point

10 Presentation".  Do you see that, sir?

11      A.   Yes.

12      Q.   And do you see the date of that tentative

13 presentation is going to be March 7, 2007?

14      A.   Yes.

15      Q.   And that was going to take place at a conference

16 room at the California Department of Insurance; is that

17 correct?

18      A.   Yes.

19      Q.   All right.  And you understand this e-mail of

20 February 21 to be Ms. Love telling Ms. Smith that she would

21 attend that presentation if she was not on jury duty?

22      A.   I see that.  Yes.

23      Q.   So fair to say that Ms. Smith, as part of her

24 leading up the special project concerning PacifiCare, was

25 trying to arrange this March 7, 2007 meeting; correct?
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 1      A.   I don't know.

 2      Q.   Well, let's look at another exhibit.

 3           I'll show you what was previously marked as

 4 Exhibit 5019.

 5           THE COURT:  If you just write on the top, we can

 6 keep track of it.

 7 BY MR. KENT:

 8      Q.   5019.  It is an e-mail chain, the last e-mail has

 9 a date of February 16, 2007.  But what I wanted to do, in

10 particular, is direct you to the e-mail, which begins at the

11 bottom of the first page.  It is Nicoleta Smith.  It is an

12 e-mail dated February 15, 2007.

13                Sir, looking at this February 15 e-mail, it

14 is your understanding is Ms. Smith is communicating to

15 several people within the Department her interest or her

16 attempt to set up a meeting with PacifiCare in the CSB or

17 certain CSB staff for either March 6, March 7 or March 8,

18 2007?

19      A.   Yes, it appears so.

20      Q.   Okay.

21           So in this time frame, February, March 2007 Ms.

22 Smith is trying to set up a meeting between some of the CDI

23 people and some PacifiCare people; correct?

24      A.   It appears so.

25      Q.   All right.  Going back to Exhibit 5200 --
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 1           THE COURT:  That's the new one, right?

 2           MR. KENT:  Correct.

 3      Q.   Working from the bottom of the second e-mail up is

 4 Ms. Smith replying to Ms. Love on February 21, telling her

 5 "thanks for letting me know".  Do you see that?

 6      A.   Yes.

 7      Q.   And it's your understanding what Ms. Love is

 8 telling Ms. Smith is that she may not be able to attend the

 9 March 7, 2007 meeting with PacifiCare; correct?

10      A.   Yes.

11      Q.   Right.  And then the next e-mail is from Ms. Love

12 to Ms. Roy, your peer; correct?

13      A.   Correct.

14      Q.   And I think I heard you before, you were unsure

15 whether Ms. Roy at this time was the head of the health

16 unit?

17      A.   That is what I said, yes.

18      Q.   But you know that she worked on health claims;

19 correct?

20      A.   Yes.

21      Q.   Okay.  And Barbara Love worked on health claims,

22 too; did she not?

23      A.   Yes.

24      Q.   And then, according to Ms. Love's e-mail of

25 March 2 to Ms. Roy, she is telling Ms. Roy that she -- that
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 1 Ms. Love thinks "Someone with a health -- with a group

 2 health background needs to be there to fully understand what

 3 the company is saying/doing?"

 4      A.   Yes.

 5      Q.   Do you see that, sir?

 6      A.   Yes, I see that.

 7      Q.   So it's your understanding Ms Love's concern that

 8 this meeting may go ahead without her and without anyone in

 9 attendance who has a group health background; is that right?

10           MS. ROSEN:  Objection, your Honor.  It calls for

11 speculation.  Anyone.

12           THE COURT:  Yeah.  I am going to sustain the

13 objection.  Rephrase.

14 BY MR. KENT:

15      Q.   I note that Ms. Smith is not copied with this

16 e-mail; is that right?

17           THE COURT:  Who?  Oh, Ms. Nicoleta Smith.

18           MR. KENT:  Yes.

19           THE COURT:  All right.

20           THE WITNESS:  Yes.

21 BY MR. KENT:

22      Q.   Do you have any understanding why Ms. Love did not

23 believe that Ms. Smith had a group health background

24 sufficient to be able to fully understand what PacifiCare

25 would be saying or doing at that meeting?
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 1           MS. ROSEN:  Objection, your Honor.  Assumes facts

 2 not in evidence.

 3           THE COURT:  Well, I see what you're trying to get

 4 at, but it appears that there is affect that we don't really

 5 have so I'm going to sustain the objection.

 6           We've had some testimony about it.  Yeah, I see

 7 what you're getting at.

 8 BY MR. KENT:

 9      Q.   Move over to -- show you a new e-mail.  This will

10 be 5201.

11           THE COURT:  Correct.  An e-mail with a top date of

12 December 14, 2006.

13          (Exhibit 5201 marked for identification.)

14 BY MR. KENT:

15      Q.   Take as much time, sir, as you want reading this

16 e-mail or these two e-mails.  My questions are going to be,

17 in particular, on the third paragraph of text of the second

18 e-mail.

19           I direct your attention to the second e-mail from

20 Nicoleta Smith dated December 14, 2006 to you and others.

21 First paragraph, first sentence of that third paragraph

22 reads:  "I did a run of opened case for PacifiCare since

23 September 01 and there are approximately 50 CSB cases, which

24 include IMRs and provider complaints".

25           Do you see that, sir?
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 1      A.   Yes.

 2      Q.   The reference to CSB cases would be complaints

 3 that had been submitted to the California Department of

 4 Insurance by providers for PacifiCare members?

 5      A.   Yes.

 6      Q.   And those would include IMRs; is that right?

 7      A.   Yes.

 8      Q.   IMR refers to independent medical review?

 9      A.   Yes.

10      Q.   So fair to say that as of December 14, 2006 folks

11 who thought -- members who thought they had an IMR issue and

12 wanted to make a complaint were filing those complaints with

13 the Department?

14      A.   Yes.

15      Q.   Now, at this point in time, December 14, 2006, is

16 Ms. Smith telling you that there are about 50 open complaint

17 files concerning PacifiCare?

18      A.   No.

19      Q.   Well, she's saying "there are approximately 50 CSB

20 cases, which include IMRs and provider complaints".

21      A.   The e-mail refers to "opened cases".  I don't know

22 whether they were still open as of that date.  And,

23 therefore, I don't know the number of open cases on that

24 date.

25      Q.   So that the actual number of open cases may have
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 1 been less than 50?

 2      A.   It's conceivable.

 3      Q.   So 50 would be the maximum?

 4      A.   I don't know.

 5      Q.   Well, fair to say that, as you sit here today, are

 6 you aware that there were any more than 50 cases --

 7 complaints pending with the California Department of

 8 Insurance concerning PacifiCare in December 2006?

 9           MS. ROSEN:  Objection, your Honor.  It

10 mischaracterizes the evidence.  We're omitting that this is

11 since September 1.  There could have been open cases prior

12 to September 1 that were not in this count.

13           THE COURT:  All right.

14           MR. KENT:  All right.

15      Q.   Limiting the question to the period beginning

16 September 1, do you have any information to suggest that

17 there were any more than 50, total of 50 complaints, pending

18 with the California Department of Insurance concerning

19 PacifiCare in December 2006?

20      A.   I don't know.

21      Q.   So, as far as you know, this statement by Nicoleta

22 Smith is correct?

23      A.   I don't know.

24      Q.   Well, back in December 2006, wasn't Nicoleta

25 Smith's job to actually report things such as the number of
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 1 open complaint files concerning a health insurer?

 2           MS. ROSEN:  Your Honor, this calls for

 3 speculation.  He wasn't her supervisor.

 4           THE COURT:  I think it's a fair question.  I'm

 5 going to allow it.  He should know if it was part of her job

 6 or not.

 7           THE WITNESS:  There's a reasonable expectation

 8 that someone would always strive to provide accurate

 9 information when working on an important project.

10 BY MR. KENT:

11      Q.   And this was an important project?

12      A.   Yeah.

13      Q.   So the Department put its best person in charge of

14 it?

15      A.   I don't know.

16      Q.   The most qualified person available was put in

17 charge of this important project, sir?

18      A.   I don't know.

19      Q.   Well, you've been with the Department for -- since

20 1998.  In your experience, when the Defendant has a special

21 project that impacts the Claims Services Bureau, is the

22 practice of the Department to put it's most qualified person

23 in charge of those special projects?

24           MS. ROSEN:  Your Honor, lack of foundation.  He

25 didn't make the assignment of Ms. Smith to this project.  He
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 1 wasn't involved in it at all.

 2           THE COURT:  I'm going to sustain the objection.

 3 BY MR. KENT:

 4      Q.   Well, your experience, going back to 1998, saying

 5 the Department select people to head up special projects

 6 involving the Claims Services Bureau, your experience, is it

 7 more common for the Department to head up a project with the

 8 most experienced person available or the person who happens

 9 to have the most time available when that project is being

10 put together?

11      A.   Each situation is evaluated independently.

12      Q.   So sometimes you go with the second choice?

13 That's been your experience?

14      A.   That's not an accurate characterization.

15      Q.   Sometimes it's less?  Sometimes it's someone who

16 isn't even the second choice in experience.

17           MS. ROSEN:  Your Honor, asked and answered.

18           THE COURT:  Sustained.

19           Move on.

20           Actually, before you leave that, is the Steve you

21 refer to, if you know, Mr. Brunelle.  Do you know who the

22 Steve referred to is in 5201?

23           THE WITNESS:  Do I know who he is?

24           THE COURT:  Do you know who that he's referring to

25 in when they say Steve, it is Steve Brunelle?



5842

 1           THE WITNESS:  Yes.  Yes.

 2 BY MR. KENT:

 3      Q.   So fair to say, based on this e-mail, Steve

 4 Brunelle was being assigned these 30 open and closed

 5 PacifiCare files as part of this special project?

 6      A.   It appears to be from this e-mail, yes.

 7           MR. KENT:  This will be 5202.

 8           THE COURT:  5202 is an e-mail with a top date of

 9 March 26, 2007.

10          (Exhibit 5202 marked for identification.)

11 BY MR. KENT:

12      Q.   Take a moment and review these two e-mails, sir.

13 I see that you were copied with each of them.

14           Ready, sir?

15      A.   Yes, I am.

16      Q.   All right.

17           Looking at the lower e-mail, the one from Dave

18 Stolls to Nicoleta Smith and others dated March 23, 2007.

19 In particular, the second paragraph there's a reference to

20 "I look forward to the fruits of you" I think that's

21 probably "your labor"; do you see that, sir?

22      A.   Yes.

23      Q.   The first -- let me ask you -- David Stolls went,

24 back in March 2007, what was his position with the

25 Department?
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 1      A.   Bureau chief.

 2      Q.   He's now retired?

 3      A.   Yes.

 4      Q.   And you took over his position on his retirement;

 5 is that right?

 6      A.   No.

 7      Q.   All right.  Which bureau was he heading up back in

 8 March of 2007?

 9      A.   The Claims Services Bureau.

10      Q.   About when did he retire?

11      A.   Sometime in 2000 -- mid 2007.  I don't know the

12 exact date.

13      Q.   All right.  So there was somebody who headed up

14 the CSB between Mr. Stolls and you; is that right?

15      A.   Yes.

16      Q.   Who was that?

17      A.   C.F. Totten.

18           THE COURT:  T-o-t-t-e-n.

19           MS. ROSEN:  Correct.

20 BY MR. KENT:

21      Q.   Mr. Totten now retired as well?

22      A.   No.

23      Q.   Is he still with the Department?

24      A.   Yes.

25      Q.   What's his position now?
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 1      A.   Supervising insurance compliance officer.

 2      Q.   So he was the bureau chief for a while and now

 3 he's a supervisor?

 4      A.   He was the acting bureau chief.

 5      Q.   And then you took over for Mr. Totten?

 6      A.   Yes.

 7      Q.   Okay.  I see you're copied with this e-mail

 8 March 23, 2007.  What was your understanding of Mr. Stoll's

 9 reference to the -- "the fruits of your labor"?

10      A.   Working hard to protect consumers from the

11 illegal, potential illegal practices of insurance companies.

12      Q.   Okay.  And then there's a reference to an LSR; do

13 you see that.  Sir?

14      A.   Yes.

15      Q.   It is a legal service referral; is that right?

16      A.   No.

17      Q.   What is it?

18      A.   Legal services request.

19      Q.   Was there -- so there was one or more legal

20 services -- legal service requests that had been made

21 concerning PacifiCare as of March 2007; is that right?

22      A.   I don't know.

23      Q.   You don't know?

24      A.   No.

25      Q.   You don't know the number or you don't know
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 1 whether any such request had been made?

 2      A.   I do not know the number.  And I do not know

 3 whether -- how formal a request there had been for one at

 4 the time.

 5      Q.   I was going to ask you, had a request to begin an

 6 enforcement action been made as of March 4, 2007?

 7      A.   I don't know.

 8      Q.   Who would know that?

 9      A.   I don't know.

10      Q.   Well, presumably, Mr. Stolls would know that; fair

11 statement?

12      A.   If anybody would know, he probably would have.

13      Q.   Fair to say that Anthony Cignarale would know

14 that?

15      A.   I don't know.

16      Q.   And the last paragraph or the next to the last

17 paragraph, this May 23 e-mail starts with "At this point I

18 have no legislative recommendations to make."  Do you see

19 that, sir?

20      A.   Yes.

21      Q.   And then the next sentence "You can send s-e-n --

22 I believe that's "Senator Yee's request to us for a response

23 or advise him accordingly".  Do you see that, sir?

24      A.   Yes.

25      Q.   Do you recognize that reference to be a -- to one
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 1 to Senator Leland Yee, a California state senator?

 2      A.   I don't know.

 3      Q.   Do you know whether Mr. Yee's office's interest in

 4 PacifiCare was a result of some communications that office

 5 had received from the CMA?

 6           MS. ROSEN:  Objection, your Honor.  Calls for

 7 speculation.  This is Mr. Stoll's e-mail.

 8           THE COURT:  Well, he can ask him if he knows.  If

 9 he knows.  If he doesn't.

10           THE WITNESS:  Read back the question, please.

11                        (Record read.)

12           I don't know.

13 BY MR. KENT:

14      Q.   Okay.  And the top e-mail, sir, the second

15 sentence of text indicates "Were you able to comment on how

16 many such complaints you have had?"  Do you see that, sir?

17      A.   Yes.

18      Q.   And then the text goes on, "The senator's office

19 has asked that.  I don't know whether you want to answer

20 it".  Do you see that, sir?

21      A.   Yes.

22      Q.   And then the text goes on to say "We can tell them

23 that we don't have any statistics if that is your

24 preference".

25           Do you see that, sir?



5847

 1      A.   Yes.

 2      Q.   And this e-mail is in the context of PacifiCare;

 3 correct?

 4      A.   It appears so from the -- the regarding line, the

 5 subject line.

 6      Q.   And the folks who are addressed -- this e-mail is

 7 addressed to, such as Nicoleta Smith, Barbara Love, Robert

 8 Masters, Steve Brunelle, Janelle Roy, yourself, you folks in

 9 CSB had access to statistics on complaints concerning

10 PacifiCare; correct?

11      A.   Some.

12      Q.   Well, you knew how many complaints you had

13 received or the Department had received; correct?

14      A.   No.

15      Q.   I'm not -- I shouldn't have said you.  Well, maybe

16 you was ambiguous.  The CSB had access to exactly how many

17 consumer and provider complaints had been received

18 concerning PacifiCare as of the date of this e-mail,

19 March 26, 2007; correct?

20      A.   I don't know.

21      Q.   You don't know whether the CSB, the bureau that

22 you now head back in -- you currently had had in March of

23 2007 statistics, some kind of number, which would have

24 reflected the total number of complaints against PacifiCare

25 from providers and members that had been received over a
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 1 period of time?

 2           MS. ROSEN:  Objection, your Honor.  The question

 3 mischaracterizes the evidence.  This e-mail doesn't say

 4 anything about total number, provider, consumer.

 5           THE COURT:  Well, he's just said that he doesn't

 6 know if they're statistics.  I think it is a fair follow-up

 7 question.  I'm going to allow it.

 8           THE WITNESS:  Referring specifically to this

 9 situation, I don't know.

10 BY MR. KENT:

11      Q.   So what you're saying, sir, is -- well, let me ask

12 it:  Did something happen in or about March 2007 or had

13 something happened in March 2007 such that for some period

14 of time the California Department of Insurance and, in

15 particular, the Claims Services Bureau did not have access

16 to statistics concerning the number of consumer and provider

17 complaints, which had been lodged with the Department

18 concerning PacifiCare?

19      A.   Did something happen?

20      Q.   Yeah.  Did some system break or somebody lose the

21 records or --

22      A.   Not to my knowledge.

23      Q.   And if I ask you the question about currently,

24 you're the head of the bureau right now.  If you were asked

25 by Senator Leland's office or some other legislator or
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 1 anyone, can you give us some statistics about complaints

 2 against PacifiCare, would you be able to do that?

 3      A.   No.

 4      Q.   You would not be able to come up with any

 5 statistics?

 6      A.   Those things are normally given out to our

 7 custodian of records.  So I would not be able to give them

 8 to Mr. Yee or Senator Yee's office.

 9      Q.   Now, complaint information is on -- well, let me

10 ask you.  Is complaint information concerning PacifiCare and

11 other California health insurers placed up on the

12 Department's web site?

13      A.   Yes.

14      Q.   And there are statistics on that web site; aren't

15 there, sir?

16      A.   Yes.

17      Q.   And those statistics have been maintained for

18 years; haven't they, sir?

19      A.   Yes.

20      Q.   So back in 2007 as today, the statistics

21 concerning PacifiCare or any other California regulated

22 health insurer in terms of complaints lodged with the

23 California Department of Insurance, that information is

24 available to the public; right?

25      A.   No.  Because the information that is on the web
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 1 site is in arrears.  The current year information is not, to

 2 my knowledge, a matter of public record.

 3      Q.   Well, let me go back to this e-mail.  I'm a little

 4 confused, sir.  Ms. Burger's March 26 letter says "We can

 5 tell them that we don't have any statistics if that is your

 6 preference".  Do you see that, sir?

 7      A.   Yes.

 8      Q.   All right.  At this point in time, March of '07,

 9 the Department, in fact, had the statistics; correct?  You

10 had the information?

11      A.   I don't know.

12      Q.   Well, sir, you've just told me that the Department

13 has had the web site information.  And you indicate that

14 that information lags a little in terms of time, but that

15 that information has been available for years; right?

16      A.   Yes.  We have a system that track our complaints,

17 yes.

18      Q.   In fact, those complaints, that complaint

19 information on the web site goes back some time before 2007;

20 correct?

21      A.   I believe so.

22      Q.   So, fair to say, that in March 2007 the Department

23 had statistics in its records concerning complaints lodged

24 against PacifiCare; correct?

25      A.   I believe so.
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 1      Q.   And the issue is whether, and under what terms the

 2 Department was going to release that information; correct?

 3      A.   The thing is, I don't know exactly what statistics

 4 you're referring to, sir.  Statistics is --

 5      Q.   Well, let's look at this March 26, 2007 e-mail.

 6 It's the best we have, you and I, this morning.  It refers

 7 to, in the second sentence, about commenting on how many

 8 such complaints you have.  Now, reference to complaint, you

 9 understand that; don't you, sir?

10      A.   Yes.

11      Q.   Right.  There are provider complaints, and then

12 there are complaints that are submitted by insureds or

13 members; correct?

14      A.   Yes.

15      Q.   And there's a process that the Department of

16 Insurance has established for providers or members to submit

17 complaints to the Department of Insurance when they feel a

18 claim has not been handled properly; correct?

19      A.   Yes.

20      Q.   Okay.  So we're on the same page that far.  Now,

21 using complaints, as you defined it, the Department has

22 information regarding how many have been received for

23 PacifiCare; correct?

24      A.   Yes.

25      Q.   And I take it that when the Department receives a
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 1 complaint about PacifiCare, it date stamps it or it puts

 2 some kind of date on there so the Department knows when it

 3 was received; fair?

 4      A.   Yes.

 5      Q.   So the Department has access to statistics about

 6 how many complaints have been received concerning PacifiCare

 7 and had that information in March of 2007; correct, sir?

 8      A.   I don't know.

 9      Q.   You don't know?

10      A.   Again, at that moment in time, I don't know what

11 was available and to who.

12      Q.   Do you have any reason to believe that in March of

13 2007 statistics on the number of complaints that had been

14 received concerning PacifiCare was, for some reason, not

15 available within the California Department of Insurance?

16      A.   I don't recall.

17      Q.   Now, sir, was the reason that there was some

18 reluctance in giving complaint statistics to Senator Yee's

19 office the fact that there just weren't that many?

20           MS. ROSEN:  Objection.  It calls for speculation.

21           THE COURT:  I'm going to sustain the objection.

22 He didn't write this e-mail.

23           MR. KENT:  I'll move on.

24      Q.   Let me now show you, sir, previously was marked --

25 -- I'll save you all those blue stickers today.
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 1      A.   The number, please.

 2           MR. KENT:  Fourteen.

 3           THE COURT:  5014.

 4           MR. KENT:  No.  No.  It was CDI Exhibit 14.

 5           THE COURT:  It is Exhibit 14.

 6           THE WITNESS:  Thank you.

 7           MR. KENT:  Good old days.

 8           THE COURT:  I don't remember back that far.

 9 BY MR. KENT:

10      Q.   Take a moment to review that, sir.

11      A.   The entire document?

12      Q.   You know what, I'm going to be asking you just a

13 couple of general questions about the bottom e-mail but more

14 focused on the top e-mail.

15      A.   Okay.

16      Q.   Showing you what previously has been marked as

17 Exhibit 14 for identification, sir, let's start with the

18 e-mail that's toward the bottom of the first page.  It is

19 from a Laura Henggeler, H-e-n-g-g-e-l-e-r, at PacifiCare to

20 Nicoleta Smith.  It generally talks about some revisions

21 made to PacifiCare EOBs and EOPs.  Do you see that, sir?

22      A.   Yes.

23      Q.   Do you recall there being an issue back in 2007

24 about PacifiCare EOB and EOP language?

25      A.   I don't recall.
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 1      Q.   Okay.  And look, and if you could just take a

 2 quick jump over to the third page of this exhibit.  It has a

 3 Bates number that ends in 17432 in the lower right hand

 4 corner.  And just let me ask you a foundational question,

 5 here, sir.  If I were to ask you what change or changes were

 6 made by PacifiCare in its EOB language in this April 2007

 7 time frame, would you know?

 8      A.   No.

 9      Q.   Fair enough.

10                Now, going back to the first page, sir, of

11 Exhibit 14, the April 20, 2007 David Stoll's e-mail to Mr.

12 Cignarale, you and others --

13      A.   Uh-huh.

14      Q.   -- the second line of text states "as a result of

15 these modifications I anticipate" --

16           THE COURT:  No.  Notifications.

17           MR. VELKEI:  Notifications.

18           THE COURT:  Notification.

19           MR. KENT:  Oh, I'm sorry.  Let me start over, sir.

20      Q.   Looking at that April 20, 2007 e-mail, second line

21 of text, "As a result of these notifications, I anticipate

22 we will soon be receiving lots of IMRs and provider

23 complaints as a result of the merger so heads up!"  Do you

24 see that, sir?

25      A.   Yes, I do.



5855

 1      Q.   Now IMRs, that is a reference to a request by

 2 insureds or members for independent medical reviews; is that

 3 correct?

 4      A.   Yes.

 5      Q.   And provider complaints would be a complaint

 6 submitted to the California Department of Insurance by a

 7 health care provider who believed that it -- a claim that

 8 had been submitted had not been properly handled by

 9 PacifiCare?

10      A.   Yes.

11      Q.   Okay.  And so do you understand Mr. Stoll's e-mail

12 here to be telling you and others that now that PacifiCare

13 has modified its EOB and EOP language that the Department

14 should be expecting to receive an increased volume or, put

15 differently, lots of independent medical review requests and

16 provider complaints?

17      A.   I see that he draws the conclusion that because of

18 the notifications, but I also see as also a reserve a result

19 of the merger.

20      Q.   Okay.  Do you know -- you're aware that PacifiCare

21 was acquired by one of the United Health affiliates back in

22 late 2005?

23      A.   I'm aware of that.  I'm not familiar with the

24 exact dates.

25      Q.   Okay.  So, to your understanding, what Mr. Stolls
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 1 is saying is that as a result of this changed language in

 2 the EOBs and EOPs and as a result of the PacifiCare United

 3 merger that the Department of Insurance, as of April of

 4 2007, could be expecting to receive lots more of these IMRs

 5 and provider complaints; is that your understanding?

 6      A.   The Department?

 7      Q.   Right.

 8      A.   I don't know.

 9      Q.   Well, it says here, sir, "I anticipate we'll soon

10 will be receiving".  The "we" here is the California

11 Department of Insurance; correct?

12      A.   Yes.

13      Q.   Now, let me ask you sir, looking back at the

14 second, third, and fourth quarters of 2007, did the

15 Department, in fact, receive lots of IMRs and provider

16 complaints as a result of the PacifiCare merger?

17      A.   Could you please let me know what you mean by

18 "lots"?

19      Q.   Well, sure.  Was there a significant increase in

20 the number of IMRs and provider complaints received by the

21 Department concerning PacifiCare and resulting from the

22 PacifiCare United merger which complaints were received

23 between April 2007 and the end of 2007?

24      A.   In terms of numbers of complaints, I -- I really

25 don't know for sure.
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 1      Q.   In fact, you know that this anticipated big

 2 increase in volume of IMRs and provider complaints never

 3 materialized; correct?

 4           MS. ROSEN:  Objection.  Mischaracterizes his

 5 testimony.

 6           THE COURT:  There is no testimony about it.  If

 7 you know.

 8           THE WITNESS:  No, I don't know that.

 9           THE COURT:  Did you want to take the morning

10 break?  This is a good time or you need to?

11           MR. KENT:  I have one more exhibit and then we'll

12 take it.

13           THE COURT:  Is this an old one or a new one?

14           MR. KENT:  It is an old one.

15           THE COURT:  All right.

16           MR. STRUMWASSER:  Those are the best.

17           THE COURT:  Those are.

18           MR. GEE:  Vintage.

19           THE COURT:  It might be in evidence already.

20           MR. GEE:  But there is a question of

21 confidentiality maybe.

22           THE COURT:  All right.  And the number of this

23 one?

24           MR. KENT:  5193.

25           THE COURT:  Thank you.  That is not so old.
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 1 BY MR. KENT:

 2      Q.   Showing you a one-page exhibit, it looks to be an

 3 e-mail January 2, 2008 from Janelle Roy to you previously

 4 marked as Exhibit 5193.  Let me ask you, sir, as of

 5 January 2, 2008 you were the bureau chief for CSB; correct?

 6      A.   Yes.

 7      Q.   And at this point in time Janelle Roy was one of

 8 your direct reports; correct?

 9      A.   Yes.

10      Q.   And at this point in time, Janelle Roy had taken

11 over the lead role of the PacifiCare special project from

12 Nicoleta Smith; correct?

13      A.   I'm not sure.

14      Q.   Do you recall though at some point Janelle Roy did

15 take over the lead on that project from Ms. Smith?

16      A.   Yes.

17      Q.   And at this point in time Janelle Roy, she was

18 heading up the health unit within the CSB?

19      A.   She was a very, um, key figure in our health

20 investigation complaints.  It is not my understanding we had

21 a -- had consolidated everyone under one unit

22 administratively at that point.

23      Q.   Ms. Roy had a long background in dealing with

24 health insurers; is that right?

25      A.   Yes.  That's my understanding.
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 1      Q.   Now, Ms. Roy writes to you on January 2, 2008 or

 2 let me -- let me withdraw that and rephrase it.

 3                Did Ms. Roy, on January 2, 2008, write to you

 4 as her boss and tell you that "Since DMHC was the agency

 5 that was dealing with the problem, and not much is going on

 6 here in the CDI, when can we disband this project so that

 7 there are no more special assignments when distributing the

 8 new mail"?

 9      A.   Do I see that?

10      Q.   Yes.

11      A.   Oh, yeah.  Yeah.  Sorry.

12      Q.   And the reference here to DMHC is to the

13 Department of Managed Health Care; correct?

14      A.   I believe so, yes.

15      Q.   The Department of Managed Health Care has certain

16 regulatory responsibilities regarding, um, the PacifiCare

17 HMO insurance products; correct?

18      A.   No.

19      Q.   It's the Department of Insurance, California

20 Department of Insurance regulate PacifiCare's HMO products?

21      A.   Shh --

22      Q.   I understand.  I mixed two things.  Let me go

23 back.  Thank you.

24                To your understanding, sir, does the DMHC

25 regulate the PacifiCare HMO products?
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 1      A.   That's my understanding.

 2      Q.   And to your understanding, DMHC was dealing with

 3 PacifiCare and United Healthcare regarding various

 4 California-related issues back in January 2008?

 5      A.   I believe so.

 6      Q.   In fact, the DMHC and CDI had something of

 7 parallel investigations of PacifiCare in 2007; right?

 8      A.   I don't know.

 9      Q.   But you knew that DMHC was the agency that was

10 dealing with the PacifiCare United Healthcare problem in

11 California back in January 2008; right, sir?

12      A.   No.

13      Q.   You didn't know that?

14      A.   You said the agency.

15           MS. ROSEN:  Objection.  Vague, your Honor.

16           THE COURT:  Overruled.  You can go on.  Next

17 question.

18 BY MR. KENT:

19      Q.   Okay.  Now, Ms. Roy's reference to "not much is

20 going on here in the CDI" you understood that to be Ms. Roy

21 saying that not much was going on with respect to her and

22 the other people, CSB problem, involved in that special

23 project; correct?

24      A.   With regards to the special project, yes.

25      Q.   So fair to say, you did not communicate, right
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 1 back to Ms. Roy after receiving her January 2, 2008 e-mail

 2 and say something along the lines of "Oh, no, you got it

 3 wrong, there actually is a lot going on in this, um, CSB

 4 special project"?

 5      A.   I don't recall.

 6           MR. KENT:  This would be a good time to take a

 7 break.

 8           THE COURT:  We'll take the morning break.

 9               (Break from 10:28 to 11:00 a.m.)

10           All right.  Go back on the record.

11           MR. KENT:  Thank you, your Honor.

12           THE COURT:  Do you have a new document or an old

13 document?

14           MR. KENT:  I have a new old one.

15           THE COURT:  All right.

16           MR. KENT:  I believe this is 5151.

17      Q.   I'm showing you, sir, an e-mail, it appears, from

18 Robert Masters dated June 5, 2009, which you were copied,

19 along with a number of other people previously marked as

20 Exhibit Number 5151.

21           Do you see in the first sentence of text refers to

22 a "project" that Mr. Masters is engaged in?

23      A.   Uh-huh.

24      Q.   Yes?

25      A.   Yes.
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 1      Q.   Do you recall that this was a project that

 2 Mr. Masters was given to go back and reexamine some closed

 3 PacifiCare complaint files?

 4      A.   Yes.

 5      Q.   Do you recall his instructions were to see if he

 6 could find some additional violations in those closed files?

 7      A.   Not necessarily.

 8           MS. ROSEN:  Objection, your Honor.  It assumes

 9 facts not in evidence.

10           THE COURT:  Repeat the question for me, could you

11 please?

12                        (Record read.)

13           Well, I think, maybe you should rephrase that.  I

14 don't know if it assumes facts not in evidence but it's kind

15 of --

16 BY MR. KENT:

17      Q.   Who gave Mr. Masters his instructions for this

18 project he was engaged in -- in June 2009 involving

19 PacifiCare?

20      A.   Janelle Roy.

21      Q.   Were you involved in giving him the instructions?

22      A.   Not directly.

23      Q.   Were you aware that Mr. Masters was going to be

24 given instructions for a special project by Janelle Roy?

25      A.   Yes.
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 1      Q.   Whose decision was it to assign the special

 2 project to Mr. Masters?

 3      A.   I believe Leone Tiffany.

 4      Q.   Do you know about when Ms. Tiffany made the

 5 decision to undertake this project?

 6      A.   No.

 7      Q.   Was it around the time of this e-mail June 2009?

 8      A.   It would have been around that time probably.

 9      Q.   Did you discuss with Ms. Tiffany why she believed

10 this project should be undertaken?

11      A.   I don't recall.

12      Q.   You don't recall doing that?

13      A.   No.

14      Q.   Do you know whether it was Ms. Tiffany's decision

15 to undertake this project or was she instructed to do so by

16 someone else?

17           MS. ROSEN:  Objection.  Calls for speculation.

18           THE COURT:  If he knows.

19           THE WITNESS:  I really don't know.

20 BY MR. KENT:

21      Q.   Don't have any information?

22      A.   No, nothing direct.  No direct knowledge of it.

23      Q.   Well, tell us what you do know indirectly.

24      A.   Well, I do know that we had been dealing with, um,

25 problematic issues with PacifiCare, obviously, for quite
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 1 some time.  And, um, you know, it's, at that point in time

 2 it wasn't out of any routine to ask, you know, to ask for

 3 more information or -- so just another -- another thing

 4 associated with, um, with the matter that had been going on.

 5      Q.   Just another thing, sir?

 6      A.   We were given instructions and we followed them.

 7 That's what we do.

 8      Q.   Well, okay.  Let's be real clear here.  My

 9 question originally was do you have any information, even if

10 it's indirect, whether it was Ms. Tiffany's decision to

11 start up this special project with Mr. Masters and reopening

12 closed files or was it somebody else's within CDI?

13      A.   No, I really don't know where the idea originated,

14 I don't.

15      Q.   Never talked to Ms. Tiffany about that?

16           MS. ROSEN:  Your Honor, objection.  Asked and

17 answered.

18           THE COURT:  Overruled.

19           THE WITNESS:  As to where the decision had been

20 made?

21 BY MR. KENT:

22      Q.   Yes, sir.

23      A.   I don't recall having that specific conversation.

24      Q.   Did you ever talk to Janelle Roy about who made

25 the ultimate decision to take on or start up this project?
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 1      A.   I don't recall.

 2      Q.   And I may, I apologize if I asked you before, when

 3 was this project started?

 4      A.   I don't know the exact date.

 5      Q.   And it was just -- I want to be -- you said this

 6 was just another -- try to get that language -- "it was just

 7 another thing associated with the PacifiCare matter"?  Did I

 8 get that right?

 9      A.   I think, yeah.  I believe that's what I said.

10      Q.   It's typical to go back, in your experience, to

11 reopen closed complaint files to see if you can find or have

12 one of your compliance officers to see if she or she can

13 find additional violations?

14           MS. ROSEN:  Objection.

15           THE COURT:  I think somehow the use of reopening

16 closed files is not -- that's not what has been testified

17 to.

18           MS. ROSEN:  Well, and also the purpose --

19           MR. KENT:  Let me rephrase it then.

20           THE COURT:  Okay.

21           MR. KENT:  Let me rephrase it.

22      Q.   Typical in your experience as a compliance officer

23 should be instructed that he or she should go back and

24 reexamine previously closed files to see if he or she can

25 find additional violations?
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 1           MS. ROSEN:  Objection, your Honor.  The objection

 2 is to the characterization of the purpose of the project as

 3 "looking for additional violations".  That's the basis for

 4 my objection.

 5           THE COURT:  I'll sustain the objection but I do

 6 understand where you're coming from and I will allow you to

 7 rephrase the question.

 8 BY MR. KENT:

 9      Q.   In your experience, um, do you recall Mr. Masters

10 or other compliance officers being instructed to reexamine

11 previously closed complaint files?

12      A.   Yes.

13      Q.   And was the purpose -- let me ask you -- the

14 purpose of having Mr. Masters undertake this special project

15 in or about June 2009, are you saying it was not to, um,

16 provide additional violations or develop additional

17 violations for purposes of this enforcement action we're

18 here today about?

19           MS. ROSEN:  Objection.  Mischaracterizes his

20 testimony.

21           THE COURT:  Overruled, if you know.

22           THE WITNESS:  It was to make sure that, um, the

23 information that we had in Claims Services Bureau was

24 accurate.

25      Q    (By Mr. Kent) That the complaint letters that had
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 1 previously been sent out were accurate; is that right?

 2      A.   That would be one aspect of it, yes.

 3      Q.   You want to make sure that all the violations that

 4 had been -- that could be assessed had been assessed?

 5           MS. ROSEN:  Objection, your Honor.  A complaint

 6 letter.  I don't know what a complaint letter is.

 7           THE COURT:  Well, that's what we've called them.

 8           MR. STRUMWASSER:  No.

 9           THE COURT:  Violation letters, right.  Can you

10 rephrase what you think is a violation letter?

11           MR. KENT:  Sure.

12           May I have the question reread?

13                        (Record read.)

14           THE COURT REPROTER:  Do you want me to do another

15 one before that one?

16           THE COURT:  That was the last question?

17           THE COURT REPORTER:  Yeah.  Yup.

18           THE WITNESS:  There's -- now, read it one more

19 time.

20                        (Record read.)

21           That would be part of looking, to make sure that

22 everything we have is accurate.

23      Q    (By Mr. Kent) And the purpose was not to build up

24 the number of violations, alleged violations, sir, for

25 purposes of this enforcement action?
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 1           MS. ROSEN:  Objection, your Honor.  Asked and

 2 answered.

 3           THE COURT:  Overruled.

 4           THE WITNESS:  To characterize that as the -- the

 5 only purpose of this would not be correct characterization.

 6      Q    (By Mr. Kent) The only purpose, was it one of the

 7 purposes?

 8      A.   Again, it was to make sure that the information

 9 that we had was accurate.

10      Q.   Was one of the purposes of assigning Mr. Robert --

11 Mr. Masters this special project to develop additional

12 alleged violations for this enforcement action, sir?

13      A.   If --

14           MS. ROSEN:  Objection, your Honor.  Lack of

15 foundation.  He doesn't know the purpose.

16           THE COURT:  Overruled.

17           THE WITNESS:  If the facts of the case, the

18 specific case and the law would call for additional

19 violations to be found, I would have expected him to do that

20 as part of taking, doing a diligent undertaking.

21 BY MR. KENT:

22      Q.   Okay.  My question though was a little different,

23 sir.  Was one of the purposes for assigning Mr. Masters a

24 special project in or about June 2009 to develop additional

25 alleged violations for purposes of this enforcement action?
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 1      A.   No.

 2      Q.   Not at all?

 3      A.   No.

 4      Q.   Okay.  Were there any other, putting aside this

 5 project, the one about reexamining closed files, were there

 6 any other projects undertaken within the CSB in the same

 7 time frame, May June 2009, the purpose of which was to

 8 develop additional alleged violations for purposes of this

 9 enforcement action?

10           MS. ROSEN:  Your Honor, objection.  It

11 mischaracterizes his testimony.  That's not what he said.

12           THE COURT:  He's asking if there was anything

13 else.  Overruled.

14           THE WITNESS:  Not to my knowledge.

15 BY MR. KENT:

16      Q.   Do you know that this enforcement action was

17 commenced some time in or about June 2009; correct?

18           MS. ROSEN:  Objection, your Honor.  It misstates

19 the evidence in the record.

20           THE COURT:  Okay.  I don't remember.

21           MS. ROSEN:  Exhibit One, January 25, 2008.

22           THE COURT:  Sustained.

23           MR. KENT:  All right.

24      Q.   Are you aware that in or about June 2009 the

25 paperwork was filed with the OAH to move toward commencing
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 1 this administrative proceeding?

 2      A.   I don't know the exact dates of that.

 3           MR. KENT:  We'll come back to that in a moment.

 4           THE COURT:  I can now put on the record that the

 5 file date is June 29, 2009.

 6           MR. KENT:  Thank you, your Honor.

 7           MS. ROSEN:  My objection was commencing the

 8 action.

 9           THE COURT:  I understand.  The stating the

10 objection is correct.

11           MS. ROSEN:  Thank you, your Honor.

12           THE COURT:  Is this new or old?

13           MR. KENT:  This is new.

14           THE COURT:  All right.  So this is 5203.  And 5203

15 is an e-mail with a top date of January 30, 2008.

16          (Exhibit 5203 marked for identification.)

17           THE WITNESS:  2003?

18           THE COURT:  5203.

19           THE WITNESS:  Thank you.

20 BY MR. KENT:

21      Q.   Showing you, sir, a two-page document that has

22 been marked as Exhibit 5203 for identification.  The top

23 e-mail appears to be dated January 03, 2008 from Nicoleta

24 Smith to you.  If you'll take a moment and review this.

25                Do you recall this issue about United
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 1 Healthcare and PacifiCare changing an admission in advance

 2 notification requirement?

 3           MS. ROSEN:  Objection, your Honor.  Relevance.

 4           THE COURT:  What is the relevancy?

 5           MS. ROSEN:  This is a United -- I'm sorry.

 6           THE COURT:  What is the relevancy?

 7           MR. KENT:  I'll get to it in a second, your Honor.

 8 I'll tie it together.  It also involves PacifiCare.

 9           THE COURT:  Subject to tying it together, it

10 doesn't, on the face of it, look relevant.  Go ahead.

11 BY MR. KENT:

12      Q.   Do you recall this issue?

13      A.   Yeah.  I remember hearing these phrases mentioned

14 but I don't really recall that much about it.

15      Q.   Do you recall if they were at any actual provider

16 complaints ever submitted to CDI relative to this issue

17 about advance notification for hospital admissions?

18           MS. ROSEN:  Objection, your Honor.  Relevance as

19 to United protocol.

20           THE COURT:  Again, you need to be quick about

21 making it relevant.  I'll overrule temporarily subject to a

22 motion to strike.  But you probably forgot the question.

23           THE WITNESS:  I'm sorry.

24           THE COURT:  I did, too.  Could you tell us what

25 the question is?
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 1                        (Record read.)

 2           THE WITNESS:  I'm not sure.

 3 BY MR. KENT:

 4      Q.   Do you recall whether this change in advanced

 5 admission or advanced notification for hospital admissions

 6 involved any of the PacifiCare insurance products?

 7      A.   No.

 8           MR. KENT:  This will be 5204.

 9           THE COURT:  5204 is a May 5, 2009 e-mail chain.

10  (Exhibit 5036 mistakenly marked 5204 for identification.)

11 BY MR. KENT:

12      Q.   Showing you a two-page exhibit.  It's been

13 marked -- you know, I actually I misspoke.  This was

14 previously marked as 5036.

15           MS. ROSEN:  When you say this, you mean this one?

16           THE COURT:  This e-mail.

17           MR. KENT:  The e-mail, the March 5, 2009.

18           THE COURT:  I'll take it back.  Say what it is.

19 Five --

20           MR. KENT:  It's 5036, my apologies.

21           THE COURT:  Can you change the number on yours

22 also to 5036?

23           THE WITNESS:  Thank you.

24           THE COURT:  Thank you.

25
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 1 BY MR. KENT:

 2      Q.   Showing you a two-page document, it looks to be a

 3 series of e-mails dated May 5, 2009.  Go ahead and review

 4 these and I wanted to start with a couple of questions about

 5 the -- well, just take a moment and review these.

 6      A.   Okay.  Okay.

 7      Q.   Look over on the second page, the first or the

 8 full e-mail on that second page, may 4, 2009, from Janelle

 9 Roy to Barbara Love and Mr. Masters.  Well, let me, before I

10 ask you that, if you look over, and I apologize, back on the

11 first page at the top, the May 5. 2009 e-mail from Tiffany

12 Leone to Robert Masters, you're copied to that; correct?

13      A.   Yes.

14      Q.   Okay.  So you're -- you were copied with the top

15 e-mail in this chain; correct?

16      A.   That's correct.

17      Q.   All right.  Looking back at that first e-mail, the

18 one over on the second page, the May 4, 2009 from Ms. Roy to

19 Mr. Masters, and Ms. Love, do you see the first line in the

20 first paragraph where it says "Leone is looking for cases

21 where the complaint was about UHC or PAC requiring their

22 insureds to obtain authorization 24 hours prior to every

23 hospital admission"; do you see that, sir?

24      A.   Yes.

25      Q.   And the Leone here, that would be Tiffany Leone;
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 1 correct?

 2      A.   Her name is --

 3           THE COURT:  Leone Tiffany.

 4      Q    (By Mr. Kent) I'm sorry.  Leone Tiffany?

 5      A.   Yes.

 6      Q.   That was your boss?

 7      A.   Yes.

 8      Q.   She's the same one who instructed or the same one

 9 who, as far as you know, decided to have Robert Masters

10 undertake that special project we talked about a moment ago

11 of reexamining previously closed PacifiCare files; correct?

12      A.   I didn't make any opinion as to whether it was her

13 decision or not.  I recall I said I don't know.

14      Q.   She was involved in that decision?

15      A.   What I can say is she is the one who, you know,

16 gave the instructions or, you know, advised us that this,

17 you know, this trend review we reviewed needed to be

18 performed.

19      Q.   Did, and then continuing on the first paragraph of

20 this May 4 e-mail, see the sentence "This requirement was

21 not disclosed in the policy"?

22      A.   Yes, I see that.

23      Q.   And to your understanding that is referring to

24 United Health and PacifiCare policies?

25           MS. ROSEN:  Objection, your Honor.
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 1 Mischaracterizes the e-mail.

 2           THE COURT:  If he knows.

 3           THE WITNESS:  I could only infer from reading the

 4 e-mail, um, the initials United, UHC and PAC would be, you

 5 know, referring to those entities.

 6      Q    (By Mr. Kent) All right.  And then jumping to the

 7 third paragraph of this May 4 e-mail the last sentence, "She

 8 is trying to collect as many of these cases as possible".

 9 Do you see that, sir?

10      A.   Yes.

11      Q.   The she here is Leone Tiffany?

12      A.   In context, it appears that's the case.

13      Q.   Do you know whether it was Leone Tiffany's

14 decision to undertake this project about trying to collect

15 as many cases as possible concerning this 24-hour

16 authorization requirement for hospital admissions?

17           MS. ROSEN:  Objection.  It calls for speculation.

18           THE COURT:  I'm sorry.

19 BY MR. KENT:

20      Q.   Let me rephrase it.  Do you know whether it was

21 Leone Tiffany's idea situation to undertake a project trying

22 to collect as many of these cases as possible referring to

23 the subject of this May 4 e-mail?

24      A.   I don't know.

25      Q.   Did you ever discuss this project with Leone
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 1 Tiffany?

 2      A.   I don't recall discussing it.

 3      Q.   Well, you were aware that this project, the one

 4 about hospital admissions collecting cases or complaints

 5 about that, that that was something that was undertaken in

 6 May of 2009?

 7      A.   I would have -- I was copied on this string at

 8 some point in time.  So, yeah, I would have had some

 9 awareness of it.

10      Q.   Right.  And your awareness included knowing that

11 this project, too, was intended to potentially find

12 additional violations that could be used in this enforcement

13 action; correct?

14           MS. ROSEN:  Objection, your Honor.  Calls for

15 speculation and the relevance objection, I would like to

16 renew that.

17           THE COURT:  I'm not sure what the relevancy is at

18 this point.

19           MR. KENT:  The relevance we just heard there were

20 no other projects to collect violations and so on.

21           THE COURT:  All right.

22           MS. ROSEN:  Your Honor, the subject of the e-mail

23 is clear abut a United practice and other than Mr. Kent's

24 reference to a PUC, which is not established as to whether

25 there was any PAC policies involved, there has been actually
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 1 no evidence that this has any impact on PacifiCare insureds.

 2           THE COURT:  Well, I -- I don't see the relevancy.

 3 I'll let you finish this line of questioning, but it's

 4 subject to a motion to strike unless you can show that

 5 somehow PacifiCare was involved in this.  One reference and

 6 one e-mail of PAC doesn't make it relevant.

 7           MR. KENT:  But, your Honor, what is going on

 8 behind the scenes clearly is relevant.

 9           THE COURT:  To --

10           MR. KENT:  There are all these special projects

11 to, in essence, build up the violations to double dip.

12           THE COURT:  Well, it may be potentially related to

13 --

14           MR. KENT:  It certainly goes to penalties.

15           THE COURT:  -- to penalty.  But at this point,

16 it's not related to PacifiCare.  I will give you an

17 opportunity to do that but one reference and one e-mail is

18 really not enough to make it relevant to this.

19           MR. KENT:  Your Honor, there isn't -- there was no

20 enforcement action in May 2005 which was moving forward

21 against United.

22           THE COURT:  I realize that.

23           MS. ROSEN:  Your Honor, there is no evidence there

24 is any violation, there is any reference to enforcement

25 action, and there is no enforcement action pending against
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 1 United.  I think Mr. Kent is correct there was no

 2 enforcement action pending against United in May of 2009.

 3           THE COURT:  All right.  So I'll let you finish

 4 this line of questioning but I don't see the relevancy.  I

 5 understand your point, but it is not at this time relevant.

 6           MR. KENT:  All right.  Just a couple of more

 7 questions then, sir.

 8      Q.   Do you know why Ms. Tiffany was trying to collect

 9 as many cases as possible referring to the hospital

10 authorization issue?

11      A.   No.

12      Q.   Do you know why she was asking if you go over to

13 the first page, why Mr. Masters was being asked to collect,

14 um, certain CSB files and bring them to Ms. Tiffany to

15 review at a meeting?

16      A.   No.

17      Q.   All right.  Let me switch gears, sir.  Does the

18 California Department of Insurance currently have a document

19 retention policy?

20      A.   Yes.

21      Q.   What is it?

22      A.   In terms of the, um, consumer services division,

23 which my bureau is part of, um, there is a statutory

24 requirement as to, you know, how long we retain our case

25 files.
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 1      Q.   All right.  And that's three years?

 2      A.   I'd have to look at the exact language.  There's,

 3 I think, one other qualifier in there possibly.

 4      Q.   All right.  Other than that statute, to your

 5 knowledge, does California Department of Insurance currently

 6 have any document retention policy?

 7      A.   Other than the statute, I'm not particularly aware

 8 of any other policies that might be within the Department.

 9      Q.   Okay.  Looking back at, in the years 2007 2008 are

10 you aware of any nonstatutory document retention policy that

11 the California Department of Insurance had in place?

12      A.   No, I don't recall.

13      Q.   All right.  Within the CSB in 2008, when you were

14 the -- when you became the bureau chief, was there any type

15 of nonstatutory document retention policy that you put in

16 place for the people who directly or indirectly reported to

17 you?

18      A.   Not that I can recall.

19      Q.   Was there in existence any type of document

20 retention policy applicable to the people who reported to

21 you directly or indirectly when you took over the bureau of

22 chief job?

23      A.   The statute that I referred to was on the books at

24 that time.

25      Q.   Other than the statute?
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 1      A.   I'm not aware of any particular document.

 2      Q.   Do you recall the number of that statute?

 3      A.   12921 and then I don't know which exact subsection

 4 it is.

 5      Q.   And what does that provide for as best as you can

 6 recall?

 7      A.   That it specifies the -- the Complaint that we

 8 have to make -- maintain.  You know, it sets the parameters

 9 and we follow those.

10      Q.   How about documents that aren't part of a

11 complaint file such as one of your compliance officers or

12 supervisors e-mails?

13           MS. ROSEN:  Objection, your Honor.  It assumes

14 facts in evidence that such an e-mail might not be in the

15 complaint file.

16           THE COURT:  Other than those that are in the

17 complaint file?

18           THE WITNESS:  I'm not aware of any general policy

19 in regards to other non -- the files -- I mean the documents

20 that would not be maintained as far as the complaint file.

21      Q    (By Mr. Kent) Okay.  Looking back in 2008, were

22 you aware of any California Department of Insurance policies

23 regarding retaining documents that were relevant to a matter

24 in which an order to show cause had been issued?

25      A.   I don't recall a specific document.  But I do know
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 1 that we have been, you know, been told at, you know, given

 2 instructions as to not destroy, you know, or discard any

 3 information regarding a particular matter.

 4      Q.   Been given instructions in writing or orally?

 5      A.   I do recall receiving at least one instruction in

 6 that regard.

 7      Q.   Received from whom?

 8      A.   I think the one I'm thinking of, I think it was

 9 forwarded to me or actually to, at least my office and maybe

10 others, by my -- my superiors.  As to exactly where it

11 originated you know I don't know.  I don't recall that

12 specifically.

13      Q.   When you say "your superiors" can you identify who

14 forwarded that communication to you?

15      A.   My superiors.  Um, when I refer to my superiors

16 I'm talking about Tony Cignarale and Leone Tiffany.

17      Q.   Did that matter involve PacifiCare?

18      A.   The written document that I'm referring to did

19 not.

20      Q.   Did it refer -- did it relate to a specific

21 matter?

22      A.   Yes.

23      Q.   When did you receive that instruction?

24           MS. ROSEN:  I'm going to object on relevance, your

25 Honor.  He's already testified that it didn't relate to
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 1 PacifiCare.

 2           THE COURT:  Yeah.  Overruled.  If it was prior to.

 3 It could be relevant.

 4           MS. ROSEN:  I'm sorry.  Prior to --

 5           THE COURT:  PacifiCare.

 6           MS. ROSEN:  I'm not sure that was part of his

 7 question but that is a good addition.

 8           THE COURT:  Okay.  Well, exactly when?  Do you

 9 know?  Do you remember when?

10           THE WITNESS:  Before or after.

11 BY MR. KENT:

12      Q.   No, the question is when.

13      A.   I can't give you an exact date.  I don't know.

14      Q.   Generally speaking, when was it?

15      A.   Within the last two or three months.

16      Q.   And what generally was the nature of the

17 instruction?

18      A.   That any documents, the electronic paper or

19 otherwise related to a particular entity were to not be

20 destroyed, to be retained.

21      Q.   And that pertains to a particular matter that

22 currently is the subject of an enforcement action?

23      A.   Yes.

24      Q.   Was that instruction in writing?

25           MS. ROSEN:  Objection, your Honor.  I think we're
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 1 getting close to attorney/client privilege.

 2           MR. KENT:  No.

 3           THE COURT:  He asked whether it's in writing.

 4           MR. KENT:  Absolutely.

 5           THE WITNESS:  Yeah, the one.

 6           THE COURT:  I think he had said that actually.

 7           THE WITNESS:  Yeah, I did but it was in writing.

 8 BY MR. KENT:

 9      Q.   Okay.  And in your experience at the California

10 Department of Insurance is that the first time you recall

11 ever receiving any kind of instruction about retaining

12 documents relevant to a matter that was subject to an

13 enforcement action?

14      A.   No.

15      Q.   You've received those type of instructions

16 previously?

17      A.   Yes.

18      Q.   Okay.  About how many times?

19      A.   I would -- a half a dozen or so.

20      Q.   Were those all rel-- were those all corresponding

21 to particular matters that were the subject of enforcement

22 action?

23      A.   I believe so.

24      Q.   Okay.  What's the earliest you recall receiving

25 such an instruction about maintaining documents relevant to



5884

 1 a matter that was headed for an enforcement action?

 2      A.   I really don't know.  Prior to my becoming bureau

 3 chief, I know that I had seen things like that or had been

 4 instructed that way.

 5      Q.   So sometime prior to December 1, 2007?

 6      A.   Yes.

 7      Q.   And those instructions, those instances where you

 8 got document retention instructions prior to December 2007;

 9 did those come in writing?

10      A.   Most likely by e-mail.  That would be -- that is

11 the general way in which these things are distributed.

12      Q.   All right.  And then did you follow those

13 instructions when you received them?

14      A.   Of course.

15      Q.   Was there such an instruction given relevant or

16 relative to this PacifiCare enforcement action?

17      A.   Yeah, I believe so.

18      Q.   When was it first given?

19      A.   I don't know the date.

20      Q.   Was it in 2007?

21      A.   No, I don't know.

22      Q.   Was it before or after you became bureau chief in

23 December 2007?

24      A.   I really don't recall.

25      Q.   Was it in writing?
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 1      A.   I believe so.

 2      Q.   Who was the author?

 3      A.   I don't know.

 4      Q.   Do you have a copy of that document?  And when I

 5 say "you" do you have one in your files either at work or at

 6 home?

 7      A.   Not that I'm aware of.

 8      Q.   Did it come by way of e-mail?

 9      A.   Again, I don't know.  That is generally the way

10 things are distributed, but I don't know for sure.

11      Q.   Well, okay.  So I'm asking you if it was in

12 writing, is it something that is a matter of your practice

13 and procedure you would have retained?

14      A.   Yeah.  Yeah.

15      Q.   All right.  So that if you had the task of when

16 you go back to your office looking for that e-mail, if it,

17 in fact, was in writing, you'd still have a copy?

18      A.   I believe so.

19      Q.   Now, this e-mail instructing retention of

20 documents relevant to the PacifiCare matter, do you, to your

21 understanding, what was the distribution of that beyond

22 yourself?

23      A.   Since I don't remember an actual text of a

24 particular e-mail or anything like that, it's, generally

25 speaking, if it's involving a matter that's at all handled
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 1 in my office, it would be everyone in my bureau would be put

 2 on notice.

 3      Q.   All right.  And maybe my question wasn't so good.

 4 Based on CDI practice and procedure, if there's one of these

 5 document retention e-mails that goes out, would it go to

 6 bureau chiefs?  Would it also go directly to your

 7 supervisors?  Would it go directly to your claim?  Your

 8 compliance officers?  Or does it only go to a certain part

 9 of the hierarchy?  And then, for example, your, you or

10 someone else is obligated to pass it on to others in your

11 bureau?

12      A.   I --

13           MS. ROSEN:  Your Honor, this mischaracterizes the

14 witness's testimony.  He actually has testified that he

15 doesn't recall whether there was such an e-mail.

16           THE COURT:  But he can remind.  He can try and get

17 better information about it, but were you asking him if he

18 gets it and then distributes it?

19           MR. KENT:  Yeah.

20           THE COURT:  Or if it's distributed?

21           MR. KENT:  Let me rephrase the question.  Yeah.

22      Q.   As a matter of practice and procedure, when one of

23 these documents retention e-mails comes to you, is it given

24 to you to then distribute or is the original e-mail go to a

25 broader population?
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 1      A.   Actually, it could be either.  And the part of my

 2 responsibility would be to look at that and then make sure

 3 that if it didn't go to everybody that needed to be in the

 4 loop or not, but that information got to them in some way,

 5 shape or form.

 6      Q.   And this, we're not sure whether this PacifiCare

 7 retention instruction was in writing or not, but do you

 8 recall the best that you recall what was the substance of

 9 the instruction?

10      A.   The substance, the essence of it would be anything

11 related to PacifiCare, hold on to it.

12      Q.   Okay.  And I may have asked you before, but was

13 this before or after you took over the bureau chief job?

14      A.   Not certain.

15      Q.   Do you recall whether it was before, was it

16 sometime prior to the, um, e-mails that we looked at a

17 moment ago about Mr. Master's special project?  That was

18 June 2009.

19           THE WITNESS:  Which exhibit number is that?

20           THE COURT:  I think you --

21           MR. KENT:  Oh, 5151.

22           THE COURT:  Yeah, that certainly refers to it.

23           THE WITNESS:  I don't recall.

24 BY MR. KENT:

25      Q.   So would you be able to place in any particular
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 1 year this PacifiCare document retention instruction?

 2      A.   No.

 3      Q.   And did you comply with the instruction?

 4      A.   Yes.

 5      Q.   So you've retained all your PacifiCare related

 6 documents?

 7      A.   Yes.

 8      Q.   Have you had instruction -- have you had

 9 discussions with any of your direct or indirect reports

10 about their need to retain PacifiCare related documents?

11      A.   Yes.

12      Q.   When did you have that discussion?

13      A.   I would -- I can recall circumstance, you know,

14 conversations where, when someone like, for example, if Mr.,

15 you know, Masters is working on a trend review, that all of

16 those things are, you know, maintained and accessible.  Um,

17 you know, if -- if further questions or anything are

18 received on that issue, then everything, all the reference

19 materials are there.

20      Q.   Did you actually, did you at some point have a

21 meeting with some or all of your CSB staff where one of the

22 issues that was discussed was the PacifiCare document

23 retention instruction?

24      A.   I don't recall convening a special meeting or

25 anything.
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 1      Q.   Now, is, when you got this document retention

 2 instruction regarding PacifiCare, did you make any kind of

 3 response or note of some sort confirming that you had

 4 received and understood that instruction?

 5      A.   I don't recall.

 6      Q.   Is it typical CDI practice and procedure that when

 7 a document retention instruction goes out, that part of that

 8 communication is some mechanism for a recipient to

 9 acknowledge having received and -- having received that

10 communication?

11      A.   I'm not aware of any -- anything like that.

12      Q.   Did you take any steps to insure that your direct

13 and indirect reports in the CSB had received the PacifiCare

14 document retention instruction?

15      A.   Other than telling them?

16      Q.   Did you ask that they all e-mail you or somehow

17 confirm that they actually had received it and understood

18 it?

19      A.   I don't recall that.

20      Q.   Okay.  Is that something you would typically do

21 when a document retention instruction goes out from your

22 superiors?

23      A.   No.

24      Q.   Have you, at some point, had a discussion with

25 Nicoleta Smith regarding retaining, her retaining documents
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 1 related to PacifiCare?

 2      A.   Yes.

 3      Q.   When did you have that discussion, sir?  Let me --

 4 let me withdraw that.  Did you have that discussion sometime

 5 in or about July of 2008?

 6      A.   I don't recall.

 7      Q.   Did you have that discussion about retaining

 8 documents, PacifiCare documents with Nicoleta Smith about

 9 the same time Ms. Smith was about to change offices?

10      A.   I don't recall.

11      Q.   How many discussions have you had with Nicoleta

12 Smith about her need to retain PacifiCare-related documents?

13      A.   I would say several.

14      Q.   Several?

15           THE COURT:  Is that a yes?

16           THE WITNESS:  Yes.

17 BY MR. KENT:

18      Q.   Can you give me your best estimate as to how many

19 times you've talked to Nicoleta Smith about the need for her

20 to keep her PacifiCare documents, not to destroy them?

21      A.   How many times?

22      Q.   Uh-huh.

23      A.   By several, I mean somewhere between, you know,

24 five and ten times, I would say, that the issue may have

25 come up.
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 1      Q.   Five to ten times?  Is that your estimate?  Is

 2 that correct?

 3      A.   Yeah.

 4      Q.   And let's see if we can put a time frame on that.

 5 When was -- do you recall the first time, and I know it

 6 won't be specific down to the date, but, generally speaking,

 7 when was the first time you talked to Nicoleta Smith about

 8 the importance for her to retain all her PacifiCare

 9 documents?

10           MS. ROSEN:  I'm going to object.  It

11 mischaracterizes his testimony.  He didn't say anything

12 about all of her documents, the importance of.  He just

13 testified they had a conversation about documents.

14           THE COURT:  Okay.  Do you want to rephrase?

15           MR. KENT:  No.  I think he's -- I think he's

16 answered several questions about acknowledging the

17 importance of them.

18           THE COURT:  When is the first time you had the

19 discussion as you can recall, the best you can recall?

20           THE WITNESS:  I really don't remember when the

21 first time was.  I -- I recall numerous conversations about

22 it.  You know, as we were, you know, getting documents, you

23 know, boxed and put away, and stored and make -- to make

24 sure that they're all in one place, you know, as part of.

25 That's a routine thing in our project.  We box them up and
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 1 we have some shelving areas in our office where those are

 2 kept for, you know, if at a later time they -- we need to

 3 provide them to anyone else in the department.

 4      Q    (By Mr. Kent) Well, in your conversations, your

 5 five to ten conversations with Nicoleta Smith regarding

 6 document retention pertaining to PacifiCare you communicated

 7 the importance to Ms. Smith of doing that, correct?

 8      A.   Yeah.  Actually, it was a given between us how

 9 important that would be so, you know.  I wouldn't

10 necessarily say, you know, it's me instructing, stressing

11 it's more like we were both aware how it was important to do

12 this.

13      Q.   Any of these instructions you gave to Ms. Smith

14 about retaining PacifiCare documents, any of those in

15 writing?

16      A.   I don't know for sure.

17      Q.   Do you know that Ms. Smith destroyed

18 PacifiCare-related documents?

19      A.   No.

20      Q.   Is this the first that you heard that?

21      A.   Yes.

22      Q.   Did you know that Ms. Smith destroyed PacifiCare

23 documents both in 2007 and then again in 2008?

24      A.   No.

25      Q.   This is the first time you heard that?
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 1      A.   Yes.

 2      Q.   Now, within CDI, is there any policy and procedure

 3 regarding the consequences to a staff member from destroying

 4 documents despite the existence of a document retention

 5 instruction?

 6      A.   Can you repeat the question?

 7      Q.   May I have it reread?

 8                        (Record read.)

 9      A.   Um, I'm not aware of a procedure or policy that

10 specifically states what the consequences are.  And I would

11 just want to -- do you mean personally to the employee or

12 just the overall implications?

13      Q.   Fair enough.  Personally to the employee?

14      A.   No.  That -- there wouldn't be anything.  I'm not

15 aware of any document that would say what would happen to a

16 particular employee if they were to disobey an order.

17      Q.   When you received these document retention

18 instructions when they're in writing, is there a statement,

19 have you ever seen a statement to the effect of what the

20 adverse consequence might be to a person who did not follow

21 the instruction?

22           MS. ROSEN:  Objection, your Honor.  This was asked

23 an answered.  He just asked if there was anything.

24           THE COURT:  I'll allow it if he recalls ever

25 seeing anything.
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 1           THE WITNESS:  The only thing I can recall that's

 2 of that nature would be I recall having to sign some type of

 3 documents regarding, um, I don't know if it -- if it dealt

 4 with documents, but about information regarding this case.

 5           THE COURT:  I'm sorry.

 6           THE WITNESS:  But I don't recall when it was.

 7 BY MR. KENT:

 8      Q.   I'm unclear, sir.  You're saying that for purposes

 9 of this PacifiCare enforcement action, you had to sign some

10 document regarding retaining relevant documents?

11      A.   I don't recall if it had to do with retaining

12 documents or if it had to do with just not talking about,

13 you know, the case, you know, outside the Department or

14 anything like that.

15      Q.   When did you -- when you were you presented with

16 this document?

17      A.   That particular document, sometime in 2009.  But I

18 don't really remember when.

19      Q.   Who presented you with this document?

20      A.   I don't know.  I don't know exactly who it came

21 from.

22      Q.   Did you keep a copy of it?

23      A.   I don't remember if I kept a copy.

24      Q.   Do you recall affixing your signature to whatever

25 document you're referring to?
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 1      A.   Yes.

 2      Q.   Do you recall whether it was before or after that

 3 June 2009 e-mail following Mr. Masters and the special

 4 project?

 5      A.   I don't.  That I don't know.

 6      Q.   Did Nicoleta Smith in 2008, about the time she was

 7 moving offices -- let me withdraw that.  Did you tell

 8 Nicoleta Smith sometime in 2008 around the time she was

 9 moving offices that Nicoleta Smith could decide for herself

10 what PacifiCare or what documents she kept and which

11 documents she destroyed?

12      A.   I don't remember having a conversation like that.

13      Q.   Are you saying you don't recall it taking place or

14 it didn't take place?

15      A.   I say I don't recall or remember whether it took

16 place or not.

17      Q.   Well, is that an instruction that you would have

18 given Nicoleta Smith back in July, in or about July 2008?

19      A.   Any relation to her moving offices, I don't recall

20 during that specific time whether that occurred or not.

21      Q.   Well, just so we're clear, sir, let me read you a

22 question and an answer.  The question that was posed to Ms.

23 Smith and then the question is just going to be, um, do you

24 agree or disagree with her statement.

25           "Q   Did you have discussions with anybody on the
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 1 subject of preserving or purging documents related to

 2 PacifiCare within the department?

 3           "A   I'm certain I talked to my immediate boss

 4 about the fact that I had these documents and I'm moving

 5 offices and what do I do with those things".

 6           Do you agree or disagree with her statement?

 7      A.   I neither agree or disagree because I don't

 8 recall.

 9      Q.   Okay.  And then another question and answer.

10           "Q   What advice did your boss tell you in that

11 regard if anything?

12           "A   To make decisions on what needs to be moved

13 and what doesn't need to be moved.

14           "Q   And who was that person at the time?

15           "A   Patrick Campbell was my immediate boss at

16 this time".

17           Disagree or agree with her statement?

18      A.   Neither because I don't recall.

19           MR. KENT:  All right.  Nothing further at this

20 time.

21           THE COURT:  All right.  Do you have questions for

22 the witness?

23           MS. ROSEN:  Yeah.  Can we take a five-minute

24 break?

25           THE COURT:  Well, I wanted to know how long it is
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 1 going to take?

 2           MS. ROSEN:  Less than five minutes.  Thank you.

 3            (Break from 11:58 a.m. to 12:10 p.m.)

 4           THE COURT:  All right.  Go back on the record.  Do

 5 you have any questions?

 6           MS. ROSEN:  Yes, your Honor.

 7           THE COURT:  Okay.

 8                      CROSS EXAMINATION

 9 BY MS. ROSEN:

10      Q.   So, Mr. Campbell, sitting here today, do you have

11 a picture in mind of the document retention memo that you

12 referred to earlier regarding the PacifiCare case?

13      A.   No.

14      Q.   So if there were a document retention memo

15 regarding the PacifiCare case that came down to folks, would

16 it have been retained in your files?

17      A.   Yes.

18      Q.   Now, do you recall being asked for

19 PacifiCare-related documents from your office in connection

20 with this case?

21      A.   Yes.

22      Q.   And did you comply with that request?

23      A.   Yes.

24      Q.   So if in that production, there were no document

25 retention instructions included in the documents that you
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 1 produced regarding PacifiCare, would that cast doubt on your

 2 recollection of there being such a document?

 3           MR. KENT:  It calls for speculation.

 4           THE COURT:  I'll allow it.

 5           THE WITNESS:  Yeah, I mean in my original answer

 6 to that question is I didn't recall one so the fact that,

 7 yeah, I mean it does cast doubt on whether or not there was

 8 indeed some type of written instruction.

 9      Q.   So do you believe that there was such a written

10 instruction?  Do you remember?

11      A.   No, I don't remember.

12      Q.   Okay.  So, um, Mr. Campbell, in your testimony

13 earlier today you referred to a document that you were asked

14 to sign with respect to the PacifiCare case.  Does it

15 refresh your recollection that you were asked to and did

16 sign a confidentiality agreement, um, which required you not

17 to disclose any confidential information that you had about

18 this case?

19           MR. KENT:  Objection.  Leading.

20           THE COURT:  Overruled.

21           THE WITNESS:  Yeah.  That I believe that was the

22 nature of that document I signed.

23           MS. ROSEN:  Okay.  Thank you.

24           Um, your Honor, I'd like to move to -- I'd like to

25 move to strike all the questions and answers related to
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 1 Exhibit 5203 and 5036.

 2           THE COURT:  You know, we haven't dealt -- we dealt

 3 with 5036 at some time in the past so I'm uncomfortable

 4 doing that without looking back.  But, um, I will take that

 5 under advisement.  I certainly don't see the relevancy of

 6 5203 but --

 7           MR. KENT:  I think.

 8           MS. ROSEN:  But, your Honor, I'm sorry.  Maybe I'm

 9 not being clear.  You, certainly I'm objecting to 5203 and I

10 can do that separately if you like, but my motion to strike

11 is the questions and answers related to these two exhibits.

12           THE COURT:  Let me look back at 5036 but, and I'll

13 certainly hear argument from you, Mr. Kent.  But I, at this

14 point, I don't see the relevancy.  Now, if you have some

15 other witness you think is going to put on.

16           MR. KENT:  Well, I expect that we will have Leone

17 Tiffany as a witness at some point.

18           THE COURT:  I can hold off.

19           MR. KENT:  And we'll find out then.

20           THE COURT:  All right.  I can hold off until then

21 but I don't forget.

22           MS. ROSEN:  Okay, I'll try and remember.  Thank

23 you, your Honor.

24           THE COURT:  And I do -- I did want to, before we

25 finish, um, the retention policy in the law that I see is
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 1 12921.1(a)(4); is that correct?

 2           MR. KENT:  I'm sorry.  One more time.

 3           THE COURT:  12921.1(a)(4).  Small A.  Four.

 4           MS. ROSEN:  Well, I don't see a document retention

 5 portion of it but --

 6           THE COURT:  Okay.  12921.1 subsection.

 7           MS. ROSEN:  Oh, point one.  I'm looking at four

 8 point.

 9           THE COURT:  Section A, number four.

10           MS. ROSEN:  Yes, your Honor, you're right.  I was

11 looking at .4.  I'm sorry.  But this is the one that I think

12 --

13           THE COURT:  Would be referred to.

14           MR. KENT:  Yes, and that's the one that I believe

15 Janelle Roy testified about.

16           THE COURT:  Right.

17           MS. ROSEN:  Yeah.  .184.

18           THE COURT:  Anything else?  All right.

19           MS. ROSEN:  No, your Honor.

20           THE COURT:  Anything else?

21           MR. KENT:  No, your Honor.

22           THE COURT:  Thank you very much.  You're free to

23 go.

24           So now we have to figure out what we're going to

25 do.  Um, we're supposed to start on Monday at 10:00; is that
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 1 right?

 2           MR. KENT:  9:30, I believe.

 3           THE COURT:  9:30.  Do you think if we came here at

 4 9:00 we could take care of the things that we're agreed on?

 5           MR. GEE:  I believe so.  I think we've worked out

 6 most of our differences.

 7           THE COURT:  Okay.  Why don't we do that then?

 8           MS. ROSEN:  And then have our witness at 9:30?

 9           THE COURT:  Yeah.

10           MR. STRUMWASSER:  That's fine.

11           THE COURT:  Would that be all right?

12           MR. KENT:  That would be fine, your Honor.

13           MR. GEE:  Your Honor, can I give you back the

14 documents.  They're going to be in piles.

15           THE COURT:  Why don't we just put them right here

16 and we can go off the record and get the number of pages and

17 all that stuff and get that done.

18           (12:18 p.m. off the record discussion.)

19           MR. STRUMWASSER:  Did you release the witness?

20           THE COURT:  May the witness be released, Mr. Kent?

21           MR. KENT:  Yes.  I'm sorry.

22           THE COURT:  May the witness be released?

23           MR. KENT:  Oh, yes.

24           THE COURT:  Yes.  Thank you very much.

25           Whereupon, at 12:20 p.m. the proceedings were
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 1                    REPORTER'S CERTIFICATE

 2           I, Starr A. Wilson, CSR No. 2462, a Certified

 3 Shorthand Reporter, certify:

 4           That the foregoing proceedings were taken before

 5 me at the time and place therein set forth, at which time

 6 the witness was put under oath by me;

 7           That the testimony of the witness, the questions

 8 propounded, and all objections and statements made at the

 9 time of the examination were recorded stenographically by me

10 and were thereafter transcribed;

11           That the foregoing is a true and correct

12 transcript of my shorthand notes so taken.

13           I further certify that I am not a relative or

14 employee of any attorney of the parties, nor financially

15 interested in the action.

16    I declare under penalty of perjury under the laws of

17      California that the foregoing is true and correct.

18           Dated this eighteenth day of March, 2010.

19
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 2
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 6 ELLEN VONDERHAAR    5948

 7                       E X H I B I T S

 8                               identification      evidence

 9 FOR DEPARTMENT OF INSURANCE:

10 469 -                                             5911

11 510 -                                             5912

12 498 -                                             5925

13 522 -                                             5912

14 523 -                                             5912

15 527 -                                             5912

16 543 -                                             5913

17 546 - confidentiality removed                     5913

18 477 -                                             5913

19 478 -                                             5913

20 544 - confidentiality removed                     5914

21 485                                               5918

22 467 -                                             5918

23 468 -                                             5918

24 470                                               5919

25 471 -                                             5919



5908

 1 472 -                                             5919

 2 473 -

 3 474 -                                             5919

 4 475 -                                             5919

 5 476 -                                             5919

 6 479 -                                             5920

 7 480 -                                             5920

 8 481 -                                             5920

 9 482 -                                             5920

10 483 -                                             5920

11 484 -

12 485 -                                             5922

13 486 -                                             5922

14 487 -                                             5922

15 488 -

16 489 -                                             5922

17 490 -

18 491 -                                             5924

19 493 -                                             5924

20 494 -                                             5924

21 495 -                                             5924

22 496 -                                             5924

23 497 -                                             5924

24 498 -                                             5925

25 499 -                                             5925



5909

 1 500 -                                             5925

 2 501 -                                             5925

 3 502 -
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17 526 -                                             5929

18 527 -                                             5929
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20 529 - Confidential                                5930
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23 532 - 538 with confidential envelope              5143
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 1 OAKLAND, CALIFORNIA; MONDAY, MARCH 22, 2010; 9:05 A.M.

 2 DEPARTMENT A; ELIHU HARRIS STATE BUILDING, 1515 CLAY STREET;

 3 RUTH S. ASTLE, ADMINISTRATIVE LAW JUDGE

 4                            -oOo-

 5         (Off-the-record discussion until 9:13 a.m.)

 6           THE COURT:  So we'll go on the record.  This is

 7 before the insurance commissioner of the State of California

 8 in the matter of PacifiCare Life and Insurance compare This

 9 is OAH case number 20090461395.  Agency number UPA

10 200700004.

11           Today's date is March 22, 2010.

12           Counsel are present.  There's no Respondent.  Is

13 there one coming?

14           MR. KENT:  Nancy Monk will be here this afternoon.

15           THE COURT:  All right.  Fine.  We're going to go

16 through some documents.

17           I was given a pile on Friday that are not

18 disputed.  They're, of course, not in the order.  They're in

19 order but not totally.

20           So the first one is 469, which is no objection to,

21 which will be entered into evidence; is that correct?

22           MS. EVANS:  That is correct.  And you can remove

23 the confidential.

24           THE COURT:  All right.

25            (Exhibit 469 admitted into evidence.)
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 1           Do you have somebody who wants to do that while

 2 I'm --

 3           MS. EVANS:  Sure.

 4           MR. GEE:  Sure.

 5           MR. STRUMWASSER:  Perhaps we can pull Mr. Pollard

 6 in the witness chair and he can Sharpie to his heart's

 7 content.

 8           MR. GEE:  Do you have a Sharpie?

 9           THE COURT:  The next is 510, which will go into

10 evidence.  And it already had the confidentiality removed.

11            (Exhibit 510 admitted into evidence.)

12           MR. STRUMWASSER:  They're over there.

13           MR. POLLARD:  Here.

14           THE COURT:  He has it.  522 will be entered into

15 evidence and the confidentiality can be removed; correct?

16           MS. EVANS:  That is correct, your Honor.

17             (Exhibit 522 entered into evidence.)

18           THE COURT:  523 will go into evidence.  And the

19 confidentiality can be removed.

20             (Exhibit 523 admitted in evidence.).

21           MS. EVANS:  That is correct.

22           THE COURT:  527 will go into evidence and the

23 confidentiality can be removed.

24            (Exhibit 527 admitted into evidence.)

25           543 can go into evidence and the confidentiality
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 1 removed.

 2            (Exhibit 543 admitted into evidence.)

 3           And 546 is already in evidence.  And I guess the

 4 confidentiality can then be removed.

 5           MS. EVANS:  That's right.

 6           THE COURT:  Correct.

 7           Um, then, all right.  Let's see.

 8           5181 can go into evidence and the confidentiality

 9 removed.

10           And 5191 can go into evidence and the

11 confidentiality removed.

12       (Exhibit 5181 and 5191 admitted into evidence.)

13           All right.  So that's that pile, correct?

14           Now, there is another pile.

15           These are redacted copies?

16           MR. GEE:  Yes, your Honor.

17           MS. EVANS:  That's correct, your Honor.

18           THE COURT:  So they can go in, correct?

19           MS. EVANS:  Those can either replace your Honor's.

20           THE COURT:  Whatever I have.

21           MS. EVANS:  Right.

22           THE COURT:  So 477 will be entered.

23           478 will be entered.

24          (Exhibit 477 and 478 admitted in evidence.)

25           544, is that all one document?
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 1           MR. GEE:  Yes, it is.

 2           THE COURT:  Okay.  544 will be entered.  And that

 3 one needs the confidentiality removed.

 4            (Exhibit 544 admitted into evidence.)

 5           Okay.  This is five -- 485.  That is going to be

 6 remain confidential and be placed in an envelope but entered

 7 into evidence, correct?

 8           MS. EVANS:  That's correct, your Honor.

 9           MR. GEE:  Yes, your Honor.

10           THE COURT:  Okay.

11             (Exhibit 485 admitted into evidence.)

12           All right.  So what happened to 5166?

13           MR. GEE:  This is the attorney/client issue with

14 Ms. Rosen on it and I believe PacifiCare was intending to

15 file a brief.

16           THE COURT:  All right.  So we're going to discuss

17 this one further?

18           MR. VELKEI:  That's correct.

19           MS. ROSEN:  Yes, your Honor.

20           THE COURT:  All right.  All right.  And then there

21 are two with the relevancy issues.  What do we decide on

22 those?  488?

23           MR. STRUMWASSER:  And 502?

24           THE COURT:  And 502.

25           MR. STRUMWASSER:  Your Honor, 488 turns out to
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 1 have been an e-mail about a non-California transaction, but,

 2 um, it has information about the operation of RIMS that

 3 is -- and NDB that is -- there's no indication that that's

 4 information pertains only to the external state.  It, one

 5 says that the RIMS data and NICE data were not clean.  And

 6 the other says that few people have access to the bowels of

 7 NDB.  Both of those are issues that we're deciding, not as

 8 violations, but as explanation of violations, and they seem

 9 to be pertinent here.

10           THE COURT:  And did you want to be heard on that?

11           MR. KENT:  I think that's the ultimate of

12 circuitous thin logic.  It is not about California.  It

13 doesn't have an impact as far as I know on California.

14           MR. STRUMWASSER:  Well, that's sort of a key here.

15 As far as Mr. Kent knows, it doesn't have an impact on

16 California.  We don't know that.  If they want to produce a

17 witness to say that it turns out that few people had access

18 to the bowels of the NDB data that was for another state,

19 but lots of people had data -- had access for California,

20 they can do that.  But as it now stands, it is a

21 unconditional statement that appears to apply to the system

22 that serves California.

23           MR. KENT:  Let me suggest something.  Elaine

24 McFann will be here a week from Thursday for a one and last

25 day.  She is right at the top of this chain.
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 1           THE COURT:  All right.

 2           MR. KENT:  A couple of questions to her and we'll

 3 all be better informed.

 4           THE COURT:  All right.

 5           "A/C issues", what does that mean?

 6           MR. VELKEI:  Attorney/client maybe.

 7           THE COURT:  Oh, okay.

 8           MS. EVANS:  That is with respect to 463 and 465,

 9 your Honor?

10           THE COURT:  Yes.

11           MS. EVANS:  With respect to those two, still

12 following up on the attorney/client privilege issues, we

13 can't resolve them today.

14           THE COURT:  All right.  Okay.  And then we have

15 some outstanding --

16           MR. STRUMWASSER:  Yeah.  There is a 502 that was

17 sort of a companion.

18           THE COURT:  That was part of that.

19           MR. STRUMWASSER:  So we're going to defer that

20 also?

21           THE COURT:  Yeah.  Uh-huh.

22           So there's a foundation issues.  Um, are we going

23 to clean those up or --

24           MR. GEE:  I believe we just, I think on the

25 PacifiCare's end, they're intending to bring in --
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 1           THE COURT:  All right.

 2           MR. GEE:  -- some people to lay a foundation.

 3           THE COURT:  To fix that.  Okay.

 4           Then there's disputed confidentiality issues?

 5           MR. GEE:  Yes.

 6           THE COURT:  Okay.  Um, so there must be some

 7 things in here that we're putting into evidence any way,

 8 right, that are not disputed.  That's sort of what I had

 9 wanted to --

10           MS. EVANS:  Yes, your Honor.  Where the

11 confidentiality has already been removed and it is just a

12 matter of CDI Offering us, not having an objection.

13           THE COURT:  Let's go do that for a minute.

14           MR. STRUMWASSER:  Sure.

15           THE COURT:  If that's okay.

16           So I start at 463.

17           MS. EVANS:  That's the attorney/client privilege

18 --

19           THE COURT:  All right.

20           MS. EVANS:  -- issue that we're still talking

21 about.

22           THE COURT:  464 is in.  465 is also a question

23 mark.

24           MS. EVANS:  That's correct, your Honor.

25           THE COURT:  All right.



5919

 1           467.

 2           MR. KENT:  I believe this should remain.  It

 3 should be confidential.  It can come into evidence.

 4           THE COURT:  467, is that one of the disputed ones?

 5           MR. GEE:  I have in my notes that the

 6 confidentiality was removed.

 7           MR. KENT:  All right.  I stand corrected.  This

 8 can be admitted.

 9           THE COURT:  All right.  467 is admitted.

10           (Exhibit 467 admitted into evidence.)

11           468?

12           MR. KENT:  No objection.

13           THE COURT:  That will be entered.

14            (Exhibit 468 admitted into evidence.)

15           469 is already in.

16           470?

17           MR. KENT:  No admission.  I was going to --

18           THE COURT:  Okay.  I'm not asking to admit it.

19           MR. KENT:  This is a cross purposes statement.

20           THE COURT:  No, I think maybe it's --

21           MR. KENT:  Get to the point.

22           No objection.

23           THE COURT:  All right.  That will be entered.

24             (Exhibit 470 admitted in evidence.)

25           471?
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 1           MR. KENT:  No objection.

 2           THE COURT:  That will be entered.

 3             (Exhibit 471 admitted in evidence.)

 4           472?

 5           MR. KENT:  No objection.

 6           THE COURT:  That will be entered.

 7             (Exhibit 472 admitted in evidence.)

 8           MR. KENT:  No objection.

 9           THE COURT:  473.

10           So is 472 if I didn't say that.

11           474?

12           MR. KENT:  Okay.  No objection.

13           THE COURT:  That will be entered.

14             (Exhibit 474 admitted in evidence.)

15           475.

16           MR. KENT:  No objection.

17           THE COURT:  That will be entered.

18             (Exhibit 475 admitted in evidence.)

19           476?

20           MR. KENT:  No objection.

21           THE COURT:  That will be entered.

22             (Exhibit 476 admitted in evidence.)

23           Then I have 477 and 478 already in.

24           479?

25           MR. KENT:  No objection.
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 1           THE COURT:  That will be entered.

 2             (Exhibit 479 admitted in evidence.)

 3           480?

 4           MR. KENT:  No objection.

 5           THE COURT:  That will be entered.

 6             (Exhibit 480 admitted in evidence.)

 7           481?

 8           MR. KENT:  No objection.

 9           THE COURT:  That will be entered.

10             (Exhibit 481 admitted in evidence.)

11           482?

12           MR. KENT:  No objection.

13           THE COURT:  That will be entered.

14                  (Exhibit 482 in evidence.)

15           483?

16           MR. KENT:  No objection.

17           THE COURT:  That will entered.

18             (Exhibit 483 admitted in evidence.)

19           484?

20           MS. EVANS:  Actually, your Honor, with this one I

21 think it is in our disputed pile but I think we agreed to

22 remove the confidentiality as of this morning.

23           THE COURT:  It's in disputed?

24           MS. EVANS:  So we still have that pile available

25 to you.
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 1           THE COURT:  48 --

 2           MR. KENT:  Four.

 3           THE COURT:  -- 4.  Maybe it's here?

 4           No.

 5           MS. EVANS:  It's in the same pile with the large

 6 spread sheets.  It's oversized.

 7           THE COURT:  I have 491.  I have 513.

 8           MR. GEE:  I don't remember.

 9           THE COURT:  Okay.  I don't see it.

10           I don't see it.

11           MS. EVANS:  Your Honor, if you'd like, we can just

12 enter it in for now.  And then Mr. Gee and I can look for

13 it.

14           MR. GEE:  We can give you an extra copy.

15           THE COURT:  Well, I can look.  It might have

16 actually gone into a box; right?

17           MS. EVANS:  I believe Mr. Gee and I, when we were

18 dividing up the exhibits on Thursday, put it into the pile

19 with the disputed confidentiality issue.

20           THE COURT:  Okay.  You're right.  It's not here.

21 All right.  Make a note that we need to -- 484.  I see 485.

22           MR. STRUMWASSER:  Could it be in one of the piles

23 that the parties just gave you?  I mean is that --

24           THE COURT:  She says no.

25           MS. EVANS:  It was on Thursday.
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 1           MR. GEE:  That's what we thought but --

 2           THE COURT:  Okay.  This looks like it's in order.

 3 I don't know.  I don't see it temporarily.  Um, it's in

 4 evidence any way.  We'll put it in evidence and then we'll

 5 see where we go from there.

 6           485 is in evidence remaining confidential.

 7            (Exhibit 485 admitted into evidence.)

 8           486?

 9           MR. KENT:  No objection.

10           THE COURT:  All right.  That will be entered.

11            (Exhibit 486 admitted into evidence.)

12 487?

13           MR. KENT:  No objection.

14           THE COURT:  All right.  That will be entered.

15            (Exhibit 487 admitted into evidence.)

16           So let me write down what we're missing.  It is

17 484 that I can't find, right?

18           MS. EVANS:  That's correct.

19           THE COURT:  Okay.  488 is the relevancy one.

20           489?

21           MR. KENT:  No objection.

22           THE COURT:  That will be entered.

23            (Exhibit 489 admitted into evidence.)

24           490.

25           MR. KENT:  No objection.
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 1           THE COURT:  491?

 2           MR. KENT:  I believe this one, this is one we

 3 wanted to keep confidential.

 4           MR. STRUMWASSER:  Your Honor, we have no objection

 5 to the numbers being confidential, but the distribution of

 6 standard and nonstandard, so we recommend -- we're in favor

 7 of the document going into a folder with the understanding

 8 that it is only the numbers that are being treated as

 9 confidential.

10           THE COURT:  Is that all right with you?  I think

11 we were going to redact it, but it's too much to redact so

12 --

13           MR. KENT:  Well, there's some strategy items, too,

14 that should be confidential as well.

15           MR. STRUMWASSER:  Can you identify those for us,

16 Mr. Kent?

17           MR. KENT:  There was discussion about CCI fee

18 schedules needing to be reviewed manually.  They're synced

19 up only annually -- our biggest concern is that -- let me

20 articulate this way.  We would like to see this document in

21 an envelope so it doesn't end up floating around and not --

22           THE COURT:  It is.

23           MR. KENT:  -- in the public sector.  If counsel

24 wants to make argument based on non-numeric parts of this in

25 briefs, that is fine.
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 1           MR. STRUMWASSER:  That is the offer.

 2           THE COURT:  491 is in evidence and it is in

 3 evidence.

 4            (Exhibit 491 admitted into evidence.)

 5           Okay.  Now, 492?

 6           MR. KENT:  No objection.

 7           THE COURT:  That will be entered.

 8                  (Exhibit 492 in evidence.)

 9           493?

10           MR. KENT:  No objection.

11           THE COURT:  That will be entered.

12            (Exhibit 493 admitted into evidence.)

13           494?

14           MR. KENT:  No objection.

15           THE COURT:  490 -- that will be entered.

16            (Exhibit 494 admitted into evidence.)

17           495?

18           MR. KENT:  No objection.

19           THE COURT:  That will be entered.

20            (Exhibit 495 admitted into evidence.)

21           496?

22           MR. KENT:  No objection.

23           THE COURT:  That will be entered.

24            (Exhibit 496 admitted into evidence.)

25           497.
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 1           MR. KENT:  No objection.

 2           THE COURT:  That will be entered.

 3            (Exhibit 497 admitted into evidence.)

 4           498.

 5           MR. KENT:  No objection.

 6           THE COURT:  That will be entered.

 7            (Exhibit 498 admitted into evidence.)

 8           499?

 9           MR. KENT:  No objection.

10           THE COURT:  That will be entered.

11            (Exhibit 499 admitted into evidence.)

12           500.

13           MR. KENT:  No objection.

14           THE COURT:  That will be entered.

15            (Exhibit 500 admitted into evidence.)

16           501.

17           MR. KENT:  No objection.

18           THE COURT:  That will be entered.

19            (Exhibit 501 admitted into evidence.)

20           502.

21           MR. GEE:  I believe we were going to defer this to

22 Ms. McFann.

23           THE COURT:  Sorry.  Um, 503?

24           MR. KENT:  No objection.

25           THE COURT:  That will be entered.
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 1            (Exhibit 503 admitted into evidence.)

 2           504.

 3           MR. KENT:  No objection.

 4           THE COURT:  That will be entered.

 5            (Exhibit 504 admitted into evidence.)

 6           All right.  505?

 7           MR. KENT:  No objection.

 8           THE COURT:  That will be entered.

 9            (Exhibit 505 admitted into evidence.)

10           506.

11           MR. KENT:  No objection.

12           THE COURT:  That will be entered.

13            (Exhibit 506 admitted into evidence.)

14           507.

15           MR. KENT:  No objection.

16           THE COURT:  That will be entered.

17            (Exhibit 507 admitted into evidence.)

18           508.

19           MR. KENT:  No objection.

20           THE COURT:  That will be entered.

21            (Exhibit 508 admitted into evidence.)

22           509.

23           MR. KENT:  Objection.  No objection.

24           THE COURT:  That will be entered.

25            (Exhibit 509 admitted into evidence.)
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 1           510 is already in.

 2           511?

 3           MR. VELKEI:  No objection.

 4           THE COURT:  That will be entered.

 5            (Exhibit 511 admitted into evidence.)

 6           512.

 7           MR. VELKEI:  No objection.

 8           THE COURT:  That will be entered.

 9                  (Exhibit 512 in evidence.)

10           515.

11           MR. VELKEI:  No objection.  The issue is whether

12 they retained the confidentiality.

13           THE COURT:  Okay.  So that's part of the double

14 exhibit?

15           MR. VELKEI:  Right.

16           THE COURT:  Um, all right.  Let's skip those.  So

17 it's 513 through --

18           MR. VELKEI:  521.

19           THE COURT:  -- 521.  Let's get those for a minute.

20 Then 522 and 523 are in.

21           How about 524?

22           MR. VELKEI:  No objection.

23           THE COURT:  That will be entered.

24            (Exhibit 524 admitted into evidence.)

25           525?
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 1           MR. VELKEI:  No objection.

 2           THE COURT:  That will be entered.

 3            (Exhibit 525 admitted into evidence.)

 4           526?

 5           MR. VELKEI:  No objection.

 6           THE COURT:  That will be entered.

 7                  (Exhibit 526 in evidence.)

 8           527 and 528?

 9           MR. VELKEI:  No objection.

10           THE COURT:  That will be entered.

11        (Exhibit 527 and 528 admitted into evidence.)

12           529?

13           MR. VELKEI:  No objection but an issue on

14 confidentiality.

15           THE COURT:  Okay.  Because 529 --

16           MR. VELKEI:  It's just the data with regard to

17 UNET and PHS in terms of -- I'm sorry, your Honor.

18           THE COURT:  That's okay.  I'm listening.

19           MR. VELKEI:  The data with regard to the amount of

20 interest.  I mean this is not at all tied to PacifiCare

21 PLHIC PPO.  And so we had proposed just at least redacting

22 that financial information and I understand that the answer

23 was no.

24           MR. GEE:  Wait.  Are you referring to the 543?

25           THE COURT:  No.  529.
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 1           MR. GEE:  Oh, I'm sorry.  I'm talking about the

 2 Bates number, 5435.

 3           THE COURT:  4543.

 4           MR. VELKEI:  And 4544.  I mean the financial

 5 information that is contained in these two pages is not at

 6 all relevant to these proceedings because it is not PLHIC

 7 PPO.  The one page is all UNET.  The other page is PHS,

 8 which is HMO ILIAD, individual and group.

 9           MR. GEE:  And in RIMS.  You see in the upper right

10 hand corner, RIMS.

11           MR. VELKEI:  The amount of dollars of interest

12 that is specific to PPO and California is a fraction of

13 what's cited here.

14           THE COURT:  All right.  I'm going to make it

15 confidential on the same grounds that you can argue what you

16 need to out of the document.

17           MR. VELKEI:  Thank you, your Honor.

18           MR. GEE:  Thank you, your Honor.

19           THE COURT:  And I'm entering it into evidence.

20              (Exhibit 529 admitted in evidence.)

21           All right.  530.

22           MR. VELKEI:  No objection.

23           THE COURT:  That will be entered.

24            (Exhibit 530 admitted into evidence.)

25           531.
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 1           MR. VELKEI:  This is at a range from 531 to 538.

 2 It is duplicative of the earlier.

 3           THE COURT:  All right.

 4           And then 539?

 5           MR. VELKEI:  No objection.

 6           THE COURT:  That will be entered.

 7            (Exhibit 539 admitted into evidence.)

 8           540?

 9           MR. VELKEI:  No objection.

10           THE COURT:  That will be entered.

11            (Exhibi5 540 admitted into evidence.)

12           541.

13           MR. VELKEI:  No objection.

14           THE COURT:  That will be entered.

15                  (Exhibit 541 in evidence.)

16           MR. VELKEI:  No objection.  I think we can remove

17 the confidentiality there.

18           THE COURT:  Okay.  Which one is it?

19           Okay.  I don't have 542 at my fingerprints.

20           MR. VELKEI:  It a July 13, 2006 e-mail from a H.A.

21 Moon to Doug Smith.

22           THE COURT:  Well, I'm entering it.  I guess it

23 might be missing.  Let me put it down here.

24           MS. EVANS:  Your Honor, we may have already

25 covered that.  It is not on my list.
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 1           MR. GEE:  I had it on my list also.  Perhaps that

 2 first stack?

 3           THE COURT:  When we finish going through this, I'm

 4 putting it down as missing temporarily.  I'll file some

 5 stuff and then see if it shows up.

 6           Um, 543 and 44 are in.

 7           545?

 8           MR. VELKEI:  I don't have that for some -- your

 9 Honor, what was the description of 545?

10           THE COURT:  I have it as agenda and minutes for

11 date of 5/25/07?

12           MR. VELKEI:  Oh, okay.  No objection moving it in.

13           THE COURT:  All right.

14           All right.  So let's go off the record for a

15 minute and let me shuffle a few pieces of paper here and

16 then we'll go over to the other way for a minute and then

17 see where we are.

18           I found 542 and I'm going to remove the

19 confidentiality of it and it's going to go into evidence; is

20 that correct?

21           MR. VELKEI:  That is correct.

22           THE COURT:  And this is the pile where we removed

23 all the confidentiality?

24                  (Exhibit 542 in evidence.)

25           MR. GEE:  Can you give us --
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 1           THE COURT:  So 522?

 2           MR. GEE:  Yes.

 3           THE COURT:  Okay.  All right.  We'll go back on

 4 the record and we'll do a few of the 51 numbers.  (9:45

 5 a.m.)

 6           Let me back up.

 7           MR. VELKEI:  I'm sure, your Honor, we need to move

 8 into evidence 5169 through 5198.

 9           THE COURT:  Right.  So any objection to 5169?

10           MR. STRUMWASSER:  No objection.

11           THE COURT:  All right.  That will be entered.

12             (Exhibit 5169 admitted in evidence.)

13           5170 is in.

14           5171?

15           MR. STRUMWASSER:  No objection.

16           THE COURT:  That will be entered.

17                 (Exhibit 5171 in evidence.)

18           5172?

19           MR. STRUMWASSER:  No objection.

20           THE COURT:  That will be entered.

21                 (Exhibit 5172 in evidence.)

22           5173?

23           MR. STRUMWASSER:  No objection.

24           THE COURT:  That will be entered.

25                 (Exhibit 5173 in evidence.)
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 1                5174?

 2           MR. STRUMWASSER:  No objection.

 3           THE COURT:  That will be entered.

 4                 (Exhibit 5174 in evidence.)

 5           5175?

 6           MR. STRUMWASSER:  No objection.

 7           THE COURT:  That will be entered.

 8                 (Exhibit 5175 in evidence.)

 9           5176?

10           MR. STRUMWASSER:  No objection.

11           THE COURT:  That will be entered.

12                 (Exhibit 5176 in evidence.)

13           5177?

14           MR. STRUMWASSER:  No objection to 5177.

15           THE COURT:  That will be entered.

16                 (Exhibit 5177 in evidence.)

17           5178?

18           MR. STRUMWASSER:  No objection.

19           THE COURT:  That will be entered.

20                 (Exhibit 5178 in evidence.)

21           5179?

22           MR. STRUMWASSER:  No objection.

23           THE COURT:  That will be entered.

24                 (Exhibit 5179 in evidence.)

25           5180?
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 1           MR. STRUMWASSER:  No objection.

 2           THE COURT:  That will be entered.

 3                 (Exhibit 5180 in evidence.)

 4           5181 is already in.

 5           5182?

 6           MR. STRUMWASSER:  If I -- 5181 in new or is it a

 7 duplicate of something else?

 8           THE COURT:  Oh no, it is in evidence.  I've

 9 already marked it in.

10           MR. STRUMWASSER:  Okay.  5182.

11           THE COURT:  Here it is.  It's a --

12           MR. STRUMWASSER:  It's a -- yeah.

13           THE COURT:  I don't know why.

14           5182?

15           MR. STRUMWASSER:  Yeah, 5181 is a duplicate -- is

16 a cover sheet on the '06 market conduct exam.  And that is

17 the same, but we have no objection to having it come in

18 twice.

19           THE COURT:  Okay.

20           5182?

21           MR. STRUMWASSER:  5182, no, no objection.

22           THE COURT:  That will be entered.

23                 (Exhibit 5182 in evidence.)

24           5183?

25           MR. STRUMWASSER:  No objection.
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 1           THE COURT:  No objection.  That will be entered.

 2                 (Exhibit 5183 in evidence.)

 3           5184.

 4           MR. STRUMWASSER:  No objection.

 5           THE COURT:  That will be entered.

 6                 (Exhibit 5184 in evidence.)

 7           5185.

 8           MR. STRUMWASSER:  No objection.

 9           THE COURT:  That will be entered.

10                 (Exhibit 5185 in evidence.)

11           5186?

12           MR. STRUMWASSER:  No objection.

13           THE COURT:  All right.  That will be entered.

14                 (Exhibit 5186 in evidence.)

15           5187?

16           MR. STRUMWASSER:  No objection.

17           THE COURT:  That will be entered.

18                 (Exhibit 5187 in evidence.)

19           5188?

20           MR. STRUMWASSER:  No objection.

21           THE COURT:  That will be entered.

22                 (Exhibit 5188 in evidence.)

23           5189?

24           MR. STRUMWASSER:  No objection.

25           THE COURT:  That will be entered.
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 1                 (Exhibit 5189 in evidence.)

 2           5190?

 3           MR. STRUMWASSER:  No objection.

 4           THE COURT:  I have -- that will be entered.

 5                 (Exhibit 5190 in evidence.)

 6           5191 already in.

 7           5192, any objection?

 8           MR. STRUMWASSER:  No objection.

 9           THE COURT:  That will be entered.

10                 (Exhibit 5192 in evidence.)

11           5193?

12           MR. STRUMWASSER:  No objection.

13           THE COURT:  All right.  That will be entered.

14            (Exhibit 5193 admitted into evidence.)

15           5194?

16           MR. GEE:  We will object to that.

17           MR. STRUMWASSER:  This one we do object to.

18           THE COURT:  Do you have any objection if I just

19 let it go with the record?

20           MS. EVANS:  This is our chart, your Honor.

21           MR. VELKEI:  That's fine, your Honor, as long as

22 it's marked and part of the record, we can argue off of it.

23           THE COURT:  Yeah.

24           MR. VELKEI:  Okay.

25           MS. ROSEN:  But it's not in evidence.
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 1           THE COURT:  It is not in evidence.  It is a

 2 summary of the evidence so I'll let it stay with the record

 3 but, um, it's not in evidence as an independent document.

 4           MR. STRUMWASSER:  Well, I mean I think the problem

 5 is this:  If -- if a summary of evidence is put in in the

 6 ordinary course, like a witness testifies -- I looked at the

 7 million records and here's what I found -- that normally is

 8 evidence itself and that's what you cite.  Otherwise, I mean

 9 it is sort of the whole point of doing a summary so you have

10 a citeable fact without having to say, you know, Exhibit 400

11 which -- which is a million pages.

12           THE COURT:  I consider this something like

13 argument.

14           MR. STRUMWASSER:  Okay.

15           THE COURT:  So argument goes to the record.  You

16 can keep it.  You can argue from it but --

17           MR. STRUMWASSER:  But the exhibits are what they

18 are.  I got it.

19           THE COURT:  5195, I did the same thing with.

20 There's no objection, but --

21           MR. STRUMWASSER:  That's fine.

22           THE COURT:  -- with that one but it's the same

23 thing.

24           Um, 5196?

25           MR. GEE:  This is a nearly identical document to
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 1 5029, which was not entered into evidence on relevance

 2 grounds.  And your Honor agreed that it would go with the

 3 record though.

 4           MR. VELKEI:  I don't -- let me see that.  I'm

 5 sorry.  We don't have those exhibits with us.

 6           THE COURT:  I can get it.  Which one, fifty --

 7           MR. GEE:  5029.  I believe the substance of it is

 8 the same.  The only difference is the top e-mail.

 9           THE COURT:  Here's 5029.

10           MR. VELKEI:  Thank you, your Honor.

11           THE COURT:  And also I think these are your

12 extras.

13           MR. VELKEI:  Okay.  Great.  I appreciate it.

14           MR. GEE:  I believe the grounds was the Sleep

15 Quest matter.  It was a United matter.  And PacifiCare was

16 offering it to show PLHIC motivation.

17           THE COURT:  All right.

18           MR. GEE:  And your Honor ruled on that previously.

19 I think that might have been our first witness.

20           MR. VELKEI:  It was admitted, your Honor.  I mean

21 this is an issue that goes to penalties.  This was the

22 issue -- I don't know anything about United.

23           MR. GEE:  I have your Honor's quote.

24           THE COURT:  Wait, wait, wait.  Let me go back and

25 look at what I did.  Fifty what -- tell me the number again.
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 1           MR. GEE:  5029.

 2           THE COURT:  It's with the record so I'll do the

 3 same thing.  I have to be consistent.

 4           MR. VELKEI:  Okay.

 5           THE COURT:  So 5196 will stay with the record

 6 also.

 7           And 5197?

 8           MR. STRUMWASSER:  No, no objection.

 9           THE COURT:  All right.  That will be entered.

10            (Exhibit 5197 admitted into evidence.)

11           And 5198.

12           MR. STRUMWASSER:  No objection.

13           THE COURT:  That will be entered.

14             (Exhibit 5198 admitted in evidence.)

15           Okay, now.  This is 5199?

16           MR. STRUMWASSER:  No objection.

17           MR. VELKEI:  Well, it's your --

18           THE COURT:  5199 is your --

19           MR. VELKEI:  Ours.  I'm sorry.  Excuse me.

20           THE COURT:  No objection?

21           MR. VELKEI:  No objection.

22           THE COURT:  Objection to your --

23           MR. KENT:  I overrule it.

24           THE COURT:  Okay.  5200.

25           MR. STRUMWASSER:  No objection.
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 1           THE COURT:  All right.  That will be entered.

 2             (Exhibit 5200 admitted in evidence.)

 3           Now, 5201.

 4           MR. STRUMWASSER:  No objection.

 5           THE COURT:  That will be entered.

 6            (Exhibit 5201 admitted into evidence.)

 7           5202.

 8           MR. STRUMWASSER:  No objection.

 9           THE COURT:  All right.  That will be entered.

10                 (Exhibit 5202 in evidence.)

11           5203.

12           MR. STRUMWASSER:  No objection.

13                 (Exhibit 5203 in evidence.)

14           THE COURT:  All right.  That takes care of that.

15 Give me a minute again off the record to put the exhibits

16 together.

17           (Off-the-record from 9:52 to 9:57 a.m.)

18           This pile is disputed.

19           MR. KENT:  I'm sorry, your Honor?  5204?

20           THE COURT:  We don't have it yet.  5204 started to

21 be an e-mail but then it wasn't.  It was withdrawn or

22 something happened.

23           MR. KENT:  I know we were going -- we had a

24 discussion about hooking that up with a subsequent witness,

25 Leone Tiffany, but I thought it was --
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 1           THE COURT:  I still have the tag.

 2           MR. KENT:  Right.

 3           THE COURT:  And I don't think it got marked.

 4 Sorry.

 5           513?

 6           MR. STRUMWASSER:  513 is a synergy document, your

 7 Honor, and we have a proposal with respect to the Synergy

 8 documents.

 9           THE COURT:  Okay.

10           MR. STRUMWASSER:  We have a -- they have concerns

11 about competitive impact.  We have doubts about competitive

12 impact of some of this stuff, but we think that the

13 competitive issue really has to do with unit costs going

14 from one vendor to another what a vendor charges for a file

15 or something.  We, without carefully scrutinizing, we have

16 no objection to those, even for 2006, even being treated as

17 confidential.

18           THE COURT:  All right.

19           MR. STRUMWASSER:  But the top level, when all of

20 this is rolled up into what is the synergy for the company

21 for a large branch, we don't think there is any competent

22 significance, which is really important to the case and to

23 the briefing.  And so we would like, you know, we don't mind

24 the documents going into an envelope with the understanding

25 that it's only the unit cost issues that are -- that are
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 1 confidential.

 2           THE COURT:  Is that all right?

 3           MR. VELKEI:  No, your Honor.  I mean this is a lot

 4 of financial information, a lot of financial detail.  We

 5 worked with the Department to actually to provide this in a

 6 readable format.  But this cuts across all aspects of the

 7 company, very detailed financial information.  Um, and lots

 8 of metrics that go beyond just unit costs, which, of course,

 9 are important to us.  You know, these documents being put in

10 envelopes, which seems like counsel already agrees we should

11 do, it doesn't impede their ability to utilize the

12 information.

13           THE COURT:  I'm going to do that.  I'm going to

14 put them in the envelopes and you can argue them.  I do

15 think synergy is an issue and I think Mr. Labuhn's testimony

16 is significant so I'll put them in envelopes for now but you

17 can argue them.

18           MR. STRUMWASSER:  Very good.

19           MR. KENT:  Thank you, your Honor.

20           THE COURT:  So that is 513.  Let's go back to 513.

21 Um, so that 513 is going into evidence as confidential?

22           MR. KENT:  And, your Honor, it is the same issue,

23 514.

24           MR. STRUMWASSER:  514 has the same deal.

25           THE COURT:  Okay.  Same deal.
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 1           MR. VELKEI:  So it would be 514 through 521.

 2           THE COURT:  All right.  Give me a minute then.

 3 514.

 4           Why don't we go off the record for a minute and

 5 let me do this and then we'll put them all in.

 6           (Off-the-record from 9:58 to 10:00 a.m.)

 7           MR. STRUMWASSER:  515 has the additional

 8 protection that it's illegible.

 9           MR. VELKEI:  We'll take it.

10           THE COURT:  All right.  We'll go back on the

11 record in reverse order.

12           521 is in in a confidential envelope.

13           520 is in evidence in a confidential envelope.  .

14           519 is in evidence in a confidential envelope.

15           518 is in evidence in a confidential envelope.

16           517 is in evidence in a confidential envelope.

17           516 is in evidence in a confidential envelope.

18           515 is in evidence in a confidential envelope.

19           514 is in envelope -- is in evidence in a

20 confidential envelope.

21           And 513 is in evidence in a confidential envelope.

22           (Exhibits 513 through 521 in evidence.)

23           Let me put them away.

24           Okay.  So then we have the companion cases.  I'm

25 not exactly sure how to deal with them since they are long.
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 1 But I propose we do exactly the same thing, um, and then I

 2 fold them in half to put them in the envelope, is that all

 3 right?

 4           MR. GEE:  That's fine, your Honor.

 5           THE COURT:  So the same thing then.

 6           531 is in evidence.  532, 533, 534, 535, 536, and

 7 537 and 538 are all in evidence in confidential envelopes

 8 but can be used to argue and for the expert, both experts.

 9 All experts to discuss.

10            (Exhibit 531 through 538 in evidence.)

11           Go off the record while I try and make this work.

12           So we're off the record for a second.

13       (Off-the-record discussion 10:09 to 10:20 a.m.)

14          (A lunch recess is taken until 1:30 p.m.)

15

16

17

18

19

20

21

22

23

24

25
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 1 OAKLAND, CALIFORNIA; MONDAY, MARCH 22, 2010; 1:32 P.M.

 2 DEPARTMENT A; ELIHU HARRIS STATE BUILDING; 1515 CLAY STREET;

 3 RUTH S. ASTLE, ADMINISTRATIVE LAW JUDGE

 4                            -oOo-

 5           THE COURT:  All right.  We're going back on the

 6 record.

 7           Now, whose witness is it?

 8           MR. STRUMWASSER:  This is genuinely our witness,

 9 your Honor.

10           MR. VELKEI:  No, actually, this is our witness,

11 your Honor, and we are bringing her in our case-in-chief.

12 The issue, as I explained at the morning break, is because

13 of Ms. Vonderhaar's personal situation we agreed to forego

14 the direct so Mr. Strumwasser can have a full week to cross

15 examine.  And then after the break, we will bring her back

16 in our case-in-chief.

17           MR. STRUMWASSER:  Just so we're clear, I don't

18 know if it will ever matter.  This is our witness.  We asked

19 to have her produced.  They had indicated, since she was

20 coming, they were going to put her on direct at that time.

21 That's not happening.  This is our witness.  And the

22 Department calls Ellen Vonderhaar.

23           THE COURT:  All right.  The thing is that there is

24 no scope of the rules and I haven't been very difficult

25 about leading so we'll just limp on from here.
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 1           MR. VELKEI:  The thing I'm most concerned about,

 2 your Honor, is just the timing and make sure you understand.

 3           THE COURT:  We'll do the best we can to get Ms.

 4 Vonderhaar in and out.

 5           MR. STRUMWASSER:  And as Ms. Vonderhaar comes

 6 forward, I will add that she is being called as a PMK for

 7 claims.

 8           THE COURT:  Okay.

 9           MR. VELKEI:  Again, I think we may have a little

10 bit of a disagreement on that in producing Ms. Vonderhaar.

11 I don't know if we're producing her as a PMK.  I haven't had

12 that understanding.  I suggest what we do is get her on the

13 stand.  She is the head of transactions.  And I'm sure she

14 can answer most of your questions, but she is not presented

15 as the PMK.  But as to Ms. Vonderhaar, we are going to bring

16 her in on our case-in-chief.

17           THE COURT:  I don't know.  Let's see where we're

18 going.  (1:35 p.m.)

19           Ms. Vonderhaar, if you can come forward, please.

20                      ELLEN VONDERHAAR,

21 having been called as a witness, was sworn and testified as

22 follows:

23           Will you raise your right hand?

24           Do you solemnly swear or affirm the testimony

25 you're about to give is the truth, the whole truth, and
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 1 nothing but the truth?

 2           THE WITNESS:  Yes.

 3           THE COURT:  Please be seated.

 4           Please state your first and last name and spell

 5 them both for the record.

 6           THE WITNESS:  Ellen, E-l-l-e-n, Vonderhaar,

 7 V-o-n-d-e-r-h-a-a-r.

 8           THE COURT:  Okay.  So if you need to take a break

 9 or anything, just let us know.

10           THE WITNESS:  Thank you.

11           THE COURT:  And we'll try to do the best we can.

12           All right.  Go ahead.

13           MR. STRUMWASSER:  Thank you, your Honor.

14                      DIRECT EXAMINATION

15      Q.   Good afternoon, Ms. Vonderhaar.  I'm Michael

16 Strumwasser.  I'm counsel for the Department of Insurance.

17                Um, would you state for the record by whom

18 you are currently employed?

19      A.   I'm employed by United Healthcare.

20      Q.   And that is the United space Healthcare one word?

21 It's not a question.  I'm just trying to figure out what we

22 have here.

23      A.   Right.  Yes.  United space HealthCare.

24      Q.   Okay.  Thank you.

25           And what is your present position?
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 1      A.   My current title is vice president of transaction

 2 operations.

 3      Q.   Transaction singular?

 4      A.   Yes.

 5      Q.   And for how long have you been the vice president

 6 of transaction operations?

 7      A.   I've been in the role of vice president of

 8 transaction operations since, I believe, right around the

 9 first of February, 2006.

10      Q.   And you say "in the role of".  Does that also mean

11 you had the title vice president of transaction operations?

12      A.   Yes.

13      Q.   That whole time?

14      A.   Yes.

15      Q.   Prior to February of '06, by whom were you

16 employed?

17      A.   I was employed by PacifiCare Health Systems.

18      Q.   And what was your position then?

19      A.   My position was vice president of operations.

20      Q.   And when did you start being the vice president of

21 operations for -- is it for PacifiCare entirely or for a

22 subsidiary?

23      A.   Um, I changed roles over time.  The first time I

24 became vice president of operations was for PacifiCare of

25 the southwest so PacifiCare of Texas and Oklahoma.
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 1      Q.   And when was that?

 2      A.   Um, it was in 1996.

 3      Q.   And when did that change?

 4      A.   I was in that role until, let me think -- um,

 5 until 2002.  And in 2002 I became -- my title became, um,

 6 vice, I still was vice president of operations but I worked

 7 for PacifiCare Corporate.

 8      Q.   And did you retain that position until the

 9 acquisition --

10      A.   Yes.

11      Q.   -- by United?

12      A.   (Witness nods head.)

13      Q.   And so as vice president of operations for

14 PacifiCare, between 2002 through 2005, your responsibilities

15 included both PCC and PLHIC?

16      A.   Um, what do you mean by "my responsibilities at

17 that time"?

18      Q.   The operations that you vice presidented, those

19 were both PacifiCare, the HMO and PacifiCare, the PPO

20 companies?

21      A.   At that time I worked for what we called corporate

22 operations, which really did work across all of our

23 different sites or all of our different regions so I did

24 projects related to operational improvements, operational

25 changes, system conversions.  Also for a period of time, I
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 1 did manage the PLHIC PPO work in California.

 2      Q.   What was that period?

 3      A.   From around 2000 -- I think it was in the 2004

 4 time frame.

 5      Q.   Until when?

 6      A.   Um, if I recall right, it was probably early 2005.

 7      Q.   So setting aside that -- that '04 early '05

 8 period, let's say, in March of -- let's say June 1, '05.  If

 9 a claims employee in Cypress had, whose responsibilities

10 were PacifiCare Life and Health Insurance Company, had,

11 let's say, a personnel issue and that personnel issue was

12 going to go as far as it could up the chain of command,

13 would it eventually get to you?

14      A.   No.

15      Q.   How about during '04?

16      A.   During '04, and any issue related to a PLHIC PPO

17 process or someone in that organization would come through

18 me.

19      Q.   So in 0 -- early '05 somebody took that position,

20 took that responsibilities for PLHIC PPO?

21      A.   Actually, when I was in the role we, at the

22 company, they made a decision to move that organization at

23 the time was consolidated.  So in California, they did the

24 PPO claim processing for all states.  So all the PacifiCare

25 states.  When I was asked to do is follow our structure at
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 1 that time, which was our regional model for claims payment,

 2 so we moved, for example, the Texas work to the Texas

 3 operation.  The Phoenix work to Phoenix.  So, at the -- when

 4 I -- when we finished that, there was no need for my role at

 5 that level.  We had directors in each of the locations who

 6 managed the PPO work.

 7      Q.   Okay.  Let me.  That's very helpful.  I want to

 8 make sure I understand it.  So prior to '04 the claims

 9 organization for PacifiCare was nationwide; is that right?

10      A.   Only for the PPO.

11      Q.   Only for the PPO.  And you were made a vice

12 president of operations in '04 in order to execute a project

13 of regionalizing that structure?

14      A.   I was already a vice president of operations, but

15 my responsibility at that time was to leave the PPO team and

16 also to move to the regional structure.

17      Q.   So in -- so if we took a snapshot in '03 and '05,

18 how would the responsibilities of the people in Cypress have

19 been different?

20      A.   Can you clarify which people in Cypress?  There

21 are a lot of employees in Cypress.

22      Q.   Yeah.  Thank you for that clarification.  The PPO

23 claims people.

24      A.   And then can you just ask your question again?

25      Q.   Sure.  So if we took a snapshot of the, you know,
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 1 one of those class shots we used to get in grade school, of

 2 the PPO staff of 2003 in Cypress, PPO claims staff, and then

 3 we took another one of those in the middle of '05, PPO

 4 claims staff in Cypress.  I guess let's do as first, um,

 5 which one would be larger?  And would there be a material

 6 difference in the number of people?

 7      A.   No, I didn't have the operation in 2003 so I

 8 can't, you know, say for sure.  But, generally, it would

 9 have been the same size.  It was just a different way of

10 doing the work.

11      Q.   Okay.  So instead of 2003 if we say the day you

12 arrived, with the -- the day when those responsibilities the

13 project arrived at your door, from that day to the middle of

14 '05, about the same?

15      A.   I would say, if anything, more, as the business

16 was growing at that time so there was probably a larger

17 number in the later time frame.

18      Q.   And now, as to those people in those two pictures,

19 how would their responsibilities, if at all, be different

20 between what they did in '03, at the beginning of '04 and

21 what they did in the middle of '05?

22      A.   The responsibilities would still be for PPO claim

23 processing.

24      Q.   And would they have had the same geographic

25 responsibilities?
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 1      A.   If anything, their responsibilities became, I

 2 would say, more narrow because the people in California

 3 processed California claims at that point.  The staff in

 4 Texas processed Texas claims.

 5      Q.   Okay.  So in 0, the beginning of '04, the Cypress

 6 claim staff had responsibility for California, Texas and

 7 what else?

 8      A.   I'll think back to all of our states.  California,

 9 Oregon, Washington.  And there may be -- there may have been

10 some pieces that were already moved out.  This was kind of a

11 plan to move the business out.  But as I recall, the

12 majority was in California.  So, also Arizona, Colorado,

13 Nevada, Oklahoma and Texas.  I think I got all of them.

14      Q.   I'm very impressed.  And did -- at the beginning

15 of '04 did none of those states have a claims operation for

16 PacifiCare PPO?

17      A.   As I recall, I was just stating I think there was

18 already some work there.  I don't believe everything was

19 moved out when I got there.  It was a long time ago.

20      Q.   Sure.

21      A.   The best I recall, they were already doing some of

22 the PPO work.

23      Q.   When you stopped doing this project, and went back

24 to your solely corporate role, I guess entirely corporate

25 role; right?
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 1      A.   Yes, at that time.

 2      Q.   Did you ever shed your corporate responsibilities

 3 in '04?

 4           MR. VELKEI:  Objection.  Vague.

 5           THE WITNESS:  No.  What do you mean by "corporate

 6 responsibilities"?

 7           THE COURT:  All right.  Could you rephrase?

 8           MR. STRUMWASSER:  Sure.

 9      Q.   In 2003 you were VP of PacifiCare operations, is

10 that right, for the -- at the corporate level?

11      A.   Yes.

12      Q.   Okay.  And so when you took on this project in '04

13 did you give up any of the responsibilities you had in '03?

14      A.   My role at that time was to work on different

15 initiatives based on what we were kind of our strategic plan

16 at the time.  So at one time I would be working on a -- I

17 was involved in an acquisition that we did of another health

18 plan.  At another time I was working on a system conversion

19 from a business standpoint.  For this particular period of

20 time, I was asked to take the leadership of what we called

21 the national service center.

22      Q.   So nobody came in in '04 to handle your desk while

23 you were doing this project.  You had the same portfolio?

24      A.   Yes.  I may have been working on a few other

25 things at this time but my primary focus was on the national
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 1 service center, yes.

 2      Q.   What PacifiCare acquisition did you work on?

 3      A.   I actually worked on a couple.  The most recent

 4 was the acquisition of AMS in Green Bay.

 5      Q.   And before that?

 6      A.   Um, thinking back, when I was with our Oklahoma

 7 and Texas health plan, um, I was involved in the acquisition

 8 of the Harris HealthCare Clinic.

 9      Q.   H-a-r-r-i-s?

10      A.   Uh-huh.

11      Q.   You'll find that we do a lot of spelling here.

12           THE COURT:  Uh-huh and unh-uh don't translate well

13 for the court reporter so you need to answer yes or no.

14           THE WITNESS:  Thank you.

15 BY MR. STRUMWASSER:

16      Q.   When was AMS acquired roughly?

17      A.   I'm not sure of the exact timing.  I would say

18 around the 2003 to 2004 time.  I'm not -- I don't exactly

19 recall.

20      Q.   So let me see if I got this -- I have your history

21 back in '96 right.  '96 to '02 you're vice president of

22 operations for PacifiCare southwest.

23      A.   Yes.

24      Q.   And '02 to the beginning of '06 you're vice

25 president of operations for PacifiCare at the corporate
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 1 level?

 2      A.   Yes.

 3      Q.   Okay.  And prior to '96 where did you -- were you

 4 working in the insurance industry?

 5      A.   Yes, I was.

 6      Q.   For whom?

 7      A.   I've actually worked with PacifiCare for 23 years.

 8      Q.   Okay.  So that would take us back to, help me here

 9 -- '77?

10      A.   No, I'm not that old.

11      Q.   '87?

12      A.   Yes.  Actually in '86.

13      Q.   '86.  Okay.  Why don't we do it that way.  When

14 you started in '86 what was your first position?

15      A.   My first position with PacifiCare was as an

16 account manager with the responsibility for working with

17 employer groups who contracted with PacifiCare of Oklahoma.

18      Q.   How long were you there -- in that position?

19      A.   As I recall, I was in that role probably a year or

20 a year and-a-half.  And then moved into other roles as the

21 health plan grew in Oklahoma.

22      Q.   So after that position, what was your next

23 responsibility?  Your next role?

24      A.   Sure.  I believe my title was director of customer

25 service, I think.  It was the operational areas of the
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 1 Oklahoma health plan.

 2      Q.   And roughly how long?

 3      A.   I think around four or five years in that role.

 4      Q.   So we're like into the early '90s, maybe '92 when

 5 your next move happened?

 6      A.   Yes.  Correct.

 7      Q.   And what would that have been?

 8      A.   I had an opportunity to work with PacifiCare of

 9 Oregon, moved to Portland, Oregon to do that.  And my

10 responsibilities there were similar.  I had responsibility

11 for various operational areas, including customer service

12 and claims while I was in that operation, similar to

13 Oklahoma.

14      Q.   And still at the director level?

15      A.   Yes.

16      Q.   And how long were you in that position in Oregon?

17      A.   Approximately three years.

18      Q.   So around '95 we have another change?

19      A.   Yes.

20      Q.   And what would that be?

21      A.   I actually had an opportunity to move to Texas

22 with PacifiCare.  For about ten months I worked on the -- in

23 our secure Horizons business, so the senior business.  And

24 actually led Secure Horizon sales and marketing in the

25 Houston market.
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 1      Q.   Still as a director?

 2      A.   Yes.

 3      Q.   So '96 is when you -- so your next position then

 4 was this vice president of operations for the southwest?

 5      A.   Yes.

 6      Q.   Now, if you started at PacifiCare as -- at an

 7 account manager level, I assume you had some prior

 8 experience in the industry?

 9      A.   Yes, I did.

10      Q.   Would you summarize that for us?

11      A.   Sure.  I had worked for three or four years with a

12 startup health plan in Oklahoma as -- I started in with them

13 in the sales and marketing arena with the assistant

14 marketing director for that health plan.

15      Q.   Would you summarize for the judge your educational

16 background starting with college?

17      A.   Sure.  I have a Bachelor of Science degree from

18 California Polytechnic State University in San Luis Obispo,

19 California.

20      Q.   In what?

21      A.   Early childhood education.

22      Q.   Welcome back.

23      A.   Thank you.

24      Q.   And do you have any specialized training behind --

25 beyond your extensive work experience in insurance?
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 1      A.   I'm not sure what you mean by "other training".

 2      Q.   Do you have any certificates or credentials by any

 3 organizations that give such things in the insurance

 4 industry?

 5      A.   No.

 6      Q.   Do you have any specialized training in data

 7 processing or computers or information technology?

 8      A.   No.

 9      Q.   Now, as the vice president for transaction

10 operations -- let me ask you this:  With respect to that

11 title, what are the transactions that whose operations you

12 were vice president for?

13      A.   Can you state that one more time?

14      Q.   Sure.  What -- the word transactions in your

15 title, what kinds of transactions does that cover?

16      A.   I see that as synonomous with claims processing.

17 So we processed what we called new day claims.  So claims

18 coming through for the first time.  And also any adjustments

19 or reworks, as we call them, which are claims we're taking a

20 second look at.

21      Q.   And we had the pleasure of Ms. Norket's presence

22 earlier.  And she is responsible specifically for reworks;

23 is that right?

24      A.   Her responsibility is for, yes, reworks for PLHIC,

25 yes.
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 1      Q.   And does she report directly to you?

 2      A.   She does at this time, yes.

 3      Q.   How long has that been the case?

 4      A.   It's been since, I would say, October or November

 5 of last year.

 6      Q.   And do I infer from that there was some kind of

 7 realignment of people at her level or in your level late

 8 last year?

 9           MR. VELKEI:  Are you asking her to predict what

10 you're inferring or are you asking what --

11           MR. STRUMWASSER:  No, I'm asking her whether I

12 infer correctly.

13           THE WITNESS:  Can you ask the question again

14 please?

15 BY MR. STRUMWASSER:

16      Q.   Sure.  Was there some kind of reorganization

17 associated with the change in Ms. Norket's reporting

18 responsibilities?

19      A.   No.  Not at all.

20      Q.   Okay.  So whom did she report to before she

21 reported to you?

22      A.   She reported to Renee Andrews who was the director

23 of the site in San Antonio.  She left the organization at

24 the end of the year.

25      Q.   Ms. Andrews did?
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 1      A.   Yes.

 2      Q.   And so Ms. Andrews was a direct report to you?

 3      A.   Yes, she was.

 4      Q.   So you haven't filled that position.  You just

 5 take, do the direct report yourself now?

 6      A.   Yes.  Actually, we made the decision not to fill

 7 the position because the PLHIC business is so much smaller

 8 at this point that we felt like Lois is a manager and our

 9 other managers on the site could handle it today.

10      Q.   What is your, to the best of your recollection,

11 what is the current number of insured lives that PLHIC has?

12           MR. VELKEI:  And just -- vague.  Are we focusing

13 just on the PPO side or just more general division than

14 others.

15 BY MR. STRUMWASSER:

16      Q.   PLHIC.  PLHIC.

17      A.   So your question is generally what the PLHIC PPO

18 membership is today?

19      Q.   Yes.

20      A.   This would be, you know, the best I know, I think

21 the latest reports I've seen, it is around 15,000, something

22 like that.

23      Q.   One five?

24      A.   Uh-huh.

25           THE COURT REPORTER:  Excuse me?
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 1           THE WITNESS:  Yes.  15,000.

 2           THE COURT:  She said yes.

 3 BY MR. STRUMWASSER:

 4      Q.   Do you have plans to run off that business?

 5           MR. VELKEI:  Objection.  Vague as to "run off".

 6 BY MR. STRUMWASSER:

 7      Q.   Do you know the phrase "run off" in the insurance

 8 industry?

 9      A.   Yes.  Although we don't use that much in the

10 Pacific United PacifiCare world.

11      Q.   Do you know if there are plans to essentially

12 depopulate PacifiCare and cease operation under PPO Pacific

13 Life and Health Insurance Company?

14      A.   Yes, I am aware that that is the plan that is in

15 process.

16      Q.   Do you know what the date of secession of

17 operations is intended, is expected to be?

18      A.   I know we're planning on run out of the business

19 so continuing to pay run out claims at least through 2011.

20      Q.   To whom do you report?

21      A.   I report to Jim Becker.

22      Q.   B-e-c-k-e-r?

23      A.   Yes.

24      Q.   And his title is?

25      A.   I believe it's senior vice president of
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 1 operations.

 2      Q.   And so he has operations other than transactions,

 3 I gather; is that right?

 4      A.   Actually, his responsibilities are transactions.

 5 I'm not sure where the title comes from.

 6      Q.   Okay.  Who else besides you reports to Mr. Becker

 7 today?

 8      A.   Sure.  Are you looking for names?

 9      Q.   Yes.  Please.

10      A.   Okay.  I'll think I'll try to think of some.

11 Semone Wagner, S-e-m-o-n-e, Wagner.  A. J. Laboon, Kelly

12 Valvra.

13      Q.   We have that name spelled out already.

14      A.   Okay.  Um, I'm sure there are others.  Those are

15 some of the names that come to my memory.

16      Q.   We've had Mr. LaBuhn.  What is Ms. Valvra's

17 current responsibility with your role?

18      A.   As much as I'm aware, um, she has responsibility

19 for some of the United data entry vendors.  And then she

20 also had some direct operational responsibilities for

21 United, the main one of those is the United appeals process.

22      Q.   That's for member appeals, provider appeals, all

23 of those?

24      A.   To the best of my knowledge, it's member appeals.

25      Q.   Who has responsibility for provider appeals?
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 1      A.   I'm not sure in the United world.

 2      Q.   And Ms. Wagner, what is her role?

 3      A.   She has responsibility for United claims

 4 processing.

 5      Q.   So she's your direct counterpart?

 6      A.   I -- yes, she's one of my counterparts, yes.

 7      Q.   I mean I meant that in the sense that she is to

 8 United claims what are you are to PacifiCare claims, is that

 9 right or is that -- have I got it wrong?

10      A.   That's correct.

11           MR. STRUMWASSER:  Your Honor, what is my next in

12 order?

13           THE COURT:  It is 548.

14           MR. STRUMWASSER:  548.  A power point -- power

15 point presentation March 07, California DOI routine

16 examination.  PAC0133604.

17           (Exhibit 548 marked for identification.)

18      Q.   And, Ms. Vonderhaar, I'm sure you've been told

19 this, but the, first of all, you get as much time as you

20 like to read it.

21      A.   Right.

22      Q.   We recommend that you write 548 on the top so we

23 can refer back to it.  And if, at any time, after you have

24 started reading it, you tire of it and you say "Go ahead and

25 ask me questions" and you later on say you wanted to read
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 1 something again or different, just say so.  You can take as

 2 much time as you want to consult the document.

 3           THE COURT:  What about the confidentiality

 4 designation?

 5           MR. VELKEI:  This is very similar to another

 6 document that is already in evidence.  I want to look back.

 7 I think we're going to be okay in removing it.

 8           THE COURT:  All right.

 9 BY MR. STRUMWASSER:

10      Q.   And do I understand that we'll be putting in Bates

11 numbers here without --

12           THE COURT:  Yes.  You don't need to --

13           THE WITNESS:  Okay, I'm ready.

14      Q    (By Mr. Strumwasser) Great.

15           I, would you turn, one of the other points here is

16 we refer to these documents by the page number on the lower

17 right, the Bates number.  So if you would turn to the third

18 page in here ending in 3606.

19           And actually, before I -- we do that, I just want

20 to -- I neglected to ask you a question, which I wanted to

21 ask you.  When you ceased to have specific responsibilities

22 in early '05 for PacifiCare and went back to -- for

23 PacifiCare of California, and went back to the -- to the

24 corporate level, who succeeded you in that position?  Who

25 was responsible for California PPO claims after early '05?
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 1           MR. VELKEI:  I think if counsel could rephrase it,

 2 I think your question says when she was in charge of

 3 PacifiCare of California, which was a HMO.

 4           MR. STRUMWASSER:  Yeah.  Fair enough.

 5      Q.   In '05 your project was over and you went back to

 6 corporate; right?

 7      A.   Correct.

 8      Q.   Who then took over responsibility for California

 9 or for claims for PLHIC?

10      A.   As I recall, it was Debbie Salas, S-a-l-a-s.

11      Q.   And was she in that position until the

12 acquisition?

13      A.   She was in the position even after the acquisition

14 for a period of time.

15      Q.   Roughly how long?

16      A.   I believe she choose to leave the organization in

17 July of '06.

18      Q.   Was her position filled?

19      A.   I wouldn't say her position was filled.  But as

20 you'll recall, we were moving work out of California so

21 there really wasn't a need for that role any longer in

22 California.

23      Q.   Was a new position created in San Antonio that had

24 those responsibilities?

25      A.   There wasn't a new position created.  Um, Renee
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 1 Andrews is the director in that site and she had

 2 accountability for all processing in the San Antonio

 3 location.

 4      Q.   And has her position been filled shins she left

 5 last year?

 6           MR. VELKEI:  Asked and answered.

 7           THE COURT:  I'll allow it.

 8 BY MR. STRUMWASSER:

 9      Q.   Well, that's right.  You said that -- I, the

10 statement was I thought of her in terms of her position as a

11 direct report to you.  So now my question is, who has

12 responsibility for California claims, for PPO PLHIC claims

13 in -- since her departure?

14      A.   Yes.  At this point, um, Lois Norket has

15 responsibility for now reworks and any first time claims

16 that are processed in San Antonio.

17      Q.   New day claims, right?

18      A.   Yes.

19      Q.   Okay.  Now, back to Exhibit 548, um, first of all,

20 do you recognize the document as a whole?

21      A.   At a general level, yes.

22      Q.   You've seen it before?

23      A.   Yes.

24      Q.   Were you at a briefing where this was presented to

25 the Department of Insurance?
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 1      A.   As I recall, I was on the phone for that meeting

 2 on March -- in March 2007.

 3           MR. VELKEI:  And I'm going to interpose a belated

 4 objection.  It assumes facts not in evidence.  I'm not sure

 5 that this has been, there is any record that this was

 6 presented to the Department.  It may just be referencing the

 7 fact that there is going to be an examination.  The one that

 8 we've seen is dated March 7, '07 that was presented to the

 9 Department.  I'm not sure if this is the one.

10           THE COURT:  All right.

11           MR. STRUMWASSER:  I appreciate that clarification.

12      Q.   You are aware that a document of this kind was

13 presented to the department in March of '07?

14      A.   Yes, I'm not sure if this was a final document but

15 something like this, yes.

16      Q.   Okay.  Well, without reference then to the balance

17 of the document for the moment, does the organization chart

18 on 3606 correctly reflect the organization as of March of

19 '07?  The organization that reported to you?

20      A.   As I recall, yes.

21                I'm sorry.  This is -- let me just clarify.

22 Um, only for the PPO and ASO claim organization.  I had

23 broader responsibilities at that time.

24      Q.   Now, I'm really not trying to be tricky or

25 anything.  But it says here you're vice president of claims.
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 1 Is that the way you were more -- is this question of what

 2 people called you versus what your official title was or --

 3      A.   We sort of used them both.  To me claims is more

 4 descriptive really of what we do.

 5      Q.   And if we summed the FTEs in the little boxes in

 6 the bottom plus the one for each one of the boxes above, we

 7 would get the total number of direct reports of people who

 8 reported to you directly or indirectly?

 9           MR. VELKEI:  With regard to PLHIC?

10           MR. STRUMWASSER:  Yeah.

11      Q.   With regard to PLHIC?  Thank you.

12      A.   Yes.  As best I recall with regard to PLHIC.

13      Q.   And so in terms of today's organization, we know

14 that Ms. Andrews is gone and there is a -- and that box is

15 empty; right?

16      A.   Yes.

17      Q.   We know Ms. Norket is still there.  Is Ms. -- and

18 I believe we heard elsewhere Ms. Wolf is no longer there?

19      A.   Correct.

20      Q.   Is there any other person in that box?

21      A.   No, there is not.

22      Q.   So is Mr. Martinez still there?

23      A.   No.

24      Q.   Whoever is left of the Martinez and Vela, V-e-l-a,

25 boxes, they now report directly to Ms. Norket?
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 1      A.   Yes.

 2      Q.   Is Ms. Gibbs still there?

 3      A.   No, she's not.

 4      Q.   Has her position been filled?

 5      A.   No, it was not.

 6      Q.   So the people who did report to her now report to

 7 Ms. Norket?

 8      A.   You know, actually this is an OR chart for 2006

 9 and so it's a little hard to equate that to today, because

10 since this time we added supervisors.  We made other

11 adjustments as we went through time.  So it would be more

12 helpful to see an OR chart today of PLHIC to maybe make the

13 comparison.

14      Q.   Okay.  In terms of though, without referencing a

15 specific structure, if we were to look at the corresponding

16 org chart today and just summed up the FTEs on that chart,

17 would it be about the same moreorless; do you think?

18           MR. VELKEI:  I'm going to object on the ground of

19 relevance, your Honor.  I think what is at issue is the 2006

20 2007 time frame.  The witness has testified that the PLHIC

21 platform is being sunsetted for lack of a better term so I

22 don't see the relevance of how many employees are left now

23 servicing that line of business.

24           THE COURT:  Overruled.

25
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 1 BY MR. STRUMWASSER:

 2      Q.   Do you have the question?

 3      A.   Could you repeat your question, please?

 4      Q.   Sure.  If we looked at the, in operation today the

 5 current org chart that corresponds to the one that we see on

 6 page 3606.  And for that new org chart, the current org

 7 chart, we added up the FTEs, would you expect the number of

 8 FTEs to be about the same it is here, a little more, a lot

 9 more, a little less, a lot less would -- how would you have

10 expected the organization to change?

11      A.   I would expect it to be quite a bit less from 2006

12 until today.

13      Q.   I'm going to take the lesson that Mr. Velkei

14 taught me last week.  Instead of schlepping the binders,

15 we've now got just individual pages from the --

16           THE COURT:  Old.

17           MR. STRUMWASSER:  -- old exhibits.

18           THE COURT:  Which one is this?

19           MR. STRUMWASSER:  Unfortunately, it doesn't have

20 the number, 268.

21           THE COURT:  So if you just write 268 on the top

22 and keep track.

23           THE WITNESS:  Okay.

24 BY MR. STRUMWASSER:

25      Q.   Okay.  So we have here -- have you seen this
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 1 document before?

 2      A.   Not that I recall.

 3      Q.   Okay.  Can we have here what appears to be an

 4 organization chart for Ms. Norket's organization, is that

 5 right?  Do you recognize that?

 6      A.   It appears to be, yes.

 7      Q.   Can you discern roughly what vintage this is?

 8 Whether this is current or --

 9      A.   I really -- I'm not sure of the timing of this org

10 chart.

11      Q.   Okay.  Ms. Vonderhaar, do you have any

12 responsibilities for the RIMS platform?

13      A.   Can you clarify what you mean by "responsibilities

14 for the RIMS platform"?

15      Q.   Sure.  Let me start with the question, are you the

16 business owner of the RIMS platform?

17      A.   No, I'm not.

18      Q.   Who is?

19      A.   Um, I'm not sure of -- I hope I'll get the name

20 right, from my perspective the person I work with related to

21 the RIMS platform ownership is Diniva Way in the IT

22 organization.

23      Q.   That may be a new name for us.  Can you spell it?

24      A.   D-i-v-i-n-a.  Last name W-a-y.

25      Q.   And she is in which organization?
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 1      A.   She is in the IT organization.

 2      Q.   It is my understanding that for technology

 3 functions there is a business owner and an IT owner; is that

 4 not your understanding?

 5      A.   I would clarify it that there are different

 6 business owners, depending on which piece of the system

 7 you're talking about.  And that's more from a day-to-day

 8 processing standpoint.

 9      Q.   For purposes of -- of your testimony here, can we

10 just have an understanding that when we use -- when we

11 here -- perhaps not knowing any better -- use the words

12 RIMS, QicLink and claims exchange interchangeably, do you

13 recall that, not extensively, just QicLink and RIMS?

14      A.   So can you state your question again?

15      Q.   Sure.  Let me ask it this way.  It, in, United do

16 people use the words QicLink and RIMS interchangeably?

17      A.   I would say at times they're used interchangeably,

18 yes.

19      Q.   So if somebody says, um, RIMS is down, you would

20 understand that to be QicLink and RIMS?

21      A.   Well, I would view them to be one and the same so

22 not two separate systems.

23      Q.   Yeah.

24      A.   Right.

25      Q.   Okay.  So were you the business owner for any part
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 1 or function of RIMS?

 2           MR. VELKEI:  Vague as to time.

 3 BY MR. STRUMWASSER:

 4      Q.   Currently?

 5           MR. VELKEI:  The question is "were you".

 6           MR. STRUMWASSER:  Yeah.

 7      Q.   Are you.  I'm going to next to is you.  Are you

 8 the business owner for any function or part of RIMS?

 9      A.   My responsibilities, I am the business owner for

10 claims.  But only from the standpoint of who gets access to

11 the system.  Um, I approve, you know, should this person

12 have access?  How much access should they have?  Um, that's

13 really my responsibility as a business owner.

14      Q.   There are -- there is a body of business

15 requirements written for the RIMS platform; is there not?

16           MR. VELKEI:  Objection.  Vague.

17           THE WITNESS:  Can you help me what you mean by

18 "business requirements"?

19 BY MR. STRUMWASSER:

20      Q.   Sure.  Is that not a term that you are familiar

21 with encountering at United, business requirements?

22      A.   Sure.  I was just, yeah, I was wondering how you

23 were using it in this context.

24      Q.   It's one of those words before this case I didn't

25 even know.  So I only have this meaning.  So in terms of the
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 1 business requirements for the RIMS system, do you have the

 2 responsibility -- do you have responsibility for setting or

 3 approving or, um, reviewing any of the business

 4 requirements -- for RIMS?

 5      A.   Well, RIMS is a system that was put in place

 6 several years ago.  So business requirements for that system

 7 would have been written before I was involved with RIMS.

 8      Q.   So, as far as you're aware, nobody's writing

 9 business requirements for RIMS over the last five years?

10      A.   I'm not aware of anything generally.  There have

11 been some changes made to RIMS.  And, yes, in that case

12 there would be business requirements for any change that you

13 made along the way.

14      Q.   And what responsibility, if any, would you have

15 had for those business requirements for the changes?

16           MR. VELKEI:  Can we be specific as to time?

17           MR. STRUMWASSER:  Current.

18           MR. VELKEI:  It, again it says "would you have had

19 for these changes that were made in the past".  That's why

20 I'm a little confused.

21           THE COURT:  Did you understand the question?

22           THE WITNESS:  Could you reask, restate the

23 question?

24 BY MR. STRUMWASSER:

25      Q.   What responsibilities do you have today for any
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 1 business changes that would be made to the RIMS system?

 2      A.   Really, the only responsibilities I have there is

 3 a team of people who, um, support RIMS from a technical

 4 standpoint for claims.  I'm not a technical, a technical

 5 knowledge holder.  They would support those business

 6 requirements.  I would be briefed, and I review and approve

 7 them based on their recommendations.

 8      Q.   And the -- that team that's responsible for the

 9 technical aspects, are they in the IT department or in the

10 claims area or what?

11      A.   I would say both.  So business requirements are

12 jointly worked by, there is a team in the business side

13 that's involved with those as well as the RIMS IT team who

14 knows the technical side of the system.

15      Q.   Who is the head of this team?

16      A.   You know, I would say, I -- actually, I am the

17 head of the business resources.  I am today.  And, again, I

18 believe it's Diniva Way on the IT side who would have the IT

19 resources.

20      Q.   To whom does Ms. Way report?

21      A.   I'm not sure who she reports to today.

22      Q.   Is it somebody in your organization or outside of

23 your organization?

24      A.   Outside of my organization.

25      Q.   And I think you said that you are today the
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 1 business owner of that -- I don't recall exactly how you

 2 phrased it, but I got the impression today you are today the

 3 business owner of the work that that team does.  Do I have

 4 that right?

 5      A.   I wouldn't describe myself as the business owner.

 6 Um, again, I would look at specifics.  I would look and

 7 approve requirements for an upgrade to RIMS that had a

 8 business component to it just from a claims perspective, not

 9 the overall RIMS platform.

10      Q.   Actually, now that I replay it in my mind.  I

11 think you said you were the head of that team for purposes

12 of the business side.  Is that consistent with your

13 testimony?

14      A.   The head of which team?

15      Q.   This -- this technical team that Ms. Way is --

16 that IT the head of?

17      A.   No, I have no leadership responsibilities for the

18 IT team.

19      Q.   Okay.  Is there anybody in your organization, if

20 you have an issue with the IT team, whom do you call?

21      A.   Um, can you tell me what kind of an issue you

22 might be referring to?  That is pretty broad.

23      Q.   What kinds of issues have you had with the IT team

24 over the years?

25      A.   Um, --
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 1           MR. VELKEI:  Is this specific to RIMS?

 2           MR. STRUMWASSER:  Yeah.

 3           THE WITNESS:  You know, from time to time as with

 4 any system, we'll have some kind of an issue that will cause

 5 the system to go down for a day.  Some kind of period of

 6 time, that is typical with any system.  There really are

 7 contacts to make sure the system gets back in line.  That

 8 would be an example.

 9 BY MR. STRUMWASSER:

10      Q.   If, for example, it came to your attention from

11 somebody on your, somebody whose job is claims and not IT

12 that there appears to have been an error in RIMS in

13 processing a body of claims, and you want to pick up the

14 phone and find out from somebody in IT what happened, whom

15 would you call?

16      A.   I'm not sure what you mean by -- could you explain

17 that a little further, please?

18      Q.   Sure.  I mean it happens from time to time that

19 you are told that a block of -- not a technical word,

20 block -- but just a group of claims may have been

21 erroneously routed or processed or paid in RIMS.  That

22 happens; right?

23      A.   It could happen.  Yes.

24      Q.   And if, and the claims staff says to you "I don't

25 know, it's something in RIMS".  And you want to figure out
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 1 what happened and whether the IT people who have RIMS

 2 responsibilities know about the problem, whom do you call or

 3 e-mail?

 4      A.   I would get in touch with Diniva Way.

 5      Q.   Are there any other aspects of RIMS for which you

 6 have leadership responsibility?

 7      A.   I didn't hear you use the term "claims exchange",

 8 which is also part of RIMS service responsibility for, um,

 9 for processing claims both in claims exchange and in

10 QicLink, I don't have responsibility for the systems.

11      Q.   And so you would not be the business owner for

12 either one?

13      A.   I am not the business owner for the system.

14      Q.   Forgive me if I asked you this.  Who is the

15 business owner of RIMS?

16           MR. VELKEI:  Asked and answered, your Honor.

17 BY MR. STRUMWASSER:

18      Q.   Some people have quick -- have instantaneous

19 transcripts and some of us don't.

20           Um, aside from the flow of claims processing that

21 you get from your claims staff, do you receive regular

22 reports about the performance of RIMS?

23      A.   I'm not sure what you mean by the "performance of

24 RIMS"?

25      Q.   Do you receive information about -- about RIMS on
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 1 a regular basis?

 2           MR. VELKEI:  Objection.  Vague.

 3           THE WITNESS:  Yeah, I'm still not sure what you

 4 mean "information about RIMS".

 5 BY MR. STRUMWASSER:

 6      Q.   Do you ever receive -- do you ever receive reports

 7 saying we had a problem with RIMS?

 8      A.   I have in the past just as with any of our other

 9 systems.

10      Q.   Does there exist a regularized reporting mechanism

11 to report such problems?  Is there a monthly RIMS problem

12 report or a yearly or weekly or --

13      A.   Not that I'm aware of.

14      Q.   Nothing you get?

15      A.   No.

16      Q.   And am I correct that, um, IT support for RIMS

17 comes from people other than your organization?

18           MR. VELKEI:  Organization meaning transactions?

19           MR. STRUMWASSER:  Yes.  Thank you.

20           THE WITNESS:  Yes, you're correct.

21 BY MR. STRUMWASSER:

22      Q.   Actually, is there such a claim as a claims

23 department at PacifiCare or United?

24      A.   Again, I think we use the term claims and

25 transaction kind of interchangeably so it could be, we could
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 1 have areas referred to as claims department.

 2      Q.   Is there something that is formally called the

 3 transactions department?

 4      A.   You know, I don't know that I -- I recall if

 5 there's actually a formal name.  It's just how we refer to

 6 ourselves.

 7      Q.   So the box that has your name and VP claims or VP

 8 transaction operations, does that box represent a department

 9 or a bureau or a branch or anything?

10           MR. VELKEI:  Objection.  Vague.

11           THE COURT:  If you know.

12           THE WITNESS:  Can you just clarify by what you

13 mean by the box?

14 BY MR. STRUMWASSER:

15      Q.   Sure.  One of these boxes.  We have a box with

16 your name in it.  And that box, does that box represent a --

17 a department?

18           MR. VELKEI:  Your Honor --

19 BY MR. STRUMWASSER:

20      Q.   Let me do it this way.  Do you understand yourself

21 to be the head of the department?

22      A.   I -- I understand myself to be the head of most

23 pole claims processing areas.

24      Q.   Okay.  Is the department a term that is not

25 formally used at United?
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 1      A.   Um, I think it's sometimes used and sometimes not.

 2 I simply call them my claims team so --

 3      Q.   Does anybody else have a claims team that work for

 4 PPO for PLHIC PPO?

 5           MR. VELKEI:  At United?

 6      Q    (By Mr. Strumwasser) I'll say anywhere.

 7      A.   Not that I'm aware of.

 8      Q.   Okay.  All claims teams that do PLHIC PPO stuff

 9 report to you?

10      A.   The teams that process, again, new day and

11 adjustments for the PLHIC product, yes, report into me.

12      Q.   Well, and reworks; right?

13      A.   Sorry.  Yes.  Sorry.

14      Q.   So we're talking about a new topic now.  The -- we

15 had asked for some data and Mr. Kent was kind enough to say

16 that the data would be coming with you and so I've gotten

17 the page.  I'm going to ask you about it.  I don't have

18 extra copies, but I have full -- the holdings that were

19 given to Mr. Gee and I.  And do you have a few extras?

20           MR. VELKEI:  I thought I had given you four sets.

21           MS. ROSEN:  Three.

22           THE COURT:  Are you marking it?

23           MR. STRUMWASSER:  Yes, please.

24           THE COURT:  All right.  It is 549.

25           (Exhibit 549 marked for identification.)
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 1           549 is PLHIC RIMS January 1, 2006 to December 31,

 2 2008.

 3           MR. STRUMWASSER:  There's no Bates number so --

 4           MR. VELKEI:  There actually is a Bates number on

 5 the one we produced to you on Friday.  I -- we just couldn't

 6 pull it up that fast.

 7           MR. STRUMWASSER:  Okay.

 8           Can we go off the record for a second?

 9                 (Off-the-record discussion.)

10           All right.  So let's go back on.

11           So we will replace the current version of 549 with

12 a Bates numbered copy.

13           THE COURT:  That's fine.  Or we can even write the

14 Bates number on the bottom.

15           MR. VELKEI:  We'll get you the Bates number.

16           MR. STRUMWASSER:  Thank you.

17           THE WITNESS:  Okay.

18 BY MR. STRUMWASSER:

19      Q.   Ms. Vonderhaar, have you seen this document

20 before?

21      A.   I saw it today, yes.

22      Q.   Okay.  So this was not prepared at your direction?

23      A.   No.

24      Q.   Do you know who prepared it?  I'm not asking you

25 anything about communications with your counsel.  Do you
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 1 know, if anybody at PacifiCare prepared this or at United?

 2      A.   Yes, it was prepared by someone at PacifiCare.

 3      Q.   And are you able to tell us what the columns

 4 represent?

 5      A.   At a general level, yes.  Probably easier to start

 6 with the middle column.

 7      Q.   Sure.

 8      A.   So, paid represents, um, all payments that were

 9 made for that month.  So, for example, January '06, so any

10 claims that had a dollar amount to them paid.

11           Um, the far right column not paid, is anything

12 that, did not have any kind of a payment associated with it.

13           And then going back to the far left, the total

14 column is the summary of these two.

15      Q.   By "summary" you mean a sum literally?

16      A.   Yes, the sum.

17      Q.   Okay.  And are you familiar with the term claims

18 made and claims paid, are you familiar with the accounting

19 of claims either on a claims made and a claims paid basis as

20 opposed to claims incurred and losses incurred?

21      A.   I'm not sure what you mean by those terms.

22      Q.   Okay.  What event put one of the 113,567 total

23 claims into the January '06 row?

24      A.   The actually -- I'm sorry.  Into January '06, is

25 there a specific column you're referring to?
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 1      Q.   Yeah, I was referring to the first column, first

 2 row.  We have 113,567 total claim count.  And I'm asking

 3 what it is about those claims that made them January rather

 4 than February?

 5      A.   My understanding, and, again, I didn't pull the

 6 data, but, generally, my understanding is that those were

 7 claims that were adjudicated or actually processed during

 8 that month.

 9      Q.   Okay.  So the claims may have been received

10 earlier than January or in January?

11      A.   Correct.  Yes.

12      Q.   Okay.  And the not paid column, am I correct that

13 includes claims denied and claims closed without payment?

14      A.   Yes.  There could be some other categories but,

15 yes, those are two, yes.

16      Q.   And as I understand it, from a prior witness, it

17 is PacifiCare's practice when a claim is -- is not paid

18 because of a request for information or otherwise, that the

19 claim is actually closed without payment and an EOB goes out

20 saying we need initial information; is that your

21 understanding as well?

22      A.   That is my general understanding, yes.

23      Q.   So is it correct then that for, let's say, the

24 one, let's -- the 18,532 not paid claims in January of '06,

25 are you with me?
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 1      A.   Yes.

 2      Q.   There would be one EOB for each one of those

 3 18,532?

 4      A.   I think that's a fair statement, yes.

 5      Q.   And to the -- the least -- well, and would it be

 6 the case also that for each of those 18,532 there would be

 7 an EOP or an EOB sent to the provider as well?

 8      A.   Can you repeat -- what do you mean by "as well"?

 9      Q.   Well, there would be for the 18,532, the member

10 would get an EOB; correct?

11      A.   You know, I actually am not comfortable talking

12 through that.  I don't really send the EOBs.  I process the

13 claims.  So particularly on data I didn't pull, I'm not real

14 comfortable with calling that out.

15      Q.   Okay.  Who is responsible for the EOB generation

16 and sending?

17      A.   Actually, the RIMS system is set up, um, in

18 advance really.  It is part of the system design to send

19 EOBs out, um, as required by whatever regulatory body is

20 involved for that particular area.

21      Q.   So RIMS knows that this is a California claim and

22 it's got to send out an EOB as required by California law?

23      A.   Yeah, that's how the system is set up.

24      Q.   So the total is made up of both, of the sum of

25 paid and not paid, you testified.  And what is there in not
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 1 paid other than claim, closed without payment?

 2      A.   I would really ask that the person who pulled this

 3 data provide that.  I think, without having been the one who

 4 pulled the data, I would really not like -- not be

 5 comfortable saying what that is.

 6      Q.   Okay.  At the bottom of the page we have a footer

 7 that appears to identify, I'm guessing, a file or something.

 8 And that, my question is going to be limited and you may not

 9 know the answer, but to the extent you do, there is a PLHIC

10 CDI RIMS data I understand those abbreviations.  And then we

11 have a date range in 2006 through 2009.  And then it says

12 "using 2007".  Is that remark code; do you think?

13           MR. VELKEI:  Objection.  It calls for speculation.

14           THE COURT:  If you know.

15           THE WITNESS:  Well, in looking at it, it appears

16 it would be remark code classification.

17 BY MR. STRUMWASSER:

18      Q.   What does the phrase "remark code classification"

19 mean?

20      A.   Again, I'm not sure of the context of this

21 document because I didn't pull the data.  What I would think

22 is that it's based on -- this pull was based on certain

23 remark codes that would get to this data.

24      Q.   Do you get monthly reports that show this and

25 perhaps other data?
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 1      A.   I get a multitude of monthly reports across all of

 2 the operations that I manage.

 3      Q.   Is one of those monthly reports capable of telling

 4 you the number of claims for the month that were possessed

 5 in breaking them down by the various dispositions?

 6           MR. VELKEI:  Specific to PLHIC?

 7           MR. STRUMWASSER:  Yes.

 8           THE WITNESS:  There are reports available for

 9 that.  So, yes, it is available from the RIMS platform, yes.

10      Q    (By Mr. Strumwasser) And that -- those reports

11 would also enable you to break down the PLHIC claims by

12 remark code?

13      A.   Um, I believe those reports.  Again, I don't run

14 the reports.  I view the reports.  But from what I know, I

15 believe there are ways of running reports by remark codes.

16      Q.   The San Antonio site has a claims staff; right?

17      A.   Yes.

18      Q.   And they process PLHIC PPO claims; right?

19      A.   Yes.  As well as other types of claims.

20      Q.   That was my next question.  What else do they

21 process?

22      A.   In the San Antonio site, we process claims for

23 PLHIC.  We also process all other states for PPO.

24           We also process some HMO, PacifiCare HMO claims in

25 that site.
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 1           We have a small team that pays United, some United

 2 claims.  So there's some United claims processing in that

 3 site.

 4           Those are the major areas that are processed in

 5 San Antonio.

 6      Q.   What kind of United claims are processed at San

 7 Antonio?

 8           MR. VELKEI:  Objection.  Irrelevant.

 9           THE COURT:  Why do you need to know?

10           MR. STRUMWASSER:  I'm sorry?

11           THE COURT:  Why do you need to know?

12           MR. STRUMWASSER:  We're constantly encountering

13 RIMS references here and I would like to know the scope of

14 and we're constantly encountering documents that are

15 describing San Antonio.  I'd like to know if one can

16 reliably assume that they are PPO claims.

17           THE COURT:  All right.

18           THE WITNESS:  So can you state your question

19 again?

20 BY MR. STRUMWASSER:

21      Q.   Sure.  What kind of United claims are processed in

22 San Antonio?

23      A.   We have 15 employees that process general United

24 claims.  They're backup for a United site so they sit in our

25 operation but I don't really manage that work.
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 1      Q.   Are they claims -- are the claims they handle on

 2 RIMS?

 3      A.   No.

 4      Q.   What kind of HMO claims are being processed at San

 5 Antonio?

 6           MR. VELKEI:  Same objection on the ground of

 7 relevance.

 8           MR. STRUMWASSER:  Same reason.

 9           THE COURT:  I'll allow it.

10           THE WITNESS:  Generally, we process some HMO

11 claims for Texas and Oklahoma as well as some HMO claims for

12 the other states as well.

13 BY MR. STRUMWASSER:

14      Q.   Would these be POS claims or other types?

15      A.   These are not POS claims.

16      Q.   Are any of them processed on RIMS?

17      A.   Any of the HMO claims?

18      Q.   Yeah.

19      A.   Is that your question?

20      Q.   Yes.

21      A.   There are no HMO claims processed on RIMS, no.

22      Q.   Is there any place other then San Antonio where

23 PLHIC claims are processed today?

24      A.   Yes.

25      Q.   Where?
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 1      A.   We process PLHIC claims through a vendor, which is

 2 called First Source in site in Ft. Scott, Kansas and

 3 Louisville, Kentucky.

 4      Q.   And that is what used to be called Mid Plans?

 5      A.   Yes.

 6      Q.   Since January 2006, can one say that all of the

 7 PLHIC claims were handled either in San Antonio through your

 8 organization or at Mid Plans or First Source?

 9      A.   What was the timing again on your question?

10      Q.   January of '06.

11      A.   No, I wouldn't say that.

12      Q.   How about since the beginning of '09?

13      A.   Yes, I believe that is correct.

14      Q.   How about since January of '07?

15      A.   Yes, I believe that is correct.

16      Q.   How about September of '06?

17      A.   I believe that was when we finalized the

18 transition so I would actually be October of '06 and

19 forward.

20      Q.   How many people do you have at the San Antonio

21 site that report to you?

22      A.   Just in the San Antonio site?

23      Q.   Yes.

24      A.   I believe currently it is around 150.

25      Q.   And then there are IT employees of San Antonio as
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 1 well?

 2      A.   I don't believe so, no.

 3      Q.   The RIMS computers are not in San Antonio?

 4      A.   No.  Not that I'm aware of, no.

 5      Q.   Where are they?

 6      A.   I'm not sure even what you mean by, I'm sorry, by

 7 "RIMS computers".

 8      Q.   The RIMS platform resides on one or more

 9 computers, right?  And when there is processing going on in

10 RIMS, it is being done by a computer that occupies some

11 physical space somewhere; right?

12           MR. VELKEI:  It calls for speculation.

13           THE COURT:  Overruled.

14           THE WITNESS:  So the question you're asking me, do

15 people process on computers in San Antonio on RIMS, that

16 answer is yes.

17 BY MR. STRUMWASSER:

18      Q.   Oh, I understand that.  But I was asking where the

19 RIMS, where the computers are that are actually running

20 RIMS?

21      A.   Again, I don't know that it's run off computers.

22 Um, I'm just not clear on what you're asking.  I'm sorry.

23      Q.   You're not clear that RIMS runs on computers?

24           MR. VELKEI:  Objection.  Misstates the testimony.

25           THE COURT:  That is what she said.
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 1           MR. VELKEI:  I mean, your Honor.  I did interpose

 2 it calls for speculation.  I think we're outside her box

 3 sort to speak, and that's my concern.

 4           THE COURT:  If she knows.

 5           THE WITNESS:  Okay.  So, yeah.

 6 BY MR. STRUMWASSER:

 7      Q.   I'm not trying to be cute here.  I'm not trying to

 8 trick you or anything.  I just -- I'm trying to figure out

 9 where the -- essentially, where the bodies that are go with

10 the equipment that are processing the PPO claims.

11           MR. VELKEI:  You mean like the main frames?

12 BY MR. STRUMWASSER:

13      Q.   Yes.  The main frame.  That is a good word for it.

14      A.   Okay, I would think of that as being run on

15 servers.  And I believe the servers are in Minnesota.

16      Q.   Okay.  And is the IT staff that works on RIMS also

17 in Minnesota?

18      A.   I'm not sure.  I think some might be in Minnesota.

19 There probably are still some, and there are still some in

20 California.

21      Q.   Okay.

22           MR. VELKEI:  Could we take a break, your Honor?

23 Is this a good time?

24           THE COURT:  Sure.  We'll take the afternoon break.

25           MR. STRUMWASSER:  Thank you.
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 1               (Recess from 2:43 to 3:00 p.m.)

 2           THE COURT:  Okay.  We'll go back on the record.  .

 3           Go ahead.

 4           MR. STRUMWASSER:  Thank you, your Honor.

 5      Q.   Ms. Vonderhaar, a quick question about 549, the

 6 table.  I understand -- you testified a little while ago

 7 that the middle column, paid, includes claims for which any

 8 amount was -- any payment was made.  Am I correct then that

 9 the paid column includes, um, claims for which there would

10 be a partial payment, a partial denial?

11      A.   Yes.  That's my understanding.  Um, again, I

12 didn't pull the data but that is my understanding.

13      Q.   And would there be, if -- is it your

14 understanding, if you know, when a claim is partially paid

15 and partially denied, doesn't EOB go out?

16      A.   Again, I don't send the EOBs out.  I'd rather -- I

17 don't know the answer to that question.

18      Q.   You don't know the answer?

19      A.   Correct.

20           MR. STRUMWASSER:  You know, since Ms. Vonderhaar

21 is not the testimonial witness, do we have a stipulation as

22 to this document?  I just want to make sure that its

23 providence is unquestioned.

24           MR. VELKEI:  I think we can work that out maybe

25 sort of after the session today to see if we can work
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 1 through the stipulation in terms of it.

 2           MR. STRUMWASSER:  I mean all we need is just an

 3 agreement that it is what it purports to be, which is what

 4 she's testified it is.

 5           MR. VELKEI:  I think you have an agreement in the

 6 general sense that it is what it purports to be, but if you

 7 want to be more specific on the record, let's work out the

 8 language and put it on the record.

 9           MR. KENT:  We want to make sure that you

10 understand it to be what we understand it to be.

11           MR. STRUMWASSER:  You know, the easy answer, of

12 course, is to bring the person back out here to testify.

13           THE COURT:  Let's not do that.

14           MR. KENT:  I think we can do it by stipulation.

15 We went to the trouble of getting the information we thought

16 you were asking for in a way that was limited to California

17 PPOs.

18           THE COURT:  We could do it by telephone if we have

19 a problem.  I'm not bringing that person out for one

20 document.

21           MR. VELKEI:  We'll get it worked out.

22           THE COURT:  All right.

23 BY MR. STRUMWASSER:

24      Q.   Um, Ms. Vonderhaar, following the acquisition,

25 there was a team formed to work on integration of PLHIC's
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 1 transactional functions into United; right?

 2      A.   Can you say that one more time?  I'm sorry.

 3      Q.   Sure.  After the acquisition of PacifiCare by

 4 United, an integration team was formed for integrating

 5 transactional functions into United; am I correct?

 6      A.   Yes.

 7      Q.   And you were on that team; right?

 8      A.   Yes.

 9      Q.   And it was formed around the end of eight -- of

10 '05?

11      A.   I think that's about the right timing, yes.

12      Q.   And it's my understanding that the integration

13 team consisted of a direct team that oversaw and supervised

14 three functional teams:  One for integration of claims; one

15 for members and provider services; and one for billing and

16 eligibility.  Is that consistent with your recollection?

17      A.   As I recall, there were three primary teams for

18 those, one for each of those areas, yes.

19      Q.   And the direct team itself was headed by Doug

20 Smith; is that correct?

21      A.   Can you just be clear on what you mean by the

22 "direct team related to Mr. Smith"?

23      Q.   Sure.  We had the testimony of Mr. LaBuhn who was

24 here some time ago and he testified that there was a team

25 that had these three subteams that it was working with, and



5998

 1 he referred to the team that he had as the direct team.

 2 Have you heard that phrase before?

 3      A.   I'm not sure that I've heard exactly that phrase.

 4      Q.   But you now understand what I mean by a direct

 5 team?  I'm talking about the LaBuhn box that included --

 6 that, to which I guess the three -- the three functional

 7 teams reported.  Does that make sense?

 8      A.   Again, I'm sorry.  I'm not sure what you mean by

 9 the LaBuhn box.

10      Q.   All right.  Well, let's do it this way.  You know

11 Mr. Smith, right.  Doug Smith?

12      A.   Yes.

13      Q.   He was with Uniprise at the time, is that right,

14 in late '05, early '06?

15      A.   Yes.

16      Q.   And he headed an integration group of which your

17 claims work was a part, right?

18      A.   The claims integration, yes.

19      Q.   Okay.  And then there was a member and provider

20 services integration group as well; correct?

21      A.   Yes.

22      Q.   And there was a billing and, um, eligibility

23 group; right?

24      A.   Yes.

25      Q.   Now, your claims group, did they report up to a
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 1 larger group that was over those three functional areas?

 2           MR. VELKEI:  Are you talking about the group

 3 responsibility of integration within claims?  The claims

 4 group vague as to what you mean by claims group.

 5 BY MR. STRUMWASSER:

 6      Q.   I believe that the testimony is that you -- that

 7 there was a group responsible for integration of claims;

 8 right?

 9      A.   Yes.

10      Q.   Let's call that the claims group, okay.  And you

11 were on that group?

12      A.   I was, after, at a certain period of time.

13      Q.   What period of time?

14      A.   I believe I came -- became part of that group in

15 late January of 2006.

16      Q.   Until when?

17      A.   Throughout the integration.  I don't remember the

18 date that group was disbanded.

19      Q.   Okay.  And that group, the claims team, was under

20 a larger integration group to which the other two functional

21 areas also reported; correct?

22      A.   Yes.  So, as I stated, there were three different

23 teams, yes.

24      Q.   And those three teams reported up to a group led

25 by Mr. Smith; did they not?
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 1      A.   Yes.  I think that's correct.

 2      Q.   And that group itself had people in addition to

 3 Mr. Smith whose responsibility covered all three teams;

 4 right?

 5      A.   Yes.

 6      Q.   And such as Mr. LaBuhn, for example; right?

 7      A.   Correct.

 8      Q.   Okay.  So I'm calling that team, the one that

 9 Mr. Smith and Mr. LaBuhn were part of, the direct team; are

10 you with me?

11      A.   Can you clarify again who you are viewing as part

12 of the direct team?

13      Q.   The people who worked with Mr. Smith who were not

14 in the three functional groups down below, but were in

15 the group -- in the group up here that was to wit, to whom

16 the three functional groups reported?

17      A.   So if I understand, I just want the make sure I'm

18 clear.

19      Q.   Sure.

20      A.   So the more the project manager kind of people who

21 didn't have direct responsibility in those three areas; is

22 that what you're asking?

23      Q.   Well, that's useful information.  It sounds right

24 to me.  But let's do it this way.  You know that your claims

25 team reported to a group headed by Mr. Smith; right?
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 1      A.   I guess I viewed it as our team reported into

 2 Mr. Smith.

 3      Q.   Oh, okay.  Now, Mr. LaBuhn was working with

 4 Mr. Smith; correct?

 5      A.   Yes, he was.

 6      Q.   And he wasn't on any of the three subteams.  He

 7 was just reporting?  He was just working with Mr. Smith

 8 directly, right?

 9           MR. VELKEI:  Vague as to time.

10 BY MR. STRUMWASSER:

11      Q.   At -- for all times for the service for which

12 there was an integration project going?

13      A.   As I recall, he, um, he generally, yes, was just

14 on the periphery of these teams.  As I recall, he did have

15 some more focus on the membership enrollment side than maybe

16 the other two areas.

17      Q.   All right.  And there was also a Randy Parent who

18 was working Mr. Smith; correct?

19      A.   Yes.

20      Q.   And a Steve Parsons who was working with

21 Mr. Smith?

22      A.   Yes.

23      Q.   And a Len Hambrick, H-a-m-b-r-i-c-k, who was

24 working with Mr. Smith?

25      A.   I'm sorry.  I don't recall that name.
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 1      Q.   You don't know Len Hambrick at all?

 2      A.   I don't recognize the name.

 3      Q.   Fair enough.  Lisa Massaro, M-a-s-s-a-r-o.  Do you

 4 recognize that name?

 5      A.   Yes.  I believe she was on the team.

 6      Q.   Okay.  And Chris McCartney Harris,

 7 M-C-a-r-t-n-e-y.  Do you recognize that name?

 8      A.   Yes, I do.  She was on the team.

 9      Q.   And, okay.  Now, in addition -- strike that.

10                The claims team that you were on, Mr. Parent

11 was also on it; is that right?

12      A.   I would have viewed Mr. Parent as participating

13 with our team, yes.

14      Q.   How about Kim Bartlow?

15      A.   Yes.

16      Q.   Did you distinguish between participating with the

17 team and being on the team?

18      A.   As I think about it, um, Mr. Parent's role was

19 just a little bit different on the team.  Um, I guess I

20 would say he was part of the team but his role was different

21 than others on the team.

22      Q.   Whom do you recall being on the team?  The claims

23 team?

24      A.   I'm not sure if I recall all the names.

25      Q.   Understood.
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 1      A.   Um, as I recall, it was some of the names you

 2 mentioned, Kim Barlow, Jane OMerra, Sandy Scoggins.

 3           THE COURT:  Can you spell that one?

 4           THE WITNESS:  S-c-o-g-g-i-n-s.

 5 BY MR. STRUMWASSER:

 6      Q.   C as in Charlie?  C?

 7           THE COURT:  And Sandy with an I or y?

 8           THE WITNESS:  With a y.

 9           There may have been others.  Those are the key

10 names that I remember.

11      Q    (By Mr. Strumwasser) But you did think of, um, Ms.

12 Bartlow as being on the team; right?

13      A.   Yes.

14      Q.   And in what respect was Mr. Parent's role

15 different than the other team members?

16      A.   When I think of Mr. Parent's role, others on the

17 team were more, um, claims true people who understood the

18 claims process.  Mr. Parent's role is more of a, I would

19 call it a project manager who made sure that, um, progress

20 is going to be made, kept track of action items, kept track

21 of areas we were focusing on rather than really focusing on

22 the true movement of the claims work.

23      Q.   Was Mr. Parent with Uniprise?

24      A.   Yes.

25      Q.   Have you ever heard the phrase "three in a box" in
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 1 connection with the integration program?

 2      A.   No, I have not.

 3      Q.   Aside from Mr. Parent, were there any other

 4 Uniprise people on the claims team?

 5      A.   Sure.  Yes.  Kim Bartlow.  Um, I believe the names

 6 I mentioned to this point were on -- more from Uniprise.

 7      Q.   Was there anybody besides you who had come into

 8 the organization through PacifiCare on the claims team?

 9      A.   Can you clarify maybe a time period for that?

10      Q.   Well, let's say when you joined the team in late

11 January, I thought you said in '06, was there -- you, of

12 course, were -- had come into the organization, the United

13 organization from PacifiCare; right?

14      A.   Yes.

15      Q.   Were there any other people on the team who came

16 from PacifiCare?

17      A.   Not at that time.  Although shortly later, um, the

18 directors of each of our claim sites from PacifiCare joined

19 me on that team.

20      Q.   And was there anybody on the team when you first

21 joined it from United that was not a Uniprise person?

22      A.   And are you referring to the claims team --

23      Q.   Yes.

24      A.   -- in that question?

25                Not that I recall.
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 1      Q.   Who were the site directors who joined the

 2 integration, the claims integration team?

 3      A.   There were four.  There was, um, Padraic -- I will

 4 have to spell this one if you haven't had it -- from

 5 Ireland.  Padraig, P-a-d-r-a-i-g.  Last name is

 6 M-o-n-a-g-h-a-n I think.  Um, Padraic is a site director for

 7 our letter team Ireland operation.  Also, um, Raynee Andrews

 8 who we've talked about.  Judy Valenzuela and the fourth

 9 person was Debbie Salas.

10      Q.   And Ms. Salas was from the Cypress site; is

11 that --

12      A.   Yes.  That's correct.

13      Q.   And so Ms. Valenzuela was coming from what site?

14      A.   She was from our Phoenix location.

15      Q.   And they then -- those four people stayed with the

16 integration effort as long as the team was in existence?

17      A.   Yes.

18      Q.   And what was the function of the integration team,

19 the claims integration team?

20      A.   As I think back, um, I viewed the function of the

21 team, um, to focus on whatever was needed as we, um, pulled

22 two businesses together, United and PacifiCare claim

23 operations.

24      Q.   Did you start with any kind of a blueprint of what

25 the product was, what the resulting organization was going
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 1 to look like?

 2      A.   I don't recall starting with any kind of a

 3 blueprint, no.

 4      Q.   Did you start with an understanding that the

 5 PacifiCare claims operation would eventually be integrated

 6 into the United claims organization?

 7      A.   I would say my understanding was that we would be

 8 combining the organization.  I'm not sure I even knew what

 9 it meant at the start.

10      Q.   Did you eventually get an answer to that specific

11 question?

12      A.   Yes.

13      Q.   What was the answer?

14      A.   Over time we collaboratively worked together to,

15 um, determine what the final, um, outcome would be.  Um, at

16 a general level, um, one difference in, um, the way we were

17 organized, um, and I think Lois shared this to you probably,

18 she is aware of it as well -- that PacifiCare historically

19 was a, um, was organized regionally.  So we had regional

20 service centers that served a population of states.  Um,

21 United, on the other hand, had more of a functional

22 operation.  So they had, um, I would call it a claims

23 organization that crossed over multiple areas.  Um, two

24 different ways of looking at operations.  I've seen it done

25 both ways before, just a different approach, so, you know,
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 1 the intent was to move, to -- towards the way they were

 2 organized operationally, which I would have expected.

 3      Q.   When -- whose -- strike that.  Who participated in

 4 the decision to move to that organization -- kind of an

 5 organization?

 6      A.   Can you state that again?  I'm sorry.

 7      Q.   Sure.  As I understand it, you had two

 8 organizations:  One was United.  It had more of a functional

 9 organization, a proportional structure to it.  The second

10 organization was the PacifiCare organization, and it had

11 more of a geographic structure to it.  Do I have it right so

12 far?

13      A.   Yes.

14      Q.   And your team was entitled -- was tasked with

15 combining those two organizations; right?

16      A.   Yes.

17      Q.   And that was your task going in.  I mean nobody

18 said why don't we have a PacifiCare and United stand

19 separately indefinitely; right?

20      A.   I don't think anyone had that expectation, no.

21      Q.   So my question is who participated in the decision

22 to combine them in a way that looked more like the United

23 functional organization?

24      A.   I would, I guess I -- as we were all part of the

25 discussion of understanding the differences, but I would say
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 1 it was the United team that drove what the organization

 2 would look like in the future.  Just -- just functionally or

 3 regionally.

 4      Q.   Okay.  And that was -- would be United you meant

 5 the people from Uniprise?

 6      A.   Yes.

 7      Q.   Anybody in particular that had a final say on that

 8 question?

 9      A.   I don't really know the answer to that.

10      Q.   Do you recall actually sitting down meetings in

11 which people talked about these issues?

12      A.   Yes, I do.

13      Q.   Other than people in your team, the claims team

14 that you've identified, who else would have been in those

15 discussions?

16      A.   As I mentioned earlier, there was -- there were

17 individuals from Uniprise as well on our claims team.  But

18 we also met with the other -- you mentioned the other

19 towers, right?  There were three -- I don't know if towers

20 is the right word -- but the three areas claims, customer

21 service and group services.  Collectively, we would also

22 meet because we wanted to stay aligned in how we ran our

23 operations going forward.

24      Q.   So going in there was an understanding whatever

25 the functional organization for claims was going to be, you
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 1 would want it also to be the same functional organization

 2 for the other two functions; is that right?

 3      A.   Yes.  In operations you typically would want those

 4 to work in the same way.

 5      Q.   So you had conversations with all three teams

 6 together.  Would Mr. Smith have been a part of these

 7 conversations?

 8      A.   Yes.  Not every conversation but, yes.

 9      Q.   Mr. LaBuhn?

10      A.   Again, not every conversation but, yes, he was in

11 some of the conversations.

12      Q.   And what was -- was this evolution to a decision

13 about just that question, the functional -- the structural

14 question, would that answer be memorialized somewhere?  I'm

15 sorry.  Written product that reflected that decision?

16      A.   And a written product to reflect.  I'm sorry.

17 Just to be clear.  What decision?

18      Q.   The decision to use a more United-like functional

19 rather than a more PacifiCare regional structure?

20      A.   I'm not sure if that was memorialized.

21      Q.   Did your group, the claims group, have

22 responsibility for calculating synergies?

23      A.   Um, I didn't personally have responsibility for

24 calculating synergies.  I was on the team but, um, it was

25 really the project lead so Randy Parent, that group that
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 1 calculates synergy, synergies.  I did not calculate

 2 synergies as part of the team.

 3      Q.   And how did that information about synergies flow?

 4 Was it -- was it upward that the organization, that your

 5 team felt if we made certain decisions we would generate

 6 these many synergies or was it downward that someone said

 7 you got a budget for synergies.  Let's see how to fill it.

 8           MR. VELKEI:  Vague and compound.

 9           THE COURT:  Do you understand the question?

10           THE WITNESS:  Could you rephrase it?

11           MR. STRUMWASSER:  Sure.  I'll break it up.

12      Q.   Did anybody say to your team we have a goal here

13 or a budget or we're looking for X synergies from the

14 combination of these two organizations?

15      A.   I don't remember.

16           MR. VELKEI:  Vague as to time.  Also she just

17 specified.

18           THE COURT:  He said during that period of time.

19           MR. STRUMWASSER:  Ever during that period.

20           THE WITNESS:  I'm sorry.  Could I just get your

21 question one more time?  Thank you.

22      Q    (By Mr. Strumwasser) Sure.  At any time during the

23 integration period as long as the claims integration team

24 was in -- in existence.  And even before you joined the

25 claims integration team, if you know, did anybody say "We're
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 1 looking for a certain amount of synergies to come from the

 2 combining of these two functions"?

 3      A.   I don't recall.

 4      Q.   Excuse me.  I misspoke.  Combining of these two

 5 organizations?

 6      A.   I don't recall any specific goals that came our

 7 way or numbers.

 8      Q.   Conversely, were you asked to say, to report

 9 upward to Mr. Smith or folks beyond him that if we do it

10 this way or that way, we will generate this many or that

11 many synergies?

12      A.   I wouldn't describe it that way.

13      Q.   How would you describe it?

14      A.   Um, I felt like it was a very, um, again,

15 coordinated process.  Um, as a team we looked at, um, you

16 know, when you combine any organization, are there

17 opportunities that we could find to be more effective at

18 what we do and more efficient at what we do?  Um, as those

19 became more refined, and we agreed on them, that would drive

20 numbers being established.  Um, but our focus was really

21 more around what were the opportunities that could possibly

22 be at least considered.

23      Q.   Numbers were established by whom?

24      A.   Can you tell me what?  I'm not sure what you mean

25 by numbers?
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 1           MR. STRUMWASSER:  Could we have the last answer

 2 read back?

 3           THE COURT:  Sure.

 4           MR. STRUMWASSER:  And I'm looking for that phrase

 5 that I believe you used.

 6                        (Record read.)

 7      Q.   Did you hear the phrase "numbers being established

 8 or being established"?

 9      A.   Yes.

10      Q.   So I'm asking you what did you mean by that?

11      A.   As I recall, the actual synergy dollars or numbers

12 were put together by the Uniprise team under Doug Smith who

13 kept track of those and knew the financials in order to be

14 able to put those together.

15      Q.   Are you aware of any mapping that was done of

16 positions in the two organizations into a consolidated

17 position, again into a consolidated organization?

18      A.   If I know what you're referring to by mapping,

19 what I recall, as we were moving from a regional functional

20 or a regional organization to a more functional, there were

21 differences.  And so, yes, we mapped, we took the lead based

22 on the knowledge of our team and the United team to

23 determine where our staff would be most appropriately

24 placed.  An example is in the PacifiCare world, too, we had

25 functions like quality that sat in the claims organization.
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 1 We had functions of training that sat in the claims

 2 organization.

 3           At United, I actually think they do this a better

 4 way than PacifiCare.  They have it separated out so it's

 5 distinct from your claims organization.  We had to make our

 6 quality people mapped to the right place within the United

 7 organization so that's an example.

 8      Q.   And it's your -- did I hear you say that you think

 9 it's a superior design to have the quality people outside of

10 the organization whose quality they are measuring?

11      A.   Absolutely.

12      Q.   I'm not sure I asked you this.  But were you the

13 lead on the claims team?

14      A.   No.

15      Q.   Who was?

16      A.   When I think of who the lead was on the claims

17 team, I think of Kim Bartlow.

18      Q.   How often did the claims team meet physically and

19 I'll include for that purposes meet corporally or over the

20 telephone.

21           MR. VELKEI:  Corporally?

22           THE COURT:  In body.

23           MR. KENT:  It's better than meet physically by

24 telephone.

25           MR. STRUMWASSER:  So in person or by phone.
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 1           MR. VELKEI:  Thank you.

 2           MR. STRUMWASSER:  You're doing to do so much

 3 better on the SAT.

 4           MR. KENT:  I have no question about that.  I'm

 5 taking notes.  This is what happens when you have a private

 6 school education.

 7           MR. VELKEI:  Princeton, no less.

 8           THE WITNESS:  You know, as I recall, there were

 9 scheduled meetings weekly if I remember correctly.  Um, I

10 believe that was the -- those were the regular meetings.

11 BY MR. STRUMWASSER:

12      Q.   And how many -- how often would your claims team

13 meet with the Smith LaBuhn group, what we've been calling

14 the directing?

15      A.   I don't recall.  Um, maybe sometimes they would be

16 in weekly meetings, sometimes they wouldn't be.  So

17 frequently, but they wouldn't necessarily be in each of

18 those weekly meetings.

19      Q.   And now to separate telephones from corpus, how

20 many of those meetings were, in fact, face-to-face?  Were

21 they typically face-to-face or were they more often just a

22 conference call?

23      A.   Um, just because even if PacifiCare employees were

24 scattered, they were typically over the phone.

25      Q.   Who prepared the agenda -- strike that.  Was there
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 1 an agenda prepared for each weekly meeting?

 2      A.   Yes.

 3      Q.   Who prepared it?

 4      A.   I'm not sure who prepared the agenda.

 5      Q.   It came to you?

 6      A.   Yes.

 7      Q.   And you don't recall from whom?

 8      A.   No.

 9      Q.   Were there minutes or official notice, not

10 official, but were there -- was there a written document

11 that came out for the entire group to reflect what was

12 discussed or decided?

13      A.   As I recall these action items is what I recall.

14      Q.   In spreadsheet form?

15      A.   Um, I don't recall if it was a spreadsheet or some

16 other document, word document.

17      Q.   Perfectly fine.

18                Um, does the phrase "integration project"

19 have a discrete meaning to you?

20      A.   As I think about it, to me that would mean the

21 effort of integrating in my -- from my terms, the operations

22 together of PacifiCare and Uniprise.

23           MR. STRUMWASSER:  551, is it?

24           THE COURT:  550.

25           MR. STRUMWASSER:  550 as next in order a
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 1 spreadsheet, your Honor, with a title Uniprise PacifiCare

 2 Operations Status Summary Claim Functions -- claim

 3 functions.  Excuse me.  And it's got a date at the bottom in

 4 small letter 5/19.  PAC0626319-324.

 5           THE COURT:  I'm sorry, 5/19.

 6           MR. STRUMWASSER:  Right.

 7           THE COURT:  '06.

 8           MR. STRUMWASSER:  Correct.

 9           THE COURT:  And what is the document number?

10           MR. STRUMWASSER:  550.

11           THE COURT:  It's 550.  And can I remove the

12 confidential designation?

13           (Exhibit 550 marked for identification.)

14           MR. VELKEI:  Yes, your Honor.

15           THE WITNESS:  Okay.

16      Q    (By Mr. Strumwasser) Ms. Vonderhaar, I will ask

17 you first, not with respect to this specific sheet, but with

18 respect to reports of this kind, have you seen reports of

19 this kind before?

20      A.   This looks familiar, yes.

21      Q.   What is this?

22      A.   As I recall, again, this is a long time ago.  Um,

23 it looks like it's -- it is a summary of some of the current

24 activities we were working on through the claims team.  It

25 also looks, toward the back, like there's a listing of, um,
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 1 potential opportunities we had related to integration.

 2      Q.   So this is the, is it fair to say this is a

 3 document or one of the documents that you referred to in

 4 answer to my question about minutes or reports from the

 5 meetings?

 6      A.   I actually don't think of this as minutes or

 7 reports from a meeting.  This looks like a summary of

 8 activities versus coming out of a particular meeting.

 9      Q.   I will tell you that this document itself came

10 from the files of Sonia Lively, as it is spelled S-o-n-i-a

11 as in the adjective.  Who is Ms. Lively?

12      A.   Sonia reports to A. J. LaBuhn.  And was part of

13 the integration team.

14      Q.   Was she working with your claims group?

15      A.   No.  Not on a regular basis.

16      Q.   Now, starting on the third page, 6321, we have a

17 series of rows in which the first column is headlined

18 "milestones"; do you see that?

19      A.   Yes.

20      Q.   Would you say that the items below that are

21 integration projects?

22      A.   Let me just look through the list.

23      Q.   Please.  And, understand, I'm really just trying

24 to get a terminology down for us.

25      A.   They appear to be, yes.
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 1      Q.   Okay.  And do you -- actually, do you recall

 2 seeing these as projects that your group was working on in

 3 the 2006 period?

 4      A.   Based on what I see, these appear to be, yes,

 5 projects we were working on.

 6      Q.   So, for example, the first one is to implement a

 7 standard, implement standard Uniprise management ratios to

 8 increase manager ratios from 35 to one up to 65 to one and

 9 supervisor ratios from 15 to one to 18 to one?  Do you

10 recall that specific project being discussed?

11      A.   I remember as we were, um, going through the

12 integration and looking at staffing, we considered, um, if

13 there are opportunities to not replace someone who has left

14 or, um, or if we, you know, we needed certain positions just

15 because of the consolidation that we were doing moving from

16 one model to another, that's what I recall.

17      Q.   And so as best you recall, did PLHIC move from a

18 35 to one to a 65 to one ratio for managers?

19      A.   You know, I don't think we looked at this

20 specifically by PLHIC so I don't think I could answer that

21 question.

22      Q.   Okay.  The combined organization, is it your

23 understanding that the combined claims organization wound up

24 adopting a 65 to one ratio?

25      A.   You know, looking back now, I'm not sure if that
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 1 was the number or not.

 2      Q.   Fair enough.  Um, do you know who brought this

 3 specific project, this improved, excuse me, implement

 4 standard Uniprise management ratios to the group?

 5      A.   I don't recall.

 6      Q.   Do you recall the discussion of whether this is a

 7 good idea or a bad idea, whether it should be done or not?

 8      A.   Um, I remember looking again at, we did a very

 9 con -- we went through a very detailed process of looking at

10 every person we had supporting the claims operation.  And

11 really, um, making sure that we, um, aligned them in the

12 appropriate way and that we had the resources that we needed

13 to support, whether it was management or supervisory levels

14 or staff, um, as we moved to the functional model.

15      Q.   Now, in general, not just with that first item,

16 but in general, where would these projects have come from?

17 Who would bring them to your group?

18      A.   You know, as I recall, um, the Uniprise team would

19 potentially bring forth an idea so this was the way we do

20 this at Uniprise, let's talk about how this might relate to

21 PacifiCare.  That's what I recall.

22      Q.   So was there any kind of a formal approval process

23 for putting a -- an integration project on this list?

24      A.   I'm not sure what exactly you mean by "formal".

25      Q.   Could any member of the team just say "I got a new
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 1 one".  Let's put it on?

 2      A.   You know, I would say any of the members of the

 3 team could suggest something to put on, but we would agree,

 4 as a team, on whether or not we should include it going

 5 forward.

 6      Q.   And the claims team did not have to seek higher

 7 approval to put something on a list?

 8           MR. VELKEI:  On this kind of list?

 9 BY MR. STRUMWASSER:

10      Q.   On this, yeah.  On this project list for the claim

11 function?

12      A.   I can remember reviewing these with Doug Smith who

13 had the integration team.  I'm not sure I would call it an

14 approval process.  More of a review.

15      Q.   Did any of the -- do you recall any instance in

16 which an integration project got on the list and on the

17 final analysis you decided no, let's not do that, you, the

18 group?

19      A.   I don't recall.

20      Q.   Do you recall any of these projects that were the

21 subject, not just here, but in general, the projects that,

22 your integration projects that your claims integration team

23 reviewed, that were the subject of disagreement among the

24 team as to whether to do them?

25      A.   I wouldn't characterize it as disagreement.  Um,
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 1 again, I think we had every opportunity, as the PacifiCare

 2 team to make sure we were representing what we needed to run

 3 our business.  I felt the United team was very respectful of

 4 that.

 5      Q.   So, for example, on page 6321 in row 51 we have an

 6 entry "commercial improved productivity by ten percent in

 7 2006 create migration activity".  Do you recall where that

 8 came from?

 9      A.   As I recall, we sat down as a team and looked at

10 opportunities to improve production.  Just so you're aware,

11 even prior to the acquisition in an operations area every

12 year we would look at opportunities to be more efficient at

13 what we did.  This was a similar process.

14      Q.   Do you know where your group thought there were

15 ten percent productivity gains to be achieved in 2006?

16      A.   One area I do remember in our HMO operation we had

17 never really validated the time it took to process certain

18 kinds of claims.  So United actually brought in a team of

19 people who do time setting so they watched, right, they

20 track how long it takes to process certain claims types.

21 Um, out of that we were able to see that some of those, we

22 actually have production by type of claim.  Some of those

23 production standards we had too high.  We lowered them.

24 Some of those production standards we had too low, we raised

25 them.  Those are ways we were able to find out, you know,
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 1 opportunities where we might be able to improve productivity

 2 if it was appropriate.

 3      Q.   As it, as you sit here today, do you recall

 4 whether this ten percent increase in productivity in 2006

 5 premigration was also expected of the PLHIC operation?

 6      A.   I don't -- you know, I don't recall because we

 7 really didn't look at our PLHIC staff separately in this

 8 kind of an effort.  What I can say is what I said before is

 9 that we always looked for opportunities to improve

10 productivity every year.  I would have had similar roles at

11 PacifiCare.

12      Q.   Do you recall bringing any of your productivity

13 ambitions from PacifiCare into this group and implementing

14 them through the United integration?

15      A.   Again, I don't recall.  I believe we laid out

16 opportunities such as we haven't done a look in our Ireland

17 operation of where we might be able to improve.  That's one

18 that I recall we, at least, brought to the table.

19      Q.   The second sentence of that item on in A-51

20 "additional productivity improvement will result" -- (lights

21 go out)  Don't worry about that.  It is not a sign.  It is

22 just --

23           Additional productivity improvement will result?

24           THE COURT:  It will happen again.

25           THE WITNESS:  Okay.
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 1 BY MR. STRUMWASSER:

 2      Q.   -- will result from conversion of work from PHS

 3 platforms to Uniprise platforms.  Is that a reference to

 4 moving staff from UNET -- excuse me -- from RIMS to UNET?

 5      A.   Um, I -- I'm not sure if it was just specific to

 6 RIMS.  I don't recall from that statement.  At this time

 7 there was certainly conversation about moving systems to

 8 UNET.

 9      Q.   Um, well, and there is, in fact, in the next

10 sentence; right?

11      A.   Yes.

12      Q.   Right.  And we have there the target completion

13 date for migrating UNET to -- excuse me -- migrating RIMS to

14 UNET May 31, '07; right?

15      A.   As I recall, that may have been the stake in the

16 ground or the anticipated date at that time.

17      Q.   What a lovely term.  Is that a term you use in the

18 integration team, "stake in the ground"?

19      A.   To me, it is just a point of time you're laying

20 out a point of time, stake in the ground.

21      Q.   Um, we didn't make it; right?

22           MR. VELKEI:  We?

23           MR. STRUMWASSER:  United didn't make it?

24           THE COURT:  He's moved over.

25           MR. STRUMWASSER:  You know, we all become sort of
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 1 part of the organization as we do this case.

 2      Q.   No, that did not materialize by May 31, '07;

 3 right?

 4      A.   That is correct.

 5      Q.   And so the current date is sometime in 11/2011?

 6      A.   The date that we anticipate finishing up

 7 processing claims on RIMS is around that time, yes.

 8      Q.   And actually that is a good distinction.  The

 9 migration was the concept of moving the function over to the

10 United platform and continuing to service PacifiCare claims

11 on that platform; right?

12      A.   Can you just clarify?  We were talking on both

13 platforms there.  Can you clarify?

14      Q.   Let me back up one more step and then we'll trace

15 our way back.  The term "platform" in the second sentence,

16 "additional productivity from conversion of work from PHS

17 platforms to Uniprise platforms;" that is a reference to

18 data processing platforms for claims processing; right?

19      A.   As I read it, yes.

20      Q.   I mean it's not -- it's not some group that Ms.

21 Norket would have kept, for example, that we're going to

22 move in and out?  This is just the computer stuff; right?

23      A.   Yes.  Correct.

24      Q.   Okay.  And so when this item says in 2006 that

25 we're going to migrate RIMS, it is scheduled to migrate to
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 1 UNET beginning in April of -- in April '06 with a target

 2 completion of May '07?

 3      A.   Yes.

 4      Q.   That's a different kind of migration that

 5 eventually will occur.  That was a migration in which you

 6 would actually move PacifiCare PPO claims that were being

 7 processed on RIMS.  The next set of PPO claims would be

 8 processed on UNET; right?

 9           MR. VELKEI:  Objection.  Vague.

10           THE COURT:  Overruled.  If you understand.

11           THE WITNESS:  Can you just ask that one more time.

12 BY MR. STRUMWASSER:

13      Q.   Sure.  Here is the distinction I'm trying to get

14 to.  I don't think there is any dispute.  I want to make

15 sure.  This thing that is going to happen in 2011, it's not

16 that you're going to move the paying of PacifiCare claims

17 onto UNET.  You're just going to stop paying PacifiCare

18 claims because there aren't going to be any more claimants;

19 right?

20      A.   Yes.  That is correct.

21      Q.   Okay.  This thing here that we have on page 6321,

22 that's different.  That is a kind of migration where you're

23 actually going to take an ongoing operation and move it to a

24 new platform, right?

25      A.   Based on what I see here, I think that's what they
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 1 were talking about.

 2      Q.   Well, and that's also consistent with your

 3 recollection of what they were talking about; right?

 4      A.   Yes.

 5      Q.   On row 53, vendor management, leverage current EDI

 6 agreements to lower vendor costs increase EDI submission

 7 rate from 63 percent to 71 percent; do you see that?

 8      A.   Yes.

 9      Q.   And is EDI electronic data interchange?

10      A.   Yes, it is.

11      Q.   What vendors were providing EDI services at this

12 time to which this is referring?

13      A.   I -- I can't really answer that question.  I

14 didn't have responsibility for EDI.

15      Q.   Okay.  In 2006 -- well, in 2005 PacifiCare had a

16 program called EDI; did it not?

17      A.   I'm not sure what you mean by a program called EDI

18 in 2005.

19      Q.   Okay.  Did it ever occur in the course of the --

20 of the claim team integration teams' efforts that someone

21 came up with an idea and you discussed it and you decided it

22 was a really cool idea but it would actually generate

23 negative synergies or cost more?  Did that ever happen?

24      A.   I'm -- not that I can recall.

25      Q.   Any time in which somebody said we could give
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 1 really better service but it would cost a little more?

 2      A.   I don't recall that.

 3      Q.   On row 55 here, outsource front end processors to

 4 vendors, i.e, preprocessing ques; do you know what that

 5 refers to?

 6      A.   Preprocessing, are you wanting to know what

 7 preprocessing ques are?  Is that your question?

 8      Q.   That is at least a start on it, yeah.

 9      A.   If you're asking about preprocessing ques, um,

10 there are ques that, in the process of a claim before a

11 claim is actually ready to be worked by an examiner, there

12 are things that need to be done to that claim, to check

13 eligibility, to match it to a maybe a provider, um, to

14 determine where it needed to go, maybe for pricing, those

15 would be preprocessing types of activities.

16      Q.   And do you recall a discussion about outsourcing

17 preprocessing ques to vendors in the integration team?  That

18 is to say, a discussion in the integration team about

19 outsourcing preprocessing ques?

20      A.   There must have been based on this being an

21 effort.  I don't recall a particular discussion at this

22 time.

23      Q.   Back for a second on 53, the EDI stuff --

24      A.   Uh-huh.

25      Q.   -- who in the team would have been the person who
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 1 really would have been qualified to -- to discuss the EDI

 2 agreements?

 3      A.   You know, looking back without seeing a list of

 4 who was responsible, I don't recall because that was one was

 5 sort of out of my area so --

 6      Q.   Do you recall having a sense though among the

 7 group that so and so was the expert on IT within the

 8 integrate -- the claims integration group?

 9      A.   I really don't recall there being an expert on IT

10 in the group.

11      Q.   Okay.  So we've talked about this direct team and

12 the three subject area teams under it.  Were you aware of

13 any other integration teams that were doing anything

14 regarding the PacifiCare integration?

15           MR. VELKEI:  Outside of those three areas?

16           MR. STRUMWASSER:  Yeah.

17           THE WITNESS:  I would peripherally away, not in a

18 detailed level.  My focus was on the operation side.

19      Q    (By Mr. Strumwasser) What other integration teams

20 were you aware of?

21      A.   Um, thinking back, I can recall there was an

22 integration team working on the potential of what to do with

23 the system, for example.  So an integration team around what

24 the system strategy would be.  That's one I recall.  I

25 recall on the net -- in the network operations, they had a
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 1 team.  Those are kind of the two I recall right now.

 2      Q.   So the team that you recall that was working on

 3 the system, is what you said?

 4      A.   (Nods head.)

 5      Q.   Did you say the system or systems?

 6      A.   Um, actually, I would have said systems because we

 7 operated multiple systems.

 8      Q.   Which systems are we talking about here?

 9      A.   We had three, we still today, have three systems

10 for PacifiCare, NICE, ILIAD, and RIMS.

11      Q.   Okay.  So apart from your group, there was a team

12 that was talking about integrating those three systems into

13 UNET; is that right?

14      A.   You know, again I was just peripheral.  I know

15 they were looking at those systems.  There may have been

16 other smaller systems.  I'm not sure exactly if they were

17 thinking of integrating them.  I just know they were working

18 on that strategy.

19      Q.   What do you know about that team?  Do you know who

20 was in it.  Who headed it up?

21      A.   The one name that comes to mind to me is Jason

22 Greenberg.

23      Q.   Have you reviewed the testimony of Mr. LaBuhn in

24 this case?

25      A.   Yes, I have.
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 1      Q.   And Ms. Norket?

 2      A.   Yes.

 3      Q.   Any other witnesses whose testimony you've

 4 reviewed?

 5      A.   No.

 6      Q.   Do you know who else beside Mr. Greenberg was on

 7 that team?

 8      A.   I'm not sure at this time.  I just know he was the

 9 lead as I knew it for that team.

10      Q.   With that respect to time, at any time during the

11 period in which the systems team was in existence, do you

12 know anybody else who was on it besides Mr. Greenberg?

13      A.   Um, the team still exists today.  Um, and, again,

14 I'm only -- I'm not very involved in that effort.  Um, the

15 one person I know who is on that team is named Catherine

16 Krause, K- -- I believe it's K-r-a-u-s-e.  Catherine with a

17 C.  Um, and that's the one name I know from my PacifiCare

18 days who was on that team.

19      Q.   What are they doing today?

20           MR. VELKEI:  Objection.  Calls for speculation.

21           THE COURT:  If you know.

22           THE WITNESS:  Again, I'm not real close to it.

23 Just generally.  For example, they're engaged in our

24 movement to Sunset the RIMS platform over the next year.

25      Q    (By Mr. Strumwasser) Is there an expectation after
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 1 2011 that ILIAD will continue to be in operation?

 2      A.   No.  We're following really the same migration

 3 time frame for ILIAD as for RIMS.

 4      Q.   But in the case of PCC you're not closing down

 5 PCC?  Are you or are you?

 6      A.   I'm not sure what you mean by PCC.

 7      Q.   The PacifiCare of California, the HMO?

 8           MR. VELKEI:  Objection.  Relevance, your Honor.

 9           THE COURT:  What is the relevancy?

10           MR. STRUMWASSER:  I'm just trying to figure out

11 what they are integration strategies are and what these

12 folks are doing.

13           THE COURT:  What is the specific relevancy?  Why

14 do I need to know whether they're shutting it down or not?

15           MR. STRUMWASSER:  I think it's relevant to the

16 ways in which Pacific -- it's relevant to whether the

17 PacifiCare integration strategy that was pursued in 2006 was

18 unsuccessful for PacifiCare because of the PLHIC's specific

19 considerations or whether it turned out -- it turned out to

20 be the same problem on the HMO side.  It is almost like a

21 case study.

22           THE COURT:  All right.  If you know.

23           THE WITNESS:  I need to ask you now to repeat the

24 question.

25      Q    (By Mr. Strumwasser) Yeah.  Is there a plan to
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 1 take, to draw down the PCC, the HMO business in California

 2 and move those people to a different company?

 3      A.   I don't know the answer.  They moved to a

 4 different company.

 5      Q.   All right.  You said there is also a network

 6 operations transition team?

 7      A.   As I recall, just an example of one I was aware

 8 of.

 9      Q.   Okay.  And by network operations we're talking

10 about the provider networks?

11      A.   I view network operations as supporting the

12 provider networks.

13      Q.   But network there is not a computer network; it is

14 the provider network --

15      A.   Yes.

16      Q.   -- right?  And so, and you just don't remember any

17 other integration teams as you speak right, as you sit here

18 today?

19      A.   I'm sure there are others that are coming to mind.

20 This was a long time ago.

21      Q.   Sure.  Is the network operations integration team

22 still in existence?

23      A.   I'm not aware.

24      Q.   How is it you happen to know that the systems

25 integration team is still in existence?
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 1      A.   Well, since I still support PacifiCare systems,

 2 um, I do receive updates from them on the work that they're

 3 doing so that's how I know.

 4      Q.   What form do those updates take?

 5      A.   Um, I actually get a, I believe it's monthly a

 6 summary of, um, the activities that they're working on.

 7      Q.   What is that document called?

 8      A.   I'm sorry.  I don't -- I don't know.

 9      Q.   And you still get it on a monthly basis?

10      A.   Yes.

11      Q.   Do you get it by e-mail?

12      A.   I'm not sure if I get it by e-mail now that I

13 think of it or if it's in a meeting plans.  There are

14 meetings and it's in a meeting plan I might get it that way.

15 I'm not sure which way I get that.

16      Q.   Meetings of what group?

17      A.   There is, that meeting, that group meets

18 regularly.  I don't participate in the meetings.  I'm copied

19 on the meeting planner.

20      Q.   And by "meeting planner" do you mean one of those

21 Outlook notices of a meeting or something else?

22      A.   Yes.

23      Q.   Yeah, the Outlook?

24      A.   Yes.

25      Q.   Okay.  Do you recall who puts those out?  Who do
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 1 you get them from?  Mr. Greenberg or somebody else?

 2      A.   As I recall, um, now I think they come from Jason

 3 Greenberg still.

 4           MR. STRUMWASSER:  This is a good place, your

 5 Honor.

 6           THE COURT:  All right.  What time are we starting

 7 tomorrow?  9:00?

 8           MR. STRUMWASSER:  Nine o'clock.

 9           Thanks very much.

10           THE COURT:  Number of pages.

11           THE COURT REPORTER:  Put down 110.

12 (Whereupon, at 4:05 p.m. the proceedings were continued to

13 Tuesday, March 23, 2010 at 9:00 a.m.)
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 1 Tuesday, March 23, 2010              9:05 o'clock a.m.

 2                        ---o0o---

 3                  P R O C E E D I N G S

 4      THE COURT:  This is on the record before the

 5 Insurance Commissioner of the State of California in

 6 the matter of PacifiCare Life and Health Insurance

 7 Company, OAH Case No. 2009061395, Agency No. UPA

 8 2007-00004.  Today's date is March 23rd, 2010 in

 9 Oakland.  Counsel are present.  Respondent's present in

10 the person of Ms. Monk, and we are in the process of

11 examining Ms. Vonderhaar.

12          Go ahead.

13      MR. STRUMWASSER:  Thank you, your Honor.

14                    ELLEN VONDERHAAR,

15          called as a witness by the Department,

16          having been previously duly sworn,

17          was examined and testified further

18          as hereinafter set forth:

19     DIRECT EXAMINATION BY MR. STRUMWASSER (resumed)

20      MR. STRUMWASSER:  Q.  Good morning,

21 Ms. Vonderhaar.  Nice to see you.

22      A.  Good morning.

23      Q.  I'm going to show you a document that is

24 already in evidence, Exhibit 432.

25      A.  Okay.
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 1      Q.  Have you seen this document before,

 2 Ms. Vondepass?

 3      MR. VELKEI:  "Vonderhaar."

 4      MR. STRUMWASSER:  Q.  Vonderhaar, excuse me.

 5          Have you seen this document before?

 6      A.  I don't recall seeing this document.

 7      Q.  Do you recall whether you were at a kick-off

 8 presentation in the beginning of '06?

 9      A.  I'm not -- is there a specific kick-off

10 presentation you're referencing?

11      Q.  Take a look at the first page, 1033.  I assume

12 this is a stack, as you guys called it, that was

13 prepared at a meeting.  Is that your understanding?

14      A.  That's what it looks like.

15      Q.  So my question is, independent of the stack,

16 of this document, do you recall whether you were ever

17 at a kick-off presentation for the commercial

18 business -- business planning and integration?

19      A.  I don't believe I attended that meeting.

20      Q.  Take a look at 1049, if you would, Page 1049

21 towards the back.  I guess it's Page 17 on the slide

22 itself.  The third bullet is what I was going to ask

23 you about.  "Migrate operations and technology to

24 United claims, call center, production, and technology

25 capabilities as soon as possible."
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 1          So I read this, and I want to know whether you

 2 do also, to refer to the, among other things, the

 3 migration of PLHIC's claims operations to United.

 4      A.  As I read this now, to me, it appears that it

 5 is moving all of the PacifiCare claims operations,

 6 integrating them with United operations.

 7      Q.  Okay.  Do you distinguish between "migration"

 8 and "integration" in your own parlance within the

 9 company?

10      A.  I know -- I guess I sometimes use them

11 interchangeably.  I think of "migration" more as a

12 system migration and "integration" more as combining

13 entities or processes.

14      Q.  From what you understand this third bullet to

15 refer to, does this look like the integration

16 responsibilities of your claims integration team that

17 we talked about yesterday?  That is to say, just the

18 claims part of it, not the call center and technology,

19 necessarily.

20      A.  Can you clarify by -- what you mean by our

21 responsibilities?  I'm not sure what you mean there.

22      Q.  Okay.  Let me ask you for a starter.  We have

23 here in Bullet 3 a statement of intent to migrate

24 operations and technology.  Would somebody be

25 responsible for doing that, as you understand that,
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 1 within -- as the word "responsible" is used at United?

 2      A.  Is your question was there one person who

 3 would own all of this?  No?

 4      Q.  That's an interesting question.  I'll take

 5 that one.

 6      A.  My answer to that would be no.  As it

 7 describes, it's very broad in its context.

 8      Q.  You asked me, in the course of an appropriate

 9 request that I clarify, you asked me what the word I

10 meant by responsible.  And it occurs to me that, what I

11 mean is far less important than what you and your

12 colleagues mean.  So I'm trying to get -- what does the

13 word responsible mean in the sense of a migration or

14 integration project at United?

15      MR. VELKEI:  Objection, vague.

16      THE COURT:  Do you understand the question?

17      THE WITNESS:  I'm still not sure I understand.

18      MR. STRUMWASSER:  Q.  So if somebody were to say

19 in 2006 at -- say to you or if you said to somebody,

20  "I understand there's a migration of operations for

21 call center to United."

22          And that person said to you, "Who's

23 responsible for that?"  What would the word

24 "responsible" mean in that sense?

25      A.  Again, are you looking for a person?  I'm not
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 1 sure --

 2      Q.  No, no.  I'm asking for a capacity.  What is

 3 it about a person that makes him or her responsible for

 4 migration of a function?  What are their duties as the

 5 person responsible for migration?

 6      MR. VELKEI:  Assumes facts not in evidence, your

 7 Honor.  Vague.  If he's asking did she have particular

 8 responsibilities for a piece of the migration or who

 9 had responsibility, that's a question that can be

10 answered.  I'm not sure what the --

11      THE COURT:  I think at this point, he's trying to

12 get a definition.  I'll allow it.

13          Go ahead.

14      MR. STRUMWASSER:  Q.  So my question is, what does

15 it mean to you if somebody said, "So-and-so is

16 responsible for migrating the call centers"?  What

17 would be person's responsibilities be?  I'm not asking

18 who they are or how they get picked.  I'm just saying,

19 a person who is responsible, what is it about that

20 person that makes him responsible in terms of his or

21 her duties?

22      A.  I guess, when I think of "responsibility" in

23 that context, it could mean a variety of things.  So

24 "responsible" could be someone who is laying out

25 project plans and owns the responsibility for project
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 1 plans.  It could be someone like me who is responsible

 2 on the claims side for, you know, representing

 3 PacifiCare and our operations through the integration.

 4 So I think it would vary, depending on the person or

 5 the area.

 6      Q.  Is "ownership" and "responsibility" synonymous

 7 within that -- are they synonymous within this context?

 8      A.  I guess they're similar terms.

 9      Q.  Would you ever coherently hear somebody say "A

10 is responsible for X, but B is the owner of X"?  Could

11 that sensibly be said in the terminology of United?

12      A.  I would think so, yes.

13      Q.  You said a moment ago that -- and tell me if I

14 misheard you.  I understood you to say that you were

15 responsible for representing PacifiCare's interest in

16 the migration.  Is that -- was that your testimony?

17      A.  At a general level, yes.

18      Q.  That sounds to me like you're representing

19 PacifiCare's interest and somebody else is representing

20 some other interest.  What other interests were there

21 besides PacifiCare's interest in this endeavor?

22      A.  My point in that is I was the person who

23 really came from PacifiCare and so could explain our

24 operations, could provide information on our

25 operations.  I didn't mean it in the context of there
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 1 might have been, you know, different thinking around

 2 that.

 3      Q.  So it wasn't in a debate team sense, it was

 4 more just you were the person who is bringing that

 5 technology or that knowledge to the group; is that

 6 right?

 7      A.  I would describe it as knowledge, yes.

 8      Q.  So then my question to you is, who owned

 9 migration of PacifiCare claims into United in early

10 2006, let's say, after January of 2006?

11      MR. VELKEI:  Claims operations?

12      MR. STRUMWASSER:  Yeah.

13      Q.  Claims operations.

14      A.  I would say at a high level, it was Doug

15 Smith, as he had responsibility for operations

16 integration.

17      Q.  Were you aware -- when did you first hear that

18 United was considering acquiring PacifiCare?

19      A.  As I recall, I think there was a general

20 announcement.  I think it was July of 2005, somewhere

21 in that time frame.  That's the first I recall.

22      Q.  So you heard when it was a public

23 announcement?

24      A.  Yes.

25      Q.  And when did you learn that it was United's
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 1 intention to migrate claims operations to United

 2 claims?

 3      A.  Again, I don't know that I would use the term

 4 "migrate" in that instance, because I thought of it

 5 more as an integration of areas.  As I recall, it was

 6 around November, late November, early December of 2005.

 7      Q.  2005.  How did you learn?

 8      A.  As a matter of fact, I was -- I remember

 9 because I was on vacation around the Thanksgiving

10 holiday, and the person I reported to at PacifiCare

11 called me to let me know that we were going to start

12 looking at integration so that I would be aware when I

13 came back.

14      Q.  Who was that?

15      A.  Sharon Garratt.

16      Q.  G-A-R-R-A-T-T?

17      A.  Yes.

18      Q.  What was per position?

19      A.  Let me think.  I believe she was the senior

20 vice president of operations and technology for

21 PacifiCare.

22      Q.  Is it your sense of that conversation that she

23 was calling to tell you because this was going to be

24 bad news?

25      A.  No, not at all.  She was calling to make me
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 1 aware as she knew I would get involved, when I came

 2 back, in working with the United team.  So she just

 3 wanted me to know that, you know, we were going to be

 4 starting that process.

 5      Q.  When did you first hear that you might be

 6 moving over to an officer position at United?

 7      A.  Can you define what you mean by "officer

 8 position."

 9      Q.  When did you first hear that you might be

10 becoming a vice president at United?

11      A.  Yeah, I was already a vice president, so maybe

12 it's more that my role might change.  But that was

13 around, as I recall, the end of January.

14      Q.  So I mean, it is natural, and I assume --

15 strike that.

16          May I safely assume that, when the acquisition

17 was announced, that people, to your knowledge, were

18 apprehensive about whether they would be keeping their

19 jobs?

20      MR. VELKEI:  Calls for speculation.

21      THE COURT:  If you know.

22      THE WITNESS:  I think in that dynamic probably

23 some people were and others weren't.

24      MR. STRUMWASSER:  Q.  Were you?

25      A.  I don't recall feeling that way at all.
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 1      Q.  Prior to the closure, did anybody approach you

 2 and say, "We have plans for you at United"?

 3      A.  No.

 4      Q.  So on December 21st, you did not know whether

 5 you would have a job in the combined organization?

 6      A.  No.  I mean, I was confident in my abilities,

 7 and I viewed it as an opportunity, but I didn't know at

 8 that time.

 9      Q.  Were you offered a retention package?

10      A.  As I recall, I was offered a retention

11 package.  I believe it was by PacifiCare.  I can't

12 recall if that was prior to the announcement or after.

13      Q.  I don't want to know the terms of the

14 retention package, but did the retention package

15 require a commitment from you on the duration of your

16 remaining with PacifiCare?

17      MR. VELKEI:  Objection, relevance.

18      THE COURT:  What's the relevancy?

19      MR. STRUMWASSER:  We've had a lot of testimony

20 about loss of institutional knowledge, attrition, and

21 these retention packages.

22      THE COURT:  I'll allow it.

23      THE WITNESS:  I believe it was a year, might have

24 been two, I don't recall.

25      MR. STRUMWASSER:  Q.  My recollection is that
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 1 there were five VPs in your functional area at

 2 PacifiCare; is that right?

 3      A.  I'd have to go back and count.  But I think

 4 that's about the right number.

 5      Q.  And it's my understanding that three of them

 6 were retained by United.  Is that your understanding,

 7 that three vice presidents in your area remained with

 8 United?

 9      A.  You know, I would really need to look at the

10 list because I don't remember the names.  I don't feel

11 like I could answer that without seeing the names.

12      Q.  Do you recall any of the vice presidents at

13 United -- at PacifiCare who did not remain at United?

14      MR. VELKEI:  Remain at the time of closing the

15 acquisition?

16      MR. STRUMWASSER:  Q.  Let's say at the time of the

17 announcement of the acquisition, let's say from July of

18 '05 to the end of '06.  Do you recall losing any of

19 those five vice presidents?

20      A.  A name I remember is Mike Reddy.  I believe he

21 left the organization.  I don't recall the timing.

22      Q.  Ms. Vonderhaar, in 2005, from your perspective

23 with the PacifiCare claims, was RIMS functioning

24 properly for processing PacifiCare PPO claims?

25      A.  I think RIMS -- yes.  I would say yes.
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 1      Q.  Do you know why PacifiCare -- excuse me.

 2 Strike that.

 3          Do you know why United wanted to migrate the

 4 PacifiCare claims from RIMS to a United platform?

 5      A.  Generally speaking, I think even those of us

 6 at PacifiCare viewed RIMS as a bit of an antiquated

 7 system.  And so an awareness of the United platform,

 8 very -- there had been a lot of work done to support

 9 the kind of business that we had on RIMS.  So I think

10 the thinking was it would certainly be more efficient

11 to have it on one system, and what would be offered to

12 the customers through the United platform would benefit

13 them.

14      Q.  Other than just the chronological attribute of

15 "antiquated," were there capabilities that RIMS lacked

16 that United platform offered?

17      A.  I wouldn't say specific capabilities.  I would

18 say the United platform had maybe more bells and

19 whistles to it that would be attractive to customers.

20      Q.  Can you think of any examples?

21      A.  One example I can think of is I believe they

22 had a stronger connection to an employer portal that

23 allowed employers to have more interface electronically

24 through an employer portal than we would have had.

25      Q.  Sure.  Any other attributes?
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 1      A.  Not that I can recall.

 2      Q.  Were you aware of a plan to move the

 3 processing of PLHIC PPO claims, individual claims, off

 4 of RIMS and onto a system called OTIS?

 5      A.  I generally recall that that was the plan,

 6 yes.

 7      Q.  What is OTIS?  I guess it's not a, "Who is

 8 OTIS," right?  It's a, "What is OTIS?"

 9      A.  From my knowledge, OTIS is a system that's run

10 by the AMS organization that I referenced yesterday

11 that PacifiCare acquired.

12      Q.  That's the one in Green Bay?

13      A.  Yes, it is.

14      Q.  And this move was going to be an interim step

15 that allowed United to eliminate the PLHIC PPO block of

16 business off of RIMS as soon as possible?

17      A.  I don't know the answer to that question.

18      Q.  Were you aware of why it was thought to move

19 the individual claims off of RIMS and onto OTIS?

20      A.  I'm really not aware.

21      Q.  Let me show you Exhibit 522 in evidence.

22      A.  Okay.

23      Q.  Ms. Vonderhaar, have you ever seen this

24 document before, to the best of your recollection?

25      A.  I don't recall ever seeing this document.
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 1      Q.  Now, it's called "Individual Business Systems

 2 Migration Overview."  Is it your impression of this

 3 document that the word "individual" is as juxtaposed to

 4 "group"?

 5      A.  Yes, this is specifically the individual

 6 business, not group business.

 7      Q.  Turn to Page 838, if you would, please.  Below

 8 the gray dot text we have the statement, "Migration of

 9 the PHS PPO business from RIMS to OTIS achieves the

10 following."  And the first bullet says, "Allows

11 management to aggressively address the unprofitable PHS

12 PPO block of business."  Do you see that?

13      A.  Yes.

14      Q.  Do you understand this to mean that the

15 PacifiCare individual block of business was not

16 profitable?

17      MR. VELKEI:  Your Honor, if I may, could we have

18 some foundational questions about whether the witness

19 even has knowledge of the subject matter area specific

20 to individual business and profitability?

21      THE COURT:  All right.  If she doesn't have any

22 knowledge of this area, I really don't want to spend a

23 lot of time getting those "I don't know" answers.

24      MR. STRUMWASSER:  And nor do I.

25      Q.  Ms. Vonderhaar, did individual PPO business
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 1 fall within your jurisdiction?

 2      A.  No, it did not.

 3      Q.  Whose jurisdiction was that?

 4      A.  I'm not sure.  It was a separate organization

 5 that dealt with individual, but I don't know the name

 6 of the person who led that.

 7      Q.  What was the name of the organization?

 8      A.  I'm not even sure of that.  I'm sorry.

 9      Q.  When you say "organization," what was the

10 organization that had your business and didn't have the

11 individual?

12      MR. VELKEI:  Objection, vague.

13      THE COURT:  Overruled.

14      THE WITNESS:  Again, I'm thinking of it from an

15 operations standpoint.  So for group operations, again,

16 you know, that was led by the integration team from

17 Doug Smith.

18          When I think of the individual product, I view

19 it as a separate line of business.  And again, I'm

20 sorry, I just don't know who headed up that area.

21      MR. STRUMWASSER:  Q.  We learned from this

22 document that right now, at the time of the document,

23 individual claims are being paid by -- are being

24 processed on RIMS.  Do you know what operations group

25 was responsible for those transactions?
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 1      MR. VELKEI:  Vague as to time.  A time in

 2 particular?

 3      MR. STRUMWASSER:  Time of the document.

 4      THE WITNESS:  Again, I'm not sure on the

 5 individual product.  I believe prior to moving it it

 6 was operated on RIMS by staff in California, a very

 7 small part of the business, and I wasn't involved in

 8 integrating it, so I just don't recall.

 9      MR. STRUMWASSER:  Q.  Just so we're clear here, at

10 this time, you were vice president for operations of

11 PacifiCare; is that right?  This is now June of '06.

12      A.  Yes.

13      Q.  Okay.  And so the vice president of

14 operations -- and you were also generally thought of as

15 the vice president for claims; is that right?

16      A.  My responsibilities as of the integration were

17 for group claims only.

18      Q.  And you don't know whose responsibility it was

19 for individual claims?

20      MR. VELKEI:  Asked and answered.

21      THE COURT:  Sustained.

22      MR. STRUMWASSER:  Q.  Just so we're clear here,

23 you did not have any responsibility for the integration

24 of the individual claims function, and you did not have

25 any responsibility for actually paying individual
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 1 claims?

 2      MR. VELKEI:  Could you break that down?

 3      MR. STRUMWASSER:  Well, if I do, then the first

 4 one is going to be asked and answered.  I mean, I'm

 5 specifically looking for the contrast.  I want to make

 6 sure we have both halves of this, the responsibility

 7 for integration and then the ongoing responsibility to

 8 operate the insurance company on the claims side.

 9      Q.  Am I correct that you did not have any

10 responsibility either for integration or for the actual

11 operation of individual claims?

12      A.  So for your first question, I did not have any

13 responsibility related to the integration.  Can you ask

14 your second question again?

15      Q.  Did you, in June of '06, have any

16 responsibility for actually operating the claims

17 operation of the stand-alone PacifiCare business?

18      MR. VELKEI:  For individual?

19      MR. STRUMWASSER:  For individual, thank you.

20      THE WITNESS:  There may have been people on the

21 team in California who still had that responsibility.

22 I'm sorry.  I just don't recall.

23      MR. STRUMWASSER:  Q.  By "on the team" meaning

24 people who reported to you?

25      A.  There may have been.  I just -- I'm not sure
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 1 at that time if they were still under me or had moved

 2 under another area.

 3      Q.  Was there a time prior to June of '06 when you

 4 had responsibility for the claims processing side of

 5 individual claims business, individual business?

 6      A.  Can you give -- so just prior to 2006 or --

 7      Q.  Any time before June 2006.

 8      A.  I would have had responsibility for it in

 9 2004, when I had leadership of the national service

10 center.

11      Q.  In 2005, who succeeded you in claims -- in the

12 vice president position that you left in January of

13 '05?

14      MR. VELKEI:  Asked and answered.  The witness

15 testified that there were directors in each of the

16 regions.

17      MR. STRUMWASSER:  There was no vice president?

18 Forgive me, I just don't recall.

19      THE COURT:  I'm going to sustain the objection.

20      MR. STRUMWASSER:  Okay.

21      Q.  So there was a director who was responsible

22 for individual claims in 2005?

23      A.  Again, I didn't manage that area in 2005, but

24 it seems like, yes, it would have fallen under one of

25 the directors.  I don't recall if that was centralized
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 1 still in one location or if it fell under different

 2 sites.

 3      Q.  And those directors reported to you, did they

 4 not?

 5      MR. VELKEI:  In 2005?

 6      MR. STRUMWASSER:  Q.  In 2005, after January?

 7      A.  They didn't report to me in 2005.

 8      Q.  Do you know of any compliance issues prior to

 9 June of 2006, compliance failures, involving the

10 payment of individual claims?

11      MR. VELKEI:  Lack of foundation.

12      THE COURT:  If you know.

13      THE WITNESS:  I do not.

14      MR. STRUMWASSER:  Q.  Have you ever heard it said,

15 Ms. Vonderhaar, that PacifiCare migration combines

16 increased complexity and maximum historical migration

17 volumes with a significantly accelerated timeline?

18      A.  I don't recall having heard that stated.

19      Q.  Neither in word nor in substance?

20      A.  Not that I recall.

21      Q.  So you don't recall anybody pointing out that

22 the migration involved great complexity?

23      MR. VELKEI:  We're talking migration of --

24      MR. STRUMWASSER:  Of the PacifiCare claims

25 business onto United platforms.
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 1      MR. VELKEI:  The PPO?

 2      MR. STRUMWASSER:  Yes, of course.

 3      THE WITNESS:  I don't recall that statement

 4 related to the PPO.

 5      MR. STRUMWASSER:  Q.  Do you recall anybody saying

 6 that this was -- that it involved much higher volumes

 7 than any prior transaction that United had undertaken?

 8      MR. VELKEI:  Vague as to "volumes."

 9      THE COURT:  Well, "higher volumes," I'll allow it.

10          If you know.

11      THE WITNESS:  Are you speaking to claims volumes?

12      MR. STRUMWASSER:  Q.  Sure.

13      A.  United -- I don't know if I heard that said.

14 United processes many more claims on a monthly basis

15 than PacifiCare did.

16      Q.  Right.  But nobody was migrating United,

17 right?  This is a question about the volumes in the --

18 in a migration operation.  So far as you know, in 2006,

19 United had never acquired an operation having the same

20 claims volume or comparable claims volume as to

21 PacifiCare's, right?

22      A.  I'm not sure either way, to be honest.

23      MR. STRUMWASSER:  Let me show you a copy of

24 Exhibit 523 in evidence.

25      THE COURT:  I'm going take a quick break while the
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 1 witness takes a look at this.

 2          (Judge leaves courtroom briefly and

 3           returns)

 4      MR. STRUMWASSER:  Q.  Ms. Vonderhaar, have you

 5 ever seen this document before?

 6      A.  I don't recall seeing this document before.

 7      Q.  Do you recall ever being at a presentation

 8 discussing the conceptual design of United platforms

 9 implementation?

10      A.  No, I don't.

11      Q.  Do you know what MAMSI stands for?

12      A.  I don't know the acronym.  I know that MAMSI

13 was an acquisition made by United.

14      Q.  Mid Atlantic -- prior to the PacifiCare

15 acquisition, right?

16      A.  That sounds correct.

17      Q.  How about COSMOS?

18      A.  My knowledge of COSMOS is that it's one of the

19 systems that United operates for certain pieces of the

20 business.  In fact, I operate some business on COSMOS

21 through areas of responsibility that I have outside of

22 PacifiCare.

23      Q.  What areas of responsibility do you have

24 outside of PacifiCare?

25      A.  I have two additional areas that I manage.
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 1 One is the AmeriChoice claims processing area.

 2 AmeriChoice is the Medicaid product.  And then also

 3 United River Valley which has Medicaid and some

 4 commercial business.

 5      Q.  Take a look, if you would, please, at

 6 Page 765.  At the top of the page, it says under

 7 "Summary Observations and Findings," "The PHS migration

 8 combines increased complexity (MAMSI) and maximum

 9 historical migration volumes (COSMOS) with a

10 significantly accelerated timeline."  Do you see that?

11      A.  Yes.

12      Q.  Were you aware in 2006 that the PLHIC

13 migration -- that the United migration of the PLHIC --

14 of the PacifiCare claims operation involved greater

15 complexity than the MAMSI migration?

16      A.  I'm not sure if I was aware of the

17 relationship to the MAMSI migration.  I don't recall

18 being aware of that.

19      Q.  Okay.  Or that the volumes were greater than

20 COSMOS, do you know whether you were aware at the time?

21      A.  No, I was not.

22      Q.  Do you recall anybody saying, "This is a very

23 complicated migration, more complicated than United has

24 ever pulled off before"?

25      A.  I recall us all talking about the complexity



6062

 1 of the migration just because PacifiCare had multiple

 2 products.  Particularly, the capitated product is very

 3 complex on the HMO side.  I don't recall the comparison

 4 to anything that United had done before.

 5      Q.  Do you recall anybody saying that the timeline

 6 is too short, "We're tying to do it too fast"?

 7      A.  Not that I recall, particularly because

 8 timelines changed as we went through the process.

 9      Q.  Now, you read Ms. Norket's testimony, right?

10      A.  Yes.

11      Q.  And she said she recalled people saying they

12 were doing it too quickly.  Do you recall that?

13      MR. VELKEI:  If you have some testimony -- I'm not

14 sure that's exactly what she said, Mr. Strumwasser.  If

15 you have the testimony, maybe you could show --

16      MR. STRUMWASSER:  I don't have the cite.

17      MR. VELKEI:  Well, I'm not sure can I buy off on

18 your characterization of --

19      THE COURT:  It is what it is.

20      MR. STRUMWASSER:  Q.  Do you recall seeing a

21 comment or two by Ms. Norket about the integration

22 being attempted too quickly?

23      A.  What I recall from her testimony is that she

24 was asked, "Thinking back, was it done too quickly?"

25          I think she said that would be the one thing
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 1 she might say about it.

 2      Q.  You don't recall Ms. Norket saying anything to

 3 you at the time about the speed of integration?

 4      A.  I don't recall that from Ms. Norket.

 5      Q.  Were you aware that, at some point, United

 6 stopped loading PLHIC provider contracts directly into

 7 RIMS?

 8      A.  Yes.

 9      Q.  And instead, it loaded them into a United

10 database called NDB?

11      A.  Yes, that's correct.

12      Q.  Were you aware at the time of the decision

13 that that was going to be done?

14      A.  You know, I don't recall if I was aware at the

15 time of the decision.

16      Q.  Do you recall how you became aware of the

17 decision?

18      A.  I don't recall specifically.  I'm sure it was

19 in the context of a meeting or some operational --

20 probably an operational meeting around how contracts

21 were loaded in the system.

22      Q.  And that would be an operational meeting

23 discussing some of the problems encountered in the

24 contract loading?

25      A.  Well, your question was when I became aware of
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 1 it?

 2      Q.  Right.

 3      A.  So, no, there wouldn't have been problems

 4 related to it when I became aware.

 5      Q.  So somebody told you, but you're not sure it

 6 was in advance, somebody telling you that -- we were

 7 going to do this?

 8      A.  I don't know that it was in advance of the

 9 decision.  It may have been after the decision was

10 made.

11      Q.  But before the problems had materialized?

12      MR. VELKEI:  Objection, assumes facts not in

13 evidence.

14      THE COURT:  Overruled.

15          If you know.

16      THE WITNESS:  Can you state your question again?

17          (Record read)

18      THE WITNESS:  So yes, at the time -- I became

19 aware before it was actually implemented.

20      MR. STRUMWASSER:  Q.  Did you, at the time you

21 became aware of it, express concerns about the

22 complexity of the effort to load data into NDB and then

23 take it down to RIMS?

24      A.  Provider contract loading is not my expertise.

25 My responsibility and expertise is paying the claims
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 1 when they come through the system.  So I did not

 2 comment on that, as I recall.

 3      MR. VELKEI:  Your Honor, just to be clear on the

 4 record, I actually do not believe that the contracts

 5 were loaded into NDB.  I think he's talking about

 6 something different.  I don't think this witness is the

 7 right person to deal with that.

 8      THE COURT:  All right.  I'll accept that.

 9          I don't want, again, a whole other series of

10 "I don't know."

11      MR. STRUMWASSER:  You know, Ms. Vonderhaar became

12 Godot.  We were always -- all my questions were wrong

13 because we're waiting for Vonderhaar.

14      THE COURT:  I understand your frustration.  But it

15 doesn't do any good to just get, "I don't know.  I

16 don't know."

17      MR. STRUMWASSER:  Okay.

18      Q.  Are you in fact aware, Ms. Vonderhaar, of

19 problems with the feed from NDB to RIMS?

20      A.  I know that early on in the process, there

21 were some challenges with the feed coming across from

22 NDB to RIMS that resulted in some reworks that we moved

23 through our area once the system was corrected.

24      Q.  When did you become aware of that?

25      A.  I'm not sure I recall the exact timing.  I
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 1 would say somewhere in 2007, if I recall.

 2      Q.  Did you understand the decision to -- for RIMS

 3 to get demographics from the NDB program to be a part

 4 of the process of integrating the -- of migrating the

 5 PacifiCare claims payments onto the United platform?

 6      A.  No, did I not understand it that way.

 7      Q.  How did you understand it?  What did you

 8 understand to be the function of moving things up to

 9 NDB?

10      A.  My understanding was that, by doing that, we

11 would have one common database of providers across all

12 of our platforms as we did the same over time for other

13 platforms as well.  So there's value in having all your

14 providers in a common database.

15      MR. STRUMWASSER:  Let me have marked as our next

16 in order a single-paged document entitled "UHC

17 PacifiCare Integration Requirements Expected Synergy

18 Savings."

19      THE COURT:  All right that's 551.  Can I remove

20 the confidentiality designation?

21      MR. VELKEI:  I'm concerned about the financial

22 information, your Honor, cost savings.  Let me just --

23 if I could confer with the client.  I'll get back to

24 you tomorrow on that.

25      THE COURT:  All right.
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 1      MR. VELKEI:  Thanks.

 2          (Department's Exhibit 551, PAC0817714

 3           marked for identification)

 4      THE COURT:  Looks like it must be between 5/07 and

 5 5/08.  I guess maybe before 5/07.

 6      MR. STRUMWASSER:  I don't have information on

 7 that.

 8      THE COURT:  Looks like it's prior to 5/07.

 9      MR. VELKEI:  We can get you the metadata at the

10 lunch break, and let you know.  I'll check.

11      THE COURT:  Thank you.

12      THE WITNESS:  Okay.

13      MR. STRUMWASSER:  Q.  Ms. Vonderhaar, do you

14 recognize this document, as having seen this document?

15      A.  No, I don't.

16      Q.  Is it fair to say that the topic of expected

17 synergy savings from integrating PacifiCare into United

18 was a topic of discussion at your integration group,

19 your claims integration group?

20      A.  I'm sorry.  Can you repeat your question?

21      Q.  Sure.  The topic of this Exhibit 551 is

22 "PacifiCare Integration" -- "UHC PacifiCare Integration

23 Requirements Expected Synergy Savings."  And my

24 question to you is, is this a topic that you would have

25 discussed in the integration group, the claims
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 1 integration group?

 2      A.  As I look at this document, it's around the

 3 shutdown of PHS applications, so it would have been

 4 specific to the systems.  We might have had some

 5 general conversation about that but nothing related to

 6 synergies, if that were to be the case.

 7      Q.  Do you understand -- the bullet at the top

 8 says, "The primary point of benefits/synergies expected

 9 from the PacifiCare integration are a result of being

10 able to shut down the PHS applications."  Do you

11 understand the PHS applications to include RIMS?

12      A.  Yes, RIMS would be one of the applications.

13      Q.  In fact, we have an estimated annual savings

14 for shutting down RIMS, right?

15      A.  What I see here is a reference to RIMS claims

16 auto adjudication improvements.  That's really all I

17 see that I can tell is related to RIMS.

18      Q.  Was RIMS claim auto adjudication ever

19 implemented for the PPO business?

20      MR. VELKEI:  Objection, vague.  Was RIMS -- I

21 don't understand the question.  I'm sorry.

22      MR. STRUMWASSER:  We have a topic here, "RIMS

23 Claim Auto Adjudication."

24      Q.  And I'm asking you, was that ever implemented?

25      MR. VELKEI:  I think you're talking about the
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 1 estimated savings, but --

 2      MR. STRUMWASSER:  No.  I'm asking for the

 3 implementation of the function, not the savings.

 4      THE WITNESS:  Again, as I look at this document,

 5 this is referencing if there was a system migration and

 6 members moved to the United platform.  So, no, because

 7 we haven't moved to the United platforms.  We still

 8 operate on RIMS today.

 9      MR. STRUMWASSER:  Q.  Do you know what auto

10 adjudication is?

11      A.  Yes.  So at a high level, auto adjudication

12 would be when a claim can automatically go through the

13 system to payment without having manual touch, without

14 having a human touch it.

15      Q.  Was there a plan to enhance the RIMS -- to

16 your knowledge, to enhance the RIMS auto adjudication

17 capabilities?

18      A.  Over time, we always try to improve auto

19 adjudication on our current systems.  We have a team

20 that works on that regularly and attempts to find ways

21 to improve auto adjudication.  But we continue to

22 operate on the RIMS system, so we've had incremental

23 improvements that we would expect.

24      Q.  Without reference to the numbers themselves,

25 do you see any items on this Exhibit 551 on the table
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 1 where you believe that the estimated savings were

 2 actually realized?

 3      MR. VELKEI:  Lack of foundation based on the

 4 witness's testimony.

 5      THE COURT:  If you know.

 6      THE WITNESS:  My answer would be no, since, again,

 7 this is relating to moving to United systems and we

 8 still operate on our current platforms today.

 9      MR. STRUMWASSER:  Q.  And would you agree,

10 Ms. Vonderhaar, that the -- that until the work could

11 be migrated from RIMS to UNET, there was an effort on

12 United's part to spend as little as possible on RIMS?

13      A.  I'm not aware of an effort to spend as little

14 as possible on RIMS, no.

15      Q.  You're not aware of an effort to only spend

16 what was minimally necessary to keep the lights on?

17      A.  What I know is that there was an effort to

18 spend the money required to keep the platform as it was

19 before, in processing claims and providing other

20 functions that we would be consistent with the

21 requirements of the system.

22      Q.  You have heard of a committee called "Keep The

23 Lights On Committee," haven't you?

24      A.  I believe I've heard that term, yes.

25      Q.  You were on that committee, weren't you?
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 1      A.  I don't recall being on a committee with that

 2 name.  If you could show me something where I was, I'd

 3 be glad to take a look at it.

 4      MR. STRUMWASSER:  I'm here to oblige.

 5          I'm showing the witness, your Honor,

 6 Exhibit 525 in evidence.  And I do have some

 7 information on this one, your Honor.  The file name

 8 appears to have the date "06.04.07."

 9      THE COURT:  Wait.  Let me find it.

10      MR. VELKEI:  We'll confirm that at the lunch hour.

11      THE COURT:  All right.  So you believe 525's date

12 is -- say it again.

13      MR. STRUMWASSER:  Its date -- its document name

14 indicates "06.04.07."

15      MR. VELKEI:  Your Honor, we'll confirm that.  If

16 we have some different information, we'll let you know.

17      THE COURT:  All right.

18      MR. VELKEI:  And I would just like the record to

19 reflect that this document is a draft of something that

20 may or may not have been utilized.

21      THE COURT:  And it says who "will be" on the

22 committee, so....

23      MR. VELKEI:  It's a draft, your Honor.  It's not a

24 final document.

25      THE WITNESS:  Okay.
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 1      MR. STRUMWASSER:  Q.  Have you ever seen this

 2 document before?

 3      A.  I don't recall seeing this document.

 4      Q.  Neither in draft nor in final?

 5      A.  No, I don't.

 6      Q.  Does this refresh your recollection as to

 7 whether or not you were on the KTLO committee?

 8      A.  I, again, when they describe biweekly meetings

 9 around "keep the lights on," I don't recall

10 participating in any meeting like that.

11      Q.  Do you recall being consulted on review or

12 approval of project requests that are deemed critical

13 needs to support IEMG PacifiCare needs?

14      A.  Can you tell me where in the document you're

15 reading from?

16      THE COURT:  It's the first paragraph under, "Why

17 are we creating the committee?"

18      THE WITNESS:  Thank you.

19      MR. STRUMWASSER:  Q.  My question goes to not the

20 committee but just the function, whether you were

21 consulted to review or approve process around project

22 requests that are deemed critical needs to support IEMG

23 PacifiCare needs.

24      A.  I would have seen requests for projects that

25 were related to my area.  It talks about the PROMPT



6073

 1 requests.  My team was involved in putting PROMPT

 2 requests together for claims-related items.  As I

 3 recall, there was a team that actually made the

 4 decisions based on capital at hand and all of that

 5 across all of our platforms.

 6          I did not participate in making those

 7 decisions.

 8      Q.  Was that the KTLO committee?

 9      A.  I really don't remember that as the name of

10 the committee.  I think of it more as a process that --

11 where PROMPT requests went through.

12      Q.  "IEMG" stands for Individual Employer

13 Marketing Group, right?

14      A.  I don't recognize that acronym.

15      Q.  You were responsible for commercial lines

16 claims?

17      A.  I was responsible for commercial group claims

18 for PacifiCare legacy systems, yes.

19      Q.  Which is not all commercial lines?

20      A.  I just wanted -- I want to make sure I'm not

21 missing anything that was my area of responsibility.

22      Q.  Okay.  You've indicated you were not

23 responsible for individual policies, right?

24      A.  Yes, that's correct.

25      Q.  Is it your testimony that individual policies
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 1 did not fall within commercial lines?

 2      A.  I'm not certain on that.  I know that from a

 3 processing standpoint they didn't fall under Uniprise.

 4      Q.  We do have testimony from Mr. Burghoff that

 5 individual employer market group was the same as

 6 commercial lines of business.  Is that not a point that

 7 you know?

 8      A.  I'm sure he's correct in that statement.

 9      Q.  Setting aside for a moment the committee

10 itself, have you ever heard it said that the policy of

11 United was to do just the minimum to keep PLHIC's

12 systems up and running until United completes the

13 migration?

14      A.  Again, as I stated before, I know the intent

15 was to keep the systems operating at their current

16 level and -- including any enhancements that were

17 needed to support regulatory concerns or other needs

18 related to our customers.  That's my understanding.

19      Q.  So your understanding was that the policy

20 allowed for the investment in enhancements necessary to

21 the functionality of the PacifiCare platforms?

22      A.  I would say that there was always a

23 consideration of enhancements and, as with any IT

24 system process, you look at available capital and make

25 decisions on how you prioritize those enhancements by
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 1 system.

 2      Q.  I'd like to hand you a copy of Exhibit 462 in

 3 evidence.  This is a -- this is a meeting note or

 4 something, Outlook, from Kimberly Wolson, W-O-L-S-O-N.

 5      A.  Okay.

 6      Q.  Who is Kimberly Wolson?

 7      A.  I don't know that name.

 8      Q.  Can you tell anything about who or what she is

 9 from the information to the right and below her name at

10 the top?

11      A.  Just based on what I see here, she was somehow

12 related to what she described as a "keep the lights on

13 pool."

14      Q.  But I'm asking you, at the top there, it says

15 a bunch of stuff.  And it says, equals, "First

16 Administrative Group."  Do you know what that is?

17      A.  No, I don't.

18      Q.  Second to last sentence, "The purpose is to do

19 just the minimum to keep them up and running until we

20 can complete the migration."

21          Do you see that?

22      A.  I see that.

23      Q.  Do you believe that is a correct statement of

24 the United policy at the time it was written?

25      MR. VELKEI:  Asked and answered several times at
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 1 this point.

 2      THE COURT:  Overruled.

 3      THE WITNESS:  What I see when I look at this, in

 4 the sentences above, more describes my thinking and

 5 what I described earlier, is that there would be

 6 discretionary changes if there was a regulatory need or

 7 a critical business need.  That was my awareness of the

 8 plan at the time.

 9      MR. STRUMWASSER:  Q.  The next -- the actual last

10 sentence of this document, "This pool typically

11 consists of work orders for manual work-arounds/legal

12 issues and, in a rare occasion, a critical development

13 effort because of regulatory non-compliance."

14          Is that statement consistent with your

15 understanding of the kinds of projects that would be

16 funded?

17      A.  As I look back, I think of it as being broader

18 than that in projects that we implemented over time.

19      Q.  Would you agree that the budget for PLHIC

20 platforms was reduced significantly following the

21 acquisition by United?

22      A.  I can't say that I was aware of the budgets

23 for IT expenses.  That wasn't an area that I was

24 involved in.

25      Q.  Just going back to before the acquisition,
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 1 when you had -- let's say 2004, when you had

 2 responsibility for among other things PLHIC operations.

 3 You did not have information about -- strike that.

 4          Did you receive during that period information

 5 about how RIMS was running, whether it was adequately

 6 running?

 7      A.  Of course I did.

 8      Q.  Would you have received information about the

 9 needs for enhancements to RIMS?

10      A.  If there were enhancements needed, yes, I

11 would have been aware of those.

12      Q.  Would your input have been sought on whether

13 or not an enhancement was needed?

14      A.  Either my input or individuals on my team who

15 were the detailed knowledge holders around the RIMS

16 platform, yes.

17      Q.  Going back to the '06-'07 period, did you ever

18 hear anyone say that PLHIC legacy systems have not had

19 adequate maintenance since the acquisition?

20      A.  I don't recall that being said.

21      Q.  Do you know whether PLHIC legacy systems had

22 adequate maintenance after the acquisition?

23      A.  I'm not sure I can answer that question

24 directly, however, having managed those systems over

25 that period of time, we -- they continue to operate as
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 1 systems in a very similar, if not the same, manner as

 2 they did before the acquisition.

 3      Q.  You just said "having managed these systems."

 4 Were you considered the manager of these systems?

 5      A.  I should have said "managed work" on those

 6 systems.  I stated that incorrectly.

 7      MR. STRUMWASSER:  Okay.  Let me show you Exhibit

 8 460 in evidence.

 9          And I will tell your Honor and the witness

10 that the metadata indicates the date of October 1st,

11 2007.

12      THE COURT:  Thank you.

13      THE WITNESS:  Okay.

14      MR. STRUMWASSER:  Q.  Have you ever seen this

15 document before?  And let's just put it this way.  Have

16 you ever seen any of the three pages before?

17      A.  I'm not sure if I've seen the three pages

18 before.  I'm familiar with some of the concepts related

19 to the REVA application that's described on the third

20 page.

21      Q.  You know, let's talk about this third page.

22 It's not the most self-explanatory, so we welcome an

23 expert on this.  First of all, do you know what the

24 problem is that's being addressed here?

25      MR. VELKEI:  "Here"?
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 1      MR. STRUMWASSER:  Q.  On the third page?

 2      A.  I wouldn't describe it as a problem.  As I

 3 read this, the items that are related to REVA -- REVA

 4 was a PacifiCare application used to -- and still is --

 5 used to log reworks into the system and correspondence.

 6 It was a self-developed system by Mr. Murray, that you

 7 talked to a few weeks ago.

 8          As we grew over time, as we understood the --

 9 some of the limitations of REVA, as it had been defined

10 in-house or described in-house.  There were

11 recommendations made that we provide some enhancements

12 to the REVA application.  And those enhancements have

13 been done.  We continue to enhance REVA to this day.

14      Q.  What were those enhancements roughly, in

15 general?

16      A.  One I see here was the need for a dedicated

17 server for REVA.  That's one that I recall that was

18 needed.

19      Q.  Okay.  So on the third page here, 5412, we

20 have at the top, "REVA Capital," and then five lines

21 starting each with "TR" hyphen.  Do you know what those

22 five lines are?

23      A.  No, I don't.

24      Q.  I realize you probably don't recognize what

25 they are, but from the format, can you tell us roughly
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 1 what that is?

 2      A.  To me, it's something related to capital being

 3 invested in REVA.  I am not sure what each of those

 4 five would mean.

 5      Q.  So they're like TRs that we talk about?

 6      A.  That term isn't a familiar term to me.

 7      Q.  "4-21337 This could be as simple as a work

 8 order," comma -- do you know what the "this is in that

 9 sentence?

10      A.  Just in reading this, I would say that it is

11 referencing whatever that category was of 21337.

12      Q.  It appears that these are items that are being

13 asked to be given money, right?  These are proposed

14 expenditures?  Is that how you read that?

15      A.  That's how I read this, since it talks about

16 "This could be as simple as a work order."  To me, it

17 sounds like, "Let's move forward and get this done."

18      Q.  Okay.  The second item there, "TR-48 Tabled

19 data to be archived to long-term storage," do you see

20 that?

21      A.  Yes.

22      Q.  Was there an issue about retention of archival

23 information?

24      A.  I'm not aware of an issue related to that.

25 Again, our intent was to just continue to enhance the
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 1 REVA process and systems that supported it.

 2      Q.  On the first page, under "Burning Issues,"

 3 "REVA funding - getting started NOW," three exclamation

 4 points, I take from the words "Burning Issues" and the

 5 exclamation points some urgency.  Do you know what the

 6 urgency was?

 7      A.  The only thing I recall is, at this time, we

 8 were trying to make sure our rework processes, our PDR

 9 processes were supported in the best way possible.  And

10 REVA is key to that.  So there were initiatives to make

11 sure that REVA, again, was being enhanced to best

12 support the needs of the business.

13          It was a homegrown system.  We were using it

14 for maybe more than we had historically.  So there were

15 some needs to make sure that we enhanced the system

16 accordingly.

17      Q.  And I understand the statement that you just

18 made, you wanted to have REVA supported in the best

19 possible way and so forth.  That was something you

20 could have said from the day that REVA was unveiled,

21 right?

22      MR. VELKEI:  Objection --

23      THE COURT:  Overruled.

24      MR. STRUMWASSER:  I mean, I'm trying to get at

25 what was it that now made this a burning issue and it
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 1 gets three exclamation points.

 2      MR. VELKEI:  Asked and answered.

 3      THE COURT:  Overruled.

 4          Go ahead.

 5      THE WITNESS:  I'm not sure of -- who wrote this,

 6 I'm not sure what they were referencing by the

 7 exclamation points.

 8      MR. STRUMWASSER:  Q.  So as far as you know, on

 9 October 1st of 2007, there were no burning issues or

10 urgency associated with the funding of these REVA

11 projects?

12      MR. VELKEI:  It's argumentative, your Honor.  I

13 mean, I thought the witness's answer was pretty clear.

14 It wasn't -- it was used for more than had historically

15 been intended.  There was need to enhance it .  I don't

16 understand -- seems argumentative to the point where --

17 and mischaracterizes the witness's testimony.

18      THE COURT:  I'm going to allow it.

19      THE WITNESS:  Can you ask your question again?

20      MR. STRUMWASSER:  Q.  So aside from the desire to

21 make REVA a good product that you always would have

22 had, what is it on October 1st, 2007 that -- do you

23 know of anything on October 1st, 2007 that imparted a

24 sense of urgency to the REVA projects being requested?

25      A.  As I recall, we were wanting to get more
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 1 granular in how REVA worked and, again, enhance the

 2 system.  Was there urgency in that?  There's always

 3 urgency when we feel like we have a system need.

 4      Q.  Do you remember why you wanted to get more

 5 granular in October of 2007?

 6      A.  As I recall, yes, we were trying to make sure

 7 at the time that we had an even greater understanding

 8 of, for example, root causes of reworks, root causes of

 9 provider disputes.  That's one area that I recall

10 definitely around that time is we were trying to make

11 sure that we best understood what was causing us to

12 have issues.  And REVA needed to be enhanced for us to

13 better be able to do that.

14      Q.  Ms. Vonderhaar, in October of 2007, you had an

15 influx of provider appeals, didn't you?

16      A.  Can you be more clear about "an influx of

17 provider appeals"?

18      Q.  What part of that didn't you understand?  Do

19 you understand what the word "influx" means?

20      A.  Yes.  Can you tell me a little bit about what

21 you mean by "influx" though?  Is there --

22      Q.  An increased number of provider appeals?

23      A.  As I recall, we did have increased provider

24 appeals during this time, yes.

25      Q.  You also had substantial regulatory scrutiny?
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 1      A.  Sure we did.  We had regulatory scrutiny at

 2 that time.

 3      Q.  And isn't it also true that, independent of

 4 the underlying claims rework that you were trying to

 5 understand, there were also problems with the REVA

 6 system itself, right?

 7      A.  As I stated, I think the REVA system was being

 8 asked to do more than it had historically, so that's

 9 why we were looking at it because we were under

10 regulatory scrutiny to say, "How can we do this

11 better?"  That's what I recall about the REVA system.

12      Q.  Documents were getting lost either in REVA or

13 getting to REVA, weren't they?

14      A.  So REVA is actually a tool for documenting,

15 you know, reworks and for documenting PDRs.  The

16 documents themselves actually flow through a system

17 called DocDNA.

18      Q.  And there were problems with the DocDNA-REVA

19 interface during this period, weren't there?

20      A.  There were some challenges with the DocDNA

21 process during this time, yes.

22      THE COURT:  Yes?

23      MR. STRUMWASSER:  Yes.

24      THE COURT:  All right.  We'll take a morning

25 break.
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 1      MR. VELKEI:  Thank you, your Honor.

 2          (Recess taken)

 3      THE COURT:  Okay.  We'll go back on the record.

 4      MR. STRUMWASSER:  Thank you, your Honor.

 5      Q.  Ms. Vonderhaar, back on Exhibit 460, would you

 6 take a look at the second page, 5411.  The table there,

 7 are those numbers that you would have seen in the

 8 course of your working on PacifiCare integration in

 9 2007?

10      A.  I don't recall seeing those numbers, no.

11      Q.  And back on the first page, we have the second

12 bullet saying, "2008 capital is proposed to be limited

13 to $10 million."  Were you aware of that at the time?

14      A.  If I was, I don't remember the dollar amounts.

15      Q.  And the number on the second page is

16 138,397,000.  And at the bottom we are told that

17 slicing the nine items that are listed there above it,

18 you could get the number down to 84.8 million.  Do you

19 see that?

20      A.  Yes.

21      Q.  Now, I assume that you never saw the

22 84.8 million -- or you don't recall seeing the

23 84.8 million either.  But I just want to know whether

24 you were aware during this period that there was a

25 difference between the requested and the authorized --
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 1 or the requested and the proposed, rather, of that

 2 order of magnitude.

 3      A.  I really don't recall that because I wasn't

 4 engaged in IT costs.

 5      Q.  Also on the first page, we have a bullet

 6 saying, "The PHS systems have not had adequate

 7 maintenance since August 2005."  Were you aware of that

 8 in 2007?

 9      A.  As I stated earlier, I don't recall being

10 aware of that.  My -- you know, my understanding of our

11 systems was they operated roughly the same as they did

12 before the acquisition.

13      Q.  On the second page, there's a thing called

14 a -- at the top, it's referred to as "Our 2005 9+3

15 forecast."  Do you know what a 9+3 forecast is?

16      A.  Yes.  In general terms, there's forecasting,

17 financial forecasting, that's done every month

18 typically.  So the "9" references September.  So the

19 "9" is historical.  The "+3" three is a look forward

20 for the last three months of the year.

21      Q.  So it's a forecast that would have been done

22 in 2005 after September based on the first nine months;

23 is that right?

24      A.  I'm not familiar with this specific forecast

25 but generally, yes.



6087

 1      Q.  That's all I'm asking.  The terminology would

 2 refer to something that was done after the third

 3 quarter, based on the nine months forecasting the full

 4 year?

 5      A.  That would be my understanding.

 6      Q.  Then if this was a forecast that was prepared

 7 in 2005, would this forecast have come to your

 8 attention in 2005 in your former capacity at PLHIC --

 9 excuse me -- at PacifiCare?

10      MR. VELKEI:  I'm sorry.  What forecast?

11      MR. STRUMWASSER:  The one on the table.

12      MR. VELKEI:  The particular figures that are

13 reflected in the second page of this document?

14      MR. STRUMWASSER:  "Here's a summary of what some

15 of the former IT finance folks were able to pull

16 together for us.  The data represents our 2005 9+3

17 forecast (after we canceled projects once the UHG

18 merger was announced)."

19      Q.  My question to you is, would you have seen

20 these figures when you were employed by PacifiCare in

21 2005?

22      A.  I might have seen some figures related just to

23 operations.  But it was not a regular part of what I

24 looked at in my job.

25      Q.  How about in 2004?  Would you have seen the
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 1 2004 9+3 forecast?

 2      A.  I don't believe I would have, no.

 3      Q.  On the first page of 460, there -- the

 4 statement is that the 2008 capital is proposed to be

 5 limited to 10 million.  Do you know what the actual

 6 adopted budget was for 2008 capital?

 7      A.  No, I don't.

 8      MR. STRUMWASSER:  I'd like to have marked as our

 9 next in order a document, two-paged document, with the

10 text at the top "Headlines," "PacifiCare Technology

11 Migrations."

12      THE COURT:  So this is 552.

13          (Department's Exhibit 552, PAC0280862

14           marked for identification)

15      THE COURT:  Can the confidential designation be

16 removed?

17      MR. VELKEI:  Yes, your Honor.

18      THE COURT:  Is there a date associated with this?

19      MR. STRUMWASSER:  The metadata says 6/30/08.

20      MR. VELKEI:  Again, your Honor, I'm just making a

21 list.  We're going to verify that that's in fact

22 correct based on our records.

23      THE COURT:  All right.

24      THE WITNESS:  Okay.

25      MR. STRUMWASSER:  Q.  Have you ever seen this
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 1 document before?

 2      A.  I don't recall if I've seen this actual

 3 document, no.

 4      Q.  But you have seen something like it?

 5      A.  I would just say I recognize some of the

 6 comments, not all, but -- so some of the comments

 7 aren't unfamiliar to me.  I just don't know if I've

 8 seen this document.

 9      Q.  Do you recall to whom those comments were

10 attributable?

11      A.  When I read this, it looks like something

12 Susan Berkel might have put together.

13      Q.  So I'd like to direct your attention to item

14 No. 2, "PacifiCare Keeping the Lights On."  Do you see

15 that?

16      A.  Yes.

17      Q.  Says that the 2008 capital budget was

18 7.8 million minus 5 million for 2008 projects and

19 2.8 million in 2007 carryover projects.

20      THE COURT:  I don't think it was meant to be a

21 minus.  I think it's just a dash that didn't get --

22      MR. STRUMWASSER:  Oh, I see, yes.  I bet that's

23 right.

24      Q.  So it was 7.8 million consisting of 5.0 for

25 2008 projects and 2.8 for carryover.  Then it says it
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 1 was reduced by 0.8 million in April '08.  Then the

 2 statement is, quote, "Wholly inadequate capital

 3 allocation to support three claims engines with

 4 $10 billion of annual claims," end quote.

 5          Do you see that?

 6      A.  Yes.

 7      Q.  First of all, do you know that the -- whether

 8 these figures are correct descriptions of the capital

 9 budgets?

10      A.  I don't know.

11      Q.  Do you recall anybody telling you that there

12 was a wholly inadequate capital allocation to support

13 the three claim engines?

14      A.  I don't recall hearing that particular

15 statement.

16      Q.  So specifically, that is not one of the

17 comments you recall hearing from Ms. Berkel?

18      A.  No.  When I was referencing things I

19 recognized, they were more around some of the

20 corrective actions, some things like that, that I'm

21 just familiar with the terms more than specifics of

22 dollars or capital.

23      Q.  So as you read through this document, there's

24 nothing here that you say, "Oh, I remember being told

25 that"?
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 1      A.  Not related to system costs or capital, no.

 2      Q.  Related to what?

 3      A.  So again, when I see things like there's a

 4 regulatory implementation coming of AB1324, that's

 5 familiar to me.  So more the business side of this

 6 document would be things that I would be more aware of.

 7      Q.  What was your role in implementation of the

 8 new statutes?

 9      A.  Are you speaking to AB1324 or --

10      Q.  Okay.  Let's start with that, yeah.

11      A.  There are people on my team.  I have a team

12 who supports RIMS, again, who really understand the

13 system, the details of the business process as well.

14 And so they were involved in implementing AB1324.  Lori

15 Wolfe was one of those individuals.

16      Q.  So Ms. Wolfe's group would in general be

17 responsible for regulatory implementations?

18      A.  They would be responsible for making sure new

19 regulatory requirements that impacted claims were

20 operationalized on the claims piece of the platform,

21 anything we needed to do internally to support a

22 regulatory change.

23      Q.  To go back to the Item No. 2, the capital

24 budget, in the ordinary course, would you expect to

25 have brought to your attention as the vice president
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 1 for claims any concerns about the adequacy of the

 2 capital budget for the RIMS and ILIAD and NICE

 3 platforms?

 4      A.  What I would expect to be brought to my

 5 attention were if people in my organization in claims

 6 had concerns about how this system was functioning.

 7      Q.  So until there was something that -- in the

 8 systems operation that would give concern to your

 9 staff, you would not become involved in the budget for

10 maintaining or enhancing these three platforms?

11      A.  Correct.  I was not involved in the budgeting

12 process.

13      Q.  Do you happen to know what the 2009 IT capital

14 budget was for PacifiCare?

15      A.  No, I don't.

16      Q.  Did you ever hear anybody say that the 2009

17 budget was inadequate?

18      A.  Not that I recall.

19      MR. STRUMWASSER:  Your Honor, request to have

20 marked as 553 a document entitled "IT Capital Impact on

21 West Region."

22      THE COURT:  All right.  Is there a date associated

23 with this?

24      MR. STRUMWASSER:  Checking.

25          (Department's Exhibit 553, PAC0805385
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 1           marked for identification)

 2      MR. STRUMWASSER:  9/16/08.

 3      THE COURT:  May I remove the confidential

 4 designation?

 5      MR. VELKEI:  Need a minute with this one, your

 6 Honor.

 7      THE COURT:  All right.

 8      MR. VELKEI:  And, your Honor, I would just ask

 9 again, if Mr. Strumwasser would lay a foundation of

10 what, if any, knowledge the witness has.  I believe

11 she's testified repeatedly that on IT issues she

12 doesn't have any visibility.

13      MR. STRUMWASSER:  I think we've gotten some

14 answers, and where we haven't, the absence of knowledge

15 is also relevant.

16      THE COURT:  I'll let you go a little ways, see

17 what happens.

18      MR. STRUMWASSER:  Very well.

19          (Discussion off the record)

20      THE COURT:  All right.  We'll go back on the

21 record.

22          As to 551 the metadata shows that it's April

23 27th, '06, and we're going to redact the first three

24 numbers in the middle column.  Did somebody want to do

25 that, or do you want to just have me do that?
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 1      MR. GEE:  I can do it for your Honor.

 2      MR. VELKEI:  Thank you, your Honor.

 3      THE COURT:  Thank you.  And then you can also

 4 redact the confidential designation.

 5      MR. GEE:  Will do.

 6      THE COURT:  All right.  Mr. Strumwasser, where

 7 were we?

 8      MR. STRUMWASSER:  We were on Exhibit 553.

 9      Q.  So, yes, Ms. Vonderhaar, do you recall seeing

10 553 before?

11      A.  No.  I don't.

12      MR. STRUMWASSER:  By the way, your Honor, this

13 starts with Page 2, but that's how it came to us.

14 So --

15      THE COURT:  All right.

16      MR. STRUMWASSER:  Q.  So we have on the first

17 page, 5385, a slide entitled "IT Capital Impact on West

18 Region."

19          PLHIC would have been in the west region,

20 right?

21      A.  Yes.

22      Q.  Then we have a bullet that says that there is

23 inadequate PHS platform maintenance, the third bullet.

24 And I just want to ask you whether you had any opinion

25 as to whether there was adequate platform maintenance
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 1 in September of 2008?

 2      A.  Again, I viewed the platforms as operating

 3 effectively to meet my needs.

 4      Q.  So am I correct also, then, that you don't

 5 have an opinion on the last bullet, "Capital funding

 6 commitment inadequate dollars, continual reductions"?

 7 You just don't have an opinion on that?

 8      MR. VELKEI:  Objection, misstates the witness's

 9 testimony.

10      THE COURT:  Overruled.

11          Do you have an opinion on that last bullet?

12      THE WITNESS:  Can you ask that question again?

13      MR. STRUMWASSER:  Q.  Sure.  Do you see the last

14 bullet there, "Capital funding commitment inadequate $,

15 continual reductions."  My only question is, do you

16 have an opinion on whether that is true?

17      A.  No.

18      Q.  No, you have no opinion, right?

19      A.  Correct.

20      Q.  On Page 5387, which would be the third

21 physical page that we have here, the second bullet,

22 "Appropriate maintenance has continually been deferred

23 from 2005."  Am I correct that, in September of 2008,

24 you had no information about the possible deferral of

25 appropriate maintenance on these platforms?
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 1      A.  Again, I don't remember conversations about

 2 system maintenance.  I was looking at this from a

 3 claims perspective.  And the systems were, from a RIMS,

 4 ILIAD and NICE standpoint, supporting our claims

 5 process.

 6      Q.  Did you ever, ever hear the phrase "keep the

 7 lights on shortfall" which is at the bottom of this

 8 page?

 9      A.  Doesn't look familiar to me.

10      Q.  And the phrase -- you don't recall the phrase

11 at all?

12      A.  No.

13      Q.  So on Page 5389, we have a 19 -- excuse me --

14 a 2009 capital summary.  And I just want to confirm

15 that, again, you have no information about the PHS

16 migration capital allocation in 2009?

17      A.  I may have seen information as I was stating,

18 I received reports from Jason Greenberg on updates from

19 them.  So some of that may have been included on the

20 migration itself, yes.  I might have seen that.

21      Q.  And in the course of what you saw, were you

22 aware that the 2009 budget, capital budget, had

23 actually been reduced from the original request?

24      A.  I don't recall being aware of that, no.

25      Q.  So the -- neither the original 30 million or
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 1 the revised 26 million are numbers that you recognize?

 2      A.  No.  I may have seen them, but I don't

 3 recognize them today.

 4      Q.  Now, by August of 2007, Ms. Vonderhaar, it was

 5 apparent to you that there would be business on RIMS

 6 for a few more years, right?

 7      A.  By August -- can you state the date again?

 8 I'm sorry.

 9      Q.  August of '07.

10      A.  Yes.

11      Q.  I'd like to show you Exhibit 526 in evidence.

12      A.  Okay.

13      Q.  This is an agenda and minutes for a bi-weekly

14 transaction deep dive.  Have you seen this document

15 before?

16      A.  I'm sure I have, yes.

17      Q.  And let's just -- so we all have the same

18 terminology in mind, what is a deep dive?

19      A.  I really view it as a meeting to dig into

20 whatever was going on in operations.  So to take some

21 time out of what we were doing every day and look at

22 some of the core items that were going on in operations

23 at that time.

24      Q.  Items that were creating problems or concerns?

25      A.  I would see that as accomplishments.  Also, in
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 1 operations, we do have challenges, just the kind of

 2 work that we do.  So it could be both.

 3      Q.  Did you participate in these integration

 4 bi-weekly transaction deep dives?

 5      A.  Yes, I did.

 6      Q.  Because you're bolded in there, you were a

 7 mandatory attendee, right?

 8      A.  I actually think the bold refers to the people

 9 who were actually at the particular meeting.  It says

10 "Participants in bold."

11      Q.  As opposed to calling in?

12      A.  Or for whatever reason weren't on the call

13 that day.  These were calls.

14      Q.  Do you know when the transaction deep dives

15 started?

16      A.  I'm not sure of the exact timing, although, as

17 I recall, it was shortly after some of the integration

18 activities started, so probably around early to mid

19 2006.

20      Q.  How long -- are they still going?

21      A.  No, they're not.

22      Q.  How long did they last?  Do you recall when

23 they were ceased -- when they ceased?

24      A.  I don't recall that.  I'm sorry.  I just don't

25 recall.
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 1      Q.  Were they going last year?

 2      A.  No.  They haven't been happening for some

 3 period of time.

 4      Q.  The third item on the -- third agenda topic,

 5 "System Migration Update - Steve."  Was system

 6 migration one of the accomplishments or concerns?

 7      A.  As I recall, we always wanted to stay updated,

 8 as this said, on what was going on with the plans for

 9 migration.  And this was Steve Parsons.  He attended

10 meetings related to the migration.  So this was our

11 effort to make sure we were up to date on any of the

12 plans for migration.

13      Q.  But I think you said the deep dive would be

14 called either to reflect on accomplishments or to look

15 at concerns.  I'm wondering whether system migration

16 was considered an accomplishment or a concern?

17 "Challenges" you may have said instead of "concern."

18      A.  I guess what I missed was, this was also an

19 opportunity for updates that related to what was going

20 on with the integration.

21      Q.  In that bullet, we are told in the third

22 sub-bullet under RIMS, "Ellen and AJ have advised Doug

23 we will still have business on RIMS for a few years

24 until Work Package 5 implements."  Do you see that?

25      A.  Yes.



6100

 1      Q.  "Pkg" is "package," right?

 2      A.  Yes, it is.

 3      Q.  Do you know what Work Package 5 is or was?

 4      A.  As I recall, it was the plan to sunset RIMS.

 5      Q.  So RIMS sunsetting itself was given a work

 6 package?

 7      A.  Yes, I believe it was.

 8      Q.  And that was so that there would be budget

 9 associated with the costs of bringing down the system?

10      A.  That would be my understanding, budget, a plan

11 to get the -- to complete the sunsetting of the system.

12      Q.  Do you know when Work Package 5 was initiated?

13      A.  I'm not sure of the exact date.  When we were

14 looking at the prior document, which was I believe in

15 the 2009 plan, I saw some dollars associated with it.

16 So I would say at least at that point.

17      Q.  5 is a pretty low number, it seems to me.

18 What did you have to have -- what were the criteria to

19 create a work package?  Was there a dollar threshold

20 associated or some other -- what made something a work

21 package topic?

22      A.  You know, I wasn't involved in establishing

23 the work package.  I don't remember a criteria of what

24 made one 1 and what made another one 5.  All I really

25 recall is it was a listing of various work packages.
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 1      Q.  So "Work Package 5" is not just a numbering of

 2 each of the work packages but is a priority or

 3 something?

 4      A.  No.  My statement was I didn't think it was a

 5 prioritization.  It was just a numbering.

 6      Q.  So the first work package of some set was

 7 called Work Package 1, and we kept on going from there?

 8      A.  Yes.  There were different work packages that

 9 represented different items.

10      Q.  Did transactions or operations or claims have

11 work packages?

12      A.  No.

13      Q.  So "work package" is a uniquely IT concept at

14 United?

15      A.  The only time I've heard the reference to work

16 packages was related to the migration of the PacifiCare

17 systems.  That's the only time I've heard that term.

18      Q.  Do you know whether Work Package 5 included

19 all three platforms or just RIMS?

20      A.  I'm not sure without looking back at the

21 document.  I don't recall.

22      Q.  Was August 27 of 2007 the first time that you

23 had generally advised people that you would still have

24 business on RIMS for a few more years?

25      A.  I think we were all aware that we would
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 1 continue to have business on RIMS for some period of

 2 time.  As we went through time and maybe dates changed

 3 on when the migration was planned to happen, it was

 4 important that we stay updated so that we could,

 5 particularly, plan for our staffing in claims related

 6 to the systems we would be servicing.

 7      Q.  In 2006, when you started in early 2006, do

 8 you recall the target date for the migration of the

 9 work off of RIMS onto the United platform?

10      A.  I don't recall the date.  I actually think it

11 was in one of the documents that we looked at.

12      Q.  I think so too.

13      A.  I would to have go back and look.

14      MR. VELKEI:  551.

15      MR. STRUMWASSER:  Thank you.

16      Q.  So the savings realization date would begin on

17 5 of '07, and all the customers would be migrated by

18 5 of '08, right?

19      A.  It looks like that was the original plan as of

20 4/06 or at least an early plan as of 4/06.

21      Q.  So when did it become apparent to you that

22 those things would not happen on 5/07 or 5/08?

23      A.  I don't recall the timing.  It was an

24 iterative process of continuing to look at dates for

25 migration, dates for how we would migrate.  So I just
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 1 recall that changing over time.

 2      Q.  Do you know why the migration didn't happen on

 3 5/07 and 5/08?

 4      A.  No, I don't.  I think, as I look back, any

 5 time you gain more information as you go through an

 6 integration or migration process, you learn more.  And

 7 that might adjust the timing of when you're making

 8 changes.  That would have been true in our area.

 9      Q.  But you don't recall specifically why the

10 migration of RIMS to the United platform didn't occur

11 on the original schedule?

12      A.  I don't recall.

13      Q.  You never asked anybody?

14      A.  Again, what I would understand was that it was

15 just ongoing consideration.  I think there was careful

16 consideration across all of our platforms on what

17 should migrate first, what should migrate second, what

18 shouldn't we migrate.  That's what I recall is just

19 those discussions happening over time.

20      Q.  In the original conception of this migration

21 that you had in early 2006, what would be impact have

22 been on your claims staff to be handling claims on UNET

23 rather than RIMS?

24      MR. VELKEI:  Calls for speculation.

25      THE COURT:  If you know.
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 1      THE WITNESS:  The only thing I know is that we

 2 would have staff who would no longer be processing on

 3 RIMS.  They might have had other opportunities to

 4 process.  Obviously people who know claims processing

 5 are valuable.  We've even seen that, as the RIMS

 6 membership has declined, we've been able to reallocate

 7 resources as we've had capacity on some of our other

 8 platforms.  So, I think our folks are valuable, but in

 9 the end, they wouldn't be processing on RIMS any

10 longer.

11      MR. STRUMWASSER:  Q.  So it was not the case that

12 the migration contemplated the staff that was working

13 on RIMS migrating its work to UNET.  Rather, the

14 concept at the beginning was that the work would move

15 to UNET and the staff that was doing the work on RIMS

16 would cease to be employed; is that right?

17      A.  Again, I don't remember any conversation about

18 the staff not being employed at all.  I just remember

19 our staffing models are based on the volumes we have.

20 Just as the membership has declined today, we adjust

21 our staffing accordingly.  We've been fortunate that

22 we've been able to allocate those resources to other

23 systems, and that would always be our goal.

24      Q.  But the initial plan for migrating RIMS to

25 UNET was not based on the decline in PacifiCare insured
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 1 lives.  It was based, you testified yesterday, on the

 2 notion you were going to take that work and move it

 3 over to UNET, right?

 4      MR. VELKEI:  Objection, calls for speculation,

 5 lack of foundation.

 6      THE COURT:  Overruled.

 7      THE WITNESS:  Can you ask your question again?

 8      MR. STRUMWASSER:  Q.  Sure.  We talked about this

 9 yesterday, that the way in which you're going to

10 actually get rid of RIMS is you're just not going to

11 have any more PacifiCare claims, right?

12      A.  Yes, that would be true.

13      Q.  But that the original concept was a more

14 traditional migration in which there would be

15 PacifiCare claims, but they were going to be migrated

16 over to the United platform, right?

17      A.  I want to make sure I'm clear.

18      Q.  Sure.

19      A.  So my understanding from the beginning was

20 that, over time, the RIMS system would go away.  When

21 that happened, the claims that were related -- that had

22 been processed on RIMS would now be processed on UNET.

23      Q.  Right.  So was there a view in 2006, was there

24 any discussion in 2006 about, for example, training the

25 staff that was using RIMS on how to process claims on
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 1 UNET?

 2      A.  We actually did train some staff on how to

 3 process on UNET.  We made a later decision to bring

 4 them back to PacifiCare processing.  As we've talked

 5 about, we had some increasing volumes over a period of

 6 time.  We wanted our RIMS-trained staff to do that.

 7          But there was also a very concerted effort,

 8 where we could, to cross-train RIMS staff on NICE, RIMS

 9 staff on ILIAD, and vice versa so that we had more

10 diversity on what our staff could process.

11          As a result of that, as I mentioned, we've

12 been able to move some staff over to other PacifiCare

13 legacy platforms where we still have a need for staff

14 support.

15      Q.  But I understand, then, that you had not moved

16 any of the PacifiCare staff from RIMS processing to

17 United platform processing; is that right?

18      A.  We actually have some staff in our office

19 today who support -- I mentioned the small team of UNET

20 processors.

21      Q.  Right.

22      A.  Some of those people did come from RIMS

23 processing.  They don't -- the intent was not for them

24 to process PacifiCare legacy business so much.  They

25 just handle general United claims coming through.
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 1      Q.  You said that there was an increase in -- I've

 2 forgotten what you've said -- business or claims or

 3 activity such that you had to bring people back into

 4 the RIMS team; is that right?

 5      A.  Yes.  We made a decision to bring experienced

 6 RIMS examiners back to RIMS, particularly to support

 7 reworks that we did throughout the 2007-2008 process.

 8 It was important to have experienced RIMS examiners do

 9 that.  United could train others on the UNET platform.

10      Q.  So you never brought anybody back to do new

11 day claims, but you did bring people back to handle the

12 increase in reworks?

13      A.  As I recall, yes, because they were

14 experienced examiners, yes.

15      Q.  And the people that you brought back, were

16 they brought back through Chimes?

17      MR. VELKEI:  Through.

18      MR. STRUMWASSER:  Q.  Chimes, C-H-I-M-E-S?

19      A.  So my understanding of Chimes is it's a system

20 to bring in temporary employees.  These were PacifiCare

21 employees in San Antonio.  They were the whole time.

22      Q.  You are aware that at least one point -- well,

23 you are aware that Chimes is a temp agency, right?

24      A.  Actually, I believe Chimes is a tool that we

25 use to contract with temporary employees, whether
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 1 through agencies or directly.

 2      Q.  And that was used to bring some of the former

 3 PacifiCare employees back to help work on PacifiCare

 4 work on a temporary basis at some point, right?

 5      A.  Yes.  In Cypress we were fortunate to be able

 6 to bring some staff back to help us through the rework

 7 projects that we talked about.  So we did bring them

 8 back through Chimes because we knew that was a

 9 short-term need for those employees.  So rather than

10 hire them and have to release them later, it made sense

11 to bring them in on a temporary basis.

12      Q.  So the influx in reworks was serviced in part

13 by bringing in temps -- bringing in former PacifiCare

14 employees on a temporary basis, right?

15      A.  So we did -- yes, we brought in -- we did

16 bring in temps, although they're experienced RIMS

17 examiners, to help us with the increase that we had in

18 reworks at that time.

19      Q.  Let's go back to 525 for a second.  There's a

20 description here of a process -- starting on the second

21 page, 8680 -- for requesting a new project.  Do you see

22 that?

23      A.  Yes.

24      Q.  The first step is that a project is submitted

25 versus PROMPT, right?
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 1      A.  Yes.

 2      Q.  Are you familiar with PROMPT?

 3      A.  Yes, I am.

 4      Q.  What is that?

 5      A.  I would describe PROMPT as a tracking tool for

 6 identifying system projects and carrying them

 7 through -- carrying them through the process of

 8 implementation.  It's really a tracking tool for system

 9 enhancements or system updates.

10      Q.  And when a system -- excuse me -- when a

11 request is made, it is input into PROMPT and goes to

12 whom?

13      A.  Generally, the process would be that someone

14 would put the recommended project in the system.  Then

15 it would go to the IT organization to determine, at a

16 high level, the cost.  Depending on the cost of the

17 project, there might also be a return on investment

18 done, so, "Does this project justify itself in doing

19 it?" which would be typical in an IT world.

20          And then at that point, it would go to a group

21 of people or a person who would determine whether or

22 not to move that project forward.

23      Q.  Who are those people or person?

24      A.  I see Sue Berkel's name on here.  That's who I

25 think of as, from a PacifiCare standpoint, really took
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 1 the lead on approving projects, making recommendations

 2 on projects, since she was familiar with the PacifiCare

 3 platforms.

 4      Q.  Now, as the manager of work on RIMS, would a

 5 RIMS project be a topic that you would be consulted on?

 6      A.  Generally, I would be aware of it, yes.

 7      Q.  You have carefully distinguished between

 8 "consulted" and "aware of."  Did you have approval

 9 rights or obligations, responsibilities with respect to

10 projects entered into PROMPT that affected the RIMS

11 platform?

12      A.  I did not have approval rights.  Again, there

13 was a group who looked at a broader perspective across

14 all projects, not just for claims, to make decisions on

15 which projects in the end would be funded.

16      Q.  And if you've got two RIMS projects, one of

17 which you thought was really urgently needed and the

18 other of which you thought wasn't necessary or might

19 even be bad, you would communicate that to whom?

20      A.  As I recall at that time, it would have been

21 to Sue Berkel.  She may have had someone in her

22 organization who coordinated that.

23          Generally -- and this is the way we would

24 always ID projects -- they would be prioritized as a

25 high priority, a medium priority, a low priority so
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 1 that we could determine in the grand scheme of things

 2 what was most important.

 3      Q.  You said "we could determine."  Does that mean

 4 you had a role to play in determining what was most

 5 important?

 6      A.  For claims projects, certainly I would have

 7 been indicating what I viewed as high -- of high,

 8 medium, or low importance, yes, working with the team

 9 who put those requests together.

10      Q.  I'm sorry?

11      A.  Working with the team who would have put those

12 requests together.

13      Q.  By "claims projects" in your prior answer, you

14 would include IT projects for RIMS, right?

15      A.  I would include IT projects for RIMS that were

16 specific to the claims portion of RIMS.

17      Q.  What other portion of RIMS is there?

18      A.  We do eligibility on RIMS.  We do care

19 management on RIMS.  There are a lot of other functions

20 that utilize RIMS.

21      MR. VELKEI:  Your Honor, 525, our records show

22 date is June 5th, of 2007.

23      MR. STRUMWASSER:  2010?

24      MR. VELKEI:  '7.

25      THE COURT:  Say again which one.
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 1      MR. VELKEI:  525.

 2      MR. STRUMWASSER:  That makes sense.

 3      THE COURT:  What do you have?

 4      MR. VELKEI:  June 5th, 2007.

 5      THE COURT:  I have June 4th.

 6      MR. STRUMWASSER:  I was going off of the document

 7 titled, which had June 4th embedded in it.  But it's

 8 not surprising that it would have been last saved on

 9 June 5th.

10      MR. VELKEI:  So it sounds like we're agreed on

11 that date.

12      THE COURT:  All right.

13      MR. VELKEI:  Also 460, your Honor, the date I have

14 is September 29th, 2007.

15      MR. STRUMWASSER:  You know what?  Can we just do

16 this later?

17      THE COURT:  Sure.

18      MR. VELKEI:  Sure.

19      MR. STRUMWASSER:  Q.  So, now, following up on

20 your most recent answers, did you observe in 2007, '8,

21 or '9 a decrease in projects requested for RIMS claims

22 operation?

23      A.  Are you saying a decrease from prior years?

24      Q.  Yeah.

25      A.  I'm not sure I could even comment on that
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 1 because I didn't have ownership for the RIMS, even the

 2 claims portion of RIMS, continually in the time before.

 3 So my experience is more in the time that I managed the

 4 claims process for RIMS and our other two platforms.

 5      Q.  You did manage the claims processes on RIMS in

 6 '04, right?

 7      A.  For a period of time, yes.

 8      Q.  During '04, you would have been consulted

 9 about these projects?

10      A.  Again, it's a long time ago.  I'm sure I was.

11      Q.  So in '07, did you observe any drop in project

12 requests from '06?

13      A.  I don't recall that.  As I recall, as we moved

14 forward into later '07, early '08, particularly because

15 of I think Sue's involvement in this, as she moved into

16 her operations role, I did start to see more projects

17 being put in place for our three -- actually, for

18 primarily NICE and for RIMS.

19      Q.  Now, in '04, when you would see these projects

20 coming through, would you have a sense of what the

21 budget was for such projects?

22      MR. VELKEI:  Are we talking about a capital budget

23 or something else?

24      MR. STRUMWASSER:  Yeah, capital.

25      MR. VELKEI:  I'm not -- that may be apples and
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 1 oranges.  Capital budgets, capital improvements for

 2 technology?

 3      MR. STRUMWASSER:  IT capital budgets and IT

 4 projects.

 5      Q.  It projects involving the claims function on

 6 RIMS would have come through you in '04, right?

 7      A.  For some period of time, yes.  I would --

 8 similar process.  I would have seen projects coming

 9 through.  I would have seen dollars associated with

10 each project.

11      Q.  And you would have a responsibility for

12 commenting and helping prioritize, right?

13      A.  Yes, basically the same process as we're

14 talking about here.

15      Q.  And in '04, when you had this responsibility,

16 were you aware of what the capital budget for IT

17 improvements on RIMS or in general for IT improvements

18 on claims platforms was?

19      A.  I may have been.  If I could see a document of

20 '04 costs, I would know.  It's just a very long time

21 ago.

22      Q.  Okay.  But you may have been aware of the

23 capital budget for '04, but you are not now -- you do

24 not now remember whether you were?  Is that a fair

25 characterization of your testimony?
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 1      A.  I would remember -- I remember that I saw

 2 numbers related to specific projects related to claims.

 3 I don't recall if I saw the overall capital budget.

 4      Q.  But you're quite confident you did not see the

 5 overall capital budget for IT capital projects for

 6 claims in '07 or '08; is that right?

 7      A.  Again, I don't recall seeing that.

 8      Q.  Do you remember in 2007 discussing an

 9 enhancement called "FETrain" -- capital F, capital E,

10 capital T-R-A-I-N?

11      A.  I remember the request for an enhancement

12 called FETrain.  I'm not sure of the exact timing on

13 that.

14      Q.  The enhancement was to help with member

15 eligibility lookup for PHS, right?

16      A.  Yes, it was.

17      Q.  That's one of those things that would have

18 come across your desk as a project that you would be

19 given the opportunity to comment on and advise on?

20      A.  Yes, I was aware of that project.

21      Q.  And the enhancement to FETrain was being

22 proposed because of issues PacifiCare was having with

23 provider and member matching, right?

24      A.  When I think of FETrain, it really is to --

25 it's more around eligibility, since we offer -- we had
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 1 three different platforms for PacifiCare.  There are

 2 also platforms for United as well.  But primarily for

 3 PacifiCare, a provider might send a claim in to a

 4 general mailbox.  And that might be a RIMS mailbox.

 5 But in reality, that member sat on NICE, so they sent

 6 all the claims to one place, which would be typical of

 7 providers.

 8          So the need was to be able to make sure that

 9 we knew, even if it wasn't a RIMS member and it

10 appeared that way, that actually that was a member who

11 should have been -- who was on the NICE platform.  So

12 we would make sure and give their claims to NICE

13 platform.

14      Q.  And in order the make that determination, it

15 was necessary to extract the member number from the

16 claim and look that member up on your database to

17 determine what product he or she was insured under,

18 right?

19      A.  I would describe it as looking -- taking the

20 member number and looking at it across the three

21 systems to see if that member number existed on one of

22 those three systems.

23      Q.  One of the terms you would use for that is

24 member matching, right?

25      A.  Yes.
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 1      Q.  At this time in '07, PacifiCare was having

 2 issues with matching the incoming numbers to the

 3 members, right, incoming claims to the members?

 4      A.  There were certainly situations where, if you

 5 were only looking up one system, you wouldn't

 6 necessarily know that that member was enrolled on a

 7 different platform -- so NICE versus RIMS, for example.

 8      Q.  But you wouldn't be looking at just one

 9 system, would you?  You'd have a claim coming in, and

10 you would do a lookup to determine which product that

11 member is insured under, right?

12      MR. VELKEI:  Are you talking about the FETrain or

13 what was in place absent that FETrain system?

14      MR. STRUMWASSER:  Q.  What was in place absent the

15 FETrain system?

16      A.  It was more of a manual process to look, and

17 if the claim -- if it looked like the claim was for

18 RIMS, for example, if it looked like the claim was for

19 NICE, if there wasn't a member tied -- that matched

20 that claim coming through, then the assumption would

21 have been the member was not eligible when, in fact,

22 they could have been on another system.

23          That's why we needed something like FETrain,

24 to be able to look across the different platforms.

25      Q.  Right.  Did you ever hear anyone say that the
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 1 FETrain enhancement was a relatively low-cost,

 2 high-improvement enhancement?

 3      A.  I may have.

 4      Q.  And that it was expected it would improve

 5 member and provider matching?

 6      A.  It would do that, yes.

 7      Q.  Was FETrain implemented?

 8      A.  FETrain has been implemented, yes.

 9      Q.  When?

10      A.  I'm not sure of the exact date, probably late

11 2008, early 2009.  In the interim, we had a solution

12 called the AS400 that we could actually do lookup

13 in AS400 because it was a system for our pharmacy

14 company.  And they had the same need, to look across

15 all of our platforms.  So we were able to utilize

16 the AS400 to be able to go in and validate which system

17 the claim should go into.

18      Q.  And you were using AS400 because initially,

19 when the FETrain enhancement was proposed, there was

20 some significant resistance to it?

21      A.  You know, I don't recall significant

22 resistance.  I will say at the time, I think we found a

23 way that we could accomplish it that was readily

24 available that didn't require the time that it would

25 take to get FETrain up and running.  So I think we came
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 1 up with a more immediate solution.  Did it cost less?

 2 Yes.  But it met our needs.

 3      Q.  If it met your needs, why did you end up

 4 implementing FETrain?

 5      A.  The main reason for FETrain, again, it would

 6 support that need that we talked about across

 7 PacifiCare platforms.  But particularly as we've gone

 8 over time and we run our claims through a common front

 9 end for United, it allowed us to be able to say, "Oh,

10 this is a United claim.  This is a PacifiCare claim for

11 RIMS."  It just expanded the capability to be able to

12 make sure we were routing the claims to the appropriate

13 system, whether ours or within one of the United

14 platforms.

15      Q.  That's something you couldn't do with AS400?

16      A.  Right.  AS400 was specific to the PacifiCare

17 platforms.

18      MR. STRUMWASSER:  One more exhibit, if I may, then

19 we'll be lunch ready.

20      THE COURT:  Sure.

21      MR. STRUMWASSER:  554, your Honor?

22      THE COURT:  Yes.

23      MR. STRUMWASSER:  An e-mail, top date December 18,

24 2007.

25          (Department's Exhibit 554, PAC 0130310
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 1           marked for identification)

 2      THE COURT:  554 is an e-mail with a top date,

 3 December 18th, 07.

 4          Can I remove the confidentiality designation?

 5      MR. VELKEI:  One moment, your Honor, I'll give you

 6 an answer.  Let me just run through this really quick.

 7          Yes, your Honor, no problem with

 8 confidentiality.

 9      THE WITNESS:  Okay.

10      MR. STRUMWASSER:  Q.  Do you recognize this

11 e-mail, Ms. Vonderhaar?

12      A.  I'm sure I received it.  Again, it was quite a

13 while ago, but I recognize it, sure.

14      Q.  You do recognize it?

15      A.  I recall the general topic, sure.

16      Q.  Those are all perfectly decent answers.  If

17 you are confident you received it but you don't

18 recognize it, or you remember the topic but not the

19 document -- all those are perfectly good answers.  We

20 just want to know what your state of recollection is.

21      A.  I recall the topic.  I vaguely recall this

22 e-mail.

23      Q.  Perfect, thank you.  So we start with an

24 e-mail at the bottom of the first page.  And it was

25 only fidelity to the --



6121

 1      THE COURT:  Yes, the second page.

 2      MR. STRUMWASSER:  Q.  -- that caused us to produce

 3 the second page, trying to keep the document integrity

 4 the way it was produced.

 5          So at the bottom of the first page, we have an

 6 e-mail from Ms. Berkel, who writes that, "Because of

 7 the DMHC and CDI investigations, PacifiCare has been

 8 focused on paper claim and secondary document process

 9 flow since the spring of '07."  Do you see that?

10      A.  Yes.

11      Q.  Is that consistent with your recollection?

12      A.  Yes, we had been working on improvements to

13 the process, yes.

14      Q.  As a result of the investigations by the

15 agencies?

16      MR. VELKEI:  Says "as part of."

17      MR. STRUMWASSER:  Q.  As part of the

18 investigations by the regulatory agencies?

19      A.  You know, my recollection is, while that was

20 certainly part of it, we certainly had recognized some

21 of these issues ourselves.  I mean, we saw it in our

22 process.  So I would say it was both.

23          We were looking at items we were seeing, and

24 we were also responding to the regulators.

25      Q.  So one of the things that Ms. Berkel says you
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 1 were seeing was that, during the period she references

 2 here, the 74,000 out of 120,000 claims per month had

 3 matching problems, right?

 4      A.  That's her statement, yes.

 5      Q.  And do you dispute it, or is it not correct?

 6      A.  I'm assuming, if she wrote it, it's true, yes.

 7      Q.  She refers to that as a huge 62 percent.

 8 Would you characterize -- assuming those numbers to be

 9 correct, would you characterize that as a huge mismatch

10 rate?

11      A.  I'm not sure what she exactly meant by "huge."

12 I also can't tell from this what piece of this would

13 apply to PLHIC.  Again, our much larger volume was on

14 NICE.  So it is a larger number than we've had to deal

15 with historically.

16      Q.  That is as to say that the number of

17 mismatches, the percentage of mismatches was larger?

18      A.  Yes, I believe that's what this states and

19 what I recall.

20      Q.  She says that it's imperative to come to a

21 solution, given the lack of matches -- "given the lack

22 of match" is the way she phrased it there.

23          Do you agree that, at this point in December

24 of '07, that it was imperative to come up with a

25 solution?
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 1      A.  I recall that we were very focused on

 2 solutions that would assist this process at that time,

 3 yes.

 4      Q.  Do you agree that it was imperative to do so?

 5      A.  I recall that it was imperative to find a

 6 solution, yes.

 7      Q.  And Mr. Parsons replies, and he describes the

 8 efforts to get funding for the FETrain enhancement for

 9 member eligibility lookup for PHS platforms, right?

10      A.  Yes.

11      Q.  Were you involved in those efforts?

12      A.  No.  I might have provided some information or

13 my team would have for those efforts, but I was not --

14 this was part of the -- looks like the United process

15 around capital requests.

16      Q.  By the way, you testified here a little

17 earlier that the RIMS platform was working the same

18 after the acquisition as it did before.  Do you recall

19 that testimony?

20      A.  I would say the RIMS platform -- yes, from

21 a -- nothing was changed in the core RIMS platform from

22 before the acquisition until after.  It was basically

23 the same platform that we were processing claims on.

24      Q.  I believe your testimony was more than just

25 that it was the same platform.  Your testimony was that
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 1 it seemed to be functioning the same.

 2      A.  I would say that, in the overall claim

 3 process, sure, we processed claims the same way through

 4 RIMS as we did before.

 5      Q.  It wasn't functioning the same for matching,

 6 was it?

 7      A.  Again, the matching itself was related to --

 8 this issue, was related to individuals looking across

 9 various systems, not related to RIMS itself but

10 matching between different systems.

11      Q.  And that problem, that matching between

12 systems, that was a problem that had become more

13 pronounced after the acquisition, right?

14      A.  We did have -- as Sue says here, yes, we had

15 more issues related to that that we were focused on

16 correcting.

17      Q.  Back to the Exhibit 554, Mr. Parsons describes

18 efforts to get funding for the FETrain, and he reports

19 that he met with Ami Hinrichs, A-M-I, H-I-N-R-I-C-H-S.

20 Who is Ami Hinrichs?

21      A.  I don't know that name.

22      Q.  And that Mr. or Ms. Hinrichs wants you to go

23 back and look for alternatives or work-arounds given

24 the, quote, "difficulty into getting any new requests

25 into a TOPS release," unquote.  Do you see that?
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 1      A.  Yes.

 2      Q.  What's TOPS?

 3      A.  TOPS is a -- as far as I know, it is a general

 4 term for a United platform for group processing.

 5      Q.  Was it your understanding at this time that

 6 there was difficulty getting new requests into a TOPS

 7 release?

 8      A.  I wouldn't have really had that knowledge as I

 9 didn't work on that platform.

10      Q.  The cost of the enhancement is said to be

11 $65,000.  Is that -- would you agree that that is a

12 relatively low cost for a high value enhancement?

13      A.  I would say relatively, yes, relatively.

14      Q.  Did you agree this was a high value

15 enhancement?

16      A.  I certainly viewed it as that way, which is

17 why we continued to focus on getting it implemented in

18 our system.

19      Q.  He says that, "Given the relatively low cost

20 and high value associated with this enhancement, we

21 clearly didn't expect to meet up with this much

22 resistance."  Do you see that?

23      A.  Yes.

24      Q.  Do you know whose resistance Mr. Parsons is

25 citing here?
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 1      MR. VELKEI:  Calls for speculation.

 2      THE COURT:  If you know.

 3      THE WITNESS:  I don't know.

 4      THE COURT:  All right.

 5          Return at 1:30?

 6          (Whereupon, the luncheon recess was taken

 7           at 12:06 o'clock p.m.)
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 1                    AFTERNOON SESSION

 2                        ---o0o---

 3          (Whereupon, the appearance of all

 4           parties having been duly noted for

 5           the record, the proceedings resumed

 6           at 1:25 o'clock a.m.)

 7      THE COURT:  We'll go back on the record.  I

 8 received the 551 that's redacted successfully.  And the

 9 Bates number for -- which one were we doing now --

10 yeah, 549.

11      MR. STRUMWASSER:  549.  We now have a Bates

12 numbered version which the reporter has and will be

13 able to insert.

14      THE COURT:  Did you want to talk about dates while

15 you were at it?  You had a 460?  Was that the one?

16      MR. VELKEI:  Yes, your Honor.

17      THE COURT:  Okay.  I had 10/1/07, so that's not

18 right.

19      MR. VELKEI:  Seems to be a little bit of a

20 discrepancy or variance.  I have September 29th, '07.

21      THE COURT:  Is that all right?

22      MR. STRUMWASSER:  Sure.  I think it really goes to

23 the question of what we believe the operative date is

24 defined as.  I was going off of either the date that

25 was -- the doc date field or in some cases the date
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 1 that was embedded in the title.  I don't care.

 2      MR. VELKEI:  Maybe we could confer.

 3      THE COURT:  Confer and advise.

 4      MR. STRUMWASSER:  Why don't we just pick one and

 5 if anything ever matters, nobody has waived their right

 6 to claim the other.

 7      THE COURT:  All right.  9/29/07.  And I agree, if

 8 for some reason it makes a difference, if there's a

 9 weekend or something --

10      MR. VELKEI:  Understand, and agreed as well.

11      THE COURT:  Anything else?  No?

12          Let's begin.  Thank you.

13     DIRECT EXAMINATION BY MR. STRUMWASSER (resumed)

14      MR. STRUMWASSER:  Q.  Afternoon, Ms. Vonderhaar.

15 Do you happen to recall when the matching issue that we

16 were talking about this morning was discovered?

17      A.  Can you -- when it started?  I'm sorry.

18      Q.  Sure.  We were talking about a matching issue

19 in which there was -- that we had comments from

20 Ms. Berkel about 62 percent mismatching and all that.

21 Do you recall that.

22      MR. VELKEI:  This is on 554?

23      MR. STRUMWASSER:  Yeah.

24      THE WITNESS:  Yes.

25      MR. STRUMWASSER:  Q.  And my question is, do you
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 1 recall when this matching problem was first discovered?

 2      A.  I want to start by -- I looked back at this

 3 document over lunch just to refresh myself a little

 4 more too.  And when I look at Ms. Berkel's e-mail,

 5 which I wasn't originally copied on, what I see is

 6 referring to UHG overall, not just the PacifiCare

 7 legacy platforms.

 8          So I think you probably want to talk to her

 9 when she testifies about that particular issue because

10 I was just focused on PacifiCare legacy.  So you know,

11 again, my focus was on any matching challenges that we

12 have.  And for RIMS, those would have been minimal,

13 just making sure we had a tool in place which the AS400

14 was able to do for us, that would let us look across

15 the PHS platforms.

16      Q.  Is it your testimony that the matching problem

17 being addressed by Ms. Berkel in 554 did not apply to

18 PHS?

19      A.  When I look at what she wrote -- and again, I

20 didn't write this -- but particularly because she's

21 talking about FETrain being on the TOPS platform,

22 that's a United platform.  So when I think about this,

23 I'm thinking, again, in terms of the PHS platforms.

24      MR. STRUMWASSER:  Could I have my question read

25 back?
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 1      THE COURT:  Sure.  I don't think she was implying

 2 that.  She's just saying a small portion of it.

 3          But go ahead.

 4          (Record read)

 5      THE WITNESS:  When I look at what she wrote

 6 before, I see across all UHG platforms.  To me it's

 7 more around -- after the acquisition, we had UHG

 8 membership growth in California as well as PacifiCare

 9 legacy.  I think that's what she was referring to.

10 Again, I guess I would ask that she be asked that

11 question.

12      MR. STRUMWASSER:  Your Honor, I'd like an answer.

13      THE COURT:  Okay.  I think the question is, are

14 you saying it didn't have anything to do with

15 PacifiCare, or there was a portion of it that was part

16 of PacifiCare?

17      THE WITNESS:  Okay.  That's fair.  I would say

18 there was a small portion of it because RIMS is such a

19 small piece of the overall membership, even on the

20 PacifiCare legacy systems.  So, yes, there was some

21 impact, but not to the magnitude that she was talking

22 about as I see down below.

23      MR. STRUMWASSER:  Q.  Now, PacifiCare had three

24 main platforms that were serving its various

25 memberships, right?



6131

 1      A.  Yes.

 2      Q.  And as I understand it, the problem, the

 3 matching problem with respect to PacifiCare was that a

 4 document, a claim in particular, might be characterized

 5 as a RIMS claim when in fact the person is on NICE, and

 6 if you didn't know it was NICE, you might deny the

 7 claim, right?  That's the problem?

 8      A.  That would be the situation, yes.

 9      Q.  How many claim payment platforms did United

10 have that covered its California business?

11      A.  I'm not sure can I even answer that question

12 because I don't really service United in California.

13      Q.  Do you know of more -- you know that there's

14 UNET, right?

15      A.  Yes, I know that there's UNET.

16      Q.  Do you know of any other claims platform that

17 serves California United customers?

18      A.  I'm not aware of any.  I just wouldn't want to

19 say absolutely.

20      Q.  If it is the case that there is only one

21 claims platform, then this matching problem would not

22 be the kind of problem for United that it was for

23 PacifiCare, correct?

24      MR. VELKEI:  Objection, vague.  There were a

25 million United members in California at the time.
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 1      THE COURT:  Overruled.

 2      MR. STRUMWASSER:  Q.  Do you have the question in

 3 mind?

 4      A.  Could you state your question again?

 5      MR. STRUMWASSER:  Could I have it read, please?

 6          (Record read)

 7      THE WITNESS:  As I'm thinking now, there's also

 8 the COSMOS product, what we talked about earlier, is

 9 used for the Medicare business for United.  Remember we

10 do both commercial and Medicare.  And that would be a

11 United Medicare product.

12          So again, a claim could go potentially there

13 as well as it could to UNET.

14      MR. VELKEI:  Just so the record's clear, your

15 Honor, the document refers to multiple UHG platforms.

16      MR. STRUMWASSER:  Q.  United had a single database

17 for all of its members, did it not?

18      A.  I'm really sorry.  I can't speak to the United

19 structure.

20      MR. STRUMWASSER:  Okay.  I'd like to have marked

21 as -- 555?

22      THE COURT:  Correct.

23      MR. STRUMWASSER:  -- an E-mail chain with a top

24 date of August 13, '09.

25      THE COURT:  555 is an e-mail chain with a top date
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 1 of August 13, 2009.

 2          Can I remove the confidential designation?

 3      MR. VELKEI:  Yes, your Honor.

 4          (Department's Exhibit 555, PAC0132504

 5           marked for identification)

 6      THE WITNESS:  Okay.

 7      MR. STRUMWASSER:  Q.  Okay.  You remember this

 8 e-mail?

 9      A.  Yes, I do.

10      Q.  You remember sending the message at the top

11 dated August 13 at 11:57 a.m.?

12      A.  Yes, I do.

13      Q.  You remember writing a second sentence, "They

14 don't have the same issues since virtually all their

15 commercial claims are processed on UNET"?  Do you

16 remember writing that?

17      A.  Yes.

18      Q.  Was that true?

19      A.  For commercial?  Yes, that's my understanding.

20      Q.  Is it still your testimony that the bulk of

21 the claims that Ms. Berkel is referring to in 554 are

22 not PacifiCare?

23      A.  Again, my statement was I'm not sure.  In

24 looking at it, it appears that it's broader than the

25 PacifiCare legacy business.
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 1      Q.  I understand that the scope may be broader,

 2 but is it your testimony that, sitting here now, you

 3 know for a fact that the majority of the claims cited

 4 by Ms. Berkel were United and not PacifiCare claims?

 5      A.  I can't say for sure.  But, again, when she

 6 was referencing all of them, PLHIC is such a small

 7 piece of that overall number, and so when I think --

 8 break that down into how this relates to PLHIC, it

 9 would be a small number of that total she's talking

10 about.

11      Q.  So it is your testimony that when -- on 554,

12 when Ms. Berkel refers to 120,000 claims per month,

13 PLHIC is a small proportion of that?

14      A.  Again, yes, that's what I would believe.

15      Q.  Is it your testimony that PacifiCare is a

16 small portion of that?

17      MR. VELKEI:  Objection, irrelevant.  PacifiCare is

18 the HMO product.  And now there's -- the issue here is

19 PPO and RIMS, specifically PPO California, not all of

20 this other stuff.  So it's irrelevant what portion of

21 the rest of this is PacifiCare-related.

22      MR. STRUMWASSER:  And the specific issue is a

23 matching program that would send RIMS claims to NICE or

24 ILIAD, or ILIAD claims to RIMS.

25      THE COURT:  All right.  I'll allow it.
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 1      THE WITNESS:  Can you state your question again,

 2 please?

 3          (Record read)

 4      MR. STRUMWASSER:  The word "that" is the 120,000

 5 claims per month.  And this question now is PacifiCare

 6 not just PLHIC.

 7      THE WITNESS:  Again, it's hard for me because I

 8 don't know definitely what she was speaking to here.

 9 So if this is indeed regarding UHC -- I'm not sure what

10 number she used for this -- then PacifiCare would be a

11 small piece of that.

12      MR. STRUMWASSER:  Q.  I understand that "if."  But

13 is this in fact about UHC?  Is that your testimony,

14 that you know it is, or do you just not know?

15      MR. VELKEI:  Your Honor, I think this is

16 argumentative.  554 specifically references a tool that

17 is utilized -- and Ms.  Vonderhaar testified to this --

18 for both UHG and PacifiCare's FETrains.  AS400 is

19 specific to PacifiCare.  So these are apples and

20 oranges.  I'm not sure 555 does anything to shed any

21 doubt on testimony with regard to 554.

22      THE COURT:  All right.  But unfortunately,

23 Ms. Vonderhaar came back after lunch and changed her

24 testimony.  And now he has the right to cross-examine

25 her on that change, and I'm going to allow it.
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 1      MR. STRUMWASSER:  Q.  So I mean, look, it could be

 2 very easy, Ms. Vonderhaar.  If you just don't know how

 3 many of these 120,000 claims are United, PLHIC, or

 4 PacifiCare not PLHIC, you should feel free to say that

 5 if that's the case.  But if you think you know that the

 6 majority of that 120,000 claims per month is in fact

 7 United, then I'd like to know if that's your testimony.

 8      A.  I don't know that for a fact.  Again, I think

 9 Ms. Berkel would be the best person to address that.

10      Q.  Fair enough.  Do you have any basis,

11 Ms. Vonderhaar, for believing that the 62 percent

12 mismatch rate would not apply to PLHIC?

13      A.  As I think back in time, I don't recall that

14 as a mismatch rate for PLHIC.  I don't recall.  I also

15 know that, during this time, we were meeting our

16 turnaround time standards for PLHIC every month.

17          So this is a front-end process that, they were

18 mismatching; we were looking for a tool to fix that to

19 make it easier for the team who is looking at the paper

20 claims coming through.  But I don't recall it as being

21 significant in the sense that it ever impacted our

22 turnaround times, actually processing the claim through

23 the system.

24      Q.  Okay.  Let's go to the bottom of 555.  We have

25 here an e-mail to you from Ms. Andrews asking for
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 1 access to AS400 for your transaction staff and for your

 2 contractor, correct?

 3      A.  Actually, this was asking for continued access

 4 to the AS400.  We were already using it.

 5      Q.  Now, my recollection is that you testified

 6 that FETrain was implemented late '08 and the beginning

 7 of '09.  Is that still your recollection?

 8      A.  Again, as I recall, I didn't know the exact

 9 date.  My recollection is it was implemented somewhere

10 through the process.

11      Q.  Okay.  So may we infer from the August 13, '09

12 e-mail that is 555 that, as of August 13, '09 FETrain

13 had not yet been implemented?

14      A.  That sounds correct if we're still utilizing

15 the AS400, yes.

16      Q.  Now, we know that FETrain was going to cost

17 $65,000 to implement, right?  You saw that exhibit?

18      A.  Yes.

19      Q.  How much did it cost United or PacifiCare to

20 make AS400 available?

21      A.  There was no cost because it was a readily

22 available system that would do what we needed.

23      Q.  And so the saving for not doing FETrain was

24 65,000 bucks, right?

25      A.  All I know is that was an estimate at the time
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 1 of that e-mail.  I'm not sure if that ended up being

 2 the actual cost or the actual savings.

 3      Q.  And the actual cost was, in fact -- whatever

 4 it was, that cost was incurred eventually, right?

 5      A.  I believe so, yes.

 6      Q.  Then we have an e-mail from you to Robert

 7 Hiatt.  Who is he?

 8      A.  As I recall from this e-mail, I believe Robert

 9 was the person who granted access to the AS400 for

10 prescription solutions.

11      Q.  At the top of the second page, you're

12 explaining why it's important.  And the second full

13 paragraph of the page says, "The ability to determine

14 prior eligibility through the AS400 system is a

15 commitment we made to the California regulators as a

16 part of our corrective action, so critical we be able

17 to continue."  Do you see that?

18      A.  Yes.

19      Q.  That references a commitment made to

20 Department of Insurance, doesn't it?

21      A.  I did not have communication around

22 commitments to Department of Insurance.  It may have

23 been.  I know specifically it was a commitment to the

24 DMHC.

25      Q.  Take a look at Ms. Andrews' e-mail at the
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 1 bottom of Page 2.  Does that refresh your recollection

 2 as to which agency to whom the commitment was made?

 3 I'm talking about the second to last sentence of the

 4 first paragraph.

 5      A.  Yes, that refreshes my memory.  So from

 6 Ms. Andrews' statement, that was committed to the CDI,

 7 yes.

 8      Q.  Now, on the -- on your e-mail at the top of

 9 the first page, you're explaining why continued access

10 to AS400 is required, right?

11      A.  Correct.

12      Q.  You say, "While it may not contain all legacy

13 PHS members, it is still our best avenue to verify

14 membership eligibility across platforms."  Do you see

15 that?

16      A.  Yes.

17      Q.  What were you doing if you had a name that was

18 not carried -- contained on AS400?

19      A.  As I recall at this time, we had training

20 materials for the staff, who would -- it would in

21 essence be looked at manually across each system to try

22 to catch anything that wasn't caught through the AS400.

23      Q.  And this manual process, that happened after

24 there was an initial misrouting?

25      MR. VELKEI:  Objection, it's not a misrouting.
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 1 It's somebody mailing it to the wrong address.  So this

 2 is no mistake of PacifiCare or any United platform.

 3 The whole purpose of this is, if it goes to the wrong

 4 address, what does the company do or does it know what

 5 to do with that information.

 6      MR. STRUMWASSER:  You know, I think it's an

 7 interesting characterization of whose mistake it is,

 8 but -- and it's also interesting testimony from

 9 Mr. Velkei, but I'd like an answer to my question.

10      MR. VELKEI:  I'm not testifying.

11      THE COURT:  Could you repeat the question?

12          (Record read)

13      THE COURT:  I'll allow it.

14      THE WITNESS:  When I think of that process, I

15 think of the fact that it -- that these are paper

16 claims.  For whatever reason, that claim did not match

17 to an original system.  It's not a misrouting.  It's a

18 mismatch.

19          At that point, the person would make a

20 decision on which system that claim should go to,

21 either through the AS400 or through looking across the

22 systems.

23          Again, at this time, you know, we'd come

24 through remediation around the topic.  We have trained

25 staff.  We have re-looked at all of our processes.  At
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 1 this point, we are -- the great majority of these

 2 members would already be in the AS400.  There's

 3 membership from all three of the core platforms.

 4          So from a PacifiCare standpoint, this would

 5 cover the majority of it.  Otherwise it's our

 6 responsibility to make sure that claim gets to the

 7 right place.

 8      MR. STRUMWASSER:  Q.  Ms. Vonderhaar, the question

 9 was, did the manual process happen before or after the

10 claim went to the wrong computer?  That's my question.

11      A.  Can you state your question one more time.

12      Q.  You described this manual process for the

13 mismatches where the AS400 process didn't produce a

14 match.  And I'm asking you, did that occur before or

15 after it went to the wrong computer?

16      A.  My belief is, as I understand the process,

17 that these are not in the claims system yet because we

18 have not determined eligibility.  Again, these are

19 manual claims that we need to look at.  So my

20 understanding is it's -- at this point, it's before

21 it's in the other system, based on what I know.

22      Q.  The last sentence of the first paragraph,

23 "Since we have implemented the lookup through AS400 as

24 part of our corrective action plan, we have not

25 encountered the same issues we did prior and want to
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 1 continue to keep this issue off the regulatory radar

 2 screen."

 3          What were the issues you encountered prior?

 4      A.  As I think I stated earlier, we did have some

 5 issues when we had claims that -- because of the

 6 multiple platforms that we had.

 7          And because of that issue, this is where AS400

 8 came in.  We looked at, What could we do to improve

 9 this?  We knew we had an issue.  We put the AS400 in

10 place, and it was a great tool to help us get those

11 claims to the right place the first time.

12      Q.  Ms. Vonderhaar, do you know whether the date

13 received for a claim was recorded before or after the

14 AS400 lookup?

15      A.  The received date is the date that the claim

16 is received at the PO box.  So that's the received

17 date.  It's not when it gets into the system.  That

18 would be typical across any platform.

19      Q.  Have you heard the phrase "provider pick

20 meltdown"?

21      MR. VELKEI:  P-I-C?  Would you spell "pick."

22      MR. STRUMWASSER:  P-I-C-K.

23      THE WITNESS:  I don't recall if I've heard that

24 phrase.

25      MR. STRUMWASSER:  Q.  Doesn't ring a bell?
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 1      A.  No.

 2      MR. STRUMWASSER:  I'd like to have marked as our

 3 next in order -- 556 are we on?

 4      THE COURT:  Correct.

 5      MR. STRUMWASSER:  May 17, 2007 e-mail from

 6 Ms. Vonderhaar.

 7      THE COURT:  556 is an e-mail with a top date of

 8 May 17th 2007.

 9          (Department's Exhibit 556, PAC0196101

10           marked for identification)

11      MR. VELKEI:  Your Honor, we can remove

12 confidentiality.

13      THE COURT:  Okay.  Thank you.

14      THE WITNESS:  Okay.

15      MR. STRUMWASSER:  Q.  Do you recall writing this

16 e-mail?

17      A.  To be honest, I don't remember writing this

18 e-mail.  It was a long time ago.  I'm sure I did, since

19 my name is on it.

20      Q.  Does this e-mail refresh your recollection

21 regarding the phrase "provider pick meltdown"?

22      A.  Yes, sure.  It's in the e-mail.

23      Q.  I understand it's in the e-mail.  But does it

24 refresh your recollection as to what the term means?

25      A.  It looks like this was a term that Matt
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 1 Guisinger, who had responsibility for that area, was

 2 terming some of the issues they had around the provider

 3 database.

 4      Q.  Do you know what issues?

 5      A.  There are some things that I recall around

 6 demographic data.  As you see here, contract load,

 7 demographic data, those are some of the things that

 8 come to mind for me.

 9      Q.  Do you recall what made it -- I mean, you

10 express pride or you compliment Mr. -- "Guisinger," is

11 that it?

12      A.  "Guisinger."

13      Q.  "Guisinger," thank you -- for having coined

14 the expression because it is apt.  What is the

15 "provider pick"?  What is that thing that's happening

16 there?

17      A.  So "provider pick" is the ability to -- either

18 for the system or person to determine what provider

19 should be chosen to match to the claim for payment.

20      Q.  So a claim comes in, and you're trying to pick

21 the right provider who submitted the claim?

22      A.  Yes, that's correct.  I think it could be if a

23 provider was loaded in two different ways, so might

24 have worked through two different -- through a group or

25 individually, the provider might be in there twice.  So
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 1 picking the right loading of an individual provider as

 2 well.

 3      Q.  And that provider being loaded twice and

 4 having essentially two separate identities, that did in

 5 fact happen, didn't it?

 6      A.  Yes.

 7      Q.  And you were saying that you're going to have

 8 a meeting with him and Ms. Andrews and -- who's

 9 Congleton again?

10      A.  Jim Congleton worked -- I'm not sure if he

11 still does -- for Matt Guisinger.  He's one of the

12 people who has responsibility for some of the either

13 demographic or contract load, somewhere in the network

14 operations area, loading the contracts and

15 demographics.

16      Q.  And this group was going to walk through

17 current database issues, right?

18      A.  That's my recollection from looking at this

19 e-mail.

20      Q.  What issue was there other than the provider

21 pick meltdown analysis?

22      A.  I view that as kind of a global statement

23 related to any issues that related to the demographics

24 or contract load.

25      Q.  So as far as you recall, all the current
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 1 database issues were implicated by the provider pick

 2 meltdown analysis?

 3      A.  As I read this now, that would be what I

 4 thought he intended from that statement.

 5      Q.  And as you sit here today, that is in fact the

 6 only database issue you recall existing in May of 2007?

 7      MR. VELKEI:  When you say "that," you're talking

 8 about the one about two providers or two --

 9      MR. STRUMWASSER:  The provider pick meltdown

10 analysis.

11      MR. VELKEI:  Objection, vague.

12      THE COURT:  Overruled.

13      THE WITNESS:  As I look at this e-mail, that's the

14 one that comes to mind.  Again, you know, a while ago,

15 so this one certainly is what I see on the page.

16      MR. STRUMWASSER:  Q.  I understand that.  Let's

17 have an understanding here because we're going to be

18 here a while.  If your only understanding is that it

19 comes from the page, then I appreciate your saying "I

20 don't know anything other than this."

21          But I don't want you to recall that there was

22 something else but you don't see it on the page so you

23 think I'm only asking you for what's on the page.

24          I'm asking you now whether you recall anything

25 other than what's implicated by the phrase "provider
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 1 pick meltdown analysis."

 2      MR. VELKEI:  In this e-mail?

 3      MR. STRUMWASSER:  No.  I'm asking whether she

 4 recalls there existing in May of 2007 any other

 5 database issues other than those implicated by the

 6 provider pick meltdown analysis.

 7      THE WITNESS:  Since I wasn't the owner of that

 8 database, I'm not sure how to answer that question.  I

 9 didn't own the database.

10          My concern was understanding any issues that

11 might impact us from a claims standpoint.  Apparently,

12 this was one that did.

13      MR. STRUMWASSER:  Q.  Okay.  So now I'm going to

14 ask you, then -- because what I hear you say is that

15 you're not sure which database issues were implicated

16 by the provider pick meltdown analysis.  So I'm just

17 going to ask you what database issues were you aware of

18 that affected claims in May of 2007?

19      A.  Again, it's hard to remember back to that date

20 exactly.  In looking at this, again, it's recalling to

21 me that there were issues around the providers being

22 loaded, the demographics of the providers, that would

23 make it difficult to pick a provider.

24          I'd be happy to look at a document around that

25 time that described issues, if there were others.  It's
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 1 just hard for me to remember in May what else might

 2 have been happening at that time.

 3      Q.  The paragraph No. 2, "He will provide me with

 4 a list of names from his team to do a more proactive

 5 session with us on the areas that impact contract load

 6 demographic/data, controls, audits, et cetera."

 7          First of all, what did you understand was

 8 going to be discussed about contract load/demographic

 9 data?

10      A.  Again, when I look at this e-mail, it talks

11 about helping us have a better understanding of what

12 would impact contract load.  So when I think about

13 it -- again, I don't recall the specifics, but when I

14 think about a meeting like that, it would have been to

15 help us understand what some of the challenges were,

16 what was causing them and, I would assume, what they

17 were doing to correct them.

18          That would have been my focus from a claims

19 perspective, to understand what they were doing to

20 correct the issues that they had.

21      Q.  So your recollection is that this meeting was

22 being called for them to tell you what they were doing?

23      A.  That's what it looks like, in looking back at

24 this e-mail.

25      Q.  It's funny you say that because the first line
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 1 says that you are looking for a more proactive session.

 2 A report on what we're doing would not be proactive,

 3 would it?

 4      MR. VELKEI:  This is argumentative, your Honor.

 5      THE COURT:  Overruled, but --

 6      THE WITNESS:  When I think of a proactive session,

 7 this was -- we're being proactive to sit down with them

 8 and understand what was going on in their area.

 9 That's, I believe, what I would have meant by that.

10      MR. STRUMWASSER:  Q.  So when you say "proactive

11 session," this isn't a suggestion that you need to be

12 more proactive about anticipating problems coming from

13 data processing.  It's that you need to be more

14 proactive about understanding what data processing was

15 doing?

16      A.  First of all, I wouldn't call this data

17 processing.  It's data entry.  To me, data processing

18 is more a technology term.

19      Q.  Did Mr. --

20      MR. VELKEI:  Let her finish her answer.

21      MR. STRUMWASSER:  I'm sorry, I didn't realize you

22 weren't done.

23      MR. VELKEI:  She just got started, it sounded like

24 to me.

25      THE COURT:  Do you have more?
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 1      THE WITNESS:  Yes.

 2          So Matt Guisinger and his team own that area.

 3 I worked with them.  I -- that's their expertise to

 4 understand what's going on and to make changes and

 5 corrections as needed.  It looks likes from this e-mail

 6 it was a time that we actually needed to sit down

 7 together and understand more about what the issues were

 8 that they were addressing and what they were doing to

 9 correct those.

10      MR. STRUMWASSER:  Q.  Was Mr. Guisinger in IT?

11      A.  No.

12      Q.  Where was he?

13      A.  He worked in -- on the network side of the

14 house.  I believe -- I'm not sure if it was called that

15 at this time.  But I call it network operations.  He

16 has the responsibility for entering contracts in the

17 system, entering demographic information into the

18 system, or making sure it -- it gets into the system in

19 whatever mechanism that it comes through.

20      Q.  So with that explanation, now, what was it

21 that was going to be discussed proactively about

22 contract load and demographic data entry?

23      MR. VELKEI:  Objection, asked and answered.

24      THE COURT:  Overruled.

25      THE WITNESS:  Again, I don't even recall the
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 1 actual meeting, but when I read the document, my

 2 expectation would have been that they were going to

 3 provide us more information about contract load, any

 4 issues they had and what they were doing to correct it

 5 and any implications it might have had on my team.

 6      MR. STRUMWASSER:  Q.  What does the term

 7 "controls" refer to here?

 8      A.  When I think of controls in this e-mail, it

 9 would be they would -- part of that meeting was for

10 them to be talking with our group about the controls

11 they have in place around data entry of provider

12 information.

13      Q.  And in your opinion in May of '07, were the

14 controls adequate?

15      A.  Again, it's not my area of expertise.  I'd

16 rather have someone in that area address it.  My

17 concern was there were things that were happening that

18 would impact my claims process.

19      Q.  Is it fair to infer from the fact that

20 "controls" is listed here that you felt there were

21 things that were impacting your work that implicated

22 the controls that Mr. Guisinger's group were

23 maintaining?

24      A.  It sounds like we could have had concerns

25 about that if we were going to talk about it in a
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 1 meeting.  I don't know if it was concerns or they were

 2 just going to walk us through the controls that they

 3 had.  We might not have been aware of that at the time.

 4      Q.  And audits, what audits are we talking about?

 5      A.  I believe in this context, audits would have

 6 been what is the process to audit the demographic

 7 loads, the contract loads that this team was

 8 responsible for.

 9      Q.  And Ms. Vonderhaar, in the first paragraph,

10 you started out saying you've scheduled a meeting to

11 walk through the current database issues.

12          Is it your testimony that this meeting that

13 we've just talked about and the topic we've talked

14 about was called -- that the database issues were not

15 concerned but were just, "Let us know what's going on"?

16      A.  No.  I believe I stated I was always concerned

17 about things in upstream areas that would impact my

18 claims operation.

19      Q.  Now, these provider matching issues, they

20 continued into 2008, didn't they?

21      A.  Again, it's hard to recall the timing.  If

22 there's a document that shows that, I'd be happy to

23 take a look at it.  I don't know the exact timing.

24      Q.  Let me just ask you first.  Do you recall

25 being the owner of a so-called project charter?



6153

 1      A.  I have been owners of project charters in my

 2 career, yes.

 3      Q.  So project charter, when it's capitalized, is

 4 still just a general term, a generic term?

 5      A.  Yes.

 6      MR. STRUMWASSER:  Ask to have marked as 557 a

 7 project charter.

 8      THE COURT:  Does it have a date associated with

 9 it?

10      MR. VELKEI:  We can find out, your Honor.

11          (Department's Exhibit 557, PAC0269395

12           marked for identification)

13      THE COURT:  All right.  Sometime prior to August

14 29th, 2008 would be my guess.  Right?

15      MR. VELKEI:  Seems about right.  We'll get you the

16 specific answer today or tomorrow.

17      THE COURT:  All right.

18      THE COURT:  What about the confidentiality

19 designation?

20      MR. VELKEI:  This one I'd need to talk to the

21 client about, the percentages, metrics.

22      THE WITNESS:  Okay.

23      MR. STRUMWASSER:  Q.  Do you recognize this

24 document?

25      A.  Yes.
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 1      Q.  Can you shed any light on the timing of it?

 2 Do you recall when it was?

 3      A.  Based on what I see on the second page on the

 4 estimates, it was in August of '08, the August of '08

 5 time frame.

 6      Q.  So would you agree that, as late as August of

 7 2008, you were still having significant provider

 8 matching problems?

 9      MR. VELKEI:  I'm not sure she agreed that there

10 were some in '07.  Objection, mischaracterizing

11 testimony

12      THE COURT:  She agreed at some time there were.

13 Overruled.

14      THE WITNESS:  I wouldn't describe them as

15 significant if that was the term you used.

16          When I think of this timing in '08, we were

17 continuing to invest and make sure we were addressing

18 any areas that were causing us some front-end

19 challenges.

20          But again, when I think of PLHIC, we were

21 meeting our turnaround times throughout this time

22 period.  So while it's important to address front-end

23 issues, they were still being matched in a time frame

24 that we could process them through the system in time.

25      MR. STRUMWASSER:  Q.  It is in fact true that,
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 1 during the period referenced here, 43.6 percent of the

 2 claims with an unmatched provider were linked more than

 3 five calendar days from receipt between April and

 4 August of '08, right?

 5      A.  Yes.

 6      Q.  And that that was contributing delays in

 7 claims processing?

 8      A.  Again, it might have moved it a little further

 9 back from where it was if we didn't have these issues.

10 But again, we were meeting our turnaround times for the

11 PLHIC product during this time frame.  So, made us --

12 our job a little more challenging when we actually were

13 processing the claim because he had less time, in

14 essence, to do our work on the claim.  But we were

15 still meeting our turnaround times.

16      Q.  Do you agree that the delays because of the

17 unmatched provider issue were resulting in potential

18 for interest, penalties, and regulatory fines?

19      A.  Certainly delays can lead to those things.

20 But again, when I think of PLHIC in particular, from a

21 turnaround time standpoint, we were processing 95

22 percent of our claims within the required time frame.

23 So it might have had some impact, a small impact, given

24 the fact that our turnaround times were very good.

25      Q.  So it would have been possible for you to have
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 1 regulatory problems even while meeting your own

 2 internal turnaround time requirements, right?

 3      MR. VELKEI:  Objection, misstates the testimony,

 4 calls for a legal conclusion.

 5      THE COURT:  If you know.

 6      THE WITNESS:  I just think this document was

 7 laying out the potential that can happen with delays.

 8 It was specific to this problem statement, which the

 9 importance was to try to shorten that time frame.

10          Again, we were meeting our turnaround time.

11 So I don't really see this issue at this time impacting

12 the ability to do that.

13      MR. STRUMWASSER:  Q.  Turnaround times are

14 internal goals, correct?

15      A.  We do have internal goals for turnaround time,

16 yes.

17      Q.  Is it your testimony that, if you meet your

18 turnaround time goals, there is no potential for a

19 regulatory fine, interest, or penalty?

20      A.  So to clarify, there could be -- if we're

21 meeting a -- let's say, 95 percent turnaround time,

22 that means some are falling outside of that.  Then,

23 yes, we would pay interest on those, any penalties that

24 would apply.  That would be part of the process.

25          But again, I think that's standard industry
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 1 practice to be around the turnaround time that we

 2 operate under.

 3      Q.  The matching problem is described here in the

 4 problem statement as a problem, is it not?

 5      A.  Well, we view anything, you know, that causes

 6 us to not be as effective as we could be as a problem.

 7 And just for clarity, this is actually part of a Six

 8 Sigma project, which is -- I'm not sure if you're

 9 familiar with Six Sigma, but it's a very specific plan

10 of how you address problems or issues.

11          And there's always a problem statement.  It

12 doesn't matter what project it is, it describes it as a

13 problem statement.

14      Q.  Ms. Vonderhaar, based on your experience does

15 the possibility of regulatory fines and penalties have

16 and impact on a health insurer's efforts to comply with

17 the law?

18      A.  Can you -- I'm not sure I understood your

19 question.

20      Q.  Sure.  Does the potential for interest,

21 penalties -- strike "interest."

22          Does the potential for penalties and

23 regulatory fines have an impact on a health insurer's

24 effort to comply with the law?

25      A.  You know, I'm not a legal or regulatory
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 1 person.  I would defer that question to someone in one

 2 of those organizations.  My goals were to -- in this

 3 case, from a claims standpoint, to meet my -- get

 4 claims through as fast as we could.  Obviously, we

 5 don't want to pay interest and penalties.  If something

 6 does go over 30 days, because at times they do, we pay

 7 interest as appropriate.

 8      Q.  Ms. Vonderhaar did you fill in the boxes in

 9 557?

10      MR. VELKEI:  Fill in the boxes?

11      THE COURT:  Did she type in the material?

12      THE WITNESS:  No I did not.

13      MR. STRUMWASSER:  Q.  Did you come up with the

14 text for any of these boxes?

15      A.  No, I did not.

16      Q.  Did you approve it?

17      A.  I reviewed the document with the team, yes.

18      Q.  Who drafted this?

19      A.  I believe it was John Murray, since he was the

20 black belt on the project.

21      Q.  So as far as you know, the reference to

22 potential penalties and regulatory fines was not a

23 motivating factor in undertaking this project?

24      MR. VELKEI:  Objection, misstates the witness's

25 testimony, argumentative.
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 1      MR. STRUMWASSER:  I'm just asking what she is

 2 knows.

 3      THE COURT:  Overruled.

 4      THE WITNESS:  Again, we never want to pay interest

 5 if we can avoid it.  We never want to pay penalties.

 6 So in my mind, this is an effort to continue to improve

 7 our processes so we keep ourselves in the best

 8 position.

 9      MR. STRUMWASSER:  Q.  Ms. Vonderhaar, if FETrain

10 enhancement had been funded and implemented in December

11 of 2007, do you think there would have been a 43.6

12 percent claims -- of claims unmatched in mid 2008

13 having a more than five days' lag time?

14      MR. VELKEI:  To be clear, the document says 43.8

15 percent of claims --

16      THE COURT:  6.

17      MR. VELKEI:  43.6 percent of claims with an

18 unmatched provider.

19      MR. STRUMWASSER:  I think that's my question.  But

20 let's be clear here.

21      Q.  If FETrain enhancement had been funded, would

22 you expect 43.6 percent of the unmatched provider

23 claims to take over five days to link?

24      A.  As I recall this project, you don't see the

25 term "mismatched," right?  So our discussion earlier
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 1 was around mismatched claims across systems.  So the

 2 AS400 was the system that helped us with that.

 3          As I recall about this project, it was -- for

 4 whatever reason, a claim was not matching to a

 5 provider.  There was something that was keeping that

 6 claim from matching to a provider.  So in my mind,

 7 they're different topics.

 8      Q.  One is a match to the provider.  The other is

 9 a match to the member?

10      A.  Right.

11      Q.  And FETrain wouldn't have helped you with

12 provider match?

13      A.  No, it was just for eligibility match.

14      Q.  I understand that's true for AS400, that could

15 only match with the providers, right?

16      A.  AS400 was just for eligibility, correct.

17      Q.  Right.  But is it your testimony that FETrain

18 would not match providers, it only matched members?

19      A.  Correct.  FETrain would have just given us

20 that same ability across all United platforms.

21      Q.  Ms. Vonderhaar, during the planning for

22 PLHIC's integration, did you ever hear it said that

23 PLHIC was overstaffed?

24      A.  I never recall hearing that PLHIC was

25 overstaffed, no.
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 1      Q.  Did you ever hear it said during that period

 2 that PLHIC was -- PLHIC's then-existing budget was

 3 inflated?

 4      A.  I don't recall hearing that about PLHIC, no.

 5      Q.  And it wasn't your view of it, was it?  You

 6 did not think that PLHIC's existing budget was

 7 inflated, did you?

 8      MR. VELKEI:  Vague as to time, lack of foundation.

 9      THE COURT:  He said at the time of the

10 integration.  I'll allow it.

11      MR. STRUMWASSER:  Q.  At the time of planning for

12 PLHIC's integration, you did not think that PLHIC's

13 then-existing budget was inflated, did you?

14      MR. VELKEI:  To be clear, your Honor, I think this

15 witness has testified she didn't have visibility into

16 the budget.  Now she's being asked to opine on whether

17 the budget was accurate, and she didn't prepare it.

18 What budget?  The 2006 budget?  The 2007 budget?  What

19 budget are we talking about?

20          There's been no budgets put in front of this

21 witness, and suddenly she's been asked to opine on what

22 the budget is and whether it's consistent with staffing

23 models post acquisition.

24      MR. STRUMWASSER:  I have no idea what he's talking

25 about, but the point is this is a witness who was
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 1 involved in the integration, in the determination of

 2 budgets and FTEs for the post-mergered organization.

 3      MR. VELKEI:  Your Honor, the witness testified she

 4 had limited role in terms of integrating her claims

 5 processes outfit in looking for duplication

 6 opportunities to save money.  Now we're talking about a

 7 general PHS budget?  It's way beyond this witness's

 8 expertise.

 9      THE COURT:  If you limit it to the scope of her

10 knowledge, I'll allow it.

11      MR. STRUMWASSER:  Q.  So far as you knew as a

12 PLHIC legacy employee in early 2006, did you have the

13 view that PLHIC's budget was inflated?

14      MR. VELKEI:  Are we specific to her areas of

15 operations, claims operations?

16      MR. STRUMWASSER:  So far as she knew.

17      THE COURT:  I'll allow it.

18      THE WITNESS:  Remember that, prior to the

19 integration, for at least the year prior to that, I was

20 doing other projects.  I wasn't really engaged in the

21 budgeting process for PLHIC.  There would be nothing

22 that would make me think it was over-inflated.

23      MR. STRUMWASSER:  Q.  In 2004, were you

24 responsible for the claim budget for PLHIC?

25      A.  Yes, for the period of time that I managed the
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 1 national service center.

 2      Q.  And during that period, did you believe that

 3 PLHIC's budget was inflated for claims?

 4      A.  Not that I recall.

 5      Q.  In your opinion, was the PLHIC claims

 6 organization at the beginning of 2006, as best you

 7 knew, reasonably efficient?

 8      A.  Yes, as best I knew in the model that was

 9 operating in at that time, yes.

10      Q.  As part of the integration activities, a

11 number of legacy PLHIC employees were laid off, right?

12      A.  You know, can I only speak to the number of

13 claims FTEs that we impacted for RIMS in Cypress.  You

14 have to remember, the work, the California work for

15 PLHIC, had already been moving out to other locations.

16 So some of it was done at First Source, which was then

17 Med Plans, some of it was already in San Antonio.  So

18 the numbers that were still remaining in California

19 processing claims on PLHIC, the actual processor number

20 was just a little over 20.  It was a relatively small

21 number of people at that time.

22      Q.  In December of '04, how many people in Cypress

23 reported to you as vice president for claims?

24      A.  I would to have go back and look at org charts

25 because I had more than just claims.  I had claims; I
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 1 had call; I had enrolled and eligibility.  I don't

 2 remember the breakout just for PLHIC claims.

 3      Q.  Do you recall in March of '06 that Uniprise

 4 announced there would be layoffs of PLHIC legacy

 5 employees?

 6      A.  I recall announcements that there would be

 7 layoffs of employees in that time frame.  Some of those

 8 would have been PLHIC, yes.

 9      Q.  And you described yesterday the process by

10 which your integration claims group mapped employees

11 from the two organizations to determine which positions

12 might be eliminated, right?

13      A.  Yes.

14      Q.  In the course of that process, when your group

15 identified two mapped employees -- two positions,

16 rather, excuse me, that could be consolidated into one,

17 was it typically the PacifiCare rather than the United

18 position that got eliminated?

19      A.  I'm not sure I understand your question.

20      Q.  Sure.  You're in the group meeting, and you

21 find that there is a person at PacifiCare and a person

22 at United.  They have exactly the same title.  You dig

23 deeper.  You find out they do the same thing, and each

24 of them takes half time doing it.  And so you come to

25 the conclusion you can consolidate those two positions
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 1 to one position.  That kind of thing happened, right?

 2      A.  Actually, that kind of thing happened

 3 minimally.  We were more focused on -- from a claims

 4 perspective, which is mostly what I can speak to, our

 5 focus was on moving the work that we did for PLHIC, in

 6 particular, out of California, the remaining work.

 7          So that was more -- we have 22 people or

 8 whatever in California.  Now we need that same number

 9 of people, if we're moving work, to be in the other

10 locations that we're moving that work to.

11          So it was a, let's look at the volume of work

12 that's being done in California.  Now we need to move

13 that work elsewhere.  Let's make sure we're staffed

14 adequately to do that.

15      Q.  Isn't it true that, after the integration

16 process, there were fewer people doing claims

17 processing in the unified organization than there were

18 in the two separate organizations?

19      MR. VELKEI:  Are you counting vendors, or are you

20 talking just employee --

21      MR. STRUMWASSER:  Employees.

22      THE WITNESS:  Are you speaking to PLHIC or

23 overall?

24      MR. STRUMWASSER:  Q.  That's my whole point is

25 that the number of claims people that did the things
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 1 that you were over plus the number of United people

 2 that did the corresponding stuff, when the functions

 3 were merged, there were fewer live bodies doing it,

 4 right?

 5      MR. VELKEI:  Your Honor, could I ask that we keep

 6 the questions specific to PLHIC?  It seems to me the

 7 question is are there less -- if you posit to PLHIC, it

 8 seems to have relevance.  Going beyond that, it just

 9 doesn't have any relevance.

10      THE COURT:  I'm going to allow it.

11          Can you read the question back though?

12          (Record read)

13      THE COURT:  So you mean that there were -- there

14 can't be fewer when you merge them.  It wasn't like 20

15 and 20 and then there were 10.

16      MR. STRUMWASSER:  No, fewer than the sum. That's

17 right.

18      Q.  Do you have that question in mind?

19      A.  I'm not sure I do.

20      THE COURT:  So when you merged the United with the

21 PLHIC -- right?  So say you have 20 and 20, and you put

22 them together.  As a sum, they would be 40.  But he's

23 asking whether there were less than the sum of 40 doing

24 those jobs when they were combined.  So 30 people doing

25 those two jobs when they were combined?
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 1      THE WITNESS:  From a claim processing standpoint,

 2 no.  If you're talking about some ancillary roles --

 3 for example, we moved work out of California, so we

 4 didn't need managers in California any longer for that

 5 work, or supervisors -- although we did keep a

 6 supervisor there and we have a manager there.

 7          But generally, that work was moving to other,

 8 in this case, PacifiCare sites.  They weren't United

 9 sites.  So we didn't need that supervisor or manager

10 any longer.  Those people, the new staff, reported to

11 managers and supervisors in the receiving site.  There

12 were some areas, again, outside of processing.  I'm

13 trying to think of an example.

14          So we moved work -- we moved some claims, for

15 example, to vendors.  Right?  We've talked about First

16 Source.  And we did give them some more work.  So while

17 they wouldn't show as FTEs, they were doing the work

18 for us.  And we made sure they had the capacity to do

19 that work.  So in that case, there would be less

20 people.  But it wasn't about having less people to do

21 the work.

22      MR. STRUMWASSER:  Q.  Ms. Vonderhaar, there were

23 discussions in your claim integration group about

24 synergies from FTE reductions, were there not?

25      A.  Yes.
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 1      Q.  And some of those synergies came from

 2 eliminating positions for which United already had

 3 positions doing that work, right?

 4      A.  You know, that -- I don't recall that, because

 5 United didn't have expertise in PacifiCare work.  So I

 6 don't recall that we said, "Today, Sally is doing this

 7 for PacifiCare.  Tomorrow, Joan from United is doing

 8 this work."

 9          We might have moved -- so we had people who

10 worked in quality.  Again, we moved them under a United

11 leader, but they still focused on quality for

12 PacifiCare.  So....

13      Q.  If Sally was a claims processor working on

14 RIMS, by the end of '07, you expected in '06, to have

15 eliminated her position, right?

16      MR. VELKEI:  I'm sorry.  The end of '07 you

17 expected in '06?  Objection.  Vague, your Honor.

18      THE COURT:  Did you understand the question?

19      THE WITNESS:  No I wasn't clear.

20      THE COURT:  You have to repeat it.

21      MR. STRUMWASSER:  Q.  In 2006, you expected to be

22 off of RIMS in 2007, right?

23      MR. VELKEI:  Objection, the documents speak of

24 2008, your Honor.

25      THE COURT:  In 2006 did you expect to be off of
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 1 RIMS by 2007 or 2008?

 2      THE WITNESS:  I believe what we saw said at least

 3 later in 2007.

 4      MR. STRUMWASSER:  Q.  And at that point, all of

 5 the people, all of the FTEs devoted to RIMS claims

 6 processing, would be eliminated, right?

 7      A.  Well, if that had come to be.  It didn't.  Our

 8 decisions in 2006 were based on the claim volumes we

 9 had at that time.  We were making sure we could

10 adequately support the claim volumes that we had on the

11 RIMS system.

12      Q.  But you expected by the end of 2007 to have

13 zero claim volume on RIMS, right, initially?

14      A.  Based on those initial plans, we never staffed

15 thinking of that because we staffed on current volumes.

16      Q.  So you never claimed any synergies from

17 moving -- any personnel-based synergies from moving

18 people off of RIMS on to UNET, "you" being the

19 integration group?

20      A.  If there were, they wouldn't have been claimed

21 in the end because they didn't happen.  Right?

22      Q.  That's a separate question.  You did projected

23 synergies starting in the beginning of 2006, right?

24      A.  Right.

25      Q.  In fact, when you got there in January of
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 1 2006, there were already synergies projected from the

 2 going in position, right?

 3      MR. VELKEI:  There's nothing in the record that

 4 reflects that.  I don't mean to interpose.

 5      MR. STRUMWASSER:  I know you don't mean to

 6 interpose because you didn't.

 7          There is stuff in the record.  We have the

 8 going in position documents.

 9      THE COURT:  Right.

10      MR. VELKEI:  Maybe you can refer her those

11 documents.

12      THE COURT:  I remember those documents.

13      MR. STRUMWASSER:  Then I don't think we need to --

14      MR. VELKEI:  Well, if the witness needs to see it,

15 perhaps you can show it to her.

16      THE COURT:  Well --

17      MR. VELKEI:  It may clarify some of the ambiguity

18 here.

19      THE COURT:  Do you remember if there were

20 synergies projected in the going in position for

21 claims?

22          Right?  We're talking about her area?

23      MR. STRUMWASSER:  Sure.

24      THE WITNESS:  I don't know that I ever saw the

25 going in position documents.  So --
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 1      THE COURT:  I think she did say that, that you

 2 showed it to her, and she didn't recognize it.

 3      MR. STRUMWASSER:  Q.  Okay.  In the beginning of

 4 your work with the group, you already were working on

 5 synergies from FTE reductions projected, right?

 6      A.  Yes.

 7      MR. VELKEI:  If we're going to start a new

 8 document, can I suggest we take a break before we do

 9 that?

10      THE COURT:  Sure.

11      MR. VELKEI:  Thanks.

12          (Recess taken)

13      MR. VELKEI:  I just wanted to put something on the

14 record.

15          We looked at 462, your Honor, which was this

16 document related to the Keep The Lights On committee

17 with Ms. Wolson that was distributed, and confirmed

18 that Ms. Vonderhaar was not an invitee on that

19 distribution.

20      THE COURT:  Okay.  So the witness is looking at

21 this.

22      MR. STRUMWASSER:  That's right.

23      THE COURT:  We can go off the record.

24          (Discussion off the record)

25      THE COURT:  557, we can remove the



6172

 1 confidentiality, but you're still going to look into

 2 the date?

 3      MR. VELKEI:  Yes.

 4      THE COURT:  All right.

 5      THE WITNESS:  Okay.

 6      MR. STRUMWASSER:  Q.  Do you recognize this

 7 e-mail, Ms. Vonderhaar?

 8      A.  I more recognize the document attached to the

 9 e-mail.  But I'm sure I was on the distribution, yes.

10      Q.  So we have, starting at 656, an announcement

11 by Mr. Smith to Uniprise and PacifiCare leadership of

12 the staff reductions and realignments, right?

13      A.  Yes.

14      Q.  And you knew about this decision in advance of

15 this memo, right?

16      A.  Yes, I did.

17      Q.  You contributed to the decision, right?

18      A.  Yes, along with my team.

19      Q.  It is a part of your integration group, right?

20      A.  Yes.

21      Q.  Take a look at the second page, 657 -- next

22 page, 657.  And under the heading "Customer Care and

23 Transaction Operation," the first bullet says that,

24 "Customer care and transactions operations in San

25 Antonio and other places announced position
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 1 eliminations resulting from increased efficiencies" and

 2 so on.  Am I right that, the same day you're an

 3 announcing layoffs in Cypress, you're an announcing

 4 reductions in staffing in San Antonio?

 5      A.  Yes, although there were very few.

 6      Q.  Do you know ultimately how many PacifiCare

 7 claims employees in -- PacifiCare employees in the

 8 claims function lost their jobs because of the

 9 acquisition?

10      MR. VELKEI:  We're focussed on PLHIC claims

11 processing?

12      MR. STRUMWASSER:  Fair enough.

13      Q.  PLHIC claims processing?

14      A.  Again, as I stated earlier, we had already --

15 we were in the process of moving work out of California

16 for PLHIC.  That had been happening throughout 2005.

17 So by the time we got to the March announcement, I

18 believe the number of claims processors for PLHIC that

19 were impacted, it was somewhere around the 20 range, a

20 little higher than 20.

21      MR. STRUMWASSER:  Q.  When you eliminated a

22 position in Cypress because of the earlier 2005

23 decision, was that a one-for-one decision, you

24 eliminated a position in Cypress and added a position

25 in San Antonio?
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 1      A.  I'm actually in 2005, I knew that was going

 2 on.  I don't recall position eliminations.  I don't

 3 know if there were.  People may have been assigned to

 4 other work at that time, I'm not sure.

 5      Q.  I wasn't really asking about individuals.  I

 6 was asking about positions, FTEs.  Do you know whether

 7 the realignment from Cypress to San Antonio in 2005 was

 8 expected to result in a reduction in total FTEs to

 9 impact PLHIC claims?

10      A.  I don't know.  I'm not sure, but I don't think

11 that would have been the strategy.

12      Q.  You don't think that reductions would have

13 been the strategy, or you don't think identical number

14 would have been the strategy?

15      A.  Again, typically when we move work, whether

16 before or after the acquisition, we're utilizing the

17 same number of FTEs to get that work done.  It might be

18 at our site.  It could actually be in a vendor as well.

19 Some of the work was done at Med Plans.  So these

20 wouldn't be internal FTEs, but we would make sure they

21 were staffed to take the work that we are bringing on.

22      Q.  Setting aside the outsourcing piece of it, the

23 principal economic inducement to move a position from

24 Cypress to San Antonio would have been labor costs and

25 other costs in San Antonio as compared to Cypress?
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 1      A.  Yes, primarily labor costs.

 2      Q.  Is it your testimony that none of these

 3 layoffs that are being announced in March of 2006 were

 4 predicated on the assumption that you would be off of

 5 RIMS at any particular time?

 6      A.  Again, I can only speak for claims.  I'm not

 7 aware of positions that we impacted that were with the

 8 thought that RIMS would go away in the future.

 9      Q.  Did 2006, did you have any doubts about the

10 soundness of the idea to close Cypress's claims

11 operation?

12      A.  No.  Again, at PacifiCare, we were already

13 moving work out of Cypress.  And I know we had had

14 discussions ourselves for the same reasons, you know,

15 from a cost standpoint, of going down that road as

16 well.  So I felt like we had laid out a clear plan.

17 Much of the work was already gone already, so it was

18 just really a continuation of a plan that had started

19 earlier.

20      Q.  In 2005, when this plan was -- are you okay?

21      A.  Yes.

22      Q.  In 2005, when this plan was being

23 considered -- was it being considered in 2005, or was

24 it merely being implemented?  Had it already been

25 considered before?
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 1      A.  Can I ask which plan you're referring to?

 2      Q.  The migration of claims from Cypress to San

 3 Antonio pre-acquisition.

 4      A.  It was in process, as I understand, in 2005.

 5      Q.  You weren't involved in that decision?

 6      A.  No, as I didn't have responsibility for claims

 7 processing for California during that time.

 8      Q.  So the decision wasn't made in '04.  It was

 9 made in '05?

10      A.  No.  We -- in '04, when I had responsibility

11 for moving work out to our regions for PLHIC -- I'm not

12 sure exactly when we finished that.  I think a natural

13 progression that the remaining teams used was to look

14 at, "Is there other work that we can move out?"  So

15 that's my understanding.  It was just sort of a

16 progression over time.

17      Q.  At any time prior to December of '05, do you

18 recall any concerns on your own part or anybody else's

19 that closing claims in Cypress would result in lost

20 institutional knowledge?

21      A.  Again, if I can speak for PLHIC, because we

22 had already been transitioning work out, we had -- we

23 were already processing California claims in San

24 Antonio.  We were already processing California claims

25 at First Source.  So we were certainly concerned about
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 1 that, and that's also why we staggered the movement of

 2 work.  We didn't just say, "Tomorrow we're going to

 3 move to work."  We want to made sure we had time to

 4 move it appropriately.

 5      Q.  So is that a "no"?

 6      A.  As it relates to claims and particularly

 7 PLHIC, I would say no.

 8      Q.  As it relates to what would the answer be

 9 "yes"?

10      MR. VELKEI:  Your Honor, irrelevant.  If it

11 doesn't relate to PLHIC, it's not an issue in this

12 case.

13      MR. STRUMWASSER:  It may relate to PLHIC but not

14 the claims.

15      MR. VELKEI:  It may relate to?

16      THE COURT:  -- PLHIC but not to claims.

17          If you know.

18      THE WITNESS:  I don't know.  I don't want to make

19 assumptions for other areas that I didn't manage.

20      MR. STRUMWASSER:  Q.  In connection with the

21 layoffs in claims, did you ever hear it said that the

22 layoffs were going to make it difficult to service

23 PLHIC members?

24      A.  Again, are you saying to claims?

25      Q.  Fair enough.  Let's say all the layoffs
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 1 starting in '05 and continuing through '06 and even

 2 after that.

 3      THE COURT:  She's asking, are you limiting it to

 4 claims?

 5      MR. STRUMWASSER:  Yes, that was in the question.

 6      THE WITNESS:  So now can I hear the question

 7 again?

 8      MR. STRUMWASSER:  Q.  Sure.  In connection with

 9 these layoffs, did you ever hear that the layoffs were

10 going to make it difficult to service PLHIC member

11 claims?

12      A.  I don't recall hearing that.  No.

13      Q.  Did you ever hear it said that United was

14 cutting too deeply as to the post '05 layoffs?

15      A.  I think I may have seen some documents later

16 that might have referenced that, not necessarily

17 specifically to claims.

18      Q.  Did you ever hear it said that PLHIC was

19 losing its institutional memory in any of the PLHIC

20 functions?

21      A.  I don't recall.  I could have seen something

22 like that.

23      Q.  Did you ever hear it said that PLHIC was

24 losing subject matter expertise?

25      A.  Again, I don't recall -- looking across the
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 1 broader organization, maybe I might have heard

 2 something along those lines.

 3      Q.  Ms. Vonderhaar, do you know what a rapid

 4 deployment team is?

 5      A.  That's not really coming to my mind.  If

 6 there's something I could look at, it might refresh my

 7 memory.

 8      Q.  In planning for the layoffs, specifically in

 9 March of '05, do you recall anybody within PLHIC or

10 United saying that United needed to have rapid

11 deployment teams to be ready to quickly handle problems

12 that resulted from the integration?

13      A.  I don't remember that term.  Either at

14 PacifiCare or United, if we were making changes, you

15 would want to have people, whatever scenario, who could

16 quickly focus, you know, on any issues you might have.

17 That would be pretty standard practice.

18      Q.  So you don't remember the term.  But do you

19 recall anybody saying in the beginning of '05, prior to

20 the March 30th layoffs --

21      MR. VELKEI:  '06, you mean?

22      MR. STRUMWASSER:  '06, thank you.

23      Q.  That the -- that, "We need to have groups of

24 people ready to go to deploy to deal with problems that

25 arose because of the integration"?
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 1      A.  Again, I don't recall hearing that back in

 2 2005 or '6.

 3      Q.  Okay.  And so far as you know, were there any

 4 teams formed for that purpose, people who were

 5 exclusively designated to go solve this kind of a

 6 problem or that kind of a problem, after the

 7 integration?

 8      MR. VELKEI:  You're proposing beyond just claims

 9 processing?

10      MR. STRUMWASSER:  At this point, I'd like to know

11 if she knows of any effort.

12      THE WITNESS:  Again, a long time ago.  I don't

13 recall hearing that.

14      MR. STRUMWASSER:  Q.  Were there rounds of other

15 layoffs of employees in legacy PLHIC operations after

16 March 30, of '06?

17      A.  Again, if you look at this document, what was

18 announced on March 30 were layoffs over a period of

19 time.  So there was some impact on March 30th.  I don't

20 recall if any of those were PLHIC for claims.

21          We had a plan to move work over time, so there

22 were different dates of impact.  We announced all of

23 that to our team on March 30th because we really felt

24 like it was important for them to know their future.

25 But again, there were varying dates.
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 1          So yes, I believe we -- the last group that

 2 was impacted was in September, and they knew that on

 3 March 30th.

 4      MR. STRUMWASSER:  I'm going show the witness a

 5 copy of Exhibit 511 in evidence.

 6      MR. VELKEI:  Then, your Honor, on 557, the date is

 7 October 6th, 2008.

 8      THE COURT:  All right.

 9      MR. STRUMWASSER:  While the witness is looking at

10 this, your Honor, we have some concerns about the

11 October date on the 557, since there's a -- 557 has

12 completion dates in August.  And I just -- you know,

13 the data that were produced, including the metadata

14 that were produced to us, did not include that October

15 date.

16      THE COURT:  Okay.

17      MR. STRUMWASSER:  So I think we ought to just hold

18 off, and perhaps counsel ought to confer.

19      THE COURT:  Do you see on the second page?

20      MR. VELKEI:  I do see it.  I'm happy to look at

21 it, and we'll get to bottom of it.

22      THE COURT:  All right.  I'll put a question mark

23 there.

24      MR. VELKEI:  Okay.

25      MR. STRUMWASSER:  I think we're going to possibly
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 1 be back on this question of exactly what a document

 2 date is because it will have this data that shows on

 3 the document, but the document saved date in the

 4 computer --

 5      THE COURT:  When they're, close within two or

 6 three days, it doesn't seem desperate.  But this is a

 7 couple months, so --

 8      MR. VELKEI:  Here's what I suggest.  Let's just

 9 come up with a protocol amongst ourselves at the break,

10 and we'll get it squared away.

11      THE COURT:  That's fine.

12      THE WITNESS:  Okay.

13      MR. STRUMWASSER:  Q.  Ms. Vonderhaar, first of

14 all, this appears to be a draft of a PowerPoint

15 presentation, right?

16      A.  Yes, it does.

17      Q.  I'll ask you first about the draft.  Do you

18 recall seeing this draft?

19      A.  I really don't recall this document.  If I saw

20 it, I don't remember.

21      Q.  So do you recall a similar final, non-draft

22 document?

23      A.  I don't recall even a final of this document.

24      Q.  Do you recall any presentation that you made

25 or attended around April 6th of 2006 regarding Cypress
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 1 operations transition?

 2      A.  Again, I was in a lot of meetings at that

 3 time.  This is not ringing a bell for me.

 4      Q.  Can you tell from the content of this document

 5 who would likely have been the one to present this or

 6 prepare it?

 7      A.  There are a couple of sections.  It looks

 8 like, to me, it's more focused on communicating to

 9 maybe the sales force or something like that, that

10 section is on what's called operations account

11 management, which is an area that was managed by Bill

12 Connolly from -- he was legacy PacifiCare.  He was one

13 of our vice presidents in operations.  But it's not

14 real clear to me who would have prepared it.

15      Q.  Taking a look at the second page, the

16 "Operations" -- "Cypress Operations Strategy."  First

17 bullet says that there's going to be a move out of

18 Cypress to lower cost operations in San Antonio for

19 claim and call functions, right?

20      A.  That's what this document says, yes.

21      Q.  And it happened, didn't it?

22      A.  Well, I would change this to say there were

23 moves other than to San Antonio.

24      Q.  So the person here who drafted this would have

25 been under a misapprehension?
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 1      A.  I have no idea.

 2      Q.  So "Impacts 164 FTEs," does that appear to you

 3 to be incorrect?

 4      A.  No, I believe that's about the right number

 5 across RIMS and the NICE platform.

 6      Q.  That's the number that were impacted by the

 7 2006 decision or by earlier decisions?

 8      A.  As I recall, this is generally the number that

 9 we communicated to on -- at the March 30th

10 announcement.

11      Q.  And the 2005 move of positions from Cypress to

12 San Antonio, that had previously been reported to your

13 staff, right, or announced?

14      A.  As far as I know.

15      Q.  It would have been, right, in a standard

16 operating procedure for your company?  If we're going

17 to move a bunch of positions from one state to another,

18 we're going to make an announcement saying we're doing

19 this, right?

20      MR. VELKEI:  I'm going to -- calls for speculation

21 since this witness testified she wasn't involved in

22 those 2005 transitions or however you want to

23 characterize the staffing change.

24      MR. STRUMWASSER:  And the question is specifically

25 about standard operating procedure.
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 1      THE COURT:  All right.  I'll allow that.

 2      THE WITNESS:  Again, I didn't work in PacifiCare

 3 California at that time, who would have made that

 4 announcement.  But yes, that would be standard

 5 operating procedure as we would make people aware, just

 6 as with we did on March 30th in this case.

 7      MR. STRUMWASSER:  Q.  You assumed when you were

 8 making the announcements for March 30th, the Smith

 9 announcement, that you were only announcing the changes

10 that were attributable to the integration and you were

11 not an announcing then the preexisting migration from

12 Cypress to San Antonio in '05, right?

13      A.  Right.  This was related to the announcements

14 we made on March 30th of the movement of work out of --

15 the remaining work out of Cypress.  Again, a majority

16 of that was HMO, just because of the volumes we had on

17 the HMO product.

18      Q.  In addition to the FTEs above, we know from

19 the bottom bullet on 734 that an additional hundred

20 support positions were lost, right?

21      A.  When I read that, I'm not sure what that's

22 referencing since it was outside of call and claim.

23 I'm not sure.

24      Q.  So call and claim would not have their own

25 support staff; they would get those from some other
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 1 entity?

 2      A.  Again, I just don't know what "support staff"

 3 is reflecting.  For the claim area, the 164, that's the

 4 close number.  That took care of everyone we had in the

 5 transaction area in Cypress with their distribution

 6 of -- disposition for the future at that time.

 7      Q.  So, for example, a receptionist in the claim

 8 area in Cypress, would that person have been on your

 9 table of organization or would that be some other

10 department that provided the person as a service?

11      MR. VELKEI:  Assumes facts not in evidence.

12      THE COURT:  If you know.

13      THE WITNESS:  If there was a receptionist that

14 directly supported the claims organization, yes.

15 Claims was in a large building.  There were multiple

16 functions.  So typically a receptionist would serve the

17 overall operation.  So not necessarily tied to claims.

18      MR. STRUMWASSER:  Q.  So does that suggest to you

19 that there's a -- that those hundred people are those

20 who supported general but not those two specific

21 functions exclusively?

22      MR. VELKEI:  Objection, calls for speculation.

23 The witness testified she didn't know.

24      THE COURT:  If you know.

25      THE WITNESS:  I just don't even want to guess.  It
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 1 could have been in any organization.  I don't recall.

 2      MR. STRUMWASSER:  Page 738.  We have here the

 3 issues and risks.  And I want to ask about the second

 4 bullet, "Increased capacity and exposure with West."

 5 Do you know what that means?

 6          I realize that I'm not the first to ask that

 7 question.

 8      A.  The only -- the word I know in there and what

 9 I think this is referencing is related to customer

10 care.  They used a vendor called West for calls.

11 That's what I would guess this is talking about.

12      Q.  This wasn't a west region thing?

13      MR. VELKEI:  Your Honor, I just want to interpose

14 an objection.  I mean, the witness is now saying she's

15 guessing at what this document she's never seen, was

16 not involved in --

17      THE COURT:  That was a piece of information that

18 might be valuable, and so I'm going to let it stand and

19 see if we can find somebody who might know better or is

20 more sure.

21          But I think there was a different assumption

22 before that piece of information came up.

23      MR. VELKEI:  Good point.

24      MR. STRUMWASSER:  Q.  So we know that, during the

25 2006 period, the western region for PacifiCare was
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 1 called Pacific, right?

 2      A.  In what time frame?

 3      Q.  '06?

 4      A.  Yes.

 5      Q.  And now it's called west?

 6      A.  I believe it's still Pacific.  Prior to '06,

 7 it was the west.

 8      Q.  Oh.  More information, but I'm not sure I know

 9 more.

10          There's a -- the next bullet is Med Plans ramp

11 schedule and execution.  Med Plans, of course, is the

12 vendor that you used to process claims, right?

13      A.  Yes.

14      Q.  They are what became First Source?

15      A.  Yes, they did.

16      Q.  So during this time frame, in this April

17 of '06 time frame, there was an anticipation that Med

18 Plans claims would be ramped, right?

19      A.  We were developing a plan at that point, yes,

20 to move additional claims volume to Med Plans.

21      Q.  So what we have in the third and the fourth

22 bullets taken together is there's a Med Plans ramp-up

23 schedule and a Cypress ramp-down schedule?

24      A.  That was the case, yes.

25      Q.  And the sub -- the first sub-bullet under
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 1 "Stability of Cypress," says, "Assuming severance locks

 2 in Cypress employees."  Do you know how severance would

 3 lock in an employee?

 4      A.  Yes.  As we contemplated what we wanted to

 5 announce on March 30th, we felt like it was really

 6 important to let people know if they had an end date.

 7 We did keep some people, a few people in Cypress, but

 8 if there was an end date of employment, that they would

 9 know that date.

10          Historically when we've done that, people

11 know, "I'm going to be paid through this date."  And

12 then they can take a look at, "Okay.  What kind of

13 severance am I going to get at the end of that time

14 frame?"

15          We felt like that was really important in

16 California because he had people who were pretty

17 long-term employees there.  So they had some things to

18 gain if they stayed with us through the date we had

19 communicated to them.  We viewed that as a positive.

20 And, in fact, the staff did too because then they could

21 make good decisions about their future.

22          Before this time, they were uncertain about

23 their future.  And that's a hard place to be in.  So

24 what we saw from this, it actually did stabilize the

25 work force.  We had a lot of people who stayed in order
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 1 to get that severance.  It was very effective.

 2      Q.  So severance here is severance payment?

 3      A.  Yes.

 4      Q.  Above and beyond the salary you've earned,

 5 right?

 6      A.  Correct.

 7      Q.  So the notion here is, "If you stay until your

 8 termination date, you will get, of course, all your

 9 money and accrued whatevers, and you would also get a

10 severance payment"?

11      A.  That is correct.

12      Q.  And that's the severance lock?

13      A.  I don't know if I would describe it that way,

14 but that is what happened.

15      Q.  Why is "monitor absenteeism" in here?

16      A.  Again, I think any time you're going through a

17 transition, when the staff knows that their positions

18 will be eliminated down the road, you just want to keep

19 your eye on, is that causing people to leave or not?

20 Again, what we found as we went through this, it

21 actually slowed attrition down once people knew their

22 future.  So we continued to monitor it, but I found

23 that to be really not an issue as we went through the

24 process.

25      Q.  Does an absenteeism in PacifiCare care, are



6191

 1 you referring to people who are out of sick leave or

 2 vacation, or are you referring to people who are AWOL?

 3      A.  Absenteeism doesn't mean AWOL.  It means out

 4 on sick leave or out on PTO.

 5      Q.  What were the concerns leading to the

 6 reference to monitoring leadership stability?

 7      MR. VELKEI:  Again, your Honor, I'm just going to

 8 interpose an objection.  She didn't create this

 9 document, never seen it before.

10          If the examiner wants to ask questions about

11 what did she observe in this area, if there were any

12 problems -- I'd just feel much more comfortable if that

13 were the line of questioning as opposed to what did

14 this reference here mean and why is it in there.

15      THE COURT:  If she knows.

16      THE WITNESS:  Can you ask the question again or --

17      MR. STRUMWASSER:  Q.  Sure.  We have a reference

18 to "monitor leadership stability."  Do you know what

19 "monitor leadership stability" refers to?

20      A.  What I would think it means was, again, with

21 any transition such as this, we wanted to make sure

22 that we were retaining leadership that we had planned

23 to keep.  So it was a -- just keeping an eye on that, I

24 would say.  And that would be across probably every

25 function, not just in the claims world.
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 1      Q.  So this is monitoring the continued employment

 2 of your leaders; is that right?

 3      A.  Yes.

 4      Q.  Then the "Leveraging OT across all sites,"

 5 what is that about?

 6      A.  I'm not sure.

 7      Q.  Let's break it down.  "OT" is over time,

 8 right?

 9      A.  Yes.

10      Q.  So what does it mean to leverage over time?

11      A.  What this says to me -- I don't recall this

12 specifically.  But what it says to me is that there

13 are -- a contingency you can put in place.  So for

14 example, if people leave but their job still needs to

15 be done, if you have other employees, they can do

16 overtime.  So they can put in additional hours to do

17 the work for someone who left the organization.  So

18 it's just to give you a safety net.

19      Q.  Then the last item is to assume current

20 turnover rates maintained in receiving sites.

21          By that, I take it you don't want to have an

22 increase in loss of employees at the receiving sites?

23      A.  That would certainly be something you would

24 keep on eye on.

25      Q.  And the receiving sites were San Antonio and
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 1 the other places where work was being transferred to,

 2 right?

 3      A.  Yes, to several sites.

 4      Q.  Do you know whether Uniprise did in fact

 5 monitor turnover rates at the receiving sites?

 6      A.  Yes, Uniprise monitors turnover regularly.

 7      Q.  Do you know what Uniprise observed about

 8 turnover rates at the receiving sites?

 9      MR. VELKEI:  For what period of time?

10      MR. STRUMWASSER:  During the 2006 ramp-down period

11 referred to here.

12      THE WITNESS:  I'd have to go back and look at

13 reports.  I don't recall anything that was a

14 significant concern.

15      MR. STRUMWASSER:  Q.  And in fact, after the 2006

16 layoffs, United did in fact use Med Plans to process

17 PLHIC PPO claims, right?

18      A.  Yes, before and after.

19      Q.  So when did the use of -- when did the

20 outsourcing to Med Plans begin?

21      A.  It actually began in 2004.  I know this

22 because it was when I was working with the national

23 service center.  At that time, we were looking for the

24 ability to have -- just as overtime might be used to

25 help with capacity, we wanted to have a backup to help
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 1 when we had volume fluctuations.

 2          We had that through our Ireland operation for

 3 the HMO business.  We didn't have anything like that

 4 for the PPO RIMS business.  So we became aware of a

 5 vendor, Med Plans, who had experienced examiners on

 6 RIMS.  So they had run the RIMS system, they knew it

 7 well.  And so we began to actually negotiate with them

 8 about doing some work for us to help us in -- again,

 9 with fluctuations of volume, which is pretty typical in

10 our business.

11      Q.  Was there a period in which you contemplated

12 using Med Plans solely or principally for large claims,

13 say, over 40,000?

14      A.  Well, as a matter of fact, in 2006, when we

15 did the transition out of Cypress, one of the things we

16 did move to them were new day claims greater than

17 40,000.

18          They were doing pretty much everything else

19 already.  So we added to their responsibility.  Again,

20 new day claims, so claims coming through door at higher

21 volumes.  They had been processing for us for a long

22 period of time, so we felt like we could give them

23 those additional claims.

24      Q.  That reflects a satisfaction with their

25 performance?
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 1      A.  Overall, we were satisfied.  I think with any

 2 vendor it's an ongoing relationship, and we work with

 3 them over time.  But generally, yes.

 4      MR. STRUMWASSER:  I'd like to have marked as

 5 Exhibit 55- --

 6      THE COURT:  558.

 7      MR. STRUMWASSER:  -- -8 a document entitled

 8 "Uniprise PacifiCare Claim Operations Status Summary

 9 Claim Function."

10      THE COURT:  This has a date at the bottom of

11 5/19/06.

12      MR. VELKEI:  That's what it looks like.

13      THE COURT:  And can I remove the confidential

14 designation or --

15      MR. STRUMWASSER:  Do you know what?  I think it's

16 a duplicate.  It's 550 all over again.  So we'll remove

17 it and save the number.

18      THE WITNESS:  I'm sorry can you repeat that?

19      MR. STRUMWASSER:  These are such memorable

20 documents, you may not remember that you saw this

21 yesterday afternoon.  This is 550.

22      THE COURT:  Do you want to review it?

23      THE WITNESS:  Let me just look it over.

24      MR. STRUMWASSER:  Of course.

25      THE WITNESS:  Okay.
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 1      MR. STRUMWASSER:  Q.  Okay.  So we've already

 2 talked about this.  I don't know that we noted that you

 3 were the PacifiCare leader on this list of projects.

 4 Do you recall that, that you were?

 5      A.  Yes.

 6      Q.  So let's take a look at 321, Page 321, Row 53.

 7 Excuse me.  Row 54, "Migrate claim processing from

 8 higher cost offices to lower cost vendors/providers.

 9 Leverage vendor relationship in India and stateside

10 (Med Plans) to facilitate migration from higher cost

11 operations."

12          And the start date for that is 2/1/06?

13      A.  Yes, based on this document.

14      Q.  What other EDI agreements did PacifiCare have?

15      MR. VELKEI:  I think you mean -- EDI was Row 53.

16      MR. STRUMWASSER:  Oh, yeah, you're right.

17      Q.  What other vendors did PacifiCare have to

18 which 54 refers?

19          Thank you, Mr. Velkei.

20      MR. VELKEI:  Are we focused just on the PPO PLHIC?

21      MR. STRUMWASSER:  Yeah.

22      THE WITNESS:  The only vendor that we've used for

23 PLHIC or was contemplated at this time was Med Plans.

24      MR. STRUMWASSER:  Q.  I understand that was the

25 only vendor you were contemplating going to, but
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 1 there's a reference here to higher cost offices to

 2 lower cost vendors/providers.  So you weren't taking

 3 any work away from other vendors?

 4      A.  No.  I believe this references, again, the

 5 plan to move work from California, from an office.  It

 6 references a higher cost office, not another vendor.

 7 And that to do that, one of our options that we would

 8 work with was Med Plans.  That's what I read here.

 9      Q.  After the transition of work from claims

10 processing functions to Med Plans, United's own vendor

11 management area was given responsibility for monitoring

12 Med Plans, wasn't it?

13      A.  Yes, they were, initially.

14      Q.  Prior to that, your claims unit had

15 responsibility for monitoring Med Plans, right?

16      A.  Yes.

17      Q.  Then that responsibility was transitioned to

18 United when Med Plans took over the work that was being

19 taken from Cypress and given to Med Plans, right?

20      A.  From an ownership standpoint, yes.  We worked

21 very directly with Bill Moore, who was the vendor

22 management person working with Med Plans.  And my

23 claims team in San Antonio, such as Lois Norket, still

24 had contacted with them on a daily basis.

25      Q.  You say you worked closely.  But in fact, the
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 1 transition to United oversight was not smooth.  Was it?

 2      A.  I think that what we found was that, because

 3 the vendor management team didn't really understand the

 4 PacifiCare legacy business, that it just made it

 5 difficult for them to really understand our issues or

 6 portray our issues, which is why we made the

 7 recommendation -- I'm not exactly sure when, but we did

 8 make a recommendation to bring it back under our staff,

 9 under our oversight, which, in my mind, made a

10 tremendous difference once we made that change.

11          Again, it was the same person.  It was Bill

12 Moore, new vendor, vendor management.  But it just

13 changed the approach a little bit and was more

14 effective under our organization.

15      Q.  Do you recall characterizing the transition "a

16 challenge at best"?

17      MR. VELKEI:  Transition of this particular --

18      MR. STRUMWASSER:  Med Plans.

19      THE WITNESS:  The transition of Med Plans, or the

20 transition of vendor management?

21      MR. STRUMWASSER:  Q.  Transition of the vendor

22 management of Med Plans.

23      A.  I might have said that.

24      Q.  It was in December of '06 when it was

25 transitioned back to your group, right?
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 1      A.  I believe that's the right timing.  Again, I

 2 need to look, but that sounds about right.

 3      Q.  And you and Raynee Andrews became the ones who

 4 were the owners of Med Plans at that point, right?

 5      A.  Yes, that's correct.  I would say Raynee

 6 primary oversight.  I was engaged where I needed to be.

 7      MR. STRUMWASSER:  Let's take a look at the

 8 document to be designated -- let's make it 558, an

 9 e-mail dated December 13, '06.

10      THE COURT:  Is this the last one for today?

11      MR. STRUMWASSER:  I think.  Let me just check.

12      THE COURT:  558 is an e-mail with the top date of

13 December 13th, '06.

14          Can I remove the confidential status?

15      MR. VELKEI:  I think so, your Honor.  Just give me

16 a few minutes to read it.

17      THE COURT:  Sure.

18          (Department's Exhibit 558, PAC0187414

19           marked for identification)

20      MR. VELKEI:  Yes, your Honor, not a problem.

21      THE COURT:  Thank you.

22      THE WITNESS:  Okay.

23      MR. STRUMWASSER:  Q.  Do you recognize the e-mail?

24      A.  I remember it in general, yes.

25      Q.  So this e-mail reflects the transition of Med
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 1 Plans accountability back to you and Ms. Andrews,

 2 right?

 3      A.  It's one of the things it references, yes.

 4      Q.  And that was a big relief for both you and

 5 Ms. Andrews, quote, "to get that direct accountability

 6 back so we can manage them better," right?

 7      A.  Yes.

 8      Q.  What were the -- well, was there a problem

 9 with the quality of Med Plans' claims processing?

10      A.  As I recall, Med Plans had areas in quality

11 that they needed to improve.  And we, as we would with

12 ourselves if we had quality issues, which we did from

13 time to time, we worked with them to make sure they had

14 what they needed to effectively train their staff and

15 that they had processes in place to improve their

16 quality, which they certainly did improve over time.

17      MR. STRUMWASSER:  Okay.  Your Honor.

18      THE COURT:  All right.

19      MR. STRUMWASSER:  Thanks very much,

20 Ms. Vonderhaar.  See you tomorrow.

21          (Whereupon, the proceedings recessed

22           at 3:57 o'clock p.m.)

23

24

25
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 1 STATE OF CALIFORNIA     )

                        )   ss.

 2 COUNTY OF MARIN         )

 3          I, DEBORAH FUQUA, a Certified Shorthand

 4 Reporter of the State of California, duly authorized to

 5 administer oaths pursuant to Section 8211 of the

 6 California Code of Civil Procedure, do hereby certify

 7 that the foregoing proceedings were reported by me, a

 8 disinterested person, and thereafter transcribed under

 9 my direction into typewriting and is a true and correct

10 transcription of said proceedings.

11          I further certify that I am not of counsel or

12 attorney for either or any of the parties in the

13 foregoing proceeding and caption named, nor in any way

14 interested in the outcome of the cause named in said

15 caption.

16          Dated the 25th day of March, 2010.

17

18

19                                 DEBORAH FUQUA

20                                 CSR NO. 12948

21
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23

24

25
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 1 WEDNESDAY, MARCH 24, 2010; 9:00 A.M. DEPARTMENT A; ELIHU

 2 HARRIS STATE BUILDING; 1515 CLAY STREET; RUTH ASTLE,

 3 ADMINISTRATIVE LAW JUDGE

 4                            -oOo-

 5           THE COURT:  This is before Insurance Commissioner

 6 of the State of California in the matter of PacifiCare Life

 7 and Health Insurance Company.  This is OAH Case Number

 8 2009061395, UPA 2007-0004.  Counsel are present.  Respondent

 9 is present in the person of Ms. Higa and we are still in the

10 process of examining Ms. Vonderhaar.

11           So here we go.

12                      DIRECT EXAMINATION

13 BY MR. STRUMWASSER:

14      Q.   We were talking yesterday about MedPlans.  Do you

15 recall that?

16      A.   Yes.

17      Q.   As I understand it, in 2006 you were using

18 MedPlans for staff augmentation, right?

19      A.   In 2006 we actually had -- I am not sure what you

20 mean by "staff augmentation," but they were processing

21 certain types of work for us.

22      Q.   So that was the over $40,000 stuff?

23      A.   That was one of the things they process.  They

24 were already processing the PHLIC claims under $40,000.  The

25 only thing we moved in 2006 were claims that were over
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 1 $40,000.

 2      Q.   Is staff augmentation not a term you use in your

 3 daily business?

 4      A.   I think I have staff augmentation when I think of

 5 it related to vendors when you are sending what I would call

 6 overflow work to them.  So that if you have a peak volume,

 7 you send work to a vendor.  In this case MedPlans certainly

 8 was more dedicated to certain types of work that we had

 9 asked them to do verses today we want you to do this,

10 tomorrow we want you to do something else.

11      Q.   So would it be accurate to say that the PacifiCare

12 PPO claims work was being split in -- let's say the second

13 quarter of 2006 between Cypress, San Antonio and MedPlans?

14      A.   In the second quarter, was that your question?

15      Q.   Yes.

16      A.   I would say that is fair because we were still in

17 the process of moving work from Cypress, yes.

18      Q.   At that point the contemplation was that on a

19 going forward basis, the PHLIC PPO claims work would be

20 split between in-house staff in San Antonio and MedPlans?

21      A.   Yes, that was the going-in plan.

22      Q.   So it was not the case then that MedPlans under

23 that plan -- let's call them First Source.  It was not the

24 case then that the plan that was in existence in early 2006

25 was to use MedPlans only for overflow work?
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 1      A.   No, that was not the plan because they already had

 2 work that was assigned to them.

 3      Q.   Other than this over $40,000 claims, what other

 4 categories of work were MedPlans doing -- was MedPlans

 5 doing?

 6           MR. VELKEI:  Vague as to time.

 7           MR. STRUMWASSER:  Same period, second quarter of

 8 '06.

 9           THE WITNESS:  I am trying to recall.  I will give

10 some examples.  They were also doing processing for some of

11 other PPO states and they were doing again the new day

12 processing for PHLIC that was under $40,000.  That was the

13 main thing I recall them doing for PHLIC.

14 BY MR. STRUMWASSER:

15      Q.   So the under 40,000 was being done in-house,

16 right?

17      A.   Primarily the reworks were being done in-house.

18 So, again, we had the more difficult work being done in San

19 Antonio.

20           MR. STRUMWASSER:  I would like to have marked as

21 our next in order, a document dated December 11, 2006.

22           THE COURT:  So it is 560.  It says Operations and

23 Finance, December 11, 2006.

24           Uh-oh.  I have 559 as an email 12/13/10.

25           MS. ROSEN:  We have that as 558.
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 1           THE COURT:  I have Project Overview 5/19/06.

 2           MR. STRUMWASSER:  I think that was already in

 3 evidence.

 4           THE COURT:  That may be a problem.  Hold on.

 5           MR. GEE:  Initially we marked 558 as a Uniprise

 6 Operation Status Summary and that had actually already been

 7 previously marked.

 8           THE COURT:  I have these all in order, so maybe

 9 you need to look at them.  I have 557 as Project Charter

10 possibly 10/6/08.  It is 557.  I have 558, an email with a

11 top date of December 13th of  '06.  So the next is 559.

12           The email on 12/13/10, what happened to that?  The

13 Project Overview of 5/19/06 was withdrawn?

14           MR. STRUMWASSER:  It was a duplicate, right?

15           MR. GEE:  The Operation Status Summary was

16 withdrawn because it was a duplicate.

17           THE COURT:  All right.  559 is Operations and

18 Finance, document dated December 11th, 2006.

19           (Exhibit No. 559 marked for Identification.)

20           THE WITNESS:  Okay.

21 BY MR. STRUMWASSER:

22      Q.   Do you recognize this documented, Exhibit 559?

23      A.   I recognize the type of meeting this was, the

24 attendees and the topics, yes.

25      Q.   What kind of a meeting was this?
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 1      A.   This meeting was a regular -- I think it was a

 2 weekly meeting between Operations, Finance.  Network was

 3 involved.  Different people depending on what the topics

 4 were.  There were some core team members.  It was a regular

 5 review of things that were going on within PacifiCare that

 6 we needed to be, as a team, aware of.  Would have included

 7 updates.  Also, for example, rework projects that were

 8 coming our way.  Things like that that were going on in the

 9 PacifiCare world.

10           Sue Berkel had chaired this meeting as she had

11 taken some oversight over PacifiCare operations.

12      Q.   Do you recall approximately when these meetings

13 started to take place?

14      A.   I am sure it was sometime in 2006.  Sue led these

15 and as she got more involved, they were meetings that she

16 started.

17      Q.   At that point was Ms. Berkel's position was CFO?

18      A.   I don't recall what her title was at this point.

19 At one time she was CFO.  Even in that role she was very

20 engaged in operations of California.  She has always been a

21 very operational CFO.

22      Q.   I just want to flag for right now the second page,

23 005.  And the reference there, you see the second bullet,

24 "Resources - MedPlans is expensive and requires hand

25 holding."  Do you recall that?
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 1      A.   I see that.

 2      Q.   I am curious about "expensive."  I thought

 3 MedPlans idea was to save money.  By what standard was

 4 MedPlans expensive?

 5      A.   I don't recall.  Even talking about this, I am not

 6 sure what she meant by that.  We had good contractual rates

 7 with MedPlans.  From my perspective, they were

 8 cost-effective for us.

 9      Q.   Do you recall whether the bullets under "RIMS

10 Reworks Projects" corresponded to a presentation or a

11 discussion that was led by Ms. Norket?  The second page,

12 "RIMS Rework Project."

13      A.   It doesn't look like Ms. Norket was in the

14 meeting.  I would say since most of these, we didn't

15 actually have the project yet, it was more an indication of

16 projects that were coming our way, but that information

17 would have tended to come from whatever area that there was

18 a project coming to us in claims.

19      Q.   Would that have been your area?

20      A.   As I look through this list, primarily the rework

21 projects that came our way were from Regulatory, from

22 Network.  Again, we would become aware of those projects so

23 we could make sure we had the staff to support them.

24      Q.   The third bullet of the RIMS Rework Projects

25 section on 005 refers to a "current log of 1,281 projects,"
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 1 do you see that?

 2      A.   I do, yes.

 3      Q.   Is it your understanding that a project would have

 4 20 or more claims?

 5      A.   When I look at this -- and again this was a long

 6 time ago -- I believe at the time we didn't actually know

 7 the claim impact of these projects yet.  So a project is

 8 determined -- so CTN, for example, if there was a retro

 9 contract that needed to be corrected in the system, that

10 correction would happen and then there was a team in Network

11 that would run reports to say, okay, we think it might have

12 impacted this many claims, we are going to scrub that.  Once

13 we have that all resolved, we will let Claims know how many

14 claims they need to rework.

15           I believe at this time that 1,281 projects were

16 just that.  They were 1,281 different scenarios that needed

17 to be looked at by the team that corrected the system to

18 determine within each of those, how many claims actually

19 needed to be reworked.  As I recall, we didn't know the

20 claims volume yet for those projects.

21      Q.   So am I correct then that in some cases, one of

22 those projects would have been a single contract that had to

23 be reworked and whatever claims had been processed under

24 that contract before corrective action had been taken?

25      A.   At a high level, that is the best I can describe
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 1 it.

 2      Q.   High level is the best I can do.

 3           You also describe in the resources bullet at the

 4 bottom of 005 the plan to bring back some PacifiCare claims

 5 processors through CHIMES to handle workloads; is that

 6 right?

 7      A.   Right.  At this point we knew there were rework

 8 projects coming our way.  We didn't know all the volumes of

 9 those, but we were trying to be proactive and ramp up our

10 staff so we could have the most staff on board to help with

11 that.

12           MR. VELKEI:  To be clear, may the record reflect

13 that is PacifiCare California employees not PHLIC that were

14 coming back.

15           MR. STRUMWASSER:  That's right.

16           MR. VELKEI:  Which is HMO.

17           MR. STRUMWASSER:  I think you are going to find

18 they were doing PPO.  Let's ask that.

19 BY MR. STRUMWASSER:

20      Q.   These were people you were going to bring in to

21 handle RIMS claims, right?

22      A.   Yes.  I think it is referred to as PacifiCare,

23 "PCC" here, but these were actually experienced RIMS

24 examiners who had worked on the PPO claims, I am not

25 specifically sure PHLIC or other states.
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 1      Q.   These folks were going to do specifically reworks,

 2 is that the idea?

 3      A.   You know, I can't recall if we brought those

 4 people in to do reworks or if they were going to do more new

 5 day claims so reworks could be done elsewhere.  It was to

 6 process RIMS claims.

 7      Q.   To the best of your recollection do you recall

 8 whether or not MedPlans did any of the reworks?

 9      A.   I know they have over time.  I can't say they were

10 doing reworks at this time.

11      Q.   So the influx of reworks work was being met with a

12 combination of MedPlans and bringing back folks.  Is that a

13 fair characterization?

14      A.   I am not sure about "influx," but we ramped up in

15 a few different ways.  I know the document we were looking

16 at yesterday described some of the things we were doing to

17 make sure we had the most resources available that we could.

18 So we did ramp up some capacity of sorts, our MedPlans.  We

19 added some staff in San Antonio.  We also cross-trained some

20 staff in San Antonio.  We had resources who knew NICE.  We

21 also began to train them on RIMS to give us more

22 flexibility.

23           We also began to train some of our staff from

24 Letterkenny, Ireland on RIMS.  They were NICE processors,

25 but, again, they are claims processors.  We did that to add
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 1 capacity.

 2           We added the six people back in Cypress.  And as

 3 time went on, we also used overtime with our staff in San

 4 Antonio, as well as our staff in Cypress to assist.

 5      Q.   What was your reservation about my using the word

 6 "influx"?  Did you not think there was an influx of claims

 7 processing work at this point?

 8      A.   We definitely had more reworks coming through.  I

 9 wasn't sure what you meant by "influx."  There was a larger

10 number than we had had before.

11           MR. STRUMWASSER:  I would like to show the witness

12 528 in evidence.

13           THE COURT:  Okay.

14 BY MR. STRUMWASSER:

15      Q.   Do you recognize this document, Ms. Vonderhaar?

16      A.   I recall again the deep dive meetings.  This was a

17 format from those meetings, yes.

18      Q.   This is different than the operations and finance

19 meetings that we talked about in terms of Exhibit 559,

20 right?

21      A.   Yes, a different meeting.

22      Q.   By the way, how long did the Operations and

23 Finance meetings continue with the meetings?

24      A.   I am not sure how long they continued.  We still

25 meet regularly with Sue Berkel and the related Operations
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 1 teams.  So it might not be the same format but we still do

 2 that today, just as we would have done pre-acquisition.  It

 3 is always important for Operations and Finance.  So it would

 4 have been different players before that, but before the

 5 acquisition until today we do the same type of meetings.

 6      Q.   It would have been different frequency, too,

 7 right?

 8      A.   Not necessarily.

 9      Q.   Well, I believe you testified that the Operations

10 and Finance meetings were weekly?

11      A.   Yes.

12      Q.   The meetings that you are doing today still

13 weekly?

14      A.   We meet with Sue Berkel at least weekly on various

15 items and others with Sue Berkel.

16      Q.   Do you generate a Operations and Research [sic]

17 minutes roughly like the one we see in 559?

18      A.   When we have meetings where there are topics going

19 on that need to be documented, they are.

20      Q.   I asked you a few moments ago when those meetings

21 began and you said sometime in 2006.  Is it also your

22 testimony that they also occurred in 2005?

23      A.   I think what I stated was we started the meetings

24 with Ms. Berkel in 2006.  There would have been meetings

25 prior to that.  Again, I wasn't as activity involved in
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 1 Operations, but we would meet with the right people related

 2 to issues we had going on at the time.  We had things that

 3 we were working through before the acquisition as well.

 4      Q.   Ms. Berkel was the CFO in 2005 for PacifiCare?

 5      A.   Yes, she was.

 6      Q.   And the beginning of 2006?

 7      A.   Yes, but we also had a chief operating officer in

 8 2005.  That was Sharon Garret, who I was reporting to, so;

 9 she would have been more engaged in those types of meetings.

10      Q.   Back to 558, the second agenda topic,  "MedPlans -

11 Ellen," that would be you, right?

12      A.   That is me.

13      Q.   Do you recall this narrative that we have here?

14      A.   You know, not directly, back to 2007.

15      Q.   It says that "MedPlans staff has been a staff

16 augmentation model, and prior to integration that is how we

17 used them."   Is that correct?

18      A.   We did use them as a staff augmentation model when

19 they started working with us.  Throughout 2005 we had moved

20 specific work to them, so I don't know if I was thinking

21 about my time in the National Service Center, probably was

22 when we used them for staff augmentation.

23      Q.   "Now we have transitioned most of our PPO claims

24 processing to them.  We need to move to more of a BPO

25 model."  Is that consistent with your recollection that by
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 1 the beginning of 2007 that MedPlans was handling most of

 2 your PPO claims?

 3      A.   They were definitely handling most of the new day

 4 claims.  Primarily all of the new day claims other than some

 5 really tricky types of claims that we felt we should keep

 6 in-house.  They were doing some reworks, but we really kept

 7 our internal staff focussed on reworks, again because those

 8 are the more complex types of the claims.

 9      Q.   A BPO model means business process outsourcing?

10      A.   Yes, it does.

11      Q.   So you are suggesting here that PacifiCare move

12 toward fully outsourcing its PPO claims processing, right?

13      A.   No.  Our intent was a always to keep reworks

14 in-house.  And we continued to do that until this day.  I'm

15 sorry.  I should restate that.  To keep some reworks -- they

16 did do reworks for us, but to keep the more complex reworks

17 and utilize our staff for reworks to this day.

18      Q.   The statement that I just read should be

19 understood to say that you were suggesting that PacifiCare

20 move toward fully outsourcing its PPO new day claims

21 processing, is that right?

22      A.   Generally.  Although there is still some new day

23 processing that we do in San Antonio still.

24      Q.   There is a reference to Raynee here, that is

25 Ms. Andrews, right?
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 1      A.   Raynee.

 2      Q.   Her team is having daily meetings with MedPlans to

 3 work on improved quality and productivity, right?

 4      A.   Yes.

 5      Q.   Now later in 2007 you still had significant

 6 concerns about the quality of First Source's or MedPlans

 7 work?

 8           MR. VELKEI:  With regard to PHLIC PPO?

 9           MR. STRUMWASSER:  Yes.

10           THE WITNESS:  I am not sure.  We continued to work

11 with them overtime on quality topics.  I probably could have

12 said that at some point.

13 BY MR. STRUMWASSER:

14      Q.   Do you recall a time that you were simultaneously

15 telling them that their work wasn't good enough and that you

16 wanted to give them more work?

17      A.   I am not sure what you are referring to, but I

18 don't recall that.

19      Q.   Do you recall ever saying that you had been having

20 the same conversations with First Source about quality for

21 two or three years without fixes being made?

22      A.   I am not sure if I said that.  Again, we worked

23 over time and they had been a great partner in improving

24 their quality over time.  I don't know.  I'm not sure if I

25 said that or not.
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 1      Q.   Do you have a recollection of a period which you

 2 were frustrated with First Source because you were having

 3 the same conversations over and over?

 4      A.   There may have been.  I am always frustrated when

 5 we are not meeting our quality numbers, whether that is

 6 internally or externally.  There might have been that time

 7 with First Source.

 8      Q.   Do you remember ever having any reservations about

 9 First Source's financial model?

10           MR. VELKEI:  Objection.  Vague as to "financial

11 model."

12           THE COURT:  Overruled.

13           If you know.

14           THE WITNESS:  I am not sure what you are meaning

15 by "financial model."  Can you explain that a little bit

16 more?

17 BY MR. STRUMWASSER:

18      Q.   Specifically do you recall a time where you

19 expressed a view or your staff expressed a view that the

20 financial model that First Source used to compensate its

21 employees was contributing to the error rate?

22      A.   I do recall being concerned about their financial

23 model and we -- because they were processing more work for

24 us than they had historically, we felt it was very important

25 to adjust our service level agreements with them, to be
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 1 tighter on their performance around quality, yes.

 2           MR. STRUMWASSER:  560, Your Honor, a September 20,

 3 '07 a document entitled "United/PacifiCare Meeting."

 4           (Exhibit No. 560 for Identification.)

 5           THE COURT:  A 9/20/07 document entitled

 6 "United/PacifiCare Meeting" is 560.

 7           MR. STRUMWASSER:  Did Your Honor want to inquire

 8 about the confidentiality?

 9           THE COURT:  How about the confidentiality?

10           MR. VELKEI:  We can remove it, Your Honor.

11 BY MR. STRUMWASSER:

12      Q.   Ms. Vonderhaar, you have had a chance to look at

13 Exhibit 560.  Do you recognize the document?

14      A.   Yes, generally.

15      Q.   This document reflects notes or minutes of a

16 September 20, 2007 meeting, right?

17      A.   Yes.

18      Q.   Now, the document came from your office, but you

19 were not the author, were you?

20      A.   I don't recall being the author, no.

21      Q.   These notes were drafted by somebody at First

22 Source, right?

23      A.   I am not sure.  They may have taken the lead to

24 document the meeting.  Sometimes we would trade off on that

25 responsibility when we met with them.
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 1      Q.   So the practice was when you were having these

 2 meetings, somebody would be designated to take sort of the

 3 minutes for the group?

 4      A.   Yes, as I recall.

 5      Q.   Let's look at under "Proposed actions," the first

 6 bullet, you were trying to open a dialogue on quality.  Is

 7 that consistent with your recollection of this meeting?

 8      A.   I don't recall what that bullet necessarily means.

 9 We did have ongoing conversations around quality before

10 this.  I think at this point we were trying to look at what

11 is the next level we can go to see make sure they have

12 everything that they need and we are sharing everything we

13 can around them in improving their quality results.

14      Q.   The second bullet, it says, "Open to changes if

15 performance improvement by FS is seen."  Do you recall

16 somebody saying that at the meeting?

17      A.   I don't recall that comment, no.

18      Q.   Sitting here today, the phrase "open to changes,"

19 does that seem you to be the changes being referred to

20 being -- being open to giving First Source even more work?

21      A.   That could have been.  I just don't recall.

22      Q.   Under the "Introduction: Ellen began" -- that

23 would be you, right?

24      A.   That would be me.

25      Q.   "By saying RIMS will be around at least until
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 1 2011.  And that "NICE forever"and ILLIAD for at least --

 2 "NICE forever and ILLIAD for at least two years".  And you

 3 explained that MedPlans originally got an expanded share of

 4 the PHLIC work because UHG thought that all systems would

 5 change.  Am I correct that "all systems would change" means

 6 that UHG had assumed that you would be off the RIMS, NICE

 7 and ILLIAD by now?

 8           MR. VELKEI:  I think there is a foundational

 9 question as to whether she in fact said that this was

10 related to PacifiCare --

11           THE COURT:  That's implied.  If she says that this

12 says that is what was said.  I understand.  I have seen

13 meeting minutes before.

14 BY MR. STRUMWASSER:

15      Q.   Am I correct that this passage -- this paragraph

16 recounts you're saying that MedPlans got an expanded share

17 of the PHLIC work because UHG believed that PacifiCare would

18 be off of RIMS, NICE and ILLIAD by now?

19      A.   I don't recall if I thought they would be off by

20 now.  I think my statement here was, again, we also kept

21 them updated on when we thought the systems would be

22 changing or going away.  They also do ILLIAD claims

23 processing for us, so this meeting would be have all PPO

24 claims as well as they literally process all of our ILLIAD

25 claims.
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 1      Q.   So your point was that independent of precisely

 2 when it was initially expected that MedPlans got an

 3 increased slice of work because UHG at the time of

 4 acquisition thought that the three systems would be gone

 5 sooner than they, in fact, now appear to be gone.  Is that

 6 fair?

 7      A.   I would say that is one of the reasons, yes, as I

 8 look back at this.

 9      Q.   And did you say that if UHG had known that the

10 three legacy systems would be in operation, maybe MedPlans

11 would not have gotten the expanded work?

12      A.   I must have said something like that since it is

13 reflected in the document.

14      Q.   Then you said -- at least the document says you

15 said -- "But since it did, PHC is absolutely dependent on

16 MedPlans for all the work and has to work with them."  Do

17 you recall saying anything like that?

18      A.   We were absolutely dependent on them as we are

19 with any vendor who does work for us.  So I am sure that was

20 the point I was trying to make.

21      Q.   Is that because in the case of MedPlans, you had

22 transferred a lot of work in anticipation of RIMS conversion

23 that will not happen now, right, is that why you were

24 dependent?

25      A.   I don't recall that particular statement related
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 1 to the earlier comments.  I just know that that was probably

 2 a statement I would have made because we were dependent on

 3 them.

 4      Q.   You pointed out that PacifiCare has regulatory

 5 issues with both California and Texas, right?

 6      A.   Yes.  We always kept them aware of what was going

 7 on from a regulatory standpoint.

 8      Q.   Then we have the first of the sub bullets,

 9 "Several issues on audits - same conversations have been had

10 over the past two or three years and if fixes are not made,

11 they will have to bring it back in house".

12           My first question is by the phrasing, "they will

13 have to bring it back in house," and there are a couple of

14 other references to "they" like that, is it fair to infer

15 from that phrasing that this set of notes was taken by

16 somebody that was not at United or PacifiCare?

17      A.   Yes.  I think that relates back earlier, that it

18 looked like First Source had written the notes down.

19      Q.   You don't know who there would have done it?

20      A.   I don't recall.

21      Q.   So does this first bullet refresh your

22 recollection that you had said that you had been having

23 conversations over the past two or three years and nothing

24 had changed?

25      A.   You know, I don't know that I would say nothing



6225

 1 had changed.  We were very -- we were frustrated with them

 2 as you can tell in this email at this point.  I feel they

 3 were not making enough prognosis.  This meeting was to lay

 4 that out.  That is probably some of the tone that you see.

 5 As vice-president of claims, that is my job to let them know

 6 that we need to see changes, if not, we'll make some changes

 7 with them.

 8      Q.   So it would not be fair to infer from the phrase

 9 "same conversations have been had" that nothing has changed?

10      A.   I wouldn't find that fair to say.

11      Q.   You did then say that if fixes were not made that

12 you would be bringing the PacifiCare work back in-house?

13      A.   It does look like I made that kind of a statement,

14 yes.

15      Q.   Is that consistent with your recollection of your

16 frame of mind at that time?

17      A.   Yes.  As I said, we were at the point of really

18 staking a claim that we need to see improvement from them.

19      Q.   At the bottom of the Page 1 it says that the top

20 quality errors were contract interpretation and denied

21 claims inappropriately.  Do you see that?

22      A.   Yes.

23      Q.   Is that consistent with your recollection, that

24 those were the two most frequent categories of errors that

25 you were having with MedPlans?
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 1      A.   As I recall, those would be pretty top quality

 2 errors, whether we were doing them or we were paying claims

 3 or they were paying claims, particularly contract

 4 interpretation.

 5      Q.   How about improper claims denial, is that typical?

 6           MR. VELKEI:  Typical for?

 7           MR. STRUMWASSER:  In the context of her prior

 8 answer.

 9           MR. VELKEI:  Vague.  Objection; vague.

10           THE COURT:  If you understand.

11           THE WITNESS:  I wouldn't describe it as typical.

12 There were -- this was a quality error, so there was impact

13 from this.  I have also seen that quality error for our

14 internal staff.

15 BY MR. STRUMWASSER:

16      Q.   More frequently at MedPlans?

17      A.   I don't know if we saw the error more frequently.

18 Again we were concerned about it, so we were seeing that --

19 those kind of errors at MedPlans.

20      Q.   So your testimony sitting here today is that you

21 don't know whether MedPlans was improperly denying claims

22 more frequently than your in-house staff?

23      A.   I just don't recall.  I would have to go back and

24 look at the numbers.

25      Q.   Improperly denied claims, some portion of those
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 1 are likely to result in rework need; is that right?

 2      A.   Yes, they would.

 3      Q.   Same with contract interpretation errors?

 4      A.   Yes, they could.

 5      Q.   Still in that same paragraph, do you recall

 6 Ms. Andrews expressing the opinion that First Source or

 7 MedPlans takes the easy way out and deny instead of process

 8 because our processors -- which I understand to be First

 9 Source's processors -- are paid piece rate?  Do you recall

10 that?

11      A.   Again, I don't recall the particular comment, but

12 I can see Raynee saying that.  But I think that was one of

13 the things that we determined that we needed to correct in

14 our contractual relationship with First Source.

15      Q.   So piece rate means that the claims processor at

16 First Source is paid on a flat rate per claim that he or she

17 processes; is that right?

18           MR. VELKEI:  Paid at the time?

19           MR. STRUMWASSER:  Sure.

20           THE WITNESS:  They were paid for production is how

21 I would describe that, yes.

22 BY MR. STRUMWASSER:

23      Q.   Is that different than what I said?

24      A.   Can you repeat what you said?

25      Q.   Everybody is paid for production.  All of us here
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 1 are.  The formula used for a MedPlans claims processor was

 2 they got so many dollars or cents, whatever it is, per claim

 3 handled, right?

 4      A.   As I recall, yes.

 5      Q.   That is generally what piece rate means, you are

 6 paid on the number of units that you process, right?

 7      A.   Yes, correct.

 8      Q.   And the phrase "deny instead of process" refers to

 9 First Source denying claims improperly instead of processing

10 them correctly; is that correct?

11      A.   If a claim was denied inappropriately, it would

12 not have been correct, yes.

13      Q.   So the gist of this sentence fragment is that

14 because First Source is paying its processors on a piece

15 rate basis, the easy way out for those processors would be

16 to deny a claim rather than work their way through and take

17 up a lot of time; is that the gist of your concern about the

18 piece rate?

19           MR. VELKEI:  To be accurate, the document

20 describes it was Ms. Andrews' "impression" as opposed to a

21 more general statement.

22 BY MR. STRUMWASSER:

23      Q.   With that adjustment, is that your understanding

24 of Ms. Andrews' view?

25      A.   Could you state your question, again.  I am sorry.
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 1      Q.   Sure.  First of all, I think you have already

 2 recognized what the concern was that Ms. Andrews was

 3 expressing here.  And I should ask in light of Mr. Velkei's

 4 question, did you share a concern about the First Source

 5 processors taking the easy way out?

 6      A.   I don't recall if I shared that exactly.  Raynee

 7 worked very directly with them.  It says that is her

 8 impression, so I am sure she had some concerns about that.

 9 What I can't tell from this and I just don't recall is the

10 volume of claims that were being denied inappropriately, so

11 I can't really tell scope of it.  But I do know at this time

12 we were concerned and we needed to look at the contractual

13 relationship with them to make sure to appropriately

14 emphasize to size them about quality.

15      Q.   Sitting here today do you have any reservations

16 about an outsource operation processing claims that pays its

17 claims processors on a piece rate?

18      A.   I suppose it could depend on the outsource

19 relationship and what they were doing.  In this case I did

20 have concerns about that.  That's why we restated the

21 contract, to focus it more around quality.

22      Q.   On the next page, 4879, we have a series of

23 bullets.  Do you see those?

24      A.   Yes.

25      Q.   I would like to direct your attention to the third
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 1 bullet.  "On RIMS - FS quality is lower then their own

 2 in-house quality while more complex types are processed in

 3 house - why is this?"

 4           Am I reading this correctly to say that someone in

 5 your deligation, the PacifiCare or United group, said that

 6 you were observing in the First Source work lower quality

 7 than you were observing in your own in-house work?

 8      A.   Yes, that is how I would read this.

 9      Q.   And that you were observing this not withstanding

10 the fact that the in-house work was actually more complex?

11      A.   Yes, their quality at this time was lower than our

12 in-house quality.

13      Q.   Then the minutes-taker says "why is this?"  Do you

14 recall if an answer was tendered at the meeting?

15      A.   When I see that, that is saying we need to try to

16 continue to figure that out.  I don't recall anything being

17 resolved at the meeting.  I think if it was, it would have

18 been documented here.

19      Q.   The next bullet, "Similar errors keep repeating"

20 and another "why".  These are the errors that were the

21 subject of the conversations you had been having over the

22 past two or three years?

23      A.   I assume so since it says "similar."

24      Q.   A few bullets down, do you see the one that starts

25 with "Skipped claims an issue"?
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 1      A.   To be honest, I don't remember what that was.

 2      Q.   You don't know what the reference is to skipped

 3 claims?

 4      A.   I think it maybe -- again, I don't really recall

 5 from this email, but there was -- a skipped claim would be

 6 if you got a claim and you said, oh, I am not going to work

 7 this one, I am going to move on to the next one.  I would

 8 think that is what is being referred to here, but I don't

 9 really remember for sure.

10      Q.   If a processor at First Source is being paid a

11 piece rate and picks up a claim and sees that it is complex

12 and will take some time to work on and notices that the next

13 claim in the queue would be an easier one to do, he or she

14 would have an economic incentive to skip the complex one and

15 move on to the easy one.

16           MR. VELKEI:  I don't think that is a fair

17 question.  Most people do honest work.  The suggestion that

18 somehow because of the compensation structure they would

19 just abrogate those duties --

20           THE COURT:  I am going to overrule your objection.

21 And it is a conflict of interest issue.

22           MR. VELKEI:  Thank you, Your Honor.

23           THE WITNESS:  I was actually going to say most

24 people do have -- they want to do the right thing.  But the

25 way the contract written at this time there was the
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 1 opportunity for that to happen.

 2 BY MR. STRUMWASSER:

 3      Q.   Over the section "Daily expectations, second

 4 paragraph below the bullet, do you see that?

 5      A.   Yes.

 6      Q.   Fourth line there is what purports to be a

 7 sentence, "Current process is not working."  Do you see

 8 that?

 9      A.   Yes.  Can I read that section again?  I want to

10 read it in context.

11      Q.   Feel free.

12      A.   Okay.

13      Q.   Do you recall anybody saying at the time of the

14 May meeting that the current process is not working?

15      A.   As I recall, I don't remember that specific

16 statement.  This was around productivity and the inventory

17 management, so again, we were at a point of we need to do

18 things a different way with them to make sure they are

19 managing their inventory every day.  As it states, Bill

20 Moore had started a daily call with them to discuss -- to

21 talk about aged claims.  This became an ongoing process with

22 ourselves as well as First Source.

23           One thing United brought to the table for us was

24 much stronger inventory than PacifiCare had historically at

25 a very granular, detailed level.  This is around the time we
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 1 instituted that across the board.  I think the focus was we

 2 needed ever day to sit down with them and make sure the work

 3 was being done that we needed.

 4           Again, we weren't pleased with where we were at

 5 this point, so we wanted to make sure we were actively

 6 engaging with them every day.

 7      Q.   Under "Staffing:  Raynee feels we are

 8 understaffed."  Is that a statement that Ms. Andrews felt

 9 that First Source was understaffed?

10      A.   I'm sorry, I don't recall if that was First Source

11 or PacifiCare.

12      Q.   If this in fact is a document written by a First

13 Source person, then the "we" would be First Source, right?

14      A.   Now that you say that, yes, you are right.

15      Q.   Did you feel or to the best of your knowledge did

16 Ms. Andrews feel that PacifiCare was understaffed?

17      A.   Not that I recall.  This was specific to First

18 Source.

19      Q.   There is another reference to the financial model

20 and the piece rate.  Ms. Vonderhaar, did you or anybody at

21 PacifiCare or United ever ask First Source to reconsider its

22 compensation system for the claims processors that were

23 doing work for you?

24      A.   Yes.  We did change the compensation model.

25      Q.   You changed the compensation model that First
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 1 Source used with its employees?

 2      A.   While there is still production or a pay by claim

 3 type of process with them, we added systems around their

 4 quality performance.  Those are now managed down to the

 5 individual level just like they are in-house.

 6      Q.   When was that instituted?

 7      A.   I am not sure.  I can't recall.  I would have to

 8 look at a document to tell the timing of that.  Sometime

 9 after this.

10      Q.   Under "Training:  They do not have resources to

11 help us train".  Do you recall First Source asking

12 PacifiCare or United for trainers?

13      A.   Reading this it sounds like they did ask the

14 Training Team for help.  I think when we came -- I thought a

15 creative thought was they could send some people down to our

16 training class.  They wanted to make sure they were trained

17 correctly.  In fact, they did send a couple of people down

18 to our training class to make sure that what they were doing

19 was appropriate.

20      Q.   So do you recall or not recall anybody from

21 PacifiCare or United saying that PacifiCare or United do not

22 have resources to help us train?

23      A.   At the time that may have been said.  I am not

24 sure.  I think because of that we were trying to go find a

25 solution that would help them get what they need and have
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 1 our team participate in making that happen.

 2      Q.   What kind of training did First Source claims

 3 processors get?

 4      A.   You know, I am not positive on that.  Really the

 5 reason is I didn't manage that level of detail with First

 6 Source.  Raynee would have been doing that.  I know they

 7 trained their staff based on information we provided them.

 8 I don't recall the actual amount of training they received.

 9      Q.   Sitting here today do you know whether or not

10 First Source claims processors received training on the Fair

11 Claim Settlement Regulations of the Department of Insurance?

12      A.   I know they do.  I know they have.  I don't know

13 the time that that started, but, yes, they do.

14      Q.   Who monitors that for you?

15      A.   Actually now the Training Team does.  We monitor

16 it and make sure that we completed that on an annual basis.

17      Q.   In 2007?

18      A.   I'm not sure back in 2007.  Again, I would need to

19 look at a document.

20      Q.   Are you confident that in 2007 the First Source

21 claims processors received training on Fair Claims

22 Settlement regulations?

23           MR. VELKEI:  Asked and answered.

24           THE WITNESS:  Again, I don't totally remember back

25 in 2007.  I know our intent as a company is to make sure
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 1 that we abide by the law and that training occurs.

 2 BY MR. STRUMWASSER:

 3      Q.   Yesterday you testified that PacifiCare brought in

 4 on a temporary basis former claims processors.  Do you

 5 recall that?  We talked a little bit about that as well this

 6 morning, right?

 7      A.   Yes.

 8 BY MR. STRUMWASSER:

 9      Q.   Let me show you a document that I am going to

10 asked be marked as 561, an email chain with a top date of

11 December 13, '06.

12           THE COURT:  561 is an email with a top date of

13 December 13, 2006.

14           (Exhibit No. 561 marked for Identification.)

15           THE COURT:  Can I remove the confidentiality?

16           MR. VELKEI:  I would just like to redact a few of

17 the references to what our rates are with this particular

18 vendor.  I think that is at issue with the question of the

19 examiner.

20           MR. STRUMWASSER:  We have no objection to that.

21           MR. VELKEI:  We'll get that squared away at the

22 lunch break.

23 BY MR. STRUMWASSER:

24      Q.   Do you recall this email exchange?

25      A.   I don't recall the email exchange, but I recognize
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 1 the topic.

 2      Q.   On 7413 we have an email from Ms. Andrews to you,

 3 The cost of temporary employees to assist with reworks.  Do

 4 you see that?

 5      A.   Yes.

 6      Q.   This email on 7413 reads to me like it is a

 7 response to an inquiry.  Do you recall what she is

 8 responding to here?

 9      A.   I would assume that it was a request to understand

10 the cost of bringing in the staff in California.

11      Q.   Would that have been a request from you?

12      A.   I am not sure.  It might have been from Doug Smith

13 since we ended up sending this back to him.

14      Q.   Whose ideas was it to bring in the temp staff?

15      A.   I actually think it might be Sue Berkel who

16 thought of the idea of bringing staff in in California.

17      Q.   This was specifically to help with the reworks

18 project, right?

19      A.   Yes.

20      Q.   And Ms. Andrews gives a per person cost that I

21 will not mention and a projection of how many claims that

22 person could process in an hour, right?

23      A.   Yes.

24      Q.   At the bottom of 7412, you forward her email to

25 Mr. Smith, correct?
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 1      A.   Yes, I did.

 2      Q.   You are recommending bringing in six temps for

 3 three months, right?

 4      A.   Yes, that's the recommendation.

 5      Q.   In the fourth paragraph you have a sentence that

 6 starts with the phrase, "Given the situation".  What was the

 7 situation you were referring to here?

 8      A.   As I recall the situation, again the staff was to

 9 support reworks.  And we knew -- at this time we were

10 anticipating additional reworks coming our way.

11      Q.   There is a reference in that same paragraph to

12 "Given all the projects/retro-contracts we know will impact

13 RIMS and our challenges with MedPlans production, this will

14 give us a team that we can dedicate solely to the various

15 projects while we ramp up additional RIMS expertise within

16 our team."

17           What were the challenges with MedPlans you were

18 talking about here?

19      A.   As I recall, because they were fairly new in the

20 process of doing reworks and we had given them some

21 additional types of claims as well, they were still ramping

22 up in production, which is typical.   When you take on new

23 kinds of work, it takes you a while to ramp production up.

24           So in my mind in looking at this, as we would any

25 time we look at capacity, we try to look at what our options
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 1 are in bringing additional help or using overtime or adding

 2 our staff to do this.

 3           Given the fact that we anticipated the rework

 4 volumes to be heavier over a certain period of time, we

 5 thought the best way to handle that would bring some temps

 6 in to work those projects and keep them longer if we needed

 7 them or let them go if we didn't.

 8      Q.   Whose idea was it that these folks would be there

 9 three months?

10      A.   Not sure.  May be based on a conversation with Sue

11 Berkel.

12      Q.   How long did you use those folks?

13      A.   I don't recall.  Sorry.

14      Q.   Do you recall whether you kept them on for more

15 than three months?

16      A.   I don't recall if we did or didn't.  I'm sure we

17 kept them for the amount of time that we needed them.

18      Q.   So is it fair to read this paragraph with the "We

19 estimate" at the beginning of the paragraph to say that you

20 were proposing this in order to meet the anticipated reworks

21 workload and given your reservations about the quality of

22 work at MedPlans?

23           MR. VELKEI:  Objection.  Misstates the witness's

24 testimony.

25           THE COURT:  Overruled.
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 1           You can answer.

 2           THE WITNESS:  So to me, first of all, the temps

 3 were one thing that we did to help with the rework volume,

 4 not everything.  And secondly, this relates to MedPlans

 5 production again because they weren't producing as many

 6 claims as we expected and in that instance we knew we needed

 7 additional help.

 8 BY MR. STRUMWASSER:

 9      Q.   So it would be incorrect to read your 1:11 p.m.

10 email to reflect any reservations on your part about the

11 quality of MedPlans' work as being a reason for their

12 resorting to temps?

13      A.   I already said I had concerns about MedPlans'

14 quality.  In this case, this was around having enough people

15 to process verses concerns about quality.

16      Q.   Mr. Smith does ultimately approve, right?

17      A.   Yes.  He was always very supportive about staffing

18 that I needed, particularly around the rework projects.

19      Q.   I don't see Ms. Norket copied on any of these

20 emails.  The work about the personnel augmentation here is

21 about reworks, right?

22      A.   It was about hiring staff for reworks, yes.

23      Q.   Do you know why Ms. Norket isn't copied on these?

24      A.   Lois Norket reported into Raynee Andrews.  That

25 was her supervisor.  Raynee would have had the
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 1 responsibility of making sure we were staffed appropriately

 2 across all of our operations for San Antonio and First

 3 Source.  Lois' work was to understand the projects to

 4 document the work being done.  But really from a staffing

 5 perspective, that is the job of the director.

 6           MR. VELKEI:  We can remove the confidentiality

 7 designation on this.

 8           THE COURT:  We don't need to redact.

 9           (Recess.)

10 BY MR. STRUMWASSER:

11      Q.   Ms. Vonderhaar, most of the claims that were

12 submitted to PacifiCare, to PHLIC, are submitted

13 electronically, right?

14           MR. VELKEI:  Most, you mean the majority?

15           MR. STRUMWASSER:  Yeah.

16           THE WITNESS:  That would be true, yes.

17 BY MR. STRUMWASSER:

18      Q.   And all other things being equal, it is less

19 expensive for an insurance company to process an

20 electronically submitted claim than it would be to process a

21 claim submitted on paper, right?

22      A.   Right.  That makes sense.

23      Q.   Let's say 2005 and 2004 when you had specific

24 responsibilities for PacifiCare.  PacifiCare had a system

25 called EDI to process incoming electronic claims, right?
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 1      A.   I don't think of EDI as a system.  If you want to

 2 show me something about that.  I think of EDI as more of a

 3 process.  PacifiCare used clearing houses for providers to

 4 send their claims through to come back to PacifiCare.  So

 5 PacifiCare had their own process for EDI claims coming

 6 through.

 7      Q.   So there was not a program or a front end or modal

 8 that was called EDI?

 9      A.   If there was, I don't recall thinking of it that

10 way.

11      Q.   EDI stands for electronic data interchange?

12      A.   Yes.

13      Q.   The way EDI was set up or happened at PacifiCare

14 in '04 was for providers to be able to choose among clearing

15 houses.  And whichever clearing house the provider used,

16 PacifiCare would receive and accept the claim that was

17 submitted through that clearing house, right?

18      A.   That's how I recall the process, yes.

19      Q.   After United took over PacifiCare, United decided

20 to implement something called United Front End, right?

21      A.   Yes.

22      Q.   Was that a computer programmer system, right?

23      A.   Yes, as I recall.

24      Q.   Sometimes referred to as UFE?

25      A.   Yes.  UFE means United Front End.
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 1      Q.   Do you recall when that was implemented?

 2      A.   I am not sure of the timing, no.

 3           MR. STRUMWASSER:  I would like to have marked as

 4 our next in order, 562, a spreadsheet.

 5           THE COURT:  562 is a PHS Inventory of Claims

 6 Operating Issues & Changes dated May 2006 to August 2007.

 7           (Exhibit No. 562 marked for Identification.)

 8           MR. STRUMWASSER:  I think there is a date at the

 9 top, 8/20/07.  That is the updated date.

10           THE COURT:  May I remove the confidential

11 designation?

12           MR. VELKEI:  I think we would like to keep it on

13 this one, Your Honor.

14           THE COURT:  Is this acceptable or do you want to

15 discuss that?

16           MR. STRUMWASSER:  At least for the time being -- I

17 may be able to be persuaded, but for the time being, I would

18 like to hold off.

19           THE WITNESS:  Okay.

20 BY MR. STRUMWASSER:

21      Q.   Do you recognize this document?

22      A.   Yes, I do.

23      Q.   What is this?

24      A.   As I recall this is a list of topics that Sue

25 Berkel kept over time around various issues and changes
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 1 during this time period.

 2      Q.   Was this used in the Operations and Finance

 3 meetings, the weekly meetings?

 4      A.   This may have been an outcome from those meetings.

 5 It may also be an outcome from other conversations.

 6      Q.   Do you recall when this document started being

 7 generated?

 8      A.   No, I don't recall.

 9      Q.   I mean the title suggests that she had been

10 keeping track of it since May of '06, does that sound about

11 right?

12           MR. VELKEI:  Objection.  Assumes facts not in

13 evidence.  Lacks foundation.

14           THE COURT:  If you know.

15           THE WITNESS:  I don't know.

16 BY MR. STRUMWASSER:

17      Q.   In row 13, column C, we see a reference to UFE

18 being brought on board -- "transition for MDEON"?

19      A.   MDEON.

20      Q.   That is a clearing house; is that right?

21      A.   Yes, I believe so.

22      Q.   So he was going to be transitioned on to UFE on

23 February 7, '07, am I reading that correctly?

24      A.   Based on what I see here, yes.

25      Q.   Is that consistent with your recollection of when
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 1 UFE was put into operation?

 2      A.   That sounds about the right timing.

 3      Q.   Am I right that UFE was supposed to receive both

 4 paper and electronically submitted claims?

 5      A.   I am not an EDI expert and I can't recall if it

 6 states that somewhere.  I can't recall.

 7      Q.   One of the reasons for implementing UFE was to

 8 save money, right?

 9      A.   It could have been.  Again, I wasn't involved in

10 the EDI process or contracting, so it sounds that way.

11           MR. STRUMWASSER:  I would like to have marked as

12 563 a single sheet.  Looks like a Power Point entitled "PHS:

13 UFE".

14           THE COURT:  Is there a date associated with this?

15 Any objection to removing the confidentiality?

16           MR. VELKEI:  I would like to just check with the

17 client about this vendor pricing issue.

18           MR. STRUMWASSER:  I'm sorry.  I don't have a date

19 on this one.

20           MR. VELKEI:  Your Honor, I believe we are agreed

21 on a protocol for looking at the metadata for the last saved

22 dates, so I will coordinate with Mr. Gee or Mr. Strumwasser

23 and get it squared away.

24           MR. STRUMWASSER:  I think that the protocol is

25 going to be a little more complicated than that.
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 1           MR. GEE:  The default will be that we used the

 2 last saved date.

 3           MR. STRUMWASSER:  The preeminent default I think

 4 is what is shown on the document.

 5           THE COURT:  Yes.

 6           (Exhibit 563 marked for Identification.)

 7 BY MR. STRUMWASSER:

 8      Q.   Do you recall seeing this document, 563?

 9      A.   I recall -- you know, the date is important to me

10 on this document.  I believe this was later, much further

11 past '07.  When we were actually going through our

12 corrective action around the Lason process, this was one of

13 our improvement opportunities, as I recall.

14           THE COURT:  Do you want to pass it and see if you

15 can find more information and then go back to it?

16           MR. VELKEI:  We'll get it at the lunch break.

17 BY MR. STRUMWASSER:

18      Q.   Do you recall the circumstances under which you

19 came to see this document?

20           THE COURT:  I think that is one of her issues.

21 She wants to know when because she thinks it is much later.

22 Why don't we pass and come back to it?

23           MR. STRUMWASSER:  I think we can make some use of

24 it without doing so.

25
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 1 BY MR. STRUMWASSER:

 2      Q.   Do you recall one reason implimenting UFE was

 3 dollar savings?

 4           MR. VELKEI:  Your Honor, if the witness needs to

 5 put this in context, I don't understand the reticence to

 6 tabling this.  We can even take a five-minute break and look

 7 into it.

 8           (Recess.)

 9           THE COURT:  Do we have a date?

10           MR. VELKEI:  Yes, we do, Your Honor.  The last

11 saved date of the document was December 1st, 2008, and this

12 was apparently part of an email that was sent out on the

13 16th of January 2009 which included Ms. Vonderhaar as a

14 recipient.

15           I asked Mr. Strumwasser if he had a copy of the

16 email and he said he did not.

17           THE COURT:  Does that date sound about right to

18 you?

19           MR. STRUMWASSER:  I think we ought to use as the

20 date of the document 12/1/08.

21 BY MR. STRUMWASSER:

22      Q.   It helps me, too, because I had taken this to be

23 contemporaneous with the decision to develop UFE.  What I

24 now infer -- and you are going to tell me if I am right or

25 not -- is that this is a document that talks about extending
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 1 UFE to paper claims; is that right?

 2      A.   That's correct.

 3      Q.   So do you recall the discussion of the merits of

 4 doing so?

 5           MR. VELKEI:  Your Honor, I am going to object on

 6 the grounds of relevance.  The issue is claims handling from

 7 June of '06 to May of '07.  This is a document generated at

 8 the end of '08 contemplating some changes in '09.

 9           THE COURT:  What's the relevancy?

10           MR. STRUMWASSER:  Can we dispel once and for all

11 the notion that this is a June '06 to May '07 case?  This

12 case had allegations in it from the initial Accusation that

13 go much farther.

14           THE COURT:  I will allow it.

15 BY MR. STRUMWASSER:

16      Q.   Do you recall being a party to conversations about

17 this decision to extend UFE to paper claims?

18      A.   Yes, and the reason I wanted to see the date was

19 this was actually part of our ongoing improvement effort for

20 our Lason process of claim handling.

21           MR. VELKEI:  And that was the issue that there was

22 some confidentiality surrounding those figures, if we could

23 for the time.

24           MR. STRUMWASSER:  If Your Honor will instruct the

25 reporter to strike the last question.
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 1           THE COURT:  Yes, please strike the last question.

 2 BY MR. STRUMWASSER:

 3      Q.   There was a financial advantage to be had for

 4 implementing UFE for paper claims, right?

 5      A.   The financial advantage was the fact by

 6 implementing the United Front End for paper claims, we would

 7 no longer have to do the manual eligibility lookup that we

 8 were doing at Lason.  Those were manual touches that would

 9 go away by way of United Front End.  So it was a savings at

10 Lason.

11      Q.   And it would also enable you to eliminate reliance

12 on PacifiCare P.O. boxes, right?

13      A.   I recall it doing that as well.

14      Q.   Do you recall that being a consideration?

15      A.   Apparently so.  I don't remember that as much as

16 just doing away with the eligibility look-up.

17      Q.   There is a bullet about reducing the need for

18 Lason to perform eligibility look-up as you said.  And then

19 another reason was it would eliminate looping of claims,

20 right?

21      A.   Yes, that's correct.

22      Q.   And looping was an error in a PacifiCare legacy

23 process that routed paper claims through RIMS, NICE and

24 ILLIAD, correct?

25      A.   I am not sure if it was an issue in legacy
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 1 PacifiCare.  I don't know.

 2      Q.   So as best you recall from 2004, let's say, do you

 3 recall looping having been a problem at PacifiCare?

 4      A.   Not that I recall.

 5      Q.   So looping would also have been either minimized

 6 or completely avoided by implementation of FETrain, would it

 7 not?

 8      A.   Again, I think what we talked about yesterday,

 9 FETrain would have helped with all claims that were

10 processed, whether PacifiCare legacy or United.  What my

11 concern was the PacifiCare legacy claims, and as you recall,

12 that's why we implemented the AS400 process.

13      Q.   The fact that you are still talking about looping

14 in December of '08 suggests that AS400 did not eliminate the

15 problem, right?

16      A.   As I look at this, there were still some issues.

17 1,500 claims per day as an estimate.  Again, I think it is

18 important although there were 1,500 claims a day, we had

19 people at Lason looking at those.  So when they looped, that

20 was a key, as soon as they saw that happen, they went to the

21 AS400 to look up that claim and make sure it got in the

22 right system.  So it was really more of a timing issue than

23 anything else.

24      Q.   So is it your testimony that AS400 would not be

25 consulted until there had been a non-match or looping?
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 1      A.   I am not sure of the overall processes.  I believe

 2 it was when the non-match showed up.

 3      Q.   Independent of 56 and the paper question, I want

 4 to go back to the implementation which I think we know

 5 occurred around the beginning of '07 at least with respect

 6 to one of the clearing houses.  Do you recall a problem with

 7 UFE implementation involving incorrect routing of PHS legacy

 8 claims to United claims systems?

 9           MR. VELKEI:  What time period?

10           MR. STRUMWASSER:  2007.

11           MR. VELKEI:  I do want to note for the record that

12 I am not sure that there has been testimony that this was

13 the process or some form of it was in place.

14           THE COURT:  It is this new UFE.

15           MR. VELKEI:  There has been no testimony that I

16 have heard that says that this UFE process that we were

17 talking about at the end of '08 was in place --

18           THE COURT:  It was in place for non-paper claims,

19 for electronic claims, am I correct?  Do I understand that,

20 is that correct?

21           THE WITNESS:  In 2007, yes, you can see the

22 process started for electronic claims.

23 BY MR. STRUMWASSER:

24      Q.   You are referring to 562?

25      A.   Yes, 562.
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 1      Q.   With that in mind do you recall there being a

 2 problem in 2007 of incorrect routing of PHS legacy claims to

 3 the United claims system?

 4      A.   I recall that some claims -- I don't know

 5 numbers -- were initially routed to United platforms.

 6           MR. STRUMWASSER:  For 564 I ask to have marked a

 7 Power Point document entitled "PacifiCare Ops Review EDI

 8 Update".  I think I have date information.

 9           THE COURT:  This will be marked 564.  It says

10 PacifiCare Ops Review EDI Update.  So two questions.

11 Confidentiality and date?

12           MR. STRUMWASSER:  It appears from the third page

13 that this is around December of '07.

14           THE COURT:  For purposes of the questioning, does

15 this sound right, Mr. Velkei?

16           MR. VELKEI:  No sense.

17           MR. STRUMWASSER:  It refers to that as a short

18 term solution.

19           THE COURT:  If you want to look it up or maybe the

20 witness knows.

21           THE WITNESS:  I'm sorry, I don't.

22           MR. VELKEI:  It looks to me it would be sometime

23 in 2007.  It is just hard to tell.  We'll pin it down at the

24 lunch break.

25           THE COURT:  What about confidentiality?
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 1           MR. VELKEI:  I think it is okay to remove it.

 2           (Exhibit 564 marked for Identification.)

 3 BY MR. STRUMWASSER:

 4      Q.   Do you recall seeing 564?

 5      A.   This document doesn't look familiar.  I may have

 6 seen it, but I don't recognize it.

 7      Q.   I will tell you it came from your files, but that

 8 doesn't mean that you would necessarily recognize it.

 9           How do I properly read the title of this,

10 PacifiCare Ops Review comma EDI Update?  Do you have a sense

11 of what this document is?

12      A.   Based on what I see, we have periodic operations

13 reviews of PacifiCare operations.  There are various topics

14 depending on when the meeting is and what is on the agenda.

15 It appears that the purpose of this was to give an update on

16 EDI.

17      Q.   Do you recall whether you attended meetings about

18 EDI.

19           MR. VELKEI:  Ever?

20           MR. STRUMWASSER:  Yeah.

21           THE WITNESS:  Yes, I did.  I was concerned always

22 about making sure that we got claims as soon as we could in

23 that Front End process, and I was involved in some of the

24 EDI meetings related to that.

25
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 1 BY MR. STRUMWASSER:

 2      Q.   Would you have considered either the business

 3 owner or process owner for EDI?

 4      A.   No.

 5      Q.   Do you know who would be?

 6      A.   The person that I think of owning the EDI process

 7 and I have used her name before is Divina Way.

 8      Q.   She did work for you?

 9      A.   No.  She is an IT.  This is a systems process.

10      Q.   So if you would just turn to the third page for a

11 second, 769, the first issue there is "Files received with

12 more than 4,000 claims per ST/SE risk failing to process due

13 to a system limitation."

14           Do you know what an ST/SE is?  You may want to

15 consult the item to right, if that will help you.

16      A.   Again, I am not a knowledge holder on the EDI

17 process, so no, I don't know.

18      Q.   Were you aware that there was a problem with -- I

19 will just say generically baches of files coming in with

20 more than 4,000 claims being processed correctly?

21      A.   I would think I was generally aware, yes.

22      Q.   Were you aware of either the short term or long

23 term solution that is listed on page 769?

24      A.   Again, I might have seen some of the EDI's plans.

25 Those would have been included.
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 1      Q.   Let's take a look at the next page, 770.  The

 2 first issue there is PHS-Legacy claims are incorrectly

 3 routed UFE to the United Claims Systems."

 4           Do you see that?

 5      A.   Yes, I do.

 6      Q.   That is a problem that you said you were aware of

 7 a few minutes ago, right, this routing to United?

 8      A.   Yes.

 9      Q.   The short term solution was to return the claims

10 to the provider in order to bypass UFE routing; is that

11 right?  Bypass the routing error.  Excuse me.

12      A.   I don't know the exact steps they took.  I might

13 have seen this, but it is not a process that I really owned.

14      Q.   Then there was a targeted date for the long-term

15 solution of March 23 of '08.  Do you see that?

16      A.   Yes.

17      Q.   Do you know whether the target date was met?

18      A.   I don't know.  I would need to look at a document

19 or something to see if that timeframe has been met.

20      Q.   Do you know whether it has been met yet?

21      A.   I don't know related to that specific item.  What

22 I know about this topic is, this is the Front End process.

23 And if there are gaps in that, that means I get claims later

24 into my shop than I would have otherwise.  It is the Front

25 End process.
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 1           We were meeting our turnaround times for claims

 2 all through this time period.  So while this was on my radar

 3 screen and obviously concerned there is a lag in them

 4 getting to us, we managed our claims turnaround time.  We

 5 had an internal standard of processing 95 percent of our

 6 claims in 20 business days.  And we tried our best to manage

 7 as many as we could within ten business days.

 8           So we allowed ourselves room for issues that might

 9 occur on the Front End, whatever they were.  Throughout this

10 time we were meeting our turnaround time.  It was on my

11 radar screen, but it was not a high priority topic for me.

12      Q.   Now, we have talked some about problems with

13 routing certain claims to incorrect subscribers.  Do you

14 recall a hearing in 2007 in which UFE was routing certain

15 claims to an incorrect subscriber?

16           MR. VELKEI:  I don't know what you mean by

17 subscriber.

18           MR. STRUMWASSER:  Member, insured.  We have been

19 sort of using those terms interchangeably.

20           THE WITNESS:  I think I recall seeing that on

21 document 562 when I was reading through it.

22           MR. STRUMWASSER:  Let me show you another

23 document, which we will call 565, an email with a top date

24 of August 3107.

25           THE COURT:  565 is an email with a top date of
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 1 August 31st, '07.

 2           Can I remove the confidential designation?

 3           MR. VELKEI:  I have to look at this for a second,

 4 Your Honor.

 5           Yes, Your Honor.

 6           (Exhibit No. 565 marked for Identification.)

 7           MR. VELKEI:  I do want to lodge an objection for

 8 the record.  There has been a continuing concern on our end

 9 that documents showing remedial measures are being used to

10 prove liability.  I just want to make sure that that

11 objection is on the record and we may address it in

12 subsequent briefing.  We probably will.

13           THE COURT:  All right.  So noted.

14 BY MR. STRUMWASSER:

15      Q.   Do you remember this email chain?

16      A.   I recall the subject, yes.

17      Q.   At the bottom of 4438 we have an email.  And

18 please tell me if I am wrong, but I think this is from

19 Sherry Stockman; is that right?  The section that says

20 "Issue:"  Is that still under the Stockman email?

21      A.   As best I can tell.

22      Q.   Who is she?

23      A.   I don't recognize this name.  Apparently someone

24 who works with UFE.

25      Q.   She says a UFE routing issue has been identified.
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 1 Do you see that?

 2      A.   Yes.

 3      Q.   It was discovered on June 25, 2007.  Do you see

 4 that?  Four lines up.  Three lines up.  Excuse me.

 5      A.   Yes.

 6      Q.   "In certain circumstances UFE is routing claims to

 7 an incorrect subscriber who was at one time 'linked' to the

 8 correct subscriber's eligibility record.  Do you see that?

 9      A.   Yes.

10      Q.   And she says that the volume of affected claims

11 are not known and that as of August 17, '07, no systemic

12 work around has been identified, right?

13      A.   That's what she states.

14      Q.   At the top of 4438 there is a -- near the top,

15 there is a statement that the UFE claim routing issue is now

16 fixed.  Do you see that?

17      A.   Yes.

18      Q.   Then at the top of 437 there is a new problem,

19 which is unrelated to the UFE routing issue.  This was a

20 problem with MDEON, right?

21      A.   Based on what I read, yes.

22      Q.   MDeon is a clearing house?

23      A.   Yes.

24      Q.   As I read this on the bottom of 4436, we are back

25 on the UFE routing issue.  We are told that the UNET problem
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 1 is mostly for HMO and PPO, is that how you read this?

 2      A.   Based on what is stated here, yes.

 3      Q.   And that PPO claims were being routed to the wrong

 4 directory in RIMS, is that what they were saying?

 5      A.   Yes.  They were getting into RIMS, but the group

 6 they are referencing here, Cover Colorado, was a Colorado

 7 ASO group.  So, again, a long time ago.  I don't remember if

 8 there was anything outside of Cover Colorado, the issue in

 9 Colorado.

10      Q.   Then there is this email from Mr. Graves on the

11 first page saying 33,000 claims were affected since March of

12 2007.  I gather that is the MDEON problem?

13      A.   I am not sure if it was the MDEON problem or in

14 combination with the UFE fix.  I am not sure.

15      Q.   The Alexander Myer email below that at 12:19, "Did

16 EDI support have a chance to create the queries on the

17 impacted EDI claims from Emdeon?"  Then we have at 12:52 the

18 response, "Yes, 33,000 claims since March 2007."  Do you

19 read that to be the answer to Mr. Myer's question.

20      A.   Yes.  I also see in the next statement that these

21 were sent to Tracy Hayes.  Tracy is a manager in our

22 Letterkenny, Ireland, who handles only HMO.  And the ILLIAD.

23 So the ILLIAD and the Cover Colorado makes me think those

24 were ILLIAD claims.  One way or another these were HMO

25 claims and also Colorado claims, it appears to me.
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 1      Q.   I am going to ask you a question with regard to

 2 the system itself rather than the specifics of the claims.

 3           Ms. Berkel at the top asks were these routed

 4 incorrectly because of where the member I.D. was in the

 5 transmission?  Do you see that?

 6      A.   Yes.

 7      Q.   Do you know the answer to her question, was that

 8 really what the problem was?

 9           MR. VELKEI:  I am going to object on relevance.

10 The witness just testified that this related to the HMO in

11 Colorado.  We are just wasting time and we have raised the

12 concern about the witness' schedule.  If we are going to

13 spend this much time on the something that is unrelated to

14 the issues in this litigation, we are going to --

15           THE COURT:  How is this related?

16           MR. STRUMWASSER:  This is a programming error in

17 the Front End for all of the systems you including PPO,

18 RIMS.  And the question that Ms. Berkel is asking is can

19 that system really result in incorrect allocation of

20 subscribers simply because the member I.D. was placed by the

21 clearing house in the wrong place.

22           COM. PARK:  Are any of these 33,000 related to the

23 PPO PacifiCare claims?

24           THE WITNESS:  Not that I see in looking at this

25 email.
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 1           THE COURT:  Unless you can connect that, I am

 2 going to sustain.

 3           MR. STRUMWASSER:  You are not interested in the

 4 systemic question?

 5           THE COURT:  You are going to have to connect it

 6 now.  We have gone fishing.  Now you connect it, I will let

 7 you do it.  At this point, there is no connection to our

 8 issue here.  It is not to say that there wouldn't be one in

 9 the future.

10 BY MR. STRUMWASSER:

11      Q.   At the bottom Ms. Baker's comment is claims are

12 not being routed to the correct directory in RIMS,

13 especially in Colorado.  Do you understand that to mean

14 there were other than Colorado claims?

15      A.   The reason that this makes me think that, this was

16 specific to ILLIAD and NICE is that Alex Myer who is talking

17 about this issue was our primary EDI lead for Arizona and

18 Colorado.

19           As I recall, this issue was specific to ILLIAD

20 which would make sense based on the comments here.  If there

21 is a document somewhere else that relates this to PPO, I

22 would love to see it.  But when I read this, it is related

23 to non-PPO for California.

24      Q.   So when Ms. Baker says that HMO is being put into

25 UNET and either denied or applied to the incorrect member



6262

 1 and PPO claims are not being routed to the correct directory

 2 in RIMS, especially Cover Colorado, you are prepared to say

 3 that there are no California RIMS claims that are affected

 4 in this phenomenon?

 5           MR. VELKEI:  Objection.

 6           THE COURT:  Overruled.  That is the issue.

 7           THE WITNESS:  Based on what I see in this email, I

 8 don't see that there were any PHLIC claims.  Again, if there

 9 is a later email that would show that.  When I read this and

10 as I recall, this issue was related to our ILLIAD processing

11 issue.

12           THE COURT:  Move on.

13 BY MR. STRUMWASSER:

14      Q.   Do you understand this was a problem of the ILLIAD

15 processing system or was this a problem of UFE?

16      A.   This would have been a UFE issue related to claims

17 coming in for Arizona and Colorado based on how I read it.

18           MR. STRUMWASSER:  I would just like to ask about

19 the reference to Ms. Vonderhaar on that exhibit.

20           THE COURT:  All, right.  But the other claims

21 appear to be Arizona and not California, but, all right, go

22 one more and then we are taking the lunch break.

23 BY MR. STRUMWASSER:

24      Q.   The last question Ms. Berkel asks you is, "Ellen,

25 did you know about this?"  Did you know about this?
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 1      A.   I don't recall when I knew about this.  I don't

 2 recall if I became aware of it at the same time Ms. Berkel

 3 did or if I knew earlier.

 4           MR. STRUMWASSER:  Thanks, Your Honor.

 5           THE COURT:  Lunch break.  Come back at 1:30.

 6           (Luncheon Recess.)

 7 BY MR. STRUMWASSER:

 8      Q.   Good afternoon, Ms. Vonderhaar.  Prior to the

 9 acquisition by United, PacifiCare had its own Front End to

10 RIMS called the HIPPA Gateway, didn't it?

11      A.   I'm sorry.  I don't know the answer to that

12 question.

13      Q.   Have you heard the phrase "HIPPA Gateway" in

14 connection with the submission of claims to RIMS?

15      A.   I have heard the phrase.  Again, the EDI process

16 is not my expertise, so I am not sure.

17      Q.   Do you know whether or not that there was a

18 problem involving HIPPA Gateway when United implemented UFE?

19      A.   I see it on the document 562 listed, so, yes, it

20 looks like it was an issue at that time.

21           MR. STRUMWASSER:  566, a July 12, 2007 email

22 chain.

23           THE COURT:  This is 566, an email with a top date

24 of July 12th, '07.

25           (Exhibit 566 marked for Identification.)
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 1 BY MR. STRUMWASSER:

 2      Q.   Do you recall receiving this email, Ms.

 3 Vonderhaar?

 4      A.   Not specifically, but as I read it I recall some

 5 of the content.

 6           MR. VELKEI:  Your Honor, I would like to interpose

 7 an objection at this point.  Unless Mr. Strumwasser can link

 8 some impact on this Front End issue to actual claims

 9 processing within the period of time required by law, I

10 don't see how this is relevant.

11           THE COURT:  All right.  I will give him some

12 leeway.  Let's see where we are going.

13           MR. VELKEI:  Thank you.

14 BY MR. STRUMWASSER:

15      Q.   So you see on page 570 in Mr. Paulson's 6:11 p.m.

16 message that --

17           THE COURT:  Mine says 10:47.  I'm sorry, I went

18 too far down.

19 BY MR. STRUMWASSER:

20      Q.   Are you with me?

21      A.   Yes.

22      Q.   So we see that incurring electronic submission

23 delays in June and early July and that the claims in

24 question were received by UFE but then subsequently rejected

25 by PHS HIPPA Gateway.  Do you see that?
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 1      A.   Yes.

 2      Q.   Is a consequence of that is that -- the affected

 3 the Company's loss reserving, do you recall that?

 4      A.   I don't do the finances for the company, so my

 5 focus is on processing of the claims through.  I couldn't

 6 really speak to that because I am not a finance person.

 7      Q.   So still on 570, this HIPPA Gateway rejection

 8 issue was encountered in April, May.  They thought it was

 9 fixed and it recurred in June and the first five days of

10 July.  Do you see that in Mr. Paulson's email?

11      A.   Yes.  I see they went from one day of receipts to

12 it looks like going to some five days of receipt.

13      Q.   You see in that same paragraph, "This is

14 stretching out our incurred to paid lags, increasing the

15 IBNR we must hold in the balance sheet."  Do you see that?

16      A.   Yes.

17      Q.   IBNR stands for incurred but not reported?

18      A.   Yes, that's correct.

19      Q.   It's a form of loss reserving, right?

20      A.   Yes.

21      Q.   If you rook at the first page, at the 10:51 a.m.

22 email from Ms. Way, it turns out that the problem was that

23 the HIPPA Gateway required that a field called the REF field

24 be in numeric order, but that in mid 2007 there was a

25 business rule change that allowed REF to be alphanumeric.
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 1 Do you see that?

 2      A.   Yes.

 3      Q.   Are you familiar with the business rule in

 4 question?

 5      A.   No, I am not because again that would be a

 6 business rule related to the EDI process as I read this,

 7 which again that is owned by an area within IT.

 8      Q.   In Mr. Paulson's 11:16 a.m. email, he says this

 9 isn't the first time we have had this problem, So far our

10 solution appears to be to let the system fail and then fix

11 the specific failure points."

12           Do you see that?

13      A.   Yes.

14      Q.   Do you recall other times in which the system was

15 allowed to fail and then the specific failure points were

16 fixed?

17      A.   Again, there may have been some.  This was on my

18 radar screen.  I wasn't involved in every detail because

19 these issues weren't causing me to miss my claim turnaround

20 times, which is my focus, the million claims going through a

21 month for the claims system for PacifiCare.

22      Q.   Mr. Paulson goes on to say, "I wonder how many

23 more times we'll have similar problems if we continue down

24 the same path?  Is there some way to get more proactive

25 about aligning the electronic claims acceptance criteria
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 1 between PHS and HIPPA Gateway."

 2           Setting aside this specific episode did you hear

 3 anybody asking about being proactive or getting to root

 4 causes or better planning of the business requirements with

 5 the UFE, Front End?

 6      A.   I think it is always a requirement when we see

 7 issues to be proactive in getting to root cause and laying

 8 in place any steps we need to correct them.

 9      Q.   You see the top email Ms. Way appears to agree

10 with Mr. Paulson saying I have that same question out to

11 Noel.  Do you see that?

12      A.   Yes.

13      Q.   Back on the second page on the Paulson 10:47

14 email, he indicates that only now -- as I read it and you

15 tell me if you get a different reading, only now does IT

16 monitor to check the claims in equals claims out."

17           Do you see that?

18           MR. VELKEI:  Where are you looking?

19           THE COURT:  It is the second page.

20           MR. STRUMWASSER:  10:47.  "My impression of the

21 EDI process is that it now monitors" --

22           THE COURT:  "That I-T".

23           MR. STRUMWASSER:  Thank you.  "Now monitors daily

24 to check that claims in equals claims out."

25           Then he goes on to say,  "They still have frequent
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 1 problems, but I believe they now catch issues within a few

 2 days (not a few weeks or months like we experienced in the

 3 Nov06 to April07 time period).

 4 BY MR. STRUMWASSER:

 5      Q.   As best you recall, you don't ever recall hearing

 6 that there was no check to make sure and claims in claims

 7 out balance in the UFE?

 8      A.   I remember the EDI team reporting to tighten that

 9 up.  I don't recall if they didn't have anything.  They were

10 trying to tighten up the process, as it says here, to have a

11 consistent process to validate the submissions.  You see.

12           MR. VELKEI:  I am going to interpose the same

13 objection.  I don't see how this impacts in any way or goes

14 to show anything other then a nominal impact on claims

15 handling within the requisite statutory period.

16           THE COURT:  It goes to the weight, not the

17 validity.  But what about the confidentiality?

18           MR. VELKEI:  We can remove it, Your Honor.

19           MR. STRUMWASSER:  For our next in order, Your

20 Honor, 567, an email chain with top date of April 5, 2007.

21           THE COURT:  Exhibit 567 is an email with a top

22 date of April 5th, 2007.  Confidentiality?

23           MR. VELKEI:  I have some concerns about page 3,

24 Your Honor, the data on there.  I will confer with my client

25 and get back to you.



6269

 1           THE COURT:  1813?

 2           MR. VELKEI:  Yes.

 3           THE COURT:  Okay.

 4           (Exhibit 567 marked for Identification.)

 5 BY MR. STRUMWASSER:

 6      Q.   So at the bottom of 1812 we have a series of

 7 questions being posed by Mr. Paulson regarding what appears

 8 to be given his paragraph number two a backlog of EDI -- a

 9 back log in EDI claims.  Am reading that correctly?

10      A.   I'm sorry.  Can you tell me where you are?

11      Q.   At the top of 1813 we have a continuation of an

12 email that starts at the bottom of 1812 which is from

13 Paulson to Soliman with copies to a bunch of people,

14 including you, right?

15      A.   Yes, I see where you are now.

16      Q.   And so Mr. Paulson says to Ms. Soliman, thank you

17 for; the daily EDI volume report and I have some questions.

18 Are you with me?

19      A.   Yes.

20      Q.   The question, paragraph two is a long paragraph

21 with numbers and things that don't lend themselves to

22 dramatic reading, but what we have here is the story of a

23 backlog growing and shrinking at the EDI electronic data

24 interchange position, right?

25      A.   That appears to be what it says.
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 1      Q.   Then back on the page 1812 just at the start of

 2 Mr. Paulson's email Ms. Berkel says, "The answers to these

 3 questions will be critical do helping us explain March

 4 IBNR."

 5             Then above that we have another email from

 6 Mr. Paulson.  It starts on the bottom of 1811.  On the top

 7 of 1812 we have the cc's, including you, and he gives an

 8 update.  And item one says, "UT" -- United Technology,

 9 right?

10      A.   That's what I would assume.

11      Q.   "Generated a report of paper (EDI) claims receipts

12 for the first three months of 2007."  He goes on to say that

13 there was no material reduction in the bill charges between

14 January and March though there is a substantial volume

15 decrease in February for which ut is still researching.  And

16 that there was a set of duplicate claim batches that are

17 materially inflating the volume of EDI received claims.  Do

18 you see that?

19      A.   Yes.

20      Q.   Then he says that the root cause is the error

21 detection levels in the HIPPA Gateway, all payment steps are

22 more stringent than the error detection levels in the United

23 Front End.  Do you see that?

24      A.   Yes.

25      Q.   That is consistent with what we heard about in 566
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 1 because we learned about in 566 that the HIPPA Gateway was

 2 expecting only numeric data and there was a rule change

 3 requesting alphanumeric.  Do you recall that?

 4      A.   I recall that, yes.

 5      Q.   So in paragraph 3. a) Mr. Paulson says, "The

 6 apparent increase in EDI receipt volume observed in

 7 yesterday's report was likely not real but driven by the

 8 double-counting issue described in number #2 above."

 9           Then we have on the front page an email that

10 follows from Mr. Awah.  Remind me, what is Mr. Awah's

11 position at this point, this is in April of '07?

12      A.   It is actually Mr. Awah.  He had oversight for the

13 PacifiCare IT applications, maybe others, but PacifiCare.

14      Q.   Did Ms. Way report to him?

15      A.   I'm not sure if she reported to him or someone

16 else in the organization.  I just don't know.

17      Q.   But she was within his chain of command?

18      A.   She had responsibility with systems that related

19 to him.

20      Q.   Mr. Awah says there are significant levels of

21 unfavorable claims development.  We can't afford surprises,

22 especially in our current financial situation.  Do you know

23 what that is in reference to?

24      A.   I have no idea.

25      Q.   Then he describes some financial things.  Then he
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 1 says in the next paragraph, "I understand that the team has

 2 put in place an audit process along each step of the

 3 way...after these issues had surfaced."

 4           Have you heard that there was an audit process put

 5 in place for the Front End in April after problems had

 6 surfaced?

 7      A.   Again, this was on my radar screen, not high on my

 8 list of things I was working on because it was an EDI

 9 process.  So I am not sure that long ago if that happened.

10      Q.   Mr. Awah is saying at the bottom of his email, who

11 is the business person who is making these decisions.  Do

12 you know what the answer to that is?

13           MR. VELKEI:  I guess I am going to interpose an

14 objection.  I don't see any link to PHLIC.  If you look at

15 some of the references here, 6.1 million, POS network is an

16 HMO network.  I am not seeing anything that is tying any of

17 this PHLIC, so I would ask that the examiner try some link.

18           MR. STRUMWASSER:  How about the top email for San

19 Antonio for RIMS?

20           MR. VELKEI:  RIMS includes POS.  POS is HMO.

21           MR. STRUMWASSER:  And RIMS also involves other

22 states.  And if Mr. Velkei has evidence that in this case

23 the RIMS implications had nothing to do with California, I

24 would like to hear about it.  But right now I am working off

25 a document that all I know about it is RIMS in San Antonio--
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 1           THE COURT:  Did it have anything to do with the

 2 RIMS PPO business in California?

 3           THE WITNESS:  The comment about the PPO out of

 4 network has nothing to do with the PPO claims in California.

 5 The out-of-network portion of claims service is processed by

 6 RIMS, but this is an a DMHC, the in network is processed on

 7 NICE.

 8 BY MR. STRUMWASSER:

 9      Q.   So is it your testimony that none of this has

10 anything to do with PacifiCare PPO claims?

11      A.   If you are talking about bullet one, I would say

12 no.  If you are talking about the overall email, it could.

13 This was across all of our PacifiCare platforms.  Of course

14 when you start to whittle that down.  PPO is a very small

15 portion.  PHLIC is a portion of that.

16           Throughout this timeframe for PHLIC, we were

17 meeting our requirements around turnaround time.  So I

18 understand there may have been a longer period of time on

19 the Front End, I think my team did a great job in getting

20 those claims through the process.

21           THE COURT:  But this could impact PPO in

22 California?

23           THE WITNESS:  Not the POS issue.  That is not what

24 I am saying.  I want to be clear about that, but the other

25 overall, it could.
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 1           THE COURT:  All right, I will allow it.

 2 BY MR. STRUMWASSER:

 3      Q.   Who is the business person who is making these

 4 decisions?  What is the answer to Mr. Awah's question?

 5      A.   As I look at -- that document was from Dan

 6 Sullivan.  Can I make that clarification?  Is that how you

 7 read that?

 8      Q.   I misread it and get you into it.

 9           The email that I attributed to Mr. Awah is, in

10 fact, from Mr. Schumacher; is that right?

11      A.   Yes.

12      Q.   Do you know the answer to Mr. Schumacher's

13 question?

14      A.   No, I don't, but I read the comments around

15 eliminating certain business partners.  Again that would be

16 part of the EDI contract of -- business partners they had

17 contracted with, so I don't know.

18      Q.   Above Mr. Schumacher's name we have a genuine,

19 bonified Awah email with a series of questions to Sue, et

20 al.  "Who should own reporting/managing the trends,

21 determining reserve levels in regards to PHS claim

22 liabilities.  Historically IT hasn't been the group.

23 Shouldn't this be coming from Finance or Operations."  Do

24 you see that?

25      A.   Yes.
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 1      Q.   Do you know the answer to any of Mr. Awah's

 2 questions here?

 3      A.   Well, when I think of managing trends and reserve

 4 levels, that is a Finance function, that is really all that

 5 means to me.

 6      Q.   Do you know why he mentioned Operations?

 7      A.   No, I don't know.

 8      Q.   Do you know why you are copied on this email?

 9      A.   Probably because he mentioned Operations and I

10 worked in Operations.

11      Q.   Then Ms. Berkel has a response.  Item two is,

12 "Clearly there were not controls in place for claims upload

13 completeness."  Do you see that?

14      A.   Yes.

15      Q.   Do you know what became of Ms. Berkel's

16 observations that there were not claims in place for claims

17 upload completeness?

18           MR. VELKEI:  Objection vague.  Became of it?

19           MR. STRUMWASSER:  What happened after Ms. Berkel

20 made this observation.

21           THE COURT:  If you know.

22           THE WITNESS:  I do know.  The EDI team led by

23 Divina Way developed more specific and ongoing tracking

24 mechanisms that they still report to us today.  I get those

25 on a daily basis.
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 1 BY MR. STRUMWASSER:

 2      Q.   Do you know how the errors that are described in

 3 567 were detected?

 4      A.   There are several comments here.  No, I don't,

 5 without looking at a specific topic and who identified that.

 6      Q.   Well, given the contents of 566 and 567 together

 7 does it appear to you -- or is it just to me -- that the

 8 errors including the double-counting were not detected until

 9 they caused a change in Ms. Berkel's reserves that she then

10 inquired about?

11           MR. VELKEI:  Calls for speculation.

12           THE COURT:  If you know.

13           THE WITNESS:  I don't know.

14 BY MR. STRUMWASSER:

15      Q.   Back on page 1812, the second page, Mr. Paulson's

16 email.  Mr. Paulson's name appears, you will recall on the

17 first page.

18           Item four, "There are more UFE conversions planned

19 the future and I think we need to be more deliberate about

20 timing and preparation prior to proceeding with these

21 upcoming conversions."

22           Do you know if anything was done about Mr.

23 Paulson's observations?

24      A.   I do know that around this time there was process

25 from the EDI team to walk through the plans for any
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 1 conversions.  I don't recall the entire group, but I recall

 2 it was Jane Kantus who works for Sue Berkel and kind of

 3 chaired some of the EDI oversight.  I participated as I

 4 could.  Sandy Malden from our Operations system area

 5 participated.  And we had to then start approving those

 6 being put in place.  They had to walk through the plans, if

 7 there were any risks, what the plans were around, any risks

 8 that were developed.  I don't know exactly when that was put

 9 in place, but that may have come out of this email.

10      Q.   Is your recollection that it likely occurred after

11 this April of '07 period?

12      A.   Just based on the contents of this email, I would

13 think so.

14      Q.   On Exhibit 566 for a moment, on the second page,

15 we are told that between November of '06 and April of '07

16 that would take weeks or months to catch an IT issue.  Do

17 you see that?

18      A.   I see that.

19      Q.   As of July of '07 it was still having frequent

20 problems, do you see that?

21      A.   I see that statement.

22      Q.   Is that inconsistent with your knowledge?

23      A.   Again, back in July of '07 I don't know what

24 Mr. Paulson meant by "frequent."  Again, this wasn't

25 impacting my PHLIC turnaround time.  So there were some
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 1 occurrences I am sure, but I just don't recall them

 2 specifically.

 3      Q.   In the upper of these two emails on page 570, he

 4 says, "We need to better at this." Do you know what "this"

 5 is in his sentence?

 6      A.   Just from reading this it sounds like he is

 7 talking about tracking, but just from reading this email.

 8      Q.   Do you know how many claims were impacted by

 9 problems with UFE claims implementation?

10           MR. VELKEI:  PHLIC claims?

11           MR. STRUMWASSER:  Sure.

12 BY MR. STRUMWASSER:

13      Q.   Let me start with how many claims period?

14           MR. VELKEI:  Objection; relevance.

15           THE COURT:  I am going to sustain.  How many PHLIC

16 claims?

17 BY MR. STRUMWASSER:

18      Q.   Do you know how many PHLIC claims there were?

19      A.   I don't know, but apparently not enough to impact

20 our turnaround times for PHLIC.

21      Q.   Do you recall an initial report of 15,000

22 claims -- and I am not representing that those are PHLIC --

23 but 15,000 claims that were not processed due to the move to

24 UFE?

25      A.   I don't recall back in 2007 a particular number.
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 1 If there is something that you would like to show me, I

 2 would be happy to take a look.

 3      Q.   Just to be clear, you don't recall another 20,000

 4 after the first 15?

 5           MR. VELKEI:  Is there a particular time period?

 6           MR. STRUMWASSER:  In March of 2007.

 7           THE WITNESS:  Again, I think I stated there was

 8 some impact, I just don't remember the numbers.

 9           MR. STRUMWASSER:  568.

10           THE COURT:  568 is an email with a top date of

11 March 20th, 2007.

12           MR. VELKEI:  You can remove the confidentiality,

13 Your Honor.

14           THE COURT:  Thank you.

15           THE WITNESS:  Okay.

16           (Exhibit 568 marked for Identification.)

17 BY MR. STRUMWASSER:

18      Q.   Do you recognize this email?

19      A.   Not really, but as I read through it, I'm sure I

20 wrote it.  Other people responded to me.

21      Q.   Do you recall the underlying facts of this email?

22      A.   Just in reading through this it looks like they

23 were related to the UFE issues that we have been talking

24 about.

25      Q.   The last email on page 896 is from Ms. Way to you
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 1 saying, "Here's a couple of views into the old claims that

 2 Tim reported to you on Friday."

 3           Our trail goes dead there, but do you recall an

 4 old claims issue would be it have been a Mr. Kaja who would

 5 have addressed such things to you?

 6      A.   Looking at the email, Divina copied Timothy

 7 Peterson, so I assuming that is who she is referencing.

 8      Q.   Do you recall an old claims issue that you heard

 9 from him about?

10      A.   I wish my mind was that crisp that far back.  Now

11 I just remember from seeing this email.

12      Q.   Above Ms. Way's email we have an email from you to

13 her asking is there an additional 20,000 claims in addition

14 to an earlier 15,000.  Do you recall that?  First of all, do

15 you see it?

16      A.   I see it.

17      Q.   Do you recall those numbers?

18      A.   Again, I wrote it in here, so I'm sure this

19 happened, I just don't recall it specifically.

20      Q.   So then you get an email from Ms. Way and you

21 respond, it sounds like there is an additional 20K in

22 addition to the initial 15K and she confirms yes, right?

23      A.   Yes, she does.

24      Q.   Then you write to Ms. Berkel we "Want to make you

25 aware that when the EDI team went back and audited files
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 1 prior to 11/1"  '06 -- is that right?

 2      A.   I believe so, yes.

 3      Q.   -- "that were impacted by the move to UFE, they

 4 found an additional 20,000 claims that had not come

 5 through."  Mostly NICE, but smaller volumes for ILLIAD and

 6 RIMS.  Do you recall that?

 7      A.   Yes.

 8           MR. STRUMWASSER:  Your Honor, I would like to show

 9 the witness Exhibit 534 which is in evidence.

10           THE COURT:  Yes.

11 BY MR. STRUMWASSER:

12      Q.   First of all, do you recognize this type of

13 document?

14      A.   I recognize this type of document, yes.

15      Q.   Is this something that was presented to or

16 discussed by the integration group that you were a part of?

17           MR. VELKEI:  Just so we are clear, there are

18 several documents within this document.  There are different

19 tabs, I don't know if they all go together at the same time,

20 but we certainly printed these off of the native format.

21 But there are several documents included in the one time,

22 just to be precise.

23           MR. STRUMWASSER:  If it was a single Excel file

24 with a series of tabs, that's fine, but if it is something

25 more than that, we need to track it down.
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 1           MR. VELKEI:  That is what it is.

 2           THE WITNESS:  Can you repeat your question?

 3 BY MR. STRUMWASSER:

 4      Q.   This kind of report, is this something your

 5 integration group would have been discussing?

 6      A.   Some of this looks broader even because there are

 7 things outside of the key three areas that the team I worked

 8 with was involved in.  I probably would have seen more of

 9 this around the claims piece, not necessarily some of the

10 other.

11      Q.   You would have seen it in this format roughly?

12      A.   This or something similar.

13      Q.   I just want to get a sense of what these projects

14 are and what the nature of the synergies are.  If you would

15 skip ahead to the page with the handwritten seven at the

16 bottom right for me.

17      A.   It starts with 2007 PHS Migration at the top?

18      Q.   Yeah.

19           MR. STRUMWASSER:  For next time, when this got

20 printed we lost the column row identifiers which were

21 awfully handy.

22 BY MR. STRUMWASSER:

23      Q.   I am interested in after the first total, the

24 first row that has transaction on the left?

25           MR. VELKEI:  I'm confused.  What did we lose?
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 1           MR. STRUMWASSER:  You have got the data, but you

 2 don't have the rows and columns, the A, B, C, D columns and

 3 the one, two, three, four rows.

 4           MR. VELKEI:  Okay.  We'll take a look.

 5           MR. STRUMWASSER:  I don't think we need it for

 6 this one, but it helps the witness and I navigate it.

 7 BY MR. STRUMWASSER:

 8      Q.   Are you with me on this first row before the total

 9 it starts with commercial standard Uniprise?

10      A.   Yes, I think so.

11      Q.   Am I right that the estimated synergies for doing

12 that -- and I am reading from the comments field -- were

13 based on 31 FTE or 2.302 million in annual run rate savings

14 as a result of applying those ratios?

15      A.   That's what I read, yes.

16      Q.   We have in the far right columns, projected '06

17 savings, projected '06 integration costs and then the net of

18 those two columns, right?

19      A.   Yes.

20      Q.   So somebody comes through and says we are going to

21 talk about synergies now in your group and project number

22 one is this one, and I assume that the actual calculation of

23 FTE and synergies, that was done by the Uniprise folks that

24 were staffing your group?

25      A.   Yes, that's correct.
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 1      Q.   Do you recall there ever being a substantive

 2 discussion about the impact of increasing these management

 3 supervisory ratios?

 4      A.   Yes, we would have certainly discussed that.

 5      Q.   And you would have come to the conclusion that the

 6 impacts would negligible or acceptable, what would the

 7 framework of that discussion be?

 8      A.   Yes, again, we would have looked at that in

 9 detail.  Remember we were moving from a regional model to a

10 functional model.  That changes where work was done, how

11 work was done, so that would have been one factor here.  I'm

12 sure we looked at other things, but, yes, I felt like I had

13 a great deal of abilities to talk about any impacts that we

14 would see.

15      Q.   Two rows down, centralized claims support

16 functions, i.e., claim functions support and oversight and

17 implement standard support ratios.  What is that?

18      A.   You know, I don't recall looking at this line.  If

19 there is something in more detail, maybe it would jog my

20 memory back in '06, but I don't recall.

21      Q.   Looking at the comments row doesn't help?  The

22 comments column of this row.

23      A.   I'm sorry, I just don't recall that one.

24      Q.   By the way, as a general matter, is it your

25 understanding that a functional model as opposed to a



6285

 1 regional model requires fewer FTE's for supervision?

 2      A.   I would say not necessarily the functional model,

 3 but in this case in moving to the functional model, part of

 4 that was moving out of California, so that is what I was

 5 referencing when I said that.

 6      Q.   So you had folks that were doing claims processing

 7 in San Antonio and Cypress?

 8      A.   Correct.  Can I add to that?  This was across all

 9 of our platforms, so more sites than you just listed.

10      Q.   Let's just analyze this question from a two office

11 perspective.  It is reasonable to assume that the manager to

12 supervisor ratio -- we don't know that.  Let's just do the

13 supervisor to front line ratio had been one to 15 and you

14 are going one to 18, am I reading that right in the first

15 row, the first transaction?

16      A.   That was the plan that was laid out, yes.

17      Q.   So you had one to 15 and you were going to go to

18 one to 18 right?

19      A.   I believe that was the plan, yes.

20           MR. VELKEI:  I just want to remind the Court that

21 we did go over the this line of questioning.  I don't

22 remember if it was the first day or second day.  But there

23 was a long back and forth.

24           THE COURT:  As I remember, it was a different

25 ratio.
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 1           MR. VELKEI:  There are two different.  One for

 2 supervisors and one for -- anyway, asked and answered, Your

 3 Honor.  I think we have been over this.

 4           THE COURT:  I will let you go for a while.

 5 BY MR. STRUMWASSER:

 6      Q.   Let's say that you had 36 folks in Cypress and 36

 7 folks in San Antonio -- well, let's say 30 and 30, So a 15

 8 to one ratio would be two supervisors in each place, right?

 9      A.   Yes.

10      Q.   So let's say you did nothing more than take those

11 30 people in Cypress and you move them to San Antonio, then

12 you would have four supervisors for the 60 people, right, if

13 you did nothing else?

14      A.   If we have two supervisors for those 30 people,

15 correct?

16      Q.   Yeah, in each place, right, that is a 15 to one

17 ratio.  You have 30 in each place, so you move them together

18 and you would have 60 front line people and four

19 supervisors, if you just literally called @Bekins and

20 brought them all over, right?

21      A.   I get what you are saying, yes.

22      Q.   So I am asking you what is it about doing that

23 that let's you believe that you can get away -- I don't mean

24 "get away" in a pejorative -- what is it about putting those

25 people together that creates an opportunity to reduce that
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 1 four-supervisor number?

 2      A.   I would say what we did was a lot more scientific

 3 than that.  When I look at this number, again, by far the

 4 majority of the claims that we paid were for HMO.  So I

 5 think it is important the site that we operated because we

 6 had our Letterkenny, Ireland, site which did quite a better

 7 of HMO processing.  They were maybe one to ten or one to 12.

 8 So we had an opportunity to add staff there very easily.  So

 9 again I think that is simplifying the kind of process we

10 went through that was very diligent to be sure that we had

11 the right supervisor coverage.

12      Q.   The row with the number three on it starts,

13 "Commercial improve the PacifiCare AA rate," do you see

14 that?

15      A.   Yes.  Can I just read that section again, please?

16      Q.   Sure.  AA, is that auto-adjudicate?

17      A.   Yes.

18      Q.   I mean, right, that none of these synergies in

19 this row were realized?

20      A.     I don't think these particular ones were.  We

21 did have some savings around auto-adjudication, because on

22 NICE we did improve our auto-adjudication rates.  But this

23 was based on the system migrations more than anything else.

24      Q.   Item four, commercial improve productivity by

25 25 percent in 2006 premigration activity.  Additional
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 1 productivity improvement will result from conversions from

 2 RIMS to UNET in 2006.  We are agreed that the additional

 3 productivity improvement did not materialize, right?

 4      A.   Which statements in particular are you saying?

 5      Q.   The second statement, additional productivity

 6 improvement will result in conversion of in UNET in '06?

 7      A.   That would be correct, yes.

 8      Q.   The first sentence says productivity is from a

 9 reduction in FTE's; is that right?

10      A.   No, we had various productivity improvements among

11 our staff.  As I recall, I testified earlier we were always

12 looking for ways to improve our productivity.  We did a time

13 study in Ireland where we found ways we could improve our

14 productivity, so there were some things we did to improve

15 the productivity of our staff.

16           MR. VELKEI:  Can we take a break for a moment,

17 Your Honor?

18           THE COURT:  Yes.

19 BY MR. STRUMWASSER:

20      Q.   Ms. Vonderhaar, we were on Exhibit 534 and I was

21 going to ask you about page 8, the top entry.  Do you

22 know -- the top entry reads, "Vendor Management - Vendor

23 Current EDI Agreement lower vendor costs" and so on.  Do you

24 know which current EDI agreement was being referred to here?

25      A.   I wasn't involved in the EDI agreements.
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 1      Q.   Even in the integration group?

 2      A.   No.

 3      Q.   The EDI agreements, did that fall within the

 4 jurisdiction of your integration or Jason Greenberg?

 5      A.   Based on this I believe -- at least it was

 6 captured here.  I was looking back to see -- I know Steve

 7 Parsons was involved with this who was on the team.  Maybe

 8 Kelly Vavra, I am not sure, but I didn't have responsibility

 9 for this particular item.

10      Q.   Mr. Parsons and Ms. Vavra were on the Claims

11 Integration team that you were on?

12      A.   Mr. Parsons was one of those --

13      Q.   I just want to make sure you weren't referencing

14 his or her work on the Jason Greenberg team.

15      A.   No, that's not what I was referencing.

16      Q.   The tenth item, Key West Initiative, what does

17 that stand for?

18      A.   That was the for the migrating work from Cypress.

19      Q.   So Key West was a project to migrate work from

20 Cypress to San Antonio?

21      A.   Key west was the broader initiative across Claims

22 Group Services and Customer Care.

23      Q.   Was Key West a name that was coined in the

24 PacifiCare era or after acquisition?

25      A.   That was after acquisition.  It was the
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 1 integration term for basically the activity that happened on

 2 March 30th of 2006.

 3      Q.   During 2007 did United or PacifiCare successfully

 4 implement UFE such that some clearing houses were submitting

 5 claims through UFE in 2007?

 6      A.   As I recall we looked at some documents that

 7 stated that for EDI claims.

 8      Q.   Ingenix is a company owned by UHG, right?

 9      A.   Yes.

10      Q.   And ENS is a clearing house owned by Ingenix,

11 correct?

12      A.   I'm sorry, I don't know.

13      Q.   Are you aware that Ingenix had a clearing house?

14      A.   I don't recall.

15      Q.   Do you recall United implimenting a transition in

16 which all electronic claims that were headed for PacifiCare

17 had to be submitted through ENS or Ingenix?

18           MR. VELKEI:  What time period?

19           MR. STRUMWASSER:  '07, '08.

20           THE WITNESS:  That does ring a bell.  Again, I

21 wasn't very involved in the EDI clearing house process, so

22 if you can show me a document, I can probably validate that.

23 BY MR. STRUMWASSER:

24      Q.   Do you have Exhibit 562 there?

25      A.   Yes.  Can I take a minute to look through it again
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 1 since we haven't looked at it in a little while?

 2      Q.   Sure.

 3      A.   Okay.

 4      Q.   Does that refresh your recollection that Ingenix

 5 had a subsidiary -- a clearing house called ENS?

 6      A.   I don't see that specifically, I see ENS/Ingenix,

 7 unless I am missing something.

 8      Q.   I think you are in need of your trusty magnifying

 9 glass.

10      A.   What row are you on?

11      Q.   I am on row 12.  It says, "ENS (Ingenix owned

12 electronic trading partner.

13      A.   I was actually looking further down, so I probably

14 just need you to clarify the lines that you are on.

15      Q.   Sure.

16      A.   So based on this, yes, that is true.

17      Q.   Line 12 tells us that there was a change

18 instituted to convert direct PHS submission to UFE

19 submission, right?  Do you see that?

20      A.   Yes.

21      Q.   So instead of a clearing house submitting to

22 PacifiCare directly -- a PacifiCare entity directly, it

23 would first submitting the UFE, correct?

24      A.   Based on what this says, that appears to be true.

25      Q.   If we look down on row 22 on the bottom, we have a
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 1 change as opposed to an issue, "Electronic claim submitters

 2 will convert for direct submission (UFE for MDEON) to

 3 submission through managed gateway/ENS/Ingenix."   Do you

 4 see that?

 5      A.   Yes.

 6      Q.   Does that refresh your recollection that there was

 7 a transition in which all electronic claims had t be

 8 submitted through ENS?

 9      A.   I am sure I was at the time.

10           MR. VELKEI:  I just want to interpose a belated

11 objection to relevance.

12 BY MR. STRUMWASSER:

13      Q.   Are aware, Ms. Vonderhaar, that these clearing

14 houses were required to submit to ENS even if they were

15 already submitting successfully to UFE?  Do you recall that

16 fact?  You just don't recall?

17      A.   I'm sorry, I don't.

18      Q.   We'll get to some more stuff, so don't worry about

19 it.

20           Do you recall any push back by clearing houses

21 about this switch to ENS?

22      A.   I see one item on here on this document that I

23 believe references that.  Again, I wouldn't have been

24 involved in those conversations, but I see the Office Ally

25 comment on here.
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 1      Q.   Don't recall there being a controversy that you

 2 were involved in regarding Office Ally?

 3           MR. VELKEI:  Asked and answered.

 4           THE COURT:  Overruled.

 5           THE WITNESS:  I don't know if it was a

 6 controversy.  I do remember Office Ally.  I didn't remember

 7 that there was a specific situation that we had to prepare

 8 for them to draw up claims to paper for a period of time,

 9 which we did and, again, it was later resolved.

10 BY MR. STRUMWASSER:

11      Q.   That's a clearing house, right?

12      A.   I think so.  I don't know for sure.

13      Q.   They were an entity that was submitting electronic

14 claims, correct?

15      A.   I assume it was a clearing house.  Some providers

16 submitted directly, but I think this was a clearing house in

17 that context.

18      Q.   Do you recall a concern on your part that MDEON

19 would drop to paper?

20           MR. VELKEI:  Objection; vague.

21 BY MR. STRUMWASSER:

22      Q.   The phrase "drop to paper," Ms. Vonderhaar, what

23 does that phrase mean?

24      A.   That means that something that would have come

25 through electronically would now come through as paper, so
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 1 there would be manual touches to those claims.

 2           THE COURT:  So now I lost the question.

 3 BY MR. STRUMWASSER:

 4      Q.   Do you recall a concern about MDEON dropping to

 5 paper?

 6      A.   If there was conversation about MDEON dropping to

 7 paper, of course I would have been concerned.  Again, I

 8 don't recall it specifically.

 9      Q.   You don't remember there being such a controversy?

10      A.   I don't know what the controversy was.  I just

11 know that I would have been concerned if one of our clearing

12 houses was going to start dropping to paper.

13      Q.   Medavant, you don't recall a concern on your part

14 about Medavant dropping to paper?

15      A.   Again, I don't remember the specific names, but I

16 do remember concerns about if something was going to drop to

17 paper than coming in electronically, I would have been

18 concerned about that.

19      Q.   Going from electronic to paper would have resulted

20 in a slower processing of the claim, right?

21      A.   In itself, that is a slower process, yes.

22      Q.   Do you know what an 837 format is?

23      A.   Generally I think it is the receipt mechanism for

24 the claims coming in.

25      Q.   It is part of the HIPPA standard adopted by the
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 1 Federal Government for Medicare, right?

 2      A.   Again, I believe so.

 3      Q.   Are you aware that ENS as an arm of Ingenix was

 4 asking for the submission of data associated with PacifiCare

 5 claims in a manner that was different from the HIPPA

 6 standard, are you aware of that?

 7           MR. VELKEI:  Again, relevance, Your Honor.  I

 8 don't see how this is all tying together.  This seems pretty

 9 far afield.

10           MR. STRUMWASSER:  It is a process that led to a

11 slow-down of claims processing.

12           THE COURT:  That's your allegation.  I will allow

13 it.

14           THE WITNESS:  That may have occurred.  If there is

15 something that I could look at, it would be really helpful.

16 This was a long time ago and it wasn't my highest priority.

17           MR. STRUMWASSER:  Okay let's mark as the next in

18 order an email chain with a top date of April 2, 2007.

19           THE COURT:  All right, this is 569.  569 is an

20 email with a top date of April 2nd, 2007.

21           MR. VELKEI:  I still want to focus on this concept

22 of front end delay.  If there was some significant

23 percentage, 30, 40 percent.  The fact that they are not

24 handled electronically means it is another day or two added

25 to the process.
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 1           THE COURT:  You can argue that later.  I am going

 2 to allow him to put it in.

 3           MR. VELKEI:  Thank you, Your Honor.

 4           (Exhibit No. 569 marked for Identification.)

 5           THE COURT:  Confidentiality, any objection?

 6           MR. VELKEI:  We can remove it, Your Honor.

 7 BY MR. STRUMWASSER:

 8      Q.   Do you recognize this email chain?

 9      A.   Again, I remember this topic.  I don't know if I

10 remember this specific email chain.

11      Q.   Does this refresh your recollection as to concerns

12 you had about Office Ally dropping to paper?

13      A.   Yes.  I believe I said before I did have concerns,

14 I remembered this and that I had concerns about Office Ally

15 dropping to paper.

16      Q.   So on page 643 we have an email to you from

17 Mr. Peterson saying that he wants to discuss with Lason the

18 potential increase of paper claims that could be received as

19 a result of their Managed Gateway solution (moving all

20 trading partners to ENS/Ingenix), saying you were invited to

21 a meeting.

22           Do you remember receiving that email?

23      A.   No, I don't remember that particular mail.

24      Q.   Below that we have a series of exchanges.  It

25 doesn't look like we have the original exchange, but we have
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 1 a series of exchanges in which people are asking whether

 2 Lason is staffed adequately to process the additional Office

 3 Ally claims.  And you are being asked on behalf of Uniprise

 4 operation who own the Lason contract and you respond --

 5 Ms. Vavra responds that the vendor management supply process

 6 makes Doug Smith the owner.  Do you recall those discussions

 7 at about this time around the end of March, beginning of

 8 April of 2007?

 9      A.   I remember the discussion around Office Ally

10 potentially dropping to paper, yes.

11      Q.   You say on March 30th at 8:24 a.m. that we do not

12 want this to happen, that is to say the drop-down due to the

13 POS priority at Lason and concerns about delays in TAT that

14 we can't afford, right now.  Do you see that?

15      A.   Yes.

16      Q.   You recount that this was discussed at the war

17 room meeting, right?  What war room would that have been?

18      A.   At this time we had a meeting that was dubbed the

19 war room with various people.  I believe Sue Berkel and Jane

20 Kantus I believe led this one.  It was just going through

21 different topics, again, that were going on at that tine.

22 EDI was on that list because you have seen some of the

23 corrective actions that they were putting in place.

24      Q.   Who else was on the war room?

25      A.   I think there was a laundry list of people, but I
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 1 know from this perspective, Gary Awah attended, Divina Way

 2 attended, Sue Berkel, Jane Canal.  I would have been on.  I

 3 am sure other people from my team and other people as well.

 4      Q.   Doug Smith?

 5      A.   I think Doug Smith attended.  I am not sure if he

 6 attended every meeting.

 7      Q.   AJ Lanbuhn?

 8      A.   I am not sure if AJ attended this particular

 9 meeting or not.

10      Q.   You mean was an attender at these war room

11 meetings, right?

12      A.   Yes.

13           MR. VELKEI:  I am sorry, I need to interpose an

14 objection on relevance. They are talking about some vendor's

15 decision to go to paper, what that has to do with claims

16 handled on PHLIC, I am missing it, Your Honor.

17           MR. STRUMWASSER:  The conversion to ENS was, as we

18 understand it, for all PacifiCare products.  I don't know

19 where Mr. Velkei purports to get the notion that this

20 doesn't involve PPO claims, but that is not our

21 understanding.

22           THE COURT:  Okay, do you know whether this

23 involved PPO claims?

24           THE WITNESS:  PHLIC would have been a very small

25 percentage of the number due to the much larger membership
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 1 on the HMO and other PPO states, but yes.

 2           THE COURT:  I will allow it.

 3 BY MR. STRUMWASSER:

 4      Q.   On the bottom of page 642 apparently you had asked

 5 Ms. Soliman or others whether it was possible to postpone

 6 the conversion date.  You were told by Ms. Soliman here that

 7 conversion is not possible because of contractual agreement

 8 with vendor.

 9           THE COURT:  Where does it say that?

10           MR. STRUMWASSER:  The Soliman email and the second

11 sentence, "Basically, they indicated that while the 4/3

12 conversion date cannot be moved based on contractual

13 agreement with this vendor".

14           THE COURT:  I am not sure.  Can you read back the

15 question.

16           (Question read.)

17           THE COURT:  Changing the conversion date is not

18 possible.

19 BY MR. STRUMWASSER:

20      Q.   You were told by Ms. Soliman here that changing

21 the conversion date would not be possible because of a

22 contractual agreement with this vendor.  Do you see that?

23      A.   Yes.

24      Q.   Is the vendor in this case ENS?

25      A.   I am not sure who they were referencing there.
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 1      Q.   This is an answer directly to you to a question

 2 you had posed, right?

 3      A.   Right, back in 2007.  So...

 4      Q.   It has been a while and I want to make sure that

 5 my assumption is that this was an answer to a question you

 6 had posed was correct.

 7           So I take it then that you got the information you

 8 needed which was that postponement of conversion wasn't

 9 possible and you really didn't need to know which contract

10 it was, is that basically your recollection of the

11 situation?

12      A.   Again, my concern was am I going to be impacted by

13 claims moving to paper.  I wasn't so concerned with which

14 vendor was which at that point.

15      Q.   You are assured in the course of all these emails

16 that Lason says it can absorb an additional 1,000 additional

17 paper claims if Office Ally drops?

18           MR. VELKEI:  Drops to paper.

19           THE COURT:  Drops to paper.

20           THE WITNESS:  In looking at this, that is

21 certainly stated.  You can also see that Ms. Vavra mentions

22 talking to Steve Auerbach.  Steve was Doug Smith's boss, so

23 you can see that this was viewed seriously.  That Steve was

24 engaged in making that decision, and apparently he felt like

25 it had been handled effectively for us, too, let those
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 1 claims drop to paper if needed.

 2           Again, at this point, it is not clear did it drop

 3 to paper, although I believe it did for some period of time.

 4 BY MR. STRUMWASSER:

 5      Q.   We have a statement, a point of clarity, I assume

 6 is a point of clarification, the issue with Office Ally is a

 7 business decision by the vendor and not an issue regarding

 8 lack of contract or conductivity with Ingenix.  Do you see

 9 that?

10      A.   Yes.

11      Q.   Isn't it true that the business decision for the

12 vendor for Office Ally was whether to incur the costs

13 necessary in order to transfer data to Ingenix or ENS?

14      A.   Again, I am not sure.

15      Q.   You don't know whether converting to Ingenix or

16 ENS would involve an additional expense for the clearing

17 house that was sending the claims?

18      A.   I don't recall if I did or didn't know that at

19 this time.  Again, that wasn't my focus.

20      Q.   Now sitting here today do you know whether or not

21 converting to submission to ENS or Ingenix in 2007 would

22 have involved an additional cost for the clearing house

23 submitting the claims?

24           MR. VELKEI:  That's definitely irrelevant, Your

25 Honor.  I don't see what that has to do with this
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 1 proceeding.

 2           THE COURT:  I will allow it.

 3             If you remember.

 4           THE WITNESS:  I don't remember.

 5           MR. VELKEI:  Thank you, Your Honor.

 6           MR. STRUMWASSER:  The next exhibit is 570, a

 7 November 2007 top date chain.

 8           THE COURT:  An email chain with a top date of

 9 November 27th, 2007, is Exhibit 570.

10           MR. VELKEI:  On 570 and 569, we would like to

11 redact the customer information.  We'll submit the redacted

12 copies of the document tomorrow.  If Mr. Strumwasser can ask

13 a foundational question as to whether this evenly relates to

14 PHLIC.

15           (Exhibit No. 570 marked for Identification.)

16 BY MR. STRUMWASSER:

17      Q.   MDEON is a clearing house, right?

18      A.   Yes.

19      Q.   Do you know whether MDEON submits or was in this

20 period submitting PPO claims?

21      A.   I would think that they would be, yes.

22           MR. VELKEI:  It seems to me, Your Honor, that the

23 issues reflected in this email is MDEON may have been

24 involved.

25           THE COURT:  Does this email relate to California
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 1 PHLIC PPO claims?

 2           THE WITNESS:  When I look at this email, the issue

 3 is around Relay Health and the submission was for Colorado

 4 claims.

 5           MR. STRUMWASSER:  My question to Ms. Vonderhaar

 6 earlier on was whether or not she was concerned about MDEON,

 7 Relay or Medavant -- MDEON and Medavant dropping to paper.

 8 And we have here confirmation -- this is really all I want

 9 to do with this -- that she and Ms. Berkel were asking about

10 the status of MDEON, Relay, Medavant transactions and

11 whether they could confirm that those three clear clearing

12 houses would not be dropping to paper.  That is all I want

13 out of this document.

14           THE COURT:  As to whether this refreshes your

15 recollection as to whether they were dropping to paper or

16 not, I will allow it for this limited purpose.

17           THE WITNESS:  I see a comment from Medavant that

18 says they are on target for their 12/31 implementation.

19 That MDEON was on target for the January 2008

20 implementation.   When I read that now, that means to me at

21 least at this point there wasn't a thought that they would

22 be dropping to paper have.  This wasn't to say they would be

23 dropping to paper.  This was saying the implementation would

24 happen on those dates which would mean the electronic data

25 interchange would occur at that time.
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 1 BY MR. STRUMWASSER:

 2      Q.   When I asked you earlier you did not recall having

 3 any concerns about these three clearing houses -- the two of

 4 them dropping to paper.  And I am now asking you in light of

 5 this document, does this does this refresh your recollection

 6 as to whether or not you had any concerns about these

 7 clearing houses, MDEON and Medavant, dropping to paper?

 8      A.   If I recall what I said, I thought I said that

 9 this was a long time ago.  I didn't recall for sure.  If you

10 could show me something, I would be happy to take a look

11 back at that.

12      Q.   I have now shown you something.  Do you recall

13 having concerns about MDEON and Medavant dropping to paper

14 as a result of the ENS conversion?

15           MR. VELKEI:  Specific to impact on PHLIC?

16           THE COURT:  It's all right.  I will overrule the

17 objection.

18           Do you remember?

19           THE WITNESS:  I'm sure we were always concerned

20 about that.  If these transitions were taking place, we

21 wanted to make sure they happened, because if something was

22 going to drop to paper, we needed to be aware of it so we

23 could plan for it.

24           So here I see the term we are confirming that they

25 weren't dropping to paper.  I am sure Sue and I were
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 1 concerned now that I see that we were talking about these

 2 two vendors.

 3 BY MR. STRUMWASSER:

 4      Q.   So we are in agreement that there was a period in

 5 which Office Ally did, in fact, drop to paper right?

 6      A.   Yes, as I recall.

 7           MR. STRUMWASSER:  This is a good place for the

 8 day.

 9           THE COURT:  All right.  You will get me the

10 redacted copies tomorrow, 570 and 569.

11           We'll start at 9:00 and break at noon-ish.

12           THE WITNESS:  Noon.

13           THE COURT:  We are going at noon.

14           (The proceedings were adjourned at 3:45 p.m.)

15                           --oOo--

16

17

18

19

20

21

22

23

24

25
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 1 Thursday, March 25, 2010             9:14 o'clock a.m.

 2                         ---o0o---

 3                   P R O C E E D I N G S

 4      THE COURT:  This is on the record.  This is before

 5 the Insurance Commissioner of the State of California

 6 in the matter of PacifiCare Life and Health.  This is

 7 OAH Case No. 2009-09061395, Agency No. UPA 2007-00004.

 8 Today's date is the 25th of March, 2010.  Counsel are

 9 present and respondent is present in the person of?

10      MR. KENT:  Marilyn Drysch, D-R-Y-S-C-H.

11 Ms. Drysch has been with us one or two times

12 previously.

13      THE COURT:  Welcome to Oakland.  I hope you have

14 an okay time.  The weather's been nice.

15          Mr. Strumwasser, are you ready?

16      MR. STRUMWASSER:  Yes, your Honor.

17      THE COURT:  Go ahead.

18      MR. STRUMWASSER:  Thank you your Honor.

19                     ELLEN VONDERHAAR,

20          called as a witness by the Department,

21          having been previously duly sworn, was

22          examined and testified further as

23          hereinafter set forth:

24      DIRECT EXAMINATION BY MR. STRUMWASSER (resumed)

25      MR. STRUMWASSER:  Q.  Good morning,
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 1 Ms. Vonderhaar.

 2      A.  Good morning.

 3      Q.  You recall the March 30, 2006 announcement by

 4 Uniprise about the layoffs we talked about before?  You

 5 recall that, right?

 6      A.  Yes.

 7      Q.  I asked you in that form because I discovered

 8 that I don't have an extra copy to show you.  So as a

 9 result of that or as a part of that round of layoffs,

10 staff was laid off in the mailroom in Cypress, right?

11      A.  Yes, that's correct.

12      Q.  My understanding is that a number of their

13 functions were transferred to Lason.  Is that

14 consistent with your understanding as well?

15      A.  Yes, that's true.

16      Q.  So Lason was going to be receiving claims and

17 other correspondence from members and providers, right?

18      A.  Yes.  Could be from others as well, but

19 members and providers, yes.

20      Q.  Who else?

21      A.  I guess they could get a random piece of mail

22 about something else.

23      Q.  So Lason was going to be having those

24 documents, those claim and secondary documents, coded

25 or keyed, right?
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 1      A.  Yes, that's correct.

 2      Q.  So someone would be entering objective

 3 information about the documents such as the type of

 4 document, claim number, member ID number, that kind of

 5 information, right?

 6      A.  Yes, that's true.

 7      Q.  And as I understand it, the coding function

 8 was performed overseas, correct?

 9      A.  Yes.

10      Q.  After those documents were coded, Lason was

11 supposed to route them to the appropriate area within

12 United for processing?

13      A.  Yes.

14      Q.  Was the decision to transition those functions

15 made by your claims integration team?

16      A.  As I recall, yes.  As a team, we made that

17 decision.

18      Q.  Did someone -- Lason had been a contractor to

19 United, right?

20      A.  Yes, Lason is, yes, a contractor for United

21 for this same type of work.

22      Q.  But it was before the acquisition, right?

23      A.  Yes, that's true.

24      Q.  And PacifiCare did not, prior to the

25 acquisition, have a relationship with Lason, right?
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 1      A.  Actually, much earlier they did, I believe,

 2 thinking of my history.  But at the time, ACS was the

 3 vendor for the data entry piece.  And as you said, the

 4 mailroom was internal, although PacifiCare had planned

 5 themselves -- they were in the process of transitioning

 6 the mailroom to the current vendor, ACS, prior to the

 7 acquisition.

 8      Q.  Do you know why Lason ceased to be a

 9 PacifiCare vendor prior to the acquisition?

10      A.  I don't recall.  It just seems like they were,

11 so I didn't want to misstate that.

12      Q.  I appreciate that.

13          So do you recall whether the proposal to have

14 this function transitioned to Lason was brought to your

15 claims integration team by somebody from Uniprise or

16 somebody else?

17      A.  As I recall, it was brought to the team by

18 someone from Uniprise.

19      Q.  Do you recall who?

20      A.  I'm not sure.  Maybe Doug Smith.

21      Q.  Was there any discussion of a different vendor

22 than Lason?

23      A.  Not that I recall.

24      Q.  Anybody suggest, you know, "We've scoped out

25 these guys, ACS, and they seem pretty good.  Should we
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 1 consider using them instead of Lason?"

 2      A.  I think it was talked about, but again, I'm

 3 not sure how much it was talked about.

 4      Q.  Was it your understanding at the time that you

 5 and your group had the authority to decide, "No, we're

 6 not going to do the Lason option"?

 7      A.  You know, I don't recall having those

 8 conversations.  I think it was -- as I recall, more of

 9 an assumption because Lason was United's vendor.  They

10 put a lot of work through Lason, that that was just

11 kind of the direction we would go, as I recall.

12      Q.  Before the transition of these functions to

13 Lason, did you have any doubts yourself about the

14 soundness of transitioning this function to Lason?

15      A.  I'm not sure about the soundness of it.  I

16 think, you know, any time you change vendors, I've done

17 that before, you know, in other situations.  Any time

18 you change vendors, you know, with the complex kind of

19 processes that we have, you're going to be concerned

20 about it and wanting to make sure that you think that

21 through very carefully.

22      Q.  And the functions that Lason was assuming were

23 particularly critical to your operation, right?

24      A.  Yes, they were.

25      Q.  Which, it occurs to me, could be called the
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 1 operations operation.

 2          Do you recall when the mailroom functions were

 3 transferred to Lason?

 4      A.  I don't remember the exact dates, but I think

 5 mid -- it was in stages, so I think mid to late 2006.

 6      Q.  Were you involved in implementing the

 7 transition?

 8      A.  I didn't own the transition to Lason.  The

 9 vendor management team did.  I was engaged in keeping

10 track of what was going on and attended meetings

11 related to the plan.

12      Q.  And initially, you didn't own the contract

13 either, right?

14      A.  I did not own the contract with Lason, no.

15      Q.  With respect to Lason's performance after the

16 transition, do you remember hearing about problems

17 regarding the aging of correspondence?

18      A.  Yes, we had some initial challenges with

19 Lason, with the process.  Some of that was probably the

20 fact that we didn't give them the best direction.  We

21 created a pretty complex process.  Some of it was on

22 their end as well.  So, yes, we did have some concerns

23 with aging correspondence.

24      Q.  And do you recall there being problems with

25 misrouting of documents?
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 1      A.  There were documents, some documents misrouted

 2 as we were going through the initial stages of working

 3 with Lason.

 4      Q.  You're familiar with DocDNA, right?

 5      A.  Yes.

 6      Q.  And you recall that there were problems with

 7 the DocDNA requests?

 8      A.  Again, yes, there were some challenges with

 9 the DocDNA requests as well.

10      Q.  Some of the DocDNA queues were piling up,

11 right?

12      A.  There were times that there were inventory

13 levels that were higher than we would have wanted them

14 to be in the DocDNA queues, yes.

15      Q.  Do you recall problems with data entry being

16 done incorrectly?

17      A.  Yes.

18      Q.  Specifically with respect to the coding of

19 secondary documents, do you recall that?

20      A.  Yes.  As I recall there, again, in the initial

21 ramp-up with Lason, we had some of those challenges.

22      Q.  Are you aware that there were tens of

23 thousands of claims backlogged at Lason in July and

24 August of 2006, a few months after the announcement of

25 the transition?
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 1      MR. VELKEI:  These are PLHIC claims?

 2      MR. STRUMWASSER:  They were certainly -- claims

 3 that certainly included PLHIC claims.

 4      Q.  Right?

 5      A.  Again, that's a long time ago.  I don't

 6 remember the exact timing.  I would think you have

 7 something to show me on that.

 8          But again, that would be all claims, that

 9 would be across all products.  So yes, there would be

10 some PLHIC claims in those numbers.  Again, it would

11 be -- when you think of the grand scheme of the work we

12 did, it would be a small piece.

13      Q.  But I would like to know from you whether you

14 have a present recollection that there were 10,000

15 claims backlogged at Lason from late August that were

16 not processed until late September --

17      MR. VELKEI:  Just so we're clear --

18      MR. STRUMWASSER:  Q.  -- of 2006.

19      MR. VELKEI:  -- you're encompassing more than just

20 PLHIC claims; you're saying claims generally across the

21 platforms?

22      MR. STRUMWASSER:  Yes.

23      THE WITNESS:  Again, it was back in 2006, so I'm

24 not sure if that was the exact number.  If there is

25 something I can look at, I'm sure I can validate that.
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 1      MR. STRUMWASSER:  Q.  Do you recall a number on

 2 that order of magnitude?

 3      A.  There certainly could have been.  Again, I'd

 4 like to see it, take a look at that.

 5      MR. STRUMWASSER:  I might have to be told.

 6      THE COURT:  How about 571.

 7      MR. STRUMWASSER:  571, your Honor, a document

 8 titled "PacifiCare Transition Operational Issues,"

 9 July 2006 to December 2006.

10      THE COURT:  Can I remove the confidentiality

11 designation?

12      MR. VELKEI:  Give me one second, if you don't

13 mind, your Honor.

14      THE COURT:  No problem.

15          (Department's Exhibit 571, PAC0602532

16           marked for identification)

17      MR. VELKEI:  I need to hold off on this one, if

18 you don't mind, your Honor.

19      THE COURT:  That reminds me, did we have any

20 progress on any of the other dates or the redactions?

21      MR. VELKEI:  I think we're caught up on the dates

22 and the redactions.  Somebody is going to bring it

23 over, and we'll have them at the break.

24      THE COURT:  I think 563 might have a date problem.

25 Is that -- am I wrong?
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 1      MR. VELKEI:  I have 12/1/08.  Did you folks have a

 2 different date than that?

 3      THE COURT:  Did you decide that was correct?

 4      MS. ROSEN:  I have 9/16/08.

 5      THE COURT:  That was the one you were going to

 6 look into, I believe.

 7      MR. VELKEI:  Forgive me.  We'll get to the bottom

 8 of it at the break.

 9      THE COURT:  All right.  Thank you.

10          Okay.  Go ahead -- oh, I'm sorry.  You're not

11 ready.

12      THE WITNESS:  Okay.

13      MR. STRUMWASSER:  Q.  Have you seen -- do you

14 recognize this document, 571?

15      A.  If I recall, I think this was a document that

16 Sue Berkel would have put together.

17      Q.  Do you recall having seen it?

18      A.  I recall seeing this or something like it.

19      Q.  Okay.  And referring your attention to the

20 section entitled "Outsourcing to Lason - All

21 Systems/Products," does that refresh your recollection

22 as to the number of claims that were in the backlog

23 over this two-week period in August and another one

24 in -- well, there was a 10,000-claim backlog in

25 September from late August that did not get dealt with
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 1 until the end of September.  Do you recall that?

 2      A.  Yes, I do, as I see this.  Thank you.

 3      Q.  Do you recall the 22,000-claim backlog that's

 4 identified in the second bullet?

 5      A.  Yes.

 6      Q.  Ms. Vonderhaar, sitting here today, do you

 7 believe that Lason had adequate training on routing

 8 claims and other correspondence before the mailroom

 9 function was transferred to them?

10      A.  I think at the time we believed that they did.

11 However, you have to remember that we had a really

12 manual process for mail routing in California.  So

13 literally, mail would be put in interoffice envelopes

14 and sent off to other areas.  So there literally was no

15 tracking at that time.

16          And because of that, my read, thinking back,

17 there just wasn't the best documentation about claims

18 routing.  So I think the thought was that the

19 appropriate training was done.  We had a lot of really

20 good people working on this process -- John Murray, who

21 knew it as well as anyone.

22          I think what we realized as we got into it --

23 again, thinking across all of our products,

24 particularly the HMO products is very complex -- that

25 we needed to do additional training and certainly did
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 1 that as we went along.

 2      Q.  Do you recall a time when, during one of these

 3 meetings of the claims transition team, that you or

 4 someone else said, "You know, we have to remember that

 5 we have a very manual process at PacifiCare"?

 6      A.  Most likely because I think that's what I was

 7 just referencing.

 8      Q.  So you do recall somebody saying that?

 9      A.  I don't recall for sure that long ago, but I

10 could see that being said because we did have a manual

11 process.

12      Q.  I'm really trying to find out whether it was

13 said or not.  If you don't know, that's fine.  It was

14 an interesting statement you just made, and I'm

15 wondering whether that statement was made by anybody to

16 the claims integration group.

17      A.  I just don't recall.

18      Q.  Do you recall whether anybody pointed out to

19 the claims integration group at the time of the

20 decision, "You know, we don't have much in the way of

21 tracking, and documentation isn't very good"?

22      A.  Again, I wasn't involved in a detailed level

23 on the work that was being done.  So could have been

24 said.  I'm not sure.

25      Q.  Do you recall anybody saying, "Before we make
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 1 this transition, are we all sure that we have a good

 2 understanding of the manual processes in place at

 3 Cypress"?

 4      A.  Can you repeat that question?  I'm sorry.

 5      Q.  Sure.  At the time before this decision was

 6 finally made but when you were considering it, do you

 7 recall anybody saying to the integration group, "You

 8 know, before we order this, before we make this final

 9 decision, are we sure we have a good understanding of

10 the mailroom operations in Cypress?"

11      A.  Again, I don't recall if that was said or not

12 said that long ago.

13      Q.  Without respect to specific words or anything

14 like that, was there anybody in your group or anybody

15 talking to your group that expressed any concern at all

16 that these were processes that were too complex to be

17 changed in the manner and speed with which they were

18 about to be changed?

19      A.  As I recall, there was -- you know, as we

20 thought about the complexity of our work and the

21 changes that were going to be made, sure, we were

22 concerned because it's a big change.

23          But again, I think the team had a very

24 detailed plan to move the work over.  As I said, it may

25 have even been more complex than it needed to be at
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 1 that point, which we realized.  But I think we had the

 2 right people working on it.  I think they were asking

 3 the right questions at that time.

 4      Q.  Do you recall any difference of opinion?  Was

 5 there anybody in your group who had come to be

 6 identified with the notion, "We're moving too fast

 7 here"?

 8      A.  Again, I don't recall specifically.  There may

 9 have been.

10      Q.  But you don't recall anybody -- you don't even

11 recall whether there was anybody?

12      A.  Can you ask the question again?  Sorry.

13      Q.  Sure.  I mean, it may have something to do

14 with the kinds of folks I hang out with, but in a

15 committee or group that I'm familiar with, it

16 frequently happens that one or more people become

17 identified with one position or somebody else in

18 another position.  And they're sort of -- not political

19 parties or anything, but there are voices of fast and

20 slow, or hot and cold.

21          And I'm asking whether there was anybody in

22 your integration group that came to be identified with

23 the notion, "We're moving too fast"?

24      MR. VELKEI:  On this Lason issue?

25      MR. STRUMWASSER:  Sure.
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 1      Q.  On the Lason issue.

 2      A.  I think there was the thought by some people

 3 that it was a pretty fast transition for the kind of

 4 work that we were moving forward.

 5          Again, I think there was a really good plan

 6 set out, but there may have been people who said that's

 7 pretty fast for this kind of transition.

 8      Q.  But you don't remember anybody having been --

 9 that you, in your mind, has identified with that

10 position?

11      A.  I'm sorry, I just don't recall.

12      Q.  Now, more generally with respect to the

13 integration, do you recall anybody in the integration

14 group -- either the claims group or the other two

15 groups that were working with Mr. Smith and Mr. Labuhn,

16 do you remember anybody saying about any aspect of the

17 integration, "This is moving too fast.  We're going to

18 have problems"?

19      A.  Again, it may have been said that we were

20 moving fast.  I don't remember if anyone said we would

21 have problems.  Could have.  Again, I'm sorry, I just

22 don't remember generally.

23      Q.  As these problems at Lason started to unfold,

24 do you recall anybody saying to anybody else, "You were

25 right.  You called it.  We should have listened to
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 1 you"?

 2      MR. VELKEI:  Objection, relevance.

 3      THE COURT:  I'll allow it.

 4          If you remember.

 5      THE WITNESS:  Again, that could have happened.  I

 6 don't remember specifically.

 7      MR. STRUMWASSER:  Q.  You said a couple times that

 8 people were asking the right questions.  What were the

 9 questions that people were asking with respect to this

10 transition to Lason of the mailroom operations?

11      A.  I guess, when I think of the right questions,

12 in that kind of a transition, it was doing the best to

13 answer the questions of, what is the volume? what's the

14 current process? what needs to change?  Those would be

15 examples of questions that would be the right questions

16 to ask if you were going through that scenario.

17      Q.  Do you have a present recollection that those

18 specific questions were asked?

19      MR. VELKEI:  Objection, asked and answered.

20      THE COURT:  If you do.

21      THE WITNESS:  As I recall, that was the

22 responsibility of the team, so yes.

23      MR. STRUMWASSER:  Q.  So you don't recall the

24 questions being asked, but you're sure they would have

25 been because that was your responsibility?  Is that
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 1 your testimony?

 2      A.  Again, I'm sure those questions were asked as

 3 we went through it.

 4      Q.  One of the questions you mentioned was, "What

 5 is the process?"  Do you recall what the answer was?

 6      A.  Well, there were several things that

 7 transitioned.  There were processes that were current

 8 and new related to all of those.  And, so -- I'm sorry.

 9 I lost my train of thought on that one.  Can you ask it

10 again?

11      Q.  Sure.  The answer to the question, "What is

12 the process?"

13      A.  Okay.  Thank you.  Again, there were various

14 processes because there were different types of work

15 that was transitioned.  So I think the team looked

16 diligently at the current process for those areas.  And

17 they designed what they thought at the time was the

18 right process going forward.

19      Q.  Do you recall anybody saying, "There's not

20 enough documentation here of the current process"?

21      A.  I'm sure that was said.  You know, as I said

22 earlier, there was not the best documentation of the

23 current process.

24      Q.  And your team was aware of that at that time?

25      MR. VELKEI:  At what time?
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 1      MR. STRUMWASSER:  Q.  At the time that integration

 2 was being discussed?

 3      A.  Yes, they would have been aware of that.

 4      Q.  What did they do about it?

 5      A.  Again, I think they designed the best process

 6 they could.  I know they talked with people who, for

 7 example, managed the mail in Cypress.  They interviewed

 8 them about how that process worked.

 9          Again, though, it was a manual process.  Some

10 of that is in people's heads.  So, you know, they -- I

11 think again they designed the best process they could.

12 We continued to revamp it over time.  That was needed.

13 And you know, when I look at it today, we have a much

14 better process.  We know now exactly where our mail is.

15 We track it on a daily basis.  We know everything

16 that's in our DocDNA queues and where it sits any time.

17          So I think we went from a very manual process.

18 Did we have some hiccups?  Yes.  But I think the

19 process today is much better than it was before we

20 started.

21      Q.  You said a couple of times, "We designed the

22 best process we could."  When you describe that, you're

23 saying, "The processed to be used by Lason, the new

24 process was designed as best we could"; is that fair?

25      A.  Yes, I think that's fair.
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 1      Q.  Did anybody say, "Before we transition this,

 2 we ought to, ourselves, document the existing process

 3 so that we know exactly what it is we are

 4 transitioning"?

 5      A.  I don't recall that that was said or not.

 6      Q.  You never saw any newly generated

 7 documentation for the Cypress mailroom process, right?

 8      A.  I can't say if I did or didn't.

 9      Q.  Do you recall during August of 2006 there

10 being thousands of reject claims because Lason didn't

11 know where the claims were supposed to go?

12      A.  Yes.  I think we talked about that earlier,

13 yes.

14      Q.  You think that's the same issue as the 22,000

15 and the 10,000?  Is that the same issue?

16      A.  I'm sorry.  I meant earlier in my testimony, I

17 think we talked some about that.  That would be a

18 different issue than what you see here.

19      MR. STRUMWASSER:  Let me show you a copy of

20 Exhibit 339 in evidence.

21      THE WITNESS:  Okay.

22      MR. STRUMWASSER:  Q.  Do you recognize this e-mail

23 chain?

24      A.  Yes, at a general level.

25      Q.  You recall the episodes?
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 1      A.  I recall the topics, yes.

 2      Q.  So we have -- the top e-mail is from

 3 Ms. Andrews.  She's reporting that Lason is having

 4 quote, "some challenges with volumes and knowing

 5 exactly where things go.  So we see a dip in receipts

 6 and then an influx as we educate them on the correct

 7 processes."

 8          Do you see that?

 9      A.  Yes.

10      Q.  And that "them" is Lason, right?

11      A.  Yes, that would be Lason.

12      Q.  And the phrase "knowing exactly where things

13 go," is that referring to knowing what areas within

14 United that the documents were supposed to go to?

15      A.  I'm not sure what Raynee was referring to

16 there.  I would say, in my thinking about this e-mail

17 and the time, it was not for United but for PacifiCare,

18 all products, making sure that things got to the right

19 place the first time.

20      Q.  Which they weren't at that time, right?

21      MR. VELKEI:  Some portion of them, you mean?

22      THE COURT:  Some of them weren't getting --

23      MR. STRUMWASSER:  Sure.

24      THE WITNESS:  Right.  Some of them weren't getting

25 there.  This actually doesn't detail a number.
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 1      MR. STRUMWASSER:  Q.  "We continue to get

 2 thousands of reject claims in SA from Lason, and as

 3 continuing education occurs, they are sent back to

 4 Lason for logging, and many are aged by that point."

 5          Am I correct in understanding Ms. Andrews to

 6 be saying that Lason is sending thousands of reject

 7 claims to San Antonio's claims department?

 8      A.  That's what she says in this e-mail.  Again,

 9 that would be across all platforms, all products.  So

10 some small percentage of those would be for PLHIC.

11      Q.  Those are claims that are not properly coded

12 or are routed incorrectly, correct?

13      A.  She doesn't say that specifically.  Again, I

14 don't know everything she was thinking at this point,

15 but those could have been reasons.

16      Q.  Well, from what you know about this topic,

17 these claims were being sent to San Antonio because

18 they were not properly coded or being incorrectly

19 routed, right?

20      A.  When I think of reject claims, these are

21 claims that Lason wasn't sure what they should do with

22 them, so they came back to San Antonio.  That was our

23 process, to assess that and, as Raynee says, continue

24 to educate Lason as we saw those.

25          So again, the intent was to get them in the
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 1 right place as quickly as we could and continue to

 2 educate Lason along the way.

 3          Again, if you remember back on PLHIC at this

 4 time, this didn't cause us to miss our turnaround time.

 5 So it took longer on the front end, this particular

 6 issue, but overall we were meeting our turnaround times

 7 on the PPO product during this time.

 8      Q.  By meeting your overall goals on turnaround

 9 times, you mean that you were meeting your internal

10 turnaround time goals, right?

11      A.  Yes, we were meeting our goal of processing 95

12 percent of our claims within 20 business days.

13      Q.  During the 2006-2007 period, you were cited

14 for having late claims, were you not?

15      MR. VELKEI:  In the context of this proceeding,

16 the accusation?

17      MR. STRUMWASSER:  Yeah.

18      THE WITNESS:  We did have late claims.  We always

19 have some volume of late claims.  They may have been

20 higher.  Again, if we had late claims, though, we still

21 use the original -- we use the original received date.

22 We pay back to that date.  We pay interest if we need

23 to.

24          But in the grand scheme of things, we were

25 still meeting our turnaround time.  So the late claims
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 1 would have been a small percentage of our overall, you

 2 know, million claims a month that were running through

 3 the system for all products.

 4      MR. STRUMWASSER:  Q.  So it's fair to say, is it

 5 not, that the fact that you were meeting your internal

 6 turnaround time goals did not mean you were not paying

 7 claims later than the law permitted?

 8      MR. VELKEI:  Objection, calls for a legal

 9 conclusion.

10          We disagree that there is some prohibition

11 against paying claims late.  When that happens, you pay

12 interest.  So I certainly disagree with the assumption

13 that underlies Mr. Strumwasser's question.  I don't

14 think this witness is in a position to answer that.

15      THE COURT:  Could you repeat the question.

16          (Record read)

17      THE COURT:  I'm going to allow it.  You're really

18 arguing about what the consequences are of the law.

19      MR. VELKEI:  I'm not sure about that, your Honor.

20 But I still think that this is somebody not in

21 regulatory, not an attorney.

22          To answer the question whether the law has

23 been broken here, I think, is something for you and us

24 to argue about.

25      THE COURT:  I'm not disagreeing with that, but
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 1 there is a law that says you're supposed to do it

 2 within a certain amount of time, whether that's argued

 3 or not.  But they were paying interest on some of them

 4 so at least they must have agreed at some point that

 5 they need today do that.  So I'll allow it.

 6          Answer if you know.

 7      THE WITNESS:  I'm not a lawyer, so I don't want to

 8 say related to the law.  We did pay claims late at

 9 times.  We -- you know, there are times we do for a

10 variety of reasons.  When we do, our process is to pay

11 the appropriate interest back to the date we received

12 the original claim.

13      MR. STRUMWASSER:  Q.  You are the vice president

14 for claims, right?

15      MR. VELKEI:  Asked and answered.

16      THE COURT:  Sustained.

17      MR. STRUMWASSER:  Q.  Is it your testimony you

18 don't know whether or not the claims for which you paid

19 interest were paid in violation of California law?

20      MR. VELKEI:  Argumentative.

21      THE COURT:  Sustained.

22      MR. STRUMWASSER:  Q.  Do you know what the law

23 requires in the timing of claim payments, the law of

24 California?

25      A.  Again, I'm not a lawyer, but my general



6336

 1 knowledge of the claims requirements are that we

 2 process our claims within 30 business days.

 3      Q.  And the fact that you may have met your

 4 internal TAT goals does not mean that you in fact

 5 processed all your claims within 30 working days, does

 6 it?

 7      A.  We did not process all of our claims within 30

 8 working days.

 9      Q.  Even during times when you were meeting your

10 internal TAT goals, right?

11      A.  Yes.  There also could have been different

12 reasons for that, like, as you know, we had additional

13 reworks that were going on.  That's really, you know, a

14 different process.  And those would go back again to

15 the original date.  So in essence, those would be

16 late-paid claims.

17      Q.  So it was possible -- there are many ways in

18 which it was possible for PacifiCare to have late-paid

19 claims even as it was meeting its internal turnaround

20 time goals, right?

21      MR. VELKEI:  Objection, argumentative, your Honor.

22 Asked and answered.  I think we get the point.

23      THE COURT:  I understand the answer to that

24 question is yes.  Let's move on.

25      MR. STRUMWASSER:  Q.  Back to Exhibit 571,
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 1 Ms. Andrews also reports that there isn't enough staff

 2 in San Antonio to work the claims, right, work these

 3 claims that she's talking about?

 4      A.  I'm sorry.  I thought 571 was something from

 5 Ms. Berkel.

 6      MR. STRUMWASSER:  You're right.  That is not a

 7 trick question.  That was my own mistake.

 8      THE COURT:  339?

 9      MR. STRUMWASSER:  339.

10      THE WITNESS:  So could you repeat your question,

11 please?

12      MR. STRUMWASSER:  Q.  Sure.  Am I correct that

13 Ms. Andrews is saying here that there isn't staff in

14 San Antonio to work the claims that are being returned

15 from Lason?

16      A.  What I see her saying is that we were using

17 overtime hours to do that, which would be normal in

18 that kind of a situation.  There was a larger volume

19 than we had anticipated, so we were using overtime to

20 help.

21      Q.  So when Ms. Andrews says, "There isn't staff

22 here to work these claims," is she wrong?

23      A.  If I recall back to this time, again, it was a

24 larger volume than we expected, so we wouldn't have had

25 enough staff -- may not have enough staff dedicated to
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 1 this.

 2          One of the ways we address that is through

 3 using overtime of the current staff.  And again, I

 4 think it did take us a little while to work through

 5 these volumes with both our staff and using overtime.

 6      Q.  Ms. Andrews also says that the San Antonio

 7 claims department inherited boxes of claims from the

 8 Cypress office.  Do you see that?

 9      A.  Yes.

10      Q.  This was because all production staff in

11 Cypress were released on 7/31/06?

12      A.  We did -- there was some additional production

13 staff that was let go in September.  But there was

14 staff that was let go on 7/31.

15      Q.  So she's incorrect when she says "all

16 production staff was released"?

17      A.  Based on what I remember, there was additional

18 staff that we reduced that had effective dates in

19 September.

20      Q.  What is your understanding of the phrase

21 "production staff"?

22      A.  "Production staff" would be the team that

23 processes claims.

24      Q.  Ms. Andrews then opines that it will get worse

25 before it gets better due to all the moving pieces.  Is
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 1 "it" referring to the aged claims?

 2      A.  I'm not sure.  This -- when I look back, the

 3 questions were around the billed charges inventory.

 4 That's not necessarily a reference to -- in itself to

 5 aged claims.  So I think she was responding to that

 6 question.

 7      Q.  The billed charges inventory, did you say?

 8      A.  Yes.

 9      Q.  That's the accumulation of the amount of

10 billed charges that is on hand for processing?

11      A.  Correct, which can be driven by more than just

12 the claims process.

13      Q.  But the number of billed -- the inventory of

14 billed charges is an inventory of charges billed in

15 claims, right?

16      A.  Yes.  Again, I'm just not exactly sure what

17 she was referencing when she said "it."

18      Q.  Do you read this, then, to say that "it" is

19 the problems with Lason?

20      MR. VELKEI:  Objection, calls for speculation.

21 The witness said she doesn't know what it means.

22      THE COURT:  If she knows.

23      THE WITNESS:  I'm not sure because she -- that's

24 not the only issue that she talks about in this e-mail.

25      MR. STRUMWASSER:  Q.  So Ms. Andrews was your
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 1 direct report immediately below you, right?

 2      A.  Yes.

 3      Q.  So you get an e-mail from her that says it

 4 will get worse before it gets better.  Did you ask her

 5 what it is that was going to get worse?

 6      A.  I'm not sure I asked her at that time.  We

 7 talked all the time.  We're down the hall from each

 8 other.  This e-mail would not have been a surprise to

 9 me, so I don't know that I questioned what is "it."

10          I think what Raynee was doing, which was the

11 right thing, was laying out the issues that we had that

12 could be contributing to the inventory that's described

13 by Mr. Paulson below.  Again, she talks about a variety

14 of topics.  I think she's doing the right thing here.

15 She talks about what we're doing to correct them.

16      Q.  Ms. Vonderhaar, is the reference to "moving

17 pieces" a reference to the changes resulting from the

18 integration?

19      A.  Again, I think it's a mixture of things.  If

20 you look at the top, our Claims Exchange system was

21 down for a portion of the day.  That is not an

22 integration issue.  That's just a systems issue.  So

23 that was causing us to have inventory we needed to work

24 through.

25          Again, I think it's a combination.  So some of
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 1 these would have been things that we were working

 2 through related to the integration.  Some of these were

 3 ongoing, just -- you know, operational challenges that

 4 we face in operations.

 5      Q.  How about the last sentence of the first

 6 paragraph, "Those claims are stuck until the RDO goes

 7 in, and there is no ETA due to lack of IT resources."

 8          In your view, is that an integration issue?

 9      A.  I'm not sure.  I don't recall why the RDO was

10 stuck, if the resources were working on other things.

11 This doesn't tell me the number, so I don't know how it

12 fared in the prioritization, you know, that's done in

13 the fixing system issues.

14      Q.  Was this an unusual e-mail for you to get from

15 Ms. Andrews during this period?

16      A.  You know, Raynee was great about pointing out

17 issues before or after.  She's no longer with the

18 company, but she would have still been doing that today

19 if she were here.  That's what she should do.

20          So no, not surprising to see this.  Again, she

21 was responding to a question.  I think she answered it

22 very well.

23      Q.  So this is not an unusual e-mail to be getting

24 during this period?  Is that your answer?

25      A.  Again, I would see e-mails like this at
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 1 various times.  We did have a lot going on, so this is

 2 probably not the only e-mail I would have seen from

 3 Raynee at this time.

 4      Q.  Before the acquisition, do you remember --

 5 let's say in 2004, when you were in charge of

 6 PacifiCare claims -- right, 2004?

 7      A.  I was responsible for PPO claims.

 8      Q.  During that period, do you recall an instance

 9 in which tens of thousands of claims were backlogged

10 and not processed for over a month after they were

11 received?

12      A.  Not that I recall, although there were times

13 with any vendor with any process that there would be a

14 gap.  I don't know that it was that number.  I mean,

15 there were times when we had challenges with ACS for

16 whatever reason.

17          So I can't recall in 2004 if I saw an e-mail

18 about that or knew about that.  Probably not this

19 volume.  If I were saying -- and again, we're talking

20 about all of PPO.  And I just don't recall if I saw

21 anything like that, you know, before.

22      Q.  Do you believe that the outsourcing of the

23 mailroom functions to Lason contributed to these

24 problems, the claims backlogs, the reject claims, and

25 the claims misroutes?
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 1      A.  I'm sorry can you ask that question again.

 2          (Record read)

 3      THE WITNESS:  As I stated, there were those

 4 challenges when we began the process with Lason, so

 5 yes, in that case.  Initially we had -- as I mentioned,

 6 we had challenges with Lason.  We continued to work

 7 through them over time.

 8          I think, again, it's important, though, on the

 9 PLHIC platform, you know, from a turnaround time

10 standpoint, we were meeting our goals.

11      MR. STRUMWASSER:  I think you mentioned that.

12          Your Honor, I'd like to have marked as 572 an

13 e-mail with a top date of December 15, '06.

14      THE COURT:  All right, 572 is an e-mail chain with

15 a top date of December 15th, 2006.

16      MR. VELKEI:  We can remove confidentiality, your

17 Honor.

18      THE COURT:  Thank you.

19          (Department's Exhibit 572, PAC0125063

20           marked for identification)

21      MR. VELKEI:  Your Honor, I do want to note while

22 the witness is reviewing the document our continuing

23 concern about this focus on front-end issues.  The

24 witness has testified that she didn't even see an

25 impact on the metrics with regard to the PLHIC PPO
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 1 product, and there has been no evidence linking any of

 2 this to material impacts on claims handling for PLHIC.

 3      THE COURT:  I understand your point, Mr. Velkei.

 4 But she has testified that part of this, even though

 5 she considers it a small part, is part of PPO PLHIC,

 6 and I'm going to let it go on at least for a while.

 7      MR. VELKEI:  Understood, your Honor.  And maybe,

 8 at just some point, we would just -- if there's

 9 evidence that's somehow linking these issues to some

10 material impact on claims handling for PLHIC, I really

11 think it's incumbent upon them to --

12      THE COURT:  It's clearly going to be the

13 contention of the parties as to what is material.  And

14 I'm not going to get -- you know, that's an end

15 product, not something I'm going to make rulings on in

16 between.

17      MR. VELKEI:  Understood.

18      THE COURT:  So under those circumstances, I'm

19 letting it continue.

20      MR. VELKEI:  Thank you, your Honor.

21      THE COURT:  Have you had a chance to look at this?

22      THE WITNESS:  Yes.

23      MR. STRUMWASSER:  Q.  Ms. Vonderhaar, with respect

24 to 572, I'd like you to look if you would please at

25 Page 2, 5064.  At the bottom, we have an e-mail from --
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 1 oh, look.  It's from Ms. Andrews.  And she says that --

 2 she's discussing another issue with Lason regarding

 3 their not having worked several mailboxes in CE.  Do

 4 you see that?

 5      A.  Yes.

 6      Q.  And "CE" is Claims Exchange?

 7      A.  Yes, Claims Exchange is the front end to the

 8 RIMS platform.

 9      Q.  And the claimed reason why the mailboxes

10 hadn't been worked was that a supervisor was out on

11 PTO.  Do you see do you see that?

12      A.  I see that, yes.

13      Q.  "PTO" is personal time off?

14      A.  Yes.

15      Q.  And you wrote to Lason saying that a

16 supervisor being out isn't an excuse you're used to

17 getting from them, right?

18      A.  I just want to go back and read my comment

19 there.

20      Q.  Sure.  If it's helpful, you might want to look

21 at the top of that page, the e-mail that starts out

22 "Kane," K-A-N-E?

23      A.  As I look at this, tell me if I'm not reading

24 this right.  But that statement is from Kelly.  It says

25 "Kane" at the top, from Kelly.  That would be Kelly
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 1 Vavra.

 2          And again, they'd worked with Lason for a long

 3 time, so that helps me understand the comment.

 4      Q.  I'm flattered that you thought I could help

 5 you decipher these printouts.  But I appreciate the

 6 correction.

 7          And then you write -- and tell me if -- no.  I

 8 guess it's Ms. Vavra again who says that she's now

 9 learned -- in the top e-mail of this exhibit -- that

10 there was not a supervisor out at all.  Right?

11      A.  That's her comment as I read it, yes.

12      Q.  Am I right that the e-mail that starts "Kelly"

13 on the -- roughly the center of the first page is from

14 you to Ms. Vavra?  Or, no.  It's not.  Is that from

15 Mr. Polakoff?

16      A.  As I read it, that's from Mr. Polakoff.  He

17 was with Lason.

18      THE COURT:  And that's spelled P-O-L-A-K-O-F-F.

19      MR. STRUMWASSER:  Q.  So the e-mail from you is on

20 the second page, starting roughly the center of the

21 page, right?

22      A.  I think you found my e-mail, yes.

23      Q.  I think I found every e-mail except yours, so

24 by process of elimination.

25          And you're asking -- and you're responding by
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 1 saying, "We're taking this responsibility back," right?

 2      A.  Yes, we were taking the ownership of

 3 overseeing the Lason process back within our team.

 4      Q.  So you were going to be the owner of the Lason

 5 contract for -- as the business owner?

 6      A.  I would not own the Lason contract.  Remember,

 7 the Lason contract covered a lot more than just

 8 PacifiCare because United did a lot of work with Lason.

 9 The piece that we were taking responsibility for was

10 the work that Lason did to support the PacifiCare

11 legacy file forms.

12      Q.  So you were the process owner of that process?

13      A.  Yes.  I think Raynee had direct

14 responsibility, and of course, she reported in to me.

15      Q.  But that term "process owner" is a phrase that

16 you use at United, right?

17      A.  It's a phrase I hear, sure.

18      Q.  Then you mentioned the issues that you were

19 having with Lason and a problem with RIMS, right?

20      A.  Yes.

21      Q.  And the third line from the bottom, you write,

22 "This wouldn't be happening if we hadn't outsourced

23 it."  Do you see that?

24      A.  Yes, I do see that.

25      Q.  And the outsourcing reference is the reference
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 1 to the outsourcing to Lason, right?

 2      A.  Since you could tell I was frustrated with

 3 Lason, yes, at this point.

 4      Q.  Before the acquisition, let's say in 2004,

 5 again, did PacifiCare have problems with routing claims

 6 to the appropriate platform as between NICE, ILIAD, and

 7 RIMS?

 8      A.  I couldn't say if they did or didn't because I

 9 really didn't look at cross-platform claims.  I just

10 don't recall.

11      Q.  But you did have issues following the

12 acquisition, right?

13      A.  As I've stated, initially we did have some

14 issues related to that, yes.

15      Q.  It was the case also that, after the

16 transition to Lason, Lason, for a while, was routing

17 all claims to NICE as the default platform if it

18 couldn't determine what the right platform was,

19 correct?

20      A.  I'm not sure what you're referencing.  You

21 might be referencing the point of service product,

22 which is a DMHC product, because that was the case.  If

23 there's something different -- I don't recall that

24 being the case.

25      MR. STRUMWASSER:  Let's try and work you through.
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 1          573, your Honor?

 2      THE COURT:  Correct.

 3      MR. STRUMWASSER:  E-mail with a top date of

 4 December 21, 2007.

 5      THE COURT:  573 is an e-mail with a top date of

 6 12/21/07.

 7          Can I remove the confidentiality designation?

 8      MR. VELKEI:  Yes, your Honor.

 9          And your Honor, while the witness is looking

10 at the document, on 563, I think Ms. Rosen was just

11 mistaken.  The date is 12/1/08, the last saved date.

12 And this was the one where it was accompanied by -- it

13 was forwarded under an e-mail in January of '09.  So I

14 confirmed the date.

15      THE COURT:  So it's 12/1/03?

16      MR. VELKEI:  12/1/08.

17      THE COURT:  And the other one I don't have a date

18 listed on my list -- but it could be on the document --

19 is 564.

20      MS. ROSEN:  I'm sorry.  Did you say 553 or 563?

21      MR. VELKEI:  563.

22      MS. ROSEN:  Oh, I have 12/1/08 for 563.

23      MR. VELKEI:  Okay.  So that was a mistake.

24      MS. ROSEN:  I thought you said 553.

25      THE COURT:  So that is the one.
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 1          So 564, I have "late 2007."  But you were

 2 going to see if you could get a better date.

 3      MR. STRUMWASSER:  I think he did.  We have a

 4 1/28/08 date.

 5      MR. VELKEI:  Correct.

 6      THE COURT:  And that's what we agree?

 7      MR. VELKEI:  Yes, your Honor.

 8      THE COURT:  All right.  When you agree on those

 9 things, you should let me know.

10          (Department's Exhibit 573, PAC0122770

11           marked for identification)

12      THE WITNESS:  Okay.

13      MR. STRUMWASSER:  Q.  Do you recognize this

14 exhibit, 573?

15      A.  It's not ringing a large bell with me, but I

16 can read it through and realize what was going on, yes.

17      Q.  Okay.  So let's take a look together at the

18 e-mail from Amelia Hinrichs, H-I-N-R-I-C-H-S.  Is that

19 the correct pronunciation?

20      A.  You know, I actually don't recall that person

21 so -- that sounds right.

22      Q.  So you remember a moment ago I asked you

23 whether, in 2004, you had a problem with PacifiCare

24 claims being misrouted as between NICE, ILIAD, and

25 RIMS?  Does this exhibit refresh your recollection to
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 1 the effect that you did not?

 2      A.  This says it was an in-house routing system

 3 that would route paper claims to the appropriate

 4 platform.  It doesn't say if there were ever problems

 5 or not.  It sounds like this was a reference to a

 6 process that worked pretty well.

 7      Q.  Then, "When PHS paper operations were moved to

 8 the RMO vendor, that ability was lost."

 9          "RMO" is regional mail operation, right?

10      A.  That's what I read, yes.

11      Q.  "And the RMO began using a static member

12 extract."  Do you know what that is?

13      A.  I don't recall what that reference -- I'm

14 sorry.

15      Q.  "This has resulted in a large number of

16 misrouted claims which has come to the attention of the

17 CA regulators."  Do you see that?

18      A.  I see that.

19      Q.  Do you see anything here to suggest that this

20 was a POS problem only?

21      A.  Now that I read this, what I see is that, if

22 it couldn't be determined where the claim should go

23 initially -- so in a lot of cases it could be -- that,

24 as I recall, the decision was made, if they couldn't

25 tell, to start with the NICE platform because again



6352

 1 that's where by far the majority of our claims go

 2 through.

 3      Q.  What happened when a PPO claim was routed to

 4 NICE?

 5      THE COURT:  At this time?

 6      MR. STRUMWASSER:  Q.  At this period, yeah.

 7      A.  As I recall, it would reject out because it

 8 wouldn't fall into the -- wouldn't go into the NICE

 9 system.

10      Q.  And it would cost you time in terms of meeting

11 both your internal and your external timelines, right?

12      A.  It could cost time, yes.

13      Q.  Ms. Vonderhaar, sitting here today, do you

14 believe that Lason had received in 2006 adequate

15 instructions on coding the proper information for

16 documents?

17      A.  I think, as I stated before, the team who did

18 this work thought they had adequately trained it.

19          As we went along, we learned things that we

20 needed to continue to refine and retrain on.  This is

21 one of those items.

22      Q.  Is it your opinion that by the beginning or

23 the middle of 2007 those problems had been resolved?

24      MR. VELKEI:  Which problem?  Vague as to "those

25 problems."
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 1      MR. STRUMWASSER:  Q.  The problems with the

 2 adequacy of coding by Lason.

 3      A.  What was the time frame?

 4      Q.  Early summer of '07.

 5      A.  Since this is a December of '07 e-mail, you

 6 can tell we were still dealing with that challenge.

 7      Q.  Do you recall discovering a problem in August

 8 of '07 with Lason not entering member or claim number

 9 on a particular document?

10      A.  I do recall that on some of the secondary --

11 on the secondary documents.

12      Q.  That made it virtually impossible for PLHIC to

13 systematically retrieve those documents?

14      A.  At that time, that would have been the result.

15      MR. STRUMWASSER:  Ask to have marked as 574 an

16 e-mail chain with a top date of August 29, '07, your

17 Honor.

18      THE COURT:  All right.  574 is an e-mail with a

19 top date of August 29th, 2007.

20          (Department's Exhibit 574, PAC0241650

21           marked for identification)

22      MR. VELKEI:  You can remove confidentiality, your

23 Honor.

24      THE COURT:  Thank you.

25      THE WITNESS:  Okay.



6354

 1      MR. STRUMWASSER:  Q.  Do you recognize 574,

 2 Ms. Vonderhaar?

 3      A.  I remember the topic.

 4      Q.  At the bottom, we have an e-mail from

 5 Mr. Nakashoji alerting you to an issue that he believes

 6 could account for missing documents such as medical

 7 records for PPO, right?

 8      A.  That's what he states, yes.

 9      Q.  Is that consistent with your recollection of

10 the topic?

11      A.  Yes.

12      Q.  It's an issue that specifically dealt with

13 PPO, correct?

14      A.  Correct.

15      Q.  These are documents that were received at a

16 PacifiCare office and then forwarded to Lason with a

17 cover sheet indicating the appropriate claim or member

18 number, right?

19      A.  That's correct.

20      Q.  And you thought that Lason was entering the

21 claim or member number on the scanned image so that the

22 document could be properly retrieved, right?

23      A.  At that time, yes.

24      Q.  But Mr. Nakashoji writes, "There was a

25 breakdown in communication or implementation, and Lason
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 1 was not entering in this information," right?

 2      A.  That's what he describes, yes.

 3      Q.  And that's consistent with your recollection

 4 of the episode?

 5      A.  Yes.

 6      Q.  And at the time of this e-mail, of his e-mail,

 7 he was unsure whether this was a Lason or a PacifiCare

 8 mistake, right?

 9      A.  I believe his statement was he was unsure if

10 it was Lason or PacifiCare or maybe both, as this

11 process was laid out.

12      Q.  But the bottom line was that there were

13 thousands of PPO documents that were unattached without

14 a way to systematically retrieve them, correct?

15      A.  I don't recall the number, but I'm sure

16 Mr. Nakashoji was accurate in his assessment.

17      Q.  And do you know how many PLHIC claims would be

18 affected by these thousands of documents?

19      A.  I don't recall the number.  If that's

20 documented somewhere, I'd be glad to take a look at it.

21 I don't recall the number.

22      Q.  If you wanted to find out how many claims were

23 affected by this problem, after you had asked me for a

24 document and found out I didn't have one, how would you

25 go about doing so?
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 1      A.  The way can I think of that you would do that

 2 is that there was -- I believe there was a process

 3 to -- as I recall, they talked about filling the

 4 immediate gap going forward, right?  But also, I

 5 believe, if I recall, there was a process to go back

 6 and reattach some of those documents.

 7          At that point, you could tell if you had made

 8 a mistake in processing the claim, if you had processed

 9 it wrong due to missing information.  I believe, at

10 that point, you could determine if you had processed

11 the claim incorrectly.  That's what I recall.  I'm not

12 positive on that.

13      Q.  The process you just described would be a

14 rework process?

15      A.  Yes, it would be.

16      Q.  Would all of the claims that were affected by

17 this specific problem have been treated as a single

18 project?

19      A.  I'm sorry.  I don't recall if it was or was

20 not.

21      Q.  At the end of a project like that -- let's

22 assume for a moment, hypothetically, that they were all

23 treated in a single project.  At the end of a project

24 like that, you obviously would have notations made in

25 each of the claim files about how the rework was
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 1 resolved as to that claim, right?

 2      A.  If a project had been done.  Again, I don't

 3 recall directly if a project was done or if these were

 4 handled individually as we heard from people or we may

 5 have processed something inaccurately.  I just don't

 6 recall.

 7      Q.  Specifically with respect to my last question,

 8 even if there was no project, even if each claim was

 9 looked at individually, whatever the effect of this

10 reassessment was would be noted in that claim file,

11 correct?

12      A.  The claim file would have noted how the rework

13 was done.  I don't know if it would have tied back to

14 if it was related to this issue or not.  I'm not sure.

15      Q.  And if, hypothetically, if all of these

16 issues -- excuse me -- all of the claims that were

17 affected by this one issue -- strike that.  Let me

18 start over again.

19          In general when a rework, a claim rework

20 project is undertaken -- obviously the claims

21 themselves, the claim files themselves reflect the

22 effects of the rework.  But when a project is

23 completed, is there any documentation generated by the

24 project itself saying, "We looked -- Project 1, 2, 3,

25 4, 5, we looked at 25 claims, and here's what
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 1 happened"?

 2      A.  Again, if there was a project, there would

 3 standardly be documentation of that project.  Again, I

 4 don't know if this was handled through a project or

 5 not.

 6      Q.  Understood.  What is that documentation

 7 called?

 8      A.  I'm not sure.  I think it might have differed

 9 by project.  Ms. Norket would be better able to answer

10 that than I would be as that was sort of back-end

11 reporting.  I think at times it was an Excel

12 spreadsheet that walked through the list of claims that

13 had been reworked and indicated that they were done.

14      Q.  Did you receive those reports?

15      A.  Not necessarily, no.  Those were more --

16 typically went to Sue Berkel's area for tracking.  So I

17 would have known that the project was complete.  I

18 don't think I standardly saw those reports.

19      Q.  We have some testimony that a project was

20 started when there were 20 or more claims; is that

21 consistent with your recollection?

22      A.  I would characterize that that a project

23 consists of 20 or more claims, not necessarily that

24 that would constitute a project beginning.

25      Q.  With respect to projects, was there a maximum
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 1 number of claims in a given project, or could you have

 2 an open-ended number of claims?

 3      A.  I don't recall a maximum number of claims.

 4      Q.  So in principle, it could be the case that a

 5 single project would have 10,000 claims, let's say?

 6      A.  Yes, that could happen.

 7      MR. VELKEI:  Your Honor, could we take a break?

 8      MR. STRUMWASSER:  After we finish this document?

 9      THE COURT:  This document?  Sure.

10      MR. STRUMWASSER:  I think I have about five more

11 minutes.

12      Q.  Are you okay, Ms. Vonderhaar?

13      A.  I can go five more minutes if we need to.

14      Q.  You reply to Mr. Nakashoji, forwarding his

15 e-mail to Ms. Berkel, right?

16      A.  Yes.

17      Q.  And you referred to this as "the latest Lason

18 issue"?

19      A.  Again, I think we've talked about other Lason

20 issues, so this would be the current one that we were

21 looking at.

22      Q.  You say that it "could drive potential rework

23 receipt delays," right?

24      A.  Yes.

25      Q.  And you say that this may solve some of the
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 1 mystery of missing medical records, correct?

 2      A.  Yes.  We were aware that we were having

 3 challenges finding medical records.  We were trying to

 4 under stand that and understand the root cause of that.

 5          So, again, I think this is one of the areas we

 6 identified that might have been contributing to that as

 7 we were looking for the root cause.

 8      Q.  How did you come to be aware of the existence

 9 of missing medical records?

10      A.  You know, I'm not -- I don't recall

11 specifically.  We could have heard about that through

12 customer service calls if someone said, "I sent my

13 medical records in."  I believe that was the main point

14 that we heard it, where someone called and said, "I

15 sent my medical records in, but it doesn't appear that

16 you have them."

17          If I recall, that was the primary source that

18 started us to look at -- you know, like, any time we

19 get something from customer service that says, "We

20 think this might be going on," that would be our key to

21 start taking a look at it.

22      Q.  Do you recall when you became aware of that

23 issue?

24      A.  No, I'm sorry, I don't.

25      Q.  You think it was substantially before August
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 1 of '07, when this e-mail was written?

 2      MR. VELKEI:  Calls for speculation.

 3      THE COURT:  If you know.

 4      THE WITNESS:  It may or may not have been.  I

 5 don't recall the timing.

 6      MR. STRUMWASSER:  Q.  And by "medical records,"

 7 are you including COCCs?

 8      A.  I'm not sure if that was referenced in the

 9 document or not.  More of the conversation here is

10 about medical records, so I don't know if that was the

11 intent of this e-mail.

12      Q.  But more generally the problem that you were

13 aware of around this time of missing medical records,

14 were you also aware about this time -- well, first of

15 all, am I correct then that you don't include COCCs as

16 a category within medical records?

17      A.  I would not consider that to be the same, no.

18 Medical records would relate to the services that were

19 provided to that member -- so a detail of what happened

20 during, maybe, a physician visit or some type of

21 procedure, whereas, COCC is a different type of

22 document around credible coverage.

23      Q.  In the August '07 period, were you aware that

24 there was also a problem with missing COCCs?

25      A.  Again, I don't remember the exact timing
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 1 on COCCs, but, yes, we actually did have some

 2 challenges with the COCC routing.  We put a corrective

 3 action in place related to that.  I believe it was

 4 around this time, but I don't remember the exact

 5 timing.

 6      Q.  With respect to the missing medical records,

 7 did you have any concerns at the time about HIPAA

 8 issues regarding missing medical records?

 9      A.  I don't recall any conversations necessarily.

10 We were just concerned about finding those records and

11 understanding what was going on.  I don't recall if we

12 related it to HIPAA at that point -- obviously a

13 concern because there are medical records that we can't

14 find.

15      Q.  So you don't know of any instance in which,

16 for example, members were advised that there may have

17 been a compromise of their medical privacy because the

18 medical records that were sent cannot be located?

19      A.  I don't know if that happened or didn't

20 happen.

21      Q.  Back on Exhibit 574 --

22      THE WITNESS:  Your Honor --

23      THE COURT:  Yes, we'll take a break.

24          (Recess taken)

25      MR. STRUMWASSER:  Q.  Do you have 574 in front of
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 1 you Ms. Vonderhaar?

 2      A.  Yes.

 3      Q.  And your e-mail at 3:10 p.m., before you

 4 e-mail to Ms. Berkel, you refer to the dispute we were

 5 talking about before the break as the latest Lason

 6 issue, and you say that, "We continue to find issue

 7 after issue with Lason."

 8          Is it fair to say that, on August 29, you were

 9 still frustrated?

10      A.  I'm always frustrated when there are

11 operational issues.  And, yes, we were still in the

12 process of working through those with Lason at this

13 time.

14      Q.  I understand you're always frustrated with

15 operational issues, but were you more frustrated with

16 Lason, or was Lason just another typical frustration?

17      MR. VELKEI:  More frustrated than before or after?

18      THE COURT:  In general, general frustration.

19      THE WITNESS:  I'm sorry.  Can you ask that

20 question one more time?

21      MR. STRUMWASSER:  Q.  Sure.  The world is full of

22 frustrations, and we all cope with them.  But I want to

23 know whether your last answer is you were always

24 frustrated and you were no more frustrated with Lason

25 at this period than anything else?
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 1      A.  I don't remember if I was more or less at this

 2 time.  I was frustrated with them.  We continued to

 3 work with them.  I think what's important here is that

 4 we -- if you recall, again, we had a really manual, bad

 5 process at PacifiCare.  It was putting mail in

 6 envelopes -- there was not a process.

 7          So, yeah, that was a challenge as we moved

 8 this forward.  I think we continued to work through it

 9 with Lason.  I think we would have had the issue

10 whatever vendor we moved it to.  Lason over time has

11 been a great vendor for us.  Was I frustrated then?

12 Absolutely, yes.

13      MR. STRUMWASSER:  Your Honor, I'm not going to

14 move to strike as unresponsive, but this was massively

15 unresponsive.  I just want the record to show that.

16      THE COURT:  Were you more frustrated with --

17      MR. STRUMWASSER:  Let me try this.

18      THE COURT:  All right.

19          Just listen to the question, and answer the

20 question that's asked.

21      THE WITNESS:  I will.

22      MR. STRUMWASSER:  Q.  Were you unusually

23 frustrated with Lason compared to other vendors that

24 you had in August of 2007?

25      A.  You know, I remember the same time having
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 1 frustrations, as we've talked about, with Med Plans or

 2 First Source.  My frustrations here may have been

 3 greater.  Again, at this time, we had issues we were

 4 working through, so I had some frustration.

 5      Q.  You had a lot of vendors, right?  I mean, Med

 6 Plans and Lason were not the only vendors whose work

 7 you used, right?

 8      A.  We -- from a PacifiCare claims processing

 9 standpoint --

10      Q.  Mm-hmm?

11      A.  -- there are very few vendors that we use.

12      Q.  So when you said a moment ago that you have

13 issues with any vendor, is it your testimony that you

14 didn't have any issues with Lason that you wouldn't

15 have had with other vendors?

16      MR. VELKEI:  I don't know, your Honor.  I just

17 feel like it's been asked and answered.

18      THE COURT:  Yes, sustained.

19      MR. VELKEI:  Thanks.

20      MR. STRUMWASSER:  575, e-mail, September 1, '07.

21      THE COURT:  All right.  I'm going to make 575 an

22 e-mail with a top date of September 1st, 2007.

23          What about the confidentiality?  Can we remove

24 it?

25      MR. VELKEI:  If you just let me look at it, your
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 1 Honor.

 2      THE COURT:  Certainly.

 3          (Department's Exhibit 575, PAC0144003

 4           marked for identification)

 5      MR. VELKEI:  We can remove it, your Honor.

 6      THE COURT:  All right.

 7      MR. GEE:  Did we get a confidentiality ruling on

 8 573?

 9      THE COURT:  No.

10      MR. GEE:  Was that just deferred?

11      MS. ROSEN:  We did on 573 but not 574.

12      THE COURT:  No, 574, 572, 573 have been removed.

13      MR. VELKEI:  Exactly.

14      MR. GEE:  573 has been removed?

15      MR. VELKEI:  Yes.

16      THE COURT:  571 is still pending.

17      MR. GEE:  Deferred.  I have that.  Thank you.

18      MR. VELKEI:  We have these.  We can replace out

19 569 and 570, your Honor.

20      THE COURT:  Okay.  Let's do that.

21      MR. STRUMWASSER:  There's a codicil that goes with

22 that, your Honor.  What respondent wishes to redact is

23 the names of clearing houses.  It's tightly connected

24 to the testimony, and all those names are on there.  I

25 don't mind them redacting as long as it's clear on the
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 1 record that those are the names of the clearing houses

 2 that were mentioned on the record.

 3      MR. VELKEI:  Understood.

 4      THE COURT:  Okay.  Thank you.

 5      THE WITNESS:  Okay.

 6      MR. STRUMWASSER:  Q.  Do you recognize this e-mail

 7 chain?

 8      A.  It looks familiar, yes.

 9      Q.  This is a continuation of the -- of the

10 correspondence in 574, correct?

11      A.  Yes.

12      Q.  First page, the bottom e-mail from

13 Mr. Nakashoji, the subject line is "My favorite topic."

14 He's listing several hot issues with Lason, correct?

15      A.  As he described them, yes.  They were

16 definitely issues that were going on at that time.

17      Q.  Is there anything about those four

18 descriptions that you believe, sitting here today, is

19 inaccurate?

20      A.  Not as I recall.  I mean, he was documenting

21 current issues, yes.

22      Q.  He says at the bottom of his e-mail on Page 2,

23 that is to say, Page 004, that he thinks it will be

24 worthwhile to have a single report or scorecard for all

25 Lason services or activities, right?
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 1      A.  Yes, he did say that, which we do have today.

 2      Q.  But as of August 29th, 2007, you did not have

 3 that, right?

 4      A.  As I recall, there were various activities of

 5 looking at Lason's performance, but there was not one

 6 place you could go to see all the detail of the work

 7 that Lason did from a monitoring standpoint.

 8      Q.  Ms. Berkel forwards this e-mail chain to

 9 Mr. McMahon and says, "Everytime" one word "we turn

10 around, there are issues with Lason and DocDNA."  Do

11 you see that?

12      A.  Yes.

13      Q.  And Mr. McMahon responds, "Lason needs to be

14 absolutely micro-managed into the ground."  Do you see

15 that?

16      A.  I do see that.

17      Q.  What was Mr. McMahon's position at this time?

18      A.  At this time, Sue Berkel reported to him.  I

19 think Doug Smith reported up in to him at some level.

20 As I recall, I'm not sure of his title, but he had

21 responsibility for most of the operational areas for

22 United.

23      Q.  And was it his directive to absolutely

24 micro-manage Lason that led to the decision to have a

25 scorecard put in place?
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 1      A.  I don't know if that was because of his

 2 direction.  As you can see, Mike has already made that

 3 recommendation.  And Mike was involved very heavily in

 4 the Lason improvement activities.  So I don't know that

 5 that came directly from the e-mail that Dirk sent.

 6      Q.  Mr. McMahon is saying that he's assuming that

 7 United has an SLA with Lason.  Do you see that?

 8      A.  Yes.

 9      Q.  An SLA is a service level agreement?

10      A.  Yes, that's correct.

11      Q.  Which typically is something that ties the

12 company's payment to its performance?

13      A.  Yes, that's true.

14      Q.  And he says, "If Lason is going along fat dumb

15 and happy not paying out on service guarantees with

16 their performance, then we need to rejigger SLAs at our

17 next opportunity."  Do you see that?

18      A.  Yes, I see that.

19      Q.  On September 1 of 2007, did United have an SLA

20 with Lason?

21      A.  As I recall, yes, because it was a

22 long-standing contract with Lason.

23      Q.  Did the SLA cover DocDNA at that time?

24      A.  I'm not sure.  I didn't handle the contract

25 with Lason.  I can't recall if it had been changed.
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 1 There had been an opportunity to change it, as Dirk's

 2 saying, "Let's make sure we relook at it at the next

 3 opportunity to rejigger the SLAs."

 4      Q.  Do you know whether United had an SLA with

 5 Lason regarding REVA on September 1st of '07?

 6      A.  I don't recall if there was a -- an SLA

 7 specific to REVA.  There is similar types of work that

 8 went to Lason for United, but I don't know if there

 9 was -- if it was based by system.  I'm sorry.  I don't

10 know.

11      Q.  By September 1st of '07, you were the process

12 owner for the DocDNA and REVA processes work being done

13 for -- done by Lason?

14      A.  For the work that they did for PHS, yes.  I

15 did not own the contractual arrangement with Lason.

16      MR. STRUMWASSER:  576, your Honor, an e-mail with

17 a top date of January 7, '08.

18      THE COURT:  576 is an e-mail with a top date of

19 January 7th, '08.

20          (Department's Exhibit 576, PAC0241790

21           marked for identification)

22      THE COURT:  Can I remove the confidential status

23 of this?

24      MR. VELKEI:  Yes, your Honor.

25      THE COURT:  Thank you.
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 1      THE WITNESS:  Okay.

 2      MR. STRUMWASSER:  Q.  Does this refresh your

 3 recollection as to whether you had an SLA with Lason in

 4 September of '07 that governed its performance with

 5 regard to DocDNA or REVA?

 6      A.  Yes, it does.

 7      Q.  You did not have such an SLA, correct?

 8      A.  Base on this e-mail, no, we did not, so, no.

 9      Q.  Do you recall anybody saying during 2004 that

10 the PacifiCare routing and mailroom functions needed to

11 be micro-managed into the ground?

12      A.  No, but I was -- I really wasn't involved with

13 vendor relationships at that time, so I just don't

14 know.

15      Q.  I want to go back to the question about lost

16 records.  A COCC is a certificate of creditable

17 coverage, correct?

18      A.  Yes, it is.

19      Q.  And the absence of a COCC is, under certain

20 circumstances, a ground for denying a claim, correct?

21      A.  Under certain circumstances, yes.

22      Q.  And so if it appears that continuous coverage

23 is an issue for paying a claim, you will send a notice

24 to the member saying that, "We need a COCC," correct?

25      A.  Yes.
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 1      Q.  Now, hypothetically, if the member responds by

 2 sending in the COCC and PLHIC receives it, it will

 3 forward it to Lason -- the procedure is, during this

 4 period, '07, it would forward it to Lason with a cover

 5 sheet, right?

 6      A.  At that time, yes, that was the process.

 7      Q.  And then if Lason failed to enter the member

 8 or claim number for that COCC, the result would be that

 9 the COCC would not be retrievable, correct?

10      A.  If it was -- can you say that again?  I'm

11 sorry.

12      Q.  Yeah.  If Lason receives it and fails to enter

13 the member or claim number when it's entering the data

14 from the COCC, the result would be that the COCC could

15 not be retrieved when working that claim, right?

16      A.  I believe that's true, yes.

17      Q.  And then PacifiCare -- this would be declared

18 a missing document?  Right?  That would be a missing

19 document, correct?

20      A.  Yes.  So the document would be there, you just

21 wouldn't be able to tie the claim back to it if it

22 wasn't tied to the member number or claim number.

23      Q.  And the problem of missing COCCs was a subject

24 of a PacifiCare corrective action plan, wasn't it?

25      A.  Yes, it was.
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 1      Q.  And the CAP stated that PacifiCare was having

 2 a tracking issue with COCCs?  Do you recall that?

 3      A.  I don't remember the exact wording, but, yes,

 4 that would explain the process, yes.

 5      Q.  The result of PacifiCare being able to

 6 retrieve the COCCs would be -- being unable to retrieve

 7 the COCC would be that members were having their claims

 8 denied for failure to provide the requested COCC,

 9 right?

10      A.  They could have been, yes.

11      MR. STRUMWASSER:  I'm going show the witness a

12 copy of Exhibit 6 in evidence.

13      THE COURT:  All right.

14      MR. STRUMWASSER:  Ms. Vonderhaar, you should feel

15 free to take as much time as you'd like, but I only

16 have questions about the first page.

17      THE WITNESS:  Okay.  I'd still like to read the

18 rest for context.

19      MR. STRUMWASSER:  Feel free, or not, as you see

20 fit and without waiver of your rights to do so later if

21 you want to stop me.

22      THE WITNESS:  Okay.

23      MR. STRUMWASSER:  Q.  Okay.  With respect to Issue

24 No. 1, second paragraph, "There appears to be a

25 tracking issue that arises when certificates of
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 1 creditable coverage are sent into the company" --

 2 "into" is one word there.  Do you see that?

 3      A.  Yes.

 4      Q.  And the last sentence of that paragraph, "In

 5 any event, the members" -- apostrophe lacking -- "claim

 6 end up being denied for lack of information and a

 7 failure to provide the requested certificate of

 8 creditable coverage, although the member can show

 9 sending it in several times."

10          Ms. Vonderhaar, do you recall a time in 2004

11 or any other time that you're aware of where

12 PacifiCare -- before the acquisition, where PacifiCare

13 lost thousands of medical records or COCCs or other

14 documents that could result in a claim being denied?

15      A.  I don't know one way or the other.  I want to

16 be careful.  On medical records, they weren't lost.  In

17 essence, they were in the system.  We just couldn't

18 track them to the claims.  I just want to be careful

19 with that characterization.

20      Q.  Would you prefer the term "missing"?  That's

21 the term you guys were using.

22      A.  That's okay.  They were in the system was the

23 point I wanted to make.  They were there.

24      Q.  Understand.  So the question is, do you

25 remember a time, 2004 or any other time before the
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 1 acquisition, when thousands of medical records and

 2 COCCs went missing, causing claims to be wrongly

 3 denied?

 4      A.  I don't recall knowing about that.  I don't

 5 know if I would or wouldn't have.

 6      Q.  Ms. Vonderhaar, do you believe that United had

 7 in place before the Lason transition, before the

 8 transition, adequate controls in place to monitor

 9 Lason's performance?

10      MR. VELKEI:  You mean before the acquisition of

11 PacifiCare?

12      THE COURT:  No.

13      MR. STRUMWASSER:  Before the transition.

14      MR. VELKEI:  Okay.

15      THE WITNESS:  Can you say that again?

16      MR. STRUMWASSER:  Q.  United was using Lason for

17 non-PacifiCare work, right?

18      A.  Yes.

19      Q.  And in your view, was -- during that time,

20 before the transition, did United have adequate

21 controls in place to monitor Lason's performance?

22      MR. VELKEI:  Calls for speculation, lacks

23 foundation.

24      THE COURT:  If you know.

25      THE WITNESS:  I don't know.
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 1      MR. STRUMWASSER:  Q.  Do you know whether United

 2 had in place the ability to detect if thousands of

 3 documents went missing in DocDNA before the transition?

 4      MR. VELKEI:  Again, your Honor, I'm assuming that

 5 this is dealing with pieces of the United business

 6 other than the legacy PacifiCare platforms?  That's

 7 what I'm taking from the question.  But if I'm

 8 misreading that --

 9      THE COURT:  You're trying to compare what happened

10 before?

11      MR. STRUMWASSER:  Right.

12      MR. VELKEI:  But the utilization of Lason before

13 it was applied to PacifiCare would only be applied to

14 non-PacifiCare platforms.

15      MR. STRUMWASSER:  Understood.

16      MR. VELKEI:  Okay.  Calls for speculation, lack of

17 foundation.

18      THE COURT:  If you know.

19      THE WITNESS:  Can you ask that question, again,

20 please?

21      MR. STRUMWASSER:  Q.  Do you know whether Lason

22 had -- excuse me, whether either United -- whether

23 United had in place controls sufficient to detect

24 whether thousands of United claim documents had been

25 erroneously sent to a DocDNA queue?
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 1      A.  I don't even know if United used DocDNA.  They

 2 may have had a different method for routing claims.  I

 3 don't know.

 4      Q.  Do you know whether United had in place in

 5 September of '06 controls adequate to determine whether

 6 PLHIC claim documents were lost in a DocDNA queue?

 7      A.  Again, you know, we did find documents that

 8 were missing.  I don't know if that was that they

 9 didn't have contract -- anything in their contract to

10 make sure they were doing that.  I'm not sure.

11      Q.  I'm sorry.  If you heard "contract," I

12 misspoke.  I'm asking whether there were controls in

13 place to prevent or detect these documents getting lost

14 in the queue in September of '06.

15      A.  Again, I'm not sure at that time.  I do know

16 we tightened controls over time to make sure we could

17 do that, and we did have issues with missing documents.

18 So I'm just not sure if the controls were there at that

19 time.

20      Q.  Let me show you Exhibit 366 in evidence.

21      A.  Okay.

22      Q.  Have you seen this document before?

23      A.  Again, this was in '06.  I vaguely remember

24 the issue.  I'm not sure I remember the document.

25      Q.  Okay.  Do you remember that there was an



6378

 1 instance in which 9500 live claims were sent to DocDNA

 2 erroneously?

 3      A.  Again, I'm not sure if I remember it, but

 4 seeing here, it is documentation that, yes, it did

 5 happen.

 6      MR. VELKEI:  Just so it's clear on the record, the

 7 9500 includes all states, two thirds of which are HMO

 8 and only a third of which are PPO.

 9      THE COURT:  All right.

10      MR. STRUMWASSER:  Q.  Or to put it differently, a

11 third of those were PPO, right?

12      MR. VELKEI:  Across all states, not just

13 California.

14      MR. STRUMWASSER:  You know, I just don't think

15 this is constructive.

16      THE COURT:  And I didn't hear an objection.  So

17 you will have an opportunity to put on evidence and ask

18 questions.  I do think that's an improper interruption.

19      MR. VELKEI:  Forgive me, your Honor.

20      MR. STRUMWASSER:  Q.  So a third, PPO, all states,

21 to accommodate Mr. Velkei, right?

22      A.  Yeah, a third, PPO, again, for all states.  So

23 a portion of that would have been for PLHIC.

24      Q.  And Mr. Nakashoji -- by the way, what is

25 Mr. Nakashoji's position?  Does he work for you?
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 1      A.  He did at this time, yes.  He was a project

 2 manager in my organization.  At this time, we had him

 3 very focused on working through the issues that were

 4 going on with Lason along with some other people.

 5      Q.  But he was a project manager?  That was his

 6 level of --

 7      A.  A very senior project manager, yes.

 8      Q.  I'm asking because his name is very prominent

 9 in the record.  He's obviously going to get screen

10 credit in the movie version.

11      A.  He has worked for PacifiCare for a long time.

12      Q.  He assumes that these claims are aged because

13 of the error at least one month and maybe two.  Do you

14 see that?

15      A.  That's what he states, although Mr. Murray

16 later says that it's more likely two to three weeks

17 than one to two months.  So I'm not sure of the exact

18 time frame.

19      Q.  And the term "aged" in this context means that

20 it's been sitting in the queue for whatever that period

21 is?

22      A.  I guess that's an adequate way to describe

23 that, yes.

24      Q.  Adequate sometimes is the best I can do.  But

25 actually, I may be able to do slightly better.
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 1      A.  Okay.

 2      Q.  Its agedness or its age at that point would be

 3 from the date of receipt to the current date, right?

 4      A.  Yes, that would be true.

 5      Q.  That would be a less inadequate definition?

 6 Now, he says, Mr. Nakashoji, that, "We should have had

 7 other checks in place with Lason and PacifiCare that

 8 should have caught these errors or at least alerted us

 9 to this situation sooner."

10          Do you know what checks, if any, were in place

11 in September of '06?  I guess I should say before

12 September of '06, since this is a September 1 e-mail.

13      A.  I am sure there were checks and balances in

14 place.  It doesn't look like there was for this

15 particular item, which is why I think you see the

16 recommendation that we do need that.

17      Q.  And subsequently, additional checks were put

18 in place, correct?

19      A.  Yes, they were.

20      Q.  Isn't it true that, during 2007, there were so

21 many problems with Lason that United had weekly calls

22 to discuss all the Lason issues?

23      A.  I'm sure that's likely during that time.  I

24 don't recall specifically, but I'm -- I would think so.

25      Q.  You don't recall being a regular participant
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 1 on these weekly calls?

 2      A.  I may very well have been.  I just don't

 3 remember the frequency back in 2007.

 4      MR. STRUMWASSER:  Let me show you and let's have

 5 marked as an Exhibit 5- --

 6      THE COURT:  -- -77.

 7      MR. STRUMWASSER:  577, thank you, your Honor.

 8          An exhibit that will give you your opportunity

 9 to use your magnifying glass.

10      THE COURT:  It's dated 9/1/07, and it's titled

11 "DocDNA and REVA Weekly Call Issues List."

12      MR. STRUMWASSER:  Your Honor, the file name was

13 "Lason Summit Meeting List.xls."  The custodian was

14 Ms. Vonderhaar, and we do not have a date.  We were not

15 given a date.

16      THE COURT:  It says "update 9/12/07."  So I'm

17 satisfied with that unless somebody tells me something

18 different.

19      MR. VELKEI:  I'm just concerned about the other

20 characterization, about the reference to "summit."

21 It's not on the document.  I'm happy to confer off

22 record, but --

23      THE COURT:  Okay.  You can confer.  But I read

24 what it said.

25      MR. VELKEI:  Okay, thank you.
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 1          (Department's Exhibit 577, PAC0758646

 2           marked for identification)

 3      MR. VELKEI:  Your Honor, I just want to remind the

 4 Court we're breaking at noon because she has a flight

 5 to catch.

 6      THE COURT:  Yes.

 7      MR. STRUMWASSER:  I'm going to move my exhibits in

 8 after she's left.

 9      THE WITNESS:  Okay.

10      MR. STRUMWASSER:  Q.  Do you recognize this

11 document?

12      A.  I recall documents like this, so issues less

13 related to DocDNA and REVA.

14      Q.  Does this refresh your recollection as to

15 weekly calls about DocDNA and REVA?

16      A.  This is refreshes my memory that they were

17 weekly, yes.

18      Q.  Item 1 -- actually, that's not going to be

19 helpful.

20          Row 2, are you with me on Row 2, "RMO Salt

21 Lake City"?

22      A.  Yes.

23      Q.  Column D has got the narrative, the report?

24 Are you with me?

25      A.  Yes.
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 1      Q.  It says, among other things, "While the

 2 guidelines are sufficient in providing instructions and

 3 procedures, the Lason SLC RMO does not have the

 4 necessary training and systems availability to research

 5 correspondence items.  The current sorting capabilities

 6 by the SLC RMO is solely driven by regional PO boxes.

 7 There is also a significant issue of missing

 8 documents."

 9          Do you see that?

10      A.  Yes, I do.

11      Q.  Is there anything in what I just read that you

12 disagree with?

13      A.  No, as this document was really an intent to

14 make sure we had all of the issues documented that were

15 occurring with Lason.

16      Q.  And under "Specific Issues," "Indexing

17 documents missing/lost and documents (claims,

18 correspondence, medical records) routed to PHS offices

19 because Lason doesn't know what to do with the

20 documents."  Do you see that?

21      A.  Yes, I can see that.

22      Q.  No disagreement with any of that?

23      A.  Again, this is documenting issues at that

24 time, so I wouldn't disagree.

25      Q.  Okay.  Well, I mean, let's do this.  You had
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 1 an opportunity to read the whole document, right, just

 2 now on the stand?

 3      A.  Yes.

 4      Q.  Is there anything on Exhibit 20 -- excuse me,

 5 577 with which you disagree?

 6      A.  Again, I don't disagree as that was the intent

 7 of this list was to document our issues.

 8      MR. STRUMWASSER:  This is the right place.

 9      THE COURT:  All right.

10          Thank you very much.  So you're not released,

11 but you can leave.

12      THE WITNESS:  I appreciate that.

13      MR. STRUMWASSER:  Have a nice spring.

14      THE WITNESS:  You too.

15      THE COURT:  Did you want the go through the

16 exhibits or did you want a break for a minute?

17      MR. VELKEI:  Just a quick break would be good to

18 collect my notes on that.

19      THE COURT:  Go off the record.

20          (Recess taken)

21      THE COURT:  So we'll go back on the record, and

22 we're talking about 548.

23      MR. STRUMWASSER:  That's right.  I'm, for the

24 record, moving for admission 548 through 577.

25      THE COURT:  Any objection to 548?
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 1      MR. VELKEI:  No, your Honor.  Of course, this is

 2 subject to the issue I raised before about subsequent

 3 remedial measures and using those to provided

 4 reliabilty.  We'll brief that later, but subject to

 5 that issue, no.

 6      THE COURT:  All right.

 7          (Department's Exhibit 548 admitted

 8           into evidence)

 9      THE COURT:  449 [sic]?

10      MR. VELKEI:  549, no objection.

11      THE COURT:  549 is entered.

12          (Department's Exhibit 549 admitted

13           into evidence)

14      THE COURT:  550?

15      MR. VELKEI:  No objection.

16      THE COURT:  That will be entered.

17          (Department's Exhibit 550 admitted

18           into evidence)

19      THE COURT:  551?

20      MR. VELKEI:  No objection.

21      THE COURT:  That will be entered.

22          (Department's Exhibit 551 admitted

23           into evidence)

24      THE COURT:  552?

25      MR. VELKEI:  No objection.
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 1      THE COURT:  That will be entered.

 2          (Department's Exhibit 552 admitted

 3           into evidence)

 4      THE COURT:  553?

 5      MR. VELKEI:  No objection.

 6      THE COURT:  That will be entered.

 7          (Department's Exhibit 553 admitted

 8           into evidence)

 9      THE COURT:  554?

10      MR. VELKEI:  No objection.

11      THE COURT:  That will be entered.

12          (Department's Exhibit 554 admitted

13           into evidence)

14      THE COURT:  555?

15      MR. VELKEI:  No objection.

16      THE COURT:  That will be entered.

17          (Department's Exhibit 555 admitted

18           into evidence)

19      THE COURT:  556?

20      MR. VELKEI:  No objection.

21      THE COURT:  That will be entered.

22          (Department's Exhibit 557 admitted

23           into evidence)

24      THE COURT:  557?

25      MR. VELKEI:  No objection.
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 1      THE COURT:  That will be entered.

 2          (Department's Exhibit 557 admitted

 3           into evidence)

 4      THE COURT:  558?

 5      MR. VELKEI:  No objection.

 6      THE COURT:  That will be entered.

 7          (Department's Exhibit 558 admitted

 8           into evidence)

 9      THE COURT:  559?

10      MR. VELKEI:  No objection.

11      THE COURT:  That will be entered.

12          (Department's Exhibit 559 admitted

13           into evidence)

14      THE COURT:  560?

15      MR. VELKEI:  No objection.

16      THE COURT:  That will be entered.

17          (Department's Exhibit 560 admitted

18           into evidence)

19      THE COURT:  561?

20      MR. VELKEI:  No objection.

21      THE COURT:  That will be entered.

22          (Department's Exhibit 561 admitted

23           into evidence)

24      THE COURT:  562?

25      MR. VELKEI:  No objection.
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 1      THE COURT:  That will be entered.

 2          (Department's Exhibit 562 admitted

 3           into evidence)

 4      THE COURT:  563?

 5      MR. VELKEI:  No objection.

 6      THE COURT:  That will be entered.

 7          (Departmetn's Exhibit 563 admitted

 8           into evidence)

 9      THE COURT:  564?

10      MR. VELKEI:  No objection.

11      THE COURT:  That will be entered.

12          (Defendant's Exhibit 564 admitted

13           into evidence)

14      THE COURT:  565?

15      MR. VELKEI:  I have notes it's irrelevant based on

16 testimony of the witness, focused on the HMO and

17 Colorado claims.  So we object to entry.

18      MR. STRUMWASSER:  I don't believe that was

19 supported by the testimony.

20      THE COURT:  Hold on.

21          I do have that, actually.  I have that note as

22 well, that it was about Colorado.  Let's hold that one,

23 then.  We have a few of those.  Let's see how we're

24 going to deal with them.

25          566?
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 1      MR. VELKEI:  No objection.

 2      THE COURT:  That will be entered.

 3          (Defendant's Exhibit 566 admitted

 4           into evidence)

 5      THE COURT:  567?

 6      MR. VELKEI:  No objection.

 7      THE COURT:  That will be entered.

 8          (Defendant's Exhibit 567 admitted

 9           into evidence)

10      THE COURT:  568?

11      MR. VELKEI:  No objection.

12      THE COURT:  That will be entered.

13          (Defendant's Exhibit 568 admitted

14           into evidence)

15      THE COURT:  569?

16      MR. VELKEI:  No objection.

17      THE COURT:  That will be entered.

18          (Defendant's Exhibit 569 admitted

19           into evidence)

20      THE COURT:  570?

21      MR. VELKEI:  No objection.

22      THE COURT:  571, I still have a confidentiality

23 question about it.

24      MR. VELKEI:  There were a couple, your Honor, I

25 actually noticed before that.  Confidentiality question
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 1 on 548 --

 2      THE COURT:  So we're going to deal with that

 3 later?

 4      MR. VELKEI:  If that's okay.

 5      MR. VELKEI:  So no objection to being entered?

 6      MR. VELKEI:  No.

 7      THE COURT:  All right.  That will be entered.

 8          (Department's Exhibit 571 admitted into

 9           evidence)

10      THE COURT:  572?

11      MR. VELKEI:  No objection.

12      THE COURT:  That will be entered.

13          (Department's Exhibit 572 admitted into

14           evidence)

15      THE COURT:  573?

16      MR. VELKEI:  No objection.

17      THE COURT:  That will be entered.

18          (Department's Exhibit 573 admitted into

19           evidence)

20      THE COURT:  574?

21      MR. VELKEI:  No objection.

22      THE COURT:  That will be entered.

23          (Department's Exhibit 574 admitted into

24           evidence)

25      THE COURT:  575?
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 1      MR. VELKEI:  No objection.

 2      THE COURT:  That will be entered.

 3          (Department's Exhibit 575 admitted into

 4           evidence)

 5      THE COURT:  576?

 6      MR. VELKEI:  No objection.

 7      THE COURT:  That will be entered.

 8          (Department's Exhibit 576 admitted into

 9           evidence)

10      THE COURT:  And 577?

11      MR. VELKEI:  No objection.

12      THE COURT:  That will be entered.

13          (Department's Exhibit 577 admitted into

14           evidence)

15      THE COURT:  I'm going to go through and see -- I'm

16 going to pull out the ones -- so on the 15th, we'll

17 deal with all that material.  Right?

18      MR. VELKEI:  Mm-hmm.

19      THE COURT:  Do you want to do the motion about

20 remedial things by the 15th, or do you want to put that

21 one off?

22      MR. VELKEI:  Put that off if that's okay.

23      THE COURT:  Yes.  And I have one question about a

24 date after I do this.

25      MR. VELKEI:  Okay.
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 1      THE COURT:  I might have my own question answered.

 2          Okay.  It was 551.  And we have an April 27,

 3 '06 date.  I just didn't get it over.  Sorry.

 4      MR. VELKEI:  That's correct.

 5      THE COURT:  So the ones I have held out are 548,

 6 553, 562, 563, 567, 571 on confidentiality, and 565 on

 7 relevancy.  Does that sound right?

 8      MR. VELKEI:  I have in my notes, 548 issue on

 9 confidentiality.  I have on my notes 553 that we

10 removed confidentiality.  So let me check that real

11 quick.

12      THE COURT:  All right.

13      MR. VELKEI:  No, I guess there is still an issue

14 on that.  Thank you, your Honor.

15      MR. STRUMWASSER:  So on 552 [sic] and 553 the only

16 questions are confidentiality?

17      THE COURT:  Yes, which I'm sure we can resolve.

18          Anything else?

19      MR. VELKEI:  That's correct.  That's what I have

20 in my notes as to the other ones you've identified.

21      MR. STRUMWASSER:  I just wanted -- since we're

22 about to embark upon the big dark.  I don't expect that

23 we'll be putting our expert on the first day we get

24 back, but there is a pending offer.  I don't know

25 whether we want to put anything on the record now with
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 1 regard to a stipulation on the mechanism for pretrial

 2 testimony or direct written testimony or written

 3 reports.

 4      MR. VELKEI:  I think our inclination is to -- and

 5 I haven't spoken specifically to Mr. Kent, but to

 6 exchange reports.  If you want to put your witness on

 7 live, great.  We intend to.  And then, if you don't,

 8 then we'll just cross subject to the report.

 9      MR. STRUMWASSER:  So we just need an interval --

10 is a week's interval advance -- so the agreement would

11 be that we will exchange reports or it may in the form

12 of direct testimony, but a document with the substance

13 of the expert's opinion a week before he or she

14 appears.

15      MR. VELKEI:  Correct.

16      THE COURT:  All right.  Sounds like a plan.

17      MR. VELKEI:  And then can we talk a little bit

18 about that first week when we get back?

19      THE COURT:  Yes.

20      MR. VELKEI:  We haven't really -- so you're

21 contemplating putting on your expert that first week or

22 not?  Because -- are you now going to close at this

23 point?  Can we figure out where we are in that process?

24      MR. STRUMWASSER:  It's a good idea first to figure

25 out where we are.  We have to finish off McFann,
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 1 Vonderhaar, Bugiel.  And is that it for your folks?

 2      MR. VELKEI:  As far as I know.

 3      MR. KENT:  That's right.

 4      THE COURT:  I have Bugiel set here for the 12th.

 5      MR. VELKEI:  It's okay with us.

 6      MR. STRUMWASSER:  Mr. Kent said he would do that,

 7 get us the date in advance.

 8      MR. KENT:  I have not -- and I'm pretty sure we

 9 haven't confirmed that exact date, but we'll work to

10 make that happen.

11      THE COURT:  All right.  And we've still got

12 Mr. Rossie.

13      MR. STRUMWASSER:  And Ms. Martin.

14      MR. VELKEI:  Ms. Martin?  Ms. Martin is done.

15      MR. GEE:  She had some subpoenaed documents

16 that --

17      THE COURT:  So there might be some documents that

18 are coming in?

19      MR. GEE:  We'll work with PacifiCare's counsel.  I

20 think Mr. Velkei and I were thinking perhaps we'll just

21 submit the documents.  If questions arise, then we --

22      MR. VELKEI:  I'd like to see the documents.

23      THE COURT:  Of course.

24          So if you could work on Bugiel, McFann, and

25 Vonderhaar.
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 1          And I understand they'll just come back, and

 2 we'll finish them whenever you bring them back.

 3      MR. KENT:  With McFann, I don't know what her

 4 schedule is in that we might -- I'll inquire whether we

 5 would bring her -- we can work out that we can bring

 6 her back for a day and then finish the cross and then

 7 move on.

 8      THE COURT:  All right.

 9      MR. VELKEI:  Then with regard to Ms. Vonderhaar,

10 our intention is to try to bring her back mid May.

11 We'll start with the direct; you guys finish your

12 cross.

13          She has adopted a child from Nigeria.  And she

14 may have to go -- we may at the last minute say, "She

15 had to get on a plane."  That's just the parameters of

16 what she's dealing with.

17      MR. KENT:  She's waiting for the State Department

18 to finish the paperwork.

19      MR. STRUMWASSER:  That's fine.  I think our

20 commitment was that whatever we didn't finish today we

21 would do when you brought her back.

22      MR. VELKEI:  But the objective is to have you guys

23 rest so that we can then understand this is the lay of

24 the land as to the evidence, and we'll put on our case

25 in chief.
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 1      MR. STRUMWASSER:  Right, with the understanding

 2 that there are other respondent witnesses whom we have

 3 not been able to call.

 4      THE COURT:  Right.

 5      MR. VELKEI:  Okay.

 6      MR. STRUMWASSER:  So looks like we'll have the

 7 three --

 8      THE COURT:  Maybe on the 15th, if everything goes

 9 well, you may have an update?  How about that?

10      MR. VELKEI:  That sounds good.

11      MR. STRUMWASSER:  So just to review, before we

12 rest, we're going to have three company witnesses,

13 Mr. Rossie, we'll find out about Ms. Martin, and we'll

14 put on our expert.  And then at that point, I think we

15 will call it.

16      THE COURT:  All right.

17          And maybe with no more furlough Fridays, we

18 could finish before --

19          (Discussion off the record)

20      THE COURT:  Motions will be submitted on the 8th

21 with a response on the 13th for the 15th argument.

22      MR. VELKEI:  That's correct.

23      THE COURT:  And we might be able to do some other

24 paperwork on the 15th hopefully.

25      MR. KENT:  And 9:00 a.m. on the 15th.
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 1      THE COURT:  Yes.

 2          We'll go off the record.

 3          (Whereupon, the proceedings concluded

 4           at 12:28 o'clock p.m.)
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 1 STATE OF CALIFORNIA     )

                        )   ss.

 2 COUNTY OF MARIN         )

 3          I, DEBORAH FUQUA, a Certified Shorthand

 4 Reporter of the State of California, duly authorized to

 5 administer oaths pursuant to Section 8211 of the

 6 California Code of Civil Procedure, do hereby certify

 7 that the foregoing proceedings were reported by me, a

 8 disinterested person, and thereafter transcribed under

 9 my direction into typewriting and is a true and correct

10 transcription of said proceedings.

11          I further certify that I am not of counsel or

12 attorney for either or any of the parties in the

13 foregoing proceeding and caption named, nor in any way

14 interested in the outcome of the cause named in said
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 7 484 - remove confidentiality/name                   6411
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11 563 - remove confidential                           6406

12 564 - remove confidential                           6406

13 565 - hold on this one        (6407)

14 567 - remove confidential                           6407

15 576 - Response to Motion                6465
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 1 THURSDAY, APRIL 15, 2010; DEPARTMENT A; 10:00 A.M. ELIHU

 2 HARRIS STATE BUILDING; 1515 CLAY STREET; RUTH S. ASTLE,

 3 ADMINISTRATIVE LAW JUDGE

 4                            -oOo-

 5        (Off-the-record discussion until 10:07 a.m.)

 6           THE COURT:  All right.  So let's go on the record.

 7           This is before the Insurance Commissioner in the

 8 matter of PacifiCare Life and Health Insurance Company.

 9 This is OAH case number 2009061395, agency number UPA

10 2007-00004.

11           Today's date is April 15.  The dreaded tax day.

12 2010.

13           Counsel for PacifiCare, why don't you state your

14 appearance for the record since we haven't been here for a

15 while?

16           MR. VELKEI:  Steve Velkei.

17           MR. MCDONALD:  Thomas McDonald.

18           MS. EVANS:  Catherine Evans.

19           THE COURT:  And for the Department of Insurance.

20           MR. STRUMWASSER:  Michael Strumwasser.

21           MR. GEE:  Bryce Gee.

22           MS. ROSEN:  Andrea Rosen.

23           THE COURT:  Okay.  So we had a little discussion

24 off the record about what we're doing here.  The first

25 thing, I think, one of the easier things I'm going to mark
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 1 for the record Respondent Supplemental Brief In Support of a

 2 Motion to Accuse the Insurance Commissioner and, um, let it

 3 go with the record.  But now I have to figure out what

 4 number it is.  And I believe it's 5204.  Does that sound

 5 about right to everybody?

 6           MR. VELKEI:  Sure.

 7           MR. STRUMWASSER:  I'm sure the first digit's

 8 correct.

 9           THE COURT:  So that's what I have is 5204 and I

10 will make that go with the record.

11            (Exhibit 5204 entered into evidence.)

12           MR. VELKEI:  Thank you, your Honor.

13           THE COURT:  And then I understood that we had some

14 issues with a few of the leftover exhibits.  Do you actually

15 have a list of numbers?

16           MR. VELKEI:  I do.

17           THE COURT:  Let's try and see where that takes us.

18           MS. EVANS:  So my list starts with Exhibit 548,

19 your Honor.

20           THE COURT:  I have that one.

21           MS. EVANS:  With respect to this exhibit, it's

22 very similar to trial Exhibit Number Eight.

23           THE COURT:  Okay.

24           MS. EVANS:  And so we thought, however, your

25 Honor, treated trial Exhibit Eight would be appropriate for
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 1 this exhibit as well.

 2           MR. STRUMWASSER:  Give us a second.

 3           THE COURT:  Very well.  I have to, um, I guess, go

 4 out the door first.

 5           Trial Exhibit Eight is in an envelope marked as

 6 confidential, but has the same designation as the other

 7 exhibits.  So it could be used to argue and all of those.

 8           MS. EVANS:  Okay.  Then we would ask that 548 come

 9 in.

10           THE COURT:  All right.

11                  (Exhibit 548 in evidence.)

12           MS. ROSEN:  Here's eight.

13           MR. GEE:  But we need 548.  We actually don't have

14 the hard copy.

15           THE COURT:  Okay.  Did you want to see it?

16           MR. STRUMWASSER:  Yeah.  Please.

17           MR. VELKEI:  I have a copy.  It is the first one.

18           MR. GEE:  Oh.

19           MS. ROSEN:  So what's being asked?

20           THE COURT:  To put it in an envelope so it's not

21 readily accessible to the public.  But, of course, you have

22 complete access to it for whatever purposes you need it for.

23           MR. STRUMWASSER:  Yeah.  We don't agree with the

24 treatment but we understand it will be treated separately.

25           THE COURT:  Okay.



6405

 1           MS. EVANS:  And, your Honor, the next one I have

 2 is 553.

 3           THE COURT:  553.

 4           MS. EVANS:  Yes.

 5           THE COURT:  All right.

 6           MS. EVANS:  With respect to this exhibit on Bates

 7 number 805387 and 807389, there are a number of internal

 8 budget numbers for 2009 that we believe are competitively

 9 sensitive materials that should be kept confidential.

10           At first I thought there might be a way to redact

11 these but really they're sort of built into the chart on

12 805389.

13           THE COURT:  Okay.  So do you have any objection to

14 those pages being confidential?  I'll put it in an envelope

15 and you can still argue from those pages and it's only those

16 two pages that are confidential, so that would be 5387 and

17 5389.

18           MR. STRUMWASSER:  Your Honor, we don't have any

19 objection to the constituent points, but we'd like the sums

20 to not be.  I think we did that with some others.

21           THE COURT:  Okay.  Any objection to that?

22           MS. EVANS:  I guess by some --

23           THE COURT:  So the bottom line, at least on, I

24 guess, on 89 is 30 million and 26 million.

25           MR. MCDONALD:  Does that mean that that part of
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 1 the document will not be in an envelope?

 2           THE COURT:  No.

 3           MS. EVANS:  But they can argue.

 4           THE COURT:  They can argue from any of it.

 5           MS. EVANS:  That's fine.

 6           MR. STRUMWASSER:  I think it would be helpful for

 7 us for what that is sensitive.  If that is not sensitive,

 8 then that's great.

 9           MS. EVANS:  Understood.

10           THE COURT:  Okay.

11           MS. ROSEN:  Oh, sorry.

12           THE COURT:  Wait.  Wait.

13           All right.  Next.

14           MS. EVANS:  Now, the next exhibit I have is 562.

15           THE COURT:  Yes.

16           MS. EVANS:  And we'll remove confidential.

17           THE COURT:  Okay.  Give me a second to do that.

18           Okay.  Next.

19           MS. EVANS:  Next exhibit I have is 563.

20           THE COURT:  Correct.

21           MS. EVANS:  Just one page and we'll remove

22 confidentiality.

23           THE COURT:  Okay.  Next.

24           MS. EVANS:  Next exhibit is 565.  The confidential

25 has already been removed but we object on relevance grounds.
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 1           THE COURT:  Because of the Colorado issue?

 2           MS. EVANS:  That's correct.  And we're making that

 3 objection.

 4           THE COURT:  All right.  What is the relevancy?

 5           MR. STRUMWASSER:  What is the document?  Give us a

 6 second.

 7           MS. EVANS:  565.

 8           THE COURT:  I have on this it's "HMO Iliad

 9 Colorado, irrelevant".  That was my note.

10           I am willing to hold it if you want to.

11           MR. STRUMWASSER:  Yeah, let's hold it.  It's the

12 problem about this UB thing.

13           THE COURT:  So there might be another witness to

14 make it relevant.  Right now as far as I'm concerned, it's

15 irrelevant and I'm not going to enter it.

16           MS. EVANS:  What I have is 567.

17           THE COURT:  All right.

18           MS. EVANS:  And I will remove confidentiality.

19           THE COURT:  All right.

20           Okay.  And the last one is 571 and we'll remove

21 confidentiality.

22           Okay.  All right.

23           MS. EVANS:  That's all I have.

24           THE COURT:  I have a couple others, but I think

25 there are things that we can't deal with it with and we'll
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 1 just go over it.  I have 320, which still has the

 2 foundational issue to be resolved.

 3           MR. STRUMWASSER:  320.

 4           THE COURT:  320.  155, same.  321, they're not in

 5 order, I'm sorry, foundation.  And 5132.

 6           MR. STRUMWASSER:  Foundation what?

 7           THE COURT:  Let me read.  These are all

 8 foundational issues.  Maybe if I put them in order, it would

 9 be better.  Maybe they are in order.  Maybe they are in

10 order so 320, no, they aren't.  Just one second.  It is 155,

11 320, and 321.  And 5132 and 5134 I have it, foundational

12 issues.

13           MS. EVANS:  I don't recall precisely what those

14 exhibits are, but I think from the last time Mr. Gee and I

15 went through the exhibits, those are the ones that are

16 waiting for a witness or some type of declaration.

17           THE COURT:  Then I have 484, which has a

18 confidential question mark and then the opposite says HR on

19 it.  It might have been one with an HR problem.

20           MS. EVANS:  I apologize.  I --

21           THE COURT:  Do you want to look at it?

22           MS. EVANS:  Yeah, that's a good idea, your Honor.

23           THE COURT:  Do you want to hold a couple of these?

24 Um, 463 is part of the attorney-client privilege.

25           MR. STRUMWASSER:  This is your question.
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 1           MS. EVANS:  Right.  It's probably ours.

 2           MR. STRUMWASSER:  What is the one, the last one?

 3           MS. ROSEN:  One you mentioned, your Honor.

 4           THE COURT:  I have two.  I have three that have

 5 attorney-client privilege questions.

 6           MR. STRUMWASSER:  I'm sorry.

 7           MS. EVANS:  What were the numbers of the last?

 8           THE COURT:  Okay.  So, the, um, two that I gave

 9 you?

10           MS. EVANS:  484 and we're looking at the

11 attorney-client privilege.

12           THE COURT:  I have 463, 465 and 5166.  And then I

13 have an unmarked one.

14           MR. STRUMWASSER:  5166 is involved in the motion

15 today.

16           THE COURT:  How about 463 and 465?

17           MR. VELKEI:  Your Honor, we did some investigation

18 on those.  There were, in fact, attorneys involved in

19 preparing them.  Just to refresh the Court's recollection,

20 these were done shortly after the accusation was served on

21 the company.  One was done literally weeks after and one was

22 done a couple of months later.  And I have the names of

23 those lawyers that were involved.

24           THE COURT:  Okay.

25           MR. VELKEI:  I just don't have them with me.
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 1           THE COURT:  Is this something that you can agree

 2 on later or something we need to deal with later?

 3           MR. STRUMWASSER:  Would it take care of matters if

 4 the first bullet under "next steps" is deleted -- is

 5 redacted?

 6           THE COURT:  On --

 7           MR. STRUMWASSER:  463.

 8           THE COURT:  463.

 9           MR. VELKEI:  I don't believe so.

10           THE COURT:  Okay.  All right.  So we're not going

11 to -- leftover also.  And then.

12           MR. VELKEI:  On 484, your Honor, we can remove

13 confidentiality.

14           THE COURT:  Which one?

15           MR. STRUMWASSER:  484.

16           MR. VELKEI:  What I would suggest -- we actually

17 have your copy.

18           THE COURT:  Oh.

19           MR. VELKEI:  This is the one, I would just propose

20 that we black out reference to Sue.  Just so this --

21           MR. STRUMWASSER:  Yeah, that's not -- that is the

22 person at issue?

23           MR. VELKEI:  Yeah.

24           MR. STRUMWASSER:  So can we delete the words, the

25 name on the record?
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 1           THE COURT:  Yes.  Of course.

 2           MR. VELKEI:  Why don't we just do that?

 3           THE COURT:  All right.  So we'll take the

 4 confidentiality off 484 and redact the person's name;

 5 correct?

 6           MR. VELKEI:  Yes, your Honor.

 7           THE COURT:  All right.  Um, and 5156 is today.

 8           MR. VELKEI:  Uh-huh.

 9           THE COURT:  And then I have two other relevancy

10 ones, which we can put off if we still might have 488 and

11 502.  502, I have, um, "Oregon?"  And do you think that it

12 can be resolved having other people testify, that's all

13 right with me, too.

14           MR. VELKEI:  Do you have a copy of that?

15           THE COURT:  Do you want to look at them?  488 and

16 502.

17           MR. VELKEI:  Okay.

18           MR. STRUMWASSER:  With respect to 502, here is the

19 issue.  It is a RIMS document.  It has to do with how RIMS

20 dealt with data that were entered.  We're being told that

21 the specific records that were entered are not California.

22 But it's the same computer.  And we think it's relevant to

23 show the pattern and the practice, the degree of quality

24 assurance and -- and this is not being offered to show

25 violations.  This is being offered to show -- to explain
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 1 what happened.

 2           THE COURT:  All right.

 3           MR. VELKEI:  I suggest, your Honor, if we can --

 4 we may be able to resolve this.  I just want to look back at

 5 the transcript and see what the testimony was.

 6           THE COURT:  I'm inclined to allow it to admit it

 7 for the limited purpose as well as, um, it goes to the

 8 weight of the document as opposed to its admissibility.  Um,

 9 --

10           MR. VELKEI:  So I don't think we have an

11 objection.

12           THE COURT:  So I'll admit it for that limited

13 purpose as expressed by Mr. Strumwasser.

14                  (Exhibit 502 in evidence.)

15           488.

16           MR. STRUMWASSER:  Searching.

17           It looks to me like with the, on the base of

18 PacifiCare's representation, that the company's specifically

19 not a California company.

20           THE COURT:  Right.

21           MR. STRUMWASSER:  I think the only date I'm seeing

22 here, the only information I'm seeing here does seem company

23 specific, so I have no objection to it not being entered.

24           THE COURT:  All right.  So I will keep it that

25 number so it doesn't make everything crazy, but it will not
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 1 be admitted.

 2           MR. GEE:  And, your Honor, I think I might be able

 3 to resolve one of the foundation problems.

 4           THE COURT:  Okay.

 5           MR. GEE:  Exhibits.  155.

 6           THE COURT:  Hold on.  Let me go back there because

 7 I put them here.

 8           Oh, that's the first one, yes.  155.

 9           MR. GEE:  This was an agenda that CDI prepared for

10 PacifiCare exit, PacifiCare exit meeting.  And I believe

11 it's subsequently been entered, the same document has been

12 entered into evidence by PacifiCare.

13           THE COURT:  Okay.

14           MR. GEE:  And 5185.

15           THE COURT:  So you believe it is the same as 5185?

16           Could you check whether or not that it is?

17           MR. VELKEI:  Your Honor, we don't have an

18 objection --

19           THE COURT:  Okay.

20           MR. VELKEI:  -- subject to making clear on the

21 record, I haven't one person actually received this from my

22 client so subject to that understanding, we don't have an

23 objection.

24           THE COURT:  All right.  Then it's admitted.

25           MR. VELKEI:  Thanks, Bryce.



6414

 1           THE COURT:  155 is admitted.

 2                  (Exhibit 155 in evidence.)

 3           All right.  So these -- all right.  All right.

 4 And if we can go off the record for just one minute so I can

 5 check my paperwork so that it reflects what we just said and

 6 then we can move on.

 7                 (Off-the-record discussion.)

 8           Okay.  So that leaves the privilege document.  And

 9 did you say, Mr. Strumwasser, that you weren't prepared to

10 argue that today?

11           MR. STRUMWASSER:  No.  No.  We're just not

12 prepared to argue the non-privileged part of it.

13           THE COURT:  Oh, okay.

14           MR. STRUMWASSER:  That is a request for other

15 documents that we got two days before this motion was filed.

16 We told PacifiCare we're looking into it.  We're still

17 looking into it.

18           THE COURT:  All right.  So what we're arguing is

19 --

20           MR. STRUMWASSER:  The Rosen privilege question.

21           MR. VELKEI:  Well, then, your Honor, we, I don't

22 think we agree with that position if I could just speak

23 briefly on that.

24           THE COURT:  Yes.  Go ahead.

25           MR. VELKEI:  You know, to me, there's a discrete
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 1 category of documents that we've requested from the

 2 Department.  It shouldn't be any surprise to them this came

 3 up in the course of testimony.  And we're doing what they

 4 themselves have done when issues come up and information is

 5 relevant to the proceeding.  This information was requested

 6 in a document request and we've waited now for a week

 7 and-a-half for a response from the Department.  It's silly

 8 to think that we should just keep waiting until they feel

 9 like responding.  This was part of the motion.  I appreciate

10 their position, but it seems somewhat arbitrary for them to

11 say, even though it's part of your motion, we're not going

12 to respond to it.  These shouldn't be subject to dispute.

13 There's no argument that there's any privilege that attaches

14 and we need this information to prepare our case-in-chief.

15           As I understand it, Mr. Strumwasser is leaving on

16 an extended vacation in just a few days.  If we don't deal

17 with it now, I expect we won't be able to deal with it when

18 we come back to trial and we would have lost over a month to

19 utilize that information for purposes of our case.  So I do

20 think we need to address them.  These shouldn't be a subject

21 of dispute.

22           There is one other issue that's come up and, um,

23 as the Court remembers, there is a subpoena issued upon

24 UCSF.  We understand that the Department has been sitting on

25 those documents now for weeks.  And when we initially
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 1 inquired, we were told they were processing them, whatever

 2 that means.  And we've made several requests for those

 3 documents and haven't gotten them.

 4           So my view is that we all know this is our

 5 opportunity to get ready for our case.  We need this

 6 information.  We don't want to put it off.  And since we're

 7 before the Court, this is the only hearing we have.  We want

 8 to address it now and get the issue resolved so the

 9 Department can start working on getting the information to

10 us.

11           THE COURT:  What is the problem with the UC staff?

12           MR. GEE:  It's actually been produced.  I think

13 Mr. Velkei's old information.

14           MR. VELKEI:  When was it produced?

15           MR. GEE:  I think over a week ago.  I -- that's my

16 understanding.

17           MR. VELKEI:  No.  There was some information that

18 was sent to us.  It was in unreadable format.  As I

19 understand, Mr. Pongetti contacted you.  You would not

20 commit to a date.  And as far as I know, we have not gotten

21 the information.

22           MR. GEE:  That's incorrect.  I know that to be

23 incorrect.  The data that I initially gave him was in PDF

24 format.  He was upset because I did not give him the meta

25 data that came with it.  I think a couple of days after --



6417

 1 we produced them in PDF so he needed them immediately

 2 apparently.  So we gave it to him in that format.  And then

 3 a couple of days later we sent to him in an ordinary

 4 production, the CDs with the meta data and the stuff we

 5 normally do in production.

 6           MR. VELKEI:  Well, it may have been buried.  But

 7 the concern that I have is that it was literally weeks

 8 before we got the information and the initial response is

 9 "we're processing the data".

10           THE COURT:  Well, do you have it or not?

11           MR. VELKEI:  I don't believe we do, your Honor.  I

12 inquired into it.

13           THE COURT:  I found Mr. Gee's assertions on these

14 sorts of matters to be reliable.  So could you check on it

15 before you --

16           MR. VELKEI:  We have had a difference of opinion

17 then where Mr. Gee has made assertions that have proven not

18 to be true.  I'm happy to check on it.  But there have been

19 differences of opinion.  Mr. Woo was an example where I had

20 to bring him in.  And then Mr. -- Mr. Gee apologized to me

21 and said they were mistaken.  They weren't accusing me of

22 misrepresenting to the court.  I'm just trying to get the

23 information.  If it's there, great.  But this is the first

24 time I'm hearing it.  And I inquired a couple of days ago

25 about what the status was from my folks and was told "I
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 1 don't have it" so I will be happy to do that.  If we do,

 2 that's terrific.  It took us several weeks to get it.  I

 3 don't understand why.  That's water under the bridge.

 4           MR. GEE:  Apparently not.

 5           MR. VELKEI:  Well.

 6           THE COURT:  All right.  So can you check to see if

 7 you have it.  And if it's something you can go quickly to

 8 check and do it right now.

 9           MR. MCDONALD:  I'll do it right now.

10           MR. VELKEI:  As to the other issues, your Honor.

11           THE COURT:  All right, so can you be specific?

12           MR. VELKEI:  Yes.  If I could direct the Court's

13 attention to pages 15 and 16 of our brief.  The categories

14 are laid out there very specifically.

15           To summarize some of the information, we can go

16 sort of point by point.  Whatever is most convenient for the

17 Court.

18           THE COURT:  Go ahead.

19           MR. VELKEI:  To summarize categories of

20 information we're requesting, the 5150 was part of a

21 document.  This was the issue with Ms. Roy and Mr. Masters

22 where he was instructed to go back and review old files.

23           THE COURT:  Right.  And there's that e-mail?

24           MR. VELKEI:  Correct.

25           THE COURT:  Right.
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 1           MR. VELKEI:  And the document is basically a

 2 report of closed claim files.

 3           THE COURT:  Right.

 4           MR. VELKEI:  But it is not a complete one.  So we

 5 have 2008, 2009 did not appear to be complete.  We don't

 6 have the other years.  So one of the important pieces of

 7 information we're looking for is access to the database of

 8 complaints with respect to PacifiCare.  And we want to start

 9 at 2003, and go forward since one of the contentions is

10 there was a significant uptake in complaints.

11           Um, and that shouldn't be very hard.  I mean Ms.

12 Roy testified literally you can punch a button and come up

13 with that database.  It's retained.  And we prefer it in

14 electronic form but we can certainly start with something in

15 written hard copy form.

16           THE COURT:  Okay.

17           MR. STRUMWASSER:  Your Honor, here's the problem.

18 We were promised like, you know, multiple times we're going

19 to send you a letter identifying these things.  The letter

20 comes in on the sixth.  On the seventh we get an e-mail from

21 PacifiCare's counsel saying "We want your answer right away

22 because we're going to use it on our motion tomorrow.  We

23 are in the process of conferring with our client about these

24 various ten categories".  And, you know, I mean Mr. Velkei

25 has neither equitable standing to complain about the turn



6420

 1 around nor does he have any reasonable expectation that we

 2 will have all the answers to all these questions today.  And

 3 I gather that his position is, "Oh, okay, you only had two

 4 days to respond in writing.  Why don't you just ad lib it

 5 orally?"  We're not going to do that.

 6           MR. VELKEI:  Your Honor --

 7           MR. STRUMWASSER:  We are in the process --

 8           THE COURT:  Let him finish.

 9           MR. STRUMWASSER:  We are in the process of looking

10 into each of these categories and we will respond.  My

11 departure from the date is not going to impede the

12 timeliness of our response.

13           MR. VELKEI:  Just to be clear, your Honor.  This

14 is not a two-day turn around.  It's now been a week

15 and-a-half to respond to the letter.

16           MR. STRUMWASSER:  Orally.

17           MR. VELKEI:  But we reached out to Mr. Strumwasser

18 and his colleagues on a Wednesday and said "Please call us

19 so we can meet and confer and to let us know where we stand.

20 We're not going to get back to you today".  Okay, they've

21 had a week sense.  These are not hard issues.  All we're

22 asking for is we actually put specific references to the

23 transcripts where we have testimony that the documents

24 exist.

25           THE COURT:  I see that.  So, um, but I can't go
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 1 back and check them without -- transcripts, which I don't

 2 have, so that leaves me, I can't deal with this specific

 3 one.  There is a single page of the e-mail stream, um, from

 4 Tiffany Leone and Robert Masters with a copy to Patrick

 5 Campbell, the status of these instructions.  Um, I

 6 originally made it confidential attorney-client privilege.

 7 I am proposing to give this page to PacifiCare.  I would

 8 like to show it to Mr. Strumwasser and company, and give him

 9 an opportunity to tell me why I shouldn't.  But there's just

10 been way too much testimony about this.  And I think they're

11 entitled to have this information.  And I don't think it's

12 attorney-client privilege directly.

13           MR. STRUMWASSER:  Well, I don't know what that

14 means directly, your Honor.  This is a document that was a

15 part of the LSR process.  I trusted the LSR process is

16 understood to be attorney-client communication.  These are

17 staff members preparing materials to give to the lawyer.  It

18 is a part of that process.  I just -- I don't understand why

19 it would not be a part of the attorney-client privilege.

20           THE COURT:  Um, --

21           MR. VELKEI:  Your Honor, it seems to me that part

22 of -- as I understand the exercise, it was to go back and

23 look at these claim files and determine whether more

24 violations should be cited or less.  The determination, the

25 issue of whether they're violations being assessed, whether



6422

 1 there were violations, additional violations or less, that's

 2 information we're entitled to.  Um, if I understand

 3 correctly, there isn't even a lawyer that --

 4           THE COURT:  There is not a lawyer on this.  I

 5 understand Mr. Strumwasser's concerns.  I also understand

 6 your concerns, and after thinking about it for a long time

 7 I'm prepared to give this part of the stream to them.

 8           MR. VELKEI:  Thank you, your Honor.

 9           THE COURT:  For whatever it's worth.  Um, it's

10 actually, you know, most of it already so -- um --

11           MR. STRUMWASSER:  Are you going to give him his --

12 your copy?

13           THE COURT:  No, I made copies and I made a copy

14 for you, too, to see what I gave him to keep.

15           MR. STRUMWASSER:  Thank you.

16           THE COURT:  Okay.  And then, um, the other

17 document that is apparently an issue is this 5156.

18           MR. VELKEI:  That's --

19           MR. STRUMWASSER:  5166?

20           THE COURT:  I think so.  Did you want to look at

21 what I put in?

22           MR. STRUMWASSER:  I'm sorry.  What number?

23           THE COURT:  It is 5166.  I don't believe I got

24 this in camera as a --

25           MR. VELKEI:  It was produced.



6423

 1           THE COURT:  It was produced.  And then suddenly I

 2 think, in some fashion, annoyed by their claims, um, I'm not

 3 sure.  So I would give it back to you and let you look at it

 4 and tell me if this is -- you believe this would be

 5 privileged in the same way or what the concern is because it

 6 was produced, it was marked and I --

 7           MR. STRUMWASSER:  Yeah, there was a case.

 8           THE COURT:  I lost track.

 9           MR. STRUMWASSER:  No, no.  This was a case of

10 inadvertent production.

11           THE COURT:  Okay.

12           MR. STRUMWASSER:  PacifiCare has produced numerous

13 documents to us that were inadvertently returned them all

14 without question.  This was an inadvertent question and we

15 ask it to be treated as attorney-client and returned to us

16 and not used.

17           THE COURT:  Can I look at it again?  Tell me what

18 about attorney-client.

19           MR. STRUMWASSER:  The e-mail starts near the

20 bottom of the e-mail chain.  You have communications between

21 Mr. Laucher and Ms. Rosen regarding --

22           THE COURT:  All right.

23           MR. STRUMWASSER:  -- this case.

24           THE COURT:  All right.  Okay.  Okay.

25           MR. STRUMWASSER:  And it's the same issue that is



6424

 1 presented by the motion itself.

 2           THE COURT:  And I don't remember.  This was

 3 produced in questioning Mr. Dixon.

 4           MR. VELKEI:  Dixon, your Honor.  And from our

 5 perspective, your Honor, I mean, and part of what we did.

 6 And forgive the amount of paper that we put into the record

 7 on this issue, um, but the person that was leading the

 8 investigation of provider issue clearly was Ms. Rosen.  And,

 9 you know, there's nothing if you look at that particular

10 document, there is nothing that involves legal opinion or

11 legal loss.  It is factual reporting of communications with

12 a third party.  And so, um, frankly, what we see in this

13 document and really see for the first time with the CMA.

14 And so we're all clear here, the California Medical

15 Association has interests that are adverse to our client

16 and, frankly, not necessarily aligned with consumers.  We

17 see here Ms. Rosen is meeting with executives from the CMA

18 months before they actually filed a complaint.  Um, there is

19 references in that document to extensive documentation,

20 extensive information, none of which has been produced to

21 us, none of which is arguable privileged.  And there's

22 nothing to suggest in that document that there is anything

23 about providing legal opinions or legal services.  This is

24 strict regulatory action.

25           THE COURT:  All right.  And what you're asking me
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 1 to do is to look at these documents that have been withheld,

 2 including that one, and decide whether or not they're

 3 privileged?

 4           MR. VELKEI:  Well, what I suggest, your Honor, I

 5 mean we're not, just so that we're clear on the record,

 6 we're not asking that every communication of Ms. Rosen

 7 internally be produced.  And we're happy to take this in

 8 stages.  The privilege log that we received, in our opinion,

 9 is woefully inadequate because it makes it difficult for us

10 to assess what is really privileged and what was heard as to

11 act a regulator in investigating facts.  So what I would

12 propose is the Department be ordered to produce a more

13 Folsom privilege list so we can limit it strictly to those

14 related to Ms. Rosen so that at some point down the road and

15 we can pick this issue up, and when we come back in May we

16 can spend some time and go through that list.

17           THE COURT:  But I can understand why they would

18 argue that maybe they don't want you to see the list.  So if

19 it was something you would have produced and I would look at

20 the list.

21           MR. VELKEI:  I think we're entitled to the list.

22           MR. STRUMWASSER:  Are we hearing the motion now?

23           THE COURT:  Well, I was trying to find out what

24 the motion was.

25           MR. STRUMWASSER:  That is the motion.
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 1           THE COURT:  So you're proposing that a list be

 2 created and then I look at the list, not the document?

 3           MR. VELKEI:  Your Honor, there is a list that's

 4 been created.  It is a privilege log essentially that allows

 5 us to, you know, have some ability to challenge the

 6 assertion of privilege.

 7           THE COURT:  But you're asking them to designate

 8 which ones are Ms. Rosen's.

 9           MR. VELKEI:  No.  We're limiting it to there's a

10 document.  There is a lot of information.

11           THE COURT:  Is it in here?

12           MR. VELKEI:  So if you go to Exhibit DD --

13           THE COURT:  Okay.

14           MR. VELKEI:  -- of the motion there is actually a

15 log.  And what we've done is limit it to assertions of a

16 privilege involving Ms. Rosen.

17           MR. STRUMWASSER:  Has your Honor had a chance to

18 read the motion in the filing papers?

19           THE COURT:  I have.  But I found them to be

20 somewhat confusing.  Maybe that was my -- so, um, --

21           MR. VELKEI:  So --

22           THE COURT:  -- the DD is a single page that says

23 --

24           MR. VELKEI:  It should be a whole.  It should be.

25           THE COURT:  And then has the ABC behind it.
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 1           MR. VELKEI:  Let me show it to your Honor.  We're

 2 getting confused.  This is, I think you guys have this

 3 document.  This is the -- so it was a log that was created.

 4           THE COURT:  That was behind DD.

 5           MR. VELKEI:  There is a DD, I think.

 6           THE COURT:  DD.  This is DD.

 7           MR. VELKEI:  Do you mind if I take a look at that?

 8 It is something that got messed up.  For some reason it was

 9 inadvertently not provided to you, I think.

10           THE COURT:  Oh, well, then maybe that's why I'm

11 confused.

12           MR. VELKEI:  Forgive us.  It's our fault, then I

13 apologize because the document looks like this.  Because

14 this is part of a privileged log.

15           THE COURT:  I've seen something like this before

16 but I don't see it.  I didn't see it in there.

17           MR. VELKEI:  Then we mistakenly didn't because it

18 just wasn't attached to our exhibit tab for some reason.

19           THE COURT:  No.

20           MR. VELKEI:  I mean here is our view of things,

21 your Honor.  And I do think at some point it is appropriate

22 to address sort of what the law is with regard to privilege.

23 So there's one -- one document, one set of documents which

24 relates to Ms. Rosen acts as a regulator as opposed to a

25 lawyer.  That is one piece that we want to challenge.
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 1 Another piece is to the extent you see communications

 2 between Ms. David, for example, to Mr. Dixon, or Ms. Rosen

 3 is simply copied.  I think it is well established law that

 4 that, just adding a lawyer to a document doesn't make it

 5 privileged.  Those are really the two categories that we

 6 would want to challenge.

 7           Part of the problem on this log is they literally

 8 redacted subject matters of e-mails and just put instead of

 9 substituted with meeting.  That makes it more difficult for

10 us to evaluate what exactly is going on.  So, for example,

11 if the e-mail said meeting with Aileen Wetzel of the CMA, if

12 that's been redacted, we have no ability to say "Wait a

13 minute.  This is a third party.  This is part of a

14 regulatory investigation and isn't in connection with

15 performance of legal services".  So I think we should talk

16 about the law.  I don't want to rush anybody into making

17 decisions.  I think we should do this in a measured way.

18           THE COURT:  Okay.

19           MR. VELKEI:  To be clear, we're not asking for

20 every communication.

21           THE COURT:  Can you also give me a copy of that

22 document?

23           MR. VELKEI:  Of course.  Of course.

24           THE COURT:  Okay.

25           MR. VELKEI:  In fact, you can have this copy, your
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 1 Honor.

 2           THE COURT:  It makes me feel better that I wasn't

 3 totally --

 4           MR. VELKEI:  That's our fault.  Forgive me.

 5           THE COURT:  Oh.  It's probably somebody putting

 6 these things together.

 7           All right.  Mr. Strumwasser.

 8           MR. STRUMWASSER:  Yeah.  This is all out of -- the

 9 off the top of the ranch, out of league.  The Supreme Court

10 has said if an attorney has been retained for the purpose of

11 rendering legal services, all of his or her communications

12 with the client are privileged.  That's where we are.  All,

13 there is no question we have demonstrated on the record or

14 have been obvious that Ms. Rosen was retained in a position

15 as staff counsel in an attorney position to render legal

16 services to Mr. Dixon, Ms. Tiffany and all the others.  And

17 that all of these documents that they're asking for are

18 generated in the course of her rendering those services.

19           We don't parse which of the activities she was

20 doing.  It could have been done by somebody else.  We don't

21 recharacterize tasks.  If it is something that is a part of

22 her job as, for which she was hired, and there is no

23 question that it is, you know, that it is, then it doesn't

24 matter what the title of the document is.  It does not

25 matter what the date of the document is.  If it was a
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 1 communication from or to Ms. Rosen from or to her client, it

 2 is privileged.  That's the end of the discussion.

 3           THE COURT:  What about the issue about copying

 4 your attorney?

 5           MR. STRUMWASSER:  It is not even briefed here.  I

 6 don't understand why we're talking about it.  But the

 7 general proposition, the general law is that the

 8 communications between the lawyer and the client are

 9 privileged if the communications have been distributed to

10 those people within the client organization who need the

11 information.  So if Ms. Rosen writes to Mrs. Dixon and Ms.

12 Tiffany and says X and Ms. Tiffany writes back and says here

13 is the answer to X and copies Mr. Dixon because they're a

14 part of the colloquy, it's privileged.

15           MR. VELKEI:  But if Ms. David writes to Mr. Dixon

16 and says "Here's the scope of the exam, let me copy a bunch

17 of people, including Ms. Rosen", it's not.  So, your Honor,

18 if I may just take five or ten minutes to go through sort of

19 what our view of the law is on this.

20           Um, first of all, there is no question that

21 Ms. Rosen's communications with third parties like the UCs

22 or the CMA are not privileged.  We've not been given access

23 to those documents.  They simply refuse to respond to our

24 requests to get those.  There is no arguable basis for

25 privilege and those should be turned over.
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 1           With regard to the bigger issue of internal

 2 communications between Ms. Rosen and others, there is well

 3 established precedent that you can't assert a privilege just

 4 because a lawyer's involved.  It has to be a lawyer

 5 performing legal services.  We cited to the case 2022, and

 6 we did so for a couple of reasons, your Honor.  It is a

 7 recent case.  It actually is in the context of the

 8 insurance, insurance claims handling.  So, in effect, what

 9 happened is the Defendant used a lawyer to investigate

10 claims handling practices and then implied a blanket

11 privilege to the work associated with that.  The Court made

12 very clear that the test, and there is a long series of

13 cases that are cited in that opinion.  It is a very good

14 analysis of what the law is.  It says "if a dominant purpose

15 of the work is nonlegal, it is not privileged".  And courts

16 have even gone as far, and there's case law cited in our

17 brief, and in that decision to say, "To the extent that the

18 actions of the lawyer are so intertwined with nonlegal

19 functions, that the privilege doesn't apply".  In other

20 words, if the lawyer is doing things that are not

21 privileged, looking at escrow accounts, monitoring, you

22 know, payments within the accounts.  And then certain things

23 that are being done that are privileged, rendering legal

24 opinions, but it's so intertwined it's hard to determine or

25 parse through what is what, the courts said privilege is
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 1 waived.  Particularly, if the information cannot be accessed

 2 in another way.  Um, what the Department has done is to

 3 basically argue that the Supreme Court decision in Costco

 4 somehow changes existing law and throws that whole body of

 5 law out and creates a new rule.  Then once a lawyer's hired

 6 everything that lawyer does, whether performing legal

 7 services or not, is privileged.  There is no such broad

 8 sweeping principles in that case.  In fact, if you look at

 9 the facts of that case, it was a very narrow set of facts.

10 It was an outside counsel that was expressly retained to

11 render a legal opinion.  And the issue was the Court ordered

12 that pieces of that legal opinion should be produced.  And

13 that was exactly within the sweet spot of rendering legal

14 advice and the Court said you can't do that.

15           Now, there was some suggestion about violating

16 professional responsibilities about relying on 2022.  And

17 there was the statement made that Costco threw that case out

18 and says "Don't listen to it.  It's overruled".  That is not

19 what happened.  The limited issue, Costco said 2022 is

20 disapproved to the extent that a Court orders all of what is

21 deemed to be privileged to review it.  In other words, the

22 Court must first make a determination of whether the

23 information was done in connection with legal work or

24 nonlegal work.  And if a determination is made it was done

25 in connection with legal work, the Court cannot review in
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 1 camera those documents.  In the Costco decision it was

 2 undisputed that the services were performed in connection

 3 with legal -- rendering a legal opinion.  That is not the

 4 case here.  To the contrary, we have submitted reams of

 5 evidence, and forgive us for putting so much into the record

 6 to suggest that Ms. Rosen was doing exactly what Ms. David,

 7 Mr. Dixon, Ms. Smith were doing.  Her focus was on provider

 8 issues.  She was leading that charge.  She was leading that

 9 investigation.

10           What I thought was most interesting was that the

11 very declarations that were submitted by Mr. Cole, um, and I

12 believe Ms. Rosen's supervisor, Mr. Whitfield, only confirm

13 our point.  If you look at those documents they talk about

14 the reasons for why Ms. Rosen was hired, what her

15 responsibilities entail.  They talk about legislative,

16 drafting legislation, preparing legal opinions, preparing

17 pleadings to file in court, representing the Department in

18 administrative hearings, drafting and analyzing proposed

19 legislation and regulations.  Nothing of that, none of those

20 descriptions even touch upon what we are challenging here

21 was Ms. Rosen acting in a nonlegal capacity.  In fact, that

22 evidence confirmed -- it defines the box of what she was

23 doing as a lawyer.  And these activities, meeting with third

24 parties, coming to PacifiCare and saying she was in charge

25 of monitoring compliance, those are not the performance of
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 1 legal service or legal opinions.  That is a regulatory

 2 function.  And the declarations of the Department only

 3 confirm that, in fact, what she was doing here was not

 4 within her capacity as a lawyer.

 5           Um, on the second issue, which we touched upon

 6 which, I know that counsel for the Department knows this

 7 rule better than I do, it is black letter law that you can't

 8 just throw an attorney's name on a cc and suddenly the

 9 document becomes privileged.  There appear to be lots of

10 communications dealing between Mr. Dave -- Mr. Dixon, Ms.

11 David and Ms. Vandepas where Ms. Rosen is simply another

12 recipient, a copied recipient.  She is not even the author

13 or direct recipient of the exchange.  So what I see

14 happening is meaningful information related to the

15 investigation is being withheld simply because Ms. Rosen's

16 name is attached to it.  So in my mind there is a couple of

17 pieces:  One, those documents that reflect communications

18 with third parties remain privileged.  And, you know, even

19 if we just go off of 5166, that document references

20 extensive information and documentation from the CMA that

21 was never produced.  We know from the testimony that the UC

22 system was meeting with Ms. Rosen well in advance of a

23 complaint being filed.  Um, these are investigatory

24 functions at best and directly relevant to these proceedings

25 so that's piece number one, communications with third
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 1 parties not even arguably privileged, we haven't been able

 2 to get that from the Department.

 3           Piece number two is when she's acting outside of

 4 the box to use Mr. Strumwasser's term of how her

 5 responsibilities are defined as a lawyer, under clear and

 6 well established legal precedent, that means that that's

 7 nonlegal work and is not subject to a privilege because

 8 Mr. Dixon, Ms. Vandepas, Ms. Smith could have been doing the

 9 same thing.  What they appear to have done is they separated

10 out particular issues so from what we gather and what we

11 submitted to the Court, Ms. Rosen's focus was on provider

12 issues.  And we know that that's a very important piece of

13 this accusation that was filed against PacifiCare.  We're

14 entitled to that information.  And, finally, your Honor,

15 this is a final piece of those correspondence and

16 communications where Ms. Rosen is not the author where she's

17 not the direct recipient.  She's just stuck on a chain of

18 people receiving this document.  That is not privilege

19 either.

20           To reiterate, we're happy to take this in a

21 measured fashion.  I suggest we, um, the Court order the

22 Department to provide more specificity in their privilege

23 log and then we revisit the issue once we receive a resized

24 log.  But at its corps, the Department's position is not

25 supported by the law because what they say is the minute
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 1 you're hired as a lawyer, anything you do is privileged.

 2 That's just not right.  (10:55 a.m.)

 3           MR. STRUMWASSER:  Do you need a response to that?

 4           THE COURT:  Sure.  But I kind of see them, the

 5 three different things differently so give me one second.

 6 So, um, can you respond to communications with nonparties?

 7           MR. STRUMWASSER:  Sure.  Everything Mr. Velkei

 8 said about communications with CMA and UC is wrong.  It is

 9 not true that they were unprivileged ad initio.  But they

10 were not privileged because of an attorney-client privilege.

11 They were privileged because of 1040 and official

12 information.  When we made their identities available, we

13 did, in fact, produce all the information we have regarding

14 her communications with C -- UC and CMA.  Okay.

15           That's --

16           THE COURT:  So that you're representing on the

17 record that you have given all of those documents?

18           MR. STRUMWASSER:  That's correct.

19           MR. VELKEI:  I'll give you an example of where

20 that's not true, your Honor.  The privilege log.  I notice

21 when I was reviewing this, there was a meeting between Ms.

22 Wetzel, who is the director of the CMA, some piece of the

23 CMA, and Ms. Rosen.  Her notes of that meeting have not been

24 produced.

25           MR. STRUMWASSER:  Well, her notes are a different
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 1 matter entirely.  That is not a communication.

 2           MR. VELKEI:  Maybe.  Maybe not.

 3           THE COURT:  Well, just let him finish.

 4           MR. VELKEI:  Yes, your Honor.

 5           MR. STRUMWASSER:  The attorney's notes are their

 6 work product and it is not a communication at all.  There is

 7 no reason to believe that Ms. Wetzel ever saw Ms. Rosen's

 8 notes.

 9           THE COURT:  (coughing)  So that's -- I came in

10 here without them.  I didn't think it was going to happen

11 again.

12           MR. STRUMWASSER:  Could this be an allergy to us?

13           THE COURT:  I don't think so.  My goodness.  It

14 must be this room.  Um --

15           MR. VELKEI:  Just to close the loop on that first

16 category, your Honor.  I mean just going back to 5166, if

17 you take a look at it, it talks about considerable

18 information, documentation that she was going to circulate

19 internally.  We got one letter from Ms. Wetzel dated

20 February 16, 2007.  This is prefiling of the Complaint.  Now

21 in correspondence around that same time she's referencing

22 considerable information she's received.  She's referencing

23 going to circular documentation.  She's talking about PPO

24 contracts that they helped her analyze.  None of that stuff

25 has been produced.  On the UC side we know from Ms. Martin
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 1 that Ms. Rosen was meeting with UC representatives in

 2 advance of them filing a complaint.  We know from Ms. Martin

 3 that documentation was provided to Ms. Rosen and others that

 4 hasn't been turned over to us.  So to suggest that

 5 everything they have has been turned over, I think, I'm not

 6 going to ascribe a negative intention to it, but it

 7 certainly is not accurate.

 8           THE COURT:  All right.  Outside of notes, which

 9 I'm not going to order produced, are there documents that

10 were provided by third party outside nonparties to this to

11 anybody at the Department that have not been produced to

12 PacifiCare?

13           MR. STRUMWASSER:  We asked for those documents.

14 We were given those documents.  We produced those documents.

15 We have not withhold any of those on claim of privilege.

16           THE COURT:  Okay.  And why do you see that there

17 was -- where it says that there were a lot of documents

18 produced that you didn't see?

19           MR. VELKEI:  If you go to 5166, your Honor, Ms.

20 Rosen refers to receiving "considerable information from the

21 CMA".

22           THE COURT:  It doesn't say in writing.

23           MR. VELKEI:  And then it talks about a circulating

24 documentation that she received.  It also talks about

25 receiving a PPO contract from the CMA and that she was
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 1 working with them to evaluate them.

 2           THE COURT:  What about the PPO contract?

 3           MR. STRUMWASSER:  Mr. Velkei isn't representing

 4 that we didn't produce PPOs, did he?  Is he?  We produced

 5 those documents.  The documents that were received from the

 6 CMA are in files that were searched and produced.

 7           THE COURT:  You are -- I understand -- are you

 8 saying that they didn't produce the PPO contracts?

 9           MR. VELKEI:  I don't know where, your Honor.  I'm

10 happy to meet and confer with the Department.  I mean my

11 view is I think there should be more in the record saying

12 all of that has to be produced.  To the extent they say they

13 produced it all, we can challenge the assertion.  But if we

14 have an order that says that it has to be produced, I can

15 meet and confer to see what has been produced so far but it

16 seems to me there has to be a meaningful opportunity for me

17 to go through Ms. Rosen's files and pull the stuff out.  The

18 documentation we submitted.  I mean, for example, I want to

19 remind the Court when we put Ms. Rosen on the witness list

20 back on the day, there is a motion to quash filed and Ms.

21 Rosen submitted a declaration saying she had no involvement

22 in compliance with the undertakings.  And in response to

23 that, we submitted an e-mail from Ms. Rosen saying she's in

24 charge with compliance with the undertakings.  So none of

25 those e-mails with PacifiCare have been produced by Ms.
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 1 Rosen.  So I seriously question whether, in fact, there has

 2 been a meaningful effort to look through those files and see

 3 what is there.  And I want to reiterate, your Honor, this is

 4 not an effort to single Ms. Rosen out.  She's counsel in

 5 this case.  You know, she's acted professionally with regard

 6 to these issues.  But what was clear is pre-accusation.  Ms.

 7 Rosen was leading the charge on the provider side of the

 8 investigation.

 9           THE COURT:  Okay.  I'm not deciding that at the

10 moment.  What I'm looking for are documents concerning third

11 parties that were not a party to this that are not her

12 personal notes that were circulated in relationship to this

13 matter.

14           MR. STRUMWASSER:  And you have my representation

15 that the Department has produced all of those documents.  At

16 this point, Mr. Velkei should have a meet and confer with

17 his database.  He's tried two or three times now to come up

18 with a document that has not been produced and all we have

19 is he thinks they exist.  That is not good enough.

20           MR. VELKEI:  I'm happy to meet and confer with my

21 database again.  I'm not perfect.

22           THE COURT:  If you can point out something where

23 that -- where that appears to be, then I'm happy to

24 intervene on that.  That seems to be legitimate discovery.

25 But not her notes, and/or anything that's her work product.
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 1           MR. VELKEI:  If I may, your Honor, on the work

 2 product issue if, you know, work product is a qualified

 3 privilege at best.  Um, --

 4           MR. STRUMWASSER:  At best.

 5           MR. VELKEI:  A representation was made by the

 6 Department that Costco says that you have -- the Court has

 7 no ability to look at anything deemed work product.  To the

 8 contrary, Costco makes very clear the Court can, in fact,

 9 order --

10           THE COURT:  If they were work product.

11           MR. VELKEI:  In the briefing.  Your Honor.

12           THE COURT:  All right.

13           MR. VELKEI:  Costco makes very clear that the

14 Court has the ability to order the production of work

15 product materials because, for example, in the meeting with

16 Ms. Wetzel, if Ms. Rosen is just writing down what was said

17 at that meeting, that is not impressions.  Attorney work

18 product protects impressions, not percipient notes of what

19 was said and what was exchanged.

20           THE COURT:  Well --

21           MR. STRUMWASSER:  This is just goofy, your Honor.

22           THE COURT:  I'm not getting involved in that,

23 Mr. Velkei.  I'm sorry.

24           MR. STRUMWASSER:  Just so we're clear, I have

25 never said that Costco says that a Court cannot examine in
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 1 camera attorney work product.  What I have said is if it's

 2 attorney client, you can't examine it in camera.  And then

 3 if it also happens to be work product, it doesn't matter.

 4           THE COURT:  I understand that.  Okay.  Well, I'm

 5 looking for you both to be very specific that there is a

 6 third party document that's been given to them that's not

 7 part of her personal notes about this.  And I, you know

 8 what, I do want to make it clear, that I consider Ms. Rosen

 9 an attorney for the Department, okay.

10           MR. VELKEI:  We agree.  She is an attorney for the

11 Department.

12           THE COURT:  If there is such a document and you

13 can point to the suggestibility that it exists, I'll order

14 it produced if it's not been produced.  Um, I don't

15 recall -- we haven't had Mr. Rossi back yet?

16           MR. VELKEI:  Right.

17           THE COURT:  So there may be something that comes

18 up when you question him about it.  Ms. Martin didn't

19 specifically state any particular document, did she?

20           MR. VELKEI:  Well, she did testify to providing a

21 number of documents.  She didn't give specificity in what

22 those are.  I mean my view, your Honor, is for me to try to

23 figure out through putting the pieces of the puzzle together

24 there's information missing puts an unfair burden on us.  If

25 the order is to produce all of those third party
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 1 communications then, you know, if we have the order.  If

 2 they don't, then they'll, you know, they'll request to start

 3 producing it.  I can't.

 4           THE COURT:  They're third party documents.  If

 5 you, I'll order from the bench.  If you have third party

 6 documents that were provided by a third party who is not a

 7 party to this matter, Ms. Rossi -- Mr. Rossi, Ms. Martin, or

 8 from the CMA, and you haven't produced them, you need to

 9 produce them.

10           MR. STRUMWASSER:  Okay.  I don't -- I just -- I

11 don't want in a in sort of a hail Mary attempt to save a

12 ill-considered motion to start getting orders.  The way in

13 which these things are proceeded is if it's subject to

14 discovery --

15           THE COURT:  It is.

16           MR. STRUMWASSER:  -- and we represent to the Court

17 we have made the complete production, we're done.  And it's

18 not at that point give them another order telling them to do

19 it again.  We're done.  And just as your Honor is receptive

20 to evidence of a specific document that ought to exist and

21 hasn't been produced, we are also.

22           THE COURT:  All right.

23           MR. STRUMWASSER:  There is no question that both

24 sides have, at various times, unintentionally failed to

25 produce a document.  And if -- if somebody can show us what
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 1 it is that they think we -- that we failed to produce, we

 2 will go back.  So, far our history with PacifiCare's counsel

 3 on you didn't produce this document has not yielded a lot of

 4 documents.

 5           THE COURT:  Well, if you could just check and see

 6 what those three witnesses, because they were here and

 7 testified, if there's anything that didn't get turned over,

 8 I'd appreciate it.

 9           MR. STRUMWASSER:  And I'm happy to do that, your

10 Honor.  I just want to make it clear we're -- because I have

11 been more closely involved in those and Mr. Gee and Ms.

12 Rosen -- than the vast bulk of the production.  And I know

13 we have sought to produce -- I know of my own personal

14 knowledge that we have sought to produce everything we have.

15 This isn't a matter of our producing something from the

16 Department if something came directly to counsel and we have

17 full responsibility for it.  But I assure your Honor we are

18 still getting stuff and as it comes in, we will be producing

19 it.

20           MR. VELKEI:  I will -- I appreciate the

21 representation.  I don't appreciate the ad hominum -- the ad

22 hominum references.  I'm just going to ignore them.

23           THE COURT:  All right.  Thanks.

24           MR. VELKEI:  But I do think that these are

25 important issues and to sweep them under the rug --
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 1           THE COURT:  We'll parse them out so we can make

 2 them work.

 3           Now, the second part is that Ms. Rosen acting with

 4 one hat, a lawyer, and with another hat, a regulator.  I

 5 just don't know how, Mr. Velkei, I'm supposed to figure out

 6 which is which.  She works for the Department.  She is an

 7 attorney for the Department.  When she acts, sometimes she

 8 does things, that's what attorneys do.  They do

 9 investigations.  I don't see how that makes her not an

10 attorney.  If you can be specific, I'm happy to look at it.

11 But --

12           MR. VELKEI:  Here's my view, your Honor.  There's

13 no question, I think we've submitted a fair amount of

14 evidence to this effect, that Ms. Rosen led the

15 investigation of the provider issues.  It wasn't Ms. Smith.

16 It wasn't Mr. Dixon or Ms. David.  It was Ms. Rosen.  That

17 is a big piece of the accusation.  And, effectively, what's

18 happening is that information isn't -- we're not getting

19 access to that information because Ms. Rosen was a lawyer.

20 The concept -- I mean the amount of mischief that can be

21 made by saying just because you're a lawyer, everything you

22 do is, um, privileged and then putting the burden on us to

23 prove otherwise makes it very challenging.  The case that I

24 refer to about when it becomes so intertwined with legal and

25 nonlegal functions, if the information is relevant, and
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 1 can't be accessed any other way, then it should be turned

 2 over.  And there are protections for doing that in terms of

 3 having the Court, at that point, doing an in camera review.

 4 But what is -- what really drove the issue home for me when,

 5 as I read through Mr. Cole's declaration, and I read through

 6 Mr. Whitfield's declaration, and all of the things they

 7 described that she was hired to do, have nothing to do with

 8 what she was doing and what we're challenging.  This is

 9 Mr. Cole, who is the general counsel of the Department.

10 Focus, her part of what she's supposed to do is focus

11 attention on legal and policy considerations, implementation

12 of legislation, initiate legislative concepts involving the

13 regulation of business and health insurance, review the

14 concepts of others and analyze relevant proposed litigation,

15 render legal opinions, and legal support to the various

16 divisions, prepare and file pleadings, represent the

17 Department in administrative hearings, provide opinions

18 regarding licensing, disciplinary and regulatory issues".

19           There is also even actually a description, as a

20 state official, I guess it is required of what the duties of

21 Ms. Rosen are.  And, you know, if you look at the document,

22 it doesn't even mention investigation.  It talks about

23 drafting orders to show cause about determining violations,

24 responding to specific inquiries from Department officials.

25 Um, analyze files referred by the investigation department.
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 1 Um, if Ms. Rosen is being asked, you know, is this

 2 noncompliant behavior if there's specific legal opinions

 3 asked of her, we're not trying to get into those, but we're

 4 simply holding the Department to their own description of

 5 what her duties are.  And, listen, I believe fundamentally

 6 that Ms. Rosen thought she was doing the right thing and

 7 going beyond what's described here.  But once she goes

 8 beyond that, then, and directly puts herself in a position

 9 of introducing herself to my client as in charge of

10 monitoring compliance with the undertakings, that's not a

11 legal -- she's not performing legal services there.  She's

12 acting as a regulator.  And then to turn around and say

13 "Yeah, you know, you can't have it because I'm a lawyer".

14 What I was going to suggest, and I struggle with the same

15 issue, your Honor, how can you decide, is this work related

16 to legal services or not?  The best way to do that, your

17 Honor, is to, I think, at least a start, is to look at a

18 revised privilege log that doesn't redact subject matters or

19 meetings.  Subject matters or meetings are not privileged.

20 I mean we've all done a bunch of privilege logs.  The

21 privilege logs is the only mechanism to evaluate whether, in

22 fact, the fact that a privilege applies.

23           THE COURT:  So the fact that it says redacted does

24 that mean that there was a log that had that in there and

25 then you took that out?



6448

 1           MR. STRUMWASSER:  That's right.  Because it

 2 revealed information.

 3           THE COURT:  Do you have any objection to letting

 4 me look at the unredacted log?

 5           MR. STRUMWASSER:  Yes.

 6           THE COURT:  And that is --

 7           MR. STRUMWASSER:  And that it has been established

 8 that the document was generated in the course of her

 9 performance of her duties as a lawyer.  It is covered by the

10 attorney-client privilege under the Costco case.  It is not

11 subject to in camera inspection.  The game's over.

12           THE COURT:  I'm not looking at the document.  I'm

13 asking about the title.

14           MR. STRUMWASSER:  Well, you're asking for an in

15 camera inspection of the title.

16           THE COURT:  Correct.

17           MR. STRUMWASSER:  Yeah.  And then I think that the

18 Costco law is controlling.

19           MR. VELKEI:  And, your Honor, to be clear about

20 Costco, so we understand the Department's position, they're

21 saying once you hire somebody as a lawyer, everything they

22 do is privileged.  Costco doesn't say that.  There's a whole

23 body of case law that says no way because the amount of

24 trouble that can be caused by doing that, Costco was outside

25 counsel retained to render a legal opinion and the Supreme
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 1 Court says you can't produce pieces of that legal opinion.

 2 I will, and this is a point that I forgot to raise with the

 3 Court.  Costco made very clear that the issue of the

 4 underlying investigations, the interviews of witnesses, that

 5 underlay that legal opinion, they were not saying that that

 6 was protected or privileged.  The only piece that Costco

 7 said was the actual legal opinion of whether these

 8 particular employees were exempt under the law.  And the

 9 prohibition on Costco was you can't look at privileged

10 documents in camera.  Not you can't order the detail be

11 provided in a privilege log.  But again --

12           THE COURT:  I'll give you a chance.

13           MR. VELKEI:  -- looking at that opinion, what

14 they're saying is the minute you hire somebody as a lawyer,

15 all bets are off, and that is not what Costco says.  And

16 then there is a whole line of well-established precedents

17 that says that's not true.

18           MR. STRUMWASSER:  That whole line of

19 well-established precedent is precisely the cases that

20 Mr. Velkei put in his papers and the Supreme Court overruled

21 in Costco.  Most of cases that he's talking about parsing

22 the function of a lawyer are federal cases.  I didn't even

23 look to see if they are a fair rendition of federal law

24 because whether or not Eastern District of Missouri got it

25 right is irrelevant to California law.  It is clear that to
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 1 the -- if, the best case for them, if the federal law is as

 2 they state, it's irrelevant because California law is to the

 3 contrary.  Mr. Velkei expresses incredulity that the law

 4 could be that a lawyer gets to protect all of his

 5 communications.  That is exactly the law.  And, in fact, the

 6 Supreme Court case in the beginning of this discussion in

 7 Costco we all understand that the consequence of an

 8 attorney-client privilege is that relevant evidence doesn't

 9 get produced and maybe some cases get decided wrong, but

10 that is an acceptable consequence because of a higher -- a

11 higher valued attorney-client communication.

12           MR. VELKEI:  Travelers Insurance Company v.

13 Superior Court, 143 Cal. App. 3rd, 436.

14           Aetna Casualty and Surety Company v. Superior

15 Court, 153 Cal. App. 3rd 467, a 1984 case.

16           Wellpoint, 59 Cal. App. 4th at 121 and 122.

17           Montebello Rose versus Agricultural Labor

18 Relations Board, 119 Cal App. 3rd One.

19           Watt Industries v. Superior Court 115 Cal. 3rd,

20 802.

21           These are California cases.  These are not federal

22 case.

23           MR. STRUMWASSER:  I'm sorry.  I guess I didn't

24 give Mr. Velkei enough time to interrupt me.  What I said

25 was his authorities consist of two bodies of cases; one is
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 1 the California case.  These were overruled in Costco and the

 2 other is the federal cases.

 3           THE COURT:  Right.

 4           MR. STRUMWASSER:  Now, I think it is a -- it is an

 5 interesting lens on this argument that PacifiCare's asking

 6 for the documents that were generated up to the day before

 7 this OSC was filed.  What notion is there of legal services

 8 that says that an attorney's communications with his lawyer

 9 or her lawyer in the preparation of an accusation or

10 Complaint is not privileged?  There is no such thing.  That

11 is just crazy talk.  What the law is to the contrary, is

12 that an attorney who is asked to prepare a pleading has a

13 due diligence obligation to collect information and

14 investigate whether there's merit and find out information.

15 And that is all that Ms. Rosen did.

16           Mr. Velkei says he's not asking for communications

17 with witnesses.  Well, Mr. Dixon is a witness in this case.

18 Ms. Vandepas is a witness in this case.  They want to call

19 Ms. David and Ms. Tiffany.  These are all witnesses in this

20 case.  And there is no question that they are precisely the

21 clients.  This enforcement action was brought about because

22 of the work of Ms. Smith and her staff, Mr. Dixon and his

23 staff.  Those were the clients who produced the discovery of

24 unlawful conduct that was referred to in the office of the

25 general counsel for an accusation that has been filed here.
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 1           THE COURT:  Okay.  I understand your positions on

 2 that matter.  And then the third issue, does it become

 3 privileged simply by ccing Ms. Rosen?

 4           MR. STRUMWASSER:  And our position is not that --

 5 that every document becomes privileged if it's cc'ed.

 6 There's -- I have not seen anything in their moving papers.

 7 Perhaps I failed to linger over the words more carefully.

 8 But I don't think this issue has been squarely raised in

 9 their -- in their papers.  We do not take the position that

10 all documents that a -- that a -- that have an attorney cc

11 would automatically be confidential.  I do think that in the

12 context of this case, e-mails between, or, rather, among

13 people who generated the request for legal services, who

14 were the people who did the investigation, and Ms. Rosen, in

15 the time leading up to the filing of the accusation and

16 thereafter are very likely going to be, not merely cc'ing

17 Ms. Rosen to protect them, but are going to be the documents

18 that -- that represent informing counsel about the case.

19 But if there is a -- if they have an argument that -- that

20 there is a document that isn't, then we would entertain

21 that.  I understand they're at a disadvantage because they

22 don't get to see the document but that is exactly the

23 disadvantage the Supreme Court acknowledged.  There is

24 another point on this question and that is I believe both

25 parties have, you know, this is a -- this is a basically a
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 1 computerized case and both parties have withheld documents

 2 when an attorney has been in a from to or cc capacity.  And,

 3 you know, I suppose that each time we get a privilege log we

 4 could have gone through and seen whether we can make, you

 5 know, get enough information to challenge that.  But,

 6 frankly, nobody until today has attempted to do that because

 7 it's almost always going to be a futile endeavor because (A)

 8 an attorney is not being, you know, I don't expect either of

 9 these parties is going to be ccing attorneys just to protect

10 documents that are not privileged and (B) it is going to be

11 very hard to prove if they did because the privileged

12 information is privileged.

13           MR. VELKEI:  Your Honor, just a couple of points,

14 to go back to the second issue, one more case, Chicago Title

15 versus Superior Court, 174 Cal. App. 3rd, "The Court first

16 noted that in-house counsel performed functions which are

17 not typically those of either outside counsel or house

18 corporate counsel.  For instance, Chicago Title attorneys

19 were involved with quality control of escrow accounts.

20 Monitor checks coming in.  It is settled the attorney-client

21 privilege is inapplicable when the attorney merely acts as a

22 negotiator for a client, gives business advice or otherwise

23 acts as a business agent.  The Court of Appeal held that in

24 counsel's actions as an attorney were so intertwined with

25 activities which were wholly business or commercial that a
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 1 clean distinction between the two roles became impossible to

 2 make.  The merging of business and legal activities

 3 jeopardizes the assertion of the attorney-client privilege".

 4           And that's exactly what happened here when Ms.

 5 Rosen is saying she's in charge of monitoring compliance.

 6 She's going to -- she was the point person on provider

 7 issues.  There was no -- Ms. Smith was not investigating

 8 provider issues nor was Mr. David or Mr. Dixon.  Um, and

 9 that is unchallenged.  And to me, when you look at the

10 description, the box that her bosses draw about what she's

11 supposed to be doing as a lawyer, they don't fit in this

12 box.  If you look at duties set forth in Exhibit D

13 attachment that are, I guess, public record, they don't even

14 mention investigation in there.  That is not her job.  And

15 if she wants to start doing other things there, she

16 presumably did it with some authority from her supervisors,

17 but we get access to it particularly when it forms the basis

18 of very serious allegations being made.

19           Um, on the final issue about um, ccing Ms. Rosen

20 and whether that is privileged or not, well it's an issue.

21 And, again, I'm happy to have them do a revised privilege

22 log.  We can meet and confer.  We can look at the time of

23 the document.  We can look at different ways.  But they have

24 the burden, not us, of proving privilege.  And a burden is

25 not satisfied by saying in 2006 or whenever Ms. Rosen was
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 1 hired, we hired her as a lawyer.  That doesn't absolve them

 2 of their burden, that is just the starting point.  And I

 3 understand the sensitivity here.  And I -- I don't want to

 4 suggest that we don't -- we're not trying to be overly

 5 aggressive.  But this goes to a due process issue of right

 6 to basically cross examine our accuser, sort to speak.  To

 7 understand what was the information that was available.

 8 What, how were these decisions being made?  They're not

 9 claiming privilege of Mr. Dixon or Ms. David or Ms. Smith

10 because that was part of the investigation.  We're entitled

11 to this documentation.  So my view is there is nothing cited

12 here that says you can't demand specificity on the privilege

13 log.  And I invite the Court, I'm happy to provide the Court

14 a copy of Costco.  If Costco were overruling twenty years of

15 precedent, it would have said so.  It doesn't.  It said

16 specifically on 22 -- 2022 we're disapproving it to the

17 extent the Court orders production of what are deemed --

18 what are deemed to be privileged documents.  And, remember,

19 the Court -- the Supreme Court made clear in that case that

20 the party was undisputed between the parties that the lawyer

21 was rendering legal advice.

22           Um, the Court also made very clear that the

23 factual investigation that underlay the opinion, the legal

24 opinion was not -- they were not taking the position that

25 that was privileged.  That's what we're asking for.  And we
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 1 were trying to make a distinction on the accusation, filing

 2 the accusation.  My view is when Ms. Rosen became litigation

 3 counsel, she was on a pleading.  I think it becomes really

 4 problematic to try to argue that there's some -- that the

 5 privilege does not apply when this litigation is pending.

 6 And we're not even arguing that the privilege does not apply

 7 pre-accusation to certain types of behavior.  Those put in

 8 the box that the Department's senior officials drew about

 9 what her responsibilities were.  So my view is let's take

10 this in pieces.  Let's be measured about it.  And the first

11 starting point is to actually get a detailed privileged log

12 and I have not seen any case cited by the Department's

13 counsel to suggest that we're not entitled to detailed

14 information or at a minimum that we're not entitled to that.

15 Nothing supports that proposition as far as I know. (11:23

16 a.m.)

17           THE COURT:  Did you want to say anything else?

18           MR. STRUMWASSER:  I mean I shouldn't have to but

19 the big points because it's a long filibuster.  The case --

20 the Chicago and Aetna cases aren't 20 years old.  They're 25

21 years old.  They are actually the cases that were relied by

22 2022 to reach the conclusion that we parse the documents to

23 see whether each communication was acting in attorney

24 capacity.  That is exactly the holding that is reversed in

25 Costco.  This notion that Costco -- I don't know where this
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 1 comes from -- that the investigative materials in Costco

 2 were not privileged.

 3           MR. VELKEI:  I'm happy to pull the language for

 4 you, Mr. Strumwasser.

 5           MR. STRUMWASSER:  Well, I've pulled the language.

 6           MR. VELKEI:  I'll get it.

 7           THE COURT:  All right.  Gentlemen, Mr. Strumwasser

 8 is speaking.  Please let him finish.

 9           MR. STRUMWASSER:  But what it says is, of course,

10 the lawyer, I think Mr. Henley, interviewed witnesses.  And

11 of course you don't have to be a lawyer to interview

12 witnesses.  But he did so as a part of being a lawyer and

13 therefore those communications are also privileged.

14           Now, with respect to this box, in the box and out

15 of the box, first of all, the documents says that -- this

16 giving advice to the line folks, her job as a lawyer is

17 preparing, representing in litigation, which I think we all

18 would agree means preparing complaints.  All of those are in

19 the box.  And you have the declaration of Mr. Whitfield

20 saying he's read the materials at Costco -- that PacifiCare

21 has provided.  And he has -- he is familiar with what Ms.

22 Rosen has been doing in this case and it's all covered

23 within her duty statement.  There is no competent evidence

24 that she is doing anything other than what is, and, in fact,

25 evidence is exactly the contrary, whatever other lawyer, all
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 1 of the 80 lawyers in the Department of Insurance do.

 2           THE COURT:  Okay.  So I'm, the one thing I would

 3 ask Ms. Rosen to do is to make sure that any documents that

 4 she was given by an outside party like Rossi, Martin, and I

 5 can't remember the woman who testified from AMA, and not

 6 your notes, not those things, but any PPO contracts or

 7 anything like that, make sure that those were part of the

 8 discovery and turned over.  I know it's a -- I'm asking you

 9 to do something, I just would appreciate it if you would

10 check and make sure and then turn over any of those that

11 might be outstanding.

12           MS. ROSEN:  I will check.

13           THE COURT:  Other than that, at this time I will

14 take it under submission.

15           If you have any specific material that you want me

16 to look at, I'll be willing to look at that.  But I

17 understand the difficulty, and the one thing that you do

18 have is 5166, which you believed to be an exact duplicate of

19 that; is that correct?

20           MR. VELKEI:  Yes, your Honor.

21           THE COURT:  5166 you believe is attorney-client

22 privilege because --

23           MR. STRUMWASSER:  Because it starts with an e-mail

24 from the client to the lawyer saying -- excuse me -- from

25 the lawyer to the client.
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 1           THE COURT:  To the client.

 2           MR. STRUMWASSER:  Saying here's what I've been

 3 finding out about this case.  And then it goes on from

 4 there.  I don't necessarily think that we would need to

 5 protect the top two communications from David and Mr. Dixon.

 6 I don't think they would incorporate that information so I

 7 would not have any objection to 5166 being made public if

 8 everything after Mr. Dixon's signature block on the bottom

 9 of page 965 were redacted.  But the stuff thereafter is just

10 really clear that it is -- actually, I suppose the thing for

11 Mr. Laucher saying does anybody have any more information, I

12 think that is, too.

13           THE COURT:  From Ms. Rosen to Mr. Laucher is where

14 you want to redact?

15           MR. STRUMWASSER:  Right.

16           THE COURT:  All right.

17           MR. VELKEI:  Your Honor, if we may --

18           THE COURT:  Yeah.

19           MR. VELKEI:  -- just five page supplemental for

20 the next week or so.

21           THE COURT:  Sure.

22           MR. VELKEI:  There is no rush on this.  Again, do

23 this in a measured fashion.  I would like to address some of

24 these issues about what Costco did and didn't say and maybe

25 pull a few other things together and keep it short.
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 1           THE COURT:  Respond.  Please keep it short.

 2           MR. VELKEI:  The only other question is then where

 3 do we stand on this categories of information, the database

 4 of complaints?

 5           THE COURT:  My understanding is you were all going

 6 to look into these.

 7           MR. STRUMWASSER:  We are looking into it.  And

 8 we're going to extend PacifiCare a letter and if they want

 9 to talk about it after that, we can.  That's the way we do

10 these things.

11           MR. VELKEI:  Well, that's not always the way we do

12 these things.  When this issue came up on your side, you

13 were in front of the Court the day we sent the letter saying

14 you wanted relief.  What we're trying to do is prepare our

15 case in chief, work with our experts, this is information we

16 need and I would like to set some kind of schedule.

17           THE COURT:  Remind me where the list is.

18           MR. VELKEI:  Yes, your Honor.  It is on pages 15

19 and 16 of the document of our brief.

20           MR. STRUMWASSER:  And, your Honor, I can tell you

21 we're in the process of talking to the client about these

22 things.

23           THE COURT:  Okay.  All right.  So when do you

24 think you can have an answer for them?

25           MR. STRUMWASSER:  We may be able to get a lawyer,
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 1 a letter out -- a letter from a lawyer out to PacifiCare

 2 tomorrow.  Otherwise, next week.

 3           THE COURT:  Okay.  So how about by, um, the

 4 twenty-third, Friday?

 5           MR. VELKEI:  That's fine, your Honor.

 6           THE COURT:  By the twenty-third.  Why don't you

 7 have an answer to them and then you can respond and see

 8 where we're at?

 9           MR. VELKEI:  Would it be possible just to schedule

10 like a conference call the following Monday just in case

11 to -- to deal with those issues?

12           THE COURT:  Yeah.

13           MR. STRUMWASSER:  I'm gone.

14           MR. VELKEI:  This is the problem.  Maybe Mr. Gee

15 can.

16           MR. GEE:  I'm actually out of the country as well

17 but not together though.

18           MR. STRUMWASSER:  You know, when the cat's away.

19           MR. VELKEI:  Your Honor, this is a problem.  I

20 mean this is why we --

21           THE COURT:  Let's see where we're at.  So, um,

22 actually that week is not good any way.  Are you going to be

23 around at all, Mr. Gee, the first week of May?  We can have

24 a conference call.

25           MR. GEE:  I'm not.  I'm gone the last week of
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 1 April through the first week of May and then back on the --

 2           MR. VELKEI:  Maybe what I suggest is that --

 3           THE COURT:  We have a telephone.

 4           MR. VELKEI:  -- Friday, next Friday.  That gives

 5 them over a week to respond.  If there are any issues, we

 6 can get them addressed before Mr. Gee goes on his extended

 7 vacation.

 8           THE COURT:  When do you believe?

 9           MR. GEE:  Sure.  The twenty-third, Friday, the

10 twenty-third will work.  Is that a furlough day for your

11 Honor?

12           THE COURT:  No, I think actually.  I think, no,

13 it's not.  There is a staff meeting but I don't see any

14 reason why I couldn't have a telephone conference call that

15 day.

16           MR. VELKEI:  I appreciate that.

17           THE COURT:  April 23.

18           MR. GEE:  What time would be convenient for your

19 Honor?

20           THE COURT:  Um, right in the middle of a meeting.

21 Don't put that on the record.  Um, what's good for you all?

22           MR. STRUMWASSER:  Whatever is good for you, I'll

23 make myself available.

24           MR. GEE:  At your disposition.

25           THE COURT:  Sometime in the morning is always



6463

 1 good.

 2           MR. VELKEI:  10:00 am.

 3           THE COURT:  Yeah.

 4           MR. GEE:  Actually, can we do 10:30?

 5           THE COURT:  10:30.  All right.

 6           MR. STRUMWASSER:  Sure.  Not a problem.

 7           THE COURT:  I'll have them put it on my calendar.

 8           Okay.  Well, before we go, I guess we can do this

 9 off the record for a minute.  Do you want to discuss about

10 witnesses?

11           MR. STRUMWASSER:  No, let's do it on the record.

12           THE COURT:  On the record.

13           MR. VELKEI:  Close the loop.  Should we circulate

14 a call-in?  I'll just e-mail you and then we'll copy all the

15 interested persons.  And --

16           THE COURT:  Okay.

17           MR. STRUMWASSER:  So for the week of the twelfth

18 and thirteenth, we proposed to have Mr. Rossi on the twelfth

19 and we're hoping to have Mr. Bugiel on the thirteenth.

20           THE COURT:  Right.

21           MR. STRUMWASSER:  And then we're hoping for either

22 Ms. McFann or Ms. Vonderhaar the following week.

23           MR. VELKEI:  Rossi, I think, will be okay.  I have

24 to check with Mr. Kent's schedule.  I think May 13 for

25 Mr. Bugiel should be okay.  We cannot commit to either Ms.
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 1 McFann or Ms. Vonderhaar given these schedules and we sort

 2 of warned the Department of this.  We'll work on some dates

 3 but I cannot commit to get them the beginning of the

 4 following week.

 5           MR. STRUMWASSER:  At least this is the final piece

 6 that we need to get our expert testimony out so --

 7           MR. VELKEI:  Understood.  But we can meet with

 8 counsel for the Department the next couple of days and see

 9 if we can come up with that.

10           THE COURT:  That will be the seventeenth, the week

11 of the seventeenth?

12           MR. STRUMWASSER:  That's all right with everybody.

13           THE COURT:  Why don't you see if we can work that

14 out?

15           MR. VELKEI:  Thank you.

16           THE COURT:  Anything else?

17           MR. STRUMWASSER:  Nothing for the Department.

18           MR. VELKEI:  Nothing on this end.

19           THE COURT:  We're off the record.  Thank you.

20           MR. STRUMWASSER:  Thank you.

21           MS. EVANS:  Thank you, your Honor.

22           THE COURT:  Can we go back on the record for a

23 second?  I'm sorry.  I marked your motion as 5205 and I

24 marked the response as 576 and I've put them with the

25 record.
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 1      (Exhibit 5205 and 576 marked for identification.)

 2           MR. STRUMWASSER:  Thank you.

 3           MR. GEE:  Understood.

 4           THE COURT:  All right.  Thank you.  Now, we'll go

 5 off the record.

 6    (Whereupon, at 11:31 a.m. the proceedings concluded.)

 7
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11

12           Dated this fifteenth day of April, 2010.

13

14

15                     ___________________________________

16                     Starr A. Wilson, CSR No. 2462

17

18

19

20

21

22

23

24

25



6468

 1              BEFORE THE INSURANCE COMMISSIONER

 2                  OF THE STATE OF CALIFORNIA

 3     OAKLAND, CALIFORNIA  DEPARTMENT A, RUTH ASTLE, JUDGE

 4                            -oOo-

 5 IN THE MATTER OF                    ) UPA 2007-00004

 6 PACIFICARE LIFE AND HEALTH INSURANCE) OAH 2009061395

 7 COMPANY,                            ) FRIDAY 04/23/10

 8                     RESPONDENT.     ) VOLUME 50

 9 ____________________________________) TELEPHONE CONFERENCE

10             REPORTER'S TRANSCRIPT OF PROCEEDINGS

11 APPEARANCES:

12 FOR THE PLAINTIFF:

13 STRUMWASSER & WOOCHER, LLP

BY:  BRYCE A. GEE, ATTORNEYS AT LAW

14 10940 WILSHIRE BLVD., SUITE 2000

LOS ANGELES, CALIFORNIA  90024

15 TEL (310) 576-1233 FAX (310) 319-0156

16 FOR THE DEFENDANT:

17 SONNENSCHEIN NATH & ROSENTHAL, LLP

BY:  STEVEN A. VELKEI, ATTORNEY AT LAW

18 600 SOUTH FIGUEROA STREET, SUITE 2500

LOS ANGELES, CALIFORNIA  90017-5704

19 TEL (213) 623-9300 FAX (213) 623-8824

20 THOMAS E. MCDONALD,

CATHERYN EVANS, ATTORNEYS AT LAW

21 525 MARKET STREET, 26TH FLOOR

SAN FRANCISCO, CALIFORNIA  94105

22 TEL (415) 882-5000 FAX (415) 882-0300

23 REPORTED BY:  STARR A. WILSON, CSR NO. 2462

24

25         California Reporting Services (415) 557-4417



6469

 1 FRIDAY, APRIL 23, 2010; SAN FRANCISCO, LOS ANGELES, OAKLAND;

 2 10:30 A.M.; RUTH S. ASTLE, ADMINISTRATIVE LAW JUDGE;

 3 TELEPHONE CONFERENCE

 4                            -oOo-

 5           THE COURT:  Hello.

 6           THE COURT REPORTER:  Who's this?

 7           THE COURT:  This is Judge Astle.

 8           THE COURT REPORTER:  Well, hello.

 9           THE COURT:  Hello.  Who's there?

10           MR. MCDONALD:  Good morning.

11           MR. GEE:  Good morning, Judge Astle.  This is

12 Bryce Gee in Los Angeles.

13           THE COURT:  Okay.  All right.  It says there are

14 eight people.  There must be more.

15           THE COURT REPORTER:  Starr's here.

16           MR. MCDONALD:  Good morning, your Honor.

17           THE COURT:  Good morning.

18           MR. VELKEI:  Good morning, your Honor.  Steve

19 Velkei.

20           THE COURT:  Okay.

21           MS. EVANS:  Good morning, your Honor.  Kate Evans.

22           THE COURT:  Okay.  You're still working?

23           MS. EVANS:  Yes.  For a couple more days.

24           THE COURT:  Oh, dear.

25           MR. MCDONALD:  Good morning, your Honor.  This is
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 1 Tom McDonald.

 2           THE COURT:  Okay.

 3           Okay.  So where are we?

 4           MR. GEE:  Well, from CDI side, I'm the only one

 5 that is supposed to be on the call so we're ready.

 6           THE COURT:  Okay.  Is everybody ready?

 7           MR. VELKEI:  Yes, your Honor.  If it helps, I

 8 don't know if you have a motion in front of you.  We can

 9 just turn back to those pages 15 and 16, which go through

10 the categories that we were going to discuss today.

11           THE COURT:  Okay.  Actually, I don't have it in

12 front of me because back over in that, if you hold on one

13 second, I won't put you on hold.  I'll just put you down.

14 I'll go get it.

15           MR. VELKEI:  Thank you, your Honor.

16           THE COURT:  Okay.  I have it now.  So it was page

17 --

18           MR. VELKEI:  Fifteen.

19           THE COURT:  -- 15.

20           MR. VELKEI:  And it's Roman IV so it starts at

21 line 20 of page 15.

22           THE COURT:  Okay.

23           MR. VELKEI:  Um, the first category, which is the

24 5150 and these gaps, I think we squared that away with the

25 Department.
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 1           THE COURT:  Okay.

 2           MR. VELKEI:  I mean they said that there are not,

 3 in fact, gaps.  It's just multiple pages, multiple copies of

 4 the same page.

 5           THE COURT:  Okay.

 6           MR. VELKEI:  So number two, documents related to

 7 the reports of Robert Masters on his investigation.  Um, you

 8 know, our view is based upon Ms. Roy's testimony there

 9 exists some written conclusions by Mr. Masters related to

10 his conclusions after going back.

11           THE COURT:  Okay.  So I don't believe there does,

12 based on the material that I've reviewed.

13           MR. VELKEI:  I don't --

14           THE COURT:  Yeah.

15           MR. GEE:  I'm sorry.  Go ahead.

16           MR. VELKEI:  We haven't -- um, I'm sorry.  If you

17 have, if somebody called in terms of whether those documents

18 exist, Bryce, I don't want to cut you off.

19           MR. GEE:  Yeah.  No, I agree with your Honor.

20 We've had -- we asked Mr. Masters about this ourselves

21 multiple times.  Mr. McDonald cross-examined Mr. Masters on

22 this extensively.  It's clear that other than that

23 privileged LSR that your Honor reviewed in camera, there is

24 no other reports.

25           THE COURT:  And that actually makes sense.  And
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 1 there's really nothing in that report that isn't already in

 2 something else so --

 3           MR. GEE:  I think that's right, your Honor.

 4           THE COURT:  Okay.  So I think number two doesn't

 5 exist.

 6           MR. VELKEI:  Oh, okay, your Honor.  On the legal

 7 services, and I was not at the hearing, so forgive me if

 8 I'm -- if I'm, you know, going back over ground we've

 9 already covered.  All we're looking for, as I understand

10 from Ms. Roy's testimony, that there were conclusions with

11 regard to, you know, certain claim files, that violations,

12 citations should be removed and some, there were citations

13 that were added.  You know, we're just entitled to that --

14 that piece of information.  I don't know if it's reflected

15 in the legal services referral.  And there's a way that, you

16 know, the privilege -- the real privilege pieces can be

17 redacted.

18           THE COURT:  I'll tell you, Mr. Velkei, I saw what

19 it is.  There's nothing there.

20           MR. VELKEI:  Okay.

21           THE COURT:  There's nothing there that you don't

22 know already.

23           MR. VELKEI:  Thank you, your Honor.

24           The written training materials referred to by Ms.

25 Roy, I understand from Mr. Gee, if he can just confirm this
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 1 on the record, that we've gotten everything that exists,

 2 then we're okay with category three.

 3           MR. GEE:  That's correct.

 4           MR. VELKEI:  Okay.

 5           On category four, your Honor, which is documents

 6 in the custody of Ms. Tiffany, we've done some investigation

 7 and there appears to have been only four documents that were

 8 produced from the custodian of records, two of which are --

 9 I mean one is the OSC and one's a press release.  There are

10 two pieces of correspondence, one of which is heavily

11 redacted.  The concern that we have is on the privilege log,

12 the current version that we have, it shows that there were

13 128 documents that involve Ms. Tiffany, 50 of which she

14 offered.  And that while these are all on privilege log, my

15 count shows that over a hundred of those documents don't

16 even have a lawyer involved in the communication.

17           MR. GEE:  And that is, I think we actually

18 discussed this, maybe even those entries specifically at

19 motion to compel for the discovery on the privilege log that

20 we had back at the prehearing conference.  Those -- I think

21 those -- I think what you're referring to, Mr. Velkei, are

22 the legal services referrals when they were sending them up

23 and she had multiple copies of them.  Um, so that's why --

24 that's why those are privileged.

25           MR. VELKEI:  Oh, but there's 50 documents which
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 1 she authored and I can't imagine that there's a hundred

 2 copies of legal services referral.  I mean I can pull the

 3 report of the privilege.

 4           MR. GEE:  Well, Mr. Velkei, I'm happy to go

 5 through those entries with you.  I don't know if we need to

 6 do it with the judge as well.  Um, and we can look at them

 7 piece by piece.

 8           MR. VELKEI:  We have dates beginning in March of

 9 '07 for -- so this would have been well before there's any

10 legal services referral.  March.

11           MR. GEE:  I think that's actually around the time

12 when --

13           MR. VELKEI:  This --

14           MR. GEE:  I think that was --

15           THE COURT:  Well, that's fine.  If you want to go

16 through it piece by piece, that's fine with me.  I haven't

17 figured out if I'm going to just do it on the record, if I'm

18 going to write a written order, but I'm not going to order

19 them to modify the, um, the --

20           MR. VELKEI:  The privilege log.

21           THE COURT:  -- the log.  And I'll be honest with

22 you.  That case is -- that that Costco case is very complex

23 and, um, not something that OAH deals with very often.  And

24 it appears to me that, um, erring on the side of care or

25 caution under the circumstances is probably the only way to
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 1 go.  Um, but -- pardon?

 2           MR. VELKEI:  I didn't mean to interrupt, your

 3 Honor.

 4           THE COURT:  Oh, that's okay.  But if you, um, you

 5 know, want to try to take it somewhere else, I don't have a

 6 problem with that.  I just don't know if anybody will review

 7 that interim, on an interim basis.

 8           MR. VELKEI:  I appreciate the Court's comments.

 9 And, um, may I suggest that we have just to give me the

10 opportunity to submit that supplemental brief on the issue.

11           THE COURT:  Certainly.

12           MR. VELKEI:  And I mean we will limit it and keep

13 it short.

14           The issue here with Ms. Tiffany, however, is

15 you've got a series of communications, none of which have a

16 lawyer, including Ms. Rosen, but they're still being

17 asserted as privilege.

18           THE COURT:  Well, okay.  You can go with them and

19 talk to Mr. Gee about it.

20           MR. VELKEI:  Okay.

21           THE COURT:  But it looks to me like, um, the Court

22 is interested in erring on the side of protecting those

23 documents even if there's a mistake.  And I'm not about to

24 step in that one -- into that one.

25           MR. VELKEI:  We appreciate the Court being
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 1 circum-cited.  And we understand that, the Court's concerns

 2 and maybe we'll --

 3           THE COURT:  It seems to me that, um, that it's the

 4 kind of thing that I can't take back; right?

 5           MR. VELKEI:  Right.  Exactly.

 6           THE COURT:  If I order it, and I happen to be

 7 wrong and it turns out they are privileged, I can't take it

 8 back.  So it puts -- it puts people in my position in an odd

 9 position.  I'm not sure that the Court won't modify it under

10 some circumstances.  But, you know, right now I don't think

11 that will be a very good place to go.  And so, um, --

12           MR. GEE:  I'm sorry.  Go ahead.

13           THE COURT:  I'm sorry.  If Mr. Gee wants to go

14 through that, you know, with you to make sure that he's not

15 holding back documents that shouldn't be -- I think that

16 would be fine.

17           MR. GEE:  Absolutely.  And we're happy to do so.

18           MR. VELKEI:  Yeah, I appreciate that, your Honor.

19 I mean we have the same issue with Mr. Laucher.  We have 21

20 documents were produced, 328 were withheld, 68 of which he

21 was author on the grounds of privilege.  What prompted on

22 Mr. Laucher, there were specific requests was that there

23 were two specific e-mails related to the scope of the exam

24 that are referenced in 5173.  It isn't clear to me, I mean

25 they simply say we produce what's nonprivileged and
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 1 responsive.  With regards to those two documents, the first

 2 one, I couldn't find that on the privilege log, so I need to

 3 understand, was that document destroyed or they assert a

 4 privilege and it's just not on the log?

 5           THE COURT:  Well, I'm sure Mr. Gee will work with

 6 you to see if they can find that one.

 7           MR. GEE:  I'm happy to.  And, I'm sorry, your

 8 Honor, I just --

 9           THE COURT:  That's okay.

10           MR. GEE:  It is tough with the call.  I can't get

11 through a verbal cue.  You're --

12           THE COURT:  You can't see your face.  I'm sorry.

13 Go ahead, Mr. Gee.

14           MR. GEE:  No.  I'm happy to go over the privilege

15 log with Mr. Velkei or anyone else and PacifiCare's counsel.

16 Um, the two e-mails from Mr. -- that he's referring to, I'm

17 not sure.  We've been trying to look for them as well.

18 There's -- there are a couple e-mails that seem to be what

19 these documents, the July 24, '07 and July 25, '07 e-mails

20 maybe, but we're not sure.  And both -- and the e-mails that

21 we think they may be are privileged communications.  But

22 we're not sure that that -- if that's what -- what they're

23 looking -- what they're locking for in their document

24 request.

25           THE COURT:  Are you suggesting I might be mistaken
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 1 the date or --

 2           MR. GEE:  Yeah, I think so.  Because of the one --

 3 at least one of them I've seen is a July 23 e-mail, July 23,

 4 '07 e-mail, not 24 or 25.  Um, and that was -- that was a

 5 communication between Mr. Laucher and, I think, Ms. Rosen

 6 and maybe Mr. Whitfield also in the office of the general

 7 counsel.

 8           THE COURT:  Okay.

 9           MR. GEE:  But I'm happy to -- but that means that

10 I'm happy to go through the list with Mr. Velkei.

11           THE COURT:  Okay.

12           MR. VELKEI:  And we would like to schedule time on

13 that, your Honor.

14           THE COURT:  Okay.

15           MR. VELKEI:  Because if Mr. Laucher sent an e-mail

16 to Mr. Dixon talking about what the scope of the market

17 conduct exam is going to be, and there is a series of folks

18 that are copied, including Ms. Rosen, that doesn't, you

19 know, and we'll put this in our brief.

20           THE COURT:  Okay.

21           MR. VELKEI:  But that is not a privilege.

22           THE COURT:  All right.

23           MR. VELKEI:  And our concern is that the privilege

24 is being overused to the point that meaningful information

25 from key players, nonattorneys, is being withheld on the
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 1 ground of privilege so we'll schedule that.  And then to the

 2 extent that there is follow up, we'll let the Court know.  I

 3 appreciate it.

 4           Um, on the, and five and six is data related to

 5 complaints, and against PacifiCare and then other health

 6 insurance companies.  Let me just start with the one with

 7 regard to PacifiCare.

 8           We're entitled to it.  I mean part of what Ms. Roy

 9 testified to was there, they consider the number of

10 complaints in the '06 '07 time frame to be disproportionate

11 to what had historically been the case with PacifiCare.  So

12 we're -- we were entitled that historical data.  And we're

13 also entitled to look at how many complaints actually came

14 in, how many were deemed justified.  This is all information

15 that's contained in the database.

16           And based on Ms. Roy's testimony, it goes all the

17 way back to 1995.  We're simply just asking that it go from

18 2003 to the present.  And the response that I got from CDI

19 suggested that they gave us everything they had, which is

20 not at all consistent with the testimony of witnesses.

21           MR. GEE:  That's -- I don't think that's right.  I

22 mean if what you're referring to, Mr. Velkei, is the Oracle

23 database that the examiners enter information in about

24 complaints, that has been produced.

25           THE COURT:  Okay.  You know, I -- you know, I
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 1 think some of the testimony was not very specific.  And you

 2 have to remember from my point of view, um, the CDI has to

 3 prove their case and you can put on evidence to change shift

 4 or put it in a different light or whatever it is that they

 5 do, they do.  If they don't, they don't.  Now, I know that

 6 in general these things are broader and you may have reason

 7 to want them but, um, if they say that they've given you

 8 what they have, just because she said something, I'm not

 9 sure that it's particularly valuable.

10           MR. VELKEI:  Well, your Honor, we know that there

11 is a database.  We know that they keep detailed information

12 with regard to each complaint that comes in and the action

13 taken.  If Mr. Gee is saying that that database has been

14 produced for the period in question, you know, I'm going to

15 ask Mr. Gee offline to give me the Bates number so that we

16 can confirm that.  But this is -- this is documentation that

17 exists and is maintained by the Department.  It goes right

18 to the heart of our issue, which is how these complaints --

19           THE COURT:  I'm going to have to just take a short

20 break.  Something.  So why don't you guys continue?  I won't

21 hang up and I'll come right back.

22           MR. VELKEI:  Sure.

23           Bryce, do you have the Bates numbers for the date?

24           MR. GEE:  I can get it to you.  What we did was, I

25 mean it's the database.  And what we did was just extract
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 1 all the entries for PacifiCare.  I think you can -- I

 2 think -- I think I've seen them go back even farther than

 3 2003, um, and pulled out just every column or field that was

 4 available and extracted it onto, I think it might be an

 5 access database.

 6           MR. VELKEI:  Okay.

 7           MR. GEE:  And it was produced to you by the native

 8 format so let me get the -- let me track down the Bates

 9 number and send it to you.  I'll do that -- I'll do that

10 today because I'm heading off next week.

11           MR. VELKEI:  I appreciate it.

12           THE COURT:  All right.  I'm back.

13           MR. VELKEI:  Thank you, your Honor.  So we've left

14 it that Mr. Gee will give me the Bates numbers.

15           THE COURT:  Okay.

16           MR. VELKEI:  If there is a catch and an issue,

17 we'll just let you know when we come back from break.

18           THE COURT:  Okay.

19           MR. VELKEI:  On the other health care companies,

20 our view, your Honor, is we should be entitled to compare

21 how we perform, so to speak, versus other health insurance

22 companies.  Because it goes directly to penalties because

23 the problem is Ms. Roy's testimony, the Court agreed,

24 unfortunately, Ms. Roy didn't have any kind of detail to

25 make that -- that inquiry meaningful.
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 1           MR. GEE:  Well, and I think what -- what happened,

 2 I went back and looked at the transcript that Mr. Velkei

 3 cited for us for Ms. Roy's testimony.  And what she said was

 4 that they -- PacifiCare was not compared to other health

 5 insurance companies because that wasn't relevant.  What they

 6 were compared to, as Mr. Velkei said in the previous -- in

 7 the previous document request was they were compared to

 8 their own complaint history.

 9           THE COURT:  Yes.  Well, um, if -- if it comes up

10 in any discussion of penalties later that they compared

11 them, I'm going to order, but at this time I'm going to

12 assume they weren't compared to anybody else, and I'm not

13 going to compare them to anybody else.  And since I haven't

14 gotten that part of the testimony, I'm going to leave it for

15 now.

16           MR. VELKEI:  Your Honor, if I may be heard on

17 that.  Now, as part of our defense, we want to be able to

18 demonstrate that, in fact, and this is information that's

19 been directly requested by our experts, how did the company

20 compare in terms of the number of complaints they were

21 receiving versus other companies in the industry?  If you

22 look at Blue Cross, Blue Shield, they were receiving

23 hundreds of complaints versus the 100, 150 for any given

24 year for PacifiCare.  When this issue came up in Ms. Roy's

25 testimony, the Department objected to the line of
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 1 questioning, the Court overruled it, and said to the extent

 2 you're going to the ultimate fine for purposes of penalties,

 3 you would allow it.  Because, in fact, you know --

 4           THE COURT:  But I don't know what the ultimate

 5 penalty discussion is going to be.  And so I'm trying to be

 6 broad about it.  I'm not going to order this kind of

 7 information unless it turns out to be actually relevant.  So

 8 I'm -- what I'm going to do is put it off because I'm not

 9 sure it's relevant now and I don't have anything from your

10 experts to say they need to know that to find out because we

11 haven't heard from whether their experts have considered

12 this in making their decision.  So I'm going to put that

13 off.  I'm not going to say no.  But at this point I don't

14 see that it's specifically relevant.

15           MR. GEE:  Also, and, your Honor, I think this

16 might not even be an issue.  I mean when I read these, this

17 discovery request, it sounded as if PacifiCare wanted a

18 complaint filed.  And the -- all that stuff about how to

19 process -- all the processing of the Complaint filed of its

20 competitors.  And that we have a problem producing because a

21 lot of it --

22           THE COURT:  Well, at some point if there is some

23 basis for it, I might need to have some statistics or

24 something, but at this point I don't see that that's

25 relevant.
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 1           MR. GEE:  But the actual number of complaints

 2 against other health insurance companies, we -- we -- we --

 3 the Department has done studies on that and we produced

 4 those studies.

 5           THE COURT:  Yeah, I saw that.

 6           MR. GEE:  So those are out there.  And those are

 7 -- those are in our production.

 8           THE COURT:  All right.  So at this time I'm not

 9 ordering that.  But without prejudice to bring it up again

10 if it turns out to be actually relevant.

11           MR. VELKEI:  As I just said, your Honor, the next

12 category is Exhibit 547, which was -- this was the exhibit

13 submitted by the Department to show other instances where

14 they have prepared electronic analyses.  It was an exhibit

15 that they prepared and that they moved into evidence.  We're

16 asking for information related to or asking for the

17 underlying information.

18           THE COURT:  All right.

19           MR. VELKEI:  I'm sorry.

20           MR. GEE:  This, again, is information about other

21 health insurance companies.  It is introduced for the

22 limited purpose of rebutting PacifiCare's -- it's

23 essentially a selective prosecution argument, which, itself,

24 we believe, is irrelevant.  But, more importantly, these

25 elect -- what they want are the conclusions and the work
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 1 papers for the electronic analyses.  And this is just

 2 clearly confidential under 735.5, all working papers in an

 3 examination are given confidential treatment, not subject to

 4 subpoena, not to be made public.  And this is a provision

 5 that PacifiCare itself has relied on over and over again in

 6 this proceeding.

 7           MR. VELKEI:  Your Honor, the Department put into

 8 evidence a document.  They said they put -- they made it

 9 relevant by moving it into evidence.  And we're entitled

10 to -- we're not asking for every single piece of paper.  We

11 ask for the conclusions on a particular electronic analysis

12 that was done.

13           THE COURT:  Well, I got to tell you the truth.  At

14 this point I'm not relying on that for anything.  But at

15 some point, we are discussing selective prosecution.

16           MR. VELKEI:  Your Honor, this is not about

17 selective prosecution.

18           THE COURT:  That's what I figured so --

19           MR. VELKEI:  Right.  But this is not about

20 selected prosecution.  This, the point of this is not to say

21 that they, the point here is to look at how the electronic

22 analysis was utilized and other similar findings.

23           If you recall, Mr. Dixon testified, "I don't look

24 at percentages".  Well, if the Department analyzed seven

25 and-a-half million claims for Blue Shield and it looked at
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 1 the issue of timeliness of payment and concluded -- and

 2 concluded that Blue Shield was compliant because they paid

 3 claims 93 percent of the time on time, that is information

 4 that is directly relevant to the process of the Department.

 5 And our defense, which is, you know, we pay claims 96, 97,

 6 90 percent of the time correctly.  And Mr. Dixon says we

 7 don't think in terms of percentages, that's not how we

 8 operate.  But we're entitled to test that.  And this isn't

 9 about whether the Department put it an issue by moving it

10 into evidence.  This goes toward defense of what's the

11 process when they actually do these electronic analyses,

12 what do they do with it?  This was a public exam.  We

13 determined that because Ms. Rosen went back and looked at

14 every single one of them.  We're asking for aggregate data,

15 which doesn't disclose identifies of members or anything

16 confidential.  And to the extent there are any issues of

17 confidentiality, we have a protective order in place.

18           THE COURT:  At this time I'm not going to order

19 that backup material.  If it becomes relevant later, I'll

20 reconsider it.  Um, you haven't convinced me.

21           Number eight.

22           MR. VELKEI:  We've addressed number eight, your

23 Honor.

24           THE COURT:  Okay.

25           MR. VELKEI:  Um, this, again, is the Mr. Laucher
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 1 issue with Ms. Tiffany, the related.

 2           THE COURT:  Okay.

 3           MR. VELKEI:  And the final one, your Honor, is the

 4 correspondence, any correspondence between the Department

 5 and the CMA or UC with regard to PacifiCare United during

 6 the relevant time period.

 7           THE COURT:  Well, I think you're entitled to that,

 8 Mr. Gee.

 9           MR. GEE:  And, you know, and I agree.  Well, I

10 think what they're entitled to is relevant communications

11 related to PacifiCare.

12           THE COURT:  Well, yes.

13           MR. GEE:  And related to United.  What they've

14 asked for is related to United.  Um, and as I informed

15 PacifiCare, I think, yesterday, we found, we've gone through

16 Ms. Rosen's files again.  And we found one or a few

17 documents relating to an April 19, '07 meeting.  The meeting

18 was largely about United, but we saw a couple references to

19 PacifiCare.  So we're going to produce an agenda, and I

20 think there is some business cards that she made copies of,

21 some business cards that were distributed at that meeting.

22 And then, of course, we have some new documents that we

23 recently -- that were recently produced by Mr. Rossi.

24           THE COURT:  All right.

25           MR. GEE:  Those are in the production cue as well.



6488

 1 And as I explained to PacifiCare, we expect them to be

 2 produced early next week.  Um, our guys have a rush on it so

 3 --

 4           THE COURT:  All right.  Well, I want those

 5 produced.  See, communications of outside people directly

 6 and the things that they gave you is not privileged.

 7           MR. VELKEI:  And, your Honor, on that the

 8 Department has only -- has only agreed to produce

 9 communications with Ms. Rosen and no other Department

10 officials with respect to, and I think it should be,

11 PacifiCare or United.  They simply said we'll only give you

12 stuff that involves Ms. Rosen.  We're entitled to all of it.

13 I mean if I went off the street and made a Public Records

14 Act request, all of this information I would be entitled to.

15 So to suggest that they can narrow it just to Ms. Rosen.

16           THE COURT:  Are you -- is that what you're

17 suggesting, Mr. Gee?

18           MR. GEE:  No.  We haven't narrowed it to Ms.

19 Rosen.  I mean we've done -- we did a sweep of everybody's

20 files once before.  We went back to Ms. Rosen's and found a

21 couple documents.  And she, you know, she is the most likely

22 person to have documents.  She's the one who was

23 communicating with them largely.  And we've asked her if

24 other people would have documents relevant to the, you know,

25 that's -- and she is the person.
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 1           THE COURT:  And one of them is coming back.  Mr.

 2 Rossi, is that the one?  I can't remember.  Martin.  Rossi.

 3 Rossi is coming back?

 4           MR. GEE:  Mr. Rossi is coming back.

 5           THE COURT:  So we can ask him.  If it turns out --

 6           MR. GEE:  Yeah.

 7           THE COURT:  If it turns out there's other

 8 material, then we'll have to revisit this.

 9           MR. VELKEI:  Just to be clear, so we're on the

10 record, the Department in their letter said Ms. Rosen will

11 re-review her files to confirm all documents.  And it's

12 limited only to Ms. Rosen.  We asked for Mr. Poisner.  We

13 asked for other Department officials.  I mean let's be clear

14 that the California Medical Association was, you know, right

15 behind these provider investigations, were making statements

16 about both PacifiCare and United that prompted action by the

17 Department.  You know, whatever communications related to

18 either company during the relevant time period by involving

19 Mr. Poisner, Mr. Link, any of the Department officials needs

20 to be --

21           THE COURT:  Well, let's have Mr. Rossi and see

22 what there is.

23           MR. VELKEI:  Well, Mr. Rossi is from UCLA.  He is

24 not going to know whether Mr. Poisner receives

25 communications from the CMA or met with the CMA --
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 1           THE COURT:  Oh, CMA.

 2           MR. VELKEI:  -- and discuss issues.  Or, you know,

 3 Pugerelli.

 4           MR. GEE:  He reviewed -- we reviewed their files.

 5           THE COURT:  All right.

 6           MR. GEE:  And what I said in the letter was we --

 7 we re-reviewed Ms. Rosen's files.

 8           THE COURT:  All right.

 9           All right, um, if you give me specific names of

10 specific people that you think they should re-review, I'll

11 look at it and see whether they should or not.  I'm really,

12 um, you know, I think they're entitled to some of this stuff

13 if it exists.  I wasn't real, you know, I don't know how to

14 say this exactly, I wasn't real impressed by some of the

15 testimony about what people remember and didn't remember.

16 So, you know, I don't know where it leads us.

17           MR. VELKEI:  Well, and that's what we're trying to

18 do, your Honor.  We're just trying to do our diligence.  I

19 mean the California Medical Association has its own agenda.

20 And the fact that they were meeting.

21           THE COURT:  Well, you have enough to argue about

22 that already.

23           MR. VELKEI:  Well, but I just think there's so

24 much more.  I mean, for example, your Honor, let me give you

25 one example.  We have been trying to solve this problem of
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 1 how it was that there are particular people that were put on

 2 the commissioner's radar that he wanted weekly reports.

 3 Remember Mrs. Griffin and Dr. Griffin testified they had no

 4 idea why and didn't even know Mr. Poisner had singled them

 5 out.  You know, there is some notes that we tried to

 6 question Ms. Roy about it.  It turned out it was another

 7 department official that would suggest the CMA may have

 8 identified those to Mr. Poisner.  I mean the fact that the

 9 California Medical Association, which is a advocacy lobbying

10 group for doctors, not consistent necessarily with the

11 interests of consumers and certainly not --

12           THE COURT:  All right.  Why don't you do this?

13 Why don't you serve a Subpoena Duces Tecum on them?

14           MR. VELKEI:  I will do that, your Honor.  Thank

15 you.

16           THE COURT:  And why don't we deal with it that

17 way?

18           MR. VELKEI:  I appreciate it.

19           THE COURT:  Because I --

20           MR. VELKEI:  Thank you, your Honor.

21           THE COURT:  I don't want to have to go over it and

22 over it with those outside people.  And who knows what they

23 have and don't have.  But maybe CMA has it.  Why don't you

24 serve a Subpoena Duces Tecum on them and we'll deal with

25 them directly?
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 1           MR. VELKEI:  Thank you, your Honor.  And those

 2 were the -- those are the total number of categories.

 3           THE COURT:  All right.  Now, we're not on the

 4 record so when we come back, you should be prepared to put

 5 something on the record that we've done here unless you want

 6 to do it some other way.

 7           THE COURT REPORTER:  We're on the record, your

 8 Honor.

 9           MR. GEE:  Your Honor, I actually thought we had a

10 court reporter.

11           THE COURT REPORTER:  Yeah.

12           THE COURT:  We don't.  We do?

13           THE COURT REPORTER:  Yeah.

14           THE COURT:  Oh, hi.  Is that Starr?

15           THE COURT REPORTER:  It is.

16           THE COURT:  Hi, Starr.  I didn't realize that.

17           Well, that's wonderful.  We're on the record.  All

18 right.

19           MR. GEE:  Before your Honor got on the phone, she

20 was making fun of me because she thought I sounded much

21 different on the phone.

22           THE COURT:  Well, there you go.  They said there

23 were eight people.  I wasn't counting.

24           All right.  Well, that's very good.  I'm glad to

25 hear that.
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 1           Um, and if you think, yeah, so I think that solves

 2 that last one we're at.  Anything else?

 3           MR. GEE:  Nothing from the Department, your Honor.

 4           THE COURT:  Mr. Velkei?

 5           MR. VELKEI:  Nothing.  Nothing in connection with

 6 these issues, your Honor.  I don't know if there's any other

 7 issues.

 8           Mr. Gee, is there anything we need to take up or

 9 --

10           MR. MCDONALD:  Well, in terms of scheduling, I

11 understand the witnesses will have that first week, the

12 twelfth or the thirteenth.  The following week, um, is it

13 the -- um, and actually we've inquired with Ms. McFann.

14 She's unavailable the week of the -- the next week, the week

15 of the seventeenth.  So what I think we're going to propose

16 that we do with Ms. McFann is we will bring her in our

17 case-in-chief and then we'll put her on her direct and then

18 the -- then CDI can finish its cross examination.

19           THE COURT:  Okay.  But the problem is that we're

20 left with not having her testimony and CDI has indicated, at

21 least I understood this to be their indication, that they

22 can't put on their expert until that testimony is finished.

23           MR. GEE:  You took the words right out of my

24 mouth, your Honor.

25           THE COURT:  So it puts us, I was thinking about
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 1 this.  It puts us in a very odd position.  Now, I'm willing

 2 to put off their expert testimony.

 3           MR. VELKEI:  That's what we were going to suggest,

 4 your Honor.  I mean maybe in some sense it would be more, it

 5 probably would be more efficient, particularly if the

 6 expert's going to testify and then want to kind of retestify

 7 after he's heard our case-in-chief to put all of the experts

 8 at the end.  We've kind of resolved this issue.  And, yeah,

 9 we'll put Ms. McFann and Vonderhaar both in our

10 case-in-chief and our additional opportunities to cross

11 examine.

12           THE COURT:  Well, what about Ms. Vonderhaar?  When

13 can she come back?

14           MR. VELKEI:  We have to look at it.  This is the

15 issue about her going to Nigeria.  But we're, you know,

16 we're working on it.  And she's adopted a baby and sometime

17 in that window she may or may not have to go.  That is

18 creating some of the pressure there.

19           MR. MCDONALD:  The practical thing, your Honor, is

20 we try -- this is, we ran this down with Ms. McFann and when

21 we hit the, um, the wall or the point that she's just

22 unavailable because of other business commitments that week

23 of the seventeenth, um, our hands are kind of tied.  And

24 we're not coming back and proposing that we go back for two

25 days and then take out another chunk of time.  So I think,
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 1 while we're reluctant to have all the witnesses, the experts

 2 testify at the end, I don't know that, as a practical

 3 matter, we have much choice.

 4           THE COURT:  Mr. Gee.

 5           MR. GEE:  That's fine with us.  That's fine with

 6 the Department.

 7           THE COURT:  All right.  Sounds good then.

 8 Let's -- let's operate that way as best we can.  I agree.  I

 9 don't want to take another chunk of time off, you know.

10           MR. GEE:  I missed you guys too much already.

11           THE COURT:  That's right.  And I want to be done

12 with this.

13           MR. MCDONALD:  So the week of the seventeenth,

14 does CDI plan to have any witnesses?

15           MR. GEE:  I think we are set after we have been

16 just -- we've just been waiting to finish up with Mr. Rossi

17 who is scheduled on the twelfth now and Mr. Bugiel is

18 scheduled on the thirteenth.  I think we tentatively

19 scheduled because we're going to doublecheck with his

20 schedule.  Um, and then we were waiting on Ms. Vonderhaar

21 and Ms. McFann.  And then we're going to put on our experts.

22 But we're going to push that off and I think --

23           THE COURT:  So why don't you bring some witnesses

24 on that week of the seventeenth?

25           MR. VELKEI:  Before we do that, your Honor, we do
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 1 have to kind of do the -- we talked about spending the day

 2 or two where the Department's going to go through the

 3 allegations and let us know what they think they've proven.

 4 That was going to be the final piece before.  And then, of

 5 course, we will start putting on --

 6           THE COURT:  You know, it doesn't work that way,

 7 right?  If we put everything off and we don't have the

 8 people, how can we have them do that?  So you're really

 9 proposing that we put everything off until we finish your

10 two other witnesses.  So it's either -- either that's what

11 we have to do or you need to start putting on witnesses on

12 the seventeenth.

13           MR. GEE:  Yes, your Honor.  And I think that's

14 right that we be ready to, that we seriously should be ready

15 to start on the seventeenth.  The Department intends, in the

16 next couple of weeks, to file a second supplemental

17 accusation.  And we should be able to detail all the, um,

18 all the violations that we're alleging at that point up

19 to -- up to then.

20           THE COURT:  Okay.

21           MR. GEE:  So that may resolve Mr. Velkei's

22 concerns as well.

23           THE COURT:  Okay.  Okay.  So do you have witnesses

24 for the seventeenth?

25           MR. VELKEI:  Well, the protocol has been, your
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 1 Honor, that a week in advance of testimony is when we notify

 2 who the witnesses will be.  If we're moving forward on the

 3 seventeenth, we'll have witness available.

 4           THE COURT:  Okay.

 5           MR. VELKEI:  We're in process.

 6           Um, just a housekeeping issue, the Friday, I

 7 recollect that the Court said at some point Fridays we can

 8 utilize them for trial.

 9           THE COURT:  Yeah.  But now I think it's not until

10 July.

11           MR. VELKEI:  Okay.

12           MR. GEE:  Yeah.

13           MR. VELKEI:  I just want to make sure for

14 planning, we understood, you know, what --

15           THE COURT:  But what I am willing to do, it is the

16 first three Fridays in June that are furlough Fridays.  If

17 there's other Fridays in June that are not furlough Fridays,

18 I'm happy to just go ahead and do it.  I'm tired of this.

19           MR. VELKEI:  Okay.  Would, so it would be, do you

20 think, that last Friday in June?

21           THE COURT:  I believe that last Friday in June is

22 not a furlough Friday, and I think we should just go ahead.

23           MR. VELKEI:  It sounds good to us.  That would be

24 the twenty-fifth of June; is that right?

25           THE COURT:  I think that's right.
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 1           MR. VELKEI:  So we'll plan on testimony for that

 2 day.

 3           MR. MCDONALD:  Well, I think that week we were

 4 planning on being dark.

 5           THE COURT:  Oh, we were?

 6           MR. MCDONALD:  Yes.

 7           THE COURT:  What was the reason?

 8           MR. MCDONALD:  The reason is I have -- I have a

 9 prepaid vacation.

10           THE COURT:  Oh, that's why.

11           MR. GEE:  Given Mr. Strumwasser's vacation, no

12 objection from the Department.

13           MR. MCDONALD:  I clearly recall we raised this but

14 --

15           THE COURT:  I'm sure you did.  I'm glad you

16 remembered.  Obviously, it is of your concern.  That's fine.

17 That's fine.  Um, let's see how -- can you put, Mr. Velkei,

18 to, with the e-mails, can you put an e-mail together with me

19 to remind me of that --

20           MR. VELKEI:  No problem at all.

21           THE COURT:  -- with a note to the Department so

22 that I can make sure that gets taken care of?

23           MR. MCDONALD:  We had provided a calendar.

24           THE COURT:  I think you did, too.  It is a printed

25 out one.  But if you give me an e-mail, I'll make sure it's
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 1 taken care on this end.

 2           MR. VELKEI:  I'll take care of it.

 3           THE COURT:  Okay.  Is that -- is that the week

 4 that goes into the fourth?  Is that what it is?

 5           MR. MCDONALD:  It is.

 6           THE COURT:  Okay.

 7           MR. MCDONALD:  I believe so.

 8           THE COURT:  Okay.  Is that right?  Because um,

 9 yeah, all right.  I'm not going to be there on the first so,

10 on the first.  I thought the first was a Friday, right?

11           MR. MCDONALD:  July first?

12           THE COURT:  Yeah.

13           MR. GEE:  I think it is a Thursday.

14           THE COURT:  Okay.  So that part of the week that's

15 I'm off the Monday is the holiday.  But I'm not --

16           MR. GEE:  Yeah.

17           THE COURT:  But I'm not going to be here the first

18 either.

19           MR. GEE:  Yeah.  That's the part of the week

20 that's furlough, your Honor.

21           THE COURT:  So I'm just laughing, laughing at

22 myself because I'm not going to be here either.

23           All right.  Anything else we need?

24           MR. GEE:  Nothing from the Department.

25           THE COURT:  Okay.  Thank you.
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 1           MR. VELKEI:  Thank you.  Thank you, your Honor.

 2           MR. GEE:  Bye.

 3           MR. MCDONALD:  Bye.

 4    (Whereupon, at 11:11 a.m. the proceedings concluded.)
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 3 Shorthand Reporter, certify:
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 1 Wednesday, May 12, 2010             9:14 o'clock a.m.

 2                        ---o0o---

 3                  P R O C E E D I N G S

 4      THE COURT:  This is on the record.  This is before

 5 the Insurance Commissioner in the matter of PacifiCare

 6 Life and Health Insurance Company.  This is OAH Case

 7 No. M -- excuse me, 2009061395, Agency No. UPA

 8 2007-00004.  Today's date is May 12th, 2010.  Counsel

 9 are present, and respondent is here in the person of?

10      MR. KENT:  Rebecca DeLaTorre.

11      THE COURT:  And I think we've had that name

12 before.

13      MR. KENT:  We have.

14      THE COURT:  Are we calling a witness?

15      MR. KENT:  We are resuming the examination of

16 Mr. James Rossie.

17      THE COURT:  Okay.

18                      JAMES ROSSIE,

19          called as a witness by the Respondent,

20          having been previously duly sworn, was

21          examined and testified as hereinafter

22          set forth:

23      THE COURT:  Mr. Rossie, you've been previously

24 sworn in this matter, so you're still under oath.  If

25 you could take the stand and just state your name and
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 1 spell it for the record again.

 2      THE WITNESS:  James Rossie, J-A-M-E-S,

 3 R-O-S-S-I-E.

 4         DIRECT EXAMINATION BY MR. KENT (Resumed)

 5      MR. KENT:  Good morning, Mr. Rossie.

 6      A.  Good morning.

 7      Q.  It's been a little while since we had you here

 8 back in February, so let me ask a couple of general

 9 questions to get us back on the same page.

10          As I understand it, you're responsible for

11 overseeing the UCLA medical group's contract

12 relationships with insurers; is that correct?

13      A.  There has been a change.  I have -- somewhat

14 still in that position as well as more into the payer

15 relations now.

16      Q.  I'm sorry.  I didn't here the last part.

17      A.  Payer relations.

18      Q.  What are payer relations?

19      A.  Working out operational issues between UCLA

20 Medical Group and insurance carriers.

21      Q.  So that would come under area of being

22 responsible for overseeing the various insurers'

23 performance of their contractual relationships with the

24 UCLA Medical Group; is that right?

25      A.  Yes.
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 1      Q.  And then UCLA Medical Group has, what, about

 2 13- to 1600 physicians, is that correct, at any given

 3 time?

 4      A.  Yes.

 5      Q.  And you've got new physicians joining your

 6 medical group on a pretty constant basis; is that

 7 right?

 8      A.  It's a few physicians throughout the year and

 9 mostly with the changes in the residencies in the

10 program.  So there are heavier times than others, yes.

11      Q.  And you've got some physicians who retire from

12 the practice of medicine, I take it, from time to time?

13      A.  Yes.

14      Q.  And you have some physicians who change office

15 locations from which they work out of and bill?

16      A.  Yes.

17      Q.  I take it you have some physicians who are

18 already within the medical group who, from time to

19 time, change medical affiliations or change

20 partnerships?

21      A.  I'm not sure I understand what you mean by

22 "partnerships."

23      Q.  Well, you have a physician who works with a

24 couple other physicians as a group, whether it's a

25 professional corporation or a partnership, and maybe
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 1 the affiliation within that small group changes over

 2 time, yet those folks still stay within the UCLA

 3 Medical Group?

 4      A.  That happens on occasion, yes.

 5      Q.  Then, of course, you probably have some

 6 physicians from time to time who, for good reasons, bad

 7 reasons, or no reason at all, leave the UCLA Medical

 8 Group from time to time?

 9      A.  Yes.

10      Q.  So it's a pretty big job keeping an up-to-date

11 roster of those 13- to 1600 physicians; am I right?

12      A.  Yes.

13      Q.  And as I understand it, you and your team at

14 UCLA are responsible for keeping up-to-date and

15 accurate demographic information on those 13- to 1600

16 physicians, correct?

17      A.  It's not my team, but there's a dedicated team

18 within UCLA that does that, yes.

19      Q.  Folks that you work with?

20      A.  Yes.

21      Q.  And fair to say that health insurers such as

22 PacifiCare look to you and the people you work with at

23 UCLA to timely provide up-to-date demographic

24 information regarding these 13- to 1600 physicians?

25      A.  Yes.
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 1      Q.  Why don't we go back to an exhibit, 5147.

 2 Excuse me, I'll grab a book for you.

 3      THE COURT:  While you're doing that, Mr. Rossie,

 4 it's R-O-S-S-I?

 5      THE WITNESS:  -I-E.

 6      THE COURT:  Okay.  That's what I wrote, but --

 7      THE WITNESS:  Yes, -I-E.

 8      THE COURT:  Thank you.

 9      MR. KENT:  Q.  If you could turn that to 5147,

10 Mr. Rossie.  It's a document we looked at last time we

11 were here.  It has "PacifiCare Signature Options, PPO

12 Provider Policy and Procedure Manual."  And I believe

13 inside that document, we marked a page that has a Bates

14 number in the lower right-hand corner of PAC049 -- I'm

15 sorry.  Let me start again -- PAC0479325, Section F,

16 "Provider Notification Requirements and Changes/Terms."

17 Do you have before you, sir?

18      A.  Yes.

19      Q.  You remember we talked a little bit about this

20 particular page when you were here back in February?

21      A.  I don't recall this being the exact page.  I

22 do know we talked about some of the elements for the

23 changes, but this specific page doesn't look as

24 familiar.  But yes, we did talk about the elements that

25 UCLA was required to provide, yes.
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 1      Q.  Then toward the top of the page, in that one

 2 paragraph of text where it reads, "In order to ensure

 3 timely communication and claims payment as well as

 4 accurate PPO directory information, participating

 5 providers must keep PacifiCare informed of any changes

 6 to their practice, billing, or demographic

 7 information."  Do you see that, sir?

 8      A.  Yes.

 9      Q.  When we left back in February, when you were

10 here last time, one of the to-dos I believe that was on

11 your list is you were going to go back to your offices

12 at UCLA and see if there were any additional contract

13 documents between PacifiCare and the UCLA Medical

14 Group.

15          Did you have that -- other than the ones that

16 I showed you and we marked as exhibits.  Do you recall

17 that?

18      A.  Yes.

19      Q.  Did you have a chance to do that when you went

20 back to your office?  And when I say "that," meaning

21 look for any additional PPO-related PacifiCare UCLA

22 Medical Group contracts.

23      A.  Yes.

24      Q.  Did you find any?

25      A.  Yes.
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 1      Q.  Did you bring those with you today?

 2      A.  No.

 3      Q.  When you looked at those additional -- those

 4 additional documents that you located, did you see

 5 anything that changed or superceded this provision that

 6 I just read into the record in Exhibit 5147 regarding

 7 provider notification requirements?

 8      A.  No.

 9      Q.  Now, while we're -- is there a particular

10 reason why you didn't bring copies or produce copies of

11 those additional contract documents, sir?

12      MS. ROSEN:  Objection, misstates the testimony.

13      THE COURT:  He might have produced them to the

14 Department of Insurance.

15      MR. KENT:  You know, in my naivete, I thought if

16 they got produced to the Department, they would produce

17 them to us.  But you know, I guess after 14 weeks, I

18 still can be surprised.

19      MS. ROSEN:  Excuse me, your Honor.  They have all

20 been produced.

21      MR. KENT:  Have they been produced?

22      MS. ROSEN:  They have.  Maybe we need another meet

23 and confer with the database.

24      THE COURT:  Okay.

25      MR. KENT:  All right.  We found some other
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 1 documents that got produced about 10 days ago that I

 2 believe the source is Mr. Rossie, UCLA Medical Group.

 3 We did not see any contract documents, but maybe the

 4 problem is at our end, maybe it's not.  But we'll look

 5 at that.

 6      THE COURT:  All right.

 7      MR. KENT:  Q.  Okay.  Mr. Rossie, let's get back

 8 to the physician rosters.  Let me ask you, in terms of

 9 some specifics, it's important to have accurate

10 provider information such as physician names, tax ID

11 numbers and office locations, correct?

12      A.  Yes.

13      Q.  Because if there's incorrect provider

14 information, that could affect, for example, whether a

15 physician is listed in one of my client's provider

16 directories, correct?

17      A.  Yes.

18      Q.  And incorrect demographic information could

19 result in a physician not being tied to the correct

20 contract rates when a claim is submitted by that

21 physicians, fair enough?

22      A.  Yes.

23      Q.  And incorrect demographic information could

24 result potentially in the underpayment or the

25 overpayment of a claim, correct?
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 1      A.  Can you restate that, please?

 2      Q.  Let me start again.  Incorrect demographic

 3 information, certain situations, could result in the

 4 underpayment or the overpayment of a particular claim?

 5      MS. ROSEN:  Objection, your Honor, misstates the

 6 testimony and assumes facts not in evidence.

 7      THE COURT:  Overruled.

 8      MS. ROSEN:  This is about the linking of the

 9 contract with the provider, not whether they have the

10 information about the provider.

11      THE COURT:  Overruled.  It's cross-examination.

12 I'll allow it.

13      THE WITNESS:  The information could lead to the

14 doctors being loaded incorrectly, yes.

15      MR. KENT:  Q.  And that could lead to either an

16 overpayment or an underpayment in certain

17 circumstances?

18      A.  Yes.

19      Q.  And you believe that certain problems with

20 PacifiCare's what you've characterized as claim

21 underpayments related to having inaccurate provider

22 demographic information, correct?

23      A.  Correct.  Could I clarify an answer?

24      THE COURT:  Certainly.  You can always explain.

25      THE WITNESS:  It's not -- it depends how you're
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 1 describing "demographic information."  It's not

 2 necessarily demographic as in address or something like

 3 that.  It's also the doctor not being loaded correctly

 4 to the correct fee schedule.

 5          So "demographic" -- depending on the

 6 interpretation when you say "demographic," which could

 7 mean specifically address and name and things like

 8 that -- it's more linked up to the contract

 9 affiliation, making sure the doctor is assigned to

10 correct contract.

11      MR. KENT:  Q.  And assigned to the correct tax ID

12 number?

13      A.  Yes.

14      Q.  And the correct tax ID number being associated

15 with the correct contract?

16      A.  Yes.

17      MR. KENT:  I believe this is 5204.

18      THE COURT:  I have 06 because we added the motions

19 as 04 and 05.

20      MR. KENT:  Thank you, your Honor.

21      THE COURT:  5206 is an e-mail with the top date of

22 September 21st, 2005.

23          (Respondent's Exhibit 5206, PAC0866782,

24           marked for identification)

25      MR. KENT:  Q.  Showing you, sir, this is a
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 1 two-paged document that's been marked as 5206 for

 2 identification.

 3          First page, Bates No. PAC0866782, looks to

 4 be -- at least the first page is September 21, 2005

 5 e-mail from a Tamara Gates to a Lisa Lewan, L-E-W-A-N,

 6 and several others.  I recall that you started with the

 7 UCLA Medical Group in -- was it April 2005, sir?

 8      A.  Yes.

 9      Q.  So as of the date of this e-mail, you had

10 already started with the Medical Group, correct?

11      A.  Yes.

12      Q.  And in terms of --

13          (Reporter interruption)

14      MR. KENT:  Q.  Look at a couple of the recipients

15 of this e-mail.  Lisa Lewan, you know her, sir?

16      A.  Yes.

17      Q.  She has a provider relations-related job with

18 PacifiCare, correct?

19      A.  Yes.

20      Q.  And Anne Harvey, she also does provider

21 relations-type work for PacifiCare; is that right?

22      A.  Yes.

23      Q.  Those are two people you worked with over the

24 years; is that right, sir?

25      A.  Yes.
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 1      Q.  The subject line of this e-mail Exhibit 5206

 2 is "Pmg Clean-up."  I think that might refer to

 3 "Practice" -- I think we have it written out somewhere.

 4          Anyway, if I could trouble you to jump over to

 5 the second page, sir, of this document.  About two

 6 thirds of the way down, there's an item entitled

 7 "Validation of Group Records in RIMS."  Do you see

 8 that, sir?

 9      A.  Yes.

10      Q.  Do you see that what is being validated, among

11 other things, are practice addresses, fee schedules,

12 tax ID numbers?  Do you see that, sir?

13      MS. ROSEN:  Your Honor, I'd like to point out that

14 this second page -- there's no tie between the second

15 page and the first page.  There's a document in the

16 e-mail that says, "PMG Batch upload 0905.doc," but

17 there's not one of those words on the second page.  We

18 have absolutely no idea that the second page actually

19 goes with the first page, other than Mr. Kent's

20 suggestion that it does.

21          I don't see anything that ties --

22      MR. KENT:  I don't understand what the objection

23 is.  If there's an objection, why don't we have it?

24 And then we can deal it with it.

25      MS. ROSEN:  I'm sorry, your Honor.  The objection
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 1 is authentication.  Mr. Rossie is not listed on the

 2 recipient of this.  There's -- he wasn't a recipient of

 3 this document.  He's not on the document.  And --

 4      THE COURT:  Are you representing, Mr. Kent, that

 5 the document that's attached is the "PMG Batch upload

 6 0905.doc"?

 7      MR. KENT:  This is the attachment that I received

 8 from the client's records that goes with the first

 9 page.

10      THE COURT:  Okay.

11      MS. ROSEN:  That doesn't authenticate it.

12      MR. KENT:  I don't think I've asked him to

13 authenticate it yet.

14      THE COURT:  Okay.

15      MS. ROSEN:  That doesn't establish the connection.

16      THE COURT:  He hasn't offered it into evidence

17 yet.

18          So go ahead.

19          Overruled for now.

20      MR. KENT:  Q.  All right.  The question, sir, is

21 on that second page, do you see what's being validated,

22 among other things, are practice addresses, fee

23 schedules, tax ID numbers?

24      A.  Yes.

25      Q.  All right.  And from the text of the first
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 1 page, do you understand the subject of this e-mail to

 2 be a project that PacifiCare is about to engage in to

 3 do some roster cleanups with some of its provider

 4 groups?

 5      A.  Appears to be, yes.

 6      Q.  Do you see from the first paragraph, last

 7 sentence, that the groups need to be advised that they

 8 need to respond, return the files to NIM, which I

 9 believe is "network information maintenance," by

10 October 14, 2005?  Do you see that, sir?

11      A.  Yes.

12      Q.  When you were here last in February, I believe

13 you testified about your medical group and PacifiCare

14 being engaged in a rather lengthy roster reconciliation

15 project that started in the fall of 2007; is that

16 right?

17      A.  Yes.

18      Q.  And before that project -- let me use that as

19 a date milestone.

20          Before that project, there was no instance

21 where the UCLA Medical Group refused to participate in

22 a roster cleanup project opportunity that was offered

23 by PacifiCare, right?

24      A.  I wouldn't know.  To my knowledge, no.

25      Q.  And before that fall 2007 cleanup project, was
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 1 there ever an instance where UCLA Medical Group just,

 2 for whatever reason, failed to participate in a

 3 PacifiCare roster cleanup project that PacifiCare

 4 offered to it?

 5      MS. ROSEN:  Objection, vague and ambiguous.  Was

 6 there ever, at any time?

 7      THE COURT:  Do you understand the question?

 8      THE WITNESS:  Yes.

 9      THE COURT:  I'll allow it since you worked there.

10      THE WITNESS:  I'm not aware that there was ever

11 any refusal.  On a monthly basis, we sent the roster

12 each month.  That's been ongoing for years and years.

13      MR. KENT:  Q.  No.  What I'm asking, sir, was

14 there an instance prior to fall of 2007 where

15 PacifiCare came to the UCLA Medical Group and said,

16 "Would you participate in a roster cleanup project?"

17 and UCLA, for whatever reason, just didn't get around

18 to participating?

19      A.  To my knowledge, no, but it would have gone to

20 a different department, so I wouldn't have direct

21 knowledge of that.

22      Q.  Oh, okay.

23      THE COURT:  5207.

24          (Respondent's Exhibit 5207, PAC0866784, marked

25           for identification)
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 1      THE COURT:  And it's an e-mail with a top date of

 2 November 11, '05.

 3      MS. ROSEN:  Your Honor, for the record, I'd like

 4 to report that we didn't get these documents until

 5 Monday night.

 6      THE COURT:  Okay.

 7      MR. KENT:  And for the record, we did not get

 8 Mr. Rossie's documents that we've been waiting for

 9 since February until the Friday before last.

10      THE COURT:  Okay.  Let's move on.

11      MR. KENT:  Q.  Showing you a seven-page document,

12 Mr. Rossie, that's been marked as Exhibit 5207, first

13 page has a Bates number which ends in the four digits

14 6784.  Do you see that the date on the first page is

15 November 11th, 2005?

16      A.  Yes.

17      Q.  So this would be about a month after the due

18 date referred to in the prior exhibit, 5206?

19      A.  Yes.

20      Q.  So as far as you know, UCLA, if offered the

21 opportunity, would have participated in that roster

22 cleanup project that's referred to in the prior Exhibit

23 5206?

24      A.  I'm sorry.  Can you repeat that?

25      MR. KENT:  Will you reread it, please?
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 1          (Record read)

 2      THE WITNESS:  I don't know.

 3      MR. KENT:  Q.  If you could look over at the

 4 second page of 5207, there's a graph that has some

 5 columns.  And the right-hand column is headed "October

 6 2005 PMG Cleanup."  Do you see that, sir?

 7      A.  Yes.

 8      Q.  Underneath that column there are Ys and there

 9 are Ns and also some N/As.  Do you see that?

10      A.  Yes.

11      Q.  If could you go over to -- I believe it's the

12 fourth page of this exhibit, 5207.  About two thirds

13 down the page, there's an entry for --

14      THE COURT:  What's the Bates number?

15      MR. KENT:  The Bates number is PAC0866787.

16      THE COURT:  Okay.

17      MR. KENT:  Q.  You see, Mr. Rossie, about two

18 thirds down the page, there's an entry for the UCLA

19 Medical Group?  Do you see that, sir?

20      A.  Yes.

21      Q.  Do you see that in the right-hand column next

22 to "UCLA Medical Group" there's a capital N?  Do you

23 see that, sir?

24      A.  Yes.

25      Q.  Does that refresh your recollection that the
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 1 UCLA Medical Group did not participate in this roster

 2 cleanup project with PacifiCare toward the end of 2005?

 3      MS. ROSEN:  Your Honor --

 4      THE WITNESS:  No.

 5      MS. ROSEN:  I'm going to object that there's been

 6 no evidence put in that Mr. Rossie ever got these

 7 documents, that he participated in this project, that

 8 he had any responsibility.

 9      THE COURT:  Overruled.  It's cross-examination,

10 and you can use anything to refresh someone's

11 recollection.  It's a fair question.  He can answer yes

12 or no.

13      THE WITNESS:  No.

14      MR. KENT:  Q.  From the PacifiCare side, we have

15 no record of the UCLA Medical Group in fact

16 participating in this cleanup project.  Do you have any

17 explanation of why we wouldn't have any record of that?

18      MS. ROSEN:  Assumes facts not in evidence, calls

19 for speculation on why PacifiCare has no record.

20      THE COURT:  Can you repeat the question, please?

21          (Record read)

22      THE COURT:  Sustained.

23      MR. KENT:  Q.  Now, Mr. Rossie, would you be the

24 person at UCLA Medical Group who would know whether or

25 not the Medical Group participated in an October 2005
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 1 roster cleanup project offered by PacifiCare?

 2      A.  No.

 3      Q.  So when you testified earlier that, to your

 4 knowledge, you couldn't point -- you didn't know of any

 5 instance in which the UCLA Medical Group failed or

 6 refused to participate in a PacifiCare roster cleanup

 7 project, you're really not the person I should be

 8 asking that question to.  Would that be a fair

 9 statement?

10      A.  Correct.

11      Q.  There's other people at UCLA who would need to

12 answer that?

13      A.  Yes.

14      Q.  Mr. Rossie, look over to the last two pages --

15 actually, the last three pages of this exhibit, 5207.

16 It's Bates pages PAC0866788 through 790.

17          Is that a list of UCLA tax ID numbers?

18      A.  I do recognize some, but I don't have all of

19 them memorized.  But yes.

20      Q.  It stretches for almost three pages, sir?

21      A.  A little over two, yes.

22      Q.  If you could take a look through the rest of

23 this document, you see there are tax ID numbers on the

24 prior page for Loma Linda and then a number of other

25 medical groups?  Do you see that, sir?
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 1      A.  I don't see the tax ID number for others.  I

 2 just see Loma Linda.

 3      Q.  Well, higher up on the page, starting at the

 4 top for Sutter Gould, Sutter Medical, working down the

 5 page, Talbert Medical, UC Davis, UCSD -- do you see

 6 that, sir?

 7      A.  I see tax numbers listed.  I don't know that

 8 that's the only one that would be applicable.  But,

 9 yes, I do see the tax IDs listed.

10      Q.  According to this document anyway, UCLA

11 certainly has a whole lot more tax ID numbers than any

12 of these other medical groups, correct?

13      MS. ROSEN:  Objection, relevance, your Honor.

14 He's not in a position to answer any questions about

15 how other medical groups operate their business.

16      THE COURT:  Well, it's a simple question.  What's

17 the relevancy?

18      MR. KENT:  The relevancy is the excessive number

19 of UCLA tax ID numbers is a contributing factor to

20 whatever billing problems UCLA thinks it has.

21      MS. ROSEN:  That assumes facts not in evidence.

22      THE COURT:  Well, you asked him what the relevancy

23 was.  He just told you.  I'll allow it.

24      THE WITNESS:  He just made a statement about our

25 billing problems.  Does he mean payment problems?
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 1      THE COURT:  He was telling me the relevancy.  The

 2 question to you is whether or not -- well, anyway --

 3          Read the question back.

 4      THE WITNESS:  Yes.

 5          (Record read)

 6      MR. KENT:  Q.  When you were here previously, I

 7 believe you testified you had no information about how

 8 the other UC campuses, the medical groups for those

 9 other campuses, submitted provider demographic

10 information to PacifiCare; is that right?

11      A.  Correct.

12      MR. KENT:  I believe this is 5208.

13      THE COURT:  5208 is an e-mail with a top date of

14 October 3rd, 2006.

15          (Respondent's Exhibit 5208, PAC0866707, marked

16           for identification)

17      MR. KENT:  Q.  Showing you a one-paged document,

18 Mr. Rossie, that's been marked as Exhibit 5208, has a

19 Bates number of PAC0866707, take a moment and look it

20 over, sir.

21          The author of the two e-mails on this page is

22 Anne Harvey.  That's the woman you identified

23 previously who works in the provider relation area for

24 PacifiCare; is that right?

25      A.  Yes.
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 1      Q.  The bottom e-mail is dated September 28, 2006;

 2 is that right, sir?

 3      A.  Yes.

 4      Q.  The first recipient, "NRosenberg" or Noah

 5 Rosenberg, Mr. Rosenberg is an attorney for UCLA,

 6 correct?

 7      A.  We use him in contract negotiations, yes.

 8      Q.  So back in September of 2006, fair to say,

 9 Mr. Rosenberg was representing your medical group for

10 purposes of contract negotiations with PacifiCare?

11      A.  Yes.

12      Q.  The other recipient is a "KKaplan" or Karen

13 Kaplan.  She also was an attorney representing the UCLA

14 Medical Group back in September 2006?

15      A.  Yes.

16      Q.  Now, toward the bottom -- let me start -- I'm

17 looking at the second e-mail, the September 28, 2006

18 one.  Right under the -- or the subject matter is "UC

19 Rosters."  Do you see that, sir?

20      A.  Yes.

21      Q.  Do you see that the first paragraph of text

22 refers to a request by Noah and Karen, your medical

23 group's attorneys, for "roster templates that work"?

24 Do you see that, sir?

25      A.  Yes.
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 1      Q.  Do you see that Ms. Harvey included with her

 2 e-mail the UC Davis and UCSF roster templates which, in

 3 Ms. Harvey's words on behalf of PacifiCare,

 4 quote/unquote "both work."  Do you see that, sir?

 5      A.  Yes.

 6      Q.  Do you see that, working down the page, the

 7 first attachment is a file which is labeled "UC roster

 8 formats that work.xls."  Do you see that, sir?

 9      A.  Yes.

10      Q.  Mr. Rossie, were you aware that your own

11 lawyers or your company's own lawyers in September 2006

12 were requesting information about how other UC campuses

13 other than UCLA were submitting demographic information

14 to PacifiCare?

15      A.  I do know there were specific discussions

16 amongst all the campuses that there were roster issues.

17 So I do know that they were working with United

18 representatives to try to resolve that issue, yes.

19      Q.  Is it your testimony that the information of

20 how UC Davis and UCSF submitted roster information to

21 PacifiCare never filtered down to you?

22      A.  No, I don't have any of the other campuses --

23 I don't have any of that information, no.

24      Q.  None of that information filtered down to you

25 so that you could improve the way in which UCLA
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 1 submitted roster data?

 2      A.  No, it wouldn't have come to me.  It might

 3 have gone over to another department.

 4          (Reporter interruption)

 5      THE WITNESS:  It might have gone to another

 6 department.  I wasn't involved until the latter part of

 7 2007 to try and resolve it because of the difficulties

 8 they were having.

 9      MS. ROSEN:  Objection, assumes facts not in

10 evidence too, your Honor.  There hasn't been any

11 evidence that there was a need to improve -- that UCLA

12 had a need to improve the roster.  This is not --

13 there's nothing in this document that says that.

14 There's nothing in his testimony that said that.

15      THE COURT:  Overruled.

16      MR. KENT:  Did I get an answer to that last

17 question?

18          (Record read)

19      MR. KENT:  Q.  So I'm clear, Mr. Rossie, my -- I

20 believe you testified last time you were here that you

21 never discussed with anyone at PacifiCare the fact that

22 PacifiCare wanted the UCLA Medical Group to use a

23 particular template to submit roster information?

24      A.  To my recollection, that is correct.

25      Q.  And back in -- you were never provided a
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 1 template for submitting roster information on behalf of

 2 the UCLA Medical Group to PacifiCare?

 3      A.  To my recollection, I personally was not.  It

 4 may have been to the other department.

 5      Q.  So as far as you know, those other departments

 6 got that information and did what with it, sir?

 7      MS. ROSEN:  Lack of foundation, your Honor.  He

 8 just testified he doesn't know whether the other

 9 departments got the information.

10      THE COURT:  Sustained.

11      MR. KENT:  Q.  Well, Mr. Rossie, last time you

12 were here, you answered a couple questions about -- to

13 the effect that, prior to the acquisition of PacifiCare

14 by United, that as far as you know there had been no

15 issues as between PacifiCare and the UCLA Medical

16 Group.  Is my recollection correct?

17      A.  No issues or no issues related to the roster?

18      Q.  No issues.

19      A.  I can't state to no issues because I wouldn't

20 know all the issues that possibly....

21          Regarding the roster, to my understanding, no,

22 there were not any significant issues between UCLA

23 Medical Group and PacifiCare regarding the roster.

24      Q.  Well, I'm confused then, sir.  You were

25 unaware that, in September 2006, your lawyers were
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 1 requesting from PacifiCare information about how other

 2 UC campuses submitted their demographic information to

 3 PacifiCare in a way that quote/unquote works?

 4      A.  Well, I have no way to tell from this that

 5 this is related to United or to PacifiCare because

 6 there are differences between PacifiCare and United,

 7 and the majority of the problems started when United

 8 took over in 2006.

 9          Prior to that, I'm not aware of any issues

10 regarding the roster with PacifiCare, that is correct.

11 And this doesn't state if this is related to the United

12 load, which was originally identified as the problem,

13 or PacifiCare.  I can't tell that from this.

14          But that is correct, that prior to that, no, I

15 was not aware of any roster issues between UCLA Medical

16 Group and PacifiCare.

17      Q.  But again, you're not the person who was

18 responsible for that, were you?

19      A.  Correct.  But if it was an issue while we were

20 negotiating, they would have let us know it was an

21 issue.

22      MR. KENT:  Let me move forward and ask you about

23 that big roster reconciliation project.  Move up to

24 fall 2007, sir.

25      THE COURT:  Exhibit 5209 is an e-mail that starts
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 1 with the September 17th, 2007 date.

 2          (Respondent's Exhibit 5209, PAC0866726 marked

 3           for identification)

 4      MR. KENT:  Q.  Showing you a one-paged document,

 5 sir, that's been marked as Exhibit 5209, looks to be an

 6 e-mail from you, September 17th, 2007.  Did you prepare

 7 this, sir?

 8      A.  Appears, yes.

 9      Q.  Mr. Rossie, look down to the third paragraph.

10 "Attached is a roster in Excel format that should have

11 all of the requested criteria."  Do you see that, sir?

12      A.  Yes.

13      Q.  That's a format that PacifiCare provided you?

14      MS. ROSEN:  No foundation, your Honor.  This says

15 "United...."

16      THE COURT:  I don't hear the objection.

17      MS. ROSEN:  There's no format attached to this, so

18 how can he answer a question about a format that's not

19 attached?  And he earlier testified he never received a

20 format from PacifiCare.  That's the problem.

21      THE COURT:  Overruled.  He's the author of this

22 e-mail.  I'll allow him to question him on

23 cross-examination about this document.

24          Go ahead.

25      MR. KENT:  Q.  Mr. Rossie, the roster format
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 1 referred to in the third paragraph of your e-mail is a

 2 format that was provided to you by PacifiCare, correct?

 3      A.  I don't believe so.  I believe what we gave

 4 was what we were able to produce and have been

 5 producing on a monthly basis, and it's just the Excel

 6 format that we have.  It wasn't necessarily formatted

 7 anything in particular for any template.  It's just

 8 that's what we have.

 9          And I forwarded them in our Excel format.

10 Excel format just relates to the program.  It's not a

11 specific thing as their template.

12      MR. KENT:  All right.

13      THE COURT:  5210 is an e-mail with a top date of

14 October 3 1st, 2007.

15          (Respondent's Exhibit 5210, PAC0866727 marked

16           for identification)

17      MR. KENT:  Q.  Mr. Rossie, showing you a one-paged

18 document that's been marked as Exhibit 5210, looks to

19 be an October 31, 2007 e-mail to you from Leticia

20 Cabral, C-A-B-R-A-L.  Do you recall receiving this?

21      A.  Yes, I believe so.

22      Q.  This refers to the first two files that were

23 part of that big reconciliation project?

24      A.  I believe so, yes.

25      Q.  There were 12 files in total?
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 1      A.  I don't remember the exact number offhand, but

 2 there -- that sounds about the right number.

 3      Q.  These were sent to you on October 31, 2007; is

 4 that right?

 5      A.  No. 1 and No. 2, not all of them.  Yes.

 6      THE COURT:  This is Exhibit 5211, e-mails with a

 7 top date of November 19th, 2007.

 8          (Respondent's Exhibit 5211, PAC0866744 marked

 9           for identification)

10      MR. KENT:  Q.  Showing you a one-paged document

11 that's been marked as 5211 for identification, bears a

12 date November 19th, 2007.  It's another e-mail to you

13 from Leticia Cabral, sir?

14      A.  It's written out to me, but there's a blank in

15 the "To" space, so I can't guarantee that.  But I do

16 know that we had several communications regarding

17 different files throughout the several-month period.

18      Q.  This e-mail refers to Files 3 through 6 of the

19 reconciliation project; is that right?

20      A.  Yes.

21      Q.  Best you recall, you were forwarded those

22 sometime on or about November 19th, 2007?

23      A.  In fall of 2007, yes.  And it was -- yes.

24      MR. KENT:  All right.  I have some more dates,

25 sir.
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 1      THE COURT:  Exhibit 5212 is an e-mail with a top

 2 date of November 20th, 2007 and attachments.

 3          (Respondent's Exhibit 5212 PAC0866709 marked

 4           for identification)

 5      MR. KENT:  Q.  Let me show you a five-paged

 6 document that's been marked as 5212.  First page has a

 7 Bates number of PAC0866709.  Front page looks to be a

 8 November 20th, 2007 e-mail to you from a Connie Wong,

 9 W-O-N-G.  Do you know Ms. Wong?

10      A.  Yes.

11      Q.  She was, at this time, in the provider

12 relations group at PacifiCare, correct?

13      A.  Either provider relations or contracting, yes.

14 I don't remember her exact title at that time.

15      Q.  This is an e-mail that you received in

16 November 2007 from Ms. Wong; is that right?

17      A.  Yes.

18      Q.  If you can look over to the second page in the

19 rest of the document, this is a copy of an agenda; is

20 that right, sir?

21      A.  Has action items.  I don't know that I would

22 consider that an agenda, but yes, has a list of items.

23      Q.  The purpose of this agenda or "open items"

24 document was for monthly meetings you and others at the

25 UCLA Medical Group had with PacifiCare folks?
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 1      A.  This might have been prior to those monthly

 2 meetings starting, but we had frequent conversations,

 3 and notes were taken on those conversations regarding

 4 those projects, yes.

 5      Q.  Then those notes were grouped into different,

 6 for want of a better phrase, issues?

 7      A.  Correct.

 8      Q.  And then as you would have further or

 9 subsequent meetings on a particular issue, this

10 document would be updated; is that right?

11      A.  Generally, yes.

12      Q.  This would be updated by the PacifiCare folks

13 and then e-mailed to you for your review, correct?

14      A.  Yes.

15      Q.  Look over on -- we're on the second page,

16 which ends in the Bates number 6710.  The left-hand

17 column under the heading "Item" reads, "UCLA Medical

18 Group Roster Reconciliation."  Do you see that, sir?

19      A.  Yes.

20      Q.  Then if you look under third column, "Issue,"

21 "UCLA roster loaded in RIMS and UNET are missing

22 doctors and/or are not reflecting terminated

23 providers."  Do you see that, sir?

24      A.  Yes.

25      Q.  That's consistent with what your understanding
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 1 of the issue was?

 2      A.  Yes.

 3      Q.  And to your knowledge, RIMS, that's the

 4 PacifiCare computer platform on which PPO claims are

 5 adjudicated?

 6      A.  It's a PacifiCare system.  I think it's more

 7 than just claims, but, yes, RIMS is related to

 8 PacifiCare.

 9      Q.  Look over on the fourth column, "Status."  The

10 first entry is for September [sic] 16th, 2007.  Do you

11 see that?

12      A.  August 16th, 2007?

13      Q.  Yes.

14      A.  Yes.

15      Q.  Second item down, "Medical office staff

16 working on the flat file."  Do you see that, sir?

17      A.  Yes.

18      Q.  That medical office staff was the medical

19 office staff of the UCLA Medical Group; correct?

20      A.  I believe that is correct.

21      Q.  The flat file that was being worked on was

22 this roster that was in the format being requested by

23 PacifiCare?

24      A.  I don't know if it was that file or our

25 format.
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 1      Q.  Look at the next entry, "Will one format work

 2 both NDB and RIMS?"  Do you see that, sir?

 3      A.  Yes.

 4      Q.  This is a reference to you using the same

 5 template, roster template, for both United and

 6 PacifiCare business, correct?

 7      MS. ROSEN:  Lack of foundation, your Honor.  This

 8 is a reference to United systems.

 9      THE COURT:  If he knows.

10      THE WITNESS:  I'm not sure because in the left it

11 says "UNET," and on the right it says "NDB."  And I'm

12 not sure if they're one and the same.

13      MR. KENT:  Q.  You see the reference to RIMS,

14 right, sir?

15      A.  Yes.

16      Q.  And RIMS is a PacifiCare platform, correct?

17      A.  Yes.

18      Q.  The discussion back on August 16th, 2007

19 between you and the folks who were working on

20 PacifiCare roster issues from PacifiCare were telling

21 you that -- UCLA Medical Group -- you needed to use the

22 format that had been given, provided to the medical

23 group, for submitting roster information, right?

24      A.  At that time, I'm not sure because there

25 were -- I think we had still at that point continued
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 1 until we knew what exactly they wanted and whether or

 2 not, as it says here, will one format work for both.

 3          I think there was still an issue if we had

 4 received one or both templates because I think we were

 5 just sending it in one format at that time.

 6      Q.  Mr. Rossie, isn't it true, going back into

 7 2006 and earlier, PacifiCare was advising the UCLA

 8 Medical Group that it needed to submit roster template

 9 information in a format that PacifiCare could use?

10      A.  Prior to 2006, I wouldn't know.  I wasn't

11 involved.

12      Q.  And the formats that were given, the template

13 formats that were given to your lawyers in 2006, the

14 ones that quote/unquote "work," would work for United

15 and would work for PacifiCare RIMS, correct?

16      MS. ROSEN:  Objection, no foundation.

17      THE COURT:  Well, if he knows.

18      THE WITNESS:  I don't recall receiving the

19 templates from Noah's office at that time.  They would

20 have gone to a different department.  I don't have

21 recollection of that.

22      MR. KENT:  Q.  Another department within the UCLA

23 Medical Group?

24      A.  Correct.

25      Q.  And it's your testimony that the recommended
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 1 or the requested roster templates from PacifiCare for

 2 purposes of PPO claims never filtered down to you?

 3      MS. ROSEN:  Assumes facts not in evidence.  There

 4 hasn't been any testimony that this has been about PPO

 5 claims.

 6      THE COURT:  I'm going to overrule.  It's RIMS.  I

 7 understand that.

 8      THE WITNESS:  At some point in 2007, we were

 9 talking about what we could produce.

10      MR. KENT:  Q.  You were talking sometime in 2007

11 about that subject, right, sir?

12      A.  Correct.

13      Q.  And prior to your personal involvement, you

14 don't know what was going on between the UCLA Medical

15 Group and PacifiCare in terms of roster -- how roster

16 information was to be submitted?

17      A.  Other than we sent it out on a monthly basis,

18 to my recollection, no.

19      Q.  And you have no information on whether the

20 information in the format that was being provided by

21 UCLA prior to your personal involvement was useable or

22 not useable by PacifiCare because that fell under

23 another department?

24      A.  To my recollection, no, because we didn't have

25 any problems with the other payers.  So to my
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 1 knowledge, the information that was being provided was

 2 adequate for them to load the doctors and the tax ID

 3 numbers because it's the same information that was sent

 4 to all the payers.  And we didn't have those issues

 5 with the other payers.

 6      Q.  All right.  Let's go back to, Mr. Rossie,

 7 5212, the "Open Items" document that's attached to

 8 Ms. Wong's November 20th, 2007 e-mail.

 9          The second page of the document, which is

10 Bates No. 6701, look at the entry for September 25,

11 2007.

12          "James sent file with roster in requested

13 format on September 17th."  Do you see that, sir?

14      A.  Yes.

15      Q.  That was the format that was requested by

16 PacifiCare, correct?

17      MS. ROSEN:  No foundation, your Honor.

18      THE COURT:  If he knows, I'll allow it.

19      THE WITNESS:  I don't know if that was the

20 specific format referred to in previous or if there was

21 a mutual agreement as to the format that we could

22 provide that they could accept.

23      MR. KENT:  Q.  Look back at what we marked as

24 5209, your September 17th, 2000 e-mail.

25      MR. STRUMWASSER:  2000?
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 1      MR. KENT:  Q.  If I misstated, September 17th,

 2 2007, your e-mail to Ivy Thomas, Connie Wong and so

 3 forth.  That was the format that was requested by

 4 PacifiCare, correct?

 5      MS. ROSEN:  No foundation, assumes facts not in

 6 evidence.

 7      THE COURT:  If he knows.

 8      THE WITNESS:  I don't know because this is saying

 9 the Excel format, which I know is our standard monthly

10 report.  And because I said it should have all the

11 requested criteria -- it may not be their exact

12 template, but it was the criteria that they would need

13 in order to load the doctors and the -- all the

14 information would have been provided.

15          And it's quite possible there would have been

16 conversations where they may have asked us to move a

17 column over or not, but I don't know that it was a

18 specific template format.

19      MR. KENT:  Q.  Whatever it was, you finally turned

20 in the information in the format they wanted?  And when

21 I say "they," PacifiCare.

22      MS. ROSEN:  Ambiguous, your Honor.

23      THE COURT:  Overruled.

24      THE WITNESS:  I think from these notes, like I

25 said, there was an agreement as to the format.  They



6544

 1 requested, and we sent it.  Whether or not it was this

 2 specific template referred to previously or not, I

 3 don't know.

 4          We could have come to a mutual agreement

 5 because it says "in the format requested."  So I don't

 6 know if we had -- this is going back almost three

 7 years -- if there were specific discussions on what

 8 format I could send to them.

 9      MR. KENT:  Q.  Let's continue working down that

10 second page of this Exhibit 5212.  Under November 16th,

11 2007, first item, "James indicated on 11/16/07 that his

12 team is currently reviewing Part 1 and 2 of the roster

13 reconciliation.  The analysis should be completed

14 soon."

15          Do you see that, sir?

16      A.  Yes.

17      Q.  So that's referring to the two files that were

18 sent to you on October 31, 2007 under the heading --

19 under the heading of the document we marked as 5210; is

20 that correct?

21      A.  I believe so.

22      Q.  Then the next item for November 16th is

23 Part 3 and 6 had been sent to you for review by your

24 staff; is that right?

25      A.  Yes.



6545

 1      MR. KENT:  Why don't we --

 2      THE COURT:  All right.  I'm going mark as Exhibit

 3 5213 a UCLA Medical Group "Open Item" document with a

 4 top date on the right-hand side of 8/16/07.  I believe

 5 that this document has continued to have different

 6 dates provided on it, so it's not the --

 7      MS. ROSEN:  I'm sorry.  What was the date, your

 8 Honor?

 9      THE COURT:  The top date on the right-hand side is

10 8/16/07, but that's not necessarily the date of the

11 document.  It continues to have other dates on it.  And

12 the latest date on it appears to be December 18th,

13 2007.

14      MR. KENT:  Actually, on the next page there's a

15 January 29th, 2008.

16      THE COURT:  All right.

17      MR. KENT:  I believe the last date.

18      THE COURT:  All right.  January 29th, 2008.

19          (Respondent's Exhibit 5213, PAC0866714 marked

20           for identification)

21      MR. KENT:  Q.  Mr. Rossie showing you a

22 multi-paged document that's been marked as 5213,

23 there's a Bates number on the first page of PAC0866714.

24 Is this a subsequent copy or a later copy of the UCLA

25 Medical Group "Open Items" document?



6546

 1      A.  Appears to be, yes.

 2      Q.  This is one of the documents that would --

 3 that would have been e-mailed to you by folks over at

 4 PacifiCare?

 5      A.  Routinely, yes.

 6      Q.  Then if you look down on the first page, the

 7 last entry for November 20th, 2007 says, "Per James

 8 this is going very well.  No need to discuss further

 9 during weekly calls as separate calls."  Then it goes

10 on.  Do you see that, sir?

11      A.  Yes.

12      Q.  That's referring to this UCLA Medical Group

13 roster reconciliation with PacifiCare?

14      A.  Yes.

15      Q.  All right.  Look over at the next page of

16 Exhibit 5213, the entry for December 5, 2007.  First

17 item is, "James will be reviewing the tax ID numbers

18 mentioned within the 10/15/07 e-mail."  Do you see

19 that, sir?

20      A.  Yes.

21      Q.  Part of the roster reconciliation project was

22 to review and validate tax ID numbers being used by the

23 UCLA Medical Group; is that right?

24      A.  I believe so, yes.

25      THE COURT:  All right.  5214 is an e-mail with a
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 1 top date of October 15th, 2007.

 2          (Respondent's Exhibit 5214, PAC0866793 marked

 3           for identification)

 4      MR. KENT:  Q.  Showing you a two-paged document

 5 that's been marked as 5214, this is a copy of an e-mail

 6 that was sent to you on October 15, 2007 by Leticia

 7 Cabral.

 8          Mr. Rossie, the tax ID numbers that are

 9 identified toward the top of the first page of Exhibit

10 5214, those are four of the tax IDs PacifiCare was

11 asking that you validate?

12      A.  Yes.

13      Q.  Jumping back to Exhibit 5213, the Medical

14 Group "Open Items" agenda, apparently on December 5,

15 2007, you were still in the process of having those

16 validated; is that right?

17      A.  I don't know if in December these specific

18 four.  In December there were files that were being

19 reviewed; that is correct.

20      Q.  You see that the item on the top of the second

21 page of Exhibit 5213 refers to a 10/15/07 e-mail?

22      A.  Oh, yes.

23      Q.  And that's the document we've marked as 5214,

24 correct?

25      A.  Yes.
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 1      Q.  So a little less than two months later, you

 2 and your team are still in the process of validating

 3 those four numbers, right?

 4      MS. ROSEN:  Assumes facts not in evidence, your

 5 Honor.  There's a lot more tax ID numbers in this

 6 e-mail than those four.

 7      THE COURT:  Overruled.

 8          (Record read)

 9      THE WITNESS:  Appears, yes.

10      MR. KENT:  Q.  Then continuing, second page,

11 Exhibit 5213, the second item under December 5, 2007

12 reads, "James indicated 3 through 6 will be completed

13 within the two weeks as he received a commitment from

14 Regina Green staff," do you see that, sir?

15      A.  Yes.

16      Q.  The reference to "3-6," that's to Files 3

17 through 6 for the roster reconciliation project,

18 correct?

19      A.  Yes.

20      Q.  And "Regina Green staff," that's a staff

21 that's part of the UCLA Medical Group; is that right?

22      A.  Yes.

23      Q.  So Regina Green apparently gave you a

24 commitment that, within two weeks of December 5, 2007,

25 her group would be completed with its work on those
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 1 Files 3 through 6; is that right?

 2      A.  Yes.

 3      Q.  Let's go down to the next set of items on the

 4 second page of Exhibit 5213 for January 29th, 2008.  So

 5 now we're into the new year, right?

 6      A.  Yes.

 7      Q.  First item, "James and Martha Karman will

 8 validate the tax ID numbers mentioned within the

 9 10/15/07 e-mail," do you see that, sir?

10      A.  Yes.

11      Q.  Martha Karman is someone on your staff; is

12 that right?

13      A.  Was, yes.

14      Q.  So as of January 29th, 2008, you and your

15 staff were continuing try and validate those tax ID

16 numbers that are referred to higher up on that page,

17 first entry under December 5?

18      A.  Yes.

19      Q.  And these are the tax ID numbers that had been

20 provided to you or that you had been requested to

21 validate back in October 2007; is that right, sir?

22      A.  Yes.

23      Q.  Then back to the second item under 1/29/08 on

24 this sheet, "James indicated that Files 3 through 6

25 have been completed and are currently with Regina Green
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 1 for review prior to submitting to PCC," do you see

 2 that, sir?

 3      A.  Yes.

 4      Q.  The reference here to "James" is to you; is

 5 that right?

 6      A.  Yes.

 7      Q.  And the references to Files 3 through 6, that

 8 would be Files 3 through 6 for the roster

 9 reconciliation project?

10      A.  Yes.

11      Q.  So as of January 29th, 2008, you were advising

12 PacifiCare that those three files -- or not those three

13 files.  The files 3 through 6, ones which had been

14 provided back in November to you and your staff for

15 review, that by the end of January, they were now

16 completed; is that right?

17      A.  According to these notes, yes.

18      Q.  Do you have any information that these notes

19 are incorrect?

20      A.  No.

21      THE COURT:  Is this a good time to take the break?

22      MR. KENT:  Sure.

23      THE COURT:  15 minutes.

24          (Recess taken)

25      THE COURT:  We'll go back on the record.
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 1      MR. KENT:  I believe this is 5215.

 2      THE COURT:  Correct.  5215 is an e-mail with a top

 3 date of January 31st, 2008.

 4          (Respondent's Exhibit 5215, PAC0866732 marked

 5           for identification)

 6      MR. KENT:  Q.  Mr. Rossie, let me show you a

 7 two-paged document that's been marked as Exhibit 5215,

 8 has a Bates number on the first page of PAC0866732.

 9 Top e-mail appears to be from Leticia Cabral,

10 PacifiCare to Martha Karman with a copy to you.

11          Are these copies of two e-mails which you

12 received back in January 2008, sir?

13      A.  Yes.

14      Q.  Looking at the bottom one, Martha Karman,

15 again, she's a person who at the time was on your

16 staff?

17      A.  Yes.

18      Q.  All right.  And she's communicating with

19 several people over at PacifiCare and advising them

20 that three tax ID numbers could be deleted; is that

21 right?

22      A.  Yes.

23      Q.  And that these tax ID numbers, that refers to

24 the ones that originally had been requested be

25 validated by Leticia Cabral in her October 15th, 2007
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 1 e-mail, Exhibit 5214, correct?

 2      A.  Yes.

 3      Q.  So this is about three and a half months

 4 downstream when Ms. Karman gets back to PacifiCare,

 5 correct?

 6      A.  Yes.

 7      Q.  According to the top e-mail on Exhibit 5215,

 8 there still were, according to this third paragraph,

 9 two more questions that were still unanswered from the

10 October 15th, 2007 e-mail to you; is that right?

11      A.  Yes.

12      THE COURT:  This is 5216, an e-mail with a top

13 date 3/19/08.

14          (Respondent's Exhibit 5216, PAC0866745 marked

15           for identification)

16      MR. KENT:  Q.  Showing you a one-page document

17 that's been marked Exhibit 5216, looks like a March

18 19th, 2008 e-mail from Leticia Cabral at PacifiCare to

19 both you and Ms. Karman; is that right?

20      A.  Yes.

21      Q.  The e-mail refers to PacifiCare and Ms. Cabral

22 needing, quote, "a commitment date from UCLA for the

23 remaining outstanding files 3, 4, 5, 6, 8a, 10, and

24 11."  Do you see that, sir?

25      A.  Yes.
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 1      Q.  And this refers to the file, the roster

 2 reconciliation project, does it not?

 3      A.  Yes.

 4      Q.  And the Files 3 through 6, those are the ones

 5 that had been forwarded to your attention back in

 6 November of the prior year; is that right?

 7      A.  Yes.

 8      Q.  Looking back at Exhibit 5213, the Medical

 9 Group "Open Items" agenda that goes up where the latest

10 date is, the January 29, '08 date, do you have that,

11 sir?

12      A.  Yes.

13      Q.  Back in -- if you look over the entry for

14 December 5th, '07, at that point in time, you were

15 indicating to PacifiCare that those files, 3 through 6,

16 would be completed within about two weeks; is that

17 right?

18      A.  Yes.

19      Q.  So by the time we get up to Exhibit 5216,

20 we're all the way up some four months later; is that

21 right?

22      A.  Yes, four months -- a little over three

23 months, yes.

24      Q.  Looking at Exhibit 5216, sir, the second

25 sentence of text begins, "As we would like to have this
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 1 project completed as soon as possible."  Do you see

 2 that, sir?

 3      A.  Yes.

 4      Q.  It was your understanding back in March 2008

 5 that completion of the roster reconciliation project

 6 was needed as soon as possible in order to prevent any

 7 future United and PacifiCare PPO claims issue

 8 pertaining to UCLA providers, correct?

 9      MS. ROSEN:  Calls for speculation.  It's not his

10 claims system.

11      THE COURT:  I'm sorry.  Could you --

12          (Record read)

13      THE COURT:  I'll allow it.

14          Do you know?

15      THE WITNESS:  Yes.

16      THE COURT:  5217 is an e-mail with a top date of

17 April 8th, 2008.

18          (Respondent's Exhibit 5217, PAC0866738 marked

19           for identification)

20      MR. KENT:  Q.  Show you a one-paged document, sir,

21 that's been marked as Exhibit 5217, Bates number last

22 four digits of 6738.  Top e-mail is from Martha Karman

23 of your staff to Connie Wong and others at PacifiCare,

24 correct?

25      A.  Yes.
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 1      Q.  And the second e-mail is from Leticia Cabral

 2 at PacifiCare to Ms. Karman with a copy to you and

 3 others, correct?

 4      A.  Yes.

 5      Q.  And looking at the second e-mail, the one from

 6 Leticia Cabral to Ms. Karman on your staff, she

 7 indicates that, as of the date 4 -- or April 8th, 2008,

 8 PacifiCare had not yet received Files 3 through 6 or 8a

 9 and 10.  Do you see that, sir?

10      A.  Yes.

11      Q.  This applies to the roster reconciliation

12 project?

13      A.  Yes.

14      Q.  So now we're at a point, April 8th, 2008,

15 where we're almost a month past that last exhibit I

16 showed you, 5216, correct?

17      A.  Yes.

18      Q.  Again, in this second e-mail, the one from

19 Ms. Cabral to Ms. Karman, in the second paragraph of

20 text she emphasizes that PacifiCare would like to have

21 this project complete as soon as possible in order to

22 prevent any future United/PacifiCare PPO claims issue

23 pertaining to UCLA providers.  Do you see that, sir?

24      A.  Yes.

25      Q.  You would agree with that statement -- let me
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 1 withdraw that.

 2          You would agree that avoiding future claims

 3 issues was a primary purpose of this roster

 4 reconciliation project?

 5      A.  Part of, yes.

 6      Q.  Now, when you were here last time in February

 7 to testify, I believe you -- you indicated that at some

 8 point in calendar year 2007, I guess toward the end of

 9 the year, you had -- or your medical group had

10 performed some analysis on prior claim payments made by

11 PacifiCare; is that right?

12      A.  Yes.

13      Q.  I think that analysis had been performed in

14 September 2007; is that right?

15      A.  That's when it was started, yes.

16      Q.  As a result of that analysis, your medical

17 group sent -- I believe you characterized it as several

18 hundred appeal letters to PacifiCare?

19      A.  Yes.

20      Q.  And I think you testified that PacifiCare's

21 response was, in some instances, to make payment on

22 those claims that were the subject of the appeal

23 letters in full, on others make partial payments, and

24 on some others request some additional information?

25      A.  In some, correct.  In some there were no
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 1 responses received.

 2      Q.  Right.  And you did say that an ongoing number

 3 of claims were not paid or denied?

 4      A.  Those were non-paid claims not related to the

 5 appeals.  Two separate issues.  There was the non-paid,

 6 non-responded.  Then there were the underpayment

 7 appeals -- two separate.

 8      Q.  One of the results you were complaining about

 9 is it increased the amount of work for you and your

10 team?

11      A.  Yes.

12      Q.  So you decided to take a different approach?

13 When I say "a different approach," stop sending the

14 individual appeal letters and start putting the claim

15 rebill issues on spreadsheets; is that right?

16      A.  Yes, there was an agreement for both parties,

17 yes.

18      Q.  And that process -- if I recall right, you

19 said that at about the same time you made that switch

20 in strategy, PacifiCare assigned a particular provider

21 network relations person to the medical group to work

22 with you?

23      A.  About that time, yes.  There were a couple

24 different representatives throughout the time period,

25 but yes, I believe that's correct.
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 1      Q.  The particular gentleman who was assigned

 2 about the same time you made this switch in strategy,

 3 that was Tom Bussiere, B-U-S-S-I-E-R-E?

 4      A.  Prior to Tom was Jason, so I don't know

 5 exactly at what point each one was there, but Tom was

 6 the one that was more involved than Jason.  Yes.

 7      Q.  Tom was assigned at the same time you switched

 8 from sending individual appeal letters to going to the

 9 spreadsheet for claim rebills?

10      A.  Off the top of my head, I don't recall the

11 exact time.  But during that fall of '07 period would

12 be correct.  To my recollection, fall of '07 is when

13 that program was assigned his.

14      THE COURT:  5218 is an e-mail with a top date of

15 April 10th, 2008 with an April 10th, 2008 letter

16 attached.

17          (Respondent's Exhibit 5218, PAC0866740 marked

18           for identification)

19      MR. KENT:  Q.  Showing you a four-paged document

20 marked as Exhibit 5218, first page ends with the Bates

21 number digits 6740.  Looks like the cover is an April

22 10, 2008 e-mail to you and Ms. Karman, and then the

23 attachment is a three-paged letter.

24          Question to you, sir, is this an e-mail letter

25 you received in April 2008?
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 1      A.  I believe so, yes.

 2      Q.  Looking over the first page of the letter,

 3 which is -- actually, the second page of the letter,

 4 Bates number 6742, look up at the top, the first full

 5 bullet point which begins, "Contacts at

 6 PacifiCare/United for claims/operational issues have

 7 changed.  Please note," did you see that, sir?

 8      A.  Yes.

 9      Q.  Did you see that the next -- the paragraph of

10 text immediately following that, there's a reference to

11 Tom Bussiere being appointed as the single point of

12 contact for the UCLA Medical Group for both PacifiCare

13 and United?

14      A.  Yes.

15      Q.  This is about the time you stopped sending

16 individual letters, appeal letters?

17      A.  Off the top of my head, I don't recall when we

18 did.  It was several months after.  So it could have

19 been spring of '08 or summer of '08, on or about that

20 time period, yes.

21      Q.  I realize we're talking about a little over

22 two years ago.  So does this refresh your recollection

23 that Mr. Bussiere was assigned to the UCLA Medical

24 Group not in the fall of '08 but actually in the spring

25 of 2008?
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 1      A.  Yeah.  I don't recall saying fall of '08, but

 2 yes.

 3      Q.  So this refreshes your recollection, sir,

 4 about when Mr. Bussiere was first assigned to your

 5 medical group?

 6      A.  I don't know that I can agree to that

 7 completely because he would -- it's possible he was

 8 involved with us on some claims reconciliation prior to

 9 this actual program.  I don't know exactly when he

10 started working on the projects and when this title was

11 actually designated.

12          But he was involved -- prior to that, it was

13 Jason Davis.  So I don't know the exact timing of the

14 personnel.

15      Q.  So in fact you stopped sending individual

16 appeal letters before April 10th, 2008; isn't that

17 right?

18      A.  I don't know specifically if that's correct.

19 There was a time that they were stopped; that is true.

20 I don't know the time.

21      Q.  Look at the first page of the letter, which is

22 the second page of the exhibit.  We're at Bates 6741 --

23      A.  Yes.

24      Q.  -- the April 10, 2008 letter to you and

25 Ms. Karman.
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 1          If you look about halfway down the page under

 2 "Issue No. 1 - Roster Reconciliation."  And then

 3 there's a subheading of, "Status."  Are you with me so

 4 far?

 5      A.  Yes.

 6      Q.  The first item, the first bullet point is,

 7 "This project started in October 2007 when it was

 8 determined that significant amounts of claims issues

 9 and payment errors stemmed from an incomplete UCLA

10 roster in PacifiCare/United systems."  Do you see that,

11 sir?

12      A.  Yes.

13      Q.  So looking back, this roster reconciliation

14 project that now has been going on with PacifiCare and

15 your medical group since October 2007, that started

16 literally within a couple weeks of you providing that

17 roster information in the requested format back in

18 September 2007, correct?

19      A.  I believe that is correct.

20      Q.  Going to the second bullet point, "PacifiCare

21 and" -- "PacifiCare/United and UCLA established an

22 understanding of the process necessary to ensure the

23 correction of the roster.  This includes validating

24 UCLA tax IDs, validating the physicians under each tax

25 ID, and validating demographics for each physician
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 1 under each tax ID."  Do you see that, sir?

 2      A.  Yes.

 3      Q.  Do you agree that that's a fair

 4 characterization of the scope of this roster

 5 reconciliation project that your medical group and

 6 PacifiCare had undertaken?

 7      A.  Yes.

 8      Q.  Go to the next bullet point,

 9 "PacifiCare/United and UCLA mutually understand that

10 any and all claims issues will not be resolved until

11 such time the full roster reconciliation is complete."

12 Do you see that, sir?

13      A.  Yes.

14      Q.  Do you agree with that statement?

15      A.  I believe we had a mutual understanding that

16 it couldn't be solved until then, yes.

17      Q.  Looking at the next bullet point, sir,

18 "PacifiCare/United sent a total of 12 files" -- I'll

19 skip over the parenthetical -- "for review by UCLA over

20 the period October through December 2007."  Is that a

21 correct statement, sir?

22      A.  Yes.

23      Q.  Then the next sentence, "To date, six files

24 have been reviewed by UCLA with six files outstanding."

25 Is that a correct statement?



6563

 1      A.  I believe that, at the time, there were still

 2 some that were remaining, yes.

 3      Q.  Then to the next subheading, "Next Steps,"

 4 PacifiCare/United will begin updating individual files

 5 in its system as files are deemed complete, i.e., all

 6 outstanding follow-up questions resolved," that was

 7 your understanding of the process as well?

 8      A.  Yes.  We believed that, as the files were sent

 9 back from UCLA to PacifiCare, that they would be

10 reconciling and correcting the information that was in

11 the system based on our comments back to them.

12      Q.  Then the next bullet point, "UCLA will

13 establish reasonable time frames for completing the

14 review of outstanding files.  Temp staff has been

15 retained," you agree that that was a reasonable request

16 for PacifiCare to make to your medical group?

17      A.  Yes.

18      Q.  Then the last bullet point, "Establish

19 timeline for roster reconciliation completion," you

20 agree that that was a fair request on PacifiCare's

21 part?

22      A.  Yes.

23      Q.  Moving to Issue No. 2, "Claims Operations,"

24 the subheading "Status," the first item, "Any further

25 claims projects will be pended until such time both
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 1 United" -- "PacifiCare/United and UCLA agree that a

 2 full roster reconciliation is complete."  That's

 3 consistent with your understanding at the time?

 4      A.  Yes.

 5      Q.  By "pended" in that sentence, it means that

 6 PacifiCare would stop processing any rebills and

 7 appeals at that point in time pending completion of the

 8 roster reconciliation?

 9      MS. ROSEN:  Assumes facts not in evidence, your

10 Honor.

11      THE COURT:  Overruled.

12          If you know.

13      THE WITNESS:  This says "projects," so I believe

14 this might be referring to the spreadsheets.  The

15 individual appeals had already been submitted prior to

16 that time.

17      MR. KENT:  Q.  Wait a minute, sir.  You say that

18 the spreadsheets started that switch in strategy from

19 individual letters, the spreadsheets started at about

20 the time Mr. Bussiere was assigned to the medical

21 center --

22      MS. ROSEN:  Objection, ambiguous --

23      MR. KENT:  Q.  -- is that right?

24      MS. ROSEN:  -- as to "spreadsheets."

25      THE COURT:  Overruled.
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 1      THE WITNESS:  Yes.

 2      MR. KENT:  Q.  Mr. Bussiere is just being assigned

 3 at about the time of this letter, correct?

 4      A.  Yes, but this makes reference to projects.

 5 The appeals letters had already been sent months prior

 6 to that.  So they were still -- already out there prior

 7 to the spreadsheets starting.

 8      Q.  Did you send any spreadsheets as of the date

 9 of this letter, sir?

10      A.  I believe there were some spreadsheets, yes.

11      Q.  And the work on those had been stopped?

12      A.  At the time -- the early projects were related

13 to some chemo claims, which were different.  So from my

14 recollection, I don't recall exactly when the claims

15 spreadsheets -- non-chemo, non-anesthesia -- exactly

16 started.

17      Q.  At the time of this letter, the parties had

18 agreed that any rebilling or rework of appeals would be

19 pended as well?

20      A.  It specifically states "further claims

21 projects."  So it already -- was already submitted.  It

22 was our understanding they were going to complete those

23 because it says "further claims projects."

24      Q.  So it's your understanding that ones that were

25 already in the door were going to continue?
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 1      A.  That was our understanding, yes, various

 2 projects.

 3      Q.  Well, then let's go over to the next point,

 4 sir.

 5          "Note" -- and I'm at the top of the Bates Page

 6 6742 -- "Excluded from pending are manually processed

 7 claims related to reductions on Anesthesia claims

 8 billed without Medicare modifiers.  Please continue to

 9 work with Lydia Calderon on this issue.  As of our last

10 meeting on April 8, 2008, Lydia is still waiting for

11 the information needed from UCLA to process a report

12 dating back to January 2008."

13          Do you see that, sir?

14      A.  Yes.

15      Q.  So the -- it's your understanding that, as to

16 anesthesia claims, pending rebill or rework projects

17 would continue?

18      A.  Yeah.  Anesthesia isn't handled out of our

19 office, so those were handled separately.

20      Q.  This was a project that had been submitted

21 before the date of this letter, April 10th, 2008,

22 correct?

23      A.  Yes, anesthesia projects have been ongoing and

24 still continue since 2004 between UCLA and United.

25      Q.  The exception to this agreement that your
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 1 medical group had with PacifiCare about pending or

 2 halting ongoing rework or rebill projects, the

 3 exception to that involved a prior pending project,

 4 correct?

 5      A.  The anesthesia project was exclusively United.

 6 It wasn't PacifiCare.

 7      Q.  The exception to this agreement between the

 8 Medical Group and PacifiCare/United to stop or pend all

 9 outstanding rework or rebill projects, the exception

10 pertained to a project that already had been submitted

11 and was being worked on, correct?

12      A.  I don't agree.  As I look at this, it says any

13 further claims projects would be pended.  But the

14 anesthesia files for United were continuing on a

15 monthly basis.  To my knowledge, that didn't stop; that

16 continued.

17      Q.  All right.  Sir, this refers to a project that

18 had been based on a report submitted back in January

19 2008.  Do you see that?

20      A.  Yes.

21      Q.  And that was sometime prior to the date of

22 this letter, correct?

23      A.  Yes.

24      Q.  And it was sometime prior to the agreement

25 that the parties reached about pending rebill and
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 1 rework projects, correct?

 2      A.  I guess I still have a disagreement with the

 3 first bullet point and the second bullet point being

 4 two different issues.  The second --

 5          Should I go on, Judge?

 6      THE COURT:  You can explain your answer.

 7      THE WITNESS:  The first one is referring to

 8 further claims projects.  The second one is talking

 9 about they're expecting another project related to

10 anesthesia.  So that project, which would then be a

11 further project, they agreed that they would continue

12 to work on.  But other non-anesthesia claims after that

13 date would be pended.  That is my understanding of what

14 the agreement was.

15      MR. KENT:  Q.  Did you ever write back or

16 communicate back to the PacifiCare people saying that

17 you thought that they should continue working on the

18 previously submitted rebill and appeal claims projects?

19      A.  We had numerous conversations.  And, yes, I

20 would say that we did request those be worked, yes.

21      Q.  You requested those be worked even though

22 there was agreement on both sides that the data, the

23 roster date that PacifiCare had for the Medical Group

24 physicians had some inaccuracies in them?

25      MS. ROSEN:  Objection, argumentative and it
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 1 assumes facts not in evidence.

 2      THE COURT:  Overruled.

 3      THE WITNESS:  Yes, because we identified the

 4 claims that were not paid correctly, and they had the

 5 information to correct those payments.

 6      MR. KENT:  Q.  Did you commit this understanding

 7 of yours to writing?

 8      A.  To my knowledge, no.  We had mostly phone

 9 calls with United.  We had regularly scheduled phone

10 calls to discuss the operation issues.

11      Q.  In fact, at this point April 2008, all appeal

12 claim and rework projects were pended, were stopped,

13 correct?

14      A.  I believe they did stop working on those

15 projects, correct.

16      Q.  Before I lose track, on that second page of

17 the letter, the third page of the exhibit, Bates 6742,

18 back to this issue about the anesthesia claims --

19      MS. ROSEN:  Objection, relevance, your Honor.

20 This is United.  The testimony has been that these are

21 United claims.

22      MR. KENT:  Well, it isn't.  So....

23      THE COURT:  What's the relevancy?

24      MR. KENT:  I think there's PacifiCare claims in

25 there too.
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 1      THE COURT:  Okay.

 2      THE WITNESS:  No.  The anesthesia claims were

 3 specifically to United projects and the modifiers.  It

 4 specifically addresses the issue about the Medicare

 5 modifiers that was exclusive to United claims, which

 6 has been an ongoing issue between UCLA and United from

 7 2004 through October 2008, when it was resolved.

 8      MR. KENT:  Q.  Maybe we can agree to disagree.  My

 9 question, though, sir, was why was it taking three

10 months to get a response back to Lydia Calderon on the

11 issue of the anesthesia claims?

12      A.  I can't speak to that.  Our office does not

13 handle anesthesia claims.

14      THE COURT:  5219 is an e-mail with a top date of

15 June 6th, 2007 and attachment.

16          (Respondent's Exhibit 5219, PAC0866731 marked

17           for identification)

18      MR. KENT:  Q.  Showing you a four-paged document

19 that's been marked as 5219, first page has a Bates

20 number that ends in the digits 6731.  This is a copy of

21 a June 6th, 2007 e-mail to you from Bertha Cabral,

22 PacifiCare.

23      A.  Yes.

24      Q.  And the purpose of this e-mail was to, among

25 other things, ask that -- look at the first paragraph,
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 1 second line -- that certain UCLA tax ID numbers

 2 validated?

 3      A.  Yes.

 4      Q.  The date of this is June 6th, 2007.  So it

 5 really predates when that big roster reconciliation

 6 project started; is that right?

 7      A.  Yes.

 8      Q.  But as we got into the roster reconciliation

 9 project, the efforts at validating UCLA tax ID numbers

10 continued.  Would that be a fair statement?

11      A.  Yes.

12      Q.  Mr. Rossie, over the course of time -- I'll

13 ask you to look over at the second and third page of

14 this exhibit, which I understand to be the Zip file

15 which was attached to Ms. Cabral's e-mail.

16          The question to you, sir, is did you or your

17 team over the course of the roster reconciliation

18 project validate all of these anesthesia provider

19 numbers, the three of them?

20      A.  I don't know off the top of my head, but I

21 believe that is correct.

22      Q.  And during the course of the project, you or

23 your team validated one way or another all of these

24 non-anesthesia provider numbers?

25      A.  I believe that is correct.
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 1      THE COURT:  Exhibit 5220 is an e-mail with a top

 2 date of September 14th, 2007.

 3          (Respondent's Exhibit 5220, PAC0866728 marked

 4           for identification)

 5      MR. KENT:  Q.  Mr. Rossie, showing you what's been

 6 marked as Exhibit 5220, a two-paged e-mail chain, top

 7 one is December 14, 2007.  Do you recognize this as an

 8 e-mail chain -- two e-mails that were sent to you?

 9      A.  Yes.

10      Q.  Looking at the second e-mail, the one December

11 7th, 2007, reference to, "As we are working on the UCLA

12 roster reconciliation project, we have noticed that

13 there are numerous providers which are appearing within

14 the 'UCLA Alpha Roster in Excel' document that are not

15 anesthesiologist providers based on tax identification

16 numbers."  Do you see that, sir?

17      A.  Yes.

18      Q.  Then it goes on, "In the past, UCLA Medical

19 Group has indicated that tax identification numbers" --

20 and then it lists three numbers including the middle

21 one "[ID NUMBER]219 should only be utilized for UCLA

22 Anesthesiology Department and UCLA Department of

23 Anesthesiology."  Do you see that, sir?

24      A.  Yes.

25      Q.  Then your response, sir -- well, let me ask
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 1 you first.  Do you recall responding to this December

 2 7th, 2007 e-mail?

 3      A.  Off the top of my head, no.  I know that we

 4 did have discussions specifically related to the

 5 [ID NUMBER]219 number because that is the UCLA MG, UCLA

 6 Medical Group, Tax ID number.  And it should apply to

 7 all providers.

 8          And one time, there was an issue where I sent

 9 an e-mail where that number was related to a different

10 department and not all the doctors.  So I do know we

11 had discussions about "219" numbers.

12      MR. STRUMWASSER:  Go ahead and finish your answer.

13      THE WITNESS:  The other tax ID numbers I don't

14 know off the top of my head.

15      MR. STRUMWASSER:  We just got a TIN in the record.

16      THE COURT:  Yes, we shouldn't be putting those

17 numbers in there.

18      MR. STRUMWASSER:  How about this.  Since there

19 may be some issue of identification, maybe could we

20 just leave the last three digits in?

21      THE COURT:  Yes, let's do that.

22      THE WITNESS:  You might need to use more than

23 three digits because some of them in the UCLA list --

24 some of the last three digits are similar.  You might

25 want to use four.
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 1      MR. STRUMWASSER:  Three is what's commonly used,

 2 so I think we have to err on the side of security here.

 3      THE WITNESS:  Okay.

 4      THE COURT:  If it turns out that we're starting to

 5 use two of the same numbers, maybe somebody could say

 6 something.  For now, let's use the last three numbers.

 7      MR. STRUMWASSER:  If this document will be going

 8 into an envelope then we always have something we can

 9 look at.

10      THE COURT:  Right.

11      MR. KENT:  Why don't we push on.

12      THE COURT:  All right.

13      MR. KENT:  Q.  According this top e-mail, December

14 14th, 2007 from Ms. Cabral to you, she was asking you

15 for an update on her prior e-mail, is that right?

16      A.  Yes.

17      Q.  By now, December 14th, 2007, the parties are

18 in the process of the roster reconciliation project; is

19 that right?

20      A.  Yes.

21      THE COURT:  5221 is an e-mail chain with a

22 beginning top date of December 17th, 2007.

23          (Respondent's Exhibit 5221 PAC0866721 marked

24           for identification)

25      MR. KENT:  Q.  Mr. Rossie, show you a three-page
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 1 document that's been marked as 5221.  If you'll go back

 2 to the second page, the e-mail that begins in the

 3 middle of the page, December 7th, 2007, that's another

 4 copy of Ms. Cabral's e-mail to you; is that right?

 5      A.  Yes.

 6      Q.  The one we just looked at?

 7      A.  Yes.

 8      Q.  The one that says, "In the past, UCLA Medical

 9 Group has indicated that certain tax ID numbers should

10 only be utilized for UCLA Anesthesiology Department";

11 is that right?

12      A.  Yes.

13      Q.  Then if you go up to the top e-mail on this

14 page, it's copied to you from a Senita, S-E-N-I-T-A,

15 Craigen, C-R-A-I-G-E-N, to Leticia Cabral.  Do you see

16 that, sir?

17      A.  Yes.

18      Q.  And Ms. Craigen is indicating that the UCLA

19 physician, in particular Dr. Kempert, K-E-M-P-E-R-T, is

20 a pediatrician and not an anesthesiologist; is that

21 right?

22      A.  That's what it says.  I don't know her

23 specialty off-hand, but that's what's indicated in the

24 document, yes.

25      Q.  I'd like you to go over to the first page, the
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 1 bottom e-mail.  Ms. Cabral responds back to

 2 Ms. Craigen.  It's a December 17th, 2007 e-mail, and in

 3 the third paragraph, Ms. Cabral is asking for

 4 information about which department or departments

 5 within UCLA use two tax ID numbers including the

 6 certain tax ID number ending with the digits 219; is

 7 that correct?

 8      A.  Yes.

 9      Q.  Then the top e-mail on the first page, the

10 December 17th, 2007 e-mail from Ms. Craigen back to

11 Ms. Cabral, indicates that the e-mail [sic] ending in

12 the digits 219 is to identify the UCLA Medical Group

13 but is not for anesthesiology; is that right?

14      A.  When you say "it's not for anesthesiology,"

15 it's in addition to the regular department

16 anesthesiology TIN.

17      Q.  But it's not particular for anesthesiologists?

18      A.  It's not exclusive to, correct.

19      Q.  So it shouldn't be tied to an anesthesiology

20 fee schedule, correct?

21      A.  I believe that's correct.

22      THE COURT:  Exhibit 5222 is e-mail top date of

23 February 17th, 2008.

24          (Respondent's Exhibit 5222 PAC0866708 marked

25           for identification)
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 1      MR. KENT:  Q.  Showing you a one-page e-mail

 2 that's been marked Exhibit 5222 from you to Anne

 3 Harvey, ends in Bates number 6708, is this a copy of an

 4 e-mail you authored?

 5      A.  Yes.

 6      Q.  Ms. Harvey, I believe we talked about earlier,

 7 she's with PacifiCare, correct?

 8      A.  Yes.

 9      Q.  You're asking her to have a report prepared

10 for you showing the total amount of claims for the UCLA

11 Department of Anesthesia; is that correct?

12      A.  Yes.

13      Q.  Then you refer to a tax ID number which ends

14 with the digits 219; is that correct?

15      A.  Yes.  That was an error.  Yes.

16      Q.  You folks have lots of tax ID numbers, right?

17      A.  Yes.

18      Q.  So it can get a little confusing, can't it,

19 sir?

20      A.  Yes.  This specific issue is related to United

21 anesthesia, though.

22      Q.  But the whole issue of TIN numbers and which

23 department they go to can get confusing, can't it, sir?

24      A.  Yes.

25      MS. ROSEN:  Objection.
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 1      THE COURT:  Overruled.

 2      MR. KENT:  Q.  So we understand, why does UCLA

 3 have such a -- let me call it a robust number of tanks

 4 ID numbers?

 5      A.  As it's been explained to me, within UCLA,

 6 departments are responsible for themselves.  So for the

 7 most part, each division and department has a separate

 8 tax ID number to monitor their dollars.

 9      Q.  So put differently, the reason for this robust

10 number of tax ID numbers used by the UCLA Medical Group

11 has to do with its own internal management decisions?

12      MS. ROSEN:  Objection, asked and answered.  It was

13 also in the prior testimony.

14      THE COURT:  Overruled, overruled.

15      THE WITNESS:  Answer?

16          Yes.

17      MR. KENT:  Q.  Let me ask you, sir, what did do

18 you to prepare for your testimony here today?

19      A.  What did I do to prepare?  At the end of my

20 testimony in February, I was asked to produce documents

21 related to contracts and spreadsheets.  Those were

22 prepared and presented to the Department legal counsel.

23          We met to go over what those documents were,

24 had conversations to go over some questions related to

25 those documents and met yesterday to go over those
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 1 documents again.

 2      Q.  So we're talking about two meetings?

 3      A.  Meetings?  Yes, there were, to my

 4 recollection, two meetings between February and

 5 yesterday.

 6      Q.  When was the first meeting?

 7      A.  Sometime in either late March or early

 8 April -- I'm sorry.  Either late April or early May

 9 when we gave the documents.

10      Q.  When you say "documents" --

11      A.  The documents the Court requested.

12      Q.  Okay.  So I'm clear, those documents were

13 provided to CDI at the end of April or the beginning of

14 May?

15      A.  I'm sorry, the end of March, beginning of

16 April.  And then there were questions after that, yes.

17 We're in May.  Sorry.

18      Q.  What were the questions?

19      A.  "What was the information that was given?"

20 "What's in those documents?"

21      Q.  What did you explain?

22      A.  What were in the contracts.  There were

23 questions of what you produced in February, was it

24 different, did I find differences?  Yes, there were

25 some documents that were in that original group that
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 1 you had given in February.  And then the information,

 2 the data elements that were on those spreadsheets and

 3 the other supporting documents to validate the

 4 PacifiCare membership.

 5      Q.  What did you explain about the data elements

 6 that were on those spreadsheets?

 7      A.  What they were.

 8      Q.  What was the explanation?

 9      A.  What each category was.

10      Q.  Did you characterize what those spreadsheets

11 were?  Let me ask you, how many spreadsheets were

12 there?

13      A.  Several.

14      Q.  Six, right?

15      A.  I don't know the exact number, but I wouldn't

16 be surprised if that was the exact number, yeah.  There

17 were several.

18      Q.  Did you prepare those spreadsheets?

19      A.  No.  My people in my office did.

20      Q.  Do you understand the data that's on there?

21      A.  Yes.

22      Q.  Did the CDI lawyers go over with you, when you

23 met in either meeting, what questions you might be

24 asked today?

25      A.  Yes.
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 1      Q.  What did they tell you?

 2      A.  She was going to -- Andrea would ask me

 3 certain questions about some of those spreadsheets.

 4      Q.  What questions?

 5      A.  Go through what the fields are in each

 6 category, were they submitted to PacifiCare, what the

 7 time frame was of the reports, what the claim time

 8 frame is of those reports.

 9      Q.  Anything else?

10      A.  I am sure there was.  I can't remember

11 everything.  It was all related to the spreadsheets and

12 a couple questions related to contracts --

13      Q.  Did you take any notes?

14      A.  -- and to my testimony and to reviewing prior

15 testimony.

16      Q.  Did you take any notes?

17      A.  Did I take any notes?

18      Q.  Yes.

19      A.  A little piece of note just to refer to the

20 exhibits that were entered in February, to remember the

21 numbers.

22      Q.  Did the CDI lawyers give you any documents?

23      A.  We did review some documents, yes.

24      Q.  Which ones?

25      A.  Some of the documents that are here.
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 1      Q.  Any documents that are not there?

 2      A.  I do believe the stack is larger than this.

 3 So I do believe there are other documents, yes.

 4      Q.  Did you bring copies with you?

 5      A.  No.

 6      Q.  Are they back in your office?

 7      A.  They would be in my suitcase in my hotel.

 8      Q.  These are documents you went over yesterday?

 9      A.  We did not go through them.  I was handed

10 them, and I went through them.  They touched on some of

11 the categories of the reconciliation process, some of

12 the claims issues.  Wasn't anything that I can recall

13 specific as standing out, other than a categorization

14 of what the type of documents were and what they

15 related to.

16      MR. KENT:  This might be a good time to take the

17 noon recess.

18      MR. STRUMWASSER:  Can I inquire as to Mr. Kent's

19 estimate because Mr. Rossie has a medical appointment

20 in L.A. and needs to be on a 4:00 o'clock flight

21 tonight.

22      THE COURT:  Okay.  How are we doing?

23      MR. KENT:  Well, we can finish today.  I don't

24 know that we can finish by 3:00 p.m.

25      THE COURT:  Okay.  Well, do you want to take an
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 1 hour break for lunch and try and do it?

 2      MR. STRUMWASSER:  Sure.

 3      THE COURT:  Yes?

 4      MR. STRUMWASSER:  Because we'll have some stuff

 5 too.  If he thinks he's coming up to 3:00 -- and 3:00

 6 actually doesn't get you on a 4:00 o'clock plane.

 7 Let's do the hour; let's see where we are.

 8      THE COURT:  Okay.

 9      MR. KENT:  We'd like to finish Mr. Rossie.

10      THE COURT:  I would too, but I'm not sure what to

11 do about it.  Why don't we return at 1:00 o'clock and

12 see what we can do.

13          We'll go off the record.

14          (Whereupon, the luncheon recess was taken

15           at 11:56 o'clock a.m.)

16

17

18

19

20

21

22

23

24

25
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 1                    AFTERNOON SESSION

 2                        ---o0o---

 3          (Whereupon, all parties having been

 4           duly noted for the record, the

 5           proceedings resumed at 1:10 p.m.)

 6      THE COURT:  We'll go back on the record.  So

 7 Mr. Rossie, we'll accommodate you.  When do you need to

 8 leave today?

 9      MR. STRUMWASSER:  Maybe we should go off the

10 record.

11          (Discussion off the record)

12      THE COURT:  So, then, we are going to adjourn for

13 today.  We're doing Mr. Bugiel tomorrow at 9:00

14 O'clock.  And there may be some problems.  We may have

15 to bring him back.  And then Ms. Vonderhaar will be the

16 17th, 18th for sure.  And Mr. Rossie is coming back on

17 the 20th; is that correct?

18      MS. ROSEN:  What about the 19th?  Do we have

19 Ms. Vonderhaar on the 19th?

20      MR. KENT:  Yes.

21      THE COURT:  And there's no reason short of, you

22 know, whatever problems, that we can't go to 4:00 every

23 day?

24      MR. STRUMWASSER:  No, no problem.

25          I guess -- thank you very much.  We'll go off
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 1 the record.

 2          (Whereupon, the proceedings adjourned

 3           at 1:18 o'clock p.m.)

 4
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 1 STATE OF CALIFORNIA     )

                        )   ss.

 2 COUNTY OF MARIN         )

 3          I, DEBORAH FUQUA, a Certified Shorthand

 4 Reporter of the State of California, duly authorized to

 5 administer oaths pursuant to Section 8211 of the

 6 California Code of Civil Procedure, do hereby certify

 7 that the foregoing proceedings were reported by me, a

 8 disinterested person, and thereafter transcribed under

 9 my direction into typewriting and is a true and correct

10 transcription of said proceedings.

11          I further certify that I am not of counsel or

12 attorney for either or any of the parties in the

13 foregoing proceeding and caption named, nor in any way

14 interested in the outcome of the cause named in said

15 caption.

16          Dated the 17th day of May, 2010.

17

18

19                                 DEBORAH FUQUA

20                                 CSR NO. 12948

21
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23

24

25



6587

 1            BEFORE THE INSURANCE COMMISSIONER

 2                OF THE STATE OF CALIFORNIA

 3   OAKLAND, CALIFORNIA, DEPARTMENT B, RUTH ASTLE, JUDGE

 4                          -oOo-

 5 IN THE MATTER OF                    ) UPA 2007-00004

 6 PACIFICARE LIFE AND HEALTH INSURANCE) OAH 2009061395

 7 COMPANY,                            ) MAY 13, 2010

 8            RESPONDENT.              )

 9 ___________________________________ ) Volume 52

10

11           REPORTER'S TRANSCRIPT OF PROCEEDINGS

12

13 APPEARANCES:

14 FOR THE PLAINTIFF:

15 STRUMWASSER & WOOCHER, LLP

BY:  MICHAEL J. STRUMWASSER,

16 FREDRIC D. WOOCHER,

BRYCE A. GEE,

17 JONATHAN D. KROP, ATTORNEYS AT LAW

10940 WILSHIRE BLVD., SUITE 2000

18 LOS ANGELES, CALIFORNIA  90024

TEL (310) 576-1233 FAX (310) 319-0156

19

CALIFORNIA DEPARTMENT OF INSURANCE

20 LEGAL DIVISION

ADAM M. COLE, GENERAL COUNSEL

21 ANDREA G. ROSEN, ATTORNEY AT LAW

300 CAPITOL MALL, 17TH FLOOR

22 SACRAMENTO, CALIFORNIA 95814

TEL (916) 492-3508 FAX (916) 492-3526

23

24                CALIFORNIA REPORTING, LLC

                   52 LONGWOOD DRIVE

25                   SAN RAFAEL, CA 94901



6588

 1 FOR THE RESPONDENT:

 2 SONNENSCHEIN NATH & ROSENTHAL, LLP

BY:  RONALD D. KENT,

 3 STEVEN A. VELKEI,

FELIX T. WOO,

 4 600 SOUTH FIGUEROA STREET, SUITE 2500

LOS ANGELES, CALIFORNIA  90017-5704

 5 TEL (213) 623-9300 FAX (213) 623-8824

 6

THOMAS E. MCDONALD,

 7 CATHERYN EVANS, ATTORNEYS AT LAW

525 MARKET STREET, 26TH FLOOR

 8 SAN FRANCISCO, CALIFORNIA  94105

TEL (415) 882-5000 FAX (415) 882-0300

 9

10

11 ALSO PRESENT:

12

13 MS. De La TORRE

14

15 REPORTED BY DYNELE SIMONOV, CSR NO. 11211

16

17

18

19

20

21

22

23

24

25



6589
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 6 CLAIMANT

EXHIBIT NO.                                       IDENT.

 7

579  10/24/05 Claims Header Inquiry, PAC0849563     6599

 8 580  2/17/06 Integration Planning Form, PAC0354174  6603

 9 581  7/08 UHC Audit & Recovery Operations           6612

     Acquisitions/Integrations, PAC0193665

10

582  5/3/10 email from McDonald to Gee              6676

11

583  PacifiCare Life and Health Standard            6684

12      Overpayments June - December 200

13 584  Spreadsheets, top Claim UID 6693064, 12/12/06  6689

     Document Sent Date

14

585 Spreadsheet, first claim UID 10680223, Claim    6693

15     Paid Date 2/28/05

16 586  4,471-line spreadsheet, first Claim            6696

     UID 10680223

17
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     UID 6908488

19
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 1 WEDNESDAY, MAY 13, 2010; 9:00 A.M. DEPARTMENT A; ELIHU

 2 HARRIS STATE BUILDING; 1515 CLAY STREET; RUTH ASTLE,

 3 ADMINISTRATIVE LAW JUDGE

 4                          -oOo-

 5           THE COURT:  This is on the record before the

 6 Insurance Commissioner of the State of California.  In

 7 the matter of PacifiCare Life and Health Insurance

 8 Company.  This is OAH Case Number 2009061395.  Agency

 9 number UPA 200700004.  Today's date is May 13th.  2010.

10           Counsel are present and respondent is present

11 in the person of Ms. De La Torre.

12           I believe we were continuing with a witness.

13           MR. McDONALD:  The Department had called Mr.

14 Bugiel.

15           THE COURT:  You have been previously sworn and

16 you are still under oath.  If you could please state

17 your name and spell it for the record.

18                      BRIAN BUGIEL,

19           Called as witness, having been previously

20 sworn, testified as follows:

21 BY MR. STRUMWASSER:

22      Q.   Good morning, Mr. Bugiel.  Nice to see you

23 again.

24           When you testified here on February 10th, you

25 stated that some time around May of 2008, you learned
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 1 that PacifiCare, not ARO, not the vendors, but

 2 PacifiCare, some PacifiCare claims platform had the

 3 capability to send out first letters.  Do you recall

 4 that?

 5      A.   I do.

 6      Q.   At the time you said you did not know whether

 7 RIMS was such a platform that could send out first

 8 letters.  Do you remember that?

 9      A.   Correct.

10      Q.   Do you know today whether RIMS in 2008 could

11 send out first letters?

12      A.   The actual claims system does not, to my

13 knowledge, have the ability to send the letter.

14      Q.   The way you phrased that suggests that there

15 is some other system that does.

16      A.   There was -- in the policy and procedures that

17 governed the overpayment process, there was a database

18 which would -- I don't know if it generated the letter,

19 but that is where they would indicate that the letter

20 would need to be sent.  I'm not certain as to how the

21 actual letter was produced, however.

22      Q.   By the Policy and Procedure Manual, am I

23 correct that you are referring to Exhibit 381 in

24 evidence, which I will hand you a copy to you.

25           Is that the Policy and Procedures Manual that
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 1 you just referred to, Mr. Bugiel?

 2      A.   Yes.

 3      Q.   Can you tell us where here that capability is

 4 referred to?

 5      A.   On the page ending in 366, item number four.

 6      Q.   So that discussion starts on 365, right?

 7      A.   Correct.

 8      Q.   It refers to "Overpayment Recovery Team,

 9 (recovery Specialist process)".   What is the

10 Overpayment Recovery Team in this context?

11      A.   I'm not familiar with how their organization

12 was structured.

13      Q.   But this is an organizational entity that was

14 in PacifiCare in 2008?

15      A.   It was in PacifiCare.  I am not certain of the

16 timing that it stopped operations, however.

17      Q.   So what you glean from these two pages is that

18 that team had a process for recoveries.  We have

19 referred to Exhibit A.  Do we have that here in this

20 document?  Oh, yes, there it is.  It is the last page.

21 Do you know what this is, 373, page 373, it looks like a

22 screen shot.  Is it?

23      A.   I have never seen that screen shot, no.

24      Q.   So when a -- do you interpret this document on

25 365 to say that when a recovery Specialist is seeking to
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 1 recover an overpayment, he or she adds a recovery

 2 worksheet to the overpayment database?

 3      A.   Yes, that is my understanding of this policy.

 4      Q.   On the next page, Item four, is it that

 5 database will generate the overpayment letter, right?

 6      A.   That is the process, yes.

 7      Q.   By overpayment letter, that is what we are

 8 talking about is the first letter?

 9      A.   Correct.

10      Q.   You don't know whether there were Overpayment

11 Recovery Teams at PacifiCare in 2008; is that right?

12      A.   I understand there were individuals that

13 managed this process.  How that organization was

14 structured, I am not familiar.

15      Q.   So what we have on the second page, 357 is --

16 missing a page, right, we are missing the first page of

17 the overview.

18           MR. STRUMWASSER:  Let the record show that Mr.

19 McDonald and I are amused.

20           THE COURT:  I am not sure that that is true.

21 If you go back to the first page after the bold line, it

22 says "Overview" and then it says "continued on next

23 page".

24           MR. McDONALD:  I would point to the fourth

25 line down where it says "page 1 of 18" and the next page



6594

 1 says "page 2 of 18".

 2           MR. KENT:  So the record should reflect that

 3 Mr. McDonald is not amused.

 4           MR. STRUMWASSER:  So I was responsible for

 5 holding up the confused wing of the group today.

 6 BY MR. STRUMWASSER:

 7      Q.   What we have then is an overview that talks

 8 about the processing of overpayment requests received

 9 from various departments in PacifiCare; right?

10      A.   Correct.

11      Q.   Do you have any information about how many

12 people were doing this in 2008?  How many recovery

13 specialists there were in 2008 at PacifiCare?

14      A.   I do not know the number, no.

15      Q.   So what we have is on page 360, Overpayment

16 Referral Spreadsheet Examiner Customer Service

17 Representative Process.  Is that sort of the beginning

18 of the Overpayment Referral?

19      A.   It appears from this that is where the

20 overpayment was identified, yes.

21      Q.   And somebody would prepare a spreadsheet that

22 would go into an overpayment database?  I am looking at

23 361.

24      A.   Yes, the spreadsheet from this would have had

25 the information about each overpayment.
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 1      Q.   And then 362 and 3 describes the process by

 2 which clerks would get that into the database; is that

 3 right?

 4      A.   Yes.

 5      Q.   And then 364 talks about assignment then of

 6 the Referral to somebody on the overpayment recovery

 7 team; is that right?  Recovery Specialist?

 8      A.   Yes.

 9      Q.   I should correct my question.  It is not

10 someone.  It is the database that does the assignment in

11 step two, right?

12      A.   I don't know if the database itself did the

13 assignment or a person did it, but it was assigned to a

14 recovery specialist.

15      Q.   Then we are on these two pages 365 and 366

16 that talk about generating a -- first of all populating

17 the non auto-populate fields in the overpayment database

18 right?  That is step one, right?

19      A.   Yes.  Step one is where they would begin their

20 process, yes.

21      Q.   And that consists of manually entering any

22 missing data, right?

23      A.   I'm assuming, but I do not know for certain.

24      Q.   Do you know where the data would come from

25 that did auto-populate?
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 1      A.   I do not.

 2      Q.   Item three is the Specialist is to document in

 3 the member's claim notes to file in QicLink the outcome

 4 of overpayment research, right?

 5      A.   That is what step three indicates.

 6      Q.   Do you read that, as I do, that the

 7 Specialist, the Recovery Specialist would research the

 8 reported overpayment and input his or her conclusions

 9 into QicLink?

10      A.   Based on these steps, yes.

11      Q.   Then the next page we have item four, which is

12 generate an overpayment letter.  Is it fair to assume

13 that you would only get to step four if step three did,

14 in fact, verify that there was an overpayment?

15      A.   That would be my assumption, yes.

16      Q.   Step five is to hit the Send Letter button.

17 And step six tells us that there are is going to be two

18 letters.  One goes to secondary documentation and one

19 goes to the payee, right?

20      A.   That's correct.

21      Q.   The secondary documentation is part of the

22 claim file, correct?

23      A.   I believe that is part of the claim file, yes.

24      Q.   During your testimony on February 10 I asked

25 you about these letters.  And I specifically asked you
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 1 whether we were talking about EOBs or an actual letter,

 2 and you confirmed that we were talking about a first

 3 letter; right?

 4      A.   Correct.

 5      Q.   You even were kind enough to refer me to

 6 Exhibit 381, which I didn't fully process mentally, but

 7 I now have.   And you testified that the first letters

 8 came from Recovery Specialists, right?

 9      A.   Yes.

10      Q.   You testified that images of these first

11 letters sent out by PHLIC would be accessible to the ARO

12 in 2008.

13      A.   That's correct.

14      Q.   Using a procedure ARO was given that you did

15 not know the name of, right?

16      A.   Yes.

17      Q.   Do you know the name now?

18      A.   I don't know that there was an actual

19 document.  It was described to us how we would locate

20 the images from the imaging system.

21      Q.   And is this overpayment database that is

22 described in 381 the web-based platform that you

23 described on February 10th?

24      A.   I believe the web-based application I was

25 referring to was the imaging system where we would see
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 1 the physical image of the letter.

 2      Q.   According to your February 10 testimony, you

 3 learned about these PacifiCare generated first letters

 4 because providers would sometimes show them to you;

 5 right?

 6      A.   Well, we knew they existed.  I'm not sure what

 7 you mean by providers would show them to us.

 8 Occasionally they would send in correspondence

 9 indicating that they had received this letter, yes.

10      Q.   I am going to read a passage to you from your

11 testimony on page 3765.

12           " QUESTION:  How do you know that it existed?

13           "ANSWER:   As ARO would reach out to the

14 providers for recovery, that provider may supply

15 documentation in a letter that came from PacifiCare."

16           Do you recall that testimony?

17      A.   Yes.

18      Q.   You testified you first learned about this

19 process -- the existence of this process -- in a May

20 2008 conference call with Ms. Berkel.

21      A.   That's correct.

22      Q.   You learned about it via the information about

23 two providers, Dr. Kildare Bloom and Dr. Mazer, correct?

24      A.   That's correct.

25      Q.   You testified that you had confirmed the
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 1 existence of a first letter with respect to Dr. Mazer,

 2 didn't you?

 3      A.   With Dr. Mazer -- when the issue was escalated

 4 to my attention and we performed the research, we

 5 identified that the PacifiCare systems indicated that a

 6 letter was sent.  A first letter was sent on that

 7 particular overpayment.

 8      Q.   A first letter, an initial letter, that was

 9 the phrase you used, right?

10      A.   Correct.

11      Q.   Now you are aware today, are you not, that the

12 Department of Insurance asked for a copy of the RIMS

13 records you examined, right?

14      A.   I am.

15           MR. STRUMWASSER:  Your Honor, I would like to

16 have marked as our next exhibit, a two-page document

17 that we received from PacifiCare.

18           THE COURT:  This is Exhibit 579.  This is

19 Claims Header Inquiry with a receive date of 10/24/05.

20           (Exhibit 579 marked for Identification.)

21           MR. STRUMWASSER:  This version has redaction,

22 but I don't think it is very good redaction.

23           THE COURT:  I can read it still.  I will go

24 over it with my marker to see if it will be better.

25           MR. STRUMWASSER:  I have unredacted copies for
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 1 Your Honor, Counsel and Witness.  Of course, that will

 2 not go in.

 3

 4 BY MR. STRUMWASSER:

 5      Q.   Mr. Bugiel, is this the -- does this document

 6 contain the RIMS records that you referred to in your

 7 testimony on February 10th?

 8      A.   Yes.

 9      Q.   Do you see any reference here to a first

10 letter as opposed to an EOB?

11      A.   If the worksheet comments and worksheet notes,

12 while it does not specifically state a first letter, the

13 comment is indicating that there was a corrected claim

14 which resulted in an overpayment of that amount.

15      Q.   Well, actually the comment says this is a

16 corrected EOB, right?  Actually, it says, "This is an

17 corrected EOB."

18      A.   Correct.  This particular claim is a -- if you

19 look at the claim number, the last two digits are an 03.

20 In the comments it references an 02.  And in the RIMS

21 system the 02 claim would have been a different

22 sequence, all with that same base claim number.  So 03

23 was indicating that they had corrected the claim which

24 resulted in the overpayment.

25      Q.   In fact, you did not see any image of an
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 1 overpayment first letter to Dr. Mazer, did you?

 2      A.   An image of an actual notification letter was

 3 not located, no.

 4      Q.   In 381, a page that you described where this

 5 process would have generated an overpayment letter on

 6 page 366, it also says that if that is going to happen,

 7 two letters would be generated in step six.  One goes to

 8 the secondary documentation and one goes to the payee.

 9 Do you see that?

10      A.   I do.

11      Q.   Did you see a copy of the letter in the

12 secondary documentation for this claim?

13      A.   No.  And that is what I was just referencing.

14 So that is the image that we did not locate.

15      Q.   Are you aware that Dr. Mazer testified that he

16 did not receive a first letter?

17      A.   I am aware.

18      Q.   In his testimony here -- and I am quoting 3043

19 to 44, the question was,

20           "The first page of this letter is marked

21 second request.  Do you recall getting a first request?

22           "ANSWER:  I do not.  We went back through

23 records in the charts and EOBs on this patient and we

24 have no record of a prior requests."

25           Have you ever had that read to you before,



6602

 1 that passage from Dr. Mazer's testimony?

 2      A.   Not before, no.

 3      Q.   With respect to Dr. Kildare Bloom, you never

 4 found a record of a first letter or reference to a first

 5 letter or a first letter image, right?

 6      A.   At this time, no.

 7      Q.   This time today?

 8      A.   Correct.

 9      Q.   Mr. Bugiel, sitting here today, can you name a

10 single instance that you actually saw a first letter

11 that had gone out from PacifiCare for which the copy of

12 that first letter came not from PacifiCare or United,

13 but came from the provider as you described on

14 February 10th?

15      A.   Meaning where we did not find one in the

16 secondary documentation but we received one from the

17 provider?

18      Q.   Right.

19      A.   I know instances have occurred.  Can I

20 specifically talk about one today?  No.  But I know they

21 are there and I have seen some over time.

22           THE COURT:  Can I remove the confidential

23 designation with the redaction?

24           MR. STRUMWASSER:  It is his document.

25           MR. McDONALD:  The concern I would have is --
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 1 if we do an excellent job of redacting, maybe.  But we

 2 have a Social Security number on the upper right.  It is

 3 just that there is the individual, diagnosis and Social

 4 Security number.

 5           THE COURT:  I think I got it off.  I think I

 6 got the names off and the Social Security number off.

 7           MR. McDONALD:  Maybe I would suggest redacting

 8 the diagnosis line.  I don't know if that is relevant.

 9           THE COURT:  That's fine with me.

10           MR. STRUMWASSER:  We have Dr. Mazer's

11 testimony about it.

12           THE COURT:  I think I got the other stuff off.

13 So if you want me to take off that and then the

14 confidential designation can be removed?

15           THE WITNESS:  Yes.

16           MR. STRUMWASSER:  I ask to have marked as

17 580...

18           THE COURT:  Exhibit 580, this is Integration

19 Planning Forum with a top date of 2/17/06.

20           (Exhibit 580 marked for Identification.)

21 BY MR. STRUMWASSER:

22      Q.   Have you seen this document before, sir?

23      A.   I have not.

24      Q.   It is dated roughly two years before you came

25 to United, correct?
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 1      A.   That's correct.

 2      Q.   I am going to ask you some questions just to

 3 see if you can help us understand what the words are on

 4 the first page, 14.  We have a box entitled "Current

 5 Situations and Options."  Is this format, by the way, a

 6 format that you are familiar with?

 7      A.   No.

 8      Q.   In the Current Situations and Options box, it

 9 says, "Currently the audit and recovery function at

10 PacifiCare is limited and vendor driven."

11           What do you understand that sentence to mean?

12      A.   The vendor driven piece I will assume they

13 used external vendors throughout this process, but as

14 far as "limited," I have no idea.

15      Q.   Do you understand "vendor driven" to mean

16 something other than the use of vendors by ARO and

17 United?

18      A.   I would assume it is the same, yes.

19      Q.   The next sentence, "Integration with UHN ARO

20 Group would allow PacifiCare to benefit from ARO's

21 current model:  Internal audit staff and consolidated

22 overpayment recovery unit provided by contracted

23 recovery vendors."  Do you see that?

24      A.   I do.

25      Q.   So would you read this document to be a
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 1 proposal to integrate PacificCare's recovery functions

 2 into the unit that you came to take over, the ARO unit?

 3           MR. McDONALD:  Objection.  Question calls for

 4 speculation.

 5           THE COURT:  If you know.

 6           THE WITNESS:  I do not.

 7 BY MR. STRUMWASSER:

 8      Q.   At the beginning of the second paragraph, "The

 9 potential also exists for improved compliance through

10 consistent vendor contract templates and a consistent

11 appeals process."

12           What do you understand that sentence to say?

13      A.   I am not sure of the context that would have

14 been written.  I don't know what vendor contract

15 templates are, consistent appeals process.  ARO has a

16 single process for handling appeals.  I don't know if

17 that is the reference that was being made in here or

18 not.

19      Q.   On the third page, 176 there is a request for

20 budget and FTEs.  Do you know whether ARO received a

21 budget augmentation to take over the recovery function

22 for PacifiCare's business?

23           MR. McDONALD:  Objection.  I am not clear.  Is

24 there a request for budget?  I don't see it.

25           MR. STRUMWASSER:  "In the level of effort,
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 1 PHS, PPO, new business --

 2           THE COURT:  Do you want to go off the record

 3 for a minute?

 4           MR. STRUMWASSER:  No, I can do better than

 5 that.

 6 BY MR. STRUMWASSER:

 7      Q.   Do you know whether ARO received anything like

 8 the 22 FTEs that are being requested here for taking

 9 over the PacifiCare recovery business?

10           MR. McDONALD:  Objection.  Where is "here"?  I

11 am just missing something.

12           THE COURT:  So on that key predecessor and

13 discrepancy thing there is a staff function, and they

14 said number needed and the total staff is 22 that is

15 claimed to be needed.  Is that what you are referring

16 to, Mr. Strumwasser?

17           MR. STRUMWASSER:  I'm sorry, Mr. McDonald.  I

18 didn't intend to be nearly as complicated as I made it.

19 BY MR. STRUMWASSER:

20      Q.   Do you know whether they got anything like the

21 22 FTEs requested?

22      A.   I am not aware of what any agreement was, no.

23      Q.   When you took over your responsibilities to

24 ARO, how many FTEs did you have?

25      A.   I believe there were 60 to 70.
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 1      Q.   And that was a nationwide operation?

 2      A.   The units that I managed, yes.

 3      Q.   And that was United, PacifiCare.  Any other

 4 entities?

 5      A.   Oxford.  Those would be the three primary.

 6      Q.   In '08 was this organization structured so

 7 some people had responsibility for a specific state,

 8 let's say?

 9      A.   From a recovery perspective?

10      Q.   Yes.

11      A.   No.

12      Q.   How about for the people who did PHLIC

13 recoveries, were there designated people within your

14 organization that did the PHLIC recoveries?

15      A.   No.  Our processes were consistent regardless

16 of the business.

17      Q.   On page 176, now we do get to go to 176.  You

18 see the box entitled "Level of Effort"?

19      A.   Yes.

20      Q.   The second to last line, PHS, PPO, new

21 business on UNET tilde 4/1, renewable business tilde

22 5/1.  Can you tell me what that is saying?

23      A.   I don't know the specifics, again, as to why

24 this was written.  I would assume that there was an

25 assumption made that that PPO business would be
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 1 transferred to the UNET platform.

 2      Q.   Do you read tilde 4/1 as being approximately

 3 April 1st?

 4      A.   I would say so, yes.

 5      Q.   In fact, PHS ARO functions were integrated

 6 into UHC ARO In May of '07, right?

 7      A.   I believe it started in May of '07, yes.

 8      Q.   Do you know when it was finished?

 9      A.   The actual transition of outstanding

10 overpayments occurred between May of '07 and early 2008.

11           MR. STRUMWASSER:  I am going to have to give

12 the witness a binder, because I don't have a spare on

13 this one.

14 BY MR. STRUMWASSER:

15      Q.   Mr. Bugiel, if you would just take a look at

16 Exhibit 380, which is already in evidence.  This is the

17 presentation that you put together, right?

18      A.   I was involved in it, yes.

19      Q.   If you would turn to page 398, this is a

20 description of the specifics of the PacifiCare

21 overpayment recovery process in July of '08, right?

22      A.   Yes.

23      Q.   And we learned that the PacifiCare work was

24 being done by three recovery vendors, Johnson &

25 Roundtree and two others, right?
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 1      A.   That's correct.

 2      Q.   Do you know in 2008 what percentage of work

 3 was assigned to Johnson & Roundtree?

 4      A.   Specifically related to PacifiCare?

 5      Q.   Yeah.

 6      A.   I do not.

 7      Q.   More generally?

 8      A.   Each of those vendors was assigned a

 9 particular state that they would perform recoveries of

10 overpayments on.  Johnson & Roundtree had assignment of

11 California, the State of California, for overpayments.

12      Q.   For United and PacifiCare both?

13      A.   For all business, yes.

14      Q.   The last bullet reads, "An outstanding issue

15 exists regarding whether other direct overpayment

16 recoveries are occurring and how they are tracked and

17 reported verses ARO-managed recoveries.  Initial review

18 2007 indicates that 70 percent of all recoveries are not

19 managed via ARO."

20           What does the word "managed" mean in that

21 bullet?

22      A.   Managed in this case means the beginning to

23 end process that ARO utilized.

24      Q.   So what you are saying in this bullet is

25 70 percent of the PacifiCare recoveries in 2007 were not
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 1 managed start to finish by ARO?

 2      A.   Correct.

 3      Q.   Now the process of integrating PacifiCare

 4 ARO -- the process of integrating QicLink recoveries

 5 into ARO didn't even begin until May of '07, right?

 6      A.   The process of integrating what was still

 7 outstanding that had originated under the PacifiCare

 8 process began in May of '07 as well.

 9      Q.   I am afraid I don't understand that.  Let me

10 ask you this:  Prior to May of '07, was there any

11 PacifiCare overpayment collections being done by ARO

12 prior to May of '07 for QicLink?

13           MR. McDONALD:  Objection.  Lacks foundation,

14 and the testimony was that he started in January of '08.

15           THE COURT:  If he knows.

16           THE WITNESS:  I don't know.

17 BY MR. STRUMWASSER:

18      Q.   Well, did you have anything to do with the

19 writing of this bullet?

20      A.   I don't recall if I was involved in that or if

21 that was one of my peers.

22      Q.   Who would that peer have been?

23      A.   Either Jeanne Bowman or Maria Cerjak.

24      Q.   But sitting here today, do you have any

25 recollection of the underlying facts concerning this
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 1 last bullet on page 598?

 2      A.   Within the overpayment process providers may

 3 choose to voluntarily send in refunds if they have

 4 identified that we overpaid them.  As part of a claims

 5 review process, a claims processor may identify an

 6 overpayment.  Any of that activity was according to this

 7 bullet being processed directly against the PacifiCare

 8 systems.  But we did not have it -- a record of it in

 9 ODAR, which is the database we used to manage the

10 overpayments.  We were responsible for the overall

11 process once ARO took that process over from PacifiCare.

12           So the fact that 70 percent of these

13 recoveries were outside of our process, this bullet was

14 to leadership to let them know we have got to get this

15 information fed through our systems so that we have the

16 records within our database.

17      Q.   So on June 1st of '07, would a new recovery

18 request go through ARO through PacifiCare recovery

19 operations, or you don't know?

20      A.   In June of '07 it should have gone through the

21 ARO process.

22      Q.   On May 1st did the ARO process take over then

23 pending recovery operations or was this sort of a new

24 day assumption of responsibilities?

25      A.   I am not certain as to the date that the
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 1 pending was, in fact, transferred to ARO.  I do know

 2 that the pending overpayments that began prior to ARO's

 3 involvement was sometime between May of '07 and early

 4 2008.

 5      Q.   So by early 2008, even the stuff that had been

 6 started in PacifiCare would now be in ARO?

 7      A.   If it was outstanding and active, yes.

 8      Q.   And if it was in ARO, it would be reflected in

 9 ODAR, right?

10      A.   Yes.

11           MR. STRUMWASSER:  581, July 2008 UHC Audit &

12 Recovery Operations Acquisitions/Integrations.

13           THE COURT:  It has a July 2008 date on it.

14 Will you let me know if the confidentiality designation

15 can be removed.

16           MR. McDONALD:  Maybe after the break this

17 morning, we can let you know.

18           THE COURT:  Sure.

19           (Exhibit 581 marked for Identification.)

20 BY MR. STRUMWASSER:

21      Q.   Have you seen this document before?

22      A.   I don't recall seeing it, no.

23      Q.   We see on page 666, the second page that there

24 is an agenda for a meeting.  Do you recall attending a

25 meeting like this?
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 1      A.   I do not recall, no.

 2      Q.   Well, if there was going to be a meeting at

 3 United about UHC audit and recovery operations in July

 4 of 2008, is that something that you would have been

 5 invited to in the ordinary course?

 6           MR. McDONALD:  Objection.  Lacks foundation.

 7 Calls for speculation.

 8           THE COURT:  If you know.

 9           THE WITNESS:  I may not have been invited to

10 that meeting.  We had within ARO some people that

11 educated others within United of the ARO process.  And

12 likely, if somebody from my team wasn't invited, they

13 would be knowledgeable enough on the processes to speak

14 to them on our behalf.

15 BY MR. STRUMWASSER:

16      Q.   Who is responsible for this education of other

17 United people within your organization?

18      A.   It was within the service area at the time

19 under Jeanne Bowman.

20      Q.   The service area of ARO?

21      A.   Correct.

22      Q.   Turn, if you would, please, to 667, the third

23 page of the document.  Have you seen this flowchart

24 before?

25      A.   Variations of, not this specific one.



6614

 1      Q.   So far as you know, does this flowchart

 2 accurately reflect the processes in ARO as they existed

 3 in July of '08?

 4      A.   It appears to, yes.

 5      Q.   I am going to ask you some questions about it

 6 because some of these are not self-evident to me.  At

 7 the top we have "Integration Partner Systems," and that

 8 icon, than tin can icon, that represents a computer

 9 system?

10      A.   I would assume that represents the claims

11 systems, yes.

12      Q.   What are Integration Partner Systems?

13      A.   Those would be, for example, the RIMS system

14 or others within the organization.

15      Q.   So would it also include NICE?

16      A.   It should, yes.

17      Q.   UNET?

18      A.   It would include UNET, not to the sense that

19 it is an integration but network to legacy platform, but

20 it would include that data.

21      Q.   What is it that is being integrated in this

22 upper icon?

23      A.   The top icon is getting the claim paid

24 information from the individual claim systems into

25 Ingenix, a DataMart.
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 1      Q.   What the is spelling of DataMart in United?

 2 Is it two words?

 3      A.   It is written as one here.

 4      Q.   What is a DataMart?

 5      A.   A DataMart is like a large database that

 6 houses all of the claim paid information that ARO needs

 7 to review and identify overpayments.

 8      Q.   So the Integration Partner Systems are sending

 9 paid claim membership and provider data to Ingenex,

10 right?

11      A.   Correct.

12      Q.   Ingenex we know is a company.  Is it also the

13 name of a system?

14      A.   I don't know it to be a system, no.

15      Q.   So this highest arrow with the Claim Paid,

16 Membership and Provider Data, that is an arrow

17 reflecting the transmission of data, right?

18      A.   Again, I am assuming that is what that is,

19 yes.

20      Q.   This was your system in 2008, wasn't it?

21           MR. McDONALD:  Objection, Your Honor.  The

22 witness already testified that he hasn't seen this

23 document before.

24           THE COURT:  That's actually true, but does it

25 represent -- is that the real question?  Does it
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 1 represent your system on that date?

 2           THE WITNESS:  On that date my area was

 3 responsible for only the pieces in the bottom section

 4 after you get to ODAR.  I am not intimately involved in

 5 or understand the details of how it gets from the Claim

 6 System into Ingenix and all of that, how that works.

 7 BY MR. STRUMWASSER:

 8      Q.   So if we drew a horizontal line across the

 9 flowchart between the ODAR and the Validation boxes or

10 the ODAR and Validation icon, would that line reflect

11 stuff that you were responsible for below the line and

12 stuff that you were not responsible for, but had some

13 knowledge of above the line?

14      A.   That would be correct.

15      Q.   So I am just going to keep on asking about the

16 process on how you understood it above the line first.

17           As you understand it, the Integration Partner

18 Systems, RIMS and the others were feeding data into

19 Ingenix, right?

20      A.   The Claims System data would be put into a

21 DataMart that was managed by Ingenix.

22      Q.   The DataMart we have to the left of Ingenix,

23 right, and there is other information going to the

24 right.  Ingenix is now the company that you work for,

25 right?
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 1      A.   It is.

 2      Q.   What is receiving the claim data for Ingenix

 3 today?

 4      A.   I am not familiar with it.

 5      Q.   In any event, some portion of the paid claim,

 6 membership go to the left and some go to the right on

 7 this flowchart, right?

 8      A.   Can you repeat that?

 9      Q.   We have this paid claim, membership, and

10 provider data coming down from the Integration Partner

11 Systems into Ingenix.   And then do you read this chart,

12 as I do, to say that some of that data goes left and

13 some of it goes right?

14      A.   Yes.

15      Q.   To the left is the Internal ARO DataMart Data

16 Mining/Algorithms, correct?

17      A.   Correct.

18      Q.   And to the right are Identification Vendors,

19 right?

20      A.   Correct.

21      Q.   It is the function of the Identification

22 Vendors to take data they get from United and identify

23 likely prospects for recoveries, Overpayment Recoveries,

24 correct?

25      A.   Yes, both the Internal and the vendors perform



6618

 1 those functions.

 2      Q.   So then do you know how it is decided which of

 3 these data go left and which go right?

 4      A.   It is my understanding that the same data set

 5 is given to both Internal and Vendors.

 6      Q.   By same data set, you mean the same UIDs and

 7 the same variables?

 8      A.   At that point there is no UID, but the same

 9 data field that the Internal would receive, the Vendors

10 would receive.

11      Q.   And the same claims, let's call them, right?

12      A.   Correct.

13      Q.   Can you tell us why it is that the same data

14 goes to two places?

15           MR. McDONALD:  Objection.  Lacks foundation.

16           THE COURT:  If you know.

17           THE WITNESS:  The Vendors are an extension of

18 the Internal Team used to assist and identify

19 overpayments.

20 BY MR. STRUMWASSER:

21      Q.   So they both have the same function.  Do you

22 know -- I take it that they don't literally do the same

23 tasks, or do they?

24      A.   I don't know how they go about identifying the

25 overpayments, but the end result, whether it is Internal
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 1 or Vendors, is the identification of potential

 2 overpayments.

 3      Q.   We see the data come together out of those two

 4 entities into this Validation box and they both -- it is

 5 described as Receiving Identified Overpayments in both

 6 the Internal DataMart and the Identification Vendors,

 7 right?

 8      A.   Correct.

 9      Q.   What happens in the Validation box to the best

10 of your knowledge?

11      A.   Once the overpayments are identified, the

12 Validation process is to review those potential

13 overpayments for validity to ensure that they truly are

14 overpayments.

15      Q.   In the course of that validation, are they

16 also determining whether they truly are recoverable

17 overpayments?

18      A.   By default they are doing quality check on

19 what the Internal or Vendors have identified and

20 determining if, in fact, we should be pursuing that

21 overpayment.

22      Q.   First of all, who is in this box, this

23 Validation box?  Is there an entity that does this?

24      A.   There is a team within ARO that performs that

25 function.
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 1      Q.   Are the Identification Vendors instructed not

 2 to identify overpayments for which there has been no

 3 first requests within 365 days for California?

 4      A.   The Vendors have our compliance grid, ARO's

 5 compliance grid and, no, they are not to identify

 6 overpayments outside of those compliance timeframes.  In

 7 the event that one is submitted to the Validation Team,

 8 there are checks in place to ensure that that does not

 9 go any further.

10      Q.   So if there is an otherwise recoverable

11 overpayment, except that there was no first letter

12 within 365 days and it is a California RIMS claim, the

13 Identification Vendor is supposed to not pass it through

14 as an identified overpayment, right?

15      A.   No.  The letter doesn't happen until after the

16 Validation Team reviews those overpayments.  So the

17 Vendor is identifying the potential overpayment based on

18 the claim paid information.

19      Q.   What if the Vendor has received a claim that

20 is 366 days old?

21      A.   Then they should know based on the compliance

22 grid not to look at that claim because it is past the

23 notification time.

24      Q.   That is true for your Internal ARO DataMart

25 Data Mining/Algorithms operation, right?
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 1      A.   Correct.

 2      Q.   In addition, your people in the Validation box

 3 also are specifically tasked to reject a claim that

 4 cannot be pursued because it has been more than 365

 5 days, right?

 6      A.   The compliance guidelines are built into the

 7 ODAR application and, therefore, automatically rejected

 8 if someone tries to load that overpayment as outside of

 9 the compliance.

10      Q.   So the people in Validation know they don't

11 have to check this question because it is already being

12 checked for them automatically in ODAR; is that right?

13      A.   The validation actually occurs through ODAR,

14 so it is a process within ODAR that that occurs.

15      Q.   Because we have this arrow here that says

16 rejection comes from ODAR to Validation.  Is that

17 incorrect?

18      A.   When overpayments are loaded to ODAR, if the

19 system automatically rejects a particular item, it will

20 go back to the Validation Team for review and

21 determination as to where to go next with that.

22      Q.   What are their options regarding where to go

23 next?

24      A.   Depending on the rejection, they could reject

25 it as well, in which case it does not become an
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 1 overpayment passed to the Recovery Team.  If they review

 2 it and determine yes, in fact, it is an overpayment,

 3 they will work with either Internal or Vendors to fix

 4 whatever issue ODAR rejected it for.

 5      Q.   Now we are below that magical line that

 6 defined your jurisdiction.  We have ODAR receiving

 7 identified overpayments from Identification Vendors and

 8 Internal ARO DataMart pretty much without any filtering

 9 by Validation, right?  The identified overpayments go

10 directly into ODAR, correct?

11      A.   The identified overpayments go into ODAR, but

12 do not get a UID assigned for recovery until after the

13 validation is complete.

14      Q.   So ODAR has logic built in such that if it is

15 an otherwise recoverable overpayment but there is not

16 time to get a first letter out within 365 days, it will

17 filter those out; right?

18      A.   Correct.

19      Q.   Now, we have data going from ODAR to various

20 places.  We have to the left recoveries and offsets

21 going to a box that I can't read.  And I'm hoping you

22 will know what it is.

23           THE COURT:  You mean the one that says

24 Transaction Uniprise?

25           MR. STRUMWASSER:  Is that what it says?  I
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 1 can't read it.

 2           THE COURT:  It looks like "Tranaction."

 3 BY MR. STRUMWASSER:

 4      Q.   So we have information going from ODAR to

 5 Transaction, right?

 6      A.   Yes.

 7           MR. STRUMWASSER:  It should be "Transaction

 8 Uniprise,"  Right?

 9           MR. McDONALD:  Yes.

10 BY MR. STRUMWASSER:

11      Q.   So this is a function within the Uniprise

12 organization?

13      A.   Uniprise would receive any recoveries or

14 requests for offsets from ARO.

15      Q.   So an identified overpayment has flowed down

16 into the system, into ODAR, saying that we overpaid Dr.

17 Kildare  by $100 on a given claim.  Under what

18 circumstances would that overpayment go to a Recovery

19 Vendor or to Uniprise?

20      A.   Once the overpayment is identified, validated

21 and processed through ODAR, all overpayments would first

22 go to a Recovery Vendor to generate the notification

23 letter.  Once a recovery was refunded by the provider,

24 ODAR would be updated and that recovery would then be

25 sent to the Transaction Team to process back to the
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 1 claims system.

 2      Q.   So from the upper part of this flowchart, Dr.

 3 Kildare Kildare's $100 overpayment comes in and the

 4 first instance, it will automatically -- assuming it

 5 passes the logic test -- it will go to the Recovery

 6 Vendor, right?

 7      A.   Correct.

 8      Q.   The Recovery Vendor will first thing send out

 9 a letter to the provider, right?

10      A.   Correct.

11      Q.   Then the provider will either say here's your

12 money, or appeal, or what else?

13      A.   They may call to inquire.  They may have

14 questions about it, but not necessarily an appeal.

15      Q.   That would all be the responsibilities of the

16 Recovery Vendor?

17      A.   Yes, although we do also have an Internal

18 Appeals Unit within ARO.

19      Q.   Is that unit shown on this chart or is that

20 some place else?

21      A.   It is embedded in the process.  It is not

22 specifically outlined, no.

23      Q.   Another possibility is that Dr. Kildare just

24 doesn't respond, right?

25      A.   Correct.
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 1      Q.   What happens in that case?

 2      A.   After a specific timeframe, if there is no

 3 pending appeal or any other situation that would prevent

 4 us from offsetting the claim against future claim

 5 payments, we would send that claim to the Transaction

 6 Team to process the offset.

 7      Q.   That offset is what is called clipping?

 8      A.   Correct.

 9      Q.   That's a yes.

10      A.   Yes.

11      Q.   Is there any other way that information would

12 go from ODAR to Uniprise consisting of recoveries and

13 offsets?

14      A.   No.

15      Q.   Either money will go to Uniprise or an

16 instruction to do an offset, right?

17      A.   Correct.

18      Q.   And then the evidence of the recovery and

19 appeals documents, they all get into ODAR?

20      A.   Correct.

21      Q.   And the letter generation also gets into ODAR,

22 correct?

23      A.   Yes.  Once a letter is generated, the file

24 locator number is put back into ODAR.

25      Q.   That was a process that you talked about in
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 1 February, right?

 2      A.   Correct.

 3      Q.   Is there any significance to the fact that the

 4 Recovery Vendor box is singular rather that plural here?

 5      A.   I don't believe there is any significance to

 6 that, no.

 7      Q.   There are multiple Recovery Vendors to whom

 8 this would apply?

 9      A.   Correct.

10      Q.   Including Johnson & Roundtree?

11      A.   Yes.

12      Q.   Would you agree that the only place letters to

13 providers are shown happening in this flowchart is that

14 line on the right side from the Recovery Vendor to the

15 Providers that is labeled "Letters are generated to

16 providers"?

17      A.   On this flow, yes.

18      Q.   To what does this flow apply?  Let me ask it a

19 different way.  To what does this flow not apply?

20           MR. McDONALD:  Objection.  It doesn't apply to

21 what we are having for lunch today.  That is a pretty

22 broad question.

23           MR. STRUMWASSER:  Okay, for Mr. McDonald's

24 benefit, to what of the work that is done by ARO does

25 this flow not apply?
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 1           THE WITNESS:  Any work processed within ARO

 2 would follow this flow.

 3 BY MR. STRUMWASSER:

 4      Q.   And we have ODAR feeding boxes entitled

 5 Reporting and Findings.  First with respect to

 6 reporting, what is that, is it a reporting entity or is

 7 it just a function?

 8      A.   I'm assuming this means that data from ODAR is

 9 used to generate reporting about overpayment.

10      Q.   What reports are generated routinely by ODAR

11 to which this would apply?

12      A.   It could be a summary report of identified

13 overpayments by source system, by business of

14 recoveries, a lot of different summary reports, aging

15 reports, things like that, could be generated.

16      Q.   Of the examples that you have just given, are

17 all of those routinely generated or are those things

18 available on a request basis?

19      A.   There are a set of reports that are routinely

20 generated.  They are also available on an ad hoc basis.

21      Q.   With respect to the routinely generated

22 reports, what routinely generated reports do you get and

23 what are the frequency of those reports?

24           MR. McDONALD:  Objection.  Vague as to time.

25 Are we talking current?
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 1           MR. STRUMWASSER:  And it is compound, too.

 2 Let me start over.

 3 BY MR. STRUMWASSER:

 4      Q.   With respect to the date of this document, the

 5 Summer of 2008, would you receive any management reports

 6 or other reports on a regular basis from ODAR on a daily

 7 basis?

 8      A.   On a daily basis we received reports of

 9 recoveries as that was my area of control or management

10 at the time.

11      Q.   Did you receive any different reports on a

12 weekly basis in 2008?

13      A.   I don't recall if there was anything different

14 on a weekly basis.

15      Q.   How about today?

16      A.   Today we have a similar daily report.  There

17 is a weekly report that I receive, and there is a

18 monthly report.

19      Q.   Do you recall whether that weekly report that

20 you receive today existed in 2008?

21      A.   It did not.

22      Q.   How about the monthly report?

23      A.   A variation of a monthly report would have

24 been used in 2008.

25      Q.   What do you get in the weekly report that you
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 1 don't get in the daily report?

 2      A.   In managing our business we look at all of the

 3 recovery information.  The weekly report would be a

 4 comparison of what should we have for recoveries, for

 5 identified overpayments, on a weekly basis compared to

 6 the daily.  It is basically a summary of the dailies.

 7      Q.   An aggregation of the week?

 8      A.   Yes.

 9      Q.   What do you get in the monthly that you don't

10 get in the weekly or daily?

11      A.   The monthly report is looking at the overall

12 business including commissions that may be paid out to

13 vendors, appeal information, summary of the activities

14 that occurred related to recovery during that month.

15      Q.   That was true also in 2008?

16      A.   A variation of these.

17      Q.   Going back to Exhibit 581, the ODAR to finance

18 line, what does that represent?

19      A.   Similar to reporting, we would meet monthly

20 with representatives from finance to review the

21 activities from the prior month.

22           (Recess.)

23 BY MR. STRUMWASSER:

24      Q.   Mr. Bugiel, would you turn to 3668 in Exhibit

25 581.  Do you know what this chart is?
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 1      A.   I have not seen this chart before.

 2      Q.   And you cannot from the content tell what it

 3 is?

 4      A.   From the content I would say that this is -- I

 5 would say taking the previous flow from an IT

 6 perspective and putting it into categories.

 7      Q.   This is characterizing differently the same

 8 process, as you understand this document?

 9      A.   Yes.

10      Q.   There is reference to "ARO Acquisition

11 Process," is that a term that you are familiar with?

12      A.   The acquisition process would have been what

13 steps ARO used to incorporate or integrate an

14 acquisition of United on to the ARO process.

15      Q.   So it is the acquisition of another company?

16      A.   Yes.  ARO referred to other acquired companies

17 as acquisitions.

18      Q.   So then do you read this chart on 668 to be a

19 reference to the PacifiCare ARO processes that's being

20 integrated into United?

21      A.   No.  I read this as the process that ARO uses

22 that the acquisitions would now become part of.

23      Q.   Is this the process of integrating or is this

24 the process into which the new company is going to be

25 integrated?
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 1      A.   This is the process to which the acquired

 2 company would now be integrated into.

 3      Q.   Just a couple of questions.  Item number two,

 4 "Historical Claim ODAR Load Process".  Do you see that?

 5      A.   Yes.

 6      Q.   Do you know what that refers to?

 7      A.   The historical claim load process would -- if

 8 I made reference back to the open overpayment within

 9 PacifiCare, it's the process to which we would take

10 anything that was open and active and load it into ODAR

11 for processing under ARO's ultimate process.

12      Q.   One says, "All FOUR of these processes have to

13 be part of any ARO Acquisition I.D. & Recovery Cycle."

14 Do you see that?

15      A.   I do.

16      Q.   What do you understand that to be saying?

17      A.   Oftentimes during the acquisition process, it

18 is my understanding that the organization that was

19 acquired that we are trying to integrate into our

20 process may only want one of the four, for example.

21 This reference is indicating that to be most effective,

22 we really need to do all four of these.

23      Q.   Below that we have a note that says, "Note:

24 If Source data not reliable, no Historical load is

25 done."
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 1           What do you understand that to mean?

 2      A.   From a detailed perspective, I can't speak to

 3 that.  Looking just at the note, I would say if there is

 4 any reason that ARO could not trust the source data,

 5 they would not load it threw the ODAR process.

 6      Q.   Who was responsible for making that

 7 determination of reliability?

 8      A.   I don't think there was one individual person

 9 for each acquisition.  There is typically a team of

10 people that work the integration of that acquired

11 company.

12      Q.   So in the case of the acquisition of

13 PacifiCare, was there such a team for ARO?

14      A.   I don't know.

15      Q.   Turn to page 3669.  Can you help us understand

16 what it is this page is showing?

17      A.   It appears to be step by step items within the

18 integration flow sorted by the group or area responsible

19 for each one.

20      Q.   Should there be a document of this kind

21 specifically for the integration of PacifiCare in 2006?

22           MR. McDONALD:  Objection.  Lacks foundation.

23 Calls for speculation.

24           Should there be based on what?

25           MR. STRUMWASSER:  Okay, fair enough.
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 1 BY MR. STRUMWASSER:

 2      Q.   Based on your understanding of practice and

 3 procedures at United and now Ingenix, would there in the

 4 ordinary course of business be a document of this kind

 5 describing the integration of PacifiCare around 2006?

 6      A.   I don't know if there was or a specific

 7 document related to PacifiCare, no.

 8      Q.   What is "HCA"?  You see it in the second row,

 9 far left?

10      A.   I don't know.

11      Q.   How about the first of the boxes, the hexagon,

12 is that "Review DNT," do you know what DNT is?

13      A.   I do not.

14      Q.   Now, since July 2008, if this were to be done

15 today, would the ARO and Ingenix rows be merged?

16      A.   Assuming the Ingenix row is a different group

17 within Ingenix, I would expect it to remain separate.

18      Q.   Take a look at 682, if you would.  Have you

19 ever seen either this slide or another slide like it

20 before?

21      A.   No.

22      Q.   Let's flip the page to 683.  There is a phrase

23 here "Sent Historical Overpayment Recovery Data".  To

24 whom would the historical overpayment recovery data be

25 sent?
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 1      A.   Based on my understanding of the process, that

 2 data would be sent to the IT team that supports ODAR.

 3      Q.   Mr. Bugiel, have you ever heard of the PHLIC

 4 Historical Claims Project or maybe the PHLIC Historical

 5 Project?

 6      A.   I have.

 7      Q.   What is it?

 8      A.   That project was the integration of the open

 9 active accounts from PacifiCare into the ARO process.

10      Q.   Is that the process that we just saw in

11 Exhibit 581?

12      A.   Yes.

13      Q.   For PHLIC?

14      A.   Anyone would have been included in that

15 project, yes.

16      Q.   By which you mean the project also included

17 PCC and other PacifiCare entities?

18      A.   Correct.  It was all PacifiCare.

19      Q.   Do you know who decided to begin this project?

20      A.   I do not.

21      Q.   Is that the project that began May of 2007?

22      A.   Yes.

23      Q.   How were the claims to be integrated,

24 identified for this project.

25      A.   I am not sure what you mean by "identified".
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 1      Q.   Well, let's hold that question, then.  Tell us

 2 what was supposed to happen in the PHLIC Historical

 3 Claims Project.

 4           MR. McDONALD:  Objection.  Just so the record

 5 is clear, this was a project that was commenced prior to

 6 the time Mr. Bugiel began his position, so I raise the

 7 objection as to foundation.

 8           THE COURT:  Sure.  If he knows.

 9           THE WITNESS:  From a general level it would be

10 taking those overpayments that were open and getting

11 them into ODAR for continued recovery efforts.

12 BY MR. STRUMWASSER:

13      Q.   Would there in the ordinary course be any

14 discrimination as to which of the claims to move over or

15 would all the historical claims typically be moved over

16 to ODAR in such a project?

17      A.   I am not certain with the PacifiCare project

18 what was done.  Generally in the integration, as we saw

19 already, there is some review of the data in order to

20 get it in to ODAR.

21 BY MR. STRUMWASSER:

22      Q.   Some review by ARO.

23      A.   Again, I would assume that if there was a team

24 in place it was a joint effort between that team and

25 PacifiCare themselves.
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 1      Q.   In Historical Claims Project like this for new

 2 acquisitions, what documents are typically generated to

 3 document the activity of the project?

 4      A.   From my knowledge today there generally would

 5 be a business case, a record of whatever project or

 6 claim that they had open at the time.  As far as the

 7 rest of the documents, I'm not specifically involved in.

 8      Q.   Do you know if there was a record of the

 9 claims open at the time of the PacifiCare Historical

10 Claims Project?

11      A.   I am not familiar with the process of how they

12 took the claims from PacifiCare and loaded them into to

13 ODAR, no.

14      Q.   If you needed to know something about that

15 process, whom would you asking today?

16      A.   I would likely start with Maria Cerjak.

17      Q.   Why would you select her?

18      A.   Maria is responsible for -- or has people in

19 her organization that managed the acquisition, the

20 integration of information to ODAR.  She directly works

21 with the IT support staff.

22      Q.   Would she be more knowledgeable about the

23 Historical Claims Project as it was related to the

24 Johnson & Roundtree issues in this case than you?

25           MR. McDONALD:  Objection; vague.  Is the
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 1 question would she have more familiarity with the issue

 2 as to whether Johnson & Roundtree sent out letters when

 3 the Department contends there was no timely first

 4 letter.  That is what your question is.  I think asking

 5 this witness about Johnson & Roundtree issue is vague.

 6           MR. STRUMWASSER:  We asked for the person most

 7 knowledgeable concerning Johnson & Roundtree.

 8           THE COURT:  I will allow it.

 9           If you know.

10           THE WITNESS:  Can you repeat the question?

11           (Question read.)

12           THE WITNESS:  Specifically related to Johnson

13 & Roundtree, no.

14 BY MR. STRUMWASSER:

15      Q.   Why do you say specifically related to Johnson

16 & Roundtree, did she not have relationships with Johnson

17 & Roundtree?

18      A.   Maria and her team were not responsible for

19 the vendors which would have included Johnson &

20 Roundtree.  Maria's team would have been responsible for

21 assisting in getting the information of the Historical

22 Claims into ODAR.

23      Q.   Now, you were present at United or at Ingenix

24 when the issue of the Johnson & Roundtree letters

25 surfaced; right?
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 1      A.   Correct.

 2      Q.   Did you ever go back to Ms. Cerjak and ask her

 3 anything regarding the Johnson & Roundtree attempted

 4 collections?

 5      A.   No.

 6      Q.   Do you know whether anybody did?

 7      A.   I don't know.

 8      Q.   At some points Somebody was trying to figure

 9 out whether first letters went out, right?

10      A.   At the time of the escalation of provider

11 complaints were sent to me, a member of my team

12 specifically researched each item first with Johnson &

13 Roundtree and then with the information that we had to

14 go and locate the images of those letters.

15      Q.   The member of your team would be?

16      A.   Parker Thornberg.

17      Q.   Do you know whether Mr. Thornberg talked to

18 Ms. Cerjak about the PacifiCare data?

19      A.   I don't know.

20      Q.   So the Historical Claims Project was intended

21 to bring into ARO claims that were pending for

22 collection in PacifiCare at the time, correct?

23      A.   Yes.

24      Q.   So would there have been any United

25 identification vendors involved in the Historical Claims
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 1 Project?

 2      A.   No.

 3      Q.   In terms of the -- let's go back to 518, the

 4 third page, 667.  In terms of this flowchart, the

 5 historical claims that were coming in from PacifiCare

 6 for the PacifiCare Historical Claims Project would not

 7 have gone into the Ingenix icon, as we see it at the top

 8 here?

 9      A.   I don't know if those claims were in that

10 database, if they were specifically put in that

11 database.

12      Q.   It is your testimony that they did not go to

13 the identification vendors to the right of that

14 database, right?

15      A.   The historical claims would not have gone, no.

16      Q.   Would the historical claims have gone to the

17 Internal ARO DataMart, database to the left of Ingenix?

18      A.   They should not have because those

19 overpayments were already identified and verified as

20 accurate overpayments.

21      Q.   By whom?

22      A.   By PacifiCare.

23      Q.   Do you know who at PacifiCare?

24      A.   No.

25      Q.   Then also they would not have gone into the
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 1 Validation box, right?

 2      A.   As this process is defined, no.

 3      Q.   But they would have gone into ODAR, correct?

 4      A.   Correct.

 5      Q.   Would they have received any evaluation in

 6 ODAR?

 7      A.   That I'm not familiar with.

 8      Q.   Who would know that?

 9      A.   Again, I would reach out to Maria Cerjak to

10 see if that occurred or not.

11      Q.   What we do know is those historical claims did

12 go to a Recovery Vendor, right?

13      A.   Yes.

14      Q.   Namely Johnson & Roundtree, right?

15      A.   Correct.

16      Q.   We know that they went to Johnson & Roundtree

17 with instructions not to send out first letters,

18 correct?

19      A.   The expectation with Johnson & Roundtree was

20 that these were previously notified by PacifiCare, that

21 is correct.

22      Q.   Who had that expectation and communicated it

23 to Johnson & Roundtree?

24      A.   I don't know the specific person.  Parker

25 Thornberg was the Vendor manager at the time for Johnson
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 1 & Roundtree and I'm assuming he was their primary

 2 contact, the one who would have communicated with them.

 3      Q.   Were you his boss in 2008?

 4      A.   I was not his boss at the time this occurred.

 5      Q.   To whom did he report?

 6      A.   I believe he reported to John Oswald.

 7      Q.   In ARO?

 8      A.   Yes.

 9      Q.   In July of 2008, did Mr. Oswald report to you?

10      A.   No.

11      Q.   To whom did he report?

12      A.   In July of 2008 I would have to go back and

13 look.  It would have either been Jeanne Bowman or Maria.

14 I believe it was Jeanne Bowman.

15      Q.   Both of them reported to you?

16      A.   No.  Both of them were peers of mine.

17      Q.   What was Ms. Bowman's position?

18      A.   At the time she was responsible for the

19 service area, the appeals.  I would have to go back and

20 look at all the different areas, but she was over

21 several different areas within ARO.

22      Q.   The other person was Mr. Osborne?

23      A.   Oswald.

24      Q.   What was his responsibility?

25      A.   He was the manager of the team that was
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 1 responsible for the vendors.

 2      Q.   Where is Mr. Oswald today?

 3      A.   He no longer works for United.

 4      Q.   Where is he?

 5      A.   I don't know.

 6      Q.   When did he cease to work for United?

 7      A.   Sometime in late '09.

 8      Q.   To the best of your knowledge, did he leave on

 9 good terms.

10      A.   To my understanding, yes.

11      Q.   Who does his job today?

12      A.   Parker Thornberg has that role.

13      Q.   But you are not sure in 2008 whether Mr.

14 Thornberg reported to Mr. Oswald or Ms. Bowman?

15      A.   I'm not, no.

16      Q.   Do you know whether anybody asked Mr.

17 Thornberg where he got the impression that the

18 historical claims for PacifiCare were valid claims with

19 appropriate first letters?

20      A.   Parker and I had a conversation about what the

21 findings were that he researched.  At the time that we

22 identified from those two specific cases that we could

23 not locate the initial letter, we began our research on

24 it, but he at the time was not aware that those would

25 not have existed, those specific two.
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 1      Q.   That is consistent with your testimony that he

 2 was under the impression, which he communicated to

 3 Johnson & Roundtree, that there were, in fact, valid

 4 letters, right?

 5      A.   Correct.

 6      Q.   Did you ask him where he got his impression

 7 that that was the case?

 8      A.   I don't believe I asked that specific

 9 question, no.

10      Q.   Do you have any understanding of where he got

11 that impression?

12      A.   No.

13      Q.   Do you know if anybody tried to determine the

14 answer to that question at United?

15      A.   As to where the assumption was that the first

16 letters were generated?

17      Q.   Yes.

18      A.   We had in our possession the policy and

19 procedure that we have looked at already, which

20 indicated that the first letters were sent.  We also

21 knew where to go from what PacifiCare had identified for

22 us where to go to search for those letters in the event

23 we needed them.

24      Q.   Do you know whether anybody actually did that

25 before sending the data to Johnson & Roundtree?
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 1      A.   I do not.

 2      Q.   Would that have been an ordinary practice for

 3 United?

 4           MR. McDONALD:  Objection.  It assumes there is

 5 a process for which there is an ordinary process.

 6           THE COURT:  That's a good point.  I will

 7 sustain the objection.

 8 BY MR. STRUMWASSER:

 9      Q.   We have a generic description of how they

10 integrate this process.  That's what we have and what we

11 were looking at in 581, correct, Mr. Bugiel?

12           MR. McDONALD:  Objection, Your Honor.  The

13 document is dated July '08.  The testimony was it began

14 in 2007.

15           THE COURT:  I think it is fair to ask the

16 question.  I think you just need to get up to it.

17 BY MR. STRUMWASSER:

18      Q.   There was a process in place in 2008 to

19 integrate the historical claims into the ARO process,

20 right?

21      A.   Yes.

22      Q.   Was it in 2008 a part of that process to check

23 and see whether, in fact, there were some or all or a

24 sample of first letters for these claims that were being

25 reported?
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 1      A.   In the 2008 process if the information was not

 2 what we required to perform the recovery activities, we

 3 would have done additional research on those or we would

 4 have closed those and not pursued them.

 5      Q.   How would you be able to tell that the

 6 information was not adequate in 2008?

 7      A.   From a recovery perspective we would have

 8 looked for specific criteria that is needed against the

 9 compliance guidelines which we are required to follow

10 and for those things that we need to do to make phone

11 calls to providers and so on.

12      Q.   And one of those criteria would be to ensure

13 that there had been a timely first letter, right?

14      A.   Correct.

15      Q.   In 2008, you would have in the course of

16 integrating a new company into your ARO process checked

17 whether or not there was a first letter in the file,

18 right?

19      A.   I would say from my perspective in the latter

20 part of 2008 had an acquisition occurred, yes.

21      Q.   Do you know whether or not that was a part of

22 the ARO process in the May to December of 2007 period?

23      A.   I do not know if that activity was part of the

24 specific process at that time, no.

25      Q.   At that time whose responsibility would it
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 1 have been?

 2      A.   From a recovery perspective that person who

 3 was responsible for the recoveries was Bob Starman.

 4      Q.   What do you mean by a recovery perspective, is

 5 there some other perspective that somebody else would

 6 have had?

 7      A.   The identification of those overpayments would

 8 have been another person that would have had

 9 responsibility or management of that process.

10      Q.   But the identification of those historical

11 overpayments had been done at PacifiCare, right?

12      A.   Correct.

13      Q.   Was there somebody at ARO who had

14 responsibility for validating that identification?

15      A.   What I am suggesting is I do not know from an

16 identification perspective what they did during that

17 integration or who was responsible.  From a recovery

18 perspective, I know that Bob Starman was the one who was

19 over the recovery activities at that time.

20      Q.   I think we have testimony from you that you

21 essentially succeeded to his position, right?

22      A.   In some capacity, yes.

23      Q.   Where is he today?

24      A.   He is with another company outside of United.

25      Q.   And you said from a recovery point of view.
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 1 How about from a compliance point of review, who had

 2 responsibility to validate the historical data being

 3 imported to ARO from a compliance point of view?

 4      A.   Related to the PacifiCare project?

 5      Q.   Yes.

 6      A.   I don't know.  Based on the information that

 7 we had, again, including that policy and procedure, that

 8 validation had already been done.  Did ARO do another

 9 validation against the compliance guidelines, I do not

10 know.

11      Q.   Were that acquisition to have happened in

12 2010, would there automatically be somebody to validate

13 that at ARO?

14      A.   In 2010 if I were putting a new acquisition

15 and open claims into the ARO process, that is something

16 that we would go back and look to validate from a

17 recovery perspective.

18      Q.   Not from a compliance perspective?

19      A.   Compliance is something that we do every day

20 within recovery, so that would be included.

21      Q.   Back to Exhibit 581 for a second.  Can you

22 identify any place in this document where it is said

23 that the imported historical claims should validate

24 against the criteria for overpayment recoveries?

25           MR. McDONALD:  Objection.  This document has a



6648

 1 lot of pages.  He has not seen it before.

 2           THE COURT:  So you have looked through it and

 3 you haven't found one?

 4           MR. STRUMWASSER:  That's right.

 5           THE COURT:  It speaks for itself.  I think the

 6 time to look through it to find something that isn't

 7 there is not worth it.

 8           MR. STRUMWASSER:  Fair enough.

 9 BY MR. STRUMWASSER:

10      Q.   Have there been other versions of this kind of

11 document, 581, more specifically?

12      A.   I'm not specifically aware of one.

13      Q.   You don't recall seeing or putting together a

14 document about UHC acquisition and integration?

15      A.   Again, this is not an area that I specifically

16 manage, so I would not have initiated any of these.

17      Q.   Today who manages this?

18      A.   Today the acquisitions and integrations are

19 still managed under Maria Cerjak.

20      Q.   To whom does she report today?

21      A.   Maria reports to Joan Butters.  B-U-T-T-E-R-S.

22      Q.   What is her position?

23      A.   I believe she is Vice-President of Data Mining

24 and Identification.

25      Q.   And she is out of your chain of command?
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 1      A.   Correct.

 2      Q.   Ms. Butters and Ms. Cerjak are both out of

 3 your chain of command?

 4      A.   Correct.

 5      Q.   To whom does Ms. Butters report?

 6      A.   I believe she reports to Eric Paul.

 7      Q.   Who is?

 8      A.   A senior vice-president.  I am not sure of his

 9 specific title.

10      Q.   To whom does he report?

11      A.   I don't know specifically.

12      Q.   Forgive me if I have forgotten the answer to

13 this question, to whom do you report?

14      A.   Currently I report to Kevin Jordan.

15      Q.   Who is?

16      A.   Vice-President of Credit Balance and Recovery.

17      Q.   And to whom does he report?

18      A.   He also reports to Eric Paul.

19      Q.   So we can safely assume, can we not, that the

20 historical claims that went to Johnson & Roundtree from

21 PacifiCare went to them with the understanding that they

22 reasonably could have that these valid claims satisfied

23 legal requirements?

24      A.   Correct.

25      Q.   That proved not to be true, correct?
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 1      A.   At this time we have not been able to locate

 2 all of the initial letters.  Whether they are legally

 3 compliant or not, at this point we cannot determine.

 4      Q.   Do you know whether there are any legal

 5 requirements that you have those records?

 6      A.   As to whether those records are maintained?

 7      Q.   Whether you maintain them in the claims file?

 8      A.   I am not aware of a specific requirement.

 9      Q.   Are you aware of legal requirements in

10 California that insurers maintain claim files?

11      A.   As to specific legal requirements regarding

12 claim processing, no, I have no knowledge of and I'm not

13 involved in that aspect of the business.

14      Q.   So far as you know, if PacifiCare had no

15 claims file, it would not be a violation of California

16 law?

17           MR. McDONALD:  Objection; argumentative.

18           THE COURT:  Sustained.

19 BY MR. STRUMWASSER:

20      Q.   How hard did you try to find the first letters

21 that went into the historical claims file?

22           MR. McDONALD:  Objection, Your Honor.  He can

23 ask what he did.

24           THE COURT:  Sustained.  I don't know what "how

25 hard" means.
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 1 BY MR. STRUMWASSER:

 2      Q.   What did you do?

 3      A.   After the initial identification of those two

 4 cases where the initial letters could not be located,

 5 there was a discussion with Sue Berkel from a business

 6 perspective to decide what next step to take.

 7           As a proactive position for the business we

 8 ceased recovery efforts on any open claims at that time

 9 and manually looked each claim up in the PacifiCare

10 imaging system to look for those initial letters.

11      Q.   For how many claims did you look for the

12 letters in the PacifiCare imaging system?

13      A.   There were roughly 5,000.  And those 5,000

14 would have covered all PacifiCare business.

15      Q.   NICE, ILLIAD and RIMS?

16      A.   Correct.

17      Q.   Of those 5,000 how many letters imaged did you

18 find?

19           MR. McDONALD:  Objection.  As of when?  You

20 are asking for this initial time period, May of 2007?

21           MR. STRUMWASSER:  Yeah.  Sure.  How about as

22 of July of 2009.

23           MR. McDONALD:  That's a different number.

24           THE COURT:  Fine.

25           As of July of 2009, how many letters did you
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 1 find?

 2           THE WITNESS:  As of July 2009, I don't have

 3 the exact number, but it would have been over 2,000

 4 letters.

 5 BY MR. STRUMWASSER:

 6      Q.   And you documented them where?

 7      A.   If a letter was found, we had that letter

 8 re-imaged and loaded into the ODAR system that we use

 9 today.

10      Q.   When did this project begin, this research?

11      A.   The research on these initial letters began on

12 May 22nd, '08.

13      Q.   When did you stop looking?

14      A.   We haven't.

15      Q.   So how many person hours roughly did you spend

16 in December 2008, you the company, looking for the

17 images?

18      A.   It is hard to give a number of person hours,

19 specifically in that month.  Our initial reconciliation

20 of that project was complete at the end of July of 2008.

21      Q.   At that point you had found about 2,000

22 images?

23      A.   Roughly 2,000 plus.

24      Q.   Do you know how many of those images were from

25 RIMS?
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 1      A.   I would have to go back and -- no.

 2      Q.   Who did this research?

 3      A.   Individuals that were part of my team at the

 4 time.

 5      Q.   Who?

 6      A.   There were two temporary workers that we had

 7 working on the project as well as two managers.  Those

 8 were the primary individuals.  The temporary workers

 9 were Liz Gavin and Tracy Semenko, S-E-M-E-N-K-O.  And

10 the two managers were Parker Thornberg and Diane Riley,

11 R-I-L-E-Y.

12      Q.   Was either Ms. Gavin or Ms. Semenko a former

13 PacifiCare employee brought back for this purpose?

14      A.   No.  They were temporary.

15      Q.   But independent of whether they were

16 temporaries at the time that they were doing this job,

17 they had not been prior PacifiCare employees?

18      A.   No.

19      Q.   Neither Riley, nor Thornberg had been a

20 PacifiCare employee?

21      A.   No.

22      Q.   So was any PacifiCare employee consulted in

23 the course of this project?

24      A.   When the project began, we would reach out to

25 a lead by the name of Arlene Salazar who was our contact
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 1 should we have questions about PacifiCare related items.

 2      Q.   How often did you talk to her?

 3      A.   Probably a couple few times.

 4      Q.   You personally?

 5      A.   I believe I only had one direct conversation

 6 or part of a conference with her.

 7      Q.   The period of this research, you said it ended

 8 July 31st of '08.

 9      A.   It was sometime in late July.  It was not the

10 31st.  It was before that.  And it began May 22nd.

11      Q.   Is it fair to say that in September of '08 you

12 did not have an ongoing project?

13      A.   Correct.  We concluded the initial review in

14 July of 2008.  At that time the project was considered

15 complete.

16      Q.   At some point in the future was it determined

17 that it was no longer complete?

18      A.   When the project was complete, all of the

19 overpayments where we based on our review and based on

20 the tools that we had available to us could not locate a

21 first letter, all of those were closed and letters were

22 sent to the providers letting them know that we were no

23 longer pursuing that overpayment.

24      Q.   So is it a fair inference that if a provider

25 got a letter saying we are no longer pursuing, that
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 1 indicated that you could not find a first letter?

 2      A.   At the time, yes.

 3      Q.   Am I inferring correctly that you started

 4 looking again?

 5      A.   We have identified additional letters after

 6 that July reconciliation was complete.  I believe it was

 7 in the month of August we had identified an additional

 8 90 to 100 overpayment letters, initial notification

 9 letters.

10      Q.   In August of '08?

11      A.   Yes.

12      Q.   How did that happen?  What were the

13 circumstances under which you found 90 to 100 additional

14 letters?

15           MR. McDONALD:  An objection real briefly to

16 the extent that this might involve what were settlement

17 discussions and the like.  I just want to make sure that

18 the witness is careful not to reveal information that

19 was communicated to or from counsel as part of the

20 settlement communications.  I think it is what did you

21 do.

22           THE COURT:  All right.  What did you do,

23 that's the question, right?

24           MR. STRUMWASSER:  Sure.  Let's do that

25 question first.
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 1           THE WITNESS:  We maintained the relationship

 2 with, obviously, Johnson & Roundtree.  And Johnson &

 3 Roundtree with Parker had identified where these

 4 additional letters were found.

 5 BY MR. STRUMWASSER:

 6      Q.   Where were they found?

 7      A.   I believe they were found in the imaging

 8 system of PacifiCare.

 9      Q.   Why were they not earlier found in the imaging

10 system of PacifiCare?

11      A.   It is possible for the data that we had at the

12 time of the initial review to not be as conclusive as

13 what PacifiCare would have had when they sent the

14 initial letter.  Meaning -- I will give an example.

15           In the case of a duplicate claim payment where

16 we are seeking to recover on one of those claims, the

17 initial notification letter may have been sent on Claim

18 A where we may have looked for the letter under Claim B.

19           With new information, we then could narrow the

20 search within the imaging database.  The imaging

21 database is a massive database to search for images.

22      Q.   Claim A and Claim B would have had the same

23 root number, right?

24      A.   No, if it was a true duplicate claim, it would

25 have had two different claim numbers.
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 1      Q.   So Dr. Welby sees me for an office visit and

 2 he sends claims to PacifiCare, technically -- PacifiCare

 3 pays both -- the first claim is not wrong, but the

 4 second claim is an overpayment, right?

 5      A.   Correct.

 6      Q.   And there is nothing in the numbers that tells

 7 you that, huh?

 8      A.   It depends on the situation, but in that

 9 example, the letter -- one of those two claims was

10 overpaid.  Whether they identified it as the first claim

11 or the second claim is the issue that I am referring to.

12      Q.   If there was a first letter regarding

13 overpayment, that meant that at the time of the

14 generation of that first letter, PacifiCare knew that

15 there was a duplicate claim; right?

16      A.   Yes.

17      Q.   Are you saying that when your group, your four

18 people, researched all these overpayments, you could not

19 identify the duplicate file?

20      A.   My team had spreadsheets of over 5,000 records

21 and they were taking the claim number and manually

22 looking each one up in the imaging system.  If that

23 claim number was not exact to what the PacifiCare image

24 was loaded in the imaging database under, they would not

25 have a match.  They would not find the letter.
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 1      Q.   So they have one row of this 5,000-row

 2 spreadsheet says that we are trying to recover on claim

 3 12345.  With me so far?

 4      A.   Yes.

 5      Q.   They go through 12345 and they are going to

 6 see that 12345is being pursued because it was a

 7 duplicate payment; right?

 8      A.   No, they did not have that information.

 9      Q.   So they weren't looking to figure out what

10 kind of claim it was.  They were just looking to see if

11 there was a letter in that file.  That was the extent of

12 their research?

13      A.   That was the extent of their research.

14      Q.   So in August of '08, Johnson & Roundtree

15 identifies another 90 to 100 letters; right?

16      A.   Correct.

17      Q.   I want to go back to July of '08.  You now

18 have roughly 2,000 where you did find a first letter,

19 right?

20      A.   Correct.

21      Q.   In May of '08 for those 2,000, ODAR did not

22 have the date or pointer information for the first

23 letter; right?

24      A.   That's correct.

25      Q.   Did you then for those 2,000 enter the date
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 1 and pointer information into ODAR?

 2      A.   For any letters that we found, initial

 3 notification letters that we found, yes, we went back

 4 and had them imaged and uploaded into ODAR.

 5      Q.   And then for the 90 to 100 that you found in

 6 August of '08, were those ODAR records also updated?

 7      A.   I would have to verify them, but I believe

 8 they were, yes.

 9      Q.   So what we have is as of the end of August

10 2008, there is something like 3,000 claims that you have

11 no evidence of a timely first letter for; correct?

12           MR. McDONALD:  Objection.  I think the

13 testimony was that they were unable to locate the image

14 of the letter.

15           THE COURT:  I think they are both the same

16 question.  Go ahead.

17           Do you understand the question?

18           THE WITNESS:  Yes.

19           THE COURT:  Okay.

20           THE WITNESS:  For those images we could not

21 locate the letter at the time.

22 BY MR. STRUMWASSER:

23      Q.   And you had no other evidence of a timely

24 first letter?

25      A.   At the time that that initial reconciliation
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 1 was concluded, no.

 2      Q.   And that was still true for about 3,000 claims

 3 after August of '08, right?

 4      A.   It was somewhat less than that, but yes.

 5      Q.   It was 90 to 100 less than the prior number,

 6 which was roughly 3,000, right?

 7      A.   Correct.

 8      Q.   When did you next start looking?

 9      A.   I don't remember the specific date that we

10 started looking, but it was in advance of my testimony

11 in February.

12      Q.   Where did you look?

13      A.   At the time we did the initial reconciliation,

14 we did not have all of the information -- or tools, I

15 should say, that we had later.  So upon preparing to

16 come out, myself and my team had reached out to others

17 within the organization again to ask are there any other

18 places this information may be stored, this

19 information -- that we would have access to this

20 information.

21      Q.   Whom did you ask?

22      A.   We talked with Arlene Salazar.  We also talked

23 with Melissa Webber, as well as any external vendors

24 that PacifiCare may have used prior to that transition

25 to ARO.
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 1      Q.   Who is Ms. Webber?

 2      A.   Melissa Webber is a legacy PacifiCare employee

 3 that was part of -- that became a part of ARO.

 4      Q.   Now is she an ARO employee?

 5      A.   She is now within a different group within

 6 Ingenix but was part of ARO.

 7      Q.   Those people that you consulted with, where

 8 did they tell you additional first letters could be

 9 found?

10      A.   Melissa herself is in the office where the

11 operations occurred or at one time occurred.  So she

12 physically went to filing cabinets, asked other people,

13 looking for is there any other places that we might have

14 overlooked when we did the initial reconciliation.

15           We did similar things with Arleen where we

16 would ask her if there is any other place that these

17 would have been stored or we could locate them.

18      Q.   Which external vendors had PacifiCare used

19 that you consulted?

20      A.   The primary vendor was the Rawlings Company.

21 R-A-W-L-I-N-G-S.

22      Q.   Did Rawlings identify any additional places

23 where first letters might be found?

24      A.   I believe they did.

25      Q.   Where did they identify additional first
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 1 letters to be found?

 2      A.   If they had sent the initial notification

 3 instead of PacifiCare sending it, they provided the

 4 image that they would have had stored.

 5      Q.   How many images -- how many first letters did

 6 you get from Rawlings?

 7      A.   I'm not sure of the specific number from

 8 Rawlings.

 9      Q.   Close as you can get.

10      A.   I don't know.  I would have to go back and

11 look.

12      Q.   How many did you get from Ms. Webber?

13      A.   Again, specific numbers from each person we

14 didn't track.  We just went back to look to see what

15 letters we could find.

16      Q.   How many letters overall did you find?

17      A.   At this point we have several hundred that we

18 have since located.

19      Q.   Do you know whether those images have been

20 produced to the Department of Insurance in this case?

21           MR. McDONALD:  Objection.  It assumes that

22 there was a request for that.

23           THE COURT:  Overruled.

24           THE WITNESS:  I do not know.

25           MR. STRUMWASSER:  Your Honor, so there is no
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 1 ambiguity on the subject, we would like to have all of

 2 the letters that were found after July of '08 produced.

 3           THE COURT:  Okay.

 4 BY MR. STRUMWASSER:

 5      Q.   With each of these have you also updated ODAR

 6 to reflect the dates of those letters?

 7      A.   Yes.  ODAR is being updated each time we find

 8 those letters.

 9      Q.   We got an ODAR extract on May 3rd.  Do you

10 recall that?

11      A.   Yes.

12      Q.   Would that be up to date with respect to all

13 of the additional letters that you have now described?

14      A.   As of the date that we generated that extract,

15 yes.

16      Q.   So there have been more found since May 3rd?

17      A.   Yes.

18      Q.   How many?

19      A.   At least 150.

20      Q.   And where were they found?

21      A.   Again, as I explained, the database that was

22 used by PacifiCare in the policy and procedures before

23 the business transfer to ARO indicates that -- there is

24 a field which indicates whether a letter was sent.

25           If we could not locate the letter now with
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 1 that new information, we have narrowed the search within

 2 the imaging system, all of the records that we found are

 3 in the imaging system, but those which we were unable to

 4 identify at the time we did the initial reconciliation.

 5      Q.   The PacifiCare database that you are

 6 describing is the one that is described in the

 7 procedures manual as the overpayment database?

 8      A.   Correct.

 9      Q.   Is that an Oracle database?

10      A.   It is a Microsoft Access database.

11      Q.   Who maintains that at PacifiCare, do you know?

12      A.   I don't know the specific people, no.

13      Q.   Do you have a copy of that Microsoft Access

14 database in the form in which was originally given to

15 ARO?

16      A.   I do not.

17      Q.   Was it originally given to ARO?

18      A.   I don't know.

19      Q.   Do you know whether anywhere there can be

20 found a version of that Access database as it existed at

21 the time of let's say in May of '07?

22      A.   I don't know if that specific version -- I

23 know that Arlene Salazar has the database that we

24 referenced to further locate these additional letters.

25      Q.   So in that database there was a field for the
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 1 date of the initial letter, the first letter?

 2      A.   Correct.

 3      Q.   And there was a pointer to an image of it?

 4      A.   No.  There was information such as the claim

 5 number that would help us narrow the search within the

 6 imaging system.

 7      Q.   And you described tools that became available

 8 to you that you used to find additional letters, right?

 9      A.   Yes.

10      Q.   What were those tools?

11      A.   Primarily these databases -- only this

12 database.

13      Q.   How did this database enable you to find the

14 additional letters?

15      A.   As we already discussed, knowing the

16 information that was used at the time the initial letter

17 was sent helped us specifically locate that image within

18 the imaging system.

19      Q.   How?

20      A.   By having the exact claim number and worksheet

21 number.  There may have been a member group number that

22 we had to search by.  Primarily it was the claim number

23 associated with that initial letter that was generated.

24      Q.   And the Access database had a field for the

25 claim number, right?
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 1      A.   Yes.

 2      Q.   And you -- did you not -- did you have access

 3 to the Access database in May of '08?

 4      A.   No.

 5      Q.   And at no time in '08 -- in May of '08 when

 6 you started this project -- did you check with

 7 PacifiCare about their database?

 8      A.   At the time we did the original

 9 reconciliation, we did not go back and utilize the

10 database because we did not have access to it.  We

11 didn't understand what was in the database that would

12 help us.

13      Q.   Why didn't you have access to it?

14      A.   It is not something that we at ARO had

15 systemic access to.

16      Q.   United had bought the company with the

17 database, right?

18      A.   Yes.

19      Q.   Had you asked, you could have gotten a copy of

20 the database in May of '08, right?

21      A.   We probably could have received a copy of the

22 database from Arlene, yes.

23           MR. STRUMWASSER:  This is a good point to

24 break.

25           THE COURT:  How long did you want for lunch?
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 1           MR. STRUMWASSER:  How about 1:15, Your Honor?

 2           THE COURT:  All right.  We'll return at 1:15.

 3           (Luncheon recess.)

 4           THE COURT:  Back on the record.

 5               DIRECT EXAMINATION (CONT'D)

 6 BY MR. STRUMWASSER:

 7      Q.   Good afternoon, Mr. Bugiel.  With reference to

 8 the historical claims -- PacifiCare Historical Claims

 9 Project, we understand that a data set was transmitted

10 to Johnson & Roundtree containing the historical claim

11 source from which they were to pursue recoveries.  Is

12 that right?

13      A.   Yes.

14      Q.   Do you know if that was comprised of one

15 transmission or multiple transmissions?

16      A.   Multiple.  Primarily two.

17      Q.   Were those sent to Johnson & Roundtree through

18 the normal ODAR feed?

19      A.   Yes, they were.

20      Q.   So the data that Johnson & Roundtree got were

21 the data that was on the ODAR system at United?

22      A.   Correct.

23           MR. STRUMWASSER:  I am going to show the

24 witness a copy of 319, Your Honor.

25
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 1 BY MR. STRUMWASSER:

 2      Q.   First of all, have you seen Exhibit 319 as

 3 such, Exhibit 319, before?

 4      A.   Yes.

 5      Q.   Can you confirm that this is the printout of

 6 the first few cases of the data that Johnson & Roundtree

 7 got for the historical -- PacifiCare Historical Claims

 8 Project?

 9           MR. McDONALD:  Objection.  Lack of foundation.

10           Did you ask him if he reviewed the testimony

11 regarding this?

12           THE COURT:  No.  He said he had seen this

13 before.  I think it is a fair question.  I will allow

14 it.  If he doesn't know, he can say he doesn't know.

15 BY MR. STRUMWASSER:

16      Q.   I just want you to confirm that this is the

17 kind of data in the format that was provided to Johnson

18 & Roundtree.

19      A.   Some of the fields on here would have been

20 provided to Johnson & Roundtree, but not all of them.

21      Q.   So let's walk through the fields.  UID, would

22 they have been given that?

23      A.   Yes.

24      Q.   Is that the unique identifier that is assigned

25 by ODAR to each recovery matter?
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 1      A.   Correct.

 2      Q.   Provider would have been provided to them,

 3 right?

 4      A.   Correct.

 5      Q.   That would have included the tax I.D., right?

 6      A.   Yes.

 7           MR. STRUMWASSER:   Your Honor, my copy of the

 8 tax I.D. you can read right through the redactions.

 9 How's yours?

10           THE COURT:  Terrible.  You can read right

11 through.  So I am going to see if I can't do better.

12 But it might require an envelope.

13           MR. STRUMWASSER:  After today perhaps we can

14 have someone try to redeem himself.

15           THE COURT:  I just did it with mine and it

16 isn't doing any better.  On some of it it seems to do

17 really well and on some of it it doesn't.  I think this

18 is going to need an envelope.

19 BY MR. STRUMWASSER:

20      Q.   Paid amount, would that have been sent to from

21 ODAR?

22      A.   Yes.

23      Q.   And check number?

24      A.   Yes.

25      Q.   So those are the amount that was originally
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 1 paid to the provider and the number of the check that

 2 provided it?

 3      A.   Correct.  That's the original check paid on

 4 that claim.

 5      Q.   And the amount overpaid is the calculation by

 6 United of how much the payment exceeded the correct

 7 amount?

 8      A.   Yes, it was the amount.

 9      Q.   This data to would have come from ODAR.

10      A.   Correct.

11      Q.   What is the JRP assessment amount, do you

12 know?

13      A.   I believe --

14           MR. McDONALD:  Objection.  For the record, I

15 believe the testimony was that that means assigned

16 amount.

17           THE WITNESS:  That is not a field that would

18 have been passed from ODAR, but is the amount that JRP

19 is going after the provider based on the amount

20 overpaid.

21 BY MR. STRUMWASSER:

22      Q.   Is the placement field a field that came from

23 ODAR?

24      A.   No, it is not.

25      Q.   Was there any comparable field from ODAR that
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 1 was transmitted to them?

 2      A.   No.

 3      Q.   JRP assignment date, that is not a field from

 4 ODAR, is it?

 5      A.   That is not a field in ODAR.

 6      Q.   Source system, is that a field from ODAR?

 7      A.   Yes.

 8      Q.   How does that get populated in ODAR?

 9      A.   The source system is the applicable claims

10 system for the claim number identified in the

11 overpayment record.

12      Q.   I understand that, but my question is how does

13 that get populated, is that an automatic transfer from

14 the source system to ODAR?

15      A.   I believe it is an automated transfer when the

16 overpayment is first loaded to ODAR.

17      Q.   Is site code state an ODAR field?

18      A.   It is.

19      Q.   Letter date, is that an ODAR field?

20      A.   No.

21      Q.   Comments, is that an ODAR field?

22      A.   No.

23      Q.   How about overpayment reason?

24      A.   Overpayment reason is an ODAR field.

25      Q.   What about notes?
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 1      A.   Notes is also an ODAR field.

 2      Q.   What do you understand letter date to be?

 3      A.   Letter date on this is likely the date that

 4 Johnson & Roundtree would have sent the letter.

 5      Q.   That caused all the commotion?

 6      A.   That would have sent then -- the letter date

 7 that they sent on these particular claims.

 8           MR. STRUMWASSER:  We have another one.

 9           THE COURT:  On the record we just switched out

10 an Exhibit 319 where you can read the tax I.D. numbers

11 for 319 where you cannot read them.

12 BY MR. STRUMWASSER:

13      Q.   Do you know, Mr. Bugiel, whether once Johnson

14 & Roundtree, this letter was back-fed to ODAR?

15      A.   After Johnson & Roundtree sends a letter, yes,

16 they will get it imaged and then they feed that

17 information back to ODAR.

18      Q.   So, for example, for that first row, San

19 Antonio Community Hospital -- and we'll ignore the fact

20 for a moment that it is NICE since it is only

21 illustrative -- both the pointer to the image and the

22 January 4/08 date would have been fed to ODAR, right?

23      A.   That's correct.

24      Q.   Do you know preliminary to this letter going

25 to -- preliminary to this data first going to Johnson &
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 1 Roundtree, whether there was any kind of communications

 2 from PacifiCare or United to Johnson & Roundtree saying

 3 we are about to embark on a PHLIC Historical Claims

 4 Project and here comes the data?

 5      A.   I am not aware of the specific communication,

 6 however Johnson & Roundtree was notified that this

 7 project was going on and that data would be coming to

 8 them.

 9      Q.   And they were notified in advance that this

10 wasn't another nightly feed, this is something special?

11      A.   Correct.

12      Q.   Do you know whether there was any other data

13 that Johnson & Roundtree was provided regarding the

14 PacifiCare Historical Claims Project other than the

15 claims that are listed here in Exhibit 318?

16      A.   The ODAR feeds to Johnson & Roundtree

17 contained various different pieces of documentation.

18 There would have been additional fields sent to them

19 that are not shown here, yes.

20      Q.   What additional fields would there have been

21 that you can recall?

22      A.   For one, the claim number, the claim paid

23 date.  There is also another date that is the

24 identification date.  There would be some other

25 overpayment reason codes instead of the text.
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 1      Q.   Anything else you recall at the moment?

 2      A.   There is more than that, but I don't have any

 3 specifics in my head to speak of.

 4      Q.   As a general proposition, does an ODAR feed to

 5 a vendor give the vendor pretty much all the data in

 6 ODAR for that record?

 7      A.   It does not give them all the data from ODAR.

 8 It would provide them with the information that they

 9 would need to load to their systems and pursue the

10 recovery.

11      Q.   I believe you testified last time that the

12 ODAR feed to Johnson & Roundtree in connection with this

13 project did not contain a field for the first letter

14 date; is that right?

15      A.   That's correct.

16      Q.   In a nightly feed in the ordinary course, not

17 the special project, but normal nightly feed, would that

18 field be transmitted?

19      A.   No.  There is no such field in ODAR that they

20 would receive on that feed.

21      Q.   Well, there is a field in ODAR, it is just not

22 being fed, right?

23      A.   There is a document date and document type,

24 yes, but it is not being sent to Johnson & Roundtree.

25      Q.   In fact, it comes back from Johnson &
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 1 Roundtree to ODAR after the letter is sent, right?

 2      A.   Or any documentation that they would generate

 3 and send related to that claim, yes.

 4      Q.   So for each piece of correspondence from the

 5 recovery vendor to the provider is that correspondence

 6 noted in ODAR after it happens?

 7      A.   Yes.

 8      Q.   How about correspondence from the provider to

 9 the Vendor?

10      A.   If the provider were to send the documentation

11 in, for example, to appeal an overpayment, yes, that

12 would also be imaged and sent back to ODAR.

13      Q.   Now, is ODAR an Oracle database?

14      A.   I don't know.

15      Q.   I have been led to believe that you are the

16 computer maven for ODAR.  Is that not true?

17      A.   I understand ODAR from a functional

18 perspective, but from a technical one, no.

19      Q.   Do you know what kind of a platform it is?

20      A.   No.

21      Q.   So if somebody said I need a report from ODAR

22 of the nightly feed yesterday from Johnson & Roundtree

23 between the hours of 11:00 and 11:30 and I want these

24 specific fields, could you produce that line?

25      A.   Not without requesting it from other people.
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 1      Q.   Whom would you request it to?

 2      A.   Either the IT folks or our Reporting Team.

 3      Q.   That's the Reporting Team unique to ARO?

 4      A.   Yes.

 5      Q.   Who heads that?

 6      A.   Patty Ryan is the manager of that group.

 7      Q.   What does ODAR stand for?

 8      A.   I do not know.

 9           MR. STRUMWASSER:  Let me have marked as our

10 next in order, an email from one of my favorite authors,

11 Mr. McDonald, transmitting some data.

12           (Exhibit No. 582 marked for Identification.)

13           THE COURT:  It is an email with a top date of

14 5/3, 2010.

15 BY MR. STRUMWASSER:

16      Q.   Have you seen this email before, Mr. Bugiel?

17      A.   No.

18      Q.   It transmits a file called "OverpaymentData

19 Extract.xls".   Do you see that?

20      A.   I do.

21      Q.   Are you aware of a file BEING sent to the

22 Department's counsel regarding the Johnson & Roundtree

23 data?

24      A.   I am aware of this file, yes.

25      Q.   So are you familiar with the contents of this
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 1 overpayment extract.xls?

 2      A.   Yes.

 3      Q.   Who prepared that?

 4      A.   I prepared that with Parker Thornberg.

 5      Q.   So you actually issued the commands to extract

 6 the data?

 7      A.   Yes.

 8      Q.   When did you begin working on this data

 9 extract?

10      A.   I believe it was in March.

11           MR. STRUMWASSER:  Just for all of us, it was

12 March 2nd, Your Honor, when you ordered the production.

13 BY MR. STRUMWASSER:

14      Q.   On March 11th, Mr. Velkei said the following

15 on the record:

16           "Your Honor, I actually have some good news."

17           "Your Honor said, "Oh, good."

18           "I made some phone calls at lunch and we can

19 get the data to the extent it exists to Mr. Strumwasser

20 next Wednesday, with Mr. Bugiel coming in next

21 Thursday."

22           Those would have been Wednesday, the 17th of

23 March and Thursday, the 18th of March.

24           So my first question to you is has the ODAR

25 data been available since mid March?
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 1      A.   The original data that I requested was not

 2 what I requested, so it had to be re-requested.

 3      Q.   I cannot tell you how crestfallen I am by that

 4 answer.

 5           Starting with the proposition that it was not

 6 you who actually punched the buttons to get the extract,

 7 but you requested it of someone else?

 8      A.   Correct.

 9      Q.   We had a miscommunication.  I appreciate the

10 clarification.  From whom did you ask this data to be

11 extracted?

12      A.   From Patty Ryan and her team.

13      Q.   What did you ask for?

14      A.   I would have to go back and look at the

15 specifics, but I asked for the information as it was

16 requested of me from the lawyers.

17      Q.   And to what extent did the first thing you got

18 back from Ms. Ryan's group deviate from what you had

19 asked for?

20      A.   There was information that was in the data

21 extract that was not relevant or was not what was

22 requested.

23      Q.   So you had the right records, but too many

24 fields?

25      A.   The right records but not all of the right
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 1 data fields to provide.

 2      Q.   Some you didn't need that were there and some

 3 that were not there you did need?

 4      A.   Correct.

 5      Q.   When did that happen, roughly?

 6      A.   It would have been probably a week or so after

 7 I requested the data.

 8      Q.   So sometime still in March?

 9      A.   Yes.

10      Q.   Did you then get back to them and ask for a

11 rerun?

12      A.   I did.

13      Q.   Roughly when?

14      A.   I would say mid to the second half of March.

15      Q.   About another week or so for them to get back

16 to you?

17      A.   Yes.

18      Q.   So we are now late March?

19      A.   Yes.

20      Q.   Was that what you needed?

21      A.   The data extract at that point had the

22 information that I had requested, yes.

23      Q.   Did it have more than that?

24      A.   No.

25      Q.   So do you know of any reason why -- and I am
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 1 not asking you for any communications from your

 2 counsel -- but do you know of any reason why the data

 3 couldn't have been provided to the Department at the end

 4 of March?

 5      A.   When I reviewed the data that was provided to

 6 me the second time, there was data in that extract that

 7 would not have in my opinion been understood once it

 8 left ARO.

 9      Q.   What specific fields would not have been

10 understood?

11      A.   When looking at the document's sent date in

12 the file, there was data that was not applicable to

13 generation of a notification letter.

14      Q.   What kind of data?

15      A.   The data would have been in those cases where

16 the claim was related to a Worker's Comp case or those

17 cases where the data was -- or the overpayment was

18 initiated by the provider.  So a voluntary refund.

19      Q.   Any other information in this second data set

20 that would have been misleading in your opinion.

21      A.   No.

22      Q.   So you requested -- by the way, the actual

23 records selected, were they okay?  You had the right set

24 of records?

25      A.   The records selected were fine.
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 1      Q.   So then you went back and asked for what?

 2      A.   At that point we knew that that situation was

 3 existing, so we had to take the data and split it.  And

 4 I believe on that file there were multiple tabs, some

 5 one of which had a PI WC on them which indicated a

 6 Workers' Comp.

 7      Q.   You didn't delete information, rather you just

 8 segregated it into the PI WC and the non-PI WC tab,

 9 right?

10      A.   Correct.

11      Q.   And then further separated by years?

12      A.   That's correct.

13      Q.   And a year being -- let's say 2007, what date

14 does that correspond to?

15      A.   That would have been the identification date

16 of the overpayment.

17      Q.   What does "identification date" mean?

18      A.   The identification date is the date in which

19 the overpayment was identified and loaded into ODAR or

20 assigned a UID.

21      Q.   So if an overpayment was made December 15,

22 '06, and the Identification Vendor identifies it

23 January 15th of '07, that claim would have been sorted

24 to the 2007 tab, right?

25      A.   It should have been, yes.
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 1      Q.   And, in fact, if the claim were paid in 1946

 2 but was identified in 2007, it would appear on that

 3 2007?

 4      A.   If it was allowed to get into ODAR.

 5      Q.   The point being that regardless of when the

 6 payment was made, the sorting -- that identification

 7 date would be the date that ODAR shows that the claim

 8 was a candidate for recovery, right?

 9      A.   Correct.

10      Q.   So when did you get back that file?

11      A.   That file was at the point we received the

12 second file back from Patty's team, no additional files

13 were received from her.  At that point Parker and myself

14 were the ones that sorted the data and put them on the

15 different tabs.

16      Q.   How did the data come to you, in what format?

17      A.   I believe it was one large Excel file.

18      Q.   And one worksheet in that Excel file.

19      A.   As far as I can remember, yes.

20      Q.   Then each row would have had a field for PI WC

21 or blank?

22      A.   No.

23      Q.   How were the PI WC and none of the above

24 noted?

25      A.   The Workers' Comp was a field in ODAR called
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 1 audit category.  That is how we identify whether it is

 2 Workers' Comp or not.  The provider-initiated field was

 3 a field that was identified as a result of the database

 4 from PacifiCare.

 5      Q.   And so the data that you received had those

 6 two fields in it, right?

 7      A.   No.  Parker and I took the data set that was

 8 provided to us and looked for the indication that the

 9 providers initiated from PacifiCare as well as

10 identified whether it was Workers' Compensation or not.

11      Q.   You did this manually?

12      A.   Yes.

13      Q.   How long did it take?

14      A.   Probably a week, week and a half.

15      Q.   At which point you were then -- you had and

16 Excel file with tabs 2006, 7, 8, and 9; is that right?

17      A.   No.

18      Q.   2006, 7 and 8, and tabs for 2006 PI WC, 7 PI

19 WC, right?

20      A.   Correct.

21      Q.   When did you have that file read?

22      A.   Again, I don't remember the specific dates,

23 but it would have been probably mid-April, mid to the

24 end of April.

25      Q.   The data that was in this file would have been
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 1 an accurate reflection of ODAR as it stood on what date?

 2      A.   As it stood on the second request.  Whatever

 3 the date of that second request would have been in

 4 March.

 5      Q.   Sometime during the second half of March?

 6      A.   Yes.

 7           MR. STRUMWASSER:  583.

 8           THE COURT:  583 is a "PacifiCare Life and

 9 Health Standard Overpayments June - December 2006".

10           (Exhibit No. 583 marked for Identification.)

11 BY MR. STRUMWASSER:

12      Q.   I will represent to you, Mr. Bugiel, that this

13 represents a printout of the first 58 records for the

14 2006, not PI WC tab of the file we got from Mr.

15 McDonald.  And I would like to ask you first whether or

16 not that appears to you to be the case?

17      A.   Yes, it does.

18      Q.   So we have here fields that you provided in

19 that spreadsheet and only fields that you provided in

20 that spreadsheet, right?

21      A.   Correct.

22      Q.   So let's just walk through these fields.  You

23 have Claim UID, which is the same UID that would have

24 appeared in the Johnson & Roundtree data?

25      A.   Yes.
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 1      Q.   We have Claim System again, just like in the

 2 Johnson & Roundtree.  It is the system from which the

 3 claim had been processed, right?

 4      A.   That's correct.

 5      Q.   Then we again have the Site Code State, which

 6 is the same information we saw in the Johnson &

 7 Roundtree data, right?

 8      A.   That is correct.

 9      Q.   Provider Name, Paid Amount, those are the same

10 as they were in the Johnson & Roundtree data, right?

11      A.   Correct.

12      Q.   Claim Audit Amount, what is that?

13      A.   Claim Audit Amount is the amount of the

14 overpayment.

15      Q.   And Recovered Amount?

16      A.   Recovered Amount is if any dollars were

17 recovered against the Claim Audit Amount, it would show

18 under the Recovered Amount.

19      Q.   Net Vendor Commission?

20      A.   Net Vendor Commission is in certain cases we

21 have external vendors that recover overpayments from

22 providers that held their fee at the time that they

23 transmitted the refund to us.  That vendor commission

24 would be the amount of the fee that they withheld.

25      Q.   And Amount Closed?
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 1      A.   Amount closed is the amount of the overpayment

 2 that was closed out or no longer pursuing for recovery

 3 efforts.

 4      Q.   So at some point you actually -- you being

 5 either United or the Vendor -- I will ask you who in a

 6 second -- actually decide we are done with this, we are

 7 not going to pursue this claim any further; is that

 8 right?

 9      A.   That's correct.

10      Q.   That is a standard practice you have so you

11 don't have anything pending, right?

12      A.   Among other reasons, yes.

13      Q.   What other reasons?

14      A.   If a provider appeals an overpayment, provides

15 additional documentation and the overpayment is no

16 longer valid, it would show up as an Amount Closed.

17      Q.   Do you have a standard practice when you close

18 out a claim?

19      A.   As far as timeframe?

20      Q.   Yes.

21      A.   Yes.

22      Q.   What is Outstanding Balance?

23      A.   Outstanding Balance would be the amount that

24 is still open that we are pursuing recovery on if there

25 is an amount.



6687

 1      Q.   So if Amount Closed equals Claim Audit Amount,

 2 then Outstanding Balance will always be zero?

 3      A.   Correct.

 4      Q.   Claim Paid Date, is that the date that

 5 PacifiCare paid the provider the claim?

 6      A.   That is correct.

 7      Q.   Column M, what is Document Sent Date?

 8      A.   In this data set that was provided, this would

 9 have been the date that an initial notification letter

10 was sent had that image been loaded in ODAR.

11      Q.   So the "NULL" entry would indicate in your

12 terminology that no first letter has yet been located?

13      A.   NULL would indicate that no initial letter was

14 loaded to ODAR.

15      Q.   Good.  And if prior to the date these data

16 were finalized, somebody found an additional letter in

17 their file cabinet, would NULL be replaced with the date

18 of that letter?

19      A.   Yes.  Had as part of this reconciliation we

20 found letters, they would have gone back and uploaded

21 that information into ODAR.

22      Q.   In ODAR when you bring it up on the screen --

23 I take it you have consulted ODAR records on screen.

24 Right?

25      A.   Yes.
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 1      Q.   If you are looking at the screen and it says

 2 Document Sent Date -- is that how the field is labeled

 3 there?

 4      A.   I believe so, yes.

 5      Q.   Is it blank or do the letters N-U-L-L appear?

 6      A.   When looking at the Documents tab in ODAR, if

 7 the initial letter was not loaded in ODAR, it would just

 8 be a blank screen.  It wouldn't be NULL or a blank

 9 screen.  It would just not be there.

10      Q.   Were they added by you or your reporting unit?

11      A.   That came from the data extract from the

12 Reporting Team.

13      Q.   Have you examined these two data sets, the

14 Johnson & Roundtree data set and your ODAR data, have

15 you tried to put those two pieces of information

16 together?

17      A.   I did.

18      Q.   Did you?

19      A.   I have.

20      Q.   How did you do it?

21      A.   Based on the Claim UID.

22      Q.   And when you did that, which of the data

23 elements did you compare?

24      A.   I mainly focussed on the UID.

25      Q.   Just to match them up?
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 1      A.   Just to match them up.

 2      Q.   For example, did you attempt to determine how

 3 many first letters are reflected in the data when the

 4 first letter went out more than 365 days after the

 5 payment?

 6      A.   Not from those two data sets, no.

 7           MR. STRUMWASSER:  584, Your Honor.

 8           THE COURT:  584 is a spreadsheet.  We can say

 9 that the top Claim UID number is 6693064, and the

10 Document Sent Date is 12/12/06.  I assume that makes it

11 somewhat unique.

12           MR. STRUMWASSER:  That's perfect.  What we did

13 here, Your Honor, and Counsel and Witness, is we matched

14 up by Claim UID number the Claim Paid Date and the

15 Document Sent date and extracted from the combined file

16 those where the Document Sent Date exceeded the Claim

17 Paid Date by more than 365.

18           (Exhibit 584 marked for Identification.)

19 BY MR. STRUMWASSER:

20      Q.   So, for example, Mr. Bugiel, the first Claim

21 UID for Gary Bennett, M.D., had a Claim Paid Date of

22 January 3, '05 and a Document Sent Date of December 12,

23 '06.  Do you see that?

24      A.   Yes.

25      Q.   May I therefore infer that the first letter
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 1 was sent more than 365 days after the claim was paid?

 2           MR. McDONALD:  Objection, Your Honor, just to

 3 the extent that this witness is being presented this for

 4 the first time with an extract that Mr. Strumwasser is

 5 representing what it constitutes, but the witness --

 6           THE COURT:  Do you need a minute to look at

 7 it?

 8           THE WITNESS:  Yes.

 9           MR. STRUMWASSER:  I will just do it as a

10 hypothetical.

11 BY MR. STRUMWASSER:

12      Q.   So I would like you to assume, Mr. Bugiel,

13 that these data in 584 consist of data pulled from your

14 data extract and the Johnson & Roundtree data set.  Are

15 you with me so far?

16      A.   Yes.

17      Q.   Matching up the Claim I.D., UID, and including

18 in these last two columns respectively, the date the

19 claim was paid and the date the first letter was sent.

20 Are you with me so far?

21      A.   Yes.

22      Q.   So we are under this hypothetical.  Dr.

23 Kildare Bennett who received a payment on a claim

24 January 3, '05 and who got the first letter December 12,

25 '06.  Are you with me so far?
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 1      A.   Okay.

 2      Q.   We have taken -- and I will ask you to

 3 assume -- the Claim Paid Date and the Document Sent Date

 4 are the dates that were the files that we were provided

 5 by Johnson & Roundtree or by you and the ODAR extract.

 6 Are you with me?

 7      A.   Okay.

 8      Q.   So for example, Dr. Kildare Bennett in row

 9 one, he got the first letter more than 365 days after

10 the claim was paid; correct?

11           MR. McDONALD:  Objection, Your Honor.  I think

12 at least as far as I understand the factual predicate of

13 this hypothetical that Mr. Strumwasser has identified,

14 if I understand correctly, he has taken some dates from

15 the Johnson & Roundtree database and some, perhaps, from

16 the ODAR database.  The Johnson & Roundtree database

17 includes letters that were the second letters that were

18 sent, and I am not clear as to whether he identified or

19 whether this Document Sent Date --

20           MR. STRUMWASSER:  I have misspoken.  These

21 data, 584, have only the extract.  The data only from

22 the ODAR extract.  Are you with me?

23           THE WITNESS:  Okay.

24 BY MR. STRUMWASSER:

25      Q.   Both Claim Date and document sent date were in
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 1 the ODAR extract, right?

 2      A.   Correct.

 3      Q.   So may I safely assume that Dr.

 4 Kildare Bennett got his -- the payment went out to Dr.

 5 Kildare Bennett on January 3rd of '05.

 6      A.   The date the claim was paid, yes.

 7      Q.   And may I safely assume that the date the

 8 first letter went out was December 12 of '06?

 9      A.   Yes.

10      Q.   With that hypothetical -- then what you have

11 here are the rows which represents the 360 cases we

12 found in the ODAR extract where the first letter went

13 out more than 365 days after the claim was paid.  Are

14 you with me?

15      A.   I am with you.

16      Q.   Is there any reason to believe based on my

17 assumptions and your knowledge of the data that each of

18 those 360 cases, the first letter went more than 365

19 days after the claim was paid?

20           MR. McDONALD:  Objection, Your Honor.  Again,

21 this is limited to the scope of a hypothetical, maybe

22 this line of inquiry would be appropriate.  But Mr.

23 Strumwasser has made a representation as to what this

24 document presents.  This witness has not had an

25 opportunity to test whether that is accurate.
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 1           THE COURT:  With the understanding that he

 2 hasn't had the opportunity to test this, I will allow

 3 the question.

 4           MR. STRUMWASSER:  I don't even want to go that

 5 far.  I think I was explicit in this last question.

 6 This is a hypothetical.  I want him to assume the

 7 statements I made, I don't want him to vouch for them.

 8 But I do want him to import into his answer the

 9 knowledge of Claim Paid Date and Document Sent Date.

10 And I want him to tell me whether under the hypothetical

11 I laid out and your knowledge of these ODAR data, it is

12 correct that each one of these 360 claims, the first

13 letter went out more than 365 days after the claim was

14 paid?

15           THE WITNESS:  That is what the data

16 represents, yes.

17           MR. STRUMWASSER:  Thank you.

18           For 585, Your Honor, a somewhat quicker

19 spreadsheet.  The good news is we have a different

20 claim at the top.

21           THE COURT:  585 is a set of spreadsheets with

22 the first claim UID Number 10680223 with a corresponding

23 Claim Paid Date of February 28th, 2005.

24           (Exhibit 585 marked for Identification.)

25
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 1 BY MR. STRUMWASSER:

 2      Q.   I will give you the hypothetical that I would

 3 like you to assume.  I would like you to assume that

 4 this spreadsheet was generated.  It does have all the

 5 fields.  It was generated from your ODAR extract

 6 excluding the PI WC cases, and that it represents all of

 7 the fields -- all of the records, rather, where the

 8 Document Sent Date is "NULL".  Are you with me on that

 9 assumption?

10      A.   Okay.

11      Q.   We found 1,800 such claims.  Oh let's take the

12 top one, Quest Diagnostics, claim UID ending in 223.

13 Are you with me?

14      A.   Yes.

15      Q.   The claim was paid on February 28, '05, right?

16      A.   Correct.

17      Q.   And we have a NULL in the Document Sent Date,

18 right?

19      A.   Correct.

20      Q.   May I infer from the fact that a UID was

21 assigned that, in fact, there was an attempt to collect

22 on this amount?

23      A.   Yes.

24      Q.   I am going to amend my hypothetical and give

25 you the chance to change your answer if you care to.



6695

 1           These 1,800 are claims -- these 1,800 are ones

 2 where we found a match to the Johnson & Roundtree data

 3 set and a NULL Document Sent Date.  Are you with me?

 4      A.   Okay.

 5      Q.   Again, given the fact that it had a Claim UID

 6 and that it had gone to Johnson & Roundtree, we can

 7 safely say that an attempt to collect was made by

 8 Johnson & Roundtree; correct?

 9           MR. McDONALD:  Objection.  I don't think this

10 witness has enough information to draw a conclusion

11 based on that hypothetical.

12           MR. STRUMWASSER:  He can tell us that.

13           THE COURT:  All right, I will allow it.

14           THE WITNESS:  If the Claim UID in the

15 hypothetical from the two data sets matched, it would be

16 assumed that Johnson & Roundtree made an attempt to

17 recover, yes.

18 BY MR. STRUMWASSER:

19      Q.   And that so far as we can tell, no first

20 letter ever went out on these 1,800 based on those

21 assumptions?

22           MR. McDONALD:  Objection.  It may be the

23 terminology, but the question is phrased "no first

24 letter went out".  I think it is in consistent with the

25 record in this proceeding that it is our position that
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 1 up to this point in certain instances, we have not been

 2 able to locate letters.

 3           MR. STRUMWASSER:  I will amend the question to

 4 accommodate Mr. McDonald without any concession that

 5 anything he said was right.

 6 BY MR. STRUMWASSER:

 7      Q.   And that is to say that we can infer from the

 8 assumptions I gave you and your knowledge of the

 9 database for these 1,800 claims, an attempt to collect

10 was made by Johnson & Roundtree and ODAR has no record

11 of a first letter going out.

12           THE WITNESS:  Correct.

13           MR. STRUMWASSER:  586.  This will be a

14 spreadsheet containing 4,471 lines.

15           THE COURT:  586 is a 4,471-line spreadsheet.

16           (Exhibit  586 marked for Identification.)

17 BY MR. STRUMWASSER:

18      Q.   Here are the assumptions I would like you to

19 make about this one:  This represents all of the UIDs in

20 the  ODAR extract file.  Are you with me so far?

21      A.   Yes.

22      Q.   I will tell you it includes also the UIDs that

23 are listed in 585, the ones which matched up to the

24 Johnson & Roundtree database.  You with me so far?

25      A.   Yes.
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 1      Q.   This one has an additional 3,671 records,

 2 claims, that have a NULL Document Sent field, a NULL

 3 Document Sent field, including those that were and were

 4 not findable in the Johnson & Roundtree.  So we have

 5 1,800 exactly that are in Exhibit 585 that are the

 6 Johnson & Roundtree NULL dates and then another 3,671

 7 from ODAR that are not in the Johnson & Roundtree but

 8 also contain NULL dates.  Are you with me?

 9      A.   Yes.

10      Q.   Again, since we have a claimed UID, may we

11 safely assume that an attempt to collect was made?

12      A.   Yes.

13      Q.   The arithmetic department of our team reminded

14 me that 4471 minus 1800 is 2671, not 3671.  You have a

15 quizzical look.  Did you want to clarify your answer?

16      A.   I want to clarify the yes to state that with

17 the PacifiCare Historical Claim Project, if the claim

18 was loaded to ODAR as part of that initial Historical

19 project, but due to timing the refund had come in to

20 United or PacifiCare after it was loaded into ODAR, it's

21 possible that it was already recovered before we had it

22 in ODAR.

23      Q.   It would still be there was an attempt to

24 recover without a first letter, right?

25      A.   There was an attempt to recover without ODAR
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 1 reflecting that there was a first letter, yes.

 2      Q.   Fair enough.

 3           Now, there were over 23,000 UID's identified

 4 as QICLINK records.  As you know, the Johnson &

 5 Roundtree data that we received also included some NICE

 6 and ILLIAD as well.  But we had a total of 23,000

 7 QICLINK in that field.  There were about 17,000 UID's

 8 that were listed in that ODAR extract that we got from

 9 you not including the PI WC's.

10           There are about 14,000 records identified as

11 QicLink records in one or the other of these data sets

12 that don't appear in the other data set.

13           I want to know if you are aware that there are

14 a large number of QicLink claims for these periods that

15 appear in one of the data sets and not the other.

16      A.   I'm not aware of the numbers between the one

17 data set and the other.  However, I can say that QicLink

18 pays claims for more than PHLIC PPO business.

19           What Johnson & Roundtree's data would have

20 included was every claim that they received from

21 QicLink.  The data set that I provided was specifically

22 relating to QicLink PPO business.

23      Q.   So the Johnson & Roundtree might have had some

24 point of service claims?

25      A.   It is likely, yes.



6699

 1      Q.   It would not have had any HMO claims

 2 identified under QICLINK, right?

 3      A.   If Johnson & Roundtree was recovering on a

 4 claim from QicLink, regardless of the business, it

 5 should have been in their data set.

 6      Q.   I understand that.  But the claims that they

 7 would have been recovering from coming out of QicLink

 8 would not have been regular HMO claims, right?

 9      A.   I can't answer that without looking at the

10 data.

11      Q.   Well, do you know of any reason why there

12 would have been anything on QicLink other than PPO or

13 point of service?

14      A.   There is some PacifiCare Life Assurance

15 business that runs through QicLink.

16      Q.   Would there have been exclusive provider

17 organization claims from QicLink that went to Johnson &

18 Roundtree?

19      A.   I would have to look at the data to confirm.

20 I don't know.

21      Q.   Just so we are clear here, when you put

22 together your ODAR extract, you omitted QicLink claims

23 that were point of service business, right?

24      A.   When I requested the data I asked for QicLink

25 claims that were PHLIC-specific.
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 1      Q.   So that would have excluded POS, right?

 2      A.   Yes.

 3      Q.   What else would it have excluded?

 4      A.   Any other QicLink business that may have been

 5 in ODAR.

 6      Q.   I am asking you what could have been in

 7 QicLink other than PPO and POS?

 8      A.   For example, the self-directed business would

 9 not have been included.

10           MR. STRUMWASSER:  A spreadsheet, a 10,357-line

11 spreadsheet.

12           THE COURT:  It is a 10,357-line spreadsheet.

13           (Exhibit 587 marked for Identification.)

14 BY MR. STRUMWASSER:

15      Q.   I want to clarify a prior answer.  You said

16 "self-directed business".  Did you mean self-funded?

17      A.   Yes.

18      Q.   Self-directed is not the issue, right?

19      A.   Self-funded.

20      Q.   Quick question about the last Exhibit, 586.

21 We could not find in the ODAR extract any record at all

22 for the attempted collection of Dr. Mazer.  Do you have

23 any idea why that would be?

24      A.   I do not.

25      Q.   So for 586 I would like you to assume that
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 1 this is a -- 587 is a QicLink listing of QicLink UIDs in

 2 the Johnson & Roundtree data for which there is no data

 3 in your ODAR extract.  Do you have that assumption in

 4 mind?

 5      A.   Okay.

 6      Q.   I will mention also that 587 in the interest

 7 of space omits some columns but has all the rows.  As

 8 you can see there are 10,363 UID's that were QicLink

 9 identified in the Johnson & Roundtree data and did not

10 appear in your ODAR extract.  Does that number surprise

11 you?

12           MR. McDONALD:  Objection.  Assumes facts not

13 in evidence.  If this is stated as a hypothetical,

14 that's fine.

15 BY MR. STRUMWASSER:

16      Q.   Would that number surprise if the facts I

17 asked you to assume were true?

18      A.   It would not surprise me as the Johnson &

19 Roundtree contained everything from QicLink.

20      Q.   Mr. Bugiel, assume for a moment, if you would,

21 that Johnson & Roundtree data included about 23,000

22 QicLink claims.  Are you with me so far?

23      A.   Yes.

24      Q.   Would it -- under those circumstances would

25 you be surprised if 10,000 of those 23,000 were non-PPO?
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 1      A.   The ratio of business on QicLink is not

 2 something that I am familiar with as far as what

 3 business has what volumes, so I wouldn't be able to say

 4 that it surprises me or it doesn't.

 5      Q.   Did you do anything to check and see whether

 6 all of the PPO, QicLink data on the Johnson & Roundtree

 7 database were, in fact, contained in the ODAR extract.

 8      A.   No.

 9           MR. STRUMWASSER:  This is a good time, Your

10 Honor.

11           (Morning recess.)

12           MR. STRUMWASSER:  I would like to have marked

13 Exhibit 588.

14           THE COURT:  Exhibit 588 is a screen shot that

15 says "Queue:  First Letter".   It has a date of 5/13,

16 2010 at the bottom.

17           (Exhibit No. 588 marked for Identification.)

18 BY MR. STRUMWASSER:

19      Q.   What is this?

20      A.   This is a screen shot of a database that was

21 discovered on Tuesday of this week.

22      Q.   What can you tell us about the database.  For

23 example, do you know what its name is?  Is it

24 overpayments to SW, is that the original name to it?

25      A.   I do not know.
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 1      Q.   What do you understand this database to

 2 represent?

 3      A.   I understand that this is an additional

 4 database that was at some point used within the

 5 PacifiCare processes for overpayments.

 6      Q.   Am I correct that it is a Microsoft Access

 7 database?

 8      A.   That is correct.

 9      Q.   How was it discovered?

10      A.   I was attending a call with the lawyers and an

11 individual --

12           THE COURT:  Not what people said.

13           MR. McDONALD:  Your Honor, we had anticipated

14 this, and we thought as long as it's not deemed a waiver

15 of every attorney/client communication -- Mr. Bugiel

16 found out about this in the course of a conversation

17 that occurred on the phone on Tuesday.  We thought it

18 would be useful for the record to have him disclose

19 that, but that is the extent to which we were going to

20 waive any attorney/client.

21 BY MR. STRUMWASSER:

22      Q.   Did you find it out from lawyers or did you

23 happen to be in the presence of lawyers?

24      A.   I was on a call involving lawyers and other

25 personnel.
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 1           MR. STRUMWASSER:  I don't want to get graphic

 2 about our skepticism here.   But to the extent we can

 3 find out the circumstances under which this thing has

 4 suddenly surfaced, I would like to hear about it.

 5           Can we let him keep on going and see where we

 6 are?

 7           MR. McDONALD:  Sure.

 8           THE WITNESS:  I had attended a call on

 9 Tuesday, and it was identified that this database

10 existed on that call.

11 BY MR. STRUMWASSER:

12      Q.   Do you know -- not necessarily who immediately

13 gave it to you, but who made the discovery around this

14 time of this database?

15      A.   The discovery of the database was from Arlene

16 Salazar.

17      Q.   Do you know how she happened to find it?

18      A.   I believe it was in some email chain that she

19 had identified.

20      Q.   So she got an email with this file attached?

21      A.   That's my assumption.

22      Q.   I believe counsel said something about having

23 trouble opening.  If it is a Microsoft Access file, do

24 you understand any reason why it can't just be opened?

25      A.   The database itself can be opened, but as far
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 1 as accessing the tables behind the application part of

 2 the database, that we do not have the time access to it

 3 or cannot it done.

 4           MR. STRUMWASSER:  Your Honor, in the interest

 5 of time, clock time here and also calendar time, I ask

 6 that in addition to the images of the belatedly

 7 discovered first letters, we also be given a copy of

 8 this database for review.

 9           MR. McDONALD:  Your Honor, our position would

10 be we want to review it to see what is there, but if

11 there is nothing privileged, we anticipate we would

12 produce it.

13           THE COURT:  Okay.

14 BY MR. STRUMWASSER:

15      Q.   Do you recall how many records there was in

16 this?

17      A.   According to this screen printed it shows

18 there are 3,400.

19      Q.   Mrs. Salazar, was she familiar with the file?

20      A.   Not to my knowledge.

21      Q.   The name of the file is "Overpayments_SW"; is

22 that right?

23      A.   Again, according to the screen shot, yes.

24      Q.   Any idea what "SW" stands for?

25      A.   No, idea.
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 1      Q.   The only record that is shown here is a 2006

 2 record.  Do you know whether PacifiCare had a southwest

 3 region in 2006?

 4      A.   I do not know.

 5      Q.   Are you aware that the California Medical

 6 Association raised issues with the collection notices

 7 that were sent out relating to PHLIC Historical Claims

 8 Project, to the PacifiCare Historical Claims Project?

 9      A.   I am aware of the three instances of provider

10 complaints that we received to research from the CMA.

11      Q.   Those would be Bloom, Mazer and somebody else?

12      A.   Yes.

13      Q.   Who was the somebody else?

14      A.   I believe it was a Dr. Kildare Choo.

15      Q.   Noel choo?

16      A.   I am not sure of the first name.

17      Q.   Do you remember what her story was?

18      A.   Off the top of my head, I don't.

19      Q.   Does it refresh your recollection that she

20 claimed she was overpaid and immediately sent the check

21 back to PacifiCare and nevertheless kept getting

22 collection notices and kept sending in copies of the

23 canceled check?

24      A.   I recall that was the basis of the complaint.

25      Q.   Did you research it?
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 1      A.   Someone from my team would have researched it,

 2 yes.

 3      Q.   Do you know what the research led you to

 4 conclude?

 5      A.   I believe that the refund was identified and

 6 the ODAR database did not reflect the refund.

 7      Q.   Did you attempt to determine why that was?

 8      A.   No.

 9      Q.   Independent of those three cases which I

10 understand you got notice of from CMA, I gather

11 individually, or in a single letter or what?

12      A.   They were individual.

13      Q.   The CMA also filed a complaint with the

14 Department regarding this, did they not?  Regarding the

15 Historical Claims Project.

16      A.   I'm not aware of any complaint filed.

17      Q.   You never heard, for example, from Ms. Berkel

18 that the CMA was complaining about the overpayment

19 collection efforts?

20      A.   In response to those three specific situations

21 we began the investigation or reconciliation of the

22 Historical Claim Project and at the conclusion of that

23 project provided information about the findings of that

24 reconciliation.

25           MR. STRUMWASSER:  589, is a conventional email
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 1 chain.

 2           THE COURT:  With a top date of June 24th,

 3 2008.

 4           (Exhibit 589 marked for Identification.)

 5 BY MR. STRUMWASSER:

 6      Q.   Before I ask you about this document, Dr.

 7 Kildare Chiu is a he not a she.  And I would like to ask

 8 you generally, to the best of your knowledge before the

 9 PacifiCare Historical Claims Project data which was sent

10 to Johnson & Roundtree, was any effort made to filter

11 those data for provider initiated claims.

12      A.   In the normal ARO process, if a provider

13 initiated -- a provider initiated refund would not

14 normally go to Johnson & Roundtree as we typically would

15 receive the refund at the same time.

16      Q.   I am asking a somewhat different question.

17 Before you produced the ODAR extract to us, you filter

18 for provider initiated claims, right?

19      A.   That's correct.

20      Q.   And I'm asking whether before Johnson &

21 Roundtree received the Historical Claims Project were

22 those data filtered for provider initiated claims?

23      A.   I don't know.

24      Q.   Back now to 589.  Mr. Bugiel, we have at the

25 bottom of the email chain, an email from Ms. Markle to
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 1 you.  Do you recall this email chain?

 2      A.   It's familiar to me, yes.

 3      Q.   In it Ms. Markle says that she and Ms. McFann

 4 had just met with the CMA and asked for some statistics

 5 about ARO requests, right?

 6      A.   That's correct.

 7      Q.   Including how many requests were sent to

 8 providers and how many of those requests were invalid?

 9 Do you recall getting the inquiry from Ms. Markle and

10 Ms. McFann?

11      A.   I remember putting information together in

12 response to those questions, yes.

13      Q.   And did you conclude that 2,912 of the

14 collection notices sent by Johnson & Roundtree were

15 invalid?

16      A.   At the conclusion of our reconciliation, the

17 2,912 were those cases where we did not identify or

18 locate the initial notification letter at that time.

19      Q.   Do you recall roughly how many first letter

20 notices you identified where there was a first letter

21 noticed and it was untimely?

22      A.   I do not.

23           MR. STRUMWASSER:  590.

24           THE COURT:  It has a top date of July 30th,

25 2008.
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 1           (Exhibit 590 marked for Identification.)

 2 BY MR. STRUMWASSER:

 3      Q.   Do you recognize this email chain?

 4      A.   Most of it.

 5      Q.   I couldn't hear you.

 6      A.   Most of it.

 7      Q.   Do you recognize Ms. Riley's email on

 8 June 30th to Ms. Berkel?

 9      A.   Yes.

10      Q.   And you see there that she identifies the

11 2,912 figure as the number of requests that were

12 invalid.  Do you see that?

13      A.   Yes, I see that.

14      Q.   It consists of some four numbers that are

15 listed A through D below, 66 where there was a letter

16 but it was not in compliance.  Does that mean that the

17 letter was more than 365 days after the payment?

18      A.   I am assuming that that is what that means.  I

19 would have to confirm it.

20      Q.   665 where the UID was already closed.  Do you

21 know what that means?

22      A.   At the time that we initiated the

23 reconciliation, again, it was on open active accounts.

24 In the process of reconciliation, additional items may

25 have been closed prior to completing that
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 1 reconciliation.

 2      Q.   Closed not for reasons having to do with your

 3 research, but for ordinary business reasons having to do

 4 with the requests?

 5      A.   Correct.

 6      Q.   So they would have included claims that were

 7 closed because you received payment?

 8      A.   It could have been recovered with a payment or

 9 it could have been closed due to an appeal.

10      Q.   Do you know if it was closed with a recovery

11 when PacifiCare decided not to pursue the dispute over

12 collection pre-recoveries, did those of the 665 who

13 would actually had paid get a refund?

14      A.   If it had been previously recovered, those

15 refunds were not made.  Refunds would have been made if

16 after we completed the project in July and sent the

17 provider the closure letter, if a refund came in after

18 that point, the money would have been returned to the

19 provider.

20      Q.   Then item B, "UIDs with letters not found -

21 197".  Those are ones where your group opened up a file

22 somehow and they could not find any letters?

23      A.   Yes.  Based on the tools that we had at the

24 time and what we talked about so far today, those were

25 initial letters not found.
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 1      Q.   In 1,984 you hadn't even opened the files.

 2      A.   That's correct.  By the end of June that is

 3 what we still had to research.

 4      Q.   Then we have the attachment on PAC0564554,

 5 take a look at line -- do you know what this spreadsheet

 6 is?

 7      A.   This spreadsheet is a summary of the

 8 reconciliation that was in progress.

 9      Q.   Starting on the line 51 we have "Audited

10 Records with letters is not in compliance".   Do you see

11 that?

12      A.   Yes.

13      Q.   Can we tell how many there were or do we only

14 get the number of dollars associated here?

15      A.   Again I would have to go back and confirm it,

16 but I believe the number is what we already discussed as

17 part of the email.

18      Q.   It is not an attachment, but it is in the

19 email itself.

20      A.   Correct.

21      Q.   So that's how we can match up the 66 with the

22 $156,456?

23      A.   Again, I would have to confirm it, but yes.

24      Q.   Do you know whether the numbers that are

25 reported here in this exhibit were ever provided to CMA?
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 1      A.   I am aware that the information that we

 2 provided answering these questions was provided in the

 3 communication, yes.

 4      Q.   So let's do a quick look at the Noel Chiu

 5 documents.

 6           THE COURT:  591 is an email with the top date

 7 of May 28, 2008.

 8           (Exhibit 591 marked for Identification.)

 9 BY MR. STRUMWASSER:

10      Q.   Do you recognize this email chain?

11      A.   Yes.

12      Q.   It starts with an email from Aileen Wetzel at

13 CMA?

14      A.   Yes.

15      Q.   Do you know Ms. Wetzel?

16      A.   No, I do not.

17      Q.   She is raising the Noel Chiu issue.  Ms.

18 Markle sends it to you for research and you reply with

19 the top email here; right?

20      A.   That is correct.

21      Q.   Now, do I correctly recall your testimony to

22 be that if Dr. Kildare Chiu had sent the money back

23 while you were doing this research, you would not have

24 forwarded -- you would not have made any further refund,

25 right?  The overpayment was refunded back to you
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 1 originally, right?

 2      A.   If during the reconciliation there was an

 3 identification of a recovery that occurred in the past,

 4 we would have updated ODAR accordingly.

 5           In this situation for Dr. Kildare Chiu, the

 6 recovery was, in fact, made in June of 2007, and that

 7 particular overpayment should never have gone to Johnson

 8 & Roundtree for recovery because it was refunded

 9 already.

10      Q.   So this was an example of the refunding had

11 actually already been captured in QicLink, right?

12      A.   Yes.

13      Q.   Do you know why it went to Johnson & Roundtree

14 nonetheless?

15      A.   The only reason or way that it would have gone

16 to Johnson & Roundtree is that at the time that we did

17 the Historical Project, that overpayment was still an

18 open record in the database that PacifiCare used to

19 maintain their overpayments.  So the fact that the

20 refund came in in June of 2007, the database was not

21 updated and, therefore, the record got sent to Johnson &

22 Roundtree as open.

23           MR. STRUMWASSER:  592, Your Honor, a June 19th

24 letter from PacifiCare to Ms. Rosen.

25           (Exhibit No. 592 marked for Identification.)
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 1 BY MR. STRUMWASSER:

 2      Q.   Are you aware that CDI also required PHLIC to

 3 provide information about the J&R overpayment requests

 4 related to the PacifiCare Historical Claims Project?

 5      A.   I was aware that this letter was sent, yes.

 6      Q.   Did you assist in the drafting of this letter,

 7 592?

 8      A.   The information in this letter specifically

 9 for those particular providers was something that we

10 would have provided to Kristine and others based on our

11 research.

12      Q.   Take a look at the second page ending in 714.

13 Would you just review the paragraph at the bottom

14 regarding Dr. Mazer's case, the last paragraph from the

15 top of the next page.

16      A.   Okay.

17      Q.   Is there anything in this discussion about Dr.

18 Mazer's issue that you understand not to be true today?

19           MR. McDONALD:  Objection to the extent that it

20 suggests that Mr. Bugiel has undertaken any research

21 such that if there was some inconsistent information he

22 would currently have it while he sits on the stand.

23           MR. STRUMWASSER:  I am going to confess I

24 don't understand that objection at all.

25           THE COURT:  I am going to overrule the
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 1 objection.

 2           Answer, if you know.

 3           THE WITNESS:  I am not aware of anything in

 4 here that is today any different.

 5 BY MR. STRUMWASSER:

 6      Q.   In so far as you know, the description of the

 7 Mazer situation is correct?

 8      A.   Yes.

 9      Q.   How about the Chiu -- the paragraph regarding

10 Dr. Kildare Chiu.  So far as you know, is that an

11 accurate statement of the circumstances of the Chiu

12 dispute?

13      A.   Yes.

14      Q.   Back on page 714, at the top of the page, J&R

15 sent overpayment notification letters to each provider

16 for Historical Claims.  These letters were in a similar

17 format to an initial notification letter and were sent

18 whether or not PHLIC had previously sent an overpayment

19 notification letter."

20           Do you see that?

21      A.   I do.

22      Q.   As far as you know, is that correct?

23      A.   Yes.  It is my understanding that Johnson &

24 Roundtree sent letters on everything they received as

25 part of the Historical Project.
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 1      Q.   You understand Ms. Higa's statement here to

 2 mean that in some instances, the J&R overpayment

 3 notification letters were sent to the providers even

 4 though no initial notification letter had been sent by

 5 PHLIC?

 6      A.   I would say even though we had not located the

 7 letter.

 8      Q.   But do you see those words in Ms. Higa's

 9 letter?

10      A.   I see those words, yes.

11      Q.   Then, "Upon transitioning overpayment

12 recoveries to J&R, PHLIC failed to require J&R to locate

13 and review evidence that the Historical Claims had been

14 sent."  Do you see that?

15      A.   I see that.

16      Q.   Is it a fair reading of that sentence in your

17 opinion for the readers to interpret that to say that in

18 PacificCare's view, Johnson & Roundtree made an error or

19 failed to discharge its obligations because it did not

20 locate and review evidence that the initial notice on

21 the Historical Claim had been sent?

22           MR. McDONALD:  Objection to the extent that

23 failed to discharge its obligations suggests that there

24 is an intent and characterization of the conduct.  This

25 is not a document that authored by this witness.  He is
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 1 not the signatory on this letter.  This letter speaks

 2 for itself.

 3           THE COURT:  If you know, you can answer.

 4           Overruled.

 5           THE WITNESS:  Can you repeat the question?

 6 BY MR. STRUMWASSER:

 7      Q.   Is it a fair reading of this sentence to read

 8 it to be a criticism of Johnson & Roundtree for failing

 9 to locate and review the evidence that the initial

10 notice on the Historical Claims had been sent?

11           MR. McDONALD:  Objection, Your Honor.  I think

12 it is irrelevant what his opinion is of what the

13 sentence means as to whether it is critical of Johnson &

14 Roundtree.  The document speaks for itself.

15           THE COURT:  I am not sure what his

16 relationship is to making that determination, but if he

17 knows, I will allow him to answer the question.

18           THE WITNESS:  I do not feel this statement is

19 in any way critical of Johnson & Roundtree.

20 BY MR. STRUMWASSER:

21      Q.   You review this as a criticism of PHLIC?

22           MR. McDONALD:  Objection, again for the same

23 reason, Your Honor.

24           THE COURT:  Same ruling.  If he knows.

25           THE WITNESS:  I don't see that statement to be
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 1 a criticism of either party.

 2 BY MR. STRUMWASSER:

 3      Q.   So at the end of the day what we have got is

 4 Johnson & Roundtree put out notices to providers with no

 5 evidence of statutory required first letters within the

 6 365 days; right?

 7           MR. McDONALD:  Objection.  Misstates the

 8 evidence.  We have in evidence a policy and procedural

 9 manual from PacifiCare that indicates their policy and

10 what the send out time is.

11           THE COURT:  Well, they couldn't find it.

12           MR. STRUMWASSER:  I would like to stand on my

13 question.  There is no evidence -- for some of these

14 notices there was no evidence of a claim having been

15 made within 365 days.  And, in fact, we have admission

16 from them that at least on some of them there was no

17 such notice.

18           THE COURT:  What's the question?

19           MR. STRUMWASSER:  I just want his confirmation

20 that that is the case.  This is a preliminary question,

21 obviously.

22           THE COURT:  All right, if you know.

23           THE WITNESS:  I would explain the situation to

24 be Johnson & Roundtree sent out second collection

25 letters with the understanding and belief based on the
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 1 information that we were provided in the P and P that

 2 initial notification on those overpayments had, in fact,

 3 been sent out.

 4 BY MR. STRUMWASSER:

 5      Q.   And that was not a criticism of J&R, right,

 6 they didn't do anything wrong in that respect?

 7           MR. McDONALD:  Objection.  I don't know, what

 8 is "that"?   "That criticism of Johnson & Roundtree."

 9           THE COURT:  What he just said.  I'll allow it.

10           THE WITNESS:  No.

11 BY MR. STRUMWASSER:

12      Q.   What I understand you to have said a moment

13 ago is you also don't think that PacifiCare did anything

14 wrong in providing Johnson & Roundtree the data and

15 information that it did; is that right?

16           MR. McDONALD:  Objection, Your Honor.  It

17 sounds like he is asking this witness for his opinion

18 about if something wrong was done.  We are supposed to

19 be in a factual inquiry.  Your Honor will presumably

20 make a determination as to whether the allegation of

21 wrongdoing --

22           MR. STRUMWASSER:  If nothing else, it does to

23 penalty.

24           THE COURT:  If he knew or thought it was

25 wrong?  I am going to sustain the objection now.  I am



6721

 1 not sure that it helps me at all to know if he thinks it

 2 was wrong.

 3 BY MR. STRUMWASSER:

 4      Q.   Mr. Bugiel, so far as you know, was anybody in

 5 your organization disciplined because of the problems

 6 with these other collection attempts?

 7           MR. McDONALD:  Objection; relevance.

 8           THE COURT:  I'll allow it.

 9           THE WITNESS:  I don't know of any disciplinary

10 action outside of the closure of all of the overpayments

11 where we could not locate the initial letters.  But as

12 to a specific person, I am not aware.  I am not privy to

13 that information unless it was on my own team.

14 BY MR. STRUMWASSER:

15      Q.   Nobody you know of suffered any adverse

16 personnel action?

17      A.   No.

18      Q.   Whose responsibility was it to locate and

19 review evidence that the initial notice on Historical

20 Claims had gone out before the second letter went out,

21 whose responsibility was that?

22           MR. McDONALD:  Objection.  It assumes that

23 there was a responsibility to do that beyond that which

24 was done.

25           THE COURT:  No, he just asked whose
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 1 responsibility it was.  I'll allow it.

 2           THE WITNESS:  To my understanding there was no

 3 expectation of anyone within ARO to search for and

 4 locate those letters prior to sending them to Johnson &

 5 Roundtree, because based on, again, the information and

 6 the policy and procedure that we had, we had no reason

 7 to believe that these images were not available to us.

 8 So there was no responsibility for anyone in ARO is that

 9 your answer?

10           MR. STRUMWASSER:  If that was his answer, I

11 just want to make sure I got it.

12           THE COURT:  Was that your answer?

13           THE WITNESS:  Yes.

14 BY MR. STRUMWASSER:

15      Q.   Was there anything else in United or

16 PacifiCare who had responsibility, if you know.

17      A.   I don't know.

18      Q.   Was it J&R's responsibility?

19      A.   Because we believed that the information based

20 on the policy and procedure was there and that we would

21 be able to find the images should we need them, there

22 was no expectation within ARO or within Johnson &

23 Roundtree to, in fact, produce images prior to pursuing

24 the recovery efforts.

25           THE COURT:  593 is an email with a top date of
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 1 May 27th, 2008.

 2           (Exhibit 593 marked for Identification.)

 3           MR. McDONALD:  Your Honor, just for the

 4 record, apparently there has been produced inadvertently

 5 privileged communication.  Mr. Pasnik is an attorney.

 6           MR. STRUMWASSER:  I will withdraw it.

 7           THE COURT:  Off the record.

 8           (Attorneys confer.)

 9           MR. STRUMWASSER:  We are going to pass it out

10 again and then take it back and redact it.

11           THE COURT:  I am going to mark as 593 an email

12 with the top date of May 22nd, 2008.

13 BY MR. STRUMWASSER:

14      Q.   Do you recognize this email fragment, Mr.

15 Bugiel?

16      A.   Vaguely.

17      Q.   With respect to the second paragraph, "The

18 short story is that we supplied ARO and they in turn

19 supplied recovery vendors with 13K RIMS claims ($70

20 million) and collection efforts have begun."  Do you

21 know who the "we" is that Ms. Berkel is referring to?

22      A.   I would assume she is referring to PacifiCare.

23      Q.   And the recovery vendors is just Johnson &

24 Roundtree, right?

25      A.   To the extent it was California, yes.
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 1      Q.   This problem existed in other states.

 2      A.   The RIMS data is not exclusive to California.

 3      Q.   She says, "to confirm that we are recovering

 4 on claims that were properly notified within 12 months

 5 of check dates, ARO is searching for that notification

 6 letter in our system."  As of the date of this email,

 7 May 22nd, nobody had yet done data either before or

 8 after the transmission to J&R, right?

 9      A.   May 22nd was the date that we began pulling

10 the data from recovery efforts to begin the

11 reconciliation.

12      Q.   Mr. Bugiel, what would you say is the root

13 cause for sending notices with the wrong product in the

14 case with the Mazer, Secure Horizons one.

15      A.   Based on our research, that was a clerical

16 error within Johnson & Roundtree.

17      Q.   What was the root cause for sending notices to

18 providers who had already reimbursed overpaid amounts

19 check?

20      A.   Again, generally if the PacifiCare database

21 was not updated with the refund and that information was

22 passed to ODAR, we would have attempted recovery

23 efforts.

24      Q.   With respect to these last two answers you

25 just gave me, you think those are root causes?
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 1           MR. McDONALD:  Objection; asked and answered.

 2           THE COURT:  Overruled.

 3           THE WITNESS:  Do I think they were root causes

 4 to why the database wasn't updated?

 5 BY MR. STRUMWASSER:

 6      Q.   And why the wrong product was listed.

 7      A.   No.

 8      Q.   So my question is let's just focus on the

 9 Mazer wrong product.  What was the root cause of that?

10           MR. McDONALD:  Asked and answered.

11           THE COURT:  Overruled.

12           THE WITNESS:  The root cause based on our

13 research was a mistake by a clerk in the process of

14 generating their letters.

15 BY MR. STRUMWASSER:

16      Q.   As an executive of United what do you

17 understand the phrase root cause to mean in this

18 context?

19      A.   Root cause is the reason the error occurred.

20      Q.   What is the difference between a cause and a

21 root cause in United?

22           MR. McDONALD:  Objection, Your Honor;

23 relevance.  Are we getting into argument.  I'm not sure

24 where we are.

25           THE COURT:  I am not sure where we are either,
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 1 let's move on.

 2 BY MR. STRUMWASSER:

 3      Q.   Now there was a Corrective Action Plan, was

 4 there not?

 5           MR. McDONALD:  With respect do?

 6           MR. STRUMWASSER:  Over collection problem,

 7 overpayment problem.  Overpayment recovery problems.

 8 BY MR. STRUMWASSER:

 9      Q.   Was there a Corrective Action Plan?

10      A.   I'm still not sure what you -- are you

11 referencing Johnson & Roundtree?  Which issue?

12      Q.   The PacifiCare Historical Claims Project

13 issues, was there a Corrective Action Plan for those?

14      A.   For the inclusion or the sending of letters

15 that included the Secure Horizons label, there was a

16 Corrective Action Plan with Johnson & Roundtree for

17 that.

18      Q.   How about was there a Corrective Action Plan

19 for the repeated request for a refund that had already

20 been voluntarily made?

21      A.   I do not believe there was a formal Corrective

22 Action Plan on that one particular issue.

23      Q.   Was there an informal Corrective Action Plan?

24      A.   There was a discussion with Johnson &

25 Roundtree as to a review of the policy or process that
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 1 they should follow when they get a communication of that

 2 nature from a provider.

 3      Q.   Was there a Corrective Action Plan with

 4 respect to the sending of second notices in the absence

 5 of a documentable first notice in the 365 days?

 6      A.   There was no Corrective Action Plan with

 7 Johnson & Roundtree, as again, we believed the first

 8 notices were, in fact, generated and sent.

 9      Q.   Was there a Corrective Action Plan with

10 respect to ARO?

11      A.   Not that I'm aware of.

12      Q.   Any other Corrective Action Plan in anywhere

13 else in United that you are aware of?

14      A.   Not that I'm aware of no.

15           MR. STRUMWASSER:  594 is an email with a top

16 date of 5/29/08.

17           MR. McDONALD:  I noticed that one of the

18 recipients, Mr. Pasnik is an attorney.

19           MR. STRUMWASSER:  Are you claiming this is

20 confidential?

21           MR. KENT:  Yes.

22           MR. STRUMWASSER:  We have no further

23 questions.

24           THE COURT:  Any redirect?

25           MR. McDONALD:  Not at this time.
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 1           THE COURT:  Thank you very much for your

 2 testimony.  May this witness be released?

 3           MR. STRUMWASSER:  He can be released by us.

 4           THE COURT:  Okay, I am going to release him

 5 for today.  I can't promise you won't be called back,

 6 that is up to them.  Thank you very much.

 7           We'll go off the record.

 8           (The proceedings were adjourned at 3:45 p.m.)

 9                         --oOo--

10

11
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 1                        REPORTER'S CERTIFICATE

 2           I, Dynele Simonov, CSR No. 11211, a Certified

 3 Shorthand Reporter, certify:

 4           That the foregoing proceedings were taken

 5 before me at the time and place therein set forth, at

 6 which time the witness was put under oath by me;

 7           That the testimony of the witness, the

 8 questions propounded, and all objections and statements

 9 made at the time of the examination were recorded

10 stenographically by me and were thereafter transcribed;

11           That the foregoing is a true and correct

12 transcript of my shorthand notes so taken.

13           I further certify that I am not a relative or

14 employee of any attorney of the parties, nor

15 financially interested in the action.

16           I declare under penalty of perjury under the

17 laws of California that the foregoing is true and

18 correct.

19         Dated this 14th day of May, 2010.

20

21                     ______________________________

22                     Dynele Simonov, CSR No. 11211

23

24

25
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 1        REPORTER'S CERTIFICATION OF CERTIFIED COPY

 2

 3           I, Dynele Simonov, CSR No. 11211, a Certified

 4 Shorthand Reporter, in the State of California, certify

 5 that the foregoing pages 6587 through 6730 constitute a

 6 true and correct copy of the original proceedings taken

 7 on May 13, 2010.

 8           I declare under penalty of perjury under the

 9 laws of the State of California that the foregoing is

10 true and correct.

11

12         Dated this 14th day of May, 2010.

13

14           ___________________________________

15               Dynele Simonov, CSR No. 11211

16

17

18

19

20

21

22

23

24

25
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 1                        I N D E X

 2 WITNESSES FOR THE COMPLAINANT:

 3 WITNESS                  DIRECT CROSS REDIRECT RECROSS

 4

 5                      E X H I B I T S

 6 CLAIMANT

EXHIBIT NO.                                        EVID.

 7

579  10/24/05 Claims Header Inquiry, PAC0849563     6739

 8 580  2/17/06 Integration Planning Form, PAC0354174  6739

 9 581  7/08 UHC Audit & Recovery Operations           6739

     Acquisitions/Integrations, PAC0193665

10

582  5/3/10 email from McDonald to Gee              6739

11

583  PacifiCare Life and Health Standard            6739

12      Overpayments June - December 200

13 584  Spreadsheets, top Claim UID 6693064, 12/12/06  6739

     Document Sent Date

14

585 Spreadsheet, first claim UID 10680223, Claim    6739

15     Paid Date 2/28/05

16 586  4,471-line spreadsheet, first Claim            6739

     UID 10680223

17

18 587  10,357-line spreadsheet, first Claim           6739

     UID 6908488

19

588  Screen shot, "Queue:  First Letter"            6739

20      dated 5/13/10

21 589  6/24/08 Email, PAC0193649                      6739

22 590  7/30/08 Email, PAC0564552                      6739

23 591  5/28/08 Email, PAC0193626                      6739

24 592  6/19/08 letter to Ms. Rosen, PAC0650713        6739
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 1 MONDAY, MAY 17, 2010; 9:00 A.M. DEPARTMENT A; ELIHU

 2 HARRIS STATE BUILDING; 1515 CLAY STREET; RUTH ASTLE,

 3 ADMINISTRATIVE LAW JUDGE

 4                          -oOo-

 5           THE COURT:  This is on the record.  This is

 6 before the Insurance Commissioner in the matter of

 7 PacifiCare Life and Health Insurance Company, OAH Case

 8 number 20009061395.  Agency Number UPA 200700004.

 9           Counsel are present.  We are trying to clean

10 up paperwork.  And we are starting with Exhibit 579,

11 which I understand there is no objection.  Is that

12 correct?

13           MR. KENT:  That's correct.

14           THE COURT:  That will be entered.

15           The next one is 580.  There is no objection.

16 And I can remove the confidentiality?

17           MR. KENT:  Yes.

18           THE COURT:  That will be entered.

19           581 will remain confidential and be placed in

20 an envelope.  Other than that, there is no objection,

21 correct?

22           MR. KENT:  Correct.

23           THE COURT:  It 582.

24           MR. KENT:  No objection.

25           THE COURT:  That will be entered.
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 1           583?

 2           MR. KENT:  No objection.

 3           THE COURT:  That will be entered.

 4           So for some reason I am missing 584.

 5           MR. KENT:  583, 584 through 87 there is no

 6 objection to admissibility, but they were going to be

 7 treated as confidential.

 8           THE COURT:  We'll enter them.  So I will enter

 9 84, 85, 86, and 87 and they'll remain confidential.

10           588, I understand there was no objection.

11           MR. KENT:  No objection.

12           THE COURT:  589, also no objection, and I

13 removed the confidentiality.

14           MR. STRUMWASSER:  That was true of 88,

15 confidentiality is off?

16           THE COURT:  Yes.

17           590, same thing, that will be entered.

18           MR. KENT:  Yes.

19           THE COURT:  592, same thing, that will be

20 entered.

21           MR. KENT:  Yes.

22           THE COURT:  593, as it stands you have removed

23 the confidentiality and that will be entered.

24           Here is 584.  That is going to be

25 confidential, correct?
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 1           MR. KENT:  Yes.

 2           (Exhibits 579 - 593 admitted into Evidence.)

 3           THE COURT:  Now, there were other exhibits --

 4           MR. KENT:  584.

 5           MR. KENT:  For 584 through 587, CDI will

 6 submit a declaration to explain how they got the

 7 numbers.

 8           THE COURT:  They have agreed to that, correct?

 9           MR. STRUMWASSER:  Correct.

10           THE COURT:  We are back at the five two

11 numbers.  I believe we start with 5206.

12           MR. STRUMWASSER:  Is this the Rossie stuff?

13           THE COURT:  It is.  Should we wait?

14           MR. KENT:  We can do that all at one time,

15 because we need to do the exhibits from his first

16 session, as well, I believe.

17           THE COURT:  Is that it then?

18           MR. KENT:  Yes, Your Honor.

19           MR. STRUMWASSER:  Yes, You Honor.

20           THE COURT:  All right.  We will go off the

21 record.

22           (The proceedings were adjourned at 9:45 a.m.)

23                         --oOo--

24

25
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 1                        REPORTER'S CERTIFICATE

 2           I, Dynele Simonov, CSR No. 11211, a Certified

 3 Shorthand Reporter, certify:

 4           That the foregoing proceedings were taken

 5 before me at the time and place therein set forth, at

 6 which time the witness was put under oath by me;

 7           That the testimony of the witness, the

 8 questions propounded, and all objections and statements

 9 made at the time of the examination were recorded

10 stenographically by me and were thereafter transcribed;

11           That the foregoing is a true and correct

12 transcript of my shorthand notes so taken.

13           I further certify that I am not a relative or

14 employee of any attorney of the parties, nor

15 financially interested in the action.

16           I declare under penalty of perjury under the

17 laws of California that the foregoing is true and

18 correct.

19         Dated this 14th day of May, 2010.

20

21                     ______________________________

22                     Dynele Simonov, CSR No. 11211

23

24

25
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 2

 3           I, Dynele Simonov, CSR No. 11211, a Certified
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 9 laws of the State of California that the foregoing is

10 true and correct.

11
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13
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 1                          I N D E X

 2 TUESDAY, MAY 18, 2010 AM 6741 PM 6817             PAGE

 3 WITNESS FOR THE RESPONDENT:

 4 WITNESS             DIRECT CROSS REDIRECT RECROSS COURT

 5 ELLEN VONDERHAAR     6742   6855

 6                 E X H I B I T S
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10 5224 - Quality Control Chart            6828
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 1 TUESDAY, MAY 18, 2010; DEPARTMENT A; ELIHU HARRIS STATE

 2 BUILDING; 1515 CLAY STREET; RUTH S. ASTLE, ADMINISTRATIVE

 3 LAW JUDGE

 4                            -oOo-

 5           THE COURT:  Okay.  This is on the record.  This is

 6 before the Insurance Commissioner of the State of California

 7 in the matter of PacifiCare Life and Health Insurance

 8 Company.  This is OAH case number 2009061395.  Agency number

 9 EPA 200700004.

10           Today's date is, I believe the eighteenth, right?

11 May 18, 2010.  Counsel are present.  Respondent is present

12 in the person of -- help me out here.

13           MR. KENT:  Nancy Monk.

14           THE COURT:  Nancy Monk.  Sorry.

15           And I believe it's Ms. Vonderhaar.

16           MR. KENT:  Yes. (9:11 a.m.)

17                      ELLEN VONDERHAAR,

18 having previously been sworn, resumed the stand, and

19 testified further as follows:

20           THE COURT:  All right, Ms. Vonderhaar, you've been

21 previously sworn in this matter and you're still under oath.

22 If you could come to the stand and state your name and spell

23 it for the record, please.

24           THE WITNESS:  Okay.

25           Ellen, E-l-l-e-n Vonderhaar.  V-o-n-d-e-r-h-a-a-r.
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 1                      DIRECT EXAMINATION

 2 BY MR. KENT:

 3      Q.   Good morning.

 4      A.   Good morning.

 5      Q.   How many years have you worked for PacifiCare?

 6      A.   In October of this year, it will be 24 years.

 7      Q.   So that's -- you started what, in 1986?

 8      A.   Yes.

 9      Q.   Your current position is VP transaction

10 operations; is that right?

11      A.   Yes.

12      Q.   On a day-to-day basis, what do you do in that

13 position?

14      A.   Today I have responsibility for several different

15 claim operations for United.  That includes the PacifiCare

16 Legacy business on the three platforms that we operate for

17 PacifiCare.  I also have responsibility for AmeriChoice

18 claims processing.  AmeriChoice is the MedicAid arm of

19 United.  So responsibility for claims processing for that --

20 that plan.  And then also for United River Valley, which is

21 another United plan that provides services on both MedicAid

22 and also commercial product.

23           My responsibilities over those areas is to insure

24 that on a, first of all, day-to-day basis that we're meeting

25 our requirements, our metrics, we are meeting our goals
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 1 around quality and production.

 2           Um, in my role, I spend more time working on more

 3 the statistic areas of what we do.  So understanding growth

 4 that might be occurring on our platforms and how we need to

 5 respond to that, implementing common processes across our

 6 platforms.  So my -- my role is more interfacing with my

 7 peers and then the directors who work for me to insure we're

 8 processing claims every day in accordance with the business.

 9      Q.   Where are the areas of growth in the different

10 business lines that you oversee?

11      A.   I work -- we're continuing to grow on our NICE

12 platform for the HMO business for PacifiCare.  That's a

13 growth engine for us.  For AmeriChoice, significant growth

14 in the AmeriChoice plan, both from a new customer

15 standpoint, but also bringing in additional work under

16 AmeriChoice that is held currently or handled in other

17 organizations.  And then also United River Valley is on one

18 of our statistic platforms called facets so we're continuing

19 to move more work onto that platform.

20      Q.   One thing I didn't hear just now was anything

21 about the Legacy PacifiCare PPO book of business.  Is that

22 growing as well?

23      A.   No.  I think we talked about before the RIMS

24 platform is being sunset.  The goal is to move as much of

25 that PPO membership as possible over to the United platform
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 1 UNET and the products that are offered for PPO on the UNET

 2 platform.

 3      Q.   Now, you say that the, the Legacy PacifiCare PPO

 4 business is not growing, but does that correspond to any

 5 lack of commitment by you and others at PacifiCare and

 6 United to -- or toward that Legacy book of business?

 7      A.   No.  I still have a team that focuses every day on

 8 RIMS.  I think you met, um, Ms. Norket, Lois Norket, when

 9 she was here before.

10           Their goal is to keep our business running smooth

11 on the RIMS platform.  You know, if you think about it, if

12 we don't service that membership well, that will play on

13 their decision whether they stay with United.  So our goal

14 is to continue to serve it as well.  And actually even

15 better than I think we have historically.

16      Q.   Let me jump back in time.  Where did you grow up?

17      A.   Actually, here in California.  I was born in

18 Burbank, beautiful downtown Burbank, and then moved to

19 Orange County.  I actually lived across the 405 from the

20 Cypress office in Westminster and then spent a good deal of

21 my time here living in San Luis Obispo on the central coast.

22      Q.   Where did you go to school?

23      A.   At Cal Poly in San Luis Obispo.

24      Q.   Did you graduate?

25      A.   I graduated with a BS in early childhood education
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 1 or child development.

 2      Q.   Between the time you graduated from college and

 3 you first went to work for PacifiCare, what type of work did

 4 you do?

 5      A.   I started my career in human resources.  I

 6 actually did hiring and -- well, hiring, recruiting and

 7 hiring, for a medical center and hospital in -- I'm sorry --

 8 university and hospital in Tulsa, Oklahoma.  From there the

 9 hospital that I worked for actually started a health plan so

10 it was a hospital-based HMO.  That was a start up

11 organization in Tulsa.  So I had the chance to work in that

12 health plan from the ground up.  I primarily focused there

13 on sales and marketing.  At the time I left I was the

14 assistant director of sales and marketing for that health

15 plan.

16      Q.   How is it that you ended up at PacifiCare?

17      A.   Actually, PacifiCare came into Tulsa.  PacifiCare

18 did some expansion outside of California.  One of the

19 markets they went into was Tulsa, Oklahoma.  Because I was

20 in the sales and marketing side, I was out a lot doing

21 presentations to employers and actually got to know some of

22 the PacifiCare people who were doing the same thing.  I was

23 impressed with them.  It was a national organization where I

24 was focused more in plan that was local.  So to me it seemed

25 like a good opportunity and they actually asked me to come
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 1 over and work for PacifiCare so I made the decision to go.

 2      Q.   About how big was PacifiCare in Oklahoma when you

 3 started with the company in 1986?

 4      A.   You know, when I started at PacifiCare, Oklahoma,

 5 they had about 5,000 members.  They had just come into

 6 Tulsa.

 7      Q.   And over -- well, tell me when you started with

 8 the company in '86, what were your job responsibilities?

 9      A.   My initial job responsibilities there, I worked in

10 what's called account management.  And so once an employer

11 group purchases the health plan, there is an individual who

12 is assigned to work with them on an ongoing basis to deal

13 with any service issues they might have for whatever they

14 need from us.  And then to work with them through their

15 renewal process every year.  And that's sort of how you

16 began to get involved in the service side of the business.

17      Q.   Did your job change over time?  This is while you

18 were in Oklahoma?

19      A.   Yes.  Um, while I was there, the health plan was

20 in a pretty steep growth mode so we went from 5,000 members

21 to over 100,000 members on the plan.  And in the PacifiCare

22 model as their health plan grew, you took on more

23 responsibilities.  So we began to take on the areas of

24 customer service so phone calls, enrollment and billing for

25 the health plan and also claims.  So I was -- I had an
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 1 interest in moving to that side of the business.  And had an

 2 opportunity to do that as I took responsibility for those

 3 areas as we transitioned them from where the corporate role

 4 to actually out within our health plan as it grew.

 5      Q.   And you say it grew.  How much did the Oklahoma

 6 operation grow while you were there?

 7      A.   Well, we had 5,000 members when I started.  I

 8 think around 110,000 members when I left.

 9      Q.   And were you personally involved in that,

10 developing that business in Oklahoma?

11      A.   Yes.  Absolutely.  Our, I think our management

12 team was key in handling the growth.  And as I mentioned, as

13 we grew, we took on more a capacity, particularly around the

14 service area.

15      Q.   What was your position with the company in

16 Oklahoma when that stint in Tulsa ended?

17      A.   I believe my title was the Director of Operations.

18      Q.   Right.  Your next position was in PacifiCare was

19 in Portland; is that right?

20      A.   Yes.

21      Q.   What do you do there?

22      A.   I had similar responsibilities.  I led the account

23 management team.  So the team that was out servicing our

24 customers.  I also over time managed the customer service

25 area, again, enrollment and billing.  And I think for about
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 1 the last year that I was there I was responsible for the

 2 claims function as well.

 3      Q.   About how long were you in that Portland, Oregon

 4 office?

 5      A.   I think just slightly over three years.

 6      Q.   And then your next position was where?

 7      A.   My next position was in Houston, Texas.  I had an

 8 opportunity to move to Houston.  The CEO there recruited me

 9 to come to Houston.  Um, so it was in the Houston health

10 plan.

11      Q.   What was your position there?

12      A.   My position there was the Director of Sales for

13 our Secure Horizons Health Plan.  I had wanted to learn more

14 about the senior side of our business.  I had mostly been

15 focused with commercial products, so it was a chance to get

16 involved and learn a little bit more about the senior market

17 and the senior population.

18      Q.   Now, what exactly does Secure Horizons sell?

19      A.   Secure Horizons primarily sells individual product

20 to seniors.  We also -- there is some sale, for like group

21 retiree to employer groups, but it's more often just a

22 one-to-one sales process with individuals who purchase the

23 health plan.

24      Q.   And you ran the sales force there?

25      A.   Yes, I did.
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 1      Q.   Did your job change over time while you were still

 2 in that Houston office?

 3      A.   Yes.  Actually, shortly after I got to Houston,

 4 the region that Houston was in for PacifiCare, which was

 5 called the southwest region, and actually across PacifiCare

 6 there was a decision made to regionalize our operational

 7 function.  So the core operational functions for PacifiCare

 8 are enrollment, billing, claims and customer service.  And

 9 historically those have been housed in each of our different

10 health plans.  So, for example, in the southwest region

11 where I worked, we had a customer service team in Tulsa, a

12 customer service team in San Antonio.  We had a customer

13 service team in Houston as well as a couple of other sites.

14 And so, you know, that's pretty spread out.  And so the

15 thought was by regionalizing our operational functions it

16 would be more, first of all, efficient, but also consistent

17 in how we served our customers.  So PacifiCare of the

18 southwest decided to begin moving toward a regional service

19 center.  And I was asked to, and offered, it was of high

20 interest to me to get involved in -- back in that side of

21 the business and to take on that kind of responsibility.  So

22 I was offered the role to actually kind of set up and

23 organize and then run that service center when it was

24 actually, when it went into operation.

25      Q.   The service center was where?
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 1      A.   It, we did a site -- we did site selections across

 2 several cities and we ended on San Antonio.

 3      Q.   Right.  And which specific operations were

 4 headquartered in that service center?

 5      A.   Sure.  The regional service center is housed, as I

 6 mentioned, the key operational areas of customer service

 7 claims.  And then enrollment in billing.  In that model the

 8 leader of that organization also had responsibility for the

 9 training team that supported that staff where the quality

10 team that supported that staff.  The human resource

11 leadership that supported us as well as some other

12 functions.  So literally everything that was housed in that

13 operational center, both directly supporting the operations,

14 and then kind of the other areas that supported us, were put

15 into me.

16      Q.   And about how long did you continue to lead the

17 service center?

18      A.   I led that service center for around six years.

19      Q.   All right.  Then what was your next position then

20 with PacifiCare?

21      A.   From there I was asked if I would be willing to

22 get involved in a project at corporate, which was to look at

23 the possibility of moving our NICE, the business, the HMO

24 business on our NICE platform potentially to another system.

25 And I was asked to be the business lead in that
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 1 consideration of looking at other systems that might replace

 2 the NICE platform.

 3      Q.   About what year was that?

 4      A.   That was in, I believe, 2002.

 5      Q.   Was the corporate office in Cypress at that point?

 6      A.   Yes, it was.

 7      Q.   Cypress, California?

 8      A.   Yes.

 9      Q.   So you relocated to Cypress?

10      A.   No.  I actually lived in San Antonio and commuted

11 to Cypress just about every week.

12      Q.   While you were with that corporate position,

13 beginning in 2002, did your job responsibilities for the

14 projects you took on, did they change over time?

15      A.   Yes.  I worked in an area called corporate

16 operations.  And so our role was to work on various

17 initiatives that supported the operations of the company.

18 In the role that I had looking at the -- moving the NICE

19 platform, we actually had a team that worked on that for, I

20 believe, it was about a year and a half.  It consisted of

21 the IT organization as well as operational area leadership.

22 We actually selected a vendor.  We had begun work to move to

23 that vendor.  And then the decision was made, mostly due to

24 just the cost of and complexity of the work that sits on

25 NICE, the cost to move that complexity to another platform,
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 1 was just viewed as unattainable.  So we decided to actually

 2 leave that business on the NICE platform as it supported it

 3 very well.

 4      Q.   Did any of those projects you took on while you

 5 had that corporate position in the early 2000s with

 6 PacifiCare involve claims?

 7      A.   Yes.  In 2004, I was asked to take the leadership

 8 of what was called the National Service Center.  And the

 9 National Service Center was the organization that handled

10 all of the operations for the RIMS-based product so PPO and

11 others.  The National Service Center handled, again, claims,

12 customer service, enrollment and billing for all of the core

13 PacifiCare states.  And I was asked to assume the leadership

14 of that operation.

15      Q.   At that point in time, was the claims department

16 or group experiencing any particular challenges?

17      A.   I -- I think overall the operation ran pretty

18 well.  One of the particular challenges they faced because

19 it -- the PPO and RIMS-based business is the small piece of

20 our overall business at PacifiCare.  So we didn't have a

21 large number of staff supporting that business.  And we had

22 all of our staff sitting in Cypress.  So we didn't have the

23 flexibility in the claim, in claims environment you want to

24 have options.  If you see a spike in volume or a peak in

25 volume that you didn't expect, we didn't have good options
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 1 because we were just focused with our staff there.  So they

 2 had some challenges with claims turn around time, claims

 3 being in the system longer than we would have liked.  And

 4 one of the things I was asked to do was to address that and

 5 make sure we were handling, you know, things even quicker

 6 than we did at that time.

 7      Q.   All right.  Let me ask you a couple follow-up

 8 questions there.  You used the phrase "turn around time".

 9 What's that?

10      A.   One of the key indicators that we look at in

11 claims is how quickly do we turn around our claims.  So once

12 we get them, how long does it take us to get them through

13 the process?  And, you know, we know that we have

14 requirements to, by state, really to process our claims

15 within a certain amount of time.  Then we start internal

16 standards around turn-around time to make, try to make sure

17 that we meet those goals.  So when I speak to turn around

18 time, typically, I'm looking at how many claims do we turn

19 around in ten days?  And, more importantly, how many claims

20 do we turn around in 20 days?  And I should qualify that and

21 say business days.

22      Q.   Now, we're talking about some claim challenges

23 within PacifiCare.  What time frame are we in?

24      A.   I had responsibility for that team in 2004.

25      Q.   So we're talking a couple of years before --
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 1 roughly a couple of years before the merger of PacifiCare

 2 and United?

 3      A.   Yes.

 4      Q.   Okay.  And did you and your team work out some

 5 kind of solution to those claim-related challenges, you were

 6 saying?

 7      A.   Sure.  We did a couple of things.  One way you can

 8 move more claims through is to use overtime so we asked our

 9 staff to do overtime.  But you also want to be careful that

10 you don't burn out your staff when you're asking them to do

11 overtime.  We also started looking at the possibility of

12 using a -- well, let me go back.  A second thing we did, as

13 I mentioned, that site handled claims for all of our states.

14 And at the same time we were doing that on our HMO platform.

15 We had regional operations that handled the HMO product so

16 Texas claims were paid in Texas, for example.  For the RIMS

17 products, Texas claims were paid in California at that time.

18 So we began to move out the work that was non California to

19 get more capacity as much as anything else.  That would mean

20 you would have people sitting in San Antonio who were also

21 processing claims.  So it was a second thing we did.  And

22 the third thing we did was we tried to determine if there

23 was a vendor that we could use to outsource some of our

24 easier claims volumes.  And we started that actually with

25 states outside of California.  There was a vendor called
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 1 MedPlans at the time.  Today they're called First Source,

 2 where they were purchased by First Source.  And they were

 3 experienced in RIMS claims processing.  So, you know, our

 4 need was to, as quickly as we could, ramp people up to help

 5 us.  And by find a company had experienced RIMS processers

 6 at least they had a good baseline of what the platform

 7 looked like on RIMS.

 8      Q.   So, again, about when, time wise, are we talking

 9 about the relationship with MedPlans started?

10      A.   Sometimes, I think around mid 2004, if I remember

11 right.

12      Q.   So, again, a year or two before the merger?

13      A.   Yes.

14      Q.   And the primary reason for starting the

15 relationship with MedPlans was to create capacity, claims

16 handling capacity within PacifiCare; is that a fair

17 statement?

18      A.   Yes.  That's a fair statement.

19      Q.   Okay.  And let me focus a little bit on you're

20 talking about moving claims work out of California.  So

21 that -- that involved PPO business?

22      A.   Yes, it did.

23      Q.   All right.  And then that claims work was -- was

24 transferred from California to what sites?

25      A.   The work was transferred to our regional service
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 1 centers.  One was in San Antonio.  One was in Phoenix,

 2 Arizona.  And then what we called our western region, the

 3 California, Oregon, Washington, stayed in Cypress.

 4      Q.   And that process actually started to be

 5 implemented when?

 6      A.   In 2004.  I left that role, I believe, toward the

 7 end of 2004 because, in essence, what we did was we

 8 eliminated the need for the role I was in because we had

 9 moved the non California work out to our other service

10 centers and we moved our Cypress work under the current

11 claim leadership in Cypress for the HMO side.

12      Q.   So, again, this process of PacifiCare beginning to

13 move claim work out of California started a year or two

14 before the merger; is that right?

15      A.   Correct.  And I think that was completed by about

16 the end of 2004.

17      Q.   Okay.  Let's move -- and then your next position

18 is the one you currently have; is that right?

19      A.   Well, actually, through the whole time I was Vice

20 President of Operations for PacifiCare, and between the

21 completing my responsibilities with the National Service

22 Center, I led another project for corporate operations,

23 which was a conversion of membership from one of our HMO

24 platforms to our core NICE platform.  I was the business

25 lead in that conversion.  We moved about 300,000 members
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 1 from our ILIAD to NICE platform to senior membership.

 2      Q.   What time frame was that?

 3      A.   That was in 2005.

 4      Q.   All right.  And then when did you take on your

 5 current position?

 6      A.   My current position, which is Vice President of

 7 Operations of Transaction, I took on, I believe it was in

 8 late January, early February of 2006 after the United

 9 acquisition.

10      Q.   All right.  And you told us that one of your

11 responsibilities is to be -- have the ultimate

12 responsibility for claims operation for PacifiCare lines of

13 business.  But if we look back at your earlier positions

14 within PacifiCare, what are the other positions where, as

15 part of your responsibilities, you ran claim operations?

16      A.   Well, I started with responsibility for claims in

17 the Tulsa health plan.  And then in Oregon, I believe it was

18 for a year of the time that I was there I had responsibility

19 for claims.  The entire six years that I ran the service

20 center in San Antonio I had claims responsibility there as

21 well.  And then with the National Service Center in Cypress

22 in 2004.

23      Q.   Okay.  Jumping forward to your current position,

24 could you generally describe how your transaction operations

25 group is organized?
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 1      A.   Sure.  Um, first of all, there are about 800

 2 employees who work for me across the different organizations

 3 so it is a large group of staff.  I have on -- I'll hit

 4 PacifiCare last.  So for AmeriChoice, I have a director of

 5 claims who has responsibility for our AmeriChoice sites and

 6 claim operations.  At the -- my River Valley site, the same

 7 thing, I have a director of claims who is responsible for

 8 the business that is run out of River Valley.  And at

 9 PacifiCare, because we still run on different platforms, I

10 have a director who is responsible for the HMO platform.

11 And then today I actually have really two managers, I would

12 say, who are involved in the RIMS business, the business on

13 RIMS.  As it started to decline, we have Lois Norket, who I

14 know has been in court.  She is the manager of really

15 production of reworks at this point in San Antonio.  And

16 then Bill Moore, who is also in San Antonio, who supports

17 the work that we do with your vendors who work with the RIMS

18 product.

19      Q.   Over on the PacifiCare side, what are the three

20 core, what are the core claim platforms you currently

21 operate?

22      A.   Sure.  RIMS is our platform that supports the

23 insured products.  So PPO, MedThift, Senior Supp, a few

24 others.  The NICE platform is our primary system that

25 supports all of our HMO membership other than, um, we have a
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 1 third platform called ILIAD that supports the commercial HMO

 2 business for Arizona and Colorado.  So by far NICE handles

 3 the most volume of the platforms on PacifiCare.

 4      Q.   And does AmeriChoice and River Valley run their

 5 own platforms?

 6      A.   Yes.  AmeriChoice actually runs on two different

 7 platforms; one is called Diamond; the other is called

 8 Facets -- I'm sorry, called COSMOS.  And then United River

 9 Valley runs on the Facets platform.

10      Q.   And if you look across all your, the claim

11 platforms you're currently responsible for, approximately

12 how, what is the claim volume?

13      A.   Sure.  On a monthly basis, we run more than

14 2.7 million claims through a month across all the different

15 platforms.

16      Q.   Do you also have responsibility for vendor

17 relationships to the extent those vendors are handling

18 claims for the lines of business that you will receive?

19      A.   I do specifically for PacifiCare with a couple of

20 the vendors that we work with that are very closely tied to

21 our PacifiCare product.  And then I work with vendors on my

22 other platforms as well.

23      Q.   Let's talk a little bit about integration.  Over

24 the years, have your job responsibilities included being

25 involved in leading integration products for PacifiCare?
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 1      A.   Yes.

 2      Q.   Okay.  Could you summarize those for us?

 3      A.   Sure.  The largest integration I worked with was

 4 when I worked for the Texas health plan and ran our service

 5 center in San Antonio.  We acquired the Harris health plan

 6 that was located in the Dallas Fort Worth area.  It was a

 7 hospital-based health plan.  My responsibility in that was

 8 to be the operations lead in the integration effort for

 9 bringing the Harris membership over.  And we ran, you know,

10 dual operations so rationalizing those operations.  That

11 health plan had around, I believe, around 300,000 members

12 when we acquired it.

13           I also worked on a couple of other acquisitions

14 for PacifiCare around.  One was AMS, which is our health

15 plan in Green Bay.  I was involved with some of the

16 operations integration of that plan as well as PacifiCare

17 purchased the, I guess I would call it, the group health or

18 small group health arm of Pacific Life and was involved in

19 that integration.  And then also the system conversion which

20 has a lot of the same components to it that I mentioned

21 earlier.

22      Q.   The, right, the system conversion, that was the

23 ILIAD to NICE?

24      A.   Correct.

25      Q.   And those, all those experiences were in the
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 1 Legacy PacifiCare days?

 2      A.   Yes.

 3      Q.   And then jumping forward to the PacifiCare United

 4 merger, were you involved in that integration process?

 5      A.   Yes.

 6      Q.   All right.  And did your involvement start shortly

 7 before the merger was finalized?

 8      A.   Yes, it did.

 9      Q.   Okay.  How, focusing on that period shortly before

10 the merger was finalized, how did you first get involved in

11 integration activities?

12      A.   Sure.  Well, I remember getting a call in late

13 November of 2005, it was right around Thanksgiving because I

14 was vacationing in Hawaii.  And I got a call from work and

15 it was my boss letting me know that the operations team from

16 United was planning to come in the following week and learn

17 more about our organization, for us to kind of learn about

18 their organization, and she wanted me to know that I would

19 be involved in that as we began to work with them just as a

20 heads up before I came back.

21      Q.   Okay.  Tell us a little bit about the process you

22 were involved in.  This is in the last month or several

23 weeks before the merger finally closed?

24      A.   Right.

25      Q.   Which I believe is right around December 20.
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 1      A.   Right.  Initially, the PacifiCare team put

 2 together information that we shared with United around our

 3 operations, where we were located, how we were structured,

 4 the kind of work that we did, the products that we served,

 5 general information about our operations.  Shortly after

 6 that, what, we went through a process of visiting each of

 7 the PacifiCare service regional service centers.  And that

 8 included the United operations integration team as well as

 9 our key leadership at PacifiCare and operations areas.  And

10 we did, I call it kind of a road show, where we went around

11 to the different sites that PacifiCare had at the time.

12      Q.   And what was your general role in those road

13 shows?

14      A.   I had been asked to really be the liaison with the

15 integration team and make sure that we had all the logistics

16 arranged for them to come.  I worked with our teams on the

17 presentations that would be made to see that they would be

18 consistent with the team when they came from United and I

19 actually went with United operations team as the PacifiCare

20 representative to each of our sites as we went through that

21 process.

22      Q.   Now, after the merger closed in late

23 December 2005, did you remain involved with integration

24 activities?

25      A.   Yes, I did.
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 1      Q.   And tell us a little bit or explain the nature of

 2 your continuing involvement?

 3      A.   Sure.  I would say through the month of January,

 4 we continued to work together to understand each other's

 5 operations.  United had -- was structured differently in the

 6 operations arena than we were.  And so a lot of it was kind

 7 of understanding what fell within our operational functions

 8 of, again, claims, enrollment, billing, customer service.

 9 What fell under that in their organization.  Comparing notes

10 around how many staff did we have, our performance, whether

11 it was a turn around time or quality, how many claims were

12 we auto adjudicating.  So it was more of a detailed look

13 around our operation.  And then that led to later in January

14 being asked to take the lead for the claims organization for

15 PacifiCare.

16      Q.   Now, a moment ago you mentioned that United

17 operations was structured somewhat different than Legacy

18 PacifiCare.  What -- how were they different?

19      A.   Sure.  I mentioned earlier that we at PacifiCare

20 had a regional model for operations so we had regional

21 service centers that supported states within that region.

22 So you would have a leader, for example, when I led our

23 service center in San Antonio, I had responsibility for all

24 of the operational areas.  So claims, customer service,

25 enrollment and billing and then leaders for each of those
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 1 functions.  And we really led our, for example, our claim

 2 operation was focused on the business within the southwest

 3 region.  United, I think, all because they're so much

 4 larger, but also I've seen health plans do this either way.

 5 They have more of a functional approach as to how they run

 6 operations, so they had a claim leader who had

 7 responsibility for all of the claim sites wherever they were

 8 across the country.  The same thing, a customer service

 9 leader, who had responsibility for customer service sites

10 and operations; same thing with the enrollment and billing.

11 So we had a leader over all three of those areas.  They were

12 split it out into different operational functional teams.

13      Q.   Operational functional teams over a large area or

14 over multiple businesses?  How did that work?

15      A.   Yes.  Typically, it would be over multiple sites.

16 So the, UNET that supports United, for example, there is a

17 leader over all of UNET and they manage all of the sites

18 that follow UNET.  And then I, for example, in my new role,

19 managed the claim operations across multiple sites.  And

20 then those of us who had those responsibilities for the

21 various entities reported in to a leader for that overall

22 claim operation.

23      Q.   All right.  Now, focusing on early 2006, the

24 mergers closed.  You're involved in integration there.

25 You're attending meetings.  Did, in any of these meetings
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 1 did you mention Doug Smith as being heading up integration.

 2 Did Mr. Smith or any of the other United people explain what

 3 the exact plan was that United had for integrating the two

 4 companies?

 5      A.   I wouldn't call it an exact plan.  I mean early on

 6 I think it was a high level plan of what we wanted to do to

 7 integrate the operations.  But I don't feel like they walked

 8 in with a set here's what we're going to do and here's how

 9 you're going to do it approach.

10      Q.   Could you explain to us how it actually worked in

11 practice?

12      A.   Sure.  You know, I would say one of the key

13 assumptions was that we would move to a functional model of

14 operations.  So we knew that.  That was made clear to us.

15 And then our responsibility as the PacifiCare team was to

16 work with the United team to figure out what did that mean,

17 how would we get from where we were as a regional operation

18 to a work functionally-aligned team.  So we really worked

19 with them to lay out the plan with, you know, their

20 involvement, obviously, because they knew their systems.

21 They knew how they worked.  But we were really the experts

22 on PacifiCare.  So I felt like it was a collaborative effort

23 to come to how are we going to do some of the key areas of

24 focus.

25      Q.   Now, you've been involved in a number of
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 1 integration projects over the years.  From your vantage

 2 point, did you feel that the people you worked with during

 3 this process of 2006 of integrating PacifiCare and United,

 4 the people you worked with were knowledgable?  Experienced?

 5      A.   Yeah.  Yes.  Absolutely.  I think, you know, they

 6 brought a couple of things to that team.  I think they had a

 7 good mix of people who were more project managers who had

 8 experience with other kinds of projects like these and had

 9 tools and templates and, you know, reporting kinds of things

10 that we could use along the way.  But they also brought

11 subject matter expertise of people who also understood like,

12 from my standpoint, claims operations so it was really kind

13 of a mix of both.

14      Q.   Now, did you come to understand or did you see or

15 hear anything that caused you to conclude that senior

16 management was following the course of the integration

17 process?

18      A.   Yes.  I would say both.  But integration process

19 so we were putting -- providing information that I knew went

20 into reports that went to senior leadership within the

21 organization.  Also, you know, they were just as focused on

22 were we still continuing to perform in our operations?  So

23 from, in my area, how was -- how were we doing from a turn

24 around time standpoint?  How was our quality?  We reported

25 on both.  So I felt like there was as much focus on the
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 1 operations as there was integration.

 2      Q.   Okay.  And focusing on your comment about

 3 continuing to perform, we're talking about in the claims

 4 operation?

 5      A.   Yes.  The claims operation as well as the other

 6 operational areas but from my standpoint, yes, claims.

 7      Q.   And what specifically is being focused upon to

 8 measure the how well you're doing in the claims operation?

 9      A.   I mean our key metrics are around, as we talked a

10 little bit earlier, our turn around times, are we turning

11 claims around in a reasonable amount of time to meet our

12 requirements?  What's our -- what does our quality look

13 like?  Are we providing accuracy as we process our claims?

14 They would look at, for example, auto adjudication.  Is auto

15 adjudication and its expected levels.  Is there any change?

16 What is driving that?  Various metrics like that that we, in

17 the operations world, look at on a regular basis.

18      Q.   And you're reporting that information out?

19      A.   Yes.  Regularly.

20      Q.   When you say "regularly" how frequently?

21      A.   We typically had weekly primarily inventory calls

22 that we looked at our inventories.  And if we had any

23 issues, we had to lay out what our plans were to correct

24 them.  Quality we really looked at, I guess it is a report

25 put out more on a monthly basis, the same thing.  What our
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 1 quality results are, what are the drivers of any concerns?

 2 Very much focused on, you know, are we maintaining a level

 3 of performance we had historically and watching for anything

 4 that might be changing as we went through with the

 5 integration process.

 6      Q.   Okay.  You told us about the emphasis on making

 7 sure that the claims operation is performing well.  Was

 8 there another, looking back, was there another primary focus

 9 that ran through the entire integration process to the

10 extent you were involved in it in terms of how decisions

11 were made?

12      A.   Oh, okay.  You know, I think decisions were made

13 pretty collaboratively.  And not that United didn't have

14 things they wanted to accomplish.  Obviously, they did.  You

15 know, they acquired us.  It was an integration.  But I

16 think, you know, from our perspective we always tried to

17 keep the business at the forefront in making sure we were

18 continuing to serve our customers well.  I never felt like

19 we lost that focus.  Um, you know, through the whole, the

20 whole way through, and that's why I think there was such a

21 focus on performance because we were going through change.

22 Are we still providing the same kind of service to our

23 customers through the claim process as we had historically?

24      Q.   Was one of the considerations that you and others

25 thought about talked about was possible disruption?
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 1      A.   Sure.  I worked in enough integrations and, you

 2 know, system conversions and been in a change environment,

 3 there will be some disruption.  You can put the best plans

 4 together and think you have everything covered but, you

 5 know, we're human so not everything goes as you might have

 6 expected it so we always plan for some disruption in that

 7 kind of change.

 8      Q.   And did you, during this integration process, did

 9 you hear or see anything that caused you to conclude that

10 the intent of the combined companies was anything other than

11 to maintain and grow a PPO business in California?

12      A.   No.  My, what I saw was United was committed to

13 all of our products.  One of the reasons for the

14 acquisition.  I -- there was continued focus on RIMS, for

15 example.  We had the same leadership, you know, that was

16 involved in the RIMS platform.  We continued to support it.

17 We continued to look at our performance.  Um, I think it was

18 the same message.  We needed to serve our PPO customers well

19 so that we can continue to grow that business in California.

20      Q.   Now, in fact, did you see or hear things that

21 caused you to conclude that the combined companies' intent

22 was to build and grow a PPO business in California?

23      A.   Yes.  Absolutely.

24      Q.   And can you point to some specifics?

25      A.   Well, I think, again, you know, our expectations
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 1 didn't change around servicing that membership.  I think

 2 United also took a period of time to determine what was the

 3 best placement for that business?  Was it to keep it on

 4 RIMS?  Was it to move to maybe a UNET platform?  So those

 5 considerations were ongoing.  So to me that was an indicator

 6 that they planned to maintain and grow the business.

 7      Q.   Let's spend a little time focusing in on some

 8 integration issues that were the subject of some prior

 9 questions posed to you and some other witnesses.  First,

10 staffing.  Looking back in your Legacy, PacifiCare days,

11 have you had positions or did you have positions with the

12 company where one of your responsibilities was to determine

13 budgeting and staffing for claims operation?

14      A.   Yes.

15      Q.   And looking back in the Legacy PacifiCare days,

16 generally speaking, how did you go about doing that?

17      A.   Sure.  Typically, we would look at some historical

18 information on how our inventories were running.  We would

19 look at some historical information on attrition so how many

20 people, you know, left the organization on a monthly or an

21 annual basis.  We had some, if you looked at growth, we

22 would say, you know, if you had added 5000 members, you

23 needed to add X number of new staff to support that.  So we

24 had some data driven, I guess, things that we used to

25 determine staffing.  It was also somewhat subjective so I
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 1 would look at my claims operation and go, you know what, I

 2 think we need to start a new class of trainees in three

 3 months based on this data, but just kind of a gut feel we

 4 felt like that is what we needed to do to support the

 5 business.

 6      Q.   And did that process change in any way with the

 7 merger with United?

 8      A.   Yes.  Definitely.  There are some things that I

 9 think were really valuable to us in operations in going to

10 United.  One of those things is they have a very

11 sophisticated way of looking at staffing.  We meet regularly

12 on what's called our capacity plan.  And this, again,

13 platform specific, so I have a capacity plan for RIMS, for

14 example, having a capacity plan for NICE.  So it looks at

15 very detailed trended information around our volumes over

16 time, um, their seasonality in claims processing so it

17 filters in the seasonality of claims processing.  Attrition

18 rates over time, production of our staff over time.  All of

19 those are key elements in determining the staffing that

20 you'll need.  One of the things, one of the really good

21 things that I think it does is I think we talked about

22 before, we have sort of two flows of claims that come

23 through our operation.  First are new day claims so claims

24 we're seeing for the first time.  And, typically, if you're

25 hiring to staff that area, you hire people from outside the
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 1 organization.  You might have claims experience or related

 2 experience.  There's a period of time it takes to recruit

 3 them, to hire them, to get them trained, and then to become

 4 proficient in the work that they do.  Well, we also hire

 5 rework staff or utilize rework staff.  They do our more

 6 complex work.  Typically, we promote those people from

 7 within the organization so we want people who have already

 8 processed claims who are looking at the more difficult work

 9 that we do.  That is a whole different time to get people

10 ready to go and up to speed because we literally have to

11 start by training people on the work that staff's doing

12 today, get them ramped up.  And that way then we can take

13 our current staff and we call it uptraining them, give them

14 more training on higher level skills that they need for the

15 more complex claims.  So long story short, what the capacity

16 plan does is it lays that out really well.  So I know that

17 if I need, and it will be, tell me I need to hire a class,

18 let's say in October, it says you better start now with your

19 recruitment process if you're going to have that team ready

20 to go by the October time frame.

21      Q.   So would you say these tools that you've, that

22 have become available since the merger, have improved your

23 ability as a manager?

24      A.   Especially around the area of recruitment and

25 hiring because it's very prescriptive.  And so I can
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 1 remember times when my career, we sort of had to fight to

 2 get staff.  I don't feel that in this environment because

 3 it's really clear.  It's data driven.  You need to go hire

 4 the staff.  So I don't really feel like I get push back at

 5 all on the need to bring staff for my team.

 6      Q.   Because when you want staff, the numbers are

 7 already there?

 8      A.   Exactly.  The numbers show it.

 9      Q.   I believe you mentioned a little bit earlier this

10 morning that prior to the merger you were involved in a

11 process of moving claim work out of California; is that

12 right?

13      A.   Yes.

14      Q.   So if we look at right about the time that the

15 merger closed, the very end of December 2005 approximately

16 how many claims staff did PacifiCare have in California who

17 worked on PLHIC PPO claims?

18      A.   I think by that time or shortly after that time

19 when we looked, we were looking at moving staff, there were

20 approximately around 22 claims examiners that were

21 processing work for PLHIC in California.

22      Q.   So not very many left?

23      A.   No.  Not very many.

24      Q.   And post merger, did the process of moving claim

25 work out of California continue?
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 1      A.   Yes, it did.

 2      Q.   Could you give us an overview of that process

 3 because we're in 2006?

 4      A.   Sure.  For PLHIC specifically?

 5      Q.   Sure.

 6      A.   Or in general?

 7      Q.   Well, in general.

 8      A.   So we, my team led an effort to determine how to

 9 move that work out of California.  We started that work in

10 early 2006.  Um, I, by March we had laid out a plan of how

11 we would transition that work.  The bigger staffing that we

12 were moving was for the HMO product.  And then we also

13 looked at, for our RIMS business that was processed in

14 Cypress, how did we go about moving the rest of that work

15 out that wasn't already out either at our vendor MedPlans or

16 in San Antonio.  So we had a detailed plan that moved some

17 of that business in, if I get the dates right, a little bit

18 in March on the HMO side.  We moved the PPO business that

19 was left in two phases.  Part of that moved in July of '06

20 and the remainder in September of '06.

21      Q.   Focusing in on the PLHIC business, did

22 transitioning that claim work, what was left in California

23 out of California, have a material impact on claims

24 performance?

25      A.   I don't think it had a material impact at all.
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 1 You have to remember we already had most of the new day

 2 claim processing done outside of California because we had

 3 continued to move work out of California in '05.  And some

 4 of the reworks were also processed outside of California.

 5      Q.   All right.  And how was it that you can say that

 6 it did not have a material impact on claims performance?

 7      A.   Well, when I look at, you know, again the key

 8 metrics that I manage around turn around times and quality,

 9 we maintained a high level of performance throughout '06,

10 '07, '08 and have improved that over time.  So when I look

11 at it on a broad scale now over the course, being able to

12 look back, we maintained really strong performance in the

13 midst of the transition.

14      Q.   Okay.  And I asked you a question about the

15 material impact.  Let me ask you this way:  Do you believe

16 with 20/20 hindsight that transitioning that last bit of

17 PLHIC business claim work out of California had any impact

18 on claims performance in the short term?

19      A.   I think it had some impact on claims performance.

20 And, you know, where I particularly saw that, first of all,

21 we have really high expectations around claims performance

22 so I don't want to see any kind of a drop in our

23 performance.  I think if, looking back, we were -- we didn't

24 get the level of performance we would have liked from

25 MedPlans or First Source as we moved work there.  We gave
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 1 them different types of work than we had given them before.

 2 In addition to the PPO type work that they took on, we also

 3 asked them to take on some of our point-of-service claim

 4 processing which the point of, just explain the point of

 5 service product is really an HMO product.  And in the

 6 point-of-service product, you can go in network and you get

 7 HMO benefits that is processed on our NICE platform.  If you

 8 go out of network, it is more of a insured product and NICE

 9 can't handle that kind of work so those out-of-network

10 claims are processed on RIMS.  We also asked First Source to

11 take on a good piece of that work.  It is very complex work.

12 When I look across all of my PacifiCare products, it is the

13 most difficult to manage.  So we gave them a lot and I think

14 they struggled for a period of time and managing that work

15 as well as I would have liked them to.  And just not seeing

16 the quality improvement that I would have liked to have seen

17 from them.  So I mean they're a part of the picture but

18 obviously really important to us, so from my perspective

19 that's where I saw impact.

20      Q.   All right.  Let's go back a little bit.  MedPlans,

21 First Source, what exactly is this MedPlans?

22      A.   Sure.  Um, MedPlans, when we began working with

23 MedPlans, was a company that provided claims support

24 services to health plans like ours.  And as I mentioned

25 earlier, they operate on the RIMS platform, had experienced
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 1 people in RIMS, so that's why we began to work with them.

 2 Since then they've been bought by a company called First

 3 Source, and who we work with today, and First Source also

 4 still provides claims processing for health plans.  They

 5 also do mail operations.  They also do data entry.

 6      Q.   But for purposes of the PLHIC claims, MedPlans,

 7 First Source, they only -- they're handling claims; they're

 8 not doing mail or these other functions; right?

 9      A.   Yes.  That is correct.

10      Q.   And that relationship with MedPlans started a year

11 or two before the merger; right?

12      A.   Yes.  In 2004.

13      Q.   Okay.  And was -- looking back at 2004, was there

14 a particular reason that MedPlans was chosen to be the

15 vendor for PacifiCare?

16      A.   Yes.  Again, the primary reason for that was

17 because they knew RIMS.  They had experienced RIMS

18 processers.  And since that's what we were looking for, for

19 additional capacity, they seemed like a natural fit for us.

20 It was difficult to find vendors who had that expertise

21 because RIMS is not a huge product across the country.

22      Q.   I take it the MedPlan company has claim analysts?

23      A.   Yes.

24      Q.   Teams of claims analysts.  And I assume they have

25 to be trained somehow?
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 1      A.   Yes.

 2      Q.   Now, how do you go or your staff go about getting

 3 the MedPlan claim analyst trained up so they can handle

 4 PLHIC claims?

 5      A.   Right.  Well, first of all, we required them to

 6 use our training materials so the training is consistent

 7 whether it's our internal staff or MedPlans staff.  So

 8 that's really number one.  You want consistency in the

 9 materials that they're trained on.  We, they actually have

10 their own trainers but our trainers that we have train those

11 trainers.  They work with them to make sure they're up to

12 speed to be able to train on our platforms.  We monitor

13 their performance all the way through training.  Any time we

14 have new staff, we initially look at a hundred percent of

15 their claims, audit a hundred percent of their claims before

16 they're able to go out the door.  That's done by our quality

17 team.  And we've done things like we actually have their --

18 a couple of their trainers come and sit through one of our

19 training classes in San Antonio.  In fact, this was probably

20 back in '07, '08 when we wanted to make sure they clearly

21 understood how to train the way we were training and they

22 actually sat through one of our training classes in San

23 Antonio.

24      Q.   All right.  Talk about training, how does -- how

25 do you and your staff monitor MedPlan's performance as that
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 1 company is adjudicating PLHIC claims?

 2      A.   Sure.  We really look at them, as we do ourselves,

 3 as we do with any vendors who process for us.  So, you know,

 4 we're looking on it at a daily basis on what are the

 5 inventories they have in their shop just as we're looking at

 6 that for ourselves.  We sit down with them daily to figure

 7 out where we, if we think they need to focus their resources

 8 somewhere else.  They also participate in our quality

 9 programs that we do.  So when we do random samples of claims

10 that we're auditing, their claims are part of the book so we

11 look at that collectively.  We also look at their

12 performance versus our performance so those are a couple of

13 key areas that we focus.

14      Q.   Let me show you a document which was previously

15 marked as an exhibit, 558.  I guess we issued copies.  This

16 appears to be a December 13, 2006 e-mail.  Take a moment and

17 look it over --

18      A.   Okay.

19      Q.   -- Ms. Vonderhaar.

20      A.   Okay.

21      Q.   Let me first ask you to focus down that middle

22 paragraph toward the end, the one that begins "Doug is in

23 the loop on all this and supports".  The first question, who

24 is the Doug that is being referred to here?

25      A.   That was Doug Smith.
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 1      Q.   All right.  I think you told us Doug was, had --

 2 had been heading up the integration effort.  At this point

 3 in time had Doug Smith taken on additional responsibilities?

 4      A.   Yes.  At this time Doug had moved into the role of

 5 senior vice president for transaction operations so he had

 6 responsibility for all of the claims processing for United,

 7 including the PacifiCare Legacy division.

 8      Q.   So at this point in time Doug was your boss?

 9      A.   Yes.

10      Q.   Okay.  And that paragraph in the second sentence

11 indicates that they moved responsibility from MedPlans to

12 vendor management area.  What is that about?

13      A.   United uses a team that works with the vendors

14 that they contract with for claims processing or, also for

15 data entry.  Any of the vendors that support the claims

16 function.  Given their size, they have significant

17 relationships with vendors.  And so they have a team that

18 focuses on the contracts with those vendors.  The SLA

19 service level agreements with the vendors, and really the

20 ongoing management of the vendors around their performance

21 to make sure they're performing as they should be.  So when

22 we began with PacifiCare we actually had a person who was

23 engaged in working with our vendors and they moved under

24 that vendor management team.  So it is just a different

25 model of how United works with vendors versus how PacifiCare
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 1 managed its vendors.

 2      Q.   Does moving of responsibility for MedPlan over to

 3 the vendor management area, was that part of the

 4 restructuring from a, the Legacy PacifiCare management

 5 structure to that functional structure that you were

 6 testifying about earlier?

 7      A.   Yes, it was.

 8      Q.   All right.  I take it, it was important, you

 9 thought, in your own mind that it was important for you and

10 your staff to have direct responsibility and supervision of

11 MedPlans?

12      A.   Yes, I -- I definitely felt that way.

13      Q.   Why?

14      A.   Well, as I mentioned, you know, by looking back, I

15 just was not pleased with their performance.  And so it was,

16 we felt it was a little bit difficult for us because we had,

17 you know, some folks who didn't know our businesses well,

18 leading that relationship with a vendor.  And we also just,

19 we would rather just have direct contact with them is what

20 it came down to so we could more directly manage their

21 performance.  And that's why we made this request.  It just

22 seemed with the work that we were doing, and some of the

23 improvement we wanted to see at MedPlans, that it would be

24 better for us to own that relationship with that plan.

25      Q.   Now, if you were able to convince Mr. Smith and
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 1 take back responsibility for this vendor, MedPlans, that

 2 would be inconsistent with the basic structural model that

 3 United was using at the time; right?

 4      A.   Yes.

 5      Q.   Okay.  And I take it you did go to Mr. Smith and,

 6 in essence, plead your case?

 7      A.   Yes, Raynee Andrews and I pleaded our case and he

 8 was, understood what we were coming from, and transitioned

 9 back that responsibility back to the task.

10      Q.   Did you have much difficulty convincing Mr. Smith

11 that the company should do something or should vary from the

12 basic structural model?

13      A.   I don't recall having difficulty.  I think we had

14 enough information at that point because we had tried to

15 work with the model for a while and I think we had enough

16 information, and he knew of some of the work we were trying

17 to do with MedPlans, that, you know, he was very engaged.

18 He knew.  So, you know, it was not a struggle to get him to

19 make that change.

20      Q.   Okay.  So I take it the change, in fact, was made?

21      A.   Yes, it was.  And we actually maintained that

22 model through today.  We still own the vendor relationship

23 with First Source.

24      Q.   Now, the higher up, the first part of this e-mail,

25 your e-mail of December 13, refers to some, adding some
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 1 temporary claims staff in Cypress and adding to the training

 2 of some existing examiners both in Cypress and San Antonio.

 3 Why did you do that?

 4      A.   If you think to the time of this, we were

 5 anticipating some volume coming through through rework

 6 projects that we hadn't had before.  And so we were trying

 7 to make sure we were prepared if and when that volume came

 8 through with a little more flexibility than we had at that

 9 point to handle increased volumes.  So we started looking at

10 different ways that we could bring on additional staff to

11 support that volume that we hadn't had historically been

12 seeing because it was primarily rework volume that we were

13 expecting that was different than what we had seen before we

14 were making sure we were ramping and getting people ready to

15 do reworks and gain supporting people to backfill for them

16 in the every day processing.

17      Q.   Is there any particular reason that you chose to,

18 in large part, just increase training of existing claim

19 staff as opposed to just going out and hiring new claims

20 staff or additional new claims staff?

21      A.   Well, I think, again, because we were wanting to

22 uptrain people to be ready to do reworks, that it is always

23 better if we can do that internally and we, it's always

24 better if you can bring in experienced people.  That would

25 be your goal if you can.  And at the time we did have some
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 1 people in training classes so we were able to reassign them

 2 over to also work on the RIMS platform.  We had some people

 3 in California who were willing to come back and work for us.

 4 And, you know, we knew we were looking at probably a level

 5 of rework that would come our way and then come back down.

 6 So we were trying not to bring people on that we would then

 7 need later.  One of the reasons we brought the folks back in

 8 California was temps because we could use them for the

 9 period of time that we could use them.

10      Q.   What do you mean a bubble that you were expecting?

11      A.   You know, we typically, our inventories run fairly

12 stable unless there's growth.  So, you know, go up a bit and

13 some other operational issue that might cause them to

14 fluctuate a bit.  But typically they run pretty stable.  And

15 during this time was the time that I think we were trying to

16 look under every rock to see if there was anything we needed

17 to do to repay or reprocess claims that might have been a

18 challenge, like the CTN is one that comes to mind, the CTN

19 transition.  So in doing that we were looking ahead to say

20 okay, we're going to be looking back at a lot of different

21 items in the system to make sure they're loaded correctly if

22 they're retro contacts, if they were paid directly.  We knew

23 that was going to generate some volume of work while we went

24 through that process.

25      Q.   But that was going to be a bubble?
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 1      A.   That was our expectation that it would -- that's

 2 what it would be, yes.

 3      Q.   Let me show you another exhibit that previously

 4 was marked 528.

 5           MR. STRUMWASSER:  Actually, these are all in

 6 evidence; right?

 7           MR. MCDONALD:  Yes.

 8           MR. KENT:  Pardon?

 9           MR. STRUMWASSER:  These are all in evidence, not

10 just marked, right?  This is 528.

11           MR. KENT:  528.  I stand corrected.

12           THE WITNESS:  Okay.

13 BY MR. KENT:

14      Q.   You've seen this before, Ms Vonderhaar?

15      A.   Yes.

16      Q.   Focusing on that first page, the next to the last

17 box, which is "MedPlans update" a hyphen and then "Ellen".

18 So that refers to you?

19      A.   Yes.

20      Q.   And then there's some comments about MedPlans.

21 What was going on with MedPlans at this point in time,

22 January 2007?

23      A.   Well, I think as, as I mentioned, they had taken

24 on quite a bit of additional work for us and we were still

25 really pushing them around their performance.  You can see



6787

 1 here focus on around quality.  I would also mention that at

 2 this, this was about the time that First Source purchased

 3 MedPlans.  So we had gotten engaged with them as well.  We,

 4 as you can see here, we were still very concerned about

 5 their performance.  And when I think about their

 6 performance, probably what frustrated me, it was just

 7 inconsistent.  So we could see them progress and then they

 8 would drop back a little bit.  We would see them progress so

 9 we need consistency around both managing our inventories and

10 managing quality.  So you can see, and we're referencing

11 this in our deep dive, it was certainly a concern of ours at

12 that time.  Their quality for the prior month had improved

13 so that was a good sign.  And one of the things that First

14 Source brought to them was the ability to bring in the

15 additional quality expertise that they didn't have in a

16 smaller operation to bring in additional trainers which are

17 referenced here.  And it also describes that Raynee and her

18 team were meeting with them daily to work on their

19 performance.

20      Q.   We used the word "quality" several times this

21 morning.  What exactly does that mean in your, in the

22 context of your claim operation?

23      A.   Sure.  When we look at a variety of things related

24 to quality but, you know, in a high level, there is a

25 quality organization that does sampling of our claims to
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 1 determine our accuracy, both from a financial standpoint and

 2 paying the dollars right.  And then are we paying each claim

 3 right?  And they provide that function for ourselves and any

 4 of our vendors who support their work as well.  So our

 5 continual focus around quality is understanding, are there

 6 common themes that we see across any errors in our

 7 processing that we need to address?  Are there themes with

 8 individuals that we need to address?  So is a processor

 9 struggling with a certain area?  They provide again that

10 service for us both from the current, you know, employee

11 standpoint and also with our vendors part of the business.

12      Q.   And the quality, these quality measures you're

13 talking about, are those expressed in terms of percentages

14 or some other way?

15      A.   Yes.  Typically expressed in terms of percentages,

16 yes.

17      Q.   Right.  And you mentioned that to the effect that

18 you thought that the acquisition of MedPlans by First Source

19 was a positive, at least on the quality side.  Can you

20 explain that a little bit more?

21      A.   Can you say that question again?  I'm sorry.

22      Q.   Sure.  If I understood you correctly, you were

23 suggesting that First Source acquisition of MedPlans was a

24 positive in terms of quality issues.

25      A.   Yes.  So First Source was just a much larger
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 1 organization.  And they, when they purchased MedPlans,

 2 MedPlans was a much smaller, locally run operation, so they

 3 just weren't as sophisticated, I would say, around a lot of

 4 things.  But quality was one of those.  And when we started

 5 meeting with the team from First Source and they became

 6 engaged with MedPlans, they just had additional tools that

 7 they brought, other quality efforts they had done within

 8 their organization.  Again, they had auditors that were

 9 within First Source that they can apply to better supporting

10 MedPlans as well.

11           THE COURT:  Is this a good place to take a break?

12           MR. KENT:  Um, actually we can go probably another

13 few minutes would be a natural spot or break now, whatever.

14           THE COURT:  Okay.  A few more minutes.  That's

15 fine.

16 BY MR. KENT:

17      Q.   Let me show you what was previously was entered as

18 Exhibit 560.

19      A.   Okay.

20      Q.   You've seen this before, Ms. Vonderhaar?

21      A.   Yes.

22      Q.   Okay.  And fair to say that September 2007, you

23 were still feeling a level of frustration with MedPlans?

24      A.   Sure.  I think you can see that in some of the

25 notes in the -- you know.
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 1      Q.   All right.  And to put this in context of where

 2 MedPlans performance was versus what you had expected, turn

 3 over to the second page, middle of the page, it's the, I

 4 think the ninth bullet point down the one that says "From

 5 Ellen -- RIMS performance this month is at 96 percent

 6 weighted -- it is unacceptable.  The goal was 99 percent"

 7 What do those numbers mean?

 8      A.   Well, the 99 percent was the goal that we had for

 9 them for their quality performance.  And that was tied in to

10 make sure we achieved our overall quality results.  At that

11 time they were performing less than the goal at 96 percent,

12 not horrible, but not where we wanted it to be.

13      Q.   Okay.  And let's go through that a little bit.

14 These 96, 99 percent, what does that translate to?  What

15 exactly were you measuring?

16      A.   We were looking at their financial accuracy.  So

17 the accuracy at which they were paying the claims from the

18 financial standpoint.

19      Q.   So your goal is that 99 percent of the time the

20 claim is paid, a claim is paid to the exact correct dollar?

21      A.   That is our dollar accuracy goal.  I think there

22 was some variation in our expectations of First Source at

23 this time but a tip -- it was an overall look at their

24 financial performance at 99 percent.

25      Q.   How close they get to paying a claim perfectly?
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 1      A.   Yes.

 2      Q.   All right.  And you were, you thought it was

 3 unacceptable that they were only hitting that mark

 4 96 percent of the time?

 5      A.   That's correct.

 6      Q.   All right.  Because your goal, what you had told

 7 them is you wanted 99 percent of the time?

 8      A.   Yes.

 9      Q.   All right.  And 99 percent is in the same range

10 that you set for your own operation, claims operation?

11      A.   Yes, it is.

12      Q.   All right.  And one of your concerns is that the

13 performance being down three percent off the 99 percent goal

14 is unacceptable?

15      A.   Correct.

16      Q.   And you made that clear to the MedPlan people?

17      A.   I made it clear to them just as I'm making it

18 clear to our staff if we have, if we're not meeting our

19 metrics so, yes, absolutely.

20      Q.   And so the 99 percent, 96 percent, is that driven

21 by some kind of law out there?

22      A.   No, it's not driven by a law.  It is really an

23 internal standard that we have around where we expect our

24 quality to be.

25      Q.   And why do you expect your quality to be at those
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 1 levels?

 2      A.   Well, any time it's not, we pay a claim wrong

 3 results in a rework potentially, potentially results in us

 4 having to pay interest.  It is not good service to our

 5 customers.  One of our key responsibilities is to pay our

 6 claims accurately.

 7      Q.   Now, we're in September.  You're still a little

 8 frustrated with MedPlans.  Are there steps that you, that

 9 you and others took to encourage MedPlans to get up to

10 the -- to hit the actual goal?

11      A.   Sure.  Even before this, I mentioned they had

12 taken on our point-of-service processing that was very

13 complicated, very complex.  We actually took that back and

14 moved it back to our team in Cypress because we felt like

15 that, first of all, too much to focus on.  We wanted them

16 just to focus on the non HMO business.  After this time --

17 excuse me -- after this time one of the things we realized

18 was that we needed to tighten up our financial arrangements

19 with them.  So while they had some incentive around quality,

20 it really didn't match exactly where we wanted them to be.

21 We had two key metrics that we focus on, dollar accuracy and

22 claims payment accuracy.  We mirrored their accountabilities

23 to ours and actually put in bonus and penalty program to,

24 you know, more correctly incentivize them.  So we saw the

25 work they did for us had grown.  We needed to put some
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 1 tighter clamps, I guess, on them and give them incentive if

 2 they did well around quality.

 3      Q.   Has MedPlans performance improved?

 4      A.   MedPlans performance has improved to where they

 5 consistently performed at our expected levels.  We've seen

 6 improved RIMS performance, particularly over the last couple

 7 of years to where we're running the best quality, I think

 8 we've ever run on the RIMS platform and because they process

 9 so many of those claims they're, of course, critical to that

10 success.  So they've really becoming, since First Source

11 came in since we restructured the contract differently, I

12 think we have come up with more effective ways to work with

13 them as a partner.  They really have become a partner for us

14 in improving our quality performance.

15      Q.   And you said a moment ago that the claims

16 performance on RIMS is at the highest point ever.  What did

17 you mean there?

18      A.   We just continued to focus on improving the

19 results around quality for all of the work that's sits on

20 RIMS.  We still deal with that diligently on a weekly basis.

21 And what we've seen is a trending up of our quality

22 performance month over month to its current performance

23 today.

24           MR. KENT:  This would be a good time.

25           THE COURT:  All right.  We'll take the morning
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 1 break.

 2              (Recess from 10:32 to 11:07 a.m.)

 3           All right.  Go back on the record.  Go ahead.

 4 BY MR. KENT:

 5      Q.   Ms. Vonderhaar, let's move on to a new subject.

 6 Incoming correspondence.  Describe for us PacifiCare's mail

 7 distribution system back prior to the merger.

 8      A.   Sure.  Historically, it was a very manual process

 9 of sorting and routing mail.  It would go to individuals in

10 several different mailrooms across our sites.  Literally,

11 you know, taking the mail and putting it in an office

12 envelope and sending it out to others with little tracking

13 of whether that reached its right destination.  This is a

14 very manual process.

15      Q.   Do you recall PacifiCare, Legacy PacifiCare

16 management expressing concerns about that manual mail

17 distribution process?

18      A.   Yes.

19      Q.   And what was the -- what was the nature of the

20 concerns you were aware of?

21      A.   Well, I mean any time you're dealing with a manual

22 process, you just have risks of error and an issue with that

23 process.  So I know that, even prior to the acquisition,

24 PacifiCare was working on automating that process with a

25 vendor.
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 1      Q.   And how far had the company got prior to the

 2 merger?

 3      A.   My understanding is they had actually gone to an

 4 automated process for the HMO business but had not yet done

 5 that for the other platforms.

 6      Q.   Jumping ahead after the merger is complete, did

 7 the process of automating the mail distribution system

 8 continue under the combined companies?

 9      A.   Yes.

10      Q.   Okay.  And continued to be moved to an outside

11 vendor?

12      A.   Yes.

13      Q.   And did the -- was there a change in vendors?

14      A.   Yes, there was.

15      Q.   And do you know why that, just generally speaking,

16 why there was a change in vendors?

17      A.   Sure.  PacifiCare had a vendor that they had

18 contracted with for data entry and I think a plan around the

19 mail as well.  United used a different vendor, had used them

20 for many years, had a long standing relationship with that

21 other vendor.

22      Q.   The process that the PacifiCare or the process

23 that was used to take PacifiCare Legacy manual distribution,

24 mail distribution system, and move it to an automated

25 process, was that designed by Legacy PacifiCare folks or by
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 1 United?

 2      A.   It was designed by Legacy PacifiCare people.

 3      Q.   Looking back, did the transition in the mail

 4 distribution system to an automated one have an impact on

 5 PacifiCare claims performance and, in particular, PLHIC?

 6      A.   I would say it had some impact, yes.

 7      Q.   What did you see happening in terms of claim

 8 performance from your vantage point?

 9      A.   Sure.  As I -- I think back on it there were

10 really two areas where we saw impact.  One was with our

11 paper claims process that at times we were getting paper

12 claims later than we might have historically so that was one

13 thing that impacted us because we were getting the claims to

14 process later than we would have liked so it made our

15 challenges, you know, greater to resolve them in the period

16 of time that we would like to.  So it was kind of the main

17 issue around the new day claims process.  On the, as it

18 relates more to reworks so we saw sort of the same thing

19 that some of the rework information didn't get to us as

20 quickly as we would have wanted it to.  There were some

21 delays.  And probably the other impact that we had in that

22 area, although not to, much smaller magnitude I would say,

23 was that there were times that there were what we would call

24 secondary documents so medical records and something else

25 that might be needed to process the claims that were in the
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 1 system but not readily accessible so difficult to find.  So,

 2 again, that would impact our reworks processing.

 3      Q.   All right.  And you spoke earlier this morning

 4 about some claimed metrics that you and your staff follow

 5 fairly, very regularly.  If we talk in terms of the

 6 transition, the delays on the impact on PLHIC claims, where

 7 would you see -- where did you see that -- that transition

 8 show up in terms of an impact on any of the metrics you were

 9 calling?

10      A.   Sure.  We looked at our data metrics early across

11 our RIMS commercial products so when I'm looking at my

12 inventories, I'm looking at whole qualities, but PLHIC is a

13 big portion of that.  Where we really saw the impact

14 because, again, this is the front end process.  What does it

15 take to get a claim to us so that we can do the work we need

16 to do to process it?  And I mentioned before we tried to, as

17 much as possible, get as many claims out the door as we can

18 in ten days.  That's where we saw the bigger impact.  It was

19 harder to get our claims through the process in ten days.

20 We saw lesser impact on our 20-day turn around time metric

21 because we still had, you know, we had more time to get them

22 through even if we got them a little bit later.

23      Q.   Okay.  I may have missed it in terms of ten days

24 and 20 days, can you just explain for us generally in terms

25 of turn around time, claim turn around time?
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 1      A.   Right.

 2      Q.   What are the different numbers that are important

 3 to you?

 4      A.   Sure.

 5      Q.   And your staff?

 6      A.   Sure.  Well, we're always -- we're always focused

 7 on meeting any regulatory requirements.  Those differ from

 8 state to state and even times from product to product.  So

 9 internally we try to focus on making sure that we're hitting

10 the mark no matter what those requirements are.  Um, there

11 are two key metrics that we really focus on on turn around

12 times.  The hard metric is we want to have as many claims

13 through the process we can within 20 business days so

14 example, for example, with PLHIC that gives still a cushion

15 of ten days to make the requirements of when we need that

16 claim out the door at 30 business days.  But we also work

17 really hard internally and measure our performance on again,

18 what percentage of our claims are we getting out within ten

19 days because the more we can get through in ten days gives

20 us the ability to focus on a small universe of claims that

21 we need to finalize through the process within our 20

22 business day goal.

23      Q.   Let me show you another document that was marked

24 and admitted into evidence previously.  It's 572.  So a

25 series of e-mails.  The top one is authored by a Kelly Vavra
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 1 with a copy to you.  It looks like a date of December 15,

 2 2006.

 3      A.   Right.

 4      Q.   Fair to say that, and you got an e-mail on the

 5 second page of December 14, 2006.  Fair to say, by

 6 December 2006 or in December 2006 you had a level of

 7 frustration with Lason's performance?

 8      A.   Yes.

 9      Q.   And now you told us that most of the impact that

10 you saw, at least in the metrics, was around the challenges

11 in meeting your ten-day internal target.  And, actually, I

12 should ask you, what is the internal target for ten-day turn

13 around time on your claims?

14      A.   I believe at this point it was 95 percent in ten

15 days.

16      Q.   And then if you're called back, what was the

17 twenty day?

18      A.   Around 98 percent.

19      Q.   So if the -- if the impact that you were seeing

20 was around that ten-day internal metrics, why are you still,

21 why are you frustrated?

22      A.   Well, we're -- my team is always frustrated when

23 something is keeping us from being able to process our

24 claims timely.  And this situation was doing that for us.

25      Q.   Timely in terms of the ten-days metric?
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 1      A.   Timely in terms of the ten day, the twenty day and

 2 meeting our regulatory requirements, yes.  But in this case,

 3 um, yeah, we were really focused on the impact this was

 4 having on our ten-day result.

 5      Q.   But if the ten days is just an internal number

 6 that you keep or the internal goal you have and that's not

 7 being met for one reason or another or not being met as

 8 frequently as you want --

 9      A.   Right.

10      Q.   -- to meet it, why the frustration?

11      A.   Well, our concern is that a couple of things,

12 first of all, if we start losing ground on the ten day, it

13 makes it more of a challenge to hit the 20 day so we are,

14 even though we're looking at the ten, we're thinking about

15 the impact that might have on us down the road if we don't

16 get it corrected so that's number one.  And for us any time

17 we're having to, in our shop, try to get claims through

18 faster, that means we're spending overtime, we're asking our

19 staff to work overtime, which was the case around this time,

20 which is costly to the company.  And it's also hard on our

21 employees to have to work overtime for a consistently long

22 period of time.  So, you know, we're trying to make sure we

23 are getting things through.  We're managing our costs.  And

24 in the end, not impacting on our customers.

25           MR. KENT:  This another old one, 575.  Starting
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 1 with the oldies and working up.

 2      Q.   Showing you another exhibit we previously marked

 3 and entered into evidence.  It's 575.  A series of e-mails.

 4 The top one is from Dirk McMahon.  September 1, 2007 to you.

 5 Have you seen these before or this document before, I should

 6 say?

 7      A.   Yes.

 8      Q.   Okay.  At this point in time, September 2007, how

 9 did Mr. McMahon's position correspond to yours?

10      A.   I would, you can see by this that Mr. McMahon

11 shares my concern about where we were with the front end

12 process specifically as they related to Lason.

13      Q.   Maybe I misspoke.  What was Dirk's job at this

14 point in time relative to yours?

15      A.   Sorry.  His role was, I believe, senior vice

16 president of operations.  Some title like that.  He had

17 responsibility for various operational functions that United

18 included claims.

19      Q.   And fair to say that Mr. McMahon and you and

20 others are in September 2007 continued to be a little

21 frustrated with Lason?

22      A.   Yes.

23      Q.   Okay.  There are -- let me ask you.  We're now

24 nine months into 2007.  With hindsight, why is -- why are

25 the issues with Lason continuing at this point?
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 1      A.   Sure.  You know, I think in hindsight with the

 2 process that was established again by our staff was very

 3 complex.  And as we began to see issues with the process, we

 4 tried to attack those individually.  And we did make

 5 progress.  As we moved through '07, we weren't seeing some

 6 of the same issues that we had before but we also weren't

 7 seeing things where they needed to be.  So I think, you

 8 know, we just got to the point where we said we know this

 9 process is complicated.  We've made it really hard for

10 people to understand where they need to get our mail, our

11 paper claims.  It's time to take a relook at this and see if

12 there's a better way.  So I think it was the realization

13 that we needed to stop trying to handle the symptoms and

14 really get to try to understand the core of the issue.

15      Q.   And could you explain for -- was there a

16 particular point in time where people came together and

17 there was, and this more holistic fix was put in place?

18      A.   Shortly after this time, so this was around

19 September 1, I think, in October, we made a decision to pull

20 a group of people together in San Antonio to relook at the

21 process.

22      Q.   And who all attended or participated in that, as

23 best as you recall?

24      A.   Sure.  I was there.  Doug Smith, who I reported

25 to, was there.  He had senior leadership from Lason as well.
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 1 And then we had people from both Lason and PacifiCare who

 2 worked on various steps along the way of the process.  We

 3 also had John Murray there who was part of the design of the

 4 original process so we could have that history.

 5      Q.   Okay.  And tell us a little bit about how this

 6 process or this -- this get together played out?

 7      A.   Sure.  We decided we would take the time to try to

 8 map out how the process worked today because we had all the

 9 right people in the room to do that.  So we actually got the

10 kind of spare sticky notes and had everybody go to a wall in

11 a board room at San Antonio and everybody put the steps of

12 the process and what needed to happen before something else,

13 what were the interfaces, where did things relate to each

14 other.  And we stepped back and when you took a look at the

15 wall, the complexity of that process covered almost that

16 whole wall in our board room in San Antonio.

17      Q.   I'd take it that a redesign process was, in fact,

18 implemented?

19      A.   Yeah.  You know, we actually did in that meeting

20 was we said to the team "Okay now, what would you do to

21 change this?  Where are areas that we can streamline?  Where

22 are areas that we can simplify?" and we did sort of I call

23 it a straw model of what we thought the program should look

24 like on another wall in that room.  And much, many fewer

25 sticky notes on the wall.  That sounds kind of crazy but it
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 1 was a really good visual to see where we had been to where

 2 we needed to go.  And as part of that exercise a team was

 3 formed to implement the recommendations.  Many of the people

 4 in that room participated on that team on a go forward basis

 5 and we really redesigned the process at that point.

 6      Q.   Okay.  And I take it that this new or the revised

 7 process, in fact, was implemented?

 8      A.   Yes, it was over the course of time.  And we

 9 continued to fine tune that today as well.

10      Q.   How is it working?

11      A.   It works very well today.

12      Q.   And can you be a little more specific?

13      A.   Sure.  Well, we don't -- we're not seeing the same

14 issues at all around our ten-day turn around time.  Our

15 ten-day turn around times look very good today.  We're not

16 having to spend time on the front end issues like we did

17 before.  And then the other thing that we did as part of the

18 process was we came up with a score card that really scores

19 every piece of the process.  So it scores how long should

20 this claim be sitting in X area?  And we have goals for

21 those.  We track those results daily.  We have a staff

22 person who monitors every day where things are in each of

23 the steps along the way.  And Lason is our partner in that.

24 We have expectations for them around the score card as well.

25 We review that daily with our team.  I look at it weekly and
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 1 review it with a supervisor a whole month later so making

 2 sure we understand how things are going and in most areas we

 3 perform them well today.

 4      Q.   There was -- there is a mention in one or two of

 5 these e-mails about financial arrangements with Lason.  Were

 6 those modified as part of this, in the same general time

 7 period?

 8      A.   They were modified a bit, not to any great detail,

 9 because what we found once we simplified the process the

10 current SLAs that were in place worked.  The challenge

11 really was we designed something so complicated it was

12 difficult to manage so when we tightened them up, we really

13 felt our score card has been a key to our success.

14      Q.   What is a SLA?

15      A.   A service level agreement that has

16 responsibilities around how quickly our vendors need to do

17 something or the kind of quality we expect from our vendors.

18      Q.   Right.  In the -- take a step back, compare how

19 the current mail distribution system that PacifiCare and

20 PLHIC are using compares with the pre-acquisition manual

21 system.

22      A.   I think the big difference is that we're across

23 all three of our PacifiCare platforms.  We have a common

24 process.  We have consistent tracking for that process.  So

25 we know from start to finish where claims or documents are
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 1 in that process.  Much different than historically when we

 2 had different processes in each of our mailrooms and not get

 3 tracking for, knowing if our claims reached the right

 4 destination.

 5      Q.   You talked -- you mentioned RIMS several times

 6 this morning.  Let me ask you a few questions about that.

 7      A.   Okay.

 8      Q.   You and your staff, when you were responsible for

 9 claims, um, pre-acquisition days, you had experienced with

10 RIMS; right?

11      A.   Yes, I did.

12      Q.   Right.  And then the company continued for the

13 PLHIC business and well for the PPO business generally to

14 operate off of RIMS post acquisition; is that right?

15      A.   Yes.

16      Q.   All right.  Could you compare for us in general

17 terms how well did RIMS operate prior to the merger as

18 opposed to in the -- I guess five years since the merger?

19      A.   Sure.  I would categorize RIMS as a solid platform

20 that supports our business.  It might not have all the bells

21 and whistles you would see in another system.  But before

22 and after the acquisition, because we really, we maintained

23 RIMS as it was before.  I don't see much difference.  It's

24 very similar supported at least from my perspective, our

25 claims process before and after the acquisition.
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 1      Q.   How about in terms of service interruptions,

 2 things going down and/or needing to be repaired, did you see

 3 any kind of material difference before and after the merger?

 4      A.   No.

 5      Q.   I trust the troops.  They didn't give me one.

 6 525.  Well, we can do it without the document.

 7           You were shown an exhibit, I think it was 525,

 8 when you were here before.  It was about the keep the lights

 9 on commitment.  Oh, here it is.  At least we have it up on

10 the board.  Do you recall seeing this before, Ms.

11 Vonderhaar?  Do you recall being shown this before, Ms.

12 Vonderhaar?

13      A.   Yes.

14           THE COURT:  I can show it to the witness if you

15 want or not.

16           MR. KENT:  We're not going to have that many

17 questions but I appreciate it.  Thank you.

18           THE COURT:  So exciting that I can retrieve it.

19 Yeah.

20           MR. KENT:  It's going to be on that score card.

21           THE COURT:  I know.

22 BY MR. KENT:

23      Q.   If I recall your testimony from before that you

24 had -- you had -- didn't recall ever seeing this, ever being

25 on a keep the lights on committee or ever having been on the
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 1 distribution for this.  But let me ask you, independent of

 2 this KTLO committee, have you participated in any kind of

 3 committee or group that looks at potential capital

 4 expenditures and investments on Legacy PacifiCare systems?

 5      A.   There is a group that Sue Berkel and her team

 6 share that looks at system priorities across all of the

 7 PacifiCare Legacy platforms.  I've been involved with that

 8 committee as there are times that I would have claims

 9 projects on the list to consider.

10      Q.   Okay.  And since the merger between PacifiCare and

11 United, to your knowledge have any major capital

12 improvements been made or funded and made to the RIMS

13 system?

14      A.   No.  Nothing major.

15      Q.   Okay.  Is that -- is that a surprise to you?

16      A.   No.  I mean even before the acquisition PacifiCare

17 didn't view RIMS as really a long term ongoing platform for

18 us.  And that would be the same after the acquisition, we

19 never viewed it as a platform that would be long term.  So

20 you just, you do different things with that type of a

21 platform versus one which is just a platform.

22      Q.   Okay.  Putting aside capital improvements,

23 focusing on maintenance, which you need to spend to keep a

24 company up, has -- have the combined companies, PacifiCare

25 and United, spent the money to maintain the RIMS system
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 1 since the merger?

 2      A.   From my standpoint in claims, yes.

 3      Q.   Okay.  Can you tell us, you know, just some of

 4 the, some examples of the maintenance that's routinely

 5 performed on that RIMS system?

 6      A.   Sure.  I know that there are, for example, the

 7 system is owned by TriZetto.  And one weekend a month is a

 8 TriZetto maintenance weekend where they make any adjustments

 9 across the platform they need to across all of their

10 customers.  We continued to participate in that.  In fact,

11 we can't do any weekend process that weekend of the month.

12 Also claims exchange is the front end of the RIMS process.

13 And, in fact, just this weekend we did the biannual upgrade

14 for claims exchange so we continued to keep in sync with

15 what needs to be done to operate the system at its current

16 level.

17      Q.   Jump to another issue you were asked about the

18 last time you were here.  FE-Train.

19      A.   Again later.  Yes.

20      Q.   Would you refresh all of our recollection about

21 FE-Train is all about?

22      A.   Sure.  FE-Train is a look up system I would call

23 it that United uses to verify eligibility across multiple

24 platforms.  So if you have a claim and you're not, or a

25 member, and you're not sure is this a member that should be
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 1 on RIMS or UNET or NICE, you can go into FE-Train and search

 2 for that member across the multiple platforms to make a

 3 determination on which claim platform it should go into.

 4      Q.   Let me know you another exhibit, you were shown

 5 before, it is 554.  Take a moment and look this over, Ms.

 6 Vonderhaar.  You've seen this before?

 7      A.   Yes.

 8      Q.   Okay.  And looking at the lower, the second e-mail

 9 on this page, looks like from Sue Berkel to a whole group of

10 folks.  The second paragraph begins, "Given the lack of

11 match, it is imperative to come up with a solution".  Could

12 you explain just generally what was the issue the company

13 was running into with matching at this point in time?

14      A.   Basically, that because of the fact that we run

15 different opposite system platforms, it wasn't evident which

16 platform that claim, for example, should go into.  It was a

17 manual process to determine where to put that claim.

18      Q.   And that manual process will take time?

19      A.   Yes.

20      Q.   Now, Ms. Berkel's e-mail indicates it's imperative

21 to come up with a solution.  Was a solution developed?

22      A.   We did develop a solution for our PacifiCare

23 claims processing, yes.

24      Q.   What was the solution?

25      A.   The solution that we used was called the AS 400
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 1 system.

 2      Q.   Will you tell us a little bit about that?

 3      A.   Sure.  Our prescription solutions, which is our

 4 pharmacy company for PacifiCare, provided prescriptions to

 5 members on all three of the platforms so for all products.

 6 So they had a system that they used, which was the AS 400

 7 for this very reason that they couldn't identify which

 8 system a claim should match to from an eligibility

 9 standpoint, they would use the AS 400 to do that for that.

10      Q.   So for purposes of PLHIC, you, in essence, plugged

11 into this AS 400 system for matching purposes?

12      A.   Yes.

13      Q.   Did that -- does that or did that AS 400 system,

14 in terms of matching, work as well for your PLHIC claims as

15 FE-Train would work?

16      A.   Yes, it did.

17      Q.   All right.  Subsequent to this e-mail,

18 December 2007, was FE-Train at some point implemented by

19 United?

20      A.   Yes, it was.

21      Q.   All right.  And today you use FE-Train for PLHIC

22 claims?

23      A.   Yes, we do.

24      Q.   Okay.  If the interim selection you had the AS 400

25 was working as well as FE-Train, why, to your understanding,
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 1 did the company go ahead and implement the AS -- the

 2 FE-Train tool?

 3      A.   The main difference with the FE-Train tool.

 4 Remember it is a United product.  So it also gives the

 5 ability to look at all of the United platforms so I get, you

 6 know, you can see our PacifiCare Legacy systems.  You can

 7 also see UNET.  And you can also can see COSMOS and other

 8 systems that are run on United.  So it gives the ability to,

 9 and, particularly, as we move more membership over to the

10 United platforms, to be able to look across all platforms

11 when it comes to claims eligibility matching.

12      Q.   Just so I'm clear, so the benefit of going to

13 FE-Train is for platforms other than RIMS?

14      A.   Correct.

15      Q.   I'll show you another exhibit that was previously

16 marked, 36 -- 563.  I'm sorry.

17           Now, if I recall right, when you were shown this,

18 when you were here previously, there was an issue about what

19 the date of this document was.  I believe that was -- was

20 resolved at some point.  But so that -- so we can all be on

21 the same page, this UFE or United front end kind of describe

22 what the issue, or I say issues were, around that United

23 front end.

24      A.   Really from a claims perspective similar to some

25 of the other issues we had with Lason around causing claims
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 1 to get to us later than they should have.  So the United

 2 front end is a way for EDI claims to go through a common

 3 input point for United or PacifiCare.  When that transition

 4 was made to United front end, there were some claims that

 5 were routed incorrectly.  So it took a while for us to get

 6 them.  So there were some that were held up in ques for a

 7 period of time so we would receive those later again than we

 8 would have liked to.  That is at a high level.

 9      Q.   Did you see, and this refers to paper claims here.

10 This Exhibit 563.  Is that something different than the

11 situation with EDI claims?

12      A.   Yes.

13      Q.   Okay.  What are EDI claims?

14      A.   EDI claims are electronic claims to come into

15 United.

16      Q.   All right.  This issue about PHS paper claims,

17 does that have any impact on PLHIC claims performance?

18      A.   No.  This was something that was implemented later

19 and we did not implement this for PLHIC.  It was only

20 implemented on our NICE platform.

21      Q.   Okay.  So go back to the EDI claims, the EDI

22 portion of the UFE, U-F-E, issue.  Did that have a material

23 impact on PLHIC claims handling?

24      A.   I would say no.

25      Q.   All right.  To the extent that you saw an impact
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 1 on PLHIC claims handling from the UFE/EDI issue where did

 2 you see it?

 3      A.   I would say in two areas.  One is, again, because

 4 this is a front end process, it would mean claims are

 5 getting to us later than we would have liked them to.  So,

 6 again, it challenged us to meet our ten-day turn around

 7 times if we were receiving them late.  There were some of

 8 these claims in some of the documents that were aged even

 9 longer that were months old when they came in.  And so in

10 that situation, um, you know, if it's past our regulatory

11 requirements to pay our claims, we would pay interest back

12 to the received date on those claims so that would have been

13 the other impact.  And, again, this is across all of our

14 PacifiCare platforms, a small percent of that would be

15 PLHIC.

16      Q.   Let me show you an additional exhibit that was

17 entered into evidence for, I believe this is 569.  And

18 actually before we go to this, if you could bring up 568.

19           THE COURT:  Do you need 568?

20           MR. KENT:  That might be helpful, your Honor.  May

21 I may trouble you?  Thank you.

22           Thank you.

23      Q.   Ms. Vonderhaar, you, just a moment ago, talked

24 about that there were some subset of claims, PLHIC claims

25 that were some months old when they reached your
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 1 transactions group as a result of an EDI front end issue.

 2 Is that what this e-mail pertains to?

 3      A.   Yes.

 4      Q.   It kind of, there's a 20,000 claim number and then

 5 there's a 15,000 claim number.  Just in rough terms how much

 6 of that -- what part of those claims would be PLHIC?

 7      A.   Roughly about ten percent.

 8      Q.   Okay.  And you say on any PLHIC claims that showed

 9 up a month or so late after -- after the regulatory time,

10 what would happen to those claims?

11      A.   We would process those claims with the appropriate

12 interest that would be due for that claim.

13      Q.   Okay.  Have the issues with the UFE or United

14 front end in terms of EDI claims been ironed out?

15      A.   Yes.  Quite a while ago actually.

16      Q.   All right.  If we could now go over to Exhibit

17 569.  And I just note for the record when I looked at this

18 the other day, it was, this exhibit had been redacted to

19 delete the name of the specific vendor, EDI vendor, but I

20 see that in a number of, in several instances the redaction

21 was --

22           THE COURT:  Inadequate.

23           MR. KENT:  Yes.  Did not meet the mark.

24           THE COURT:  I see that.

25           MR. KENT:  So what I propose is we'll fix that and
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 1 resubmit it.

 2           THE COURT:  That's fine.

 3 BY MR. KENT:

 4      Q.   Ms. Vonderhaar, have you seen this Exhibit 569

 5 before?

 6      A.   Yes.

 7      Q.   Okay.  The top e-mail, the April 2, 2007 e-mail,

 8 indicates in the beginning of the text the issue with, and

 9 then the name of the vendor is deleted, "is a business

10 decision by the vendor and not an issue regarding lack of a

11 contract or connectivity within Ingenix."  To your

12 understanding did this EDI vendor, in fact, drop or stop

13 submitting claims electronically and go to pay, submitting

14 paper claims?

15      A.   I believe they did for a short period of time.

16      Q.   And then started again submitting claims

17 electronically?

18      A.   As I recall, yes.

19      Q.   Okay.  And then the statement about the issue

20 being a business decision and not an issue regarding

21 connectivity, as far as you know, that is a correct

22 statement?

23      A.   Yes.  I don't believe this is related to any other

24 EDI issues that we talked about.

25      Q.   Okay.  And why do you think that there was a
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 1 business decision by the vendor as opposed to some

 2 technological issue?

 3      A.   Well, it references that here, but also my

 4 understanding is, they dropped a paper for just a short

 5 period of time, whatever the issue was, was resolved and

 6 they went back to electronic processing.

 7      Q.   Let's move on to the new issue.

 8           THE COURT:  Do you want to stop for lunch and come

 9 back at 1:10 or something like that?

10           MR. KENT:  Why don't we do that?

11           THE COURT:  All right.

12           So for some reason I don't find 563 in the file.

13 I don't know what the reason is, but I may need another

14 copy.  Everything else has been there.  I don't know if

15 there was a date issue like you said and it was set aside

16 but I don't find it set aside either.  I could have just

17 stuck it in the wrong file or something but everything else

18 is there:

19           (At 11:50 a.m. a lunch recess is taken until 1:30

20 p.m.)

21

22

23

24

25
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 1 OAKLAND, CALIFORNIA; DEPARTMENT A; 1:30 P.M.; ELIHU HARRIS

 2 STATE BUILDING; 1515 CLAY STREET; RUTH S. ASTLE,

 3 ADMINISTRATIVE LAW JUDGE

 4                            -oOo-

 5           THE COURT:  All right.  We'll go back on the

 6 record.  Go ahead.

 7           MR. KENT:  Thank you, your Honor.

 8      Q.   Ms. Vonderhaar, do you have a general message that

 9 you tell your claims staff regarding how you expect that

10 they'll approach their work?

11      A.   Sure.  You know, I think in a -- the transaction

12 kind of jobs where in the end it's important to keep your

13 focus on the customer rather than just a piece of paper from

14 across your screen.  So, actually, several, many years ago,

15 I was talking with one of our claims examiners about how you

16 keep them in perspective, this is about our customer member.

17 And she was saying that when she sees that piece of paper,

18 and we probably had more paper back then because then, when

19 she saw that piece of paper come across her desk, that she

20 really tried to view that as representing a member, and, in

21 particular, if there was a claim involved, that the medical

22 industry, it was a health issue, and her job was to try and

23 keep that member from not having to worry about that claim,

24 and so to make sure that she paid it as soon as she could

25 and paid it right.  I always thought that was a great story



6819

 1 because it came from someone on my team.  And I've shared

 2 that story many times since then just about the importance

 3 of keeping your eye on the customer.

 4      Q.   Has that message changed at all with the merger?

 5      A.   No, I don't believe the message has changed at

 6 all.

 7           MR. KENT:  We have a chart that we have put

 8 together.  It is one page.  It is a Bates number of

 9 PAC0866796.

10           THE COURT:  Is it a new one?

11           MR. KENT:  It's a new one.

12           THE COURT:  And that is Exhibit 594.  And it is a

13 substitute for one that was marked as the fax.

14           MR. STRUMWASSER:  What is the number, your Honor?

15           THE COURT:  594.  No, that is not the right

16 number.  I'm so sorry.

17           MR. KENT:  It should be four digits.

18           THE COURT:  It is right over here.  It's 5223.

19 Does that sound right?

20           MR. KENT:  It sounds very good.

21           THE COURT:  All right.  5223.  Shall we call it a

22 flow chart?

23          (Exhibit 5223 marked for identification.)

24           MR. KENT:  Thanks.  Yes.

25      Q.   Ms. Vonderhaar, looking at this flow chart that
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 1 has been marked as Exhibit 5223, is it fair to characterize

 2 it as a flow chart of the life of a claim?

 3      A.   Yes.  The life of a new day claim.

 4      Q.   Okay.  And here we're talking about a PHLIC claim?

 5      A.   Yes.

 6      Q.   Okay.  Could you take us through this flow chart?

 7      A.   Sure.  I'll do this at a high level.

 8           Starting up at the top, along the right are the

 9 claims and fee, and I'll take electronic claims first.  It

10 will be a little easier at the top.

11           So electronic claims are claims that come in

12 through the EDI process, as we talked about.  So if there

13 are any kind of a manual touch to input them into the

14 system, you can see that there's a line that goes over to

15 the right hand side and loops back around.  And those

16 claims, through an electronic process, go into right into

17 our claims exchange front end piece of the RIMS platform.

18      Q.   And the client claims exchange is in the middle

19 toward the left of that green box?

20      A.   Yes.  And I'll talk a little bit about what that,

21 what the claims exchange does when I get through the paper

22 claims.

23           So paper claims take a little bit of a different

24 route.  You can see they drop down to the purple line of the

25 mail document processing.
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 1           The first step is that those claims are sorted by

 2 PO Box and also by the type of claim that they are.  And at

 3 that point, and because these are EDD claims, they really

 4 all need data point entry.  They just keep moving to the

 5 right through the purple area.  So the claims are grouped

 6 and sent to a vendor, which, in this case, is Data time.  So

 7 they data entry those claims and scan them.  At that point,

 8 the vendor receives the batches.  They digitally image them

 9 and they enter -- they data enter the claims so that

10 scanning the claims here and entering the data from the

11 claims.

12           At that point, we get -- I would describe it as

13 two files.  One is a file of the images so that the claim

14 images, and that comes to our imaging team to link up with

15 the data.  And then that is through our ad hoc imaging

16 system.  And then the actual claim data that's been data

17 entered so the claim forms also come around and is entered

18 into a claims exchange.

19           And claims exchange really is a routing engine

20 kind of on a front before the claim is ready to be

21 processed.  So it takes care of things that need to happen

22 before the claim is ready to adjudicate.  I won't walk

23 through all of these, but some examples are a claims

24 exchange is where the claim is matched to an eligible

25 member, for example, matched to a participating or a
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 1 nonparticipating provider, if possible.

 2           Also, this is where decisions are made on which

 3 directory that they think it is going to go and two of them

 4 have different directories for different types of work that

 5 we do on the RIMS QicLink platform.

 6           Once the claims exchange, once all the routing is

 7 completed, that claims will drop into some different

 8 mailboxes for claims exchange.  And for some reason, it

 9 didn't get that, actually, except that with some of those

10 ques are, and that I'll give some examples.  So, one is --

11      Q.   I'm sorry to cut you off.  We're talking about the

12 rectangular dot, green box in the middle of the page?

13      A.   Yes.  Thank you.

14           So one of the work referral ques is, it's ready to

15 go into production.  Nothing else needs to happen.  It's

16 just getting ready to go to production.

17           Another example might be there are ques for things

18 that need to go to a typing vendor to be typed, and we'll

19 talk about that in a minute.  Or there could be a correction

20 que where, if, for some reason, it doesn't match the

21 provider, it doesn't match eligibility, then they put that

22 into it's own que to work and resolve that problem.  So

23 those are some examples of some of the major ques.

24           On the back way, I'm going to drop down to the

25 bottom of the section, automated pricing and adjudication.
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 1 So there's a diamond-shaped item there that says just auto

 2 pricing applied.  If you ask there, in that sense we need to

 3 send this claim to be priced, it goes into what's called our

 4 claims exchange central server that routes it to the

 5 appropriate pricing vendor.

 6      Q.   I'm sorry.  What does it mean to have to price a

 7 client?

 8      A.   That means that within the system we don't have

 9 everything set up to tie a price to that particular claim.

10 You can see some examples.  So at this time we used a

11 company called H&S for contracted facility provider pricing

12 kind of thing.  They have everything to bring back that

13 price on that claim so that when we get it, it's ready to

14 load it up.

15           Sometimes we have to price ourselves and we don't

16 have a tool to do that through a vendor.  And that is the

17 main call that goes directly into QicLink.  QicLink is

18 really the portion of RIMS that they actually do the actual

19 processing.  You can see where it says load to QicLink to

20 RIMS.  And from there the claims are distributed into

21 various mailboxes of the type, you may have heard us talk

22 about a directory 11 during this.  As we've gone through

23 this Directory 11 is where the Qic claims are housed.  And

24 you'll see another example of claims service, directory 12.

25 And then once they're there, that's when they're processed.
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 1 So either they auto adjudicate where there is no human

 2 intervention and then process through the system.  Or if

 3 they need to touch that claim for any particular reason, it

 4 needs to be done in a process.  And that happens within the

 5 QicLink system.  So kind of a harder look at the flow.

 6      Q.   All right.  Can you tell us generally how the

 7 claims staff that works on Qic claims, how they're trained

 8 to use these systems?

 9      A.   Sure.  Our training process is a process where we

10 begin with -- well, let me take a step back.  The trainers

11 that train our staff, whether it's for PHLIC or some of the

12 other products that are out there, there are trainers for

13 that purpose in the claims area.  We have again a curriculum

14 that we use in our classes, just as we talked about earlier

15 with First Source.  Our team of claims examiners will come

16 into a classroom for training and they begin to learn about

17 the system, RIMS, and anything else they need to know about

18 the system and have complete support in that process.  They

19 then begin to learn how we process things on RIMS.

20 Different points and practices.  How we process the

21 different kinds of things.  That is all done in a classroom

22 setting.  Once they get through that, they begin to process

23 some claims under supervision.  And when they start

24 processing, every claim's audited report goes out and we

25 want to insure that they knew the process that was directly
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 1 there and they knew the process.  And every time they

 2 increase their level of production, they absolutely have to

 3 meet some requirements around their quality and production

 4 before they can come out of the training classes that they

 5 were for.  So that's really for, if somebody's new to the

 6 operation, then we do ongoing training for any change of

 7 policy, Anything that we feel like we need to re-educate our

 8 staff on, things like the fair claims that we do every year

 9 as part of the ongoing training process.

10      Q.   When you touched on it a little bit before but can

11 you explain in a little more in detail how you, your

12 managers and directors and other supervisors on the claims

13 side monitor the actual claims performance for the Qik

14 operation?

15      A.   Qic claims performance for our staff?

16      Q.   Yes.

17      A.   In various ways.  We look at whether our staff is

18 meeting their performance goals around volume, so

19 production.  Different claim types have different production

20 levels.  So if it's a hard claim type, we think -- we know

21 it will take longer to work than a simpler claim type, for

22 example.  But they have goals in our production.  So the

23 staff also is focused on quality.  And we actually get

24 quality results down to the individual level that we're able

25 to share with our team to effect new trends that we might
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 1 see.  And that is effective.  We really monitor our

 2 performance every day.  And we have a supervisor we have

 3 over each team that will direct their team on a daily basis

 4 around their performance.  And then, you know, supervisors

 5 and managers and then directors who are focused every day on

 6 performance of the team.

 7      Q.   When you say "focused every day", there are

 8 management reports that are provided on a daily basis?

 9      A.   There are reports for inventory definitely on a

10 daily basis.  So we're able to see daily within, for

11 example, claims exchange and QicLink how many claims are

12 there, what types of claims are they?  What situation are

13 they in?  So are they ready to pay or do they need more

14 information?  Are they -- often our pricing vendor, for

15 example, and we can tell the agent, are they one day old?

16 Are they two or three days old?  Are they four or five days

17 old and on?  So on a daily basis we're working with our

18 staff to make sure we're focused on that.  Watching for any

19 claims that are starting to age so that we can address those

20 to make sure someone is working with those to move them

21 through the process and that happens through very detailed

22 inventory report on how to do that.

23      Q.   And are there also some weekly or monthly reports

24 that come out in other intervals?

25      A.   Yes.  We get weekly inventory reporting that looks
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 1 at RT metrics surrounding turn around times, things like

 2 that.  And then also get monthly versions of those so that

 3 we can look at performance on a monthly basis.

 4      Q.   Thank you.  You mentioned that part of this

 5 monitoring process is looking at quality right down to the

 6 individual level meaning the individual claim analyst?

 7      A.   Yes.

 8      Q.   All right.  Is there some aspect of the

 9 compensation structure for claims people while working on

10 these Qic claims to incentivize around quality?

11      A.   Yes.  Absolutely.  We put that as a basis in 2008

12 as a united effort across all of claims operations.  So

13 we've always been focused on quality, but we haven't

14 necessarily incentivized our staff on quality.  So we

15 started a program called QVC or the quarterly variable comp

16 program for our staff.  And it looks at, over the course of

17 a quarter, it looks at 60 claims per person.  And so they

18 get feedback right down to the individual level on these

19 claims.  And if they meet the goals around quality and then

20 some basic goals around production, they're eligible for a

21 bonus at the end of the quarter.  And it's, one of the

22 things I like about it, it's tiered so the better they do

23 with quality, the more money they can make at the end of a

24 quarter.

25      Q.   And when you're talking about quality, what
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 1 specifically are you looking at?

 2      A.   It looks at how are they paying claims from a

 3 financial standpoint.  So across their claims, how many

 4 dollars are they mis-paying?  It also looks at, for each

 5 claim, are they paying each claim accurately?  Was it right

 6 or wrong anywhere in the process of completing that claim?

 7      Q.   Let me show you another exhibit.  This will be

 8 5225.

 9           THE COURT:  5224.

10          (Exhibit 5224 marked for identification.)

11           MR. KENT:  Oh, 5224.  Sorry.  Thank you.

12           THE COURT:  I'm fine with the numbers.

13           It is a quality control document.  Does it have a

14 date on it?  And is it confidential, Mr. Kent?

15 BY MR. KENT:  Yes.

16      Q.   Wait.  Before we get into this chart on general

17 quality control processes, let me ask you, since the merger

18 of PacifiCare and United, do the combined company's approach

19 claims quality, in terms of measuring it for auditing for it

20 in a different way than the Legacy PacifiCare days?

21      A.   Yes.

22      Q.   How has it changed?

23      A.   Well, one of the main ways it's changed is that

24 historically that quality team would report into the claims

25 organization.  So they were part of the claims teams.  The
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 1 director of claims also supervised the quality team.  That

 2 was the way we had it structured at PacifiCare.  United

 3 takes a different approach, and I feel like it's a better

 4 approach, of the claims organization is its own separate

 5 organization sitting outside of claims.  So it really is

 6 more of an external look at our claims performance.

 7           MR. STRUMWASSER:  Hang on.

 8           THE COURT:  I'm sorry.  She was off the record for

 9 a second.

10           MR. STRUMWASSER:  They're on it.

11           THE COURT:  Oh, okay.

12 BY MR. KENT:

13      Q.   Okay.  I think you might have misspoken and said

14 the word claim rather than quality.

15      A.   Okay.

16      Q.   Why don't we try that again?

17           THE COURT:  All right.  We'll go back on the

18 record.  Go ahead.

19 BY MR. KENT:

20      Q.   And you just kind of give us an overview of how

21 the quality process has changed?

22      A.   Sure.  So, historically, for PacifiCare the

23 quality organization was within claims.  So we looked at

24 ourselves from a quality standpoint.  Within United, the

25 quality organization is separated out from the claims
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 1 organization.  And so they, their focus is on looking at

 2 quality across all of the claims operations within United

 3 and in a consistent manner.  And just bringing in a lot of

 4 expertise to the table because that's been the policy.

 5      Q.   All right.  Looking at this chart that's been

 6 marked as 5224.  The first bullet point, PLHIC adopted

 7 United's quality metrics, and then it lists two different

 8 metrics.  The United metrics that have been adopted, are

 9 they less stringent, about the same, or more stringent than

10 the Legacy PacifiCare metrics?

11      A.   They're more stringent than the PacifiCare

12 metrics.

13      Q.   And then again claims payment accuracy is what?

14      A.   Claims payment accuracy basically means when you

15 pay the claim, did you pay the dollars right?  So across all

16 the claims we pay that are sampled, I guess would be a

17 better way to say that, is how many dollars were paid

18 accurately.  How many dollars were paid inaccurately.

19      Q.   And how about dollar accuracy rate?

20      A.   I'm sorry.  That is dollar accuracy rate.

21      Q.   I'm sorry.  And then claims payment accuracy is

22 what?

23      A.   Claims payment accuracy is out of the claims that

24 are sampled, did you pay the claim right?  So a little

25 different way of looking at it.
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 1      Q.   Okay.  The second bullet point on this chart,

 2 robust quality control audit process.  What actually is

 3 audited weekly?

 4      A.   Claims are audited weekly in a sample.  There are

 5 200 claims audited on a weekly basis to sample the claims

 6 that are processed during that week and establish our

 7 performance around the two metrics that we talked about.

 8      Q.   And then it says the next bullet point "Over 800

 9 employees dedicated to auditing the United company, five

10 dedicated just to PLHIC" so there's five people who, on a

11 week, on a week-in week-out basis are looking at PLHIC

12 claims?

13      A.   Yes.

14      Q.   How does that compare to the Legacy PacifiCare

15 days?

16      A.   I'm not sure I can answer that question.

17      Q.   There just wasn't anything that was analogous?

18      A.   We had -- we did have folks looking at quality.  I

19 don't remember before how the numbers come together.

20      Q.   And you, the next bullet point I think you've

21 already gone through about the restructuring.  And then the

22 next point about examiner's specific information and follow

23 up with examiners or remediation.  How does that work?

24      A.   So from various audits that we do, the two that

25 we're talking about here, the audits that are done as part



6832

 1 of our quality compensation program.  Also we do focused

 2 audits on particular areas for PLHIC like interests.  We get

 3 results down to the individual level.  And so part of the

 4 process is to give them feedback about their performance.

 5 The results give us the ability to look at, if there are

 6 issues with an individual where they might need retraining.

 7 It also gives us the opportunity to look across all of the

 8 individuals to say is there an area we need to retrain

 9 everyone on, for example, or something we need to go fix so

10 it really does both of those things for our individuals on

11 the team.

12      Q.   And the last bullet point, United's metric's

13 permit PLHIC more efficiency to improve its processes.  Can

14 you give us a couple examples?

15      A.   Sure.  I think the interest process is a really

16 good one for us.  Part of what we do are focused on its,

17 which I mentioned, we see we have an issue that may show up

18 in our higher level metrics, we drive down deeper.  And so

19 by our interest on it that we do, it gives very specific

20 feedback to our examiners about their performance around

21 processing interests.  And, again, it's very specific.  It

22 shows our top root causes for issues so it helps us to go

23 after what we need to do to either help our examiners or

24 train them more effectively.

25      Q.   Okay.  I might have missed it but these focused
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 1 audits, what are they about?

 2      A.   They're more specific audits that we do every week

 3 on topics that we know we've had some issues in the past and

 4 we want to measure our performance and measure our

 5 improvement as we go through time.

 6           THE COURT:  This is 5225.  Underpayment claim

 7 payment accuracy audit.  It also has confidential

 8 designation which I assume you want to keep.

 9          (Exhibit 5225 marked for identification.)

10           MR. KENT:  Yes.

11      Q.   Showing you a one-page chart, which has been

12 marked as Exhibit 5225 titled Underpayment Claims Payment

13 Accuracy Audits.  I ask you first, this chart applies to

14 PLHIC; is that correct?

15      A.   Yes.

16      Q.   All right.  And what, just so we're on the same

17 page, what is an underpayment in the context of this chart?

18      A.   So an underpayment means when we paid the claim we

19 didn't pay the right amount.  We underpaid that claim versus

20 overpay the claims.  So this is only claims that were

21 underpaid, which means a provider member is impacted.  And

22 as it states here with the measurements that's done so even

23 if there is an error of one cent, it results in the metric

24 recording an error for the claim.  So regardless of the

25 dollar of the error.
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 1      Q.   So look at, for example, the first bar which is --

 2 is that for 2006?

 3      A.   Yes.

 4      Q.   All right.  And then the number is 98 percent.

 5 What does that 98 percent mean?

 6      A.   That means 98 percent of our claims were out of

 7 the sample were accurately processed without a one -- even a

 8 one cent error during that time frame.

 9      Q.   All right.  And the -- this concept of under claim

10 underpayments, is that a metric that you and your team track

11 on a routine basis?

12      A.   I see reports on overpayments versus underpayments

13 because we get the detail on what we miss.  I don't

14 specifically track.  I track both because I'm concerned

15 about whether I paid it right or not, whether it was

16 underpayment or an overpayment.  But we, with this data, I

17 think, was pulled because it really demonstrates the

18 potential impact to a providor or a member.

19      Q.   All right.  So if it's, as I'm reading this, the

20 current or in 2009 in terms of underpayments there was one

21 and-a-half percent of the claims had an underpayment and the

22 rest were paid right on the money?

23      A.   Correct.  Based upon the sample, yes.

24           THE COURT:  All right.  This is 5226.  And it says

25 dollar accuracy rate audit.
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 1          (Exhibit 5226 marked for identification.)

 2 BY MR. KENT:

 3      Q.   Showing you a one-page document that's been marked

 4 as Exhibit 5226, the chart has the title "Dollar Accuracy

 5 Rate Audits".  This -- does this pertain to PLHIC?

 6      A.   Yes, it does.

 7      Q.   And this pertains to that DAR metric that you

 8 described a moment ago?

 9      A.   Correct.

10      Q.   So see if I'm reading this right.  If you look at

11 the left hand bar in the year 2006, the PLHIC for DAR was

12 99.4 percent; is that right?

13      A.   Yes.

14      Q.   And what does that mean?  What does that

15 99.4 percent mean again?

16      A.   So, again, this looks at the percentage of total

17 dollars paid correctly.  So in the sample the total dollars

18 that were paid, what percentage of those were paid

19 correctly?  So what that is saying on the 99.4, is that 99.4

20 percent of the actual dollars paid out were paid out

21 correctly?

22      Q.   And this, is this a metric that you and your team

23 follow on a routine basis?

24      A.   We look at DAR across all of our platforms, yes.

25      Q.   If I'm reading this right, in the year 2009 it was
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 1 99.9 percent; is that right?

 2      A.   Yes.

 3      Q.   Why didn't you hit a hundred percent?

 4      A.   That's 2010.  We wish we were perfect.

 5      Q.   Now, while we're still talking about these

 6 accuracy DAR and the other quality metric, putting aside

 7 these quality audits that you testified about, are you

 8 familiar with something called the quality council within

 9 PacifiCare?

10      A.   Yes.

11      Q.   What's that?

12      A.   The quality council is a team that's put together

13 by each of our core platforms where PacifiCare and all of

14 United, so there is a RIMS quality counsel, for example.  It

15 consists of the director of the department, the managers,

16 the supervisors, within our frames team, as well as their

17 peers within the quality organization.  And that's a meeting

18 that occurs every week to look at what errors did we see and

19 the results from that week.  Again, what do we need to do?

20 And are there things we need to do to retain our staff?  Is

21 there any particular claims examiners that we need to work

22 with?  Are there any core issues that we're seeing across

23 all of the errors that we need to try to address?  So it's

24 really looking in detail on a weekly basis of any errors

25 that we see as a result of the audits.
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 1      Q.   All right.  Well, looking at Exhibit 5226, well,

 2 all of these years -- well, let's pick on 2008, 99.7 percent

 3 DAR.  In a year like that when you're within three-tenths of

 4 a percent of perfection, do you still have these weekly

 5 meetings?

 6      A.   We still meet every week today.

 7      Q.   Why?

 8      A.   Well, there's just always opportunities to

 9 improve.  And you may see a week that has a lower score so

10 you would understand why that was.  You never want to take

11 your eye off the ball.

12      Q.   I asked you about the quality council.  How would

13 something called the transaction quality review?  What's

14 that?

15      A.   That's also a weekly review meeting around quality

16 that I participate in.  I, that meeting is with, again, the

17 directors of each of the platforms I manage for PacifiCare

18 so that we have representatives for RIMS, NICE and ILIAD.

19 And also, again, the claims organization so I have a peer

20 within the -- I'm sorry -- the quality organization that I

21 work with regularly and she and I kind of cochair that

22 meeting.  Again, it's a higher level look at the issues that

23 we've seen, what we need to do to remediate those, and

24 anything strategic that we need to be thinking about related

25 to our claim process for quality.
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 1           MR. KENT:  This is 5227.

 2           THE COURT:  Correct.

 3           Internal turn around times statistics, July 2006,

 4 December 2008.

 5          (Exhibit 5227 marked for identification.)

 6 BY MR. KENT:

 7      Q.   Showing you a one-page chart that's been marked as

 8 5227, it has a title "Internal Turn Around Time Statistics,

 9 July 2006 to December 2008, (all states)".

10           First, Ms. Vonderhaar, the acronym TAT, what does

11 that stand for?

12      A.   Turn around time.

13      Q.   That's what we were talking about this morning

14 about how long it takes to get a claim through the system?

15      A.   Yes.

16      Q.   All right.  And the reference here to "all

17 states", is that 50 states or something less than 50?

18      A.   It's the states that offer the RIMS products for

19 PacifiCare and eight core states that are offered through

20 PacifiCare:  California, Oregon, Washington, Texas,

21 Oklahoma, Colorado.  Arizona.  Nevada.

22      Q.   I'm sorry.

23      A.   Nevada.

24      Q.   Why don't we do that again?  Which states?

25      A.   California, Oregon, Washington, Arizona, Colorado,
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 1 Nevada, Texas, Oklahoma.

 2      Q.   All right.  And I think you mentioned this before,

 3 see if I heard you right.  In terms of the routine reporting

 4 that you and your staff get on turn around times, that comes

 5 to you in this type of version where it's across the entire

 6 platform as opposed to state specific?

 7      A.   Yes.  Through most of this time period, yes.

 8      Q.   Okay.  And, well, let me ask you.  If you're

 9 getting management reports on turn around time on a --

10 across the entire platform, is this type of information

11 helpful to you in knowing what's going on in California with

12 PLHIC?

13      A.   Sure.  I think what's important about the claim

14 process is that whatever state it is, and this is

15 particularly true on the PPO product because it's really a

16 pretty common product design across all states, or the HMO

17 product is a little different that way, but for PPO it is a

18 common product.  We don't have staff who focuses just on

19 California, for example.  They'll focus on a type of claim.

20 And the entry points are the same.  So all the claims are

21 coming in through PO boxes.  They go through the daily entry

22 process or come in through EDI and enter the process the

23 same way.  So this is a really good representation of all

24 the claims running through.  Um, you know, for the PPO,

25 California is about half of that.  Close to half of the PPO
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 1 operations.  So this is my overall guide of how's my team

 2 doing on the RIMS platform.

 3      Q.   Well, maybe I should ask you differently.  If

 4 there was an issue that was California specific in terms of

 5 turn around time, would you -- would you expect to see it in

 6 this all states' data?

 7      A.   Yes.  Given the percentage of the work that's

 8 California.

 9      Q.   All right.  Let me ask you a few other questions

10 about this.  Kind of toward the top below the title there's

11 96.5 percent, ten working day TAT goal for new claims.

12      A.   New day.

13      Q.   I'm sorry.  I might have misspoken.  New day

14 claims.  Is that -- what is that?

15      A.   I mentioned earlier that's our most stringent

16 internal goal.  We try to achieve that goal as often as we

17 can on turning our claims around within ten working days so

18 the goal is that we turn 96.5 percent of those around in ten

19 days.  As I said earlier, the more we can get through in

20 that time frame that lets us focus on any of the outliers,

21 it may take a little bit longer to get through the process.

22      Q.   Okay.  And then the next line is "98 percent 20

23 working day TAT goal for new day claims".  What's that

24 about?

25      A.   Again, this is really our core metric goal
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 1 internally is that we resolve 98 percent of our claims

 2 within our new day claims within 20 working days.

 3      Q.   All right.  And the lower of the two lines on the

 4 graph, the broken line, does that correspond to the ten-day

 5 turn around time or the twenty?

 6      A.   The ten-day.

 7      Q.   All right.  So if I'm reading that right, for the

 8 most part with some exception up until April, May, 2008,

 9 those numbers were between 90 and 95 percent for the ten-day

10 turn around time.  Am I reading that right?

11      A.   Pretty close, yeah.

12      Q.   Okay.  So your testimony earlier today about --

13 around staffing issues and incoming correspondence issues,

14 and I asked you some questions about the impact you saw on

15 the metrics, is this -- does this reflect what you were

16 seeing at the time?

17      A.   Yes.  You can see a lot more movement in this line

18 compared to the 20-day, more dips as we went through it, and

19 as I was saying, this is where we saw the biggest impact

20 because it was -- our issue was that claims were coming to

21 us later than what we wanted them to do.  So we still had

22 time to get to our 20-day but the bigger impacts is in

23 turning those claims in within ten days.  And you can see it

24 started to improve if you think back to my testimony this

25 morning about the Lason summit where we really redefined
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 1 that process, you can really see the lines start to move up

 2 after we completed that process change.

 3      Q.   All right.  And then looking at the upper line on

 4 the chart, the solid one, does that correspond to the 20-day

 5 turn around time internal goal?

 6      A.   Yes.

 7      Q.   All right.  And then that solid red line, is that

 8 the actual 20-day goal, the 98 percent?

 9      A.   Yes, it is.

10      Q.   Okay.  So with a couple of exceptions through this

11 period, July '06 through the end of 2008, most of the time

12 you were above that internal goal in terms of 20 working

13 days?

14      A.   Correct.

15      Q.   So when I was asking questions this morning about

16 whether or not different issues had a material impact on

17 claims performance, this is what you were seeing in terms of

18 that 20-day turn around line?

19      A.   Yes.

20      Q.   And why don't you, again, if you could explain, if

21 you're getting some, if you're getting some percentage of

22 claims a little bit later than you would have liked into

23 your transaction department, what are you doing at your end

24 to be able to meet that 20-day turn around time?

25      A.   Typically, we're using overtime of our staff so we
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 1 can get more hours.  We may feel like we need to add staff

 2 to support the volumes, if needed.  Primarily, I think when

 3 we went through this, it was overtime that we used a lot.

 4 We might shift some work around with our vendor as well to

 5 just give us more capacity.

 6           MR. KENT:  I'll show you 5228.

 7           THE COURT:  All right.  I'll mark this as 5228.

 8 It says Internal Turn Around Time Statistics March 2008 to

 9 December 2008.  And I need to take a quick break.  I'm out

10 of envelopes.  I'll be right back.  (2:10 p.m.)

11          (Exhibit 5228 marked for identification.)

12           Okay.  We'll go back on the record.

13 BY MR. KENT:

14      Q.   I'll show you a one page document that's been

15 marked as Exhibit 5228.  It's title is Internal Turn Around

16 Time Statistics, March 2008 to December 2008, California

17 PPO.  Does this exhibit reflect California-specific turn

18 around time information?

19      A.   Yes, it does.

20      Q.   At some point in the past, did you and your staff

21 begin to routinely get state-specific turn around time

22 reports in addition to the all states reports?

23      A.   Yes.  Yes.  Beginning in March of '08 we were

24 able, we got a lot more linear with our reporting to be able

25 to look at state specific and product specific data.
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 1      Q.   So you got something similar for each of the eight

 2 states that you had RIMS business?

 3      A.   Yes.  We can look at it by state.

 4      Q.   Okay.  And then if I'm reading this correctly,

 5 through this period, March '08 to December '08, the ten-day

 6 turn around time is either at or nearly at or above the

 7 ten-day turn around time goal?

 8      A.   Correct.

 9      Q.   And that for the 20-day you're well above the

10 98 percent?

11      A.   Yes.

12      Q.   Twenty-day working turn around time for the goal

13 for the entire period?

14      A.   Yes.

15           THE COURT:  Just a clarification.  A point of

16 clarification.  Mr. Kent said eight states.  I count seven.

17 Are there seven or eight?

18           THE WITNESS:  Eight.

19           THE COURT:  Okay.  California, Oregon.  Don't have

20 to do this on the record.

21                 (Off-the-record discussion.)

22            Go ahead.  Go back on the record.

23 BY MR. KENT:

24      Q.   Let me show you an exhibit, 339, which was, I

25 believe you were shown previously and presented in evidence.
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 1           You've seen this before, Ms. Vonderhaar?

 2      A.   Yes.

 3      Q.   And focusing on the top e-mail, the August 8, 2006

 4 from Raynee Andrews to Arnie Folsom and Ms. Berkel with a

 5 copy to you, through this period, August 2006, was -- was

 6 PLHIC meeting turn around time goals, internal goal, for 20

 7 days?

 8      A.   Looking back at the charts, most months, yes.

 9      Q.   Okay.  The issue was around the ten-day turn

10 around time?

11      A.   Yes.

12      Q.   All right.  And fair to say that Ms. Andrew's

13 principal concern that she's expressing or underlining the

14 concerns Ms. Andrews is expressing in this e-mail

15 corresponds to that ten-day turn around time goal?

16      A.   I'm sure she was concerned about all the goals.

17 That was her focus.  So she would be thinking about the ten

18 but also we're missing the ten of that future impact on the

19 twenty and then on any regulatory requirement that we have.

20      Q.   Was a part of her job to be concerned about those

21 internal metrics?

22      A.   That was the biggest part of her job.

23      Q.   All right.  So, in essence, she's just doing her

24 job here?

25      A.   Yes, she is.
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 1      Q.   Let me ask you.  We talked about new day claims.

 2 What's a rework claim?

 3      A.   A rework claim is a claim that we're taking a

 4 second look at.  So we're looking at it because there's a

 5 question about whether we paid it accurately the first time.

 6      Q.   Are there different types of rework claims?

 7      A.   I put rework claims in two buckets.  One is what I

 8 call the onesie twosies rework request that comes through.

 9 Somebody calls into customer service and said "Give me a

10 provider member.  I have a question about this claim".  So

11 that those are not, it's -- you know, we're looking at one

12 claim and we actually quantify it that it is less than ten

13 claims that are part of just the standard rework process.

14 The other types of reworks we get are projects and we

15 classify that as any group of claims that we're relooking at

16 larger than twenty and those are typically generated by a

17 provider sending in a list of claims they want us to look at

18 or something we're generating internally if we know we have

19 had a retro contract, for example, so we need to go back and

20 relook at those claims.  Those would be considered project

21 reworks.

22      Q.   If you could look back at what, at Exhibit 528

23 that we got out this morning.  It's a January 24, 2007 PHS

24 integration weekly transaction deep dive.

25           THE COURT:  I think it was the second thing we
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 1 looked at this morning.  Down on the left.

 2 BY MR. KENT:

 3      Q.   And if you can look over on the second page, the

 4 second item, CA or California retro contracts, RIMS rework

 5 projects.  And then the name Ellen.  Is that referring to

 6 you?

 7      A.   Yes.

 8      Q.   Okay.  And then within that box there are two

 9 bullet points.  And in the second bullet point, second

10 sentence, is a reference to "last count was 90K or 90,000

11 claims needing to be reworked"; do you see that?

12      A.   Yes.

13      Q.   All right.  Does this mean that there were, in

14 fact, 90,000 insurance claims that were readjudicated?

15      A.   No.

16      Q.   Okay.  What is -- what happens or what happened

17 here?

18      A.   Sure.  As I mentioned this earlier, this was at a

19 time when we were anticipating some projects coming our way

20 due to retro contracts related to CTN, due to other cleanup

21 that we were doing in the system that could generate reworks

22 needing to be done on files.

23           From my perspective, I'm wanting to get what is

24 the high water mark that I might need to be thinking about?

25 And so estimates are made at the time based on the different
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 1 items we're looking on from a project standpoint.  So it's

 2 really to say if every claim relating to this time frame for

 3 this particular area impacted, it would be the high number.

 4 What happens from there is that in the case of a retro

 5 contract, for example, the system is corrected retroactively

 6 to the correct date.  At that point another report is

 7 generated that now says "Okay, now that we corrected the

 8 system, what truly is the universe of claims that were

 9 potentially impacted?"  That becomes the claim project that

10 comes to my organization to work.  What's important about

11 that is I'm looking at rework inventory and a rework is a

12 claim I need to look at.  It doesn't necessarily mean I'm

13 going to change the payment on that claim.  So when those

14 come through our process, it varies by project.  But in most

15 cases the majority of those claims, we don't make an

16 adjustment to the payment.  We look at them and we realize

17 it was correct.  If there is adjustment that needs to be

18 made, we do that, so the number drops down over time.

19      Q.   Okay.  So I'm clear, just because a claim gets to

20 be reworked doesn't mean that there will be an additional

21 payment?

22      A.   That is correct.

23      Q.   And, in fact, for most rework projects, do the

24 majority of the rework lead to additional payments or no

25 additional payments?
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 1      A.   The majority lead to no additional payments.

 2      Q.   Because they were done correctly the first time?

 3      A.   Yes.  Or it could have been already adjusted for

 4 another reason so it could be one of them.

 5      Q.   Well, I should ask you in this time frame.  We're

 6 at the end of '06 and into '07.  Were there rework projects

 7 that were self initiated by PacifiCare?

 8      A.   Yes.  As I was mentioning, we were not only

 9 dealing with, for example, CTN.  Or, you know, a typical

10 retro contract that would come through is maybe a better

11 example.  So in January, because we negotiated a lot of our

12 contracts at that time, so that we'd get retro contracts at

13 that time period so we would expect that.  But we also had

14 enough concern because of some of the issues we had seen.

15 When, you know, how the contracts were loaded, some of the

16 demographic challenges we had with the contract load.  We

17 self initiated many projects just to make sure that the

18 system was acting and performing the way that it should be

19 and paying those claims accurately.

20      Q.   All right.  Let me ask you a few questions about

21 claim processes and how they may have changed since the

22 merger.  One of the issues that has come up a couple times

23 in this hearing is around pre-existing condition exclusions.

24 Has your -- has the claims group changed any of the

25 processes around the way claims are handled that have a
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 1 potential pre-existing condition --

 2      A.   Yes.

 3      Q.   -- issue?  How have they been changed?

 4      A.   There was actually an effort that was made to,

 5 again, really redesign and relook at how we handled

 6 pre-existing conditions.  Not just in claims but across

 7 other areas that also are part of that process.  So the

 8 enrollment area, for example.  But what we, one of the

 9 things that came out of that was a revision of the Pre-Ex

10 policy, first of all, which was retrained for all of our

11 staff.  We tried to make it much more specific.  Pre-Ex is

12 extremely complicated.  So we tried to really detail out in

13 many different scenarios how Pre-Ex should be handled.

14 Probably the most effective thing we did, historically, we

15 had most of our staff handling Pre-Ex when it came through.

16 And because it's so complex and they didn't see it very

17 often, they wouldn't always make the right decision.  So

18 both for new day Pre-Ex claims and for rework Pre-Ex claims

19 we took the number down to a very small number, two or three

20 people, who actually process those claims so they did it

21 regularly.  We could monitor their performance, give them

22 ongoing feedback, and we saw, you know, an improvement from

23 doing that.  We instituted a focused audit.  I talked about

24 areas where we've had some challenges.  We'll specifically

25 go look at claims processed for that area.  We did that for
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 1 Pre-Ex.  So, again, we can see, do we have certain examiners

 2 who are making -- who are having issues?  Or are there any

 3 process items that we need to fix?  So those are some of the

 4 things that we did around Pre-Ex to improve that process.

 5      Q.   All right.  And how about, have processes, and I

 6 believe you started to tell us about this earlier, have

 7 processes been changed over time to deal with calculating

 8 interest on those claims where interest is owed?

 9      A.   Yes.  A similar effort where we took a look at the

10 root causes of the times we were mis-paying interest, and

11 created a plan to -- on how to address those root causes.

12           One of the most effective things we did was we

13 created what I call a calculator where our claims examiners

14 just plug in basic information.  It calculates for them what

15 the interests would be so they don't have to do that

16 manually.  So it's an automated calculator.  And along the

17 same lines, we did retraining around interest.  We put a

18 focus audit in place around interest so we could see where

19 we had continued issues.  If we had them, what we needed to

20 focus on.  And we've seen continued improvement on

21 performance around interest payments.

22      Q.   Now, why was there a need to have -- to design and

23 implement a calculator for interest?

24      A.   Particularly on rework claims, the interest is

25 calculated manually.  So, you know, it's just a human
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 1 calculating interest.  So it's much more effective to have

 2 it in a design that it calculates it for them and it just

 3 eliminates the human error.

 4      Q.   So when you say it's done manually, RIMS

 5 traditionally did not calculate it automatically?

 6      A.   For reworks.

 7      Q.   Okay.  So for new day claims, it would?

 8      A.   Yes.

 9      Q.   All right.  So the issue was to give someone a

10 tool that would help the analyst, a tool that would help

11 them calculate the right amount?

12      A.   Yes.  There might be some instances on new day I

13 wouldn't say every new day is calculated automatically.

14 Most aren't.  But really was more around the rework process.

15      Q.   And that is a situation that existed with Legacy

16 PacifiCare days in terms of what RIMS could and couldn't do

17 in terms of interest calculations?

18      A.   Yes, that was on a change.

19      Q.   But the improvement to the process is something

20 that's happened since the merger?

21      A.   Yes.

22      Q.   All right.  And you've mentioned before that, I

23 think, I'm paraphrasing, is the claims performance on RIMS

24 is higher now than it ever has been in the past; is that

25 right?
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 1      A.   Yes.

 2      Q.   And were there any process changes or other kind

 3 of changes that you attribute to that improvement, continued

 4 improvement of performance?

 5      A.   Sure.  Well, I think the quality focus that United

 6 brought to the table really separating out a team who looks

 7 externally at our quality and has really good tools to get

 8 to root cause has helped us improve our quality focus and

 9 United is just very disciplined around quality and they

10 brought that to the table for us.  I think from an inventory

11 management standpoint, I mentioned earlier today about now

12 we have more tools to help us staff effectively.  But I

13 think, even more importantly, United has a very strong focus

14 on inventory management with -- we have -- the reporting we

15 have today is so much more detailed than we've had

16 historically.  And so, for example, when we sit down with

17 our staff at First Source every day, we know exactly where

18 every claim is.  We have a process to make sure we're

19 resolving those claims.  And it's just dogged every day.

20 But not just our staff, but we have some oversight from

21 United on that as well.  So when you have that kind of

22 detailed focus, we've just seen our performance increase.

23 And a lot of blood, sweat and tears, you know, from our

24 staff.

25      Q.   All right.  Over the course of earlier today, you



6854

 1 talked about some of your prior experience in integration,

 2 both before the merger and as part of this, this PacifiCare

 3 United merger, but as a 24-year PacifiCare employee looking

 4 back, how do you view the United PacifiCare merger and

 5 integration?

 6      A.   You know, given, looking back and it's a lot

 7 better to look back, you know, to see hindsight.  This was a

 8 very large acquisition and integration, very complex

 9 bringing two complex businesses together.  And having been

10 involved in other integration, you never expect that

11 everything is going to go perfectly.  I've done a lot of,

12 you know, had, we've have had things to clean up in any

13 large scale thing that we do.  This was bigger than any

14 other integration that we've done.  When I look back now and

15 see the performance over time, did we have challenges?  Yes.

16 Was it painful at times?  Absolutely.  But I still think we

17 kept our eye on the customer and still were able to perform

18 at a very strong level.  Our -- our focus was on Windows

19 issues happening, correcting them as soon as we could do

20 that.  As we do every day in the operations world.  So from

21 my perspective, I think it went very well.  I'm really proud

22 of my team for how they worked through it.

23           MR. KENT:  Thank you.  That's all I have right

24 now.

25           THE COURT:  Should we take a short break?
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 1           MR. STRUMWASSER:  Sure.

 2             (Recess from 2:30 p.m. to 2:50 p.m.)

 3           THE COURT:  All right.  We're back on the record.

 4 Do you have any questions for the witness?

 5           MR. STRUMWASSER:  I've got a couple.

 6           MR. MCDONALD:  Oh, good.  We're finished.

 7                      CROSS EXAMINATION

 8           BY MR. STRUMWASSER:

 9      Q.   Good afternoon, Ms. Vonderhaar.  I want to just go

10 back and tidy up but I'm fairly confident that you'll agree

11 that it was an error.  Take a look at 525 if you would

12 again, please, the new chart you got today.  I will try to

13 find it, too.

14           With respect to 525, I believe you initially said

15 this reported a number of or, rather, the percentage of

16 sample claims that did not have underpayments; right?

17      A.   Yes.

18      Q.   So if there is a claim that was overpaid, that

19 would be down in the -- in the body of the column, right?

20 That would be -- that would not be an underpaid claim;

21 right?

22      A.   In the total number?  Is that --

23      Q.   Yeah.  In the height of the bar.  It would make

24 the bar taller rather than shorter, right, in overpayment?

25      A.   You know, I'm not sure how the numerator and
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 1 denominator were done on this.  I can find that out.  I

 2 would not want to comment without finding out for sure.

 3      Q.   I mean you use this.  This is a management tool of

 4 yours; right?

 5      A.   I actually said I would look at the detail of this

 6 kind of underpayments and overpayments.  I don't use this as

 7 a reporting tool.  This was data that was pulled from the

 8 reporting tools that we use.

 9      Q.   So these are not data that you use in the ordinary

10 course, right?  In the ordinary course of your job?

11      A.   I use data that's included here, yes, in the

12 normal course of my job.

13      Q.   Do you use the UCPA metric in the ordinary course

14 of your job?

15      A.   No, I don't.

16      Q.   Okay.  So just, so to tidy up what the ambiguity

17 is here, let's say there were only three claims in a given

18 year.  All, each of the three claims was for a hundred

19 bucks.  That was the correct amount.  And PacifiCare paid

20 those three claims respectively $90, $100 and $110.  Are you

21 with me?

22      A.   Uh-huh.

23      Q.   So one is overpaid, one is underpaid and one is

24 paid right on.  Do you know what the UPCA number would be in

25 that situation?
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 1      A.   Not without going back and looking at the data.

 2      Q.   And I believe you answered in the affirmative

 3 when, with reference to the 2006 bar, Mr. Kent said so

 4 98 percent of the claims were accurately processed; was that

 5 your answer?

 6      A.   I'm not sure if that was my answer.  It would be

 7 that they were processed without an underpayment error.

 8      Q.   Very good.  Thank you.  And, similarly, when

 9 Mr. Kent asked you whether for 2009, 98.5 percent were right

10 on the money, and you answered in the affirmative, am I

11 correct you meant to say that 98.5 percent were not

12 underpaid?

13      A.   Yes.  Since that's what we were talking about,

14 yes.

15      Q.   And just while we're on this, do you know what

16 happens if there is a claim that is paid and then some time

17 later, several months later perhaps, there is a, an inquiry

18 from the providor about that claim and it goes to rework and

19 a claim, the amount is adjusted, do you go back and redo

20 these numbers?

21      A.   No.  The sampling looks at when a claim was

22 processed, was it processed correctly at that time because,

23 remember, this is a tool for my team, too, on improvement.

24 So when that rework is processed, it looks at was that

25 rework processed accurately?
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 1      Q.   But in terms of this calculation, the underpayment

 2 claims, underpayment claims, underpayment claims payment

 3 accuracy metric, a claim that is sampled and appears to be

 4 correct and then goes to rework, and is later determined to

 5 have been underpaid, would not be registered as an underpaid

 6 claim for the purpose of this metric; right?

 7      A.   That is correct.

 8      Q.   While we're doing these new exhibits, let's take a

 9 look at 5223, your flow chart.  First of all, in the second

10 row, the purples, the second from the left is a diamond

11 indicating a decision mode; right?

12      A.   Correct.  Yes.

13      Q.   Am I correct that the yes and no arrows are

14 reversed?

15      A.   Actually, and this was a document we pulled from

16 an earlier presentation, both yes and no, and really, it's

17 literally yes because these are EDI claims that are paper.

18 They do have to be manually logged.  So I think I mentioned

19 this.  I think they're all going to go through, continue

20 through the purple boxes to the right.

21      Q.   Okay.  So the one that says no is going to get all

22 of them that is going to be a yes, right?

23      A.   Yes.

24      Q.   And the one that says yes, nobody is going to go

25 there?
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 1      A.   Right.

 2      Q.   And, similarly from the first row to the second

 3 row we have on the first row a single box with electronic

 4 and paper claims and a single error going downward.  In

 5 fact, that arrow going downward should not be from the whole

 6 box.  It should just be for the paper claims part of the

 7 box; right?

 8      A.   Yes.  And maybe the formatting of the document.

 9 There is a separate line, you can see an arrow that comes

10 back through that goes off to the right of electronic times.

11      Q.   Right.  Behind the bleeding PacifiCare logo?

12      A.   Yes.

13      Q.   Okay.  So that arrow only pertains to electronic

14 and the downward arrow only pertains to paper; right?

15      A.   Yes.

16      Q.   And just to tidy it up, the arrow on the second

17 row coming out of the cylinder that says images and data

18 return, that should be joining the vertical line to the

19 right; right?

20      A.   Yes, it should.

21      Q.   Okay.  And my next question for you is this.  This

22 chart, the process it describes, is it describing the

23 process as of today?

24      A.   Very close to the process as of today.  Um, really

25 the only change in the process since this was done a while
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 1 ago was if you go to the claims exchange central server in

 2 the golden rod kind of color.

 3      Q.   Yeah.  Which is really dangerous, of course,

 4 because the record is not going to have colors, I don't

 5 think so we'll --

 6           THE COURT:  Second line from the bottom.

 7 BY MR. STRUMWASSER:  Thank you.

 8      Q.   The second row from the bottom.

 9      A.   There are some different pricing vendors that we

10 use today, um, compared to what was used at this time.  Some

11 of these are still used and there are some others.

12      Q.   Okay.  So when was this accurate as of, this whole

13 chart?

14      A.   I believe this was pulled from the presentation

15 that was done to the CDI.  And it was March of 2007.

16      Q.   All right.  Now, in this chart where do we see the

17 process for reworks?

18      A.   This chart represents new day claims.  I believe

19 we said that when I was walking through it.

20      Q.   Okay.  In this chart where do we see

21 acknowledgment letters being sent out?

22      A.   Acknowledgment letters are system generated.  And

23 I couldn't -- I'm sorry.  I can't tell you which box they go

24 out in.  It's not part of my claims processing effort.  It's

25 systematic as part of the process.  So I'm sorry, I don't
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 1 know the answer to the exact box for acknowledgment letters.

 2      Q.   Okay.  Was it in 2007 system generated?  Were

 3 acknowledgment letters in 2007 system generated?

 4      A.   Thinking back in time, I know that the system

 5 generated member acknowledgment letters.  I know there was a

 6 period of time when that didn't happen.  I'm not sure of the

 7 exact timing of that.

 8      Q.   Okay.  If a claim is late, is paid by PacifiCare

 9 late more than 30 working days, where is the arrow showing

10 the payment of interest?

11      A.   Well, it would be part of the final disposition of

12 the claim.  So if we were to pay interest, it would be done

13 through the disposition of the claim.

14      Q.   And there was a period during the market conduct

15 exam where tens of thousands of claims were found not to

16 have been paid with interest, right?  Late claims were found

17 to have been found with interest; right?

18      A.   I'm not sure what you mean by "tens of thousands

19 of claims."

20      Q.   You're familiar with the market conduct

21 examination conducted by the California Department of

22 Insurance?

23      A.   Generally, yes.

24      Q.   And that the company was cited for failure to pay

25 interest on late claims?
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 1      A.   You know, I'm not involved in the regulatory

 2 effort so I really focus on the claims process more than the

 3 regulatory effort.

 4      Q.   Okay.  Am I correct that there are no rework ques

 5 here?

 6      A.   Correct.

 7      Q.   Where are the DocDNA ques?

 8      A.   So I wanted to be clear, this is -- this shows the

 9 RIMS process itself.  There are other tools that we use

10 related to correspondence, for example.  This is a paper

11 claim coming in and an electronic claim coming in.  DocDNA

12 is not involved in that process.

13      Q.   Thank you.  So in so far as you understand the

14 issues in this case and I understand that you have missed

15 the exquisite joy of being here every day, but to the extent

16 that you understand the issues in this case, which of the

17 violations that the Department has cited are modeled on this

18 flow chart?

19           MR. KENT:  No foundation.

20           THE COURT:  If you know.

21           THE WITNESS:  I don't know.

22 BY MR. STRUMWASSER:

23      Q.   We'll come back to these probably tomorrow but

24 let's -- let's -- we were talking about Lason when you left

25 last and we were talking about it a little bit today so I'll
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 1 ask you some questions about Lason today if I may.

 2           You testified last time that there were so many

 3 problems with Lason in 2007 that you had regularly scheduled

 4 calls to discuss the Lason issues; right?

 5      A.   Yes.

 6      Q.   And, in fact, in the fall of '07 United had a

 7 summit to discuss all of the problems it was having with

 8 Lason as of that date; right?

 9      A.   Yes.

10      Q.   Did you attend that summit?

11      A.   Yes, I did.

12      Q.   And that was in the fall of '07; right?

13      A.   Yes, I believe in October.

14      Q.   When was the switch over to Lason?

15      A.   Mid to late 2006.

16           MR. STRUMWASSER:  I'm not prepared the number of

17 our next in order, your Honor.

18           THE COURT:  Okay.  I think I've used it twice

19 already.  Try and see if I can use it once correctly.  We'll

20 have stickie may be a problem.  594.

21           (Exhibit 594 marked for identification.)

22           MR. STRUMWASSER:  594, an e-mail and attachment

23 with a date of October 16, '07.

24           THE COURT:  Thank you.

25           And the confidential designation.  Do you want to
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 1 talk it about it here or do you have an opinion?

 2           MR. KENT:  Oh.

 3           THE COURT:  All right.  Why don't we talk?

 4           MR. KENT:  Do you want to withdraw that question?

 5           THE COURT:  Do you want to use my --

 6           MR. KENT:  I think I actually --

 7           MR. STRUMWASSER:  We have an assortment available.

 8           THE COURT:  Well, that works.  Do you want to deal

 9 with that later?

10           MR. KENT:  We'll go through this.

11           THE COURT:  Okay.  We'll get some younger eyes on

12 it.

13           MR. STRUMWASSER:  There's something about the

14 format of that.  It looks like boy scouts setting a fire

15 somewhere.

16           THE COURT:  It's, the longer this case goes, the

17 harder it is to read these.  Okay.

18           MR. STRUMWASSER:  If it helps anybody with their

19 foundation, we're pretty sure this is 372.  The attachment

20 is 372 in evidence.

21           MR. MCDONALD:  372?

22           MR. STRUMWASSER:  Three.

23           THE COURT:  Three.

24           MR. STRUMWASSER:  Okay.

25      Q.   Do you recall -- do you recognize the e-mail or
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 1 the attachment or both?

 2      A.   I recognize the topics and the spreadsheet.

 3      Q.   And as best you recall today, I saw you accurately

 4 and diligently reading with your magnifying glass.  As best

 5 you recall, does the attachment accurately reflect the

 6 issues that were discussed at the Lason conference held in

 7 2007?

 8      A.   I think there were many things discussed at the

 9 Lason summit.  This was a list of issues that I believe we

10 started before the summit that we were continuing to add and

11 track and add to as a result of the summit.

12      Q.   So this is a -- a complete list, as you recall

13 today, of the list of issues regarding Lason as of the

14 summit?

15           MR. KENT:  Misstates the prior testimony.

16           THE COURT:  Well, not really.  Is that correct?

17           As a before you started the meeting?

18           THE WITNESS:  I think we had started a list before

19 the meeting.  And I can't remember the exact date of the

20 meeting.  I'm not sure if this was before or after.  But we

21 did, we had to start, we had started a list of issues

22 related to Lason for the summit and added onto it at the

23 summit.  I'm just not sure of the exact date of the summit.

24      Q    (By Mr. Strumwasser) So your uncertainty is

25 whether this list which contains those which you actually
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 1 added at the summit?

 2      A.   It's appears to but I'm just not -- I couldn't say

 3 a hundred percent.

 4      Q.   Okay.  Did a corrective action plans come out of

 5 the 2007 summit?

 6      A.   Can you specify what you mean by a corrective

 7 action plan?

 8      Q.   Sure.  But I, but it would be more fun to ask you

 9 what you mean by that.  That's a term you're familiar with.

10 Isn't it a corrective action plan?

11      A.   Yes.  In different variations so there was a plan

12 that came out of the summit.  So again, as I was saying

13 before, to redesign the process.  And as a result of that,

14 and, again, I can't remember if we started the corrective

15 action before the summit or after.  But we did put an action

16 plan together to improve our results.

17      Q.   Okay.  Is it your recollection that this 2007

18 summit was when you did the sticky notes on the wall or was

19 that a subsequent meeting?

20      A.   That was at the summit.

21      Q.   Okay.  Did the 2007 Lason summit resolve the Lason

22 issues for PacifiCare?

23      A.   The 2007 summit laid out a plan to resolve the

24 issues that we are aware of at that time.

25      Q.   Isn't it a fact that the Lason problems continued
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 1 into 2008?

 2      A.   We -- we saw the improvement along the way

 3 through -- into 2008.  You know, I could have had a Lason

 4 problem yesterday.  I mean it is a vendor that we work with.

 5 So there, you know, always are things that happen and in

 6 kind of a process but I think we got, we became very focused

 7 and our performance started improving with Lason shortly

 8 after the summit and continued to improve into mid 2008.

 9      Q.   Ms. Vonderhaar, isn't it true in March of 2008 you

10 had a three-day deep dive on the Lason issues?

11      A.   The team certainly could have.  It's not coming to

12 mind for me.

13      Q.   Okay.  Let me show you a copy of Exhibit 373 in

14 evidence.  I don't know if your Honor would like to show off

15 your retrieval skills or just take it.

16           THE COURT:  Well, it's probably in here somewhere.

17 It's nice to know that the right thing is in the right file.

18           Thank you.

19           MR. STRUMWASSER:  While the witness is looking,

20 did we get a resolution for the benefit of 372, did we get a

21 resolution of the confidentiality question on 594?

22           MR. KENT:  No.  We're going to have to look at it

23 this evening.

24           THE COURT:  So 373 that you just gave me has a

25 confidential designation still on it but apparently it was
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 1 removed.

 2           MR. STRUMWASSER:  It was removed.

 3           THE COURT:  Yes.

 4           MR. STRUMWASSER:  So then all of the 594 adds is

 5 the cover sheet?

 6           THE COURT:  That was removed as well.  No, I mean

 7 that both of the two documents, 372 and 373, had their

 8 confidentiality removed.

 9           MR. STRUMWASSER:  And so at the benefit of that

10 I'm asking whether PacifiCare would be willing to remove the

11 confidential identification on 544 as the only thing that

12 has been determined not confidential is the e-mail crowding.

13           MR. KENT:  In so far as the attachment is the same

14 thing, I don't see a problem.

15           THE COURT:  Do you want to check that?  I haven't

16 had a chance to check it.  That's fine.  All right.  So

17 we're at 373; correct?

18           MR. STRUMWASSER:  Yes, we're on 373.  That's

19 correct.

20           THE WITNESS:  Okay.

21           MR. STRUMWASSER:  Okay.

22      Q.   Do you recall -- do you recognize the -- let's

23 just say stick with the e-mail.  Do you recall receiving

24 this e-mail?

25      A.   Not specifically, but I'm sure I did.
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 1      Q.   Okay.  And do you recall now attending a three-day

 2 deep dive in San Antonio on March 4 through 6 of 2008?

 3      A.   I can't remember if I sat in on this session or

 4 not.  I may have.  In likelihood, I sat in on at least some

 5 of it.

 6      Q.   And then turning to the first page of the

 7 attachment, what we have here is a characterization of the

 8 project from the title as Lason THS correspondence REVA DNA

 9 redesign?

10      A.   Uh-huh.

11      Q.   Which suggests to me that perhaps this was the

12 sticky note meeting.  Does that suggest to you as well or --

13      A.   I don't recall.  I thought it was the November

14 meeting.  I thought that's where we did the sticky notes

15 and, in fact, I believe that is still the case.  As we got

16 further into looking at designing the process, we brought in

17 even some additional expertise from our quality standpoint

18 to help us.  I believe those were two separate sessions, if

19 I remember correctly.

20      Q.   You were the business champion at this meeting

21 apparently as opposed to the hands-on champion, which was

22 your number two.  Who is the business champion in this

23 context?

24      A.   I was the business champion of the project to

25 continue to improve our operations around the Lason
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 1 correspondence process.

 2      Q.   So is it fair to say you were the business

 3 champion of the redesign as described in the first row?

 4      A.   Yes.

 5      Q.   And then let's just take a look at the overview.

 6 You see in the problem statement -- well, let's just focus

 7 on the first paragraph.  Is there anything in the first

 8 paragraph that you disagree with?

 9      A.   No, not in reading the paragraph, no.

10      Q.   And with respect to the second paragraph, do you

11 agree that as of the beginning of February or March of 2008

12 that the multiple preprocessing cues and the, that there

13 were multiple preprocessing ques and the structure was

14 fragmented?

15      A.   I do agree with that.  That's why we reduced the

16 number of ques as we went through this process.

17      Q.   And do you agree that the Lason problems were

18 contributing to increased provider dispute resolution issues

19 and claimed misroutings?

20      A.   Yes, it's stated here as I would agree.

21      Q.   And you would agree, would you not, that these

22 issues affected PPO as well as HMO?

23      A.   Yes, again, given the volumes of the HMO business

24 there would have been a greater impact.  And, again, you can

25 see the focus in it's taking 4.1 days to route the
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 1 correspondence sorts of ties to what I said earlier, taking

 2 longer to come through than we would like.  But so our focus

 3 was to try to continue to take, improve that number.  As

 4 well as the percentage of 20 percent of correspondence

 5 taking six or more days, we were trying to bring that down.

 6      Q.   I'm sorry.  I have my own fragmentation.

 7           You described the mail system for PacifiCare as a

 8 manual mail system; right?

 9      A.   Yes.

10      Q.   And you said that, correct me if I misheard you,

11 that a manual system is always subject to error; is that

12 your testimony?

13      A.   Correct.

14      Q.   Will you agree that an automated system is also

15 subject to error?

16      A.   An automated system can, yes, be subject to error.

17      Q.   Isn't Lason a particularly apt example of

18 introducing an automated system that was subject to error?

19      A.   Well, first of all, Lason is a company.  It is not

20 a system so I wouldn't say that so could you ask me your

21 question again?

22      Q.   Sure.  Isn't the Lason transition and, in

23 particular, the limitation of DocDNA an apt example of

24 automated systems that are subject to error?

25           MR. KENT:  It is argumentative.
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 1           THE COURT:  Overruled.

 2           THE WITNESS:  With the implementation of any

 3 automated system, you certainly run the risk of challenges

 4 in implementing that automated system just as if you changed

 5 a manual system.  And I think the importance of an automated

 6 system, although we had challenges for a period of time,

 7 it's put us in a much better place today than we were before

 8 where we, with a manual system, you might not even know what

 9 was breaking down.

10      Q    (By Mr. Strumwasser) You might not be able to find

11 documents for a while, right?

12      A.   Forever.

13      Q.   Well, you might not be able to find documents

14 forever in a computerized system, too; couldn't you?

15      A.   Probably much less likely in a computerized

16 system.

17      Q.   Did you ever, did you, to the best of your

18 knowledge, did PacifiCare experience the volume of misrouted

19 documents when it was using a manual system that it

20 experienced due to the introduction of DocDNA?

21      A.   I don't know PacifiCare is a whole prior to that

22 so it is hard for me to answer that question.  I wouldn't

23 think so.

24      Q.   PacifiCare claims, specifically PPO claims?

25      A.   I would say, well, not that I'm aware of.  I



6873

 1 didn't have responsibility for PPO claims for all of

 2 PacifiCare so --

 3      Q.   What was the name of your vendor in Cypress before

 4 the transition, the mail vendor center?

 5      A.   I don't believe they were in Cypress but the

 6 vendor was ACS.  Is that who you mean?

 7      Q.   Yeah.  That's, yeah, that's very close to high.

 8 Um, do you recall any time when any PacifiCare executive

 9 said that ACS needed to be micromanaged into the ground?

10      A.   I wouldn't have known if they did because I really

11 wasn't involved in the overall process with ACS for all of

12 the PacifiCare business.

13      Q.   Well, you do know that Mr. McMahon said that about

14 Lason; right?

15      A.   Yes, I do.

16      Q.   But you would not have known whether he, for

17 example, had said that about ACS?

18      A.   Well, he wouldn't have because he's with United.

19 It would have been someone at PacifiCare.  You know, I think

20 with any vendor we have ups and downs so, you know, I'm not

21 sure.

22      Q.   So just to be clear here, do you believe that the

23 Lason, the transition of mailroom functions to Lason went

24 smoothly?

25      A.   I think in perspective over time, with the amount
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 1 of impact that it actually had, and as big of a change as it

 2 was, it went fairly smoothly.

 3      Q.   Now, you were also familiar with the transition of

 4 printing functions to Duncan; right?

 5      A.   I was not involved in the transition of printed

 6 work to Duncan.

 7      Q.   So you were not involved in the decision by the

 8 transition team to move the printing function from IDC to

 9 Duncan?

10      A.   No, I was not.

11      Q.   Which transition team did that?

12      A.   I'm sorry.  I don't know.  I know the mailroom

13 covered a variety of functions so I don't know what team

14 made that decision.

15      Q.   Do you have anything to do with IDC when it was

16 running the -- when it was doing printing services for

17 PacifiCare?

18      A.   No.

19      Q.   Who printed your checks for you when you were in

20 PacifiCare?  I'm sorry.  Before the merger?  Before the

21 acquisition?

22      A.   My, you're taking me back in time.  I think it was

23 a vendor called Bottom Line.

24      Q.   So you never heard any complaints at the time from

25 anybody at PacifiCare about the transition to Duncan being
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 1 executed too fastly or poorly planned; is that right?

 2      A.   I don't recall much about that transition.  I know

 3 we had a situation where some checks weren't printed.

 4 That's kind of my knowledge about the transition more than

 5 anything else.

 6      Q.   And you also have knowledge that some

 7 acknowledgment letters were not printed?

 8      A.   Yes, correct.

 9      Q.   Was this within your jurisdiction?

10      A.   No, it was not.

11           MR. STRUMWASSER:  What's our number on this, your

12 Honor?

13           THE COURT:  595.

14           MR. STRUMWASSER:  Okay.

15           THE COURT:  595 is an e-mail with the top date of

16 July 6, 2006.

17           (Exhibit 595 marked for identification.)

18           MR. STRUMWASSER:  I didn't give you -- thanks.

19           THE COURT:  May the confidential designation be

20 removed?

21           MR. KENT:  One moment, your Honor.

22           THE COURT:  Certainly.

23           MR. KENT:  Yes.

24           THE COURT:  Thank you.

25           THE WITNESS:  Okay.
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 1 BY MR. STRUMWASSER:

 2      Q.   Now, this e-mail chain that starts with

 3 Mr. Nakashoji; right?

 4      A.   Yes.

 5      Q.   And ends with an e-mail from you, right?

 6      A.   It looks like I forwarded the e-mail, yes.

 7      Q.   Right.  And Mr. Nakashoji during this period

 8 worked for you?

 9      A.   Yes, he did.

10      Q.   Do you recall this e-mail chain?

11      A.   Vaguely.

12      Q.   Okay.  Does this refresh your recollection as to

13 whether anybody told you that there will be, there were too

14 many changes being made too quickly?

15      A.   Now, that I read this, the person from the IDC was

16 saying that.  I'm sure that was the perspective at the time.

17 Again, I wasn't really involved in the IDC mailroom.

18      Q.   Was Mr. Nakashoji?

19      A.   Looking at this e-mail, he was trying to work

20 representing our team with mail that was going through that

21 facility with some issues that we were having related to the

22 mail so he was representing the claims team.  He wasn't

23 involved in the transition of the IDC.

24      Q.   I mean your operation, your claims operations was

25 vitally dependent on the operation of the mailroom in
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 1 Cypress; wasn't it?

 2      A.   Sure.

 3      Q.   Did you hear during this period that mail was

 4 going to be misrouted and lost?

 5      A.   You know, again, it's back in 2006.  I -- I don't

 6 remember if it was a large amount, a small amount.

 7 Obviously, in our scenario we're always trying to make sure

 8 our mail gets to the right place.  And that's why Mike would

 9 have been working with the team at the IDC.

10      Q.   Did you do anything about Ms. Badalamenti -- is

11 that the pronunciation?  How do you pronounce Badalamenti's

12 last name?

13      A.   Badalamenti.

14      Q.   Did you do anything about Ms. Badalamenti's

15 concerns that they have not had adequate notice or planning

16 of change these were happening?

17           MR. KENT:  No foundation.

18           THE COURT:  If she knows.

19           THE WITNESS:  I forwarded this e-mail to some

20 people on the integration team.  So I guess at least that

21 was making them aware of the issue.  Again, my focus at the

22 time would have been around I was just trying to resolve my

23 issue and, you know, it looks like I sent this on to people

24 who might have been more involved in the process of the IDC

25 transition.
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 1 BY MR. STRUMWASSER:

 2      Q.   And just asking you, not in your capacity as

 3 someone involved in the integration, but in your capacity as

 4 a vice president for claims, you don't feel, am I correct

 5 that you did not feel that you had any responsibility to

 6 insure that this problem was resolved when it came to your

 7 attention?

 8      A.   I'm sure I would have worked with Mike.  Mike sent

 9 this to me as an FYI.  Mike was very competent.  These are

10 the kinds of things that he did.  He would have come to me

11 if he needed additional assistance to get it resolved.  I

12 know he worked with them on this issue.

13      Q.   So far as you know, did he get it resolved?

14      A.   As I recall.  I don't recall it being an ongoing

15 issue for us.

16      Q.   In the second paragraph of Exhibit 595, Ms.

17 Badalamenti's e-mail on 595, she refers to staff turnover

18 caused by job insecurity.  Were you aware during this period

19 that there was concern about staff turnover due to job

20 insecurity?

21           MR. KENT:  No foundation.

22           MR. STRUMWASSER:  Inside Cypress.

23           MR. KENT:  No foundation.  This is not her e-mail

24 he's asking her about.  If he wants to ask somebody, he

25 needs to ask the author.
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 1           THE COURT:  Well, it was of interest to her.  If

 2 she knows.

 3           THE WITNESS:  I received e-mails so I knew about

 4 it in this context.  I don't know that I knew about it in

 5 any other context because I didn't deal with them regularly.

 6 BY MR. STRUMWASSER:

 7      Q.   Do you see the last paragraph in her e-mail in

 8 reference to IBM -- replacing IBM as of August 1?

 9      A.   Yes.

10      Q.   What services did IBM provide for you?

11      A.   In this case, if you'll lock at Lily Badalamenti's

12 signature, she worked for IBM.  So the mailroom was

13 outsourced to IBM.  So they provided the mailroom services

14 in this context.  So it was really being moved from one

15 vendor to another in this instance.

16      Q.   The other was Xerox?

17      A.   Yes, I believe that's correct.

18           MR. STRUMWASSER:  596, your Honor, is a little

19 tricky here.  I think the topic won't help us.  It is the

20 same chain but there is another intermediate --

21           THE COURT:  Okay.

22           MR. STRUMWASSER:  -- e-mail.

23           THE COURT:  All right.  I'll mark it as 596.  An

24 e-mail chain with the same July 6 day and time.  And I guess

25 the difference is there to all; is that it?
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 1           (Exhibit 596 marked for identification.)

 2           MR. STRUMWASSER:  Right.

 3           THE COURT:  Which is a little, it's the same day

 4 but it is a different time, 8:59 on it.

 5           MR. STRUMWASSER:  I think there is more difference

 6 than that.  There is more difference.  There is Nakashoji's

 7 response to Ms. Badalmenti.

 8           THE COURT:  Right.  But they're both July 6', 06

 9 dates with different times.

10           MR. STRUMWASSER:  Right.

11           THE COURT:  8:59 and 7:58.  Working early, huh?

12           THE WITNESS:  Okay.

13 BY MR. STRUMWASSER:

14      Q.   Okay.  Do you recall seeing specifically the

15 incremental e-mails in this Exhibit 596?

16      A.   I don't recall specifically, no.

17      Q.   Okay.  So at the very bottom line of the first

18 page continuing on to the second page, we have Ms.

19 Badalamenti's e-mail about an hour and-a-half after her

20 e-mail in Exhibit 595.  And she reports that the IDC

21 mailroom is receiving conflicting information about which

22 mail should be forwarded to specific locations and which

23 should not.  Do you see that?

24      A.   Yes, I do.

25      Q.   Do you recall ever hearing a complaint like that
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 1 before?

 2      A.   Again, this is a very long time ago.  It happened

 3 in a condensed period of time so I don't know that this went

 4 on for a long period of time.  It's not ringing a clear bell

 5 to me.  I mean it looks like, you know, our team realized an

 6 issue and they were trying to work with the other department

 7 to correct it in the midst of change.

 8      Q.   And she says that the mailroom is receiving

 9 conflicting information about which mail should be forwarded

10 to specific locations and which should not, right?

11      A.   Correct.

12      Q.   And she says they're forwarding to other locations

13 but, unfortunately, these requests are often made without

14 full knowledge of all types of mail that may be addressed to

15 the specific PO boxes.  What would the consequence be of

16 that problem, if you know?

17           MR. KENT:  Calls for speculation.

18           THE COURT:  If you know.

19           THE WITNESS:  You know, I'm not familiar enough

20 with the specific issue to be able to answer that question.

21 BY MR. STRUMWASSER:

22      Q.   Now, the processing of claims at PacifiCare prior

23 to the acquisition depended in part upon which post office

24 box the claim was sent to; right?

25      A.   Yes.  Before and after.
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 1      Q.   Okay.  So that was a part of sort of your claim

 2 paying logic; right?

 3      A.   Excuse me.  I'm sorry.  What?

 4      Q.   That was part of your claim paying logic, right?

 5      A.   Claim process.

 6      Q.   Claim processing logic?

 7      A.   Right.

 8      Q.   Sure.  Right.  So you don't recall reading this

 9 and saying to yourself, there may be a problem with our

10 processing of claims because of this PO box business?

11      A.   Well, I'm sure I was concerned at the time in 2006

12 because I'm always concerned about any issues that might

13 impact our claims performance.  I think that's why I

14 continued to escalate.  It was clear that Mike was working

15 with Lily on trying to resolve an issue, which I would

16 expect with any operational issue.  I was also forwarding

17 these on to keep some of the integration team apprised of

18 what I was hearing.

19      Q.   Yeah.  In fact, he calls this now his new favorite

20 topic; doesn't he?

21      A.   That would be Mike, yes.

22      Q.   Okay.  Now, going back to Ms. Badalamenti's e-mail

23 at the, on page two, do you see the paragraph starting

24 "Given the volume"?

25      A.   Let me just reread that real quickly.
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 1      Q.   Sure.

 2      A.   Yes.

 3      Q.   Okay.  Is she saying that there are deviations

 4 from -- well, first of all, she's saying that instructions

 5 are not clear increasing the risk that low level mail clerks

 6 may make a determination that is in error with regard to the

 7 forwarding of mail; right?

 8      A.   Right.  That's the issue with the mailroom

 9 process, yes.

10      Q.   Yeah.  Does that sound at all like the process,

11 the problems that were encountered with the routing of mail

12 when Lason took over?

13      A.   I would say they're similar, sure.

14      Q.   Does Ms. Badalamenti says that in the case of

15 claims mail we have received direction from Leanna, Kathy

16 and recently Raydean.  Who are those three people?

17      A.   I believe all of them were from a claims

18 perspective on the mail project at the time.

19      Q.   So they worked in your department as it were?

20      A.   Yes.  Correct.

21      Q.   And so if they are giving directions that are

22 perceived by the mailroom to be inconsistent, is that a

23 concern for you?

24      A.   Absolutely.  A concern for me and, you know, Mike

25 was working with them to try to address that issue.
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 1      Q.   So is it fair to say that you delegated this issue

 2 to Mr. Nakashoji?

 3      A.   Again, Mike was a very seasoned and experienced.

 4 He was down in Cypress so he was right in the same facility

 5 with them and he was our lead to really resolve these kinds

 6 of issues in California, yes.

 7      Q.   And then his response to her in the 7:58 e-mail is

 8 an acknowledgment of the challenges that she was going

 9 through and saying that "we have gone through similar

10 circumstances at Ops with massive changes, staff turnover,

11 and increasing, increasing demand for services"; do you see

12 that?

13      A.   Yes.

14      Q.   Do you know what he's talking about with respect

15 to the challenges that Ops was encountering?

16      A.   I'm not sure what he was referencing in his e-mail

17 at this time.

18      Q.   Ops would be operations; right?

19      A.   Yes.

20      Q.   That's you; right?

21      A.   Yes.

22                Well, Ops could be broader than -- operations

23 is broader than just claims, but I'm part of the operations

24 team.

25      Q.   You're part of the operations team that
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 1 Mr. Nakashoji would refer to in the first person; right?

 2      A.   I'm not sure what you mean.  I'm sorry.

 3      Q.   He says "We have gone through similar

 4 circumstances".  The "we" would be the part of the Ops that

 5 you're a part of; right?

 6           MR. KENT:  No foundation.

 7           THE WITNESS:  Again, I have no idea what he was

 8 referring to.

 9           THE COURT:  Sustained.  That's okay.  I sustained.

10           THE WITNESS:  Thank you.

11 BY MR. STRUMWASSER:

12      Q.   Let me show the witness, if I may, a copy of

13 Exhibit 409 already in evidence.

14      A.   Okay.

15      Q.   Do you recognize this e-mail chain or any part of

16 it?

17      A.   I recognize the first part of it that I was

18 included in.

19      Q.   The e-mail from Ms. Parker?

20      A.   Yes.

21      Q.   Does this refresh your recollection as to problems

22 that PacifiCare encountered in 2007 because of Duncan's

23 failure to print claim checks?

24      A.   I think I mentioned earlier that I remembered that

25 as an issue.
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 1      Q.   Do you remember there being more then 4,000 claim

 2 checks that had failed to be printed?

 3      A.   This is the number that comes to mind for me.

 4 That's what I remember.  If there's more, I don't recall.

 5      Q.   Okay.  And as to all those checks they, because

 6 they had not been printed, the claims failed to be processed

 7 within the statutory period; right?

 8      A.   You know, to say with everyone I'm just not sure

 9 so if -- if indeed, and I think in the case of most of

10 these, yes, we did have to pay interest because of delayed

11 processing of the checks, as I recall.

12      Q.   There's a reference in here to an automated

13 solution to the rework issue being explored with TriZetto at

14 a cost of $5,000 or so; do you see that?

15      A.   Which?  I'm sorry.  Which page?

16      Q.   It's the second page --

17      A.   Okay.

18      Q.   -- in the Parker e-mail you received.

19      A.   Okay.

20      Q.   Do you know whether that -- whether TriZetto

21 actually implemented this program?

22      A.   I don't recall.  It was a long time ago.  I know

23 the checks were reissued with, as they should have been.  I

24 just don't remember the process they ended up using to

25 reprocess those checks.
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 1           THE COURT:  Is this a good time to break for the

 2 day?

 3           MR. STRUMWASSER:  Sure.

 4           THE COURT:  All right.  All right.  Why don't we

 5 break for today?  We can start tomorrow at nine o'clock.

 6           MR. KENT:  Very good.

 7           THE COURT:  All right.  Thank you.

 8           MR. STRUMWASSER:  Thank you, your Honor.

 9     (Whereupon, at 3:55 p.m. the proceedings concluded.)
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 1 Wednesday, May 19, 2010              9:03 o'clock a.m.

 2                        ---o0o---

 3                  P R O C E E D I N G S

 4      THE COURT:  This is on the record.  This is before

 5 the Insurance Commissioner of the State of California

 6 in the matter of PacifiCare Life and Health Insurance

 7 Company, OAH Case No. 2009061395, UPA No. 2007-00004.

 8 Counsel are present.

 9          Your respondent's coming later?

10      MR. KENT:  Our respondent is Ms. Vonderhaar today.

11 Due to scheduling issues, she'll be our respondent both

12 today and tomorrow.

13      THE COURT:  Do you need a hat?

14      MR. KENT:  We did have a discussion about her

15 going back and forth between seats.

16      THE COURT:  Yes.

17      MR. STRUMWASSER:  Are you ready?

18      THE COURT:  Yes.

19      MR. STRUMWASSER:  Your Honor, we have a second

20 supplemental accusation that we are submitting.  And we

21 also have a document which we have captured the

22 statement of position, which is an attempt to help your

23 Honor and the parties understand our position on the

24 number and categorization of violations.

25      THE COURT:  All right.  So actually, the second
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 1 amended supplemental whatever should be part of the

 2 Exhibit 1.

 3      MR. STRUMWASSER:  Is that what we did with the

 4 first supplemental?

 5      THE COURT:  I don't remember anymore.

 6      MR. KENT:  I think you might have marked it

 7 separately.  That's probably easier.  That way in the

 8 record it will be easier to --

 9      THE COURT:  You want them both the same number?

10      MR. STRUMWASSER:  No, I think two different

11 documents, two different numbers.

12      THE COURT:  Then 597 will be the supplemental

13 accusation, and 598 will be the statement of position.

14 I can -- did you want the one with a file stamp on it

15 returned to you, or does it matter?

16      MR. STRUMWASSER:  I bet that would be good.

17      THE COURT:  Okay.

18          (Department's Exhibits 597 and 598 marked

19           for identification)

20      MR. STRUMWASSER:  Your Honor, we've provided

21 counsel with a copy, and we will be putting out in the

22 ordinary course the normal service copies from our

23 office today.

24      THE COURT:  Obviously I haven't read it, so....

25      MR. KENT:  Nor have we.  And we will digest it
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 1 and --

 2      THE COURT:  Talk about it later.

 3      MR. KENT:  To the extent we want to file a

 4 supplemental defense document or make some kind of

 5 motion around it, then we'll let the --

 6      THE COURT:  All right.

 7      MR. KENT:  The other housekeeping thing is we had

 8 talked about an exhibit yesterday.

 9      THE COURT:  Okay.

10      MR. KENT:  That was -- let me find -- it was 594,

11 and the issue was whether the attachment was --

12      THE COURT:  The same?

13      MR. KENT:  -- identical to 372.  And we've

14 confirmed it is, so there's no confidentiality issue.

15      THE COURT:  Thank you.

16      MR. STRUMWASSER:  And while we're tightening

17 things up, we have confirmed that Mr. Rossie will be

18 available on Monday.

19      THE COURT:  Okay.  Now that everything's all tidy,

20 are we ready?

21      MR. STRUMWASSER:  We are ready.

22      THE COURT:  Okay.  Go ahead.

23      MR. STRUMWASSER:  Thanks.

24                    ELLEN VONDERHAAR,

25          called as a witness by the Respondent,
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 1          having been previously duly sworn, was

 2          examined and testified further as

 3          hereinafter set forth:

 4      CROSS-EXAMINATION BY MR. STRUMWASSER (Resumed)

 5      MR. STRUMWASSER:  Good morning, again,

 6 Ms. Vonderhaar.

 7          Your Honor, I'd like to have marked as our

 8 next in order an e-mail chain with a top date of

 9 January 24, '07.

10      THE COURT:  All right.  That's 599, an e-mail with

11 a top date of January 24th, '07.

12          Can I remove the confidentiality on this one?

13      MR. KENT:  Just a moment, your Honor.

14      THE COURT:  Not a problem.

15      MR. KENT:  Yes.

16          (Department's Exhibit 599, PAC0334432

17           marked for identification)

18      THE COURT:  Okay.  Go ahead.

19      MR. STRUMWASSER:  Q.  Of course, we're just sort

20 of picking up where we left off on the printing issues.

21 So my first question for you is, do you recognize 599?

22      A.  The concept is familiar.  I don't remember the

23 exact e-mail.

24      Q.  Sure.  The top e-mail is from you to

25 Ms. Berkel and to Mr. Smith.
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 1          "...we are moving forward with an automated

 2 approach to re-issue the checks with correct

 3 interest/penalties."  "...this takes over 4,000 claims

 4 that we have on the project list to be reworked off the

 5 list."

 6          I just want to be clear that there were 4,000

 7 claims that were on the project -- were in one or more

 8 rework projects because it turned out that checks from

 9 November of '06 had not printed; is that right?

10      A.  We would have had that on a list of potential

11 projects since the checks had not printed, yes.

12      Q.  Is there a difference between a potential

13 project and a project?

14      A.  Yes, actually, there could be a difference.

15      Q.  So you actually maintained, one might say, a

16 list of potential projects separate from a list of

17 projects?

18      A.  Typically it's one list, so it shows projects

19 that we are working on currently.  It would also show

20 potential projects, things that are on our radar

21 screen.  Most importantly, if we have to work those

22 manually, we just want it in our mix so we're prepared

23 for it when it actually happens.

24      Q.  Are projects designated with some number or

25 name?
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 1      A.  We've had different reporting mechanisms over

 2 time for projects.  There would always be a name tied

 3 to the project -- or typically it would be a name.  It

 4 might be a provider name or a topic.

 5      Q.  Then let's take a look at Lyn Kichka; is that

 6 it?  Is that the correct pronunciation?

 7      A.  I'm not sure.

 8      Q.  We have an e-mail at the bottom from an L-Y-N,

 9 K-I-C-H-K-A to Ms. Parker.  "...I have discussed with

10 the programmer writing a program to back out the

11 overstated dollars in the statistical paid...."  Do you

12 see that?

13      A.  Yes.

14      Q.  Now, "paid claims" is an industry standard

15 term, right?

16      A.  Sure.

17      Q.  In the aggregate, paid claims are reported in

18 various statutory accounting reports, right?

19      A.  I don't file statutory reports, so I wouldn't

20 be comfortable answering that question.

21      Q.  Okay.  Are you comfortable confirming that

22 there was a need to have a special program written so

23 that the company's statistical reporting system

24 was -- was not afflicted with an error due to the

25 non-printing?
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 1      A.  My focus on this was whether or not we were

 2 going to need to do these manually or if the system

 3 could be -- something could be done in the system so

 4 that we could automate that process.  Technically, I

 5 wasn't involved in how they were going to make that

 6 happen.

 7      Q.  Fine.  I understand that was your focus.  I

 8 just want to make sure that, to the extent you have

 9 knowledge, that we benefit from it.  You have a

10 situation here where you had 4,000 checks that then had

11 to be reissued, right?

12      A.  Correct.

13      Q.  And the statistical reporting problem is that

14 the computer doesn't know that the first set of checks

15 weren't printed.  So it has already entered the 4,000

16 checks in your statistical reporting system, right?

17      A.  Again, I'm not involved in the technical

18 process, so I'd be uncomfortable addressing that.

19      Q.  Now, do you know that, following the

20 transition, Duncan failed for several months to send

21 letters to claimants acknowledging receipt of claims?

22      A.  Yes, I'm aware of that.

23      Q.  Are you aware that, as of March of 2008, there

24 was no reconciliation process for acknowledgment

25 letters, no process to monitor, ensure that the correct
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 1 number of acknowledgment letters were being sent out?

 2      MR. KENT:  Objection, vague.

 3      THE COURT:  Well, if you understand the

 4 question --

 5      THE WITNESS:  Could you repeat that question

 6 again?

 7      MR. STRUMWASSER:  Q.  Sure.  Are you aware that,

 8 as of March of 2008, there was no reconciliation

 9 process in place to balance the number of

10 acknowledgment letters generated in the computer with

11 the number that were printed and sent out?

12      A.  You know, I don't recall specifically that

13 date.  If there's something I could look at, that would

14 be fine.  Again, I would hate to speak to a specific

15 date of March 2008.

16      Q.  But setting aside the date for a moment, are

17 you aware that there was a period in which there was an

18 absence of such a reconciliation process?

19      A.  There may have been, again, long time ago.

20 There may have been.

21      MR. STRUMWASSER:  Let me show you Exhibit 425 in

22 evidence.

23          (Department's Exhibit 425 referenced)

24      THE WITNESS:  Okay.

25      MR. STRUMWASSER:  Q.  Do you recognize this
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 1 e-mail?

 2      A.  Not specifically, no.

 3      Q.  Do you recognize the issue?

 4      A.  I'm aware of the issue, yes.

 5      Q.  On the first page, Lien Tsai writes that the

 6 attachment to the e-mail is IT's proposed solutions "to

 7 close the gap we experience today with QicLink

 8 acknowledgment letter process."  Do you see that?

 9      A.  Yes.

10      Q.  Does that refresh your recollection as to

11 whether there was still a gap in this process as of

12 March of '08?

13      A.  I know during this time we had put a team

14 together to look at acknowledgment letters across all

15 of our products.  And, you know, I don't remember

16 exactly that.  But based on this e-mail, sure, there

17 was a gap that had been identified that we were working

18 to close.

19      Q.  And she says, "The solutions" -- L-I-E-N is a

20 female right?

21      A.  Yes.

22      Q.  She says, "The solutions we proposed are

23 intended for continuing the use of correspondence as a

24 mean for (paper) claims acknowledgement."  Do you see

25 that?
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 1      A.  Yes.

 2      Q.  Then at Page 9727 in the attachment, we see a

 3 slide entitled, "Regulatory and Business Requirements."

 4 And one of the regulatory and business requirements,

 5 the second bullet, is "Create internal controls and

 6 quality assurance process to ensure that an

 7 acknowledgment letter is generated, imaged, printed and

 8 mailed."  Do you see that?

 9      A.  Yes.

10      Q.  And may I correctly infer from the word

11 "create" that those internal controls and quality

12 assurance processes were not at the time in existence?

13      A.  I didn't write this, so I'm not sure what the

14 writer meant -- there were none or we needed to improve

15 them -- I'm not sure.

16      Q.  Okay.  Independent of whether you wrote this,

17 do you know whether or not internal controls and

18 quality assurance processes to ensure that an

19 acknowledgement letter is generated, imaged, printed

20 and mailed were in place as of the date of the e-mail?

21      A.  I wasn't focused on the detail of this.

22 Reading the e-mail and knowing that we had -- we were

23 working through a process to make sure that we were

24 covering our requirements related to acknowledgment

25 letters, I would have no reason to believe that this
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 1 isn't true from the e-mail.

 2      Q.  And this process that you describe and that's

 3 chronicled here in Exhibit 425, this is a March of '08

 4 document.  This is a process that was initiated on

 5 account of the results of the Department of Insurance's

 6 market conduct exam, right?

 7      A.  I know we put the team together based on

 8 feedback, I think, from the Department.  I'm not real

 9 familiar if it was related to the exact market conduct

10 exam.

11      Q.  Is PacifiCare currently sending out letters of

12 acknowledgment to acknowledge a receipt of paper

13 claims?

14      A.  Yes.

15      Q.  Ms. Vonderhaar, do you recall a time around

16 the end of '06 and early '07 when you had a rework

17 project of around 30,000 claims?

18      MR. KENT:  Objection, vague.

19      THE COURT:  If you know.

20      THE WITNESS:  I could have.

21      MR. STRUMWASSER:  I'm going to ask to have marked

22 as lucky Exhibit 600 an e-mail with a January 3, '07

23 top date.

24      THE COURT:  All right.  Exhibit 600 is an e-mail

25 January 3rd, 2007.
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 1          (Department's Exhibit 600, PAC0233919

 2           marked for identification)

 3      THE COURT:  Just a second.  Can I remove the

 4 confidentiality?

 5      MR. KENT:  Yes.

 6      THE COURT:  Sorry.  Go ahead.

 7      MR. STRUMWASSER:  Q.  Do you recall this --

 8 sending this e-mail around January of 2007?

 9      A.  No, but I'm sure I did.

10      Q.  What are the CTN claims issues?

11      A.  The project was related to reworks that we

12 needed to do as part of the efforts that came out of

13 the CTN transition.

14      Q.  So these are claims that had to be reworked

15 because the provider information had been either

16 incorrectly loaded or belatedly loaded and you had to

17 rework the claims because they had not been processed

18 correctly the first time?

19      A.  Could you ask me that one more time?  Sorry.

20      Q.  Sure.  We know that there was a -- there was

21 an issue during this period in which provider

22 information was being loaded and either was not getting

23 loaded or was being loaded incorrectly.  Am I correct?

24      A.  Specific to CTN because -- I think my

25 understanding, because of the pace that that had to be
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 1 done in particular, I think there was retroactivity in

 2 the system that we needed to address.

 3      Q.  By "retroactivity," you mean that there were

 4 some claims that were in the system but the contract

 5 was not yet in the program such that the claims were

 6 properly processed the first time?

 7      A.  That's what -- yes, that's what retroactivity

 8 would do.

 9      Q.  Do you recall there being roughly 29,850 PPO

10 claims afflicted with that problem?

11      A.  What I don't recall is if there were

12 subsequent e-mails to this one or subsequent relooking

13 at this that may or may not have changed the number.  I

14 don't recall.  This is a document on a specific date.

15          I know we did a rework project for CTN.  I

16 can't say this is the number we actually ended up

17 looking at.

18      Q.  We have the note at the bottom from

19 Ms. Norket.  And I note that it's got an emoticon, so I

20 don't want to mischaracterize the tone.  But she refers

21 to -- I guess that's Mr. Nakashoji requiring to brush

22 up on his rework skills.  Do you know what that's

23 about?

24      A.  I have no idea.  I don't know even know if

25 that was Mr. Nakashoji.  I'm sorry.
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 1      MR. STRUMWASSER:  I'm going to show the witness a

 2 copy of Exhibit 528 in evidence.

 3          (Department's Exhibit 528 referenced)

 4      MR. STRUMWASSER:  Q.  And I believe,

 5 Ms. Vonderhaar, this is a document that you were

 6 testifying about yesterday; is that right?

 7      A.  Yes.  I'd still like to take a quick look at

 8 it if I could.

 9      MR. STRUMWASSER:  You bet.

10      THE WITNESS:  Okay.

11      MR. STRUMWASSER:  Q.  So 528 is now three weeks

12 after Exhibit 600, right?

13      A.  Yes.

14      Q.  And on the second page, 688, we have the "CA

15 Retro Contracts/RIMS Rework projects," right?

16      A.  Yes.

17      Q.  And you are the "Ellen" identified in that

18 box, right?

19      A.  That's me.

20      Q.  And the second bullet says, "There are a

21 significant number of projects that have hit due to

22 retro contract changes and some," cap, "Regulatory

23 issues."  Do you see that?

24      A.  Yes.

25      Q.  Do you recall what the regulatory issues were?



6908

 1      A.  Not without looking back at a project list,

 2 no.

 3      Q.  Now, it also says, "Last count was 90k claims

 4 needing to be reworked," right?

 5      A.  Yes.

 6      Q.  And you addressed that to some extent

 7 yesterday.  But just preliminarily, a rework project or

 8 even a group of projects involving 90,000 claims, that

 9 would be a big deal, right?

10      A.  Again, these are potential projects at this

11 point.  And yes, it would be a big deal because my

12 responsibility would need to be to figure out how I

13 should staff how I was going to cover those when they

14 actually came through at whatever volume they came

15 through at.

16      Q.  And that was an unusually large body of claims

17 needing to be reworked, right?

18      A.  It was definitely a larger volume than we had

19 had before.

20      Q.  And your testimony is that some of them would

21 have required adjustments to the payment and some of

22 them would not, right?

23      A.  That is correct.

24      Q.  And you do not know, sitting here today, how

25 many of the 90,000 did require adjustment, right?
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 1      A.  Again, you would have to go through a project

 2 list that evolved over time.  So while I can't say

 3 specifically, the 90,000 number was a starting point.

 4          As I said yesterday, that's really the initial

 5 look at how those -- the volume of claims, once the

 6 system is corrected, there's a second run based on,

 7 "Okay, we thought this was the whole universe.  Now

 8 that we've corrected the system, how many claims are

 9 really impacted here?"

10          Those would come to us to take a look at.  We

11 would look at all of those from a rework perspective

12 and make adjustments where needed.  But the number

13 declines as you go through that process.

14      Q.  What system had to be corrected?

15      A.  In this case, it would be RIMS.

16      Q.  So you have a body at the moment of 90,000

17 claims, right?

18      A.  Yes.

19      Q.  Now, in theory, that number could get larger

20 with additional information as well as smaller, right?

21      MR. KENT:  It's irrelevant.  It's argumentative.

22      THE COURT:  What's the relevancy?

23      MR. STRUMWASSER:  The question of the magnitude

24 and the causes of the reworked projects is a matter of

25 recurring -- it has to do with the efficacy and the due
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 1 care involved in the transition.

 2      THE COURT:  But what's the point of asking whether

 3 it could get bigger or could get smaller?

 4      MR. STRUMWASSER:  The witness has testified that

 5 it could get smaller, and a logical proposition, it

 6 could get smaller or bigger.

 7      THE COURT:  I'll allow it.

 8      THE WITNESS:  So when we look at reworks, it's an

 9 ongoing process.  On any given day, we could have

10 finished a project, so the number gets smaller because

11 it's a list of everything we're working on.  It could

12 also get bigger as new projects come through.

13      MR. STRUMWASSER:  Q.  You said one way it could

14 get smaller is that, "We finish a claim."  And the

15 other is, "We determine the claim just doesn't require

16 adjustment," right?

17      MR. KENT:  This is irrelevant.  We're talking

18 about hypotheticals, as far as can I tell, that have

19 nothing to do with any of the issues in this case.

20      THE COURT:  I'll let it go preliminarily, but I

21 would like to move on.

22      THE WITNESS:  Could you restate your question,

23 please?

24      MR. STRUMWASSER:  You know what?  I'm going to try

25 and be an overachiever and move on now.
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 1      Q.  Do I remember your testimony clearly,

 2 understand you correctly that claims that --

 3          (Reporter interruption)

 4      MR. STRUMWASSER:  Q.  Am I correct that you

 5 testified yesterday that claims that need to be

 6 reworked do not affect the turnaround time statistics

 7 to which you testified yesterday?

 8      A.  My focus yesterday was on the new day

 9 turnaround time.  There's a very different process for

10 rework.  So, you know, we try to -- we look at both.

11          But reworks -- because there was an issue in

12 the beginning, they come in at various times.  We try

13 to process them as fast as we can.  But we want to make

14 a right decision because they're a more complex claims

15 process.

16      Q.  Do you have a regular metric that you use to

17 measure the turnaround time for reworks?

18      A.  We try -- well, it depends on the type of

19 rework.  So we have varying types of rework that come

20 our way, as I talked about yesterday.

21          Specific to projects, particularly large

22 projects, we really work with -- and still do today --

23 if there's a large project, with, for example, Sue

24 Berkel and then the team who is generating the project,

25 so typically the up-front team that works with looking
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 1 at our systems.  And then we agree on the timing to

 2 complete a project.

 3          Because it's large volume, we can't

 4 necessarily complete that in a short amount of time.

 5 So it just varies by the size of the project that we're

 6 working on.

 7      Q.  So you don't have a standard turnaround time

 8 metric for reworks like the two that you testified to

 9 for new day yesterday?

10      A.  For -- for non-project rework, we try to turn

11 those around within 30 days.

12      Q.  You testified yesterday that, when there is a

13 delay in a rework, that interest will be paid on that

14 rework from the date of the original claim, right?

15      A.  If an adjustment is required.

16      Q.  To do that, you need to know the date of the

17 original claim, right?

18      A.  Yes.

19      Q.  Are you aware that there were instances in

20 which the claimant asserted that he or she had

21 submitted an original claim and PacifiCare said that it

22 couldn't find the original claim?

23      A.  Could that have happened?  Sure.  I don't

24 recall specifically.  Again, if there's something you'd

25 like to show me, I'd be happy to look at that.
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 1      Q.  But sitting here today, you don't know that

 2 that in fact happened?

 3      A.  I just don't recall.

 4      Q.  Okay.  You would agree though that, in order

 5 to correctly calculate the interest, you'd have to know

 6 the original date of submission?

 7      MR. KENT:  Asked and answered.

 8      THE COURT:  Overruled.

 9      THE WITNESS:  Yes.

10      MR. STRUMWASSER:  Q.  Ms. Vonderhaar, you

11 previously addressed in your testimony the layoffs of

12 PLHIC personnel that were announced on March 30th of

13 2006.  Do you recall that?

14      A.  Yes.

15      Q.  And following that announcement, some people

16 were let go on May 30th of 2006, right?

17      A.  I believe that's correct, yes.

18      Q.  And some more were let go on July 31 of '06?

19      A.  That sounds like the right date.

20      Q.  And then some more on September 30 of '06,

21 right?

22      A.  That sounds right.  There were three -- three

23 different times.  So....

24      Q.  And you've spoken about -- now -- and there

25 has been testimony I believe from you and from others
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 1 that, at some point thereafter, PacifiCare determined

 2 that it needed to augment its claims processing

 3 capacity, right?

 4      A.  By "augment," you mean add additional staff,

 5 just to be clear?

 6      Q.  Yeah.

 7      A.  Yeah, as we always look at our volumes and

 8 make decisions on whether or not we need to add staff,

 9 yes.

10      Q.  The reason why I said "augment" rather than

11 what you said was because I was concerned that you

12 would disagree with the proposition that you had to add

13 staff because you could have gone to an outside vendor

14 for the capacity too, right?

15      A.  That would have been an option, yes.

16      Q.  In fact, in this instance, you did do both,

17 right?

18      A.  I'm sorry.  I'm not sure which instance you're

19 talking about, so that's hard for me to answer.

20      Q.  Sure.  So we had a period in which you needed

21 more RIMS claims processors, right?

22      MR. KENT:  Vague as to time.

23      THE COURT:  Well, it was -- we were talking about

24 it yesterday.  I don't remember the date anymore.

25      MR. STRUMWASSER:  I don't either, but the
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 1 question, I think, is a valid one.

 2      Q.  There was a period in which you needed more

 3 RIMS claims processors, and I will say after the

 4 layoffs, the three waves of layoffs?

 5      A.  Sure, at various times.

 6      Q.  And you testified that, to meet that need, you

 7 did some stuff with Med Plans and you brought in some

 8 additional people, right?

 9      A.  Again, I'm not sure of the exact timing you're

10 talking about.  It would have depended on the

11 situation, if we were adding resources at Med Plans or

12 if we were moving other staff over from our

13 organization or hiring.

14      Q.  How about late '07, early '08?

15      A.  You know, I just don't -- I don't recall.  I'm

16 sorry.

17      THE COURT:  I can't focus on it any either, but we

18 talked about it yesterday, about needing extra people

19 and some people were willing to come back on a

20 temporary basis, and some of it was Med Plans --

21      MR. KENT:  That was a January 2007.

22      MR. STRUMWASSER:  Very good, Mr. Kent.  You are

23 right about that.  And I'm going show the witness

24 Exhibit 527 just so they're all on board.  But I'm very

25 impressed.
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 1      THE COURT:  Very good.

 2          (Department's Exhibit 527 referenced)

 3      MR. KENT:  Just for the record, I was referring to

 4 a different e-mail that we looked at yesterday, but

 5 obviously we have no objections to Mr. Strumwasser

 6 asking the witness questions about this.

 7      THE WITNESS:  Okay.

 8      MR. STRUMWASSER:  Q.  So you recall receiving this

 9 e-mail chain?

10      A.  Again, I remember some of the content.

11      Q.  Okay.  On Page 2 under "Headlines," about two

12 thirds of the way down we have, "RIMS Rework Issues,"

13 in which Ms. Berkel says that, "There are limited

14 rework claims examiners (in fact, we have rehired

15 personnel terminated in the integration on a temporary

16 basis through CHIMES)," all caps.  Do you see that?

17      A.  Yes.

18      Q.  So that was one of the ways in which you

19 dealt -- first of all, this is to refresh your

20 recollection as to a January '07 personnel -- or claim

21 processor shortage.

22      A.  I remember January '07.  You had said "'08."

23 That's why I hesitated to answer.

24      Q.  Okay.  But you could have also just told me,

25 "You're wrong, guy."  But that's fine.
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 1          I just want to show the witness Exhibit 408,

 2 Exhibit 408 in evidence.

 3      THE COURT:  I always tell witnesses not to try and

 4 second guess the examiner.  So we can't give them mixed

 5 messages now.

 6      MR. STRUMWASSER:  Well, I will tell the witness,

 7 "Always listen to the Judge."

 8          (Department's Exhibit 408 referenced)

 9      THE WITNESS:  Okay.

10      MR. STRUMWASSER:  Q.  So 408 is regarding a

11 January 29, 2007 conference call that you were a

12 participant in, right?

13      A.  Yes.

14      Q.  If we look at the fourth page, 7621, at the

15 fifth bullet, under "California RIMS," down towards the

16 bottom --

17      A.  Okay.

18      Q.  -- we learn that nine people in California

19 have HMO experience and will be trained on RIMS, right?

20      A.  Yes.

21      Q.  And that there's a two- or three-week training

22 period because these folks have never processed on

23 RIMS, right?

24      A.  Right.

25      Q.  And on the next page, the first bullet, you're
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 1 also needing to train FTEs from Letterkenney on RIMS,

 2 right?

 3      A.  Yes.

 4      Q.  And the second bullet is a reference to

 5 needing to talk to Med Plans again.  That, again, is to

 6 get more resources for RIMS claims processing, right?

 7      A.  It was to talk about that.  I don't remember

 8 if we did use Med Plans any further at this time.

 9      Q.  All of these were measures PLHIC took to bring

10 in new people who could process RIMS claims.  And I

11 understand that's one aspect of needing -- of meeting a

12 personnel needs.

13          But did you ever hear anyone express concern

14 that, through the layoffs and turnover, PLHIC was not

15 just losing bodies but was losing its subject matter

16 experts?

17      A.  I believe I've seen those general comments,

18 yes.

19      MR. STRUMWASSER:  So let's take a look at exhibit

20 459 in evidence.

21          (Department's Exhibit 459 referenced)

22      THE WITNESS:  Okay.

23      MR. STRUMWASSER:  Q.  And I want to ask you about

24 the middle e-mail on 459, the one from Ms. Berkel to a

25 number of people, including you, in which she says that
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 1 another six PHS subject matter experts quit while

 2 Ms. Berkel had been gone, right?

 3      A.  That's what she states, yes.

 4      Q.  And she says, "I am concerned that, when we

 5 truly get to migration, no one with PacifiCare

 6 knowledge will be here to help."  Do you see that?

 7      A.  I see it.  Yes.

 8      Q.  And do you recall receiving this e-mail?

 9      A.  I don't really recall it, no.  I remember the

10 conference but not the e-mail.

11      Q.  Okay.  And do you recall Ms. Berkel's concern

12 about losing subject matter experts?

13      A.  I think we were all concerned about that,

14 trying to maintain the subject matter experts we needed

15 to run our business.

16      Q.  So you shared the concern that is reflected in

17 Ms. Berkel's e-mail on 459?

18      A.  Sure.  As I said, I was always concerned about

19 maintaining what we needed to to continue to run the

20 business.

21      Q.  So far as you know, did PacifiCare lose any

22 personnel to voluntary departure because of uncertainty

23 about their security in their positions?

24      A.  I'm sure that could have happened during that

25 time frame.
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 1      Q.  Were you aware that, as of mid '07, over 4,000

 2 legacy PacifiCare FTEs had been terminated since the

 3 acquisition in mid '07?

 4      A.  I may have seen those numbers.  Again, I was

 5 more focused on my area, not, you know, globally what

 6 was going on within PacifiCare.

 7      Q.  Well, generally, were you aware that about 40

 8 percent of the PacifiCare work force at the time of the

 9 acquisition had terminated?

10      A.  Again, I may have seen those numbers in

11 documents somewhere along the way.

12      Q.  I'm not asking you so much about the number

13 but whether that order of magnitude is familiar to you.

14      A.  You know, that would look at PacifiCare

15 overall in California.  Really my focus was the claims

16 piece.  So I know there was -- I know there was

17 turnover during that time.

18      MR. STRUMWASSER:  I'm going to show you,

19 Ms. Vonderhaar, a copy of Exhibit 455 in evidence.

20          (Department's Exhibit 455 referenced)

21      THE COURT:  I'm going to take one single minute

22 while she's looking at that.  I will be right back.

23          (Judge momentarily leaves courtroom)

24      THE COURT:  Okay?

25      THE WITNESS:  Okay.
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 1      MR. STRUMWASSER:  Q.  Is this the information that

 2 you said you may have seen a few moments ago?

 3      A.  That looks familiar, yes.

 4      Q.  And, again, she -- Ms. Berkel expresses

 5 concern that, "...with no significant migration

 6 completed, we have lost substantial historical

 7 knowledge across all segments, states, and functions."

 8 Do you see that?

 9      A.  Yes, I see that.

10      Q.  Do you agree?

11      A.  I mean, we obviously had turnover.  I focus

12 more on my area.  You know, when I look at this -- and

13 particularly related to PLHIC, we had teams in our

14 other states who knew the PPO product.  We had, I

15 think, 22 positions or so that were eliminated as we

16 went through the transition.  We retained a manager and

17 supervisors in Cypress who knew PPO.  They're still

18 with us today.

19          And I look at my turnover numbers.  If you'll

20 go back to -- let me find it here -- 840805, you can

21 see the claims processing turnover numbers in the

22 second line.  We were running during that time 15

23 percent turnover.  In the operational area, that's very

24 good.  And that would have been across all of my

25 platforms -- NICE, ILIAD, and RIMS.
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 1          So, you know, yes, we were concerned about the

 2 loss of historical knowledge.  We tried to do

 3 everything we could to minimize that in my area.

 4      Q.  On Page 805, the line saying "Claims

 5 Processing," that's claims processors, right?

 6      A.  That would be a combination of claims

 7 processors or anyone else who was on the team.  Could

 8 have been a supervisor or a manager or a support

 9 person.

10      Q.  Again, I just want to make sure that we are

11 addressing the distinction that I had raised

12 originally.  One question is, "Do we have enough

13 people -- enough bodies capable of processing RIMS

14 claims?"  Right?  That's an issue, right?

15      A.  Correct.

16      Q.  And you've dealt with that in various ways

17 that we've discussed.

18          There's a separate issue which is maybe

19 characterized as, "Are we losing key people with

20 institutional knowledge?"  Right?

21      A.  Yes.

22      Q.  Is it your testimony that PacifiCare Life and

23 Health Insurance Company did not lose key institutional

24 knowledge due to the integration?

25      MR. KENT:  Misstates the prior testimony.
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 1      THE COURT:  Sustained.  That isn't what she said.

 2      MR. STRUMWASSER:  Okay.

 3      Q.  So just to be clear here, did PacifiCare lose

 4 valuable institutional knowledge -- PacifiCare Life and

 5 Health Insurance Company lose valuable institutional

 6 knowledge due to the merger?

 7      A.  There was some loss of institutional

 8 knowledge, I'm sure, with this many people leaving.

 9 Again, related to PLHIC, my focus was really on my

10 area.  I think Ms. Berkel was looking at overall.

11          I didn't focus on that as much as, you know,

12 my area.  But with this number of people leaving, sure,

13 there was some loss of institutional knowledge.  I

14 would say less so in my area.

15      Q.  Now, with respect to your filling your

16 personnel needs with Med Plans -- do you have 528 there

17 in front of you?

18      A.  Probably.

19          Yes.

20      Q.  On Page 1 under the "Med Plans Update - Ellen"

21 row, a distinction is made between a staff augmentation

22 model and a BPO model, right?

23      A.  Yes.

24      Q.  And "BPO" is "business process outsourcing"?

25      A.  Correct.
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 1      Q.  Do you agree that, as of the beginning of '07,

 2 that you had been using Med Plans to augment personnel

 3 shortages that you encountered from time to time?

 4      A.  We began our relationship with Med Plans in a

 5 staff augmentation model.  Throughout '04 and '05, we

 6 continued to move work to them that was work that they

 7 specifically did for us.  So we moved to less of a

 8 staff augmentation model.

 9          And then, as we went through the acquisition

10 and integration, as we moved additional work to them,

11 their role continued to change where they had more

12 specific responsibility for types of claims.  So it was

13 that transition that we really realized we needed to

14 work with them differently than we had before.

15      Q.  So do you disagree with the second sentence of

16 this cell which says, "Med Plans has been a staff

17 augmentation model, and prior to integration, that is

18 how we used them"?

19      A.  I -- maybe just to say that was their model of

20 work.  As it says, they typically focused on staff

21 augmentation.  We asked them to do more.

22          We did do some transition prior to the

23 integration of other work to them.  So we had begun to

24 move away from that model with them.  I think my

25 comment here was they focused -- that was their focus.
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 1 And we needed to work with them to kind of change the

 2 mind set about how they worked.

 3      Q.  What's the change in mind set required for

 4 this transition from staff augmentation to BPO?

 5      A.  As I said, we were working with them around

 6 making sure they were focused as we wanted them to be

 7 and needed them to be around quality, around their

 8 turnaround times.  They were a much more integral part

 9 of our team.  And so I think it just was a mind set

10 change for them, that they had to take more

11 accountability for the claims that they worked.

12      Q.  Did you have any alternatives for your BPO

13 model, alternatives to Med Plans?  Could you have gone

14 somewhere else?

15      A.  Possibly.  We never looked at that.  As I

16 mentioned before, one of the big plusses with Med Plans

17 or First Source is they had experience in RIMS

18 processing.  That was difficult to find with other

19 vendors.

20      Q.  There were plenty of vendors providing the

21 insurance industry staff augmentation for claims

22 processors, weren't there?

23      A.  There are other vendors who provide that.  I'm

24 not sure how many of them have RIMS experience, as I

25 said.



6926

 1      Q.  We know that you were able to take a NICE

 2 processor who had no experience in RIMS and, in a

 3 matter of weeks, turn them into a RIMS processor,

 4 right?  You did that?

 5      A.  Yes, we were trying to use resources that we

 6 had available.

 7      MR. STRUMWASSER:  If you wanted a time for a

 8 break, this would be a good one.

 9      THE COURT:  Okay.

10          (Recess taken)

11      THE COURT:  Go back on the record.

12          Go ahead.

13      MR. STRUMWASSER:  Q.  Ms. Vonderhaar, you're aware

14 that, during 2006 and earlier, PacifiCare was

15 incorrectly applying a 12-month preexisting exclusion

16 period to some of its policies?

17      A.  I'm aware that we were applying a 12-month

18 exclusionary period, yes.

19      Q.  And that the Department called this to

20 PacifiCare's attention and asked you to reprocess

21 claims?

22      A.  I know that our area was asked to reprocess

23 claims.

24      MR. STRUMWASSER:  601, your Honor, a September

25 2008 operational business review.
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 1      THE COURT:  All right.  Exhibit 601 is the

 2 September 2008 operational business review.

 3          (Department's Exhibit 601, PAC0579148

 4           marked for identification)

 5      THE COURT:  Do you want to keep the

 6 confidentiality issue open?  Or do you have an opinion?

 7      MR. KENT:  Let's keep it open, and we'll take a

 8 look at it.  There are a lot of pages in here.

 9      THE COURT:  All right.

10      THE WITNESS:  All right.

11      MR. STRUMWASSER:  Q.  Do you recognize this

12 document, 601?

13      A.  Yes.

14      Q.  I gather from the byline credit you got on the

15 cover page that you are one of the authors?

16      A.  I did not author the document.  Raynee Andrews

17 and Lori Wolfe on my team, along with the others on the

18 list, actually authored the document.

19      Q.  Rank has its privilege then.

20          Was this prepared for some kind of a

21 presentation?

22      A.  Yes.

23      Q.  What kind of a presentation would that have

24 been?

25      A.  We do regular operational business reviews
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 1 pretty much on a quarterly basis to look at various

 2 aspects of our business.

 3      Q.  How was it decided that the California

 4 regulatory corrective action plan -- regulatory

 5 corrective action for preexisting conditions would be a

 6 topic for review?

 7      A.  This was an important area to us.  We had a,

 8 as you can see, a detailed corrective action plan that

 9 we had put in place.  And we regularly reported on

10 that, the team did, at the business review meetings.

11      Q.  Who attended the business review meeting?

12      MR. KENT:  This particular one?

13      MR. STRUMWASSER:  Q.  Okay.

14      A.  The attendees varied from meeting to meeting.

15 Sue Berkel would have been there.  Dirk McMahon would

16 have been there either over the phone or in person.

17 The people on this list would have been there over the

18 phone.  There are others.  Again, it just depended on

19 which meeting it was.

20      Q.  Turn to 9162, if you would, please.

21      A.  Okay.

22      Q.  At the top, we have a table that sums to 3,645

23 claims, right?

24      A.  Yes.

25      Q.  And that's called the 12-month exclusionary
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 1 period original project?

 2      A.  Yes.

 3      Q.  Do you know what that project was?

 4      A.  That project was to reproce claims that were

 5 identified through a report that were processed using

 6 the 12-month exclusionary period.

 7      Q.  Below that, we have a second table entitled,

 8 "12-month exclusionary period additional 3030 project."

 9      A.  Correct.

10      Q.  Do you know what the additional 3030 project

11 was?

12      A.  In looking at this, it appears that we picked

13 up additional claims in '06 and added '07 and '08.  So

14 I don't know if it's just a timing difference.  I don't

15 recall, but that's what it appears.

16      Q.  Would 3030 represent the number of claims in

17 that project initially?

18      A.  I'm sorry.  I don't recall

19      Q.  "3030" doesn't ring any bells, like a kind of

20 species of project that you had in PacifiCare?

21      A.  I just don't recall that nomenclature.

22      THE COURT:  There's a note.

23      MR. STRUMWASSER:  Oh, yes.  There is a note.

24 Thank you.

25      THE COURT:  Does that make a difference?
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 1      MR. STRUMWASSER:  Q.  Does that refresh your

 2 recollection as well as it did mine?

 3      A.  It looks like "3030" represented the number of

 4 claims originally looked at.

 5      Q.  So they looked at 3030, and they got 826 that

 6 required additional payment?  Is that a fair reading of

 7 this?

 8      A.  That's how I would read this.

 9      Q.  These are all California PPO, right?

10      A.  Yes.

11      Q.  It was also the case, was it not, that

12 PacifiCare was not maintaining records on the date of

13 hire of the member in a group policy?  Do you recall

14 that?

15      A.  As I recall, that's one of the areas we

16 addressed in our corrective action plan.

17      Q.  So even in the enrollment process there was a

18 failure to capture the employee's date of hire, right?

19      A.  I don't own the enrollment process.  I don't

20 know if it was a failure to capture or just the way

21 they captured the data at that time.

22      Q.  And the date of hire is necessary in order for

23 PacifiCare to determine when the preexisting condition

24 exclusionary period begins to run, right?

25      A.  The date of hire is important in the process,
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 1 yes.

 2      Q.  Was the root cause of this omission ever

 3 determined, to the best of your knowledge?

 4      MR. KENT:  Objection, no foundation.  It's vague.

 5      THE COURT:  If you know.

 6      THE WITNESS:  I don't know.

 7      MR. STRUMWASSER:  Q.  Do you know when it was

 8 discovered that PacifiCare had not been capturing the

 9 employee's date of hire?

10      MR. KENT:  Again, no foundation per her testimony.

11 She wasn't sure what happened.

12      THE COURT:  If she doesn't know, she can tell us.

13      THE WITNESS:  I don't know.

14      MR. STRUMWASSER:  Q.  Do you happen to know when

15 it was corrected?

16      A.  Not without looking at a document that would

17 tell me that.

18      Q.  Still in Exhibit 601, take a look at Page

19 9157.  The last entry is March 10, 2008, quote, "Date

20 of hire information received for employer groups," and

21 so on.  Does that refresh your recollection as to when

22 the capture of employer groups was finally achieved?

23      A.  This states that that was the date for

24 employer groups submitting enrollment via EDI.  So yes,

25 for EDI submissions.
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 1      Q.  And you are aware also that, at least in 2006

 2 and 2007, PacifiCare was having problems locating

 3 certificates of creditable coverage that members had

 4 sent in?

 5      A.  I don't remember the exact time frame.  There

 6 were some COCCs that we had some challenges with, yes.

 7      Q.  You couldn't locate them, right?

 8      A.  Correct.

 9      Q.  And that led to some erroneous denials of

10 claims that had to be reworked?

11      A.  It could have led to claims needing to be

12 reworked, yes.

13      Q.  But you don't know whether any of them did?

14      A.  Some of those would have been in this process

15 of the reworks, yes.

16      Q.  Do you know whether PacifiCare ever determined

17 what the root cause of the COCC problem was?

18      A.  I think as we looked through the COC process,

19 there were some transitions that happened that caused

20 different areas to be looking at the COCCs.  What we

21 did to address that was we actually set up a separate

22 team who would focus on COCCs.  We changed the routing

23 of those COCCs.  We went through an improvement process

24 to remedy that issue.

25      Q.  Do you know when those teams were set up?
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 1      A.   I can look through the document.

 2          April '07 is the date that's in this document,

 3 so I would say that would be correct.

 4      Q.  Now, we previously discussed United's decision

 5 after the acquisition to input PLHIC provider data and

 6 contracts into NDB instead of directly into RIMS.  Do

 7 you recall that?

 8      A.  Yes.

 9      Q.  Are you aware that, because these data were no

10 longer being stored directly in RIMS, they needed to be

11 fed from NDB to RIMS in order for claims to be

12 processed, right?

13      A.  Yes.

14      Q.  And that feed from NDB-RIMS was called EPDE?

15      A.  I'm not sure that that was the name of the

16 feed.  I'm just not positive.  I know there was a feed

17 from NDB to RIMS.

18      Q.  And that feed began sometime in mid 2006; is

19 that right?

20      A.  Again, I'm not sure of the timing on that.

21      Q.  And are you aware that this change in process

22 caused problems with provider data stored in RIMS?

23      A.  There were -- yes, I'm aware of that.

24      Q.  That the feed from NDB into RIMS was causing

25 the -- some of the provider data in RIMS to become
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 1 inaccurate, right?

 2      A.  That's appropriate, that it was some of the

 3 provider data, yes.

 4      Q.  And that that problem was, in turn, having

 5 downstream effects on your team's claim processing in

 6 2007, right?

 7      A.  Yes, that would make sense that that would

 8 bring us some challenges in the claims process.

 9      Q.  Are you aware that the erroneous data in RIMS,

10 provider data in RIMS, was also causing difficulties

11 with provider rosters?

12      A.  No, not really.  That's not my area.

13      Q.  You never heard that that was the case?

14      A.  I don't recall hearing that.

15      MR. STRUMWASSER:  For 602, your Honor, August 29,

16 '07 PowerPoint.

17      THE COURT:  602 is "PacifiCare Provider E2E

18 Process Metrics RIMS Data Accuracy," August 29, '07.

19          Do you want to reserve the confidentiality to

20 discuss later?

21      MR. KENT:  Yes, your Honor.  Thank you.

22          (Department's Exhibit 602, PAC0121236

23           marked for identification)

24      THE WITNESS:  Okay.

25      MR. STRUMWASSER:  Q.  Do you recognize this
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 1 document, Ms. Vonderhaar?

 2      A.  I can't recall if I've seen this document

 3 before.

 4      Q.  I will tell you that we got from the metadata

 5 that this particular copy came to us from -- that you

 6 are designated as the custodian of this copy.

 7          Who is Ross Lippincott?

 8      A.  I believe at the time he worked in the -- I

 9 would call it the network operations area, the area

10 that works with provider contract and demographic load.

11      Q.  Ms. McFann's group?

12      A.  Most likely.

13      Q.  Do you recall why this document was prepared,

14 for what purpose?

15      MR. KENT:  Objection, no foundation.  The witness

16 just said that she doesn't recall seeing it.  I don't

17 know why we're going down this line.

18      THE COURT:  I'll let a few questions, but if it's

19 all "I don't know, I don't know," you need to find

20 somebody else.

21      THE WITNESS:  Can you ask your question again?

22      MR. STRUMWASSER:  Q.  Sure.  Do you know why, for

23 what purpose this document was prepared?  And let me

24 give you a hint.  There's a file name at the bottom

25 left.



6936

 1      MR. KENT:  It's argumentative.

 2      THE COURT:  It doesn't help much.  If she knows,

 3 fine.  If it's just a document that says so --

 4      MR. STRUMWASSER:  I'm just trying to jog her

 5 recollection, your Honor.

 6      THE WITNESS:  I don't know.

 7      MR. STRUMWASSER:  Q.  Are you aware,

 8 Ms. Vonderhaar, that inaccurate provider data in RIMS

 9 caused PacifiCare to experience a significant increase

10 in returned checks to providers in the 2007 time frame?

11      A.  I know we did receive an increase in returned

12 checks.  It's actually documented in the back of this

13 PowerPoint.

14      Q.  Do you recall an instance in which

15 approximately 6,000 such checks were returned?

16      A.  I don't recall the number, the actual number

17 of returned checks.  If you look at the document, it

18 shows the inventory of checks.  Looks like the

19 inventory at its highest was 7,367.  That would be the

20 inventory -- if you look at the left, it shows monthly

21 receipts of checks that were returned.

22      Q.  Right.  We're on 1248?

23      A.  Yes.

24      MR. STRUMWASSER:  603, February 8th, 2007 e-mail

25 from Ms. Vonderhaar.
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 1      THE COURT:  603 is an e-mail, top date of

 2 February 8, 2007.

 3          (Department's Exhibit 603, PAC0233871

 4           marked for identification)

 5      THE WITNESS:  Okay.

 6      MR. STRUMWASSER:  Q.  Okay.  You recall sending

 7 this e-mail to Ms. Berkel?

 8      A.  Vaguely.

 9      Q.  Do you remember the underlying events?

10      A.  Yes.

11      Q.  You have the 6,000 returned checks, right, off

12 of RIMS?

13      A.  Correct.

14      Q.  This was attributable to an abnormally large

15 volume of provider address errors?

16      A.  Yes.  As I recall, when we began seeing these

17 checks, we went to look at -- as we would always --

18 what might be the cause of that and identified that

19 there were some mismatches or wrong addresses.  At

20 least, that's what it looked like to us.

21      Q.  In particular, you identified a file overlay

22 to be coming from the EPDE feed to RIMS that was

23 causing the errors, right?

24      A.  I don't see the words "EPDE," but yes, from a

25 file overlay.



6938

 1      Q.  And you say, "Need to determine what needs to

 2 be done to see if we have bad data in the system."

 3          Do you recall what was done to see if you had

 4 bad data in the system?

 5      A.  I remember I was escalating this to Sue at

 6 that point, who had oversight over a variety of areas.

 7 And she would -- I know she moved forward with trying

 8 to understand, with the appropriate team, if there were

 9 issues with the data.  There were ongoing meetings, and

10 work around that probably related somewhat to the

11 PowerPoint we looked at a minute ago.

12      Q.  So you were asking Ms. Berkel's support for

13 allocation of some functions to your area from somebody

14 else's?

15      A.  No.  What I was trying to do was raise an

16 issue that was being -- from my perspective, we were

17 getting the returned checks, but it was due to an issue

18 in another area.  So her responsibility would be to go

19 and work with that area and determine what the issues

20 were, what was causing that to happen.

21          She was really our escalation point to work

22 across various functions in her role.

23      MR. STRUMWASSER:  Your Honor, I wonder if I could

24 have it read back, the answer not to this question but

25 the one preceding it?
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 1      THE COURT:  Okay.

 2          (Record read)

 3      MR. STRUMWASSER:  Q.  So you're asking for

 4 Ms. Berkel's support in trying to determine how to

 5 proactively address the issue, right?

 6      A.  Yes.

 7      Q.  How did you proactively address the issue?

 8      A.  Well, there was work done, again, by -- I

 9 believe by Elena McFann's team to correct anything that

10 needed to be corrected in the system.  And again, I

11 think if you look at the PowerPoint earlier it talks

12 about some of the steps they took.

13          My focus was really on working with that team

14 on the checks that we had to figure out what can we do

15 to make sure we can reissue or resend these checks.

16      Q.  You mean the rework process?

17      A.  No.  This wasn't a rework process.  This

18 was -- these were checks that were returned that we

19 needed to get to the appropriate address.

20      Q.  So it's a reissuing?

21      A.  I'm not sure if it was a re- -- I don't

22 remember if it was a reissuing of the checks or we

23 forwarded them in envelopes to the appropriate address.

24 We might have done that.

25      Q.  The reason I'm asking is because I don't think
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 1 of reissuing checks as a proactive thing.  Was there

 2 something else besides the reissuing of checks that you

 3 were involved in?

 4      A.  From a proactive standpoint, as I said, the

 5 network operations team was working on, "How do we keep

 6 this from happening in the future?"  That's proactive

 7 piece.

 8          What I was working on was making sure we could

 9 get the right addresses so we could forward the checks

10 to the appropriate addresses.  That was the

11 responsibility of my team.

12      Q.  You noticed this returned check issue at least

13 as early as February of '07, right?

14      A.  Yes.

15      Q.  Here it is, August of -- and yet we know that

16 in August of '07 we still have returned checks, right?

17      A.  Yes.  We always have some volume of returned

18 checks but yes.

19      Q.  The volume that you had in August of '07 was

20 unusually large, right?

21      A.  Compared to our historical trends, yes, it

22 would have been.

23      Q.  That's what we see in Exhibit 602 on 1248,

24 right, is that spike in July and August?

25      A.  Yes, as I pointed out a few minutes ago.  Yes.
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 1      Q.  Yes.  If we go two pages earlier on 1246, the

 2 sub-bullet under the first point, did you read that to

 3 indicate that NDB was triggering changes in RIMS that

 4 altered the billing addresses?

 5      A.  That's how I read this.  But again, that work

 6 is done outside of my area, so I can just comment on

 7 what I'm reading.

 8      Q.  And the second first-level bullet, the

 9 reference to "Rules," the rules for PHS -- in PHS for

10 billing were different than for NDB; is that right?

11      A.  You know, I'm sorry.  I don't know NDB or any

12 of that, so I can only comment on what I'm reading.

13      Q.  Do you know whether the increase in the number

14 of returned checks led to late-paid claims?

15      A.  I don't remember the two tied together.  I'm

16 not -- I don't know.

17      Q.  Well, the -- the period for determining

18 whether a claim is timely paid starts with PacifiCare's

19 receipt of claim, right?

20      A.  Yes, correct.

21      Q.  And the finish line, the end of that period is

22 the time that the claim is paid, if there is a payment,

23 right?

24      A.  Yes.

25      Q.  So I'm asking you whether, in a situation in
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 1 which the computer generated a check that did not get

 2 sent or got returned and then a second check was issued

 3 to that provider, whether there was a calculation made

 4 of the potential need for interest based on the second

 5 as opposed to the first check date.

 6      A.  That would be the standard way of handling

 7 that.  Again, without looking back at this, I'm not

 8 sure of the impact.

 9      Q.  How would you find that out?  I mean, who

10 would know about that?

11      A.  You know, we would -- Ms. Berkel might know.

12 I'm not sure.  I don't remember who would have the

13 detail associated with this.

14      Q.  In this situation where you have a first check

15 and a second check, which date would be used in

16 calculating the TAT statistics that you presented

17 yesterday?

18      A.  In that case, it would have been the date that

19 we finished processing the check, we moved it into a

20 process code in our system.

21      Q.  So the first date?

22      A.  Yes.

23      Q.  The date of the first check?

24      A.  Yes.  Because remember, our reports are

25 looking at our inventory and managing our inventory
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 1 through the system.

 2      Q.  Right.  And the first check would have removed

 3 them from the inventory, right?

 4      A.  Yes.

 5      Q.  PacifiCare was still having problems with

 6 returned checks into 2008, wasn't it?

 7      A.  Again, I'd need to look at -- if you have

 8 information that states that, I'd be happy to look at

 9 it.  I don't recall the numbers at that point.

10      Q.  But you don't recall as you sit here today

11 whether there was or was not a continuing problem with

12 returned checks in 2008?

13      A.  Again, I don't recall without looking at

14 something that would help me with that.

15      Q.  Without respect to -- setting aside the

16 question of the year that was going on, do you recall

17 there having been a regular returned-check call to

18 discuss this issue?

19      A.  Yes.  I think I mentioned earlier that there

20 was a team that was put together to continue to work

21 through this issue.  I'm not sure the time that that

22 group ceased to exist.

23      MR. STRUMWASSER:  604, your Honor, a

24 January 9, '08 "Returned Check Issue Review,"

25 PowerPoint.
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 1      THE COURT:  All right.  That will be marked as

 2 Exhibit 604.

 3          (Department's Exhibit 604, PAC0123764

 4           marked for identification)

 5      THE COURT:  Did you want to reserve the

 6 confidentiality issue?

 7      MR. KENT:  Yes, your Honor.  And on the last

 8 Exhibit 603, the confidentiality can come off.

 9      THE COURT:  Thank you.

10      THE WITNESS:  Okay.

11      MR. STRUMWASSER:  Q.  Do you recognize this

12 document?

13      A.  I recognize some of the contents of the

14 document.  I don't know that I recognize the document

15 itself.

16      Q.  Who would have -- who, among the potential

17 authors, would have used the phrase "Part Deux"?

18      A.  I'm sorry, I don't know.  Maybe somebody with

19 French heritage.  I don't know.

20      Q.  Or a movie buff?

21      A.  There you go.

22      THE COURT:  Spelled D-E-U-X.

23      MR. STRUMWASSER:  Q.  So on the second page, 3765,

24 there's a layout of the methodology that was used to

25 review a sample of the -- or two samples, actually, of
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 1 the returned checks, right?

 2      A.  Yes.

 3      Q.  You recall that review having taken place?

 4      A.  I do recall that the team who was working on

 5 this did a review, yes.

 6      Q.  And on the third page, 766, we have the

 7 distribution of findings with respect to 100 of those

 8 checks, right?

 9      A.  Yes, absolutely.  The team was trying to get

10 to -- we -- us understanding.

11      Q.  Of the 100, 21 of them were returned because

12 of something called "Combo Address Issue," right?

13      A.  Yes, that's what it says.

14      Q.  A combo address issue refers to when a

15 provider had multiple billing addresses and the EPDE

16 feed causes the check to be sent to the wrong address;

17 is that right?

18      A.  Yes, that's what it states on the following

19 page.

20      Q.  And 27 were returned because of incorrect data

21 in RIMS, right?

22      A.  Yes.

23      Q.  And the incorrect data in RIMS was also caused

24 by the EPDE feed, right?

25      A.  I'm not sure -- I can't tell in reading this
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 1 and I don't recall if that was totally related to the

 2 EPDE feed.

 3      Q.  So your recollection is somewhat -- some of

 4 them were attributable to that; you don't know whether

 5 all of them were?

 6      A.  That's how I would read this, yes.

 7      Q.  Do you recall determining the root cause of

 8 the inaccurate provider data in RIMS?

 9      A.  I wouldn't have been the one to determine if

10 there was inaccurate provider data in RIMS.  That,

11 again, would have been under another area of the

12 organization.

13      Q.  Ms. McFann's shop?

14      A.  I believe so.  I'm not sure of the

15 organization at that time, but possibly Ms. McFann.

16      Q.  It would have been a network administration

17 issue?

18      A.  Yes.

19      Q.  By "network" in this case, we mean provider

20 network, right?

21      A.  Yes.

22      Q.  Nevertheless, your e-mail -- it's Exhibit

23 603 -- identifies bad data from file overlay as a

24 cause, right?

25      A.  Right.  That was our understanding of one of
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 1 the causes of the returned checks.

 2      Q.  Another root cause for it was a lack of

 3 training for network management staff, wasn't it?

 4      A.  It could have been.

 5      Q.  Take a look at Exhibit 602 for a second, would

 6 you?  And I'd like you to turn to Page 1241, if you

 7 would, please.  And the second bullet -- sub-bullet

 8 says, "Lack of training for network staff was a clear

 9 root cause, and new training modules were being

10 implemented for both CA and non-CA."  Do you see that?

11      A.  Yes.

12      Q.  That would, again, be in network management's

13 bailiwick?

14      A.  Yes, it would.  It's not clear to me, though,

15 if that's related directly to the check issue.  It

16 doesn't reference that here.  So I couldn't say if it

17 did or didn't.

18      Q.  Okay.  You testified yesterday about a number

19 of acquisition integrations and migrations that you

20 were involved in at PacifiCare before the United

21 acquisition.  Do you recall that?

22      A.  Yes.

23      Q.  You participated in the integration of the

24 Texas Health Plan; is that right?

25      A.  It was actually the Harris Health Plan.
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 1      Q.  So Harris was the Texas Health Plan?  I mean,

 2 I heard both Texas and Harris referred to.  There was

 3 just one of those?

 4      A.  I worked for the Texas Health Plan.  The Texas

 5 Health Plan acquired the Harris Health Plan.

 6      Q.  Got it.  Then you worked on the integration of

 7 AMS into PacifiCare?

 8      A.  Yes.

 9      Q.  And Pacific Life into PacifiCare, the Pacific

10 Life health piece into PacifiCare, right?

11      A.  Yes.

12      Q.  Any other integrations you were involved in?

13      A.  Those are the integrations I recall.

14      Q.  Now, in integrating any of those companies

15 into the organization you were working for at that

16 time, did the integration ever cause citations by any

17 state regulatory agency for thousands of violations of

18 law in the handling of the acquired company's business?

19      A.  Well, again, I'm not a -- I don't work in

20 regulatory, so I wouldn't say that.  Not that I'm

21 aware.

22      Q.  Let's just do the Harris Health Plan.  If the

23 acquisition of Harris Health Plan had led to thousands

24 of -- citations of thousands of violations of law by

25 the Texas Insurance Department, you would have heard
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 1 about that, right?

 2      MR. KENT:  Objection, irrelevant, no foundation.

 3      THE COURT:  What's the relevancy?

 4      MR. STRUMWASSER:  Well, PacifiCare and some of its

 5 witnesses have characterized what has happened in this

 6 case as just the sort of thing that happens in

 7 integration.  And I am striving to show that it never

 8 happened in this witness's experience with integrations

 9 before.

10      MR. KENT:  What the Texas Department of Insurance

11 did or didn't do is not relevant to that issue.

12      MR. STRUMWASSER:  It is exactly relevant, your

13 Honor.

14      THE COURT:  I'll allow it.

15          If you remember the question.

16      MR. STRUMWASSER:  Q.  The pending question is,

17 would you have heard?

18      A.  I would think I would have, sure.

19      Q.  And you didn't hear of any such --

20      MR. KENT:  Continue with the relevancy objection.

21 That we are accused or not accused of something seems

22 to be completely irrelevant.

23      THE COURT:  I'd say it's relatively tangential,

24 but I'll allow it for now.

25      MR. STRUMWASSER:  Okay.
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 1      Q.  You did not hear in the case of the Texas

 2 acquisition, right?

 3      THE COURT:  She said she didn't and she would

 4 have.

 5      MR. STRUMWASSER:  Okay.  Thank you.

 6      Q.  And likewise, you never heard of any such

 7 regulatory actions with respect to the AMS acquisition?

 8      MR. KENT:  Same objection.

 9      THE COURT:  You can answer.

10      THE WITNESS:  I'm not aware.

11      MR. STRUMWASSER:  Q.  Nor did you hear of any with

12 respect to the Pacific Life integration?

13      MR. KENT:  Same objection.

14      THE COURT:  You can answer.

15      THE WITNESS:  I'm not aware.

16      MR. STRUMWASSER:  Q.  Do you recall in any of

17 those prior integrations the acquired company losing

18 track of thousands of claim-related documents?

19      A.  It's really -- the integrations are very

20 different.  So when I think back to the Harris

21 acquisition, we didn't change a mailroom process, for

22 example.  So it's very hard to make that comparison.

23 Each integration is unique.  Each integration, there

24 are issues that arise.  So I don't know how to answer

25 that question otherwise.
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 1      Q.  That is precisely the question I'm asking you

 2 because you didn't change the mailroom operation

 3 elsewhere, and you didn't lose documents.

 4          You did and did here.

 5          And I'm just trying to make sure that, in the

 6 case of those other acquisitions integrations, you

 7 didn't have an instance in which thousands of

 8 claims-related documents were lost.

 9      MR. KENT:  Asked and answered.

10      THE COURT:  Overruled.

11      THE WITNESS:  Not as I recall.

12      MR. STRUMWASSER:  Q.  Do you recall whether in any

13 of those cases the acquired company was cited for

14 thousands of failures to pay interest?

15      MR. KENT:  This is irrelevant.

16      THE COURT:  What's the relevancy?

17      MR. STRUMWASSER:  Same.  These are all problems

18 that arose from this acquisition that did not in her

19 other experience.

20      THE COURT:  All right.

21      THE WITNESS:  Not that I recall.

22      MR. STRUMWASSER:  Q.  Do you recall whether in any

23 of those instances the company -- the acquired company

24 had to retro load thousands of provider contracts or

25 just a large number of provider contracts and to rework



6952

 1 a large number of claims -- to rework a large number of

 2 claims because of the retro load?

 3      A.  Again, not that I recall.  I don't remember if

 4 there were retro loads involved in those acquisitions

 5 and integrations.

 6      Q.  Do you recall whether, in any of those

 7 acquisitions and integrations, the company was cited

 8 for attempting to recover overpayments beyond the

 9 statutorily permitted period?

10      MR. KENT:  Objection, irrelevant.  Now we're

11 talking about laws in other states that may -- or state

12 law that may not exist.

13      THE COURT:  Sustained.

14      MR. STRUMWASSER:  Q.  Do you recall whether or not

15 in any of those prior acquisitions there were instances

16 in which the acquired company failed to print and mail

17 tens or hundreds of thousands of acknowledgments?

18      A.  Not that I recall.  Again, acknowledgment

19 requirements are different by state.

20      Q.  Do you recall in any of those acquisitions

21 that the acquired company received complaints from

22 claimants saying that they had faxed claim-related

23 documents to the company and they had been lost?

24      A.  You know, I don't even have that specific of a

25 recollection of those other events, so not that I
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 1 recall.  But in an integration, it could have

 2 happened -- not to maybe a broad degree but, much

 3 smaller integration, it could have happened.

 4      Q.  Do you recall whether, in any of those

 5 instances, the acquiring company caused corruption of

 6 the acquired company's provider database?

 7      A.  No, not that I recall.

 8      Q.  Do you recall whether, in any of those

 9 instances, a state medical association or any state

10 regulator -- a petition to any state regulator or other

11 enforcer seeking an action against the acquired

12 company?

13      MR. KENT:  This is so irrelevant.  I mean,

14 we've -- after -- this poor woman --

15      MR. STRUMWASSER:  Let's just get it over with.

16      MR. KENT:  -- has been here for four-plus days.

17      THE COURT:  How long is your list?

18      MR. STRUMWASSER:  I've got three more.

19      THE COURT:  All right.  I'll allow it.

20      MR. STRUMWASSER:  Q.  The question is about

21 complaints from state medical associations.

22      A.  Can you restate the whole question?

23      Q.  Sure.  Do you recall in any of those other

24 instances any state medical association or society

25 petitioning any state regulator for enforcement action
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 1 against the acquired company?

 2      MR. KENT:  There's no foundation.  There's no

 3 evidence it happened here.

 4      THE COURT:  If you know.

 5      THE WITNESS:  I don't even know.

 6      MR. STRUMWASSER:  Q.  Do you recall any market

 7 surveys after the acquisition showing that brokers

 8 thought the acquired company was among the worst

 9 companies for timely claims payments?

10      MR. KENT:  No foundation.

11      THE COURT:  If you know.

12      THE WITNESS:  I'm sorry.  I don't even know what

13 you're referencing, so, sorry.

14      MR. STRUMWASSER:  Q.  You hadn't heard that there

15 was a survey of brokers after the PacifiCare

16 acquisition by United in which PacifiCare and United

17 were ranked at the bottom of insurers in California on

18 claim payment accuracy and timing?

19      MR. KENT:  Argumentative, no foundation.

20      THE COURT:  Did you know about that?

21      THE WITNESS:  I think I was aware of it.  That

22 wasn't specific to PLHIC, from what I understand.

23      MR. STRUMWASSER:  Q.  Okay.  Do you recall whether

24 any similar instance occurred after any of the other

25 integrations you had?
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 1      A.  Well, broker surveys are done all the time.

 2 So I'm sure there would have been broker surveys done.

 3 I don't know the results.

 4      Q.  You also testified that you led PacifiCare's

 5 project before the United acquisition to migrate

 6 thousands of members from ILIAD to NICE, right?

 7      A.  Yes.  That was a system conversion of the

 8 membership.

 9      Q.  How many members were converted there?  I

10 think you testified, but I didn't hear it correctly.

11      A.  I believe it was around 300,000.

12      Q.  So roughly twice as many lives were involved

13 in the acquisition of PacifiCare Life and Health

14 Insurance Company, right?

15      A.  If you want to compare them, yes.  Two

16 different -- very different things that were done, but

17 yes.

18      Q.  And again, you did that without -- that

19 migration by PacifiCare from ILIAD to NICE did not

20 involve any major regulatory issues?

21      A.  No.  Again, very different topic because it

22 was a membership conversion.  It didn't have some of

23 the complexities of an integration of business.

24      Q.  You don't have the kind -- you did not have

25 any major claim payment failures associated with that
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 1 conversion?

 2      A.  No.  We had, as with any conversion, some

 3 issues that occurred that we corrected but nothing

 4 major, no.

 5      Q.  You also testified that, before the

 6 acquisition by United, PLHIC had successfully migrated

 7 a major portion of its claims processing operations

 8 from Cypress to San Antonio, right?

 9      A.  Of its PLHIC claims operations, yes.

10      Q.  Right.  This was something that was going on

11 in 2005, before the acquisition, right?

12      A.  Yes, to San Antonio as well as to Med Plans.

13      Q.  Right.  And again, that part in 2005, you had

14 successfully migrated much of the Cypress operation

15 without major regulatory issues, right?

16      A.  I actually wasn't involved in that in 2005,

17 but not that I'm aware of.

18      Q.  Are you aware that the California Department

19 of Insurance conducted a market conduct exam covering

20 the period from July '05 to June of '06?

21      A.  I believe I recall that.

22      Q.  That exam resulted in a relatively few

23 violations cited, right?

24      MR. KENT:  There's no foundation.  This is --

25      THE COURT:  Sustained.
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 1      MR. KENT:  It's irrelevant.

 2      MR. STRUMWASSER:  The document's in evidence.

 3      THE COURT:  Fine.  Don't ask this witness

 4 questions about it.

 5      MR. STRUMWASSER:  Q.  I'm interested in another

 6 migration you testified about yesterday, one that

 7 PacifiCare considered but didn't carry out.

 8          You said that PacifiCare studied whether to

 9 migrate the HMO business from NICE to a new platform,

10 right?

11      A.  Yes.

12      Q.  And you spent a year and a half studying that

13 potential migration, right?

14      A.  We spent a year and a half -- not just

15 studying it.  We selected a vendor.  We were working

16 with them on that migration, and a year and a half

17 later, the decision was made that we weren't going to

18 move forward.  I think that was the approximate timing.

19      Q.  You decided not to go forward because you

20 concluded that the migration would be too complex and

21 costly, right?

22      A.  What we concluded was that the HMO platform,

23 given the uniqueness of capitation and our delegated

24 arrangements with our providers, for a -- NICE was

25 designed to do that.



6958

 1          When we looked at other systems, the

 2 enhancements to be able to support that model of

 3 delegation and capitation could have been done, but

 4 they were very costly.  And so the decision was made

 5 we'd spend less money to do what we needed to do to

 6 continue to run the NICE platform and enhance it as

 7 needed -- so very specific to the complexity of the HMO

 8 model.

 9      Q.  In fact, with regard to the United acquisition

10 of PacifiCare, the decision by United to migrate PLHIC

11 from RIMS to UNET was a decision that was really made

12 going in, wasn't it?

13      A.  Well, RIMS really isn't migrating -- RIMS is

14 not migrating to UNET.

15      Q.  But wasn't it assumed that it was going to?

16      A.  There was -- I think the original look was

17 that they would look at moving the RIMS business to

18 UNET.  It would make sense that, if they were going to

19 move it, that would be the platform because it supports

20 the same kind of business as we support on RIMS today.

21      Q.  In 2007, you informed Mr. Smith that the

22 migration from RIMS to UNET wasn't going to -- well,

23 that there would continue to be claims on the RIMS

24 system for years?

25      A.  Right.  I believe I said until 2011, which was
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 1 a pretty good prediction at the time.

 2      Q.  Now, within six months of the acquisition,

 3 United was already moving provider contracts onto the

 4 NDB platform, right?

 5      MR. KENT:  It's vague.

 6      THE COURT:  If you know.

 7      THE WITNESS:  I don't know the timing of that.

 8      MR. STRUMWASSER:  Q.  Well, at the time when there

 9 was this feed from NDB to RIMS, that meant that some of

10 the PacifiCare provider contracts were already on NDB,

11 right?

12      MR. KENT:  There's no foundation for that.  And

13 it --

14      MR. STRUMWASSER:  She testified to the awareness

15 of the feed.  It's a logical inference, I believe.  I'd

16 like her to confirm that.

17      THE COURT:  All right.

18          If you know.

19      MR. KENT:  There's a difference between

20 demographic data and contracts.

21      THE WITNESS:  Correct.

22      MR. STRUMWASSER:  Q.  Okay.  Then within six

23 months of the time that the acquisition closed, the

24 United acquisition of PacifiCare, provider demographic

25 data necessary to service PLHIC claims were being moved
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 1 to the NDB platform, right?

 2      A.  I'd have to look at the documents for the

 3 exact timing, but demographic data was moved to NDB.

 4      Q.  At the time in which there was a feed from NDB

 5 to RIMS, that would have already started to take place,

 6 right?

 7      A.  Yes, that would be the reason for the feed.

 8      Q.  During your testimony Tuesday, you referred to

 9 several times -- several times to measures that

10 PacifiCare has taken to correct its processes, but you

11 weren't specific about when they occurred.  I'd like to

12 ask you about that.

13          You said you took back from Med Plans the

14 processing of POS, right?

15      A.  Yes.

16      Q.  When did that happen?

17      A.  I believe it was sometime in early 2007.

18      Q.  You tightened the Med Plans contract to mirror

19 accuracy metrics that PacifiCare had, right?

20      A.  Yes.

21      Q.  When did that happen?

22      A.  I believe it was late 2007 or late 2008.  I'd

23 have to look specifically.  That's a general recall of

24 the timing.

25      Q.  That's when it would have been put in the
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 1 contract with Med Plans?

 2      A.  Yes.  There were already quality metrics in

 3 the contract.  We tightened up the quality metrics.

 4      Q.  You modified the SLAs, right?

 5      A.  Yes.

 6      Q.  You also modified the SLAs with Lason, right?

 7      A.  United continued to manage the SLAs with

 8 Lason.  We didn't establish separate PacifiCare SLAs.

 9 They tightened SLAs on a regular basis as needed.

10          As I testified, I think, yesterday, our focus

11 really moved to the scorecard and working with Lason on

12 that.  And the SLAs that were in place were fine.  Our

13 challenges were due to the complex process we had

14 created.

15      Q.  When did you implement the scorecard?

16      A.  The scorecard came out of some of the work

17 effort we talked about yesterday through the November

18 meeting and on through, I guess, the March meeting that

19 was also held.  So late 2007, early 2008.

20      Q.  You testified that you implemented FETrain,

21 right?

22      A.  Yes.

23      Q.  You first had AS400, then you implemented

24 FETrain, right?

25      A.  Correct.
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 1      Q.  When did you implement FETrain?

 2      A.  Again, I know I said it yesterday.  I think it

 3 was early in 2008.  But remember, we had already

 4 implemented the AS400, which solved the issue that we

 5 were trying to address.  That was earlier in 2007.

 6      Q.  Now, you testified that the implementation of

 7 FETrain on top of AS400 was for United.  Did I hear

 8 that correctly?

 9      A.  It added the ability to also see the United

10 platforms or for people at United to be able to see the

11 PacifiCare platforms.

12      Q.  But specifically with respect to the former,

13 it was to the benefit of PacifiCare to help you service

14 PacifiCare transactions that FETrain gave you access to

15 the United data, right?

16      A.  I'm sorry.  I didn't understand that question.

17      Q.  Yeah.  I thought that your answer yesterday

18 suggested that it didn't matter to PacifiCare whether

19 it had FETrain; that was really just for the benefit of

20 United.  That would not be a correct statement, would

21 it?

22      A.  No, I don't know that I said it was just -- if

23 I said it was just to the benefit of United, I didn't

24 remember saying that.

25          But it could have helped people at PacifiCare
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 1 too by the ability to see if an errant claim came in

 2 that really needed to go into a United platform.  You

 3 would be able to see that.

 4          But it was more for -- remember, during this

 5 time we were migrating work over to UNET platform.  So

 6 there was probably a greater chance that, at United,

 7 they might get a claim that really needed to be

 8 funneled back to PacifiCare.  So they could see our

 9 platforms as well.

10      Q.  You testified yesterday that you incentivized

11 your claims processors with accuracy and productivity

12 incentives.  Do you recall that?

13      A.  Yes.

14      Q.  When did that happen?

15      A.  That was a program that was added across all

16 of United transactions in -- I believe it was Q3 2008.

17 We had focused on quality before.  It wasn't a change

18 in the focus.  We just really wanted to come up with a

19 new approach and a way to incentivize our staff around

20 their quality and their production performance.

21      Q.  You testified that you started weekly audits

22 of 200 claims a week.  Do you recall that?

23      A.  Well, we actually did auditing prior to

24 United.  It wasn't that we didn't audit prior to

25 United.  I was referring to, you know, the sample that
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 1 was used by the United team.

 2          So that wasn't started after the -- the group

 3 that did it changed areas, and we moved to the United

 4 methodology.  But we also did audits prior to the

 5 acquisition.

 6      Q.  When did you move to the United methodology?

 7      A.  Throughout 2006.

 8      Q.  You said that you developed preexisting

 9 condition specialists, modified training on pre-ex

10 conditions, and revised your pre-ex policies.  Do you

11 recall that?

12      A.  Yes.

13      Q.  When did those things happen?

14      A.  Over a period of time through 2007 and 2008,

15 we always continued to look at are there additional

16 things we can do to improve our processes that was laid

17 out in the corrective action plan.  So various

18 activities happened at different times through 2007 and

19 2008.

20      Q.  Ms. Vonderhaar, am I correct, you said you had

21 designated two people as pre-ex specialists?

22      A.  A small number of people, I believe I said.

23      Q.  When were they so designated?

24      A.  Can I take a minute to look back at the pre-ex

25 document?
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 1      Q.  Sure.

 2      A.  April 14th of 2008.

 3      Q.  When did you modify the training of pre-ex

 4 conditions?

 5      A.  Can I reference the date again?

 6      Q.  Please.

 7      A.  Just looking back -- and this was what I was

 8 wanting to get to.  When we do training at different

 9 points -- so you can see, for example, in December of

10 '06, we trained our staff on the six-month exclusionary

11 period.  There was training on remark codes later.  We

12 put a policy together for pre-ex.  They would have been

13 trained on that when that was completed.

14          Then we continue to provide ongoing training,

15 particularly as we institute our focused audits.  We

16 would look at root cause.  So were there additional

17 items that the staff needed to be trained on?

18          So, you know, I can't say it was any one time

19 that we trained our staff.  It was an ongoing process.

20      Q.  You said you revised your pre-ex policies.

21 When did that happen?  Feel free to consult.

22      A.  Thank you.

23          I don't -- I don't recall or see the exact

24 date.  It was in 2008.

25      Q.  You also testified yesterday you changed your
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 1 procedures for calculation of interest, right?

 2      A.  I wouldn't say we changed our procedures for

 3 the calculation of interest necessarily.  I guess we

 4 did in the sense that we created a calculator, for

 5 example, and did ongoing retraining.

 6      Q.  So when -- to the extent you may have said

 7 yesterday that you changed your procedures, you mean

 8 you implemented this calculator?

 9      MR. KENT:  No foundation, it's argumentative.

10      THE COURT:  Could you read the question back?

11          (Record read)

12      THE COURT:  I'll allow it.

13      THE WITNESS:  That was one of the things that we

14 did.  That was the primary thing that we did that

15 really made a difference for our staff.

16          There wasn't so much a procedural change.

17 Other than that, what we did was continued focus on

18 where we're having issues around interest payments,

19 again, doing retraining, looking at our results by

20 individual, giving individuals feedback.

21          We just -- we got to the point that we felt

22 like we also wanted to do something more systematic.

23 We were not getting where we wanted to be, so we

24 implemented that calculator to help them.

25      MR. STRUMWASSER:  Q.  When did the calculator
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 1 become operational?

 2      A.  I believe that was also in 2008.

 3      MR. STRUMWASSER:  This is a good place, your

 4 Honor.

 5      THE COURT:  Okay.  1:15?

 6      MR. STRUMWASSER:  Sure.  We're in good shape here.

 7      THE COURT:  We are?

 8      MR. STRUMWASSER:  Yes.

 9          (Whereupon, the luncheon recess

10           was taken at 11:50 a.m.)
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 1                    AFTERNOON SESSION

 2                        ---o0o---

 3          (Whereupon, the appearance of all parties

 4           having been duly noted for the record,

 5           the proceedings resumed at 1:20 p.m.)

 6      THE COURT:  Go back on the record.

 7      MR. STRUMWASSER:  Q.  Ms. Vonderhaar, you've

 8 testified yesterday and before that you were

 9 consistently meeting your internal turnaround times for

10 PLHIC PPO claims processing, right?

11      A.  My testimony was around -- yes, for the RIMS

12 business, yes, which would include PLHIC processing.

13      Q.  Okay.  And you believe that was true for 2006?

14      A.  From a new day turnaround time standpoint?

15      Q.  Okay.

16      A.  Is that your question?

17      Q.  Okay.  It can be now.

18      A.  Based on the data I have, yes.

19      Q.  And for 2007?

20      A.  Based upon our inventory data, yes.

21      Q.  And 2008?

22      A.  Yes.

23      Q.  Do you recall hearing in around April 2006

24 that claims turnaround times were at a point where

25 members might be balance billed?
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 1      A.  Might be what?

 2      Q.  Balance billed.

 3      A.  I don't recall back that far.  Again, if

 4 there's something I can look at, I'd be happy to do

 5 that.

 6      Q.  Why don't you help us by telling us all what

 7 balance billing is.

 8      A.  Well, balance billing would be that there's a

 9 balance left on the bill that the customer would need

10 to pay, the enrollee would need to pay.

11      Q.  And the problem here is that, if the provider

12 hasn't been paid the amount under the contract, he or

13 she may bill the member for the service, right?

14      MR. KENT:  Incomplete hypothetical.

15      THE COURT:  I'll allow it.

16      THE WITNESS:  That could happen.

17      MR. STRUMWASSER:  I'd like to show the witness

18 Exhibit 410 in evidence.

19          (Department's Exhibit 410 referenced)

20      THE COURT:  Let the record reflect I don't see any

21 green.

22      MR. STRUMWASSER:  Pardon me, your Honor?

23      THE COURT:  Do you see what it says at the top?

24      THE WITNESS:  Okay.

25      MR. STRUMWASSER:  Q.  Does this refresh your
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 1 recollection about a time in 2006, shortly after the

 2 integration changes began, that claims turnaround times

 3 were at a point where United thought members might be

 4 balance billed?

 5      A.  This said it could be happening.  It doesn't

 6 say which product.  This looks like it was addressing

 7 multiple products not specific to PLHIC.  And it said

 8 it could be happening.  That could mean some of the

 9 claims were going over the timing, yes.

10      Q.  And we have a "Claims Comments:  Agree this

11 could be happening."  Would that be Mr. Nakashoji

12 responding?

13      A.  Yes, it appears to be.

14      Q.  Do you recall a time when you heard that the

15 RIMS network was -- RIMS rework levels were at what you

16 would have called unacceptable levels?

17      A.  Sounds like you're probably looking at

18 something that says I did.

19      Q.  Let's take a look at Exhibit -- oh, no.  It's

20 still in 408, which you have in front of you, Page 2,

21 7619.

22      THE COURT:  408?

23      MR. STRUMWASSER:  408.

24      THE WITNESS:  We looked at that earlier?  Oh, here

25 it is.  Yes.



6971

 1      MR. KENT:  I'm sorry.  Where in the document?

 2      THE COURT:  This one.

 3      MR. KENT:  Got it.

 4      MR. STRUMWASSER:  7619.

 5      MR. KENT:  Okay.

 6      MR. STRUMWASSER:  The second bullet under "Meeting

 7 Objectives."

 8      MR. KENT:  Thank you.

 9      THE WITNESS:  Okay.

10      MR. STRUMWASSER:  Q.  Do you recall a time in 2007

11 when RIMS rework inventories were at an unacceptable

12 level?

13      A.  I didn't write this, but from my

14 perspective -- this was during the time when we had the

15 ramp-up of rework volumes, and we were addressing that

16 through adding additional staff -- you know, any rework

17 volume in my book is unacceptable.  But we were trying

18 to address reworks due to a variety of cleanup

19 initiatives.  We were going overboard to try to make

20 sure we clean things up and process claims

21 appropriately.

22      Q.  The next sentence reference to RIMS aged

23 inventory.  Is that still a reference to reworks, or is

24 that the new day stuff?

25      A.  That would actually be a combination of --
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 1 could be a combination of both.

 2      THE COURT:  Off the record.

 3          (Discussion off the record)

 4      MR. STRUMWASSER:  Q.  Ms. Vonderhaar, would having

 5 $15 million in RIMS aged inventory greater than 60 days

 6 affect your turnaround times?

 7      A.  This is dollars.  Turnaround time relates to

 8 the number of claims, so in my mind, they're not

 9 directly connected.

10          If you had a larger inventory -- so if you had

11 more reworks, for example, it would impact that number.

12 But I don't necessarily correlate them.  There could be

13 different reasons for your dollars and inventory being

14 higher.  It could be a mix of claims coming through.

15 It could be a variety things.

16      Q.  Did you just say that if you had a lot of

17 reworks, it would impact your turnaround times?

18      A.  No, the dollars in inventory.

19      Q.  But whether or not you had a lot of reworks

20 cannot affect your turnaround times, right?

21      A.  For new day claims processing, no.

22      MR. STRUMWASSER:  Let's take a look together at

23 Exhibit 546 in evidence.

24          (Department's Exhibit 546 referenced)

25      THE WITNESS:  Okay.
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 1      MR. STRUMWASSER:  Q.  So on the bottom of 3118 and

 2 continuing -- excuse me -- 8118 and continuing on to

 3 the next page, we have an e-mail from James Frey

 4 saying -- reporting the results of a survey of 100

 5 California small group brokers -- 150, excuse me,

 6 conducted the previous month, which would have been

 7 March of '07.  Do you see that?

 8      A.  Yes.

 9      Q.  Is this the survey that you recalled having

10 heard about or seen?

11      A.  It looks like a summary of that survey.

12      Q.  And when it came to answering the least timely

13 and accurate claims payment, 86 out of 150 said that

14 PacifiCare/UnitedHealthcare had the least timely and

15 accurate claims payment.  Is that consistent with your

16 recollection?

17      A.  This is a summary.  I assume that's correct.

18      Q.  Is it consistent with your recollection at the

19 time?

20      A.  I don't really remember the number from

21 before.  It wasn't something I focused on.

22      Q.  Do you recall whether, during the March 2007

23 period, you were meeting your turnaround time goals?

24      A.  Based on -- per PLHIC, based on my metrics,

25 yes.
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 1      Q.  Do you remember discussing in mid 2007 a

 2 number of issues that have driven the deterioration of

 3 average days from incurral through adjudication?

 4      A.  Again, looks like you're reading from

 5 something that I wrote.  I don't remember, but

 6 possibly.

 7      MR. STRUMWASSER:  Okay.  Let's take a look at a

 8 document I'm going to ask to be marked as -- 604?

 9      THE COURT:  605, an e-mail with a top date of

10 August 8th, 2007.

11          Can I remove the confidentiality designation?

12          (Department's Exhibit 605, PAC0602258

13           marked for identification)

14      MR. KENT:  Yes.

15      THE WITNESS:  Okay.

16      MR. STRUMWASSER:  Q.  You recognize the e-mail?

17      A.  I remember the list at the bottom.

18      Q.  Okay.  And you write, "In response to

19 questions from Dan, there are a number of issues that

20 have driven the deterioration of average days from

21 incurral through adjudication."

22          Incurral is the date the claim is received; is

23 that right?

24      A.  Actually, I believe incurral is when the

25 service was incurred.  So it's the look from -- I
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 1 believe.  I'm not a financial person.  I think it's

 2 from when the service was received until when we paid

 3 that claim.

 4      Q.  And adjudication would be the same date you

 5 use for the end of the turnaround time period?

 6      A.  Yes.

 7      Q.  You've listed the issues that have contributed

 8 to that deterioration?

 9      A.  Yes, across all three of our platforms, yes.

10      Q.  So EPDE implementation specifically for RIMS

11 was one such cause of the deterioration?

12      A.  Correct.

13      Q.  An DocDNA for correspondence was a cause of

14 deterioration across all platforms?

15      A.  Yes, as we've talked about.

16      Q.  And repricing through United was a cause of

17 deterioration specifically for RIMS?

18      A.  Yes.

19      Q.  What does the phrase "repricing through

20 United" mean?

21      A.  "Repricing through United" means that, if we

22 had an opportunity to price our claims utilizing United

23 contracts -- because we were now part of United, so we

24 wouldn't have had them in our system necessarily -- we

25 could use a system called PPO1 to price those claims.
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 1      Q.  And that would take more time?

 2      A.  It looks like it did take some -- a little

 3 more time.  I'm not sure of the actual amount of time.

 4      Q.  And then late receipt of EDI claims for all

 5 three platforms you identify as a contributing factor?

 6      A.  Yes.

 7      Q.  What does that refer to, this "late receipt of

 8 EDI claims"?

 9      A.  We talked about the move of the EDI claims

10 through UFE, the United Front End.  And I testified

11 that there were some claims that came to us late as a

12 result of that implementation.

13      Q.  So this would be delays attributable to UFE?

14      A.  Yes.

15      Q.  Then the Lason transition is identified as a

16 cause of delay for all three platforms?

17      A.  Yes.

18      Q.  That would be the transition of the mailroom

19 functions that we've discussed previously?

20      A.  Yes, it would.

21      Q.  You recall saying in the middle of 2007 that

22 claims had not met their turnaround times for rework

23 claims for some time?

24      A.  Are you referring to this document?

25      Q.  No.  You recall at any time, roughly in the
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 1 middle of 2007, saying that claims had not met its

 2 turnaround times for rework claims for some time?

 3      A.  I would expect I would have said that.  As we

 4 said, we were working through a large volume of rework

 5 claims at that time.

 6      MR. STRUMWASSER:  406, your Honor, an agenda

 7 dated --

 8      THE COURT:  Is this a new one?

 9      MR. STRUMWASSER:  Yes.

10      THE COURT:  606.

11      MR. STRUMWASSER:  606, thank you -- an agenda

12 dated June 25, '07.

13      THE COURT:  606 is an agenda and minutes with a

14 date of June 25th, 2007.

15          (Department's Exhibit 606, PAC0831819

16           marked for identification)

17      THE WITNESS:  Okay.

18      MR. STRUMWASSER:  Q.  So on the second page, 1820,

19 we have "Provider Demographic/Returned Check Issue."

20 That's your issue, right?

21      A.  Well, I don't know that it was my issue.  It

22 was my responsibility to address whatever the issue was

23 as it related to the claims process.

24      Q.  Who decided that was your responsibility?

25      A.  I'm sorry?
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 1      Q.  Who decided that that was your responsibility?

 2      A.  Well, my responsibility related to provider

 3 demographic/returned check issues was to process

 4 claims, once those were corrected.  And that would be

 5 my responsibility.  I don't know that anyone assigned

 6 it to me.

 7      Q.  Do you know who put together these agendas, or

 8 specifically this one, 606?

 9      A.  Well, looks like Jan Wold was the scribe of

10 the document.  This looks to me as if it was a write-up

11 of a meeting versus -- it might have been the start

12 agenda, but it also had what happened at the meeting.

13      Q.  So does this correspond to a presentation you

14 made on this issue?

15      A.  I don't think I made a presentation.  This was

16 a meeting where we gave updates on various topics.

17      Q.  And these are things that were said during

18 that?  Do you recall?

19      A.  These would have been a summary of things that

20 were said during that meeting.

21      Q.  The last bullet, "Ellen reports we are now

22 able to meet expected TATs which has not been the case

23 for some time," do you recall saying that?

24      A.  I don't recall this specific meeting.

25 However, as I was saying, we knew during the time
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 1 period before this, given the large volume of reworks

 2 that came in, we didn't expect to meet our turnaround

 3 times.  This shows me that we're starting to work

 4 through that bubble of reworks.  This, in my mind, is

 5 good news.

 6      Q.  "Also swirl around claims seems to have

 7 subsided."  What's the swirl around claims?

 8      A.  I don't recall an event with that one

 9 statement.

10      Q.  Was there anything relevant to this that was

11 subsiding at this time?

12      A.  I don't recall that statement.

13      Q.  Do you recall a backlog in customer care

14 queues in 2007 that was critically impacting

15 PacifiCare's ability to meet turnaround time goals?

16      A.  I believe I recall something about customer

17 service having some backlogs.  I can't remember what

18 turnaround time goals that was referencing.  Again, if

19 there's something I could look at --

20      MR. STRUMWASSER:  Let's look at 545 in evidence.

21          (Department's Exhibit 545 referenced)

22      THE WITNESS:  Okay.

23      MR. STRUMWASSER:  Q.  You see in the third item,

24 the "Claims Integration Process Issues"?  "Steve" is

25 Steve Parsons here?
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 1      A.  Yes.

 2      Q.  You say that, "Ellen is concerned with a

 3 backlog in the Customer Care queues.  The aged claims

 4 in these queues are critically impacting our ability to

 5 meet TAT goals."

 6          Does that refresh your recollection as to a

 7 problem with customer care queues in 2007?

 8      A.  I do see in the third bullet point my

 9 reference to Padraig, who is my director for Ireland.

10 That would be relating to HMO increases.  I don't

11 recall that this is specific to PLHIC.  I believe it

12 was more on the HMO side.

13      Q.  Exclusively or "more on"?

14      A.  I would say primarily.  I remember a plan with

15 customer service on the HMO platforms, a work-down

16 plan.  I don't recall that we had to have that up for

17 PLHIC.

18      Q.  I have some more general questions for you

19 about turnaround times.

20          First of all, turnaround times are based on a

21 random sample of claim files, right?

22      A.  No.  Turnaround times are based on claims

23 actually processed in the RIMS platform.

24      Q.  100 percent sample of them or something less?

25      A.  It's not a sample.  It's pulled from claims
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 1 that are in inventory in the RIMS platform or other

 2 platforms that we manage across my areas.

 3      Q.  Now, you're Exhibit 5227 that you provided

 4 yesterday, do you have that handy?

 5      A.  "Handy" might not be the right --

 6      Q.  By the way, the note says that from July of

 7 '06 through February of '08 it includes non-PPO

 8 commercial products.  Does that mean it includes HMO?

 9      A.  No, because this is specific to the RIMS

10 platform.

11      Q.  POS?

12      A.  I don't believe POS was included because, if

13 it was, these numbers wouldn't look this good.

14      Q.  So what is here that is not PPO?

15      A.  There is some ASO product, as well as, I

16 believe, med supp, and senior supp products.

17      Q.  And am I correct that you believe the presence

18 of those data do not impair conclusions drawn from

19 these data about PPO performance?

20      A.  That's true.

21      Q.  Now, 5227 shows that during '06, '07 and '08

22 you had some very high 20-day TAT rates, often above 98

23 percent, right?

24      A.  Yes, that's true.

25      Q.  Yet during 2006 through 2008, you had major
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 1 customer provider and regulatory problems, didn't you?

 2      MR. KENT:  No foundation.

 3      THE COURT:  If you know.

 4      MR. KENT:  It's also compound.

 5      THE COURT:  All right.  Sustained.

 6      MR. STRUMWASSER:  Q.  In between 2006 through

 7 2008, you had major regulatory problems, didn't you,

 8 "you" being PacifiCare Life and Health Insurance

 9 Company?

10      MR. KENT:  No foundation, vague.

11      THE COURT:  If you know.

12      THE WITNESS:  I couldn't speak to "major."

13      MR. STRUMWASSER:  Q.  You had regulatory problems,

14 right?

15      A.  We had topics we were working through with the

16 regulator, sure.

17      Q.  Including having been cited by CDI for taking

18 too long to process tens of thousands of claims, right?

19      MR. KENT:  Argumentative, no foundation.

20      THE COURT:  If you know.

21      THE WITNESS:  I'm not a regulatory person.  I

22 can't really speak to that.

23      MR. STRUMWASSER:  Q.  So if the -- so let me get

24 this straight.

25          You don't know whether or not the Department
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 1 of Insurance cited PLHIC for taking too long to process

 2 tens of thousands of PPO claims?

 3      A.  I'm aware of them citing us, yes, sure.

 4      Q.  You also had during this '06-to-'08 period a

 5 lot of rework of claims, right?

 6      A.  During this period, we reworked -- yes, we did

 7 rework quite a few claims.

 8      Q.  And you also had a lot of complaints during

 9 this period from providers, did you not?

10      MR. KENT:  It's argumentative.  It's also vague.

11      THE COURT:  If you know.

12      MR. KENT:  I mean, "a lot"?

13      THE COURT:  Yes.

14      THE WITNESS:  I don't know if there were a lot.

15      MR. STRUMWASSER:  Q.  You don't know whether there

16 was an unusually high rate of complaints from providers

17 during this period?

18      A.  I couldn't really comment on that.

19      Q.  I'm not asking you to comment.  I'd like to

20 know whether you know whether or not there was an

21 unusually high rate of complaints from providers during

22 this period.

23      A.  From PLHIC, I'm just not sure if I recall it,

24 more or less.  I just don't really know.

25      Q.  Are you aware that there was a complaint from
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 1 the California Medical Association to the Department of

 2 Insurance regarding, among other things, the timeliness

 3 of PLHIC claim processing?

 4      THE COURT:  Are you asking her if she was aware at

 5 the time or if she's aware now?

 6      MR. STRUMWASSER:  Aware now is good.

 7      THE WITNESS:  I think all of us are aware of all

 8 of these topics given, you know, the amount of time

 9 that's gone by.

10      MR. STRUMWASSER:  Q.  Of course you were having,

11 during this '06 to '08 period, problems with Lason,

12 right?

13      A.  We were working with Lason to improve their

14 performance.  I continue to say it's important to

15 remember that our focus -- there was a front-end piece

16 of the process.  So they were delaying claims coming to

17 us for a period of time.

18          But again, we were still very focused on -- in

19 our area -- getting those claims out the door as soon

20 as we could.  And as you can see, we were meeting our

21 turnaround times.

22      Q.  You were frustrated by the performance of

23 Lason, right?  That's your testimony, isn't it?

24      A.  You know, that's my job to be frustrated when

25 anyone in my area or a vendor is not anywhere where I
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 1 would like for them to be.

 2      Q.  You were frustrated with the performance of

 3 Duncan, were you not, during this period?

 4      A.  I was frustrated that checks didn't go out,

 5 for example, sure.  I was not very engaged in the

 6 Duncan process, so I'm not sure I was frustrated with

 7 them but frustrated that we had an issue.

 8      Q.  You were frustrated with Med Plans, weren't

 9 you?

10      A.  I guess I would answer the same way.  Whether

11 it's internal or external, if someone's not meeting my

12 expectations, still today, I would be frustrated.

13      Q.  Yet during that period, your TATs look great,

14 don't they?

15      A.  Well, I think that's a great -- says a lot for

16 our team because that's why we were frustrated.  We're

17 trying to push our vendors.  We're trying to improve

18 our processes.

19          As I stated yesterday, it was -- those issues

20 were more about -- with Lason in particular, our 10-day

21 was being impacted.  We didn't want that to happen.  We

22 needed to throw overtime to get those claims through.

23 We didn't want that to happen.  We continued to work

24 with Med Plans.  Those were the right things to do in

25 that scenario.
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 1      Q.  So we talked about the regulatory issues and

 2 the provider issues and the vendor issues and the

 3 broker issues.  And am I correct in interpreting from

 4 your last answer that none of that, juxtaposed against

 5 your TATs, suggest that your metric may not be

 6 accurately portraying the relevant reality?

 7      A.  No, absolutely not because this metric is

 8 looking at -- for new day claims, which is critical,

 9 there's a high volume; we process a high volume of new

10 day claims.  It's really important to get those through

11 on a timely basis.

12          And I think it speaks to the fact that the

13 issues we talked about impacted some claims, but the

14 majority of claims went through as they should have

15 during that time.

16      Q.  Ms. Vonderhaar, would you agree that your TAT

17 metrics are insensitive to the magnitude of a delay in

18 a claim beyond 20 working days?

19      A.  I'm not sure what you mean by that question.

20 Could you rephrase that for me?

21      Q.  Sure.  If one claim takes 21 days to get

22 processed and another claim takes 21 weeks to get

23 processed, they have exactly the same impact on your

24 TATs, don't they?

25      A.  Well, this -- so this does show the percentage



6987

 1 of claims.  This metric shows the percentage of claims

 2 that are processed during that time.  We look

 3 diligently every day at claims that would go over that

 4 time frame.  We're very well aware of those.  We

 5 address those regularly.

 6          We don't portray to be perfect in getting

 7 everything out.  We're never going to get 100 percent

 8 out within these turnaround times.  But again, we're

 9 very focused on any claims that exceed this time frame.

10 Again, this is a key driver of our performance.

11      Q.  Ms. Vonderhaar, if I was unclear, please tell

12 me.  I would like an answer to my question.

13          If one claim takes 21 days and another claim

14 takes 21 weeks, both claims have the same impact on

15 your TATs as those metrics have been reported here by

16 you?

17      MR. KENT:  Argumentative.

18      THE COURT:  Overruled.

19      THE WITNESS:  That's true.  Again, that doesn't

20 mean we had a lack of focus on those claims.  We would

21 have more focus on those claims.

22      MR. STRUMWASSER:  Q.  And if one claim takes 21

23 days and another claim takes 31 days, those two claims

24 would have the same impact on your TATs, right?

25      A.  Yes.
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 1      MR. KENT:  Objection, vague.  This particular

 2 metric?

 3      THE COURT:  Yes, he's obviously talking about that

 4 metric.

 5      MR. KENT:  Okay.

 6      THE COURT:  And the answer was "yes."

 7      THE WITNESS:  For this metric, yes.

 8      MR. STRUMWASSER:  Q.  Even though the difference

 9 between 21 days and 31 days is making and missing the

10 legal deadline, right?

11      A.  Correct, which is why we stay very focused on

12 any claims that are going over the 21 days because we

13 know, if they get to 31, we pay interest.  And that

14 wouldn't be what we would want to do.

15      Q.  And your TAT calculations are also insensitive

16 to the consequences of late payments, right?

17      A.  I'm not sure what you mean.  Can you describe

18 that again?

19      Q.  For example, if a delay was so long that a

20 physician refused to see a patient or a member, that

21 delay would be reflected in a TAT exactly the same as a

22 delay that was one day late with no adverse

23 consequences on anybody?

24      A.  Yes, because this is not that measure.  This

25 is a measure of looking at how many claims do we get
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 1 through within 10 or 20 days.

 2      Q.  Right.  And if the delay led to balance

 3 billing, that claim would have the same effect on TAT

 4 as a claim that would not lead to balance billing,

 5 right?

 6      MR. KENT:  This is now argumentative.

 7      THE COURT:  Sustained.

 8      MR. STRUMWASSER:  Q.  Am I correct that delays in

 9 processing rework claims is not -- well, strike that.

10 We've got that answer.

11          TAT is insensitive to whether a claim was paid

12 correctly, right?

13      A.  Right.  This doesn't measure -- this is a

14 measure around inventory.

15      Q.  In fact, you had a problem with Med Plans, did

16 you not, because claims processors were denying claims

17 in order to get through them faster, right?

18      A.  There were some times where we had that

19 concern.  I don't know that that was ever validated.

20      Q.  If -- we can pull the exhibit.

21      MR. KENT:  Why don't we pull the exhibit.

22      MR. STRUMWASSER:  Fair enough.

23      THE COURT:  Which exhibit?

24      MR. STRUMWASSER:  560.

25          (Department's Exhibit 560 referenced)
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 1      MR. STRUMWASSER:  Q.  Do you see at the bottom of

 2 the first page of Exhibit 560 Ms. Andrews' impression

 3 that Med Plans takes the, quote, "easy way out,"

 4 unquote, "and denys instead of processing claims

 5 because our processors are paid piece rate"?  Do you

 6 see that?

 7      A.  Bottom of the first page?

 8      Q.  Bottom of the first page continuing on the

 9 second page?

10      A.  Oh.

11          Yes.  So that's reason I answered the way I

12 did.  This says it was Raynee's impression.  I don't

13 remember seeing anything -- if I did, I don't remember

14 seeing anything documented that actually said that was

15 the case.

16      Q.  Didn't you object to the claims processors

17 being paid on a piece-rate basis for that reason?

18      A.  There were a variety of reasons that we

19 decided to change the methodology for payment,

20 primarily around quality.  It wasn't predicated on that

21 issue, necessarily.

22      Q.  This is an issue of quality.  Erroneous denial

23 of a claim is an issue of quality; is it not?

24      A.  Yes.  Again, I don't know that there was

25 validation that that was truly an issue.  I think we
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 1 were concerned, and rightly so, that we had their

 2 contract structured in such a way that they were to

 3 focus around quality, whatever that was.  And that was

 4 the intent of revising the contract.

 5      Q.  To the extent that there were claims that were

 6 denied simply to get through them by the Med Plan

 7 examiners, those would have favorably affected your

 8 TATs, would they not?

 9      A.  If that were the case, yes.  But I don't know

10 that that was the case.

11      Q.  Let's talk about your metrics to measure the

12 accuracy of claim payment.  You have presented two

13 measures here, the underpayment claims accuracy, or

14 UPCA, and the dollar accuracy rate, or DAR, right?

15      A.  Yes.

16      Q.  And UPCA is presented in 525 and DAR in 526,

17 right?

18      THE COURT:  I think --

19      MR. STRUMWASSER:  5226, and 5225.

20      THE COURT:  Yes.

21      MR. STRUMWASSER:  Let me do that again.

22      Q.  UPCA is presented in 5225, right?

23      A.  Yes.

24      Q.  And DAR in 5226?

25      A.  Yes.
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 1      Q.  Now, with respect to UPCA, we confirmed that

 2 it measures only underpayment not overpayment, right?

 3      A.  This chart, yes, referenced just underpayment.

 4      Q.  And it does not capture underpayments that

 5 were detected during the rework process, right?

 6      A.  These charts, the quality process represents a

 7 sampling of claims that were processed during a

 8 particular time.  What it reflects is, if we paid that

 9 claim correctly at that time based on the information

10 we had in hand, how the system was loaded, other tools.

11          If a rework were to come through, it could be

12 included in the sample.  But again, it would show if

13 the rework was processed at that time correctly.  These

14 are standard metrics in our industry.

15      Q.  So let's talk about DAR.  Do you know whether

16 the figures prepared in your Exhibit 5226 represented

17 a -- represent a weighted or unweighted calculation of

18 DAR?

19      MR. KENT:  Objection, vague.

20      THE COURT:  Overruled.  I do recall that in some

21 other document they talked about it being weighted.  So

22 it must have some meaning.  If she knows what the

23 meaning is --

24      MR. KENT:  I don't know if we're all on the same

25 page of what "weighted" is.  That's my concern.
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 1      THE COURT:  Okay.  Well, maybe he can ask her in

 2 this context.

 3      MR. STRUMWASSER:  Q.  Yes.  In this context, do

 4 you know whether these figures are the weighted or

 5 unweighted DARs?

 6      A.  They should be the weighted DARs.

 7      Q.  Now, DARs and UPCAs are calculated from a

 8 stratified random sample, right?

 9      A.  Yes, that's correct.

10      Q.  And then you, that is to say PacifiCare,

11 extrapolates the results of that random sample to the

12 full population, right?

13      A.  Right, consistent with other healthcare

14 organizations, very standard process.

15      Q.  Right.  Do you know the actual formula by

16 which the DAR is calculated?

17      A.  Wow, I wish I was a statistician.  No.  We

18 have a quality team.  I talked about the value they

19 bring to us that does all the detail around

20 statistically valid samples, how -- what all goes into

21 this.  So they really are experts around the data, and

22 that's their role.

23      MR. STRUMWASSER:  Let me ask to have marked as our

24 next in order --

25      THE COURT:  607.
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 1      MR. STRUMWASSER:  -- 607, a document entitled

 2 "2008 Claim Quality Programs and Recommended Changes:

 3 Discussion Document."

 4      THE COURT:  2008 is the best date you have on it?

 5      MR. STRUMWASSER:  I may have better -- yeah, the

 6 copy we have, the metadata reveals that Ms. Vonderhaar

 7 is the custodian, and it was attached to an e-mail

 8 dated December 17, '07.

 9      THE COURT:  All right.  I'm going use that date

10 unless you come up with something different.

11          And the confidentiality I assume you want to

12 deal with some other time?

13      MR. KENT:  Yes, your Honor.  Thank you.

14          (Department's Exhibit 607, PAC0126702

15           marked for identification)

16      THE WITNESS:  Okay.

17      MR. STRUMWASSER:  Q.  Recognize this document?

18      A.  Barely.

19      Q.  Let's take a look at the last page, 6713.  You

20 see there the formulas for calculating the DAR?

21      A.  Yes.

22      Q.  Okay.  So we'll just take the top one.  The

23 DAR is a fraction or a ratio, right?

24      A.  Yes.

25      Q.  And the numerator is total paid charges in
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 1 population minus the absolute value of the sum of

 2 weighted overpayments and weighted underpayments,

 3 right?

 4      A.  Yes.

 5      Q.  And the denominator is the total paid charges

 6 in the population, right?

 7      A.  Correct.

 8      Q.  Weighted overpayments and weight underpayments

 9 have opposite signs?  Weighted underpayments would be

10 negative, and weighted overpayments would be positive,

11 right?

12      A.  Correct.

13      Q.  And that's why they use the absolute value

14 sign, so as to assure that the result of the addition

15 is positive, right?

16      A.  Sure, yes.

17      Q.  So would you agree that, in this calculation,

18 DAR is essentially using overpayments and underpayments

19 as netting the two out?

20      A.  I'm sorry.  I can't address that.  I don't do

21 the calculations.  They don't -- I don't believe they

22 net out because, if they did, we really wouldn't have

23 much data.  But I'm not sure.

24          Again, I don't do the quality statistical

25 analysis, so I'm not sure I can help answer that
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 1 question.

 2      Q.  You're a user of DAR, right?

 3      A.  I'm a user of the DAR statistics, yes.

 4      Q.  You're the sponsor of these calculations

 5 today, right, in this proceeding?

 6      MR. KENT:  Objection, argumentative.

 7      THE COURT:  I don't know what that means.

 8 Sustained.

 9      MR. STRUMWASSER:  I'm going to ask you a

10 hypothetical, and let's see if we together can work our

11 way through the calculation of a DAR.

12          I'm going use the easel here, your Honor, if

13 that's all right.

14      THE COURT:  Sure.

15      MR. STRUMWASSER:  Q.  I'm going ask you to assume,

16 Ms. Vonderhaar, that the entire population consists of

17 two claims, A and B.  Okay?  And I'm going to ask you

18 to assume that each one of them has an amount due, a

19 correct amount that would actually be due if it was

20 paid correctly, of $500.  Okay?  The correct payment in

21 both cases would be 500.

22          Are you with me?

23      A.  Yes.

24      Q.  And I'm going to ask you to assume that the

25 actual payment on A is 600 and on B is 400.  Are you
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 1 with me?

 2      A.  Yes.

 3      Q.  So A was overpaid by $100, and B is underpaid

 4 by 100.  Okay?

 5          So the overpayment for A would be $100, and

 6 for B there is no overpayment.  Right?

 7      A.  Correct.

 8      Q.  The underpayment for A would be zero and for B

 9 would be minus $100, right?

10      A.  Yes.

11      Q.  So the absolute value, I'm going to abbreviate

12 just a little bit, over plus under, for the two --

13 let's total the two claims.

14          We have $1,000 worth of claims that have

15 actually been presented, and we have $1,000 that have

16 actually been paid.  We have a total of overpayments of

17 100, and we have a total underpayments of minus 100.

18 So the sum of over and under would be zero.  And the

19 absolute value of that number would be zero, right?

20      MR. KENT:  Objection, no foundation.

21      THE COURT:  Overruled.  Mathematics, take official

22 notice of so far.

23      MR. KENT:  Well, then the question is not relevant

24 then.

25      THE COURT:  I'll allow it.
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 1      MR. KENT:  I mean, if we need to bring in somebody

 2 from the quality team or an expert to talk about this,

 3 I guess we'll do it.  This witness has already said she

 4 doesn't do the calculation.

 5      MR. STRUMWASSER:  Well, if we're not going to have

 6 526 -- 5226 offered into evidence, then we can stop.

 7      MR. KENT:  It's going to be offered into evidence.

 8      MR. STRUMWASSER:  Then I think I'm entitled to

 9 determine whether it is a useful metric for any

10 purpose.

11      THE COURT:  All right.  I'll allow it.

12      MR. STRUMWASSER:  Q.  So would you agree,

13 Ms. Vonderhaar, just simple arithmetic here, the

14 absolute value of the sum of the over and the under is

15 zero, right?

16      A.  Yes.

17      Q.  So now we can calculate the DAR is going to be

18 1,000, minus zero, over 1,000.  Right?

19      A.  Yes.

20      Q.  And that's going to be 100 percent, right?

21      A.  Yes.

22      Q.  So in a situation in which you have paid

23 neither claim correctly, if this is a total population,

24 your DAR would be 100 percent, right?

25      MR. KENT:  No foundation.
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 1      THE COURT:  Overruled.

 2      THE WITNESS:  Again, I don't -- I haven't made the

 3 calculations.  Our quality team does that.  I really

 4 would need them to answer this question because they're

 5 the ones who do the -- who derive how we calculate this

 6 metric.

 7      MR. STRUMWASSER:  Q.  Would you agree,

 8 Ms. Vonderhaar, that, if in fact that is the way they

 9 would calculate this hypothetical, that the DAR is not

10 accurate?

11      MR. KENT:  Argumentative, calls for speculation.

12 "If that's way they did it?"  That's not a proper

13 question.

14      THE COURT:  Well, I think you're asking the wrong

15 person.

16      MR. STRUMWASSER:  I'm asking her now as the user,

17 not the producer.

18      THE COURT:  As a user, if that was the way they

19 did it, would that be very meaningful to you in

20 determining your --

21      THE WITNESS:  Again, I would just say that the

22 data they provide us today is consistent with industry

23 standards.

24          We're -- it's reviewed by external auditors to

25 make sure that the data is correct, the recommendations
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 1 around the drivers are correct.  So the data they

 2 provide me is very valuable.  I see detail from this as

 3 well on exactly which claims we had in error.  I can

 4 see at that point if there's an overpayment or

 5 underpayment.  This is very valid data for me.

 6      MR. STRUMWASSER:  Q.  Would you agree as the user

 7 that, if, in fact, the DAR is calculated in such a

 8 fashion that erroneous overpayments and erroneous

 9 underpayments cancel each other out, that that would

10 render the DAR a less valuable and valid tool?

11      MR. KENT:  Asked and answered.

12      THE COURT:  Sustained.  Let's move on.

13      MR. STRUMWASSER:  I --

14      THE COURT:  I understand your point, believe it or

15 not.

16      MR. STRUMWASSER:  I never had any doubt.

17      THE COURT:  She's also indicating that she has

18 other information when she's evaluating things.  How

19 far it gets us here, I'm not sure.  But I think that

20 we're asking the wrong person the question.

21      MR. STRUMWASSER:  Okay.

22      Q.  In your experience, Ms. Vonderhaar, when

23 somebody tries to figure out whether something is an

24 accurate, let's say, estimate, that is often

25 represented as a percentage ratio or a percentage or a
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 1 ratio, right?

 2      A.  Can you ask that question again, please?

 3      Q.  Sure.  If somebody's asking how accurate an

 4 estimate is, let's say, that's frequently a percentage?

 5 You can just express that as a percentage, right?

 6      A.  Correct.

 7      Q.  And when you do that, in your experience, is

 8 it not the case that the denominator of that ratio that

 9 produced the percentage is the correct answer?

10      MR. KENT:  No foundation, vague.

11      MR. STRUMWASSER:  Q.  Sure.  Let me do it this

12 way.

13          If I -- if somebody comes to me who is 100

14 pounds, and I say, "You look like a 200-pounder to me,"

15 so I'm off by 100 pounds, and I asked you then,

16 Ms. Vonderhaar, to calculate the percentage of error in

17 my estimate, would that be a hundred percent, that is

18 to say, 100 pounds divided by the correct number, or

19 would it be 50 percent, half of the 200?

20      MR. KENT:  It's vague and irrelevant.

21      THE COURT:  Sustained.

22      MR. STRUMWASSER:  Okay.

23          How about a break?

24      THE COURT:  All right.  Let's take a break.

25          (Recess taken)
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 1      THE COURT:  Back on the record.

 2      MR. STRUMWASSER:  Your Honor, I'd like to have

 3 this marked as 608.

 4      THE COURT:  Oh, sure, why not.

 5          (Department's Exhibit 608 marked for

 6           identification)

 7      MR. STRUMWASSER:  We'll do one of those reduction

 8 things.

 9      THE COURT:  You want a blue tag?

10      MR. STRUMWASSER:  I think we should wait and put

11 it on an appropriately sized thing.

12      THE COURT:  All right.  Go ahead.

13      MR. STRUMWASSER:  Q.  Ms. Vonderhaar, you

14 presented some numbers purporting to reflect the

15 timeliness of payments and the accuracy of payments.

16 Does PacifiCare have a metric that purports to combine

17 timeliness and accuracy into a correct payments number?

18      A.  Well, timeliness and accuracy are two

19 different things, so, no.

20      MR. STRUMWASSER:  If we could have marked as 609 a

21 document entitled "CA PPO Quality Metric Definitions."

22      THE COURT:  All right.  Is there a date on this?

23      MR. STRUMWASSER:  Don't have that.

24      THE COURT:  Okay.  But you want me to hold the

25 confidentiality issue?
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 1      MR. KENT:  Yes, for the time being.  Thank you.

 2          (Department's Exhibit 609, PAC0547051

 3           marked for identification)

 4      THE WITNESS:  Okay.

 5      MR. STRUMWASSER:  Q.  Do you recognize this

 6 document?

 7      A.  No.

 8      Q.  Do you recognize these measures of

 9 performance?

10      A.  I recognize the different measurements, yes.

11      Q.  Including the OAR?

12      A.  Yes.

13      Q.  And OAR represents the percentage of claims

14 that have neither a financial nor a procedural or

15 non-financial error, correct?

16      A.  Correct.

17      Q.  If we then flip to the second page, we find

18 for California PPO, among other things, the OAR

19 averages, right, for January of '06 to December of '07?

20      A.  Yes.

21      Q.  So, for example, the first month, January of

22 '06, you have an OAR of 85.12 percent, right?

23      A.  Yes.

24      Q.  And that is definitionally the same as saying

25 that the January '06 claims that were examined had



7004

 1 either a financial or a non-financial error in 14.88

 2 percent of the claims, right?

 3      A.  Yes, including procedural errors that might

 4 not have impacted the actual payment of the claim.

 5      MR. STRUMWASSER:  Right.

 6          I'd like to have marked as 610 a one-page

 7 table entitled, "Number of Claims with Financial and/or

 8 Non-Financial Errors."

 9      THE COURT:  All right.  And the top date is

10 January '06.  And in 609, the first date on the second

11 page is also January '06.

12          (Department's Exhibit 610 marked for

13           identification)

14      THE WITNESS:  Okay.

15      MR. STRUMWASSER:  Q.  Okay.  So as the footnote to

16 the table shows, the first row, the claim count is

17 taken from Exhibit 549 in evidence.  The second column,

18 OAR, is taken from the second page of the exhibit now

19 marked as 609.  And then the third column is simply one

20 minus that.  Are you with me?

21      A.  Okay.

22      Q.  And then, so, again, for January, there was

23 113,567 claims.  The OAR reported in Exhibit 609 is

24 85.12.  That implies that 14.88 percent of the claims

25 had errors.  And so if we multiply 14.88 times 113,567,
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 1 we find that 16,899 claims in January had either a

 2 financial or a non-financial error or both.

 3          Are you with me?

 4      A.  Yes.

 5      Q.  And I'm not asking you to verify the copying

 6 of these numbers or the multiplication.  That's

 7 something that folks can do themselves later.

 8          But the numbers sum up to 392,658 claims with

 9 errors out of 2.7 million, roughly, or 14.6 percent.

10 Do you understand what those numbers are?

11      A.  Yes.

12      MR. KENT:  Vague.

13      THE COURT:  Overruled.

14      MR. STRUMWASSER:  Q.  So if 15 percent of --

15 nearly 15 percent of the claims over this two-year

16 period had either financial or non-financial errors,

17 according to your company statistic, would those be --

18 would that be a performance for the claims operation

19 that you would be proud of?

20      MR. KENT:  It's argumentative.

21      THE COURT:  I'll allow it.

22      THE WITNESS:  This is a much harder metric to

23 achieve because it does look at any error that was made

24 on the claim.  And it -- even an error that didn't

25 impact anything.  It could be something that was



7006

 1 transposed in the writing of something.

 2          It looks at every component of the payment of

 3 that claim.  So you would find across all of United we

 4 run lower on this number.  And where we really

 5 primarily focus is on the financial accuracy and claims

 6 payment accuracy, for that reason.

 7          While we want to always do everything right,

 8 we want to make sure that anything that's really

 9 impacting our customer is where we're focused.

10          So, you know, while there's always room to

11 improve, I think you would consistently see this number

12 lower across any of the United Health plans.

13      MR. STRUMWASSER:  Q.  I appreciate that

14 explanation, but can I have an answer to my question?

15 Is that a number you are proud of?

16      MR. KENT:  Asked and answered.

17      THE COURT:  Overruled.

18      THE WITNESS:  Well, I -- you know, I like things

19 to be higher than they ever are.  So, you know, I think

20 our performance here is fine.  We would want to

21 continue to improve it.

22      MR. STRUMWASSER:  Q.  Ms. Vonderhaar, knowing what

23 you know now, is there anything that United and

24 PacifiCare did in integrating these two companies that

25 you would do differently today?
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 1      A.  You know, I think we always -- you always look

 2 back and think of things that you might do differently.

 3 If I were to do something differently, I probably would

 4 have redesigned the Lason process a bit earlier.

 5          Again, in the end, it impacted how quickly

 6 claims came to us, just made our job harder to get them

 7 through in time.  But in retrospect, that was a big

 8 improvement.  So I thought we were doing the right

 9 things at the time, when you're in the middle of it.

10 In retrospect, I might have done that a bit earlier.

11 That would be one.  That's really the big one for me.

12          I think that, you know, we worked with Med

13 Plans along the way.  I would still do that today.  If

14 anything, in retrospect, I might have tightened up

15 their contract a bit earlier.  But, I mean, we were

16 making progress with them at that time.  So again, not

17 a big deal overall.  We were still performing well.

18          So, you know, in retrospect there are a few

19 things I would do differently.  But again, I feel very

20 strongly that our performance was maintained over time.

21          I think we did the right things around

22 bringing staff in to help get through bubble of

23 reworks.  Would have loved to have gotten through those

24 faster, but I think we did those in the right way to

25 get them done as we could but make sure we're spending
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 1 the time to get them right.

 2      Q.  I take it from those answers that you took my

 3 question to ask would you do anything differently in

 4 your position.  And I appreciate that.  And I take it

 5 that we're now done.  Those are the things that you

 6 would do differently -- the redesign of Lason and the

 7 Med Plans tighter.

 8          Is there anything that you wish that United or

 9 PacifiCare, not necessarily your realm, would have done

10 differently?

11      A.  I know you've heard this from other witnesses.

12 We did things fast.  You know, United works fast;

13 PacifiCare worked fast.  So a lot of things happened

14 quickly.  And when you do that, you may have more

15 things that you have to correct as you're going through

16 an integration.

17          That would probably be the one for me.  It

18 might have slowed it down just a little bit, but I also

19 understand the importance of integrating quickly

20 because you have -- especially from an employee

21 standpoint, people are wanting to know their futures,

22 especially at PacifiCare.  The longer you wait to bring

23 about those changes, you just run the risk of more

24 people leaving.

25          So you know, it's a balance that you weigh.
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 1 But I might have done it a little slower.

 2      Q.  At any time during the integration process,

 3 did any PacifiCare or United employee ever say to you,

 4 "Boy, I wish you guys would move faster"?

 5      A.  I don't remember anyone saying that.

 6      Q.  Did anyone ever say to you or in your

 7 presence, "You're moving too fast"?

 8      A.  I don't recall that.

 9      MR. STRUMWASSER:  No further questions.

10      THE COURT:  All right.

11          Any redirect?

12      MR. KENT:  Nothing.

13      THE COURT:  Thank you very much for your

14 testimony.

15          May this witness be released?

16      MR. STRUMWASSER:  She may.

17      THE COURT:  Pardon?

18      MR. STRUMWASSER:  She may.

19      MR. KENT:  Well, we were served with this new plea

20 today, and I haven't had a chance to look at that,

21 but --

22      THE COURT:  Well, outside of that.

23          There are two things I want to take up.

24          But you're free to go sit somewhere else.

25          Yes, sir?
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 1      MR. STRUMWASSER:  I was going move our exhibits

 2 in.

 3      THE COURT:  Okay.  We can do that.

 4      MR. KENT:  We need to move ours as well.

 5      THE COURT:  Okay.  Did you want to look at the

 6 confidentiality first or do that?  I know you don't

 7 want to come back tomorrow to do it, obviously.

 8      MR. KENT:  We could do it Monday morning, if you

 9 want.

10      MR. STRUMWASSER:  We've got Rossie all day.

11      MR. KENT:  There should be time.

12      MR. STRUMWASSER:  Let's just do it all Monday.

13      THE COURT:  Then you can decide in between about

14 the confidentiality.

15      MR. KENT:  We'll have that done by Monday.

16          The only other issue, and just I wanted to

17 raise it -- we don't need to put this on the record.

18      THE COURT:  Okay.  We can go off the record.

19          (Whereupon, the proceedings recessed

20           at 3:05 o'clock p.m.)

21

22

23

24

25
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 1 Monday, May 24, 2010                 9:02 o'clock a.m.

 2                        ---o0o---

 3                  P R O C E E D I N G S

 4      THE COURT:  This is on the record.  This is before

 5 the Insurance Commissioner of the State of California

 6 in the matter of PacifiCare Life and Health Insurance

 7 Company.  This is OAH No. 2009061295, Agency No. UPA

 8 2007-00004.  Today's date is May 24th, 2010 in Oakland,

 9 California.

10          Counsel are present.  Do we have a respondent?

11      MR. KENT:  Ms. Monk will be here shortly.

12      THE COURT:  And we were on the telephone on

13 Thursday for the motion.  So did you want to put that

14 on the record first?

15      MR. KENT:  That's fine, your Honor.

16      THE COURT:  Okay.

17      MR. KENT:  For the record, given the very

18 recent -- and I underline the word "very" -- of the

19 second supplemental accusation, we had asked on

20 Thursday for a break in the proceedings, specifically,

21 that we would proceed with Mr. Rossie here today, and

22 then we will be dark until June the 7th, when we would

23 pick up with witnesses again.  There was some

24 discussion on the record.

25          We understand and appreciate the Court's
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 1 comments.  Sometimes the APA doesn't seem to have

 2 procedures that really fit this kind of proceedings.

 3      THE COURT:  Somebody said it, "This kind of

 4 proceeding shows all the frayed edges."

 5      MR. KENT:  I would say more than frays, but I

 6 think that's going the right direction.

 7          I know that it's perhaps difficult and not

 8 always fair, but I think in this instance, if we were

 9 in any other type of fact-finding proceeding, whether

10 it was superior court, federal court, or some other

11 type of court system, that if we were served with a

12 materially amended pleading after 14, 15 weeks of trial

13 and after we had just come back from a hiatus, just

14 started putting on our case, that we would be able to

15 ask for a reasonably short continuance to review the

16 document, analyze it, and make whatever kind of

17 adjustments we needed to in our case.

18          Appreciate the Court's position.  We were set

19 up for this week.  And as we understood it, the Court

20 wanted some witnesses this week.  So what we have done,

21 because it is our case and, fundamentally, we are the

22 controlling factor in terms of deciding what the

23 witness order should be, we have made arrangements to

24 have two witnesses, additional witnesses in addition to

25 Mr. Rossie, come in this week.  We have Mr. Marty
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 1 Singh, who will testify about the customer care and the

 2 toll-free number and how claims are acknowledged within

 3 the meaning of the applicable claims acknowledgment

 4 statute.  And then we have maybe an interesting

 5 witness, Joan Goossens who heads up the PLHIC quality

 6 audit department.

 7      THE COURT:  Can you spell that?

 8      MR. KENT:  Goossens is G-O-O-S-S-E-N-S.  And she

 9 will be able to answer questions, some of which came up

10 during Ms. Vonderhaar's testimony last week about

11 different metrics and what they mean and how they're

12 calculated and so forth.  And we have that -- actually

13 both of those witnesses are coming in from out of town.

14 Mr. Singh is coming in from San Antonio.  Ms. Goossens

15 is coming in from Duluth, Minnesota.  They'll be

16 here -- Mr. Singh Wednesday and then Ms. Goossens on

17 Thursday.

18          We provided notice to Mr. Strumwasser and his

19 colleagues last week; I believe it was Thursday for

20 Mr. Singh and Friday for Ms. Goossens.  So that's where

21 we are.

22          We would renew the request for the Court to

23 consider an appropriate continuance under the

24 circumstances.  I think, though, that at this point

25 it's a little moot since we've got two witnesses who
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 1 are literally in the air.

 2      THE COURT:  All right.

 3      MR. STRUMWASSER:  Your Honor, I just don't know

 4 what leads some people to think that they can disobey a

 5 directive by a judge.  On Thursday, your Honor said,

 6 "No, you're not going to get a continuance.  We're

 7 going to use this week."  There was talk about which

 8 witnesses.  And I was explicit that, under the

 9 prevailing practice, which your Honor had also directed

10 that we follow, witnesses are identified by notice the

11 prior Monday.  And I objected if we are now going to

12 produce some other witnesses whose identity we would

13 only learn on Thursday.

14          I understood, at the end of that call, we were

15 getting -- your Honor was clear, you didn't care as

16 between Ms. DeLaTorre and Ms. Berkel, but we were

17 getting our witnesses this week.

18          On Thursday, Mr. Kent sends us an e-mail

19 saying, "We're going to be producing Mr. Singh."

20          And we write back and say, "That's fine, but

21 we didn't get the notice, and we don't guarantee that

22 we can do the cross on Thursday" -- next week -- "and

23 by the way, I assume that's in addition to Ms. Berkel

24 or Ms. DeLaTorre," or to put it differently, "Give us

25 your witness list."
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 1          On Friday afternoon, I believe it was Friday

 2 afternoon, Mr. Kent writes back and says, "No, our

 3 witnesses are nobody on Tuesday, Singh on Wednesday,

 4 and this new person, Goossens, on Thursday."

 5          We wrote back and said, "We haven't heard

 6 this.  We didn't get notice.  And we think we are

 7 entitled to ask the Judge to direct that either one of

 8 those two witnesses, Ms. DeLaTorre or Ms. Berkel" --

 9 both of whom I understand are California residents --

10 "be directed to appear here."

11          I don't know whether that's water over the dam

12 now or not.  I understand the frustration that your

13 Honor has about how long this case has taken.  We are

14 well into the fifth month, and we've had, I think, 55

15 days of hearing of varying length.  We're using

16 about -- we're on about 50 percent time here.

17          And I understand this isn't an assembly job,

18 and you can't expect the hearing to go 40 hours a week

19 every week.  But your Honor was pretty clear that we

20 have to be more respectful of the amount of hearing

21 time that we have.  That has not happened here.

22          We object to the absence of Ms. Berkel and

23 Ms. DeLaTorre.  We stand on our -- the rights that we

24 understand that we have to re-call the two new

25 witnesses when we've had a chance to look at their
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 1 documents.

 2          And frankly, at this point, we think we're

 3 entitled to a finding that PacifiCare declined to obey

 4 the directive from your Honor on Thursday.

 5      MR. KENT:  Your Honor, the conversation we had --

 6 and I thought we understood that on our side very

 7 clearly -- was the Court was concerned that this

 8 hearing room had been booked for this week.

 9      THE COURT:  Well, it's more than that.  It's me.

10 I'm booked for this week.  There's nothing I can do to

11 fill in time.  You know, at some point it just doesn't

12 work for the office.

13      MR. KENT:  That's why we took the Court's lead.

14 We scheduled witnesses.  We told Mr. Strumwasser about

15 it.  We told him last week.

16          For whatever reason, it seems that he has not

17 availed himself of the opportunity or is not going to

18 avail himself of the opportunity to prepare

19 cross-examination at this point for those witnesses.

20 This has happened in the past.  The Department has

21 had -- for good reasons, bad reasons, no reasons -- has

22 changed witness order on us.  We've accommodated that.

23          The fact of the matter is, this is our case.

24 We should have the right, and we do have the right, to

25 decide witness order.
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 1          This was all premised, all put in motion by

 2 the fact that the Department served us with that

 3 amended pleading that adds over 800,000 new alleged

 4 violations.  There's a couple brand-new theories.  For

 5 example, there's 400-plus-thousand alleged violences

 6 around EOBs.  And it's not just about the language

 7 that's in there or missing.  It is about the fact that

 8 we supposedly did not put a remediation for the problem

 9 with the EOBs in place soon enough.

10          This is a totally new theory.  It requires, on

11 our part, to put together some evidence.  It's going to

12 likely require either expanding the testimony of some

13 of our witnesses or adding witnesses.  We may need to

14 re-call a couple of the Department witnesses.

15          But the fact of the matter is, they changed

16 the case 14, 15 weeks into it.  And we're exercising

17 our right as a respondent in our case to control the

18 order of witnesses.

19          You know, put differently, we have a client to

20 protect.  We get an amended pleading out of the blue.

21 I understand in this, with the APA, they don't need to

22 file a motion for leave to amend.  We don't go through

23 that process.  We don't look at the prejudice to us how

24 late in the game it is.  We understand those rules.

25          But the reaction that your Honor had when this
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 1 first came up, I think, was very apt, that our

 2 protection and the protection you can give us is time.

 3          Second, the Court recognized that we would

 4 need to be going back, looking over our case, figuring

 5 out how this new amended pleading, all these new

 6 alleged violations would fit into our case going

 7 forward.  We came back to the Court and asked for a

 8 week and a half, two weeks.  The Court rejected that.

 9          We disagreed, but we understand.  We reacted

10 to that and did it in a timely, professional way to

11 find a couple witnesses who are important to the case

12 but, given the changed circumstances, we felt we could

13 safely, within our professional responsibility

14 protecting our client, put those witnesses on so that

15 we could fulfill everyone's needs this week in terms of

16 going forward.

17          The last point is this notion that we somehow

18 have slowed this process down is simply laughable --

19      THE COURT:  That's all right.  There's plenty of

20 that to go around.  Honestly.  The Court had to take

21 off some time.  Counsel had vacations.  There's plenty

22 of time to go around.

23          It has been slow going, and I really want to

24 pick it up.  But when you do file amended things, that

25 does trigger these problems.
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 1      MR. STRUMWASSER:  Well, you know, I -- I'm sorry.

 2 I object to that characterization, and I think it is

 3 factually unfounded.

 4          They've had 133,000, roughly, violations on

 5 the record for over two years.  They have known

 6 about -- they've had the first amended pleading for

 7 months.  They have known about all of these

 8 allegations, every allegation in the second amended --

 9 the second supplemental accusation were matters that

10 were already placed in evidence and done without any

11 stealth at all.  Ms. Norket testified --

12      THE COURT:  I don't think you -- it's not stealth.

13      MR. STRUMWASSER:  But there's also no mystery to

14 it.  Ms. Norket testified that a bunch of EOBs didn't

15 have the language that the Department contends is

16 required, the statute requires.  We had then asked

17 PacifiCare; when they declined, we asked your Honor for

18 a listing of the number of EOBs.  It was clear at that

19 point what we were doing.  We said, "We want to know

20 how many violative EOBs there were."

21          Your Honor ordered it.  It was produced.

22          The notion that Mr. Kent thinks that he

23 doesn't understand why -- doesn't understand that this

24 was an issue is just not credible.

25      THE COURT:  I don't think he's saying he doesn't
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 1 understand.  He's saying he needs time to prepare his

 2 defense.  And I am going to let him do that.

 3          Where is Ms. Berkel?

 4      MR. KENT:  She's doing her day job in Cypress.

 5 Your Honor, she will be here.  The way we have it

 6 scheduled is, I understand it, that you -- that we're

 7 going to be dark next week.  She will be here on

 8 Monday, the 7th.  She will be here.

 9          Our wish is to go through her direct, have all

10 of her cross done.  She's put aside several weeks of

11 her time so that we go from top to bottom, get it done,

12 and then the poor woman can go on with her, as I said,

13 her day job.

14      MR. STRUMWASSER:  Your Honor, I want to be clear

15 here.  What has triggered my reaction here -- I have

16 been no less understanding than anyone else here when

17 people have had genuine problems.

18          My point here is, we were addressing these

19 very points last Thursday.  And your Honor was explicit

20 that Ms. DeLaTorre and Ms. Berkel or one or the other

21 was supposed to be here.  And we have crossed a line

22 now in which that kind of explicit direction has been,

23 essentially, overridden by the party.  And it's just

24 not healthy to the process.

25      THE COURT:  I recognize what you're saying.  I
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 1 also recognize what Mr. Kent is saying.  I'm not happy

 2 about it, but I think it works for at least the Court's

 3 needs.  And if Mr. Singh's been here before, it can't

 4 be that difficult to figure out how to take care of his

 5 testimony.

 6          I don't know about this other person.  We may

 7 have to bring her back.

 8      MR. STRUMWASSER:  Well, I guarantee it.  We have

 9 begun to pull documents.  There are hundreds of them.

10 We have no production, by the way, of her as a

11 custodian.

12      THE COURT:  Okay.

13      MR. STRUMWASSER:  And as to Mr. Singh, I assumed

14 we covered the stuff that we knew was coming.  I don't

15 know what Mr. Singh is going to say.

16      MR. GEE:  And since the last time that Mr. Singh

17 was here, we've received several hundred new documents

18 from Mr. Singh that we're trying to go through right

19 now.

20      THE COURT:  All right.  Well, we'll manage.  I

21 understand what you're saying.

22          I really don't want this to happen again.  I

23 don't know how to stop it.  But you know, to some

24 extent, you do have a right to put your case on the way

25 you want.  I've never -- it's never been my habit to
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 1 interfere with either side doing that.

 2          I just -- and I do believe that you have the

 3 right to time.  It's just that I can't stop the court

 4 processes.  It's not like a superior court where they

 5 can just assign you somewhere else.  So it becomes very

 6 difficult for the Court to find something.  So I think

 7 this works temporarily and then see where we go.

 8      MR. STRUMWASSER:  I'd like to be clear.  The

 9 Department doesn't object to the time either.  That

10 isn't -- that's never been our position.  Our position

11 has always been there will be plenty of time.  And if

12 there isn't, we don't object to your Honor creating it.

13          The point is that they had a lot of

14 accusations.  They were ready to put these witnesses on

15 about them.  And for them now to just say, "Well, we're

16 not going do that," after having approved a protocol

17 for the calling and noticing of witnesses, it's just

18 not proper.

19      THE COURT:  It's difficult, but we'll make it

20 work.

21          So my understanding is poor Mr. Rossie is

22 going -- I don't mean that he's poor; I mean that he's

23 been here twice now and he has to be here a third time.

24 Hopefully we'll finish him today.  And tomorrow or if

25 we have time today, maybe we can do some paperwork?
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 1      MR. KENT:  Yes.

 2      THE COURT:  And then Mr. Singh on Thursday --

 3 Wednesday and Ms. Goossens on Thursday.  And then we'll

 4 take the 1st, 2nd, and 3rd off.  I think I'm just going

 5 to take them off.

 6          And then we'll be back with Ms. Berkel on the

 7 7th.  Are we starting at 9:00?

 8      MR. STRUMWASSER:  Sure.

 9      MR. KENT:  That's fine.

10                      JAMES ROSSIE,

11          called as a witness by the Department,

12          having been previously duly sworn,

13          was examined and testified further

14          as hereinafter set forth:

15      THE COURT:  All right.  Mr. Rossie, you've been

16 previously sworn in this matter, so you're still under

17 oath.  If you don't mind coming back up here,

18 hopefully, one last time.  And state your name for the

19 record.

20      THE WITNESS:  Sure.

21          James Rossie, R-O-S-S-I-E.

22      THE COURT:  Thank you.

23         CROSS-EXAMINATION BY MR. KENT (Resumed)

24      MR. KENT:  Q.  Good morning, Mr. Rossie.

25      A.  Good morning.
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 1      Q.  How are you today?

 2      A.  Fine, thank you.

 3      Q.  Last time we saw you, you were going to the

 4 dentist?

 5      A.  Yeah.

 6      Q.  Okay.  If you could look back at what

 7 previously was marked and entered as Exhibits 382 and

 8 383, I believe they'll be in this binder.

 9          These are copies of the two claim rebill

10 spreadsheets that you provided to UCLA; is that right?

11      A.  To PacifiCare, not to UCLA.

12      Q.  I'm sorry.  I misspoke.  These are copies of

13 the two -- of two of the claim rebill spreadsheets that

14 you provided to PacifiCare, correct, sir?

15      A.  Yes.

16      Q.  And these were provided sometime in or about

17 November 2009; is that right?

18      A.  Yes.

19      Q.  Looking at the cover e-mail, Ms. Schorle,

20 S-C-H-O-R-L-E, Ms. Schorle's e-mail about right in the

21 middle of the page, apparently this spreadsheet was

22 returned to you and UCLA because some member

23 information was missing; is that right?

24      A.  That is what she is stating in the e-mail.

25      Q.  Okay.  And that as to other of the claims that
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 1 were being -- or claim lines that were being

 2 resubmitted, several of them were -- well, for several

 3 of them PacifiCare could not identify based on the

 4 member number that had been provided; is that right?

 5      A.  That is what she's indicating in the e-mail,

 6 yes.

 7      Q.  Now, focusing on Exhibits 382 and 383, this

 8 was not the first time that you and UCLA submitted

 9 claim rebill spreadsheets to PacifiCare, was it?

10      A.  No.  I believe we had sent previous reports as

11 well.

12      THE COURT:  Is it a new one?

13      MR. KENT:  This is a new one.

14      THE COURT:  All right.  5229, does that sound

15 right?

16      MR. KENT:  Yes.

17      THE COURT:  5229 is an e-mail with top date of

18 December 11th, 2008.

19          (Respondent's Exhibit 5229, PAC0866747

20           marked for identification)

21      MR. KENT:  Q.  Showing you, Mr. Rossie, a

22 one-paged document, appears to be an e-mail from

23 December 11, 2008 from Lynette Schorle to you and

24 others at UCLA.  Do you recall receiving this?

25      A.  Yes.
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 1      Q.  And if you could look down about two thirds of

 2 the page, right above -- there's some stars and then

 3 the words "Notice to UCLA."  Right above that, do you

 4 see that there's a sentence that begins with, "The due

 5 date for the reports..."?

 6      A.  Yes.

 7      Q.  This is referring to some prior claim rebill

 8 spreadsheets that UCLA intended to submit to

 9 PacifiCare, correct?

10      A.  I believe so, yes.

11      MR. KENT:  And the date of this, again, was

12 December 2008.

13      THE COURT:  This is 5230, an e-mail with a top

14 date of February 17th, 2009.

15          (Respondent's Exhibit 5230 PAC0866748

16           marked for identification)

17      MR. KENT:  Q.  Let me ask you, before we jump into

18 this Exhibit 5230, Mr. Rossie, going back to Exhibits

19 382 and 383, those claim rebill spreadsheets that had

20 been submitted in or about November 2009, were you

21 surprised when UCLA [sic] sent those back to you saying

22 that some of the member ID numbers didn't match up?

23      MS. ROSEN:  Objection, your Honor, misstates the

24 testimony.

25      THE COURT:  I don't remember.
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 1          If you know.

 2      MR. STRUMWASSER:  I think Mr. Kent just made a

 3 mistake.  He said "UCLA" when he meant "PacifiCare."

 4      THE COURT:  Okay.

 5      MS. ROSEN:  UCLA sent it back.

 6      MR. KENT:  Oh.  Well, thank you.  I'm just not

 7 very good this Monday.  Let me try again.

 8      Q.  Focusing on Exhibits 382 and 383, sir, were

 9 you surprised when PacifiCare sent those claim rebill

10 spreadsheets back to you and UCLA because they couldn't

11 find some of the member ID numbers?

12      A.  Yes.

13      Q.  Showing you 5230, a two-page document, top

14 e-mail bears the date February 17th, 2009 from Lynette

15 Schorle to an Anton Loman, Martha Karman, with a copy

16 to you, do you recall seeing these e-mails, sir?

17      A.  Yes.

18      Q.  All right.  Let's look at the bottom, the

19 lower e-mail on the first page of Exhibit 5230.

20          Fair to say that Ms. Schorle's e-mail -- and

21 this one's the February 16 one -- is confirming that

22 UCLA has in fact submitted a couple claim rebill

23 spreadsheets for PacifiCare to take another look at,

24 correct?

25      A.  At that time, yes.
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 1      Q.  And look at the second paragraph of

 2 Ms. Schorle's February 16 e-mail.  She's noting that

 3 the member numbers listed on those UCLA

 4 spreadsheets -- these are the ones that were forwarded

 5 in the early 2009 time period -- were not all

 6 PacifiCare member ID numbers.  Do you see that, sir?

 7      A.  That's what she's indicating, yes.

 8      Q.  So fair to say that the claim rebill

 9 spreadsheets that you and UCLA sent to PacifiCare back

10 in early 2009 also had a problem with some of the

11 PacifiCare member ID numbers?

12      A.  There were members that we subsequently

13 discussed between UCLA and PacifiCare where they are

14 members of a contract between UCLA Medical Group and

15 PacifiCare that are not PacifiCare-specific PPO

16 members.  So at some --

17      Q.  So fair to say, on these earlier spreadsheets,

18 some of the member ID numbers didn't match up with

19 individuals who in fact had PacifiCare PPO coverage,

20 correct?

21      MS. ROSEN:  Objection, your Honor, lacks

22 foundation.  This is Ms. Schorle's e-mail to

23 Mr. Rossie.

24      THE COURT:  If he knows.

25      THE WITNESS:  Can you repeat it?
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 1      MR. KENT:  Can we have it reread?

 2          (Record read)

 3      THE WITNESS:  We identified that subsequently,

 4 correct.

 5      MR. KENT:  Q.  If you'll look at the third

 6 paragraph of Ms. Schorle's February 16 e-mail, the

 7 first sentence, "I did a spot check and found several

 8 we were unable to identify and others that the ID

 9 number is listed wrong on the spreadsheet."  Do you see

10 that, sir?

11      A.  Yes.

12      Q.  So back in early 2009, with respect to these

13 prior claim rebill spreadsheets, you were being told by

14 PacifiCare that some of the ID numbers on your

15 spreadsheets simply were wrong?

16      A.  The ID numbers weren't wrong.  The IDs that

17 were submitted were the IDs on the patient cards.

18      Q.  And they didn't match up with anyone who had

19 coverage with PacifiCare?

20      A.  That's not true.  They were members that were

21 covered under the PacifiCare contract but subsequently

22 identified as not specific PacifiCare PPO members which

23 could not be identified at the time until after we had

24 these conversations.

25      Q.  If you'll look down still on the February 16
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 1 e-mail, the next to the last paragraph, "Unfortunately,

 2 with the ID numbers being incorrect, they've rejected

 3 this project."  Do you see that, sir?

 4      A.  Yes.

 5      Q.  So you were aware PacifiCare wanted to have

 6 accurate information, member information, on these

 7 spreadsheets?

 8      A.  As did we, yes.  And that's what was provided.

 9      Q.  Absolutely.  And the next sentence, "We're not

10 trying to be difficult, but the ID number is definitely

11 a field we need to have the correct information on," do

12 you see that, sir?

13      A.  Yes.

14      Q.  You agree with that statement, don't you, sir?

15      A.  Yes, as we supplied the correct ID numbers.

16      Q.  Correct ID numbers for some people who were

17 not PacifiCare PPO members?

18      A.  At the time, they were identified as

19 PacifiCare members.  It was subsequently discussed that

20 they were not covered as PPO members, but they were

21 under the same contract between UCLA and PacifiCare.

22      Q.  Is it fair to say that, when you and UCLA

23 submitted the spreadsheets 382 and 383, about a year

24 later, you were still having the same problem with

25 member numbers and hooking those up to or tying them to
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 1 members who were in fact PacifiCare PPO eligible?

 2      A.  The spreadsheets included those that were

 3 under the agreement between UCLA Medical Group and

 4 PacifiCare.  If the card says "PacifiCare," it was

 5 identified as a PacifiCare member to the best of the

 6 abilities of the registration people.  The patient

 7 comes in with a PacifiCare card, they get registered as

 8 PacifiCare.

 9      Q.  Still, on this February 16 e-mail, sir, the

10 very last sentence -- well, actually, look at the third

11 paragraph, second sentence.  "Appears that the ID

12 numbers starting with C are the majority of the

13 incorrect numbers."  Do you see that, sir?

14      A.  Yes.

15      Q.  And then the very last sentence of this

16 e-mail, "Do you know if the C number is a medical group

17 number or where that number has come from?"  Do you see

18 that, sir?

19      A.  Yes.

20      Q.  Did you ever figure that out?

21      A.  Yes.  It comes from the member's card.

22      Q.  It's your testimony that a PacifiCare PPO

23 member has a card that begins with the letter C?

24      A.  No, that is not my testimony.  My testimony is

25 the ID numbers that started with C came from the
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 1 PacifiCare member's ID card.

 2      Q.  Now, did I recall your testimony correctly

 3 that no one at PacifiCare had ever explained to you why

 4 at least UCLA thought that there were underpayments

 5 being made on some of its claims?

 6      A.  Say that one more time.  I'm sorry.  I didn't

 7 understand the question.

 8      THE COURT:  Okay.

 9      MR. KENT:  Can I have it reread?

10          (Record read)

11      THE WITNESS:  I don't understand the question

12 because you're asking me did PacifiCare ever explain to

13 me why UCLA thought something.  I don't understand your

14 question.

15      MR. KENT:  Q.  Let me ask it this way.  You and

16 others at UCLA thought that PacifiCare had made a

17 certain number of underpayments on UCLA's claims.

18      A.  I didn't hear -- there's no question in that.

19 Did we believe that there were underpayments made by

20 PacifiCare to UCLA?

21      Q.  Right.

22      A.  Absolutely.

23      Q.  As I understand your testimony -- maybe I had

24 that wrong.  But as I understand it, no one at

25 PacifiCare ever explained to you why these apparent
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 1 underpayments or these payments that you thought were

 2 underpayments were being made?

 3      MS. ROSEN:  Objection, vague as to time, your

 4 Honor.

 5      THE COURT:  All right.

 6      MR. KENT:  Q.  At any point?

 7      A.  We had several discussions in the past several

 8 years regarding specific items that would contribute to

 9 PacifiCare not paying the claims correctly.

10      Q.  PacifiCare has always taken time to meet with

11 you to explain or discuss claim issues you had?

12      A.  No, not always.

13      Q.  They meet with you once a month, at least?

14      A.  Currently.

15          (Respondent's Exhibit 5231, PAC0866751

16           marked for identification)

17      THE COURT:  5231 is a spreadsheet -- I guess the

18 date is 10/31/09?  Does that sound right?

19      MS. ROSEN:  Your Honor, I'd like to point out to

20 the Court that this document is already in evidence.

21      THE COURT:  Okay.  Where?

22      MS. ROSEN:  As part of 382.  It's the second page

23 of Exhibit 382.

24      THE COURT:  Is it the same?

25      MR. KENT:  I appreciate counsel -- I don't
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 1 understand what the comment's about.  If I'd had a

 2 moment to explain, but -- it is the same, but this is

 3 unredacted.  And we're going to need to keep this as

 4 confidential because it has all kinds of personal

 5 information.  But some of the information, in

 6 hindsight, that got redacted actually is --

 7      THE COURT:  All right.  I would --

 8      MR. KENT:  -- necessary.

 9      THE COURT:  I would like to make the note that

10 it's the same as something in 382; is that correct?

11      MS. ROSEN:  Second page of 382.

12      THE COURT:  382.  Go ahead.  I'm sorry.

13      MR. KENT:  Q.  Mr. Rossie, what you've been shown

14 as Exhibit 5231, one page of the spreadsheet, has the

15 number 1 of 43 in the bottom of the page.  Is this the

16 first page of the spreadsheet which also has been

17 marked as Exhibit 382?

18      A.  Yes.

19      Q.  If you could look on the left-hand column,

20 sir, there's the seventh name down from the top, first

21 initial is a D, second initial is an A.  Do you see

22 that, sir?

23      A.  Yes.

24      Q.  And the claim that's the subject of this

25 particular line has date of service of September 30,
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 1 2008; is that right?

 2      A.  Yes.

 3      Q.  And the amount of the billed charge is $50; is

 4 that right?

 5      A.  Yes.

 6      Q.  The amount of the expected charge is $50; is

 7 that right?

 8      A.  No, that's not the amount of the expected

 9 charge.  As we explained to PacifiCare, we didn't have

10 a way to put the dollar amount of the expected

11 reimbursement, so it just defaulted to the same amount

12 as the billed charge.

13      Q.  The purpose of this document, the spreadsheet,

14 was to rebill certain line items that UCLA had not been

15 paid for previously?

16      A.  Either line items or complete claims, yes.

17      Q.  These are line items, aren't they, sir?

18      A.  They list line items that for some of them

19 they might be more than one line item in a row.  So it

20 would be either line items or all the line items on

21 that same claim, yes.

22      Q.  So some of these entries here are single line

23 items from claims?

24      A.  Yes.

25      Q.  Or put differently, some of the items on this
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 1 spreadsheet are single claim lines?

 2      A.  Yes.

 3      THE COURT:  We are at Exhibit 5232.

 4          And this is an unredacted EOB.  Did you want

 5 it to stay that way?

 6      MR. KENT:  Yes.

 7      THE COURT:  And the date on this exhibit is

 8 10/9/08.

 9          (Respondent's Exhibit 5232, PAC0866752

10           marked for identification)

11      MR. KENT:  Q.  Mr. Rossie, showing you a

12 multi-page document that's been marked as Exhibit 5232,

13 is this copy of an EOB or explanation of benefits for a

14 claim concerning patient, first initial D, second

15 initial A?

16      A.  Yes.

17      Q.  If you look at the body of the first page, do

18 you see the date of service of the items involved,

19 September 30, 2008?

20      A.  Yes.

21      Q.  And the total billed amount, $50?

22      A.  Yes.

23      Q.  So this is the EOB that corresponds to that

24 seventh line item on Exhibit 5231, correct?

25      A.  Appears to be, yes.
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 1      Q.  All right.  And according to this EOB, Exhibit

 2 5231, the payment amount from PacifiCare on this claim

 3 was zero dollars in October 2008, correct?

 4      A.  Yes.

 5      Q.  And if you look at the column in the body of

 6 the first page, "RMK" or remark code, do you see that,

 7 sir?

 8      A.  Yes.

 9      Q.  And then the specific remark in that column is

10 capital A, small h.  Do you see that, sir?

11      A.  Yes.

12      Q.  Then, if you look at the comments section at

13 the bottom of the page, "Ah, Automated lab services do

14 not require a professional component."  Do you see

15 that, sir?

16      A.  Yes.

17      Q.  And you're familiar with the issue or the

18 issues about payment for automated lab services?

19      A.  Some, yes.

20      Q.  And when I say that, the issue about automated

21 lab services and whether there can be a charge -- a

22 separate charge for professional component?  You're

23 familiar with that, aren't you, sir?

24      A.  Yes.

25      Q.  What that means is that -- what that issue is
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 1 is whether or not a physician can charge an additional

 2 amount for reading and interpreting a lab result which

 3 some might say was self-explanatory?

 4      MS. ROSEN:  Your Honor, there's no question

 5 pending.

 6      THE COURT:  That's the question.

 7          Is that the issue?

 8      THE WITNESS:  I don't know what he means --

 9          I don't know what you mean by

10 "self-explanatory."

11      THE COURT:  All right.  Sustained.

12      THE WITNESS:  All right.

13      MR. KENT:  Q.  The issue around "automated lab

14 services do not require professional component," that

15 issue concerns whether a physician can be paid

16 separately in addition to the lab charge for

17 interpreting a lab result, correct?

18      A.  Yes.

19      Q.  And I believe you testified earlier, sir, that

20 the PacifiCare PPO fee schedule that's in effect with

21 UCLA is based on a percentage of Medicare; is that

22 right?

23      A.  That is correct, a fixed year of Medicare, not

24 the current Medicare.  Yes.

25      Q.  Have you heard of the acronym CMS?
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 1      A.  Yes.

 2      Q.  What is CMS?

 3      A.  Centers for Medicare and Medicaid Services.

 4      Q.  And you're aware, sir, are you not, that CMS

 5 does not permit reimbursement for professional

 6 component of an automated or manual laboratory test?

 7      A.  There is no value listed in the Medicare fee

 8 schedule.

 9      Q.  You've heard of Modifier 26, haven't you?

10      A.  Yes.

11      Q.  What is Modifier 26 used for?

12      A.  It indicates a professional service.

13      Q.  Modifier 26 is how a physician bills for a

14 professional component or attempts to bill for a

15 professional component associated with an automated or

16 manual lab test?

17      A.  Modifier 26 is not used exclusively for labs,

18 but it does represent a professional component of the

19 service.

20      Q.  If you look back at Exhibit 5232, sir, in the

21 body of the first page under the column "Procedure

22 Code," each of those three lines has the Modifier 26

23 attached to it, correct?

24      A.  Yes.

25      MR. KENT:  Just one moment, your Honor.  I'm
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 1 sorry.

 2      THE COURT:  It's all right.

 3          We are at 5233.  This is a "National Physician

 4 Fee Schedule, 2010."

 5          (Respondent's Exhibit 5233 PAC0866775

 6           marked for identification)

 7      MR. KENT:  Q.  Showing you a two-paged document

 8 that's been marked as Exhibit 5233, Mr. Rossie, the

 9 first page, "National Physician Fee Schedule Relative

10 Value File Calendar Year 2010," are you familiar with

11 this?

12      A.  Information in it, not specifically this

13 document, yes.

14      Q.  What kind of information is in the National

15 Physician Fee Schedule Relative Value File Calendar

16 Year 2010?

17      A.  Reimbursement for services.

18      Q.  Yeah.  And then look over the second page of

19 this Exhibit 5233.  It has the Bates number that ends

20 in 6776.  The left-hand column, there's a heading,

21 "Source" and underneath that "AMA."

22          You're familiar with the AMA?

23      A.  Yes.

24      Q.  It's the American Medical Association?

25      A.  Yes.
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 1      Q.  The AMA puts out something called "Current

 2 Procedural Terminology, CPT Professional Edition"; is

 3 that right?

 4      A.  Yes.

 5      Q.  This particular part of that terminology "CPT

 6 Professional Edition," covers evaluation and management

 7 service guidelines; is that right?

 8      THE WITNESS:  Can you read that back?

 9          (Record read)

10      THE WITNESS:  Yes.

11      MR. KENT:  Q.  You see how the AMA Guideline

12 indicates in the first sentence, "The actual

13 performance and/or interpretation of diagnostic tests

14 studies ordered during a patient encounter are not

15 included in the levels of E/M services"?  Do you see

16 that, sir?

17      A.  Yes.

18      Q.  So normally, according to the AMA and its

19 current procedural terminology, a physician cannot

20 charge separate -- make a separate charge for

21 interpreting a diagnostic test, right?

22      MS. ROSEN:  Your Honor, I'd like to object, lack

23 of foundation that the second page of this exhibit

24 doesn't appear to be linked to the first page of the

25 exhibit in any way, and there's been no connection
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 1 established.

 2          The CPT document is many thousands of pages

 3 long.  I don't know if -- the source of the first page

 4 of this document has not been established.

 5      THE COURT:  Well, it looks to be like what it

 6 purports to be, and he seems familiar with it.

 7          I do see that there is a foundational problem,

 8 which I assume that you can correct later.  So I'll let

 9 it go for now.

10      MR. KENT:  Right.

11      MS. ROSEN:  Well, his testimony was he's familiar

12 with some of the information that's in it, not this

13 document itself.

14      THE COURT:  All right.  I'll allow it for now.

15      THE WITNESS:  Can we repeat --

16      THE COURT:  Yes.

17          Can you read the question?

18          (Record read)

19      THE WITNESS:  No, that is not what this says at

20 all.

21      MR. KENT:  Q.  Mr. Rossie, look at the last

22 sentence about, "The interpretation of the results of

23 diagnostic tests and studies can be charged for if

24 there's a separate distinctly identifiable signed

25 written report," isn't that right?
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 1      A.  Yes.  In your question, you said "look at the

 2 first sentence."  And the first sentence doesn't say

 3 what you stated it said.

 4      Q.  All right.  But the last sentence provides

 5 that the only time in which a physician could charge

 6 separately for interpreting the results of a diagnostic

 7 test is when the physician prepares and submits a

 8 separate, distinctly identifiable, signed, written

 9 report, correct?

10      MS. ROSEN:  Misstates the evidence.  This document

11 says nothing about charging.

12      THE COURT:  Well, it's cross-examination.  I'll

13 allow some leeway.

14          If you don't know the answer, it's fine.

15          (Record read)

16      THE WITNESS:  No, I don't believe that's what this

17 is saying.

18      MR. KENT:  Q.  You know that PacifiCare's position

19 is that consistent with CMS; PacifiCare does not

20 reimburse for a separate charge for a physician to

21 interpret a diagnostic test?

22      MS. ROSEN:  Objection, calls for speculation on

23 what PacifiCare's position is.

24      THE COURT:  He said if he knows.

25          Go ahead, if you know.
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 1      THE WITNESS:  No.  There are some services with a

 2 Modifier 26 that PacifiCare does pay for.

 3      MR. KENT:  Q.  If you look at 5232.  With respect

 4 to this EOB and the claim that was submitted that

 5 corresponds to it, PacifiCare denied payment for the

 6 professional component being charged to interpret an

 7 automated lab service, right?

 8      A.  Appears on the EOB, yes.

 9      Q.  PacifiCare's position on this claim that it

10 wasn't reimbursable is PacifiCare following the CMS

11 guideline, correct?

12      A.  Appears to be, yes.

13      Q.  So I'm clear, the chronology here is the claim

14 was submitted for Mr. D.A.  It was denied because it

15 was a charge for a professional component associated

16 with an automated lab service.  And then you and UCLA

17 resubmitted that -- this claim through Exhibit 382; is

18 that right?

19      A.  I couldn't state that factually.  It's

20 possible that we never received the EOB, so it would

21 still show up in our records as not being paid or

22 responded to by PacifiCare.

23      Q.  So now we've got a situation that either you

24 knowingly rebilled a previously denied charge where

25 PacifiCare simply was following CMS guidelines, or it's
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 1 a situation that this EOB, for whatever reason, never

 2 made it to UCLA?

 3      MS. ROSEN:  Objection, your Honor, ambiguous as to

 4 "you" and also misstates his testimony.  "Knowingly" is

 5 not consistent with his testimony.

 6      THE COURT:  All right.  Rephrase.

 7      MR. KENT:  I don't even know what the objection

 8 was, your Honor.

 9      MS. ROSEN:  Would you like it read back?

10      MR. KENT:  No.  I'd like an objection that was

11 explicable.  But I will rephrase the question because

12 I've been requested to.

13      THE COURT:  The "you," I assume, meant UCLA?

14      MR. KENT:  Yes.

15      THE COURT:  That's -- all right.

16      MR. KENT:  Yes, I did not intend -- I don't think

17 anyone understands that this gentlemen was pushing the

18 button that printed out the paperwork.

19      Q.  Let me try it again, Mr. Rossie.  So we have a

20 situation where either UCLA received a denial of

21 Mr. D.A.'s claim because of the automated lab service

22 professional component issue and then chose to rebill

23 that claim, nevertheless, as part of Exhibit 382, or

24 the situation that is that, for some reason, UCLA never

25 received this EOB and, as a result, resubmitted the
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 1 claim?

 2      A.  Correct.

 3      Q.  But in any event, the position taken by

 4 PacifiCare was correct; do you agree with me?

 5      MS. ROSEN:  Objection --

 6      THE COURT:  Overruled.

 7      THE WITNESS:  There is no value listed in the CMS

 8 fee schedule for these services, correct.

 9      MR. KENT:  Q.  And in fact, the CMS guidelines

10 preclude reimbursement for the professional component

11 associated with an automated lab charge?

12      A.  I don't know if that would be for all of them.

13 In these particulars as you've indicated, yes.

14      Q.  I believe you testified previously that there

15 was no common denominator to a large number of the

16 claim lines or items on those two spreadsheets,

17 Exhibits 382 and 383.

18      MS. ROSEN:  Objection, misstates his testimony.

19      MR. KENT:  I just asked him whether that was his

20 testimony.

21      THE COURT:  I'll allow it.

22      THE WITNESS:  I don't recall that, your Honor.

23      MR. KENT:  Q.  Let me ask you, Mr. Rossie, is

24 there one particular type of claim or reason for denial

25 which is common to a number of the items on Exhibits
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 1 382 and 383?

 2      A.  I see there's some common providers, yes.

 3      Q.  Common providers?

 4      A.  Yes.

 5      Q.  How about common reasons for PacifiCare's

 6 claim position or position on the claim as originally

 7 submitted?

 8      A.  I don't see any reasons on these from

 9 PacifiCare.  It's just a statement of -- spreadsheet,

10 so there isn't specific comments from PacifiCare on

11 this spreadsheet.

12      Q.  Fair enough, sir.  I'm asking, independent of

13 the information on the spreadsheets themselves, do you

14 know whether there is some kind of common denominator

15 to a number of the claims, such as, they were all

16 submitted for the same type of service?

17      A.  I can assume, since you've provided this

18 example on this one claim and it's Dr. Wagar, a lot of

19 them may be related to the same type of service.

20      Q.  Let's go back to Exhibit 23, if you would.

21 I'm sorry.  It is Exhibit 5231.

22      THE COURT:  That's the spreadsheet.

23      MR. KENT:  That's the unredacted spreadsheet page.

24      Q.  If you look at the sixth item down, it's a

25 claim corresponding to a first initial L, second
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 1 initial A.  Do you see that, sir?

 2      A.  Yes.

 3      Q.  And the dates of service for this claim,

 4 December 17th, 2008.  Do you see that, sir?

 5      A.  Yes.

 6      Q.  And the billed charge is $110; is that right?

 7      A.  Yes.

 8      THE COURT:  5234 is an EOB with a date of

 9 12/25/08.

10          (Respondent's Exhibit 5234, PAC0866760

11           marked for identification)

12      THE COURT:  And I gather you want to keep this

13 confidential?

14      MR. KENT:  Yes, your Honor.  Thank you.

15      Q.  Showing you a multi-paged document that's been

16 marked as 5234, does this look to be a copy of an EOB

17 for a claim submitted by Mr. L.A.?

18      A.  It's an EOB.  The claim would not be submitted

19 by that same person.  But it's an EOB related to

20 services provided to.  I think that's what you're

21 asking.

22      Q.  I am.  Thank you.

23      A.  Yes.

24      Q.  And the date of service is December 17, 2008;

25 is that right?
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 1      A.  Yes.

 2      Q.  And the billed charges total $110; is that

 3 right?

 4      A.  Yes.

 5      Q.  So this EOB corresponds to that sixth line

 6 item on Exhibit 4231; is that right?

 7      A.  Appears to be, yes.

 8      Q.  This is another situation in which the claim

 9 was denied by PacifiCare; is that right?

10      A.  Yes.

11      Q.  It was denied back in December 2008; is that

12 right?

13      A.  Yes.

14      Q.  And then the reason for the denial is, again,

15 "Automated lab services do not require professional

16 component"; is that correct?

17      A.  Yes.

18      Q.  So what happened here with respect to the

19 claim represented by Exhibit 5234 is PacifiCare denied

20 the claim back in December 2008 because of this

21 "automated lab services professional component" issue,

22 and then UCLA resubmitted the claim through Exhibit 382

23 sometime in November of 2009, correct?

24      A.  Yes.

25      Q.  Did anyone at PacifiCare raise this issue with
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 1 you about automate lab services and professional

 2 components quite some time ago?

 3      A.  Yes, there were discussions.

 4      THE COURT:  All right.  5235 is an e-mail with a

 5 top date of August 1st, 2007.

 6          (Respondent's Exhibit 5235, PAC0866750

 7           marked for identification)

 8      MR. KENT:  Q.  Showing you a one-paged document

 9 marked as 5235, looks to be an e-mail you wrote dated

10 August 1, 2007 to Leticia Haro, H-A-R-O.  Is this

11 something you prepared, sir?

12      A.  Yes.

13      Q.  Ms. Haro is at PacifiCare?

14      A.  Yes.

15      Q.  If you look at that first paragraph, "I will

16 ask our billing director to have someone research the

17 ones you have identified as 'automated lab, does not

18 require professional component.'"  Do you see that,

19 sir?

20      A.  Yes.

21      Q.  Did you ask someone in your billing department

22 to research this issue?

23      A.  Yes.

24      Q.  Did you ever get back to Ms. Haro?

25      A.  I don't recall specifically that we had direct
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 1 communications regarding this contract issue, but we

 2 did have discussions with PacifiCare regarding

 3 automated labs.

 4      Q.  I'm sorry.  I didn't hear the end.

 5      A.  Automated labs.

 6      THE COURT:  All right.  5236, e-mail with a top

 7 date September 27th, 2007.

 8          (Respondent's Exhibit 5236, PAC0866724

 9           marked for identification)

10      MR. KENT:  Q.  Showing you a two-paged document

11 that's been marked 5236 for identification, top e-mail

12 is dated September 27th, 2007 written by Leticia Haro.

13 Take a moment to review this, sir.

14      A.  Yes.

15      Q.  Now, if you look up at the first -- the top

16 e-mail, the September 27th, 2007 one, the second

17 paragraph begins, "I've asked him for confirmation of

18 many claims denied for automated labs that are not

19 payable...."  Do you see that, sir?

20      A.  Yes.

21      MS. ROSEN:  Objection, your Honor, lack of

22 foundation.  This is internal e-mail.

23      THE COURT:  I'll allow him to look at it.

24 Overruled.

25      MR. KENT:  Q.  It goes on, "...and he has never
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 1 responded."  Do you see that?

 2      A.  Yes.

 3      Q.  Did you ever respond to Ms. Haro?

 4      A.  I don't recall.  I know we had conversations

 5 regarding labs.

 6      Q.  And you know that --

 7      A.  I don't know that it's specifically with

 8 Leticia or Connie or several other people.

 9      Q.  All right.  Well, fair to say that, between

10 the time of your August 1, 2007 e-mail, Exhibit 5235,

11 and this e-mail, 5236, you had not yet spoken with

12 Ms. Haro about the automated lab professional component

13 issue?

14      A.  I don't know.

15      Q.  You've understood all along that PacifiCare

16 believes that these claims are not payable, right?

17      A.  That is their position, yes.

18      Q.  And look at the first part, the top paragraph

19 of that September 27th, 2007 e-mail.  There's a

20 reference to "James."  I take it that must be you,

21 James Rossie?  Yes?

22      A.  I would assume.

23      Q.  And then Ms. Haro reports on her findings,

24 "Many of the claims that they seem to think are POS

25 members are HMO-only members.  They do not have a PPO
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 1 option."

 2          PacifiCare representatives have discussed that

 3 situation with you; is that right?

 4      MS. ROSEN:  Objection, vague, "that situation."

 5      THE COURT:  The situation set forth here?

 6      MR. KENT:  Yes.

 7      THE COURT:  All right.  I'll allow it.

 8      THE WITNESS:  Yes.

 9      MR. KENT:  Q.  And then going on, "The large

10 quantity of mental health claims, these are not payable

11 by PacifiCare medical core benefits.  These claims are

12 processed by PBHI, and we do not have access to their

13 systems," that issue has been discussed with you by

14 PacifiCare representatives, correct?

15      A.  I believe a few years ago we did have a

16 conversation about mental health claims, yes.

17      Q.  So I'm clear, Exhibits 382 and 383, some of

18 the items on there are not complete claims but rather

19 just claim line items, or claim lines.

20      MS. ROSEN:  Objection --

21      THE COURT:  I'm sorry.  I got distracted.

22          Could you say that again?

23          Do we need a break?

24      MR. KENT:  We can take a break.  That's fine.

25      THE COURT:  Why don't we take a break.
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 1          (Recess taken)

 2      THE COURT:  All right.  Go back on the record.

 3 Let's try that question again.  They said they stopped.

 4      MR. KENT:  Q.  Mr. Rossie, fair to say that

 5 Exhibits 382 and 382 --

 6      THE COURT:  382 and?

 7      MR. KENT:  Q.  Exhibits 382 and 383 are a

 8 combination of entire claims and individual claim

 9 lines?

10      MS. ROSEN:  Objection, asked and answered.

11      THE COURT:  Overruled.

12      THE WITNESS:  I believe they are line -- either

13 single line item claims or complete claims.

14      MR. KENT:  Q.  And, if I recall your testimony,

15 the first time anyone at PacifiCare told you that

16 PacifiCare needed these rebill spreadsheets submitted

17 on an entire-claim basis was in January of this year?

18      A.  I don't recall what I specifically said.  I

19 know we've had several conversations with PacifiCare.

20 They were trying to get the total charged item on the

21 underpaid report specifically.  On the non-paid, I

22 don't recall.  But on the underpaid, yes.

23      Q.  The first time they told you about that was in

24 January 2010?

25      A.  I know we had several different variations of
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 1 the reports, and they were asking for different things

 2 throughout the last couple of years.  I know

 3 specifically in January we had that conversation.  I

 4 don't recall, prior to that, there being any specific

 5 conversation.

 6      Q.  You don't recall, or it didn't happen?

 7      A.  I don't recall.

 8      Q.  If you will look back at what we marked

 9 Exhibit 5229 earlier today.  It's an e-mail from

10 Lynette Schorle to Anton Loman and a copy to you,

11 December 11, 2008.  Do you have that in front of you,

12 sir?

13      A.  Yes.

14      Q.  If you look down toward the bottom, the

15 paragraph that begins after the caption, "Note to

16 UCLA," do you see that, sir?

17      A.  Yes.

18      Q.  And the very last sentence, "Lastly, please

19 submit by claims and not by claim lines," do you see

20 that, sir?

21      A.  Yes.

22      Q.  So you knew back in December 2008 that

23 PacifiCare wanted these spreadsheets done on an

24 entire-claim basis as opposed to claim lines?

25      A.  Well, this is referring to the underpaid
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 1 because two sentences before that it was talking about

 2 why these claims are underpaid.  And that's what I said

 3 earlier is, regarding specifically underpaid projects,

 4 yes, we did have those conversations.

 5      Q.  And if you look up a little higher in this

 6 e-mail, just below the midpoint, there's a section that

 7 begins, "Reports needed from UCLA."  Do you see that,

 8 sir?

 9      A.  Yes.

10      Q.  And there are three reports that are

11 identified; is that correct?

12      A.  Well, there's two sections and three in each

13 section, yes.

14      Q.  "Zero Pays/Underpaid" is the first one for

15 June 24, 2006 to August 31, '07?

16      A.  Yes.

17      Q.  And then PacifiCare provided you with

18 templates to use for submitting each of these reports?

19      A.  They've actually provided several different

20 templates at different times, yes.

21      Q.  They asked you to submit those templates using

22 complete claims and not individual claim lines; is that

23 right?

24      A.  Yes, and we had discussions with them that

25 there are certain line items that we would not be able
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 1 to do that for because, if a line item was paid, it

 2 would default off the system after a certain period of

 3 time, and we will not be able to do that.  That was

 4 some of the discussions that we had had with

 5 PacifiCare.

 6      Q.  They asked to you submit in that instance the

 7 information in the form of the entire claim that that

 8 line came from?

 9      A.  No.  The lines that were not paid, not the

10 line that was subsequently paid and fell out of the

11 system.

12      Q.  If you had a question or wanted to rebill a

13 claim, they asked you to rebill entire claim and not a

14 single lime item, correct?

15      A.  During the discussions, I believe that that

16 did occur, yes.

17      Q.  And they told you that because they don't have

18 a computer tool to efficiently analyze individual claim

19 lines as opposed to entire claims, right?

20      A.  They state that, but I disagree with that

21 position, yes.

22      Q.  They told you that position back in 2008,

23 correct?

24      A.  Yes.

25      Q.  But nearly a year later, UCLA is continuing to
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 1 submit rebill spreadsheets at least part of which are

 2 based on individual claim lines, correct?

 3      A.  Correct.

 4      THE COURT:  This is 5237.

 5      MS. ROSEN:  I'm sorry, your Honor.  I didn't get

 6 that number.

 7      THE COURT:  5237.

 8      MS. ROSEN:  Thank you.

 9      THE COURT:  It is a University of California

10 Medical Group November 2009 Rework Submission Project.

11          (Respondent's Exhibit 5237, PAC0866768

12           marked for identification)

13      MR. KENT:  Q.  Let me represent to you,

14 Mr. Rossie, that after you testified -- I guess it was

15 in February, PacifiCare went back and manually went

16 through your spreadsheets and took a second look at all

17 those claim lines and claims.  They shared this

18 information with you, have they not?

19      A.  Yes.  I believe I have an e-mail that we have

20 not discussed yet, but I did receive word on that.

21      Q.  And the first column of data on this Exhibit

22 5237, the "2008 DOS," or date of service, "Project,"

23 and then there's a six-digit number, "241645" [sic].

24 That corresponds to the spreadsheet that has been

25 marked as Exhibit 382, correct?
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 1      MS. ROSEN:  Objection, your Honor.  First of all,

 2 relevance.  This says "University of California Medical

 3 Group," so we don't really know who this is about.  And

 4 second, lack of foundation.

 5      THE COURT:  Overruled.

 6          You can work with it.  I assume that, if the

 7 number matches, it relates to UCLA.  I'll allow it.

 8      THE WITNESS:  Just to clarify, you said "241645."

 9 You meant -54?

10      MR. KENT:  Q.  If I did, I misspoke, and I

11 appreciate it.

12      A.  Then, yes, I believe that that corresponds to

13 the file, the 2008 DOSs.

14      Q.  Then the next column over, the "2009 DOS

15 Project 241657," that corresponds to the spreadsheet

16 that was marked as part of Exhibit 383, correct?

17      A.  I believe that's correct.

18      Q.  The second row of data corresponds to an item,

19 quote, "Could not attribute member to any PHS

20 platform," end quote.  Do you see that, sir?

21      A.  Yes.

22      Q.  Then for the 2008 project, 203 line items.

23 And for the 2009 project, 148 line items.  Do you see

24 that, sir?

25      A.  Yes.
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 1      Q.  Do you have any information as you sit here

 2 today to disagree with those two conclusions?

 3      A.  Yes.

 4      Q.  You think that there were -- that the number

 5 of line items that were not attributable to any member

 6 on any PacifiCare platform is something other than 203?

 7      A.  Yes.

 8      Q.  Why is that, sir?

 9      A.  Because we had a discussion about the members

10 that started with the ID numbers "C0," which they then

11 agreed are PacifiCare members but could not find

12 information on in their system.  But they acknowledged

13 they are PacifiCare members when we showed them and

14 discussed the copies of the cards.

15      Q.  Because they were out of state?

16      A.  There are some that are out of state.  I don't

17 recall that those are the "C0" members.

18      MS. ROSEN:  Your Honor, I'm going to object again

19 on lack of foundation.  These are conclusory statements

20 with no backup information.

21      THE COURT:  This is appropriate cross-examination,

22 and I will allow it.  It goes to the weight of the

23 information, which so far hasn't gone very far.

24      MS. ROSEN:  Okay.  Thank you, your Honor.

25      MR. KENT:  Q.  All right.  The next row down,
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 1 "Claims not related to PLHIC," 1,118 for 2008 and 1,236

 2 for 2009.  Do you see that, sir?

 3      A.  Yes.

 4      Q.  Do you have any information to dispute those

 5 two conclusions?

 6      A.  We have not gone through the responses yet

 7 together collectively.

 8      Q.  Then going down, skipping down to the next

 9 section of items, "Professional reading of automated

10 lab service - modifier 26," do you see that, sir?

11      A.  Yes.

12      Q.  That's the issue about automated labs and

13 professional components that we discussed earlier?

14 Yes?

15      A.  Yes.

16      Q.  For 2008, 724 of the 2,704 were attributable

17 to that Modifier 26 issue; is that right?

18      A.  According to this?

19      Q.  According to this.

20      A.  I haven't gone through files, so I don't know

21 that specifically.

22      Q.  But as you sit here today, do you have any

23 information to dispute this conclusion that

24 approximately 25 percent of the rebilled items were

25 this automated lab professional component issue?



7067

 1      A.  My only dispute would be if they couldn't do

 2 it in November and they did it after I testified in

 3 February -- whatever information they had in November,

 4 there was no additional information, so they were able

 5 to go through it.

 6          So they said "no" originally, at some point,

 7 and then found answers.  So I don't know if we looked

 8 at this again if there would be additional answers that

 9 might dispute that.

10      Q.  Do you have any information as you sit here

11 today to dispute the conclusion that about 25 percent

12 of the items that UCLA rebilled were attributable to

13 this automated lab professional component issue?

14      MS. ROSEN:  Objection, asked and answered.

15      THE COURT:  Sustained.

16      MR. KENT:  Q.  For 2009, the number of these

17 professional reading of automated lab service Modifier

18 26 claim lines, "506," do you see that, sir?

19      A.  Yes.

20      Q.  Do you have any information to dispute that?

21      A.  No.

22      Q.  By the way, Mr. Rossie, in order to do this

23 work that's set forth on what has been marked as

24 Exhibit 5237, do you have any estimate as to the amount

25 of time it takes or it took?
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 1      MS. ROSEN:  Objection, vague, "time."  Whose time?

 2      THE COURT:  Sustained.

 3      MR. KENT:  Q.  Do you have any estimate as to the

 4 amount of time that PacifiCare claims people had to

 5 take to go through the spreadsheet because it wasn't --

 6 didn't provide the information --

 7      MS. ROSEN:  Objection, calls for speculation.

 8      THE COURT:  Overruled.

 9      MR. KENT:  Q.  -- that had been requested?

10      A.  No, because I don't believe any of the

11 information -- I believe the information that was

12 submitted to PacifiCare made it -- provided the

13 information that allowed them to review those claims.

14      Q.  Review those claims and find out that

15 approximately 25 percent of the 2008 claims were proper

16 denials because of that Modifier 26 issue?

17      MS. ROSEN:  Objection, misstates his testimony.

18      THE COURT:  You're getting into argument with the

19 witness.  Sustained for a different reason.

20      MR. KENT:  Q.  All right.  Dropping down about the

21 middle of the page, "Percentage of claim lines

22 requiring no rework," do you see that, sir?

23      A.  Not yet.

24          Yes.

25      Q.  Okay.  And then for the 2008 project, 99
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 1 percent of the claim lines required no rework.  Do you

 2 see that, sir?

 3      A.  At the time that this was produced, yes.

 4      Q.  Do you have any information to dispute that?

 5      A.  Other than you indicated this was done after

 6 my testimony in February, and this was submitted in

 7 November of 2009.  So I don't know how many claims

 8 would have been processed between the period of

 9 November 2009 until the point of time that they

10 reviewed this -- the claims.

11      Q.  Well, Mr. Rossie, you submitted, in November,

12 or UCLA submitted in November, two spreadsheets with

13 certain claim information.  Correct?

14      A.  Yes.

15      Q.  And when PacifiCare went through all those two

16 spreadsheets, they found that, for 2008 claims, 99

17 percent of the 2,704 claim lines required no

18 readjustment.

19      MS. ROSEN:  Objection --

20      THE COURT:  Wait.

21      MR. KENT:  Q.  And the question is, do you have

22 any information to dispute that?

23      MS. ROSEN:  Objection, no foundation.

24      THE COURT:  Overruled.

25      THE WITNESS:  At this time, no.
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 1      MR. KENT:  Q.  Then for the 2009 claims, it

 2 indicates here that, for 98.5 percent of the 2,406

 3 claim lines, no rework or readjustment was required.

 4 Do you have any information to dispute that?

 5      A.  Actually, yes.

 6          Your Honor, I'd like to go back to the answer

 7 previously because he asked 2008.

 8          There would be some differences because of the

 9 top line.  The number includes the percentage in the

10 top line that says "could not attribute member to any

11 PHS platform."  And we've since then learned that

12 they've acknowledge that, yes, they are PacifiCare

13 members, but they can't identify them in their system

14 currently.  So that would change these percentages.

15      Q.  Other than that one item that you've just

16 pointed out, would these numbers change at all?

17      A.  I don't know that.

18      Q.  So going down -- I probably shouldn't have

19 jumped over.

20          If we go over to the top third of that first

21 group of data, the fifth line down is, "Percentage of

22 claims not related to PLHIC."

23          Do you see that, sir?

24      A.  Yes.

25      Q.  Do you see that for the 2008 claims 51.1
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 1 percent of the claim lines were unrelated to PLHIC?  Do

 2 you have any information to dispute that?

 3      A.  Not at this time.

 4      Q.  This issue about the claim lines that could

 5 not be attributed to member on any PHS platform, 203,

 6 none of those folks are PLHIC members, are they?

 7      A.  I don't know that.

 8      Q.  Well, they're outside of California, right?

 9      A.  I don't know that.

10      Q.  And they've got HMO coverage, right?

11      A.  I don't know that.

12      Q.  Do you have any information to suggest that

13 any of those 203 claim lines are related to PLHIC

14 insurance coverage?

15      A.  I don't know that.

16      Q.  For 2009, 42.5 percent of the claim lines were

17 unrelated to PLHIC.  Do you have any information to

18 dispute that?

19      A.  Other than the issues previously raised?

20      Q.  All right.  The 148 claim lines, that's what

21 you're referring to?

22      A.  Yes.  I don't know that without a doubt none

23 of those related.

24      Q.  But you don't have any information indicating

25 that any of those 148 claim lines are attributable to



7072

 1 anyone who has PLHIC coverage?

 2      A.  Not at this time.

 3      Q.  Mr. Rossie, the last -- actually, the first

 4 time you were here, you indicated that you were going

 5 to produce some records indicating the claim analyses

 6 that UCLA had performed over the years on PacifiCare

 7 claims.  And you've done that, right?

 8      A.  No.

 9      Q.  You didn't produce any documentation?

10      A.  That's not what you asked.  You asked for a

11 claims analysis.  We did not do any claims analysis.  I

12 was not asked to do that by the Court.

13      Q.  Characterize the documentation you've

14 produced.

15      A.  I was asked to provide the full reports

16 related to the underpayments.

17      Q.  And would it be fair to say that, the data

18 that's captured on Exhibit 5237 and the spreadsheets,

19 Exhibit 383 and -- I'm sorry -- 382 and 383, those

20 comprise the contested claims, the UCLA contested

21 claims with dates of service after March 14, 2008?

22      A.  I believe that is correct.

23      Q.  And all the contested claims with dates of

24 service prior to -- or up through including March 14,

25 2008, those were the subject to a settlement between
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 1 UCLA and PacifiCare, correct?

 2      A.  Yes.

 3      Q.  And that settlement was memorialized in

 4 writing and signed and completed some time ago,

 5 correct?

 6      A.  After my first appearance in court.  I don't

 7 know what you mean by "some time ago."

 8      THE COURT:  I agree.  What does that mean?

 9      MR. KENT:  Q.  Okay.  But as we sit here today,

10 the issue of pre-March 15, 2008 dates of service and

11 the claims associated with those, that's all been

12 resolved, correct?

13      A.  Now, yes.

14      Q.  So the only thing that is -- the claims that

15 are still outstanding as between UCLA and PLHIC are

16 captured in this Exhibit 5237, correct?

17      MS. ROSEN:  Objection, vague as to time.

18      THE COURT:  Overruled.

19      THE WITNESS:  Assuming that this refers to the

20 2008 date of services and it starts with the dates of

21 service 3/15/08 and after, yes.  I don't know that

22 this -- because we didn't do it, I don't know if that

23 2008 includes dates of services prior to 3/15.

24      MR. KENT:  Q.  Okay.  Well, making the assumption

25 that this does pick up claims with dates of service
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 1 from March 15, 2008 forward, we've got, in essence, two

 2 buckets of claims: those that were the subject of the

 3 prior settlement and the ones that are reflected on

 4 Exhibit 5237.  Fair enough?

 5      A.  No, because there would be claims now that

 6 would be pending after the date of that submission.

 7      Q.  Okay.  Things that are just -- have occurred

 8 in the last --

 9      A.  -- eight months.

10      Q.  -- couple months?

11      A.  Eight months, yes.

12      Q.  Well, so, up through the dates of these

13 projects, the end of 2009 -- well, when does the 2009

14 project cut off?

15      A.  I believe it was August 31st.  Let me

16 double-check.

17      Q.  Okay.

18      A.  I believe it's 8/31/09 dates of service.

19      Q.  So fair to say that Exhibit 5237 picks up the

20 questioned or disputed claims with dates of service

21 between March 15, 2008 and the end of August 2009,

22 correct?

23      A.  I believe that would be correct.

24      Q.  If you could look at the line which is the

25 third from the bottom, "Dollars paid under rework
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 1 project," for 2008, $5,826.56.  Do you see that, sir?

 2      A.  Yes.

 3      Q.  That's all been paid, right, as we sit here

 4 today?

 5      A.  I don't know that.

 6      Q.  Okay.  Well, we'll put that question aside.

 7          Do you have any information to dispute that

 8 the entire amount of dollars, readjusted claim payment

 9 dollars for that spreadsheet, Exhibit 382, amounts to a

10 total of $5,826.56?

11      A.  Not at this time.  We have not reviewed this

12 yet, no.

13      Q.  Okay.  And likewise, for the 2009 project,

14 "Dollars paid under rework project" -- so the total

15 amount of additional claim payments by PLHIC to UCLA, a

16 total of $672.21.  Do you see that, sir?

17      A.  Yes.

18      Q.  Do you have any information as you sit here

19 today to dispute that total?

20      A.  Not at this time, no.

21      MR. KENT:  That's all I have right now.

22      THE COURT:  All right.

23          Do you have any questions?

24      MS. ROSEN:  Yes.

25      THE COURT:  Okay.
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 1            REDIRECT EXAMINATION BY MS. ROSEN

 2      MS. ROSEN:  Q.  Mr. Rossie, could you take a look

 3 at Exhibits 382 and 383 which are in evidence.  We

 4 discussed these in February.  And also Mr. Kent has

 5 brought these up quite a bit today.  Right?

 6      A.  Yes.

 7      Q.  And you explained the Exhibit 382 was the

 8 first page of a multi-page spreadsheet of claims or

 9 claims lines for which PacifiCare had neither paid nor

10 denied; is that right?

11      A.  Yes.

12      Q.  We had also previously discussed Exhibit 382

13 covered claims for which dates of service?

14      A.  From March 15, 2008 through 12/31/2008.

15      Q.  What did you mean exactly when you said "not

16 paid or not denied."

17      A.  These, in our system, reflect that we did not

18 receive a payment nor a denial from PacifiCare at the

19 time this report was produced to our appeals for the

20 underpaid -- for the non-paid claims that were

21 submitted to PacifiCare in November of 2009.

22      Q.  And Exhibit 383 was also the first page of a

23 spreadsheet of a multi-page spreadsheet for claims with

24 different dates of service?

25      A.  Yes.
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 1      Q.  And what dates of service were those?

 2      A.  These were claims under appeal for dates of

 3 service January 1st, 2009 through August 31st, 2009.

 4      Q.  At the time you submitted these spreadsheets

 5 to PacifiCare, Ms. Schorle responded.  And what was her

 6 response?

 7      A.  They rejected the project rework as they could

 8 not identify the members.

 9      Q.  And at that time, they could not identify the

10 members?

11      A.  That is correct.

12      Q.  So do you remember when we were here in

13 February, the Judge asked you if you were able to check

14 on any paperwork behind the spreadsheets where you

15 submitted only the first page?

16      A.  Yes.

17      Q.  And did you look for that paperwork for those

18 two spreadsheets?

19      A.  Yes.

20      Q.  What did you find?

21      A.  We found the complete file for those appeals.

22      Q.  For each of those spreadsheets?

23      A.  Yes.

24      Q.  And did you provide those documents to the

25 Department of Insurance?
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 1      A.  Yes.

 2      THE COURT:  So did you want this marked separately

 3 as a new document, or did you want this part of --

 4      MS. ROSEN:  Yes, your Honor.

 5      THE COURT:  -- 382?

 6      MS. ROSEN:  Yes.

 7      THE COURT:  Which?

 8      MS. ROSEN:  I'm sorry.  Separately.

 9      THE COURT:  It will be Exhibit 611.

10          (Department's Exhibit 611, CDI00254150

11           marked for identification)

12      MS. ROSEN:  First, I'd like to note that the

13 exhibit is redacted.  And I'd also like to say that the

14 reason the exhibit looks this way, with the first page

15 with an X and a single Bates number, is because the

16 document was produced in its native Excel format, and

17 the pages that follow are printouts from that same

18 file.  So it has a single Bates number, but it's the

19 entire file that was produced to us and to PacifiCare.

20      THE COURT:  Okay.  Do you want it to retain its

21 confidential format based on the redaction?

22      MS. ROSEN:  So -- well, the purpose of the

23 redaction is so it wouldn't have to be confidential.

24      THE COURT:  Is that agreeable?

25      MR. KENT:  Yes.
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 1      MS. ROSEN:  Q.  Do you recognize this document?

 2      A.  Yes.

 3      Q.  What is it?

 4      A.  It's a combined document of our two appeals

 5 spreadsheets for nonpayments from UCLA to PacifiCare.

 6 The first pages, 1 through 57, reflect dates of

 7 services March 15, 2008 through December 31st, 2008.

 8 Page 58 to the end are appeals for dates of services

 9 January 1st, 2009 through August 31st, 2009.

10      Q.  So Pages 1 through 57 correspond to what was

11 previously marked Exhibit 382; is that correct?

12      A.  Yes.

13      Q.  And Pages 58 through 108 correspond to what

14 was previously marked as Exhibit 383?

15      A.  Yes.

16      Q.  How were these spreadsheets generated?

17      A.  These are generated out of our billing system

18 from our IT department.

19      Q.  Do you know when these spreadsheets were run?

20      A.  October 31st, 2009.

21      Q.  What does the exhibit show exactly, just to be

22 clear?

23      A.  This is the information for appeals that

24 were -- appeals on claims that were neither paid nor

25 denied by PacifiCare according to our records.
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 1      Q.  So after UCLA generated these spreadsheets on

 2 October 31, 2009, what did UCLA then do with them?

 3      A.  Forwarded them to PacifiCare.

 4      Q.  Do you remember when that was done?

 5      A.  Shortly thereafter, November of -- in November

 6 of 2009.

 7      Q.  So when we discussed Exhibits 382 and 383 in

 8 February, Mr. Kent questioned your staff's efforts to

 9 determine whether these unpaid claims were for

10 PacifiCare Life and Health PPO patients.  Do you

11 remember that?

12      A.  Yes.

13      Q.  Since that time, did you and your staff

14 research whether these claims were for members who had

15 PacifiCare PPO insurance coverage or were covered under

16 the PacifiCare contract?

17      A.  Yes.

18      MS. ROSEN:  Thank you.

19      THE COURT:  Exhibit 612 is a spreadsheet.

20      MS. ROSEN:  Your Honor, this is the same type

21 of -- it was produced in its native Excel format.  It

22 has a single Bates number, 254146.

23      THE COURT:  How is it different than the other

24 spreadsheet?

25      MS. ROSEN:  We're going to explain that right now.
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 1          (Department's Exhibit 612, CDI00254146

 2           marked for identification)

 3      MS. ROSEN:  It has to do with the shading.

 4      THE COURT:  The what?

 5      MS. ROSEN:  The shading, the gray.

 6      THE COURT:  Okay.

 7      MS. ROSEN:  In the lower right-hand corner, your

 8 Honor, it does have a footer that says,

 9 "pcare_dec_unique_ records," if that helps.

10      THE COURT:  Okay.  And does it need to remain

11 confidential, or with the redactions, can I take that

12 off?

13      MS. ROSEN:  I think it does not need to remain

14 confidential.

15      Q.  Do you recognize this spreadsheet?

16      A.  Yes.

17      Q.  What is it?

18      A.  We took the original spreadsheets, eliminated

19 the duplicate members, and went to the PacifiCare Web

20 site to validate these were PacifiCare members.

21      Q.  Just for clarification, if there was more than

22 one person on the exhibit that was just marked 611, now

23 that individual only appears once?

24      A.  If the member showed up more than once, it's

25 only on this report here once.
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 1      Q.  So no duplications.

 2          Can you tell us how you tried to determine

 3 that the patients were PacifiCare Life and Health

 4 Insurance PPO patients, you know, including whether

 5 UCLA determined that they were covered by the

 6 PacifiCare contract between PacifiCare and UCLA?

 7      A.  The first step was we went to the PacifiCare

 8 Web sites and validated that the member was an eligible

 9 member with PacifiCare on the date of service.  If we

10 could not find anything on the Web site, we looked

11 through some additional UCLA records to see if we could

12 find a copy of the patient's card or a copy of the

13 patient's EOB from the date of service.

14      Q.  So UCLA records would have either an EOB or a

15 patient ID card.  Anything else?

16      A.  A denial.  If there was any communication from

17 PacifiCare, it would be in the file.

18      Q.  Any communication.  So what did you do if you

19 couldn't find any verification of PacifiCare PPO

20 coverage in UCLA's files?

21      A.  We indicated that on this spreadsheet in

22 Column O, where it says "Status," indicated that by

23 "not found" and highlighted it.

24      Q.  So the shaded entries mean that you couldn't

25 find any subsequent information about whether the
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 1 claimant had PacifiCare coverage.  But is it possible

 2 that the claims might have been under PacifiCare

 3 coverage but you weren't able to verify it at the time

 4 you looked?

 5      MR. KENT:  Calls for speculation.

 6      THE COURT:  Sustained.

 7      MS. ROSEN:  Q.  So going back to your transmission

 8 of these spreadsheets to PacifiCare around the end of

 9 October of 2009, did anyone at PacifiCare tell you or

10 your staff that the spreadsheets lacked the necessary

11 information to identify the claim on appeal?

12      A.  That was the response that we received from

13 Lynette Schorle in November 2009.  They rejected it.

14      Q.  So that was the e-mail -- that's the first

15 page of 382, 383?

16      A.  Correct.

17      Q.  So based on your experience, do you believe

18 the information contained in Exhibit 611, which is the

19 prior exhibit, contains sufficient information to

20 permit PacifiCare to identify the claims or claim lines

21 that were unpaid?

22      MR. KENT:  No foundation, calls for speculation.

23      THE COURT:  It's pretty speculative.  But it's his

24 belief, I guess.  He can answer to his belief.

25      THE WITNESS:  Absolutely.
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 1      MS. ROSEN:  Q.  Was that information that UCLA

 2 used to determine PacifiCare coverage for a claim also

 3 available to PacifiCare?  Now I'm going back to your

 4 efforts to identify the members.

 5      A.  Yes.

 6      Q.  So you referenced the EOB as one possible

 7 source?

 8      A.  Yes.

 9      Q.  The ID card as a possible source?

10      A.  Yes.

11      Q.  And the Web site, of course, you know, which

12 PacifiCare maintained?

13      A.  Yes.

14      Q.  That information that you used to try and

15 verify PacifiCare membership, do you believe that was

16 also available to PacifiCare?

17      A.  Yes.

18      Q.  When you were here in February, do you

19 remember that testifying that PacifiCare had also

20 underpaid many claims submitted by UCLA?

21      A.  Yes.

22      Q.  And Mr. Kent asked you if UCLA had created any

23 paperwork that quantified the information regarding the

24 underpaid claims about which you testified?

25      A.  Yes.
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 1      Q.  Do you recall the Judge asking Mr. Kent if he

 2 wanted to see the paperwork relating to the

 3 documentation of underpayments?

 4      A.  Yes.

 5      Q.  And Mr. Kent responded that he did?

 6      A.  Yes.

 7      Q.  Did you subsequently search your files for

 8 that paperwork?

 9      A.  Yes.

10      Q.  And what did you find?

11      A.  We found the complete spreadsheets of the

12 underpayments that were submitted -- appeals to

13 PacifiCare.

14      Q.  Did you provide what you found to the

15 Department of Insurance?

16      A.  Yes.

17      THE COURT:  This is Exhibit 613.

18          Can I take the confidential designation off of

19 this as well?

20      MS. ROSEN:  Yes, your Honor.

21      THE COURT:  And these are spreadsheets concerning

22 underpayments.

23          (Department's Exhibit 613, CDI00254149

24           marked for identification)

25      MS. ROSEN:  Yes.
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 1          Your Honor, I might suggest, if you want to

 2 use as identifying information the Row 1, upper

 3 left-hand corner, the date and time the spreadsheet was

 4 generated.

 5      THE COURT:  The first date is --

 6      MS. ROSEN:  8/22/08, 12:45 p.m.

 7      THE COURT:  All right.

 8      MS. ROSEN:  Q.  So the exhibit that's been marked

 9 as 613, do you recognize this document?

10      A.  Yes.

11      Q.  And what is it?

12      A.  This is a spreadsheet of appeals to -- from

13 UCLA to PacifiCare of claims with lines or CPT codes

14 that were underpaid by PacifiCare.

15      Q.  Is it part of the paperwork regarding the

16 underpayments that you were referring to when you

17 testified in February?

18      A.  Yes.

19      Q.  How was this spreadsheet generated?

20      A.  This is generated out of our contract

21 management system at UCLA.

22      Q.  Does it cover claims for certain dates of

23 service?

24      A.  Yes.

25      Q.  And what are those?
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 1      A.  Appears to be January 2007 through March 14th,

 2 2008, with a couple claims line items that fall outside

 3 those dates.

 4      Q.  Did UCLA send this spreadsheet to PacifiCare?

 5      A.  Yes.

 6      Q.  And around what time was it sent to

 7 PacifiCare?

 8      A.  Shortly thereafter the production.

 9      Q.  To your knowledge, at the time you submitted

10 these spreadsheets to anyone at PacifiCare, did they

11 ever tell you or UCLA that the spreadsheet did not

12 contain sufficient information to identify the appealed

13 claims?

14      A.  We have had subsequent conversations with

15 PacifiCare throughout the last couple years.  I don't

16 recall it being specifically related to this, but we

17 have had discussions regarding requirements that

18 PacifiCare wanted.  And we've tried to comply with that

19 and give them information they requested.

20      Q.  I appreciate that.  My question was, at the

21 time you submitted these, is that when those

22 conversations started about what they needed?

23      A.  I don't recall it was a direct result to this

24 spreadsheet.

25      Q.  So could you please turn to Pages 1 through
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 1 47, if you would.  Do these line entries reflect entire

 2 claims or claim lines?

 3      A.  Each line is a separate line item by CPT code

 4 under the service that was rendered.

 5      Q.  Most of these columns are self-explanatory,

 6 but could you describe Column P, "CPT Charge," and tell

 7 us what it reflects?

 8      A.  Yes.  That is the charge for the CPT code

 9 listed in Column L that was on the original claim.

10      Q.  How about Column Q, "Expected"?

11      A.  That is the expected amount per the contract

12 between UCLA Medical Group and PacifiCare that UCLA

13 expected as allowable between -- from PacifiCare under

14 the contract.

15      Q.  How does UCLA calculate the expected

16 reimbursement?

17      A.  In our contract management system, we load the

18 contract rates for the applicable contract as of the

19 dates of service and also the claims adjudication logic

20 for that contract.  So when it goes through its

21 parameters for a paid claim that we received from

22 PacifiCare, it indicates that there was an underpayment

23 between what was expected and what was allowed.

24      Q.  So when you use the term "contract rates" for

25 your PacifiCare contract, is that also referred to as
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 1 the fee schedule, the negotiated fee schedule?

 2      A.  Yes.

 3      Q.  Both parties agreed to that rate?

 4      A.  Yes.

 5      Q.  Column R, "Allowed," what's that mean?

 6      A.  That is the amount that was allowed by

 7 PacifiCare per their calculation of the value of the

 8 service.

 9      Q.  So when they adjudicated, they came back with

10 an amount that they said the contract allowed, and it

11 was different than what you --

12      A.  Correct.

13      Q.  -- what you originally said.

14          So Column S, "Variance," can you explain that?

15      A.  That's the difference that we showed between

16 the expected and the allowed amount per the contract.

17      Q.  And when the number in the variance column is

18 positive, what does that mean?

19      A.  There was an underpayment.

20      Q.  And is the number in the box the calculation

21 of that underpayment?

22      A.  Yes.

23      THE COURT:  All right, 614.  Can I remove the

24 confidential designation?

25      MS. ROSEN:  Yes, your Honor.
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 1      THE COURT:  This is a spreadsheet, 9/24/08.

 2          (Department's Exhibit 614, CDI00254147

 3           marked for identification)

 4      MS. ROSEN:  Q.  So the exhibit that's been marked

 5 as 614, do you recognize this?

 6      A.  Yes.

 7      Q.  What is it?

 8      A.  This is an appeal of -- this is a spreadsheet

 9 of the appeals to PacifiCare for underpayments made to

10 UCLA.

11      Q.  For what dates of service?

12      A.  Appears to be the same dates of service as

13 January -- I'm sorry -- January 1st, 2007 through March

14 14th, 2008.

15      Q.  Why did UCLA generate this spreadsheet?

16      A.  When we were having subsequent conversations

17 with PacifiCare representatives, they had asked for a

18 total claim charge to be indicated.  So we added that

19 to the spreadsheet in Column I.

20      Q.  So that's a pretty significant difference

21 between this exhibit and the last exhibit, that it now

22 has the total charge even if there was only one claim

23 line that was appealed?

24      A.  Yes.

25      Q.  Did you send this spreadsheet to PacifiCare?
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 1      A.  Yes.

 2      Q.  Approximately when did you do that?

 3      A.  Shortly thereafter the production.

 4      Q.  To your knowledge, did anyone in PacifiCare

 5 ever notify you that they could not identify the claim

 6 lines or claims being appealed for underpayment?

 7      A.  No.

 8      Q.  Let's turn to Page 1 of the spreadsheet.  Do

 9 the data on the this spreadsheet reflect values for the

10 total claim or claim lines?

11      A.  It has both.

12      Q.  It has both?  And Column A titled,

13 "Reference," what does that column reflect?

14      A.  That correlates to the UCLA invoice number

15 that was submitted on a claim.

16      Q.  So PacifiCare is in receipt of that once they

17 receive a claim?

18      A.  Yes.

19      Q.  What does Column I, "Total Charge," reflect?

20      A.  That would be the total charge on the claim.

21      Q.  Now, you've testified on the previous exhibit

22 as to the meanings of Columns J, K, and L, "Expected

23 Value," "Allowed" and "Variance."  On this exhibit, do

24 those meanings hold -- mean the same thing, basically?

25      A.  Other than this is on a total claim value and
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 1 previously they were individual CPT code values.

 2      Q.  Thank you for that clarification.

 3          So let's turn to Column P, titled "Provider

 4 Comment."

 5          What was the source of the information that

 6 appears in "Provider Comment" Column P?

 7      A.  The unshaded portions are what was originally

 8 submitted in our spreadsheet.  The shaded information

 9 is what was provided back to us from PacifiCare.

10      Q.  So the unshaded, when you sent this

11 spreadsheet to PacifiCare, Column P just said, "Claim

12 underpaid at the amount shown in Column L.  See cells

13 below for specific code/underpayment"; so you supplied

14 the CPT code that you believe was underpaid?

15      A.  Yes.

16      Q.  And the additional calculation of the exact

17 amounts of the underpayments by PacifiCare were

18 calculated by whom?

19      A.  Tom Bussiere.

20      Q.  Was he the PacifiCare person you were working

21 with at that time, PacifiCare/United?

22      A.  One of them, yes.  He was one of several.

23      Q.  So was this -- in your opinion, was this how

24 PacifiCare was acknowledging claims underpayments to

25 UCLA at this time?
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 1      A.  Yes.

 2      MR. KENT:  Vague and ambiguous, no foundation.

 3      THE COURT:  He answered.  I'll let it stand.

 4      MS. ROSEN:  Q.  I guess it's appropriate to ask,

 5 now that you've gotten an acknowledgment by

 6 PacifiCare's representative of the specific

 7 underpayment amounts, was the next step to get these

 8 individual claims where these claim lines were

 9 identified by Tom Bussiere as underpaid paid?

10      A.  Yes.

11      Q.  Did that happen?

12      A.  Not shortly thereafter, no.

13      THE COURT:  This Exhibit 615.  I assume I can take

14 off the confidential designations, since they're

15 redacted?

16      MS. ROSEN:  Yes, your Honor.

17      THE COURT:  And we have spreadsheets dated

18 12/8/08.

19          (Department's Exhibit 615, CDI00254145

20           marked for identification)

21      MS. ROSEN:  Q.  Do you recognize this spreadsheet?

22      A.  Yes.

23      Q.  Is it similar to the spreadsheet that was

24 marked Exhibit 614?

25      A.  No.  It's more like 613.
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 1      Q.  Thank you.  Now, looking at Columns P,

 2 "Charge," Q, "Expected Value," R, "Allowed," and S,

 3 "Variance," do those columns have the same meaning as

 4 you testified as to in 613?

 5      A.  Yes.

 6      Q.  Is that -- so the values in those columns

 7 would reflect the same type of information?

 8      A.  Yes.

 9      Q.  Can you tell what dates of service these

10 underpaid claim line appeals covered?

11      A.  Pages 1 through 34 appear to be dates of

12 service January 1st, 2007 through August 31st, 2007.

13      Q.  And then what about Pages 35 to the end, which

14 looks to be Page 94?

15      A.  That appears to also include some dates of

16 service from 2008.

17      Q.  In Column B, what does "Contract Code" mean?

18      A.  "Contract Code 1106" -- in our contract

19 management system, we assign a code to the specific

20 contract.  "1106" refers to PacifiCare's contract.

21      Q.  So in your practice, if you have a contract

22 code that goes with one particular contract, then does

23 that mean that every single claim that UCLA initially

24 or later identifies as being subject to reimbursement

25 under that contract would be in this filter for the
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 1 spreadsheets?

 2      A.  Correct.

 3      Q.  Do you know if this appeals spreadsheet --

 4 well, let's go back to when it was generated.

 5          When was this appeals spreadsheet generated?

 6      A.  Appears to be December 8, 2008.

 7      Q.  Actually, there's two, right?  But they

 8 were --

 9      A.  Yes.

10      Q.  -- it looks like.

11          Were they generated the same time

12 approximately?  Yes?  5:00 p.m.?

13      A.  So I'm trying look for the first page on the

14 second one.

15      Q.  I'm sorry.  Page 35, if you want to take a

16 look at Page 35.

17      A.  Yes, they appear to be at the same time.

18      Q.  Do you know if these appeals spreadsheets were

19 sent to PacifiCare?

20      A.  Yes.

21      Q.  Now, after the spreadsheet was sent to

22 PacifiCare, to your knowledge, did anyone at PacifiCare

23 tell you they couldn't identify the claims that UCLA

24 was appealing as underpaid?

25      A.  We had several conversations back and forth
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 1 throughout that time period.  I don't recall any

 2 specifically to this spreadsheet.

 3      THE COURT:  This is Exhibit 616.  Unless I hear an

 4 objection, I'm going to take off the confidential

 5 designation.  And the date on the top of the

 6 spreadsheet is 12/8/08, 5:52.

 7          (Department's Exhibit 616, CDI00254148

 8           marked for identification)

 9      MS. ROSEN:  Q.  So the exhibit that's been marked

10 as Exhibit 616, do you recognize this, your Honor --

11 I'm sorry.  Do you recognize this, Mr. Rossie?

12      A.  Yes.

13      Q.  Does it contain similar information as the

14 previous exhibit?  And I guess that would be 615 --

15      A.  Yes.

16      Q.  No -- 614.

17      THE COURT:  615.

18      MS. ROSEN:  Well, no, you're right.

19      Q.  615?

20      A.  Yes.

21      Q.  What dates of service does it cover?

22      A.  Appears to be January 1, 2007 through

23 3/14/2008.

24      Q.  When was it generated?

25      A.  12/28/2008, 5:52 p.m.
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 1      Q.  To your knowledge, did UCLA send this

 2 spreadsheet to PacifiCare?

 3      A.  Yes.

 4      Q.  When would that be?

 5      A.  Shortly thereafter.

 6      Q.  To your knowledge, did anyone at PacifiCare

 7 ever tell you that they could not identify the claims

 8 that UCLA was appealing on these spreadsheets?

 9      A.  To this direct submission, not to my

10 recollection, no.

11      Q.  Now, other than Tom Bussiere's calculation of

12 the line item underpayments that was on the previous

13 spreadsheet, did PacifiCare acknowledge your reported

14 underpayments?

15      A.  Yes.

16      Q.  How did they do that?

17      A.  We had -- throughout the period of time after

18 the submission, there were various phone calls and

19 meetings.  And it was agreed that the underpayment

20 calculation was correct.  They subsequently said that

21 there were overpayments that exceeded that amount of

22 underpayments, and they weren't going to pay these

23 because of that.

24      Q.  So they did say that they weren't going to pay

25 these after you sent these spreadsheets and you had
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 1 those conversations?

 2      A.  That is correct.

 3      MS. ROSEN:  Your Honor, this would be a good time

 4 to break.  And maybe we can come back a little bit

 5 early, earlier than usual?

 6      THE COURT:  Come back at 1:15?

 7      MR. KENT:  That's fine.

 8      MS. ROSEN:  Yeah, that's fine.

 9      THE COURT:  Okay.

10          (Whereupon, the luncheon recess was taken

11           at 11:39 o'clock a.m.)

12
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 1                    AFTERNOON SESSION

 2                        ---o0o---

 3          (Whereupon, all parties having been

 4          duly noted for the record, the

 5          proceedings resumed at 1:16 p.m.)

 6      THE COURT:  We'll go back on the record.

 7          Go ahead.

 8      MS. ROSEN:  Q.  Mr. Rossie, does UCLA have a

 9 regular process for supplying insurers with the

10 necessary provider demographic information that they

11 can use for claims processing and producing PPO

12 provider directories?

13      A.  Yes.

14      Q.  What kind of provider information would that

15 process include?

16      A.  The provider's name, office location, tax ID

17 number, phone numbers, billing information.

18      Q.  Specialty?

19      A.  Specialty.

20      Q.  What is your process for supplying this

21 information?

22      A.  There's a monthly e-mail that goes out to all

23 the payors that includes several different files that

24 include the provider information, open and close, add

25 changes, deletes, complete full roster.  There's
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 1 several different spreadsheets that include that

 2 information.

 3      Q.  You -- UCLA sends this file to PacifiCare

 4 every month?

 5      A.  Yes.

 6      Q.  Was this process in place in October 2007?

 7      A.  Yes.

 8      Q.  Was it in place between January 1, '06 and

 9 October 2007?

10      A.  Yes.

11      Q.  Did you expect that those updates would be

12 used for both claims handling purposes and PPO provider

13 directories?

14      A.  Yes.

15      Q.  That's the intent?

16      A.  Yes.

17      Q.  Were you ever told by PacifiCare that they

18 couldn't use them?

19      A.  No.

20      Q.  So let's talk about TINs.  Mr. Kent has

21 repeatedly asked you about the number of UCLA TINs, tax

22 ID numbers.  In your experience with the insurance

23 industry, should a large number of TINs pose a problem

24 for paying claims?

25      A.  No.
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 1      Q.  Can you explain why you have that view?

 2      A.  A TIN is nine digits.  So every time a doctor

 3 is entered with nine digits, whether it's the same

 4 number for 1300 doctors or 1300 individual TINs, it's

 5 one nine-digit number for each provider.

 6      Q.  Now, when UCLA generates claims when a service

 7 is provided, does that claim have a provider's TIN on

 8 it?

 9      A.  Yes.

10      Q.  How many TINs can be on one claim?

11      A.  Only one.

12      Q.  So when UCLA sends a claim with one TIN on it,

13 do you expect the payment to be to that TIN on that

14 claim?

15      A.  Correct.

16      Q.  Did PacifiCare ever tell you that UCLA

17 provided an incorrect payment address associated with

18 any of the TINs on the claims that were submitted?

19      A.  No.

20      Q.  Now, there's been much reference to the roster

21 reconciliation project.  I wonder if you could look at

22 5208.  Do you have the exhibits, 5208 there?

23      A.  No.

24      THE COURT:  No, I don't think he has 5208.

25      MS. ROSEN:  Okay.  Hang on.  Here you go.  5208.
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 1      Q.  Did you have time to take a look at it?

 2      A.  Yes.

 3      Q.  Do you see that Anne Harvey of PacifiCare is

 4 e-mailing Noah Rosenberg, who, it's been in testimony

 5 before that he's the UC attorney?

 6      A.  Yes.

 7      Q.  In your experience, is it typical for provider

 8 attorneys to be involved in provider roster issues?

 9      A.  Not at all.

10      Q.  At this time in late 2006, did you know why UC

11 attorneys were involved in the provider roster issues

12 with PacifiCare?

13      A.  Yes.

14      Q.  Can you explain what your understanding of

15 that was?

16      A.  There was a huge problem with the doctors at

17 UCLA as well as the other four campuses not being

18 listed in the United Web site.  So this was raised to

19 Noah and Karen.  It was brought up with the United

20 representatives for the Web site issue of the

21 doctors -- since United's departure from the Care Trust

22 agreement with Blue Shield, the doctors were not loaded

23 in the Web site, and this was addressing that issue.

24      Q.  Karen is who?

25      A.  Karen Kaplan of the Kaplan and Rosenberg
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 1 attorneys.

 2      Q.  Is she another attorney?

 3      A.  Yes.

 4      Q.  What was the primary reason for the roster

 5 reconciliation project being discussed here in Exhibit

 6 5208?

 7      A.  The doctors being loaded in the Web site

 8 through United.

 9      Q.  So it was directories?

10      A.  That is correct.

11      Q.  Not claims payment?

12      A.  That is correct.

13      Q.  So at its inception, this was a directory

14 issue, not a claims payment issue?

15      A.  That is correct.

16      Q.  So let's go back to the provider demographic

17 information that you testified that UCLA sent to

18 PacifiCare each month.

19          And I'm going to ask you if you reviewed the

20 data fields that Mr. Kent showed you from PacifiCare's

21 provider manual during your previous testimony.

22      A.  Yes.

23      Q.  Does the monthly UCLA provider information

24 that you've testified is supplied to PacifiCare include

25 all of those data fields?
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 1      A.  Yes.

 2      Q.  And has that changed much over the years?  Has

 3 it been pretty much the same data fields?

 4      A.  Pretty much the same.

 5      Q.  And do you recall, with respect to the ones

 6 that were listed in the page of the provider reference

 7 manual that Mr. Kent showed you, were those four data

 8 fields -- would those have been included in the UCLA

 9 data for the most part?

10      A.  Yes.

11      Q.  Okay.  So let me clarify that.  All of the

12 variables, all of the individual data elements that

13 were listed in the PacifiCare provider manual, were

14 each of those data elements included in the UCLA

15 provider information?

16      A.  Yes.

17      Q.  Thank you.

18          So you recall that there was also a

19 provider -- a separate provider data reconciliation

20 process that you engaged in with PacifiCare that was

21 primarily about PacifiCare's claims handling problems?

22      A.  Yes.

23      Q.  Is that right?  Now, could you see if 5218 is

24 in that book.

25      A.  Yes.
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 1      Q.  And take a look at it.

 2      A.  Yes.

 3      Q.  Thank you.

 4          So it's a letter from PacifiCare dated April

 5 10th, 2008.  How long had you been engaged in the

 6 process of correcting PacifiCare's UCLA provider data

 7 at that point?

 8      A.  I believe the project started in October of

 9 2007.

10      Q.  Can you please take a look at the bottom

11 paragraph on the first page of this letter?

12      A.  Yes.

13      Q.  Now, you've already testified that the

14 reference to "any further claims projects will be

15 pended," first part of that sentence, meant that new

16 claims projects of unpaid or underpaid claims would be

17 put on hold by UCLA; is that right?

18      A.  Yes.

19      Q.  Did individual claim appeals letter continue

20 to go out?

21      A.  Yes.

22      Q.  When was the roster reconciliation project

23 completed?

24      A.  Our final response back to PacifiCare occurred

25 on April 21st, 2008.
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 1      Q.  Okay.  And then I think -- did you hear back

 2 from PacifiCare as to when they considered the roster

 3 reconciliation complete?

 4      A.  I know that in the July agenda for our PAM

 5 meeting, it indicates that all the files had been

 6 received from UCLA and the providers had been updated

 7 at that date.

 8      Q.  That's the agenda that's prepared by

 9 PacifiCare?

10      A.  Yes.

11      Q.  So at that meeting or around that time, did

12 both PacifiCare and UCLA agree that the roster

13 reconciliation project had been completed?

14      A.  Yes.

15      Q.  Based on your experience, did UCLA respond in

16 a reasonable amount of time to PacifiCare's demand that

17 you review their network provider data for UCLA?

18      MR. KENT:  Argumentative.

19      THE COURT:  Sustained.

20      MR. STRUMWASSER:  Q.  There's been testimony

21 previously that UCLA didn't spend enough effort and

22 didn't respond to PacifiCare with respect to reviewing

23 the request to review their provider data in a timely

24 fashion.  And you were involved in that effort, right?

25      A.  Yes.
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 1      Q.  Did you believe that you responded -- your

 2 organization responded in a reasonable amount of time?

 3      MR. KENT:  Argumentative.

 4      THE COURT:  I'll allow it.  It's his opinion.

 5      THE WITNESS:  Under the circumstances, yes.

 6      MS. ROSEN:  Q.  Is there a qualitative -- under

 7 the circumstances?

 8      A.  Yes.

 9      Q.  So what kinds of circumstances?  What did you

10 believe UCLA was facing with this request?

11      A.  We were being asked to review PacifiCare's

12 errors of adding and deleting doctors, updating

13 information, reconciling the TINs, the addresses, the

14 phone numbers, the doctor's specialty on several years

15 of errors that accumulated.  And it took time for UCLA

16 to go through that.

17          We don't have a staff that's dedicated to

18 correcting payor errors.  So it was finding personnel

19 to go through that -- several files.  Some of them are

20 much larger than others, but a large number of files

21 had to be reviewed and all that data compared to our

22 roster.

23      Q.  Was this for both United and PacifiCare

24 directories?

25      A.  Yes.
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 1      Q.  Can you give us just a couple of examples of

 2 the types of errors that you were asked to uncover or

 3 check for?

 4      A.  Yes.  In the roster files that were sent to

 5 us, there were doctors that were still enclosed -- or

 6 included in the PacifiCare rosters that had been

 7 terminated from UCLA several years prior to that.

 8      Q.  Is there a qualitative difference between the

 9 resolution of claims payment problems by PacifiCare

10 versus other large insurance in California who you do

11 business with?

12      MR. KENT:  No foundation.

13      THE COURT:  If you know.

14      THE WITNESS:  It seems to take longer for

15 PacifiCare to resolve those issues.

16      MS. ROSEN:  Q.  Can you explain?

17      A.  Well, we have been dealing with claims issues

18 for dates of service in 2007 that just recently got

19 resolved three years later.

20      Q.  So let's take a look at 5237, that was --

21 should still be up there.

22      THE COURT:  Yes, that should still be there.

23      MS. ROSEN:  Q.  It has the Bates number PAC086678.

24 Do you have that in front of you?

25      A.  Yes.
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 1      Q.  Mr. Kent explained that these two projects

 2 that are listed here on this exhibit, the 2008 date of

 3 service and the 2009 date of service, that the content

 4 of those projects corresponded to the spreadsheets of

 5 claims that were not responded to represented in the

 6 original exhibits of 382 and 383, where UCLA received

 7 no response from PacifiCare; is that right?

 8      A.  Yes.

 9      Q.  Your understanding?

10          So all the claims on those two spreadsheets

11 were for date of service after 3/14/08; is that

12 correct?

13      A.  Yes.

14      Q.  Now, regarding the settlement of claims that

15 Mr. Kent referred to earlier when he was questioning

16 you, what dates of service did that settlement cover?

17      A.  Dates of service 3/14/2008 and prior.

18      Q.  So none of the claims that were analyzed in

19 Exhibit 5237 were subject to the settlement?

20      A.  Correct.

21      Q.  As to the non-response claims appeals, did

22 PacifiCare ever show you an EOB on any of the claims

23 that were contained in either of these spreadsheets

24 prior to your first appearance here?

25      A.  No.
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 1      Q.  Now, in the discussion earlier about the

 2 settlement of the claims prior to 3/14/08, there was

 3 mention that it was intended to cover claims that

 4 PacifiCare believed were overpaid; is that correct?

 5      A.  Correct.

 6      Q.  Did they ever provide UCLA with a list of the

 7 overpayment amounts for those claims?

 8      A.  No.

 9      Q.  Now I'd like you to turn to our Exhibit 611,

10 if you could.

11          So on 611, I just want to make sure that we're

12 very clear on what this claim listing represents since

13 UCLA generated this spreadsheet.  Are these claims that

14 were denied that for which you received an EOB?

15      A.  Not at that time, no.

16      Q.  Were these claims that were paid?

17      A.  Not at that time, no.

18      Q.  So is it true that these claims -- the reason

19 that these claim or claim lines got on here was because

20 UCLA simply did not have any response one way or the

21 other?

22      A.  That is correct.

23      Q.  Did PacifiCare tell you at the point before

24 your appearance here that it had sent UCLA an EOB for

25 any of the claims on these spreadsheets?
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 1      A.  No.

 2      Q.  Now, if UCLA had received an EOB on a claim

 3 prior to your appearance here, would that claim have

 4 been listed on -- I'm sorry, prior to 10/31/09, would

 5 that claim have been listed on Exhibit 611?

 6      A.  No.

 7      Q.  So it's your testimony that UCLA had not

 8 received any EOBs prior to 10/31/09 for these claims?

 9      A.  That is correct.

10      Q.  So let's go back to the reconciliation project

11 that you testified started in fall of '07.  And both

12 parties had agreed it concluded 7/31/08?

13      A.  Yes.

14      Q.  When you had that meeting?

15      A.  Yes.

16      Q.  Did the systemic claims payment problems with

17 PacifiCare that UCLA has been experiencing end after

18 that date?

19      MR. KENT:  No foundation, argumentative.

20      THE COURT:  If you know.

21      THE WITNESS:  Yes, I do know.

22          No, they did not stop.

23      MS. ROSEN:  Q.  As far as you know, from that day,

24 July 31st, '08, approximately, when both parties agreed

25 that the roster reconciliation project was completed,
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 1 was it your understanding that outstanding claims

 2 projects that you had previously submitted would be

 3 worked to resolution within a reasonable time frame?

 4      A.  Yes.

 5      Q.  And have the problems with incorrect payment

 6 continued to this day with PacifiCare?

 7      A.  Yes.

 8      Q.  How about the problems of nonpayment of claims

 9 or claim lines?

10      A.  Yes.

11      MS. ROSEN:  That's all I have, your Honor.

12      THE COURT:  Any redirect -- recross?

13      MR. KENT:  Yes, I do.

14             RECROSS-EXAMINATION BY MR. KENT

15      MR. KENT:  Q.  Mr. Rossie, if you could look back

16 on what we marked this morning as Exhibits 5232 -- I

17 apologize -- 5232 and 5234, if you would take a look at

18 those.

19      A.  Yes.

20      Q.  If I understand your testimony, sir, you're

21 saying that, relative to these two claims that

22 correspond to these two EOBs -- let me withdraw that.

23          Is it your testimony, sir, that UCLA did not

24 receive copies of either of these EOBs in the normal

25 course?
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 1      A.  Yes.

 2      Q.  UCLA have some issue with its mail

 3 distribution system that you're aware of?

 4      A.  Not that I'm aware of, no.

 5      Q.  If we went back and looked at that spreadsheet

 6 382, it's your testimony that, as to every single claim

 7 or claim line on this spreadsheet, that UCLA never

 8 received an EOB or an EOP from PacifiCare?

 9      A.  At the time of that report, yes.

10      Q.  And the time of that report was in November of

11 2009, correct?

12      A.  Yes.

13      Q.  And all the claims that are identified on this

14 page after page after page of claims, those are for

15 dates of service in some instances -- well, they're all

16 in 2008, correct?

17      A.  Yes.

18      Q.  Before you testified today, did you go back

19 and either personally or have someone else within UCLA

20 check to see if copies of EOBs or EOPs had in fact been

21 received for any of those claims?

22      A.  No.

23      Q.  Some reason?

24      A.  If an EOB had been received, it would have

25 been processed and it would not show up on the system
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 1 as no pay or no denial.

 2      Q.  All right.  Well, do you have any explanation

 3 as to why, as you say it, UCLA never received what

 4 we've marked as Exhibits 5232 and 5234?

 5      MS. ROSEN:  Objection, calls for speculation, your

 6 Honor.

 7      THE COURT:  Overruled.

 8      THE WITNESS:  For all I know, they may never have

 9 been mailed.

10      MR. KENT:  Q.  Never mailed.  Now, we produced

11 copies of this to CDI several weeks ago, these two

12 EOBs.  Before you came to testify today, did you

13 personally or have someone else at UCLA check to see if

14 there were any record of the receipt of either of these

15 EOBs?

16      A.  No.

17      Q.  So if I understand your testimony, you're in

18 essence saying that, if something ended up on that

19 spreadsheet Exhibit 382, then UCLA must never have

20 received any type of EOB or other claim communication

21 from PacifiCare as to that claim?

22      MS. ROSEN:  Your Honor, that's been asked and

23 answered.

24      THE COURT:  Overruled.

25      THE WITNESS:  At the time that that report was
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 1 created, that is correct.

 2      MR. KENT:  Q.  Now, while we're on Exhibit 382, if

 3 you could look at the -- or you can look up here, sir,

 4 on the board.  Focusing on the first page, which is

 5 Ms. Schorle's cover e-mail, do you see under the word,

 6 "Thanks," in that third line, it says, "Some member

 7 info is missing" -- emphasizing the word "some"?  Do

 8 you see that, sir?

 9      A.  Yes.

10      Q.  Then to continue on that line, "Unable to

11 identify based on member number provided for

12 several" -- emphasizing the word "several."  Do you see

13 that, sir?

14      A.  Yes.

15      MS. ROSEN:  Objection, your Honor.  This misstates

16 the evidence.  There's no difference between the word

17 "several" and any other word on that line.

18      THE COURT:  Overruled.

19      MR. KENT:  Q.  Now let's look over at which was

20 introduced this morning just before we took the

21 luncheon break as Exhibit 312 -- 612.  Sorry.

22          Do you have 312 before you, sir?

23      A.  No.

24      Q.  612?

25      A.  Yes.
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 1      Q.  I apologize.  All right.  Let me start again.

 2 Do you have 612 before you, sir?

 3      A.  Yes.

 4      Q.  If you could look over at the second page of

 5 this exhibit, at the column entitled "Status."  It's

 6 third from the right-hand margin.  Looks like -- two,

 7 four -- six of the items on the first page alone were

 8 not found; is that right?

 9      A.  Yes.

10      Q.  Means that your folks, when they went to the

11 sources you described in your testimony this morning,

12 they were unable to find any record of the

13 corresponding individual in question as being a

14 PacifiCare insured?  Is that what that means?

15      A.  Yes.

16      Q.  And then let's go over --

17      A.  I'm sorry.  There is an indication on the last

18 one that it was another United product.  So it could be

19 a PacifiCare member, may not be a PacifiCare PPO

20 member.

21      Q.  Okay.  So on this first page, we've got five

22 who were completely unaccounted for and one who might

23 have coverage under some other United program.  Fair

24 statement?

25      A.  Yes.
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 1      Q.  Then go on over to the next page, sir.  We

 2 have nine of the individuals whose claims are listed on

 3 this page who you and your folks, when they went to

 4 look for some record of the person, couldn't find

 5 anything or any record showing that that was a

 6 PacifiCare insured, correct?

 7      A.  Yes.

 8      Q.  And likewise, on, looks like every page -- I

 9 won't say that -- but virtually every page of this

10 document, there are multiple instances in which your

11 people were unable to find any type of record that the

12 person in question was a PacifiCare insured, correct?

13      A.  Yes.

14      Q.  Now, subsequent to the e-mail exchange you had

15 with PacifiCare regarding Exhibit 382, you've had

16 meetings and discussions with several of the PacifiCare

17 representatives about this rework project, correct?

18      A.  Yes, I believe that's correct.

19      Q.  It was explained to you, sir, was it not, that

20 when you have a spreadsheet submission like this for

21 rebilled claims and some number of the member numbers

22 can't be traced to an actual PacifiCare insured member,

23 that, in order to try and locate coverage for that

24 person, it is a very manual process?

25      A.  Yes.
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 1      Q.  Takes many hours?

 2      A.  I don't know if I would say "many hours."

 3      Q.  And it was explained to you, was it not, sir,

 4 that, if UCLA could provide accurate information on

 5 spreadsheets like this, that the process would go much

 6 quicker?

 7      A.  I don't agree with that.  I don't know that we

 8 were ever told that it would be quicker.  But they

 9 originally said that they couldn't identify any of

10 these numbers.  And then you produced a document that

11 said that they could.

12          So I don't know that we would have an

13 agreement with PacifiCare representatives and UCLA

14 representatives as to what would need to be submitted

15 as we felt the information was submitted that they

16 could respond to either a denial, a payment, or a copy

17 of an EOB, which we were never provided for as a

18 response to this project.

19      Q.  All right, sir.  Maybe it's my confusion, but

20 let's look at 382 again, that line we went through a

21 few moments ago.  It refers here to "some member info

22 is missing," and, "unable to identify based on member

23 number provided for several...."

24          Putting this aside, sir, is there someplace

25 that PacifiCare wrote to you and said they were unable
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 1 to find any of these people on these spreadsheets?

 2      A.  May I look at the --

 3      THE COURT:  Certainly.

 4      THE WITNESS:  Does not say "any."  Just says that

 5 it cannot identify several.

 6      MR. KENT:  Q.  Which was a true statement?

 7      A.  From their records.

 8      Q.  Let's look at Exhibit 613, sir.  Now, what are

 9 the dates of service that are covered by this

10 spreadsheet?

11      A.  Appears to be January 2007 through March 14th,

12 2008 with a couple of claims falling outside of those

13 dates.

14      Q.  So fair to say that all the claims on this

15 spreadsheet were the subject of that settlement that's

16 been completed between UCLA and PacifiCare, correct?

17      A.  With the exception of those couple that fall

18 out of that date range, yes.

19      Q.  If you look at 614, what are the dates of

20 service covered by this spreadsheet, sir?

21      A.  Appears to be the same period of time, January

22 1st, 2007 through 3/14/2008.

23      Q.  And this is the spreadsheet that has the

24 additional column for "Total Charge"; is that right?

25      A.  Yes.
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 1      Q.  And that's a spreadsheet that was deleted from

 2 the later spreadsheets, such as Exhibit 382 and 383?

 3      A.  I don't understand what you mean, it was a

 4 spreadsheet that was deleted from the other

 5 spreadsheets.

 6      Q.  Well, that column, sir, if I misspoke myself.

 7      MS. ROSEN:  Objection, assumes facts not in

 8 evidence.  There's no evidence that those spreadsheets

 9 have those two columns.

10      MR. KENT:  I believe that's the point.

11      THE COURT:  All right.  I'll allow it.

12      THE WITNESS:  Can we read it?

13      MR. KENT:  Q.  Let me ask it again.  Exhibits 382

14 and 383, do those spreadsheets have a separate column

15 for total charges?

16      A.  No.

17      Q.  Focusing on Exhibit 614, the spreadsheet for

18 the earlier claims, that "Total Charge" column had been

19 added at the request of PacifiCare, correct?

20      A.  I believe that came up as one of the

21 discussion points, yes.

22      Q.  And it was explained to you, was it not, sir,

23 that the reason PacifiCare wanted a "Total Charge"

24 column is that would facilitate the company's review of

25 these claim items, correct?
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 1      A.  That's what they stated at the time, yes.

 2      Q.  They told you that, with the total charges,

 3 they were able to utilize some computer or electronic

 4 tools to help in the process, right?

 5      A.  They didn't explain the process.  They just

 6 asked for it to be added.  Or I should say, I don't

 7 recall them specifically indicating why they needed it.

 8      Q.  Now, looking at Exhibit 5281 -- I'm sorry --

 9 5218, which we looked at earlier, particularly the

10 April 10, 2008 letter to you, sir.

11      A.  Yes.

12      Q.  First page of the letter, about, oh, a little

13 more than halfway down, there's a bullet point under

14 Issue 1.  "PacifiCare, United, and UCLA mutually

15 understand that any and all claims issues will not be

16 resolved until such time as the full roster

17 reconciliation is complete."  Do you see that, sir?

18      A.  In the third bullet, yes.

19      Q.  That accurately reflects the parties' mutual

20 agreement at the time?

21      A.  I don't think that's correct because on the

22 understanding in this status, it talks about further

23 projects.  So our understanding was that it was

24 projects after that point, not anything that was

25 already in queue.
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 1      Q.  Mr. Rossie, when you got this letter and

 2 you're having these discussions with the PacifiCare

 3 people, did you write back a letter or an e-mail saying

 4 or objecting or correcting this statement about the

 5 parties' mutual understanding?

 6      A.  No.

 7      Q.  Because the fact of the matter is, that was

 8 the parties' mutual understanding, wasn't it, sir?

 9      MS. ROSEN:  Objection, argumentative.

10      THE COURT:  Sustained.

11      MR. KENT:  Q.  Subsequent to finally completing

12 the roster reconciliation project, which I believe you

13 said happened a month or two after the date of this

14 letter, then parties started talking about resolving

15 the prior underpayments, correct?

16      A.  We had several conversations related to the

17 claims underpayments.  I don't know exactly when those

18 started, if they were after this was completed.  It

19 might have been going on also at the same time.

20      Q.  You also started discussions with the

21 PacifiCare people about the various overpayment --

22 claim overpayments that PacifiCare had made to UCLA,

23 correct?

24      A.  Discussions, yes.

25      Q.  And you indicated a little bit ago that,
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 1 through this process, the PacifiCare people never

 2 identified any of the specific claims that had been

 3 overpaid.  Did I hear you right?

 4      A.  That is correct

 5      THE COURT:  This is 5238, e-mail with a date of

 6 July 29th, 2009.

 7          (Respondent's Exhibit 5238 marked for

 8           identification)

 9      MR. KENT:  Q.  Showing you a two-paged document,

10 sir.  It's been marked as Exhibit 6238 [sic] for

11 identification.  This will be an e-mail July 27th,

12 2009.  Was Connie Wong, at the time this was written,

13 with PacifiCare --

14      MR. GEE:  Excuse me.  I'm sorry.  I think you said

15 "6238."  It's 5238.

16      THE COURT:  5238.

17      MR. KENT:  Let me start again.

18      Q.  Showing you a two-paged document marked as

19 5238, looks to be an e-mail dated July 29, 2009.  The

20 question to you, sir, Connie Wong, she was with

21 PacifiCare; is that right?

22      A.  Yes.

23      Q.  This is an e-mail that you received from

24 Ms. Wong?

25      A.  Yes.
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 1      Q.  Over to the second page, sir, starting about

 2 halfway down, a paragraph that begins, "As communicated

 3 on our call July 8th, our teams went and pulled all

 4 underpayments and overpayments on the PacifiCare

 5 platform for this time period," do you see that, sir?

 6      A.  Yes.

 7      Q.  You see the time period is for June 23, 2006

 8 through March 14, 2008?

 9      A.  Yes.

10      Q.  And apparently Ms. Wong is attaching a sample

11 of some of the codes, members where there were

12 overpayments?

13      A.  Yes.

14      Q.  Do you see that, sir?  So you received some

15 information about specific PacifiCare members who had

16 their claims overpaid; is that right?

17      A.  Anecdotal, yes.

18      Q.  Anecdotal.  And the paragraph goes on to say,

19 "We can pull more if needed but want to at least give

20 you a sample of what we are seeing so you can

21 investigate on your end."  Do you see that, sir?

22      A.  Yes.

23      Q.  Did you ask Ms. Wong or anyone else at

24 PacifiCare for additional samples or information so

25 that you could investigate this overpayment issue on
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 1 your end?

 2      A.  Yes, prior to the date of this e-mail.

 3      Q.  And they provided it to you?

 4      A.  No.

 5      Q.  They provided it to you with this e-mail,

 6 right?

 7      A.  That was it, yes.

 8      Q.  After this e-mail, did you say -- did you

 9 write or tell anyone at PacifiCare, "We need more

10 information"?

11      A.  I don't recall if we did or not.  I'm sure it

12 came up in discussion.  I don't know if there was a

13 specific e-mail.

14      Q.  Fair to say that anything you requested in the

15 way of overpayment verification was provided to you?

16      A.  Absolutely not.

17      Q.  Well, let me be sure I understand.  This

18 e-mail indicates that there was some information about

19 overpayments attached to it.  Are you saying that that

20 information really wasn't with the e-mail?

21      A.  No, that's not what I said at all.

22      Q.  Okay.  All right.  For purposes of the claims

23 with dates of service between -- or prior to

24 March 14 -- let me start that again.

25          For purposes of claims with dates of service
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 1 up to including March 14, 2008, those -- any kind of

 2 overpayments and underpayments had been settled as

 3 between UCLA and PacifiCare, correct?

 4      A.  Yes.

 5      Q.  And there's an actual written formal

 6 settlement agreement?

 7      A.  Yes.  Just to clarify my answer, it excludes

 8 two categories of services.  Yes, generally, yes.

 9      Q.  In that settlement agreement, the parties had

10 mutual releases?

11      A.  Yes.

12      Q.  And as part of that, those releases, UCLA

13 agreed that they would waive any right to any kind of

14 interest on any of the claims that were being paid?

15      A.  I believe that is correct.

16      Q.  And PacifiCare waived any right to go back and

17 try to recoup for payments it had made in the past to

18 UCLA that, in hindsight, may have been inadvertent or

19 incorrect?

20      A.  Yes.

21      Q.  Did the parties agree or acknowledge in the

22 settlement agreement that some of the claims that were

23 being settled may not have been quote/unquote "clean

24 claims" when they were submitted?

25      MS. ROSEN:  Your Honor, I'm going to object on
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 1 relevance here.  The details of the settlement are not

 2 relevant to the violations of the statute that we've

 3 alleged and that is subject to --

 4      THE COURT:  I'm concerned about going too deeply

 5 into some settlement agreement.

 6      MR. KENT:  As we looked at those -- I am too, but

 7 my concern is that we've spent some time this

 8 morning -- this gentleman has been asked some questions

 9 about claims that have been -- everybody's put behind.

10      THE COURT:  Mr. Rossie is clearly an advocate for

11 his company and his position, and I understand that.

12 And I understand that you've settled it.  Let's move

13 on.

14      MR. KENT:  Q.  Now, let me ask you about tax ID

15 number's, TINs.  Currently, UCLA has what, 118?

16      A.  Approximately.  I don't know the number off

17 the top of my head.

18      Q.  And about 1600 physicians?

19      A.  Close to.  I don't know the exact number off

20 the top of my head.

21      Q.  Many of those physicians bill under multiple

22 tax ID numbers, correct?

23      A.  Just to clarify, there are doctors that have

24 several different tax ID numbers.  They only bill under

25 one on each claim, just to clarify.
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 1      Q.  Over the course of, let's say, a year, many of

 2 the UCLA physicians will submit claims under --

 3 separate claims but under different tax ID numbers?

 4      MS. ROSEN:  Objection, vague.

 5      THE COURT:  Overruled.

 6      THE WITNESS:  Yes.

 7      MR. KENT:  Q.  And do you know, have you looked at

 8 any statistics about, on average, how many different

 9 tax ID numbers the average UCLA physician uses in the

10 course of a year?

11      MS. ROSEN:  Objection, relevance.  I don't know

12 what average statistics about tax ID numbers --

13      THE COURT:  What is the relevancy?

14      MR. KENT:  Well, I'll get there.

15      THE COURT:  Well --

16      MR. KENT:  But it is confusing.  It is anomalous.

17 There is no other institution, public or private, that

18 has even close to this number.  And there's a very good

19 reason.

20      THE COURT:  You claim that was one of the reasons

21 you were having the problem?

22      MR. KENT:  Yes.

23      THE COURT:  All right.  I'll allow it.

24      THE WITNESS:  Could you reread the question,

25 please?
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 1          (Record read)

 2      THE WITNESS:  No.

 3      MR. KENT:  Q.  To your understanding, sir, from

 4 the side of a PacifiCare or a health insurer, does a

 5 fee schedule, a separate fee schedule, have to be

 6 loaded for each TIN number?

 7      A.  Once, yes.

 8      Q.  And does the fee schedule also have to be

 9 loaded once for every physician?

10      A.  I don't know the answer to that.  I believe

11 that it's done based on TIN, and the TIN is assigned to

12 the fee schedule.  I don't know that the specific

13 individual doctors are tied to that.

14      Q.  To your understanding, does each physician

15 have to be tied to each TIN that he or she bills under?

16      A.  Yes.

17      Q.  And each of those records requires a separate

18 fee schedule, does it not?

19      MR. STRUMWASSER:  Objection, your Honor.  He's

20 asking about how PacifiCare is set up.

21      THE COURT:  He asked if he knew.  I'll allow it.

22      THE WITNESS:  I don't know.

23      THE COURT:  All right.

24      MR. KENT:  Q.  Do you know how any health insurer

25 is set up in terms of how many times a fee schedule has
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 1 to be loaded for each physician who bills to multiple

 2 TIN numbers?

 3      A.  It's my understanding once for the TIN.

 4      Q.  For each TIN?

 5      A.  Yes.

 6      Q.  All right.  So for each doctor for each TIN;

 7 is that right?

 8      A.  That's not what I stated, no.  Once for each

 9 TIN.

10      Q.  Do you have any -- do you have an

11 understanding why all the other UC campuses use far

12 fewer TINs than UCLA?

13      MS. ROSEN:  Objection, no foundation.

14      THE COURT:  If he knows.

15      THE WITNESS:  I do not.

16      MR. KENT:  Q.  You've never had a discussion with

17 any of your counterparts at any of the other UC campus

18 medical groups about TINs?

19      MS. ROSEN:  Objection, asked and answered.

20      THE COURT:  Overruled.

21      THE WITNESS:  No, as you've asked me before, other

22 than I know that Irvine has a lot.

23      MR. KENT:  Q.  How many does Irvine have?

24      A.  A lot.

25      Q.  What's "a lot"?
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 1      A.  I don't know the number.

 2      Q.  More or less than ten?

 3      A.  More.

 4      Q.  More than twenty?

 5      A.  I don't know.  I don't know where it lies.

 6      MS. ROSEN:  Objection, relevance.  He does not

 7 represent UC Irvine.

 8      THE COURT:  Let's move on.

 9      MR. KENT:  I'm sorry.  I apologize.  Just a

10 moment.

11      THE COURT:  It's all right.

12      MR. KENT:  Q.  Now, you were asked some questions

13 a moment ago about Exhibit 5208, an e-mail from Anne

14 Harvey to Mr. Rosenberg?

15      A.  Yes.

16      Q.  But if you could take a look back at 5207,

17 immediately prior exhibit, sir.

18          Now, since we were together last time and I

19 showed you this e-mail, have you had a chance to go

20 back and check UCLA's records to see if there's any

21 indication that you folks participated in this roster

22 cleanup?

23      MS. ROSEN:  Your Honor, objection, relevance.

24 This is from 2005.

25      THE COURT:  Overruled.
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 1      THE WITNESS:  I met with Ms. Green and asked if

 2 there was any history of us refusing to reconcile the

 3 project.  As you pointed out in my appearance that

 4 there was refusal at some point by UCLA, I asked Regina

 5 Green about that.  She has no recollection that there

 6 ever was a refusal to participate in a reconciliation.

 7      MR. KENT:  Q.  My question is a little different,

 8 sir.  My question is, did you find, either through

 9 Ms. Green or any other due diligence you did, any

10 indication that UCLA in fact participated in this 2005

11 PPO directory cleanup project that PacifiCare was doing

12 with a number of providers?

13      A.  No, I did not.

14      MR. KENT:  That's all I have right now.

15      THE COURT:  Great.

16          Anything further?

17      MS. ROSEN:  Just one quick question -- couple

18 quick questions.

19        FURTHER REDIRECT EXAMINATION BY MS. ROSEN

20      MS. ROSEN:  Q.  Can you turn to 5230 for me,

21 Mr. Rossie?

22      A.  Yes, okay.  Thank you.

23          Yes.

24      Q.  So in Mr. Kent's recross just now, he's been

25 asking you about member information missing that was
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 1 mentioned in Lynette Schorle's e-mail, on 382 and 383.

 2 So I'm wondering if you could take a look at the bottom

 3 half of the e-mail from Lynette Schorle.  She was the

 4 person assigned to you as your provider advocate; is

 5 that correct?

 6      A.  Yes.

 7      Q.  So it appears that, on February 16th, 2009,

 8 she's writing to Martha but she copied you regarding

 9 the substance about the claims rejecting the

10 spreadsheet.

11          And I wondered if you could take a look at the

12 paragraph that says where she did a spot check and she

13 concludes that it appears that the ID numbers starting

14 with C were the majority of the incorrect numbers.

15      A.  Yes.

16      Q.  Have you had subsequent conversations with

17 PacifiCare folks about -- well, first let me back up.

18 Strike that.

19          The C numbers that appeared on those

20 spreadsheets, you testified, were PacifiCare ID numbers

21 that came off a card or the Web site, is that right?

22      A.  Yes.

23      Q.  You would have had to get them from somewhere?

24      A.  Yes.

25      Q.  Have you had subsequent conversations with
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 1 PacifiCare representatives regarding the PacifiCare ID

 2 numbers that start with C where you have people showing

 3 up with those ID cards at UCLA and receiving services?

 4      A.  Yes.

 5      Q.  Can you tell us what that -- what they told

 6 you about the ID numbers that start with C?

 7      A.  Yes.  They're not sure how to address those in

 8 our claims underpayments or nonpayment projects.

 9      Q.  But are they in fact some members with some

10 type of PacifiCare coverage?

11      A.  Yes.

12      Q.  Are they in fact claims that are ultimately

13 subject to the reimbursement agreement between

14 PacifiCare and UCLA Medical Group?

15      A.  Yes.

16      Q.  So these claims were reimbursed under that

17 contract?

18      A.  Should be reimbursed if we're talking about

19 the nonpayments.  And they weren't reimbursed, but they

20 are subject to reimbursement of that contract, yes.

21      Q.  So were there other claims that were paid by

22 PacifiCare where the member ID had a C number that

23 preceded the numbers?

24      A.  Yes.

25      Q.  Would that mean to you that PacifiCare claimed
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 1 responsibility for payment of the claims when the

 2 member's ID number had a C in front of it?

 3      A.  Yes.

 4      MS. ROSEN:  Thank you.

 5          No further questions.

 6      THE COURT:  Anything further?

 7         FURTHER RECROSS-EXAMINATION BY MR. KENT

 8      MR. KENT:  Q.  If you could look at 5237 briefly,

 9 sir.

10          Ms. Rosen just asked you some questions about

11 5230, which is a February 17th, 2009 e-mail.  Let me

12 ask you about the 5237, which is this chart that

13 reflects the rework or readjustment of all of the two

14 claim rebill spreadsheets.

15          Fair to say that, at that point, sir, any of

16 the claims that are referenced or that are connected to

17 Exhibit 5230, those have all been paid or otherwise

18 resolved, correct?

19      A.  You said 5230?

20      Q.  Right.

21      A.  I don't know the answer to that because, in

22 Exhibit 5230, it doesn't indicate a file or a date of

23 service reference.  So I can't answer that question,

24 based on this.

25      Q.  All right.  But fair to say that the claims
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 1 that would be subject or connected to 5230, they're

 2 either covered by the two projects identified on 5237

 3 or are subject to the settlement?

 4      MS. ROSEN:  Lacks foundation.

 5      THE COURT:  If you know.

 6      THE WITNESS:  I don't know.

 7      MR. KENT:  Q.  As to 5237, sir, based on this

 8 document anyway, what we're talking about here is what

 9 about $6400 or $6500 of additional payments by

10 PacifiCare for those two years' worth of claims?

11      MS. ROSEN:  Objection, lack of foundation.

12      THE COURT:  Well, this is your document, right?

13 So it speaks for itself.

14      MR. KENT:  Q.  Let me ask it this way.  Do you

15 have any information as you sit here today that there's

16 any more at issue on these two years' worth of claims

17 that you rebilled beyond the roughly $6500?

18      MS. ROSEN:  Objection, asked and answered.

19      THE COURT:  Overruled.

20      THE WITNESS:  As I indicated earlier, we haven't

21 gone through that yet, so I don't know.

22      MR. KENT:  Nothing further.

23      THE COURT:  All right.

24          Anything further?

25      MS. ROSEN:  No, your Honor.
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 1      THE COURT:  Okay.  Thank you very much.  You're

 2 free to go.

 3          We can go off the record for a minute.

 4          (Discussion off the record)

 5      THE COURT:  We're on the record.

 6          The one thing is, you promised our calculation

 7 chart.  Do you have the DAR calculation chart, 608?  Do

 8 we have that?

 9      MR. GEE:  The thing that Mr. Strumwasser --

10          (Mr. Gee handing document to Judge Astle)

11      MS. ROSEN:  Your Honor, could we take a ten-minute

12 break?

13      THE COURT:  Yes, of course.  Let me just -- are

14 there any confidentiality issues that you can resolve

15 today also, do you think, from before?

16      MR. KENT:  I'm not -- I don't know that we can.

17      THE COURT:  Let's go as far as we can.  We'll take

18 a ten-minute break and return, see how far we can go.

19          (Recess taken)

20      THE COURT:  Go back on the record.  See if we can

21 get -- how about we start with 616.

22      MS. ROSEN:  Or 611?

23      MR. STRUMWASSER:  She's working backwards.

24      MS. ROSEN:  So I'd like to move it into evidence,

25 your Honor.
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 1      THE COURT:  Any objection?

 2      MR. KENT:  No objection.

 3      THE COURT:  That will be entered.

 4          (Department's Exhibit 616 admitted into

 5           evidence)

 6      THE COURT:  615?

 7      MR. KENT:  No objection.

 8      THE COURT:  That will be entered.

 9          (Department's Exhibit 615 admitted

10           into evidence)

11      THE COURT:  614?

12      MR. KENT:  No objection.

13      THE COURT:  That will be entered.

14          (Department's Exhibit 614 admitted

15           into evidence)

16      THE COURT:  613?

17      MR. KENT:  No objection.

18      THE COURT:  That will be entered.

19          (Department's Exhibit 613 admitted

20           into evidence)

21      THE COURT:  612?

22      MR. KENT:  No objection.

23      THE COURT:  That will be entered.

24          (Department's Exhibit 612 admitted

25           into evidence)
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 1      THE COURT:  611?

 2      MR. KENT:  No objection.

 3      THE COURT:  That will be entered.

 4          (Department's Exhibit 611 admitted

 5           into evidence)

 6      THE COURT:  610?

 7      MR. KENT:  610 is?

 8      MR. STRUMWASSER:  I think that's my Vonderhaar

 9 exhibits.

10      MR. KENT:  Do you want to go through those?

11      THE COURT:  Is that all right?

12      MR. STRUMWASSER:  Yeah, let's do that.

13      THE COURT:  The only thing is, now that I said

14 it -- here it is.  Oh, it's this one (indicating).

15      MR. KENT:  There's no foundation.  This -- it's

16 not our document.

17      MR. STRUMWASSER:  Obviously it's not his document.

18 It's our exhibit.  The foundation is shown at the

19 bottom; it's admitted exhibits.  Well, one is admitted,

20 the other will be shortly.

21      THE COURT:  All right.  Based on that, I'm going

22 to admit it for now subject -- if you find errors or

23 something, subject to that issue.

24      MR. KENT:  Okay.

25          (Department's Exhibit 610 admitted



7140

 1          into evidence)

 2      THE COURT:  09?

 3      MR. STRUMWASSER:  09 is the second source, and the

 4 010.

 5      THE COURT:  And the problem with this is

 6 confidentiality which we can't resolve; is that right?

 7      MR. KENT:  Right.

 8      MR. STRUMWASSER:  Subject to that, can it be

 9 admitted?

10      THE COURT:  Any objection, subject to

11 confidentiality?

12      MR. KENT:  No, your Honor.

13      THE COURT:  That will be entered.

14          (Department's Exhibit 609 admitted

15           into evidence)

16      THE COURT:  608?

17      MR. STRUMWASSER:  608 is being offered as being

18 illustrative of the testimony.

19      THE COURT:  I'll enter it for that limited

20 purpose.

21          (Department's Exhibit 608 admitted

22           into evidence)

23      THE COURT:  Okay.  607, same thing, subject to

24 confidentiality?

25      MR. KENT:  Yes.
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 1      THE COURT:  That will be entered.

 2          (Department's Exhibit 607 admitted

 3           into evidence)

 4      THE COURT:  605?

 5      MR. STRUMWASSER:  6.

 6      THE COURT:  No, 606.

 7      MR. KENT:  No objection.

 8      THE COURT:  To 606?

 9      MR. KENT:  Right.

10      MR. STRUMWASSER:  Mr. Gee is holding it up.

11      THE COURT:  Oh, there it is.  All right.  606 is

12 in evidence.

13          (Department's Exhibit 606 admitted

14           into evidence)

15      THE COURT:  605?

16      MR. KENT:  No objection.

17      THE COURT:  That will be entered.

18          (Department's Exhibit 605 admitted

19           into evidence)

20      THE COURT:  604, with confidentiality?

21      MR. KENT:  Subject to that, no objection.

22      THE COURT:  That will be entered.

23          (Department's Exhibit 604 admitted

24           into evidence)

25      THE COURT:  603?
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 1      MR. KENT:  No objection.

 2      THE COURT:  That will be entered.

 3          (Department's Exhibit 603 admitted

 4           into evidence)

 5      THE COURT:  602 subject to confidentiality?  And I

 6 think there was a foundation problem with this one.

 7      MR. STRUMWASSER:  602?  It's their document.

 8      THE COURT:  602.  Any objection subject to

 9 confidentiality?

10      MR. KENT:  No objection, subject to

11 confidentiality.

12          (Department's Exhibit 602 admitted

13           into evidence)

14      THE COURT:  601.  Same thing?

15      MR. KENT:  Yes, your Honor.

16      THE COURT:  And that will be entered subject to

17 confidentiality.

18          (Department's Exhibit 601 admitted

19           into evidence)

20      THE COURT:  600?

21      MR. KENT:  No objection.

22      THE COURT:  That will be entered.

23          (Department's Exhibit 600 admitted

24           into evidence)

25      THE COURT:  599?
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 1      MR. KENT:  It's a pleading.  I think it's just --

 2      THE COURT:  No, 599 is an e-mail.

 3      MR. STRUMWASSER:  Vonderhaar to Berkel.

 4      THE COURT:  598 and 597 are the pleadings that I

 5 just marked.  And then we'll go with --

 6      MR. WOO:  Right.

 7      MR. STRUMWASSER:  Vonderhaar to Berkel.

 8      MR. KENT:  You're right.  Let's just --

 9      MR. WOO:  It's written down incorrectly.  Is that

10 the one dated --

11      MR. KENT:  No objection.

12      THE COURT:  All right.  That will be entered.

13      MR. STRUMWASSER:  Is it still open on

14 confidentiality or --

15      THE COURT:  No, confidentiality was removed on

16 that one.

17      MR. STRUMWASSER:  Thank you.

18          (Department's Exhibit 599 admitted

19           into evidence)

20      THE COURT:  Then we have the two pleadings which

21 are going with the record.

22      MR. WOO:  Pleadings were 597 and 598?

23      THE COURT:  Correct.

24          (Department's Exhibits 597 and 598

25           admitted into evidence)
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 1      THE COURT:  And then 596 is another e-mail,

 2 Vonderhaar to Labuhn, July 6, 2006.  And it does have

 3 the confidentiality still on it.  I don't know if it

 4 was meant to or not.

 5      MR. KENT:  No, we waived the confidentiality.

 6      THE COURT:  All right.  I will remove that.  Any

 7 objection?

 8      MR. KENT:  No.

 9      THE COURT:  All right, that will be entered.

10          (Department's Exhibit 596 admitted

11           into evidence)

12      THE COURT:  Exhibit 595, any objection?

13      MR. KENT:  No objection.

14      THE COURT:  That will be entered.

15          (Department's Exhibit 595 admitted

16           into evidence)

17      THE COURT:  And Exhibit 594, any objection?

18      MR. KENT:  No objection.

19      THE COURT:  All right.  That will be entered.

20      MR. STRUMWASSER:  Where are we on confidentiality

21 on 594?

22      THE COURT:  It's off.

23          (Department's Exhibit 594 admitted

24           into evidence)

25      THE COURT:  I believe that my boxes go up to 600.
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 1 So I need a box that goes after 600; is that right?

 2      MR. STRUMWASSER:  We believe it's up there.

 3      THE COURT:  You do.  Okay.

 4          Yes, excellent, never mind.

 5      MR. WOO:  We've provided a box that goes past

 6 today as well.

 7      THE COURT:  Okay.  Excellent.

 8          So the next set I have is in the 5200 series.

 9      MR. KENT:  I believe we need to go back to 5140.

10      THE COURT:  I know, but I don't have them in front

11 of me for a minute.  So we could go backwards until I

12 get where we need to go.  Would that be all right?

13      MR. KENT:  Sure.

14      THE COURT:  So you have 5238.  Any objection?

15      MS. ROSEN:  No, your Honor.  I'd just like to

16 point out that there's no Bates number on this.

17      MR. KENT:  We'll provide one and then resubmit it.

18      THE COURT:  5238 is entered, and they'll supply us

19 with the Bates numbers.

20          (Respondent's Exhibit 5238 admitted

21           into evidence)

22      THE COURT:  5237?

23      MS. ROSEN:  And I have made a foundation objection

24 to this.

25      THE COURT:  All right.
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 1      MS. ROSEN:  No background information.  No author.

 2 It's not even clear that it relates to the UCLA Medical

 3 Group, for example.

 4      MR. KENT:  I think Mr. Rossie did testify that

 5 this information had been shared with him.

 6      THE COURT:  So to this extent that it was

 7 testified to, I'll enter it for whatever limited

 8 purpose that is.  If you want to put somebody on to

 9 verify it, hopefully you can do that.

10          (Respondent's Exhibit 5237 admitted

11           into evidence)

12      THE COURT:  5236?

13      MS. ROSEN:  No objection.

14      THE COURT:  That will be entered.

15          (Respondent's Exhibit 5236 admitted into

16           evidence)

17      THE COURT:  5235?

18      MS. ROSEN:  No objection, your Honor.

19      THE COURT:  That will be entered.

20          (Respondent's Exhibit 5235 admitted

21           into evidence)

22      THE COURT:  All right.  5234 will remain

23 confidential.  And any objection to that?

24      MS. ROSEN:  No, your Honor.

25      THE COURT:  That will be entered.
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 1          (Respondent's Exhibit 5234 admitted into

 2           evidence)

 3      THE COURT:  5233?

 4      MS. ROSEN:  I did at the time and I do now object

 5 based on lack of foundation, two isolated pages that

 6 don't bear any relationship to each other, that's

 7 facially obvious.

 8      THE COURT:  To the extent that they were testified

 9 to, I'll admit them for the limited purpose.  If you

10 want them in for more than that, you're going to have

11 to put on more evidence.

12      MR. KENT:  Understood.

13          (Respondent's Exhibit 5233 admitted into

14           evidence)

15      MR. KENT:  Understood.

16      THE COURT:  5232?

17      MS. ROSEN:  No objection, your Honor.

18      THE COURT:  That will be entered and remain

19 confidential.

20          (Respondent's Exhibit 5232 admitted into

21           evidence)

22      THE COURT:  5231?

23      MS. ROSEN:  No objection.

24      THE COURT:  That will be entered and remain

25 confidential.
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 1      MS. ROSEN:  Just with the note that you made

 2 earlier, your Honor, that this is --

 3      THE COURT:  -- the same.  And I do have that note

 4 on it.

 5      MS. ROSEN:  Now in three times, 382, 611 and 5231.

 6          (Respondent's Exhibit 5231 admitted into

 7           evidence)

 8      THE COURT:  All right.  And I have 5230.

 9      MS. ROSEN:  No objection, your Honor.

10      THE COURT:  That will be entered.

11          (Respondent's Exhibit 5230 admitted into

12           evidence)

13      THE COURT:  5229?

14      MS. ROSEN:  No objection.

15      THE COURT:  That will be entered.

16          (Respondent's Exhibit 5229 admitted into

17           evidence)

18      THE COURT:  5228?

19      MR. STRUMWASSER:  No objection to 28 [sic].

20      THE COURT:  That will be entered.

21          (Respondent's Exhibit 5228 admitted into

22           evidence)

23      THE COURT:  27 [sic]?

24      MR. STRUMWASSER:  No objection.

25      THE COURT:  That will be entered.
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 1          (Respondent's Exhibit 5227 admitted into

 2           evidence)

 3      THE COURT:  5226?

 4      MR. STRUMWASSER:  We object to that.  There's no

 5 foundation.

 6      MR. KENT:  One moment.  Hold on.

 7      THE COURT:  All right.  They're your beautiful

 8 color documents.

 9      MR. KENT:  I'm sorry.  Which one are we on?

10      THE COURT:  5226.  Everything so far.  And the

11 objection is no foundation.

12      MR. KENT:  Ms. Vonderhaar testified at length

13 about these, about using this kind of information.

14      THE COURT:  I'm going to enter it based on her

15 testimony.

16      MR. STRUMWASSER:  But we don't even know what the

17 numbers are.  She said she didn't know what they are.

18 She could not explain how 99.95 was calculated.

19      THE COURT:  I understand.  It's got definitely

20 limited purpose, but I'll admit it for whatever limited

21 purpose it relates to her testimony.

22          (Respondent's Exhibit 5226 admitted into

23           evidence)

24      THE COURT:  And I do understand your problem

25 with -- it's a problem I've always had with things like
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 1 averages.  You know.  Something that's the average

 2 between 10 and 5 can be the same as the average between

 3 20 and 0.  It's just -- it's just a problem with

 4 numbers.  They can be manipulated.  Both sides.

 5      THE COURT:  5225?

 6      MR. STRUMWASSER:  No objection.

 7      THE COURT:  That will be entered.

 8          (Respondent's Exhibit 5225 admitted into

 9           evidence)

10      THE COURT:  5224?

11      MR. STRUMWASSER:  No objection.

12      THE COURT:  That will be entered.

13          (Respondent's Exhibit 5224 admitted into

14           evidence)

15      THE COURT:  5223?

16      MR. STRUMWASSER:  It's precious little evidence,

17 but it's so pretty, I have no objection for the limited

18 purpose of illustrating her testimony.

19      THE COURT:  That's fine.  I will enter it for that

20 purpose.

21          (Respondent's Exhibit 5223 admitted

22           into evidence)

23      THE COURT:  So now --

24      MR. WOO:  What did we do with 228 [sic] and

25 27 [sic] we were looking for?
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 1      THE COURT:  They're all entered.

 2          Now, the next group I have is 5206, which is

 3 what you were talking about, right?

 4      MS. ROSEN:  Right, through 5222.

 5      THE COURT:  5206.  Give me a minute.  I have to

 6 find it.  So these are in descending order -- no,

 7 ascending order.

 8          5206?

 9      MS. ROSEN:  Yes, I do object to a lack of

10 foundation on this, your Honor.  There was no tie

11 between the e-mail, which is 866782, and the second

12 page, which is unidentified.  And I've taken a look at

13 the second page.  I don't really see any date reference

14 to anything in the e-mail, even the file names -- and

15 the e-mails --

16      MR. KENT:  Mr. Rossie testified about -- there

17 were a series of questions about UCLA's participation

18 in this 2005 roster reconciliation.  For that purpose,

19 it should come in.

20      THE COURT:  I'm going to enter it for the purposes

21 of relating to his testimony and no further.

22          (Respondent's Exhibit 5206 admitted into

23           evidence)

24      THE COURT:  5207?

25      MR. KENT:  That's -- it is the same issue as the
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 1 prior document.

 2      THE COURT:  Is that true?

 3      MS. ROSEN:  Yeah, it's about this 2005 effort,

 4 which Mr. Rossie testified as to his involvement.

 5      THE COURT:  I'll enter it relative to his

 6 testimony.

 7          (Respondent's Exhibit 5207 admitted into

 8           evidence)

 9      THE COURT:  5208?

10      MS. ROSEN:  No objection.

11      THE COURT:  That will be entered.

12          (Respondent's Exhibit 5208 admitted into

13           evidence)

14      THE COURT:  5209?

15      MS. ROSEN:  No objection.

16      THE COURT:  That will be entered.

17          (Respondent's Exhibit 5209 admitted into

18           evidence)

19      THE COURT:  5210?

20      MS. ROSEN:  No objection.

21      THE COURT:  That will be entered.

22          (Respondent's Exhibit 5210 admitted into

23           evidence)

24      THE COURT:  I am looking for the corresponding

25 sheet.  Here it is.
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 1          5211?

 2      MS. ROSEN:  No objection.

 3      THE COURT:  That will be entered.

 4          (Respondent's Exhibit 5211 admitted into

 5           evidence)

 6      THE COURT:  5212?

 7      MS. ROSEN:  No objection.

 8      THE COURT:  That will be entered.

 9          (Respondent's Exhibit 5212 admitted into

10           evidence)

11      THE COURT:  52- -- uh-oh.  5213?

12      MS. ROSEN:  Hang on one second.  Getting there.

13      THE COURT:  It's an agenda with notes.

14      MS. ROSEN:  No objection.

15      THE COURT:  That will be entered.

16          (Respondent's Exhibit 5213 admitted into

17           evidence)

18      THE COURT:  5214?

19      MS. ROSEN:  I'd like to note -- I don't know if

20 this is a foundation objection or not.  But at the

21 bottom, it says, "Remainder of e-mail chain deleted."

22      THE COURT:  I did notice that.

23      MS. ROSEN:  It's kind of bizarre.

24      THE COURT:  Was it not related?  Was it classified

25 confidential?
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 1      MR. KENT:  No.  It just goes on for pages and

 2 wasn't really --

 3      THE COURT:  Relevant?

 4      MR. KENT:  I mean, I'm happy to produce it.

 5 It's --

 6      THE COURT:  Did you want it produced to look at

 7 it?

 8      MS. ROSEN:  There's no testimony about it, so I

 9 guess --

10      MR. STRUMWASSER:  Let's go ahead and put it in.

11      THE COURT:  No objection?

12          And you want to give them the rest of it?

13 I'll enter this part.  Show them the rest of it so they

14 can be assured that it's either not relevant or --

15      MR. KENT:  That's fine.

16          (Respondent's Exhibit 5214 admitted into

17           evidence)

18      THE COURT:  5215?

19      MS. ROSEN:  No objection.

20      THE COURT:  That will be entered.

21          (Respondent's Exhibit 5215 admitted into

22           evidence)

23      THE COURT:  5216?

24      MS. ROSEN:  No objection.

25          (Respondent's Exhibit 5216 admitted into
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 1           evidence)

 2      THE COURT:  5217?

 3      MS. ROSEN:  No objection.

 4      THE COURT:  That will be entered.

 5          (Respondent's Exhibit 5217 admitted into

 6           evidence)

 7      THE COURT:  5218?

 8      MS. ROSEN:  No objection.

 9      THE COURT:  That will be entered.

10          (Respondent's Exhibit 5218 admitted into

11           evidence)

12      THE COURT:  5219?

13      MS. ROSEN:  No objection.

14      THE COURT:  That will be entered.

15          (Respondent's Exhibit 5219 admitted into

16           evidence)

17      THE COURT:  5220?

18      MS. ROSEN:  No objection.

19      THE COURT:  That will be entered.

20          (Respondent's Exhibit 5220 admitted into

21           evidence)

22      THE COURT:  5221?

23      MS. ROSEN:  No objection, just like to note that

24 these appear to all be about anesthesia, which

25 everybody said was excluded from this discussion.
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 1      THE COURT:  With that understanding, for whatever

 2 the weight of it is, it will be entered for that

 3 limited weight.

 4          (Respondent's Exhibit 5221 admitted into

 5           evidence)

 6      THE COURT:  5222?

 7      MS. ROSEN:  Same observation about the anesthesia

 8 testimony.

 9      THE COURT:  It will be entered with the

10 understanding whatever weight it has.

11          (Respondent's Exhibit 5222 admitted into

12           evidence)

13      MR. KENT:  The weight is that's where we get the

14 information about which TINs --

15      THE COURT:  You get to argue about whether that's

16 something.  It's in evidence, which means you can argue

17 from it.

18           I had some other things.  So there's some

19 leftover pieces from before, but we probably can't

20 resolve those.  Right?

21      MR. KENT:  The first day of Mr. Rossie's

22 testimony, I don't recall that we got --

23      THE COURT:  What numbers?

24      MR. KENT:  5140 to 5148.

25      THE COURT:  I have them in evidence.  I have them
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 1 all in evidence.  The only question mark I have is the

 2 5148, which are the comparison TINs.

 3      MR. KENT:  I recall that.  Then we --

 4      THE COURT:  Decided it was....

 5      MS. ROSEN:  I have 5148 as the procedure manual.

 6      THE COURT:  5148 I have comparison TINs.  There's

 7 a question mark.  I think it had to do with foundation.

 8 But I don't remember.

 9      MR. GEE:  Yeah, it was PacifiCare's own document

10 that they generated.

11      THE COURT:  Right.

12      MS. ROSEN:  I think so.  We did object.

13      THE COURT:  I'm entering it for the same kind of

14 limited purpose of testimony.  I don't....

15          (Respondent's Exhibit 5148 admitted into

16           evidence)

17      MS. ROSEN:  Okay.

18      THE COURT:  It's the same issue, right?  I'm not

19 sure where it goes or if it does.

20          I have old stuff, like 5166, which is

21 attorney-client.  I have 436, attorney-client.  I guess

22 we're not --

23      MR. STRUMWASSER:  I think with your Honor's

24 rulings on attorney-client stuff, those come out.

25      THE COURT:  So they come out.
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 1      MR. STRUMWASSER:  I would like to withdraw them or

 2 have them withdrawn.  They're his, so --

 3      THE COURT:  One's yours and one's his.  They're

 4 both your documents.

 5      MR. GEE:  What numbers are they?

 6      THE COURT:  5166 and 463.

 7          We can go off the record for a minute.

 8          (Discussion off the record)

 9      THE COURT:  We can go put that on the record.

10 Exhibit 463 has been withdrawn and returned to

11 PacifiCare attorneys as attorney-client privilege.  And

12 Exhibit 5166 has been withdrawn by the Department of

13 Insurance and returned to them as attorney-client

14 privilege.

15          All right.  There are a few other oddball

16 documents.

17      MR. STRUMWASSER:  Technically, your Honor, on that

18 last one, 5166, if it was withdrawn by anybody, it

19 would have to have been withdrawn by them.

20      THE COURT:  Each one withdrew what was your

21 privileged document and was returned.

22      MR. STRUMWASSER:  I think, more accurately,

23 pursuant to our respective objections, the objections

24 were sustained; the documents have been excluded and

25 returned to their original owners.
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 1      THE COURT:  I'll accept that.

 2      MR. STRUMWASSER:  Thank you, your Honor.

 3      MR. KENT:  I'm going to have to look into it.

 4 It's....

 5      THE COURT:  320 and 321 still had foundation

 6 problems, but I think we talked about them again.  Is

 7 that possible?  No?

 8      MR. STRUMWASSER:  Can we see what -- just hold

 9 them up.

10          Yeah, they're going to be subject to that same

11 declaration.  We're going to put in a declaration for

12 all of it.

13      THE COURT:  Then 5132 and 5134 have the same

14 foundation issues.

15      MR. KENT:  Yeah, those are the Dr. Mazer ones.

16      THE COURT:  So we don't know yet.

17          Then Exhibit 565 appeared to be irrelevant.

18 Have we determined whether it is or not?

19      MR. STRUMWASSER:  Without doing a careful analysis

20 of this, your Honor -- this is a UFI document.

21      THE COURT:  Yes?

22      MR. STRUMWASSER:  That was another state.  And

23 with Ms. Vonderhaar having testified to

24 non-California PPO -- non-PPO statistics being

25 relevant, we would like to offer it for the limited
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 1 purpose it's a UFI document and talks about how UFI

 2 works.

 3          We're not asserting that the Colorado

 4 transaction is a violation but just illustrative of the

 5 problems they were having with UFI.

 6      THE COURT:  I'll allow it for that limited

 7 purpose.

 8      MR. STRUMWASSER:  Thank you.

 9          (Department's Exhibit 565 admitted into

10           evidence)

11      THE COURT:  Any other documents that are still

12 outstanding?

13      MR. KENT:  No, your Honor.

14      THE COURT:  Thank you very much.  We'll go off the

15 record.

16          We have tomorrow off.

17          (Whereupon, the proceedings concluded

18           at 3:00 o'clock p.m.)

19

20

21

22

23

24

25
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 1 STATE OF CALIFORNIA     )

                        )   ss.

 2 COUNTY OF MARIN         )

 3          I, DEBORAH FUQUA, a Certified Shorthand

 4 Reporter of the State of California, duly authorized to

 5 administer oaths pursuant to Section 8211 of the

 6 California Code of Civil Procedure, do hereby certify

 7 that the foregoing proceedings were reported by me, a

 8 disinterested person, and thereafter transcribed under

 9 my direction into typewriting and is a true and correct

10 transcription of said proceedings.

11          I further certify that I am not of counsel or

12 attorney for either or any of the parties in the

13 foregoing proceeding and caption named, nor in any way

14 interested in the outcome of the cause named in said

15 caption.

16          Dated the 26th day of May, 2010.

17

18

19                                 DEBORAH FUQUA

20                                 CSR NO. 12948

21

22

23

24

25
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 1              BEFORE THE INSURANCE COMMISSIONER

 2                  OF THE STATE OF CALIFORNIA

 3  OAKLAND, CA  DEPT A, RUTH ASTLE, ADMINISTRATIVE LAW JUDGE

 4

 5 IN THE MATTER OF                        ) UPA 2007-00004

 6 PACIFICARE LIFE AND HEALTH INSURANCE    ) OAH 2009061395

 7 COMPANY,                                ) WEDNESDAY 05/26/10

 8                     RESPONDENT.         ) TRIAL DAY 57

 9 ________________________________________) VOLUME 57

10             REPORTER'S TRANSCRIPT OF PROCEEDINGS
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12 FOR THE COMPLAINANT:

13 STRUMWASSER & WOOCHER, LLP

BY:  MICHAEL J. STRUMWASSER,

14 10940 WILSHIRE BLVD., SUITE 2000

LOS ANGELES, CALIFORNIA  90024

15 TEL (310) 576-1233 FAX (310) 319-0156

16 CALIFORNIA DEPARTMENT OF INSURANCE

LEGAL DIVISION

17 ANDREA G. ROSEN, ATTORNEYS AT LAW
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18 SACRAMENTO, CALIFORNIA 95814

TEL (916) 492-3508 FAX (916) 492-3526

19
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22

23                CALIFORNIA REPORTING SERVICES

                     52 LONGWOOD DRIVE

24              SAN RAFAEL, CALIFORNIA  94901-1063

                       (415) 457-4417
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BY:  RONALD D. KENT,

 3      FELIX WOO, ATTORNEYS AT LAW
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 4 LOS ANGELES, CALIFORNIA  90017-5704

TEL (213) 623-9300 FAX (213) 623-8824

 5
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 6 BY:  THOMAS E. MCDONALD, ATTORNEYS AT LAW
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 1                          I N D E X

 2 WEDNESDAY, MAY 26, 2010   A.M.  P.M               PAGE

 3 WITNESSES FOR THE RESPONDENT:

 4                     DIRECT  CROSS REDIRECT RECROSS COURT

 5 MARTIN SING                        8 (resumed)

 6 E X H I B I T S                               Identification

 7 5239 - One-page Providers, California             7170

 8        Insurance Code ("CIC") Section

 9        10133.66     PAC0866804

10 5240 - Six-page PacifiCare SignatureOptions       7174

11        (PPO) Provider Policy and Procedure

12        Manual 2006 Manual PAC0866897-PAC0866902

13 5241 - One-page Provider Portal PAC0866805        7176

14 5242 - One-page PacifiCare Touch-Tone Option      7178

15        Provider Help Fax - CA PAC0010683

16 5243 - Two-page Number of calls transferred       7183

17        to a CCP on TFN 866-863-9776, broken

18        down by month and call type.

19        PAC0866807-0866808

20 5136 - (previously marked but mistakenly marked   7188

21         5244 and withdrawn)

22         PPO Customer Service Training, Module 19;

23         Claims Exchange PAC0479896-907

24 5244 - One-page Claim Header Inquiry              7193

25        Screen, PAC0866806
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 1 5245 - Seven-page UnitedHealthcare                7197

 2        Customer Care Quality Program

 3        PAC0866815

 4 5246 - Uniprise Customer Care Quality             7207

 5        Program Administration Guidelines

 6        PAC0866834 - 0866894

 7 5247 - Ten-page scoring template                  7208

 8        PAC0866824-PAC0866833

 9 5248 - Two-page Uniprise Quality                  7214

10        Program (August 8/31) (2006)

11        PAC0866895-896

12

13

14

15

16

17

18

19

20

21

22

23

24

25
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 1 OAKLAND, CALIFORNIA; WEDNESDAY, MAY 26, 2010; 9:00 A.M.,

 2 DEPARTMENT A; ELIHU HARRIS STATE BUILDING; 1515 CLAY STREET;

 3 RUTH S. ASTLE, ADMINISTRATIVE LAW JUDGE

 4                            -oOo-

 5           THE COURT:  All right.  This is on the record.

 6 This is before the Insurance Commissioner in the matter of

 7 PacifiCare Life and Health Insurance Company.  This is OAH

 8 case number 2009061395, agency number UPA 200700004.

 9           Today's date is May 26, 2010.  Yes.

10           Counsel are present.  Respondent is present in the

11 person of Ms. Monk and Mr. -- you're going to call Mr. Sing?

12           MR. KENT:  Yes.  And I want to, before we started,

13 I apologize.  I thought Ms. Monk was going to be here

14 Monday.  That was my confusion.

15           THE COURT:  All right.

16           MR. KENT:  But she is here today.

17           THE COURT:  All right.  She's welcome.

18           MR. KENT:  I have a couple of documents issues to

19 clean up before we get started.

20           THE COURT:  All right.

21           MR. KENT:  First, this is the full version of

22 exhibit or the complete version of an e-mail chain that we

23 marked the other day as Exhibit 5214.

24           THE COURT:  Okay.

25           MR. KENT:  Mr. Strumwasser had asked for a
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 1 complete copy and that's it.

 2           THE COURT:  Okay.

 3           MR. KENT:  If you want to add it as an exhibit.

 4           THE COURT:  Yeah.

 5           MR. STRUMWASSER:  Or just substitute it in if you

 6 want.

 7           MR. KENT:  I notice this one isn't Bates stamped

 8 so we'll need to do add that if you want to do it.

 9           THE COURT:  I can just do it after it since it's

10 on the record.

11           MR. STRUMWASSER:  All right.

12           MS. ROSEN:  5214.

13           THE COURT:  But I have to find the original one.

14           MR. STRUMWASSER:  Is it marked confidential?

15           MR. KENT:  I don't believe so.

16           THE COURT:  Here it is.  All right.  Why don't I

17 just attach it and it will just be one exhibit?

18           Okay.

19           MR. KENT:  Second, we had a document on Monday,

20 Exhibit 5238, which did not have Bates numbers.  So we'll

21 substitute.

22           THE COURT:  Do you want this one back?

23           MR. KENT:  It probably will save you some space.

24 Thank you.

25           THE COURT:  Okay.  5238.  Okay.
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 1           MR. KENT:  And than, lastly, we had an exhibit

 2 marked sometime ago.  It is 569.  It was part -- it was

 3 redacted but the redactions were incomplete.  We noticed

 4 that.

 5           THE COURT:  Okay.

 6           MR. KENT:  So here's the -- the better redacted

 7 version.

 8           MR. STRUMWASSER:  And that's 56 --

 9           MS. ROSEN:  -- 9.

10           MR. STRUMWASSER:  -9?

11           MR. KENT:  Yes.

12           THE COURT:  Yeah.  569.

13           MR. STRUMWASSER:  And that is a substitution, your

14 Honor?

15           THE COURT:  Yes.

16           Not that I think anybody is going to pour over

17 these redactions, I think it is a good idea to have it.

18           All right.  Thank you.

19           MR. KENT:  You're welcome.

20           THE COURT:  Calling Mr. Sing.

21           MR. KENT:  Yes.

22                         MARTIN SING,

23 having been previously sworn, resumed the stand and

24 testified further as follows:

25           THE COURT:  All right.  Mr. Sing, you've been
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 1 previously sworn in this matter and you're still under oath.

 2 If you could take the stand and spell your name again for

 3 the court again, I appreciate it.

 4           THE WITNESS:  Martin, M-a-r-t-i-n, Sing, S-i-n-g.

 5           THE COURT:  All right.  Go ahead.

 6                REDIRECT EXAMINATION (RESUMED)

 7 BY MR. KENT:

 8      Q.   Good morning, Mr. Sing.

 9      A.   Good morning.

10      Q.   Let me -- we went through some of your background

11 before, but just let me quickly ask you a couple follow-up

12 questions so we're on the same page this morning.

13           You currently head the PacifiCare customer care

14 call center; correct?

15      A.   That's correct.

16      Q.   About how long have you been the head of that

17 group?

18      A.   The -- on United Healthcare or just --

19      Q.   No, even pre-merger days?

20      A.   San Antonio, PHS call center since July of 2006?

21 2004?  2004.

22      Q.   Okay.  So about a year and-a-half before the

23 merger?

24      A.   Yeah.

25      Q.   When did you first join PacifiCare?
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 1      A.   Um, I joined PacifiCare through -- through an

 2 acquisition.  I worked for FHP at the time.  I couldn't give

 3 you the exact date of that acquisition.

 4      Q.   Right.  And can you give us your best estimate as

 5 to the number of years you've been working in one facet or

 6 another of customer care for health insurers?

 7      A.   Twenty-two years.

 8           MR. KENT:  Your Honor, I apologize.  I don't know

 9 exactly --

10           THE COURT:  It is 5239.

11           MR. KENT:  Thank you.

12           MR. STRUMWASSER:  Are we marking statutes now?

13           MR. KENT:  I think this would just be helpful.

14 Not for evidence, but it would just be helpful to know what

15 the witness is looking at.

16           THE COURT:  I'll just mark it and it can go with

17 the record.  5239 is the Insurance Code 10133.66 and it's

18 not in evidence, but I'll take official notice of all

19 statutes and laws and rules and regulations concerning this

20 matter.

21          (Exhibit 5239 marked for identification.)

22           MR. STRUMWASSER:  And I believe it is also not the

23 full statute.

24           THE COURT:  And I'll take official notice that the

25 whole statute.
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 1           MR. KENT:  Shall we just brief this and argue it?

 2           MR. STRUMWASSER:  That is what is normally done.

 3 I don't want to interrupt the flow of the exam here but it

 4 is really a subdivision of 33.66.

 5           MS. ROSEN:  Which is not in evidence.

 6           THE COURT:  I have that whole --

 7           MR. STRUMWASSER:  Yeah.

 8           THE COURT:  -- code section right over here.

 9           MR. KENT:  All right.

10      Q.   Mr. Sing, focusing in on this part of Section

11 10133.66, and, in particular, that first sentence "Receipt

12 of each claim shall be identified and acknowledged," and

13 then let me jump down to the third line, "through an

14 electronic means, by telephone".  And focusing in on

15 "telephone", and then jumping to the next line, "by which

16 the provider may readily confirm the insurer's receipt of

17 the claim and the recorded date of receipt".  Does

18 PacifiCare have a telephone system by which a provider may

19 readily confirm the insurer's receipt of a claim on the

20 recorded date of receipt?

21           MR. STRUMWASSER:  You know, I'm sorry to have to

22 do this, but by implicit ellipses that are not identified,

23 the text of the section that Mr. Kent has read in, is

24 conspicuous in lacking in -- in one part.  I'm happy with

25 the question as long as we just get rid of the preamble and



7172

 1 Mr. Kent is just asking him, does it have something or the

 2 other.

 3           MR. KENT:  I don't understand what the objection

 4 is.  I didn't hear an objection.  I haven't asked this

 5 gentlemen to give any kind of --

 6           THE COURT:  Legal opinion.

 7           MR. KENT:  -- legal opinion.

 8           THE COURT:  Go ahead.  I understand.  Go ahead.

 9 BY MR. KENT:

10      Q.   Do you have the question in mind?

11      A.   Do we have a --

12      Q.   Let me ask it.  Does PacifiCare currently have a

13 telephone system by which a provider can call up and confirm

14 whether or not PacifiCare has received a claim and what day

15 it was received?

16      A.   Yes, we do.

17      Q.   All right.  And what are the -- what are some of

18 the ways, Mr. Sing, through which a provider would know

19 about that telephone system?

20      A.   A member identification card, a provider

21 administrative manual, PacifiCare.com web site would be a

22 few of them there.

23      Q.   Let me show you a document that was previously

24 marked as Exhibit 5135.

25           THE COURT:  Do you have a pen there?
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 1           THE WITNESS:  Yes, I do.  And a magnifying glass.

 2 BY MR. KENT:

 3      Q.   Mr. Sing, describe for us what we're looking at

 4 here?

 5      A.   This is a PacifiCare member identification card.

 6      Q.   And if we could have the view of the card, Chuck,

 7 in the lower right hand corner blown up.

 8           Now, what is the primary phone number for provider

 9 to call PacifiCare to confirm the receipt of a claim and its

10 date?

11      A.   The primary provider phone number is in the second

12 section.  It's 1(866)863-9776.

13      Q.   In your experience, why would a provider ask to

14 see a member's insurance eligibility card such as Exhibit

15 5135?

16      A.   While a general practice for a provider to ask for

17 a member ID card to verify who their insurance coverage is

18 through and also so they can determine what benefits and

19 coverage are available.

20      Q.   If, Mr. Sing, when did PacifiCare first establish

21 this toll free 866-8637 -- I'm sorry -- 9776 phone number?

22      A.   To the best of my recollection, it was around the

23 time the PPO products was launched with PacifiCare so around

24 2000, 2001, I believe.

25      Q.   All right.  Now, since 2001 or roughly 2001 when
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 1 this toll free number was first established, was the number

 2 itself, the telephone number changed?

 3      A.   No.

 4      Q.   So, and so it has remained the same after the

 5 merger between PacifiCare and United?

 6      A.   That's correct.  The number has not changed since

 7 the acquisition.

 8           MR. KENT:  This will be 5240, I believe.

 9           THE COURT:  Correct.  5240 is a procedure manual

10 with a 2006 date.

11          (Exhibit 5240 marked for identification.)

12 BY MR. KENT:

13      Q.   Showing you a multi-page document, sir, which has

14 been marked as 5240, it's to be copies of several pages out

15 of a manual but could you identify for us exactly what we're

16 looking at?

17      A.   These are pages from a provider manual which is

18 generated by PacifiCare specific to on how to contact the

19 company to determine benefits, eligibility, etc.

20      Q.   All right.  If you could look over to the fourth

21 page of the -- of this exhibit, which has a Bates number

22 that ends in 6900.

23      A.   Okay.

24      Q.   Is that toll free number, the provider toll free

25 number reflected on this page?
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 1      A.   Yes, under introduction continue in the fourth

 2 paragraph and the provider (800) number is listed, 863-9776.

 3      Q.   And if you could go over to the next two pages of

 4 this documents, Bates pages ending in 6901 and 6902, what

 5 topic or topics do these pages cover?

 6      A.   It appears that two things:  One, when calling an

 7 (800) number what information is available and how that's

 8 accessible through our interactive voice response and from

 9 the web site; and some information on how frequent the

10 application of the (800) number is available onto the web

11 site.  Information that's available through the web site and

12 through interactive voice response system.

13      Q.   If you could look over at the last page of the

14 exhibit, the Bates page ending in 6902, is the provider toll

15 free phone number reflected on this page?

16      A.   Yes.  It is highlighted under Interactive Voice

17 Response.  (866) 868-9776.

18      Q.   Going back to the first page of this exhibit,

19 5240, in the, toward the lower right hand corner there is a

20 reference to the year 2006; do you see that?

21      A.   Yes.

22      Q.   That, do you know whether -- well, are there both

23 prior and subsequent versions of this PPO Provider Policy

24 and Procedure Manual that PacifiCare has used?

25      A.   There would be, yes.



7176

 1      Q.   Okay.  And do you know whether subsequent versions

 2 of this manual similarly contained references to the toll

 3 free provider phone number?

 4      A.   Yes, they would have.

 5      Q.   How about prior versions?

 6      A.   Prior versions would have contained contact

 7 information as well.

 8      Q.   How do you know that?

 9      A.   When provider manuals are reviewed and refreshed,

10 part of the process of reviewing comes through different

11 departments.  One of the departments that reviews sections

12 of the provider manual is customer care.

13           THE COURT:  Okay.  5241 is a provider portal.

14          (Exhibit 5241 marked for identification.)

15           MR. STRUMWASSER:  A screen print?  Is that what

16 this is?

17           MR. KENT:  Yes.

18      Q.   Showing you what's been marked as 5241, Mr. Sing,

19 explain what this is?

20      A.   This is a reference page in our provider portal

21 web site, PacifiCare.com web site, under the contact press

22 section, that web site that simply lists the different

23 products that PacifiCare has and the different (800) numbers

24 that can be used to access different services in different

25 parts of our organization.



7177

 1      Q.   When you say provider portals, is this a web site

 2 of some sort?

 3      A.   Yes, it is.

 4      Q.   Is this a web site maintained by PacifiCare?

 5      A.   It is maintained by UnitedHealthcare and

 6 PacifiCare, yes.

 7      Q.   Has this provider portal been available at all

 8 times since the merger between PacifiCare and United?

 9      A.   Yes, it has been.

10      Q.   All right.  Is there somewhere on this page from

11 the provider portal where the one eight -- the toll free

12 number for providers to call to get information about PPO

13 claims, is that number shown somewhere here?

14      A.   Yes, it is.  It's the second number from the

15 bottom.

16      Q.   We're looking in the middle of the page under the

17 column that's entitled contact numbers; is that correct?

18      A.   That's correct.

19      Q.   So if you go down to the next to the last phone

20 number, SignatureElite, SignatureIndependence, Senior

21 Supplement Claims Eligibility and Benefits; is that the

22 provider toll free number?

23      A.   Yes, it is.

24           THE COURT:  This is 5242 and then you want to have

25 it remain confidential?
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 1          (Exhibit 5242 marked for identification.)

 2           MR. KENT:  Actually, no, we would remove the --

 3           THE COURT:  All right.

 4           MR. STRUMWASSER:  Is that --

 5           MR. KENT:  Well, actually I apologize.  Let me --

 6 let me doublecheck.

 7           THE COURT:  All right.  When we take a break.

 8           It says touch tone option.

 9 BY MR. KENT:

10      Q.   Showing you what's been marked as Exhibit 5242,

11 Mr. Sing, what are we looking at?

12      A.   This is a call flow.  A call, an incoming call

13 flow for the PacifiCare provider (800) number.

14      Q.   But differently a flow chart that shows what

15 happens when a provider calls the toll free provider phone

16 number; is that right?

17      A.   Yes.

18      Q.   Where would I find a copy?

19          (Unreported conversation between counsel.)

20           All right.

21           There apparently there may have been

22 miscommunication.  When we're talking about the provider

23 toll free number, we're talking about the (866)863-9776

24 number; is that right?

25      A.   That's correct.
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 1           MR. STRUMWASSER:  Thanks.

 2 BY MR. KENT:

 3      Q.   Let me ask you, where would we find a copy of this

 4 document that's been marked as Exhibit 5242?

 5      A.   This document can be found through the provider

 6 portal under, if you go to the portal, there is a section

 7 labeled references and library.  And this document, along

 8 with a -- a voice prompt document that's similar to this is

 9 represented in a PDF format.

10      Q.   Let me just ask you.  How do you reach that what

11 you have been calling the provider portal?

12      A.   You can do a search for PacifiCare or type in

13 PacifiCare.com.

14      Q.   Is this a current -- does this -- let me withdraw

15 that.  Does this Exhibit 5242, reflect the current flow

16 chart if a provider calls the toll free number?

17      A.   Yes, it does.

18      Q.   Has this been the same flow for some years?

19      A.   This flow has not changed.  Correct.

20      Q.   Could you sort of summary fashion take us through

21 that flow chart, Mr. Sing?

22      A.   Sure.  I would say this, just like any interactive

23 voice response system, you call the toll free number.

24      Q.   I'm sorry, to catch up, what is an interactive or

25 --
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 1      A.   Voice response.

 2      Q.   -- a voice response or IVR?

 3      A.   It is an automated system that responds either to

 4 voice commands or touch tone commands and essentially leads

 5 you through a number of steps to determine why you're

 6 calling.  So it's pretty standard technology.  If you ever

 7 called your phone company or utility company or your

 8 insurance company.

 9      Q.   Okay.

10      A.   So, as a provider and member, you dial the number

11 provided, it will ask you certain questions.  On this

12 particular IVR, it will ask you if you want to use speech

13 technology or touch tone and then it leads you through a

14 number of choices.  And in this version, the provider will

15 hear, are you calling about eligibility?  Do you want to

16 quick fax claims benefits or options?  And then if you

17 follow the flow and you press one, it takes you eligibility;

18 two, it gives you an option to access a quick fax feature,

19 which will actually fax benefit and eligibility information

20 to you, the provider.  Number three is claims.  And that

21 would be all things claims.  And then benefits, and there

22 are a number of subheaders under benefits that you can

23 access.  And then if you had pressed five off the main menu,

24 some of the other options are billing, prior authorization,

25 inpatient identification and pharmacy.
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 1      Q.   All right.  A couple follow-up questions,

 2 Mr. Sing.  If we go through this flow chart and a provider

 3 gets down to item number three, claims, when he or she gets

 4 to that point, are they dealing with an automated system or

 5 a live person?

 6      A.   Once that particular option is selected, there

 7 really is no automated claims information in this IVR so

 8 that claim is or that call is delivered to a live agent.

 9      Q.   And the live agent is, in your vernacular, known

10 as a customer care professional?

11      A.   That is correct.

12      Q.   Those are the folks who are presently in San

13 Antonio?

14      A.   Yes.

15      Q.   And Huntsville?

16      A.   Yes.

17      Q.   And those are the people you ultimately supervise?

18      A.   I manage the folks in San Antonio.  And I have

19 some accountability for the Huntsville individuals, but they

20 do report into our provider organization at this time.

21      Q.   Now, if I'm a provider and I want to find out if

22 PacifiCare has received a PPO claim that I've submitted and

23 I want to know what date it showed up at PacifiCare, what

24 part of this flow chart do I need to get to?

25      A.   If I'm calling about a claim and I want to know if
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 1 it's been received --

 2      Q.   Yes.

 3      A.   -- I would push number three, claim, and I would

 4 speak to a customer care professional.

 5      Q.   Now, let me ask you a couple of general questions

 6 about this flow chart.  I'm a provider and I call the toll

 7 free (866) number.  Would there ever be an occasion that I

 8 get a busy signal rather than getting connected?

 9      A.   Is it possible that you get a busy signal?  I

10 guess anything's possible.  But we don't return busies.  We

11 have a very robust system.  It is really designed to deliver

12 every call that source our (800) number or (866) numbers

13 either get into IVR for service or either get into an agent.

14      Q.   How about if I'm a provider and I call, would

15 there be an occasion, instead of getting into the IVR system

16 or a life agent, the phone would just ring and ring and ring

17 if I called this (866) number?

18      A.   There should not be an occasion where that would

19 happen, no.

20      Q.   Now, if we could jump back to the member

21 eligibility part, Exhibit 5135.  And, again, if we could

22 focus in on that lower right hand corner.  Mr. Sing, is

23 there another toll free phone number on this eligibility

24 card through which a provider could check on the status of a

25 claim, including whether it had been received and what day?
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 1      A.   Yeah.  We have two numbers that service our PPO

 2 products.  One is the 863-9776 number.

 3      Q.   I'm sorry.  That's the one that's in the -- in the

 4 top part of the text here?

 5      A.   That's correct.

 6           The other number that can be utilized is the

 7 number just below that, 1-866-316-9776.  That number's

 8 primarily used by our members versus our providers.

 9      Q.   All right.  If I'm a provider, and for whatever

10 reason I call the (866)316-9776 number, what happens?

11      A.   Well, the experience is similar; however, on that

12 particular number it will ask if you're a provider or a

13 member.  And if you do indicate you are a provider, it will

14 still provide the information through the IVR but it will

15 remind you that the 1-866-863-9776 number is available for

16 providers.

17      Q.   So that I'm clear, if I'm a provider and I call

18 the second number 3167 -- I'm sorry.  If I'm a provider and

19 I call the second number, the 316-9776 number, will I get to

20 the same flow chart that you just went through, which is

21 Exhibit 5242?

22      A.   Yes, you will.

23           MR. KENT:  I believe this will be 5243.

24           THE COURT:  Correct.

25          (Exhibit 5243 marked for identification.)
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 1           Yes.  5243 is a spreadsheet, 2006, and the second

 2 page is 2007, number of calls on the telephone line.

 3 BY MR. KENT:

 4      Q.   Before we jump into this exhibit, Mr. Sing, let me

 5 ask you.  We've gone through that flow chart for the toll

 6 free number.  It all sounds great, but do providers actually

 7 use it to check claim status?

 8      A.   Yes, they do.

 9      Q.   All right.  And showing you Exhibit 5243, what are

10 we looking at here?

11      A.   This is a spreadsheet that contains IVR call

12 volume data.  So essentially if you look at the call flow,

13 when a provider calls in and they press an option, that, in

14 essence, is an electronic ticker, and it counts up the

15 number of times that option is selected by that -- by a

16 caller.  This represents the calls that came in through the

17 IVR and were delivered to a front line customer care person

18 --

19      Q.   All right.

20      A.   -- or to another department.  There are other

21 options in here that don't go to customer care.

22      Q.   Do the numbers that we see on Exhibit 5243, where

23 do they come from?

24      A.   These are numbers that are reported through our

25 network operations center, which is the organization that
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 1 manages all of our incoming calls and call flow.  And

 2 it's -- it's simply extraction of data on IVR activity when

 3 the call is coming into the call centers or into our call

 4 center.

 5      Q.   You said this document was pulled from some other

 6 data.  Did you ask that this document be prepared?

 7      A.   Yes, I did.

 8      Q.   All right.  So it was prepared under your

 9 direction?

10      A.   Yes, it was.

11      Q.   And the underlying data, that is data that you use

12 in your day-to-day management of the call center; is that

13 right?

14      A.   Yes, it is.

15      Q.   All right.  Um, still thinking about that flow

16 chart, 5242, I'm a provider and I get down to the option.  I

17 select the option number three, claims, because I want to

18 find out about something to do with claims status.  On this

19 chart, 5243, where does that phone call -- where does that

20 phone call recording?

21      A.   Calling in on the (866) number, if you were to

22 press three, claims, on the IVR menu, that would be

23 represented under the fifth line that says labeled claims.

24      Q.   Okay.  And the -- the headings for these call-ins

25 look like months of the year; is that right?
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 1      A.   Yes, they are.

 2      Q.   Of what year are we looking at here?

 3      A.   This is 2006.

 4      Q.   And 2006.  So the page, the first page which has

 5 the Bates number 6807, that's data for 2006; is that right?

 6      A.   That's correct.

 7           THE COURT:  You can actually read it on the

 8 document.

 9 BY MR. KENT:

10      Q.   Then is the second page, the data for 2007?

11      A.   Yes, it is.

12      Q.   So by way of example, looking on the first page

13 for January 2006, that claims, I should say claims were

14 selected 7,214 times through this phone system; is that

15 right?

16      A.   That's correct.

17      Q.   Let me switch gears a little bit, Mr. Sing.  Can

18 you describe generally how your customer care professionals

19 are trained?

20      A.   For our PacifiCare line of business?

21      Q.   Yes.

22      A.   Our, they go through a prescreening process

23 through a recruitment firm and they're selected based on

24 certain criteria, experience, education, etc.  Um, they go

25 through a seven-week training program, which includes system
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 1 training, training on health insurance, and the insurance

 2 industry, processes within the company relevant to their

 3 job.

 4           Within that seven-week training program, they

 5 begin taking calls fairly early on in training.  And those

 6 calls are reviewed and audited, so we just found that it's

 7 the most effective way to train is to get them in there,

 8 start them using systems, handling phone calls with the

 9 level of support and training.  And towards the end of their

10 training, they go through proficiency and skill assessment

11 and they have to pass a certain level of proficiency before

12 they're released to what we call operations or into

13 production.

14      Q.   You mean actually go out and answer phone calls

15 made by real providers and real members?

16      A.   Yeah.  They answer phone calls by real members and

17 real providers in training, but the level of oversight and

18 support in training is -- is almost three to one.  So we

19 have, you know, one on-the-job trainer and trainers in the

20 class that support them and get them up to speed.  So once

21 they're released to the floor, then that really becomes

22 their full-time job and the level of support really drops

23 down to their supervisor and subject matter experts in the

24 field.

25      Q.   Are there standardized training materials that are
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 1 used in the training process you just described?

 2      A.   Yes, there are.

 3      Q.   Do you collaborate on the preparation of those

 4 materials?

 5      A.   We collaborate on the content of the materials,

 6 the preparation, and the delivery is handled by our training

 7 department.

 8           THE COURT:  5244.

 9          (Exhibit 5244 marked for identification.)

10           MR. KENT:  Yes.

11           THE COURT:  Customer service training module 19.

12 It's marked confidential.  And it has a date revised

13 8/25/07.  If you want to keep it confidential or not?

14           MR. KENT:  Let me confirm when we take a break.

15           THE COURT:  All right.

16           MR. STRUMWASSER:  I'm sorry.  I didn't hear the

17 number.

18           THE COURT:  5244.

19           MR. STRUMWASSER:  -- 44?

20           THE COURT:  Yes.

21           MR. STRUMWASSER:  Thank you.

22 BY MR. KENT:

23      Q.   Now, having marked that, I've got to apologize.

24 This was previously shown Mr. Sing and it has the exhibit

25 number 5136.
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 1           THE COURT:  Oops.

 2           MR. STRUMWASSER:  So why don't we hold that 5244

 3 number for the next exhibit?  I apologize, your Honor.

 4           The training module, the number 5136?

 5           MR. KENT:  Yes.

 6           MR. STRUMWASSER:  Thanks.

 7           THE COURT:  Okay.

 8 BY MR. KENT:

 9      Q.   What's this document, sir?

10      A.   This is a -- one, the modules within our PPO,

11 customer care training.  And it's specific to the use of

12 claims exchange.

13      Q.   A couple of questions.  When you say the training,

14 the training that you just described in the last few

15 minutes?

16      A.   That's correct.

17      Q.   And when you, the reference to claims exchange, is

18 that a PacifiCare claim -- claims computer system of some

19 sort?

20      A.   It is.

21      Q.   On the first page in the lower left, Mr. Sing,

22 there is a revision date of August 25, 2007; do you see

23 that?

24      A.   Yes, I do.

25      Q.   And were there prior versions of this document?
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 1      A.   There would be prior versions of this module, yes.

 2      Q.   Okay.  And you'd be, you'd be familiar with the

 3 different editions of these going back to when?  To,

 4 premerger days; correct?

 5      A.   Yes, I would.

 6      Q.   All right.  If you could go over the second page

 7 sir, the table of contents, it is a page ending in the Bates

 8 number 9897.  The second item down, what is Claims Exchange?

 9 My question is, can you kind of, from a summary fashion,

10 explain where the Claims Exchange system fits within the

11 PacifiCare PPO claims process?

12      A.   Claims Exchange is essentially the main repository

13 for claims that come in the door that are imaged and then

14 pre-entered before they actually go to processing.  So it's,

15 I guess, the source of truth for all claims received within

16 PacifiCare PPO.

17      Q.   Okay.  You mentioned processing.  What's the name

18 of the system that does the actual claims processing for

19 PacifiCare PPO fund?

20      A.   The actual transaction system is called RIMS.

21      Q.   So if I'm following you, a claim would first go

22 into Claims Exchange and then later be populated into RIMS;

23 is that the chronology?

24      A.   That's correct.

25      Q.   And still on the second page of Exhibit 5136,
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 1 Mr. Sing, the fourth item down in the table of contents is

 2 Checking Claim Status.

 3      A.   Okay.

 4      Q.   Generally speaking, what's that about?

 5      A.   Well, each section is a topic that's covered in

 6 training for Claims Exchange.  That particular topic walks

 7 the trainee through the process of checking Claims Exchange

 8 for a claim.  And then so all fields that need to be

 9 completed and how to review the information.

10      Q.   All right.  If you could go over to the next page

11 of this exhibit.  This is a page ending in Bates number or

12 the Bates number ends in 9898.  Toward the top to the right

13 of the word "overview" this manual says "The purpose of this

14 module is to explain how to use Claims Exchange when the CCP

15 cannot locate a claim in QicLink".  Is the CCP here the

16 customer claims professional?

17      A.   It's the customer care professional, not a claims

18 service.

19      Q.   I misspoke.  Thank you.  And then the reference to

20 QicLink, what is that?

21      A.   QicLink, in essence, is RIMS.  It's the -- it's

22 being able to review claims within the RIMS system.

23      Q.   Now, why would it be that a CCP or a customer care

24 professional would not be able to locate a claim in RIMS or

25 QicLink?
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 1      A.   Um, the primary thing would be that it hasn't hit

 2 a processing step yet so the claim has been received and

 3 scanned, but it has not been entered into RIMS yet for

 4 processing.

 5      Q.   So, for example, a claim may have gotten as far as

 6 QicLink, but not yet to RIMS?

 7      A.   That's correct.

 8      Q.   I may have misspoke.  So, for example, what may

 9 have happened is a claim had made it into Claims Exchange

10 but not in -- yet into RIMS or QicLink?

11      A.   Correct.

12      Q.   All right.  If you could go over to the next page.

13 It is page four of the manual, page ending in Bates number

14 9899.

15      A.   Okay.

16      Q.   What are the -- what is the purpose of the steps

17 that are outlined on this page?

18      A.   It's simply information, step-by-step information

19 on how the trainee, we go about searching QicLink for a

20 specific claim.

21      Q.   All right.  And then if you could look over the

22 next page, page five of the manual.  Is this the training

23 that's specifically directed at showing a customer care

24 professional how to locate the date a claim was received in

25 Claims Exchange?
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 1      A.   Yes.  This section is specifically related to

 2 quoting status of a claim, and it includes how to -- how to

 3 review and to identify received date of claim.

 4      Q.   And by, for example, on the screen shot that takes

 5 up the better part of this page, what is the received date

 6 for this particular claim?

 7      A.   It is the fifth column over.  It is labeled rec'd

 8 date.  And then the date is noted there.

 9      Q.   So it looks like October 8, 2003; is that right?

10      A.   That's correct.

11      Q.   Is there a similar training module which customer

12 care professionals are provided for purposes of looking up

13 claims status in RIMS?

14      A.   Yes, there is.

15           THE COURT:  There is a new exhibit.

16           MR. KENT:  This is a new one.  This will be the

17 5244.

18          (Exhibit 5244 marked for identification.)

19           THE COURT:  This is a claim screen.

20 BY MR. KENT:

21      Q.   Mr. Sing, what are we looking at here on Exhibit

22 5244?

23      A.   This is a claim inquiry screen within the RIMS

24 system.

25      Q.   All right.  So that I'm clear, the middle part of
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 1 the page that's shaded, is that a copy of an actual screen

 2 shot or a page that we'd see off a computer screen if we

 3 were looking in RIMS?

 4      A.   Yes, it is.

 5      Q.   Right.  And the heading, Claim Header Inquiry and

 6 then the titles one through four toward the bottom of the

 7 page, are those part of RIMS or were those added for

 8 purposes of this presentation?

 9      A.   The number references in the screen shot were

10 added for this presentation.

11      Q.   All right.  And then the first item, number one,

12 date claim was received, is that the date the claim was

13 received by the company or got into the computer system or

14 some other date?

15      A.   It's the date that the -- that the mail was

16 stamped when it came into PacifiCare.

17      Q.   All right.  And could you show us on the screen

18 where the received date would be?

19      A.   The received date is below the number one

20 indicated on the screen shot.  It's R-e-c-'d and it has a

21 date of 04/08/2010.

22      Q.   Is part of the training that your customer care

23 professionals receive to find the received date on -- in

24 RIMS using the screen shot?

25      A.   So, among other topics, within RIMS, yes,
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 1 identifying receipt date is part of that.

 2      Q.   If I'm a provider and I call in and I just

 3 generally ask for the status of a claim that I submitted,

 4 what information are your customer care professionals taught

 5 to provide?

 6      A.   Well, customer care professionals are taught,

 7 number one, to narrow in on what claim the provider is

 8 calling about.  So some of the initial information I would

 9 ask what is the member's name?  What is their ID number?

10 What was the date of service?  What was the amount of the

11 claim?  Um, and then based on the response from the

12 provider, the representative that would then provide

13 information on that claim.  We received it on this date.

14 Um, it was processed on this date.  And it would provide

15 information on, you know, how it was processed, paid or

16 whatever the status of that claim might be.

17      Q.   So all those pieces of information would be

18 provided in response to a general claims status inquiry?

19      A.   Yes.

20      Q.   All right.  Let me ask you, when customer care

21 professionals are trained to get information and were to

22 respond to questions about claims status, are they

23 instructed to look in one computer system before another?

24      A.   Our customer care professionals are trained

25 primarily to use the RIMS system.  Um, to look up really all
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 1 claims detail.  And then if that information is not found in

 2 RIMS, then they do go to Claims Exchange.  Since that is

 3 really the, again, the source of truth for all claims

 4 received by the company.

 5      Q.   Why do they do that?  Why do they follow that

 6 order?

 7      A.   Well, RIMS is the transaction system so it's

 8 actually the system that is used to process the claims.  So

 9 a representative can really see all the information

10 pertaining to that claim in addition to how that claim was

11 processed.  So it's important for us to let the provider or

12 the member know how much was the claim, what was your

13 co-payment, how much did we pay, and what is the member's

14 liability.  So really all the information is important when

15 responding to a claims inquiry whether it's an enrolled

16 member or a provider so RIMS is really the system that holds

17 all that and that's why they're trained to access that

18 system first.

19      Q.   Okay.  And I'm going to ask you in a moment some

20 more questions, some questions around auditing or testing of

21 the performance of your customer care professionals.  But

22 let me ask you right now, the various pieces of information

23 that your call center folks are trained to provide in

24 response to a general claim status inquiry is part of the

25 testing or auditing that's done include measuring whether
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 1 all those pieces of information to the extent they're

 2 available are, in fact, provided during the phone call?

 3      A.   The, sir, are you asking just the audit process,

 4 look at that level of detail?  Um, so, yes, our audit

 5 process does include identifying, for example, a claims

 6 call.  So if a provider calls in and we're auditing that

 7 call and it is about a claim or a claims status, there is

 8 certain information that a representative must provide in

 9 response to that inquiry.  Um, and essentially anything left

10 out that should be included in that response would cause an

11 error in our audit system.

12      Q.   So better -- put a little differently, part of the

13 things that you audit for is that the response the customer

14 care professional gives is complete; is that right?

15      A.   Complete and accurate, yes.

16      Q.   And that would include the received date for a

17 claim?

18      A.   That would be a component of that call type, yes.

19           THE COURT:  Okay.  This is 5245.

20          (Exhibit 5245 marked for identification.)

21           It says customer care quality control.

22           MR. STRUMWASSER:  5245?

23           THE COURT:  Yes.  And it says actually Customer

24 Care Quality Program.

25
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 1 BY MR. KENT:

 2      Q.   Mr. Sing, I refer you to what's been marked as

 3 Exhibit 5245, this customer care quality program.  Does this

 4 program include PacifiCare PPO claims?

 5      A.   Yes, it does.

 6      Q.   All right.  And is this a program that applies to

 7 your customer care professionals?

 8      A.   Yes, it does.

 9      Q.   When was this program implemented?

10      A.   This particular program is part of United

11 Healthcare quality program.  It would have been implemented

12 April 2006.  Prior to that, PacifiCare did have a similar

13 program.

14      Q.   Focusing in on this quality program that's

15 reflected in Exhibit 5245, the auditing or testing program,

16 is that undertaken by staff in your call center group or by

17 a separate group within PacifiCare United?

18      A.   Auditing is done by a separate group within the

19 company.

20      Q.   If you could look over at the third page of

21 Exhibit 5245, the page is entitled Quality Program at the

22 top.  And looking down the first section, Program Metrics.

23 And the first item "Overall score -- Percentage score based

24 on 100 points.  Goals set for each year, 2008 = 98%".  What

25 is being measured -- what metric is being measured by this
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 1 overall score?

 2      A.   The overall score is just a measure of call

 3 accuracy, which could include everything from how do we

 4 answer the phone?  Was it answered in a professional

 5 courteous manner?  Did it respond to the caller's question?

 6 Did it provide accurate information?  Was the call closed

 7 professionally?  And if there was any follow up, did we take

 8 the appropriate steps on following up on that?

 9      Q.   Okay.  Take, if you would, a quick look at the

10 next page of the exhibit, Bates number ends with 6818.  Are

11 these the items that are being evaluated in that overall

12 score program metrics item that you just described?

13      A.   Yes.  These are the categories that we evaluate

14 every phone call on.

15      Q.   All right.  And the percentages, what are those

16 correspond to?

17      A.   Um, within the 100 percent rating that's the

18 weight of each section for that call.

19      Q.   Okay.  And if, um, -- let me withdraw that.  Going

20 back to the last page, which was the third page of the

21 exhibit, Bates page ending in 6817, the 98 percent goal for

22 overall score, what does that represent?

23      A.   It means that we deliver service that has a

24 accuracy or an accuracy rating of 98 percent or better.  So

25 in those categories that you looked at in that prior page,
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 1 each section has a weighting, and based on how that call was

 2 handled and how it was scored determines the overall score

 3 on that particular call.

 4      Q.   In order to do -- well, let me ask you it this

 5 way:  In order to generate these metrics, how many phone

 6 calls are audited on a monthly basis?

 7      A.   The number of calls audited comes out to

 8 approximately five calls per representative per month.

 9      Q.   All right.  Who determines the sampling protocol

10 that is used for the calls?

11      A.   The quality department determines the sampling,

12 the sample size.

13      Q.   Are you involved in that process?

14      A.   No, I'm not.

15      Q.   What do you know about the process?

16      A.   In terms --

17      Q.   In terms of how the sampling is done?

18      A.   Well, I speak to the audit process.  So really the

19 mechanics of it.  We -- we automatically record calls every

20 day, not only the voice, but also the audio of that call, so

21 what the agent is saying, but also what they're looking at

22 on the computer screen.  All that information is then

23 delivered to a quality auditor or quality specialist who

24 then goes through a process of actually listening to and

25 scoring that call based on the categories that we looked at
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 1 on that previous page.  And then that information is then

 2 fed into the quality audit system, and it generates a score,

 3 not only for each individual agent, but for a team of

 4 supervisor, a site, and then also the company.

 5      Q.   Mr. Sing, you mentioned a little bit ago that

 6 before this particular quality program was instituted,

 7 PacifiCare had a similar program.  As part of that prior

 8 quality program, was this quality -- was a quality metric

 9 measured by PacifiCare?

10      A.   Yes, it was.

11      Q.   All right.  And back under that prior program,

12 what was the goal, the quality goal for your call center?

13      A.   Um, I believe the quality goal on the PacifiCare

14 program, which was nearly identical to this program's

15 overall percentage required was 95 percent or better.

16      Q.   Okay.  And has that, obviously, it's 98 percent

17 under this program by 2008.  Did that -- were there changes

18 in that 95 percent goal over time?

19      A.   Um, yes.  Every time we hit a performance goal,

20 it's always, the bar is always raised in a later year.  So,

21 um, in the PacifiCare quality program is 95 percent.  I

22 believe when we launched the UnitedHealthcare program, which

23 is very similar, it was 96.  And then it went to 97 and now

24 our quality goal is 98 percent within all United customer

25 health care customer correspondence.



7202

 1      Q.   In terms of the process by which the quality goal

 2 is measured, has that changed at all between Legacy

 3 PacifiCare days versus post-merger?

 4      A.   There are components of the program that are very

 5 similar.  Probably, one of the main differences is within

 6 the United Healthcare is the defect measurement which is --

 7 which is noted there under accuracy defects.

 8      Q.   So would you say that the process is more

 9 stringent now than it was in Legacy PacifiCare days, less

10 stringent?

11      A.   The quality program under United Healthcare is far

12 more rigorous.  I think the goals are far more stringent.

13      Q.   Now, in terms of this quality metric, has your

14 call center shown continued improvement over time since the

15 pre-merger Legacy PacifiCare days?

16      A.   Year over year, we show consistent improvement.  I

17 think we were probably just slightly shy of the 98 percent

18 in 2000 end for 97 point 98 percent but, yes, we stay

19 consistent for after year.

20      Q.   Still on this Exhibit 5245, page three, the next

21 item after this quality metric, Accuracy defects, what is

22 that about?

23      A.   The accuracy defects portion of the program is

24 really a Six Sigma measure.  You probably hear about it more

25 frequently in manufacturing than you do in health care.  But
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 1 it's a process that we use to measure the number of defects

 2 per million calls.  So the acronym WAPMO stands for wrong

 3 answers per million opportunities.  And it's just really a

 4 more rigorous method that's used to identify where top

 5 opportunities are for improvement in the calls that we have.

 6      Q.   Looking down toward the bottom of the same page

 7 under the section Reporting, the first item, "Daily feedback

 8 on individual evaluations completed", what's that about?

 9      A.   Every customer care professional is, has audits

10 completed on them every day so it may be, so I shouldn't say

11 everybody is audited one time every day but we have

12 representatives that are audited daily.  Those evaluations

13 are shared with their supervisor and manager and results of

14 those audits are fed into our performance management system

15 on a daily basis.

16      Q.   The next item, "Site reporting and analysis weekly

17 and monthly", what is entailed there?

18      A.   Well, we receive daily, weekly, monthly reports on

19 overall quality performance.  We review them weekly within

20 our management team.  It helps us stay on top of where

21 errors may be occurring and address them real time.

22      Q.   All right.  Let me ask you to jump over to the

23 fifth page of Exhibit 5245.  It's Bates page ending in 6819.

24 First item is "End-to-end review".  What is the significance

25 of that?
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 1      A.   End-to-end review is a component of the quality

 2 review program that looks at a call from start to finish so,

 3 for example, if I have a member who calls in and they're

 4 requesting an identification card, so that is documented in

 5 the system and it's really a process that follows that from

 6 start to finish so they called about an ID card.  We ordered

 7 it.  We actually mailed it out.  So it's really confirming

 8 that what we have promised we were going to do, we actually

 9 complete.  It's another level of inspection in a quality

10 program.

11      Q.   The next item, "Mystery Shop", what is a mystery

12 shop?

13      A.   It's really a secret shopper program.  It's not

14 technically part of our quality program.  It's another level

15 of inspection where we actually can queue up a mock phone

16 calls, we call into our toll free numbers, and we run

17 through different scenarios.  Eligibility benefits.  Claims.

18 Um, maybe there's a special benefit or something on a

19 particular group we can secret shop those.  Again, it's

20 really just another level of inspection to help us with a

21 level of confidence that our agents are serving our

22 customers appropriately.

23      Q.   The last item, "Focus audits -- ad hoc requests".

24 What is entailed there?

25      A.   Well, our system allows us to, if we see an area
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 1 that may be problematic, maybe we got a particular group

 2 that we're missing a particular benefit on, or maybe there

 3 is a special nuance for that benefit on that group, we can

 4 actually focus, our quality focus on that particular area so

 5 we'll record more calls, audit more representatives, just

 6 identify where those opportunities might be.  Maybe just one

 7 or two people that aren't getting it right.  It may be a

 8 whole unit so that helps us determine if we may be need to

 9 do additional training on a larger scale or is it education

10 on a individual level.  So we can do it for a number of

11 reasons listed here.  Maybe on a particular process.  Maybe

12 an individual that we feel is not performing or on a

13 particular customer or claim.

14      Q.   All right.  In terms of these focused audits, um,

15 did you recall a situation in which you or one of your

16 managers had to ask for a focused audit because there was a

17 problem with customer care professionals giving inaccurate

18 information about claims received dates?

19      A.   I can't recall if a focused audit --

20           THE COURT REPORTER:  I'm sorry.  Repeat your

21 answer.

22           THE WITNESS:  I can't recall a focused audit

23 regarding claims received dates.

24 BY MR. KENT:

25      Q.   Then, generally speaking, is it a frequent
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 1 occurrence to have to ask for a focused audit?

 2      A.   On a large scale, no.  Individuals focus audits

 3 are more -- happen more often.

 4      Q.   And why is that?

 5      A.   Just performance.  There may be an individual who

 6 may not be meeting their quality or member satisfaction

 7 goals and will increase the number of reviews.

 8           THE COURT:  Have him open the door.

 9           THE WITNESS:  I wasn't sure if it was just me.

10           THE COURT:  Not at all.

11                        (Record read.)

12 BY MR. KENT:

13      Q.   How would it come to your attention or your

14 manager's attention that there was an individual customer

15 care professional who was not meeting quality goals?

16      A.   Well, I think, you know, we're referred to as big

17 brother within the call center so if it moves, we measure

18 it.  We know if an agent's not performing any number of

19 various areas, they may not maybe taking longer on a call,

20 they may be not, maybe taking more time off the phones than

21 they're scheduled to.  Um, the quality results for that

22 individual may be below standard.  Maybe we're getting some

23 member feedback on the member satisfaction survey that would

24 indicate that they're not providing a high level of service

25 and quality.  So all of those things we really look at every
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 1 day.  Um, and it's just a performance management tool.  It

 2 is part of the process.

 3      Q.   I was going to ask you how frequently are you --

 4 are your managers looking at these quality metrics?

 5      A.   Every day.

 6           MR. KENT:  Did you want to take your break now?

 7           THE COURT:  Do you want to do that?

 8           MR. KENT:  That's fine.  Before I start another

 9 document.

10           THE COURT:  All right.

11             (Recess from 10:23 to 10:46 a.m.)

12           Back on the record.  Go ahead.

13           MR. KENT:  I believe this is 5246.

14           THE COURT:  Correct.  This is a document titled

15 Uniprise Customer Care Quality Program Administration

16 Guidelines.

17          (Exhibit 5246 marked for identification.)

18 BY MR. KENT:

19      Q.   Mr. Sing, what is this document?

20      A.   This is essentially the manual that outlines our

21 call quality program.

22      Q.   So this is the actual manual for the program

23 that's discussed in the prior exhibit, 5245?

24      A.   Yes, it is.

25      Q.   If you look over at page 12 of the document and
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 1 referring to the pages in the upper right hand corner, for

 2 the record, the Bates page number for this page ends in

 3 6845.

 4      A.   Okay.

 5      Q.   Is this a copy of a screen shot of some short?

 6      A.   Yes, it is.

 7      Q.   What is Qfiniti?

 8      A.   Qfiniti is the actual application that we use in

 9 our quality audit program.

10      Q.   When you say application, a software program of

11 some sort?

12      A.   It is a software program.

13      Q.   Is Qfiniti a standard program used in the

14 insurance industry to measure call center quality?

15      A.   Qfiniti is one of several similar products that

16 measures quality for call centers, yes.

17      Q.   But this is a standard products as opposed to a

18 United or PacifiCare only product?

19      A.   Yes, this is a vendor product.

20      Q.   And while we're -- you could keep that 5246 handy,

21 but let me show you another exhibit.

22           Your Honor, this would be 5247.

23           THE COURT:  Correct.  This is a spreadsheet with

24 skills as the first column.

25          (Exhibit 5247 marked for identification.)
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 1 BY MR. KENT:

 2      Q.   Showing you a multi-page document that has been

 3 marked as Exhibit 5247, the first Bates page ends with the

 4 number 6824.  What is this document, Mr. Sing?

 5      A.   We referred to this document as the quality

 6 attribute document and basically this is -- this document

 7 matches up with each one of the categories that an auditor

 8 measures a call against.  And then it has descriptions or

 9 definitions of what they're looking for.

10      Q.   Okay.  So, see, make sure I'm clear.  Exhibit 5247

11 corresponds to the quality care, auditing program that we've

12 seen in Exhibits 5245 and 5246; is that right?

13      A.   That's correct.

14      Q.   All right.  And what -- what is Exhibit 5247 used

15 for?

16      A.   This is really the document that is a guideline

17 for the quality specialist when they're auditing a call.

18 So, for example, a good example would be on the first page,

19 "Applied hold courtesy skills".  And if you look under

20 definition, these are the things that the quality specialist

21 would be looking for.  Asking the caller's permission,

22 providing a reason for hold, thanking and acknowledgment,

23 acknowledging the caller after returning from hold, so those

24 are the types of activities or actions that the auditor

25 would be looking for from the CCP in that situation under
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 1 that category.

 2      Q.   And then looking over on the fourth page as in

 3 Bates numbers 6827, the item at the top, accurate response,

 4 what's that referring to?

 5      A.   Well, accurate response is one of the categories

 6 that we audit to.  And accuracy in the call audit process is

 7 probably the number one weighted category.  And it can

 8 include things like if I'm calling about a benefit and I

 9 have both in and out-of-network benefits, it's really the

10 requirement of our customer care professional to quote both

11 because that has a potential impact on the customer or on

12 the provider.  So it just requires, under certain

13 circumstances, that amount of information, and the detailed

14 information that's required of the customer care

15 professional.  And any of that is excluded from the call

16 then, then it's a pass fail in this particular category.

17      Q.   Is this the area that would pertain to a provider

18 calling about claim status?

19      A.   Claim status would fall under the accurate

20 response category.

21      Q.   So this seems to be something of a road map for

22 the auditors.  Did you collaborate in the preparation of

23 this document, Exhibit 5247?

24      A.   Customer care participates in the -- in the

25 guidelines for the quality audit program in cooperation with
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 1 the quality.

 2      Q.   Is it important for you to have a document like

 3 this, a road map document for the auditors?

 4      A.   It's critical.  The rules that guide their audit

 5 process.

 6      Q.   Why is it critical?

 7      A.   Well, because it, you can imagine in a call center

 8 there's a lot of subjectivity in audits so did I greet

 9 somebody professionally?  What does this sound like?  You

10 know, what kind of phrases are used so if we don't have

11 guidelines that auditors can use in running that program, we

12 don't know what to train our agents, and it just makes for

13 difficult administration.  So having a road map in our

14 quality audit program is just critical in insuring that it's

15 successful.

16      Q.   Okay.  Let me ask you to jump back to the customer

17 care quality program administration guidelines, Exhibit

18 5246.  And, in particular, page 23 of 59.

19      A.   Okay.

20      Q.   It is a title toward the top of Completing an

21 Evaluation in e-talk Qfiniti.  Um, the balance or the better

22 part of the balance of the page, are these actual screen

23 shots of some sort?

24      A.   These are screen shots from Qfiniti.

25      Q.   What's -- these particular screens, what are they
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 1 used for in the audit process?

 2      A.   Um, it's difficult to read this but this

 3 particular screen is actually the scoring sheet, the

 4 evaluation sheet, the electronic evaluation sheet that an

 5 auditor would use in scoring the call.

 6      Q.   So an employer, as an auditor, went through and

 7 audited a particular call, he or she would complete this

 8 evaluation form; is that correct?

 9      A.   That's correct.

10      Q.   Go over to page 27 of 59, the same document.

11 Beginning in the middle of this page, is that again a screen

12 shot of some sort?

13      A.   It is a screen shot.  It is a partial

14 representation of a completed evaluation.  So once an

15 evaluation has been completed on an agent, a score card is

16 generated.  It has each category.  And then the actual

17 performance within each category.

18      Q.   Okay.  So I'm clear, what is this evaluation score

19 card?  What is the purpose of the evaluation score card, I

20 should say.

21      A.   It's the tool that's used to communicate the

22 overall results of an audit, not only to the front line

23 agent, but to their supervisor manager.

24      Q.   Is there an evaluation score card completed for

25 each call that is evaluated as part of this audit process?
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 1      A.   Yes.

 2      Q.   And the last page in this Exhibit 5246, page 56 of

 3 59.  And, in particular, starting at the mid point of the

 4 page where it says "CCP New Hire Process", again CCP is a

 5 customer care professional; is that right?

 6      A.   Yes.

 7      Q.   All right.  And you described generally what this

 8 part of this manual covers.  Well, let me ask you this way.

 9 Is the -- this audit, quality audit program, utilized by

10 PacifiCare as part of the training process for newly hired

11 customer care professionals?

12      A.   Customer care professionals are trained on the

13 audit process just in terms of understanding how the process

14 works.  I believe this particular part of this manual refers

15 to our process of auditing folks during training.  So there,

16 they go through seven weeks of training on the PacifiCare

17 side.  This -- this really talks about, on a CCP new hire

18 process, how we score, how we audit, during that time frame.

19      Q.   Is the audit, is there a connection between this

20 quality audit process and whether a new hire ever gets to go

21 out on the floor and field actual calls?

22      A.   Yeah.  Our new hire training process does have a

23 proficiency and skill check once training is completed.  We

24 monitor overall performance of trainees through the entire

25 training schedule and they have to meet certain standards
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 1 before they're even released from training.  If, for

 2 whatever reason, we're not meeting our minimum standards

 3 then we go into another process, which is referred to as

 4 learning development where it is just additional training to

 5 get them up to speed, and if they don't make it after that,

 6 then they generally don't continue with the company.  So

 7 there are certain proficiency standards that have to be met

 8 in order for them to go out into production and training.

 9      Q.   Are you routinely provided in your job management

10 reports which reflect these quality metrics?

11      A.   Every day.

12      Q.   And I should say management reports that show the

13 results of this auditing process?

14      A.   Yes.

15           THE COURT:  This is 5248.

16          (Exhibit 5248 marked for identification.)

17           It has a date of August 31 -- I don't see a year.

18 It is a quality program, August 31, no year.

19           MR. STRUMWASSER:  It could be August 8, 1931.

20           THE COURT:  I doubt it.  You were just a baby.

21           MR. KENT:  I don't think there were a whole lot of

22 computers being used in 1931.

23           THE COURT:  A twinkle in your mother's eye.

24 BY MR. KENT:

25      Q.   Showing you what we marked as Exhibit 5248,
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 1 Mr. Sing, is this a standard form of some sort that you use

 2 in management of -- you and others use in management of the

 3 customer care call center?

 4      A.   Yeah.  This is a shot of the results for the

 5 entire department, the number of audits that were completed,

 6 how many each category, how many errors there were, and

 7 ultimately what the overall quality rating was.

 8      Q.   The -- a moment ago, there was a little colloquy

 9 about the date on this being August 31.  Do you know what

10 year this pertains to?

11      A.   Um, well, looking at the second page and the

12 supervisors that are listed here, this would have been a

13 2006 document.

14      Q.   Now, let me ask you a couple of questions about

15 the information on this document.  Under the column more or

16 less in the middle of the page, a little bit to the right

17 that has the caption PTS, is that points?

18      A.   Yes.

19      Q.   What are points in the context of this document?

20      A.   Those are points that are assigned to that

21 category.  And then that subcategory within, on each other

22 opportunity.  So you get two points for professional

23 greeting, it has the number of points possible, and the

24 number of points we missed, and then the overall points

25 scored.
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 1      Q.   So in looking at that first item number, 1.1,

 2 professional getting used.  Um, each call that's in the

 3 sample gets two points if the customer care professional

 4 properly used a professional greeting in the call?

 5      A.   That's correct.

 6      Q.   All right.  And how many calls were the -- in

 7 total, were the subject of this audit cycle?  I think it's

 8 up toward the top.

 9      A.   491 calls taken on 105 customer care

10 professionals.

11      Q.   All right.  And then out of those 491 calls, in

12 how many instances did the CCP fail to use professional

13 greeting?

14      A.   It's like eight.

15      Q.   And so there's a total of 16 points that were

16 deducted?

17      A.   That's correct.

18      Q.   Now, if you could hold back and in that -- well,

19 let me ask you.  Under phone technique, it seems that every

20 subcategory gets it own two points; is that right?

21      A.   That's correct.

22      Q.   All right.  If you jump down to the middle of the

23 page, Accurate Response, is this the area of the audit which

24 would measure whether, for example, provider calling in to

25 get claims status about a particular claim, whether he or
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 1 she received accurate information?

 2      A.   Yes, it would.

 3      Q.   And would it also reflect whether or not that

 4 provider received complete claims status information?

 5      A.   Yes, it would.

 6      Q.   All right.  And I notice that under the points

 7 column, the different subheadings don't have individual

 8 point numbers, but there's a total of 25 points allotted for

 9 that whole section.  Why is the -- this accurate response

10 area being treated somewhat differently than the other

11 segments of this audit?

12      A.   Well, this is, number one, the most heavily

13 weighted part of the audit, and it's also a pass fail so

14 there are no incremental points for each subcategory.  If

15 you get any part of this wrong, um, the call is in error and

16 the call fails.  So there, I mean there are reasons for

17 that, just in terms of member impact, provider impact.  If

18 we don't correct, quote correct benefits, if we don't

19 provide correct claim status, there could be financial

20 impact for the consumer or the provider.

21      Q.   Mr. Sing, are the quality care professionals

22 somehow rewarded financially for high quality?

23      A.   Yes.  We do have an incentive program for customer

24 care professionals that is heavily weighted, not only

25 internal quality results, but also member satisfaction
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 1 results.

 2      Q.   All right.  And when did that, when did that

 3 program or some version of that program first start?

 4      A.   I believe we launched our first customer service

 5 incentive program in 2003.

 6      Q.   So in the pre-merger days?

 7      A.   Yes.

 8      Q.   And there's a program still in force today?

 9      A.   Yes.

10      Q.   Now, if we could take a quick look at a couple of

11 exhibits that were marked when you were here previously.

12 These are Exhibits 346 and 347.

13           THE COURT:  And are they in this order?

14           MR. KENT:  346 is the document that, if you look

15 in the first column it's January of '06.

16           THE COURT:  Okay.  What's the -- all right.

17           MR. KENT:  The Bates number is 7877.

18           THE COURT:  Okay.  And that is three --

19           MR. KENT:  -- 46.

20           THE COURT:  -- 46 and the other is 347?

21           MR. KENT:  Yes.

22           MR. STRUMWASSER:  437 or 347?

23           MS. ROSEN:  347.

24 BY MR. KENT:

25      Q.   Mr. Sing, are these copies of management reports
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 1 that you are -- that you use in your management of the

 2 customer care center?

 3      A.   Yeah.  This is a -- a 2006 report that provides

 4 just a high level performance information everywhere from

 5 call volume to some of our efficiency metrics, speed of

 6 answer, handle time, manager rates in that it does have some

 7 information on the -- on quality performance broken out by

 8 month.

 9      Q.   These look like annual reports but do you also

10 receive reports with these metrics on a more frequent basis?

11      A.   Yes.  This is -- these are rolled up by month and

12 by year.  But we do generate these reports every day.  And

13 then those daily reports are rolled up weekly, monthly,

14 yearly and so forth.

15      Q.   Now.  You say that these reports are generated

16 daily, but do you or your management staff look at those

17 reports on a daily basis?

18      A.   Yes, we do.

19      Q.   And let me ask you, have you -- are you somewhat

20 familiar with something called the quality council?

21      A.   Yes, I am.

22      Q.   What is that?

23      A.   Well, there are a couple of different forms of the

24 quality council.  There is a national quality council.  It's

25 made up of senior readers that really review our quality
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 1 programs, how we're operating, really what the overall

 2 objectives are.  And then we have local quality councils

 3 within the sites that look at how we do every month from a

 4 quality perspective and what your top opportunities are to

 5 improve quality.

 6      Q.   When you say site, what do you mean there?

 7      A.   San Antonio, for example, is a call site.

 8      Q.   So, for example, as to San Antonio, who's on that

 9 counsel why don't we say currently?

10      A.   Currently, the quality manager, the local quality

11 manager, the, um, the business managers, the call center

12 managers within that site, myself, and then also there's a,

13 like a senior manager kind of matrix-reporting relationship

14 that our quality manager reports to.

15      Q.   Are the metrics that appear on Exhibits 346, 347,

16 or the prior exhibit, 5248, the August 31, 2006 report, are

17 those metrics used as part of those quality council

18 meetings?

19      A.   The quality council meetings really focus on

20 quality, not so much on efficiencies such as average amount

21 of time and so forth.  So for site quality council, what

22 is -- what was our quality performance during the month?

23 What was our -- what the more defect rate?  And what are the

24 top opportunities?  What are the top errors in our site?  So

25 those particular meetings are not focused on call volume,



7221

 1 average rate of answer.

 2      Q.   Okay.  So focusing on the quality metric for 2006,

 3 what was -- and I take it, this first page of 346 is what,

 4 for members?

 5      A.   Yes, it is.

 6      Q.   And what was the -- what was the quality metric

 7 for that year, 2006?

 8      A.   The report indicates 95.7 percent quality there.

 9      Q.   All right.  And then if you could look over at the

10 next page, is this for providers?

11      A.   Yes, it is.

12      Q.   What was the quality metric for your 2006 with

13 respect to providers?

14      A.   The 96.3 percent.

15      Q.   And that's about two-thirds across the page toward

16 the right hand margin?

17      A.   Yeah.  It's -- it is in the -- the calling header

18 is not on there, but the year to date is 96.3 percent.

19           MR. STRUMWASSER:  I'm sorry?

20           THE COURT:  It's in this column here on the second

21 page.

22           THE WITNESS:  There it is.

23           THE COURT:  See this?  The column.

24           MR. STRUMWASSER:  Got it.

25           THE WITNESS:  The headers came off that page.
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 1           MR. STRUMWASSER:  I must have missed something.

 2 Where is the reference to provider?

 3           THE WITNESS:  It's the upper left hand corner of

 4 the first column.

 5           MR. STRUMWASSER:  Oh, I see.  So that is a header

 6 for the whole column?

 7           THE COURT:  No.  He thinks the header was not

 8 transmitted.

 9           THE WITNESS:  The header didn't come across but

10 the -- if you look in the upper left hand, the first

11 notation, that first column, can you highlight that?

12           MR. WOO:  This part right here.

13           THE WITNESS:  There it is.  Yeah.

14           MR. STRUMWASSER:  No, I'm just asking.  How, I

15 take it that is a heading for the rows that follow, for the

16 columns that follow, for the rest of that row?  I'm just

17 wondering how far down it goes.

18           THE WITNESS:  I'm not sure.  I'm sorry.

19           MR. STRUMWASSER:  Is the entire page provider?

20           THE WITNESS:  Yes.  Yes, it is.  The entire page

21 is provider.

22           MR. KENT:  So you completed your cross?

23           MR. STRUMWASSER:  No, I'm just helping you with

24 direct.

25
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 1 BY MR. KENT:

 2      Q.   Look over on -- for the 2007 numbers on Exhibit

 3 347, the actual total is six, for the members is

 4 67.6 percent but I see all the months are well over

 5 95 percent.  What's going on here?

 6      A.   Yeah.  I would say there's data missing.

 7      Q.   From the first three months?

 8      A.   Yeah.  In the year end calculation.

 9      Q.   All right.  But just kind of bookmarking or

10 estimating where you were in terms of the quality metric in

11 2007?

12      A.   Yeah.  It would appear they were in there, 95 to

13 96 range.

14      Q.   All right.  And then if you could look over to the

15 second page for the provider information, same question.  If

16 you could just estimate based on the data that is there.

17      A.   Again, probably 95, 96, slightly over 96 on

18 average.

19      Q.   Let me ask you, Mr. Sing, we've talked about

20 quality, quality metrics, measuring quality, and some of the

21 internal purposes that you use these measurements for.  Are

22 any of the metrics that we saw on Exhibit 346 or 347 used

23 for external purposes as well as internal?

24      A.   There are occasions where the metrics are external

25 or published externally.
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 1      Q.   Give us an example of an external use of some of

 2 those call center metrics.

 3      A.   There are large clients within our organization

 4 where we have performance guarantees.  Normally, performance

 5 guarantees are around efficiencies.  How quickly do we

 6 answer the call?  What is our abandonment rate?  And then,

 7 in some instances, what quality are we delivering to that

 8 customer?

 9      Q.   Okay.  So that I'm clear, I take it that there are

10 performance guarantees in -- in certain insurance contracts

11 issued by PacifiCare which incorporate performance -- let me

12 start over.  I'm sorry.  So I take it that there are

13 insurance contracts issued by PacifiCare which are -- which

14 involve performance guarantees, which themselves,

15 incorporate some of these metrics, call center metrics?

16      A.   That's correct.

17      Q.   All right.  And one of the metrics that appears in

18 some of these performance guarantees is average wait time?

19      A.   That's correct.

20      Q.   What is average wait time?

21      A.   Average wait time or as referred to an average

22 speed of answer is the amount of time it takes for us to

23 answer a call once it leaves the IVR and is being delivered

24 to a customer care professional.

25      Q.   So how long somebody's on hold on average?
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 1      A.   Right.  Correct.

 2      Q.   All right.  What, looking back, well, what

 3 currently is the company's goal in terms of average wait

 4 time on the PacifiCare side?

 5      A.   Thirty seconds.

 6      Q.   All right.  Has that changed over time?

 7      A.   It has changed over time.  It's within the 30 to

 8 45 seconds range and always has been.

 9      Q.   Okay.  And how does the company go about setting a

10 goal like that?

11      A.   Well, in part, it's based on our historical

12 performance.  Also in part, it's based on what -- what is

13 acceptable in the industry.

14      Q.   How do you know what's acceptable in the industry

15 in terms of average wait time for some of these other

16 metrics?

17      A.   There are a number of ways.  There are

18 organizations that benchmark performance, for example, for

19 call centers; specifically for health care call centers.  So

20 that would be one way that we determine.  We also work with

21 a number of consultants that also provide us with that, that

22 benchmark data as well.

23      Q.   All right.  And these goals, focusing on average

24 call time, those same goals, are they the ones, are those

25 the numbers that are incorporated into these performance
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 1 guarantees?

 2      A.   Most often they are, yes.

 3      Q.   All right.  And do some of these insureds that

 4 have performance guarantees associated with PacifiCare

 5 coverage, come in and audit call center performance?

 6      A.   The -- yes, they do.

 7      Q.   All right.  And do you -- do -- does PacifiCare

 8 itself through its audit department, perform any kind of

 9 tests or testing to see if those performance guarantees are,

10 in fact, being met?

11      A.   We do.

12      Q.   And do you, does your call center meet those

13 goals?

14      A.   The PacifiCare call center, I think, has only

15 missed performance guarantee one time in the past five

16 years.  So we take that very seriously.

17      Q.   Now, we talked about average wait time.  There's

18 another metric you referred to, I believe abandonment.

19 What's that?

20      A.   That's the measure of how many callers disconnect

21 before they reach a live agent once they leave the IVR.

22      Q.   All right.  And what is the company's goal there?

23      A.   Something less than four percent.

24      Q.   Of all the people who call in?

25      A.   That's correct.
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 1      Q.   Why is abandonment rates important to you?

 2      A.   Well, it's, it measures a couple things.  We have

 3 long hold times, for example, you may see abandonment rate

 4 goes up, so that's an indication we may need more people on

 5 the phones.  But, primarily, we want to make sure that when

 6 members or providers are calling in, that they have access

 7 to representatives with as little wait time as possible so

 8 keeping the abandonment rate within that less than four

 9 percent tile is, we feel, is an acceptable abandonment rate.

10      Q.   Let me show you one last document.  And I believe

11 it was previously marked, not as an exhibit, but this is the

12 Second Supplemental Accusation.

13           THE COURT:  Oh, okay.

14           MR. STRUMWASSER:  Do you need copies?

15           THE COURT:  You guys have a number, doesn't it?

16           MR. STRUMWASSER:  Yeah, it does.  Did you need a

17 copy, Ron?

18           THE COURT:  You gave me two also.

19           MR. KENT:  That's fine.  We got enough, I think.

20           THE COURT:  Um, yeah.  It does have a number.  I

21 wouldn't know where to go.

22           MR. STRUMWASSER:  Right.

23           THE COURT:  Well, thank you.  Five something.

24 It's 597.

25           MR. WOO:  597.
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 1           MR. STRUMWASSER:  And the winners are still

 2 chambers.

 3 BY MR. KENT:

 4      Q.   If you could look over on page eight, paragraph 46

 5 of this, Mr. Sing.  And looking in particular at the second

 6 sentence of that paragraph, there is a reference to a PLHIC

 7 customer service representative incorrectly telling a member

 8 about some enrollment information.  What is your

 9 understanding of what happened there?

10      A.   So if I'm recalling the correct situation, this

11 was a member who was inadvertently enrolled in an HMO plan,

12 subsequently termed from that plan and enrolled in a PPO

13 plan.  As the member provider called in, we were incorrectly

14 pulling up the HMO record and advising the member that they

15 were on an HMO plan, not a PPO plan.  There is also some

16 confusion around Social Security number.  This is a --

17      Q.   Well, let me -- let me ask you about that last or

18 the third sentence, there is something about a customer

19 service representative incorrectly telling a member that

20 Social Security numbers are not printed on PPO insurance

21 cards.  Did you believe that's a valid criticism?

22      A.   That the customer service representative

23 incorrectly told a member that Social Security members were

24 not printed on PPO cards?

25      Q.   Right.
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 1      A.   No.  In reviewing this particular instance, I

 2 don't think that is an accurate statement.

 3      Q.   Because at the time Social Security numbers were

 4 not printed on eligibility cards?

 5      A.   Correct.

 6      Q.   Okay.  And so what happened here in this instance,

 7 to your understanding?

 8      A.   Well, again, in reviewing this situation, this was

 9 an instance where we have a -- an employer group that for a

10 period, for a longer period of time, had required dummy

11 Social Security numbers to be utilized on their employee ID

12 cards obviously, to protect the privacy of the employee.

13 And over time, especially as HIPPA came into play, we

14 discontinued the printing of Social Security numbers on

15 cards with that class, to the group, so I think there was,

16 there was a lot of confusion around this from a customer

17 care professional perspective.  And I think just a lot of

18 things came into play here that just made it very confusing

19 overall so the gentlemen was on a PPO plan.  But did have an

20 HMO record.  That was confusing.  There were dummy Social

21 Security numbers printed on the cards, not real Social

22 Security numbers, so I just think in reviewing this it was

23 just very confusing, you know, the front line

24 representative, you know, we pay $16 an hour so I think was

25 maybe more complex than we could have handled.
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 1      Q.   Look over at paragraph 28.  That allegation about

 2 PLHIC failed to maintain a reliable call center to respond

 3 to member complaints in August 2006.  Do you agree with

 4 that?

 5      A.   No, I wouldn't have any idea what that would be

 6 referring to.

 7      Q.   If you could look back at what we marked earlier

 8 as Exhibit 5248, is this the quality metrics for

 9 August 2006?

10      A.   This is the summary of the PHS quality performance

11 in August of 2006.

12      Q.   And the overall score, quality score for this

13 month was what, sir?

14      A.   95.94 percent.

15      Q.   How does that compare with the call centers

16 performance pre-merger?  So let's say in the prior year

17 2005?

18      A.   I would say it was consistent with, maybe slightly

19 better than prior year performance.

20           MR. KENT:  Okay.  That's all I have right now.

21           THE COURT:  All right.  Shall we take a break

22 before we cross examine or do you want to not cross examine?

23           MR. STRUMWASSER:  I don't think there's any point.

24 We're going to have to bring the witness back.  Mr. Gee is

25 in a better position to do it so I just as soon be done for
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 1 the day.

 2           MR. KENT:  Well, I would complain about people

 3 getting sick but I don't think that it would get us very far

 4 so I'm not.

 5           MR. STRUMWASSER:  I appreciate the Court's --

 6           THE COURT:  That's the one problem that always

 7 gets my sympathy.  Okay.  So we'll stop for today, and start

 8 tomorrow at 9:00.

 9           MR. KENT:  That would be fine.

10           THE COURT:  All right.  Thank you very much.

11 You're free to go but you're not done.  Just what you didn't

12 want to hear.

13           MR. KENT:  Thank you, your Honor.

14           THE COURT:  Thank you.

15 (Whereupon, at 11:31 a.m. the proceedings continued to

16 Thursday, May 27, 2010 at 9:00 a.m.)

17

18

19

20

21
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23
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25
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 1                  REPORTER'S CERTIFICATE

 2           I, Starr A. Wilson, CSR No. 2462, a Certified

 3 Shorthand Reporter, certify:

 4           That the foregoing proceedings were taken before
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 6 the witness was put under oath by me;

 7           That the testimony of the witness, the questions
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 1 THURSDAY, MAY 27, 2010; 9:00 A.M. DEPARTMENT A; ELIHU

 2 HARRIS STATE BUILDING; 1515 CLAY STREET; RUTH ASTLE,

 3 ADMINISTRATIVE LAW JUDGE

 4                           -oOo-

 5          THE COURT:  This is on the record.  This is

 6 before the Insurance Commissioner of the State of

 7 California in the matter of PacifiCare Health and Life

 8 Insurance Company.  This is OAH Case Number 2009061295,

 9 Agency Number UPA 200700004.  Today's date is the 27th

10 of May, 2010.  Counsel are present, except for Mr. Gee

11 who is not feeling well.

12          MR. KENT:  Today Mr. McDonald and I are

13 representing the Respondent.

14          THE COURT:  Seems fair.  I believe you are

15 going to call a witness.

16          MR. McDONALD:  The Respondent calls Jean

17 Goossens as the next witness.

18                     JOAN GOOSSENS,

19          Called as a witness, having been duly sworn,

20 testified as follows:

21                    DIRECT EXAMINATION

22 BY MR. McDONALD:

23     Q.   Ms. Goossens, by whom are you currently

24 employed?

25     A.   UnitedHealthcare.
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 1     Q.   What is your current position?

 2     A.   My current position is Director of Quality.

 3     Q.   Do you hold that position in a particular

 4 department or organization within UnitedHealthcare?

 5     A.   Yes, it is within the Business Process and

 6 Quality Management Department.

 7     Q.   Do you have a particular focus of function that

 8 you serve in your position?

 9     A.   Yes.  I focus on the claims adjudication

10 quality.

11     Q.   Now, in the course of your performing the

12 functions in your position, do you communicate regularly

13 with Ellen Vonderhaar?

14     A.   I do.

15     Q.   With what frequency do you communicate with Ms.

16 Vonderhaar?

17     A.   At least weekly.  We have a regularly scheduled

18 weekly meeting as well as other correspondence based on

19 tasks we have in common.

20     Q.   What is the subject matter of your

21 communications with Ms. Vonderhaar?

22     A.   Quality for the PacifiCare organization.

23     Q.   Do you have staff members who communicate

24 regularly with Ms. Vonderhaar's staff members?

25     A.   Yes, I do.
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 1     Q.   With what frequency does that occur?

 2     A.   Daily.

 3     Q.   Now, can you describe for me your day-to-day

 4 responsibilities as Director of Quality.

 5     A.   Sure.  I oversee several different functional

 6 areas of audits.  And the main function we do is audit

 7 for claim accuracy.  And then the whole purpose of

 8 auditing for claim accuracy is to report our results and

 9 to get data that is used for remediation and continuous

10 improvement.

11     Q.   How many staff members report to you?

12     A.   Anywhere between 90 and 100 people report

13 through me.

14     Q.   I think you mentioned you have responsibilities

15 for PacifiCare products.  Is that right?

16     A.   Yes.

17     Q.   And you have responsibility for other products

18 as well?

19     A.   Yes, I do.

20     Q.   And it is entirely in the claims area?

21     A.   Yes.

22     Q.   Approximately how many auditors do you

23 supervise?

24     A.   There is about 75 to 85 auditors at any given

25 time.
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 1     Q.   How many other staff members do you have beyond

 2 the auditors?

 3     A.   Beyond the auditors there are supervisors that

 4 supervise the teams of auditors directly and there are

 5 managers that oversee the supervisors, and we also have

 6 analysts that specialize in reporting and analyzing the

 7 data.

 8     Q.   Is your staff segmented so that certain members

 9 work on certain claims with respect to certain claim

10 platforms?

11     A.   Yes.

12     Q.   You are familiar with the RIMS platform?

13     A.   Yes.

14     Q.   How many of your staff are assigned to RIMS

15 platform?

16     A.   About 15 people are assigned to the RIMS

17 platform.

18     Q.   Of those people how many of them are assigned

19 to the California PPO business?

20     A.   Depending on what focus we are doing it on it

21 at the time, anywhere between three and four.

22     Q.   Can you describe -- I think you have given us

23 an outline of the staff that serves under your

24 leadership.  Can you describe more generally the quality

25 organization in which you sit?
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 1     A.   Yes.  There are about 800 people within the

 2 business process quality management organization and

 3 they do a variety of different things.  If you look at

 4 the life of a claim, every department has its own

 5 quality program that is part of our business process and

 6 Quality Management Department.

 7     Q.   So part of your department deals with claim

 8 processing quality; is that right?

 9     A.   Correct.

10     Q.   And then other parts of the department may deal

11 with, for example, quality service; is that right?

12     A.   Correct.

13     Q.   There are some other areas that people within

14 your department service?

15     A.   Yes.

16     Q.   How long have you worked in this department,

17 the Quality Department at United?

18     A.   I have been with Quality for about ten years.

19 The first year I was at United I had kind of had a joint

20 training quality role.  But I have been with the Quality

21 Department specifically for ten years.

22     Q.   How long have you served in your current

23 position?

24     A.   In my current position as director I have been

25 here two years.
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 1     Q.   So you began in 2008?

 2     A.   Correct.

 3     Q.   Prior to that time what position did you hold?

 4     A.   Prior to that I was a regional quality manager.

 5     Q.   What did you do in that position?

 6     A.   As a regional quality manager I was one step

 7 closer to the actual auditing.  So I had supervisors of

 8 audit teams reporting to me and then worked directly

 9 with our transaction partners on remediation activities.

10     Q.   When did you begin to take responsibility for

11 the PacifiCare claim quality process?

12     A.   When I moved into a director's role.

13     Q.   So that was 2008?

14     A.   Correct.

15     Q.   How long did you serve as the regional quality

16 manager?

17     A.   For five years prior to that, so 2003.

18     Q.   Prior to 2003, what position did you hold

19 within the Quality Department?

20     A.   I was an internal senior quality consultant.

21 My role was to focus on quality improvement projects,

22 Six Sigma tools and principles and work on a variety of

23 different projects throughout the organization.

24     Q.   You mentioned Six Sigma tools.   Can you

25 describe briefly what that involves?
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 1     A.   Six Sigma is the general accepted term to apply

 2 to data driven tools analysis methods that help drive to

 3 what causes errors or discrepancies so that we can

 4 identify appropriate corrective actions to eliminate

 5 that root cause and correct the process or the outcome.

 6

 7     Q.   I heard in your answer the term "root cause,"

 8 which I understand the word to mean R-O-O-T cause.  Is

 9 that right?

10     A.   Yes.

11     Q.   It is the Minnesota pronunciation; is that

12 right?

13     A.   Yes.

14     Q.   Do you have any particular training or

15 certification in Six Sigma processes?

16     A.   Yes.  I am certified by the American Society

17 for Quality which is an international professional

18 quality association.  And they offer certifications in

19 the full range of Six Sigma levels.  I am certified by

20 them as a Six Sigma black belt.

21     Q.   In order to achieve that level of certification

22 did you have to undergo any training?

23     A.   Yes.  There was very extensive training.  There

24 was a full month of in-class training plus outside work

25 expectations and then final exam.
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 1     Q.   Are you familiar with the types of

 2 organizations that have employees go through that

 3 certification training for their own business purposes?

 4     A.   Yes, there are other employers.  Not

 5 particularly ASP, but similar sorts of training, yes.

 6     Q.   Can you just briefly describe the organizations

 7 that you are familiar with having Six Sigma

 8 certification for their employees?

 9     A.   Yes.  Well, GE popularized it.  Motorola has

10 some extensive -- and we studied -- did some case

11 studdies from the impact of Six Sigma on companies like

12 Motorola and GE.   We had somebody from AnGen in my

13 training class.  A lot of manufacturing.  It is more

14 common in a manufacturing area where you have something

15 very concrete that you are measuring and you are working

16 towards precision on.

17          It has been only in the last 15 years or so

18 that those same concepts in manufacturing have been

19 applied to a transaction organization.

20     Q.   In addition to your certification that you just

21 described, can you describe briefly your educational

22 background.

23     A.   Sure.  My undergraduate degree is psychology.

24 That was a research or general degree, not a clinical

25 degree.  My master's degree is in management.
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 1     Q.   Now maybe if we can step back and talk about

 2 the claim -- the quality process at United that you are

 3 familiar with.  Can you describe the organization, the

 4 group that you are in and where within the organization

 5 chart your department falls.  To whom do you report

 6 ultimately in senior management level?

 7     A.   In the senior management level, Judy Perlman is

 8 the senior vice-president -- or the vice-president for

 9 our quality organization.

10          THE COURT:  Is that a name we need to spell?

11 Can you spell the last name unless Judy is spelled

12 unusually.

13          THE WITNESS:  Judy Perlman.  P-E-R-L-M-A-N.

14 BY MR. McDONALD:

15     Q.   Can you describe maybe in sort of sequence the

16 functions that your team, the claim quality staff, would

17 undertake to perform its function.

18     A.   Sure.  Our main focus is as the internal audit

19 function.  So our main focus is our auditors and

20 auditing claims and tracking the data.  The whole

21 purpose of auditing is to get the error data and find

22 out what we are doing wrong and we report out of the

23 results of that and we use that error data then to

24 analyze it, understand what trends are available, what

25 trends are present, and to drill down even further as to
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 1 what are the root causes for these errors.

 2     Q.   Would it be fair to say that it is sort of a

 3 three-step process, the audit function where data is

 4 collected in a rigorous way that you have confidence

 5 that what you analyzed would be an accurate

 6 representation, so that would be the first step?

 7     A.   Yes.

 8     Q.   The second step, report out what the results of

 9 the assessment is and analyze that?

10     A.   Yes.

11     Q.   And then the third step would be to undertake

12 some remediation to correct errors that are identified?

13     A.   Yes.  That is a much more collaborative step,

14 but, yes.

15     Q.   Let's go to the first step, the audit function.

16 Can you describe sort of generally the different ways

17 that the audit function is performed?  For example, are

18 there different assessments made based upon an

19 individual platform or --

20     A.   Yes.  We have statistical auditing.  That is

21 the bulk of what we do, is the statistical auditing of

22 our platforms so we have a good understanding of the

23 accuracy level of our current process.  We also audit

24 individuals.

25          So we look at it from a systemic standpoint and
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 1 we look at it from an individual standpoint.  So we also

 2 do an individual process review that looks at the

 3 performance of each individual processor who processes

 4 claims.

 5     Q.   When you say you do a statistical audit, what

 6 are you looking at?  Let's speak specifically about

 7 RIMS, which is a platform that is at issue in this case.

 8     A.   Sure.  The statistical audit or the term we use

 9 to describe that audit is a statistical audit.  That is

10 an overview of that platform's performance.

11     Q.   When you are attempting to conduct an audit of

12 that platform, what is it that you are going to do to

13 try to ensure that the audit you perform is going to

14 produce reliable and accurate results?

15     A.   That is absolutely critical for us, that our

16 analysis is only as good as our data.  So we need to

17 make very certain that our data is accurate.  So we have

18 several things in place to assure that our auditors are

19 being accurate in how they are auditing a claim.

20          So we have a gray team, which is a centralized

21 forum to bring in any gray areas to assure that we are

22 grading claims consistently with our policy.

23          We have an internal audit, audit the auditor

24 program, where our most experienced and skilled auditors

25 will audit the other auditors.  And the results of that
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 1 audit goes into each auditor's performance appraisal.

 2     Q.   Maybe if we can spend a little time and talk

 3 about what tools your staff has in order to conduct the

 4 exercise that they are engaged in.

 5          Can you describe one of them, or maybe the most

 6 significant use.

 7     A.   The main application that we use for our

 8 auditing is the SAM, Smart Audit Master, tool.  And that

 9 is an application that selects the samples.  It is where

10 we record the audit results and houses all of the raw

11 data for reporting and analysis.

12          MR. McDONALD:  Your Honor, I would ask that the

13 witness refer to a document that has already been marked

14 in evidence as 607.

15 BY MR. McDONALD:

16     Q.   I would ask to draw your attention to the page

17 that ends 712.  Maybe I should initially ask you, just

18 looking at the front page, are you familiar with this

19 document?

20     A.   Yes.

21     Q.   How is it that you are familiar with it?

22     A.   This looks like a draft document of a standard

23 document that is used annually to record our sampling

24 methodology and any refinements that have been made to

25 the sampling methodology.
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 1     Q.   Now turning to the page that ends 712, can you

 2 describe what this depicts?

 3     A.   Yes.  This is a slide that we use to help folks

 4 internally understand how we do our stratified sampling.

 5          So this indicates the overall process is

 6 that -- the working icons on the left represent all of

 7 the claims processing claims functions that are going on

 8 every day.  And every day that universe of claims is fed

 9 into our SAM, Smart Audit Master, system.  What SAM does

10 is it collects all that data every single day and sorts

11 it.  And it sorts it into the eight buckets that you can

12 see there represented by each of those arrows.

13          It is sorted by the paid dollar value of the

14 claim.  So all claims that paid less than $120 go into

15 the first bucket.  All claims between 120 to $330 go to

16 the second bucket and so on to the end, all claims

17 greater than $25,000 go into the last bucket.

18     Q.   Can you describe briefly what SAM is.

19     A.   SAM is an application that we use that helps to

20 automate all of these functions for us and it serves to

21 reduce any possibility for error in our sampling system.

22          SAM collects all the data, sorts it for us and

23 then makes assignments to all of the auditors and it

24 shows up in their queues.  They go into SAM in their

25 work queue.  And as they identify errors on claims, that
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 1 error data is recorded in SAM.  And from that data SAM

 2 calculates all of the metrics that we report out and it

 3 also houses raw data that we use for drill down

 4 analysis.

 5     Q.   Do you know where SAM came from?

 6     A.   SAM was developed by an entrepreneur

 7 specifically for United and he is on contract with us.

 8     Q.   So it was an outside vendor?

 9     A.   Outside vendor.

10     Q.   To your knowledge, is SAM regularly updated and

11 monitored?

12     A.   Yes.  There is a team dedicated to SAM

13 functions and programming.

14     Q.   Now, as I understand it from looking at this

15 slide from the left side, we have the claims processors

16 who are adjusting claims, doing their work.  When they

17 complete their work and a claim is paid, that

18 automatically feeds into SAM; is that right?

19     A.   Yes.  Once the claim is resolved as adjudicated

20 then it goes into the population data feed that goes

21 into SAM.

22     Q.   And then SAM will distribute those claims among

23 those eight different buckets based on dollar value?

24     A.   Based on the paid dollar value of the claim.

25     Q.   Why is it that eight different buckets are
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 1 chosen for the distribution of these claims?

 2     A.   The stratification helps us to be more precise

 3 in how we assess our population.  Because, as you can

 4 imagine, the population of claims is very complex with a

 5 lot of different attributes to it.

 6          If we did a simple random sample where you just

 7 have one pile of claims and pull out one sample, we are

 8 going to get mostly our low dollar value claims.  A lot

 9 of those lower dollar value claims automate through our

10 system and we know we have a high degree accuracy with

11 those claims.  Those are the easy claims.

12          And if we looked at the numbers on here at any

13 given month or so, we might have 2 million claims in the

14 first bucket and only a hundred claims in the eighth

15 bucket.  So we know out of those two million claims, we

16 have a very high accuracy rate, so we don't need to put

17 as much attention there.

18          Also, if that was the only thing we sampled,

19 our results would be skewed upward.  That we would look

20 like we were much more accurate than we really are.

21          That doesn't serve us well because our whole

22 purpose is to find the errors and make sure we correct

23 them so our customer doesn't experience a problem or

24 error from what we have done.  That is critical to our

25 own self-interest.
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 1          So the stratified sampling helps us to take a

 2 better look at the entire population and gives more

 3 focus on our areas of vulnerability.

 4     Q.   So when SAM takes these claims and distributes

 5 them among the eight buckets, I think you said it then

 6 identifies claims that will be selected to be audited,

 7 to be part of the sample that is audited?

 8     A.   Correct.

 9     Q.   So the sample will include claims from each of

10 those different buckets; is that correct?

11     A.   Correct.  In the proportion that the dollars

12 are to the whole for each of those buckets.  So for

13 example, if there were $8 million total in a week,

14 theoretically, the strata are set up so that there would

15 be a million dollars in each of the stratas, so the

16 dollar value is equal among all the strata.

17     Q.   I think you said SAM then feeds the auditors

18 work queue.  Is that correct?

19     A.   Correct.  It makes those assignments.

20     Q.   What does the auditor do when it receives an

21 assignment from SAM?

22     A.   The auditor reviews the claim according to a

23 standardized audit checklist and they run through the

24 steps of looking at the claim, which includes validating

25 data and looking at history and looking at all the



7253

 1 attributes of the claim.  And they determine whether or

 2 not the claim paid as it should have paid.

 3          If they find any discrepancy on how the claim

 4 should have paid and how it paid, then they issue a

 5 discrepancy or error and they send that to the subject

 6 matter expert of the team of the processor that

 7 initially processed that claim.

 8          So just for efficiency reasons we have that

 9 subject matter expert designated as who we do that

10 calibration process with.  Because from a quality

11 standpoint, we know we are not perfect.  We may make a

12 mistake.  So we call it calibration.  We talk to our

13 transaction partners and that subject matter expert on

14 that team to say this looks like an error to us, what do

15 you think?

16          They will then let us know if they agree with

17 that error or not.  If not, they have to look at what is

18 the factual evidence, what does the contract say, what

19 do the PMPs say as to determine the accurate payment of

20 that.  And Quality makes a final decision on whether

21 that is an error or not and records the data in our SAM

22 system.

23     Q.   So when the auditor performs that assessment,

24 the auditor determines if the claim was correctly paid

25 or if it was incorrectly paid, whether there was a
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 1 financial or non-financial error; is that correct?

 2     A.   Yes.  They look for both financial and

 3 non-financial errors.  And they record that.   And they

 4 have to assign an error code and source code to every

 5 error that they find.

 6     Q.   What would an error code indicate?

 7     A.   An error code helps you in the drill-down

 8 process to know more precisely what that error was all

 9 about.  So what kind of a payment error was it?  Did it

10 involve coordination of benefits?  Did they miss a

11 duplicate in the system?  It helps give us more precise

12 data on what exactly was wrong with that particular

13 claim.  And that data is invaluable to us down the road

14 or down the stream for drill-down analysis in

15 identifying root causes.

16     Q.   Now, this process that you just described in

17 terms of auditing a claim quality process, to whom does

18 that apply?  Specifically with PHLIC, does it apply to

19 the PHLIC claim processors who are employed by PHLIC?

20     A.   Yes.

21     Q.   How about to outside vendors such as First

22 Source?

23     A.   Yes.

24     Q.   Is there any difference to the process that is

25 applied to the First Source claims processor?
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 1     A.   No.  We do a statistical audit on First Source

 2 just like we do our internal work.

 3     Q.   Now, in addition to the SAM tool that you have

 4 just talked through, can you describe generally other

 5 tools that your staff uses in order to perform its

 6 function?

 7     A.   Our auditors will use mainly SAM because their

 8 focus is auditing.  Our analysts will use a variety of

 9 reporting and data analysis tools like Excel, access

10 databases.  We use Mini Tab software for any of our

11 statistical calculations.  We use Visio for any of the

12 many processing functions.

13     Q.   What is Mini Tab?

14     A.   Mini Tab is a commonly used statistical

15 software application.

16     Q.   What does Mini Tab enable you to do or your

17 staff to do?

18     A.   Mini Tab allows us to do a full range of

19 descriptive and differential statistics calculations.

20 It helps us to understand the population, how the

21 population is distributed, any trends in there,  and

22 then allows us to do assessments on the data.

23     Q.   How about Visio, just briefly, what does it

24 provide you a tool to do?

25     A.   Visio is a software application which allows us
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 1 to do process maps, which is a critical function for us.

 2 We have to initially know what that process is, so we

 3 have to make sure we have a process map and then Visio

 4 develops that process.

 5     Q.   We talked about the functions that your staff

 6 performs and the tools that you -- I think you have

 7 already mentioned some mechanisms that are employed to

 8 try to ensure the accuracy of your work.  But, maybe,

 9 can you summarize what mechanisms exist to verify the

10 accuracy of the work product?

11     A.   To verify the accuracy of the work -- I believe

12 I mentioned the gray team already.  That is more of a --

13 it is a common form for all platforms to assure

14 consistency within platforms and among platforms.  We

15 also have our audit the auditor program where the most

16 skilled auditor, or lead auditor, for any group, will

17 audit claims that our auditors have audited and we'll

18 look for errors that the auditor missed as well as

19 errors that were called incorrectly.

20     Q.   What other mechanisms do you have?  For

21 example, do you have outside auditors who review your

22 work product?

23     A.   Yes.  We regularly -- that is one of the ways

24 we keep our pulse on the industry standard is our

25 clients will hire audit firms to come in and audit
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 1 claims on their behalf to validate our internal results.

 2 And we have a whole team -- outside of my organization,

 3 but within Judith Perlman's organization -- a whole team

 4 that supports that external audit function.

 5     Q.   So you have both an internal, sort of self-

 6 auditing functions of the auditors as well as an outside

 7 auditing function that reviews the work that you

 8 perform?

 9     A.   Correct.  We will also get the external

10 auditors, yeah.

11     Q.   Let's turn to what it is that your staff is

12 measuring when they are looking at claims quality.  And

13 maybe one way to do this is to look at another exhibit

14 that Mr. Strumwasser used, Exhibit 609, I believe, first

15 page.  You are familiar with this document, are you not?

16     A.   Yes.

17     Q.   Focusing on the front page of Exhibit 609,

18 let's talk through the different performance measures

19 that are reflected here.

20          Describe for us if you can DAR.  D-A-R.

21     A.   DAR is our dollar accuracy result.  This is a

22 measurement that looks at the number of dollars that we

23 paid correctly.

24          And we look at the calculations actually made

25 by taking the total number of dollars paid and you
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 1 subtract from that any dollars that were misspaid and we

 2 include both overpayments and underpayments in that.  An

 3 underpaid dollar is considered a dollar misspaid.

 4          So it is the total of all dollars misspaid

 5 subtracted from the dollars paid, divided by the total

 6 dollars paid.  So it is a percentage -- describes the

 7 percentage of dollars that were accurately paid.

 8     Q.   Why don't we look at yet another exhibit that

 9 Mr. Strumwasser created, Exhibit 608.

10          You have had an opportunity to look at this

11 exhibit, have you not?

12     A.   Yes.

13     Q.   Did you have an opportunity to review the

14 transcript of the testimony that Ms. Vonderhaar gave

15 earlier this month with respect to this exhibit?

16     A.   Yes.

17     Q.   Does this exhibit accurately reflect the manner

18 in which DAR is calculated?

19     A.   No, it does not.

20     Q.   Let's walk through this as to how you

21 understand this was intended to present this

22 calculation.

23     A.   In this method, the overpayment and

24 underpayment cancel each other out, and the overpayment

25 dollars are considered negative dollars.  That's not how
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 1 we looked at it.  We looked at any dollar misspaid is a

 2 dollar misspaid.

 3          In this example, we would consider this $200

 4 misspaid and the calculation would go the thousand

 5 dollars total that it should have paid minus the $200

 6 that was misspaid for a total of $800 that were paid

 7 correctly.  So our DAR result in this example would be

 8 80 percent, not 100 percent.

 9          MR. McDONALD:  Maybe, Your Honor, if we could

10 have a new document marked as an exhibit.

11          THE COURT:  5249.  This is a sample DAR

12 calculation based on this testimony, correct?

13          MR. McDONALD:  Yes, Your Honor.

14          (Exhibit 5249 marked for Identification.)

15 BY MR. McDONALD:

16     Q.   Ms. Goossens, could you simply walk us through

17 what this document shows.

18     A.   This document uses the same values as the

19 previous document for ease of comparison.  We have got

20 two claims that both should have paid $500.  One we

21 overpaid by 600.  Another one was overpaid by 100.  The

22 other one was underpaid by $100.  So we have a $100

23 overpayment and a $100 overpayment.

24          The DAR is calculated by adding the overpayment

25 and the underpayment.  So we would get 100 plus 100 is
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 1 200.  So 1,000 minus 200 divided by 1,000 gives us an

 2 80 percent DAR value for this particular scenario.

 3     Q.   So in this hypothetical, does the 80 percent

 4 DAR value indicate that of the total $1,000 that was

 5 paid, 800 of those dollars were correctly paid?

 6     A.   Correct.

 7     Q.   And $200 were misspaid?

 8     A.   Correct.  $200 were misspaid.

 9     Q.   Let's turn back to Exhibit 609.  Now, DAR is I

10 think you indicated one measure of financial

11 performance; is that right?

12     A.   Correct.

13     Q.   Now, the next measurement showed on the front

14 page of 609 is claim payment accuracy.

15     A.   Yes.  The claim payments accuracy takes a

16 different perspective of the whole data, because the

17 population of claims, there is a lot of different

18 attributes that we try to measure.  Any measurement is

19 going to be a single dimension that is able to capture.

20          So DAR captures dollars, but it is blind to the

21 number of claims.  If we make a 1 cent error on every

22 single claim, that is impacting a lot of the people, but

23 it would be barely perceptible in the DAR metric.

24          So we have the CPA measurement, which is the

25 discrete measurement, looking at number of claims.  And
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 1 it tell us if there is an error on any claim, it gets --

 2 the claim is either right or it's wrong.

 3          And that then is -- that measurement is blind

 4 to the dollar impact of the claim because each

 5 measurement can only measure one thing and one thing is

 6 never going to tell us the whole story.

 7     Q.   So in this case, the formula for determining

 8 CPA is to take the total number of claims that are in

 9 the sample, put that in the numerator and subtract from

10 it the number of claims with financial errors?

11     A.   Correct.

12     Q.   And then put that over -- the denominator is

13 the total number of claims; is that right?

14     A.   Correct.  So a claim with a 1 cent error would

15 be counted as a claim with error.

16     Q.   So if we applied that method to the

17 hypothetical that has been marked as Exhibit 5249, what

18 would you calculate the CPA to be with respect to those

19 two claims in this scenario?

20     A.   The claim accuracy would be zero percent.

21     Q.   Can you explain how you got to that?

22     A.   Sure.  We have two claims.  An error was made

23 on each claim so the calculation would go two is the

24 total number of claims minus the number of claims in

25 error.  So we would have two minus two in our numerator,
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 1 over two in the denominator, which gives us zero over

 2 two or zero percent.

 3     Q.   With respect to CPA, are you aware of different

 4 components of CPA that are measured?  For example,

 5 underpayment and overpayment CPA?

 6     A.   Yes.

 7     Q.   Is that data that you regularly report out to

 8 Ms. Vonderhaar in connection with PacifiCare?

 9     A.   Yes.

10     Q.   If you were to apply -- can you explain what

11 the underpayment CPA calculation is?

12     A.   Yes.  The underpayment CPA would look only at

13 claims that were underpaid.  So in that scenario where

14 we have got one claim that was overpaid and the other

15 claim that was underpaid, we would consider only the

16 underpayment.  So to calculate it, we would have two

17 total claims in our sample.  Subtract one that was

18 underpaid, divided by two total claims in the sample,

19 would give us one over two or 50 percent accuracy for

20 underpayment.

21     Q.   The 50 percent underpayment percentage is what

22 you calculated based on the hypothetical shown in

23 Exhibit 5249?

24     A.   Could you say that again.

25     Q.   The testimony you gave regarding the
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 1 hypothetical two claim sample is what is reflected in

 2 Exhibit 5249?

 3     A.   Yes.

 4     Q.   Back to Exhibit 609.  You mentioned

 5 non-financial or procedural measurements.  Can you

 6 discuss what the PAR measurement shows.

 7     A.   Yes.  Procedural accuracy looks only at

 8 non-financial errors.  So it looks at more of our

 9 internal processes, were our internal processes

10 followed.  So any kind of an error on the claim that did

11 not result in a financial misspayment of that claim.

12     Q.   So that I'm clear, if you are looking at a

13 sample of three claims and say two of them had financial

14 errors, those errors would appear in both DAR and CPA,

15 right?

16     A.   Yes.

17     Q.   If only one of them had a procedural error that

18 had no financial impact, that one error would appear in

19 PAR?

20     A.   Correct.

21     Q.   The fact that there may have been a procedural

22 error in one of the other two that appeared in DAR or

23 CPA, they would not also appear in DAR; is that correct?

24     A.   Correct.

25     Q.   So the financial and procedural measurements
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 1 are mutually exclusive?

 2     A.   Correct.

 3     Q.   In terms of the types of errors that could give

 4 rise to a finding of a non-financial procedural error,

 5 does that include things like the failure to include

 6 comments that a processor was supposed to include?

 7     A.   That's a common procedural error, yes.  Like

 8 the comments were either omitted or not clear enough to

 9 help a possible scenario down the road.

10     Q.   Continuing down the page on Exhibit 609, the

11 final measurement claim overall accuracy, can you

12 describe what that reflects?

13     A.   Yes.  Overall accuracy is another discreet

14 measurement looking at the number of claims.  The OAR

15 measurement looks at the claims, and that is the product

16 of CPA and PAR or the claim payment and the procedural

17 accuracy, that together -- the aggregate of those is

18 overall accuracy.  So it is looking at both financial

19 and non-financial discrepancies on the claim.

20     Q.   So that figure includes instances in the sample

21 where there may have been procedural errors that had no

22 financial impact on the way the claim was processed; is

23 that right?

24     A.   Correct.

25     Q.   Now, we have talked about the measurements.
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 1 Can we go back to talking about the sampling process

 2 because I think it is important for this record to be

 3 clear.  And maybe if we can pull up that Exhibit 607

 4 again.

 5          The different buckets -- is there a more

 6 technical term that you typically use in your

 7 assessment?

 8     A.   We call them strata, but I often use "bucket"

 9 as well.

10     Q.   Am I correct to understand -- I think your

11 earlier testimony indicated earlier that the reasons you

12 use those buckets, or strata, is because you try to have

13 the most accurate or inaccurate representation of the

14 entire population when you draw your sample; is that

15 fair?

16     A.   That's correct.

17     Q.   By using this stratification that you used in

18 this process, you are more likely to draw higher dollar

19 claims which are subject to manual handling as opposed

20 to if you just took a random sample of the entire

21 population, you would be more likely to get lower dollar

22 claims which would be subject to auto-adjudication.

23     A.   Yes.

24     Q.   What would you expect if you would just take a

25 random sample as compared to a stratified sample?
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 1     A.   If we took a random sample, it may be an

 2 accurate view of the population from that perspective,

 3 so it would be accurate.  But it is not that useful to

 4 us because it is telling us what we already know, that

 5 those low dollar value claims that mostly

 6 auto-adjudicate are done accurately.  So it would make

 7 our performance overall look better than what the

 8 customer feels.

 9     Q.   Now, in terms of the number of claims that are

10 examined for -- after the sample is done specifically

11 for PHLIC, how many claims per week are drawn?

12     A.   Specifically for PHLIC?

13     Q.   For RIMS.

14     A.   For RIMS we do 200 claims per week.

15     Q.   So in the course of the month you will have 800

16 claims assigned out?

17     A.   800 in a four-week month, a thousand in a

18 five-week month.

19     Q.   Those get assigned to RIMS specific auditors;

20 is that right?

21     A.   Yes.

22     Q.   They bring the expertise they have to the

23 process to assess whether the claim was processed

24 correctly?

25     A.   Correct.
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 1     Q.   And that is part of the statistical audit, I

 2 think you mentioned it was platform specific?

 3     A.   Yes.

 4     Q.   You also mentioned there were audits performed

 5 based on the processor.  Can you describe what that

 6 involves, how many claims are pulled?

 7     A.   Yes.  The individual processor audit is we

 8 target to pull one claim per processor per day with a

 9 minimum of 20 claims per processor per month.

10          And the feedback goes immediately back to that

11 processor with any audit that we do.  The feedback will

12 always get to the processor, whether it is an individual

13 processor audit selected from the population of their

14 work or from on the statistical audit, the feedback

15 always gets to the processor on what they did wrong,

16 what they should have done instead, and those errors are

17 shared with the entire team.

18     Q.   So we have the platform specific audit.  We

19 have the processor audit.  Are there other audits that

20 you regularly or on an ad hoc basis perform?

21     A.   Yes.  We do focus audits depending on what

22 issues are present and they can vary from time to time.

23     Q.   I would like to walk through the soup to nuts

24 process.  The auditor receives from SAM a work queue, a

25 series of claims in his other her work queue.  He then
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 1 performs an assessment of the claims, right?

 2     A.   Correct.

 3     Q.   What happens next?

 4     A.   They assess the claim.  If they find an error,

 5 then they go to the subject matter expert of the team

 6 where the processor was that committed the error -- or

 7 the claim in question.

 8     Q.   The subject matter expert, is that somebody who

 9 is within the claim organization or within the quality

10 organization?

11     A.   They are outside of the quality organization in

12 the claim transaction organization.

13     Q.   So there is a dialogue between the auditor and

14 the subject matter expert to calibrate as to whether the

15 perceived error should actually be determined to be an

16 error?

17     A.   Yes.

18     Q.   What happens next?

19     A.   Then Quality makes the final decision as to

20 whether the error is there or not.  And the auditor then

21 records that error data in the SAM, Smart Audits Master,

22 application.

23          They will assign a reason code to that error

24 and a source code to that error.  And they get evaluated

25 on whether they choose the correct reason or source
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 1 code.  So that data is then housed in SAM and we have to

 2 correct that error to make sure that any error that we

 3 find in the course of audit is corrected, and the

 4 feedback is given to the processors.

 5          So we look at it in two different dimensions.

 6 We look at it that the individual claim has to be

 7 remediated and fixed and feedback given and shared so we

 8 learn from that mistake.

 9          We also look at a more systemic level at the

10 patterns from the aggregate data, what kind of patterns

11 exist so we can understand it.  So we look at it both at

12 the individual level and systemic level.

13     Q.   Are there occasions when you are sort of

14 looking retrospectively over trends, we can identify

15 there was a source of perhaps misinformation that was

16 communicated to certain claims processors, we have to

17 fix that, that kind of thing can occur?

18     A.   Yes.  That is exactly what we use with the

19 aggregate data because we don't always notice those

20 kinds of patterns when you are dealing with one claim at

21 a time.

22          So at the end of the month, we take the error

23 data, analyze it, look for patterns.  And, for example,

24 we might find that we notice there are three new

25 processors from the same training class made the same
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 1 error here two or three weeks in the row.  And looking

 2 at the aggregate data you can connect those dots where

 3 you wouldn't connect those dots when you are getting the

 4 errors one by one.

 5          We can trace that back to, okay, maybe they

 6 were all sick on that day of the training class or

 7 whatever.  But we can isolate that there is some missing

 8 information.  So then we can make sure they get

 9 retrained, hook them up with a trainer, hook them up

10 with what they need, and then we can see then in

11 subsequent loss that that pattern is no longer there.

12 Then we are satisfied through the data that that

13 situation was fixed.

14     Q.   You described the department in which you

15 worked, the mechanisms that were employed to try to

16 identify errors, fix them, measure them, monitor and the

17 like.  Why is all this done?

18     A.   It is all done because we want to make sure our

19 product is as accurate as possible to the customer.  It

20 is in our best interest to do so because without happy

21 customers, we don't have business.  So it is the purpose

22 of the Quality Department to really find what those

23 areas of vulnerability are and fix them before it

24 impacts our customers because we don't want to lose

25 customers over inaccurate claims processing.
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 1     Q.   Are you ever satisfied with the results?

 2     A.   Well, is it my job to not be satisfied with the

 3 results no matter what the results are.  We can always

 4 improve.  So we never get to a point where we say, yep,

 5 we've arrived, this is good.  It is continual

 6 improvement.

 7          In the time that I have been at United I have

 8 seen the industry standard migrate up.  And we are just

 9 continually evolving.  We could be at 99.99 percent

10 quality and we would still be focussing on continuing

11 improvement efforts on that .01 percent that still isn't

12 accurate.

13     Q.   Now, there are a couple of other exhibits I

14 would like to draw your attention to.  One is Exhibit

15 5226.  You have had an opportunity to see this exhibit

16 previously?

17     A.   Yes.

18     Q.   Did you also have an opportunity to review Ms.

19 Vonderhaar's testimony regarding this exhibit?

20     A.   Yes.

21     Q.   And prior to your testimony today, did you have

22 an opportunity to review the underlying data that is

23 reflected in this Exhibit?

24     A.   Yes.

25     Q.   What did you find in your review of the
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 1 underlying data?

 2     A.   That what is represented in this graph is

 3 quarter four comparative data from year to year.

 4          THE COURT:  So it is the fourth quarter of each

 5 year from year to year.

 6 BY MR. McDONALD

 7     Q.   Let's make sure the record is clear on this.

 8 If you look at 2006, these figures, the 99.4 percent DAR

 9 figure reflects the performance in the months of

10 October, November, December of 2006; is that right?

11     A.   That's right.

12     Q.   And likewise for the other three years, the

13 figures here reflect the fourth-quarter performance in

14 each of those years?

15     A.   Correct.

16     Q.   Is that a common method of displaying this

17 information?

18     A.   Yes.  We will often take one quarter and do a

19 comparison of the years.

20     Q.   Is it typically the last quarter of the year

21 that you use to display that data?

22     A.   Typically.

23     Q.   Have you had an opportunity to review the

24 annual data for each of those years?

25     A.   Yes.
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 1     Q.   What did you find?

 2     A.   I found the annual data to be very similar to

 3 quarter four.  The most variation was in 2006 with a .4

 4 percent variance.  The other years were only off by .1,

 5 .2.  Some were higher.  Some were lower.

 6     Q.   So is it your understanding, looking at the

 7 second bullet point on Exhibit 5226, that whether you

 8 measure based upon the fourth-quarter data or the full

 9 year's data, it remains true that PHLIC's DAR has

10 remained over 98 percent since 2006?

11     A.   Yes.

12     Q.   Are you aware that Ms. Vonderhaar was asked

13 whether this representation of the data reflected

14 weighted data?

15     A.   Yes.

16     Q.   What do you understand this data to reflect?

17     A.   This reflects weighted data by virtue of the

18 stratified ratio sampling that we use.

19     Q.   Would it be, perhaps, useful to put the SAM

20 bucket slide back up on the screen to explain that, that

21 is Exhibit 607.

22            Can you explain how the weighting was done

23 for the data that is reflected in Exhibit 5226?

24     A.   Yes.  With the buckets we'll have approximately

25 equal dollars in each bucket, but there will always be
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 1 variation.  With every population, it is not going to

 2 come out precisely to the penny equal in each of the

 3 buckets.

 4          So because there is normal variation within any

 5 population, what we do to determine the sample size of

 6 each individual strata, what we do is look at what

 7 portion of the dollars of the whole are in that strata

 8 and that becomes the portion of claims that are selected

 9 for that particular strata.

10     Q.   Why was that method of weighing used for those

11 four years that are reflected in Exhibit 5226?

12     A.   Because that was the method that PacifiCare

13 historically used, they historically used that sample

14 ratio methodology.  And when we merged we had used an

15 eight letter strap prior, but we adopted that ratio

16 sampling methodology because we saw the value in greater

17 precision in our sampling using that method.

18     Q.   Turning back to Exhibit 5226, the DAR exhibit,

19 was the same methodology employed in each of those four

20 years for the data that is reflected in this exhibit?

21     A.   Yes.

22          (Morning recess.)

23          THE COURT:  Back on the record.

24 BY MR. McDONALD:

25     Q.   If we turn to 5225, have you had an opportunity
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 1 to review this document previously?

 2     A.   Yes.

 3     Q.   What does this reflect?

 4     A.   This reflects the PHLIC specific underpayment

 5 claim payment accuracy.

 6     Q.   That's for the period shown there, 2006 to

 7 2009?

 8     A.   Yes.

 9     Q.   Prior to your appearing here today, did you

10 have the opportunity to review the underlying data that

11 goes into the development of these figures?

12     A.   Yes.

13     Q.   What did you find?

14     A.   I found that these values represent the full

15 year's worth of data for each year and that everything

16 here is accurately representing the full year of data.

17     Q.   So your view of the underlying data confirmed

18 that PHLIC's underpayment claims payment accuracy has

19 exceeded 97 percent since 2006; is that right?

20     A.   Correct.

21     Q.   Just real briefly, what was the source of the

22 data that you reviewed?

23     A.   The source was our statistical data.

24     Q.   That is data that is ordinarily used in the

25 course of business?
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 1     A.   Right.

 2     Q.   The data that you referred to for both looking

 3 at the underlying data for this Exhibit 5225, as well as

 4 the prior Exhibit 5226, is that -- how would you

 5 characterize that data?

 6     A.   In what terms?

 7     Q.   Is there data that you maintain for separate

 8 internal analysis and then separate set of data that you

 9 use for outside auditors to review?

10     A.   No.  We have one set of data.  We do one pass

11 with the audit, one data set that gives us all our

12 metrics and is used for everything.  Unless we are

13 talking about a focus audit where we are drilling into a

14 specific sub population, then we may pull a separate

15 data set.  Otherwise, we use that statistical data set

16 as much as we possibly can.

17     Q.   So the data that you are looking at is used for

18 across the various purposes for which you perform

19 functions, is that right, whether you are dealing with

20 an inside audience or an outside audience?

21     A.   Correct.  We use the same data.

22     Q.   In terms of -- you mentioned that outside

23 auditors are present reviewing the results of your

24 staff; is that right?

25     A.   That outside auditors review -- yes.  Through
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 1 the course of any outside audit, they would look at

 2 things we have already audited.  Depending on what

 3 method they are using, they may audit what we have

 4 already audited, so then we get the feedback on that.

 5     Q.   How is it that an outside auditor would come in

 6 to audit your work?

 7     A.   An outside auditor -- well, for example, our

 8 executive level leadership hires external auditors

 9 because they want to be assured that we are doing

10 everything we possibly can to highlight the

11 vulnerabilities ourselves rather than have it pointed

12 out to us from external sources.

13     Q.   You also testified that customers hire outside

14 auditors to review your work product; is that right?

15     A.   Yes.  Customers will because performance

16 guarantees are on the line.  We have contracts with our

17 customers or employer groups to perform at a certain

18 level.  And if we don't perform at that level, there are

19 penalties that must be paid.

20          So they want to be assured as well as we want

21 to be assured that we are absolutely accurate with that.

22 So they will hire external auditors to validate that our

23 quality is what we say it is.

24     Q.   Now referring back to SAM, the Smart Audit

25 Master, what is fed into SAM?
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 1     A.   Any claim that was adjudicated on the system on

 2 any given day is fed into SAM.  So any claim that was

 3 adjudicated.  So if it was denied, it was still an

 4 adjudicated claim, it goes into the system.  So those

 5 zero paid claims do appear in the population and thus in

 6 our sample.

 7     Q.   How is it that you can be assured that SAM

 8 operates in an accurate and reliable way?

 9     A.   Because we have a lot of different checks and

10 balances to make sure that happens.  We have a dedicated

11 team of programmers that support the SAM function.  And

12 in all of these external audit duties, they always

13 double check the math and calculate it so it gets

14 verified in that respect as well.

15     Q.   In view of your testimony where you have

16 described the number of people within the quality

17 organization, the tools that you have, the process that

18 you followed, the mechanisms that you employed to assure

19 the accuracy, how do you assess the results of your

20 organization's work?

21     A.   We look at our efficiency and accuracy.  We

22 look at how accurately are we assessing claim errors and

23 we look at both at did we find all the errors that were

24 present so we don't want people just going through and

25 marking everything clean, so we have a measurement that
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 1 looks at are we finding all the errors that are there as

 2 well as for errors that we found, did we assess them

 3 correctly, did we use the right codes and did we assess

 4 the correct thing.

 5     Q.   Do you believe that the results that were

 6 produced by your organization that produces data such as

 7 that reflected in Exhibit 5226 is accurate and reliable?

 8     A.   Yes.

 9     Q.   Would that likewise be what is shown in Exhibit

10 5225?

11     A.   Yes.  The same data set was used for both.

12          MR. McDONALD:  I don't have any further

13 questions at this time.

14          THE COURT:  Cross-examination.

15          MR. STRUMWASSER:  As I indicated we aren't in a

16 position to do major cross.  I just wanted to ask a

17 couple of questions to clarify where we are.

18                     CROSS-EXAMINATION

19 BY MR. STRUMWASSER:

20     Q.   As you may know, I am Michael Strumwasser.  I

21 am one of the Department's attorneys and calligraphers.

22          We obviously have a difference of understanding

23 about the calculation of the DAR.  How did you go about

24 verifying that the DAR is calculated as you have

25 presented in Exhibit 5249?
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 1     A.   You mean how do I know our DAR is calculated

 2 the way I say it is calculated?

 3     Q.   Exactly.

 4     A.   Because I have done the math myself many times

 5 over the last ten years.

 6     Q.   DAR is calculated in the SAM system?

 7     A.   Yes.

 8     Q.   Have you ever looked at the source code?

 9     A.   The programming?

10     Q.   Yes.

11     A.   Yes.  We had extensive controls in place to

12 make sure that SAM is calculating it as it is intended

13 to be calculated.

14     Q.   You have personally verified that the source

15 code provides for DAR to be calculated in the manner you

16 described?

17     A.   I have not looked at the programming.  I have

18 looked at the output.  So I have the source data and I

19 have the output, so I can validate from the source data

20 that it is calculated correctly.

21     Q.   Do you know what it is written?

22     A.   Pardon?

23     Q.   Do you know what SAM is written in?

24     A.   No, I don't.

25     Q.   I am going to set up one of my little graphic
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 1 things.  I would like you to verify that I am going to

 2 write down the formula for DAR correctly.

 3          DAR equals total paid.  How am I doing so far?

 4     A.   Yep.

 5     Q.   Minus the absolute value of overpay and

 6 underpay, overpayments and underpayments, right?

 7     A.   Right.

 8     Q.   All over total paid.  Agreed?

 9     A.   Yes.

10     Q.   Under what circumstances would the sum of

11 overpayment and underpayment ever be negative?

12     A.   Would it ever be negative?

13     Q.   Yes.

14     A.   We don't think in terms of positive and

15 negative.  We think in terms of a dollar misspaid.

16     Q.   I think my question still stands.  Can you

17 conceive of any circumstance under which the sum of the

18 dollars misspaid over and the dollars misspaid under, as

19 those are used in this formula, would ever be negative?

20     A.   Not that I can think of on the spot.  I would

21 need to look at data and run through scenarios.

22     Q.   According to your testimony, it is

23 mathematically impossible, isn't it?

24     A.   What?

25     Q.   For the sum to be negative?
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 1     A.   I can't conceive -- the question isn't making

 2 sense to me because we are talking about dollars

 3 misspaid.

 4     Q.   Right.  And it is your testimony in this

 5 formula that overpayments in this formula will always be

 6 a positive number, right?

 7     A.   Yes.

 8     Q.   And underpayments will always be a positive

 9 number in this formula, right?

10     A.   Are you getting at the absolute value thing?

11     Q.   Yes.

12     A.   This was intended for internal communication to

13 write the formula that way.  You will see in other

14 documents, it is written in different ways.  You will

15 see percentage totally correctly paid dollars over -- if

16 this was intended for a mathematical audience, I would

17 write that differently.  I would either explain that

18 underpayments are considered dollars misspaid or I would

19 use the absolute dollar sign around just the

20 underpayments, indicating that we do not have the

21 overpayments cancel out the underpayments.

22          But this was not a mathematical audience that

23 we were communicating to, it was to our internal staff.

24 The absolute value concept was added to that in some

25 versions of -- I mean the formula is always the same,
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 1 but you can say the same thing in different ways.  The

 2 absolute value was put in there as an indication that,

 3 no, the overpayments and underpayments do not cancel

 4 each other out.  They are all positive numbers.

 5     Q.   So it is your testimony that you added -- you

 6 were the one whon added them?

 7     A.   I verified in the past.  Our SAM application

 8 does all that, but I have, yes, done the math myself on

 9 previous occasions.

10     Q.   On Exhibit 607, the last page, we have a

11 formula.  Did you write that?

12     A.   Which is 607?

13     Q.   It is the thicker one.

14          MR. McDONALD:  The formula is the bottom part

15 of that slide.

16 BY MR. STRUMWASSER:

17     Q.   Did you prepare that slide?

18     A.   I did not prepare that slide, no.

19     Q.   Is it your testimony that the absolute value

20 symbols were added for the benefit of a non-mathematical

21 audience; is that right?

22     A.   Yes.

23     Q.   You would agree that mathematically all you

24 would need is parenthesis or nothing at all for this

25 formula to do what you say it is doing, right?
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 1     A.   Yes.

 2     Q.   So for a variety of reasons -- count me a

 3 skeptic -- let's just say that you and I had a

 4 disagreement about the way all these DAR reports were

 5 miscalculated over all these years.  What would we look

 6 at to figure out who is right?

 7     A.   We would look the source data.

 8     Q.   Can you identify for us today the source data

 9 sufficient for us get to the bottom of this?  Can you

10 tell us what the reports are called, how we would figure

11 it out?

12     A.   All of the source data is housed in our SAM

13 system.

14     Q.   On the theory that you are not going to drag

15 the SAM box with you, is there a report that is

16 routinely generated from which -- for example, can you

17 bring in the underlying data for 5226 at the cause level

18 such that we could see how overpayments, underpayments

19 were calculated and contributed to the DAR?

20     A.   We don't routinely create a document that has

21 every line of the source data in it.  We can easily

22 capture that data and we do all the time for analysis

23 purposes.

24     Q.   Okay, so when you say you yourself have

25 calculated and confirmed that it is the way you said it
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 1 was confirmed, what did you look at?

 2     A.   I looked at the source data.  And typically it

 3 would have been in an Excel spreadsheet and I would have

 4 sorted the summed up total dollars in error and

 5 calculated the summed up the total paid for every claim,

 6 get the sum of that, the sum of the misspaid dollars,

 7 subtract that from the total paid and divide it by that

 8 total paid.  So, yes, I have done the math myself and

 9 gone through and verified that the number I got matches

10 what is in SAM.

11     Q.   So you had a special run generated to do that?

12          THE COURT:  He wants to know how you got the

13 numbers that you did for that.

14          THE WITNESS:  Oh.  In SAM I would go to SAM and

15 there is a report that would give me all that detail and

16 I can export that to Excel and then play with it.

17          THE COURT:  Can you get the material that

18 underlies 5226 that you say checked?  Can you get the

19 underlying data for that?

20          THE WITNESS:  Yes.

21          MR. STRUMWASSER:  May I request that the

22 Respondents --

23          MR. KENT:  So we are clear, we are talking

24 about hundreds of thousands of claims.  Are you talking

25 about subsets of those?
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 1          THE COURT:  This is a fourth quarter, right?

 2          MR. STRUMWASSER:  It is the data underlying

 3 exactly that exhibit.  That's what they had computers

 4 for.  An Excel spreadsheet is all we need.  We don't

 5 need a printout.

 6          MR. KENT:  Do you want samples of claims in

 7 those periods?

 8          THE COURT:  He wants the underlying data for

 9 this document.  She said she checked it.  It must exist.

10 It doesn't have to be printed out.  He can take it as an

11 Excel document.  Then he can check to make sure -- I

12 mean, we do have contrary testimony here, one way or the

13 other.  I think it is fair for them to want to check to

14 see which one is accurate.

15          MR. KENT:  I don't think there is any contrary

16 testimony.   We are not fighting the process of proving

17 this, but --

18          THE COURT:  I think Ms.  Vonderhaar's although

19 probably not as accurate as this person's testimony, was

20 different, and I can see that he wants to check it.  And

21 since you checked it, it must be available to be

22 checked.

23          MR. KENT:  I think Ms. Vonderhaar said right

24 from the beginning that she wasn't clear how it was

25 done.  And I think the Court noted several times that as
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 1 to Ms. Vonderhaar, she wasn't the right witness to be

 2 asked those questions.

 3          THE COURT:  I understood that, and I am willing

 4 to accept it.  But Mr. Strumwasser wants to check it and

 5 I think he has the right to do that.

 6 BY MR. STRUMWASSER:

 7     Q.   You referred to a standardized audit check

 8 list, right?

 9     A.   Yes.

10     Q.   Is there a manual that goes with that?

11     A.   A manual?  There is definitions.

12          MR. STRUMWASSER:  We would like to have a copy

13 of the standardized audit check list and whatever

14 definition and whatever materials needed to use it.

15          THE COURT:  Oaky.  Is that all right?  Any

16 problem with a that?

17          MR. KENT:  Conceptually, no.  I am not familiar

18 with that document.

19          THE COURT:  We will see if we can find it.

20          MR. STRUMWASSER:  Your Honor, that is about as

21 far as I can get today.

22          THE COURT:  Is there anything else you need?

23          MR. STRUMWASSER:  There are a number of

24 documents that have been produced in the ordinary

25 course, some of which referred to -- I think that is
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 1 something that can I work out with Mr. McDonald off the

 2 record.

 3          THE COURT:  Nothing else I can do today.  So we

 4 are coming back not next week, but the week after, at

 5 9:00 on the 7th.

 6          (Exhibit 617 marked for Identification.)

 7          (The proceedings adjourned at 11:00 a.m.)

 8                          --oOo--

 9
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 1                        REPORTER'S CERTIFICATE

 2          I, Dynele Simonov, CSR No. 11211, a Certified

 3 Shorthand Reporter, certify:

 4          That the foregoing proceedings were taken

 5 before me at the time and place therein set forth, at

 6 which time the witness was put under oath by me;

 7          That the testimony of the witness, the

 8 questions propounded, and all objections and statements

 9 made at the time of the examination were recorded

10 stenographically by me and were thereafter transcribed;

11          That the foregoing is a true and correct

12 transcript of my shorthand notes so taken.

13          I further certify that I am not a relative or

14 employee of any attorney of the parties, nor financially

15 interested in the action.

16          I declare under penalty of perjury under the

17 laws of California that the foregoing is true and

18 correct.

19        Dated this 28th day of May, 2010.

20

21                 ______________________________

22                 Dynele Simonov, CSR No. 11211

23

24

25
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 1        REPORTER'S CERTIFICATION OF CERTIFIED COPY

 2

 3          I, Dynele Simonov, CSR No. 11211, a Certified

 4 Shorthand Reporter, in the State of California, certify

 5 that the foregoing pages 7234 through 7290 constitute a

 6 true and correct copy of the original proceedings taken

 7 on May 27, 2010.

 8          I declare under penalty of perjury under the

 9 laws of the State of California that the foregoing is

10 true and correct.

11

12        Dated this 18th day of May, 2010.

13

14              ___________________________________

15               Dynele Simonov, CSR No. 11211

16

17

18

19

20

21

22

23

24

25
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 1 TUESDAY, JUNE 8, 2010; 9:00 A.M. DEPARTMENT A; ELIHU

 2 HARRIS STATE BUILDING; 1515 CLAY STREET; RUTH ASTLE,

 3 ADMINISTRATIVE LAW JUDGE

 4                           -oOo-

 5          THE COURT:  This is on the record.  This is

 6 before the Insurance Commissioner of the State of

 7 California in the matter of PacifiCare Health and Life

 8 Insurance Company.  This is OAH Case Number 2009061295,

 9 Agency Number UPA 200700004.

10          Today's date is the 8th of June 2010 in

11 Oakland.  Counsel are all present and Ms. Monk is

12 present as Respondent.

13          Before we went on the record, we marked the

14 Notice of Defense for the Second Amended Supplemental

15 Accusation as 5250, and that will go with the record.

16 And I marked Motion to Strike as 5251, and Mr.

17 Strumwasser, you wanted to submit that?

18          MR. STRUMWASSER:  I hope not.  Isn't that

19 their's?  Oh, submit on that.  Yes, absolutely.  Thank

20 you.

21      (Exhibits 5250 and 5251 marked for Identification.)

22          THE COURT:  Did you wish to argue, Mr. Kent?

23          MR. KENT:  Do you want to argue now or I

24 thought we were going to get started with Ms. Berkel.

25 We can figure out a time to argue.
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 1          THE COURT:  I will let the Motion to Strike go

 2 for the record.

 3          MR. STRUMWASSER:  Before we do that, I have a

 4 couple other paperwork things.  We have our Revised

 5 Statement of Position, revised in accordance with Your

 6 Honor's instructions.

 7          THE COURT:  I can't remember if we marked it or

 8 not.  I think we did.

 9          MR. STRUMWASSER:  I think we did, so I think we

10 should again.  I think we should give it a new number.

11          THE COURT:  All right.  So 617 was something

12 else already.  So this will be 618; is that correct?

13          MR. STRUMWASSER:  Yes, I think that's right.

14 Your Honor, I have now a manageable copy of 617.

15          THE COURT:  617 is the mathematical formula on

16 the DAR.

17          MR. VELKEI:  Does that say overpayment?

18          THE COURT:  It does.  It says over P-M-T-S and

19 under P-M-T-S.

20          MR. STRUMWASSER:  It does stand for

21 overpayments and underpayments.

22          And then, Your Honor, I would like to have

23 marked as 619 the Declaration of Margaret Martin from

24 UCSF that we have been speaking about earlier.

25          THE COURT:  619 is the Declaration of Margaret
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 1 Martin.

 2          MR. STRUMWASSER:  And then for 620, we are

 3 offering the Declaration of Justin C. Pollard,  which is

 4 the Declaration explaining those calculation exhibits

 5 that are already in evidence.  We said we were going to

 6 just to show how the mechanics of the operation went.

 7          THE COURT:  All right, that will be marked as

 8 Exhibit 620.

 9          (Exhibits 618 - 620 marked for Identification.)

10          THE COURT:  Is that it?

11          MR. STRUMWASSER:  That's it.

12          THE COURT:  Anything else?

13          MR. KENT:  We have just been presented with the

14 two declarations.  Obviously haven't had the chance to

15 look at this.  We have the issue of arguing that motion

16 that we filed toward the end of last week.  Maybe if

17 Your Honor would like to pick a time that we can argue

18 all of that if you want to do that tomorrow or sometime

19 later this week.

20          THE COURT:  Okay.  Let's see where we are with

21 the witness and then do that.  Does that sound okay?

22          MR. KENT:  That's fine.

23          THE COURT:  Did you want to call your next

24 witness?

25          MR. VELKEI:  Your Honor, the Respondent would
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 1 like to call Ms. Susan Berkel to the stand.

 2                      SUSAN BERKEL,

 3          Called as a witness, having been duly sworn,

 4 testified as follows:

 5          THE COURT:  Go ahead.

 6                    DIRECT EXAMINATION

 7 BY MR. VELKEI:

 8     Q.   Good morning, Ms. Berkel.

 9     A.   Good morning.

10     Q.   How are you doing today?

11     A.   Good.

12     Q.   Have you ever testified at trial before?

13     A.   No, I haven't.

14     Q.   What is your current title?

15     A.   I am Senior Vice-President of Operations

16 Integration.

17     Q.   How long have you held that position?

18     A.   Since June of 2007.

19     Q.   I would like to, if we can, take a little bit

20 of time and talk about your personal background and

21 we'll come back to your responsibilities as Senior

22 Vice-President of Operations Integration.

23          Where were you born?

24     A.   I was born in Greenville, Pennsylvania.

25     Q.   Where were you raised?
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 1     A.   I was raised in Bloomington, Indiana.

 2     Q.   Did you grow up there, did you move at some

 3 point in your childhood?

 4     A.   I did all of my education in Bloomington, first

 5 through college.

 6     Q.   When did you come to California?

 7     A.   I came to California in the Summer of 1984

 8 after I graduated.

 9     Q.   How long have you lived in California?

10     A.   Almost 26 years.

11     Q.   Where do you currently live?  We don't need

12 your address but the community in which you live.

13     A.   I live in Irvine, California.

14     Q.   Is that near where PacifiCare is based?

15     A.   Yes.

16     Q.   How long have you lived there?

17     A.   I have lived in Irvine for 12 years.

18     Q.   Are you involved in any kind of civic

19 activities in the community?

20          MR. STRUMWASSER:  Your Honor, irrelevant.

21          THE COURT:  What's the relevancy?

22          MR. VELKEI:  Just background, Your Honor.

23          THE COURT:  I just mentioned to somebody that

24 when they start with where were you born, I usually get

25 really nervous.  Unless it is really relevant to this,
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 1 why don't we move on.

 2          MR. VELKEI:  I would like to lay a foundation

 3 talking about -- and we can focus on the general

 4 activities of the Company, since there has been

 5 allegations, right?

 6          THE COURT:  That's fine.

 7 BY MR. VELKEI

 8     Q.   Let's switch gears and talk about PacifiCare

 9 for a moment and PacifiCare's involvement in charitable

10 activities within the community.  Have they historically

11 been involved in the community?

12     A.   Yes.  PacifiCare and United have historically

13 been very involved in the community.

14     Q.   Can you describe some things that PacifiCare

15 and United have done in the community where PacifiCare

16 is originally based?

17     A.   In Orange County we do a lot of outreach around

18 wellness.  That includes sponsoring events.  We have

19 been a historical sponsor of the Orange County Marathon.

20 This weekend we were a significant contributor to the

21 AIDS Walk in Long Beach.  We support a number of things.

22 Meals on Wheels, the Second Harvest Food Bank in Irvine,

23 but we make an active effort to get our employees

24 involved in their own local communities.

25     Q.   We talked about both PacifiCare and United.



7300

 1 Has there been a difference after the United acquisition

 2 in the Company's commitments to charitable activities?

 3     A.   Well, with United we have a broader opportunity

 4 to reach out to the community.  It is a bigger

 5 organization.  United has a Children's Foundation.  It

 6 reaches out to people with children that need additional

 7 medical assistance.  So it is very much connected to our

 8 business mission of improving people's health.

 9     Q.   We have been talking about the community where

10 PacifiCare is based.  Does United and PacifiCare also

11 engage in charitable activities outside of Orange County

12 within California?

13     A.   Yes.  I mean, we have a presence throughout the

14 State of California.  We have an Operations Center in

15 Chico.  We have operations in Carlesbad and San Diego.

16 We are located throughout the State.

17          In each of those offices, we are encouraging

18 our teams to be out in the communities, making our name

19 known as well as giving back.

20     Q.   Focussing on you and your work experience, you

21 mentioned that you were educated in Indiana, your

22 college degree?

23     A.   Yes, I graduated from Indiana University.

24     Q.   What was your major at the time you graduated?

25     A.   I graduated with a Bachelor's of Science in
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 1 accounting.

 2     Q.   Did you achieve the distinction of being a CPA?

 3     A.   Yes.  I am a CPA.

 4     Q.   So you currently maintain that license?

 5     A.   Yes, I maintain an active license.

 6     Q.   What is required to do that, Ms. Berkel?

 7     A.   Well, you have to pass the national CPA

 8 examination, which I did in 1984.  In California at the

 9 time you have to have two years of work experience, so I

10 became a CPA in 1986.

11     Q.   After graduating from college, what was your

12 first employment?

13     A.   I work for Coopers & Lybrand.  That is now

14 PricewaterhouseCoopers.  I started in their Newport

15 office in 1984.

16     Q.   What were your responsibilities?

17     A.   In public accounting there are a number of

18 different parts of the organization.  I worked on the

19 accounting and auditing team.  So that meant that I was

20 out in the field helping audit financial statements of

21 clients.

22     Q.   What was the title -- forgive me if you have

23 already told me -- when you first joined?

24     A.   I think it was Staff B was the name of my first

25 position.
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 1     Q.   Did your responsibilities change over time

 2 while you were at PricewaterhouseCoopers?

 3     A.   Yes.  I went from Staff B to Staff A to senior

 4 to manager in a four-year time period.  And then I was

 5 manager for the next five years.

 6          The last two years I worked in the Los Angeles

 7 office.  I worked for a national consulting partner

 8 consulting in the context of accounting and auditing.

 9          So I was essentially his slave and I did all of

10 the research and writing and documentation on accounting

11 issues.

12     Q.   During your time at PricewaterhouseCoopers did

13 you have any experience in the healthcare industry?

14     A.   In my time there I audited many healthcare

15 companies, mostly hospital systems.  Eisenhower Medical

16 Center out in Palm Springs was one of my clients.  A

17 hospital system based in Long Beach was one of my

18 long-term clients, and I also worked on healthcare

19 manufacturers, Alagan and SmithKline.

20     Q.   What were the nature of your engagements for

21 these healthcare companies?

22     A.   I was at various positions during my career

23 senior manager, et cetera.  But in the audit practice we

24 are accountable for internal control review, sampling of

25 various transactions, providing substantive testing,
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 1 confirming that the financial statements are fairly

 2 presented, making recommendation to the management team

 3 and their audit committee about controlled weaknesses or

 4 and opportunities for quality improvement.  That is the

 5 framework of my entire nine years was around auditing

 6 and financial statements preparation.

 7     Q.   Focussing on your experience in the healthcare

 8 industry, did you develop while you were at

 9 PricewaterhouseCoopers a familiarity with claims

10 handling processes?

11     A.   When you are auditing hospitals, you spend a

12 considerable amount of time testing revenue.  And that

13 is how they are billing insurance carriers or billing

14 the federal government for Medicare.

15          So, yes, I became very familiar with the

16 actuarial processes, Medicare cost reports, all of those

17 kinds of things rolled into the audit of a provider.

18     Q.   What do you mean by actuarial process?

19     A.   Depending on which part of the transaction you

20 are on.  Financial statement preparation relies on the

21 expertise of actuaries.  And they take historical

22 information -- on a hospital side they take historical

23 information about billing, the collection of what was

24 received to those bills and other things to make

25 estimates of what the carrier or the federal government
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 1 will ultimately send in cash.

 2     Q.   Now at some point you joined PacifiCare?

 3     A.   I joined PacifiCare in July of 1993.

 4     Q.   How was it that you came to be employed by

 5 PacifiCare, what were the circumstances behind that?

 6     A.   The boss that I had at PricewaterhouseCoopers

 7 was a very hard working man and extremely intelligent

 8 and I learned a ton.

 9          But just prior to starting to look for another

10 job, he had a stroke at a company event.  And it just

11 kind of was a wake-up call for me that I didn't want to

12 continue working 80 hours a week that I was.

13          When I looked around the organization, there

14 were very few woman that actually had children.  And

15 that was something that I wanted to accomplish and I

16 didn't think I could accomplish it there.

17     Q.   Why healthcare?

18     A.   Well, there were a lot of reasons.  I wanted to

19 live in Orange County.  I did continue to work in Orange

20 County when I lived in Los Angeles.  I worked for four

21 public companies in Orange County with my contacts at

22 PricewaterhouseCoopers.

23          So I had a lot of experience, and I knew that I

24 was going to leave public accounting for a public

25 company, meaning somebody who was selling their stock on
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 1 an exchange, was a Securities and Exchange Commission

 2 registrant.

 3          And I wanted to use all of the nine years of

 4 expertise that I had in that arena, and I didn't want to

 5 go to a small company that was privately owned and not

 6 continue on with my expertise and build that from a

 7 private industry side.  I knew that I could definitely

 8 be more rounded by having both experiences in my career.

 9     Q.   Am I correct that you have only worked for two

10 different employers in your entire career?

11     A.   Only two jobs, if you don't count that I worked

12 for Sears all four years of college.

13     Q.   Focussing on the circumstances around joining

14 PacifiCare, how did you learn about the position, and

15 what was the position you were interviewing for

16 initially?

17     A.   At that same time that my boss was seriously

18 ill, I got a cold call from a recruiter.  And he began

19 to describe a position that I actually knew who had the

20 position currently.  She was a friend of mine from

21 PricewaterhousCoopers.

22          I had recently seen her.  She told me that she

23 was taking another role within the PacifiCare

24 organization and would be moving to Oklahoma.  So it was

25 kind of funny that while I hadn't really talked to her
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 1 about that, applying for the job, that in the meantime I

 2 got a cold call from a recruiter.  So the timing was

 3 perfect.

 4     Q.   Forgive me if you have already told me this,

 5 but how many years have you been at PacifiCare at this

 6 point?

 7     A.   It will be 17 years in a few weeks.

 8     Q.   What is it about the company, PacifiCare

 9 United,  that has caused you to stay so long?

10          MR. STRUMWASSER:  Objection.  It really is not

11 relevant, Your Honor.

12          THE COURT:  What is the relevancy?

13          MR. VELKEI:  We are talking about penalty.  We

14 are assessing a company's potential bad conduct and

15 potential wilfulness.  So the concept of Ms. Berkel as

16 senior executive describing the circumstances of the

17 company, what attracts her about it, I think is directly

18 relevant to penalties.

19          THE COURT:  I am going to sustain the

20 objection.

21          MR. VELKEI:  Thank you, Your Honor.

22 BY MR. VELKEI:

23     Q.   Focussing if we can on PacifiCare before we get

24 into your responsibilities once you started working

25 there.  Could you describe how PacifiCare started and
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 1 what was the initial focus of the company.

 2     A.   PacifiCare was founded in the late seventies.

 3 And it was founded to be a managed care organization,

 4 meaning that its predominant focus was health

 5 maintenance organizations.

 6     Q.   We heard some terms in the course of this

 7 trial, so I would like to talk about a couple of them

 8 with you.  Lines of business.  Ms. Berkel, what does

 9 that mean and what were PacificCare's historical lines

10 of business?

11     A.   So PacifiCare has two lines of business.  It is

12 Medicare business, which was Medicare Advantage programs

13 of the federal government, and the Medicare Advantage

14 program is designed to be an HMO.

15          And then its commercial lines of business,

16 meaning the members are not eligible for Medicare, they

17 are under 65, and usually those products are sold with

18 an employer group purchasing them.

19          We do sell HMO individual products, but the

20 vast majority of our members are employer group

21 customers.

22     Q.   Within the commercial lines of business, how

23 many different products did PacifiCare have

24 pre-acquisition?

25     A.   Well, the major product was our HMO product.
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 1 It also had a hybrid Point of Service product which has

 2 an HMO aspect coupled with a PPO aspect.

 3          And our next largest product, which was still

 4 very small, was the Preferred Provider Organization

 5 product.  And we had an even smaller amount of

 6 Administrative Services Only customers.

 7     Q.   I would like to ask you a couple of questions

 8 on this Point of Service.  We have seen it come up on a

 9 lot of the documentation, or some documents.  Can you

10 describe exactly what Point of Service is?

11     A.   So point of service is an HMO product where the

12 member can choose to access services with their primary

13 care physician in the HMO network.

14          But if they would like to see a physician

15 outside of their primary care physician's network and

16 referral process -- so for example, they want to see a

17 dermatologist and the PCP preferred dermatologist is not

18 the dermatologist they would like to see, they can

19 choose a dermatologist within the PacifiCare PPO network

20 and have a second tier of benefits.  And if they choose

21 to see a dermatologist that is not in the network at

22 all, then there is a third tier.  So the amount they pay

23 changes depending on where the service is rendered.

24     Q.   Is Point of Service a product that is regulated

25 by the Department of Insurance or the Department of
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 1 Managed Healthcare?

 2     A.   The Point of Service product is managed by the

 3 California Department of Managed Health Care.

 4     Q.   Focussing for a few minutes on the HMO

 5 business, I want to talk very generally about how the

 6 HMO products are delivered.  And then focussing on how

 7 PacifiCare -- what was the model that PacifiCare

 8 applied.

 9     A.   So, in California especially, it is pretty easy

10 to see that there are two delivery methods for HMO

11 products.

12          I will call the first one the staff model

13 method.  And for those of you who have used Kaiser in

14 the past, Kaiser employs nurses and doctors directly.

15 That means that the delivery of healthcare is all within

16 the legal company of Kaiser.  And they manage the

17 patient care and referrals within the context of the

18 people they employ.

19          PacifiCare of California, the PacifiCare HMO

20 that led to the larger PacifiCare Health Systems is not

21 a staff model.  I will just call it the non-staff model.

22     Q.   How does it operate?

23     A.   PacifiCare of California contracts with medical

24 groups.  And it contracts with medical groups on a basis

25 that is called capitation.  Capitation is common
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 1 California HMO contracting mechanism, but it is not

 2 typical outside of California, anywhere else in the

 3 country today.  It was in the past, but it is not

 4 predominant.

 5          Capitation means that the health carrier

 6 contracts with the medical group and pays a fixed amount

 7 at the beginning of the month generally based on that

 8 medical group's assigned members, their gender, their

 9 age and the benefits they have purchased.

10           So healthcare costs are capitated to the

11 provider.  And capitation is extremely complex from a

12 claims perspective.

13     Q.   In terms of levels of complexity, how would you

14 rate PacificCare's product on a scale of one to ten, ten

15 being the most complex?

16     A.   It is a ten.  The reason why is PacifiCare

17 contracts capitation services for both physician

18 services, meaning your office visit, your ear ache, your

19 well-baby check, those kind of things.  But we also use

20 capitation for hospital inpatient and outpatient

21 services.  And sometimes those hospital

22 inpatient/outpatient services, the risk is with the

23 medical group, but sometimes the risk is actually with a

24 hospital.

25          So there are multiple ways and views of
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 1 contracting that makes it challenging.  The first thing

 2 that has to happen in an HMO claims process is who does

 3 have the risk in this member's claim.

 4     Q.   Focussing on United, did United prior to the

 5 acquisition have any experience with the model that

 6 PacifiCare applies for HMO?

 7     A.   United had acquired other HMOs significantly

 8 smaller than PacifiCare Health Systems, but I would call

 9 them very vanilla HMOs.  Meaning if there was

10 capitation, it was limited and it was limited to

11 professional services.  Meaning the things that are

12 going to be done within four walls of a doctor's office

13 and not complexities around inpatient and outpatient

14 services.

15     Q.   Talking now about the PPO model, and we have

16 spent a lot of time in these proceedings talking about

17 it, so I just want to hit a few concepts if we can.

18          If you would just explain the distinction

19 between par and non-par and why the Company makes that

20 distinction.

21     A.   So par is a shortened word for participating.

22 Participating is a synonym for contracted.  So all three

23 of those words get used interchangeably.

24          Health insurance companies create contracted

25 networks, par networks because it allows us to
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 1 collaborate with our providers.  It gives us more

 2 information sharing opportunities and we use that

 3 information to assess the quality of the providers, to

 4 understand the unit costs that we are paying to make

 5 comparisons across geographies.

 6          And we use that information in a number of ways

 7 all designed to deliver care more effectively and to

 8 mitigate healthcare cost trends.

 9          So we design the products we sell to give a

10 higher benefit level for par services to encourage

11 members to seek providers within the contracted network.

12     Q.   You referred to unit costs.  Is that the same

13 thing as rates of reimbursement?

14     A.   It is a component.  So healthcare costs have

15 many drivers, but the two primary drivers is the price

16 per service and the number of services rendered.

17     Q.   Focussing on the price per service, is there a

18 relationship between price per service and rates of

19 reimbursement?

20     A.   Yes.

21     Q.   Can you just describe rates of reimbursement

22 and how that process works.

23     A.   So when we negotiate with a provider, a

24 physician or a hospital system, the contract defines

25 what will be payable for services.  And many of the
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 1 professional services are paid based on a fee schedule.

 2          Many of the hospital services can be based on

 3 per diem, meaning the price per day.  Those are usually

 4 scaled to what kind of inpatient stay it is, a normal

 5 tertiary stay verses an intensive care unit stay verses

 6 a neonatal intensive care.

 7          Depending on what kind of provider it is, there

 8 are a number of pricing mechanisms defined in a contract

 9 with a provider.

10     Q.   Can you just describe the principal pricing

11 mechanisms utilized with providers on fee schedules?

12     A.   Well, many fee schedules are based on Medicare.

13 And that is a simple way of describing a complex

14 process.  So sometimes the Medicare year is defined --

15 it could be a national Medicare baseline.  It could be

16 geographically-based Medicare schedule.

17          So there are a number of permutations of

18 Medicare.  There are proprietary fee schedules, meaning

19 that the carrier bills and presents to the provider here

20 is what it is, these are things that we have done that

21 don't have a framework that you could look up on the

22 internet.

23     Q.   Now, we have heard in this proceeding

24 references to standard and nonstandard fee schedules.

25 Can you explain what the difference is between the two
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 1 of those?

 2     A.   So standard and nonstandard is something that

 3 PacifiCare adopted after being acquired by United.  The

 4 concept was something that United taught us.

 5          United says we are going to encourage the use

 6 of standard fee schedules.  And to the extent that we

 7 can negotiate and agree with the provider some standard

 8 baseline, then our claims processing, our administration

 9 of that contract has a higher degree of ease of

10 administrative simplification.  Because to the extent it

11 is standard and perhaps it is Medicare based, well, we

12 know the federal government does many things to fee

13 schedules in the course of a year.  June 1st, again

14 Medicare did changes to June 1st, 2010 pricing.  So it

15 allows us to be more reactive to the changes that would

16 be required with those baselines.

17          However, there are many providers that have the

18 economic leverage.  They serve a number of members.

19 There is very little competition in the geography they

20 serve.  They are necessary for us to serve members and

21 they insist on nonstandard fee schedules.

22     Q.   I think you may have addressed this issue, but

23 which is easier to administer, standard or nonstandard

24 and why?

25     A.   Standards are easier to administer because they
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 1 fall into a framework of being nationally recognized.

 2 They have baseline's behind them that our competitors

 3 use as well.  Nonstandard are more complex because they

 4 are usually defined by the provider.

 5     Q.   PacificCare's PPO business, when did it first

 6 start?

 7     A.   I think it was 2001.  It might have been 2002.

 8     Q.   What was the reason that PacifiCare started the

 9 PPO business?

10     A.   We launched a PPO product because as we were

11 retaining our customers who were HMO customers, the

12 feedback that we were getting from the employer groups

13 and their brokers and consultants was, look, our

14 employees don't want to be contained within an HMO

15 network.  They want choice.  If you want us to stay with

16 you, you need to put more product offerings out there

17 for us to choose from.

18          So we were just reacting to the market being

19 more focussed on choice and who the members are seeing

20 for their healthcare.

21     Q.   What were PacificCare's objectives with respect

22 to the business, growing the business, for example?

23     A.   We were very bullish.  We wanted to grow that

24 business.  We thought that changing our aspect from

25 being entirely managed care would help us be more -- it
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 1 would grow our business but also be a path to being a

 2 national player.

 3     Q.   Prior to the acquisition by United, how many

 4 PPO members did PacifiCare have?

 5     A.   In December 2005 it was about 148,000 PHLIC

 6 members.

 7     Q.   That would be members in California?

 8     A.   Yes.

 9     Q.   How did that compare -- how did that put

10 PacifiCare in terms of a comparison to its competitors?

11 What was it marketshare of that particular product?

12     A.   In California PHLIC had maybe a 1 percent

13 marketshare.  We were probably tenth or eleventh in

14 size.  The predominant competition continues to be Blue

15 Cross of California and Blue Shield of California.

16     Q.   Let's talk about what was the membership on the

17 HMO product prior to the acquisition by United.

18     A.   Just for California?

19     Q.   Just for California.

20     A.   There were about 1.3 million PacifiCare of

21 California commercial members, and I want to say 370,000

22 Medicare members.

23     Q.   So it was approximately ten times the volume of

24 PPO business?

25     A.   Yes.
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 1     Q.   Just in terms of ranking by marketshare in

 2 competitors, how did PacifiCare's HMO business compare?

 3     A.   We were fifth among the competitors on HMO at

 4 that time.

 5     Q.   In terms of marketshare, what share of the

 6 market did PacifiCare have on HMO?

 7     A.   I would estimate about 9, 10 percent.  I am not

 8 really recalling.

 9     Q.   Still relatively small in terms of its

10 competitors in the market?

11     A.   Yes.

12          MR. VELKEI:  Your Honor, we have a deck of

13 slides.  We gave copies to the Department yesterday and

14 we are going to use them through the course of the next

15 day or two.  I would like to give you copy, have her

16 authenticate them and we'll deal with the first slide.

17          THE COURT:  Are you saying you want me to mark

18 them as a group?

19          MR. VELKEI:  Yeah, I think it is makes more

20 sense.

21          MR. STRUMWASSER:  I think we are better served

22 since they are going to be talking about individual

23 slides to make each one an exhibit.  But I don't care.

24          THE COURT:  In the interest of having not so

25 many numbers, I will allow it.  If there is a problem,
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 1 maybe we can A, B or sub 1, 2 or something.

 2          MR. STRUMWASSER:  There is another problem here

 3 which is that the Bates numbers of the documents we

 4 received yesterday are duplicates of Bates numbers we

 5 already received.

 6          MR. VELKEI:  I don't understand the concern.

 7          THE COURT:  There are duplicate Bates numbers.

 8          MR. VELKEI:  I believe the Bates numbers that

 9 are being referenced are Bates numbers that are the

10 source of the particular slide.  There is a Bates number

11 here.  Are you referring to this Bates number?  Which

12 one are you referring to?  Why don't I give a copy to

13 the Court.

14          THE COURT:  Give a copy out and go off the

15 record and you can explain.

16          (Discussion held off the record.)

17          THE COURT:  I have marked 5252 a stack of

18 slides that have sequential numbers on the top

19 right-hand side.  It has a source Bates number on the

20 left lower side, but the Bates numbers in the center are

21 presently incorrect, so we are going to ignore them for

22 now and get new Bates numbers.  Correct?

23          MR. VELKEI:  Sounds fine.

24 BY MR. VELKEI:

25     Q.   Why don't you take a moment to look through
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 1 5252.  Can you let me know if you recognize the

 2 document.

 3     A.   Yes, I recognize these.

 4     Q.   Can you describe what this 5252 reflects?

 5     A.   Exhibit 5252 is 27 pages of information that

 6 relate to my testimony here this week.

 7     Q.   Were you involved in preparing these slides,

 8 Ms. Berkel?

 9     A.   I did.

10     Q.   There is a reference at the bottom of each page

11 to source and then there is sometimes one or more Bates

12 numbers.  Can you explain what that reflects?

13     A.   The bottom left-hand number is a

14 cross-reference to documentation previously provided for

15 this proceeding.

16     Q.   This is really just an effort to explain some

17 of the different entities throughout the course of these

18 proceedings.  We have seen references to PHS and PHLIC

19 and PLAC and PCC.

20          So I would like, if you could, explain to the

21 Court what exactly the structure of PacifiCare was

22 pre-acquisition and what in particular the three

23 companies at the bottom of the chart reflect.

24          So starting up here with the PacifiCare Health

25 Systems, LLC, when we have seen a reference to PHS in
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 1 the documentation, what is being referred to there?

 2     A.   So PacifiCare Health Systems was the public

 3 company.  It was the ultimate holding company of every

 4 licensed company within PacifiCare.  And this is just an

 5 excerpt.  There were probably 30 legal companies at the

 6 time.

 7          So when I first went to work there, I was

 8 preparing financial statements at that highest level and

 9 managing financial statements of the legal companies

10 underneath.

11          We present here a small piece as it relates to

12 California entities.  So let me just go across the

13 middle row.

14          So PacifiCare Health Plans Administrators, Inc.

15 is the legal company that owns the ten licenses that

16 PacifiCare sold medical products under.  There were

17 eight HMOs and two PPO indemnity companies.

18          And we list that, and you can see -- I will go

19 to the next line in a minute -- we list PacifiCare

20 Behavioral Health, Inc. because it was directly owned by

21 CHPA.  It is not that clear in this chart.  All of our

22 medical companies, to the extent mental health services

23 were also in those products, that legal company provided

24 mental health network benefits, claims administration.

25          And then the final box is prescription
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 1 solution.  So an important aspect of every medical

 2 product is prescription drug coverage.  And we had a

 3 pharmacy benefit management company.  It is located in

 4 our Irvine offices.  And they manage a contract for

 5 pharmacy network.  And we have a mail service where we

 6 try to negotiate great prices for people to use mail

 7 service for their routine drugs.

 8     Q.   Focussing now on PHLIC, describe what this

 9 entity is and what is comprised of it.

10     A.   PacifiCare Life and Health Insurance Company

11 was a company that existed when I started in 1993.  I

12 think it was acquired in the mid eighties.  It has had a

13 number of different businesses over the course of my

14 time there.

15          But it is the company that is licensed in

16 California.  It is domiciled in Indiana.  It has our

17 Preferred Provider Organization product.  It is the

18 license that we also have used for Medicare Supplement

19 products.

20          We also used it for Medicare Part D, which was

21 the January 2006 federal program for prescription drug

22 coverage for Medicare-eligible members.  So it has had a

23 lot of different activities and PPO just being a small

24 piece of it.

25     Q.   So when we see a reference to PHLIC, that would
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 1 refer and encompass not just the PPO product but

 2 additional products that you just identified?

 3     A.   Yes.

 4     Q.   The PPO product, that particular product, is it

 5 limited in geography, the license under PHLIC?

 6     A.   We sell to California-based providers using

 7 PHLIC products.  We use PacifiCare Life Assurance

 8 Company to sell in seven other states that we do

 9 business in.

10     Q.   What are the seven other states that PacifiCare

11 does business in?

12     A.   Washington, Oregon, Colorado, Nevada, Arizona,

13 Texas and Oklahoma.

14     Q.   Then reference of PacifiCare of California.

15     A.   PacifiCare of California is the cornerstone of

16 PacifiCare Health Systems.  It was the entity that

17 founded PacifiCare Health Systems.  It has always had

18 the most membership and it had -- it was one of the

19 largest Medicare programs its entire time.

20     Q.   Have these entities, this structure remained

21 post-acquisition?

22     A.   Yes.

23     Q.   PPO indemnity companies, what is indemnity

24 company, what does that refer to?

25     A.   Well, indemnity is simply medical insurance
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 1 without a concept of par networks.

 2     Q.   Is that particular product at issue in this

 3 litigation?

 4     A.   No.

 5     Q.   One other area before we move on to sort of

 6 your role within the company.  We have heard a lot about

 7 claim engines.  Very generally can you describe what a

 8 claim engine is and how many claim engines PacifiCare

 9 had at the time of the acquisition?

10     A.   Claim engine is a simple noun we give to

11 describe something that is extremely complex.  A claim

12 engine has usually multiple functions.  It houses who

13 the members are and their eligibility dates.  It houses

14 the terms of their coverage, the benefits that they

15 purchased.  It houses providers that are in the network

16 and providers that aren't in the network that have done

17 business with us.  It houses all of the pricing

18 information.  It houses claims editing software and many

19 more adjudication tools.  It houses the actual

20 adjudication process, and it may, depending on which

21 engine we are talking about, have check writing ability

22 and those kinds of aspects as well.

23          I'm sure there is something that I've

24 forgotten.  But it is a simple word for an industry tool

25 of delivering Fully Insured and Administrative Services
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 1 only products.

 2     Q.   How many claim engines did PacifiCare have at

 3 the time of the acquisition?

 4     A.   Well, many.  So our predominant claim engine

 5 for the HMO is called NICE.  I don't know what it stands

 6 for.

 7          We have another HMO called ILIAD.  Don't know

 8 what that stands for either.  RIMS, which we have talked

 9 about here.

10          @OTIS in our Greenbay, Wisconsin, legal

11 companies.  And we used a vendor for our self-directed

12 health plan products out of Pennsylvania, and I believe

13 the vendor is now called ASI.

14     Q.   Obviously we have seen a number of references

15 to RIMS.  So when there are references to RIMS, what

16 products are encompassed within the RIMS claim engines?

17 Is it just PPO or are there other things as well?

18     A.   There are many products on RIMS.  PPO is one of

19 them.  The HMO Point of Service Out of Network claims

20 processing is on RIMS.  Administrative Services Only

21 customers are on RIMS.  Medicare Supplement products and

22 Senior Supplement products.

23          There are uses for RIMS on what I will describe

24 as ancillary.  So behavioral, dental, et cetera, can

25 oftentimes be used with RIMS and we have at various
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 1 points in time.

 2     Q.   When was RIMS acquired by PacifiCare?

 3     A.   Well, I would presume it was in 2001.  Perhaps

 4 in 2000, as we were moving forward with our PPO product.

 5 I don't know for sure.

 6     Q.   Did PacifiCare own the claim engine?

 7          MR. STRUMWASSER:  Objection; vague as to the

 8 term "own."

 9          THE COURT:  Do you understand the question?

10          THE WITNESS:  I do.

11          THE COURT:  I will allow it.

12          THE WITNESS:  It is quite common to license the

13 use of that kind of software.  And we have a licensing

14 agreement with TriZetto, which is the owner of the RIMS

15 tools.

16 BY MR. VELKEI:

17     Q.   Are there certain fees that are associated with

18 that?

19     A.   Yes.  We pay a fee for that license agreement.

20     Q.   Does PacifiCare still continue to pay that fee?

21     A.   Yes, we do.

22     Q.   Focussing on the time prior to the acquisition,

23 was RIMS upgraded substantially between the time it was

24 first acquired from TriZetto until the time of the

25 acquisition?
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 1     A.   Well, we are continually making changes to RIMS

 2 and our other claims engines.  We are continually

 3 upgrading, if that is the right word, because California

 4 law, other state law, federal law, there have been a

 5 number of changes to the laws since we first started

 6 using this engine.  So we are continually doing things

 7 to it.

 8          But if you are asking if we deliver using RIMS

 9 the same kind of services our competitors do, like

10 electronic payment via ACH and 835 remittence to

11 providers, we have never done those kind of upgrades.

12     Q.   Prior to the time of the acquisition -- let's

13 just say at the time of the acquisition, how did the

14 RIMS claim engine compare to the comparable United

15 claims engine that was used for processing PPO claims?

16     A.   They are really incomparable because United was

17 the predominant PPO product seller in the market.  The

18 functionality of the United claims platforms is very

19 broad and reaches out to both the brokers, the employer

20 groups and the members in a way that RIMS never did.  So

21 really it was like a Volkswagen Bug compared to the

22 Cadillac.

23     Q.   I believe you also mentioned OTIS.  I believe I

24 have seen some references to the OTIS claim engine.

25 What is OTIS and is it relevant to these proceedings?
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 1     A.   OTIS is another PPO claims engine.  It is part

 2 of American Medical Securities, which was an acquisition

 3 PacifiCare made prior to being owned by United.  And it

 4 was designed to serve individual members and small group

 5 members.  It was very focussed on the lower size of the

 6 commercial business.  And I believe that claims from

 7 OTIS were included in the 2007 Market Conduct

 8 Examination.

 9     Q.   Having sort of gone through some basic concepts

10 about PacifiCare prior to the acquisition, I would like

11 now to talk about your responsibilities leading up to

12 the time of the acquisition.

13          So we talked about you joining the

14 organization, I think you said in 1993.  And when you

15 joined PacifiCare, at that time what were your

16 responsibilities, what was your position and what were

17 your responsibilities?

18     A.   In 1993?

19     Q.   Yes.

20     A.   So my first job was manager of external

21 reporting.  And that meant that I was accountable for

22 the preparation of consolidate financial statements for

23 the Securities and Exchange Commission.  So quarterly

24 10-Qs, the annual 10-K, the annual proxy and other

25 documents that are required to be filed.
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 1     Q.   What was the Company's philosophy at the time

 2 with regard to disclosing material impacts on the

 3 Company's business?

 4     A.   Well, a public registrant has an obligation to

 5 be clear with its shareholders the risks in the industry

 6 and the risks in the organization of PacifiCare.  So it

 7 is a very standard process of providing clear risk

 8 disclosures, clear management discussion analysis.

 9          So I would say that the PacifiCare philosophy

10 was one of clear and complete disclosure in its SEC

11 filings, with its board of directors with its audits

12 committee.

13          In my time with those roles we made many public

14 offerings for an additional common stock, so we were in

15 other SEC filings that have an even higher standard of

16 risk disclosures.

17     Q.   Did your experience in external

18 reporting influence your philosophy in regard to dealing

19 with regulators once that became part of your

20 responsibilities?

21     A.   I would say both my PacifiCare as well as my

22 public accounting experience, because in my public

23 accounting experience, I was interfacing with very

24 significant customers.  Large public companies in Orange

25 County, sitting in on audit committee meetings with
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 1 those companies and having frank conversations about

 2 internal controls about adequacy of disclosures, about

 3 the fair presentation of financial statements.

 4          So in my nine years in public accounting, it

 5 was trained into us that clear communication, making

 6 sure everyone had the same information, was a vital

 7 aspect of being a good corporate citizen.

 8     Q.   Focussing on that concept, could you articulate

 9 for the Court the Company's philosophy with regard to

10 dealing with its regulators?

11     A.   So we had a philosophy of collaboration, of

12 cooperation, of sharing information, making active

13 outreaches when things were going to be changing, and

14 that was something that existed when I walked in the

15 door.

16     Q.   Has that changed since the acquisition by

17 United?

18     A.   No, it hasn't.

19     Q.   How long were you in the position as a manager

20 in external reporting?  Put differently, did your

21 responsibilities change at some point and when did that

22 happen?

23     A.   Well, my roles continue to expand at

24 PacifiCare, so I don't remember the dates and the timing

25 of those changes.  But between 1993 and the Fall of 2002
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 1 I had increasing capacity in our corporate accounting

 2 team.  And that always included managing the financial

 3 statement preparation as well as the legal company

 4 audit.  So each HMO and PPO company has a separate

 5 audited financial statement filed with its regulator.

 6 So at any one point in time there were 20 to 25 separate

 7 legal company financial statements.

 8          I also was externally facing with Wall Street.

 9 Our creditors, managing debt covenant, working closely

10 with Treasury on debt covenants.  The last thing that I

11 did in my role -- at this time I was the controller of

12 the organization, the corporate controller of the

13 organization.  In the Summer of 2002, I helped the

14 corporation raise $10 billion in high yield debt.

15     Q.   It might be useful to just sort of mark through

16 what your positions were at each point in time, leading

17 up to the time of the acquisition.

18     A.   So Manager of Financial Reporting July of 2003.

19 I don't remember when that moved to Director.  Then I

20 want to say in the Fall of 2000, I think, Assistant

21 Controller.  And maybe 2001 Corporate Controller.

22     Q.   After Corporate Controller what was your next

23 position with the company?

24     A.   In the Fall of 2002 I left the corporate

25 organization and went to work in the business as Senior
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 1 Vice-President of Finance for PacifiCare of California,

 2 Oregon and Washington.

 3     Q.   Is that the same thing as CFO?

 4     A.   CFO was also the legal company title.

 5     Q.   I believe you said you were working at the plan

 6 level verses the corporate level.  Can you explain what

 7 that distinction is?

 8     A.   My boss at the time said, gosh, I think you

 9 have done everything you can do at a corporate level.

10 You have done the routine filings, you have managed the

11 auditor, you have interfaced with the audit committee,

12 you raised 10 billion dollars with Wall Street.  It is

13 time to really go learn the business, roll up your

14 sleeves and really learn the business.

15          At the time the CFO of PacifiCare California

16 was being promoted to lead our PacifiCare of Arizona and

17 Nevada HMOs.  So they asked me to take his role over.

18          And he was very right, that was an excellent

19 way to really understand the healthcare industry in a

20 way that I hadn't in the corporate view.

21     Q.   I would like to go there in a minute.  But just

22 so we are clear, you retained that position until the

23 time of the acquisition?

24     A.   I did.

25     Q.   Can you describe generally what the



7332

 1 responsibilities of CFO or Senior Vice-President of

 2 Finance of the health plan were?

 3     A.   In addition to the things that you think about

 4 when you think about finance, closing the books,

 5 preparing a budget, updating your forecast, I had

 6 responsibilities for underwriting.  Underwriting is the

 7 process where you quote what the premiums would be for a

 8 fully insured product.

 9          The healthcare economics team also reported to

10 me.  And healthcare economics is a team of finance and

11 actuarial personnel that measure how we are paying

12 providers and forecast what providers are going to be

13 expecting to get in the renewal contract cycle.

14          So we are continually having to estimate our

15 future healthcare costs, because today, for example, we

16 may be issuing a quote for a very large provider group,

17 and today is June 7, so it would probably be late.

18 Maybe as early as March 1st, we are quoting January 1st,

19 2011.  But most of the January 1st, 2011 contract rates

20 have not been signed, negotiated or agreed to.  So

21 pricing our business is dependent on understanding what

22 we will pay once the contract cycle is complete.  So I

23 had never experienced that, but that was one of the

24 teams that reported to me in the business side of

25 PacifiCare.
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 1     Q.   Focussing on the premiums and how to calculate

 2 it, just at a very thumbnail sketch, how are premiums

 3 calculated for a policy?

 4          MR. STRUMWASSER:  Forgive me.  It turns out

 5 there is a difference in this business between premiums

 6 and rates, and I think Mr. Velkei is talking about

 7 rates.  So I am going to object on the grounds of

 8 ambiguity because I think it is an ambiguous term.

 9          MR. VELKEI:  I am happy to ask what a premium

10 is.  I have taken that out of my outline because I

11 wanted to move this process along.

12 BY MR. VELKEI:

13     Q.   But, Ms. Berkel, what is a premium?

14     A.   So premiums are what customers usually in a

15 employer group pay for a fully insured product.  So just

16 as a simple example, you have a hair salon with ten

17 employees and maybe 20 members.  So they are a small

18 group.  And the premium they pay is based on the age and

19 the gender of the membership within that group.

20          And should one of them become seriously ill,

21 the beauty salon doesn't pay anything more than its

22 premiums.  The risk for the cost of healthcare is with

23 the insurance company.

24     Q.   We have seen reference to fully insured.  We

25 have seen reference to ASO.  If you can, just describe
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 1 or explain the distinction between those two.

 2     A.   So fully insured is within the legal company

 3 PHLIC or PLAC or PacifiCare of California.  And

 4 Administrative Services Only are outside these legal

 5 companies.  They are rendered with PacifiCare Health

 6 Plan Administrators or other third-party administrator

 7 companies.

 8     Q.   In a fully insured business, who bears the risk

 9 of the cost of healthcare?

10     A.   The insurance company bears the risk for the

11 healthcare costs.

12     Q.   ASO business, who bears the risk in that

13 relationship?

14     A.   The employer group bears risk in an

15 Administrative Services Only product.  It is their cash,

16 it is their risk.

17     Q.   Focussing back on my initial question, which is

18 how is a premium calculated, if you can, describe

19 generally that process.  What are the factors?

20     A.   There are a number of pieces to the premium

21 process.  It is estimated using actuarial tools.  But

22 the most significant piece of premiums is healthcare

23 costs.  Professional services, inpatient and outpatient

24 services, prescription drug coverage and other payments

25 to providers for various incentive programs to help
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 1 deliver the right care at the right time.

 2     Q.   What is the largest factor in calculating

 3 premiums?

 4     A.   Healthcare cost is the largest piece of the

 5 premium pie.  And the smaller pieces are the commission

 6 to pay to brokers, which can range from 0 to 7 percent,

 7 depending on the employer group size and what the

 8 employer group has agreed the provider should receive.

 9 Premium taxes, administration of the plan, any other

10 tax, California tax being a 9.3 percent, if that

11 applies, and the plan's profit.

12     Q.   When you say healthcare costs, do you mean the

13 dollars paid to providers?

14     A.   Yes.

15     Q.   Just to close the loop, were there any

16 responsibilities that you wanted to describe in your

17 position as SVP Finance?

18     A.   Yeah.  The other thing that happened in that

19 timeframe is I became part of a management team.  So in

20 the Fall of 2002 as CFO of three HMOs, I became an

21 integral part of a cross-functional team of executives

22 that's job was to hit or budget, grow or membership,

23 deliver healthcare to our members at the right time,

24 right costs, et cetera, and be successful.

25     Q.   Focussing on that if we could, could you
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 1 describe generally -- and I think this is part of where

 2 you were going -- what level of operational experience

 3 you had in your capacity as SVP Finance.

 4     A.   Throughout my time at PacifiCare in my role

 5 as -- in any role, the financial statements, the

 6 preparation of the financial statements is highly

 7 dependent on the estimate of healthcare costs.  And

 8 since healthcare costs are not paid for in the same

 9 timeframe that they are delivered in, there is an

10 actuarial process that is done.

11          In my role at corporate as well as in my role

12 of being CFO of a health plan, I spent substantial time

13 reviewing claims information with our actuaries to get

14 assurance that I thought that the estimates we were

15 making were fair and reasonable with the information we

16 had, because as a registrant there are a number of

17 things that we represent to the Securities and Exchange

18 Commission, to our external auditors, we make

19 representations.

20          So a part of my process of being prepared for

21 those representations was a thorough understanding of

22 our estimation process.

23     Q.   Would that thorough understanding of that

24 estimation process require a thorough understanding of

25 claims handling and other operational activities?
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 1     A.   So it wouldn't be unusual for me to pick up the

 2 phone, even in the corporate days, and say I understand

 3 that Provider A has a dispute with us.  Please help me

 4 understand what they are saying, what our assessment of

 5 that is.  Do I see need to make additional financial

 6 statement adjustments for this particular issue?

 7          So in that context, I would often hear about

 8 claims adjudication issues.

 9     Q.   Did you in your capacity as SVP Finance have

10 regular meetings with the operational folks to discuss

11 these kinds of issues?

12     A.   The position that I inherited, that I went

13 into, already established -- had established many

14 meetings with our claims people, with our medical

15 management people, with our pharmacy benefit management

16 company.

17          I continued many of those meetings, and in the

18 course of my time added others that I wanted to focus

19 on.

20     Q.   We talked about the management committee, who

21 were some of the members on that committee prior to the

22 acquisition?

23     A.   So from a west region perspective, we were led

24 by James Frey, F-R-E-Y.  He was the CEO of the region.

25 Dr. Sam Ho was our Chief Medical Officer.  Peter
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 1 McKinnly was our Network Management, SVP.  Gary Ahwah

 2 was our IT leadership.

 3     Q.   We don't have do go through the whole list.

 4     A.   Sales and marketing, finance/accounting

 5 personnel.  It was cross-functional.  There were

 6 probably 25 people within the organization that sat in

 7 on this process.

 8     Q.   How often did management meet?

 9     A.   At least monthly.

10     Q.   What was the purpose of those meetings?

11     A.   So the monthly purpose was a quick status

12 update on where we were to budget and to our forecast

13 and then on a -- and other issues.  Anything that was on

14 the to do list from the prior meeting.

15          And then on a quarterly basis we would review

16 our strategic initiatives in detail two or three days in

17 a row and we would go through each other's performance

18 to our objectives, review operational metrics and

19 discuss things that we needed to continue to hit the

20 plan or to reach the plan or to adjust to competitive

21 pressure.

22     Q.   Given your responsibilities, Ms. Berkel, do you

23 consider that you have a familiarity with claims

24 handling processes at the time?

25     A.   Yes.  I think I had spent a number of ways
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 1 learning about how we price our claims, how we get our

 2 claims paid, what we were doing to remediate any

 3 deficiencies that were leading to provider appeals.

 4 Yes.

 5     Q.   What level of familiarity did you consider you

 6 had at the time with respect to claims filing issues?

 7     A.   I wouldn't call it a detailed, this is every

 8 single step of the way, but I generally understood how

 9 they came in.  And I generally understood what happened

10 in between and our performance on turnaround times, the

11 things that we measured.  I reviewed many of those

12 metric reports, some on a daily basis, some on a monthly

13 and weekly basis.

14     Q.   Historically did PacifiCare have challenges

15 around claims handling?

16     A.   Of course we did.  Yes.

17     Q.   Is that common, uncommon, how would you

18 characterize it?

19     A.   It is very typical that you are going to have

20 provider projects, provider appeals, both phone calls

21 and written disputes.

22     Q.   Can you give some examples of some the

23 historical challenges PacifiCare has faced in that

24 regard?

25     A.   Sure.  So contract renewals are generally on a
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 1 calendar-year basis.  So retro-contracts are a standard

 2 thing that happens on a calendar-year basis.

 3          As much as we do everything we can to

 4 discourage it, the provider has the economic leverage

 5 and generally insists on a January 1st, start date.

 6          So we have a historical practice of looking for

 7 claims -- to the extent we can, we try to have the

 8 claims pend while we are loading a contract that may be

 9 negotiated even after January 1st.  But, you know, lots

10 of contracts happen between December 25th and

11 December 31st, you just can't get them all loaded prior

12 to January 1st.  That is one example.

13     Q.   So retroload?

14     A.   Retroload.

15     Q.   Another example?

16     A.   Another example is claims difficulties relating

17 to just picking the right price.  So sometimes there

18 might be discrepancy or a dispute about the stop loss

19 calculation of a hospital claim.  So hospital claims are

20 not fee schedule based.  Most of the healthcare dollars

21 relate to in- and out-patient services, and those

22 hospital calculations can be very intense, especially

23 the ones that are of longer duration.

24     Q.   When these challenges have faced the Company,

25 what approach has the Company taken?
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 1     A.   So PacifiCare had a process called the HART

 2 process.  H-A-R-T.  It simply stood for Hospital

 3 Accounts Receivable Team.  And we would reach out to our

 4 providers and say, how is it going, do you have anything

 5 that you need us to look at?  Are we paying these claims

 6 correctly the first time?  We would use those forums and

 7 meet routinely with these larger hospitals that had more

 8 complex contracts and work through their claims issues.

 9     Q.   More generally, when challenges present

10 themselves to the Company, did the Company ignore them,

11 did they take action, what was their focus?

12     A.   Of course we didn't ignore them.  We actively

13 receive provider calls every day.  We actively work

14 their questions every day.

15          Same for members.  It is a standard part of any

16 insurance company to deal with claims issues that are

17 received.  We were always trying to get it right the

18 first time.

19     Q.   Has that changed since the acquisition of

20 United?

21     A.   It has not changed.

22          (Morning Recess.)

23                Direct Examination (Cont'd)

24 BY MR. VELKEI:

25     Q.   Ms. Berkel, prior to the acquisition by United,



7342

 1 did you have any involvement in dealing with regulatory

 2 issues?

 3     A.   Yes.  As corporate controller I interfaced with

 4 the Texas Department of Insurance when providers in

 5 Texas declared bankruptcy and there were claims that

 6 needed to be processed by the carrier instead of the

 7 capitated provider.  So I had routine meetings with the

 8 Texas Department of Insurance.

 9     Q.   Any other instances, any other regulators that

10 you dealt with prior to the merger between United and

11 PacifiCare?

12     A.   Not insurance company regulators.  The

13 Securities and Exchange Commission, bankers, those kinds

14 of inquiries.

15     Q.   Can you characterize or describe the nature of

16 your dealings with the Texas regulators?  Was it one of

17 collaboration?  How would you describe those dealings?

18     A.   Yes, I think we were working very closely with

19 them in kind of uncharted territory.  When the provider

20 declared bankruptcy, then we needed to get some

21 clarification of the process.  Although the plan had

22 already paid, those claims still needed to be reimbursed

23 to the provider outside of capitated group.

24          So I would say that we were working with them

25 on a cooperative basis to work through those claims and
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 1 get them processed and get them paid.

 2     Q.   Do you consider collaboration an important

 3 aspect in dealing with regulators?

 4     A.   Yes, I do.

 5     Q.   Why do you think that?

 6     A.   Just foundationally the ability to exchange

 7 information in a routine manner with everyone

 8 understanding the Company's sincere desire to do what is

 9 expected is an important foundation for a relationship,

10 because many parts of our business go through regulatory

11 review.

12     Q.   There has been a lot of discussion in the

13 context of this proceeding about integration issues.  I

14 would like to talk with you about any acquisitions that

15 PacifiCare engaged in prior to the merger with United.

16          Just generally, were there acquisitions that

17 PacifiCare was involved in prior to its merger with

18 United?

19     A.   Yes, we had many acquisitions in my time with

20 PacifiCare.

21     Q.   What were the largest acquisitions?

22     A.   In 1997 we purchased FHP International.  It was

23 based in Orange County as well and essentially we were

24 comparable in size and it essentially doubled PacifiCare

25 Health Systems.
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 1     Q.   Do you recall the value of the transaction, the

 2 amount of dollars at stake?

 3     A.   I think it was $2 billion.

 4     Q.   Any other significant acquisitions, whether

 5 that same amount or a lesser amount, that you consider

 6 to be significant?

 7     A.   We acquired American Medical Securities.  I

 8 think it was January of '05, but it might have been the

 9 fourth quarter of '04.  They were an individual and

10 small group commercial insurance carrier.

11     Q.   What was the reason that PacifiCare acquired

12 that company?

13     A.   Well, PacifiCare Health Systems' predominant

14 business line was our Medicare HMO.  And we were making

15 an effort to be more diversified in our commercial

16 business and to grow our commercial presence.

17     Q.   Were you involved in the process of integrating

18 those companies within the larger organization?

19     A.   Yes, I was part of the integration.

20     Q.   Can you describe -- let's focus on -- can you

21 describe the level or nature of your involvement in

22 those integration processes.

23     A.   My predominant role in both of them was the

24 integration of the financial tools, closing the books

25 our actuarial processes, things that had to do with



7345

 1 financial information and data.  But I was still a part

 2 of a core group of people that assisted in viewing the

 3 integration process for everything that we were doing.

 4     Q.   Are you referring to the management committee?

 5     A.   Yes.

 6     Q.   When you say assisted in reviewing, what do you

 7 mean by that?

 8     A.   FHP International had a predominant California

 9 HMO.  And we moved that HMO off of ILIAD to NICE after

10 we acquired them.  So I was a participant in routine

11 meetings that gave updates for that claim migration.

12     Q.   How about on the AMS transaction, were you

13 involved in that integration process?

14     A.   For AMS we didn't change anything from a claims

15 engine perspective.  We integrated accounting and many

16 other things, but we didn't changeover claim engines, so

17 it was a little more simple.

18     Q.   Were there other smaller transactions that you

19 were involved in that required some level of

20 integration?

21     A.   There were a number of transactions.  Florida,

22 Texas, California.

23     Q.   Do these processes -- let's put aside the issue

24 of United, and just focussing on the time up until

25 PacifiCare's merger with United, do these processes of
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 1 integrating new companies go smoothly typically?

 2          MR. STRUMWASSER:  "Up until" meaning before?

 3          MR. VELKEI:  Yes.

 4          THE WITNESS:  So my experience is that every

 5 time you make a substantial change -- and I will just

 6 call that integration for now -- you are going to find

 7 things out when you are in the middle of that process

 8 that you didn't understand at the beginning.

 9          So there are always bumps in the road when you

10 are making that kind of change.

11 BY MR. VELKEI:

12     Q.   Was that true in your experience up until the

13 time of the United merger?

14     A.   Sure.

15     Q.   With respect to most of the transactions, all

16 of the transactions, or just some of them?

17     A.   Well, the larger the transaction and the more

18 you are changing, the more you are going to have things

19 happen that you didn't anticipate.

20     Q.   Switching now to the United acquisition of

21 PacifiCare.  In terms of size of a merger, how did it

22 compare to other mergers in the healthcare industry?

23     A.   Well, there is a number of ways to measure

24 that.  United purchased PacifiCare Health Systems for $8

25 billion.  It was the largest acquisition United had ever
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 1 made, and I believe it is the second in size among the

 2 healthcare insurance industry.

 3          The merger of Blue Cross of California that

 4 operates under the name of WellPoint, plus Indianapolis

 5 based Anthem, is actually the largest of the carriers.

 6     Q.   Other than the Anthem deal, are there any other

 7 deals within the healthcare industry that were larger

 8 than the PacifiCare/United acquisition?

 9     A.   I don't think so.

10     Q.   We have spent a lot of time talking about

11 everything leading up to the time of the acquisition and

12 merger.  I would like to spend a little bit of time in

13 that particular space of 2005.  What, if any, challenges

14 was PacifiCare facing within the market in 2005?

15     A.   At any point in the process there are always

16 challenges.  In the 2005 timeframe the board of

17 PacifiCare is actively looking at what is the next

18 strategic direction for the company.

19          We were starting to pay down high-yield debt.

20 We were dependent on Medicare.  We had about 750,000

21 Medicare members across the United States, and our

22 cashflow and our profits were largely Medicare based.

23          From a strategic perspective, we wanted to be a

24 more rounded, diversified player and we wanted to be

25 more leading in our commercial products and offerings.
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 1     Q.   Had there been any experiences historically in

 2 PacifiCare's history that caused the Company to be

 3 concerned about diversification?

 4     A.   Yes.  So Congress in 1999 passed the Balanced

 5 Budget Act and that changed how Medicare was reimbursed.

 6 So PacifiCare went through very challenging financial

 7 times with that change in reimbursement because of the

 8 our dependency on Medicare.  It lead to creditor

 9 reaction, what I would describe as overreacting.  And it

10 constrained our ability to refinance our debt.

11          The constraint on capital led to less capital

12 for the organization to be innovative in other products

13 that would actually grow the business.  We had

14 leadership changes at that time.

15          Then in the Fall of 2004, Congress made

16 reversing changes to Medicare that provided a new

17 framework for cashflow and for investment and ultimately

18 led to our successful debt refinancing in the Summer of

19 2002.  But in that timeframe we had highs and lows of

20 financial performance and ability to make investments in

21 capital because Our debt covenants constrained us and

22 our ability to renegotiate debt was very, very

23 constrained.

24     Q.   Why would diversification impact or address

25 that challenge?
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 1     A.   Well, as we know, we are experiencing another

 2 round of important legislative change.  And to be a

 3 diversified player takes from our shareholder's

 4 perspective helps level the playing field with larger

 5 competitors who are more of than PacifiCare was.

 6     Q.   We talked a little bit earlier in the morning

 7 about the size of PacifiCare in the HMO market and PPO

 8 market.  Was size a challenge in 2005, and if so, why?

 9     A.   So we are now facing the combined WellPoint

10 Anthem acquisition.  And then you look to the other

11 players, Cigna, Humana, other national carriers, United.

12 And PacifiCare is even behind California based Health

13 Net in size.

14           So our ability to diversify away from Medicare

15 and compete with a combination of Anthem and WellPoint

16 is even more problematic because of the aggregation

17 within the industry.

18     Q.   Up until the time of the merger had PacifiCare

19 attempted to acquire other companies to grow in size to

20 compete with some of these competitors you mentioned?

21     A.   There were definitely other strategies that we

22 looked at, other acquisitions that we looked at that we

23 did not complete.

24     Q.   Why is that?

25     A.   Well, they didn't fit the broader business
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 1 strategy of being a national player, not being as

 2 California-centric, not being as Medicare-centric as we

 3 were.

 4     Q.   What about IT constraints, in 2005 were there

 5 certain IT constraints on the Company, intellectual

 6 property or IT technology?

 7     A.   Well, there had been a period until the debt

 8 refinancing of significant capital restraints.  So our

 9 debt covenant in that timeframe had significant

10 constraints about investment capital.

11          Then the refinance in the Summer of 2002 and

12 the organization is trying to think through its next

13 step, how are we going to be a player, how are we going

14 to be a national organization, what should we be doing.

15 And there is a tradeoff between investing in systems and

16 investing in growing the membership.  Any business is

17 going to have that kind of decision-making process to go

18 through.

19     Q.   Why was it so important to become a national

20 player?

21     A.   Because that is where the industry is really.

22 There are national competitors.  We serve many large

23 employer groups in California, labor and trust groups,

24 University of California, a lot of private sector,

25 public sector customers.  And they generally have
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 1 population outside the seven states that we operated in.

 2 And they were telling us they were going to simplify

 3 their healthcare delivery experience and aggregate to

 4 single carriers.

 5     Q.   We also talked about PPO and the Company's

 6 desire to grow the PPO product.  Up until the time of

 7 2005, had PacifiCare met its objectives in growing the

 8 PPO product in California?

 9     A.   No.  Our desire would have been to have

10 substantially more than 148,000 PHLIC members by 2005.

11 We were not a market player in that space.  We were a

12 new entrant.  We didn't have the price points that Blue

13 Cross and Blue Shield had.  And we used it

14 predominantly -- we were successful for those customers

15 that said we want both HMO and PPO.  It was typically

16 sold together as a dual option.

17     Q.   Outside of that dual option had the Company had

18 success in selling the policies?

19     A.   We didn't have any substantial employer group

20 on our PPO product as a standalone.

21     Q.   Why was it important in your opinion to grow

22 the PPO product?

23     A.   There is a lot of consumer angst about HMO and

24 having only the choice of HMO network and the primary

25 care physician referral and authorization process.  And
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 1 so the nation as a whole is a PPO delivery system.  That

 2 is what the vast majority of citizens have for

 3 healthcare.

 4          And HMOs have been successful in California

 5 because it started here.  And Kaiser is a well-run HMO

 6 organization, so that has always been an offering here.

 7 But the HMO product as a whole outside of California has

 8 been slipping.

 9     Q.   So in this timeframe of 2005, was the Company

10 looking for a partner to grow in size and become a

11 national competitor?

12     A.   Yes.  I think that was the ultimate strategy of

13 the organization was we are going to complement someone

14 else.

15     Q.   Prior to any discussions with United, had

16 PacifiCare been in discussions with any other potential

17 companies about a merger?

18     A.   Yes.  Earlier in 2005, PacifiCare and Health

19 Net were having conversations about a combination.

20     Q.   In your opinion was that a good fit for

21 PacifiCare?

22     A.   No.  I thought that it only aggravated our

23 focus on California and increased our dependency on

24 Medicare.

25     Q.   Can you explain why that is the case?
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 1     A.   Health Net is similar to size to PacifiCare.

 2 So we would have been an even larger Medicare Advantage

 3 carrier at the time, and their commercial business is

 4 also highly HMO.

 5     Q.   When did you first hear about United as a

 6 potential partner in this merger?

 7     A.   In June of 2005 I was receiving requests for

 8 information -- historical information, some with respect

 9 to my role as Corporate controller.

10          So I went to my boss at the time and said it is

11 clear to me we are in due diligence.  Can you tell me

12 who it is.  So I was very concerned that he was going to

13 say it was Health Net again.

14     Q.   Who was this gentleman?

15     A.   My boss was James Frey.

16     Q.   Did Mr. Frey tell you who, in fact, the

17 discussions were with?

18     A.   Well, after phone calls were made that, oh,

19 Sue, knows, I was allowed to be in the know, if you

20 will, and I was told it was United Health Group.

21     Q.   What was your reaction?

22     A.   It was hallelujah, it's United.

23     Q.   Why is that, Ms. Berkel?

24     A.   Well, for a lot of reasons.  When we were

25 losing our larger customers, oftentimes it was to United
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 1 and their PPO product.

 2          We had seen a substantial run of what United

 3 had been doing in the last five, six years, and they

 4 were the player.  And that meant that the combination of

 5 PacifiCare and United would allow us together to compete

 6 with the combination of WellPoint and Anthem.

 7          And I was excited about the technology that

 8 they brought.  We needed to be a PPO player.  That is

 9 what United did very, very well.

10          I was just very pleased that it was United.

11     Q.   You keep coming back to this issue of

12 customers.  And to be honest, my simplistic view of the

13 world, I think of customers as people like myself.  Was

14 the customer base of the larger companies like United

15 PacifiCare, what is the general customer base of these

16 companies?

17     A.   So are you asking me if on a commercial side of

18 United --

19     Q.   Yes, focussing on the HMO and PPO products that

20 we have been talking about.

21     A.   United was a PPO carrier.  Also has a

22 significant Administrative Services Only business.  But

23 in its fully insured space has a significant number of

24 members in the small group and individual marketplace

25 and then services  employer groups of all sizes, from
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 1 the very smallest of small group, to the ATTs and the

 2 State of Georgia, and the very, very large employers.

 3     Q.   Focussing on PacifiCare at the time, what was

 4 the percentage of customers that were corporations,

 5 employer groups?

 6     A.   So PacifiCare in its commercial business only

 7 was very dependent on large employer groups.  I would

 8 estimate that from a California-based membership of

 9 1.4 million, that 1.25 million were large employer

10 groups.

11     Q.   Did that make the problem of being a small

12 company within that market, did that exacerbate the

13 problem given the size of the customer base?

14     A.   In my opinion it meant it was a matter of time

15 before we would be losing those customers as they

16 proofified the relationship they had with healthcare

17 providers.

18     Q.    Focussing on United during the time of the

19 process of acquiring PacifiCare, was United interested

20 in keeping the senior PacifiCare management?

21     A.   Yes, it was.

22     Q.   What do you base that upon, Ms. Berkel?

23     A.   United didn't have a fully insured presence in

24 California, so they didn't have a California

25 infrastructure to manage fully insured products.
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 1          As the final due diligence was being completed

 2 between the organizations, the two due diligence teams

 3 sat down and made a list of personnel.  And United

 4 reached out to individuals and asked them to agree to

 5 lead the West Coast of California on behalf of United.

 6 And they were very interested in having those

 7 individuals contract with the organization and made it a

 8 condition of the offer.

 9     Q.   So these were personnel at PacifiCare?

10     A.   Yes.

11     Q.   Were you included in that group?

12     A.   I was.

13     Q.   How about Ms. Monk?

14     A.   She was.

15     Q.   How many members were identified by United that

16 had to continue as part of the management team after the

17 merger?  I meant management by that, not members.

18     A.   I want to say in the Summer of '05, about 30.

19 I'm not really sure.  Probably in that range.  And then

20 as the deal was closed, others were added to the list.

21     Q.   Focussing on you and your opinion, at the time

22 did you anticipate or expect that there would be

23 challenges in the process of integrating PacifiCare and

24 United?

25     A.   Oh, yeah, definitely.
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 1     Q.   Why, Ms. Berkel?

 2     A.   Because change is a difficult thing to do.  And

 3 PacifiCare at the time was a $15 billion revenue company

 4 and we were combining with I want to say a $45 billion

 5 organization.  We were highly overlapped with United

 6 activity.

 7          So, we had a commercial presence; they had a

 8 commercial presence.  We had a Medicare presence; they

 9 had a Medicare presence.  We had a pharmacy benefit

10 management company;  they had a significant relationship

11 with a pharmacy benefit manager.  And we sold dental and

12 behavioral and other products and they sell them as

13 well.

14          So we overlapped with four out of five lines of

15 business for United.

16     Q.   Did you have any significant concerns about

17 integrating PacificCare's PPO business with United's?

18     A.   No.  When you go back to the Summer of 2005, it

19 was great.  We'll just sell United PPO products.  We'll

20 just have what they are already offering today on an ASO

21 basis in California.

22     Q.   It was your opinion that was good for customers

23 of PacifiCare?

24     A.   Yes, it was good for customers.

25     Q.   Why?
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 1     A.   Well, the United Platform gives so much more

 2 information to its members, to its brokers, to its

 3 employer groups and to its providers.  There is a high

 4 availability to data and information via the internet

 5 that PacifiCare never had and was never going to have.

 6     Q.   On the HMO side, Ms. Berkel, did you have any

 7 concerns about the integration of that piece of the

 8 business, the commercial business?

 9     A.   I had significant concerns about our HMO

10 integration.

11     Q.   Explain why.

12     A.   Well, we talked earlier today about HMO and the

13 complexities of that.  And it was very easily apparent

14 to me early on that United didn't really understand HMO

15 in the way that PacifiCare of California worked.

16          So I spent a considerable amount of time

17 helping people understand the contracting model, what

18 that meant for a claim.   Even defining what capitation

19 meant.  The organization had a desire to simplify the

20 number of claims engines it operated on, had a goal of

21 getting off of NICE.

22          So I knew, because in my time at PacifiCare, we

23 had twice looked for ways of bringing additional

24 technology to the marketplace.  And we had done analysis

25 of vendor tools out there to have some of the things
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 1 that United was delivering to its customers but

 2 delivering that for HMOs, and there wasn't anything that

 3 could be purchased.  We were going to have to build

 4 something ourselves.

 5     Q.   Focussing on United's understanding at the time

 6 of the transaction, when the deal was announced, were

 7 there any constraints on United's ability to get access

 8 to material information related to PacifiCare?

 9     A.   So yes, there were.  The process when two

10 companies the size of PacifiCare and United are

11 contemplating a merger is that federal filings, the

12 Hart-Scott-Rodino filings are made and the federal

13 Department of Justice reviews the transaction for

14 potential antitrust aspects.

15          That timeframe is called the quiet period and

16 information is not exchanged.

17     Q.   When did that time period end, that timeframe?

18     A.   The Department of Justice approval was late

19 December.

20     Q.   So in relation to when the transaction actually

21 closed, how much time between when approval was given

22 and when the transaction closed?

23     A.   I'm not sure, but a day or two, I think.

24     Q.   In your opinion did that impact United's

25 ability to understand all of PacifiCare's products?
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 1     A.   Absolutely.  If we had had that six-month

 2 timeframe to have discussions and share information, we

 3 would have been in a very different position in January

 4 of 2006.

 5     Q.   Now, there has been a lot of discussion, Ms.

 6 Berkel, about cost savings, synergies and the like.  At

 7 just a very high level, is cost savings and synergies a

 8 bad thing?

 9     A.   No, they are not a bad thing.  Those items help

10 lower the premiums that our members pay for the delivery

11 of healthcare.  That economy of sales translates to

12 lower premiums.

13     Q.   When did PacifiCare and United anticipate

14 saving costs on the PPO side?

15     A.   Well, PPO is a very small part of PacifiCare.

16 My recollection is that the fees we paid for rental

17 networks -- and I will explain that in a minute -- but

18 the fees we pay for rental networks were the synergies

19 that PPO would contribute to the acquisition.

20     Q.   Can you explain that a little bit more?

21     A.   So PacifiCare operated in eight states.  But

22 people travel.  So they are visiting New York, they are

23 visiting other places, and often needing healthcare in

24 those markets, but we would not have a contracted

25 network there.
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 1          So you use a rental network to negotiate a

 2 lower healthcare cost for the member and for the

 3 organization, but you pay a fee for the use of that

 4 contract that the rental network has.

 5     Q.   There has been a lot of discussion about staff

 6 reductions during the 2006 timeframe, were staff

 7 reductions ever considered to be a significant part of

 8 the savings associated with the PPO integration?

 9     A.   No, they have not.

10     Q.   Have you had an opportunity to evaluate the

11 extent to which there were staff reductions associated

12 with claims handling and other processes related to the

13 PPO product?

14     A.   Yes.  I was here when people -- I think Marty

15 testified that there were about 20 some people in

16 Cypress that were laid off, but that those positions,

17 employees, were hired within our San Antonio operations

18 or were used with our MedPlans third-party Administrator

19 for our PPO product.  So in essence there was very

20 little change in the underlying cost to PPO claims

21 filed.

22     Q.   You mentioned Marty.  Did you mean Ms.

23 Vonderhaar?

24     A.   I was here when Marty Sing talked about that.

25 I was here when Ellen Vonderhaar talked about that as
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 1 well.

 2     Q.   Just to close the loop on the process of

 3 approval leading up to the closing of the merger, were

 4 you aware that there was a regulatory process for

 5 approval?

 6     A.   Yes, I was.

 7     Q.   I am assuming that the appropriate approvals

 8 were obtained from the Department of Insurance and the

 9 Department of Managed Healthcare?

10     A.   Yes, they were.

11     Q.   You have heard of the term undertakings?

12     A.   Yes.

13     Q.   Were you involved in negotiating those

14 undertakings?

15     A.   No, I wasn't.

16     Q.   Isn't it in fact the case that you signed the

17 undertakings associated with the approval?

18     A.   I did.

19     Q.   I think this has previously been marked into

20 evidence as Exhibit 5191.  Have you had an opportunity

21 to take a look at Exhibit 5191?

22     A.   Yes, I have.

23     Q.   Do you recognize this document?

24     A.   I do.

25     Q.   Is this your signature on page 17 of the
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 1 document?

 2     A.   Yes, it is.

 3     Q.   Who at the Company was involved in negotiating

 4 these particular undertakings, if you know?

 5     A.   Nancy Monk.

 6     Q.   If Ms. Monk was the person who negotiated

 7 these, why did you sign the undertakings?

 8     A.   I signed them because I was President of PHLIC

 9 at the time.

10     Q.   You were directed to sign those on behalf of

11 the Company?

12     A.   Yes, I was.

13     Q.   Other than being directed to sign them in

14 connection with these undertakings, did you have any

15 involvement in preparing and negotiating them?

16     A.   No, I didn't.

17     Q.   Moving on to talk about after the acquisition

18 closed.  What was your new position in the combined

19 company?

20     A.   I was CFO of the Pacific Region, which was

21 defined as California, Oregon, Washington and Nevada.

22     Q.   How was the Company divided?  You talked about

23 a West Region.  So could you describe generally after

24 the acquisition how the Company was divided.

25     A.   So PacifiCare had a number of regions and the
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 1 West Region was California, Oregon and Washington.

 2 United had a slightly different geographical idea, and

 3 defined California, Oregon, Washington and Nevada as the

 4 Pacific Region.  And the other four states of PacifiCare

 5 were -- Colorado and Arizona went to another region,

 6 which I can't remember if it was Central.  And then

 7 Texas and Oklahoma went to the Southwest Region.

 8     Q.   If I understood your testimony correctly,

 9 United wanted to make sure the PacifiCare management

10 team remained in place after the acquisition; is that

11 correct?

12     A.   Yes.

13     Q.   Was that, in fact, implemented?

14     A.   It was.

15     Q.   Can you describe sort of how the PacifiCare

16 management team that was identified that included both

17 you and Ms. Monk what was their leadership positions

18 within the organization?

19     A.   So James Frey continued.  He was the CEO of his

20 region as he had been of the West Region of PacifiCare.

21 And we continued our management team approach to the

22 business as we had always operated.

23     Q.   Did the manager committee change materially

24 after the acquisition?  When I am talking about the

25 management committee, I am referring to prior to that
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 1 time.

 2     A.   We added sales leadership from United to our

 3 sales committee, but it was largely the same group of

 4 people.

 5     Q.   What was your title within the organization

 6 after the acquisition?

 7     A.   I think it was the same, Senior Vice-President

 8 of Finance or CFO.

 9     Q.   What were the circumstances that gave rise to

10 your appointment or your taking on that position?  Was

11 there a discussion or was it just assumed that that

12 would happen?

13     A.   In July of 2005, a day or two before the

14 acquisition was announced, I received a phone call from

15 my indirect boss, Greg Scott, who was the PacifiCare

16 Health Systems CFO.  And he asked me if I would be

17 interested in staying employed after the acquisition was

18 done and would I be willing to be the CFO of the Pacific

19 Region.

20          So he had leadership in securing accounting and

21 finance personnel for United to run the Pacific Region.

22 And I agreed to do that in the Summer of 2005.

23     Q.   Did your responsibilities change significantly

24 after the merger closed?

25     A.   The core responsibilities were essentially the
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 1 same, but I had accounting and finance integration

 2 responsibilities, underwriting integration

 3 responsibilities that were one time in nature.

 4     Q.   Did you still remain involved in operational

 5 issues?

 6     A.   I did.

 7     Q.   If so, how?

 8     A.   I continued to review all operational

 9 information.  I continued to meet as part of the

10 management team in the quarterly operational reviews of

11 our business.

12     Q.   You mentioned that you were involved in

13 assisting in the integration process.  Could you be more

14 specific in terms of what your responsibilities were

15 during that time.

16     A.   So United closes its financial statements in a

17 very short amount of time.  I believe that by the second

18 day at the end of the month, preliminary financial

19 information is available.  In PacifiCare we had

20 preliminary financial information on the 7th day.

21          So we did a lot of integration activity to move

22 from our financial technology platform and migrate to

23 United's financial technology program.  And we did a lot

24 of integration to shift from seven days after the end of

25 the month to two days after the end of the month.
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 1     Q.   Were you provided sufficient resources to

 2 conduct that process?

 3     A.   I was.

 4     Q.   At any point in that process were demands put

 5 on you that in your mind impacted your ability to

 6 integrate the two companies on the financial side?

 7     A.   No.  We added resources as we needed to.  So if

 8 there was a complexity that we needed expertise on, the

 9 organization provided resources to make that accounting

10 transition go on time.

11     Q.   If we can sort of put and frame where the new

12 combined company stood within California.  Earlier this

13 morning we talked about how PacifiCare ranked on the HMO

14 side in terms of size and how PacifiCare ranked on the

15 PPO side.

16          Now with a combined entity, focussing on

17 California, how did the combined company rank vis-a-vis

18 its competitors within California?

19     A.   Well, we added a million Administrative

20 Services Only members.  So we were 1.2 million HMO;

21 148,000 PPO, and a million ASO.  So now we were larger

22 than Health Net, but we were still fourth in terms of

23 providing healthcare to the State of California.

24     Q.   If you take out the ASO membership, how did the

25 Company compare vis-a-vis its competitors in California?
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 1     A.   We were fifth in size.

 2     Q.   There has been a lot of discussion about CTN.

 3 So I would like to spend some time, if we can, talking

 4 about CTN.

 5          I am assume you are familiar with that term?

 6     A.   I am.

 7     Q.   Can you explain what CTN was?

 8     A.   CTN stands for CareTrust Network.  It was a

 9 rental network owned by an affiliate of Blue Shield of

10 California.  And United had a long-term relationship of

11 using that -- renting that network for its ASO

12 customers.

13     Q.   Why did United rent the network from a

14 competitor?  What was the reason that United was renting

15 a network in California?

16     A.   United in serving national employers had

17 members that lived in the State of California.  I don't

18 know the foundation of why it didn't build its own

19 network.

20           I presume that they felt that the price points

21 they achieved through contract was adequate for the

22 membership that they served in California.

23     Q.   The membership they served as strictly ASO

24 membership?

25     A.   Correct.
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 1     Q.   Focussing on the rental network, how do rates

 2 of reimbursement on a rental network compare to what

 3 would otherwise be the case in fully insured business?

 4     A.   Blue Shield is the entity that has the

 5 contracts.  And the price that they charge in leasing

 6 that network to competitors would be more than Blue

 7 Shield is paying for its business.

 8     Q.   It's fully insured business?

 9     A.   Both fully insured and its ASO business.

10     Q.   Why would that be the case?

11     A.   Because they are smart business people and they

12 are not going to disadvantage themselves to a

13 competitor.

14     Q.   So United has this network in place to service

15 its members.  How many members were impacted or serviced

16 by this network?

17     A.   A million California people.

18     Q.   Acquisition closes, merger closes, what happens

19 with respect to CTN?

20     A.   The day after the deal was consummated, the

21 organization received 180-day Notice of Termination for

22 the use of the CTN rental network.

23     Q.   So when did that termination become effective,

24 the particular date?

25     A.   The first day that a California ASO member
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 1 could not use CTN providers would be June 23rd, 2006.

 2     Q.   Why couldn't the United members simply use

 3 PacifiCare network at that point in time?  Acquisition

 4 had closed.  What was the problem?

 5     A.   Well, the members could and did use the

 6 PacifiCare network.  However, the membership for United

 7 was Northern California-based and the PacifiCare network

 8 had gaps in that geography.

 9          MR. VELKEI:  This is page 2 of Exhibit 5252.

10 BY MR. VELKEI:

11     Q.   Do you recognize this document?

12     A.   I do.

13     Q.   Can you tell what is reflected here?

14     A.   The slide is showing information about the

15 network at the beginning of 2006 as well as at the end

16 of 2006 by provider type.

17     Q.   If we look at the third column, it says

18 "PacifiCare Overlap as of 1/1/06".  What is reflected in

19 this column?

20     A.   At the beginning of the year, PacifiCare had

21 285 hospitals that were also in the CareTrust Network

22 and we had 38,000 medical doctors, physicians, that were

23 also in the CareTrust Network.

24     Q.   Was this network relatively large in relation

25 if you compare it to the PPO business, focussing on
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 1 PacifiCare?

 2     A.   If you are asking me was this network adequate

 3 for the 148,000 members that PHLIC had plus Its Point of

 4 Service Out of Network price offered under the HMO, yes,

 5 it was very large for that small amount of membership.

 6     Q.   Was the provider network evenly distributed

 7 throughout the State of California?

 8     A.   Our members were in greater Los Angeles and

 9 south mostly.  And these providers at the beginning of

10 the year are generally greater Los Angeles through

11 Orange County and San Diego as well.

12     Q.   Were there many providers within the network

13 that were Northern California?

14          MR. STRUMWASSER:  Objection; vague.

15          THE COURT:  Overruled.

16          THE WITNESS:  We definitely had Northern

17 California providers, but not as many as United had been

18 utilizing through CTN.

19 BY MR. VELKEI:

20     Q.   Are the provider markets different in Northern

21 and Southern California, in your opinion?

22     A.   There is more competition in the Southern

23 California marketplace than there is in Northern

24 California.

25     Q.   What is the impact on the combined company as a
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 1 result of greater competition within the southern

 2 California market?

 3     A.   The greater competition in Southern California

 4 is leading to lower premiums in Southern California.

 5     Q.   How would you describe pricing in Northern

 6 California generally?

 7     A.   We pay more for healthcare services in Northern

 8 California than we do in Southern California.

 9     Q.   Focussing on this network, so the PacifiCare

10 network had 285 hospitals and 38,000 physicians.  What

11 was the volume or what was the size of the CTN network?

12     A.   So that is the column to the left of the

13 yellow.  There were 310 hospitals and 48,000 physicians.

14     Q.   So the GAP is described to be what?

15     A.   The column that is in red is a summation of

16 what we added to the network in the 2006 year.  So we

17 added 231 hospitals and we added 9,000 physicians that

18 PacifiCare did not have.

19     Q.   Put differently, did the 9,021 reflect the

20 number of doctors and hospitals that had to be added to

21 the network prior to June 23rd, 2006 to avoid any

22 disruption?

23     A.   Yes.

24     Q.   Have you ever seen something like this before?

25     A.   Adding 9,000 physicians all at one time is a



7373

 1 tremendous undertaking and a one-time in nature

 2 transaction.

 3     Q.   So focussing on whether in your experience if

 4 you have ever seen anything like it before, have you?

 5     A.   No.  We added 20 percent more physicians in a

 6 one-year timeframe.  That's a lot.

 7     Q.   The 9,000, does that reflect the total number

 8 of contracts that had to be negotiated by United within

 9 this timeframe?

10     A.   No.  That column is only new networks.  It

11 doesn't reflect all of the negotiations we went through

12 to renew providers that appear in the two middle

13 columns.

14     Q.   Can you describe the nature of those

15 negotiations?

16     A.   So as the combination of PacifiCare and United

17 is announced in the Summer of 2005 and as we negotiate

18 rates for January 1st, 2006 and other times in 2006 and

19 2007, many of our providers said, understand that our

20 contract allows you to use those rates for all products.

21 Here's your Notice of Termination.  We want a separate

22 rate for your United business.

23     Q.   What was United PacifiCare's response to the

24 circumstances?

25     A.   We needed those providers in the network.  So
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 1 in many circumstances we ended paying those providers a

 2 separate higher rate for United membership than we had

 3 for our PacifiCare network.

 4     Q.   Just to keep them part of the network?

 5     A.   Yes.

 6     Q.   During this time period did Blue Shield ever

 7 try to take advantage of the fact that they had

 8 terminated this contract?

 9     A.   Blue Shield did a lot to communicate to

10 providers that they would no longer be par providers on

11 June 24rd, 2006.

12     Q.   Were there any other actions taken by Blue

13 Shield during this period that impacted or negatively

14 impacted United's ability to negotiate those contracts?

15     A.   Well, Blue Shield as well as the California

16 Medical Association made concerted effort to make it

17 more challenging for us to do contracts.

18          The California Medical Association issued a

19 tool called the Survival Kit.  I think it is an

20 interesting name for an organization that is trying to

21 deliver healthcare to a million members on the same

22 basis that they had a week ago.

23     Q.   Before we get there, let's assume that United

24 had not contracted with these 9,000 providers during

25 this period of time, what would have been the impact on
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 1 United PacifiCare members?

 2     A.   So if PacifiCare members were to see one of

 3 these physicians and they were not in the network, the

 4 member would have a higher cost of healthcare because

 5 the benefits would have been paid as non-par.

 6          Same thing that is true for the United

 7 membership.  Perhaps those people were actually using

 8 those physicians because they had been in the network

 9 for six years.  Suddenly their primary care physician is

10 no longer contracted and suddenly their cost of

11 healthcare increases because non-par services have a

12 higher co-insurance, have a higher member liability than

13 par.

14     Q.   Was that a result that PacifiCare and United

15 were willing to accept?

16     A.   No, we didn't want that.  We want to do

17 everything we can to make our members have the lowest

18 price points for healthcare.  That's why we have a

19 network in the first place.  That's how we design our

20 benefits.  We were absolutely trying to keep those

21 members satisfied by giving them access to their same

22 par providers.

23     Q.   What did United and PacifiCare do in that

24 regard?  Focussing on termination is received at the end

25 of '05, what's efforts did United undertake to
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 1 recontract with these providers?

 2     A.   So very quickly, the organization defined who

 3 these providers were.  We stratified them to providers

 4 that provided many services to the combined

 5 organization.  And we took resources from our network

 6 management team across the country to do mailings of

 7 contracts, outreaches to these providers, negotiations

 8 with these providers and hospitals to get them

 9 contracted.

10     Q.   You talk about the California Medical

11 Association as presenting some opposition to this

12 process.  Why was the CMA, if you know, upset about what

13 was happening?

14          MR. STRUMWASSER:  Objection; not competent;

15 speculative.

16          THE COURT:  I am going to allow it.  I

17 understand the limitation.

18          THE WITNESS:  It is important to understand

19 that in the federal antitrust process the federal

20 Department of Justice gave us one year to be off of CTN

21 and precluded us from using that claims information in

22 negotiating with providers.  So there was a federal

23 prohibition to using that information.

24          The contracts that we sent were based on

25 Medicare geographical rates, and in some occasion were
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 1 different and lower than CTN paid, and in some occasions

 2 quite the opposite, higher than CTN paid.

 3          Providers were upset that we weren't just

 4 starting with the CTN rates.

 5 BY MR. VELKEI:

 6     Q.   Did United make efforts to communicate with

 7 regulators in the provider community the constraints

 8 that were placed on the negotiations?

 9     A.   Yes.  Our regulatory team reached out to both

10 California DOI and California Department of Managed

11 Health Care to let them know that we were in this

12 process of contracting providers that were not in the

13 PacifiCare network.

14     Q.   Who on the regulatory team was responsible for

15 reaching out to the regulators?

16     A.   Nancy Monk made the outreach.

17     Q.   Do you recall testimony from a Ms. Jody Black

18 from the CMA?  Do you recall testimony that there were

19 thousands of complaints that were lodged in connection

20 with this process?

21     A.   I do.

22     Q.   You are aware that there was an escalated

23 dispute mechanism put in place between the CMA and

24 PacifiCare United?

25     A.   Yes.  Elena McFann put in place a direct
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 1 communication to her to handle any issues the CMA wanted

 2 to give us.

 3     Q.   Despite the statements that there were

 4 thousands of complaints from doctors during this period,

 5 did you undertake an investigation to determine how many

 6 complaints were, in fact, escalated through this process

 7 from the beginning of the Fall of 2006 to the end of

 8 2007?

 9     A.   I did.

10     Q.   What was your conclusion from that?

11     A.   CMA referred 120 issues to United PacifiCare

12 from November '06 to December '07.

13     Q.   I would like you to take a look at a document.

14 I would like to mark as Exhibit next in order, it is

15 reflected as a Log of Issues that were escalated by the

16 CMA to PacifiCare United.

17          THE COURT:  5253.

18          (Exhibit 5253 marked for Identification.)

19 BY MR. VELKEI:

20     Q.   Ms. Berkel, I would like you to take a moment

21 to look this document over and let me know when you are

22 done.

23          MR. STRUMWASSER:  May I inquire when this

24 document was produced?

25          MR. VELKEI:  Part of these were trial exhibits.
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 1 I wanted to make sure we captured only this period, so

 2 this actual document was produced yesterday, but there

 3 iterations of this within the record already.  They were

 4 produced many months ago.

 5          MR. STRUMWASSER:  The record is what the record

 6 is.

 7          MR. VELKEI:  Thank you.

 8          MR. STRUMWASSER:  That's a duplicate number.

 9 BY MR. VELKEI:

10     Q.   Have you had an opportunity to look at what has

11 been marked for identification as 5253?

12     A.   I have.

13     Q.   Can you describe what is reflected in this

14 document?

15     A.   This is our log of all of the items that the

16 California Medical Association referred to United and

17 PacifiCare beginning in November 2006 through

18 December 2007.

19     Q.   Can you just describe very generally the

20 different columns or the columns that are reflected

21 here?

22     A.   Well, forward tracking the day we received

23 usually by email the name of the provider, a summary of

24 the issue, a summary of our status, when we sent a

25 closure letter.  And then there are various data columns
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 1 that we use to create summations of the data --

 2     Q.   Sorry to interrupt.  On the column that says

 3 "Closure Letter," what does this date reflect, is this

 4 when the issue was resolved with the CMA?

 5     A.   The closure letter date is the date we informed

 6 the provider and CMA of our resolution.  The actual fix

 7 could have been a day or two prior.

 8     Q.   Were there any issues to your understanding

 9 that were escalated that were not resolved during this

10 timeframe?

11     A.   We resolved all of the escalated issues.

12     Q.   Can you continue along the rest of the columns.

13     A.   So we summarize the receive date by simple

14 month.  And we calculate how many business days between

15 the receive date and the closure letter.

16     Q.   Now, there are some -- in that particular

17 column there are some instances where the number of days

18 is quite significant.  Any sense of what is going on

19 there?  I am really addressing a few of these issues.

20 One has 103 days, another one 69 days.

21     A.   So it looks to me that those took a little

22 longer because we were reprocessing claims or we were

23 renegotiating claims held.

24     Q.   If you could continue from there.

25     A.   The next column says, "PCC HMO," so if the
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 1 issue related only to our PacifiCare California

 2 business, the "X" is designated there.  And then "PCC

 3 PPO," I am not sure why it says "PCC," but if the issue

 4 related to PacifiCare's PPO business, an "X" is

 5 designated.  And if the issue related to

 6 UnitedHealthcare's ASO business, an "X" is indicated.

 7          And then the next column is our "Secure

 8 Horizons," which is a synonym for our Medicare products.

 9 The final column just represents a more simple summary

10 of the providers issues so we could summarize the data

11 more succinctly.

12     Q.   The 120 issues that were identified here, were

13 all of these involving PHLIC?

14     A.   No.

15     Q.   Did you undertake an analysis to determine of

16 those 120 how many actually even involved PHLIC?

17     A.   There were 60 that were for PHLIC.

18     Q.   In connection with those 60 escalated issues,

19 did you undertake an analysis of what the root causes of

20 those escalated issues were?

21     A.   Yes.

22          MR. VELKEI:  I would like to introduce as

23 Exhibit next in order a one-page document entitled,

24 Final Issue Category.

25          THE COURT:  We will just mark this 5254.
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 1          (Exhibit 5254 marked for Identification.)

 2 BY MR. VELKEI:

 3     Q.   Do you recognize what has been marked as

 4 Exhibit 5254?

 5     A.   I do.

 6     Q.   Could you explain what is reflected there?

 7     A.   5254 is a summary of 5253.  It summarizes off

 8 the final column in 5253 called final issue category.

 9 It is a simple pivot table and count.  It basically

10 summarizes the 60 PHLIC issues.

11     Q.   What conclusions do you draw from this

12 document?

13     A.   Several conclusions.  We have more than 300

14 hospitals and more than 58,000 providers in our network

15 at this time, and we have 60 issues escalated by the

16 California Medical Association.  And the top four

17 reasons are listed here.

18          The first is there were ten contract reloads.

19 There were eight complaints related to claims

20 processing.  There were eight inquiries for new

21 negotiation of contract.

22     Q.   Let me just stop you there.  Has anything wrong

23 or any mistake happened in the context of those

24 particular inquiries?

25          MR. STRUMWASSER:  Which one?
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 1          MR. VELKEI:  The third row, "new contract

 2 desired."

 3 BY MR. VELKEI:

 4     Q.   Put differently, what is being requested or

 5 what is the nature of the issue there?

 6     A.   The provider is asking to renegotiate their

 7 rates.  That is normal course of business in our

 8 industry.

 9     Q.   Continuing down from there.

10     A.   There were eight inquiries related to our fee

11 schedules.

12     Q.   What does that mean?

13     A.   I think Elena McFann or someone closer to this

14 would probably need to explain the specifics.  But as I

15 read through 5253, it looked like there were questions

16 about the fee schedules.

17          Sometimes the closure letter was yes, here is

18 your fee schedule and we are paying to your fee

19 schedule, and other times it was we have reprocessed to

20 the correct fee schedule.

21     Q.   Continue downward.

22     A.   The next one, the fifth line, our demographic

23 updates where the provider is providing us with

24 additional information about their practice, and there

25 were seven of those.
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 1     Q.   Just to sum up, does this document reflect the

 2 reasons for the escalated issues specific to PHLIC

 3 during the Fall of 2006 through the end of '07?

 4     A.   It does.

 5     Q.   Now, I know we are getting close to the lunch

 6 break, so just a few additional questions.

 7          There have been accusations that United and

 8 PacifiCare in the process of recontracting threatened

 9 and intimidated doctors into signing at discounted

10 rates.

11          Are you aware of any such tactics?

12     A.   No, we did not threaten providers to sign

13 rates.  Providers are free to say no to our offers.

14     Q.   What were United and PacifiCare's objectives?

15     A.   Our objectives were to ensure that a California

16 person seeing those physicians June 22nd, 2006 and prior

17 could still see them as in network after June 22nd,

18 2006.

19          Simply, it was keeping the cost of healthcare

20 for a million people who live in California as low as

21 possible.  That was our objective.

22     Q.   In your opinion, did United achieve competitive

23 rates?

24     A.   We did not achieve competitive rates.

25     Q.   At the end of the recontracting efforts, did
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 1 you undertake an evaluation to determine how United's

 2 rate structure compared to PacifiCare post CTN

 3 recontracting?

 4          MR. STRUMWASSER:  Objection; ambiguous.  Are we

 5 talking about rates paid to providers or its rates for

 6 insurance to the customers?

 7          MR. VELKEI:  Rates paid to providers.

 8          MR. STRUMWASSER:  Thank you.

 9          THE WITNESS:  Our healthcare economics team

10 compared the price point available under PacifiCare

11 contracts to the price point available under United

12 contracts that were negotiated in the 2006 timeframe and

13 the United network cost more than the PacifiCare

14 network.

15 BY MR. VELKEI:

16     Q.   Focussing on that last column, at the end of

17 the day, after this process was done and the dust had

18 settled, was there a net benefit to the PacifiCare

19 members, and if so, what was it?

20     A.   There were many benefits.  The network was

21 large.  It gave us an opportunity to potentially serve

22 more people in the Northern California arena and it kept

23 our million California members on the United side able

24 to access the care they had been receiving via CTN.

25          MR. VELKEI:  Your Honor, this would be a good
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 1 time for the lunch break.

 2          THE COURT:  Return at 1:30?

 3          MR. VELKEI:  Sounds good.

 4          (Luncheon recess.)

 5          MR. VELKEI:  5252, I have now given a new copy

 6 with corrected Bates numbers.  Apologize for

 7 any inconvenience.  That's Bates numbers PAC866927

 8 through PAC866953.

 9          Then we have a corrected 5253, PAC866914

10 through 917.

11          Finally, what is 5254 with a Bates designation

12 PAC866913 and it is just the one page.

13          THE COURT:  We can go ahead with the witness.

14 BY MR. VELKEI:

15     Q.   I wanted to go back, if we could, to some

16 testimony prior to the break, and this was with respect

17 to constraints on pricing imposed by the Department of

18 Justice in the context of the CTN recontracting.

19          Can you explain a little more what you were

20 talking about there.  What constraints were imposed by

21 the Department of Justice and what were the

22 circumstances surrounding it?

23     A.   As part of the federal antitrust review and the

24 approval to merge, the Department of Justice required

25 United and PacifiCare to walloff all of its information
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 1 around provider contract rates that United had from

 2 using the rental network for five years.

 3     Q.   What was the concern of the Department in that

 4 regard?

 5     A.   The Department was trying to encourage free

 6 marketplace contracting.  They were concerned that the

 7 pricing information would be used and that would be in

 8 the spirit of antitrust.  I am not really sure how to

 9 say it.

10     Q.   Anti-competitive?

11     A.   Anti-competitive.

12     Q.   So what form did that mandate take, if you

13 know, was there some kind of order?

14     A.   It was the condition of the approval.  I am not

15 sure of the form that it took.  I assume it was all in

16 writing.

17     Q.   What was the practical effect on the Company in

18 terms of recontracting for those GAP providers that had

19 been part of CTN but were not part of PacifiCare?

20     A.   It meant that when we were approaching a

21 Medical Group or an individual M.D., that we were doing

22 so with an offer that was completely independent of any

23 CTN negotiation.  That starting negotiation was

24 information relating to the type provider and service

25 locations of the provider.
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 1     Q.   Now, why was that a problem, Ms. Berkel?

 2     A.   It really isn't a problem, other than providers

 3 were upset that the offers were not equal to the CTN

 4 prices.

 5     Q.   Realistically speaking, didn't the folks that

 6 were engaging in the recontracting efforts have some

 7 sense of what the pricing was in a particular area?

 8     A.   Well, no.  So we added resources from across

 9 the country to work through these negotiations.  So

10 people who were assisting might not know the nature of

11 what Sacramento pays its individual physicians.

12     Q.   And in your opinion did, in fact, the

13 constraints on pricing impact United and PacifiCare's

14 ability to conduct a smooth transition to a new network?

15     A.   Yes.  I mean providers were unhappy and

16 probably weren't fully aware of the federal prohibition

17 to have that information in our opening offers.

18     Q.   Was United, in fact, able to sign up, execute

19 new contracts with all these providers prior to

20 June 23rd, 2006?

21     A.   Of the 9,000 physicians that we added, many of

22 those contracts were negotiated and completed after

23 June 23rd.

24     Q.   What was the reason?

25     A.   Well, contract negotiation is not something
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 1 that happens in a short amount of time.  It is complex.

 2 Presuming that the provider reads the contract and

 3 intends to negotiate the contract, it does take time for

 4 them to propose that change and for the company to react

 5 to it.  And when you think about adding 9,000 physicians

 6 at one time, to think that we were going to accomplish

 7 that in 180 days would have been more than ambitious.

 8     Q.   What was the effect on the members from those

 9 providers not being recontracted by June 23rd, 2006?

10 Putting aside what the Company may have done to address

11 that impact, but what was the effect of those providers

12 not being signed up as of June 23rd, 2006?

13     A.   So if a member saw the same physician they had

14 seen early in the year, say early July, and the contract

15 still had not been entered into, the member is going to

16 have more financial responsibility for those services

17 because the provider is non-contracted.

18     Q.   And treated as non-par?

19     A.   Non-par claim payment, which means the member

20 has a higher amount of financial responsibility.

21     Q.   In your opinion, if the provider had not been

22 recontracted, would it be appropriate to adjudicate the

23 claim as non-par?

24     A.   Right.  At the time the provider is non-par and

25 that is the appropriate adjudication.
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 1     Q.   You mentioned before the lunch break that the

 2 Company did not want to impact its members in a way that

 3 would cause them to spend more money for the same

 4 healthcare.

 5          So how did United PacifiCare propose to deal

 6 with that problem?  What did they do to try to mitigate

 7 that impact?

 8     A.   So we contracted with these providers even

 9 though it was after June 23rd.  The effective date of

10 those negotiations went back to June 23rd, 2006.

11     Q.   Meaning the contracts were made retroactive?

12     A.   The contracts were allowed to be retroactive.

13     Q.   What was the Company's policy in agreeing to

14 make provider's contracts retroactive?

15     A.   Retroactive contracts require network

16 management, senior management approval.  And we do

17 everything we can to encourage a provider to take a

18 prospective effective date in our normal contracting

19 cycle.

20          But it is our experience that for various

21 business purposes, both the business of the provider as

22 well as on behalf of our members, that there are cases

23 where retroactivity is appropriate and we do it.

24     Q.   Why does the Company not agree to make

25 contracts retroactive absent a series of treatment?
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 1     A.   We want to pay the claim correctly the first

 2 time, and it's in these scenarios it makes it look like

 3 we didn't.

 4     Q.   Meaning what?

 5     A.   So when a contract is loaded retroactive, we

 6 rework the claim to pay as par.

 7     Q.   Is there a cost to the Company associated with

 8 that?

 9     A.   Yes.  Any time you do something more than once

10 it is expensive.  It does costs money to adjudicate a

11 claim a second time.

12     Q.   Just so we are clear, Ms. Berkel, the Company's

13 decision to make these contracts retroactive, were they

14 obligated to do so?

15     A.   We could have contracted with a prospective

16 effective date, so we weren't obligated at all.  We felt

17 it was in the best interest of a million California

18 citizens to provide them the same continuity, the

19 provider and the same par benefits as they had

20 June 22nd, 2006 and prior.  It was the right thing to do

21 for a million people.

22     Q.   Have you heard of the term "retroload"?

23     A.   I have.

24     Q.   Can you explain what that is and how that

25 relates to the subject matter that we are discussing.
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 1     A.   I would like to give an example after I give

 2 the definition.  The word "retroload" means a contract

 3 provision and its pricing terms are loaded after the

 4 beginning date of the contract.  It's retroactive.

 5          So, for example, a provider has received a

 6 contract from United, has agreed to that pricing

 7 mechanism, signs it.

 8          Let's say they sign it April 27th.  They drop

 9 it in the U.S. mail.  We receive it on April 30th.  The

10 Company makes its signing of it May 1st, May 2nd.  It

11 drops the copy back to the provider with a welcome kit.

12          But a physician contract generally has a 30-day

13 loading time.  So perhaps that particular contract is

14 not loaded until May 15th.  And let's just say in that

15 particular scenario, the contract was intended to have

16 an April 1st effective date.  In that situation, there

17 is a month and a half of retroactivity, April 1st to the

18 load date of May 15th.

19     Q.   Why does it take approximately 30 days to load

20 a contract?  Why so long?

21     A.   There are other items being checked.  The

22 provider credentialing is reviewed.  The contract goes

23 through a summarization.  Perhaps a fee schedule needs

24 to be built if the provider is insisting on something

25 that isn't standard.
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 1          There are a number of steps that happen.  And

 2 then it reaches the unit that actually does the loading

 3 of the contract and there are steps that take place

 4 including a quality review of the load.

 5          So all of that just adds some time to it.  It

 6 is a manual input into our systems.

 7     Q.   Given the number of contracts that we have been

 8 discussing, did that 30-day estimate get longer in some

 9 cases?

10     A.   When you have the peak that the CTN transition

11 gave us, it did take longer in some situations.

12          The majority of these 9,000 physicians that

13 were added and the 66,000 or so that were retroactive,

14 more than 60 percent of them were loaded between 30

15 days.

16          So the majority did go within the bounds of our

17 normal business processing.

18     Q.   With respect to the volume of and the peak that

19 you described, why didn't United PacifiCare just hire

20 more people to do the contract loading?

21     A.   There were additional resources put to bear to

22 this, but there are a lot of steps happening along the

23 way.  And you don't hire for a one-time peak in volume

24 that you really have no way of predicting how and when

25 they are going to come in.
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 1     Q.   Is there a level of training and experience

 2 that is required to properly load a contract?

 3     A.   Of course.  All of the technical skills,

 4 computer access, training, understanding the screens

 5 that are used, all of the various contracting types add

 6 complexity to a load.

 7          So an anesthesiologist load looks different

 8 than a chiropractor load looks different than a medical

 9 doctor load.  That requires training.

10     Q.   In the course of your analysis in these

11 proceedings, Ms. Berkel, have you had an opportunity to

12 evaluate the impact on PHLIC as a result of PHLIC claims

13 handling?

14     A.   Yes, I have.

15     Q.   Can you tell me just generally what that impact

16 was?

17     A.   Of all of the physicians that we added, there

18 were about 600 that actually had claims and they had

19 about 2,300 claims.

20     Q.   Does it surprise you that the number is

21 relatively low under the circumstances?

22     A.   It doesn't surprise me because these physicians

23 were in Northern California and PHLIC didn't have a

24 substantial amount of membership in Northern California.

25     Q.   Do you recognize this document, Ms. Berkel?
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 1     A.   I do.

 2     Q.   Can you explain what is going on here?  There

 3 are two columns that are set forth.  Can you explain

 4 first of all what those two columns are and then walk

 5 through the different rows.

 6     A.   So we have summarized all of the contracts that

 7 have happened in two different timeframes for

 8 physicians.

 9          So the first column begins January 1st, 2006

10 and it extends to March 31st, 2007, which encompasses

11 the CareTrust Network transition in June of '06.

12          The second column gives a comparable timeframe

13 that didn't have the CTN transition in it, and it is

14 April 1st, 2006 to November 30th, 2007.

15     Q.   "Total physician contracts," is this new

16 contracts, renewing contracts, all of the above?

17     A.   The first line says "Total physician

18 contracts," is any new and renewing physician contracts

19 in the timeframe.

20     Q.   That would reflect that during that period

21 there were 9,461 contracts that were negotiated?

22     A.   Yes.

23     Q.   And then the "2,991" reflects what?

24     A.   That number is the number that were loaded

25 prior to their effective dates.
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 1     Q.   Then it looks to me the 6,470 corresponds to

 2 the number of contracts that were loaded after the

 3 effective date?

 4     A.   Yes.

 5     Q.   And the 68.4 percent reflects what?

 6     A.   It is the retroloads of 6,470 divided by the

 7 total, 9,461.

 8     Q.   I understood from your testimony that in the

 9 process of attempting to evaluate the impact on PHLIC,

10 you looked at what doctors were impacted with PHLIC

11 claims.  Can you explain that process of understanding

12 of the 6,470 physicians, which ones had PHLIC claim

13 impact?

14     A.   We took that entire list, and in using their

15 tax identification --

16     Q.   "Entire list" meaning?

17     A.   The list that had the 6,470.  And we looked for

18 how many of those actually had any claims with PHLIC.

19     Q.   How did you do that?  How were you able to

20 identify those that did?

21     A.   We used the tax identification number and

22 matched it to the information in the RIMS system.

23     Q.   How long did that process take, just out of

24 curiosity?

25     A.   It was an intense process.  A couple of weeks.
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 1     Q.   Then the conclusion was that of the 6,470

 2 contracts, how many had claims involving PHLIC?

 3     A.   606.

 4     Q.   Once that number was derived, what was the next

 5 step in evaluating what, if any, claims were impacted

 6 during this period?

 7     A.   We looked -- in the course of all of our

 8 reprocessing for retroactivity, the San Antonio team

 9 reworked them.  So we looked at how many of those claims

10 actually had a rework associated with them.  And that

11 was 2,666 claims.  We had originally paid about $211,000

12 and we made additional payments of 89,191.  We did find

13 instances where we had overpaid and that is not deducted

14 from the 89,000 there.

15     Q.   What resulted in the additional dollars being

16 paid in connection with these claims?

17     A.   The fact that we are now paying at a higher

18 benefit level at a contracted rate generally resulted in

19 an additional payment and less member responsibility.

20     Q.   Just so the record is clear, at the time these

21 claims were initially adjudicated as non-par, had the

22 Company properly adjudicated those claims?

23     A.   Yes.  To the extent that there was no

24 contracts, the non-par adjudication was correct.

25     Q.   So from your perspective was anything improper
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 1 done in the context of this process CTN and PHLIC claims

 2 handling?

 3          MR. STRUMWASSER:  Vague as to "improper."

 4          MR. VELKEI:  Improper, by the way, as to the

 5 Company.

 6          MR. STRUMWASSER:  Vague as to "improper."

 7          THE COURT:  Do you understand the question?

 8          THE WITNESS:  Can you repeat the question,

 9 please?

10 BY MR. VELKEI:

11     Q.   We talked about the initial adjudication as

12 being appropriate.  My question to you, in your opinion

13 had the Company done anything wrong in connection with

14 this process of initially adjudicating the claims and

15 then reworking them?

16          MR. STRUMWASSER:  If it is now instead of

17 improper wrong, it is either vague as to wrong or

18 irrelevant.

19          THE COURT:  Do you understand the question?

20          THE WITNESS:  I think so.

21          THE COURT:  I will allow it.

22          THE WITNESS:  When we initially adjudicated

23 these claims we used all of the information that was

24 available in the RIMS system at the time.  So to the

25 extent that those claims were non-par, that's because we
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 1 didn't have a fully executed contract that had made it

 2 through our loading process.

 3          So in the industry we have many instances of

 4 this, even outside of a one-time unprecedented

 5 transition like CTN.  It happens day in and day out.

 6          And we do the right thing and we get it right

 7 for our members and providers, and that is normal

 8 industry practice, and I don't think we did anything

 9 wrong.

10 BY MR. VELKEI:

11     Q.   Going to the next column, can you explain what

12 is reflected there and why you have included that column

13 in this particular slide?

14     A.   So we are not going through anything unusual

15 like adding 9,000 physicians.  In this eight-month

16 timeframe, we are recontracting with many physicians to

17 move them to United standard paper.

18          So the volume is still high, but we are doing

19 everything we can to make that new dates prospective and

20 the data says that.

21          We added -- we renewed and added 5,076

22 physicians in eight months.  5,000 of them were loaded

23 prior to their effective date.  Only 76, less than

24 2 percent, were added retroactively.  And of the 76, 70

25 had no claims.  Six providers had 50 claims, and we made
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 1 an additional payment of $1,081.

 2     Q.   Is this the total impact to PHLIC as a result

 3 of this particular issue?

 4     A.   Yes, it is.

 5     Q.   I would like to switch gears and talk about the

 6 process of claims handling.

 7          Just generally speaking, Ms. Berkel, is the

 8 process of claims handling a straightforward one?

 9     A.   No, of course not.  Claims adjudication is very

10 complex.  I am sure many in the room have experienced

11 something similar to issues we are talking about here in

12 their lifetime.

13     Q.   We have seen something like this before, Ms.

14 Berkel, I think with Ms. Vonderhaar, but there are

15 additional levels of detail that you have included to

16 this particular presentation.

17          I would like to, if you can, sort of walk us

18 through the steps to process a claim under the PPO model

19 which is at issue here.  First of all, do you recognize

20 the slide?

21     A.   I do.

22     Q.   Do you recognize this as well?

23     A.   I do.

24     Q.   In very general terms, can you describe what

25 these two slides reflect?
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 1     A.   It is how a PPO claim flows through the

 2 organization for adjudication.

 3     Q.   At the very basic level, what are the two ways

 4 claims are processed in the PPO system?

 5     A.   Two ways they are received, you mean?

 6     Q.   Two ways they are received.

 7     A.   We receive claims via the U.S. mail and we also

 8 receive claims via EDI.

 9     Q.   Focussing on the piece that we refer to as the

10 paper mail, the first row refers to mail received.  Can

11 you describe very generally what is happening at this

12 stage?

13     A.   So the mail is separated into two categories

14 initially.  This is a category of, oh, this is a

15 physician claim, a hospital claim, this is a claim, or

16 it is not a claim and it is some other correspondence.

17     Q.   At this particular stage -- I know this slide

18 refers to PPO claims processing.  At this particular

19 stage, is this the process which affects all of the

20 legal entities, including the HMO, PPO and other

21 products?

22     A.   Yes.  This the legal companies of PacifiCare

23 and United.

24     Q.   So that we can understand better the volume of

25 paper that is coming through the doors at the outset, we
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 1 can focus on the period of the 2007 MCE.

 2          What was roughly the volume of paper claims

 3 that were being received at the outset in connection

 4 with the PPO product?

 5     A.   Just for PPO?

 6     Q.   Just for PPO.

 7     A.   So for PPO it was probably 100,000 to 120,000,

 8 and I would say about 55 to 60,000 of those were PHLIC.

 9     Q.   Meaning the rest were for PLAC or outside of

10 California?

11     A.   Right.

12     Q.   Did we take the total PPO product which would

13 include both PHLIC and PLAC, how many claims were coming

14 in via paper?

15     A.   Fifty, 55,000 a month.

16     Q.   That is just for PHLIC or both?

17     A.   PHLIC.

18     Q.   And if we add PLAC to that, meaning PPO outside

19 of California?

20     A.   About double.

21     Q.   So we are up to 110,000?

22     A.   Yes.

23     Q.   If we add in the HMO products, roughly how many

24 paper claims were coming in on a monthly basis during

25 the MCE period?
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 1     A.   Well, I think in total we were receiving

 2 anywhere from 250,000 to 300,000 pieces of paper a

 3 month.

 4     Q.   Just on the HMO?

 5     A.   In total I think.

 6     Q.   So your estimate is approximately 250,000 paper

 7 claims were being received per month during the 2007 MCE

 8 period?

 9          MR. STRUMWASSER:  Objection; misstates her

10 testimony.

11          THE COURT:  Sustained.

12 BY MR. VELKEI:

13     Q.   Forgive me.  I somehow didn't understand what

14 everybody else did.

15          Can you sort of quantify for me how many claims

16 were coming in per month including the PPO products and

17 the HMO products during the 2007 MCE period?

18          THE COURT:  Paper claims?

19          MR. VELKEI:  Paper claims.

20          THE WITNESS:  250 to 300,000 a month.

21 BY MR. VELKEI:

22     Q.   If we add to that paper correspondence, how

23 much more volume would there be on a monthly basis

24 during the 2007 MCE period?

25     A.   Well, my estimate would be that the
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 1 correspondence for all of PacifiCare was in the 100,000

 2 range.

 3     Q.   Per month?

 4     A.   Per month.

 5     Q.   I don't want to put words in your mouth or

 6 misstate anything here.  So if we add in the paper

 7 correspondence for HMO, PPO during the MCE period, what

 8 are we talking about in terms of volumes of paper on a

 9 monthly basis?

10     A.   300,000 documents.

11     Q.   Per month?

12     A.   Per month.

13     Q.   When all of that paper comes in the door, what

14 is the first step that has to be made before anything

15 gets processed?

16     A.   For just the correspondence?

17     Q.   Where there is now 350,000 pieces of paper that

18 come in let's say March of 2007, what is the process to

19 sort it, understand where it goes?

20     A.   So we use P.O.  Boxes, and to the extent the

21 P.O. Box is a claim, it is an easier sort because it

22 will probably just have claims in them.  But if there

23 are non-claims, they are set in a correspondence file.

24 I don't know if that is literally.  And then the

25 correspondence is broken down further after that.
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 1     Q.   So correspondence goes toward DocDNA, do you

 2 see that process?

 3     A.   Yes.

 4     Q.   Is that the process you are describing?

 5     A.   There is a full flowchart with an arrow between

 6 those two boxes, but yes.

 7     Q.   The first step is to sort between

 8 correspondence and claims; is that correct?

 9     A.   Yes.

10     Q.   Once that process has happened, what's the next

11 step?  I understand that because of the P.O. Boxes the

12 claims are all sorted between the legal companies?

13     A.   To some extent.  And provider disputes has its

14 own P.O. Box.  So some things are already pretty sorted.

15     Q.   What do you mean?

16     A.   Somebody could use the wrong P.O. Box.

17     Q.   Is there a process to check if that happens?

18     A.   Yes.

19     Q.   What is that process?

20     A.   It is routed to its appropriate location.

21     Q.   Once it's routed if we go to paper claim that

22 says EDE, what does that mean?

23     A.   It is a synonym for paper.

24     Q.   I think we got to the first step which is

25 claims sorted by P.O. Box and form type.  Is that what
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 1 you were referring to just a moment ago?

 2     A.   Yes.  And the form type means we separate

 3 physical claims from hospital claims.  They are two

 4 different forms.

 5     Q.   Is there a manual process or is this being done

 6 by computer?

 7     A.   No, it's manual.

 8     Q.   Once the claims are sorted by P.O. Box and form

 9 type what happens next?

10     A.   They are sent for imaging.  And then Lason, our

11 vendor, uses the image and keys the claim.

12     Q.   We have heard a lot about Lason during the

13 course of this proceeding.  What pieces of this does

14 Lason manage or control?

15     A.   They receive the mail, they open the mail, they

16 sort the mail.  They sort the correspondence into

17 further refined buckets.  They image the paper claims,

18 and they key the paper claims and the quality review of

19 the keying of the claims.

20     Q.   That vendor is Lason?

21     A.   Yes.

22     Q.   Once that happens, it says "Vendor digitally

23 images data enters claims."  What does that mean?

24     A.   So if the claim is a physician claim, they take

25 all of the boxes from the image of the standard industry
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 1 recognized physicians claim form and they key it into

 2 RIMS.

 3     Q.   And then what is the next step?  There is kind

 4 of a broken arrow there and I am not sure what that

 5 signifies.

 6     A.   The batch of key claims is loaded not one by

 7 one, but in total for the keying of the day.

 8     Q.   It says "Images and data return to PHS (ADHOC

 9 Imaging only)".  Can you describe what is going on

10 there?

11     A.   It means the claims image is available in our

12 claims processing ad hoc tool.  So if the examiner wants

13 to see the paper copy, they can view it.

14     Q.   Once this process in the first three rows

15 happens, what then is the next step?  Again, we are

16 focussing just on the paper claims.

17     A.   So there are a number -- now I am in the fourth

18 row down.  There are a number of adjudication decisions

19 that need to be performed.  So eligibility records are

20 located.

21     Q.   When it says "Claim Exchange Logic and Routing

22 Rules," what is that?  We have heard reference to claims

23 exchange.

24     A.   Claims exchange sits in front of the actual

25 adjudication engine and is the location where all of
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 1 these validation steps occur.  It is a part of RIMS.  It

 2 just sits in front of it.

 3     Q.   Can you describe what is being reflected with

 4 these bullet points below?

 5     A.   So if a claim comes in for Sue Berkel, the

 6 question is did she have a policy in place on that date

 7 of service.  Is she eligible.  And a second step is, she

 8 got a nose job, is that a covered benefit?  No, not

 9 eligible.

10     Q.   Is this process of checking eligibility and

11 provider matching, is it all automated or are there

12 manual components to it?

13     A.   We work to have as much of it automated as

14 possible, but if we are unable to systematically perform

15 the step, then a claims examiner will attempt the same

16 work manually.

17     Q.   All right, Ms. Berkel, would you continue.

18 "Claim Code Validation," what does that mean?

19     A.   Let's do provider matching first.  So we are

20 matched to a provider and we are looking for a match on

21 tax identification number, service address and their

22 name.  And that to the extent the provider has a

23 contract for that date of service will tell us what the

24 pricing mechanisms were.

25     Q.   What if there is not a match within the system?
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 1     A.   And there is not a manual match as well?

 2     Q.   The system says no match, what would be the

 3 next step then in trying to determine what is going on?

 4     A.   Then there are steps -- two steps of matching.

 5 A second match is attempted, and if we can't find a

 6 contract record and for sure we are not matching to a

 7 non-contract record, then we will ask our network

 8 management folks to take a look and see if we can have

 9 them find a right match.

10     Q.   The second process you described, where the

11 system doesn't provide a match and it then goes to a

12 second process.  What is that process, is that the

13 manual process?

14     A.   Yes.

15     Q.   How does that work?

16     A.   Since we are trying to locate whether or not

17 the record is par, if a provider changes how they use

18 it, the spelling of the name and they go from LLP to

19 LLC, sometimes things won't match and we will have to

20 update our records to see how provider billing is

21 working.  So that takes a human to think those through

22 to do those comparisons.

23     Q.   If there isn't a match at the claims exchange

24 part level, does it go into one of these queues or are

25 we still not at that point yet?
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 1     A.   It would flow into -- it is either ready for

 2 production or it falls into we have an error to correct,

 3 manual pricing to do or other work to get it through the

 4 adjudication process.

 5     Q.   Each of those workflow queues that is described

 6 there, are those manual processes once it reaches that

 7 stage?

 8     A.   Not necessarily production.  That is just a

 9 pass through then to the next row.  The other ones would

10 require a claims examiner assistance.

11     Q.   So I think we were just finishing with provider

12 matching.

13     A.   Yes.

14     Q.   What is the next step that has to happen at

15 claims exchange process?

16     A.   So say the claim billed for three different

17 services, are all of those billing codes valid.  Does it

18 really correlate to some procedure that is recognized

19 from an industry perspective.

20          And then we to the extent the procedures relate

21 to a fee schedule because it is a physician service,

22 then it would look for the price from the fee schedule,

23 and that is happening in two different locations here.

24          We'll get to the other part where the match to

25 the fee schedule is automated.  But there could be
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 1 manual pricing, which is this queue over here.  Someone

 2 is looking for the price.

 3     Q.   Can you give an example of when there would be

 4 manual fee schedule pricing?

 5     A.   Well, perhaps the procedure isn't within the

 6 fee schedule, so then default pricing would apply.  So

 7 the contract gives a fee schedule.  It also says if it

 8 is not on the fee schedule, we will pay "X."  Usually it

 9 is a percentage of bill charges.  There are certain

10 things like anesthesia, et cetera, that don't fall into

11 the fee schedule.

12     Q.   Do all the steps that are reflected in this

13 Claims Exchange Logic box have to be gone through before

14 the claim can go to the next step?

15     A.   Yes.

16     Q.   The QicLink directory routing, what is it

17 routing?

18     A.   It is just talking about this other rectangle

19 box here, which is, okay, now get it ready to go and you

20 will see when we get to page 2 what directory of QicLink

21 and that usually drives by the label.

22     Q.   Finally, general claims inquiry?

23     A.   So if somebody calls our customer service

24 number and has a question about the claim, the claim

25 is -- the customer service people trigger that claim to
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 1 be recognized in ORS.  We have people that work the

 2 claims exchange queue and daily look at things in the

 3 customer service ORS queue.

 4     Q.   What is an ORS queue?

 5     A.   It is a tool.  It is a customer service tool

 6 that tracks our to-do list around members and provider

 7 phone calls.

 8     Q.   Just so the record is clear, are all of these

 9 processes all related to processing a PPO claim?

10     A.   Yes.

11     Q.   Follow the arrow to this box, Claim Exchange

12 Workflow queues.  Can you describe what is reflected

13 there?

14     A.   If the system does all of the logic, it is

15 going to flow straight into production and is ready to

16 go to the next step.  If it only is missing price, it

17 will go into Manual Pricing.  If it looks like there is

18 something wrong with how the claim has been received in,

19 perhaps the procedure code isn't validated, we are

20 expecting a completely numeric billed procedure but

21 there is an alpha character in it, it will go into Error

22 Corrections queue to see if somebody can figure out what

23 happened and then there is always the other.

24     Q.   I think we had some testimony about which of

25 these processes were manual and which weren't.  Can you
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 1 identify within the workflow queues box which of those

 2 processes are manual and which aren't?

 3     A.   I think that Production most of that is

 4 systemic.  I still think that some could be in Error,

 5 Manual and Other.  And once they are resolved there,

 6 they go back to Production.

 7     Q.   How about the other three?

 8     A.   Those all require human intervention.

 9     Q.   If we could then go to the next row, can you

10 just explain what is being reflected here.

11     A.   So inpatient and outpatient claims don't price

12 from fee schedules.  They generally price from

13 algorithms defined in the contract.  We use a vendor to

14 help us with those mathematical pricing calculations.

15          So to the extent a claim needs to go through

16 that pricing mechanism, this is the big rectangle there

17 saying, hey, we sent it to our outside vendor to help us

18 with that calculation of what is owed.  The vendor is

19 called HNS.

20          We also have other tools within United which

21 aren't used for PHLIC called ppoOne.  So if it falls

22 within that pricing mechanism, it goes through that

23 additional step.  If it doesn't, it just goes into RIMS.

24     Q.   Can you give me an example of when that would

25 occur?
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 1     A.   You have a member at USC and they have been in

 2 there 20 days and a stop loss provision impacts how we

 3 pay that inpatient stay of 20 days, that claims goes to

 4 a pricing vendor.

 5     Q.   What is a stop loss provision?

 6     A.   It is a complex way of determining the way we

 7 pay for every day the person was admitted.

 8     Q.   Then once it has gone through that process,

 9 either through this vendor or automatical goes to

10 QicLink, what is QicLink RIMS?

11     A.   It is moving from Claims Exchange into the full

12 QicLink application of RIMS.

13     Q.   Before we move to that next step.  In this

14 large rectangle here, it says, "Claims Exchange Central

15 Server.  Claims are routed daily for vendor pricing,"

16 what is being captured here?  What is the Claims

17 Exchange Central Server?

18     A.   So every day in Claims Exchange, it is looking

19 for claims that are ready to be sent to the pricing

20 vendor.

21     Q.   And the turnaround time 95 percent within 24

22 hours, 95 percent within 48 hours, what does that

23 reflect?

24     A.   It is just the performance standard we have for

25 HFS to give us the adjudication value back.
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 1     Q.   So we get to QicLink and then what happens, Ms.

 2 Berkel?

 3     A.   We go to page 2.  So we take QicLink, and based

 4 on what legal company the member belongs to, it routes

 5 to a directory of mailbox queues.  We talked about that

 6 a few minutes ago.  The black square around PPO

 7 directory 11, which has the PHLIC claims in it.  The

 8 rest are other legal companies.

 9     Q.   If you look at the bottom box, Sample Mailboxes

10 for directory 11, within directly 11, does that mean

11 there are a number of mailboxes?

12     A.   It does.

13     Q.   How are claims routed from directory 11 to the

14 various mailboxes that are reflected there?

15     A.   They are routed based on what the nature of the

16 claim is.  If it is a straight forward claim, it goes to

17 CP1, it is called California Default.

18          If it is a claim for durable medical equipment,

19 which has another pricing mechanism, it is CP2.

20          If it is coordination of benefit claim because

21 perhaps PHLIC is secondary to another carrier, it goes

22 to CP3.

23          If it needs an additional provider match

24 review, it goes into a mailbox.  If the claim is related

25 to transplants, transplants have unique pricing.
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 1          If it appears and meets certain criteria that

 2 there might be provider fraud, it moves to a special

 3 investigation unit.

 4          If it is a claim that we have received an

 5 appeal on, whether that be a phone appeal or a written

 6 provider dispute, it goes into the rework mailbox.

 7     Q.   How are the claims sorted within directory 11,

 8 is that a manual process or an automatic process?

 9     A.   You know, I believe that it is both.

10     Q.   Now you mention I think -- and I hope I didn't

11 misstate what you said -- if it is a straightforward

12 claim, it goes into which mailbox?

13     A.   The first one, CP1.

14     Q.   What do you define as a straightforward claim?

15     A.   It is not any of the others.

16     Q.   Who decides in a coordination of benefits case,

17 is that coded to reflect that or how is it determined

18 that it needs to go into that particular mailbox?

19     A.   There are many, many ways.  First off we might

20 know from the enrollment form that we are secondary.  So

21 when that member joined, that information might be

22 provided in our employer group and in our system, or it

23 is coming in because we have asked for additional

24 information on the presence of other insurance.

25          So when we receive that information, it gets
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 1 routed to this particular mailbox or it could be a phone

 2 call that we receive.  Sometimes it is as simple as the

 3 provider told us we were secondary and provided

 4 everything that we needed in the first place.

 5     Q.   And now it looks like we are coming toward the

 6 end of this slide.  It says "System auto-adjudicates

 7 claim, Examiner manually adjudicates claim".  Can you

 8 explain what is going on there?

 9     A.   If all pricing -- whether it be fee schedule,

10 default rate, DME, anesthesia, inpatient, outpatient, if

11 all that can fly through the system systematically, the

12 system will carry out the adjudication for payment.  It

13 will apply the benefits.  It will calculate the member

14 responsibilities.  It will calculate the payment.  It

15 will do everything.

16          And if any step along the way it is not as

17 straightforward as that, then a claims examiner

18 intervenes.

19     Q.   Roughly what percentage during the MCE period

20 of the claims were auto-adjudicated verses having to be

21 manually adjudicated?

22     A.   You know I am estimating here.  I do not really

23 recall.  Historically our PPO claims have not had a high

24 degree of auto-adjudication.  So I want to say about

25 50 percent are auto and 50 percent are manual.  I may be
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 1 a little off.

 2     Q.   Once that adjudication process happens, we hit

 3 this green box, and what happens the rest of the way?

 4     A.   So the claim is fully adjudicated.  And I don't

 5 know that I have really been specific, but if a member

 6 is not eligible, then the claim is denied.  Or if we

 7 don't have enough information then there is an

 8 adjudication saying here is what we need.

 9          So there are a number of outcomes to this, but

10 there is a nightly file produced of everything that is

11 completed in the entire adjudication process.  And that

12 file is sent to our affiliate Duncan.  And Duncan prints

13 both the explanation of benefit for the member mailing

14 and the explanation of payment for the provider mailing.

15 Prints it, stuffs it in an envelope, stamps it and gets

16 it to the Post Office.

17     Q.   If we could, go back to slide one to close the

18 loop on slide one on a couple additional pieces.

19 Electronic claims, if you kind of follow the arrow.  It

20 looks like it goes straight to Claims Exchange Logic.

21 Can you explain that?

22     A.   So an industry practice is for providers to use

23 billing services and clearinghouses that help send their

24 claims to all of their various carriers their patients

25 use.
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 1          So PacifiCare and United receive EDI claims

 2 from many clearinghouses throughout the day, and those

 3 claims go through our systems are validated as being

 4 complete and route to the engine that the member is

 5 associated with.

 6     Q.   Is the EDI process a more efficient process?

 7     A.   Absolutely.

 8     Q.   Why is that?

 9     A.   Well, you can see all of the other things that

10 don't have to happen.  We don't have to open mail, sort

11 the mail, image the mail, key the mail, test the quality

12 of the keying.  It is extremely efficient.  We pay

13 clearinghouses to send us claims EDI.

14     Q.   Does United PacifiCare encourage providers to

15 utilize their mechanisms?

16     A.   We do.

17     Q.   During the 2007 MCE period, what percentage of

18 the claims were processed via paper mail verses EDI?

19     A.   Let me answer the question a little bit

20 differently.  More than 55 percent of the PHLIC claims

21 in the '07 exam period were received EDI.

22     Q.   Meaning the other 45 percent were received via

23 paper mail?

24     A.   Yes.

25     Q.   And had to go through this process?
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 1     A.   Yes.

 2     Q.   Going back up to correspondence, we talked a

 3 little bit that.  We heard a lot about DocDNA.  If you

 4 could, spend a moment or two describing the process from

 5 the correspondence.  First of all, if you could just

 6 explain to the Court from your perspective what is

 7 DocDNA and what is the benefit that it serves, if any?

 8     A.   It is really good to make the change to Lason

 9 and use of the DocDNA tool.  This tool is simply a

10 holding spot by correspondence category that allows

11 employees to work their inventory on a daily basis and

12 move that correspondence through all of the steps

13 required that bring the correspondence to a satisfactory

14 conclusion.

15          So let me give you some examples.  In the

16 correspondence we might receive a medical record.  And

17 that medical record might relate to a claim where we

18 have been unable to complete the pricing because we

19 needed to look for medical necessity or some other

20 decision that supports the benefit and the service is

21 covered.

22          So medical records have their own queue within

23 DocDNA and every day new things come in to that queue

24 and new things come out of that queue, because a claims

25 examiner has opened within the first thing in mind, if
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 1 you will -- I don't think will literally works that

 2 way -- and says, okay, this is a medical record.  We

 3 have received it.  Let's find the claim it relates to,

 4 re-adjudicate the claim, and once that is done, the

 5 DocDNA image is closed and that person works the next

 6 one in line.

 7     Q.   Are Certificates of Creditable Coverage

 8 impacted by DocDNA?

 9     A.   It is a correspondence type.

10     Q.   We have heard that there were some concerns

11 about Certificates of Creditable Coverage not being

12 matched with a particular claim.  Does DocDNA serve to

13 do that?

14     A.   Well, DocDNA doesn't match anything.  It stores

15 Certificates of Credible Coverage and a claims examiner

16 would open the Certificate of Creditable Coverage and

17 match it to a member and the member's claims.

18     Q.   Is the certificate under DocDNA stored by

19 member I.D. number, claim number, how is it

20 characterized?

21          MR. STRUMWASSER:  Objection; vague as to time.

22          THE COURT:  When are you asking?

23          MR. VELKEI:  Let's start currently.

24          THE WITNESS:  Today is indexed to a member

25 number.  And if a claim number is anywhere within the
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 1 correspondence, it would also be indexed to the claim

 2 number.

 3 BY MR. VELKEI:

 4     Q.   When was the process of DocDNA first initiated

 5 at PacifiCare?

 6     A.   In August of 2006.

 7          (Afternoon recess.)

 8 BY MR. VELKEI:

 9     Q.   Ms. Berkel, we were talking about DocDNA to

10 some extent.  Maybe if we could talk about

11 correspondence, what is captured within correspondence.

12 You have secondary documents.  It is any mail that has

13 been received that isn't a physician or hospital claim.

14 What about provider appeals?

15     A.   So written provider appeals or provider

16 disputes are a queue within the DocDNA tool.

17     Q.   Now, is the process for provider appeals

18 reflected on these two slides?

19     A.   No.  Sort of.  The intake of them goes to

20 DocDNA and there are additional steps for provider

21 disputes that are not described here.

22     Q.   So there is a whole other process that hits

23 DocDNA outside of these two slides?

24     A.   On the next page they end up in the rework

25 queue.
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 1     Q.   Which one is that?

 2     A.   The bottom one here.  The one that says RWW.

 3     Q.   Just out of curiosity, how many years did it

 4 take you to familiarize yourself with this process?

 5     A.   Well, if you go back to the prior page, I spent

 6 a lot of time in this bottom row here looking at

 7 pricing.

 8          And go to the second page again, please, sort

 9 of in the whole system adjudication, manual

10 adjudication.  So in my position of CFO I am like why

11 didn't we pay it right, et cetera.  And in my role of

12 operations from the Summer of 2007, I spent more time

13 learning about the beginning part of the process and the

14 ending part of the process.

15     Q.   Is it fair to say it took a long time?

16     A.   Long time.

17     Q.   Are the complexities characteristic of the

18 industry in general?

19     A.   The things that we have talked about today?

20     Q.   Yes.

21     A.   All of these steps relate to the delivery of

22 healthcare with all of our competitors.  The complexity

23 is an industry aspect.

24     Q.   Is it your opinion that these processes can't

25 be further simplified than what is reflected here?
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 1     A.   Well, I always think there is room for

 2 simplification and improvement.  But if you are asking

 3 me do we have to match for eligibility, can that go

 4 away?  No.  Do we have to understand that if a service

 5 is covered or not, can we get away with that?  No.  Do

 6 we need to look for a provider record that is

 7 contracted.  We are going to have to do all of those

 8 steps that were described in a box on the prior page.

 9     Q.   Are there any steps that you have described in

10 that process that are reflected in the two slides that

11 isn't necessary in the adjudication of a claim?

12     A.   Well, in my perfect world there would be paper

13 claims.  Everyone would do it EDI.  I would like that to

14 go away.  But I don't think that is realistic.

15     Q.   Under context of claims handling and

16 processing?

17     A.   No, it is not practical.  It is desirable but

18 no one achieves perfection.  Not one of our competitors

19 adjudicates perfectly.

20     Q.   Can't appropriate controls?

21          MR. STRUMWASSER:  Objection; irrelevant.

22          THE COURT:  Overruled.  It seems argumentative,

23 I guess.

24          MR. VELKEI:  I am happy to withdraw it, Your

25 Honor.
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 1 BY MR. VELKEI:

 2     Q.   We talked about the termination, the six-month

 3 termination by Blue Shield.  Did United anticipate that

 4 Blue Shield would terminate the contracts in six months?

 5     A.   We were expecting to take a year to fill in the

 6 gap between PacifiCare and CTN.  That was the time that

 7 the federal Department of Justice allowed us for the

 8 transition.

 9     Q.   Had the Company had an additional six months,

10 would that have minimized the disruption associated with

11 CTN?

12     A.   It certainly would have.

13     Q.   We also talked about retroloading of contracts

14 and making contracts retroactive.  Did the providers

15 object to PacifiCare and United making these contracts

16 retroactive?

17     A.   No, the providers didn't object.  The providers

18 agreed to the starting dates in their contracts and

19 understood that they were signing contracts after those

20 effective dates.

21     Q.   Was the retroactivity a benefit to the provider

22 as well as the member?

23     A.   Yes, because the provider is going to receive

24 more payment from the plan and have less to collect from

25 members.
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 1       (The proceedings were adjourned at 3:00 p.m.)

 2

 3                          --oOo--
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 1 Wednesday, June 9, 2010               9:10 o'clock a.m.

 2                        ---o0o---

 3                  P R O C E E D I N G S

 4      THE COURT:  This is on the record.  This is before

 5 the Insurance Commissioner of the State of California

 6 in the matter of the accusation against PacifiCare Life

 7 and Health Insurance Company.  This is OAH Case

 8 No. 2009061395, Agency No. UPA 2007-00004.

 9          Counsel are present; respondent is present in

10 the person of?

11      MR. KENT:  We have Jane Knous, K-N-O-U-S.

12      THE COURT:  Thank you.  J-A-N-E?

13      MR. KENT:  Yes.

14      THE COURT:  K?

15      MR. KENT:  -N-O-U-S.

16      THE COURT:  Thank you.

17          Anything you want the take up before we

18 resume?

19      MR. VELKEI:  We're ready to go.

20      THE COURT:  Go.

21                      SUSAN BERKEL,

22          called as a witness by the Respondent,

23          having been previously duly sworn, was

24          examined and testified further as

25          hereinafter set forth:
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 1        DIRECT EXAMINATION BY MR. VELKEI (Resumed)

 2      MR. VELKEI:  Q.  Good morning, Ms. Berkel.

 3      A.  Good morning.

 4      Q.  Yesterday, we spent some time talking about

 5 the acquisition.  So focusing back at the time of the

 6 acquisition, thereafter, were steps taken by United to

 7 improve claims handling systems at PacifiCare?

 8      A.  Yes.

 9      Q.  Okay.  And before we talk about what those

10 were, at a general level, does PacifiCare-United have

11 an interest in improving claims handling?

12      A.  Of course.

13      Q.  Why is that?

14      A.  Well, we're in the business of providing

15 excellent service to our customers and our providers.

16 And so that means that we need to do everything we can

17 to have the right claims payment timeliness, claims

18 payment accuracy.  And there are penalties for not

19 paying claims on a timely basis.

20      Q.  We'll talk about those in a minute.  But you

21 mentioned the word "service."  I mean, do you consider

22 that health insurance is a service business?  And if

23 so, why?

24      A.  We're absolutely a service business.  Policies

25 are purchased on a one-year basis.  There are many
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 1 competitors to choose from.  One of the measurements

 2 that employer groups and individuals make in choosing

 3 who their carrier is is the quality of service that

 4 they receive.

 5      Q.  You mentioned a penalty.  Are you talking

 6 about the 10 percent interest?

 7      A.  Yes.

 8      Q.  Ms. Berkel, is 10 percent interest really an

 9 incentive for companies to pay the claims timely?

10      A.  It is.

11      Q.  Can you explain why that is the case?

12      A.  10 percent is significantly more than we earn

13 in the marketable securities we invest in.

14      MR. VELKEI:  Chuck, could you put up Slide 7 on

15 the screen.  I'm sorry, Slide 6.

16      Q.  Do you recognize this document, Ms. Berkel,

17 this particular slide?

18      A.  I do.

19      Q.  Can you tell the Court what this reflects?

20      A.  Yes.  So this is -- the information in the

21 blue box is available from the statutory financial

22 statements of PLHIC.  And it is a simple mathematical

23 calculation of beginning net invested assets plus

24 ending net invested assets, divided by two for the

25 denominator and taking investment income over that net
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 1 invested asset to calculate a return.  It is not return

 2 on invested assets.  I just did a very, very simple

 3 repeatable step from the statutory financial

 4 statements.

 5          And over the course of time, you can see that

 6 we've earned about 3 or 4 percent on that mathematical

 7 calculation, which is substantially less than the 10

 8 percent interest we pay when a claim is adjudicated

 9 beyond -- when a clean claim is adjudicated beyond 30

10 working days.

11      Q.  Got it.  Now, focusing on the steps that

12 United took to improve claims handling after the

13 acquisition of PacifiCare, could you give us some

14 examples of steps that were taken by the company with

15 respect to that?

16      A.  Well, United used substantially more metrics

17 in measuring claims performance.  And one metric that

18 PacifiCare never looked at was how many new day claims

19 are adjudicated in a 10-day time frame and a 20-day

20 time frame.

21      Q.  So what was the change in policy that United

22 implemented in that regard?

23      A.  We began measuring performance at those two

24 metrics.  And now that we're focused on earlier time

25 frames and we're striving to achieve our internal goals
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 1 at a 10-day mark and a 20-day mark for new day claims,

 2 we're looking at the things that cause us to not have

 3 that claim hit that 10-day threshold.  So we're taking

 4 a look at everything in front and the time that it

 5 takes and making refinements to those processes to

 6 achieve our internal goals around new day processing.

 7      Q.  Who tracks this information?

 8      A.  Who --

 9      Q.  Is there somebody that tracks whether the

10 company achieves those internal standards?

11      A.  Within our ops organization, we have a team

12 that does reporting on our claims metrics.

13      MR. VELKEI:  Okay.

14          Chuck, could you put up Slide 7?

15      Q.  And before we discuss this particular slide,

16 which I believe folks have seen before, tell me, if you

17 could explain it, how these metrics are tracked and

18 what is done with the information.

19      A.  So the metric is measuring new day claims.

20 It's looking for the number of claims that are in 10

21 working days and 20 working days.  And you can see the

22 goals are established there in the headline, 96 1/2

23 percent within 10 working days, and 98 percent for 20

24 working days.  And it's simply a, "We adjudicated X

25 number of claims today.  What percentage were in 10
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 1 days and what were in 20 days?"

 2      Q.  Are there folks that received these reports?

 3      A.  Yeah.  So this information -- I believe many

 4 people receive this information on a daily basis.  I

 5 get a weekly view of this -- these metrics.

 6      Q.  With that weekly view that you have, what do

 7 you do with that information?

 8      A.  Well, we are generally looking at it like

 9 this, a trend with a number of weeks of information.

10 And as we are -- we will look for -- if the performance

11 is not at the internal goal, we'll analyze why.  And

12 we'll work on things that change and reduce the time so

13 that we can achieve these metrics.

14      Q.  Okay.  Now, did you have an opportunity to --

15 did you undertake an analysis to determine, during the

16 2007 MCE working period, what were the percentage of

17 claims -- putting aside the internal metrics but what

18 were the percentage of new day claims that were paid

19 within 30 working days during the 2007 MCE period?

20      A.  Yes.  I did.

21      Q.  And what was the conclusion that you reached?

22      A.  It's the sentence at the bottom.  So when

23 you're looking at the '07 MCE period and you're looking

24 at new day claims, 99.3 percent of them were paid in

25 less than 43 calendar days.  That's our translation of
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 1 30 working days.

 2      Q.  Can you assess what you think of a performance

 3 based upon 99.3 percent?

 4      MR. STRUMWASSER:  Objection, vague.

 5      THE COURT:  Did you understand the question?

 6      THE WITNESS:  I do.

 7      THE COURT:  I'll allow it.

 8      THE WITNESS:  I think that's acceptable

 9 performance.

10      MR. VELKEI:  Q.  How did you calculate the 99.3

11 percent?

12      A.  Well, we identified new day claims.  And there

13 are a number of characteristics in a claim file that

14 will tell us if it's new day claim or not a new day

15 claim.  So we separated out the new day claims over --

16 and stratified them over the number of days between

17 received date and paid date.

18      Q.  Okay.  Are there other metrics in place that

19 United established or other processes that United

20 established to help assist or improve claims handling?

21      A.  So while PacifiCare had a quality program for

22 look at claims payment accuracy, we actually adopted

23 the standard processes of the United organization,

24 which had even more disciplined approach to auditing

25 claims for claims payment accuracy and sharing that
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 1 information and tracking errors.

 2      Q.  If you could explain why you'd characterize

 3 that as an even more disciplined approach, what was

 4 different about the new methodology that United

 5 established versus what was in place at PacifiCare?

 6      A.  Well, there was a higher use of the data and

 7 tracking of the data.  So while PacifiCare audits would

 8 measure performance on a weekly basis, the defects

 9 weren't tracked by root cause.  And so we never

10 aggregated defect issues and used that information in

11 ways that continually improved our claim performance.

12          But under the United methodology, every defect

13 is given a root cause reason code, and the data can be

14 accumulated over a four-week period or a two-month

15 period, whatever the appropriate time period is.

16          And then we take -- we have a team called the

17 operations control team.  And these are people that are

18 trained in project management.  They use a Six Sigma

19 project management approach, and they define the

20 problem, they identify corrective actions, they

21 implement new policy and procedure, and they measure if

22 in fact the change benefitted the organization.

23      Q.  Okay.  Let's break that down a little bit.

24 First of all, who accumulates this data?

25      A.  We have a quality team within the claim --
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 1 within the operations organization.  It is led by Judy

 2 Perlman.  She reports to my boss as well.  She's my

 3 peer.  She reports to Dirk McMahon.

 4      Q.  Ms. Goossens testified in this case that she

 5 was in that department.

 6      A.  Ms. Goossens reports in to Judy's team, yes.

 7      Q.  How large is the quality department?

 8      A.  Within all of UnitedHealth Group, there are

 9 about 800 employees working on quality.

10      Q.  How did that compare to PacifiCare?

11      A.  Well, I would be estimating that PacifiCare

12 maybe had a team of five or ten people.

13      Q.  So tell us a little bit about that quality

14 department.  How is it run?  Is it independent of

15 transactions?

16      A.  It is independent of transactions.  It's been

17 a longstanding approach to policing ourselves around

18 quality.  And I think this helps us drive specific

19 improvements that lead to member and provider

20 satisfaction and help us retain our customers.

21      Q.  Has United set aside a certain number of those

22 quality employees to deal specifically with PLHIC?

23      A.  Yes.

24      Q.  How many persons within the quality department

25 are charged with dealing specifically with PLHIC?



7441

 1      A.  I think we have five FTEs on focused audits

 2 and another -- I can't remember exactly, but I think

 3 it's in one of our slides -- another five to seven

 4 people that do the day-in-day-out quality CPA and

 5 dollar accuracy testing.

 6      Q.  You mentioned an operations control team.  Is

 7 that within the quality department?

 8      A.  No.  It's another organization within

 9 operations.

10      Q.  So focusing first on the quality control --

11 the quality department, the information is aggregated

12 with respect to financial accuracy and claims payment

13 accuracy?

14      A.  Yes.

15      Q.  Is a report prepared?

16      A.  It is.

17      Q.  How often is a report prepared?

18      A.  Weekly.

19      Q.  Who is provided with a copy of that report?

20      A.  Many people.  So supervisors, managers,

21 directors in the claims shops receive them.  Operations

22 integration team members receive them.  Leadership

23 within the operations senior management team receive

24 them.  So it's widely disseminated.

25      Q.  You mentioned something about some root cause
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 1 identification.  Is that done within the quality

 2 department or by this operations control team?

 3      A.  The quality department issues its own reports.

 4 And the quality report -- department has tools to track

 5 what claim is tested, the defect in particular claim,

 6 the root cause of that defect, et cetera.

 7      Q.  Okay.  And what does the operations control

 8 team do in connection with these reports?

 9      A.  So the operations control team -- sorry I

10 confused you -- really doesn't issues reports with

11 respect to quality, but it does issue the

12 day-in-day-out production reports of transactions: how

13 many claims did we receive?  How many did we

14 adjudicate?  Of the adjudications, how many were paid?

15 How many were denied?  How many were closed for

16 additional information -- those kinds of day in-day-out

17 production reports.

18      Q.  Was there similar reporting of that kind with

19 PacifiCare?

20      A.  There was.

21      Q.  Focusing back on the quality control team, if

22 root causes are identified, what steps are taken by the

23 quality control team to address them?

24      A.  We're continually looking at those errors, and

25 we're continually saying, "What is the largest root
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 1 cause?" so that we focus on the items that would have

 2 the biggest improvement to our performance.

 3          And as you can imagine, since employer

 4 policies change on a calendar basis, provider contracts

 5 change usually on a calendar basis, industry, both

 6 state and federal legislation make changes -- the

 7 quality program is essential and ever continuing

 8 because the business has tremendous change into it at

 9 any point in time.

10      Q.  What does change have to do with quality?

11      A.  Every time you make a legislative change,

12 every time you make a benefit change, any time you make

13 a provider contract change, getting the claim

14 adjudicated correctly has impact.

15      Q.  What about at the claims examiner level?  Is

16 there any feedback given to particular claims

17 examiners?

18      A.  So the entire process is designed to be a

19 circle of communication.  So errors identified in the

20 quality process are shared with the person that

21 adjudicated the claim so that they learn what the issue

22 is.  They oftentimes have a chance to rebut and provide

23 additional information so the quality team actually

24 reverses their finding, and everyone is kept in the

25 loop about where we are with benefits, legislation, and
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 1 provider contracts.  So the feedback loop is something

 2 that United did better than PacifiCare.

 3      Q.  Was there feedback to the individual claims

 4 examiners in the PacifiCare care system?

 5      A.  Not that I know of.

 6      Q.  And are there -- I mean, do the quality

 7 reports impact performance evaluations of the claims

 8 examiners?

 9      A.  Yes.  So the transaction employees are

10 incented on their claims payment accuracy and dollar

11 accuracy performance.  We're giving them incentive

12 rewards for hitting those measurement goals.

13      Q.  Let's talk about that for a moment.  You say

14 "incentive rewards."  What kind of rewards are given to

15 the claims examiners?

16      A.  There's a quarterly incentive payment to

17 claims examiners that achieve the expected claims

18 payment accuracy and dollar accuracy standards.

19      Q.  Was this kind of incentive program in place

20 prior to the acquisition by United?

21      A.  It wasn't.

22      Q.  Can you give us just a little bit more flavor

23 of what that incentive program -- how that operates?

24      A.  Ellen Vonderhaar is probably the better person

25 to explain it.  But because we track these quality
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 1 results at the examiner level, each examiner's score

 2 can be tabulated within a quarterly performance and

 3 compared to the goal.  And should they achieve the

 4 goal, I'm not sure how the incentive dollars are

 5 calculated, but they are -- they receive a separate

 6 check.

 7      Q.  Do you receive -- we've talked about the

 8 internal timeliness standards.  Focusing on these

 9 accuracy standards, do you receive reporting?  Are you

10 one of the recipients of these reports?

11      A.  I am.

12      Q.  How often do you receive these reports?

13      A.  Weekly.

14      Q.  Are they specific to PLHIC?

15      A.  I receive many PLHIC focus reports.  I also

16 receive weekly RIMS focus reports, and the same for

17 HMO.  I receive some general NICE quality reports, and

18 I receive specific PacifiCare California quality

19 reports.

20      Q.  Is there a process in place with you and/or

21 your team to regularly review these quality reports?

22      A.  Yes.  I meet regularly with the RIMS

23 transaction team and the NICE transaction team, at

24 least monthly.  And quality is a standard agenda item.

25      Q.  Can you give some examples where there have
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 1 been action items taken in response to reports you may

 2 have received?

 3      A.  So in the general reports that we receive, you

 4 know, we are continually striving to improve the

 5 performance.  And there is always something in the

 6 to-do list about the errors that are being seen and the

 7 remediation.  So we can compare over time if there's a

 8 defect relating to emergency room admission and

 9 pricing, nonpar physicians at par benefits.  We can

10 measure over time whether or not we've improved the

11 claims payment accuracy for that specific kind of claim

12 type.  And that would be one example of something we

13 focused on historically.

14      Q.  You mentioned the concept of Six Sigma, and I

15 think we've heard some reference to this so far in the

16 trial.  Can you explain that concept -- first of all,

17 let me start with was there a concept of Six Sigma at

18 PacifiCare prior to the acquisition?

19      A.  PacifiCare didn't use that methodology.

20      Q.  So this is a United tool that was implemented

21 after the acquisition?

22      A.  I'm not the expert on Six Sigma.  I believe it

23 is a project management approach that many companies

24 use.

25      Q.  Okay.
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 1      A.  And the Six Sigma is an acronym or an approach

 2 for measuring the smallest of variation in a particular

 3 standard.  And it -- the Six Sigma level means that you

 4 are focusing in on a very, very high standard of

 5 performance.

 6      Q.  How is it utilized just generally within the

 7 United organization?

 8      A.  So we have a specific team of people that are

 9 tasked with just doing projects and they move from

10 project to project.  And they're trained in project

11 management with this Six Sigma concept in mind.

12          And they use, you know, standard protocols for

13 digging into the root cause and standard protocols

14 from -- they gather business experts that are related

15 to the issue.  And they probe and do inquiries to get

16 the collective perspective on what the fix will be.

17      Q.  Who trains -- you testified that they are

18 trained in project management.  Do you have any sense

19 of what the training regimen is for these folks?

20      A.  Yes.  So the process is -- you know, this is

21 when we've talked here about green belts and black

22 belts.

23          So there is a beginning training course.  I'm

24 not sure if it's more than a week.  It's at least a

25 week.  And they go through green belt training.  Then
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 1 they have to complete two simpler projects as a green

 2 belt and be sponsored by a business owner that says,

 3 "Yes, these projects were performed within budget and

 4 the time frame and met my expectations."

 5          Then they go to additional training for black

 6 belt designation.  Again, they have to do a couple of

 7 projects after that training to actually be certified

 8 as a black belt.

 9      Q.  Got it.  And forgive me if I've already asked

10 you this question.  Did you -- was there a system like

11 this in place prior to the acquisition?

12      A.  PacifiCare didn't have any type of dedicated

13 project management team nor a uniform approach to

14 project management.

15      Q.  Do you think this is a net benefit and, if so,

16 why?

17      A.  Well, I do because as corporate controller we

18 had numerous conversations about potentially having a

19 dedicated project management team.  It was something

20 that we never embarked upon predominantly because of

21 the financial constraints we were under in that time

22 frame we were having the conversations.  We just didn't

23 have budget to go down that road.

24          So it was really a welcome finding as being

25 part of United that we had -- we could knock on the
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 1 door and say, "Hello.  We need help."

 2      Q.  So forgive me if this question is too simple a

 3 question, but when you say "dedicated project

 4 management team," what do you mean by that?

 5      A.  They have no routine job.  They have one, two,

 6 three projects at a time.  When those are done, they

 7 move on to the next project.

 8      Q.  Got it.  Now, there's been a lot of discussion

 9 about Lason.  Do you consider the implementation or the

10 use of Lason as an improvement ultimately in claims

11 handling?

12      A.  I do.

13      Q.  First of all, I'm not sure I've heard this,

14 but if you could put in context who Lason is.  We

15 understand that they're a vendor of United.  But why,

16 in your mind, are they capable for doing the jobs that

17 are performed?

18      A.  Well, Lason handles many national and

19 international customers' businesses, these routine

20 transactions, and is able with its size and breadth to

21 apply resources and backup systems to a process for

22 PacifiCare and United.

23          So in contrasting with PacifiCare, you know,

24 we have a very small mailroom.  And if somebody was on

25 vacation and the other person was out sick, things
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 1 would sit.

 2      Q.  In focusing on that point, there's been some

 3 discussion about the benefits of the traditional

 4 mailroom at PacifiCare prior to the acquisition.  Can

 5 you describe that process?  And then let's -- describe

 6 what the process was prior to the acquisition and how

 7 that changed with Lason.

 8      A.  So PacifiCare had a mailroom in its Cypress

 9 campus, would open the mail, would separate it into

10 claims and non-claims.  And literally someone would

11 take the golf cart and drive it to different buildings

12 in the Cypress arena.  And then different teams would

13 handle the mail from there.

14      Q.  And when you say "different teams would handle

15 the mail," what would they -- who were those teams, and

16 what would they do with it?

17      A.  Well, there would be a team to key the paper

18 claims.  And there would be various teams -- I'm not

19 really even sure who triaged and moved provider

20 disputes versus medical records versus certificates of

21 credible coverage.  I don't even know who would have

22 been separating that mail.

23          But the mail would be handled, and it would be

24 imaged after the -- after the fact, after the matching

25 to the claim had happened and after the adjudication
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 1 had happened.

 2      Q.  Okay.  How did that change once Lason became a

 3 vendor associated with PacifiCare?

 4      A.  So before I answer that, one other thing.

 5          So that whole process: no type of count, no

 6 kind of estimate of what the inventory was.  If we

 7 wanted to know from a closed perspective, we would

 8 literally call over and say, "Measure the pile on the

 9 desk."  So we had no reporting.

10      Q.  So when you say "no type of count, no type of

11 estimate," what do you mean by that?

12      A.  So we didn't -- you know, the mailroom just

13 moved it.  They didn't count it.  They didn't log it.

14 There was nothing in place.

15          So it's important to understand that what we

16 were doing with Lason was a PacifiCare goal in 2005 and

17 was something PacifiCare would have embarked upon even

18 without being acquired.  We knew we needed better

19 inventory management of the paper coming into the

20 organization.

21      Q.  Why is that important?

22      A.  Because data helps us drive our business

23 better.  It would allow us to have an understanding of

24 delays.  It would give additional clarity to the areas

25 that weren't hitting their -- it would allow us to even
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 1 define performance standards and measure to them.

 2      Q.  Would it provide greater visibility within

 3 that whole process?

 4      A.  Right.  The data would give us greater

 5 visibility.

 6      Q.  Looking at and comparing and contrasting,

 7 scale of 1 to 10, PacifiCare in terms of the visibility

 8 of that process compared to the process in place with

 9 Lason?

10      A.  A "1," very little visibility of a visual

11 measurement.

12      Q.  How about under the Lason system?

13      A.  Under the Lason system, we have a tremendous

14 amount of information and detail by document type and

15 the other things.  And now we have performance

16 standards and turnaround times.  And we're able to

17 really understand the speed with which paper moves

18 through the organization.

19      Q.  I'd like to spend a little time if we can on

20 the point you just made about PacifiCare was moving in

21 that direction anyway.  Can you explain that a little

22 bit further?

23      A.  It was something that we had identified in

24 2005.  We were making efforts to move toward having a

25 vendor open the mail, having a vendor image the mail
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 1 and not route paper across the campus and interoffice

 2 mail to Texas and to Ireland.  So we had already

 3 identified that we needed to implement that kind of

 4 system with its -- with its reporting.

 5      Q.  Now, you mentioned that prior to the

 6 acquisition the claims were not imaged prior to being

 7 keyed.  So what?  I mean, is there an importance

 8 associated with that?

 9      A.  I personally believe that it would be better

10 to count how many claims you had, make sure you had

11 that many images, and let people key from the image so

12 that you had control that everything that was being

13 received actually got keyed in the end.

14      Q.  Got it.  So if you could describe a little bit

15 the process, the improvements that Lason has brought to

16 this process.

17          And maybe, Chuck, if you could put Slide No.

18 4, just so we have it out there.

19      A.  So describe the improvements?

20      Q.  Yes.

21      A.  So we -- with the use of a vendor, it required

22 us to actually put to paper what we were doing.  So now

23 we have clear documentation.

24          This is a physician claim; it looks like this.

25 This is a hospital claim; it look looks like this.
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 1 This is what a provider dispute typically looks like.

 2 This is what a certificate of credible [sic] coverage

 3 looks like.  So all of that is now documented and

 4 written down and defined.

 5          So that kind of clarity didn't exist in the

 6 PacifiCare.  It was in people's heads.

 7      Q.  What else?

 8      A.  Well, we instituted reporting.  Here's what we

 9 got -- here are the number of envelopes we got in the

10 mail.  Here's the number of envelopes we opened.

11 Here's the envelope pile that related to claims.

12 Here's the envelope pile that related to non-claims,

13 correspondence.

14      Q.  Why is that important?

15      A.  Just to actually know how many pieces of paper

16 are being received, one of the things that we

17 continually do is look at who is submitting paper

18 claims.  Is there any high volume submitter in paper

19 claims?  What are they doing?  Could they submit EDI?

20 Can we get them to convert to EDI?

21          So we now can use that data to better

22 understand our opportunities for speeding up our claims

23 processing.  With keying, it takes -- paper claims take

24 more time to flow through just from the keying process

25 itself, whereas EDI makes it to the claims engine
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 1 roughly at the same time it's received.

 2      Q.  You talked about imaging.  What if any

 3 improvements were made by Lason in that regard?

 4      A.  Now we have the image.  And we have the image

 5 from the moment that the mail is really opened -- or

 6 not as simultaneous as that obviously.  But it's just

 7 another -- you know, the claims examiner is not getting

 8 a piece of paper.  The claims examiner can just look in

 9 the ad hoc tool and open it up.  If there's anything in

10 the screen from an input and they're questioning, they

11 with can go back to the image very readily without

12 tracking down a piece of paper.

13      Q.  Would that also reduce the number of instances

14 where claims would be lost prior to being keyed?

15      A.  I think so, yes.

16      Q.  What else?  Can you describe some of the other

17 improvements in the process?

18      A.  So with Lason, there's a tool that we've been

19 talking about called "DocDNA" that is just a -- what it

20 is is just a holding filing system of electronic

21 images.  So now the correspondence can be filed, if you

22 will, an electronic filing cabinet.  Here are the

23 things that are transplant price related.  Here are the

24 things that are provider disputes.  Here are the things

25 that are certificates of credible coverage.
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 1          And the fact that now the images are available

 2 meant we could take personnel and say, "This is your

 3 queue.  You're the transplant queue owner.  You're the

 4 certificate of credible coverage queue owner."

 5          Now we could even more specifically know how

 6 many we're getting in that filing cabinet.  How quickly

 7 are we turning them around?  What's the aging of the

 8 documents that are in there?  How many are zero to five

 9 days?  How many are five to 10 days -- et cetera; we

10 could know the aging of them.  So with this vendor and

11 with this approach, we now measure things we never

12 measured before.

13      Q.  How would the things that you just talked

14 about improve claims handling?

15      A.  So now we know where things are getting stuck.

16 So when I'm saying, "Why do we pay interest on this

17 claim?" somebody can say, "Well, it stat in the

18 transplant queue too long.  It was there 30 days.  She

19 was out on medical leave, and no one was covering the

20 queue."

21      Q.  Who created DocDNA?

22      A.  I believe it's an asset of Lason.  But I'm not

23 sure.

24      Q.  There's been some discussion about -- I think

25 there was some references to certificates of creditable
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 1 coverage being requested on multiple occasions.  I

 2 don't know if you recall that.  But would a tool like

 3 DocDNA help resolve a problem like that from occurring,

 4 going forward?

 5      A.  Well, the certificate of credible coverage, we

 6 absolutely improved our process of dealing with

 7 certificates of credible coverage.  And that came from

 8 a number of changes.  One was being clearer in the mail

 9 sorting that that's what it looked like and where to

10 put it in DocDNA, step one.

11          Step two, making sure someone knew the DocDNA

12 queue for certificates of credible coverage was there.

13          Step three, making sure that, if that person

14 was out, somebody else knew they had the role of

15 dealing with the inventory that day.

16          So there were a number of changes that were

17 made in that regard to ensure that we were dealing with

18 certificates of credible coverage as quickly as they

19 were received --

20      Q.  Okay.

21      A.  -- which would minimize the request for

22 additional information.

23      Q.  Got it.  Anything else you want to add to this

24 discussion of Lason and the improvements they brought

25 to the process before we move on to a different
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 1 subject?

 2      A.  Well, I'm sure there are other things I could

 3 highlight.  But I just want to say again that we were

 4 embarking on improved paper routing from a PacifiCare

 5 perspective.  We used the vendor that United used

 6 across its organization.

 7          We've made substantial improvements to our

 8 claims payment turnaround time because now we have

 9 detailed information that allows us to know where

10 things are going more slowly than we want them to.  So

11 the adoption of Lason was something we were embarking

12 toward, and I'm very glad we did.

13      Q.  Let's switch gears, talk a little bit about

14 Duncan.  We've heard a fair amount of discussion in the

15 course of this proceeding about Duncan.  Who is Duncan,

16 first of all?

17      A.  It's a department within UnitedHealth Group.

18      Q.  In your opinion, was the use of Duncan a net

19 positive for the organization?

20      A.  It is.

21      Q.  Why is that, Ms. Berkel?

22      A.  Duncan handles all printing and mailing for

23 United.  So they bring us economies of sale.  They

24 bring us breadth and expertise because, with everything

25 focused within one department, we get adequate
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 1 resources.  We get standardization around printing and

 2 mailing.

 3          I know it sounds silly, but that meant we went

 4 to fewer and fewer types of paper and fewer and fewer

 5 types of envelopes.  We got way more standardized.  And

 6 that saves everyone money, and it makes thing more

 7 consistent.  And it's just an example of the economy of

 8 scale.

 9          We get backup.  So when somebody's on vacation

10 or whatever, there's very little chance that something

11 is going to fall through the cracks.  And so, you know,

12 why wouldn't we have a standardized practice?  And

13 that's how PacifiCare printed, in a standardized -- for

14 RIMS, ILIAD, and NICE but, being substantially smaller,

15 didn't have those backups.

16      Q.  We've also talked about and heard some

17 discussion about NDB.  Can you explain what that is?

18      A.  NDB stands for the national network database.

19 And it is a United tool to house provider information

20 in a single location.

21      Q.  Is that a good thing, in your opinion?

22      A.  It is a very good thing.

23      Q.  Why is that?

24      A.  So because providers might see members through

25 various legal companies but have a single United PPO
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 1 contract, it allows us to send contract information to

 2 many PPO claims engines.  And that assures ourselves

 3 that the pricing that a provider experiences -- whether

 4 RIMS pays it, United platform pays it, or Oxford pays,

 5 it, it's all the same.

 6      Q.  The NDB, was that a new system that was

 7 implemented after the acquisition?

 8      A.  It was new to RIMS but not new to United.

 9      Q.  What was the mechanism of allowing -- forgive

10 me if I'm being over simplistic -- NDB to communicate

11 with RIMS?

12      A.  So we built an interface.  That interface is

13 referred to as EPDE, electronic provider data exchange.

14 And that interface took provider information from NDB

15 on a daily basis, anything that had changed, and moved

16 it to RIMS for the networks that RIMS housed, the eight

17 states that we did business in.

18      Q.  Were dollars invested in setting up that

19 interface?

20      A.  Yes --

21      MR. STRUMWASSER:  Excuse me.  This whole narrative

22 is absolutely vague as to time.

23      MR. VELKEI:  We're focusing -- I think we're

24 focusing after the acquisition.

25      Q.  So when the interface is put into place to
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 1 communicate with RIMS, what kind of investment, capital

 2 investment, was made by United in that regard.

 3      MR. STRUMWASSER:  Excuse me --

 4      THE COURT:  Mr. Strumwasser is asking when.

 5      MR. VELKEI:  This is right after the acquisition.

 6 So -- why don't we do it differently.

 7      Q.  Ms. Berkel, when do you recall the interface

 8 being put in place?

 9      A.  On June 23rd, 2006.

10      Q.  Okay.  And was there a significant capital

11 investment associated with that?

12      A.  The development of that interface would have

13 required capital, yes.

14      Q.  Do you have a sense of the dollars that were

15 used to establish that interface?

16      A.  I would estimate that that cost anywhere from

17 1- to $3 million.

18      Q.  Since the establishment of that interface,

19 have additional capital investments been made to

20 improving that process?

21      A.  Yes.

22      Q.  Can you estimate what additional dollars have

23 been spent, capital investment dollars?

24      A.  Well --

25      MR. STRUMWASSER:  Excuse me.  I'm sorry,
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 1 Ms. Berkel.

 2          I think, given the uncertainty of the

 3 witness's answer, I think an objection is in order here

 4 that there's no foundation.  Let's get the foundation

 5 for these estimates before we get to the estimates.

 6      THE COURT:  All right.

 7          Well, if you know.  It does appear that

 8 between 1- and $3 million is pretty broad, even in my

 9 world.

10      THE WITNESS:  It is.

11      MR. VELKEI:  Q.  All right.  Ms. Berkel, do you

12 have a specific sense of what those additional dollars

13 were?

14      A.  I don't.

15      Q.  Now, we've talked about some of the

16 improvements associated with the acquisition that were

17 implemented after the acquisition.  Were there

18 challenges associated with some of these processes?

19      A.  Yes, of course there were.

20      Q.  Is it surprising to you that there were

21 challenges associated with these processes?

22      A.  No.  I have had similar experiences with prior

23 integrations.

24      Q.  And can you be more specific about why it

25 doesn't surprise you?
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 1      A.  Well, as much as you try to understand

 2 everything and be prepared for the change, you always

 3 learn things in the middle of the change that you would

 4 do differently.  So you have to adjust course in your

 5 project and, you know, react to things that you didn't

 6 know at the beginning.

 7      Q.  Okay.  I'd like that go back now and talk

 8 about some of these subject matters a little more but

 9 focusing on not the improvements they made to the

10 policies but some of the challenges that were

11 associated with that.

12          Would you agree that there were challenges

13 associated with the implementation of the Lason

14 processes?

15      A.  Yes.

16      MR. STRUMWASSER:  Objection, leading.

17      THE COURT:  It's preliminary.  I'll allow it.

18          But don't lead the witness, please.

19      MR. VELKEI:  No problem, your Honor.

20      Q.  Can you explain to the Court what some of

21 those challenges were?  And I'd like to focus, if we

22 can, first on the paper mail process.  We've made

23 distinctions between correspondence and paper mail and

24 EDI.  So let's focus in on paper mail.

25          Were there challenges associated with
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 1 implementation of Lason and its processes?

 2      A.  We went to this process in the summer of 2006.

 3 There was a one-time build-up of inventory for paper

 4 claims as we were working with Lason to adopt their

 5 approach of imaging the claim, then keying the claim,

 6 then loading the claim.

 7      Q.  Did you undertake an evaluation of what was

 8 the cause of that issue, of that build-up?

 9      A.  Well, I just attribute it to we're adopting a

10 new approach.  We're discussing things every day.

11 We're answering questions.  And things don't go as

12 quickly as we would like, and inventory builds.

13          I guess I would just point out that this time

14 frame is within the 2007 market conduct exam.  So all

15 of the claims information we provided to the Department

16 includes this period.

17      Q.  Okay.  Any other sort of material challenges

18 that you recollect around paper mail in the Lason

19 processes -- paper claims, excuse me?

20      A.  Well, that's the one that sticks in my mind.

21      Q.  Okay.  How about in the correspondence side?

22 Were there challenges associated with sorting of

23 correspondence?

24      A.  Yes.  So we have continually improved the

25 instructions for sorting and continually defined which
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 1 things need to be in their own category.  When we first

 2 established the filing cabinets, if you will, the

 3 folders --

 4      Q.  We're talking about DocDNA?

 5      A.  DocDNA -- I think we established too many.  So

 6 we ultimately simplified things.

 7      Q.  What were the challenges associated with

 8 having too many queues?

 9      A.  Too many then became -- things became more

10 bifurcated than necessary.  It meant that we were

11 managing more people than really was required.

12          One of the things we did in the beginning was

13 establish folders by each legal company or state.  And

14 we felt that ultimately many of the items didn't need

15 that sorting, that COCCs could just be aggregated as a

16 single document and we didn't have to separate Texas

17 from Colorado, as an example, making one up.

18      Q.  Okay.  We've heard a lot about misrouting.

19 The references to misrouting involving Lason, are we

20 talking about misrouted paper claims, misrouted

21 correspondence, both?  What's going on there?

22      A.  My recollection is we're talking about

23 correspondence, not claims.  And in my mind, that means

24 we might have sent a medical record to a DocDNA queue

25 that was not supposed to receive medical records.  And
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 1 the person working that queue didn't know how to get it

 2 back to the right location in the DocDNA tool.

 3          So we've ultimately clarified the process for

 4 rejecting.  "No, this one it's not mine."

 5      Q.  The root cause of those problems were what, in

 6 your opinion?

 7      A.  Simply that we were implementing change, and

 8 we were learning along the way, and we were being

 9 clearer as we understood the questions people were

10 having and the interactions that were occurring.

11      Q.  We've also heard some testimony about queues

12 that weren't getting worked.  Is that something related

13 to correspondence, paper mail, both?  Can you give us a

14 little flavor for what was going on?

15      A.  Well, we had many, many queues.  And I think

16 internally we weren't as clear with people that, "Hey,

17 you are the owner of this queue.  You have to work it

18 every day.  Don't care if you're going to be at

19 training or on PTO that day.  Somebody's got to do the

20 job."

21          And ultimately we made clarifications and

22 improvements and implemented reporting so we could see

23 what wasn't moving.

24      Q.  I've also heard and we've heard in the context

25 of these proceedings difficulty in tracking some of the
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 1 secondary documents.  Was that a problem or a challenge

 2 that you understood was associated with Lason?

 3      A.  So "secondary documents" is another word for

 4 correspondence.  And yes, we had issues with getting

 5 all of the correspondence actually imaged and into

 6 DocDNA queues.

 7          And that was our need to be more clear with

 8 the expected turnaround time, measuring those items

 9 that were received, ensuring that they got into DocDNA.

10 And we improved those processes.

11      Q.  You've talked about the last half hour or so

12 about certain improvements.  And I'd like to spend a

13 little bit more time on that piece of it.

14          Have the challenges that were associated with

15 Lason and been the subject of these proceedings been

16 corrected?

17      A.  Yes.

18      MR. STRUMWASSER:  Objection, vague as to time.

19      THE COURT:  I'll allow it.  It's preliminary.

20          But you need to pin it down.

21      MR. VELKEI:  Understood.  And that's part of what

22 I'm doing, your Honor.  Appreciate it.

23      Q.  Now, what steps were taken to help address

24 those challenges?

25      MR. STRUMWASSER:  When?
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 1      MR. VELKEI:  Q.  Start from the outset.

 2          I'd like a little latitude here, your Honor.

 3 We're going to drill down into the details of August

 4 2006, this is what Ms. Berkel did.

 5      THE COURT:  I'll allow it; it's preliminary.

 6      MR. VELKEI:  I appreciate it.

 7      Q.  So if could you describe some of the steps

 8 that were taken by the company to address the

 9 challenges that we've discussed and we've seen in these

10 proceedings.

11      A.  So starting back to paper claims, I mean, it

12 was just quite simply putting inventory reporting on

13 the number of paper claims received versus those that

14 were imaged versus those that were keyed and measuring

15 the turnaround time.  And that was the third quarter of

16 2006 activity, pretty close to the starting date.

17          I would say that we closed September 30th,

18 2006 with the buildup of inventory actually in the

19 claims engines.

20      Q.  How did the reporting help address those

21 challenges?

22      A.  So we could see where -- you know, how many

23 were awaiting to be keyed, what was the inventory,

24 versus how many actually had been received.  So we

25 could know.
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 1      Q.  Who was receiving these reports?

 2      A.  Well, there was a team within Ellen's

 3 organization in the operations team that was working

 4 through this transition.

 5      Q.  Did you also receive copies of these reports?

 6      A.  I was -- at the time, I was CFO.  So, no.  I

 7 wasn't looking at this level of detail, no.

 8      Q.  What other steps were taken to address some of

 9 the challenges?  You've talked about simplifying queues

10 and the like.  But let's talk at a general level about

11 some of the concepts that were implemented to address

12 the challenges.

13      A.  So we have continually been updating how to

14 separate the correspondence into the files for DocDNA.

15 So there were improvements to that in every quarter of

16 the year.  And I'd go kind of back to well, as

17 legislation changed, as policies changed, as benefits

18 changed, you know, some of the correspondence will have

19 changes.

20          I would say that the clarity of the document

21 typing and getting them into DocDNA, that there was

22 still work being done on that in March of 2007.  And

23 then, you know, we continued to look at this process

24 because we have a number of other performance metrics

25 that we're trying to drive to -- turnaround time in 10
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 1 working days.  So we're always looking at this front

 2 end on the claim and paper correspondence side to work

 3 through improving our performance there.

 4      Q.  There was some discussion I think with

 5 Mr. Murray about a summit, a Lason summit.  Can you

 6 describe for the Court what that was and when that took

 7 place?

 8      A.  In October of 2007, after doing a number of

 9 other process improvements, again, in 2006 and in 2007,

10 we said, "Okay.  We have a new list of items, and we

11 want to get feedback from everyone that's intimately

12 involved in handling anything related to claims, claims

13 keying, claims eligibility, and correspondence and

14 DocDNA queues.

15          So I believe the group met in San Antonio.  It

16 was at least a two-day meeting.  It might have been a

17 little bit longer.  I had a representative from my team

18 present at that meeting.  And the goal -- one of the

19 many goals of that meeting was to establish a new to-do

20 list around this process and prioritize the items that

21 we want to accomplish.

22      Q.  How many people attended?

23      A.  Well, you know, people came and went at

24 various times in the agenda.  But I would say more than

25 50 people contributed to the to-do list.
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 1      Q.  Now, we've talked about the Six Sigma concept.

 2 Was the Six Sigma project management team utilized in

 3 attempting to address some of these challenges?

 4      A.  It was.

 5      Q.  Do you recall when they were first utilized?

 6      A.  Well, I have a better recollection of '07

 7 because now I'm in operations, and now I'm spending

 8 more time understanding this.

 9          So I can tell you that John Murray was

10 involved, and he is a black belt, Six Sigma guy.  But

11 perhaps there were people in '06.  I just don't know.

12      Q.  Can you pinpoint when you first became aware

13 of Mr. Murray's involvement as a black belt in this

14 process?

15      A.  Well, I started spending more time on Lason

16 and Lason reporting in March of '07.  So it may be as

17 early as that.  I just don't remember.

18      Q.  Was there a contract with Lason?

19      A.  There is a contract with Lason.

20      Q.  Were there changes made to the terms of the

21 contract to address some of these issues?

22      MR. STRUMWASSER:  Objection, vague as to time.

23      THE WITNESS:  We implemented --

24      THE COURT:  I have to rule on the objection.

25      THE WITNESS:  Sorry.
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 1      THE COURT:  That's okay.

 2          I assume that you're going to get to the time?

 3      MR. VELKEI:  Yes, your Honor.

 4      THE COURT:  So I'll allow it with that

 5 understanding.

 6      MR. VELKEI:  Thank you.

 7      THE WITNESS:  I'll answer the time.

 8          So in -- it was a calendar year contract, so

 9 the January 1st, 2008 and forward contract was very

10 specific around performance standards of Lason, and

11 they met those performance standards.

12      MR. VELKEI:  Q.  Can you give a little bit more

13 clarity about how those changes in the contract

14 impacted some of the challenges?

15      A.  It was just a desire to have everyone marching

16 to the same goals.  And they were absolutely a willing

17 partner and had been very helpful to us.  It was not a

18 complex negotiation, saying, "Hey, this is what we want

19 to achieve internally.  That means you, the person that

20 is helping us with this up-front, also has to have the

21 same performance standards."

22          And the contract was established that they

23 would be reimbursed less should they not achieve those

24 standards.

25      Q.  In your opinion, were any of the challenges
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 1 associated with an absence of resources?

 2      A.  I think we'll see as we look through documents

 3 today that, in the very, very beginning, resources were

 4 applied.  Resources weren't constrained around this.

 5 It was a project of clear expectations and

 6 communications.

 7      MR. VELKEI:  I'd like you to take a look at a

 8 document.  I'm going mark it next in order.  I believe

 9 it's -- 5255?

10      THE COURT:  Correct.

11      MR. VELKEI:  It's a one-paged document from

12 Ms. Berkel to Mr. Smith and Mr. Auerbach dated

13 September 25th, 2007.

14          (Respondent's Exhibit 5255 PAC0121325

15           marked for identification)

16      MR. VELKEI:  And the Bates number is PAC0121325.

17      THE COURT:  All right.  5255 is an e-mail with a

18 top date of September 25th, 2007.

19      MR. VELKEI:  I want you to take a moment to look

20 at that document, Ms. Berkel.  Let me know when you're

21 done.

22      THE WITNESS:  Okay.

23      MR. VELKEI:  Q.  Do you recognize what's been

24 marked for identification as 5255?

25      A.  I do.
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 1      Q.  Can you explain what this is?

 2      A.  I am sending an e-mail to peers in my ops

 3 organization, Doug Smith and Steve Auerbach, asking for

 4 a single owner to manage Lason as a vendor.

 5      Q.  Ms. Berkel, it would appear that you were not

 6 satisfied with the pace of changes in addressing some

 7 of the challenges we've discussed.  Is that a fair

 8 characterization of this document?

 9      A.  It is.

10      Q.  What was your intention with regard to this

11 document?

12      A.  So I was trying to make Doug and Steve aware

13 of the items that were still on the to-do list from my

14 perspective.  I had now been in the ops organization,

15 you know, a little bit more than three months and was

16 spending a lot more time in this arena to make sure we

17 were doing everything we could to document -- to route

18 our documents as quickly as possible.

19      Q.  I'd like to address your attention to the

20 second paragraph, in particular the statement by you to

21 the effect that, "The bad news is that we are only

22 creating more regulatory issues, making no measurable

23 progress to resolving our issues that are leading to

24 increased provider disputes and dissatisfaction."

25          Is it the case that no progress had been made
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 1 on any of the challenges we've discussed at this point

 2 in time?

 3      A.  Well, I'm talking about progress in the

 4 context of prior conversations that I've had with them

 5 in the month of September.

 6      Q.  Okay.

 7      A.  So I'm now part of their management team.  I'm

 8 now meeting with them weekly, and I'm now able to

 9 provide them with a list of things.  I'm just trying to

10 be clear with them.  I'm not measuring progress from

11 the day we turned Lason on until September 2007.

12      Q.  Are the issues that are identified in this

13 e-mail new issues or issues that -- new issues to your

14 knowledge?

15      A.  Many of them are new to me in the summer of

16 2007.

17      Q.  So that we're clear, had progress been made in

18 addressing some of the challenges we discussed prior to

19 the e-mail of September 25th, 2007?

20      A.  Absolutely.

21      Q.  What was the outcome of this particular

22 document, if you know?

23      A.  I think the next -- when I got in the next

24 morning, I have -- Kelly Vavra is your single point of

25 contact.  She will take this list of issues and drive
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 1 you to closure.

 2      Q.  Were these issues driven to closure?

 3      A.  Yes, they were.

 4      Q.  In the 2007 time frame?

 5      A.  Yes, they were.

 6      Q.  Switching gears and discussing Duncan.  Now,

 7 we've heard there have been some issues with respect to

 8 I think maybe failure to print checks, things of that

 9 kind.

10          In your opinion, were there serious problems

11 associated with Duncan?

12      A.  No.

13      Q.  Why do you say that?

14      A.  The kinds of things that we've been talking

15 about I experienced with our PacifiCare printing and

16 mailing operations as well.  Sometimes checks wouldn't

17 get cut the day they were supposed to.

18      Q.  What do you ascribe that to?

19      A.  Human error.

20      MR. VELKEI:  Your Honor, this may be an

21 appropriate time to take a break.

22      THE COURT:  Sure.

23          (Recess taken)

24      THE COURT:  Okay.  We'll go back on the record.

25      MR. VELKEI:  Q.  Ms. Berkel, just to close a loop
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 1 on where we ended at the break, in 2008-2009, have we

 2 achieved perfection with Lason?

 3      A.  No.

 4      Q.  Can you describe what, if any, issues

 5 remained?

 6      A.  There's always going to be things that come

 7 up, new things we learn as our business changes, as our

 8 products change, as our regulations change.  There are

 9 going to be opportunities to do things better.

10      Q.  Turning now to NDB and some of the corrections

11 focusing around that process and the interface -- and I

12 know we had some concerns about what knowledge you had,

13 at least with respect to the capital amount of dollars

14 invested in that process.

15          Do you have any knowledge with respect to

16 what, if any, actions were taken to try to address some

17 of the challenges that we spoke about at a very general

18 level before the morning break?

19      A.  I do.  In the course of being CFO, I was made

20 aware of certain changes that were made to RIMS because

21 of the interface.

22      Q.  Can you be more specific about what those were

23 and when those happened?

24      A.  In August of 2006, I learned that the

25 interface brought information to RIMS that terminated
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 1 providers that still had active contracts.  And that

 2 defect was introduced time sometime in the month of

 3 July of 2006 and was remediated, I would say, early

 4 August 2006.  And so that particular issue was one that

 5 I was aware of and asked the organization, "Well, can

 6 you look and see if there are any claims that need to

 7 be reprocessed as par because we might have adjudicated

 8 them as nonpar."

 9      Q.  Focusing on the particular item, was that

10 issue, challenge, however you may describe it, an

11 isolated event, or has that occurred since?

12      A.  I know that there have been similar types of

13 issues for other states, not California.  That

14 particular time was related only to California.

15      Q.  Focusing just on California because that's

16 really what's at issue here.

17      A.  I don't think that that kind of issue has

18 happened again.

19      Q.  Are you aware of any other processes or

20 efforts that were made to address challenges associated

21 with NDB?

22      A.  So I'm also aware that, in March of 2007, when

23 we made changes to the interface, we deployed

24 additional changes to the interface technology.  And

25 that left some changes not feeding appropriately down
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 1 to RIMS.

 2          It was quickly identified.  I want to say that

 3 it was resolved within a 30-day time period.  And

 4 again, the company initiated to identify claims that

 5 would need to be reworked for any defects related to

 6 the missing data, and we did.

 7      Q.  Any other processes or tools that were

 8 implemented to assist in managing any issues around the

 9 interface?

10      A.  Well, in the summer of 2007, we established a

11 war room that was called the EPDE war room to take

12 issues that network management was receiving from

13 providers and work through the resolution.  Although

14 the name was EPDE, it was really any kind of contract

15 loading issue, many that had nothing to do with RIMS.

16      Q.  Okay.  Let's focus on that because we've heard

17 that term "war room" a lot.  Is there an actual room

18 where there's, you know, computers and people are

19 sitting there trying to manage these issues?

20      A.  Well, believe me, the name "war room" does not

21 come from my naming convention.  So it was something

22 that United used.  There's not a room.

23      Q.  Can you describe what that really means.

24      A.  It just means that people from across the

25 organization, experts in the arena, are gathered at the
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 1 same time in a telephone conference presence to resolve

 2 things that are on the to-do list.

 3      Q.  Did you participate in that process?

 4      A.  I did not participate in the EPDE war room.

 5      Q.  Any other tools that were implemented that

 6 you're aware of that assisted in some of these issues?

 7      A.  So in the summer of 2007, we began receiving

 8 reports that identified what the daily interface was

 9 sending to RIMS and measuring how many made them to

10 RIMS.  And the ones that weren't being received by RIMS

11 were expected to be resolved in a 24-hour period.  So a

12 reconciliation effort of that interface was implemented

13 in August of 2007.

14      Q.  Has that been a successful tool in identifying

15 and solving issues as they arise?

16      A.  It has.

17      Q.  What were the circumstances that gave rise to

18 that being implemented?

19      A.  I asked, "Why don't we do this?"  And the

20 organization said, "Okay, we can."  And we did.

21      Q.  Anything else on the subject?

22      A.  I'm sure there are other examples.  Those are

23 the ones I recall.

24      Q.  Okay.  We've talked at a more general level.

25 I'd like to drill down just a bit more and to address
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 1 some of the Department's concerns about timing.

 2          I'd like to kind of walk through, in some

 3 chronological fashion, some of these issues in a little

 4 bit more detail.  And I want to focus on the time prior

 5 to your being appointed as the senior vice president,

 6 operations integration, so your time as CFO.

 7          Now, were there processes in place for you to

 8 become aware of any issues that might arise in claims

 9 handling?

10      MR. STRUMWASSER:  What time?

11      MR. VELKEI:  Q.  This is during your time as the

12 CFO of the company.  So let's take 2006.

13      A.  Yes.  So I received routine operational

14 information about our claims handling throughout my

15 time, starting in the fall of 2002.  And that

16 continued.

17      Q.  What is "routine operational information"?

18 What in particular are you talking about?

19      A.  Well, I receive a daily e-mail for RIMS and

20 NICE claims inventory.  And it tells me the number of

21 claims in inventory, the billed charges with that

22 claim.  It gives me the breakdown of commercial and

23 Medicare and point of service.  It gives me the aging

24 of that.

25          And I tend to look at those reports on a daily
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 1 basis with a focus on the aged inventory.

 2      Q.  How does that assist you in identifying to the

 3 extent that there are issues impacting claims handling?

 4      A.  The report puts every day right next to each

 5 other, so I can scan to see if inventory is increasing.

 6 And I tend to know the number.  But I usually focus on

 7 the age inventory because anything that's aging, if

 8 aged inventory is increasing, then I know that

 9 something is happening in front of it.  And that's when

10 I will get on the phone and ask more questions.

11      Q.  Were you reviewing these reports back in 2006?

12      A.  I was.

13      Q.  When do you recall first identifying that

14 there were some potential issues around claims

15 handling?

16      A.  I think it was August of 2006.

17      Q.  Okay.  And what do you recall in that regard?

18      A.  Since I look at it daily, it doesn't take much

19 to click it open and look at it.  You know, it takes

20 maybe 10 seconds.  I noticed that the inventory was

21 building and the aging was building.  So I just shot

22 that same e-mail over to Arnie Paulson.

23          Arnie is the chief actuary.  I've worked with

24 him my entire career at PacifiCare, both in my

25 corporate role and my business role.  Wouldn't be
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 1 unusual for me to talk to him every other day.  So I

 2 was giving him a heads up.

 3      MR. VELKEI:  Let me present you with a copy of

 4 what has been marked by the Department as an exhibit,

 5 Exhibit 339.  Here's a courtesy copy.  And these Bates

 6 numbers are PAC602462 to 463.

 7          Your Honor, we've got a confidential

 8 designation on there.  We can remove it if it hasn't

 9 been already.

10      THE COURT:  Let me see.

11      MR. STRUMWASSER:  I'm sorry.  It has been removed

12 or has not?

13      MR. VELKEI:  I don't know, but I'm happy to remove

14 it.  It just shows on here as confidential.

15      THE COURT:  It's been removed.

16      MR. VELKEI:  Q.  Okay.  Do you recognize Exhibit

17 339?

18      A.  I do.

19      Q.  Can you identify what this is in relation

20 to -- does this tie to the time period during which you

21 recognize there were some issues?

22      A.  It does.

23      Q.  Can you explain, first of all, with a little

24 bit more detail who Mr. Paulson is?  You said he's the

25 chief actuary.  What is his interest in sort of aged
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 1 inventory reports and claims handling?

 2      A.  So the chief actuary is ultimately responsible

 3 for estimating healthcare costs in the financial

 4 statements.  And many regulators require an annual

 5 statement from the chief actuary that the financial

 6 statements have been adequately estimated in accordance

 7 with actuarial standards and things like that.

 8          So in my role in finance, the entire time I

 9 worked for the company, Arnie and I have partnered.

10 And my responsibility is to sign off to auditors and

11 statutory reports as well.

12      Q.  Let me stop you there.  Does the Department of

13 Insurance require this kind of reporting?

14      THE COURT:  California Department of Insurance?

15      MR. VELKEI:  Q.  The California Department of

16 Insurance.

17      A.  Yes.  I believe that there's an annual

18 certification by the actuary.

19      Q.  Okay.

20      A.  And so it looks like on Tuesday, the 8th of

21 August of 2006 -- you know, again, I'd been looking at

22 this report every day -- I just shout out a heads up to

23 him.  "Hey, the aged inventory is up.  The billed

24 inventory is up."  I say, "It might be a blip."

25          So it's not unusual to see things increase,
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 1 and I would tend to look at things over time.  But we

 2 have a habit of sharing what we can as soon as we can.

 3 So I was just giving him a heads up.

 4      Q.  When this kind of information is sent to

 5 Mr. Paulson, are there action items associated with it?

 6      A.  So you can see that Arnie didn't want to wait

 7 for the next day.  I was going to wait for one more day

 8 to see what was happening.

 9          And Arnie sends an e-mail to Raynee Andrews

10 saying, "Hey, what's driving the increase?"

11      Q.  What's your understanding of what was going

12 on?

13      A.  Raynee responds, looks like that same day, and

14 tells us that we've had delays in inventory from the

15 transition to Lason and that we're working through

16 issues related to that transition.

17      Q.  Okay.  And so can you explain, they're talking

18 about "...continue to get thousands of reject claims in

19 San Antonio from Lason as continuing education occurs

20 or sent back to Lason for logging, and many are aged by

21 that point," what is going on here?

22      A.  It looks to me -- I'm not an expert at

23 this -- is she's saying, when they look at the claim

24 within NICE and they compare it to the image, that not

25 all the fields -- I'm sorry, RIMS, not all the fields
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 1 have made it into RIMS.  And so they are sending claims

 2 back to get that field input into RIMS.  And that's

 3 causing the inventory to slow down.

 4      Q.  Got it.  Says, "Released all production staff

 5 in Cypress on July 31st and have been receiving boxes

 6 of claims that were being worked there.  Again, they

 7 were aged."  What's going on, if you can explain?

 8      A.  So to the extent that employees were

 9 terminated in July and the boxes, you know, went to San

10 Antonio and now we're talking about August 8th, we've

11 lost eight days of getting whatever's in those boxes.

12 I presume that they were both claims and

13 correspondence.

14      Q.  Were these problems inadvertent?

15      MR. STRUMWASSER:  Objection, vague as to what

16 "these problems" are.

17      THE COURT:  Sustained.

18      MR. VELKEI:  Q.  I'm focusing on the boxes of

19 claims that didn't get sent to San Antonio.

20      A.  Well, I wouldn't call it inadvertent.  I would

21 just say, as we made a transition we lost some time.

22 So it's one time in nature.

23      Q.  So once you identified the concern and this

24 information was then provided, were steps taken from

25 here going forward to address these issues?
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 1      A.  Many steps were taken.  And steps were being

 2 taken even as this e-mail was being sent to me.

 3      Q.  Okay.  Now, it says here, "I suspect it will

 4 get worse before it gets better due to all of the

 5 moving pieces."  You see that reference there?

 6          Was there additional followup and detail

 7 provided to you with greater specificity about what

 8 some of these other issues were?

 9      A.  There were.

10      MR. VELKEI:  I'd like to introduce as exhibit next

11 in order -- I believe it would be 5256.

12      THE COURT:  Correct.

13      MR. VELKEI:  -- an e-mail from Mr. Mike Nakashoji

14 to Ms. Berkel and Mr. Paulson dated August 9, 2006,

15 subject, "Heads up."  The designations are PAC602468

16 and 469.

17          (Respondent's Exhibit 5256 PAC602468

18           marked for identification)

19      MR. VELKEI:  We can remove that confidential

20 designation, your Honor.

21      THE COURT:  Okay.  5256 is an e-mail with a top

22 date of August 9, 2006.  And I'm going to remove that

23 designation.

24      THE WITNESS:  I'm ready.

25      MR. VELKEI:  Q.  Okay.  And before we go to this
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 1 next document, Ms. Berkel, I just wanted to focus back

 2 on the prior Exhibit 339.  In the "re" line, it says,

 3 "Non-HMO inventory, current report."  When we're

 4 talking about non-HMO, what's captured within that?

 5      A.  That report is the entire universe of RIMS,

 6 including PPO, ASO, point of service, out of network,

 7 med supp and senior supp.

 8      Q.  On the PPO side, would that include all of the

 9 states or just California?

10      A.  All states.

11      THE COURT:  I'm sorry.  What document is that?

12      MR. VELKEI:  That was the prior exhibit, your

13 Honor, 339.

14      Q.  Turning now to this next document, if we can,

15 we talked about followup being done in response to your

16 e-mail.  Was this some of what you were talking about,

17 Ms. Berkel?

18      A.  It is.

19      Q.  Can you describe -- I think we've heard

20 Mr. Nakashoji's name before, but can you describe who

21 he is?

22      A.  Mike is a historical PacifiCare person.  He

23 worked in our claims organization for a number of

24 years.  He was Ellen's employee, Ellen Vonderhaar's

25 employee at the time.  And he was a person that worked
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 1 through things that needed special focus.

 2      THE COURT:  I'm sorry.  Can I bother you?  My

 3 second page is blank.  Is it supposed to be blank?

 4      MR. VELKEI:  Mine is too.

 5      MR. STRUMWASSER:  I think it's just because they

 6 unitized the document properly, and the document

 7 contained a second page of blank.

 8      THE COURT:  Thank you.  Just wanted to make sure I

 9 wasn't missing something.

10      MR. VELKEI:  Q.  Was this document intended to

11 capture the issues that were impacting non-HMO

12 inventory at the time?

13      A.  This document is inventory in total.  Ellen

14 manages all of the PacifiCare claims processes, so it's

15 encompassing NICE, RIMS, and ILIAD.

16      Q.  Is this specific to California?

17      A.  It is not specific to California.

18      Q.  Right here, "I just wanted to" -- "Sue, Arnie,

19 I wanted to give you an update on various events or

20 issues that will impact California claims"?

21      A.  I suppose, when I look at the list, there are

22 things that are certainly California oriented and there

23 are things that are universal to PacifiCare.

24      Q.  I'd like to go through some of these issues,

25 if you don't mind, Ms. Berkel.  I'd like to start with
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 1 just the very first one, "California providers

 2 terminated on RIMS."  Can you explain what's going on

 3 here?

 4      A.  I had mentioned this just a few minutes

 5 before.

 6          So the interface, the EPDE interface, brought

 7 information to RIMS that terminated some providers.

 8 And that defect was corrected.  And we looked for

 9 claims with that list of tax identification numbers and

10 reprocessed any claims that were impacted.

11      Q.  Who detected this issues issue in the first

12 instance?

13      A.  It was detected by Andrew Feng.

14      Q.  Who was Mr. Feng at the time?

15      A.  Mr. Feng was a member of the network loading

16 team, and he was specific to a team to handle the

17 integration of contract loading for PacifiCare as we

18 made the Care Trust Network transition.

19      Q.  Is this United integration?  Is that what is

20 being referred to?

21      A.  Yes, it is.

22      Q.  Can you give a little more flavor about who

23 United integration was at the time?

24      A.  Well, almost every functional department in

25 the organization that was making changes, because we
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 1 were combining two companies, designated employees to

 2 work on specific integration projects.  And contract

 3 loading was one of the teams that had a specific

 4 dedicated team to manage the EPDE transition for RIMS.

 5      Q.  Would that include monitoring for any

 6 potential issues that came up in the context of

 7 integration?

 8      A.  It does.

 9      Q.  How large was that team at the time it came

10 out?

11      A.  Well, I don't know in the summer of 2006, but

12 when I went to the operations organization in the

13 summer of 2007, you know, I worked with many of the

14 people that Andrew supervised.  And at one point, we

15 did meet in Cypress.  And I would say that he had

16 probably 15 of his team members.

17          So in the summer of 2007, you know, there were

18 15 people dedicated to these types of activities.

19      Q.  Okay.  Were these issues in fact resolved,

20 corrected?

21      A.  They were corrected.

22      Q.  Is this the first time in PacifiCare's history

23 that a California provider was accidentally terminated

24 on RIMS?

25      A.  No.
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 1      Q.  Was it accidental, Ms. Berkel?

 2      A.  Yes.

 3      Q.  Turning to, "Wrong fee schedules for certain

 4 PPO providers," can you explain to me what's being

 5 referenced here?

 6      A.  So when we began using the interface on June

 7 23rd, 2006, the interface supplied RIMS with fee

 8 schedule numbers.  So the interface only sends down the

 9 name.  That name supplied in the interface was

10 incorrect.

11      Q.  Okay.  Was the issue corrected?

12      A.  It was.

13      Q.  How soon after it was identified was the issue

14 corrected?

15      A.  This e-mail says it was fixed on July 31st.

16      Q.  So even before this memo was prepared?

17      A.  Yes.

18      Q.  Were the affected claims reworked?

19      A.  Yes.

20      Q.  Is this the first time that there's been a

21 wrong fee schedule loaded in connection with a

22 California provider?

23      A.  No.

24      Q.  Was it accidental Ms. Berkel?

25      A.  Yes.
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 1      Q.  Now, the fact that a fee schedule has been

 2 improperly loaded, does it always mean that the

 3 provider is being underpaid?

 4      A.  No.  It could mean both over and under.  And

 5 this is a very small amount of time on a legal company

 6 that has 50,000 providers and, you know, I don't know,

 7 in the summer of '06, maybe 175,000 members.  So the

 8 amount of claims that fell in that time frame with that

 9 small group of providers that were impacted by this was

10 relatively minor.

11      Q.  I'd like to focus on -- you mentioned some of

12 them can be overpayments.  How would it be the case if

13 the fee schedule was improperly loaded that an

14 overpayment would result?  Can you speak generally,

15 maybe give us some examples?

16      A.  Yeah, let me give you an example.

17      Q.  Okay.

18      A.  So provider is supposed to have Fee Schedule

19 123.  The interface says, "Instead, access Fee Schedule

20 456."  Perhaps fee schedule 456 pays Claim No. 11111 or

21 Procedure Code 11111 higher than Fee Schedule 123.

22      Q.  Could you explain that a little more --

23      A.  I'll try again.  Let's just use an example.

24 Let's just say the provider only billed one line of

25 service, and their fee schedule paid $36 for that
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 1 service, allowed $36.  But the fee schedule that EPDE

 2 sent down instead said the allowed is $43.

 3          The provider -- it's more complicated than

 4 this because "allowed" is not equal to "paid."  Then

 5 you apply the member's benefits.  You apply the

 6 co-insurance and the deductible the member owes, and

 7 that designates what the actual check amount is.

 8          But the allowed is the price that's agreed to

 9 in the contract for the fee schedule before the

10 application of member liability.

11      Q.  Now, you've had -- have you had an opportunity

12 to evaluate a number of instances where there were fee

13 schedules improperly loaded or incorrectly loaded just

14 at a general level?  Do you have experience with this

15 issue?

16      A.  Yes.  You know, there have been -- prior to

17 this time frame in '06, I have had that discussion with

18 claims organizations before around fee schedules not

19 being correctly identified for a provider.

20      Q.  Have there been a significant number of

21 instances where overpayments were, in fact, made as a

22 result of these kinds of issues?

23      A.  Yes.

24      Q.  Were the issues that were identified here

25 accidental, Ms. Berkel?
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 1      A.  Yes.

 2      MR. STRUMWASSER:  Excuse me, vague as to "issues."

 3      MR. VELKEI:  Issues identified in Roman II,

 4 or No. 2.

 5      MR. STRUMWASSER:  It's still vague.  No. II has

 6 consequences, acts, conditions, remedial actions.  I'd

 7 like to know what Mr. Velkei is asking the witness

 8 is -- was or was not accidental.

 9      MR. VELKEI:  Q.  Ms. Berkel, the California PPO

10 providers, where it's referenced they were loaded

11 incorrectly, was that accidental?

12      MR. STRUMWASSER:  The loading?

13      MR. VELKEI:  Q.  The loading them incorrectly, was

14 that accidental?

15      A.  I believe so, yes.

16      Q.  Are you aware of any instances where a fee

17 schedule was not properly loaded where it was not

18 accidental?

19      A.  No, I'm not.

20      Q.  Moving on to the next situation or the next

21 example that's given here, "Check printing delays,"

22 can you explain what's going on here, Ms. Berkel?

23      A.  So it describes that we are now printing

24 checks with our department Duncan -- I believe they're

25 in South Carolina -- and that, as we've worked through
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 1 that transition, checks that were expected to be cut on

 2 a daily basis didn't get cut.

 3      Q.  First time something like this has happened?

 4      A.  No.  I've had delays with check printing in my

 5 PacifiCare time frame as well.

 6      Q.  What's the process for handling that kind of

 7 problem?

 8      A.  We issue the checks.  Then we look at that

 9 check run, and we try to identify -- we identify the

10 claims that, because of the delay in mailing, now

11 require interest.  And we adjudicate again that claim

12 and pay interest.

13      Q.  Were the delays that are referenced here

14 accidental?

15      A.  Yes.  I believe they're just related to the

16 complexity of making a change of this nature.  It

17 doesn't necessarily mean that every single check

18 resulted in a late-paid claim.

19      Q.  Got it.  Going on to the next heading,

20 Ms. Berkel, "Retro contracts" --

21      A.  May I ask one more thing on 3?  This is

22 describing PacifiCare in total.  This is not describing

23 PLHIC.  It is not describing California alone.  The

24 check runs for printing happened for all legal

25 companies.
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 1      Q.  Okay.  How about the next one, "Retro

 2 contracts"?

 3      A.  So Mike is giving us the heads up that he's

 4 aware of two contracts that are being retroactively

 5 loaded.  He indicates that one should have a minimal

 6 impact and that the other one goes back to January 1st,

 7 2006.  And so he's asked for a report to identify

 8 claims that require a rework.

 9      Q.  What's the reference to UMC and TMC?  Do you

10 know what that means?

11      A.  Those are the provider names.

12      Q.  Is there some mistake that it happened here,

13 or is this part of the process that you've described

14 about renewals, the contract renewal process?

15      MR. STRUMWASSER:  Vague.  I don't understand that

16 question.

17      THE COURT:  Did you understand it?

18      THE WITNESS:  I did.

19      THE COURT:  All right.

20      THE WITNESS:  These -- I'm reading into this,

21 because he's provided medical group names here, that

22 these are renewing contracts that were negotiated after

23 their effective date and loaded after their effective

24 date.

25          This is consistent with what I was trying to
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 1 share yesterday.  In our industry, providers have the

 2 economic leverage to requires us to make unit cost

 3 increases retroactive.

 4      MR. VELKEI:  Q.  So -- okay.  I'm sorry.  I didn't

 5 mean to cut you off.  Finish your comment.

 6      A.  This is an example that Mike, in our process

 7 of retroactivity, he's asking for the claims rework

 8 report.  He's just telling me, "Heads up, Sue."

 9          And he's telling me because this is one of the

10 normal things that I'm sharing with him and the

11 transaction teams because then he knows that I'll say,

12 "Okay.  Do I need to make a financial statement

13 adjustment back to January rate increases for TMC?"

14      Q.  Is there any mistake in the company that's

15 reflected in this item here?

16      A.  No.  I believe "TMC" stands for Torrance

17 Medical Center.

18      Q.  Okay.  Thank you.  Just out of curiosity, what

19 are indemnified claims?

20      A.  Indemnified claims is a concept that relates

21 to our HMO product.  It refers to special handling of

22 claims predominantly for Sutter and are related to our

23 commercial and Medicare Advantage HMO products only.

24      Q.  So there's no relation to PPO PLHIC?

25      A.  No.
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 1      Q.  How about the next reference to the IDC

 2 mailroom?  What's going on here, Ms. Berkel, if you

 3 know?

 4      A.  Well, I think 7 -- 6 and 7, I believe, go hand

 5 in hand.  So I believe Mike is referring here that

 6 mailroom has changed.  We now have a new vendor in

 7 there.  And mail, interoffice mail, may be misrouted.

 8      Q.  These are some of the issues we were

 9 discussing earlier in the morning?

10      A.  Yes.  So I think that 6 is talking about mail,

11 meaning mail between ourselves, Cypress to San Antonio,

12 et cetera.  And then 7 is talking about the challenges

13 we discussed this morning on Lason.

14      Q.  Okay.  And then 8 deals with HMO?

15      A.  It's everything, all legal companies, all

16 products.

17      Q.  Reference at the bottom, "The DOI claims audit

18 in California will now start on August 21st."  What's

19 being referred to there, if you know?

20      A.  There was a routine examination by the

21 California DOI for -- I don't know the beginning date,

22 but covering 2006 processing dates.  And the start date

23 had kept moving, so he was just giving me the latest

24 start date, which was delayed to August 21st.

25      Q.  When you say "routine," what do you mean by
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 1 that?

 2      A.  Well, I think that the National Association of

 3 Insurance Commissioners has a standard timing for a

 4 claims examination.  And when the examination is under

 5 that criteria, that it's labeled as routine.  So --

 6      Q.  Were you typically apprised of sort of the

 7 extent of regulatory proceedings?

 8      A.  I was.

 9      Q.  Did the work with regard to monitoring these

10 and other issues stop as of the date of this e-mail?

11      A.  No, it didn't.

12      Q.  Did they continue?

13      A.  Of course.

14      Q.  Did you remain involved in that process?

15      A.  Yes.  It was my role to close the financial

16 statements as accurately as I could.  And that involves

17 having an understanding of the things that are not

18 working in the way they should.

19      Q.  Okay.  In focusing on this six-month period in

20 '06, were you spending more of your time dealing with

21 operational issues?

22      A.  I was spending an increasing amount of time on

23 operational issues.

24      Q.  Explain what was going on there.

25      A.  There was a lot of change happening.  And I
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 1 wanted to understand those changes from -- working with

 2 Arnie and saying, "Okay.  How are we going to estimate

 3 these financial statements?"

 4          At this time of year, we're entering into a

 5 critical time from a financial statement perspective.

 6 We're preparing our 2007 budget.  We're pricing a lot

 7 of business for January 1st.  We're getting ready for

 8 external audit, not only at the consolidated United but

 9 for PacifiCare of California, for PLHIC separately.  So

10 there's a lot going on.

11          And I guess I would also caveat my answer is

12 it would be typical for me in this time frame to spend

13 more time in operations, too.  But in '06, given the

14 changes that we were making, I was spending more time

15 in this arena.

16      Q.  Typical at this time period in '06 why?

17      A.  Because we're making changes as being part of

18 the United organization; we're working toward standard

19 processes.  We're making a change with Lason to improve

20 our visibility to paper intake into the organization.

21      Q.  Focusing on the operational issues during this

22 period, was your involvement limited to simply

23 understanding what they were, or were you more actively

24 involved in trying to manage any operational issues

25 that arose?
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 1      A.  I would describe my historical behavior as

 2 being one of saying, "How are we going to get this

 3 done?" encouraging people to get resources assigned,

 4 making sure we're making process because my mantra has

 5 always been, "How do we do this correctly the first

 6 time?"

 7      Q.  During the last six months of 2006, were you

 8 still part of this management committee that we talked

 9 about?

10      A.  I was.

11      Q.  Did the management committee support your

12 efforts with regard to these kinds of issues?

13      A.  Yes.

14      Q.  We just touched on briefly a few times

15 meetings that would occur between operations and

16 finance collectively.  Could you talk a little bit more

17 about what that process was, how often it occurred, and

18 what was the intention with regard to that?

19      A.  Well, yesterday, I told you that, when I came

20 to PacifiCare of California in the fall of 2002, that I

21 began attending meetings established by the prior CFO.

22 In fact, I even added some meetings that he had not had

23 on his to-do list as the business changed.

24          So I had routine meetings around claims

25 operations and other aspects of our business, including
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 1 meeting with people on premium building and collection,

 2 member eligibility, et cetera.  So it wasn't unusual

 3 for me to dialog with them on a monthly basis so that I

 4 would have as much information as I could to prepare

 5 the financial statements.

 6      Q.  Who from your team would participate in

 7 addition to yourself?

 8      A.  Well -- in the fall of 2006?

 9      Q.  Yes.

10      A.  Well, members of the accounting team, so Jane

11 Knous, Paul Toller, a lot of people from my own

12 financial planning team would often be in these

13 meetings because, remember, we're taking the

14 information we have about claims processing and making

15 estimates of healthcare costs.  Then we take those

16 estimates of healthcare costs and say, "Well, today it

17 costs X."  And we're continually feeding that

18 information into our projections of future payments to

19 providers because that is the first cornerstone of

20 providing a price for a fully insured product.

21          So if we don't understand our healthcare costs

22 at an intimate and detailed level, we will underprice

23 our fully insured products, and I will be off budget.

24      Q.  Got it.  Was there a core group of operation

25 folks in the '06 time frame that you were dealing with?
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 1      A.  Yes.  So Ellen and Mike and Raynee and a lot

 2 of people in Ireland that, you know, relate to the HMO,

 3 yes.

 4      Q.  In the course of these meetings, are minutes

 5 or agendas ever prepared?

 6      A.  Sure.

 7      MR. VELKEI:  I'd like to put in front of you, if

 8 we can, what has been previously marked by the

 9 Department as Exhibit 559.

10          And, your Honor, if you could give me one

11 moment, let me scratch out the confidential

12 designations.

13      THE COURT:  Sure.

14      MR. STRUMWASSER:  I believe 559 is in evidence.

15      THE COURT:  It is.

16      MR. VELKEI:  Why don't you take a moment to look

17 that over, and let me know when you're done.

18      Q.  Do you recognize Exhibit 559?

19      A.  I do.

20      Q.  Do you know who prepared this, Ms. Berkel?

21      A.  I did.

22      Q.  What was the purpose of you preparing this

23 document?

24      A.  This December 11th meeting was to gather

25 people across the organization and make sure that I



7505

 1 knew two major things: one, how we were going to close

 2 December financial statements with the items that we

 3 had in claims rework; and two, being prepared for

 4 January 1st, 2007 contract retroactivity.

 5          So this December meeting I have had

 6 historically every December with network management and

 7 claims processing.

 8      Q.  Okay.

 9      A.  It was important at the time because United

10 had a policy of requiring -- United had a process of

11 not anticipating retro contracts.  And PacifiCare had

12 methodologies to put what we call a shell contract in

13 place.  And that would allow claims to pend while we

14 were catching up to the contract load.  And it would

15 allow us to adjudicate the claim to the new rates

16 correctly the first time.

17          So I had to overcome United understanding of

18 that to make sure that we continued to use that process

19 for January 1st, 2007 contract renewals.  And I was

20 successful doing so.

21      Q.  Did the process reduce the amount of reworks

22 that had to be done?

23      A.  Yes, it did.

24      Q.  Could you, just sort of at a top level,

25 explain how that happened?
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 1      A.  So there are providers that have never

 2 negotiated their contract prior to December 30th and

 3 31st in California.  So we are literally -- I mean,

 4 there are providers that are inking their contract at

 5 2:00 a.m. New Year's Day.  So obviously, we're not

 6 going to get that contract loaded on January 2nd.

 7          And these providers tend to have extremely

 8 complex non-standard terms.  So we tell the system we

 9 have a new contract -- and we set this up in the month

10 of December -- and that we don't have terms.  And as

11 claims come in, EDI and paper, they wait in the claims

12 engine.

13      Q.  Now, why wouldn't that kind of procedure have

14 been used to deal with some of the issues around CTN?

15      A.  We tend to use those approaches with large

16 medical groups and hospitals.

17          The providers we were adding with CTN are

18 generally one doctor at a time, and it's not known if

19 the doctor will actually contract.  So we wouldn't

20 provide a shell arrangement in an individual doctor

21 basis, not knowing.

22          The use of what I'm talking about here in

23 shells generally relate to renewals.  It's very unusual

24 to add somebody large for the first time and allow them

25 to be retroactive.



7507

 1      Q.  I'd like to focus on the first part of your

 2 statement; you identified two goals.  And I wrote

 3 down -- if I didn't get this entirely correct, you'll

 4 forgive me:  "Wanted to make sure how we were going to

 5 close the December financial statements with the items

 6 that we had to rework."  I think that's pretty close to

 7 what you said.  So what do you mean by that?

 8      A.  So the second page of this document lists some

 9 things that we were working on in the RIMS engine for

10 claims rework.  So one of the things that we were

11 talking about in this meeting was what can we get done

12 before we cut off December -- and the payments related

13 to these projects would be in my financial

14 statements -- and what are going to be happening after

15 we close December, and do we have all of the resources

16 we can to get this list behind us.

17      Q.  So was the objective to try to get as much of

18 this resolved by the end of December as possible?

19      A.  Yes, it was.  That's always the objective is

20 how fast can we get the rework processed.  And that

21 makes the provider happy; it minimizes my 10 percent

22 interest payment, you know, all of those reasons.

23          But the objective was for me to understand

24 what's going to be in paid and what am I going to have

25 to estimate on top of our normal process to ensure that
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 1 the 2006 financial statements reflect everything I'm

 2 aware of.

 3      Q.  I'd like to turn your attention to the bottom

 4 of the first page.  I think there was some questioning

 5 by the Department's counsel about aged inventory and,

 6 in particular, the server issues in China.  Can you

 7 explain or put in context what exactly happened here

 8 and what was the magnitude of the impact?

 9      A.  So the images for some claims around the

10 December 6th-7th time frame were on a computer hardware

11 server in China, Lason's operations in China.  And that

12 server went down.  So those images were not able to be

13 keyed.  So we were losing some time in claims

14 processing for new day paper claims while the hardware

15 was being restored.

16      Q.  How many days were impacted?

17      A.  I believe this was resolved within three or

18 four days of December 11th.

19      Q.  We've talked about some volumes here of 7,000

20 claims on December 7th and 10,000 claims on December

21 8th.  Is that the volume of impacted claims?

22      A.  Those are the number of paper claims, NICE,

23 RIMS, ILIAD, all ten legal companies, all products.

24      Q.  Is it surprising to you that there are issues

25 like servers going down?
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 1      A.  It's not surprising to me.  It happens;

 2 hardware crashes.

 3      Q.  I'd like to turn to the second page, if you

 4 can.

 5          It says at the very top, "I was just told that

 6 we should expect 72-hour turnaround time in the

 7 short-term.  And they will let us know tomorrow morning

 8 when they will return to 48-hour turnaround time."  Can

 9 you explain what's being referenced there?

10      A.  That particular part of my agenda is a cut and

11 paste from an e-mail I received.  And I believe that I

12 received that from Ellen.  So I was just plopping it in

13 here so that I could have a further conversation about

14 what it all meant.

15          And basically I'm pretty sure that that e-mail

16 would have been December 11th or prior.  So I think

17 it's basically saying we're moving heaven and earth to

18 get this fixed.

19      Q.  Says, "Will return to 48-hour TAT," turnaround

20 time.  What's that referencing?

21      A.  To keying the claims.

22      Q.  Was there a standard in place at this point

23 that impacted how quickly Lason needed to key claims?

24      A.  There was a standard.

25      Q.  Is the expectation that, by virtue of these



7510

 1 problems, that would slip to 72 hours as opposed to 48

 2 hours?

 3      A.  Yes.  Once we're back -- once the server is up

 4 and keying can begin.

 5      Q.  How long would it take to return to that

 6 regular turnaround time?

 7      A.  I don't remember.  But I know that, as we

 8 closed December, we did not have any backlog of

 9 inventory related to hardware crashes.

10      Q.  If we go to the RIMS rework projects, can you

11 identify the particular bullet points that impacted

12 PLHIC?

13      A.  The first one is the third bullet.  The first

14 two do not relate to PLHIC.

15      Q.  Okay.  We've -- you've characterized here CTN

16 transition projects, retro contracts, incorrect fee

17 schedules, incorrect termination of providers, current

18 log of 1281 projects.

19          First of all, what's the -- it appears that

20 there's a number of things that are captured with the

21 definition of the CTN transition project.  Could you

22 explain that a little bit?

23      A.  So I just captured anything that I was aware

24 of on RIMS that was Care Trust Network contracting

25 related or the use of the EPDE interface related under
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 1 the umbrella of CTN.

 2      Q.  The "1281 projects," does that mean there were

 3 1281 projects where claims had to all be reworked?

 4      A.  No.  The count is the number of tax

 5 identification numbers we were researching to see if

 6 there were claims that needed to be reworked.

 7      Q.  Can you explain that a little bit more?

 8      A.  So let me just say, if Provider ABC got the

 9 wrong fee schedule name from the interface, their tax

10 identification number was identified for additional

11 research.  It's entirely possible that that provider

12 had no claims in the defect period.

13      Q.  Okay.  Let's turn, then, if we can, to the

14 next item, which is "California RIMS Preexisting

15 Condition Claims."  Says, "DOI inquiry into PLHIC

16 practice to follow HIPAA rules for preexisting

17 condition of 12 months."  Can you explain what's being

18 referenced there?

19      A.  I'm just getting in the loop on this one, and

20 my understanding was that the Department said the PLHIC

21 policies sold with a 12-month preexisting condition

22 exclusionary period were six months longer than the

23 California law allowed.

24      Q.  As to all of the policies?

25      A.  As to small group and higher policies.
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 1      Q.  Had that policy been approved by the

 2 Department prior to being sold in California?

 3      A.  Yes.

 4      Q.  Prior to this time period, had the Department,

 5 to your knowledge, ever raised an objection to the

 6 12-month exclusion period?

 7      A.  The objection was sometime in the fall of

 8 2006.

 9      Q.  So prior to that time, were you aware of any

10 objections being raised?

11      A.  I was not.

12      Q.  Did the company agree to rework the claims

13 that were impacted there?

14      A.  We did.

15      MR. VELKEI:  I'd like to introduce as exhibit next

16 in order an e-mail from Ms. Andrews to Ms. Berkel dated

17 December 12th, 2006, Bates Nos. 228 --

18      THE COURT:  You don't have to read the Bates

19 numbers.  She'll put them in.

20      MR. VELKEI:  Okay.  I'm going to go ahead and

21 delete the confidential designation, your Honor.

22      MR. STRUMWASSER:  Do we have it clear on the

23 record that confidentiality was deleted on the last one

24 also?

25      THE COURT:  It had been previously.
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 1          This is Exhibit 5257.

 2          (Respondent's Exhibit 5257 PAC0228684

 3           marked for identification)

 4      THE COURT:  It's an e-mail with a top date of

 5 December 12th, 2006.  Confidential designation has been

 6 deleted.

 7          The second page only has two lines on it,

 8 correct?

 9      MR. VELKEI:  That appears to be the case, your

10 Honor.

11      Q.  Okay.  I'd like to direct your attention, if I

12 can, Ms. Berkel, to actually the e-mail below from you

13 to Mr. Smith, Ms. Vonderhaar, and Ms. Andrews dated

14 December 11th.  Can you describe for me what's

15 happening here?

16      A.  So I'm reaching out to Ellen's boss, Doug

17 Smith, and making sure that he's aware that we have

18 RIMS rework reports that require additional resources.

19 And I'm essentially asking him to please hire temporary

20 help to get through this volume.

21      Q.  Did that in fact happen?

22      A.  It did.

23      MR. VELKEI:  Thank you.  I don't have any further

24 questions on that.  If you would give me one moment.

25          I'd like to introduce as -- actually, I think
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 1 that has been previously marked as Exhibit 571.

 2      THE COURT:  All right.

 3      MR. VELKEI:  Your Honor, forgive me.  Could you

 4 check and see whether this has been marked confidential

 5 or remains confidential?

 6      THE COURT:  Sure.

 7          571 has the confidential designation deleted.

 8      MR. VELKEI:  Q.  Ms. Berkel, this has been

 9 previously marked and, I believe, entered into evidence

10 as Exhibit 571.  Could you take a moment to look that

11 document over and let me know if you've seen it before.

12          All right.  Ms. Berkel, do you recognize

13 Exhibit 571?

14      A.  I do.

15      Q.  Now, the reference here says, "The following

16 material operational issues during" -- "PacifiCare

17 experienced the following material operational issues

18 during Q3 and Q4 2006."  To your understanding, does

19 this in fact -- this document, in fact, reflect the

20 material operational issues during Q3 and Q4 2006 for

21 PacifiCare?

22      A.  It does.

23      Q.  Could you walk us through these issues and

24 explain to the extent that PPO, specifically PLHIC, may

25 or may not have been impacted?
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 1      A.  So outsourcing to Lason, we've talked about

 2 that this morning.  It impacted RIMS, NICE, ILIAD, and

 3 all our products, both commercial and Medicare.  And

 4 this document was prepare by Ellen Vonderhaar for

 5 operations management.  She copied me as CFO, and she's

 6 explaining that the one-time transition delayed about

 7 32,000 claims from making it to the engines.

 8      Q.  How many of those have PLHIC impact?

 9      A.  You know, I don't know specifically, but all

10 of the claims in this time period for PLHIC are within

11 the market conduct examination period.

12      Q.  "Claims processed through system," first

13 bullet point under "Outsourcing to Lason," "Claims

14 processed through system by end of September," is that

15 in fact correct to the best of your knowledge?

16      A.  Yes.

17      Q.  Focusing on the second bullet point, "22,000

18 claims from July to August time frame, claims logged

19 late into the system due to routing issues," can you

20 explain or put a little bit more meat on this, explain

21 what was going on there?

22      A.  I believe she's describing paper claims not

23 making it to NICE, RIMS, and ILIAD in a timely manner.

24 And because we're cutting off the financial statements

25 for the third quarter, I remember pushing significantly



7516

 1 on this to get them in the claims engine because, once

 2 they're in the claims engine, then they're visible.

 3 And we use that information in the claims engine to

 4 estimate healthcare costs.

 5      Q.  To the best of your knowledge, were those

 6 claims in fact logged by September 27th and the

 7 majority processed in October?

 8      A.  They were.

 9      Q.  To the extent that the claims were more than

10 the period provided by law, was interest paid?

11      A.  Yes.

12      Q.  If we could turn, then, to the next subject

13 matter, "Server moves, all systems, all products."  If

14 I understand correctly, the first bullet point has

15 nothing to do with PLHIC?

16      A.  Correct.

17      Q.  Focusing on the second point referencing RIMS,

18 what is encompassed within that second bullet point?

19 What products?

20      A.  All RIMS products -- PPO, ASO, point of

21 service, out of network, senior supp, and med supp.

22      Q.  Am I reading this document correctly?  What

23 was the -- says, "File delays were only for one to two

24 days."  Was that the only impact as a result of this

25 issue, at least as to RIMS?
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 1      A.  Yeah.  We moved hardware over the weekend.

 2 And when the new hardware came up, the system wasn't

 3 responding as anticipated, which delayed intake of

 4 claims into Claims Exchange.

 5      Q.  Is that the only impact that's identified in

 6 this bullet point, a one- to two-day delay?

 7      A.  For claims intake, yes.

 8      Q.  Okay.  Moving on to the next subject matter if

 9 we could.  "206,000 claims failed to load to the

10 imaging and claims systems from 11" -- "November 6 to

11 November 27."  Can you explain what's happening here?

12      A.  So this looks like a delay in claims making it

13 to all three claims engines, NICE, RIMS, and ILIAD.

14 And it looks like -- let's see.  There's a few weeks of

15 delays, and -- as early as November 6th through

16 November 27.  All of those are resolved by November 28.

17 And inventory that peaks because one-time load for

18 many, many days were quickly worked by December 8th.

19      Q.  The 206,000 -- the delays associated with

20 those 206,000 claims, were they accidental?

21      MR. STRUMWASSER:  Excuse me.  Were the claims

22 accidental or were the delays accidental?

23      MR. VELKEI:  The delays.  That's pretty clear.

24      THE WITNESS:  Yes, I believe so.

25      MR. VELKEI:  Q.  How about the two issues -- let's
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 1 keep going, then, to the next issue.  "Check run

 2 issues, all systems, all products."  Can you explain

 3 what's happening here?

 4      A.  Well, we talked about the July transition to

 5 Duncan and that there was a delay in check printing.

 6 And to the extent a claim was now beyond its statutory

 7 required time, we did pay interest on another

 8 adjudication.

 9          Looks like Ellen is describing a couple of

10 other one to two delays.  It was our process, to the

11 extent there was a check in that printing, that it was

12 now related to a claim that would be late, that we

13 would pay interest.

14      Q.  It references a one-week delay when printing

15 was transitioned to Duncan in July.  What happened

16 there?

17      A.  It's just working through what are the

18 instructions, what is the process, how should this

19 work.  So that one-week delay was related to starting

20 up with Duncan.

21      Q.  Was it accidental or intentional, the delay?

22      A.  It was not intentional.

23      Q.  Says here, "Other delays throughout the fourth

24 quarter have been one to two days."  Does that

25 accurately reflect the extent to which delays were
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 1 experienced during this period involving Duncan and

 2 check run?

 3      A.  It does.

 4      Q.  Just to close the loop, were those delays

 5 accidental or intentional?

 6      A.  I believe that those delays were just getting

 7 solid processing and they were not intentional.

 8      Q.  Let's go on to the next subject matter if we

 9 can.

10      A.  I would just add, we were doing everything we

11 could to know that things were going well.  So we were

12 monitoring with them daily.  And that's how we knew, so

13 that we could initiate rework for any that now became

14 late.

15      Q.  Turning to the next subject matter,

16 "Regulatory projects, RIMS system/PPO product."  Says,

17 "10,000 total claims to be reworked.  The two primary

18 projects relate to a regulatory benefit issue in

19 Washington State and a preexisting issue in Oregon."

20          With regard to the 10,000 total claims to be

21 reworked, what piece of these, if any, related to

22 California PPO?

23      A.  Neither of these are PLHIC.

24      Q.  And then that may be the end, but I just want

25 to make sure.
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 1          Here we go.  So if we can turn to that last

 2 subject matter, "CTN contract load issue."

 3          Okay.  First statement, "38,000" -- so,

 4 "Retroactive load, incorrect fee schedule load

 5 resulting from UHG contracts loaded for California

 6 providers in late June," can you explain what's being

 7 referenced there?

 8      A.  This is Ellen's summary of the estimated

 9 number of claims that needed to be researched to

10 determine if they needed to actually have another

11 adjudication.

12          And they have at least three categories: a

13 retro load, we use the incorrect fee schedule, or we --

14 there's only two items listed here.

15      Q.  Okay.  What does it mean, "resulting from UHG

16 contracts loaded from California providers"?

17      A.  So she is making reference to the new

18 providers added in the Care Trust Network transition.

19      Q.  Were these challenges, problems, issues,

20 however you want to describe them, accidental or

21 intentional?

22      MR. STRUMWASSER:  You know, we're getting into

23 this again.  The issue/problem here is that the

24 question is either vague or incoherent when you ask

25 whether a rework is inadvertent, whether the submission
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 1 of the claim was inadvertent.

 2          The question is, what is it exactly that

 3 Mr. Velkei is asking the witness was or was not

 4 inadvertent?

 5      MR. VELKEI:  Your Honor, I think the question was,

 6 were these challenges, problems, however you want to

 7 characterize them, accidental or intentional?  It goes

 8 directly to the heart of his case.

 9      THE COURT:  He's not arguing with that.  He's just

10 saying that, when you ask the question, the answer

11 doesn't relate specifically to the particular problem.

12      MR. VELKEI:  I want to relate it specifically to a

13 particular problem.  My intention is to walk through

14 each of these issues and ask the same question.

15      Q.  So I'm very specifically directed at the

16 problems identified with this bullet point, the

17 retroactive load, incorrect fee schedule load, limit to

18 those two, resulting from UHG contracts loaded for

19 California providers.

20          Were the problems associated with that

21 accidental or intentional?

22      MR. STRUMWASSER:  And I think Mr. Velkei will rue

23 the day he asked that question that way, but I withdraw

24 my objection.

25      THE COURT:  All right.
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 1      MR. VELKEI:  I will rue the day I asked --

 2      THE COURT:  All right, gentlemen.

 3      MR. VELKEI:  Q.  The problems that are identified

 4 here, Ms. Berkel are references to retroactive loads.

 5 And the problems associated with the retroactive loads

 6 and incorrect fee schedules as identified here, were

 7 they the result -- were those challenges accidental or

 8 intentional, Ms. Berkel?

 9      MR. STRUMWASSER:  Now we got it.  Problems or

10 challenges?  Which is it?

11      MR. VELKEI:  Your Honor --

12      THE COURT:  I'll allow it.

13          Go ahead.

14      THE WITNESS:  So we've talked about the incorrect

15 fee schedule this morning, and that was accidental.  We

16 didn't intend to send the wrong fee schedule name to

17 RIMS.

18          Yesterday we spent a lot of time talking about

19 retro contracts.  We did everything we could to add

20 providers to the network.  And many of those providers

21 agreed to be added to the network after the transition

22 date of June 23rd.  And the fact that we allowed those

23 contracts to be retroactively loaded was something the

24 providers were aware of.

25          And so if there were claims that were received



7523

 1 in this time period that all of those things were

 2 happening, the claims' initial adjudication was done

 3 with the best information.  And that initial

 4 adjudication was done with the intention of being

 5 correct as best we knew it at the time.

 6          And the fact that we were working the claims

 7 again because now we had new and better information was

 8 us doing the right thing.  And that was not an

 9 accident.  We were intentionally doing the right thing.

10      MR. VELKEI:  Thank you for clarifying that, given

11 the ambiguity of the question, Ms. Berkel.

12      Q.  And just to close the loop on this piece --

13 and I think it's an appropriate time to break, your

14 Honor -- it says, "38,000 claims have been submitted to

15 be reworked."  Does that mean that 38,000 claims had to

16 be reworked as a result of these issues?

17      A.  No.

18      Q.  What does it mean?

19      A.  It means that, at the time this memo was

20 written, an estimate -- a guesstimate of the claims

21 related to those tax identification numbers had been

22 identified and that we were going to begin the process

23 of understanding if, in fact, the initial processing of

24 those claims was we defective or not.

25      Q.  Can you give us some examples of why claims
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 1 might not, in fact, have been improperly adjudicated,

 2 even if there were some problems associated with that

 3 fee schedule?

 4      A.  Well, first and foremost, as we were making

 5 these initial estimates for each tax identification

 6 number, we were not running reports on the narrow

 7 defect period, on the narrow issue related to that tax

 8 identification number.  We were being very broad in

 9 trying to do a thorough job.

10          So we captured more for our San Antonio team

11 to look at than we ultimately needed to rework.  And an

12 example would be that we pulled Tax Identification

13 Number ABC's claims for a broad period of time when the

14 fee schedule numbers were incorrect.  Then we narrow it

15 down to the defect time, when did the fee schedule name

16 get changed.  And it got corrected on July 31st, 2006.

17 Then we narrow that down to, Were the allowed prices

18 between the right fee schedule and the wrong fee

19 schedule different?  Many times they weren't, so that

20 led to a claim that had to be reviewed but not

21 processed again.

22      Q.  Okay.  And then just to close the loop on this

23 document, it states, "There will be overpayments

24 corrected as these claims are reworked."  Did the

25 company in fact find instances where overpayments were



7525

 1 made as opposed to underpayments?

 2      A.  So, yes.  Two things, though.  We definitely

 3 found overpayments.  But if the overpayment was not

 4 more than $25, we did not reprocess.

 5      Q.  Why is that?

 6      A.  Because there's an administrative burden to

 7 making a claim recovery.  And so we have a threshold of

 8 doing that when it's $25 or more and letting it go when

 9 it's not.

10      MR. VELKEI:  I think this is an appropriate time

11 to break.

12      THE COURT:  All right.  Return at 1:30.

13          (Whereupon, the luncheon recess was

14           taken at 11:52 o'clock a.m.)

15

16
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23

24

25
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 1                    AFTERNOON SESSION

 2          (Whereupon, all parties having been

 3           duly noted for the record, the

 4           proceedings resumed at 1:37 p.m.)

 5                        ---o0o---

 6      THE COURT:  All right.  Go back on the record.

 7        DIRECT EXAMINATION BY MR. VELKEI (Resumed)

 8      MR. VELKEI:  Q.  Good afternoon, Ms. Berkel.

 9      A.  Hello.

10      Q.  I'd like to discuss as the next document one

11 we've seen.  It's marked as the Department's Exhibit

12 408.

13      THE COURT:  Does she have that already up there?

14      MR. VELKEI:  I'm going to put a copy, but I see

15 that there's confidential designations.

16      THE COURT:  You want me to check?

17      MR. VELKEI:  Would you mind, your Honor?  I

18 apologize.

19      THE COURT:  Not at all.

20          Okay.  Well, 408 is not where it's supposed to

21 be.

22      MR. VELKEI:  We're happy to remove the

23 confidentiality designation if that will help things.

24      THE COURT:  I just wonder if we have some issue

25 with confidentiality.
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 1      MR. STRUMWASSER:  We can have the responsible

 2 parties check later this afternoon.

 3      THE COURT:  So 408, I'll re-mark it and remove the

 4 designation.

 5      MR. VELKEI:  Q.  Ms. Berkel, if you would take

 6 some time to look that document over.

 7      A.  Okay.

 8      Q.  Do you recognize exhibit 408?

 9      A.  I do.

10      Q.  Ms. Berkel, who prepared this?

11      A.  I did.

12      Q.  And was the document prepared at or around the

13 time of this meeting, January 29th, 2007?

14      A.  Yes.

15      Q.  What is reflected?  Are these minutes of that

16 meeting or an agenda of what was to take place?

17      A.  This is an agenda.

18      Q.  Could you give some flavor for who all of the

19 individuals are that are identified on this first page?

20      A.  This particular meeting is similar to the

21 December meting we talked about before lunch.  So we

22 have people from our contract loading team and our

23 claims processing teams as well as finance

24 representatives.

25      Q.  Was the expectation that all of the folks
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 1 identified on this document were going to participate

 2 in dealing with the issues that are reflected in the

 3 document?

 4      A.  It was -- there are definitely optional people

 5 listed for potential attendance.  I'm sure not everyone

 6 here did attend.

 7      Q.  Okay.  I was struck in looking at this

 8 document, Ms. Berkel, by the statement that is

 9 reflected at the top of Page 2.  So if you could turn

10 there with me.  It's the very first bullet point under

11 "Meeting Objectives."

12          Says, "Meeting Objectives.  No. 1 objective

13 identified is to ensure the claims are paid correctly

14 the first time we touch them."

15          Whose philosophy is that?

16      A.  Well, it's the company's philosophy.  It's

17 mine as well.

18      Q.  Was this objective discussed at the meeting?

19      A.  I would say that we didn't discuss this

20 specifically because all of the meetings preceding this

21 laid that foundation.

22          Just to refresh everyone's memory that we

23 talked about this morning, there were two main things

24 happening in this series of meetings: monitoring

25 January 1st, 2007 retro contracts and being prepared
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 1 for any rework that would be required, if any; and

 2 secondly, monitoring our to-do list in claims reviewed

 3 for potential rework.

 4      Q.  But I want to focus on that particular line.

 5 This philosophy that you've articulated here, were

 6 there persons within the company that disagreed with

 7 this approach?

 8      A.  No.  Everyone agreed.  Everyone understands

 9 that, for member, provider, all people will be better

10 off if we pay the claim correctly the first time.  The

11 cost of reworking is significant.  Interest at 10

12 percent is significant.  And the disruption from having

13 to do it again hurts our ability to maintain our

14 customers.  We're in a service business.  We want to

15 provide excellent service.

16      Q.  Okay.  Turning now to the second bullet point.

17          If we could maybe just expand that box.

18 Thanks.

19          The next bullet point says, "To review the

20 resources for claims processing, both rework and

21 current inventory."  Was there some concern,

22 Ms. Berkel, that there were insufficient resources to

23 process claims on RIMS at the time?

24      A.  Well, I suppose -- I mean, I'm continually

25 monitoring the adequacy of resources given the changing
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 1 to-do list of rework.

 2          And I know that, in December, we added

 3 resources to work through our RIMS issues.  And really

 4 what I'm trying to say here is, at every check point

 5 that we have this meeting, show me how we're going to

 6 get through these claims, and are we sufficiently --

 7 are we working overtime?  Are we working the weekend?

 8 Are we doing everything we can to get through this list

 9 of items?

10      Q.  To the extent it was determined that there

11 weren't sufficient resources, what would be the

12 approach of the company, you in particular?

13      A.  At various stages in this time frame, we did

14 do Monday through Friday overtime.  We did do weekend

15 claims processing.  We hired people who had RIMS

16 experience that formerly worked at PacifiCare to come

17 back as temporaries.  And we engaged more resources

18 with our TPA Med Plans.

19      Q.  Were these additional resources focused on the

20 rework piece of this?  In other words, putting aside

21 the reworks, were there sufficient resources to process

22 new day claims?

23      A.  We would need to talk to Ellen, but my

24 recollection is, as we brought in people to help, we

25 assigned them to new day.  And we took San Antonio
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 1 experienced claims examiners and put them on rework

 2 projects.

 3      Q.  Why was that the case?

 4      A.  The issues tend to be more complex, so we

 5 wanted our most talented people on them.

 6      Q.  Just to close the loop, if and when there was

 7 a determination that there were not sufficient

 8 resources to work through a batch of claims, what was

 9 the company's approach?

10      A.  We applied more resources.

11      Q.  If we go down to Item No. 4, says, "RIMS

12 rework issues/resources."  Did this -- did these five

13 bullet points, is this a comprehensive list of the

14 rework issues at the time?

15      A.  No, it was just a list of the ones we were

16 discussing on January 29th, 2007.

17      Q.  Would it be fair to say that these were the

18 ones that were the principal issues at the time?

19      A.  Yes.

20      Q.  Okay.  And let's just make sure we've looked

21 at and understand the various issues that are

22 identified.  Aged inventory, what's being referenced

23 there?

24      A.  Jim Congleton is a person representing the

25 contract loading team.  And he often assists in the
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 1 claims process by manually matching claims to a

 2 provider record.  And he had an inventory of claims to

 3 get matched for us.  So he was giving me an update on

 4 where he was with getting that inventory down.

 5      Q.  Was Jim Congleton an experienced member of the

 6 team?  Or what was his experience level?

 7      A.  He is a manager of network data management

 8 team, long-time United employee, very helpful to me in

 9 the course of the things that I was doing at the time.

10      Q.  Okay.  CTN rework, have we talked about this

11 issue during the morning?

12      A.  Yes.  So this one says "Andrews," meaning

13 Raynee Andrews, and then, slash, "Feng," meaning Andrew

14 Feng.  So between the two of them, Andrew Feng

15 providing an updated -- if I have all the things I've

16 asked him to identify, to give us the tax

17 identification numbers of providers that needed

18 research.  And then Raynee telling me where we are with

19 getting through those projects.

20      Q.  With regard to Ms. Andrews and Mr. Feng, what

21 was their level of experience at the time?

22      A.  I think they were both directors at the time,

23 both long-term employees of the organization

24 experienced in the work that they were doing.

25      Q.  Okay.  Let's focus on the demographic overlay
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 1 projects.  I'm not sure we've spent any time on this

 2 issue, and I just wanted to see if you could describe

 3 what this particular issue involved.

 4      A.  It didn't involve California or PLHIC.  So

 5 we -- I think it's further described back here.

 6      Q.  To the extent it didn't involve California or

 7 PLHIC, I think we can move on, Ms. Berkel.  So are you

 8 certain that that was in fact the case?

 9      A.  Yes.

10      Q.  Okay.  "Unprinted checks," is this the Duncan

11 issue we were talking about previously?

12      A.  It is more further described on Page 5.  There

13 were 6,000 checks on three different dates in the

14 fourth quarter of 2006 that didn't print.

15      Q.  Are some of the issues these unprinted checks

16 we talked about previously in the morning session?

17      A.  I think these are in addition to the ones we

18 talked about this morning.

19      Q.  And then "Resource Update," what's that

20 referencing?

21      A.  That is, tell me how we are using all of the

22 resources we have accumulated.  And are we adequately

23 staffed for the work that we have planned?

24      Q.  Okay.  I want to make sure, sort of jumping

25 back to the unprinted checks piece, let's go to Page 5.
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 1 I want to make sure we close the loop in understanding

 2 what the magnitude of that particular issue was.

 3          So where on Page 5 are you looking?

 4      A.  It's the third section down.  It begins, "RIMS

 5 checks that did not print."

 6      Q.  Okay.  "6,000 claims and payments of $726,000

 7 were issued on 10/23, 11/25, and 12/28."  What's the

 8 problem there?

 9      A.  Well, I mean, the bullet points here indicate

10 that no one produced the check runs on those days.  And

11 whoever would have the oversight to confirm that the

12 check runs went, that process, that control process did

13 not appear to be happening.

14      Q.  Was the issue corrected?

15      A.  It was.

16      Q.  And how was it corrected?

17      A.  So we printed the checks.  To the extent the

18 claim was late for that legal company's statutory

19 requirement, we reprocessed another claim and paid the

20 interest.

21      Q.  What was the root cause of that problem, if

22 you can identify one?

23      A.  Human error.

24      Q.  The third bullet points says, "Control

25 mechanism to compare printed check batch totals to
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 1 remittance to IBM was not transferred in migration to

 2 Duncan."  Can you explain what that means?

 3      A.  I think it's simply a log saying we received a

 4 file that says the total check run was $726,000.  And

 5 when I printed all of those checks, that the sequence,

 6 you know, the check numbers, actually printed the

 7 entire sequence and totaled 726,000.  The control would

 8 say, "Yep, it happened."

 9      Q.  Was this control mechanism put in place at

10 this point?

11      A.  It was.

12      Q.  The concept would be that, to the extent it

13 occurred again, it would be detected quickly?

14      A.  Yes.

15      Q.  If we could turn back I believe it's to

16 Page 3, Ms. Berkel, which is RIMS rework issues.  And I

17 want to direct your attention to the first bullet

18 point.

19          Says, "On January 22nd, there were 97,000 rim

20 claims in rework queues in 18-plus projects, several

21 described below."  The last number we discussed was

22 38,000.  What's the difference here between the 97- and

23 the 38-?

24      A.  Well, another five or six weeks has gone buy.

25 We have the list that we were waiting on from various
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 1 people of tax identification numbers that needed to be

 2 researched.  We had a process of pulling claims for

 3 that provider in a very broad time frame.

 4          So we -- you know, one provider might have

 5 August 1st to August 17th, and another provider might

 6 have July 2nd to August 31st.  And I believe we were

 7 just pulling generically everything we had done in the

 8 year of 2006 and then narrowing down to that provider's

 9 time frame of defect.

10          So this particular bullet point is catching

11 that broad sweep in the interest of getting the reports

12 more quickly from our ops controls team.

13      Q.  If I understand correctly, however, the 97,000

14 would have included all rework projects involving PPO

15 in any of the states or any RIMS projects; is that

16 correct?

17      A.  Yes, that's true.

18      Q.  So when we looked previously at -- and forgive

19 me, may have been 5256 or -7, it was your December 11,

20 2006 e-mail to Mr. Smith and Ms. Vonderhaar.  Do you

21 see that?

22      A.  Yes.

23      Q.  Would that 97,000 include all of the projects

24 that are identified here and potentially some more?

25      A.  Yes, definitely.
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 1      Q.  Of that number, 97,000, what group related to

 2 PPO PLHIC, California PPO claims, if you know?

 3      A.  Well, you know, I don't know the PLHIC number,

 4 the subset PLHIC number.  You'll recall that there were

 5 claims that we've looked at this morning that related

 6 to Oregon and Washington.  I suspect there were other

 7 projects like that that are encompassed here.

 8          But what I do know is that we worked through

 9 these projects in the first part of 2007.  And all of

10 the adjudications that happened as a result of this

11 project that were completed by May 31st, 2007 are in

12 the files we gave CDI for the market conduct exam.

13      Q.  When you say, "They're in the files we gave to

14 CDI for the market conduct exam," what do we take from

15 that?

16      A.  Well, that they had an opportunity to test and

17 probe on that and ask questions, and they haven't

18 really.

19      Q.  So the extent that there were issues, they

20 would have been reflected in the allegations that were

21 made in connection with the OSC?

22      A.  Yes.

23      MR. STRUMWASSER:  Objection, speculative.

24      THE COURT:  I didn't have a chance to --

25      THE WITNESS:  Sorry.
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 1      MR. VELKEI:  Q.  The point about the 97,000 in

 2 rework queues, does that mean that all 97,000 of those

 3 claims had to be reworked?

 4      A.  They were not all reworked.  I think we'll be

 5 seeing other e-mails later where I'm probing into the

 6 fact that there's a significant non-adjust rate and

 7 asking why and learning that our probing was too broad.

 8          Because we were trying to get our arms around

 9 the tax identification numbers and all the claims

10 related to those tax identification numbers in a hasty

11 manner, we did the simplest thing we could and said,

12 "Just give us everything."

13      Q.  Now, there's actually a reference, the last

14 bullet point I was about to ask you, it says, "Claims

15 worked during the week of January 15th had a high

16 nonpayment rate."  What does that mean?

17      A.  So I'm preparing this agenda, I'm looking at

18 things.  I'm collecting my thoughts about this.

19          And one of the things I wanted to talk to them

20 about is, "The work that you did last week showed that

21 very few, a small portion, actually resulted in another

22 adjudication."

23          So we -- the question was, "Help me get that."

24 And that's where, you know, people said, "Okay.  This

25 is how we're doing it, Sue.  We're taking Tax
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 1 Identification No. X, getting all of that claims area

 2 for the whole year, and then whittling down to the

 3 defect period for that particular issue."  Is it a

 4 terminated provider?  Then it started here, ended here.

 5 If it was a fee schedule name, it started here, ended

 6 here.

 7          Once we did that, many of the claims on the

 8 Excel file didn't need to be looked at because they

 9 were not related to the defect period.

10      Q.  So to put it simply, does that mean they were

11 casting too wide a net?

12      A.  Yes.

13      Q.  Just out of curiosity, close the loop on that,

14 would your preference be that they cast too wide a net

15 or two narrow a net to capture claims that needed to be

16 reworked?

17      A.  When in doubt, be as broad as you can.  Get

18 the claim paid correctly.

19      Q.  Were those the instructions that were provided

20 to the team that was doing the reworks?

21      A.  I absolutely understand why they approached it

22 in terms of running the report that way because it

23 helped us move faster.

24      Q.  I'd like to turn to the next page, if we can,

25 and the first bullet point that talks about hardware
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 1 migration.  Just really quickly, Ms. Berkel, can you

 2 just explain what's happening there?

 3      A.  So in October of 2006 -- well, or it might

 4 have been late September 2006, we upgraded the hardware

 5 that the NICE and RIMS claims engines operated on.  So

 6 it needed to be brought to the 2006 level.  Hardware

 7 was changing dramatically in this time frame.

 8      Q.  Let me stop you there.  Was that an

 9 improvement to the process?

10      A.  Yes, it was designed to help the claims engine

11 have more efficiency and speed by giving it a more

12 current computer system to run on.

13      Q.  Okay.  And so in the context of the migration,

14 what occurred?

15      A.  So the RIMS reporting that I received every

16 day, exactly the report that we looked at from August

17 this morning, stopped working.  How it tapped into the

18 system didn't work on the new hardware.

19          So I didn't get that report for a few weeks.

20 When it finally came back up, the aged inventory was at

21 a high of $13 million of bill charges.  And just to put

22 some context around it, this is all products of RIMS,

23 so PPO, ASO, point of service, out of network, and the

24 supp -- Medicare supplement.  And it is the bill

25 charges, in essence, the ratio of bill charges at this



7541

 1 time was maybe -- we might have paid 50 percent of bill

 2 charges.

 3          So I didn't want it to be that high, didn't

 4 like that I didn't have it, knew that it was slowing us

 5 down to not have that daily visibility, but it did work

 6 itself out.

 7      Q.  Just to close the loop on the first piece,

 8 which is the causing the inventory report not to work

 9 for three weeks, was that issue fixed?

10      A.  It was.

11      Q.  Was it a recurring problem?

12      A.  No.

13      Q.  With regard to the increased inventories, is

14 this some of the same issues we were talking about this

15 morning?

16      A.  Yes.  So these claims were actually in the

17 system.  People could still work them, but managers

18 wanting to react and specifically identify the aged

19 claims inventory from looking at the report and going

20 backwards, that couldn't happen.

21      Q.  Okay.  For the three week-period?

22      A.  For that time period.

23      Q.  Going to the next bullet point, "RIMS claims

24 payment consistency negatively impacted by," and

25 there's a few things listed.
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 1          First of all, when you're referencing claims

 2 payment consistency, can you explain what you're

 3 talking about there?

 4      A.  Yes.  I'm just -- one of the things that makes

 5 financial statements predictable is that the speed of

 6 the transactions that underlie it stay relatively

 7 stable.

 8          So when claims payments accelerate or

 9 decelerate, then estimates have to be flexed to those

10 new speeds.  I'm just listing a variety of things that

11 slowed RIMS claims payment in this transition time

12 frame.

13      Q.  So should we equate "slow" with meaning those

14 payments were late?

15      A.  No, not at all.

16      Q.  Can you explain a little bit further?

17      A.  Let's just stick with PLHIC, which has 30

18 working days, which is at least 42 calendar days.  It's

19 quite some time.

20      Q.  Going to -- what is this reference in that

21 bullet point, "EDI feeds not posting completely for

22 more than 30 days in November and December"?

23      A.  I think that is the same thing described in

24 Exhibit 571, under "Claims Issue, all systems, all

25 products."  It's exactly the same issue.
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 1      Q.  Okay.  And that was an issue -- was that issue

 2 resolved?

 3      A.  It was.

 4      Q.  We've talked about the Lason server crash in

 5 December.  What's being referenced by "missing

 6 reports"?

 7      A.  Where are you?

 8      Q.  Still within that second bullet point toward

 9 the very end.  Says "Missing Reports, Lason server

10 crash in December."

11      A.  I'm referring to the prior bullet.

12      Q.  Going on to the next bullet point, can you

13 just generally describe the issue that's reflected

14 there?

15      A.  So this is the claims-to-provider matching

16 that I was describing that Jim Congleton did for us.

17 And the essence of this bullet is I was concerned about

18 his provider matching inventory and the age of that

19 inventory.

20          The age here is reflecting from the day we got

21 it into the organization.  And I spoke with his boss,

22 Tim Kaja, and we deployed more resources in this area.

23      Q.  I wanted to ask you about that because this

24 statement is made, and your initial response for

25 assistance was that there are no resources and "Our
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 1 problem is going to get worse before it gets better."

 2          Were additional resources applied to the

 3 problem?

 4      A.  Yes, there were.

 5      Q.  What were those, just generally?

 6      A.  I think that Mr. Kaja directed other people

 7 within his team to go help Mr. Congleton.

 8      Q.  When it says, "Discussed this issue with Kaja

 9 on January 25th, 2007," did you discuss this issue with

10 Mr. Kaja?

11      A.  I did.

12      Q.  What did you tell him?

13      A.  "Need help."

14          And he said, "Okay.

15      Q.  We've got, "Aged inventory negatively impacts

16 provider satisfaction.  Affiliates estimate IBNR."

17 Moving down, "Need resources and a fix."  What's being

18 referred to there?

19      A.  Just the general -- I'm not really sure what I

20 was meaning at the time, but I think it was just a --

21 "Okay.  Everything we've got here, we're going to fix

22 it.  We just need to make sure we have adequate

23 resources."

24      Q.  Jumping down then to the bottom of Page 4,

25 "California RIMS, June 23rd, 2006, CTN transition
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 1 projects."  I know we talked about this just before the

 2 break with 38,000 claims needing to be touched.  Bullet

 3 point, "Expect to see overpayments, but we have no

 4 data."

 5          Did you in fact see overpayments, Ms. Berkel?

 6      A.  We did.

 7      Q.  Just to jump down to the bottom, we've got two

 8 bullet points at the end.  "Six people temps."  "Nine

 9 people in California that have HMO experience that will

10 be trained on RIMS."  What's going on there?

11      A.  Again, we're doing everything we can to create

12 more RIMS knowledge and resources.

13      Q.  I'd like to show you a document that was

14 previously entered into evidence by the Department.

15 And it is Exhibit 285.  And it's an e-mail from you

16 dated February 5th, 2007 to a series of people.  Give

17 me one second.  I'll provide you with a copy.

18      THE COURT:  And that one has the confidential

19 designation removed.

20      MR. VELKEI:  Thank you, your Honor.  I was just

21 doing that on these copies.

22          So in fact the Department -- I'm going to give

23 you a copy that says "Confidential," but we've removed

24 the confidentiality designation.

25          Here's a copy for the Court.
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 1      THE WITNESS:  What number did you say?

 2      MR. VELKEI:  285.

 3      THE WITNESS:  Okay.

 4      MR. VELKEI:  Q.  Okay.  And really want to focus

 5 on, I guess, the second e-mail in this chain, which is

 6 the e-mail from you just below to Mr. Auerbach,

 7 Mr. Burns, and number of other folks, February 5th,

 8 2007, at 7:27 p.m.  Just, if you could summarize, what

 9 was the objective of you sending this e-mail?

10      A.  My purpose was to say to Steve Auerbach, "Help

11 me figure out how we're going to have the organization

12 know where to go when there are employer group issues

13 that need to be resolved."

14          So at this time, we have HMO products; we

15 PLHIC PPO products; we have United PPO products; we

16 have United ASO products; we've got multiple different

17 things going on, and people aren't sure how to route

18 things to the right place for resolution.  So I'm

19 asking for help with these service issues.

20      Q.  When you say "customer service issues," what

21 do you mean by that?

22      A.  I don't recall the content of all the

23 attachments.  But my recollection is that, at this

24 point in time, there were issues around, you know,

25 complex products, like our prescription drug Part D,
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 1 member ID card issues.  I remember at the time that one

 2 of our employer groups had their own logo on the ID

 3 card, but we issued them one with a PacifiCare HMO and

 4 a PacifiCare PPO logo on it instead of their own logo,

 5 things like that.

 6          So that morning, I believe, we had a

 7 management team meeting, and I said, "I'll go ask for

 8 help."  So that night, we sat down and crafted an

 9 e-mail and supplied them with some examples.

10      Q.  What was the outcome of your sending this

11 e-mail?

12      A.  Well, the next morning when I got in, there

13 was a, "Yep.  We got it.  We're going to implement a

14 war room.  We're going to consolidate the things that

15 are out there right now, work through that to-do list,

16 and we're going to reissue a document that helps our

17 sales people know where to go for help with these kinds

18 of items."

19      Q.  How long was that war room in place?

20      A.  You know, I don't really remember, but maybe

21 through May or June of 2007.

22      Q.  What happened in May or June of 2007?

23      A.  One of the outcomes of this is we issued the

24 "How to route your own" -- you know, "your own issue."

25 We issued that in the month of February.  I don't
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 1 remember how quickly.

 2          And that document was continually updated and

 3 reissued, I think, at least monthly but maybe more

 4 frequently than that.

 5      Q.  We've gone through a number of issues today.

 6 And I want to just sort of, if you can, in your

 7 opinion, express how you viewed management's reaction

 8 to these challenges.  How did management react, in your

 9 opinion?

10      A.  The response was, "Yeah, we got you.  We'll

11 get on it.  Let's do it.  Thanks for sending them."

12      Q.  Were there ever instances in the process of

13 trying to work through these challenges where upper

14 management didn't agree to put in place the things that

15 needed to be done or didn't provide the resources

16 necessary to do those corrections or remediations?

17      A.  The double negative questions always throw me.

18      Q.  Let me try to rephrase it.  Can you recall an

19 instance, as you're sitting here, where management

20 refused to cooperate in attempting to resolve some of

21 the challenges we've been talking about?

22      A.  Absolutely not.  Management was continually

23 supportive of the requests that we had to bring

24 satisfaction to our customers.

25      Q.  Did they wait until the regulators were
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 1 knocking on their door before they did that?

 2      A.  This precedes any regulatory inquiry.

 3      Q.  I'd like to change focus somewhat and start to

 4 talk about your interactions with the regulators and,

 5 in particular, with Department of Insurance, at least

 6 for now.

 7          So focusing on the Department of Insurance,

 8 when do you first recall having discussions with

 9 representatives from the Department?

10      A.  I believe I met with the California DOI in

11 early March of 2007.

12      Q.  Who, in particular, did you meet with at that

13 time?

14      A.  Well, there were two meetings.  There might

15 have even been three in March.  I think the first one

16 might have been with Craig Dixon, Nicoletta Smith,

17 other people.

18      Q.  And the second meeting?

19      A.  Was with Ms. Rosen.

20      Q.  What do you recall, from your perspective,

21 were the focus of those inquiries in March from the

22 Department?

23      A.  So, you know, at the time, I believe that they

24 were contacting us because the California Medical

25 Association was asking them to do so.
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 1      Q.  What leads you to that understanding?

 2      A.  Well, that's the -- those are the

 3 conversations I remember having with Joy Higa and Nancy

 4 Monk at the time.

 5      Q.  You mentioned that you were dealing with

 6 several different regulators.  You mentioned Mr. Dixon,

 7 Ms. Smith, and Ms. Rosen.

 8          Were there in fact different pieces of the

 9 organization or the Department of Insurance that were

10 communicating with the Department [sic] at the same

11 time?

12      MR. STRUMWASSER:  To --

13      THE COURT:  Did you understand the question?

14      MR. STRUMWASSER:  I did understand the question.

15 I think if we had it read back -- or maybe I didn't

16 understand the question.  I think there's a redundancy

17 in the question.

18      THE COURT:  Okay.

19          (Record read)

20      MR. VELKEI:  PacifiCare.  With PacifiCare.

21      THE WITNESS:  So, yes.  I mean, different parts of

22 the California DOI were asking the UnitedHealth Group

23 as a whole many inquiries and questions.

24      MR. VELKEI:  Q.  Did it appear to you that there

25 was any degree of coordination amongst them?
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 1      A.  Well, you know, I wasn't intimately having

 2 those conversations, but no.  From what I could tell,

 3 one team was doing one thing, and another team was

 4 doing another.

 5      Q.  What do you base that on?

 6      A.  Well, that we even had to have two meetings in

 7 March, that we couldn't agree on a single date and do

 8 it once.

 9      Q.  Can you give us a little more flavor for what

10 happened during that period?

11      A.  We gave a presentation to the Department of

12 Insurance in early March, and we repeated that same

13 presentation for Ms. Rosen later.

14      Q.  Why?

15      A.  I assume it was because calendars wouldn't

16 permit her to attend the first one.

17      Q.  Focusing on Ms. Rosen, the issues that she

18 identified to you, what were Ms. Rosen's particular

19 concerns as she articulated them to you at this point

20 in time?

21      A.  She was concerned with our approach to

22 contracting the gap providers in the Care Trust Network

23 transition.

24      Q.  Anything else at that time?

25      A.  Not that I remember, but perhaps.
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 1      Q.  What did you understand of Ms. Rosen's

 2 background prior to joining the Department?

 3      MR. STRUMWASSER:  Objection, irrelevant.

 4      THE COURT:  We've gone through it.  I'll allow it.

 5      THE WITNESS:  I think she had just joined at the

 6 beginning of the year, and I think she worked for a

 7 rental network in California.

 8      MR. VELKEI:  Q.  Did you have an understanding of

 9 which one?

10      A.  I don't recall.

11      Q.  We've talked about some of the challenges this

12 morning with Lason and claims handling.  Did some of

13 these issues that we've discussed in the morning, were

14 they part of the subject -- were they a subject of

15 discussion with the regulators in March?

16      A.  Yes, we talked about some of the things that

17 we've been talking about today at that meeting.

18      Q.  Did the Department raise those issues with

19 PacifiCare-United or did United-PacifiCare raise them

20 with the Department?

21      A.  No.  We volunteered the information.

22      Q.  Why did do you that, Ms. Berkel?

23      A.  Well, our philosophy is one of, you know,

24 openness.  "Yeah, we have some things going on.  Here's

25 what they are."  And you know, we were just trying to
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 1 be candid with where we were in our combination of the

 2 organizations.

 3      Q.  What was your expectation of how those

 4 communications would be handled by the Department?

 5      A.  Well, if you're asking, you know, what did I

 6 think would happen after we shared that information,

 7 you know, I guess I was hopeful that, in sharing that

 8 information, we would be able to better describe why

 9 there was provider frustration with us contracting

10 without using the CTN rates.  And then that would

11 alleviate the concern that the CMA was raising with

12 them, you know, that we were, again, only following

13 what the Federal Department of Justice told us we had

14 to do, and that, you know, we would meet their needs.

15      Q.  In terms of meeting their needs, was the

16 expectation that the process of working with the

17 Department would be collaborative?

18      A.  Absolutely.

19      Q.  Was that in fact the case, in your opinion?

20 Was the dealings with the Department on these issues

21 that were disclosed by the company collaborative?

22      A.  Ultimately, no.

23      Q.  Just to close the loop on these issues, when

24 you identified some of the problems that were happening

25 internally, disclosed them to Ms. Rosen and others, was
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 1 this done before or after PacifiCare-United got notice

 2 of an intention to come and examine the files?

 3      A.  Before.

 4      Q.  Who were present from PacifiCare-United in

 5 connection with these meetings in March?

 6      A.  It's a memory test.  Well, I was.  I believe

 7 Elena McFann, Ellen Vonderhaar, Joy Higa.  I'm sure

 8 there were others.

 9      Q.  Did PacifiCare United take these discussions

10 seriously?

11      A.  Absolutely.

12      Q.  How much preparation was done in advance of

13 these meetings?

14      MR. STRUMWASSER:  Objection, irrelevant.

15      THE COURT:  Overruled.

16      THE WITNESS:  You know, we -- we wanted to be as

17 clear as we could.  We -- many different teams prepared

18 information.  It was ultimately aggregated into a

19 single presentation for the Department.

20      MR. VELKEI:  Q.  Can you estimate how many persons

21 were involved in preparing these initial reports to the

22 Department in March?

23      A.  You know, I would estimate that it was between

24 5 and 10, at least.

25      MR. VELKEI:  I'd like to introduce as exhibit next
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 1 in order -- I believe it would be 5258.

 2      THE COURT:  5258, correct.

 3      MR. VELKEI:  If I could just confer off record

 4 with Mr. Kent for just a minute.

 5      THE COURT:  Sure.  Take the afternoon break.

 6          (Recess taken)

 7      THE COURT:  We'll go back on the record.

 8          And I'll mark the e-mail with a top date of

 9 March 9, 2007 as 5258.

10          (Respondent's Exhibit 5258 PAC0117104

11           marked for identification)

12      MR. VELKEI:  Q.  Ms. Berkel, if you would take

13 some time to look at what's been marked as Exhibit 5258

14 and let us know when you're done.

15      A.  Okay.

16      Q.  All right.  Ms. Berkel, do you recognize

17 what's been marked for identification as Exhibit 5258?

18      A.  I do.

19      Q.  Can you explain what's reflected here?

20      A.  I'm providing the Pacific region management

21 team with a summary of where we are from a California

22 regulatory perspective and discussing some pricing of

23 our product issues.

24      Q.  Okay.  Were the folks that were identified on

25 that list interested in maintaining updated information



7556

 1 on those processes?

 2      A.  Yes, we talked about these things when we

 3 gathered face to face.  And this would just be an

 4 update to that in between meetings.

 5      Q.  Does that March 9th, 2007 date correspond to

 6 when the first meeting was conducted with the

 7 Department that we were talking about in May?

 8      A.  It would have been after that, yeah.

 9      Q.  Okay.  All right.  Focus in if you can on the

10 second paragraph.  If you go three lines down, it

11 states that there are more PLHIC issues, and resources

12 are scarce.  Could you explain what's happening here?

13      A.  I'm just summarizing that we are continuing to

14 work with network management to identify some of the

15 providers and rectify the very things we've already

16 discussed today.  And we're still managing to the

17 resource plan.  It's a weekly meeting, always

18 continually discussing resources.

19      Q.  I have some degree of confusion because when

20 we've talked about the issue today, to the extent that

21 resources were needed, it's been your testimony that

22 resources were in fact provided by the company.

23          And yet here, there's a reference to resources

24 being scarce.  It seems somewhat inconsistent.  Can you

25 explain what's going on here?
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 1      A.  If I could wave my magic wand, I would have

 2 all the resources in the world, and we'd work through

 3 the inventory in a day.  So I think I am just trying to

 4 communicate again that I am monitoring how we are

 5 working through these items.

 6      Q.  I'd like to turn your attention if we can

 7 to -- I believe it would be the second page.  It says

 8 "Investigation Issues."

 9          The first thing that's identified here,

10 Ms. Berkel, is California Medical Association

11 complaints.  And there's three items -- payment

12 practices, contract rates, adjudication clarity.

13          Can you explain the first two, payment

14 practices and contract rates?

15      A.  Well, this is the same list we looked at

16 yesterday that Elena McFann was tracking to.  And I'm

17 just providing, "Here's the things that she's been

18 working on."  So the list started in November of the

19 prior year, and we have, you know, three months of data

20 at this point.

21      Q.  Are issues with regard to the CMA, were those

22 communicated in the context of this meeting with the

23 Department of Insurance?

24      A.  Well, you know, I don't remember if Elena

25 mentioned that she was tracking to those items.  I



7558

 1 suspect we probably did.

 2      Q.  Okay.  And focusing on adjudication clarity,

 3 what is meant there?  Says, "Explanations not robust

 4 and inconsistently applied for the same services."  Is

 5 that your evaluation of that issue, or are you

 6 communicating what was told to the company?

 7      A.  Yeah, I'm just communicating what we have

 8 received from CMA.

 9      Q.  Did you have an opportunity to evaluate this

10 issue of adjudication clarity and what exactly that

11 meant?

12      A.  Well, later on, after this, there were

13 continued discussions about the use of the remark

14 codes.  So one thing we did in the spring of 2008 was

15 we compared the PLHIC remark codes to the industry

16 standard remark codes.

17          And you know, we make changes to remark codes

18 throughout the course of our business.  But in that

19 comparison, we found the vast majority of them agreed

20 to the industry standard approach.  Not to say that we

21 haven't made changes to remark codes in response to

22 items.  We have.

23      Q.  When you say "remark codes," what do you mean

24 by that?

25      A.  I'm sorry.  That is the little number or
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 1 letters on an explanation of benefit or explanation of

 2 payment that is the cross reference to actual words

 3 that help a person interpret an adjudication by the

 4 company.

 5      Q.  Is it your testimony that most of those remark

 6 codes were consistent with industry practice?

 7      A.  Yes.

 8      Q.  And were there -- were there any remark codes

 9 that, in your opinion needed further clarity?

10      A.  I mean, we did change remark codes to be

11 clearer, yes.

12      Q.  Going on to the next issue, it says, "800

13 number has answering machine, promises 24-hour

14 turnaround not live voice."

15          Can you explain what that's about?

16      A.  Well, in our meeting with the DOI, Robert

17 Masters told us that we weren't returning people's

18 phone calls.  I think after I wrote this e-mail, we did

19 receive -- I'd asked them, "Please send me the number

20 we're talking about."

21      Q.  So if we could just back up a moment,

22 Mr. Masters is someone who's testified in this

23 proceeding today.  He was present in the meeting that

24 preceded this?

25      A.  He was.  Just reading this, I remember that
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 1 back and forth.

 2      Q.  What specifically did he say with regard to

 3 this 800 number?

 4      A.  He said that people were leaving messages on a

 5 machine that promised a 24-hour answering service or

 6 response back to whoever was leaving the message, and

 7 we weren't doing so.

 8      Q.  When you say "people," did he identify who

 9 those people were?  Providers?  Members?  What are we

10 talking about?

11      A.  I don't remember.

12      Q.  Did you investigate this issue?

13      A.  Yes.  He sent a letter to Elena, and it

14 provided the phone number that he was talking about.

15 It's the same phone number that's on the back of the

16 member ID card.

17          I called it, and I got Marty Singh's customer

18 service.  And I didn't get an answering machine.

19      Q.  Is there any point in time, so if a live

20 customer service representative is not there, will it

21 go to an answering machine?

22      A.  No.  It says, "Call back during normal

23 business hours."

24      Q.  When Mr. Masters communicated this to you, was

25 this something -- was this statement by Mr. Masters
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 1 based on his own investigation or what was communicated

 2 to him in the course of complaints?

 3      A.  I don't know.

 4      Q.  Okay.  Investigated the issue.  What were the

 5 circumstances surrounding Mr. Masters' providing the

 6 number?

 7      A.  I was just trying to take everything they were

 8 saying to us in the meeting and make sure that we were

 9 fixing it.  So I asked them for the number he was

10 talking about.  And when I called it, I got through,

11 and so I didn't know what was really happening.  I

12 wasn't aware that we used an answering machine

13 anywhere.

14      Q.  There's been some earlier testimony, kind of

15 early, back maybe in the December time frame, about

16 people trying to reach PacifiCare and the phone was

17 just ringing, ringing, ringing and nobody answered.  Do

18 you have any that would suggest that that was in fact

19 true?

20      A.  I suppose it could be true, right?  If they

21 were trying to reach Employee A and Employee A didn't

22 work here anymore and the phone perhaps didn't become

23 inactive, it wouldn't be answered.

24      Q.  I don't want you to speculate, but did you

25 ever hear of any concerns or problems associated with
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 1 the customer service number in particular constantly

 2 ringing and never being answered?

 3      A.  No, I never heard that.

 4      Q.  Does that sound right to you?

 5      A.  I think our sales force would tell me if that

 6 were -- if their customers were telling them, I think

 7 the sales force would have advised somebody within the

 8 management team.

 9      Q.  Next, it says, "Claims not paid.  Claims paid

10 inconsistently."  What's being referenced there?

11      A.  Well, that's again what was explained to me in

12 this meeting, that we weren't paying the claims or we

13 weren't paying them consistently.

14      Q.  Did the Department, in the context of this

15 meeting, provide any specific examples that would

16 support some of these statements that are made with any

17 kind of evidence, documentation, to the best of your

18 recollection?

19      A.  No.

20      Q.  It says, "One provider in CMA complained that

21 289 HMO point of service claims had not been paid."  Do

22 those point of service claims have anything to do with

23 the Department of Insurance?

24      A.  No.

25      Q.  If we can go down to the COCC.  It says,
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 1 "Member complaints, certificate of creditable coverage

 2 not appropriately routed and claims inappropriately

 3 denied."  Is this related to the pre-ex issue that we

 4 had talked about earlier?

 5      A.  Yes, it is.

 6      Q.  At this point in time, had the company agreed

 7 to reprocess any claims that were impacted by this

 8 issue?

 9      A.  We had agreed to reprocess claims that were

10 denied for pre-ex between the six months plus a day and

11 the 12-month exclusionary period window.

12      Q.  Is the COCC or the certificate of creditable

13 coverage, is that a different issue?

14      A.  Well, we also provided the Department with

15 information around claims reprocessed because we had

16 received a COCC.  And that might actually impact claims

17 initially contested for lack of credible coverage in

18 the one- to six-month window.

19      Q.  We talked about DocDNA, and I understand that

20 there were some challenges associated with that.  Has

21 DocDNA ultimately become a tool that enables this to

22 become less of a problem?

23      A.  Yes.

24      Q.  Provider directory accuracy.  If we could turn

25 to that.  "Giving members correct in and out of network
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 1 determinations," just focusing on that first line,

 2 "Provider directory accuracy," were you aware of any

 3 problems related to the accuracy of the directories by

 4 PacifiCare-United at the time?

 5      A.  Yes, and no.  So the accuracy of the directory

 6 is dependant on having complete information from the

 7 provider about the physicians they employ.  So there

 8 are always concerns about the provider directory.

 9          It's also impacted by the timing of contracts

10 being negotiated and loaded.  The directory is a

11 function of the loaded contract.  So when a contract is

12 executed and retro loaded, they flip from not being in

13 the directory to being in the directory.

14          So a provider directory is a very challenging

15 arena for both sides of the equation, continually

16 updating ever-changing provider status.

17      Q.  Now, we've heard from testimony from Dr. and

18 Mrs. Griffin related to the online directory.  And it

19 was their contention that they were improperly removed

20 from that online directory.

21          In the course of your investigations around

22 some of these issues and even up to today, did you ever

23 become aware of problems associated with online

24 directory accuracy?

25      A.  Well, the online directory feeds from RIMS.
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 1 So when RIMS had information that terminated providers

 2 within the -- the online directory is updated on a

 3 weekly basis.  So there would be inaccuracies from some

 4 of the things we've talked about this morning.

 5          But the process of updating it and having it

 6 feed from RIMS is how the process works.  So whatever

 7 RIMS says, once a week the online directory is

 8 refreshed from RIMS.

 9      Q.  So you mentioned that there could have been

10 some problems associated with providers being

11 improperly terminated on RIMS.  Other than that

12 particular issue, which we've already talked about,

13 were there other problems that would have impacted

14 directory accuracy?

15      A.  Just the retro contracts.

16      Q.  Specifically with regard to Dr. and

17 Mrs. Griffin, we went through a whole host of written

18 directories and found there were no issues there.  Do

19 you have any evidence to suggest that, in fact, there

20 were problems for the Griffins associated with the

21 online directory?

22      A.  No, I don't have any evidence that there was

23 any online directory issue.  I know that he did appear

24 in the written directories we produced.

25      Q.  With regard to this particular issue, provider
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 1 directory accuracy, were you given any examples or any

 2 sort of specific instances where this problem had

 3 occurred according to the Department?

 4      A.  No, I wasn't.

 5      Q.  There's a reference here to 12 enforcement

 6 actions related to provider disputes on claims payment

 7 practices on March 8th.  When you say "enforcement

 8 actions" what are you referring to?

 9      A.  Well, I later learned that this was not a

10 California DOI issue.  I just had it in the wrong

11 category.

12      Q.  Focusing then on the next statement, "CDI

13 General Counsel Andrea Rosen, Enforcement Division is

14 investigating our provider contracting process/rate

15 outcomes.  Providers allege that rates are unfair and a

16 decrease from the CTN rates."

17          First of all, what led you to believe that

18 Ms. Rosen was the general counsel for the CDI?

19      A.  I don't know.

20      Q.  With respect to, "Providers allege that rates

21 are unfair and a decrease from CTN rates," was

22 Ms. Rosen agreeing that United and PacifiCare should

23 have paid more than what was paid to these doctors?

24      A.  At this time, I don't think I had met her.  So

25 I'm just communicating what I understand is the
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 1 allegation.

 2      Q.  So to put a little more meat on the bones,

 3 what was your specific understanding with respect to

 4 the Department's complaint regarding rates?

 5      A.  That our rates -- that the rates providers

 6 actually agreed and signed to were unfair.

 7      Q.  Is it your understanding that the Department

 8 of Insurance has any ability to regulate rates paid to

 9 providers?

10      A.  I don't know -- I don't know.  I don't think

11 so, no.

12      Q.  Had you in your experience ever had the

13 Department of Insurance get involved in specific rates

14 that may be paid a particular provider?

15      A.  No.

16      Q.  The statement is made, "Clear allegations/data

17 have not been received."  What do you mean by that?

18      A.  I was just expecting that we would be given

19 some examples that would underscore if in fact rates

20 were unfair.

21      Q.  Did you ever receive an example from Ms. Rosen

22 or others even a specific name of a provider that, in

23 their opinion, received an unfair rate of

24 reimbursement?

25      A.  No.
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 1      Q.  Says here, "Meeting on Thursday, March 18th,

 2 in Cypress."  What's being referred to there?

 3      A.  I think that's the day I met Ms. Rosen for the

 4 first time.

 5      Q.  Did that meeting actually transpire?

 6      A.  I think so.  I mean, definitely met her.  I --

 7 you know, the dates are not as clear as they could be.

 8      Q.  Then to go down farther, Ms. Berkel, it says,

 9 "CDI meeting on Wednesday, March 7th disclosed the

10 following integration issues.  All expect to be

11 resolved by April 15th: provider demographics, provider

12 retroactive contracts, provider fee schedule

13 inaccurately loaded."  Who disclosed those integration

14 issues?

15      A.  The company.

16      Q.  States here it was expectation that these

17 would be resolved by April 15th.  Were they in fact

18 resolved?

19      A.  I believe so.

20      Q.  Turning, if you can, to that -- the area with

21 respect to claims integration issues, we have

22 references here to Lason issues.  Are these some of the

23 issues that we've been discussing in the course of

24 today?

25      A.  Yes.
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 1      Q.  And were these issues disclosed to the

 2 Department of Insurance in March of '07?

 3      A.  I don't think so, no.

 4      Q.  And were they ultimately disclosed?

 5      A.  Yes.

 6      Q.  Why were they not disclosed at that point in

 7 time?

 8      A.  Well, I think it might have been as simple

 9 as --

10      MR. STRUMWASSER:  Excuse me.  I'm sorry.  The

11 answer indicates that the question is calling for

12 speculation.  We've been doing this a bunch now, where

13 we get to, "I don't remember, but I think" -- that's --

14      MR. VELKEI:  I'm asking why Ms. Berkel --

15      Q.  Let's focus, and to rephrase the question,

16 Ms. Berkel, you participated in this meeting.

17 Presumably there were discussions amongst the company

18 with regard to the items to discuss with the

19 Department?

20      A.  Yes.

21      Q.  Do you have an understanding of why these

22 particular issues involving Lason were not disclosed at

23 the time of the March meeting?

24      MR. STRUMWASSER:  Excuse me, Ms. Berkel.

25          What we have in the record now is the witness



7570

 1 saying "I think it was because" -- and I think there

 2 may have been some other admission, mentally candid

 3 admission of not remembering followed by, "I think it

 4 was."  And unless the witness is now prepared to

 5 testify that she remembers, I don't think we can get

 6 testimony here.

 7      MR. VELKEI:  Your Honor, there's a difference

 8 between speculating and making an estimate of what

 9 happened.  Saying "I think" something happened doesn't

10 mean you're speculating.  And to the extent Ms. Berkel

11 is speculating, I don't think anybody in this room

12 wants that to happen.

13      THE COURT:  All right.  Can you read me the

14 question and answer back.

15          (Record read)

16      THE COURT:  I'm going to allow it.

17      THE WITNESS:  So I think it might have been as

18 simple as, even though we were having these issues with

19 Lason, we were still making the claims payment

20 turnaround time metrics, and the impact to PLHIC was

21 not causing any other complications.

22      MR. VELKEI:  Q.  Okay.  You mention the meeting

23 with Ms. Rosen.  Did that meeting actually take place?

24      A.  It did.

25      Q.  And were there requests made of Ms. Rosen --
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 1 additional information requested by Ms. Rosen after her

 2 meeting?

 3      A.  Yes, there were.

 4      Q.  Was that information provided to Ms. Rosen?

 5      A.  It was.

 6      MR. VELKEI:  I'd like to mark as exhibit next in

 7 order -- 5259?

 8      THE COURT:  Correct.

 9      MR. VELKEI:  -- an e-mail from Ms. Berkel to

10 Ms. Rosen dated March 22nd, 2007.  I'm going to remove

11 the confidentiality designation, your Honor.

12          (Respondent's Exhibit 5259 PAC0309897

13           marked for identification)

14      THE COURT:  5259 is an e-mail with a top date of

15 March 22, 2007.

16      MR. VELKEI:  Take a moment to look it over,

17 Ms. Berkel.  Let me know when you're done.

18      THE WITNESS:  Okay.

19      MR. VELKEI:  Q.  Do you recognize what's been

20 marked as 5259?

21      A.  I do.

22      Q.  Can you explain what this is?

23      A.  After our meeting with Ms. Rosen, she had I

24 believe e-mailed a number of questions back to us.  And

25 Elena McFann and I worked together to respond to her
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 1 questions.

 2      Q.  And did you respond to all the questions Ms.

 3 Rosen asked?

 4      A.  I have one that I didn't have the answer to

 5 yet.  I was just trying to answer as many as I could

 6 before the weekend.  I was taking the Friday off.

 7      Q.  Did you ultimately answer the remaining

 8 question?

 9      A.  I did.

10      Q.  Ms. Rosen had been dealing with -- how many of

11 the company executives had Ms. Rosen been dealing with

12 to your knowledge?

13      A.  You know, I don't know.  I presume that she

14 was perhaps asking questions of people in our

15 regulatory team.

16      Q.  Okay.  And then just to appreciate that, just

17 to close the loop on the last document, the March 9,

18 2007 document, 5258, just two quick questions.

19      THE COURT:  5258?

20      MR. VELKEI:  Yes.

21      Q.  The statement was made that "Enforcement

22 action is possible."  First page second paragraph.

23      A.  Mm-hmm.

24      Q.  What prompted that statement?

25      A.  I'm summarizing some of the things that we
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 1 have going on with the DOI.  And in situations like

 2 this, it's possible that we're going to be fined, and

 3 that's what I meant.

 4      Q.  And then earlier, either this morning or

 5 yesterday, we talked about the pricing of the United

 6 contracts after CTN as compared to the PHS rates.  Was

 7 the basis of your answer in part reflected in Exhibit

 8 5258?

 9      A.  Yes.

10      MR. VELKEI:  Really just one more document before

11 we break today.

12          That will be 5260, which is an e-mail from

13 Ms. Berkel dated April 30th, 2007 to what appears to be

14 the management committee at PacifiCare.  And we're

15 going to go ahead and remove the confidential

16 designation.

17      THE COURT:  Exhibit 5260 is an e-mail with a top

18 date of April 30th, 2007.

19      MR. VELKEI:  Why don't you take a moment to look

20 this document over, Ms. Berkel and let me know when

21 you're done.

22          (Respondent's Exhibit 5260 PAC117266

23           marked for identification)

24      THE WITNESS:  Okay.

25      MR. VELKEI:  Q.  Do you recognize what's been
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 1 marked for identification as 5260, Ms. Berkel?

 2      A.  I do.

 3      Q.  Can you explain what this is?

 4      A.  This is like the e-mail 5258, where I'm

 5 providing my management team an update of all of the

 6 things I'm aware of related to California regulators.

 7      Q.  Focusing on that first paragraph, if you

 8 could, "Made good progress on the certificate of

 9 creditable coverage specifically addressing claims

10 issues for retro contracts, fee schedules, and point of

11 service, out of network claims continue with a backlog

12 of claims growing."

13          What, in your opinion, was causing the backlog

14 of claims at this point in time?

15      A.  Well, between the prior March 9th e-mail and

16 this e-mail, we added 48,000 point of service, out of

17 network claims to our RIMS rework project list.

18      Q.  Okay.  And are those related to PLHIC?

19      A.  No.

20      Q.  Going all the way down to the bottom, which

21 is, "Investigation Issues," it says, "Certificate of

22 creditable coverage pre-ex.  Claims were reworked and

23 detail provided to CDI."

24          If we go to the next page, Ms. Berkel, "We are

25 currently reviewing COCC claims detail again to ensure
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 1 that all claims related to this issue have been

 2 reworked correctly."  Can you explain what's going on

 3 there?

 4      A.  Yes, there was a review of this particular

 5 rework project.  I believe we were providing a summary

 6 of it to the Department of Insurance, and the person

 7 reviewing the detail still had questions on why certain

 8 claims were not reprocessed.  So another round of

 9 claims examiner review was requested.

10      Q.  Requested by --

11      A.  I don't remember who was reviewing this

12 particular project.

13      Q.  What was ultimately the objective in doing all

14 this work?

15      A.  Make sure it was right.

16      Q.  Okay.  Closing out this particular paragraph

17 with the final statement, "Finally there's a

18 comprehensive corrective action plan related to this

19 issue with final completion targeted for May 31st,

20 2007."

21          When we're talking about "related to this

22 issue," are we talking about certificates of creditable

23 coverage pre-ex?

24      A.  You know, yes, it relates to pre-ex.  I'm sure

25 it would have included COCC items.  But I think it
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 1 might also be referring to the Department's request

 2 that we send letters to affected members.

 3          So I wasn't a participant in the development

 4 of that corrective action plan, so --

 5      Q.  But had a corrective action plan been

 6 presented by the company to the Department?

 7      MR. STRUMWASSER:  Excuse me.  Before we get to the

 8 next question, your Honor, I don't want to burden your

 9 Honor or the record with continuing objections, but

10 we're getting consistent answers along the lines "I'm

11 sure it would have been," and I want it understood I

12 object to all of those.

13      THE COURT:  I'm not sure whether or not that's

14 speech pattern or if that's a way of being equivocal.

15          So maybe the witness could think about whether

16 or not when you say those things, are you being

17 equivocal because you don't really know, or is it a

18 pattern of speech to not be positive and use the

19 subject-verb-object form?

20      MR. VELKEI:  Or is it just late in the day?

21      THE COURT:  Or is it that you're tired?

22      MR. STRUMWASSER:  I think this has been a -- and I

23 think the witness has been commendable in this

24 construct, which does not strike me as an affectation

25 but appears to be genuine recognition that there's a
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 1 difference between "I remember" and "I think I know how

 2 it ought to have happened."  And I wouldn't want

 3 anything here to have undermined that understanding.

 4      MR. VELKEI:  I just want to note for the record

 5 that this is a document that the witness prepared.  So

 6 the suggestion that she somehow doesn't have

 7 information related to these issues I think is a bit

 8 overstated.

 9          I do think it's late in the day.  We're just

10 trying to slog through this last bit so we can take a

11 break.  I know I'm tired.  I know the witness is tired

12 too.

13      THE COURT:  Could you read back the last piece.

14          (Record read)

15      THE COURT:  So are you guessing.

16      THE WITNESS:  So may I explain?

17      THE COURT:  Yes.

18      THE WITNESS:  So, yes, I wrote the e-mail.  I'm

19 communicating things that had been shared with me.  In

20 this particular situation, I'm communicating things

21 that I was told.  So I don't know what's in that

22 corrective action plan.  I see that it references to

23 pre-ex.

24      THE COURT:  Okay.

25      MR. VELKEI:  Q.  Let me try to sort of bring this
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 1 to a close.  To the extent we need to come back,

 2 Ms. Berkel, we certainly can.

 3          When this document was prepared, was it true

 4 to the best of your understanding at the time?

 5      A.  Yes, it was.

 6      Q.  And maybe why don't we just close this out.

 7          Your Honor, it may be an appropriate time to

 8 break.

 9      THE COURT:  Okay.

10      MR. VELKEI:  Q.  It's getting late, so let me just

11 ask one other round of questions here related to toward

12 the bottom of the second page, "Audited claims

13 processing for period of 7/1/05 to 6/30/06.  DOI is

14 expected to issue a draft report of findings from the

15 site visit in summer of 2006."

16          Can you explain what's being referenced here

17 Ms. Berkel?

18      A.  Earlier today we saw the Mike Nakashoji e-mail

19 saying that the audit was expected to begin August

20 21st.  The audit, routine audit, was for processing

21 from July 1st, '05 to June 30th, 2006, a 12-month

22 period ending June '06.  And we had, as of April 30th,

23 not received a report yet.

24      Q.  Did the -- did PacifiCare-United ultimately

25 receive a draft report of the findings related to the
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 1 '06 exam?

 2      A.  We received a document from the DOI in May.

 3 It wasn't a draft report in the context of the other

 4 draft report we got for this exam in November of 2007.

 5      Q.  So it was, in some sense, a preliminary

 6 findings related to that examination?

 7      A.  Yes.

 8      Q.  We'll talk about this a little further

 9 tomorrow, but did PacifiCare-United ever receive

10 something like this for the '07 examination by the

11 Department of Insurance?

12      A.  No.

13      Q.  Just so close the loop on a few other issues,

14 going to EOB and EOP revisions.

15          States here, "CDI requested additional

16 information and language changes to the EOBs and EOPs.

17 These changes have been finalized, and the new EOBs,

18 EOPs should be issued starting May 3rd."

19          Just to make sure my understanding is correct,

20 at this point in time, had PacifiCare in fact agreed to

21 make the changes that were being requested by the

22 Department?

23      A.  Yes.

24      Q.  Now, there are some references in this

25 document to justified complaints, the number of
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 1 justified complaints going up as of the date of this

 2 memo.

 3          Have you had an opportunity to go back and

 4 evaluate what the basis of those justified complaints

 5 were?

 6      A.  Yes.

 7      Q.  Can you tell the Court what those related to?

 8      A.  The citations in those justified complaints

 9 relate to the lack of the CDI Web site and the -- on

10 the member's EOB and the lack of the full Department of

11 Insurance information on the provider's EOP.  And some

12 make reference to the lack of the right to an

13 independent medical review.

14      Q.  So the company was being cited on these issues

15 even though they had agreed to fix them at this point

16 in time?

17      A.  Yes.

18      MR. VELKEI:  I think this is a good place to

19 break, your Honor.

20          (Whereupon, the proceedings recessed

21           3:38 o'clock p.m.)

22

23

24

25
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 1 STATE OF CALIFORNIA     )

                        )   ss.

 2 COUNTY OF MARIN         )

 3          I, DEBORAH FUQUA, a Certified Shorthand

 4 Reporter of the State of California, duly authorized to

 5 administer oaths pursuant to Section 8211 of the

 6 California Code of Civil Procedure, do hereby certify

 7 that the foregoing proceedings were reported by me, a

 8 disinterested person, and thereafter transcribed under

 9 my direction into typewriting and is a true and correct

10 transcription of said proceedings.

11          I further certify that I am not of counsel or

12 attorney for either or any of the parties in the

13 foregoing proceeding and caption named, nor in any way

14 interested in the outcome of the cause named in said

15 caption.

16          Dated the 11th day of June, 2010.

17

18

19                                 DEBORAH FUQUA

20                                 CSR NO. 12948

21

22

23

24

25
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 5
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13

14

15

16

17

18

19

20

21

22

23

24
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 4                     DIRECT  CROSS REDIRECT RECROSS COURT
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 1 OAKLAND, CALIFORNIA; THURSDAY, JUNE 10, 2010; 9:07 A.M.

 2 DEPARTMENT A; ELIHU HARRIS STATE BUILDING; 1515 CLAY STREET;

 3 RUTH S. ASTLE, ADMINISTRATIVE LAW JUDGE

 4                            -oOo-

 5   (Off the record discussion re exhibits until 9:10 a.m.)

 6           THE COURT:  Okay.  So 463 is for sure withdrawn

 7 and 465 is the one with the question mark on it.  I think I

 8 returned it but I didn't.  I just put a question mark.

 9 Okay.  Where are we?  We're starting the day again.

10           All right.  This is on the record before the

11 Insurance Commissioner of the State of California in the

12 matter of PacifiCare Life and Health Insurance Company.

13           This is OAH case number 2009061395.  Agency number

14 UPA 2007-00004.

15           Today's date is the tenth of June, 2010.

16 Counsel are present.  And respondent is present in the

17 person of Ms. Higa.

18           MR. KENT:  Yeah.  Exactly.

19           THE COURT:  Good morning.

20 All right.  Go ahead.

21                         SUE BERKEL,

22     resumed the stand and testified further as follows:

23                 DIRECT EXAMINATION (RESUMED)

24 BY MR. VELKEI:

25      Q.   Good morning, Ms. Berkel.
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 1      A.   Good morning.

 2      Q.   How are you this morning?

 3      A.   Good.

 4      Q.   I want to talk a little bit about your appointment

 5 of senior vice president of operations integration.  So,

 6 first of all, when did that happen?

 7      A.   In June of 2007.

 8      Q.   Okay.  And what were the circumstances that gave

 9 rise to your appointment?

10      A.   In -- in late May I had a conversation with my

11 boss where I suggested that he ask the organization to

12 appoint me into the operations team and that they pursue

13 recruiting a new chief financial officer.

14      Q.   And what are the reasons that you made that

15 suggestion to Mr. Fry?

16      A.   I was spending more time in the regulatory arena.

17 I had been appointed as the business leader for migrating

18 NICE to the United platform earlier in the year.  We had

19 both the California Department of Managed Health Care on

20 site conducting an audit and we knew that the California DOI

21 was coming, and I felt it was important to have a operations

22 person be available.  We were already working on corrective

23 actions for the Department of Managed Health Care.  And I

24 wanted to leave those items so those were kind of some of

25 the reasons.
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 1      Q.   Why was it important in your opinion to have an

 2 operational person involved in that process?

 3      A.   Well, it was important because, you know, we -- we

 4 have found that when we have both a regulatory perspective,

 5 a finance perspective, an operations perspective, when we

 6 have a cross functional perspective we get a better outcome.

 7 So, you know, designating myself as being the one that would

 8 interface with other people on Dirk Hickman's ops team, you

 9 know, would give credibility to the role that I had in

10 playing in the year 2007.

11      Q.   Did you think it was important under the

12 circumstances to have a PacifiCare Legacy person in that

13 role; and if so, why?

14      A.   Well, um, James Fry, who was my boss at the time,

15 and I, had been having that conversation many times

16 throughout 2007.  And we were thinking through, was there

17 anyone that we could bring in to take an operations role and

18 sit as part of the Pacific region management team who --

19 who, within our prior experience, could we entice back to

20 the organization?  Who could we potentially recruit from

21 some of our competitors?  And we completely ruled out

22 bringing somebody in from our competitors because when we

23 were migrating, when we were under the assumption we were

24 going to migrate from NICE to a United platform so we needed

25 somebody that had experience in California HMO product, the
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 1 way it worked at PacifiCare of California.

 2      Q.   Focusing on the aspect of the migration and

 3 forgive me if I asked you to this before, but, in your

 4 opinion what is the difference between migration and

 5 integration?

 6      A.   Well, people don't use the words the way that I

 7 define them.  I probably don't use them consistently the way

 8 I mean to.  But migration, in my definition, means that

 9 you're actually changing the technology tool that's used for

10 that particular transaction.  So migration in a finance

11 integration I led, meant we moved from an Oracle financial

12 general ledger to United's People Soft general ledger.  We

13 migrated financial tools.

14           Integration is making other business changes

15 without changing the technology.  So standardizing

16 processes, policies, procedures, moving people around,

17 changing roles and responsibilities.  But it didn't

18 necessarily involve the changing of the technology.  That's

19 integration.

20      Q.   Okay.  And focusing on migration of NICE, at the

21 time that you were appointed as senior vice president of

22 operations migration, what was the company's intentions with

23 regard to that process?

24      A.   Well, let me go back a little bit further in time.

25 So in October of 2006, Dirk McMann asked me to be the
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 1 business sponsor for a capital project we were undertaking

 2 to rebuild our capitation engine for PacifiCare.  And I

 3 agreed to be the business sponsor of that.  Then in early

 4 2007 I said, okay, we still need more business leadership on

 5 connecting HMO to the United processes.  Sue, would you be a

 6 business leader?  Yes, I would.  In the context of those two

 7 things, where that we were still going to take the claims

 8 processing of NICE and build the functionality within United

 9 platform and sunset NICE.

10      Q.   And what was the reason that you thought you

11 were -- that you were the right person to -- to oversee that

12 process?

13      A.   In the course of those two other roles, I was

14 spending a considerable amount of time helping the

15 organization understand the complexity of capitation in

16 California.  So I was doing a lot of education.  And they're

17 very smart people and they get it, but I wanted to make sure

18 that all of the nuances, all of the Knox King requirements,

19 were going to be thoroughly thought through and sent to the

20 information technology people so that they could be built

21 adequately on United platform.  And I didn't think that

22 somebody who didn't have a decade of experience with NICE

23 could pull it off.

24      Q.   Did United have any historical experience with a

25 product like the HMO product for PacifiCare in California?
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 1      A.   Well, I generally said United experience with HMO

 2 was like vanilla ice cream.  They knew how it worked in the

 3 context of the HMOs that they had acquired.  But, you know,

 4 what they got when they bought PacifiCare was an even more

 5 complex use of capitation.  So, you know, I just say that's

 6 the rocky road of ice cream.

 7      Q.   Got it.  Well, we're going to come back to the

 8 subject maybe later and I want to sort of focus on your role

 9 with regard to the regulators and what was under way at that

10 point in time.  And I really want to close the loop with

11 one -- with one, a few questions related to the last

12 document we looked at yesterday.

13           Chuck, if you could just put that on the screen?

14           And, really, it is related to this first part of

15 the e-mail where you say "This is with regard to

16 communications with the CDI, communications to the CDI

17 continues almost daily."

18           MR. STRUMWASSER:  Which exhibit are we on?

19           MR. VELKEI:  This is 52 -- I think it is 60, which

20 was the last exhibit in order, I believe.

21           Give me a second.  Let me check.

22           THE COURT:  Yes, 5260 is the last exhibit.  It's

23 an e-mail dated 4/30/07.

24           MR. STRUMWASSER:  Thank you.

25



7592

 1 BY MR. VELKEI:

 2      Q.   So Ms. Berkel, "Communications of the CDI continue

 3 almost daily".  Can you talk about what, what was going on

 4 at the time?

 5      A.   Yes.  You know, we had had several meetings with

 6 the Department.  We had answered a lot of questions.  We

 7 were responding by e-mail.  We were answering phone calls.

 8 Laura Henggeler of our regulatory team was sending a variety

 9 of letters in response to questions from Nicolette Smith.

10 There was a lot of correspondence and communications going

11 on in your desire to help him understand what we were going

12 through.

13      Q.   Okay.  Now, at this point after you prepared this

14 e-mail, did the company receive notice that the Department

15 intended to pursue a nonroutine market conduct examination?

16      A.   Yes.  About two weeks later we received a phone

17 call saying there would be a nonroutine examination.

18      Q.   Now, we previously discussed the fact that there

19 was already an exam under way, a routine examine in May of

20 '07.  Do you recall that testimony?

21      A.   I do.

22      Q.   Um, what -- had that been concluded at the time

23 that the company received notice of this new examination?

24      A.   It had not.

25      Q.   In your experience, had the company ever faced a
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 1 situation where there were two exams under way at the same

 2 time from the same regulator?

 3      A.   No.

 4      Q.   Now, at the time that the company received notice

 5 that the Department of Insurance intended to conduct a

 6 nonroutine market conduct exam, was the Department clear

 7 about what it was looking for about, what it's concerns

 8 were?

 9      A.   Well, I believe that the phone call was just a

10 general we're going to be coming.  I believe they told us

11 they would be coming at the end of May.  And the next step

12 after that is to receive formal -- I'll just call it a

13 schedule request -- I'm sure it has a fancier name -- where

14 it kinds of outlines all of the things the company is to

15 provide.  So we didn't get that document for many many

16 weeks.  And so where they were headed, I -- I don't think we

17 had a clear understanding.

18      Q.   Now, you, it's your testimony that you understood

19 that the Department was going to come, conduct exam in May.

20 When did they actually come to PacifiCare to proceed with

21 the nonroutine examination?

22      A.   In August.

23      Q.   And were there any efforts made in that period

24 between mid May and August by the company to understand

25 better what the Department was looking for?
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 1      A.   Well, I -- I know that, um, Rebecca De La Torre

 2 made many outreaches to get a schedule request so that we

 3 could begin working on pulling what the Department wanted to

 4 pull, wanted to have ready when they arrived.

 5      Q.   During the May, June, July time frame, was it even

 6 clear to PacifiCare who was the target of that examination?

 7      A.   Well, the initial inquiries were asking for

 8 information about United Health Insurance Company and PLHIC.

 9      Q.   And when did it become clear to the company that,

10 in fact, the investigation would be focused on PLHIC; if you

11 know?

12      A.   I don't know the name, the date of the official

13 notice.

14      Q.   Did PacifiCare exchange or provide information to

15 the Department with regard to United?

16      A.   Yes, I believe so.  Yes, we did.

17      Q.   So, to be clearer, were they providing information

18 with respect to products, United products as opposed to

19 PacifiCare PLHIC products?

20      A.   When they asked us for, you know, certificates of

21 cut -- of the documents that service the policies that we

22 sell, provider contracts, these items that relate to them,

23 we provide it.

24      Q.   Okay.  Focusing on the date of requests, do you

25 recall when those first came in?
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 1      A.   I think it was the third week of June we got the

 2 official list of items requested.

 3      Q.   Were there substantial documents being requested?

 4      A.   Absolutely.

 5      Q.   Did the company comply with those requests?

 6      A.   We did.

 7      Q.   Now, in the context of those data requests being

 8 provided to the company, did anybody from the Department sit

 9 down with you or others at PacifiCare and explain what it

10 was that they were looking for?

11      A.   Well, I asked that question in the opening meeting

12 in early August.  I asked, can you please provide the audit

13 testing plan?  And I asked that because the Department of

14 Managed Health Care had provided us with a specific test

15 that they would be performing, how they would be measuring,

16 what success was, the, you know, seven or eight different

17 measurement points within a sample.  And so we had a clear

18 understanding of how they were going to be measuring us.  So

19 I was expecting that similar information from the DOI but

20 they were not ready to share that information.

21      Q.   Okay.  And we'll get to the entrance exam in a

22 moment.  But prior to the entrance exam, had the Department

23 sat down with PacifiCare in person or over the phone to

24 explain what the intentions were, what was being requested

25 in the data and why?
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 1      A.   No.

 2      Q.   All right.  Focusing on that entrance exam, going

 3 into the exam, did the PacifiCare and you, in particular,

 4 have any sense of what it was that the Department was

 5 focused on?

 6           MR. STRUMWASSER:  Can I have that question read

 7 back?

 8                        (Record read.)

 9           MR. VELKEI:  And I think I meant entrance

10 conference.

11           Thank you, Mr. Strumwasser.

12           THE WITNESS:  Well, in late mid June, the third

13 week of June, when we got the schedule request, we obviously

14 had an understanding from that document so we knew there

15 would be testing of claims because they asked for 300 RIMS

16 claims, 150 Otis claims.  They asked for member of field

17 information.  They asked for provider dispute information.

18 And we prepared many -- kind of questionnaires related to

19 internal controls and policies and procedures.  So, you

20 know, at a beginning point, we definitely understood it was

21 going to be like a routine claims exam in that we were

22 providing information similar to that.

23 BY MR. VELKEI:

24      Q.   Okay.  And leading up into the entrance conference

25 had there and, forgive me if I already asked this, were
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 1 there actual discussions with the department officials?

 2      A.   Not with me.

 3      Q.   Um, if you could describe the entrance conference

 4 and what transpired at that time, first of all, do you

 5 recall when that occurred?

 6      A.   August 7, I believe.

 7      Q.   Okay.  And do you recall, were you present at that

 8 meeting?

 9      A.   I was.

10      Q.   Who else at PacifiCare, if you recall, was present

11 at the meeting?  And this is not a memory test.  So if you

12 remember.  And if you're don't, you can just say so.

13      A.   From PacifiCare?

14      Q.   From PacifiCare.

15      A.   Um, Francis Orejudos.  I believe Ellen Monahard

16 was on the phone.  I don't believe she was in the room.

17 Raynee Andrews.  Jose Valenzuela.  Joy Higa.  Um, Belinda

18 Diesinger.  Heather Mace-Meador might have been on the

19 phone.  I can't remember if she was in the room or not.

20      Q.   So a number of folks from PacifiCare were present?

21      A.   Yes.

22      Q.   And how about on the department side?

23      A.   Ms. Vandepas was the one that conducted the

24 meeting.  Craig Dixon.  There were probably others.

25      Q.   Okay.  And in the context of that entrance
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 1 conference, was there any kind of detail provided by the

 2 Department with respect to what their intentions were, where

 3 they were going, what they were focusing on?

 4      A.   So I was hoping that they would have agreed to

 5 provide the specific testing plan like I had received from

 6 the Department of Managed Health Care.  Ms. Vandepas

 7 indicated that wasn't how the DOI conducted their audits so

 8 that she was not free to share that.

 9      Q.   Did she explain how the Department typically

10 conducted this kind of audit?

11      A.   She told us that the approach was, that they would

12 be writing their questions in word documents, providing them

13 to Francis, and that we would have, I can't remember, she

14 said two or three days, but a certain time frame was defined

15 for us to provide a response to the exam team.

16      Q.   Do I understand correctly, Ms. Berkel, but that

17 the Department refused to share how they intended to test

18 for compliance?

19           MR. STRUMWASSER:  Leading.

20           THE COURT:  Overruled.

21           Go ahead.

22           THE WITNESS:  Sorry.

23           THE COURT:  I think he was trying to clarify

24 something that you had said.

25           MR. VELKEI:  That's correct.  Thank you, your
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 1 Honor.

 2           THE WITNESS:  Yes, I remember saying, you know,

 3 how do we know, with the Department of Managed Health Care

 4 it was you have to score a 95 percent.  And Colleen said,

 5 you know, we just -- we don't -- we don't share that

 6 information.  We don't have an approach like that.  That's

 7 not the way we do it.

 8 BY MR. VELKEI:

 9      Q.   Okay.  And since we're talking about the

10 Department of Managed Health Care, had they also come to the

11 company's premises to conduct an audit?

12      A.   They started their audit in June.

13      Q.   Okay.  And by the time the Department of Insurance

14 had come on to the premises, was the DHMC still there with

15 the examiners?

16           MR. STRUMWASSER:  Objection.  Vague.  We don't

17 know which audit.  Which exam.

18           THE COURT:  You mean for Managed Health Care?

19           MR. STRUMWASSER:  No.  There's two CDIs.

20           THE COURT:  Okay.

21 BY MR. VELKEI:

22      Q.   In August of 2007, how -- was the Department of

23 Managed Health Care examiner still on site at PacifiCare?

24      A.   Yes.

25      Q.   Now, let's talk a little bit about how the DMHC
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 1 approached that examination.  And, in particular, the

 2 testimony will reflect, and with regard to making clear how

 3 they intended to test.  How did the DMHC present that

 4 information to PacifiCare?

 5           MR. STRUMWASSER:  Objection.  Irrelevant.

 6           THE COURT:  What is the relevancy?

 7           MR. VELKEI:  Your Honor, this goes to the process

 8 of understanding -- our client's perspective with regard to

 9 this issue was we didn't, going into getting the draft

10 reports, we didn't have a meaningful opportunity to respond.

11 So part of what we're trying to lay a foundation for is

12 going into this, we were never given any kind of clarity or

13 information.

14           THE COURT:  All right.  But that's not what you're

15 doing.  You're trying to compare one to the other and this

16 is not helpful to me.

17           MR. VELKEI:  Your Honor, if I may, we're going to

18 elicit testimony from Ms. Berkel that the issues between the

19 two exams were very similar.  In fact, we have testimony

20 already in the record that the Department was collaborating

21 with the DMHC, was actually taking their findings and

22 applying the specific statutes that would relate to the

23 Department.  There was a joint report, a joint press

24 release.  There was lots of collaborations of the two.  So

25 it is very meaningful and relevant to understand that
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 1 interplay and how there were differences and also the state

 2 of the mind of the company in terms of what their

 3 expectations were and how this was supposed to be managed.

 4           I'd like a little latitude if I can, your Honor.

 5 I think it will become a little more apparent as this

 6 unfolds.

 7           MR. STRUMWASSER:  If he can lay a foundation that

 8 there was a joint report, I'll withdraw the objection.

 9           THE COURT:  All right.

10           MR. VELKEI:  Joint report.  Joint press release.

11           THE COURT:  A joint press release is not a joint

12 report.

13           MR. VELKEI:  But, your Honor, there is clear

14 testimony in the record that there was collaboration.  There

15 was, you know, sharing of information.  I think, I forget

16 who testified to the issue, but there was communication that

17 they literally took the preliminaries findings of the DMHC,

18 translated them into the Department and assisted in

19 preparing their findings.

20           MR. STRUMWASSER:  Again, there is no such

21 testimony.  I don't know if it would be relevant if there

22 was such testimony.  The point of this is that this is about

23 these folks and about this exam and this -- this case, and

24 it will not be relevant or helpful for us to have a

25 comparative analysis of the company, of the two agencies.
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 1           THE COURT:  I'm concerned I really don't want to

 2 compare the two agencies.  We're here based on what this

 3 agency did.  And I don't really want to compare two

 4 agencies.

 5           MR. VELKEI:  If I may, your Honor, in terms of

 6 assessing penalties, if we're dealing with similar

 7 examinations, we know that the Department of Managed Health

 8 Care with ten times the volume of business, settled the

 9 matter for $2 million.  So in trying to understand --

10           THE COURT:  That is really irrelevant.  That's

11 just completely and totally irrelevant.  What somebody else

12 settled for.  No, unless you can establish some other direct

13 relationship, I'm going to sustain the objection.

14           MR. VELKEI:  I would ask, your Honor, with some

15 degree of latitude here.  I mean, listen, the reality is if

16 it comes in to the record, you don't have to, you certainly

17 don't have to utilize it in assessing what you think is an

18 appropriate penalty.  But I am, we are trying to lay a

19 record here.  And I would like some -- some degree of

20 latitude.  In particular, I'm happy to, if it would serve

21 the Court's purposes, to actually do a short two- to

22 three-page brief that talks about, you know, all of the ways

23 that the two are working together, the similarity of the

24 issues.  That was some of the testimony.

25           THE COURT:  Well, I'll let you do an offer of
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 1 proof.

 2           MR. VELKEI:  I'm happy to do that.  And since Ms.

 3 Berkel is here, maybe we can just kind of continue the

 4 testimony.  And then to the extent we need to come back and

 5 I'd to, we can submit something on Monday to show what was

 6 going on.  But, clearly, if we're trying to understand and

 7 there's, you know --

 8           THE COURT:  Isn't Ms. Berkel supposed to be back

 9 here on Monday?

10           MR. VELKEI:  Yes, she is.

11           THE COURT:  All right.  I want an offer of proof

12 between --

13           MR. VELKEI:  I'll be happy to do that, your Honor.

14 Happy to do that.

15      Q.   Okay.  So let's focus for the moment, Ms. Berkel,

16 on the Department of Insurance.  And I'd like to talk about

17 after the entrance conference, was there any -- when was the

18 next time that you recall there being a meeting with

19 executives or Department officials with respect to inquiries

20 that were being made?

21      A.   Right after Labor Day.

22      Q.   Okay.  And can you describe the circumstances of

23 that meeting?

24      A.   It was a status update meeting.  How are things

25 going?  What's -- what's going on in the exam?  What are the
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 1 findings to date?  It was a meeting that didn't have a lot

 2 of information yet.

 3      Q.   Okay.  When you say it's a meeting that didn't

 4 have a lot of information, what do you mean by that?

 5      A.   Well, it was our expectation given my experience

 6 as an auditor and public accounting, that the auditor would

 7 summarize, here are the issues we're seeing, these are

 8 the -- the items that are concerning to us.  Do you have any

 9 more information to provide?  And that wasn't really where

10 we were in the timing of their examination.

11      Q.   Okay.  So at the time of this meeting, did you

12 undertake any efforts to elicit those -- that kind of

13 information from the Department officials?

14      A.   I did.

15      Q.   And what was the response that you received?

16      A.   We're not ready.  We're still working through

17 this, you know.

18      Q.   Okay.  Did you make subsequent --

19           MR. STRUMWASSER:  Excuse me.  Was she finished

20 with the answer?  I'm not sure.

21           THE COURT:  I'm not sure either.  You need to wait

22 until she's finished.

23           Did you have anything else that you wanted to add

24 to that?

25           THE WITNESS:  It was -- the meeting didn't have
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 1 the content I expected.

 2 BY MR. VELKEI:

 3      Q.   Was there any constant at that point in time

 4 shared by the Department substantively?

 5      A.   No.

 6      Q.   Subsequent to that meeting, did you make further

 7 effort to engage in a dialogue with any of the Department

 8 executives with respect to what was under way in the

 9 concerns that they may be -- that they may have in the

10 context of the examination?

11      A.   Yes.  A couple of days later Jose came to my

12 office and said that Craig Dixon was on site.  And I asked

13 them to please go see if he, Jose and I could meet with

14 Craig and Colleen in a smaller forum than the meeting that

15 we had just had.  And my intent at the meeting was, once

16 again, to appeal for more frequent conversation to open up

17 the line of communication so I knew what we could be working

18 on.

19      Q.   Okay.  And in the -- and before we get to that

20 conversation, if you could explain why, in your opinion, it

21 was important to have this kind of dialogue?  How would that

22 have furthered the process?

23      A.   Well, my historical experience, both in public

24 accounting and being the auditor as well as being on the

25 receiving end of audit -- audits, at PacifiCare, it was our
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 1 practices to meet routinely as much as possible to get

 2 beyond what is being passed back and forth in written

 3 documents and to have a better understanding.  And as early

 4 as an understanding as we can, so that if there were things

 5 that the auditors needed to know, they could be provided

 6 earlier in the process.

 7      Q.   Now, why are not -- why aren't written referrals

 8 enough to make that process efficient and working?

 9      A.   Well, I think that writing is -- is effective.

10 But lots of times what one author is trying to glean and get

11 answered may not be clear to the person responding.  And a

12 simple three-minute conversation could help flush out

13 more -- more details that would be helpful to drive to a

14 conclusion.

15      Q.   Did you ever ask specific questions directed to

16 the audit conducted by the Department of Insurance in the

17 context of these meetings you had?

18      A.   I'm not sure I understand.

19      Q.   Well, did you -- did you probe the Department

20 executives about sort of their substantive issues about what

21 they were finding about -- make further inquiries about what

22 their tests would be for compliance?

23      A.   Well, I specifically asked what the tests were and

24 the entrance exam meeting.  And then when Jose and I did

25 meet with Colleen and Craig later that afternoon, you know,
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 1 I again rearticulated that, you know, what have you seen?

 2 Can we have more periodic meetings?  I would like to meet on

 3 a -- at least a weekly basis.  Colleen was there every day.

 4 It would be unusual for me to pop up in other examinations

 5 on a daily basis since, anything new you need help with.

 6 And the response was "We're only going to be here twelve

 7 more days and you're going to get the draft report."

 8      Q.   When did you have this meeting, do you recall?

 9      A.   Just a couple of days later.  Whenever the meeting

10 was right after Labor Day.  It was just a couple of days

11 later.  I was still frustrated.  You know, I said to Jose

12 "When Craig gets here, let's do this one more time.  Let's

13 ask again for that line of communication to be open."

14      Q.   Um, was it, in fact, the case that the Department

15 only remained for twelve days?

16      A.   No.  They were on -- their audit continued almost

17 to the exit conference.

18      Q.   Let's talk a little bit about the referrals.  Do

19 you recall how many referrals the company received in the

20 context of this nonroutine examination?

21      A.   274.

22      Q.   And have you, in your experience, had you -- had

23 the company offered experienced this number of referrals or

24 anything close to it in the context of an examination?

25      A.   No.
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 1      Q.   Um, were substantial resources provided to assist

 2 in preparing the responses to those referrals?

 3      A.   Yes.  The responses asked about contracts,

 4 contract loading, number of appeals, provider disputes,

 5 claims on Otis, claims on RIMS.  Lots of different people

 6 participated in responding to written requests.

 7      Q.   And so when you're identifying all of those

 8 different -- different areas, what's the conclusion that we,

 9 or that you want us to draw from that?

10      A.   We were doing everything we could to be clear with

11 the Department in answering questions and understand their

12 concerns.

13      Q.   And any sense of how many folks were involved in

14 attempting to do that?

15      A.   Well, I think my prior answer had five or six

16 different teams.  So I'll say that, you know, maybe 18 to 20

17 people were actually writing documents.

18      Q.   And the folks that were involved in that process,

19 can you characterize the level of experience of the persons

20 that were involved in preparing those responses?

21      A.   Manager, supervisors, directors.

22      Q.   And what does that mean in terms of level of

23 experience?

24      A.   Mid management, mid to upper management responses.

25      Q.   Okay.  Was there ever an instance, to your
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 1 knowledge, where the company refused to provide information

 2 requested from the Department?

 3      A.   No, there was never an instance where we refused.

 4      Q.   Now, there's been some suggestion by prior

 5 witnesses that were instances where the Department or the

 6 PacifiCare was less than complete in its responses to

 7 referrals.  Were you aware of any situations where that was

 8 brought to your attention?

 9      A.   Yes.  Jose Valenzuela informed me that Ms.

10 Vandepas was unhappy with our responses.

11      Q.   Okay.  And could you give a little more flavor of

12 what -- what Ms. Vandepas was complaining about?

13      A.   That the answers were not complete and didn't

14 drive to the questions she was asking.

15      Q.   Okay.  And what was the end result of that

16 communication between you and Mr. Valenzuela?

17      A.   I told Jose to make sure that we're answering all

18 the questions and make sure that we are, you know, being as

19 complete as we can.  But I also encouraged Jose to have

20 Colleen actually have a conversation with the person

21 responding.

22      Q.   Did that happen to your knowledge?

23      A.   In one instance, I believe that Ms. Norket and Ms.

24 Vandepas discussed a referral, yes.

25      Q.   A -- one particular referral?
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 1      A.   That's the only one I'm aware of.

 2      Q.   And what was the net effect of that conversation?

 3      A.   Well, I hope that Colleen had more information.

 4      Q.   What kinds of instructions was the team of folks

 5 involved in preparing the referral of responses operating

 6 under?  What was their mandate from you and the upper

 7 management with respect to responding to the referrals?

 8      A.   No different than any other audit.  No different

 9 than anything in the past, which is share our information.

10 Provide everything that you can.  Be as clear as possible.

11 Be as timely as possible.  Work collaboratively to get us

12 through closure through this exam.

13      Q.   Now, there's been some discussion both in the

14 testimony and within the draft report, there's been

15 references to an electronic analysis.  Were you aware of one

16 being done by the Department of Insurance?

17      A.   At some point, yes.

18      Q.   Okay.  And was the electronic analysis, what

19 was -- what was the testing base?  And I'm not sure that

20 that's the right way to ask that question, for that

21 electronic analysis.

22           MR. STRUMWASSER:  I think we're going to ask that

23 question.  We need a definition so vague until then.

24           THE COURT:  If you don't know what you're asking.

25 I'm sure that the witness --
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 1           MR. VELKEI:  It's not a question --

 2           THE COURT:  -- it's very uncomfortable for the

 3 witness to answer.

 4           MR. VELKEI:  It's not a question my not knowing,

 5 your Honor.  I'm just making sure I'm using the right term.

 6      Q.   So what was the electronic analysis designed to

 7 test, which is a better way to put it.

 8           MR. STRUMWASSER:  I'm sorry?  Test?

 9 BY MR. VELKEI:

10      Q.   What is the electronic analysis design test?

11      A.   Well, based on the draft report we received from

12 the Department of Insurance, it is a test of how many claims

13 were adjudicated -- it was a test of two files:  The Otis

14 paid file and the RIMS paid file.  It was a test of how many

15 claims were paid beyond a 30 working day.

16      Q.   Okay.  In connection with the electronic analysis,

17 were all of the paid claim files -- were all the claim files

18 in connection with those claims reviewed by the Department?

19      A.   So the test did not look at a specific claim file.

20 It evaluated information in acts, I presume, and it compared

21 the received date to the adjudication date.

22      Q.   Okay.  Um, and were data requests issued by the

23 Department in connection with the electronic analysis?

24      A.   They sent us a written referral saying, "Okay,

25 here are some of our results.  Tell us what happened and why
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 1 some of these claim files show zero interest."

 2      Q.   Okay.  But focusing on the actual sort of the

 3 information that was utilized for the electronic analysis,

 4 were there specific requests directed to that?  In other

 5 words, you talked about the Otis paid claim files and the

 6 RIMS paid claim files.  Put differently, was all of the

 7 information requested by the Department in connection with

 8 this electronic analysis provided by PacifiCare?

 9      A.   The Department didn't ask for any additional

10 fields or things that might have helped them stratify the

11 claims in those files on a more refined basis.

12      Q.   My question is, to the extent they asked for

13 information, was it provided by PacifiCare?

14      A.   It was.

15      Q.   Okay.  Now, did anybody from the Department sit

16 down with you or others to explain the purpose of the

17 electronic analysis and what they intended to do with it?

18           MR. STRUMWASSER:  Limited to oral?

19 BY MR. VELKEI:

20      Q.   In person or over the telephone.  That's correct.

21      A.   No, I didn't have a conversation with anyone about

22 this.  I don't know if maybe Jose did.

23      Q.   Okay.  Um, ultimately, did you come to some

24 understanding of how they were approaching the electronic

25 analysis?
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 1      A.   Well, in the draft report.

 2      Q.   All right.  And so could you characterize what

 3 that approach was?

 4      A.   So the draft report describes it as claims over 30

 5 working days, which is a comparison of the received date to

 6 the adjudication date and then an evaluation of time.

 7      Q.   Did you consider or do you consider that analysis

 8 to be reliable?

 9      A.   Well, there are a number of things that we've

10 learned in looking at this that would -- we would draw a

11 very different conclusion.

12           MR. STRUMWASSER:  Excuse me.  You know, we're

13 developing an increasing mismatch of questions and answers.

14 There was a question, do you consider this reliable?  There

15 is no question or no answer and there is an answer to a

16 question not asked.

17           THE COURT:  All right.  You need to listen to the

18 question that is asked.

19           THE WITNESS:  I will.  Sorry.

20           THE COURT:  You can always have time to explain an

21 answer.

22 BY MR. VELKEI:

23      Q.   So focusing on my question, Ms. Berkel, did you

24 consider the Department's approach to this analysis

25 reliable?
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 1      A.   No.

 2      Q.   And why is that?

 3      A.   It was over simplistic.

 4      Q.   And what do you mean by that?

 5      A.   They had asked us to provide the PLHIC

 6 adjudication into three categories:  Denied, contested and

 7 paid.  So claims, overpayment recoveries were included in

 8 the paid file.  But those types of adjudications were not

 9 separated aside for this late paid claim analysis as an

10 example.

11      Q.   Uh-huh.  So what was -- so then what was the test

12 that the Department was utilizing to determine whether

13 something was paid after 30 working days?

14      A.   Simply --

15           MR. STRUMWASSER:  As she understands it, right?

16 BY MR. VELKEI:

17      Q.   As she understands it.

18      A.   It was simply a comparison, a calculation of the

19 number of days between received and paid, adjudicated, and

20 how many of them were over 30 working days.

21      Q.   Okay.  Do you recall when the exit conference

22 occurred?

23      A.   November 8.

24      Q.   Going into the exit conference, this is now

25 August, September, October, four -- over three months after
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 1 the exam was initiated.  Did you have any better sense of

 2 what it was, what the concerns were of the Department, what

 3 their preliminary findings were at this point in time?

 4      A.   No, it was only at the exit conference.

 5      Q.   So just to close the loop on that, had any

 6 preliminary findings or any sense of what the Department was

 7 concerned about been shared up until that point?

 8      A.   No.

 9      Q.   All right.  Let's talk a little bit about that

10 exit conference.  How was it that it came about?

11      A.   The Department requested that we come to LA and

12 have an exit conference.  It's part of the standard

13 protocol.

14      Q.   Did you personally attend?

15      A.   I did.

16      Q.   And who was present from the CDI?

17      A.   Many people.  Ms, Rosen participated by telephone

18 conference.  Mr. Dixon.  Ms. Vandepas.  Nicholas Smith.

19 Others.

20      Q.   Were there a number of folks from PacifiCare that

21 participated as well?

22      A.   Yes.

23      Q.   And did you actually participate in person?

24      A.   I did.

25      Q.   Were there others from PacifiCare that came up for
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 1 the meeting?

 2      A.   Elaine McFann, Joy Higa.  Others.

 3           MR. VELKEI:  Um, Chuck, if you could put on the

 4 screen Exhibit 155.

 5      Q.   And, Ms. Berkel, I'm going to provide you a copy

 6 of that.  I have a copy in the binder itself.

 7           THE COURT:  What is the number again?

 8           MR. VELKEI:  155, your Honor.  Excuse me.

 9      Q.   Now, Ms. Berkel, this is a two-page document that

10 was put into evidence by one of the Department officials.  I

11 believe it is Ms. Vandepas.  And the testimony was that this

12 was provided to the Department, this was provided to

13 PacifiCare at the time of the exit conference.

14           MR. STRUMWASSER:  Can you hold on a second while

15 we pull it?

16           THE COURT:  I have a note that it is the same as

17 5185.

18           MR. STRUMWASSER:  I'm sorry?

19           THE COURT:  It is also the same as 5185.

20           MS. ROSEN:  What is the first number?

21           MR. STRUMWASSER:  Sorry.  We got it now.  Thanks.

22           MR. VELKEI:  Do you need a minute?

23           MR. STRUMWASSER:  We're good.

24           BY MR. VELKEI:

25      Q.   Okay.  So there was testimony, I believe, by Ms.
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 1 Vandepas that this document was provided to PacifiCare at

 2 the time of the exit conference.  Was that, in fact, true,

 3 Ms. Berkel?  Were you or anybody from PacifiCare provided

 4 with a copy of this document at the time of the exit

 5 conference?

 6      A.   No.

 7      Q.   When was the first time you saw this document?

 8      A.   A few weeks ago.

 9           MR. VELKEI:  I would like to mark as an exhibit

10 next, your Honor, a different agenda dated November 7, 2007.

11           THE COURT:  It is 5261.

12           MR. VELKEI:  5261.  Yes, your Honor.  It is a

13 one-page document produced by the Department.

14           THE COURT:  All right.  5261 is a PacifiCare exit

15 meeting document dated November 7, 2007.

16          (Exhibit 5261 marked for identification.)

17 BY MR. VELKEI:

18      Q.   Do you recognize 5261, Ms. Berkel?

19      A.   I do.

20      Q.   Is this, in fact, what you actually received at

21 the exit conference from the Department of Insurance?

22      A.   Yes, I received this on the eighth.

23      Q.   Okay.  So the date, November 7 is incorrect?

24      A.   Correct.

25      Q.   All right.  Um, when was this provided to you and
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 1 others from PacifiCare?

 2      A.   When I arrived at the meeting.

 3      Q.   Um, okay.  Now, could you describe what, and,

 4 first of all, let me just focus on the PacifiCare attendees.

 5 Does this actually reflect the list of persons from

 6 PacifiCare that attended?

 7      A.   Yes.

 8      Q.   What happened at the exit conference, Ms. Berkel?

 9      A.   Well, there were introductions.  We were told that

10 we would be receiving four reports in the next two or three

11 days, that they had not finished management review within

12 the Department.  That we would receive two for the 2006

13 routine exam, a public and a confidential; and two for the

14 2007 exam, a public and a confidential.

15      Q.   Okay.  Who was doing most of the presentation at

16 the exit conference?

17      A.   Um, well, when we got to the general findings, Ms.

18 Vandepas was making the presentation.

19      Q.   Um, okay.  And so what was Ms. Vandepas -- did Ms.

20 Vandepas make a presentation?

21      A.   She did.

22      Q.   Okay.  And can you describe sort of what happened

23 and what she said?

24      A.   She was describing the Department's findings.  She

25 was reading from a document and going through these items
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 1 that were bulleted below here.

 2      Q.   Did Ms. Vandepas agree to give you a copy of the

 3 document she was reading from?

 4      A.   When I said, you know, hey, could we even just

 5 have where you are right now?  It was "you're going to get

 6 it in a couple of days."

 7      Q.   So did she agree, looking at the documents on the

 8 exit conference, did she agree to give it to you at the time

 9 of the conference?

10      A.   No.

11      Q.   And so what did she say that you recall from that

12 discussion?  And just out of curiosity, did Ms. Vandepas

13 explain why she wouldn't agree to provide that document to

14 you?

15      A.   Well, I think it was a simple, it's not through

16 our review process.

17      Q.   Can you describe what was communicated to you with

18 regard to these general findings?

19      A.   One by one?

20      Q.   Just generally what you recall from that.  And how

21 long was Ms. Vandepas's presentation?

22      A.   It, I mean it was a thorough, you know, she cited

23 the statute.  She gave us a number of violations.  She

24 explained the items that ultimately did appear in the draft

25 report.
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 1      Q.   Did she discuss the Department's contention with

 2 regard to alleged violations of 10133.66(c), the

 3 acknowledgment statute?

 4      A.   We did discuss acknowledgment.

 5      Q.   Where is that reflected in this agenda that you

 6 received?  Do you see it anywhere?

 7      A.   I don't see it.

 8      Q.   What did Ms. Vandepas say with regard to the

 9 company's alleged failure to acknowledge claims?

10      A.   Well, I mean that was the highlight of the

11 meeting.  She said that the company had violated the

12 acknowledgment statute 1.1 million times.

13      Q.   And did she explain how the Department arrived at

14 that conclusion?

15      A.   You know, I don't remember.

16      Q.   Okay.  Do you remember being surprised?

17      A.   I was absolutely surprised.

18           THE COURT:  Wait.  Wait.  Wait.  Did you finish?

19           THE WITNESS:  I had no idea what this law was.

20 BY MR. VELKEI:

21      Q.   Is this the first time you had heard any concerns

22 surrounding compliance with this particular statute?

23      A.   You know, I think the day before this meeting,

24 Jose had provided an update e-mail.  And I think it makes

25 reference to acknowledgments, but not 1.1 million
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 1 violations.  So I might have had an inkling, but I didn't

 2 understand the magnitude that everything in the file

 3 violated the law.

 4      Q.   When you heard this contention by the Department,

 5 did you ask any questions about how they came to those

 6 conclusions?

 7      A.   You know, and I didn't, and I regret that I

 8 didn't.  I thought -- I was new to this role.  I didn't know

 9 about this law.  My -- my time as CFO was never really

10 focused on what we have to do to, from a claims intake.  My

11 focus as CFO was how are we paying them?  When were we

12 paying them wrong?  How are we remediating that?  So I

13 thought I was the only person that didn't understand what

14 was going on here.

15      Q.   Did you get the sense from the meeting that the --

16 the Department was open to questions with regard to the

17 findings that they were communicating?

18      A.   You know, there was lot of tension in the room.

19 And it was just going through the list.  There was not a lot

20 of dialogue.

21      Q.   Um, did the -- the Department bring up concerns

22 focused around alleged untimely payments?

23      A.   Yes.

24      Q.   Do you recall whether the Department quantified

25 the number of alleged violations?
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 1      A.   They did.

 2      Q.   And did they explain to you how they got to that

 3 number?

 4      A.   Yes, they did.

 5      Q.   And what did they say?

 6      A.   That there had been electronic data analysis that

 7 was comparing the received and the adjudication date and

 8 determined that the number, 42,000 something, were paid

 9 beyond 30 working days.

10      Q.   Okay.  But focusing on it other than saying they

11 got this information from the electronic analysis, did they

12 explain how they actually derived that particular number?

13      A.   I do think that there was a -- it was a comparison

14 of time.

15      Q.   Okay.  What else -- what other -- anything else

16 that strikes you that you recall from that -- that exit

17 conference?

18      A.   Well, I was expecting the Department to also

19 provide "this is what we would like you to do" and lay out

20 the expectations of corrective action.

21      Q.   Why was that your expectation?

22      A.   That had been my experience in the past.  That was

23 my experience as an auditor.  Instead of X, you need to do

24 Y.

25      Q.   Did the Department provide any clarity at that
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 1 meeting about what their expectation was, what kind of

 2 conduct was required to become compliant in their mind?

 3      A.   No.

 4      Q.   Now, how long was the exit conference?

 5      A.   About an hour.

 6      Q.   Do you recall anybody from PacifiCare asking

 7 questions?

 8      A.   There were tactical questions.  When are we going

 9 to get the report?  How many days do we have to respond?

10 You know, those kinds of questions.

11      Q.   And what were you told with regards to the number

12 of days that you had to respond to the reports?

13      A.   Thirty days.

14      Q.   Once the meeting concluded, I believe your

15 testimony had been that you thought you were the only one in

16 the room that had not heard that there were alleged, a

17 million alleged violations of this particular acknowledgment

18 statute.  Once the meeting concluded, did you circle back

19 with your colleagues at PacifiCare to determine whether

20 everybody else knew what you didn't?

21      A.   I said "Gee, Joy, I need a meeting in the parking

22 lot.  Help me understand this."

23      Q.   Did anybody in that group understand or were there

24 anybody in that group aware that the Department was

25 contending that there were over a million violations
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 1 associated with this particular statute?

 2      A.   It was the first time everyone heard the number.

 3      Q.   What was the game plan approach?  What was the

 4 conclusion after having this meeting in the parking lot?

 5      A.   It was, okay, we now have some more specific

 6 information here.  We need to get ready for receiving four

 7 reports.  30 days is not a lot of time.  Thanksgiving is

 8 coming.  We've got to get people, resources on line.  You

 9 know, let's go figure out what we've got here.

10      Q.   Any additional steps taken?

11      A.   All of the steps were taken.

12      Q.   When do you recall the company actually receiving

13 copies of these draft reports?

14      A.   The reports came by e-mail near the close of

15 business Friday, November 9.

16      Q.   And we have the draft reports on both the 2006 and

17 2007 examinations; is that correct?

18      A.   Yes.

19      Q.   Now, I believe you testified that with, at least

20 with regard to the 2006 examination, that there were some

21 written preliminary findings that were shared with the

22 company --

23      A.   Correct.

24      Q.   -- prior to this draft report being issued?  Was

25 that the case with the 2007 examination?
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 1      A.   No.  The November 9 reports for 2007 were the

 2 first documents we had in writing about the findings.

 3      Q.   Do you think it would have been helpful to have

 4 obtained written preliminary findings in advance of this

 5 draft report?

 6           MR. STRUMWASSER:  Irrelevant.

 7           THE WITNESS:  I do.  Sorry.

 8           THE COURT:  There's -- sorry.

 9           THE COURT REPORTER:  I'm sorry.  I didn't get the

10 answer.

11           THE WITNESS:  I do.

12           THE COURT:  I do.

13 BY MR. VELKEI:

14      Q.   And why do you think that, Ms. Berkel?

15      A.   Well, 30 days isn't a lot of time to respond so it

16 would have let us have some additional time.  We would have

17 had to have had a view to what the Department was thinking

18 and could have provided more information before the official

19 draft report was issued.

20      Q.   And when you say "official draft report" are you

21 referring to the one you received in November?

22      A.   The November 9 report.

23      Q.   Okay.  Um, just to close, Ms. Berkel, I just want

24 to put a copy of what's previously been marked as Exhibit

25 116.
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 1           MR. STRUMWASSER:  It is not just marked.  It is in

 2 evidence.  Do we need a duplicate?

 3           MR. VELKEI:  I think the witness should have an

 4 opportunity to look at this.

 5           MR. STRUMWASSER:  Oh, I'm sorry.

 6           MR. VELKEI:  This is a matter of convenience. No,

 7 no, no, no, no.

 8           MR. STRUMWASSER:  Okay sure.  If this is 116 in

 9 evidence, no problem.

10           MR. VELKEI:  Would you like a copy?

11           MR. STRUMWASSER:  Yes.

12           THE COURT:  116?

13           MR. VELKEI:  116, your Honor.  I think it has been

14 entered into evidence.

15           THE COURT:  I'll pull it.  (10:04 a.m.)

16           Did you want her to look at the entire document?

17           MR. VELKEI:  I just wanted her to familiarize

18 herself.

19           THE COURT:  All right.

20 BY MR. VELKEI:

21      Q.   Do you recognize what's been marked Exhibit 116 --

22      A.   I do.

23      Q.   -- ms. Berkel.  And directing your attention, if

24 you can, to the cover letter in the second paragraph,

25 "Please review the reports and provide a response to me
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 1 within the next 30 calendar days whether or not amendments

 2 are requested".

 3           How did, what was your understanding of what that

 4 language meant?

 5      A.   No more than 30 days.

 6      Q.   Was there a subsequent effort by the company to

 7 determine whether that 30 days was a hard and fast time?

 8      A.   Yes.  Jose Valenzuela met with the Department on

 9 Monday.  I guess that would have been the twelfth, to again

10 discuss the due date.

11      Q.   Now, in your opinion, what did you -- what was

12 your understanding of what that -- what the company's

13 response would be?

14           THE COURT:  You mean what it would consist of or

15 actual response be?

16 BY MR. VELKEI:

17      Q.   What was the objective of that response in your

18 opinion?

19      A.   So in crafting the response that we made, I

20 believe that that was the Department's first view of our

21 understanding of how we agreed or disagreed with this

22 document.  And that the words and the corrective actions

23 that we provided in our response would begin the dialogue

24 about what the Department's true final expectations were.

25 So I was just trying to, you know, be open and
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 1 collaborative, work through what the Department was asking

 2 us to do, and come to closure on what it was we needed to do

 3 so that I could say, "Yeah, we got it done", and call it

 4 finished.

 5      Q.   Okay.  Did you consider this to be a final

 6 response?

 7      A.   No.

 8      Q.   What was the process --

 9           MR. STRUMWASSER:  Okay.  Excuse me.  Excuse me.

10 Go ahead.

11 BY MR. VELKEI:

12      Q.   What was the process that the company undertook to

13 kind of do the best they could to prepare responses to each

14 of the four reports?

15      A.   So the 2006 reports, the 2006 reports were

16 assigned to Shuntel Jackson because she had been the

17 regulatory liaison for that examination and the 2007s were

18 managed by Jose Valenzuela.  They each took the reports and

19 assigned them to the business leader that was going to craft

20 an initial draft response.  And they managed collecting that

21 information for my review, Joy's review, Lynn Canasa's

22 review, Jose's review.

23      Q.   Okay.  In the draft report, and I want to focus on

24 the confidential draft report for 2007, which is really

25 where the bulk of these violations are alleged, violations



7629

 1 are reflected.  Was there any further detail provided by the

 2 Department with respect to how they got to a hundred percent

 3 violations of the acknowledgment statute?

 4           MR. STRUMWASSER:  Objection.  Is the question

 5 whether the document contains further detail?

 6           MR. VELKEI:  Yes.  What was her understanding.

 7 Did that provide any additional insight for you?

 8           MR. STRUMWASSER:  Okay.  I have no objection.

 9           MR. VELKEI:  Thank you.

10      A.   Can you -- I'm sorry.  Can you ask me that that

11 again?

12      Q.   Yeah, did the, when you received, I'm assuming

13 that you read the 2007 confidential report?

14      A.   I did.

15      Q.   Okay.  Did that provide any further insight for

16 you into the basis for the Department's contention that

17 there were over a million alleged violations to the

18 acknowledgment statute?

19      A.   I don't think that I had any additional

20 information that I hadn't heard in the exit conference.

21      Q.   Up until this point in time, and why don't we

22 focus on a time prior to notice of the Department's

23 intentions to conduct a nonroutine exam.  Had the Department

24 of Insurance ever issued any kind of written interpretation

25 of 101366 -- 10133.66(c)?
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 1           MR. STRUMWASSER:  To her knowledge?

 2 BY MR. VELKEI:

 3      Q.   With respect to how the statutes should be

 4 interpreted and applied?  And, yes, to your knowledge?

 5      A.   No.

 6      Q.   Any communications, oral communications to your

 7 knowledge by anybody at the Department's notifying

 8 PacifiCare of how they thought this particular statute

 9 should be interpreted and applied?

10      A.   Not to my knowledge.

11      Q.   How about in the context of the examination

12 itself?  Did anybody from the Department ever make

13 PacifiCare aware of what their interpretation of this

14 particular statute was?

15      A.   Well, in the course of the examination the

16 Department was expecting the claim file to have a claim

17 acknowledgment letter within them.

18      Q.   Okay.  And what is that based upon?  What is that,

19 your understanding based upon?

20      A.   Conversations with Lois.  Conversations with Jose.

21      Q.   And focusing on that, in particular, just to close

22 the loop, prior to notice of the nonroutine audit exam, had

23 the Department ever, orally in writing, notified PacifiCare

24 that it was their view that there needed to be a written

25 acknowledgment letter on every claims provider?
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 1      A.   Not to my knowledge.

 2      Q.   Okay.  Switching to the alleged timeliness of

 3 the -- the failure to timely pay, the alleged failure to

 4 timely pay, did the draft report, the 2007 draft report

 5 provide how the 42,136 was actually calculated?

 6           Put differently, did you get any further insight

 7 from the draft report about how they came to that particular

 8 number?

 9      A.   No.  It was -- it was consistent with what was

10 told to us in the exit conference.

11      Q.   How much time, Ms. Berkel, was spent by the

12 company in trying to get their arms around what the actual

13 allegations were as reflected in the draft report?

14      A.   Well, in essence, the entire 30 days we spent

15 having conversations.  What is the corrective action here?

16 What is the Department's expectation?  And dialoguing about

17 that, we used all of the time.

18      Q.   How much time did you personally spend in that

19 regard?

20      A.   I was very focused on the responses to the 2007

21 letters.  I spent a considerable amount of time on that in

22 the last week of the time period when all of the pieces of

23 the responses that Jose and Shuntel were gathering were

24 available.

25      Q.   Did you think that you had enough time to prepare



7632

 1 any meaningful response to these allegations?

 2      A.   No, I certainly could have used more time.

 3      Q.   And did you think you had the opportunity to get

 4 additional time if you wanted it?

 5      A.   No, the Department was clear it was 30 days.

 6           MR. VELKEI:  I think this is an appropriate time

 7 for a break, your Honor.

 8           THE COURT:  Let's do it.

 9           (Recess from 10:11 to 10:40 a.m.)

10           Are you ready?

11           MR. VELKEI:  Yeah.

12      Q.   Okay.  Playing a little bit of musical chairs, Ms.

13 Berkel.  We got some slides.  I'm sitting on this side of

14 the table.

15           Focusing on that December 7 response letter, and

16 I'm going to focus on the report which was Exhibit 118.

17 Would you like a copy of that?  Do you have one handy?

18      A.   I don't.

19      Q.   Let me give you one.

20           Gentlemen, would you like a copy?

21           MR. STRUMWASSER:  Is that the exhibit you just

22 gave us?

23           MS. ROSEN:  No.

24           MR. VELKEI:  This is the response letter.

25           MR. STRUMWASSER:  No, that would be terrific.
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 1 Thanks.

 2           MR. VELKEI:  Your Honor, would you like a copy?

 3           THE COURT:  Sure.

 4           THE WITNESS:  118, did you say?

 5           MR. VELKEI:  Yes.

 6      Q.   Do you recognize the documents, Ms. Berkel?

 7      A.   I do.

 8      Q.   How much time did you personally spend preparing

 9 this?

10      A.   Well, I don't know in hours but the last week of

11 the time that we had to respond, you know, working 12-, 14-,

12 16-hour days.

13      Q.   And in preparing this response, what was the

14 approach that you were taking to that project?

15      A.   Well, I was trying to clearly communicate what our

16 corrective actions would be.  I was trying to work with the

17 Department to be collaborative, hoping that this would be

18 the beginning of our dialogue around the adequacy of our

19 letters.  I was just trying to be up front and work to what

20 they wanted and come to closure so that we could actually

21 implement the corrective actions and be done.  I wasn't

22 anticipating that, you know, we would be in this fighting

23 situation that we're are today with this response.  I had no

24 idea that that would be following.

25      Q.   When you talk about you wanted to bring this to
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 1 closure, what do you mean by that?

 2      A.   Quite simply, that we would work together as my

 3 experience with the Department of Managed Health Care was,

 4 to come up a satisfactory plan of action.  And that we

 5 would -- would work through those plan of actions to

 6 conclusions and we would meet the Department's expectations.

 7      Q.   Okay.  I would like to bring your attention, if I

 8 can, to the discussion of the electronic analysis, Ms.

 9 Berkel.

10           And, Chuck, if you could even blow up the

11 company's response?

12      A.   What page is that?

13      Q.   That is on page 15.

14           Okay.  In looking at the company's response, your

15 response with regard to the particular allegations reflected

16 on the alleged untimely payments, in your opinion, were you

17 admitting to having violated 10123.13?

18      A.   No, I wasn't.

19      Q.   And do you consider that, in fact, the company had

20 violated 10123.13?

21      A.   No, because, you know, when you pay after 30

22 working days, you know, you're required to pay ten percent

23 interest so I was surprised -- I was surprised by the

24 allegation.

25      Q.   When you say you're surprised.  What do you mean
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 1 can you be more specific?

 2      A.   Well, the file that -- the two files used for this

 3 electronic data analysis were all of the company's payments

 4 including rework claims, including applying a refund

 5 received from a customer.  All of the adjudications that

 6 didn't fit into the denied or contested bucket.  And so, you

 7 know, the law, in my opinion, is anticipating that they're

 8 going to be claims adjudicated after 30 working days and

 9 hence the ten percent interest penalty.

10      Q.   So assuming that a claim is paid after 30 working

11 days, what would the company need to do to remain compliant

12 in your opinion?

13      A.   Pay interest.

14      Q.   I want to focus, if we can, on this number 42,137.

15 We talked about it a little bit.  Did you ever actually test

16 the number that the Department had come up with prior to

17 finalizing this particular response?

18      A.   No.  I never re-performed that calculation.  I

19 just simply added the numbers from the first paragraph under

20 item eleven supplied by the Department.

21      Q.   Now, why wouldn't you do that, Ms. Berkel?

22      A.   Well, there just wasn't time to re perform the

23 work.

24      Q.   Did you consider the 42,000 in the larger scheme

25 of how many claims were paid problematic even assuming that
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 1 these were all paid, in fact, after 30 working days?

 2      A.   No, I don't think it was problematic.  In fact,

 3 you know, my sentence is basically measuring, well, what

 4 percentage of the total universe of adjudications and file

 5 were after 30 working days?  And it was only 3.7 percent.

 6 And when I sat down and thought to myself, we've done

 7 everything we can to initiate rework for these items, and

 8 we're still in industry bounds for claims timeliness here.

 9 So I -- I was surprised by the approach of separating the

10 statute and I was surprised that this wasn't within an

11 acceptable standard.

12      Q.   Was the Department including reworks in this

13 figure of 42,000?

14      A.   Yes.

15      Q.   All right.  Now, I'd like to switch, if we can, to

16 slide number ten.

17           Now, this is simply reflecting what 10123.13 says.

18           MR. STRUMWASSER:  This is slide ten of 5252?

19           MR. VELKEI:  Yes.

20      Q.   Ms. Berkel, if you can walk us through your

21 understanding of how 10123.13 should be applied.

22      A.   So paragraph A says, "To the extent you have a

23 clean claim, the company is obligated to reimburse that

24 claim no later than 30 working days and if the claim needs

25 to be denied or contested, do so".  And paragraph B says "If



7637

 1 you're beyond 30 working days, you need to pay ten percent

 2 interest beginning on the thirty-first working day."

 3      Q.   Okay, so in measuring compliance with the statute,

 4 what needs to be looked at to determine whether, in fact,

 5 the company is compliant?

 6           MR. STRUMWASSER:  In her opinion.

 7           MR. VELKEI:  In her opinion.

 8           THE COURT:  Obviously.

 9 BY MR. VELKEI:

10      Q.   Yes.

11      A.   Both A and B.

12      Q.   Now, have you actually had an opportunity with the

13 benefit of time, and I guess substantial time at this point,

14 to evaluate or look at the number, the 42,000 number the

15 Department had determined were paid more than 30 working

16 days?

17      A.   I have.

18      Q.   Okay.  Could we turn to the next slide?

19                Do you recognize this slide, Ms. Berkel?

20           MR. STRUMWASSER:  Can I, before we go, I would

21 like to note for the record that, and I've done this before,

22 the prior slide had "statutory language" and had stuff in

23 bold and I understand, I just want to note for the record

24 that obviously the bold is attributable to PacifiCare, not

25 to the statute.
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 1           THE COURT:  It also says dot dot dot.

 2           MR. STRUMWASSER:  Well, dot dot dot tells you that

 3 there is something missing.  And I just, I think that just

 4 should be -- I don't think that emphasis goes and it wasn't.

 5 We'll get to this.

 6           MR. VELKEI:  All right.  We have no objection.

 7           THE COURT:  All right.

 8           MR. VELKEI:  Okay.

 9      Q.   So, first of all, do you recognize this particular

10 slide, Ms. Berkel?

11      A.   I do.

12      Q.   Is this something you prepared with your team?

13      A.   I did.

14      Q.   Okay.  Can you, first of all, let's just start

15 with the first row here.  What does this reflect, the

16 42,137?

17      A.   It's simply taking the November 9, 2007 CDI report

18 and bringing the number into this Power Point.

19      Q.   Now, did have you some trouble understanding how

20 the CDI actually got to this 42,000 number?

21      A.   Yes.  When I performed the number of days between

22 the received and the adjudication and stratified it on 42

23 calendar days or fewer, I could not get to 42,137.  I was

24 3,570 less.

25      Q.   Okay.  And so I guess we're jumping now to the
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 1 second row.  First of all, what is this 13,032 reflect based

 2 upon your investigation?

 3      A.   It's by the summation of five items I'd like to

 4 explain.

 5      Q.   Okay.  So starting with this first item, Ms.

 6 Berkel, "CDI unexplained addition 3,570", can you explain

 7 what that reflects?

 8      A.   It's the difference between the Department's

 9 November 9, 2007 report and my re-performing the -- the

10 number that exceeded 30 working days.  I used 42 days and

11 less as being equivalent to 32 working days.

12      Q.   What was the standard?

13      A.   Thirty working days.

14      Q.   Sorry.  Excuse me?

15      A.   Sorry.

16      Q.   What was the standard that the Department employed

17 in its electronic analysis, number of calendar days that

18 would correspond to 30 working days?

19      A.   Forty-two.

20      Q.   So you used the same measure the Department did?

21      A.   Yes.

22      Q.   Okay.  And using that same measure, what was your

23 conclusion?

24      A.   That the Department had overstated the starting

25 point by 3,570.  It appeared to me, based on the November 9
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 1 report, that they added in claims that had been overpayment

 2 recovery that we had explained to them in a written

 3 referral.  It looked like they had added those two numbers

 4 together when the 3,570 was actually a subset.

 5      Q.   And when you say "overpayment recoveries", you

 6 mean refund checks?

 7      A.   Yes.

 8      Q.   Is it your testimony that the Department added

 9 3,570 instances where refunds were provided by doctors into

10 the late pay analysis?

11      A.   I'm hypothesizing.  I don't know for sure that

12 that happened.  The numbers are coincidently exactly the

13 same.

14      Q.   Did the Department provide sufficient information

15 that would allow you to say with certainty what that 3,570

16 reflects?

17      A.   Can you ask me again, please?

18      Q.   Did the Department provide any basis -- let me

19 withdraw the question.  But based upon your analysis, is

20 there any explanation for the 3,570 and why it should be

21 included in the 42,000?

22      A.   No.

23      Q.   All right.  So let's go on to the next category

24 "No 'Reimbursement' owed, 5,921".  And, first, Ms. Berkel, I

25 just want to understand why is reimbursement in quotes?
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 1      A.   Well, the statute refers to reimbursement.  And in

 2 these adjudications, the plan didn't owe any money.  The

 3 member responsibility was owed.  The entire amount payable

 4 to the provider was the responsibility of the member.

 5      Q.   Okay.  And did the Department have sufficient

 6 information to reach that conclusion on its own?

 7      A.   Yes.  The check amount would have been zero.

 8      Q.   Put differently, did PacifiCare provide sufficient

 9 information such that the Department could have

10 independently determined that, in fact, 5,900, there were

11 5,921 instances where, in fact, no money was owed?

12      A.   Yes.

13      Q.   Okay.  What's the next category of overpayments?

14 What's reflected there?

15      A.   There were 3,119 claims that were adjudicated to

16 process a refund received from a provider.  So in that

17 scenario we update the system to show that the refund had

18 been received.  We suppress an EOB -- an EOP from being

19 sent.  But it shows up in the adjudications because when we

20 took the total adjudications they weren't denials and they

21 weren't contested so we put them in the paid file.

22      Q.   Okay.  And so simply for me, because sometimes I

23 have trouble understanding these concepts, how did you

24 determine that, in fact, that the 42,000, there were 3,119

25 instances of overpayments being counted as so-called late
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 1 pays?

 2      A.   Well, we looked at all of the data available to us

 3 in RIMS as we were looking at the -- the allegations in more

 4 detail and determined that there were fields in RIMS that we

 5 could use to identify overpayment recoveries.

 6      Q.   Okay.  Did the Department -- did PacifiCare

 7 provide the information to the Department such that they

 8 could have reached this same conclusion had they done the

 9 work?

10      A.   No.  We didn't provide them with those fields.

11      Q.   Now, Ms. Berkel, why would you not have done that?

12      A.   Well, we provided what they asked for.  But since

13 we didn't understand that this type of work would be being

14 conducted, we couldn't have possibly anticipated that they

15 would have needed those additional fields.

16      Q.   In your opinion, would a dialogue with the

17 Department have assisted in that within that respect?

18      A.   Absolutely.

19      Q.   Let's go to the next category of contested 391

20 claims.  What's being referenced there?

21      A.   We had previously provided to the Department that

22 not all of the claims after 30 working days were, in fact,

23 clean and complete.  Additional information was requested

24 and received, and those adjudications within a 30 day

25 working period of that additional information being received
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 1 so a new clock would have been appropriate.  And the test

 2 did not adequately catch those contested claims.

 3      Q.   How did PacifiCare, you, in particular, determine

 4 that, in fact, (1) those claims were contested, and (2) that

 5 they were paid within 30 working days of receipt of the

 6 appropriate documentation?

 7      A.   Our Green Bay, Wisconsin personnel had performed a

 8 claim review on each of those 391 to make that

 9 determination.

10      Q.   Are these related to individual claims?

11      A.   They are.

12      Q.   So this is the Otis platform?

13      A.   Yes.

14      Q.   And then, finally, Ms. Berkel, the other category

15 of 31?

16      A.   Those are self directed account payments where

17 we're applying the member responsibility to their self

18 directed account.  And we do not apply the same statute to

19 timeliness because the application of that member liability

20 is dependent on a lot of other steps coming before it and we

21 had provided that information to the Department during our

22 examination.

23      Q.   Okay.  So to summarize, the 13,032 reflects what?

24      A.   Claims that were erroneously included in

25 determining whether or not the claim was late.
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 1      Q.   Okay.  And when you kind of made that gesture with

 2 late, what did you mean by that?

 3      A.   Well, I meant there would be additional procedures

 4 that could continue to be performed on the subtotal there,

 5 to the 29,105.  You could continue to look for other claims

 6 that perhaps were contested but would be required going

 7 claim-by-claim by claim.

 8      Q.   Okay, let's get there in a second.  Let's just go

 9 then to this next row, 29,105.  What is reflected in that

10 row?

11      A.   It's simply the starting point of the DOI's

12 position minus the 13,032 that had more detailed analysis

13 performed by the BMI team to get to the subtotal.

14      Q.   And so the world of claims that are captured

15 within this 29 reflect what?

16      A.   Reflect claims not paid within 30 working days.

17      Q.   Where interest was owed?

18      A.   Where interest was owed.

19      Q.   Okay.  Now, you said something about you can't be

20 certain of this number without performing some additional

21 investigation.  Can you talk about that for just a moment?

22      A.   Well, there still could be instances where the

23 initial adjudication was asking for additional information

24 and the adjudication within this -- this market conduct exam

25 was received and would have started a new 30-day working day
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 1 clock but we didn't -- we didn't perform a claim-by-claim

 2 review to see if there were other instances of contested

 3 except for the ones that were performed during the course of

 4 the exam.

 5      Q.   And why wouldn't you have done that?

 6      A.   It is just extremely time intensive.

 7      Q.   Okay.  And then going down to the next row,

 8 23,658.  What does that number reflect?

 9      A.   Claims in the -- information provided to the DOI

10 that had interest in them.

11      Q.   You mean interest was paid on the 23,658 claims?

12      A.   Yes.

13      Q.   Okay.  And how did you determine that figure?

14      A.   By looking at the claim line level detail and

15 looking for interest in the interest column or interest

16 associated with a specific procedure where the allowed

17 amount was, the interest was added to the amount allowed for

18 that specific procedure.

19      Q.   Okay.  And you said that this information was

20 provided to the Department.  So let me just ask it a

21 different way.  Did PacifiCare provide sufficient

22 information such that the Department could have

23 independently determined this number?

24           MR. STRUMWASSER:  Excuse me.  Which number?

25           MR. VELKEI:  The 23,658.
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 1           MR. STRUMWASSER:  Thank you.

 2           THE WITNESS:  Yes.

 3      Q    (By Mr. Velkei) Okay.  And how do you know that?

 4      A.   Well, the Department had both the summary paid

 5 files as well as the detail claim line files so interest is

 6 visible in those two files.

 7      Q.   Okay.  And then we're finally left with the

 8 number, a number of 5,447, claims.  Could you describe what

 9 that, in fact, reflects, Ms. Berkel?

10      A.   Claims after we completed the analysis, there were

11 5,447 claims that did not have interest within that data

12 that we were using.

13      Q.   Now, is it your conclusion that in those

14 instances, interest is owed?

15      A.   No.  It's not my conclusion.  We reprocessed --

16 you can see in the lower right hand corner of the slide

17 eleven, there were 4,634 claims where we did pay interest as

18 a result of the CDI findings, and that was completed by

19 early November of 2007.

20      Q.   So that delta, the 800 additional claims in

21 addition to the 46.050, roughly reflects what?

22      A.   Well, I -- I recently sent this to Lois in San

23 Antonio saying please take on these 813 because from the

24 work we were doing, I couldn't tell if there were more

25 claims that needed interest or not.  She's not finished the
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 1 work, but the work that has been performed indicates that

 2 interest is due on, right now, about another 80 claims.  And

 3 the -- there are probably 300 that she's been through where

 4 interest is not due because of various reasons like interest

 5 being paid in an adjudication outside of this period related

 6 to these claims.

 7      Q.   Okay.  And I didn't mean to interrupt you.  Did

 8 you -- is there something further you wanted to add?

 9                Now, it appears to me that you've included

10 all 812 of those claims in the 5,447 even though it appears

11 to be the conclusion at least with respect to several

12 hundred of them at this point, interest is not owed.

13           THE COURT:  Did you mean 813?

14           MR. VELKEI:  Yes.  Thank you, your Honor.

15      Q.   Why have you done that, Ms. Berkel?

16      A.   I'm just trying to be as candid and conservative

17 as possible in today's testimony so --

18      Q.   Okay.  And if we can go down to the second part of

19 the box, "percentage of claims compliant".  It appears that

20 you've reached the conclusion that 99.5 percent of the

21 claims during the market conduct exam period, the paid

22 claims were, in fact, compliant with 10123.13; is that, in

23 fact, correct?

24      A.   Yes.

25      Q.   Okay.  And how did you derive that calculation?
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 1      A.   The calculation is presented.  It's simply saying

 2 the entire population of 1,126,287 less the 5,447 divided by

 3 the entire population of 1,126,107, that is the 1.5 percent

 4 of every paid adjudication examined met 10123.13.

 5      Q.   Got it.

 6           Chuck, can we turn to the next slide?

 7                What's reflected here, Ms. Berkel?

 8           Let's start with 138,053.  What does that reflect?

 9      A.   On the claims that we process for interest in the

10 fall of 2007, we paid an additional $138,053.  And I'm

11 dividing that by the total paid within the claims universe

12 of 1.126 million claims we just looked at on the prior page

13 in coming up with 0.0463 percent.  So just trying to

14 demonstrate that in PLHIC's disbursements in the market

15 conduct examination, the amount of interest that we missed

16 was really minor in total -- in terms of total

17 disbursements.  Significant to a provider.  Absolutely.  But

18 minor in the grand scheme of PLHIC's financials.

19      Q.   Okay.  And just so that the record's clear, what

20 is the total spend, the total dollars spent on paid claims

21 during the 2007 MCE period?

22      A.   There were $297 thousand 884,231 (sic) paid.

23      Q.   Now, Ms. Berkel, why wasn't the interest paid on

24 these 4,634 claims?

25      A.   Human error.
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 1      Q.   And have we, have you determined what the root

 2 cause of the problem was beyond just analysis or conclusion

 3 of human error?

 4      A.   Well, yes, the RIMS system does not automatically

 5 calculate interest when a claim is being readjudicated.

 6      Q.   Okay.  So meaning that the examiner then has to

 7 calculate that interest independently?

 8      A.   Yes.

 9      Q.   Okay.  And, understanding that, in fact, that this

10 was detected, this root cause was detected, what steps, if

11 any, has a company undertaken to correct or insure that that

12 problem doesn't continue?

13      A.   Well, we've taken many steps.  Those steps include

14 updating policies and procedures, training our claims

15 examiners, testing our claims examiners on that training and

16 implementing focused audits on late paid claims to make sure

17 that interest is being paid appropriately.

18      Q.   Okay.  I'd like you to take a look at slide number

19 14 so we're skipping a slide, your Honor, and counsel for

20 the Department.

21           Do you recognize this slide, this Berkel?

22      A.   I do.

23      Q.   Okay.  Can you explain what is being reflected

24 here?

25      A.   This is just a small listing of items that we've
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 1 done with respect to interest payment corrective action to

 2 PLHIC and it describes the time and the item that we did.

 3 First, it talks about some tools we gave our claims

 4 examiners.

 5      Q.   Okay.  Can you spend a little time explaining what

 6 those tools are?  I'm assuming these are reflected in this

 7 first entry.

 8      A.   Yeah.  It is a very simple Excel template.  It

 9 says put in the day the claim was received, put in the day

10 that you're adjudicating, put in the policy state of the

11 claim, California, Texas, etc.  If you've got additional

12 information, what day you got that, and is there a tool just

13 simply calculates interest for that policy state in

14 accordance with the number of days that state drives?  And

15 it gives the examiner an opportunity to use that interest in

16 a more accurate basis because they're not doing anything

17 other than naming the legal company that is involved.

18      Q.   There's reducing the chance of human error?

19      A.   Yes.

20      Q.   All right.  Going to, and so -- so I understand

21 the record's clear, the date that's reflected here, October

22 '07, corresponds to what?

23      A.   The October 3, 2007 date we gave this tool to the

24 claims examiners' personnel.

25      Q.   All right.  Next row, if you could just address
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 1 what's being reflected here.

 2      A.   That's simply reiterating the fact that we

 3 repossessed 4,634 claims and paid about $139,000 of

 4 interest.

 5      Q.   Okay.  Now, you made mention of focused audit

 6 programs.  And I see the next entry says "January of '08

 7 Implementation of Weekly Interest Focused Audit Program".

 8 Could you explain, Ms. Berkel, what the Weekly Interest

 9 Focused Audit Program was?

10      A.   So we have used this corrective action with other

11 regulators.  And it means that we make a sample of 40 claims

12 a week.  And we confirm that that claim had interest paid

13 correctly.  We're just trying to measure on a claims payment

14 accuracy the number of claims paid correctly for interest

15 versus the total number in the sample.  We want to

16 understand our performance and measure our performance so

17 that we have what is a barometer, if we will, if we need to

18 adjust course.

19      Q.   Okay.  Who conducts the audit program?  Who

20 supervises it?

21      A.   These focused audits are conducted by our quality

22 team, the leader of the team for the PacificCare, Joan

23 Thuesen.

24      Q.   And I think Ms. Thuesen has testified in this

25 case.
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 1           Are there specific persons within the quality

 2 program that are in charge of this particular focused audit

 3 program?

 4      A.   Yes.

 5      Q.   And can you give a little more detail on how those

 6 particular files are chosen on a weekly basis?

 7      A.   There are, for this particular focused audit, it's

 8 focused on claims that are late.  And they are randomly

 9 chosen out of that population of late claims.

10      Q.   Okay.  And what is then done with the information

11 that's -- that's culled from those sampling of claims?

12      A.   So if the quality program finds that interest

13 should have been paid and wasn't, the claims examiner

14 receives that specific sample item and has an opportunity to

15 see, and confirm or provide additional information that

16 would overturn the error.  And that feedback loop is meant

17 to give the examiner a higher understanding of what they

18 need to do to get interest accurate.

19      Q.   Are the claims examiners the only ones who

20 received the benefit of the feedback on this focused audit

21 program?

22      A.   The results of the focused audits are supplied to

23 manager supervisors, Ellen Vonderhaar, and my team on a

24 weekly basis so that we can see how things are performing.

25      Q.   Okay.  And then, finally, looking at the final
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 1 entry, which is November '07 to present, could you explain

 2 what's being reflected in this final row?

 3      A.   Well, we do much to keep our claims examiners up

 4 to speed with all of the requirements, including interest.

 5 And so we have periodic training on interest.  And if a

 6 particular examiner is having trouble with it, that person

 7 will be assigned training independent of a collective update

 8 on a quarterly basis for the team.

 9      Q.   How often is this training conducted?

10      A.   Quarterly.

11      Q.   Okay.  And is there a special team of folks that

12 are involved in doing that?

13      A.   There's a training team, yes.

14      Q.   And how large, just out of curiosity, is the

15 training team in place at United PacifiCare?

16      A.   I would estimate that that team has probably at

17 least 200 people.

18      Q.   Now, at the very bottom in blue there is a

19 reference to rule of thumb, and I see quotations "Err the

20 side of Overpayment".  First of all, why is that reflected

21 in quotations?

22      A.   Well, that's just the guidelines that I asked

23 Ellen and her team to do.  If there is ever any doubt, then

24 they should use the earliest review date and they should err

25 on the side of interest overpayment.
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 1      Q.   Doesn't that cost the company more money?

 2      A.   It does.

 3      Q.   So why -- why does the company do it?

 4      A.   Because we were trying to be a good corporate

 5 citizen.

 6      Q.   Have you had an opportunity to investigate what

 7 the results of these focused audit program on interest were

 8 for 2008 and 209?

 9      A.   I have.

10      Q.   Okay.  Chuck, could you go to the next slide?

11                And in one question I wanted to ask you, what

12 was the -- was there a percentage compliance that would be

13 acceptable to -- that was determined to be acceptable to the

14 company in the context of this focused audit program?

15      A.   Yes.

16      Q.   And what was that?

17      A.   95 percent.

18      Q.   And how many of that sampling can be incorrect to

19 achieve a 95 percent accuracy rate?

20      A.   Just one.

21      Q.   And so can you say, can you present or testify

22 with respect to what's reflected in this slide?

23      A.   The year 2008, the focused interest underpayment

24 accuracy was 95.1 percent.  And that improved in 2009 to

25 98.1 percent.
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 1      Q.   And just so the record's clear, where did -- how

 2 did you calculate these annualized results or annual

 3 results?

 4      A.   It's simply the sum of the weekly results for the

 5 year.

 6      Q.   I forgot to ask you, Ms. Berkel, when we were

 7 talking generally about the focused audit program.  Who

 8 designed this program?

 9      A.   The quality team designed the -- the steps that

10 are taken for the focused audit.

11      Q.   Did they have some exemplars that you were

12 utilizing to assist in designing the program?

13      A.   Well, I'm not sure what exemplars mean.  Sorry.

14 So --

15      Q.   You mentioned that there are other regulators had

16 implemented some form of this.  Perhaps I misunderstood you.

17      A.   Oh, no.  Yes.  We had used this focused audit

18 approach with the Department of Managed Health Care for our

19 HMO claims.  And so we had a baseline for implementing the

20 same thing for PLHIC.

21      Q.   Had that approach been approved by the Department

22 of Managed Health Care in the context of that other

23 examination?

24      A.   It had.

25      Q.   Now, had PacifiCare attempted to obtain feedback
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 1 from the Department of Insurance with regard to this

 2 program?

 3      A.   Well, I was expecting that there would be dialogue

 4 about our letter and our response in total.  I never

 5 specifically called and asked, "Hey, what did you think

 6 about our idea of focused interest underpayment?"  But we

 7 never had any satisfactory conversation about whether or not

 8 the items that we proposed, if they were -- if they met the

 9 Department's needs.

10      Q.   If you could characterize on a scale of one to

11 ten, ten being most interested, what was the level of

12 interest by the Department of Insurance in terms of

13 monitoring whether, in fact, the company had been -- became

14 compliant, according to their own standards?

15           MR. STRUMWASSER:  Objection.  Irrelevant.

16           THE COURT:  I'll allow it but it's in your

17 opinion.

18           MR. VELKEI:  That's correct, your Honor.

19           THE WITNESS:  Well, I'm surprised that there

20 wasn't a level of effort to have some kind of reporting with

21 the Department, or perhaps sent a third party down to take a

22 look at what we were doing.  So as far as I know that there

23 wasn't really any interest in confirming that we were doing

24 what we said we were doing.

25           MR. STRUMWASSER:  Strike that as not responsive.
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 1           MR. VELKEI:  Your Honor, I mean --

 2           THE COURT:  I'll allow it.  Let's move on.

 3 BY MR. VELKEI:

 4      Q.   Now, if we can turn to the next slide.  You also

 5 prepared this slide, Ms. Berkel?

 6      A.   I did.

 7      Q.   And can you explain what's being reflected here?

 8      A.   So I am summarizing the percentage of claims that

 9 are paid after 30 working days just based on what I believe

10 CDI's position is.  And it -- it uses essentially the same

11 information as on page 11.

12      Q.   Okay.  What's the conclusion that you derived

13 simply looking at the world from the CDI's perspective in

14 terms of number of claims that were compliant with the 30

15 paid within 30 working days?

16      A.   Yes.  So looking at paragraph A only, CDI's

17 position, starting with their 42,137, excluding items that

18 don't meet the definition of paragraph A, then we are

19 97.4 percent compliant with paragraph A.

20      Q.   And how does that comport with your understanding

21 of industry standards?

22      A.   Well, within industry standards, when evaluating

23 all payments, including rework.

24      Q.   And what do you base that upon?  Your

25 understanding of what the industry standard is?
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 1      A.   My experience with other regulators.

 2      Q.   Okay.  And how about your experience within the

 3 health care industry?

 4      A.   As well as my experience with the health care

 5 industry, we're continually looking at these kinds of

 6 metrics to the best we can maintain them from your

 7 competitors.

 8      Q.   Okay.  I'd like to turn to the next slide if we

 9 could.  And I'd like you to explain, Ms. Berkel, what's

10 being reflected in this particular slide.

11      A.   So this slide is my comparison of PLHIC

12 performance in a variety of ways that we talked about this

13 morning in comparison to any kind of standard around

14 timeliness that I could come up with.

15      Q.   Okay.  And where did you derive these various

16 standards that I assume are reflected in yellow?

17      A.   The yellow are the standards.

18           May I go ahead and just walk through them.

19      Q.   Sure.

20      A.   Okay.  So PLHIC and the Department have a series

21 of undertakings, within undertaking 19 PLHIC is to meet

22 claims payment timeliness standard of 95 percent, which is

23 the yellow bar in the middle of the page.  That's -- and

24 that standard is 95 percent within 30 calendar days.  So a

25 little bit more stringent than the 30 working days that



7659

 1 we've been talking about so far today.  That same

 2 undertaking reflects the first bar.  There is a three

 3 percent tolerance allowance for that.  So there's a floor of

 4 92.

 5      Q.   Okay.  And what's the next one reflect?

 6      A.   The National Association of Insurance

 7 Commissioners has a 93 percent threshold for performance of

 8 a plan.  This is 93 percent is not specific to claims

 9 timeliness.  It is just a standard around carrier

10 expectations.

11      Q.   Okay.  And MAWG guidelines, can you explain what

12 that is?

13      A.   So United and the United Health Insurance Company

14 and the California DUI had entered into an agreement that

15 had various performance metrics, including claims payment

16 timeliness.  And in the same time frame as the market

17 conduct exam, the standard for United Health Insurance

18 Company claims timeliness was 94 percent.

19      Q.   Okay.  Um, and how did you determine that?

20      A.   Those performance standards are measured within

21 our ops team and Judy Pearlman of the quality organization

22 and she provided me with the standard.

23      Q.   Okay.  Next -- next one is order there.  The EMC

24 guidelines.

25      A.   The department of Health Care used a 95 percent
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 1 standard or management turn around time and under the Knox

 2 King Laws, which are a different number of days.

 3      Q.   Okay.  And, finally, undertaking 19 standard, what

 4 does that mean?

 5      A.   I had explained that at the beginning, which is

 6 the expectation is 95, the floor is 92.

 7      Q.   And just so the record is clear, what is the

 8 strictest percentage compliant that you found in this

 9 context related to timeliness of payment?

10      A.   95 percent, both by the DMHC, which has a

11 different timeliness expectation, and 95 percent on the

12 undertaking, which is based on calendar days.

13      Q.   Okay.  Let's look then if we can switch gears and

14 look at the blue bars and explain what's being reflected

15 there.

16      A.   Well, the 99.5 is the data presented on page 11 so

17 that is my viewpoint of compliance with 10123.13, both A and

18 B combined.  The 97.4 at the bottom is the information we

19 just reviewed on page 16, which is the number of claims paid

20 beyond 30 working days, excluding items that should not be

21 measured that were erroneously counted.  And the middle bar

22 of 99.3 is PLHIC's performance in the market conduct exam

23 when looing at new date adjudications only.

24      Q.   And, in your opinion, what is the appropriate test

25 for compliance of those three approaches?
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 1      A.   Well, I believe that the statute is really looking

 2 for new day adjudication within 30 working days.  And that

 3 the statute understands that there will be claims that are

 4 reworked.  And that's where the combination of those is what

 5 needs to be looked at for evaluating performance.

 6      Q.   What's the general conclusion that you draw from

 7 this slide, Ms. Berkel?

 8      A.   By any measure, PHLIC had exceeded the expected

 9 performance.

10      Q.   Now, this analysis that we've undertaken at this

11 point, is strictly leads to the obligations of the alleged

12 untimeliness, could this have been undertaken and completed

13 within the scope of time provided to prepare a response to

14 the December 7 -- to the November 8 report?

15      A.   No.  We just didn't have -- 30 days was not enough

16 time to manage responses to four different reports from two

17 examinations that cross over multiple departments.

18      Q.   Did you even think it was necessary to undertake

19 this kind of analysis?

20      A.   I didn't.  My first sentence in the response is

21 it's only 3.7, and I was just using the Department's 42,137.

22 I thought we were in the bounds of playing within -- within

23 the statutes of expectation.

24      Q.   Okay.  Now, we talked about the different standard

25 that applies in the context of the undertaking calendar
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 1 versus working days.  Did you undertake a separate

 2 evaluation or analysis of how PHLIC compared applying a

 3 calendar date standard as opposed to a working day standard?

 4      A.   I did.

 5      Q.   As reflected in the undertaking.  Okay.

 6           Chuck, can you turn to the next slide?

 7           First of all, can you just explain, perhaps if we

 8 could, if you could explain the difference between the first

 9 blue bar and the second blue bar?

10      A.   The first blue bar is all of the claims filed

11 provided to the Department.

12      Q.   Meaning denied or paid?  Contested, denied or

13 paid?

14      A.   Yes.  And the bottom bar is just the paid file.

15      Q.   Now, what is the standard that the undertaking

16 measured by?

17      A.   The standard is 95 percent with the floor of 92

18 percent.

19      Q.   In terms of looking at, is the standard measured

20 to total claims processed or total claims paid?

21      A.   It's everything.  The middle bar.

22      Q.   Okay.  And why is it that you decided to break out

23 separately total claims paid and total claims processed?

24      A.   Well, in discussions with Ms. Rosen, she wondered

25 whether our performance would be different if we were
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 1 denying claims quickly and paying claims slowly.  And so I

 2 was just trying to demonstrate that denial did not impact

 3 our performance.

 4      Q.   And how were these numbers, how were these

 5 metrics, the, 95.16 and 95.19, how were they calculated?

 6      A.   All of the claims within that population, a

 7 comparison of received date to the adjudication date, using

 8 42 calendar days or fewer.

 9      Q.   Okay.  Now, there has been some discussion, both

10 in your testimony and the testimony of Ms. Gossen, and I

11 believe Ms. Vonderhaar with regard to DAR.  And I'm sort of

12 recollecting back to that.  I know that in the context of

13 Ms. Vonderhaar's testimony, the metric that was reflected

14 was for the first last quarter of each of those years.  Did

15 you, at any point, ask Ms. Gossen or others within the

16 quality of the Department to provide details on total annual

17 dollar for 2006 and 2009?

18      A.   I did.

19      Q.   And, Chuck, could you turn to that DAR slide,

20 please?

21                Do you recognize this slide, Ms. Berkel?

22      A.   I do.

23      Q.   And can you, was this the slide that was provided

24 to you by Ms. Gossen?

25      A.   It is.
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 1      Q.   And in your opinion what does this reflect?

 2           MR. STRUMWASSER:  Excuse me, Mr. Velkei.  We're

 3 not in 5252, right?

 4           MR. VELKEI:  No.  I'm sorry.  This is a new slide

 5 that we gave you last night.

 6           MR. STRUMWASSER:  Can you mark it for the record?

 7           MR. VELKEI:  I think that is a good idea.  Thank

 8 you very much.  Maybe we can get to that after Ms. Berkel

 9 finishes the slide and then I'll move it into evidence.

10      Q.   Okay.  Ms. Berkel, can you explain what's going on

11 here?  What is reflected here?

12      A.   So Ms. Gossen supplied to me the dollar accuracy

13 for PLHIC over a four-year time frame.  And in 2006, dollar

14 accuracy was 98.8.  In 2007, it was 98.9.  And, yesterday, I

15 talked about the fact that we used the results of these

16 audits to work for items that we could improve on.  And I

17 think that shows up nicely in 2008 where we achieved 99.5

18 and 2009 where we achieved 99.8.

19      Q.   Okay.  And in your opinion how did these -- how

20 did these measurements metrics look?

21      A.   I think that's excellent performance.

22           MR. VELKEI:  Your Honor, I'd like to mark for

23 identification this DAR's slide.  We don't have the color

24 slide with me.  I can certainly replace it.

25           THE WITNESS:  Here.
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 1           THE COURT:  All right.  I'll mark that as 5262.

 2          (Exhibit 5262 marked for identification.)

 3           MR. VELKEI:  Yes.  Thank you.

 4           MR. STRUMWASSER:  5262?

 5           THE COURT:  5262.

 6           BY MR. VELKEI:

 7      Q.   Okay.  Now, have you also had an opportunity to

 8 analyze or look at UCPA -- first of all, let me back up a

 9 moment.  What is UCPA?

10      A.   The acronym stands for underpayment claim payment

11 accuracy.

12      Q.   Now, in the context of your work with respect to

13 these issues, have you had an opportunity to evaluate UCPA

14 in the context of 2006, 2007, 2008, 2009?

15      A.   Yes, I asked the quality team to summarize the

16 results.

17      Q.   And I'd like to present to you what has been

18 previously marked, maybe entered into evidence, as 5225.  Do

19 you recognize this document, Ms. Berkel?

20      A.   I do.

21      Q.   Okay.  First of all, there's a statement at the

22 very top of the slide, "Percentage of sample claims without

23 any underpayment error.  Even an error of" one percent "will

24 result in the UCPA metric recording an error of that claim".

25           MR. STRUMWASSER:  I don't think that is a correct
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 1 reading.

 2           THE COURT:  One cent.

 3           MR. STRUMWASSER:  One cent.

 4           MR. VELKEI:  Did I say one percent?

 5           I'll have to bring you along more often,

 6 Mr. Strumwasser.  Thank you.

 7           "Even an error of $.01 will result in the UCPA

 8 metric recording an error for that claim".  Can you give a

 9 little flavor of what's being reflected in this slide?

10      A.   So this is a four-year performance for PLHIC on an

11 underpayment claim payment accuracy.  And you can see that

12 in 2006 we performed at a 98 percent level.  In 2007, as we

13 were working through some of the challenges that we had,

14 we're at a 97.3 percent basis.  In 2008, 97.7.  And 2009,

15 98.5 percent.

16      Q.   Do you consider these metrics to be good?

17      A.   I do.

18      Q.   Do you consider them consistent with industry

19 standards?

20      A.   I do.

21      Q.   And focusing on just that first -- that last

22 sentence of this first bullet point, even an error of one

23 cent will result in a UCPA metric recording an error for

24 that claim.  Could you explain that a little better?

25      A.   Well, well, the mathematical calculation is, is it
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 1 100 percent perfectly calculated dollars to the penalty?

 2      Q.   Now, why have you selected or have you focused on

 3 underpayment claims payment accuracy as opposed to generally

 4 claims payment accuracy?  In other words, put differently --

 5 (Judge sneezes).

 6           THE WITNESS:  God bless you.

 7           MR. VELKEI:  Bless you.

 8      Q.   Does claims payment generally reflect

 9 underpayments and overpayments; is that correct?

10      A.   Yes.

11      Q.   Why have you thought it appropriate to focus on

12 underpayment claims payment accuracy?

13      A.   We're focused on underpayment claims payment

14 accuracy because we want to do everything we can to pay the

15 claim correctly the first time.  And, you know, if there was

16 any other doubt on interest or other things, um, we're ex --

17 you know, trying to not look at the noise of overpayments on

18 late paid claims and things like that where we've asked the

19 team to make judgment in favor of the provider.

20      Q.   Ms. Berkel, if you wanted to conduct an analysis

21 and a claim file, that claim file basis of that 42,137

22 claims, how long would it take to do that?

23      A.   It would take, it would be very time intensive.

24 It takes quite a bit of time just to pull everything for a

25 claim file, so weeks.
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 1      Q.   On the electronic analysis portion, had you ever,

 2 in your experience, seen a regulator conduct this kind of

 3 electronic analysis of all claims paid?

 4      A.   No.

 5      Q.   Are you aware of any written guidelines or

 6 methodologies that are published by the Department that

 7 relate to how these kinds of electronic analyses are

 8 conducted?

 9      A.   I'm not.

10      Q.   Based upon what you, the research that you've

11 done, do you think, in your opinion, that the electronic

12 analysis that was utilized by the Department was a reliable

13 one?

14      A.   I don't.

15      Q.   And is it based upon some of the testimony that

16 you've offered today?

17      A.   It is.

18           MR. VELKEI:  All right.  I'd like to maybe take a

19 two-minute break if that's all right, your Honor, and we'll

20 try to get into the next subject before lunch?

21           THE COURT:  Sure.  Before we do, I noticed on

22 5252, which is the e-mail starting September 25, 2007, that

23 I didn't remove the confidential designation.  I assume I

24 can but I wanted to check.

25           MR. VELKEI:  Not a problem.
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 1           THE COURT:  All right.

 2           All right.  Take a break.

 3           MR. VELKEI:  Thank you.

 4           THE COURT:  Okay.

 5           MR. STRUMWASSER:  Can we have a clarification,

 6 your Honor?

 7           THE COURT:  Yes, we're back on the record.

 8           MR. VELKEI:  Yes.

 9           THE COURT:  Okay.  Go ahead.

10           MR. STRUMWASSER:  Can we have clarification on

11 those two exhibits?

12           MR. VELKEI:  We are agreed if we can stipulate on

13 the record.

14           MR. STRUMWASSER:  How about Mr. McDonald clarifies

15 it on the record?

16           MR. MCDONALD:  Sure.  Your Honor, just so things

17 are clear, we earlier marked during Ms. Vondehaar's

18 testimony Exhibit 5226.

19           THE COURT:  Okay.

20           MR. MCDONALD:  Which, during Ms. Gossen's

21 testimony, she clarified that that provided the fourth

22 quarter --

23           THE COURT:  Correct.

24           MR. MCDONALD:  -- data that is the DAR exhibit.

25           THE COURT:  Correct.
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 1           MR. MCDONALD:  We now have what we just marked

 2 today, 5262.

 3           MR. STRUMWASSER:  And that was received yesterday.

 4           THE COURT:  Right.

 5           MR. MCDONALD:  Which coincides -- we waited until

 6 we got the same digits -- and then Ms. Berkel has testified

 7 that that's the annual figures that she had asked Ms.

 8 Gossens to develop.

 9           THE COURT:  Okay.

10           MR. STRUMWASSER:  So what, just because the times

11 are the same, we wanted to make sure that the record is

12 clear.

13           THE COURT:  6262 is annual.

14           MR. MCDONALD:  52.

15           THE COURT:  Oh.

16           MR. KENT:  You had it right before we got you

17 wrong.

18           THE COURT:  5262 is annual.

19           MR. KENT:  Yes.

20           THE COURT:  Thank you.

21           MR. STRUMWASSER:  Thanks.

22           MR. MCDONALD:  Sure.

23              (Recess from 10:40 to 11:50 a.m.)

24           MR. VELKEI:  Ready.  Okay.

25           Chuck, could you put on the December 7 response
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 1 letter with the electronic analysis, please?  And if you

 2 could focus on the acknowledgment references.

 3      Q.   I'm looking at it so we want to try.  Go to the

 4 next page.  I think it is on the following page.  "The

 5 company respectfully disagrees."

 6           THE COURT:  So you're talking page 16?

 7           MR. VELKEI:  Yes, your Honor.

 8           THE COURT:  Of 118?

 9           MR. KENT:  Yes.

10           THE COURT:  All right.

11 BY MR. VELKEI:

12      Q.   Ms. Berkel, do you recognize this language?

13      A.   I do.

14      Q.   This is language that you prepared?

15      A.   It was.

16      Q.   Now, prior to filing this particular response,

17 December 7 letter, did you read the acknowledgment statute,

18 10133.66(c)?

19      A.   I did not.

20      Q.   And why didn't you do that, Ms. Berkel, prior to

21 sending this response letter?

22      A.   I was just relying on the Department's position.

23 I gathered information from Lois and Jose and frankly, just

24 didn't have all the time that I wanted.

25      Q.   Now, why would you just -- what was the thing in
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 1 just going ahead and relying on the Department's position

 2 with respect to the statute?

 3      A.   What was the -- I'm sorry.  I didn't hear you.

 4      Q.   What was your reasoning in just relying on the

 5 Department's position with respect to the statute?

 6      A.   Well, again, I was just trying to move us forward,

 7 answer what the Department was asking us to do.  And get to

 8 closure on these issues.

 9      Q.   Okay.  I'd like to direct your attention to the

10 first sentence underneath Total Claims Reviewed, so the one

11 that reads "The Company respectfully disagrees that it has

12 violated 10133.66(c) for 1,125,707 paid claims, but agrees

13 it has for 81,270 claims".  I don't need to read the rest of

14 that parenthetical.  Do you see that language, Ms. Berkel?

15      A.   I do.

16      Q.   At the time you sent this response, did you

17 believe that statement to, in fact, be true?

18      A.   I did.

19      Q.   Did you get it right?

20      A.   I completely got it wrong.

21      Q.   And why do you say that?

22      A.   Because the statute provides for many

23 acknowledgment mechanisms that the company employed and I

24 did not thoroughly understand that at the time I prepared

25 this response.
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 1      Q.   Just out of curiosity.  If you go to the fourth

 2 line, you're speaking in terms of 15 calendar days as

 3 opposed to the statute which says 15 working days.  What's

 4 happening there?

 5      A.   I'm making another mistake.

 6      Q.   When did you first realize that you made a mistake

 7 in connection with the statements that you made in this

 8 December 7 response letter?

 9      A.   Shortly before Valentine's day on February 2008.

10      Q.   And can you give us a little more flavor for what

11 happened around that period of time that caused you to

12 realize that, in fact, a mistake had been made?

13      A.   Yes.  Jane Cannels, a member of my team, was

14 reviewing a document that we filed with the Department of

15 Managed Health Care on a quarterly basis and within that

16 document there was a question about claims acknowledgment.

17 And she rushed into my office and said "Oh, my goodness,

18 look at this.  There is some kind of acknowledgment

19 requirement on HMO as well".  And we were about having a

20 heart attack.

21      Q.   Now, did you take an opportunity to compare the

22 acknowledgment statute that the DMHC utilizes and the one

23 that the Department of Insurance utilizes?

24      A.   Yes, ultimately, we did that comparison.

25      Q.   And what was your conclusion in having done that?
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 1      A.   The statutes were virtually identical.

 2      Q.   Chuck, could you put up slide 19?

 3                Okay.  Are these two the provisions that you

 4 were comparing, Ms. Berkel?

 5      A.   Yes, they are.

 6           THE COURT:  And I assume, emphasis added.

 7           MR. VELKEI:  Emphasis added, your Honor.  And

 8 we'll put that in the future.

 9      Q.   Um, okay.  So the concern, you voice a concern

10 that perhaps the same problem had occurred in the DMHC side.

11 What did you do from there?  And just to stop you before you

12 go there, to the extent that there was a problem, how many

13 more claims were being processed within the same period on

14 the HMO side?  In other words, how big a problem would it be

15 if, in fact, it were a problem on this side of the table?

16      A.   Ten times a problem.

17      Q.   Okay.  And with that in mind, what did you do

18 after comparing the two statutes?

19      A.   So we had a conversation with Shuntel Jackson who

20 was our regulatory liaison for the Department of Managed

21 Health Care audit in 2007 and said "How come the DMHC

22 doesn't test for this?  What's going on here?  What's

23 required?"

24      Q.   Okay.  And then what happened next?

25      A.   And Shuntel said, "Well, they do test.  They look
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 1 at how quickly the claim makes it to the claim engine so

 2 that when a provider calls a customer service number, the

 3 customer service representative can actually see the claim."

 4      Q.   Okay.  And then what happened next after that?  So

 5 Chantal Jackson communicates this to you.  What was the next

 6 step that you took?

 7      A.   Are you sure?  Can we have a conversation with

 8 Susan Miller at the Department of Managed Health Care?

 9      Q.   Did that conversation, in fact, take place?

10      A.   It did.

11      Q.   And what was Ms. Miller asked?

12      A.   Do we have to send a letter to acknowledge a claim

13 or can we use these mechanisms that are in the statute to

14 acknowledge a claim?

15      Q.   And what did Ms miller say?

16      A.   You don't have to send a letter.

17      Q.   Did you ever get that in writing from the

18 Department of Managed Health Care, Ms. Berkel?

19      A.   We did.

20           MR. VELKEI:  I would like to introduce as exhibit

21 next in order, 5263, a series of e-mails, the last of which

22 is from a Ms. Phyllis Kerk to Shuntel Jackson and Jane Knous

23 dated February 25, 2008.  And we can remove the

24 confidentiality designation, your Honor.

25           THE COURT:  All right.
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 1           5263 is an e-mail with a top date of February 25,

 2 2008.

 3          (Exhibit 5263 marked for identification.)

 4 BY MR. VELKEI:

 5      Q.   All right, Ms. Berkel, do you recognize what has

 6 been marked as exhibit next in order?

 7      A.   I do.

 8      Q.   And can you explain to me what is being reflected

 9 in this e-mail?

10      A.   Well, this is the series of e-mails we had asked

11 Shuntel, can you just please document the conversation you

12 had with her on Thursday, February 21, 2008.  Can you

13 confirm that in writing?  Ms. Jackson sends me an e-mail to

14 Susan Miller that Friday afternoon.  Ms. Miller answers on

15 Saturday morning, no, there's not a requirement to

16 proactively send out acknowledgment letters to providers

17 upon receipt of a new claim for services rendered.

18      Q.   Okay.  I would like to direct your attention to

19 the screen.  Is this the language that you're focusing on?

20      A.   It is.

21      Q.   Okay.  And once it became clear that no

22 acknowledgment letter was required, did you at any point in

23 time attempt to communicate with the Department of Insurance

24 that the now view of the company with respect to this issue?

25      A.   We did.
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 1      Q.   I'd like to take a break here, your Honor, and

 2 pick up after lunch.

 3           THE COURT:  Sure.  1:30.

 4           MR. VELKEI:  Yes.  Thank you.

 5 (whereupon, a lunch break is taken from 12:00 to 1:30 p.m.)

 6
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 1 OAKLAND, CALIFORNIA; THURSDAY, JUNE 10, 2010; 1:40 P.M.;

 2 ELIHU HARRIS STATE BUILDING; 1515 CLAY STREET; RUTH S.

 3 ASTLE, ADMINISTRATIVE LAW JUDGE

 4                            -oOo-

 5           THE COURT:  Okay.  Go back on the record.

 6           MR. VELKEI:  Your Honor, would the Court mind

 7 terribly if I took my coat off?

 8           THE COURT:  Not at all.  It's really terrible in

 9 here.  Maybe changed my -- I think I made him blush.

10           THE WITNESS:  You got him good.

11      Q    (By Mr. Velkei) All right, your Honor.

12           MR. KENT:  You need to put that on the record.

13           MR. VELKEI:  No, we don't.

14      Q.   All right.  Turning back to this document, Ms.

15 Berkel.  Actually, Chuck, if you could take us back up to

16 the beginning e-mail in that chain.  Go one more.  Further.

17 I'm sorry.  The beginning would be the last one is probably

18 a better way to say that.

19           Ms. Berkel, who is Ms. Phyllis Kerk?

20      A.   Phyllis is a member of the network management team

21 of PacifiCare, long time PacifiCare employee.  And she does

22 a lot of coordination with our providers in confirming that

23 they are paying claims under their capitation.  And she does

24 a lot of compliance work.

25      Q.   Okay.  I'd like to direct your attention to the
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 1 statement that she makes that "it's good to have it in

 2 writing since it has been our understanding since the

 3 beginning, the way ICE trained on it, and how we audit the

 4 delegated providers."  What is ICE?  What is Ms. Kerk

 5 referring to?

 6      A.   ICE is, more an decade old group.  It stands for

 7 Industry Collaborative Effort.  And it brings together HMO

 8 health plans, and providers that pay claims under capitation

 9 together to decide how the industry will practice in the

10 confines of the Knox King requirements.

11      Q.   Now, she references "the way ICE trained on it".

12 Do you know what she's referring to?

13      A.   So the rules for Knox King are earlier in

14 legislation.  And the ICE team, as new legislation comes

15 out, says this is how we're going to interpret that

16 provision.  And I think she's telling us -- she's telling us

17 here that at the time that the rules came into place for

18 HMOs, the collaborative group of providers and the health

19 plans, PacifiCare of California, and its competitors

20 determined that it was not necessary to send a written

21 acknowledgment letter.

22      Q.   Okay.  I'd like to, if we could, turn back to the

23 statute.  And, so let's us, so, Chuck, if you could go to

24 page 19.

25           And if you could, Ms. Berkel, maybe Chuck, if you
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 1 could highlight the last sentence in the CDI provision.

 2           Ms. Berkel, the statute that's relevant to this

 3 proceeding, 10133.66(c) states that "If a claimant submits a

 4 claim to a health insurer using a claims clearing house, its

 5 identification and acknowledgment to the clearing house

 6 within the time frames set forth above --

 7           THE COURT:  Well.  That's fast.

 8           MR. VELKEI:  Sorry.  Um, let me try that again.

 9      Q.   "If a claimant submits a claim to a health insurer

10 using a claims clearing house, its identification and

11 acknowledgment to the clearing house within the time frames

12 set forth above shall constitute compliance with this

13 section."

14                Does PacifiCare utilize a claims clearing

15 house?

16      A.   Yes.

17      Q.   Okay.  And what is the claims clearing house

18 PacifiCare utilized in processing claims?

19           MR. STRUMWASSER:  Your Honor, I'm just going to

20 object to this on the grounds of relevance.  There are no

21 allegations in this case that there were

22 electronically-submitted claims that were not acknowledged.

23           MR. VELKEI:  But our view, your Honor, the

24 Department didn't back out the electronics claims were going

25 on.
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 1           THE COURT:  I'll allow it.

 2           MR. VELKEI:  Thank you.

 3      Q.   So, Ms. Berkel, back to my question, does

 4 PacifiCare utilize a claims clearing house of the type

 5 indicated in the statute?

 6      A.   They do.

 7      Q.   What is the claims that it uses?

 8      A.   We receive claims from multiple clearing houses.

 9      Q.   Okay.  What is EDI?

10      A.   EDI stands for electronic data interchange.

11      Q.   Okay.  And is electronic data, electronic data

12 interchange the process by which the claims clearing houses

13 submit claims via electronically?

14      A.   It is.

15      Q.   Okay.  And is this a mechanism that a number of

16 providers utilize during the 2007 MCE period?

17      A.   Yes.

18      Q.   Can you estimate for the Court roughly what

19 percentage of the claims at issue, the claims paid during

20 the 2007 MCE period were submitted electronically via EDI?

21      A.   A little more than 55 percent.

22      Q.   And are you familiar with the process of those

23 claims as being submitted through the clearing houses that

24 we talked about?

25      A.   Yes.
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 1      Q.   Now, the statute recognizes that identification

 2 acknowledgment to the clearing house within the time frame

 3 set forth above shall constitute compliance with this

 4 section.  What is the process, if any, for acknowledgment of

 5 electronic claims in place at PacifiCare during the 2007 MCE

 6 period?

 7      A.   When we receive the file from the clearing house,

 8 if everything in the file meets the editing standards, we

 9 send a confirmation file saying everything passed.

10           If there are some things in the file we separate,

11 and those that are received successfully are acknowledged

12 and those that are not received successfully are sent back

13 to the clearing house.

14      Q.   The process of electronic claim submission during

15 the 2007 MCE period, did it take more then 15 working days

16 to acknowledge these claims to the electronic or to the

17 claims clearing houses?

18           MR. STRUMWASSER:  Okay, I'm going to state it one

19 more time here.  I don't think there is a question about

20 electronic claims.  If there is, there is only a question as

21 to whether there were any electronic claims in the cited

22 violations.  If there were, we're done with them.

23           MR. VELKEI:  Your Honor --

24           MR. STRUMWASSER:  There is no question about

25 whether or not they acknowledged -- whether or not what were
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 1 electronic claims were properly acknowledged.

 2           THE COURT:  Okay.

 3           MR. VELKEI:  Your Honor, I guess I -- my view is

 4 there is no question why didn't the Department back them out

 5 of the claims.

 6           THE COURT:  He said they didn't and you can show

 7 that they didn't, then those are done.

 8           MR. VELKEI:  Well, but also, what it goes to,

 9 there is clearly some effort by the Department to utilize

10 it's 12/07 letter some admission by Ms. Berkel that the law

11 was violated.  In fact, what we're going to show is that Ms.

12 Berkel, just like the Department, didn't even think to back

13 out the electronic claims from her announcements.

14           THE COURT:  Let's not spend a lot of time on it

15 but okay.

16 BY MR. VELKEI:

17      Q.   Just out of curiosity, Ms. Berkel, I mean what is

18 the time period for these claims to be acknowledged to the

19 claims clearing houses?

20      A.   That same day.

21      Q.   Okay.  And did the -- was the Department aware of

22 this information prior to the time that it sent the November

23 draft report in connection with the 2007 MCE period?

24           MR. STRUMWASSER:  Vague and irrelevant.  This is

25 not a concern of what it means.
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 1           THE COURT:  I'm sorry.  Could you read the

 2 question back to me?

 3                       (Question read.)

 4           If you know?

 5           MR. STRUMWASSER:  Well, I don't know what this

 6 information is.

 7           MR. VELKEI:  Your Honor, my view is if the

 8 Department can't get it right, then they can't hold Ms.

 9 Berkel to get the information.

10           THE COURT:  Well, the information is whether or

11 not they were electronic.

12           MR. VELKEI:  Yes.  A simple question.

13           MR. STRUMWASSER:  I don't think the question --

14 the question is does the Department know -- did the

15 Department know that they were, I mean this is at the end of

16 a string of questions about how PacifiCare handles

17 electronic claims.  And if the question is did the

18 Department know how to handle electronic claims, I claim it

19 is irrelevant.  If that's now the question.

20           THE COURT:  No.  I think the question was did the

21 Department know whether or not there were electronic

22 complaints as part of this grouping that should or should

23 not have been backed out.  I'm going to allow her to answer

24 to the question.

25           MR. STRUMWASSER:  I think she -- I don't think
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 1 it's been asked until now.  But I'm happy to have it

 2 answered.

 3           THE COURT:  Well, that's my question.  If she

 4 knows.

 5           MR. STRUMWASSER:  Good question.

 6           THE WITNESS:  Could you read that question,

 7 please?  Sorry.

 8           MR. STRUMWASSER:  Can I propose a question that

 9 will --

10           MR. VELKEI:  No.

11           MR. STRUMWASSER:  -- be applicable to us all?

12           MR. VELKEI:  I object.

13           THE COURT:  Do you want to repeat your question?

14           MR. VELKEI:  I mean I'm happy to rephrase it the

15 way the Court did.

16      Q.   During the 2007 MCE examination, was the

17 Department aware that claims were being processed via these

18 electronic clearing houses?

19           MR. STRUMWASSER:  And as to that I object to as

20 irrelevant.

21           THE COURT:  Overruled.

22           THE WITNESS:  Yes.  The Department was aware we

23 received claims electronically.

24      Q    (By Mr. Velkei) How do you know that, Ms. Berkel?

25      A.   We answered questions and provided examples of
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 1 claims related to electronic claims in our written referral

 2 responses.

 3      Q.   Did the Department, in assessing what they

 4 believed to be the appropriate number of violations of the

 5 draft report, back out claims processed via the electronic

 6 clearing houses?

 7      A.   No.  The November 9, 2007 report did not back out

 8 claims received EDI.

 9      Q.   Did you do it, Ms. Berkel?

10      A.   I did not.

11      Q.   And why not?

12      A.   I made a mistake.  I didn't know.

13      Q.   And I'd like to turn, if we can, Chuck, if you

14 would just put on the screen page 20 of the slide deck.

15                And so do you recognize this particular

16 slide, Ms. Berkel?

17      A.   I do.

18      Q.   I just want to spend just a minute or two on this

19 and I want to focus on the statement that over 55 percent of

20 PLHIC claims were received via EDI during the 2007 MCE

21 period.  Is that information, in fact, accurate?

22      A.   It is.

23      Q.   And how do you know that, Ms. Berkel?

24      A.   We calculated it.

25      Q.   How was it calculated?
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 1      A.   We addressed the claims in the MCE that were

 2 provided to the Department that we accessed them in RIMS to

 3 understand that the document number was a paper document

 4 number or an EDI document number.  They use different

 5 sequencing.

 6      Q.   Okay.  And then just focusing on the statement

 7 "The EDI process existed prior to the effective date of the

 8 statute, January 1, 2006.  It functioned through the exam

 9 period through the present.  Do you have knowledge that

10 support the statement that is referenced in this slide?

11      A.   I do.

12      Q.   And what is that based upon, Ms. Berkel?

13      A.   Conversations with our IT organizations that

14 manages the receipt of EDI claims.

15      Q.   Now, focusing on alternative methods of

16 acknowledgment, were there, in fact, alternative methods of

17 acknowledgment available in addition to EDI?  Or, putting

18 differently, focusing now on paper claims, were there

19 alternative methods of acknowledgment that were in place and

20 existing during the 2007 MCE period?

21      A.   Yes, there were.

22      Q.   Now, could you describe -- you mentioned a

23 telephone system.  Could you describe that?  And, first of

24 all, did you -- do you consider that telephone system to be

25 an alternative form of acknowledgment?
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 1      A.   I do.

 2      Q.   Okay.  And can you describe for the Court how that

 3 process of acknowledgment works via telephone?

 4      A.   So the provider using the phone number on the back

 5 of the member ID card can make a phone call to the customer

 6 service team that Marty's team manages.  And those claims or

 7 customer service representatives are trained to help

 8 providers with claims questions.  And they are trained to

 9 look up a claim either in the claims exchange portion of

10 RIMS or the QicLink portion of RIMS and provide repeat date,

11 adjudication information.  You know, they can answer

12 multiple questions about claims.

13      Q.   Okay.  Is part of the process in the context of a

14 provider calling that customer service line for the

15 representatives to articulate when, in fact, a claim is

16 received?

17      A.   Yes.

18      Q.   And you mentioned that the providers can obtain

19 the 1(800) number from the back of the member card; is that

20 your testimony?

21      A.   Yes.

22      Q.   Is that the only way that the provider has access

23 to that customer service line?

24      A.   There are multiple ways.  We, for contractor

25 providers, there is a provider manual.  Any provider can go
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 1 to our web site and look for our customer service number.

 2 You can Google it even.

 3      Q.   Okay.  And what are the hours of operation for the

 4 customer service line for providers?  Put differently, is

 5 the customer service line available during business hours?

 6      A.   Yes, it is.

 7      Q.   Monday through Friday?

 8      A.   Yes, it is.

 9      Q.   Okay.  And you talked a little bit about in the

10 context of the DMAC conclusion that the company was

11 compliant on this issue about the time that it took to get

12 the information into the telephone system, the claim

13 information to the telephone system.  Do you recall that

14 testimony?

15      A.   What I thought I said was the Department of

16 Managed Health Care was measuring how long it took for a

17 claim that came into the organization to actually make it

18 into the claims engine so that a customer service

19 representative could see it in the engine.

20      Q.   Okay.  And for -- and what would be the importance

21 of the customer service representative being able to see it

22 in the engine?

23      A.   It would -- the customer service representative

24 then could provide the received date.

25      Q.   And roughly how long, focusing on PHLIC, and the
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 1 PPO product, how long does it take information upon the

 2 received date for a claim to be available to customer

 3 service representatives on this telephone line that you're

 4 talking about?

 5      A.   Well, within a day for EDI claims.  And paper

 6 claims usually an average of about five percent -- five

 7 days.

 8      Q.   And is that five calendar days?

 9      A.   Yes.

10      Q.   Okay.  Chuck, could you turn to slide 21?

11                Do you recognize this slide, Ms. Berkel?

12      A.   Yes.

13      Q.   Okay.  Now, do providers actually utilize the

14 telephone service to check on the status of the claim?

15      A.   Yes, they do.

16      Q.   And how do you know that?

17      A.   Mr. Sing tracks provider phone calls and the main

18 reason they're calling.

19      Q.   Now, in the course of your preparation for this

20 testimony, did you come to determine what the number of

21 providers were that called during the 2007 or utilize the

22 telephone line during the 2007 MCE period?

23      A.   Yes.  We -- we looked for the number of provider

24 calls, not providers, but provider calls related to claims

25 in that time frame.  And the -- we see that 133,000 provider
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 1 calls related to claims were received.  This would be on PPO

 2 products as a whole, not just PLHIC though.

 3      Q.   Okay.  But fair to say that numerous providers are

 4 utilizing the telephone service?

 5      A.   Yes.

 6      Q.   Now, in coming to the conclusion about that

 7 133,000, did you just rely upon Mr. Sing's representation or

 8 did you look at any documentation that would support this

 9 picture?

10      A.   Well, I believe that I -- a person on my team,

11 Pallavi Patel, actually helped gather that information.

12      Q.   Now, there is a source reference here to Exhibit

13 5243.  Do you know what that exhibit is?

14      A.   Not offhand.

15      Q.   Okay.  Would you do me a favor and turn to Exhibit

16 5243?  I may need to give you a copy of that.  I only have

17 one copy so forgive me.

18      A.   I can look at the screen.

19           MR. VELKEI:  Oh, okay.

20           Your Honor, would you like a copy of this?

21           THE COURT:  It's the log?

22           MR. VELKEI:  Yes.

23           THE COURT:  No.

24 BY MR. KENT:

25      Q.   And can you explain what 5243 is, Ms. Berkel?
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 1      A.   5243 is a summary of data around customer service

 2 in -- by month in 2006.

 3      Q.   Okay.  And is this the information that was

 4 utilized or can you -- is this the infor -- is this the

 5 source of information with respect to the number of

 6 providers that called during the 2007 MCE period?

 7      A.   It's one of the sources.

 8      Q.   Is the telephone line the only form or the only

 9 method of acknowledging receipt of a claim within 15 working

10 days that's available to providers in addition to, and let's

11 focus on paper claims.  Is the telephone line the only

12 method to acknowledge receipt of a claim within 15 working

13 days?

14      A.   No.

15      Q.   And what is another form of acknowledgment that

16 exists that will assist providers in understanding that

17 their claim has been received within 15 working days?

18      A.   Contracted providers can look at their claims on

19 line via www.PacifiCare.com.

20      Q.   Thank you.

21           Have you seen this slide before, Ms. Berkel?

22      A.   I have.

23      Q.   Can you explain what is being reflected here?

24      A.   It's summarizing that -- excuse me -- that

25 providers that are contracted with PacifiCare can obtain a
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 1 log-in and a password and access claims information for

 2 their members and see where we are with a particular PPO

 3 claim.

 4      Q.   Okay.  The, if I understand correctly, a dedicated

 5 portal for specific-contracted providers, does that mean

 6 representing 80 percent of claims on average that contracted

 7 or provider came up with 80 percent of the claims that were

 8 submitted?

 9      A.   Yes.

10      Q.   And what is that based upon?  How do you get that

11 calculation?

12      A.   We use the data in the MCE and said how many of

13 these claims are contracted?

14      Q.   Okay.  And then there's a statistic sort of toward

15 the bottom of the box.  It is the last chapter.

16 90.8 percent of provider claims are adjudicated within the

17 first 15 working days; do you see that?

18      A.   Yes, I do.

19      Q.   How is that figure calculated?

20      A.   Using the data and the market conduct examination,

21 and comparing the received date to the adjudication date.

22      Q.   Was this data available to the Department in the

23 context of the MCE?

24      A.   It was.

25      Q.   And what conclusion do we derive from the fact
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 1 that 90.8 percent of provider claims are adjudicated within

 2 the first 15 working days in the context of acknowledgments?

 3      A.   A couple of things.  First, they're getting an

 4 EOP, which, in and of itself, is a letter acknowledging the

 5 claim, not only has been received, but has been adjudicated.

 6 And, you know, secondly, while the Department had this

 7 information when we sat down with them at the exit

 8 conference, and, again, in their draft report, they didn't

 9 get it right either.

10      Q.   Okay.  Could you just turn to the next slide?

11 Having now had the benefit, Ms. Berkel, of this additional

12 information to which you testified, what is your conclusion

13 with respect to whether the company was compliant with

14 10133.66(c)?

15      A.   PLHIC was a hundred percent compliant with

16 10133.66 -- .66(c) during the entire MCE period.

17      Q.   Now, you mentioned that this information was

18 subsequently provided to the Department.  When was this

19 information provided?

20      A.   In March of 2008.

21      Q.   Turn then to the next slide, if we could, which is

22 page 24.  Do you recognize this slide?

23      A.   I do.

24      Q.   And did you prepare this, Ms. Berkel?

25      A.   I did.
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 1      Q.   Can you explain what is being reflected there?

 2      A.   Yes.  I'm summarizing provider acknowledgment,

 3 provider acknowledgment using CDI's view.  So first, I'm

 4 taking the claims paid to providers within 15 working days.

 5      Q.   If I can stop you, Ms. Berkel just so we're clear,

 6 when you say you're utilizing CDI's view, what do you mean

 7 by that?

 8      A.   That actually a piece of paper or some formal

 9 acknowledgment process and a portal and an (800) number is

10 not appropriate acknowledgment.

11      Q.   Put differently, that a piece of paper or some

12 kind of a writing is required to comply with the statute?

13      A.   Yes.

14      Q.   Is that the assumption underlining this particular

15 slide?

16      A.   Yes, it is.

17      Q.   I know it's, and so you could explain then

18 assuming that that is the approach that is being taken here,

19 what is reflected in this particular slide?

20      A.   Well, in summary, I'm trying to point out that

21 we're still 95 percent compliant, which is still two percent

22 better than NAIC, 93 percent standard that we talked about

23 earlier before lunch today.  And I derived that by

24 summarizing how many claims were paid to providers within 15

25 working days adding in all other claims paid after 15
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 1 working days that were received via EDI and had an EDI

 2 acknowledgment.  So I get 1,064,117 that had a EOP or an EDI

 3 acknowledgment.  And I'm dividing that by 1,191,599, the

 4 difference between the numbers we were looking at this

 5 morning relate to member claims, so that division is

 6 95 percent compliance with a CDI viewpoint that I don't

 7 agree with.

 8      Q.   Does the, on the member claim piece, there's a

 9 different statute of regulation apply to acknowledgments for

10 members?

11      A.   I understand that now, yes.  But at the time I

12 didn't.

13      Q.   Okay.  Now, focusing on the 1,016,700, how did you

14 calculate that particular number?

15      A.   Received date to adjudication date.  Within 15

16 working days.  Not -- I don't remember the translation to

17 calendar days off the top of my head.  I would have to go

18 look.

19      Q.   Was information provided to the Department such

20 that they could have undertaken this same analysis?

21      A.   Absolutely could have done this analysis.

22      Q.   And did they do that?

23      A.   Did not.

24      Q.   Did you notify the Department subsequently of this

25 information?
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 1      A.   We talked to the Department in March about our

 2 findings in total.

 3      Q.   And fair to say that they still insisted on

 4 proceeding with these particular allegations?

 5           MR. STRUMWASSER:  Ambiguous as to when?

 6           MR. VELKEI:  I'm sorry.

 7           MR. STRUMWASSER:  Ambiguous as to when.

 8           MR. VELKEI:  At this point of time.

 9           MR. STRUMWASSER:  Today?

10           I mean the problem is she's now identified two

11 March meetings so it's unclear as to the last answer and to

12 the current one what she's talking about.

13           MR. VELKEI:  My only problem is fair to say that

14 the Department is still deciding to continue with making

15 these charges despite this information that was discharged

16 in March of 2008.

17           THE COURT:  Okay.

18           THE WITNESS:  Yes.

19 BY MR. VELKEI:

20      Q.   What's -- it appears, based upon the green box in

21 the lower right hand corner, that were member claims backed

22 out of this number?

23      A.   On this page?

24      Q.   Yes.

25      A.   Yes.
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 1      Q.   And roughly how many member claims were there over

 2 the entire 2007 MCE period?

 3      A.   Just a little more than 5,500.

 4      Q.   And how did you calculate that number?

 5      A.   We quantified the number of checks or

 6 adjudication, checks, paid claims issued to members only.

 7      Q.   In your opinion, Ms. Berkel, based upon your

 8 experience in the industry do -- do providers even want

 9 written acknowledgment letters?

10      A.   No, they don't.

11      Q.   What do you base that opinion upon?

12      A.   Um, a couple of years ago we embarked on a lot of

13 effort to do as much as we could with providers in a

14 simplified fashion using the Internet and the portal.  It

15 was our go green initiative.  And there were focus groups

16 with providers that said what paper is helpful to your

17 business and what paper isn't helpful to your business?  And

18 the feedback that we got is they don't want to open any mail

19 that isn't, you know, relevant to their cash flow position

20 and getting business done and acknowledgment letters was not

21 something that was important to them.

22      Q.   Okay.  In focusing on this concept of cash flow,

23 what, in your opinion, and based upon your experience in

24 dealing with providers, what are the providers focused on?

25      A.   Payment.
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 1      Q.   Now, if a provider, if a claim, for whatever

 2 reason, is paid more than 30 working days after receipt of

 3 the claim, and the provider wants to establish when the

 4 claim was received so that it can calculate interest; can it

 5 do so?

 6      A.   Yes.  The explanation of payment contains the

 7 received date.

 8      Q.   Okay.  And are there other means for them for the

 9 provider to get that same information?

10      A.   Sure.  They can call the customer service number.

11 They can potentially check with their EDI clearing house.

12      Q.   Now, I think it's clear at this point your opinion

13 on whether providers even want this information.  And I

14 think you made clear now your view of whether it's even

15 required.  Now, putting that in context, did PacifiCare go

16 ahead and implement a written acknowledgment letter process

17 any way?

18      A.   Yes, we did.

19      Q.   And why would you have done that, Ms. Berkel,

20 given the testimony that you just presented to the Court of

21 the last half hour?

22      A.   For a number of reasons.  We began the initiative

23 to get the correct -- to get the acknowledgment letters

24 going at the same time that our December seventh response

25 was sent.  And we didn't actually understand that we had
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 1 misinterpreted the whole requirement until mid February.  So

 2 we were very close to our beginning date of March 1, 2008.

 3 Our corrective action was to send acknowledgments on paper

 4 claims that weren't adjudicated within 15 calendar days.  So

 5 we were still not clear.  We were very confused about what

 6 we had going on here between us and the Department.  This

 7 was just one of the examples that had we had live

 8 conversations about these things, especially in front of the

 9 exit conference, we probably could have avoided all of this

10 confusion.

11      Q.   Putting aside the issue of the confusion, why has

12 the company proceeded with this acknowledgment letter

13 process?

14      A.   So, in my conversations with Lois about what the

15 expectations were, it was we needed to send a letter.  And

16 we were going to do everything that we thought was

17 reasonable to do to meet with the Department's expectations.

18 We were just trying to get to closure.  We were just trying

19 to get done.

20      Q.   Could you turn to slide number 25?

21                Ms. Berkel, if I could direct your attention

22 to slide number 25 reflected on the screen here.  What is

23 reflected in this particular slide?

24      A.   It's pretty much a summary of what I just said.

25      Q.   Well, I think it gives a little bit more detail so
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 1 is this the process that was implemented by PacifiCare in

 2 response to its perceived concerns about acknowledgment

 3 letters?

 4      A.   Yes.  We manually look for claims in claims

 5 exchange that have not made it to QicLink in 15 calendar

 6 days.  And we print two letters for each of those claims,

 7 two copies of each letter for those claims.  One is mailed

 8 to the provider and the member, and another is imaged.  And

 9 if a claim is in QicLink and it's aged, those letters are

10 produced systematically by QicLink.  And, again, we produce

11 the copies and we mail an image of the acknowledgment letter

12 manually.

13      Q.   Okay.  Let me sort of work through that just a

14 bit.  Let me start with the first bullet point, proceeding

15 with the implementation of the process.  Despite the

16 feedback from CDI, is it your testimony that you never got

17 any feedback from the CDI with regard to proceeding with

18 this corrective action plan?

19           MR. STRUMWASSER:  Objection as to which corrective

20 action plan.

21           MR. VELKEI:  The one that is reflected in this

22 slide.

23           THE COURT:  About the acknowledgment letters?

24           MR. VELKEI:  Yes.

25           THE COURT:  All right.  I'll allow it.
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 1           THE WITNESS:  You know, other than the fact that

 2 they reprinted the things that we said in our December 7

 3 letter, there was no other, you know, there was very little

 4 feedback on our process.  Especially as I'm nearing the

 5 March 1, 2008 go live date.

 6      Q    (By Mr. Velkei) Okay.  Who designed the process?

 7      A.   Well --

 8           MR. STRUMWASSER:  Designed what process?

 9           MR. VELKEI:  The process that is reflected in the

10 slide.

11           THE COURT:  I'll allow it.

12           THE WITNESS:  There were a number of people

13 involved in coming up with this manual effort to do this for

14 RIMS.  So it included people on Ellen's people that have an

15 intimate understanding of RIMS.  It included IT people.  We

16 had a black belt resource assigned to this.  And there were

17 people that had a historical understanding of the member

18 acknowledgment letters that we were sending, and we also

19 coordinated with Cundan.

20      Q.   Okay.  So it says "a report tracks claims not yet

21 processed".  How is that, was a special report prepared to

22 do that?

23      A.   Yes, it was.  It, every day it is run every

24 morning to say are there anything nearing the 15-day aging

25 threshold?
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 1      Q.   Now, are you operating off of 15 working days or

 2 15 calendar days?

 3      A.   We're operating off of 15 calendar days.

 4      Q.   Why are you doing that?

 5      A.   Because we're doing this approach for members and

 6 providers.  And the member statute has a calendar day

 7 threshold.

 8      Q.   Okay.  Who receives a copy?  I mean how is this --

 9 what is -- how is this report generated?

10      A.   Well, the logic is written saying of everything in

11 your inventory, today is the -- June 10.  Tell me everything

12 received prior to June 10 minus 15.

13      Q.   Okay.

14      A.   So May.  Whatever that would be.

15      Q.   Who gets that report?

16      A.   There's a team in San Antonio that monitors that

17 work for Ellen Vonderhaar.

18      Q.   And then what do they do with that report?

19      A.   They generate the letters that provide -- here's

20 the member name, the member numbers, the date of service.

21 You know, various pieces of information.  And they send that

22 letter to both the member and the provider.

23      Q.   So the letter is generated within PacifiCare as

24 opposed to Duncan?

25      A.   Correct.
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 1      Q.   Why is that?

 2      A.   We found that we could insure the controls and the

 3 workflow in getting the imaging done more simply by leaving

 4 it in Ellen's geographic location and space, so we just

 5 shifted responsibility to San Antonio.

 6      Q.   And when did that shift occur?

 7      A.   It started on March 1.

 8      Q.   And then the image of the acknowledgment letter is

 9 maintained, where is that maintained?

10      A.   Well, I believe they're loaded to Ad Hoc.  I don't

11 know for sure that that's the tool.  But they're maintained

12 in a software tool that holds images.

13      Q.   Okay.  Um, and is this the process still in place

14 today?

15      A.   It is.

16      Q.   I'm assuming there's costs associated with doing

17 this?

18      A.   There are costs.

19      Q.   And what are the categories of costs that are

20 captured within?

21      A.   Well, there's the personnel cost of running the

22 report, monitoring it.  There's the cost of the paper and

23 the envelopes and the 44-cent postage stamp.  So, you know,

24 some costs to this, yes.

25      Q.   I'd like to turn to the next slide if we can.  I
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 1 want to go backward now to that, the December 7 response and

 2 your statement of -- the statement of the number 81,270.

 3 Just out of curiosity, Ms. Berkel, when you provided that

 4 number to the Department, how had you calculate that?

 5      A.   Well, I'd like to explain my calculation.

 6      Q.   Okay.

 7      A.   So I start with the number in the November 9, 2007

 8 DOI report.  I back out 9,800 -- 982,789 claims paid within

 9 15 calendar days, so not using the 15 working days standard

10 of this particular statute.  Then in discussing with Lois

11 Norket, Lois was telling me we've been sending letters.  And

12 Lois was confused.  The letters that we thought were

13 acknowledgment letters were letters under a statute required

14 for member claims submission and were never intended to be

15 provider acknowledgment letters.  And so I used that

16 baseline understanding that Lois had given me.  I used her

17 understanding that the letters for member acknowledgment had

18 been corrected as of January 1, 2007.  And said letters

19 would have been generated from January 1 through May 31,

20 2007 and the adjudications in that time frame were 62,048.

21      Q.   And where are the electronic claims submitted

22 electronically?  Where are those reflected?

23      A.   I completely missed that.  I couldn't review for

24 electronic data interchange claims received.

25      Q.   I'd like to just give -- provide you with a copy
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 1 of what's already been entered into evidence as Exhibit 113,

 2 which is a referral and response.  If you would take a look

 3 at that, if you can, Ms. Berkel, and let me know when you're

 4 done.

 5           Okay.  Do you recognize Exhibit 113?

 6      A.   I do.

 7      Q.   Now, is the response that's reflected in Exhibit

 8 113 the basis of your calculation of the 62,000?

 9      A.   It's the basis.  Yes, it's the basis for believing

10 that the letters were corrected for January 2007.

11      Q.   Now, what's actually being referenced in this

12 response?  What is Ms. Norket referring to when she said

13 there were a problem of letters for some period of time that

14 was ultimately fixed?

15      A.   Although she doesn't know it, she's referring to

16 acknowledgment letters established before 2006 for a statute

17 that requires us to acknowledge member received claims,

18 about 6500 in the MCE period.

19      Q.   Okay.  Now, was there, in fact, some period of

20 time in which those letters were not being sent?

21      A.   There was a period of time where the letters

22 weren't being sent.

23      Q.   And why -- what was the reason they were not being

24 sent to members at that point in time?

25      A.   When we moved the printing of letters to our
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 1 affiliate in Duncan in August, it looks like this says July,

 2 but July 2006, we didn't provide adequate instructions to

 3 Duncan that there is a file produced by the QicLink engine

 4 that produces letters that needed to be printed on a daily

 5 basis and put in mail.

 6      Q.   Okay.  Now, was that problem ultimately fixed?

 7      A.   It was.

 8      Q.   Was it fixed around January or February of 2007?

 9      A.   No.  I have learned subsequent to this that it was

10 fixed in March of 2005.

11      Q.   So, okay.  So mid March?  Beginning of March, end

12 of March?

13      A.   Yes, I think specifically March 13, 2007.

14      Q.   What was the total number of impacted member

15 claims as a result of this suspension during this period of

16 time?

17      A.   A little bit more than 1100.

18      Q.   And the Department has actually in its

19 supplemental accusation accused PacifiCare of

20 misrepresenting facts to the Department, when they prepared

21 this response letter for the -- to the Department's

22 referral?  What do you think about this allegation, Ms.

23 Berkel?

24      A.   We did not misrepresent facts.  Lois prepared this

25 as best as she understood the question.  There had been no
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 1 conversation with the Department.  There was, you know, no

 2 clarity that, in fact, there were two statutes that the

 3 letters refer to in this program she makes reference to are

 4 to members.  She was doing the best she was capable of doing

 5 with the information she had at the time.  I've worked with

 6 her a long time.  She doesn't misrepresent.  She's always

 7 doing her best.

 8      Q.   Okay.  We've spent some time, and I appreciate

 9 that, Ms. Berkel.  I just have one more slide I want to

10 discuss with you to close the loop on that.  If you could,

11 Chuck, return to page 27 of the slide deck?

12           THE COURT:  Do you want to try opening the door

13 again?

14           Thank you.

15           MR. VELKEI:  Okay.

16      Q.   Okay.  Do you recognize this particular slide, Ms.

17 Berkel?

18      A.   I do.

19      Q.   And can you explain what's being reflected here?

20      A.   So we quantified the percentage of compliance with

21 both member and provider acknowledgment requirements.  And

22 earlier I testified that we were completely compliant on the

23 provider side because of EDI claims paid within 15 working

24 days, our customer service number, and our portal.  And of

25 the 6500, I think it's 6,508 member claims, we quantified
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 1 that there were 1,172 that did not receive a letter.

 2      Q.   And just so that the record's clear, Ms. Berkel,

 3 the fact that those 117 -- the letters were not sent in

 4 connection with 1172 claims, was it inadvertent or what I

 5 phrase as accidental or was this, in fact, intentional

 6 behavior by the company?

 7      A.   Yes, it was inadvertent.

 8      Q.   I'd like to turn now to sort of a larger

 9 discussion of corrective action plans.  And there have been

10 some references throughout the course of the last few days,

11 and I want to now focus our attention on that in particular.

12 First off, I want to start, Ms. Berkel, with asking you to

13 describe what efforts, if any, the Department of Insurance

14 made to determine whether these perceived problems were, in

15 fact, fixed during -- for this period of time?

16      A.   Well, the Department hasn't made any efforts to

17 collaborate corrective actions we discussed in our

18 December 7, 2007 response were put in place and were working

19 effectively.

20      Q.   Has there been any -- was there ever any effort by

21 the Department of Insurance to put some kind of monitor to

22 oversee the corrective actions that were proposed?

23      A.   No.

24           MR. STRUMWASSER:  What is the relevance?

25           MR. VELKEI:  It goes to penalties, your Honor.
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 1 The point that, you know, the company has taken every effort

 2 to try to do the right thing here.  And, frankly, it goes to

 3 motivations of the Department in terms of what their

 4 interests are.  We're going to have expert testimony that in

 5 the context of the proceeding like this, the first and

 6 foremost objective is not to come up with some fines, find

 7 as many violations as you can come up with some

 8 billion-dollar figure but, in fact, to try to correct what

 9 are perceived problems and move the process towards closure.

10           THE COURT:  Okay.  I'm sorry.  What was the

11 question?

12                       (Record read.)

13           I'm going to sustain the objection.

14 BY MR. VELKEI:

15      Q.   Your Honor, Ms. Berkel, what, if any, dialogue was

16 there with the Department after submission of your

17 December 7 response letter with regard to some of the

18 corrective actions that were proposed either in that letter

19 or subsequent?

20      A.   Well, we had a series of meetings with the

21 Department beginning in March 2008 where we reviewed many of

22 the steps we had taken that were discussed in our December 7

23 letter.

24      Q.   Okay.  Focusing on why don't we just capture

25 pieces of time.  Up until March 2008, what, if any, dialogue
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 1 had there been between the Department and PacifiCare with

 2 regard to corrective actions?

 3      A.   None.

 4      Q.   Now, after, in March of 2008, is it your testimony

 5 that the Department dialogued with PacifiCare about what

 6 appropriate action -- corrective actions might be?

 7      A.   We made presentations on what we were doing.

 8      Q.   Okay.  And what kind of feedback, if any, did you

 9 receive?

10      A.   You know, we didn't get any, yeah, thumbs up.

11 This is it.  This is what we want you to do.

12      Q.   Is that consistent with your experience with other

13 regulators?

14      A.   No.  It's very different.

15      Q.   In your prior experience dealing with regulators,

16 what is the requisite approach to corrective actions

17 generally?

18           MR. STRUMWASSER:  Objection.  Irrelevant.

19           THE COURT:  I'll allow it.

20           THE WITNESS:  So there can be a number of

21 responses.  They can assign someone to oversee the

22 corrective actions.  They often request periodic reporting

23 of our progress.  And any kind of metrics that relate to the

24 things that were cited in the report.  They might actually

25 come due limited system testing to see if the corrective
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 1 actions are effective.

 2 BY MR. VELKEI:

 3      Q.   Okay.  And just to close, was any of those things

 4 done with regard to the Department of Insurance here?

 5      A.   No.

 6      Q.   If there was no feedback from the Department of

 7 Insurance with respect to corrective actions, then how did

 8 the company design some of the corrective actions we've been

 9 talking about?

10      A.   Well, since so many of the items were similar to

11 the PacifiCare California corrective actions for the

12 Department of Managed Health Care, we generally replicated

13 those steps for PLHIC.

14      Q.   When you say they were similar, what do you mean

15 by that?

16      A.   Well, both -- both departments looked at claims.

17 Both looked at provider dispute resolution.  Both looked at

18 timeliness.  Both looked at the interest accuracy on late

19 payment claims.  They were very very similar in approach.

20      Q.   So is it your testimony that you utilized part of

21 the feedback that was given by the DMHC in designing

22 corrective actions here?

23      A.   Yes, since the Department of Managed Health Care

24 found that those approaches were acceptable, and they

25 provided measurements about our progress that we reported on
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 1 a monthly basis, we -- we used the same approach for PLHIC.

 2           MR. VELKEI:  Okay.  I'd like to introduce as

 3 exhibit next in order, I believe, it is 5263, your Honor.

 4           THE COURT:  Sixty-four.

 5           MR. VELKEI:  Sixty-four.  And it is a set of

 6 slides, your Honor, and I believe there are ten pages, ten.

 7 A copy of this was provided to the Department yesterday.

 8           THE COURT:  5264 is a corrective action.  There's

 9 no particular date on it.  But I -- it relates to the

10 witness's testimony; correct?

11          (Exhibit 5264 marked for identification.)

12           MR. VELKEI:  Thank you, your Honor.  That would be

13 perfect.

14           MR. STRUMWASSER:  Did your Honor say that there is

15 no number on it?

16           THE COURT:  No.  There is no date on it.

17           MR. STRUMWASSER:  Oh, date.

18           THE COURT:  I'm always looking for dates.

19 BY MR. VELKEI:

20      Q.   Ms. Berkel, do you recognize what's been marked

21 for identification as Exhibit 5264?

22      A.   I do.

23      Q.   And can you explain what's reflected in this set

24 of slides?

25      A.   These are, well, that's a summary of my team and
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 1 then there are a series of corrective actions around the

 2 time frame of when we are crafting our December 7 response

 3 through the spring of 2008.

 4      Q.   Okay.  Now, there's been some discussion of your

 5 position as senior vice president of operations integration.

 6 Is operations integration the same thing as the West

 7 Regional Operational Integration Team?

 8      A.   It is.

 9      Q.   Okay.  And can you explain to me why this is the

10 first slide in this deck related to corrective actions?

11      A.   I just want to articulate how seriously the

12 organization has taken all of the things that we've

13 committed to do, and the breadth and depth and knowledge of

14 the team to work through issues and help the company meet

15 the needs of its regulators.

16      Q.   Okay.  Are all of these -- do all of these people

17 report to you?  Is that what's reflected here?

18      A.   They do.

19      Q.   And can you give us as a general level, the level

20 of experience associated with the -- with the persons that

21 are identified in this chart?

22      A.   The majority of the people on this team are

23 director and vice president level individuals that have a

24 substantial amount of experience with PLHIC and PacifiCare

25 of California in various capacities.
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 1           Some are premium and eligibility experts.  Some

 2 are claims, payment and capitation and prescription drug

 3 experts.  And others are IT and provider network management

 4 experts.

 5      Q.   And do you think it's important that the persons

 6 that are within this group have expertise in those areas?

 7      A.   Yes, I do.

 8      Q.   How many of these individuals that are identified

 9 here were associated with PacifiCare prior to the

10 acquisition?

11      A.   All of them.

12      Q.   Could you spend some time, if you would, Ms.

13 Berkel, in terms of identifying some of the senior folks

14 within our group and their levels of experience?

15      A.   So I'll start with Jane Knous.  Jane is a

16 certified public accountant, had a long work experience with

17 the organization.  She was within the Corps -- the health

18 plan accounting team and managed the closing of financials

19 around health care costs.  She has a detailed intimate

20 knowledge about claims payments for all of the engines of

21 PacifiCare.

22      Q.   Now long has she been associated with the

23 organization?

24      A.   Well, our kids are the same age and we saw each

25 other pregnant so more than ten years.
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 1      Q.   How about Ms. Drysch?  What is her background?

 2      A.   Ms. Drysch is also a certified public accountant.

 3 She joined the organization in 1997.  She has had a number

 4 of roles in the organization.  She helped us migrate from a

 5 general ledger platform to the Oracle platform in 2002.  So

 6 she understands IT as well as financial tool.  She was a

 7 person that that did many integration activities related to

 8 behavioral health, mental health, wellness programs,

 9 chiropractic networks, so she worked closely with our sales

10 organization and our sister companies that manage those

11 services.

12           As we changed PLHIC and PacifiCare of California

13 to the United version of those opportunities, she was the

14 acting CFO when I stepped into the operations integration

15 role until the permanent CFO retired.  And Marilyn and I

16 have worked together the entire time she's been in the

17 organization.  So we were able to share that role while we

18 were recruiting.

19      Q.   Was Ms. Drysch also formally the CEO of the Nevada

20 Health Plan team?

21      A.   She served as CEO of the Nevada Health Plan and we

22 had an employee be promoted and moved within the

23 organization.  So she spent a lot of time in sales and

24 network management acting in that role.

25      Q.   And was she also formerly chief of staff to
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 1 Mr. Fry?

 2      A.   She was.

 3      Q.   And Mr. Fry at the time was --

 4      A.   CEO of the Pacific Region of United Health Care.

 5      Q.   Okay.  Can you identify a few of the other folks

 6 within this organizational chart?  You don't have to go

 7 through all of them, just a few, to highlight some of the

 8 levels of experience in institutional knowledge these

 9 employees have.

10      A.   Jim Aoun.  Started in IT organization for more

11 then ten years.  He has a great understanding of all the

12 technology that PacifiCare brought to the United platform.

13           Angela Wang has been with the organization more

14 than 17 years, has been a financial analyst in various

15 increasing roles of responsibility, so I can turn to her and

16 say, "Tell me -- tell me how many PLHIC claims there are,

17 physician, you know, she can get very grand in the data

18 analysis.

19           Marianna D'Ambrosi is an expert in claims

20 processing member eligibility and ID cards and coordination

21 of benefit claims processing so we have a lot of depth.

22      Q.   I made a note that I want to ask you about Ms.

23 Drysch and she had extensive experience integration.  Can

24 you be more specific about that?

25      A.   So we used vendors for various wellness,
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 1 chiropractic, you know, lots of -- lots of services bundled

 2 around the core medical products that we sold.  And she

 3 integrated to the use of United instead of these third party

 4 vendors.  She led all of that integration.

 5      Q.   Okay.  And how about Jim Aoun on the IT side?

 6      A.   So Jim Aoun is a person that we brought in to help

 7 us manage all of the discussions we have to have on platform

 8 one proration because he has instant knowledge about how

 9 NICE, RIMS and Illiad works as well as other, you know,

10 tools within PacifiCare, the medical management tools, etc.

11 And as the organization was looking to move NICE to the

12 United platform, we needed somebody to sit on the team, and

13 I got names, the business leader, we hired him about five or

14 six weeks later to assist in my responsibilities for

15 migration.

16      Q.   And how many of these employees have experience

17 with PLHIC and claims handling of RIMS?

18      A.   Well, the majority of them would have an

19 understanding of PLHIC since it was typical for us to sell

20 PLHIC and HMO together.  So, an intimate understanding of

21 PLHIC claims processing.  Three or four of them.

22      Q.   And I think your testimony was something to the

23 effect that this reflects the company's commitment to

24 dealing with some of these issues.  Could you be more

25 specific about what did you mean when you said that, I
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 1 guess?

 2      A.   Well, we've continued to add to the team as we

 3 have tried to work resolutions with the California DOI.  So,

 4 as an example, a Claire Hannan was added last November

 5 because I was spending an increasing amount of time just

 6 focused and resolving the 2007 market conduct exam.  And

 7 Derk McMann offered to me the ability to, she was one, she

 8 was one of the candidates for another position in the

 9 organization and she was a well qualified candidate.  And he

10 said to me, you know what, let's hire both of people.  Let's

11 hire Claire for your team because she has PacifiCare

12 knowledge and that will give you breathing room for the

13 things that you're managing with the DOI.

14      Q.   How do you utilize these employees in engaging in

15 the responsibility you have as VP of Operations of the

16 region?

17      A.   Well, they all have performance objectives related

18 to their areas of expertise and their role in overseeing

19 metrics for the operations teams.  And the value of this

20 cross functional team of expertise is that when we need more

21 help, we have a person that we can quickly pull into a

22 meeting and say "well, what do you know about this?"  And we

23 think that we get a better answer because we have a variety

24 of perspectives.

25      Q.   As the VP of Operations Integration, are the
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 1 persons identified in this chart the only persons that you

 2 can utilize as resources to assist in your responsibilities?

 3      A.   No.  So I'm a member of Derk McMann's senior

 4 management Ops team.  We have a weekly meeting with Dirk

 5 Mondays at eleven o'clock.  And that group of people that

 6 report directly to him, those are my peers.  Dirk's made it

 7 very clear to all of his employees that they help each other

 8 with whatever is going on.  It is one -- it is a team that

 9 rolls up their sleeves and gets it done.  So if we need

10 another focused audit, Judy Pearlman, the quality leader for

11 Dirk, has June Gossen do what we need to do.

12      Q.   And I don't think I ever really asked to you

13 define the scope of your responsibilities in view of

14 operations of integration so maybe you can answer what these

15 responsibilities are, a few more questions on the side and

16 we can take the afternoon break if it is appropriate.

17           THE COURT:  Sounds good.

18           THE WITNESS:  So in the summer of 2007 I had five

19 main responsibilities, not in any order of priority, but

20 managing, being the Ops representative for the 2007 DOI

21 market conduct examination of PLHIC, being the officer

22 representative for PacifiCare of California, Department of

23 management Care, United.  That was one of my major

24 responsibilities at that time.

25           The second item was one that I had kind of already
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 1 had from the beginning of the year.  And that was to

 2 continue to lead HMO migration to United technology.  I

 3 would tell you that that is not a major responsibility I

 4 have today because we're not planning on migrating from NICE

 5 to United platform for HMO any longer.

 6           I also had to maintain some CFO responsibilities.

 7 I shared them with Marilyn, but there were certain things

 8 that as the officer of legal company, I continued to

 9 perform.

10           I was also accountable for managing the capital of

11 PacifiCare assets and making the prioritization decisions

12 and helping gather the requirements of things that we needed

13 for IT investment in.  So --

14      Q.   And, roughly, what is the budget that you're given

15 in connection -- is there a budget in connection with this

16 team of folks that you've identified?

17      A.   This team here has a budget of a little bit more

18 than three and-a-half million dollars a year.  It's largely

19 salary.

20      Q.   Okay.  Is that inclusive of costs of remediation?

21      A.   No, it doesn't include anything like that.

22      Q.   Just personnel?

23      A.   Just personnel.

24           MR. VELKEI:  I think this is an appropriate time

25 to take a break, your Honor.
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 1           THE COURT:  Sure.

 2                (Break from 2:40 to 2:58 p.m.)

 3           Okay.

 4           MR. VELKEI:  Do you want to do your five minutes

 5 first and finish at 3:30?

 6           MR. STRUMWASSER:  I can.

 7           THE COURT:  Okay.  We're on the record.

 8           MR. STRUMWASSER:  Yeah.  Thank you.  In light of

 9 today's testimony, we have requests for additional

10 information, some data regarding the slides and testimony.

11           THE COURT:  Okay.

12           MR. STRUMWASSER:  I decided to put the categories

13 on the record.

14           THE COURT:  Okay.

15           MR. STRUMWASSER:  First, we request documents

16 sufficient to identify all of the claims identified in the

17 December 7 letter comprising the 81,270 claims on page 16

18 that Ms. Berkel claims were EDI claims.

19           THE COURT:  Okay.

20           MR. STRUMWASSER:  And we'd like the substantiating

21 documentation.

22           THE WITNESS:  That's not what I said.

23           MR. VELKEI:  Ms. Berkel said very clearly there

24 were no EDI claims back up.  The 65,000 were a mistake that

25 letters were being sent.  So there is a certain base
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 1 assumption.

 2           THE COURT:  Certainly, she was EDI claims that

 3 need backing up.

 4           MR. VELKEI:  No, no, no, your Honor.  It was just

 5 did the Department have the knowledge that they could have

 6 deducted those themselves?  No, in the context of her

 7 testimony what she did in that letter was made very clear on

 8 the record she did not back out EDA claims.  In fact, she

 9 said she made a mistake on several points.

10           THE COURT:  No, that's not.  There was testimony

11 today that now she's saying that there were no

12 acknowledgment letter violations because, and among those

13 reasons is, there were EDI claims, a certain number of them.

14           MR. VELKEI:  That's correct.

15           THE COURT:  And she backed those out of that -- is

16 that not --

17           MR. STRUMWASSER:  That is my understanding.

18           THE COURT:  Oh, okay.  You said something

19 different but I think we're talking about the same thing.

20           MR. STRUMWASSER:  Until today he had 81,000.  We

21 understood we had 81,270 paper claims that did not get paper

22 acknowledgments.  That was our understanding, Ms. Berkel.

23           THE COURT:  Okay.

24           MR. STRUMWASSER:  And to the extent that those

25 81,270 include some electronic, not paper, we would like
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 1 documents sufficient to identify those and determine whether

 2 they were, in fact, paper.

 3           MR. VELKEI:  May I suggest we can just ask her

 4 questions on the stand.  I think she'll clear that up.

 5 81,000, there were no EDI claims.  There were no EDI claims

 6 backed out.  What she was saying, she should have backed

 7 them out and didn't because she didn't know she was allowed

 8 to.

 9           MR. STRUMWASSER:  It is a very simple question.

10 And if you'd like to put it to the witness now, that's fine.

11 Does the 81,270 number include paper claims?  I mean --

12 excuse me -- does it include EDI claims?  That is my

13 question or are they all paper?

14           THE WITNESS:  Should I answer?

15           MR. VELKEI:  Could we confer off the record for a

16 second?

17           THE COURT:  Yeah, go ahead and confer because, um,

18 we may be talking about apples and oranges.

19           MR. VELKEI:  I think we are.

20           THE COURT:  But in the acknowledgment letters for

21 the providers, there's testimony now that there were a

22 number of EDI.  I don't remember that specific number.

23           MR. STRUMWASSER:  The 81.

24           MS. ROSEN:  Five percent.

25           MR. STRUMWASSER:  Maybe as simple as asking a
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 1 number, there is 81,270.  It is the letter and in the

 2 accusation.  If those 81,270 are all paper, then I don't

 3 have a request here on this one.

 4           THE COURT:  Okay.  Fine.  All right.  So why don't

 5 you confer with the witness?

 6           MR. VELKEI:  Okay.  Thanks, your Honor.  We may be

 7 able to get to ms --

 8           MR. STRUMWASSER:  I have some other categories.

 9           MR. VELKEI:  Should we?

10           THE COURT:  Why don't you go talk about it for a

11 minute?

12           MR. STRUMWASSER:  I don't want conferring off the

13 record.  I would like to have it on the record.

14           THE COURT:  Don't you just want to find out if

15 there are or aren't?

16           MR. STRUMWASSER:  I don't have an objection to him

17 meeting with the witness or we can just do it on the stand.

18           THE COURT:  What are the categories?

19           MR. STRUMWASSER:  Let's do it all at once.  First

20 one.  Second, we would like documents sufficient to identify

21 any paper claims not acknowledged by letter during the

22 window period and not counted in 81270.  In other words, if

23 the 81270 had some nonpaper, we would like to know whether

24 there is any paper that were not included in there.

25           THE COURT:  Okay.
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 1           MR. STRUMWASSER:  Third, we'd like copies of the

 2 print files that went to Duncan that were supposed to go to

 3 Duncan for those acknowledgment letters and that were not

 4 printed by Duncan during the window period.  That's a way of

 5 confirming the number of such claims.

 6           MR. VELKEI:  Are you talking about the member

 7 letters that we said went to Duncan?

 8           MR. STRUMWASSER:  No.

 9           MR. VELKEI:  That's what the testimony

10 established.

11           THE COURT:  Yeah there were two sets, right.

12 There were the provider letters and the member letters.  The

13 member letters are the ones that were supposed to go out

14 that didn't.

15           MR. VELKEI:  Right.

16           MR. STRUMWASSER:  I understand that was in

17 addition to the provider letters.

18           THE COURT:  I don't think so.  No.  I don't think

19 that was the testimony any way.

20           MR. STRUMWASSER:  Okay.

21           THE COURT:  But if you want back up for that, I

22 guess.

23           MR. STRUMWASSER:  Yeah.  Back up for that would be

24 very helpful.

25           THE COURT:  Yes.
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 1           MR. STRUMWASSER:  And then last on

 2 acknowledgments, we would like the number, the documents on

 3 which her estimate of 1,119,599 is based on one of those

 4 slides.

 5           MR. VELKEI:  I think you may have that already but

 6 we'll confer off the record.

 7           MR. STRUMWASSER:  And, lastly, on the interest, on

 8 the interest slide, we would like all the work papers used

 9 to develop slide eleven.  That is the papers on the interest

10 slide, including the documents generated by the PLHIC

11 employees who Ms. Berkel referred to in her testimony about

12 slide eleven.

13           THE COURT:  So that's the amount of interest they

14 paid?

15           MR. STRUMWASSER:  That's the number of claims for

16 which there should have been interest or not.  Remember, it

17 has that bubble out to the side.

18           THE COURT:  The 42.

19           MR. STRUMWASSER:  The 42 and then the calculation

20 from that.

21           THE COURT:  All right.

22           MR. STRUMWASSER:  So we'd like Ms. Berkel's work

23 papers and we would like the, whatever documents were

24 generated by the employees that she referred to.

25           THE COURT:  Because you have a different number
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 1 than she now has.

 2           MR. STRUMWASSER:  Right.

 3           THE COURT:  And you want to confirm her number.

 4           MR. STRUMWASSER:  That's right.

 5           MR. VELKEI:  And so the record's clear, there is,

 6 I had a red well sitting with documents were a back up to

 7 these slides they were, in fact, produced.  I was holding

 8 onto it for three days thinking I needed it.  And, in fact,

 9 I may actually still have it here.  But a lot of this packet

10 has been produced, your Honor.  We can confer off record

11 about that.

12           THE COURT:  So he wants to confer with his client.

13           MR. STRUMWASSER:  Perfect.

14           THE COURT:  And he's going to come back in and

15 we're going to talk about where we are with that.

16           MR. DAVIS:  Thank you, your Honor.

17           MR. VELKEI:  Okay.

18                      (Recess 3:05 p.m.)

19           THE COURT:  We'll go back on the record.

20           MR. VELKEI:  Here's our view.  Some of it we can

21 provide some of it we already had.  And some of it we didn't

22 understand he was asking for it.

23           THE COURT:  Uh-huh.

24           MR. VELKEI:  Let me start by saying that we would

25 like this request to be in writing so that it is clear and
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 1 on the record as opposed to trying to do this sort of on the

 2 fly with the Court in the late afternoon.  I can say, first

 3 of all, that the 81,270 was the initial inaccurate estimate

 4 or the number that Ms. Berkel gave of the December 7,

 5 response letter.  We will agree to break out between, in

 6 that number the EDI claims and the paper claims in that

 7 number.

 8           THE COURT:  Okay.

 9           MR. VELKEI:  With regard to the backup on, there

10 was a split between provider and member, we already produced

11 that back up.  The Bates number is 866922.  And then we

12 spent about five or ten minutes trying to understand the

13 rest of what Mr. Strumwasser was requesting.  That's why I

14 think it just makes sense under the circumstances, your

15 Honor, just get us a letter, an e-mail tonight or tomorrow

16 morning, we'll get right on it and get back with the Court

17 on Monday.

18           MR. STRUMWASSER:  I think that -- I mean I have

19 asked to do this on the record here.  We'll have a written

20 record.  And if there are any ambiguities, the parties can

21 discuss it now in front of your Honor.  I think it's

22 important that we leave today with a fixed understanding.  I

23 will be happy to move to item number two and see if there is

24 a problem there.  I mean, for example, the very fact that we

25 had to go through what we went through for my category
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 1 number one illustrates this is something that has to be done

 2 live in front of your Honor.

 3           MR. VELKEI:  Your Honor, I'm happy to do that.  We

 4 just want to understand in writing what's being asked.  We

 5 asked for print files for those documents not printed.  I

 6 don't know what that means.  I do need to catch a flight.  I

 7 informed Mr. Strumwasser at 3:30 I need to leave.  All I

 8 need is five minutes.

 9           THE COURT:  You can go.  Don't worry about it.

10           MR. VELKEI:  And the writing is right there.

11           Your Honor, if we could just get a letter that is

12 articulated in this, we can pick it up Monday morning.

13           THE COURT:  You can look at the record and if that

14 doesn't explain it, that will give me some time to look

15 through, too, what the data was.  And then we can see if we

16 can figure it out.

17           MR. VELKEI:  Sounds good.

18           MR. STRUMWASSER:  With respect to the second

19 category, it is documents sufficient to identify any paper

20 claims that were not acknowledged by letter during the

21 window period and not counted in the 81270.  So it is a

22 complement of that set.  The third category --

23           MR. KENT:  Wait a minute.  Is that claims that

24 were paid within 15 days?

25           MR. STRUMWASSER:  No.  No.  Of course not.  It's
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 1 exactly the complement.  If is there anything in 81270 that

 2 should have gotten an acknowledgment, it wasn't paid or

 3 denied within 15 working days, we'll take those out.  But we

 4 would like to know whether there is anything that should

 5 have been acknowledged under our theory not paid.

 6           THE COURT:  It's not in there.

 7           MR. STRUMWASSER:  That is not in there.

 8           THE COURT:  Okay.

 9           MR. STRUMWASSER:  I don't want it to be a one way

10 street.

11           MR. KENT:  It is not in the 81,000.

12           THE COURT:  Just look and see if there is

13 something in there, I guess.

14           MR. STRUMWASSER:  That's right.

15           MR. VELKEI:  What we thought 81,270,

16 Mr. Strumwasser wanted a split between EDI and paper.  We're

17 happy to give that information.

18           THE COURT:  Right.  But there might be something

19 that is not in there.  There was some testimony about

20 some -- I mean something must have given you an idea that

21 there might be something in there.

22           MR. STRUMWASSER:  Just in general as a matter of

23 good work habits, if, we have been relying for two

24 and-a-half years on a number that was in, you know, Ms.

25 Berkel's December 7 letter.  We now have been made to
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 1 understand for the first time, I -- we can argue about

 2 whether we should have known before.  We understood today

 3 for the first time that maybe there's something in 81270

 4 that they erroneously included and Ms. Berkel's been candid,

 5 it was an error.  We would like to know, their affirmation

 6 that there was nothing that she erroneously excluded, that's

 7 all.

 8           MR. KENT:  That's not right at all.  In March of

 9 2008 all of this was gone through in detail about the 81,000

10 was a number that was incorrectly mistakenly derived.

11           THE COURT:  Well, Mr. Kent, you can discuss that

12 later.  I know --

13           MR. VELKEI:  We can look at the transcript and

14 see.

15           THE COURT:  It's pretty clear that whether there

16 are electronic claims that were included in the number that

17 were, in fact, acknowledged correctly that they shouldn't be

18 in here.  And he wants to backup to show that.  That's all.

19           MR. VELKEI:  We're going to give it to the EDI

20 claims and the 81,270 number we're going to provide the

21 break out.

22           THE COURT:  Now, there's still appears to be a

23 difference in the interpretation of the law.  But I don't

24 have a problem with breaking out those that you believe, but

25 would have violated A, if A was read alone and then those
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 1 that are problematic under B, if B is alone.

 2           MR. VELKEI:  That goes to the timeliness issue,

 3 your Honor.

 4           THE COURT:  Right.

 5           MR. VELKEI:  Right.

 6           THE COURT:  I assume that --

 7           MR. KENT:  He's talking about acknowledgment.

 8           MR. VELKEI:  Right.

 9           THE COURT:  That is not your concern for backup of

10 that?

11           MR. VELKEI:  We can get it together.

12           MR. STRUMWASSER:  My proposition is very simple.

13 81270 in the record, they want to take some out, because

14 they're EDI.  We're okay on that.  Now, the question is

15 whether there are any -- any that should have been included

16 in that -- in that set under our definition of what is

17 required.  In other words, there were paper claims more then

18 15 days to pay or acknowledge.  But just as we're happy to

19 take out ones that were erroneously included, we would like

20 to include ones that were erroneously excluded.  And excuse

21 me, if, in fact, they have already given us that

22 information, it will not be hard for them to give it to us

23 again.  We are not aware that what we have answers to that

24 question.

25           MR. VELKEI:  Let me ask you a question.  If you go
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 1 to page 24 of the slide deck, have you looked for the Delta

 2 between the 1,119,000 and the one million 64?

 3           MR. STRUMWASSER:  No, I have -- expressed this

 4 with some, with some care.  If the witness or the company is

 5 aware that there were unacknowledged, unpaper acknowledged

 6 claims during the window period that were, that were not

 7 paid or denied in 15 working days, we would like to know

 8 what they are.

 9           MR. VELKEI:  Your Honor, I think what's going on

10 --

11           MR. STRUMWASSER:  To provide.

12           MR. VELKEI:  -- as reflected in this slide, this

13 is showing all the claims that were acknowledged in 15 days

14 of writing or in EDI.

15

16           THE COURT:  All right.  Let's take it up Monday

17 morning.  The other thing that is interesting is that you,

18 the company apparently was working on 15 --

19           MR. VELKEI:  Calendar days.

20           THE COURT:  Calendar days.  Or does it change if

21 you do 15 working days?

22           MR. VELKEI:  Absolutely.

23           THE COURT:  Maybe that is something that we need

24 to know also and I don't want it to be some surprise at the

25 end of day that we're trying to figure out.
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 1           MR. STRUMWASSER:  Can I just clarify next the

 2 print file?  The print file request was my understanding

 3 that there were provider print files that Mr. Oczkowski

 4 described that were sent to Duncan and not printed.  As a

 5 validation of the number of letters that were supposed to be

 6 printed and weren't printed, we would like to see those

 7 print files.

 8           THE COURT:  Now, those are numbers?

 9           MR. STRUMWASSER:  Until today we thought they were

10 providers.

11           MR. VELKEI:  Just numbers, there are 11272.  And

12 so are you asking for some backup to support how we got the

13 calculation of the 1172 claims?

14           MR. STRUMWASSER:  Well, first of all, let's be

15 clear, the 1172 is a separate new violation.

16           MR. VELKEI:  It is not a separate new violation.

17 It is not alleged in any of your second supplemental

18 accusation.

19           MR. STRUMWASSER:  Because we didn't learn about

20 it.

21           MR. VELKEI:  Well, okay, but it is not a

22 violation.  And it is an alleged violation.  Are you asking

23 do you want the backup to support the number 1,172,

24 Mr. Strumwasser?

25           MR. STRUMWASSER:  Yes.  And I'm specifically asked
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 1 for the print files.  And I, but more fundamentally here, I

 2 thought, until today, there were print files for provider

 3 claims, acknowledgment letters.  And if there weren't,

 4 that's new.  And if there never were print files at all,

 5 then I would like to know that.  If there were print files,

 6 I would like them produced.

 7           MR. VELKEI:  The witness testified in March of

 8 2008 these issues were disclosed to the Department.  Are you

 9 disputing that fact?

10           MR. STRUMWASSER:  Yes.

11           MR. VELKEI:  And, secondly, Mr. Oczkowski made

12 very clear there is not such a thing as print files.  There

13 was an e-mail that sent to him that he would then be able to

14 access certain information.  So I'm happy to provide you

15 with that testimony, Mr. Strumwasser, but why you can't put

16 this in a letter so we have a little bit of clarity and time

17 to think about it, is really beyond me.

18           THE COURT:  Let's take it up Monday morning.

19           MR. STRUMWASSER:  Can I mention the fourth and

20 fifth because I don't know that is going to be much dispute.

21           The fourth was the documents on which the one

22 thousand -- 1,119,599 is based.

23           MR. VELKEI:  Bates number 866922.  There you go.

24           MR. STRUMWASSER:  What?

25           MR. VELKEI:  Bates number 866922.
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 1           MR. STRUMWASSER:  And you represent that is all

 2 the documents on which it is based?

 3           MR. VELKEI:  It is the support that number which

 4 is what you asked for.

 5           MR. STRUMWASSER:  No, I asked for the documents on

 6 which it is based.

 7           THE COURT:  She indicated that she was trying to

 8 replicate what the Department had done and when she did

 9 that, that's what she came up with in replicating.

10           MR. VELKEI:  Right.

11           THE COURT:  So that was her testimony.

12           MR. STRUMWASSER:  Okay.  And then the last

13 category the work papers used at all slide eleven including

14 all the stuff she got for her employment.

15           THE COURT:  For which ones?

16           MR. STRUMWASSER:  Slide eleven.  That is the

17 interest slide.

18           THE COURT:  All right.

19           MR. GEE:  Eleven.

20           MR. STRUMWASSER:  Eleven of 52.

21           THE COURT:  Okay.

22           All right.  We'll go off the record.  We'll return

23 on Monday morning and try and sort this out.

24           MR. STRUMWASSER:  Thank you, your Honor.

25           THE COURT:  Okay.  How many?
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 1     (Whereupon, at 3:40 p.m. the proceedings concluded.)
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 1                  REPORTER'S CERTIFICATE

 2           I, Starr A. Wilson, CSR No. 2462, a Certified

 3 Shorthand Reporter, certify:

 4           That the foregoing proceedings were taken before

 5 me at the time and place therein set forth, at which time

 6 the witness was put under oath by me;

 7           That the testimony of the witness, the questions

 8 propounded, and all objections and statements made at the

 9 time of the examination were recorded stenographically by me

10 and were thereafter transcribed;

11           That the foregoing is a true and correct

12 transcript of my shorthand notes so taken.

13           I further certify that I am not a relative or

14 employee of any attorney of the parties, nor financially

15 interested in the action.

16           I declare under penalty of perjury under the laws

17 of California that the foregoing is true and correct.

18           Dated this tenth day of June, 2010.

19
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 2
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11
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 1 Monday, June 14, 2010                9:04 o'clock a.m.

 2                        ---o0o---

 3                  P R O C E E D I N G S

 4      THE COURT:  This is on the record before the

 5 Insurance Commissioner in the matter of PacifiCare Life

 6 and Health Insurance Company, OAH Case No. 2009061395,

 7 Agency No. UPA 2007-00004.  Today's date is June 14th,

 8 2010 in Oakland.  Counsel are present.

 9      MR. VELKEI:  Ms. Monk is on her way.  She's in a

10 cab.

11      MR. STRUMWASSER:  As is Ms. Rosen.

12      THE COURT:  You're resuming your examination,

13 Mr. Velkei?

14      MR. VELKEI:  Yes, your Honor.

15                      SUSAN BERKEL,

16          called as a witness by the Respondent,

17          having been previously duly sworn, was

18          examined and testified further as

19          hereinafter set forth:

20        DIRECT EXAMINATION BY MR. VELKEI (resumed)

21      MR. VELKEI:  Q.  Good morning, Ms. Berkel.

22      A.  Good morning.

23      Q.  When we broke on Thursday or we ended for the

24 week on Thursday, we were just concluding discussing

25 this first slide in the context of some of the
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 1 corrective actions that were implemented by the company

 2 around the time of the MCE, 2007 MCE.  I'd like to turn

 3 your attention if I can to Page 22 of that slide.  And

 4 can you please explain what's reflected here.

 5      MR. STRUMWASSER:  Do you have an exhibit number?

 6      MR. VELKEI:  5264.

 7      THE COURT:  It is the stack that I couldn't find

 8 last week.

 9      THE WITNESS:  Page 2 and some of the pages that

10 follow are summaries of corrective actions that the

11 company implemented around various categories, all

12 summarized in the headline.  And they tend to be

13 directed toward activity that follows the December 7th,

14 2007 response.

15      MR. VELKEI:  Q.  Okay.  And just so we can put

16 this in context, this particular set of corrective

17 actions is associated with paper claim and secondary

18 document routing?

19      A.  It is.

20      Q.  Are these the issues they were talking about

21 with respect to Lason?

22      A.  Yes.

23      Q.  The first date that appears is March of 2008.

24 Are we to assume from that that there were no efforts

25 made to resolve some of the challenges we've been
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 1 discussing prior to that time?

 2      A.  No.  This particular row is talking about

 3 achieving in, for the three months ended March, a

 4 consistent 95 percent or better score of getting claims

 5 and documents routed to the right place within seven

 6 days of receipt, so seven calendar days.

 7          So when we had the Lason summit in the fall of

 8 2007, one of our new goals was to measure how quickly

 9 we were moving documents into the organization.  And we

10 wanted to achieve that new standard over a three-month

11 time frame.  So the slide is summarizing that.  It

12 doesn't begin to summarize the things that we had done

13 in 2006 and 2007.

14      Q.  Okay.  So focusing, then, and giving a little

15 bit more flavor for the turnaround times, what in

16 particular was achieved in March of 2008?

17      A.  So we talked about things that we had done in

18 2006 and continually looking at our performance.

19 Again, we did the same thing in 2007.  We brought

20 people across the organization.  We made a new to-do

21 list.

22          One of the items on the to-do list was

23 continue to decrease the time we were taking with paper

24 submissions, both claims and documents.  The goal was

25 established to route them within seven days of receipt.
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 1 That means opening the mail, sorting the mail, imaging

 2 the mail and keying the claims, or moving that image

 3 into a DocDNA queue.  And the beginning of the year of

 4 2008, through the first quarter, we achieved that goal

 5 that we established in October of 2007.

 6      Q.  What significance do you ascribe to the three

 7 consecutive months?

 8      A.  That we were achieving consistent performance

 9 at this new standard.

10      Q.  Going down, then, to the next series of rows

11 under the rubric on the date of May 2008, can you

12 explain what this first item is, "Created metric

13 reporting to track and measure timeliness and accuracy

14 performance for Lason front-end cycling process

15 including keying of paper claims"?

16      A.  So this was another iteration of the data we

17 decided to capture for this paper submission process.

18 So we had reports, and we were making another

19 refinement at a more granular level.  Where is the

20 time-taking?  At what stage is it taking the most time?

21          And we also began looking at quality measures

22 and measuring the quality of the keying of the paper

23 claim.

24      Q.  Now, had the company tried to engage the

25 Department of Insurance with regard to some of these
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 1 steps that they were taking or wanted to take?

 2      A.  Well, we described our corrective actions in

 3 the December 7th, response.  We also had meetings with

 4 the Department in the 2008 time frame that updated them

 5 on these efforts.

 6      Q.  Any feedback from the Department?

 7      A.  No.

 8      Q.  Let's talk about the next item, which is

 9 "Enhanced eligibility look-up application trained and

10 rolled out for 100 percent of claims."  What's being

11 referenced there Ms. Berkel?

12      A.  We talked about one of the steps being

13 understanding if the member related to a RIMS engine or

14 an ILIAD engine or a NICE engine.  And then within

15 that, was it an ASO member and went to a certain

16 directory or a PLHIC member that goes to Directory 11?

17          We added additional tools that gave people

18 more resources to match the claim to an eligible

19 member.

20      Q.  Can you describe what those additional tools

21 were?

22      A.  I'm not the expert at that.  So there were

23 other tools within the United organization that

24 maintained eligibility across multiple platforms.  So

25 we connected the Lason process to that.
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 1      Q.  How about, "Reduced document types,

 2 consolidated skill queues, and updated document routing

 3 rules to ensure accurate timely and consistent

 4 routing"?  What's being referenced there?

 5      A.  This is another iteration of, once again,

 6 going through how do we route a document?  Do we need

 7 this many queues?  What are our procedures?

 8          So I don't want to imply that this is the

 9 first time that we've done that.  But once again, in

10 this time frame, we took another hard look, understood

11 the information that we had learned through the process

12 and once again updated our processes.

13      Q.  When you say "Reduced document types," could

14 you just describe with a little bit more specificity

15 what was happening?

16      A.  Just meant we -- instead of having multiple

17 sorts, things that were closely related became a single

18 sort instead of a unique sort.

19      Q.  Was there training associated with this?

20      A.  Yes.

21      Q.  Going on to the next category, "Validated

22 turnaround time reports and associated reporting

23 specifications and process with the DMHC monitor.  No

24 CDI equivalent approach for monitoring or validation,"

25 can you explain what's being referenced there,
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 1 Ms. Berkel?

 2      A.  In our PacifiCare California corrective

 3 actions, we outlined many of these steps.  The

 4 Department of Managed Healthcare had the company engage

 5 a third party to be their on-site representative.  That

 6 monitor worked closely with us from February of 2008

 7 through mid 2008 and did additional procedures on

 8 behalf of the Department of Managed Healthcare to

 9 confirm that these corrective actions had worked as

10 intended.

11          (Whereupon, Ms. Monk entered the

12           courtroom room)

13      MR. VELKEI:  Q.  Did the DMHC assist in providing

14 some of the additional actions that were taken around

15 this time frame that are described in this slide?

16      MR. STRUMWASSER:  Objection, irrelevant.

17      THE COURT:  I'll allow it.  And can the record

18 reflect that Ms. Monk has arrived.

19          If you understand the question.

20      THE WITNESS:  I do.

21      THE COURT:  Go ahead.

22      THE WITNESS:  We had had a draft report from the

23 Department of Managed Healthcare in the summer of 2007

24 and then their official draft report in September 2007

25 and, all throughout the course of their examination,
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 1 from the moment they arrived in early June, had daily,

 2 weekly, frank conversations.  And that dialog and

 3 collaboration led to us beginning changes that they

 4 requested.

 5          So when we were responding to the November

 6 9th, 2007 Department draft report, because the issues

 7 between the two examinations were very, very similar,

 8 we responded that we were completing the same

 9 corrective actions for PLHIC.

10          So we used our conversations with the DMHC as

11 a baseline for PLHIC because we had no conversations

12 with the DOI.

13      Q.  Did you use those conversations as a baseline

14 for the context of these actions we're describing?

15      A.  Yes.

16      Q.  Finally, it says, "Gained DMHC agreement of

17 corrective action success and completion.  No feedback

18 from CDI about this process."  Can you explain what's

19 being reflected here?

20      A.  I'm just saying that the HMO regulator took

21 steps to confirm that our commitments were met, but we

22 haven't had a similar followup by the Department of

23 Insurance.

24      MR. VELKEI:  Okay.  Chuck, if we could turn to the

25 next slide.
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 1      Q.  Ms. Berkel, if you could turn to Page 3.

 2          At a very general level, Ms. Berkel, what's

 3 being reflected in this particular slide?

 4      A.  These two pages, Page 3 and Page 4, summarize

 5 some of the things that we had done with respect to

 6 provider contract accuracy as we loaded from the

 7 network database to RIMS using the EPDE tool.

 8          I start here on Page 3 with some August 2007

 9 activities because these are significant.  And although

10 they precede my response, I just wanted to provide more

11 specific understanding of the things that we were doing

12 in the summer of 2007 to ensure that the interface was

13 working as we intended.

14      Q.  Let's talk then a little bit about that,

15 Ms. Berkel.  So the first -- I'm going to call it the

16 first row, says, "Developed and implemented

17 reconciliation process to compare EPDE data and PLHIC

18 contracts, including prioritizing remediation focusing

19 on items impacting claims payment."  So can you explain

20 what's being referenced there?

21      A.  Well, there's a lot of provider information

22 that's shared through the EPDE process.  Not all of it

23 has anything to do with how a claim would be priced and

24 adjudicated.

25          So for example, if a fax number doesn't feed
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 1 appropriately, doesn't impact claims turnaround time,

 2 doesn't impact claims payment accuracy.  So we were

 3 focusing on understanding the claims impactful fields.

 4 We prioritized those.

 5      Q.  And I'm going reverse order.  Stay focused on

 6 items that didn't impact claims payment accuracy.

 7 Could you discuss those first?

 8      A.  Yes.  So United has a provider identification

 9 number assigned to all of its contracted providers.  It

10 is different than the provider's official federal tax

11 identification number.  So RIMS doesn't use any of that

12 information.  It's fed to RIMS, but it's not part of

13 the pricing process.

14      Q.  So to be clear, this -- this is one of the

15 challenges we were discussing last week, but it

16 wouldn't have an impact on claims processing or

17 accuracy?

18      A.  Right.

19      Q.  Could you explain the other items that are

20 listed in that category?

21      A.  So that the next one is a similar thing.  It's

22 just saying that that provider identification number

23 doesn't correspond to the name.  So oftentimes RIMS

24 will say "Newport Family Medicine," but NDB might say

25 "Newport Family Med."  So those aren't really
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 1 mismatches.

 2      Q.  How about "service address comparison,"

 3 "service phone number comparison"?  What do you mean by

 4 that?

 5      A.  So the service address, again, one system

 6 could say "Street," and another could say "St."  So

 7 service address isn't related to a claims adjudication

 8 pricing.  So whether or not it matched wasn't a

 9 concern.

10      Q.  "Secondary specialty comparison," what does

11 that mean?

12      A.  Well, a physician has a primary service.  And

13 again, their specialty designation on a secondary basis

14 doesn't play into a claim adjudication process.  So as

15 long as their contracted, the specialty is not really

16 relevant.

17      Q.  Is this list under "Items Not Affecting Claims

18 Payment" intended to be a comprehensive list of

19 whatever challenges there were associated with EPDE

20 that did not impact claims payment?

21      A.  No.  These are illustrative.

22      Q.  Was the objective, then, to focus first on the

23 issues that impacted claims handling?

24      A.  Yes.

25      Q.  Are those identified in the other, I guess,
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 1 column labeled "Items Affecting Claims Payment"?

 2      A.  Yes.

 3      Q.  Could you spend a little time discussing those

 4 particular challenges?

 5      A.  Well, we list here "Contract Load

 6 Reconciliation."  That's a very broad way of saying

 7 that we're looking -- do the fee schedule names

 8 correspond?  Do the percentage of billed charges

 9 correspond?  Do the default mechanisms for things that

10 are outside the fee schedule, are those terms the same?

11 So there were steps taken around truly pricing

12 impactful datas between the two systems.

13      Q.  "Primary Specialty Comparison"?

14      A.  So we list their specialty within the Web

15 site.  So we're looking to make sure that the primary

16 specialty is reflected correctly between the two

17 systems.

18      Q.  I think last two categories speak for

19 themselves, "Billing Name Tax Identification Number

20 Comparison" and "Billing Address Comparison."

21          Can we talk now generally about what the

22 reconciliation process was?  What was implemented to

23 effectively reconcile the data?

24      A.  Well, reconciliation at its fundamental level

25 means that, if the EPD interface was sending down a
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 1 thousand changes, that RIMS in fact accepted a thousand

 2 changes.  So the first level is, is the interface

 3 completely accepted?  And if it wasn't accepted, then

 4 within a 24-hour turnaround time, determine whether

 5 those things were necessary to go through.

 6          So sometimes an item would be what we call a

 7 false positive.  And that would go back to my example

 8 of one system spells out the word "street" and another

 9 uses the abbreviation.  We're not going to remediate

10 that one.  It wasn't really different.

11          And to the extent that we learned from that

12 process in the summer of 2007, we were able to

13 continually refine the reports that drove the

14 reconciliation to exclude those false positive

15 differences.

16      Q.  Let me just stop you there.  So if I

17 understand correctly, part of the process was to make

18 sure if 1,000 pieces of data went out of NDB that a

19 thousand pieces of data were accepted by RIMS; is that

20 correct?

21      A.  Yes.  The interface is only sending what

22 changed in NDB that night before.

23      Q.  Were there processes that were put in place to

24 evaluate the accuracy of the information flow, what was

25 sent through the interface?
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 1      A.  Yes.  So in addition to completeness, there

 2 would be a sample of, "Did the change make it to where

 3 we think it should be?"  Yes.

 4          (Ms. Rosen entered the courtroom)

 5      MR. VELKEI:  Q.  Can you explain a little bit more

 6 how that process worked?

 7      A.  You know, I'm not the expert of that.  I

 8 review the reports that go over completeness and

 9 accuracy.  But the day-in-day-out, how people do that,

10 I'm not intimately familiar with.

11      Q.  Maybe spend a little time, if you can, on that

12 reporting process and what information those reports

13 convey.

14      A.  So Mari D'Ambrosi on my team actually assisted

15 Andrew Feng's team in developing these reports so that

16 they would more clearly communicate how many changes

17 were going in a particular -- I actually looked at it

18 on a weekly basis, not a daily basis -- but how many

19 changes were going; how many were accepted; of the ones

20 that weren't accepted, how many were resolved in the

21 24-hour turnaround time; how many of them were false

22 positives.

23          Of those false positives, we began to make a

24 list, "Can we refine the report to ignore them?"  So

25 there are some that we can.  There are some that we
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 1 can't just because of the way the two systems were

 2 built.  So we get a very specific view of this when we

 3 meet with network management on a monthly basis, and we

 4 go over the results of this oversight process.

 5      Q.  Now, you've mentioned that you look at the

 6 report on a weekly basis.  Are there others that look

 7 at it on a daily basis?

 8      A.  Yes.  There's a specific team within the

 9 network management contract loading department that

10 works this on a daily basis.

11      Q.  Would you talk a little bit about the

12 turnaround times.  You mentioned something about a

13 24-hour turnaround time.  What is the expectation with

14 regard to the speed with which this process is

15 implemented?

16      A.  You know, the expectation is -- well, first

17 off, very few reject.  And then secondly, of those that

18 reject, I'm expecting them and the team is expecting

19 themselves to fix those in a day.

20      Q.  Has this proven to be a useful process for the

21 company?

22      A.  Yes, it has.

23      Q.  Were you involved in establishing it?

24      A.  Yes.  I asked for the process.

25      Q.  Moving, then, onto the next, let me ask you,
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 1 just to close the loop, Ms. Berkel --

 2      THE COURT:  Excuse me.  Wait a second.

 3          Mr. Strumwasser, did you want the record to

 4 reflect that Ms. Rosen is here, since he mentioned it?

 5      MR. STRUMWASSER:  I certainly do, but I've found

 6 over the years the reporters are very good at that.

 7 Thank you, your Honor.

 8      MS. ROSEN:  Sorry I was late, your Honor.

 9      THE COURT:  It was no problem.

10          (Discussion off the record)

11      THE COURT:  Thanks.

12      MR. VELKEI:  Q.  In this first row, Ms. Berkel, is

13 there anything else you want to share with the Court

14 with regard to the process that's described there?

15      A.  I just resummarized that the company is doing

16 everything it can to make sure that the data between

17 the network database and RIMS is accurate every day.

18      Q.  Let's turn then, if we can, to the next row.

19 It says, "Enhanced reconciliation reporting process."

20 I think we may have touched on this, but is there

21 anything you want to add to the description that's

22 reflected there?

23      A.  I would just reiterate that that particular

24 row happens every month.  We're continually looking at

25 the policies and procedures.  We're continually looking
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 1 at the reconciliation process because we're in a fluid

 2 business, so provider contracts change, terms change.

 3 And that results in the need to make sure that we're as

 4 current as we can with our business processes.

 5      Q.  Focusing in on the last row, it says,

 6 "Retrained network management contracted staff relating

 7 to contract submission and improved procedures."  Give

 8 a little flavor for what's reflected there.

 9      A.  This is another one where we're continually

10 training our employees on contract submission.  So just

11 to make sure everybody understands, the network

12 management folks have two predominant functions.

13 There's a group of people that negotiate contracts.

14 And there's a group of people that load contracts.

15          This item here is referring to how those that

16 are negotiating actually get them to the people that

17 are loading.  And because people change -- they move

18 jobs; they move companies -- we're continually training

19 our network management staff on how to get a physician

20 agreement in, how to get a hospital contract in, how to

21 get a speech therapist contract in.  They all have

22 different protocols.

23          And to the extent that we're training that

24 group of people on a periodic basis, we have a higher

25 degree of success.  The NDB is going to receive the
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 1 clean and complete contract.

 2      Q.  Is it really that complex a process?

 3      A.  It's extremely complex, yes.

 4      Q.  Turning then, if we can to the next page.

 5          (Mr. Kent entered the courtroom)

 6      THE COURT:  Now we have to have the record reflect

 7 that Mr. Kent arrived.

 8      MR. KENT:  Good morning.

 9      THE WITNESS:  So on Page 4, I've kind of mentioned

10 this.  So in the fall of 2007, we continue to use the

11 data from the reconciliation.  We enhanced what the

12 reconciliation was looking at.  We added other fields

13 to actually get to a better and quicker resolution of

14 which ones of these are false positives, which ones of

15 these are truly issues that are falling out, whether we

16 need to change the interface too so that these don't

17 fall out.  And it's an iterative process that continues

18 today.

19      MR. VELKEI:  Q.  You mentioned something about

20 monthly meetings with network management associated

21 with these issues, around these issues.  Was that

22 correct?

23      A.  I actually meet with network management every

24 week, but there's a different topic.  Once a month, we

25 talk about this process.
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 1      Q.  How many folks are involved in those monthly

 2 discussions?

 3      A.  Well, the meeting, probably invites 20 people.

 4 But I would say that there's a core of us, eight to

 5 twelve people, that are every month meeting on this

 6 topic and reviewing and collaborating.

 7      Q.  What are the objectives of those meetings?

 8      A.  Are we on track?  Is there a better way to do

 9 this?  What happened if we missed the 24-hour

10 turnaround?  Where's our backup plan to that?  Are

11 there other changes coming down with more complex

12 providers that don't, you know -- aren't -- don't work

13 through this process?  And what do we need to do

14 differently to make sure that those providers are

15 loaded correctly?

16      Q.  Focusing, then, on the last item, June 2008,

17 "Implemented a procedure to reconcile records regarding

18 a terminated provider contract after a provider

19 contract terminates."  Can you explain what's being

20 referenced there, Ms. Berkel?

21      A.  Well, at this particular time, we saw an

22 opportunity to more focused, say, "Here's the list of

23 providers that have terminated.  Let's just make sure

24 that that same list is reflected accurately in RIMS."

25 So we added another procedure around the provider
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 1 contract termination to look for completeness of that

 2 information making it to RIMS.

 3      Q.  Since June of 2008, have there been additional

 4 corrections and improvements to these processes, or did

 5 we stop doing any kind of work after June 2008?

 6      A.  Through July 2008 and forward, we continued to

 7 make changes to our business practices in this arena to

 8 ensure that RIMS is receiving accurate contract

 9 information.  I stopped at this time because I was just

10 reflecting what we had shared with the Department.

11      Q.  Let's turn then, if we can, to the next page

12 and the next subject matter.

13          "Retroactive Contracts, Corrective Actions."

14 What's being reflected there Ms. Berkel?

15      A.  So Page 5 is a summary of items that we worked

16 on after the December 7th response to the Department of

17 Insurance.  And this is generally taking activity that

18 the company had been doing all along with respect to

19 retroactivity and contract retroactivity but dedicating

20 teams within the contract loading organization and the

21 claims payment -- the transaction team, solely

22 dedicated to projects related to contract

23 retroactivity.

24      Q.  Focus now on the first piece, which is,

25 December 1st, 2007, "Implemented plan to monitor
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 1 retroactive provider contract loads, December 1st, 2007

 2 and forward, including a variety of items."  Can you

 3 discuss with some specificity what's reflected there?

 4      A.  So we saw from other e-mails in the 2006 and

 5 2000 (sic) time frame that the company is, on its own,

 6 reworking claims for contract retroactivity.

 7          This particular item here is becoming very

 8 formal and official with who is going to have that

 9 responsibility on a daily basis.  So working with our

10 contract loading teams, we developed official

11 definitions of retroactivity.  We tried to make sure

12 that we were very clear:  "This one can be loaded

13 prospectively."  "This one, the provider insisted had

14 to have the effective date that was signed."

15          So we worked toward, "How can we do everything

16 we can to make a contract prospective?"  And I want to

17 just be clear here that this retroactivity is not -- is

18 everything.  It's renewing retroactivity, which in our

19 industry is extremely common, as well as new

20 contracts -- we've never had the provider before --

21 where we have more flexibility in adding the provider

22 on a prospective basis.

23      Q.  Let me ask you, when we talked about this

24 subject -- I think it was Wednesday of last week -- and

25 I asked, had the company done anything wrong in your
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 1 opinion around retroactive contracts, I recall your

 2 testimony being "no."  If that's the case, then why is

 3 there a need to implement this kind of formal

 4 corrective action process?  Why was the company doing

 5 that?

 6      A.  Well, we were doing that because we needed to

 7 be more official, more formal in our tracking of this.

 8 I actually wanted to use the data.  And so the last

 9 thing here is, "Maintain documentation of

10 self-initiated claims processing for retroactive

11 contracts."

12          I wanted to have a specific way of

13 understanding the impact this was having on our

14 business and measure that and track it uniformly for

15 NICE, ILIAD, and RIMS.  So in the past, prior to this

16 particular effort and iteration around contract

17 retroactivity, the spreadsheets we used varied.  How we

18 ran the reports varied.

19          The report running captured more claims than

20 the transaction organization actually needed to look

21 at.  So there was many opportunities for efficiency,

22 standardization, and simplification.  And that's what

23 we're doing here.

24      Q.  How was that process designed?

25      A.  How?  Well, you know many, many, people were
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 1 brought into a room, and we brainstormed and put on

 2 white boards, "Here's how it could better work.  Here

 3 is what the approval process should be.  Here's how the

 4 form should look.  This is what -- the daily

 5 interaction between the claims project management team

 6 and the contract loading team.  Here's how we're going

 7 to work through capturing these contracts."

 8      Q.  Was that just folks in your department, or did

 9 this cross other departments as well?

10      A.  Numerous contract loading teams, the claims

11 project management team of operations, training people

12 that would help document the policies and procedures,

13 Six Sigma resources, and my team.

14      Q.  Any input from the CDI with regard to this

15 process?

16      A.  No.

17      Q.  Any desire expressed to have input into this

18 process?

19      A.  No.

20      Q.  Going then, to the next row, which says,

21 February 15th, 2008, "Updated policy and procedure,

22 related to contract load tracking and rework initiation

23 policies," can you explain that in a little more

24 detail?

25      A.  That's just a published date of an updated
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 1 policy and procedure that we had been working on in the

 2 fall of 2007.  We had many, many versions.  And we

 3 said, pencils down, we now have a February 15th, 2008

 4 version, which has changed since then as well.  But

 5 that was a milestone.

 6      Q.  Going on to the next category, March 11, 2008,

 7 "Confirmed analysis of impact on PLHIC from CTN

 8 termination and reworked with interest claims that had

 9 previously and missed," can you explain what's going on

10 there?

11      A.  Yes.  We had received from Elena McFann a

12 listing of physician contracts and their load dates and

13 effective dates.  So we had Kiran Dubashi, who is a

14 long time PacifiCare data expert, look through that

15 listing of providers.  And I want to say we saw that

16 number on one of the slides last week, about 10,500

17 physicians in that time frame from 1/1/06 to I think at

18 the time it was a February 28th, listing, through 2008.

19          And she narrowed that list down to those that

20 were retroactive.  Then she went to the RIMS engine,

21 Directory 11 for PLHIC, and she said, "How many of

22 those providers have no claims?"  And we found many,

23 many of them.  I can't remember the number off the top

24 of my head but more than 6,000 providers had zero

25 claims with PLHIC.
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 1          And that left us with a subset that did have

 2 claims.  And we ran the claims for those providers, and

 3 we found that we didn't have all of the claims

 4 reprocessed.  So we sent the list to Lois, and we said,

 5 "Please take one more look and see which of these

 6 claims may have reworked."

 7          And Lois and her team reworked those claims if

 8 in fact the allowed amount was different.

 9      Q.  Going on to the next entry, April 2008,

10 "Commenced hiring additional employees to assist in

11 remediation efforts for PacifiCare contracting," what

12 were the number of employees, and what were they

13 designed to do?  What were they hired to do?

14      A.  Well, this reference here is referring to our

15 claims project management team.  So we established a

16 team in our Cypress location managed by an ops person

17 who work exclusively on claims projects.  And that

18 includes these retroactive project contracts.

19          The team today, you know, I would estimate

20 that there are at least 20 people.  I might be

21 underestimating that.  And they're not dedicated

22 exclusively to PLHIC.  This is a PacifiCare,

23 all-ten-legal-company effort.

24      Q.  Now, did PacifiCare-United stop doing anything

25 associated with the retroactive contracts after April
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 1 of 2008?

 2      A.  No.  So I -- Jane Knous and I meet with the

 3 claims project management team on a monthly basis.  And

 4 depending on initiatives that we have underway, we may

 5 even have an additional meeting dedicated to that new

 6 initiative off cycle.  So there are a number of changes

 7 that we've made in this arena as we've worked to use

 8 that data to minimize retroactivity and claims defects

 9 that are coming through on a project basis.

10      Q.  What, then, was the intention in capturing

11 specific information, Ms. Berkel?

12      A.  These are items that we had shared with the

13 Department in the winter and spring of 2008.

14      Q.  Could we turn then to the next slide in order.

15 This is dealing with physician contract submission

16 management.  Can you describe generally what that

17 subject matter encompasses?

18      A.  Well, in our December 7th response to the DOI

19 and their concern that we were not appropriately

20 tracking all of our correspondence with providers

21 around incomplete contracts, Elena McFann and other

22 members of the network contracting team developed

23 specific reporting for California providers, California

24 physicians, new and renewing, that tracked how we were

25 intaking these items.



7770

 1          If a contract was initially clean and

 2 complete, if it wasn't, the date that we sent the

 3 provider a standard letter -- she developed a form, and

 4 it said, "Here are the things we're missing."  And

 5 somebody could just check that we needed the W-9 or we

 6 needed something else.  It was clear.

 7          And that allowed us to understand on a daily

 8 basis how many are awaiting load, how many are out with

 9 providers waiting additional information, how many got

10 loaded today, and what our turnaround time was for

11 physician contract loading.

12      Q.  Can we -- I'd like to focus, if we can,

13 Ms. Berkel on your initial statement in the answer that

14 the Department was concerned that PacifiCare -- I

15 believe this is what you said -- was not appropriately

16 tracking all of our correspondence to providers around

17 incomplete contracts.  What do you mean by that?  What

18 was the concern that was being expressed by the

19 Department?

20      A.  The November 9th letter says, "We asked you to

21 provide your back-and-forth communication when

22 providers sent in a contract that wasn't fully

23 completed" -- maybe they didn't sign it; maybe they

24 didn't send in their W-9 tax identification form.

25      Q.  So was this focused around the company's
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 1 contention that more than 40 percent of the contracts

 2 they received were not complete from the providers?

 3      A.  Yes.

 4      Q.  Okay.  And was the effort here to just get

 5 greater visibility around and tracking of those

 6 communications?

 7      A.  Absolutely.

 8      Q.  Okay.  Focusing then on just the first entry,

 9 which is January 25th, 2008, what's being reflected

10 there, Ms. Berkel?

11      A.  Now, that we have new -- we have a new form

12 for incomplete document, Elena and team, contract

13 loading team, made sure that the people negotiating

14 contracts and receiving them back as well as the team

15 just receiving and opening the mail in this regard knew

16 how to initiate those forms.

17      Q.  Going on, then, to the next entry, "Enhance

18 the provider contract tracking database to capture more

19 details related to provider contract data."

20      A.  So we had mechanisms for understanding how

21 many physician contracts were being received and

22 loaded.  But now --

23      Q.  I'm sorry.  I didn't mean to stop you -- I did

24 mean to stop you.  Forgive me for interrupting.  But if

25 we could just talk about what those mechanisms were
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 1 that were in place and, in particular, the provider

 2 contract tracking database prior to these end

 3 enhancements being made.

 4      A.  Well, it tracked provider name, date we got

 5 it, what the effective date was, you know, when it was

 6 loaded, various other elements.  I'm sure there are

 7 more than that.

 8      Q.  Okay.  What were, then, the enhancements that

 9 were made in connection with it during this period of

10 time?

11      A.  Was the initial receipt clean and complete?

12 Yes?  No?  If no, what was the date of the letter?

13 What was the item that was missing?  Perhaps the

14 document itself is clean and complete, but the

15 physician has not completed the credentialing process.

16 So it would indicate that we were waiting on

17 credentialing information before loading the contract.

18      Q.  What about, "Database enhancements tested and

19 complete"?  What do you mean by that?

20      A.  Just that the fields that were added worked as

21 we expected.  So that they could be -- that we could

22 summarize off those fields.

23      Q.  Got it.  And then finally, just to close the

24 loop on this particular slide, "Implemented

25 communication tools to request missing data elements
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 1 from providers."  Could you describe what those tools,

 2 communication tools, were?

 3      A.  They refer to the items above.  It was just

 4 the start date of these processes was February 1st,

 5 2008.

 6      Q.  And then revision of the provider contract

 7 tracking process.

 8      A.  That's updating the flow chart, updating the

 9 policies and procedures, any job aids.

10      Q.  Did we stop looking at these issues as of

11 February 1st, 2008?

12      A.  No.

13      Q.  We continue to do so?

14      A.  Yes.

15      Q.  I'd like to turn to the next slide, which is a

16 discussion of focused audits.  There's been some

17 discussion of this concept throughout your testimony,

18 Ms. Berkel, so I'd like to now capture this process in

19 a context specifically to PLHIC.  So what were the

20 focused audits and how were they applied specifically

21 to PLHIC?

22      A.  So we talked about, last week, in various

23 circumstances it makes sense to take a

24 claims-payment-accuracy view on a specific type of

25 claim issue.
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 1          So for PLHIC, we applied three focused

 2 audits: interest underpayment -- and the reason I've

 3 use "underpayment" here is because I've told the

 4 examiners, if there's any doubt pick the earliest

 5 received date and work through interest on that basis,

 6 just to be as conservative as we can be.

 7          We also adopted a focused audit for

 8 preexisting condition claims and a focused audit on

 9 provider dispute resolution claims.

10          So there's a set of claims sampled every

11 week, 40 for interest and I believe the other ones are

12 50.  Sometimes the pre-ex doesn't hit 50 in a week, so

13 it's whatever is happening.

14          The quality team, which is separate from the

15 transaction team, reviews them in accordance with a set

16 of audit steps.  And findings of those audits are

17 shared with the team that is working those claims,

18 shared with the examiner that adjudicated that claim.

19 The examiner has a chance to respond and rebut, if

20 necessary.  But the circle of communication using these

21 focused audits, the goal is to improve our performance.

22      Q.  The statement made in this slide is that this

23 process was modeled after the DMHC corrective action

24 plans.  Can you speak to that issue?

25      A.  So we had many conversations with the
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 1 Department of Managed Healthcare around late-paid

 2 claims with interest accuracy and provider dispute

 3 resolution.  So it was a corrective action that the HMO

 4 regulator supported.  So in the absence of a specific

 5 request from the Department of Insurance, we just took

 6 and modeled our corrective actions based on our HMO

 7 responses.

 8      Q.  Did the Department of Insurance express any

 9 interest in being involved in designing this process?

10      A.  No.

11      Q.  Was there ever any interest expressed by the

12 Department in the results of these sample focused

13 audits?

14      A.  I don't remember if we shared any of this --

15 the results.  But we might have in the course of spring

16 of 2008.

17      Q.  The fact that the Department provided no input

18 into this process, did you find that consistent in your

19 experience in dealing with regulators, consistent with

20 the approach regulators will take?

21      A.  Well, my experience of an auditor and my

22 experience with the Texas DOI and the DMHC is they're

23 very interested in ensuring that the corrective actions

24 are implemented as expected.

25      Q.  Just to close the loop on this particular
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 1 slide, "Four full-time employees dedicated only to

 2 focused audits," what's being referenced there,

 3 Ms. Berkel?

 4      A.  Well, part of the fulfilling this focused

 5 audit meant that we hired four more people on our

 6 quality team.  And they just do these audits on a

 7 weekly basis.  It is a significant investment in time

 8 to examine all of the steps that we examine in these

 9 quality audits.  So we took additional resources, and

10 we applied them willingly.

11      Q.  Focusing then on the resources, have you had

12 an opportunity to evaluate the number of resources,

13 sort of the dollars spent in trying to undertake these

14 kinds of actions?

15      A.  Yes, I have.

16      Q.  Can you estimate what that cost has been to

17 PLHIC in connection with the focused audits and the

18 corrective actions and some of the other things that

19 we've talked about?

20      A.  Yes.  So we conservatively estimate, meaning

21 it's probably the minimum range, that we've spent

22 $6 million supporting California DOI efforts on behalf

23 of PLHIC from the beginning of 2007, as we were working

24 through the initial meetings and the California Medical

25 Association complaints, even through today, as we're
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 1 supporting a 2009 California DOI examination of PLHIC.

 2      Q.  Let's talk a little bit about how you

 3 calculated that estimate.  What was the process you

 4 utilized to come up with that estimate of $6 million?

 5      A.  We asked the leaders of all of the teams that

 6 work on items that impact PLHIC.  So our network

 7 management teams, our contract loading teams our claims

 8 project management team, the dedicated team that we

 9 have for these focused audits -- we took a

10 cross-functional view of all of the things that we had

11 done to work through these corrective actions for

12 PLHIC, and we asked them, "Who are these people?  What

13 grade level are they?  What is the average salary?"

14          And we quantified -- we had an analyst on my

15 team quantify their time related to PLHIC.

16      Q.  Does this estimate include the costs that were

17 billed by the Department in connection with the 2007

18 MCE?

19      A.  If we had been billed, yes.

20      Q.  Are we including our costs of running the

21 business in this estimate?

22      A.  No.

23      Q.  How do you know that, Ms. Berkel?

24      A.  So we've only looked at the incremental

25 effort, like this example here, where we specifically
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 1 added FTEs as a result of our corrective action

 2 commitments.  But we haven't added in the time of

 3 people that are just day-in-day-out loading contracts,

 4 paying claims, negotiating new contracts, et cetera.

 5      Q.  Just to close the loop, and you may have

 6 already answered this question, but why in your opinion

 7 is this a conservative estimate?

 8      A.  Well, I didn't add in things like the cost of

 9 sending a provider acknowledgment letter, which I think

10 is not required, but it certainly costs time, people,

11 postage, printing envelopes.  And I didn't try to

12 quantify those items.

13      Q.  I'd like to switch gears, if we can, and talk

14 about your December 7th response to the draft public

15 report for the 2007 MCE.  I'm going to provide you a

16 copy of what's already been entered into evidence as

17 Exhibit 117.

18          Ms. Berkel, why don't you take a moment to

19 look that over, let me know when you're done.

20      THE WITNESS:  Okay.

21      MR. VELKEI:  Q.  Do you recognize Exhibit 117,

22 Ms. Berkel?

23      A.  I do.

24      Q.  Can you tell us what that is?

25      A.  This is the response to the November 9th, 2007
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 1 California DOI public report.

 2      Q.  At the time you prepared this response, what

 3 was your understanding of the distinction between the

 4 confidential and the public report?

 5      A.  The public report referred to a specific

 6 statute that was different than the confidential

 7 report.

 8      Q.  Do you know which statute that is?

 9      A.  790.03.

10      Q.  In terms of that particular statute, how many

11 alleged violations of that statute did the Department

12 assert at the time you prepared this response?

13      A.  The November 9th, 2007 public report alleged

14 90 violations.

15      Q.  In total?

16      A.  Yes.

17      Q.  If you can, if you could turn to Page 6 of the

18 response.  If we could just go to "Company Response."

19          Do you recognize this language, Ms. Berkel?

20      A.  I do.

21      Q.  Were you involved in preparing this particular

22 piece of the response?

23      A.  Yes.

24      Q.  And focusing your attention on the first row,

25 which is labeled A, and it says, "Number of instances:
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 1 12."  "Response:  Agree."  When you made the response

 2 "agree," what did you intend by that response?

 3      A.  I intended that we were agreeing with those 12

 4 instances referred to in A.

 5      Q.  Now, the company's response then goes on,

 6 then, to say, "The company failed to adopt and

 7 implement reasonable standards for the prompt

 8 investigation and processing of claims arising under

 9 its insurance policies."

10          Are you agreeing, Ms. Berkel, that as a

11 general business practice, the company had failed to

12 adopt such standards?

13      A.  Absolutely not.  I'm reiterating under No. 1

14 what the Department of Insurance was alleging.  But I

15 go on to explain in this scenario here that the -- and

16 this is with respect to paying claims within 30 working

17 days.  I provide additional context.

18          And last week we talked about, in my opinion,

19 the company met overall paying claims within 30 working

20 days.  And so I'm just providing some framework of

21 response here by reiterating what the Department

22 alleged.

23      Q.  If you could be more specific, what was the

24 reason of including the language, "Of all claims in the

25 examination period, the company paid approximately 3.7
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 1 after 30 working days"?

 2      A.  Well, the -- you know, it appears to me that

 3 the Department is expecting zero.  And I don't think

 4 any carrier achieves that.  I believe that, when you're

 5 evaluating an entire universe of paid claims including

 6 rework claims, you're going to see some of them paid

 7 beyond 30 working days.

 8          And in this particular time frame, we were

 9 doing everything we can to work claims and get them

10 right.

11      Q.  In focusing on this -- well, let me ask a

12 little differently.

13          Is there anything else in this response,

14 including both A and B, that supports your view that

15 you were only being specific to this specific

16 "violations, instances alleged," as opposed to making a

17 more general statement about the company's business

18 practices?

19      A.  Yes, because in B I disagree that we failed to

20 adopt and implement reasonable standards for the prompt

21 investigation and processing of claims with respect to

22 the seven listed in B.

23          So I'm not making a general statement.  I'm

24 specifically reviewing the 19 that the Department had

25 put in its report and talking to those instances.
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 1      Q.  Did you take that same approach with regard to

 2 the rest of this response?

 3      A.  Yes, that that format and that approach is

 4 throughout this document.

 5      Q.  Does PacifiCare-United in fact adopt and

 6 implement reasonable standards for the prompt

 7 investigation and processing of claims arising under

 8 its policy policies?

 9      A.  Yes, we do, absolutely.  Last week I talked

10 about many of the metrics.  And in all of those things

11 that we reviewed, we were over the expected performance

12 by any measure that we looked at last week -- claims

13 payment timeliness, underpayment claims payment

14 accuracy, dollar accuracy.  We have reasonable

15 standards for the prompt investigation and processing

16 of claims.

17      Q.  Ms. Berkel, switching gears to talk generally

18 about some of the documents that we've seen in the

19 context of these proceedings, we've seen documents by

20 you reportedly criticizing certain aspects of

21 operations.  Why were these -- why are we seeing these

22 documents?  What are the points of them, Ms. Berkel?

23      A.  That's my role.  So the operations integration

24 team is not focused on any activity that is

25 day-in-day-out transactions.  We're only focused on
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 1 opportunities to improve our performance.  So my

 2 documents provide a number of lists of things that

 3 we're working on and working through in the objective

 4 of improving our performance.

 5      Q.  Isn't it fair to infer from those documents

 6 that there were very serious problems that the company

 7 was facing at the time?

 8      A.  I wouldn't make that inference at all.  I

 9 don't think that's fair.

10      Q.  Why not?  Why not?

11      A.  So the organization at that time was trying to

12 understand the performance of the Pacific region and

13 trying to understand why we had the California Medical

14 Association instigating two regulators to come take a

15 look at our performance.  And so many of these

16 documents are focused on explaining a chronology of

17 where we are in the summer of 2007, when the region is

18 off its membership goals and off its profit targets for

19 2007.

20      Q.  But sort of focusing on the documents that

21 talk about operational issues at the time, should we

22 infer from that there were serious problems at the

23 time?  Or put differently, can you put those in a

24 little better perspective for us as you sit here today?

25      A.  So we've talked about the Care Trust Network
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 1 transition, which was a one-time unprecedented addition

 2 of physicians to the California network for the benefit

 3 of all of the members United serves.  And that

 4 particular transition meant we adopted new processes

 5 for loading contracts to RIMS, and we had challenges as

 6 we implemented new tools.

 7          But I wouldn't say that we had serious

 8 problems.  As was reflected in the quality measures, we

 9 continued to pay claims timely and pay claims

10 accurately.

11      Q.  So is it your testimony that, looking at those

12 metrics sort of at a company-wide level that these

13 issues were not material in the greater scheme of

14 things?

15      A.  Yes.

16      Q.  Can you explain that a little bit more?

17      A.  Well, we paid claims timely; we paid claims

18 accurately.  When you look at the entire data provided

19 to the Department of Insurance, we're in compliance.

20      Q.  In saying that you were in compliance,

21 Ms. Berkel, does that mean to say that you're ignoring

22 that there were in fact challenges during this period

23 of time?

24      A.  No.  I and others -- no one was ignoring

25 anything.  We were always doing the right thing.  We
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 1 were working hard to implement changes to our business,

 2 give us more visibility to our performance.  And we

 3 were continually increasing the level of performance we

 4 achieved.

 5      Q.  Put differently, can you quantify the

 6 magnitude of the impact of these challenges on PLHIC

 7 claims handling?  And I'm not looking for a specific

 8 number.  But generally speaking, can you put it in

 9 context for the Court?  What were the magnitude of

10 these issues when compared to the overall metrics of

11 how PLHIC was performing?

12      A.  Well, when you look at the number of claims

13 that are paid within the 30 working days -- and that

14 measure includes all of the claims we were voluntarily

15 reworking well before any regulator knocked on our

16 door -- you can see that they were very, very small.

17      Q.  Now, focusing on some of the documents that

18 we've seen or may see in the course of the next hour or

19 so, were you always 100 percent in favor of all the

20 business decisions United was making at the time?

21      A.  No, I wasn't.

22      Q.  Did you agree, Ms. Berkel, with the strategy

23 that the company was taking -- let's focus on the

24 summer of 2007 -- with regard to HMO?

25      A.  No, I wasn't in favor of moving away from the



7786

 1 NICE engine.  And in the fall of 2006, I took a

 2 leadership role on the capitation engine that was being

 3 built.

 4          In January 2007, they asked me to take a

 5 business sponsor role for migration off of NICE.  And

 6 in the summer of 2007, that was officially part of my

 7 role within the operations integration team.  I

 8 disagreed that the HMO business should be migrated.

 9      Q.  Were you frustrated -- focusing on that summer

10 of 2007, would it be fair to characterize you as

11 frustrated with the approach that United was taking on

12 HMO?

13      A.  Yes, that's very fair.

14      Q.  Did you find the United employees to be

15 capable?

16      A.  Yes, I do find them very capable.

17      Q.  So what, then, was the problem with regard HMO

18 in your opinion?

19      A.  HMO, especially the way PacifiCare contracted

20 with its HMO network, is very complex.  And I think

21 last week I talked about United having prior

22 acquisitions of HMO.  And I called them the vanilla

23 HMOs and that PacifiCare was the Rocky Road of HMOs

24 because there were a lot of ingredients to it that

25 United never had to experience before.
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 1          So the teams that I'm educating on California

 2 HMO, IT, network, contract loading, claims, medical

 3 management, I'm spending a lot of time helping people

 4 understand PacifiCare's HMO and getting them up to

 5 speed with those complexities.

 6      Q.  We spent about a half an hour, I think it was

 7 either Tuesday or Wednesday, talking about the life of

 8 a PPO claim.  If it took us a half an hour to explain

 9 the life of a PPO claim, how long would it take to do

10 that on the HMO side?

11      A.  Well, even just going through basics of HMO, I

12 would spend three to four more times than we did on

13 PPO.  There are additional flow chart pages that don't

14 relate at all to PPO like division of financial

15 responsibilities, whose risk is this claim.  We didn't

16 talk about that at all in the adjudication of PPO.  We

17 said, "Is the member eligible?  Is the benefit

18 covered?"

19          Well, there's the third step of, okay, the

20 member is eligible, the benefit is covered.  The third

21 step is, "Who has the financial risk for that claim?"

22 That in and of itself is probably two pages of flow

23 chart.

24      Q.  Please continue.  I'm sorry.

25      A.  HMO also has rules about where the service can
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 1 be provided.  The primary care physician gets to direct

 2 any kind of referral.  So there are complexities with

 3 HMO claims payment relating to the authorization of

 4 that service outside of the PCP's office.

 5      Q.  We talked a little bit about migration, the

 6 concerns associated with the migration of the platform

 7 to United.  Did you have other concerns in the summer

 8 of 2007 related to the HMO product beyond just the

 9 migration of it?

10      A.  Well, related to that, I had concerns about

11 how are we educating our sales force?  How are we

12 marketing these products?  I absolutely expected that

13 we would be growing HMO, and that was not where we were

14 in the summer of 2007.

15      Q.  Now, in the summer of 2007, Ms. Berkel, did

16 you communicate your frustrations to upper management?

17      A.  I did.

18      Q.  Did you do so in writing?

19      A.  I did.

20      Q.  Was upper management looking for a frank

21 perspective from you?

22      A.  Yes.

23      Q.  Is that part of the reason why you were

24 appointed to the position?

25      A.  Yes.
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 1      Q.  Now, before we talk about a few documents, one

 2 of which has already been admitted into evidence, did

 3 you have the same concerns at the time around the

 4 company's approach on a PPO product?

 5      A.  No, I didn't.  In the summer of 2007, we had

 6 been selling PPO product on the United platform under

 7 UHIC license for more than a year.  There was no plans

 8 in the summer of 2007 to put PLHIC onto RIMS -- or onto

 9 United platform.

10      Q.  Do you mean to say, then, that there were no

11 challenges associated with the product, the PPO

12 product, at the time?

13      A.  No.  Really what I meant was, I'm explaining

14 my role and responsibility now.  I need to migrate NICE

15 to something else.  And I need, as part of the

16 management team of the Pacific region, to figure out

17 how we're going to grow our business.

18          And remember what PacifiCare brought to United

19 was 95 percent HMO membership and 5 percent all other.

20 So I'm focused on the business.

21      Q.  I'd like to turn your attention to a document

22 that's been entered into evidence as Exhibit 455.

23          Let me know when you've had a chance to look

24 through that.

25      THE COURT:  Can we take a very quick break?
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 1      MR. VELKEI:  Absolutely.  Make this the morning

 2 break?

 3      THE COURT:  Do you want to?  It's kind of early.

 4      MR. VELKEI:  Just do a two-minute break then.

 5          Your Honor, in terms of the sequence, maybe

 6 what we do after we take this first break, just finish

 7 this document then take the morning break.

 8      THE COURT:  Okay.

 9          (Recess taken)

10      MR. VELKEI:  Q.  Ms. Berkel, that has been entered

11 into evidence as Exhibit 455 by the Department of

12 Insurance, and it relates to work force turnover.

13 First of all, do you recognize this document?

14      A.  I do.

15      Q.  What prompted you to prepare it?

16      A.  Well, I was curious to know how many employees

17 of PacifiCare were no longer with the organization in

18 April 2007 -- so 16 months of ownership -- because when

19 I was looking around, I was thinking how were we going

20 to specifically document all of the requirements HMO

21 has on a new platform or, in fact, multiple platforms

22 within our organization?  How are we going to get that

23 knowledge on paper and be successful in our migration

24 off of NICE?

25      Q.  Are you telling me, Ms. Berkel, that this
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 1 document wasn't directed at staffing issues with

 2 respect to PLHIC and PPO?

 3      A.  That's right.  It was directed at HMO.

 4      Q.  Now, my concern, my question, my follow-up

 5 question in that regard is, if we focus on the very

 6 last paragraph of your cover e-mail, it states, "My

 7 overall concern is that, with no significant migration

 8 completed, we have lost substantial historical

 9 knowledge across all segments, states, and functions."

10          Wouldn't that include PLHIC and PPO?

11      A.  So, no, I'm not focused on PPO at all.  I'm

12 talking about migration.  There are no migration plans

13 for PLHIC.  There are migration plans for eight HMO

14 legal companies.  And the organization is thinking that

15 commercial HMO will go to United platform and that

16 Medicare HMO will go to a different platform.

17          So I'm educating the organization that that's

18 two substantial transactions.  And I'm taking a look at

19 what has happened from a turnover perspective to know,

20 "Do we even have the expertise in HMO left?"  So my

21 focus here is HMO migration.

22      Q.  What was your objective ultimately in

23 providing this information to the organization?

24      A.  Well, I wanted to understand how this compared

25 with United as a whole because there were a lot of
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 1 changes in our business at this time.  And I learned

 2 through this process that the PacifiCare turnover was

 3 only slightly higher than UnitedHealth Group had

 4 experienced in total so, you know, was not an

 5 unexpected amount of change in that time frame.

 6          I also wanted to have a conversation with my

 7 boss at the time, Dirk McMahon, and my IT partner, Ed

 8 Skopas, about how we would actually get to a migration,

 9 perhaps two migrations with this kind of change in

10 knowledge.

11      MR. VELKEI:  I think this is a perfect time to

12 take a break.

13      THE COURT:  Okay.

14      MR. VELKEI:  Thank you.

15          (Recess taken)

16      MR. VELKEI:  Q.  Ms. Berkel, we spent some time

17 before the break talking about Exhibit 455 and sort of

18 your thoughts with respect to the HMO platform.  Was

19 this the only such memo you prepared on the subject of

20 HMO?

21      A.  No.

22      MR. VELKEI:  I'd like to mark as Exhibit 5265 a

23 document from Ms. Berkel to a number of individuals

24 listed on the distribution list dated July 6th, 2007,

25 "Subject:  Berkel input to board presentation.
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 1      THE COURT:  This is already a document --

 2      MR. VELKEI:  I don't believe so, your Honor.  I

 3 think this is a new exhibit.  My records show it's a

 4 new exhibit.

 5      THE COURT:  You were right about 5265.  It's an

 6 interoffice memo with a top date of July 6, 2007.

 7          (Respondent's Exhibit 5265 PAC191938

 8           marked for identification)

 9      MR. VELKEI:  Q.  Ms. Berkel, if you would take a

10 minute to look at this document, let me know when

11 you're done.  My first question is simply do you

12 recognize 5265?

13      A.  I do.

14      Q.  Can you explain what 5265 is, Ms. Berkel?

15      A.  Yes.  It's a summary of the things that were

16 part of our integration and timeline being from the

17 summer of 2005 to the summer of 2007.

18      Q.  What prompted you to prepare it?

19      A.  My boss, Dirk McMahon, asked for a summary of

20 the things that we were facing in the summer of 2007.

21 And so this was one of the things that I prepared for

22 him.

23      Q.  What, in your opinion, was the focus of this

24 document?

25      A.  Well, at the time, the Pacific region was not
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 1 meeting its membership expectations and was not meeting

 2 its profitability expectations.  And we had both the

 3 DOI and the DMHC performing non-routine examinations at

 4 the time.

 5          And I was facing a pretty complex claims

 6 migration, perhaps two -- one for commercial and one

 7 for HMO.  So basically, I was just summarizing all the

 8 things that had happened in a two-year time frame that

 9 led to where our performance was at this time.

10      Q.  Was your focus at the time you prepared this

11 on HMO, PPO?  Where was the focus of this document, if

12 you can characterize it in that fashion?

13      A.  I was focused on where PacifiCare's business

14 was, which was our HMO, both commercial and Medicare

15 products, and our direction with our HMO and our

16 variation in financial and membership performance from

17 an HMO perspective.  That was 95 percent of our

18 business.

19      Q.  Is there information that impacted PLHIC in

20 this document as well?

21      A.  Yes.  This was not meant to be -- it was

22 everything could I think of at the time.

23      Q.  Now, Ms. Berkel --

24      A.  Including PLHIC.

25      Q.  Prior to today, I've had an opportunity look
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 1 at this document.  There's some pretty strong language

 2 in here.  Can you explain to me why there is such

 3 strange language and what was going on?

 4      A.  Well, the language is strong because that's

 5 kind of the nature of who I am.  I'm just going to tell

 6 it like it is.

 7          And Dirk asked for a frank assessment.  I'm

 8 frustrated.  I'm completely frustrated at this time

 9 because I thought we would be growing HMO in the state

10 of California because now we have the entire

11 UnitedHealth Group sales force being able to sell

12 products, being able to sell our California products.

13 And we're still heading down a path of making change to

14 HMO which I didn't agree with.

15      Q.  Now, were you looking for a positive outcome

16 ultimately?

17      A.  Yes.  You know, I was expecting to have

18 additional dialogues with him.  I'd only been reporting

19 to him for a month.  And he, you know, had a key

20 influence with the decisions we were making about

21 migration.  So this was a beginning of a dialog now

22 that I was reporting to him.

23      Q.  Why was this document prepared in July of

24 2007?

25      A.  Well, that was my job at the time.
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 1      Q.  And where are the conclusions in this document

 2 reflected?  Where are they located?

 3      A.  The summaries are on Page 2 and 3 of this

 4 document.

 5      Q.  And in particular, Ms. Berkel -- I don't want

 6 to waste the Court's time going through this entire

 7 document.  I'd like to focus for now, if we can, on the

 8 actual two pages of conclusions.  Can you identify

 9 where in those two pages of conclusions there's any

10 PLHIC impact?

11      A.  There's a section called "Going In Positions."

12 And the second bullet in that section discusses the

13 Care Trust Network transition.

14      MR. VELKEI:  Mr. Chuck, if can you turn to Page 2

15 and just -- the "Going In Positions."  Thanks.

16      Q.  What's being reflected in this piece of the

17 document, Ms. Berkel?

18      A.  I'm summarizing the Care Trust Network

19 transition and reminding everyone that what we thought

20 they were going to have a whole year to accomplish, we

21 had 180 days instead.  So that had an impact in the

22 California marketplace.

23          The fact that providers were contracted under

24 federal direction not to use the Care Trust Network

25 rate, we frustrated providers.  And that resulted in
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 1 the California Medical Association going on the

 2 offensive and developing tool kits to help providers

 3 complain about United.

 4      Q.  Focusing in on that first statement, "Was

 5 expected to take a year, yet had to be completed by

 6 June 23rd, 2006," in your opinion had, United done

 7 anything wrong in that regard?

 8      A.  No.  It was just the business reality of how

 9 our competitor that rented the network to us reacted.

10      Q.  And then focusing, if we can, on the third

11 sub-bullet point, "Synergies defined expected

12 California contract remediation to result in millions

13 of healthcare cost savings missed economic reality.

14 Providers with existing CTN revenue stream have no

15 economic incentive to agree to lower rates because

16 there's no real change in volume."

17          What is the point that you're trying to make

18 there?

19      A.  A number of points.  So the organization, we

20 expected that the combination of PacifiCare and United

21 would allow us to achieve better rates than PacifiCare

22 had or perhaps even that CTN had had.  And the 2007

23 budget that I'm talking about we're missing included

24 synergies from contract renegotiations that didn't

25 emerge.
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 1          So providers said, "Look, it doesn't really

 2 matter to me if it's United or any other competitor.  I

 3 serve this volume.  I'm going to continue to serve this

 4 volume, and I'm not going to be lowering my rates."

 5          So I think that we missed our reality in

 6 expecting providers to, because of the acquisition,

 7 come up with lower financial rates.  Ultimately, we

 8 were paying more than the PacifiCare rates because

 9 providers wanted separate contracts for United and

10 PacifiCare.

11      Q.  Where is the next discussion of PLHIC in these

12 first two pages of conclusions?

13      A.  Under "Integration, Speed..." the following

14 subsection here, the last bullet talks about items that

15 impacted PLHIC, "fee schedule maintenance, claims

16 overpayment recoveries, correspondence routing."

17      Q.  Let's focus on that second category -- third

18 category: "integration, Speed, Savings, Quality."

19          I want to go into a little bit more detail on

20 this particular one.  Let's focus on the first bullet

21 point.  Says, "Regulatory backtracking in March of

22 2006."  Is that with reference to Department of

23 Insurance or PLHIC?

24      A.  No.  It's in reference to PacifiCare of

25 California and the Department of Managed Healthcare.
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 1 We had had conversations with them about the specific

 2 operational activity that would remain in the state of

 3 California in the summer of 2005.  We made changes to

 4 our plans in the first quarter of 2006.

 5          My boss, James Frey, and others attended a

 6 meeting with the Department of Managed Healthcare in

 7 March of 2006, and we obtained the Department of

 8 Managed Healthcare's approval to make changes to what

 9 operational activities were located in California.

10      Q.  So to close the loop, the changes with respect

11 to what was told to the Department of Managed

12 Healthcare, were those changes ultimately approved by

13 the regulatory agency?

14      A.  They were.

15      Q.  Switching, then, to the third bullet point,

16 which talks about "PacifiCare management teams were not

17 included in detailed review of integrational work plans

18 across all segments," now, we've heard from

19 Ms. Vonderhaar that testified to her working with the

20 Uniprise folks to understand the budget and where

21 synergies could be established.

22          Is that statement then inconsistent with

23 what's being reflected here?

24      A.  Well, I wasn't speaking to Ellen's example.  I

25 was really referring to segments.  And in my mind, I



7800

 1 was referring to commercial versus Medicare or our

 2 Ovations segment.

 3          Uniprise was within the commercial

 4 organization.  Those dialogues absolutely occurred.

 5 But there were business changes being contemplated for

 6 Medicare that didn't have adequate input from

 7 PacifiCare knowledge holders.

 8      Q.  Did this particular point that you're making

 9 have any impact on PLHIC?

10      A.  No.

11      Q.  Going then to the next bullet point,

12 Ms. Berkel, what struck me most --

13          And Chuck, if you can even go to the

14 sub-bullet point, "Routine Claims Processes."  Next one

15 down.  Highlight that.

16          I was really struck by the use of your

17 language here, Ms. Berkel.  "Routine claims processes

18 are broken."  That's a pretty strong word.

19          What are you referring to?

20      A.  I'm referring to point of service,

21 out-of-network claims processing as being broken, which

22 is our PacifiCare of California HMO product.

23      Q.  But isn't it in fact the case that some of the

24 points that are referenced in this parenthetical --

25 "Fee schedule maintenance, claims overpayment
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 1 discovery, correspondence routing," those impacted not

 2 just point of service but also PLHIC, didn't they?

 3      A.  While they are aggregated together, I would

 4 certainly not describe those processes as broken.  They

 5 were things that we were working on.  They were

 6 isolated incidents that impact -- the fee schedule and

 7 the correspondence routing, those impacted PLHIC.

 8          In a perfect world, I would have separated

 9 those two thoughts here, but I'm just putting together

10 a summary of some of the challenges that I was working

11 through at that time.

12          Fee schedule maintenance was a very, very

13 small issue, even for PLHIC.  Claims overpayment

14 recoveries, what I'm meaning here is the posting of the

15 refunds on a timely basis.  We had a backlog of getting

16 those refunds into the system.  And correspondence

17 routing, we've been talking about that a number of

18 times in the course of my testimony.

19      Q.  If fee schedule maintenance was a very small

20 issue, why then highlight this within the conclusions

21 of the document?

22      A.  It did cause us to look at many, many claims.

23 So it was taking effort, and it was distracting from

24 the things that we needed to be doing.  And every ounce

25 of my being is, "How do we do things correctly the
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 1 first time?"  So I'm listing some of the things that

 2 weren't going the way they should have the first time.

 3 But we did the right thing, and we worked through it.

 4      Q.  Was that the whole focus of your

 5 responsibilities at that point in time?

 6      A.  It was.  It is today.

 7      THE COURT:  Do you want to see if somebody wants

 8 to open the door?

 9      MR. VELKEI:  Sure.  I'll get it.

10      Q.  Okay.  Ms. Berkel, looking now at these --

11 well, let's go then to the third sub-bullet point,

12 "Special non-routine contractually required processes

13 are broken."  Again, the use of the term "broken,"

14 what's being referred to here?

15      A.  With the exception of preexisting condition

16 claims, all of those other items relate to HMO.

17      Q.  Was the intention to refer to preexisting

18 condition claims adjudication as broken?

19      A.  No.  I was really making reference to the fact

20 that we had reprocessed claims that had denied services

21 for preexisting condition seven to twelve months.

22          Although the Department approved those

23 policies, we were not aware that the California law

24 limited the exclusionary period to a six-month time

25 frame.  So we had rework related to preexisting
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 1 condition.  And I was just summarizing that activity.

 2      MR. VELKEI:  Chuck, if you could take it back to

 3 the original page.

 4      Q.  So looking at this page and the following

 5 page, Ms. Berkel, are there any other issues identified

 6 in these conclusions that impacted PLHIC?

 7      A.  Yes.  Some of the changes that we made with

 8 our relationships with brokers are discussed in this

 9 section down here called "Sales Strategy Challenges."

10 And those changes would have impacted PLHIC products.

11      Q.  Can you just be a little more specific, then,

12 about what the impact was?

13      A.  In the December 2006 time frame, we proposed a

14 change with our broker communities about their

15 commission rate on retained customers, customers that

16 would renew year after year.

17          We ultimately negotiated with the brokers and

18 changed our position and said that we would provide

19 them with a full year notice should the commission rate

20 change.  But ultimately, that led to new business sales

21 not emerging because we upset that sales distribution

22 channel.

23      Q.  Any impact on claims handling for PLHIC?

24      A.  No.

25      Q.  Looking, then, at this full page, is there
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 1 anything else that you've identified by way of

 2 conclusions -- and let's just focus on this one page,

 3 Ms. Berkel -- that impacted PLHIC that you haven't

 4 discussed?

 5      A.  No.

 6      MR. VELKEI:  Can we turn, then, Chuck to the next

 7 page.

 8      Q.  How about in this second page of conclusions?

 9 Are there any issues that you've identified here that

10 impacted PLHIC?

11      A.  This section is summarizing the change in FTEs

12 and the change to employee benefits as we merged the

13 policies of PacifiCare and United together.  We had a

14 very small -- I think about 100 claims examiners

15 working on PLHIC and PLAC claims processing.  So these

16 would impact those individuals but a very -- making a

17 more PacifiCare-in-total focus here.

18      Q.  Anything else that you want to identify on

19 this particular document that impacted PLHIC --

20 particular page, excuse me?

21      A.  No.

22      Q.  So is it fair to assume, then, that to the

23 extent that there are issues reflected in these two

24 pages that you haven't identified, that those relate to

25 HMO or PacifiCare's other products?
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 1      A.  Yes.

 2      Q.  This isn't the end of the document.  There's a

 3 whole series of pages that follow.  Can you describe

 4 what the intention of those additional pages was?  Why

 5 include them, Ms. Berkel?

 6      A.  The pages that follow are chronology of where

 7 we were with our integration approach and what our

 8 plans were for migration and various other operational

 9 or provider changes that were out there that impacted

10 what the public was experiencing or knew, perhaps,

11 depending on the item, and was to provide some context

12 for a variance to budget for both membership and

13 profitability.

14      Q.  Is it a fair characterization that the

15 documents that followed those conclusions are the

16 support for the conclusions that you drew?

17      A.  Yes.

18      Q.  I would like to spend some time, not going

19 through every single one of these points in the

20 chronology, but at least a significant number of them.

21 And I'd like to start with the first one on Page 4.

22          It's the first reference, July 6, 2005, "UHG

23 announces acquisition to PHS," first bullet point, "PHS

24 senior management stops all upgrade and non-required

25 system maintenance.  That's United's problem."  What's
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 1 being referenced there, Ms. Berkel?

 2      A.  Well, because there would be new and different

 3 strategies as being part of the larger United

 4 organization, things that we normally would have been

 5 working on at that time stopped.

 6          The most significant example that I was

 7 referring to at that time was we had embarked on the

 8 sunset of ILIAD.  And we had moved ILIAD Medicare to

 9 NICE 1/1/2006.  Those plans were well underway in the

10 summer of 2005.  And we were beginning -- we would have

11 planned for the commercial migration, 1/1/2007, would

12 have needed to start that summer.

13          And because we were part of United and the

14 going in position was that NICE would be sunset, it

15 didn't make any sense to continue with that

16 non-required step.  So I was making reference to

17 strategies for PacifiCare being abandoned as we needed

18 to await the strategies that made sense as part of

19 being in the United organization.

20      Q.  This strategy that's reflected in that first

21 bullet point, did it have any negative impact on PLHIC

22 in your opinion?

23      A.  It did not.  We continued to maintain the

24 PacifiCare technology assets, including RIMS.

25      Q.  Going, then, down to the entry September 2005,
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 1 "Preexisting condition claims," are we to draw from the

 2 date, Ms. Berkel, that the issues surrounding

 3 preexisting condition claims predated the acquisition?

 4      A.  It did.  In fact, I believe the date of that

 5 is even earlier than September 2005.  That was my

 6 understanding at the time.  The use of a 12-month

 7 exclusionary period was a PacifiCare CDI issue well

 8 before United announced its intention to buy

 9 PacifiCare.

10      Q.  Turning, then, to reference to severance

11 packages on the following page, "PHS severance policy

12 employment contracts," December 2005.

13          You talk about a perverse incentive to be

14 terminated prior to one-year grandfathered time frame.

15 What are you talking about?

16      A.  PacifiCare had employment contracts with vice

17 presidents and officers of the company as well as a

18 severance policy with its managers and directors that

19 had a distinction of payment if there was a change in

20 control.

21          And I'm making reference to that

22 change-in-control language in PacifiCare policies that

23 incented in a perverse way people wanting to be severed

24 for the increased severance a change in control

25 brought.
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 1      Q.  Why were these contracts set up in that

 2 manner?

 3      A.  They were set up to keep a full management

 4 team in place should there be a takeover the

 5 organization didn't agree with.

 6      Q.  Did United have anything to do with the terms

 7 of these contracts that are being referenced in this

 8 document?

 9      A.  No, not at all.

10      Q.  Focusing then on the integration speed,

11 Ms. Berkel -- and I'd like to turn to January 2006,

12 "Integration Planning Meetings."  "We integrate well.

13 Lofty goals."  And I was struck by the third bullet

14 point that talks about, "Migrate platforms off RIMS by

15 April 1, 2007."  Was there in fact, Ms. Berkel, a plan

16 by United to migrate RIMS onto the United network?

17      A.  So, no.  In January 2006, it was presented as

18 perhaps we will go down this migration strategy.  But

19 within the first quarter of 2006, it was determined

20 that we would sell United products on United platform,

21 and we would not be moving PLHIC and PLAC products,

22 both PPO med supp, senior supp, we would not be

23 offering those products under those licenses on United

24 platform.

25          So at the time, there were some very ambitious
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 1 things that we wanted to do in January 2006 that

 2 appeared to encompass RIMS but that ultimately didn't

 3 emerge for RIMS.

 4      Q.  Prior to the decision being made that the

 5 migration was not the policy United intended to pursue

 6 as to RIMS, were there any changes made based upon

 7 those initial assumptions of migrating platform?

 8      A.  Can you ask me that again, please?

 9      Q.  Yeah.  Prior to the time the decision was

10 mated not to migrate the RIMS platform to United, had

11 the company undertaken any measures -- layoffs,

12 anything of the kind -- based on the assumption that in

13 fact RIMS would be migrated to United?

14      A.  No, not at all.

15      Q.  So this initial assumption, did it have any

16 adverse impact in your opinion on PLHIC?

17      A.  It did not.

18      Q.  What was the -- we've heard some discussion in

19 the context of other witnesses about the speed with

20 which United undertook some of these integration

21 efforts.  And I'm speaking generally across the

22 company.

23          What was the view of senior PacifiCare

24 management with respect to the speed with which

25 integration should happen?
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 1      A.  We wanted to move as quickly as possible.  A

 2 lot of very smart, hard working people collaborated to

 3 make change to both PacifiCare and United so that we

 4 could be selling more members, be -- you know, increase

 5 our market presence in California.

 6          We thought that the integration would help

 7 show the broker community and the employer group

 8 community that those actions would bring different and

 9 improved functionality to the marketplace.

10      Q.  Is that intention in fact reflected in this

11 document?

12      A.  Yes.

13      Q.  I'd like to direct your attention to Page 6

14 and the entry dated January 2006.

15          Is that what you're referencing there when you

16 talk about "Integration Speed:  PHS CEO Howie Phanstiel

17 encourages UHC to integrate ASAP, hoping to bring a

18 better service experience to the California

19 marketplace"?

20      A.  Yes.

21      Q.  Was Mr. Phanstiel the only senior PHS

22 executive that was in favor of a quick and speedy

23 integration?

24      A.  We were all in favor.

25      Q.  Moving on, Ms. Berkel, to the following page,
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 1 Page 7, and the reference to March 2006, "Regulatory

 2 meetings on integration plans," it states here sort of

 3 at the very beginning, "Frey and Monk were asked to do

 4 these at the request of Uniprise and were specifically

 5 asked to," quote, "go back on statements they were

 6 asked to make in public hearings."

 7          First of all, what public hearings are being

 8 referenced, Ms. Berkel?

 9      A.  In the course of Department of Managed

10 Healthcare and Department of Insurance approval for

11 United to acquire PacifiCare Health Systems, there were

12 public hearings in the fall of 2005.

13      Q.  Well, when you say that they were asked to go

14 back on statements that were made, what statements are

15 you talking about?

16      A.  We had conversations with the Department of

17 Managed Healthcare about what functions would be

18 maintained in California.  This is what I'd mentioned

19 earlier this morning.  And we needed to go back and

20 have another conversation with them and obtain their

21 approval to change the location of those functions.

22      Q.  When you talk about going back on statements,

23 you mentioned public hearings before both the DMHC and

24 the CDI.  Is it your contention in this document that

25 PacifiCare or United went back on statements they had
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 1 made to the Department of Insurance?

 2      A.  I only remember the DMHC asking about where

 3 specific functions would be.

 4      Q.  So was this whole item focused around staffing

 5 issues?

 6      A.  Yes.

 7      Q.  To your knowledge, were there any promises

 8 made to the Department of Insurance with regard to

 9 staffing and location of employees in Cypress?

10      A.  No.

11      Q.  The statement at the very end here, the last

12 bullet point, "Initial going in position around

13 integration has changed and accelerated without clear

14 work plan, quality control testing, and documentation

15 of existing processes, especially the non-standard

16 processes," what's being referenced there Ms. Berkel?

17      A.  Well, I'm talking about some of the changes

18 that were made would have been easier to make if we had

19 taken time to document what was going on.  And point of

20 service, out of network is my real example here.

21          So for almost 11 months, this HMO claim

22 process wasn't working.  It was a non-standard process.

23 It was handled by a centralized team.  We moved a

24 portion of it to one location and another portion to

25 San Antonio.  And we didn't take the time to make sure
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 1 that everything that was being done got done in the new

 2 locations.

 3      Q.  So was the concern that the prior processes

 4 weren't sufficiently documented prior to a change?

 5      A.  Yes.

 6      Q.  Should we infer from this statement,

 7 Ms. Berkel, that, as a general proposition, United went

 8 into this integration process without any plans or

 9 strategies?

10      A.  No, you shouldn't make that inference.  I'm

11 talking about some of the challenges that we had where

12 additional documentation would have been helpful.

13      Q.  Okay.  Let's turn, then, if we can, to the

14 next page, Page 8, and in particular the reference to

15 June 23rd, 2006 CTN transition.

16          And I want to direct -- just one second.

17          If we go to the June 23rd, 2006 reference now,

18 the question I had, Ms. Berkel, relates to the second

19 bullet point.  Says, "Rework project still not

20 completed in June of 2007."

21          First of all, what rework project is being

22 referenced there?

23      A.  I'm referring to some of the projects that we

24 had where we were looking for claims that needed to be

25 reprocessed because the contracts were retroactively
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 1 loaded.  And I'm making reference to the fact that we

 2 still were completing work on that in June of 2007.

 3      Q.  As of the time of preparation of this July 6

 4 memo, had that work been completed?

 5      A.  It had.

 6      Q.  Turning then to the next bullet point, which

 7 talks about, "United PPO facility and physician rates

 8 are still 5 percent higher than PHS rates in

 9 California," I think we talked about this before.  But

10 I want to make sure we understand the point, Ms.

11 Berkel.  Where are you going with that?

12      A.  This is what I was discussing earlier this

13 morning, where our 2007 plan had a healthcare cost

14 expectation that contracts would be negotiated at lower

15 rates.  And that, in fact, did not emerge and was one

16 of the contributing factors to our budget variance.

17      Q.  Going on, then, to the next item, which is,

18 "May to September Cypress layoffs," there's been a lot

19 of discussions Ms. Berkel in the context of these

20 proceedings about those particular layoffs.  And I was

21 struck by the language that you used in describing this

22 reference, "Historical knowledge is intentionally

23 severed."  Can you explain to me when you mean by that

24 statement?

25      A.  We made the decision that these services would
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 1 be performed outside of the state of California, which

 2 meant I was going to be losing people who understood

 3 HMO and would be available to help plan for the NICE

 4 migration.

 5      Q.  Are you focused on HMO when you make this

 6 statement, or does this statement have application to

 7 PLHIC as well?

 8      A.  I'm focused on HMO.  PLHIC moved 20 people

 9 from Cypress to San Antonio.  That's all.  The work was

10 done in San Antonio outside the Cypress layoffs.

11      Q.  With respect to PLHIC, was there historical

12 knowledge with regard to RIMS and claims processing in

13 San Antonio when that move occurred?

14      A.  Yes.

15      Q.  When you say "intentionally severed,"

16 Ms. Berkel, are you saying that the company

17 intentionally tried to eliminate any historical

18 knowledge associated with the HMO product?

19      A.  No.  I'm simply saying that we made a decision

20 about what should be in California versus what

21 shouldn't be in California.

22      Q.  Now, when you're making this statement, are we

23 even -- understanding the focus is on HMO, are we even

24 talking about claims handling, or are we talking about

25 something else?
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 1      A.  Here, I'm focused on the teams that handled

 2 member eligibility, billing, and collection, so a

 3 different part of our business.

 4      Q.  So are you referencing at all claims handling

 5 in either of those two bullet points?

 6      A.  No.

 7      Q.  Going down then to the reference at the bottom

 8 of the page, Ms. Berkel, I think it carries over to the

 9 next page, June 2006, "PPO, RIMS."  "PPO RIMS members

10 were inadvertently terminated due to a procedural error

11 that occurred when EDI file processing resulted in an

12 on-RIMS-only indicator on the member record."

13          Can you explain what's going on here?

14      A.  So this is a fairly complex item, but to give

15 you context, the PLHIC membership at the time was

16 usually individuals and small groups, the 2- to

17 50-subscriber size.

18          We did have a couple of customers that were

19 large employer groups with PLHIC products.  Those

20 couple of customers submitted eligibility information

21 to us via EDI.  For a couple of weeks, that EDI process

22 for two employer groups was not handled well with the

23 services being supplied by a new vendor.

24      Q.  So did this particular error -- was a root

25 cause a change in vendor?
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 1      A.  Yes.

 2      Q.  What was the magnitude of the impact, if you

 3 can quantify it even generally?

 4      A.  Well, it's a very small group within the legal

 5 company of PLHIC.  Then, to the extent that the

 6 employer group was transmitting member terminations via

 7 EDI, it's an even smaller subset.  And the problem

 8 identified and resolved within the month of June.

 9      Q.  There's a statement that says, "These members

10 were then terminated by the Accenture data entry team

11 under assumption that, if they were not being submitted

12 on the EDI file, then the group must intend to

13 terminate these members."

14          Who was the Accenture data entry team?

15      A.  Accenture is the vendor.

16      Q.  Was this the organization that provides some

17 of the eligibility forms that the work was conducted in

18 the Philippines?

19      A.  Yes.

20      Q.  Can we take a moment to discuss that

21 particular issue.  Do you have some familiarity with

22 the reasons that a decision was made to hire Accenture

23 to do that work?

24      A.  Yes.

25      Q.  Can you explain what those reasons were?
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 1      A.  Well, Accenture performs this type of

 2 data-entry service on behalf of other national

 3 healthcare carriers.  And the reason that we went to

 4 Accenture was to improve our ultimate performance

 5 around member eligibility and lower the cost, which

 6 would keep our premiums down.

 7      Q.  You're identifying here a particular problem

 8 that the Accenture data-entry team had.  Are you in a

 9 position to evaluate the success or lack thereof of the

10 decision to utilize Accenture in this area?

11      A.  This process is managed by one of my peers

12 within the Dirk McMahon organization.  And you know,

13 I'm aware that we've been very successful with this

14 transition, improving the speed of membership changes,

15 the accuracy of membership changes as well as the cost.

16      Q.  The problem that's identified here in June of

17 2006, was this a recurring problem?

18      A.  It was not.  It was an isolated incident on

19 the transition.

20      Q.  At the time that the problem occurred, were

21 steps taken to ensure that it didn't happen again?

22      A.  Yes.

23      Q.  Any sense of what the cost savings were

24 resulting from the decision to hire Accenture versus

25 doing it within the company?
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 1      A.  No, I don't know.

 2      Q.  Turning, then, to the next entry, which is

 3 July to December 2006, "Accounting migration to

 4 Minnesota personnel begins."

 5          And I see here the statement, Ms. Berkel, "The

 6 intentional termination of the majority of the

 7 accounting staff while centralizing in Minnesota has

 8 decreased our finance bench strength, the accuracy of

 9 our financial statements, our understanding of run

10 rate, and the predictability of our monthly close

11 results."

12      MR. STRUMWASSER:  Your Honor, Mr. Velkei has

13 misread the passage.

14      THE COURT:  Okay.

15      MR. VELKEI:  Okay.  That wasn't my intention.

16 Shall I try it again?  I took off my glass at one

17 point, so that may be the reason

18      MR. STRUMWASSER:  Just include the parenthetical,

19 and you're in good shape.

20      MR. VELKEI:  Excuse me.  Let me just go back over

21 that.

22      Q.  The statement here, Ms. Berkel, that I want to

23 direct your attention to, "The intentional termination

24 of a majority of the accounting staff while

25 centralizing in Minnesota (in the name of synergies)
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 1 has decreased our finance bench strength, the accuracy

 2 of our financial statements, our understanding of run

 3 rate, and predictability of our monthly close results."

 4          I guess the first question I want to ask you,

 5 Ms. Berkel, is was there some rational basis for the

 6 company's decision to consolidate accounting in

 7 Minnesota?

 8      A.  Yes.  The decision was made to centralize

 9 accounting in Minnesota to give critical mass to the

10 accounting process.  In fact, in my PacifiCare time, I

11 also made the decision to centralize accounting within

12 Orange County, California.  And we took it out of

13 Colorado, Texas, Arizona, Washington, and Oregon.

14          So I understood the business rationale for

15 aggregating the accounting in one location because it

16 gives you better consistency, policies, and procedures.

17      Q.  So then why are you complaining with that

18 context in mind?

19      A.  The essence of this section here is focused on

20 my frustration that I don't have the same analysis for

21 my HMO product that I needed and had in the past.  I'm

22 not commenting at all on PPO.  United sells PPO.  It's

23 its sweet spot.

24          The analysis of PPO is very straightforward

25 and simple.  The analysis of HMO is significantly more
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 1 complex.  There were probably 12 different ways of

 2 understanding HMO run rate.

 3          And with this centralization, those data

 4 analyses were no longer prepared until we went back and

 5 got them into place.  And so I was frustrated with the

 6 decision that it needed to be in Minnesota.

 7      Q.  Okay.  Let's focus now on the phrase

 8 "intentional termination of the majority of the

 9 accounting staff."  What do you mean by that?

10      A.  We made a conscious decision that the

11 centralized accounting team would be in Minnesota.

12      Q.  Is it your view that United was intentionally

13 trying to make sure there was no knowledgeable

14 accounting staff in Cypress to assist you?

15      A.  No.

16      Q.  "Slowed commercial claims payments."  When

17 you're talking about commercial claims payment, what

18 are you talking about there?

19      A.  Last week we talked about, as CFO, I looked at

20 operational data because it was a baseline for closing

21 the financial statements and estimating healthcare

22 costs in the 2007 time frame.

23          The commercial HMO product had much slower

24 claims payment turnaround times.  And that caused my

25 estimates to increase.  I didn't react fully to the
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 1 slowing down of HMO claims processing.

 2      Q.  Now, you've mentioned the distinction in this

 3 particular entry that you're focused on HMO as opposed

 4 to PPO PLHIC.  Want to make sure that's in fact what

 5 your testimony is, Ms. Berkel?

 6      A.  It is.

 7      Q.  So "Outcomes Include" -- there's a variety of

 8 outcomes.  I think we have six bullet points reflected

 9 there.  Is it your testimony that none of those impacts

10 or outcomes impacted PLHIC in claims handling?

11      A.  Well, I mean the outcomes are general to all

12 10 legal companies.  But the 12 healthcare cost

13 categories is a reference to HMO legal companies.  All

14 of the other ones are kind of things that needed

15 improvements because the knowledge or the approach was

16 lost when we moved to Minnesota.

17      Q.  I want to switch, if we can, then, to the next

18 page -- Page 10.  And I'd like to direct your attention

19 to "HCA provider contract termination.  Very publicly

20 we go to war with HCA, unintended consequences during

21 open enrollment."  Can you explain what is being

22 reflected there?  First of all, who is HCA?

23      A.  They're a provider.  They're a national

24 provider, hospital provider.

25      Q.  Where are they based?
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 1      MR. STRUMWASSER:  What's the relevance here, your

 2 Honor?

 3      THE COURT:  I'll let it go for a minute.  Looks

 4 like it's about Colorado, so I'm not sure what the --

 5      MR. VELKEI:  I just want to make sure we're on the

 6 same wavelength.

 7      Q.  Just, if you could explain who HCA is.  Where

 8 are they based?

 9      A.  I don't know where they're based.  But the

10 reason that it's in here is, again, I'm trying to

11 explain performance to membership.  And because HCA

12 wanted significant price increases and we were not

13 willing to give those, we allowed the contract to be

14 terminated, which meant our membership that had HCA as

15 its hospital provider were choosing our competitors to

16 be able to access the HCA hospitals.

17          So it's just another instance where United and

18 its very public provider termination with HCA was

19 disruptive to our membership goals.

20      Q.  Now, are we -- is there an impact on PLHIC as

21 a result of what's described here?

22      A.  No.

23      MR. STRUMWASSER:  Move to strike the last two

24 answers.

25      THE COURT:  Any objection?
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 1      MR. VELKEI:  No, none at all, your Honor.

 2      THE COURT:  All right.  We'll strike it.

 3      MR. VELKEI:  Q.  Going down, if we can, to

 4 November 2006, "Duncan Issues," it appears that you've

 5 identified a number of issues related to Duncan.  I

 6 recall your testimony, Ms. Berkel, when I asked you,

 7 was there challenges associated with the transition to

 8 Duncan or the use of Duncan more generally.  And I

 9 believe your testimony was no, nothing different from

10 the usual course.

11          So can you then put in context for us what's

12 being reflected in this particular entry?

13      A.  This is a list of some of the things that we

14 discussed last week.  And I will tell you that, if I

15 were to summarize a particular point in time for

16 PacifiCare, I'd make a similar list.  Some of these

17 things happen in the course of running our business.

18      Q.  Was your point in listing these items within

19 your chronology, was the point that there were real

20 concerns associated with hiring Duncan to undertake

21 these tasks?

22      A.  No.  It was simply, "Here are some of the

23 things we were facing at this particular time."

24      Q.  I'd like to jump ahead in the interest of time

25 to Page 12.  Looking at, in particular, March 2007
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 1 "Employee Survey."  Actually, before we go there,

 2 Ms. Berkel, let's go to the Quarter 1, 2007, reference

 3 to the "California Medical Association."  It states,

 4 "Begins aggressive publicity campaign, media, internal

 5 group communication and regulators complaining for

 6 United-PacifiCare claims payment, provider dispute,

 7 contracting, and appeals practices results in many

 8 regulatory meetings and summer of 2007 audits."

 9          Can you please explain what you're referring

10 to there?

11      A.  The California Medical Association, on behalf

12 of its physicians, took on requesting the Department of

13 Insurance and the DMHC come and investigate United and

14 PacifiCare and, in doing so, gave providers a survival

15 kit, made a lot of public statements about our

16 contracting method, not fully understanding that the

17 lack of CTN rates was a function of us complying with

18 the federal Department of Justice ruling not to use

19 that information when we were contracting the gap

20 providers.

21      Q.  You seem to be linking this aggressive

22 publicity campaign with the resulting regulatory

23 meetings and audits.  Can you explain what that's based

24 upon?  First of all, are you in fact doing that, and if

25 so, what's that based upon?
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 1      A.  Well, yes, I'm doing that.  And yes, the

 2 California Medical Association, you know, copied us on

 3 its letters to the regulators.  The regulators jointly

 4 issued a press release indicating that they were

 5 investigating the company.  So that's my foundation.

 6      Q.  In response specifically to the CMA letters?

 7      MR. STRUMWASSER:  Objection, no foundation,

 8 speculative.

 9      THE COURT:  If she knows.

10      THE WITNESS:  That's my understanding, yes.

11      MR. VELKEI:  Q.  Turning, then, to the next entry,

12 March 2007, "Employee Survey," what is being reflected

13 here, Ms. Berkel?

14      A.  Well, United surveys its employees on a

15 routine basis.  And I'm summarizing the subset

16 information about people that were employees of

17 PacifiCare.

18      Q.  When you say United regularly surveys its

19 employees, could you give a little further explanation

20 on that?  "Regularly," what do you mean "regularly"?

21 How often?

22      A.  In the time I've been employed there, it's

23 been just about every year.  And of course, the purpose

24 of employee survey -- it was something that PacifiCare

25 did as well -- was to understand the satisfaction and
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 1 how engaged employees were in the business.

 2          We're in a service industry.  It's very

 3 important that our employees be supportive of the

 4 company.  And so this is just one of the tools that can

 5 be used to understand where employees are feeling, what

 6 they're feeling.

 7      Q.  I want to focus on this statement.  I guess I

 8 it would be the third bullet point in this description.

 9 "Overall favorable support for this survey was 61

10 percent."  Do you see that?

11      A.  I do.

12      Q.  Then it says, "70 percent favorable is

13 considered a benchmark in which engagement may be

14 considered an organizational strength."

15          So do we take from that we were pretty -- we

16 did pretty well if 70 percent is the benchmark, or is

17 there a different conclusion we should draw from it?

18      A.  So I draw the conclusion that we're right in

19 the middle of operational strength versus

20 organizational challenge.  And that didn't surprise me

21 at the time because we were going through a lot of

22 change, and change is hard on people.

23      Q.  Did United take the results of this survey and

24 undertake any efforts to improve the employee

25 satisfaction?
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 1      A.  Absolutely.

 2      Q.  Can you describe generally what happened in

 3 that regard?

 4      A.  There were a number of outcomes from this

 5 survey; increased communication; more face-to-face

 6 meetings with senior management; changes to employee

 7 benefits; additional communication throughout the

 8 organization, meaning middle managements interaction; a

 9 more focused effort on our community outreach to help

10 people understand how they can directly could

11 contribute to the community, some things we talked

12 about the very first day.

13      Q.  Were there meetings at senior management level

14 to discuss how to improve these kinds of results?

15      A.  Yes.  We were all accountable for an action

16 plan to improve our employees' satisfaction with their

17 employment.

18      Q.  I want to end with this discussion on the

19 April 2007 reference to a broker survey for California.

20          Give me one moment, if you would, Ms. Berkel.

21          Now, we've heard some discussion about this

22 particular survey.  I think it's pretty clear that the

23 brokers weren't particularly happy with PacifiCare at

24 the time.

25      THE COURT:  I don't think that's it (indicating).
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 1      MR. VELKEI:  We want to go to April 2007, Chuck.

 2      Q.  Can you provide some context in terms of what

 3 was going on at the time that this survey was issued by

 4 brokers?

 5      A.  There was a survey in March of 2007.  It's

 6 three months after we announced a change to the small

 7 group brokers that, as their employer groups renewed,

 8 that we had the right to change the commission rate

 9 with a 30-day notice.

10          Now, we ultimately backed off of that and said

11 we would give them a 12-month notice of change in

12 commission rate.  But clearly we ticked them off.  And

13 that shows through in this survey.

14      Q.  Finally, if we could just look at one more

15 reference, and that's that June 14th, 2007.  If you

16 could just give some explanation around the reference

17 to, "The University of California contract terminates"?

18      A.  What page are you on?

19      Q.  The last page, Page 15.

20      A.  Yes.

21      Q.  You state in this first bullet point, "If the

22 game of chicken results in termination, expect

23 membership losses similar to HCA from publicity."

24          When you say game of chicken, what are you

25 talking about, Ms. Berkel?
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 1      A.  Well, the contract has a termination period.

 2 And so it is a normal industry practice between

 3 carriers and providers that we notify each other that

 4 the contract will terminate so that membership can be

 5 reassigned to different participating providers should

 6 we not come up with a renewal contract.

 7          And ultimately, in this situation, there was

 8 no time period where we didn't have a contract with

 9 University of California.  But I was concerned that

10 additional HMO losses would be incurred if we weren't

11 able to renew University of California.  They, in fact,

12 had gone to the DMHC asking for assistance in getting

13 the 15 percent rate increase they wanted on top of a

14 rate increase we had given them January 1st of 8

15 percent.

16      Q.  Were they successful in obtaining that 15

17 percent rate increase?

18      A.  You know, I don't remember what the final

19 number was.  I don't believe it was 15 percent.

20      Q.  Just to close the loop on that, Ms. Berkel, is

21 it your testimony that the University of California

22 utilized the regulators to assist in their contract

23 negotiations with PacifiCare?

24      MR. STRUMWASSER:  Objection, irrelevant.

25      THE COURT:  Overruled.
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 1      THE WITNESS:  Yes.  The providers sought

 2 regulatory assistance in this scenario.

 3      MR. VELKEI:  Q.  Okay.  Stepping back for a moment

 4 from this July 6th memo and the June 20th memo that

 5 we've discussed, both pretty strongly worded documents,

 6 would you agree?

 7      A.  Yes, I would.

 8      Q.  What was the outcome of these memos?  Put

 9 differently, did the company listen to the concerns

10 that were being reflected in these two memoranda?

11      A.  Yes, there were many outcomes.

12      Q.  I'd like to start, if we can, with the first

13 memo that we discussed.  I believe it's Exhibit 455,

14 the June 20th memo.

15          What was the outcome with regard to the memo

16 that you wrote dealing with turnover of employees at

17 PacifiCare?

18      A.  So Matt Peterson was the human resources

19 leader for UnitedHealthcare at this time.  And Matt and

20 I had numerous conversations, and he allowed us to put

21 specific retention contracts in place for people who

22 had PacifiCare of California HMO knowledge so that,

23 when we migrated, we would have those resources still

24 within the organization.

25      Q.  Can you describe with a little bit more detail
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 1 the retention programs that were put in place as a

 2 result of this memo?

 3      A.  So across many different departments of the

 4 organization where HMO knowledge resided, those

 5 business leaders were given an opportunity to name

 6 specific individuals.  And we're talking about people

 7 who had mid-managerial experience, had been with the

 8 organization a number of years, and would be able to

 9 define, "These are the things that happen for HMO."

10 And those individuals were offered a retention bonus

11 for being employed by the organization at a future

12 date.

13      Q.  Was the program successful?

14      A.  It was.

15      Q.  Did you have input in terms of the persons

16 that would be retained through this program?

17      A.  Yes.

18      Q.  Focusing then on the next document, the July

19 6th, 2007 memorandum --

20      THE COURT:  Before we continue with that, it has a

21 confidential designation.

22      MR. VELKEI:  I would like to leave that on, your

23 Honor.

24      THE COURT:  Is there any objection,

25 Mr. Strumwasser?
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 1      MR. STRUMWASSER:  On 5265?  Yes, I don't think

 2 there's anything in here that qualifies for

 3 confidentiality.

 4      THE COURT:  All right.  Take it up later.

 5      MR. VELKEI:  Q.  Focusing on the July 6, 2007

 6 memorandum, what were the outcomes of this particular

 7 document?

 8      MR. STRUMWASSER:  I'm sorry.  I confess, I was --

 9 we have -- that's a document that's already in

10 evidence, right?  Are we talking now about 455?

11      THE COURT:  No.  This is 5265.

12      MR. STRUMWASSER:  Yeah, as to 5265, we object to

13 the confidentiality.

14      THE COURT:  Take it up later.

15      MR. VELKEI:  Q.  First of all, let me backtrack

16 just a little bit.  Who were the senior level

17 management that received a copy of this document to

18 your knowledge?

19      A.  My distribution list is the Pacific region

20 management team and key business partners in the

21 integration and operations organization.

22      Q.  So the persons listed on this distribution,

23 Mr. Anderson, Mr. Auerbach, Ms. Balbone, Mr. Black,

24 Mr. Davis, Ms. Erickson, Mr. Frey, Mr. Hansen,

25 Mr. Hensley, Ms. Higa, Mr. Mallory, Mr. McMahon,
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 1 Ms. Monk, Ms. Newkirk, Mr. Scheneman, Mr. Schumacher,

 2 Mr. Slocum, and Mr. Snyder, they all received copies of

 3 this memo?

 4      A.  Yes.

 5      Q.  What was the outcome after you sent this

 6 document to this distribution list?

 7      A.  Well, the most significant outcome in my

 8 opinion was the conversations that Steve Auerbach, Dirk

 9 McMahon, IT leaders that we had about NICE.  We decided

10 that NICE would be the HMO claims engine, and it would

11 be a long-term claims processing engine for United and

12 that we would not embark on migrating NICE to a United

13 platform or an Ovations claims engine.

14      Q.  If the decision was made not to embark on that

15 migration, what would that mean for NICE?

16      A.  That NICE was going to be a long-term claims

17 engine of UnitedHealth Group.

18      Q.  Any other outcomes that you recall as a result

19 of this memo?

20      A.  I mean, yes, there continued to be other

21 outcomes.  What is our sales strategy for HMO?  What

22 will be our distribution?  How do we make sure that the

23 sales force in Virginia, as an example, knows and

24 understands the PacifiCare HMO products?  So there were

25 lots of other business discussions about how California
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 1 and how PacifiCare products could grow.

 2      Q.  Ms. Berkel, did you ever get any kind of

 3 resistance or opposition from upper management with

 4 regards to these kinds of frank assessments that you

 5 were providing?

 6      A.  No.  I would say that absolutely everyone in

 7 the organization was interested in the PacifiCare

 8 products being successful and was working to understand

 9 the complexities of those products and what we needed

10 to do differently to grow the membership.

11      MR. VELKEI:  I think this is an appropriate time

12 to break.

13      THE COURT:  1:30?

14      MR. VELKEI:  1:30 is okay, your Honor.  And we'll

15 be done with Ms. Berkel's direct today.

16          (Whereupon, the luncheon recess

17           was taken at 11:46 o'clock a.m.)

18

19

20

21

22

23

24

25
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 1                    AFTERNOON SESSION

 2          (Whereupon, all parties having been

 3           duly noted for the record, the

 4           proceedings resumed at 1:35 p.m.)

 5                        ---o0o---

 6      THE COURT:  We'll go back on the record.

 7      MR. VELKEI:  Q.  Good afternoon, Ms. Berkel.

 8      A.  Hello.

 9      Q.  Just a couple more questions related to this

10 July 6th memo that we were discussing prior to the

11 break.

12          I notice that the document says, "Many of you

13 have contributed to the chronology."  Can you explain

14 what you meant when you said that or --

15      A.  I was just acknowledging that many people in

16 the management team and in the CC list provided items

17 for me to include in the chronology.

18      Q.  Was this at your request?

19      A.  Yes.  I had -- I shared a version of the

20 document with people in the management team and said,

21 you know, "Did I miss anything?"

22      Q.  Got it.  Just the last question, statement,

23 "This is the most current version.  Please do not

24 disseminate broadly," what was the reason that you

25 included that statement in this document?
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 1      A.  I think there's a lot of information in this

 2 document, and we were going to be making additional

 3 decisions about the strategic direction of California

 4 in our HMO products.  And I thought it would be limited

 5 to those that would be making those decisions.

 6      Q.  Looking to change gears just a bit, we've

 7 talked at different points throughout these four days

 8 about the company's intentions with respect to PLHIC

 9 after the acquisition.  We touched on the subject.

10          But I want to spend a little bit more time

11 discussing that subject in particular.  What were

12 PacifiCare-United's intentions with respect to PLHIC?

13 And I want to focus on the PPO product in particular.

14      MR. STRUMWASSER:  Vague as to time.

15      THE COURT:  At the time of the acquisition?

16      MR. VELKEI:  That's correct.

17      THE COURT:  All right.

18      THE WITNESS:  Our intention was to continue to

19 sell PLHIC products and support the PLHIC products.

20      MR. VELKEI:  Q.  And what was the -- what was the

21 understanding with regard to how that would relate to

22 United's PPO products?

23      A.  Well, we talked earlier this morning that we

24 began selling United product in 2006.  And we trained

25 our sales force to help them understand the benefits of
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 1 United platform and the United products, and we

 2 encouraged our employer groups to voluntarily migrate

 3 to United platform so that they would have access to

 4 this information that RIMS was never going to have.

 5      Q.  We've heard some discussion about sunsetting

 6 RIMS PPO.  Was a decision made to sunset RIMS and, in

 7 particular, the PLHIC PPO product?

 8      A.  In 2006, there was an understanding that RIMS

 9 would be going away over time.  Because RIMS has so

10 many different types of products and so many legal

11 companies, we knew it was going to take time to

12 actually act on that strategy.

13          But we were trying to simplify the number of

14 engines and the number of licensed companies that sold

15 the same product.  So it was our intention to wind down

16 PLHIC PPO products eventually and sunset RIMS.

17      Q.  And what would replace the PLHIC PPO products?

18      A.  The United PPO products.

19      Q.  In your opinion, was that to the PLHIC PPO

20 members' advantage?

21      A.  The United engine is superior to RIMS in every

22 way.  There's more auto-adjudication.  There's higher

23 standards of performance for claims payment turnaround

24 time, claims payment accuracy, dollar accuracy.

25          And from a member perspective, a member can
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 1 log in and see their EOBs, access wellness information

 2 and a lot more other types of functions related to

 3 healthcare 24/7 via the Internet.  And that was

 4 something that RIMS was never going to do.

 5      Q.  Have you heard the reference to the United PPO

 6 product is best in class?

 7      A.  I have.

 8      Q.  What does that mean?

 9      A.  I think it simply means that, given the number

10 of customers that had it, the platform it operated on,

11 and the nature of that product historically, that a

12 customer was going to get a different experience than

13 they would with the smaller-engine PLHIC and RIMS.

14      Q.  Did you consider United to have a best in

15 class PPO product?

16      A.  Yes.

17      Q.  Can you explain a little more?  I don't want

18 to repeat what you said.  If it's just a repeat of

19 testimony you already made, you can just tell me that.

20 But if you were to summarize the reasons you thought

21 the United PPO product would be best in class, what

22 would you say?

23      A.  The only other thing I would add is that, with

24 respect to pricing and national network, that United

25 products had the national network and the benefit of
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 1 United pricing in every single state.  And

 2          PLHIC, over time, gained that access as being

 3 part of the United organization but, prior to the

 4 acquisition, only had access to its contracts and rates

 5 that it could negotiate through it's rental networks.

 6      Q.  Why wouldn't PacifiCare, post-acquisition,

 7 just spend more money on RIMS to make it as robust and

 8 best in class as the United PPO product?

 9      A.  There's no business purpose to build out an

10 engine to be like an engine you already have and own.

11 So it's quite simply that one of the benefits and one

12 of the things I was excited about United acquiring us

13 was that we were going to be able to have United

14 products in California on that platform.

15      Q.  Just to close the loop on the migration issue,

16 we talked about voluntary migration of the members and

17 migration of platforms.  Can you explain -- I think we

18 talked about this concept.  Can you explain the

19 difference between the two, Ms. Berkel?

20      A.  So when we talk about voluntary migration from

21 PLHIC to United Health Insurance Company, we mean that

22 they're changing from one fully insured policy to

23 another on separate technology claims engines.

24      Q.  And migration of platforms --

25      A.  The platform migration was truly changing.
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 1 The underlying tool used to perform that task -- in

 2 this situation PLHIC uses RIMS; United product uses

 3 United platform.

 4      Q.  So in terms of decision making by the company,

 5 was it ultimately determined to employ voluntary

 6 migration or platform migration?

 7      A.  We went -- our strategy was voluntary

 8 migration to United product.  We slowly discontinued

 9 PLHIC products.

10          So in July of 2008, we discontinued

11 self-directed health plan products on PLHIC.  And

12 beginning January 1st, 2010, we began the official

13 discontinuation of PPO products on the PLHIC license.

14      Q.  Why did it take so long to do that?

15      A.  Well, the sunset of an engine is complicated.

16 RIMS had Medicare and commercial products on it.  They

17 also had administrative services customers on it.  We

18 were working toward these strategies all along with a

19 mindset of giving people time to make a choice

20 voluntarily.  And some of them stayed with PLHIC

21 product.  And coming to a coordinated plan -- because

22 all of these strategies are not unique to PLHIC; they

23 encompass PacifiCare Life Assurance Company, and they

24 encompass a point of service, out of network product of

25 PacifiCare of California.  So three legal companies are
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 1 be incorporated in this RIMS sunset.

 2      Q.  Let's talk a little bit about when United

 3 first began selling PPO product fully insured business

 4 in California.  When did that occur?

 5      A.  In may 2006.

 6      Q.  Did United obtain the appropriate approvals

 7 from the Department of Insurance prior to do doing

 8 that?

 9      A.  Yes.

10      Q.  Does United remain committed to the California

11 PPO market, Ms. Berkel?

12      A.  Absolutely.

13      MR. VELKEI:  Chuck, could you put slide 10, 5264

14 on the screen.

15      Q.  Ms. Berkel, do you recognize this particular

16 slide?

17      A.  I do.

18      Q.  Were you involved in preparing it?

19      A.  I was.

20      Q.  Speaking just at a general level, what

21 information is reflected in this particular slide?

22      A.  This slide summarizes California fully insured

23 PPO membership over time at March 31st, 2010, which is

24 the last bar.  The combination of PLHIC and

25 UnitedHealth Insurance Company had California members
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 1 under California policies of 155,000 members.

 2      Q.  How does the combined members, looking at the

 3 two totals together, compare to total PPO members at

 4 the time of the acquisition on the PLHIC side?

 5      A.  We have more members today than we had in

 6 December 2005 when we were acquired.

 7      Q.  Focusing on the membership, the United

 8 membership that's reflected in the green bars, I notice

 9 there's an asterisk at "2010" that says "March of

10 2010."  Can you tell me what's reflected there?

11      A.  Now, each year is the end of the period, the

12 December number.  But March reflects the information

13 from the first statutory filing.  It is entirely

14 possible that, when we get to December 2010, that that

15 membership will have continued to grow.

16      Q.  Now, does this number -- putting aside the

17 issue of when the data was derived, which would be

18 March of 2010, does the number for United reflect all

19 United fully insured members in California?

20      A.  No.  We serve other California consumers with

21 employer groups in other states.  And those employer

22 groups purchase policies from other stats that regulate

23 the purchases, the business, say, for example, in

24 Illinois.  And that employer group has some people

25 resident in the State of California.
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 1          There's probably another 30- or 40,000 fully

 2 insured members that are not California-issued

 3 policies.  And then all of the administrative

 4 services-only members we serve are not reflected here.

 5 That's more than a million.

 6      Q.  I'd like to focus now on the piece that

 7 reflects PLHIC membership, which would be the blue

 8 bars.  And can you explain, Ms. Berkel, why do you see

 9 such a substantial decline, beginning in 2006 and

10 ending in 2010, in the PLHIC membership?

11      A.  The decline relates to us encouraging our

12 sales force and explaining to our brokers that we will

13 be ultimately discontinuing PLHIC products and we've

14 got these United products that have additional

15 functionality.  And that functionality is for the

16 member, one example I've already given, but there is

17 functionality for brokers, and there is functionality

18 for the employer group to transmit information to

19 United.

20          So we were, very early on, offering both

21 United and PLHIC products in our renewal and new

22 business quotes.  So one of the reasons that the blue

23 bar is declining is some of that membership is now

24 coming into the green bar under United product.

25      Q.  Any other reasons that might attribute to that
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 1 particular decline?

 2      A.  Well, obviously, over the course of time --

 3 and I'll just compare here what's happening between

 4 2008 and 2009.  And I think we're all intimately

 5 familiar with the issues that the United States and the

 6 world has had with financial crisis and people not

 7 having employment.  And so membership through us, as

 8 well as our competitors, has decreased as people have

 9 lost their jobs and lost access to employer coverage.

10      Q.  Focusing, though -- let's just stay focused on

11 the PLHIC piece.  And recognizing the points you made

12 about the economy, is it also -- you testified that

13 brokerages were being told that United was now selling

14 its own PPO policy in California.  Does that account

15 for some of the decline through the broker community

16 and the awareness that they had?

17      A.  Yes.  And the self-directed health plan

18 product is part of PPO.  So it is also reflected here.

19      Q.  Let's talk now about the economy and the

20 impact on membership overall.  You do see, if we're

21 focusing on the aggregate numbers for each of those

22 years, there is what appears to be a fairly substantial

23 decline from 2008 into 2009 and 2010.

24          And focusing on those numbers in the

25 aggregate, Ms. Berkel, what is the reason that you
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 1 attribute to the decline?

 2      A.  The economy.

 3      Q.  Can you be more specific about how that

 4 impacts specifically membership?

 5      A.  As people lose their job, they lose access to

 6 employer group healthcare.  The membership reflected

 7 here does include individual policies.  But most of the

 8 membership here are employer group policies.

 9      Q.  And so to the extent -- how does that impact

10 the analysis, meaning what's the direct relationship

11 between those employer groups and the economy and the

12 actual membership?  Are employer groups terminating as

13 a result of the economy?  Or what's the causation

14 between the economy and the reduction in membership?

15      A.  It's a number of things.  It's employer groups

16 laying people off but still maintaining a policy.  It

17 is employer groups deciding that they can't afford any

18 coverage at all and terminating a policy.  And it's

19 competition.

20          There's fierce competition in California.

21 There are many players to choose from.  And you know,

22 we lose membership to competition.

23      Q.  Are there any other reasons, Ms. Berkel, in

24 addition to the economy that would explain the decline

25 in aggregate membership for 2009, 2010 in your opinion?
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 1      A.  Yes.  In my opinion, the publicity that the

 2 California DOI has made over the 2007 market conduct

 3 exam, particularly when they filed the lawsuit and

 4 allowing the L.A. Times to publish a billion-dollar

 5 potential fine, has absolutely hurt PacifiCare-United,

 6 PLHIC, and PacifiCare of California.  It's created

 7 anxiety about our business.

 8      Q.  Can you talk a little about that anxiety,

 9 Ms. Berkel, a little bit more about that anxiety?

10      A.  Today even, I'll get a phone call or an e-mail

11 from our internal sales force personnel.  And they'll

12 say, "Where are we on this?  My broker wants to know.

13 Is this behind us?  My CFO at the employer group is

14 deciding between us and a competitor, wants to know if

15 this is done."

16          The DOI continues to use this litigation in

17 its press release boilerplate paragraph.  So it's

18 continually out there in our marketplace, making it

19 difficulty for us to compete.

20      Q.  The allegation has been made throughout the

21 course of these proceedings that United has tried to

22 kill the PLHIC business by starving it of necessary

23 resources.  Have you heard that allegation before?

24      A.  In these proceedings, yes.

25      Q.  What do you think of that, Ms. Berkel?  Any
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 1 truth to that statement?

 2      A.  No, there's no truth.  Adequate resources have

 3 been applied to the PLHIC product.  In fact, we've done

 4 everything we can when we've seen issues to immediately

 5 add resources.

 6      Q.  Just from a sort of general perspective, would

 7 it even make any economic sense in your opinion for

 8 United to do that?

 9      A.  No.  We have no incentive to make members or

10 providers upset with us.  They can't distinguish the

11 legal company of PLHIC from the legal company of

12 PacifiCare of California from the legal company of

13 UHIC.  To our members and our providers, we're just

14 United.  So any issue that we have with a regulator

15 impacts our ability as a whole, not just PPO.  So we

16 have no incentive to let PLHIC go awry.  That's not

17 what happened here.

18      Q.  We've heard a lot about something called "Keep

19 the lights on committee."  Have you ever heard that

20 term used?

21      A.  I have.

22      Q.  Do you know where it originated?

23      A.  Yes.

24      Q.  Where did it originate?

25      A.  One of the people that I work with, Pallavi
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 1 Patel, I think, gave it that name.

 2      Q.  Who is the head of the keep the lights on

 3 committee?

 4      A.  I am.

 5      Q.  Can you explain to the Court what the keep the

 6 lights on committee is all about?

 7      A.  Yes, UnitedHealth Group establishes a capital

 8 budget based on its calendar year.  And that capital

 9 budget is then allocated to its business segments --

10 Medicare, commercial, other business segments that we

11 do business in.

12          And then within that segment, technology

13 improvements are made based on funding pools.  And the

14 business that has the technology asset evaluates

15 requests for information technology resources and

16 prioritizes those asks with a focus on what is

17 regulatorily required and what will improve and upgrade

18 our business with the largest return on capital.

19      Q.  Is the keep the lights on committee

20 responsible for evaluating maintenance costs?

21      A.  No.  It's related to long-term assets and the

22 use of capital, meaning the spend elongates the life of

23 the technology, adds value to the life.  Maintenance --

24 licensing agreements, break fix of the system where you

25 bring in a vendor to do -- those are selling general



7850

 1 administrative costs, and they have another process.

 2      Q.  Who other than yourself and Ms. Patel are part

 3 of that particular committee?

 4      A.  Well, the funding pool is for all of

 5 PacifiCare technology, not just claims engines.  So it

 6 would include medical management technology, financial

 7 system technology, pricing and underwriting.  It would

 8 include data technologies.  So the funding pool itself

 9 relates to all of PacifiCare's technology assets.

10      Q.  And so focusing on who is part of -- who is a

11 contributor to that committee, who do you require

12 participate in those meetings?

13      A.  So each department or function that uses that

14 technology has a representative within that process.

15      Q.  And what is the objective of having a

16 representative from each of those functionalities?

17      A.  Many objectives.  We want to understand what's

18 going on with the technology.  Are there upgrades that

19 need to be happening?  Where are we with the needs of

20 that tool?

21          And then, having them at the table as we

22 discuss the priorities helps them feel comfortable

23 about where we prioritize their specific ask.  And I

24 think it helps them understand the decision making that

25 we go through.
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 1      Q.  Has the keep the lights on concept been a

 2 useful one from your perspective?

 3      A.  It has because it allows us to look forward.

 4 So the keep the lights on process is asking today, we

 5 already have the list for 2011.  We gathered one last

 6 summer.  And now we're gathering the 2011 list again

 7 plus the 2012 list.  It allows us to be planful.

 8          And I want to also point out that this funding

 9 pool for PacifiCare technology that we call keep the

10 lights on is not the only capital available.

11          So to the extent that the business hasn't

12 upgraded once and can justify that on membership growth

13 or a change in the state law, there are other funding

14 pools that make changes and enhancements to PacifiCare

15 technology that are outside the keep the lights on

16 process.

17      Q.  I want to come back to that concept in just a

18 moment, Ms. Berkel.  But I want to put a couple of

19 documents in front of you that have been previously

20 entered into evidence.

21          The first one is Exhibit 525 labeled, "Draft"

22 at the top, "PHS IEMG Keep The Lights On Committee."

23 Would you take a moment to look that over, Ms. Berkel,

24 let me know when you're done.

25      A.  525?
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 1      MR. VELKEI:  Yes.

 2          And your Honor, I think that the

 3 confidentiality designation has not been removed from

 4 this document but it has been in the actual exhibit

 5 that's been entered.

 6      THE COURT:  Do you want me to look?

 7      MR. VELKEI:  If you don't mind, I would appreciate

 8 that.

 9      THE WITNESS:  I'm ready.

10      MR. VELKEI:  Are we waiting on you, your Honor?

11      THE COURT:  No, she said she was she was ready.

12      MR. VELKEI:  Q.  Ms. Berkel, you've had an

13 opportunity look at Exhibit 525?

14      A.  I have.

15      Q.  Do you recognize this document?

16      A.  Not this one.  I've seen things like it.

17      Q.  When was the first time you saw this

18 particular document?

19      A.  In the last week or two.

20      Q.  Never seen it before that time?

21      A.  No.

22      Q.  I'd like to show you what's been entered into

23 evidence as Exhibit 462.  Take a moment to look that

24 document over, Ms. Berkel, and let me know when you're

25 done.
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 1      A.  Okay.

 2      Q.  Have you seen 462 before?

 3      A.  Not that I remember.

 4      Q.  Who is Ms. Wolson?

 5      A.  Kim is a person that works on our capital

 6 committee, and she manages the budget and forecasting

 7 of capital, including the PacifiCare operations funding

 8 pool, which is another synonym for keep the lights on.

 9      MR. STRUMWASSER:  Excuse me a second.  We have a

10 different document from 462.

11      MR. VELKEI:  This looks different as well.  I'm

12 not sure why there's a difference..

13      THE COURT:  There's something very odd about this

14 I noticed.  There's some kind of paragraph or -- I'm

15 not sure what that symbol is.

16      MR. VELKEI:  This may be a native format, your

17 Honor.  That may be why it looks a little different

18 from the one that's on the screen.

19      MR. STRUMWASSER:  Unrelated Bates number and two

20 paragraphs instead of one.

21      THE COURT:  Doesn't look the same at all.  I'm

22 just going to look in my box and see.

23      MR. VELKEI:  I'm just going to step away for a

24 minute, get some --

25      THE COURT:  Yes, 462 looks like that one up there.
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 1 Like that one (indicating).

 2      MR. VELKEI:  I'm happy, if it's okay, just to save

 3 time, just to look at the one on the screen and just

 4 ignore the written document.

 5      THE WITNESS:  It's formatting only.  It's the

 6 same.

 7      MR. VELKEI:  Q.  Say it again, Ms. Berkel?

 8      A.  It's the same.  It's just formatting.

 9      Q.  Let's focus on this, which is the actual copy

10 of the document entered into evidence.

11          There's been a lot made of a statement in this

12 document, Ms. Berkel.  And I wanted to direct your

13 attention to it.  Toward the end of the paragraph, it

14 says, "The purpose is to do just the minimum to keep

15 them up and running until we can complete the

16 migration."

17          Can you explain what's intended by this

18 statement?

19      A.  This statement is quite simply the framework

20 for any capital decision-making process we undertake.

21 So in using scarce capital, especially in the context

22 of PacifiCare, capital is designed to extend the life

23 of an asset, the functionality of an asset.

24          So one of the guidelines we're going to use in

25 whether or not we do a project is will that asset
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 1 actually be around for that entire extended period of

 2 useful life.  So there's no point in changing and

 3 enhancing Tool A if it's on a path of migration in the

 4 next 12 months.  It doesn't make economic or business

 5 sense to do so.  This is just a guideline.

 6      Q.  There's certainly the implication that there

 7 was some improper purpose, that this was not -- not an

 8 appropriate purpose under the circumstances.  Do you

 9 agree with that?

10      MR. STRUMWASSER:  I'm not going to object to all

11 these, but I would like to record to note that

12 Mr. Velkei's characterization of what the questions are

13 are not appropriate.  Just as long as that standing

14 objection is understood, let's get it over with.

15      THE COURT:  Okay.

16      MR. VELKEI:  Q.  Ms. Berkel, was there anything

17 improper that's reflected in this particular line or

18 anything in this particular document?

19      A.  No.  In my mind, this is how we make decisions

20 all the time in our business.

21      Q.  One could certainly argue that to do just the

22 minimum isn't consistent with the testimony you've

23 described about PacifiCare and United's efforts to

24 improve the customer service experience and keep our

25 customers, members and providers, happy.  Do you think
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 1 that statement has anything to do with that mission

 2 that you've described?

 3      A.  I've testified that we do things to keep our

 4 providers, brokers, members, employer groups happy.

 5 That doesn't necessarily mean that some kind of capital

 6 enhancement is required to do so.  There are lots of

 7 ways to satisfy our customers without changing

 8 fundamentally the RIMS engine.  And one of those ways

 9 is here.  We have a United product that runs on United

10 platform.  Would you like to have this product instead?

11      Q.  Have you had an opportunity to evaluate the

12 amount of dollars that have been spent on RIMS since

13 the acquisition by United?

14      A.  I have.

15      MR. VELKEI:  Chuck, could you put up slide No. 8

16 from 5264.

17      Q.  Ms. Berkel, did you cause this particular

18 slide to be prepared?

19      A.  I did.

20      Q.  What conclusions do you draw from what's

21 prepared here?

22      A.  We have consistently invested and maintained

23 RIMS, consistent with what was happening prior to the

24 acquisition.

25      Q.  How was that data collected?
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 1      A.  I worked with our information technology

 2 organization to assemble the projects that were related

 3 to RIMS and aggregate them for the four years ending

 4 2008.

 5      Q.  Now, you've made reference to source -- other

 6 sources of capital beyond the keep the lights on

 7 committee.

 8          Is this what you're referring to when you say

 9 RIMS also benefitted from other capital pools?

10      A.  Yes.  So for example, California required the

11 California Language Assistance Program to be put in

12 place.  Our organization spent significant money

13 investing in RIMS PLHIC being compliant with that

14 requirement.

15          Those dollars aren't reflected here.  They

16 were from a different funding pool and aren't really

17 related to the maintenance that we've been talking

18 about here.  So we didn't include these new things that

19 we did to RIMS outside maintaining the engine.

20      Q.  Do costs, the first row, equate to costs of

21 maintenance, maintenance costs?

22      A.  Yes, licensing fee to the vendor TriZetto,

23 things that we hire outside consultants to perhaps work

24 on coding.  We often engage TriZetto to do changes for

25 us.  They don't extend the life of the asset.  They're
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 1 expensed.

 2      Q.  The next line, "Development Capitalized," are

 3 these the capital costs that are the subject of the

 4 keep the lights on committee?

 5      A.  Yes.  And that was then starting 2007.  So in

 6 2005, for example, much of that 2.8 million that we

 7 capitalized related to changes that we were making for

 8 the prescription drug Part D products that were sold

 9 January 1st, 2006.

10      Q.  Focusing on this allegation that United tried

11 to starve PLHIC from appropriate resources, have you

12 undertaken an evaluation to see whether

13 United-PacifiCare spent more on healthcare costs for

14 its PLHIC members before or after the acquisition?

15      A.  Yes.

16      Q.  What's the conclusion that you draw,

17 Ms. Berkel?

18      MR. STRUMWASSER:  I'm sorry.  I find that question

19 unintelligible because the preliminary -- the run-up

20 and the interrog are, as near as I can understand it,

21 unrelated.

22      THE COURT:  Let's concentrate on the question.

23          Can you read the question?

24          (Record red)

25      THE COURT:  If you know.
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 1      THE WITNESS:  I've undertaken analysis.

 2      MR. VELKEI:  Q.  What's your conclusion,

 3 Ms. Berkel?

 4      A.  That PLHIC continued to spend more on

 5 healthcare costs per member per month for its

 6 membership over time.

 7      MR. VELKEI:  Chuck, could you turn to the next

 8 slide.

 9      Q.  Do you recognize this particular slide,

10 Ms. Berkel?

11      A.  I do.

12      Q.  Can you explain what's reflected here?

13      A.  These are PLHIC's PPO healthcare costs over

14 time on an incurred basis, which means we're matching

15 the healthcare cost to the time frame that the service

16 was rendered.

17      Q.  There's an astrisk under "Healthcare Costs,"

18 entitled "Incurred Basis."  What does that mean?

19      A.  There are a number of ways to look at

20 financial information.  The most common way we look at

21 it in healthcare is on an incurred basis, meaning we're

22 not looking at the timing of when that service was

23 actually paid but how many services were rendered in

24 the year 2005 divided by the 2005 membership equals the

25 cost of delivering healthcare in that calendar year.
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 1      Q.  Is that the appropriate way to look at it in

 2 your opinion?

 3      A.  Yes.

 4      Q.  What is included within the definition of

 5 "healthcare costs" for purposes of this slide?

 6      A.  Well, healthcare costs include physician

 7 office visits and all of the services that you can

 8 think of in your own experience within a doctor's

 9 office.  It includes inpatient and hospitalization,

10 emergency room, prescription drug coverage, when you go

11 to another location and get your lab or X-ray.  It

12 includes all of those items.  If you break your leg and

13 you need crutches, it includes the medical equipment.

14 It's the cost of providing healthcare services to the

15 members.

16      Q.  Let me ask the next question, which is, what

17 is not included within your definition of "healthcare

18 costs" here?

19      A.  It doesn't include broker commissions or

20 premium tax -- or any kind of tax, for that matter.  It

21 doesn't include the cost of the claims examiner team or

22 filing our products with the regulator for rate

23 approval.  It doesn't include for any management team.

24 Doesn't include any selling, general or administrative

25 expense.
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 1      Q.  So it's strictly costs of medical treatment

 2 for PLHIC members?

 3      A.  Yes.

 4      Q.  Ms. Berkel, I want to change subjects now and

 5 just talk very briefly about EOBs.  You understand

 6 there have been some supplemental allegations made by

 7 the Department of insurance with respect to the

 8 company's EOBs during a certain period of time?

 9      A.  Yes.

10      Q.  Do you intend to offer testimony on that

11 subject?

12      A.  No.

13      Q.  Why not?

14      A.  I didn't work on those issues.  It precedes my

15 time in operations.

16      Q.  What about with regard to the allegations

17 surrounding PDR?  Is it your intent to offer testimony

18 with respect to that subject here today?

19      A.  No.  Someone else will be testifying to

20 provider dispute resolution.

21      Q.  I'd like to turn, then, if we can, to the last

22 series of questions.

23          Chuck, could you put 5252 on the board and in

24 particular focus on Slide No. 17.

25          Do you recall testifying with regard to this
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 1 particular slide?

 2      A.  I do.

 3      Q.  You talked about a number of different

 4 standards that you looked for in assessing timeliness

 5 of payment.  I want to ask you, Ms. Berkel, in your

 6 opinion, what standard is the Department applying to

 7 PacifiCare-United in the context of these proceedings?

 8      MR. STRUMWASSER:  No foundation.

 9      THE COURT:  I'll allow it.  It's her opinion.

10      THE WITNESS:  Well, when I read the draft report,

11 it appeared to me that the Department was expecting

12 perfection.

13      MR. VELKEI:  Q.  What leads you to that

14 conclusion?

15      A.  Well, one was that we had very adequate claims

16 payment turnaround time, yet the Department was citing

17 us for claims that were processed beyond 30 working

18 days, even those that had 10 percent interest.

19      Q.  In your opinion, is the Department holding the

20 company to a standard of perfection only in the context

21 of timeliness of payment?

22      A.  That standard appears to be the expectation

23 for EOBs and EOPs that were remediated in June of 2007,

24 yet suddenly, two weeks ago, it's an issue.

25      Q.  What about with respect to the challenges the
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 1 company faced in the context of the acquisition and

 2 merging?

 3      A.  I'm sorry?

 4      Q.  What about in the context of the challenges

 5 the company faced in context of the acquisition?  Is

 6 the Department, in your opinion, holding

 7 PacifiCare-United to a standard of perfection?

 8      A.  Yes.  I mean, we've talked about the

 9 complexities of adding a number of providers to the

10 network at one time, that many of those contracts were

11 allowed to be effective June 23rd, 2006 so that

12 California consumers would actually have a lower cost,

13 lower member liability, than paying the amount that

14 would be calculated on a nonpar basis.

15          And you know, we've gone to great lengths to

16 explain why we did what we did.  And you know, I think

17 that the expectation was that we could have done it

18 very differently.  And I think that would have been

19 wrong for the people of California.

20      Q.  Did you, prior to these proceedings being

21 implemented, ever receive notice from the Department

22 that they intended to hold PacifiCare or other

23 companies to such a standard of perfection?

24      A.  No.

25      Q.  In your opinion, Ms. Berkel, is it reasonable?
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 1      A.  Is perfection reasonable?

 2      Q.  Holding PacifiCare-United to such a standard

 3 reasonable under the circumstances?

 4      MR. STRUMWASSER:  Objection.  This is speculative,

 5 not competent, argumentative.  This is stuff that goes

 6 into briefs.

 7      MR. VELKEI:  It's the penalties, your Honor.  I

 8 mean, what --

 9      THE COURT:  For the limited purpose, I'll let her

10 answer.

11      THE WITNESS:  So we've talked about the

12 complexities of this industry, the many things that

13 change on a daily basis -- policies change; provider

14 contracts change; the laws change.  It is a very fluid

15 business.  And we're continually working to achieve the

16 highest level of performance.

17          It's in our best interest to give our

18 providers, our members, our brokers excellent service.

19 We want to serve the population.

20          And to expect that people aren't going to make

21 mistakes, it's not realistic.  We don't have a

22 competitor that achieves perfection.  And we all strive

23 for it, but it's not attainable.

24      MR. VELKEI:  Q.  Throughout the market conduct

25 exam period, Ms. Berkel, were there processes and
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 1 controls in place to avoid or minimize the risk of

 2 error associated with some of the challenges we've

 3 discussed?

 4      A.  Absolutely.  We have and had during the market

 5 conduct exam policies, procedures, processes controls.

 6 And we've talked about many of them here.  And the

 7 performance that PLHIC has exceeds the expected

 8 standards in all arenas.

 9          Yes, we have a great framework, and we

10 continued to work through the issues that we were

11 finding to go to the next level.

12      Q.  Were there more or less controls in place

13 after the acquisition in your opinion?

14      A.  You know, I don't think about it in the terms

15 of more here, more there.  I think about it in the

16 context of every day there's an opportunity to take

17 what we know today and refine our processes and

18 procedures.

19          And along the way, in the e-mails that I've

20 talked about here, I think that it demonstrates my

21 colleagues and I were using what we learned to better

22 PLHIC's performance.  Always.

23      Q.  Any of the issues -- have any of the issues

24 we've discussed in the four days of your direct

25 testimony or even in these proceedings more generally,
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 1 Ms. Berkel, been the result of conduct by

 2 PacifiCare-United intended to harm our members or

 3 providers?

 4      A.  No.  There is no and has been no intention to

 5 harm our members and providers.

 6      Q.  Would it even be in the company's interest to

 7 do so, in your opinion?

 8      A.  No.  We're about serving the population of

 9 California.  We're about increasing our market share,

10 being a competitor and a choice.  And service is the

11 backbone to that.

12      Q.  Is there any benefit to establishing negative

13 relationships with providers?

14      A.  No.

15      Q.  How about with PacifiCare-United's regulators?

16 Is there any benefit to having negative relationships

17 with their regulators?

18      A.  No.  It's horribly unproductive.

19      Q.  When you say "horribly unproductive," what do

20 you mean by that?

21      A.  I quite simply mean that I believe reasonable

22 people could have brought this proceeding to a logical

23 conclusion way before three and a half years had gone

24 by.

25      Q.  Why do you say that?
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 1      A.  Because we've done so with other regulators.

 2      Q.  Anything else you want to add to that?

 3      A.  From the very first e-mails that we've seen

 4 here, PLHIC, my colleagues and I, have done everything

 5 we can to take the smallest issue and make it right.

 6 There is a ton of integrity within this organization.

 7 We are honest and hard working, and we expected to be

 8 able to bring this matter to successful closure.

 9          I'm frustrated that many of these issues could

10 have been avoided entirely during the field work had

11 there been more communication with the exam team and

12 what their expectations were, for example,

13 acknowledgment mechanisms -- completely avoidable in my

14 opinion.

15          did not have to come to an exit conference and

16 hear the Department iterate 1.1 million alleged

17 violations for something we all clearly misunderstood.

18 And had we had the dialog in September and August when

19 they were in the field, I believe we could have avoided

20 that.

21          I'd like to come to successful conclusion with

22 this so that, if the Department is really expecting

23 something different than we've delivered over the

24 course of this time, we can get on with that and get on

25 to closure.
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 1      MR. VELKEI:  Your Honor, at this time, we don't

 2 have any further questions in the context of our

 3 direct.

 4      THE COURT:  Would you like a break?

 5      MR. STRUMWASSER:  Yeah.  I think we've talked a

 6 little bit -- we have this sort of overhanging issue

 7 about data.  So we need a little time to talk about

 8 that.  So I thought maybe we could do a brief start of

 9 the cross and then go ahead and see whether we can

10 resolve these issues about the data and then call it a

11 day.

12      MR. VELKEI:  What I would suggest, your Honor, is

13 take the break, come back, deal with the document issue

14 first.  Let's get that squared away so our

15 understandings are the same.

16          If there's time left over, let's start the

17 cross up.  But I would like to get those issues

18 resolved so that, to the extent there's information we

19 need to provide, we can do it in a prompt fashion so

20 Mr. Strumwasser has it in the context of his

21 cross-examination.

22      MR. STRUMWASSER:  The cross I contemplate pertains

23 to the documents.

24      THE COURT:  Okay.  I'll allow that.  Let's take a

25 break and come back and let him ask questions that
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 1 pertain to the documents and then try and see if we can

 2 work out the document issue.

 3      MR. VELKEI:  Sounds good.  Thank you, your Honor.

 4          (Recess taken)

 5      MR. STRUMWASSER:  I'm going to do real cross and

 6 one of the pots of gold at the end of that is that

 7 we'll have some clarification on the numbers.  Okay?

 8      THE COURT:  How long were you planning to go with

 9 this?

10      MR. STRUMWASSER:  Less than a half hour.

11      THE COURT:  Okay.

12      MR. VELKEI:  Your Honor, I do want to make the

13 note about in terms of the data that was requested on

14 Thursday, it's our view that we're happy to produce all

15 of the underlying data related to those particular

16 slides so that the Department can test how those

17 numbers were derived and calculated.

18          We do have concern in terms of preparation of

19 those slides.  They were done in close coordination

20 with counsel, so there are going to be attorney-client

21 privilege issues that start coming up.

22          Our way of resolving that is simply to make

23 sure all of the data underlying those slides is turned

24 over to the Department so they can independently test

25 the conclusions that we reached.
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 1      MR. STRUMWASSER:  And that's an interesting issue.

 2 I think, on the whole, that may take care of our needs.

 3          We have here a witness who is testifying in

 4 the nature of an expert.  She's producing information

 5 like that.  Ordinarily, attorney-client privilege does

 6 not attach to the work product of an expert, even

 7 though those are frequently written with the lawyer

 8 looking over his or her shoulder.

 9          If we want to make that an understanding

10 universally in this case that, when witnesses are

11 preparing exhibits, including expert witnesses, that

12 the attorney-client privilege attaches, I'm okay with

13 that.  But I'd just like it to be clear from the

14 outset.

15      MR. VELKEI:  I think we can have further

16 discussions about that issue.  Ms. Berkel is here as a

17 respondent, not as an expert witness.

18      THE COURT:  You know what, Mr. Velkei?  It's

19 problematic.  If you give him all the documents, he can

20 test it from there.  That's fine.

21          But it's problematic to me for somebody to

22 testify to say they found a 13,000-number error and

23 then don't tell you where it comes from.

24      MR. VELKEI:  Your Honor, to be clear, that is not

25 at all what we're talking about.
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 1          So first of all, one, the data will be there

 2 for the Department to independently test.  Ms. Berkel

 3 will explain -- Ms. Berkel is the one that did the

 4 calculations -- how she came to those.  I couldn't have

 5 done those if my life depended on it.

 6      THE COURT:  That's fine.

 7      MR. VELKEI:  The concern I had was a reference to

 8 work papers that was requested last Thursday.  That was

 9 really what this was directed about.

10          And to the extent there's discussions about,

11 "Who did you coordinate with?  What were the

12 discussions?" I just wanted to apprise the Court

13 up-front there could be some issues.

14      THE COURT:  All right.

15      MR. STRUMWASSER:  From our point of view, with

16 regard to the data request, I made the data request

17 last Thursday in the hopes that we could actually

18 finish Ms. Berkel this week.

19          I'm very unoptimistic about that in general.

20 Particularly, if the data is going to come in the form

21 of raw data, then we're going to have -- it's just not

22 practical to expect that we'll finish here today.

23          So I don't know that it's critical for us to

24 get all the data issues resolved today.  Let's see how

25 well we can do.
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 1      THE COURT:  All right.

 2           CROSS-EXAMINATION BY MR. STRUMWASSER

 3      MR. STRUMWASSER:  Q.  Good afternoon, Ms. Berkel.

 4 Do you have a copy of Exhibit 113 up there?  That's the

 5 referral document.  If you don't, I've got a copy here.

 6 I'm happy to give you a loose copy if you'd like.

 7      A.  Are we talking about the one that says

 8 "Acknowledgment Procedure For Receipt Of Claims"?

 9      Q.  Yes.  October 12.

10      A.  What number is this one?

11      Q.  That's 113.  I see what our problem is.  So

12 even at this late date, let me suggest that witnesses

13 have found it helpful to actually write on the exhibits

14 as we give them to you.  So you may want to do that.

15          Now, in 113, PacifiCare represents to the

16 Department that the acknowledgment letter process was

17 not functioning from July 2006 to January of 2007,

18 right?

19      A.  Yes.

20      Q.  Both those dates are wrong, right?

21      A.  And the process we're writing in here is not

22 provider acknowledgment process either.

23      Q.  Because of your argument about what 10133.66

24 requires?

25      A.  No.  The program, XPCCALCM, is member
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 1 acknowledgements.

 2      Q.  Okay.  Ms. Berkel, in fact PacifiCare ceased

 3 printing any acknowledgements letters June 1 of 2006;

 4 didn't it?

 5      A.  I understood that Duncan began August 1st.  So

 6 if you're telling me Duncan began June 1st, then the

 7 date would be different.

 8      Q.  I'm not telling you that.  I'm telling you

 9 that nobody was printing from June 1st on.  Do you have

10 any information to the contrary?

11      A.  I don't.

12      Q.  And the second date, January of 2007, that's

13 wrong also, right?

14      A.  Yes, that is incorrect for these member

15 acknowledgment letters.

16      Q.  Mr. Oczkowski testified when he was here that

17 the acknowledgment letter process was not functioning

18 from July '06 through March 13, '07.  Are you aware of

19 that?

20      A.  That's my understanding.  I wasn't here when

21 he testified, and I didn't read his testimony.

22      Q.  Do you understand that to be a reference to

23 acknowledgement for member claims?

24      MR. VELKEI:  Objection, calls for speculation,

25 lacks foundation.
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 1      THE COURT:  If you know.

 2      MR. VELKEI:  That being Mr. Oczkowski's testimony?

 3      THE COURT:  He said is that her understanding.

 4 She can answer that if she's knows.

 5      THE WITNESS:  I don't know if Mr. Oczkowski was

 6 being specific other than the file itself.

 7      MR. STRUMWASSER:  Q.  Would Mr. Oczkowski know

 8 from the file number in the referral that that was

 9 member claims?

10      MR. VELKEI:  Lack of foundation.

11      THE COURT:  If she knows.

12      THE WITNESS:  I don't know.

13      MR. STRUMWASSER:  Q.  Do you know whether

14 Mr. Oczkowski, when he testified here, said that the

15 process was resumed March 13 of '07 for member claims

16 only?

17      MR. VELKEI:  Same objection.

18      THE COURT:  If you know.

19      THE WITNESS:  That's what I've been told, yes.

20      MR. STRUMWASSER:  Q.  Let's figure out when the

21 acknowledgement letters were actually being sent.  This

22 March 13, '07 date applies solely to group claims

23 submitted by members and processed on RIMS, right?

24      A.  Well, let's see.  '07, group PLHIC PPO claims

25 submitted by a member, yes.
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 1      Q.  And on RIMS, right?

 2      A.  Yes.

 3      Q.  So as far as you know, prior to March 13, '07,

 4 there were no acknowledgment letters going out to that

 5 body of claimants, at least, I believe your testimony

 6 is, at least through July 1st of '06.  And you don't

 7 have any basis for saying June of '06 either, right?

 8      MR. VELKEI:  I'm going to object as vague.

 9      THE COURT:  Did you understand the question?

10      THE WITNESS:  I think so.  Yes.

11      THE COURT:  Go ahead.

12      THE WITNESS:  So the member acknowledgment letters

13 referenced in this program name didn't go out.  I'm

14 unsure of the start date.  It's my understanding the

15 resolution date was March 13th, 2007.

16      MR. STRUMWASSER:  Q.  By resolution date, is that

17 the first day that claims would have gone out --

18 acknowledgment letters would have gone out?

19      A.  That's my understanding.

20      Q.  So your understanding is March 13, '07 is not

21 when the process was fixed subject to further

22 implementation but that March 13th '07 acknowledgment

23 letters would have been going out for this group of

24 claimants?

25      MR. VELKEI:  Objection, vague as to "process that
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 1 was fixed."  I don't --

 2      THE COURT:  Did you understand the question?

 3      THE WITNESS:  Well, I think it was the same

 4 question as before, so....

 5      THE COURT:  Okay.

 6      THE WITNESS:  It's my understanding that, if a

 7 claim was received from a member for PLHIC, that Duncan

 8 was printing them March 13th, 2007.

 9      MR. STRUMWASSER:  Q.  And you know, do you not,

10 when PLHIC resumed sending out acknowledgment letters

11 to providers under group policies, right?

12      MR. VELKEI:  Objection.  "Resumed"?  There's no

13 testimony that they ever sent them to providers, your

14 Honor.

15      THE COURT:  Acknowledgment letters?

16      MR. VELKEI:  To providers?  That's correct.

17 There's no testimony that they've ever been sent to

18 providers.  There's no need to because there are

19 alternative forms of acknowledgment.

20          So I don't understand Mr. Strumwasser's

21 question, "When did PLHIC resume sending out

22 acknowledgment letters to providers?"

23      THE COURT:  All right, Mr. Strumwasser?

24      MR. STRUMWASSER:  I'll be glad to find that out.

25 Sure.
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 1      Q.  March 1st, 2006, paper claim, group policy

 2 provider claim, PLHIC responded, if it did not either

 3 pay or deny that claim within 15 working days, was it

 4 not PLHIC's practice to send out an acknowledgment

 5 letter?

 6      A.  Not March 1st, 2006, no.

 7      Q.  When was it?

 8      A.  On March 1st, 2008 PLHIC adopted a manual

 9 process to acknowledge claims received in paper form

10 for group -- RIMS, PLHIC, if the claim had not been

11 adjudicated in 15 calendar days.

12      Q.  And prior to March 1st, '08, PLHIC did not

13 send out acknowledgment letters for paper claims not

14 adjudicated within 15 working days?

15      MR. VELKEI:  Are we talking about to providers or

16 members?

17      MR. STRUMWASSER:  Providers.

18      THE WITNESS:  Not as part of our standard business

19 practice, no.

20      MR. STRUMWASSER:  Q.  As part of what?

21      A.  Provider dispute resolutions are acknowledged.

22 There may be other things that are acknowledged.

23      Q.  So group claim provider -- group policy

24 provider claims, new day claims, prior to March 1, 2008

25 were never acknowledged by letter if they were
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 1 unadjudicated within the 15-working day window?

 2      A.  That's my understanding, yes.

 3      Q.  So nobody ever sent, prior to March 1, 2008,

 4 any letters to be printed to Duncan for group claims

 5 submitted by providers?

 6      A.  Can you read me that question, please?

 7          (Record read)

 8      MR. STRUMWASSER:  I think I should make it clear

 9 I'm talking about acknowledgment letters, not letters

10 in general.

11      THE WITNESS:  So I think you're asking me the same

12 question again.  So I'm making sure I understand.  I

13 think you're asking me, did we send provider

14 acknowledgment letters via Duncan prior to March 1st,

15 2008 for PLHIC provider claims.

16      MR. STRUMWASSER:  Q.  I'm not asking you whether

17 you sent them.  I'm asking, was Duncan ever expected

18 prior to March 1, '08 to send acknowledgment letters

19 out?

20      MR. VELKEI:  To providers?

21      MR. STRUMWASSER:  Yes.

22      THE WITNESS:  So we had an expectation that Duncan

23 would print files.  Whether or not they understood what

24 kind of letters they were, I don't know if they

25 distinguished one print file from another other than by
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 1 the name.  Do they understand the content?  I don't

 2 know.

 3      MR. STRUMWASSER:  Q.  I understand that.  But that

 4 really wasn't my question.  My question was less about

 5 Duncan's expectation than what PacifiCare was doing.

 6          Am I correct that PLHIC never sent files to be

 7 printed by Duncan comprised of acknowledgment letters

 8 to providers who submitted claims under group policies?

 9      MR. VELKEI:  Just so the record is clear, we're

10 talking about new day claims as opposed to provider

11 appeals or something of that sort where different rules

12 apply?

13      MR. STRUMWASSER:  Okay.

14      THE WITNESS:  When we -- so PLHIC's files that had

15 this particular member acknowledgment in it, the

16 instructions for how Duncan prints them were not

17 provided adequately.  I don't believe anyone physically

18 e-mailed or sent -- they didn't provide instructions

19 for the file to be located within RIMS and printed.

20      MR. STRUMWASSER:  Q.  Did somebody put the file in

21 RIMS for Duncan to pick up?

22      MR. VELKEI:  Objection, vague.

23      THE WITNESS:  I don't know how it works

24 mechanically.  I know that the letters we were

25 referring to in Exhibit 113 weren't printed.
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 1      THE COURT:  But those -- wait.  But those were not

 2 provider letters, right?  Those are member letters?

 3 He's trying to find out if there was ever anything sent

 4 to Duncan that they were expected to print that would

 5 have qualified as a provider acknowledgment letter.

 6      THE WITNESS:  And I thought I'd answered that at

 7 least twice, that I didn't know of any process that

 8 acknowledged new day claims for paper submissions from

 9 providers until March 1st, 2008.

10      MR. STRUMWASSER:  Q.  If there had been an earlier

11 procedure, do you know who would know about that?

12      MR. VELKEI:  Calls for speculation.

13      THE COURT:  Overruled.

14      THE WITNESS:  I wouldn't know.  I mean, I was here

15 when Lois testified.  She responded to this.

16      MR. STRUMWASSER:  Q.  Exhibit 113, the referral,

17 refers to California Insurance Code Section 10133.66C.

18 Do you see that first line?

19      A.  I do.

20      Q.  Is it your understanding that 10133.66C

21 applies to provider claims?

22      A.  Yes.

23      Q.  Does it apply also to member claims?

24      A.  I'm not an attorney.  I understand there's a

25 different statute for member that precedes this
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 1 regulation.

 2      Q.  You would agree that, at a minimum, this

 3 question calls for information about provider

 4 acknowledgements, right?

 5      MR. VELKEI:  Agree as she sits here today or at

 6 the time?

 7      MR. STRUMWASSER:  Q.  Would you agree today that

 8 reading this request, Item No. 1, calls for information

 9 about provider claim acknowledgment?

10      A.  Since the statute says, "...by which the

11 provider may readily," I read it as provider.

12      Q.  Okay.  And I hear you now saying that nothing

13 about this response pertains to provider claims, right?

14      MR. VELKEI:  I'm just going to object as

15 argumentative since the examiner is suggesting this

16 wasn't part of her direct, which it was -- that she's

17 just now taking this position.  This was her position

18 on direct.

19      THE COURT:  Overruled.

20      THE WITNESS:  Yes.  My testimony was and is that

21 this response was not focused on provider

22 acknowledgment at all.

23      MR. STRUMWASSER:  Q.  Now this 81,270 claims that

24 are referenced in your December 7 letters, these are

25 claims to members, right, that is to say, claims by
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 1 members, right?

 2      A.  They are claims for services rendered to

 3 members.  More than 99 percent of them are received

 4 from providers.

 5      Q.  Okay.  So when I refer to a "provider claim,"

 6 do you not include a claim by a provider for services

 7 to a member?

 8      MR. VELKEI:  Could you read that --

 9      THE COURT:  No, that isn't what she said.

10      MR. STRUMWASSER:  I'm sorry, your Honor.  I just

11 don't understand that last answer.

12      THE COURT:  So there is a small teeny-weenie

13 percentage of these claims that come from members for

14 services that they received as opposed to from the

15 provider they received them from.

16      MR. STRUMWASSER:  Q.  So the overwhelming majority

17 of the 81,270 claims referenced in the response to the

18 referral, you understand these are called "referrals"?

19      A.  I don't see that number in here at all.

20      Q.  No.  It's in your letter.

21      A.  I thought you said in the referral.

22      Q.  Thank you.  I stand corrected.

23          Let me just, while we're tidying this up, you

24 know that these are called referrals?

25      A.  I do.
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 1      Q.  So you're right.  In the two letters,

 2 reference to 81,270, those represent to claims

 3 submitted overwhelmingly by providers, correct?

 4      MR. VELKEI:  Just so the record is clear, the

 5 81,270 is in one of those letters.  I think the

 6 examiner is referring to both letters.

 7      THE COURT:  What number are you talking about?

 8      MR. STRUMWASSER:  117, 118.

 9      THE COURT:  I have 118, but --

10      MR. STRUMWASSER:  I stand corrected.  It is only

11 in 118.  My mistake.

12      MR. VELKEI:  Which is the confidential, the

13 response to the confidential report.

14      MR. STRUMWASSER:  It's in both.  I stand

15 re-corrected.

16      THE COURT:  All I have is 118 in front of me.

17      MR. STRUMWASSER:  I will represent to the Court,

18 Page 16 of Exhibit 117 also contains the 81,270 number.

19      MR. VELKEI:  We're agreed, your Honor.

20      THE COURT:  All right.

21      MR. STRUMWASSER:  Q.  Now 81,270, Ms. Berkel,

22 those are overwhelmingly provider-submitted claims,

23 correct?

24      A.  Yes.

25      Q.  Is that a homogeneous category as to whether
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 1 they group or individual policies?

 2      A.  The number includes group and individual.

 3      Q.  Does it include paper and electronic?

 4      A.  It does.

 5      Q.  Does it include claims adjudicated within 15

 6 working days and those that were not?

 7      A.  It does.

 8      Q.  What claim -- what group or individual claim

 9 is not included in 81,270 among the -- all the claims

10 that PacifiCare received during the window period?

11      MR. VELKEI:  Objection, vague.  I think I

12 understand where the examiner is going, but I think the

13 question could be better worded.

14      THE COURT:  Well, that's not an objection.

15      MR. VELKEI:  Objection, vague, your Honor

16      THE COURT:  Did you understand the question?

17      THE WITNESS:  I think so.

18      THE COURT:  All right.

19      THE WITNESS:  In Exhibit 5252 --

20      MR. STRUMWASSER:  Q.  Mm-hmm?

21      A.  On Page 26, Mr. Strumwasser, are you asking me

22 if there are claims in the 62,048 presented here that

23 meet those same criteria you just asked me about?

24      Q.  If I am asking you about that, I don't know

25 it.
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 1      A.  I'm sorry.

 2      Q.  No.  I'm just trying to figure out -- let's do

 3 it this way.  Let's make sure.

 4          You've already testified that the 81,270

 5 includes claims that were and claims that were not

 6 adjudicated within 15 working days, right?

 7      A.  Yes, because my December 7th response was

 8 based on calendar days because in the document I

 9 received from DOI it doesn't use the adjective

10 "working."  So I presumed calendar, based on the

11 Department's November 9th draft report to us.

12      Q.  Do you recall Ms. Vonderhaar saying you

13 only use -- everybody automatically uses working days

14 at PacifiCare?

15      A.  We're comparing two very different things.

16 I'm talking about what information I had in December

17 2007, which has nothing to do with how we speak

18 internally.

19      Q.  Does the 81,270 include any claims that were

20 paid within 15 calendar days?

21      A.  No.

22      Q.  As to the claims that were not paid in 15

23 calendar days, does it include both electronic and

24 paper?

25      A.  Yes.
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 1      Q.  Does it include both group and individual?

 2      A.  Yes.

 3      Q.  Are there any group -- are there any claims

 4 more than 15 working days to be adjudicated on group

 5 policies that are not counted in the 81,270?

 6      THE COURT:  15 calendar days or 15 working?

 7      MR. STRUMWASSER:  Working days.

 8      THE COURT:  Do you understand the question?

 9      THE WITNESS:  I'm not sure that I do.  I'm as

10 confused as I was on Thursday.

11      MR. STRUMWASSER:  That one wasn't my fault.

12      MR. VELKEI:  I think she was referring to the

13 statement at the end by you.  Not to her testimony.

14      THE WITNESS:  I start with 1,126,107, which was

15 the CDI starting point.  I didn't look for anything

16 else.  I'm not even sure that there would be anything

17 else.  Do you want to enlighten me?

18      MR. STRUMWASSER:  Q.  I'm not holding anything

19 back here.  Do you know what the total number of claims

20 during the window period was for PLHIC?

21      MR. VELKEI:  Claims paid?

22      THE COURT:  No, claims.  Total number of claims.

23      THE WITNESS:  This test was based on the claims.

24 We gave everything the Department asked for.  The test

25 on acknowledgment was on the RIMS and OTIS files that
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 1 totaled 1,126,107.

 2      MR. STRUMWASSER:  Can I have the question read

 3 back, please?

 4      THE COURT:  Sure.

 5          (Record read)

 6      THE WITNESS:  Am I supposed to answer?

 7      THE COURT:  Yes or no?

 8      THE WITNESS:  I don't.

 9      MR. STRUMWASSER:  Q.  If you wanted to know that

10 question, how would you go about it?

11      A.  I would look at everything we provided the

12 Department in the summer of 2007.

13      Q.  You're confident that the number is in there?

14      A.  Well, the Department asked for the

15 adjudications, so....

16      Q.  Ms. Berkel, without respect necessarily to

17 what the Department asked for, I'm asking you whether,

18 if you wanted to find out how many claims PLHIC

19 received during the window period, how would you find

20 that out?

21      A.  How would I find out how many claims PLHIC

22 received?  And so the distinction is that we provided

23 all of the claims adjudicated, and you're making a

24 distinction between received and adjudicated.

25      THE COURT:  You know what?  It's really a good
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 1 idea for witnesses not to try and guess what the

 2 underlying reason is for an attorney's question.  It

 3 doesn't work.  You're not going to be able to do it.

 4      MR. VELKEI:  In fairness, your Honor, the

 5 Department, in the context of the MCE, asked for all

 6 claims adjudicated.

 7      THE COURT:  But that isn't the question pending in

 8 this proceeding.

 9          The question is, if you wanted to find out how

10 many claims for some window period had been made to

11 PLHIC, how would you find that out?  It doesn't have

12 any other questions attached to it.  It's -- if you

13 don't know, you don't know.  If there's an answer,

14 there's an answer.

15      THE WITNESS:  So I know that we supplied all of

16 the claims.

17      THE COURT:  You know, that's got to be the wrong

18 answer.

19      THE WITNESS:  I'm sorry.

20      THE COURT:  This is not what you supplied.  He's

21 asking you -- pretend it never happened.  He wants to

22 know, if you needed to find out how many claims had

23 been made over a window period, how would you find that

24 out?

25      THE WITNESS:  I would have a report written to do
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 1 so.

 2      MR. STRUMWASSER:  Q.  Whom would you ask to

 3 generate that report?

 4      A.  Well, we have an operations control team that

 5 writes reports.  There are a couple of people within

 6 that team that do that kind of work.

 7      Q.  And how long would it, in the ordinary course,

 8 if you don't attach any urgency to the request, how

 9 long would it take to get that report in the ordinary

10 course?

11      A.  I think about ten days.

12      Q.  If you said, "I really need it right away"?

13      A.  I don't know how complicated it would be -- a

14 couple of days.

15      Q.  And now I'm going to ask almost the same

16 question, but I just want to make sure the answer is

17 the same.

18          If you were asked to identify how many claims

19 were received between June -- excuse me -- January 1,

20 2006 and March 1, 2008, would you go through same

21 process, ask the same people?

22      MR. VELKEI:  I'm going to object on the grounds of

23 relevance.  We are here for a particular purpose, which

24 is to assess the allegations that have been lodged in

25 the context of the 2007 MCE period.
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 1          Mr. Strumwasser is now talking about periods

 2 that are the subject of a separate investigation by

 3 CDI.  If he wants to pull that investigation into this

 4 proceeding, let us know, and we'll do that.  But he

 5 doesn't get to do both.  We're responding to the

 6 allegations we were charged with.

 7          And now Mr. Strumwasser is saying, if we want

 8 to go beyond those periods and go into periods where

 9 there's another investigation pending by the

10 Department, what would you need to do to do that?  We

11 know where this is going, which is, then he's going to

12 want those requests.

13          My view is, if this is where it's going, we're

14 going to need to spend some time just between the

15 lawyers and the Court discussing these issues because,

16 from my perspective, they're wholly irrelevant.

17      MR. STRUMWASSER:  We thought until this hour that

18 there were acknowledgment letters going out before

19 sometime in '06.  We now find out that that fact is

20 false.  And we're going to have to figure out, we're

21 going to have to build from the ground up, the number

22 of claims that required acknowledgments under

23 Department's interpretation and didn't get them.

24          So there is nothing sacred about the

25 examination period for that purpose.
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 1      MR. VELKEI:  Your Honor, this is -- from our

 2 perspective, this is just silly.

 3          First of all, the statute wasn't put in place

 4 until 2006, and I believe it may have been effective in

 5 July of 2006.  Don't quote me on that.

 6          But the fundamental premise here that the

 7 Department is surprised by our approach -- we're just

 8 putting on our defense.  It shouldn't be a surprise

 9 that we're putting on a defense to their allegations.

10 And the concept that they don't understand that we've

11 told them, as we've told them last week, that we didn't

12 need to send the letters, nobody sends letters, nobody

13 requires it except in this world where they're trying

14 to assess a million violations, the concept that we

15 don't need to send letters because there's a whole

16 statute that recognizes alternative forms, and we've

17 qualified for several --

18      THE COURT:  I understand, Mr. Velkei, that that's

19 your defense.  I -- you know, to me, I haven't made

20 decisions or proposed decisions in that area.

21      MR. VELKEI:  Understood, your Honor.

22      THE COURT:  The problem that I see is that we --

23 that under -- clearly, a fair assumption was that

24 Mr. Strumwasser believed the response that he got to

25 the referral.
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 1      MR. VELKEI:  May I address that issue, your Honor?

 2      THE COURT:  Sure.

 3      MR. VELKEI:  The witness testified in March of

 4 2008 that the company made very clear to the Department

 5 that that was no longer their view.  We had -- we

 6 elicited testimony, "Did your view change?  Why did it

 7 change?"  We had the sister regulator put in writing,

 8 "We don't require it.  You're compliant."

 9          And there's testimony from Ms. Berkel

10 testifying that she went back and reported this to the

11 Department.  I have not heard the Department say one

12 time that that isn't in fact what happened.

13          So the concept that they're just finding out

14 about this, one, is disingenuous but, two, even

15 assuming it's in fact correct, we are now just putting

16 on our defense.

17          And if the Department needs to suspend these

18 proceedings to think about these issues a little bit

19 more and prepare a response, I find it surprising.  But

20 we're certainly happy to talk about it.

21          But, your Honor, to the extent we're now going

22 to go beyond the allegations of the OSC, Ms. Berkel was

23 responding to their allegations.  Now Mr. Strumwasser

24 is upset because of periods outside of this

25 investigation, which are the subject of a current
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 1 investigation by the Department -- my point, my

 2 concern, your Honor, is we need to separate these two.

 3          And this should not be -- one, it was not a

 4 surprise.  The witness has sworn testimony that this

 5 was reported to the Department in March of 2008.  Even

 6 assuming that were not the case, we have a right to put

 7 on a defense.  We're putting on our defense.

 8          If the Department really feels they need more

 9 time to evaluate, they can ask for more time, and we

10 can suspend the hearing.

11      THE COURT:  You just repeated yourself.

12      MR. VELKEI:  Forgive me, your Honor.  I have a

13 tendency to do that at times.

14      THE COURT:  Mr. Strumwasser?

15      MR. STRUMWASSER:  Let me make a Soloman-like

16 suggestion here.  We are working our way up to a data

17 request.  If we ask for a period from A to B, and

18 PacifiCare contends, "Oh, really the only period here

19 is a subset of that," let them report the data both

20 ways.  That will take care of everything.  That will

21 preserve your Honor's opportunity to make whatever

22 decision you want going down the road.  It is

23 implausible that any more work or delay or time is

24 going to be required for a larger period than a shorter

25 period.
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 1      MR. VELKEI:  From this side, your Honor, the view

 2 is, if they desired the information, they should have

 3 requested it.  They just served us a document request.

 4          To the extent they're doing this informally,

 5 there isn't a basis in the Code.  But at a minimum,

 6 we're going to have a motion for a protective order,

 7 have this heard outside of the witness.  And there's

 8 lots of questions Mr. Strumwasser can ask this witness.

 9          We were concerned about doing this this

10 afternoon.  We're happy to talk off line about it.  But

11 there's some real concerns that we would want to have

12 briefed and addressed in a formal context outside of

13 this witness's cross-examination?

14      THE COURT:  Well, I'm willing to have it put in

15 writing.  I'm concerned -- you know, the other

16 alternative for me, I don't know that it works, but the

17 other alternative is to strike the testimony if it

18 doesn't make any sense in the context of this material.

19 But Exhibit 118 --

20      MR. VELKEI:  Yes, your Honor.

21      THE COURT:  -- is the response.

22      MR. STRUMWASSER:  And 117, they both have the

23 number on them.

24      THE COURT:  Okay.  And there was another response,

25 right?  There was --
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 1      MR. STRUMWASSER:  There's the 113, which is the

 2 response to referral which doesn't have the number in

 3 it.

 4      THE COURT:  Right.  But this response to referral

 5 is the one that is now the XPCCALCM file, is not the

 6 file that we were ever talking about, right?

 7      THE WITNESS:  (Nods head affirmatively).

 8      THE COURT:  All right.  So I guess what seems fair

 9 to me is that somebody construct a response to this

10 question that is an accurate response.

11      MR. VELKEI:  I'm confused, your Honor.  I mean,

12 listen, first of all, there's been never any -- there

13 has always been in the background of this case the

14 concept of what is the effect of the December 7th

15 letter.

16          So in the context of our direct of Ms. Berkel,

17 we laid out testimony that the Department objected to,

18 "Why are you taking all this time about not

19 understanding where we're going?"

20          The purpose was very important.  It was to

21 establish that we had no meaningful opportunity to

22 respond.  We in detail articulated to this Court on the

23 record how we got to the 81,270, why that was mistaken,

24 why the Department itself made several errors in the

25 context, what's the take-away.
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 1          You can give whatever weight you want to the

 2 letter, but let's look at what the law actually

 3 requires.  That's our approach.

 4      THE COURT:  But you see, I sit in the middle.

 5      MR. VELKEI:  Understood.

 6      THE COURT:  I understand that's your position, but

 7 I also understand they have a different one.  And I

 8 have to get all that material out here so that that can

 9 be decided and/or appealed.

10          So I would do the same thing for you.  I'm

11 now --

12          But I do think you're going to have to put it

13 in writing, Mr. Strumwasser, because I'm getting

14 confused.  And it's hard to confuse me on these things,

15 though I am starting to get confused.

16          So it seems to me that you want to know -- and

17 you could maybe put it in times of the two -- two time

18 periods that you're talking about.  And then you would

19 be able to argue what's relevant and what's not

20 relevant.

21      MR. VELKEI:  Appreciate that, your Honor.

22      THE COURT:  I do not want to go outside of the

23 time period.

24      MR. VELKEI:  But that's the effect.

25      MR. STRUMWASSER:  Just to be clear here, the way
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 1 in which this has always worked is, if we have premises

 2 that everybody agrees upon, we try the case on that

 3 basis.  But if we come across evidence of violations

 4 that we did not know about or that were not pled, the

 5 agency, any agency, has the opportunity to, as we all

 6 know, supplement the accusation.  Your Honor gets to

 7 make a decision about how much time they need for that.

 8 I don't think there's much issue here about that.  And

 9 then the case goes that way.

10          We were content to take the 81,000.  That was

11 Ms. Vandepas's testimony early.  They said 1.1.  PLHIC

12 said 81,000.  They just took the number and put it in

13 the report.

14          If a respondent wants to put admitted facts in

15 dispute and disclaim their admission, that's fine.  But

16 we are then -- then all bets are off, and we are

17 entitled not merely to accept lower numbers but also to

18 make sure that the answer is complete as to a possible

19 higher number.

20      MR. VELKEI:  Your Honor, the importance here is to

21 understand how law should properly be applied.  And I

22 really do --

23      THE COURT:  You know, I need both facts and law.

24 I can't just do it with one or the other.

25      MR. VELKEI:  Understood, your Honor.  But the
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 1 Solomon-like suggestion on this side of the table is

 2 this needs to be done in an orderly fashion.  And I

 3 think to the extent, just like you said, there are

 4 written requests that want to be served.  Let them

 5 serve them.  We'll file a motion for protective order.

 6          This issue needs to be briefed.  There has to

 7 be a formal hearing because respectfully, your Honor, I

 8 actually think you're being -- I think the Department

 9 is not being entirely straightforward in its approach.

10 And the concept that they were ever surprised by, you

11 know, by our position with regard to the December 7th

12 letter, all of the testimony --

13      THE COURT:  I understood that your position was

14 about provider letters, that you didn't have to send

15 them because you had alternatives.

16      MR. VELKEI:  Exactly.

17      MR. STRUMWASSER:  Exactly.

18      THE COURT:  But that's not where we're at right

19 here.  I'm now being told that this answer isn't about

20 provider letters; it's about member letters.

21      MR. VELKEI:  It is your Honor.  No, no, no, your

22 Honor.  It is about provider letters.  That's our

23 point.

24          If you can just give me one second, your

25 Honor.  The referral response -- the Department, in
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 1 their view of all they had to do is, they said, "Here's

 2 the statute for providers.  Tell us how you complied."

 3 Now, predating that were several requests for copies of

 4 acknowledgment letters.

 5          The testimony of Ms. Berkel was that

 6 Ms. Norket -- and Ms. Norket testified to this too --

 7 said she got it confused and responded with regard to

 8 member letters, which is a separate statute.  It's a

 9 separate regulation so that, yes, what we're talking

10 about in the context of the December 7th letter were

11 all focused on provider letters.

12          The discussion of member letters was just to

13 explain that Ms. Norket, when she issued that referral

14 response, got it mixed up.  And she was talking about

15 member letters when the Department was asking about

16 providers.

17      THE COURT:  Right.  She was talking about member

18 letters.

19      MR. VELKEI:  But the December 7th response is all

20 directed at provider letters.  We're focused on

21 compliance with 10133.66(C).

22      MR. STRUMWASSER:  But Ms. Norket did not testify

23 that she got confused.  That was given to us by

24 Ms. Berkel.

25      MR. VELKEI:  Absolutely not true.
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 1      MR. STRUMWASSER:  And her testimony ended it all

 2 in January of ''07, and we of course now have a much

 3 later date.

 4      MR. VELKEI:  Six weeks, arguably.

 5      MR. STRUMWASSER:  You know --

 6          Look.

 7      THE COURT:  Mr. Strumwasser, if you could put it

 8 in writing.

 9      MR. STRUMWASSER:  I'm happy to, but can we just

10 reserve that because in order for me to put together a

11 coherent written request, I'd like to examine the

12 witness some more.  And at the end of the day, we'll be

13 able to figure out exactly what is needed in order to

14 memorialize our request.

15      THE COURT:  What else are you going ask her now?

16      MR. STRUMWASSER:  I would like to start with an

17 answer to my question about whether the January 1, '06

18 through March 1, '08 period claims received can be

19 answered by the same process, asking those people.

20      MR. VELKEI:  Objection, your Honor.  This all got

21 started --

22          (Reporter interruption)

23      THE COURT:  Setting the relevance aside, can you

24 answer the question?

25      THE WITNESS:  The same processes can be used.  The
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 1 run time might be longer just because of the time, the

 2 number of months included in the report.

 3      MR. STRUMWASSER:  Q.  And would it be possible

 4 tore that group, those folks that you ask, to state

 5 separately the claims that were adjudicated within 15

 6 working days and those that were not?

 7      A.  We would make a translation to calendar days.

 8 RIMS doesn't calculate a working-day function.  Yes.

 9      Q.  Would it be possible to further break that

10 down by written claims, paper claims, versus

11 electronically submitted claims?

12      A.  Yes.

13      THE COURT:  Okay.

14      MR. STRUMWASSER:  That's my question.  I can put

15 it in writing here.  I think it's now fairly well

16 contained, but that's the request.  I again say, if the

17 respondent would like to provide that information

18 broken down by sub periods, I have no objection to

19 that.

20      MR. VELKEI:  Your Honor, we would ask that it be

21 in writing, that the Department articulate under what

22 statute it's permissible, because --

23      THE COURT:  It's permissible under the testimony.

24 She took out the EDI ones when she was explaining how

25 they've complied.  So they're entitled to know how many
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 1 of the EDI --

 2      MR. VELKEI:  But, your Honor, there's a couple

 3 things going on.  We're happy to provide the data

 4 underlying the calculations so she'll know exactly how

 5 many were EDI, exactly how many were paid within 15

 6 working days.  All of that information we're agreeable

 7 to turning over.

 8          The particular issue that I'm most focused on,

 9 that we're most focused on, is the effort now to expand

10 this beyond the 2007 market conduct exam period.  And

11 that issue, I think, needs to be briefed and addressed

12 in a formal hearing.

13          That's where you're getting resistance, your

14 Honor, because those periods that Mr. Strumwasser

15 expresses shock and dismay about are the subject of a

16 separate investigation where reams of investigation,

17 volumes more than were turned over in the context of

18 this proceeding, have been turned over.

19          This information, by the way, your Honor, that

20 we're agreeing to turn over, we've turned over to them

21 before, in fact, possibly even twice.  We're happy to

22 do it again.  But the suggestion that we're now going

23 to go beyond the period that's in question is really

24 inappropriate.

25          So our view, your Honor, is to that second
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 1 issue of going beyond the period that's being charged

 2 in the allegation, I do think there needs to be

 3 briefing and a separate hearing on this with regard to

 4 the slides and the presentation by Ms. Berkel and

 5 making sure that Mr. Strumwasser has all of the data so

 6 that he can meaningfully assess that calculation.

 7      THE COURT:  You know, she put in here 2006, 2007,

 8 2008, 2009.  You know, I will allow you to make your

 9 arguments, Mr. Velkei, but she put all these things

10 under "claim payment," "payment accuracy," "audits,"

11 they all cover much longer periods.

12          If you want me to consider those, then he has

13 the right to test whether or not her numbers are

14 correct.

15      MR. VELKEI:  Your Honor, we are happy to provide

16 the information so that he can test that.  With respect

17 to utilizing periods beyond the MCE, we did that in the

18 limited context of the DAR and CPA data to show that

19 there was improvements.

20          If the Court feels strongly, we can limit that

21 testimony to the 2007 MCE period.  In fact, we were

22 contemplating doing that.

23          But irrespective of that fact, the data

24 underlying those calculations is in process of being

25 turned over.  What we can't have happen is, if --
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 1 there's a pending investigation right now going over

 2 these other periods.  If the Department now wants to

 3 bring this into this case, then let us know that.  But

 4 they can't have an investigation and do a middle

 5 ground.  That's our point.

 6      THE COURT:  What period is it that you want it

 7 limited to?

 8      MR. VELKEI:  To the 2007 MCE period, your Honor,

 9 so that, to the extent that the allegations reflect

10 period from June 23rd, 2006 through May 31st, 2007.

11          There is currently right now a pending

12 investigation that's been ongoing for a year, your

13 Honor, with regard to the first six months of 2006 and

14 everything after May 31st, 2007.  So the concept that

15 the Department doesn't have this other information,

16 it's simply not true.

17          But if the Court has concerns about a few of

18 our specific slides because they talk about just

19 general annual data, we're happy to limit it, your

20 Honor, irrespective that whatever's been presented

21 we're providing the underlying support for.

22      THE COURT:  You know what?  You can't unring that

23 bell, Mr. Velkei.  You've put in evidence that provides

24 total contract loads, January 1st, '06 through 3/31/'07

25 and then 4/1/'07 through 11/30/'07.  He's entitled to
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 1 know how you got those numbers.

 2      MR. VELKEI:  We totally agree, your Honor.  I'm

 3 not arguing with you.  On any slide that's in there,

 4 all of the data that's underlying it, either we've

 5 produced it or we're in process of doing so so that he

 6 can test every single conclusion that was reached in

 7 those slides.

 8          I'm really focused on a much narrower issue in

 9 respect to the acknowledgment statute.  So the record's

10 clear, anything we've presented, all of the data will

11 be provided, your Honor.

12      THE COURT:  So is that a different set of slides?

13 Is that why I'm having trouble?

14      MR. VELKEI:  There's two sets of slides.

15      MR. STRUMWASSER:  5262 and 5264.

16      THE WITNESS:  Are you looking for this page

17 (indicating)?

18      THE COURT:  What number?

19      THE WITNESS:  Second from the last page.

20      THE COURT:  Thank you.

21          No, there's one where you talk about backing

22 out the EDI.

23      THE WITNESS:  Yeah, it's still close to there.

24 It's in this one.

25      MR. STRUMWASSER:  There's also 5252, the timeline.
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 1      THE WITNESS:  Page 24, this one.

 2      THE COURT:  Yeah.

 3      MR. STRUMWASSER:  The timeline that goes from June

 4 23, '06 through 3/1/08.  There's plenty of testimony.

 5 And that's just in those two exhibits.  They are full

 6 of testimony.  Ms. Goossens, Ms. Vonderhaar, all of

 7 these witnesses have talked about the full breadth of

 8 the period after the acquisition.

 9      MR. VELKEI:  Disagree, your Honor.  But to the

10 extent that there's anything that's in those slides,

11 that data is being turned over and has been turned

12 over.  So the Department has the complete ability to

13 test this information.

14      THE COURT:  So after you do that, if there is

15 there's something left over, why don't you tell me what

16 it is.  Do it in writing so I can figure it out.

17      MR. VELKEI:  Thank you.

18      THE COURT:  But I think without a doubt you get

19 whatever made these up.  I can't unring this bell.

20      MR. VELKEI:  We don't intend to.  We're in process

21 of turning that over.  Frankly, most of it was turned

22 over in the context of the MCE itself.  Honestly, there

23 is very little additional data.  We can turn it over

24 all again.

25      MR. STRUMWASSER:  Just understand, your Honor, I'm
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 1 not going respond to each one of these.  Let's just do

 2 and get it over with.

 3      THE COURT:  All right.  Can you continue with

 4 cross-examination of Ms. Berkel tomorrow morning?

 5      MR. STRUMWASSER:  Oh, sure.  There's plenty to

 6 talk about.

 7      (Whereupon, the proceedings concluded

 8       at 3:39 o'clock p.m.)
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 1 STATE OF CALIFORNIA     )

                        )   ss.

 2 COUNTY OF MARIN         )

 3          I, DEBORAH FUQUA, a Certified Shorthand

 4 Reporter of the State of California, duly authorized to

 5 administer oaths pursuant to Section 8211 of the

 6 California Code of Civil Procedure, do hereby certify

 7 that the foregoing proceedings were reported by me, a

 8 disinterested person, and thereafter transcribed under

 9 my direction into typewriting and is a true and correct

10 transcription of said proceedings.

11          I further certify that I am not of counsel or

12 attorney for either or any of the parties in the

13 foregoing proceeding and caption named, nor in any way

14 interested in the outcome of the cause named in said

15 caption.
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 1 TUESDAY, JUNE 15, 2010; 9:00 A.M. DEPARTMENT A; ELIHU

 2 HARRIS STATE BUILDING; 1515 CLAY STREET; RUTH ASTLE,

 3 ADMINISTRATIVE LAW JUDGE

 4                          -oOo-

 5      THE COURT:  This is on the record.  This is before

 6 the Insurance Commissioner in the matter of PacifiCare

 7 Life and Health Insurance Company, OAH Case number

 8 2009061395.  Agency Number UPA 200700004.

 9                Today's date is the 15th of June.  All

10 counsel are present.  Ms. Monk is present as Respondent,

11 and I believe we are going to continue with

12 cross-examination.

13      MR. STRUMWASSER:  Before we do so I have a

14 housekeeping matter.  I have the list of documents that

15 we talked about yesterday.

16      THE COURT:  Okay.  While we are into marking

17 everything, we mark that as 621.  Do you need time to

18 view it and respond?

19      MR. VELKEI:  Yes, Your Honor.  Thank you.

20      THE COURT:  Mr. Strumwasser, go ahead.

21                    CROSS-EXAMINATION

22 BY MR. STRUMWASSER:

23      Q.   Good morning, Ms. Berkel.

24      A.   Good morning.

25      Q.   You have testified here about the importance
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 1 of your relationship with regulators, right?

 2      A.   Yes.

 3      Q.   You say that PacificCare's philosophy was one

 4 of dealing with regulators in a cooperative and

 5 collaborative fashion.

 6      A.   Yes.

 7      Q.   And you said that it was PacificCare's

 8 practice to actively reach out to regulators to inform

 9 them when things were going to be changed.

10      MR. VELKEI:  Do you have some specific testimony in

11 mind?

12      MR. STRUMWASSER:  I don't.  It is my recollection.

13 I didn't think it was a disputed issue.  If it is,

14 that's fine, just tell me.

15      MR. VELKEI:  I personally don't recall that

16 testimony, Your Honor.

17      THE COURT:  Could you read the question back?

18      MR. STRUMWASSER:  Actually, I do have something.

19 BY MR. STRUMWASSER:

20      Q.   7329, "Focussing on that concept, could you

21 articulate for the Court the Company's philosophy with

22 regard to dealing with its regulators.

23                "ANSWER:  So we have a philosophy of

24           collaboration, cooperation, of sharing

25           information, making active outreaches when
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 1           things were going to be changing and that was

 2           something that existed when I walked in the

 3           door."

 4                Do you recall that testimony?

 5      A.   I do.

 6      Q.   Ms. Berkel, if there were instances where

 7 PacifiCare and United provided CDI incorrect or

 8 incomplete information during the 2007 Market Conduct

 9 Exam, that would not be consistent with what you

10 testified to be PacificCare's philosophy in dealing with

11 regulators, would it?

12      A.   So I think our philosophy was consistent and I

13 am aware that we provided things to the Department that

14 were not at their expectation.  And when we learned of

15 those, we supplied what the Department wanted.

16      Q.   I am asking about a somewhat different

17 circumstance, where the Company supplied information

18 that it knew was not complete or accurate, that would

19 not be consistent with your philosophy, right?

20      A.   It wouldn't be.

21      Q.   Were you aware of a decision by your staff to

22 hide from the Department of Insurance the fact that the

23 biggest reason of turnover of PacifiCare employees was

24 employee dissatisfaction with benefits and overtime?

25      MR. VELKEI:  I object.  Assumes facts not in
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 1 evidence, Your Honor.

 2      THE COURT:  Overruled.  It's cross-examination.

 3      MR. VELKEI:  Understood.

 4      THE WITNESS:  I was here when we talked about that

 5 with Lois Norket.

 6 BY MR. STRUMWASSER:

 7      Q.   Let me give you copy of Exhibit 363.  As you

 8 know, you have as much time as you would like to review

 9 that.

10      A.   I'm ready.

11      Q.   Since you recall the prior testimony, you

12 recall that a response is being formulated to a CDI

13 inquiry regarding reasons for turnover, right?

14      A.   Yes.

15      Q.   And one of those reasons, Ms. Norket says is

16 dissatisfaction with benefits and overtime, the middle

17 of the first page.  And she says that,  "We don't want

18 to mention this, but it is the biggest reason for

19 turnover."  Do you see that?

20      A.   I do.

21      Q.   Mr. Orejudos agrees that, I think it is safe

22 to indicate all of the reasons and measurements, except,

23 as you say, the second one regarding dissatisfaction

24 with benefits and overtime.

25                In fact, the Company's response to this
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 1 referral omitted the reference to benefits and overtime,

 2 didn't it?

 3      A.   I don't know.

 4      Q.   I would just like you to assume that.  I don't

 5 happen to have the exhibit at my fingertips, but I would

 6 like -- but I will represent to you that the reference

 7 to dissatisfaction with benefits and overtime is

 8 omitted.  Okay?

 9      MR. VELKEI:  If we want to do a hypothetical

10 question, assuming that were true, was this appropriate,

11 that's fine.  But I don't think Ms. Berkel --

12      THE COURT:  I think that in cross-examination Mr.

13 Strumwasser can ask her to make that assumption.  If it

14 turns out not to be true, then the answer is of no use.

15 But I assume that Mr. Strumwasser has some reason for

16 doing that and I am going to give that the weight that

17 it deserves.  So I am going to allow the question.

18 BY MR. STRUMWASSER:

19      Q.   So you have my representation that the final

20 response did not include the reference to overtime and

21 benefits.

22                My question to you, Ms. Berkel, is since

23 Ms. Norket's testimony here on this subject, have you

24 spoken to her about that testimony?

25      A.   I have not.
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 1      Q.   Have you ever since Ms. Norket testified

 2 expressed to her any disapproval of the degree of candor

 3 toward the regulators that is reflected in Exhibit 363?

 4      A.   I have had conversations with Ms. Norket in

 5 general about being candid, yes.  Not specific to this

 6 instance, no.

 7      Q.   Ms. Norket, she was responsible -- she was the

 8 person who was working with government relations on the

 9 business side to help put together the responses to

10 these referrals, right?

11      A.   She was one many people.

12      Q.   Did she not have any specific responsibilities

13 above and beyond others?

14      A.   For claims she was the person responsible.

15      Q.   Do you know of an effort by Ms. Norket and

16 your staff to hide from CDI the fact that the transition

17 of printing functions to Duncan was part of the

18 acquisition, was a consequence of the United

19 acquisition?

20      A.   No.

21      Q.   Let me show you a copy of Exhibit 149 in

22 evidence.

23      A.   I'm ready.

24      Q.   Have you seen this document before, 149?

25      A.   I might have in the course of being here, yes.
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 1      Q.   Ms. Norket has attached a draft to the

 2 response of the CDI referral that we were talking about

 3 yesterday regarding the acknowledgment letter issue.

 4                Her draft says in the first sentence of

 5 the last paragraph of the attachment, "However, the

 6 process for printing the letters has moved from our

 7 internal department, IDC, to a vendor, Duncan as part of

 8 the UHC acquisition."  Do you see that?

 9      A.   I do.

10      Q.   On the first page of 149, Mr. Valenzuela says

11 to her, "You may want to take out the part about 'as

12 part the UHC acquisition' but that's truly what

13 happened."  Do you see Mr. Valenzuela's comments there?

14      A.   I see it, but I think it is from Lois.

15      Q.   You still have 113 in front of you from

16 yesterday, the final version of this referral?

17      A.   I do.

18      Q.   Would you agree that the -- as part of the UHC

19 acquisition is omitted in the final version?

20      A.   Yes, I agree.

21      MR. STRUMWASSER:  I would like to show you a

22 document that I am going to ask to have marked as an as

23 our next in order, Your Honor.

24      THE COURT:  It is 622, a March 20th, '07 email from

25 Ms. Berkel.  622 is an email with a top date of
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 1 March 20th, 2007.

 2                (Exhibit 622 marked for Identification.)

 3      THE WITNESS:  I'm ready.

 4 BY MR. STRUMWASSER:

 5      Q.   In 622, you are circulating a draft of some

 6 proposed answers to CDI  questions, right?

 7      A.   Yes.

 8      Q.   Now, if we look at the attached draft, page

 9 10677 under the "Recontracting" heading, do you see

10 that?

11      A.   Yes.

12      Q.   The last sentence there -- you can feel free

13 to take time to read the whole thing -- the last

14 sentence says, "Of the 9,000 new contracts, more than

15 half were CTN providers missing from the PHLIC network."

16                Do you see that?

17      A.   I do.

18      Q.   Am I correct in understanding that only a

19 portion of the 9,000 newly contracted physicians were

20 GAP physicians?

21      A.   I don't know.

22      Q.   Where did you get this information, do you

23 know?

24      A.   The document clearly says that it is a

25 preliminary answer and I need Mr. Kaja and Ms. McFann to
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 1 confirm the information.  At this time I was the chief

 2 financial officer of the Company.  And so I was in a

 3 meeting with Ms. Rosen, there were no network management

 4 folks.  I am just doing what I can to start the process.

 5      Q.   In March of 2007 you were actively engaged in

 6 operations, weren't you?

 7      A.   In claims operations, yes, not in network

 8 operations.

 9      Q.   If we go back to Exhibit 5252, on page 2, we

10 see the 9,000 number and it is represented as not just

11 GAP but GAP/added, right?

12      A.   It is.

13      Q.   Is that -- were you responsible for that

14 label?

15      A.   I prepared the slide based on other slides

16 from Elena.

17      Q.   So it is clear to you then that 9,000 is not

18 the number of GAP physicians but is the number of

19 physicians that would include GAP and others, right?

20      A.   Yes.

21      MR. STRUMWASSER:  I would like to have marked as

22 623, Your Honor, a March 20, 2007 email from Ms. Berkel.

23      THE COURT:  Exhibit 623 is an email with a top date

24 of March 20th, 2007.  This email has the PAC0783292.

25 And the prior one was PAC310676, because they are both
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 1 on the same date.

 2                (Exhibit 623 marked for Identification.)

 3      MR. STRUMWASSER:  And they both have

 4 confidentiality marks.  I am wondering whether the

 5 Company wants them to be confidential.

 6      THE COURT:  Do you want 622 and 623 to be

 7 confidential?

 8      MR. VELKEI:  We would like some time with that.

 9      THE COURT:  Certainly.

10      THE WITNESS:  I'm ready.

11 BY MR. STRUMWASSER:

12      Q.   At the bottom of 623, we have the email that

13 is 6232, right?

14      A.   Yes.

15      Q.   And this message and its attachments provide

16 Ms. McFann's suggested edits to your draft answers,

17 right?

18      A.   Yes.

19      Q.   Turn, if you would please, to 3204.  You

20 recall we navigate by Bates number here?

21      A.   I do.

22      Q.   To recap, 622, this sentence reads, "Of the

23 9,000 new contracts, more than half were CTN providers

24 missing from the PHLIC Network."

25                In 623, Ms. McFann has rewritten to say,
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 1 "The 9,000 newly recruited physicians, were seeking

 2 providers missing from the PHLIC Network."

 3                Do you see that?

 4      A.   I do.

 5      Q.   Then see Ms. McFann's note to you saying, "As

 6 I thought through our logic later this evening, I

 7 recalled that we portrayed the 9K on the slides as being

 8 CTN GAP recruitment so I aligned to that."

 9      THE COURT:  It says, "so aligning to that."

10 BY MR. STRUMWASSER:

11      Q.   The slides she was referring to were slides

12 previously presented to CDI, right?

13      A.   Yes.

14      Q.   So she has changed the sentence in order to

15 align with slides that previously portrayed the 9,000

16 number as all GAP physicians, right?

17      A.   Yes.

18      Q.   So with Ms. McFann's edits, you are now

19 telling the CDI that all of the 9,000 newly recruited

20 physicians were GAP physicians, right?

21      A.   Yes.

22      Q.   That was incorrect, wasn't it?

23      A.   No.  I view it as we are giving a number that

24 was added.  The effort was adding physicians to fill out

25 the network.  We did that based on where people were
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 1 accessing services.  I think it is what we were

 2 accomplishing in that timeframe.

 3      Q.   So when your draft response said the 9,000

 4 newly recruited physicians -- when your draft response

 5 said of the 9,000 newly -- new providers in the -- your

 6 draft response said of the 9,000 new providers in the

 7 CTN network -- your draft on 621 says, "Of the 9,000 new

 8 contracts, more than half were CTN providers missing

 9 Mr. PHLIC."

10      MR. VELKEI:  622, you mean?

11      MR. STRUMWASSER:  622.  Thank you.

12 BY MR. STRUMWASSER:

13      Q.   Was that an understatement, was that correct?

14      A.   Was the more than half incorrect?

15      Q.   Yes.

16      A.   I actually don't know.  I believe that is what

17 I thought at that time.  I had a starting point for

18 Elena.

19      Q.   And Ms. McFann's response isn't saying that

20 you were wrong.  She is just saying that it is

21 inconsistent with what has been said to CDI, correct?

22      A.   I look at this as her making an edit aligning

23 to a Power Point slide she prepared for our March 7th

24 meeting with CDI.  It is just as simple as that.  I

25 don't think this is any intention to distinguish on a



7924

 1 specific basis the number that were or were not in CTN.

 2 It was describing our effort in contracting.

 3      Q.   Well, you brought up CTN in the March meeting

 4 with CDI  as a reason why you were having difficulties

 5 because you had to fill the GAP and that was absorbing

 6 corporate resources, right?

 7      A.   True.

 8      Q.   And if, in fact, something close to half the

 9 doctors that you were signing up were not GAP

10 physicians, that would have undercut the strengths of

11 that presentation to the Department, would it not?

12      A.   Well, no, because I remember that we were

13 reaching out to providers that people were accessing.

14 So it was still an effort to enhance the network so that

15 people could have par services.  And we used even the

16 non-par provider -- non-par meaning non-par to CTN.  So

17 the list was drawn based on how the ASO members were

18 accessing services, both CTN and non-CTN.

19      Q.   So it is your testimony that you were pursuing

20 during this six-month period, both GAP and non-GAP

21 providers?

22      A.   That is my understanding plus provider

23 networks change all the time.  So what might be

24 amalgamated as Medical Group ABC changes, they reform,

25 have new leadership and now they are a different
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 1 organization with a different tax identification number.

 2      Q.   Would you agree that these enhanced non-GAP

 3 providers there was no six-month urgency to contract

 4 with them, was there?

 5      A.   If, in fact, that is the number, I don't know,

 6 there would be less urgency.

 7      Q.   Back on 623.  The preceding sentence that Ms.

 8 McFann added was nonetheless, our primarily and most

 9 important contracting efforts in 2006 were for focussed

10 on providers in the CTN network and not in the PHLIC

11 network.  Do you see that?

12      A.   I do.

13      Q.   Providers in the CTN network and not in the

14 PHLIC Network, those are the GAP providers, right?

15      A.   Yes.

16      Q.   Do you know how many of the non-GAP providers

17 in the 9,000 were providers that were already under

18 contracts with PHLIC?

19      A.   I don't know.  When I read in 5252, slide 2,

20 and add the columns up to equal the network of December

21 of '06, the 9,000 are not PHLIC providers.

22      Q.   Well, on Exhibit 2 --

23      THE COURT:  You mean 5252.

24      MR. STRUMWASSER:  Slide 5252.  Thank you, Your

25 Honor.
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 1 BY MR. STRUMWASSER:

 2      Q.   We have 3,200 PacifiCare unique as of 1/1/06,

 3 right?

 4      A.   Yes.

 5      Q.   So that means that approximately 43,800 of the

 6 -- we know that there were 38,000 that were both, right?

 7      A.   Yes.

 8      Q.   You added 9,000, right?

 9      A.   Yes.

10      Q.   So that is 47,200?

11      A.   Yes.

12      MR. STRUMWASSER:  We are going to come back to

13 this, the numbers elude me.

14 BY MR. STRUMWASSER:

15      Q.   So with Ms. McFann's edits, you are telling

16 CDI  that all of the 9,000 newly created positions were

17 GAP positions, right?

18      A.   Yes.

19      Q.   That was incorrect, right?

20      A.   Not necessarily.  It depends on what was

21 happening within the provider community and what other

22 organizations were changing.  So I think it is more

23 economics than that.

24      Q.   But the only basis you have for understanding

25 Ms. McFann's change from more than half to all 9,000 is
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 1 her desire to align with a prior slide presented to CDI,

 2 that's all you know about it here.

 3      A.   Today that's true, yes.

 4      Q.   5259, do you have that there?

 5      A.   I am sure it is here some place.

 6      Q.   So in 5259 we have your final answer to Ms.

 7 Rosen.

 8      A.   Yes.

 9      Q.   And you adopted Ms. McFann's edits to your

10 proposed response, right?

11      A.   I did.

12      Q.   Did you have any more information about these

13 9,000 physicians when you sent the email to Ms. Rosen

14 than the information that was provided by Ms. McFann in

15 623?

16      A.   Not that I remember.

17      Q.   Ms. Berkel, if PacifiCare and United knowingly

18 failed to inform regulators that PacifiCare was

19 outsourcing certain claim functions overseas, would that

20 be working collaboratively with regulators?

21      A.   No.

22      Q.   And so if PacifiCare and United decided that

23 because they already hadn't informed regulators that we

24 were moving claim functions overseas and because of

25 that, they shouldn't tell regulators about  plans to
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 1 outsource other functions to Lason --

 2                If PacifiCare and United decided that

 3 because they already had not informed regulators that

 4 claim functions were  being moved overseas, they also

 5 shouldn't tell regulators about their plans to outsource

 6 other functions under the logic of let sleeping dogs

 7 lie, that would not be working with regulators

 8 collaboratively, would it.

 9      MR. VELKEI:  I think we were talking about claims

10 adjustors, talking about DMHC and HMO claims.  I may be

11 mistaken about that.  But I would like to focus on if

12 we are talking about regulators, Mr. Strumwasser's

13 earlier objection, let's focus on the CDI.

14      MR. STRUMWASSER:  This witness testified about

15 company-wide, jurisdiction-wide company policy and I

16 think I am entitled to ask about it.

17      THE COURT:  I'll allow it.

18           (Question Read.)

19      THE WITNESS:  I don't want to imply that every

20 decision we make is something that a regulator needs to

21 be aware of.  I think that many of these items are

22 reasonably shared or not shared depending on your

23 perspective.

24                So I will remind you that we talked about

25 the CTN transactions circumstances, that is a pretty
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 1 significant thing.  It is not unusual for us to move

 2 where and who is performing work.  These are changes we

 3 make all the time.

 4      MR. STRUMWASSER:  Q.

 5

 6 BY MR. STRUMWASSER:

 7      Q.   But if the reason for not making a disclosure

 8 to the regulators was because the information had not

 9 previously been provided and we want to let sleep dogs

10 lie, that would not be consistent with the corporate

11 philosophy that you testified to, would it?

12      A.   Well, perhaps it is.  Perhaps the previous

13 decision was based on some evaluation of whether it was

14 material or not.

15      MR. STRUMWASSER:  624.  The top email is an

16 October 9, '06  email from Ms. Singleton to Ms.

17 Vonderhaar.

18      THE COURT:  The email with a top date of 10/9/06.

19                (Exhibit 624 marked for Identification.)

20      MR. VELKEI:  Your Honor, I understand the reasoning

21 by Mr. Strumwasser.  I do want to note for the record

22 that we are not even talking about regulators in

23 California.  We are really talking about HMO and

24 regulators in Texas.

25      THE COURT:  He is entitled to cross-examine her on
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 1 her statement.  It goes to credibility.

 2      MR. VELKEI:  Just for the record, I will also note

 3 that Ms. Berkel is not copied or a recipient of this

 4 particular document.

 5      THE COURT:  I know, but he is not asking whether

 6 she agrees with it or saw it at the time.  He is asking

 7 her whether or not this is consistent or inconsistent

 8 with her statement.

 9      MR. STRUMWASSER:  Couldn't have said it better

10 myself.

11      THE WITNESS:  I am ready.

12 BY MR. STRUMWASSER:

13      Q.   Who is Shari Singleton?

14      A.   She is a person within our regulatory team.

15      Q.   And she says to Ms. Vonderhaar, For Texas and

16 Oklahoman, we didn't inform regulators that claims were

17 moving to Letterkenny, so it wouldn't be to our

18 advantage to discuss our move to Lason now.

19                Do you see that?

20      A.   I do.

21      Q.   Ms. Vonderhaar replies asking do we just do it

22 since they already don't know claims are processed in

23 Letterkenny, do you see that?

24      A.   I do.

25      Q.   Ms. Singleton responds, as far as they know
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 1 they are in California currently.  The first they

 2 reference to the regulators, right?

 3      A.   I guess, yes.

 4      Q.   And the second to claims.

 5      A.   Yes.

 6      Q.   She continues, I wouldn't want to get into a

 7 discussion and have them find out they have been

 8 processed out of the country for quite some time

 9 already.  My logic is to let sleeping dogs lie.  Do you

10 see that?

11      A.   I do.

12      Q.   Is the sentiment expressed in this email

13 consistent with your testimony -- consistent with your

14 understanding of what the Company's regulatory

15 philosophy was?

16      A.   Yes, I do think it is consistent, because we

17 are not telling the regulators every single change, we

18 moved HMO claims processing to Letterkenny in 1999.

19 Clearly seven years later that were no wishes of that

20 move, and so Shari is making the recommendation that

21 since we didn't tell them about Ireland, we don't need

22 to tell them about it again.  Everything went well.  We

23 are not going to have a big change.

24      Q.   You don't see the implication in this email by

25 Ms. Vonderhaar and Ms. Singleton that we should have
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 1 told them about the Letterkenny?

 2      A.   No, I don't see it that way at all.  I see it

 3 as a business decision about is this worthy of a

 4 disclosure.

 5      Q.   PacifiCare never gave CDI advance notice that

 6 it was it moving mailroom functions to Lason, did it?

 7      A.   I don't know.

 8      Q.   PacifiCare did not information CDI  that

 9 claims operations in Cypress were going to be closed and

10 moved to San Antonio, did it?

11      MR. VELKEI:  Vague as to time.

12      MR. STRUMWASSER:  Prior to the move happening.

13      THE WITNESS:  I don't know if there were

14 conversations or not.  There were claims already being

15 paid in San Antonio.

16      Q.   And in Cypress?

17      A.   And in Cypress.

18      Q.   A large body of the PHLIC claims were being

19 paid out of Cypress, right?

20      A.   There were 22 people paying both PHLIC and ASO

21 claims in Cypress.

22      Q.   How many of the those 22 positions were moved

23 to San Antonio or to contractors?

24      A.   I believe it was all of them.

25      Q.   PacifiCare did not inform CDI  that claims
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 1 processing was being moved to an outside vendor called

 2 MedPlans, did it?

 3      MR. VELKEI:  Objection.  Misstates the record.

 4 Claims processing in its entirety?

 5      THE COURT:  Some claims processing?

 6      MR. STRUMWASSER:  Sure.

 7      THE WITNESS:  As I remember it, we had been using

 8 MedPlans prior to 2006, so I don't know if we informed

 9 the DOI about the use of MedPlans long ago.

10 BY MR. STRUMWASSER:

11      Q.   In 2006 and 2007, you were sending additional

12 work to MedPlans, right?

13      A.   Yes.

14      Q.   And during that very same period you were

15 having significant performance issues with MedPlans,

16 were you not?

17      A.   We focussed on certain claims processing with

18 MedPlans, yes?

19      Q.   So it is your testimony that it would be

20 consistent with the PacifiCare regulatory philosophy to

21 omit telling the Department that you are outsourcing a

22 substantial body of claims, additional claims, to and

23 outside vendors with whom you are having performance

24 issues.

25      A.   I remember that using quality data we had a
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 1 view of MedPlans in San Antonio.  And I remember that

 2 being something I was focused on in 2007 after the

 3 transition to MedPlans sometime in 2006.  So the

 4 sequence is backwards, as I understand your question.

 5      Q.   Are you aware, Ms. Berkel, that Ms. Vonderhaar

 6 went to MedPlans and in a meeting with MedPlans said you

 7 guys are not performing, we need you to improve, it is

 8 unsatisfactory, I am desperate -- desperate is my

 9 words -- I have to send more work to you?

10      MR. VELKEI:  Vague as to time.

11      THE COURT:  When was that, if you recall?

12      MR. STRUMWASSER:  2006.

13      THE WITNESS:  I am aware that Ms. Vonderhaar meets

14 routinely with MedPlans and reviews the quality data

15 routinely with MedPlans, so yes, those meetings do

16 occur.

17 BY MR. STRUMWASSER:

18      Q.   First of all, I am not sure it was 2006 or

19 2007, but it was prior to a ramp-up.  So if you would

20 like to change your answer in any way, you feel free.

21      MR. KENT:  Is that a question?

22      THE COURT:  Do you want to start over?

23      MR. STRUMWASSER:  I may or may not have misstated a

24 portion of it.  And if the potential error matters to

25 her, she should be given the  opportunity to clarify.



7935

 1      THE COURT:  Does it matter?

 2      THE WITNESS:  Well, we ramped up the use of

 3 MedPlans.  I think last week we talked about that being

 4 the very end of 2006 and the very first quarter of 2007.

 5 I remember that timeframe.

 6 BY MR. STRUMWASSER:

 7      Q.   During the end of 2006 and beginning of 2007

 8 something else was ramping up, and that was regulatory

 9 involvement from CDI  and DMHC, right?

10      A.   No, not until February and March.

11      Q.   That was after the ramp-up in MedPlans?

12      A.   Yes.

13      Q.   To the best your knowledge did PacifiCare ever

14 tell the department prior to 2008, let's say, that

15 PacifiCare was having problems with MedPlans'

16 performance.

17      A.   Well, I don't know.  What I remember about

18 those quality measures is it was an opportunity to

19 improve the performance.  I don't distinctly remember

20 that it was failing the overall expectation.

21      Q.   Just so we are clear here today.  As you sit

22 here today, you don't know whether MedPlans' performance

23 in 2006 and 2007 was unsatisfactory to PacifiCare.

24      A.   What I remember is that we were using the

25 quality data on a routine basis to continue to enhance
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 1 and perform.  I have no remembrance that performance was

 2 unsatisfactory.

 3      Q.   Just to make sure we got the answer to the

 4 prior question, you don't recall any instance in which

 5 CDI  was told that you had problems with MedPlans?

 6      A.   There may be things in the referrals that talk

 7 about claims payment issues in the course of the market

 8 conduct exam.  I am just not sure?

 9      Q.   Understanding that you don't know what you

10 don't know, I just what to know whether to the best of

11 your knowledge, whether PacifiCare said to the

12 examiners, to Ms. Rosen, to anybody at the Department we

13 are having problems with MedPlans.

14      MR. VELKEI:  Asked and answered.  The witness said

15 she is not sure.

16      MR. STRUMWASSER:  So far as she knows -- that's

17 what I am trying to get.  I am getting may haves and all

18 that.  I would like a clear answer to the question.

19      THE WITNESS:  I don't know.

20 BY MR. STRUMWASSER:

21      Q.   To the best of your knowledge, PacifiCare

22 never informed CDI  prior to the move that customer

23 service options in Cypress were being closed and moved

24 out of state and overseas, right?

25      A.   I don't know.  I have no recollection that we
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 1 moved custom service overseas.

 2      Q.   How about PacificCare's decision to outsource

 3 paper eligibility to the Philippines.  Do you recall

 4 reaching out to CDI and telling them about that in

 5 advance?

 6      MR. VELKEI:  Is the Accenture outsourcing?

 7 Objection; vague.

 8      THE COURT:  Overruled.

 9                Do you understand the question?

10      THE WITNESS:  The question is did we tell CDI that

11 we were moving paper eligibility to the Philippines?

12 BY MR. STRUMWASSER:

13      Q.   Right, in advance?

14      A.   I don't know.

15                    (Recess.)

16 BY MR. STRUMWASSER:

17      Q.   Ms. Berkel, I would like to review with you

18 some other representations and promises that were made

19 to CDI.  You are aware that in connection with United's

20 application to CDI  for approval of the acquisition of

21 PacifiCare, Insurance Commissioner Garamendi held an

22 investigatory hearing regarding the acquisition.

23      A.   Yes, there were hearings.

24      Q.   Those were held in advance of the acquisition

25 being approved by the Commissioner?
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 1      A.   Yes.

 2      Q.   Officers of PacifiCare and United testified

 3 about the acquisition?

 4      A.   Yes.

 5      Q.   Including your immediate boss, Mr. Frey?

 6      A.   Yes, probably.

 7      Q.   You don't recall.

 8      A.   I don't remember.

 9      Q.   Were you present?

10      MR. VELKEI:  At the hearing?

11      MR. STRUMWASSER:  At the hearing, yeah.

12      THE WITNESS:  I attended one hearing.  I don't

13 remember if it was the DMHC or the CDI.

14 BY MR. STRUMWASSER:

15      Q.   You are aware that Commissioner Garamendi

16 asked a number of question of the PacifiCare and United

17 executives?

18      A.   Yes.

19      Q.   And that they made various promises and

20 representations to him in response to those questions.

21      A.   Perhaps, yes.

22      Q.   Did you have any role in preparing PacifiCare

23 and United representatives for their testimony?

24      A.   No.

25      MR. STRUMWASSER:  625.
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 1      MR. VELKEI:  By the way, Your Honor, on 624, we can

 2 remove confidentiality.

 3      THE COURT:  Okay.

 4      MR. STRUMWASSER:  623 and 622?

 5      MR. VELKEI:  No.

 6      THE COURT:  I put those on question mark.

 7      MR. STRUMWASSER:  625, Your Honor, is the

 8 transcript of November 1, 2005, Investigatory Hearing

 9 regarding the Aquisition of PacifiCare Life and Health

10 Insurance by United Health Group.

11      THE COURT:  What was the date of the hearing?

12      MR. STRUMWASSER:  November 1, '05.

13      THE COURT:  All right, I am going to mark as 625 a

14 transcript of the hearing held November 1st, 2005.

15                (Exhibit 625 marked for Identification.)

16 BY MR. STRUMWASSER:

17      Q.   My recollection is as we go through these

18 questions, if you want to do some more reading, say, and

19 we'll stop and do what ever you like.  The first point

20 is you are entitled to as much time as you feel you need

21 before we start.

22      A.   I think we should begin.

23      Q.   This is a transcript of the Commissioner's

24 hearing on November 1st.  Have you seen a transcript of

25 the hearing before?
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 1      A.   I have not.

 2      Q.   So would you turn to 7072, please.  7071, we

 3 have the beginning of Mr. Frey's prepared remarks and he

 4 introduces Mr. Sheehy who is then CEO of United

 5 Healthcare, right?

 6      A.   Yes.

 7      Q.   And Mr. Frey was at the time President of

 8 PacifiCare of California, right?

 9      A.   Yes.

10      Q.   And he had Dr. Tuckson, who was Senior

11 Vice-President of United Health Group, right?

12      A.   Yes.

13      Q.   And Ms. Monk who was introduced as the

14 Vice-President of Public Affairs Group, PacifiCare, and

15 Dr. Sam Ho, the PacifiCare Chief Medical Officer, right?

16      A.   Right.

17      Q.   On 7072 starting online 4 he testifies about

18 several aspects of the acquisition will help provide

19 better services for Californians and add stability to

20 the marketplace.  Do you see that?

21      THE COURT:  It is page 33 of the transcript, Bates

22 number 7072.

23      THE WITNESS:  I see it.

24 BY MR. STRUMWASSER:

25      Q.   Starting online 22, Mr. Frey stresses the
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 1 importance of local leadership, right?

 2      A.   Yes.

 3      Q.   He promises that the integration of the two

 4 companies would be thoughtful, and I am referring to

 5 7073 and lines 7 to 10.

 6      A.   Yes.

 7      Q.   Sitting here today, do you believe the

 8 integration of the two companies was thoughtful?

 9      A.   I do.

10      Q.   On lines -- starting on line 22 of 7072 --

11 let's go to 7078, page 39 in the transcript.  I think if

12 you look back to 7077, the bottom of 7077, you have on

13 7078 the remarks of Mr. Sheehy.

14      A.   I see that, yes.

15      Q.   Near the bottom he testifies, that among

16 PacificCare's assets.

17      MR. VELKEI:  Line number?

18      MR. STRUMWASSER:  Line 25.

19 BY MR. STRUMWASSER:

20      Q.   I think the context really begins on line 18

21 when he talks about the benefits.  And on line 24 he

22 talks about terrific assets.  And he says on 25 "one of

23 those assets is local market expertise, really

24 understanding an operating in the California marketplace

25 in a way that national companies can't really understand
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 1 or deliver on."

 2                Do you see that?

 3      A.   I see it.

 4      Q.   Isn't is it true that following the

 5 acquisition, PacifiCare experienced a significant drain

 6 in local leadership?

 7      A.   So I am still here.  Ms. Monk is still here.

 8 David Hansen is still here.  Sam Ho is still here,

 9 Elena Vonderhaar is still here.  No.

10      Q.   How about the Customer Service and Transaction

11 Departments in Cypress, they were closed in 2006, right?

12      A.   The work that was done in Cypress was

13 relocated to places that did that same work prior to the

14 acquisition.

15      Q.   And the Transaction Department in Cypress was

16 closed, was it not?

17      A.   Twenty-two FTE's were shifted to San Antonio.

18 Yes, closed.

19      Q.   Customer Service in Cypress was closed.

20      A.   The small group of Customer Service people for

21 all of PacifiCare and Cypress, not just PHLIC, was

22 consolidated into the existing Marty Sing team in San

23 Antonio Texas.

24      Q.   The mailroom function, it was closed?

25      MR. VELKEI:  Objection; vague.
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 1      THE WITNESS:  There is still a mailroom in Cypress.

 2 BY MR. STRUMWASSER:

 3      Q.   So what did Lason take over with respect to

 4 mailroom function in Cypress?

 5      A.   Opening the mail, sorting the mail, imaging

 6 the email.

 7      Q.   What do they do today?

 8      A.   They also open mail, sort mail and distribute

 9 it across the Cypress campus.

10      Q.   Now, PacifiCare, you wrote to some extent

11 confirmed here this week that PacifiCare suffered a

12 significant loss in subject matter expertise, right?

13      A.   Yes, in HMO subject matter expertise.

14      Q.   I understand that is your testimony.

15                You also testified that PacifiCare lost

16 personnel who have been described as having

17 institutional PacifiCare knowledge, isn't that right?

18      A.   Yes.  We have lost people on a voluntary

19 basis.  They went to work for competitors.  And we lost

20 people because we decided to centralize those

21 responsibilities in other locations.

22      Q.   We have here the top United PacifiCare

23 executives testifying before the insurance commissioner

24 of California and promising the Commissioner they will

25 row retain California expertise and market knowledge,
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 1 right?

 2      A.   Yes.  Mr. Frey says there will be leadership,

 3 yes.

 4      Q.   And that is a commitment being made not

 5 regarding HMO, but PPO, right?

 6      A.   It is a representation for all of PacifiCare.

 7      Q.   Including PPO?

 8      A.   And Medicare.

 9      Q.   Would the Company be providing testimony to

10 the California Insurance Commissioner regarding its

11 Medicare insurance infrastructure?

12      A.   DOI regulates Medicine Sub products, so I

13 would assume.

14      Q.   Med Sub is not Medicare.

15      A.   They defined by federal guidelines.

16      Q.   Turn, if you would, to 7095.  Mr. Garamendi to

17 Mr. Frey, "You have said in your opening statement" --

18 this is on line 23 -- "that your operations would

19 essentially stay in California."  Do you see that?

20      A.   I do.

21      Q.   The top of the next page the Commissioner

22 asks, "What assurances are you willing to provide or

23 will you provide to the people of California and this

24 department that that is going to happen?"  Do you see

25 that?
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 1      A.   I do.

 2      Q.   And Mr. Frey assures the Commissioner that

 3 PacifiCare and United both believe that local

 4 accountability is critical and that they believe, "the

 5 vast majority of our employees will remain with the

 6 Company."  Do you see that?

 7      A.   I see that on line 11 and 12.

 8      Q.   In fact, Mr. Frey says, there will be some

 9 positions eliminated following the acquisition, but

10 those limitations have been estimated in public fillings

11 at about 200 individuals, see that, page 57 of the

12 transcript, lines 21 to 23?

13      A.   Yes.

14      Q.   The statement of "the vast majority of the

15 PacifiCare's employees in California will remain with

16 the Company," that proved not to be true, right?

17      A.   We did have turnover as a result of people

18 voluntarily leaving the organization and decisions we

19 made to centralize functions.

20      Q.   In fact, about four months after this hearing,

21 United announced that it was closing the Customer

22 Service transactions in Cypress and moving those out of

23 state, didn't it?

24      A.   In March of '06 those announcements were made,

25 yes.
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 1      Q.   Do you know when United began planning to

 2 close those Cypress operations?

 3      A.   I don't know.

 4      Q.   Were you involved in that planning?

 5      A.   I was not.

 6      Q.   Do you know who participated in the planning?

 7      A.   Doug Smith, people on his team.

 8      Q.   Mr. Frey's statement that about 200

 9 individuals would be eliminated was incorrect, correct?

10      A.   The number was later updated.

11      Q.   The 2006 closing of transactions of Customer

12 Service themselves amounted to three times that many,

13 right?

14      MR. VELKEI:  I do want to impose an objection of

15 relevance.  The appropriate regulators that governed

16 this approved the subsequent changes that were made.

17 This is all DMHC and HMO issues.  This was vetted with

18 the DMHC with regard to the number of personnel that

19 would remain in California.

20                The witness has testified that this

21 didn't impact PPO.  There were no requirements to vet

22 these proposals with the Department.  So I just want to

23 impose an objection to relevance.

24      MR. STRUMWASSER:  I admire Mr. Velkei's ability to

25 concentrate so many misstatements in one statement.
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 1 This is before the California Insurance Commissioner.

 2 These are representations made to the California

 3 Insurance Commissioner in order to induce him to approve

 4 the acquisition Mr. Velkei just referred to.

 5      THE COURT:  Overruled.

 6 BY MR. STRUMWASSER:

 7      Q.   So we had Mr. Frey's statement that 200

 8 individuals would be eliminated.  In fact, isn't it the

 9 case that the 2006 closing of transaction and Customer

10 Service operations in Cypress resulted in layoffs of

11 almost three times that number?

12      A.   Yes, that is consistent with what I remember.

13 Mr. Frey is testifying about PacifiCare Health Systems

14 as total.  And at the time, November 1st, 2005, we

15 believed that would be 200 and it turned out to be

16 closer to 600.

17      Q.   Do you know if anyone from United or

18 PacifiCare ever went to the Department and said, you

19 know, three months ago we told you it was going to be

20 200 and now it is 600 and here are the reasons why?

21      A.   I don't know.

22      Q.   Continuing, Mr. Frey also represented to the

23 Commissioner that PacifiCare had about 5,600 individuals

24 who work in California out of almost 10,000 across the

25 Company, you see that.
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 1      A.   Yes, I do.

 2      Q.   He testified that they expected "the overall

 3 employee population for PacifiCare in California to

 4 remain relatively constant where It is at today, and our

 5 goal is to grow as a company and to grow our employee

 6 base in California."

 7                Do you see that, that is on 97 at the

 8 top.

 9      A.   I do.

10      Q.   Starting on line 19, Mr. Sheehy adds that it

11 makes sense to keep strong operations in California.

12 And he told the Commissioner that, "California is a

13 unique market in the country and you can't manage, and I

14 don't believe you can manage business outside the

15 state."

16                Do you see that?

17      A.   Yes, I see it.

18      Q.   This statement to the Insurance Commissioner,

19 it did not pertain solely to HMO, did it?

20      A.   I do think Mr. Sheehy is thinking in the

21 context of HMO, because what they were acquiring was

22 phenomenon to HMO.

23      Q.   Mr. Sheehy has been in the insurance business

24 for a long time, right?

25      A.   Yes.



7949

 1      Q.   He knows who regulates HMO and PPO in

 2 California, doesn't he?

 3      MR. VELKEI:  Objection; argumentative.

 4      THE COURT:  Sustained.  She doesn't know.  How

 5 could she?

 6 BY MR. STRUMWASSER:

 7      Q.   Is it not true that PacifiCare and United did

 8 not keep the promise to keep the overall population in

 9 California relatively constant?

10      THE COURT:  The employees.

11 BY MR. STRUMWASSER:

12      Q.   Employee population?

13      A.   I know today we are just under that 5,600

14 FTE's.

15      Q.   How far did it go down after 2005?

16      A.   I don't know.

17      Q.   You certainly didn't grow your employee base

18 in California, did you?

19      A.   It has not grown.

20      Q.   Promises were also made to the Commissioner

21 that United would bring technological advances to

22 PacifiCare, weren't there?

23      MR. VELKEI:  Page and line number?

24      MR. STRUMWASSER:  Not yet.

25      MR. VELKEI:  Not yet?
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 1      MR. STRUMWASSER:  Not yet.  I want to know if she

 2 knows.

 3      THE WITNESS:  Yes.

 4 BY MR. STRUMWASSER:

 5      Q.   Let's go to 0775, page 36, of the transcript.

 6 Mr. Frey testifies that PacificCare's, "core transaction

 7 system is built on an antiquated technological

 8 platform."

 9                Do you see that?

10      A.   I do.

11      Q.   The antiquated system he is referring to is

12 RIMS, right?

13      A.   No, I believe he is referring to NICE.

14      Q.   What is the basis of that belief?

15      A.   Because when he is talking about moving, the

16 plans were to move HMO.

17      Q.   So is it your testimony that in November of

18 '05 there was no intent to move PHLIC off of RIMS?

19      A.   Yes, that's my testimony.

20      Q.   No intention to do so?

21      A.   No.

22      Q.   And Mr. Frey represented to the Commissioner

23 the acquisition would allow PacifiCare to "migrate off

24 that antiquated system to a more efficient, better"

25 United system.  Do you see that?
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 1      A.   I do.

 2      Q.   What do you think was he talking about, what

 3 system?

 4      A.   United platform.

 5      Q.   Is that the formal term?

 6      A.   I don't know if it is anything else that it is

 7 referred to.  Perhaps UNET.

 8      Q.   Is United platform and UNET the same to you?

 9      A.   They are synonyms to me.

10      Q.   Does UNET have both HMO and PPO products?

11      A.   Yes.

12      Q.   Turn if you would to 7084, line 22, Mr. Sheehy

13 testifies that combining the technological platforms

14 would result in a simpler, more easier to use,

15 healthcare system.  Do you see that?

16      A.   Yes.

17      Q.   Is it your testimony that Mr. Sheehy is

18 referring here to NICE, getting off of NICE and not

19 getting off of RIMS?

20      A.   You know, I don't know.  But when I look at

21 his words and the words of choice, I think of that as

22 simply the United product choice on United platform.

23      Q.   I mean giving consumers and doctors more

24 information, that is something that you described as a

25 benefit of UNET, right?
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 1      A.   I did.

 2      Q.   I understood that you were saying earlier in

 3 this hearing that one of the opportunities for PHLIC was

 4 to move to UNET and off of RIMS.  You enumerated some of

 5 the disadvantages of the TriZetto product, said that

 6 those capabilities that you get on UNET could not

 7 reasonably be put into RIMS.  Am I in correct in

 8 remembering you say that?

 9      A.   Let me clarify.  Yes, I said that United

10 Platinum has additional functionality.  I also said that

11 others in the organization for a very short amount of

12 time contemplated putting PHLIC on RIMS.  In my --

13      THE COURT:  PHLIC on RIMS?

14      THE WITNESS:  United platform.  Very early on in

15 2006, that potential of putting PHLIC on United platform

16 was no longer pursued, and instead we filed and received

17 approval for California policies on United platform

18 under the United Health Insurance Company license, and

19 that became our go-forward strategy.

20                So regardless of how we got there, my

21 entire bias from the moment that I learned these things

22 in the Summer of 2005 was there was no reason to sustain

23 the license of PHLIC.

24                So a CFO is always looking to simplify

25 the number of legal companies, and it would be my
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 1 presumption over time, just like my experience with FHP

 2 that we would maintain the largest company, United

 3 Health Insurance Company and ultimately PHLIC would go

 4 away.

 5 BY MR. STRUMWASSER:

 6      Q.   Is it your testimony that that was not the

 7 business plan on the date of closure?

 8      MR. VELKEI:  Vague as to that.

 9      THE COURT:  What she just said, I assume.

10      THE WITNESS:  It is my understanding that when we

11 gathered in January of 2006 that those dialogues

12 informing the strategy is what we were doing.

13 BY MR. STRUMWASSER:

14      Q.   Whose expectation in January of 2006 about

15 migrating or not migrating from RIMS to UNET, would be

16 what you referred to as our expectation or the Company's

17 expectation or plan?

18      A.   There were many, many people involved in these

19 discussions and decision-making processes.  So there was

20 a PacifiCare integration team, James Frey, Sam Ho, Dave

21 Rickman, lots of people participated.  And then

22 underneath that, Jason Greenberg, eventually I was added

23 to that team.  So there were dozens of players involved

24 in those discussions.

25      Q.   So when you say our expectation, is it your
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 1 representation here that that was a consensus shared

 2 among all those people?

 3      A.   Eventually, yes.  I guess maybe I am not

 4 answering your question because I don't understand the

 5 time.

 6      Q.   I am talking about January of '06.

 7      A.   In January of '06, very quickly after that

 8 first meeting, I want to say it was mid month, we met in

 9 Newport Beach.  Very shortly after that there was really

10 no strategy to move PHLIC to United platform.

11      Q.   Was Doug Smith among the people who you

12 described as having been a part of this integration

13 team?

14      A.   He was operations.  I don't know that he

15 participated or not in the IT conversations that we were

16 having.

17      Q.   Do you know when Mr. Smith found out that you

18 would not be migrating from RIMS to UNET?

19      A.   I don't know.

20      Q.   If I told you 2007, would that surprise you?

21      A.   Yeah, it would.

22      Q.   You said that the decision was reflected in a

23 filing in 2006 of UHIC products, to sell PPO products

24 through UHIC, right?

25      A.   I said that we filed to sell United product.
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 1      Q.   And you filed that with the Department, right?

 2      A.   That is my understanding, yes.

 3      Q.   To the best of your knowledge did that filing

 4 say anything about your company's intentions with

 5 respect to maintaining either PHLIC as an ongoing or

 6 RIMS as a platform?

 7      MR. VELKEI:  Lack of foundation.

 8      THE COURT:  If you know.

 9      THE WITNESS:  I didn't mean to imply that the

10 filing said that.  I don't even know if it does.

11 BY MR. STRUMWASSER:

12      Q.   In the ordinary course it would, wouldn't it?

13      MR. VELKEI:  Lack of foundation.

14      THE COURT:  If you know.

15      THE WITNESS:  My general understanding is that you

16 have to apply for the products you are going to sell.

17 That is my limited understanding.

18 BY MR. STRUMWASSER:

19      Q.   It is like filing the policies that you intend

20 to sell, right?

21      A.   And depending on the customer size, the rates.

22      Q.   And those would be filed under a UHIC filing,

23 it would be assigned by a UHIC officer, right?

24      A.   Yes.

25      Q.   So in the ordinary course there would be no
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 1 reason to refer to PacifiCare in that filing, right?

 2      MR. VELKEI:  Lack of foundation.

 3      THE COURT:  If you know.

 4      THE WITNESS:  I wouldn't think so.

 5 BY MR. STRUMWASSER:

 6      Q.   So this meeting in Newport Beach in mid

 7 January of '06, was this decision that you described

 8 here reflected in anything in writing?

 9      A.   I would think so.

10      Q.   Who was at this meeting?

11      A.   More than 100 people.

12      Q.   Can you categorize who those hundred people

13 were?  I am not asking for a roll call but what kind of

14 folks were there.

15      A.   Operations, which would include claims,

16 Billing and Eligibility.  CTN loading people, Network

17 Management people, Medical Management people, Product

18 people.

19      Q.   Who presided?

20      A.   Steve Black, Scott Burghoff.

21      Q.   So coming out of that meeting you believed

22 that Mr. Burghoff had an understanding that there would

23 be no migration from RIMS to UNET?

24      A.   Not that specific day.  I think it was two

25 days, actually, right.  But that began the dialogue and
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 1 the formation of official teams where we were finally

 2 having face-to-face meetings.

 3                So we were not having those meetings

 4 because the federal antitrust's rules prevented us from

 5 have robust conversations.  So that began the formation

 6 of the Jason Greenberg team and that ultimately led to

 7 those conclusions.

 8      Q.   The Jason Greenberg team was in charge of IT

 9 integration, right?

10      A.   No.  He was accountable for PacifiCare

11 migration of NICE and whatever else we decided to do,

12 but not information technology.

13      Q.   He was an IT guy, right?

14      A.   No, he is a program manager.

15      Q.   Did the team that Mr. Greenberg head have any

16 responsibilities for migrating any PHLIC functions,

17 platforms or applications to any United platform

18 function or application.

19      A.   Yes.  Mr. Greenberg's team would be

20 accountable for those evaluations.

21      Q.   Do you know whether one of those evaluations

22 was to evaluate the migration of RIMS?

23      A.   It was.

24      Q.   When was he told to do that?

25      A.   I believe it began in January of 2006.
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 1      Q.   Did he render a report?

 2      A.   I suspect the answer is yes.  I started

 3 working with him in October of '06.

 4      Q.   October of 06?

 5      A.   Yes.

 6      Q.   Do you recall seeing a report?

 7      A.   I have many reports from Jason, yes.

 8      Q.   Do you recall seeing a report from Mr.

 9 Greenberg about the possibility of migrating the RIMS

10 work to UNET?

11      A.   I'm sure there are Power Points some place

12 that talk about that, yes.

13      Q.   But you don't have any present recollection?

14      A.   Of when, no.

15      Q.   Or of a specific report?

16      A.   I definitely had conversations with Jason

17 about that.  Probably more so in January of 2007 we were

18 continually revisiting our approach at the request of

19 the capital committee.

20                So I know that I had input once I was

21 business sponsor for PacifiCare migration.  I know that

22 we met to discuss many things and that was one thing I

23 gave them my perspective on.

24      Q.   When did you become business sponsor for

25 PacifiCare migration?
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 1      A.   In January 2007.

 2      Q.   Did I hear you correctly that Mr. Greenberg

 3 rendered his report on migration of the RIMS function to

 4 UNET in October of '06.

 5      MR. VELKEI:  Misstates the testimony.

 6      THE COURT:  Sustained.

 7      THE WITNESS:  In October of 2006, Mr. McMahon asked

 8 me to assist Mr. Greenberg with our capitation

 9 migration.  So I started working on a single product in

10 October of 2006 and that got broader in January 2007.

11 BY MR. STRUMWASSER:

12      Q.   When did you receive, roughly, the report from

13 Mr. Greenberg evaluating the possible migration from

14 RIMS to UNET?

15      A.   I don't remember a single report.  I remember

16 broad discussions about migration in total, maybe as

17 early as October 2006.

18      Q.   Going into the beginning of 2007, right?

19      A.   Yes.

20      Q.   So in October of 2006 and the early part of

21 2007, there are discussions about whether or not to

22 migrate work from RIMS to UNET; is that right?

23      A.   Additional discussions, yes.

24      Q.   It is your testimony that at that time there

25 was no plan to migrate from RIMS to UNET?  Is that
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 1 correct?

 2      A.   Yes, that's my understanding.

 3      Q.   Is it your understanding that Mr. Greenberg

 4 knew that when he was doing these reports?

 5      A.   I don't know.

 6      Q.   When were plans made to migrate NICE to UNET?

 7      A.   That was a strategy that began in January of

 8 2006.

 9      Q.   There were studdies being conducted of that in

10 the beginning of January 2006?

11      A.   That's my understanding, yes.

12      Q.   There was an understanding in the organization

13 that that was something that the Company planted to do?

14      A.   Yes.

15      Q.   But there was no similar understanding in the

16 Company in 2006 that migrating from RIMS to UNET was

17 something the Company intended to do?

18      A.   That's how I remember it, yes.

19      Q.   When was the decision made to runoff

20 PacifiCare?

21      MR. VELKEI:  Objection.  Vague as to runoff.

22      THE COURT:  Do you understand the question?

23      THE WITNESS:  I don't understand the question.

24 BY MR. STRUMWASSER:

25      Q.   You are not familiar with the term "runoff,"
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 1 not the landscaping term but in insurance?

 2      A.   I don't think we are in runoff at all yet.

 3      Q.   What do you understand the word "runoff" to

 4 mean, the phrase "runoff"?

 5      A.   That we are paying claims only for contracts

 6 that have expired.

 7      Q.   When was the decision made to -- that at some

 8 point in the future there would be no new PacifiCare

 9 PHLIC contracts written?

10      MR. VELKEI:  Objection; vague.

11      THE COURT:  Do you understand the question?

12      THE WITNESS:  Could you ask it again, please.

13 BY MR. STRUMWASSER:

14      Q.   There is a policy today that you will cease

15 writing PPO business under the PacifiCare license, the

16 PHLIC license, at some point in the future, right?

17      A.   For small group and key accounts, yes.

18      Q.   What about large groups?

19      A.   Large group is a synonym to key accounts.

20      Q.   Do I correctly recall that you said that you

21 would stop writing those policies in 2011?

22      A.   The start date is no new policies were issued

23 January 1st, 2010, which means the December 1st, 2009

24 policies will expire on November 30th, 2010.

25      Q.   In 2010 will you be writing any PPO policies?
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 1      A.   Individual.

 2      Q.   Do you plan to stop writing individual as

 3 well?

 4      MR. VELKEI:  Objection; vague.  Are we talking

 5 specifically PHLIC as opposed to United?

 6      MR. STRUMWASSER:  We are talking about PHLIC.

 7 BY MR. STRUMWASSER:

 8      Q.   Do you have an intent to cease writing PHLIC

 9 individual policies at some point in the future?

10      A.   Not that I'm aware of.

11      Q.   So in the indefinite future, there will be

12 PHLIC PPO business?

13      MR. VELKEI:  Misstates the testimony.

14      THE WITNESS:  I think so, yes.

15 BY MR. STRUMWASSER:

16      Q.   Am I correct that the plan is to cease using

17 RIMS as a claims platform in 2011, at the end of 2011?

18      A.   Well, the timing is yet to be determined

19 because it is complex outside of PHLIC, so the timing

20 not yet determined.

21      Q.   By outside of PHLIC, you mean other states?

22      A.   Other legal companies, other products within

23 PHLIC being completed.  So there is no official RIMS is

24 gone date.

25
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 1      Q.   There is no official RIMS is gone date for the

 2 entire PacifiCare system?

 3      A.   Correct.

 4      Q.   Is there a RIMS is gone date for PHLIC PPO?

 5      A.   Not yet.

 6      Q.   Am I correct in inferring that the expectation

 7 is in the individual business, the claims on the

 8 individual business will be serviced using OTIS?

 9      A.   Yes.

10      Q.   And there is no plan to migrate the OTIS to

11 anything?

12      A.   Not that I know of.

13      Q.   So I understand your testimony to be that you

14 understand the PacifiCare and United executives who

15 testified before the Commissioner in November of '05

16 when they talked about migrating to better technology,

17 they were talking about NICE to UNET, right?

18      A.   Yes.

19      Q.   But they would not have had that conversation

20 in November of '05, right, that would still be in the

21 quiet period, correct?

22      MR. VELKEI:  They being PacifiCare and United.

23      MR. STRUMWASSER:  Yes, the folks sitting at the

24 table in front of the Commissioner.

25      MR. VELKEI:  Lack of foundation.
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 1      THE COURT:  If you know.

 2      THE WITNESS:  Those conversations happened in due

 3 diligence in the Summer of 2005.

 4 BY MR. STRUMWASSER:

 5      Q.   So it is your testimony that the decisions

 6 about the migrating of the UNET -- of NICE to UNET that

 7 the decision was made during the due diligence period?

 8      A.   I wouldn't call it a decision.  I would call

 9 it a going-in strategy.

10      Q.   That's what that the two companies discussed?

11      A.   There were discussions with Gary Ahwah and

12 others in our information technology about NICE.

13      Q.   Gary Ahwah was a PacifiCare person, right?

14      A.   Our IT leader.

15      Q.   With whom on the United side had you been

16 having those discussions with during due diligence?

17      A.   I am not sure the IT person who represented

18 United.  It might have been John Centelli, I don't know.

19      Q.   But your expectation is -- your understanding

20 is that there were discussions between Mr. Ahwah and

21 some counterpart at United?

22      A.   Yes.

23      Q.   Turn to 7140, which is page 101 of the

24 transcript.  We have starting on line 10, assurances

25 from Mr. Tuckson about integrating databases in which he
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 1 says, "I think the challenge will be, and there is no

 2 concern, but it is not a concern, but it is realistic is

 3 marrying the databases.  We have a lot of data to

 4 integrate.  We know how to do it.  It takes time and

 5 effort, but we can do it."

 6                Do you see that?

 7      A.   I do.

 8      Q.   Is it your testimony that he is speaking here

 9 about NICE and not RIMS or both or something else?

10      MR. VELKEI:  Lack of foundation.  Your Honor, if

11 you look at the prior page, he is talking about medical

12 management.  It does create some concerns here to take a

13 particular sentence out of context, particularly when

14 Ms. Berkel wasn't at the hearing.

15                I am trying to be quiet and let Mr.

16 Strumwasser conduct his examination, but if you look at

17 the prior page, the reference speaks to medical

18 management, which is Dr.  Tuckson's focus as CMA, Chief

19 Medical Officer.

20      MR. STRUMWASSER:  That could be an answer, let's

21 find out.

22      MR. VELKEI:  She hasn't read those pages.  You are

23 directing her to a specific line and then trying to get

24 her to draw conclusions that are convenient to you but

25 not necessarily consistent with the pages prior to that.
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 1      THE COURT:  Why don't you take a minute and read

 2 page 100 and 101.

 3      MR. VELKEI:  It may make sense to start at 98.

 4      MR. KENT:  To be fair to her, she should start

 5 five, ten pages before where Dr. Tuckson starts

 6 testifying?

 7      THE COURT:  Take your time and read it.

 8                     (Recess.)

 9 BY MR. STRUMWASSER:

10      Q.   Mr. Tuckson is talking about RIMS, UNET, NDB,

11 NICE or something else?

12      THE COURT:  My understanding is it is doctor.

13      MR. STRUMWASSER:  I am going off the transcript,

14 but I will tray to remember.

15      THE WITNESS:  Dr. Tuckson was talking about medical

16 management data.

17 BY MR. STRUMWASSER:

18      Q.   Setting aside what the subject of his

19 statement was, do you think the statement that there

20 were challenges because there was a lot of data to

21 integrate could be applied, for example, to the NDB

22 project?

23      A.   I don't understand your question.  I'm sorry.

24      Q.   NDB was used to integrate provider information

25 from multiple platforms, right?
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 1      A.   It is the source, yes.

 2      Q.   I am asking you and it is now -- was made as a

 3 consequence of the acquisition to be the source of

 4 information for RIMS about provider data, right?

 5      A.   Yes.

 6      Q.   I am asking you whether there were, in fact,

 7 challenges integrating a lot of data that confronted

 8 PacifiCare in the integration of provider information

 9 into NDB and then feeding it to RIMS?

10      A.   Yes.  With any technology change we are going

11 to have challenges.  And when we adopted the EPDE

12 protocol to take NDB information to RIMS, we had some

13 challenges, yes.

14      Q.   Returning now to the transcript.  We had

15 promises made to the Commissioner in November of 2005

16 the amounts of California at that point that would be

17 spent on technology.

18      A.   I will assume you will show me.

19      Q.   Are you aware of that before I show you?

20      A.   No.  I am aware that United talked about its

21 historical spend on capital.

22      Q.   So let's look at 7075, page 36 of the hearing

23 transcript.  Starting on line 9.  I think we should go

24 back and note that that was Mr. Frey speaking.  Again,

25 if you would like to peruse more than where I take you,
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 1 just say so, we'll stop and give you as much time as you

 2 need.

 3      MR. VELKEI:  I think it is appropriate to start at

 4 page 32 where that discussion begins.  It is just a

 5 couple pages before.

 6      MR. STRUMWASSER:  You mean the entirety of Mr.

 7 Frey's opening remarks?

 8      MR. VELKEI:  Well, it is five pages, but it leads

 9 up to the question you are asking.

10      THE COURT:  Take the time that you need.

11 BY MR. STRUMWASSER:

12      Q.   Mr. Frey is saying, "It costs us over

13 $200 million a year just to maintain our IT and

14 infrastructure."  Do you see that?

15      A.   I do.

16      Q.   He is talking about the PacifiCare

17 infrastructure, right?

18      A.   He is.

19      Q.   According to Mr. Frey after the required

20 maintenance spent, PacifiCare would have about 50 to

21 70 million left over each year to put into new system

22 development for new programs.  That's lines 21 to 25.

23 Do you see that?

24      A.   Yes, I see that.

25      Q.   So before the acquisition, PacifiCare was
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 1 spending 250 to $270 million per year on IT systems.

 2      A.   I read it the opposite.  I read it -- well, I

 3 guess that is what he is saying.

 4      Q.   On line 9 he says 200 million not including

 5 new programs and new technology, that is just to keep

 6 the old systems running, right?  Then on line 10, we

 7 have about 50 to 70 million left over for each year that

 8 we put into new system development for new programs,

 9 right.

10      THE COURT:  What you just said about the 50 to 70

11 is on line 21.

12 BY MR. STRUMWASSER:

13      Q.   Mr. Frey testified that while that amount is

14 good, it is not nearly as good what is United is able to

15 spend, lines 24 and 25, right?

16      A.   Yes.

17      Q.   Then on the top of the next page, according to

18 Mr. Frey, United spent between 300 and 400 million a

19 year on new technology and new systems.  Do you see

20 that?

21      A.   I do.

22      Q.   That is not including maintenance, that is

23 just new technology, right?

24      A.   That's what he says.

25      Q.   After the acquisition, how much did United
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 1 spend on maintenance and new systems development for

 2 PacifiCare systems?

 3      A.   I don't know.

 4      Q.   Well, less that 250 to 270 million a year,

 5 right?

 6      A.   I wouldn't say that at all.

 7      Q.   Do you know how much was spent on PacifiCare

 8 technology per year, PHLIC?

 9      MR. VELKEI:  Lack of foundation.

10      THE COURT:  Overruled.

11                If you know.

12      THE WITNESS:  I don't know the total.  I have

13 showed the Court of the baseline costs.

14                Let me provide some context here.  Mr.

15 Frey is quoting PacifiCare Health Systems, so that would

16 include all of the systems of running a public company.

17 Payroll, other human resources tools, our pharmacy

18 benefit management assets, our dental assets, our

19 behavioral assets, our general ledger systems, our

20 pricing and underwriting systems.  All of the tools that

21 we use for medical management, which I can't even begin

22 to explain.  Our product tools, marketing tools.  All of

23 the laptops, desktops.  Licensing agreements with

24 Microsoft.

25                So he is describing running a $15 billion
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 1 revenue business in total.  And I believe that United

 2 continues to support in the same level PacifiCare

 3 technology that it acquired.

 4 BY MR. STRUMWASSER:

 5      Q.   He is making this presentation to an official

 6 who regulates only the PPO business, right?

 7      MR. VELKEI:  Asked and answered.

 8      THE COURT:  Sustained.

 9 BY MR. STRUMWASSER:

10      Q.   We have your testimony about the baseline

11 technology spent for PacifiCare Life and Health?

12      A.   A piece of it.  So we implemented a national

13 physician indicator.  We implemented California language

14 programs.  We implemented the use of a EPDE.  Those

15 dollars I can't quantify, but I can assure you they were

16 spent.

17      Q.   Do you have any idea what it cost to implement

18 California Language Systems?

19      A.   $20 million.

20      Q.   Is it your testimony that there has been no

21 reduction in the financial commitment to support PHLIC

22 technology after the acquisition?

23      MR. VELKEI:  Reduction from.?

24 BY MR. STRUMWASSER:

25      Q.   Or before the acquisition?
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 1      A.   We changed RIMS as required federally and

 2 state legislation and maintained it adequately

 3 consistent with PacifiCare and how PacifiCare would have

 4 made similar decisions.

 5      THE COURT:  You need to listen to question and

 6 answer the question that is asked.  Don't try to guess

 7 where he is going.

 8 BY MR. STRUMWASSER:

 9      Q.   Was it your testimony that there was no

10 reduction in technology capital investments for PHLIC

11 after acquisition as compared to the years before the

12 acquisition?

13      A.   That's close to my testimony.  We don't track

14 capital by legal company.  We track it by the technology

15 platform.  The numbers I presented relate to RIMS and

16 that includes many legal companies.

17      Q.   The earliest year you presented on 5252 is

18 2005 for your expenditures, right?

19      A.   Yes.

20      Q.   Was the expenditure level in 2005 increased by

21 the knowledge that PacifiCare was about to acquired?

22      MR. VELKEI:  Lack of foundation.

23      THE COURT:  Overruled.

24                If you know.

25      THE WITNESS:  I actually think the RIMS expenditure
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 1 in 2005 was higher than 2004 because we were preparing

 2 it for Part D.

 3 BY MR. STRUMWASSER:

 4      Q.   Part D that is the prescription benefit?

 5      A.   Yes.

 6      MR. VELKEI:  We received a request from the

 7 Department today about electronic analysis.  Ms.

 8 Berkel's electronic analysis.  We made several requests

 9 on the Department to produce Mr. Washington and we now

10 request that he be made available after Ms. Berkel's

11 testimony.  It seems the appropriate time to do it, so

12 we made that request, and I just want to put that on the

13 record.

14      MR. STRUMWASSER:  That is not going to be possible.

15 I had this exchange with Mr. Kent last week in which I

16 indicated -- they told us three people -- I told him

17 that we have identified Ms. Tiffany as the next person

18 who is available and we are prepared to make her

19 available after the two-week recess.  With Mr.

20 Washington, I have no idea.  It is our intention to

21 proceed with Ms. Tiffany first.

22      MR. VELKEI:  I did ask at a minimum for a date for

23 Mr. Washington.  What is good for the goose is good for

24 the gander.  We have not had the ability to get to Mr.

25 Washington.
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 1      THE COURT:  When is Mr. Washington available?

 2      MR. STRUMWASSER:  I haven't tried.  The last I knew

 3 I was going to provide Ms. Tiffany.  So now I will find

 4 out when he is a available.  Nothing has happened yet.

 5      THE COURT:  Find out what is going on with him.

 6                So Ms. Berkel is not going to be done

 7 today?

 8      MR. STRUMWASSER:  She is not going to be done this

 9 week.

10      MR. VELKEI:  We do need Ms. Berkel completed.  She

11 has a three-week vacation that starts at the end of that

12 first week in July.

13      MR. STRUMWASSER:  I can't promise we'll be done but

14 we'll use that time well.

15      THE COURT:  I promise we'll let her go.

16                (Luncheon recess.)

17 BY MR. STRUMWASSER:

18      Q.   Good afternoon, Ms. Berkel.  We are still on

19 the November 1st, '05 hearing.  Do you recall that

20 promises were made to the Commissioner at that hearing

21 regarding PacifiCare keeping provider complaint rates

22 low after the acquisition?  You don't have any

23 recollection of that right now?

24      A.   No, I don't.

25      Q.   Would you look at page 106 in the transcript.
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 1 Do you see on that page that the Commissioner is saying

 2 that he wants to pick up on an issue that is of

 3 considerable concern to his Department.  It is not to

 4 United at this moment.  We have a new law that requires

 5 this Department to review and adjudicate complaints from

 6 providers.  Do you see that?

 7      A.   I see that.

 8      Q.   He is referring there to SB367, if you know?

 9      A.   I have heard that right before.  I don't know.

10      Q.   Are you aware that in 2005 United had

11 significant regulatory issues across the country

12 regarding claims handling?

13      MR. VELKEI:  Objection, Your Honor; irrelevant.

14 Certain representations were made on the record with

15 regard to what the Company intended to do here.

16 Proceedings outside of this state is, frankly,

17 irrelevant, argumentative and prejudicial.

18      THE COURT:  What is the relevancy?

19      MR. STRUMWASSER:  This is exactly the explanation

20 for provisions in undertaking, and it is relevant to

21 representations that are then made by both companies for

22 PacifiCare performance.

23      MR. VELKEI:  The concern that I have, Your Honor, I

24 don't think there is any challenge to what the

25 undertaking says.  It is a question of whether we
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 1 complied with the undertaking is a different issue.  I

 2 don't want to argue with regard to these other

 3 proceedings.  It opens the door, and I think the Court

 4 has been very good about not doing that.  So I stand on

 5 that basis.

 6      MR. STRUMWASSER:  Your Honor may want to look at

 7 the last four lines of that page.

 8      MR. VELKEI:  Four lines of?

 9      MR. STRUMWASSER:  106.

10      MR. VELKEI:  This is not at issue in this

11 proceeding.  To the extent that there were

12 representations that were made with respect to conduct

13 in California, it is appropriate questioning.  But

14 Mr. Garamendi's representation of what may or may not be

15 the case as to other proceedings outside of California

16 don't have bearing.

17      MR. STRUMWASSER:  United and PacifiCare were in

18 front of Commissioner Garamendi for approval of the

19 acquisition under his statutory powers.  The

20 Commissioner said one of my concerns is that the

21 acquiring firm has a history of complaints about claims

22 handling, what can you tell me about this acquisition

23 that will assure me that that isn't going to happen with

24 PacifiCare once the --

25      THE COURT:  Okay.  In that limited context, I will
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 1 allow it.  I am not going to litigate what happened

 2 somewhere else, but in that limited context I will allow

 3 it.

 4                I'm the not sure what the question was

 5 that was pending.

 6 BY MR. STRUMWASSER:

 7      Q.   I was asking the witness whether she was aware

 8 that there were significant disputes between United and

 9 regulators regarding claims handling issues during this

10 period.

11      A.   I only am aware of what I read here and I

12 don't see the word "significant."

13      Q.   Turning the page, at the top of 107, the

14 Commissioner says, "if that history is replicated in

15 California, then this department is going to be

16 inundated with complaints and a workload that will be

17 beyond the capacity of the department."

18                  Do you see that?

19      A.   Yes.

20      Q.   On the next page, 7148, 108 of the transcript,

21 Mr. Sheehy responds at line 18, he says, "over the past

22 year we have seen significant improvement in our ability

23 to deal with that" -- "that" being provider complaints

24 -- "so I think we are in a very strong position to deal

25 with that proposal and really resolve issues that the



7978

 1 physicians may have quickly and fairly and keep them out

 2 of your office."

 3                Do you see that?

 4      A.   Yes.

 5      Q.   Ms. Berkel, do you believe that following the

 6 acquisition provider complaints were kept out of the

 7 Department's office?

 8      A.   The Department referred to complaints to PHLIC

 9 beginning in 2006, and it didn't have that role prior to

10 that.

11      Q.   I appreciate that information, but the

12 question was do you believe following the acquisition

13 provider complaints were kept out of the Department's

14 office?

15      A.   No.  DOI sent complaints to PHLIC.  But I am

16 making the distinction that in the past it didn't have

17 that role, so comparing the two periods in my mind is

18 unfair.

19      Q.   On 7148, the next page at line 8, Dr. Tuckson

20 testifies, "I think that we would agree that physicians

21 deserve to have their administrative issues handled

22 quickly and efficiently, and there is no question as Bob

23 said that we want to and can do a better job."

24                  Do you see that?

25      A.   Yes, I do.
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 1      Q.   In your opinion post acquisition, did

 2 PacifiCare handle providers disputes more quickly and

 3 efficiently than PacifiCare did prior to the

 4 acquisition?

 5      A.   So beginning January 1st, 2006, there were new

 6 laws with respect to claims appeals and it was

 7 established that there would be a provider dispute

 8 resolution process like the HMO had.  So for provider

 9 disputes which I distinguish from DOI claims, there was

10 brand new processes.  I don't know how PHLIC performed

11 prior to 2006 because there was no concept of provider

12 dispute resolution.

13      Q.   In 2005 did providers ever complain to PHLIC

14 about how their claims were handled?

15      A.   Providers appealed claim adjudication in 2005

16 and prior.

17      Q.   To your internal dispute resolution

18 mechanisms?

19      A.   To our appeal mechanisms.

20      Q.   What is the difference between your appeal

21 mechanisms in 2006 and your provider dispute mechanism

22 start in 2006?

23      A.   The distinction is SB367, I think that is the

24 right statute, provided for a protocol, turnaround time

25 and things like that that didn't exist in 2005 and
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 1 prior.

 2      Q.   Would you agree that the way in which you

 3 processed appeals in PacifiCare changed when the statute

 4 took effect, but not the right of people to ask for a

 5 view of a processed claim?

 6      A.   Yes.  There were new procedures for those that

 7 qualified as provider disputes and we continued to

 8 process appeals, meaning provider inquiries that didn't

 9 meet the definition of dispute.

10      Q.   What are the principle; differences between a

11 provider appeal and a provider dispute in 2007, let's

12 say.

13      A.   A provider can call our customer service

14 number and ask a claim to be reviewed.  And since it is

15 not in writing, it is not a provider dispute.

16      Q.   In 2005, if that same provider called customer

17 service and asked that a claim be reviewed orally, what

18 would you have done?

19      A.   We would look at the claim again.

20      Q.   And not in 2007, if it is oral?

21      A.   We would look at the claim again.  I am just

22 distinguishing between the new law and the OSC is

23 referring to provider disputes.

24      Q.   Would you agree that PacifiCare in 2006 and

25 2007 had more requests to it from providers regarding
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 1 determinations of claims then they had in 2004 and 2005?

 2      A.   I am truly trying to answer this question, so

 3 let me give it in two parts.  We had more provider

 4 disputes in 2006 simply because there were zero in 2005.

 5 I don't know how many claims were appealed both by

 6 provider dispute and appeal in 2006 compared to total

 7 appeals in 2005.

 8      Q.   So you have no idea of whether there was an

 9 increase in appeal and complaint activities by

10 providers -- and I am using complaint in a generic

11 sense, not a formal legal sense.  But you don't know

12 whether there was an increase in provider complaint and

13 dispute communications after the acquisition to

14 PacifiCare.

15      MR. VELKEI:  Vague as to time.

16      MR. STRUMWASSER:  After acquisition.

17      THE WITNESS:  I don't know because I wasn't

18 focussed on those kinds of things as CFO.  So I don't

19 have a baseline understanding of those issues in '05.

20 BY MR. STRUMWASSER:

21      Q.   Were there records kept in '05 or before on

22 how many provider appeals there were to PHLIC?

23      A.   I would have to ask Lois.  I don't know.

24      Q.   Were you aware post-acquisition in 2007 that

25 providers were claiming that Customer Service was not
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 1 able to assist them in a high percentage of their calls?

 2      A.   No, I have not heard that.

 3      Q.   Were you aware that providers complained about

 4 a dramatic change in the level of expertise between the

 5 legacy PacifiCare agents and the agents handling calls

 6 post-acquisition?

 7      MR. VELKEI:  Vague as to "providers."  Are talking

 8 about was there any complaint to that effect?  Is there

 9 some particular group of providers the examiner has in

10 mind?  I don't believe it is clear.

11      MR. STRUMWASSER:  I believe the question said a

12 dramatic change.

13      THE COURT:  His question is by one provider, more

14 than one provider?

15      MR. STRUMWASSER:  The question is plural, so

16 providers.

17      THE WITNESS:  I would be surprised by that because

18 Customer Service was with Marty Sing in San Antonio.

19 Yes, we moved some people from Cypress to San Antonio,

20 but the team was quite the same.

21                We also used West Hill for the providers,

22 and they have been in place since the nineties.  So I

23 don't know where that would be coming from.

24 BY MR. STRUMWASSER:

25      Q.   I show you a copy of Exhibit 286 in evidence.
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 1 Do you recall receiving this email?

 2      A.   I do now, yes.

 3      Q.   You do now?

 4      A.   Yes.

 5      Q.   Who is Ms. Harvey?

 6      A.   Ms. Harvey is a director in our network

 7 management team accountable for Northern California.

 8      Q.   She says that providers are complaining that

 9 customer service is not able to assist on a high

10 percentage of calls.  Most providers mentioned a

11 dramatic change in the level of expertise between legacy

12 PHS customer service agents and agents now handling

13 calls.

14                Does that refresh your recollection

15 regarding provers complaining about  a dramatic change

16 in the level of expertise?

17      A.   It does.

18      Q.   Do you remember saying in early 2008 that

19 PacifiCare has been unable to solve providers issues a

20 timely manner?

21      A.   Perhaps.

22      Q.   Is that consistent with the state of affairs

23 in early 2008 as you recall sitting here?

24      A.   I would tell you that my expectation for speed

25 is much higher than what is required by California law.
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 1      Q.   So being unable to solve provider issues is

 2 not necessarily indicative of being unable to comply

 3 with California law?

 4      A.   True.

 5                May I add one more thing to this?

 6      Q.   Please.

 7      A.   Anne is writing to Sue Edberg and Marty Sing.

 8 I am a recipient as well.  I believe that she would tell

 9 you that her focus on the customer service relates to

10 her experience with providers calling United's customer

11 service team because that team was outsourced to India,

12 but the PacifiCare and the PHLIC team had been

13 consistently with Marty Sing in West Hill.

14      MR. STRUMWASSER:  I think we need to resolve

15 whether that can stay in the record.  It is speculative,

16 no foundation.  She said she believes what another

17 witness would testify to and I think that is not

18 admissible.

19      MR. VELKEI:  The examiner said it was appropriate

20 for her to comment, and she was commenting on a document

21 as directed to her and giving her understanding of what

22 was involved there.  I think it is in the record and

23 appropriate to be in the record.

24      THE COURT:  I think we have other testimony,

25 however, that some of it was outsourced to India.
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 1      THE WITNESS:  For United.

 2      MR. VELKEI:  There were issues related to United

 3 customers, not to PacifiCare customers.

 4      MR. STRUMWASSER:  The narrow evidentiary question,

 5 the witness' is entitled to explain her answer, but that

 6 does allow for the questioner to then object to

 7 inadmissible testimony that she so testifies.

 8      MR. VELKEI:  I don't see how it can be inadmissible

 9 for her to give her understanding of what is being

10 reflected in the document of which she is a recipient.

11 I understand that he is trying to draw a sound byte and

12 move on.  But she is giving some context about what she

13 believed happened here.  And to suggest that she is

14 speculating is not consistent with what is in the

15 record.

16      THE COURT:  My problem is neither of those things.

17 My problem is I recall testimony about PacifiCare

18 customer service being outsourced to India.

19      MR. VELKEI:  Ms. Berkel is shaking her head.

20      MR. STRUMWASSER:  We are not sure either.  I still

21 stand on the notion that when a witness says that I am

22 sure if somebody else were in this room, that he or she

23 would testify --

24      THE COURT:  I put that in context.  She doesn't

25 know because the person is not here, and I understand



7986

 1 that.  But I am still not sure of the answer.

 2      MR. VELKEI:  I suggest that Mr. Strumwasser follow

 3 up with a question of whether PacifiCare outsourced to

 4 India.  It sounds like there is a quick answer to that

 5 question.

 6      MR. STRUMWASSER:  I will pass.  If he wants to, he

 7 can do it on redirect.

 8      MR. VELKEI:  Happy to.

 9      MR. STRUMWASSER:  Next in order, Your Honor.

10      THE COURT:  626 is an email with a top date of

11 February 6, 2008.

12                (Exhibit 626 marked for Identification.)

13      MR. VELKEI:  Your Honor, we can remove the

14 confidentiality designation.

15      THE WITNESS:  Okay.

16 BY MR. STRUMWASSER:

17      Q.   Do you recall seeing this email chain?

18      A.   I do.

19      Q.   On the first page, in the middle of the page,

20 there is an email from you to Mr. Kaja and Mr. McKinnly

21 and Mr. Hansen.

22                And you say that, "I believe the genesis

23 of this meeting" -- that is described further below --

24 "is the multiple approach as to provider service, the

25 difficulty we have in bringing 'one stop shopping'
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 1 across multiple claims engines (NICE, RIMS, United

 2 Platform, COSMOS, etc) and just the inability to solve

 3 our provider issues in a timely manner (not just

 4 PacifiCare, but United Platform too)."

 5                Do you recall saying that?

 6      A.   I do.

 7      Q.   Isn't it true that this is in response to a

 8 meeting that is being convened principally to address

 9 the service issues in the context of the CDI and DMHC

10 investigations that are ongoing?

11      MR. VELKEI:  I am not aware that there was any

12 investigation by the Department in 2008.

13      MR. STRUMWASSER:  You represented that it was

14 ongoing yesterday.

15      MR. VELKEI:  That's not what I said, Mr.

16 Strumwasser.

17 BY MR. STRUMWASSER:

18      Q.   Let's take a look at the second page.

19 Mr. Kaja is the one who has called this meeting; is that

20 right?

21      A.   Yeah, Timothy Kaja and David Hansen jointly.

22      Q.   And they are saying they want a more in depth

23 review of the current service situation in California

24 verses BS our traditional rollouts given the

25 complications of this market and the current DMHC and
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 1 CDI involvement.

 2                Do you see that?

 3      A.   I do.

 4      Q.   Is it still your testimony that this meeting

 5 was not called for a review of the California market

 6 light of the CDI and DMHC investigations?

 7      A.   Yes, it is still my testimony.

 8      Q.   Do you recall ever saying or hearing it said

 9 that PacifiCare and United's pre-acquisition promises to

10 bring technology to California and to PacifiCare were

11 not kept?

12      A.   Yes.

13      Q.   Do you remember saying a year and a half after

14 the acquisition that PacifiCare was a "technology mess"?

15

16      A.   Yes.

17      Q.   Do you remember saying that PacifiCare and

18 United didn't deliver on promises, that they could do

19 the PacifiCare integration?

20      A.   Yes.  I know the document you are referring

21 to.

22      Q.   Do you recall believing that PacifiCare

23 integration issues required United and PacifiCare to

24 apologize to its regulators?

25      A.   Yes.



7989

 1      Q.   Do you recall saying that the regulators had

 2 lost trust in PacifiCare requiring PacifiCare to rebuild

 3 those relationships?

 4      A.   Yes.

 5      Q.   And that PacifiCare needed to demonstrate to

 6 its regulators that it has learned from its mistakes?

 7      A.   Yes.

 8      Q.   Let me show you a document I believe you

 9 alluded to, which is 627.

10      MR. STRUMWASSER:  Your Honor?

11      THE COURT:  Correct.  627 is a document with the

12 first category that says on top, Regulatory

13 Relationships.  Offhand I don't see a date on the

14 document.

15                (Exhibit 627 marked for Identification.)

16      MR. STRUMWASSER:  At the bottom line of page 1 has

17 a document title with a date of July 22, '06.

18      MR. VELKEI:  While the witness is looking at that,

19 I want to make sure the record is clear.  There is

20 currently an ongoing investigation.  At that time of

21 that February 8 memo, I don't believe there was one.  So

22 there is no ambiguity or inconsistency in my statements.

23 BY MR. STRUMWASSER:

24      Q.   Have you reviewed it recently?

25      A.   Yes, I have.
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 1      Q.   Are you the author?

 2      A.   I am.

 3      MR. VELKEI:  If I could interpose.  I don't want to

 4 break the flow.  The document, 20060722, it doesn't

 5 correspond to a date.  I actually think there is a cover

 6 memo to this document in June that was not included in

 7 the exhibit.

 8      THE COURT:  That is the date that is on the

 9 document.  I am not claiming it is "the" date.  It is

10 just for purposes of recognizing the document.

11                If you want to present something that

12 shows a different date, I am certainly willing to

13 consider it.

14      MR. VELKEI:  I will be happy to do that.

15 BY MR. STRUMWASSER:

16      Q.   Do you know when you wrote this document?

17      A.   In June of 2007.

18      Q.   How does it happen that the 2007 date appears

19 at the bottom there?

20      A.   It is typo.

21      Q.   You gave it that name, you just had the wrong

22 year and month.

23      A.   It looks like I transposed it.

24                Would you like some context?

25      Q.   This is a document about your relationships
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 1 with the California regulators, right?

 2      A.   Yes, it is a document where I am thinking

 3 through how can we work with our regulators.  And I am

 4 outlining what I believe the regulatory perception of

 5 PacifiCare is in the June 2007 timeframe.

 6      Q.   On the first page you contemplate having a

 7 series of meetings with regulators to discuss the

 8 problems that PacifiCare had following their acquisition

 9 by United, right?

10      A.   Yes.

11      Q.   And one of those regulators was CDI, correct?

12      A.   Yes.

13      Q.   And under Objective you are saying that

14 PacifiCare needs to apologize, right?

15      A.   Yes.

16      Q.   Apologize for poor transition, right?

17      A.   Not as simple as that, no.

18      Q.   There is a bullet here that says "Apologize"

19 for poor transition, right?  You see the paragraph

20 starting, "Minnesota (Helmsley" it is the third bullet.

21      A.   Okay, I see it, yes.

22      Q.   The third bullet is, "we are sorry for the

23 poor transition," right?

24      A.   Yes.

25      Q.   That transition is referencing the integration
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 1 with United, right?

 2      A.   Yes.

 3      Q.   Second objective is to Demonstrate "learning,"

 4 right?

 5      A.   Yes.

 6      Q.   Learning from the mistakes on integration?

 7      A.   Well, I suppose that could be one thing.  I am

 8 about how do we use what we learned.  I say that all the

 9 time.

10      Q.   One of the mistakes is the "Lack of local

11 decision making," right, second to last bullet under

12 meetings?

13      A.   Yes.  These bullets here are in the context of

14 HMO.

15      Q.   Another mistake was that PacifiCare was

16 under-resourced and there was a lack of knowledgeable

17 staff, right?

18      A.   Right.  And again, I am summarizing how I

19 believe the Department perceives us.  These bullets here

20 all relate to PacifiCare California.

21      Q.   So in the paragraph that starts, "Minnesota

22 "(Helmsley and/or Whichmann)" you are calling for

23 Minnesota and Cypress leadership to go to Sacramento to

24 meet with G-O.  Who is G-O?

25      A.   It must mean government office.
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 1      Q.   DMHC and CDI, three separate meetings.

 2      A.   That's the proposal.

 3      Q.   By you?

 4      A.   Yes.

 5      Q.   The next objective was to build relationships

 6 and trust, right?

 7      A.   Yes.

 8      Q.   And would you agree that that was a problem

 9 with all of the regulators listed above, not just with

10 CDI?

11      A.   Yes.

12      Q.   You believe you lost -- you believe you have

13 lost the trust of those regulators, right?

14      A.   Even today.

15      Q.   Not just CDI?

16      A.   Just CDI today.

17      Q.   Do you think, Ms. Berkel, that the loss of

18 trust by CDI could be a contributing factor in the

19 Department's lack of what you refer to as collaborative

20 regulation?

21      A.   No.  I think the Department is obligated to

22 work through its position on California laws.  But the

23 inability to be clear on its expectations has prevented

24 the Plan from rebuilding that trust.

25      Q.   So just to be clear here, you don't think that
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 1 the loss of trust in PacifiCare by CDI is an explanation

 2 or at least a partial explanation for why the Department

 3 has declined to collaborate with you?

 4      A.   I think that is completely unreasonable.

 5      Q.   Well, that is a different question.

 6      MR. VELKEI:  There is no question pending.

 7 BY MR. STRUMWASSER:

 8      Q.   Was it a partial or total contributor to the

 9 phenomenon that she testified to?

10      THE COURT:  You are asking if she believes that?

11      MR. STRUMWASSER:  Yes.

12      THE WITNESS:  I don't know what the Department's

13 reasons are.  I continue to believe that we have made

14 every effort to understand their desires.

15                We implemented acknowledgment letters to

16 providers even though the law doesn't require us to.

17                We continue to work on our performance to

18 improve our claims processing every step of the way.  We

19 have done everything we can to work through issues we

20 are aware of.  And more than three and a half years

21 later from the beginning of this dialogue, we haven't

22 satisfied them.

23 BY MR. STRUMWASSER:

24      Q.   And it is not PacificCare's fault?

25      A.   I just continue to say that more collaborative
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 1 dialogue during the exam, during the meetings we have

 2 had with the Department throughout 2008, reasonable

 3 people would have concluded these items.

 4      Q.   You suggest in this document, 627, that Joy

 5 Higa call Cindy Ehnes, Jenny S. and David Link.  Do you

 6 see that?

 7      A.   I do.

 8      Q.   Mr. Link is and was at the time Deputy

 9 Insurance Commissioner in CDI?

10      A.   Yes.

11      Q.   And he was -- you wanted Ms. Higa to admit

12 PacificCare's problems, right?

13      A.   No, I was proposing that.

14      Q.   You say that there should be separate meetings

15 establish a meeting?  You say that there should be

16 separate meetings between the two agencies, right?

17      A.   They are in different places, so, yeah.

18      Q.   It is more than different places.  You want to

19 avoid their expanding their authority, right?

20      A.   No.

21      Q.   That's what "expand authority" means?

22      MR. VELKEI:  Objection; argumentative.

23      THE COURT:  Overruled.  But I don't see it.

24      THE WITNESS:  We had some experience with both;

25 regulators being concerned about each other's products.
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 1 So I guess I did mean that, yes.

 2 BY MR. STRUMWASSER:

 3      Q.   And the bullets immediately below the words

 4 separate meetings, though, are the points that you

 5 wanted to be made in the separate meetings with the two

 6 regulators, right?

 7      A.   Yes.

 8      Q.   Was Ms. Higa supposed to ask Mr. Link to

 9 narrow or not expand the Market Conduct Exam of

10 PacifiCare?

11      MR. VELKEI:  Which PacifiCare, PHLIC?

12      MR. STRUMWASSER:  Yeah, that would be the

13 PacifiCare.

14      THE WITNESS:  No.

15 BY MR. STRUMWASSER:

16      Q.   Was Ms. Higa supposed to tell Mr. Link that

17 expanding the scope would not find anything knew?

18      A.   Do you have another document you would like to

19 share?  I don't remember.

20      Q.   We have here under the Joy Higa phone call to

21 Cindy Ehnes and David Link, we have one bullet, the

22 third line down, "Admitted our problems.  Expanding the

23 scope.  Won't find anything new."

24      A.   Under the subheading of Point of Service Out

25 of Network, relating to PacifiCare of California.
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 1      Q.   So you wanted Ms. Higa to say to DMHC that

 2 expanding the scope of its investigation would not lead

 3 to anything new, but not necessarily say the same thing

 4 to David Link?

 5      A.   I don't see those related to PHLIC at all.  By

 6 this time DMHC had done substantial work.  We had their

 7 findings.

 8      Q.   So what was the purpose of calling Mr. Link?

 9      A.   To establish the meeting.

10      Q.   What would be the purpose of that meeting?

11      A.   To once again try to build a relationship, try

12 to establish a line of communication, begin to

13 collaborate, talk about the things that we had learned

14 in the 18 months of ownership of United.

15      Q.   This is June 22 of 2007, right?

16      A.   Yes, it is.

17      Q.   At that point you had the report from DMHC,

18 right?

19      A.   I don't think I got a report until July, but

20 every day I was getting information from the DMHC

21      Q.   Was the DMHC that the time threatening to

22 expand the scope of its investigation.

23      MR. VELKEI:  Objection, Your Honor.  What is the

24 relevance of what the DMHC is doing in this context.

25 Despite all of this, they settled.  The penalty was
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 1 $2 million.

 2      THE COURT:  The problem is he is exploring what

 3 this means.  And since it is not clear, I think he has

 4 the right to ask her that.  So overruled.

 5      THE WITNESS:  I wouldn't use the word "threaten," I

 6 would just say that was just their process.

 7                The Department tests 50 in the beginning,

 8 and the Company has an opportunity to say we'll accept

 9 your findings in total, you don't need to expand your

10 test, you may stop your work here, and we won't use size

11 of the test in results, and that is exactly what we did

12 in Point of Service Out of Network.  The scope was not

13 expanded.

14 BY MR. STRUMWASSER:

15      Q.   Are you quite sure that on July 22, 2007, DMHC

16 had not completed its report yet?

17      A.   This was a June 27, 2007 document, and I don't

18 believe I had their first draft which I asked for, but I

19 don't believe I had it on June 22nd, 2007.

20      Q.   Were they still in the field?

21      A.   Yes.

22      Q.   You knew at this point, June of 2007, that the

23 arrival of CDI was imminent, right?

24      A.   Yes.

25      Q.   You also go on in the second page for the same
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 1 group to meet with the California Medical Association,

 2 right?

 3      A.   Yes.

 4      Q.   You want them to sincerely apologize to the

 5 CMA, right?

 6      A.   Remember my testimony was last week, there

 7 were '06 issues related to PHLIC, but they were clearly

 8 a constituent we had to have a better relationship with.

 9 It is as simple as that.

10      Q.   Ms. Berkel, you wanted them to apologize

11 sincerely.  Do you believe there were grounds for the

12 Company to sincerely apologize to CMA?

13      A.   I am sincere in everything I think about.

14      THE COURT:  Could you read the question back?

15                (Question read.)

16      MR. VELKEI:  Relevance.  Again, we are talking

17 about administrative capacity.  This is a term related

18 to HMO, not PPO, CDI.  So can we at least be clear

19 about -- these questions are directed at issues that

20 appear from the face to be dealing with non-PPO related

21 claims.

22                Administrative capacity is a term under

23 the Knox-Keene Act that isn't relevant with respect to

24 the Department of Insurance jurisdiction.

25                So if the issue is on the HMO did we
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 1 think we made mistakes and that's what we are talking

 2 about.

 3      THE COURT:  Well, Mr. Velkei.  I am going to

 4 overrule your objection.  It is cross-examination, but I

 5 am not sure what it refers to, so we'll have to get

 6 there.

 7      THE WITNESS:  The provider that complained about

 8 Point of Service Out of Network claims in November of

 9 2006 helped us understand that that PacifiCare of

10 California and that process was broken, and that is my

11 reference here to administrative capacity.

12 BY MR. STRUMWASSER:

13      Q.   Ms. Berkel is it your opinion that PHLIC had

14 no reason to sincerely apologize to CMA?

15      A.   PHLIC should sincerely apologize, too, sure.

16      Q.   For what?

17      A.   I think we could have better communicated with

18 California Medical Association our CTN network.  The

19 fact that providers were receiving contracts that had no

20 baseline for the amounts they were being paid with the

21 CareTrust Network.  I think if we had done something

22 more to understand the federal constraints we had, then

23 perhaps we could have minimized.  I think it was ten --

24 in the exhibit I talked to last week -- complaints about

25 contracts.
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 1      Q.   Now on June 22nd of '07 you already had

 2 problems with CTN loading and the need to rework claims,

 3 right?

 4      A.   Yes.

 5      Q.   And problems with the EPDE feed, right?

 6      A.   Yes.

 7      Q.   Was that also grounds for PHLIC to sincerely

 8 apologize to CMA?

 9      A.   Perhaps, sure.

10      Q.   Do you know whether Ms. Higa did, in fact,

11 make the call to Mr. Link?

12      A.   Yes, I believe so.

13      Q.   Was a meeting held?

14      A.   Yes, a meeting was held.

15      Q.   Was the topic of the immanent Market Conduct

16 Exam by the CDI one know of the topics discussed?

17      A.   I don't remember discussing the '07 Market

18 Conduct Exam in any detail at that meeting, no.

19      Q.   Do you recall making any representations to

20 the effect that there were not going to be any major new

21 findings in the Market Conduct Exam by the Department?

22      A.   I don't remember.  Perhaps somebody said that,

23 yes.

24      Q.   Were you there at the meeting?

25      A.   I was.
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 1      Q.   Who else was there?

 2      A.   Well, Dave Whichmann, David Hansen, Nancy

 3 Monk, Mr. Link, Mr. Poizner.  There may have been

 4 others.

 5      Q.   The bottom of 409, the third page, we have a

 6 heading called Environmental Scan.  What does that refer

 7 to?

 8      A.   I am summarizing things that I believe the

 9 Department of Managed Health Care would say about us.

10      Q.   I was asking a somewhat narrower question.

11 What does the phrase Environmental Scan here?

12      A.   I have no idea what I was meaning.

13      Q.   That is not a phrase you typically use?

14      A.   No.

15      Q.   Material Modification filed in '06, what is

16 that?

17      A.   It is a document that describes changes that

18 PacifiCare would be making for the Department of Managed

19 Health Care to consider.

20      Q.   The statement, "grossly overestimated our

21 competency in integration," do you see that statement?

22      A.   I do.

23      Q.   I take it that you believe that statement is

24 applicable to the HMO business.

25      A.   Yeah.  I am summarizing here on an HMO issue
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 1 that when we transitioned Point of Service Out of

 2 Network we didn't get claims paid for more than ten

 3 months.

 4      Q.   Would you agree that the phrase "grossly

 5 overestimated our competency in integration" would also

 6 apply to the 2006, 2007, 2008 period of -- for

 7 PacifiCare Life and Health Insurance?

 8      A.   No.  Grossly overestimated, no.

 9      Q.   For no part of that three-year period, not for

10 2006, 2007, 2008?

11      A.   At each step of the way when we had challenges

12 with these changes, we were making corrections in our

13 course very, very quickly.  We did didn't have the

14 ten-month lag that Point of Service out of network had.

15      Q.   When did you start the EPDE?

16      A.   2006.

17      Q.   Were you still having problems with EPDE in

18 2009?

19      A.   With any interface tool, you are going to

20 encounter problems.  All of the ones that we have talked

21 about have been handled in a timely manner.

22      Q.   Ms. Berkel, what is the phrase, "we do

23 integration" refer to?

24      A.   It refers to United's being experts in

25 integration.



8004

 1      Q.   Did you ever hear it said or was it ever said

 2 to you that legacy PHLIC people were complaining about

 3 the scope or pace of integration and were told by United

 4 integration staff, oh, we do integration, we know how to

 5 do this, trusts us?

 6      A.   PacifiCare, sure.  PacifiCare people have

 7 heard that, yes.

 8      Q.   With respect to "they set the stage for an

 9 entirely different experience," what does that refer to?

10      A.   It essentially says that we do integration, I

11 think we perceived that meant there would be no

12 challenges whatsoever and that wasn't our experience.

13 We had challenges.

14      Q.   The "we" there is United, right?

15      A.   Yes.

16      Q.   And when you said "we took that to mean,"

17 that's PacifiCare?

18      A.   Yes.

19      Q.   The two sentences there, and you can tell me

20 whether they go together or not, credibility GAP and

21 didn't deliver, what do those refer to?

22      A.   Well, we told brokers, employers that we were

23 going to be moving the HMO platform to the United

24 Platform and that they would have the functionality of

25 United Platform.  So we didn't have all of those
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 1 integration and migration items delivered by the

 2 July 1st, 2007 goal that was established very early on

 3 in the acquisition.

 4      Q.   The next paragraph, "Merger statements bring

 5 technology to CA that PHS would never achieve."

 6                Now the merger statements have to do with

 7 statements that were made during the process of securing

 8 the approval of the merger?

 9      A.   Yes, and things we told brokers and employers

10 early on in 2006.

11      Q.   Would they include the statements made by

12 PacifiCare and United representatives about bringing

13 technology to California in the November 1, 2005 hearing

14 in front of Commissioner Garamendi?

15      A.   Yes, it would include those, to answer your

16 question.  But what I am talking about here is the

17 fundamental platform migration.  So we allowed our sales

18 force to build that anticipation for our HMO products

19 even though we didn't fully understand the complexities

20 of delivering that and the cost of delivering that.  So

21 when I say technology max here, I mean that we have made

22 a promise to the marketplace for HMO that in the summer

23 in 2007 doesn't have a timeline or adequate capital to

24 achieve.  So we have to backtrack in the marketplace on

25 what we are and are not.
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 1                We did a year before deliver United

 2 technology on United products on United Platform.  So

 3 the marketplace did receive them from a PPO perspective

 4 but not from an HMO.

 5      Q.   You consider that PPO delivery to have been a

 6 smooth one?

 7      A.   Yes, the United products were smoothly

 8 delivered, yes.

 9      Q.   So you are not referring there to the

10 integration of any of the PHLIC functions?

11      A.   Right, I am not.

12      Q.   Now, "we are a technology mess."  What does

13 that refer to?

14      A.   We made a promise about NICE and we don't have

15 a solution or timeline.  In the Summer of 2007 I am

16 having significant conversations about whether or not

17 NICE is a long-term asset or not.

18      Q.   NICE was functioning adequately for your

19 purposes, for PCC's purposes, right?

20      A.   Yes.

21      Q.   Being stuck on NICE is that a technology mess?

22      A.   No, but it doesn't bring additional

23 functionality that United Platform had about looking at

24 members claims, et cetera.  It is significantly more

25 complex because of the capitation that we use and the
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 1 data that the Plan does and does not receive.

 2      Q.   In 2005 was any part of PacifiCare a

 3 technology mess?

 4      A.   No.  And my reference was not about claims

 5 platform performance.  It was about technology promises

 6 for HMO.  This was a rough draft, a working document.

 7 You can clearly see it is not a real sentence.

 8      Q.   "Not keeping the lights on," what does that

 9 mean?

10      A.   I would like to have done more to

11 PacificCare's assets to increase their functionality.

12      Q.   Increasing functionality doesn't sound like

13 keeping the lights on function, does it?

14      A.   We weren't consciously making decisions about

15 what upgrades were important to NICE because we were

16 still of a mindset that we would be on United Platform.

17      Q.   But you were making decisions about what

18 upgrades were important to RIMS, even though you

19 expected to be on RIMS for some limited period?

20      A.   Not really mean it as cleanly as that.  I am

21 just laying out that the strategy for NICE and migration

22 changed how we looked at NICE.

23                In my opinion, the strategy for RIMS was

24 consistent.  Yes, we had dialogues about what we were

25 going to do with RIMS and PHLIC over the long-term, but
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 1 in my mind, the RIMS was always on a path of on a

 2 long-term basis being sunset because we had superior

 3 engine of United Platform.

 4      Q.   Was United Platform superior to the OTIS

 5 Platform?

 6      A.   I believe so, yes.

 7      Q.   But you weren't planning to migrate OTIS to

 8 UNET, right?

 9      A.   The UnitedHealthcare organization

10 understanding that individual policies have many

11 different roles than group policies had already a

12 framework that individual policies not be on United

13 Platform.

14      Q.   On 4010 -- we are almost ready for a break,

15 Your Honor.  In the synergies section, remediation of

16 contracts (consolidation of network) - not attainable."

17 What are you saying here?

18      A.   We had providers that insisted on higher rates

19 than PHLIC in the acquisition of PacifiCare and United.

20      Q.   What is the term "remediation" refer to?

21      A.   There are a number of things meant by that

22 word in my mind.  It meant two things.  Moving to United

23 standard contracts, which would give us market standard

24 fee schedules, and a more simpler way of maintaining fee

25 schedules, as well as taking those providers that had
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 1 more than one rate with United and PacifiCare, even

 2 prior to the acquisition, and getting to a single

 3 contract for HMO, PPO, Choice Plus and PPO options.

 4      Q.   Are you saying that there were providers who

 5 prior to the acquisition had contracts with both United

 6 and PacifiCare?

 7      A.   Yes.

 8      Q.   United didn't have a provider network, right?

 9      A.   It had contracts outside of CTN directly.

10      Q.   How many?

11      A.   I don't know, but Sutter was one of them.  So

12 a very large providers.  Sharp in San Diego, another

13 large San Diego provider.  We would have to ask Elena or

14 someone else.  But there were others.

15      Q.   "Lofty goals communicated broadly not

16 attainable."  Is that a reference to the statements made

17 to the regulators, the brokers, or to somebody else?

18      A.   NICE migration by July 1st, 2007.

19      Q.   Nothing to do with PHLIC.

20      A.   No.

21      Q.   You are saying in the last paragraph that the

22 integration of PacifiCare was impacted by what United

23 saw as the negatives of the Oxford integration, right?

24      A.   Yes.

25      Q.   Oxford had been acquired by United?
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 1      A.   Yes.

 2      Q.   And United kept Oxford as a separate

 3 organization?

 4      A.   They were separate legal companies, yes.

 5      Q.   You say here, "Dismantling was too damaging."

 6 What does that refer to?

 7      A.   Oxford is an HMO, has its own claims engine.

 8 It was never a goal to move Oxford to United Platform.

 9      Q.   It is your testimony that it was never a goal

10 to move PHLIC to United Platform?

11      A.   There were discussions about PHLIC being on

12 United Platform at various points in time.  There was

13 never a formal capital approved to do so for PHLIC.

14                (Recess.)

15 BY MR. STRUMWASSER:

16      Q.   A few more questions about 627.  Take a look,

17 if you would please.  The first one of those CTN retro

18 transition physician contracts resulted in inaccurate

19 claims payment, that applies to PHLIC, does it not.

20      A.   It does.

21      Q.   The second one, fees schedule, that applies to

22 PHLIC, right?

23      A.   It does.

24      Q.   And the third demographics?

25      A.   Yes.
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 1      Q.   P-O-S-O-O-N, does not?

 2      A.   Does not.

 3      Q.   Pre-existing condition, that's PHLIC, right?

 4      A.   Yes.

 5      Q.   Resolution tools were ineffective, that's

 6 PHLIC, right?

 7      A.   It is probably both.

 8      Q.   Our response to rework has been unacceptable,

 9 PHLIC?

10      A.   That's my opinion.  Remember at  this time in

11 June of 2007, I am summarizing where we are.  I am new

12 to the ops role and I want to do a better job on rework.

13      Q.   Claims to CMA, that is both?

14      A.   Yes.  It was many companies.

15      Q.   We know there was a complaint made to the

16 Department of Insurance regarding PHLIC.  There were no

17 other companies addressed in the complaint that CMA made

18 to the Department, right?

19      A.   No.  I mean providers are complaining to CMA

20 about United Health Insurance Company, PHLIC, PacifiCare

21 of California, perhaps others.

22      Q.   And then complaints to regulatory, that is

23 both HMO and PPO, right?

24      A.   It is.

25      Q.   We have increase in CDI claims, that is
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 1 obviously PHLIC, right?

 2      A.   Yes, because we are looking at a process that

 3 estimated to 2006 and didn't exist in 2005.

 4      Q.   Is that right?  It is a reference to an

 5 increase in CDI justified claims.  Isn't justified

 6 complaints new also?

 7      A.   When I analyzed justified complaints, the

 8 majority of them related to the EOB and EOP issues.

 9      Q.   You analyzed the complaints --

10      A.   In the Department's letters to PHLIC and

11 quantifying the number of justified complaints, they

12 were about a website missing from the member EOB or the

13 CDI information missing from the provider EOP.  That was

14 the majority of the complaints.

15      Q.   Was that analysis you did or was that reported

16 to you?

17      A.   Yes and yes.  I worked on it.  Others worked

18 on it.

19      Q.   Who?

20      A.   Mari D'Ambrosi.

21      Q.   That justified complaints process of the CDI

22 employees for consumer complaints, that is not a new

23 process, right?

24      A.   I thought that was what Mr. Garamendi was

25 referring to in this document.  He makes mention a new
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 1 process.  I just read it as that was a new process in

 2 625.

 3      Q.   I know the reference you are citing here, but

 4 that had to do with provider complaints, right?

 5      A.   In 7145 in row 19 he says, "We have a new law

 6 that requires this department" -- which I ready to be

 7 DOI -- to review and literally adjudicate complaints

 8 from providers."

 9                So I made reference from here that this

10 complaint process from CDI to a carrier was new.

11      Q.   Isn't true that the Department has long

12 received not necessarily providers but consumer

13 complaints about health insurers?

14      A.   Yes.

15      Q.   And the Department has a different statutory

16 framework for some years now that requires it to make an

17 assessment as to whether complaints of those kind are

18 justified or not?

19      A.   For members?

20      Q.   Yeah, consumers, member, any of those things.

21      A.   That's my understanding.

22      Q.   So that is not what you are talking about here

23 when you are talking about justified complaints.

24      A.   I am just trying to explain why I thought it

25 was new.  That provider complaints to the DOI was a new
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 1 thing.  I was reading into what I read this morning on

 2 7145 in Exhibit 625.

 3      Q.   Meetings, what are you referring to there?

 4      A.   Perhaps just the meetings I outlined on the

 5 first page.  I don't know.

 6      Q.   Audits (in motion), that's a reference to the

 7 CDI exam and the DMHC audit?

 8      A.   Yes.

 9      Q.   Press releases, what is that a reference to?

10      A.   Well, the regulators had issued a press

11 release about conducting a joint audit in May of 2007.

12      Q.   The reference here is plural, press releases.

13 Any other press releases you had in mind?

14      A.   Perhaps future press releases.

15      Q.   What is the reference to fines about?

16      A.   We had unresolved fines with the Department of

17 Managed Health Care.

18      Q.   Is it not a reference to suspected fines from

19 the Department of Insurance?

20      A.   Potentially, sure.

21      Q.   I would like to talk about acknowledgments

22 again, Ms. Berkel.  Not the numbers issue which we have

23 already talked about and will again in the future, but

24 about your position that the 1-866 number constitutes --

25 maintenance of that number constitutes an alternative
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 1 method of acknowledgment, right?

 2      A.   The 1-866?

 3      Q.   Number constitutes an alternative method of

 4 compliance with the acknowledgment statute?

 5      A.   I'm sorry.  I am confused by the 1-866.

 6      Q.   The 866 number, it is your position that is an

 7 alternative method of complying with the 10133.66(c)?

 8      THE COURT:  866 means you don't have to pay for the

 9 call, right?

10      THE WITNESS:  Yes.

11 BY MR. STRUMWASSER:

12      Q.   Were you aware that the toll free number that

13 you have been citing is an 866 rather than an 800

14 number?

15      A.   I think of numbers from an accounting point of

16 view.  I don't leap to phone numbers.

17      Q.   How long have you known that PacifiCare had a

18 toll-free number?

19      A.   I have been a member of PacifiCare HMO since

20 1993.  So I was at least aware of the number on the back

21 of my member I.D. card.

22      Q.   Is that the same number that is on the back of

23 a member I.D. card?

24      A.   They are different.

25      Q.   But you knew back well before 2007 that there
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 1 was a toll-free number to call for PHLIC?

 2      A.   Yes, I did.

 3      Q.   And you testified that the provider would know

 4 about this number from a back of a member I.D. card,

 5 right?

 6      A.   Yes.

 7      Q.   Let me show you Exhibit 5135, which has been

 8 previously marked.

 9      MR. STRUMWASSER:  This is in evidence, right?

10      THE COURT:  Some things are not in evidence yet

11 because we haven't gotten through them.

12      MR. KENT:  We were going to do that at the end of

13 Mr. Sing's testimony.

14      THE COURT:  But you do agree that it is the back of

15 a card right?

16      MR. STRUMWASSER:  There is no dispute about that.

17 BY MR. STRUMWASSER:

18      Q.   This is the front and the back of a PacifiCare

19 member I.D. card, right?

20      A.   Yes.

21      Q.   Can you tell whether that is PHLIC or PCC or

22 something else?

23      A.   Well, Signature Elite does not refer to HMO as

24 far as I can remember.  So it is a PPO or ASO I.D., I

25 believe.
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 1      Q.   Ms. Rosen reminds me the right-hand image

 2 notice providers the last line under it, PacifiCare life

 3 and Health Insurance Company?

 4      THE COURT:  See this little line right here?

 5      THE WITNESS:  Barely.  I see it now.  I was looking

 6 on the front of the card.

 7 BY MR. STRUMWASSER:

 8      Q.   Where on the back of this card do you see the

 9 toll-free number?

10      A.   I think that says Customer Service Department,

11 866-318 -- I can't tell if it is a --

12      THE COURT:  It might be a 6, actually.

13      THE WITNESS:  866-316-9776.

14 BY MR. STRUMWASSER:

15      Q.   In health insurance parlance what is a

16 customer?

17      A.   Well, I think our customer service answers

18 phone calls from members that have identification cards

19 as well as providers calling for eligibility and other

20 information.  A broker might even call.

21      Q.   I will represent to you that Mr. Sing in his

22 testimony identified not that number but the number

23 three lines above, 866-863-9776 as the number for a

24 provider to call regarding claims.   You don't have any

25 reason to doubt that Mr. Sing is correct about that
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 1 number, do you?

 2      MR. KENT:  That's not what he testified.

 3      MR. STRUMWASSER:  That is exactly what he

 4 testified.

 5      MR. KENT:  It was much more robust than that.

 6 BY MR. STRUMWASSER:

 7      Q.   The next in front of that reads,

 8 "Non-emergency.  To avoid additional expense obtain

 9 pre-authorization three days before receiving specified

10 services by calling" that 866-863 number.

11                Can you tell me where, anywhere on 5135 a

12 provider is told that that or any other number is the

13 number to call to determine whether a claim has been

14 received?

15      A.   Nowhere on the card does it say please call

16 this number if you want to know your claim is received.

17 It is not on here.

18      Q.   In fact, that 866 number appears in the

19 context of telling a member to call that number to

20 obtain pre-authorization before receiving specified

21 services, right?

22      A.   It is standard industry practice.  The first

23 thing that happens when you walk in the physician's

24 office is they make a copy of your I.D. card, both the

25 front and the back.  So generally the phone calls for
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 1 services are received from the physicians office staff

 2 for pre-authorization.

 3      MR. STRUMWASSER:  Can I have the question read

 4 back.

 5                (Question read.)

 6      MR. VELKEI:  The question has been answered.

 7      THE COURT:  Well, not directly.

 8      MR. STRUMWASSER:  Did I get an answer?

 9      THE COURT:  This is not a very good question from

10 me but it appears that the material on the back of the

11 card is directed toward the member.

12                However, my experience is also that the

13 doctor takes both sides and is the one that makes the

14 call for pre-authorization.  But it does seem to be

15 directed to the member on this card.  Do you disagree

16 with that?

17      THE WITNESS:  I agree that the member is encouraged

18 also to obtain pre-authorization.

19 BY MR. STRUMWASSER:

20      Q.   Where on this card is the provider encouraged

21 to use any of these numbers to get acknowledgment of a

22 claim?

23      A.   It is not on the back of the card.

24      Q.   You also said the number was available on a

25 website, on the website for PacifiCare, right?
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 1      A.   Yes.

 2      Q.   Let's take a look at 5241 marked for

 3 identification.

 4      THE COURT:  This is probably also not in evidence.

 5 It was part of Mr. Sing's testimony but I believe that

 6 this is a screen shot from the computer; is that right?

 7      MR. GEE:  I believe so, Your Honor.

 8 BY MR. STRUMWASSER:

 9      Q.   My first question to you, Ms. Berkel, is do

10 you see the 866-863 number anywhere?

11      A.   I see the 863-9776 number listed under Elite.

12      Q.   It is the second to last number, right?

13      A.   It is.

14      Q.   Is there anything in the text between the

15 bullet and the number likely to tell someone who does

16 not otherwise know it that that is the number to call

17 for acknowledgment of claims if you are a provider?

18      A.   Well, when you see the words "claims

19 eligibility," I would expect office staff to know that

20 they could ask any question about a claim at that 800

21 number.

22      Q.   Is an inquiry "Did you receive my claim?" a

23 question of claim eligibility?

24      A.   It is one of the many questions that we can

25 answer in our customer service.
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 1      Q.   That isn't my question, Ms. Berkel.  My

 2 question is "Did you receive my claim?" a question of

 3 claim eligibility.

 4      A.   No.

 5      Q.   Is there anything on 5241 that you believe

 6 informs a provider who doesn't otherwise know it that he

 7 or she can verify that a claim has been received by

 8 calling any one of these numbers?

 9      A.   I think it is reasonable to is assume that a

10 provider who has made it to the portal and is looking at

11 this for a phone number and wants to know if a claim was

12 received would try one of these numbers to get the

13 answer.  I think that is completely reasonable.

14      Q.   Is that a "no" to my question.

15      A.   I suspect it is.

16      MR. VELKEI:  I am not sure it is claims eligibility

17 and benefits.  It may be claims, eligibility and

18 benefits.

19      MR. STRUMWASSER:  That's just because they forgot

20 the comma there?

21      MR. VELKEI:  I am just attesting to your conclusion

22 that it means claims eligibility.  I don't know claims

23 eligibility means, and benefits.

24 BY MR. STRUMWASSER:

25      Q.   What does claims eligibility mean in this
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 1 industry?

 2      A.   So a provider in determining whether or not

 3 they should expect payment from an insurance company

 4 will call and confirm that the member is still eligible.

 5 I would just point out that the second bullet uses a

 6 comma between those two words.  So I would agree with

 7 Mr. Velkei that that is entirely possible.

 8      Q.   So then the 800-542 number is intended to be

 9 the number to call for eligibility is that what you are

10 saying?

11      THE COURT:  It is a different product.

12      THE WITNESS:  I am just saying perhaps we missed a

13 comma on the portal.  That's all.

14 BY MR. STRUMWASSER:

15      Q.   Do you have 5252 there?

16      A.   I do.

17      Q.   You have testified that there were over

18 133,000 provider calls related to PPO during the 2007

19 market conduct period?

20      A.   My answer was yes.  And when I testified to

21 that bullet, I highlighted to the Court that that was

22 all of PacifiCare not just PHLIC.

23      Q.   Is it not true that it is also all claims

24 inquiries?

25      A.   Yes.
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 1      Q.   So that would include somebody calling in with

 2 saying when is my claim going to be paid?

 3      A.   Yes.

 4      Q.   It is asking how come I only got so much

 5 money?

 6      A.   Yes.

 7      Q.   It would include why was my claim only

 8 partially paid?

 9      A.   It would.

10      Q.   It would include how did you calculate the

11 deductible?

12      A.   Yes.

13      Q.   And, Ms. Berkel, how many of those 133,000

14 claims were calls asking to determine whether the claim

15 was received?

16      A.   We don't track that as a reason for the phone

17 call.  I included that on this slide just to highlight

18 that providers know how to reach us.

19      Q.   But sitting here today you have no evidence

20 that even a single one of those 133,000 calls was a

21 provider reaching you for the purpose of determining

22 whether or not a claim was received?

23      A.   That's correct.  And that really wasn't what I

24 was intending you to interpret from that.  It was simply

25 people know how to reach us.
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 1      Q.   Is it your testimony that PacificCare's

 2 maintenance of this toll-free number constitutes

 3 compliance with Insurance Code Section 10133.66(c)?

 4      A.   It is.

 5      Q.   So is it PacificCare's position that as long

 6 PacifiCare maintains an 800 number, it is impossible to

 7 -- it is your testimony that as long as an insurer

 8 maintains an 800 number such as you described, it is

 9 impossible for that insurer to violate the law regarding

10 acknowledgment of claims?

11      A.   Well, I am not an attorney, but my reading

12 from page 19 would say that as long as the 800 number

13 can tell a provider in 15 days that the claim had been

14 received, that the 800 number would mean we would be in

15 compliance.

16      Q.   Let's say we have a provider.  Let's call him

17 Dr. Welby.  He submits a PHLIC PPO claim on October 1,

18 2006.  Are you with me?

19      A.   Yes.

20      Q.   On October 14, the 14th calender day, he calls

21 the 800 number.  And Dr. Welby asks whether his claim

22 was received.  Okay?

23      A.   Yes.

24      Q.   And is it PacificCare's contention that the

25 claim has been timely acknowledged?



8025

 1      A.   At the time the customer service person

 2 answers his question?

 3      Q.   Yes.

 4      A.   Yes.

 5      Q.   A second hypothetical.  Dr. Welby submits the

 6 claim still on October 1st and he calls the number not

 7 on October 14th, but on October 30th, which we can agree

 8 is more than 30 working days, and asks did you get my

 9 claim and is told yes, we got it.  Is it PacificCare's

10 contention that that claim was timely acknowledged?

11      A.   Yes.

12      Q.   Third hypothetical.  Dr. Welby submits a claim

13 on October 1st.  Never calls the 866 number.  Is it

14 PacificCare's contention that the claim has been timely

15 acknowledged?

16      A.   Yes.

17      Q.   Another hypothetical.  Dr. Welby submits his

18 claim on October 1st.  PacifiCare receives the claim on

19 October 5 but the claim is lost in the mailroom or gets

20 coded incorrectly or gets misrouted.  Are you with me?

21      A.   I am.

22      Q.   Dr. Welby calls the 866 number on October 14th

23 and the representative tells Dr. Welby that there are no

24 records of his claim.  Are you still with me?

25      A.   I am.
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 1      Q.   Is it PacificCare's contention that that claim

 2 has been timely acknowledged?

 3      A.   The claim hasn't been acknowledged because

 4 PHLIC doesn't have it, right.

 5      Q.   It is still not in the claim engine, right, it

 6 is lost some place?  Some place on the Cypress campus.

 7      A.   The customer service representative doesn't

 8 see it?

 9      Q.   Yep.  So has the claim been acknowledged?

10      A.   It has not.

11      Q.   Has it been received?

12      A.   Yes, it has been received.

13      Q.   One more hypothetical.  October 1st, the claim

14 is mailed by Dr. Welby and it is received on

15 October 4th, but it turns out that Dr. Welby is a very

16 fussy doctor and he calls on October 3rd and is told we

17 don't have any record of it.  Has that claim been

18 acknowledged?

19      A.   No.

20      Q.   If Dr. Welby is encouraged and says thank you

21 very much and hangs up, and it is received on

22 October 4th and Dr. Welby never calls back, has that

23 claim been acknowledged?

24      A.   Yes.

25      Q.   Dr. Welby submits his claim on October 1st.
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 1 PHLIC receives it on October 5.  The claim gets lost in

 2 the mailroom, gets miscoded and Dr. Welby never calls.

 3 Is it your contention that the time that the claim was

 4 timely acknowledged?

 5      A.   So in this scenario it is never found?

 6      Q.   Yes, or let's just say it wasn't found in the

 7 first 15 working days and it wasn't processed in the

 8 first 15 working days.

 9      A.   Okay.  So it is found and it wasn't processed

10 in 15 working days?

11      Q.   That's correct.

12      A.   Yes, it is acknowledged by the presence in the

13 system, and the ability to answer the question when the

14 doctors calls.

15      Q.   Had the doctor called before November 1st, you

16 wouldn't have been able to answer the question, right?

17      A.   I thought you said he called on the 3rd.

18      Q.   No, I'm sorry.  I'm afraid my hypotheticals

19 are blending together.  October 1st, Dr. Welby

20 submits --

21      A.   Mails his claim.

22      Q.   Let's just assume that he has an over-achiever

23 mailman and it gets to PacifiCare on October 1st.  And

24 it is lost in the mailroom until November 1st.  On

25 November 1st it is entered into the system.  Okay?
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 1      A.   Yes.

 2      Q.   And Dr. Welby never calls.  Was that claim

 3 timely acknowledged?

 4      A.   No.

 5      Q.   You also testified about a web portal that

 6 providers can access to verify if a claim has been

 7 received, right?

 8      A.   Well, we establish the portal to provide them

 9 with claim payment information.  It precedes the

10 January 1st, 2006 requirements.

11      Q.   So is it your testimony that there is nothing

12 on the web that satisfies the acknowledgments

13 requirements?

14      A.   If a claim has been adjudicated, it will show

15 up in the portal for PHLIC.

16      Q.   But if it has not -- in other words, receipt

17 of the claim is not even recorded over the web portal,

18 right?  It is not even accessible on the web portal,

19 right?

20      A.   For PHLIC the claim needs to be through the

21 adjudication process.

22      Q.   So that is a yes, right?

23      A.   Yes.

24      Q.   So if Dr. Welby submits a claim that is

25 received on October 1st, and on October 31st the claim
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 1 has not yet been adjudicated but has been received, and

 2 Dr. Welby goes on the website, he'll not find his claim,

 3 right?

 4      A.   Not for PHLIC he won't.

 5      Q.   Now, in order for any provider to use the web

 6 site, he or she has to have a login or password, right?

 7      A.   For PHLIC, yes.

 8      Q.   PHLIC only gives passwords and logins to

 9 participating providers, right?

10      A.   Yes, and 80 percent of PHLIC claims are with

11 participating providers.

12      Q.   So a provider who is not a participating

13 provider, cannot find out anything about a claim that he

14 or she has submitted from the PHLIC web portal?

15      A.   That's right.

16      Q.   So a claim that is in claims exchange cannot

17 be located on the web portal, right?

18      A.   That is right.

19      Q.   A claim that has gone through claims exchange

20 and is currently at the time you are at the terminal in

21 RIMS, it can't be located in web portal, either, right?

22 Claims entered claims exchange on their way to RIMS,

23 right?

24      A.   Yes.

25      Q.   We have already established if it is in claims
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 1 exchange, it is not acceptable through the portal,

 2 right?

 3      A.   Right.

 4      Q.   So would you agree that the web portal

 5 availability for an unadjudicated claim does not

 6 constitute compliance with 10133.66(c), right?

 7      A.   I would, but I would also point out that the

 8 customer service number can answer the question for

 9 claims in the claims exchange.

10      MR. STRUMWASSER:  This is a good place for us to

11 break today, Your .

12                (The proceedings adjourned at 3:50 p.m.)

13                         --oOo--
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 1 OAKLAND, CALIFORNIA; WEDNESDAY, JUNE 16, 2010; 9:05 A.M.;

 2 DEPARTMENT A; ELIHU HARRIS STATE BUILDING; 1515 CLAY STREET;

 3 RUTH S. ASTLE, ADMINISTRATIVE LAW JUDGE

 4                            -oOo-

 5           THE COURT:  Okay.  Are you ready?

 6           MR. STRUMWASSER:  Ready, your Honor.

 7           THE COURT:  All right.  This is on the record.  .

 8           This is before the Insurance Commissioner of the

 9 State of California in the matter of PacifiCare Health and

10 Life Insurance Company.

11           This is OAH case number 2009061395, agency number

12 UPA 200700004.

13           Today's date is the sixteenth of June, 2010.

14           Counsel are present.  I was waiting for a

15 respondent.

16           MR. KENT:  We're expecting Marilyn Drysch will be

17 here.

18           THE COURT:  That's D-r-y-s-c-h?

19           MR. KENT:  Exactly.

20           THE COURT:  All right.  And we're cross examining

21 Ms. Berkel.  So go ahead.

22           MR. STRUMWASSER:  Thank you, your Honor.

23                         SUE BERKEL,

24 resumed the stand and testified further as follows:

25                CROSS EXAMINATION (CONTINUED)
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 1      Q.   Good morning, Ms. Berkel.

 2      A.   Good morning.

 3      Q.   I want to talk to you about the CTN issue, if I

 4 may.  You testified that United was surprised to receive a

 5 180-day cancellation notice from the CTN network from Blue

 6 Shield; is that right?

 7      A.   Yes.

 8      Q.   Now, United wasn't surprised to learn there was a

 9 180-day cancellation clause in the contract; right?

10      A.   Right.

11      Q.   And, in fact, there were discussions within the

12 United and PacifiCare management in 2005 about the

13 possibility of getting a 180-day notice from Blue Shield;

14 right?

15      A.   I never participated in any of those discussions.

16 I believe that they would have occurred but I -- I was not a

17 party to that.

18      Q.   Isn't it true, Ms. Berkel, that, in fact,

19 PacifiCare expected the antitrust division of the Department

20 of Justice to require that United get off of the CTN network

21 within six months?

22      A.   I don't know that at all, no.

23      Q.   Okay.  You're unaware that Ms. McFann testified to

24 that effect?

25      A.   I wasn't here the day that she gave that
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 1 testimony.  I was here for some of them but I don't remember

 2 that at all.

 3      Q.   Isn't it true that one of United's objectives in

 4 acquiring PacifiCare was to acquire PacifiCare's provider

 5 network?

 6      A.   It was.

 7      Q.   Now, you testified Tuesday that you determined

 8 after re-contracting was done, that the resulting rates were

 9 disadvantageous as compared to the market rates for

10 providers, right?  Among the gap, what you call the gap

11 providers?

12      A.   I testified that when you looked at the rates

13 United needed to pay, they were higher than what PacifiCare

14 needed to pay.

15      Q.   And it is true, in fact, that PacifiCare's

16 providers and provider contracts were available to United at

17 the time of the acquisition; right?

18      A.   Many of them allowed for the contract to be used

19 by affiliates.

20      Q.   So there, for the vast majority, there was no need

21 to re-contract with them in order for the United patient

22 base to have access to those providers; right?

23      A.   Only to the extent that we had providers terminate

24 their PacifiCare contract because of the acquisition.

25      Q.   Setting those folks aside, the folks who didn't
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 1 terminate, were available on day one, and you didn't have to

 2 re-contract with those in order for the United patients to

 3 see those doctors.

 4      A.   If the contract allowed for it, yes.

 5      Q.   And, in fact, the going imposition of United was

 6 that Pacific -- PacifiCare's rates were within a couple of

 7 percentage points of market leading rates in the California

 8 market; right?

 9      A.   I guess.  I don't know that that was the analysis

10 that had been done.

11      Q.   You just don't know one way or the other?

12      A.   You know, it wasn't asked to focus in on these

13 kinds of activities so in the fall of 2005 I had nothing to

14 do with any of these network management discussions.

15      Q.   Right.

16                Were you here when Ms. McFann testified

17 regarding various letters and phone scripts that were being

18 used for PacifiCare providers encouraging them to

19 re-contract with United?

20      A.   I do remember some conversation about that, yes.

21      Q.   Okay.

22                Now, you testified on June 8 that United was

23 disadvantaged in re-contracting with CTN providers because

24 you were prohibited from knowing the rates that the

25 providers were getting under their CTN contracts; right?
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 1      A.   Yes.

 2      Q.   Ms. Berkel, isn't it true that your negotiators

 3 never know or were never supposed to know how much their

 4 competitors were charging or were paying rather?

 5      A.   You know, Mr. Strumwasser, I don't live or work in

 6 that space.  I would expect them to have information as best

 7 as they can glean it from all of the sources that are

 8 available to us.  So our consulting houses, Hewitt, A-on,

 9 Mercer, make lots of public documents about competitive

10 rates for their employer groups that they represent and we

11 use every source available to us to get the lowest price.

12      Q.   That's right.  And those are all aggregate

13 statistics, right?  They tell you what the market generally

14 looks like, what doctors of this specialty in this region

15 are typically getting; right?

16      A.   Well, they blind the competitors but you can glean

17 who they are talking about.

18      Q.   Right.  But it's aggregate data; right?

19      A.   You know, I don't -- what I have seen is as CFO,

20 yes, is aggregate.  I have no idea what might be underneath

21 that.

22      Q.   But I'm asking, you testified that PacifiCare was

23 at a -- excuse me -- that United was at a disadvantage in

24 the early 2006 re-contracting because it didn't know that --

25 how much CTN had been paying the -- the CTN providers and
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 1 I'm asking you whether you have any information to suggest

 2 that United would ever know how much a provider is

 3 approaching to contract with is paid by a specific provider

 4 is paid by a PacifiCare?

 5      A.   So let me give you an example.  And, um, you know,

 6 I can't tell you how problematic this is, but as a carrier

 7 sometimes we are secondary insurance coverage.  So we use

 8 information from a primary EOB to look at our competitor's

 9 rates.  And so I don't know how frequently, but I believe we

10 do everything we can to understand what the market is

11 paying, including that process.  And so if you have enough

12 EOB information for a particular provider, you might be able

13 to understand close to baseline that provider's being paid.

14      Q.   And, in fact, that's -- that has been a major

15 initiative of United in recent years to reverse engineer

16 EOBs in order to infer how much other carriers are paying

17 specific providers; right?

18           MR. VELKEI:  Your Honor, that is irrelevant.

19 Lacks foundation.

20           THE COURT:  What is the relevancy?

21           MR. STRUMWASSER:  The witness testified that they

22 were at a disadvantage that that things that, bad things

23 that happened afterwards were because they didn't know the

24 CTN rates for CTN providers.  And the relevance is that that

25 was exactly the situation they would have had with every
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 1 provider that they are approaching for the first time in a

 2 market.

 3           MR. VELKEI:  Your Honor, if I may.  The CTN rates,

 4 we knew the CTN rates because we were paying those rates in

 5 claims handling for United.  This is a very different

 6 situation.  So on the DOJ order prohibited that the United

 7 folks who knew those rates were participating in the

 8 contract negotiations.  We're now getting into United's

 9 practices generally in reverse engineering what their

10 competitors' rates are.  I think it's pretty far afield.

11           THE COURT:  All right.  Well, I'll allow you to do

12 it for a few seconds but let's move on.

13 BY MR. STRUMWASSER:

14      Q.   So, in fact, United has a major program these days

15 to reverse engineer provider rates from EOBs; right?

16      A.   I'm aware that we do that work, yes.

17      Q.   You weren't doing that work in '05 or '06; were

18 you?

19      A.   PacifiCare was doing the same work, yes.

20      Q.   United wasn't; was it?

21      A.   I have no idea.

22      Q.   Okay.

23           MR. KENT:  Excuse me, your Honor.  Let the record

24 reflect Ms. Drysch is now here. (9:15 a.m.)

25           THE COURT:  Oh, thank you.
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 1 BY MR. STRUMWASSER:

 2      Q.   And, in fact, your staff was instructed not to --

 3 is instructed not to ask providers how much they get from

 4 specific other carriers; aren't it?

 5      A.   I don't know.

 6      Q.   Now, with regard to the adverse reaction that you

 7 testified the providers had, that is, that some providers

 8 getting a proposed contract were distressed that they

 9 didn't, that it had lower rates than the CTN rates; that was

10 your testimony, right?

11      A.   Yes.

12      Q.   Did the materials that were sent to the provider

13 with the contract proposal say, "Please be advised that we

14 are prohibited by law from knowing what the CT -- what rates

15 you were getting under the CTN so don't, if you make a

16 comparison to that, please know that we can't".  Did you say

17 anything like that at all in those materials?

18      A.   I don't know.

19      Q.   Now, Ms. Berkel, is it your testimony that the

20 transition from the CTN network was the cause of some or all

21 of the acts that the Department has charged in this case

22 violated the law?

23      A.   No.  That's not my testimony.

24      Q.   And, in fact, the problems you had with the CTN

25 transition had nothing to do with the DocDNA problem, for
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 1 example; right?

 2      A.   Right.

 3      Q.   It had nothing to do with the failure to print

 4 acknowledgment letters; right?

 5      A.   We're not required to send provider acknowledgment

 6 letters.

 7      Q.   The problem that you had with the CTN network had

 8 -- had nothing to do with the failure to print

 9 acknowledgment letters; did it?

10      A.   We failed to print member acknowledgment letters

11 and that was not related to the CTN transition.

12      Q.   Would you agree that the required -- that the

13 absence of required notices in the EOBs had nothing to do

14 with the CTN issue?

15      A.   Yes.  And the EOBs were corrected prior to the CTN

16 transition.

17      Q.   Would you agree that the lost COCCs, the COCCs

18 that were faxed to PacifiCare and were not able -- the

19 company was not able to access, that had nothing to do with

20 the CTN network; correct?

21      A.   True.

22      Q.   Now, you testified that your objective in moving

23 providers to the United contracts was "keeping the costs of

24 health care for a million people who live in California as

25 low as possible.  That was our objective".  Do you remember
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 1 that testimony?

 2      A.   I do.

 3      Q.   Ms. Berkel, none of those million people were

 4 PacifiCare members; were they?

 5      A.   No.  But they are absolutely important to how our

 6 brokers and employers view us as a carrier in health care.

 7 So while they're not PLHIC members, they are our members in

 8 United.

 9      Q.   And to your credit, you acknowledge on slide two

10 of Exhibit 5252 that by definition United's pursuit of CTN

11 providers had nominal impact on PLHIC, right?  Do you want

12 to take a look at 5252?

13           THE COURT:  Do you have it there?

14           THE WITNESS:  I do.  A lot of paper up here.

15           THE COURT:  I know.  I just sort mine out.

16           THE WITNESS:  Yes.

17 BY MR. STRUMWASSER:

18      Q.   But, of course, there's nothing by definition that

19 guarantees only a nominal impact on PLHIC if, for example,

20 United induced PLHIC network providers to switch to the --

21 to a United contract, then misloaded the provider data,

22 corrupting the RIMS database causing the providers' PLHIC

23 claims to be mispaid.

24           MR. VELKEI:  Objection.  Vague.

25           THE COURT:  Did you understand the question?
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 1           THE WITNESS:  I do not.

 2           THE COURT:  You have to repeat it.  It was a

 3 little long.

 4           MR. STRUMWASSER:  Okay.

 5      Q.   So if the -- if a provider on a PLHIC network

 6 switched to United paper -- with me so far?

 7      A.   I am.

 8      Q.   And then United misloaded the data on the provider

 9 into an NDB -- are you with me so far?

10      A.   Yes.  Thank you.

11      Q.   And then sent incorrect data down over EPDE to

12 RIMS corrupting the RIMS database; are you still with me?

13      A.   Yes.

14      Q.   That would not cause a nominal impact on PLHIC

15 members; would it?

16      A.   It depends.  That provider may not be seeing any

17 PLHIC members.

18      Q.   And my -- I missed the other piece of this.  And

19 assuming that it then caused a PLHIC member's claim to be

20 mispaid, it would not have a nominal effect on that PLHIC

21 member; right?

22      A.   Well, I think that the difference between the

23 provider's actual contract and what the contract information

24 it was priced from could be measured, and then we could

25 decide was the provider overpaid or underpaid and we could
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 1 evaluate nominal.

 2      Q.   While we have 5252 out, I'm going to step up to

 3 the easel and review the numbers there with you, if I may.

 4           We see on 5252 that the -- that the PacifiCare

 5 network had 38,000 providers as of 1/1/06.  38,000 who

 6 overlapped with the CTN network; right?

 7      A.   Yes.

 8      Q.   And the PacifiCare network, which I'm going to now

 9 abbreviate PC because I've already done it wrong once on

10 here, had another unique 3,200 physician providers; right?

11      A.   Yes.

12      Q.   And that meant these were 3,200 docs who were in

13 the PacifiCare network and not CTN; right?

14      A.   Yes.

15      Q.   Okay.  So, and that's also 1/1/06.  So as of

16 1/1/06, there were 41,200 total physicians in the PacifiCare

17 network; right?

18      A.   Yes.

19      Q.   And then we know that from Exhibit 5252, slide

20 two, that we have gap/added 9,000 providers.  Excuse me.

21 Nine thousand physicians; right?

22      A.   Yes.

23      Q.   Resulting in a network on 12/31/06 of 50,200;

24 right?

25      A.   That's true.
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 1      Q.   Okay.  So at the beginning of '06 PacifiCare had

 2 41,200.  It adds 9,000.  And at the end of '06 it's got

 3 50,200; right?

 4      A.   Yes.

 5      Q.   See anything suspicious about those numbers?

 6      A.   I don't.

 7      Q.   Did anybody die in 2006?

 8           MR. VELKEI:  Objection.

 9           THE COURT:  I mean anybody, lots of people died in

10 2006.

11 BY MR. STRUMWASSER:

12      Q.   Did any of these providers, these 41,200 died.  We

13 assume somebody would have died or retired or cancelled a

14 contract or didn't cancel.  Some of these folks would have

15 dropped out in the course of 2006; right?

16      A.   Providers die.  Providers terminate.

17      Q.   I'm not blaming for their dying.  I just want to

18 make sure.

19      A.   Perhaps it would be better if this like said "net

20 gap and added".

21      Q.   In fact, this 9,000 number, this isn't a measured

22 or counted number, is it?  It is just a number that was put

23 in here to make the table appear to balance; right?

24      A.   I think that Elena McFann could help us all

25 understand.  When I look at numbers and I see three zeros at
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 1 the end, it's representing an approximate.  And the entire

 2 slide is meant to illustrate what happened over time in a

 3 simple manner so that people can understand it.  It's not

 4 implying a level precision that accounts for each physician

 5 that passed away in 2006.

 6      Q.   And it employs two zeros as precision; right?

 7      A.   Sure.

 8      Q.   Ms. McFann was the source of this information?

 9      A.   Yes.

10      Q.   And is that the only basis that you have sitting

11 here today for the representation that PacifiCare -- excuse

12 me -- that United added 9,000 physicians to the PacifiCare

13 network in '06?

14           MR. VELKEI:  Are you meaning Ms. McFann?

15 BY MR. STRUMWASSER:

16      Q.   Yeah.

17      A.   Yes.

18      Q.   And, by the way, the same exact numbers can be,

19 not the same numbers obviously, but the exact same rate that

20 can be done for the first row, the hospitals.  You started

21 with 285 and 20, which is 305.  You've ended with 326 and so

22 you've now added 21 hospitals, right?

23      A.   Hospitals don't die so --

24      Q.   Yeah, they don't die, do they?  But they drop out

25 of the network; right?
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 1      A.   It's pretty rare.  I guess I would add,

 2 Mr. Strumwasser, on page three in the 15 months that ended

 3 March, it appears that 9,461 physicians' contracts were

 4 received in this report that accumulates such information.

 5 So, again, it shows that we're, you know, rounding here.

 6      Q.   These are supposed to be gap physicians, right?

 7           MR. VELKEI:  These being the 9,000?

 8           MR. STRUMWASSER:  Yeah.

 9      Q.   Well, actually that's not right.  These are gap

10 and added, right?

11      A.   Yes.

12      Q.   Yeah.

13           So, Ms. Berkel, isn't it true that, in fact, that

14 gap physicians consisted of less than 8,000?

15      A.   The gap physicians, yes, are the, again, the

16 difference between the 46 hundred thousand and the 38,000,

17 all approximated at the beginning of the period.  That is

18 about 8,000, yes.

19      Q.   And, Ms. Berkel, isn't it true that about half of

20 those physicians had not seen any United patients in the

21 preceding year?

22      A.   I don't know.

23           MR. STRUMWASSER:  Our next in order.

24           THE COURT:  Okay.  I might be able to actually

25 tell you.
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 1           MR. VELKEI:  628.

 2           THE COURT:  Yes.  628.

 3           MR. VELKEI:  Thanks.

 4           MR. STRUMWASSER:  I would like to have marked as

 5 our next in order an e-mail and attachment.  And I have an

 6 explanation, Ms. Berkel, to tender.  These are not

 7 consecutive Bates number between the e-mail and the

 8 attachment.

 9           As your Honor can see, there are voluminous

10 attachments.  There are voluminous attachments to this.  And

11 so it is our understanding that this is the attachment, but

12 I am happy to remove the e-mail and just use the -- the

13 attachment as the exhibit if that is problematic for

14 anybody.

15           THE COURT:  All right.  Do you want to look at it

16 for a minute?  I'm going to mark as 628 an e-mail attachment

17 with top date of October 2, 2008.  Also it has a

18 confidential designation.

19           (Exhibit 628 marked for identification.)

20           MR. VELKEI:  We would want to leave it on there

21 for Bates numbers 191965 through 67.  The cover memo I think

22 is okay to remove.

23           THE COURT:  Okay.  Do you have any objection to

24 that part being kept confidential?

25           MR. STRUMWASSER:  No, your Honor.



8053

 1           THE COURT:  All right.

 2           MR. VELKEI:  Your Honor, and Mr. Kent has raised a

 3 question about whether the documents go together so we'll

 4 get this squared away at the lunch break.

 5           MR. STRUMWASSER:  How about this?  Why don't we

 6 mark the two separately and we can leave it up to the

 7 testimony about whether or not they go together and what the

 8 meaning of them is.

 9           MR. VELKEI:  In fact, I got a date at the bottom

10 of the second one which is February 13, 2006 which is two

11 years before the -- over two years before this cover memo.

12           MR. STRUMWASSER:  I understand.  If you look at

13 attachments there is this is an attachment that is titled

14 what this attachment is.

15           MR. VELKEI:  Let's mark them separately.  I think

16 that is a good proposal.  So --

17           THE COURT:  So 628 is the e-mail.  And it's dated

18 October 2, 2008.  And so -- and it's not confidential.

19           629 is this fax to refute Blue Shield document.

20 629 is considered confidential.  And that's been agreed on.

21 And so that will not be removed.  And it's unclear whether

22 they relate to one another or not.  We'll find out I'm sure.

23           (Exhibit 629 marked for identification.)

24 BY MR. STRUMWASSER:

25      Q.   Do you recognize 628, the cover e-mail, Ms.
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 1 Berkel?

 2      A.   I do.

 3      Q.   And do you recognize 629, the facts to refute

 4 document?

 5           MR. VELKEI:  If we could just make sure the

 6 witness has had an opportunity to look through 629, since

 7 it's a little longer.

 8           MR. STRUMWASSER:  I got the high sign from her.

 9           THE WITNESS:  I haven't read 629.

10           MR. VELKEI:  I would ask that the witness be given

11 an opportunity to read it.

12           MR. STRUMWASSER:  Sure.  She indicated she was

13 ready but I'm happy to give her more time.

14      Q.   Ready?

15      A.   I am.

16      Q.   Ms. Berkel is 629, well, first of all, I believe

17 you testified that you've seen 628 and have you seen 629

18 before?

19      A.   I have.

20      Q.   Is 629, in fact, the attachment to 628?

21      A.   It's one of them, yes.

22      Q.   Now, on page 1966, second page of 629, we have a

23 heading "Physician Access" and below that "BSCA Claim".  And

24 then after that the heading "the Facts"; do you see that?

25      A.   I do.
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 1      Q.   And the third bullet says "Of the approximately

 2 4,000 specialty physicians in the Blue Shield of California

 3 and CTN networks that are not in the combined

 4 UnitedHealthcare and Pacific network, over half have not

 5 been visited by any UnitedHealthCare enrollee in the past

 6 year".  Do you see that?

 7      A.   I do.

 8      Q.   And then further down on the same page we have

 9 another BSCA claim and another of the facts, and the second

10 bullet "Of the approximately 4,000 primary care physicians

11 in the Blue Shield of California and CTN network that are

12 not in the combined UnitedHealthcare and PacifiCare network,

13 over half have not been visited by any UnitedHealthcare

14 enrollee in the last year"; do you see that?

15      A.   I do.

16      Q.   So the nominal gap here is 4,000 plus 4,000 equals

17 8,000, right?

18      A.   It would appear that way to me.  I'm not the

19 person who prepared that slide.

20      Q.   Now, there's something else intriguing about these

21 figures.  Do you remember my asking you on Tuesday about

22 your March 20, 2007 draft e-mail to Ms. Rosen that was

23 marked as 622 regarding the number of gap physicians.  And

24 in the draft you had said that "of the 9,000 new contracts,

25 more than half were CTN providers missing from the PLHIC
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 1 network".  Do you remember that -- that question?

 2      A.   Yes, I do.

 3      Q.   And we talked about how that was replaced with

 4 just 9,000, the reference to more than half was dropped; do

 5 you recall that?

 6      A.   Yes.

 7      Q.   And now that you see Exhibit 629, would you agree

 8 that it is likely that what you were recognizing in your

 9 draft of 622, was only about half of the non-PacifiCare CTN

10 providers were actually seeing members?

11      A.   How I wrote that draft, I don't remember.  This

12 document, I know I have taken this document in the context

13 of becoming involved in operations.  I don't remember

14 understanding this in 2006.  I wasn't focused on CTN until

15 the summer of 2007.  Until -- in the detail way that my

16 e-mails reflect.

17      Q.   Ms. Berkel, would you agree that, to the extent

18 that there was an urgent need to get CTN providers, gap

19 providers under contract to United, that the urgency really

20 only attached to those who had been seeing United members

21 during the preceding year or so?

22      A.   Well, I want to -- no, because our business

23 changes.  It changes substantially on January 1.  New

24 employer groups come on all throughout the year.  And we're

25 continually pitching our business, answering requests for
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 1 proposal, to sell new business.  And the process renew

 2 business sales says "Tell me who you're seeing and are they

 3 in our network?"  That is a standard practice when making

 4 large employer group quotes.  How much of their current

 5 providers is under their current carrier do we have in the

 6 network?  So I think that we're driving toward an urgency of

 7 having the same network so that the processes as we quote

 8 our business can continue to be based on the same network

 9 that we were quoting in 2005.  So I don't think it's -- I

10 don't think a single particular data point measuring here

11 fully reflects why we needed to do what we did.

12      Q.   But to the extent that you were going to try to

13 add providers for that purpose you just mentioned for new

14 people coming on, new employers coming on, it didn't matter

15 for that purpose whether they were a CTN, non-PacifiCare

16 provider or a provider from somewhere else.  I mean there

17 was no existing relationship that was going to be disrupted

18 by the loss of the CTN contract for that business; right?

19      A.   Can we try that one more time?

20      Q.   Sure.  You said that you do care that there was an

21 urgency, I believe is your testimony, to -- to contracting

22 with CTN providers that were not in the PacifiCare network,

23 even if they hadn't seen any PHLIC -- any United patients in

24 the preceding year.

25           And I understood you to say there wasn't any such
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 1 urgency because there was an urgency to adding providers

 2 because it could be a new member that comes in and needs

 3 that provider or it could be a new employer comes in with a

 4 group of people who want that provider.  But as to that --

 5 that increment of that -- the need to meet a new body of

 6 members that were not with United in 2005, that need to find

 7 a provider is equally met by a -- a gap physician from CTN,

 8 a doctor who had no CTN contract at all, a new doctor that

 9 moved into town.  There is nothing about a CTN gap physician

10 that is important for that need; is there?

11           MR. VELKEI:  Your Honor, that is a long long

12 question.

13           THE COURT:  Did you follow it?

14           THE WITNESS:  Well, I have a response.  I'm not

15 sure it will answer the question.

16 BY MR. STRUMWASSER:

17      Q.   Why don't we see if we can make the question

18 understandable because I realize it is long.  Let's break it

19 up.

20                The -- am I right that you are of the view

21 that there is an urgency to -- there was an urgency in 2006

22 to contract for CTN gap providers, and when I'm using the

23 word gap here as simply in the CTN network and not in the

24 PacifiCare network, that there was an urgency to contract

25 with them even if they were not then seeing -- had not been
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 1 seeing United patients?

 2      A.   Yes.  Because when we sell large ASL customers,

 3 we're generally quoting that business ten months in advance.

 4 So the business that came on January 1, 2006 would have been

 5 based on the CTN network in the spring of 2005.  And so we

 6 still have urgency so as the new business rolls on and it

 7 was in that quote that CTN was the network that those

 8 physicians would be there.  So there's two views of looking

 9 at it.  There's one, who did our numbers in 2005 half and

10 half, and who did we promise that CTN would be there when

11 they came on in 1/1/2006.

12      Q.   You're not contending here that the failure to

13 have all the CTN physicians available on 1/1/06 would have

14 put you in breach of all of those contracts; would you?

15      A.   There was a CTN network on 1/1/06.

16      Q.   On 6/24/06.  You're not saying that would have put

17 you in breach with your contracts with customers, would it?

18      A.   You know, I can't answer that question.  That's

19 not my expertise.  But we're in the service business.  If we

20 quoted somebody for 2006, expecting the network to be

21 whatever was the baseline of that quote, you know, I think

22 we're going to do everything we can to have the network in

23 place.

24      Q.   Would you agree that the person who was quoted

25 1/1/05, or 3/1/05, a proposal for United, was going to
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 1 experience many differences in the service they would get in

 2 2006 as a consequence of the merger of which the CTN network

 3 changed; it's only one?

 4      A.   I'm sorry.  I don't understand.

 5      Q.   You made a proposal in, what I say, United made a

 6 proposal March 1, '05 for a contract to begin on '06 where

 7 they give an employer; right?

 8      A.   Yes.

 9           MR. VELKEI:  Is that a hypothetical?

10 BY MR. STRUMWASSER:

11      Q.   Actually, that's true, right?  You guys would have

12 made proposals -- not you guys -- United, not you guys, but

13 United would have made proposals on 3/1/05 or in March '05

14 period for a contract that was going to start in January of

15 '06; right?

16           MR. VELKEI:  I'm just going to raise a concern.

17 Lack of foundation.  And this is now months before the

18 merger even closed.  I'm talking about United's practices.

19 I understand Ms. Berkel was trying to speak in a general

20 level of terms of what the concerns are.  But I did want to

21 raise a concern about those as an appropriate question

22 for -- particularly pre-acquisition -- for Ms. Berkel as

23 opposed to Ms. McFann or others.

24           MR. STRUMWASSER:  I have no idea what the

25 evidentiary objection is.
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 1           THE COURT:  I don't either.

 2           MR. VELKEI:  Lack of foundation.  Lack of

 3 foundation.

 4           THE COURT:  Overruled.

 5           THE WITNESS:  So, yes, that's -- that's the

 6 typical cycle as I understand it from the PacifiCare

 7 services.

 8 BY MR. STRUMWASSER:

 9      Q.   And when they, in fact, came on in January of '06

10 into United, it would have been into a combined

11 United-PacifiCare organization and all of that applied;

12 right?

13      A.   Yes.

14      Q.   Ms. Berkel, do you recall a 2006 investor

15 conference for United Health Group investors?

16           MR. VELKEI:  Vague as to time.

17           MR. STRUMWASSER:  I promise you there's only one

18 2006 investor conference.

19           THE COURT:  Well, --

20           MR. VELKEI:  That doesn't sound right but --

21           THE WITNESS:  So, um, yeah, United has a -- well,

22 not every year, but I remember that United had on-site

23 meetings with its investors, but I can't remember the month.

24 BY MR. STRUMWASSER:

25      Q.   Does December of '06 sound about right?
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 1      A.   Um, yeah, I think it could be.

 2      Q.   And you're familiar with investor conferences,

 3 right?

 4      A.   I am.

 5      Q.   They're common in the financial community?

 6      A.   Yes, they are.

 7      Q.   And at these conferences the company discloses

 8 relevant information about their businesses to investors and

 9 prospective investors; right?

10      A.   That, yes.  The purpose is to provide information

11 to the market place.

12      Q.   And these disclosures have legal significance; do

13 they not?

14      A.   Yes.

15      Q.   Investors are understood to be making investment

16 decisions based in part on those disclosures?

17      A.   Yes.

18      Q.   And companies go to considerable lengths to insure

19 that the information provided at investor conferences is

20 accurate; don't they?

21      A.   Yes.

22      Q.   And, in fact, information and materials

23 distributed at investor conferences are typically filed with

24 the Securities and Exchange Commission; aren't they?

25      A.   Well, I don't remember that.  But I stopped doing
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 1 SEC requirements in the fall of 2002 so perhaps.  I don't

 2 know.

 3           MR. STRUMWASSER:  630, your Honor.  A document

 4 entitled Investor Conference Materials dated December 19,

 5 '06.

 6           THE COURT:  All right.  Investor conference

 7 material dated December 19, 2006 is Exhibit 630.

 8           (Exhibit 630 marked for identification.)

 9           MR. VELKEI:  Mr. Strumwasser.

10           MR. STRUMWASSER:  Excuse me.  Go ahead.

11           MR. VELKEI:  I was going to say it is a lengthy

12 document.  Is there particular pieces of it that you would

13 like the witness to look at?  It might help in terms of her

14 moving through the document.

15           MR. STRUMWASSER:  I'll let her have the time to

16 pursue if she sees fit.  If she needs time, we'll take it as

17 I ask the questions.

18           Your Honor, while she's working at it, may I have

19 marked as 631 this one-page calculation (referring to

20 diagram on board)?  And, again, we'll have that reduced.

21           THE COURT:  All right.

22           (Exhibit 631 marked for identification.)

23 BY MR. STRUMWASSER:

24      Q.   Do you recognize this document, Ms. Berkel?

25      A.   I don't.
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 1      Q.   Do you recognize it as a category of documents?

 2 You've seen investor conference materials for United; have

 3 you not?

 4      A.   Um, no, not that I -- not that I'm aware of.

 5      Q.   Are you aware that this and other documents of a

 6 similar kind are available on the SEC web site?

 7           MR. VELKEI:  Lack of foundation.  Calls for

 8 speculation.

 9           THE COURT:  If she knows.  He's asking if she's

10 aware.

11           THE WITNESS:  I would expect it to be available on

12 the United web site.  If it's found on the SEC web site,

13 too, sure.

14 BY MR. STRUMWASSER:

15      Q.   Yeah.  Turn to page 54 if you would like, please.

16 And if you would like to get yourself oriented around it,

17 that is where my question is.

18      A.   I'm there.

19      Q.   Okay.  So under California conversion, you see the

20 sentence "We are pleased to have completed the development

21 of a durable, proprietary network throughout California

22 adding 16 hospitals and nearly 5,000 physicians and other

23 care professionals to our statewide network".  Do you see

24 that?

25      A.   I do.



8065

 1      Q.   And the date of this document is December 19, '06;

 2 right?

 3      A.   It is.

 4      Q.   Ms. Berkel, do you believe that to be an adequate

 5 statement?

 6      A.   Depending on when this document was actually sent

 7 to be published, perhaps it is.  I don't know.

 8      Q.   Well, let's assume that the date given by the

 9 documents, December 19, was the date it was going to be

10 published.  And I believe you testified that the investor

11 conferences, you were not surprised to hear that December

12 date for this investor conference; is that right?

13      A.   No, I wasn't.

14      Q.   Okay.  So let's assume that December 19, 2006 is

15 when it was provided at the investor conference.  Under

16 those circumstances, would you consider that this statement

17 that I just read to be a -- an accurate statement?

18      A.   Well, having prepared investor conference material

19 before, I would tell you that those documents start getting

20 written well before the date.  And it appears to me that

21 this particular document was probably handed out in a nicely

22 glossy package on December 19.  So the day that this

23 paragraph reflects might be even from October.  I don't

24 know.

25      Q.   And so, Ms. Berkel, if you had been preparing
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 1 this, and you had October data, and you knew that the

 2 investor conference was going to be December 19, would you

 3 have included a statement like that without saying as of

 4 October?

 5      A.   Um, perhaps.  You know, we're speaking to the

 6 investor community on a quarterly basis.  Those phone calls

 7 are open (800) numbers.  People can ask questions.  The

 8 transcripts from those are posted on the web site.  There is

 9 a lot of communication with Wall Street.  So caveating the

10 date of every single thing would be, you know, something

11 that I don't see in here from a -- from a theme perspective.

12 We're just providing a view at that point in time.  I don't

13 think that's unreasonable.

14      Q.   Okay.  And during 2006 you're doing a lot of

15 contracting.  You're adding to the now United network;

16 right?

17      A.   Yes.

18      Q.   So you would expect this number to be a moving

19 target; right?

20      A.   By definition, a network is a moving target,

21 regardless of activity.

22      Q.   So would you have been comfortable under those

23 circumstances quoting this five, nearly 5,000 figure and not

24 putting a date if it wasn't likely to be accurate at the

25 time it was going to be used?
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 1           MR. VELKEI:  Objection.  Relevance, your Honor.

 2           THE COURT:  Yeah.  What is the relevancy?

 3           MR. STRUMWASSER:  We had this company makes at

 4 least three different kinds of representations about how big

 5 the gap was, how many doctors they had to add.  This is

 6 actually the closest thing we have to a legally binding

 7 number.  And I'm trying to get this witness's interpretation

 8 of its reliability.

 9           MR. VELKEI:  I mean the problem is, your Honor,

10 that the witness has not seen this document, doesn't have

11 any information that is specific, doesn't have detailed and

12 specific information that is provided here.  So I think he's

13 asked these questions.  Maybe Ms. McFann will be a better

14 person to explore this with, but I don't think we're getting

15 anywhere.  I think the witness has expressed her view that

16 she doesn't have information, she doesn't know how this was

17 prepared, when it was prepared, why it was prepared.

18           MR. STRUMWASSER:  And neither did the readers of

19 this document.  And what this witness does bring is the CFO

20 perspective about just how careful and circumspect you have

21 to be about numbers that are put in a formal investor

22 package like this.  And I -- I would like her to share on on

23 the record that circumspection.

24           THE COURT:  Well, unfortunately, you can read

25 these things in so many different ways.  I really do think
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 1 you're asking her to have an opinion about something that

 2 she really hasn't spent any time thinking about.

 3           MR. STRUMWASSER:  Well, I understand that she

 4 hasn't spent any time thinking about this number.  I'm

 5 asking her questions about what goes to in an investor

 6 advisory and how a investor, a potential investor, a

 7 potential reader understands these to be -- these

 8 representations to be.

 9           THE COURT:  Well, it says added which could be

10 interpreted to be those that are added and not part of a

11 gap.

12           MR. STRUMWASSER:  That's right.  The gap might

13 actually be smaller.

14           THE COURT:  It says that other care professionals.

15 So I don't know what's included in it.

16           MR. STRUMWASSER:  Right.

17           THE COURT:  And I don't think she does either.

18 Um, --

19           MR. STRUMWASSER:  That's right.  But all of those

20 observations mean that the gap provider number is actually

21 smaller.

22           THE COURT:  It might be.  It might not.  I'm not

23 sure that -- you know, I will sustain the objection.  I

24 really -- I don't think based on this document we get very

25 far.
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 1           MR. VELKEI:  Thank you, your Honor.

 2 BY MR. STRUMWASSER:

 3      Q.   So I just want to be clear here, Ms. Berkel.

 4 Having seen the numbers in 629, and that which is the -- the

 5 facts sheet and the number in 631 -- 630?

 6           THE COURT:  630.

 7 BY MR. STRUMWASSER:

 8      Q.   -- 630, the investor package.  Do you still stand

 9 by the figures appearing in slide two of Exhibit 5252?

10      A.   I do.

11      Q.   And do you still stand by the representations you

12 made to Ms. Rosen on Exhibit 623 regarding the size of the

13 gap?

14           Exhibit 5259.

15           MR. VELKEI:  This is a March 22 document?

16           MR. STRUMWASSER:  Yup.

17           THE COURT:  Give her a chance to find it.

18           THE WITNESS:  5259?

19           MR. VELKEI:  Do you need a copy?

20           THE WITNESS:  I just have the two stacks, the four

21 digit numbers and the three digit numbers.  52.

22           MR. VELKEI:  It is right here.

23           Have you got it there?

24           THE WITNESS:  Yes.

25           MR. VELKEI:  Your Honor, do you need a copy?
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 1           THE COURT:  I'm just seeing if I have an extra

 2 one.

 3           THE WITNESS:  So in 5259, the sentence reads "The

 4 9,000 newly recruited positions for CTN providers and

 5 missing from the PLHIC network".  Now, I'm relying on

 6 Elena's correction to this.  I mean I can see that the gap

 7 was 8,000 so I do believe the 9,000 is all of the activity

 8 that we were discussing with Ms. Rosen at that time.

 9 BY MR. STRUMWASSER:

10      Q.   Okay.  Ms. Berkel, last week you testified about

11 management's willingness to support PacifiCare and to apply

12 resources to resolve issues whenever necessary; is that

13 right?

14      A.   Yes.  That's right.

15      Q.   In fact, you testified that there were no

16 instances in which you were denied resources necessary to

17 correct or remediate problems; is that right?

18      A.   My recollection is that when I asked for

19 resources, I was successful in getting them, yes.

20      Q.   Well, the question on 7548 is

21           "Q  Can you recall an instance as you are sitting

22 here where management refused to cooperate in attempting to

23 resolve some changes that we've been talking about?

24           "A  Absolutely not.  Management was continually

25 supportive to the request that we had to bring satisfaction
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 1 to our customers."

 2           That was your testimony; right?

 3      A.   It was.

 4      Q.   Let's go to -- back to Exhibit 5258.  Is that one

 5 of your four digit stacks there?

 6                I have another copy.  Do you have it?

 7      A.   I have it.

 8           MR. STRUMWASSER:  Good.  Your Honor, do you need a

 9 copy?

10           THE COURT:  I don't think so.  I have two.  I have

11 two four -- two stacks of four-digit one and a three-digit

12 one.  Tell me again.  52 --

13           MR. STRUMWASSER:  -- 58.

14           THE COURT:  Yes, it's the March 9, 2007 e-mail at

15 10:58.  People are working late around there.

16           MR. STRUMWASSER:  Yeah.  Right.

17           MR. VELKEI:  Ms. Berkel, in particular.

18 BY MR. STRUMWASSER:

19      Q.   Okay.  And there, you see on the -- in the second

20 paragraph, the last sentence, "There are more PLHIC

21 (RIMS/PPO) issues and resources are scarce".  Do you see

22 that?

23      A.   I do.

24      Q.   Now, Mr. Velkei said he was confused because he

25 thought you said when resources are needed, they were, in
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 1 fact, provided by the company.  Do you remember his

 2 expression of confusion on that point?

 3      A.   No, I don't.

 4      Q.   I have some -- 56, excuse -- 7556.

 5           "I have some degree of confusion because when

 6 we've talked about the issue today to the extent that

 7 resources were needed".  It's been your testimony that

 8 resources were, in fact, provided by the company.  And yet

 9 here there is a reference to resources being scarce.  It

10 seems somewhat inconsistent.  Can you explain what is going

11 on?  Do you recall that question?

12      A.   I do.  Thanks for reading it.

13      Q.   And your explanation was that if you could wave a

14 magic wand, you would have all the resources in the world;

15 do you remember that?

16      A.   I do.

17      Q.   And you said that you're communicating, you're

18 trying to communicate against, you're monitoring how you're

19 working through these items; do you remember that?

20      A.   I remember.

21      Q.   Well, Ms. Berkel, I'm still confused.  Is it the

22 case that on March 9, 2007 there were additional PLHIC

23 issues that you needed to work through?

24      A.   Well, on March 9 I'm now aware that I have point

25 of service out-of-network that are PacifiCare of California
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 1 but they are proc -- they need to be processed on RIMS.  So

 2 when I went back in preparing for my testimony and looked at

 3 the claims inventory in reworks, the things that related to

 4 PLHIC California were lower.  But I had a new influx of POS

 5 out-of-network.  And as you know, I was looking for anything

 6 that needed to potentially be looked at and so the inventory

 7 was moving in this time frame.  It was.

 8      Q.   Okay.  So the statement "There are more PLHIC

 9 (RIMS/PPO issues)" that's a reference to non-PLHIC claims?

10      A.   No, it's everything.  It's everything.

11      Q.   Was it everything or is the RIMS PPO?

12      A.   RIMS PPO.  Sure.

13      Q.   And is it the case that on March 9, 2007 resources

14 to handle those RIMS PPO issues were scarce?

15      A.   Yes.  And I'll remind you that we hired people

16 back into the organization.  We began a training class of

17 examiners in Ireland to work RIMS claims so they were in the

18 process of being available to assist with new day claims in

19 RIMS.  So what I'm describing here is that I'm monitoring

20 where we are with all of the levers we pulled to put more

21 people available to work through these issues.  So there's a

22 series of e-mails that talk about many different steps we

23 took for resources.

24      Q.   This is a -- an e-mail, the top -- actually, the

25 whole, the entirety of the exhibit, is an e-mail from you to
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 1 Mr. Fry, your boss, Mr. Hanson, Ms. Monk, a number of other

 2 people, Mr. McKinley, about regulatory issues; right?

 3      A.   It is.

 4      Q.   Those people were aware of what you were doing to

 5 add resources; right?

 6      A.   Yes.

 7      Q.   And so you're writing and you start saying "To all

 8 enclosed is a detailed but perhaps incomplete view of our

 9 California regulatory issues and an update on our pricing of

10 UHC PPO products.  Here are the headlines".  And the first

11 one is "there are complex regulatory issues and activities

12 with both the Department of -- the California Department of

13 Insurance and the Department of Managed Health Care.  The

14 complaints could impact the approvals we are seeking, both

15 currently filed and waiting filing.  There are more PLHIC

16 (RIMS PPO) issues and resources.  And resources are scarce.

17 Enforcement action is possible.  See part one below".

18           Is it fair to read the statement that "resources

19 are scarce" as indicating that the resources to address RIMS

20 PPO issues are sufficiently scarce that they are

21 contributing to your regulatory problems?

22      A.   The resources impact our ability to work through

23 the items in our rework list on a swift basis.  And that

24 impacts claim paying timeliness and it impacts how much

25 interest we pay.  So having more resources would be a good
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 1 thing, not easy to accomplish, because claims processing is

 2 complex and requires training.  We were working through and

 3 discussing the resources and the inventory on a weekly

 4 basis.  As I said last week, if I could wave my magic wand

 5 and there was no training required, I would have done that.

 6 To put more resources to it.  In the context of being, doing

 7 the right thing for our members and providers, and having

 8 even better claims payment timeliness and even less interest

 9 than I had, yes.

10      Q.   Ms. Berkel, is that a yes answer?

11      A.   Yes.

12      Q.   Now, I hear you saying that you think in your

13 testimony here that you think that United devoted resources

14 to resolving problems after they had arisen.  But do you

15 also believe that United was developing -- was devoting

16 enough resources to PacifiCare PLHIC ongoing operations in

17 order to help prevent problems from occurring in the first

18 instance?

19      A.   So when I think about prevention, it is a behavior

20 of communication to let people know that they're making --

21 that there's some defect in the process.  It's not always a

22 requirement that you add more people.  It's that you make

23 them understand their responsibility is to send that

24 information back to the place where that mistake is being

25 made.  So it's not a simple yes or no to that question.
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 1      Q.   Well, is it -- are you saying then that sufficient

 2 resources are necessary to avoid future problems but they

 3 may not be sufficient by themselves?

 4      A.   It really can't be -- I can't answer that

 5 generally.  It would have to be related to what particular

 6 issue we're talking about, whether or not it was adequately

 7 staffed.

 8      Q.   Well, categorically, is it your testimony that

 9 resources never matter in avoiding future problems?

10      A.   Of course not.

11      Q.   Of course not.  You are saying that sufficient

12 resources by themselves may not be enough to avoid future

13 problems; right?

14      A.   Perhaps.  I mean, again, I think it would be

15 helpful to talk about a specific instance.

16      Q.   Well, we can do that.  But I want to make it --

17 make sure that it's clear on the record what you think about

18 the, as a general matter, giving the organization sufficient

19 resources to carry out -- to avoid future problems and let's

20 say specifically with respect to claims payment.  Do you

21 agree that one of the things you have to have in order to

22 avoid compliance issues in claims payment is sufficient

23 resources?

24      A.   I would agree.  You need sufficient resources to

25 meet state requirements.
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 1      Q.   And I'm not sure whether you were here for this

 2 but Ms. Vonderhaar testified that there was a group chaired

 3 by you that worked to prioritize certain PacifiCare

 4 projects, and which I understood to be a reference to Keep

 5 The Lights On Committee.  Is that your understanding also

 6 that it was a group chaired by you that worked to prioritize

 7 certain PacifiCare projects?

 8           MR. VELKEI:  Are you asking what Ms. Vonderhaar

 9 had in her mind when she made that statement?

10           THE COURT:  No.  Clearly, he's asking her what she

11 related to that to.

12           THE WITNESS:  I did share that committee.  I

13 wasn't here for Ms. Vonderhaar's testimony.

14 BY MR. STRUMWASSER:

15      Q.   And the Keep The Light On Committee, KTLO, you

16 testified is a funding pool for PacifiCare technology;

17 right?

18      A.   One of the funding pools.

19      Q.   And it applied to all of the PacifiCare systems

20 across companies and across products; right?

21      A.   That pool did not apply to any specialty or

22 prescription solutions tools.  They have their own funding

23 pools.  It applied to commercial and meta care tools.

24      Q.   And so it applied to PLHIC's systems; right?

25      A.   Yes.
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 1      Q.   It applied to RIMS?

 2      A.   Yes.

 3      Q.   And the pool also applied to NICE and ILIAD?

 4      A.   Yes.

 5      Q.   It applies to Otis?

 6      A.   No.

 7      Q.   And was the KTLO Committee responsible for

 8 prioritizing capital expenditures for the PacifiCare

 9 technology during the integration?

10      A.   Yes, depending on what time we're talking about.

11      Q.   Do you recall when the KTLO Committee was formed?

12      A.   I think the concept was similar to timing to my

13 being part of the operations team so the summer of 2007.

14      Q.   So prior to December of 2007 the KTLO Committee

15 would not have been involved in capital allocation?

16      A.   There were different protocols for capital prior

17 to that funding pool being established.

18      Q.   Ms. Berkel, during the period in which the KTLO

19 Committee was in operation, is it your opinion, sitting here

20 today, that the KTLO committee was given adequate budgets

21 for capital expenditures on PacifiCare technology?

22      A.   Ultimately, yes.

23      Q.   But not initially?

24      A.   I had to ask more than once.

25           MR. STRUMWASSER:  632?
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 1           THE COURT:  It is 632 because 631 is the board.

 2 And --

 3           MR. VELKEI:  Thank you.

 4           THE COURT:  This is a October 9, 2007 document.

 5           MR. VELKEI:  Thank you.

 6           THE COURT:  It starts with the words "Overall

 7 asks".

 8           (Exhibit 632 marked for identification.)

 9           And while the witness looks at it for a minute,

10 I'm going to take a quick break.  If anybody else needs a

11 quick back, we can come back.

12               (Break from 10:19 to 10:25 a.m.)

13           THE COURT:  Ms. Berkel, have you had a chance to

14 look at 632?

15           THE WITNESS:  I have.

16           THE COURT:  All right.  Go ahead.

17 BY MR. STRUMWASSER:

18      Q.   You drafted this document, right, Ms. Berkel?

19      A.   I did.

20      Q.   It is a reference to the ACME team.  That is the

21 successor to Uniprise; right?

22      A.   It's just the rename of Uniprise.

23      Q.   Right.  It is the same entity; right?

24      A.   Yeah.

25      Q.   And so you're making some request of the ACME team
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 1 regarding the PacifiCare integration; right?

 2      A.   This was a list of things that, as I met with

 3 people on a trip to Minnesota, I was going to talk about.

 4 That's all.

 5      Q.   Well, were you going to request of the ACME team

 6 the things that are listed here?

 7      A.   I met with each of these people individually.

 8      Q.   And were you -- were you requesting resources in

 9 those meetings?

10      A.   Perhaps.

11      Q.   You just don't recall one way or other?

12      A.   Well, I mean let's just focus on what you'd like

13 to see and talk about.

14      Q.   Well, how about the second line of the document?

15 Pacific asks of the ACME team.  Would I be incorrect if I

16 interpreted this to mean these are the things you're going

17 to ask the ACME team for?

18      A.   I think your prior question was talking about FTEs

19 and I just cruised through this.  I didn't see anything

20 related to people.

21      Q.   Okay.  So I -- that's helpful because I did not

22 intend for the word resources to mean FTEs.  Do you

23 understand the common parlance resources is limited to FTEs?

24           MR. VELKEI:  Objection.  Argumentative.

25           THE WITNESS:  Perhaps I misheard you.  I'm sorry.
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 1 Can we start this over, please?

 2 BY MR. STRUMWASSER:

 3      Q.   Sure.  When we talk about resources in the context

 4 of sufficient resources to carry out the company's mission,

 5 avoid problems, avoid compliance problems, the word

 6 resources there includes both capital and labor; right?

 7      A.   Sure.

 8      Q.   Okay.  When I talk about resources, you don't

 9 understand that to be just FTEs; do you?

10      A.   I suppose it also depends on what else you're

11 asking in the question if I just drive to one or the other

12 or both.  I'm sorry.

13      Q.   Okay.  That's fine.  I just want to make sure

14 there wasn't a miscommunication here.  We both understand

15 that resources includes both, right?

16      A.   I'll try to keep that in mind, yes.

17      Q.   All right.  Now, with that in mind, would I be

18 correct in understanding that this document, for which the

19 second line is "Pacific asks of ACME team" is a list of

20 things you were going to ask ACME for in the way of

21 resources?

22      A.   Yes.

23      Q.   Were you also on the ACME team?

24      A.   I was.

25      Q.   Who else was?
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 1      A.   Steve Alback.  Jim Becker.  Simone Wagner.  Laura

 2 Ness.  Many -- many more.

 3      Q.   And would it be a safe assumption that as of

 4 October 9, 2007 some or all of the things that Pacific asks

 5 here are things you already raised with them in the course

 6 of your meeting with members of the team?

 7      A.   Some.

 8      Q.   So let's look at the first page.  We have Overall

 9 Asks, "Conduct quarterly operations review of PHS systems.

10 Listen to your teams".  Do you see that?

11      A.   Yes.

12      Q.   The PHS systems are RIMS, NICE and ILIAD?

13      A.   Yes.

14      Q.   Were there, at the time of this document, no

15 quarterly operation's review of those PHS systems by ACME?

16      A.   There were.

17      Q.   And so what's the asks in that sentence?

18           MR. VELKEI:  Your Honor, while the witness is

19 looking at the document and has the question in mind, just,

20 I don't want to break the examiner's flow but if in the next

21 five or ten minutes if we could make a break with Ms.

22 Berkel.  Just -- she's been on the stand for an hour and a

23 half.

24           MR. STRUMWASSER:  I would like to be able to

25 finish this document.  It will take us a while.  We had a
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 1 short break and so --

 2           MR. VELKEI:  Ms. Berkel didn't.  That's a problem.

 3 She's been up there for an hour and a half.

 4           THE COURT:  All right.  We'll take a break.

 5           THE WITNESS:  So I think it's as simple as I'm

 6 also attending these quarterly operations getting out at

 7 this time of this trip.  And so I don't want to just gloss

 8 over PacifiCare.  I want to truly have a robust conversation

 9 when we're in this quarterly business review.

10 BY MR. STRUMWASSER:

11      Q.   And "listen to your teams".  What teams are you

12 referring to?

13      A.   People that, within their organizations and their

14 departments, that work on PacifiCare systems.

15      Q.   What teams would that be with respect to, say,

16 claims?

17      A.   It would be Ms. Vonderhaar's team.

18      Q.   And did you have the impression that ACME was not

19 listening to her team at this period?

20      A.   Not at all.  I just wanted to balance out the

21 times that we were spending on PacifiCare while I was in the

22 room as well.  And, remember, this is my first one.  I just

23 joined the organization.  I did not participate in the July

24 one because I was on vacation so this is the first one I'm

25 attending.
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 1      Q.   "There are $15 billion of premium and $12 billion

 2 of health care costs running through these acquired

 3 systems."  Again, the acquired systems are RIMS, NICE and

 4 ILIAD?

 5      A.   Well, in the health care would include

 6 prescription solutions.

 7      Q.   "Nothing significant has migrated.  Let's pay

 8 attention to it."  It is -- by "it" you mean the acquired

 9 systems?

10      A.   Right.  That we haven't moved NICE to something

11 else.  The vast majority of the premium and health care

12 costs are in NICE.

13      Q.   Second page, 9282 under Howe.  Is Howe the name of

14 a person?

15      A.   Geoff Howe, G-e-o-f-f.

16      Q.   Who is he?

17      A.   He is the chief financial officer for the Ops

18 team.

19      Q.   And the Ops team is a part of ACME or is ACME?

20      A.   Enterprise, ACME, all operations, all synonyms.

21      Q.   Okay.  Headline, "Budget for screw ups.

22           "We don't have budget to fix that.  Our culture

23 drives irrational answers.  How do we say to regulators that

24 we are prioritizing inpatient transformation initiatives and

25 claims repricing to achieve increased EPS when we don't even
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 1 pay today's claims accurately".  Do you see that?

 2      A.   I do.

 3      Q.   EPS is earnings per share?

 4      A.   It is.

 5      Q.   In other words, the profit?

 6      A.   Sure.

 7      Q.   The phrase that is in quotes, your own document,

 8 "We don't have budget to fix that", are you quoting somebody

 9 at ACME who said that to you?

10      A.   No.  More so a knee-jerked answer when I asked for

11 something.

12      Q.   So when you asked for things, you typically got

13 the answer "We don't have budget to fix that?"

14      A.   I did.

15      Q.   The culture you're referring to that drives the

16 actual answer, is that the United culture?

17      A.   Yes, I'm describing where I'm working.

18      Q.   Okay.

19      A.   I would just add to this that what I'm meeting

20 with Geoff and I'm saying "We're developing the 2008 plan.

21 I know that I'm going to need things.  I know I'm going to

22 need to make investments in GNA and maintenance".  So I'm

23 talking to him about a noncapital item.  He does not budget

24 the capital.  And I'm asking, "Please give me some elbow

25 room so I don't have to go convince people".  And so this is
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 1 a proactive outreach to change our culture into changing it.

 2 And what I also want to say is that Dirk supported me every

 3 step of the way so, you know, the staff accountant that's

 4 telling me you don't have budget is ultimately not a final

 5 decision maker in the work that I was doing in this time

 6 frame.

 7      Q.   Ms. Vonderhaar -- excuse me.  Ms. Berkel, do

 8 you -- was it your impression that the culture of PacifiCare

 9 in 2004 drove irrational answers?

10      A.   I would tell you in PacifiCare I would get the

11 same answer.  "We don't have budget for that".  I had a

12 closer relationship with the decision maker in PacifiCare

13 because I had been part of the management team since 2002 so

14 I didn't have to ask more than once.  I could make that

15 decision within my spending authority in the framework of

16 PacifiCare controls.  And United controls, I had a different

17 level of spending, and would have to have a discussion to

18 get approval.  I ultimately was successful in the things I

19 thought were important.

20      Q.   "This week's bang my head against the wall.  It

21 would cost $40,000 more to have Lason index secondary

22 documents to allow ACME personnel the ability to search and

23 match.  But 'it isn't in the budget'."  Do you see that?

24      A.   I do.

25      Q.   And am I reading this correctly that you are
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 1 frustrated because you would like to add this search and

 2 match functionality to secondary documents but you can't get

 3 it in the budget?

 4      A.   I did though.

 5      Q.   At the time you wrote, it wasn't in the budget,

 6 was it?

 7      A.   I was frustrated with my ability to spend $40,000.

 8      Q.   That's right.  And, in fact, you were -- you

 9 described your level of frustration as your -- "this week's

10 bang my head against the wall", right?

11      A.   I did.

12      Q.   Okay.  And the consequence of not having this

13 search and match functionality is that it increased the

14 likelihood that secondary document can't be located; right?

15      A.   It made it harder to find them.

16      Q.   It increased the likelihood they won't be found;

17 right?

18      A.   If a secondary document came in with a claim

19 number, the direct claim number was indexed to that

20 certificate of credible coverage.  I was asking them to also

21 index to a member ID.

22      Q.   Because it would make it less likely that you

23 would lose secondary documents; right?

24      A.   Not lose them.  Not lose them.

25      Q.   Be unable to locate them when you were processing
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 1 claims; right?

 2           MR. VELKEI:  I would ask that the examiner let the

 3 witness finish.

 4           THE COURT:  Are you finished?

 5           THE WITNESS:  What happens when we get a

 6 certificate of credible coverage is the team is supposed to

 7 go into the claim engine and indicate that there was prior

 8 coverage.  And that system would actually stop, let's

 9 presume in this hypothetical that the certificate shows

10 there's no break in insurance coverage.  Once that

11 information is in the system, the future claims that come in

12 no longer are subject to Pre-Ex review.  And so you don't

13 necessarily need to go back to COCCs once you've updated for

14 that information that has been supplied.

15 BY MR. STRUMWASSER:

16      Q.   I'm sorry if I said something in that question

17 that gave you the impression that I was asking that question

18 so let me try again.

19                A COCC is required in order to pay a claim.

20 Are you with me so far?

21      A.   A small subset of claims, yes.

22      Q.   Given a claim.  A specific claim is before an

23 examiner and there's a question of prior coverage; right?

24      A.   Yes.

25      Q.   And let's say it's hypothetically that the member



8089

 1 faxed to the PacifiCare that a COCC that would establish

 2 coverage.  Are you with me so far?

 3      A.   I am.

 4      Q.   And let's assume that that member did not put a

 5 claim number on the COCC.  Still with me?

 6      A.   I am.

 7      Q.   In the absence of the $40,000 search

 8 functionality, the claims processor would be unable to

 9 locate that COCC at the time that he or she was attempting

10 to determine coverage; right?

11      A.   Well, there's a whole amount of steps in between

12 those two things that I believe are important.

13      Q.   Well, let's -- let's just focus.  Are you saying

14 that the claim -- a claims examiner who is -- who needs to

15 know whether the member had continuous coverage in order to

16 determine whether or not the claim before him or her is

17 covered, and there is a COCC in the system somewhere that

18 does not have a claim number on it, the -- that claims

19 processor would not be able to determine whether or not the

20 claim was covered; right?

21      A.   Yes.  So, no.  When a COCC comes into the

22 organization, they get routed to a team that updates RIMS

23 for that information.  A claims examiner getting a claim

24 would see that that member information is in RIMS and there

25 is no reason to review for Pre-Ex.
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 1           The scenario where you might need to go back and

 2 look for a COCC is if the claim had been submitted as an

 3 appeal.  And then you needed to go back to the COCC.  Then

 4 it would be without a member number or a claim number that

 5 matched, it would be difficult to locate, yes.

 6           MR. VELKEI:  Your Honor, it's been ten minutes.

 7           THE COURT:  All right.  Let's take a break.

 8           MR. VELKEI:  Thank you.

 9               (Break from 10:38 to 11:00 a.m.)

10           THE COURT:  Okay.  Go back on the record.

11 BY MR. STRUMWASSER:

12      Q.   Ms. Berkel, we were talking about COCC; right?

13      A.   We were.

14      Q.   And you said that the absence of a search function

15 might affect a COCC if it came on the appeal side; is that

16 what you said?

17      A.   Yes.

18      Q.   If prior coverage on a new day claim is an issue,

19 is it not PacifiCare's PLHIC's standard practice to send out

20 a request for further information, in this case, a

21 certificate of credible coverage, and deny the claim?

22      A.   We asked for additional information.  If we don't

23 have it, and the claim is within the exclusionary period.

24 And it also is a diagnosis on the diagnosis list for Pre-Ex.

25      Q.   And the claim is denied right at the time you make



8091

 1 the request for the COCC?

 2      A.   The claim is closed for additional information.

 3      Q.   And the EOB to the -- to the provider and to the

 4 member says your claim has been denied; doesn't it?

 5      A.   The remark code has had different language over

 6 time.  Sometimes it says denied.  Sometimes it doesn't.

 7      Q.   In 2006 it said denied, didn't it?

 8      A.   I believe so, yes.

 9      Q.   In any event, you actually do physically close the

10 claim at that point; correct?

11      A.   Yes.

12      Q.   And then if the member sends in the COCC, it's

13 treated as an appeal; isn't it?

14      A.   It triggers looking at the member's claim history

15 for claims that need to be adjudicated again because now we

16 have the additional information.

17      Q.   Isn't it true that, Ms. Berkel, that every claim

18 in which a COCC is requested, if the claim is subsequently

19 submitted, it comes in as an appeal?

20           MR. VELKEI:  As to time?  I'm assuming from the

21 question that means during this entire period post

22 acquisition.

23           MR. STRUMWASSER:  Actually, yeah.

24           MR. VELKEI:  Okay.

25           THE WITNESS:  Can you ask me that again, please?
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 1 BY MR. STRUMWASSER:

 2      Q.   Sure.  All we know is claim, a new day claim comes

 3 in, the examiner looks at it and says I'm not sure there was

 4 continuous coverage that's material to this claim.  I'm

 5 going to ask for a COCC.  Are you with me so far?

 6      A.   I am.

 7      Q.   He or she then closes the claim, and sends out the

 8 notice that we need a COCC; correct?

 9      A.   Or medical records, yes.

10      Q.   Yeah.  I'm just talking COCC.  Are you with me?

11      A.   Yes.

12      Q.   And so if the member then sends in the COCC, a new

13 claim is opened with the original number and a dash two;

14 right?

15      A.   After the system is updated for that insurance

16 information that all of the claims that were waiting that

17 information are adjudicated with the next claim number.

18      Q.   And the COCC has to go through the appeal process

19 in order for that to happen; doesn't it?

20      A.   No, not necessarily.  The COCC is listed as

21 received and an Excel spreadsheet.  The Excel spreadsheet

22 provides the member number that is shared with another team

23 that looks for all of claims related to that member number

24 that we're requesting additional information.

25      Q.   And what does claims do.  That is a rework; isn't
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 1 it?

 2      A.   It is a rework, yes.

 3      Q.   And in order for the -- prior to the existence of

 4 function -- search functionality. in order for that team to

 5 have access to the COCC, the claim number had to be on the

 6 COCC transmission; right?

 7      A.   Well, they -- they don't need to look at the COCC

 8 again because now the information's in RIMS that there was

 9 no break in coverage so they just re-adjudicate with the new

10 information within RIMS that came from the COCC.

11      Q.   I'm sorry if I was unclear.  Let's do it again.

12                A person comes in and they're a brand new

13 member.  Heretofore never known to PacifiCare.  Comes in on

14 July 1.  And on July 2 gets service.  And on July 3 a claim

15 is received by PacifiCare for that service.  Are you with

16 me?

17      A.   I am.

18      Q.   And now that claim is opened up on July 4.

19 Unlikely.  On July 10 by an examiner who says there's a

20 question about continuous coverage.  Are you with me so far?

21      A.   Yes, I am.

22      Q.   There are no other claims in the system.  There is

23 no COCC in the system.  Are you with me so far?

24      A.   Yes.

25      Q.   And so that examiner would close the claim, send
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 1 out a notice we need a COCC; right?

 2      A.   Yes, assuming the diagnosis was subject to Pre-Ex.

 3      Q.   Right.  And on August 1, the claimant, the --

 4 let's say the member faxes to PacifiCare a COCC.  Are you

 5 with me so far?

 6      A.   I am.

 7      Q.   And the COCC does not have a claim number on it.

 8 Still there?

 9      A.   I am.

10      Q.   Okay.  The -- prior to the access -- strike that.

11 Prior to the creation of a search function, how would

12 anybody in the claims department at PacifiCare match that

13 COCC to the original claim?

14      A.   This is how it works.  The COCC comes in.  It is a

15 secondary document.  The mail is opened.  It's sorted as

16 a -- into COCC.  It's imaged.  It's routed to a DocDNA

17 queue.  The person working this queue says "Oh, Sue Berkel

18 sent in a COCC.  Let me update it in RIMS.  She had no break

19 in coverage because she was with Blue Cross prior to being

20 with PLHIC".  Then that member number is put on an Excel

21 spreadsheet that's sent down to Lois's team saying "Sue

22 Berkel's member number is 12345.  That information for COCC

23 has been updated in RIMS.  Rework any claims related to that

24 member number.  And the claims examiner may never need to

25 look at the image.
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 1      Q.   Lois is Lois Norket?

 2      A.   Yes.

 3      Q.   And we have evidence, I think you may have been

 4 here for some of it, that prior to modifications, COCCs were

 5 getting stuck in a DocDNA queue at Lason and never getting

 6 to anybody in claims; do you recall that evidence?

 7           MR. VELKEI:  I was going to say vague as to

 8 modifications.

 9           THE COURT:  Well, this is the one that she's

10 requesting in this document that we started with, 632,

11 correct?

12           MR. STRUMWASSER:  That's right.

13           MR. VELKEI:  Okay.  Great.  Thank you.

14           THE WITNESS:  I remember that there were COCCs

15 that weren't being worked.  And the result of that finding

16 was we had COCCs more than once for a member.  And we asked

17 for the indexing that would use member number as a result of

18 that particular finding.  But the fact that the COCCs had

19 accumulated at that time had nothing to do with how they

20 were indexed.

21 BY MR. STRUMWASSER:

22      Q.   Had nothing to do with what?

23      A.   How they were indexed.  It was they weren't being

24 worked, the inventory wasn't being worked.  And then in

25 working through that inventory to the extent that we could
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 1 have had the member number within the DocDNA image we could

 2 have seen if we had received that member's information more

 3 than once.

 4      Q.   So you really had two problems:  One was you had

 5 documents that were stranded in the queue and the second was

 6 when you could retrieve those documents from the queue, you

 7 lacked the ability to search the -- search the queue to

 8 figure out whether or not there were COCCs for a given

 9 claim; right?

10      A.   We could find them for the claim because they were

11 indexed to the claim number.  But we -- I wanted them to be

12 able to also look by member number.  So I asked the team

13 index to as many numbers as you can possibly use.

14      Q.   Those are two different functions.  One is to have

15 Lason capture and, on the record both the claim number and

16 the member number, that's one or maybe two modifications to

17 your procedure; right?

18      A.   Well, I believe they were doing claim number.

19      Q.   Okay.  So then the one modification was to add

20 member number, right?  That is not the search functionality

21 of the $40,000 item; right?

22      A.   To add member number?

23      Q.   Yeah.

24      A.   That's what I remember.

25      Q.   Okay.  When was that functionality, so strike
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 1 that.  So am I correct then until the $40,000 investment was

 2 made even though member number was there, you couldn't

 3 search for it?

 4      A.   I don't think member number was there.  That's

 5 what I'm remembering that it wasn't a member number to

 6 search on.

 7      Q.   Okay.  And so we have two problems?  There no

 8 member number and even if there were a member number, DocDNA

 9 did not have the $40,000 search function to pull it up if it

10 did; is that right?

11      A.   You know, I -- that's a nuance that I just don't

12 know the answer to.  I'm sorry.

13      Q.   Why do you think it was a good idea to invest the

14 40,000?

15      A.   Well, I give one of them here.  And that is the

16 late pay claim consequence in Texas of paying bill charges.

17 So it would take one hospital claim in Texas to make $40,000

18 worth the investment.

19      Q.   But the broader point is that in the absence of a

20 search functionality, you may not be able to meet your --

21 your required statutorily required processing times for

22 claims; right?

23      A.   I wouldn't go as far as saying it would present us

24 from needing them no.  I would not say that at all.

25      Q.   So with or without the 40,000 you still have that



8098

 1 tax bill to pay the interest on?

 2      A.   Okay.  I thought the question was could you meet

 3 the laws?  Right?  And I'm saying that not every claim we

 4 adjudicate, lots of them don't have anything to do with

 5 DocDNA and images.

 6      Q.   You thought I was asking about those claims?

 7      A.   Can we start over, please?  I'm sorry.

 8      Q.   Sure.  Am I correct in reading your Texas example

 9 to mean that getting the search functionality for $40,000

10 would enable PacifiCare to avoid having claims take

11 statutorily impermissible lengths of time to process at

12 least some claims?

13      A.   So I think in my testimony last week I said

14 there's no health carrier that pays every claim within its

15 statutory guideline.  So in your question, sure, there would

16 be one.  Do I think $40,000 would lead us to perfection?  No

17 way.

18      Q.   You know, Ms. Berkel, I really didn't ask if the

19 $40,000 would lead to perfection.  I asked whether the

20 $40,000 would help you avoid at least some instances in

21 which claims were not timely paid under the statute.

22           MR. VELKEI:  Argumentative, your Honor.

23           THE COURT:  Overruled.

24           THE WITNESS:  Um, yeah.  And I want you to know

25 that I, we did this.  We absolutely did this.
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 1           THE COURT:  So the answer's yes?

 2           THE WITNESS:  Yes.

 3           MR. STRUMWASSER:  Thank you.

 4      Q.   Page three of 632.  The second line, "Merger and

 5 Acquisition Due Diligence Process is Flawed"; do you see

 6 that?

 7      A.   I do.

 8           MR. STRUMWASSER:  First bullet.

 9           THE COURT:  I'm sorry.  I lost you.

10           MR. STRUMWASSER:  Page three.

11           THE COURT:  Oh, it's the very top.

12           MR. STRUMWASSER:  Yes.

13           THE COURT:  All right.

14 BY MR. STRUMWASSER:

15      Q.   By the way, who is Lagerstrom?  No relation to

16 Strumwasser?

17      A.   Um, Lagerstrom is, or at the time his role was

18 mergers and acquisitions.

19      Q.   First bullet, "Five-year capital plan for acquired

20 company is not modeled or integrated into UHG's overall

21 plans".  What five-year capital plan for acquired companies

22 are you referring to?

23      A.   In meeting with Ed, I was just suggesting that his

24 precesses should model capital as well.

25      Q.   I'm sorry, Ms. Berkel.  May I have the question
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 1 read back to her?

 2                        (Record read.)

 3      A.   Any acquisition.

 4      Q.   Was there a five-year capital plan for PacifiCare?

 5      A.   When?

 6      Q.   At the time of this letter?  Of this -- these

 7 notes?

 8      A.   Um, the -- there were -- there were -- this is the

 9 fall of '07.  There was a two-year view of capital within

10 United Healthcare at the time that I wrote this but my point

11 that I was talking to Ed about was the same as the memo we

12 talked about last week, my July 2007 summary, saying, look,

13 in the summer of 2007, you have a five-year financial model

14 but you didn't do capital.  And you need to model capital if

15 you intend to migrate platforms and you need to do it over

16 the time frame it takes to migrate.

17      Q.   Okay.  I'm going to try the question one more

18 time.  Was there at the time of this document a five-year

19 capital plan for PacifiCare?  I would appreciate a yes or no

20 answer?

21      A.   So, no, because there -- there is no PacifiCare

22 funding pool.  There is a PacifiCare operations funding

23 pool.  It's managed very differently now.  It's not a legal

24 company any more.

25      Q.   Okay, I'm going to take --
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 1      A.   That's not the point I was making with

 2 Mr. Lagerstrom.

 3      Q.   No, I'm going to take the no and from move from

 4 there, if I may.  There was no five-year capital plan for

 5 PacifiCare.  Was there a five-year capital plan for

 6 PacifiCare around the time the acquisition closed?

 7      A.   There were very high level capital plans for

 8 PacifiCare under PacifiCare strategy in 2005, yes.

 9      Q.   What five-year capital plan are you referring to

10 in the first bullet of this exhibit?

11      A.   I'm referring to the fact that the due diligence

12 process for United's acquisitions does not model capital.

13      Q.   So five-year capital plan for acquired company is

14 not modeled or integrated in UHGs.  Overall plans means

15 there wasn't one but there should have been?

16      A.   No, it means in the due diligence process.

17      Q.   It means in the due diligence process there wasn't

18 a five-year capital plan, but there should have been?

19      A.   That he should have modeled them in that summer

20 instead of waiting until 2006.

21      Q.   Okay.  And am I correct then that there was no

22 capital plan to account for you -- well, strike that.  Let's

23 just go to the second bullet.  "How do we spend $13 billion

24 in three large acquisitions and expect UHG capital to stay

25 exactly the same in dollars?"  Do you see that?
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 1      A.   I do.

 2      Q.   PacifiCare was one of the three large

 3 acquisitions; wasn't it?

 4      A.   Yes.

 5      Q.   And is your point here that the requirement that

 6 UHG was requiring that its capital expenditure would not

 7 increase even after acquiring these three large companies?

 8      A.   No.  I'm saying see how integrated it is.  Of

 9 course, it doesn't work that way.  And that's why you should

10 be doing them at the time you're doing your due diligence so

11 you have a better view prior to ownership.

12      Q.   Let's go back to page two.  Budget.

13           MR. VELKEI:  Very bottom?

14           MR. STRUMWASSER:  Yeah.

15      Q.   "Get real on what it takes to 'keep the lights

16 on'."  And "keep the lights on" is internal quotes.  Do you

17 see that?

18      A.   I do.

19      Q.   This is referring to the Keep the Lights On

20 program that you were running?

21      A.   No.  It's referring to Mr. Dufrec's organization.

22      Q.   And what organization was that?

23      A.   He runs the O and M team that stands for

24 operational maintenance so he doesn't use capital.  He is a

25 general and administrative expense budget.  So I'm meeting
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 1 with him in October of 2007 to say please make sure, as

 2 we're planning our 2008 budget, that you are ready for the

 3 things that I need you to do now that I'm part of the Ops

 4 organization.

 5      Q.   Okay.  So what -- what we have then is there was a

 6 need for capital to Keep The Lights On and that was the

 7 purview of your KTLO committee; right?

 8      A.   Yes.

 9      Q.   And in addition to the capital requirements, there

10 was a need for O and M to keep the lights on and that was

11 the purview of Mr. Dufrec; right?

12      A.   Yes.  And I'm talking to him.  And he had been

13 very helpful to me throughout the summer of 2007.  And I was

14 just saying I want my own budget.

15      Q.   Okay.  And when you say "Get real on what it takes

16 to keep the lights on" is it fair to infer that budgets

17 preceding this -- this plea did not reflect the reality?

18      A.   No.  I'm actually referring to our first starting

19 point in the budget review that I had done with his staff

20 members prior to my trip so I'm looking at the '08 numbers.

21      Q.   And those numbers were not real?

22      A.   I wanted them to be higher and we did agree to a

23 higher number.

24      Q.   You didn't think they were realistic; right?

25      A.   But you know what I have that reaction to most
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 1 first passes of budgets that I've reviewed in my finance

 2 career.

 3      Q.   Come on, this doesn't get any faster if you do

 4 that.  I'm going to ask you again.

 5           THE COURT:  You know what, I'll intervene.  You

 6 need to answer the question that is asked.  I'll give you an

 7 opportunity to explain anything you want to.  But if you

 8 answer the question with an explanation, what happens is the

 9 question isn't really answered so you need to answer the

10 question first and then make the explanation.

11           MR. VELKEI:  It was asked and answered also, your

12 Honor.  I mean --

13           THE COURT:  I didn't catch it.

14 BY MR. STRUMWASSER:

15      Q.   Just so -- let's see if we can get this one nailed

16 down.  Is it your -- was it your position at the time you

17 wrote this that the first draft of the budget was not

18 realistic?

19      A.   Yes.  That's what I was telling him.

20      Q.   Thank you.  It is a little close.  I think I can

21 finish the next document by 12:00 but if we have to go a

22 little bit late, is that all right with your Honor?

23           THE COURT:  It's okay with Ms. Starr.

24           Yes.  All right.

25           MR. STRUMWASSER:  Okay.
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 1      Q.   Preliminarily, Ms. Berkel, do you believe that

 2 United failed initially to estimate the long term capital

 3 costs of acquiring and integrating PacifiCare?

 4      A.   Yes, I think we underestimated the cost of

 5 migrating and integrating PacifiCare.

 6      Q.   And I appreciate the brevity of that answer.  Just

 7 to be clear, the we in that is United, right?  Or are you

 8 saying that of the combined United PacifiCare management

 9 initially after the acquisition closed?

10      A.   Well, I guess without really looking at the

11 context of the pronoun, I don't know, but it's consistent

12 with my Ed Lagerstrom discussion which is in the beginning

13 when you're making an acquisition, I think it's appropriate

14 to try to estimate as fairly as you can the capital needed

15 to match up with the beginning strategies you think you're

16 going to deploy.

17      Q.   And you didn't think that was initially happening;

18 right?

19      A.   It didn't.

20      Q.   Still on 632 for a second, page two in the Dufrec

21 section.  Second bullet "Stop making misstates".

22           First subsection. "Tier code change implementation

23 has caused commercial and Ovations premium billing mistakes

24 in July, August, September and October billings".  Do you

25 see that?
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 1      A.   I do.

 2      Q.   Did these mistakes affect PLHIC?

 3      A.   They did not.

 4      Q.   "The partial fee schedule load has corrupted

 5 35,000 PHS MSPS fee schedules".  Did that affect PLHIC?

 6      A.   Yes.  The answer is yes.  The context is we had to

 7 load them again.  So it failed on one weekend and they got

 8 loaded later.  I didn't like the fact that we had to try it

 9 twice.

10      Q.   The fourth bullet, "RIMS restore took five days

11 because human error brought it mismatched files".  Is that a

12 reference to EPE?

13      A.   No, it is not.

14      Q.   This is a separate error?

15      A.   This is related to changing the underlying

16 hardware that RIMS ran on.  So we had to get it on a more

17 current computer box.  And the moving it to the new computer

18 box, a person sent in a wrong date of files, not the last

19 date, but a prior date, so we had to do it twice.

20      Q.   The last sub bullet, "Claims EDI testing has not

21 been robust -- numerous examples."  EDI is electronic

22 interchange.  It's the company that interchange.  Is that

23 the reference to electronically submitted claims?

24      A.   It is.

25      Q.   And it had not, its testing had not been robust.
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 1 Was that your impression as of October of '07?

 2      A.   Yes.

 3           MR. STRUMWASSER:  633, your Honor.

 4           THE COURT:  633 is a document that's titled

 5 Strategic Conclusions and California Market Facts.  I don't

 6 see a date on it.

 7           (Exhibit 633 marked for identification.)

 8           MR. VELKEI:  Is there another copy?

 9           MR. STRUMWASSER:  I'm sorry.  I'm short one.

10           THE WITNESS:  This document is entirely related to

11 NICE.  I wrote this document for a conversation about NICE

12 migration.

13 BY MR. STRUMWASSER:

14      Q.   Okay.  So I take it you're ready to talk about it?

15      A.   Sure.

16      Q.   Third bullet, third heading, "Is ten percent of

17 the purchase price $300 million ($60 million a year)

18 appropriate for 2006-2011 commercial migration?

19           First bullet, "Yes."

20           Second bullet, "The PacifiCare acquisition

21 included four platforms -- NICE, RIMS, ILLIAD and vendor

22 ASI".  Do you see that?

23      A.   I do.

24      Q.   And what is the reference to a $300 million

25 purchase price?
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 1      A.   My -- my allocation of that amount that would be

 2 attributable to the commercial business.

 3      Q.   Your estimate of the portion of what that would be

 4 applicable to the commercial business?

 5      A.   United paid $8 million for PacifiCare.  It was my

 6 understanding that about three billion was related to

 7 California HMO.

 8      Q.   What was the basis of that understanding?  Where

 9 did you get that?

10      A.   Well, I was a CFO when we did the purchase price

11 allocation.

12      Q.   I'm sorry.  Say it again, please.

13      A.   I was CFO when we did the purchase price

14 allocation in 2006 discount.

15      Q.   So there was formal purchase price allocation that

16 was done within the due diligence period or afterwards?

17      A.   No, it's part of preparing for financial

18 statements.

19      Q.   After the close?

20      A.   Yes.  After the close.

21      Q.   Who else participated in that?

22      A.   Well, I think the chief financial officer of

23 United Health Group was -- I can see it but I can't remember

24 his name.

25      Q.   Sure.  Ms. Berkel, what would that document be
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 1 called?

 2      A.   Purchase price allocation?  I'm not sure what

 3 vernacular United uses.

 4      Q.   Okay.  Is there a standardized format for such

 5 things?

 6      A.   I suspect not, no.

 7      Q.   Okay.  And so the -- is ten percent of the

 8 purchase price, that means that -- well, strike that.  I'm

 9 sorry.  Let -- it's your testimony that 300 million of the

10 allocation was for commercial HMO business?

11      A.   For commercial but, you know, the commercial

12 business was 90 percent HMO.

13      Q.   Was the allocation that you're talking about at a

14 level such that there was a specific allocation to the value

15 of PLHIC?

16      A.   I don't believe so, no.

17      Q.   So at what company level was there?  How far down

18 did that allocation go in companies?

19      A.   I believe it's at the corporate level.

20      Q.   Well, PLHIC is a corporation, isn't it?  Am I

21 missing something?

22      A.   I'm sorry.  At the United Health Group level.

23 That is the company that made the purchase.  So the asset is

24 on United Health Care whatever that ultimately that legal

25 company is.
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 1      Q.   So that first level down from United Health Group?

 2      A.   Yes, I believe so.

 3      Q.   Okay.  Wouldn't the first level down just be the

 4 PacifiCare parent company?

 5      A.   The cash belonged to United Health Group.

 6      Q.   Right.

 7      A.   So it's United Health Group assets.

 8      Q.   But I thought that, forgive me, I'm just trying to

 9 figure out how this works.  I thought that you were

10 testifying that the exercise of allocating the purchase

11 price was to identify how much of the eight billion in cash

12 was responsive -- was attributable to each of the things it

13 was buying; is that right?

14      A.   Actually, going back to my accounting days here.

15 So the company acquiring has an $8 billion dollar asset and

16 it -- the gap, the generally accepted accounting principles

17 say designate the assets so it would designate to commercial

18 HMO membership, medicare membership.  It's -- it's to its

19 segments so it drives based on whose's buying and how they

20 report externally so pharmacy benefit management company,

21 membership, buys a segment, Ovations versus commercial.  And

22 perhaps work force, provider network, um, and then the

23 tangible assets, buildings, commuters, what have you.

24      Q.   And did your analysis then roll that up into the

25 various companies or was it just at the asset class level?
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 1      A.   No.  So I'm sorry.  I didn't do that work myself.

 2 I contributed the pieces of information that were necessary

 3 to do the purchase price allocation.

 4      Q.   And I mean we were going to -- I was going to ask

 5 you and I will ask you a bunch of questions about this very

 6 topic but while we're on it right now, but, excuse me, the

 7 purchase price allocation, is that a document maintained at

 8 the United level or would PacifiCare, would PLHIC have a

 9 copy of that document?

10      A.   Um, no, PLHIC wouldn't have a copy.  There were no

11 entries to PLHIC because of the acquisition.  So I think

12 we'd all be in Minnetonka, Minnesota.

13      Q.   So neither PLHIC nor -- yeah.  Neither PLHIC nor

14 PacifiCare health plan administrators, Inc, would have a

15 copy of it?

16      A.   No, because they weren't the acquirer.

17           MR. STRUMWASSER:  Okay.  I guess it's appropriate

18 at this time, your Honor.

19           THE COURT:  All right.

20           MR. STRUMWASSER:  Well, no, no.  That wasn't the

21 appropriate I was asking for.  Having distributed this

22 document I would like not to start -- I would like not to

23 take a break yet, but I would like to ask that, ask that

24 counsel inquire whether the asset allocation document or

25 documents that Ms. Berkel has described here would be made
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 1 available to the Department.  I realize that.  And, in other

 2 words, I'm asking it for an extension of same arrangements

 3 by which we're getting United employees.

 4           MR. VELKEI:  I'm not sure I understand the

 5 relevance, your Honor.  I mean we can talk the final.  I'm

 6 missing the relevance.

 7           MR. STRUMWASSER:  We're going to have a lot of

 8 talk about whether there are limitations on penalty that are

 9 attributable either to value or to revenue of the company.

10 And one of the topics that is going to be disputed in this

11 case is the value of the company.  And you'll maybe actually

12 recall, your Honor, this was an issue that was a subject of

13 an early document request in the beginning of the case and

14 your Honor said let's give this right now and we'll see

15 later about other things.  And this has now been identified

16 as the document we believe is relevant.

17           THE COURT:  Okay.  I would ask you to confer about

18 it and see if there's something you can agree on.

19           MR. VELKEI:  Okay.

20           THE COURT:  The problem I see is that you said at

21 the very beginning that this was not about United; this was

22 about PacifiCare.  And now you're looking for United

23 documents.  Although they're about PacifiCare --

24           MR. STRUMWASSER:  Yup.

25           THE COURT:  -- they don't belong to you.  They
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 1 don't belong to PacifiCare.  And this is not about United.

 2 So I don't know where that that's going to lead us.

 3           MR. STRUMWASSER:  Well, I'm not sure where that

 4 observation leads us.  There is a document out there.  I

 5 suppose we could seek to have a subpoena issued or something

 6 but the -- I think that it is clear that this document is

 7 relevant to the proceedings and it's going to become very

 8 relevant as we move on.  And so whatever else must be said,

 9 we can talk about whether the, transjurisdictional issues

10 need to be navigated but the relevance is not to be an

11 obstruction here.  This is a document that is going to be

12 helpful in identifying what the value of PacifiCare Life and

13 Health Insurance Company was at the time of acquisition, and

14 I assure your Honor that that is an issue, which is going to

15 be, and it is going to be the subject of request for

16 findings and of evidence.

17           THE COURT:  Well, if you can discuss it and come

18 to a conclusion --

19           MR. STRUMWASSER:  Okay.

20           THE COURT:  -- it would be better for me than

21 having to rule on it.  But as you just started this

22 document, how long do you think that this is going to take

23 because when you ask if we could go over, it was closer to a

24 quarter to, and I think it's very hard on people to sit and

25 take testimony and give testimony for very long.
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 1           MR. STRUMWASSER:  Let's see if we can do it in

 2 five.

 3           THE COURT:  All right.  If you do it in five, I'll

 4 buy it.

 5           MR. VELKEI:  Us, too.  Thanks.

 6 BY MR. STRUMWASSER:

 7      Q.   Page 5413, the front page, "Why should we commit

 8 to a long term strategic view of the commercial PacifiCare

 9 migration?"  Do you see that?

10      A.   I do.

11      Q.   Now, commercial can refer to both Pacific -- both

12 PPO and HMO, right?

13      A.   Yes, but when I was preparing this document I was

14 talking about NICE migration.

15      Q.   You know, I got five minutes.  Give me -- the

16 answer is yes, right?

17           THE COURT:  She said yes.

18           MR. STRUMWASSER:  Okay.

19           THE COURT:  But when she was preparing this, she

20 wasn't thinking about anything but NICE.

21           MR. STRUMWASSER:  Yes, it is not responsive, your

22 Honor.  But I understand that.

23           THE COURT:  It was an explanation to her yes.

24 Let's move on.

25
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 1 BY MR. STRUMWASSER:

 2      Q.   Okay.  Now, the first bullet you believe that you

 3 need to correct are "flawed due diligence process"; right?

 4 Do you see that?

 5      A.   I do.

 6      Q.   And our in that case is United?

 7      A.   I work for United, yes.  Our.

 8      Q.   And you felt that way because the "flaw due

 9 diligence process fails to estimate the long term capital

10 implications of acquisitions and integrate those into the

11 EPS projections and cash needs of UHG"; do you see that?

12      A.   Uh-huh.  With respect to hi migration.  Uh-huh.

13      Q.   Did PacifiCare -- strike that.  Did United have a

14 long term capitol plan for the acquisition of PLHIC?

15           MR. VELKEI:  Vague as to time.

16 BY MR. STRUMWASSER:

17      Q.   At the time of the acquisition.

18      A.   No.  And I wouldn't expect them to have a capital

19 plan other than PacifiCare health systems.

20      Q.   Which includes both companies, right?

21      A.   Which includes --

22      Q.   All the companies?

23      A.   -- 25 companies, whatever the number was at the

24 time.

25      Q.   And you would expect the capital plan to account
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 1 for the capital needs of every one of those companies;

 2 right?

 3      A.   Yes.

 4      Q.   And it didn't have that; right?

 5      A.   Not in the summer of 2005, but it did for the 2006

 6 budget.

 7      Q.   Second bullet, and there were short term capital

 8 constraints for the PacifiCare migration, do you see that?

 9      A.   Yes.

10      Q.   Is it your testimony that has nothing to do with

11 PLHIC?

12      A.   Yes.

13           MR. STRUMWASSER:  We can break, your Honor.

14           THE COURT:  Okay.  (Whereupon, at 12:00 p.m. a

15 lunch recess is had until 1:30 p.m.)

16

17

18

19

20

21

22

23

24

25
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 1 OAKLAND, CALIFORNIA; WEDNESDAY, JUNE 16, 2010; 1:30 P.M.;

 2 DEPARTMENT A; ELIHU HARRIS STATE BUILDING; 1515 CLAY STREET;

 3 RUTH ASTLE, ADMINISTRATIVE LAW JUDGE

 4                            -oOo-

 5           THE COURT:  All right.  Go back on the record.

 6                         SUE BERKEL,

 7 resumed the stand and testified further as follows:

 8                 CROSS EXAMINATION (RESUMED)

 9 BY MR. STRUMWASSER:

10      Q.   Ms. Berkel, let me -- actually, why don't you test

11 the three-digit stack for a 525?

12      A.   I have it.

13           MR. STRUMWASSER:  Are you guys okay?

14           MR. VELKEI:  We're okay.  Thanks.

15 BY MR. STRUMWASSER:

16      Q.   Oh, I'm sorry.  Does your Honor have one, too?

17           THE COURT:  It's probably in there.  Wait.

18           THE WITNESS:  It looks like that.

19           THE COURT:  Oh, yeah.

20           MR. STRUMWASSER:  Good.

21           THE WITNESS:  Sorry.  Yes, I'm ready.

22 BY MR. STRUMWASSER:

23      Q.   So there's a section called why we are creating

24 this committee.  And I'm not going to read it out loud.  I

25 would just like you to take a look at it and confirm whether
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 1 you agree that that is a -- an accurate reflection of the

 2 purposes of forming the committee.

 3      A.   Um, it's one of the reasons, yes.

 4      Q.   What else was in there that is not listed?

 5      A.   To give the Pacific region a local leadership

 6 decision maker for capital.

 7      Q.   Any other?

 8      A.   Yeah.  There are probably -- those are the two

 9 main.

10      Q.   And did it meet biweekly beginning on June 12?

11      A.   In the beginning, it met very frequently, yes.

12      Q.   More frequently than biweekly?

13      A.   There were, I know that Pavalli Patel on my team

14 actually met with people outside of that meeting to get

15 things organized, prepare an agenda, get the list going.

16      Q.   And as you've encountered the term biweekly means

17 once every week or twice a week?

18      A.   Every other.

19      Q.   And did you regularly attend those meetings?

20      A.   I did.

21      Q.   How long did they last?  I mean not hourly, for

22 how long were these -- for how long did the committee

23 continue to exist or does it still?

24      A.   The committee that these people listed here don't

25 meet with me to discuss capital at this point in time.  They
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 1 rely on my decision making so we only reach out if we need

 2 to.

 3      Q.   Basically, you're the committee now?

 4      A.   Well, and I would say the people that use the

 5 PacifiCare technology.  Those representatives are continuing

 6 to be on the committee.

 7      Q.   When was the last time you recall having a

 8 meeting?

 9      A.   I reviewed capital in the last three or four

10 weeks.

11      Q.   By yourself or with -- in the presence of others?

12      A.   With Pallavi Patel, with Claire Hannon.  And I

13 think Mytomi Young was there.

14      Q.   630 --

15           THE COURT:  Four.

16           MR. STRUMWASSER:  Four.  Thank you.

17           THE COURT:  All right.  634 is an e-mail with the

18 top date of 11/1/2007.

19           (Exhibit 634 marked for identification.)

20           MR. VELKEI:  We can remove confidentiality, your

21 Honor.

22           THE COURT:  Thank you.

23           THE WITNESS:  I'm ready.

24 BY MR. STRUMWASSER:

25      Q.   So the particular, this states a document similar
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 1 to 462 in evidence.  But this version contains a list of the

 2 required and optional attendees.  And Ms. Wolson is the

 3 organizer shown as the organizer and she explains that the

 4 purpose of the KTLO committee is to just do the minimum to

 5 keep the PacifiCare system up and running until we can

 6 complete the migration; do you see that?

 7      A.   I do.

 8      Q.   And you testified that this statement is

 9 consistent with how made decisions at the time in your

10 business, right?

11      A.   It is.

12      Q.   And you testified that spending just the minimum

13 on PacifiCare systems makes sense -- makes sense because

14 there's no point in changing and enhancing tool A if it's on

15 a path of migration in the next 12 months; do you recall

16 that?

17      A.   I do.

18      Q.   And then, well, this document is dated November 1,

19 2007; right?

20      A.   It is.

21      Q.   And you previously -- you previously testified

22 that at this time there were no plans to migrate the RIMS

23 PPO business to UNET; is that right?

24      A.   We had numerous conversations but my company

25 perspective, my perspective was we wouldn't be moving PLHIC
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 1 products to United platform.

 2      Q.   And, in fact, you testified yesterday that

 3 PacifiCare will continue to use RIMS for several more years;

 4 right?

 5           MR. VELKEI:  Do you have a specific piece of the

 6 testimony you're referring to, Mr. Strumwasser.  I just want

 7 to make sure we just get it accurate in terms of what we're

 8 saying here.

 9           MR. STRUMWASSER:  I'm sure we don't have a cite

10 here but I'm sure the witness remembers.

11           THE WITNESS:  Yes, we will have to run out RIMS.

12           MR. STRUMWASSER:

13      Q.   Past 2011, right?

14      A.   In all likelihood, yes.

15      Q.   So as of the date of Exhibit 634, November 1, '07,

16 RIMS would not be a system like you described, a type A

17 system, a tool A, because it would not be -- have been then

18 on a path to mi -- of migration in the next 12 months;

19 right?

20           THE COURT:  I'm sorry.  Did you understand the

21 question?

22           MR. STRUMWASSER:  I'll do it again.  I'm sorry.

23           THE COURT:  That's okay.

24 BY MR. STRUMWASSER:

25      Q.   As of November of 2007, there was no plan to
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 1 migrate off of RIMS in the next 12 months; right?

 2      A.   Yes.  That's how I remember it.  Uh-huh.

 3      Q.   And so your observation that there's no point in

 4 changing and enhancing tool A if it is on a path of

 5 migration in the next twelve months, that wouldn't apply to

 6 RIMS in 2007; right?

 7           MR. VELKEI:  Your Honor, this, the concern I have

 8 is that there is sort of a mischaracterization of the

 9 testimony.  I'm looking back at that testimony.  I don't see

10 anything about 12 months.  So I'm trying to do that as the

11 examiner is talking so if there is a specific cite, I'm just

12 concerned that the record's getting a bit --

13 BY MR. STRUMWASSER:

14      Q.   7854, 17 through 7855.

15           "Q  Can you explain what is intended by this

16 statement?

17           "A  This statement is quite simply a framework for

18 any capital decision making process we undertake.  So in

19 using scarce capital, especially in the context of

20 PacifiCare, capitalize is designed to extend the life of an

21 asset, the functionality of an asset, except one of the

22 guidelines we're going to use in whether or not we do a

23 project is will that asset actually be around for that

24 entire extended period of the useful life so there's no

25 point in changing enhancing tool A if it's on a path of
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 1 migration in the next 12 months.  It doesn't make economic

 2 or business sense to do so.  It is just a guideline.  This

 3 is just a guideline."

 4           MR. VELKEI:  Thank you.  I appreciate that.

 5 BY MR. STRUMWASSER:

 6      Q.   Now, with that in mind, Ms. Berkel, would you

 7 agree that as of November 2007, RIMS was not, did not

 8 satisfy the tool A definition?

 9      A.   Yes.  And I want to be clear that even 12 months

10 is a guideline.

11      Q.   It is what?

12      A.   A guide line.  It is not a bright line.  The whole

13 thing is a guideline.

14      Q.   So in November of 2007, how many months did you

15 think RIMS was going to be around?

16      A.   Well, my expectation was that we would still be

17 using it in 2010 and 2007.

18      Q.   And your -- your understanding of appropriate

19 framework for any capital decision making process is that a

20 decision, is that a -- that a tool that is going to be

21 around for three or four more years, it would not be prudent

22 to invest capital in -- in extending its life?

23      A.   So capital decisions aren't made on hypotheticals.

24 They're made on specific opportunities in the context of all

25 of the choices a business has to make so I, you know, I
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 1 can't -- I can't opine on whether or not it was -- we did

 2 something or didn't do something without a specific example.

 3      Q.   So even your statement "There is no point in

 4 changing and enhancing tool A if it's on a path of migration

 5 in the next twelve months"; that's a hypothetical also;

 6 isn't it?

 7      A.   I said it was a framework.

 8      Q.   Okay.

 9      A.   So, you know, I can give you many examples where

10 the framework doesn't necessarily apply to everything that

11 we do in our business operations.

12      Q.   So, Ms. Berkel, if, in November of 2007, did it

13 make sense to expend capital to extend the life of RIMS?

14      A.   It depends on what we were proposing to do to

15 RIMS.  We made investments in RIMS.  We built fee schedule

16 loading tools for RIMS.  I -- I'll have to think about the

17 other things but we absolutely did things to RIMS.

18      Q.   Following the acquisition by United the budget for

19 PacifiCare platforms, was, in fact, reduced significantly;

20 was it not?

21      A.   The PacifiCare operations funding pool is one

22 piece of a puzzle.  And I wouldn't have a way of comparing

23 the total spend on all PacifiCare assets that relates to the

24 amounts that PacifiCare spent in total prior to the

25 acquisition because I don't have a view to the assets like
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 1 prescription solutions, to the investments we make on a

 2 payroll system, the investments we make on a financial

 3 system.  So when you're --

 4      Q.   I'm sorry.  Go ahead.

 5      A.   So when we're looking at the numbers like we saw

 6 in the Garamendi, um, transcript, yesterday, you know, those

 7 are -- those represent a very complex structure of 25 to 30

 8 legal companies.  And the PacifiCare operations funding poll

 9 is a being focused on PacifiCare technology but doesn't

10 include any investment we make for regulatory enhancements,

11 um, other things that we do to connect to it that are --

12 that are paid for by different funding pools.

13      Q.   Ms. Berkel, did you ever hear anyone say in the

14 2006 through 2008 period that PacifiCare Legacy systems have

15 not had adequate maintenance since the acquisition?

16      A.   I think that that is a -- those words have been

17 twisted over time.  When you go back to my July 2007 summary

18 I say "We stop all upgrade and non-required system

19 maintenance".  And over time that has gotten watered down

20 and changed, but this is the statement I would support.

21 That PacifiCare decided not to upgrade things in 2005 as the

22 strategy for those assets was going to be dependent on

23 United's strategic direction.

24      Q.   So other than -- what were you reading from, by

25 the way, which exhibit?
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 1      A.   5265, page four.

 2      Q.   So other than that exhibit, have you never heard

 3 anyone ever say that PacifiCare Legacy systems have not been

 4 adequately maintained since the acquisition?

 5      A.   I have.  But sitting here and preparing for

 6 testimony, went back and looked at what we had spent

 7 specific to the asset PLHIC uses and found out that it's

 8 substantially the same dollar investment.

 9      Q.   So your testimony is, yes, people were saying it

10 but they were wrong?

11      A.   Yes.  Because they are feeling it from a

12 PacifiCare health systems perspective and that's different

13 than PLHIC.

14      Q.   Do you know what PacifiCare's capital budget for

15 2008 was?

16      A.   I don't believe there was a budget for PacifiCare

17 in 2008.

18      Q.   How about for PLHIC?

19      A.   There isn't a budget for PLHIC in 2008 so I do not

20 know how United budgets.

21      Q.   Um, I don't think -- showing the witness exhibit

22 460.

23           MR. VELKEI:  Thank you.

24           THE WITNESS:  I'm ready.

25
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 1 BY MR. STRUMWASSER:

 2      Q.   Okay.  So these are your notes, right?

 3      A.   They are.

 4      Q.   Do you recall -- do you recognize this document?

 5      A.   I do.

 6      Q.   You sent this to Laura Ness, Dirk McMahon and Dan

 7 Schumacher; is that right?

 8      A.   I did.

 9      Q.   And this is the group that was responsible for

10 what, improving PHS capital outlays in 2008?  What was their

11 responsibility?

12      A.   Um, Dan Schumacher is the CFO of UnitedHealthcare

13 and Laura is a chief of staff to Dirk.

14      Q.   Okay.  So first page, top, under headlines, second

15 bullet, "2008 capital eight.  Capital, "2008 capital is

16 proposed to be limited to $10 million; do you see that?

17      A.   I do.

18      Q.   Fourth bullet, "PHS historical keep the lights on

19 spend well above $10 million.  See next page".  Do you see

20 that?

21      A.   I do.

22      Q.   What group is responsible for setting that 2008

23 amount?

24      A.   Well, there are a number of groups that set this.

25 Um, that there is an organization under Dan Schumacher that
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 1 manages capital.  That's where Kim Wolson reports.  I'm not

 2 sure if it's called the capital team or what the -- what the

 3 grouping name is.

 4      Q.   Third bullet, "PHS systems haven't had adequate

 5 maintenance since eight of 2005".  Do you see that?

 6      A.   I do.

 7      Q.   Sitting here today, do you think that is a true

 8 statement?

 9      A.   I do for RIMS.  And I -- let me provide some more

10 context.  If you look at 5411, it says that in 2005

11 PacifiCare health systems was going to spend $138 million on

12 capital.  And if you look at the details, the financial

13 people and their systems were going to spend 20; health

14 services, which is our medical management was going to spend

15 17; human resources 1.9; information technologies, 35.4,

16 that is just, you know lap tops, hardware platforms, you

17 know, infrastructure, phone systems, that -- etc.

18 Operations was going to spend 23.3 million.  And the big

19 item in here is getting NICE ready for medicare, part D.

20 Cabernet was a project to see if we could replace NICE so

21 that is another $21 million.  So the conversation that this

22 agenda led with Dan and I was "Look, Sue, you're comparing a

23 piece of what we're spending on PacifiCare to a total of

24 PacifiCare health systems.  You don't see the whole picture

25 because now Ovations has a budget that would replace senior
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 1 solutions.  Pricing and underwriting has its own budget in a

 2 different pool.  Human resources has this different budget.

 3 Sam Ho and health services has their budget.  Mike Michel

 4 and the finance team have their budget.  So the comparison

 5 isn't fair.  So these two, I learned, from the meeting that

 6 I had with them is, you know, look, we measure it in a

 7 entirely different way and you're comparing oranges to

 8 pomegranates.

 9      Q.   First of all, you said this shaded table on 411,

10 that's all capital?

11      A.   Yes.

12      Q.   So the thing called total labor is capital?

13      A.   If, the -- yes.  So these are information

14 technology personnel and the coding that they do is

15 capitalizable.

16      Q.   And the list of nine items below that table are

17 projects that could be canceled; is that a fair

18 characterization of them?

19      A.   Well, not canceled.  One time in nature.  You

20 prepare for part D once.  You ILIAD convert once.  You

21 research whether you can be off NICE, which was project

22 Cabernet once.  It looks like we did something with American

23 Medical Securities.  So I don't think this has anything to

24 do with cancellation.

25      Q.   So at the top of the page where we have "This is
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 1 our 2005 9+3 forecast (after we canceled projects once the

 2 UHG merger was announced)", these are not the projects that

 3 he's talking about canceling?

 4      A.   No, he's not or he or she.

 5      Q.   And what, what projects were canceled; do you

 6 know?

 7      A.   Yes.  The conversion of our commercial business

 8 off of ILLIAD on to NICE.

 9      Q.   And that was done because it was too complex?

10      A.   No, because it made more sense to convert from

11 ILIAD to United platform without a stop on the way to NICE.

12      Q.   We had testimony from Ms. Vonderhaar.  I guess you

13 may not have been here, where she said that there was a

14 lengthy study and even a selection of a vendor for migration

15 of ILIAD -- of ILIAD to NICE and at the end of the period

16 after the vendor had already been selected, it was

17 determined that it would just be too complicated, too

18 complex a process.  Is that a different cancellation than

19 the one you just mentioned?

20      A.   I remember that as well.  Earlier than 2005.

21      Q.   Okay.  So there were two plans at two different

22 times you talk about migrating off of ILIAD and cancelled

23 them both times?

24      A.   Yes.  And the reason we canceled the first time

25 was for both commercial and medicare.  The reason for the
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 1 '05 cancellation was because we had successfully migrated

 2 Secure Horizon's off of ILIAD so now we knew we could do

 3 commercial, but we didn't because it seamed more appropriate

 4 to understand how HMO would migrate in total to UNET

 5 platform.

 6      Q.   The two pages, 411 and 412, who prepared those?

 7      A.   I don't know who gave me 411.  412 is -- looks

 8 like an IT summary.  Whoever the IT person is that supported

 9 REVA.  I don't remember their name.

10      Q.   So going back to the first page of the exhibit, PH

11 2008 capital is proposed to be limited to 10 million, are

12 any of those ten million in the second page?

13      A.   The ten million that I'm talking about here is the

14 PacifiCare operations funding pool.  So it would be items

15 that would relate to some of the things on page 5411 that

16 aren't needed for membership growth, which would be the

17 coming from the growth funding pool or regulatory, like

18 California language assistance program came from a

19 regulatory pool.  So, you know, to the extent there were

20 PacifiCare assets that overlapped with some other business

21 reason, a different funding pool would apply.

22      Q.   And so when you say operations in that previous

23 answer, is that operations as in transactions?

24      A.   Yes.

25      Q.   So that's Ms. Vonderhaar's shop; is that --
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 1      A.   Yes.

 2                But if, for example, fifty ten and all of the

 3 new HIPAA requirements, etc., that we would be working on in

 4 2008, um, those weren't included in the budget of PacifiCare

 5 operations for 10 million, but were absolutely funded and

 6 changed around ILIAD and NICE.

 7      Q.   And so when you say PHS historical, keep the

 8 lights on, spend well above ten million.  Keep the lights on

 9 only applied to PLHIC; right?

10      A.   No, it applied -- it's -- it applied to PacifiCare

11 health systems' tools that needed something to happen to

12 them that didn't meet a criteria of any other existing

13 funding pool.

14      Q.   So as I understand your explanation of the -- what

15 the keep the lights on committee did, it was created to

16 regulate the capital needs for processes that were not -- to

17 determine whether a given request was for a critical

18 function that might be phased out.  Is that not true?

19      A.   Well, no.  The keep the lights on was to be a

20 catch-all budget for things that needed to happen to

21 PacifiCare health systems assets that weren't being funded

22 by another funding pool with a framework for decision making

23 of prioritizing that investment for its return on capital.

24      Q.   Okay.  Who came up with the name Keep The Lights

25 On?
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 1      A.   I believe Pallavi Patel on my team came up with

 2 that name.

 3      Q.   And am I correct that that has an implication that

 4 unless we take affirmative action, the lights are going to

 5 go out here?

 6      A.   No, it can't be -- that's not the implication

 7 because the PacifiCare Keep the Lights On or PacifiCare

 8 operations funding pool is a subset of investments made in

 9 PacifiCare assets.

10      Q.   Because it is a subset of assets, investments made

11 in PacifiCare assets, it can't be a program oriented to keep

12 the light on in a place that they would otherwise be turned

13 off.  I just don't understand the answer.

14           THE COURT:  I think the question was, does it

15 imply that if you don't do this, the lights will go off?

16           MR. STRUMWASSER:  Right.

17           THE WITNESS:  No.

18 BY MR. STRUMWASSER:

19      Q.   And do I understand you by a prior answer of yours

20 to say the second bullet, 2008 capital is supposed to be

21 limited to ten million refers solely to the capital that is

22 going to be made available to support Ms. Vonderhaar's

23 effort?

24      A.   No.  It's a proposal for the PacifiCare current

25 operations funding pool meaning that things that don't fit
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 1 into other funding pools that need to happen to PacifiCare

 2 assets including RIMS, NICE and ILIAD but perhaps also

 3 including Care Planner or REVA, those projects would be

 4 prioritized in the PacifiCare operations funding pool

 5 process.

 6      Q.   Now, REVA funding, that's something that serves

 7 both PLHIC and others products; right?

 8      A.   It does.

 9      Q.   And so what -- what funding are you saying gets

10 started out with three explanation points?

11      A.   I was asking for additional capital in 2007 for

12 the things on page three and they agreed to fund those

13 items.

14      Q.   So page three is just a REVA stuff?

15      A.   Yes.

16      Q.   So just to be clear here, the 2008 capital is

17 proposed to be limited to $10 million.  Whatever it is you

18 understood at the time that was going to be for, did you, at

19 the time you wrote this document, believe that that ten

20 million was adequate?

21      A.   It depends.  Here's -- here's what happens.

22 Capitalize is a continuing dialogue.  The budget that we're

23 establishing for the following year gets revised and

24 forecasting on at least every other month basis and capital

25 decisions and priorities change with the business.  I would
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 1 prefer to have way more control of money and be able to make

 2 my decisions without going through the red tape so ten

 3 million.  You know, I would prefer more.

 4      Q.   Was there a meeting with Ness, McMahon and

 5 Schumacher after this?

 6      A.   I met frequently with all of those people at

 7 various points in time to make capital requests, yes.

 8      Q.   Well, did you ever sit down with the three of them

 9 and you in a single meeting to discuss the topics here?

10      A.   Did I have this meeting?

11      Q.   Yes.

12      A.   I did.

13      Q.   Do you recall when?

14      A.   I want to say because it -- this relates to the

15 REVA asks, I remember that being in the Thanksgiving

16 Christmas time frame of 2007.

17           MR. STRUMWASSER:  May I show a witness a copy of

18 552, your Honor?

19      Q.   Do you recognize this document?

20      A.   Yes, I do.

21      Q.   Are you the author?

22      A.   I am.

23      Q.   Do you know to whom this document was sent?

24      A.   Um, this document was prepared for David Hanson

25 and others.  Maybe Steve Nelson actually.  This is '08.
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 1           Yeah, this is -- this was prepared for David

 2 Hanson to have a conversation with various people, including

 3 Bob Sheehy, about where PacifiCare, Pacific region

 4 performance was, and how we were going to get California

 5 performance back on track.

 6      Q.   Implication meaning it wasn't at the time back on

 7 track?  It wasn't on track?

 8      A.   PacifiCare membership was not on plan.

 9      Q.   Okay.

10      A.   Pacific region membership.

11      Q.   And was that principally attributed to membership

12 in California?

13      A.   No.  But California is the largest state in the

14 region so, yes.

15      Q.   So it wasn't principally or partly?

16      A.   Principally.  I'm sorry.  Principally.

17      Q.   Okay.  And now this is -- this document which

18 appears to have been generated around June 30, '08; does

19 that sound right to you?

20      A.   Yeah.

21      Q.   This was after you had your meeting with Ness,

22 McMahon and Schumacher coming out of Exhibit, is it 460?

23      A.   It is.

24      Q.   So let's take a look at item number two,

25 PacifiCare Keeping the Lights On; do you see that?
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 1      A.   I do.

 2      Q.   2008 budget was 7.8 million, right?

 3                That's a correct number; right?

 4      A.   Yup.

 5      Q.   And five million was for 2008 project and

 6 2.8 million was carry over for 2007 projects; right?

 7      A.   Yes.

 8      Q.   And then in April 2008 the budget was reduced by

 9 or 0.8 million, right?

10      A.   Yes.

11      Q.   So in some there was 4.2 million for PacifiCare

12 Keep the Lights On in a capital budget; is that right?

13      A.   No.  The 2.8 for 2007 projects just means they

14 were approved in 2007.  The work was continuing in 2008.

15      Q.   The capital budget, 2008 capital budget, was there

16 a 2008 capital budget for PacifiCare?  Purpose -- yeah, for

17 PacifiCare?

18      A.   No, there was a PacifiCare operations budget of

19 $7.8 million.

20      Q.   So that's the capital budget operations?

21      A.   I'm sorry.  It's just the name of the funding

22 pool.  PacifiCare operations funding pool was $7.8 million.

23      Q.   And that was a funding pool that was not for O and

24 M; that was for capital?

25      A.   Yes.
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 1      Q.   Okay.  Is there a reason why that's not the

 2 capital budget?

 3      A.   I'm sorry.  You used the word PacifiCare, which,

 4 in my mind, means PacifiCare Health Systems.  So I'm sorry.

 5      Q.   I was attempting to avoid just that question

 6 because I was trying to mimic the title.  Which PacifiCare

 7 do we have in item number two?

 8      A.   The PacifiCare operations funding pool also

 9 referred to as Keep the Lights On.

10      Q.   Okay.  Is that the same pool that is described in

11 Exhibit 460, the Ness, McMahon, Schumacher requests as the

12 2008 capital proposed to be limited to ten million?

13      A.   It is.

14      Q.   Okay.  So let me make sure I understand where we

15 are.  At the time you wrote 460, 2008 capital limited to ten

16 million seemed to you to not be adequate; right?

17      A.   Correct.

18      Q.   And from 552 we learned that that was then reduced

19 from ten million to 7.8 million and further reduced by 0.8

20 million; is that right?

21      A.   Well, the other thing that's not in this document

22 is that we made some decisions on some of the items that

23 were initiated -- initially in the ten million dollar pool.

24 And we shifted the funding pool that would make those

25 business changes.  So we had Dana Mark call PRDS.  That



8139

 1 needed substantial investment ad we established a funding

 2 pool for PLDS.

 3      Q.   So is that why ten million became 7.8?

 4      A.   Yeah.

 5      Q.   So basically we're still at ten million; right?

 6      A.   Yes.  That's why I'm saying, you know, the funding

 7 pool concept makes it difficult to have a aggregation of the

 8 investment in all of PacifiCare.

 9      Q.   Okay.  And then that 7.8 was reduced by another

10 0.8 million in April of '08; right?

11      A.   It was.

12      Q.   So basically now we have seven million, right?

13      A.   Yes.

14      Q.   And my question to you is as of this document in

15 June of '08, did you believe that that was an adequate

16 amount?

17      A.   Well, I think that I had a list of things that I

18 wanted beyond the seven million dollars at that -- in the

19 course of those conversations and the items that I didn't

20 have adequate budget for got funded.  So this was, just,

21 again, prompting a dialogue, the give and take, the budget

22 constraints and getting dollars reallocated as we go through

23 normal course of business re-prioritizing.

24      Q.   Okay.  You say in that same bullet "Wholly

25 inadequate capital allocation to support three claims
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 1 engines with $10 billion of annual claims"; do you see that?

 2      A.   I do.

 3      Q.   So do you stand by that statement or do you think

 4 you were wrong when you wrote that?

 5           MR. VELKEI:  Wrong at the time?

 6           MR. STRUMWASSER:  Yeah.

 7           THE WITNESS:  Well, I stand by the statement in

 8 that I'm trying to make a point with people that you can't

 9 just establish one number and then be able to react to new

10 things that you're aware of seven months after the budget is

11 set.  So, you know, I would again prefer to have a much

12 higher budget number and controlled that.

13 BY MR. STRUMWASSER:

14      Q.   But the fact that you wrote that and are trying to

15 persuade people, is it fair to infer from that that this ten

16 million, 7.8 million, and down to seven million number had

17 some significance?

18      A.   Can I?  What was the beginning part of that

19 question?

20                        (Record read.)

21      A.   I'm sorry.  I don't understand the question.

22      Q.   Sure.  I mean you have testified today that, um,

23 there were other sources of funds and so one need not be too

24 terribly worried about what this ten million number is and

25 when it got down to seven point or down to seven million
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 1 because there were other sources of funding; is that a fair

 2 characterization of your testimony?

 3      A.   Yes.

 4      Q.   Yet you are attempting to persuade people to do

 5 something to increase that $7 million pool; are you not?

 6      A.   I have a new list of items I want to talk about,

 7 yes.  And it's really nine million, right, 9.2 million,

 8 because I have this other project now sitting in its own

 9 funding pool.

10      Q.   Okay.  So you had a now project and new funding

11 for it, but the stuff that was originally funded at ten

12 billion, is still seven billion, right?  Seven million.

13 Excuse me.  I represented government agencies too long.

14           Right?  I mean that's correct, is it not?  You

15 had -- you had this -- you now had a separate project, a new

16 project with a new $2 million.  But the things that were ten

17 million that you thought in '07 were not adequately funded

18 and which was now 7.8 and then down to seven million, you

19 felt those were not adequate funded when you wrote this in

20 June of 2008; right?

21      A.   Yes.

22      Q.   And by the way, the three claim engines includes

23 NICE, RIMS; right?

24      A.   RIMS in exhibit 5264, page eight of that $7.8

25 million I spent 2.6 on RIMS.
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 1      Q.   Okay.  So I forgot to do it. (Lights out).

 2           THE COURT:  This seems really soon.

 3                 (Off-the-record discussion.)

 4           MR. STRUMWASSER:  All right.  So 552, on the

 5 second page we have "Asks", right?

 6      A.   Yup.

 7      Q.   And the second Asks is the "PacifiCare Keeping The

 8 Light On"; that is the PPO, right?

 9      A.   Yes.

10      Q.   And the Asks is "Commit to adequate 2009 capital

11 plan that catches up on deferred maintenance and plans for

12 sunset of ILIAD and RIMS claims platforms"; right?

13      A.   Yes.

14      Q.   Is it fair to say then that there was a plan in

15 2008 to Sunset RIMS?

16      A.   Yes.

17      Q.   And what -- where did that plan come from?

18           MR. VELKEI:  Objection.  Vague.

19           THE COURT:  If you know.

20           THE WITNESS:  Well, I think it's consistent with

21 what we've been talking about while I've been testifying,

22 which is we're not going to be on the RIMS engine because

23 the United platform is superior to RIMS.

24 BY MR. STRUMWASSER:

25      Q.   Okay.  The -- well, is the that or is it because



8143

 1 you're migrating the work -- the business off of the group

 2 business out of PLHIC.  Out of PLHIC?

 3      A.   Yes.  To that as well.  It's the same in my mind.

 4      Q.   Was there any reason to migrate off of PLHIC or

 5 group PPO other than your perceived shortcomings in RIMS?

 6      A.   Yes.  It's typical to consolidate products under a

 7 single license to minimize the number of products,

 8 documents, marketing materials, audits, etc., that have to

 9 be conducted when you have multiple legal companies with

10 redundant products.

11      Q.   And to avoid competing with yourself?

12      A.   Sure.

13      Q.   So the plan for sunsetting RIMS as of this

14 document in; 08, would you have envisioned it planning for

15 RIMS to cease to operation when?

16      A.   Pretty much the path that we're on now.

17      Q.   And so what would you have had to cap -- what kind

18 of a capital plan would plan for sunsetting RIMS?

19      A.   Well, there's all kinds of steps, as I understand

20 it.  Try to remember here.  You have to have an archiving

21 plan.  How are you going to archive the data?  You have a

22 will -- there still be claims even after you determine that

23 the quote runout is over so you have to have a plan for

24 figuring out how you would adjudicate those claims even

25 though you sunset the engine.  You have to have a plan for
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 1 the -- there are probably other things with respect to its

 2 other products.  Um, you know, complexities with licensing

 3 agreement termination, aligning your contracts to your

 4 business plans.  You know, there's just a different set of

 5 work.

 6      Q.   Is any of that work attributable to getting the

 7 RIMS databased and the functionality of RIMS in an

 8 appropriate condition to permit reliable transfer of data to

 9 other systems?

10      A.   I'm not sure what you're talking about.

11      Q.   Well, have you ever heard it said that you can't

12 migrate business off of a platform until you have the

13 platform itself current?

14      A.   No.  So we're not migrating.  We're just not

15 selling the products any more.  They're using a now product.

16 There is no migration.

17      Q.   Okay.

18      A.   It's like a now business case.

19      Q.   And, Ms. Berkel, if I were a PacifiCare, a PLHIC

20 insured in 2008, and I, for one reason or another, I'm going

21 to switch to a United product, is there any migration of

22 information about me that goes on -- that goes from RIMS to

23 UNET?

24      A.   In all of the member -- no, in all of the members

25 that have purchased United product, they're loaded as a now
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 1 business case and I don't believe there's any data

 2 transporting out of RIMS for that.

 3      Q.   Were the 2009 capital plan actually funded that

 4 plan for the sunset of RIMS?

 5      A.   There is a -- there is a capital plan for the

 6 sunset of RIMS in ILIAD, yes.

 7      Q.   How much is it?

 8      A.   I -- I don't know off the top of my head.

 9      Q.   By the way, on my prior question about migrating,

10 whether or not you migrated the information from RIMS to

11 UNET when the member switched, if I go from a PLHIC product

12 to a UNET, to a UHIC product, does my lifetime maximum get

13 restored or is that -- do I bring with it that what I've

14 already received?

15      A.   I don't know.

16      Q.   But to the best of your knowledge that information

17 is not transferred, at least not automatically from RIMS to

18 UNET?

19           THE COURT:  Do you know.

20           THE WITNESS:  I don't know.

21 BY MR. STRUMWASSER:

22      Q.   Do you know how many actual lives were transferred

23 from PLHIC to UNET?  You from PLHIC to UHIC?

24      A.   You know, I don't know the number but I understand

25 that.  In the material I testified last week, about
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 1 25 percent of those numbers on United Health Insurance

 2 Company had had a PLHIC product.

 3      Q.   Immediately before or sometime, you don't

 4 remember?

 5      A.   I presume it was immediately before.  I was told

 6 that at a later point.

 7      Q.   By whom?

 8      A.   I think Nancy Monk told me that.

 9      Q.   Okay.  Now, one more question about this item on

10 552.  "Commit to adequate 2009 capital plan that catches up

11 on deferred maintenance and plans for the sunset of ILIAD

12 and RIMS"  Was there deferred maintenance on RIMS?

13      A.   So the deferred maintenance I'm referring here has

14 to do with hardware that some of our medical management

15 tools were running on needs to be more current so it wasn't

16 a reference to deferred maintenance on RIMS.

17      Q.   Independent of whether this is a reference to

18 deferred maintenance on RIMS, was there deferred maintenance

19 on RIMS?

20           MR. VELKEI:  At the time of the memo?

21           MR. STRUMWASSER:  Yeah.  In 2008.

22      Q.   In 2008?

23      A.   I don't know.

24      Q.   Item four "Integration.  Support change for

25 logical business reasons with high quality implementation
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 1 outcomes, stop the sister organization focus with sloppy

 2 transitions".  What's a sister organization focus?

 3      A.   Good question.

 4      Q.   Well, why don't we ask the author?

 5      A.   I'm trying to remember.  2008.  Well, what I

 6 remember about that time frame is we were changing over to

 7 various chiropractic networks within our organization and

 8 various wellness programs within our organization, and we

 9 were having trouble convincing people that perhaps using the

10 sister organization wasn't appropriate from our premium

11 price point perspective.  And that we should continue with

12 the third parties that we used so we were trying to finish

13 off and have HMO look as much as like the United benefits as

14 possible so that when employer groups were purchasing HMO

15 and PPO, those members had a similar experience with some of

16 these ancillary products.

17      Q.   Ms. Berkel, the phrase "support change for logical

18 business reasons", without getting into what specific

19 examples there are, do you have a sense that United was not

20 logical in considering proposed changes?

21      A.   Sometimes we made a change just to be uniform and

22 sometimes that wasn't logical in my mind.

23      Q.   And is that what led to sloppy transitions or is

24 that independent?

25      A.   Um, I think they're connected.
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 1      Q.   Did you have a specific sloppy transition?  Feel

 2 like I'm at a Texas barbecue.  Did you have a specific

 3 sloppy transition in mind when you wrote this?

 4      A.   I'm thinking it's the one I just illustrated

 5 related to our chiropractic chain for HMO.

 6      Q.   I'm sorry.  I just had difficulty hearing you.

 7 Did you feel that the change to this chiropractic network

 8 was a bad idea or a good idea?

 9      A.   It was both.  So I understand being aligned with

10 how the rest of the organization uses it, but it left us

11 with a gap of chiropractors in Oregon and Washington so that

12 was bad.

13      Q.   Okay.  And I don't mean to find out about

14 chiropractors or anything any of that stuff.  I'm just

15 trying to reconstruct whether or not that is, that that

16 really does work as a definition of what this is.  And I'm

17 having some difficulty because is -- I take it that this

18 bullet in a sense to the extent it's addressed this

19 chiropractic example has a point of view.  Is it that they

20 did make the change and you didn't like it or is it that

21 they didn't make a change and they should have?

22           MR. VELKEI:  And, your Honor, I don't want to

23 interrupt except to say that we don't think it's relevant.

24 We don't need to stop the questioning, which is to interpose

25 an objection.  I understand there is a certain flow that the
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 1 examiner is going for here but it seems --

 2           THE COURT:  But I'm not sure what the relevance

 3 would be if wear he talk about Oregon and Washington.

 4           MR. STRUMWASSER:  Because we're talking about her

 5 criticism of, if I'm reading this right, of integration, and

 6 it is not clear to me yet that the chiropractic example is,

 7 in fact, an explanation for the bullet.  That's what I'm

 8 trying to get at.

 9           THE COURT:  That's what she testified to.

10           MR. STRUMWASSER:  I understand that.  But we

11 already test it.

12           THE COURT:  Can we take a bathroom break and try

13 to do this again.

14           MR. STRUMWASSER:  Do you want to do the afternoon

15 call?

16           THE COURT:  No, we can do that, too.

17           MR. STRUMWASSER:  Sure, let's do that.

18 If you can think of another example.

19               (Break from 2:35 to 2:58 p.m.)

20           THE COURT:  Okay.  We'll go back on the record.

21 BY MR. STRUMWASSER:

22      Q.   Ms. Berkel, do you know what the PLHIC -- well,

23 let me start over.  Did PLHIC have a 2009 IT budget, capital

24 budget?

25      A.   No.
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 1      Q.   So if I'm a manager in -- did PLHIC have an IT

 2 department?

 3      A.   No.

 4      Q.   So who managed the IT department that had

 5 responsibility for RIMS?

 6      A.   When do you want to know?

 7      Q.   2009.

 8      A.   Well, depending on the question, if I wanted to

 9 know something technical about how RIMS works, I would call

10 Dina Way.  She works for Bob Dufrec.

11      Q.   And Bob Du --

12      A.   D-u-f-r-e-c.

13      Q.   D-u-f-a?

14      A.   D-u-f-k.

15      Q.   D-u-f-r-e-c.  Got it.  And what is the unit which

16 she is the head.

17      A.   She works in the operational maintenance team.

18 She is a long time PacifiCare employee and does many things

19 to RIMS for us.

20      Q.   And the unit that she's is the operational --

21      A.   Maintenance team of information technology.

22      Q.   Okay.  And who is the head of information

23 technology in 2009?

24      A.   Well, Johnson Telli ultimately.

25      Q.   Is he just the head of information technology or
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 1 more than that?

 2      A.   I think it's just IT.

 3      Q.   Okay.  And if you wanted to have a really cool new

 4 box put on RIMS, something really cool, new picture, what is

 5 a budget out of which that would have to be allocated?

 6      A.   Um, there is a funding pool for hardware.  I don't

 7 remember the name of it.  We did change the RIMS hardware in

 8 2006.

 9      Q.   In what ways?

10      A.   We upgraded the hardware.

11      Q.   How?  I mean I'm not asking you who, whether, it

12 was a Phillips or straight series screwdriver, but I mean

13 what was added as a part of the upgrade?

14      A.   Well, I really don't know the technical aspects

15 but I think it's like moving from, you know, a 1998 car to a

16 2006 car.  I mean that's how I think of hardware.  I tell my

17 husband "Hey, my computer's not working.  I need a new one."

18      Q.   So was it a replacement of existing equipment?

19      A.   Yes.

20      Q.   Okay.

21           THE COURT:  Mr. Strumwasser, I have run out of

22 paper.  I need to go get a pad.

23           MR. STRUMWASSER:  Sure.  Can we get a pad for

24 locomotion purposes?

25           THE COURT:  Sure if you have one.  Is there any
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 1 objection?

 2           MR. VELKEI:  No objection.

 3           THE COURT:  I, um, thought there was one more in

 4 there but I currently have used them all.  Thanks.

 5           MR. STRUMWASSER:  Sure.

 6           Special features just for judges that are limping.

 7           MR. VELKEI:  We got the invisible ink on our side,

 8 too.

 9           THE COURT:  Thank you.

10 BY MR. STRUMWASSER:

11      Q.   So 2009, there is a budget for hardware

12 improvements for IT; right?

13      A.   I believe so.  Yes.

14      Q.   And that would be across PHS?

15      A.   Across United.

16      Q.   Across United.  Whose approval would have to be

17 gotten?

18      A.   I don't know.

19      Q.   It was not a part of the KTLO or was it?

20           MR. VELKEI:  Are you talking about the need box?

21           MR. KENT:  Cool box.

22 BY MR. STRUMWASSER:

23      Q.   The box.  I'm talking about authority to, yeah, to

24 purchase a cool new feature, a cool now piece of hardware

25 for RIMS in 2009, you don't know who would be the keeper of
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 1 that fund?

 2      A.   No, I -- I mean I would call and ask various

 3 people who is a -- I know there is a funding pool for

 4 hardware.

 5      Q.   Okay.  And KTLO does not have jurisdiction over

 6 that?

 7      A.   No.

 8           MR. STRUMWASSER:  Your Honor, I show the witness

 9 553 in evidence.

10           THE COURT:  Okay.

11           MR. VELKEI:  Thank you.

12           THE COURT:  Thank you.

13           MR. STRUMWASSER:  Sure.

14           THE WITNESS:  Thank you.

15 BY MR. STRUMWASSER:

16      Q.   And, your Honor, just for the record, the meta

17 data indicates that this came from Ms. Berkel.  It is -- it

18 has a file name that starts with 2008, 0916.  And, um, it's

19 missing page one.  That's the way it was produced to us.

20           MR. VELKEI:  We'll just have to check it.

21           THE WITNESS:  I'm sorry.  What was the year again?

22      Q.   2008, 0916.

23      A.   I do.

24      Q.   What is this document?

25      A.   This is the beginning of the 2009 planning process
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 1 for capital.

 2      Q.   Planning?

 3      A.   Establishing the '09 budget.

 4      Q.   I'm sorry.

 5           THE COURT:  The process.

 6           MR. STRUMWASSER:  Process.  Thank you, your Honor.

 7      Q.   Did you assist or participate in the drafting of

 8 this document?

 9      A.   No, I think somebody gave it to me.

10      Q.   I'm sorry.  My ears are not working well today.

11 I'm sorry.

12      A.   I believe somebody on my team gave it to me.

13      Q.   Thanks.

14           On the first page, implications of bifurcated

15 short term capital planning.  What was the -- is short term

16 capital planning a specific defined process?

17      A.   I think this means simply not looking at three or

18 four years in a row.

19      Q.   So too short a time horizon?

20      A.   Yes.

21      Q.   And what was bifurcated?  What were the pieces of

22 the bifurcation?

23      A.   I'm actually -- I think I'm referring to funding

24 polls.  Lots of funding pools.

25      Q.   Not just two but many?
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 1      A.   Many.

 2      Q.   I ask because bifurcation has lost its duality as

 3 a term.  Um, so inadequate PHS platform maintenance, do you

 4 know what that is a reference to?

 5      A.   Yeah.  And, once again, this is very consistent

 6 with the two or three other documents we've looked at here

 7 which is I'm pounding the table saying, "Look, I've got more

 8 to do then I have budget for.  We better start talking about

 9 the budget."

10      Q.   And the, among the platforms that were -- whose

11 maintenance was inadequate, would you include RIMS?

12      A.   Um, so it's a general statement and I think it's

13 in the context of page four of this document.

14      Q.   Page number four?

15      A.   Yes.  Bates 5387.

16      Q.   And in the items that include, that are listed

17 under platform includes, which of these apply to PLHIC?

18      A.   Well, the last dashed transactions three engines

19 would encompass PLHIC.  There might be things in PLHIC in

20 the carryover projects of two million.  I don't know.

21      Q.   Okay.  And there are other things in this list

22 that are not PLHIC, but that apply to -- that are not RIMS

23 but still apply to PLHIC, right?  Like, for example, the

24 finance platform; right?

25      A.   Yes.  That would, PLHIC would be a captured within
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 1 those assets there, yes.

 2      Q.   And customer care?

 3      A.   Um, yes.

 4      Q.   And provider portal?

 5      A.   I'm not sure what the ask was for each of these so

 6 it depends on what the nature of the project was, if it

 7 really encompassed PLHIC or not, so it could be very well

 8 that member portal was about updating something for a

 9 non-PHLIC product.

10      Q.   Well, I'm really asking, you know, remember portal

11 is something that services both PLHIC and other companies;

12 right?

13      A.   Yes, it does.

14      Q.   And then at the bottom we have Keep the Lights On

15 short call, $4 million?

16      A.   In the first pass of the '09 budget, yes.  And

17 then page five goes on to describe many other projects that

18 have separate budgets for 2009.

19      Q.   That are not included here?

20      A.   That are not reflected in the initial proposed

21 capital of six million.  They have separate funding pools.

22      Q.   So am I right that even after whatever separate

23 funding pool there is, for the projects listed on page

24 number five, there is still a short fall identified on page

25 number four?
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 1      A.   At that time.

 2      Q.   And on page number three, we see that one of the

 3 2008 priorities for KTLO is fee schedule loading

 4 enhancements-CDI's corrective action.  What's that?

 5      A.   We made capital investments in building tools that

 6 allowed us to load fee schedules more quickly to RIMS.

 7      Q.   And then again going back to page number four,

 8 "Appropriate maintenance has continually been deferred from

 9 2005".  Is it your testimony that that does or does not

10 include maintenance of PLHIC platforms?

11      A.   It does not.

12      Q.   So the appropriate maintenance that has been

13 deferred from 2003 does not include all of the items that

14 are identified as platform includes?

15      A.   Well, one of the items on here is finance

16 2.1 million.  That entire 2009 transaction was about

17 maintaining finance.  It was archiving items.  You know,

18 working through things that it was time for finance to do

19 some maintenance.

20      Q.   Now, if I'm understanding this correctly, the

21 principle of KTLO was not just to spend, not to spend on

22 PacifiCare Systems unless it was necessary for a regulatory

23 or compliance requirement; is that right?

24      A.   No.

25      Q.   Well, is it true that if there was an issue of
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 1 compliance, there would be no problem funding the project?

 2      A.   Yes.

 3      Q.   633?

 4           THE COURT:  Five.

 5           MR. STRUMWASSER:  Five?

 6           MR. VELKEI:  635.

 7           THE COURT:  635.

 8           MR. STRUMWASSER:  2308 e-mail from Mr. Aoun to Ms.

 9 Berkel.

10           THE COURT:  635 is an e-mail with the a top date

11 of June 23, 2008.

12           (Exhibit 635 marked for identification.)

13           MR. VELKEI:  And, your Honor, we'll remove

14 confidentiality.

15           THE COURT:  Okay.  Thank you.

16           THE WITNESS:  Okay.

17      Q    (By Mr. Strumwasser) So the last page of this

18 Exhibit 635 we have an e-mail from Mr. Greenberg who says,

19 "As I am sure you are aware we are in an extremely

20 constrained capital environment in 2008.  Our program is at

21 risk for exceeding our 2008 budget"; do you see that?

22      A.   I do.

23      Q.   "And we are reviewing every project within the

24 program that has a significant amount of remaining spent in

25 2008."
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 1           He describes a particular project that he thinks

 2 may be able to be deferred; right?

 3      A.   Yes.

 4      Q.   And he gives a prompt description of the project,

 5 prompt is the program for managing the request for new

 6 projects; is that the way -- is that a fair

 7 characterization?

 8      A.   Yes.

 9      Q.   And so this project, is that really an equal sign

10 or is that just a print function for equal 16823?

11      A.   I don't know.

12      Q.   You see these numbers all the time; right?

13      A.   Um, I don't recall them having equal signs.

14      Q.   Okay.  Is set to be delivered August.  And the

15 prompt description of it is "enhancement to the prime-based

16 customers invoice presentment an auto term model

17 specifically to meet CA regulatory requirements for medical

18 HMO and INS, all caps, products, and the ability to execute

19 an automated nonpayment termination should one be required".

20 Is that enough information for you to know what the project

21 is?

22      A.   Yes.  This is a project for the United platform

23 with respect to having our customer employer group invoices

24 have language included in them.

25      Q.   And INS is the insured product but it's somebody
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 1 to the CDI regulation?

 2      A.   It's --

 3           MR. VELKEI:  Given the witness's testimony, your

 4 Honor, if this is a United issue, I don't see how it's

 5 relevant to PLHIC.

 6           MR. STRUMWASSER:  We'll find out.

 7           THE COURT:  I'll let it go.  Overruled.

 8 BY MR. STRUMWASSER:

 9      Q.   And it's your testimony this has nothing to do

10 with RIMS?

11      A.   Yes.

12           MR. STRUMWASSER:  Okay.  I would like to explore

13 it a little bit because it goes to regulatory philosophy.

14           THE COURT:  For that limited purpose.

15           MR. STRUMWASSER:  Understood.

16      Q.   And so, Mr. Formacus?  How do you pronounce that?

17      A.   I have no idea.

18      Q.   He says that "It may not be possible to scale back

19 one and not the other".  And he reports that PacifiCare is

20 currently out of compliance with respect to that -- excuse

21 me -- I guess United is out of compliance with the PPO

22 business, right?

23      A.   If it wants to terminate with -- I don't really

24 know the rules very well but if it wants to use nonpayment

25 as a method for quickly terminating, it would be out of
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 1 compliance should it act on that without an additional

 2 letter.

 3      Q.   And at the time that this -- this e-mail exchange

 4 is taking place, did United have that, have a procedure for

 5 doing so?

 6                The termination procedure?

 7      A.   Yes, I believe so.

 8      Q.   Okay.  And so just to cut to the chase here,

 9 Mr. Greenberg recommends that we defer the remaining work

10 because PPOs already out of compliance.  "What's the risk in

11 delaying deployment for a few months?"  Do you see that?

12      A.   Yes.  Because be could continue to send the

13 additional letter and terminate that way.

14      Q.   Okay.  So that was my question whether there was a

15 ongoing practice that was out of compliance?

16      A.   I believe we were sending the additional letter

17 instead of auto termination.  And I would just add that I

18 took this to Dirk and said "Don't take it out of the

19 PacifiCare migration funding pool.  This is an asset I'm not

20 watching.  Can I hand this off to you for resolution?"  And

21 he took it.

22      Q.   Okay.  I just want more question.  I want to know

23 whether the deferral of the expenses was -- of the

24 investment was going to put United in a noncompliance

25 situation for PPO?
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 1           MR. VELKEI:  Asked and answered.

 2           THE COURT:  Overruled.

 3           THE WITNESS:  No.  Because there were letters that

 4 could be sent that would delay the timing of the termination

 5 but still in compliance with the law.

 6 BY MR. STRUMWASSER:

 7      Q.   Ms. Berkel, I'm not asking about 635 any more but

 8 in general do you know that for 2008 United set back about

 9 200 hundred million from its overall budget?

10           MR. VELKEI:  Your Honor, irrelevant as far --

11           THE COURT:  What is the relevancy?

12           MR. STRUMWASSER:  Well, there is only one budget

13 that serviced PacifiCare we've been told, and that's the

14 United budget.  The capital budget.

15           THE COURT:  All right, still how is it relevant to

16 what I have to decide?

17           MR. STRUMWASSER:  Whether or not they were,

18 whether or not they were starving the PLHIC platform in

19 order to save money for the United systems for the United

20 company.

21           THE COURT:  And this is a preliminary question to

22 that?

23           MR. STRUMWASSER:  Yeah.

24           THE COURT:  All right.  I'll allow it as a

25 preliminary question.
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 1 BY MR. STRUMWASSER:

 2      Q.   Do you have the question in mind?

 3      A.   I think I remember.  Well, could you ask it again,

 4 please?

 5      Q.   Sure.  Was there an effort to cut the United Ops

 6 budget by 200 million for 2008?

 7           MR. VELKEI:  Vague.  If you could be is there a

 8 particular time?

 9           MR. STRUMWASSER:  You mean other than 2008.

10           THE COURT:  I'll allow it.

11           THE WITNESS:  I think you mean capital budget,

12 right?

13 BY MR. STRUMWASSER:

14      Q.   I think I do, too.  But I'm encouraged to know

15 that you think so, also.

16      A.   I don't remember the number.  I remember that

17 every year we're continually looking at the budget for

18 capital.

19           MR. STRUMWASSER:  Okay.  Let's do this.  Let's

20 mark as 636 an e-mail with a top date of May 23, '08 from

21 Mr. McMahon to Ms. Berkel and others.

22           THE COURT:  All right.  636 is an e-mail with a

23 top date of May 23, 2008.

24           (Exhibit 636 marked for identification.)

25           MR. VELKEI:  Your Honor, I request that
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 1 Mr. Strumwasser be asked to lay some foundation question as

 2 about what, if any, impact this has had on PLHIC.  It seems

 3 to be a general corporate spending discussions.  I don't see

 4 any mention of PLHIC in here.

 5           MR. STRUMWASSER:  Well, I, you know.

 6           THE COURT:  That was preliminary to this.  What

 7 about the confidentiality?

 8           MR. VELKEI:  A lot of figures in here, your Honor,

 9 so I think the confidentiality is appropriate.

10           THE COURT:  May I hear the question?

11           THE WITNESS:  I'm ready.

12      Q    (By Mr. Strumwasser) Okay.  So this is

13 Mr. McMahon's report on the "big UHG Ops meeting"; right?

14      A.   Yes.

15      Q.   And is this again Ops in the sense of

16 transactional operations?

17      A.   I actually think it's broader than that.

18      Q.   What makes you say that?

19      A.   Mr. Hemsley's meetings are beyond operations.  I

20 think he calls them that so --

21      Q.   Okay.  Do you know, were you at the meeting on

22 May 22?

23      A.   No, I was not.  This is Mr. Hemsley's direct

24 reports and if you key direct report.

25      Q.   Is anybody at PLHIC a direct report or an indirect
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 1 report to him, a key indirect report?

 2      A.   To who?

 3      Q.   Mr. Hemsley.

 4      A.   No.

 5      Q.   Mr. McMahon reports to Mr. Hemsley.  And that's a

 6 -- that he was unhappy that the company wasn't able to cut

 7 the full X million from its spend.  Is that a X million cut

 8 in the capital budget?

 9      A.   Mr. McMahon works for Gill Bradill, who is a

10 direct report of Mr. Hemsley.  And the X million that

11 Mr. Hemsley asked for was out of $X billion for all of

12 United Health Group and all of its segments.

13      Q.   And then we have the Pacific Region Presentation

14 starting the bottom of the first page, which was given by

15 Mr. Sheehy, right?

16      A.   I guess, yes.

17      Q.   Okay.  And there's a reference there to a $X

18 million cut; do you know what that is?

19      A.   I'm sorry.  Where are you?

20           THE COURT:  You must be on the next page.

21 BY MR. STRUMWASSER:

22      Q.   Top of the second page.  "We're done with the

23 $X million cut", the beginning with the first full

24 paragraph.

25      A.   Yes.  And that is referring to all of
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 1 UnitedHealthcare, the commercial business.

 2      Q.   It's not just the Pacific region?

 3      A.   It is not.

 4      Q.   Why?  Do you know why -- okay.

 5           MR. VELKEI:  Your Honor, I just like to renew my

 6 objection on relevance grounds of this document.

 7           THE COURT:  Overruled temporarily.

 8 BY MR. STRUMWASSER:

 9      Q.   So you understand that this paragraph two to not

10 have been a part of Mr. Sheehy's presentation for the

11 Pacific region?

12      A.   It isn't, no.

13      Q.   Okay.  All right.  The -- I can't count.  I'm not

14 sure where the paragraph breaks are.  Do you see a paragraph

15 that says to start "at a few points"?

16      A.   I do.

17      Q.   Okay.  And there's a reference there to the recent

18 provider survey that we got which showed thirty percent

19 approval; right?

20      A.   Uh-huh.

21      Q.   This is different than the broker survey we talked

22 about, that you spoke about, you know, last week or on

23 Monday or is that the same report survey?

24      A.   It's a very different survey.  Different time.

25      Q.   Okay.  And this is a survey that was conducted of
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 1 United group providers?

 2      A.   Yes.

 3      Q.   Was it national or?

 4      A.   Yes.

 5      Q.   Were there numbers reported for California?  Or

 6 for PHLIC?

 7      A.   No.

 8      Q.   Neither?

 9      A.   Not that I'm aware of.

10      Q.   Okay.  We have Hemsley's concluding comments near

11 the bottom.  And there's a reference to "capital will be X

12 million to X million for next year"; do you see that?

13      A.   I do.

14           MR. VELKEI:  Your Honor, I just like to, on the

15 confidentiality issue, we knew this was some pretty

16 sensitive budget numbers and I've already, the document is

17 confidential.  I'm concerned about reading these numbers

18 into the record, particularly when they're company wide.

19 And so I would ask that that -- those numbers be at least

20 temporarily be confidential.

21           THE COURT:  Can you just strike them?

22           MR. STRUMWASSER:  Well, let me ask one more

23 question and then I'll know, if I pay.  We can go back and

24 do this.  I'm happy to do that.

25      Q.   Ms. Berkel, the X or X million, is that the next
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 1 year's budget for the quantity that was X billion the prior

 2 year?

 3      A.   That's not accurate.  So the budget for 2008, as I

 4 read it in this e-mail, for United Health Group, was

 5 X billion.  And a forecast moved it to X billion in reaction

 6 to United Health Group performance.

 7           Mr. Hensley is saying for 2009 United Health Group

 8 will have capital in the $X to $X million range.  I am not

 9 sure if Dirk is giving the UnitedHealthcare piece.  I

10 suspect it's United Health Group.  I don't know.

11      Q.   Because there are references -- references to UHC

12 just above that; right?

13      A.   Um, you know, there's reference Ovations right

14 above that so I -- I don't know.

15      Q.   Okay.

16           MR. VELKEI:  Your Honor, I just --

17           MR. STRUMWASSER:  I'll take care of you in a

18 second, Mr. Velkei.  Don't worry about a thing.

19      Q.   Is it your understanding that the X or X then is

20 the successor to the X that became one?

21      A.   No, it is a different year entirely.

22           MR. STRUMWASSER:  Okay.

23           MR. VELKEI:  At this point, your Honor --

24           THE COURT:  Just wait, Mr. Velkei.  I think he's

25 going to make a motion.
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 1           MR. STRUMWASSER:  At this point, your Honor, I

 2 would propose that all of the dollar figures in the last two

 3 or three minutes be redacted.  We'll have the actual numbers

 4 in an envelope if we need them and leave it at that.

 5           THE COURT:  All right.  So we are, those will be

 6 stricken from the record.  The dollar amounts.

 7 BY MR. STRUMWASSER:

 8      Q.   And just to be clear here, this -- these numbers

 9 that we have been talking about, they do include whatever

10 capital budget there is available for PLHIC capital

11 investments; right?

12      A.   They include the PacifiCare operations funding

13 pool.  There is no PLHIC capital budget.

14      Q.   That wasn't my question.  I'll do it again.

15 Whatever capital is available for PLHIC, and I'll take the

16 operations modifier, as you have defined it, whatever

17 funding, capital funding is available for that is in this

18 UHG or UHC pool; right?

19      A.   Yes.  And the $X reduction we looked at earlier, I

20 can't put my hand on the exhibit number, is reflected in the

21 X million Mr. McMahon discusses on --

22      Q.   Ms. Berkel --

23           MR. VELKEI:  This is confidential material.

24           MR. STRUMWASSER:  It will all be deleted.

25           THE COURT:  I'll order it deleted.
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 1           MR. VELKEI:  All right.  Thank you.

 2           THE WITNESS:  Do I go on?

 3           THE COURT:  Yeah.  Go ahead.  They don't want you

 4 to give numbers, specific numbers.

 5           MR. STRUMWASSER:  Well, but I don't think, I think

 6 it will be helpful for her to do so because I don't think it

 7 will intelligible otherwise.  We have the numbers in the

 8 record.

 9           THE COURT:  If we don't know what record, what the

10 other document that she's referring to, no one trying to put

11 the record together would ever be able to figure it out.

12           MR. STRUMWASSER:  May I suggest then that the

13 number that she was just now addressing be referred to as

14 the number at the five lines above, five lines up from the

15 bottom of 3619?

16           THE COURT:  I think that's right.

17           THE WITNESS:  No.

18           THE COURT:  No?  That's not that?

19           THE WITNESS:  Wait.  Let me try it without

20 numbers.

21           THE COURT:  See, this one, is that the one?

22           THE WITNESS:  Yeah, up here.  Did I count five

23 from the bottom?  That's what I thought he said and I'm

24 talking right here.

25           THE COURT:  No, where you talked about this amount
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 1 here.

 2           THE WITNESS:  I did.

 3           THE COURT:  All right.  In relationship to this

 4 amount here?

 5           THE WITNESS:  I wasn't trying to draw that.

 6           THE COURT:  Oh, okay.

 7 BY MR. STRUMWASSER:

 8      Q.   Well I think I know what the judge was saying so

 9 let me just ask that question.  Is -- is that number near

10 the bottom related to the number near the top the second

11 line of the first full paragraph?

12      A.   No.

13           MR. STRUMWASSER:  Okay.  I don't know that I have

14 a question beyond that then.

15           THE COURT:  All right.  So I am going to make this

16 remain confidential.

17           MR. VELKEI:  Thank you, your Honor.

18           MR. STRUMWASSER:  That's fine, your Honor.

19           THE COURT:  Okay.

20 BY MR. STRUMWASSER:

21      Q.   So I want to go back to your previous testimony

22 that management was always supportive of giving you

23 resources to resolve any problems or issues or however you

24 want to term them, "opportunities for improvement".  Do you

25 remember that testimony?
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 1      A.   I do.

 2      Q.   And so, for instance, you had an instance in which

 3 management was set on reducing FTEs while you needed to

 4 increase FTEs in order to resolve problems, you wouldn't

 5 consider that to be supportive in giving you the resources

 6 you need; would you?

 7      A.   Do you have a specific example you want to show

 8 me?

 9      Q.   Sure.  But I'd like to know as a general

10 proposition that would not be management support?

11           MR. VELKEI:  Objection.  Vague.

12           THE COURT:  Do you need the question rephrased?

13           THE WITNESS:  No.

14           THE COURT:  All right.

15           THE WITNESS:  I often had to ask more than one.

16           MR. STRUMWASSER:  637, your Honor.

17           THE COURT:  That's true.

18 BY MR. STRUMWASSER:

19      Q.   A December 4, '08 e-mail from Jillian Foucre.

20 Foucre?

21      A.   Yes.

22           THE COURT:  All right.  That will be marked as

23 Exhibit 636.  An e-mail with a top date of December 4, 2008.

24           637.  Looked straight at it and said the wrong

25 thing.  I think it must be late.  (3:40 p.m.)
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 1           (Exhibit 637 marked for identification.)

 2 BY MR. STRUMWASSER:

 3      Q.   Okay.  So this is an e-mail chain that starts on

 4 December 4 from you to Ms. Foucre saying that they were

 5 discussing a 35 FTE reduction that is being requested by

 6 Patterson; right?

 7      A.   Yes.

 8      Q.   That's Mike Peterson?

 9      A.   No.  Matt Peterson.

10      Q.   Matt Peterson.  And what's his position?

11      A.   Human resources.

12      Q.   And you ask for a meeting with Steve Nelson;

13 right?

14      A.   Yes.

15      Q.   Who is Mr. Nelson?

16      A.   He is the CEO of the Pacific region.

17      Q.   And he declined to have that meeting?

18      A.   At that time.

19      Q.   And you wanted to meet with him to persuade him

20 not to lay off the 35 FTEs; right?

21      A.   No.

22      Q.   What was the purpose of the meeting you were

23 requesting?

24      A.   Mr. Nelson was supporting my request to add FTEs,

25 and I was asking him to have a meeting with Michael Boyle
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 1 and Matt Peterson.  Mr. Nelson determined that he would

 2 handle that directly without having a meeting, and he was

 3 successful.

 4      Q.   So you were getting resistance from Mr. Peterson

 5 and Mr. Boyle; is that right?

 6      A.   Only Mr. Peterson.

 7      Q.   And then you have some headlines "We have known

 8 defects identified this summer that are still not corrected

 9 in the system".  Do you see that?

10      A.   I do.

11      Q.   Which defects are you referring to?

12      A.   I think I'm just referring to various provider

13 information in our claims engines.

14      Q.   So it's problems having to do with contract

15 uploading issues?

16      A.   Yes.  Contract loading issues.

17      Q.   So that's loading to NDB?

18      A.   Um, I'm not sure if the issue is in NDB or if it's

19 just how NICE and RIMS are being loaded directly.  NDB for

20 RIMS; direct loads for NICE.

21      Q.   So you don't recall whether it's a problem getting

22 it into NDB or getting out of NDB into the other two

23 systems; is that right?

24      A.   Well, I suspect it's both.

25      Q.   Into and out of NDB?
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 1      A.   Well, if it doesn't go into NDB correctly, then

 2 the interface will send something incorrectly.

 3      Q.   And you say that these issues will repeat

 4 themselves with 2009 contract loading because we have not

 5 corrected our internal control framework (reworks/provider

 6 appeals will increase)".  These issues are issues that were

 7 identified during the summer of 2008; is that right?

 8      A.   Yes.

 9      Q.   And as of December they had not yet been

10 remediated?

11      A.   Yes.

12      Q.   Whose responsibility was it to correct for those

13 errors, those defects?

14      A.   Ms. Foucre's team.

15      Q.   Who?  I'm sorry.

16      A.   Ms. Foucre's team.

17      Q.   And her team is?

18      A.   Network capabilities group, the contract loading

19 team.

20      Q.   You say that "We have two California regulatory

21 audits coming in 2009 one specifically focused on claims

22 payment accuracy back to the contracting fee schedule"; do

23 you see this?

24      A.   I do.

25      Q.   Those are the CDI and DMHC reviews?
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 1      A.   Yes.

 2      Q.   "These defects are not unique to PacifiCare.  The

 3 lessons learned here will apply to all acquisitions/EPDE and

 4 also UNET".  Are you saying that to encourage -- are you

 5 saying that in order to encourage the approval of the FTEs?

 6      A.   Um, I'm saying that, yeah, for that reason plus

 7 the how -- how is it that these items are happening so that

 8 they can be eliminated.

 9      Q.   Did you ever find out how things are happening?

10      A.   I did.

11      Q.   How?

12      A.   You know, I -- I'm not the technical person in

13 these arenas, but we worked through the corrections that we

14 needed to make and put additional reporting in place to

15 routinely lock for similar issues.

16      Q.   "The fine is also -- the fine is not budgeted

17 either".  What do you mean by that?

18      A.   Well, to the extent that there are fines from the

19 2009 examination, then I was trading off being fixed and

20 ready to go with a hypothetical fine.

21      Q.   So this is not a reference to the fines from the

22 2007 market conduct exams?

23      A.   No, it's a hypothetical related to audits that

24 were facing six months from December '08.

25      Q.   "The cost of these FTEs has a huge ROI in fine



8177

 1 reduction".  Is that another way to say that the money

 2 spent, a dollar spent in these FTEs to prevent violations

 3 will return more than a dollar saved in penalties?

 4      A.   Yes.

 5      Q.   And you say, and as I understand it, you were

 6 saying that there are more reworks in the RIMS engine; is

 7 that right?

 8      A.   Actually, I think the sentence is saying that I

 9 was adding more description to the Power Point about the

10 rework we had.

11      Q.   Because you had a rework inventory that was facing

12 the RIMS engine; right?

13      A.   Yes.

14      Q.   And you say, "which I thought, we addressed well

15 on 10/30 plus the PPT said that we had identified defects

16 with 10K of 90K, MPINS on RIMS-ten percent", four

17 explanation points.

18           I know you'll be surprised to hear that I don't

19 know what that says.  Can you help me out?

20      A.   MPIN is a United identification number for a

21 practicing individual.

22      Q.   For a provider?

23      A.   For a physician.  And so these defects, you know,

24 related to addresses and fax numbers and, you know, things

25 like that that are not claim impactful but we, I wanted to
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 1 get it right.  I wanted them to be in sync.

 2      Q.   So am I correct that you're referring to 90,000

 3 provider identification numbers?

 4      A.   Yes.

 5      Q.   And ten of those, 10,000 of those 90,000 were

 6 defective?

 7      A.   I guess really what I should have said is not the

 8 same as MDB.

 9      Q.   So generally the defect you're talking about here

10 is a mismatched NDB?

11      A.   Yes.

12      Q.   Okay.  And so the ten percent is really one out of

13 nine?

14      A.   Yes.

15      Q.   When you say "I thought we addressed well on

16 10/30" what is that?

17      A.   There had been a discussion on October 30.

18      Q.   With whom?

19      A.   Steve Nelson, Gail Budrew.  Um, Michael Boyle,

20 Jeffrey Greg.  Others.

21      Q.   And what was the topic of that discussion?

22      A.   Um, it was a California business review.

23      Q.   Did you say you thought "we had addressed well on

24 10/30 plus the PPT" and I think that that's Power Point?

25      A.   Yes.
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 1      Q.   So you're talking about the graphics that you had

 2 at that meeting said that we had identified defects with 10K

 3 of 90K and so on.  I don't understand the "plus PPT said

 4 that we had identified defects".  What does that reference

 5 to?

 6      A.   It was included in that Power Point.

 7      Q.   Who is Sally Verrilli?  Sally Verrilli rather?

 8      A.   She is a member of Jill's team.

 9      Q.   And she says "I don't believe CSPIT" -- I bet you

10 don't say it that way there.  What is CSPIT?

11      A.   It's a -- an initiative of Jill's related to

12 contract loading redesign.

13      Q.   And so she's saying that it has, that CSPIT has

14 been funded for capital but not for FTEs?

15      A.   At that time it had not yet been through the FTE

16 funding process.

17      Q.   So she doesn't have any resources to redirect to

18 PHS even if we wanted to do that; is that right?

19      A.   Right.  But ultimately we got the resources.

20      Q.   Ms. Verrilli says that "We are already down 87 FTE

21 positions since December of '07.  And NDM", which is

22 National Database Management?

23      A.   Network Data Management.

24      Q.   Data Management alone.  "We are beyond the point

25 of absorbing any additional work".  So you said that you
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 1 eventually got the funding.  It did not come from Ms Foucre

 2 or is this or did it?

 3      A.   Jill received the FTEs that Steve Nelson and I

 4 were asking for.

 5      Q.   Do you know in 2008 what a 87 FTE shortfall would

 6 be in an organization like Ms. Foucre's?  How large was her

 7 organization in form of authorized petitions?

 8      A.   Large.  I would -- I would be guessing, but she is

 9 accountable for contract loading for United Health Group.

10 So, you know, I'm guessing, but more then a couple thousand

11 people.

12           MR. STRUMWASSER:  Okay.  Is this a good place.

13 Your Honor?

14           THE COURT:  I just have to ask.  It doesn't have

15 to be on the record.  The word university is at the end.

16 Was this supposed to be universally or did it mean what it

17 says?

18           THE WITNESS:  It looks like I got interrupted.

19           THE COURT:  Okay.

20           THE WITNESS:  And then hit send.

21           THE COURT:  All right.  We'll be back here

22 tomorrow morning at nine o'clock.  How many pages?

23           THE COURT REPORTER:  Put down 150, your Honor.

24 (Whereupon, at 3:50 p.m. the proceedings concluded until

25 June 17, 2010 at 9:00 a.m. for further proceedings.)
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 1 Thursday, June 17, 2010              9:12 o'clock a.m.

 2                        ---o0o---

 3                  P R O C E E D I N G S

 4      THE COURT:  All right.  This is on the record.

 5 This is before the Insurance Commissioner of the State

 6 of California in the matter of PacifiCare Life and

 7 Health Insurance Company.  This is OAH Case

 8 No. 2009061395, Agency No. UPA 2007-00004.

 9          Today's date is June 17th, 2010.  Counsel are

10 present.  Respondent is present in the person of

11 Ms. Higa.

12      MR. STRUMWASSER:  We will not have the pleasure of

13 Ms. Rosen today.

14      THE COURT:  I'm sorry.

15      MR. STRUMWASSER:  And just a couple of

16 housekeeping matters, your Honor.  I have the reduced

17 version of Exhibit 631.

18          And, your Honor, I would just request that,

19 before we finish today, we take up the question of the

20 evidence request that we filed on Tuesday so that

21 whatever obligations the company has, it has the hiatus

22 to work with them.

23      THE COURT:  Okay.

24      MR. VELKEI:  Your Honor, we weren't prepared to do

25 that.  But we are prepared -- we're producing -- all of
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 1 the data that was requested last week is being produced

 2 today.

 3      THE COURT:  Okay.

 4      MR. VELKEI:  So most of that Request No. 3, on the

 5 written ones that we received, that stuff is being

 6 produced.  We're obviously going to have some

 7 differences in opinion with regard to the other

 8 categories.  I think briefing is going to be

 9 appropriate.

10      MR. STRUMWASSER:  Let's at least argue, and then

11 your Honor can decide whether briefing is necessary.

12      THE COURT:  Okay.  You know, the one observation I

13 had, Mr. Strumwasser, about the breakdown of the values

14 of the different companies and such is I'm not sure

15 that it's necessarily the Department's concern.  The

16 cost they paid for the companies -- I guess there are

17 25 legal entities -- the $8 billion, I think maybe it's

18 the responsibility of the respondents to break that

19 down if they want to consider a different number.

20      MR. STRUMWASSER:  Well, preliminarily, is it clear

21 to your Honor the relationship between these numbers

22 and the penalty question that we're --

23      THE COURT:  Yes.  If the penalties is based on

24 $8 billion, I'm not sure how that disadvantages the

25 Department.  If it should be based on something less
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 1 than that -- I know in civil cases, you know, if you

 2 have punitive damages and everything, it's your

 3 responsibility to make that happen.

 4          I'm not sure in this situation that that's

 5 really your responsibility.

 6      MR. STRUMWASSER:  No, I understand that.  And I

 7 appreciate that.  But I think what's going to happen

 8 is, at some point during this proceeding, we're going

 9 to get a number from company.  We want to be in a

10 position to respond to that because these accounting

11 numbers have rich and varied alternatives.

12      THE COURT:  Yes.  Well, and it might not be

13 through this witness.

14          And if that's true, you know, Mr. Velkei, I do

15 expect you to give them back-up material for whatever

16 numbers you're coming up with.

17      MR. VELKEI:  Absolutely.

18      THE COURT:  And we might have to call Ms. Berkel

19 back if that's necessary.  But I think -- I appreciate

20 your wanting to figure out all this stuff.  I think

21 it's good.  But I'm not sure that at this point it's

22 your responsibility to do that.

23      MR. STRUMWASSER:  And I understand that, just as

24 your Honor has said to PacifiCare on a number of

25 occasions, if we're disadvantaged there's more time to
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 1 be available.

 2      THE COURT:  Yes, we'll call people back.  There's

 3 nothing I can do.  And I know you want to know if

 4 they're going to do that, but at this point, the value

 5 is $8 billion.  And if they want me to consider a

 6 different number, they're going to have to put that

 7 evidence on and the back-up for what that is.

 8      MR. VELKEI:  To be fair, your Honor, I mean, it's

 9 our view that the Department has the burden of saying

10 what they think the appropriate penalty is, and then we

11 respond.

12      THE COURT:  Right.  But if you base your penalty

13 on $8 billion and it turns out it was only $2 billion,

14 you know, then we might have to do some back and forth.

15 So I think the ball is in your court.

16      MR. VELKEI:  And to the extent we take that

17 position, whatever back-up there is we will, of course,

18 produce it, your Honor.

19      THE COURT:  Okay.  Is that okay for that solution?

20      MR. STRUMWASSER:  I am a little handicapped in

21 answering that because much of the material I'm asking

22 for of this flavor is stuff that the economist is

23 telling me he needs for his testimony, some of which

24 goes to this penalty question -- this aspect of the

25 penalty question, some of which doesn't.



8190

 1      THE COURT:  Okay.  If you have need for something

 2 else for another reason, let me know, and we can try

 3 and work that out.  I really don't want to be doing

 4 this in September, but if we have to bring somebody

 5 back because of that -- so, you know, I'm hoping that

 6 you think about that ahead of time.  And if that's

 7 going to happen, maybe you can supply whatever material

 8 you need him to have so that we don't have to spend

 9 more time on this than we need to.

10      MR. VELKEI:  We'll do our best, your Honor.

11      THE COURT:  All right.

12      MR. STRUMWASSER:  Thank you.

13      THE COURT:  All right.  And sure, we'll spend some

14 time talking about the other materials that you talked

15 about.

16      MR. STRUMWASSER:  Thank you.

17      THE COURT:  All right.  Since your testimony is

18 unbroken, we can just keep going.

19                      SUSAN BERKEL,

20          called as a witness by the Respondent,

21          having been previously duly sworn, was

22          examined and testified further as

23          hereinafter set forth:

24      CROSS-EXAMINATION BY MR. STRUMWASSER (Resumed)

25      MR. STRUMWASSER:  Q.  Good morning, Ms. Berkel.
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 1 We have some paper stuff to do.  And so if I may, I'm

 2 just going to distribute some documents I'm going to

 3 ask be marked.

 4      THE COURT:  All right.

 5      MR. STRUMWASSER:  So I have a stack here and a

 6 stack for your Honor.

 7      THE COURT:  You want these --

 8      MR. STRUMWASSER:  Sequentially marked.

 9      MR. VELKEI:  Do you have another stack we could

10 use?

11      MR. STRUMWASSER:  I don't have another stack, but

12 if there's anything you're missing, we can certainly

13 retrieve some more materials.

14      THE COURT:  So they start with the first one,

15 "Amended Filing Cover Sheet"?

16      MR. STRUMWASSER:  That's right.  Maybe I can just

17 sort of identify -- these are --

18      Q.  Ms. Berkel, perhaps you could just help us by

19 confirming that these documents appear to you to be the

20 statutory annual statements that PacifiCare Life and

21 Health Insurance Company filed.

22          And I'll tell you what.  While Ms. Berkel

23 peruses these, let's just go ahead and put marks on

24 them and identify them for the record.

25      MR. VELKEI:  Sounds good.
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 1      THE COURT:  So 638 is the first amended filing

 2 cover sheet.  Is there a year on this one?

 3      MR. STRUMWASSER:  Yeah, we two-sided it.  If you

 4 just turn the page, the bottom of the first -- the

 5 cover page.

 6      THE COURT:  December 31st, 2004.

 7      MR. STRUMWASSER:  Right.  630- --

 8      THE COURT:  '04.

 9      MR. STRUMWASSER:  I'm sorry.  The exhibit number?

10      THE COURT:  Oh, I'm sorry.  638.

11      MR. STRUMWASSER:  So 638 we're representing is the

12 2004 annual statement.

13          (Department's Exhibit 638 PAC0644324

14           marked for identification)

15      THE COURT:  And 639 will be the 2005 statement.

16          (Department's Exhibit 639 PAC0644515

17           marked for identification)

18      THE COURT:  And 640 is the 2006 statement.

19          (Department's Exhibit 640 PAC0644863

20           marked for identification)

21      THE COURT:  641 is the 2007 statement.

22          (Department's Exhibit 641 PAC0645059

23           marked for identification)

24      THE COURT:  642 is the 2008 statement.

25          (Department's Exhibit 642 PAC0644682
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 1           marked for identification)

 2      THE COURT:  And 643 -- logically it would be 2009,

 3 but I don't see --

 4      MR. STRUMWASSER:  It is 2009.  That one is at the

 5 very top under the word "Annual Statement."

 6      THE COURT:  Oh, 2009.  That is 643.

 7          (Department's Exhibit 643 marked for

 8           identification)

 9      MR. STRUMWASSER:  Your Honor, for the record, the

10 exhibits 638 through 642 were produced by PacifiCare in

11 this proceeding and have Bates numbers.  643, I

12 believe, post-dates their production.  It is the

13 version of the annual statement that the Department has

14 on its Web site.

15          And it's skinnier, you'll notice, and does not

16 have all the same schedules.  And so we would have no

17 objection if PacifiCare prefers to submit a --

18 substitute 643 -- substitute a 2009 statement, that's

19 fine with us.  But the items that are missing aren't

20 important to us at the moment.  So we're happy to just

21 go with this abbreviated version, or not, as the

22 company prefers.

23      MR. VELKEI:  We'll talk to Ms. Berkel at the

24 break, figure that out.  Appreciate it.

25      THE COURT:  All right.
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 1      THE WITNESS:  These are statutory financial

 2 statements for PacifiCare Life and Health Insurance

 3 Company, yes.

 4      MR. STRUMWASSER:  Q.  And at some point in your

 5 tenure with PLHIC, you were responsible for these,

 6 right?

 7      A.  Yes.

 8      Q.  And I believe you signed one of these as

 9 president of the company, right?

10      A.  12/31/2005 I signed as president, yes.

11      Q.  So let me just ask you, would you summarize

12 for the Judge what an annual statement is?

13      A.  The National Association of Insurance

14 Commissioners provides for a uniform set of documents

15 to be prepared and, on an annual basis, audited.  And

16 the statutory financial statements with footnote

17 disclosures are included.  And then many additional

18 supplemental pieces of information are also included

19 within the NAIC's format.  And the format has changed

20 over time.

21      Q.  And these statements are prepared pursuant to

22 statutory accounting principles or SAP?

23      A.  Yes, they're in accordance with statutory

24 accounting principles.

25      Q.  So they are prepared and filed with the --
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 1 with any insurer's domiciliary state department, right?

 2      A.  Yes.

 3      Q.  And then other states where the company is

 4 authorized to do business get a copy, right?

 5      A.  Yes.

 6      Q.  So let's navigate through a little bit of

 7 this, and let's take the 2009 statement, 643 just as an

 8 exemplar.  And I think it would be helpful if we can

 9 identify what some of these things are.

10          So on Page No. 2, the second page of this, and

11 Page 3, we have the balance sheet, correct?

12      A.  Yes.

13      Q.  And that shows the assets on the first page,

14 Page 2, and liabilities and surplus on the subsequent

15 page, right?

16      A.  Yes.

17      Q.  Now, in the assets, there is a discussion of

18 admitted and unadmitted assets.  What is the difference

19 between admitted and unadmitted assets?

20      A.  Well, the statutory accounting principles

21 define assets that can count for tangible net equity

22 and assets that can't.  A non-admitted asset is not

23 included in the calculation of tangible net equity.

24      Q.  And then on the Page No. 3, we have list of

25 liabilities at the top.  And then on Line 37 -- and I
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 1 apologize in advance; we made this worse for everybody

 2 for reading by reducing it to 8 1/2-by-11.  These are

 3 actually legal-sized papers.  But we made it better for

 4 those that provide file cabinets.

 5          So Line 37 is surplus.  What is surplus?

 6      A.  Line 37 is the calculation of assets minus

 7 total liabilities.

 8      Q.  So is it the SAP version of a measure of net

 9 worth?

10      A.  Yes.

11      Q.  Is there a -- I mean, I understand -- the form

12 itself tells us how to calculate from the other

13 quantities on the page.  But is there a more generic

14 definition of surplus that you would offer to help us

15 understand it?  I mean --

16      A.  A more generic --

17      Q.  Sort of a qualitative description of what it

18 is that surplus represents?

19      A.  Yeah, give me a minute.  I just want to -- I

20 haven't looked at these in a while.

21      Q.  Sure.

22      THE COURT:  Do you want to take a few minutes to

23 look through the whole thing?  I assume you're going to

24 ask more questions.

25      MR. STRUMWASSER:  I don't think that will prove
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 1 fruitful because there is so much to look at.  And you

 2 know, nobody ever believes a lawyer when they say --

 3 I'm really just trying to get these documents into

 4 evidence and get them explained away.  We don't have

 5 any issues with the statutory statement.  We're not

 6 claiming violations here or anything.  Just, I want to

 7 get the numbers in.

 8      MR. VELKEI:  Presumably this goes to net worth, so

 9 if the Court doesn't mind, maybe just a few minutes.

10      THE COURT:  Sure.  It's all right.

11      THE WITNESS:  I just want to -- it looks to me

12 that we should be talking about Line 38 as being the

13 total net worth of PLHIC at December 31st, 2009, if I'm

14 reading this right.

15          It's missing Line -- Line 37 does not include

16 Line 29.  So we should be talking about Line 38.

17 Sorry, I was being an accountant.

18          Okay.  So let's see.  A more generic way of

19 describing this -- so -- well, I guess I would say is

20 simply we already talked about net worth being total

21 assets minus total liabilities.  And it's presumably

22 the historical statutory value of a legal company,

23 presuming that you can get the same dollars for those

24 assets and that the liabilities are limited to what's

25 presented here.
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 1      MR. STRUMWASSER:  Q.  And we have in various lines

 2 on Page 3 reserves.  And what are reserves in general?

 3      A.  Can you give me a line in particular?

 4      Q.  Sure.  For example, Line 1, "Aggregate reserve

 5 for live contracts," and so on.  And there's a number

 6 for 2009 year-ending of 1.6 million.  I don't know that

 7 you know what that particular 1.6 million is, but

 8 that's an example of reserves.

 9      A.  Okay.  Just making sure.  That word is used

10 broadly.

11          Okay.  In the context of liabilities that we

12 call reserves, that means it is the amount of -- it's

13 the estimated cost of services that have been rendered

14 through the balance sheet date that are not yet paid.

15      Q.  And so to take one example, if a large claim

16 comes in, you would set up a reserve for that claim,

17 set aside some dollars in a reserve account, right?

18      A.  The reserve process uses historical patterns

19 and any known information about the inventory on hand.

20      Q.  What are the principal reserves that are

21 identified in the balance sheet of a health insurer

22 such as PacifiCare, such as PLHIC?

23      A.  There are many types of reserves.  The medical

24 products have a reserve which we commonly refer to as

25 incurred but not reported claims.  And that is the
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 1 actuarial process that we had discussed last week in my

 2 testimony.

 3          And it is an estimate based on the most recent

 4 three years for PacifiCare Life and Health Insurance

 5 Company, the most recent 36-month period of paid claim

 6 information, other business items that would influence

 7 that reserve, and anything we know about the inventory

 8 on hand as we're closing December 31st, 2009.  That's

 9 one item of reserve.

10          There are other reserves required by statutory

11 accounting principles for claims run out.  PLHIC has

12 complex contracts with the federal government.  There

13 are many reserves in these financial statements related

14 to the Medicare Part D product, and those contracts

15 have long-term settlement periods.  Then there are

16 reserves that relate to contingences.  And there's a

17 whole accounting guidance for those items that are more

18 challenging to estimate and those would also be part of

19 the liability side of the financial statement.

20      Q.  And the -- insofar as SAP accounting -- strike

21 that.

22          Insofar as SAP calls for actuarial

23 calculations and entries is it the -- well, what is

24 the -- is there a source of principles that lay those

25 out for the actuary?
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 1      A.  I think you're asking me are there --

 2 equivalent to statutory accounting principles, are

 3 there equivalent actuarial -- I don't know if they're

 4 called "principles."

 5      Q.  The reason I'm struggling here is I'm more

 6 familiar with the casualty and property side, where

 7 there's a Casualty Actuarial Society that has

 8 principles and such.  Is there such a thing on the

 9 health side?

10      A.  Well, my understanding is that anyone that has

11 the title of "actuary" has gone through a rigorous and

12 broad actuarial examination, and I do think there are

13 specializations.

14      Q.  So just looking at Page 3, at the end of 2009,

15 PLHIC's surplus was 677 million and change, right?

16      A.  No.  It's Line 38.

17      Q.  The question was surplus.

18      A.  Oh, yes.  Yes.  Sorry.

19      Q.  And then on Line 38 we have what you would

20 call -- the line only tells us what you add together.

21 What is the quantity called?

22      A.  Net worth.

23      Q.  So net worth is the 680 million, right?

24      A.  Yes.

25      Q.  And to the right in each of these cases we



8201

 1 have the year-end 2008 corresponding figure, right?

 2      A.  Yes.

 3      Q.  So in 2009, PLHIC's net worth went up

 4 about 37-, $38 million right?

 5      A.  Yes.

 6      Q.  And on Page 4, we have the income statement,

 7 right?

 8      A.  Yes.

 9      Q.  And on Lines 1 through 9, we have reported the

10 various items of revenue; is that right?

11      A.  Yes.

12      Q.  So we learned that the company's total revenue

13 in 2009 was about 480 million?  Did I get the wrong

14 line?

15      A.  That's correct, 480 million including interest

16 income.

17      Q.  Right.  Of which about 322 million came from

18 premiums which are reported on Line 1, right?

19      A.  Yes.

20      Q.  And the other significant revenue source is

21 Line 8.3, aggregate write-ins of 133 million, right?

22      A.  Yes.

23      Q.  And they're broken down in the box below it as

24 details or write-ins, right?

25      A.  Yes.
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 1      Q.  And the $133 million item is identified as

 2 royalty fees, right?

 3      A.  Yes.

 4      Q.  What are those in the case of PacifiCare, in

 5 the case of PLHIC?

 6      A.  PLHIC owns the PacifiCare and Secure Horizons

 7 trademarks.  And the HMO legal companies and perhaps

 8 PacifiCare Life Assurance Company, I don't remember,

 9 pay a royalty fee for the use of those trademarks to

10 PLHIC.

11      Q.  How long have those trademarks been an asset

12 of PLHIC?

13      A.  I want to say 1998.  It might have been 1999.

14 I don't remember.

15      Q.  Has PLHIC owned those trademarks since they

16 were first trademarks, or were the trademarks

17 transferred into the company after they were put into

18 use?

19      MR. VELKEI:  Objection, relevance.

20      THE COURT:  I'll allow it.

21      THE WITNESS:  I'm not sure, but I would say that

22 after.

23      MR. STRUMWASSER:  Q.  Does PLHIC use those

24 trademarks itself, I mean, other than as a source of

25 royalty income?
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 1      A.  Yes.

 2      Q.  And then on Lines 10 to 28, we have the

 3 expense items, right?

 4      A.  Yes.

 5      Q.  Now, the reserves to pay claims, let's say,

 6 those are a liability reflected on the balance sheet,

 7 right?

 8      A.  Yes.

 9      Q.  When, in the course of a year, let's say, you

10 put a dollar of additional money into the reserves,

11 that one dollar is reflected in the income statement as

12 a cost of losses, right?

13      A.  At its simplest level, yes.

14      Q.  But if you think that's oversimplifying it --

15      A.  It works.

16      Q.  Then if you take money out of reserves in the

17 course of the year, money that had been set aside in

18 the prior year, that is reflected as, what, income or

19 negative cost?  How does that get reflected in the

20 income statement?

21      A.  At it's simplest level, it's reflected as

22 negative cost.

23      Q.  So we see in -- on Page 4 on the income

24 statement on Line 28 that the total costs are about

25 303 million, right?
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 1      A.  Yes.

 2      Q.  And then the net -- the net difference between

 3 those is reported as net gain from operations on Line

 4 31, right?

 5      A.  Yes.

 6      Q.  So in 2009, PLHIC had a net gain from

 7 operations of $178 million or so, right?

 8      A.  Before tax.

 9      Q.  Before tax, right.  And then we have income

10 tax on Line 32, right?

11      A.  Yes.

12      Q.  There are other kinds of taxes that PLHIC

13 pays, such as premium tax, right?

14      A.  Correct.

15      Q.  And that's paid to the state, right?

16      A.  Yes.

17      Q.  And premium tax is reflected above the net

18 gain number on 31, right?

19      A.  It is.

20      Q.  So the net gain from operations before

21 dividends to policyholder and federal income tax

22 includes the effect of state and local taxes on PLHIC?

23      A.  In 32, yes.

24      Q.  Yeah.  So after federal income, we have an

25 after-tax net gain of 121 million in '09?



8205

 1      A.  Yes, on Line 35.

 2      Q.  Since we've mentioned it, let's also go back

 3 to Line 29 for a second.  What are dividends to

 4 policyholders?

 5      A.  Well, this is a concept that isn't related to

 6 PPO, and I'm not really sure I can illustrate it, but

 7 some insurance companies sell policies that have a

 8 dividend aspect to the purchaser of the policy.

 9      Q.  So it's money to the customer, right?

10      A.  Right, but they don't relate to medical

11 products.  So --

12      Q.  And just so we're clear here, those are not

13 what we normally think of as dividends, which are

14 distributions to the owners, right?

15      A.  Distributions to the owners are called

16 dividends to stockholders.

17      Q.  Right.  And they are reflected here on which

18 line?  52?

19      A.  Yes, 52.

20      Q.  Now, that's entered as a negative number,

21 right, 79 million in 2009?  Is that because it came out

22 of the company and went to the owners?

23      A.  Sure.  This part of this schedule is a roll

24 forward of capital.  So the capital is lower because

25 that income has been dividended to the shareholder,
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 1 PacifiCare Health Plan Administrators.

 2      Q.  Is there a ready definition of the distinction

 3 between surplus and reserves, or could you make one for

 4 us?

 5      MR. VELKEI:  In the context of SAP?

 6      MR. STRUMWASSER:  Sure.

 7      THE WITNESS:  So you know, I'm not sure this is

 8 answering your question, but I think of liabilities.

 9 When I hear the word "reserve," I leap to the synonym

10 "liability."  When I hear the word "surplus," I leap to

11 the word "equity."  Did that help?  I wasn't --

12      MR. STRUMWASSER:  Q.  Yeah, it does because casual

13 folks not deeply steeped in the industry tend to find

14 those confusing.  That is very helpful.

15          On Page 8 we have a breakdown of the

16 investment income, which is -- the investment income

17 itself is reflected on the summary of operations.  But

18 on Page 8 we have the breakdown of investment income

19 and also the report of capital gains and losses, right?

20      A.  Yeah, hang on.

21      Q.  Sure.

22      A.  Yes, that's what that is.

23      Q.  And then on Page 11 we have what is known as

24 Exhibit 2.

25          And by the way, your Honor, should you find
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 1 yourself perusing these, the exhibit names tend to

 2 remain static, but the pages from year to year tend to

 3 vary.

 4      THE COURT:  All right.

 5      MR. STRUMWASSER:  Q.  So Page 8, is Exhibit 2, the

 6 general expense exhibit, right?  If I said "Page 8," I

 7 meant Page 11.  Page 11 is the general expense exhibit.

 8      A.  Yes.

 9      Q.  And the expenses are allocated among the lines

10 of business, life, accident and health, and all other

11 lines of business, and then investment.  Do you see

12 that?

13      A.  I do.

14      Q.  So PacifiCare has -- PLHIC's work is basically

15 in the accident and health insurance business.  So we

16 only have non-zero entries -- well, strike that.

17          We have -- principally have non-zero entries

18 in the accident and health columns, right?

19      A.  That's what I understand about '09.  Yeah.

20      Q.  Okay.  And the accident and health is broken

21 down between "Cost Containment," Column No. 2, and "All

22 Other."  What are those two columns indicating?

23      A.  I have no idea.

24      Q.  Then Column 6 is just the cost of investing

25 assets and tending to the investments; is that right?
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 1      A.  It looks to me like it's a cost paid to

 2 vendors that help invest the assets.

 3      Q.  Now, throughout this but, for example, on

 4 lines 10, 11, 12, 13, we have reference to expenses

 5 incurred, expenses unpaid.  What are the differences

 6 between incurred, paid, and unpaid?

 7      A.  Okay.  We'll try to do them in order.

 8          In medical policies, you go to the doctor; you

 9 get a prescription; you have an emergency room visit.

10 Services have been rendered, so a service has been

11 incurred.

12          Then that service that's been incurred goes

13 through a billing process by the provider.  Carrier

14 receives it and has the claim but has not yet

15 adjudicated it -- so it's unpaid -- and then

16 adjudicates the claim, and once the check is issued,

17 the claim is paid.

18      Q.  Is it sensible to think of incurred versus

19 paid and unpaid accounting as the difference between

20 accrual and cash accounting in the broader world?

21      A.  Sure.

22      Q.  On Pages 16 and 17, we have Exhibit 8, which

23 is entitled "Claims for Life and Accident and Health

24 Contracts."  And this exhibit provides further detail

25 on both paid and incurred claims during 2009, right?
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 1      A.  I think it's just on the estimate of -- I

 2 don't see any paid on here.

 3      Q.  Okay.  What are the references to "Reinsurance

 4 assumed and ceded"?

 5      A.  What line are you looking at?

 6      Q.  Page [sic] 3.2 and 3.3.

 7      A.  Page?

 8      Q.  Line, I'm sorry.  Line 3.2 and 3.3.  And I'm

 9 not asking you specifically, but what are they

10 categorically?

11      MR. VELKEI:  We're on Page 16?

12      MR. STRUMWASSER:  Yes.

13      THE WITNESS:  Insurance company may enter into

14 another insurance arrangement with another party --

15 this could be with a United affiliate; I don't know --

16 to take certain claims at a certain level and limit the

17 company's risk and reinsure the claim above that

18 stop-loss point to a different party.

19      MR. STRUMWASSER:  Q.  So it's a way for insurance

20 companies to reallocate the risk initially assumed in

21 the policy among various insurance companies, right?

22      A.  It is.

23      Q.  And if, let's say, PacifiCare has the original

24 policy, would that be called the direct policy or what

25 do you call the --
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 1      A.  Correct.  Direct.

 2      Q.  So if PacifiCare has a direct policy let's say

 3 with the federal government for Medicare and it decides

 4 to lay off a portion of the risk of that policy to

 5 UHIC -- just to pick a name at random -- in that

 6 transaction, PacifiCare would be ceding to UHIC, right?

 7      A.  Yes, the shipped out is ceded.

 8      Q.  Then what UHIC would be getting is referred to

 9 as being assumed, right?

10      A.  The risk in is called assumed.

11      Q.  And then on Page 22 -- I guess we should note

12 that page 19 has several of its -- has 19 points and

13 they are the notes to the financial statement, right?

14      A.  Was that for me?

15      Q.  Yeah.

16      A.  I'm sorry.  What was the question?

17      Q.  Just that the notes to the financial statement

18 are contained on Page 19 and 19.1 and so on?

19      A.  Yes.

20      Q.  And then there is a series of standardized

21 interrogatories that the company fills out that are on

22 20 and 20-point so on and so on.

23          So on 22 we have the five-year historical data

24 which simply lays out the numbers that were on the

25 prior pages and brings in four additional historical
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 1 years, right?

 2      A.  Yes.

 3      Q.  And then on Page 27, we have the -- an exhibit

 4 showing the number of policies, contracts,

 5 certificates, et cetera.

 6          And the third table on Page 27 pertains to

 7 PLHIC's business, accident and health insurance, right?

 8      A.  Yes.  The third table that says "Accident and

 9 Health Insurance" on Page 27 is a summary of the

10 beginning of the year to the end of the year for group

11 and other.

12      Q.  And the term "premiums in force," what does

13 that mean?

14      A.  It is a calculation of the value of the

15 premium in those underlying policies on the policy

16 timeline if the policy is a year.  I think it

17 represents a year of premium.

18      Q.  So I'm trying to figure out what the phrase

19 "in force" means.  Let me ask it this way.

20          Is the item on Line 10, "Premium is in force

21 end of year," is that going to typically be the number

22 that is reported on Line 1 of the income statement for

23 premiums received?

24      A.  I don't think so, no.

25      Q.  Is there anything you can tell us about what



8212

 1 the phrase "in force" does that adds to this number?

 2      A.  I would just be guessing.

 3      Q.  Okay.  Fair enough.  And the first two

 4 columns, 1 and 2, they represent the company's group

 5 insurance business, right?

 6      A.  Yes.

 7      Q.  And the last two columns, 5 and 6, which are

 8 labeled "Other," is that where you put the individual

 9 policies?

10      A.  No.  I think that individual is included in

11 "Group" for the NAIC purposes.  And "Other" would

12 relate to our federal and specialty products, like

13 behavioral and dental.  But I'm not clear where

14 individual really resides.  I'm making that from the

15 Page 16.  Doesn't have a column for individual.

16      Q.  Right.

17      A.  So I presume it's in "Group" on Page 16 and

18 would be presented consistently throughout.

19      Q.  Okay.  Anything else that you think would have

20 gone into Columns 5 and 6 besides dental insurance and

21 Medicare?

22      A.  Well, I think it's everything else of PLHIC

23 that isn't group medical.  So there probably are other

24 things.

25      Q.  So for purposes of that answer, you are
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 1 including within group medical individual medical?

 2      A.  I'm making a guess, yes.

 3      Q.  Okay.  So on Page 48, which is much closer

 4 than one would think because of the missing pages in

 5 between, we have the Schedule T, which is the premiums

 6 and annuity considerations broken down by state, right?

 7      A.  Yes.

 8      Q.  So we learned that, in the accident and health

 9 insurance business, PacifiCare's premiums in California

10 are 267 million out of a nationwide 322 million?

11      A.  Yes.

12      Q.  And then we have Page 50 is the next page in

13 the exhibit, Part 1 of schedulewide, the information

14 concerning activities of insured members of a holding

15 company group.  And we see PLHIC on the first page, on

16 Page 50 as coming off of -- well, from the top, we have

17 UnitedHealth Group and then PacifiCare Health Systems

18 LLC, right?

19      A.  Yes.

20      Q.  And then it is the owner of PacifiCare Health

21 Plan Administrators, Inc.?

22      A.  Yes.

23      Q.  Does it own 100 percent?

24      A.  It does.

25      Q.  Does United own 100 percent of PacifiCare
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 1 Health Systems LLC?

 2      A.  Yes.

 3      Q.  And then PacifiCare Health Plan Administrators

 4 then, if we go down in the left column that's coming

 5 off of them, we see PLHIC is the second to last entity

 6 in that column, right?

 7      A.  Yes.

 8      Q.  So what we have here is we have the same

 9 information that's presented in the first page of

10 5252 up through PacifiCare Health Systems LLC.  And we

11 now see that above that is just United, UnitedHealth

12 Group, Inc. right?

13      A.  Yes.

14      Q.  Now, outside of the insurance industry, the

15 financial statements are typically prepared pursuant to

16 generally accepted accounting principles or GAAP,

17 right?

18      A.  Yes.

19      Q.  Do insurance companies prepare both SAP and

20 GAAP statements?

21      A.  Some do.

22      Q.  Does PLHIC?

23      A.  I don't remember if there's a GAAP report as

24 well.  There might be.

25      Q.  Do you know whether there was ever a period
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 1 which there were GAAP reports prepared?

 2      A.  You know, I can't keep all of the rules

 3 straight, and they've changed over time.  But there

 4 used to be a note disclosure that said, "Here's the

 5 GAAP number, and here is how it reconciles to

 6 statutory."  So there may have never been two reports

 7 but at least a disclosure of that bridge.  I don't know

 8 if that's in here.  So I think it's only statutory for

 9 PLHIC.

10      Q.  What are the principal differences between

11 statutory and GAAP accounting?

12      A.  Well, there are many differences.  One is that

13 statutory accounting principles require reserves that

14 don't meet the definition of liability under generally

15 accepted accounting principles.  From an asset

16 perspective, there are many things that are assets

17 under generally accepted accounting principles that are

18 not assets for statutory purposes.

19      Q.  And that latter difference, the asset

20 evaluation, that is a reflection of the fact that SAP

21 accounting is very much oriented towards solvency

22 monitoring and the possibility of having to liquidate a

23 company, right?

24      A.  Yes.

25      Q.  So if the commissioner's going to have to take
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 1 over a company and pay its claims, he or she wants to

 2 know that there are going to be assets that are really

 3 going to be there and can be accessed quickly.  So the

 4 SAP evaluation of assets is going to be more

 5 conservative, right?

 6      A.  I would agree with that, yes.

 7      Q.  Sitting here today, can you think of any major

 8 differences between SAP and GAAP asset accounting as

 9 those two would pertain to PLHIC?

10      MR. VELKEI:  Objection, vague.  I mean, it's

11 also --

12      THE COURT:  I didn't understand the question.  Can

13 you start again?  I'm sorry.

14      MR. STRUMWASSER:  Q.  One could take a look at SAP

15 using statutory -- I mean at PLHIC using statutory

16 accounting principles and assign a value to their

17 assets, right?

18      A.  Right.

19      Q.  One would take a look at those same assets

20 using GAAP principles and assign a value of the assets,

21 right?

22      A.  Yes.

23      Q.  What kinds of assets that PLHIC actually has

24 would involve the greatest difference between those two

25 ways of valuing them?
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 1      MR. VELKEI:  Calls for speculation, your Honor.  I

 2 think the witness testified PLHIC has not historically

 3 done GAAP accounting, so I think that's a pretty

 4 challenging question and, frankly, calls for the

 5 witness to speculate.

 6      THE COURT:  Go ahead.

 7      MR. STRUMWASSER:  She's a CPA.  She's familiar

 8 with both GAAP and SAP accounting.  She has a knowledge

 9 of the company.  And I'm just asking her to tell us

10 what she knows at the moment about the asset mix and

11 what would be the differences.

12      THE COURT:  Well, if you can answer.  If you

13 can't, it's fair to say you can't answer the question.

14      THE WITNESS:  So the assets on Page 2 of the

15 December 31st, 2009 are largely invested assets which I

16 would expect to have very little difference from GAAP.

17      MR. STRUMWASSER:  Q.  Are the trademarks that were

18 yielding royalties reflected on Page 2?

19      A.  They're intangibles.  They were never assets

20 in a balance sheet context.

21      Q.  Neither for SAP nor GAAP?

22      A.  Correct.

23      Q.  What about goodwill?  Is goodwill assessed

24 differently for SAP and GAAP?

25      A.  Yes.  There are differences in purchase
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 1 accounting for GAAP and SAP.  But PLHIC doesn't own

 2 anything, so it doesn't have a subsidiary to do

 3 purchase accounting for.

 4      THE COURT:  How does that relate to goodwill?  I'm

 5 sorry.  I just --

 6      MR. STRUMWASSER:  How does it relate to what?

 7      THE COURT:  Goodwill.

 8      MR. STRUMWASSER:  Q.  Those are terms I'm not

 9 familiar with.  What is purchase accounting?

10      A.  So goodwill is an accounting outcome from a

11 business combination, meaning the company that is

12 reflecting goodwill in its financial statements has

13 acquired another company.

14          PLHIC doesn't own anything else, so it doesn't

15 have goodwill.

16      Q.  Doesn't a company typically reflect its

17 goodwill on its balance sheet at some nominal amount,

18 like a dollar, its own goodwill?

19      A.  No.

20      Q.  There is -- for IBM, just having the name

21 "IBM" not as a trademark but what people associate with

22 IBM, that has some market value in a sense, but it's

23 not reflected in -- that market value has typically not

24 been fully reflected on a balance sheet, right?

25      MR. VELKEI:  Calls for speculation.  Now we're
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 1 talking about valuation of corporations as opposed to

 2 accounting principles?

 3      THE COURT:  I'm going to sustain the objection.

 4 We've gone somewhere where I'm not sure we want to go.

 5      MR. STRUMWASSER:  Q.  Well, Ms. Berkel, in a

 6 publicly traded company, one can sensibly talk about a

 7 company's market value, right?

 8      A.  Yes.

 9      Q.  It's like the product of its per share price

10 multiplied by the number of shares, right?

11      A.  Yes, on any given day.

12      Q.  On any given day, right.  And what is the

13 relationship between a company's market value and its

14 GAAP value, let's say?

15      A.  Well, generally accepted accounting principles

16 use a historical baseline for recording assets.  And

17 over time, generally accepted accounting principles

18 have moved to more fair value accounting of assets and

19 liabilities.  So the GAAP financial statements may or

20 may not reflect what a third party would pay for a

21 legal company.

22      Q.  So the market value and the GAAP or SAP book

23 value may not be the same, right?

24      A.  That's correct.  It could go either way.

25      Q.  Under GAAP, companies typically report their
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 1 debt-to-equity ratios, right?

 2      A.  Yes.

 3      Q.  Is there a comparable measure for accident and

 4 health insurance companies?

 5      MR. VELKEI:  Meaning under GAAP or --

 6      MR. STRUMWASSER:  Under SAP.

 7      MR. VELKEI:  SAP.

 8      THE WITNESS:  There are a lot of financial

 9 metrics.  I think you can draw a parallel to that.

10      MR. STRUMWASSER:  Q.  Would leverage ratio be a

11 rough correspondent to debt-to-equity ratio for a

12 health insurer?

13      A.  Can you refresh my memory on the math of

14 leverage?

15      Q.  I mean, premiums over surplus, are you

16 familiar with that measure?

17      A.  No.  I haven't been working in the space for a

18 few years, so.

19      Q.  I don't want to --

20      A.  Premiums to surplus?  Is that what you said?

21      Q.  Yeah.

22      A.  No, I don't think that's equivalent to debt to

23 equity at all.

24      Q.  Does PLHIC provide services to any other UHG

25 entities?
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 1      A.  Yes.

 2      Q.  What kinds of services?

 3      A.  The PLHIC license is used for behavioral

 4 products, dental products -- there's reinsurance

 5 assumed.  Yeah.

 6      Q.  And that's -- the license is different than

 7 the trademarks, right?

 8      A.  Well, I'm referring to PLHIC's license to have

 9 policies of those natures.  So, yes, that's different

10 than the trademarks.

11      Q.  So, for example, a dental insurance, which UHG

12 subsidiary uses the PLHIC license to do dental

13 insurance?

14      A.  Well, I presume it's the same as when I looked

15 at these in the past, but PacifiCare Dental and Vision

16 was one affiliate that PLHIC used -- supported.

17      Q.  Did PLHIC receive revenue for making its

18 license available?

19      A.  No.  PLHIC is the underwriting insurance

20 company on behalf of that company.  So it received

21 premiums.

22      Q.  And then it sends something less than all the

23 premiums to the dental affiliate?

24      A.  I believe those are the mechanics, yes.

25      Q.  How would that be reflected in the annual
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 1 statement?

 2      A.  It would show premiums and healthcare costs, I

 3 believe.  Based on the -- it depends on what the risk

 4 arrangement is.

 5      Q.  So if PLHIC wrote a million dollars of dental

 6 insurance, it would have some kind of an arrangement

 7 with PacifiCare Dental?  Is that the name of the

 8 subsidiary?

 9      A.  Yes.

10      Q.  And PacifiCare Dental would have a right to

11 some portion of the premiums and an obligation to pay

12 some portion of the claims?

13      A.  You know, I just don't recall the mechanics.

14 That could be one scenario.  Or the other could be that

15 PacifiCare Dental and Vision doesn't have a license,

16 making this up, in Illinois and they have an employer

17 group that has people in Illinois that need dental

18 coverage.  So PLHIC is the actual insurance company,

19 and the Dental and Vision legal company is the third

20 party administrator.  So it could be that as well.

21      Q.  Aside from this making a license available,

22 what other services does PLHIC provide to United

23 affiliates?

24      A.  Well, at various points in time, PLHIC was the

25 Medicare Part D legal company.  It is a Medicare
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 1 private fee-for-service company.  And I can't even

 2 begin to describe what those affiliate arrangements

 3 might have been.  I don't know.

 4      Q.  Was that -- I mean, we have annual statements

 5 here for '04 to '09.  Would that have been the case for

 6 at least some of those years?

 7      A.  Yes, definitely.

 8      Q.  And those Medicare premiums would be reflected

 9 on PLHIC's statutory statement; is that right?

10      A.  Yes.

11      Q.  And then how would the relationship with the

12 affiliates for those transactions be reflected just in

13 terms of accounting of the revenue and costs?

14      A.  Well, I believe the license and the insurance

15 policies were PLHIC policies, and the affiliates may

16 have been providing services.  So those services, in my

17 mind, would be reflected as general and administrative

18 costs.

19      MR. STRUMWASSER:  It's a little early, but it's

20 logical.

21      THE COURT:  Sure.  Let's do it.

22          (Recess taken)

23      THE COURT:  Go ahead.

24      MR. STRUMWASSER:  Q.  Ms. Berkel, we've spoken

25 previously about the EPDE interface, right?
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 1      A.  Yes.

 2      Q.  You first identified a problem in August of

 3 2006 with EPDE terminating providers that still had

 4 active contracts, right?

 5      A.  Others had identified it, yes.  I became aware

 6 of it in August.

 7      Q.  I appreciate the clarification.  And you

 8 testified that, to your knowledge, this kind of issue

 9 didn't happen again in California, right?

10      MR. VELKEI:  Do have that testimony handy,

11 Mr. Strumwasser?

12      MR. STRUMWASSER:  7479, at 8 to 18.

13      Q.  Question:  "Focusing on the

14          particular item, was that issue,

15          challenge, however you may describe

16          it, an isolated event or has that

17          occurred since?"

18               Answer:  "I know that there

19          have been similar types of issues

20          for other states, not California.

21          That particular time was related

22          only to California."

23               Question:  "Focusing just on

24          California because that's really

25          what's at issue here."
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 1               Answer:  "I don't think that

 2          kind of issue has happened again."

 3          Do you recall that testimony?

 4      A.  I do.

 5      Q.  Then you testified that there was a problem in

 6 March of 2007 in which some changes were not feeding

 7 appropriately down to RIMS, right?

 8      A.  Yes.

 9      Q.  And the issue there was that the new provider

10 information was being loaded into NDB, right?

11      MR. VELKEI:  Again, Mr. Strumwasser, if you've got

12 the testimony, the page reference?

13      MR. STRUMWASSER:  I just want to see if she

14 remembers.  I mean, we can make this really long.

15      MR. VELKEI:  I just want to make sure we're

16 precise about what Ms. Berkel said.

17      THE COURT:  I don't think you need to read it.  If

18 you could tell him where it is so he could look at it.

19      MR. VELKEI:  Right.  That's all I need.

20      MR. STRUMWASSER:  7478 at 22 to 7479 at 6.

21      MR. VELKEI:  Thank you.

22      THE WITNESS:  Can you ask me the question again

23 please?

24      MR. STRUMWASSER:  Q.  The issue there was that new

25 provider information was being loaded into NDB, right?
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 1 But those changes then were not feeding down to RIMS,

 2 right?

 3      A.  Yes.

 4      Q.  You said that this problem was quickly

 5 identified and resolved within a 30-day time period,

 6 right?

 7      A.  RIMS was corrected quickly, yes.

 8      Q.  Was the EPDE corrected quickly?

 9      MR. VELKEI:  Objection, vague.

10      THE WITNESS:  I don't know what was required.  I

11 understand that the information was resolved in RIMS in

12 30 days, something like that, yes.

13      MR. STRUMWASSER:  Q.  So the data in RIMS was

14 remediated promptly, within 30 days?

15      A.  Yes, that's my understanding.

16      Q.  But you don't have any information about

17 whether the problem that created the data corruption

18 was also remedied within that time period?

19      A.  Well, what I remember is that, because they

20 enhanced the interface, something else happened.  So I

21 believe there were probably two things that happened.

22 One, that the interface was adjusted to work as it was

23 intended to work and that RIMS got the right data.

24      Q.  You also testified that United implemented a

25 war room for EPDE in the summer of '07, right?
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 1      A.  Yes.

 2      Q.  And a war room, in your mind, is a

 3 get-together of people across the organization and

 4 experts in the area to resolve things that are on a

 5 to-do list?

 6      A.  Yes.

 7      Q.  So in your mind a war room isn't established

 8 in response to problems with a particular process or a

 9 particular area; is that what your testimony is?

10      A.  No.  It would include problems, yes.

11      Q.  But a war room isn't established unless there

12 are problems, right?

13      A.  Well, in the two instances that I've been

14 aware of the word "war room," they have been instituted

15 to address problems.

16      Q.  One is EPDE.  What is the other?

17      A.  Making sure that our sales organization knew

18 where to send issues throughout the combined

19 organization.

20      Q.  "Combined organization" meaning PLHIC, PCC and

21 others?

22      A.  Yes.  Meaning United and PacifiCare, including

23 our Medicare products.

24      Q.  Another EPDE problem you testified about

25 occurred on June 23, 2006 when the interface sent to
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 1 RIMS incorrect provider names; is that right?

 2      MR. VELKEI:  Page cite?

 3      THE COURT:  Page?

 4      MR. STRUMWASSER:  I'm sorry.  7492.

 5      MR. VELKEI:  Thank you.

 6      THE WITNESS:  Incorrect provider names?

 7      MR. STRUMWASSER:  Q.  Let me read you the passage

 8 as extra credit here, just so we're all on the same

 9 page.

10          Referencing Exhibit 410, which we can retrieve

11 if you'd like, Question:  "Turning to,

12          quote, 'wrong fee schedules for

13          certain PPO providers,' unquote,

14          can you explain to me what's being

15          referenced here?"

16               Answer:  "So when we began using

17          the interface on June 23rd, 2006,

18          the interface supplied RIMS with fee

19          schedule numbers.  So the interface

20          only sends down the name.  That name

21          supplied in the interface was

22          incorrect."

23      A.  The fee schedule name.

24      Q.  Oh, it was the fee schedule not provider?

25      A.  The fee schedule name or number.



8229

 1      Q.  So we have the original EPDE problem that you

 2 testified to identifying in March of 2006, right?

 3      A.  Not in March 2006.

 4      Q.  I'm sorry.  August 2006.  My bad.

 5          We have the August 2006 issues which we just

 6 discussed, right?

 7      A.  Which may also include the June 23rd, '06 that

 8 you just mentioned.

 9      Q.  Okay.  And then we had the March '07 issue,

10 right?

11      A.  Yes.

12      Q.  And we had the war room implemented in the

13 summer of 2007, right?

14      A.  Yes.  And I believe I testified that that war

15 room handled things beyond EPDE.

16      Q.  But it was called the EPDE war room, wasn't

17 it?

18      A.  It was.

19      Q.  Are there any other EPDE problems that you

20 recall encountering that I haven't mentioned here?

21      MR. VELKEI:  Vague as to time.

22      MR. STRUMWASSER:  Q.  Ever.

23      A.  I'm sure there are.

24      Q.  None that can you think of at the moment?

25      A.  You know, I know that there were some
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 1 demographic updates, but I don't remember them being

 2 California from the EPDE.  I can't -- I want to say

 3 that those were the fall of 2007.

 4          So I would describe it as, you know, we close

 5 the books every month, and sometimes journal entries

 6 don't post every month.  And we have processes around

 7 checking for those things.

 8          And EPDE is just like that.  It's a process

 9 that goes on a daily basis.  There are people that

10 monitor it.  And things fall out from it, and we

11 remediate them.  And so to expect it to be zero is not

12 how our business operates.  And I would suspect that

13 our competitors have similar things.

14      Q.  Would you characterize the implementation of

15 the EPDE feed as a success?

16      A.  Yeah, I would.

17      Q.  Knowing what you know now, if could you go

18 back to June of 2006, would you recommend implementing

19 EPDE at that time?

20      A.  The choice of using manual labor to input the

21 contracts, in my opinion, would bring similar human

22 error mistakes to the equation.  So I think it's highly

23 effective to move data through an interface and not

24 have humans keying it twice.

25      Q.  So that, you view, are the only two choices,
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 1 either having it done humanly or using EPDE?

 2      A.  Yes.

 3      Q.  If you could go back to June of 2006, would

 4 you have required more testing?  Knowing what you know

 5 now, would you have required more testing before EPDE

 6 was made operational?

 7      A.  You know, I don't know what testing was done.

 8 But sure, I would ask for more testing with the benefit

 9 of hindsight, yeah.

10      Q.  But you don't think that -- or do you think

11 that one could not have known that more testing was

12 needed before it got implemented?

13      MR. VELKEI:  Objection, vague.

14      THE COURT:  Do you understand the question?

15      THE WITNESS:  He's asking me in hindsight would I

16 want more testing.

17          And you know, on most changes, in hindsight, I

18 would want more.  In almost every change that I've

19 lived through in my career, in hindsight, I always wish

20 I had done something differently.

21      MR. STRUMWASSER:  Q.  Actually, I appreciate that

22 answer, which I think was the prior question.  But this

23 question now is, do you think the need for more testing

24 was foreseeable in June of '06?

25      A.  You know, I don't know the mechanics.  When I
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 1 think about the things that happened right at the

 2 beginning, people knew they happened.  So it seems to

 3 me that some kind of testing must have been enough for

 4 people to know that there were issues.

 5          And they fixed those issues.  So whether or

 6 not more testing would prevent that, I can't tell you.

 7      Q.  To the best of your recollection, you never

 8 heard anybody say, "Boy, we could have saved ourselves

 9 a lot of trouble if we'd just tested more before we

10 implemented EPDE"?

11      A.  Probably people said that because we do a lot

12 of rearview mirror hindsight, try to learn from the

13 challenges that we have.

14      Q.  Do you recall ever hearing anybody say as to a

15 different system, "Wait a second.  We're at risk here

16 of having another EPDE experience.  Let's do some more

17 testing"?

18      MR. VELKEI:  Objection, relevance.

19      THE WITNESS:  Yes.

20      THE COURT:  I'll allow it.  The answer is yes.

21      MR. STRUMWASSER:  Q.  On what occasions do you

22 recall hearing that?  I don't mean the specific, but

23 with respect to what systems?

24      MR. VELKEI:  Same objection, your Honor.

25      THE COURT:  What is the relevancy?
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 1      MR. STRUMWASSER:  I want to see whether it's true.

 2      THE COURT:  Still has to be relevant whether it's

 3 true or not.  What's the relevance?

 4      MR. STRUMWASSER:  Whether the company has

 5 identified root causes, taken appropriate action.

 6      MR. VELKEI:  You're Honor, different systems that

 7 aren't at issue?

 8      THE COURT:  I understand.

 9      MR. VELKEI:  Can you read the question back?

10          (Record read)

11      THE WITNESS:  When we were proposing to launch the

12 use of EPDE for non-California states, I asked

13 Mr. Kaja -- I think it was Tim -- "Can we talk about

14 the timeline of that implementation and make sure that

15 we're ready?"

16      MR. STRUMWASSER:  Q.  And in fact, we have a

17 document in evidence in which -- let's just go ahead

18 and take a look at it.  496.

19      THE WITNESS:  I'm ready.

20      MR. STRUMWASSER:  Q.  Okay.  Is this the exchange

21 with Mr. Kaja that you're referring to here, the bottom

22 e-mail?

23      A.  Yes.

24      Q.  Now, I understand this is an expression of

25 concern about problems with EPDE.
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 1          Did you ever say to Mr. Kaja or anyone, "I'm

 2 concerned that we did not test EPDE adequately before

 3 we went live, and we should not do that again with

 4 another product"?

 5      A.  You know, I don't remember that.  I remember

 6 this e-mail, where I say, "While EPDE may not be the

 7 cause of these issues, the complexity of contract

 8 loading is high."  So perhaps -- do you have something

 9 you'd like to share with me?

10      Q.  I'm asking you.  The question at hand is --

11 and I wasn't limiting it to documents, conversations if

12 you recall them.  I would like to know whether the

13 issue of adequate testing before you went live with

14 EPDE in June of '06 became a matter of discussion, not

15 that EPDE has problems but that "we failed to test it

16 adequately before we went live."

17      MR. VELKEI:  Objection, asked and answered.  The

18 witness answered, "I don't remember that."

19      THE COURT:  Is that true?

20      THE WITNESS:  (Nods affirmatively)

21      THE COURT:  All right.  Sustain the objection.

22 I'll allow that answer.

23      MR. VELKEI:  Thank you, your Honor.

24      MR. STRUMWASSER:  Q.  Now, in the preceding

25 paragraph of your e-mail to Mr. Kaja, you say that --
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 1      MR. VELKEI:  Which page?

 2      MR. STRUMWASSER:  Last page.

 3      Q.  -- that you had had a meeting with Jim and

 4 Andrew, reviewed some additional issues with RIMS

 5 contract accuracy for California and that you have

 6 agreed that EPDE may not have been -- may not be the

 7 cause of these issues.  Do you see that?

 8      A.  I do.

 9      Q.  What was the cause of those issues?

10      A.  Well, I don't remember the specifics, but I

11 believe it was how network management was submitting

12 the contract for loading.

13      Q.  Do you remember anything about what it was

14 that network management was doing that was creating the

15 problems?

16      A.  I can't recall any specifics.

17      Q.  On the preceding page, 7791, at the bottom,

18 Mr. Congleton's e-mail to you, at the end of the fourth

19 line he says -- I'm sorry, the end of the fifth line,

20 he says, "The weekly EPDE calls will be very

21 important."

22          Do you understand that to be a reference to

23 the EPDE war room?

24      A.  It is a references to the war room, and he

25 says it's important because he perceived that the
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 1 issues aren't related to EPDE, and he wants to track

 2 what the real reasons are.

 3      Q.  Back in your -- at the last page, your e-mail,

 4 initial e-mail to Mr. Kaja, you say in the first

 5 paragraph, "Anne Harvey is one of our most experienced

 6 network operation folks working with complex contracts

 7 like Sutter.  If she isn't able to navigate our

 8 processes effectively, I am concerned about the rest of

 9 our team."

10          Who is Ms. Harvey?

11      A.  She is a network management director.

12      Q.  Works for Ms. McFann?

13      A.  No.  She worked for -- well, indirectly for

14 Pete McKinley.  I can't remember the person above her

15 at the time.

16      Q.  In what unit?

17      A.  In network management.

18      Q.  Is network management not Ms. McFann's

19 department?

20      A.  She is a member of network management.  And

21 she was accountable for certain contract loading.  But

22 I don't believe Anne reported to her.

23      Q.  Thank you.  I appreciate that clarification

24          And what led you to conclude that "she wasn't

25 able to navigate our processes effectively"?
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 1      A.  Well, it was Anne's suggestion that we have a

 2 forum for working through contract loading items.  She

 3 was the one that asked for a process called the EPDE

 4 war room.

 5      Q.  Called the EPDE war room?

 6      A.  Yes.

 7      Q.  And what problems did she describe that led

 8 her to that recommendation, to the best of your

 9 recollection?

10      A.  You know, she gave some specific details that

11 were really beyond how I can understand -- you know, I

12 didn't do these kinds of things.  I'm just starting in

13 my role at this time.  I know she gave me some examples

14 that I just can't recall in any detail.

15      Q.  As you recall, though, these were contract

16 management processes that did not match with EPDE?

17      A.  No.  It was -- no.  So I guess one of the

18 outcomes -- I don't see it here in this e-mail, but one

19 of the outcomes of all of this, you can see people in

20 this e-mail are saying it's not the interface, it's

21 just the complexity of the process.

22          So in July, we once again sat down with people

23 and conducted training and answered questions and made

24 sure they know who to ask if they were confused about

25 how to fill out a form or where to even send the forms.
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 1      Q.  Okay.  You refer to the complexity of the

 2 process.  Is that the complexity of the process of

 3 sending information from EPDE to RIMS -- you're shaking

 4 your head.  Is it the complexity of the process of

 5 PLHIC getting -- let me rephrase the first question.

 6          Is it the complexity of getting the

 7 information from NDB to RIMS?  Is that the complex

 8 process?

 9      A.  No.

10      Q.  Is it the complexity of the NDB platform

11 itself?

12      A.  No.

13      Q.  Is it the complexity of the process of getting

14 information into NDB?

15      A.  Of sending it to the -- of filling out the

16 form that is used by different teams that put it into

17 NDB.

18      Q.  So that's the form that's filled out by

19 network management?

20      A.  Yes.

21      Q.  And it goes to somebody else?

22      A.  Yes.

23      Q.  Do you recall who?

24      A.  Jill Foucre's team now.  At the time, it was

25 Mr. Kaja's team.
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 1      Q.  And they manually input the information into

 2 NDB?

 3      A.  There are things that are manual, and there

 4 are things that are not manual.  And that's the vast

 5 majority of my knowledge.

 6      Q.  But it was that step, completing that input

 7 that you're describing as so complex in this e-mail,

 8 right?

 9      A.  Ultimately, Anne was saying just getting the

10 form filled out -- and there's a form depending on what

11 kind of contract it is.  So chiropractors have a

12 different form than anesthesiologists.

13      MR. VELKEI:  Your Honor, we will be bringing

14 Ms. McFann back and, depending on availability,

15 Mr. Kaja as well, to answer some of those questions.

16      MR. STRUMWASSER:  Appreciate that.

17      Q.  Do you recall whether this form is an online

18 form or paper form?

19      A.  I haven't -- I don't know.

20      Q.  Now, in July of '07, there was a suggestion to

21 expand the EPDE feed to non-California states, right?

22      A.  Yes.

23      Q.  And you expressed concern with EPDE based on

24 all those difficulties you were having with the

25 California feed, right?
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 1      A.  Yes.  And the response was, "It's not the

 2 interface, Sue.  It's other things."

 3      Q.  As best you recall, what was the relationship

 4 between the input to NDB and the EPDE feed?

 5      A.  I'm not sure I know what you mean by

 6 "relationship."

 7      Q.  Sure.  Let me just -- let's do it this way.

 8          The constellation of problems that were

 9 encountered regarding the EPDE feed, the stuff that led

10 to the war room, stuff you testified about today and

11 previously, were any of those problems problems that

12 were -- that required changes to the EPDE feed itself?

13      A.  I don't know.

14      Q.  Who was the owner of the EPDE feed

15 in '06, '07?

16      A.  Jim Congleton, Andrew Feng.

17      Q.  Have you ever heard it says that the managers

18 of the EPDE feed were refusing to admit the problems

19 that EPDE caused?

20      A.  I don't remember that but perhaps.

21      Q.  Do you have any belief one way or the other,

22 sitting here today, that in fact managers of the EPDE

23 feed had been refusing to admit the problems that it

24 was causing?

25      A.  I suppose it depends on what we're talking
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 1 about and the timeline because, with the passage of

 2 time and looking back at the things that I have learned

 3 about this, it appears to me that the -- there were

 4 some issues with just NDB having a wrong data point,

 5 and the interface itself is not the cause of RIMS

 6 receiving something incorrectly.

 7          And there were things that we've talked about

 8 already that the interface just didn't successfully get

 9 into RIMS.

10      Q.  There were instances where the interface was

11 overwriting data in RIMS, right?

12      A.  It brings changes.  So if NDB changed and that

13 change relates to RIMS and was supposed to go through

14 the EPDE, RIMS would change.

15      MR. STRUMWASSER:  Let me show the witness Exhibit

16 501 in evidence, your Honor.

17      THE WITNESS:  I'm ready.

18      MR. STRUMWASSER:  Q.  Ms. Berkel, do you know

19 Bo Chan?

20      A.  I do.

21      Q.  Prior to just now, have you ever seen this

22 document -- well, strike that.  I don't want to ask it

23 that way.  I want to ask it this way.

24          Setting aside anything that you have done with

25 your counsel to prepare for your appearance here, did
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 1 you ever in the course of your regular duties ever see

 2 this e-mail chain or any part of it?

 3      A.  I saw this e-mail for the first time when I

 4 was here for Elena's testimony.

 5      Q.  Now, on Page 3, PAC465935, Mr. Chan says, "I

 6 can't begin to tell you how frustrated I am that my

 7 team has to consistently keep correcting provider

 8 records over and over again due to this problem (EPDE),

 9 not to mention that I am on multiple calls a week

10 trying to understand this EPDE logic so we can try and

11 resolve this nightmare."

12          Setting aside this e-mail, were you aware

13 around this time of the level of frustration that

14 Mr. Chan is expressing here?

15      A.  No, not with Mr. Chan, no.

16      Q.  And he says, "Unfortunately, until we resolve

17 this EPDE issue, issues like this will continue to

18 occur."  Do you see that?

19      A.  I do.

20      Q.  And that was on September 4.  And then on the

21 first page, we have a September 19th e-mail in which he

22 says, "I've been battling with this EPDE issue for

23 quite some time now.  I have been attacked, brutalized

24 and brought to my knees."

25          And from your seeing this e-mail and having
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 1 looked at it now, do you understand him to be

 2 complaining because the EPDE feed is corrupting records

 3 in RIMS?

 4      MR. VELKEI:  Calls for speculation, your Honor.

 5      THE COURT:  Overruled.

 6      THE WITNESS:  That's what I understand.

 7      MR. STRUMWASSER:  Q.  And he says that there is

 8 indeed something wrong with this EPDE process, but,

 9 "they are refusing to admit that there is an issue

10 (getting too political for me)."

11          Who do you understand "they" to be referring

12 to?

13      MR. VELKEI:  I am going to object as cumulative

14 and asked and answered.  We went through this e-mail

15 with Ms. McFann.

16      THE COURT:  Overruled.  That doesn't make it

17 cumulative.

18      MR. VELKEI:  Understood.  Thank you, your Honor.

19      THE WITNESS:  I assume "they" is whoever he's

20 talking to about EPDE, perhaps Jim Congleton.  I don't

21 know.

22      MR. STRUMWASSER:  Q.  "Even when there are two

23 specific issues that has been identified/proven that

24 the EPDE is the cause, they still continue to implement

25 this process to non CA.  Go figure."
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 1          And Ms. McFann responds that he is not a lone

 2 voice in the darkness on this promise.  Do you see

 3 that?

 4      A.  I do.

 5      Q.  "...on this, I promise."

 6          Now, it sounded to me from your testimony that

 7 EPDE problems PacifiCare experienced were in 2006 and

 8 March of 2007 and were resolved within 30 days.

 9          In light of that testimony, does it surprise

10 you to hear Mr. Chan say in September of 07 that he's

11 been brutalized by EPDE?

12      MR. VELKEI:  Misstates his testimony, your Honor.

13      THE COURT:  It's okay for cross-examination.

14          But if you can in your answer, straighten out

15 where we are....

16      THE WITNESS:  Every day, provider contracts

17 change; the business changes.  And like I said earlier

18 this morning, interfaces have issues.

19          I did not mean to imply that there are only

20 the three or however many we've listed so far.  I think

21 I've been very clear there are others.

22          And I never had any communication with

23 Bo Chan.  So you know, I can read the words here, but

24 that's all I can understand.

25      MR. STRUMWASSER:  Q.  Is the tone of Mr. Chan's
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 1 e-mail unusual in your experience for an internal

 2 PacifiCare or United communication?

 3      A.  Unusual?

 4      Q.  Yeah.

 5      A.  Well, he's frustrated.  I think people can be

 6 frustrated in our organization.

 7      Q.  That really wasn't my question though because

 8 you've said "things happen."  And to me, I look at this

 9 e-mail, and it doesn't look to me like a routine

10 e-mail.  And I'm asking you whether you encounter

11 phrasing like this in the ordinary course very often of

12 your work?

13      A.  No, I don't.  And he says two specific issues,

14 one being Neuroscan being par and nonpar.  So, you

15 know, there are thousands of data points running

16 through this interface every day.  So, yeah, people are

17 still working to figure out why this particular one is

18 going from nonpar to par.

19      Q.  Mr. Chan knows that there are thousands of

20 data points, right?

21      MR. VELKEI:  Calls for speculation.

22      THE COURT:  Sustained.

23      MR. STRUMWASSER:  Q.  What was Mr. Chan's

24 position?

25      A.  Looks like ancillary and hospital contracting.
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 1      Q.  Do you know whether he would, in the course of

 2 his duties, know how many -- know that there were

 3 thousands of transactions?

 4      A.  I would think he would know, yes.

 5      Q.  I'd like to ask you about the corrective

 6 actions that you testified to in 5264.  Do you have a

 7 copy of that handy?

 8      A.  I do.

 9      Q.  I'd like to ask you to turn to Slides 3 and 4,

10 the RIMS Provider Contract Data Accuracy Improvement 1

11 and 2.

12      A.  I'm sorry.  5254?

13      Q.  5264, your PowerPoint, your second PowerPoint.

14      A.  Did I miss a question?

15      Q.  I'm sorry.  I just wanted to ask you to turn

16 to it.

17          Are we there?

18      A.  I am there.  I got the number wrong.

19      Q.  Thanks.  So what we have here is actions taken

20 in 2007 and 2008, counting the second page, to reduce

21 the number of claims errors attributable to inaccurate

22 data in RIMS, right?

23      A.  Yes.

24      Q.  Now, EPDE was implemented on June 23 of 2006,

25 right?
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 1      A.  Yes.

 2      Q.  And that was before any of the measures listed

 3 on Slides 3 and 4 were taken, right?

 4      A.  Yes.

 5      Q.  And it is your testimony that the measures on

 6 Slides 3 and 4 improved provider data accuracy, right?

 7      A.  Yes.

 8      Q.  Would you agree that many of the errors

 9 attributable to provider contract data accuracy could

10 have been avoided had United and PacifiCare taken these

11 measures listed on Slides 3 and 4 before they actually

12 went live with EPDE in California?

13      A.  Yes.

14      Q.  For instance, let's look at Slide 3, the first

15 item -- the only item actually or the only date, August

16 2007.  And the very first item under August 2007 is,

17 "Developed and implemented reconciliation process to

18 compare EPDE data and CA PLHIC contracts, including

19 prioritizing remediation, focusing on items impacting

20 claims payment."

21          And tell me if I've got this right.  The

22 reason why you want now to draw this distinction

23 between items affecting claims payment and items that

24 are not affecting claims payment is because, until you

25 implemented this measure, a record could come down from
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 1 NDB to RIMS and there could be a mismatch in a field

 2 that turns out not to be important to claims payment

 3 but, because of the mismatch, before there was a

 4 distinction drawn, the whole record would be rejected,

 5 right?

 6      A.  No, I don't believe so.

 7      Q.  So how does this distinction operate?  What

 8 did this do to make it better?

 9      A.  The distinction between the claim payment list

10 and the non-claim payment list?

11      THE COURT:  No, no.  The distinction between

12 things that affected payment, claims payment, and

13 things that didn't.  Like if it said "Street" or "St.,"

14 that isn't going to make the difference of how much

15 money you're going to pay somebody, but there was

16 problems matching them up, right?

17          But if there was a contract amount number or

18 schedule letter or number or whatever, however it did,

19 it would be more critical because you'd be paying the

20 wrong amount of money.

21      MR. STRUMWASSER:  Q.  And I'm really asking --

22          Thank you, your Honor.  That was really

23 helpful.

24          In the absence of this distinction between the

25 two columns we have in the first row of this chart, in
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 1 the absence of that distinction, something was

 2 happening because there was no such distinction being

 3 drawn.

 4          And I thought what was happening was the whole

 5 record was getting rejected.  Is that not the case?

 6      A.  No.  I mean, no, that's not my understanding.

 7 You know, I really don't know if the whole record was

 8 or wasn't rejected.

 9          When I think about what I know about this

10 process, I believe there's two levels.  How many

11 records were fully accepted and, of the ones that

12 weren't, what do we need to do to make the change.

13          And sometimes we don't need to make the change

14 because it's not really a difference.  But I believe it

15 can be a portion of a provider is falling out but not

16 the entire provider falls out.

17          But now you're making me wonder.

18      Q.  But your understanding is that some of that

19 portion that dropped out was in fact required for claim

20 payment accuracy, right?

21      A.  Yes.

22      Q.  So Dr. Welby comes down from NDB, and his

23 address is on Maple Street, fully spelled out.  RIMS

24 looks at it says, "No, no.  I got a Dr. Welby on

25 Maple St."  So either that whole record that's coming
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 1 down from NDB is being rejected or some fields are

 2 being rejected, right?

 3      A.  Right.  And I don't think RIMS rejects it all,

 4 it's just did it get in.

 5      Q.  But there there's no problem with overwriting

 6 "Elm Street" with "Elm St.," right?

 7      A.  Correct.

 8      Q.  Now, variations like that, in street

 9 abbreviations, for example, those are common in data

10 processing issues, right?

11      A.  Yes.

12      Q.  And to the extent that those fields are being

13 used to match records, mismatches of that kind were

14 foreseeable, weren't they?

15      A.  Yes.

16      Q.  And if PacifiCare had anticipated those

17 variations, it would have recognized that it was

18 unnecessary and counterproductive to reject whole

19 records or unrelated fields simply because of a

20 mismatch of such abbreviations, right?

21      A.  Right.  And I don't mean to imply that RIMS is

22 rejecting because of that.

23      Q.  Well --

24      A.  RIMS is not rejecting at all.

25      Q.  That's what -- I just wanted to make sure I
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 1 understand your comment there.  Somebody's rejecting,

 2 right?

 3      A.  It's just not making it in.

 4      Q.  Right.  And you're saying maybe it isn't that

 5 RIMS is rejecting or blocking but something in between

 6 is kicking it out.  Is that your point?

 7      A.  Yes.

 8      Q.  So it is being prevented from getting into the

 9 RIMS database either by RIMS or by something in front

10 of RIMS?

11      A.  Okay.

12      MR. VELKEI:  Your Honor, just to note, and at some

13 point I think we're in the process of briefing.  I

14 mean, again, to raise the issue that I raised before

15 about using remediation as a way to prove liability,

16 using corrective actions, the point of corrective

17 action presentation goes to penalties.  So we do have

18 this concern.  We've raised it throughout.  We will be

19 briefing it.  I just want to note for the record.

20 Nothing needs to happen differently now.  I just want

21 to make sure everyone understands that that continues

22 to be our position.

23      THE COURT:  Asking whether something's foreseeable

24 seems relevant to me.  Go ahead.

25      MR. VELKEI:  Understood, your Honor.  It wasn't
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 1 directed to that one particular question, just the

 2 general subject matter.

 3      MR. STRUMWASSER:  Q.  Just to close this out

 4 because Mr. Velkei does in fact get it here.

 5          Had these measures, this first row of Slide 3,

 6 drawing this distinction between items affecting claims

 7 payment and items not affecting claims payment, had

 8 that distinction been drawn and implemented before June

 9 23, '06, you would have had fewer claims paying errors,

10 correct?

11      A.  Yes.

12      Q.  Similarly, the next bullet for August of '07

13 "Enhanced reconciliation reporting and data mismatches

14 fixed within 24 hours," do you know any reason why the

15 need for enhanced reconciliation reporting would have

16 been unforeseeable in 2006?

17      A.  An enhancement foreseeable?

18      Q.  Well, obviously not an enhancement.  The

19 measures that constitute the enhanced reconciliation

20 reporting process, that enhanced reconciliation

21 reporting process enabled PacifiCare to more completely

22 or accurately reconcile the results of the data feed,

23 right?

24      A.  Yes.

25      Q.  Things like measuring how many records went
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 1 out, how many records came in at the other end, right?

 2      A.  It was.

 3      Q.  So the need for that, to be able to balance in

 4 and out that was foreseeable in June of '06, wasn't it?

 5      A.  Yes, and -- yes.

 6      Q.  And then on the second page of the chart,

 7 Slide 4, in the fall of '07 you added fields to improve

 8 reconciliation accuracy.  The need for record

 9 reconciliation was obviously foreseeable in 2006,

10 right?

11      A.  Yes.

12      Q.  And I assume that there was, even in June of

13 2006, some form of record reconciliation, or is that

14 not correct?

15      A.  Yes, there was.

16      Q.  But apparently you needed more fields than

17 they had available in 2006, right?

18      A.  We definitely added fields.

19      Q.  And by adding fields, you improved record

20 reconciliation accuracy, right?

21      A.  Yes.

22      Q.  Do you know any reason why the need for those

23 additional fields couldn't have been foreseen in June

24 2006?

25      A.  I don't know.



8254

 1      Q.  Okay.  And in June of 2008, you implemented a

 2 procedure to reconcile records regarding a terminated

 3 provider contract after a provider terminates, right?

 4      A.  Yes.

 5      Q.  And you're aware that, by June of 2008,

 6 PacifiCare had been getting complaints for well over a

 7 year from former participating providers who were

 8 getting paid under their old fee schedule because RIMS

 9 did not have the record of their having canceled the

10 contract, right?

11      A.  I'm aware of a few.

12      Q.  And so in 2006 and 2007, you weren't

13 reconciling specifically contract terminations, were

14 you?

15      A.  I don't believe so.

16      MR. STRUMWASSER:  I'd like to show the witness

17 Exhibit 505 in evidence.

18      THE WITNESS:  Okay.

19      MR. STRUMWASSER:  Q.  So do you recall seeing this

20 document?

21      A.  I do.

22      Q.  We have a -- this is a mid 2008 e-mail chain

23 regarding a problem with the EPDE feed concerning

24 missing providers, right?

25      A.  Yes.
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 1      Q.  And on the first page, Ms. Mimick is giving

 2 you and others a summary of the issue, right?

 3      A.  She is.

 4      Q.  It appears that there is a problem with the

 5 EPDE feed following an enhancement that occurred on

 6 March 15 of '08, right?

 7      A.  Yes.

 8      Q.  And as a result, provider changes in NDB were

 9 not fed into RIMS for about 15 days, right?

10      A.  Yes.

11      Q.  And there were about 450 providers who were

12 impacted, right?

13      A.  Yes.

14      Q.  And the claims needed to be reprocessed,

15 right?

16      A.  Yes.

17      Q.  But there were delays in getting those claims

18 reprocessed, right?

19      A.  I can't tell that from this.

20      Q.  How about the last line of text above

21 Ms. Mimick's signature on the first page?

22      A.  Okay.  So you're saying she knows for sure.

23 Okay.

24      Q.  And she knows for sure that they were delayed,

25 but she doesn't know why, right?
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 1      A.  Yeah, I guess.  Yeah.

 2      Q.  And all of these problems occurred after the

 3 corrective actions that you testified were implemented

 4 in August of '07, right?

 5      A.  Yeah, but I think this is the one that I

 6 testified to.  And it looks like I had the year wrong.

 7 So when I talked about a March '07 issue, this is the

 8 one I was thinking of.  So it looks like it was March

 9 '08.

10      MR. STRUMWASSER:  Okay.  Appreciate the

11 clarification.

12          And this is a good time, your Honor.

13      THE COURT:  All right.

14      MR. VELKEI:  Your Honor, before we go off the

15 record, a few days ago I had asked about

16 Mr. Washington's availability.

17      THE COURT:  Okay.

18      MR. VELKEI:  And when I inquired at the break, I

19 was told they haven't even inquired of him.  This is

20 relevant.  We're talking about electronic analysis of

21 data, and they're making lots of requests on us.  But I

22 was told they haven't even made a phone call to

23 Mr. Washington.

24      THE COURT:  I sort of asked the other day if you

25 would do that.
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 1      MR. STRUMWASSER:  I intend to, but

 2 Mr. Washington -- there's no slot for Mr. Washington

 3 until about mid July anyway.  So I don't think there's

 4 any urgency to it, but I'm happy to --

 5      THE COURT:  Yes, I would like to know when --

 6 what's his availability.

 7      MR. VELKEI:  July.  I mean he's generally a junior

 8 person within the Department.  Mid July would work for

 9 us because it would be after Ms. Berkel's testimony.

10      THE COURT:  All right.  They can check and see.

11 The summer's always problematic.  People have vacations

12 planned.

13          (Whereupon, the luncheon recess was

14           taken at 11:53 o'clock a.m.)

15

16

17

18

19

20

21

22

23

24

25
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 1

 2                    AFTERNOON SESSION

 3                        ---o0o---

 4          (Whereupon, the appearance of all

 5           parties having been duly noted

 6           for the record, the proceedings

 7          resumed at 1:32 o'clock p.m.)

 8      THE COURT:  So we're back on the record.  Where

 9 are we with the documents that they're asking to look

10 at?

11      MR. VELKEI:  Yes, your Honor.  So everything that

12 was asked for last Thursday is being produced today.

13      THE COURT:  All right.

14      MR. VELKEI:  The only thing that isn't being

15 produced is the copies of print files that were

16 supposed to go to Duncan to print acknowledgment

17 letters and that were not printed.  That's not the

18 process, so that just doesn't exist.

19      THE COURT:  Okay.

20      MR. STRUMWASSER:  That's why it wasn't included in

21 our written request.  I don't know why we're talking

22 about the Thursday request.

23          The operative request is the Tuesday morning

24 request in writing.

25      THE COURT:  Okay.
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 1      MR. VELKEI:  As to the Tuesday morning request,

 2 didn't know that we were addressing this today.  So the

 3 objective from our perspective was all of the data

 4 underlying the presentation that we did is being turned

 5 over either today or early next week so that all of our

 6 conclusions can be tested.

 7      THE COURT:  Okay.

 8      MR. VELKEI:  With regard to work papers, those are

 9 privileged.  This is not an expert situation.  This

10 were communications between Ms. Berkel and us with

11 regard to preparing for testimony.

12      THE COURT:  Okay.

13      MR. VELKEI:  And then the one issue where we're

14 really stuck, your Honor, is on No. 1, which is, the

15 MCE was tested looking at claims that were adjudicated.

16 They're now looking for something different, which is

17 claims that were received.

18          So it's a wholly new request.  It's not tied

19 to any statute or discovery request.  It's outside of

20 the period of the MCE.  Our testimony is not based upon

21 it, nor are their allegations.

22      THE COURT:  So how long do you need to answer the

23 in writing?

24      MR. VELKEI:  We can get something on file by the

25 time that we commence, if that's appropriate.  So we'll
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 1 get something filed that Tuesday, maybe Wednesday at

 2 the latest.  And then, if they want an opportunity to

 3 respond, they can.

 4      MR. STRUMWASSER:  Why were we taking that long?  I

 5 mean, at a minimum I would like the matter fully

 6 briefed to your Honor the day we return.

 7      THE COURT:  Okay.  I think that's fair.  I think

 8 you should probably get it in before we come back so

 9 that I can --

10      MR. STRUMWASSER:  And early enough for us to

11 respond.

12      THE COURT:  Yes.

13      MR. VELKEI:  Your Honor, the only thing I want to

14 note is this has nothing to do with Ms. Berkel's

15 testimony.  So this has nothing to do with their

16 ability to cross-examine.  This is new information that

17 they're requesting.  I see it's very akin to the 120

18 claim file issue.

19      THE COURT:  Well, I might rule the same way.

20      MR. VELKEI:  Understood.  Understood.

21      THE COURT:  But just I don't have enough of the

22 arguments about why, one way or the other.

23          And I do agree with Mr. Strumwasser that I

24 should be at least in a good position to rule when we

25 come back at 1:30 on the 6th.
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 1      MR. VELKEI:  So may I suggest that we file

 2 something, just given folks' calendars?  The problem I

 3 see is that Mr. Kent is gone for the next couple of

 4 weeks.  So I would like to communicate with him.

 5      THE COURT:  Okay.

 6      MR. VELKEI:  So that would require us to file when

 7 we get back.  If that's not the Court's -- if the Court

 8 feels strongly that we should do it before then, I

 9 would suggest the 29th, end of day, which would be not

10 next week but the following Tuesday after that.

11      THE COURT:  That's fine with me.  And if you need

12 some time to respond beyond that, just let me know,

13 Mr. Strumwasser.

14      MR. STRUMWASSER:  That's fine.  If we have their

15 papers on the 29th, then we can have something to your

16 Honor by the Monday of -- by the morning of the day we

17 come back.

18      THE COURT:  Which would be Tuesday.

19      MR. STRUMWASSER:  Which would be Tuesday, a week

20 later

21      THE COURT:  Don't fax it.  Please don't fax it.

22      MR. STRUMWASSER:  Understood.

23      MR. VELKEI:  Should we e-mail it?

24      THE COURT:  E-mail is fine, because then I can

25 print it out.  I can also access it anywhere.
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 1      MR. VELKEI:  We'll do that.

 2      MR. STRUMWASSER:  And then I don't know what we're

 3 getting with respect to Items 2 and 3.  But may I urge

 4 that, to the extent that the response for Items 2 and 3

 5 are less than full production, that they also brief

 6 those issues as well because this -- you know, here we

 7 have Slide 11, which is a very big deal.  And it's not

 8 clear what we're getting in the way of back-up data.

 9      THE COURT:  But I understood you're giving them

10 the back-up data.

11      MR. VELKEI:  Absolutely.

12      THE COURT:  Okay.  That sounds fine with me.

13          All right.  Back on the record.  We are on the

14 record.  We never went off, but we're back to

15 cross-examining Ms. Berkel.

16          Go ahead.

17      MR. STRUMWASSER:  Thank you, your Honor.

18      CROSS-EXAMINATION BY MR. STRUMWASSER (Resumed)

19      MR. STRUMWASSER:  Q.  Good afternoon, Ms. Berkel.

20          You testified that in the summer of '05, after

21 you learned about the PacifiCare acquisition by United,

22 you had no significant concerns about integrating

23 PacifiCare's PPO business with United; is that right?

24      A.  Yes.

25      Q.  And you said you had no significant concerns
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 1 in the summer of '05 because, you testified, "We'll

 2 just sell United PPO products.  We'll just have what

 3 they are already offering today on an ASO basis in

 4 California," right?

 5      MR. VELKEI:  Do you have the page cite on that?

 6      MR. STRUMWASSER:  7358.

 7      MR. VELKEI:  Thank you.

 8      THE WITNESS:  Yes.

 9      MR. STRUMWASSER:  Q.  But even if you were able to

10 just sell United PPO products, there would still need

11 to be significant integration activities for PLHIC PPO,

12 right?

13      A.  Yes.  And so when we go back to the first

14 question, was that word "integration"?  Because I

15 believe I was referring to migration, platform

16 migration.

17      Q.  My recollection is -- yeah.

18          The question was:  "Did you have

19               any significant concerns about

20               integrating PacifiCare's PPO

21               business?"

22                    And your answer was:

23               "No" --

24                    -- "PacifiCare PPO business

25               with United's?"
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 1                    And your answer is:

 2               "No.  When you go back to

 3               the summer of 2005, it was

 4               great."

 5      MR. VELKEI:  I think the "so on" is where we may

 6 be getting stuck.  I unfortunately don't have my

 7 transcript with me.  It's on it's way here.

 8      MR. STRUMWASSER:  I'll do it from the top.

 9      MR. VELKEI:  Thank you.  I appreciate it.

10      MR. STRUMWASSER:  Q.  Question:  "Did

11               you have any significant

12               concerns about integrating

13               PacifiCare's PPO business

14               with United's?"

15                    Answer:  "No.  When you

16               go back to the summer of 2005,

17               it was great.  We'll just sell

18               United PPO products.  We'll

19               just have what they are already

20               offering today on an ASO basis."

21      MR. VELKEI:  Michael, forgive me.  This is 7358?

22      MR. STRUMWASSER:  Yep, 16 to 21.

23      Q.  So, Ms. Berkel, again, even if you are able to

24 sell United PPO products through PLHIC, there would

25 still be standardization of processes, policies, and
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 1 procedures that would have to be integrated with

 2 United, right?

 3      MR. VELKEI:  I'm sorry, Mr. Strumwasser.  I just

 4 don't see that.  At 7358, I don't see that quote.

 5      MR. GEE:  I think we have the wrong number.  It's

 6 7357.

 7      MR. VELKEI:  So beginning lines?

 8      MR. GEE:  16 to 21.

 9      MR. VELKEI:  All right.  So 7357.  Okay.  Thank

10 you.

11      THE WITNESS:  I agree that there are integration

12 activities that would be impacting PLHIC.  When I

13 answered that question and made reference to selling

14 United product, I was thinking in the context of a

15 platform migration.

16      MR. STRUMWASSER:  Q.  Okay.  And there would also

17 be -- so there would be a need for standardizing

18 processes, policies, and procedures, right?

19      A.  Yes.

20      Q.  And that was foreseeable in '05, right?

21      A.  Yes.

22      Q.  And there would also be people to move around,

23 right?

24      MR. VELKEI:  Objection, vague.

25      THE COURT:  Do you understand the question?
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 1      THE WITNESS:  I wasn't party to people

 2 conversations in the summer of '05, about who was going

 3 do what.

 4      MR. STRUMWASSER:  Q.  Right.  And I'm not asking

 5 you who specifically.  I'm just asking you whether you

 6 were aware in the summer of '05 that there would be

 7 personnel changes?

 8      A.  With most acquisitions, there are changes of

 9 personnel, yes.

10      Q.  You expected that would apply to this one?

11      A.  Sure.

12      Q.  And you also expected that there would be

13 different corporate cultures to meld, right?

14      A.  Yes.

15      Q.  Ms. Berkel, in 2005 and before, is it fair to

16 say that PacifiCare had a reputation for high service

17 and a lot of attention to customers?

18      A.  Yes.

19      Q.  And devoted a fair amount of resources to

20 taking care of customers to the extent that others

21 might even call that hand-holding?

22      A.  I wouldn't go as far as to say hand-holding.

23 PacifiCare, because it was fifth or sixth in competitor

24 size, tried to distinguish on service.

25      Q.  And that wasn't the reputation that United
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 1 had, was it?

 2      MR. VELKEI:  Objection, relevance, your Honor.

 3 Reputation of United?  I mean, it's one thing to talk

 4 about the integration of cultures, but what the

 5 reputation was in California in 2005 seems wholly

 6 irrelevant to me.

 7      MR. STRUMWASSER:  It goes exactly to the melding

 8 of two cultures with different business approaches to

 9 the market.

10      MR. VELKEI:  But it seems to me, then you talk

11 about -- you know, you ask about processes and how they

12 were different once the acquisition occurred.  But to

13 talk about a reputation....

14      THE COURT:  I'm concerned that reputation -- I'm

15 going to sustain the objection.

16      MR. VELKEI:  Thank you, your Honor.

17      THE COURT:  Reputation is a --

18      MR. STRUMWASSER:  Q.  Setting aside reputation,

19 it's your understanding, at least today, that United

20 did not have the same approach to customer care as

21 PacifiCare had, is it not?

22      A.  Today?

23      Q.  Today you know that that was the case in '05?

24      A.  So here's what I remember about United in '05.

25 Market leader, low-cost, broad network, and we rarely



8268

 1 competed with them because 95 percent of our business

 2 was HMO, and they weren't an HMO player.

 3          So I didn't have an understanding of care,

 4 customer care in '05.  I had a Wall Street

 5 understanding of them, and I was excited.

 6      Q.  So you did understand United to be aimed at

 7 being a cost cutter or a low-cost provider?

 8      A.  I understood United was not the lowest cost

 9 product offerer but, because of the breadth of its

10 network, had a broad provider network.  And they worked

11 diligently, as all healthcare companies do, to keep

12 healthcare costs low.

13      Q.  Was PacifiCare known in '05 as a high touch

14 company?

15      MR. VELKEI:  Asked and answered.

16      THE COURT:  Overruled.

17      THE WITNESS:  At some point in my time at

18 PacifiCare, that reputation of high touch existed.  We

19 had our problems, too, with service.  So whether or not

20 we had recovered by '05 some would debate.

21      MR. STRUMWASSER:  Q.  Now, looking at the

22 integration as you would have prospectively in '05, you

23 recognized that the integration would include moving

24 certain functions to United's outside vendors, right?

25      A.  Sure.
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 1      Q.  At what point did you come to know that United

 2 intended to move the print functions to Duncan?

 3      A.  I don't remember.

 4      Q.  Before closing?

 5      A.  I have very little recollection of knowing

 6 anything strategic until the January Newport Beach

 7 meeting.

 8      Q.  By the end of that meeting, did you know that

 9 there would be a move of print functions to Duncan?

10      A.  I don't think so.  I was participating in a

11 finance conversation at that meeting.

12      Q.  Did you have an understanding coming out of

13 that meeting about moving collection services to

14 Johnson & Rountree?

15      A.  I doubt it because that didn't happen until

16 2007.

17      Q.  Did you have an understanding coming out of

18 that meeting about moving eligibility data entry to

19 Accenture?

20      A.  Maybe not in January but in the first quarter,

21 yes.

22      Q.  How about moving a large share of the PLHIC

23 PPO claims handling to Med Plans?  Were you aware of

24 that at the end of the Newport Beach meeting?

25      A.  No.
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 1      Q.  Do you know when you found that out?

 2      A.  Probably in March.

 3      Q.  Going back to your testimony, getting to the

 4 place where PLHIC was able to just sell United PPO

 5 products, that was going to require significant

 6 integration activities as well, right?

 7      A.  PLHIC selling PPO products?

 8      Q.  PLHIC selling United PPO products?

 9      A.  PLHIC was never selling United PPO products,

10 no.

11      Q.  Then I misunderstood your testimony.  You

12 said --

13      MR. VELKEI:  Page?

14      MR. STRUMWASSER:  Same place.

15      Q.  "When you go back to the summer of 2005, it

16 was great.  We'll just sell United PPO products."

17      A.  "We," United.

18      Q.  So as of the summer of 2005, you expected to

19 phase out PLHIC's PPO products?

20      A.  Eventually, over time.  That's what -- when

21 PacifiCare acquired FHP, over time we wound down FHP

22 legal companies.

23      Q.  Over how long?

24      A.  Many years.

25      Q.  So in the summer of '05, did you expect to
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 1 continue to be selling PPO products through PLHIC for

 2 many years?

 3      A.  Yes.

 4      Q.  And did you expect to have those -- as of the

 5 summer of '05, did you expect to have them processed on

 6 RIMS for many years?

 7      A.  I don't know that I would have been thinking

 8 at that level of detail.

 9      Q.  How about at the beginning of '06?  Did you

10 still expect -- coming out of the Newport Beach

11 meeting, did you still expect that you would be selling

12 PPO products through PLHIC for many years?

13      A.  Sure.

14      Q.  And did you expect coming out of that meeting

15 that you'd be processing claims on RIMS for PLHIC for

16 many years?

17      A.  I mean, you know, with the benefit of

18 hindsight and inference, perhaps.  But when I was at

19 that meeting, I was focused on accounting integration.

20 So I got the materials; I heard the overarching opening

21 speeches and closing speeches.  But I participated in

22 an accounting integration discussion.

23      Q.  What was said in the overarching speeches

24 regarding the continued sale of PPO products through

25 PLHIC?
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 1      A.  I don't remember.

 2      Q.  Neither directly nor by implication from

 3 general statements that were made?

 4      A.  You know, I think that the focus of that

 5 meeting was about the things that needed to happen for

 6 the Care Trust Network transition, things about HMO

 7 products.  I don't have any recollection of discussing

 8 the legal company of PLHIC.  Perhaps there was.

 9      Q.  So do I understand you correctly to say that

10 whatever expectation you had for the continued sale of

11 PPO insurance through PLHIC coming into that meeting,

12 nothing in that meeting changed your expectation

13 regarding that?

14      A.  No.

15      Q.  "No," nothing changed it?

16      A.  Not that I remember, no.

17      Q.  And also nothing that you recall changed your

18 expectation about how long PLHIC would be processing

19 PPO claims on RIMS?

20      A.  Well, I don't think that we had made any

21 decision on timing.  And I don't even remember that

22 being a topic of conversation.

23      Q.  Knowing what you know today, do you think that

24 your lack of concern regarding the integration of PPO

25 business in the summer of '05 was a mistake?
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 1      A.  No, I don't think I made a mistake.  I think

 2 it's over-simplistic to look at something four years

 3 later and second guess -- or maybe it's five.  It's

 4 five years later now -- and second guess.

 5          When I think about the challenges we had, I

 6 think it's expected that companies of these sizes

 7 working together to do things to bring the companies

 8 together are going to have challenges.

 9      Q.  So even in retrospect, you would not, if you

10 had known then what you know now, have devoted more of

11 your time and attention to PLHIC as opposed to the HMO

12 work?

13      MR. VELKEI:  Objection, argumentative.  She was

14 the CFO, your Honor.

15      THE COURT:  Do you understand the question?

16      THE WITNESS:  I do.  And that is my answer.

17          I was the CFO at the time.  I was closing the

18 books for all of the health plan companies.  I devoted

19 time where I felt that there were risks that needed the

20 CFO's attention in comparison to the dozens of people

21 that dealt with the details.

22      MR. STRUMWASSER:  Q.  So in the beginning of 2006,

23 you did not have any operational responsibilities other

24 than through the financial systems?

25      MR. VELKEI:  Misstates the testimony.
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 1      THE WITNESS:  I was CFO.  I was accountable for

 2 closing the books and the financial statements.  I

 3 absolutely looked at the operational information in the

 4 context of my job.

 5      MR. STRUMWASSER:  Q.  You testified that at some

 6 point you became involved in assisting in the

 7 integration process, right?

 8      A.  Well, mostly migration, became migration

 9 business leader.

10      Q.  Where "migration" means moving platforms?

11      A.  Yes.

12      Q.  And in fact, you discussed migrating from

13 PacifiCare's financial technology platform to United's

14 technology platform, right?

15      A.  Yes.

16      Q.  Were you involved in any other PacifiCare

17 integration or migration activities in 2006?

18      A.  The underwriting, the large group underwriting

19 team reported to me at the time.  That team work pretty

20 independently of my direction to integrate into United

21 underwriting.

22      Q.  What was the scope of responsibilities of the

23 large group underwriting team?

24      A.  The scope?  They quoted premium pricing for

25 renewing and new large business, meaning not
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 1 individual, not small group, and not national accounts.

 2      Q.  So they were basically in the pricing

 3 business?

 4      A.  Pricing and underwriting.

 5      Q.  And by underwriting, you mean assessing the

 6 risk associated with the group and picking the

 7 appropriate price to that risk?

 8      A.  Yes, and I'll distinguish.  I didn't own the

 9 pricing team, so there is a group of actuaries that

10 actually manages the data that are used in premium rate

11 models for all customer sizes.  I didn't manage that

12 team.  I managed the underwriting team.

13      Q.  So is it fair to say that you didn't become

14 involved in the integration and migration more broadly

15 than that until 2007?

16      A.  You know, I played an increasing role in that

17 fall of 2006, with more and more time devoted to it as

18 each month passed.

19      Q.  We've heard testimony on several different

20 integration teams that were operating on the

21 integration and migration issues.  One we've heard

22 about is the Uniprise team that was headed by Doug

23 Smith.  Does that sound right to you?

24      A.  It does.

25      Q.  And that team, we are told, had three
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 1 functional teams under it for, respectively, claims,

 2 member service/customer care, and group service.  Are

 3 you familiar with that division of responsibility?

 4      A.  I remember him having claims.  I thought Sue

 5 Edberg had customer care and I can't remember the guy

 6 that had group services.  Stephane Garcia?  Perhaps it

 7 was Doug.

 8      Q.  There was also a United Healthcare team that

 9 Scott Burghoff off was a member of, right?

10      A.  Yes.

11      Q.  Were you aware of it at the time it was in

12 operation?

13      A.  I was.

14      Q.  Do you know what his responsibilities were?

15      A.  Well, Scott work for Steve Black, and Steve

16 Black was one of the overarching business owners of

17 integration.

18      Q.  And then we've been told that there was a team

19 headed by Jason Greenberg.  Is that consistent with

20 your understanding?

21      A.  Yes.

22      Q.  And that was part of the Uniprise Technologies

23 Group?

24      A.  For migration.

25      Q.  Was Uniprise Technologies a separate company
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 1 under UnitedHealth Group, or was it a division, or what

 2 was Uniprise Technologies?

 3      A.  I believe it's just a department.

 4      Q.  Do you know who else was on Mr. Greenberg's

 5 team?

 6      A.  Diane Scofield, Kevin Cogle -- well, lots of

 7 people participated.  I don't know if they were on his

 8 team -- Bob Fredette, Ed Skopas, Sandy somebody or

 9 other.

10      Q.  These three teams, we'll call them the Smith

11 team, the Burghoff off team, and the Greenberg team,

12 they all were in operation shortly after the close,

13 right?

14      A.  Well, I view it as Black-Burghoff, and Doug

15 Smith and Jason Greenberg.  And there were product

16 teams, and there were medical management teams, and,

17 you know, there were more teams is my recollection.

18      Q.  Were you involved in '06 in any -- did you

19 have membership in '06 on any of the integration or

20 migration teams?

21      A.  Just the accounting and finance and, I guess,

22 underwriting, too, for that matter.

23      Q.  Who headed the underwriting -- was it

24 integration or migration team?

25      A.  Integration.
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 1      Q.  Who headed that?

 2      A.  Tom Choate is the leader of that organization.

 3      Q.  C-H-O-T-E?

 4      A.  C-H-O-A-T-E.  The person that ran that for him

 5 on our side was Wendy Sack.  And I think on his side it

 6 was Tammy Casey.  C-A-S-E-Y; Sack, S-A-C-K.

 7      Q.  During the course of '06, did you come to be

 8 either a member or an active participant in any of

 9 other committees other than the two that you mentioned?

10      A.  In the fall of '06, I began working as

11 business sponsor for the migration of capitation.  So I

12 started participating in that team.

13          And in January of '07, I started participating

14 more robustly in all of the other conversations Jason

15 Greenberg and Ed Skopas were having for NICE platform

16 migration.

17      Q.  And do I remember your testimony correctly

18 that your conversations with Mr. Greenberg in the

19 beginning of '07 still involved, among other things,

20 possible migration of RIMS on to UNET?

21      A.  I know that I've had face-to-face discussions,

22 and I hadn't met him until February of 2007 face to

23 face.

24      Q.  And you had face-to-face discussions with him

25 about RIMS migration?
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 1      A.  Actually, I take that back.  I met him in the

 2 summer of 2006 briefly.  So I'm sorry.

 3          The second time that I spent any considerable

 4 amount of time with him.

 5      Q.  Was it in January of '07?

 6      A.  I think it was February.

 7      Q.  February of '07?

 8      A.  Yeah.

 9      Q.  And did you have any face-to-face

10 conversations with him in which the topic of possible

11 RIMS migration came up?

12      A.  I think that we were -- we had a conversation

13 about -- we were asked to revisit everything.  So I

14 suspect we can talk about it.  I was in Connecticut

15 with him, and what I remember most was talking about

16 the NICE migration.

17      Q.  By whom were you asked to revisit everything?

18      A.  David Wichman, Dirk McMahon, others.

19      Q.  What was the scope of everything for that

20 purpose?

21      A.  The cost of migrating HMO product to United

22 platform.  It was a capital -- is there a way to do

23 what we want to do for less capital.

24      Q.  Was that conversation -- was the everything in

25 that conversation limited to HMO?
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 1      A.  I'm sure it was broad.  I'm sure we talked

 2 about RIMS sunset, ILIAD sunset, legal company wind

 3 down, lots of things.

 4      Q.  Are you similarly sure that you didn't talk

 5 about RIMS migrating to UNET?

 6      A.  Perhaps, yes.

 7      MR. VELKEI:  Your Honor, I don't understand the

 8 relevance of this whole line of questioning about

 9 whether RIMS was going to migrate to UNET.  We it

10 didn't happen.  I don't think there's been any causal

11 link between that and claims handling.  I would just

12 ask for if we can get an offer of proof as to the

13 relevance.

14      MR. STRUMWASSER:  We've gotten knew information

15 here that is brand-new to us six months in, and that is

16 this notion that maybe there was not a plan to migrate

17 RIMS.

18      THE COURT:  I'll allow it.  Go ahead.

19      MR. VELKEI:  Thank you, your Honor.

20      MR. STRUMWASSER:  Did you get the answer?

21          (Record read)

22      MR. STRUMWASSER:  Q.  This review of everything

23 that you just described, was that a process that was

24 called in some quarters reintegration?

25      A.  No.  The outcome of that process was the
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 1 definition of work packages, eight work packages.  And,

 2 you know, we continue to work on those items today.

 3      Q.  Do you recall what the eight work packages

 4 were or as many of them as you can?

 5      MR. VELKEI:  Relevance, your Honor?

 6      THE COURT:  I'll allow it.

 7      THE WITNESS:  Work Package 1 is allowing

 8 eligibility for HMO members to be -- on large group

 9 customers to be using the front end of United platform.

10          And Work Package 2 is that same concept for

11 small group members, 2 to 50 -- or actually 2 to 100.

12          I can't remember Work Package 3.

13          Now I'm probably going to get the numbers

14 wrong.  There was a work package to migrate to a new

15 accounts payable system on an enterprise-wide basis

16 which would allow the Oracle financial systems of

17 PacifiCare to be sunset.  I think it's number -- one of

18 the work packages is the sunset of RIMS and ILIAD.  And

19 there may have been work packages related to portals.

20          And that's what I can remember.  We're working

21 on Work Package 1 and RIMS and ILIAD sunset.  The other

22 ones are not active projects today, still strategies.

23      MR. STRUMWASSER:  Q.  We've had some testimony

24 here about -- is it UFE or just U-F-E?

25      A.  I've heard both.  UFE.
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 1      Q.  My impression has been that the United front

 2 end was going to apply also to RIMS business.  Is that

 3 not true?

 4      A.  Well, you know, when I hear the word "UFE," I

 5 think of the claims intake tool UFE, which I think does

 6 stand for United front end.  And when I say front end

 7 in the context of Work Package 1, it has nothing to do

 8 with claims.

 9          So I think we've got two teams using similar

10 lingo for two different intentions.

11      Q.  So U-F-E stands for a front end of some kind?

12      A.  For claims intake.

13      Q.  Is that in Work Package 1?

14      A.  No, it doesn't have anything to do with.

15      Q.  And then there's a U-F-E in Work Package 1?

16      A.  It doesn't -- we don't use the acronym.  We

17 use the words.

18      Q.  United Front End?

19      A.  Yeah.

20      Q.  And that's a front end for what?

21      A.  Eligibility, billing, premium collection.

22      Q.  That's the one that there's work on right now?

23      A.  Yes.

24      Q.  Is there any work going on, whether it's a

25 part of the work package or otherwise, on the claims



8283

 1 front end question?

 2      A.  We bring claims through the United front end.

 3 It's agnostic to legal company because that separation

 4 by legal company happens after the EDI transmission to

 5 United.

 6      Q.  That's operational today?

 7      A.  Yes.

 8      Q.  Does RIMS get any of its claims through the

 9 claims through U-F-E?

10      A.  Yes, the EDI claims come through UFE.

11      Q.  I actually think that was very helpful.  There

12 was some testimony I was having trouble working my way

13 through.  That was very useful.

14          Now, at some point after the PacifiCare

15 integration was deemed to be completed, United did

16 undertake a reintegration effort, right?

17      A.  I'm not really sure what you're referring to.

18      MR. STRUMWASSER:  I'm showing the witness Exhibit

19 456 in evidence, your Honor.

20      THE WITNESS:  I'm ready.

21      MR. STRUMWASSER:  Q.  Do you recall seeing this

22 e-mail from Mr. Peterson to you?

23      A.  I do.

24      Q.  June 21, '07.  And I'd just like to call your

25 attention to the last sentence of the first paragraph,
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 1 as near as I can discern it.  "I recognize you are

 2 reintegrating PHS operations, and I think this is a

 3 great thing for the company."

 4          What did you understand the reference to

 5 "reintegrating PHS operations" to be here?

 6      A.  I think he's simply referring to the fact that

 7 I'm part of the operations team effective June 1st this

 8 year.  I didn't view my role as reintegrating at all.

 9      Q.  And you understand that "you" in the "I

10 recognize you are" clause, to be a reference to you,

11 single, you know, second person singular, not "you" in

12 some larger sense?

13      A.  It's to me.  It's absolutely to me.

14      MR. STRUMWASSER:  Okay.

15          Showing the witness Exhibit 342 in evidence.

16      MR. VELKEI:  Is there something particular in this

17 document you would like her to refer to?  Or otherwise

18 I think she should just take some time to look through

19 it.

20      MR. STRUMWASSER:  You can do whatever you want.

21 I'd like to proceed with questions and just invite her

22 at any point she wishes to to pause and take a look.

23      THE WITNESS:  Okay.

24      MR. VELKEI:  Maybe take a couple minutes at least

25 to just sort of look through this.
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 1      MR. STRUMWASSER:  Okay.  You have a reading

 2 assignment.  You want to let us know when your homework

 3 is done?

 4      THE COURT:  Does anyone need a break?

 5      MR. STRUMWASSER:  Well, let me ask Ms. Berkel.

 6      Q.  Is this a time-enough-for-coffee reading

 7 assignment or --

 8      A.  Just give me two minutes.

 9      MR. STRUMWASSER:  Sure.

10      THE WITNESS:  Okay.

11      MR. STRUMWASSER:  Q.  Okay.  So let me ask you to

12 confirm first.  You have seen this document before,

13 right?

14      A.  I have.

15      Q.  And you contributed to part of it?

16      A.  I did.

17      Q.  So we see on the second page, 8492, the

18 agenda.  And you are responsible for regulatory update,

19 right?

20      A.  Yep.

21      Q.  Turn to 8531, if you would please.  And you

22 should feel free to orient yourself geographically

23 where we are at 8531.  If you would like to take

24 another minute or two, that's fine.  I just want to

25 confirm that you recognize this is a reference to
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 1 reintegration update, right?

 2      A.  I do.

 3      Q.  That means there was some kind of a

 4 reintegration going on that needed to be updated?

 5      A.  It looks like non-migration capital and open

 6 enrollment.

 7      Q.  Let's just turn to 8532 then.  This is the

 8 stuff behind that title page.  Did you write any of

 9 this on 8532 or -3 or -4?  And I guess I should say, by

10 "write," I mean individually or have it done under your

11 direction.

12      A.  Yes.  I think this is mine, yes.

13      Q.  And on 8532, we have some statements similar

14 to those that we saw in 460 in evidence.  We have a

15 bullet in the middle of the page, "2006 and 2007 IT

16 spend was significantly limited given the desire to

17 immediately recognize synergies between the two

18 organizations."  Do you see that?

19      A.  I do.

20      Q.  Do you agree with that statement?

21      A.  Not today, no.

22      Q.  Do you agree --

23      A.  Yesterday I explained that, when I had a more

24 robust conversation with Dan Schumacher, he said, "Sue,

25 you don't have visibility to the spend for PacifiCare
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 1 assets and other funding pools.  You can't make the

 2 comparison you're making."  And today's exhibit would

 3 be 8533 because these things are happening in other

 4 funding pools besides the 10 million that we're setting

 5 aside in the 2008 capital plan for PacifiCare

 6 operations.

 7      Q.  Let's turn to 8533.  And this is a comparison

 8 of the '05 and '08 proposed IT spend, right?

 9      A.  I'm sorry.  '05 and '08?

10      Q.  2005 and 2008.

11      THE COURT:  The top line says '05, and the bottom

12 says --

13      THE WITNESS:  Yes, I get it.

14          Yes.  And the bottom, '08, is incomplete.

15      MR. STRUMWASSER:  Q.  Okay.  So we see both

16 NICE -- NICE, RIMS, and ILIAD are in both, right?

17      A.  Yes.

18      Q.  Both '05 and '08.  And both '05 and '08 have

19 approximately 350 additional applications, right?

20      A.  Yes.

21      Q.  And then '08 has additional competitors for

22 the money, "UHG, systems platform impacted due to

23 migration," right?

24      A.  Meaning we would need capital to migrate to

25 UHG systems, right.
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 1      Q.  Right.  So the way it looks to me, and please

 2 tell me if I'm wrong, we have a finite set of

 3 platforms, portals and products in '05 that have

 4 85 million available, and we have no smaller and

 5 actually a little larger package of platforms, portals,

 6 and products in '08 that have only $10 million; is that

 7 right?

 8      A.  My context in October of '07 was severely

 9 flawed.  And I'm sorry that it's confusing.  So let me

10 try to reiterate what I shared with you yesterday.

11 Okay.

12          So the 85 million above also included laptops,

13 desktops, phone systems.  And those are not included in

14 the '08 number down here because I don't have a view to

15 the funding pools that are holding those hardware

16 costs.  The 85 million above clearly lists very

17 significant transactions, one-time in nature -- ILIAD

18 conversion, Part D, things like that.

19          The bottom doesn't include the 20 million we

20 spent on Perform, the 20 million we spent on California

21 LAP.  Whatever the spend was on National Physician

22 Indicator that year, National Physician Indicator Was

23 an '08 transaction.

24          So my analysis at this time and until I had

25 that meeting with Schumacher was not a fair comparison.
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 1      Q.  Back on 8532, were you aware -- when you wrote

 2 the bullet referring to 2006 and 2007 IT spend, were

 3 you aware of the desire on the part of United to

 4 immediately realize synergies?

 5      A.  Absolutely understand that organization had

 6 synergy goals for the acquisition, yes.  When I look at

 7 what we've seen here in testimony, I don't see anything

 8 that is attributable to IT in those lists.

 9      Q.  In which lists?

10      A.  The synergy lists that -- I don't remember who

11 was on the stand, but there is an exhibit that has the

12 synergies in them.

13      THE COURT:  Mr. Labuhn maybe?

14      MR. VELKEI:  I think it was.

15      THE WITNESS:  I wasn't here for AJ.

16      MR. STRUMWASSER:  I heard none of that.  Was I

17 supposed to?

18      MR. VELKEI:  What did you say?

19      THE COURT:  He didn't hear my under-the-breath

20 comment about Mr. Labuhn.

21      THE WITNESS:  The other thing I --

22      MR. STRUMWASSER:  Q.  Go ahead.  What the heck.

23      A.  I'm sorry.  Please go on.

24      Q.  On 8533, the next page, again, at the time you

25 wrote this table, were you aware that there were



8290

 1 one-time expenses that were included in the '05 items

 2 that had already been funded?

 3      A.  Yes.  I mean, some of them are detailed here.

 4 And then Page 8534 talks about a one-time -- I'm sorry.

 5          8535 talks about the need for the one-time

 6 adoption of SB853.  And I don't try to even estimate

 7 the cost of that on the bottom of -43.

 8      Q.  So is it your testimony today that at no time

 9 did IT -- was IT capital constrained during the

10 integration and migration period?

11      A.  Yes, that's my testimony.

12      Q.  You had all the IT capital money you needed?

13      A.  I often had to ask more than once, but I

14 eventually got what I needed.

15      Q.  Now, you apparently were using the word

16 "reintegrate" at this point, right?

17      A.  Somebody was.  I don't remember putting the

18 cover memo on that.

19      Q.  Or the title page on -31?

20      A.  No.

21      Q.  So you can't help us understand what the

22 reference is to "reintegration" is here?

23      A.  No, I can't.

24      MR. STRUMWASSER:  This is a good place for the

25 afternoon break, your Honor.
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 1          (Recess taken)

 2      THE COURT:  We'll go back on the record.  Go

 3 ahead.

 4      MR. STRUMWASSER:  Your Honor, I'm showing the

 5 witness a copy of Exhibit 564 in evidence.

 6      MR. VELKEI:  546.

 7      MR. STRUMWASSER:  546 it is.

 8      THE WITNESS:  I'm ready.

 9      MR. STRUMWASSER:  Q.  Now, I understand,

10 Ms. Berkel, that you -- I don't think you're listed on

11 this e-mail chain.  Do you recall seeing any of these

12 e-mails outside of this litigation?

13      A.  No.

14      Q.  And the principal reason why I'm asking you

15 about it right now is, if you look at the -- I think

16 it's the third page, 8118, we have towards the bottom

17 of the page, right below the middle hole punch, an

18 e-mail from Mr. Wichman to Mr. McMahon.

19          And at the end of the first paragraph, he

20 writes -- well, in the beginning, he says, "I don't

21 want to spend a lot of time admiring this problem and

22 how we got to where we are, but do want to" -- dot,

23 dot, dot.

24          Well, I can't reconstruct it.  Anyway, one of

25 the things he says is "whether we need a second set of
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 1 people to work on the re-implementation of this

 2 integration."  Do you see that?

 3      A.  I do.

 4      Q.  Then Mr. Frey's original e-mail on Item 4 near

 5 the bottom, "I wonder if a Black Belt or the like is

 6 needed to reintegrate" in quotes "PacifiCare...."  Do

 7 you see that?

 8      A.  Can you tell me again where?

 9      Q.  Sure.  The last page, 8119, towards the bottom

10 we have four numbered paragraphs.  I'm talking about

11 Paragraph 4.

12      A.  I see it.  Okay.

13      Q.  So my first question to you is, does this

14 refresh your recollection as to whether there was a

15 reintegration effort being made in mid 2007?

16      A.  Well, I see this reference, and I saw the

17 group services reference.  I never felt that was my

18 role.  I don't have a recollection of that word being

19 used, so....

20      Q.  Okay.  I appreciate that.  Without regard to

21 the -- to the term "reintegrate," that Paragraph 4 at

22 the end of the document, Mr. Frey says, "I wonder if a

23 black belt or the like is needed to reintegrate

24 PacifiCare as the first time around seems to have left

25 a lot of holes."
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 1          Do you agree that as of May of 2007 there were

 2 a lot of holes in the integration effort?

 3      A.  I agree that there are things that are holes

 4 in May.  I don't know that I would call it a lot.

 5          When I read this e-mail, I get the feeling

 6 that much of it is talking about how brokers are

 7 assisted.  And I believe that we put together a broker

 8 services unit very, very quickly.  And in fact, I think

 9 it had already started before -- before May.

10          So, you know, the context of this entire

11 document is new to me other than the broker survey,

12 which we had talked about before.

13      Q.  Okay.  On that last page, under the "My

14 Requests," colon, Item 1 starts out, "I know we are

15 looking for dollars to fund the recommended system

16 integration.  The dual choice environment in CA is not

17 going away."

18          What is the dual choice environment?

19      A.  He's referring to getting the funding for the

20 NICE migration to United platform so that it can be

21 connected to the United product that we began selling

22 in 2006.  So I'd made reference earlier to being in

23 Connecticut in February of 2007.  The capital review of

24 that outcome was something he was seeking.

25      Q.  What is the dual choice environment?
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 1      A.  We sell HMO and PPO products to California

 2 employer groups.  Many of them choose both.

 3      Q.  Is that also on the preceding Page 8118, under

 4 "Steve or Jim," the second line is a reference to "PHS

 5 dual option integration."  Do you see that?

 6      A.  Yes, so Dirk is referring to Work Packages 1,

 7 2, 3, 4, 5, 6, 7, 8.  Actually, he's referring to the

 8 predecessor to the work package concept.  And it had

 9 $125 million capital price tag.

10      Q.  But he says here "PHS dual option."  Am I

11 correct in reading this to say that PHS will have PPO

12 and HMO products for the foreseeable future?

13      A.  I think he's talking -- my recollection is

14 he's talking about making PacifiCare HMO work with

15 United platform, which had a PPO product.

16      Q.  So you think PHS dual option is just a

17 mis-expression of his intent or --

18      A.  No, I think that is his intent.  I think he

19 means the plans that we had to allow employer groups to

20 have a single experience with United platform, HMO

21 products included.

22      Q.  So is he really referring to a UHIC PHS dual

23 option?

24      MR. VELKEI:  Objection, argumentative.

25      THE COURT:  I'll overrule that.  But I think
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 1 problem is that you're trying to relate the "dual

 2 option" word on this page to the dual option expressed

 3 on the other page.  And I'm getting the feeling that

 4 maybe they're not the same dual option.

 5      THE WITNESS:  I think it's the adjective "PHS"

 6 that you're asking about and how Dirk -- I mean, the

 7 other context we need here is Dirk is newly the -- in

 8 operations about this time, January of 2007.  So he is

 9 also getting up to speed with things.  Prior to that,

10 he was the CFO.

11      MR. STRUMWASSER:  Q.  This is May of '07, right?

12      A.  Okay, still.

13      Q.  April, I'm sorry.  April in this case.

14          Well, let's explore the Judge's question

15 first.

16          The words "dual option" on 8118 and 8119.  I'm

17 sorry.  Is the "dual option" on 8118 referring to the

18 same thing as the "dual choice environment" on 8119?

19      A.  Yes, I think so.

20      Q.  And so at this time, was PacifiCare going out

21 and selling to large groups a PacifiCare product?

22      A.  Yes.

23      Q.  And did dual choice -- and the product they

24 were selling was a PCC PLHIC product?

25      A.  Both, PacifiCare of California and United PPO,
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 1 or PacifiCare of California and PLHIC.  Both were being

 2 offered beginning May 2006.

 3      Q.  So the same salesperson would be pitching to

 4 the same prospective employer -- group -- to the same

 5 prospective group a PCC HMO product and a UHIC PPO

 6 product?

 7      A.  Yes.

 8      Q.  They were cross -- cross-appointed?  Is that

 9 the term?

10      A.  Brokers were advised in 2006 that ultimately

11 we would be fully on United platform product.  And as

12 those products became available, the sales staff was

13 encouraged to present the benefits of United platform.

14 And we continued to let them choose PLHIC as well if

15 they wanted PLHIC products too.

16      Q.  Did people do that?

17      A.  People chose both.

18      Q.  On 8117, we're in the e-mail from Mr. Cronin

19 to Mr. McMahon; is that right?

20      A.  Yes.

21      Q.  There's a reference at the top to service

22 being broken and that that being a hangover from the

23 Uniprise-UHC split.

24          I guess my first question is, the word

25 hangover's been used in this memo a couple of times.



8297

 1 What does that mean?  Is that a legacy or leftover

 2 or --

 3      A.  I have no idea.

 4      Q.  What's the references to Uniprise-UHC split?

 5      A.  I have no idea.

 6      Q.  Down in the three-line partial paragraph, I

 7 guess, it starts, "I believe Uniprise stripped out the

 8 entire infrastructure with the assumption it was

 9 migrating."  Do you have any understanding of what

10 Mr. Cronin says Uniprise thought was migrating?

11      A.  Well, I don't know.  I presume he thinks it's

12 the same that I've been saying, which is HMO is going

13 to be on United platform.  But I don't know what he's

14 saying.

15      Q.  So we were talking about the various

16 integration teams, the Smith integration team, the

17 Barbotti [sic] team, and the Greenberg integration

18 team, right?

19      A.  Greenberg migration team.

20      Q.  I'm sorry.  The Greenberg migration team?  Is

21 that what you said?

22      MR. VELKEI:  Did you say Barbotti integration

23 team?

24      MR. STRUMWASSER:  I mean Burghoff.

25      THE COURT:  Before we go on, can you remind me who
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 1 Mr. Cronin is?

 2      MR. STRUMWASSER:  No, but I know someone who can.

 3      THE WITNESS:  Well, based on this e-mail, it looks

 4 to me like he was accountable for some kind of member

 5 eligibility and broker services.  I know that I had

 6 traded e-mails with him.  I think I've met him once,

 7 but I don't think he's with the organization any

 8 longer.

 9      THE COURT:  Thank you.

10      MR. STRUMWASSER:  Q.  So there were those three

11 teams.  And then you identified some more in your

12 response a little while ago.

13          So just taking a step back and looking at the

14 tableau of integration and migration teams, I'd like

15 your opinion.  Do you believe that it was a good idea

16 to have these separate integration teams each focused

17 on different integration tasks?

18      A.  Yeah, that's how I've seen it done in the

19 past, yes.

20      Q.  You do think it was a good idea?

21      A.  Yes, in my opinion, yes.

22      Q.  Was it your impression that these three

23 integration teams worked together in planning their

24 respective integration plans?

25      A.  I don't know.
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 1      Q.  Do you know whether they worked together in

 2 executing their projects?

 3      A.  You know, I just don't know what happened.

 4 And I don't even think we identified all of the --

 5 we're still talking about people at the highest level,

 6 and I know there were many teams underneath that.

 7      Q.  So we had a Smith team that had teams

 8 underneath.  We had a Burghoff team that had --

 9      A.  I still think Burghoff was over all of that.

10 I viewed him as the -- I think he was -- he and Steve

11 Black were managing all of the people underneath.

12 That's what I remember.

13      Q.  Was that your understanding at the time when

14 you were participating with these integration teams

15 that you had roles in?

16      A.  I started participating in migrating teams

17 under Jason Greenberg -- well, with Jason.

18      Q.  So all of the involvement you had in

19 integration and migration through these kind of

20 collective teams was within Mr. Greenberg's

21 jurisdiction?

22      A.  Well, then, in the summer of 2007, when I

23 became part of Dirk's team, the opposite team, then I

24 began coordinating with my peer group there and with

25 Dirk more directly.
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 1      MR. VELKEI:  I'm assuming you mean exclusive of

 2 whatever financial integration she did as CFO?

 3      MR. STRUMWASSER:  Q.  Yeah, exclusive of that,

 4 right?

 5      A.  Yes.

 6      Q.  Do you think that all of that was under the

 7 Burghoff umbrella?

 8      A.  That's what I thought, yeah.  Now I'm

 9 concerned; I don't know.

10      Q.  As best you recall right now, was the

11 financial integration project also under the Burghoff

12 umbrella?

13      A.  No.  I remember that being under some

14 corporate -- because it was not a UHC function; it was

15 a UnitedHealth Group function to close the books.  So I

16 can't -- Pat Erlandson maybe.  I don't remember who led

17 that.

18      Q.  Can you spell that?

19      A.  I think it's E-R-L-A-N-D-S-O-N.  I think he

20 was the CFO of UnitedHealth Group at that time.

21      Q.  I'm curious, would there have been a document

22 saying all these integration teams are under

23 Mr. Burghoff or under Mr. Black or somebody?  How does

24 one in this organization know who is running the show?

25      A.  I think there are documents, yes.
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 1      Q.  Memos?  Org charts?  I mean what --

 2      A.  I received a document at the Newport Beach

 3 meeting.

 4      Q.  What did it say regarding the organization of

 5 integration and migration teams?

 6      A.  I remember it being Steve Black and Scott

 7 Burghoff, but --

 8      Q.  And Steve Black and Scott Burghoff you think

 9 of as one effort?  That's one entity together, right?

10      A.  Yes, that's how I looked at it.  I think Scott

11 had just joined the organization three or four months

12 prior to the acquisition, if I remember correctly.

13      Q.  Other than the Black-Burghoff entity, there

14 was no other central executive so far as you recall who

15 was overseeing the entire PacifiCare integration?

16      A.  Well, I know that there's the name Dave Astar.

17 I never participated in those higher level meetings.  I

18 just wasn't a party to that -- that process.

19      Q.  Do you understand him to have been above

20 Burghoff and Black or operating a separate operation

21 somewhere?

22      A.  I think he was above.  I think he left the

23 organization within the first year, so....

24      Q.  To the best of your knowledge was he replaced

25 in that same position?
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 1      MR. VELKEI:  Lack of foundation.

 2      THE COURT:  If you know.

 3      THE WITNESS:  I don't know.

 4      MR. STRUMWASSER:  Q.  Did you ever hear it said or

 5 did you ever say that the integration teams had

 6 conflicting priorities?

 7      A.  Perhaps.

 8      Q.  Perhaps you heard it said or perhaps you said

 9 it or both?

10      A.  Perhaps I said it.

11      Q.  Do you recall saying that the teams were

12 siloed?

13      A.  Yes.

14      Q.  What does that mean in this context, to be

15 siloed?

16      A.  It means that they're focused only on their

17 objective.

18      Q.  You recall saying that the teams needed to

19 have a single reporting mechanism?

20      A.  Perhaps.

21      MR. STRUMWASSER:  What's our next number, your

22 Honor?

23      THE COURT:  644.

24      MR. STRUMWASSER:  I'd like to have marked as 644 a

25 January 22, 2007 PowerPoint entitled, "UHC Funded
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 1 Initiatives 2006 Program Delivery."

 2      THE COURT:  Do you want to defer the issue of

 3 confidentiality?

 4      MR. VELKEI:  If we could, your Honor, thank you.

 5          (Department's Exhibit 644 PAC0885635

 6           marked for identification)

 7      THE COURT:  While you go through that, let me

 8 check on something.

 9          (Judge is briefly absent from the courtroom)

10      MR. STRUMWASSER:  Ms. Berkel, do you recognize

11 Exhibit 644?

12      A.  I do.

13      Q.  And you assisted in drafting it, did you not?

14      A.  I did.

15      Q.  So was there a meeting on January 22 of '07 to

16 talk about the UHC-funded initiatives?

17      A.  Yes.

18      Q.  Do you recall where that was?

19      A.  Where?

20      Q.  Yeah.

21      A.  I think I participated by phone.

22      Q.  And we see on the second page that you were

23 responsible for making the presentation on "PHS Program

24 Lessons Learned," right?

25      A.  Yes.
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 1      Q.  And am I correct that the substance of that

 2 presentation is reflected on Page 9?

 3      A.  It is.

 4      Q.  So the first bullet says, "Large integration

 5 projects need to have a single reporting mechanism to

 6 eliminate siloed approach and conflicting priorities."

 7 Were you including the PacifiCare-United integration

 8 when you wrote that?

 9      A.  Yes.  And the context of this document was

10 with respect to all of the IT projects that are listed

11 in here related to migration efforts.

12      Q.  And there are references here to RIMS, right?

13      A.  Yes.

14      Q.  And then the sub-bullet says, "Create a single

15 oversight committee.  Eliminate multiple

16 sub-committees."  Do you see that?

17      A.  I do.

18      Q.  Following this document, was a single

19 oversight committee created?

20      A.  For migration, yes.

21      Q.  Whose committee was that?

22      A.  Well, Ed Skopas, Jason Greenberg, and I worked

23 together to manage all of the programs in this

24 document.

25      Q.  Was it your opinion at the time that a single
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 1 oversight committee was required only for platform

 2 migration?

 3      A.  Well, I had just been asked to do this job, so

 4 I was focused on this job [indicating].

 5      Q.  I appreciate that, but I'd like to know

 6 whether you think that the observation that there was a

 7 need for a single oversight committee and the

 8 elimination of multiple sub-committees in fact also

 9 applied to the rest of the integration program.

10      MR. VELKEI:  Lack of foundation.

11      THE COURT:  If you have an opinion.

12      THE WITNESS:  Sure.  In hindsight, that would be

13 my opinion, sure.

14      MR. STRUMWASSER:  Q.  "Program project resources

15 need to be dedicated, (no other duties) from day one."

16          In your opinion, was there a problem that --

17 in personnel and integration program or project teams

18 had other responsibilities besides their integration

19 responsibilities?

20      A.  Yeah, and so I don't know about what was

21 happening in Doug Smith's team or all of that.  I don't

22 know if they were fully dedicated or not.  But what I

23 did know was that the capitation team and some of the

24 other projects here, those people had dual roles.

25      Q.  "Layoffs to meet synergy goals impact success
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 1 of long-term program."  That remains your opinion

 2 today?

 3      A.  Yes.  I think we impacted our ability to move

 4 off of NICE.  I do.

 5      Q.  Is that the only impact that was felt from the

 6 layoffs to meet synergy goals?

 7      A.  I don't think it's as simple as that, so no

 8 it's not the only.  But that is, I think, consistent

 9 with all of the other things where I've been talking

10 about resources.

11          And having subject matter expertise, my focus

12 was on the complexities of California and capitation

13 because United knows how to do PPO.  So I can grab

14 somebody from PPO in Florida and do just fine.  But I

15 can't grab somebody from Virginia and do California

16 HMO.

17      Q.  Does United know RIMS?

18      A.  United uses many versions of the TriZetto

19 asset, yes.  I think we have seven different teams that

20 run on versions of RIMS.

21      Q.  In United?

22      A.  In United.

23      Q.  In UHIC?

24      A.  I don't know what legal companies.  I don't

25 know what legal companies.  But we use multiple
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 1 versions of the TriZetto product in this organization.

 2      Q.  In the course of the first, let's say, three

 3 years after the closure of the acquisition, do you

 4 recall any instances in which any RIMS specialists from

 5 other United companies were brought in to assist with

 6 RIMS problems?

 7      A.  I don't know.  But I know that -- well, I

 8 don't know.

 9      Q.  Now, back on this "Program resources" --

10 "Program project resources need to be dedicated," was

11 anything done to dedicate the people who were

12 responsible for the integration and migration projects

13 you're talking about here to make them fully dedicated

14 to the integration, migration?

15      A.  We -- well, let me refresh my memory here.

16          We fully dedicated for capitation.  We fully

17 dedicated for healthcare analytics.  We reconstituted

18 for the Work Package 1 team that emerged from this

19 revisiting of the strategy.  Those are the biggest

20 dollars in here.  There are -- looks like 30 projects

21 back here.

22      Q.  Ms. Berkel, you had responsibilities for

23 integration, migration too, right?

24      A.  I did.

25      Q.  And you always had other non-integration,
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 1 non-migration responsibilities, right?

 2      A.  I did.

 3      Q.  And with respect to key acquisition resources

 4 that needed to be retained, isn't it true that, for

 5 RIMS reworks, you had to rehire legacy PHC people

 6 through Chimes?

 7      A.  We did.

 8      Q.  "Program schedules should not precede detailed

 9 business and system analyses."  Do you see that?

10      A.  I do.

11      Q.  Was there a firm cross-platforms policy in

12 force to ensure that there were detailed business and

13 systems analyses before the program schedule was set?

14      A.  Can you ask me that again?

15      Q.  Sure.  The issue here was that schedules for

16 certain integration programs were being set before the

17 analyses of how to do that was being done and before

18 the business requirements were well defined, right?

19      A.  Yes, the goals for being migrated were

20 established before the detailed business requirements

21 were completed, yes.

22      Q.  "OOM estimates/budget consistently inaccurate

23 (low)."

24          "OOM" is "out of market"?

25      A.  "Order of magnitude."
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 1      Q.  You know, every time I've encountered that,

 2 I've known that there were two, and I've guessed wrong.

 3          So what you're saying here is that budgets and

 4 estimates were off by at least a factor of ten?

 5      A.  By a factor of ten?

 6      Q.  Isn't that one order of magnitude.

 7      THE COURT:  I think it's order of magnitude.  It's

 8 not one order of magnitude.

 9      MR. STRUMWASSER:  Q.  An order of magnitude is --

10 I would think, mathematician here -- but 10 to the

11 third and 10 to the fourth are one order of magnitude

12 apart, right?

13      A.  Actually, I'm not familiar with that.

14      Q.  That's all right.

15      MR. VELKEI:  You are truly a renaissance man.

16      THE WITNESS:  And I will tell you that the this is

17 a life-long struggle for me.  What we think it will

18 take from an IT perspective is always estimate too

19 lowly in the first round.

20      MR. STRUMWASSER:  Q.  By orders of magnitude?

21      A.  It's a United acronym, so just using the

22 lingo.

23      Q.  At this time in January of '07 what systemic

24 issues were you experiencing for which you were asking

25 at the bottom, "How do we fix systemic issues?"
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 1      A.  Well, in January '07, I'm probably looking at

 2 the things that we've been talking about, document

 3 routing and contract loading.

 4      MR. STRUMWASSER:  I know it's a little bit of a

 5 slacker of me, your Honor, but I think this is a good

 6 time.

 7      THE COURT:  I think that's fine, especially since

 8 we have to move out of here.

 9          (Whereupon, the proceedings recessed

10           at 3:34 o'clock p.m.)

11
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 1 Tuesday, July 6, 2010               1:37 o'clock p.m.

 2                         ---o0o---

 3                   P R O C E E D I N G S

 4      THE COURT:  This is on the record.  This is before

 5 the Insurance Commissioner in the State of California

 6 in the matter of PacifiCare Life and Health Insurance

 7 Company.  This is OAH Case No. 2009061395, Agency

 8 No. UPA 2007-00004.  Today's date is July 6, 2010.

 9 Counsel are present.

10          I guess you're the respondent.

11          Ms. Berkel is present.  And I have marked for

12 the record CDI's reply to the request for evidence as

13 645 and the opposition to the June 15th request is

14 5266.  And they'll both go along with the record.

15          (Department's Exhibit 645 marked for

16           identification)

17          (Respondent's Exhibit 5266 marked for

18           identification)

19      THE COURT:  And I think if you need time to look

20 at the response, that will be fine.

21      MR. VELKEI:  Thank you, your Honor.  We'll be

22 prepared to address it tomorrow.

23      THE COURT:  I would like to discuss some time

24 things, scheduling things.  But we can start the

25 witness now.  And when we take a break, don't let me
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 1 forget.  I want to talk about a couple of things.

 2      MR. STRUMWASSER:  I was going to also ask for --

 3 we haven't received the Monday notification of next

 4 weeks' witnesses that we've come to look forward to.

 5      THE COURT:  Okay.

 6      MR. VELKEI:  We'll get that out.

 7      THE COURT:  Okay.  Let's go off the record for one

 8 second.

 9          (Discussion off the record)

10      THE COURT:  So we're back on the record.

11                       SUSAN BERKEL,

12          called as a witness by the Respondent,

13          having been previously duly sworn, was

14          examined and testified further as

15          hereinafter set forth:

16      THE COURT:  Ms. Berkel, you've been previously

17 sworn in this matter, so you're still under oath.  If

18 you could just state your name again for the record.

19      THE WITNESS:  Susan Berkel.

20      THE COURT:  Go ahead.

21      MR. STRUMWASSER:  Thank you, your Honor.

22      CROSS-EXAMINATION BY MR. STRUMWASSER (Resumed)

23      MR. STRUMWASSER:  Q.  Good afternoon, Ms. Berkel.

24 Nice to see you again.

25          You've testified here, as I understand it,
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 1 that there was never any plan to migrate RIMS to UNET.

 2 Is that your understanding of your testimony?

 3      A.  It is.

 4      Q.  You testified that, in November of '05, when

 5 United and PacifiCare officers were making

 6 representations to Commissioner Garamendi at the

 7 investigative hearing, there was no intention to

 8 migrate RIMS to UNET; is that right?

 9      A.  Yes.  What I recall is, when I looked at that

10 transcript here in court, that I believe they were

11 referring to the HMO migration.

12      Q.  In fact, you testified that in the first

13 quarter of '06 there was an affirmative decision made

14 not to migrate RIMS onto UNET, right?

15      A.  Yes.

16      Q.  And you said, "Very quickly, after a January

17 '06 meeting in Newport Beach, there was no strategy to

18 move PLHIC to United platform."  Do you remember that?

19      A.  I do.

20      Q.  Am I right that it's your testimony that there

21 was no plan and no strategy to migrate RIMS to UNET at

22 any time in 2006?

23      A.  Not that I remember.  I didn't participate in

24 those things until January 2007.  And I think I

25 testified a couple weeks ago that we revisited whether
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 1 or not PLHIC should be on United platform.  And that

 2 was in the context of my working with Jason Greenberg

 3 in the beginning of '07.

 4      Q.  It was your testimony that there was no plan

 5 and no strategy in '07 to move RIMS on to UNET?

 6      A.  That's my recollection.

 7      Q.  We've seen some documents that discuss issues

 8 pertaining to the migration of PacifiCare to United

 9 platform.  And as I understand, it's your testimony

10 that the documents that we've seen regarding that

11 pertain to HMO and not to RIMS; is that right?

12      A.  Yes.

13      Q.  Are you aware that Mr. Burghoff testified that

14 there did exist a plan to migrate RIMS to UNET?

15      A.  Well, I was here for one day of Mr. Burghoff.

16 I don't remember that testimony, no.

17      Q.  Let me read to you from 4504, starting on Line

18 18.  And the topic is relating to Exhibit 444 in

19 evidence.

20               Question:  "And who is Kevin

21          Cogle?"

22               Answer:  "He works for Diane

23          Scofield."

24               Question:  "And who is she?"

25               Answer:  "She runs the platform
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 1          migration team."

 2               Question:  "An IT platform

 3          migration team?"

 4               Answer:  "Correct."

 5               Question:  "Do you know which

 6          platform migration she was involved

 7          in at this time?"

 8               Answer:  "She had recently

 9          taken over responsibility for the

10          PacifiCare to United platform

11          migration."

12               Question:  "There were several

13          PacifiCare platforms, right?"

14               Answer:  "Correct."

15               Question:  "This is both RIMS

16          and NICE that she was migrating from?"

17               Answer:  "That is correct."

18          Do you recall hearing that testimony?

19      A.  No.

20      MR. VELKEI:  You mean, "Do you recall him giving

21 the testimony?"

22      MR. STRUMWASSER:  Yes.

23      THE WITNESS:  No, I don't.

24      MR. STRUMWASSER:  Q.  And now that you've heard

25 it, do you think it's incorrect?
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 1      A.  Yes, I do.  I think that "migration" in Scott

 2 Burghoff's testimony could mean simply what we did,

 3 which was sell UHIC California PPO products on United

 4 platform, not necessarily a legal company product

 5 migration.

 6      Q.  Diane Scofield, she is an IT person?

 7      A.  She is not.

 8      Q.  How about Kevin Cogle?

 9      A.  They're both business people.

10      Q.  So when Mr. Burghoff testifies that

11 Ms. Scofield runs a platform migration team and the

12 question is, "An IT platform migration team?" and the

13 answer is, "Correct," you disagree with that?

14      A.  She was business lead, and Ed Skopas was the

15 IT lead.

16      Q.  They were -- strike that.

17          Is it your testimony that they were the lead

18 on a migration but not an IT migration?

19      A.  I don't know that I would make that nuance.  I

20 viewed it -- what I remember is Jason Greenberg worked

21 for Kevin Cogle, who worked for Diane Scofield.  They

22 were all people within the UnitedHealthcare business

23 operation.  There was Sandy LaFave [phonetic] and Ed

24 Skopas, who were the IT partners to that team.  And the

25 entire group of people were focused in on migration.
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 1 And 99 percent of the conversations I had with those

 2 people were about HMO migration from NICE to United

 3 platform.

 4      Q.  But we're talking about PPO, and the question

 5 at hand here is, is it your testimony that there was no

 6 team that was responsible for migrating RIMS to UNET

 7 during the 2007 period?

 8      MR. VELKEI:  I just want to say, vague.  Are we

 9 talking about "migrating" meaning the platform, the

10 actual platform?

11      MR. STRUMWASSER:  We're talking about migrating

12 from RIMS to UNET.  Those are two platforms.

13      MR. VELKEI:  Okay.

14      THE WITNESS:  So I remember being in Hartford,

15 Connecticut in February of 2007 and having discussions

16 about whether or not RIMS products should be on United

17 platform.

18          And I remember that my position was we should

19 just sell United products on United platform and not

20 replicate the license.  If there was anything else

21 related to that strategy, then I don't recall it.

22      MR. STRUMWASSER:  Q.  You are aware from your

23 visits here and during the hearing that it had been the

24 Department's understanding that there was a plan to

25 migrate from RIMS to UNET, the PacifiCare business, are
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 1 you not?

 2      MR. VELKEI:  Calls for speculation, argumentative.

 3 About what the Department believed?

 4      THE COURT:  Overruled.

 5      THE WITNESS:  Well, I don't know if the Department

 6 has that impression.  I clearly got that sense from

 7 looking at the way you were interpreting Garamendi's

 8 transcript.  But when I look at those words, they were

 9 talking about PacifiCare Health Systems.  And he was

10 asking a lot of HMO questions and about our commitment

11 to captation.  And that's how I viewed that document.

12          So I don't know what else the Department is

13 framing it from.  I didn't participate in any

14 conversation about that with the Department.

15      MR. STRUMWASSER:  Q.  I am talking about the

16 presentation of evidence and argument in this hearing

17 room.

18          You are aware that this case has been

19 proceeding on a Departmental assumption that there was

20 a migration planned from RIMS to UNET and that it got

21 botched; are you aware that that's a position that the

22 Department's been taking here?

23      A.  Yes, I do see that that is where your

24 questions are going.  And I think that it's a function

25 of how this proceeding works, the inability to do
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 1 pretrial depositions and understanding very complex

 2 things by looking at e-mails where you don't have the

 3 full context.

 4      Q.  Knowing that that was our -- the Department's

 5 understanding, and knowing that you have a contrary

 6 impression, did you check any documents yourself to

 7 refresh your recollection as to whether or not the

 8 Department's impression about PacifiCare plans to

 9 migrate from RIMS to UNET was mistaken?

10      MR. VELKEI:  Your Honor, I just want to object as

11 argumentative.  I was not operating under any

12 assumptions as counsel for respondent that the position

13 was all along that the Department's impression was that

14 PacifiCare intended to migrate RIMS to UNET.  So I

15 don't know where this is coming from.

16          And he's trying to get Ms. Berkel to buy into

17 the theory.  I'm not sure I agree with it.  She's

18 answered a few of these questions already.  At this

19 point, I'm not sure what this -- I feel like we're just

20 kind of rehashing the same thing.

21      THE COURT:  Let's hear the question again.

22          (Reporter interruption)

23      MR. STRUMWASSER:  Q.  Understanding that the

24 documents -- that the presentation of the case that the

25 Department has made was reflecting an understanding on
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 1 the Department's part that there was a PacifiCare plan

 2 in '06 and '07 to migrate the functions of RIMS onto

 3 UNET, did you review any documents to test your own

 4 recollection with respect to that?

 5      MR. VELKEI:  Your Honor --

 6      THE COURT:  I'll allow it.

 7      MR. VELKEI:  -- I just want to interpose

 8 attorney-client privilege potentially to the extent

 9 that it's -- in the context of this litigation --

10      THE COURT:  Considering that anything your

11 attorney gave you or told you to do --

12      MR. STRUMWASSER:  I'm asking what documents.  I

13 didn't ask how she got them.

14      THE WITNESS:  So I answer?

15      THE COURT:  Yes.

16      THE WITNESS:  I've looked at many, many documents

17 preparing for testimony, yes, to help me remember the

18 chronology of various things, yes.

19      MR. STRUMWASSER:  Q.  And do you recall seeing

20 documents that confirmed your recollection of this

21 point?

22      A.  So far, the things that I have seen do say

23 that Q1 2006 there was an initial strategy to go to

24 RIMS.  I looked at outcome of the documents from my

25 Connecticut February 2007 meeting, and there is no
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 1 substantial RIMS migration discussed in that document.

 2          I attended all of the migration capital

 3 approval meetings in 2007, and I have no recollection

 4 that we talked about capital being truly approved for

 5 PLHIC products to be on United platform.

 6      Q.  Are you aware that Mr. Labuhn testified that

 7 United had plans to migrate PLHIC claims off of RIMS

 8 and onto UNET?

 9      A.  I wasn't here for Mr. Labuhn's testimony, no.

10      Q.  I'm going read from 5412, Line 8 on.  Question

11 by Mr. Gee:

12               "Did you know if United also

13          had plans to move PLHIC claims off

14          of RIMS and onto United claims

15          processing system known as UNET?"

16               Answer:  "Is the question did

17          I know of plans?"

18               Answer (sic):  "Yes."

19               Question (sic):  "I was aware

20          of the long-term" --

21               I'm sorry.  "Yes" was the question.

22               The answer was:  "Is the

23          question, did I know of plans?"

24               Question:  "Yes."

25               Answer:  "I was aware of
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 1          long-term strategy in very general

 2          terms.  Beyond that, I don't have

 3          specific knowledge of what the

 4          quote, 'plans,' unquote, were."

 5               Question:  "How did you become

 6          aware of the long-term plan to

 7          move PLHIC claims off of RIMS and

 8          onto UNET?"

 9               Answer:  "The United platform

10          team, the Jason Greenberg team that

11          I referenced before, they were

12          generally on point for migration-level

13          decisions, and they would keep various

14          internal audiences aware of what

15          those plans were.  So that's one way

16          I was aware of it very specifically."

17          Does that refresh your recollection as to the

18 Greenberg team being tasked with migrating the RIMS

19 claims onto UNET?

20      A.  I think it's pretty consistent with what I've

21 been trying to help everyone understand.  Absolutely,

22 that team had discussions about that potential

23 strategy.  But they never advanced to a business

24 requirements planning session.  They never advanced to

25 a capital approval committee meeting process.
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 1          And those are the steps that happen once the

 2 strategy is truly moving forward.

 3      Q.  Do you have a copy of Exhibit 625 there?

 4 That's the hearing before the Commissioner in November

 5 of '05.

 6      A.  I do.

 7      Q.  Let's turn together to Page 7950.  I'm sorry.

 8 Strike that.

 9          I'm going to ask you about your testimony

10 first.  This is your testimony, from 7950, Line 5.

11      THE COURT:  Here?  Where is this testimony?

12      MR. STRUMWASSER:  In here.  She didn't testify at

13 the hearing.

14      THE COURT:  So change gears.  Where are you going

15 with this?

16      MR. STRUMWASSER:  Let me take a full step back.

17      Q.  Let's take a look at Page 775 of the

18 transcript -- 0775.

19          Have you got that?

20      A.  I don't have any transcript.

21      MR. STRUMWASSER:  I'm sorry.  We'll work on that.

22          (Mr. Pollard handing document to the Witness)

23      THE WITNESS:  I do have 625.

24      MR. STRUMWASSER:  Q.  The question is regarding

25 Page 36 of the transcript.  All right?  And I asked you
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 1 a question about the reference at Lines 7 and 8, saying

 2 that:

 3               "Our core transition" -- "Our

 4          core transaction system is built

 5          on an antiquated technological

 6          platform."

 7          Do you see that there?

 8      A.  I do.

 9      Q.  And I asked you:

10               "The antiquated system he

11          is referring to is RIMS, right?"

12               And you said:  "No, it's

13          NICE."

14          I'll just read:

15               "No, I believe he's referring

16          to NICE."

17               Question:  "What is the

18          basis of that belief?"

19               Answer:  "Because when he

20          is talking about moving, the plans

21          were to move HMO."

22               Question:  "So it is your

23          testimony that in November of '05

24          there was no intent to move PLHIC

25          off of RIMS?"
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 1               Answer:  "Yes, that's my

 2          testimony."

 3               Question:  "No intention to

 4          do so?"

 5               Answer:  "No."

 6          Now, Ms. Berkel, are you familiar with the

 7 term "technology due diligence flash report"?

 8      A.  No.

 9      MR. STRUMWASSER:  Are we on 646, your Honor?

10      THE COURT:  Yes.

11      MR. STRUMWASSER:  Ask to have marked as 646 a

12 document entitled "Point Acquisition Technology Due

13 Diligence Flash Report."

14          (Department's Exhibit 646, PAC0026684

15           marked for identification)

16      THE COURT:  Two things.  Does it have a date?

17      MR. STRUMWASSER:  This is what we got.

18      THE COURT:  So we don't have a date?

19      MR. STRUMWASSER:  No, but I think we're going to

20 be able to set it in context pretty quickly.

21      THE COURT:  And it has "confidential" on it.

22      MR. VELKEI:  I'd like to just take a couple

23 minutes, if I may here, your Honor.  There are some

24 figures in here.  And we'll try to get the metadata.

25 It shouldn't be too much of a problem.
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 1      MR. GEE:  The metadata that was supplied to us

 2 didn't have any date.

 3      MR. VELKEI:  Okay.  We'll check.

 4      THE COURT:  All right.  Go ahead.

 5      MR. STRUMWASSER:  Q.  Ms. Berkel, have you seen

 6 any of the -- I'm sorry.  Feel free to take a look at

 7 that.  I don't want to interrupt that.

 8      THE WITNESS:  I'm ready.

 9      MR. STRUMWASSER:  Q.  Do you recall seeing this

10 document before, 646?

11      A.  I don't.

12      Q.  Do you recall that there was a period in 2005

13 when, for security reasons, documents referred to

14 PacifiCare as "Point"?

15      A.  Yes.

16      Q.  So do you share my inference here that 646

17 originated during the pre-announcement period?

18      MR. VELKEI:  Calls for speculation.

19      THE COURT:  If you know.

20      THE WITNESS:  I don't know.  Perhaps.

21      MR. STRUMWASSER:  Q.  You don't have any idea who

22 wrote this, right?

23      A.  I don't.

24      Q.  Now, on Page 1, there are what purport to be

25 findings by the author.  And he or she says in Point 3



8331

 1 that RIMS will be the PPO platform in the future in

 2 addition to servicing the government business.  Do you

 3 see that?

 4      A.  I do.

 5      Q.  And then on Page 2, under "Systems Capacity,"

 6 there's a discussion of PacifiCare's systems, right?

 7      A.  Yes.

 8      Q.  And those systems, the PacifiCare systems,

 9 included RIMS, NICE, and ILIAD, did they not?

10      A.  And Facets and OTIS, yes.

11      Q.  And PacifiCare represented that they did not

12 have any issues and noted that they are currently 75

13 percent of the size they were four years ago.  Do you

14 see that?

15      A.  I do.

16      Q.  And that observation was made following the

17 observation that, "Given the antiquated nature of the

18 systems, we pressed Point management on current system

19 capacity or performance issues related to transaction

20 volumes."

21          Is it fair to read this as an indication that

22 PacifiCare management favored staying with RIMS in

23 2005?

24      MR. VELKEI:  Calls for speculation.

25      THE COURT:  If you know.
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 1      THE WITNESS:  Well, I read this as the author on

 2 Page 1 describing in the absence of United what was

 3 Point's or PacifiCare's game plan.

 4      MR. STRUMWASSER:  Q.  Right.  And it was to remain

 5 on RIMS, right?

 6      A.  Yes, because RIMS was going to be the asset

 7 for the new private fee-for-service and prescription

 8 drug Part D business that began January 1st, 2006.

 9      Q.  So do you also read the passage I referred to

10 you on Page 2, that is to say 685, to indicate that the

11 United representatives were pressing PacifiCare

12 management on whether it should stay with RIMS?

13      A.  I don't read it that way, no.

14      Q.  And so far as you know, was it a view of

15 United's people that RIMS was an antiquated system?

16      MR. VELKEI:  At the time?

17      MR. STRUMWASSER:  Yes.

18      MR. VELKEI:  Calls for speculation.

19      THE WITNESS:  If you know.

20      THE WITNESS:  I'm sorry.  Could you ask me that

21 again?

22      MR. STRUMWASSER:  Q.  Sure.  Was it your

23 understanding that, in 2005, PacifiCare managers who

24 had an opinion about the claims platforms were of the

25 view that RIMS was an antiquated system?
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 1      A.  You know, I don't know.  But when I think

 2 about the age of the system, RIMS is one of the

 3 youngest systems we have.  So ILIAD was created

 4 pre-1997.  NICE was created in the early '90s.  So when

 5 I read that word "antiquated," I immediately jump to

 6 NICE.

 7      Q.  When did TriZetto put RIMS on the market?

 8      A.  I don't know, but the PLHIC PPO product launch

 9 was I think 2001 or 2002.

10      Q.  And it was launched using RIMS?

11      A.  Yes.

12      Q.  And at that time, RIMS was a preexisting

13 program, right?

14      A.  Well, there had been prior versions, but there

15 was an upgraded version at that time.

16      Q.  When was the upgrade released?

17      A.  I don't know.

18      Q.  Now, PacifiCare -- strike that.

19          Let's look at Page 3 at the bottom, under

20 "Opportunities."

21          Third bullet, "Move the RIMS PPO supported

22 business to UNET."  That's a reference to the claims

23 being processed on RIMS, right?

24      A.  I read that as, "Any way you can do it, get it

25 on United," including not selling legal companies on
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 1 RIMS.

 2      Q.  Where do you see anything here referring to

 3 moving the PacifiCare PPO business to United?

 4      A.  Right, I don't.

 5      Q.  This is an IT document, isn't it?

 6      MR. VELKEI:  Calls for speculation.

 7      THE COURT:  If you know.

 8      THE WITNESS:  Definitely looks like one.

 9      MR. STRUMWASSER:  Q.  Yes.  I mean it's entitled,

10 "Acquisition Technology," right?  And there's a

11 discussion on Page 1 about claims platforms and their

12 technical characteristics, right?

13      A.  Yes.

14      Q.  There's a discussion about IT consultants and

15 vendors, right?

16      A.  Yes.

17      Q.  And there's a discussion about maintenance and

18 development of software on Page 2, right?

19      A.  Yes.

20      Q.  And there's a discussion of systems capacity,

21 which is a reference to claims system, right?

22      A.  Yes.

23      Q.  Then on Page 3, there's a bunch of issues

24 about NICE and dependence on Keane, which was an IT

25 vendor, right?



8335

 1      A.  Yes.

 2      Q.  There's a discussion about IBM, right?

 3      A.  Yes.

 4      Q.  Do you see anything in here that talks about

 5 dealing with the IT problems by migrating policies to

 6 United?

 7      A.  No, I don't see anything in here that says

 8 we're going migrate PacifiCare policies to any

 9 platform.  I see the word "move."  And "move" has a

10 number of options.

11      Q.  So just so it's clear here, you don't see

12 anything in 646 to suggest to you that United's going

13 in position was to at least consider moving the claims

14 that were being processed on RIMS to UNET for

15 processing?

16      A.  So I -- yes.  I think that the word

17 "opportunities" and "move RIMS PPO supported business

18 to UNET" would include a potential strategy.  And I

19 think I have testified that that strategy was vetted

20 more than once, yes.  But it never progressed to being

21 funded for business requirement planning.

22      Q.  Was it not the widespread understanding of

23 PacifiCare in the middle of 2006 that, in fact, that

24 strategy was being implemented?

25      A.  It wasn't.
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 1      Q.  And it was not the widespread understanding in

 2 early 2007 that that strategy was being implemented in

 3 PacifiCare?

 4      MR. VELKEI:  Objection, relevance.  If we can get

 5 some kind of offer of proof what this has to do with

 6 the alleged violations?

 7      THE COURT:  Overruled.

 8      THE WITNESS:  I remember 2006 being very

 9 emphasized on offering on a voluntary basis UHIC PPO

10 products and us encouraging our sales force to

11 understand the benefits that the UHIC California

12 products brought to the marketplace in terms of people

13 having more claim access, broker connectivity,

14 eligibility updates via portals, and those kinds of

15 activities.  That was widespread.

16      MR. STRUMWASSER:  Q.  But you understand that, by

17 the middle of 2006, it was understood those advantages

18 were going to be forgone for policies written on PLHIC

19 paper?

20      A.  No, because PLHIC never had those.  And we

21 never communicated to our sales force that PLHIC would

22 have those.

23      Q.  I understand you to have just said that there

24 was an interest in moving PLHIC claims to the United

25 platform because it had greater capabilities, right?
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 1      A.  We did vet the potential of having RIMS

 2 products and the legal companies on RIMS be on United

 3 platform.  But the decision was no, there's no point in

 4 replicating products when United products can be sold

 5 with the filing of a product and no additional capital

 6 required.  And that happened in May of 2006.

 7          And so our sales force was encouraged to ask

 8 customers to look at United PPO product and the United

 9 functionality it brought.

10      Q.  So there would be a document somewhere saying,

11 "I know we were thinking about this strategy of

12 servicing the PLHIC PPO claims from that legal company

13 on UNET.  We've now decided we're not going to do

14 that"?

15      A.  I don't -- I don't know if there's anything

16 that clear because all of the conversations I

17 participated in around migration were about NICE.

18      Q.  And people who thought, after May of 2006,

19 that PacifiCare was in the process of migrating the

20 PLHIC claims on to UNET would have been mistaken?

21      A.  What was the time frame?

22      Q.  May of '06.

23      A.  So again, there may have been something going

24 on that I -- I did not participate in the conversations

25 about that until January of '07.
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 1      Q.  But it's your testimony that there was

 2 something going on; if people thought that they were

 3 migrating the claims -- not the business but the

 4 claims -- from RIMS to UNET, that those people simply

 5 hadn't gotten the word from on high yet, right?

 6      A.  Can you ask me that one more time, please?

 7      Q.  Sure.  If there were people in 2006 who

 8 thought they or others were in the process of

 9 migrating -- of developing the facility to migrate the

10 claims processing for PLHIC claims onto UNET, those

11 people were mistaken and apparently hadn't gotten the

12 word?

13      A.  I suppose there are people that didn't know

14 the evolution of the decision-making process.  I don't

15 know.

16          But when I think about what we had to do when

17 we moved the Medicare business off of ILIAD to the NICE

18 engine for January 1st, 2006, hundreds of people sat in

19 rooms developing business requirements and talked about

20 the aspects of the product and the functionality that

21 existed today.  And I can tell you that I'm completely

22 unaware that any of that kind of planning meeting ever

23 happened for RIMS to United platform.

24      Q.  Ms. Berkel, I'm going show you a copy of

25 Exhibit 433 in evidence.
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 1          Have you seen this document before?

 2      A.  No.

 3      Q.  We're at January 30, '06, which would have

 4 been after the Newport Beach meeting, right?

 5      A.  Yes.

 6      Q.  Have you seen other versions of this kind of a

 7 presentation, not from January 30, '06 but presumably

 8 from the UHG audit committee?

 9      A.  Yes.

10      Q.  When would the earliest have been?

11      A.  Summer of '07, maybe.

12      Q.  Take a look at Page 0629 if you would, please,

13 towards the end.  And my question pertains to the

14 left-hand box.  Do you see the left-hand box marked

15 "Market Offerings and Productivity Enabled by Systems

16 Consolidations"?  Do you see that?

17      A.  I do.

18      Q.  There's a box below that heading that includes

19 RIMS, QicLink, NICE, ILIAD, Synertech, Consumer AMS,

20 Small Group.  Are you with me?

21      A.  I am.

22      Q.  There's an arrow pointing diagonally upward to

23 a box that says "Commercial Group: UNET."  Do you see

24 that?

25      A.  I do.
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 1      Q.  And under that heading, Item 1 is, "Enable CA

 2 PPO New Business."

 3          Does this slide reflect a plan in 2006,

 4 January of 2006, after the Newport Beach meeting, to

 5 migrate RIMS claims to UNET?

 6      A.  No, I don't think so.  It says "California PPO

 7 New Business."  So it could easily mean UHIC product on

 8 United platform new business.

 9      Q.  So it's your testimony, then, that this could

10 mean that only the new business would be migrated to

11 UNET and the old business would stay on RIMS?

12      A.  I think it's possible.  I don't know.

13      Q.  You don't know.

14          The term "System Consolidations," that would

15 not -- a system consolidation of two systems would not

16 end with two systems, would it?

17      A.  No.

18      Q.  You testified that shortly after the January

19 '06 Newport Beach meeting that a decision was made not

20 to migrate RIMS to UNET, right?

21      A.  Right.

22      Q.  I asked you -- I'm at 7956 of the transcript,

23 Line 21.

24               Question:  "So coming out of

25          that meeting, you believed that
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 1          Mr. Burghoff had an understanding

 2          that there would be no migration

 3          from RIMS to UNET?"

 4               Answer:  "Not that specific day.

 5          I think it was two days, actually.

 6          Right.  But that began the dialog

 7          and that formation of official

 8          teams where we were finally having

 9          face-to-face meetings.  So we were

10          not having those meetings because

11          the Federal Antitrust Rules

12          prevented us from having robust

13          conversations.

14               "So that began the formation of

15          the Jason Greenberg team.  And that

16          ultimately led to those conclusions."

17          Do you see that -- or you don't see that.  Do

18 you recall that?

19      A.  I do.

20      Q.  And then on 7953, starting on Line 25:

21               "So when you say 'our

22          expectation,' is it your

23          representation here that that

24          was a consensus shared among all

25          those people?"
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 1               Answer:  "Eventually, yes.

 2          I guess maybe I'm not answering

 3          your question because I don't

 4          understand the time."

 5               Question:  "I'm talking

 6          about January of '06."

 7               Answer:  "In January of '06,

 8          very quickly after that first

 9          meeting -- I want to say it was mid

10          month, we met in Newport Beach --

11          very shortly after that, there was

12          really no strategy to move PLHIC to

13          United platform."

14          That's still your testimony?  No strategy

15 coming out of that meeting to move PLHIC to United

16 platform?

17      A.  Yes.  When I think about what I was aware of

18 in 2007, again, I don't recall any -- any specific true

19 business requirement planning for PLHIC products to be

20 on United platform in 2006 like we had when we migrated

21 ILIAD to NICE.

22      Q.  Now I just want to clarify an ambiguity in one

23 answer.  You said "in 2006."  Are you saying you don't

24 remember meetings in 2006 or migration in 2006?

25      A.  So I didn't participate in migration
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 1 discussions until January 2007.  So I guess I'm saying

 2 that there could be things that I still have never

 3 understood existed in 2006.

 4          I would have, in my interactions with Ellen

 5 Vonderhaar and the IT people, been aware of specific

 6 planning to take PLHIC products and make them work on

 7 United platform.  And I don't have any recollection of

 8 that happening in 2006.

 9      Q.  So would it surprise you then to hear that, in

10 March of 2006, there were plans to migrate RIMS to UNET

11 with a completion date of June 2007?

12      A.  That would be consistent with what the plans

13 for migrating HMO were at that time.  Neither of those

14 ultimately emerged.

15      Q.  Okay.  But I just want to make it clear, it

16 would surprise you, then, to find that there were plans

17 to migrate RIMS -- not NICE, but RIMS -- to UNET in

18 March of 2006 with a completion date of June 2007?

19      A.  It doesn't surprise me.  And I'm sorry that

20 I'm not being clear.  There were goals and there were

21 strategies around RIMS.  And they changed, and they

22 came and went.  And we revisited them again.

23          But the actual steps that have to happen to

24 begin those projects, I have no recollection that that

25 happened any time in 2006.
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 1      MR. STRUMWASSER:  One more, and I think we'll do a

 2 break, if that's all right with your Honor.

 3          Ask that for our next in order a March 3, '06

 4 PowerPoint presentation entitled "PHS Platform

 5 Migration Planning Session Meeting Notes."

 6      THE COURT:  All right this is 647.

 7          (Department's Exhibit 647 PAC0805861

 8           marked for identification)

 9      THE COURT:  This is "PHS Platform Migration

10 Planning Session Meeting Notes 3/2/06."

11          You want the take up the confidentiality

12 later?

13      MR. VELKEI:  I would appreciate it, your Honor.

14 I'm looking through it now.

15      THE WITNESS:  I'm ready.

16      MR. STRUMWASSER:  Q.  Do you recall seeing this

17 document before, Ms. Berkel?

18      A.  No, I don't.

19      Q.  I will note for the record that the metadata

20 identifies you as the custodian.  Do you recall being

21 in attendance at a March 2, '06 planning session

22 regarding PHS platform migration?

23      A.  I wasn't at this meeting, no.

24      Q.  Turn to Page 5865, if you would, please.

25          Now, this is a similar graphic to the one we
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 1 just saw in 646, right?  Or was it -- 433?

 2      A.  Yes, to 433.

 3      Q.  But you'll notice, if you compare the two,

 4 that there's a new title here.  In 647, the title is

 5 now "Technology Decisions and Delivery Dates."

 6          Does that indicate to you that the arrow from

 7 the box containing "RIMS QicLink" to the box entitled

 8 "Commercial Group: UNET" is a technology rather than a

 9 business move?

10      A.  No, not necessarily.

11      Q.  You see that the box at the bottom says,

12 "Complete transition by June 2007"?  That does not

13 indicate to you, then, that there was a plan to

14 transition the technology that was -- that included the

15 RIMS QicLink system by June of 2007?

16      A.  Well, there are lots of pieces of information

17 in this document that contradict Page 5.

18      Q.  Okay.  Let's start with Page 6.  "Key

19 Assumptions."  The first bullet, "Paper moves

20 on-renewal platform can move off-renewal."

21          That is consistent with the notion that, for

22 example, the new policies would be written on UHIC

23 paper and that that decision could be implemented

24 independent of the timing of moving the claims

25 platform, right?
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 1      A.  I think I heard you correctly, so let me say

 2 it back.

 3          "Paper moves on-renewal," means that we could

 4 sell a different legal company at renewal, and anything

 5 left behind could be moved in a different type of

 6 sequence.  Is that what you asked me?

 7      Q.  Exactly.

 8      A.  Yes.

 9      Q.  And that anything left behind being moved

10 would, insofar as PPO is concerned, be moved from RIMS

11 to UNET, right?

12      A.  Or from NICE to United platform.  It's not

13 clear.

14          And Page 5 says, "Enable HMO business."  So

15 the "paper" could be referring to the legal company

16 PacifiCare of California and its sister HMO

17 organizations.

18      Q.  Let's take a look at Page 15, Bates 5875.

19          We have "Work Effort Milestones."  And we have

20 a "Legal Entity/Paper loaded," for PPO, ASO, and SDHP,

21 9/1/06.  That would be insurance formerly written under

22 PLHIC, right?  It would fall under those three

23 headings?

24      A.  Yes, it could.  Yes.

25      Q.  Independent of that, on 10/1/06, we have a
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 1 "PPO," "Product loaded."  Do you see that?

 2      A.  I do.

 3      Q.  And you see 11/1/2007 up above, "RIMS Live

 4 Business Shut Down"?

 5      A.  I do.  And I also see Page 15 is a

 6 recommendation that I can tell you never got approved.

 7      Q.  So somebody took notes on March 2 -- and then

 8 put them out on March 3 of 2006 -- of a recommendation.

 9 Do you see any evidence that the person whose notes

10 these are knew that the recommendation was not alive at

11 the time it was written?

12      A.  I'm sorry.  What?

13      Q.  I mean, do you see anything in here that says

14 that this recommendation has been rejected?

15      A.  No, I don't.  But that's not the process.  The

16 possess would be that there is a separate document

17 prepared for capital committee asking that the plan be

18 approved and quantifying the estimates for that plan.

19          And, you know, we didn't load the legal

20 company of PLHIC by September 1st, 2006.  We didn't.

21      Q.  But you would agree that, in March of '06,

22 there were specific plans being discussed to migrate

23 RIMS claims processing onto UNET?

24      A.  Yes.

25      MR. STRUMWASSER:  This is a good place, your
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 1 Honor.

 2      THE COURT:  All right.

 3          (Recess taken)

 4      THE COURT:  All right.  Go ahead.

 5      MR. STRUMWASSER:  I'd like to start with a new

 6 exhibit.  648, is that it?

 7      THE COURT:  Correct.

 8      MR. STRUMWASSER:  E-mail from Alice Ingraham, top

 9 date of February 16, '06.

10      THE COURT:  Okay.  648 is an e-mail with a top

11 date of February 16th, 2006.

12          (Department's Exhibit 648, PAC0589663

13           marked for identification)

14      MR. VELKEI:  Your Honor, we can remove

15 confidentiality on this.

16      THE COURT:  All right.  Thank you.

17      MR. STRUMWASSER:  Q.  Do you recognize this

18 document, Ms. Berkel?

19      A.  I do.

20      Q.  It starts with an e-mail from Bob Carruth.  Is

21 that the correct pronunciation?

22      A.  "Carruth."

23      Q.  Who is he?

24      A.  He was a person on my team that managed our

25 financial data mart.
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 1      Q.  So on your team as CFO?

 2      A.  Yes.

 3      Q.  And he is forwarding a document received from

 4 Vish.  That is -- who is Vish?

 5      A.  Well, I assume it's this last name on the

 6 e-mail, Phadnis Vishwajit, who was an IT person for

 7 PacifiCare.

 8      Q.  And he's forwarding that document to a

 9 committee; is that right?

10      A.  The people on the "to" list are very high

11 financial data users and use the analytical data marts

12 for PacifiCare business.  So he's keeping them in the

13 loop.

14      Q.  And he summarizes the IT plan as -- rather the

15 system migration assumptions as one being to migrate

16 RIMS business to the proper platform, either OTIS or

17 Peradigm, P-E-R-A-D-I-G-M, for UNET beginning in '06

18 and ending in mid '07.  Do you see that?

19      A.  I do.

20      Q.  Then he lists three other migration plans,

21 right?

22      A.  Yes.

23      Q.  And the third one is migrating NICE,

24 commercial and SDHP business in '07.  SDHP is?

25      A.  That is the self-directed health plan product.
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 1      Q.  And he's talking about migrating the

 2 commercial and SDHP business in '07.  There was no talk

 3 in '06 of migrating PCC business to United, was there?

 4      A.  I believe the goal was by July 1st, 2007.

 5      Q.  So migrate -- I'm sorry.  The goal for HMO?

 6      A.  For PCC.

 7      Q.  Was that to move the business or just to move

 8 the claims platform?

 9      A.  I think they're the same.

10      Q.  Was there a plan at this time to depopulate

11 PCC and move all the business over to a United entity?

12      A.  There was no HMO United entity for California.

13      Q.  That's what I'm asking.  There was no plan at

14 this point to migrate off of PCC paper, was there?

15      A.  No.

16      Q.  So when Point 3 says, "Migrating NICE,

17 commercial and SDHP business," it's got to be talking

18 about migrating the claims processing onto a United

19 platform but not migrating the paper, right?

20      A.  For HMO, yes.

21      Q.  And it's your impression, then, that Item 1 is

22 not migrating the RIMS claims processing to a different

23 platform but to migrate the business?

24      A.  You know, no.  I don't know.  So this is

25 February 16th.  It precedes Document 647, which is
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 1 dated March 2nd.  So you know, he's just articulating

 2 things that we just looked at before the break.  And he

 3 indicates very preliminary assumptions, not final

 4 decisions.

 5      Q.  But at least for purposes of Exhibit 648, you

 6 read Item 1 there to be migrating the claims processing

 7 not migrating the business, right?

 8      A.  Well, when I look at the attachment and I look

 9 at specifically for RIMS PPO, and it says, "Begin

10 California 4/1/06, Rest of book by 6/1/06, completing

11 by 6/1/07," that, in my mind, definitely includes UHIC

12 product on United platform.

13      Q.  As well as or only?

14      A.  Perhaps.  I don't know how to interpret the

15 "Rest of the book by June 1st, 2006."  I think it would

16 be very, very aggressive to think that we could get

17 that done by June 1st, 2006.  So I think that means

18 other ways.

19      Q.  So when you see on the attachment, the second

20 page, 9664, we have -- the first row says the PHS

21 Platform is RIMS.  And the product is OON, which is out

22 of network?

23      A.  The first row is describing an HMO product,

24 yes, point of service, out of network.

25      Q.  Is that POS?  Same as POS?  Is that what it
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 1 is?

 2      A.  Yes, it is.

 3      Q.  Then when we go down to Row 4, RIMS,

 4 individual plans, the platform is identified as RIMS,

 5 the product is identified as individual plans, and the

 6 migration platform is identified as OTIS, right?

 7      A.  Yes.

 8      Q.  And the target date for doing that is June of

 9 '06, right?

10      A.  Yes.

11      Q.  And is it your testimony that there was a plan

12 in early '06 to migrate the paper for individual

13 policies that were processed on RIMS to UHIC?

14      A.  I'm confused by the question.

15          So --

16      Q.  Let me try again.  I don't want to make this

17 any harder than it inevitably seems to be.

18          The first column is called "PHS Platform,"

19 right?

20      A.  Right.

21      Q.  And it's RIMS.  So "PHS Platform" is not the

22 name of a company.  It's the name of a computer system,

23 right?

24      A.  Yes.

25      Q.  Then we have a product which is individual
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 1 plans that are being processed on RIMS, right?

 2      A.  Yes.

 3      Q.  And then the third column is called "Migration

 4 Platform."

 5          And in the fourth column we have "OTIS."

 6          And on the sixth column we have "UNET" --

 7 excuse me fourth row and sixth row, we have OTIS and

 8 UNET.  Those, again, are computer systems not

 9 companies, right?

10      A.  Correct.

11      Q.  And we have target dates in essentially '06

12 for the most part -- well, we have target dates that

13 are there.

14          And it's your testimony, then, that when this

15 document says, "We're going to migrate individual plans

16 being written on RIMS to OTIS," it actually means,

17 "We're going to migrate business that has been written

18 on PacifiCare PLHIC paper to a different company"?

19      A.  No.  That's not what I'm saying.  I don't

20 think the document addresses legal company at all.

21      Q.  Okay.  That's how I read it too.

22          So what we do have here is somebody who thinks

23 that, in June of '06, PLHIC individual plans will have

24 been -- the claims processing will have been migrated

25 from RIMS to OTIS, right?
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 1      A.  Yes.

 2      Q.  And in that same sense, in Row 6, that PPO

 3 claims being processed on RIMS, the claims processing

 4 would be migrated to UNET, right?

 5      A.  One way or another, yes.

 6      Q.  The other being to migrate the business off of

 7 PLHIC?

 8      A.  To use a different licensed company.

 9      Q.  Such that, if the plans worked out -- and the

10 document is clear that these are tentative dates.  But

11 the plan would be or the goal would be that you would

12 begin for the PPO in California on April 1 of '06, and

13 everybody would be completed by June 1 of '06 -- of

14 '07, rather, right?

15      A.  That's the target date listed here.  And there

16 would be no way to truly do a migration from the date

17 of this document -- appears to be January 13th, 2006.

18 So there would be no way to realistically move a legal

19 company in less than 90 days.

20      Q.  Exactly.  So can we then agree that the author

21 of this document was not proposing closing down RIMS

22 PPO processing but moving the RIMS PPO processing to

23 UNET?

24      A.  No, I don't think that's what we can assume.

25 I don't read it that way at all.  That kind of movement
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 1 in 90 days would be unprecedented in my career.

 2      Q.  I understand, and I understand why you say

 3 that.

 4          So I want to know what you think this -- I

 5 would like to know what you think could have plausibly

 6 been done from January 13, '06 to April 1 of '06 that

 7 would move RIMS PPO processing to UNET other than

 8 migrating the claims processing function.

 9      A.  I think it means that we sell United PPO

10 product April 1st, 2006, which I believe is outlined in

11 one of these documents we've looked at today.

12      Q.  Exclusively or in addition to selling out of

13 PacifiCare?

14      A.  The new business.  The new business would be

15 United product on United platform because that required

16 no capital change.

17      Q.  And then that would then mean that, after

18 April 1 of '06, there would continue to be PPO policies

19 being serviced, claims being serviced, on RIMS, right?

20      A.  Yes.

21      Q.  Back on the first page, you asked that the

22 e-mail be shared with EMT.  Who is EMT?

23      A.  Alice is the administrative assistant to James

24 Frey.  So "EMT" stands for "Executive Management Team."

25      Q.  Now, back on that table on the second page
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 1 again, the sixth row, fourth column, "Begin CA 4/1/06,

 2 Rest of book 6/1/06, completed by 6/1/07," would you

 3 agree that "Rest of book" refers to the non-California

 4 business?

 5      A.  Probably.  I don't know.  But probably.

 6      Q.  And would you agree that this table is about

 7 IT migration?

 8      A.  Sure.

 9      Q.  You testified previously that you had seen

10 some synergy lists that reflected synergy goals for the

11 acquisition, right?

12      A.  Yes.

13      Q.  And you said you hadn't seen anything in those

14 lists attributable to IT, right?

15      MR. VELKEI:  Again, if you're reading from --

16 looks like you're reading from something.  If you could

17 share that page with me, I would appreciate it,

18 Mr. Strumwasser.

19      MR. STRUMWASSER:  Question stands.

20      Q.  You say you hadn't seen anything in those

21 lists attributable to IT, right?

22      MR. VELKEI:  Can I get the page number, please?

23      THE COURT:  Well, he's just asking the question.

24      THE WITNESS:  You know, I don't remember all of

25 the details of that.  I think, when I was testifying
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 1 prior, I was thinking in the context of PLHIC and RIMS.

 2      MR. STRUMWASSER:  Q.  So it's your testimony that

 3 you did not see any lists that reflected synergies to

 4 cut IT costs for PLHIC in any of the synergy lists you

 5 saw?

 6      A.  Yes.

 7      MR. STRUMWASSER:  Copy of Exhibit 531 in evidence.

 8      THE COURT:  It has two numbers on it.

 9      MR. STRUMWASSER:  The one in the box is our

10 understanding of what the exhibit number is.

11      MR. VELKEI:  This was the issue, your Honor, where

12 they were longer and we collapsed them and reprinted

13 them in a way that was readable.

14      THE WITNESS:  Well, since I can't read most of

15 this, I'll have to get my magnifying glass.  Do you

16 want to just focus me?

17      MR. STRUMWASSER:  Q.  Sure.  Let me just ask you

18 preliminarily, do you recall seeing this document

19 before?

20      A.  I think I was here.

21      Q.  But other than that, you don't recall seeing

22 it?

23      A.  No.

24      Q.  And I'll note just for the record, it's got

25 this date "3/15/06" at the bottom of the cover sheet.
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 1 And I think that's the date we're using here.

 2          Would you turn to Page 7.  And I'm interested

 3 in asking you about Key Decision 4.

 4      THE COURT:  Do you have a magnifying glass?

 5      THE WITNESS:  I do.

 6          Okay.

 7      MR. STRUMWASSER:  Q.  So let's just work through

 8 text of the third column of Item 4, see if you get the

 9 same words I do.

10          "Commercial - improved productivity by 10

11 percent in 2006, pre migration activity.  Additional

12 productivity improvement will result from conversion of

13 work from PHS platforms to Uniprise platforms.

14 Currently RIMS is scheduled to migrate to UNET

15 beginning in April 2006 with target completion by

16 5/31/07.  NICE and ILIAD are targeted for 2007."

17          Do you see that?

18      A.  I do.

19      Q.  Now, do you see that there's a reference to a

20 10 percent improvement in productivity pre migration?

21      A.  I do.

22      Q.  Can you tell from this document where those

23 savings are going to come from?

24      A.  I think it means PacifiCare Health Systems in

25 total.
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 1      Q.  Excepting that for the moment, where do you

 2 get savings from pre migration?

 3      A.  However the number of claims processed by a

 4 person can be increased, whether it's system changes

 5 for auto adjudication, other tools, that changes the

 6 number of claims that are processed.

 7      Q.  So reduced labor cost pre migration?

 8      A.  Yes.

 9      Q.  That would correspond to either laying off

10 people, contracting out, outsourcing, other things

11 within the same platform or across platforms also?

12      A.  Well, I don't know how -- how they came up

13 with this.

14      Q.  But I'm just --

15      A.  Sure.  In general, yes.

16      Q.  All those things.  Okay.

17          And then in the other text column, we have

18 "PacifiCare Claim productivity baseline - 8 to 17 per

19 hour, Uniprise Claim productivity baseline - 30 per

20 hour."

21          Have you seen those numbers before?

22      A.  I'm aware that those comparisons were made.

23 And what I remember is that United, at the time these

24 goals were established, didn't understand that the HMO

25 product capitated most of the physician services.  So
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 1 the comparison of NICE claims processing that doesn't

 2 pay physician services to United, which pays every

 3 claim, was not a reasonable comparison.

 4      Q.  So the next sentence, "Target a 10 percent

 5 improvement in productivity by June 2006 prior to

 6 migration activity through improved management and

 7 establishing consistent performance goals across the

 8 claim operations."

 9          Do you understand that to be a reference to

10 NICE, RIMS, or both?

11      A.  All.

12      Q.  "Additional productivity improvement will be

13 achieved as a result of migrating RIMS to UNET

14 beginning Q2 2006 and NICE and ILIAD migration in

15 2007."  Do you see that?

16      A.  I do.

17      Q.  At the time of this document, the notion of

18 NICE and ILIAD migration in 2007 was migrating the

19 claims from the PCC company to the NICE -- to the UNET

20 platform, right?

21      A.  It was both.  So in Texas and Oklahoma, United

22 has HMO licenses.  So the plan was to use the existing

23 HMO legal companies for those states.

24      Q.  And as to California, the only migration that

25 could be taking place for NICE and ILIAD would have
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 1 been migrating across platforms not across companies,

 2 right?

 3      A.  Correct.

 4      Q.  And so is it your testimony, then, that the

 5 term "migration," when it refers to migrating RIMS to

 6 UNET beginning Q2 2006, that that is a reference to

 7 migrating the business but not the claims processing?

 8      A.  It could be both, yes, because now the claim

 9 isn't going to be on RIMS, and it's going to be on

10 United platform regardless of the legal company.  So it

11 could be both.

12      Q.  "Additional upside to 2007 run rate to be

13 validated to define full productivity benefit of

14 platform migration."

15          Now, when we talk about platform migration in

16 this context, that's moving from one system to another,

17 right?

18      A.  Yes, it is.

19      Q.  And there is a net 2006 saving of 980,894.  Do

20 you see that?

21      A.  Mmm-hmm.

22      Q.  And 2007 of a saving of about 2.1 million,

23 right?  Actually, 2.2?

24      A.  There's a projection estimated, yes.

25      MR. STRUMWASSER:  649?
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 1      THE COURT:  649.

 2      MR. STRUMWASSER:  An e-mail from Ms. Berkel,

 3 April 4, '06.

 4      THE COURT:  649 is an e-mail with a top date

 5 April 4, 2006.

 6          (Department's Exhibit 649, PAC0166073

 7           marked for identification)

 8      THE WITNESS:  Okay.

 9      MR. STRUMWASSER:  Q.  Do you remember this e-mail

10 chain, Ms. Berkel?

11      A.  Well, no, but yes.

12      Q.  I mean, I'll take either one, but typically we

13 only do one to a customer.

14      A.  No, I don't remember it.

15      Q.  Preliminarily, what is an IHCIS?

16      A.  Where are you looking?

17      Q.  Mr. McIntyre's response, third paragraph,

18 second line.

19      A.  I don't know.

20      Q.  So who is Mr. McIntyre?

21      A.  Mr. McIntyre was a UnitedHealthcare leader

22 around financial analytics.

23      Q.  What's he analyzing in connection with this

24 e-mail chain?

25      A.  We're bringing together the analytical
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 1 platforms of all the claims engines so that, as United

 2 product is sold in California and the Pacific region,

 3 we can continue to do everything we did, including the

 4 United platform information.  So he's trying to

 5 summarize the cost of bringing United platform

 6 information into the PacifiCare analytic tool set.

 7      Q.  So in Mr. McIntyre's e-mail to you on March

 8 22nd at 10:27 a.m., he says, "Obviously, most of the

 9 Pacific region needs are nested in the overall

10 PacifiCare analytic platforms migration that we're

11 working on and for which you're the business sponsor."

12          Did you understand yourself to be the business

13 sponsor of claims engines' analytic platforms?

14      A.  I was definitely the business sponsor for the

15 analytic platform, yes.

16      Q.  What's the analytic platform within RIMS?

17      A.  It's not a RIMS engine.  It's called

18 PacifiCare Regional Data Store.  And prior to that it

19 was called Perform.  So it receives data from multiple

20 sources, including claims engines.

21          And this was a project that I was the business

22 sponsor on that brought together that data with United

23 platform also being included

24      Q.  And he says in the third paragraph, "On Page

25 15, we identified the 1) RIMS migration to UNET,
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 1 Galaxy, et cetera, as the top short-term priority,

 2 (aligned with the 93k PPO membership growth target),"

 3 and then 2 is IHCIS function.  And 3 is broader full

 4 analytic platform migration program.

 5          And he asks you to share whether those were

 6 the top three from your perspective.  And you respond

 7 that you agree.

 8          Now we have this first item, saying, "RIMS

 9 migration to UNET, Galaxy, et cetera."  And the

10 implication of that is that that has something to do

11 with the analytic engines, right?

12      A.  Yes.  We're talking about if we truly sell

13 93,000 PPO members, which is the growth target for all

14 of the Pacific region, then we're going to need that

15 data to run our business.

16      Q.  But the analytic work you do for PLHIC has to

17 necessarily embrace all of the business, right?

18      A.  Well, PLHIC already worked with the analytic

19 tools.

20      Q.  Right.

21      A.  So we're talking about United platform working

22 with the analytic tools.

23      Q.  Was PLHIC using the same analytic tool as

24 United platform?

25      A.  So the analytic tool set is an Oracle SQL
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 1 server.  And it receives data in a set defined -- the

 2 data from various places is mapped to the uniform

 3 Oracle standard.

 4      Q.  That's the United or the PacifiCare analytic

 5 platform you're talking about?

 6      A.  This platform, what we call the PacifiCare

 7 Regional Data Store, was a tool that was started by

 8 PacifiCare and finished as a United tool set.

 9      Q.  So did United use the same Oracle facility for

10 its analytic work?

11      A.  United used a tool called Galaxy.

12      Q.  Is it safe to assume that Galaxy and the

13 PacifiCare product data -- what did you call it?  I'm

14 sorry.  I missed it.  The name of the PacifiCare

15 analytic platform?

16      A.  Ultimately got named the PacifiCare Regional

17 Data Store.

18      Q.  Is it fair to assume that the PacifiCare

19 Regional Data Store and the Galaxy system had different

20 file formats?

21      A.  Sure.

22      Q.  So if you are going to be able to perform

23 analytics on either platform, it will have to have

24 access to the full PacifiCare database, right?

25      A.  No.  We simply took information that was
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 1 available in Galaxy and brought it into the PacifiCare

 2 Regional Data Store.

 3      Q.  So the way in which you obtained a complete

 4 database would be to move the data that was coming in

 5 on UNET and extracting that data and getting it down to

 6 the PacifiCare regional database, right?

 7      A.  At its simplest level, United platform feeds

 8 Galaxy.  Galaxy made a feed to the PacifiCare Regional

 9 Data Store.

10      Q.  When was that achieved?

11      A.  Well, it depends on the data element.  It's a

12 very comprehensive tool set, but I would say United

13 information became available at different -- different

14 deliverables at the beginning of 2007 and continues

15 today.

16      Q.  But on Exhibit 649, the talk is not about

17 migrating information from Galaxy to PacifiCare;

18 rather, it's about RIMS migration to UNET, right?

19      A.  Again, I don't know what Page 15 is.  That

20 might help refresh my memory here.

21          But what I can see here is I'm trying to

22 review a cost benefit analysis for the PacifiCare

23 Regional Data Store.  And that cost benefit analysis

24 depends on the PacifiCare region, all four states,

25 growing 93,000 PPO members.  Many of them would be on
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 1 United platform.  So we need a connection to Galaxy.

 2          I don't read "RIMS migration" meaning anything

 3 other than United product -- PacifiCare PPO somehow,

 4 some way now being within Galaxy.

 5          And that would be consistent with the United

 6 California product.  And, you know, the Pacific region

 7 includes Nevada and Arizona.  And United had products

 8 on United that were duplicate of PacifiCare Life

 9 Assurance Company.

10      Q.  So you don't read this top short-term priority

11 that he refers to, RIMS migration to UNET, to be saying

12 that, "The way in which we're going to get the RIMS

13 data into Galaxy was by migrating the claims into

14 UNET"?

15      A.  No, because I already had the RIMS data.  I

16 didn't need the RIMS data.  I was worried about how was

17 I going to get the United data out of Galaxy.

18      Q.  So is it your testimony, Ms. Berkel, that, as

19 of March 22, '06, migrating RIMS claims on to United

20 platform was not a top short-term priority for United?

21      A.  It was in the context that we've talked about.

22 There were a number of strategies, including using the

23 United-licensed products.

24      Q.  I tried to be careful in my wording.  Let me

25 try again.
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 1          When we talk about moving PLHIC claims from

 2 the RIMS claim processing platform to the United claim

 3 processing platform, we're not talking about using

 4 different companies, right?

 5      A.  Okay.

 6      Q.  So RIMS migration -- not PLHIC migration, but

 7 RIMS migration to UNET -- is it your testimony that

 8 that was not a top short-term priority as of this date?

 9      A.  Well, I guess, you know, I would say that this

10 is still consistent with Exhibit 647 dated March 2nd.

11 And all I'm saying is there was no capital approval

12 that made this become a firm strategy.

13          We did not have a capital plan that ultimately

14 migrated RIMS to United platform.

15      Q.  So that statement you just made is consistent

16 with either there was no strategy or there was a

17 strategy and there was no capital plan to go with it,

18 right?

19      A.  There was a continual vetting of that strategy

20 that never matured to full-on work effort and capital

21 approval.

22      Q.  Let me try again.  Your prior answer was

23 consistent -- your pointing out that there was no

24 capital budget for that strategy is consistent with two

25 possibilities, at least.  One is there was no such
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 1 strategy, as evidenced by the fact there was no capital

 2 budget, or there was a strategy and there was no

 3 capital budget to go with it.  Would you agree that

 4 both are possible?

 5      A.  I do.

 6      MR. STRUMWASSER:  I've got a medium-sized

 7 document.  We can break now or break later, whatever

 8 you'd like.

 9      MR. VELKEI:  I'd like to break at 4:00, If you

10 think you can get it done in 10 or 15 minutes.

11      MR. STRUMWASSER:  I think 10 or 15 works.

12      THE COURT:  Okay.

13      MR. STRUMWASSER:  I'd like to have marked as

14 Exhibit 650 an e-mail from Mr. -- "Kutner"?

15      THE WITNESS:  I don't know who you're talking

16 about.

17      MR. STRUMWASSER:  Mr. Kueter, April 5, '06.

18      THE COURT:  All right.  650 is an e-mail with a

19 top date of April 5, 2006.

20          (Department's Exhibit 650, PAC0166192

21           marked for identification)

22      THE WITNESS:  Okay.

23      MR. STRUMWASSER:  Q.  So do you recall seeing this

24 document before?

25      A.  No.
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 1      Q.  Does this remind you of who Mr. Kueter is?

 2      A.  No.

 3      Q.  Do you recall seeing the attachment?

 4      A.  Yes.

 5      Q.  Roughly the time frame of the e-mail, around

 6 April of '06?

 7      A.  Yes.  I worked with John Haben, who is

 8 mentioned in this document, yes.

 9      Q.  What was your function at that point with

10 respect to RIMS?

11      A.  They're sharing this information with me as

12 CFO.

13      Q.  So your function with respect to RIMS at this

14 point is not operations but financial?

15      A.  They're asking me to take a look at the

16 expected savings from consolidating rental networks and

17 using PPO1 pricing for our non-California states.

18      Q.  On the second page, 6193, we see that --

19 "PPO," is that a references to PPO1 pricing, or is that

20 just auto adjudication in general, or what is that?

21      A.  Where?

22      Q.  Upper right box, "Key

23 Issues/Risks/Dependencies."  First bullet.  Is "PPO"

24 there, PPO1 or --

25      A.  The entire presentation is about two topics,
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 1 the use of the United network for PacifiCare and the

 2 consolidation of leased networks.

 3      Q.  So in that Key Issues/Risks/Dependencies box,

 4 upper right on the second page, the first bullet has to

 5 do with PPO claim pricing; is that right?

 6      A.  Yes, for providers that are not in the

 7 PacifiCare network.

 8      Q.  And as to that, the point appears to be that

 9 auto adjudication -- is that what we're talking about

10 here?

11      A.  No, no.  Let me give you an example.

12          If an Arizona member is at Disneyland and gets

13 a bee sting and ends up in the emergency room, United

14 might have a contract with that hospital and PacifiCare

15 would not.  So it was working toward moving that

16 Arizona claim to get the United contract rate.

17      Q.  What's the reference to "adverse ROI"?

18      A.  It's saying that the return on investment to

19 make all of these things happen might cost us $400,000.

20      Q.  And on Page 6195, a little further into the

21 document, we have the "PHS PPO (QicLink) Financial

22 Impact Analysis."  "QicLink" here is synonymous with

23 "RIMS," right?

24      A.  Yes.

25      Q.  Says, "The analysis below reflects the
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 1 IT/Operational costs and network access benefits for

 2 PHS Commercial PPO members accessing the UHN Options

 3 PPO network through December '07."

 4          Do you see that?

 5      A.  Yes.

 6      Q.  And that sets a benefits -- annual network

 7 access benefits of 2.1 million?

 8      A.  Right.

 9      Q.  And the "Primary Assumption," towards the top,

10 is that QicLink migration to UNET will be completed by

11 December of '07?  Do you see that?

12      A.  I do.

13      Q.  So the sentence I just read, "The analysis

14 below reflects the operational costs and network

15 benefits for PHS Commercial PPO members accessing UHN

16 Options PPO network through December '07," that date is

17 stated because the assumption is that, after

18 December '07 there will be no need for QicLink to

19 access the UHN Options PPO network, right?

20      A.  Yes.

21      Q.  That's because there won't be any RIMS claims

22 to process after December '07, right?

23      A.  Yes, that's the assumption at that time, April

24 5th, 2006.

25          We did this.  We went ahead and did this
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 1 because the circumstances changed.

 2      Q.  When did you do it?

 3      A.  The actual functionality, I believe, began in

 4 September or October of 2007.

 5      MR. STRUMWASSER:  This is a good place, your

 6 Honor.

 7      THE COURT:  All right.  What about the

 8 confidentiality of 650 and 649?

 9      MR. VELKEI:  649, your Honor, we can remove

10 confidentiality.

11          I did have some concerns about a couple of the

12 pages on 650 I wanted talk to the client about.

13      THE COURT:  All right.  Sure.

14          (Whereupon, the proceedings recessed

15           at 3:59 o'clock p.m.)
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 1 Wednesday, July 7, 2010             9:10 a.m. o'clock

 2                         ---o0o---

 3                   P R O C E E D I N G S

 4      THE COURT:  All right.  This is on the record

 5 before the Insurance Commissioner of the State of

 6 California in the matter of PacifiCare Life and Health

 7 Insurance Company.  This is OAH Case No. 2009061395,

 8 Agency No. UPA 2007-00004.

 9          Today's date is the 7th of July, 2010.

10 Counsel are present.  Respondent is present in the

11 person of Ms. Higa.

12          Good morning.

13      MS. HIGA:  Good morning.

14      THE COURT:  And we're still questioning

15 Ms. Berkel.

16          Go ahead.

17      MR. STRUMWASSER:  Thank you, your Honor.

18      CROSS-EXAMINATION BY MR. STRUMWASSER (Resumed)

19      MR. STRUMWASSER:  Q.  Good morning, Ms. Berkel.

20      A.  Good morning.

21      Q.  The topic is RIMS migration or non-migration,

22 as the case may be, and the question was what was going

23 on and when, specifically in early to mid 2006.  So I'd

24 like to show you another exhibit which will be 6- --

25      THE COURT:  Maybe -51?
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 1      MR. STRUMWASSER:  I'm for that.  651.

 2      THE COURT:  All right.  This is a -- "Network

 3 Migration Coordination Meeting," dated Tuesday, May

 4 2nd, 2006.

 5          (Department's Exhibit 651, PAC0792655

 6           marked for identification)

 7      MR. VELKEI:  Your Honor, we can remove

 8 confidentiality.

 9      THE COURT:  All right, thank you.

10      THE WITNESS:  Okay.

11      MR. STRUMWASSER:  Q.  You've seen this document

12 before?

13      A.  I have not.

14      Q.  Were you aware -- well, let's do it this way.

15 Sitting here today, before you saw this document, were

16 you aware that migration meetings were occurring

17 regarding the scope of this document around May of

18 2006?

19      A.  I'm absolutely aware that many migration

20 meetings were happening in 2006.  And this meeting

21 covers HMO as well as potentially PPO.

22      Q.  Ms. Berkel, were you aware that there were

23 migration meetings concerning migration of PLHIC claims

24 to United platforms?

25      A.  I was aware that those things were being
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 1 discussed, yes.

 2      Q.  The goal of this meeting is said to be to

 3 establish a combined understanding of PHS migration

 4 including scope and timing.  Do you see that -- scope

 5 and timelines.  Excuse me.  Do you see that?

 6      A.  I do.

 7      Q.  Directing your attention to the third

 8 first-level bullet, the third bullet, period, actually.

 9          "To understand what the network model must

10 look like on 4/1/07 as PacifiCare members migrate to

11 UNET platforms utilizing PHS paper."  Do you see that?

12      A.  I do.

13      Q.  We are talking here not about migrating the

14 business to UHIC.  We are talking in this bullet about

15 migrating the PacifiCare policy processing, claims

16 processing, to United platform, right?

17      A.  Yes.

18      Q.  And the first sub-bullet under that, "For

19 Insurance Products, all functionality will be moved to

20 UNET from Enrollment through Adjudication upon renewal

21 date of the group starting 4/1/07."  Do you see that?

22      A.  I do.

23      Q.  That's talking PLHIC PPO, right?

24      MR. VELKEI:  Calls for speculation.

25      THE WITNESS:  If you know.
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 1      THE WITNESS:  I don't know which insurance

 2 products, no.

 3      MR. STRUMWASSER:  Q.  We have two bullets under

 4 the first-level bullet.  One says, "For Insurance

 5 Products," and the other says, "For HMO Products."

 6          Do you think it's a fair inference that the

 7 first bullet is a discussion about non-HMO?

 8      A.  I do.

 9      Q.  Then under "Meeting Notes," "The products will

10 be migrated" in quotes and bold, "'as is,'" unquote,

11 unbold, "from the current PacifiCare platforms to the

12 UNET platforms.  Whatever functionality from a product

13 perspective that exists today must exist upon

14 migration."  Are you with me?

15      A.  I am.

16      Q.  And it says that that is "...based both on

17 regulatory needs in California and HIPAA requirements

18 that we cannot 'force' members to a different product."

19          So what's being discussed here is building

20 programs or technology on UNET so that UNET can process

21 PacifiCare PPO claims, right?

22      A.  The people that are attending this meeting are

23 predominantly network management folks.  So they're

24 educating the network folks to get information about a

25 tentative migration plan and trying to understand the
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 1 level of effort.

 2      MR. STRUMWASSER:  May I have the question back,

 3 please.

 4          (Record read)

 5      THE COURT:  So that's a yes or no answer, and you

 6 can always explain.

 7      THE WITNESS:  I believe -- no.  I believe the

 8 summary is reiterating information that perhaps Kerri

 9 Balbone is communicating to the network management

10 team.  And she's asking them for a number of

11 deliverables that are described on Page 2 and 3 that

12 are about, "What would network have to do to support

13 this type of strategy?"  So it's not discussing a

14 technology.  It's discussing what is it going to take

15 from a contracting perspective.

16      MR. STRUMWASSER:  Q.  Okay.  So I take it, then,

17 your point is that it's not discussing what programming

18 is required on UNET but, rather, what information is

19 required on UNET so that UNET can properly process

20 PLHIC claims; is that right?

21      A.  Yes, if -- if the decision is to move forward

22 with that as is outlined under section, "Meeting

23 Outcomes and Deliverables."  The third bullet says, "In

24 order to make an informed decision...."  So the

25 decision has not yet been made.
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 1      MR. VELKEI:  I'll just note for record that I

 2 don't see anything in here about PLHIC claims.  Maybe

 3 I'm just missing the reference, but I don't see

 4 anything referencing PLHIC in here.

 5      MR. STRUMWASSER:  I didn't hear an objection.  Did

 6 your Honor?

 7      THE COURT:  No --

 8      MR. STRUMWASSER:  I think the top of Page 2 will

 9 satisfy the musings.

10      THE COURT:  Right.  And PacifiCare is mentioned

11 specifically in the last bullet on Page 2, the

12 sub-bullet.  So it doesn't say "PLHIC" but it says

13 "PacifiCare."

14      MR. STRUMWASSER:  Q.  So at the bottom of Page 1,

15 we have a first-level bullet listing concerns about

16 migrating PacifiCare business with PacifiCare paper to

17 United Health platforms.  Do you see that?

18      A.  I do.

19      Q.  So that's talking about claims made on

20 PacifiCare policies being processed on United

21 platforms, right?

22      A.  It is.

23      Q.  The first question is "Reimbursement Policy,"

24 right?

25      A.  Yes.
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 1      Q.  And that might require contract amendments.

 2 And that's a network -- that is a provider network

 3 issue, right?

 4      A.  It is.

 5      Q.  The second item is "EOB generation and

 6 language."  Is that an issue within the jurisdiction of

 7 Ms. Balbone's group?

 8      A.  Ms. Balbone was a migration leader.

 9      Q.  Is that an issue that is within the

10 jurisdiction of the provider network group?

11      A.  Probably not, no.

12      Q.  Now, third bullet, the third second-level

13 bullet at the top of Page 2 talks about different

14 reimbursements rates and payment methodologies to the

15 same provider on the same platform for the same like

16 product, UHIC -- UHC PPO versus PHS PPO. Do you see

17 that?

18      A.  I see it.

19      Q.  Do you understand this to be a references to

20 the complexity of having, let's say, a doctor who is

21 seeing both UHIC members and PLHIC members getting his

22 or her claim properly adjudicated under the UHIC or

23 PLHIC contract?

24      A.  I think that's what it's referring to, yes.

25      Q.  Do you think that, in the beginning of 2006,
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 1 the complexity of that question was adequately

 2 appreciated by United?

 3      A.   I have no idea.

 4      Q.  So would you agree that, whatever else must be

 5 said about the status of these discussions that are

 6 being summarized in 651, this was a discussion of the

 7 at least possible migration of PLHIC claims on PLHIC

 8 paper to the United claims platform?

 9      A.  I partially agree.  I believe this is a

10 discussion of PHS PPO products.  Whether it's PLHIC or

11 not, I don't know.

12          And yes, we were having conversations.  And

13 this meeting looks like one of the meetings I was

14 describing where all of the interested parties are

15 providing an understanding of whether or not the

16 strategy could be moved forward and proceed

17 successfully.  And the document clearly outlines a

18 number of things the network management needs to

19 provide in order to make an informed decision.

20          And I would just add, this document clearly

21 talks about HMO as well.  And that's -- when I think

22 about the level of effort and conversations I was aware

23 of in 2006, it was focused on the complexities of HMO.

24      Q.  Ms. Berkel, do you see a reference on Page 1

25 to California regulatory needs?
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 1      A.  I do.

 2      Q.  Do you see a reference anywhere in this

 3 document to any other state's regulatory needs?

 4      A.  I see a reference to Texas concerns about

 5 pricing differences.  And I understand that there was

 6 some regulatory ties to that.

 7      Q.  Now, the "Meeting Outcomes/Deliverables" that

 8 you cited, the first bullet talks about calling for "a

 9 meeting to discuss how we move forward," right?

10      A.  Yes, because elsewhere in the document it says

11 that Mr. Kaja's team is not represented and would need

12 to be represented.

13      Q.  So the second bullet says Ms. Balbone is going

14 to reach out to Mr. Kaja, right?

15      A.  Sure.

16      Q.  To include his team in the planning process,

17 right?

18      A.  Right.

19      Q.  And the third bullet says that, "The following

20 is a set of data that needs to be captured in order to

21 make an informed decision," right?

22      A.  Yes.

23      Q.  Then there's a bunch of specifics, right?

24 Other than the inference you drew a moment ago about an

25 informed decision, do you see anyplace in the document
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 1 that indicates that no decision has yet been made to

 2 actually implement as opposed to, for example, a

 3 decision on how to implement?

 4      A.  Well, the second bullet on Page 3 indicates

 5 that we're going to be summarizing what the impact is

 6 if we withdraw and don't build the network.  So that

 7 tells me that a decision hasn't been made because

 8 people want to understand the possibility if that

 9 ultimately becomes the decision.

10      Q.  We'll come back to that.

11          Let's talk for a moment about business

12 requirements.  Do you recall testifying yesterday that

13 there was never a business requirements planning

14 session for migrating PLHIC claims onto the United

15 platform?

16      A.  Yes.

17      Q.  And that PLHIC never funded business

18 requirements planning?

19      A.  Yes.

20      Q.  And that there were not any specific business

21 requirements planning for PLHIC products to be on

22 United platform in 2006?

23      THE COURT:  Is that a "yes"?

24      THE WITNESS:  Yes.  Sorry.

25      MR. STRUMWASSER:  I'd like to have marked as 652 a
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 1 document entitled "Unified High Level Business

 2 Requirements Document PHS Product Migration, May 2006."

 3      THE COURT:  Okay.  That will be marked as Exhibit

 4 652.

 5          (Department's Exhibit 652, PAC04211465

 6           marked for identification)

 7      THE COURT:  Do you want to take up confidentiality

 8 later?

 9      MR. VELKEI:  Yes, your Honor.  Looks like we'll

10 probably want to keep this on, but I can take a closer

11 look.

12          And your Honor, while the witness is looking

13 at that, I'd like to renew my objection on relevance

14 grounds.  We've now spent three hours going over a

15 couple-month period about whether or not the company

16 ever explored the possibility of migrating PLHIC to

17 UNET.

18          The witness, as of yesterday and probably

19 before that, recognized that possibility was discussed

20 and continued to be discussed but said, from her

21 perspective, she said it was never implemented

22 seriously.  She testified that she didn't get involved

23 in migration issues until January of '07.

24          I think the examiner has done nothing more

25 than establish that what she's saying is true.  I'm
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 1 just not sure how it gets us anywhere in terms of the

 2 alleged violations.

 3      THE COURT:  I'm not sure that he would argue that.

 4 Overruled.

 5      THE WITNESS:  I'm ready.

 6      MR. STRUMWASSER:  Q.  You've seen this document

 7 before?

 8      A.  I haven't.

 9      Q.  Turn, if you would please, to Page 1473, which

10 is numbered -- the original is 9.  Under "Background,"

11 second sentence, "The organization wants to demonstrate

12 to both the industry and Wall Street that United

13 Healthcare and PacifiCare are merging seamlessly and

14 without disruption to the marketplace."

15          It goes on, "Additionally, the organization

16 wants to decrease system and administrative costs of

17 both companies by migrating business from the

18 PacifiCare platform to the United Technology platforms

19 to support PacifiCare business and eventually retire

20 the PacifiCare systems."  Do you see that?

21      A.  I do.

22      Q.  Is that consistent with your understanding of

23 the organization's desires in May of 2006?

24      A.  Yes.

25      Q.  Halfway down the page -- before we go there, I
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 1 want to make sure we all understand.  The phrase "to

 2 support PacifiCare business and eventually retire the

 3 PacifiCare systems" is a reference to serving

 4 PacifiCare paper, claims arising under PacifiCare

 5 paper, claims and other things arising under PacifiCare

 6 paper on United platforms, right?

 7      A.  Yes.

 8      Q.  About halfway down the page, "The following

 9 need to be supported as part of the migration."

10          And the third bullet is "PPO."  So we're

11 talking about, among other things, PPO, right?

12      A.  Yes.

13      Q.  And if you would turn now to Page 10, please.

14 In the "Executive Summary," "The goal of this document

15 is to determine if any new product codes need to be

16 built on United platforms to support the migration of

17 the PacifiCare Commercial Insurance and HMO business

18 from the PacifiCare systems to the United platforms."

19 Do you see that?

20      A.  I do.

21      Q.  And this is a talk about the commercial --

22 commercial insurance includes PPO, right?

23      A.  Yes.

24      Q.  And it's a goal of determining what is -- what

25 new product codes need to be developed in order to
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 1 migrate the PacifiCare commercial insurance business

 2 written by PacifiCare onto United platforms, right?

 3      A.  Yes.

 4      Q.  "This initiative is considered a technology

 5 migration given the goal to retain membership and given

 6 the legal requirements that have been imposed upon

 7 United Healthcare in the various states as a part of

 8 the acquisition of PacifiCare business."

 9          So again, we're talking about not moving

10 business from PacifiCare but moving the functions for

11 PacifiCare business onto United platform, right?

12      A.  At this time, yes.

13      Q.  On the 12th page, 1476, Item 2.8 is "Project

14 Scope" at the bottom.  Right?  And then we turn the

15 page to 1477, and we see that among the products is

16 PPO, right?

17      A.  Yes.

18      Q.  And fully insured is also within the scope,

19 right?

20      A.  Yes.

21      Q.  And so is California, right?

22      A.  Uh-huh.

23      THE COURT:  Is that a "yes"?

24      THE WITNESS:  Yes.

25      MR. STRUMWASSER:  Q.  And then on the bottom of
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 1 1477, we have an enumeration of out-of-scope products.

 2 And PLHIC is not included in that -- PLHIC PPO is not

 3 included there, right?

 4      A.  It looks like the individual product is

 5 excluded, and the self-directed health plan product is

 6 excluded.

 7      Q.  And then if we turn to Page 1479, under

 8 "Project Overview," "The current Process is PHS

 9 products administered on PHS systems NICE, ILIAD, and

10 RIMS," right?

11      A.  Yes.

12      Q.  And the proposed process was to have these PHS

13 products administered on UHC systems and platforms, a

14 technology-only migration, right?

15      A.  That's what it says, yes.

16      Q.  If we then turn to the next page, 1480,

17 "Product Strategy and Requirements," "There are no

18 planned product or market withdrawals of PHS products

19 at this time."  Do you see that?

20      A.  I do.

21      Q.  And "at this time" is underscored.

22          "All existing PHS and UHC products and

23 plan designs will continue to be available in all

24 Pacific Region markets and therefore need to be

25 accommodated in the platform migration."  That would
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 1 include PLHIC, right?

 2      A.  It would.

 3      Q.  Ms. Berkel, would you agree that 651 [sic] is

 4 a business requirements document?

 5      A.  A preliminary, high level document.  When I

 6 was speaking --

 7      Q.  652, 652.  I'm sorry.  Go ahead.

 8      A.  Yes, this is a high level preliminary business

 9 requirements document.  Then the next step is capital

10 approval.  Then the next step is detailed business

11 requirements planning.

12          So yesterday, I wasn't clear.  This is not

13 business requirements planning in the way that I was

14 thinking of it yesterday.

15      Q.  Would you care to reconsider your statement

16 that there was never -- that the process never advanced

17 to a business requirements planning session?

18      A.  In the way that I was thinking of it, I

19 wouldn't clarify it.  When I think of business

20 requirement planning and the ones that I've attended

21 myself, it is a document twice as thick as this on one

22 nuance of a piece of the transition process.  This is a

23 summary document.

24      Q.  Would you expect this summary document, 652,

25 to be the product of a planning session?
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 1      A.  Yes, I would.

 2      MR. STRUMWASSER:  Just move quickly through some

 3 others for completeness' sake.  I don't want to bog us

 4 down too much.

 5          653, your Honor, is a "PacifiCare -

 6 UnitedHealthcare Integration Product Strategy - for

 7 Platform Migration," subtitled, "Project Scope

 8 Document."

 9      THE COURT:  Has a date of May 9th, 2006.

10          (Department's Exhibit 653, PAC0353156

11           marked for identification)

12      THE COURT:  Again, the confidentiality?

13      MR. VELKEI:  We can remove it, your Honor.

14      THE WITNESS:  I'm ready.

15      MR. STRUMWASSER:  Q.  Have you seen this document

16 before, Ms. Berkel?

17      A.  No.

18      Q.  This is called a project scope document,

19 right?

20      A.  It is.

21      Q.  And the project is platform migration?

22      A.  It is.

23      Q.  And this is not a project about whether to

24 have a project.  This is the scope document for the

25 migration project, right?
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 1      A.  Well, I've seen similar documents like this

 2 before, and this is the document that says the details

 3 have been shared with the project sponsors.  So it

 4 looks like it's a summary of 652.

 5      Q.  Ms. Berkel, this is not a -- the project being

 6 described here is not whether to have a project.  The

 7 project being described here is to migrate the

 8 platform, right, platforms?

 9      MR. VELKEI:  Objection, mischaracterizes the

10 document.

11      THE COURT:  Overruled.  She can answer yes or no.

12      THE WITNESS:  Would you ask me again, please?

13      MR. STRUMWASSER:  Q.  The project being described

14 here is not whether to do a project, right?

15      A.  I think it is.  So our process, our capital

16 process, is to go through this kind of sponsorship,

17 preliminary planning, get the executive buy-in.  The

18 project becomes real when the capital is funded.

19      Q.  So when it says on Page 1, 3159, "This

20 document will create the outline of how the product

21 strategy will be supported throughout this platform

22 migration," you read that to mean whether there will be

23 a platform migration?

24      A.  Well, I --

25      Q.  "Yes" or "no" would be good here.
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 1      THE COURT:  Mr. Strumwasser, let her answer the

 2 question.

 3          You need to answer first and then explain.

 4      THE WITNESS:  I'm sorry.  I'll try to do that.

 5      MR. VELKEI:  Could you read the question back?

 6          (Record read)

 7      THE WITNESS:  I agree that this -- the sentence

 8 says there will be a platform migration.  I can tell

 9 you that I have sponsored many project scope documents

10 that have similar language that ultimately don't

11 proceed.

12      MR. STRUMWASSER:  Q.  And on Page 3, 3161, we have

13 the objective of the project, right?

14      A.  Yes.

15      Q.  So the first bullet is to execute a seamless

16 platform migration.  The second is to ensure adequate

17 United platform functionality.  The third is to

18 maximize growth.

19          And under that, the first sub-bullet, "Manage

20 migration of legacy PHS PPO products to UP platform."

21          Do you see anything on this page that

22 indicates that the decision to make this migration is

23 contingent or uncertain?

24      A.  I don't see anything in this document that

25 makes it contingent or uncertain because the process
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 1 for capital follows the work that's being done here.

 2      Q.  And on Page 7, 3165, we have an enumeration of

 3 high level risks.  Do you see that?

 4      A.  I do.

 5      Q.  The first thing I would like to ask you about

 6 is I don't see among the risks here any contingency for

 7 budget.  Do you?

 8      A.  I think the -- one, two, three, four, five --

 9 fifth bullet addresses budgeting.

10      Q.  "Potential resource availability issues and

11 conflicting priorities"?

12      A.  Yes.

13      Q.  Is that that the project would not be funded

14 or would not be funded adequately?

15      A.  "Resources" can mean people.  It can mean

16 capital.  It can mean a number of things.

17      Q.  That isn't my question, Ms. Berkel.  My

18 question is, do you understand the reference to

19 "potential resource availability issues and conflicting

20 priorities" to refer to whether the project will be

21 funded at all or whether it will be adequately funded?

22      A.  I don't know.

23      Q.  Now, the third bullet says, "The migration is

24 happening so quickly after the integration that there

25 has not been time to develop an expertise on the PHS
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 1 products within the legacy UHC staff that will be

 2 managing the migration."

 3          So in the case of PPO, the legacy UHC staff

 4 would be the Uniprise people?

 5      A.  I don't think so.  I think it probably refers

 6 to product people.  I don't know.

 7      Q.  But you don't know?

 8      A.  I don't know.  When I look at the "Dependency"

 9 section and see the topics of translating product,

10 translating United capabilities for capitation, for

11 gatekeeper, for referral management, those things are

12 HMO.

13      Q.  But the very term "dependency" is, under the

14 conventions of such a document, a reference to external

15 things outside the document that the project depends

16 on, right?

17      A.  Yes.

18      Q.  The fourth bullet, "Timelines associated with

19 this project may be aggressive given complexity and

20 proposed scope of migration."  Do you see that?

21      A.  I do.

22      Q.  If the folks who wrote this thought that the

23 timelines were aggressive but thought they hadn't even

24 had the project approved or funded yet, do you think

25 that they would be saying that in this document?
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 1      MR. VELKEI:  Calls for speculation.

 2      THE COURT:  If you know.

 3      THE WITNESS:  I don't know.

 4      MR. STRUMWASSER:  653?

 5      THE COURT:  -4.

 6      MR. STRUMWASSER:  654, thank you, your Honor.

 7 January 2009, "PacifiCare Product and Migration

 8 Strategy PowerPoint."

 9      THE COURT:  Exhibit 654 is a January 2009,

10 "PacifiCare Product and Migration Strategy," with the

11 name Lynette Molloy, L-Y-N-E-T-T-E, M-O-L-L-O-Y.

12          And confidentiality?

13      MR. VELKEI:  I'm going to need some time with

14 this, your Honor.

15      THE COURT:  Okay.

16      MR. VELKEI:  There's a lot of information here.

17      THE COURT:  That's fine.

18          (Department's Exhibit 654, PAC0333950

19           marked for identification)

20      MR. VELKEI:  Your Honor, given the fact that it's

21 pretty current, I'm going to ask that the

22 confidentiality remain.

23      MR. STRUMWASSER:  We'll discuss it tomorrow.

24      THE COURT:  Yes, we'll deal with it later.

25      THE WITNESS:  I'm ready.
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 1      MR. STRUMWASSER:  Q.  Do you recognize this

 2 document, Ms. Berkel?

 3      A.  I do.

 4      Q.  And it refers to, I believe, a presentation

 5 that was made in January of last year.  Were you

 6 present at that presentation, any portion of it?

 7      A.  Probably.

 8      Q.  You have no present recollection of it?

 9      A.  No.

10      Q.  Did you make any portion of the presentation

11 to the best of your recollection?  Would you have made

12 any?

13      A.  I would not have been the presenter.

14      Q.  Turn, if you would, please, to the third page,

15 3952, "RIMS and ILIAD Facts and Sunset Strategy."  The

16 second bullet under "Background," "Current version of

17 QicLink on RIMS is outdated.  PHC did not upgrade from

18 the QicLink 3.10.70 platform in 2005 when planning

19 began for PHS migration to UNET," do you see that?

20      A.  I do.

21      Q.  This bullet is referring to a plan to migrate

22 PHS to UNET, right?

23      A.  It is.

24      Q.  And what it's saying is that the 3.10.70

25 upgrade in 2005 was not done because United believed
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 1 that the claims would be serviced on UNET not RIMS,

 2 right?

 3      A.  That's what it says.

 4      Q.  Under "What this means?" the first one, first

 5 bullet, "In order to complete the migration off RIMS by

 6 3/31/2011..." and so on, is it your expectation today,

 7 sitting here today, that migration off of RIMS will be

 8 complete by 3/31/2011?

 9      A.  That's our goal, yes.

10      Q.  Is that your expectation?

11      A.  Not necessarily.  It just depends on -- there

12 are many states and many products on RIMS, but we

13 definitely have a goal.

14      Q.  Do you have your copy of 650 up there?

15      A.  Yes.

16      Q.  The Kueter e-mail with attachment, turn if you

17 would to 6195, the chart that is headed, "PHS PPO

18 (QicLink) Financial Impact Analysis."  And the second

19 bullet, we talked about yesterday, says that the

20 primary assumption is "QicLink migration to UNET

21 completed by December '07."  Do you see that?

22      A.  I do.

23      Q.  And we saw other documents talking about

24 migrating from RIMS in 2007, right?

25      A.  You've shown me documents that say as early as
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 1 April 1st, 2006.  There has been numbers of dates.

 2 Yes.

 3      Q.  But this is an April of 2006 document that

 4 says December of '07, right?

 5      A.  It does.

 6      Q.  Now, in order to -- going back to your theory

 7 that some of these references are to migrating the

 8 business off of PLHIC rather than the claims off of

 9 RIMS, in order for PLHIC to migrate all of its claims

10 off of its paper and onto UNET -- or onto United

11 rather, excuse me, it would have to give a 180-day

12 notice to the Commissioner and providers that it was

13 terminating the PacifiCare product, right?

14          I didn't mean "providers."  I meant members,

15 Commissioner and members.

16      MR. VELKEI:  Could you read that back?

17      MR. STRUMWASSER:  Let me do better.

18      Q.  In order for PLHIC to withdraw a PPO product

19 from the California market, it would have to give the

20 Commissioner and members 180 days' notice, right?

21      A.  I am aware that there are notice requirements.

22 I'm not familiar with the number of days.

23      Q.  Okay.  Then I'll just mention for the record

24 that the relevant statutes are 10273.6, 10273.4 and

25 10713 for, respectively, individual group and small
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 1 group policies.

 2          Do you know whether PLHIC ever gave those

 3 notices?

 4      A.  I personally don't know.  I presume that they

 5 were filed.

 6      Q.  Do you have any idea when they would have been

 7 filed?

 8      MR. VELKEI:  Objection, calls for speculation.

 9      THE COURT:  If she knows.

10      THE WITNESS:  I don't know off the top of my head.

11      MR. STRUMWASSER:  Q.  I'd like you to assume that

12 the notices were not given until 2008.  Are you with

13 me?

14      A.  Okay.

15      Q.  If that were the case, then it is certain that

16 there would be claims, PLHIC claims, on RIMS at the

17 beginning of 2008, right?

18      A.  Yes.

19      Q.  And for another 180 days after the notice is

20 given, assuming that the statute requires 180 days'

21 notice, right?

22      A.  No.  Well, I'm not sure -- here's how I read

23 it.  We're required to give -- if 180 days is the right

24 number -- notice in front of that policy renewal.  So

25 claims continue even during that 180-day period plus
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 1 whatever the run-out for the policy is.

 2      Q.  Exactly.  So it is clear, then, that you

 3 would -- that, in order to drain RIMS of PLHIC claims,

 4 you would have to give the 180 days, stop writing on

 5 the PLHIC product, and then run off the existing

 6 claims, right?

 7      MR. VELKEI:  Calls for speculation.  The witness

 8 already said she didn't know the time for notice.

 9 Compound.

10      MR. STRUMWASSER:  We're assuming 180.

11      THE COURT:  I'll allow it.

12      MR. STRUMWASSER:  I'll do it again.

13      THE WITNESS:  I'm sorry.

14      MR. STRUMWASSER:  Q.  You understand we're

15 assuming 180 days, right?

16      A.  Okay.

17      Q.  In order to drain RIMS of PLHIC claims, you

18 would have to give the notice, wait the entire 180-day

19 period, then terminate whatever policies are still in

20 force, and then service whatever policies are

21 continuing during the run-off, right?

22      MR. VELKEI:  We're just looking here for the

23 witness's understanding as opposed to -- lack of

24 foundation, calls for speculation.  I'm not sure this

25 is the right witness.
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 1      THE COURT:  Well, the 180 days is just not an

 2 issue.  It's either there or it's not.

 3      THE WITNESS:  Yeah, I'm not concerned with that.

 4      THE COURT:  So what's the --

 5      THE WITNESS:  My hesitation is I unders- -- I

 6 think there is a difference between "withdraw" and

 7 "discontinue."  What I know that we've been doing is at

 8 renewal.

 9          So there are 12 renewal months in a year.  So

10 it was not absolutely every policy was notified 180

11 days.  It's a rolling notification.  So the run-out is

12 for a whole year of policies, finalizing those policies

13 and running out those policies.

14      MR. STRUMWASSER:  Q.  Okay.  So if you gave the

15 notice, let's say, hypothetically, January 1 of 2008,

16 then you would start the rolling notifications July 1,

17 2008, right?

18      A.  So, yes, we would notify July 1st policies on

19 or before January 1st.

20      Q.  And you would still be putting out

21 notifications in June of 2009, right?

22      A.  There would be a notification for June 1st,

23 2009 renewals --

24      Q.  Right.

25      A.  -- on November 1st or December 1st.
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 1      Q.  So you would certainly have PLHIC claims

 2 through June of 2009, right, new claims?

 3      A.  Yes.

 4      Q.  And you would have some additional claims

 5 coming in thereafter for the run-off business, right?

 6      A.  Actually, you would have claims through dates

 7 of service May 31st, 2009 and prior.  And you would

 8 have definitely claims June 1st forward that were May

 9 31st, 2009 and prior.

10      Q.  And some of the data you've produced here

11 indicated that it can take months for the last of those

12 claims -- at least months for the last of those claims

13 to be processed, right?

14      A.  Yes.

15      Q.  So a January 1, 2008 notice could not possibly

16 drain RIMS of its PLHIC claims until sometime late

17 2009, right, at the best case?

18      A.  In general, yes.

19      Q.  So would you agree with me that anybody who

20 thought at United or PacifiCare that they could have

21 RIMS free of PLHIC claims in December of 2007 would

22 have to be assuming that the notification would be

23 given immediately, best case?

24      A.  Well, this page -- well, I don't know.  This

25 page here is talking about dates of service, so it's
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 1 not talking about run-out.  It's talking about pricing

 2 claims with dates of service.

 3          And it's preparing an analysis, saying

 4 December 31st, 2007 and prior dates of service wouldn't

 5 go through this out-of-network pricing mechanism using

 6 the United network because the policy would be on

 7 United network for dates of service 1/1/2008.  So this

 8 isn't a run-out view.  This is a date-of-service view.

 9      Q.  Do you think that United or PacifiCare or

10 United and PacifiCare adequately appreciated what would

11 be required, how long it would take to migrate off of

12 RIMS, best case, when it was doing its 2005 and 2006

13 projections?

14      A.  I don't know what was happening in 2005.

15 Didn't work for the company then.  And in 2006, my

16 focus and my criticism of the process was around the

17 HMO.  And I never really ever thought with seriousness

18 we were going to pursue moving PPO products to United.

19 So -- and I wasn't involved in that until January of

20 2007.

21      Q.  So first of all, when you say you didn't work

22 for the company in 2005, the question referred to two

23 companies.  You did work for one of them, right?

24      A.  I did work for PacifiCare, yes.

25      Q.  And as to the balance of that answer, do I
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 1 take it that you simply don't know whether the amount

 2 of time that would be required to migrate from RIMS to

 3 United claims processing would take, when in -- you

 4 didn't -- you simply have no opinion as to whether the

 5 companies adequately appreciated how much time would be

 6 required?

 7      A.  Well, my opinion is an HMO opinion.  In fact,

 8 we looked at some of those opinions a couple of weeks

 9 ago when I was here.  And when I think about PacifiCare

10 in total and the pie of claims, the Medicare and

11 commercial HMO is, you know, 95 percent of that.  So I

12 never had an opinion about PLHIC and the time.

13          I definitely had an opinion that we didn't

14 have enough time or understanding around the NICE

15 migration.  I was never seriously focused on a RIMS to

16 UNET migration.

17      Q.  So to repeat my question, you have no opinion

18 as to whether PacifiCare and United adequately

19 appreciated how much time would be required to get

20 RIMS -- to get PLHIC claims processing off of RIMS?

21          I'm going to repeat.  I'm not asking you

22 whether you appreciate.  I'm asking you whether you

23 have any opinion as to whether the companies did.

24      MR. VELKEI:  And you're still focused on the same

25 time period, the 2005-2006 projection period?
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 1      MR. STRUMWASSER:  That's right.

 2      MR. VELKEI:  Okay.

 3      THE WITNESS:  I think that PacifiCare and United

 4 went through a process of trying to understand what

 5 needed to be done.  And it set goals, without going

 6 through that process, that were shorter than it would

 7 have taken.

 8          But ultimately the migration for the vast

 9 majority of commercial and Medicare members drove the

10 overall strategy we had around migration.  And that --

11      MR. STRUMWASSER:  Q.  So -- I'm sorry.

12          So I want to make sure I understand your

13 answer.

14          Your answer to my question was, no, you do

15 have an opinion.  Yes, the opinion is that PacifiCare

16 set goals that were not realistic for the migration,

17 but -- and then there's some stuff after that that I

18 thought was irrelevant.

19      MR. VELKEI:  Is that why you cut her off?

20      MR. STRUMWASSER:  No.  I cut her off because she

21 seemed to have been stopped.

22      THE COURT:  Well -- stop.

23      THE WITNESS:  All of the documents that we've

24 looked at this morning have a number of references to

25 the complexity of the HMO products and the desire to
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 1 have HMO products on United platform.  So when I think

 2 about what we were going through in the first 18 months

 3 within the organization, my focus was about the NICE

 4 migration to United platform.  And so it colors

 5 everything that I remember about that time frame.

 6          And the timelines -- it's completely typical

 7 in business to establish some kinds of goals and then

 8 to revisit that goal as the fact finding emerges.  And

 9 that's what we're seeing here is that the fact finding

10 emerges and the strategy takes a different direction.

11      MR. STRUMWASSER:  Q.  So since I'm having trouble

12 getting an answer so my question, yes, you think they

13 set unrealistic goals for migrating PLHIC claims off of

14 RIMS?

15      A.  I didn't have an opinion about PLHIC to RIMS

16 because I never thought that was going to happen.  I

17 have that opinion for NICE to United platform, yes.

18      Q.  So you have no opinion about whether the goals

19 that were set in these documents were unrealistic for

20 PLHIC?

21      A.  I didn't see any need to replicate PacifiCare

22 product.  So --

23      MR. STRUMWASSER:  Can I have the question read

24 back, please?

25      THE COURT:  It's really important to listen to the
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 1 question and answer the question without explaining.

 2          (Record read)

 3      THE WITNESS:  Certainly in some of the documents

 4 that we've looked at yesterday there were goals that

 5 said "April 1st, 2006."  And so, yeah, those I believe

 6 are unrealistic.

 7          But I don't have the context of all of the

 8 discussions that were going at that time.  And I -- had

 9 I been asked do I think we need to replicate PacifiCare

10 product on United platform, my answer would be no, just

11 use United product.

12      MR. STRUMWASSER:  Q.  Has anybody talked about

13 replicating PacifiCare products on United platform?

14      A.  That's what we're talking about, yes.

15      Q.  As opposed to replicating the claims

16 processing facility for PacifiCare products?

17      A.  You have to replicate the product.

18      Q.  Oh, so you're not rewriting the product;

19 you're simply allowing the United platform to recognize

20 the features of the PacifiCare product?

21      A.  Correct.

22      Q.  Now, this business about the complexity of

23 United, would you agree -- excuse me, of HMO, would you

24 agree that -- or let's do it this way.

25          Am I correct in understanding you to say that,
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 1 because HMO was so much more complex in your view than

 2 PPO, that you gave HMO more of your attention?

 3      MR. VELKEI:  Vague as to time.

 4      THE WITNESS:  Yes.

 5      MR. STRUMWASSER:  We have the answer.

 6      THE COURT:  "Yes"?

 7      THE WITNESS:  Yes.

 8      THE COURT:  During this time period that we've

 9 been talking about.

10      MR. VELKEI:  Thank you.

11      MR. STRUMWASSER:  Q.  And Ms. Berkel, your view

12 that the -- that migrating the HMO product was much

13 more complicated than migrating the PPO product, was

14 that a view that was widely held throughout PacifiCare

15 and United?

16      A.  That it was more complex?

17      Q.  Mm-hmm.

18      A.  I think so, yes.

19      Q.  I perceive a subtext here -- correct me if I'm

20 wrong -- that you had something of an evangelistic

21 approach to the HMO complexity.  You thought that

22 United didn't appreciate the complexity of HMO.  It was

23 really more familiar with PPO.  Is that a fair

24 understanding?

25      A.  Yes, that's fair.
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 1      Q.  Do you have 647 up there?

 2      A.  Yes.

 3      Q.  Take a look at 5875 please.  You see at the

 4 top there 1/1 -- excuse me -- "11/1/07, RIMS Live

 5 Business Shut Down"?

 6      A.  I do.

 7      Q.  And you understand that to be being

 8 recommended as the date it would be shut down at this

 9 planning session?

10      A.  I don't know what "live" refers to, but it

11 perhaps means new policies, no more new policies

12 November 1st, 2007 and forward.

13      Q.  You think "live" refers to new policies as

14 opposed to new claims?

15      MR. VELKEI:  Asked and answered.

16      THE COURT:  Overruled.

17      THE WITNESS:  I think it could, yes.

18      MR. STRUMWASSER:  Q.  Now, Ms. Berkel, you were

19 asked by Mr. Velkei whether RIMS had been upgraded

20 substantially -- that was the word he used -- from the

21 time RIMS was acquired from TriZetto in 2000-2001 until

22 the acquisition by United.  Do you remember that?

23      A.  I do.

24      Q.  And you said that PacifiCare was continually

25 making changes to RIMS and continually upgrading it,
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 1 right?

 2      A.  Yes.

 3      Q.  You said, however, that PacifiCare did not

 4 upgrade RIMS to add certain services such as electronic

 5 payment via ACH and 835 remittances to providers.  Do

 6 you remember that?

 7      A.  I do.

 8      Q.  So your testimony is that, from the time RIMS

 9 was acquired by TriZetto until the time of acquisition

10 by United, RIMS was being upgraded, right?

11      THE COURT:  At the acquisition by TriZetto?

12      MR. STRUMWASSER:  I'm sorry.

13      Q.  From the time RIMS was acquired from TriZetto

14 by PacifiCare until the time of the acquisition of

15 PacifiCare by United, RIMS was being upgraded, right?

16      A.  Yes.

17      Q.  And in general, when -- before the

18 acquisition, PacifiCare would purchase new upgrades to

19 RIMS as they were issued, right, as they were released?

20      MR. VELKEI:  Objection, vague.

21      THE COURT:  I'll allow it if you --

22      THE WITNESS:  You're saying that I testified to

23 that?

24      MR. STRUMWASSER:  Q.  No, no.  I'm asking whether

25 that's your understanding, that it upgraded -- that it
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 1 obtained the new upgrades to RIMS as they were released

 2 prior to July of 2005.

 3      A.  No --

 4      MR. VELKEI:  Same objection.

 5      THE COURT:  Overruled.

 6      THE WITNESS:  I don't know.

 7      MR. STRUMWASSER:  Q.  Do you know when the last

 8 upgrade was before PacifiCare was purchased, before

 9 July of '05?

10      A.  I don't know.

11      Q.  Would you say that, before the acquisition by

12 United, RIMS was being adequately maintained by

13 PacifiCare?

14      A.  Before December '05?  Is that the question?

15      Q.  June of '05 let's say.

16      A.  As best I know.

17      Q.  Ever hear anyone at PacifiCare complain before

18 June of '05 that RIMS was not being adequately

19 maintained?

20      A.  Not that I remember.

21      Q.  Now, you are aware that there were complaints

22 after the acquisition that RIMS was not being

23 adequately maintained or upgraded, right?

24      A.  Yes.

25      MR. STRUMWASSER:  I'm going to show you a copy of
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 1 553 in evidence.

 2      THE WITNESS:  553?

 3      MR. STRUMWASSER:  Yeah, comes complete with its

 4 own number.

 5      THE WITNESS:  I'm ready.

 6      MR. STRUMWASSER:  Q.  On the first page, you see

 7 the reference to "Inadequate PHS platform maintenance"?

 8      A.  I do.

 9      Q.  What do you understand the term "bifurcated

10 short-term capital planning" to mean?

11      A.  Well, "bifurcated" means we've got all of

12 these different funding pools, and depending on the

13 type of change we want to make, we have to obtain

14 capital.

15          If a regulatory requirement comes down, like,

16 HIPAA 5010, ICD 10, then the regulatory capital funding

17 pool applies to various assets versus an overarching

18 capital pool for a legal company or a particular set of

19 technology tools.

20      Q.  And that overarching alternative, is that the

21 way it had been run under PacifiCare?

22      A.  You know, I didn't participate in the capital

23 process until my time with United.

24      Q.  I understand your prior answer to explain what

25 "bifurcated" meant.  What do you think the reference to
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 1 "short term" means?

 2      A.  Oh, within a 12-month period.

 3      Q.  I understand that that's the definition.  But

 4 why do you think short-term capital planning is an

 5 issue here?  Is that shorter than people at PacifiCare

 6 were used to?

 7      A.  No, just having a longer view than 12 months.

 8      Q.  Did PacifiCare have a longer view than 12

 9 months?

10      A.  I don't know.

11      MR. STRUMWASSER:  This is a good time for a break,

12 your Honor.

13      THE COURT:  Okay.

14          (Recess taken)

15      THE COURT:  We'll go back on the record.  Go

16 ahead.

17      MR. STRUMWASSER:  Q.  So Ms. Berkel, back to

18 654 -- well, first of all, is it still your testimony

19 that, by May of 2006, it was clear that there was not

20 going to be a migration of PLHIC claims onto UNET?

21      A.  Well, some time in 2006, yes.  I don't --

22 obviously it's not May.

23      Q.  So would you agree that, at that point, it

24 should have been clear that there were going to be

25 claims being processed -- California PPO claims being



8419

 1 processed on RIMS for some time to come?

 2      A.  I would.

 3      Q.  Now, on 654, we have this reference on Page

 4 3952 to the QicLink being on RIMS, the 3.10.70, as

 5 being outdated, right?

 6      A.  Yes.

 7      Q.  After it became clear in 2006 that there were

 8 going to be RIMS claims for a while, was this decision

 9 not to upgrade from 3.10.70 revisited, to the best of

10 your knowledge?

11      A.  It was.

12      Q.  And it was affirmed, in effect?

13      A.  It was.

14      Q.  And so here we are in 2009, and there's still

15 been no upgrade, right?

16      A.  That's right.  And we -- I was -- participated

17 in that decision with our technology folks.  And they

18 said the versions that we -- the version that we were

19 on -- their functionality the new version would bring

20 us didn't change substantially.  So I likened it to the

21 fact that I drive a 2004 car.  And there are several

22 versions after that.  And I change the oil, and I fix

23 the brakes, and I maintain it, but it still drives.

24          And that was the baseline of our decision was

25 that RIMS still was working well on the version we were



8420

 1 on.

 2      Q.  Did anybody ever threaten to cancel the

 3 warranty on your car because you hadn't maintained it

 4 properly?

 5      THE COURT:  Is that relevant?

 6      MR. STRUMWASSER:  It will be in a second, but I'll

 7 withdraw the question.

 8      Q.  Take a look at 3953 please.

 9          So as of this January '09 document, we know

10 from the second first-level bullet that the proposed

11 dates for PPO discontinuation and forced migration was

12 12/31/10, right?

13      A.  Yes.

14      Q.  So for the reasons that we've discussed

15 before, we knew that there would be claims in RIMS past

16 12/31/10, right?

17      A.  Yes.

18      Q.  Do you recall how much it would have cost to

19 upgrade to the current version of RIMS?

20      A.  I don't.

21      Q.  Do you recall the number 1.3 million for the

22 3.20 version?

23      A.  I don't recall that, no.

24      Q.  And do you recall at any point that, because

25 the 3.10.70 platform was so outdated, PacifiCare had
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 1 difficulty getting support for that platform from its

 2 vendors?

 3      MR. VELKEI:  Objection, vague.

 4      THE COURT:  What --

 5      THE WITNESS:  No.  I remember that the support

 6 cost us more, but we received support from TriZetto.

 7      MR. STRUMWASSER:  Q.  You don't recall them ever

 8 threatening not to give you support at any price?

 9      A.  No, I don't recall that at all.

10      MR. STRUMWASSER:  655?

11      THE COURT:  Yes.

12      MR. STRUMWASSER:  An e-mail from Ms. Berkel, May

13 20, '08 and attachment.

14      THE COURT:  This is an e-mail with a top date of

15 May 20, 2008.

16          (Department's Exhibit 655, PAC0621627

17           marked for identification)

18      THE WITNESS:  Okay.

19      MR. STRUMWASSER:  Q.  So this is a -- 655, this is

20 an e-mail to you transmitting a PowerPoint attachment,

21 right?

22      A.  It is.

23      Q.  And the subject is the RIMS third party

24 support extension, right?

25      A.  It is.
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 1      Q.  And you refer here to the RIMS PowerPoint,

 2 "that provides the update for the vendor support and

 3 ancient version we are on."  That's the ancient version

 4 of RIMS, right?

 5      A.  It is.

 6      Q.  If we turn to Page 1630, we see the

 7 "Background."  And the second bullet says, "PHS elected

 8 to stay on the QicLink 3.10.70 platform in 2005 when

 9 planning began for PHS migration to UNET."  Do you see

10 that?

11      A.  I do.

12      Q.  So PacifiCare executed an agreement in 2005 to

13 continue TriZetto support through March 31st, '08,

14 right?

15      A.  Yes.

16      Q.  Now, QicLink 3.10.70 will only operate with

17 Micro Focus release 2.0.11 and Liant, L-I-A-N-T, slash

18 Relativity release, "Both of which are no longer

19 supported by these vendors."  Do you see that?

20      A.  I see that.

21      Q.  Do you understand that to be a reference to

22 the continued ability to run RIMS as opposed to

23 additional features for RIMS?

24      A.  I do.

25      Q.  If we turn Page 1632, we have the "Risks and
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 1 Challenges," with first bullet says that, "Our general

 2 expectation is to move RIMS membership off the QicLink

 3 platform as soon as possible," right?

 4      A.  Yes.

 5      Q.  And you would agree with that, right, that was

 6 your then-current expectation, right?

 7      A.  Yes.

 8      Q.  And it says that PacifiCare is the only client

 9 remaining on QicLink 3.10.70 and the MF and Relativity

10 releases.  And that's the same point we just reviewed

11 on the prior page, right?

12      A.  It is.

13      Q.  And it says in the third bullet, "We cannot

14 continue using the current versions of software beyond

15 2011, as they will definitely be shut down by the

16 vendors."  Do you see that?

17      A.  I do.

18      Q.  And then if we flip to -- Page 1632, the first

19 bullet tells us that to upgrade to QicLink 3.20 from

20 3.10 would cost $1.3 million, and then the next release

21 to 3.30 would be $2 million.  Do you recognize those

22 amounts as being the amounts at issue?

23      A.  I see the reference, yes.

24      Q.  Are those consistent with your recollection?

25 You were involved in the decision, right?
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 1      A.  Yes.  It was this deck.  It was this

 2 PowerPoint.

 3      Q.  So is it fair to say, then, that PacifiCare

 4 declined to upgrade to 3.20 and 3.30 to save -- excuse

 5 me -- PacifiCare or United to save $3.3 million?

 6      A.  No, I wouldn't say that's fair because on

 7 Page 6 we commit to $4.5 million of expenditures for

 8 these assets over the next three years, which exceeds

 9 the upgrade cost.

10      Q.  Wait.  I don't see here on Page 6 a reference

11 to upgrading RIMS to 3.20 and 3.30.  Do you?

12      A.  No.  The bottom right-hand column and row

13 instead says all of the vendors have agreed to support

14 the version that we're on at these prices.  And those

15 prices are $4.5 million.  So we traded an upgrade for

16 continued vendor support.

17      Q.  The $4.5 million did not get you QicLink 3.2,

18 did it?

19      A.  It did not.

20      Q.  It did not get you 3.3, right?

21      A.  No, it did not.  So we didn't buy a new car,

22 if you will.  We kept the car we were on.

23      Q.  Had you bought 3.2 and 3.3, you still would

24 have had to buy all of these services that are on

25 Page 6, right?
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 1      A.  No, not necessarily.  These are services to

 2 maintain the version we're on, and the cost would have

 3 been different.

 4      Q.  Now, on Page 8, we have the pricing of the

 5 current TriZetto agreement, right, support agreement?

 6 Not the software upgrade but the support agreement,

 7 right?

 8      A.  Yes.

 9      Q.  And that's $827,000, right?

10      A.  Yes.

11      Q.  And then you were going to spend another

12 $828,000 a year for every year thereafter, right?

13      A.  Right.

14      Q.  And that's just for TriZetto's maintenance,

15 right?

16      A.  Right, including custom software support and

17 various upgrades to auto audit and other things, yes.

18      Q.  And that's included in the three-year

19 maintenance cost on Page 6 in that last row, the

20 865,560?

21      A.  It is.

22      Q.  So bottom line, you saved the 3.2 million and

23 you did not have RIMS 3.2 and 3.3, right?

24      A.  No, I didn't save 3.2 million.  So for Micro

25 Focus, I saved -- I spent an additional 800,000.  And
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 1 for Liant, I spent an additional 70,000.  So over three

 2 years -- no, I'm sorry.  That's the total.

 3          So I didn't save 3.2.  I did make a trade-off

 4 on upgrading and spending more dollars with vendors to

 5 stay on the version that I'm on because the membership

 6 is quickly moving to United product anyway.

 7      Q.  So you saved 2.3 million?

 8      A.  Well, in that range.  Right?  I'm not doing

 9 the thorough compare and contrast.

10      Q.  You're also not backing out whatever costs

11 those vendors would have charged you to support 3.2 and

12 3.3?

13      A.  True.

14      MR. STRUMWASSER:  656, your Honor, an e-mail dated

15 4/21/08.

16      MR. VELKEI:  Your Honor, on 655, we wanted to

17 leave the confidentiality on.

18      THE COURT:  I just put a question mark on it so

19 we'll just take it up.  But it's pretty recent.

20          So 656 is an e-mail dated 4/21/08.

21          (Department's Exhibit 656, PAC0330204

22           marked for identification)

23      THE COURT:  And what about 656?

24      MR. VELKEI:  I'm looking, your Honor.  Working my

25 way through it.
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 1      THE COURT:  Okay.

 2      MR. VELKEI:  Your Honor, I think it's the same

 3 issue.  It does appear very similar to 655.

 4      THE COURT:  All right.  I'll just put a question

 5 mark on it for now.

 6      MR. VELKEI:  Okay.

 7      THE WITNESS:  I'm ready.

 8      MR. STRUMWASSER:  Q.  Have you seen this document

 9 before?

10      A.  I have.

11      Q.  So at the bottom, the sequence starts with an

12 April 4 e-mail from Mr. Greenberg.  And just to put us

13 in context, we have in 655 your May 20 e-mail

14 transmitting a March 19th PowerPoint, right?  655, the

15 business end of 655 is dated March 19, right?

16      A.  Okay.  So, yes, 655 is March 19th.  I'm sorry.

17 I missed the beginning part of that question.

18      Q.  I'm just trying to put this in context here.

19      A.  All right.

20      Q.  So we had a March 19th document that I believe

21 you testified was the basis for the decision about the

22 upgrades on TriZetto, right?

23      A.  Yes.

24      Q.  And we now have an e-mail chain that

25 originates after that, starting April 4, with an e-mail
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 1 from Mr. Greenberg, right?

 2      MR. VELKEI:  "After that," meaning?

 3      MR. STRUMWASSER:  After March.

 4      MR. VELKEI:  Okay.

 5      THE WITNESS:  Yes.  The April 4th e-mail from

 6 Jason is talking about our capital planning for work

 7 packages.

 8      MR. STRUMWASSER:  Q.  For integration, right?

 9      A.  Yes.

10      Q.  And he says in his initial message at the

11 bottom of the second page that he wants to be clear

12 that the term "integration" is -- has many meanings and

13 that the recipients should not assume that their

14 projects are in the program budget that he is

15 preparing, right?

16      A.  Yes.  I read that as, "Let's make sure we're

17 all on the same page.  If you think I need to include

18 something, let's be clear that you and I have had that

19 conversation."

20      Q.  Right.  And this budget that he's doing is an

21 IT budget, right?

22      A.  It's a capital budget, yes.

23      Q.  Capital budget for IT, right?

24      A.  It's generally inclusive of IT, but it can

25 include other things well.
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 1      Q.  Mr. Greenberg is IT, right?

 2      A.  No, he's business.

 3      Q.  Oh.  He's business?

 4      A.  Yes.

 5      Q.  Then we have the second e-mail from him on

 6 April 8th that starts on the bottom of the first page,

 7 referring, in capital letters, to an urgent mandatory

 8 meeting, "PHS KTLO," that's Keep the Lights On, right?

 9      A.  Yes.

10      Q.  So this is the KTLO capital plan kick-off.

11 What was that?

12      A.  I had asked my team to show me 2009, '10 and

13 '11 capital plan as best we can understand it for the

14 region.

15      Q.  And he is expressing surprise with the

16 potential projection that RIMS would be shut down by

17 2011, right?

18      A.  Yes.  He's expressing surprise at the

19 definitiveness of a March 2011 date.  And that led to

20 additional conversations.

21      Q.  It was more than just the definitiveness.  He

22 is saying, "This is the first I have heard that RIMS

23 has 'to be shut down by 2011 which is when this

24 platform will reach the end of life and all vendor

25 support will cease.'"  That's his concern, right?



8430

 1      A.  That is what he's saying, yes.

 2      Q.  And he says in the top of the second page that

 3 the migration would have to be completed in 2010.  And

 4 he asks whether this includes run-off.  And he says

 5 that this has serious business implications which have

 6 not been fully contemplated and/or finalized, e.g.,

 7 capital planning/approval, market strategies for forced

 8 migration, et cetera.  Do you see that?

 9      A.  I do, yes.

10      Q.  He's concerned about more than just the

11 definitiveness of the date.  He's concerned about all

12 those other factors as well, right?

13      A.  Yes, he is.

14      Q.  And then we have yet a third e-mail from him,

15 in which he says that, among the challenges and

16 obstacles to getting off of RIMS by the end of 2011 --

17 "by 2011" he says, would be an insurance product

18 strategy that would require a forced migration and that

19 definitive timelines for that migration have not yet

20 been defined, right?

21      A.  Yes, that's what he says.

22      Q.  And that one of the things that has to be

23 taken into consideration is to the undertakings

24 expiration for California and run-off through February

25 of 2011, right?
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 1      A.  Yes.

 2      Q.  Now, the attachment is entitled "UnitedHealth

 3 Group IT QicLink Platform Support Issues."  And who is

 4 the author?

 5      A.  Lien Tsai.

 6      Q.  Who is?

 7      A.  She is an IT person.

 8      Q.  Let's look at 0208 if you, please.  The last

 9 bullet, "TriZetto has indicated that they would not

10 entertain extending the support of QicLink 3.10.07

11 beyond the next three years because the risks of

12 maintaining this old product on unsupported software

13 and platform are too high."  Do you see that?

14      A.  I do see that.

15      Q.  Do you agree that TriZetto threatened not to

16 continue support of this un-updated product?

17      A.  Obviously they did.  I can tell you that they

18 continue to support us, and the March 2011 has been

19 extended.

20      Q.  It's your testimony here that RIMS will

21 continue to be used past 2011, right?

22      A.  Yes, that's my expectation -- or past 2011?  I

23 don't know -- I don't know when in 2011.

24      Q.  So it may be into 2012, but you're not sure?

25      A.  The last date of service will be December
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 1 31st, 2010.  So it will depend.

 2          And United has a tool for processing claims,

 3 after the run-off of a platform is determined to be

 4 substantially over, to process claims that come in

 5 after the sunset of that platform.

 6      Q.  Do you know if there have been any documents

 7 to estimate the number of claims that will have to be

 8 run off and how long it will take?

 9      A.  I'm sure that there are documents, yes.

10      Q.  Were you aware of a plan by PacifiCare before

11 the United acquisition to spend approximately

12 $17 million to update its infrastructure?

13      MR. VELKEI:  Vague as to "infrastructure."

14      THE COURT:  I'll allow it.

15          If you know.

16      THE WITNESS:  Do you have any more information

17 than that?  Because there were lots of project names,

18 and that would help me correlate.

19      MR. STRUMWASSER:  Q.  Sure.  How about PHS

20 remediation project re-scoping?

21      A.  That doesn't trigger any memory.

22      MR. STRUMWASSER:  657, your Honor, "PHS

23 Remediation Project Re-scoping," April 4, 2007.

24          (Department's Exhibit 657 PAC0187431

25           marked for identification)
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 1      THE WITNESS:  I'm ready.

 2      MR. STRUMWASSER:  Q.  Do you recognize this

 3 document?

 4      A.  I don't.

 5      Q.  The metadata shows you as the custodian.

 6 Would you take a look at 7433, please?  This is the

 7 "Remediation Project Background."

 8          Directing your attention to the first bullet,

 9 "PHS planned to spend 17 million to refresh the

10 infrastructure in their data centers."  Does that

11 refresh your recollection as to a $17 million

12 infrastructure plan?

13      A.  Not really.

14      Q.  Okay.  That's a legitimate answer.

15          Do you recall their being a -- setting aside

16 the amount -- a pre-acquisition plan to refresh

17 infrastructure in the data centers?

18      A.  No.  I didn't do that work.  I wasn't involved

19 in capital.

20      Q.  Who was?

21      A.  Gregg Scott, the chief financial officer of

22 PacifiCare Health Systems, and Mike Henderson, his

23 chief of staff, managed the capital with our IT

24 leaders, which was Sharon Garrett and Gary, Ahwah.

25          (Reporter interruption)
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 1      THE WITNESS:  Garrett with two Rs and two Ts, and

 2 Ahwah, A-H-W-A-H.

 3      MR. STRUMWASSER:  Q.  Working backwards,

 4 Mr. Ahwah, where is he?

 5      A.  Physically?

 6      Q.  I don't know if he's in the living room or the

 7 dining room, but I mean, is he still at any of the

 8 PacifiCare entities?

 9      A.  No, he's not.

10      Q.  Do you know where he is employed?

11      A.  I don't.

12      Q.  And Gregg Scott?

13      A.  He's not an employee either.

14      Q.  How about the other two?

15      A.  Sharon Garrett, I don't know where she is

16 employed.  And Mike Henderson, he's retired.

17      Q.  So none of those four are still at PacifiCare

18 or United?

19      A.  No, they're not.

20      Q.  Recognizing the limitation, that you had

21 limited -- you were not involved in capital spending in

22 2006, the second bullet says the spending in 2006

23 focused on integrating PHS into UHG IT.  Is that

24 consistent with your understanding of what happened

25 in '06?
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 1      A.  It's one of the things that happened in '06.

 2      Q.  There's a reference here to an IBM contract,

 3 to achieve quickly maximum savings, 50 million in

 4 annual run rate through IBM in-sourcing.  Do you know

 5 what IBM in-sourcing was?

 6      A.  Well, PacifiCare had a contract with IBM for

 7 IT support.  And that contract was terminated, and the

 8 support became internal to UnitedHealth Group.

 9      Q.  So you understand "IBM in-sourcing" to be

10 getting rid of IBM?

11      A.  Yes.

12      Q.  There's a reference to "old, high risk,

13 non-standard equipment."  Do you know what that refers

14 to?

15      A.  I don't.

16      Q.  Now, the decision to take functions away from

17 IBM and in-source, that was a cost saving measure, not

18 a service quality measure, wasn't it?

19      A.  I don't know.  I'm sure it was both.

20      Q.  You're sure there were quality issues

21 associated with the IBM service?

22      A.  No.  Actually, I don't -- I don't know.

23      Q.  IBM had been PacifiCare's IT vendor for a long

24 time, right?

25      A.  I want to say from maybe 2002 time frame.
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 1      Q.  Would you agree that, as of 2005, PacifiCare

 2 was highly dependant on IBM for IT support?

 3      A.  I really don't know.

 4      Q.  Okay.  Back to 646, do you have that exhibit

 5 handy, the "Point Acquisition Technology Due Diligence

 6 Flash Report"?

 7      A.  646?

 8      Q.  646.

 9      A.  I do.

10      Q.  So on 6686, the third page of the document, we

11 have an "Issues" section.  And the third bullet

12 addresses IBM.  First thing it says is, "Point is very

13 dependant on IBM."  It says, "Quality is not an issue

14 with IBM, and obviously they are a big-time company who

15 can be relied upon to get the job done.  Simply put,

16 price is the issue."

17          Is that consistent with your understanding of

18 the decision to in-source IBM?

19      MR. VELKEI:  Objection, asked and answered.

20      THE COURT:  I'll allow it.

21      THE WITNESS:  I didn't participate in that

22 decision.  That's certainly what Page 686 says.  But I

23 don't have an opinion.  I didn't work in that arena.

24      MR. STRUMWASSER:  Q.  So let's go back now to 657,

25 the exhibit we marked just a moment ago.  And I'd like
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 1 to ask you to turn to Page 7434, which is a

 2 characterization of the current state of the PHS

 3 computing environment.

 4          There's a heading "Old/non-standard software."

 5 Do you see that?

 6      A.  I do.

 7      Q.  And NICE, ILIAD, RIMS and a bunch of others

 8 are identified, right?

 9      A.  Pretty much all PacifiCare assets are listed

10 here.

11      Q.  Right.  This is as of 2007 that RIMS was

12 considered to be a non-standard asset, right?

13      A.  Yes.

14      Q.  Do you have an understanding of what

15 "non-standard" means in this context?

16      A.  I don't.

17      Q.  Two pages down, 7436, "Options for PHS

18 Remediation in 2007," the first option is, "Limit 2007

19 to $7 million approved on 3/28 for 'break/fix,'" is

20 that right?

21      A.  That's what it says.

22      Q.  What does "break/fix" mean?

23      A.  I don't know.

24      Q.  That's not a term you're familiar with in your

25 work?
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 1      A.  No.

 2      Q.  Would you agree that, by 2007 and 2008, there

 3 was an understanding at United and PacifiCare that

 4 there would be no system development to RIMS under any

 5 circumstances?

 6      A.  I wouldn't agree with that at all, no.

 7      Q.  You don't remember hearing it said in 2008

 8 that any problems with RIMS would have to be resolved

 9 by manual interventions because system development was

10 not an option?

11      A.  I know we did system development in that time

12 frame.  So while somebody may have said that, we

13 definitely spent capital on RIMS.

14      Q.  Well, spending capital and system development

15 are two different things, right?

16      A.  No, they're not.  Right?  If it doesn't

17 enhance the life, it's SG&A.  If it enhances the life,

18 it's capital.  So I think they're synonyms.

19      Q.  Certain kinds of maintenance are going to

20 enhance the life, right?

21      A.  I don't think so.

22      Q.  Is an upgrade a capital expenditure?

23      A.  It is.

24      Q.  Do you consider that a development?

25      A.  I do.
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 1      MR. STRUMWASSER:  Okay.  658, your Honor.

 2      THE COURT:  Yes.

 3      MR. STRUMWASSER:  A September 15, '08 e-mail from

 4 Ms. Vonderhaar.

 5      THE COURT:  Thank you.

 6          658 is an e-mail dated September 15th, 2008.

 7          (Department's Exhibit 658, PAC0189195

 8           marked for identification)

 9      THE WITNESS:  I'm ready.

10      MR. STRUMWASSER:  Q.  Do you recognize this e-mail

11 chain?

12      A.  I do.

13      Q.  First page, your e-mail to Mr. Anthony, you

14 write that it appears that Ms. Vonderhaar and Mr. Smith

15 are requesting additional resources to continue to

16 increase DAR and decrease DPMO on RIMS, right?

17      A.  Yes.

18      Q.  In this context, what does "DAR" stand for?

19      A.  Dollar accuracy.

20      Q.  And "DPMO"?

21      A.  Defects per million opportunities.

22      Q.  And you say that this is important, but you

23 list several other higher priorities, right?

24      A.  In the context of assigning project management

25 resources, yes.
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 1      Q.  So you're saying you are prioritizing because

 2 there aren't enough resources for everything, right?

 3      A.  We have a routine conversation with this

 4 organization to talk about what projects are our A

 5 items.  And I'm always asked to force rank them, yes.

 6      Q.  Would you agree that there weren't enough

 7 resources even for important projects?

 8      A.  No, I'm not saying that at all.  I'm saying

 9 how we tackle these projects and which ones go first is

10 what we're prioritizing.

11      Q.  You're saying, "This is important, DAR and

12 DPMO, but here are higher priorities," right?

13      A.  And the ones that I list, the first two

14 actually have resources on them today.  So I'm saying

15 I'm not going to divert.

16      Q.  You say that you chose indemnification as a

17 higher priority because it is still causing havoc in

18 actuarial stability, legal disputes, employer group

19 renewals and claims inventory control.

20          Actuarial stability, is that an issue that

21 affected you when you were CFO?

22      A.  Yes.  The predictability of the healthcare

23 cost reserves actuarily was something that I continue

24 to be focused on.

25      Q.  It was adversely affected by problems you were
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 1 having with RIMS?

 2      A.  No.  Indemnified claims are HMO claims, mostly

 3 with Sutter.  So I'm making a reference to non-standard

 4 contract arrangement with Sutter on the HMO product.

 5      Q.  At the top, the e-mail from Ms. Vonderhaar to

 6 you and Mr. Anthony says, "We still have a long way to

 7 go around RIMS quality," right?

 8      A.  That's what it says, yes.

 9      Q.  That's PPO, right?

10      A.  PPO and ASO.

11      Q.  And Ms. Vonderhaar says her understanding is

12 the only options are manual intervention as there will

13 not be any system development.  Do you see that?

14      A.  I see that, yes.

15      Q.  Did you respond to Ms. Vonderhaar and say,

16 "Who told you there wasn't going to be any system

17 development?"

18      A.  I don't think so.  I don't know.

19      Q.  In 2005, did you believe that not maintaining

20 or upgrading PacifiCare's platform systems such as RIMS

21 could result in regulatory problems?

22      A.  Yes.

23      Q.  And also in operational disruptions?

24      A.  Yes.

25      Q.  Do you believe it was foreseeable before the
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 1 acquisition closed in December of 2005 that not

 2 adequately maintaining PacifiCare's claims platforms

 3 could result in regulatory or operational problems?

 4      A.  No, I don't think it's foreseeable.  We're

 5 merging two large organizations.  And what we choose to

 6 do and don't do after that would be very difficult to

 7 predict.

 8      MR. STRUMWASSER:  Let me have marked as 659 a PHS

 9 Form 10-Q dated September -- for the period ending

10 September 30, '05.

11      THE COURT:  659 is form 10-Q for the period ending

12 September 30, 2005.

13      MR. VELKEI:  Mr. Strumwasser, is there something

14 in particular you wanted her to pay attention to?

15      THE COURT:  It's a big document.

16      MR. STRUMWASSER:  It is a big document.  If I can,

17 let me just start questioning, and we'll stop and give

18 the witness an opportunity to look at the document at

19 that point if you want to.

20      THE COURT:  Okay.

21      MR. VELKEI:  Maybe just give her a minute or two

22 before the question gets started, and then --

23      THE COURT:  Sure.

24          (Department's Exhibit 659 marked

25           for identification)



8443

 1      MR. STRUMWASSER:  Q.  Let's just talk

 2 categorically for a second.  This is a quarterly report

 3 that's filed with the SEC, right?

 4      A.  Yes, it is.

 5      Q.  And PHS was required to file one in 2005,

 6 right?

 7      A.  Yes.

 8      Q.  PLHIC was not, right?

 9      A.  PLHIC is not a registrant with the Securities

10 and Exchange Commission.

11      Q.  Did you have any responsibilities with respect

12 to this filing in 2005?

13      A.  My SEC responsibilities ended in the fall of

14 2002.

15      Q.  So you filed things like this, but not this

16 one?

17      A.  In the past, yes.

18      Q.  Let's take a look at Page 85 of the document.

19      A.  Page 85?

20      Q.  Yes, lower left number.

21      A.  Oh, I see.

22      Q.  And I have questions about the discussion that

23 begins with the bold statement in the center of the

24 page, "The inability or failure to properly maintain

25 management information systems or any inability or
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 1 failure to successfully update or expand processing

 2 capability or develop new capabilities to meet our

 3 business needs could result in operational disruptions

 4 and other adverse consequences."

 5          And I'm going to ask you about that, but you

 6 should feel free to peruse the neighborhood here.

 7      A.  So is the question do I see it?

 8      Q.  No.  I'm just identifying what I'm going to

 9 question you about, so if you would like to take a

10 moment to look in this area, feel free.

11      A.  Okay.

12          I'm ready.

13      Q.  Now, the information systems that are being

14 discussed here include claims processing systems,

15 right?

16      A.  Yes.

17      Q.  And the last sentence lists potential problems

18 that could result if systems are not adequately

19 maintained, right?

20      A.  Yes.

21      Q.  And include regulatory problems?

22      A.  Yes.

23      Q.  Back in 2005, before the acquisition,

24 PacifiCare's support contract with RIMS, with TriZetto

25 and related software, they were current, right?
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 1      A.  I'm -- current?  What do you mean?

 2      Q.  There were contracts in place that were

 3 providing services to support RIMS, right?

 4      A.  I presume so.  I don't know.

 5      Q.  Do you know whether RIMS itself had the most

 6 recent update?

 7      A.  I don't know.

 8      Q.  Do you know whether PacifiCare was having any

 9 regulatory issues with regard to the payment of claims

10 in 2005?

11      MR. VELKEI:  In California or --

12      MR. STRUMWASSER:  Yes, in California.

13      THE WITNESS:  Well, you know, there's always some

14 kind of examination going on.  And we're, you know,

15 continually in some kind of audit.  So not that I

16 remember specifically, but I know that we had market

17 conduct exams in that time frame.

18      MR. STRUMWASSER:  Q.  Did you have any non-routine

19 market conduct exams during that period?

20      A.  I don't know.  Perhaps they weren't claims

21 oriented.  Perhaps they were one or the other areas

22 that regulators look at.  I don't remember.

23      Q.  But I'm asking specifically, whatever they

24 were about, do you recall there being any non-routine

25 market conduct exams by the Department of Insurance?
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 1      A.  I just don't know.

 2      Q.  All right.  You testified that before United

 3 acquired PacifiCare, it didn't have a fully insured

 4 presence in California, right?

 5      MR. VELKEI:  United?

 6      MR. STRUMWASSER:  Q.  United.

 7      A.  Right.

 8      Q.  And that United did not have a California

 9 infrastructure to manage fully insured products at that

10 time, right?

11      A.  Right.

12      Q.  Going back to January of 2006, right after the

13 acquisition closed, was there any immediate need in

14 your opinion to migrate PLHIC PPO business off of RIMS

15 and onto UNET?

16      A.  You know, I didn't -- I didn't think about it

17 in that time frame.  It wouldn't have been my job.

18      Q.  So you have no opinion?

19      A.  Well, no -- my -- well, there wouldn't have

20 been an immediate need.

21      MR. STRUMWASSER:  This is a good place, your

22 Honor.

23          (Whereupon, the luncheon recess was

24           taken at 11:56 o'clock a.m.)

25
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 1                     AFTERNOON SESSION

 2                         ---o0o---

 3          (Whereupon, the appearance of all

 4          parties having been duly noted for

 5          the record, the proceedings resumed

 6          at 1:35 o'clock p.m.)

 7      THE COURT:  All right.  We'll go on the record.

 8 We're going to discuss the motion.  And I think it's on

 9 Page 9 of Exhibit 645, there's a distilled request,

10 correct?

11      MR. STRUMWASSER:  Right, your Honor.

12      THE COURT:  And it leaves data for some dates.  So

13 6/24/2006 to 5/31/2007 is what you'd like to have

14 included.

15          Do I understand No. 2 is completely taken care

16 of?  You don't need anything?

17      MR. STRUMWASSER:  Yes, at least for the moment,

18 depending on questioning of the witness.

19      THE COURT:  And No. 3 is completion of response to

20 Request No. 1.  And Slide -- that's Slide 11.  Sorry.

21          And Slide 18 is the data on OTIS denied

22 claims, right?

23      MR. STRUMWASSER:  That's it.

24      THE COURT:  And that's it.

25          So did you want to respond to those?
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 1      MR. VELKEI:  I appreciate it, your Honor.

 2          Just in a nutshell, I mean, in the initial

 3 request -- and I looked back at it just before coming

 4 over here -- request for evidence regarding Exhibit

 5 5252, respondent has no objection to producing any of

 6 the evidence regarding 5252.

 7          What causes us concern is going beyond that or

 8 using it as a pretext to get other information that's

 9 not even reflected in an actual request.

10          I've taken the liberty of taking the chart on

11 Page 9 of the reply brief and just putting in some of

12 our edits.  And that may focus the Court a bit more in

13 terms of where we are.

14      THE COURT:  So I'm going mark that as 5267.

15          (Respondent's Exhibit 5267 marked

16           for identification)

17      MR. VELKEI:  So if we could go to Requests No. 2

18 and 3 because I think those will be a little easier.

19      THE COURT:  I thought Request No. 2 was taken care

20 of.

21      MR. VELKEI:  Yes.  I mean, I just had one -- if

22 you look here, there's a reference to draft

23 spreadsheets and reference materials.  I just made the

24 note that that's actually for, I believe, Request No.

25 3, so it's just in the wrong place.  But it sounds like
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 1 we're on the same wavelength in terms of no additional

 2 information being needed for 2.

 3      THE COURT:  Right.  That's what I just said.  So 2

 4 is taken care of.

 5      MR. VELKEI:  Yes.

 6      THE COURT:  3 only leaves Slide 11 and Slide 18,

 7 which, if I could find the document --

 8      MR. VELKEI:  Here's an extra copy, your Honor, if

 9 you'd like.

10          So I think there's only really two points.

11 And the first -- the reference to Slide 11, it states,

12 "Completion of response to Request No. 2."  I didn't

13 know what that meant, so I actually looked at the

14 Department's brief.

15          And with regard to Slide 11, it says, "The

16 adequacy of the data is addressed in the discussion of

17 Request No. 2 above."  In the discussion of Request

18 No. 2 above, it states that they have everything they

19 need at this point in time.  So --

20      MR. STRUMWASSER:  It says, "Subject to...."

21      MR. VELKEI:  "...further cross-examination."

22      MR. STRUMWASSER:  So it really should be a

23 reference to Slide No. 1 -- I mean, Request No. 1

24 rather.  I think we may have just misphrased it.

25      MR. VELKEI:  No, no, no.  So if you go to Page --
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 1      THE COURT:  Slide 11 is the slide that shows there

 2 were some erroneously counted claims, correct?

 3      MR. VELKEI:  Yes.

 4      MR. STRUMWASSER:  That's their position, right.

 5      THE COURT:  That's what you are trying to redo?

 6      MR. STRUMWASSER:  Yes, that's what we're trying to

 7 get to.

 8      THE COURT:  Okay.

 9      MR. VELKEI:  And we've produced all of the

10 underlying data to how we got there and spreadsheets

11 showing how we got those calculations.  And that's

12 actually duplicative of Request No. 2, which is, with

13 respect to Slide 11, "give us the back-up."  That's

14 where I got a little confused.

15          So I actually looked at the description in the

16 reply brief of Slide 11.  It's at Page 8 of the reply.

17      THE COURT:  So what do you think is missing?

18      MR. VELKEI:  I don't think anything is missing.

19      THE COURT:  I understand.

20          Mr. Strumwasser, what do you think is needed?

21      MR. STRUMWASSER:  What we need is the completion

22 of the Request No. 1.  Once we get Request No. 1, then

23 Request No. 3, Slide 11, will be taken care of.

24      THE COURT:  So Request No. 1, you feel that

25 there's 6/24/2006 to 5/31/2007 missing?
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 1      MR. STRUMWASSER:  Yes.  There are items missing

 2 there, and there are the two periods on either side.

 3      MR. VELKEI:  So it's actually 1/1/2006 through

 4 2/29/2009.  But that's focused on a lot of information

 5 that's not the subject of Slide 11.

 6          Slide 11 simply takes the Department's figure

 7 of 42,137 for the 2007 MCE period, and we took that

 8 data and showed why there were 13,000 errors.  So that

 9 has nothing to do with other periods.

10      THE COURT:  So how did you get the -- take the

11 material to get that there were 13,000 errors?

12      MR. VELKEI:  We just took the claims data that we

13 provided to the Department in context of the MCE and

14 actually provided again with more detail in the context

15 of the recent production to show exactly how we got

16 that number, how it was calculated, all of the data

17 that was used to get there.

18          Slide No. 1 -- or Request No. 1 has nothing to

19 do with that.

20      MR. STRUMWASSER:  Well, the claims that are

21 addressed in 11 are going to also be in the response

22 to 1.

23      MR. VELKEI:  There may be some overlap, but my

24 point is, with regard to --

25      THE COURT:  I'm focusing on Slide 11,
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 1 Mr. Strumwasser.  And the reason is because I'm not

 2 going to expand anything here.  I'm -- you know.

 3      MR. STRUMWASSER:  Well, your Honor --

 4      THE COURT:  I'm not going to comment on it more

 5 than that.  But I do believe that you have the right to

 6 be able to check this to see if it's correct or not.

 7 And they need to give you that material.

 8      MR. VELKEI:  And we have.

 9      THE COURT:  Now, I am not an expert.  And I can't

10 get in there and do it myself.  So I need you to -- I

11 need to make sure that you have what you need to check

12 this.

13      MR. VELKEI:  If I may, your Honor, in their brief

14 outside of the chart, they say they have enough.

15 That's why I was trying to direct the Court to Pages 6

16 and 7.  Request No. 2 deals with Slide 11.

17          In looking at their language, it specifically

18 says, "For the period from June 24, 2006," at the

19 bottom of 6, "to October 4, 2006, the adequacy of the

20 submission will have to await cross-examination.

21          "For the period October 5th, 2006 through May

22 31st, 2007, it appears that sufficient information has

23 been provided for the Department to evaluate the source

24 of the representations made in Slide 11 subject to

25 further cross-examination."
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 1          So we've provided it.

 2      THE COURT:  You want to go beyond that on some

 3 dates; is that correct?

 4      MR. STRUMWASSER:  That's correct.  And may I be

 5 heard on that question?

 6      THE COURT:  Sure, of course you can.

 7      MR. STRUMWASSER:  The only reason why the dates

 8 are what they are in the market conduct exam and in the

 9 report in the management conduct exam and in the

10 accusation, the original OSC, is because of

11 representations made by PacifiCare in the market

12 conduct exam about where the violations were,

13 representations we made that were not true.

14          Had we known the true facts in 2007, the OSC

15 would be different.

16          Now, I can make this simpler, your Honor.  I

17 believe we all understand that the Department has the

18 right to file a supplemental accusation that will

19 broaden the period and will open up discovery.  If

20 that's what your Honor wishes we do, we'll do that.

21      THE COURT:  I don't wish to you do anything one

22 way or the other.  I am not going to expand this

23 matter.  If you choose to do something like that,

24 Mr. Strumwasser, I also may choose to end this matter

25 here and now and put it over to some other time.
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 1          You have to -- at some point you have to stop.

 2 You really do.  At some point.  You can't keep

 3 expanding it based on whatever reasons.  It's got to

 4 stop.

 5          You have to do this -- if you want to do

 6 another -- I understand you're doing some other things

 7 even now as we speak.  If you want to do another case,

 8 you do another case.  This case is this case.  And I'm

 9 not going to allow it to get expanded any more.

10      MR. STRUMWASSER:  All right.  We're going to do

11 what we're going to do.  And you'll do what you'll do,

12 your Honor.  And just so we're clear on this --

13      THE COURT:  We're clear on this.  I want to make

14 sure that you have the documentation you need to check

15 this number.  You're entitled to that.  I want to make

16 sure.

17          If you can show me you don't have that, I'll

18 strike the testimony.  You know, I don't have any

19 problem striking the testimony.  If you can't check it,

20 I'll strike the testimony.

21          If you can check it, I'm not going to expand

22 it.

23      MR. STRUMWASSER:  Our position is that, subject to

24 further cross-examination, we have the data necessary

25 to verify Slide 11.  Our position on the question of
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 1 expanding, will I guess have to await your Honor's

 2 ruling on whatever we do subsequently.

 3      THE COURT:  Okay.  And then there's Slide 15,

 4 right?

 5      MR. VELKEI:  It's 18, your Honor.

 6      THE COURT:  18.

 7      MR. VELKEI:  It says, "Data on OTIS denied claims

 8 was not provided."  That's not part of Slide 18.  We

 9 only focused on RIMS.  We didn't do OTIS.  So that's

10 not part of the calculation.  That's why it wasn't

11 produced.

12      MR. STRUMWASSER:  But Slide 18 is a representation

13 made to show how cool they are about this topic.  There

14 are claims that they omitted from that that would

15 impeach the claim.

16      MR. VELKEI:  That goes to cross-examination.  It

17 very clearly says in Slide 18 this is Group RIMS,

18 processed and paid.

19      THE COURT:  Well, he's entitled to check if that's

20 a fair statement of the situation.  That's part of

21 cross-examination.

22      MR. VELKEI:  I agree, your Honor.

23      THE COURT:  Okay.

24      MR. VELKEI:  And just -- so all of the data in

25 connection with Slide 18, we've turned over.  So he
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 1 has -- he can see exactly how that calculation was

 2 wrong.

 3      THE COURT:  Okay.  And you believe that there's

 4 something else that would change it is what you're

 5 telling me?

 6      MR. STRUMWASSER:  Yes.  I believe that, if the

 7 timeliness of PLHIC's payments within 30 calendar days

 8 were to include the OTIS claims, that they would no

 9 longer be able to make the claims that are made on

10 Slide 18 and in her testimony.

11      THE COURT:  Can you remind me, which ones are the

12 OTIS claims?

13      MR. VELKEI:  Individual.

14      THE COURT:  Okay.  So I will take that as -- more

15 than an offer.  I'll take that as a prima facie matter

16 going forward.  And if you -- that that's a correct

17 statement because I can't check it.  Right?

18          I will say that you can argue that, and that's

19 a correct statement unless they provide you with

20 something that shows that it's not.  So I will put the

21 burden back on them to show that, if you add in the

22 individual claims, that this still stands.

23          Now, it doesn't mean -- what I don't have,

24 then, is I don't have qualitative material.  So if

25 they --
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 1      MR. STRUMWASSER:  Or quantitative.

 2      THE COURT:  Well, sort of qualitative, you know,

 3 is it two or one or 50?  So I don't know what that is.

 4 But I'm going to put it back on them.

 5      MR. VELKEI:  Okay, your Honor.

 6      THE COURT:  So I accept what you say that there is

 7 something missing; it isn't a complete picture.

 8          And because that's not a complete picture,

 9 it's up to you to make it complete.

10          Or I accept what you say.

11      MR. STRUMWASSER:  Your Honor, again, we're talking

12 about time here.  What I would regret is, if, on the

13 basis of that ruling, they come in and make another

14 representation at the top level, and we then ask for

15 the data, and it's not there.  I think the easiest way

16 to do this would be to get the data.

17      MR. VELKEI:  Can you give us two minutes, your

18 Honor, to just go off the record and confer?

19      THE COURT:  Yeah, sure.

20          (Recess taken)

21      MR. VELKEI:  Your Honor, we will produce the OTIS

22 denied claim data for the 2007 MCE period as requested

23 by the Department.  And we'll do that next week.

24      THE COURT:  So that just leaves the one issue that

25 you're not happy with me about.
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 1      MR. STRUMWASSER:  Yes, that's right.  So, your

 2 Honor, just so we're clear, we'll go ahead and do the

 3 amended.  But I would just like to point out that Slide

 4 23 makes representations about compliance with respect

 5 to the entire period up through 2008 --

 6      THE COURT:  Okay.

 7      MR. STRUMWASSER:  -- and beyond.

 8          And Slide 27 appears to be a calculation based

 9 on that larger period, although I'm not sure of that.

10 I think there's been plenty of opening of the door

11 here.

12      THE COURT:  Okay.  Well, you know, I feel the same

13 way about this.  If you, now, don't give him the

14 opportunity to check all of this, then I'll just strike

15 it.

16      MR. VELKEI:  Your Honor, I mean, respectfully,

17 Slide 23 is an arrow that goes through the MCE period

18 and continues.  If you want to take the arrow and end

19 it -- I mean, this is for purposes of penalty.  This is

20 not talking about claims adjudication, processing of

21 claims.

22      THE COURT:  Then I'm happy to say it ends at that

23 date, if that's your testimony.

24      MR. STRUMWASSER:  I don't think it's going to

25 matter much.
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 1          But I am as astounded to hear that this is

 2 only about penalty because, you know, their argument

 3 has been, "If I have a telephone number, there are no

 4 violations."

 5      THE COURT:  Okay.  Well, you know, I'm not going

 6 to rule on that at this time.

 7      MR. STRUMWASSER:  I understand, your Honor.

 8      THE COURT:  But I'm willing to just cut it off at

 9 '07.  I really don't want to expand this.  It doesn't

10 make any sense to me to expand it.  But I do believe

11 that Mr. Strumwasser has the right to be able to check

12 and see if it's true or not.

13      MR. VELKEI:  We've done that, your Honor.

14      THE COURT:  If you can't check this here, then

15 I'll just strike it.

16      MR. STRUMWASSER:  Let's be clear here.  It is

17 not -- I cannot check that.  But don't bother to strike

18 it.  We'll do the supplemental accusation and deal with

19 it that way.

20          But I just want to make it clear here, the

21 issue with respect to the broader period has nothing to

22 do with checking.  There are no representations.  All

23 it has to do with is, record evidence already suggests

24 that there are violations, and it's just putting a

25 number on it.  That's all this request is about.
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 1      THE COURT:  Okay.  Well, then put it in writing,

 2 and maybe I can figure it out because at this point --

 3 you know, it just seems like it's unreasonably

 4 expanding the issues in this matter.  And I'm not going

 5 to do that.

 6          Now, it may be my narrow misunderstanding.

 7 But if you show me in writing why you need to expand it

 8 and that makes sense, then we'll talk about it again.

 9          At this point all the other issues in this

10 request have been taken care of.  Correct?

11      MR. STRUMWASSER:  I guess so, your Honor.

12      THE COURT:  All right.

13      MR. STRUMWASSER:  And just so -- if your Honor

14 doesn't understand it, I understand the responsibility

15 for that lies with us.  And just to be tidy about it,

16 we'll do it in a supplemental accusation.

17          But my representation to your Honor is it will

18 not add an hour to this hearing.

19      MR. VELKEI:  And your Honor, obviously, I'm going

20 to save the arguments until if and when that actually

21 happens because we obviously disagree.

22      THE COURT:  Okay.  That's fine.  I feel we at

23 least got somewhere.  We're close.

24      MR. VELKEI:  Thank you, your Honor.

25      MR. STRUMWASSER:  We want to make sure the OTIS
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 1 data include both paid and denied and the denied claims

 2 data also for the MCLE [sic] period from RIMS.

 3      MR. VELKEI:  MCE period for 2007.

 4      MR. STRUMWASSER:  Yes.

 5      MR. VELKEI:  Listen, we can talk off line.

 6          What was paid and denied for OTIS during the

 7 2007 period.  Beyond that I can't make any further

 8 representations.

 9      MR. STRUMWASSER:  And not denied for the RIMS

10 data?

11      MR. VELKEI:  Now you have another request?

12      MR. STRUMWASSER:  It's in the request that was

13 filed.

14      MR. VELKEI:  That has nothing to do -- we did

15 produce --

16      THE COURT:  I thought we just looked at --

17      MR. VELKEI:  I thought everything was squared away

18 except for one.  And now you've got another --

19      THE COURT:  Let's go off the record.

20          (Discussion off the record)

21      THE COURT:  All right.  We'll go back on the

22 record.  We're going to resume.

23      CROSS-EXAMINATION BY MR. STRUMWASSER (Resumed)

24      MR. STRUMWASSER:  So we're going start with a

25 request for official notice of the relevant statutes on
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 1 all the products.  I don't know if you need to mark it.

 2 It's just a handy dandy thing for your Honor to --

 3      THE COURT:  I'll just take official notice of all

 4 rules, regulations, and statutes in this matter.

 5      MR. VELKEI:  No objection.

 6      THE COURT:  And that would include 10273.4.  I

 7 actually accepted your representation of that anyway.

 8      MS. ROSEN:  There should be two of them, Point 4

 9 and Point 6.

10      THE COURT:  Right.

11      MR. STRUMWASSER:  And so for our next in order, I

12 have a document dated March 23, '09.

13      THE COURT:  All right.  660 is a March 19th,

14 2009 -- right?  On the front?

15      MR. STRUMWASSER:  Yes, although the attachment is

16 March 25.

17      MS. ROSEN:  But the submission date is the one --

18      MR. STRUMWASSER:  Second page.

19      THE COURT:  All right.  There's a letter, March

20 25th, 2009, after the submission date of March 19th,

21 2009.  But the March 19th, 2009 submission date is on

22 the front cover.

23          (Department's Exhibit 660 marked

24           for identification)

25      MR. STRUMWASSER:  I will confess error on my part.
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 1 I thought this was a 2008 document.  It's a 2009

 2 document as it turns out.

 3          And we are which number?

 4      THE COURT:  It's 660.

 5      MR. VELKEI:  Your Honor, I'm just going to make a

 6 standing objection on lacks foundation with regard to

 7 this particular document.  Ms. Monk is going to be here

 8 next week, who is Ms. D'Ambrosio's supervisor.  And I

 9 think she's -- and the head of regulatory and better

10 able to answer questions with regard to these issues,

11 but --

12      THE COURT:  I'll allow it for now.

13      THE WITNESS:  I'm ready.

14      MR. STRUMWASSER:  Q.  Have you seen any of these

15 documents before?

16      A.  I haven't.

17      Q.  Do you recognize the letter dated March 25,

18 '09 as a notice of withdrawal of a product from the

19 market?

20      A.  I don't know if it's withdrawal or

21 discontinuance.  I think there's a difference, so it's

22 one of those.

23      Q.  So you see on Page 1, the first paragraph, an

24 expressed intention that the PLHIC policies would not

25 be renewed beginning with the January 1, 2010 renewals,
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 1 right?

 2      A.  I see that, yes.

 3      Q.  So that would mean that, if all of the PLHIC

 4 PPO policies are covered by this notice, that the last

 5 date of service for which a PLHIC policy would have

 6 coverage would be December 31, 2010?

 7      A.  No.  December 31st, 2009.

 8      Q.  Oh -- of course.  Yes, right, the day before

 9 2010.

10          Remember, Ms. Berkel, last week we marked some

11 annual statements from PacifiCare Life and Health?

12      A.  Yeah.  A couple weeks ago, wasn't it?

13      Q.  Oh, yes, it must have been a couple weeks ago.

14 Yes.  So we've extracted some data from them, and I

15 want to show you a chart using that data, ask that it

16 be marked as --

17      THE COURT:  661.

18          (Department's Exhibit 661 marked

19           for identification)

20      MR. STRUMWASSER:  Feel free to do whatever number

21 checking you wish, but I will just represent to you

22 that these numbers are what they purport to be, that

23 total premium income and total contract benefits for

24 accident and health have been extracted from the

25 five-year historical reports noted here.  And they are
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 1 entered with a scale on the left for premiums, contract

 2 benefits and that the after-tax gain from operations

 3 has been plotted as a line graph.  And its scale is on

 4 the right.

 5          Do you understand what this purports to be?

 6      A.  I do.

 7      Q.  I have a question for you.  What happened in

 8 2006?

 9      A.  PLHIC began selling two new federal products,

10 the Private Fee For Service and the Medicare Advantage

11 Prescription Drug Coverage Part D.

12      Q.  What happened in 2007?

13      MR. VELKEI:  You mean in terms of income, the

14 numbers reflected here?

15      MR. STRUMWASSER:  Q.  In the terms of premiums and

16 contract benefits?

17      A.  I can't remember, but one of the products

18 moved to a different legal company, and the other moved

19 in 1/1/2008.

20      Q.  Did you pick up more insured lives in 2006 or

21 just more coverage?

22      MR. VELKEI:  PLHIC?

23      MR. STRUMWASSER:  Of course.

24      THE WITNESS:  What product are we talking about?

25      MR. STRUMWASSER:  Q.  Whatever it is that's



8466

 1 reflected in the annual statement five-year historical

 2 line for total premium income.  Did that reflect new

 3 members, or did that just reflect additional premium

 4 for additional coverage?

 5      MR. VELKEI:  I object as vague.  Maybe if we could

 6 just get that statement from the witness, you can point

 7 her directly to the information you're asking about

 8 because I think it's hard for her to answer.

 9      THE COURT:  2006 is a big spike on both things.

10 And you testified that it was due to two new products.

11          And I think Mr. Strumwasser is asking whether

12 that was additional lives insured under those products

13 or if that just increased somebody's premium because

14 they added some particular --

15      MR. STRUMWASSER:  Exactly.

16      THE COURT:  And maybe both.

17      MR. VELKEI:  The only reason I raised it, your

18 Honor, is because Mr. Strumwasser said whatever it is

19 that's reflected in the annual statement five-year

20 historical line reported income.  So I'm assuming the

21 2009 document has it, there's a page that has this

22 information.  It just might be a little easier for the

23 witness.

24      MR. STRUMWASSER:  Look, the witness knows what's

25 in the annual statement.  She can decide whether she
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 1 needs it.

 2      THE WITNESS:  Can I try to answer that question?

 3          See, so the 2006 increase over 2005 is more

 4 covered lives in two new federal products.

 5      MR. STRUMWASSER:  Q.  Okay.  We're going to go

 6 back now, to more qualitative stuff.  And I want to

 7 call to your attention the testimony you gave us at an

 8 earlier session, that you had no significant concerns

 9 about integrating PacifiCare's PPO business into

10 United.  Do you recall that testimony?

11      A.  In general, yes.

12      Q.  And I asked you if, knowing what you know now,

13 if you thought back in -- your lack of concern

14 regarding the integration of PPO business in the summer

15 of '05 was a mistake.  Do you remember that question?

16      MR. VELKEI:  Do you have a page reference?

17      THE WITNESS:  In general, yes.

18      MR. STRUMWASSER:  Q.  Would you agree that,

19 following the acquisition, United had no long-term

20 strategy for PacifiCare operations, processes and

21 infrastructure?

22      A.  In what time frame?

23      Q.  2006, immediately following the acquisition,

24 first few months.

25      A.  Yeah, I would agree that in the first few
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 1 months we didn't have a long-term look.  We were

 2 meeting for the first time and trying to understand

 3 where we wanted to go.

 4      Q.  And did you ever hear it said in 2007 that you

 5 were still implementing operations, processes, and

 6 infrastructure using only short-term solutions for

 7 PLHIC?

 8      A.  For PLHIC?

 9      Q.  For PLHIC.

10      A.  Not that I recall, no.

11      Q.  Did you ever hear it said that, following the

12 acquisition, quality programs for PacifiCare were

13 inconsistent or missing entirely?

14      A.  Which part of quality?  Claims quality?  No.

15      Q.  Did you hear for any kind of quality?

16      A.  I'm sorry.  I don't know.

17      Q.  Did you ever hear it said that, following the

18 acquisition, PacifiCare lacked adequate training

19 programs?

20      A.  In what area?

21      Q.  In any area.

22      A.  Well, I know that I asked for more training on

23 contract loading.  So I would agree in that arena,

24 yeah.

25      Q.  Would you agree that, following the
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 1 acquisition, capabilities like call centers were

 2 significantly lacking?

 3      MR. VELKEI:  Lack of foundation.

 4      THE COURT:  If you know.

 5      THE WITNESS:  No, I don't -- I don't have that

 6 recollection.

 7      MR. STRUMWASSER:  662, your Honor?

 8      THE COURT:  Yes.  All right.  It's an e-mail with

 9 a top date of May 18th, 2007.

10          (Department's Exhibit 662, PAC0173216

11           marked for identification)

12      THE COURT:  Are you checking on confidentiality?

13      MR. VELKEI:  Yes, your Honor.

14      THE COURT:  All right.

15      MR. VELKEI:  Your Honor, I'd like to speak to my

16 client about this, if that's okay.

17      THE COURT:  Not a problem.

18      MR. VELKEI:  Okay.

19      THE WITNESS:  I'm ready.

20      MR. STRUMWASSER:  Q.  Do you recognize the e-mail,

21 Ms. Berkel?

22      A.  I do.

23      Q.  Do you recognize the attachment?

24      A.  I do.

25      Q.  What is a service recovery plan, just in
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 1 general, not necessarily with respect to this document

 2 specific?

 3      A.  It's a title given to a process improvement

 4 goal.

 5      Q.  Does "recovery" reflect concern that it's

 6 somehow broken or deficient?

 7      A.  Yes, it would.

 8      Q.  And in Mr. McMahon's cover e-mail, the

 9 May 5th cover e-mail, he says that there are two root

10 causes for these deficiencies, Uniprise overzealous

11 efficiency driving and claim accuracy, right?

12      A.  Can you point me?  I'm sorry.

13      Q.  Sure.  You see the block that has "James and

14 Dave" above it?

15      A.  Oh, I'm on the wrong page.  Okay.

16      Q.  The first sentence says, "I don't know if you

17 guys have seen the plan for PHS broker and employer

18 service from Black and Cronin, but it is...below with

19 my second set of comments" -- "directly below" --

20 "This has and will receive a lot of attention in Acme.

21 There are two root causes: Uniprise overzealous

22 efficiency driving and claim accuracy."  Do you see

23 that?

24      A.  I see it, yes.

25      Q.  And claim accuracy wasn't the problem.  It was
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 1 low claim accuracy, right?

 2      MR. VELKEI:  Calls for speculation.

 3      THE WITNESS:  I don't know.

 4      MR. STRUMWASSER:  Q.  Logically, claim accuracy,

 5 high claim accuracy, is not going to be a problem,

 6 right?

 7      A.  True.

 8      Q.  Then if we turn to the attachment, Page 3221,

 9 "Initial Observations," there is a bullet that says,

10 "Service challenges continue due to lack of

11 infrastructure and process consistency."  Do you see

12 that?

13      A.  I see it.  And it says infrastructure and

14 process consistency for employer and broker services.

15 And the entire PowerPoint is about employer and broker

16 services, which is an intake for our key brokers.

17      Q.  Okay.  And so when I see, for example, under

18 "Process" on that same page, a first bullet that talks

19 about, "Different internal partner TAT standards with

20 all TATs taking too long," are those broker TATs?

21      A.  The internal partners referred here are -- if

22 the broker is asking for an eligibility update, the

23 internal partner would be group services as an example.

24      Q.  When it says in the next bullet, "Lack of

25 defined process flows and P and Ps," that's processes
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 1 and procedures?

 2      A.  Policies and procedures.

 3      Q.  Policies and procedures -- "for issue

 4 resolution and escalations.  Process not designed from

 5 customer perspective."  So issues to be resolved for

 6 the customer did not have an adequate escalation path;

 7 is that right?

 8      A.  The customer being key brokers that weren't

 9 using Marty Singh's customer service number as a path

10 into the organization but using the broker services

11 unit as a path.

12      Q.  Earlier in this case, we have heard the word

13 "customer" used for employer groups or employers.  Is

14 that not the common parlance?

15      A.  Yes, it is.

16      Q.  And this is a -- this is a document that

17 pertains to both broker and employer services, right?

18      A.  Yes.  And they usually use their broker to

19 provide that, but yes, I would agree both.

20      Q.  And the one, two, three, four, fifth bullet

21 under that "Process," "Partner Management breakdowns

22 (like imaging, mailroom, no backup).  Operations are

23 silo based and no forums exist to manage service levels

24 collaboratively."

25          Is it your testimony that imaging and mailroom
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 1 are solely pertinent to broker concerns?

 2      A.  No.  I didn't say that.

 3      Q.  Would you agree that there have been claims

 4 issues that had as their cause imaging and mailroom

 5 issues?

 6      MR. VELKEI:  Vague as to time.

 7      MR. STRUMWASSER:  Q.  Any time.

 8      A.  Can you ask that again?

 9      Q.  Sure.  Would you agree that there have been

10 claim issues since the acquisition that trace their

11 roots to imaging problems and mailroom problems?

12      A.  There have been delays in claims related to

13 our transition to Lason.  So we can call that mailroom,

14 and we can call that imaging if you like.

15      Q.  And can we call that problems?

16      A.  There have been delays in claims processing

17 because of that transition, yes.

18      Q.  And, Ms. Berkel, those delays, they aren't

19 just -- the problem isn't just the ticking of the

20 clock.  There were consequences for members associated

21 with those delays, right?

22      A.  Consequences?

23      Q.  Sure.

24      A.  Could you give me an example?

25      Q.  Sure.  To the best of your knowledge, were any
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 1 claims ever erroneously processed because of mailroom

 2 or imaging problems?

 3      A.  Erroneously?

 4      Q.  Yeah.

 5      A.  Like it was the wrong payment?

 6      Q.  Like it was denied when it shouldn't have

 7 been.

 8      MR. VELKEI:  Are we focused on PLHIC claims?

 9      MR. STRUMWASSER:  We're talking PLHIC.

10      THE COURT:  Yes.

11      THE WITNESS:  You know, I don't have any direct

12 correlation of a specific list of things from the Lason

13 transition that translates into a list of claims that

14 were inappropriately denied.  I do think that we had

15 late processing.  But the fact that we transitioned

16 Lason, I don't know with certainty that claims were

17 inappropriately denied.

18      MR. STRUMWASSER:  Q.  Okay.  So I want to make

19 sure that we have your current state of knowledge and

20 understanding firmly in the record here.

21          Sitting here today, you don't know whether any

22 PLHIC claims were incorrectly denied because of imaging

23 and mailroom problems?

24      A.  And I'm really not trying to be cute, I'm not.

25 I am trying to be very sincere here.  Definitely the
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 1 transition to Lason delayed some documents at various

 2 periods of time.  It's possible that a certificate of

 3 credible [sic] coverage was received and a claim asked

 4 for a certificate of credible coverage again.  So, yes,

 5 it's possible that there are some.

 6      Q.  Are you aware of any witnesses that testified

 7 here who were claimants to whom that happened?

 8      A.  Yes, I am aware.  I don't think I was here

 9 that day.

10      Q.  So just so it's clear, with that refreshing of

11 your recollection, there were at least some claims that

12 were erroneously denied because of imaging or mailroom

13 problems, right?

14      A.  I'm not sure that that was the cause, but that

15 was the testimony as I understand it, yes.

16      Q.  In that same bullet, "Operations are silo

17 based," is it your testimony that that is a criticism

18 that is solely applicable to employer and broker

19 servicing?

20      A.  I think the comment is a broad comment.  It's

21 not unique -- it's not limited to broker/employer

22 services.

23      Q.  In the "Systems and Technology" on the right

24 side, second -- excuse me, the third bullet, "Divested

25 system dollars and resources due to PHS migration
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 1 timeline assumptions," those are timeline assumptions

 2 that include the assumptions regarding the migration of

 3 products off of -- products or claims off of RIMS, are

 4 they not?

 5      MR. VELKEI:  Objection, calls for speculation.

 6 The witness wasn't even -- I don't think she was copied

 7 on this document.  So to ask what was in the mind of

 8 the person who prepared this, it really seems a real

 9 stretch.  That she has some understanding based on

10 what's communicated to her about that, I understand

11 that's a fair question.  But to ask, "What did the

12 person who prepared this have in mind when they

13 referenced PHS migration timelines," is --

14      MR. STRUMWASSER:  I will give Mr. Velkei credit

15 for one thing.  She is not copied on this document.

16 She is the addressee.  And I will add that the metadata

17 indicates that this document's custodian

18 was Ms. Berkel.

19      THE COURT:  All right.  If you know.

20      THE WITNESS:  I read the bullet on that page, and

21 I don't know if that would include a RIMS to UNET

22 migration timeline or not.  It could.

23      MR. STRUMWASSER:  Q.  Are there any other PHS

24 migration timelines that, to your knowledge, were

25 impacting system and technology investments up to the
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 1 date of this document?

 2      A.  Is the question, am I aware of timelines other

 3 than the migration timeline?

 4      Q.  No, no.  Are you aware of anything other than

 5 the RIMS to UNET migration that, as of December 3, '07,

 6 involved divested dollars and resources?

 7      A.  Well, trying to remember all of the timelines

 8 we've looked at in the last day or two -- but those

 9 timelines are -- have a number of things in them

10 including Medicare HMO and commercial HMO.  They're

11 not -- and very few of them make any reference at all

12 to PLHIC.

13      Q.  You're talking specifically about migration

14 timelines are you?

15      A.  Well, whatever we're calling, you know, the

16 last 15 documents here that have timelines that talk

17 about these questions we've been discussing today.

18      Q.  Well, so is it fair to say, then, that it

19 would include migration of the PLHIC claims to UNET?

20      A.  It could, yes.

21      Q.  And under "Operations and Infrastructure" on

22 this page, on the left side, the first bullet, "Current

23 PHS operations, processes, and infrastructure were

24 implemented as short-term solutions," do you think that

25 that pertains to the payment of claims and the
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 1 processing of claims by PLHIC?

 2      A.  You know, I read that in the context of

 3 employer and broker services operations.  And what we

 4 did for employer and broker is implement it short-term

 5 because they would be on United platform, both HMO and

 6 whatever ultimately happened with PPO.

 7      Q.  But sitting here today, do you think this is

 8 also a fair criticism of PLHIC claims processing?

 9      A.  Well, no because there were 22 FTEs.  Those

10 positions were fully moved to Med Plans or San Antonio.

11 So there wasn't any change in the number of people

12 working on PLHIC claims -- or I should say RIMS claims.

13      Q.  You don't think, for example, that handling of

14 EPDE represented a short-term solution that created

15 problems?

16      A.  You know, there were issues with EPDE, yes.  I

17 guess I never thought of it as short-term.  So I

18 hesitated on that because I was anticipating that we

19 would be using RIMS for a while, so I didn't see it as

20 a one-year asset.

21      Q.  Is that your definition of "short-term," one

22 year?

23      A.  Usually, yeah.

24      Q.  At the top of this page, we have the five

25 bullets.  The third one, "Critical Assumption about
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 1 mitigation timeline" -- "migration" -- excuse me.

 2 "Critical Assumption about migration timeline was not

 3 correct."

 4          Do you know what the critical assumption was?

 5      A.  I read that as that NICE is going to be on

 6 United platform by July 1st, 2007.

 7      Q.  So you think this is only about migration of

 8 HMO?

 9      A.  Well, I'm just telling you my general thoughts

10 on these items.  When I remember what we were doing in

11 the employer and broker service units base, it was

12 about servicing our customers.  And our customers were

13 employer groups that purchased our Medicare retiree

14 product, our individual Medicare members, and our HMO

15 and PPO.  And that document is summarizing 99 issues in

16 this arena and trying to do it better.

17          And Dirk's e-mail on Page 2 refers to 400

18 issues in inventory.  And when you're talking about,

19 you know, 3.1 million members, I mean, it seems to me

20 that we're trying to do the very best we can for our

21 customers because that helps us retain them.  And we're

22 very much focused on process improvement, but this is

23 not the biggest deal.

24      Q.  Which was the quicker assumed migration, PLHIC

25 or RIMS -- excuse me -- PLHIC or HMO?
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 1      A.  I don't even -- I don't know.  I -- my

 2 recollection of '06 was that we weren't moving RIMS.

 3 Right?  Then you show me all these documents that I'd

 4 never seen before, and now you're saying -- we vetted

 5 it longer than I thought.  I don't know the timeline.

 6 All I was focused on is HMO moving 7/1/2007.

 7      Q.  Well, to translate this into your vernacular,

 8 going in in '06, early '06, PacifiCare and United

 9 assumed that there would be claims on RIMS -- let's do

10 it the other way.

11          They assumed that there would be claims on

12 NICE longer than on RIMS, right?

13      A.  Perhaps.

14      Q.  You don't recall one way or the other?

15      A.  I mean, I can look.

16      Q.  Okay.  So you don't have any present

17 recollection as to which timeline for migration was

18 shorter, PLHIC or -- RIMS or NICE?

19      A.  Really, no, I don't.

20      Q.  Okay.  The term "critical assumption," can you

21 identify a single critical assumption about the NICE

22 migration that was incorrect?

23      A.  As opposed to assumptions?

24      Q.  Yes.  It's a singular in the document.

25      A.  I don't know what the author is -- I don't
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 1 know.  I read it as July 1st, 2007, NICE migration to

 2 UNET.

 3      Q.  How about the overzealous efficiency on the

 4 part of Uniprise that Mr. McMahon is referring to in

 5 the cover memo?  Is that an HMO-specific issue?

 6      A.  No, I don't think so.

 7      Q.  Applies to RIMS?

 8      A.  It applies to operations in general.

 9      Q.  And Acme and Uniprise are basically the same

10 guys at a different time; is that right?

11      A.  Yes.

12      MR. VELKEI:  Your Honor, would a short break be

13 appropriate?

14      THE COURT:  Sure.

15          (Recess taken)

16      THE COURT:  All right.  We'll go back on the

17 record.

18      MR. STRUMWASSER:  Q.  Ms. Berkel, back on 662,

19 would you turn to 3222.  The figure on the left,

20 "Client Services Design," has a circle for service

21 experience and a series of functional areas that feed

22 into broker and employer services.  Do you see that?

23      A.  I do.

24      Q.  And claims is the first, right?  Provider

25 services is the third, right?  Is it fair to say that
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 1 that indicates that the topic of this document is the

 2 entirety of the client service experience, including

 3 the experience from claims?

 4      THE WITNESS:  Can you read me the question,

 5 please?

 6          (Record read)

 7      THE WITNESS:  It's fair to say that this document

 8 is focused on issue intake through the employer and

 9 broker services unit.  And that unit expects the claims

10 team to support the issue resolution.

11      MR. STRUMWASSER:  Q.  Isn't it true that during

12 this period, Ms. Berkel, the vast majority of the

13 problems that you were experiencing with broker and

14 employer services were claims problems?

15      MR. VELKEI:  Vague as to "period."  Are we talking

16 May of 2007?

17      MR. STRUMWASSER:  Of course.  That's the date of

18 the document.

19      MR. VELKEI:  Well, that's not a period.  It's a

20 particular date in time.

21      THE COURT:  Around May of 2007.

22      MR. VELKEI:  Thank you, your Honor.

23          Would you mind reading that question back for

24 Ms. Berkel?

25          (Record read)
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 1      THE WITNESS:  So Bates 173231, Page 13 of the

 2 PowerPoint, says that there were 914 claim issues for

 3 all of PacifiCare Health Systems in March of 2007.  And

 4 that's the 84 percent Dirk McMahon was referring to.

 5      MR. STRUMWASSER:  Q.  Right.  So just for

 6 everybody's benefit, you're talking about the -- Page

 7 3217, where Mr. McMahon says, "Claims are clearly the

 8 root of all evil.  84 percent of the issues are claim

 9 related," right?

10      A.  As explained in the document that he is

11 referring to.  He is specific -- and the 84 percent

12 does appear on 173231.

13      Q.  Right.  It's not your testimony that that's

14 HMO only, is it?

15      A.  It's PacifiCare Health Systems in total.

16      Q.  Yeah.  And in fact, on 3226, we see the

17 "Support Focus Areas" identified in the lower left as

18 "Across All Business Areas," right?  That's the scope

19 of this document, right?

20      A.  Yeah.  3226 is demonstrating the different

21 functions within the organization that interface with

22 the broker services unit.

23      MR. STRUMWASSER:  663, your Honor, "PHS/UHC

24 Integration and Strategies to Get on Track, Sue Berkel,

25 As of 9/10/07."
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 1      MR. VELKEI:  Do we have a better copy of this

 2 document?  The darker shade -- I just can't read it.

 3 I'm sure the witness has the same problem.

 4      MR. STRUMWASSER:  That's what I've got.

 5      THE COURT:  Oh, here.  So I got another copy.  I

 6 can read it.  Do you want to look at this one?  It's

 7 not easy.  Is that better?

 8      MR. VELKEI:  Not much, really.

 9          (Department's Exhibit 663, PAC0275018

10           marked for identification)

11      THE COURT:  The first one under the dark looks

12 like Steve Hantula.  Does that sound right?

13 H-A-N-T-U-L-A?

14          The second part says, "Demise of contract

15 support team leaving no one to look at group and

16 hospital contracts to make sure non-standard language

17 is being added.  Problems like unmanageable carve-outs,

18 (oncology for example), variance to standard service

19 area, 008 language, et cetera."

20      THE WITNESS:  I'm ready.

21      MR. STRUMWASSER:  Q.  Do you recognize this

22 document, Ms. Berkel?

23      A.  I do.

24      Q.  Was it written on or about September 10 of

25 '07?
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 1      A.  Probably, yes.

 2      Q.  Am I correct in inferring from the title that

 3 you believed at the time that integration was off

 4 track?

 5      A.  The items in this document were given to me by

 6 Dave Anderson.  And they are specific issues from his

 7 sales force and medical director teams that he wanted

 8 some help with.  And so I think he's saying, "The list

 9 that I'm providing to you, Sue, is what I need answers

10 to."

11      Q.  Ms. Berkel, I'm back to asking for an answer.

12 Am I correct in inferring from the title that you

13 believed that integration was off track at this time?

14      A.  No.

15      Q.  So you were using that title to humor

16 Mr. Anderson?

17      A.  This is his document to me, not my document to

18 him.

19      Q.  Oh.  So you're the addressee?

20      A.  Yes.

21      Q.  And Mr. Anderson is what?

22      A.  He at the time was the leader of the greater

23 Los Angeles sales team.

24      Q.  The fourth bullet in the first section,

25 "Departmental silos seem to be getting deeper.
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 1 Internal departments say 'that is not my job'?  How can

 2 we bridge these gaps?"

 3          Did you agree with Mr. Anderson in September

 4 of 2007 in those observations?

 5      A.  Well, in September 2007, I had been working

 6 exclusively on these kinds of issues since June 1st.

 7 And when I asked for better communication between

 8 departments and commitments to process improvements and

 9 all of that, I got it.  So for me, it was definitely

10 getting better.

11      Q.  I'm happy to let that stand as your

12 explanation for the yes or no answer, but I'd like the

13 yes or no answer.

14      A.  I'm sorry.

15      Q.  Do you need the question back?

16      A.  At September 10th, 2007, I don't agree that

17 silos are getting deeper.

18      Q.  Do you agree that departmental silos were a

19 problem on September 10, 2007?

20      A.  I agree that the organization at that time

21 could have done more to bridge lines of communications

22 between teams.

23      Q.  So that's a "yes," it was a problem?

24      A.  That's my definition of silo.

25      Q.  But is that your definition of "yes"?  That's
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 1 what I was really asking.

 2      A.  I think, yes, it's consistent with what I was

 3 saying in July of 2007.

 4      Q.  Which organization are you saying that of?

 5 You said "the organization."

 6      A.  Well, I think I just mean UnitedHealthcare.

 7      Q.  And under "Issues," let's take a look at Item

 8 No. 1 -- numbered 1.  Okay?  Just read it to yourself

 9 for a moment.

10      A.  Okay.

11      Q.  So he's complaining in the first sentence that

12 there has been a loss of ability to analyze member

13 complaints by reason, by the reason for the complaint,

14 right?

15      A.  Yes.

16      Q.  And then he -- jumping to the third paragraph,

17 "Additionally, the volume of member calls to Customer

18 Service categorized as 'complaints' dropped by more

19 than 50 percent when data from 2006 to 2007 are

20 compared for first quarter," and he gives the numbers

21 and second quarter, gives the numbers.

22      A.  Right.  And those are HMO statistics.

23      Q.  Would you agree that that is an example of a

24 metric that is giving a false impression of

25 satisfactory service level?
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 1      A.  I don't know if it's false or not.  The

 2 medical director appears to be concerned that it is an

 3 example, but I don't know.

 4      Q.  And on the second page, the last list of four

 5 items, the first one, "Lack of clear concise goals of

 6 integration; communication and feedback in department

 7 specific process [sic]" --

 8      THE COURT:  "Progress."

 9      MR. STRUMWASSER:  Q.  -- "progress" -- thank

10 you -- "on meeting or not meeting the goals in a

11 measurable fashion," do you see that?

12      A.  I see it.

13      Q.  Do you agree that those are correct criticisms

14 of the United organization at this point?

15      A.  I think it's a reasonable summary of where we

16 were in September 2007, given the change in direction

17 around our HMO migration.

18      MR. STRUMWASSER:  Your Honor, I can go to another

19 document, but I wonder whether this might be a good

20 time to give you a jump on the day.

21      THE COURT:  Sure.

22          See you at 9:00 o'clock tomorrow.

23          (Whereupon, the proceedings recessed

24           at 3:17 o'clock p.m.)

25
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 1 THURSDAY, JULY 8, 2010; 9:00 A.M. DEPARTMENT A; ELIHU

 2 HARRIS STATE BUILDING; 1515 CLAY STREET; RUTH ASTLE,

 3 ADMINISTRATIVE LAW JUDGE

 4                           -oOo-

 5          THE COURT:  This is on the record.  This is

 6 before the Insurance Commissioner of the State of

 7 California in the matter of PacifiCare Life and Health

 8 Insurance Company.  This is OAH Case Number 2009061395

 9 and Agency Case Number UPA 2007-00004.

10          Today's date is July 8th, 2010.  Counsel are

11 present.  Respondent is present in the person of Ms.

12 Higa, and we are continuing the examination of Ms.

13 Berkel.

14          MR. STRUMWASSER:  Your Honor, just a couple of

15 items of housekeeping before we do so.  We have prepared

16 the Third Supplemental Accusation, which I described

17 yesterday to just to get everything aligned on that.

18          I am serving counsel now and this is the

19 original, Your Honor, and a copy here.  And then we will

20 put it out in ordinary service out of our office in L.A.

21          THE COURT:  Whatever you need to respond is

22 fine.

23          MR. VELKEI:  Thank you, Your Honor.

24          THE COURT:  664 is what I am going to mark it

25 for the record.
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 1          (Exhibit 664 marked for Identification.)

 2          MR. STRUMWASSER:  I am serving but not filing a

 3 discovery request associated with this which consists of

 4 the request number one from the prior request.

 5          THE COURT:  Can I just attach it to this?

 6          MR. STRUMWASSER:  Certainly.

 7          With that, we are ready.

 8          THE COURT:  Go ahead.

 9                     CROSS-EXAMINATION

10 BY MR. STRUMWASSER:

11     Q.   Good mornings, Ms. Berkel.  I believe you have

12 a copy of 660 there, the notice about withdrawal or

13 discontinuance?

14     A.   Yes.

15     Q.   And you will recall that the document says that

16 PHLIC will begin the rolling notices beginning with the

17 January 1, 2110 renewals, right?

18     A.   Yes.

19     Q.   I asked you whether that meant that there would

20 continue to be new day claims through December of 2010.

21 You corrected me 2009.  I accepted your correction and I

22 believe at that precise moment we were both wrong.

23          If you are starting the rolling renewals with

24 January 1, 2010, then that means a December 1, 2009,

25 PHLIC coverage would be renewed with PHLIC, right?
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 1     A.   Potentially.  Yesterday you said assume

 2 everything is a 1/1, 2010 policy, so I answered with

 3 that predicate.  I would agree that did we are doing a

 4 rolling renewal.  The last group that does not renew is

 5 12/1, 2010, and the last day of service becomes November

 6 November 30th, 2010.

 7     Q.   I am going to hand you a copy of an exhibit

 8 that I know you are familiar with.  447 in evidence.

 9     A.   I am ready.

10     Q.   You recognize the document, right?

11     A.   I do.

12     Q.   You were here when we marked it for

13 identification, I believe?

14     A.   I think so, yes.

15     Q.   You did draft this?

16     A.   No.  This is an amalgamation of information

17 that I received from various people.

18     Q.   So you may recall there was a semi-humorous

19 discussion where everybody seemed to know who wrote this

20 but nobody was prepared to say the word.

21          So those of us who thought you were the author

22 were mistaken or only partially correct?

23     A.   The document says "lessons learned from various

24 individuals."  So people supplied me with their

25 perspective and I accumulated it.
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 1     Q.   Did you contribute anything of your own?

 2     A.   I don't think so.

 3     Q.   Can you tell us who the contributors were?

 4     A.   The finance perspective is Paul Toller.  He

 5 worked for me and he is the -- I guess I would say the

 6 lead accountant for the Pacific region.  I think his

 7 title is director.

 8          I think that the "lessons learned regulatory,"

 9 it was either Judy D'Ambrosi or Elizabeth Hays.  I can't

10 remember which one.

11     Q.   H-A-Y-E-S.

12     A.   Y-S, isn't it?

13     Q.   Who is that?

14     A.   She works on Nancy Monk's team.

15     Q.   Ms. Hays?

16     A.   They both work on Nancy Monk's team.

17     Q.   Are they both still there?

18     A.   Yes.

19     Q.   And Mr. Toler?

20     A.   Yes.

21     Q.   As you were putting stuff together did you

22 exercise any substantive or editorial control over the

23 document?

24     A.   You know, I remember I was having a

25 conversation with the CR finance people and I remember
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 1 it being pretty much a cut and paste.

 2     Q.   What is CR finance people?

 3     A.   Sierra is a health plan in Las Vegas, Nevada.

 4 And I was having a conversation with the Sierra finance

 5 team and this was the topic of our conversation.

 6     Q.   Did that conversation take place after this

 7 document was generated or before?

 8     A.   No, after.  The conversation was after this

 9 document was prepared.

10     Q.   So my original question was did you exercise

11 any editorial or substantive control, and your testimony

12 was that you just pretty much cut and pasted it, right?

13     A.   Yes.

14     Q.   Do you know whether Mr. Toller had anybody

15 contributing to his portion?

16     A.   I don't know.

17     Q.   How about Ms. D'Ambrosi and Ms. Hays?

18     A.   I don't know.

19     Q.   Directing your attention, if I may, to the

20 financial section, the first section, and to item number

21 one.  It calls for a thoughtful review of existing

22 processes down to a detail level prior to changing any

23 procedures or eliminating staff."

24          Do you see that?

25     A.   I do.
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 1     Q.   Do you agree that that is a good idea?

 2     A.   I do.

 3     Q.   Do you agree that that was something that was

 4 not done uniformly when PacificCare was merged into

 5 United?

 6     A.   I agree there were areas where a detailed

 7 review would have prevented errors from happening, yes.

 8     Q.   Do you agree that once a decision is made to

 9 transition a function that it was important to allow for

10 several months of pre- and post-transition to fully

11 learn and understand the functions to ensure minimal

12 risk of pertinent items falling through the cracks?

13     A.   Yes, I think that is a good idea.

14     Q.   Would you agree that in some respects that was

15 not done for the PacificCare integration?

16     A.   No, I wouldn't.

17     Q.   Item A, which purports to be an example of

18 those principles that were not observed during the PHS

19 transition, item A, "Detailed revenue and health care

20 cost analysis was not maintained."  And under that small

21 Roman numeral one, "Minimal legacy PHS accounting

22 reports were maintained by UHC staff, " and so on.

23          Is there anything in A and A sub 1 that you

24 think is incorrect?

25     A.   The context that is missing here is we are
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 1 talking about what happened when we were working very,

 2 very hard to be off the PacificCare financial general

 3 ledger and move to the United Health Group's financial

 4 ledger.  This implies that we didn't put it in place.

 5 Paul is basically saying we didn't have it the very

 6 first day and it would have been helpful to never have

 7 lost some of this detail.

 8     Q.   I am going to ask that the question be reread

 9 and I am going to suggest that we get off on a really

10 good foot by getting a yes or no or no answer first.

11          THE COURT:  Can you read it back.

12          (Question read.)

13          THE WITNESS:  The information in A and sub A is

14 correct.  In July of 2006 when we transitioned general

15 ledgers, we did lose detailed revenues and health care

16 cost analysis and then we put it back in place.

17 BY MR. STRUMWASSER:

18     Q.   Item B, "Cross-functional communication and

19 reporting processes were abandoned."  We have two subs

20 under that.  Sub 1, "Monthly communication and reporting

21 processes between planning, accounting and operation

22 staff were not maintained subsequent to the accounting

23 integration."

24          Is that the same phenomenon that you just

25 described?
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 1     A.   We had to rebuild who needed to have the

 2 conversations with Group Services, which is mentioned

 3 here.

 4     Q.   You don't see any errors in the balance of sub

 5 1, do you?

 6     A.   No.

 7     Q.   Sub 2, "Monthly close calls with Prescription

 8 Solutions were not maintained to understand the drivers

 9 of prescription drug costs."

10          Where are monthly close calls?

11          MR. VELKEI:  Objection; relevancy.

12          THE COURT:  What is the relevancy?

13          MR. STRUMWASSER:  I am trying to reconstruct

14 the integration methodology.  I don't even know what

15 they are, so I cannot vouch for their relevance, but I

16 do think -- let's just say I'd like to know what it is

17 to know whether I care about it.

18          THE WITNESS:  As we are closing the financial

19 statements, health care costs include prescription

20 drugs.  And we would meet with the pharmacy benefit

21 management company to know how many prescriptions were

22 filled, what the top drugs filled were, how many were at

23 mail service, where are we at rebate collection, so that

24 we can appropriately close the cost for prescription

25 drugs.
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 1 BY MR. STRUMWASSER

 2     Q.   So I just misread it.  It should be clothes

 3 close as in a homonym for attire, right?

 4          THE COURT:  Close, right, like a door closing?

 5          THE WITNESS:  Yes, like a door closing.

 6 BY MR. STRUMWASSER:

 7     Q.   Item C, "Insufficient understanding of

 8 financial results from a GAAP and regulated reporting

 9 perspective."  There are three items under that.  I

10 guess all I need to know is is there anything in letter

11 C and sub 1, 2 and 3 that is incorrect or that you

12 disagree with?

13     A.   Item C is correct.

14     Q.   Then on page 0889, Arabic numeral two, "Ensure

15 that complete end to end testing (including all touch

16 points) of new processes is performed prior to any

17 change being placed in production."  Then there is some

18 detail and examples after that.

19          Do you agree that item 2 is correct?

20     A.   It is a recommendation.  Item two is a

21 recommendation I agree with.

22     Q.   Do you agree that there were times when end to

23 end testing including all touch points were not

24 completed before change was being placed in production?

25     A.   Partially.  I would say partially because I
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 1 have never experienced an end-to-end task that

 2 absolutely identified everything.  It is very normal to

 3 find things after the fact.

 4     Q.   Would you then agree with the statement that

 5 thorough testing does not guarantee there are no errors,

 6 but failure to do testing ensures there will be more?

 7     A.   I can't agree with that statement because each

 8 circumstance is different.

 9     Q.   So it is not your view then that in all cases

10 there should be thorough and complete end to end testing

11 before putting a process in place?

12     A.   No, I said I agree with that recommendation.

13     Q.   Item 3, "Dedicate strong resources to the

14 integration for the integration effort that not only has

15 a solid understanding of UHG processes but that can also

16 'see the bigger picture'".

17          "Recognize that best practices will develop a

18 strategy for leveraging those best practices across UHG

19 instead of forcing the acquired company to take steps

20 backwards to conform to legacy processes."  Then there

21 is a parenthetical saying this will be important for the

22 Sierra business model.

23          This is also a recommendation, item three?

24     A.   It is a recommendation.  And I believe Paul is

25 specifically referring to the fact that the California
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 1 HMO model, we had to rebuild analysis for closing

 2 financial statements.  And Sierra is an even more

 3 complex HMO model.  So we were trying to make sure they

 4 understood that they were going to need the data to run

 5 their business, even though they would be closing on the

 6 books and context of a company that was PPO focussed.

 7     Q.   Because Sierra was both HMO and PPO?

 8     A.   But a staff model HMO which had a lot of

 9 different nuances which the organization -- United --

10 didn't have expertise in.

11     Q.   That is also not the model that PacificCare

12 had, right?

13     A.   Can you ask me that again, please.

14     Q.   PacificCare wasn't a staff model either, right?

15     A.   No.

16     Q.   Are you aware of any instances where best

17 practices and processes of PHLIC were not fully

18 understood by United or by the transition people,

19 integration people, and instead they forced the acquired

20 company PHLIC to take steps backwards to conform to

21 legacy processes?

22          MR. VELKEI:  Is this specific to PPO in PHLIC?

23          MR. STRUMWASSER:  I said PHLIC.

24          MR. VELKEI:  Objection; vague, overbroad.

25          THE COURT:  Overruled.
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 1          THE WITNESS:  You know, no.  We added new

 2 metrics.  We adopted a more robust quality program from

 3 a claims processing perspective.  No, nothing comes to

 4 mind in this arena.

 5 BY MR. STRUMWASSER:

 6     Q.   Legacy processes, that is the United processes,

 7 right, in this context?

 8     A.   Yeah, I guess it looks that way, yes.

 9     Q.   Item four, "Dedicate resources and capital to

10 maintain key personnel," and there is a discussion about

11 retention bonuses and other things, "Employ efforts to

12 assimilate the acquired company into UHG's culture

13 gradually."

14          I am not going to read the whole paragraph.

15 This is again a recommendation, right?

16     A.   It is.

17     Q.   And it has a sub A, "To ensure UHG personnel

18 involved during the training for all areas are people

19 who will perform the work on a daily basis," and a

20 staffing recommendation that I won't read.

21          Is there anything in 4 and 4 A that you

22 disagree with?

23     A.   I agree with this recommendation.

24     Q.   Sitting here today are you of the view that in

25 any instance at all there was a failure to dedicate
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 1 resources and capital to maintaining key personnel at

 2 PHLIC?

 3     A.   PHLIC doesn't have employees.

 4     Q.   Right.  So that is a no?  I gather that is what

 5 you are saying.

 6     A.   Laurie Wolfe, Lois Norket, Ellen Vonderhaar

 7 were here prior to the acquisition, and Lois and Ellen

 8 are still here four and a half years later.  So I would

 9 have to answer by functional area.  Claims comes to mind

10 and claims leadership is very, very consistent.

11     Q.   And independent of claims leadership, middle

12 management, day-to-day operations, do you see any basis

13 for saying that resources and capital to maintain key

14 personnel were not adequate in let's say 2006 or 2007 as

15 to -- let's take claims below the level of the people

16 you have described?

17     A.   I don't know those people or work with those

18 people.  I couldn't answer that question.  But my

19 concern about resources and maintaining personnel -- and

20 as I testified to earlier -- related to HMO knowledge.

21     Q.   Item five, "Ensure that all business and IT

22 processes have a clear and accountable owner that are

23 appropriately familiar and trained with the process and

24 the list of owners is revisited often to ensure that

25 turnover has not caused a gap."
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 1          Under that there is an "A".  "There were

 2 several 'orphaned' PHS IT and business process systems

 3 due to the transition, i.e. Oracle, IFS, cash

 4 management, superuser, Medical Payables and legacy PHS

 5 ASO."

 6          My question to you is, first of all, do you

 7 agree with the recommendation?

 8     A.   I do.

 9     Q.   Do you agree that there are several orphaned

10 PHS IT business process systems?

11     A.   I don't know.  I didn't live in this level of

12 detail.

13     Q.   I am going to ask you whether you see anything

14 in six that you disagree with?

15     A.   I agree with six.  It is describing things that

16 were done differently under United than they were for

17 PacificCare.

18     Q.   Do you agree, for example, in B that the

19 difference that they describe in B has resulted in a

20 significant internal control weakness for the

21 PacificCare California legal entity and possibly other

22 PHS entities as well, which are reported to regulators?

23     A.   An internal control which has been established

24 by income tax examiners.

25     Q.   Item seven, "Include knowledgeable individuals
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 1 from the acquired company in process transition

 2 decisions and implimentation details from the very

 3 beginning."

 4          Do you agree with that recommendation?

 5     A.   I do.

 6     Q.   And the balance of that item number seven?

 7     A.   I do.

 8     Q.   In your opinion did the failure to include

 9 knowledgeable individuals from the acquired company in

10 process transition decisions and implementation of

11 details from the very beginning contribute to any of the

12 errors that occurred with respect to PHLIC?

13     A.   Not many, no.

14     Q.   Do any come to mind?

15     A.   So I am trying to think through all of the

16 topics that we have been talking about here.  And I

17 don't see provider acknowledgment letters as being

18 related to this.  I don't see claims over 30 working

19 days being related to this.  I don't see the CareTrust

20 Network being related to this.

21     Q.   What about the discussions of RIMS transition

22 to UNET, do you think that is related to this?

23     A.   I don't know the people that did or didn't

24 participate in those discussions.

25     Q.   How about the LASON mailroom issues, do you
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 1 think they are related to the failure to include

 2 knowledgeable individuals of the acquired company in

 3 process transition decisions and implementation details?

 4     A.   Well, I am pretty sure John Murray worked on

 5 that and he was the knowledge holder from PacificCare.

 6     Q.   At what point do you understand him to have

 7 worked on it?  Let's me clarify that.  You understand

 8 that he was involved in the transition prior to the

 9 transition taking place?

10     A.   Well, I thought so, yes, but I'm not sure.

11 Mike Nakashoji was involved, and he was a legacy

12 PacificCare person, and he was definitely involved in

13 the Summer of 2006.

14     Q.   As far as you are concerned, United did an

15 adequate job of including legacy PacificCare

16 knowledgeable people in the transition from the Cypress

17 mailroom to the regional operation and to LASON?

18     A.   I didn't work in that arena in the Summer of

19 2006 and who is involved.  I believe that that

20 transition could have been more effective.  We had minor

21 issues in the grand scheme of the millions of documents

22 that flow into the organization in a month.

23     Q.   Next page, item 9, "Manage the

24 migration/integration from a total company perspective,"

25 and so on.
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 1          The second sentence, "Ensure that all parties

 2 are aware of touch points that cross segments and that

 3 the best decisions are made for UHG as whole."

 4          Then there is a recommendation A, or paragraph

 5 A, "the transition of PHS print operations to the Duncan

 6 print facility excluded key process owners in the

 7 planning process," and so on.

 8          And B, "system and server migrations impacted

 9 critical PHS systems simultaneously," and more after

10 that.

11          With respect to nine itself, before you get to

12 A, do you agree with that recommendation?

13     A.   I do.

14     Q.   Now with respect to A, is there anything in A

15 under nine that you believe is incorrect?

16     A.   A appears to be, correct.  I don't know what

17 key contact information required to escalate matters in

18 a timely manner.  I didn't work in that arena in 2007.

19     Q.   But I take it that you trusted Mr. Toler to

20 pass it on?

21     A.   I actually think that this came fron Pauline

22 Hays, who was our medical sales person.

23     Q.   Same question, you trusted her sufficiently to

24 pass this paragraph along?

25     A.   I did.
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 1     Q.   Sub section d, paragraph d, "System and server

 2 migrations impacted critical PHS systems

 3 simultaneously."

 4          Go ahead and read to you yourself this

 5 paragraph d and tell me if there is anything there that

 6 you disagree with.

 7     A.   I agree that the Oracle financial systems

 8 experienced several disruptions.  I agree with this

 9 paragraph which relates to the general ledger.

10     Q.   There is nothing in this paragraph that you

11 disagree with, right?

12     A.   True.

13     Q.   Paragraph 10, "Consider the impact on the

14 regulatory environment/issues, provider/plan

15 relationships and community/plan relationships before

16 making decisions and implementing generic policies and

17 procedures."

18          Anything you disagree with about that

19 recommendation?

20     A.   No.

21     Q.   Eleven, "Include accounting staff responsible

22 for regulatory files and legal company financial

23 statements in all applicable purchase accounting

24 issues."

25          I take it you agree with that recommendation?
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 1     A.   I do.

 2     Q.   Is this a Toler paragraph?

 3     A.   It is.

 4     Q.   Do you know what incident or incidents he is

 5 referring to here?

 6     A.   He is referring to statutory accounting entries

 7 that were complex in the purchase accounting of United

 8 and PacificCare that required additional level of effort

 9 in the 2006 filing that caused filings to be made at the

10 very last minute.

11     Q.   2006 filings, you mean the ones that are filed

12 in the beginning of 2007?

13     A.   Sometime in 2007.  Each state is different.

14     Q.   But but by 2006, you mean the filings covering

15 the 2006 period?

16     A.   The audited year December 31st, 2006.

17     Q.   Turning to 0893, we are in the regulatory

18 perspective section.  The first lesson learned in

19 paragraph one, "Maintain systems and people with

20 knowledge of those systems that allow current and future

21 expected compliance reporting for operational regulatory

22 and financial information."

23          Is there anything in this paragraph one with

24 which you disagree?

25     A.   I agree with this recommendation.
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 1     Q.   That gets us part of the way there.  Is there

 2 anything in this paragraph that you disagree with?

 3     A.   You know, I am not a regulatory expert.  This

 4 isn't my arena.  I was just trying to open up the lines

 5 of communications with Sierra.

 6     Q.   This is the regulatory perspective, but it

 7 talks about operational regulatory and financial

 8 information.  So you are not only financial, but you are

 9 by June of 2007 also operational, right?

10     A.   Days.

11     Q.   We have the benefit of your contributions to

12 the body of work in evidence here.  If you want to say

13 you have no opinion about this or there are things in

14 this paragraph that you don't know about, that is fine.

15 But I would like to know if there is anything in this

16 paragraph that you disagree with?

17     A.   No, there isn't.

18     Q.   Paragraph two, "Maintain not just regulatory

19 compliance staff for ongoing work, historical

20 information, but also those key network medical

21 management operational financial, et cetera, teams that

22 are, 'critical players,'" and so on.

23          I take it you disagree with this

24 recommendation?

25     A.   I do.
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 1     Q.   Sitting here today do you know of any instances

 2 in which key network medical management operational

 3 financial, et cetera, team members who were critical

 4 players in ongoing compliance activities were not

 5 maintained as to PHLIC?

 6     A.   No.  So we still have -- the contract

 7 negotiation team is the same.  Dr. Ho.  Many of the

 8 medical staff, Dr. Ken Agawa (phonetic spelling), are

 9 still here.  The accounting team, Paul Toler and his

10 team has been very, very table.  Ellen, Lois, and for

11 many years Raynee Andrews and Laurie Wolfe were here for

12 claims operations.

13     Q.   How about the folks who run the mailroom?  I

14 don't mean just the guy who pushes the cart, but the

15 entire mailroom infrastructure in see Cyprus?

16     A.   That did change.  I don't think of them as

17 PHLIC.

18     Q.   That's an interesting point.   So we shouldn't

19 just talk about PHLIC here when we are talking about the

20 people who are involved in the incidents that we are

21 discussing here because they weren't by definition PHLIC

22 employees, they were typically PHS employees?

23     A.   Right.  And the mailroom functions, less than

24 3 percent of it is going to relate to PHLIC.

25     Q.   Understand that.  The point is that the folks
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 1 who had to carry out the mailroom function were PHS

 2 employees, right?

 3     A.   I think they might have been IBM employees.

 4     Q.   Either PHS employees or people who had --

 5 vendors who had contracts with PHS, right?

 6     A.   That would be right.

 7     Q.   Those folks were gone almost immediately,

 8 right?

 9     A.   In the Summer of 2006, so not immediately.

10     Q.   Let's jump to item six on 0893.  "The critical

11 lesson to be learned is that preserving regulatory staff

12 is not enough to ensure ongoing compliance.  It is also

13 necessary to prepare finanacial and operations team

14 members that are associated with ongoing data

15 management, reporting, et cetera, to allow appropriate

16 internal monitoring and be able to respond to regulators

17 over time."

18          To the extent that this is a recommendation,

19 can I correctly assume that you agree with it?

20     A.   I do.

21     Q.   And do you agree that it is a critical lesson

22 to be learned from the PHS integration, at least from a

23 regulatory perspective?

24     A.   I don't know what context this was written in.

25 I do think that we struggle answering questions three,
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 1 four, five years out with or without an acquisition

 2 because personnel change, they move employment, they

 3 move jobs within the company.  So sometimes answering

 4 something historical is challenging.

 5     Q.   Item seven, "Also needed to establish early on

 6 an escalated resolution process for customer and

 7 provider issues," and so on.

 8          Then the second sentence, "This is necessary

 9 where a 'legacy' system environment exists that is not

10 on UNET and not well understood by centralized staff."

11          Do you see that?

12     A.   I do.

13     Q.   Do you agree with the recommendation comprised

14 in the first paragraph?

15     A.   In general, as best as I understand it.

16     Q.   With respect to the second sentence, do you

17 agree that there were legacy system environments that

18 were not on UNET and not well understood by centralized

19 staff?

20     A.   I think this is is referring to centralized

21 regulatory staff, so I wouldn't know.

22     Q.   During the 2007 Market Conduct Exam, you were

23 the executive who was exercising overall supervision of

24 the folks who were responding to CDI's request in that

25 exam, right?
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 1     A.   I guess.

 2     Q.   Is that a hard question?

 3     A.   Well, you know I think each functional

 4 department that responded had supervisors.  And my role

 5 that I took in June of 2007 was to continue to plan for

 6 the NICE migration to UNET, assist in the regulatory

 7 environment that we were under in the Summer of 2007.

 8 But I didn't have any operational team members that

 9 reported to me directly.

10     Q.   So what would be appropriate to infer from the

11 fact that you were the one who signed the December 7,

12 2007 letters responding to the draft report?

13     A.   I signed those four letters because I was the

14 final author of them.

15     Q.   What is the process within PacificCare for

16 designating who is in charge of a major regulatory

17 response?

18     A.   Well, I can tell you that that summer because

19 of the complexity of having four reports, 30 calendar

20 days, and the variety of issues and our prior, I don't

21 know, just days prior response to the Department of

22 Managed Health Care, where I was helping coordinate

23 across different departmebts of the organization that it

24 seemed logical that Jane Kanas (phonetic spelling) and I

25 would be the leaders in preparing those responses
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 1 because we were going to be the leaders of monitoring

 2 the corrective actions.

 3     Q.   Is there a recognized procedure within United

 4 or PacificCare for designating the leader of a project

 5 like that?

 6     A.   You know, I don't know.  I know there have been

 7 a number of other examinations, and I have not been the

 8 respondent on those.

 9     Q.   I just want to make sure we are clear on this,

10 as far as you know, there is no process either in United

11 or PacificCare for the designation of a leader for a

12 major regulatory response like this in writing, for

13 example?

14          MR. VELKEI:  Objection.  Misstates the

15 witness's  testimony.

16          THE COURT:  Overruled.

17          THE WITNESS:  I don't know.

18          MR. STRUMWASSER:  Your Honor, I would like to

19 distribute a copy of 288.

20 BY MR. STRUMWASSER:

21     Q.   Do you recognize this document?

22     A.   I do.

23     Q.   Do you recall the meeting that you were listed

24 as the participant of?

25     A.   I do.
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 1     Q.   And if you would turn please to the last page,

 2 5466 -- actually, let's go back one further back, 465.

 3 That is the beginning of your feedback to these

 4 materials, right?

 5     A.   It is.

 6     Q.   So these were done in advance of the meeting?

 7     A.   Yes.

 8     Q.   So specifically in respect to 5465, is there

 9 anything on 5465 that you don't think you got right at

10 the time?

11          MR. VELKEI:  Objection; vague.  I think the

12 examiner is referring to the responses below these

13 numeric points, but I am going to interpose an objection

14 of vague.

15          THE COURT:  Is that correct?

16          MR. STRUMWASSER:  Yes.  I appreciate the

17 clarification.

18          THE WITNESS:  So I agree with what I wrote on

19 page 11 and the context of my integration comment in

20 number one is talking about where we are headed with our

21 HMO product.

22 BY MR. STRUMWASSER:

23     Q.   And so you don't disagree with the item one

24 above above the bullet, but you think it is only

25 applicable to HMO; is that right?
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 1     A.   Much of the document here is talking about HMO.

 2 And I am meeting with our medical management team and

 3 that medical management team exists because of the HMO

 4 product.

 5     Q.   Ms. Berkel, do you believe that with respect to

 6 the operations that pertained to PHLIC and the

 7 management of those operations, there was a lack of

 8 clear, concise goals of integration and lack of

 9 communication and feedback in Department-specific

10 progress on meeting or not meeting the goals in a

11 measurable fashion?

12          MR. VELKEI:  Your Honor, this is where my

13 confusion lies.  It looks like there is a subject

14 matter, "Lack of clear and concise goals," and then a

15 response from Ms. Berkel below with a bullet point of

16 here is our response to that issue.  My point is her

17 response appears to the bullet point not the number.

18          THE WITNESS:  That's true.

19          MR. VELKEI:  So when he is saying do you agree

20 with the question, that wasn't what she prepared, as I

21 understand this document.

22          THE COURT:  He can ask if she agrees with it or

23 not, she can disagree with it or have no opinion.  I'll

24 allow it.

25
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 1 BY MR. STRUMWASSER:

 2     Q.   Just read to yourself item one above the

 3 bullet.  Do you agree with item one as it applies to any

 4 aspect or effect on PHLIC operations?

 5     A.   No.  In September of 2007, no.

 6     Q.   But earlier?

 7     A.   No.  I never expected PHLIC to migrate to a

 8 United platform.

 9     Q.   Broader than just the question of migration to

10 being on a platform, do you think there was a lack of

11 clear, concise goals on integration generally?

12     A.   No, I don't.

13     Q.   Specifically with respect to migration to the

14 United platform from RIMS, do you think there was a lack

15 of clear, concise goals with respect to the integration

16 of PHLIC claim processing?

17     A.   No.  What I remember is we centralized RIMS

18 claims processing.  We had strategy discussions about

19 whether or not PHLIC products would be on United

20 platform.  But I think the things that we decided to do,

21 measure new metrics, implement quality, all of those

22 things had goals.

23     Q.   Ms. Berkel, at one point you testified here

24 that you thought that the migration of PHLIC claims from

25 RIMS to UNET was decided against in January of  '06 at
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 1 Newport Beach meeting; is that correct?

 2     A.   That's what I thought.  But again, I didn't

 3 participate in any of that in 2006.

 4     Q.   That was your impression, right?

 5     A.   Four and a half years trying to remember back

 6 when I thought that.

 7     Q.   Then you testified that there was a meeting in

 8 Connecticut a month later?

 9     A.   No.  In February of 2007 I attended a meeting

10 where we predominantly discussed HMO and we did revisit

11 RIMS and it wasn't a discussion of PHLIC.

12     Q.   Is it fair to say that you were unaware of the

13 existence of business requirements for the migration

14 from RIMS to UNET having been generated until I showed

15 them to you?

16     A.   I don't consider them to be the same as the

17 business requirements that I was testifying to.  That is

18 a planning document.

19     Q.   So as to the evidence we reviewed here this

20 week about the plans that were going on, however we wish

21 to characterize them to move from RIMS to UNET, is it

22 your testimony that communication of the United goal for

23 that process was sufficient?

24     A.   I think the communication followed the normal

25 expectation, as you are doing these planning steps, yes.
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 1     Q.   Was it sufficient?

 2          MR. VELKEI:  Vague as to what purpose.

 3          THE WITNESS:  I am struggling with how you

 4 define sufficient when you are taking a very complex

 5 process, gathering information, having conversations and

 6 making business decisions.  I think the times and things

 7 that were communicated at that would be typical in any

 8 process that kind of discussion.

 9 BY MR. STRUMWASSER:

10     Q.   There were at least three possibilities at the

11 time of the acquisition closure.  You could have

12 continued to write business on PHLIC paper and process

13 on RIMS in definitely.  That that is one possibility,

14 right?

15     A.   Right.

16     Q.   You could have continued to write business on

17 PHLIC paper and migrate the processing of claims on

18 those policies to UNET, that was a logical possibility,

19 right?

20     A.   Yes.

21     Q.   Or you could quickly abandon the PHLIC products

22 and move the business lock, stock and mandolin to United

23 paper, right?

24     A.   I disagree that you could do that quickly.

25     Q.   You could put that process in motion through a
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 1 notice quickly, right?

 2     A.   The notice process is not quick.  Especially in

 3 the context of RIMS.  Multiple legal companies, multiple

 4 regulators.  Nothing about that process would be quick.

 5     Q.   I only asked about putting that process in

 6 motion.  You could put that in process in motion

 7 quickly, right?

 8     A.   In all of the conversations I have had about

 9 product potentials, nothing has been quick.

10     Q.   I am trying to establish the logical

11 possibilities at the time of closure.  Keep operating

12 PHLIC as was; keep writing business  on PHLIC paper but

13 process it on the United Platform; or move the business

14 onto United paper.  Those are three distinct

15 possibilities, right?

16     A.   Yes.

17     Q.   And do you believe that the decision on which

18 of those was PacificCare/United's chosen option was

19 clearly and concisely communicated to all relevant

20 people in the two organizations?

21          MR. VELKEI:  Vague as to time.

22 BY MR. STRUMWASSER:

23     Q.   At any time.

24     A.   I recall a Fall of 2006 document that says we

25 are revisiting absolutely every strategy we have around
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 1 migration.  So I don't think it is unreasonable that the

 2 organization is trying to figure out what is going on in

 3 the first six to nine months of operation.

 4     Q.   I need an answer to the question of whether or

 5 not you believe the decision that PHLIC's chosen -- the

 6 chosen policy for PHLIC among those alternatives was

 7 clearly and concisely communicated to all the relevant

 8 people at any time?

 9     A.   I think that you communicated --

10     Q.   I really need a yes or no first.

11     A.   Yes.

12          MR. VELKEI:  Can we take a break at this point?

13          THE COURT:  Yes.

14          MR. STRUMWASSER:  That's fine.  I generally

15 don't like to take a break in the middle of a document.

16          THE COURT:  We need a break.

17          (Recess.)

18          THE COURT:  We are still on 288.

19 BY MR. STRUMWASSER

20     Q.   Let's go to the last page of 288, 5466.  We

21 have one bullet there under cultural questions.  I take

22 it that the bullet is yours and it is responding to that

23 point number one, which is somebody else's, right?

24     A.   Yes.

25     Q.   Do you know whose?
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 1     A.   That question came from Dave Anderson's greater

 2 Los Angeles team, which would include people in this

 3 meeting.

 4     Q.   So the cultural question is, "The departmental

 5 silos seem to be getting deeper.  Internal departments

 6 say, 'that is not my job' ?  How can we bridge these

 7 gaps?"

 8          That's your response in the bullet, right?

 9     A.   Yes.

10     Q.   "I completely agree that the culture of our

11 organization is 'I am accountable for X and only X.'"

12 You go on to say more things about that.

13          Is that stuff in the bullet still your opinion

14 today?

15     A.   No.

16     Q.   That actually was an ambiguous question.

17          Was the stuff in your bullet still your opinion

18 of what things were like in September of  '07?

19     A.   Yes.  In September of  '07 was still trying to

20 help people understand that even if their job isn't

21 related to a need, that they should do everything they

22 can to address that need.

23     Q.   With respect to the point that you are

24 responding to, this number one, do you agree with the

25 statement in number one as of September 27, 2007?
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 1     A.   No, I disagree.

 2     Q.   What part do you disagree with?

 3     A.   So beginning in the first quarter of 2007 I was

 4 taking an increasing role in these kinds of things and

 5 helping people connect the dots.  So by December of

 6 2007, I was seeing a lot more communication going on and

 7 people helping each other with the issues we had.

 8     Q.   So you completely agree that the culture of the

 9 organization as of September 27, 2007 was I am

10 accountable for X and only X, right?

11     A.   That's what I wrote at the time, yes.

12     Q.   Do you agree that that was correct at the time?

13     A.   That was my perspective.

14     Q.   That was your?

15     A.   Perspective.

16     Q.   But you felt that the departmental siloing was

17 getting deeper?

18     A.   Right, because now that I had been had working

19 exclusively on this for four months, I had been

20 exclusively devoted to this types of issues, had no

21 significant -- had some but not the same level of

22 financial responsibilities and a lot of progress had

23 been made.  And I started measuring that progress from

24 around February of 2007 forward.

25     Q.   And would you say, "We have to ensure that we
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 1 are not falling into this culture," the "we" in that

 2 sentence is legacy PacificCare people?

 3     A.   The people in this meeting.

 4     Q.   Some of these were legacy United people, right?

 5     A.   I don't know.  Some of them, yes, on the

 6 responses.

 7     Q.   I'm sorry?

 8     A.   Of the responses.  I don't know on the medical

 9 management.  Most of those names are familiar to me as

10 PacificCare employees.

11     Q.   Do you have 663 there?

12     A.   I do.

13     Q.   We talked about this earlier.  This is about

14 two weeks before 288, right?

15     A.   Yes, about.

16     Q.   So the second page we have a list of four

17 points.  And the first one is "Lack of clear, concise

18 goals of integration, communication and feedback in

19 department-specific process on meeting or not meeting

20 the goals in a measurable fashion."

21          Am I correct that it was your opinion as of

22 September 10, 2007, that that was an apt critisism of

23 the processes and policies you were observing?

24     A.   No.  Again, I received this document from Dave

25 Anderson's team.  And you can see that I grouped them
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 1 and color-coded them, and I left those for me to

 2 address.  So those that were in dark went to Steve, and

 3 the other colors went to different people, and the ones

 4 not bolded were Marty Singh, and these were my

 5 questions.

 6     Q.   So who wrote the words "Lack of clear,

 7 concise," et cetera?

 8     A.   Whoever prepared this document for Dave

 9 Anderson.

10     Q.   But it wasn't you?

11     A.   It wasn't me.

12     Q.   In the absence of any highlighting here means

13 who was going to talk about it?

14     A.   That I was going to address that when I met

15 with the team.

16     Q.   Did you?

17     A.   It is this document.

18     Q.   These are two dots to be connected, 663 and

19 288?

20     A.   Yes.

21     Q.   We have the sum and substance of what you said

22 to the team on page 5465, right?

23     A.   The sum and substance?

24     Q.   How about the gist, on the theory that you were

25 less terse than that?
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 1     A.   Yes.

 2     Q.   Just so I understand what you were saying about

 3 the siloing.  Is it fair to say in your opinion that in

 4 September of 2007 that siloing was a problem, but it was

 5 not getting worse?

 6     A.   It is fair to say that siloing -- and the

 7 definition being doing a job beyond the job that was

 8 described for you -- was something that I felt needed to

 9 be changed culturally in September of 2007.

10     Q.   The problem in siloing is that people don't go

11 out and do other things, they say this is my job and

12 only my job?

13     A.   In some cases.  It is not a Universal behavior,

14 but it certainly led to slower progress on items we were

15 working on.

16     Q.   I am just trying to get the nomenclature right.

17 The thing called siloing is "I am accountable for X and

18 only X," right?

19     A.   Being willing to step outside the defined

20 responsibilities.

21     Q.   The reason I am pausing is because I understand

22 siloing to be something that you don't want to

23 encourage, right?

24     A.   Usually.

25     Q.   So when you define siloing as being willing to
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 1 step out, that is something you want to encourage,

 2 right?

 3     A.   Yes.

 4     Q.   I am just trying to get the terminology

 5 straight, that's all.

 6          So let's say in the Spring of 2008, had the

 7 problem been resolved, the siloing?

 8     A.   It depends on what area we are talking about.

 9 So broker services, our contract loading team, yes, a

10 lot of progress had been made, yes.  So it depends on --

11 there are new areas now that I am focussed on.

12     Q.   How about customer service?

13     A.   I don't remember.

14     Q.   I am going to show you a copy of 352 in

15 evidence.  Do you recognize this email chain?

16     A.   I do.

17     Q.   So it is April of '08 now and you are

18 forwarding to Mr. Singh documents responding to a

19 voicemail he left you, right?

20     A.   I am asking him some questions.  I don't think

21 I am forwarding anything.

22     Q.   And it concerns a member who had a problem with

23 a claim and couldn't get satisfaction from Customer

24 Care, is that fair?

25     A.   Yes, that's basically what I see, yes.
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 1     Q.   And then Mr. Singh responds, "Customer Care

 2 contributed to the problem by not taking ownership of

 3 the issue through resolution."

 4          Do you see that?

 5     A.   I see that, yes.

 6     Q.   Is that another example of siloing?

 7     A.   Well, I think it is a little different than I

 8 define siloing, but I can see your analogy.

 9     Q.   Is this an example of someone saying I am

10 responsible for X and only X?

11     A.   When I give the X and only X example, that

12 means that somebody told me no, and I don't believe that

13 happened in this scenario.

14          This was a scenario where a handoff was made

15 and Customer Service didn't follow-up, may or may not

16 have been accountable for following up, but there wasn't

17 a, no, I am not going to follow up answer.

18     Q.   But this email is about more than just this

19 incident.  He says in that top email, "Part of the

20 problem on Customer Care is that this" -- "this" meaning

21 I gather taking ownership -- "has not been part of our

22 model since integration."

23          So the sort of systemic problem that he is

24 describing here is failing to take ownership, and that

25 is siloing, right?
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 1     A.   Well, I am not sure that I can -- I don't know

 2 that I understand what he is saying about the change.  I

 3 can't comment on that.

 4          I don't recall that in the PacificCare days

 5 that the expectation was that customer service would

 6 make sure that that claim got to where it needed to go

 7 either.

 8     Q.   So a as best you recall sitting here today, was

 9 there or was there not a change in culture from

10 PacificCare pre-acquisition to the United model with

11 respect to people understanding that they were supposed

12 to take responsibility of a process through resolution,

13 as opposed to saying this isn't my responsibility and I

14 am not involved in anything else?

15          MR. VELKEI:  Objection; vague.

16          THE COURT:  Over overruled.

17          If you know.

18          THE WITNESS:  So I think the question was was

19 there a change, is that the essence?

20 BY MR. STRUMWASSER:

21     Q.   That's the essence.

22     A.   And PacifiCare got merged into a company that

23 had more strict rules about what their job

24 responsibilities were, yes.

25          And PacificCare had its own similar issues with
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 1 that as well.  So there wasn't always -- these kinds of

 2 isolated incidents that we see in 352 would have

 3 occurred in my time at PacificCare as well.

 4     Q.   Did you ever hear it said of United's culture

 5 that it is a you don't touch what is not yours culture?

 6     A.   No, I have never heard that.

 7     Q.   In retrospect, do you think that is an

 8 appropriate description at least of one aspect of the

 9 United culture?

10          MR. VELKEI:  Vague as to time.

11          THE COURT:  At the time of the transition?

12          MR. STRUMWASSER:  Yeah, let's do it at the time

13 of transition.

14          THE WITNESS:  Well, at the time of the

15 transition I think I formed an opinion about this in the

16 Summer of 2007 as I am part of the ops team.

17 BY MR. STRUMWASSER:

18     Q.   In the Summer of 2007 do you think it was fair

19 to say that United had a culture of you don't touch what

20 is not yours?

21     A.   In some functions I think that is fair to say,

22 yes.

23     Q.   Prior to the acquisition did you ever hear the

24 PacificCare culture described as you don't touch what is

25 not yours?
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 1     A.   No, I have never heard that.

 2     Q.   Do you think that would be a fair

 3 characterization of the PacificCare culture?

 4     A.   No, it wouldn't have been.

 5     Q.   Did you ever hear it said before acquisition

 6 that the policy at PacificCare was promise made promise

 7 kept?

 8     A.   That wasn't our tag line, no.

 9     Q.   I understand what your tag line is.  Is that a

10 fair charachterization of the ethos of the PacificCare

11 organization?

12     A.   It was something we were aspiring to.  It was a

13 recently launched slogan, I want to say in 2004, 2005.

14 It was an aspirational goal that we were working

15 towards.

16     Q.   Do you agree with Mr. Sing's email on April 16,

17 '08 that it is a goal that you had moved a way from

18 under the United banner?

19     A.   Actually, I don't know.

20          MR. STRUMWASSER:  665, Your Honor?

21          THE COURT:  Yes.  665 is an email with a top

22 date of August 7th, 2007.

23          (Exhibit 665 marked for Identification.)

24          MR. VELKEI:  Your Honor, we can remove

25 confidentiality.
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 1          THE COURT:  Thank you.

 2 BY MR. STRUMWASSER:

 3     Q.   Do you recall this email dated August 7, '07?

 4     A.   No.

 5     Q.   Who is Michelle Dimos?

 6     A.   She is my administrative assistant.

 7     Q.   You are sending it to her to print.  You

 8 received it from Christina Sheppard?

 9     A.   I did.

10     Q.   She is who?

11     A.   She worked in the network management

12 organization and she was one of the people accountable

13 for our PPO One project, which is not related to PHLIC.

14     Q.   Understood.

15          She is forwarding analysis of continued PHS

16 integration risks, right?

17     A.   Yes.

18     Q.   So that is the next page 4133, right?

19     A.   I presume that is the attachment, yes.

20          MR. VELKEI:  I want to interpose a belated

21 objection.  The witness has testified that this is not

22 related to PHLIC, so I don't see its relevance here.

23          MR. STRUMWASSER:  We'll see.

24          THE COURT:  Okay.

25
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 1 BY MR. STRUMWASSER:

 2     Q.   With respect to the first item on this list,

 3 "Project resources/escalated timeframes".  And the

 4 summary is "Lack of SME availability" -- that's subject

 5 matter experts?

 6     A.   Yes.

 7     Q.   "Coupled with extremely tight timeframes.  This

 8 results in all resolution triggered by backend fallout."

 9          Now, would you agree that the plan in 2007 with

10 respect to RIMS had a tight timeframe?

11          MR. VELKEI:  Objection; vague.

12          THE COURT:  I am sorry.  In what respect?

13          MR. VELKEI:  The plan in 2007 with respect to

14 RIMS, I don't know what is being referred to there.

15          THE COURT:  To change it?

16          MR. STRUMWASSER:  That is a cogent description

17 of we have here.  I don't know what the plan is, but

18 whatever it was, did it involve a tight timeframe?

19          MR. VELKEI:  What plan though, are you

20 referencing something in the document?  The plan for

21 RIMS in 2007, I don't understand what that is referring

22 to.

23 BY MR. STRUMWASSER

24     Q.   Was there a plan for RIMS in 2007 with respect

25 to migrating claims or business?
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 1          MR. VELKEI:  Asked and answered.

 2          THE COURT:  Overruled.

 3          THE WITNESS:  Was there a plan in 2007 to

 4 migrate RIMS --

 5 BY MR. STRUMWASSER:

 6     Q.   With respect to migration of either claims or

 7 business from RIMS to UNET or from PacificCare to

 8 United?

 9     A.   No, not that I am aware of, no.

10     Q.   So as far as you know, were there any tight

11 timeframes that affected PHLIC integration?

12          MR. VELKEI:  Vague as to time.

13          MR. STRUMWASSER:  2007.

14          THE WITNESS:  Ignoring this document, correct?

15 BY MR. STRUMWASSER:

16     Q.   Yeah.

17     A.   No, there weren't.

18     Q.   Just to help me with the nomenclature, what is

19 backend fallout?

20     A.   I don't know what Christina means.

21          MR. VELKEI:  Your Honor, I renew my objection

22 to the relevance of this document.

23          THE COURT:  You are going to have to connect

24 this up.  Right now it is a PPO One document, and you

25 are trying to be generic with it, which is okay, but it
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 1 is time to connect it up.

 2          MR. STRUMWASSER:  How about the second and

 3 third boxes on the right side, EPEDE?

 4          MR. VELKEI:  Is that your connect up?  Is that

 5 a question?

 6          MR. STRUMWASSER:  I am responding to the judge.

 7          THE COURT:  If it is EPDE concerning the PPO

 8 One, it doesn't apply to PHLIC.

 9          MR. STRUMWASSER:  I don't know if that is even

10 true.  We have a lot of testimony about problems with

11 EPDE.  If it turns out there are additional problems

12 with EPDE having to do with other platforms, I think

13 that is relevant to the overall with methodology, but

14 let's find out.

15          THE COURT:  Find out, because I am not sure I

16 agree.

17 BY MR. STRUMWASSER:

18     Q.   EPDE, we know that it was responsible for

19 feeding from NDB to RIMS, right?

20     A.   For PHLIC.

21     Q.   For PHLIC, right.  And so who was the owner of

22 EPDE for purposes of feeding from NDB to RIMS?

23     A.   Ultimately Timothy Kaja, but his team.

24     Q.   Were there EPDE feeds to non-RIMS platforms?

25     A.   Not that I know of.
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 1     Q.   Now, with respect then to the second page,

 2 4133, of Exhibit 665, there is a risk associated with

 3 business requirements that is characterized as

 4 accountability and scope of knowledge within business

 5 units assigned does not fit the task.  And there is a

 6 recommendation.

 7          There are actually two recommendations.  The

 8 first is greater focus put on IT working more closely

 9 with business units.  The second is determination of

10 ownership as an example, who owns EPDE, who owns EPDE's

11 error report, who provides direction to MDM to CCI on

12 provider data interpretations.     Do you see those?

13     A.   I do.

14     Q.   Those are all; relevant to RIMS, right?

15     A.   That's the plan, yes.

16     Q.   Do you agree as of 2007 there was a misfit

17 between tasks and accountability with respect to things

18 like the two bullets that are set out here?

19     A.   No.  That's not what this document is

20 describing at all.

21          Can I give you the context?

22     Q.   Sure, go ahead.

23     A.   So we are working on a plan of turning on EPDE

24 for seven other states so we can use PPO One pricing for

25 those states out of network claims by accessing the
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 1 United network contract.

 2          So she is summarizing a go forward plan for

 3 seven states, not PHLIC, and saying how do I be

 4 plan-full about this project and what are the potential

 5 risks and have I thought through how we are going to

 6 address them successfully.

 7     Q.   So it is your testimony that you don't believe

 8 she is saying here that the experience that PacificCare

 9 has had and United has had with EPDE and CCI are a

10 warning with respect to that exspansion?

11     A.   No, I don't think she is using that as a

12 warning.  I think she is doing our normal business

13 process in taking all of the things that we have learned

14 from the EPDE interface between NDB and RIMS for PHLIC

15 and taking some those items and summarizing, okay, how

16 do we ensure that we have addressed those similarly for

17 seven other states.

18          It doesn't mean that we didn't have an EPDE

19 error report owner for PHLIC.  It id saying now I have

20 seven more owners I am going to need.

21     Q.   I think I understand every part of that answer

22 except no.  As I understand it, what you are saying is

23 the normal business practice for United, which was

24 reflected in this document, was to figure out what we

25 learned from prior implementations and identify from
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 1 that what risks there are for the contemplated change;

 2 is that right?

 3     A.   Partially.  Partially right.  So what did we do

 4 the first time and what were the lessons learned.

 5     Q.   Okay.  I understand, then, from these two

 6 bullets, and the text above them to be an identification

 7 of a lesson learned from the implementation of EPDE for

 8 RIMS.  Is that correct?

 9     A.   Well, I don't know what the greater focus of IT

10 would be.  I don't know that particular one.  And I

11 think we had clear owners for EPDE, RIMS and PHLIC.

12     Q.   That is all nice, but that is not the question.

13 The question is is this a representation, as you

14 understand it, of lessons learned in the implementation

15 of EPDE and CCI for PHLIC?

16          MR. VELKEI:  Argumentative; asked and answered.

17          THE COURT:  I think she said no.

18          Is that right?

19          THE WITNESS:  No.

20          THE COURT:  Move on.

21 BY MR. STRUMWASSER:

22     Q.   The provider data management.  Do you agree

23 that PacificCare experience and United experience

24 provider matching logic problems in implementing EPDE

25 for RIMS?
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 1          MR. VELKEI:  I am going to object on relevance.

 2 We are still using the same document that the witness

 3 has established is not relevant.

 4          THE COURT:  Well, that is a general question.

 5 I will allow it.

 6          If you know.

 7          THE WITNESS:  Well, no.  What I remember about

 8 this is there was no -- there was no United network for

 9 California.  But in the seven other states, there is a

10 United set of contracts and a PacificCare contract, so

11 provider matching is way more complex in those seven

12 states because you have two sets to choose from.

13          But for PHLIC you only have the PacificCare

14 provider set to choose from.

15 BY MR. STRUMWASSER:

16     Q.   That is your answer, that you only had a

17 PacificCare provider set to choose from when EPDE was

18 put into operation?

19     A.   Yes.

20     Q.   Isn't it true that the CCI -- excuse me.  Isn't

21 it true that the CTS -- CTN contracting and the other

22 contracting that took place in the first half of 2006

23 put the provider contracts on NDB?

24     A.   But they weren't two different contracts.  They

25 were a single contract, so it is different.
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 1     Q.   Am I correct that that that process in 2006,

 2 you were putting provider contracts on NDB, right?

 3     A.   Yes.

 4     Q.   And some of those people who you were putting

 5 on NDB had contracts on RIMS, right?

 6     A.   No.

 7     Q.   Isn't it true that when you implemented EPDE,

 8 one of the things that happened was is that it corrupted

 9 pre-existing data on RIMS about providers who were

10 already there?

11     A.   Because they said a United contract?  I don't

12 think so.  I don't know.

13     Q.   No, because they had a PHLIC contract.

14     A.   I'm sorry.  I am very confused.

15     Q.   Let's go back to the testimony on direct.  Do

16 you remember you had a whole lot of testimony about the

17 measures that were put in place because you had a

18 problem with matching data that was coming down from NDB

19 via EPDE that was, for example, mismatching because of

20 street vers S-T.  Do you remember that testimony?

21     A.   Yes, I remember that testimony about matcing

22 the EPDE feed to RIMS.  But the provider matching here

23 is talking about choosing the right contract to the

24 claim.  Different matching.

25     Q.   So you had folks who had PacificCare contracts
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 1 in place, right, as of the close of the acquisition?

 2          MR. VELKEI:  Are we talking about in

 3 California?

 4          MR. STRUMWASSER:  Yes.

 5          THE WITNESS:  Yes, PHLIC had provider contracts

 6 1/1, 2006.

 7 BY MR. STRUMWASSER:

 8     Q.   Isn't it true that some of those folks got

 9 recontracted on United paper?

10          MR. VELKEI:  Vague as to time.

11          MR. STRUMWASSER:  2006.

12          THE WITNESS:  I think so.  I don't really know

13 for sure, but I think so.

14 BY MR. STRUMWASSER:

15     Q.   Isn't it true that there were problems

16 experienced in 2006 and 2007 in matching claims that

17 came in between a contract that the provider had on UNET

18 and a contract that the provider had on RIMS?

19     A.   No, I don't remember that.

20     Q.   Okay.  The fifth box down, "Communication";

21 "Post-implementation war room group identified prior to

22 go live."

23          Do you see that?

24     A.   I do.

25     Q.   Is that a recommendation that before you go



8545

 1 live with EPDE, you have war room in place?

 2     A.   It is.

 3     Q.   That was not the case when you went live with

 4 EPDE for PHLIC, right?

 5     A.   Right, that wasn't the case.

 6     Q.   Is it fair to say that this was a lesson

 7 learned from the PHLIC implementation?

 8     A.   Yes, I would say that is a lesson learned.

 9     Q.   Have you ever said that integration changes

10 caused claims payment to slow down and reworks to

11 increase with respect to PPO claims?

12     A.   I have.

13     Q.   Let's take a look the 411 in evidence.

14     A.   I am ready.

15     Q.   You recognize this email chain, right?

16     A.   I do.

17     Q.   So focussing on your May 7 email to Karen

18 Erickson.  You say, "Multiple integration changes (and

19 some prior to integration) have caused claims payment to

20 slow down and rework to increase."

21          Then I take it you have a list of examples

22 below that, right?

23     A.   I do.

24     Q.   So you have a May 2006 first round of Cypress

25 claims processing layoffs, right?
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 1     A.   Well, I make mention of a change to LASONYou

 2 also mention May 6 first round of Cypress claims

 3 processing layoffs.  Do you see that?

 4     A.   Help me out.  I'm sorry.

 5     Q.   May '06, Cypress, do you see the?

 6     A.   I am with you now.

 7     Q.   We are not benefiting from the way these are

 8 printed out.  June of '06 we have vendor change in the

 9 mailroom from IBM to Xerox which contributed to buildup?

10     A.   Yes.

11     Q.   We have another round of Cypress claims

12 processing layoffs, right?

13     A.   Yes.

14     Q.   And then maybe four lines down, October '06 we

15 have the Duncan problems, right?

16     A.   I see it.

17     Q.   November of '06 we have the NDB update to RIMS

18 of provider demographics (mid October) discovered to

19 have made incorrect nchanges to demographics."   Do you

20 see that?

21     A.   I see that.

22     Q.   You are listing these as things that are

23 contributing to claims payment, slowdown and reworks

24 increase?

25     A.   Right.  And I also tell her the increase in
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 1 mostly California HMO.

 2     Q.   I understand.  Several lines down you discover

 3 that LASON uploading has been incomplete?

 4     A.   Well, that actually turned out to be

 5 inaccurate.

 6     Q.   March '07, "Discovered that migration to United

 7 Front End has created acceptance of EDI claims that

 8 previously would be denied by PHS filter."   You had

 9 fewer provider matches, do you see that?

10     A.   Yes, I see that.

11     Q.   You also list April '07, "Migration of EDI

12 vendors through ENS results in Office Ally vendor

13 dropping claims to paper."  Do you see that?

14     A.   I see that.

15     Q.   That contributed as well, right?

16     A.   Well, paper claims take longer.

17          MR. STRUMWASSER:  666.

18          THE COURT:  Is an email with an August 20th,

19 2007 date.

20          (Exhibit 666 marked for Identification.)

21          MR. VELKEI:  We are okay to remove

22 confidentiality.

23          THE COURT:  Okay.

24          THE WITNESS:  I'm ready.

25
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 1 BY MR. STRUMWASSER:

 2     Q.   Do you recall this email chain?

 3     A.   I do.

 4     Q.   So at the bottom of the second page 1104 we

 5 have an email from Mr. Schumacher to Mr. McMahon.  The

 6 first paragraph says -- the first paragraph concerns

 7 slowdown and electronically submitted claims?

 8     A.   Dan's first email, is that what you are asking

 9 me?

10     Q.   Yeah.  The 8/7, 2007, 7:43 a.m. message.

11     A.   Yes.  He is referring to EDI claims coming in

12 for older dates of service.

13     Q.   As to those he says, "Sue is very aware of

14 this."  Would you be that Sue?

15     A.   Yes.  We had a vendor that didn't submit April

16 claims in April.  They submitted them in July.

17     Q.   The the second paragraph says, "Beyond

18 electronic we have slowed down in the month of July."  I

19 gath that is for paper as well?

20     A.   I don't know.

21     Q.   What would be beyond electronic other than

22 paper?

23     A.   I think he just means in total.  It is just

24 very unusual for a clearinghouse not to send claims.  It

25 was the EDI thing.  Normally you don't see that.
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 1     Q.   Up at the top of that page, the 9:49 p.m. email

 2 from Mr. Schumacher -- he had a long day that day -- he

 3 notes that for PPO claims there has been a 24 percent

 4 slowdown.  Do you see that?

 5     A.   I do.

 6     Q.   Then on the prior page?

 7          MR. VELKEI:  Prior meaning first or third?

 8          MR. STRUMWASSER:  Four, which I think would be

 9 the first.

10          THE COURT:  You don't mean '05,  right, you

11 mean '03?

12          MR. STRUMWASSER:  '03.

13 BY MR. STRUMWASSER:

14     Q.   There is a substantive email at the top from

15 you to Mr. Schumacher, right?

16     A.   At the top?

17     Q.   Of 1103, the August 20 email --

18     A.   The final email, yes.

19     Q.   And you provided a list of various changes that

20 appear to be impacting commercial claims payments speed?

21     A.   Yes, I have.

22     Q.   And you note that both NICE and RIMS have

23 slowed down, right?

24     A.   Yes.

25     Q.   And you note that EDI and UFE issues are
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 1 continuing, right?

 2     A.   The July phenomenon, yes.

 3     Q.   You say continue, does your answer mean it only

 4 continued within July and did not preceed July?

 5     A.   This issue of send, which is EDI submisions, I

 6 remember it just being a July issue.

 7     Q.   And then the fourth paragraph down, "claims are

 8 being slowed by lack of understanding of the new

 9 processes."  Do you see that?

10     A.   With respect to the California point of service

11 claims, yes.

12     Q.   There is a claims matching issue as well,

13 right?

14     A.   At this time there were some aged documents

15 that needed to be handled for commercial and Medicare

16 business.  But the real reason that claims slowed down

17 24 percent for RIMS is because we were reworking the

18 pre-existing condition claims, 12 verses six months,

19 were reworking -- we had been reworking claims --

20 contracts that are retroactivity loaded for January 1st

21 2007, and those items didn't occur until wnd of

22 June 2006.  So the comparison was related to the rework.

23     Q.   Now, in addition, you identify as a

24 contributing factor, DocDNA queues?

25     A.   I do.
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 1     Q.   Also you identify the lack of connection

 2 between teams reworking claims feeding back to root

 3 causes, right?

 4     A.   Yes.

 5     Q.   That is one of those things that you testified

 6 have been fixed subsequent to this?

 7     A.   The feedback loop was being put in place at

 8 that time.  I say until now.

 9     Q.   With respect to the lack of understanding in

10 the new processes, do you see that, you have just

11 described that as a problem with POS, right?

12     A.   I think it is two items here.  It is the point

13 of service, because at this time the point of service

14 rework that we did for the ten-month period that that

15 process was broken began mid March and was completed in

16 June of 2007.  And then I am also mentioning new

17 processes with working the DocDNA queues.

18     Q.   So that is not just POS?

19     A.   It is both.

20     Q.   Then the attachments on page 1106, the first

21 item is paper claim data entry, transition to LASON,

22 that was both an HMO and PPO issue, right?

23     A.   Yes.

24     Q.   The mailroom vendor function changed.  That is

25 something that affected both PPO and HMO, right?
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 1     A.   Yes.

 2     Q.   And then you have above that claims processing

 3 shifts from Cypress to Ireland and Texas, and the Texas

 4 part was a PPO -- had a PPO impact, right?

 5     A.   The PPO was shifted to Texas.

 6     Q.   Is it fair to infer from this that that did, in

 7 fact, contribute to a claims slowdown for PPO?

 8     A.   No.  We characterize that as a change, not an

 9 issue.

10     Q.   On the next page -- actually on page 1108,

11 physician roster update failure.  That was an issue,

12 right?

13     A.   That's what it says.  I don't remember this

14 one.

15     Q.   You don't remember what that issue is?

16     A.   I don't.

17     Q.   Let's go back to 1106 for just a moment.  Item

18 Number four, the issue is paper claims were discovered

19 lost due to a combination of changes, number one through

20 number three above, do you see that?

21     A.   I see it, yes.

22     Q.   So that represents the issue from which these

23 three changes derived, right?

24     A.   Yes.  And we had talked about this before, so

25 this was paper claims needing to be keyed and they
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 1 needed to be shipped from Cypress to San Antonio and we

 2 had a build-up of inventory in July/August of 2007 that

 3 we worked through very quickly.

 4     Q.   Let's go back to page 1108 for a second.  We

 5 have the physician roster update failure.  If you look

 6 far enough to the left that is in row 25.

 7     A.   Yes.

 8     Q.   We have row 25.  And the far right column,

 9 there is a description of -- there is comments.  Does

10 that refresh your recollection as to what the issue was?

11     A.   It doesn't.

12          MR. STRUMWASSER:  Your Honor, I would like to

13 show the witness Exhibit 527 in evidence.

14          THE WITNESS:  I'm ready.

15 BY MR. STRUMWASSER:

16     Q.   So we have here a set of emails in January of

17 '07, right?

18     A.   Yes.

19     Q.   If I may direct your attention to page 2690,

20 this is your summary of claim handling, is that a fair

21 way to put what this is about?

22     A.   It is an agenda for a meeting that I am going

23 to have.

24     Q.   You have a series of bullets, and I want to ask

25 you about the second bullet.  "Hardware migration" -- is
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 1 that from Minnesota, "MN"?

 2     A.   I guess.

 3     Q.   "To UHG caused a three-week outage to NICE and

 4 RIMS inventory reports.  When available in October 20,

 5 RIMS inventory was at a 14-month high (all products) and

 6 aged inventory was $13 million.  In 2007, aged inventory

 7 was at $15 million."

 8          I understand the next bullet to be a

 9 description of the facts that contrubuted to that.   Is

10 that right?

11     A.   No.  They are not related.

12     Q.   So the third bullet that starts, "RIMS claims

13 payment consistancy," that is solely about consistancy

14 in the payment of claims, not the time necessary; is

15 that right?

16     A.   Right.

17     Q.   It was negatively impacted by a series of

18 things.  One is the EDI claims vendor change.  What is

19 that?

20     A.   I think it is mistaken.  I think I am referring

21 to LASON.

22     Q.   Second is the mailroom change in June, that

23 would be June of '06?

24     A.   Yes.

25     Q.   And that is definitely LASON, right?
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 1     A.   Yes.

 2     Q.   So is it still your belief that the EDI claims

 3 interchange was referenced to LASON as well?

 4     A.   I don't have any recollection of an EDI vendor

 5 change.

 6     Q.   "Personnel departure from Cypress to San

 7 Antonio," that was a claims staff?

 8     A.   Yes.

 9     Q.   You are saying their departure adversely

10 affected claims payment consistency?

11     A.   It did.  We had those paper claims that needed

12 to be keyed and there were delays from that, yes.

13     Q.   We are not talking delays here.  We are talking

14 about consistency, right?

15     A.   Consistancy from a how many days does it take

16 consistancy.

17     Q.   So this is both about timeliness and accuracy?

18     A.   I said no to timeliness because that word is in

19 the context of a regulatory requirement.  And I am

20 talking about consistent timeliness in terms of

21 estimating health care costs.

22     Q.   Then there is a reference to hardware change.

23 Do you know what you were referring to there?

24     A.   The bullet above, I believe.

25     Q.   Hardware migration in MN to UHG?
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 1     A.   I think what that was was the hardware box

 2 changed to a location in Minnesota.  I don't know why it

 3 says from Minnesota.

 4     Q.   Then EDI feeds not posting completely for more

 5 than 30 days in November and December.  What is that

 6 about?

 7     A.   There had been an EDI feed over a weekend that

 8 didn't get posted timely.  That would have been

 9 PacificCare Health Systems in total.

10     Q.   An EDI feed from what to what?

11     A.   To EDI being received within the organization

12 and then it flowing to RIMS, NICE, Iliad and speciality

13 products claims engines.

14     Q.   So all of that distribution?

15     A.   All of that distribution.

16     Q.   Missing reports, what are we talking about

17 here?

18     A.   Not being able to see the inventory reports

19 while the server was being moved.

20     Q.   LASON server cash.  Was that the China server

21 thing?

22     A.   Yeah.  That was a few days of delay.

23          MR. STRUMWASSER:  This is a good place, Your

24 Honor.

25          THE COURT:  1:30.
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 1          (Luncheon recess.)

 2          THE COURT:  How much longer do you think you

 3 need with Ms. Berkel?

 4          MR. STRUMWASSER:  I did a rough calculation

 5 over lunch.  I am halfway through my outline.

 6          MR. VELKEI:  We are in day seven of

 7 cross-examination.

 8          THE COURT:  One of the things I was thinking

 9 is, I was going to ask one of the other more experienced

10 judges to watch us for a while to see if there is some

11 way to streamline this that would work and meet with

12 counsel and see if there is a better way to do it.

13          I can't think of anything, but I thought I

14 would get somebody else to see if they can think of

15 something.  We will lumber along for now and see where

16 we can go.  Obviously, we can't schedule this until

17 after we finish the others, unless you want to do that.

18          MR. VELKEI:  Ms. Berkel is not available in

19 July.  We are planning on bringing her back in early

20 August.  She has a few weeks in August and that's it.

21          THE COURT:  Let's try and get it gone.  I think

22 there is a way of doing this thing with the documents

23 that could be streamlined.  I know you don't do it this

24 way to make it take longer, I understand that.  But I'm

25 thinking there might me some way, if we can come up with
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 1 something, I'm sure you wouldn't mind.

 2          MR. STRUMWASSER:  One of the problems at this

 3 point is to change the process halfway through.

 4          THE COURT:  Maybe not with this witness.  Let's

 5 see.  Maybe we could take -- and I don't want to

 6 ruin anybody's strategy.  That's not my goal either.

 7 Let's see if we can visit that next week.  Because I

 8 will read the documents.  You have been with me long

 9 enough to know that even if I am looking like I am not

10 paying attention, I am.  And there may be some way that

11 requires me to do more work but less time in the

12 courtroom.

13          MR. STRUMWASSER:  The one thing we will commit

14 to is I don't think we have ever given one of our

15 witnesses a document and asked them to read it on the

16 stand.  There is no reason to do that.

17          THE COURT:  Maybe if we have a few of them

18 ahead of time.  I don't want to ruin strategy.  Or maybe

19 they have few ahead of time.  Let's come up with

20 something.  I know we can do this.

21          MR. VELKEI:  In terms of the Third Supplemental

22 Accusation, given the circumstances we do intend to file

23 a responsive motion.  We are going to file a response

24 after the 15 days, which would take us to the 23rd of

25 July.
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 1          MR. McDONALD:  In terms of the schedule and

 2 looking forward and trying to plan out, and in light of

 3 I guess where we are with Ms. Berkel's testimony, our

 4 plan for next week is we will have Ms. Tiffany in the

 5 afternoon Monday, and then we'll be presenting Ms.

 6 Monk's testimony.

 7          The following week we have Derek Washington on

 8 the 19th.  And thereafter, I think we can bring Ms. Monk

 9 back on the 20th anticipating --

10          THE COURT:  Let's try and finish and see what

11 we can do.

12          MR. STRUMWASSER:  It is not clear to me that we

13 need more than three days.

14          MR. McDONALD:  We are trying to schedule for

15 the next couple days thereafter and the following week.

16 There are several witnesses.  We are going to bring Joan

17 Gossoons back.  Your Honor may recall she is a data

18 person.  We should be getting to the Department the next

19 day or so the underlying data, anything that is

20 outstanding on that.  We hoped to have her on the 22nd,

21 I believe.

22          Mr. Sing, his cross-examination was never

23 concluded.  He came out that day and no hearing was

24 conducted.  I think we had a dialogue with Your Honor

25 about having him appear video conference for
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 1 cross-examination.

 2          THE COURT:  We agreed to that.

 3          MR. McDONALD:  We are going to do that on the

 4 21st.  He may be flexible.  In light of the testimony

 5 that has come from Ms. Berkel and what Ms. Monk will

 6 address, we think it will be helpful in terms of

 7 understanding the evidence to present testimony that we

 8 intend to elicit from several CDI  witnesses.  So from

 9 the week of the 26th -- perhaps we could put one or more

10 of these witnesses on the 21st.

11          Towanda David is a witness that we want to

12 have.

13          MR. VELKEI:  We have made several requests at

14 this point.

15          MR. McDONALD:  Barbara Love.

16          MR. STRUMWASSER:  We have not spoken to her.

17          MS. ROSEN:  She is retired.

18          MR. McDONALD:  In addition, the witnesses that

19 we are looking to call from the Department relate to the

20 new, very expensive accusations in the Second

21 Supplemental Accusation.  You may recall the Department

22 has alleged over 760,000 violations related to the EOPs

23 and EOBs.

24          In reviewing the documents, we are aware that

25 there is a fair amount of interchange within the
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 1 Department with several compliance officers.  At least

 2 several of them you have already scene, but we did not

 3 have the accusations presented to us, so we would like

 4 to call back Ms. Smith, Mr. Masters and Ms. Roy.

 5          THE COURT:  Can we do them by video, also, the

 6 ones that works out better for?

 7          MR. McDONALD:  We would like to have them

 8 present in the room, Your Honor.  You may recall the

 9 allegation is that the Department put the Company on

10 notice in February or March of '07 about deficiencies in

11 the Notice and that the Company did not implement

12 changes until June of '07.

13          There is documentation about interactions

14 within the Department amongst these individuals which we

15 think is very probative evidence as to whether we should

16 have any liability for the passage of the time.

17          MR. STRUMWASSER:  Mr. Kent said something about

18 this, too, a couple weeks ago in one of our calls.  I

19 think there is a misapprehension about the Supplemental

20 Accusation.

21          The point is not a failure to implement when we

22 told them.  The violation consisted of EOBs and EOPs in

23 violation.

24          The Department has as a matter of prosecutorial

25 discretion chosen no to prosecute those violations prior
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 1 to the time when the Department called the issue to the

 2 Company's attention.  The violation is not the failure

 3 to listen to the Department about this.  The violation

 4 is the EOBs.

 5          MR. VELKEI:  To be clear, Your Honor, there's

 6 lots of testimony that we will elicit through live

 7 testimony that we were instructed on several occasions

 8 by Department officials not to send revised EOBs because

 9 there are more comments.  So this is where Mr. McDonald

10 is going on this.

11          THE COURT:  I don't understand why we can't do

12 that over video if somebody is down there with them the

13 way we have done it before.

14          MS. ROSEN:  All of these witnesses are going to

15 want to appear by video.

16          THE COURT:  I think we should try to

17 accommodate that.  It didn't seem to be a real negative

18 because you each had somebody down there, and you each

19 had somebody down there.

20          MR. VELKEI:  The biggest problem that I noted,

21 particularly with Ms. Roy, for example, people that were

22 here, including Your Honor, had problems hearing her

23 because she wasn't speaking into the microphone and it

24 became tiresome to say would you please speak into the

25 microphone, did you get that answer.  It did become a
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 1 challenge, at least with that particular witness.

 2          THE COURT:  Well, we'll move the microphone

 3 closer.

 4          MR. STRUMWASSER:  Not as tiresome as Southwest.

 5          MR. McDONALD:  We would like to get dates over

 6 the next few weeks for those witnesses.  We need to move

 7 that process along, and that will work with Ms.  Monk's

 8 testimony.

 9          THE COURT:  Will you work on that?

10          MR. STRUMWASSER:  We'll work on that.  I have a

11 suggestion.  This is sort of a globalization.  We have

12 Ms. Monk on the 13, 14, 15, and then the contemplation

13 is to bring her back for a day the following week.  And

14 I think that is fine, but when we are going to do

15 something like that when we are unclear as to how much

16 more time we are going to need for a witness, I wonder

17 if we can schedule her like Thursday, move the others

18 up.  So if we have availability we can either fill in on

19 that last day or tell her not to come or do something.

20 I think that may be a more flexible way to manage our

21 time.

22          MR. VELKEI:  We will have to check and see

23 because calendars were based on --

24          MR. STRUMWASSER:  We can call this as we go.

25 If it looks likes on the 15th you guys are still doing
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 1 direct, we might as well bring her back on the 20th and

 2 talk about the 21st.

 3          THE COURT:  But if it looks like we can finish

 4 her in a short period, let's do that.

 5          MR. STRUMWASSER:  We have a request for eight

 6 CDI witnesses and a prospect for three more, four,

 7 counting Ms. Berkel PHLIC witnesses.  Do we have a sense

 8 as to how many -- I am thinking about long reach -- how

 9 many more witnesses --

10          MR. VELKEI:  We have a lot more testimony.  And

11 there are additional CDI witnesses that I don't think we

12 need to discuss now that we will be asking for.  At some

13 point we may just provide a list.

14          We are trying to do this sequentially so that

15 the CDI witnesses fit -- like you folks did -- with the

16 testimony of our witnesses.

17          Keep in mind, the Department's presentation was

18 four and a half months.  A lot of penalty is being

19 sought here.  This is going to take some time.

20          MR. STRUMWASSER:  I have jury duty in October.

21          MR. VELKEI:  You may want to push that off.

22          MR. STRUMWASSER:  Only if the marshal will let

23 me go.  We might want to consider a jury vacation.

24          But what I gather I am hearing is you guys

25 don't think we'll be done in September?
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 1          THE WITNESS:  No, not even close.

 2          I will say with Ms. Berkel at the risk of being

 3 incendiary, and that is not my intention, I do think we

 4 can streamline the testimony.

 5          THE COURT:  I do, too.  I think we can.  I

 6 think I am in it too much, as are you, to really see how

 7 we could do it.  I have asked Judge Crowel to come in

 8 next week early and see if she can come up with some

 9 ideas.

10          MR. STRUMWASSER:  So next Monday we would hear

11 Ms. Tiffany and then on Tuesday we would hear Ms. Monk.

12          MS. ROSEN:  We have reserved the administrative

13 hearing bureau room for Monday and Tuesday if need be in

14 case we need it.

15          The Third Supplemental Accusation, the OAH date

16 stamp says July 7th, and I believe it is July 8th.

17          THE COURT:  That's true.  Do you want me to

18 change it?  There you go.

19 BY MR. STRUMWASSER:

20     Q.   We have spoken from time to time about layoffs

21 and turnover, right?

22     A.   Yes.

23     Q.   We have the planned layoffs and closures of

24 Cypress claims and transaction offices that was

25 announced in March of '06, right?
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 1     A.   It was.

 2     Q.   As a part of those layoffs, the Cypress

 3 mailroom employees were terminated as well, right?

 4     A.   I would think they would be included.  I don't

 5 know with certainty.

 6     Q.   Do you know whether quality and training

 7 positions at Cypress were also terminated?

 8     A.   I don't know.

 9          MR. STRUMWASSER:  I am going to show the

10 witness a copy of 283 in evidence.

11 BY MR. STRUMWASSER

12     Q.   I will be directing your attention to 3656.

13     A.   I am ready.

14     Q.   Do you see the reference there to quality and

15 training personnel also?

16     A.   I do see it, yes.

17     Q.   It was announced in March of '06 that Group

18 Services would layoff a number of its employees in

19 Cypress, San Antonio and Phoenix, right?  I think you

20 will find a reference if you need it on 3658.

21     A.   Can you ask me the question again, please.

22     Q.   Group Services would layoff a number of its

23 employees in Cypress, San Antonio and Phoenix, right?

24     A.   It does include some position eliminations,

25 yes, for Group Services.
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 1     Q.   Ultimately Group Services transferred its paper

 2 eligibility data entry to Accenture in the Philippines,

 3 right?

 4     A.   It did.

 5     Q.   That resulted in additional layoffs, right?

 6     A.   Additional?  I don't know.

 7     Q.   You were moving work from domestic employees to

 8 Accenture in the Philippines?

 9          MR. VELKEI:  Objection; relevance.

10          THE COURT:  What is the relevance?

11          MR. STRUMWASSER:  We are about to talk about

12 loss of key personnel and the adequacy of staffing.

13          MR. VELKEI:  We keep referencing the

14 Philippines.  Is there some problem with people in the

15 Philippines?

16          THE COURT:  No, no, no.  That was outsourced.

17 Don't take any implication from the fact that it was the

18 Philippines, Ireland, or India or China.

19          MR. VELKEI:  Thank you, Your Honor.

20          THE WITNESS:  I don't know if there were other

21 after this, I don't know.

22          MR. STRUMWASSER:  I will represent that Exhibit

23 539 in evidence, page 7748 is about Uniprise and

24 PacifiCare Group Services integration activity and the

25 second paragraph talks about moving paper eligibility
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 1 and text outsourcing to Accenture.  And the third

 2 paragraph starts, "As a result we anticipate

 3 transferring paper eligibility functions to an

 4 outsourcing model, eliminating 75 Group Services

 5 positions in Cypress and Phoenix.

 6          MR. VELKEI:  I think the witness just said she

 7 didn't know.

 8          THE WITNESS:  What dates are we talking about?

 9 BY MR. STRUMWASSER:

10     Q.   May 12, 06.

11     A.   Isn't it the same?  This is a summary document

12 and that is a detail document.  This is a broad

13 announcement.

14          MR. VELKEI:  She doesn't have knowledge on the

15 details of the layouts, and showing her documents which

16 reflect what it is --

17          THE COURT:  He can try to refresh her

18 recollection and if she still doesn't remember, that's

19 fine.

20          MR. STRUMWASSER:  For the record, I have

21 provided the witness a copy of the 539.

22 BY MR. STRUMWASSER:

23     Q.   And the question is, does that refresh your

24 recollection that as a result of the transfer of paper

25 eligibility data entry to Accentra in the Philippines,
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 1 there were additional layoffs?

 2     A.   Yes.  I see that 539 talks specifically about

 3 the results of a pilot and quantify the number of Group

 4 Services positions.  It makes reference to the

 5 March 30th announcement which does reference the pilot,

 6 so I don't know if it is additional or not.

 7     Q.   March 30 was the announcement of the pilot,

 8 right?

 9     A.   That's what it says, yeah.

10     Q.   539 talks about the non-pilot, full

11 implementation, right?

12     A.   Right, but the March 30th also says we are

13 assessing our plan with the California Department of

14 Managed Health Care, and I don't know if that plan was

15 anticipated.  So it could be the same.  I just don't

16 know.

17     Q.   So taking into account all of the layoffs I

18 have enumerated with you  --

19          THE COURT:  If you read the next sentence, it

20 says, "This announcement serves as the next step in the

21 March 30th announcement as employees have been aware of

22 both the pilot and pending position elimination since

23 that announcement date."

24          THE WITNESS:  So does pending mean it was

25 foreshadowed?  I don't know either.
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 1 BY MR. STRUMWASSER:

 2     Q.   So closure of Cypress claims and transaction

 3 offices in March.  Closure of mailroom and termination

 4 of quality and training positions and layoff of Group

 5 Services employees in Cypress, San Antonio and Phoenix,

 6 and elimination of eligibility positions to be offset by

 7 the

 8     Q.   So closure of Cypress claims and transaction

 9 offices in March.  Closure of mailroom and termination

10 of quality and training positions and layoff of Group

11 Services employees in Cypress, San Antonio and Phoenix,

12 and elimination of eligibility positions to be offset by

13 the Accenture acquisition.

14          My question to you is, do you believe that

15 these layoffs individually or in total resulted in a

16 loss of institutional knowledge to PacifiCare or United?

17          MR. VELKEI:  Vague; overbroad.  It needs to be

18 specific to PHLIC.

19          MR. STRUMWASSER:  Overbroad isn't an objection

20 at trial, but I didn't want this question to founder on

21 the issue of whether the function that needed the

22 knowledge had been transferred to United or was still in

23 PacifiCare.

24          THE COURT:  I will allow it.

25          THE WITNESS:  Yes, I was concerned that these
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 1 layoffs were impairing our ability to have HMO

 2 knowledge.  And when I think about the total number of

 3 people here, I recall, but I don't know with certainty,

 4 an estimate of about 500 positions.

 5          So when I think about those positions in the

 6 context of PHLIC, perhaps 3 to 5 percent would have been

 7 doing something for PHLIC because PacifiCare had

 8 3.1 million members and PHLIC had 145,000 members.

 9 BY MR. STRUMWASSER:

10     Q.   And PHLIC had zero employees, right?

11     A.   Just in terms of how things worked and keeping

12 the business moving forward.  All of the legal HMOs had

13 zero as well.

14     Q.   Right.  So analytically, you had people in PHS

15 that were servicing PHLIC, PCC, maybe other companies

16 and some combination of them, right?

17     A.   Yes, 25 to 30 legal companies.  I don't

18 remember exactly at the time.

19     Q.   So, for example, the mailroom was serving PCC

20 and PHLIC, right?

21     A.   It was.

22     Q.   And the trainers were servicing both sides,

23 right?

24     A.   Yes.

25     Q.   It is not your testimony is it that only the
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 1 3 percent of the people did anything before PHLIC, is

 2 it?

 3     A.   I don't know.

 4     Q.   Is it your testimony that the loss of subject

 5 matter experts due to these layoffs and voluntary

 6 turnover as well cost the Company subject matter experts

 7 for HMO but didn't cost the Company subject matter

 8 experts for PPO?

 9     A.   Yes.

10     Q.   So you did say at various times that PacifiCare

11 was losing so many subject matter experts that there

12 would be no one left who new PacifiCare's processes,

13 right?

14     A.   Probably something close to that, yes.

15     Q.   Is it your testimony that those were only

16 concerns about HMO, and you weren't at all concerned

17 about losing subject matter experts with respect to PPO?

18     A.   Yes, that's exactly my testimony.

19          MR. STRUMWASSER:  667.

20          THE COURT:  667 is an email with the top date

21 of May 23rd, 2007.

22          MR. VELKEI:  Your Honor, we can remove

23 confidentiality.

24          THE COURT:  Thank you.

25          @(Exhibit 667 marked for Identification.)
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 1 BY MR. STRUMWASSER:

 2     Q.   This is a May 2007 email chain regarding

 3 providers portal integration, right?

 4     A.   It is.

 5     Q.   Provider portal integration had to do with both

 6 PPO and HMO?

 7     A.   We were planning for the migration to the

 8 United portal, but we never completed it, no.

 9     Q.   But it was a facility that would have then been

10 available to both PPO and HMO members, right?

11     A.   A single portal regardless of product.

12     Q.   Right.  So we have questions from Pallavi Patel

13 regarding her concerns  about whether there are going to

14 be people capable of managing this.  And then you have

15 your email at the bottom of 9642.  And you say, "I have

16 been spending my time addressing regulatory issues

17 raised from the integration efforts."  Do you see that,

18 second paragraph?

19     A.   I do.

20     Q.   And the time that you had been spending

21 addressing regulatory issues was time that you were

22 spending with both DMHC and CDI, right?

23     A.   Answering their questions.

24     Q.   "And what I have learned is that in our haste

25 to integrate we have lost important PacifiCare
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 1 knowledge."  Do you recall saying that?

 2     A.   I see that it is written here.

 3     Q.   And you say -- you ask her, "Did you know that

 4 4,300 PHS people have left since March of 2006?"  My

 5 question to you here is, do you have any basis for

 6 allocating how many of those 4,300 people were doing

 7 only PCC work, only PHLIC work or work that serviced

 8 both or others?

 9     A.   I could probably come up with one.

10     Q.   But sitting here today you don't?

11     A.   You take the 4,300 people and say how many of

12 them are corporate, because they manage the banker and

13 investor relations and those kinds of things.  And then

14 of the ones that are not in a corporate relation, what

15 functions.  So how many of these were pharmacy benefit

16 management people, and how many are voluntary turnover

17 that we would have experienced anyway.  So I think that

18 you can probably come up with some proposed allocation

19 methodologies.

20     Q.   But you haven't done that?

21     A.   I haven't.

22     Q.   On the previous paragraph there is a reference

23 on the last line to "BA."  What does "BA" stand for?

24     A.   Business analyst.

25     Q.   We get quite a few abbreviations on the top of
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 1 the next page.  We have BA, which I know now is business

 2 analyst/SA.  What is an "SA"?

 3     A.   I don't know.

 4     Q.   A little further down, "This delay in project

 5 will impact ECAP."  What is that?

 6     A.   Enterprise capitation and HMO project that we

 7 were working on, which was really my concern here,

 8 because I am saying the California HMO nuances are not

 9 replicated.

10     Q.   You testified that the staff reductions

11 associated with claims handling and other processes

12 relating PPO product totaled only 20 FTEs in Cypress,

13 right?

14     A.   I was here when somebody testified to that,

15 that's where I got that information.

16     Q.   So you didn't know that independently?

17     A.   Yes.

18     Q.   You heard it said that those positions were

19 then hired into San Antonio or went to MedPlans?

20     A.   Yeah, that's what I heard Lois say, I guess.

21     Q.   Is MedPlans in New York?

22     A.   I don't get it.

23     Q.   Where is MedPlans located, do you know?

24     A.   I think it is Kansas and Kentucky.  I might not

25 have Kansas right.  It doesn't sound right when I say
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 1 it.

 2     Q.   Is it your testimony that there was no loss for

 3 of FTEs for the PPO product?

 4     A.   I think it is my testimony that I understood

 5 from Lois that the March '06 transition was not a net

 6 loss for claims.

 7     Q.   Now, the quality, training, mailroom,

 8 operations control and support staff who were on the

 9 March '06 layoffs, each of those people would have had a

10 function that served in part PHLIC, right?

11     A.   Presumably.

12     Q.   You testified in the April 2007 report on

13 turnover, do you remember that?

14     A.   I do.

15     Q.   The report included that since the acquisition

16 in April of 2007, 4,239 legacy PacifiCare FTEs had

17 terminated, right?

18     A.   About that, yes, that sounds about right.

19     Q.   Do you have 455 handy up there?

20     A.   I have it.

21     Q.   We learned from your email that 53 percent of

22 the turnover was attributable to voluntary turnover,

23 right?

24     A.   Yes.

25     Q.   So the 47 percent would be involuntary?
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 1     A.   I think there were some other small categories,

 2 but yes.

 3     Q.   You testified you wanted to know how you were

 4 going to document all the requirements of HMO which was

 5 necessary to be successful in your migration of NICE.

 6 Do you remember that testimony?

 7     A.   I do.

 8     Q.   You testified that this report was requested

 9 and directed at HMO, right?

10     A.   It is.

11     Q.   In your cover memo you write in the middle of

12 the page, "Great companies have right people on the

13 team.  Wondering how the PacifiCare acquisition impacted

14 by the people factor, we dove into the data and found

15 the following facts for the 10,941 PacifiCare employees

16 acquired by United Health Group on December 20th, 2005."

17 Do you see that?

18     A.   I see it.

19     Q.   You report the FTEs that were terminated,

20 right?

21     A.   I did.

22     Q.   So according to your email, this report was

23 commissioned because you were wondering how the

24 PacifiCare acquisition was impacting the people factor,

25 Right?
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 1     A.   Right.  And I was working with Jason Greenberg,

 2 which are HMO focussed, and I was wondering how we were

 3 going to get them done.

 4     Q.   Do you see any place in your cover memo or

 5 attachment that indicates that these findings apply only

 6 to HMO or were only important for the HMO business or

 7 were only for the HMO analysis?

 8     A.   I don't think there is anything as clear as

 9 that.  But I am in a new role.  I have been in that role

10 about a month.  I have been helping with the migration

11 of analysis of NICE to UNET since January of 2007.  And

12 I am concerned that I might be recommending something

13 that we just don't have the expertise to do and that is

14 put HMO on United Platform.

15     Q.   But you don't see anything in the documents

16 that indicates that was the motivating concern, do you?

17     A.   I don't see anything in the document, no.

18     Q.   And description here about great companies have

19 the right people on the team and the reference to the

20 10,941 PacifiCare employees acquired, those are all

21 references and statements that are applicable to both

22 PCC and PHLIC, right?

23     A.   To all 25 to 30 legal companies.

24     Q.   And in principles you do care about having

25 right PPO on the team, right?
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 1     A.   I do.

 2     Q.   Now, was there any uncertainty for any of the

 3 people who did PPO work about whether or not there was

 4 going to be a place for them in the organization after

 5 integration?

 6     A.   I don't know.

 7     Q.   So you testified about the last paragraph, "My

 8 overall concern is that with no significant migration

 9 completed, we have lost substantial historical knowledge

10 across all segments, states and functions."  Do you see

11 that?

12     A.   I see that.

13     Q.   The phrase segments, states and functions

14 certainly embraces PPO work in California?

15     A.   The definition of segment is commercial,

16 Medicare, pharmacy, medical benefit management company.

17 So under commercial it could be included.

18     Q.   And the definition of functions?

19     A.   That's just departments.

20     Q.   So is it reasonable to infer that you have

21 concerns about the entire enterprise?

22     A.   Well, I think I state my concern is we have

23 lost knowledge for migration.

24     Q.   And you have the statement "no significant

25 migration completed."  Had there been any significant
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 1 migration completed for PHLIC?

 2     A.   I didn't think we were migrating PHLIC.

 3     Q.   Well, had there been any significant migration

 4 completed as to the PHLIC members?

 5          MR. VELKEI:  You mean voluntary migration?

 6          MR. STRUMWASSER:  Any kind.

 7          THE WITNESS:  Well, I can't think of any

 8 migration required.  I never thought we were migrating

 9 from RIMS to UNET.

10 BY MR. STRUMWASSER:

11     Q.   But you did think that there would be a

12 migration of the business from PHLIC to UHIC?

13     A.   Customers would choose on renewal a different

14 product for UHIC.

15     Q.   As of June 29, 2007, had there been significant

16 migration of that kind completed?

17     A.   I don't know the exact number, but by

18 December 2007 there were 88,000 fully insured California

19 UHIC members.  Some of them would have come from PHLIC.

20     Q.   In the course of moving that business from

21 PHLIC to UHIC, was there a need for institutional

22 knowledge about the PHLIC business and procedures and

23 policies that was necessary in order to successfully

24 make that migration?

25     A.   I don't think so, no.
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 1     Q.   Would you agree that to the extent that there

 2 were people in the organization who thought that in June

 3 of 2007 that there was still going to be a migration of

 4 PHLIC claims, not business, but claims from RIMS to the

 5 United claims platforms, that they would consider that

 6 migration to require institutional knowledge of the RIMS

 7 processes and procedures?

 8     A.   Well, maybe.  When you are migrating you need

 9 to understand the product and the product then has to be

10 built on a new claim engine.  So I'm sure there is a lot

11 of information required to do that, but the level of

12 detail depends on product differences and how the new

13 platform handled those processes.

14     Q.   You testified that you discovered after sharing

15 this report with others within United that this turnover

16 was only slightly higher than United's turnover in the

17 same period, do you remember that?

18     A.   Yes.  Matt Peterson told me that it wasn't

19 inconsistent with United in general.

20     Q.   Mr. Peterson's statement was the source of

21 that?

22     A.   It was.

23     Q.   The period being mentioned here is March '06 to

24 April '07?

25     A.   I think it was December of '05 to April of '07.
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 1 Sixteen months.

 2     Q.   In your experience with PacifiCare before the

 3 acquisition, had had there ever been a time where

 4 PacifiCare experienced a 40 percent turnover rate during

 5 a comparable period?

 6          MR. VELKEI:  Objection; lacks foundation.

 7          THE COURT:  In you know.

 8          THE WITNESS:  I don't know.  But I remember

 9 periods of tremendous amount of layoffs as we struggled

10 with our Medicare product.

11 BY MR. STRUMWASSER

12     Q.   During those periods do you recall a one-year

13 period in which you laid off approximately 2,000

14 employees?

15     A.   I don't remember the numbers, but I remember

16 some pretty bad times.

17     Q.   Do you recall any time when the vast

18 majority -- before the acquisition when the vast

19 majority of people that were lost had three or more

20 years of experience with the company?

21     A.   I just don't know.

22     Q.   In 455, take a look please at 0791.  Directing

23 your attention to the fourth line, which I gather is a

24 part of the title, there is a document -- what appears

25 to be a file name that skipping the directory says, "PHS
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 1 turnover experience March '06 to April '07."  Do you see

 2 that?

 3     A.   I see that.

 4     Q.   Is that not the period of the analysis that you

 5 requested?

 6     A.   Well, number one, which is the 39 percent

 7 includes 297 people from December 20th to the payroll

 8 conversion.  So I am including the turnover from the

 9 December 20th.  So it is 16 months in that statistic.

10     Q.   Did you also include anybody that was lost

11 after December and before March?

12     A.   I thought that is what I just said.  I'm

13 confused.

14     Q.   I understood you to say that you included some

15 people who were lost in December, right?

16     A.   From December 20th to the payroll conversion,

17 and then the payroll conversion is the starting point.

18 But I include all of the loss from December 20th, the

19 payroll conversion in that 39 percent calculation.

20          MR. STRUMWASSER:  I am going to show the

21 witness of a copy of Exhibit 456.

22          THE COURT:  Okay.

23          THE WITNESS:  I have it.  I'm ready.

24 BY MR. STRUMWASSER:

25     Q.   Mr. Peterson is the HR person whom we
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 1 encountered previously in Exhibit 637 who in December of

 2 '08 didn't want to give you additional FTEs, do you

 3 recall that?

 4     A.   Yeah, I do.

 5     Q.   In 456 he is expressing disappointment and

 6 thinks that the analysis might have underlying flaws;

 7 fair enough?

 8     A.   That's what he says.

 9     Q.   And he says the UHG turnover is 22.9 percent on

10 a trailing basis, right?

11     A.   Yes.

12     Q.   So if PacifiCare lost 39 percent and UHG lost

13 22.9 percent, do you think that is -- those are close to

14 the same numbers?

15     A.   It is the next sentence that I was referring

16 to.  He says since we closed December '05, I would

17 expect 40 percent of the workforce to attrit under

18 current circumstances.  That was my comparison.

19     Q.   What is the workforce after the close in

20 December of '05?  Is it the old United or the new

21 United?

22     A.   I don't understand.

23     Q.   We have an attrition rate for PacifiCare,

24 right, and that is 39 percent during the study period?

25     A.   Right.
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 1     Q.   During the study PacifiCare is part of United,

 2 right?

 3     A.   Yes, I see.

 4     Q.   So my question is is he talking about United,

 5 Ex-PacifiCare or United plus PacifiCare or do you have

 6 any understanding?

 7     A.   I don't know.  But I guess the other thing I

 8 would point out is; that we lost members in January of

 9 2007 in our HMO product.  And so part of that 39 percent

10 that I am looking at, too, is related to us right sizing

11 our business for the loss of members that we have in our

12 HMO product.

13          So the comparison to United, which I can't

14 recall if they were growing or shrinking at the time,

15 there is another reason that there would be differences

16 and that's volume.

17     Q.   Is it your testimony that you don't know

18 whether the 40 percent he is referring to is the

19 combined organization or United standing alone?

20     A.   I don't know.

21     Q.   But we do know that there was a 22.9 percent

22 attrition rate in the year ending December of '05,

23 right?

24     A.   No, I think he is saying the 12 months ended

25 May '07.
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 1     Q.   So when he says, "I would expect 40 percent of

 2 the workforce to attrit under current circumstances,

 3 what do you understand that period of attrition to be?

 4     A.   From the closer of December of '05.

 5     Q.   So a 15-month period or 16-month period?

 6     A.   Sixteen months.

 7     Q.   We know that there was a 12-month attrition

 8 rate preceding that for United standing alone, right, of

 9 22.9 percent?

10     A.   That's what he says, yes.

11     Q.   Do you have any basis to believe that the

12 United standalone attrition rate would be materially

13 greater than a 22.9 percent annual rate?

14     A.   I don't know.

15     Q.   Do you know what he meant when he is referring

16 to current circumstances?

17     A.   I think he is talking about our membership

18 declines.

19     Q.   "Our" being PacifiCare?

20     A.   PacifiCare Health Systems, yes.

21     Q.   So does that indicate that the 40 percent he is

22 talking about would include the PacifiCare employees?

23     A.   I guess current circumstances also includes

24 what is happening in our Medicare product because he is

25 telling us Ovations is running at 50 percent threshold.
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 1 So we have losses on our Medicare side that would

 2 include the eight legal companies of PacifiCare.

 3     Q.   You also had a sharp increase in '06 in your

 4 Medicare business, didn't you?

 5     A.   For the private fee for service -- the Medicare

 6 Part D fell under the pharmacy benefit management

 7 company not Ovations.

 8     Q.   And it didn't fall under PHLIC either, did it?

 9     A.   The Medicare Part D is in the legal company of

10 PHLIC.

11     Q.   Mr. Peterson says, "I also recognize that the

12 CEO of PHS advised UHG to accelerate our integration

13 actions, which appears to be causing so much pain

14 today."  Do you know to whom he was referring to as the

15 CEO of PHS?

16     A.   He is referring to Howie Phanstiel,

17 P-H-A-N-S-T-I-E-L.

18     Q.   What was his position?

19     A.   CEO.

20     Q.   Of PHS?

21     A.   PHS.

22     Q.   So did Mr. Frye report to him?

23     A.   No.

24     Q.   Was Mr. Phanstiel the CEO of PHS in June of

25 2007?
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 1     A.   There was no PHS in June of 2007.

 2     Q.   Were you aware of an advice from him to UHG to

 3 accelerate integration actions?

 4     A.   Yes.

 5     Q.   Do you agree with Mr. Peterson that that advice

 6 appears to be causing so much pain today?

 7          MR. VELKEI:  Does she agree today?  Vague as to

 8 time.

 9          THE COURT:  What are you asking her to agree

10 to?

11          MR. STRUMWASSER:  The "today" is in the

12 document.  So I am asking her whether she agrees that

13 the advice that he gave to UHG was causing so much pain

14 in 2007.

15          THE WITNESS:  At the time I definitely agree

16 with that.  I was reprocessing 60,000 point of service

17 out of network claims.  I was doing a lot of things I

18 didn't think I needed to be doing.

19 BY MR. STRUMWASSER:

20     Q.   "I think this analysis has created more

21 questions than answers and at this point it strikes me

22 as spiled milk."  What do you understand his reference

23 of spiled milk to mean?

24     A.   When I received this email, I gave him a phone

25 call and I said, Matt, what I really need here is some
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 1 way to retain HMO knowledge, so help me with that.  And

 2 that resulted in retention programs of people who had

 3 HMO knowledge.

 4     Q.   He says in the email that, "I will ask you to

 5 send an explanation to all of these executives to the

 6 error/lack of context."  Did you raise that request with

 7 him when you called him?

 8     A.   I told him that I didn't think there were any

 9 errors in the analysis, and that if the context was that

10 the 40 percent comparison was reasonable, I would be

11 happy to apologize.

12     Q.   Did he document the 40 percent for you to

13 obtain that apology?

14     A.   No.  My outcome was to try to have HMO

15 knowledge on a retention program.

16          MR. STRUMWASSER:  Do you want to take a break

17 now?

18          THE COURT:  Sure.

19          (The proceedings were adjourned at 3:00 p.m.)

20                          --oOo--

21

22

23

24

25
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 1                  REPORTER'S CERTIFICATE

 2          I, Dynele Simonov, CSR No. 11211, a Certified

 3 Shorthand Reporter, certify:

 4          That the foregoing proceedings were taken

 5 before me at the time and place therein set forth, at

 6 which time the witness was put under oath by me;

 7          That the testimony of the witness, the

 8 questions propounded, and all objections and statements

 9 made at the time of the examination were recorded

10 stenographically by me and were thereafter transcribed;

11          That the foregoing is a true and correct

12 transcript of my shorthand notes so taken.

13          I further certify that I am not a relative or

14 employee of any attorney of the parties, nor financially

15 interested in the action.

16          I declare under penalty of perjury under the

17 laws of California that the foregoing is true and
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20
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24
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 2
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 8          I declare under penalty of perjury under the
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10 true and correct.
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 1 MONDAY, JULY 12, 2010; 1:30 P.M. DEPARTMENT A; ELIHU

 2 HARRIS STATE BUILDING; 1515 CLAY STREET; RUTH ASTLE,

 3 ADMINISTRATIVE LAW JUDGE

 4                           -oOo-

 5          THE COURT:  This is on the record.  This is

 6 before the Insurance Commissioner of the State of

 7 California in the matter of PacifiCare Life and Health

 8 Insurance Company.  This is OAH Case Number 2009061395

 9 and Agency Case Number UPA 2007-00004.

10          Today's date is July 12th, 2010.  Counsel are

11 present.

12          Today there is no respondent; is that correct?

13          Did you want to make your appearance for the

14 record, ma'am.

15          MS. WALKER:  Susan Walker.

16          MR. McDONALD:  The respondent calls Ms. Leone

17 Tiffany.  L-E-O-N-E, T-I-F-F-A-N-Y.

18                    LEONE TIFFANY,

19          called as a witness, testified as follow:

20          THE COURT:  So they may be giving documents

21 that are numbered already, and they may be giving you

22 documents that are unnumbered that I am going to put

23 numbers on.  You put the number on the one they give you

24 and then you will be able to keep track.

25
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 1                    DIRECT EXAMINATION

 2 BY MR. McDONALD:

 3     Q.   Good afternoon, Ms. Tiffany.  My name is Thomas

 4 McDonald and I represent PacifiCare in this matter.  I

 5 will be asking you a few questions this afternoon.

 6          Have you previously been a witness in a formal

 7 proceeding, a deposition or a trial?

 8     A.   Yes.

 9     Q.   On how many occasions have you testified?

10     A.   Once.

11     Q.   Was it in a deposition or trial?

12     A.   It was a trial.

13     Q.   What was the nature of the proceeding?

14     A.   It was a Hewlett-Packard case having to do with

15 their services and my company that I work for and the

16 services that we obtained in Hewlett-Packard.

17     Q.   How many years ago was that?

18     A.   In the mid eighties.

19     Q.   Can you please describe your work -- let's do

20 your education.  Can you please describe your

21 educational background.  What is the highest level of

22 academic achievement?

23     A.   High school.

24     Q.   Following your education did you begin

25 full-time employment?
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 1     A.   Yes.

 2     Q.   Can you please describe briefly what that

 3 employment was or has been.

 4     A.   I have worked in insurance since I was a

 5 teenager.  Worked in claims underwriting and management

 6 through the years.  Some time off while I had children

 7 and then went back to work, and that is pretty much that

 8 is all I have done is work in the insurance industry.

 9     Q.   Can you describe the first employer in the

10 insurance industry for whom you worked?

11     A.   Yes.  It was an employer named Haidinger Hayes.

12 And they were surplus lines brokers and managing general

13 agents, and they had a claims handling operation as

14 well.

15     Q.   What role did you perform for that employer?

16     A.   I started out as a file clerk.  Moved into

17 policy typist, moved into the claims unit and stayed in

18 the claims unit for a few years, and then home and then

19 back in.  That kind of thing.

20     Q.   How many years were you employed by that

21 employer?

22     A.   About five, I believe.

23     Q.   Who was your next full-time employer?

24     A.   I worked for Allen T. Archer, who was a large

25 brokerage firm in the claims unit for a short period of
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 1 time, six months, eight months.  I didn't care for it.

 2 Went back to Haidinge Hayes.  Metro Adjustment Company

 3 was the name of the claims operation attached to

 4 Haidinger Hayes.

 5     Q.   In connection with the claims work that you did

 6 in that last capacity, what functions did you perform?

 7     A.   At Allen T. Archer or Haidinger Hayes?

 8     Q.   The latter.

 9     A.   I was a claims handler, is what they called us

10 and we handled claims that came in on all lines of

11 insurance for which that agency underwrote the business.

12          That includes -- I had a section of the

13 alphabet.  That's the way we did it in those days.  At

14 first I had A through F and then I graduated to A

15 through M.  And the types of claims that I handled were

16 Hughes Tool, Hughes Aircraft, Los Angeles Medical

17 Association, Insurance Brokers Association, Farmers

18 Insurance Groups.  So it was E&L, malpractice,

19 helicopters, marine, property and casualty.  And you

20 learned your trade on the job with a team of lawyers in

21 one corner, the claims processors and adjustors in this

22 corner.  The claims manage in his office.  The other

23 experts all around.  It was sort of a very congenial,

24 back and forth, talk about different types of insurance

25 and claims that came in the door.
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 1     Q.   Were you a processor when you served in that

 2 capacity?

 3     A.   I was an in-house claims adjustor, but we

 4 called them processors, adjustors.

 5     Q.   So you adjusted claims on behalf of the

 6 insuring entities?

 7     A.   Yes.

 8     Q.   Following that position, what was your next

 9 full-time employment?

10     A.   This is a little vague for me.  At one point I

11 had been married early and I stayed home, had children,

12 was a housewife, which was always my expectation.  And

13 worked occasionally to pick up extra money back in the

14 insurance business, and worked for a man at Scott Wetzel

15 Brown Brothers Adjustors and Mel Pauly.  I worked

16 Workers' Comp audits and used to manage self-insured

17 accounts for Thrifty Drug stores.  Worked on products

18 liability claims with Mel.  And in and out of that I

19 would work when I could, go home when I needed to, and

20 just had this very fluid relationship.  Did that on and

21 off for two or three years, somewhere in there.

22     Q.   Did you transition into more full-time

23 employment thereafter?

24     A.   Yes.

25     Q.   What was that?
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 1     A.   I believe it was 1973 or 4 I had divorced and

 2 found myself needing to actually work for a living,

 3 which was different than what my expectation was when I

 4 was in high school.  Decided that what I wanted to do

 5 was get into the underwriting side.  I saw -- and at

 6 that time it was true -- you made more money as an

 7 underwriter than you did as a claims adjustor.  So I set

 8 about trying to find a road into underwriting that did

 9 not require sitting at a rating desk at a large

10 insurance company for seven years.  I didn't have the

11 time.

12          I needed to make more money more quickly, so I

13 set about that road.  How do I get there?  I went to a

14 recruiter.  I can't remember the name of the recruiter.

15 I had read some self-stimulating stuff to get me going

16 on how to shine when you go to an interview.  I went to

17 a recruiter.  They did some testing of typing scripts

18 and things they do.

19          And they sent me on a job that afternoon to a

20 place called Zimmerman insurance Associates.  I

21 interviewed with a man named Jerry Sweeny who happened

22 to be a partner at Zimmerman Insurance Associates.  They

23 had a lot of entities.

24          And I interviewed with Jerry, and I explained

25 my background on claims, and I explained what I was
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 1 hoping to do.  And they had what I called an

 2 underwriting desk within the agency.  And so I let him

 3 know that I really wanted that job and also interviewed

 4 with his office manager and the lady who ran the

 5 underwriting desk, Marge -- and I don't remember her

 6 last name.

 7          And they offered me the job.  I got a call when

 8 I got home from the recruiter that they offered me a job

 9 and I took the job and I started working there within a

10 day or two.

11     Q.   What was that position?

12     A.   Zimmerman Insurance Associates was a pretty

13 decent-sized agency who had agency agreements with

14 several insurance companies, also had a broker's license

15 and a service lines license.  Also had a bailbond agency

16 right next door.  Also had surety entity called Enso

17 right next door, and was also in the process of

18 acquiring a charter from Transnational.  They wanted to

19 start their own insurance company.  So that was one of

20 many things this entity wanted to do.  So it was a good

21 place for me if I was going to work real hard and show

22 some talent, that I would learn, and I did, and got to

23 work very closely with Jerry.

24          THE COURT:  Ms. Tiffany, it very interesting.

25 It is just that we wanted to finish your testimony
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 1 today.

 2          I think the question was what position did you

 3 get for that job.

 4          THE WITNESS:  I don't remember the title, but

 5 it was an underwriting job.

 6 BY MR. McDONALD:

 7     Q.   How long did you stay in that position?

 8     A.   I believe it was four years until they moved to

 9 Orange County.

10     Q.   Did you work on the underwriting side the

11 entire time?

12     A.   I worked on the underwriting side and then I

13 was promoted to an office manager.

14     Q.   Did you continue to do claims work while you

15 were there?

16     A.   I didn't to claims work while I was there.

17     Q.   Following Zimmerman, did you move to another

18 full-time employer?

19     A.   Yes.  And it was a surplus lines brokerage

20 entity.  It was called Insurance Marketing

21 International.

22     Q.   What did you do for that entity?

23     A.   I became a surplus lines insurance broker,

24 which included underwriting and rating commercial lines,

25 risks.
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 1     Q.   How long did you do that?

 2     A.   I did that for two years, maybe three.

 3     Q.   What next did you do?

 4     A.   It was a company called Irby, Sewell & Brown,

 5 and I became a casualty underwriter with umbrella and

 6 excess lines business.  And I underwrote it, bought the

 7 re-insurance, placed the business.

 8     Q.   How long did you stay in that position?

 9     A.   I think it was about three years.  I think.

10     Q.   From there did you move to another full-time

11 employer?

12     A.   I did.  It was Risk Insurance Associates and it

13 was part of the Insurance Company of the West.  I was an

14 underwriter.  I was a casualty/property underwriter.

15     Q.   Am I correct to understand that in each of

16 these employment positions that you described in the

17 insurance industry, none of them involved health

18 insurance; is that right?

19     A.   That's true.

20     Q.   How long were you at this last employer?

21     A.   Three or four years.  I was -- I became branch

22 manager there.

23     Q.   After you left that employment, where did you

24 go?

25     A.   Back with Jerry Sweeney at a company -- he had
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 1 sold his insurance company and it was now called

 2 Insco/Dico.  That is two insurance and MGA, which is

 3 Indemnity Company of California and Developor's

 4 Insurance Company of California, and I became operations

 5 manager.

 6     Q.   How long were you there?

 7     A.   A little over four years.

 8     Q.   Where did you go from that job?

 9     A.   The Department of Insurance.

10     Q.   What year did you join the Department of

11 Insurance?

12     A.   1992.

13     Q.   Have you worked out of the Los Angeles office

14 since then?

15     A.   Yes.

16     Q.   What position did you start in The Department?

17     A.   Insurance compliance officer.

18     Q.   How long did you hold that position?

19     A.   About 18 months, maybe two years.  And then I

20 was promoted to associate insurance compliance officer.

21     Q.   How long did you hold that position?

22     A.   Again two years, two and a half, three, when I

23 was promoted to supervising insurance compliance

24 officer/acting bureau chief.

25     Q.   What bureau were you the acting chief of?
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 1     A.   The Market Conduct Bureau.

 2     Q.   What were your responsibilities in the position

 3 of the acting chief of the Market Conduct Bureau?

 4     A.   Ensure that examinations were performed and to

 5 hire staff and develop procedures and maintain

 6 procedures that were already in place.

 7     Q.   Just so I understand, the Market Conduct Bureau

 8 at the time was responsible for conducting the market

 9 conduct exams?

10     A.   At that time the Market Conduct Bureau

11 performed claims examinations of insurance companies.

12 It did not do rate examinations at that time.

13     Q.   Would compliance officers conduct those

14 examinations?

15     A.   Yes.

16     Q.   How long did you hold that position of

17 supervising insurance in terms of being the compliance

18 officer and acting chief of the Market Conduct Bureau?

19     A.   Until January, 1999.

20     Q.   Then what position did you assume?

21     A.   Supervising.  Still supervising the insurance

22 compliance officers in the Consumer Communications

23 Bureau.

24     Q.   What is the Consumer Communications Bureau?

25     A.   It is commonly referred to as the hotline.  It
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 1 handles phone calls hand also complaints and other

 2 programs.

 3     Q.   Let's go back to 1999.  How many people were in

 4 that bureau?

 5     A.   At that time it was 58, possibly 60.

 6     Q.   What did those individuals do?

 7     A.   They answered the mandated toll free line that

 8 comes in through the Department, Consumers and others.

 9 They respond to contact through the internet site, on

10 its web site.

11          They handled the mediation program; the

12 earthquake, residential and auto.  They handled claims

13 that are time sensitive.  That's what comes to mind

14 right now.

15 BY MR. McDONALD:

16     Q.   Have the responsibilities of the Consumer

17 Communications Bureau changed since 1999 when you took

18 your position?

19     A.   We are probably -- a little bit, yes.

20     Q.   Can you describe --

21     A.   We are probably more active in disaster

22 response than we were in 1999.  We were very much active

23 and worked with the Governor's office, Paul Eden.

24     Q.   How long did you continue in that position

25 starting in 1999?
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 1     A.   A couple of years.  A couple of years.

 2     Q.   What was your next position?

 3     A.   Bureau chief of the Consumer Communications

 4 Bureau.

 5     Q.   How long did you hold that position?

 6     A.   Two or three years.  Again, I would have to

 7 look at my resume, but something like that.

 8     Q.   Subsequent to that two- or three-year period,

 9 you then switched to what position?

10     A.   Acting division chief.  And I still maintained

11 the bureau chief position.  And then promoted to

12 division chief.

13     Q.   What division is this?

14     A.   The Consumer Services Division.

15     Q.   How many bureaus are there within that

16 division?

17     A.   Three.

18     Q.   What are they?

19     A.   The Claim Services Bureau, the Rating and

20 Underwriting Services Bureau and the Consumer

21 Communications Bureau.

22     Q.   For those bureaus, does the Department maintain

23 employees housed in locations other than Los Angeles?

24     A.   No, they are all in Los Angeles.

25     Q.   So your current title, is it division chief of
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 1 the Consumer Services Division; is that correct?

 2     A.   Yes.

 3     Q.   Do you remember when you took that formal

 4 title?

 5     A.   January 1, 2008.

 6     Q.   Did you replace Mr. Cignarale in that position?

 7     A.   Yes.

 8     Q.   Now, you are familiar with the allegations in

 9 this proceeding against PacifiCare Life and Health

10 Insurance, are you not?

11     A.   I am.

12     Q.   Do you remember when you first became aware of

13 this proceeding?

14          MS. ROSEN:  Objection; vague.

15          THE WITNESS:  I don't know an exact date, no.

16 BY MR. McDONALD:

17     Q.   Were you involved in the Department's

18 investigation of PacifiCare during the course of 2007?

19     A.   I was aware of it.  I wasn't much directly

20 involved.

21     Q.   Do you remember how you came to become aware of

22 it?

23     A.   Yes.  I was aware that there was an

24 investigation by the officers in the Claim Services

25 Bureau -- prior to my becoming division chief -- of
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 1 PacifiCare and its complaints that had been filed.

 2     Q.   Do you know how you became aware of it?  Was

 3 there oral communications, something in writing?

 4     A.   I remember oral communication.  And there was

 5 something in writing.  It is vague.

 6     Q.   Do you remember with whom you communicated

 7 with?  From whom did you have oral communications?

 8     A.   Dave Stolls, who was the bureau chief of the

 9 Claims Bureau at the time.  He mentioned it.

10     Q.   Were you aware that the Department of Insurance

11 was jointly working with the Department of Managed

12 Health Care in connection with the PacifiCare

13 investigation?

14     A.   No.

15          MS. ROSEN:  Objection.  Vague as to time.

16          THE COURT:  2007?

17          MR. McDONALD:  Yes.

18          THE COURT:  And the answer was no.

19          THE WITNESS:  No.  It depends on when in 2007.

20 BY MR. McDONALD:

21     Q.   Is there a period of time of time within 2007

22 that you became aware that there was joint work being

23 done between The Department and the Department of

24 Managed Health Care?

25     A.   I remember hearing that the Department talked
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 1 to the Department of Managed Health Care.

 2          MR. McDONALD:  Let me show you a document, and

 3 it can be marked as the next exhibit, which I believe is

 4 5268.

 5          THE COURT:  Correct.  This is an email with a

 6 top date of January 19th, 2007.

 7          (Exhibit 5268 marked for Identification.)

 8 BY MR. McDONALD:

 9     Q.   You have had a chance to review this one-page

10 document?

11     A.   Yes.

12     Q.   If you examine the -- the email string begins

13 at the bottom, is that your understanding?

14     A.   Yes.

15     Q.   This originated with an email from Barbara

16 Love.  Who is she?

17     A.   Barbara Love is a senior compliance officer in

18 the Claim Services Bureau.

19     Q.   This is an email addressed to you and the

20 subject is, "1/24/07 interagency  meeting," do you see

21 that?

22     A.   Yes.

23     Q.   Do you see in the body of the message the first

24 paragraph it makes reference to provider complaints?

25     A.   Yes.
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 1     Q.   And the second half of that sentence says,

 2 "providers are also including the California Medical

 3 Association in their complaint filings with us and DMHC?

 4     A.   Yes.

 5     Q.   And then the sentence goes on to say, "This is

 6 an effort to see that we are on the same page as far as

 7 handling IMR and provider complaints for PacifiCare."

 8     A.   Yes.

 9     Q.   Does that indicate to you that there was some

10 joint activity as of January 2007 between the Department

11 of Insurance and the Department of Managed Health Care?

12     A.   No.

13     Q.   How about the reference to the 1/24/07

14 interagency meeting, what did you understand that to

15 refer to?

16     A.   Yes, the Department holds interagency meetings

17 with its counterparts that handle health issues.

18 Department of Labor; the Department of Managed Health

19 Care; the Office of Patient Advocate; the Department of

20 Insurance and the centers for Medicaid/Medicare

21 Services.  We meet twice a year and discuss issues that

22 each of our agencies is experiencing either with

23 licensing or in various processes so that we are

24 communicating with each other, have an open door policy

25 to each agency and become familiar with our
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 1 counterparts, these agencies.

 2     Q.   How long have those twice-a-year meetings been

 3 conducted?

 4     A.   Twice a year, I would say.  We started the

 5 process in 1997, and they used to meet quarterly.  I was

 6 not involved at that time.  When I became involved

 7 later, we moved it to twice a year, and I don't recall

 8 the exact date.

 9     Q.   Is it your understanding that the reference to

10 the 1/24/07 interagency meeting refers to that type of a

11 meeting?

12     A.   Yes.

13     Q.   Am I correct to understand that you describe

14 that meeting as one where various both federal and state

15 agencies get together?

16     A.   Yes.

17     Q.   Do you see the reference to -- in Ms. Love's;

18 email, the second paragraph asks, "should our DOL

19 contacts be brought into the loop on an FYI basis on

20 this subject?"

21     A.   I do.

22     Q.   Does the "DOL" refers to the federal Department

23 of Labor?

24     A.   Yes.

25     Q.   Is it your interpretation that this refers to a
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 1 meeting where the Department of Labor would likewise be

 2 present?

 3     A.   At the interagency meeting they would attend.

 4     Q.   Moving on up the page to your reply to

 5 Ms. Love, the second sentence references, "And, we will

 6 also have a PCU meeting with DMHC on 2/24," do you see

 7 that?

 8     A.   Yes.

 9     Q.   What is a PCU meeting?

10     A.   Provider Care Unit meeting.

11     Q.   What does that meeting consist of?

12     A.   It consists of the Department of Insurance

13 Provider Care Unit having a telephone meeting with the

14 Department of Managed Health Care Provider Care Unit to

15 share information and discuss issues.

16     Q.   Is one of the purposes of those meetings is to

17 ensure there is a consistency in the regulatory approach

18 of the Department of Insurance and DMHC?

19     A.   Not necessarily, no.

20     Q.   Can you describe for me what the purposes of

21 those meetings are?

22     A.   Usually we would meet to share information, but

23 we have two regulatory schemes, and we are not

24 attorneys, so we don't attempt to try to regulate

25 together or share each other's regulatory approach.  But
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 1 we do share information, and we do share consistency

 2 perhaps in processes.

 3          And the DMHC had some processes in place

 4 through their internet services that we were interested

 5 in knowing about for handling provider complaints.

 6 That's the type of information we would share.

 7     Q.   Who from the Company would attend a PCU

 8 meeting?

 9     A.   It would be those persons primarily involved in

10 handling provider complaints.

11     Q.   So in January of 2007 what individuals would

12 those have been?

13     A.   Janelle Roy, Barbara Love, Robert Masters, and

14 those are the prominent names I remember.  There may

15 have been others.

16     Q.   Is it you testimony that the primary purpose is

17 to exchange information; is that right?

18     A.   Yes.

19          MS. ROSEN:  Objection.  Asked and answered.

20          THE COURT:  Overruled.  I will let the answer

21 stand.  Move on.

22 BY MR. McDONALD:

23     Q.   If you move further up the page you will see

24 the email from Ms. Love back to you, identifies it looks

25 like three different dates.  Does that look correct to
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 1 you?

 2     A.   Yes.

 3     Q.   And that references "1/24-PCU with DMHC"?

 4     A.   It does.

 5     Q.   It says in paren, "your office at 10:30"?

 6     A.   Correct.

 7     Q.   Does that indicate that the 1/24/07 is a PCU

 8 meeting?

 9     A.   I thought it was an interagency meeting.  Now I

10 am not sure.  There is either a typo or the meetings

11 were messed up.

12     Q.   It indicates in paren "your office," do you

13 recall hosting a PCU meeting with DMHC?

14     A.   Yes.

15     Q.   Did you typically attend these meetings as

16 well?

17     A.   Yes.

18     Q.   How often would a PCU meeting occur back in

19 2007?

20     A.   I don't recall.

21     Q.   Do you see on the this top email it indicates

22 then 1/26, a periodic meeting with a series of acronyms

23 that I think refer to other agencies.  And then 2/24, it

24 looks like another PCU with DMHC?

25     A.   Yes.
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 1     Q.   Does that suggest to you that there were

 2 monthly PCU meetings?

 3          MS. ROSEN:  Objection; relevance.

 4          THE COURT:  What's the relevancy?

 5          MR. McDONALD:  There has been an issue already

 6 as to the results of the DMHC activity that was done in

 7 conjunction with the Department of Insurance.  At least

 8 with respect to penalties, we think it is relevant.

 9          THE COURT:  I will allow it for that limited

10 purpose.

11          THE WITNESS:  Please repeat the question.

12 BY MR. McDONALD:

13     Q.   Is it your understanding that the PCU meetings

14 in 2007 occurred on a monthly basis?

15     A.   They could have.

16     Q.   Would they be with respect to specific

17 insurers?

18     A.   Not necessarily.

19     Q.   Do you know if there were minutes or an agenda

20 with respect to the PCU meetings?

21     A.   There were not.

22     Q.   How long would such a meeting take place?

23     A.   It depended how much anyone had to say.  They

24 were very open and casual and round-robin.  And it could

25 be ten minutes.  It could be a half-hour.  I don't



8617

 1 recall it going much longer than that.

 2     Q.   Were they typically telephonic meetings?

 3     A.   Yes.

 4     Q.   Would your staff -- staff within the Department

 5 of Insurance -- meet with you and you would get on the

 6 phone with DMHC personnel?

 7     A.   Yes.

 8     Q.   You are not aware of there being agendas or any

 9 documentation that identifies the subject matters of the

10 discussions?

11          MS. ROSEN:  Asked and answered.

12          THE COURT:  Sustained.

13          Moved on.

14 BY MR. McDONALD:

15     Q.   Who in DMHC was principally responsible for

16 attending those meetings?

17     A.   I remember somebody named Ellen.  I don't

18 remember his [sic] last name or the names of the other

19 participants.

20     Q.   Do you recall if prior to January of 2007 you

21 had any involvement with PacifiCare matters?

22     A.   I don't recall.

23     Q.   Do you recall being involved with issues

24 relating to the notices that were required to be

25 included on forms that are known as Explanation of
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 1 Benefits?

 2          MS. ROSEN:  Objection.  Vague as to time.

 3          MR. McDONALD:  In 2007.

 4          THE COURT:  All right, I will allow it.

 5          THE WITNESS:  I don't recall that as an issue

 6 in 2007 that came to my attention.

 7          MR. McDONALD:  I would like to have this

 8 document marked as the next exhibit in order.

 9          THE COURT:  5269 is an email with a top date of

10 March 23rd, 2007.

11          (Exhibit 5269 marked for Identification.)

12          THE WITNESS:  Okay.

13 BY MR. McDONALD:

14     Q.   Ms. Tiffany, do you recall receiving or having

15 this email exchange with Ms. Love?

16     A.   I don't recall.  I believe it.  I see it.

17     Q.   You see the subject matter -- if you look at

18 the originating email from Ms. Love, the subject matter

19 is, "CDI referral info on EOBs/Policies," do you see

20 that?

21     A.   Yes.

22     Q.   Do you see in the first paragraph of her email

23 she identifies that there is a regulation that says,

24 "the notice is to include the address and telephone

25 number of the 'Department' which reviews claims
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 1 practices"?

 2     A.   Yes.

 3     Q.   In the body of her email she indicates that

 4 companies sometimes refer the claimant to CSB.  Is that

 5 the Claim Services Bureau?

 6     A.   Yes.

 7     Q.   "And its specific location."  And then it says,

 8 "and CCB phone number on EOBs in the policy."  CCB is?

 9     A.   Consumer Communications Bureau.

10     Q.   So that is a different bureau than the Claim

11 Services Bureau; is that right?

12     A.   Yes.

13     Q.   In the next paragraph it indicates that, "It

14 has been tentatively suggested to one insurer who has

15 not been included in any referral info on its EOBs to

16 show that inquiries s/b addressed to the attention of

17 CSD."  I assume that should be "should be"?

18     A.   Say that again.

19     Q.   "Addressed to the attention of CSD," that is

20 the Consumer Services Division?

21     A.   Yes.

22     Q.   So did you read this email to indicate to you

23 that Ms. Love had a question as to whether which entity

24 should be identified as the contact for the Department

25 on EOB notices?
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 1     A.   No.

 2     Q.   What did you understand her email to request,

 3 if anything?

 4     A.   I don't know that she was requesting something

 5 from me.  She was asking me if I remembered any of these

 6 that she outlined and I just responded with what I

 7 recalled off the top of my head.

 8     Q.   What you recalled is you identified CIC

 9 12921.1, that is a provision of the Insurance Code; is

10 that right?

11     A.   Yes.

12     Q.   And also CIC 510.  That is another provision of

13 the Insurance Code?

14     A.   It is.

15     Q.   Did you have any concern about the possibility

16 of there being different references in different

17 company's EOBs to different entities within the

18 Department?

19     A.   No, I was not concerned.

20     Q.   Does reviewing this document refresh your

21 recollection that you were aware that this did or did

22 not relate to PacifiCare?

23     A.   This did not seem to relate to PacifiCare to

24 me.

25          MR. McDONALD:  I will have this document marked
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 1 as next in order.

 2          THE COURT:  5270 is an email chain with a top

 3 date of March 28, 2007.

 4          (Exhibit 5279 was marked for Identification.)

 5 BY MR. McDONALD:

 6     Q.   Do you recall this email chain?

 7     A.   I do not.  I do now, but not before today.

 8     Q.   Starting at the bottom, do you see the subject

 9 line refers to PacifiCare/United Health?

10     A.   Yes.

11     Q.   Your email starts off, "I am attending a

12 meeting for Tony that will include PacifiCare issues."

13 Tony refers to Mr. Cignarale; is that right?

14     A.   Yes.

15     Q.   He at the time held what position?

16     A.   Division chief, Consumer Services Division.

17     Q.   Do you recall what that meeting was?

18     A.   I don't.

19     Q.   Do you have any recollection with whom the

20 meeting was held?

21     A.   I don't, not clearly.

22     Q.   Do you have any memory for the subject matter

23 of the meeting?

24     A.   Not clearly.

25     Q.   Do you have a general memory?
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 1     A.   It was to discuss issues with PacifiCare, but

 2 the details of that discussion I don't recall.

 3     Q.   Were there also issues related to

 4 UnitedHealthcare?

 5     A.   I don't recall.

 6     Q.   You see the email at the top, your response to

 7 Mr. Stolls, the third sentence says, "I am sitting in

 8 for Tony as ADC."  What is ADC?

 9     A.   Acting division chief.

10     Q.   Is it fair to infer that this was not a meeting

11 with staff in the Claim Services Bureau, such as

12 Mr. Brunelle or Masters or Ms. Love?

13     A.   I believe that is true, but they may have

14 attended.  I don't recall.

15     Q.   Do you have any recollection of whether it

16 involved another agency, such as DMHC?

17     A.   Not that I recall.

18     Q.   Does your answer mean that you don't recall

19 that DMHC attended or you don't recall if they attended

20 or not?

21     A.   I don't recall if they attended or not.

22     Q.   Do you think it would have referred to an

23 interagency meeting if there had been personnel from

24 outside --

25          MS. ROSEN:  Calls for speculation.
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 1          THE COURT:  Let him finish the question.

 2          MR. McDONALD:  -- the Department of Insurance?

 3          MS. ROSEN:  Calls for speculation.

 4          THE COURT:  If you know.

 5          THE WITNESS:  I don't know.

 6          MR. McDONALD:  I would like to have marked the

 7 next document marked.  It is a two-page document marked

 8 as next exhibit in order.

 9          THE COURT:  5271 is a highly redacted document

10 with a top date of May 3rd, 2007.

11          Did it start out as  an email, Mr. McDonald?

12          MR. McDONALD:  We can ask.  It is one of theirs

13 not one of ours.

14          (Exhibit 5271 marked for Identification.)

15 BY MR. McDONALD:

16     Q.   Ms. Tiffany, do you recognize this document?

17     A.   I don't.

18     Q.   Even the top part that shows an email from you

19 to Mr. Cignarale?

20     A.   I sent it.  I don't recall it.

21          THE COURT:  Do you think it was an email?

22          THE WITNESS:  It looks like an email.

23 BY MR. McDONALD:

24     Q.   Do you have any understanding of what the

25 redacted material consists of, just the nature of it
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 1 rather than the substance?

 2     A.   I'm sorry, I don't.

 3     Q.   The sole text in your email to Mr. Cignarele

 4 reads, "FYI - I'm keeping a copy in my UHC/PC file."

 5 What does UHC file refer to?

 6     A.   It should read UnitedHealthcare, PacifiCare

 7 file.

 8     Q.   Does reading that and the date of May 3rd, 2007

 9 refresh your recollection as to what this email is

10 apparently forwarding or referring to?

11     A.   I'm sorry, it doesn't.

12     Q.   Is it fair for me to infer that you maintained

13 a file on UnitedHealthcare and PacifiCare?

14     A.   I had email folders.  I do not recall having a

15 physical folder, and I don't believe I did.

16     Q.   Is it fair for me to infer that your reference

17 in this email to "my UHC/PC files" is referring to an

18 electronic folder or file that you maintained?

19     A.   I don't recall exactly, but that seems logical.

20     Q.   Well, is it fair to infer that there was a file

21 of some sort?

22     A.   There must have been.

23     Q.   Is it that you are not sure whether it was a

24 hard copy file or simply an electronic file?

25     A.   My belief is that it was an electronic file.
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 1     Q.   Do you know why you created or maintained an

 2 electronic file?

 3     A.   The reason I would do that, not remembering

 4 everything that went into it here would be because there

 5 were emails coming in and I wanted to put them some

 6 place, so I must have.

 7     Q.   And why is it that you would want to put them

 8 some place?

 9     A.   To be able to retrieve them.

10     Q.   So you anticipated that you might have a future

11 need for them?

12     A.   Possibly.

13     Q.   Do you know if this file exists today?

14     A.   I do have a PacifiCare email file.

15     Q.   Is it your belief that the file that is

16 referenced in Exhibit 5271 is your PacifiCare email

17 file?

18     A.   Probably.

19     Q.   Do you know if the contents of your PacifiCare

20 email file were produced in this proceeding?

21     A.   Everything I retained was produced, as far as I

22 know.

23     Q.   If you look at the FYI entry, there is a

24 horizontal line running across the page.  Do you know

25 who prepared any of the material that was redacted below
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 1 that line?

 2     A.   I don't.

 3          MS. ROSEN:  Objection, Your Honor.  Calls for

 4 attorney/client privilege to the extent it involved any

 5 communications with attorneys.

 6          THE COURT:  All right, sustained.  There is

 7 nothing there.  She doesn't remember.

 8          MR. McDONALD:  I don't think the identity is an

 9 attorney/client piece of information.

10          THE COURT:  Do you remember anything?

11          THE WITNESS:  I don't.

12          THE COURT:  Let's move on.

13 BY MR. McDONALD:

14     Q.   This last document we looked at is dated May of

15 2007.  Do you recall what, if any, activity you had with

16 respect to PacifiCare between May of 2007 and January of

17 2008?

18     A.   I don't have, to be specific.

19     Q.   Is it that you don't have any specific memory?

20     A.   I don't have any specific memory.

21     Q.   Do you think may have been involved in some

22 meetings, but you don't have any specific recollection?

23          MS. ROSEN:  Calls for speculation.

24          THE COURT:  I am going to sustain the question

25 as argumentative.
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 1 BY MR. McDONALD:

 2     Q.   Do you recall when the Department issued the

 3 Order to Show Cause in this proceeding?

 4     A.   I don't.

 5          MR. McDONALD:  This can be marked as the next

 6 exhibit in order.

 7          THE COURT:  5272.  This is a Department of

 8 Insurance news release dated January 29th, 2008.

 9          (Exhibit 5272 marked for Identification.)

10 BY MR. McDONALD:

11     Q.   Do you recall seeing this press release before

12 today?

13     A.   Vaguely.

14     Q.   Did you participate in any way in its

15 preparation?

16     A.   I did not.

17     Q.   The reference on the upper left, "For Release:

18 January 29th, 2008" assist you in remembering when the

19 Order to Show Cause in this case was publicly released?

20     A.   Yes.

21     Q.   So is it fair to infer that it occurred on or

22 around January 29th, 2008?

23     A.   It sounds reasonable.

24     Q.   That is consistent with your memory?

25     A.   I don't recall when the OSC was filed.  I see
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 1 the press release.  It seems reasonable.

 2          MR. McDONALD:  Your Honor, the next document we

 3 have, I have both redacted and un-redacted forms.  I

 4 would suggest that for purpose of questioning, the

 5 witness have the ability to look at the un-redacted one.

 6          THE COURT:  That's fine.  I will mark the

 7 redacted one.  I will mark 5273 an email chain with a

 8 top date of January 29th, 2008.

 9          (Exhibit 5273 marked for Identification.)

10 BY MR. McDONALD:

11     Q.   Going to the bottom where the email string

12 originates, this starts with an email from you, correct?

13     A.   Yes.

14     Q.   It looks to be dated January 28th at 5:21 p.m.

15     A.   It does.

16     Q.   It is addressed to Byron Tucker and Jason

17 Kimbraugh?

18     A.   Byron Tucker is the Commissioner of the

19 Communications Bureau, I think it is called.  Jason

20 Kimbrough also works in that bureau for Byron.

21     Q.   What does the Communications Bureau do?

22     A.   It manages press releases and inquiries from

23 the media.

24     Q.   It shows a cc to Mr. Cignarale?

25     A.   Yes.
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 1     Q.   The subject of this email, "Is PacifiCare a

 2 victim," do you see that?

 3     A.   Yes.

 4     Q.   Do you remember why you sent this email?

 5     A.   I don't.

 6     Q.   You don't have any recollection of anyone

 7 asking you to do this?

 8     A.   I don't.

 9     Q.   The email reads, "We may be in luck.  Patrick

10 found," and it identifies a name.  We'll refer to this

11 person as Mrs. W.  "Lives in L.A. and agrees to talk to

12 the press about her case with us."  Do you see that?

13     A.   I do.

14     Q.   Who is "Patrick"?

15     A.   "Patrick" is Patrick Campbell, the bureau chief

16 of the Claims Services Bureau.

17     Q.   Was that his role in January of 2008?

18     A.   Yes.

19     Q.   Looking at this today, what did you anticipate

20 that Mr. Tucker or Mr. Kimbrough would do with this

21 information?

22     A.   My belief is that they would contact this

23 person to see if they would talk to him.

24     Q.   This email is at 5:21, the day before the press

25 release that is marked as 5272; is that right?
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 1     A.   Yes, it is.

 2     Q.   And Mr. Tucker sent the reply to you

 3 indicating, "I just talked to Mrs. W, are you sure this

 4 is related to tomorrow's action?"  Do you see that?

 5     A.   Yes.

 6     Q.   What did you understand that to mean?

 7     A.   I don't know what that meant.  I don't recall

 8 all the circumstances.

 9     Q.   Then if you move further up, there is another

10 email from Mr. Tucker indicating, "Nonetheless, Lisa

11 Girion will contact her to see if it fits."  Do you know

12 who Ms. Girion is?

13     A.   Yes.

14     Q.   Who is she?

15     A.   She is a reporter with one of the newspapers,

16 the Los Angeles Times, I believe.

17     Q.   Do you have any knowledge as to whether Ms. W

18 spoke with Ms. Girion?

19     A.   I don't.

20     Q.   Do you know if Ms. Girion has any relationship

21 to Sherwood Girion?

22          MS. ROSEN:  Calls for speculation.

23          THE COURT:  If you know.

24          THE WITNESS:  I don't know.

25
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 1 BY MR. McDONALD:

 2     Q.   Further up there is a response from Mr.

 3 Cignarale at 1:47 a.m., which is impressive, indicating,

 4 "My understanding is that she has a PacifiCare case we

 5 assisted her with and she also has other complaints with

 6 others insurers like Blue Shield.  Hopefully she will

 7 stick to her Paccare case."

 8     A.   I see that.

 9     Q.   What did you understand that to refer to?

10     A.   I don't know that I understood it to refer to

11 anything.

12     Q.   Do you recall having any communications with

13 any other individuals related to media contacts

14 associated with the release of the OSC in this

15 proceeding?

16     A.   I don't recall.

17     Q.   Is it possible that you did?

18     A.   It is possible.

19     Q.   Was that one of your roles at the time?

20     A.   Not necessarily.

21     Q.   I don't know what that answer means.  What does

22 "not necessarily" mean?

23     A.   It is not my role to handle or provide

24 information to the press office generally.  If asked to

25 do something, I may be able to respond.



8632

 1     Q.   So as a general matter you don't communicate

 2 with the press office to, for example, give them the

 3 name of a potential complaining victim?

 4          MS. ROSEN:  Objection.  Asked and answered.

 5          THE COURT:  Overruled.

 6          You can answer.

 7          THE WITNESS:  No, I don't.

 8 BY MR. McDONALD:

 9     Q.   Do you know who Molly DeFrank is?

10     A.   Yes.

11          THE COURT:  This is 5274.  It is an email with

12 a top date of January 30th, 2008.

13          (Exhibit 5274 marked for Identification.)

14 BY MR. McDONALD:

15     Q.   Do you see what has been marked as 5274?

16     A.   Yes.

17     Q.   This is an email chain, two pages.  Do you see

18 on the first page the top two emails seem to be between

19 you and Molly DeFrank?

20     A.   Yes.

21     Q.   Who is Ms. DeFrank?

22     A.   Ms. DeFrank works in the Communications office

23 under Byron Tucker.

24     Q.   In January of 2008 was that true as well?

25     A.   Yes.
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 1     Q.   Do you have a recollection as to why you were

 2 sending this information to Ms. DeFrank?

 3     A.   I only recall that I was asked for it.

 4     Q.   Who do you recall asked you for this

 5 information?

 6     A.   I don't recall.

 7     Q.   Do you think it was someone other than Mr.

 8 Tucker?

 9     A.   I don't recall.  It could have been, but I

10 don't recall.

11     Q.   Do you recall if you provided any other

12 information related to the PacifiCare OSC in or around

13 January 2008 other than these two email strings that we

14 have identified?

15     A.   Not without specifics, no, I don't recall.

16     Q.   So you may have, but you just don't recall?

17     A.   True.

18     Q.   And you don't recall who asked you?

19     A.   No.

20          MS. ROSEN:  Objection.  Asked and answered.

21          THE COURT:  I'll allow it.  No.

22          MR. McDONALD:  I will have the next document

23 marked as Exhibit 5275.

24          THE COURT:  5275 is an email with a top date of

25 January 30th, 2008.  This one has a subject of
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 1 "PACIFICARE CALLS".

 2          (Exhibit 5275 marked for Identification.)

 3          THE COURT:  The previous one's subject was

 4 "PSB-6252214".

 5 BY MR. McDONALD:

 6     Q.   Ms. Tiffany, do you recall this email that has

 7 been marked as 5275?

 8     A.   I don't recall it, but I can see it.

 9     Q.   Having reviewed it today, can you provide some

10 description of what this email is intended to do?

11     A.   Yes.  The Consumer Communications Bureau tracks

12 calls that come into it for the 800 line.  And this

13 email was intended to set up a system to track

14 PacifiCare calls.

15     Q.   What is a short-term qualifier?

16     A.   The Consumer Communications Bureau has set up

17 through the Oracle database system that we have a

18 qualifying system for telephone calls that come to the

19 Department through the 800 line.

20          Part of that system includes short-term

21 qualifiers which we established for spikes in calls

22 expected, subjects that are short-term, not necessarily

23 year in and year out, the subjects that need to be

24 tracked.  And we set up a short-term qualifier.  That

25 means it is to be in place for generally a short period
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 1 of time as opposed to all the other qualification

 2 subjects that we track, which we expect to track year

 3 in, years out.

 4     Q.   So this is a qualifier that is in place for a

 5 short term; is that correct?

 6     A.   It is expected to be used for a short period of

 7 time as opposed to years in and years out, over data

 8 that we want to collect on the telephone calls received

 9 in the Consumer Communications Bureau.

10     Q.   What is the short-term qualifier, what will be

11 done?

12     A.   It will track calls -- in this case that come

13 in from members of the public through the 800 line that

14 officers will receive and answer that have to do with

15 PacifiCare.  They will tick the computer system, the

16 Oracle system, PacifiCare.  So we know that we received

17 ten calls, two calls, 100 calls, whatever it may be,

18 about PacifiCare.

19     Q.   And did the Consumer Communications Bureau

20 create any reports as a result of that tracking that you

21 just described?

22     A.   The reports are already built in.

23     Q.   So yes, there were reports?

24     A.   There were reports that were available.

25     Q.   Available to whom?
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 1     A.   To those who want to run the report.

 2     Q.   Is that people within the Department?

 3     A.   Yes.  That would be people within the Consumer

 4 Communications Bureau, myself, within a certain group of

 5 persons.  Not anyone in the Department can run a report.

 6     Q.   A member of the public can't get this

 7 information?

 8     A.   No.

 9     Q.   What is have deep code?

10     A.   Deep code is a second layer of reporting, of

11 data collection.  While you were on the telephone call,

12 you would tick PacifiCare, you had a call about

13 PacifiCare.  And then the subject of the call is what we

14 call decoding, and it ties to the National Association

15 of Insurance Commission coding system which tracks the

16 line of insurance and the issue, the subject matter of

17 that call.

18     Q.   This is an instruction that is going to the

19 staff that is going to take phone calls; is that fair?

20     A.   Yes.

21     Q.   It says, "If a caller wants to file a

22 complaint, you'll need to click on the short-term

23 qualifier AND decode the call and then send the RFA."

24 Is that a request for assistance?

25     A.   Yes.
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 1     Q.   And then the next sentence says, "If the caller

 2 wants to file a complaint that is not within our

 3 jurisdiction, you will need to check on the short-term

 4 qualifier and the refer out of CDI AND the 'refer out of

 5 CDI' as well."

 6     A.   True.

 7     Q.   That indicates where a complaint is made by a

 8 caller that is outside the Department's jurisdiction the

 9 Department does not send out to RFA form.  Is that

10 right?

11     A.   That's right.

12     Q.   And your staff advises the complainant which

13 agency they should go to?

14     A.   Yes.

15     Q.   Do you recall what, if any, involvement after

16 this January 30th email you had in connection with the

17 PacifiCare OSC between, say, January 30th and June 30th,

18 2008?

19     A.   I don't recall.

20     Q.   You don't have any recollection of there being,

21 for example, monthly meetings of senior staff that you

22 participated in that addressed the issue?

23     A.   Not that I recall.

24          MS. ROSEN:  Objection; vague.

25          THE COURT:  Overruled.  She says she doesn't
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 1 remember.

 2          (Recess.)

 3          MR. McDONALD:  Your Honor, maybe I can try to

 4 put two documents together and one of them is already

 5 marked.  I have 5036.  This is a new exhibit, a one-page

 6 document.

 7          THE COURT:  5276 is an email with a top date of

 8 May 21st, 2009.  And this is 5036.

 9          (Exhibit 5276 marked for Identification.)

10          MR. STRUMWASSER:  Does 5276 have no Bates

11 number?

12          MR. McDONALD:  It has no Bates number.  It is

13 one that I understand was produced to us by the judge

14 when Mr. Dixon testified.  And the Department --

15          THE COURT:  Can we put a Bates number on it or

16 what she we do?

17          MR. STRUMWASSER:  We can.

18          THE COURT:  It is up to you.

19          MR. STRUMWASSER:  We have been using the

20 occasional exhibit that was produced without a Bates

21 number, so...

22          THE COURT:  All right.  Whatever works.

23 BY MR. McDONALD:

24     Q.   Ms. Tiffany, if you could refer first to

25 Exhibit 5036.  Starting at the back there is a May 4th,
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 1 email from Ms. Roy to Mr. Masters and Ms. Love.  Do you

 2 see that?

 3     A.   Yes.

 4     Q.   The email starts off saying, "Leone is looking

 5 for cases where the complaint was about UHC or

 6 PAC requiring their insureds to obtain authorization 24

 7 hours prior to every hospital admission."  Do you see

 8 that?

 9     A.   Yes.

10     Q.   Is the reference to "Leone" referring to you?

11     A.   Yes.

12     Q.   Can you explain what the reason was that you

13 were looking for these cases?

14     A.   I was asked to retrieve this information.

15     Q.   By whom?

16          MS. ROSEN:  Objection, Your Honor.  Calls for

17 attorney/client privilege response.

18          THE COURT:  Overruled.

19          You can say if you remember.

20          THE WITNESS:  I don't recall.

21 BY MR. McDONALD:

22     Q.   The reference to "UHC," what does that refer

23 to?

24     A.   UnitedHealthcare.

25     Q.   The reference to "PAC"?
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 1     A.   PacifiCare.

 2     Q.   Now, if you look further up the email chain,

 3 the second one from the top on the first page from Mr.

 4 Masters to Ms. Love, Ms. Roy and to you?

 5     A.   Yes.

 6     Q.   If you read -- the fourth sentence reads, "UHC

 7 had actually advised us of the new procedure a few

 8 months before the hospitals contacted us."

 9          Do you see that?

10     A.   Yes.

11     Q.   Do you recall reading that?

12     A.   I don't.

13     Q.   Then three sentences later, "We never heard a

14 single complaint from the providers after the effective

15 date of the new protocol."

16          MS. ROSEN:  Your Honor, I am going to object

17 based on relevance.  There is testimony in the record

18 already that this particular pre-authorization policy

19 related to UnitedHealthcare only.

20          THE COURT:  Okay.  What's the relevancy?  It

21 does appear as if it is UnitedHealthcare.

22          MR. McDONALD:  Well, Your Honor, the initial

23 inquiry asks about UnitedHealthcare, PacifiCare.

24          THE COURT:  But the answers don't relate to

25 PacifiCare.  Let's move on.
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 1 BY MR. McDONALD:

 2     Q.   If you turn next to the document that has been

 3 marked 5276, the initial email at the bottom is dated

 4 May 21st, 2009 from Ms. Roy to Mr. Masters.  Do you see

 5 that?

 6     A.   Yes.

 7     Q.   The subject is "PAC Status & Instructions"?

 8     A.   Yes.

 9     Q.   Now, the email contains "a list of requirements

10 that came down from Leone."  That is you?

11     A.   Yes.

12     Q.   You see the four numbered items?

13     A.   I do.

14     Q.   When did you first become aware that the CDI

15 would perform the review that is referenced in this

16 email?

17     A.   About that time, the time of the email.

18     Q.   So on or about May 21st, is that your best

19 recollection?

20     A.   That is my best recollection.

21     Q.   Do you have a recollection of seeing this

22 email?

23     A.   I don't.

24     Q.   Do you know who was involved in determining

25 that this review would be conducted?
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 1     A.   I don't recall.

 2     Q.   Do you know of any documents that refer to

 3 conducting this review other than this email -- these

 4 emails that are shown on this page which has been marked

 5 as Exhibit 5276?

 6          MS. ROSEN:  Objection, Your Honor, to the

 7 extent that the question calls for attorney/client

 8 communication.

 9          THE COURT:  Who things come from or don't come

10 from is not attorney/client privileged.  Otherwise, we

11 can't tell if they are.  But if the question calls for

12 you to identify a document that was attorney/client

13 privilege, then you don't have to identify that

14 document, you can identify all other documents.  But

15 since you don't remember, I am not sure we have a

16 problem at this point.

17 BY MR. McDONALD:

18     Q.   Do you know who determined that Mr. Masters

19 should undertake this project?

20     A.   Ms. Roy is my recollection.

21     Q.   Do you know why she chose Mr. Masters to

22 perform this project?

23     A.   No.

24     Q.   What did you tell Ms. Roy?

25     A.   The exact instructions I don't recall.
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 1     Q.   Do you see the numbered items one through four

 2 at the initiating email at Exhibit 5276?

 3     A.   I do.

 4     Q.   Do those four items reflect what you told

 5 Ms. Roy?

 6     A.   It seems likely, yes.

 7     Q.   You don't have any recollection of what you

 8 told her?

 9     A.   Not the exact words, no.

10     Q.   How about the substance of what you told her?

11     A.   Yes.

12     Q.   So you do have a recollection of the substance?

13     A.   And it mirrors closely to what is on this page.

14     Q.   Were there any other subject matters forming

15 the substance of your instructions to Ms. Roy other than

16 these four items?

17     A.   Not that I recall.

18     Q.   Is it your best recollection that your

19 instruction to Ms. Roy occurred on or about May 21st?

20     A.   On or about, yes.

21     Q.   Now, item one says, "Keep track of any cases

22 where you have to change the case to a justified

23 complaint."   Do you see that?

24     A.   I do.

25     Q.   What does that mean?
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 1     A.   That means that during the trend review, if Bob

 2 is looking at the case and determines that the case

 3 should be justified when it wasn't justified before.

 4 But he should keep track of it, that seems what that

 5 means to me.

 6     Q.   You referred to trend review.  What is trend

 7 review?

 8     A.   A trend review is a review of a complaint

 9 against a particular licensee within a certain period of

10 time.

11     Q.   Is that what this project was?

12     A.   Yes.

13     Q.   What was the scope of that trend review?

14     A.   The scope would be to review the complaint

15 files that we have within the given time period,

16 whatever it may be, against whichever licensee has been

17 determined that we are going to look and go through the

18 complaint files and do a regulatory review of that

19 particular complaint.

20     Q.   Or that series of complaints?

21     A.   Yes.  One by one through that whole period,

22 yes.

23     Q.   What trend is being reviewed?  The term "trend

24 review," what is that intended to communicate?

25     A.   Trend would be the outcome of a review and we
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 1 call it a trend review.  That is you are looking through

 2 the complaint cases, doing a regulatory review, looking

 3 at whether or not it is deemed justified, looking to see

 4 if violations had occurred, determining those

 5 violations.  And when that process has been completed

 6 for a given period of time for the cases that you have

 7 looked at, you wined up with a trend review.

 8     Q.   So this is something beyond looking

 9 retrospectively over a period of time to say how many

10 complaints have we received, how many of them have been

11 justified, how many violations.  This is something

12 different than studying that; am I correct?

13     A.   Well, it is a deeper study in that the cases

14 are being reviewed for regulatory compliance.

15     Q.   I'm trying to understand what review is

16 occurring that it would not have occurred when these

17 complaints were first examined by a compliance officer.

18     A.   You are going back through your historical

19 records and taking another look at spending additional

20 time looking at doing a regulatory review.  That is not

21 an uncommon practice.

22     Q.   Why is it that the Department engages in that

23 kind of review as a not uncommon practice?

24     A.   We would do it to take a closer look at the

25 actions at the cases that we have for a particular
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 1 licensee, basically digging deeper into the files,

 2 spending more time, taking a closer review.

 3     Q.   For how long has the Department of Insurance

 4 undertaken this type of trend review?

 5     A.   For as long as I can remember.

 6     Q.   Is it associated with any other activity that

 7 the Department has engaged in in connection with the

 8 licensee?

 9     A.   I am not clear on the question.  Say again.

10     Q.   Is there something that triggers a trend

11 review?

12     A.   There are a number of things that can trigger a

13 trend review.  We can be asked to do a trend review.

14 You can do a trend review because in looking at the

15 database you see a number of violations for a certain

16 licensee, which then triggers the bureau chief, a

17 division chief, or someone else to say let's do a closer

18 trend review to see what issues we need to look at more

19 closely and look for compliance issues within the case

20 files.

21     Q.   So one, you can be asked.  And the second way

22 is the bureau chief on his or her own initiative can

23 say, I would like to do a closer study of our review of

24 complaints for particular licensee.

25     A.   Yes.
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 1     Q.   Now, when a trend review is asked for, who

 2 makes that request?

 3     A.   They can come from a number of places.

 4     Q.   Can you identify what those number of places

 5 are?

 6     A.   It could be asked by the Commissioner.  It

 7 could be asked by our deputy commissioner.  It could be

 8 something I asked for because I spotted something.  A

 9 legal department might ask.

10     Q.   In this instance, was this one that you had

11 initiated?

12     A.   Well, I requested it of my staff.

13     Q.   What caused you to ask your staff?

14          MS. ROSEN:  Objection, Your Honor.

15          THE COURT:  Overruled.

16          THE WITNESS:  Someone asked me for it.

17 BY MR. McDONALD:

18     Q.   Who asked you for it?

19     A.   That I'm not clear on.  I don't recall.

20     Q.   Do you know if you were asked in writing to

21 cause a trend review to be performed?

22     A.   Not that I recall.

23     Q.   Do you know what department the person or

24 persons who asked you to have this trend review

25 performed work in?
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 1     A.   The Department of Insurance for sure.

 2     Q.   Within any particular bureau?

 3     A.   That I don't recall.

 4     Q.   How many other instances have you instructed

 5 staff to conduct a similar review?

 6     A.   I couldn't tell you.  Many.  But I couldn't

 7 give you a number.  We are doing two to three right now

 8 by request.

 9     Q.   More than ten?

10     A.   Under me that I recall?  Yes, more than ten.

11     Q.   When we are talking about trend review, we are

12 talking about an instance -- tell me if I am wrong in

13 this case -- where complaint files that were closed

14 after a compliance officer completed his or her review

15 were examined again by a compliance officer to determine

16 what violations occurred or whether there was a

17 justified complaint?

18     A.   Usually they are closed.  But there could be

19 open too.  We are doing one right now that includes open

20 and closed.

21     Q.   Am I correct to understand your testimony that

22 you have directed that this occur in more than ten

23 instances?

24     A.   To my best recollection, yes.

25     Q.   That is over what period of time?
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 1     A.   Two or three years, maybe four, with a

 2 different bureau at the time.

 3     Q.   I'm sorry, I missed that.  With a different

 4 bureau?

 5     A.   Yes.  I was also working as a bureau chief for

 6 the Consumer Communications Bureau.  I would ask for a

 7 review of certain cases to see if there was anything

 8 that we need to concentrate on.

 9     Q.   So am I correct to understand that the Consumer

10 Communications Bureau also conducts reviews of this

11 nature?

12     A.   They can.  They have.

13     Q.   So going back to Exhibit 5276, the second

14 numbered item, keep a list of any case in which you

15 changed a justified box to a 'J'".

16          Do you see that?

17     A.   Yes.

18     Q.   How does number two differ from number one?

19     A.   I don't know.  I didn't write this, but I don't

20 know.

21     Q.   The next line says, "When you delete or add

22 violations, do not reopen any 2008 cases" -- and "not"

23 seems to be underlined -- "reopen any 2008 cases."

24          Do you know what that refers to?

25     A.   Well, what she seems to mean is if you do the
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 1 complaint review, you don't have to open the case in the

 2 computer system to do it.

 3     Q.   What do you understand "reopen" means?

 4     A.   In our system when you open case, there is a

 5 whole coding system.  You opened a case, there is a code

 6 for that.  You close a case, there is a code for that.

 7 You can review a physical file and look for violations

 8 and do trend reviews without going back into the file

 9 and opening it up.

10     Q.   So the file would remain a closed file?

11     A.   Yes.

12     Q.   "That will throw the CCS," does that refer to

13 the Consumer Complaint Study?

14     A.   I think that is what she means.

15     Q.   Do you understand what that sentence is

16 intended to communicate?

17     A.   Well, I am not sure.  As I said, I didn't write

18 this.  I am not sure of Janelle's intention, but it

19 seems to me that she wouldn't want the case reopened

20 because that might throw the Consumer Complaint Study

21 off.  I don't know if that is true, but that is what it

22 seems to me.

23     Q.   What is your understanding, if any, on how it

24 would throw the Consumer Complaint Study off?

25     A.   It is possible that if you reopen the case that
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 1 then if wouldn't show up on the closed list of cases for

 2 2008.  It would be open in 2009, perhaps then it

 3 wouldn't be listed as a closed complaint in 2008 and I

 4 think that is what she was getting at.

 5     Q.   CCS, is that a study that is done on a calendar

 6 year basis?

 7     A.   Yes.

 8     Q.   This assignment to Mr. Masters was directed at

 9 2008 closed complaint files, is that right?

10     A.   That's right.

11     Q.   This instruction came in May of 2009, right?

12     A.   Right.

13     Q.   Had the CCS for PacifiCare been completed by

14 May of 2009?

15     A.   No.  That I recall.

16     Q.   Why is it that you recall that?

17     A.   It takes us many months.  And my recollection

18 is in May of 2009 we had not completed, not just

19 PacifiCare, the Consumer Complaint Study for all or

20 licensees.  In May of 2009, my best recollection is that

21 it wasn't completed at that time.

22     Q.   Just so the record is clear, because I think I

23 left out the word "2008," so the 2008 CCS was not yet

24 done as of May of 2009?

25     A.   I believe that's correct.
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 1     Q.   So if the CCS had not yet been completed as of

 2 May, how would changing the status of a 2008 case change

 3 throw off the CCS?

 4     A.   Because it was in progress.  There is a

 5 process.

 6     Q.   Then the next sentence says, "Just changing the

 7 violation data for 2008 cases won't, unless the case is

 8 changed to 'J'".   What do you understand that to mean?

 9          MS. ROSEN:  I am going to object to relevance

10 on the CCS.  There is nothing in any of the allegations

11 relating to the Consumer Complaint Study.

12          THE COURT:  I am not sure what the specific

13 relevancy is of that particular part of it.

14          MR. McDONALD:  Your Honor, in this is an email

15 that as I understood the testimony was a memorialization

16 of the instructions that were provided to Mr. Masters to

17 conduct this examination of the closed complaint files.

18          I think we are entitled to know -- if this is

19 the only memorialization of what those instructions

20 were, I think we are entitled to understand what

21 Ms. Tiffany understood them to be.  This email was

22 copied to her.  To the extent that it misstated the

23 instructions, presumably she would have clarified that

24 and Mr. Masters worked to develop additional violations

25 that have found their way into this proceeding.  I think
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 1 that entitles us to try to assess how that came about.

 2          THE COURT:  It is okay to find out what it

 3 means, but I don't want to spend a whole lot of time on

 4 it.  So could you go back to the last question.

 5          (Question read.)

 6          THE WITNESS:  Again, I am not sure what Janelle

 7 meant.  She wrote this, but it seems to me that she

 8 wrote here that it wouldn't change anything in the

 9 Consumer Complaint study to add any violations, but if

10 you add a "J" where there was no "J" before, that would

11 change it, that you would have more justified complaints

12 than you did before.

13 BY MR. McDONALD:

14     Q.   Now, the third bulleted item says, "the trend

15 review needs to include a table of violations...just

16 like LSRs," and then goes on.  What do you understand

17 that to mean?

18          MS. ROSEN:  Objection, Your Honor, this calls

19 for attorney/client communications.

20          THE COURT:  Overruled.  But, basically, what is

21 an LSR?

22          THE WITNESS:  A legal services request.

23          THE COURT:  That's as far as you get to go.

24          MR. McDONALD:  I think this is suggesting that

25 the trend review needs to include a table of violations
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 1 just like all LSRs indicates there is a trend review and

 2 an LSR and it is relating one to the other.

 3          THE COURT:  You can ask about the trend review,

 4 but not about the legal services request.

 5 BY MR. McDONALD:

 6     Q.   So what do you understand the statement, "The

 7 trend review needs to include a table of violations"?

 8     A.   Once the officer or officers that are working

 9 on the trend review have determined what the violations

10 are as they go through the files for noncompliant

11 activities, they formulate a table of violations and

12 noncompliant acts.

13          A table of violations of the Insurance Code

14 and/or Regulations with the number of violations that

15 are found so that at a glance you can see an overview of

16 how many files were reviewed, what the violations were

17 and how many were  found.  That's the table.

18     Q.     In your nomenclature there is something

19 called a "trend review," right?

20     A.   Yes.

21     Q.   There is another item called --

22     A.   Legal services request.

23     Q.   That is a separate kind of document or work

24 product?

25     A.   Yes.



8655

 1     Q.   What was created here in the context of this

 2 PacifiCare examination of closed complaint files was a

 3 trend review; is that correct?

 4     A.   Yes.

 5     Q.   Now, do you understand that Mr. Masters

 6 produced a trend review after he conducted his review?

 7     A.   That is my understanding.

 8     Q.   Did you get a copy of that trend review?

 9     A.   I vaguely recalled seeing it.

10     Q.   Do you know who else received it?

11     A.   The legal department.

12     Q.   Do you know if anyone else received it?

13     A.   Deputy Commissioner Tony Cignarale saw it.

14     Q.   How is it that you can say he saw it?

15     A.   Because I believe I showed it to him.  I went

16 like this.

17     Q.   Is there anyone else you believe saw it?

18          MS. ROSEN:  Objection.  Asked and answered.

19          THE COURT:  Overruled.

20          THE WITNESS:  I believe the bureau chief of the

21 Claim Services Bureau saw it.  The officers who worked

22 on it saw it.  The supervisor saw it.  I saw it.  Tony

23 Cignarale saw it.

24 BY MR. McDONALD:

25     Q.   Mr. Masters prepared it, so he saw it?
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 1     A.   Yes.

 2     Q.   Do you know other compliance officers saw it as

 3 well?

 4     A.   I'm not sure.  I don't know.

 5     Q.   Ms. Roy saw it?

 6     A.   Yes, I believe she did.

 7     Q.   And you saw it?

 8     A.   And I saw it.

 9     Q.   And you showed it to Mr. Cignarale?

10     A.   Yes.

11     Q.   And you understand a copy went to the legal

12 department?

13     A.   I believe that's true, yes.

14     Q.   Now, this is the trend review that Mr. Masters

15 prepared, right?

16     A.   Yes, with the table of violations.

17     Q.   Can you describe what an LSR is?

18     A.   It is a legal services request.

19     Q.   What does that consist of?

20          MS. ROSEN:  Objection, Your Honor;

21 attorney/client.

22          THE COURT:  What it consists of?  Overruled.

23 Not specifically what this one consisted of, but in

24 general, answer, I will allow it.

25          MS. ROSEN:  I'm sorry.  You are right.
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 1          THE WITNESS:  A trend review is performed.

 2 That trend review includes written up details, summaries

 3 of the violations that were found and what contributed

 4 to that violation by case.  And it can be 100 cases, 200

 5 cases, whatever the findings are.  That trend review

 6 results in the Table of Violations that was discovered

 7 and if, for instance, 102 files, you found 500

 8 violations, and here is the table, you attach that.

 9          There is a form called the Legal Services

10 Request Form.  It goes on top.  You attach that.  It is

11 going to the Legal Department with an overview saying we

12 found several violations of the Insurance Code.  We

13 herewith request that the legal department review this

14 for enforcement action.  It is signed off by the deputy

15 commissioner, the bureau chief, and the supervisor that

16 oversaw the project.

17     Q.   In this instance, are you aware that such an

18 LSR was created for the trend review that Mr. Masters

19 prepared?

20     A.   I don't recall if an LSR was created or if the

21 trend review with the table just went to the Legal

22 Department without the form.  I don't recall.

23     Q.   Going back to Exhibit 5276, the fourth item, it

24 says, "The absolute due date is 6/19/09."

25     A.   Yes.
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 1     Q.   Do you recall why that note was established?

 2     A.   We need to do put a timeframe on there in order

 3 to accomplish the task.

 4     Q.   Why was that?

 5     A.   To get it done.

 6     Q.   Was there a reason that June 19th was chosen as

 7 the end date?

 8     A.   It was about four weeks and that seemed about a

 9 reasonable amount of time.

10     Q.   Did you discuss with anyone what that end date

11 should be?

12     A.   Not that I recall.

13          MR. McDONALD:  I am showing the witness 5150,

14 and Exhibit 90.

15 BY MR. McDONALD:

16     Q.   Ms. Tiffany, have you ever seen Exhibit 5150

17 before?

18     A.   I have not.

19     Q.   Did you have any discussion with Ms. Roy about

20 Mr. Masters' trend review of PacifiCare in 2009?

21     A.   I would have to be more specific.  Did I know

22 he was working on it?  Yes.

23     Q.   Well, we know you discussed the instructions

24 for performing the trend review in 5276, right?

25     A.   Yes.  I don't know that that is exactly what I
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 1 asked for, but I did ask for a trend review.

 2     Q.   Let's go back to that exhibit then.  You did

 3 send a response to Ms. Roy, the second email showing on

 4 this page.

 5          THE COURT:  5276.

 6          THE WITNESS:  Yes.

 7 BY MR. McDONALD:

 8     Q.   Would it have been your practice if Ms. Roy had

 9 omitted a material instruction to identify that missing

10 information?

11     A.   Yes.

12     Q.   Do you see that you identified any missing

13 instruction?

14     A.   No.

15     Q.   Is it fair to infer that Ms. Roy accurately

16 communicated to Mr. Masters the instructions that you

17 had given to Ms. Roy with respect to this PacifiCare

18 trend review?

19     A.   I believe it is close, yes.

20     Q.   Can you recall sitting here today anything that

21 is omitted in the instructions?

22     A.   No.

23     Q.   Now, are you aware that when Mr. Masters

24 conducted his review that he was unable to locate

25 approximately a third of the files?
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 1     A.   I recall vaguely being told that some of the

 2 files were hard to locate.  Exactly how many, I don't

 3 remember being told that.

 4     Q.   Do you remember being concerned about that?

 5     A.   Well, you are a little concerned when files

 6 can't be found, but the instructions are keep looking.

 7     Q.   Did you give any instructions to locate the

 8 file before the work would be concluded?

 9     A.   I don't recall that.

10     Q.   Were you aware that Mr. Masters determined that

11 some records for these complaint files had been

12 destroyed?

13     A.   I don't recall that.

14     Q.   If you can look at Exhibit 5150 and turn to

15 page 21.  If you look at the lower right corner there

16 are handwritten page numbers.

17     A.   Yes.

18     Q.   If you see at the lower right-hand corner on

19 page 21, the handwritten notation, "records destroyed"?

20     A.   Yes.

21     Q.   Would it surprise you to learn that Mr. Masters

22 testified that this indicated that he memorialized that

23 there were records from this complaint file that had

24 been destroyed?

25     A.   Yes.
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 1     Q.   It would surprise you?

 2     A.   Yes.

 3     Q.   Would you have expected to have been advised if

 4 that was the case?

 5     A.   Not necessarily.

 6     Q.   Why not?

 7     A.   Because it was a big project, a lot was going

 8 on, and not every detail would have been reported back

 9 to me as it was going on.

10     Q.   You consider the destruction of file documents

11 within a year of the complaint being filed to be a

12 detail?

13     A.   I consider it a detail.  It is an issue, yes.

14     Q.   Is it an issue that you would have expected to

15 have been reported to you?

16     A.   Not necessarily.  As long as the bureau chief

17 was aware and the supervisor was aware, and are we

18 talking about a practice.  Is it a big problem or is it

19 isolated?  I would definitely want to know if it was a

20 practice.

21     Q.   If you turn to page 24 of Exhibit 5150.  You

22 will see there are additional notations that records

23 have been destroyed.

24     A.   Yes.

25     Q.   Were you aware that Mr. Masters issued at least
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 1 one violation after he concluded that records had been

 2 destroyed?

 3     A.   No, I am not aware of.

 4     Q.   If you look at Exhibit 90, which I already

 5 distributed.  If you look at page 24 of 5150.

 6     A.   Yes.

 7     Q.   The second one at the left, do you see a file

 8 number that starts 0631?

 9     A.   Yes.

10     Q.   Do you understand that to be a CSB file number?

11     A.   Yes.

12     Q.   If you refer to Exhibit 90, do you see that

13 refers to that file number?

14     A.   Yes.

15     Q.   And would it surprise you to learn that Mr.

16 Masters issue this letter that has been marked as

17 Exhibit 90 dated May 21st, 2009, after concluding that

18 records had been destroyed with respect to that

19 complaint file?

20     A.   I don't know that it is after.  Is it after?  I

21 guess it is.  I don't know what kind of information was

22 in the electronic record that would have allowed Bob to

23 determine the violations because I don't have access to

24 it right now.

25
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 1 BY MR. McDONALD:

 2     Q.   Let's just make sure that we can all agree that

 3 Exhibit 90 was issued by Mr. Masters and we are

 4 following his trend review.

 5     A.   Yes.

 6     Q.   Going back to that same entry on page 24 of

 7 5150, are you familiar with this type of spreadsheet?

 8     A.   Not very well familiar with it.  I haven't seen

 9 it a lot.

10     Q.   If you look at the very top of the page, I

11 think it is the third row down that talks about RID and

12 bureau and staff.  Do you see that, moving to the right?

13     A.   Yes.

14     Q.   Do you see the words "opened" and then

15 "closed"?

16     A.   Yes.

17     Q.   If you go down that column to the complaint

18 file that we were just talking about, would you agree

19 with me that that indicates that that complaint was

20 opened on March 12th, 2008?

21     A.   Yes.

22     Q.   And that it was closed on December 31, 2008?

23     A.   Yes.

24     Q.   And the fact then, referring back to Exhibit

25 90, that Mr. Masters issued a letter for this matter on
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 1 May 21, 2009, would you agree with me that Mr.  Masters'

 2 letter resulted from his trend review?

 3     A.   It appears so, yes.

 4     Q.   Does the Department of Insurance have a

 5 retention policy?

 6     A.   Yes.

 7     Q.   What is that policy?

 8     A.   For complaints, we retain complaints for three

 9 years from the time we close them.

10     Q.   Is that a policy that is specific to the Claims

11 Services Bureau?

12     A.   It is specific to our claims handling unit and

13 it is mandated by status.

14     Q.   So you are familiar with the statute Section

15 12921.1?

16     A.   Yes.  And it has several sections in there.

17          MR. McDONALD:  This doesn't have to be marked.

18 BY MR. McDONALD:

19     Q.   I draw your attention to 12921, Subdivision

20 A(4).  So this is the statute to which you refer?

21     A.   Yes.

22     Q.   Has the Department memorialized this policy in

23 writing?

24     A.   I don't recall if it is in our procedure manual

25 because it is so clearly defined in the statute.
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 1     Q.   Has this retention policy been communicated to

 2 the compliance officers?

 3     A.   Yes.

 4     Q.   In what way?

 5     A.   It is communicated through the training

 6 process.  It is certainly communicated -- the compliance

 7 officers to have access to destroying files generally.

 8 They second files back to filed.  So the clerks, support

 9 staff, bureau chief, we all know we keep our files for

10 three years after we close them.  At least.

11     Q.   It is your belief that compliance officers are

12 trained in that policy when they are first hired?

13     A.   Yeah, during their training process, yes.

14     Q.   Are you aware of any communications that are

15 sent to compliance officers to remind them about that

16 policy?

17     A.   Not specifically, no.  That would be sent

18 through email or some other way.  No.

19     Q.   Other than what I showed you in Exhibit 5150

20 with respect to records that were noted as being

21 destroyed, are you aware of other PacifiCare files that

22 were either lost or destroyed?

23     A.   Not that I'm aware of.

24     Q.   You are not aware that a compliance officer

25 testified that she had destroyed records?
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 1     A.   Complaint files?

 2     Q.   Yes.

 3          MS. ROSEN:  Objection, Your Honor.  Assumes

 4 facts not in evidence.

 5          THE COURT:  She said Complaint files.  I know

 6 there are records missing, but I don't remember what

 7 they were.

 8          MR. STRUMWASSER:  There is no evidence of

 9 records missing.  It was documents disposed of.

10          THE COURT:  There were documents disposed of.

11 What don't know exactly what they were.

12 BY MR. McDONALD:

13     Q.   Are you aware that a compliance officer

14 testified that she disposed of files relating to the

15 PacifiCare investigation?

16     A.   I heard that.

17     Q.   Other than communications with your attorneys,

18 did you learn of that?

19     A.   No.

20     Q.   Since this hearing has commenced have there

21 been any communications from you or anyone else in

22 senior manager in the Department regarding the

23 Department's record retention policy?

24          MS. ROSEN:  Objection; relevance.

25          THE COURT:  What's the relevancy?
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 1          MR. McDONALD:  It seems to me that Your Honor

 2 may recall several of the compliance officers testified

 3 as to being unaware.

 4          THE COURT:  What difference does it make if

 5 they told them now?  I am going to sustain the

 6 objection.

 7 BY MR. McDONALD:

 8     Q.   After Mr. Masters produced the PacifiCare trend

 9 review what, if anything, did you do?

10     A.   I sent it -- either I did, one of us sent it to

11 the Legal Department.

12     Q.   You think it was either you or someone else

13 sent it?

14     A.   If it was something to sign, I would have

15 signed it, given it to somebody to send.  I might have

16 stuck it in the envelope myself.

17     Q.   Is it your recollection that it was appended to

18 a form?

19     A.   I don't recall.

20     Q.   Did you have to do anything else with respect

21 to that trend review?

22     A.   Not that I recall.

23     Q.   Maybe if we can speak more generally about

24 compliance officer activity and responsibilities.  Are

25 you familiar with the Department's intake process with
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 1 respect to complaints?

 2     A.   I'm familiar.

 3     Q.   You are familiar with the fact that the

 4 Department as an additional matter makes a determination

 5 as to whether a complaint that comes in is within the

 6 Department's jurisdiction, isn't that right?

 7     A.   The officer makes that determination, yes.

 8     Q.   That is consistent with your email, Exhibit

 9 5275, your email dated January 30th, 2008?

10     A.   Is it one I have?

11     Q.   Yes.

12     A.   Yes.

13     Q.   In this email you distinguish between calls

14 that involved a complaint that is within or outside the

15 Department's jurisdiction, right?

16     A.   Yes.

17     Q.   That is a threshold issue, is that not correct?

18     A.   Yes, it is a threshold issue whether we handle

19 the complaint or not.

20     Q.   Maybe just for a second, back on 5275.  Did

21 someone ask you to issue this email to the CCB staff?

22     A.   Someone must have, yes.

23     Q.   But you don't recall who that is?

24     A.   I don't.

25     Q.   Is it consistent with your understanding going
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 1 back to the Department policy, is it consistent with

 2 your understanding of the Department's policy that the

 3 initial inquiries as to complaints is whether an issue

 4 is within or outside of the Department's jurisdiction?

 5     A.   That is one of the things we look at.

 6     Q.   Is the policy if the matter is not within the

 7 Department's jurisdiction, the Department would not

 8 proceed with that complaint but rather refer to the

 9 agency who has jurisdiction?

10     A.   That's usually what we do.

11          (Recess.)

12 BY MR. McDONALD:

13     Q.   Before the break I distributed an excerpt from

14 Exhibit 5085.  I would like to draw your attention to

15 the page numbered 8, "VIII" in particular, the paragraph

16 number five.

17     A.   Okay.

18     Q.   Are you familiar with the policy that is stated

19 in this underlying passage on this page 8 of Exhibit

20 5085?

21     A.    I have seen it before.

22     Q.   Does that mean you are not familiar with it?

23     A.   I have seen the passage.

24     Q.   So you have seen it, but it hasn't stayed with

25 you, so you are not familiar?
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 1     A.   Exactly.

 2     Q.   Do you know, is this -- well, do you agree with

 3 this statement as Department policy?

 4     A.   Well, I know it is in the procedure, and I do

 5 believe I do know the Department doesn't double-dip.

 6          MS. ROSEN:  I would like to renew my objection

 7 with respect to the Consumer Complaint Study and its

 8 relevance.  This says for the purpose of Consumer

 9 Complaint Study, and there is nothing in the any of the

10 allegations related to the Consumer Complaint Study.

11          THE COURT:  Any understanding?  They are

12 assuming that it related to other things.  I would let

13 them ask about it.  The relevancy is still to be

14 established.

15 BY MR. McDONALD:

16     Q.   Do you have an understanding that the policy of

17 the Department with respect to the Consumer Complaint

18 Study differ in any way with the policy compliance

19 officers will apply when they are determining how many

20 violations they are determine to identify with respect

21 to any particular complaint?

22     A.   No, I am not aware that there is a major

23 difference.

24     Q.   Do you think it would make sense as a policy

25 manager for the Department to have one standard for a
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 1 Consumer Complaint Study and a different standard for

 2 the violations letters the Department issues for

 3 insurers?

 4     A.   You may have a different standard for the

 5 Consumer Complaint Study, which is a whole process to

 6 create a Consumer Complaint Study.  They may not exactly

 7 match the handling of a particular complaint.

 8     Q.   So the complaint comes in.  The compliance

 9 officer receives it, analyzes the facts, issues a letter

10 to the insurer that says I find three violations

11 occurred.

12     A.   Yes.

13     Q.   Is it your testimony that the Consumer

14 Complaint Study might record a different number of

15 violations for that particular complaint?

16          MS. ROSEN:  Objection.  Vague.  Three

17 violations?  I don't really know how many different

18 dates of service, how many claims, how many statutes

19 involved.

20          THE COURT:  Overruled.  I'll allow it.

21          THE WITNESS:  I am not aware that that would be

22 different.

23 BY MR. McDONALD:

24     Q.   Are you aware of any policy reason why those

25 numbers should be different in that hypothetical?
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 1     A.   No, I can't.

 2     Q.   Could you do you disagree with this policy that

 3 appears to pro describe double-dipping?

 4          THE COURT:  Personally or in her position?

 5          MR. McDONALD:  In her position.

 6          THE WITNESS:  I agree the Department should not

 7 double-dip.  I would say that I would like more clarity.

 8 But it reads how it reads.

 9 BY MR. McDONALD:

10     Q.   What would you suggest should be clarified in

11 the two sentences here?  So I would be curious if you

12 can explain what you think needs to be verified.

13     A.   First I would want to talk to the bureau chief

14 and the supervisor and get a clearer understanding of

15 what they are trying to accomplish with these two

16 sentences and then make them flow better.  I think when

17 I read this, I would like to see that happen.

18     Q.   What do you understand double-dipping to be?

19     A.   To my understanding, is to cite for the same

20 act -- the same act several violations for the same

21 thing.  That's my understanding.

22     Q.   And you would agree with the Department policy

23 that double-dipping should not be engaged in?

24     A.   Yeah, I don't think it is fair in this context.

25 It is very clear to me that when you have a provider and
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 1 a consumer both filing a complaint for the same issue,

 2 if you found seven violations because you have a

 3 provider and a consumer, you shouldn't cite 14

 4 violations, you should cite seven.

 5     Q.   Do you think double-dipping can occur in a

 6 single complaint by a single provider?

 7     A.   I don't think it could.  I don't think our

 8 officers would do that.  I have never seen that.

 9     Q.   In your position as senior management at the

10 Department, have you personally been involved in the

11 training of compliance officers?

12     A.   In my current position?

13     Q.   In your period of time in management at the

14 Department?

15     A.   I have here and there, yes.

16     Q.   Can you recall when you last were involved in

17 doing that?

18     A.   Periodically through the years I might hold a

19 training session on say surety type claims.  I happen to

20 have background in that.

21          I have worked with officers one on one during

22 market conduct examinations.  I have had little seminars

23 with staff about one subject or another.  So, yes.

24     Q.   Have you provided training in connection with

25 the Unfair Claims Settlement Practices Regulations or
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 1 statute?

 2     A.   Yes, I did.

 3          MR. McDONALD:  Your Honor, I have another

 4 document that need not be marked.

 5          THE COURT:  I will take judicial notice of

 6 789.10 and all rules and regulations and statutes in

 7 this matter.

 8          THE WITNESS:  Can you ask me the question

 9 again?

10 BY MR. McDONALD:

11     Q.   I hand you a copy of three pages from the

12 Insurance Code, including Section 7983.  I would like to

13 draw your attention to the second page which has

14 Subdivision (h) on it and ask you to briefly review

15 that.

16          Are you familiar with this subdivision?

17     A.   I am.

18     Q.   Can you describe what training compliance

19 officers receive in determining how to apply this

20 statute in the course of their work?

21     A.   Officers are given the Insurance Code as their

22 basic Bible when they come to the Department.  They are

23 given copies of regulations that apply to whatever their

24 particular job is.  Unfair Claims Practices Regulations

25 would be also provided.  Officer's are asked to read
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 1 through them.

 2          Officers work one on one as they handle

 3 complaints and asked to meet with senior compliance

 4 officers, supervisors, a bureau chief.  Any discussions

 5 that might go on with a division chief, even to the

 6 deputy commissioner, when certain statutes might call

 7 for additional discussions.

 8          And officers during their course of working on

 9 cases in the early days when they are newly hired at the

10 Department, they work very closely with their senior

11 technicians, other officers, and the supervisor and

12 bureau chief.

13          And we hire from the insurance industry, and we

14 hire -- in the Claims Services Bureau, we hire people

15 primarily with claims background so they are familiar

16 with a lot of the claims code regulations before they

17 come in the door.

18     Q.   Focussing on Subdivision (h), which is on the

19 second page of this handout, can you describe what

20 training compliance officers would receive regarding

21 what constitutes knowingly committing unfair claims

22 settlement practices.

23     A.   While it is not described in the statute, it is

24 described under Fair Claims Practices Regulations under

25 Definitions, and that definition is generally what we
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 1 use as a standard for knowingly.

 2     Q.   How about the next clause in  8, "performing

 3 with such frequency as to indicate a general business

 4 practice," what training do compliance officers receive

 5 with respect to that phrase?

 6     A.   We don't generally at our level and what we do

 7 determine whether or not or it is with such frequency

 8 every time you apply the violation.  That is something

 9 that is determined after, say, a trend review and for

10 attorneys to decide that it is approved which such

11 frequency.  Officers don't determine that when they are

12 citing or writing violations when they do the regulatory

13 review.

14     Q.   Do you know if compliance officers are

15 instructed that they are not to attempt to make the

16 determination of what constitutes frequency as to

17 indicate a general business practice?

18     A.   I am not being aware of them being advised that

19 they can't do that.  It just doesn't come up in the

20 course of their work to make that determination, as far

21 as I know.

22     Q.   So you are not aware as to whether a compliance

23 officer would look at a population of complaints and say

24 well, 10 percent of these complaints have this issue, I

25 think that gives rise to a problem under Subdivision (h)
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 1 in terms of being performed with such frequency?

 2     A.   Yes, they might go that far.  But as far as

 3 making a determination that that is a fact, that is a

 4 legal process.

 5     Q.   When a compliance officer makes that

 6 determination, what standards do they apply?

 7     A.   There really isn't -- I will have to recall.

 8 The officer generally does not decide that there is such

 9 frequency.  They cite the violation and maybe after they

10 do a trend review, they enter the violations into a

11 table.  And they may say in the Legal Services Request,

12 there is a trend, there is a practice, it has happened

13 often, and then it goes to the Legal Department.

14     Q.   Is it your understanding that a compliance

15 officer when they are performing review of individual

16 complaints does not apply this clause, "performing with

17 such frequency as to indicate a general business

18 practice in making a determination as to whether a

19 violation of Section 790.03(h) has occurred?

20     A.   The officers cite a violation that is spotted,

21 and whether it is one or 100, they cite this section, if

22 that is what has occurred.

23     Q.   If there is a single instance identified in the

24 complaint and materials that the officer receives and

25 reviews, would they necessarily question applying the
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 1 knowingly committed clause that a violation of 790.03(h)

 2 has occurred?

 3     A.   Yes, because knowingly is constructive

 4 knowledge of doing something, and you have to read the

 5 Fair Claims Practices Regulations definition of knowing.

 6 And it is pretty clearly outlined there, although I

 7 don't have it in front of me.

 8     Q.   Does an insurer in connection with adjusting a

 9 claim ever not knowingly commit an act?

10     A.   I don't know.

11     Q.   What is your understanding as to what

12 "knowingly committed" means?

13          MS. ROSEN:  Calls for speculation about what an

14 insurer does.

15          THE COURT:  Overruled.  That is not the

16 question pending.

17          THE WITNESS:  Well, as I mentioned, it is

18 defined in the Fair Claims Practices Regulations.  That

19 is going to be my understanding.  Off the top of my

20 head, "knowingly" means to have constructive knowledge

21 of doing something.  You did it, you did it knowingly.

22 You didn't fall in the ditch by accident.  You actually

23 wrote a letter, or you didn't say the things that you

24 were supposed to say.

25 BY MR. McDONALD:
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 1     Q.   The Insurance Code requires that certain things

 2 be done within limited timeframe with respect to claims.

 3 So, for example, if a claim comes in and the insurer is

 4 supposed to respond to the claimant within a specified

 5 time --

 6          MS. ROSEN:  Objection.  I'm not sure what the

 7 question is.

 8          MR. McDONALD:  I am trying to lay a foundation

 9 for the question to come.

10 BY MR. McDONALD

11     Q.   If a claim file is lost and an insurer does not

12 timely respond to the claim, has the insurer knowingly

13 committed an unfair claims settlement practice?

14          MS. ROSEN:  Objection, Your Honor.  Incomplete

15 hypothetical.

16          THE COURT:  Overruled.

17          THE WITNESS:  If a claim file is lost and the

18 insurer does not respond, yes, I think they knowingly

19 did not respond.  They should set up methods where they

20 are able to handle claims.  I am unaware of any excuse

21 for the loss of a complaint file in the Insurance Code

22 of regulation.

23 BY MR. McDONALD:

24     Q.   "Knowingly committed" I think you said means

25 that the insured would have constructive knowledge of
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 1 its acts?

 2     A.   I would like to refer to the Fair Claims

 3 Practices Regulations that defines what "knowingly"

 4 means.  Do you have a copy?  Can we look at that?

 5          THE COURT:  I think it is a fair question if

 6 you are going to ask any more questions about this,

 7 otherwise...

 8          MR. McDONALD:  The area of inquiry was

 9 training.

10          THE COURT:  Then you went to what indicates

11 general business practices, which I don't know that we

12 ever got closure on.  If there is a definition...

13          THE WITNESS:  I think it is 2695.2.  It is on

14 page 1778.

15          THE COURT:  Knowingly is, correct.

16          THE WITNESS:  "Knowingly committed means

17 performed with actual implied or constructed knowledge

18 including but not limited to that which is implied by

19 operation of law."  That's what "knowingly" means.

20 BY MR. McDONALD:

21     Q.   So when a compliance officer receives an

22 initial complaint and it indicates that the complainant

23 submitted a claim on January 15th and the insurer didn't

24 respond until March 15, how does the compliance officer

25 make a determination as to whether the insurer knowingly
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 1 committed an unfair claim settlement practice by the

 2 delay that was associated with that claim?

 3     A.   The, officer will cite a violation of one of

 4 the regulations for to delay.  And if nothing happened

 5 for a two-month period, you may have several violations.

 6 You did not start the investigation process timely.  You

 7 didn't acknowledge the complaint timely.  You didn't

 8 provide help to process the claim timely.  And they will

 9 cite those violations and they will determine that there

10 is violations of the regulations or if there is a code

11 instead, I think what is applicable.

12          And the officer is not going to determine that

13 if it is anything other than knowingly.  It is not

14 within the purview.  It is done.  The act happened.

15 They will cite the violation.

16     Q.   So can you identify any act that an insurer

17 would perform in connection with a claim responding to

18 the claimant that is not knowingly committed?

19     A.   If you are asking me to speculate, perhaps.  If

20 the insurer is unable for some reason to communicate

21 with the consumer, perhaps they were given an address

22 that doesn't work and the mail comes back.  They were

23 given a phone number that doesn't work and they can't

24 connected.  That would be attempting to comply with the

25 law, but they couldn't do it because there were
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 1 obstacles in the way that they had no control over.

 2 That is an example of what I can think of right now.

 3     Q.   What if an insurer responded to a claim by

 4 advising the claimant that the member's

 5 responsibility -- this is a medical claim -- that the

 6 member's responsibility is $100 and the insured will pay

 7 the remainder when, in fact, under the terms of the

 8 policy the member's responsibility should have been $80

 9 not 100, and the insurer applied the wrong contract.  In

10 that hypothetical, is that knowingly committed?

11     A.   Yes.

12     Q.   What makes that knowingly committed?

13     A.   The insurer is the responsible party.  It

14 should know its contracts.  To give misinformation, the

15 insurer is the one who has control over the contract.

16 They are the ones who broke the contract.  They have

17 constructive knowledge of the contract, and it is their

18 responsibility to provide the services and to live up to

19 the contract as written.

20     Q.   So if an insurer negligently or mistakenly

21 applied the incorrect contract to come up with that $100

22 responsibility in my hypothetical, the fact that the

23 insurer did it by mistake doesn't make it not knowingly

24 committed?

25          MS. ROSEN:  Objection, Your Honor.  There is
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 1 nothing about negligently or...

 2          THE COURT:  I am going to allow it.

 3          THE WITNESS:  That's right.

 4 BY MR. McDONALD:

 5     Q.   The compliance officers have the regulation and

 6 they can use the terminology that is there and apply it

 7 to the facts that are given to them?

 8     A.   Yes.

 9     Q.   Are there any instructions given to the

10 compliance officer about the other clause in Section

11 790.03(h), "Performing with such frequency as to

12 indicate a general business practice"?

13     A.   Other than reading the language that is here,

14 there is no specific training about that.

15     Q.   When you say "here", you mean in the statute

16 itself?

17     A.   Reading the statute, understanding the statute,

18 reading it.

19     Q.   Would you be surprised if some compliance

20 officers would apply a standard of, say, 10 percent of

21 complaint files to make a determination of whether

22 conduct has been performed with such frequency as to

23 indicate a general business practice?

24          MS. ROSEN:  Objection.  Vague as to 10 percent

25 of what.
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 1          MR. McDONALD:  Of the complaint files being

 2 reviewed.

 3          MS. ROSEN:  Still vague.

 4          THE COURT:  To be honest, what I don't remember

 5 is the testimony.  Clearly officers in this case were

 6 making that determination.  I don't remember what the

 7 testimony was about what they based that.

 8          MS. ROSEN:  I have the same problem.

 9          MR. McDONALD:  I don't have Mr. Masters'

10 transcript with me.

11          THE COURT:  You believe he said 10 percent.

12          MR. McDONALD:  I do, yes.

13          THE COURT:  I will allow it on that.  I am

14 going to allow the question pending verification if that

15 is what he said.  He clearly cited them, so he was

16 clearly making some determination under the law.  I

17 don't recall what his testimony was.

18          What is pending is -- I am not sure, are you

19 asking about training now?

20          MR. McDONALD:  I think the question was would

21 she be surprised if some compliance officer applied a

22 10 percent standard?

23          THE WITNESS:  To do what?

24          THE COURT:  To have to cite a violation of

25 70.3(h)(1), for instance, that would require --
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 1          THE WITNESS:  I would be very surprised.  My

 2 understanding is that they would cite .1 each time they

 3 found it.  They would not, as far as I understand it, at

 4 least I see ten or 12 of these, unless I see 11 out of

 5 100, I am not going to cite any.  I am not aware of that

 6 happening at all.

 7     Q.   Let's move if we can to (h)(1).  That is the

 8 provision that applies to misrepresenting to claimants

 9 pertinent facts for insurance policy provisions relating

10 to the policies for coverage at issue.

11          Can you describe what training a compliance

12 officer would receive with respect to the applying this

13 provision to a particular complaint?

14     A.   Usually what happens, besides reading the Code,

15 reading the Regulations and pertinent sections of other

16 regulations and codes, is that the case drives the

17 citation.  You don't make up when you are going to apply

18 the citation before you the see the case.

19          When you see something in a case as you are

20 looking through doing your regulatory review, what

21 happens in the case is then compared to what the law.

22 It is not the reverse.  You have to have the action or

23 lack of action by the licensee before you can pick the

24 code that was violated or the insurance regulation that

25 was violated.  This could apply to many different
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 1 scenarios.  It would be what you cited.

 2          THE COURT:  Ms. Tiffany, I think the question

 3 was -- unless I lost it somewhere -- is there any

 4 training that is given to help the examiner understand

 5 what this sentence means.

 6          THE WITNESS:  This sentence?  Yes, the training

 7 is that the action in the file is going to trigger which

 8 citation was triggered by the action in the file.

 9 BY MR. McDONALD:

10     Q.   What training does a compliance officer receive

11 to determine what it means to misrepresent to a

12 claimant?

13     A.   I don't know.

14     Q.   Is it your understanding that any misstatement

15 of a fact is a misrepresentation?

16     A.   It could be.

17     Q.   Doesn't it also mean that it might not be?

18     A.   Well, it has to be a fact that would be

19 pertinent to that particular claim.

20     Q.   What training is given to compliance officers

21 to determine what constitutes a pertinent fact?

22     A.   I don't know what training would happen at the

23 officer level with their supervisor and their senior

24 technician.  They work together.

25     Q.   What is your understanding about what
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 1 constitutes a pertinent fact?

 2     A.   A pertinent fact would be something that is

 3 relevant to the claim at hand.  You are asking very

 4 generally things without a specific, so it is very hard

 5 to relate general things without a specific case to work

 6 on.

 7     Q.   Just as a predicate to these questions, I am

 8 just trying to understand what training the Department

 9 has given to its compliance officers and taking

10 statutory language and then applying it to certain

11 instances?

12     A.   It is going to happen on a case-by-case basis.

13 We are going to read through the statute to understand

14 the statute and the language.

15          On a case-by-case basis, what develops out of

16 that case, the issues that you spot as an officer that

17 are trouble somewhere then be isolated and discussed

18 with a senior person, the bureau supervisor, and it will

19 happen on a case-by-case, specific-by-specific

20 situation.

21     Q.   Is it your understanding that if an insurer

22 makes a misstatement of fact, even if his intent was to

23 state a correct fact, with respect to a claim, that the

24 insurer could be cited for a violation of 790.03(h)(1)?

25     A.   Yes.
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 1     Q.   Moving down to Subdivision (2) of 790.03(h),

 2 can you tell us what training a compliance officer would

 3 receive as to what constitutes acting reasonably

 4 promptly upon communications?

 5     A.   Well, for all of these codes that are outlined

 6 in 790.03(h), we developed Fair Claims Practices

 7 Regulations which is attached to this code as to what

 8 officers can use as the guidelines.  So they go hand in

 9 hand.  If there is a regulation that goes with the

10 statute.  The language of the regulation more or less

11 dictates what will constitute the grounds for the

12 citation.

13     Q.   Is it fair to understand that the regulations

14 that dictate timeliness of responses is the education,

15 the training that a compliance officer would get for

16 this provision, Subdivision (2)?

17     A.   For all of these provisions.  The Fair Claims

18 Practices Regulations are based upon this statute

19 primarily.

20     Q.   How about for Subdivision (3), and that applies

21 to failing to adopt and implement reasonable standards

22 for the prompt investigation of processing of claims

23 arising out of insurance policies?

24     A.   What about it?

25     Q.   Would your answer to the prior question apply
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 1 as well, that the source of the training of the

 2 compliance officers is the Regulations that are

 3 promulgated under 790.03?

 4     A.   This particular code, generally speaking, yes,

 5 that's true.  In order to find a violation of this

 6 code -- you know, I don't know.  Ask me the question

 7 again.  I need more clarity.

 8     Q.   I wanted to understand if there is anything

 9 beyond the Fair Claims Settlement Practices Regulations

10 that constitutes the training that a compliance officer

11 receives to make an assessment of whether there was a

12 violation of this subdivision referred to.

13     A.   Yes.  During the on-the-job training that goes

14 on through the life of an officer being with the

15 Department, that is an every day process they handle

16 with each case that comes up.  There is on-the-job

17 training as well.

18     Q.   Who performs that on-the-job training?

19     A.   The senior technicians, senior compliance

20 officers with more experience.  There is a lot of back

21 and forth discussion with the supervisor, the bureau

22 chief, and if there is still some question after that,

23 it might get to me.  If there is still some question

24 after, it may go to the deputy commissioner and we might

25 question outside and get some input from our attorneys.
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 1     Q.   Focussing on this Subdivision (3), it speaks of

 2 the insurer failing to adopt and implement reasonable

 3 standards.  Is it your view that a compliance officer

 4 can reach an assessment as to whether a violation has

 5 occurred without reviewing a company's policies and

 6 procedures for handling claims?

 7     A.   Yes, I think they could.

 8     Q.   Can you explain why that is?

 9     A.   I think the officer may -- and I don't know

10 because I don't have a case in front of me -- but I

11 think an officer may determine that when they go through

12 the case file, that what has occurred in that file in

13 their opinion, this Code has been violated.  They will

14 discuss it again as I mentioned with the bureau chief if

15 there is any question and the supervisor and, yes, I

16 think it can happen.

17     Q.   In that instances when a compliance officer is

18 looking at an individual complaint in a claim file, it

19 is your belief that without looking at the insurer's

20 policies and procedures for handling claims, the

21 compliance officer can make a determination about

22 whether Subdivision (3) has been violated?

23     A.   I will say that may happen.  I don't know.  I

24 have not seen it.  But, yes, could that happen, yes, I

25 say it could.  I don't know that it doesn't happen and I
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 1 don't know that it has happened.

 2          You are asking me to tell me what an officer

 3 may do, and I don't have anything to see what they have

 4 done.

 5     Q.   But you have been involved in the training of

 6 officers, correct?

 7     A.   Yes.

 8     Q.   I am trying to get as best I can an

 9 understanding about what officers were trained.  In

10 particular, this subdivision has to do with an insurer's

11 failure to adopt an implement reasonable standards for

12 investigating and processing claims.

13     A.   I have not trained from this section of the

14 Code.  This was in place long before I ever arrived at

15 the Department.

16     Q.   Do you understand that some of the Fair Claims

17 Settlement Practices Regulations were promulgated under

18 this statute?

19     A.   Yes.

20     Q.   So is it your testimony that you are familiar

21 with the regulations but not the statute?

22     A.   No.  It is my testimony that I trained on the

23 regulations, I did not train on the statutes.

24     Q.   Are you familiar with --

25     A.   No.
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 1     Q.   Subdivision (5) that applies in instances where

 2 the insurer was "not attempting in good faith to

 3 effectuate prompt, fair and equitable settlements of

 4 claims in which liability has become reasonably clear."

 5 Do you see that?

 6     A.   Yes.

 7     Q.   What training do compliance officers receive

 8 with respect to what constitutes good faith?

 9     A.   I am not aware of the exact training that an

10 officer would receive on that.

11     Q.   Do you have any understanding about how a

12 compliance officer assesses the insurer's good faith?

13     A.   My understanding is that if an insurance

14 company offered a low settlement or did not offer an

15 equitable settlement, this Code could be cited if they

16 are not citing 27.5(G), which goes to low settlement,

17 which is the regulation part of this particular statute.

18     Q.   Just to that point, do you see Subdivision (7)?

19     A.   Yes.

20     Q.   Doesn't that address the instance where the

21 settlement offer is unreasonably low?

22     A.   No.  By itself.  Not in lieu of (5).  Seven

23 goes on.  So they are slightly different.

24     Q.   In 2007 who was responsible for training

25 compliance officers with respect to the Fair Claims
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 1 Settlement Practices Act and the Regulations thereunder?

 2     A.   The various bureaus that the officers worked

 3 in, the supervisors, the seniors.  You mean new

 4 officers?

 5     Q.   Yes.

 6     A.   Yes.

 7     Q.   Is it your expectation that the training is

 8 such that compliance officers would apply uniform

 9 standards in making assessment and evaluating complaints

10 under the Fair Claims Settlement Act?

11     A.   Yes.

12     Q.   Do you think that is achieved in practice?

13     A.   That is the goal.  Is it achieved always?  We

14 hope it is.

15     Q.   Would you be surprised to learn that different

16 compliance officers reached different conclusions based

17 upon the same set of facts?

18     A.   I don't know that that is true.

19     Q.   Well, you did review Mr. Masters' PacifiCare

20 trend review in 2009, did you not?

21     A.   I reviewed it.

22     Q.   Do you recall that Mr. Masters found violations

23 in at least some complaint files where the original

24 compliance officer did not find violations?

25     A.   Yes, I think that happened.
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 1     Q.   So that at least identifies some instances when

 2 one compliance officer reached a different conclusion

 3 than another compliance officer, isn't that not true?

 4     A.   I don't know.  It could be true.  Yes.

 5     Q.   What else could be true if that is not true?

 6     A.   I don't know that there might not have been

 7 more facts that were in the file when Mr. Masters

 8 reviewed the file.  I don't know what the original

 9 officer was thinking or what they might have missed.  I

10 don't know.

11     Q.   You are aware based on our review of Exhibit

12 90, based upon Exhibit 5150, that he was able to find

13 violations where he acknowledged records had been

14 missing.  So he had fewer records than the original

15 compliance officer, is that not correct?

16     A.   It seems so.

17     Q.   Do you have any information that Mr. Masters

18 had more information about a claim than the original

19 compliance officers?

20     A.   I don't know.

21     Q.   With respect to the trend review, if you can,

22 pull up Exhibit 5150.  Do you have any understanding or

23 why -- you note that there are several files that have

24 double asterisks.

25     A.   Yes.
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 1     Q.   You see at the bottom the double asterisk there

 2 is a notation that says, "these cases have a violations

 3 recorded and are a top priority."

 4     A.   I see that.

 5     Q.   Do you have any understanding as to why those

 6 particular files would be given the designation of top

 7 priority?

 8     A.   No.  It is not my document.

 9     Q.   You have no recollection today as to who caused

10 you to have the trend review performed?

11          MS. ROSEN:  Objection.  Asked and answered.

12          THE COURT:  Sustained.

13          MR. McDONALD:  If I can raise an issue.  We

14 have had dialogue about this previously.  As I

15 understand it, that is the work product that Mr. Masters

16 produced.  I think the witness' testimony today

17 demonstrates there is document, is a distinct thing,

18 something called a trend review and something separate

19 called the LSR.

20          MR. STRUMWASSER:  The testimony is that the

21 trend review goes into the LSR.

22          THE COURT:  I have seen it.  It doesn't look

23 that way.  They are together.  It is a document.  A

24 total document.

25          MR. McDONALD:  There is no record in evidence
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 1 that says that this was a document that was created at

 2 the request of counsel.  We have testimony that this is

 3 a document that was created, that the Department regular

 4 does it --

 5          THE COURT:  The more I hear the better I feel

 6 about having given you Exhibit 5276 and having not given

 7 you the other document as attorney/client privilege.  I

 8 feel very comparable and confident in my decision.

 9          MR. McDONALD:  Just so the record is clear, if

10 a document is created for a purpose and then is

11 subsequently attached to something that is provided to a

12 lawyer, the creation of that document -- you can't

13 attach a cover letter to the Manhattan Phone Book and

14 make it a privileged communication.

15          THE COURT:  Without saying too much, you do

16 have this 5150.  The fact that she didn't see it before

17 doesn't really know, this is the work product that he

18 did that you are entitled to that went into the trend

19 review.

20 BY MR. McDONALD

21     Q.   If you could refer to Exhibit 90, this letter.

22 Let's speak generally about the violation letter

23 process.  A complaint comes in.  The Department

24 compliance officer reviews information and makes a

25 determination applying various statutory provisions to
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 1 determine whether a violation has occurred, right?

 2     A.   After gathering a number of documents and

 3 information to get to that point, yes.

 4     Q.   And then the compliance officer will send a

 5 letter similar to what is marked Exhibit 90 if he or she

 6 concludes than that a violation has occurred.

 7     A.   Yes.

 8     Q.   You are not aware, are you, of any instance of

 9 where the violation letter sent to the insurer invites

10 the insurer to contest the findings of the compliance

11 officer, are you?

12     A.   In a letter?

13     Q.   Yes.

14     A.   During the -- no.

15     Q.   In fact, if you look at the bottom of Exhibit

16 90, Mr. Masters concludes his letter saying, "No

17 response to this letter is required," right?

18     A.   True.

19     Q.   What, if any, familiarity do you have with the

20 training that the compliance officers received with

21 respect to provisions of the Insurance Code that are

22 specific to health insurance?

23     A.   That usually happens at the bureau level.

24     Q.   So if I were to ask you questions regarding

25 Insurance Code Section 10123.13, and I can show you a
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 1 copy of it, would you be able to speak to what training

 2 compliance officers received regarding that statute?

 3     A.   Training on this would have happened at the

 4 bureau level.

 5     Q.   Do you have familiarity with the training that

 6 the compliance officer would receive with respect to

 7 this statute?

 8     A.   I will not have been directly involved.

 9     Q.   Similarly with respect to the statute involving

10 the independent medical review statutory provision --

11 and I can show you a copy of it if you would like -- do

12 you have any knowledge about the training that a

13 compliance officer receives regarding its Insurance Code

14 Section 10169, Subdivision (I)?

15     A.   The question was what?

16     Q.   Are you familiar with the training that a

17 compliance officer receives with respect to section

18 relating to independent medical review?

19     A.   The training would have happened at the bureau

20 level, and I was not involved.

21     Q.   And that was the extent of your knowledge?

22     A.   Yes.

23     Q.   Do you know what statutory regulatory

24 provisions are provided to the compliance officers in

25 connection with, for example, the IMR?
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 1     A.   The sections of the Code are provided to

 2 officers that I am aware of, and they are asked to read

 3 the sections of Code that they will be most familiar.

 4 And they read the regulations and they talk to other

 5 officers and seniors and supervisors and the bureau

 6 chief and various sections of Code are discussed at

 7 staff meetings.  Case law is discussed at staff

 8 meetings.  Any new laws are discussed at staff meetings.

 9 Copies of that new law is distributed or summaries.

10     Q.   Are you aware of any process by which the

11 Department makes an assessment about consistancy with

12 which compliance officers apply a statutory provision in

13 particular 790.03(h)?

14     A.   I'm not clear.  An assessment?

15     Q.   What, if any, efforts does the Department make

16 to ensure consistency among the different compliance

17 officers and how they apply these statutory provisions?

18     A.   That is one of the purposes of staff meetings,

19 is to go over issues that allies and subjects of

20 interest to officers.

21          Also we have quality control procedures in

22 place.  A certain percentage of closed files are

23 reviewed every month by senior officers, supervisors, to

24 ensure that there is consistency in the application of

25 statute and regulations and the handling of cases.
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 1 Letters are properly written.  Those are some of the

 2 procedures that are in place.

 3          Any rebuttal that comes from an insurance

 4 company adviser, the case is reviewed to see if the

 5 supervisor agrees with the officer's assessment of any

 6 violations that were sent through the letter to the

 7 licensee.

 8     Q.   Would you agree that one of the purposes for

 9 the Department issuing violation letters is to cause the

10 insurer to change its practices to comply with the

11 Department's belief as to what the statute required?

12     A.   That is one goal.

13     Q.   Is it the Department's policy to issue

14 violation letters after the insurer has modified its

15 conduct to bring it into conformance with the statute?

16     A.   If additional citations are spotted.

17          MR. McDONALD:  No further questions at this

18 time.

19                    RECROSS-EXAMINATION

20 BY MS. ROSEN:

21     Q.   Mr. McDonald asked you, for example, Exhibit

22 90, this was a violation letter that was issued where

23 there was some notation that the records were destroyed?

24     A.   Yes.

25     Q.   I wanted to ask you, are your compliance
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 1 officers responsible for entering information as they

 2 go, as they investigate a complaint into an electronic

 3 database?

 4     A.   Yes.

 5     Q.   And is that called Oracle?

 6     A.   Yes.

 7     Q.   Besides coding the type of complaint -- and you

 8 have testified about the NAIC reason codes to describe

 9 the complaints -- is there other information that the

10 compliance officers can put in the electronic database

11 to memorialize some the content of the complaint?

12     A.   Yes.

13     Q.   For example, could they have put in

14 communications from the insurers, email communications,

15 also done a cut and paste, something like that?

16     A.   Yes, and notes, file notes.

17          MS. ROSEN:  That's it.

18                   REDIRECT EXAMINATION

19 BY MR. McDONALD:

20     Q.   The question posed was do the compliance

21 officers put in electronic file email communications

22 from the insurer, so physically import the email?

23     A.   Yes, you can.

24     Q.   How about a hard copy EOB?

25     A.   No.
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 1     Q.   Letters, correspondence going back and forth?

 2     A.   Yes.  Correspondence going out the door from

 3 the officers, any emails coming back can also be

 4 recorded from the activities screen.

 5     Q.   Documents relating to the claim, can any of

 6 those be input into your computer system?  Example,

 7 complaint comes in from the member, the provider.  The

 8 compliance officer asks the insured to send its claim

 9 file.  The compliance officer receives a fair amount of

10 paper.  Can any of that paper be input into the

11 Department's computer system?

12     A.   No, but they can type up notes of what was in

13 there.  They can type up notes to describe it.

14          MS. ROSEN:  Nothing further, Your Honor.

15          THE COURT:  May this witness be released

16 temporarily?

17          MR. STRUMWASSER:  As far as we are concerned,

18 she is released.

19          THE COURT:  You are released.  We'll reconvene

20 tomorrow at 9:00.

21          (The proceedings were adjourned at 5:30 p.m.)

22                          --oOo--

23

24

25
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 2          I, Dynele Simonov, CSR No. 11211, a Certified
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 2
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 1                        I N D E X

 2 RESPONDENT'S WITNESSES                      PAGE

 3 Nancy Monk

 4 Direct Examination by Mr. Kent               8710

 5

 6                         EXHIBITS

CDI's                                    IDEN.  EVID.

 7

- none marked this session -

 8

 9 RESPONDENT'S                             IDEN.  EVID.

10 5277   E-mail chain with top date of      8735    -

       9/14/05, Bates PAC0476815

11

5278   E-mail chain with top date of      8738    -

12        10/20/05 (no Bates number)

13 5279   E-mail chain with top date of      8745    -

       11/4/05, Bates CDI00046142

14

5280   E-mail chain with top date of      8748    -

15        12/17/05, Bates PAC0476837
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17
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19
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25 (continued next page)
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17
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 1 Tuesday, July 13, 2010              9:03 o'clock a.m.

 2                        ---o0o---

 3                  P R O C E E D I N G S

 4      THE COURT:  This is on the record.  This is before

 5 the Insurance Commissioner of the State of California

 6 in the matter of PacifiCare Life and Health Insurance

 7 Company.  This is OAH Case No. 2009061395, UPA

 8 2007-00004.

 9          Today's date is the 13th of July, 2010.

10 Counsel are present.  I believe that there's no

11 separate respondent, correct?  But Ms. Monk is here.

12      MR. KENT:  Yes, is that right.  None of us could

13 remember what the travel arrangements were.

14      THE COURT:  It's not a problem, at least not for

15 me.  And you're ready to call your next witness; is

16 that correct?

17      MR. KENT:  Yes.  We're ready to call Ms. Monk.

18      THE COURT:  Ms. Monk, if you could come forward

19 please.

20          (Witness sworn)

21                       NANCY MONK,

22          called as a witness by the Respondent,

23          having been first duly sworn, was

24          examined and testified as hereinafter

25          set forth:
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 1      THE COURT:  Please be seated.  Please state your

 2 first and last name, and spell them both for the

 3 record.

 4      THE WITNESS:  Nancy Monk, N-A-N-C-Y, M-O-N-K.

 5      THE COURT:  So I know you've been here through a

 6 lot of this, but there should be a pen up there -- is

 7 there? -- and a magnifying glass in case you need it.

 8 And if the number isn't on an exhibit that we've

 9 already had, if you write it on, that would probably be

10 best.

11      THE WITNESS:  All right.  Thank you.

12      MR. KENT:  Thank you, your Honor.

13              DIRECT EXAMINATION BY MR. KENT

14      MR. KENT:  Good morning, Ms. Monk.

15      A.  Good morning.

16      Q.  What's your current position?

17      A.  I'm senior vice president of regulatory

18 affairs for UnitedHealthcare.

19      Q.  As senior vice president, what generally are

20 your job duties?

21      A.  I oversee the regulatory affairs department

22 for UnitedHealthcare in the west region.

23      Q.  What does the west region entail?

24      A.  It's the 13 states that are essentially

25 Colorado and west.
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 1      Q.  When were you promoted to your current

 2 position?

 3      A.  I believe that I was promoted to SVP in

 4 approximately March or April of 2007.

 5      Q.  So shortly after the merger of PacifiCare and

 6 United?

 7      A.  About a year after.

 8      Q.  Where is your office located currently?

 9      A.  In Cypress, California.

10      Q.  Could you tell us about how big the staff is

11 that reports to you directly or indirectly?  And I'm

12 talking about currently.

13      A.  I have about 35 people in a team.

14      Q.  What does your staff do on a day-to-day basis?

15      A.  My team is generally responsible for

16 regulatory affairs functions that are sort of external

17 facing to the company.  So they fall into some major

18 categories.

19          Although this won't be an exhaustive list of

20 all the things that they do, generally, they handle new

21 legislative and regulatory implementation.  They

22 coordinate and oversee market conduct exam activity.

23 They interface with -- they're the direct interface and

24 sort of face of the company with our regulators in

25 those 13 states.  And they do all of the product and
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 1 statutory and contract filings that are required by our

 2 UnitedHealthcare commercial licenses in the 13 states

 3 that we cover.

 4      Q.  Prior to its acquisition by United, were you a

 5 PacifiCare employee?

 6      A.  I was.

 7      Q.  About when did you first go to work for

 8 PacifiCare?

 9      A.  August of 1994.

10      Q.  So how many years in total, 16?

11      A.  Almost 16, yes.

12      Q.  Let me jump back a little bit in time.  Where

13 did you go to college?

14      A.  I went to Mt. Holyoke College.

15      Q.  Where is that located?

16      A.  South Hadley, Massachusetts.

17      Q.  What year did you graduate?

18      A.  1982.

19      Q.  What field?

20      A.  My Bachelor's degree was in politics.

21      Q.  Do you also have two separate graduate

22 degrees?

23      A.  I do.  I have an MBA and a Master's in public

24 health.

25      Q.  Where did you get those?
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 1      A.  At UCLA.

 2      Q.  What started your interest in public health?

 3      A.  My dad is a retired physician, and growing up,

 4 I was very interested in what he did for a living.  I

 5 actually, when I graduated from high school,

 6 intended to go to medical school, try to follow in his

 7 footsteps and realized I had no facility for natural

 8 science so directed my interest in healthcare and to

 9 public health.

10      Q.  After you completed your two Master's degrees,

11 did you get some type of post-graduate fellowship?

12      A.  I did.  I completed a year-long post-graduate

13 fellowship in Chicago and the suburbs in Illinois.  It

14 was cosponsored by Rush-Pres St. Luke's Medical Center

15 and the Illinois Hospitals Association.

16      Q.  What was that area of study?

17      A.  It was an administrative fellowship.  And

18 during my tenure there, my specific area of focus was

19 in allied health professional staffing, scope of

20 practice, those kinds of issues.

21      Q.  To take that down a step simpler, what does

22 that really mean?

23      A.  It was really looking at -- particularly at

24 hospital settings and having a community-based pool of

25 qualified individuals from which to recruit
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 1 non-physician personnel within the hospital.

 2      Q.  I take it, after your post-graduate

 3 fellowship, you went to work?

 4      A.  I did.

 5      Q.  Was that in the healthcare industry?

 6      A.  Yes.

 7      Q.  Tell us about that.

 8      A.  I went to work for National Medical

 9 Enterprises, which now does business as Tenet

10 Healthcare Corporation.  It was and is a national

11 hospital chain.

12      Q.  What did you do for Tenet?

13      A.  I worked in their government relation

14 department, and specifically I was a director of

15 government relations, later a VP of government

16 relations responsible for evaluating healthcare

17 legislation, developing policy provisions and really

18 supervising our advocacy programs in eight different

19 states as well as at the federal level.

20      Q.  What was your next position?

21      A.  From there, I went to work for PacifiCare of

22 California.

23      Q.  That was in 1994?

24      A.  Correct.

25      Q.  When you first joined PacifiCare, what did do
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 1 you for work?

 2      A.  I was hired there as a director of government

 3 relations and solely focused on California.  So I was

 4 focused in particular on healthcare policy issues

 5 impacting the company and ones in particular that the

 6 company wanted to be more involved in and more

 7 influential on in Sacramento.

 8      Q.  Have you always been involved in some aspect

 9 of government or regulatory affairs while you've been

10 with PacifiCare?

11      A.  Yes, I have.

12      Q.  Could you take us chronologically through

13 different positions you've had while you were a legacy

14 PacifiCare employee?

15      A.  Sure.  I started out in 1994, as I said, as a

16 director of government relations for PacifiCare of

17 California, so, just the California-based HMO company

18 within the PacifiCare family, focused on Sacramento,

19 focused on healthcare policy.

20          In 1996, my responsibilities expanded on

21 behalf of PacifiCare of California to include also the

22 regulatory affairs and compliance department.  So I

23 became responsible for both areas at that point.

24          A couple of years later, I actually had

25 responsibility for expanding into more of -- in
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 1 addition to what I already had, added public affairs to

 2 that, so, hired PR staff, a couple of PR staff members.

 3          And subsequent to that, my responsibilities

 4 started to expand not so much functionally but on

 5 behalf of more of the business units of PacifiCare.  So

 6 ultimately, at the time of the acquisition, I was VP of

 7 government and public affairs on behalf of PacifiCare

 8 Health Systems and principally responsible for state

 9 legislative and regulatory affairs on behalf of all of

10 PacifiCare Health Systems lines of business.

11      Q.  Let me show you, Ms. Monk, an exhibit that was

12 previously marked as Exhibit 5252.

13          Let me ask you a couple questions, Ms. Monk,

14 while we're doing some background on, generally

15 speaking, the history of PacifiCare pre-acquisition.

16          Looking at -- I should ask, you've seen this

17 document before, have you?

18      A.  I have.

19      Q.  Looking at the first page of Exhibit 5252,

20 this chart, up at the top, there's a "PacifiCare Health

21 Systems LLC" and then the acronym "PHS."  Historically,

22 was PHS the umbrella company for various PacifiCare

23 entities?

24      A.  It was.

25      Q.  About when was the company PHS started?
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 1      A.  In the mid 1970s.

 2      Q.  What was its roots?

 3      A.  PHS -- actually, PacifiCare of California was

 4 the first entity; PHS was established afterward as the

 5 holding company.

 6          But it was established by a group of

 7 executives who met and knew each other through their

 8 work at the Lutheran Hospital systems.  So PacifiCare

 9 Health Systems' roots were really in the provider

10 world.

11      Q.  Pre-acquisition, which was PHS's largest

12 subsidiary?

13      A.  The one shown here on the bottom right, which

14 is PacifiCare of California.

15      Q.  The lower right-hand corner?

16      A.  Correct.

17      Q.  What was PacifiCare of California's primary

18 line of business?

19      A.  It's an HMO company.

20      Q.  Over on the lower left-hand corner, there's

21 PacifiCare Life and Health Insurance Companies, or

22 PLHIC.  Was that entity started up as a new venture by

23 PHS or acquired from another insurance company?

24      A.  PacifiCare Life and Health Insurance Company

25 was an acquisition by PHS in the mid 1980s from
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 1 Columbia General Life and Health Insurance Company.

 2      Q.  After acquiring PLHIC, what was the primary

 3 use of that legal entity by PHS?  And I'm talking about

 4 the pre-acquisition years.

 5      A.  Well, PLHIC was used for a number of different

 6 lines of business on behalf of PHS, but its primary

 7 purpose at the time that it was developed by PHS was to

 8 market and sell commercial PPO plans really for the

 9 purpose of distributing those concurrently with the

10 PacifiCare of California HMO products.

11          So we had a growing number of customers whose

12 preference -- who wanted to buy the HMO product but who

13 wanted to be able to offer a PPO product to their

14 employees at the same time.  So the company strategy

15 was to develop PLHIC to be that companion product to

16 the PacifiCare of California HMO.

17      Q.  Did this sales strategy -- and I might be

18 using the wrong phraseology, but did the sales strategy

19 of offering both an HMO product and a PPO product

20 concurrently, did that have a particular name within

21 PacifiCare?

22      A.  We referred to it as the dual option product.

23 And it was -- I think it's appropriate to call it a

24 sales or a distribution strategy.

25      Q.  Historically, pre-acquisition, what percentage
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 1 of PHS business was HMO versus PPO?

 2      A.  In California, it was -- I don't think it was

 3 ever more than 10 percent of the total membership

 4 population of California.

 5      Q.  When you say "10 percent," that was the PPO

 6 part of the business?

 7      A.  Correct, correct.

 8      Q.  Now, you said California.  Were the

 9 percentages comparable in states outside of California

10 where PHS operated?

11      A.  They were comparable.  It may not have been

12 quite as disproportionate as California, but HMO was

13 PacifiCare's dominant product in its legacy states.

14      Q.  In the early 2000s, did PHS have plans for

15 growing its PPO book of business?

16      A.  Yes.

17      Q.  And I should ask you, were those plans to grow

18 the business beyond what had been primarily the dual

19 option product?

20      A.  Yes.  In the -- really starting in the late

21 '90s but with the activity kind of coming to the fore

22 in the early 2000s, PHS developed the perspective that

23 it was overly dependant on its HMO products and that it

24 needed a more diverse book of business.  So the company

25 developed plans to grow the PPO book of business on a
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 1 stand-alone basis.

 2      Q.  Was the solution for the plan -- strike that.

 3 Start over.

 4          This plan about growing the PacifiCare PPO

 5 book of business, did that at least initially involve

 6 organic growth?

 7      A.  Yes.  That was the original plan was to take

 8 products we had, perhaps add some products to have a

 9 broader portfolio and go out and sell new membership.

10      Q.  Was that successful?

11      A.  Not particularly.

12      Q.  Why not?

13      A.  At that time, we were such a small PPO player

14 in the marketplace, we had been really significantly

15 outdistanced by our PPO competitors.  And we really,

16 because of our market share size, were not able to

17 offer a price-competitive product in particular.  So we

18 just never -- we never gained much traction on that

19 sales strategy.

20      Q.  Given the results of these attempts at organic

21 growth of the PPO book of business, at some point, did

22 PacifiCare management come to the realization that

23 organic growth probably was not going to be a viable

24 option going forward?

25      A.  Yes.
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 1      Q.  About when did that happen?

 2      A.  I'd say in the kind of the mid 2000s, 2002,

 3 2003, around that stage.

 4      Q.  At that point in time, did management's plans

 5 for attempting to grow the PPO book of business change?

 6      A.  Yes.

 7      Q.  How so?

 8      A.  The management team really started to look for

 9 opportunities to acquire membership, either by

10 acquiring membership for other companies or acquiring

11 other companies altogether.

12      Q.  Were any acquisitions in fact completed?

13      A.  Yes.

14      Q.  Which ones do you recall?

15      A.  The two that I recall that are specifically

16 related to the PPO sort of growth strategy were first

17 there was an acquisition of a line of business from

18 Pac Life, here, in California, primarily here in

19 California, although some of that membership may have

20 been outside of California, and then followed on by a

21 much larger acquisition of American Medical Security,

22 which I believe we closed that in 2004.

23      Q.  Did these or any of the other acquisitions

24 that the company accomplished in the early 2000s, did

25 that have the effect of significantly growing the PPO
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 1 book of business in California?

 2      A.  It certainly had the effect of growing our

 3 membership more than we had been able to grow it on an

 4 organic basis.  But at the end of the day, we were

 5 still an extremely small player and not particularly

 6 competitive in the marketplace, so not really.

 7      Q.  You were with the company pre-acquisition

 8 roughly 16 years.  Just generally speaking, do you

 9 believe it was a well-run company?

10      A.  Yes.

11      Q.  Now, having said that, at some point in time,

12 did PacifiCare, PHS, experience some significant

13 operational challenges or difficulties?  And this is

14 while you were with the company.

15      A.  Yes.  I think the most notable challenges that

16 the company went through really occurred in the late

17 '90s, sort of early 2000s.

18      Q.  Tell us about those.

19      A.  Well, they really followed passage of the

20 Balanced Budget Act in 1997.  In that time frame, that

21 piece of federal legislation changed the way that

22 Medicare HMOs in particular were reimbursed by the

23 federal government and reduced payments over a period

24 of years.

25          At that time, PacifiCare had a significant
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 1 amount of Medicare risk membership -- which is what we

 2 referred to it as -- and provided for services for

 3 those members through capitated contracts or a fixed

 4 amount of money being paid to a provider on a

 5 per-member per-month basis.

 6          In particular, we were a heavily capitated

 7 plan to hospitals.  And after the federal

 8 reimbursements began to be constrained, the hospitals

 9 no longer wanted to be capitated.  So right around in

10 the middle of the 1999-2000 time frame, we had a large

11 number of hospitals in our network terminate their

12 capitated agreements and move to fee-for-service

13 contract with our company.

14          The dual effect the company experienced as a

15 result of that was we were being paid less by the

16 federal government, and we now had higher healthcare

17 costs.  So we really started to -- our income really

18 started to suffer, and our ability to manage our

19 healthcare costs really started to suffer.

20          The other problem we had as a result of losing

21 those capitated agreements is that we had to pay a lot

22 more claims, just physically pay more claims than we

23 had previously paid because they used to be paid by the

24 hospitals under those agreements.  So we had to ramp up

25 those kind of operations very quickly in that time
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 1 frame as well.  So it was a difficult time for the

 2 company.

 3      Q.  Did those operational challenges that you just

 4 described, did those also cause some financial

 5 difficulties?

 6      A.  Yes.  Our reimbursement, again, was gradually

 7 becoming more constrained over the years after 1997,

 8 when the BBA passed, the Balanced Budget Act passed.

 9 So it was gradually becoming more constrained.  And we

10 were paying out more in healthcare expenses through the

11 new fee-for-service payment agreements that we had with

12 hospitals.  So our finances were constrained on both

13 ends.

14      Q.  Did either of those operational or financial

15 challenges in turn affect PacifiCare management's

16 strategic plans for the company?

17      A.  Well, in that time frame, we were -- we were

18 struggling as a company.  We had to go through a

19 significant turnaround, and our access to capital

20 during that time frame was very constrained.

21          So we were essentially trying to right the

22 company, balance the portfolio, and really -- you know,

23 looked at our historical sort of strategy which had

24 been very HMO focused very Medicare focused, and said,

25 "We need to have a more balanced portfolio business
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 1 going into the future."  That's part of the reason we

 2 became more focused on growing PPO membership, non-HMO

 3 lines of membership and also more focused on growing

 4 our commercial business.

 5      Q.  Looking back, was PacifiCare generally able to

 6 work through its financial challenges that you just

 7 described for us?

 8      A.  Yes, we were able to.

 9      Q.  In 2000 -- say 2003-2005, though, was there a

10 concern within PacifiCare management that the financial

11 difficulties the company had experienced in the prior

12 years would continue to negatively impact the company

13 going forward?

14      A.  Yes.  In that time frame, despite the fact

15 that we had largely come through the sort of capital

16 crisis that existed in the early 2000s, we looked at

17 our company and our operations in particular.  And, you

18 know, we knew we had essentially missed a generation in

19 investment in the company's technology platforms.  We

20 hadn't been able to develop new tools at the same rate

21 that other companies had.

22          So we were concerned that we were already a

23 higher cost health plan on a sort of per-member

24 administrative cost and that that was likely to get

25 worse because we were now behind the 8 ball relative to
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 1 our administrative platforms.

 2      Q.  Let me jump forward, talk a little bit about

 3 the United-PacifiCare merger.  Were you aware of a

 4 potential merger between PacifiCare and United before

 5 it was publicly announced in July 2005?

 6      A.  Yes.

 7      Q.  How did you first become aware of that

 8 potential merger?

 9      A.  I first became aware of it because I was

10 pulled into the due diligence process to help provide

11 information as part of that process.

12      Q.  I'll ask you a little bit about that process

13 in a moment.  But let me ask you, as a long-time --

14 we're in 2005.  As a long-time PacifiCare employee,

15 what was your reaction to this possible merger?

16      A.  I was very excited about it.  You know, I --

17 you know, there were some signs that some kind of a

18 transaction was being contemplated by the company.

19 When I found out that it was United, I was very excited

20 about that.

21      Q.  What in particular caused you to be excited

22 about the possibility of these two companies coming

23 together?

24      A.  I was familiar with United from just my

25 participation in industry trade groups and different
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 1 meetings where I had seen United leadership presenting

 2 on behalf of their company.  I knew that they had a

 3 profound interest in and investment in clinical best

 4 practices and clinical transformation, which was also

 5 an emphasis for PacifiCare Health Systems.  So I

 6 believed that that was going to be a very complementary

 7 match.

 8          I was also aware that United was one of the

 9 largest, most successful PPO companies in the country,

10 and that appeared to be a very good match in terms of

11 what PacifiCare's strengths were but also what our

12 vulnerabilities were.  Seemed like it would be a very

13 good match.

14      Q.  How about on the technology side?

15      A.  Absolutely.  I mean, United had a reputation

16 for being an extremely future-thinking company with

17 respect to its technology platforms.  So that, again,

18 was a clear -- a clear answer to some of the

19 vulnerabilities that we knew we had as a company.

20      Q.  A moment ago -- and I kind of cut you off a

21 little bit.  I apologize.  But you said you had been

22 involved in some pre-merger due diligence type of

23 activities.  Tell us about those.

24      A.  There were really kind of two different

25 activities that I participated in directly.  One was
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 1 just producing information that was being requested

 2 through the due diligence process about the company's

 3 performance and history.

 4          The other was really participating in

 5 discussions with the due diligence team about the

 6 regulatory sort of status and climate for the company

 7 in California, what the regulatory approval process

 8 might look like, et cetera, if a transaction were in

 9 fact announced.

10      Q.  So let me go back, make sure I understand.

11          As to the provision of information, that was

12 information -- certain types of information that was

13 being collected to pass on to the United people who

14 were considering this possible merger?

15      A.  That's correct.

16      Q.  And then in terms of evaluating the regulatory

17 process that might unfold if the merger proceeded, that

18 was for an internal PacifiCare audience or for a United

19 audience or for both?

20      A.  It was really both, although, the work that I

21 did to serve those two different audiences was somewhat

22 different.

23      Q.  Okay.  Now, in the same time period, were you

24 also attending meetings of PacifiCare executive

25 management during which the issue of this potential
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 1 merger was being discussed?

 2      A.  I was.

 3      Q.  To your understanding, from PacifiCare's

 4 standpoint, what was the business rationale for going

 5 ahead with this merger?

 6      A.  Well, in addition to what I mentioned about

 7 the good fit between the two companies, both in terms

 8 of product and capabilities and expertise, we were a

 9 very strong senior HMO company.  United was a strong

10 senior med supp company but not -- didn't really have

11 the same kinds of expertise that we did.  We were

12 strong in commercial HMO.  United was strong in

13 commercial PPO.

14          We also had complementary geography.  We did

15 overlap in some markets but not to the extent we felt

16 the transaction couldn't be approved.  And I think,

17 from our discussions, our management discussions, there

18 was some acknowledgment that PacifiCare, in its current

19 form -- so primarily located in eight states in the

20 west, albeit we did have the AMS business added to

21 increase our reach beyond the west, also an

22 increasingly high-cost provider in the marketplace, we

23 didn't -- we knew that we were not in a long-term

24 viable position in the marketplace.  And so we were --

25 we were going to either have to make another large
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 1 acquisition or be acquired.

 2          And the fact that this -- this particular

 3 transaction became an opportunity for PacifiCare was

 4 something that management looked at and said, yes, this

 5 is a good logical opportunity for PacifiCare given

 6 where it is right now.

 7      Q.  Given what you've just told us about the

 8 business rationale for the merger from the PacifiCare

 9 side, was executive management, to your understanding

10 in favor of going forward with the merger?

11      A.  Yes.

12      Q.  Let me ask you some questions about the

13 regulatory approval process.  First, how many states

14 were going to have to approve this merger from an

15 either HMO or insurance side?

16      A.  We had to get affirmative approval in ten

17 different states.

18      Q.  Which ones?

19      A.  So the legacy PacifiCare states included

20 Washington, Oregon, California, Nevada, Arizona, Texas,

21 Oklahoma, Colorado, and then we also had to get

22 approval in Indiana, which is the state where PLHIC is

23 domiciled, and we also needed approval in Wisconsin,

24 which is where AMS had a domiciled licensee.

25      Q.  AMS was the company that was acquired by PHS
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 1 in the late '90s, early 2000s?

 2      A.  Yes.  American Medical Security was the

 3 company acquired in 2004.

 4      THE COURT:  I got lost at Oklahoma.  Did you say

 5 Colorado?

 6      THE WITNESS:  I did.

 7      THE COURT:  Was there anything after Colorado?

 8      THE WITNESS:  Indiana and Wisconsin.

 9      THE COURT:  I got Indiana and Wisconsin.

10      MR. KENT:  Q.  So we're sure of the record, one

11 more time?

12      A.  This is a memory test for me.

13      Q.  This is the hardest part of the day.

14      A.  It's Washington, Oregon, California, Nevada,

15 Arizona, Texas, Oklahoma, Colorado, Indiana, and

16 Wisconsin.

17      Q.  Which regulators in California had to give

18 approval for this acquisition to be completed?

19      A.  The California Department of Managed

20 Healthcare and the California Department of Insurance.

21      Q.  Describe it generally how United and

22 PacifiCare staffed the process of going out and

23 obtaining the various state regulatory approvals that

24 had to be obtained?

25      A.  So generally the way that the process was
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 1 staffed by the two companies was each company had

 2 external counsel in the ten states where approvals were

 3 required.  And then each company had a small team of

 4 inside employees that coordinated and oversaw all of

 5 that activity.  And then each company had sort of

 6 overarching counsel managing the transaction at the DOJ

 7 level in particular.

 8      Q.  "DOJ" referring to the --

 9      A.  Department of Justice.

10      Q.  U.S.?

11      A.  Correct.

12      Q.  Where did you fit in that staffing paradigm?

13      A.  I was PacifiCare's lead in terms of

14 coordinating and overseeing the regulatory approval

15 process in the states where it was required.

16      Q.  So all ten states?

17      A.  Correct, although, I worked more on certain

18 states but generally had oversight responsibility.

19      Q.  Talking about specific states, did United as

20 well as PacifiCare rely on you significantly to assist

21 in the approval process here in California?

22      A.  Yes.

23      Q.  Why is that?

24      A.  I was really the only team member on either

25 side that had a significant background and experience
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 1 in working in the regulatory environment in California.

 2      Q.  As part of this approval process here in

 3 California, were there face-to-face meetings with both

 4 CDI and DMHC?

 5      A.  Yes,

 6      Q.  Looking back -- so we're looking back to 2005,

 7 five years plus -- about when was the first

 8 face-to-face meeting with CDI regarding this potential

 9 merger?

10      A.  It was the day after we announced the

11 transaction, so it was in July of 2005.

12      Q.  Who do you recall -- and I know I'm asking a

13 question for a long time back, but who do you recall

14 being at that meeting on behalf of the CDI?

15      A.  Rick Baum was there.  He was the chief deputy

16 commissioner, Nettie Hoge, Mansour Saluh-Din.  I think

17 Connie Perry was there.  And there were some other -- I

18 think Ramon Calderon participated by telephone, and

19 there were some other folks there, too, from the CDI

20 that I'm not recalling at this moment.

21      Q.  What generally do you recall being the CDI

22 representatives' comments about this potential merger

23 between United and PacifiCare?

24      A.  Their comments were generally, you know, "We

25 understand the announcement that you've made.  We
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 1 understand the transaction that you're proposing.  And

 2 essentially, we've just gone through this recently in

 3 the last two years with WellPoint and Anthem.  You

 4 should really look to that transaction as kind of a

 5 roadmap for what we will expect with respect to this

 6 transaction, the kind of information that we'll expect

 7 you to file.  You should look at their undertakings,"

 8 those kinds of comments.  I mean, they were obviously

 9 very cordial but fairly neutral in their commentary.

10      Q.  Let's talk a little bit about undertakings,

11 the phrase you just -- word you just used.

12          In your experience working with health plans,

13 health insurers, generally speaking, what are

14 undertakings?

15      A.  Undertakings are essentially written

16 commitments between a plan and a regulator that capture

17 sort of agreed-upon terms.  Usually a plan is agreeing

18 to do -- committing to do certain things that may or

19 may not be required by the law, but the plan is

20 committing to do them, usually in exchange for a

21 regulatory decision, usually an approval of a

22 transaction or an operational change, something like

23 that.

24      Q.  Where did you get your general understanding

25 about undertakings?
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 1      A.  Mostly through our work over the years with

 2 the Department of Managed Healthcare.  We've signed

 3 undertakings on numerous occasions with the Department

 4 of Managed Healthcare.  We've had some similar

 5 agreements with other regulators in other states as

 6 well that I don't think the word "undertakings" was

 7 necessarily used, but they're agreements that were

 8 similarly in effect.  "Undertakings" is a term that the

 9 Department of Managed Healthcare has used for a long

10 time.

11      THE COURT:  Is this new or old?

12      MR. KENT:  This is new.

13      THE COURT:  It is 5277.

14          (Respondent's Exhibit 5277, PAC0476815

15           marked for identification)

16      THE COURT:  Starts with an e-mail, has a top date

17 of September 14th, 2005.

18      MR. KENT:  Q.  Ms. Monk, are you familiar with

19 these two documents that have been marked collectively

20 as Exhibit 5277?

21      A.  I am.

22      Q.  The cover looks to be an e-mail September 14,

23 2005.  The author looks to be a Carey, C-A-R-E-Y,

24 Barney, B-A-R-N-E-Y.  Who is Mr. Barney?

25      A.  He was United's outside counsel here in
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 1 California working on the CDI Form A approval

 2 associated with the merger.

 3      Q.  Did you get a copy of Mr. Barney's e-mail back

 4 in 2005?

 5      A.  I believe that this e-mail was forwarded to me

 6 by Kevin Kroeker.

 7      Q.  And who is Kevin Kroeker, in addition to being

 8 cc'd on this e-mail?

 9      A.  He was PacifiCare's outside counsel working on

10 the CDI's Form A.

11      Q.  So in essence, Mr. Kroeker was Mr. Barney's

12 counterpart?

13      A.  That's correct.

14      Q.  And Mr. Kroeker was your company's outside

15 lawyer for purposes of California approvals?

16      A.  That's correct.

17      Q.  And then the second and third pages of what's

18 been marked as Exhibit 5277, is that -- should that be

19 attached to the cover e-mail, the first page?

20      A.  Yes.

21      THE COURT:  Mr. Kent, there's a confidential

22 request.  Can that be removed or --

23      MR. KENT:  It may be removed.

24      THE COURT:  Okay.

25      MR. KENT:  Q.  What's your understanding of this
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 1 document?

 2      A.  This was a document that was put together by

 3 Carey.  He refers to the attachment in the header of

 4 the e-mail as a proposed term sheet.  But it was

 5 essentially a document put together by Carey and

 6 forwarded to the California Department of Insurance to

 7 begin the -- our discussions around undertakings using

 8 kind of a written guide for that purpose.

 9      Q.  At some point did one or more of the CDI

10 negotiators on the undertakings indicate that the

11 undertakings would need to include a provision

12 concerning PacifiCare's post-acquisition performance

13 for service levels including some claims metrics?

14      A.  Yes.

15      Q.  Who first raised that, to your recollection?

16      A.  The first person that I heard speak about it

17 in one of our meetings was Nettie Hoge.

18      Q.  What was Ms. Hoge's position with CDI at the

19 time?

20      A.  She was a deputy commissioner and was a member

21 of the leadership team that worked on the merger on

22 behalf of CDI.

23      MR. KENT:  This should be 5278.

24      THE COURT:  5278 is an e-mail with a top date of

25 October 20th, 2005.
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 1          (Respondent's Exhibit 5278 marked for

 2           identification)

 3      MR. GEE:  There's no Bates number on the first

 4 page?

 5      MR. KENT:  We'll get you one.

 6      MR. GEE:  It's okay.

 7      MR. KENT:  I apologize.  I thought they all had

 8 been Bates numbered.  Somehow that got left off, so

 9 we'll fix that at a break or at lunch.

10          The other point is that, on the second page,

11 there's a confidential stamp.  And that may be removed.

12      THE COURT:  Thank you.

13      MR. KENT:  Q.  Ms. Monk, showing you what's been

14 marked for identification as Exhibit 5278, appears that

15 the -- you were copied with the e-mail which is the

16 first page.  Do you recognize this document?

17      A.  I do.

18      Q.  Let me ask you, the author is a Thad, T-H-A-D,

19 Johnson.  Who is Mr. Johnson?

20      A.  He was UnitedHealthcare's lead internal team

21 member working on coordinating the regulatory

22 approvals.

23      Q.  Fair to say he was your counterpart on the

24 United side for the regulatory approval process?

25      A.  I think that's fair.
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 1      Q.  There's another name I wanted to ask you

 2 about, a cc.  It's Joseph Konowiecki?

 3      A.  Konowiecki.

 4      Q.  I apologize to Joseph.

 5      A.  I'll let him know.

 6      Q.  Who is he?

 7      A.  He was PacifiCare Health System's general

 8 counsel at the time.

 9      Q.  To your understanding, what is this e-mail and

10 attachment that Mr. Johnson was circulating back in

11 October 2005?

12      A.  This e-mail followed a teleconference that we

13 had had with the CDI where the requirement to include

14 some kind of a performance undertaking for PLHIC in the

15 overall package had been discussed, and the CDI

16 essentially asked us to propose back what that might

17 look like.  So this was intended, again, to support

18 ongoing discussion of how this undertaking might

19 emerge.

20      Q.  And I take it, if we look over on the second

21 page, the actual undertaking around post-acquisition

22 performance changed over time?

23      A.  Yes, they did.

24      Q.  So this was the subject of further negotiation

25 between the parties?
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 1      A.  It was.

 2      Q.  Now, focusing in this general time period,

 3 October 2005, did any of the CDI negotiators who were

 4 involved with these undertakings indicate whether

 5 then-Commissioner John Garamendi wanted to be involved

 6 in any way with the undertakings, the development of

 7 the undertakings?

 8      A.  Yes.  They indicated to us that the

 9 Commissioner would be personally involved in

10 negotiating the undertakings.

11      Q.  Who said that?

12      A.  I remember -- I specifically remember Nettie

13 Hoge saying that.  It's possible that Rick Baum relayed

14 that information to us as well.

15      Q.  When she was testifying a couple of weeks ago,

16 Ms. Berkel was asked some questions by Mr. Strumwasser

17 about a November 1, 2005 public hearing concerning the

18 proposed PacifiCare-United merger.  Did you personally

19 attend that meeting?

20      A.  I did.

21      MR. KENT:  This was previously marked as Exhibit

22 625.

23      THE COURT:  It was 625?

24      MR. KENT:  Yes.  For record, this is what was

25 marked as 625, plus there's a second non-miniscript
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 1 version of the same document.

 2      THE COURT:  Right.

 3      MR. KENT:  Which has much larger print.

 4      THE COURT:  Okay.  Any objection to that,

 5 Mr. Strumwasser?

 6      MR. STRUMWASSER:  No.  I actually thought we had

 7 the full-sized.

 8      THE COURT:  I think we did.  Either way, no

 9 objection?

10      MR. STRUMWASSER:  No, to the use of --

11      THE COURT:  Either way.  I think he did have the

12 full letters -- full size, but this way it's fine to

13 have both.

14      MR. KENT:  Q.  Ms. Monk, have you seen this

15 transcript before?

16      A.  I have.

17      Q.  Do you recall Commissioner Garamendi being at

18 the hearing itself?

19      A.  I do.

20      Q.  Generally speaking, what role did Commissioner

21 Garamendi play during the hearing?

22      A.  He presided over the hearing.

23      Q.  If you could look over -- I'll take you

24 through just a couple of the pages in this hearing.  At

25 least at this point, if you could look over at Page 46,
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 1 Lines 5 to 23.  When I say "Page 46," that's the

 2 pagination for the transcript itself as opposed to the

 3 Bates number.

 4      A.  I see that.

 5      Q.  During the hearing, did Commissioner Garamendi

 6 talk about there being a template for what would be the

 7 undertakings between PacifiCare and CDI?

 8      A.  Yes, he did.

 9      Q.  What was that template?

10      A.  He was referring to the Anthem-WellPoint

11 merger hearing and the resulting undertakings.

12      Q.  Now, looking at the same page, Page 46, which

13 for the record is Bates page ending in the number 7085,

14 did Commissioner Garamendi also indicate whether he

15 considered these undertakings that were being

16 negotiated between his agency and PacifiCare to be a

17 formal document of sorts?

18      A.  Yes.  He referred to them a number of times as

19 a contractual agreement.

20      Q.  I'm going ask you to jump over to Page 127,

21 starting at Line 9 and then over to the next page, 128,

22 Line 4.

23      A.  Yes.

24      Q.  Did Commissioner Garamendi say that there was

25 some type of connection between his approval of this
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 1 United-PacifiCare merger and completion of or

 2 finalization of the undertakings?

 3      A.  Yes.  He indicated that the -- that the

 4 agreement and signing of the undertakings would be a

 5 condition of the approval of the merger.

 6      Q.  Let me ask you about a phrase, "justified

 7 complaints."  What's your understanding of what

 8 "justified complaints" are in the context of California

 9 and health insurance, California regulation?

10      A.  My understanding is that a justified complaint

11 is one made by either a health insurance consumer or

12 provider to the California Department of Insurance

13 which they investigate and determine that the consumer

14 or the provider essentially has a legitimate complaint,

15 according to the terms of the plan's contract and the

16 law.

17      Q.  During this public hearing, November 1, 2005,

18 did Commissioner Garamendi say anything about whether

19 the undertakings would specify a penalty amount that

20 would be payable for justified complaints against

21 PacifiCare post-acquisition under certain

22 circumstances?

23      MR. GEE:  Can we have a moment?

24          (Sotto voce discussion between Mr. Gee and

25           Mr. Strumwasser)
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 1      MR. GEE:  Objection.  We have a transcript here.

 2 Perhaps we can get a cite rather than get oral

 3 testimony about her memory of --

 4      MR. KENT:  It's just the foundational question.

 5      THE COURT:  Overruled.  I'll allow it.

 6      MR. KENT:  Q.  Do you have the question in mind?

 7      A.  Yes.

 8          Yes, the Commissioner did make reference to a

 9 penalty amount.

10      Q.  If you could look over, Ms. Monk, at Page 110

11 of the transcript from the public hearing, Lines 11 to

12 22.

13          What did the Commissioner say about -- let me

14 withdraw that.

15          What did the Commissioner say about the

16 undertakings including some kind of penalty amount for

17 justified complaints?

18      MR. GEE:  Objection, document speaks for itself.

19      THE COURT:  Sustained, unless it's something that

20 wasn't on the record.

21      MR. KENT:  Fair enough.

22      Q.  Subsequent to this public hearing, were there

23 discussions between you and any of the CDI negotiators

24 about what the amount should be for a justified

25 complaint, what the penalty amount should be?
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 1      A.  Yes.  And the discussion included that the CDI

 2 told us what the amount would be.

 3      Q.  How much was it?

 4      A.  $315 per complaint above the threshold.

 5      Q.  And you used the term "threshold."  What does

 6 that mean in this context?

 7      A.  We also had discussions after the hearing to

 8 essentially flesh out what the Commissioner had

 9 proposed at the hearing, which was to calculate a

10 particular threshold that represented a baseline of

11 complaints that, if we rose above it, that the penalty

12 would be applicable to each complaint above that

13 threshold.

14      Q.  Those discussions about the threshold and the

15 $315 amount, those are committed to writing?

16      A.  Yes, they were.

17      MR. KENT:  I believe this will be 5279.

18      THE COURT:  Correct.

19          (Respondent's Exhibit 5279, CDI00046142

20           marked for identification)

21      THE COURT:  5279 is an e-mail with a top date of

22 November 4th, 2005.

23      MR. KENT:  Q.  Showing you a three-paged document

24 that's been marked collectively as 5279, looks to be

25 copies of two different Carey Barney e-mails, and then
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 1 the third page is a letter to Mr. Barney from Ms. Hoge

 2 with a copy to you.  Have you seen these documents

 3 before today?

 4      A.  I have.

 5      Q.  Did you see them back in or about November

 6 2005?

 7      A.  Yes.

 8      Q.  Looking at the first page, Mr. Barney's

 9 e-mail, look at the third sentence, begins, "However,

10 you will see that, not only there are several areas yet

11 to be worked out on further discussions with staff, but

12 also, in a number of cases, we have tried to harmonize

13 the CDI undertaking language with corresponding DMHC

14 undertaking language so as to minimize conflicts on

15 issues covered by both sets of undertakings."

16          Do you see that, Ms. Monk?

17      A.  I do.

18      Q.  In the same time frame, latter part of 2005,

19 was PacifiCare also in the process of negotiating a set

20 of undertakings with DMHC relative to the potential

21 merger?

22      A.  Yes, we were.

23      Q.  Looking back at the negotiation process with

24 CDI, what's your best estimate as to the number of

25 face-to-face meetings and teleconferences that you and
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 1 others on the PacifiCare-United side had with CDI

 2 representatives to either discuss or negotiate the

 3 undertakings?

 4      A.  I think we probably have five or six either

 5 teleconferences or meetings about the undertakings to

 6 negotiate them.

 7      MR. GEE:  Before we move on from this document, is

 8 it -- are these documents supposed to go together?  Is

 9 that the contention?  I mean, the Bates numbers aren't

10 sequential.  I just wondered if you want to ask the

11 witness --

12      MR. KENT:  That's fine.  I'm under the assumption

13 that they're just all dated the same day about the same

14 topic.  But that's fine.  I can clarify that.

15      Q.  Ms. Monk, looking again at 5279, are these

16 three separate communications -- two e-mails and one

17 letter -- all of which bearing the same date,

18 November 4, 2005?

19      A.  Yes.

20      Q.  They all concern some aspect of the

21 undertakings that were being negotiated between CDI and

22 PacifiCare?

23      A.  That's correct.

24      MR. GEE:  Perhaps we should break them up.

25      THE COURT:  I don't think so.  There's not going
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 1 to be an objection.  If there is, I'm going to overrule

 2 it.

 3          What about the confidential?

 4      MR. KENT:  It may come off.

 5      THE COURT:  My question really, Mr. Gee, is were

 6 there other documents that were included with this?

 7 Because they refer to initial draft, and the letter

 8 says "enclosed material."

 9          Is there something else?

10      MR. KENT:  Well, there are attachments.  For sake

11 of brevity, I left off -- there were a number of --

12      THE COURT:  Proposed?

13      MR. KENT:  Proposed, back and forth.  We're more

14 than happy to put those into evidence.  It was my plan

15 that we were just going to get to the final version.

16      THE COURT:  All right.  That's fine.

17          This is 5280?

18      MR. KENT:  Yes.

19      THE COURT:  An e-mail with a top date of December

20 17th, 2005.

21          What about the confidentiality?

22      MR. KENT:  That may come off.

23      THE COURT:  All right.

24          (Respondent's Exhibit 5280, PAC0476837

25           marked for identification)
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 1      MR. KENT:  Let me hand out a second one at the

 2 same time.  Save a little time.

 3      THE COURT:  All right.  5281 is a document dated

 4 December 19th, 2005.

 5          (Respondent's Exhibit 5281, PAC0476848

 6           marked for identification)

 7      THE COURT:  So we have 5280, and 5281.

 8          And the confidential designation?

 9      MR. KENT:  May come off.

10      Q.  Ms. Monk, first focusing your attention on

11 what's been marked Exhibit 5280 for identification, it

12 looks like a December 17th, 2005 e-mail from

13 Mr. Kroeker with a copy to you and others.  At this

14 point, I take it, the negotiations on the undertakings

15 are still proceeding?

16      A.  That's correct.

17      Q.  But are we pretty close to the end point?

18      A.  We are.  Near final.

19      Q.  And then looking over at the next exhibit -- I

20 should ask you, you're familiar with 5280, the first

21 one?

22      A.  Yes.

23      Q.  You got a copy of that back in or about

24 December 2005?

25      A.  I did.
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 1      Q.  And then over at 5281, the next exhibit in

 2 order, it's actually a series -- looks like a series of

 3 e-mails.  The top one is from Nettie Hoge dated

 4 December 19, 2005 to Mr. Johnson, to you, and several

 5 others.

 6          Are you familiar with this chain of e-mails as

 7 well?

 8      A.  Yes, I am.

 9      Q.  You got a copy of these e-mails in or about

10 December of 2005?

11      A.  Yes.

12      Q.  At this point -- well, let me ask you.  About

13 when were the undertakings, the CDI undertakings,

14 actually finalized?

15      A.  They were finalized on December 19th, 2005.

16      Q.  The top e-mail, Ms. Hoge is thanking everyone

17 for their courtesy and cooperation.

18          Let me ask you, as to the undertakings

19 themselves, we looked or we talked about a little

20 earlier Commissioner Garamendi making a connection

21 between the finalization of the undertakings and the

22 actual approval of the merger by CDI.

23          When the merger was approved, was there in

24 fact a connection made by CDI between the undertakings

25 and its approval?
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 1      A.  Yes.  The merger approval letter that we

 2 received from the CDI specifically referenced the

 3 undertakings as a part of the supporting documentation

 4 that described the transaction that they were actually

 5 approving.

 6      MR. KENT:  This is -- 5282?

 7      THE COURT:  Correct, 5282.  It's a transmission of

 8 a letter dated December 19th, 2005 from the Department

 9 of Insurance, sign by Richard D. Baum, B-A-U-M.

10          (Respondent's Exhibit 5282, PAC0060612

11           marked for identification)

12      MR. KENT:  Q.  Ms. Monk, you've seen this document

13 before?

14      A.  I have.

15      Q.  To your understanding, what is it?

16      A.  It's the letter of approval from the CDI of

17 the acquisition of PLHIC by United.

18      Q.  You just mentioned that it's your

19 understanding that the approval letter -- that there's

20 an approval letter that connected up the undertakings

21 or the finalization of the undertakings and CDI's

22 approval of the merger.  Is this the letter you were

23 referring to?

24      A.  Yes.

25      Q.  Could you show us where in the document is
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 1 what you understand to be that connection between

 2 finalization of the undertakings and approval of the

 3 merger by CDI?

 4      A.  It's on the second page of the letter itself

 5 in the largest paragraph on that page that begins with

 6 the words, "This approval is hereby granted...."

 7          You can see in the -- in those first several

 8 lines there that the language that "This approval is

 9 hereby granted pursuant to the authority of the

10 Insurance Code Section," et cetera, et cetera, "and is

11 based on the information, commitments, and

12 documentations filed with the above-captioned matter,

13 including specifically the undertakings to the

14 California Department of Insurance committed by UHG."

15      MR. KENT:  Let me show you one more document, and

16 I think it will be a good time to take a break.

17      THE COURT:  Okay.  This is 5283, and it's a news

18 release dated -- nothing.

19      MR. KENT:  I will get a date.

20      THE COURT:  Okay.

21          (Respondent's Exhibit 5283, PAC0590457

22           marked for identification)

23      MR. KENT:  I believe it is in December 2005.

24      THE COURT:  It says -- this is a news release

25 concerning the approval of the merger, correct?
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 1      MR. STRUMWASSER:  Yes.  What's unclear to me, and

 2 perhaps Mr. Kent can tell us, whether this is a draft

 3 that was exchanged or whether this is the real deal.

 4      MR. KENT:  I will have to look into that.

 5      THE COURT:  All right.  Thank you.

 6          Do you want to take a break and look into it

 7 or --

 8      MR. KENT:  I'll ask a few questions.  I don't

 9 think it's going to be too confidential.  I think we

10 got this off the CDI Web site.

11      MR. STRUMWASSER:  Alas, that doesn't answer the

12 question.

13      MR. KENT:  Well, I think it answers the important

14 question.

15      Q.  Ms. Monk, looking at 5283, have you seen this

16 news release previously?

17      A.  I have.

18      Q.  It's your understanding that CDI issued a

19 press release at about the same time it approved

20 PacifiCare's acquisition by United?

21      A.  Yes, it did.

22      Q.  To your understanding, is this a copy of that

23 release, press release?

24      A.  Yes.

25      Q.  To your understanding, does this press release
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 1 similarly connect finalization of the undertakings with

 2 CDI's approval of the PacifiCare acquisition?

 3      A.  Yes.

 4      Q.  Where is that connection set forth?

 5      A.  Well, the press release makes a number of

 6 references to specific undertakings.  But near the

 7 bottom of the first page, the second paragraph from the

 8 bottom, where it begins, "The Commissioner's approval

 9 is contingent upon a number of undertakings," that's

10 really the specific reference.

11      MR. KENT:  Thank you.

12      THE COURT:  All right.  We'll take a break.

13          (Recess taken)

14      THE COURT:  All right.  We'll go back on the

15 record.

16          New document?

17      MR. KENT:  No, this was previously marked as 5191.

18      Q.  Ms. Monk, do you recognize this document?

19      A.  Yes.

20      Q.  Is this a copy of the finalized undertakings?

21      A.  Yes, it is.

22      Q.  Let me ask you a few questions about some

23 specific provisions in this document.

24          If you look over at Pages 14 and 15 -- I'm

25 referring to the internal pagination, so the Bates
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 1 numbers 9393 and 9394.

 2          What is Undertaking 19?

 3      A.  It's an undertaking that describes specific

 4 performance metrics that PLHIC is committing to attempt

 5 to perform at this level.

 6      Q.  Looking over on Page 15, in the box in the

 7 middle of the page, specifically the last item, "Claims

 8 processed within 30 calendar days," do you see that?

 9      A.  I do.

10      Q.  And then there are a couple percentages to the

11 right of that, 95 percent and 92 percent.  What was the

12 basis for these two percentages, the standard and the

13 tolerance threshold?

14      A.  Well, the basis for this standard was really a

15 couple of things.  One, it was intended to be

16 reflective of PLHIC's historic performance -- so the

17 level at which it had performed on this particular

18 metric in the past.

19          I think it was actually set at 95 percent also

20 because this was a recognized industry standard.  95

21 percent timeliness metric is something that's used by

22 most of our regulators in terms of measuring compliance

23 with the law.  So I think, for those two reasons,

24 that's why 95 percent was selected.

25          In terms of the 92 percent, there was some
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 1 contemplation in the negotiation of this undertaking

 2 that there should be a tolerance threshold, and

 3 generally 3 percent was the agreed upon amount for all

 4 of the metrics.

 5      Q.  Looking at the same item, not the numbers but

 6 the item itself, "Claims processed within 30 calendar

 7 days," is that a more stringent standard than required

 8 by California?

 9      A.  Yes.  California law applying to PLHIC

10 requires claims to be processed within 30 working days,

11 which translates into something like 41 calendar days,

12 I think.

13      Q.  Still looking at Page 15, about two thirds of

14 the way down that box, there's an item "Number of

15 justified complaints received per 1,000 members."  Do

16 you see that, Ms. Monk?

17      A.  I do.

18      Q.  We talked a little earlier this morning about

19 justified complaints.  Is this the provision or the

20 part of the undertakings, the finalized undertakings,

21 that relates to justified complaints?

22      A.  Yes.

23      Q.  And let me ask you, number of justified

24 complaints received per thousand members, is that a

25 metric that PLHIC had much experience with at the time
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 1 these undertakings were finalized, December 2005?

 2      A.  I guess I would say not really in terms of how

 3 we think about justified complaints today.  The reason

 4 for that is, prior to 2006, only consumers could file

 5 regulatory complaints with the CDI and have the CDI

 6 judge those to be justified or not.  So we certainly

 7 had experience with that.  We received a small number

 8 of consumer complaints prior to that time.

 9          As of January 1st of 2006, providers had a new

10 right to also file regulatory complaints with the CDI

11 which could now be deemed to be justified through that

12 process.  And so the actual number of justified

13 complaints that we were likely to receive per thousand

14 members, given the combined effect of consumer and

15 provider complaints, wasn't something that we or the

16 CDI had a history with.

17      Q.  Okay.  Then to the right of the number of

18 justified complaints, there's the acronym "TBD."  What

19 is the significance of that in terms of this particular

20 document?

21      A.  That is to identify that that was a metric

22 that was to be determined at a later time.

23      Q.  There's a "1" in brackets.  I take it that

24 that's a footnote?

25      A.  Yes.
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 1      Q.  If we could drop down to the Footnote No. 1, a

 2 little farther down that same page, says, "PLHIC does

 3 not have adequate experience in monitoring justified

 4 complaints per 1,000 members to determine appropriate

 5 standard date of execution of these undertakings."  Do

 6 you see that?

 7      A.  I do.

 8      Q.  Does this relate to the comments you made a

 9 moment ago about there previously had been justified

10 complaints for members, but there was some new

11 legislation that added justified complaints for

12 providers?

13      A.  Yes.

14      Q.  Subsequent to the finalization of these

15 undertakings, the document we've been looking at,

16 Exhibit 5191, did PacifiCare and CDI reach an agreement

17 on what the penalty amount should be for justified

18 complaints and what the metric should be?

19      A.  Yes.

20      THE COURT:  Is this a new document?

21      MR. KENT:  It is.

22      THE COURT:  5284.

23          (Respondent's Exhibit 5284, PAC0011635

24           marked for identification)

25      THE COURT:  5284 is a letter dated August 19th,
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 1 2006 over the witness's signature.

 2      MR. KENT:  Q.  Do you recognize this document

 3 which has been marked as 5284?

 4      A.  I do.

 5      Q.  This is a copy of a letter you sent to Nettie

 6 Hoge on or about August 19th, 2006?

 7      A.  Yes.

 8      Q.  I misspoke a moment ago when I asked you a

 9 question.  In terms of the penalty amount, the $315, if

10 you could look back at Page 15, Exhibit 5191, and in

11 particular the sentence just above the box at the

12 middle of the page, do the undertakings themselves

13 identify what the penalty amount will be for justified

14 complaints?

15      A.  Yes.

16      Q.  What's that amount?

17      A.  $315.

18      Q.  To now jump back to 5284, what was the purpose

19 in sending this letter to Ms. Hoge?

20      A.  The purpose was to establish the benchmark for

21 the metric related to justified complaints.

22      Q.  What is the metric, for the record?

23      A.  It's a historic calculation of justified

24 complaints lodged against the plan per thousand members

25 per year.
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 1      Q.  What's the actual metric?

 2      A.  In this letter, the metric that's referenced

 3 is 0.101.  That metric was later revised, but at the

 4 time of this letter it was 0.101.

 5      Q.  Did Ms. Hoge respond to your August 19th

 6 letter?

 7      A.  She and I had a subsequent phone conversation

 8 about it.

 9      Q.  And in that phone conversation, what did

10 Ms. Hoge say about this metric?

11      A.  She agreed with the metric on behalf of the

12 Department.

13      Q.  Still on -- let's jump back for a moment again

14 to Undertaking 19, Page 15.  Does Undertaking 19

15 include some type of reporting requirement that's

16 placed on PacifiCare?  If you look down at the bottom

17 of Page 14, I believe it starts there.

18      A.  Yes.  It requires PLHIC to report to the CDI

19 on a quarterly basis its performance against the

20 metrics.

21      Q.  While we're still on this same Page 14, if you

22 could go up to Undertaking 17, does that undertaking

23 create an additional reporting requirement that's

24 placed on PacifiCare with respect to these

25 undertakings?
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 1      A.  Yes.  Undertaking 17 requires PLHIC to file an

 2 report that demonstrates compliance with all of the

 3 undertakings.

 4      THE COURT:  5285 is a letter with a top date of

 5 May 26, 2006.

 6          (Respondent's Exhibit 5285, PAC0547780

 7           marked for identification)

 8      THE COURT:  And 5286 is the 2006 annual compliance

 9 report with regard to these undertakings.

10          (Respondent's Exhibit 5286, CDI00248229

11           marked for identification)

12      MR. KENT:  Q.  If you will take a look at what's

13 been marked for identification as Exhibit 5285, looks

14 like it's a two-page cover letter dated May 26, 2006

15 with an enclosure.  Do you recognize this document?

16      A.  I do.

17      Q.  The first two pages, is that a copy of a

18 letter that you prepared?

19      A.  It's a copy of a letter that was prepared for

20 my signature.

21      Q.  And then the enclosure to your letter which

22 begins on Bates Page 7782, what are we looking at

23 there?

24      A.  This is one of the quarterly reports required

25 under the undertakings.  And this was the first one
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 1 that we actual filed for the first quarter of 2006.

 2      THE COURT:  And can the confidential be removed?

 3      MR. KENT:  It may come off.

 4      MR. KENT:  Q.  Your May 26, 2006 letter is

 5 addressed to Nettie Hoge.  And then there's a long-hand

 6 iteration on that first page, too.  And I think it's a

 7 "Winnie."  Is there a Winnie at CDI that you're

 8 familiar with?

 9      A.  Yes, there's an individual in the financial

10 oversight area named Winnie Quan.

11      Q.  Over time, did the recipient, this specific

12 recipient, at CDI for these quarterly undertaking

13 reports change?

14      A.  Yes.

15      Q.  Who are some of the folks who received these

16 quarterly reports at the time, your recollection?

17      A.  Aside from Ms. Hoge, a number of the reports

18 went to Ramon Calderon.  I believe one of the reports

19 went to Ms. Rosen.  And most recently, the reports have

20 gone to Mr. Louis Quan.

21      Q.  Ramon Calderon, you mentioned him earlier, I

22 think, in the context of maybe that initial meeting

23 with CDI to talk about the potential merger.  Who is

24 Mr. Calderon?

25      A.  He was at the time, the head of the financial
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 1 oversight -- I may not have the exact title right, but

 2 he was the head of the financial oversight division.

 3      Q.  For CDI?

 4      A.  Correct.

 5      Q.  And then you just mentioned, I think, a Louis

 6 Quan.  Who is he?

 7      A.  He is also in the financial oversight

 8 division.

 9      Q.  If you can look over at -- I think it's the

10 very -- it's the last two pages of Exhibit 5285, which

11 had a heading, "Exhibit E."  Before I ask you specific

12 questions about this page, could you describe the

13 process by which PacifiCare puts together these

14 quarterly undertaking reports?

15      A.  There are a number of different departments

16 that have to contribute data for this particular

17 Undertaking 19 report.  That data is ultimately

18 assembled in this format by a member on my team and

19 prepared for inclusion in the report.

20      Q.  I may have misspoke.  I should have asked you

21 the broader question of not just Exhibit E but the

22 entire report.  Could you give us kind of an overview

23 of the process the company follows to put these reports

24 together?

25      A.  There's a report lead in the finance group
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 1 within PacifiCare and then a regulatory lead within my

 2 group that share responsibility for completion of the

 3 overall report.  The quarterly report covers a number

 4 of different undertakings which include mostly

 5 financial information with the exception of

 6 Undertaking 19.

 7          So those two individuals -- the one in

 8 finance, the one on my team -- are responsible for

 9 collecting various pieces of information, asking any

10 questions necessary to document them or explain them in

11 any way in the report, putting together a draft report,

12 circulating it for review and comment before it's

13 submitted, and then finally submitting it.

14      Q.  And then going back to Exhibit E, to the

15 report specifically, again, who puts this together?

16      A.  Again, the data comes from a number of

17 different departments within the company.  A member of

18 my team by the name of Judy D'Ambrosio is responsible

19 for assembling those different pieces of information in

20 this format.

21      Q.  What is the source of the data, for, for

22 example, "Claims processed within 30 calendar days"?

23      A.  It comes from the claims department.  It comes

24 out of Ellen Vonderhaar's shop.

25      Q.  Looking over at Exhibit E to this first
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 1 quarter 2006 report, which has been marked as Exhibit

 2 5285, what was PLHIC's performance in terms of

 3 processing claims within 30 calendar days or less?

 4      A.  For this reporting period, the performance was

 5 that claims were processed within 30 calendar days or

 6 less 98 percent of the time.

 7      Q.  Let me ask you, to you knowledge, have all of

 8 the quarterly reports that are required by

 9 Undertaking 19 been submitted to CDI?

10      A.  Yes.

11      Q.  Across all of those quarterly reports, has

12 PacifiCare's performance for claims processed within 30

13 calendar days ever fallen below the timely claims

14 payment metric in Undertaking 19?  And let me just

15 focus on the quarters that would correspond to the 2007

16 market conduct exam.  So that will be June 2006 through

17 the end of May 2007.

18      A.  PLHIC's performance on claims processed within

19 30 calendar days did not fall below the metric during

20 that time frame.

21      Q.  Let's look at the other exhibit that I gave

22 you a moment ago that's marked as 5286, has preprinted

23 on the front, "PacifiCare Life and Health Insurance

24 Company UnitedHealth Merger Undertakings, 2008 Annual

25 Compliance Report."  What are he looking at here?



8766

 1      A.  This is a copy of one of the annual compliance

 2 reports that were referenced or are required by the

 3 undertakings.  This particular one was submitted for

 4 performance during 2008.

 5      Q.  So this would cover what the company did in

 6 2008; is that right?

 7      A.  That's correct.

 8      Q.  So this would have been submitted sometime in

 9 early 2009?

10      A.  That's correct.

11      THE COURT:  Is this new or old?

12      MR. KENT:  I believe it is new.

13      THE COURT:  So that's 5287.

14          (Respondent's Exhibit 5287, PAC0589278

15           marked for identification)

16      THE COURT:  5287 is an e-mail with a top date of

17 February 5th, 2007.

18      MR. KENT:  Q.  Showing you, Ms. Monk, a chain of

19 e-mails marked as 5287 for identification, the top one

20 is an e-mail -- appears to be an e-mail from you to

21 Ms. Rosen on February 15th, 2007.  Do you recall these

22 e-mails?

23      A.  Yes.

24      Q.  The top e-mail indicates that you're going to

25 call Ms. Rosen.  Did that phone call in fact take
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 1 place?

 2      A.  Yes.

 3      Q.  The two of you discussed the undertakings?

 4      A.  Yes, we did.

 5      Q.  Has Ms. Rosen ever indicated to you that

 6 PacifiCare's performance did not meet the claim payment

 7 timeliness metric in Undertaking No. 19?

 8      A.  No.

 9      Q.  Has anyone at CDI ever suggested to you that

10 PLHIC's performance fell below the claim timeliness

11 metric in Undertaking No. 19?

12      A.  No.

13      THE COURT:  Can the confidential designation be

14 removed?

15      MR. KENT:  It may come off.

16      Q.  When you spoke to Ms. Rosen in this time

17 period about the undertakings, what did the two of you

18 discuss?

19      A.  This is the first time that we had spoken.  So

20 there was an element to the call of introduction, just

21 sort of identifying who we were and what we did.

22          Ms. Rosen indicated to me that she was taking

23 over oversight for some of the undertakings, not --

24 specifically not related to the investment and

25 charitable undertakings and I think not related to the
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 1 Undertaking No. 2, which pertained to sort of clinical

 2 quality metrics but for the other undertakings.  And

 3 then she particularly wanted to talk about the -- as

 4 indicated here, about the justified complaint metric.

 5      Q.  Did the two of you discuss anything about

 6 which legal entities were bound by these undertakings?

 7      A.  Yes.  We had a conversation about Undertaking

 8 19 in particular.  And Ms. Rosen stated her belief that

 9 Undertaking 19 was intended to also apply to

10 UnitedHealthcare Insurance Company.  And I provided her

11 background with how Undertaking 19 was negotiated and

12 what its purpose was, why the CDI, Commissioner

13 Garamendi and his staff at the time, had required

14 Undertaking 19 to be included and that it was

15 specifically intended to apply to PLHIC and not to

16 UHIC.

17      Q.  Since that conversation you had with Ms. Rosen

18 in -- sometime in or about February 2007, has she ever

19 repeated that argument, that Undertaking 19 somehow

20 applies to United as well as PLHIC?

21      A.  No.

22      Q.  You just mentioned the charitable investment

23 and charitable contribution undertaking.  Let me just

24 ask you a few questions about that.

25          If you could go back to Exhibit 5191, the
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 1 finalized undertakings themselves.  Go over to

 2 Page 11 -- well, it's actually Pages 10, 11, continues.

 3 Talking about Undertaking No. 15, generally speaking,

 4 what does Undertaking 15 require of PLHIC?

 5      A.  There are kind of two major requirements

 6 embodied in all of Undertaking 15.  The first is to

 7 make a $200 million investment commitment in

 8 California's healthcare infrastructure, particularly

 9 targeted at safety net providers in California.

10          The second major commitment within

11 Undertaking 15 is to separately make a $50 million set

12 of charitable commitments to entities in California.

13      Q.  You used the phrase "safety net provider."

14 For my edification, what's a safety net provider?

15      A.  I believe that there's actually a formal

16 regulatory definition of "safety net provider."

17          In this particular case, "safety net provider"

18 was intended to mean really any type of healthcare

19 provider -- could be medical provider, dental,

20 behavioral health.  It was intended to be defined

21 broadly in terms of type of provider that was serving

22 underserved Californians, Californians who were

23 medically or otherwise underserved from a healthcare

24 perspective.  So it wasn't intended to mirror the sort

25 of formal context of the "provider" definition.



8770

 1      Q.  Could you give us -- sparing us a lot of

 2 detail -- but just kind of an overview of the

 3 chronology of the negotiations between CDI and

 4 PLHIC-United that led up to what we see here as

 5 Undertaking 15?

 6      A.  Well, the commitments that were embodied in

 7 Undertaking 15 were actually referenced in principle in

 8 the very first discussion that we had with the CDI the

 9 day after the merger -- the intended merger was

10 announced.  From that time forward, as I mentioned, we

11 had, I think, at least five or six specific negotiating

12 sessions in which the construct of Undertaking 15 was

13 put together, including the amounts that were included.

14      Q.  Were there also negotiations -- putting aside

15 the amounts, were there negotiations over what the

16 infrastructure investment would -- the breadth of the

17 infrastructure investment?

18      A.  There was some -- there was some very specific

19 conversation around how the investment commitment would

20 work.  And although the CDI sort of repeatedly reminded

21 us that the WellPoint-Anthem merger undertakings were

22 intended to be a template for these undertakings, one

23 area that they wanted to handle differently from their

24 perspective was related to the investment commitment

25 insofar as they perceived the sort of effectuation of
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 1 the investment commitment in the WellPoint undertakings

 2 was too narrowly defined so that not enough providers

 3 and not enough different types of providers were able

 4 to access that investment commitment.

 5          So the CDI specifically negotiated the

 6 language with us in a manner that would cause us to

 7 more broadly define the investment program so that more

 8 types of providers and, frankly, more marginal

 9 borrowers would be capable of accessing the investment

10 commitment and really support more of the safety net.

11      Q.  You obviously were personally involved in some

12 of the negotiations leading up to Undertaking 15.  But

13 post-merger, have you continued to be involved in

14 Undertaking 15, the actual implementation?

15      A.  Yes.  I'm the principal party that interacts

16 with the Department on Undertaking 15.

17      Q.  Does -- is there a comparable undertaking to

18 15 in the DMHC undertakings?

19      A.  Yes.

20      Q.  Is there a separate investment, charitable

21 contribution, as between DMHC and CDI, or are they just

22 one and the same?

23      MR. GEE:  Objection.  What's the relevance?

24      THE COURT:  Overruled.

25      THE WITNESS:  They are intended to be one and the
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 1 same.

 2      MR. KENT:  Q.  Can you, again, without getting

 3 into a lot of the detail, can you give us a sense on

 4 how Undertaking 15, in terms of the $200 million

 5 infrastructure investment, how that has been

 6 implemented?

 7      A.  Yeah.  So to begin with, United appointed an

 8 internal program manager for the investment commitment

 9 who's had the responsibility for developing the

10 relevant program materials, including the investment

11 policy, the program handbook, the materials distributed

12 externally to communicate about the program.

13          In addition, the undertaking specifies that an

14 external advisory committee will be appointed to

15 provide oversight to the program.  So the program

16 manager also manages the meetings and proceedings of

17 that investment advisory committee, which both CDI and

18 DMHC sit on that committee as well.

19          The program manager works with external

20 consultants that assist in both publicizing the program

21 as well as vetting the various applicants for loans

22 under the program.

23      Q.  How much of the $200 million has been invested

24 at this point?

25      A.  About 180 million.
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 1      Q.  When will the remainder be fully invested?

 2      A.  Before the end of this year.

 3      Q.  But for its agreement to these undertakings

 4 and, in particular, Undertaking 15, would PacifiCare

 5 have had any obligation to make this investment in

 6 California's healthcare infrastructure?

 7      A.  No.

 8      Q.  Now, still on our undertakings, Undertaking

 9 15, but if you could go over to Page 13 of the

10 document, which is Bates 9392, and I'm looking at what

11 begins about a third of the way down the page, Subpart

12 (b).  There's a reference in that second line to a

13 charitable commitment.  What's that about?

14      A.  The charitable commitment described by this

15 paragraph is the $50 million charitable commitment that

16 I mentioned previously as one of the two major subparts

17 of Undertaking 15.

18      Q.  Could you tell us what or who some of the

19 recipients so far have been of this charitable

20 contribution?

21      A.  There have been a lot of recipients.  We've

22 had probably 60 or so recipients of grants under this

23 particular commitment.  They've included very large

24 organizations, like the University of California, the

25 Cal State University System for Clinical Education
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 1 Programs or specific research.  They've also included

 2 rural hospitals, safety net urban hospitals, primary

 3 care clinics, different kinds of behavioral health and

 4 dental health organizations.

 5          Some specific examples of others from this

 6 area would include OnLok Senior Services, Glen Medical

 7 Center, Plumas District Hospital.  Those are some of

 8 the Northern California recipients.

 9          But the recipients have really been spread

10 across the state.  And there are a breadth of different

11 kinds of recipients that have received grants.

12      Q.  How much of the 50 million has been actually

13 contributed?

14      A.  All of the 50 million has been allocated for

15 specific purposes.  Of that, about 40 million has

16 actually been distributed to specific grantees.

17      Q.  When will the remainder of the 50 million

18 charitable contribution actually be distributed?

19      A.  I would anticipate that it would be fully

20 distributed close to the end of 2011.  There are some

21 elements of the actual granting of funds that are

22 subject to different circumstances that may play out

23 differently, so the timing is a bit uncertain.  But I

24 would anticipate by the end of 2011 it would be fully

25 distributed.
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 1      Q.  At the end of the process, would there

 2 actually have been more than $50 million contributed to

 3 charity pursuant to this undertaking?

 4      A.  The undertaking provides that the money, for

 5 as long as it takes to actually distribute it according

 6 to the terms of this undertaking, will accrue interest

 7 at a rate of 4.25 percent, I believe.

 8          So because of the timing consideration, the

 9 charitable commitment has already accrued over

10 $7 million in interest.  And those funds will be

11 distributed in a like manner.  So the undertaking is

12 really 50 million plus the interest accrued until it's

13 fully distributed.

14      Q.  Let me ask you a couple more general questions

15 about these undertakings.

16          Since they were finalized in December 2005,

17 have the parties -- meaning PLHIC, CDI, United --

18 continued to treat the undertakings as a formal

19 agreement of sorts?

20      A.  Yes.

21      Q.  Could you give us a couple of examples of how

22 the parties have done that?

23      A.  Well, we've amended the undertakings at least

24 once.  In addition, there have been a number of letters

25 of agreement that have had to be generated to allow
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 1 certain deadlines to be extended.  And I think we have

 2 two formal memoranda of understanding that have also

 3 been executed in accordance with the terms of the

 4 undertakings.

 5          In all of those cases, the language of the

 6 amendment, the memoranda, et cetera, have been

 7 negotiated among the parties of CDI, United-PacifiCare

 8 and the DMHC, and have been executed as formal

 9 documents by the three parties.

10      MR. KENT:  This will be 5288 and 5289.

11          (Respondent's Exhibits 5288 and 5289,

12           PAC0478428 and PAC0478437 respectively,

13           marked for identification)

14      THE COURT:  This is 5288 and 5289.  The first is a

15 memorandum of understanding dated May 18th, 2007,

16 and -- okay.  So the first, 5288, is a memorandum of

17 understanding in connection with a charitable

18 commitment dated May 18th, 2007.

19          And 5289 is an amendment to the undertakings

20 dated May 18th, 2007.

21      MR. KENT:  Q.  Ms. Monk, focusing on what has been

22 marked for identification as Exhibit 5288, the

23 memorandum of understanding in connection with

24 UnitedHealth charitable commitment, is this a copy of

25 the memorandum of understanding you were just referring
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 1 to?

 2      A.  It's a copy of one of them.

 3      Q.  What was the reason for this memorandum of

 4 understanding or MOU?

 5      A.  The purpose of this MOU was to determine the

 6 distribution, the actual distribution of the

 7 $50 million charitable commitment.  And it's actually

 8 specifically called for by Undertaking 15 in 15B

 9 Subpart 4.

10      Q.  Who signed this document on behalf of CDI?

11      A.  David Link.

12      Q.  At the time, Mr. Link was -- what was his

13 position with the company -- with CDI?

14      A.  He's a deputy commissioner.

15      Q.  That was May 29, 2007?

16      A.  I think it was May 18th when this was

17 executed.  Is that the date you were referring to as

18 the execution date?

19      Q.  I was actually looking over at the signature

20 line for Mr. Link on the very last page.

21      A.  Oh, yes.  You're right.

22      Q.  Now, turning your attention to the amendment

23 undertakings, Exhibit 5289, what is this?

24      A.  It's an amendment to the undertakings that was

25 negotiated at the same time that the MOU was
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 1 negotiated.

 2      Q.  What was the -- why was there a need for this

 3 amendment?

 4      A.  At the time, the three parties to the

 5 discussion had a conversation about some of the

 6 original provisions of Undertaking 15, and there

 7 were -- there were some specific mentions of targeted

 8 uses of the charitable dollars, in particular, in the

 9 original version of the undertakings which, for a

10 variety of reasons, had not -- the opportunities sort

11 of envisioned at the time the undertakings's language

12 was negotiated had not come about.

13          And the parties understood and agreed with

14 what the circumstances were and agreed to amend the

15 undertakings to remove those references.

16      Q.  Who signed this amendment on behalf of CDI?

17      A.  David Link.

18      Q.  Again, that was on May 29th, 2007?

19      A.  That's correct.

20      Q.  Let's shift gears to another topic, migration

21 and integration.

22          Going back to January 2006, did you

23 participate in meetings between legacy PacifiCare and

24 legacy United personnel to discuss expectations around

25 how PacifiCare and United would be combined post
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 1 merger?

 2      A.  Yes.

 3      Q.  To your recollection, when and where did those

 4 meetings take place?

 5      A.  There was a -- the first large meeting of

 6 PacifiCare and United personnel contemplating that

 7 topic occurred in January -- I think January 10th and

 8 11th in Newport Beach at an off-site location.

 9      Q.  Looking back, January 2006, how would you

10 describe the attitude of the PacifiCare legacy

11 personnel toward the notion or the challenge of

12 combining the two companies post-merger?

13      A.  I'd say that the overall attitude was very

14 enthusiastic.

15      Q.  Were there particular segments or parts of

16 the -- or groups within the legacy PacifiCare personnel

17 who were particularly excited about this prospective

18 combination?

19      A.  Well, the management team clearly was -- I

20 think I commented on that before -- because of the

21 opportunities that we perceived available to us as a

22 part of the acquisition by United.

23          The sales teams were extremely excited as well

24 because they were -- as I commented, we had been fairly

25 unsuccessfully trying to grow our PPO business and
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 1 diversify our portfolio in PacifiCare's markets.  And

 2 the sales team was very excited about the prospect of

 3 having new products from the United family in their

 4 portfolio to distribute.

 5      Q.  Again, looking back to early 2006, was the

 6 combined companies' intent to grow the PPO business

 7 here in California?

 8      A.  Yes.

 9      Q.  Has that intent ever changed?

10      A.  No.

11      Q.  Still focusing on those meetings in January

12 2006, what were the basic assumptions about what would

13 happen going forward with the legacy PacifiCare PPO

14 products and the legacy PPO membership?  And let me

15 limit the question to what would -- what were the

16 expectations about what would happen in the short-term?

17      A.  I think short-term expectations were that

18 those products would continue to be marketed and sold

19 and we would continue to try to grow that membership,

20 in the short-term.

21      Q.  How about the expectations around the

22 long-term -- more long-term future for the legacy

23 PPO -- PacifiCare PPO products and membership?

24      A.  You know, my recollection is we spent more

25 time talking about sort of the short to mid-term.  But
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 1 I think that there was a general assumption that the

 2 PLHIC PPO products and membership would at some point

 3 in the future be rebranded as UnitedHealthcare products

 4 and would be folded into the UnitedHealthcare family,

 5 either through rebranding or through actual migration

 6 to the United products.

 7      Q.  We've talked a little bit about legacy

 8 PacifiCare PPO products.  But let me ask you a few

 9 questions about United.

10          Prior to the merger, did United have here in

11 California a fully insured PPO product that it had

12 available for sale?

13      A.  No.

14      Q.  To the extent that United had any PPO products

15 available in California, what were they?

16      A.  United did have a PPO product available in --

17 PPO products, available in California for

18 administrative service only or self-insured customers.

19 We referred to them as ASO customers.

20      Q.  Looking again back in the very earliest part

21 of 2006, was there an expectation that United would

22 obtain approval in California to sell its own PPO --

23 fully insured PPO products?

24      A.  Yes.

25      Q.  When was that expected to happen?
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 1      A.  Really, as soon as we could get the products

 2 filed and approved.

 3      Q.  Did United in fact file an application here in

 4 California, seek approval to sell its own fully insured

 5 PPO products?

 6      A.  Yes.

 7      Q.  About when was that application filed?

 8      A.  You know, I don't remember the exact date that

 9 the filing went in.  I know that it was approved in

10 time for sales for customers to be effective as of May

11 1st of 2006.  So it was filed pretty shortly after the

12 acquisition.

13      Q.  And when we're talking about approvals, we're

14 talking about that United filing being approved by the

15 CDI?

16      A.  Yes.

17      Q.  And the application, in fact, was approved by

18 CDI?

19      A.  Yes.

20      Q.  After the approval was obtained, did United in

21 fact start selling fully insured PPO products here in

22 California?

23      A.  Yes.

24      Q.  And that started about when?

25      A.  It started -- I know -- I think that the
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 1 actual sales process began in April because, again, we

 2 had authorization to distribute the products for May 1

 3 effective date.  So it started around that time.

 4      Q.  All right.  I asked you a little bit ago about

 5 expectations, meetings about combining the two

 6 companies.  We were talking about January 2006 or so.

 7 Let me move you forward to summer 2006.

 8          By summer 2006, had those expectations about

 9 what would happen with the legacy PacifiCare PPO

10 products and membership change?

11      A.  Yes.  Not insofar as that we would stop

12 distributing and selling products under the PacifiCare

13 Life and Health Insurance Company license, but the main

14 thing that changed by mid 2006 was that the

15 conclusion -- the company had reached the conclusion as

16 the result of the integration team's efforts that the

17 PLHIC PPO products could not be administered on

18 United's administrative platform without significant

19 changes to that platform.

20          So we were still focused on getting the PLHIC

21 products on to the United platform.  So we were trying

22 to develop a new way to do that.  And by the summer of

23 2006, what we -- the plan that we started to vet and

24 talk about was actually refiling the PLHIC certificate

25 of coverage to be a look-alike to the UnitedHealth
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 1 Insurance Company certificate of coverage so that the

 2 product could in fact be administered on the United

 3 administrative platform.

 4      Q.  Let me go back and ask you some questions so

 5 I'm sure I'm clear.

 6          Starting right from the beginning of 2006, was

 7 the expectation that at some point, hopefully sooner

 8 rather than later, the legacy PacifiCare PPO products

 9 would be, in essence operated or adjudicated off of a

10 United platform?

11      A.  Yes.

12      Q.  Why was there -- why was that something that

13 people wanted to do?

14      A.  Because the United platforms were far superior

15 to the PacifiCare platforms and had advanced technology

16 that better supported consumers directly, our employer

17 group purchasers directly, providers -- really, all of

18 our constituents.  And that was one of the sort of

19 opportunities brought forth by the merger was to bring

20 those superior technologies to our customers.

21      Q.  You told me about -- let me ask you, though,

22 was one of the issues or problems that the existing

23 PacifiCare RIMS platform could not adjudicate claims

24 accurately or in a timely manner?

25      A.  No.
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 1      Q.  What was -- kind of generally speaking, what

 2 was the problem in taking the legacy PacifiCare PPO

 3 products and, instead of operating them off the RIMS

 4 platform, operate them off of United platform?  And

 5 again, this is that period beginning of '06 up through

 6 the end of the summer of '06.

 7      A.  There were some structural differences in the

 8 PLHIC products as compared to the UHIC products that

 9 could not be administered -- when I say "structural," I

10 mean actually within the benefit documents themselves,

11 that could not be administered properly by the United

12 platforms.

13      Q.  Can you give us some kind of example of that?

14      A.  The most significant example is that the PLHIC

15 products incorporated the concept, for certain

16 services, of prior authorization so that, in the

17 absence -- for certain services, in the absence of

18 obtaining prior authorization, those services would not

19 be a covered benefit.

20          The United claims system was not capable of

21 differentiating between authorized versus

22 non-authorized services.

23      Q.  And then a moment ago, you said something

24 about, if I heard you right, that kind of the plan or

25 the expectation changed or evolved to something to do
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 1 with a look-alike filing.  What's a look-alike finding?

 2      A.  Literally -- the concept that we were

 3 exploring at the time was literally taking the UHIC

 4 certificate of coverage, using it as a template, and

 5 rewriting it using the PLHIC legal entity as the

 6 offering license so that its benefit terms and

 7 structure would be identical to that of UHIC.

 8      Q.  All right.  So there would be some kind of

 9 regulatory filing?  Is that what would happen?

10      A.  Yes, that would have needed to be filed with

11 the California Department of Insurance.

12      Q.  How would that have -- that plan, if it

13 actually worked out or was implemented, how would that

14 address the issue that you've articulated about -- or

15 the challenge about moving the PacifiCare legacy PPO

16 product over to a United platform?

17      A.  Well, it would have removed -- for the members

18 on that certificate, it would have removed those

19 obstacles, the benefit structural obstacles, to

20 administration on United platform so that the PLHIC

21 products could, in fact, be administered on the United

22 platforms.

23      Q.  So in essence, the PacifiCare PPO product

24 would be rewritten so that, when it was adjudicated, it

25 would work on the United platform?
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 1      A.  Correct.

 2      Q.  Looking back, were these look-alike filings

 3 actually pursued?

 4      A.  No.  They weren't.

 5      Q.  What happened?

 6      A.  Well, we worked on the plan for filing the

 7 look-alike products for a number of months.  The

 8 intended outcome at that time was that the PLHIC

 9 products -- so the legacy PacifiCare PPO products and

10 the legacy PacifiCare HMO products -- would both be

11 transitioned to the United platform segment,

12 essentially.

13          If you recall, I mentioned that those two

14 products were historically distributed by -- to a

15 significant number of PacifiCare customers as a dual

16 option offering.  So the intent was to move the two

17 products as companions to the United technology.

18          By, I would say, the summer of 2007, the

19 integration team's work was essentially causing the

20 company to reexamine its conclusions about when the

21 PacifiCare HMO product could be transitioned to the

22 United platform because of the complexity of that

23 capitated delegated products platform so that those

24 integration discussions had reached a point in 2007

25 where the timelines were being reevaluated and the
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 1 plans were being revisited.

 2          So once the conclusion was drawn that the --

 3 it was going to take longer than we thought it had been

 4 to move that PacifiCare HMO product, we started to put

 5 the brakes on the transition plan for the PLHIC

 6 products because, again, they needed to stay together

 7 for that dual option offering.

 8      Q.  Let me ask you so that I'm clear.  You've said

 9 that the legacy PPO product and the legacy HMO product

10 had to stay together.  But why?

11      A.  Well, PacifiCare's dual option offering was,

12 again, created for the purpose of -- for employer

13 groups that were interested in buying HMO but really

14 wanted to also have the flexibility available to their

15 employees of having PPO coverage as well.

16          Over the years, PacifiCare developed a common

17 front-end or common interface that allowed those

18 products to essentially be administered as a single

19 purchase experience for employer groups.  So

20 eligibility and premium and all of those things were

21 handled as though they were purchasing from only one

22 company.

23          Had we moved the PLHIC product to the United

24 platform and sort of severed that connection between

25 the HMO and the PPO product, we would have eliminated
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 1 that functionality, and employers would have lost what

 2 they had been looking for, presumably, when they

 3 purchased these products to begin with of having that

 4 kind of common interface and that single purchase

 5 experience.

 6      Q.  So if we had gone down that road and split the

 7 PPO from the HMO product, what would employers -- what

 8 would they experience?

 9      A.  It would have felt like they were buying two

10 different policies from two different companies.  And a

11 lot of our employers were small employers that were

12 really looking for administrative simplicity.

13      Q.  Can you give us some examples of how the small

14 employer, if we had split the two products, would have

15 seen this experience of, in essence, dealing with two

16 separate companies?

17      A.  Separate premium bills, separate eligibility

18 files, essentially, that would have to be produced.

19 The employer or we would have had to figure out a way

20 to take their -- the information about their single

21 employee set and divide it based on employee choice

22 between the two products.  So again, it would have felt

23 like they were working with two different companies.

24      Q.  Let me just ask you a couple more questions

25 and take a break.
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 1          We've got this -- by 2007, this appreciation

 2 that there's going to be a problem with splitting the

 3 two coverages, HMO versus PPO.  Was a solution

 4 identified?

 5      A.  Yes.

 6      Q.  What's the solution?

 7      A.  The solution that was ultimately identified

 8 was to build a technological interface between the

 9 PacifiCare of California HMO and the UnitedHealth

10 Insurance Company PPO.  It was a package of technology

11 changes.  We internally referred to it as Work

12 Package 1 -- but essentially a series of projects that

13 would have to be completed in order to create that

14 common interface.

15      Q.  So, if I understand, this Work Package 1, when

16 it's completed, allows the company to split the HMO

17 from the PPO business but still have or still offer the

18 same kind of dual option experience that employers had

19 previously?

20      A.  Yeah.  It essentially created the opportunity

21 to make the dual option products, PacifiCare of

22 California HMO and UnitedHealth Insurance Company PPO.

23      Q.  Has Work Package 1 been completed?

24      A.  Yes.

25      Q.  About when did that happen?
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 1      A.  I don't know when it was specifically

 2 completed and sort of tested.  I believe that our first

 3 members that we started to enroll in the plan through

 4 the Work Package 1 changes were in the first or second

 5 quarter of 2009.

 6      MR. KENT:  This would be a good place to stop,

 7 your Honor

 8      THE COURT:  Okay.  Reconvene at 1:30?

 9      MR. KENT:  That would be great.

10          (Whereupon, the luncheon recess was

11           taken at 11:58 o'clock a.m.)
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 1

 2                    AFTERNOON SESSION

 3                        ---o0o---

 4      (Whereupon, the appearances of the parties

 5       having been duly noted for the record, with

 6       the exception of Mr. Velkei and Mr. McDonald

 7       and noting the presence of Mr. Woo, the

 8       proceedings resumed at 1:34 o'clock p.m.)

 9      THE COURT:  We can go back on the record.  I

10 received an offer of proof re the relevance of the

11 $2 million penalty assessed against PacifiCare by DMHC.

12 It's not exactly how it's worded.  I changed the order.

13          5290 to go with the record.

14      MR. KENT:  Thank you, your Honor.

15      THE COURT:  Go ahead.

16          (Respondent's Exhibit 5290 marked

17           for identification)

18      MR. KENT:  Q.  Ms. Monk, how are you this

19 afternoon?

20      A.  Good, thank you.

21      Q.  A number of questions have been asked over the

22 course of this proceeding, various witnesses, about

23 migration of PLHIC's legacy membership to United

24 products.  Do you see that migration as a bad thing?

25      A.  No.
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 1      Q.  Why not?

 2      A.  Because it is effectively a way for us to

 3 transition our California-based customers to the --

 4 what we believe to be the superior products and

 5 services of United, as we discussed, prior to the

 6 merger.

 7      Q.  I asked you some questions earlier today about

 8 migration, including about Work Package 1.  As I

 9 understand it, Work Package 1 was -- actually started

10 to be implemented maybe in 2009 or so.  But when did

11 the migration of legacy PLHIC PPO members to United PPO

12 products first start?

13      A.  I think it -- so I don't know exactly when.  I

14 believe that it started in 2006.  As soon as UHIC PPO

15 members -- UHIC PPO products were available, we may

16 have had some customers.

17          I think that the -- probably the largest part

18 of the -- that voluntary migration of customers

19 choosing to transition from PLHIC to UHIC probably

20 occurred in 2008.

21      Q.  About how big presently is the fully insured

22 United PPO book of business in California?

23      A.  The last time I looked at the numbers, which

24 was, you know, probably six to eight weeks ago, the

25 number of fully insured UHIC customers that we had in
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 1 California was about 186,000 or so.  That's inclusive

 2 of California residents who might have actually been

 3 sold on an employer group in another state.

 4      Q.  So roughly speaking, the United fully insured

 5 PPO book of business today is as big or bigger than the

 6 PLHIC PPO business ever was in California; is that

 7 right?

 8      A.  Yes.

 9      Q.  Over time, has CDI routinely been made aware

10 of the migration of legacy PacifiCare PPO membership

11 over to United products?

12      A.  Yes.

13      Q.  And how has that occurred?

14      A.  The undertakings require us to report on a 10

15 percent or more drop in any of the lines of business

16 for PLHIC membership.  I believe that that trigger

17 occurred in 2008 and that 2008 may have been the first

18 time that an annual report -- where we provided

19 information related to that.

20      Q.  If you could go back to what we marked this

21 morning as Exhibit 5286, the 2008 annual compliance

22 report.  If you look over to the Bates numbers in the

23 lower right-hand corner, if you'd turn to the Bates

24 page that ends with 8281.

25          Do you have that?
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 1      A.  I do.

 2      Q.  Is there a disclosure about the migration from

 3 PLHIC to United on this page?

 4      A.  Yes.  In the lower left-hand corner, there's a

 5 footnote that notes that the small group product

 6 membership has declined by more than 10 percent as

 7 compared to 2007 and discloses that the reasons for

 8 that are really the customers' preference for

 9 UnitedHealthcare Insurance Company products as well as

10 the overall decline in the economy.  We were losing

11 membership to -- that were falling out of the overall

12 insurance market as well.

13      Q.  Thank you.  Now, this report, annual report

14 for 2008, I believe you testified earlier that would

15 have been submitted to CDI sometime in 2009; is that

16 right?

17      A.  That's correct.

18      Q.  Now, even before 2009, did CDI acknowledge its

19 awareness of the ongoing migration of legacy PLHIC PPO

20 membership over to United products?

21      A.  Yes.

22      Q.  Can you point to an example of that?

23      A.  In 2007, UnitedHealthcare was engaging in

24 negotiations with multiple regulators on a regulatory

25 settlement that we referred to as the MAWG.  The
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 1 California Department of Insurance also engaged in

 2 those negotiations as to whether or not it was going to

 3 sign on to this agreement.

 4          There was a memorandum of understanding that

 5 was negotiated between the company -- and when I say

 6 "the company," I mean UnitedHealthcare -- and the CDI

 7 that effectively contemplated the migration of PLHIC

 8 membership to UHIC.

 9      MR. KENT:  These are both new.  So I think we've

10 got 5291 and -92.

11      THE COURT:  Correct.

12          (Respondent's Exhibit 5291 and 5292,

13           PAC0867395 and PAC0867313 respectively,

14           marked for identification)

15      THE COURT:  This is 5291?

16      MR. KENT:  Yes.

17      THE COURT:  And this is 5292?

18      MR. KENT:  Yes.

19      THE COURT:  5291 is a memorandum of understanding

20 dated August 27th, 2007.  And 5292 is a regulatory

21 settlement agreement dated the same date.

22      MR. KENT:  Q.  Look first at the document we've

23 marked for identification 5291, the memorandum of

24 understanding.  Are you familiar with this document?

25      A.  Yes.
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 1      Q.  Is this a copy of the MAWG memorandum of

 2 understanding you were just referring to?

 3      A.  It's a copy of the memorandum of understanding

 4 between CDI and UnitedHealthcare that's associated with

 5 the MAWG, yes.

 6      Q.  If you could look over to the second page,

 7 Page 2 of 8 of this MOU, and in particular a little

 8 over the middle of the page there's a paragraph that's

 9 headed up with Roman Numeral II.  And I'm looking at

10 the last sentence, where there's a defined term,

11 "California New Insureds," closed quote.  Do you see

12 that, Ms. Monk?

13      A.  I do.

14      Q.  What does -- what's the meaning or definition

15 of "California New Insureds" for purposes of this

16 agreement?

17      A.  "California New Insureds" are defined by this

18 agreement in the successive sentences that were PLHIC

19 or PacifiCare of California members that migrate to

20 UnitedHealth Insurance Company products during the life

21 of the MAWG.

22      Q.  Can you just from a general standpoint explain

23 to us what the purpose of this memorandum of

24 understanding was?

25      A.  Generally, its purpose was to account for
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 1 membership transitioning from the legacy PacifiCare

 2 products to the UHIC products in California with

 3 respect to any subsequent moneys that would be owed

 4 under the MAWG to California Department of Insurance.

 5      Q.  So in essence, through this MOU agreement, CDI

 6 would be able to at least potentially take advantage of

 7 migration of PLHIC membership to United product?

 8      A.  Potentially.

 9      Q.  Looking over at 5292, is this what you -- a

10 copy of what you referred to as the MAWG agreement?

11      A.  Yes.

12      Q.  Could you tell us again generally what the

13 purpose or the reason behind this MAWG agreement was?

14      A.  It's a regulatory settlement agreement between

15 UnitedHealthcare and a number of state insurance

16 regulators designed -- in which United is essentially

17 committing to specific performance thresholds around

18 certain -- certain transactions and committing that, if

19 it misses those thresholds, committing to pay penalties

20 in the future.

21      Q.  I believe it was Ms. Berkel, at one point in

22 her testimony when she was talking about claim metrics

23 and some guidelines, referred to the MAWG agreement.

24 Are there claim metrics set forth in this MAWG

25 agreement, Exhibit 5292?
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 1      A.  Yes.

 2      Q.  Could you point us to the part of the

 3 document?  I believe it may begin on Page 34.

 4      A.  It does begin on Page 34 where specific

 5 benchmarks are defined.  And that continues over the

 6 next few pages to set the benchmarks and the tolerance

 7 thresholds.

 8      MR. KENT:  One more exhibit concerning this MAWG

 9 agreement.  5293?

10      THE COURT:  Correct.  A fax cover sheet dated

11 August 27th, 2007.

12          (Respondent's Exhibit 5293, PAC0867394

13           marked for identification)

14      MR. KENT:  Q.  Showing you a one-page exhibit

15 that's been marked as 5293 for identification, appears

16 to be a fax cover sheet from a Derrick Smith.  Who is

17 Derrick Smith in this Mitchell-Williams law firm?

18      A.  Derrick Smith is a member of the

19 Mitchell-Williams firm, and they were external counsel

20 to United in negotiating the MAWG and negotiating

21 signatories to the MAWG.

22      Q.  The cover this cover sheet, 5293, is addressed

23 to Andrea Rosen.  Was she involved in -- or did she

24 participate in the negotiations of the MAWG memorandum

25 of understanding which we marked as Exhibit 5291?
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 1      A.  That's my understanding from Mr. Smith.

 2      Q.  Just -- I missed this before, but to jump back

 3 to the MAWG itself, 5292, did California ultimately

 4 enter into this agreement?

 5      A.  Yes.

 6      Q.  If you could look between Pages 24 and 25 of

 7 the document, it has a Bates number of 7337.  And I'm

 8 not going to vouch for the pagination of this document,

 9 but just asking you about this Page 7337, do you

10 recognize that signature?

11      A.  Yes.

12      Q.  Who is it?

13      A.  Steve Poizner.

14      Q.  The date of his signature is what?

15      A.  August 24th, 2007.

16      Q.  Independent of the MAWG memorandum of

17 understanding that we just went through, have you had

18 occasion to speak the Andrea Rosen about whether the

19 PLHIC legacy PPO membership should be migrated or moved

20 to United products?

21      A.  Yes.

22      Q.  Tell us the substance of those conversations.

23      A.  Well, there were sort of two different time

24 periods.  In 2008, I remember participating in a

25 discussion with Ms. Rosen where she was asking us
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 1 questions.  And when I say "us," there was a group of

 2 folks from PacifiCare in this meeting -- asking us

 3 questions about why we were maintaining PLHIC as a

 4 separate set of products in California given that we

 5 had UHIC products available for sale in California.

 6      Q.  What was your response?

 7      A.  We explained about the dual option offering of

 8 PacifiCare PPO products and PacifiCare HMO products and

 9 the lack of functionality at that point between the

10 UHIC PPO and the PacifiCare HMO.

11      Q.  Now, have there been other conversations over

12 time with Ms. Rosen about the legacy PacifiCare PPO

13 membership?

14      A.  Yes.  We had conversations with Ms. Rosen

15 in -- I know we did in early 2009, in the first quarter

16 of 2009, when we were preparing to formally file the

17 withdrawal of the bulk of the commercial PPO products

18 with the California Department of Insurance.

19          There may have been also been conversations

20 with her in 2008 when the first set of small group

21 product withdrawals was filed also.

22      Q.  Now, at any point -- '08, '09 or more

23 recently -- has Ms. Rosen made any type or articulated

24 any type of objection to PacifiCare withdrawing any of

25 its legacy PPO products from California market?
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 1      A.  I wouldn't say that she's made any objections.

 2 She did ask us to respond to some questions in 2009

 3 when we were preparing to file withdrawal of the

 4 products.

 5      Q.  Questions such as?

 6      A.  Primarily related to the comparative benefits

 7 and premiums of the products that were being withdrawn

 8 with those comparable products offered by United.

 9      Q.  Let me ask a broader question.  Has anyone at

10 CDI objected, to your knowledge, to PacifiCare's

11 withdrawal of any of its PPO products from the

12 California market?

13      A.  No.

14      MR. KENT:  This, I believe, will be 5294.

15      THE COURT:  Yes.  E-mail chain with a top date of

16 March 19th, 2009.

17          (Respondent's Exhibit 5294, PAC0867537

18           marked for identification)

19      MR. GEE:  Can I ask if there was a redaction

20 above?

21      MR. WOO:  There was, privileged communication.

22      MR. KENT:  Q.  Ms. Monk, showing you an e-mail

23 chain that's been marked as Exhibit 5294 for

24 identification, the top e-mail appears to be one from

25 Andrea Rosen, March 19th, 2009 to a Kevin Kroeker and a
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 1 Marsha Seeley with a copy to you and others.  Have you

 2 seen this before?

 3      A.  Yes.

 4      Q.  I'd like to ask you about a couple of these

 5 people.  Marsha Seeley, S-E-E-L-E-Y, who is Ms. Seeley?

 6      A.  She works at the CDI in the -- I think it's

 7 called the policy and forms bureau.  I'm not sure if

 8 that's the right name, but essentially in the group

 9 that reviews policies and forms that are filed with the

10 CDI.

11      Q.  Look in the first sentence of the first

12 paragraph of Ms. Rosen's March 19th e-mail.  Says, "As

13 I noted, my area of responsibility in this transaction

14 with PLHIC is separate from the enforcement action."

15          Was it your understanding that the reference

16 to this enforcement action was to this proceeding we're

17 here about today?

18      A.  Yes.

19      Q.  Ms. Rosen goes on in the same first sentence

20 to refer to -- borrowing from the first part of the

21 sentence, her responsibility to oversee the applicable

22 undertaking.  Do you see that?

23      A.  I do.

24      Q.  Is there a provision in the undertakings

25 looked at at some length this morning, Exhibit 5191,
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 1 which covers the possible withdrawal of products by

 2 PLHIC in the California market?

 3      A.  Yes.

 4      Q.  Which undertaking is that?

 5      A.  I believe it's Undertaking No. 8.

 6      Q.  If you could take a look, go back to Exhibit

 7 5191.

 8          Ms. Monk, is this the undertaking provision

 9 that covers possible withdrawal of products by PLHIC?

10      A.  Yes.

11      Q.  All right.  Well, obviously there's an actual

12 expressed provision that's in the final undertakings,

13 but let me ask you, during the pre-merger approval

14 process in the negotiations with CDI on the

15 undertakings, were there conversations with any of the

16 CDI negotiators about the issue of PLHIC possibly

17 withdrawing one or more of its California products

18 sometime in the future?

19      A.  Yes.

20      Q.  Did those conversations include the issue of

21 whether the PLHIC products -- the existing PLHIC

22 products, whether they were or were not cost

23 competitive?

24      A.  Yes.

25      Q.  What was talked about in terms of cost
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 1 competitiveness?

 2      A.  We pointed out to the CDI that we had at the

 3 time a number of products in the PLHIC PPO portfolio

 4 that were not cost competitive and, in fact, were

 5 essentially losing money.  And we wanted to be sure

 6 that the undertakings that we might agree to didn't in

 7 any way bind us to continue to sell products that were

 8 essentially underwater.

 9      Q.  And then on the broader issue of the possible

10 withdrawal of products going forward, what was the

11 substance of the discussion around that issue?

12      A.  Well, the CDI's primary concern with relation

13 to the undertakings and the discussions that we had

14 were that we not sort of withdraw products for the

15 purpose of dumping bad risk in the marketplace.

16      Q.  What does that mean?

17      A.  Well, if we have a product that is -- you

18 know, that the healthcare expenses are higher than the

19 premiums collected and we want to withdraw that

20 product, that was okay with them as long as we offered

21 that same membership alternative products within our

22 family of companies.

23      Q.  So back to the Undertaking No. 8 itself,

24 generally speaking, what does this undertaking require

25 that PLHIC and its affiliated companies do if PLHIC
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 1 decides to withdraw a product in the California market?

 2      MR. GEE:  Objection.  What's the relevance of

 3 this?  I've given a lot of leeway.  I don't see how

 4 it's connected.

 5      THE COURT:  What's the relevancy?

 6      MR. KENT:  The relevance is we've heard quite a

 7 bit of questioning about the evils of migration and --

 8 between products, integration and so forth.  And the

 9 fact of the matter is, from day one, even before day

10 one, these issues were on the table.  There's an actual

11 game plan that's to be followed.  And we want to put on

12 the evidence of what that game plan is and the fact

13 that it's been followed.

14      MR. GEE:  I don't think it's been our contention

15 about the evils of migration as a general matter.  The

16 way it was migrated, I think, is what we are

17 criticizing.

18      THE COURT:  Well, he's putting on evidence about

19 how it was migrated.  I'm going to have to allow it.

20          Go ahead.

21      THE WITNESS:  Could you --

22      MR. KENT:  Q.  Do you have the question in mind?

23      THE WITNESS:  No, I don't.

24      MR. KENT:  Could we have the question read?

25          (Record read)
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 1      THE WITNESS:  It really provides a few things,

 2 one, that we will provide advance notice to CDI and the

 3 policyholders, which is required by the law anyway,

 4 that we will permit these policyholders to select

 5 continued coverage from among the other products, the

 6 other commercial products that we offer in California

 7 from any of our licensees -- so it could be UHIC

 8 products, it could be PacifiCare California -- that

 9 we'll make those products available on a guaranteed

10 issue basis and that they won't be subject to

11 additional underwriting on the basis of medical

12 considerations.

13          And the -- they also require that, for any

14 group or member of a group transitioning though an

15 alternative product, if they have an open preexisting

16 condition exclusionary period, they have time left on

17 such a period, that the remaining time would be waived.

18      MR. KENT:  Q.  So in that instance, the member

19 would actually be benefitted by migrating to the United

20 or to the other product?

21      A.  Yes.

22      Q.  If you could go back to the press release,

23 Exhibit 5283.

24          The question to you, Ms. Monk, at the time the

25 merger was approved by CDI, did CDI publicly
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 1 acknowledge that PLHIC might potentially, in the

 2 future, withdraw some of its products from the

 3 California market?

 4      A.  Yes.

 5      Q.  Where would we find that in this press

 6 release?

 7      A.  Well, starting at the bottom of the first

 8 page, in the last paragraph, the second sentence talks

 9 about, if products change, that the company would

10 provide the opportunity for enrollment in similar

11 products as well as waiving the waiting periods for

12 preexisting conditions.

13      Q.  You used the phrase "guaranteed issue" a

14 moment ago.  What does that mean?

15      A.  Means that we would not refuse to issue

16 coverage to any of the groups that were customers of

17 the products being withdrawn.

18      Q.  So meaning that you would take them sick,

19 healthy, or somewhere in between?

20      A.  Correct.

21      THE COURT:  5295?

22      MR. KENT:  Yes.

23      THE COURT:  We don't have the withdrawal letter

24 already?  No?

25      MR. GEE:  I'm not sure.



8809

 1      MR. KENT:  I'm not sure, your Honor.

 2      MR. STRUMWASSER:  I think we put one in.

 3      THE COURT:  You did?  Is it the same one?  Maybe

 4 not.

 5      MR. STRUMWASSER:  I couldn't verify it.  Yeah.

 6 This appears to be the same document, but I'm not sure.

 7      THE COURT:  Hold on a second.  Let me see if I can

 8 just retrieve it.

 9      MR. STRUMWASSER:  The candidate is 660, your

10 Honor.

11      THE COURT:  Yes, 3/15/09.  It might not be.  This

12 is 3/15/09, and this is 3/19/09.

13      MR. STRUMWASSER:  Remember, the document has all

14 kinds of dates on it.  It's totally goofy.

15          Do we have a confirmation on the PAC number?

16 Ours didn't have a number, so it may not be.

17      THE COURT:  Yes, here it is.

18      MR. KENT:  Looks to be the same.

19      THE COURT:  How about we just refer to 660 then.

20      MR. KENT:  Yes.

21      THE COURT:  I'll take the number back.

22      MR. KENT:  Q.  Showing you a multi-paged document

23 that's been marked previously as Exhibit 660 for

24 identification, has a form on the front and then a --

25 looks like a March 25, 2009 letter from a Judy
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 1 D'Ambrosio to a Bruce Hinze.  First, identify a couple

 2 of people.  Bruce Hinze, who is he?

 3      A.  He works with the CDI in the policy and forms

 4 bureau.

 5      Q.  To your understanding, what does the policy

 6 and forms bureau at the CDI do?

 7      A.  I may have the actual name wrong, but it's the

 8 bureau that receives filings of policies and product

 9 contracts distributed in California.

10      Q.  Then the signatory to this March 25 letter is,

11 again, Judy D'Ambrosio.  Is she on your staff?

12      A.  Yes, she is.

13      Q.  What generally is her job function?

14      A.  She's one of the directors of regulatory

15 affairs on my team, and she really heads up the group

16 and handles all of the product filings for our region.

17      Q.  Just let me ask you some general questions

18 about Ms. D'Ambrosio's letter.

19          By virtue of this letter, was PLHIC agreeing

20 to offer comparable coverage to any members who had the

21 product that was being withdrawn?

22      A.  Yes.

23      Q.  That was going to be offered on a guaranteed

24 issue basis?

25      A.  Yes.
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 1      Q.  And the -- if there was any preexisting

 2 condition, unexpired preexisting condition period, that

 3 was going to be waived?

 4      A.  Yes.

 5      Q.  To get away from the filing, Exhibit 660,

 6 subsequent to that, have all the PLHIC members who had

 7 coverage or existing coverage with the products that

 8 were being withdrawn, were they given notice?

 9      A.  Yes.

10      Q.  And were they in fact given an offer to move

11 their coverage to a comparable PLHIC affiliated

12 product?

13      A.  Every group that has had their renewal date

14 has received that notice.  There are groups that are

15 rolling off during the period of 2010, so some groups

16 may not yet have received their notice of comparable

17 products.

18      Q.  When is the withdrawal date?

19      A.  I believe that the last effective group PPO

20 member will be November 30th of 2010.  So they in fact

21 may have all received their notices at this point.

22      MR. KENT:  Here's 5295.

23      THE COURT:  Right.  It's an e-mail with a top date

24 of May 28th, 2009.

25          (Respondent's Exhibit 5295, PAC0867403
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 1           marked for identification)

 2      MR. KENT:  Ms. Monk, showing you a document that's

 3 been marked Exhibit 5295 for identification, the first

 4 couple pages look to be a copy of an e-mail from Kevin

 5 Kroeker to Andrea Rosen with a copy to you.  Do you

 6 recall seeing this prior to today?

 7      A.  Yes, I do.

 8      Q.  What's this document about?

 9      A.  This document was sent -- was prepared and

10 sent to Ms. Rosen in response to some questions that

11 she expressed about the small group -- mapping of small

12 groups from PLHIC products to UnitedHealth Insurance

13 Company products.  She had questions about the

14 comparability of benefits and premium.  So this final

15 plan mapping was shared with her to address those

16 questions.

17      Q.  And could you describe for us -- well, let me

18 take a step back.

19          Is there a process that the company goes

20 through in terms of determining comparability between

21 different products?

22      A.  Yes, there was a process that we went through

23 to determine comparability.  And it's essentially an

24 actuarial comparison of relative benefits and premium

25 between the two products, product portfolios.
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 1      Q.  Is it fair to say that the result of that

 2 actuarial exercise was the chart on the last two pages

 3 of Exhibit 5295?

 4      A.  Yes, correct.

 5      Q.  We've talked about migration of legacy PLHIC

 6 membership.  But let me ask you a few questions about

 7 the PLHIC legal entity.  Looking at the period

 8 pre-merger, did PacifiCare's -- did PacifiCare

 9 management have some type of strategy regarding trying

10 to reduce the number of legal entities within or below

11 the PHS umbrella?

12      A.  I'm not sure that I would call it -- so, yes,

13 there was discussion about reducing the number of legal

14 entities.  I'm not sure I would call it a strategy.

15 There was certainly an articulated desire on the part

16 of the company for -- a long-standing desire to reduce

17 the number of legal entities where the legal entities

18 were clearly duplicative in terms of geography and

19 product mix.

20      Q.  Why would management want to do that?

21      A.  It's a more cost effective and efficient way

22 to run the business.

23      Q.  Did any of those -- as you've said that there

24 were aspirations as opposed to an actual strategy.  But

25 did any of those aspirations impact or have anything to
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 1 do with PLHIC?

 2      A.  Yes.  For a number of years prior to the

 3 acquisition of PacifiCare by United, the company

 4 engaged in essentially a start-up or restart-up

 5 discussion, particularly related to consolidating

 6 PLAC -- which is PacifiCare Life Assurance Company, a

 7 separate legal entity -- into PLHIC because PLAC was

 8 the licensed entity we used outside of California to

 9 distribute PPO products, and it was essentially

10 completely duplicated by PLHIC.

11          But PLHIC had a larger service area, so it was

12 intended to be the surviving entity.

13      Q.  Did that, the pre-merger combining PLHIC and

14 PLAC and the resulting reduction in number of legal

15 entities, did that ever happen?

16      A.  No.

17      Q.  Why not?

18      A.  It's a very complicated set of activities to

19 merge one legal entity into another, even if they are

20 entirely duplicative.  Products have to be mapped.

21 There are customer communications that are required.

22 Contracts have to be reviewed.  Filings need to be

23 made.  It's a long, drawn-out process.

24          And every time we started the discussion and

25 kind of started down the path on this goal, it seemed
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 1 like other, more urgent work supplanted it, so it just

 2 never happened.

 3      Q.  Let me fast forward to the present.  Are there

 4 currently any plans to dissolve or somehow terminate

 5 the legal existence of the entity PLHIC?

 6      A.  No.

 7      Q.  Now, I believe -- I may have this wrong, but I

 8 believe Ms. Berkel commented that back in 2005, I

 9 think, it was her personal view and from a financial

10 perspective that PLHIC was not long for the world.  Do

11 you share that view or did you share that view in 2005?

12      A.  No.

13      Q.  Why not?

14      A.  Well, in part because PLHIC had a number of

15 lines of business that were being distributed on it,

16 some of them fairly new, such as the Medicare Part D

17 prescription drug program that had been launched by

18 PacifiCare in 2006.  And also, because of my experience

19 of discussing legal entity consolidation at PacifiCare

20 for years prior, I know from a -- from a regulatory and

21 a -- really a customer perspective in particular, that

22 that is a complicated set of activities.  And I did not

23 believe that those were going to be the first priority

24 of the company post-acquisition.

25      Q.  So do you believe that Ms. Berkel was
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 1 incorrect?

 2      A.  No.  I think that she was reflecting the

 3 recognized aspiration of the company to have fewer

 4 legal entities and also the assumption that -- that

 5 UHIC products, at some point in the future, were going

 6 to be our more dominant product portfolio.

 7      Q.  Couple more questions.  Do you believe that

 8 PLHIC likely will be around for quite some time?

 9      A.  Yes, I do.

10      Q.  Why?

11      A.  We're still selling products on the PLHIC

12 license.  And there are, again, a number of different

13 products distributed on that license.  And there's

14 no -- there's no alignment in the company right now

15 around any kind of a dissolution or elimination of

16 PLHIC as a legal entity.

17      Q.  Products in addition to the legacy PPO

18 products that are in the process of being withdrawn?

19      A.  Yes.

20      MR. KENT:  I can push on to another area or --

21      THE COURT:  Want to take a short break?

22      MR. KENT:  Sure.  Want to take the afternoon

23 break?

24      THE COURT:  Sure.

25          (Recess taken)
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 1      THE COURT:  All right.  We'll go back on the

 2 record.

 3      MR. KENT:  Q.  Ms. Monk, let me go back and ask

 4 you some additional but different questions about that

 5 public hearing on November 1, 2005.

 6          Who did the bulk of the testifying on behalf

 7 of PacifiCare and United at that hearing?

 8      A.  The bulk of the testimony on behalf of

 9 PacifiCare was delivered by James Frey and the bulk of

10 the testimony on behalf of United was delivered by Bob

11 Sheehy.

12      Q.  How did Mr. Frey and Mr. Sheehy go about

13 getting the information that they based their comments

14 on?

15      A.  Well, there was a team of people that was

16 working to prepare for these hearings -- I was one of

17 the sort of central players on that team -- that was

18 sharing information about what the two companies felt

19 was important to share.  That was informed by an agenda

20 we had been supplied with by the California Department

21 of Insurance about what they wanted to hear about.

22          We put together a set of proposed remarks

23 for -- I for Mr. Frey and my counterpart for

24 Mr. Sheehy.  And they took those, reviewed them,

25 revised them as they felt was appropriate.
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 1      Q.  You were at the hearing, correct?

 2      A.  Yes, I was.

 3      Q.  At the time, and this is back in November

 4 2005, did you believe that anything that was said by

 5 any of the United or PacifiCare representatives was a

 6 misrepresentation given the information available at

 7 the time and the expectations of the parties at the

 8 time?

 9      A.  No.

10      Q.  Looking back, sitting here today, looking back

11 nearly five years ago, do you believe anything that was

12 said at that public hearing was a misrepresentation?

13      A.  No.

14      Q.  Now, this morning, I asked you some questions

15 about expectations and assumptions around the issue of

16 the future of the legacy PacifiCare PPO products and

17 membership.  Putting those issues aside, between the

18 time of the November 2005 hearing that we've been

19 talking about and, let's say, the very beginning of

20 2006, did the expectations of PacifiCare and United

21 around any other issues having to do with the

22 combination of the two companies change?

23      A.  Yes.

24      Q.  What changed?

25      A.  Well, at that point, immediately after the
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 1 acquisition was approved, I think the biggest change

 2 occurred in the company's thinking about the speed with

 3 which it would bring the two companies together.

 4          The assumption on United's part was that the

 5 PacifiCare acquisition would be handled in a similar

 6 fashion to the company's most recent prior acquisition,

 7 which was of Oxford Health Plans.  And with the

 8 exception of eliminating the public company functions

 9 at Oxford immediately post-acquisition, Oxford was

10 essentially left unchanged for a period of time.  And I

11 think United assumed that that was going to be the way

12 that they would handle the PacifiCare acquisition as

13 well.

14      Q.  What caused that changed expectation about the

15 speed in which the two companies would be combined?

16      A.  Really, the two management teams in January of

17 2006 came together and began to exchange sort of

18 meaningful information for the first time in the

19 post-acquisition environment about the structures of

20 the company, the culture of the two companies, the sort

21 of desirability of various elements of integration of

22 the overall companies.

23          And I think that United was -- I think the

24 United management team was somewhat surprised at the

25 eagerness of the PacifiCare management team to get
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 1 going on -- on the merger of the two companies.

 2      Q.  Looking back at January, the time around

 3 January 2006, so just into the first of the year, just

 4 after the transaction, the merger has been completed

 5 and the approvals have been obtained, were you

 6 personally concerned about this new expectation around

 7 how fast the two companies would be combined?

 8      A.  No.

 9      Q.  Why not?

10      A.  Because I thought it was consistent with the

11 aspirations that we had expressed about bringing

12 United's technology and service capabilities to our

13 PacifiCare customers.  We were going to do that faster

14 than we had previously assumed.

15      Q.  Now, going forward, let's go forward a couple

16 months.  So let's say in March or so 2006, as specific

17 plans were drawn up to effectuate the combination of

18 the two companies, were there any aspects of those

19 specific plans that caused you some concern?

20      A.  Yes.

21      Q.  Tell us about that.

22      A.  Well, in that time frame, the operations team

23 in particular started to look at integration planning

24 and came up with a proposed plan to move certain

25 operations related to PacifiCare of California out of
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 1 Cypress to other PacifiCare locations in San Antonio

 2 and Phoenix.  And I was concerned about that.

 3      Q.  What was the reason for your concern?

 4      A.  Well, you know, we were in March of 2006.  The

 5 proposed plans were going to result in the elimination

 6 of several hundred more jobs than we originally

 7 anticipated in California.  And I was concerned about

 8 the appearance of that.

 9      Q.  Over time, did you become more comfortable

10 with these aspects of these specific plans you've just

11 described?

12      A.  Yes.

13      Q.  What caused you to get a higher comfort level?

14      A.  Well, I raised my concerns.  I said, you know,

15 "Look, we just went through a merger approval process

16 where we said we were going to eliminate 200 jobs, and

17 now we're making these decisions that look contrary to

18 that.  Why are we doing this?  We need to really

19 understand what we're doing and why we're changing what

20 we said."

21      Q.  In response to you airing your concerns, what

22 information did you receive?

23      A.  I received information from the operations

24 leadership, basically, that explained that we were

25 experiencing higher turnover in our customer service
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 1 and operations centers in Southern California than we

 2 originally anticipated and we were having a hard time

 3 maintaining our customer service levels.

 4      Q.  To your understanding, what was driving this

 5 instability, higher than expected turnover?

 6      A.  Well, a couple of things.  In the post-merger

 7 time frame, in the immediate post-merger time frame,

 8 our employees were being heavily poached by

 9 competitors.  So they were being heavily recruited,

10 particularly the transactions and customer service

11 employees.

12          The PacifiCare operations centers are located

13 in an area where there are quite a number of

14 competitors that employ similar types of employees.

15 And the vulnerability of our employees for that kind of

16 recruitment was higher than we anticipated.

17          And the other thing that I think we perhaps

18 underestimated was just the strength of the economy.

19 There were a lot of jobs.  There were more jobs than

20 people to fill them available in that vicinity.

21      Q.  So I understand, you've told us about the

22 drivers for the instability and the turnover.  But why

23 move some of those functions or relocate some of those

24 functions or more of those functions to sites outside

25 of California?
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 1      A.  Well, my understanding at the time, after

 2 talking with the operations team, was really twofold.

 3 One was that we had some capacity at those centers

 4 already.  They were existing PacifiCare operations and

 5 customer service centers that could serve our existing

 6 membership and, two, that it was a better recruitment

 7 environment for the company in terms of maintaining

 8 stability of employees.

 9      MR. KENT:  I think this is 5296.

10      THE COURT:  Yes.

11          (Respondent's Exhibit 5296, PAC0867541

12           marked for identification)

13      THE COURT:  This is a March 30, 2006 document, a

14 United Health Group/PacifiCare Talking Points, 5296.

15      MR. KENT:  Q.  Ms. Monk, do you recognize this

16 document?

17      A.  Yes.

18      Q.  Did you contribute to its preparation?

19      A.  Yes, I did.

20      Q.  What was the purpose in committing these

21 points to writing?

22      A.  Well, these points were essentially the

23 reasoning behind the changes in plan that we had made

24 relative to our operations and our integration planning

25 at the time.  And because the changes were going to
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 1 result in the elimination of jobs in the Southern

 2 California area, we felt it was important to document

 3 them so that our leaders would be able to communicate

 4 about these changes in an accurate and consistent

 5 manner so that, when we're talking to our employees,

 6 when we're talking to our customers and other

 7 constituents, we would be able to be aligned in our

 8 reasoning.

 9      THE COURT:  I got two.  Did somebody not get their

10 copy?

11      MR. KENT:  I think we made an extra one in our

12 overzealousness.

13      THE COURT:  Okay.  Go ahead.

14      MR. KENT:  Q.  Looking over to the second page of

15 Exhibit 5296, the first bullet point about speed of

16 integration, is this what you were describing a few

17 minutes ago, Ms. Monk?

18      A.  Yes.

19      Q.  All right.  The second bullet point on the

20 second page, "Regulatory Communications," tell us about

21 this.

22      A.  Well, the operational changes which were

23 primarily related to PacifiCare of California were

24 subject to approval by the Department of Managed

25 Healthcare.  And we wanted to be clear about that in
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 1 our communications.

 2      Q.  Why did some of the aspects of these plans

 3 need to be approved by DMHC?

 4      A.  The transition of the customer service and

 5 claims and related functions within the world of the

 6 Knox-Keene Act and the regulation of California HMOs

 7 amounted to what's referred to as a material

 8 modification of the plan's license.  And under the

 9 Knox-Keene Act, that kind of a change is subject to a

10 prior approval by the Department of Managed Healthcare.

11      Q.  Did you in fact have a discussion with DMHC

12 regarding these plans?

13      A.  Yes, we did.

14      Q.  Was that a face-to-face meeting?

15      A.  It was.

16      Q.  Roughly when did that take place?

17      A.  Really a few days before this document was

18 published, so late March.

19      Q.  Who attended on the PacifiCare side?

20      A.  I attended, James Frey, Pete McKinley, Forrest

21 Burke and Doug Smith.

22      Q.  Who was there from the DMHC?

23      MR. GEE:  Objection.  What's the relevance?

24      THE COURT:  What's the relevancy?

25      MR. KENT:  We've heard ad nauseam about changed
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 1 plans and that this was somehow wrongful.

 2          And the fact of the matter is we went to -- as

 3 Ms. Monk will testify, we went to the regulator that

 4 actually had authority over these issues, disclosed

 5 them all, and they approved it.

 6      MR. GEE:  The allegation isn't that they didn't

 7 seek the appropriate approvals.  It's that they did

 8 this too quickly and without enough thought and

 9 planning.

10      THE COURT:  I don't think we need the level of

11 detail.  So why don't -- if you have some broad

12 questions about that, I don't have a problem with that.

13 But let's not get into the details.

14      MR. KENT:  Okay, your Honor.  That's fine.  Thank

15 you, your Honor.

16      THE COURT:  So sustained in part and overruled in

17 part.

18      MR. KENT:  Q.  Can you tell us generally what was

19 discussed at the meeting?

20      A.  A number of topics were covered that were

21 intended to provide updates to the Department about the

22 operational and integration planning, network

23 management activities, et cetera, to Director Ehnes and

24 her leadership team.

25          We also talked with them about the proposed
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 1 changes to PacifiCare's operations which were going to

 2 result in the movement of several hundred jobs from

 3 Southern California to San Antonio and Phoenix

 4 primarily and explained the rationale for our proposal

 5 and let the Department know we would be making a filing

 6 to describe it, that we understood it was subject to

 7 their approval.

 8          We, at the time, wanted to communicate about

 9 these plans to our employees in particular because we

10 wanted to be able to stabilize the work force that we

11 had, put mechanisms in place to keep them in place

12 until we were ready to transition the activities.

13          So we did express, we asked the Department's

14 permission to be able to communicate about the

15 proposals even in advance of them having been approved,

16 given that we made it clear they were subject to

17 approval.

18      Q.  So I understand, Ms. Monk, how would

19 explaining these layoffs to DMHC assist in stabilizing

20 the work force at PacifiCare?

21      A.  I probably wasn't very clear.  What I meant

22 was, we wanted to communicate with our employees so

23 that they would understand what these plans were.

24 There were rumors.  We wanted to explain what the plans

25 were, put stableness in place and take additional steps
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 1 that would keep the employees in place who were serving

 2 those functions at that time until they could be

 3 transitioned.

 4      Q.  What was the upshot of the meeting?

 5      A.  The Department understood the plans that we

 6 described to them.  They said, "Yes," you know, "Put in

 7 a filing."  They understood our urgency.  They agreed

 8 to allow us to talk about it in advance of it having

 9 been filed and approved and told us that they would

10 also work with us in terms of our timelines in

11 reviewing, filing, and approving it.

12      Q.  Going into this meeting, were you concerned

13 about the timing of it?

14      A.  Yes.

15      Q.  Why?

16      A.  Again, I was concerned -- it was March of

17 2006, several months after we had represented broadly

18 to the public that only 200 jobs would be eliminated in

19 California as a result of United's acquisition of

20 PacifiCare.  And this plan was going to result in

21 several hundred more jobs than that being eliminated.

22          And I was concerned about the appearance that

23 we may have known this when we were saying this and had

24 somehow misrepresented that.

25      Q.  Were you -- were your fears realized?
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 1      A.  No.

 2      Q.  Did DMHC ultimately approve these plans?

 3      A.  Yes.

 4      MR. KENT:  This is previously marked as 5265.

 5      THE COURT:  All right.

 6      MR. KENT:  Q.  Ms. Monk, have you seen this

 7 document previously?

 8      A.  Yes.

 9      Q.  Did you -- did you see it in draft before

10 Ms. Berkel -- before July 6th, 2007, the date on the

11 first page?

12      A.  Yes.

13      Q.  Did you contribute or have any input to it?

14      A.  Yes.

15      Q.  Which part or parts?

16      A.  Well, aside from some minor editing, I

17 contributed a couple of items, one related to employee

18 survey data and one related to PPO RIMS members and

19 eligibility data.

20      Q.  Ask you about the survey data in a moment.

21 But more generally, when you saw this document in

22 draft, what did you understand its purpose to be?

23      A.  I understood that Sue had been asked to put

24 together information for her boss, Dirk McMahon, to

25 provide him with background about what was going on in
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 1 California.

 2      Q.  Why, to your understanding, did Mr. McMahon

 3 need background on what was going on in California?

 4      A.  Well, at this point in 2007, the PacifiCare

 5 acquisition companies in particular but the overall

 6 performance of the UnitedHealthcare family of companies

 7 in California were not performing up to the company's

 8 expectations.  And Dirk had a role in presenting

 9 about corrective action plans to the board and was

10 seeking feedback as to how we got where we were.

11      Q.  Go over to Bates Page 1944.  The top item is

12 March 2007, "Regulatory Meetings on Integration Plans."

13          And then there's a reference to you and

14 Mr. Frey.  Do you see that?

15      A.  Yes.

16      Q.  Did you contribute to these particular

17 comments?

18      A.  I might have eliminated one name in here, but

19 I didn't change these substantively in any way.

20      Q.  Sue Berkel, I don't believe, was at the

21 meeting with the DMHC that this refers to.  How did she

22 get her information, to your knowledge?

23      A.  You know, I didn't ask her at the time.  I

24 just assumed that she was recollecting conversations

25 that we had had at the time that we were planning these
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 1 meetings.

 2      Q.  When you saw these comments back in draft, did

 3 they cause you concern that Ms. Berkel was putting --

 4 was making these comments?

 5      A.  No.

 6      Q.  Why not?

 7      A.  I really -- I didn't see them as problematic

 8 in the context of this memo, which was essentially

 9 providing a chronology of sort of events, activities

10 perceptions, et cetera, that occurred from the -- well,

11 really before the merger was approved and forward.  So

12 I felt that she was, you know, reflecting, again,

13 background information for Dirk.

14      Q.  When you say "background information," are

15 these facts or perceptions?

16      A.  Well, this one is not a fact.  This one is, in

17 my opinion, clearly a perception.

18      Q.  Which is what you just described in the

19 context of the meeting with DMHC?

20      A.  Right.

21      Q.  The term "collaboration" has been mentioned

22 several times in the proceeding.  Is the notion of

23 being collaborative with your company's regulators

24 important to you and your staff?

25      A.  Yes.
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 1      Q.  Why?

 2      A.  We think it -- we think operating in an open

 3 and collaborative way with our regulators promotes

 4 greater effectiveness on both sides, that we're able to

 5 make ourselves understood, that we can get approvals

 6 faster related to business changes, et cetera, if we

 7 clearly explain them and provide information to our

 8 regulators about them.

 9      Q.  Looking back at your years working in

10 regulatory affairs at PacifiCare, is there a particular

11 event that you look back to that really emphasized to

12 you the importance of being collaborative with your

13 regulators?

14      A.  Yes.  I would say that, when PacifiCare

15 acquired FHP health plan, which had a very large

16 presence in California, and this is back in the late

17 '90s, the company really came to understand how

18 important it was to be open with our regulators and to

19 share information with them.

20      Q.  Why was it important to be collaborative with

21 the regulators in the context of that FHP merger or

22 acquisition?

23      A.  Well, that acquisition was, to certain

24 constituents particularly in California, controversial.

25 It was two large plans with similar portfolios of
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 1 business coming together.  Providers were concerned;

 2 customers were concerned, brokers, among others.

 3          And the regulators had to respond to those

 4 concerns.  So our -- the better we were at sharing

 5 information and providing them with answers they felt

 6 were acceptable regarding our plans, the faster we got

 7 things done and the better off everybody was.

 8      Q.  Let me ask you, we went through a moment ago

 9 Exhibit 5296, the PacifiCare talking points, March 30,

10 2006 that you discussed with the DMHC.  Did you raise

11 any of these plans with CDI in that time frame?

12      A.  No.

13      Q.  Well, if it's your practice to be

14 collaborative with your regulators, why did you not

15 talk to CDI about these same points that you talked to

16 DMHC about?

17      A.  One reason was because the plans at this time,

18 the operational changes that were principally described

19 here, were heavily weighted towards PacifiCare of

20 California.  And we did not anticipate they would have

21 really any transparent impact on PLHIC or our PLHIC

22 customers.

23          Another reason is that, during the merger

24 process, we actually had conversations -- at least one

25 conversation I can remember clearly with Nettie Hoge at
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 1 the CDI where she expressed the opinion that it wasn't

 2 the CDI's practice to approve these kinds of changes or

 3 really inquire about these kinds of changes.

 4      Q.  How is it that that issue happened to come up

 5 in the negotiations with CDI on the undertakings?

 6      A.  It came up because the Department of Managed

 7 Healthcare included in their undertakings a specific

 8 requirement that, if we moved any of a certain set of

 9 functions outside of California -- that we couldn't

10 move them, but if we wanted to, we had to seek their

11 advance permission.

12          When we were comparing the drafts of the

13 undertakings, which both agencies wanted to do, they

14 wanted to see each other's undertakings and review them

15 and take things that they liked from the other's draft

16 documents, the CDI expressly said, "No, we're not going

17 to include that one.  That's not the way we conduct our

18 oversight."

19      Q.  You know, not to jump around too much, but

20 before we leave, go on to a new topic, on 5265,

21 Ms. Berkel's July 6th, 2007 interoffice memo, if you

22 could look back at Page 1944 -- and I should have asked

23 you, on the right-hand side of the page, there are six

24 columns.  I think first, "Ees," is that employees?

25      A.  Yes.
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 1      Q.  And then "Members," "Employer," "Broker" and

 2 so forth.  What's the significance of those columns and

 3 the information that's in them?

 4      A.  I don't really remember discussing the

 5 significance of that with Sue.  I mean, I never talked

 6 with her about when she was putting "yes" versus "not."

 7 My belief was that these were -- these were

 8 constituencies that might have this impression.

 9      MR. GEE:  Objection, no foundation.

10      THE COURT:  Sustained.

11      MR. KENT:  Q.  Let me jump on to another related

12 issue about employment.  About how many people does the

13 combined United and PacifiCare entities employ

14 currently in California?

15      A.  I believe that we currently employ -- the

16 combined companies currently employ -- I'm not sure if

17 this is how many people we have or how many positions

18 we have.  I believe that we have about 7500 employees

19 in California.

20      Q.  How does that compare with, say, 2007?

21      A.  In 2007, we had a lower number of employees

22 than that because we had gone through layoffs in 2006

23 that eliminated roughly 600 employees in California.

24      Q.  So the California employment numbers for the

25 combined companies has actually grown despite the
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 1 general economic conditions?

 2      A.  It's grown since that time.

 3      Q.  Let me round out questions about employment

 4 issues.

 5          Do your job responsibilities include some

 6 aspects of employee satisfaction?

 7      A.  Yes.

 8      Q.  At the time of the merger, did you have any

 9 special responsibilities with respect to monitoring

10 employee issues?

11      A.  At the time of the merger, as part of my

12 responsibility for overseeing compliance with the

13 undertakings in California in particular, I routinely

14 reviewed spreadsheets indicating where there would be

15 planned layoffs within the UnitedHealthcare family of

16 companies.

17      Q.  Why?

18      A.  Because in the DMHC undertakings, we did have

19 the specific undertaking related to keeping certain

20 functions in California.  And I wanted to make sure

21 that there were not populations of employees identified

22 for layoff that were associated with transitioning any

23 of those functions outside of California.

24      Q.  Why was that important?

25      A.  Because we were trying stay in compliance with
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 1 our undertakings.

 2      Q.  Now, in addition to that, have you been

 3 involved in any special projects involving employee

 4 satisfaction issues?

 5      A.  Yes.  In the beginning of 2007, I was part of

 6 a team that was put together to -- a cross-functional

 7 team, cross-regional team that was put together to look

 8 at issues related to employee engagement, employee

 9 satisfaction, particularly focusing on acquired

10 entities within the United family.

11      Q.  Did that include the employee survey that's

12 referred to in Ms. Berkel's July 6th, 2007 memorandum?

13      A.  Yes.

14      Q.  Looking over at Page 1949, Bates Page 1949,

15 toward the bottom of the page, is this the survey that

16 you were involved in?

17      A.  Yes.

18      Q.  Did you -- when I say "involved," were you

19 personally involved in that?

20      A.  Yes.

21      Q.  Did you have any role in the design of the

22 survey?

23      A.  Yes.

24      Q.  What did you do?

25      A.  I helped devise the survey questions, the
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 1 populations within the UnitedHealthcare companies to be

 2 surveyed, and then helped analyze the data once it was

 3 collected.

 4      Q.  Generally speaking, what do you understand

 5 this survey to show?

 6      A.  Well, this shows some of the data results from

 7 the PHS respondents in this survey.  There was actually

 8 a much larger population of employees surveyed.  We

 9 sent this to approximately 8,000 employees across

10 UnitedHealthcare, including legacy United employees in

11 a number of different acquired companies.

12          This is summarizing data just about the PHS

13 respondents but basically shows where we were scoring

14 in terms of employee engagement and makes some

15 observations about PHS as compared to some of the other

16 sites that we surveyed.

17      Q.  What were the general conclusions that you

18 reached?

19      A.  Well, PHS was one of the lower scoring sites

20 that we surveyed.  And the conclusion was primarily

21 related to the fact that acquired employees in general

22 in the United family fits were lower.  And that was

23 associated with really a lot of different changes that

24 acquired employees go through once they joined the

25 United company.
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 1      Q.  Was that a surprise, that conclusion?

 2      A.  No, it wasn't.

 3      Q.  Do you see the fact that this survey was

 4 undertaken as a positive or a negative thing?

 5      A.  I see it as a positive.

 6      Q.  Why?

 7      A.  The purpose of doing this survey was to allow

 8 the company to improve its employee engagement and

 9 employee satisfaction, generally.  And this survey

10 resulted in a number of different interventions on

11 behalf of the company, on the part of the company.

12      Q.  When you say "interventions," you mean some

13 actions were taken?

14      A.  Yes.

15      Q.  Tell us about those.

16      A.  Well, there were a lot of different actions

17 taken.  Probably the most important change that the

18 company made as a result of this survey was to really

19 stop approaching employee engagement from a common

20 viewpoint but to recognize that work teams had to

21 individually plan and collect data and understand the

22 data from their own geographies and functions and

23 companies served for the purpose of more effective

24 employee engagement actions.

25      Q.  Let's leave the issue of employment or
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 1 employee satisfaction issues and talk a little more

 2 about interactions with regulators, in particular, in

 3 2006.

 4          Were there issues in addition to what we've

 5 already talked about, the changed plans and so forth,

 6 that caused you to affirmatively reach out to your of

 7 your California regulators in 2006?

 8      A.  Yes.

 9      Q.  Was there a principal issue?

10      A.  Well, one of the principal issues was the CTN

11 transition.  We communicated with both of our

12 regulators on a fairly regular basis about that.

13      THE COURT:  5297?

14      MR. KENT:  Yes.

15      THE COURT:  A letter dated June 26th, 2007 [sic].

16          (Respondent's Exhibit 5297, PAC0867458

17           marked for identification)

18      THE COURT:  Excuse me, '06.

19          (Discussion off the record)

20      MR. KENT:  Q.  Showing you a document that's been

21 marked as 5297 for identification, is this a copy of a

22 letter you sent to John Puente at DMHC in 2006?

23      A.  Yes.

24      Q.  Did you send a copy of this to anyone at CDI?

25      A.  I did.  I sent this to Nettie Hoge also.
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 1      Q.  Why did you feel in 2006 you needed to -- what

 2 was the purpose of this letter?  Let me ask you that.

 3      A.  The purpose was to provide John with a

 4 detailed description of the facts surrounding the CTN

 5 transition as well as an update on where we were in

 6 terms of filling the gap in the PacifiCare network with

 7 CTN providers.

 8      MR. KENT:  I apologize.  I've got a document that

 9 goes with this, but I think we've marked it previously.

10 So what I suggest is we'll just pick up with that.

11 We'll figure out what the prior number was.

12      THE COURT:  Pick up with this tomorrow morning?

13      MR. KENT:  Yes.

14          (Whereupon, the proceedings recessed at

15           3:31 o'clock p.m.)

16

17

18

19

20

21

22

23

24

25



8842

 1 STATE OF CALIFORNIA     )

                        )   ss.

 2 COUNTY OF MARIN         )

 3          I, DEBORAH FUQUA, a Certified Shorthand

 4 Reporter of the State of California, duly authorized to

 5 administer oaths pursuant to Section 8211 of the

 6 California Code of Civil Procedure, do hereby certify

 7 that the foregoing proceedings were reported by me, a

 8 disinterested person, and thereafter transcribed under

 9 my direction into typewriting and is a true and correct

10 transcription of said proceedings.

11          I further certify that I am not of counsel or

12 attorney for either or any of the parties in the

13 foregoing proceeding and caption named, nor in any way

14 interested in the outcome of the cause named in said

15 caption.
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 1 WEDNESDAY, JULY 14, 2010; 9:00 A.M. DEPARTMENT A; ELIHU

 2 HARRIS STATE BUILDING; 1515 CLAY STREET; RUTH ASTLE,

 3 ADMINISTRATIVE LAW JUDGE

 4                           -oOo-

 5          THE COURT:  Today's date is July 14th, 2010, in

 6 Oakland.  Counsel are present.  Mr. Woo is present.  Ms.

 7 Rosen is out on sick leave.  Ms. Jane Knous is acting as

 8 the Respondent today.  Ms. Monk is still under oath, so

 9 she is still on the stand.

10          We did off the record discuss for a minute two

11 documents that we agreed to change.  One is Exhibit

12 5278, which now has a Bates stamp number of PAC086763.

13 And we are substituting a different exhibit for 5283

14 which has an email with a top date of December 19th,

15 2005, and then the news release as part of that email.

16          No objection to substituting that, Mr. Gee?

17          MR. GEE:  No objection.

18          THE COURT:  Are you ready?

19          MR. KENT:  I am ready.  Thank you, Your Honor.

20                       DIRECT EXAMINATION

21 BY MR. KENT:

22     Q.   Good morning, Ms. Monk.  Let me distribute two

23 of my exhibits.  The first is 5298.  It is a copy of

24 Insurance Code 110 --

25          THE COURT:  I thought we were not going to mark
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 1 those, we were just going to take official notice.

 2          MR. KENT:  And then the second is a copy of

 3 Health and Safety Code Section 1374.30.

 4          THE COURT:  Why don't we take official notice

 5 of those two documents?

 6 BY MR. KENT:

 7     Q.   Ms. Monk, are you familiar with an issue raised

 8 by CDI in 2007 about PHLIC's EOBs and whether they

 9 should contain IMR language?

10     A.   I am familiar with that issue.

11     Q.   Let me ask you, generally speaking, what is an

12 IMR or Independent Medical Review?

13     A.   It is a right that enrollees have under certain

14 conditions to have a denial of a claim or coverage

15 reviewed by an external clinician, external to their

16 health plan.

17     Q.   Looking over at the copy of Insurance Code

18 Section 10169 that I provided to you a moment ago, does

19 this statute pertain to IMR?

20     A.   Yes, it does.

21     Q.   Can you tell us a little bit more about it?

22     A.   Well, this is the part of the Insurance Code

23 that established as of January 1st, 2001, an insured's

24 right to an IMR under certain conditions.

25     Q.   Do you recall the legislation that created
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 1 this -- Insurance Code IMR right?

 2     A.   Yes.

 3     Q.   What was it?

 4     A.   It was known as Assembly Bill 55.

 5     Q.   In California do members of HMO plans also

 6 under certain circumstances have a right to an IMR?

 7     A.   Yes.

 8     Q.   I have shown you a copy of Health and Safety

 9 Code 1374.30, does that pertain to IMR as well?

10     A.   Yes.

11     Q.   Tell us a little bit more about that statute.

12     A.   It is essentially the concurrent statute for

13 the one -- for the Insurance Code that we looked at.  It

14 established the right for HMO enrollees under the

15 Knox-Keene Act to request IMR under certain

16 circumstances.

17     Q.   To your understanding is there some connection

18 between the Insurance Code Statute 10169 from the Health

19 and Safety Code Statute 1374.30?

20          MR. GEE:  Objection.  What is the relevance of

21 the Health and Safety Code Section --

22          MR. KENT::  That's what I am laying the

23 foundation for right now.

24          THE COURT:  All right.

25          THE WITNESS:  They were both enacted by AB 55.
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 1 BY MR. KENT:

 2     Q.   Did you have personal involvement in IMR issues

 3 even prior to the enactment of these two statutes?

 4     A.   Yes.

 5     Q.   Tell us about that.

 6     A.   Prior to the enactment of AB 55, a few years

 7 before AB 55 was enacted, there was another piece of

 8 legislation that PacifiCare was the first health plan in

 9 California to support, which enacted IMR rights for

10 enrollees who were terminally ill, had an experimental

11 or investigational treatment recommended for them.  It

12 gave them the right to request an Independent Medical

13 Review if they received a denial for that treatment on

14 the basis that it was experimental or investigational.

15 I was the person on behalf of PacifiCare that

16 participated in the negotiations around that bill.

17     Q.   Was PacifiCare in favor of the enactment of IMR

18 rights?

19     A.   Yes.

20     Q.   Why?

21     A.   Well, with the first bill that enacted IMR

22 around experimental treatments, our company really

23 viewed that initial IMR right as one that gave enrollees

24 the opportunity to really get a more objective read.  It

25 was helpful to the plan, especially around
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 1 experimental/investigational treatment to understand

 2 what was the latest research or science, et cetera, that

 3 would say about a particular investigational treatment.

 4          It removed a lot of the emotion from the

 5 decision for the enrollee.  They felt like they were

 6 getting a more objective opinion.

 7          For the plan it was helpful because, A, it

 8 provided this information about what the clinical

 9 community, too, thought about the treatment, but also,

10 again, made the enrollee more comfortable about the

11 decision in general.

12          MR. KENT:  Let me show you what is going to be

13 marked Exhibit 5298 for identification, a set of slides.

14          THE COURT:  5298, a set of slides, is entitled

15 IMR Statute Applicability.

16          (Exhibit 5298 marked for Identification.)

17 BY MR. KENT:

18     Q.   Showing you what has been marked as Exhibit

19 5298, and focussing on Bates number 7302, do you

20 recognize this part of that Insurance Code, IMR Statute

21 10169?

22     A.   Yes.

23     Q.   Focussing on the third paragraph, sub part (2),

24 what is your understanding of a health care service

25 being, quote, unquote, "medically necessary"?
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 1     A.   Well, it is medically necessary if has been

 2 recommended by the patients's treating physician and

 3 also is appropriate to clinical standards of treatment

 4 for the patient's condition and treatment and presenting

 5 symptoms at the time.

 6     Q.   Is the concept of whether or not a particular

 7 health care service is medically necessary, to your

 8 understanding is that -- does that relate to whether or

 9 not there is a right to IMR?

10     A.   Yes.

11     Q.   What is that connection?

12     A.   One of the conditions for an insured to be able

13 to request an IMR is that they have had a denial of a

14 claim or coverage by their health plan on the basis that

15 the service, the proposed service or the service

16 rendered, was denied on the basis that it was not

17 medically necessary.

18     Q.   Just so I understand, if there is a denial

19 that, let's say, not based on medical necessity, what is

20 an example of another type of denial?

21     A.   Most denials are denied on the basis that they

22 are not a covered benefit.

23     Q.   In that instance when the denial is based on

24 the claim being based on something that was not a

25 covered benefit, is there a right to an IMR?
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 1     A.   No.

 2     Q.   The third -- the fourth paragraph here that

 3 starts with Arabic number three about filing a

 4 grievance, its insurer or contracting provider and the

 5 disputed decision is upheld.  In your understanding,

 6 what is this grievance that is being referred to in that

 7 part of the statute?

 8     A.   It is referring to the requirement of the

 9 insured to file an appeal with the plan and go through

10 the plan's appeals process.

11     Q.   The appeal that you are talking about, that is

12 part of an internal appeal process within the health

13 insurer?

14     A.   That's correct.

15     Q.   And if I am understanding you right, before an

16 insured or a member has a right to an IMR, he or she

17 needs to exhaust the internal appeal process?

18     A.   They need to either exhaust the internal appeal

19 process or participate in the appeals process for at

20 least 30 days in the case of a standard appeal.

21     Q.   To your understanding, what is the reason for

22 that requirement that an insured first must exhaust the

23 internal appeal rights before there is a right to an

24 IMR?

25          MR. GEE:  Objection.  What is the relevance of
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 1 her understanding?

 2          MR. KENT:  We are getting there.  It is why EOB

 3 language for seven years was not -- why IMR language for

 4 seven years was not on EOBs, because it doesn't make any

 5 sense.

 6          THE COURT:  As part of her explanation I will

 7 allow it.  Not to prove one way or another whether that

 8 could happen.

 9          (Question read.)

10          THE WITNESS:  My understanding is that when an

11 insured appeals a decision on the basis of medical

12 necessity, and it is going to be overturned, it is most

13 likely going to be overturned in the appeals process

14 because usually additional information is supplied.

15          So the purpose of going through the appeal is

16 to essentially do the most -- have the insured go

17 through, explain whatever additional information might

18 be available to the plan, let the plan review its

19 decision before going to an external party.

20     Q.   And then if we could go over to the next slide

21 in Exhibit 5298, which is entitled CIC, for California

22 Insurance Code, Section 10169 subdivision (i), do you

23 recognize this language, Ms. Monk?

24     A.   Yes.

25     Q.   Is this part of the Insurance Code IMR statute?
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 1     A.   Yes.

 2     Q.   To your understanding does the IMR statute

 3 itself identify the documents on which IMR language

 4 should be included?

 5     A.   Yes.

 6          MR. GEE:  Also, for the record I think we have

 7 an agreement on this, but the emphasis is added on this

 8 and the previous line --

 9 BY MR. KENT:

10     Q.   Ms. Monk, as a result of the enactment of A55,

11 did PacifiCare add IMR language to any of its

12 documentation?

13     A.   Yes.

14     Q.   Is that both HMO and PPO lines of business?

15     A.   Yes.

16     Q.   On the PPO side, which documents -- to which

17 documents was IMR language added?

18     A.   It was added to the Certificate of Coverage.

19 It was added to appeal resolution letters.  It was added

20 to denial letters for services requested through the

21 pre-authorization process.  Those are the documents.

22          THE COURT:  Can you repeat the appeal document?

23          THE WITNESS:  Appeal resolution letters.

24          MR. KENT:  I am going to hand out four

25 documents.  The first is 5299, and 5300.
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 1          THE COURT:  5300 I can say is a letter with a

 2 top date of April 23rd, 2010.  I assume it is a sample

 3 letter or redacted letter.  I am not sure which.

 4          5301 is also a Benefit Denial Notice dated

 5 April 8th, 2009.

 6          5302 is a sample letter.  It is a sample denial

 7 letter.

 8          Can you help me describe 5299?

 9          MR. KENT:  Absolutely.  Maybe the easiest way

10 is to have the witness describe it.

11 BY MR. KENT:

12     Q.   Showing you what has been marked for

13 identification as 5299, the first page has printed

14 California Document Submission Form Set.  Describe what

15 we are looking at here.

16     A.   This is a copy of the PHLIC Group Health

17 Coverage, Large Group Certificate of Coverage and

18 Schedule of Benefits.  The top document is the form set

19 that went with this filing and was returned with the

20 CDI's authorization.

21     Q.   If you go over to Bates page 7549, that is the

22 first page of a PacifiCare or PHLIC Certificate of

23 Coverage document?

24     A.   That's correct.

25     Q.   And then the first page of the Exhibit 5299 is
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 1 a CDI form; is that right?

 2     A.   Yes.

 3     Q.   Is this one of the documents on which -- one of

 4 the type of documents on which IMR language was

 5 routinely added beginning with the enactment of the

 6 Insurance Code Section 10169 back in 2001?

 7     A.   Yes.

 8     Q.   If you could, look at over on page 54, Bates

 9 page 7604, describe for us what this section is about,

10 or the section that begins on this page.

11     A.   This is the page describe the insured's right

12 to an Independent Medical Review.

13 BY MR. KENT:

14     Q.   If we could now go over what was marked as

15 Exhibit 5300 for identification.  Could you describe

16 what this document is?

17     A.   This is an appeals resolution letter.

18     Q.   Is this an actual letter or a form?

19     A.   This is a template letter.

20          THE COURT:  So 5300 has a Bates stamp of

21 PAC0867512.

22          (Exhibits 5299 - 5302

23           marked for Identification.)

24 BY MR. KENT:

25     Q.   Let's be sure we are looking at the same
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 1 document.  5300 for Identification looks to be a letter

 2 of some sort.  It has a date of April 23, 2010 in the

 3 upper left-hand corner, and the first Bates page is

 4 7512.  Do you have that before you?

 5     A.   I do.

 6     Q.   Is this a form of some sort used by PHLIC?

 7     A.   It is a template letter.

 8     Q.   This is used for what purpose?

 9     A.   To respond to an insured's appeal.

10     Q.   Is that the internal appeal process that you

11 were describing a few moments ago?

12     A.   Yes.

13     Q.   Is this one of the documents to which PHLIC

14 added IMR language after the enactment of Code Section

15 10169?

16     A.   Yes.

17     Q.   Could you refer us to where the IMR language is

18 on this document?

19     A.   It is on the fourth page of the document, the

20 Bates last number are 7515.

21     Q.   The page that begins, "Information and

22 instructions regarding your application for Independent

23 Medical review"?

24     A.   That's correct.

25     Q.   And then going over to the next page, which is
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 1 Bates page 7516, what are we looking at here?

 2     A.   That's the application for Independent Medical

 3 Review.

 4     Q.   This is the application that a member would

 5 fill out if he or she wanted to request an IMR?

 6     A.   That's correct.

 7     Q.   And then it gets sent where?

 8     A.   To the California Department of Insurance.

 9     Q.   We can go over to the next Exhibit, 5301.  I

10 believe it starts with Bates page 752 at the bottom.

11 What is this document, Ms. Monk?

12     A.   This is a template document that is used to

13 inform and insured of a denial for a requested service

14 on the basis that it is not a covered benefit.

15     Q.   Is this one of the documents on which or to

16 which IMR language was added by PHLIC after the

17 enactment of Insurance Code Section 10169?

18     A.   Yes.

19     Q.   Could you point us to where in this document

20 there is reference to IMR?

21     A.   It is on the third page of the document with

22 the last four Bates numbers 7524, in the second

23 paragraph on that page.

24     Q.   Is this an actual letter or template that the

25 Company uses?
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 1     A.   This is a template.

 2     Q.   Let's go over to the fourth document I provided

 3 to you a moment ago, Exhibit 5302.  Starts with a Bates

 4 page 7525.  What is this document?

 5     A.   This is a template letter used to inform an

 6 insured of a denial of a requested service on the basis

 7 that it is not medically necessary.

 8     Q.   Is this a template or an actual letter?

 9     A.   This is a template.

10     Q.   Was IMR language added to this template after

11 the enactment of Section 10169?

12     A.   Yes.

13     Q.   Can you point us to where the IMR reference is

14 in this document, Exhibit 5302?

15     A.   It is on the third page of the document with

16 the last for Bates numbers 7527, in the second paragraph

17 on that page.

18     Q.   Looking back to the beginning of this decade

19 when AB 55 was enacted, at that point in time was IMR

20 language added to EOBs by PHLIC?

21     A.   No.

22     Q.   Why not?

23     A.   Really for two reasons.  One, it wasn't

24 required by the statute.  And the second is that at the

25 point in time that a member receives an EOB, they are
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 1 not eligible to request an IMR, and notice at that point

 2 is potentially confusing.

 3     Q.   What do you mean there, that they are not

 4 eligible for an IMR at that point in time?

 5     A.   An EOB is an explanation of benefits.  So

 6 essentially describing the adjudication of a claim, a

 7 member at that point has not filed an appeal.  There are

 8 not many EOBs that are issued that include denial on the

 9 basis of medical necessity.  And in the vast majority of

10 cases where an EOB is issued, the member would not be

11 eligible to request an IMR.  So the next step is to file

12 an appeal with the plan if they disagree with the way

13 benefits were determined.

14     Q.   Shortly after the enactment of the AB 55 in the

15 beginning of this decade, were health plans generally in

16 California required to make filings with DMHC for

17 approval of specific documents on which IMR language was

18 going to be added?

19     A.   Yes.

20     Q.   Did PacifiCare of California do that?

21     A.   Yes, we did.

22     Q.   Did that process confirm to you and your staff

23 the type of document that IMR language was needed to be

24 added to as opposed to those it did not?

25          MR. GEE:  Objection.  What is the relevance
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 1 of --

 2          THE COURT:  I'm going to overrule it.  It is a

 3 file she came to and decided not to do it.  It doesn't

 4 deal directly with it, but it is not about the DMHC.

 5 Overruled.

 6          (Question read.)

 7          THE WITNESS:  Yes.

 8 BY MR. KENT:

 9     Q.   How so?

10     A.   Well, we read and interpreted AB 55.  We

11 determined from its language what documents were

12 required to have IMR language included.  We filed those

13 with Department of Managed Health Care and they approved

14 the filing.

15     Q.   Let me show you another document.  This will be

16 5303.

17          THE COURT:  5303 is a letter dated March 27th,

18 '07 under the signature, although it is unsigned, of

19 Robert Masters.

20          (Exhibit 5303 marked for Identification.)

21 BY MR. KENT:

22     Q.   Are you familiar with this letter?

23     A.   I am.

24     Q.   The addressee, Laura Henggeler back in March of

25 2007, did she report to you?
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 1     A.   Yes, she did.

 2     Q.   What was her position with PacifiCare at that

 3 point in time?

 4     A.   She was the director of Regulatory Affairs.

 5     Q.   In this timeframe, March 2007 going forward,

 6 did Ms. Henggeler keep you apprized of development with

 7 respect to this IMR EOB issue?

 8     A.   Yes.

 9     Q.   Let me ask you more generally, to your

10 knowledge, at this point in time in March of 2007, did

11 CDI have any regulation, bulletin, anything in writing

12 that was available to the public that would indicate to

13 a health insurer that IMR language was required on EOBs?

14     A.   No.

15          MR. KENT:  I would like marked as Exhibit 5304,

16 this is a shortened version of what is already in

17 evidence.  We are just going to be looking at one page,

18 and I thought it would be a lot easier because the other

19 document was very, very thick.

20          MR. GEE:  Why don't we use the other document

21 and just that page.

22          THE COURT:  I think we can look at this page

23 for ease, but let's not mark it and add it as another

24 document.  Let's refer to it as whatever -- is this the

25 same Bates number as what would be on that?
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 1          MR. KENT:  This is the problem we had when we

 2 were looking at this.  The prior document was given to

 3 us by CDI.  It is a CDI document.  It was not

 4 Bates-stamped at that point, so I believe that what is

 5 in the record is not Bates-stamped.  So we were trying

 6 to address both the size and the issue of Bates numbers.

 7          If the Court's wish is to use the prior

 8 document, I probably can ask the question in a way that

 9 somebody reading this record later can figure out what

10 the document is, but it would take -- because it is not

11 internally paginated --

12          THE COURT:  Why don't we just mark that then

13 and refer it back to the other document.  This is 5304,

14 but it is a duplicate of a document in evidence, it is

15 just hard to locate it.  And if you can tell me what

16 that other document is.

17          MR. KENT:  The other document is 5085, which is

18 the complete CSB Health Unit Procedures Manual.

19          (Exhibit 5304 marked for Identification.)

20 BY MR. KENT:

21     Q.   Ms. Monk, showing you a document that we have

22 market as 5304 for Identification, has printed on the

23 first page "CSB Health Unit Procedures Manual," and

24 there are two additional pages.  I would like to focus

25 on the first page, which is 7545, have you seen this
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 1 before?

 2     A.   Yes.

 3     Q.   Looking at this flowchart marked Bates page

 4 7545, is this flowchart consistent with the historic

 5 practices of PHLIC in terms of the documents on which

 6 IMR language or the right to an IMR was included?

 7     A.   Yes.

 8     Q.   Why do you say that?

 9     A.   The first box in the flowchart in the upper

10 left-hand corner states that in that -- at that point

11 the insured is expected to complete the insurance

12 company's grievance/appeals process or (participates for

13 30 days) concluding in adverse decision for the insured.

14          The next box indicates that the insurance

15 company has the obligation to inform the insured for the

16 option of the IMR and include the IMR application with

17 the final grievance/appeals letter.

18     Q.   In the roughly six years between the enactment

19 of the Insurance Code Section 10169 and when Mr. Masters

20 sent his letter May of 2007 -- I am sorry, March of

21 2007, that time period I take it PHLIC was receiving

22 requests for IMR from various members.

23     A.   Yes.

24     Q.   Now, in that whole period of time, roughly six

25 years, to your knowledge was there one occasion that
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 1 anyone at CDI ever criticized PHLIC for not including

 2 IMR language on EOBs?

 3     A.   No.

 4     Q.   Was there ever a point in time, to your

 5 knowledge, during that period of time that anyone from

 6 CDI  ever raised the issue of IMR language should be

 7 included on EOBs?

 8     A.   No.

 9     Q.   Let me ask you a different type of question.

10 Assuming for sake of argument that CDI is right, that

11 EOB language should include the right to an IMR, was the

12 omission of that language from the PHLIC EOBs

13 inadvertent?

14     A.   Yes.

15     Q.   Why do you say that?

16     A.   Well, we interpreted AB 55 and sought to comply

17 with it based upon our interpretation.  We added the

18 language to the document where we thought it was

19 required and believed we were in compliance with the

20 requirements.

21     Q.   Let me go back to Mr. Masters' letter of

22 March 27, 2007, Exhibit 5303.  Did this letter from

23 Mr. Masters cause you to change your opinion that that

24 IMR language does not need to go on EOBs?

25          MR. GEE:  Objection.  Irrelevant.
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 1          THE COURT:  I will allow it.  It is

 2 tangentially relevant to her explanation.

 3 BY MR. KENT:

 4     Q.   The question was, did this letter cause you to

 5 change your mind?

 6     A.   No.

 7     Q.   Nevertheless, upon receiving this letter, did

 8 PHLIC agree to add IMR language to its EOBs?

 9     A.   Yes.

10     Q.   Why?

11     A.   We had a team at the Company, including members

12 of my team, that were working with the CDI at the time

13 through a series of corrective actions, and we were

14 working to resolve concerns that they were expressing.

15 We wanted to resolve those concerns and meet the CDI's

16 expectations.

17     Q.   Let me show you a document previously marked as

18 Exhibit 597.  It looks like a pleading title at the top.

19 The first page is the Second Supplemental Accusation.

20 If you look over to pages -- it is the second and third

21 page of the document.  It has the pagination of pages 1

22 and 2.  I am going to ask you to focus on paragraphs

23 five through eight.

24          Have you seen those allegations previously?

25     A.   I have.
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 1     Q.   After seeing these allegations did you ask your

 2 staff to go back and look through the Company's records

 3 and reconstruct the interactions between your staff and

 4 CDI about this issue of adding IMR language to PHLIC's

 5 EOBs?

 6     A.   Yes, I did.

 7     Q.   Having seen the records, the Company's records

 8 of the interactions between PHLIC and CDI on the IMR

 9 issue, do you believe that PHLIC wrongfully delayed

10 implementing or adding IMR language to its EOBs?

11     A.   No.

12     Q.   Let me again ask you to go back to Mr.

13 Masters's letter, Exhibit 5303, in particular the first

14 paragraph on the first page.  Mr. Masters indicates that

15 "During our telephone conference on Friday, 3/23/07, you

16 had requested a sample of the required Independent

17 Medical Review notification language."

18          Do you see that, Ms. Monk?

19     A.   I do.

20     Q.   Is it unusual in your experience for your

21 company to ask a regulator for suggested language when

22 that regulator is demanding or insisting that certain

23 language be added to one of the Company's form

24 documents?

25     A.   No.
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 1     Q.   Do you think that it was particularly

 2 reasonable in this instance for your staff to ask CDI

 3 for a sample of the IMR notification changes to be added

 4 on EOBs?

 5     A.   Yes.

 6     Q.   Why is that?

 7     A.   Well, the Department was viewing the

 8 requirements of the law differently than we had

 9 interpreted them and we wanted to see what their

10 expectations were in terms of what kind of notice would

11 be appropriate for an Explanation of Benefits.

12     Q.   Was there also an issue about the fact that CDI

13 was asking that the IMR language be added to EOBs?

14     A.   Yes.

15     Q.   How did that play a part?

16     A.   Again, we did not view an EOB as an appropriate

17 place for an IMR because the member at that point in

18 time, the notice is pertinent to the member at that

19 point in time.  So again we want to see what the

20 expectation of the CDI looked like.

21          THE COURT:  5305.  I am going to mark as 5305

22 an email with a top date of April 20th, 2007.

23          (Exhibit 5305 marked for Identification.)

24          (Recess.)

25
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 1 BY MR. KENT:

 2     Q.   Let me go back to a document that we looked at

 3 a little earlier this morning.  5301 was one of the

 4 templates that had benefit denial notice.

 5          You told us about the pre-condition -- you

 6 explained the pre-condition to the right to an IMR.  One

 7 of those being that the denial had to be on medical

 8 necessity.

 9          That being the case, why is IMR language

10 included by PHLIC on a Benefit Denial Notice, such as

11 this?

12     A.   It is clearly required by the statutory

13 language.  The language of the Insurance Code requires

14 the notice to go in letters of denial and we believed

15 this fell into that category.

16     Q.   If we can jump back to a document that was

17 marked for Identification just before we took a break.

18 It was 5305 and I understand that this may have already

19 been marked.  We'll figure that out.

20          MR. GEE:  We think it is 14 in evidence.

21          THE COURT:  So that is the April 20th?

22          MR. KENT:  April 20th is the top email.

23          THE COURT:  We are taking 5305 off and we are

24 going to use Exhibit 14, and we'll save 5305 for a

25 different one.
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 1 BY MR. KENT:

 2     Q.   You have what has previously been marked and

 3 entered into evidence as Exhibit 14 before you.

 4     A.   I do.

 5     Q.   You have seen this before?

 6     A.   Yes.

 7     Q.   Looking down at the first email in this chain,

 8 the Laura Henggeler email to Nicoleta Smith.  According

 9 to this email, PHLIC was ready to start using revised

10 EOBs on April 30th, 2007.

11          Can you explain for us generally what is

12 entailed for PacifiCare to revise documents such as EOBs

13 and start using those?

14     A.   EOBs are a system-generated document.  So at a

15 high level the steps necessary to change EOBs include

16 defining what the change is itself.  So what the

17 language is to be added or revised or deleted.

18          Second is to define the scope of the claims

19 that are impacted by the change given that the systems

20 we use adjudicate claims on behalf of more than one

21 licensee and on behalf of more than one state.

22          Once that is done, a document is completed and

23 the scope and the requested change are passed on to the

24 team that will actually program the changes into the

25 system.
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 1          They review the material, ask any questions

 2 about things that aren't clear to them.  And once they

 3 feel that they have clear instructions, they write the

 4 programming language itself and then test it and produce

 5 the changed document.  Produce an example of the changed

 6 document.  They give those back to the requester of the

 7 change to say here is what the change looks like, is

 8 this what you expected?

 9          Once that testing process is completed, then

10 the language itself is put into the production process

11 so that the EOBs will begin to be generated with the

12 changes.

13     Q.   The projected implementation of April 30,

14 roughly four weeks after Mr. Masters' March 27 letter

15 that we looked at a little earlier.  So roughly four

16 weeks.  How does that strike you as a reasonable time

17 period for accomplishing the work that you just

18 described?

19     A.   It strikes me as a reasonable time period.

20     Q.   According to this email chain PHLIC was ready

21 to implement or start sending out revised EOBs on

22 April 30.  Did that occur?

23     A.   No.

24     Q.   Let me direct you to the email on Exhibit 14.

25 Nicoleta Smith to Dave Stolls and Bob Masters and a
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 1 couple others on April 20th.

 2          Do you recognize all those folks who are

 3 addressees on this email to have been CDI  folks at the

 4 time of this email?

 5     A.   Yes.

 6     Q.   And in the text of Ms. Smith's email, "Bob,

 7 please let me know ASAP, so we can let the Company go

 8 ahead and make the changes."

 9          In terms of PHLIC actually implementing the --

10 or sending out the new EOBs on the 30th, what happened?

11     A.   Based on my review of the documents and my

12 discussions with the staff, the CDI,  Nicoleta Smith

13 contacted Laura and requested revisions to the EOBs that

14 had been supplied.

15          So those changes had to be incorporated into

16 the process and the EOBs weren't ready for

17 implementation at that time.

18     Q.   Staying on Exhibit 14.  The top email, Dave

19 Stolls on April 2007 to Anthony Cignarele and copies to

20 a number of other folks.

21          The second paragraph in that email indicates

22 that, "As a result of these notifications, I anticipate

23 that we will soon be receiving lots of IMRs and provider

24 complaints as a result of the merger, so heads up. "

25          Do you see that, Ms. Monk?
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 1     A.   I do.

 2     Q.   If you could, go back to what we marked as

 3 Exhibit 5298, in particular the last slide on that

 4 exhibit.  What does this chart reflect?

 5     A.   It reflects the number of IMR requests that we

 6 received on behalf of PHLIC PPO members between

 7 January 2007 and June of 2008.

 8     Q.   What is the source of the data?

 9     A.   The data came from the two individuals that

10 manage the IMR requests on behalf of the group PPO

11 membership and the individual PPO membership.

12     Q.   In January 2007, for example, there were all of

13 five requests for IMR?

14     A.   That's correct.

15     Q.   These are requests for IMR as opposed to IMR --

16 Independent Medical Reviews -- that are actually

17 conducted; is that right?

18     A.   That's right.

19     Q.   Are you surprised by how relatively few IMR

20 requests there are?

21     A.   No.

22     Q.   Why is that?

23     A.   I think I commented earlier there are very few

24 denials on the basis of medical necessity on the PHLIC

25 PPO products.
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 1          So given that that is one of the conditions for

 2 being eligible to request an IMR, I am not surprised

 3 that there are not many requests.

 4     Q.   Does the fact or condition that a member should

 5 go through the internal appeal process offered by PHLIC,

 6 in your experience, does that have some kind of bearing

 7 on the number of IMR requests that ultimately are made?

 8     A.   Yes.  I think I described earlier that

 9 effectively when a medical necessity denial is made, the

10 member's next step is to appeal that denial.  And if the

11 denial is overturned, it is usually because the member

12 or the member's provider has offered additional

13 information.  And that information is typically offered

14 at the appeal -- at the point of the appeal.

15          And if that information has bearing on that

16 decision, then the plan will overturn its decision at

17 that point.

18     Q.   We are going to go over some other documents

19 about what happened between April and the middle of 2007

20 in terms of interplay between CDI and PHLIC on this IMR

21 issue.

22          But to your recollection, about when did

23 PHLIC -- let me ask it this way:  About when was this

24 issue about adding IMR language to the EOBs finally put

25 to rest?
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 1     A.   In June of 2007.

 2     Q.   According to this chart, do the number of IMR

 3 requests -- let me put it this way:  Did PHLIC start

 4 receiving lots of IMR requests after that day?

 5     A.   No.

 6     Q.   Are you surprised by that?

 7     A.   No.

 8     Q.   Why?

 9     A.   Again, the occasions when a member is eligible

10 to request an IMR don't happen frequently on the PHLIC

11 PPO product.  In addition, the member has to have gone

12 through the plan's appeal process to be eligible to

13 request an IMR and we were providing members with their

14 notice of right to request an IMR, including the

15 application as part of the appeals resolution letter.

16 So members had the information at the point in time that

17 they needed, that they could have been eligible to

18 request an IMR.  So it is not surprising to me that we

19 did not see an increase as a result of the notice in the

20 EOBs.

21     Q.   Let's look at another exhibit, which I believe

22 will be 5305.

23          THE COURT:  This is an email with a top date of

24 April 25th, 2007.

25          (Exhibit 5305 marked for Identification.)
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 1 BY MR. KENT:

 2     Q.   Have you seen this before?

 3     A.   Yes.

 4     Q.   For the record, this is an email chain top

 5 email is April 25, 2007 from David Stolls to Janelle Roy

 6 and Nicoleta Smith.

 7          I would like to focus your attention on the

 8 second, the middle email on the first page, Mr. Masters'

 9 email to Barbara Love and others on April 24.

10          In particular the second sentence in the second

11 paragraph.  "I don't like the style of the proposed

12 language, but that doesn't mean it is non-compliant."

13          Do you see that?

14     A.   I do.

15     Q.   To your knowledge, in this timeframe did anyone

16 from CDI advise PHLIC that the perceived problem --

17 CDI's perceived problem with PHLIC suggested language

18 was a stylistic one?

19     A.   No.

20          MR. GEE:  Objection.  Misstates the evidence.

21          THE COURT:  Well, overruled.  We are just

22 talking about the email.  It is not general.

23          5306 is an email with a top date of April 27th,

24 2007.

25          (Exhibit 5306 marked for Identification.)
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 1 BY MR. KENT:

 2     Q.   Showing you a document that has been marked as

 3 Exhibit 5306 for identification, the cover page looks to

 4 be an email from Laura Henggeler to Nicoleta Smith.  And

 5 the second and third pages are an April 27th letter also

 6 from Ms. Henggeler to Ms. Smith.  You have seen these

 7 before?

 8     A.   I have.

 9     Q.   Looking at the last page of the document, which

10 is Bates 0522, toward the top there are a couple

11 paragraphs under Section 8.  In particular, the second

12 paragraph.  "While the new EOB and EOP language has been

13 written (which includes the revisions you suggested on

14 April 24, 2007) and is ready to be implemented on

15 5/2/07, I understand that the Department has additional

16 concerns regarding IMR language on EOBs."

17          Do you see that?

18     A.   I do see it.

19     Q.   So at this point in time PHLIC had agreed to

20 incorporate all the suggestions that CDI had made

21 regarding the IMR language, at least to this point?

22     A.   Yes.

23     Q.   If we had gone with the then existing version

24 of IMR language on the EOBs, when would those have been

25 implemented?
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 1     A.   As of May 2nd, 2007.

 2     Q.   Then the last sentence of the second paragraph

 3 indicates that, "Therefore, the new EOB changes will be

 4 made once we have had the opportunity to discuss the new

 5 IMR language changes to be made."

 6          Do you see that?

 7     A.   Yes.

 8     Q.   So at this point was PHLIC ready to implement

 9 new EOBs with IMR language?

10     A.   Yes.

11     Q.   What was PHLIC waiting for?

12     A.   Additional revisions from the CDI.

13     Q.   Was there, to your understanding, in fact

14 subsequent discussions between PHLIC and CDI regarding

15 yet additional changes CDI wanted to have made?

16     A.   Yes.

17          THE COURT:  5307 is an email with a top date of

18 May 8th, 2007.

19          (Exhibit 5307 marked for Identification.)

20 BY MR. KENT:

21     Q.   I am showing you a two-page document that has

22 been marked as Exhibit 5307 for Identification.  Have

23 you seen this before?

24     A.   I have.

25     Q.   If we focus on the second, or lower, email on
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 1 the first page, Nicoleta Smith, May 8th, 2007, to Jean

 2 Diaz, there is a line which I would call the "re:" line

 3 under the subject about something being "When:" and

 4 "Where:".   What is you're understanding of what is

 5 going on there?

 6     A.   There was a scheduled teleconference between my

 7 staff and the CDI on Tuesday, May 8th, 2007 at 2:30 in

 8 the afternoon.

 9     Q.   Who is Jean Diaz?

10     A.   She is a director of regulatory affairs who

11 works for me.

12     Q.   This email asks Jean to, "Please send your

13 latest EOB language to both of us by email," and then

14 talks about "know your rights."

15          Do you see that, Ms. Monk?

16     A.   I do.

17     Q.   What is your understanding of the reference to

18 "Know Your Rights"?

19     A.   That is the section of the EOB that was being

20 modified.

21     Q.   If you can, look over on the second page of

22 this exhibit that has Bates page 43902 on.  What is this

23 page?

24     A.   This is the "Know Your Rights" page.

25     Q.   Where is the then proposed current version of
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 1 IMR language?

 2     A.   It is in the fourth paragraph under the "Know

 3 Your Rights" title.

 4     Q.   To close the loop on this email, the top email

 5 to Jean Diaz from Ms. Smith.  What's going on here?

 6     A.   This is an email that Jean sent in response to

 7 Nicoleta Smith's request for a copy of the proposed EOB

 8 language.

 9          THE COURT:  5308 has a top email of May 8th

10 2007.   So 07 is PAC064391 and 08 is PAC100079.

11          (Exhibits 5308 marked for Identification.)

12 BY MR. KENT:

13     Q.   Have you seen this before?

14     A.   I have.

15     Q.   For the record, it is a one-page exhibit, two

16 different emails marked as Exhibit 5308 for

17 Identification.

18          To your understanding, what is going on?  What

19 is being reported on this email, what is being reported

20 on in Mr. Masters' email of May 8th, 2007 to David

21 Stolls and others?

22     A.   The teleconference that took place with members

23 of my staff that day regarding the EOB language.

24     Q.   To your understanding what was the upshot of

25 that teleconference?
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 1     A.   My understanding is that the CDI provided

 2 additional revisions -- requested additional revisions

 3 to the IMR language in the EOBs and asked that the

 4 staff -- that my staff get back to them by May 11th,

 5 with those revisions.

 6     Q.   Did your staff agree to make those changes?

 7     A.   Yes, they did.

 8     Q.   To your understanding were those changes

 9 completed and submitted to CDI by this commitment date

10 of May 11th?

11          THE COURT:  5309 is an email with a top date of

12 May 11th, 2007.

13          (Exhibit 5309 marked for Identification.)

14 BY MR. KENT:

15     Q.   Showing you a two-page of a document that has

16 been given to you, a chain of emails with a May 11th

17 2007 email from Jean Diaz to Nicoleta Smith.  Have you

18 seen this document before?

19     A.   I have.

20     Q.   Let's start with the first email which begins

21 at the bottom of the first page and continues over to

22 the second page from Jean Diaz to Nicoleta Smith,

23 May 11th, 2007.  What is going on here?

24     A.   This is the email in which Jean is responding

25 to the Department's request by sending this email to
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 1 Nicoleta Smith to provide them with the requested

 2 revised language that was discussed on May 8.

 3     Q.   I see that the last paragraph of Ms. Diaz's

 4 email on the second page starts with "Please provide

 5 your feedback or call if you have any questions or

 6 concerns."

 7          Did Mrs. Nicoleta Smith get back to Jean Diaz

 8 in response to this email?

 9     A.   Yes.

10     Q.   What was the substance of Ms. Smith's response?

11     A.   She thanked her for the response and indicated

12 that the proposed changes appeared to be in compliance

13 and asked her to start implementing them as soon as

14 possible and send them a copy of the EOB showing the

15 changes.

16     Q.   Let me ask you looking back in hindsight, did

17 PHLIC in fact ever get the chance to implement the

18 version of the EOB which Ms. Smith says "appears to be

19 in compliance"?

20     A.   No.

21     Q.   What happened?

22     A.   After Jean forwarded the formatted EOB to

23 Nicoleta, the Department requested additional changes.

24          THE COURT:  Exhibit 5310 is an email of May

25 16th, 2007.
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 1          (Exhibit 5310 marked for Identification.)

 2 BY MR. KENT:

 3     Q.   Showing you a document that has been marked as

 4 Exhibit 5310 for Identification.  Have you seen this

 5 before?

 6     A.   Yes.

 7     Q.   If you could go over to the third page, the

 8 first email, Jean Diaz to Nicoleta Smith on May 15, what

 9 is being forwarded by Ms. Diaz's to Ms. Smith with this

10 email?

11     A.   This is the actual formatted copy of the EOB

12 that has been requested by Ms. Smith.

13     Q.   Is this the EOB that had been forwarded under

14 cover of Ms. Diaz's email which we looked at as part of

15 Exhibit 5309?

16     A.   It is the revised version of the complete EOB

17 that included that language that had been previously

18 forwarded.

19     Q.   The EOB version that Ms. Diaz is forward to Ms.

20 Smith in this final version on May 15th, 2007, is that

21 the same language that Ms. Smith said appeared to be

22 compliant on May 11th?

23     A.   Yes.

24     Q.   Moving up to Exhibit 5310, there is an email on

25 the bottom of the second page, goes on to the third
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 1 page, dated May 15th, from Nicoleta Smith to David

 2 Stolls and others.  Do you recognize all those folks who

 3 are addressees who are the CDI employees back in 2007?

 4     A.   Yes.

 5     Q.   Moving up to the next email, David Stolls to

 6 Janelle Roy on May 16th, 2007, third sentence in there,

 7 FYI, Barbara and Steve have found it satisfactory."

 8          I assume that is referring to Barbara Love and

 9 Steve Brunelle.  The question to you is did CDI in this

10 time period, in mid May, indicate to anyone at PHLIC

11 that at least two of the CDI staffers found this version

12 of the EOB to be satisfactory?

13     A.   No.

14     Q.   The next email.  May 16, 2007, from Janelle Roy

15 to David Stolls, copies to Tony Cignarele, Nicoleta

16 Smith.  Who is Janelle Roy?

17     A.   She also works at the CDI.

18     Q.   Look at the third paragraph of Ms. Roy's email,

19 "but please do not prove this as written."  Do you see

20 that?

21     A.   Yes.

22     Q.   Did anybody at CDI advise PHLIC that between

23 the people within CDI who were working on this IMR

24 language issue that they couldn't reach agreement even

25 among themselves?



8886

 1     A.   No.

 2     Q.   Did Ms. Roy or anyone at CDI in mid May, that

 3 timeframe, advise PHLIC that it needed to get or

 4 implement some version of the revised EOB with IMR

 5 language, get that implemented as soon as possible?

 6     A.   Ms. Smith had included that language in a prior

 7 notification before coming back and asking for further

 8 revisions.

 9     Q.   I am talking about at this point in time was

10 anyone from CDI telling PHLIC that time was somehow of

11 the essence?

12     A.   No.

13     Q.   Did anyone from CDI at this point in time

14 indicate to anyone at PHLIC that significant numbers,

15 thousands of alleged violations were accruing around

16 this IMR EOB issue?

17     A.   No.

18          THE COURT:  This is 5311, email with a top date

19 of May 23rd, 2007.

20          (Exhibit 5311 marked for Identification.)

21 BY MR. KENT:

22     Q.   Showing you a two-page document that has been

23 marked as 5311 for Identification.  Have you seen this

24 before?

25     A.   Yes.
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 1     Q.   What is going on here?

 2     A.   This is an email in which Jean is transmitting

 3 a newly revised draft of the IMR language to Nicoleta

 4 Smith for her review.

 5     Q.   So this is a further revision?

 6     A.   Yes.

 7     Q.   To your understanding is Ms. Diaz asking for

 8 feedback on this version from Ms. Smith?

 9     A.   Yes.

10     Q.   At this point in time, the third week in May,

11 anybody from CDI indicate to PHLIC that PHLIC should not

12 wait for CDI's feedback but rather start implementing

13 revised EOBs?

14     A.   No.

15          THE COURT:  This is 5312.  It is an email with

16 the top date of May 29th, 2007.

17          (Exhibit 5312 marked for Identification.)

18 BY MR. KENT:

19     Q.   Showing you two-page document, 5312 for

20 Identification, have you seen this before?

21     A.   I have.

22     Q.   It is an email from Ms. Diaz to Ms. Smith.

23 What is going on here?

24     A.   This is an email in which Jean is forwarding to

25 Nicoleta Smith the formatted revised version three of
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 1 the EOB that she had previously referenced.

 2     Q.   So this is the rough draft -- let me ask you,

 3 is this the rough draft of the yet further revised EOB

 4 which was forwarded to Ms. Smith under cover of the

 5 email that was marked as 5311?

 6     A.   I believe it is the formatted draft of the

 7 previously referenced EOB version.

 8     Q.   So at this point is it fair to say that Ms.

 9 Diaz has received back whatever comments Ms. Smith

10 shared to care on that rough draft?

11     A.   Yes.

12          THE COURT:  5313 has a top date of June 13,

13 2007, 5314 is a letter with a date of June 15th, 2007.

14          (Exhibits 5313 and 5314

15           marked for Identification.)

16 BY MR. KENT:

17     Q.   I am showing you copy of a couple of exhibits,

18 5313 and 5314 for Identification.

19          Let me direct your attention on the second page

20 of -- first let me ask you, have you seen both these

21 documents before?

22     A.   Yes.

23     Q.   What is going on in these?

24     A.   The 5313 is the first email at the bottom of

25 that top page is one from Jean Diaz to Nicoleta Smith
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 1 with a couple to Valerie Ridge who is another member at

 2 PacifiCare transmitting a number of documents in

 3 anticipation of a conference call on June 13th.

 4     Q.   Looking over the second page of 5314, item six,

 5 "Enclosed as attachment three, is a copy of an EOB

 6 version for you which was put into production as of

 7 June 8."

 8          Do you see that, Ms. Monk?

 9     A.   Yes.

10     Q.   So I take it at some point from the end of May

11 and the date of this letter, June 13, PHLIC had received

12 the go-ahead to start implementing version three of the

13 revised EOB at the time of this letter, June 13th, 2007?

14     A.   Yes.

15     Q.   What happened?

16     A.   The CDI  department staff provided further --

17 requested further revisions in implementing the EOBs.

18     Q.   This yet revised revised version of the EOB,

19 when was that put into use?

20     A.   On June 15th.

21          (Recess.)

22 BY MR. KENT:

23     Q.   Ms. Monk, can you look back at what was marked

24 before as Exhibit 597.  It was the Second Supplemental

25 Accusation.  I will draw your attention to paragraphs
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 1 one through four.  Are you familiar with the issue that

 2 is being alleged here?

 3     A.   I am.

 4     Q.   Do you believe that PHLIC wrongfully delayed

 5 adding or implementing revised EOPs back in 2007?

 6     A.   No.

 7     Q.   What is an EOP?

 8     A.   EOP stands for Explanation of Payment, and it

 9 is the document that accompanies -- that is sent to a

10 provider to explain how the provider claim was

11 adjudicated and paid.

12          MR. KENT:  Let me hand out three documents, two

13 of which should be marked as exhibits, one is judicial

14 notice.

15          THE COURT:  5315 has a top date of November 17,

16 '05.  And Exhibit 5316 is a 2005 Implementation Log

17 6/19/06.

18          (Exhibits 5315-5316 marked for Identification.)

19 BY MR. KENT:

20     Q.   The first page looks like it is an email from

21 Laura Day.  Have you seen this document before?

22     A.   Yes.

23     Q.   Laura Day, who is she?

24     A.   She is one of the administrative assistants

25 that works in my department.
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 1     Q.   Can you describe for us what  these documents

 2 were that have been marked together as Exhibit 5315.

 3     A.   In this email she is distributing an agenda and

 4 attachments to support a meeting related to the

 5 implementation of California state laws passed in 2005.

 6     Q.   Do these documents pertain to some type of

 7 process that PHLIC follows with respect to new

 8 legislation?

 9     A.   Yes.  They are pertinent to the process

10 followed by PHLIC by that time to implement requirements

11 related to new legislation.

12     Q.   Can you describe for us what that process

13 entailed back in 2005?

14     A.   Members of my regulatory team and government

15 relations team would track legislation up to the point

16 of enactment would capture newly enacted laws that

17 appeared to have an impact on the business operations of

18 the Company.  Would essentially collect that body of

19 legislation, summarize it in the form of the attached

20 enactment report and then distribute the information to

21 leaders of the department as well as members who would

22 have some accountability for implementing changes to our

23 operations.

24     Q.   If can look over on the third page of this

25 Exhibit 5315, the top has the implementation of
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 1 California 2005 newly enacted laws meeting agenda.  What

 2 is the purpose of a meeting such as this that is

 3 reflected in this agenda?

 4     A.   The purpose was to review the newly enacted

 5 laws that had some impact on the Company with the

 6 attendees at the meeting which included business owners

 7 of various departments within the Company that would be

 8 impacted by the new legislation.

 9     Q.   If you could, go over two more pages to Bates

10 page 7361.  It looks like a chart of sorts entitled

11 "2005 Enactment Report for California" with a date of

12 November 17, 2005.

13          What is the purpose of this Enactment Report?

14     A.   The purpose was to provide business owners and

15 departments heads in the Company with a brief summary of

16 newly enacted laws and to identify the operational areas

17 affected, the market affected, potential products and

18 the date of the new law.

19     Q.   The columns, bill and bill summary I think are

20 self-evident.  But four columns on the right-hand side

21 of the page, can you explain what the purpose of those

22 are?

23     A.   So potential areas affected is intended to

24 identify functional or optional departments that are

25 potentially impacted by the bill.  Potential markets
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 1 affected refers to whether it is small group, large

 2 group, individual, Medicare, that sort of thing.

 3          Potential products affected is intended to

 4 identify PPO, HMO, indemnity, specific product lines

 5 within a particular market and the effective date is the

 6 effective date of the new law.

 7     Q.   Back in 2005 who was the person in your staff

 8 who was responsible for preparing these enactment

 9 reports?

10     A.   The person who had over-arching responsibility

11 for it was Jean Diaz.

12     Q.   Someone reporting to Jean prepared the

13 document?

14     A.   Some of the bill's summaries may have been

15 prepared by the regulatory department that were acting

16 as part of the implementation team at this time.  They

17 may not have directly reported to Jean.

18     Q.   If we could look over at the other exhibit that

19 we just marked.  5316, the first page is 7528.  The

20 title of this is 2005 California Implementation Log

21 SB367 and SB634.  Let me ask you what is an

22 Implementation Log within PHLIC?

23     A.   The purpose of the Implementation Long is to

24 identify the bill, the specific requirements that need

25 some action on the part of the Company in order to



8894

 1 implement those requirements.  The implementors, who is

 2 responsible for the implementation of those

 3 requirements, what some specific action items are, when

 4 those actions were taken and the status of those action

 5 items.  It is really intended to act as an activity

 6 tracking document related to the implementation of new

 7 laws.

 8     Q.   How is the enactment log different or the

 9 Enactment Report different than this Implementation Log?

10     A.   The Enactment Report is really intended to be

11 more informal while the Implementation Log is an actual

12 tool used by the staff in tracking the completion of

13 identified action items.

14     Q.   Who is responsible for preparing this

15 Implementation Log, referring back to the 2006

16 timeframe?

17     A.   The Implementation Logs were generally prepared

18 by the Regulatory Team member assigned to oversee any

19 particular bill's implementation.

20     Q.   If can you look on the Implementation Log,

21 Exhibit 5316, first page, toward the bottom, the two

22 last items that pertain to SB367.  To your understanding

23 did this SB367 add certain notice requirements to the

24 insurance company?

25     A.   Yes.
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 1     Q.   Could you explain what those new requirements

 2 were?

 3     A.   There were two different new notices

 4 requirements added.  One was notice to providers of

 5 their right to file a complaint with the California

 6 Department of Insurance.  The second was notice to the

 7 provider of the plan's dispute resolution dispute system

 8 and how to file a dispute with the plan.

 9     Q.   So that I am clear, let's focus on that first

10 item.  The notice would be that the provider could do

11 what specifically if he, she or it did not like the

12 decision made by the insurance company on a claim?

13     A.   That they could complain to the Department of

14 Insurance.

15     Q.   So prior to the enactment SB367 was there such

16 a right to California providers, to your understanding?

17     A.   No.

18     Q.   Second notice item that was added by SB367,

19 again, what was that?

20     A.   It was notice to the provider of the plan's

21 dispute resolution system that they could access to file

22 a dispute and have it resolved by the plan.

23     Q.   Are you referring to some type of internal

24 appeal process within the insurance company?

25     A.   Yes.
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 1     Q.   Prior to the enactment of SB367, did providers

 2 have a right, some type of internal appeal rights, on

 3 claim issues?

 4     A.   They didn't have a statute for defined right to

 5 file a dispute with the plan.

 6     Q.   So I am clear, one of these new notice

 7 requirements has to do with contacting the Department,

 8 of Insurance.  The other requirement has to do with the

 9 availability of an internal appeal right; is that

10 correct?

11     A.   That is correct.

12     Q.   With 20/20 hindsight how did your staff

13 interpret these two new requirements?

14          MR. GEE:  Objection.  I don't understand what

15 "20/20 hindsight" refers to.

16          THE COURT:  At the time?

17 BY MR. KENT

18     Q.   With hindsight, how did your staff go about

19 implementing these two new requirements?

20          THE COURT:  At the time?

21          MR. KENT:  At the time.

22          THE WITNESS:  They implemented the notice

23 requirements as though there was only one notice

24 requirement related to the plan's internal provider

25 dispute mechanism.
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 1 BY MR. KENT:

 2     Q.   What was the effect of that interpretation and

 3 implementation on the PHLIC EOPs that were used in 2006

 4 and forward?

 5     A.   It caused us to incorrectly omit the California

 6 Department of Insurance contact information from our

 7 EOPs.

 8     Q.   So if we could draw the circle closed, why did

 9 we get to that point that we are omitting language?

10     A.   The staff interpreted the language incorrectly.

11     Q.   Do you believe looking back that the staff's

12 mistake was reasonable under the circumstances?

13     A.   I think it is understandable.

14     Q.   The third document which I gave you that has

15 California Insurance Code with a date of 2010.  If you

16 could look over at the third page, there is a statute,

17 10123.13 which continues on to the next page.

18          To your understanding, is there a connection

19 between this Insurance Code Statute 10123.13 and SB367?

20     A.   Yes.

21     Q.   In particular, is sub part (a) of the statute

22 where the actual codification of the two new notice

23 requirements that you have described for us a moment

24 ago?

25     A.   Yes.
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 1     Q.   Could you district us to the part of this sub

 2 part (a) that contains the notice requirements?

 3     A.   It is on the next page after where this section

 4 begins, the page on this document that is marked 617.

 5          In the first column in the top part of the

 6 column, in sort of the middle of that first chunk of

 7 text, the sentence that begins, "The Notice shall

 8 provide the provider who submitted the claim on behalf

 9 of," et cetera, et cetera.  And the Notice shall include

10 the address, internet website address and telephone

11 number of the unit within the department that performs

12 this review function.

13     Q.   You said a moment ago that you thought it was

14 understandable that your staff misinterpreted these

15 notice requirements.  Could you explain in a little more

16 detail what you meant.

17     A.   Well, just the way this language is written.

18 When read in this way, "this department" actually means

19 the California Department of Insurance.  It is

20 referenced here as department with a small "d."  It is

21 not a defined term.  And it refers to the required

22 language as though it is variable language.

23          I can understand that they read this and

24 thought this was the department within the insurance

25 company because of the way it is written here.
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 1     Q.   So in essence your staff read this notice

 2 requirement to be notice of what had to be given?

 3     A.   Of the plan's provider dispute resolution

 4 system and contact information.

 5     Q.   If we go back to Exhibit 5316, the California

 6 Implementation Log, is there somewhere on this document

 7 that reflects the misinterpretation you just explained?

 8     A.   In the second row on the bottom on the first

 9 page of this document, if you go over to the fourth

10 column that is titled "Action Item/Key Information," you

11 can see that the way that this action item was recorded

12 was to revise the notice to include the address, website

13 and telephone number of the insured's provider dispute

14 resolution, or PDR is what it says here.

15     Q.   In hindsight the notice should have been to

16 whose address website and telephone number?

17     A.   The California Department of Insurance's

18 information should have been recorded.

19     Q.   Looking back would you say that the omission of

20 the CDI's address, website, telephone number that

21 handles provider complaints was inadvertent?

22     A.   Yes.

23     Q.   Why?

24     A.   It was based on our attempt to interpret the

25 statute and comply with the statute.  If that language
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 1 was misinterpreted, it was not purposefully.

 2     Q.   Let me ask you a couple process questions.  You

 3 told us about the process of tracking and implementing

 4 changes in PHLIC operations based on new legislation.

 5 Have those processes been changed?

 6     A.   Yes.

 7     Q.   How so?

 8     A.   Well, they have changed in a variety of ways.

 9 Among other things we have better tools to work with

10 since the acquisition by United.

11          In addition, implementation documentation is no

12 longer prepared in this manner.  Single bills are fully

13 summarized.  The actual legislative language is attached

14 to that summary.  The impacts to the Company are fully

15 documented in a way that it is not broken apart sort of

16 provision by provision like this.

17          That documentation is reviewed by more people

18 prior to its being finalized.  And the implementation

19 process no longer relies on meetings in which numerous

20 bills are addressed at the same time.  Essentially, the

21 meetings are more focussed on smaller groups of bills,

22 if not single bills.

23     Q.   Just looking at that Enactment Report that we

24 are going through, it just occurred to me that has a lot

25 of pages to it.  Was there quite a bit of legislation,
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 1 new legislation, in California in 2005 that had to be --

 2 that caused certain implementation changes within PHLIC?

 3     A.   There were over 30 new pieces of separate new

 4 legislation in 2005 with direct or indirect impacts on

 5 our companies.

 6     Q.   Go back to what has been marked as Exhibit 14,

 7 which was the David Stolls April 20th, 2007 email to

 8 Tony Cignarele.  If you go down to the bottom email on

 9 the first page, the Laura Henggeler April 20th letter to

10 Nicoleta Smith.  First paragraph, last sentence refers

11 to "Outgoing EOBs and EOPs will contain this language as

12 of April 30th, 2007."

13          Do you see that?

14     A.   I do.

15     Q.   The reference to the revised EOPs, did those

16 revisions add the contact information for provider

17 disputes?

18     A.   Yes.

19     Q.   Were those EOP changes -- we talked about EOBs

20 and IMR language a little earlier this morning.  But

21 were the EOP changes implemented as of April 30, 2007?

22     A.   No, they weren't.

23     Q.   Why not?

24     A.   The EOB and EOP changes were being handled as a

25 single corrective action project by the Regulatory team.



8902

 1 Because they were modifying claim documents associated

 2 with the same scope and population of claims on the same

 3 claim platform, the Regulatory team was working with a

 4 single individual or -- it might have been more than one

 5 individual on the claims team, but they were interacting

 6 with a single individual about that corrective action

 7 plan, they were handling it as a single project.

 8     Q.   So the revised EOBs were implemented at the

 9 same time as the revised EOPs is that what happened?

10     A.   That's correct.

11     Q.   That was in June?

12     A.   Yes.

13     Q.   Still on Exhibit 14.  The top email, Dave

14 Stolls, that second paragraph where Mr. Stolls suggests

15 that "As a result of these notifications, I anticipate

16 that we will soon be receiving lots of IMRs and provider

17 complaints as a result of the merger, so heads up."

18          Earlier we talked about whether Mr. Stolls was

19 right about IMRs.  Let me ask you about provider

20 complaints.  Did the number of providers claims somehow

21 spike after PHLIC implemented the changed EOP language?

22     A.   No.

23          THE COURT:  5317, this is provider complaints

24 for 2006 through 2008.

25          (Exhibit 5317 marked for Identification.)
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 1 BY MR. KENT:

 2     Q.   I am showing you a two-page document, it has

 3 been marked as Exhibit 5317 for identification.  What do

 4 these charts reflect?

 5     A.   The first chart reflects the number of

 6 regulatory provider complaints received by the plan over

 7 a month period of time, displayed across the bottom of

 8 chart here.

 9          The first chart counts the number of providers

10 that submitted complaints that month.

11          The second chart is the same data, but instead

12 of counting the number of providers, it counts the

13 numbers of claims that were complained about by

14 providers in those months.

15     Q.   Could you pick out one month in particular and

16 explain the comparison between the two charts?

17     A.   Looking at the second chart, if you look at

18 August of 2007 where it is reflected that 22 complaints

19 were received, one provider in that month complained

20 about a batch of 21 claims.  So, in fact, there were two

21 providers that complained in August.  One of them had 21

22 claims covered by the complaint.

23     Q.   What was the month in which the revised EOPs

24 began to be sent out?

25     A.   June of 2007.
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 1          MR. KENT:  This would be a good place to stop.

 2          THE COURT:  We'll take the lunch break.

 3          (Luncheon recess.)

 4          THE COURT:  Go ahead.

 5          MR. KENT:  Thank you.

 6 BY MR. KENT:

 7     Q.   One quick question on that last exhibit, 5137,

 8 the chart of provider complaints of the CDI.  What was

 9 the source of the data on those charts?

10     A.   It came from Rosa Perez who heads up the

11 Regulatory Complaints Unit.

12     Q.   There has been a fair amount of questions

13 during the course of this proceeding about pre-existing

14 conditions and a particular issue of a 12-month

15 exclusionary period verses a six-month exclusionary

16 period with a particular Certificate of Coverage.  Are

17 you familiar with that issue?

18     A.   I am.

19     Q.   If you can, looking back at what we marked as

20 Exhibit 5299.  The first page is that California

21 document submission form set.  And then the second page

22 begins a group health insurance certificate.  Do you

23 have that?

24     A.   I do.

25     Q.   Before we go into the document, can you give us
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 1 an overview of what is required in California to get a

 2 Group Health Insurance Certificate such as in this

 3 exhibit approved by CDI?

 4     A.   The document in this case, the Certificate of

 5 Coverage and the company Schedule of Benefits would be

 6 filed with the California Department of Insurance for

 7 their review.

 8          Typically what ensues is the Department

 9 reviewer will either -- if they have no questions or

10 corrections to make to the document, they will issue a

11 form -- or they will issue the form that you see on the

12 top with the comments from the reviewer indicating the

13 Department's action.  In this case to authorize the

14 document.  They frequently, however, will disapprove the

15 document based on questions or concerns that they may

16 have and they will issue those in writing to the plan.

17 The plan will respond to those questions and concerns.

18 That process may take place a few times before the

19 Department is satisfied with the document and ultimately

20 takes the final action on it.  That is essentially the

21 process.

22     Q.   Is this the Certificate of Coverage that has

23 the issue of 12- verses six-month pre-existing

24 exclusionary period?

25     A.   Yes.
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 1     Q.   Can you show us where in the document we would

 2 find that particular provision?  I believe it may be --

 3 I direct your attention to page 24, which is the PAC

 4 Bates number of 7574.

 5     A.   Yes.  So there is a paragraph at the bottom of

 6 page 24 of the documents, toward the end of the section

 7 that talks about exclusion for coverage under the plan.

 8          This particular paragraph titled Exclusionary

 9 Period for Pre-Existing Conditions is where the 12-month

10 time period is referenced.

11     Q.   Is this correct to have this 12-month period on

12 this type of a Certificate of Coverage?

13     A.   No.

14     Q.   What should it be?

15     A.   Six months.

16     Q.   What was the root cause for this Certificate of

17 Coverage having the 12-month exclusionary period rather

18 than the six?

19     A.   The product filer who submitted this document

20 to the Department was a mistake.

21     Q.   Why do you think was just a mistake?

22     A.   Because we have other certificates filed for

23 other market segments that have the correct language in

24 them.

25     Q.   Could you expand on that a little bit?  What do
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 1 you mean by other "market segments"?

 2     A.   This is a large group certificate which should

 3 have a six-month pre-existing condition exclusionary

 4 period.  The small group certificates, which is a

 5 separately filed document also is required to have a

 6 six-month exclusionary period and it did have the

 7 correct language there.

 8     Q.   When you say the six-month, that is in

 9 California?

10     A.   That's correct.

11     Q.   Did CDI authorize the use of this Certificate

12 Coverage?

13     A.   Yes.

14     Q.   Looking back over the first page of Exhibit

15 5299, does this page correspond to that CDI approval

16 process?

17     A.   Yes.

18     Q.   When was it approved?

19     A.   The Department's action date on this particular

20 one was January 9th of 2004.

21     Q.   Can you tell who the CDI reviewer was?

22     A.   Yes, it was Marsha Seeley.

23     Q.   Are you familiar with Ms. Seeley?

24     A.   I know who she is.  I have never met her.

25     Q.   To your understanding, what does she do at CDI?
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 1     A.   She is one of the Department staff that reviews

 2 comments on and authorizes forms or disapproves forms.

 3     Q.   Has she been with the Department for a while?

 4     A.   Yes.

 5          MR. KENT:  5318.

 6          THE COURT:  5318 is an email with a top date of

 7 September 10th, 2008.

 8          (Exhibit 5318 marked for Identification.)

 9 BY MR. KENT:

10     Q.   Have you seen this before?

11     A.   I have.

12     Q.   Let me ask you, Ms. Monk, still on Exhibit

13 5299, are there different types of actions, positive

14 actions that CDI can take on a certificate or policy

15 filing?

16     A.   You mean other than authorizing it?

17     Q.   Yes.

18     A.   I can't think of any.

19     Q.   Let me ask you, on this email, 5318,

20 independent of the this form we just looked at, 5299,

21 did CDI approve PHLIC's use of this particular

22 Certificate of Coverage?

23     A.   Yes.

24     Q.   Can you point to where that approval is?

25     A.   At the bottom of the first page of Exhibit 5318
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 1 there is an email dated January 9th of 2004 from Marsha

 2 Seeley to Julie Burton who was the PacifiCare staff

 3 member who filed this document in which she indicates

 4 that she approved that document that day.

 5     Q.   Is Julie Burton the person who made the mistkae

 6 in terms of the six verses twelve?

 7     A.   Yes.

 8     Q.   So I take it that CDI did not catch the mistake

 9 either.

10     A.   That's correct.

11     Q.   In 2005 subsequent to the initial approval, was

12 this Certificate of Coverage subject to additional

13 review by the CDI?

14     A.   Yes.

15     Q.   Tell us about that.

16     A.   We in 2005 a couple of times filed amended

17 versions of this Certificate with the CDI.

18     Q.   Were those amended Certificates approved?

19     A.   Yes.

20     Q.   Did CDI catch this mistake of the six verses

21 12?

22     A.   No.

23     Q.   Moving forward, when PacifiCare realized this

24 mistake about six verses 12-month pre-existing condition

25 exclusion, did it take steps to try to rectify the
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 1 situation?

 2     A.   Yes.

 3     Q.   What did it do?

 4     A.   Well, it took a number of actions right away.

 5 The first one was to change the claims payment system to

 6 make sure that it was adjusted to 180-day period instead

 7 of a 12-month period.  So a six-month period verses a

 8 12-month period for adjudicating pre-existing condition

 9 exclusions under this policy.

10          In addition, in that same timeframe, the

11 language in the document itself was changed and the

12 Certificate was changed and notices were generated which

13 were mailed out in the next couple of months to all of

14 the employer groups who had this Certificate to inform

15 them of the change.

16          Subsequently the plan also went back and looked

17 to any claims that had been incorrectly adjudicated for

18 12 rather than a six-month pre-existing condition

19 exclusion and paid those claims where additional monies

20 were due.

21          MR. KENT:  Let me change gears.

22          THE COURT:  5319 is a letter with a top date of

23 May 17th, 2007, over the signature of David Link and Ed

24 Heidig, H-E-I-D-I-G.

25          (Exhibit 5319 marked for Identification.)
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 1          THE COURT:  So the May 17th, 2007 letter by

 2 Link and Heidig is 5040.  And the new exhibit is a press

 3 release dated January 29th, 2008, and that is 5319.

 4 BY MR. KENT:

 5     Q.   Showing you a one-page document that was

 6 previously marked as Exhibit 5040, a May 17th, 2007,

 7 letter to Joseph Dunn and Patrick Hanson over at CMA,

 8 from David Link and Ed Heidig.  Have you ever seen this

 9 before?

10     A.   Yes.

11     Q.   How did you initially get a copy of this

12 letter?

13     A.   A copy of this was provided to me by one of the

14 leadership team at the DMHC.

15     Q.   Back sometime in 2007?

16     A.   Yes.

17     Q.   If we could now look over at what has been

18 marked as Exhibit 5319 for Identification, a two-page

19 press release.  Have you seen this before?

20     A.   Yes.

21     Q.   Do you recall seeing this initially early 2008?

22     A.   Yes.

23     Q.   What do you understand this document to be?

24     A.   This was a press release that was jointly

25 released by Commissioner Poizner never and Deputy
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 1 Director Ehnes regarding the enforcement actions that

 2 each agency was taking against PacifiCare.

 3     Q.   The title refers to historic joint action, is

 4 that what you are referring to?

 5     A.   Yes.

 6     Q.   Did DMHC, in fact, file or pursue enforcement

 7 action?

 8     A.   Yes.

 9     Q.   Were you personally involved on the PacifiCare

10 side in dealing with the DMHC enforcement action?

11     A.   Yes.

12     Q.   And you are obviously aware of many of the

13 allegations and the underlying facts in this proceeding?

14     A.   Yes.

15     Q.   Are there similarities between what was at

16 issue in the DMHC enforcement action with this

17 proceeding?

18          MR. GEE:  Objection; irrelevant.

19          THE COURT:  What's the relevancy?

20          MR. KENT:  Goes to penalties.  We filed an

21 Offer of Proof.  It goes to penalties.  I see this as

22 clearly relevant, Your Honor.  The question ultimately

23 is going to go to the weight, how much weight you

24 ascribe to the penalty.  It seems like -- I don't have a

25 lot of questions in this area.  Let's get them in the
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 1 record and then you are going to do at the end of the

 2 proceeding what you are going to do.

 3          MR. GEE:  If we are going to talk about the

 4 Offer of Proof right now or settlement, I would like to

 5 be heard on that question.

 6          THE COURT:  I will let you do it subject to a

 7 Motion to Strike.  I just don't want to take it up now.

 8          Do it quickly.

 9          MR. KENT:  I will.  Thank you, Your Honor.

10 BY MR. KENT:

11     Q.   The question is are there some similarities

12 between the DMHC enforcement action as compared to this

13 proceeding?

14     A.   Yes.  The findings of the DMHC exam and the CDI

15 exam after are similar.  In fact, the CDI exam team

16 directly interfaced with the DMHC exam team, attended

17 some of the conferences related to DMHC exam, related to

18 claims payments and interest payments, provider dispute

19 resolution, contract loading, those kind of things.

20          So the factual findings, there are similarity

21 among them.  The DMHC findings were significantly

22 related to the POS product on the PacifiCare of

23 California HMO license which is also administered on the

24 RIMS Platform similar to the PHLIC PPO product.

25          In addition, the member of that POS product and
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 1 PPO product were similar at the time as well.

 2     Q.   The enforcement action DMHC brought, did that

 3 result in a penalty assessment?

 4     A.   Yes.

 5     Q.   How much?

 6     A.   $2 million.

 7     Q.   Do you believe based on your experience in

 8 regulatory affairs that the $2 million penalty

 9 assessment by DMHC has some relevance to this

10 proceeding?

11     A.   Yes.

12     Q.   Why?

13     A.   In my experience, not only with the DMHC, but

14 other regulators as well, when they are setting

15 penalties relevant to an enforcement action, they are

16 looking at a number of factors, including the facts of

17 the alleged violations, the corrective actions of the

18 Company, the harm done, other remediation by the

19 Company, as well as the Company's willingness and

20 cooperativeness to effect corrective action, and those

21 qualities about those two actions were similar.

22     Q.   Along that last point about the cooperation

23 between the licensee and the regulator, did the DMHC

24 note that PacifiCare had cooperated with DMHC in the

25 enforcement process?
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 1     A.   Yes.

 2          THE COURT:  I will mark it as 5320, but it is

 3 not going into evidence until we discuss the whole

 4 issue.

 5          (Exhibit 5320 marked for Identification.)

 6 BY MR. KENT:

 7     Q.   Ms. Monk, showing you a document or an exhibit

 8 that has been identified as 5320, first page has a date,

 9 February 24, 2008, words typed, "Letter of Agreement"

10 near the middle of the page.  Do you recognize this

11 document?

12     A.   Yes.

13     Q.   What is it?

14     A.   It is a Letter of Agreement between PacifiCare

15 and the Department of Managed Health Care intended to

16 close the enforcement action between PacifiCare and the

17 DMHC.

18     Q.   Can you point to where in this document DMHC

19 notes the cooperation, collaboration of PacifiCare with

20 that regulator?

21     A.   It is at the top of the second page of that

22 document, the first sentence of the first paragraph on

23 that page.

24     Q.   Where it starts, "It should be noted"?

25     A.   Correct.
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 1     Q.   Was the $2 million a settlement?

 2          MR. GEE:  Objection.  Calls for a legal

 3 conclusion.

 4 BY MR. KENT

 5     Q.   A negotiated settlement?

 6          THE COURT:  In a legal sense?

 7 BY MR. KENT:

 8     Q.   No.  As a practical matter, were there

 9 negotiations which lead to the $2 million figure?

10     A.   No.

11     Q.   Can you tell us how the $2 million figure was

12 derived, to your understanding?

13          MR. GEE:  No foundation.  She testified she

14 didn't know.

15          THE COURT:  She didn't get that far.

16          If you know.

17          THE WITNESS:  The chief of enforcement at the

18 DMHC called me and told me that the penalty -- they were

19 assessing a penalty of $2 million.

20 BY MR. KENT:

21     Q.   Did she explain how the $2 million figure was

22 developed?

23     A.   She explained to me that the Department was

24 attributing a million dollars to the penalty to the

25 claims related violations.  500,000 of the penalty to
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 1 the provider dispute resolution issues and 500,000 to

 2 the administrative capacity issues.

 3     Q.   Looking at the administrative capacity bucket,

 4 were there things at issue in terms of an administrative

 5 capacity and DMHC enforcement action which are also at

 6 issue in this case?

 7     A.   Yes.

 8     Q.   Can you describe that?

 9     A.   Administrative capacity really goes to the

10 plan's resources to manage its operations.  The

11 Department alleged that we did not have sufficient

12 administrative capacity to do a variety of things such

13 as exercise proper oversight of vendors, pay the POS

14 claims correctly, those kinds of things.

15          MR. STRUMWASSER:  Is Your Honor ready for a

16 Motion to Strike?

17          THE COURT:  You are going to have to wait.  We

18 will wait until it is all in evidence.  I trust you, Mr.

19 Strumwasser, to make sure I don't forget about it.

20          MR. GEE:  It may be necessary to voir dire Ms.

21 Monk.

22          THE WITNESS:  She is going to be here tomorrow,

23 next week.  We could probably schedule a time.

24          THE COURT:  That sounds good to me because

25 there are settlement documents here.  I would like to
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 1 take care of that at some point and we would maybe do it

 2 before we lose Ms. Monk.

 3          MR. STRUMWASSER:  What we have here is a

 4 discreet copy that requires argument.  I suspect we can

 5 do most of the documents we have into Evidence than on

 6 just this one document.

 7          THE COURT:  Mostly, but not completely.  Why

 8 don't we schedule some time in there to do some of the

 9 paperwork.  I don't know when the other motion is due.

10 The answer is due -- it is 12 days from some day, so

11 some of it is all going to come together still pending.

12      MR. KENT:  Q.

13          MR. STRUMWASSER:  It doesn't have to be argued

14 at the same time.

15          THE COURT:  I am thinking we can set a time and

16 try to take care of as many of these things as we can.

17 BY MR. KENT:

18     Q.   There has been a lot of questions about synergy

19 savings.  Do you see synergy savings as a bad thing?

20     A.   No.

21     Q.   Why not?

22     A.   They were one of the positive elements of the

23 acquisition of PacifiCare by United, an anticipated

24 savings in combining the companies that would allow the

25 companies to offer those savings to their customers.
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 1     Q.   During the process of negotiating the

 2 undertakings pre-merger, did the issue of synergies come

 3 up?

 4     A.   Yes.

 5     Q.   Tell me about that.

 6     A.   They came up in our discussions around

 7 negotiating the undertakings.  In particular, the CDI

 8 staff expressed the view that there ought to be a

 9 specific recognition that synergy savings would occur

10 and be captured as part the of the undertakings.

11 Commissioner Garamendi talked about them at the first

12 hearing.

13     Q.   You mentioned Commissioner Garamendi, but in

14 terms of the negotiations with undertakings, who did you

15 have the discussion around synergy savings?

16     A.   The group which was working on the undertakings

17 which included me, counsel, some other folks from United

18 and PacifiCare along with the CDI  staff had these

19 discussions in our negotiation.

20          Second, the person I remember making the most

21 comments about was  Nettie Hoge, but Ramone Calderon

22 participated in those conversations as well.

23     Q.   5181 is an email chain that was marked

24 yesterday.

25          THE COURT:  That doesn't sound right.
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 1          MR. KENT:  5281.

 2          THE COURT:  Do you have that one?

 3          THE WITNESS:  I do.

 4 BY MR. KENT:

 5     Q.   If we could go to the second page.  There is an

 6 email from Ms. Hoge dated December 8th, 2005.  It is the

 7 next one down, December 7th.  It is entitled "Finger the

 8 undertakings."

 9          Do you see up in that first paragraph Ms. Hoge

10 is referring to possibly scheduling a meeting to

11 finalize the undertakings.

12          Did that meeting, in fact, take place?

13     A.   Yes.

14     Q.   Was the issue of synergy savings discussed at

15 that meeting?

16     A.   Yes.

17     Q.   Is there anything in this text of Ms. Hoge's

18 December 7th email that you understand to reference what

19 we have been calling synergy savings?

20     A.   Yes.

21     Q.   Could you point us to that.

22     A.   Starts in third paragraph that is on the screen

23 there with the number two at the beginning of it labeled

24 the "Use of Merger Savings to Mitigate Rate Increases."

25     Q.   Focussing on this meeting that took place
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 1 sometime in December 2005 after Ms. Hoge's email.  Can

 2 you just summarize the substance of the discussion

 3 around capturing synergy savings?

 4     A.   At the outset of the discussion, the CDI's

 5 perspective was similar to what is documented here in

 6 this email.  This email echoed comments the Commissioner

 7 made at the public hearing that the plan should some how

 8 document some specific suspected savings and then

 9 formally document how those savings would be passed

10 through to California consumers.

11          In our negotiation with CDI  at that session,

12 we talked about the difficulty of taking what savings

13 that would be generalized across multiple licenses,

14 multiple customers, and somehow specifically ascribing

15 them down to the PHLIC licensees and PHLIC customers.

16 That there was no practical way to do that.

17          We offered the alternative suggestion that we

18 commit to administrative cost ratios essentially that

19 would by virtue of the way it is captured in premium

20 pricing, that those would have the effect of mitigating

21 premium increases, and that that would be a practical

22 way to capture -- to account for savings.

23     Q.   Did these discussions or negotiations with CDI

24 regarding synergy savings result in a specific provision

25 in the undertakings?
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 1     A.   Yes.

 2     Q.   Which undertaking?

 3     A.   Number 14.

 4     Q.   Directing your attention to 5191 --

 5     A.   5291?  I have the wrong one.  I have it now.

 6     Q.   I see Undertaking 14 as beginning at the bottom

 7 of page 9, Bates 9388.

 8          Could you explain how this undertaking works in

 9 terms of synergy savings?

10     A.   Essentially what it says is PHLIC at the time

11 of the Form A filing associated with the merger filed a

12 projected proforma cost expenses, et cetera that

13 included a projected administrative cost ratio over a

14 number of years that was declining in that time period.

15          And this undertaking essentially says we will

16 commit to those projections that we filed -- to hitting

17 those projections that we filed with the Department and

18 that the administrative expense ratio would thus be

19 going down over time.

20     Q.   Has PHLIC adhered to those premerger

21 administrative expense projections?

22     A.   Yes.

23     Q.   The synergy savings that have been realized

24 from the merger, have those in part been passed on to

25 the consumers?
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 1          MR. GEE:  Objection; no foundation.

 2          THE COURT:  If you know.

 3          THE WITNESS:  Yes.  The administrative cost

 4 ratio is one of the elements of the pricing model and

 5 thereby would affect premium pricing.

 6 BY MR. KENT

 7     Q.   And the pricing for PHLIC products?

 8     A.   Correct.

 9     Q.   Does that mean the prices have gone down since

10 the merger?

11     A.   No.

12     Q.   How have the buyer of PHLIC products seen this

13 expense savings?

14     A.   This would have the effect of mitigating

15 premium increases.

16     Q.   While we are talking about the undertakings,

17 have PHLIC's performance of the undertaking subsequent

18 to the merger been reviewed by an actuarial firm?

19     A.   Yes.

20          THE COURT:  5321 is the Actuarial Review.

21          (Exhibit 5321 marked for Identification.)

22          THE COURT:  I don't see a date on it.  It is

23 marked confidential.  Did you want that to remain

24 confidential?

25          MR. KENT:  Let me double check that.  There is
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 1 quite a bit of financial information in there.

 2          THE COURT:  Do you have any idea of what the

 3 date of the document is?

 4          MR. KENT:  I think Ms. Monk will be able to

 5 supply that.  I did not see a date either.

 6 BY MR. KENT:

 7     Q.   Showing you, Ms. Monk, a multi-page document of

 8 Exhibit 5321 for Identification a type or printed on the

 9 front page, Actuary Review of certain undertakings

10 agreed to by PacifiCare Life and Health Insurance

11 Company.  Are you familiar with this document?

12     A.   I am.

13     Q.   What is it?

14     A.   It is the report of the Marsh Actuarial

15 Consulting firm issued subsequent to their review of

16 PHLIC's compliance with certain undertakings for 2006

17 and 2007.

18     Q.   Do you know about when this report was issued?

19     A.   I believe it was issued in 2008, but I don't

20 know the exact date.

21     Q.   Who hired these actuaries to perform this

22 examination or review?

23     A.   The CDI.

24     Q.   Now, looking back to the time during which the

25 undertakings were being negotiated prior to the merger,
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 1 did the folks at PacifiCare expect that the Company's

 2 performance of these undertakings would be audited?

 3     A.   Yes.

 4     Q.   Why is that?

 5     A.   For two reasons.  One, we expected the CDI  to

 6 want confirmation that we were, in fact, conforming to

 7 the undertakings and complying with them.  And we were

 8 aware that Well Point Anthem had undergone an audit

 9 related to their undertakings.

10     Q.   Can you describe generally what the process was

11 that you observed these actuaries followed in performing

12 this review?

13     A.   It was similar to the process that we would go

14 through for a Market Conduct Exam insofar as we received

15 a Letter of Notice of the audit describing the

16 anticipated steps in the audit, timeframe, et cetera.

17          We also received a data call of all of the

18 documents and files and information that Marsh Actuarial

19 would require in making their review.  We supplied that

20 information.  As they were reviewing it, they would come

21 back to us with questions, comments, essentially

22 referral type inquiries that we would respond to in

23 writing and the process ensued over a number of months.

24     Q.   What material period of time does this report

25 cover?
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 1     A.   2006 and 2007.

 2     Q.   So a period corresponding but somewhat larger

 3 than the period covered by the CDI 2007 Market Conduct

 4 Exam?

 5     A.   Yes.

 6     Q.   Did the actuaries make a finding regarding

 7 PacifiCare's good faith in complying with the

 8 undertakings?

 9     A.   Yes.

10     Q.   Could you point that out for us?

11     A.   It is on this page, Bates number 9446, the

12 first sentence under heading "Summary of Findings," just

13 below the middle of the page where it says, "In our

14 opinion United Health and PacifiCare have made a good

15 faith effort to comply with the undertakings.

16          (Recess.)

17 BY MR. KENT:

18     Q.   Let me pick up where we left off yesterday

19 afternoon.  We had been talking about Exhibit 5297, a

20 letter you wrote to John Fuente.

21          THE COURT:  You indicated that you sent a copy

22 of this letter to the Department of Insurance?

23          THE WITNESS:  That's correct.

24 BY MR. KENT:

25     Q.   Who in particular?
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 1     A.   I sent it to Nettie Hoge.

 2 BY MR. KENT:

 3     Q.   Let me show you an exhibit that was marked

 4 previously, 5172.  51723, the top email is Nettie Hoge

 5 to you from July 28, 2006.  Focussing on your email of

 6 July 27th to Ms. Hoge and Mr. Fuente, what was your

 7 purpose in sending this email to those two folks?

 8     A.   It was really just to reach out to both of them

 9 and let them know that we were aware that they were

10 hearing from the CMA and other providers in the

11 community.  There had been some news articles about the

12 CTN, et cetera, and focus on those issues, that I wanted

13 to give them informational updates on where we were so

14 they would have accurate information from our

15 perspective.

16     Q.   The letter to Mr. Fuente, Exhibit 5297, makes a

17 reference to some misleading information having been the

18 subject of news reports.  Let me restate that so it

19 makes sense.

20          Your letter to Mr. Fuente indicates there had

21 been some recent news reports that contained some

22 miscommunications about the CTN transition.  Do you

23 recall that?

24     A.   Yes.

25     Q.   Can you give us an example or two?
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 1     A.   The one that I specifically remember from this

 2 timeframe is the one that ran in the San Francisco

 3 Business Times and described the impending cutoff date

 4 of our contractual cutoff date with our CTN Network.

 5 That is the one that I remember referring to here.

 6     Q.   What was misleading about that San Francisco

 7 Business Times article?

 8     A.   The most misleading comment was that it implied

 9 that there was going to be a significant disruption for

10 the United ASO members as of the cutover date in terms

11 of their access to the CTN providers and that they would

12 no longer have access to those providers.

13     Q.   That article came out about when?

14     A.   It came out right about before the cutover

15 date, so June 21st, 22nd, somewhere in that timeframe.

16     Q.   Sometime before the cutover date, anyway?

17     A.   Right.

18     Q.   Looking back to 2006, was that the first

19 instance that you recall hearing about or seeing a

20 misleading news article or a misleading communication

21 regarding the CTN transition?

22     A.   No.  There had been other communications prior

23 to that that I thought were misleading also.

24     Q.   Tell us about those.

25     A.   One of those was Blue Shield was communicating,
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 1 as I remember, with the CTN providers themselves about

 2 the impending contractual end of the contract with

 3 UnitedHealthcare and communicating about the loss of

 4 membership to those providers and did not reflect the

 5 efforts we were engaged in to contract with those

 6 providers through the PacifiCare Network and close the

 7 gap in that network.

 8     Q.   Did you feel that those statements had a

 9 negative impact on PacifiCare?

10     A.   Yes.

11     Q.   How so?

12     A.   I think they generated a lot of concern in the

13 environment among our customers, and also CTN providers

14 themselves read those accounts and believed that they

15 were true and that we were not making the efforts that

16 we were at the time to bring the CTN providers into the

17 network.

18     Q.   Let me ask you a related question.  In the same

19 time period -- so we are mid 2006 -- did anyone at CDI

20 raise with you concerns that CDI had heard about the

21 efforts PacifiCare and United were taking to make the

22 CTN transition or make the transition from the CTN

23 Provider Network to the PacifiCare Network?

24     A.   Yes.

25     Q.   Who was it that raised those issues?
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 1     A.   Nettie Hoge.

 2     Q.   Were there specific providers identified who

 3 made complaints about your company's contracting

 4 efforts?

 5     A.   We had a couple of different conversations.

 6 One of them was generally that she was hearing from

 7 providers that she didn't specify at the time, that our

 8 efforts to contract with the CTN providers through the

 9 PacifiCare Network, that she was hearing that United

10 PacifiCare was issuing initial offers that were

11 intentionally lowballing those providers.

12          Subsequent to that we did have conversations

13 about a couple of specific providers that were

14 complaining to her about United PacifiCare's contracting

15 practices.

16     Q.   Talking about the more general issue, did you

17 believe that there was any validity to these things that

18 Ms. Hoge was hearing about lowballing contracting

19 practices?

20     A.   No.

21     Q.   Did you provide any type of explanation to

22 Ms. Hoge regarding what you felt to be the true

23 situation?

24     A.   I did.

25     Q.   What did you tell her?
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 1     A.   I explained to her the limitations of our

 2 settlement with the Department of Justice attendement to

 3 the acquisition of PacifiCare, and that the contracting

 4 team was essentially precluded from knowing the CTN

 5 rates as part of the rate contracting process.  That

 6 they had developed what they believed were market

 7 competitive offers for CTN providers.  And that in the

 8 instances where Providers were finding those to be or

 9 were asserting that those were substantially below CTN

10 rates, that there had been no deliberate effort to

11 lowball these providers but rather to enter into

12 negotiations with them and we were prepared to negotiate

13 with them.

14          I also let her know that there were also

15 providers that we were working on contracts with that

16 our initial offers were higher than what they had been

17 getting through the CTN Network and those providers were

18 calling to complain.

19     Q.   Let's focus on the specific complaining

20 providers who Ms. Hoge identified.  Who were these

21 providers?

22     A.   There were two specifically that we talked

23 about on more than one occasion.  One was Brown & Toland

24 Medical Group.  The other one was Santa Clara County

25 IPA.
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 1     Q.   Where is this Brown & Toland located?

 2     A.   Their primary service area is San Francisco

 3 County, but their primary services area is San

 4 Francisco.

 5     Q.   Is it a small, large, medium size medical

 6 group?

 7     A.   It is very a large medical group.

 8     Q.   When you say very large, would you explain that

 9 a little further.

10     A.   The Brown & Toland Medical Group is composed of

11 a very large number of physicians within the San

12 Francisco, Greater San Francisco Area to the extent that

13 we believe that we wouldn't, A, be successful or

14 competitive without them in our network in this area and

15 potentially wouldn't be able to demonstrate appropriate

16 access without them.

17     Q.   When you say demonstrate appropriate access,

18 demonstrate appropriate access to whom?

19     A.   To our regulators.

20     Q.   Did Ms. Hoge describe to you the nature of the

21 complaint that Brown & Toland were making?

22     A.   Yes.

23     Q.   What did show tell you?

24     A.   She said that they were complaining about

25 overly aggressive contacts on the part of United
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 1 PacifiCare and specifically that we were threatening to

 2 disintermediate them as the contracting entity and go

 3 directly to their underlying providers with direct

 4 agreements.

 5     Q.   What was the actual situation with Brown &

 6 Toland in terms of its contracting status with

 7 PacifiCare?

 8     A.   Brown & Toland had issued a Notice of

 9 Termination to PacifiCare as a provider agreement with a

10 90-day Notice of Termination.

11          So we were working to renegotiate our

12 agreement.  They terminated because they wanted to

13 negotiate for hire rates.  We were working to

14 renegotiate the agreement with them, but were

15 approaching the end of the 90-day term.

16          In order to preserve continuity of care for our

17 members, we had to have an appropriate amount of time to

18 directly contract with their physicians if we were not

19 going to be able to reach an agreement with them.

20          We also indicated that if they were willing to

21 extend the time period of the notice of the term, that

22 would also be acceptable.

23     Q.   What was Brown & Toland's response to those two

24 proposed alternatives?

25     A.   They were very exercised about the notion that
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 1 we would communicate directly to their physicians, their

 2 affiliated physicians and try to contract with them

 3 directly.

 4     Q.   If Brown & Toland had terminated its contract

 5 with PacifiCare, why was Brown & Toland complaining to

 6 the CDI?

 7     A.   I think they were trying to create leverage in

 8 the contract negotiations by getting CDI to intervene.

 9          MR. GEE:  Objection.  No foundation.  Move to

10 strike.

11          THE COURT:  Sustained.  It is her opinion.  I

12 will allow it as her opinion only.

13 BY MR. KENT:

14     Q.   Did you speak to Ms. Hoge regarding your

15 opinion about why Brown & Toland was making the

16 complaint to CDI?

17     A.   I told her that I had talked to the director of

18 network management responsible for overseeing the

19 negotiations, that her information to me was that we

20 were in a basically a rate negotiation with Brown &

21 Toland and that was the real issue, not this direct

22 contracting issue.

23          So I let her know that we were amenable to

24 merely extending the Notice of Termination to allow the

25 negotiations to proceed as opposed to sending the direct
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 1 contracts.

 2          Her response back to that was so they are

 3 basically trying to get us involved in the negotiation.

 4     Q.   I'm sorry.  What was Ms. Hoge's response to the

 5 information you provided?

 6     A.   Her response was, so they are trying to get us

 7 involved in this negotiation that you're in with them.

 8          MR. KENT:  Let me show you a new document.  I

 9 believe it is 5322.

10          THE COURT:  5322 is an email with a top date of

11 7/18/06.

12          (Exhibit 5322 marked for Identification.)

13 BY MR. KENT:

14     Q.   The top email is from a Tammy Marovich to Elena

15 McFann and others, including yourself.  Do you recognize

16 this document?

17     A.   I do.

18     Q.   What is going on here?

19     A.   Tammy Marovich is sharing with us information

20 that we had reached verbal agreement with Brown &

21 Toland.

22     Q.   Who is Tammy Marovich?

23     A.   She was one of the network management staff

24 working on the negotiation.

25     Q.   When you say reached agreement with Brown &
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 1 Toland, reached an agreement on a provider contract?

 2     A.   On rates.

 3     Q.   Did you believe that your opinion regarding the

 4 reason for Brown & Toland's complaint to the CDI was

 5 correct?

 6          MR. GEE:  Objection; irrelevant.

 7          THE COURT:  Sustained.

 8 BY MR. KENT:

 9     Q.   Let me ask you this, as soon as Brown & Toland

10 and PacifiCare reached agreement on rates, did Brown &

11 Toland's complaints to CDI cease?

12     A.   Yes.

13     Q.   What was the name of the other provider that

14 you mentioned, Nettie Hoge had told you about?

15     A.   Santa Clara County IPA.

16     Q.   That acronym has come up several times in this

17 proceeding.  What is an IPA?

18     A.   IPA stands for Independent Practice

19 Association.  It is an organization in which solo

20 physician providers or small group practices essentially

21 band together for the purposes of administrative -- to

22 share administrative infrastructure.

23     Q.   Did PacifiCare historically have a

24 disproportionate number of its provider relationships,

25 contractual relationships that went through IPAs?
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 1     A.   Yes.  PHLIC did have a number of its PPO

 2 contracts running through IPAs, which is not typical for

 3 PPO contracts.

 4     Q.   Why did PHLIC have a disproportionately large

 5 number of IPA relationships?

 6     A.   Really because of the historic focus of

 7 PacifiCare was on its HMO Network and HMO contracting.

 8 And at that point that we were putting the PPO Network

 9 together, really for expediency sake, the Company

10 allowed the PPO contracts to also run through the

11 organized IPAs.

12     Q.   Did that disproportionate number of IPA

13 relationships have a negative impact on PHLIC's legacy

14 PPO plan?

15     A.   Yes.

16     Q.   How so?

17     A.   It is a higher cost way to contract for a PPO

18 plan to go through an IPA structure rather than directly

19 contract with the underlying practices because you are

20 essentially buying a layer of administrative

21 infrastructure that you don't really need on a PPO

22 product.

23     Q.   Could explain that a little further.

24     A.   So IPA contracting is very typical on an HMO

25 product, a capitated HMO product in particular.  Because
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 1 you are paying capitation and when you have small groups

 2 and solo practitioners, an IPA serves the purpose of

 3 essentially funneling capitation through those providers

 4 and covering the costs of healthcare services rendered

 5 by the providers.

 6          They also provide the function of paying claims

 7 on behalf of those providers, managing eligibility so

 8 they know what members are registered at their offices,

 9 et cetera.

10          It is a fee for service product.  Providers

11 bill for their services.  There is no tracking of

12 eligibility beyond the members overarching ability with

13 the plan.  There is no need for providers to pay claims.

14 The administrative infrastructure of an IPA is redundant

15 in a PPO context.

16     Q.   Prior to the merger had PHLIC developed a plan

17 to address this disproportionate number of providers

18 relationships that went through IPAs?

19     A.   Yes.

20     Q.   What was that plan?

21     A.   PHLIC had essentially identified the IPA

22 contracts through which it was running a PPO network and

23 scheduled them for graduated termination and recontract

24 was those underlying physicians with those IPAs.  That

25 began in 2004.
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 1     Q.   Did that plan potentially benefit members?

 2     A.   Yes.

 3     Q.   How?

 4     A.   By removing unnecessary costs from the PHLIC

 5 Provider Network.

 6     Q.   Let me ask you to go to Santa Clara County

 7 IPAs, SCCIPA.  Is there some negative history between

 8 PacifiCare and SCCIPA?

 9     A.   Yes.

10     Q.   And that is premerger?

11     A.   Yes.

12     Q.   Tell us about that.

13     A.   SCCIPA is an IPA that PacifiCare of California

14 had contracted with historically, paid capitation to,

15 had fairly significant number of members assigned to

16 that group.

17          In the early 2000's SCCIPA went through

18 financial solvency problems.  And at that time there was

19 no real substitute for SCCIPA for all of the HMOs in its

20 geographic area.  And the Department of Managed Health

21 Care interceded and essentially with health plans and

22 making plans around what to do without SCCIPA and

23 interceded and essentially brokered a financial bailout

24 for SCCIPA for its contracted health plans.  PacifiCare

25 was one of those plans.
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 1     Q.   Time wise, when did those events take place?

 2     A.   In the early 2000's.

 3     Q.   Going forward to the year 2006, what was the

 4 actual situation between PHLIC and SCCIPA in terms of

 5 contracts?

 6     A.   In early 2006 PHLIC and PacifiCare of

 7 California were both contracted with SCCIPA.  SCCIPA was

 8 one of the IPAs on the plan for remediation for PHLIC.

 9 And in 2006 we did issue a 180-day Notice of Termination

10 of the IPA agreement with SCCIPA with PHLIC.

11     Q.   You have indicated that SCCIPA was complaining

12 to CDI in 2006 about the contract issues.  Was SCCIPA

13 also complaining to DMHC during that same timeframe?

14     A.   Yes.

15     Q.   What was the nature of that complaint?

16     A.   SCCIPA was complaining about the new form

17 provider agreement that PacifiCare had filed with and

18 had approved by the DMHC.  It had new language in that

19 agreement that basically said that if SCCIPA again

20 became financially insolvent and was not capable of

21 exercising its responsibilities under the contract, that

22 its underlying provider network would automatically

23 become directly contracted with PacifiCare.

24     Q.   Did you explain to Ms. Hoge what you felt was

25 the true situation with SCCIPA?
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 1     A.   Yes.

 2     Q.   What did you tell her?

 3     A.   I explained the history with SCCIPA.

 4     Q.   Also the issues surrounding the PPO being

 5 contracted with an IPA rather than with the underlying

 6 physicians within the IPA and told her that we thought

 7 these were responsible business moves for PHLIC and

 8 PacifiCare of California and that we wanted to pursue

 9 them despite the fact that SCCIPA was complaining about

10 them.

11     Q.   Did Ms. Hoge provide any type of response to

12 the information you provided?

13     A.   She indicated her understanding and acceptance

14 of the information that I provided to her.

15     Q.   So in terms of the issue between SCCIPA and

16 PHLIC in 2006, was it anything other than a business

17 dispute?

18     A.   No.

19     Q.   We focussed on your outreach to both CDI and

20 DMHC with respect to CTN issues in July of 2006.  Were

21 there subsequent communications with the California

22 regulators about CTN through the rest of '06?

23     A.   We did have subsequent communications with both

24 regulators through the third quarter of 2006 keeping

25 them updated about our progress and recontracting the
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 1 CTN Network.

 2     Q.   Beyond the transition from the CTN Network, did

 3 you and your staff continue to have meetings and

 4 conferences with CDI  representatives through the rest

 5 of 2006 and into 2007?

 6     A.   Yes.

 7     Q.   Can you give us the flavor of the issues

 8 that -- or the information that was shared with the CDI

 9 representatives?

10     A.   Well, my staff was meeting with a number of CDI

11 representatives in meetings that have been discussed in

12 this proceeding, related to a series of corrective

13 actions that PHLIC had engaged in on issues that had

14 arisen through consumer complaints.

15          In addition I was meeting with members of the

16 CDI leadership team regarding the implementation of an

17 investment that I talked about yesterday.  Then later in

18 2007 we also scheduled a series of meetings with both of

19 our regulators and the Governor's office with both

20 PacifiCare of California and PHLIC.

21     Q.   The meetings that you just mentioned, what time

22 were they taking place?

23     A.   In the Summer of 2007.

24     Q.   I am going to show you a new document.

25          THE COURT:  This is 5323.  It is a Sacramento
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 1 meeting July 9th, 2007.

 2          (Exhibit 5323 marked for Identification.)

 3 BY MR. KENT:

 4     Q.   Ms. Monk, showing you a document that has been

 5 marked as 5323 for Identification, do you recognize

 6 this?

 7     A.   I do.

 8     Q.   Did you assist in the preparation of this?

 9     A.   I did.

10     Q.   What was the purpose in preparing this

11 document?

12     A.   The purpose of this document was to give

13 background information to leaders within the

14 organization that we were asking to meet with our

15 regulators with us and with the Governor's office,

16 specifically Dave Whichmann, CEO of UnitedHealthcare and

17 David Hanson who was at that time the leader for the

18 Pacific region.

19     Q.   This refers to Sacramento meetings.  Could you

20 describe those meetings for us.

21     A.   We had scheduled three meetings all actually on

22 the same day, July 9th, 2007, with a leadership team

23 from United PacifiCare and the leadership of the DMHC,

24 the leaders of the California Department of Insurance

25 and with the Governor's office.
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 1     Q.   We looked at a joint letter from CDI and DMHC

 2 and CMA.  Was the purpose of these meetings to try to

 3 headoff the joint DMHC CDI investigations?

 4     A.   No.

 5     Q.   What was the purpose of the meeting?

 6     A.   In the Summer of 2007, the CMA had been

 7 complaining loudly to our regulators and others about

 8 issues they had with PacifiCare.  We had some

 9 difficulties that resulted from complaints to both of

10 our regulators and diminished service levels to some of

11 our customers among other things.

12          We were hearing about these things from our

13 regulators.  We had been engaged in discussions with the

14 CDI.  We also been engaged with the DMHC.  Both

15 regulators had noticed us for exams.  And we felt like

16 we had lost some credibility, and we wanted to meet with

17 our regulators with senior members of our leadership and

18 that we were taking this seriously and focussed on

19 resolving them.

20     Q.   You mentioned a moment ago that this was

21 prepared for more senior leadership.  Who in particular?

22     A.   In particular this was prepared for Dave

23 Whichmann.  He was the CEO of UnitedHealthcare and

24 located in Minnesota but responsible for all of

25 UnitedHealthcare companies across the nation.
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 1          We had asked him to come participate in these

 2 meetings, and we wanted him to be fully briefed about

 3 the kinds of things he was likely to hear in these

 4 meetings.

 5     Q.   Why was it Mr. Whichmann was tasked with coming

 6 out to California and attending these meetings?

 7     A.   Sue Berkel, I and Joy Higa were really the

 8 three people who talked about the need to have these

 9 meetings and to communicate our desire to deal with the

10 issues that we were experiencing in California and our

11 commitment to California overall.

12          The three of us agreed and recommended that the

13 right person from UnitedHealthcare to attend these

14 meetings was the CEO.  We felt that the most senior

15 executive of the organization should, in fact,

16 participate in these meetings and participate in the

17 discussion, so we asked him to come up.

18     Q.   Let me ask you, the comments on these pages,

19 Exhibit 5323, for example, on the second page about the

20 CDI Market Conduct Exams, we anticipate problems with

21 the following key issues:"

22          Were these in fact -- are you trying to

23 communicate in this document that these are all actual

24 problems, or what are you trying to communicate here?

25     A.   We are trying to communicate the kind of issues



8946

 1 that the CDI staff has already raised with us, the kinds

 2 of concerns that they have raised and that we have been

 3 discussing with them and that expect to be the focus of

 4 their exam.

 5     Q.   So the purpose of this was to prepare

 6 Mr. Whichmann for what?

 7     A.   It was really just intended to provide him with

 8 background so he would understand the kinds of issues

 9 that our regulators and providers, customers, et cetera,

10 were focussed on so he would understand, again, the

11 kinds of things that he would hear in meetings like

12 this.

13     Q.   Both actual issues as well as perceived ones?

14     A.   Correct.

15     Q.   Did you attend these meetings?

16     A.   Yes.

17     Q.   Let me ask you just real briefly, what was the

18 substance of the DMHC meeting?

19     A.   There were really two major topics covered.

20 The first was comments from the plan, mostly from Dave,

21 about the concerns that we had about our own performance

22 and our regret about the issues that had been raised.

23 And his personal focus and support for our local

24 leadership in addressing those issues.

25          The second major topic that was covered was --
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 1 we had asked the Department -- the Department was well

 2 into their Market Conduct Exam of PacifiCare at this

 3 point.  We had asked the Department for a preliminary

 4 report of its findings.  And the Department prepared

 5 that report and presented it for the first time at these

 6 meetings.  So that was also a major area of discussion.

 7     Q.   Why is it that you folks were requesting a

 8 preliminary report from the DMHC at that point?

 9     A.   We knew they were making findings that were

10 going to require corrective actions.  We wanted to get

11 going on the corrective action process with them and

12 start correcting those.

13     Q.   Was this meeting with DMHC constructive?

14     A.   Yes.

15     Q.   Was it positive?

16     A.   Yes.

17     Q.   Now, let's focus on the CDI meetings.  Who

18 attended on behalf of CDI?

19     A.   Commissioner Poizner and Deputy Commissioner

20 David Lake.

21     Q.   How did the meeting begin?

22     A.   It began in the way I described the other

23 meetings.  Dave lead off for United PacifiCare and again

24 indicated his awareness of and concern about the issues

25 that we were experiencing and the issues that were being
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 1 raised by our providers and customers among others.  And

 2 his focus on those and, again, his support for our local

 3 management team in resolving those issues.

 4     Q.   You mentioned a moment ago that there was some

 5 discussion about performance issues.  We have heard some

 6 testimony and you have been here for some of that.  And

 7 I am thinking of Sue Berkel and Ellen Vonderhaar about

 8 how through 2006, first quarter of 2007, PHLIC had been

 9 hitting its metrics for claims performance.  If the

10 Company was satisfying its internal metrics, satisfying

11 its internal metrics, why was there this concern with

12 performance?

13     A.   Well, we were involved in performance

14 discussions, some specific corrective action discussions

15 with the CDI staff at that time.  We had really been

16 since late 2006 and 2007 and the discussions that we

17 reviewed in this proceeding already.

18          And issues were being raised by providers.  We

19 were concerned about that.  We did not believe that

20 those were widespread, nor were they in any way

21 indicative of the overall performance of the plan, but

22 we were concerned about the fact that we had to satisfy

23 providers and we had any performance issues at all.  So

24 that is really what we were talking about.

25     Q.   Was the 2007 Market Conduct Exam discussed
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 1 during the CDI meeting?

 2     A.   The only reference to it was that it was

 3 scheduled.  We knew the examiners were coming, and we

 4 are going to fully cooperate.

 5     Q.   Did the Commissioner indicate that he wanted to

 6 speak or talk about the Company's corrective action

 7 plans or any of Mr. Whichmann's opening comments?

 8     A.   No.

 9     Q.   Then what did the Commissioner want to talk

10 about?

11     A.   He actually came to the meeting prepared with a

12 list of what I would call policy topics, healthcare

13 policy topics that he wanted to discuss particularly

14 with Dave, but with the assembled group, but really go

15 through and hear our views about these and indicate he

16 was educating himself on these topics.

17          MR. KENT:  I have one more complete section for

18 Ms. Monk.  I suggest we break for today and finish up

19 tomorrow morning.

20          THE COURT:  Sounds fine.

21          (The proceedings adjourned at 3:45 p.m.)

22                          --oOo--

23

24

25
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 1 Thursday, July 15, 2010             9:03 o'clock a.m.

 2                        ---o0o---

 3                  P R O C E E D I N G S

 4      THE COURT:  This is on the record.  This is before

 5 the Insurance Commissioner of the State of California

 6 in the matter of PacifiCare Life and Health Insurance

 7 Company.  This is OAH Case No. 2009061395, Agency

 8 No. UPA 2007-00004.

 9          Counsel are present.  Respondent is present in

10 the person of Ms. Knous.  And Ms. Monk is on the stand,

11 and we're ready to continue.

12      MR. KENT:  Thank you, your Honor.

13      THE COURT:  All right.

14                       NANCY MONK,

15          called as a witness by the Respondent,

16          having been previously duly sworn, was

17          examined and testified as hereinafter

18          set forth:

19         DIRECT EXAMINATION BY MR. KENT (resumed)

20      MR. KENT:  Q.  Good morning, Ms. Monk.

21      A.  Good morning.

22      Q.  Looking back at the year 2007, what were the

23 matters that you were personally involved in primarily?

24      A.  I think I described previously that I was

25 involved in a number of regulatory matters with both
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 1 the DMHC and the CDI particularly related to

 2 implementing the investment in charitable undertakings

 3 associated with the acquisition of PacifiCare by

 4 United.

 5          I was involved in leadership communications

 6 with the two departments around some of the complaints

 7 being raised by the CMA and provider community in

 8 general.  I did work somewhat intensively on the DMHC

 9 exam findings and corrective actions during the middle

10 of the year.  I think I also discussed the fact that I

11 was part of a team appointed to work on employee

12 engagement issues broadly within UnitedHealthcare.

13          In addition to all of that, I was the

14 company's principal lead on managing the healthcare

15 reform policy discussion here in California.

16          In 2007, Governor Schwarzenegger made

17 healthcare reform his central policy issue.  And I was

18 the principal involved in that on behalf of the

19 company, both in internal discussions formulating our

20 positions and feedback as well as participating in

21 external discussions on those issues.

22      MR. KENT:  Let me show you, Ms. Monk, a document

23 that was previously marked, I believe, as Exhibit 117.

24      MR. GEE:  Is it 117?

25      MR. KENT:  Do I have the wrong number?  We'll just
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 1 put it up and the board, your Honor.  We're not going

 2 to spend a lot of time with it.

 3          I got the right number.  I was given the wrong

 4 document.

 5      THE COURT:  All right.

 6      MR. KENT:  Q.  All right.  Putting in front of

 7 you, Ms. Monk, a document previously marked as Exhibit

 8 117, it's a December 7th, 2007 letter from Craig Dixon.

 9 I believe it was signed by Sue Berkel.  Have you seen

10 this before?

11      A.  I have.

12      Q.  When did you first see or hear about this

13 letter?

14      A.  I believe at the time it was sent.  Actually,

15 after it was sent, I believe I had an e-mail copy

16 distributed to me.  I don't recall -- I recall reading

17 it for first time around the time that the OSC was

18 issued.

19      Q.  And that was toward the -- when was that?

20      A.  Toward the end of January.

21      Q.  2008?

22      A.  Correct.

23      Q.  Did the issuance of the CDI's OSC or your

24 learning or hearing that the OSC was about to be issued

25 cause you to become personally involved in matters
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 1 connected with the CDI's 2007 market conduct exam?

 2      A.  Yes.

 3      Q.  Now, if we could have up on the -- well, if I

 4 could direct your attention to a document we looked at

 5 I believe on Tuesday, it's Exhibit 5252.  It's a set of

 6 slides that Ms. Berkel testified about.  And if you

 7 could look over at Page 19.

 8          On the slide, it appears that there's some

 9 text from a California Insurance Code Section

10 10133.66(c), and a provision from 28 California Code of

11 Regulations Section 1300.71(c).

12          Are you familiar with these two provisions?

13      A.  I am.

14      Q.  One of the CDI witnesses, I believe it was

15 Jody Black from the CMA, mentioned a piece of

16 legislation, AB 1455.  Are you familiar with that

17 legislation?

18      A.  Yes.

19      Q.  Is there a connection between AB 1455 and this

20 DMHC provision up there on the slide, Exhibit 5252,

21 Page 19, in particular the Regulation Section

22 1300.71(c)?

23      MR. GEE:  Objection, he means in her mind is there

24 a connection?

25      MR. KENT:  No.
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 1      Q.  Is there a connection?

 2      MR. GEE:  Legal conclusion.

 3      THE COURT:  Well, in her opinion.

 4      MR. KENT:  There's an actual factual connection.

 5      THE COURT:  All right.  Well, I'll allow it.

 6 We'll see where -- go ahead.

 7      THE WITNESS:  The DMHC provision that's noted on

 8 the slide here was part of the regulations promulgated

 9 by the Department of Managed Healthcare to implement

10 AB 1455.

11      MR. KENT:  Let me show you a new document,

12 Ms. Monk.

13      THE COURT:  Here it is.  It is 5324.

14          (Respondent's Exhibit 5324, PAC0867382

15           marked for identification)

16      MR. KENT:  Thank you, your Honor.

17      THE COURT:  It's a memo with a top date of May

18 29th, 2002.

19      MR. KENT:  Q.  Showing you a multi-paged document

20 that's been marked as Exhibit 5234 for identification,

21 is this a memo you prepared back in 2002?

22      A.  Yes.

23      Q.  Who is the addressee?

24      A.  Joseph Konowiecki.

25      Q.  What was his position with PacifiCare back in
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 1 2002?

 2      A.  He was an executive vice president and the

 3 general counsel and also my boss.

 4      Q.  Why did you prepare this memorandum?

 5      A.  I was briefing him on the AB 1455 regulations,

 6 which at that time were in the promulgation stage in

 7 draft form.  It was a -- they were a significant body

 8 of regulations with a significant impact on our

 9 operations, so I was informing him about them.

10      Q.  If I could direct your attention, Ms. Monk, to

11 the fourth paragraph on the first page of your memo,

12 first couple sentences, "PacifiCare was an active

13 participant in the negotiation of AB 1455.  We have

14 also participated in the promulgation of the

15 regulations to implement the bill."

16          Let me ask you, first, were you personally

17 involved in those processes?

18      MR. GEE:  Objection, what's the relevance?  This

19 is pertaining only to the DMHC regulation and has no

20 bearing on the CDI regulation.

21      THE COURT:  What's the relevancy?

22      MR. KENT:  Well, the DMHC regulation was finalized

23 I believe in 2004.  The CDI claims acknowledgment

24 statute in -- we'll see in a little bit later -- among

25 other things, in the legislative intent and the actual
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 1 statute, indicates that the legislature declared that

 2 the claims acknowledgment statute that we are here in

 3 large part about was expressly modeled after the

 4 analogous DMHC statutes and regulations.

 5          We'll also see that the statutory language

 6 that we're here about on the claims acknowledgment side

 7 is identical to what the DMHC has.

 8      MR. GEE:  Well, the language may have been modeled

 9 but not the interpretation of the statute.  And we can

10 look at the legislative history of the CDI statute, but

11 not -- now we're going into PacifiCare's interpretation

12 of the DMHC regulation and the bill that implemented --

13 that led to the implementation of the DMHC regulation.

14 It seems irrelevant.

15      THE COURT:  Let me ask you this, Mr. Kent.  I am

16 not -- I was thinking about it, obviously, because I

17 know this is coming up as an issue.  And I'm actually

18 not totally opposed to some information about the two.

19 There was some joint activity, and it might go to

20 penalty.

21          But why is it that you need testimony about

22 this?  Why -- isn't it something that can be argued

23 from the legislative history and the law?  Why do we

24 need somebody to tell me what they think about it?

25      MR. KENT:  Because Ms. Monk was personally
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 1 involved.  And in addition to making the determination

 2 whether our interpretation of the statute is correct

 3 that we've proposed in this proceeding, it also goes to

 4 our good faith and mental state.  So I think that it's

 5 a little different issue, but it's clearly related.

 6 Ms. Monk is really, ironically, the perfect person to

 7 be testifying because she was there.

 8          This is not going -- we're not going to spend

 9 a whole lot of time, but I think it's extremely

10 relevant and valuable.

11      THE COURT:  Unfortunately or fortunately, once

12 these things are enacted, they take on a life of their

13 own, whether or not somebody thought it was supposed to

14 mean something or not.  In terms of good faith, I

15 suppose it is tangentially relevant.

16          Did you want to say anything else, Mr. Gee?

17      MR. GEE:  We know their mental state.  They

18 admitted the violation.  And their mental state really

19 has, your Honor, no bearing on the interpretation of

20 the statute.

21      THE COURT:  No, it doesn't.  But perhaps it has

22 something to do with the penalty.

23          So I'll allow it.  Just, please, try to

24 contain it.  It seems to me that you can argue these

25 things without putting on evidence about it.
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 1          So as to the attitude about PacifiCare and/or

 2 United about the regulations, I'll allow some leeway,

 3 but it really doesn't go to whether or not the

 4 interpretation of the statute is correct or not.  It

 5 goes to their state of mind, possibly.

 6      MR. KENT:  I understand, your Honor.  There's

 7 another point, just for the record, too, is if you have

 8 two sister regulatory agencies with the same statutory

 9 language that are interpreting it, if you believe they

10 actually do interpret it in two different ways, and by

11 definition those interpretations -- well, if both those

12 interpretations are reasonable, then, as a matter of

13 law, we could never be assessed a penalty based on

14 statutory language which is, per se, ambiguous.

15          So this, too, is --

16      THE COURT:  All right.

17      MR. STRUMWASSER:  Just let's be clear here.  On

18 the question of statutory intent, legislative intent,

19 there is a body of law in this question.  And you can

20 say we looked at the words of the legislation, we

21 looked at the legislative intent as reflected by the

22 documents that are in the legislative file and the

23 statements that are made to the legislature in

24 proceedings.  The cases are now full of stuff where --

25 you know, I had a case where the author of the bill
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 1 wrote an op-ed piece in the Times and put it in the

 2 legislative file.  And the Court refused to take notice

 3 of that.  You don't get that.

 4          If, as Mr. Kent says, the language is

 5 identical and two different agencies interpret it

 6 differently, on the contrary, the understanding is that

 7 each agency is correct in its own interpretation.

 8 That's what deference to the agency is about.

 9          But we don't have to get anywhere near that.

10 All I want to make clear is one doesn't get any

11 legislative intent from a sponsor's unreported stuff, a

12 supporter, any of that stuff.

13      THE COURT:  I agree.  It doesn't give legislative

14 intent.  And I will allow it for the very limited

15 purpose of what their state of mind or attitude was at

16 the time they acted.  Beyond that, it's not relevant.

17          That's not to say I won't look at what it

18 means and interpret it.  And if you want to present

19 those materials to me about the interpretation, I'm

20 willing to take it.

21          But as to testimony, I think we're really

22 going somewhere where we don't need to go.

23      MR. KENT:  All right.  Thank you, your Honor.  Let

24 me push on.

25      Q.  Ms. Monk, the question was, were you
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 1 personally involved in the process of the promulgation

 2 of the regulations that implemented AB 1455?

 3      A.  Yes.

 4      Q.  Tell us about that generally.

 5      A.  Our -- my participation was in engaging in

 6 both internal and external discussions about the impact

 7 of the AB 1455 regulations as originally proposed on

 8 our operations, developing comments about that for the

 9 regulators for the purpose of influencing the

10 regulations, and talking directly to members of the

11 DMHC leadership team.

12      Q.  How many versions of the DMHC claims

13 acknowledgment regulation were there?

14      A.  There were five versions all together.  Four

15 of them were drafts and then a fifth final version.

16      MR. KENT:  This, I believe, will be 5325.

17      THE COURT:  Correct.  This is a January 31st, 2002

18 document concerning claims acknowledgment.

19          (Respondent's Exhibit 5325, PAC0867309

20           marked for identification)

21      MR. KENT:  Q.  Ms. Monk, showing you a document

22 that's been marked as Exhibit 5325 for identification,

23 what do the slides in this document represent?

24      A.  They represent the various versions of the

25 language in the AB 1455 regulations as they evolved
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 1 through the promulgation process, the language

 2 specifically related to claim acknowledgements.

 3      Q.  Looking on the first page, what is this

 4 particular version?  Or I should ask you, which version

 5 is on the first page?

 6      A.  This was the first version.

 7      Q.  Toward the upper left-hand corner, there's a

 8 date "January 31, 2002."  What's the significance of

 9 that?

10      A.  That was the date of the version when it was

11 released to the public.

12      Q.  This first version of the claims

13 acknowledgment regulation, did PacifiCare have concerns

14 with this version?

15      A.  Yes.

16      Q.  Describe generally what those concerns were.

17      A.  We were concerned that this language,

18 particularly the language that's bolded here on the

19 slide, was creating a new significant administrative

20 burden for the plan around expressly acknowledging

21 every claim received from providers and creating for

22 the plan, as well as our delegated providers, as this

23 was pertinent to the HMO product where we had delegated

24 claims payors.

25      Q.  So I understand, was part of the concern that
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 1 this language would require health plans such as

 2 PacifiCare to undertake new burdens that didn't exist

 3 in the past?

 4      A.  That's correct.

 5      Q.  Could you explain that?

 6      A.  Well, this regulation was -- in the AB 1455

 7 legislation, one of the -- it was sponsored by the

 8 California Healthcare Association, which represented

 9 California hospitals.  And their issue with this

10 particular portion of the bill, the problem they were

11 trying to solve at the time was that they believed

12 plans were not paying claims and then saying they

13 hadn't received them.  So they wanted plans to be

14 accountable for having a system of documenting the

15 received date of claims.

16          So in this language, our concern was that this

17 language went beyond requiring a plan to have a

18 systematic method of documenting the received date of

19 claims and providing that information when it was

20 requested to expressly sending an e-mail to providers

21 for every claim that was received.

22      Q.  Did PacifiCare submit comments to DMHC

23 regarding this first version of the claims

24 acknowledgment regulation?

25      A.  Yes.
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 1      Q.  Did other health plans have similar concerns

 2 to the ones you just articulated about this first

 3 version?

 4      A.  Yes.

 5      Q.  Did other health plans, back in 2002, submit

 6 comments to DMHC regarding this first version of the

 7 regulation?

 8      A.  Yes.

 9      Q.  Were there constituencies beyond healthcare

10 plans that had concerns back in 2002 with this first

11 version of the regulation?

12      A.  Yes.

13      Q.  Could you identify any of those?

14      A.  One of the principal ones was California

15 Association of Physician Groups, which was the trade

16 association for the large medical groups and IPAs in

17 California that were acting as capitated delegated

18 providers and paid claims on behalf of health plan

19 enrollees.

20      Q.  What was the concern voiced by that group,

21 CAPG?

22      A.  Their concern was similar to the one that we

23 expressed, which was that this was going to create a

24 new burden relative to acknowledging claims.

25          Their members were also claimants.  They
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 1 submitted claims to plans.  And they expressed the

 2 perspective that receiving these acknowledgements was

 3 not of value from their perspective.

 4      Q.  Subsequent to the public release of this first

 5 version of claims acknowledgment regulation, did you

 6 have occasion to speak with any management-level person

 7 over at DMHC regarding this version of regulation?

 8      A.  Yes.

 9      Q.  Who did you speak with?

10      A.  I talked to Jim Tucker, who was the chief

11 deputy director of the DMHC at the time.

12      Q.  What did you tell Mr. Tucker?

13      A.  I told him that we were concerned that this

14 was creating a significant new administrative cost and

15 burden to the plan for something we felt was going to

16 be of low value to providers and that, particularly,

17 the way this was written it appeared to anticipate that

18 plans were going to capture every claimant's e-mail

19 address, store that, and send the claimant an e-mail in

20 acknowledgment to their paper claims.

21      Q.  And what, if any, response did Mr. Tucker

22 provide you?

23      A.  He stated that that wasn't the Department's

24 intention, that they were focused on automatic

25 responses.  They were focused on automation.  They
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 1 understood the EDI process.  And they wrote this in the

 2 hopes that there was a mechanism where, once a paper

 3 claim is received, it could somehow be similarly

 4 automatically acknowledged via e-mail.

 5      Q.  Did Mr. Tucker respond to the concerns you

 6 articulated about health plans and capitated providers

 7 taking on new burdens in terms of acknowledging claims?

 8      A.  Yes.  He indicated that wasn't the intent, the

 9 Department's intent.

10      Q.  If you could go over to the second page,

11 Exhibit 5325, which version are we looking at here?

12      A.  This is the second version.

13      Q.  Right.  And the date of this version is what,

14 Ms. Monk?

15      A.  May 17th, 2002.

16      Q.  Did PacifiCare view the second version as an

17 improvement over the first version of the claims

18 acknowledgment regulation?

19      A.  Yes.

20      Q.  Why?

21      A.  This language, again, particularly the bold

22 language here, clarifies that sending correspondence to

23 the provider is not required, that the emphasis, the

24 focus here is capturing and documenting the received

25 date for the purpose of having it available to the
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 1 provider.

 2      Q.  Did PacifiCare have some concerns, continuing

 3 concerns, with the second version?

 4      A.  Yes.

 5      Q.  What were those?

 6      A.  We were concerned that this language

 7 potentially created ambiguity around the electronic

 8 data interchange processes by which providers submitted

 9 claims to plans and plan information about the receipt

10 of those claims was automatically sent back to

11 providers through clearinghouses.

12      Q.  What specifically was the ambiguity that you

13 and others at PacifiCare were concerned about?

14      A.  The ambiguity is that this language goes on to

15 talk -- still talks about "...shall identify and

16 acknowledge electronically the receipt of each claim or

17 provide a means by which each provider may readily

18 confirm receipt of a claim electronically by some Web

19 sit or another mutually agreeable method of

20 notification within two working days of the receipt of

21 claims filed electronically with the office designated

22 to receive claims."

23          That line within the -- after the

24 parenthetically designated (1) here is not a clear

25 description of the EDI exchange process.
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 1          So the timelines in here -- we wanted it to be

 2 very clear that that's what this was talking about.

 3      Q.  When you say "the EDI exchange process," are

 4 you saying that, when the claim comes in submitted by

 5 EDI, there is an electronic response that's generated

 6 by the clearinghouse acknowledging the claim?

 7      A.  Yes.

 8      Q.  And the concern was that that response or --

 9 that would be counted as the acknowledgment?

10      A.  We wanted it to be clear that it would be

11 counted as the acknowledgment.  And we believed that

12 that was the Department's intent based on our

13 conversations with them.

14      Q.  Did PacifiCare provide comments to the second

15 version of the regulation?

16      A.  Yes.

17      Q.  Do it directly or through an industry group?

18      A.  We typically did it both ways.  And I think in

19 this case we did it both ways.

20      Q.  Looking over at the third page of Exhibit

21 5235, is this the third version?

22      A.  Yes.

23      Q.  And did PacifiCare view this version to be an

24 improvement over the second version?

25      A.  Yes.
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 1      Q.  Why?

 2      A.  The last paragraph on the page here expressly

 3 describes the EDI exchange of claims and clarifies the

 4 ambiguity that we had been concerned about.

 5      Q.  Did PacifiCare have continuing concerns about

 6 this third version of the regulation?

 7      A.  I don't recall that we had further concerns

 8 about this portion of the regulation.

 9      Q.  And looking over at the fourth page of Exhibit

10 5235, which version are we looking at here?

11      A.  This is the fourth version.

12      Q.  Is this fourth version similar to what was

13 actually promulgated by DMHC as Section 1300.71(c)?

14      A.  Yes.

15      Q.  In terms of the claims acknowledgment part of

16 this fourth version, is it the same as what ended up in

17 the final regulation?

18      A.  Yes.

19      MR. KENT:  Show you a new document, Ms. Monk.  I

20 believe this will be 5326.

21      THE COURT:  Correct.

22          (Respondent's Exhibit 5326, PAC0867375

23           marked for identification)

24      THE COURT:  Is there a date on the document?  2003

25 sometime?
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 1      MR. KENT:  I believe it's going to be -- I'm not

 2 sure if it's '03 or '04.

 3      THE COURT:  Speaks about implementing something

 4 that's effective January 1st, 2004.

 5          Anyway, it's an analysis of AB 1455.

 6      MR. KENT:  At a break, we can see from the

 7 metadata the date it was prepared.

 8      THE COURT:  Okay.

 9      MR. KENT:  Q.  Let me ask you, Ms. Monk, before we

10 turn to the document, when the -- at the point at which

11 the DMHC claims acknowledgement regulation was being

12 finalized, did PacifiCare evaluate what effect that

13 regulation might have on the company's operations?

14      A.  Yes.

15      Q.  I've given you a copy of a document that has

16 been marked as Exhibit 5326 for identification.  Could

17 you explain what we're looking at?

18      A.  This is a document that is intended to set

19 forth the expected impacts to PacifiCare's operations

20 from the AB 1455 regulations.

21      Q.  That would include the claims acknowledgment

22 regulation?

23      A.  Yes.

24      Q.  Could you point us to any section on Exhibit

25 5326 that addresses what, if any, changes PacifiCare



8975

 1 contemplated as a result of this new DMHC claims

 2 acknowledgment regulation?

 3      A.  On the first page, in the table, on the second

 4 row of the table is where it discusses the expected

 5 impact of claims acknowledgements and the action

 6 required.

 7      Q.  What specifically did the company anticipate

 8 would have to be changed as a result of this new

 9 regulation?

10      A.  That we were going to receive increased calls

11 to customer service from providers requesting to know

12 if their claim was received and when and that we were

13 going to need to, one, be staffed to receive those

14 calls and, two, that we were going to need to make the

15 necessary system modifications to capture the date and

16 have it available to our customer service

17 representatives.

18      Q.  Could you point to the specific language on

19 this first page of Exhibit 5326 you're referring to?

20      A.  In the row -- the second row, where it says

21 "Claims Acknowledgements," the challenge barrier noted

22 is "System modifications - Funding and resource

23 issues."  And then the actions required, the first

24 bullet is "Acknowledgement of all claims received."

25 That's what the actual requirement is.  And then the
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 1 second bullet describes the expected impact of

 2 increased calls to customer service from providers

 3 requesting to know if the claim was received and when.

 4      MR. KENT:  Let me show you a new document.  I

 5 think this is going to be 5327.

 6      THE COURT:  Correct.

 7          (Respondent's Exhibit 5327, PAC0867407

 8           marked for identification)

 9      THE COURT:  5327 is a letter dated March 15th,

10 2007.

11      MR. KENT:  Q.  Showing you, Ms. Monk, a document

12 that's been marked as Exhibit 5327 for identification,

13 looks like a March 15, 2000 letter to you from an Agnes

14 Dougherty, D-O-U-G-H-E-R-T-Y.

15          Is this a letter you received back in or about

16 March 2007?

17      A.  Yes.

18      Q.  Who is Ms. Dougherty?

19      A.  She is one of the examiners within the

20 division of financial oversight at the Department of

21 Managed Healthcare.

22      Q.  What is this letter?

23      A.  It's a notice of a market conduct examination.

24      Q.  By the DMHC?

25      A.  Yes.
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 1      Q.  In 2007?

 2      A.  Yes.

 3      Q.  Based on your experience, does DMHC from time

 4 to time in -- as part of its examination process of

 5 healthcare plans, test for compliance with claims

 6 acknowledgment?

 7      A.  Yes.

 8      Q.  How does DMHC test for that?

 9      A.  They look to make certain that the plan is

10 capturing the received date of the claim and that it is

11 posting that claim and the received date to its systems

12 in a manner that, within -- at least that after no more

13 than 15 working days, that date is available to be

14 provided to providers that may ask for it.

15      Q.  If you could look over at Page 3 of Exhibit

16 5327, says at the top, "Claims Data and PDR Data

17 Extracts - Due at DMHC on May 11, 2007," toward the top

18 of the page.  What is this about?

19      MR. GEE:  Objection.  This is irrelevant, I mean,

20 what matters now is what CDI does.

21      THE COURT:  What's the relevancy?  It seems to me

22 now we've really strayed away from what the intent of

23 the company was to comply.

24      MR. GEE:  I mean, if we're talking about state of

25 mind of the company --
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 1      THE COURT:  Right.  I don't see how this relates.

 2      MR. KENT:  I just have a couple questions about

 3 the type of data which DMHC requests to test the claims

 4 acknowledgment requirement, which is entirely

 5 consistent with our position in -- our position on

 6 how to interpret this statute.

 7      MR. GEE:  There's no exception for just a couple

 8 of irrelevant questions.

 9      THE COURT:  I agree.

10          You know what?  I'm going to sustain this.

11 Maybe we'll come back to it at some time.  But I really

12 think how they do it is irrelevant at this point.  It

13 doesn't relate to her state of mind.

14      MR. KENT:  Okay.  Thank, your Honor.  We'll push

15 on.

16          This is not a new document.  This was

17 previously marked as 5263.

18      THE COURT:  Okay.

19      MR. KENT:  Ms. Monk, have you seen this before?

20      A.  Yes.

21      Q.  What's going on in these e-mails?

22      A.  This is a series of e-mails exchanged between

23 Shuntel Jackson, who is a member of my regulatory

24 affairs team, Susan Miller of the Department of

25 Management Healthcare, and lastly Phyllis Kerk, who is
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 1 a member of -- I think the department she's in is

 2 called "provider operations" or perhaps "provider

 3 audits" -- confirming that proactive correspondence to

 4 acknowledge claims was not required by the Department

 5 of Managed Healthcare.

 6          Ms. Kerk's response back to Shuntel as she's

 7 communicating this confirmation is -- she's good to

 8 have it in writing since it's "been our

 9 understanding" that's that way since the beginning and

10 the way that ICE trained on it.

11      Q.  What's ICE?

12      A.  ICE, I-C-E, stands for "Industry Collaborative

13 Effort," which was an industry group composed of

14 Knox-Keene health plans, capitated delegated providers,

15 members of the Department of Managed Healthcare and the

16 centers for Medicaid and Medicare services at the

17 federal level that was formulated years ago for the

18 purpose of developing aligned interpretations of

19 federal and state regulations so that they could be

20 consistently applied to delegated providers by health

21 plans.

22      Q.  When Ms. Kerk is referring to the way ICE

23 trained on it, what kind of training does ICE provide?

24      A.  They provide training on the interpretation of

25 laws and regulations, particularly as they will apply
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 1 to the ways that plans audit providers.  So they

 2 provide training both to plans and providers relative

 3 to legislative and regulatory requirements.

 4      Q.  What type of training -- what's the nature of

 5 the training that ICE provides with respect to claims

 6 acknowledgements?

 7      A.  What the audit requirements would be from

 8 plans of providers, of capitated delegated providers.

 9      Q.  What would those requirements be?

10      A.  In this case, it's -- this exchange is

11 confirming that the DMHC's requirement relative to

12 acknowledgements is that the payor, i.e., the plan or

13 the delegated provider, needs to be able to recognize

14 that they've received a claim within the time frame

15 should a provider call to confirm the plan's receipt of

16 a claim.  So it's essentially to be acknowledgment

17 ready.

18      Q.  Be prepared to provide the information about

19 when a claim was received?

20      A.  Correct.

21      Q.  There's also reference by Ms. Kerk to, "How we

22 audit the delegated providers."  What does she mean

23 there?

24      MR. GEE:  Objection, same objection.

25      THE COURT:  I don't know how she can say what this
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 1 person meant.  It has to be what she understood her to

 2 mean.

 3      MR. KENT:  That's fine.  Well, let me --

 4      Q.  What is your understanding -- let me ask you,

 5 as part of PacifiCare's operations, does it from time

 6 to time audit delegated providers with respect to

 7 claims acknowledgment?

 8      MR. GEE:  Same relevance objection.  This is all

 9 HMO.

10      MR. KENT:  It's all one and the same.

11      THE COURT:  I'll allow it as part of the company's

12 state of mind.  I'm not sure I understood the question.

13      MR. KENT:  Let me rephrase it.

14      THE COURT:  Okay.

15      MR. KENT:  Q.  Does PacifiCare, from time to time,

16 conduct audits of delegated providers with whom it has

17 a contractual relationship?

18      THE COURT:  What's a delegated provider?

19      MR. KENT:  That's a good question.

20      Q.  What is a delegated provider, Ms. Monk?

21      A.  It's a provider contracted to the plan to whom

22 the plan has delegated certain operational

23 responsibility, such as the payment of claims.

24      THE COURT:  So that's something that only HMOs do.

25      MR. KENT:  Yes.
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 1      THE COURT:  All right.  Let's wrap this up.  But

 2 go ahead.

 3      MR. KENT:  Q.  Does PacifiCare have a process for

 4 auditing delegated providers?

 5      A.  Yes.  We're required by both the DMHC and CMS

 6 to audit our providers on delegated functions.

 7      Q.  CMS being federal?

 8      A.  Correct.

 9      Q.  Does that audit process include testing for

10 claims acknowledgment?

11      A.  Yes.

12      Q.  Could you explain, just generally, what does

13 that test involve?

14      A.  Assuring that providers have a system for

15 capturing received date and entering it into their

16 systems within the required time frame so that it's

17 available to providers.

18      Q.  If they call or e-mail or otherwise inquire

19 about that date?

20      A.  Correct.

21      Q.  Let me ask you, yesterday -- I believe it was

22 yesterday -- we talked about AB 634.  Let me start

23 over.  I got the wrong house.

24          Yesterday, we spoke about SB 634 in the

25 context of EOPs and the requirement of giving notice to
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 1 providers of the CDI complaint procedure.  Let me ask

 2 you, did SB 634 also include what became the CDI claims

 3 acknowledgment statute 10133.66(c)?

 4      A.  Yes, it did.

 5      Q.  In terms of timing, when did SB 634 become law

 6 relative to when the DMHC claims acknowledgment

 7 regulation was finalized?

 8      A.  A couple of years later.  It became effective

 9 January 1st of 2006.

10      THE COURT:  Is this a new one?

11      MR. KENT:  It's a copy of 634.  So if you would

12 just take notice of it.

13      THE COURT:  All right.  I will take notice.

14      MR. KENT:  Q.  To your understanding, Ms. Monk,

15 was the claims -- was -- let me start again.

16          To your understanding, was SB 634 intended by

17 the California legislature to be modeled after the

18 then-existing analogous DMHC statutes and regulations?

19      MR. GEE:  Objection, no foundation.

20      THE COURT:  I'm going to sustain the objection.

21      MR. KENT:  I'm going to lay a foundation.

22      THE COURT:  All right.  But you're asking her

23 again for something beyond her opinion.  I'm not sure

24 that she can give that without at least something more.

25      MR. KENT:  I'll rephrase, your Honor.
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 1      THE COURT:  All right.

 2      MR. KENT:  Q.  To your understanding, Ms. Monk,

 3 was SB 634 intended to be modeled after the

 4 then-existing analogous DMHC statutes and regulations?

 5      MR. GEE:  Same objection.

 6      THE COURT:  I'll allow it.

 7      THE WITNESS:  That is my understanding.

 8      MR. KENT:  Q.  Can you point to something in the

 9 statute itself or the legislation itself, SB 634, upon

10 which you base your opinion?

11      A.  Yes.  In the document that we're looking at,

12 at the bottom of the page where it starts, "The People

13 of the State of California do enact as follows,"

14 the legislature's findings and declarations include

15 language which specifically compares health maintenance

16 organizations and preferred provider organizations

17 regulated by the DMHC and by the CDI respectively.

18          And the findings include the observation that

19 preferred provider organizations and other entities

20 regulated by the CDI do not -- are not subject to the

21 same kind of regulations and that they don't have

22 similar protections to those available under Knox-Keene

23 Act or the Health and Safety Code.

24      Q.  So in essence, 634 was adding those

25 protections?
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 1      MR. GEE:  Document speaks for itself.

 2      THE COURT:  I'll allow it.

 3      THE WITNESS:  Yes.

 4      MR. KENT:  Q.  What did your company conclude back

 5 in 2005-2006 with respect to whether it needed to

 6 change any procedures to comply with SB 634's claim

 7 acknowledgement requirement?

 8      A.  We concluded that we did not have to change

 9 our existing practices.

10      Q.  So do you believe the company reached the

11 right result?

12      A.  I do.

13      Q.  Looking back at that process, do you think the

14 company correctly went about reaching what you believed

15 to be the correct conclusion?

16      A.  No.

17      Q.  What happened?

18      A.  The conclusion reached by the regulatory team

19 members that were working on the implementation of

20 SB 634 and the business owners responsible for the

21 specific claims processes under review, they engaged in

22 a series of communications that, frankly, were

23 miscommunications that were confusing the company's

24 acknowledgment of paper claims submitted by members

25 to -- of PLHIC's PPO products where we were issuing
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 1 acknowledgment letters.  Those team members confused

 2 those letters and drew the wrong conclusion that those

 3 letters were also being sent to providers at the time

 4 and that, therefore, no further actions or changes were

 5 needed by the company.

 6      Q.  Have you seen indications that that same

 7 confusion that you've just talked about continued on

 8 within the company?

 9      A.  Yes.

10      Q.  Can you point to some points at which that

11 confusion manifested itself?

12      A.  Well, two of the items that have been under

13 discussion in this proceeding, first, the referral

14 exchange between the company and the CDI during the

15 2007 market conduct exam where claim acknowledgment

16 letters were discussed as well as the December 7th

17 letter.

18      Q.  After the company received CDI's OSC in early

19 2008, did you participate in internal meetings to

20 discuss the alleged claims acknowledgment violations

21 CDI was making?

22      A.  Yes.

23      Q.  Do you recall someone in that process

24 questioning whether the company actually was required

25 to send hard copy acknowledgment letters to healthcare
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 1 providers?

 2      A.  Yes.

 3      Q.  Who first made that observation?

 4      A.  That observation was made by Jane Knous.

 5      Q.  Could you recount for us the substance of

 6 those discussions?

 7      A.  At the time, we were reviewing the alleged

 8 violations around the provider paper claim

 9 acknowledgements.  And Jane -- who had been put into

10 the position within the last six months or so of

11 transactions oversight on behalf of the company -- was

12 concerned about, you know, if we have this requirement

13 on the PPO side, do we have similar requirement on the

14 HMO side?

15          So she investigated that and, in the course of

16 that investigation, actually got the language of the

17 two requirements out and compared them side by side --

18 and I think she's the first person that thought to do

19 that in these discussions -- and at that point, raised

20 the question and said, you know, "The words are the

21 same.  We're not doing this on the HMO side and are not

22 expected to.  Why are we expected to do it on the PPO

23 side?"

24      Q.  Now, let me ask you, Ms. Monk, if the

25 connection between these two claim acknowledgment
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 1 requirements is so clear, why did it take the company

 2 until February 2008 to recognize it?

 3      A.  For a couple of reasons.  One, we were mired

 4 in this confusion between the member claim

 5 acknowledgment letters and provider acknowledgments

 6 where we, again, had this persistent misapprehension

 7 that those member acknowledgment letters were also

 8 going to providers.  And that was a persistent

 9 miscommunication that lasted over a number of months.

10          And I think we also just missed an obvious

11 step along the way, which is exactly what Jane did, was

12 to look at the requirements of the law and compare them

13 and ask those kinds of questions.  We were, in the 2007

14 exam time period, caught up in this discussion around

15 letters and, in our conversations and written

16 communications with the CDI, preoccupied with the

17 Department's request for documentation in the claims

18 file of acknowledgements.  And the staff just persisted

19 in thinking letters must be required.

20          So that's what our discussions were focused

21 around.  And I think we just -- we were just confused

22 for a period of time.  And Jane's observation caused us

23 to take a step back and look at the -- look at the

24 situation more holistically.

25      Q.  Let me ask you a more general question,
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 1 Ms. Monk.  Are you aware of any CDI regulation,

 2 bulletin, or anything in writing that the CDI has made

 3 available to the public which would indicate that a

 4 hardcopy acknowledgment letter must be sent to a

 5 healthcare provider?

 6      A.  No.

 7      Q.  Let me show you a document which was marked

 8 previously as, I believe, Exhibit 645.

 9          Have you seen this before?

10      A.  Yes.

11      Q.  If you could look over -- and for the record,

12 the title on the first page is "CDI Reply to PLHIC

13 Opposition to Request for Evidence Regarding Exhibit

14 5252."

15      THE COURT:  My copy has marginalia and some

16 interlineations.

17      MR. KENT:  Well, that's not good.  I'll tell you

18 what.  At the lunch break, we'll get a clean copy and

19 substitute it.

20      THE COURT:  I don't really need it.

21      MR. GEE:  We have markings, too.

22      MR. STRUMWASSER:  I don't think he wants us to

23 have it.

24      THE COURT:  I think mine might be --

25      MR. GEE:  We have our own copy.
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 1      MR. WOO:  The one we can place up on the screen is

 2 a clean one.

 3      THE COURT:  That's fine, no problem.

 4      MR. KENT:  Q.  Ms. Monk, if we could direct your

 5 attention over to the third page of this document,

 6 which is the first page of text, has "Introduction" at

 7 the top, and specifically Lines 5 through 10.  I'm

 8 looking in particular at the sentence that begins,

 9 "Ultimately (or so it seemed at the time)..."  Have you

10 seen those allegations previously?

11      A.  I have.

12      Q.  What was your reaction when you first saw

13 them?

14      MR. GEE:  Objection.  What's the relevance?

15      THE COURT:  I'll allow it.

16      THE WITNESS:  I was stunned by this statement.

17      MR. KENT:  Q.  Why?

18      A.  Because we provided very clear, explicit

19 information to the Department about this plan's actions

20 with respect to both member and provider claim

21 acknowledgment letters in a face-to-face meeting in

22 March of 2008.

23      Q.  So over two years ago?

24      A.  Yes.

25      Q.  Who was there at that meeting on behalf of
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 1 PLHIC?

 2      A.  I was there --

 3      MR. GEE:  Objection.  I think this is -- withdraw.

 4      THE WITNESS:  I was there.  Sue Berkel was there.

 5 Joy Higa was there.  We had outside counsel present.

 6 There may have been one other person from the plan, but

 7 I don't recall off the top.

 8      MR. KENT:  Q.  Okay.  In terms of these

 9 allegations that have been raised that this information

10 was never provided to CDI before Ms. Berkel was

11 testifying a few weeks ago, what information was

12 provided to CDI at that point?

13      MR. GEE:  Objection.  Misstates the record.

14      THE COURT:  I don't remember what the record said,

15 so -- what is your recollection of the record?

16      MR. GEE:  When you say that, I don't think the

17 record reflects that it was the first time they'd ever

18 heard it.

19      THE COURT:  Okay.

20      MR. KENT:  We'd be happy to brief that.  It's all

21 over the record in this case.

22      THE COURT:  All right.  Let's just move on.

23      MR. KENT:  Q.  Do you have the question in mind?

24      A.  No, I don't.

25          Do you mind reading it?
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 1          (Record read)

 2      THE COURT:  I believe that is what is said.

 3      MR. STRUMWASSER:  Your Honor, the reason we're

 4 sort of fumbling here is that Ms. Monk --

 5      MR. WOO:  It says it right there (indicating).

 6      MR. STRUMWASSER:  No, it does not say it.

 7          What it says there is that, in 2007 -- in

 8 December of 2007, they made these admissions.

 9          Ms. Monk is now saying that, "We got different

10 information in 2008."  And frankly, the thing that's

11 complicating this is that she's about to describe a

12 meeting that was -- at least arguably it was a post

13 filing; we understood the company to take the position

14 it was a settlement meeting.

15          We are not claiming it as settlement

16 privilege.  And we are now happy to take advantage of

17 the waiver.  But the point is we were not citing that

18 information at a time that it was unclear that it was

19 in the clear.

20      MR. KENT:  There is no waiver of anything.  I have

21 a client that has been accused of lying.  And we have a

22 right --

23      THE COURT:  If it was in the context of a

24 settlement discussion that this was disclosed, you are

25 waiving something if you go ahead and testify about it.
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 1      MR. KENT:  We can figure out what that effect is.

 2 But this has been put at issue by CDI making these

 3 allegations in the second supplemental accusation in

 4 this reply belief and now the third supplemental

 5 accusation.

 6      THE COURT:  I'll allow it, but maybe we should

 7 take a break.  Let's take the morning break.

 8          (Recess taken)

 9      THE COURT:  Okay.  Go back on the record.

10      MR. KENT:  Thank, your Honor.

11      Q.  Ms. Monk, when we broke a little earlier this

12 morning, we were talking about this reply brief and a

13 March meeting you attended with some CDI folks.  Let me

14 ask you, in the course of that meeting, did the issue

15 of member acknowledgements versus healthcare provider

16 acknowledgements come up?

17      A.  Yes.

18      Q.  What was discussed?

19      A.  We made a written and oral presentation to the

20 Department that specifically differentiated our actions

21 and performance with respect to member acknowledgment

22 letters versus provider acknowledgment letters.

23      Q.  When you say "provider acknowledgment

24 letters," were provider acknowledgment letters being

25 sent by PLHIC in 2008, March 2008?
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 1      A.  We had either -- I don't remember the exact

 2 dates about when the provider letters got turned on,

 3 but they had either just been turned on or were in

 4 preparation.  I don't remember the specific details

 5 about it, but it was made clear when they were going to

 6 be sent.

 7      THE COURT:  So I'm sorry.  I lost the date of this

 8 meeting.

 9      MR. KENT:  March 2008.

10      THE COURT:  Thank you.  You don't have a date?

11 It's all right if you don't.  I just --

12      MR. KENT:  We'll get it for you, your Honor.

13      Q.  Was there discussion about whether PLHIC had

14 sent hardcopy acknowledgment letters to healthcare

15 providers in the past, prior to that meeting?

16      A.  Yes.

17      Q.  What was discussed?

18      A.  That they had not been sent in the past.

19      Q.  Was there discussion in the March 2008 meeting

20 about whether or not Ms. Berkel's December 7, 2007

21 letters were in error regarding claims

22 acknowledgements?

23      A.  Yes.

24      Q.  What was said about that?

25      A.  That the plan, in the letter signed by
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 1 Ms. Berkel, that we had made a mistake in the way that

 2 we characterized our performance.

 3      Q.  Was there discussion at the March 2008 meeting

 4 about whether or not PLHIC had complied with the CDI

 5 claims acknowledgment statute?

 6      A.  Yes.

 7      Q.  What was said about that?

 8      A.  That our -- that the availability of the

 9 provider -- of the receipt date of provider claims

10 through our 800 number constituted compliance with the

11 CDI's requirement to acknowledge claims.

12      Q.  When you say "the 800 number," the toll-free

13 customer service number?

14      A.  Correct.

15      Q.  The one that Marty Singh is responsible for?

16      A.  Right.

17      Q.  Was there discussion in the March 2008 meeting

18 about the actual or the complete dates during which

19 member acknowledgment letters had not been sent out on

20 behalf of PLHIC?

21      A.  Yes.

22      Q.  What was said around that issue?

23      A.  The information provided showed exactly when

24 the member letters had been turned off and exactly when

25 they had been restarted.
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 1      Q.  So in essence, the statement that was made in

 2 Ms. Berkel's December 7th, 2007 letter was updated?

 3      A.  Yes.

 4      Q.  One last question, Ms. Monk.  Who was at that

 5 March 2008 meeting from the CDI?

 6      A.  Jerry Whitfield, Andrea Rosen, and Craig

 7 Dixon.

 8      Q.  And I know I'm breaking one of the Court's

 9 rules about asking extra questions, but we know who

10 Mr. Dixon is.  We know who Ms. Rosen is.  Who is

11 Mr. Whitfield?

12      THE COURT:  I'll take official notice.

13      THE WITNESS:  He's a member of -- works for the

14 Department in the office of legal services.

15      MR. KENT:  Thank you, Ms. Monk.  I don't have

16 anything further right now.

17      THE COURT:  All right.  Cross-examination?  Are

18 you ready?

19      MR. GEE:  We're ready.  Give me just a second to

20 get some documents in order.

21               CROSS-EXAMINATION BY MR. GEE

22      MR. GEE:  Q.  Good morning, Ms. Monk.  Do you have

23 Exhibit 625 in front of you, the November 1, 2005

24 investigatory hearing transcript?

25      THE COURT:  The Garamendi transcript, known as,
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 1 also known as?

 2      THE WITNESS:  (Nods head affirmatively)

 3      MR. GEE:  Q.  You testified that you and other

 4 PacifiCare-United officers offered testimony about the

 5 acquisition at this hearing; is that right?

 6      A.  That's correct.

 7      Q.  Did you expect that Commissioner Garamendi

 8 would rely upon this testimony of PacifiCare and United

 9 officers in deciding whether to approve the

10 acquisition?

11      A.  In part, yes.

12      Q.  In part, no?

13      A.  My expectation was that the information that

14 would be communicated both by the plan as well as

15 others that testified at the hearing about the proposed

16 merger would be taken into consideration by the

17 Commissioner and the Department, but I knew that there

18 was subsequent information to be provided to the

19 Department that would further inform their decision.

20      Q.  I see.  So you intended the representations

21 and promises made at that hearing to be an inducement

22 to Commissioner Garamendi to approve the merger?

23      MR. KENT:  No foundation.  What promises are we

24 talking about?  Can we talk about specifics?

25      MR. GEE:  The testimony --
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 1      THE COURT:  I'll allow it.

 2      MR. GEE:  Q.  Do you have the question in mind?

 3      A.  Do you mind reading it back?

 4          (Record read)

 5      THE WITNESS:  We intended the representations and

 6 information that we provided to the Commissioner to

 7 inform him so that he could make a decision about the

 8 merger which we were hoping he would approve it.

 9      MR. GEE:  Q.  Let's look at some of those

10 representations and promises.

11          Starting with some opening remarks by James

12 Frey on 7072 --

13      A.  Are you looking at the big version of the

14 document?

15      Q.  I am.  And when I refer to the numbers, I'm

16 going to refer to the last four of the Bates numbers.

17      A.  Got it.

18      Q.  And at this time, Mr. Frey was the president

19 of PacifiCare; is that right?

20      A.  He was the president of the Pacific region for

21 PacifiCare.

22      Q.  Looking at 7072 -- well, starting on 7071,

23 Line 5, you see Mr. Frey is starting his remarks?  Do

24 you see that?

25      A.  I do see that.
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 1      Q.  If you look over to 7072, starting on Line 22,

 2 Mr. Frey is testifying about the importance of local

 3 leadership.  Do you see that?

 4      A.  Yes.

 5      Q.  Turning to the next page, 7073, Lines 13 and

 6 14, he promised that PacifiCare won't lose local

 7 leadership, right?

 8      A.  I see that he said that the benefits of

 9 United -- that, while we bring the benefits that United

10 brings to PacifiCare, we keep many of the benefits that

11 we currently have in place, and we don't lose that to

12 local leadership.

13      Q.  I see.  Thank you for that clarification.

14          Turn, if you would, to 7077.

15          In the bottom, Line 25, we have Bob Sheehy

16 starting his opening remarks.  Do you see that?

17      A.  I do.

18      Q.  Mr. Sheehy was the CEO of UnitedHealthcare, is

19 that right?

20      A.  That's correct.

21      Q.  At the time?  And starting on 7078, Line 24

22 and continuing the next page, Mr. Sheehy is testifying

23 that among PacifiCare's assets were local market

24 expertise and really understanding and operating in the

25 California marketplace in a way that national companies
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 1 can't really understand or deliver on.  Do you see

 2 that?

 3      MR. KENT:  I'm sorry.  What lines?

 4      MR. GEE:  It starts on Line 24 of 7078 and

 5 continues to Line 3 of 7079.

 6      THE COURT:  You're talking Bates numbers, right?

 7      MR. GEE:  Yes.

 8      THE WITNESS:  I see those lines.

 9      MR. GEE:  Q.  Then turning to 7095, starting on

10 Line 20, we have Commissioner -- I'm sorry.  Let me

11 know when you're there.

12      A.  I see it.

13      Q.  We have Commissioner Garamendi saying to

14 Mr. Frey, I believe, "You have said in your opening

15 statements that your operations would essentially stay

16 the same" -- "essentially stay in California."  Do you

17 see that?

18      A.  I do.

19      Q.  On the top of the next page, the Commissioner

20 asks, "What assurances will you provide to the people

21 of California and this Department that that is in fact

22 going to happen?"  Do you see that?

23      A.  I do.

24      Q.  Then Mr. Frey assures the Commissioner that

25 PacifiCare and United both believe that, "Local
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 1 accountability is critical," and that they, "...believe

 2 the vast majority of our employees in California will

 3 remain with the company."  Do you see that?

 4      A.  I do.

 5      Q.  Then Mr. Frey says a few lines down, Line 21

 6 and 23, that there will be about 200 positions

 7 eliminated following the acquisition.  Do you see that?

 8      A.  I do.

 9      Q.  And then the top of Page 7097, Mr. Frey

10 testifies that they expect the overall employee

11 population for PacifiCare in California to remain

12 relatively constant where it is at today.  And he says,

13 "The goal is to grow the company, in fact."  Do you see

14 that?

15      A.  I do.

16      Q.  Then Lines 6 and 7, Mr. Frey further promises

17 that, "We are committing to maintaining in California,"

18 and a few lines down, Line 13, he says, "So as we have

19 said, much of what we do today and who does it for

20 PacifiCare will remain in the new organization in

21 California."  Do you see that?

22      A.  Mm-hmm.

23      THE COURT:  Is that a "yes"?

24      THE WITNESS:  Yes, I'm sorry.

25      MR. GEE:  Q.  And then on Line 19 of that page,
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 1 Mr. Sheehy adds, "It makes sense to keep strong

 2 operations in California."  And he told the

 3 Commissioner that, "California is a unique market in

 4 the country.  And you can't manage and I don't believe

 5 you can manage California business outside the state."

 6 Do you see that?

 7      A.  Yes.

 8      Q.  Now, you testified that the number of

 9 PacifiCare position eliminations following the

10 acquisition was significantly more than the 200 that

11 Mr. Frey represented here; is that right?

12      MR. KENT:  Misstates the prior testimony.

13      THE COURT:  All right.  Say it again.

14      MR. STRUMWASSER:  Q.  You testified that the

15 number of PacifiCare position eliminations following

16 the acquisition was significantly more than the 200

17 that Mr. Frey represented there would be?

18      THE COURT:  I'll allow it.

19      MR. KENT:  Pardon me?

20      THE COURT:  I'll allow it.  It was double.  So

21 I'll allow it.

22      THE WITNESS:  I don't think I used the word

23 "significantly."  But I do remember testifying that it

24 was several hundred more than had been originally

25 anticipated.
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 1      MR. GEE:  Q.  In fact, you testified that there

 2 were roughly 600 PacifiCare employees in California who

 3 were laid off in 2006.  Do you remember that testimony?

 4      A.  I do remember that testimony.  So that was the

 5 original 200 that had been estimated and then

 6 approximately an additional 400.

 7      Q.  And these position eliminations, they were

 8 announced in March 2006; is that right?

 9      A.  They were announced to our employees at the

10 very end of March, in 2006.

11      Q.  And as part of that an announcement at the end

12 of March 2006, United also announced that it was

13 closing PacifiCare's transaction and customer service

14 operations in Cypress; is that right?

15      A.  I don't know if the word "closing" those

16 operations were used.  I don't recall if that was.  I

17 do know that the information was provided that we were

18 moving the majority of customer service and claims

19 operations to other PacifiCare operational centers.

20      Q.  Let me show you a document that's been

21 marked -- previously marked as -- a document in

22 evidence, 283.

23          Ms. Monk, take as much time as you need.  I'm

24 only going to be asking you a question about 3656 at

25 this time.
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 1      A.  Which page did you say you were going to want

 2 to ask a question about?

 3      Q.  3656.

 4      A.  I'm ready.

 5      Q.  Looking at the second paragraph, starting, "As

 6 part of these integration measures," do you see that

 7 sentence?

 8      A.  I do.

 9      Q.  Then the second sentence after that, "These

10 changes will result in the closure of transaction and

11 customer care operations in Cypress," does that refresh

12 your recollection about whether those operations closed

13 in Cypress?

14      A.  I see that that says that here.

15      Q.  It doesn't refresh your memory that those

16 operations were closed?

17      A.  I guess the -- what I'm hesitating over is

18 that "closure" implies that there was no one that was

19 touching those in any way whatsoever.  And I'm not sure

20 that's true.

21      Q.  You don't know that it isn't true, right?  You

22 have no reason to believe that operations and

23 transactions in Cypress weren't closed?

24      A.  As I said before, I believe that the majority

25 of those operations were moved, as described, to San
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 1 Antonio and to Phoenix.

 2          Whether or not there were leadership positions

 3 maintained in Cypress that were providing oversight to

 4 those functions, I don't know that that was true.  In

 5 fact, I believe that the opposite is true.  I think

 6 that there were leaders that were monitoring those

 7 activities.

 8      Q.  What do you base that belief on?

 9      A.  My recollection.

10      Q.  Do you know who those leaders were?

11      A.  I can think of a number of folks that looked

12 at those kinds of issues.  Like, Mike Nakashoji is

13 someone that we talked about before.  He remained in

14 Cypress.  So people like that is what I'm talking

15 about.

16      Q.  What is Mr. Nakashoji's position?

17      A.  I don't know what his current position is.  I

18 don't know what his title is.  At the time -- at this

19 time (indicating), he was a member of the legacy

20 PacifiCare operations team.

21      Q.  Did you believe him to be in a leadership

22 position?

23      A.  Yes.

24      Q.  What about Ms. Vonderhaar?  Did she stay in

25 Cypress?
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 1      A.  I believe Ellen was in San Antonio at the

 2 time, already, prior to the acquisition.

 3      Q.  And Mr. Singh, also in San Antonio?

 4      A.  He was also in San Antonio prior to the

 5 acquisition.

 6      Q.  As part of this March 30th, 2006 announcement,

 7 PacifiCare employees in quality, training, mailroom,

 8 and other support functions in Cypress were also

 9 eliminated; is that right?

10      A.  According to this, that's what this says.

11      Q.  Is that your memory as well?

12      A.  I don't remember specifically the actions

13 related to those functions.

14      Q.  Then you testified yesterday or the day before

15 that, in late March 2006, I believe you said it was

16 before this announcement, PacifiCare and United

17 informed the DMHC that PacifiCare was going to be

18 laying off more California employees than had been

19 previously represented at the pre-acquisition hearings.

20 Do you remember that?

21      A.  I remember talking about the meeting with the

22 DMHC yesterday, yes.

23      Q.  And that meeting, you informed the DMHC that

24 PacifiCare was going to be laying off more California

25 employees than you previously represented at
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 1 pre-acquisition hearings, right?

 2      A.  We informed them about the issues we were

 3 experiencing in terms of stability of service levels

 4 with respect to customer service and claims and that we

 5 were planning to move those functions related to

 6 PacifiCare of California to other PacifiCare sites in

 7 San Antonio and Phoenix and that that would result in

 8 the elimination of positions in California, more than

 9 had been previously discussed or anticipated.

10      Q.  Did you tell them how many more?

11      A.  Yes.

12      Q.  What did you tell them about how many more?

13      A.  That it would be several hundred more.

14      Q.  You also told the DMHC -- you told the DMHC

15 about your plans to move the operations out of state?

16      A.  Yes, we did.

17      Q.  But you said that you didn't tell CDI about

18 PacifiCare's and United's plans to lay off more

19 California employees than expected because you didn't

20 believe that it would have, quote, "any transparent

21 impact on PLHIC," unquote.  Do you remember that

22 testimony?

23      A.  I do.

24      Q.  Is it your testimony that no PacifiCare

25 employees working on PLHIC business were laid off in
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 1 connection with the March 2006 announcement?

 2      A.  No.

 3      Q.  Is it your testimony that the mailroom staff

 4 that were laid off did not perform functions for PLHIC?

 5      A.  I don't think I said that.

 6      Q.  That's not your testimony?

 7      A.  No.

 8      Q.  Sitting here today, do you believe that

 9 PacifiCare's and United's anticipation that these

10 changes announced in March 2006 -- that these changes

11 would have no transparent impact on PLHIC, do you

12 believe that anticipation was mistaken?

13      A.  I don't believe it was mistaken with respect

14 to the -- to the number of claims employees that were

15 transitioned.  I -- I know that we have talked about

16 the mailroom functions and the transition of those

17 functions and that there has been some attribution of

18 misdirected mail and things like that to that

19 transition.

20          So if -- no, we did not anticipate that that

21 would happen at that time.

22      Q.  So in that regard, that anticipation that

23 there be no transparent impact on PLHIC, that was

24 mistaken?

25      A.  When I said that there would be no transparent
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 1 impact on PLHIC, what I meant was that we did not

 2 anticipate that our customers or providers would notice

 3 any change to PLHIC's operations.  So that's what I

 4 meant.

 5          At this time, I still think that that's

 6 essentially true.  There were a small number of

 7 providers that may have been impacted by the claims

 8 issues related to the mailroom.  But in terms of the

 9 claims employees that moved to San Antonio, I don't

10 believe that did create any effect whatsoever that was

11 transparent our members or to our providers.

12      Q.  Is it your testimony that there was more

13 impact in those areas on HMO business than on PPO?

14      A.  I don't think that there was an impact to

15 providers or members relative to the move of claims and

16 customer service to San Antonio or Phoenix at all.  I

17 think that those operations continued to function well

18 after the move.

19      Q.  So no transparent impact for either HMO

20 business or PPO business?

21      A.  As far as I can recall, the only real impact

22 that we had by moving HMO claims was related to POS

23 claims.  We did have one process that -- that clearly

24 fell through cracks relative to that transition.  And

25 POS claims were affected, which is part of the HMO
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 1 product.  So I just want to be clear.

 2      Q.  Was that a significant impact?

 3      A.  It was significant to us.  It wasn't a lot of

 4 claims, and it wasn't a lot of members.  But it was

 5 significant to us because we don't want to have any of

 6 those kinds of impacts on our members.

 7      Q.  Were the PPO claims problems significant?

 8      A.  I'm not sure what PPO claims problems you're

 9 referring to.

10      Q.  The PPO problems associated with the

11 transition after you moved claims, customer service,

12 and other operations outside of California and into San

13 Antonio and other out-of-California states?

14      A.  I don't think that there was any impact to PPO

15 claims processing, any negative impact to PPO claims

16 processing related to the move of PPO claims to San

17 Antonio.  That moved from folks who were doing similar

18 work to people who were trained and doing similar work

19 in San Antonio.

20      Q.  What about the move of PPO claims from Cypress

21 to Med Plans?

22      A.  I don't know about that in detail.  What I

23 know about that I heard Ms. Vonderhaar testify about.

24 So I would merely be recapitulating her testimony.

25      Q.  You were not aware that PacifiCare -- PLHIC
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 1 experienced significant claims performance issues with

 2 Med Plans?

 3      A.  That's not my understanding based on what I

 4 heard Ms. Vonderhaar testify about.

 5      Q.  And you also testified that you didn't inform

 6 CDI of these changes associated with the March 2006

 7 announcement because Ms. Hoge told you that CDI doesn't

 8 generally approve or inquire about these kinds of

 9 changes.  Do you remember that testimony?

10      A.  I do.

11      Q.  Now, during the course of your conversations

12 with Ms. Hoge, did you ever reveal to her that the

13 company was contemplating several hundred more layoffs

14 than had been disclosed at the November of 2005

15 hearing?

16      A.  At the time that Ms. Hoge and I had that

17 conversation, it was in that same time frame.  So at

18 that time, the company -- the company's anticipation

19 was that a couple hundred employee positions would be

20 eliminated.

21      Q.  Was it before or after -- the time you had the

22 conversation with Ms. Hoge, was it before or after the

23 November 1, 2005 hearing?

24      A.  It was after.

25      Q.  So back to the previous question, did you ever
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 1 tell Ms. Hoge that the company was contemplating

 2 several hundred more layoffs than had been disclosed?

 3      A.  You mean in March of 2006?

 4      Q.  Yes.

 5      A.  No.

 6      Q.  Was it your belief in March 2006 that neither

 7 CDI nor Commissioner Garamendi was interested in

 8 knowing about your plans to lay off about 600

 9 California employees and to move PacifiCare operations

10 out of state?

11      A.  That was my belief.  They -- again, we'd had

12 conversations -- I'd had conversations with Nettie

13 prior to the merger approval specifically around the

14 concept of maintenance of operations in California

15 because it was raised as a matter of the DMHC

16 undertakings, where she indicated that the Department

17 wasn't going to include similar undertaking and that it

18 wasn't their practice or interest to micro-manage plan

19 operations in that fashion.  So I did believe.

20          In addition, the majority of those positions,

21 in fact, virtually all of them except for a small

22 handful, were related to the PacifiCare of California

23 operations which I certainly didn't expect the CDI to

24 have an interest in.

25      Q.  Now, so your belief was, in March of 2006,



9013

 1 that CDI wasn't interested in knowing about your plans

 2 to lay off more employees and to move operations out of

 3 state.  What about Commissioner Garamendi?  Did you

 4 believe he was interested in that information?

 5      A.  No.

 6      Q.  Now, Commissioner Garamendi asked specific

 7 questions at the November 1, 2005 hearing about

 8 United's intentions to keep PacifiCare operations in

 9 California.  Do you remember that?

10      A.  I do.

11      Q.  Is it your testimony that Ms. Hoge told you

12 after that hearing that Commissioner Garamendi actually

13 isn't interested in whether PacifiCare's operations

14 stay in California, "So don't tell us any more about

15 that"?

16      A.  I don't think I said that.

17          One point I would also like to make is, at the

18 hearing, when the Commissioner was talking about

19 maintaining operations in California, I actually think

20 it's reflected in this testimony if we go back -- do

21 you remember the line where he talks about the --

22 maintaining the operations?

23      Q.  What I have is 7095; Lines 20 to 25.

24      A.  He says here, "You have said in your opening

25 statement that your operations would essentially stay
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 1 in California.  Apparently the medical community

 2 operations would stay in California.  Aside from

 3 opening statements, what assurances are you willing to

 4 provide the people of California, to this Department,

 5 that that is in fact going to happen?"

 6          I believe, and I believed at the time, that

 7 the Commissioner was very focused on the PacifiCare of

 8 California capitated delegated providers and the

 9 maintenance of our operations around clinical decision

10 making and oversight and interaction with the capitated

11 delegated network.  That's what I think he was

12 referring to.  And we have maintained those in

13 California.

14      Q.  What do you see in his question that leads you

15 to believe that?

16      A.  It's the comment that says, "Apparently the

17 medical community operations would stay in California."

18          The Commissioner actually spent a lot of time

19 in the hearing talking about the HMO product and the

20 PacifiCare of California operations.  So that's what

21 leads me to believe that.

22      Q.  In Mr. Frey's response and Mr. Sheehy's

23 response, do you believe those were focused only on

24 PacifiCare of California?

25      A.  No.  I think that they were focused on
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 1 PacifiCare overall.

 2      Q.  So the 200 individuals that Mr. Frey

 3 represents would be laid off -- they expected to be

 4 laid off after the acquisition, those included PLHIC

 5 employees as well, right?

 6      A.  The 200 employees that they were talking about

 7 were those employees that managed public company

 8 functions on behalf of PacifiCare Health Systems.  So

 9 those would have been corporate employees of the

10 holding company that were not really focused on any of

11 the licensees' activities or operations.

12      Q.  And the people and the PacifiCare employees in

13 California who were laid off in connection with the

14 March 2006 announcement, those were operations people,

15 right?

16      A.  Those were operational employees; that's

17 correct.

18      Q.  Was it your belief in 2006 that CDI wasn't

19 interested in being told that the representations that

20 Mr. Frey and Mr. Sheehy had made about PacifiCare's

21 operations staying in California and about the number

22 of layoffs post-acquisition -- is it your belief that

23 CDI wasn't interested in knowing that those

24 representations were going to turn out to be different?

25      MR. KENT:  That misstates the prior testimony, and
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 1 no foundation that they were incorrect.

 2      THE COURT:  I'll allow it in the cross-examination

 3 questions.

 4          Go ahead.

 5          (Record read)

 6      THE WITNESS:  It was my belief in March of 2006

 7 that the CDI was not expecting to be or particularly

 8 interested in that discussion based on my prior

 9 discussions with Ms. Hoge and also the fact that the

10 vast majority of the layoffs that were occurring were

11 not related to the PLHIC licensee.

12      MR. GEE:  Q.  Let's go back to 283.  Same page,

13 3656.  We have the closure of the transaction

14 operations in Cypress.  That included PLHIC employees,

15 right?

16      A.  I remember Ellen testifying that it was -- I

17 think she said 20, maybe 22 employees that were also

18 processing PPO claims.

19      Q.  And the customer care operations closing, that

20 resulted in eliminations of employees performing PLHIC

21 functions?

22      A.  I don't know that for sure.  My understanding

23 was that customer service for PLHIC was already being

24 performed out of San Antonio.

25      Q.  The third paragraph, "Employees such as those
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 1 in quality, training, mailroom, and support functions

 2 whose jobs support transaction and customer care

 3 functions" -- employees in quality, training, mailroom,

 4 and support functions, those included employees

 5 performing PLHIC functions?

 6      A.  Given the small number of PLHIC employees

 7 impacted by the changes, the support function positions

 8 would have been very, very small, if related at all, to

 9 PLHIC operations.

10      Q.  What about the mailroom functions?

11      A.  You know, I'm not really sure.  I heard

12 Ms. Berkel testify that we did move the mailroom.  I do

13 think that PLHIC claims transitioned during that.  But

14 I also heard her say that we had a mailroom in Cypress

15 that continued to receive and process mail.  So I have

16 to say, I don't know the details about what the

17 mailroom impact was on PLHIC.

18      Q.  Going back to the November 2005 hearing,

19 Mr. Frey's assurances that the vast majority of

20 PacifiCare employees in California will remain with the

21 company --

22      MR. KENT:  What page are we on?

23      MR. GEE:  I had that before, but -- 7096, Lines 7

24 to 12.

25      Q.  Do you see that?
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 1      A.  I see it.

 2      Q.  That assurance turned out to be wrong, right?

 3      A.  I don't really agree with that.

 4          James said at the time that the vast majority

 5 of employees will remain with the company.  I believe

 6 what he was referring to was that, you know, we

 7 anticipated this elimination of 200 positions, so we

 8 did eliminate more than 200 positions.  We actually

 9 eliminated about 600 positions.  That's still -- the

10 vast majority of positions, I mean, out of 5600

11 positions, the vast majority still remained.

12          I know that we had more turnover in employees

13 than James was probably anticipating.  But I believe

14 that his remark was referring to maintaining positions

15 in California.  And then he made more specific comments

16 about leadership.

17      Q.  Mr. Frey says he believes, "the vast majority

18 of our employees in California will remain with the

19 company," not that -- and that, in your mind, does that

20 mean he is only referring to involuntary layoffs?

21      A.  I believe that's what he was referring to.

22      Q.  Then he says, Mr. Frey says, "The overall

23 employee population for PacifiCare in California would

24 remain relatively constant," right?

25      A.  Yes.
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 1      Q.  Do you believe that assurance was correct?

 2      A.  Yes, I do.

 3      Q.  He said that PacifiCare employees -- the

 4 PacifiCare employee base in California, they would try

 5 and grow that employee base.  Do you remember that?

 6      A.  I do remember that.

 7      Q.  That didn't happen?  Right?

 8      A.  So as we've talked about, we did eliminate

 9 about 600 positions, the 200 that were originally

10 anticipated and the 400 additional operations positions

11 that we've talked about.  However, since that time,

12 we've replaced all of those positions with other types

13 of employees in California.  So the number of employees

14 that we have in California between the combined

15 organizations is about the same as it was at the time

16 of the acquisition.

17          So, but for the one unexpected layoff, our --

18 we've grown since 2007.  But you're right.  The

19 employee population is roughly the same today as it was

20 at the time of the acquisition.

21      Q.  Going back to his representation about the

22 employee population remaining relatively constant, you

23 said today, currently, it's about the same as what it

24 was pre-acquisition, right?

25      A.  At the time of the acquisition is I think what



9020

 1 I said.

 2      Q.  Okay.  At the time of the acquisition.  But in

 3 the intervening years, from '05 to today, is it your

 4 testimony that the employee population in California

 5 remained relatively constant?

 6      A.  Well, as we've talked about, we had 600 FTE

 7 positions eliminated in 2006.  We've replaced those

 8 since that time.  So over the period of time, we went

 9 from about the same to about the same.  So I do think

10 it's correct.

11      MR. GEE:  Let me show you a document in evidence,

12 455 in evidence or, as Mr. Kent would like, 117.

13      MR. KENT:  In a prior life, it was 117.

14      THE WITNESS:  I've read the top portion of this.

15 Are you going to ask me questions about the charts

16 also?

17      MR. GEE:  Q.  No, good enough.  Just the e-mail.

18 Do you recognize this document?

19      A.  I do recognize it.  I've seen it in the course

20 of preparing for this.

21      Q.  Just a clarification.  When I ask if you've

22 seen a document, I mean other than in communications

23 with counsel.  Do you understand that?

24      A.  I understand now.

25          I've seen some of the information in the



9021

 1 document in other documents.  That's the only other

 2 observation I'd make.

 3      Q.  So you were aware that, as of April 2007,

 4 approximately 4200 PacifiCare employees representing 40

 5 percent of -- about 40 percent of PacifiCare's

 6 workforce had terminated since the acquisition?

 7      A.  I saw that information in another document, in

 8 about July of 2007.

 9      Q.  And is that consistent with PacifiCare's

10 overall employee population in California remaining

11 relatively constant in your opinion?

12      A.  This analysis is talking about all PHS

13 employees and all of the states where we had employees.

14 So it's not broken out by California.

15          I believe that a disproportionate number of

16 this turnover occurred outside of California simply

17 because we were -- we had an undertaking with the

18 Department of Managed Healthcare to maintain a fairly

19 large number of Department -- large numbers of

20 employees in California.

21          So I can't answer your question based on this

22 analysis because it's not broken out for California

23 employees.

24      Q.  Let's go to 5265, the July 6th, 2007 Berkel

25 input to board presentation.  Do you have that in front
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 1 of you?

 2      A.  Yes, I do.

 3      Q.  Would you look on the second page, 1939,

 4 under, "Going in positions" -- "Going in position

 5 issues."  And we have first-level bullet, and then

 6 under that first second-level bullet, do you see that?

 7 "Only 200 California positions would be eliminated"?

 8 Do you see that?

 9      A.  I do see that.

10      Q.  Then in parentheses, says, "(through April

11 2007, 2,202 people have left, 1,104 involuntarily)"?

12      A.  I see that.

13      Q.  Do you understand that to be the number of

14 California PacifiCare employees who had left through

15 layoffs or involuntary means?

16      A.  I'm not sure if it is or not.

17      Q.  Turn back to 455, the document I just gave

18 you, turn if you would to 0795.

19      A.  I see it.

20      Q.  It appears that this is a break-out by state

21 of turnover that PacifiCare experienced, right?

22      A.  That's what it appears to be.

23      Q.  For California, we see that turnover is 2,202.

24 Do you see that?

25      A.  I can see that.
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 1      Q.  Now, with this data in mind, do you believe

 2 this data is consistent with the overall employee

 3 population for PacifiCare in California remaining

 4 relatively constant?

 5      A.  I think that the overall PacifiCare employee

 6 comment about remaining relatively constant was related

 7 to the number of jobs in California.  And I believe the

 8 number of jobs in California has remained relatively

 9 constant for reasons that I stated before.

10      Q.  So is it your testimony that the employees --

11 that the 2,202 employees that left as of April 2006,

12 those positions were filled?

13      MR. KENT:  Misstates the testimony.  I didn't hear

14 anything about April '06.

15      MR. GEE:  I meant '07.

16      THE COURT:  I'll allow it with that.

17      THE WITNESS:  Can you repeat it?

18          (Record read)

19      THE WITNESS:  My testimony is that we have today

20 about the same number of employees in California that

21 we had at the close of the acquisition across the

22 companies.

23      MR. GEE:  Q.  My question, though, was is it your

24 testimony that the 2,202 employees in California who

25 turned over, according to this document, were those
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 1 positions immediately filled?

 2      A.  I don't know if they were immediately filled.

 3 I believe that the ones that represented vacant

 4 positions as opposed to eliminated positions, I'm sure

 5 they were recruited and filled as soon as possible.

 6          For the positions that were eliminated, those

 7 were replaced between the time they were eliminated and

 8 today because we have about the same number of

 9 employees today in California that we had at the close

10 of the acquisition.

11      Q.  I understand that you have the same number of

12 employees now as at the time of the acquisition, but

13 how about focusing on April 2007.  Comparing the number

14 of California employees you had in April 2007 to the

15 number of employees you had at the time of the

16 acquisition, is it your testimony that the overall

17 employee population for PacifiCare in California

18 remained relatively constant from the time of the

19 acquisition to April 2007?

20      A.  So the data here talks about turnover.  And

21 turnover is employees leaving and positions being

22 filled.  So literally, you had someone there, and now

23 you have a new person there.

24          I don't have -- I don't have any way to answer

25 your question about that moment in time in April of
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 1 2007, about how many of the positions had already been

 2 filled or how many of the positions had been replaced

 3 at that point in time.

 4      Q.  We see from Exhibit 5265, the parenthetical

 5 that we looked at, that 2,202 people had left, and

 6 1,104 of those were involuntary -- sorry.  Let me know

 7 when you're there.

 8          It was just the document we were looking at,

 9 5265, the board presentation.

10      A.  Which page are you looking at?

11      Q.  1939.

12      MR. KENT:  Object to the characterization of this

13 document as being a board presentation.  I think the

14 testimony shows otherwise.

15      THE COURT:  Whatever.  The number of the document.

16      THE WITNESS:  Could you remind me, what your

17 question was?

18      MR. GEE:  Yes.

19          (Record read)

20      MR. GEE:  Q.  Are you with me now?

21      Q.  The 1,104 who were laid off.

22      A.  I see that.

23      Q.  Is it your testimony that they were -- those

24 positions were immediately filled?

25      A.  No, I don't think I said that.  I have no idea
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 1 when these positions were replaced.  My testimony is

 2 that these positions were replaced between the time

 3 they were eliminated and today.

 4      Q.  But the positions were eliminated, right?

 5      A.  Well, this says that there were 1104

 6 involuntary terminations.  That would include position

 7 eliminations in terms of layoffs.  It would also

 8 include involuntary terminations for other reasons that

 9 may have not necessarily resulted in a position

10 elimination.  And this doesn't distinguish between

11 those, so I'm not sure.

12      Q.  Do you mean fired for poor performance?

13      A.  Yes.  Or fired for other reasons.  There are

14 other reasons besides that.

15      Q.  Going back to the November 2005 hearing, do

16 you remember we looked at a passage where Mr. Sheehy

17 had told the Commissioner that they didn't believe that

18 they could manage California business outside the

19 state?

20      A.  I remember that.

21      Q.  Even though Mr. Sheehy told the Commissioner

22 that, isn't that exactly what United attempted to do

23 with PacifiCare operations, try and manage them out of

24 California?

25      A.  Mr. Sheehy's comment here, "California is a
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 1 unique market in the country and you can't manage --

 2 and I don't believe you can manage California business

 3 outside the state."

 4          So he's not really referring to operations.

 5 He's really talking about the business as a whole,

 6 which, I believe he intended to mean from a leadership

 7 and overall sales, marketing, et cetera.  I don't think

 8 he was narrowing in on operations in his -- in fact, we

 9 already had a significant amount of our operations

10 supporting California pre-acquisition located outside

11 of California; in fact, the majority of them were.

12      Q.  So you understood his testimony about

13 managing operations, managing the business, to only

14 refer to the leadership positions?

15      A.  No, I don't think that's what I said.  I did

16 not interpret his statement to be focused on operations

17 and particularly since most of PacifiCare's operations

18 were located outside of California at that point

19 anyway.

20      Q.  At the time of -- before the acquisition,

21 PacifiCare's customer service team, that was managed in

22 Cypress, wasn't it?

23      A.  Some of it was.  PacifiCare of California's

24 customer service team was managed in Cypress.

25      Q.  Claims, managed in Cypress?
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 1      A.  Claims were in Letterkenny, Ireland; San

 2 Antonio; Phoenix; and some in Cypress also.

 3      Q.  Where was the overall management?

 4      A.  Management was disbursed across those

 5 locations.

 6      Q.  There was no one who had responsibility

 7 over all of those operations?

 8      A.  Yeah.  We had a -- we had a -- an executive

 9 vice president of operations who was a corporate

10 officer who was located at the corporate offices in

11 Cypress.

12      Q.  How about group services?  Is that in --

13 managed in Cypress at the time of the acquisition?

14      A.  When you say "group services," can you

15 specify?

16      Q.  Membership accounting.  Does that help?

17      A.  Membership accounting.  There certainly was

18 membership accounting personnel in Cypress.  I don't

19 know if it was solely located in Cypress or not.

20      Q.  Do you know who was in charge of it?

21      A.  Well, it would have rolled up to the same

22 executive vice president that I mentioned before.

23      Q.  And mailroom functions for transactions, that

24 was managed in Cypress at the time of the acquisition?

25      A.  I believe we had more than one mailroom at the
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 1 time of the acquisition.  So there certainly was one in

 2 Cypress that was locally managed, but I don't believe

 3 it was our only mailroom.  But I have to say I'm not

 4 sure.  I wasn't specifically responsible for that.

 5      Q.  And the quality team, there was also a quality

 6 team in Cypress?

 7      A.  Again, I don't think it was the exclusive

 8 quality team.  I believe that there was quality

 9 personnel -- that there were quality personnel located

10 in Cypress.

11      Q.  Was the quality team servicing Cypress

12 operations?

13      A.  I'm -- I'm speculating at this point.  I'm

14 really not sure.

15      Q.  Promises were also made to the Commissioner at

16 the November 2005 hearing that United would bring

17 technological advances to PacifiCare.  Do you remember

18 those promises?

19      A.  I remember those statements.

20      Q.  You testified that there were expectations

21 that legacy PLHIC PPO products would be migrated onto

22 the far superior United platform, and you had those

23 expectations up until the summer of 2006; is that

24 right?

25      A.  That's correct.
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 1      Q.  Just so we're clear, when we're talking about

 2 that migration, we're referring to taking PLHIC PPO

 3 claims that were then being processed on RIMS and

 4 moving them onto United's platform so that those claims

 5 could be processed on United's platform, right?

 6      A.  I would describe it somewhat more holistically

 7 than that and say that our belief at the time and

 8 our -- and the assumption that was worked on by the

 9 integration team in the first part of 2006 was that the

10 PLHIC PPO product overall -- so claims, premium

11 collection, eligibility, membership accounting -- all

12 of the elements of operating the PLHIC PPO product, we

13 assumed that, because it was a PPO product, UNET was a

14 PPO platform, that we would be capable of moving the

15 PLHIC PPO product to the United platforms, including

16 claims, without altering that platform.

17          And that was the assumption that was explored

18 at the beginning of the year.

19      MR. GEE:  Could you repeat those functions --

20 maybe I could just have that part read.

21          (Record read)

22      MR. GEE:  Q.  As of today, are PacifiCare claims

23 being handled on United platform?

24      A.  PLHIC claims?

25      Q.  PLHIC claims.
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 1      A.  No, they are not.

 2      Q.  How about premium accounting?

 3      A.  None of the PLHIC PPO product operational

 4 elements are being managed on the United platform as of

 5 today.

 6      Q.  So let's go back to the transcript, Exhibit

 7 625.  Turn, if you would, to 7075, Lines 7 to 8.

 8      MR. KENT:  I'm sorry.  What page?

 9      MR. GEE:  7075.

10      THE WITNESS:  And which lines?

11      MR. GEE:  Q.  7 and 8.

12      A.  I see that.

13      Q.  Mr. Frey is testifying that PacifiCare's core

14 transaction system is built on an antiquated

15 technological platform.  Do you see that?

16      A.  I do.

17      Q.  Do you understand that antiquated

18 technological platform to be RIMS?

19      A.  No.

20      Q.  What is it?

21      A.  I believe James was referring to the NICE

22 system because of the words that he used, the core

23 transaction system of PacifiCare at the time.  We had

24 multiple transaction systems, but the largest and the

25 one that I think he was referring to as the core was
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 1 the NICE platform.

 2      Q.  So on Lines 13 to 15, when Mr. Frey says, "The

 3 ability to migrate off that system to a more efficient,

 4 better system that United will bring us is a benefit,"

 5 that has nothing to do with moving PLHIC PPO claims

 6 onto United's better and more efficient system?

 7      A.  I don't believe that statement is related to

 8 PLHIC's platform.  Again, I believe we had the general

 9 assumption at the time that the PLHIC PPO product was

10 going to be capable of being administered on the United

11 platform relatively simply.  So he was really talking

12 about the NICE platform handling the capitated

13 business, which was quite different.

14      Q.  Ms. Monk, you were involved in the

15 preparations for this hearing, were you not?

16      A.  The November 1st hearing?

17      Q.  Yes.

18      A.  Yes, I was.

19      Q.  In those preparations for this hearing before

20 the Department of Insurance, did you prepare to brief

21 Commissioner Garamendi on migrating HMO business to

22 United's platforms?

23      A.  We prepared our comments about our products

24 overall.  The Commissioner was very interested in the

25 HMO product.  He actually spent a lot of time talking
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 1 about it himself in the hearing.  So we prepared our

 2 remarks to talk about our -- PacifiCare's products

 3 overall.

 4      Q.  Did you not prepare -- did you not plan to

 5 testify about migrating PLHIC PPO products?

 6      A.  No, not specifically.

 7      Q.  Promises were also made to the Commissioner

 8 about the amount of capital that United would be able

 9 to spend on technology; is that right?

10      A.  I remember us talking about that.  Is there a

11 specific spot we can look at?

12      Q.  Let me give you a cite, 7075, same page, Line

13 21 -- actually, it starts on Line 20.  Do you see that?

14      A.  I do.

15      Q.  And that this is referring to PacifiCare at

16 that time spent about 200 million on maintenance and

17 then, in addition to that, about 50- to 70 million on

18 new system development for new programs.  Do you see

19 that?

20      A.  I do.

21      Q.  Then continuing on 24 to 25, Lines 24 to 25,

22 Mr. Frey says, "While that amount is good, it's not

23 nearly as good as what United is able to spend."  Do

24 you see that?

25      A.  I do.
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 1      Q.  Continue to the next page, top of that page,

 2 Line 1, Mr. Frey says that United spent somewhere

 3 between 300 to 400 million on new technology and new

 4 systems, right?

 5      A.  I see that.

 6      Q.  Then starting on Line 5, Mr. Frey talks about

 7 an electronic ID card that would allow for

 8 instantaneous verification eligibility, right?

 9      A.  I see that.

10      Q.  Then on Line 9, he says that next year,

11 presumably referring to 2006, with United's

12 technological advances, PacifiCare will have automatic

13 updating of a patient's personal health record.  Do you

14 see that?

15      A.  You're talking about Line 9 on 7076?

16      Q.  Yes.

17      A.  So you mentioned the word "PacifiCare."

18 Actually, this says, "Next year, we'll allow access to

19 an automatic updating of that patient's personal health

20 record.  That is technology that California, through

21 PacifiCare, will have years ahead than if we were on

22 our own."  So when he's talking about next year, he's

23 talking about United.

24      Q.  I see.  So this is a technological advance

25 that United will bring to PacifiCare?
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 1      A.  It was a technological advance that United was

 2 working on at the time for United.  And his observation

 3 is that, if PacifiCare started from scratch, it would

 4 take it a lot longer to do that than if acquired by

 5 United.

 6      Q.  I see.  Do PacifiCare members have that

 7 technology today?

 8      A.  It's not fully deployed on United members

 9 today.  PacifiCare does have ID cards that --

10 PacifiCare does have enhanced ID cards that allow for

11 enhanced eligibility verification than what they had

12 prior to the acquisition.

13      Q.  When did they get those?

14      A.  I am not sure.  It was either late 2006 or

15 late 2007.  I believe it was 2007, but I'm not sure.

16      Q.  Then if you turn the next page, 7077, starting

17 on Line 25, you see Mr. Sheehy's testimony starting.

18 And if you flip to 7081, starting on Line 20 and then

19 going a couple of pages -- I won't go through each of

20 these passages.  Going through 7083, I just want to get

21 the gist of this.  Mr. Sheehy is also testifying about

22 the advantages of United's technology.  Is that fair?

23      A.  Do you mind if I read these?

24      Q.  Please, of course.

25      A.  I'm done.
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 1      Q.  Is it fair to say that Mr. Sheehy is

 2 testifying here about the advantages United would bring

 3 to PacifiCare after the acquisition?

 4      A.  I think he's talking about United's emphasis

 5 on technology, that his vision of the combined company

 6 in the future is one that will used the enhanced

 7 technologies that United, at that time, was exploring

 8 on its own and that, as part of the United family, that

 9 PacifiCare would at some point in the future have

10 access to similar advantages.

11      Q.  And on 7083, Lines 2 through 5, says, "We

12 think" -- "So we think our view on technology is not

13 just about claims processing.  It is really about

14 making it more of a seamless, easier to use healthcare

15 system for consumers."  Do you see that?

16      A.  I do.

17      Q.  So these are assertions that United's

18 technologies will bring better service to consumers?

19      A.  They are statements that United is very

20 focused on technology investment, particularly consumer

21 technologies, to improve the healthcare system from a

22 consumer's viewpoint and that, again, as part of the

23 United family of companies, PacifiCare would have

24 access to those at some point in the future.  That was

25 Bob's vision he was trying to express.
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 1      Q.  Is it your testimony that the promises made

 2 about technology benefits that United would bring, do

 3 you believe those promise were kept?

 4      A.  I believe that United has brought significant

 5 improved technology to PacifiCare and that the combined

 6 companies continue to invest in improved technologies.

 7 And I think that's what Bob was stating here.  So I

 8 would say that these comments are being fulfilled.

 9      Q.  Has it improved PLHIC's technologies?

10      A.  Yes.

11      Q.  Is it your testimony that PacifiCare's and

12 United's promises to the Commissioner, to Commissioner

13 Garamendi about the number of PacifiCare employees who

14 would be eliminated following the acquisition, were

15 those promises kept?

16      MR. KENT:  Misstates the prior testimony.

17      THE COURT:  Overruled.

18      THE WITNESS:  I don't believe that those were ever

19 characterized as promises.

20      MR. GEE:  Q.  So it's your testimony that the

21 representation that Mr. Frey made that following the

22 acquisition there would be about 200 position

23 eliminations, that was not a promise?

24      A.  I do not believe that was a promise.  James

25 was in no position to make a promise like that at that
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 1 time.  The two companies were -- it was prior to the

 2 acquisition being approved, and the two companies did

 3 not have the ability to exchange that kind of

 4 information.  So James was communicating the

 5 assumptions of the two companies based on prior

 6 experience relative to acquisitions.  But I don't think

 7 he ever used the word "promise" in his testimony.

 8      Q.  Those assumptions were incorrect, those

 9 assumptions about 200 position eliminations were

10 incorrect?

11      A.  I don't think the assumptions were incorrect.

12 They were based on experience.  They were changed.  But

13 at the time that they were made and communicated, I

14 believe they were correct.

15      Q.  A bit of a different question.  Did -- they

16 turned out to be incorrect?

17      A.  They were later revised based on new

18 information.

19      Q.  Turn, if you would, back to 5265, Berkel's

20 input to the board presentation, and back to the same

21 page we were looking at, 1939.

22          Are you there?

23      A.  I am.

24      Q.  And then under the heading "Going In Position

25 Issues" that we were looking at before, are you there?
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 1      A.  (Nods affirmatively).

 2      Q.  And the first-level bullet, "California

 3 Regulatory Commitments (based on UHG script/talking

 4 points) at the public hearings 8/2005 through 12/2005

 5 have not been kept."  And then the first sub-bullet --

 6 second level-bullet is, "Only 200 California positions

 7 would be eliminated."  It's your position you disagree

 8 with this statement that that promise was not kept?

 9      A.  Which statement are you asking me if I agree

10 with or not of the ones that you just read?

11      Q.  Whether the commitment that only 200

12 California positions would be eliminated, whether you

13 disagree that that commitment was not kept.

14      A.  I disagree that it was a commitment to start

15 with.  This is Sue's characterization.  So the word

16 "commitment" was not used in the hearing.

17      Q.  And you characterized it as an assumption?  Is

18 that your testimony?

19      A.  James's statements at the hearings were based

20 on assumptions.

21      Q.  So it was a statement that only 200 California

22 positions would be eliminated?

23      A.  It was a statement that only 200 positions --

24 about 200 positions -- it was the expectation of the

25 combined -- of the two companies at the time that only
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 1 about 200 positions associated with the public company

 2 functions, investor relations, et cetera, would be

 3 eliminated after the acquisition, immediately after the

 4 acquisition.

 5      Q.  Ms. Monk, you testified that you reviewed a

 6 draft of this document before it was finalized, right?

 7      A.  That's correct.

 8      Q.  And you said you made some comments, and you

 9 contributed to sections of it; is that right?

10      A.  That's correct.

11      Q.  Did your comments -- did you have any comments

12 about this statement that only California positions

13 would be eliminated, that commitment had not been kept,

14 did you have comments about that?

15      A.  I made very few comments, editorial comments

16 in the document.

17      Q.  So you didn't have comments about that?

18      A.  I did not make a comment about that.

19      Q.  Did you express to Ms. Berkel your

20 disagreement with that statement in some other

21 communication?

22      A.  I didn't express disagreement with any of the

23 statements in here because I didn't -- I didn't view

24 the purpose of the document to communicate a factual

25 recitation.  I understood this document to be a
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 1 discussion of events, the chronology, the perceptions

 2 about the company.

 3          Sue was giving Dirk information on how

 4 California was doing.  And this document was compiled

 5 from a lot of different information, including the

 6 perceptions of contributors.  So I really didn't view

 7 it as appropriate for me to provide that kind of

 8 editorial comment.

 9      Q.  Now, Ms. Berkel wasn't at the November 2005

10 hearing, right?

11      A.  That's correct.

12      Q.  And you didn't believe it was your place as a

13 participant at the November 2005 hearing to express

14 disagreement with this comment?

15      A.  I thought she was communicating perceptions,

16 which were valid information to communicate to Dirk.

17 The hearings were publicized.  They were written about

18 in the papers.  Employees heard accounts about them.

19 People who weren't there had assumptions and

20 perceptions about those.  And that's what I believe Sue

21 was communicating here.

22      Q.  You testified that the purpose of this

23 document was to provide background to Mr. McMahon --

24 Mr. McMahon -- or Mr. Wichman?

25      A.  It was Mr. McMahon.
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 1      Q.  -- Mr. McMahon so he could provide an update

 2 to the board; is that right?

 3      A.  My understanding was that this document was to

 4 provide Dirk with background information about

 5 California and sort of how the companies had sort of

 6 arrive at the state that they were in at this point in

 7 time.

 8          And I don't believe this was the substance of

 9 Dirk's update to the board.  I think that Dirk was

10 providing other information to the board -- but that

11 this was informative to his ability to talk about

12 California and his responsibilities there.

13      Q.  This was going to be a background information

14 for Mr. McMahon to update the board, right?

15      A.  Background information for Dirk to have in his

16 mind at the time that he's updating the board, I

17 believe, on different information.

18      Q.  Were you concerned that that background

19 information that Mr. McMahon would have in his mind

20 when updating the board was, in your mind, incorrect?

21      A.  No.  I didn't believe that this was intended

22 to be a factual recitation.  I believed it was intended

23 to provide Dirk with perceptions as well as reality as

24 to what was going on with the California operations.

25      Q.  Is it your testimony, though, that the
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 1 perception reflected in Ms. Berkel's statement that

 2 only 200 California positions would be eliminated was a

 3 commitment that was not kept, was that perception

 4 wrong?

 5      MR. KENT:  Objection, compound.

 6      THE COURT:  Did you understand the question?

 7      THE WITNESS:  I think so.

 8      THE COURT:  Okay.

 9      THE WITNESS:  It wasn't my perception, and it

10 wasn't the perception of lots of other people.  But I

11 think Sue was communicating what she thought was a

12 perception in the environment.

13      MR. GEE:  Q.  Was Ms. Berkel a lone voice on this

14 issue?

15      A.  I didn't ask her who else she had talked to.

16      Q.  Did you talk to others about their perceptions

17 on this issue?

18      A.  I did not.

19      THE COURT:  Should we take the lunch break?

20      MR. GEE:  Sure.

21      THE COURT:  Come back at 1:30.

22          (Whereupon, the luncheon recess was

23           taken at 11:52 o'clock a.m.)

24

25
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 1                    AFTERNOON SESSION

 2          (Whereupon, the appearances of all

 3           parties having been duly noted for

 4           the record, the proceedings resumed

 5           at 1:13 o'clock p.m.)

 6                        ---o0o---

 7      THE COURT:  Let's go.

 8      MR. STRUMWASSER:  We had made a request for some

 9 data in connection with Ms. Goossen's appearance.

10 She's coming back next Thursday.

11      THE COURT:  Okay.

12      MR. STRUMWASSER:  Some stuff came in over the

13 weekend on a wire.  It may or may not be it.  So I

14 would appreciate if we were to get a written

15 designation of the Bates number range for the documents

16 that are in production and an indication whether or not

17 it's a complete production now.

18      THE COURT:  Can you do that?

19      MR. KENT:  Absolutely.

20      THE COURT:  All right.

21      MR. STRUMWASSER:  Thanks.

22      THE COURT:  We're still at cross-examination.

23      MR. GEE:  While we're talking about production, we

24 would like to request all the data underlying Exhibit

25 5298.
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 1      THE COURT:  Okay.

 2      MR. WOO:  I believe we sent it.

 3      MR. STRUMWASSER:  So if you just put it in a

 4 letter saying all the data is there.

 5      MR. WOO:  Sure.

 6      MR. GEE:  Ready?

 7      THE COURT:  Yes.

 8          CROSS-EXAMINATION BY MR. GEE (resumed)

 9      MR. GEE:  Good afternoon, Ms. Monk.

10      THE WITNESS:  Hello.

11      MR. GEE:  Q.  So we were talking before the break

12 about Exhibit 5265.  Could you go back to that exhibit,

13 the July 6, 2007 Berkel input to the board

14 presentation.

15      A.  I have it.

16      Q.  We were talking about, under the heading,

17 "Going In Position Issues - California Regulatory

18 Commitments."  Do you see that?

19      A.  I do.

20      Q.  And then the second second-level bullet,

21 "United's capital investments and existing technology

22 would bring improved service to members and providers,"

23 do you disagree that that was a commitment that was not

24 kept?

25      A.  As part of the regulatory hearing?
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 1      Q.  Was that a commitment made at the regulatory

 2 hearings that was not kept?

 3      A.  Well, I think I said before that I did not

 4 view the statements made at the regulatory hearings as

 5 commitments.

 6          In the particular case of this, I believe that

 7 we have improved our service to members and providers

 8 as a result of United's technology.  But nonetheless, I

 9 didn't view those statements as commitments at the

10 regulatory hearings.

11      Q.  So let's break that down.  "United's capital

12 investments in existing technology," that was not a

13 commitment made at the regulatory hearings, in your

14 mind?

15      A.  As I said, at the regulatory hearings, we were

16 presenting information to the Commissioner and his

17 leadership team to the best of our ability based on the

18 information we had at the time.  We really weren't in a

19 position to make commitments.  We were describing our

20 expectations.

21      Q.  Then the second part of your statement was --

22 was I hearing it correctly?  Assuming that this was a

23 commitment, you believe it was kept?

24      MR. KENT:  Calls for speculation, lack of

25 foundation.
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 1      THE COURT:  Overruled.  So noted.

 2          If you can answer.

 3      THE WITNESS:  The beginning part of your question

 4 is assuming this was a commitment.  So you're asking me

 5 to hypothetically assume that this was a commitment?

 6 Because I don't agree that it was a comment, so I just

 7 want to make sure what I'm answering.

 8      MR. GEE:  Q.  I understand that.  So yes, if this

 9 was a commitment that was made at the regulatory

10 hearings, at the November 1, 2005 hearings, in your

11 opinion, was it kept?

12      A.  Yes.

13      Q.  Turning to, on this document, 1941.  And under

14 the "When" column, the "June 25th, 2005," and then

15 under the "Outcome" column it says that, "All comments

16 made in these hearings by Frey, Sheehy, Monk, Ho and/or

17 Tuckson were at the direction of UHG," do you see that?

18      A.  I do.

19      Q.  Was that true that all comments United and

20 PacifiCare officers made at the hearing were at the

21 direction of UHG?

22      A.  No.  It wasn't.

23      Q.  Was this -- when you reviewed in document in

24 draft form, did you seek to correct this statement?

25 Did you offer comments on this statement?
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 1      MR. KENT:  Objection, compound.

 2      THE COURT:  Overruled.

 3      THE WITNESS:  As I said a little bit earlier, I

 4 did not offer comments on that or most of the other

 5 statements in here because I didn't view them as a

 6 factual recitation but rather as a communication of

 7 perceptions, either by Sue or by others from whom she

 8 gathered information.

 9      MR. GEE:  Q.  But this perception was wrong,

10 right?

11      THE COURT:  Maybe you want to rephrase that.

12      MR. GEE:  Q.  In your opinion, this perception was

13 incorrect?

14      A.  It was not my perception.  I'm not sure if a

15 perception can be incorrect.  Perception is perception.

16 But it was not my perception.

17      Q.  The next sentence, "Extensive prep meetings

18 were held to get talking points consistent," do you see

19 that?

20      A.  I do see that.

21      Q.  Were extensive prep meetings held to get

22 talking points consistent with the company's position?

23      A.  We did hold extensive prep meetings for the

24 purpose of determining the information that we had that

25 was appropriate to share in conjunction with the agenda
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 1 that the CDI had shared with us in advance.  So we did

 2 have extensive discussions about what information the

 3 two companies could share at the hearings.

 4      Q.  There's a reference to talking points.  Was

 5 that -- were talking points formalized in a document?

 6      A.  As I described, I think, yesterday, I and a

 7 counterpart at United were responsible for drafting

 8 testimony for the speakers on behalf of our respective

 9 companies which we then supplied to those speakers for

10 their review and revision.

11          So I think of talking points as being sort of

12 individual sentences highlighted by bullets that are

13 used merely as guidelines.  We actually prepared more

14 formal almost scripts that the speakers then reviewed

15 and revised for themselves.

16      MR. GEE:  Let me show you a document, ask that it

17 be marked as our next in order.

18      THE COURT:  All right.  668.

19          (Department's Exhibit 668, PAC0588161

20           marked for identification)

21      THE COURT:  It's a -- top page is an e-mail with a

22 top date of October 27th, 2005.

23      MR. GEE:  Q.  Are you ready?

24      A.  I am.

25      Q.  Do you recognize this document?
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 1      A.  I do.

 2      Q.  Do you recognize the e-mail?

 3      A.  I do recognize the e-mail.

 4      Q.  Do you recognize the attachment?

 5      A.  I do.

 6      Q.  Who is Cheryl Randolph?

 7      A.  She is a legacy PacifiCare communications

 8 director, public relations communications director.

 9      Q.  How about Dan Miller?

10      A.  He is also legacy PacifiCare communications

11 team member.

12      Q.  Is the attachment to this e-mail the script or

13 a version of the script that you were just testifying

14 about?

15      A.  I believe so.

16      Q.  Did you use it to prepare for the November

17 1st, 2005 investigatory hearing?

18      A.  I don't remember if we used this version or if

19 this version got edited.  I know that I spent time

20 editing drafts, so I'm not sure how far along in the

21 process this one was.

22      Q.  Do you know if Mr. Frey used this version or a

23 subsequent version of this script?

24      A.  I believe -- well, I'm speculating -- no, I

25 don't know.
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 1      Q.  Do you still have up there an exhibit that was

 2 marked yesterday as 5315?  It's the -- it's a November

 3 17th, '05 e-mail with the enactment report for 2005 as

 4 an attachment.

 5      A.  Did you say 5317?

 6      Q.  5315.

 7      A.  Oh, I'm sorry.

 8      Q.  If you're there, maybe you could also pull

 9 5316 as well.

10      A.  I have them both.

11      Q.  So 5315, you testified, was an enactment

12 report for 2005, right, the attachment is?

13      A.  Right.  Underneath the agenda, right.

14      Q.  You testified that this was a way that your

15 department summarizes and tracks new legislation that

16 may have an impact on the company; is that right?

17      A.  I think what I said is that this is the format

18 in which my department would summarize and capture

19 information related to newly enacted legislation for

20 communication to the company.

21      Q.  And 5316, that was an implementation log for

22 2005?

23      A.  It was an implementation log for SB 367 and

24 SB 634.

25      Q.  And an implementation log includes the
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 1 requirements for a new bill and action items that your

 2 department believes need to be taken; is that right?

 3      A.  That's correct.

 4      Q.  When did you first start generating enactment

 5 reports?  And by "you," I mean PacifiCare.

 6      A.  I believe that I started generating enactment

 7 reports as early as 1994, perhaps not in this specific

 8 format, but perhaps as early as 1994.

 9      Q.  Are enactment reports generated at some type

10 of regular interval?

11      A.  A comprehensive enactment report that would

12 have all of the bills passed in a legislative session

13 for a given state would typically be generated after

14 the close of that legislative session.

15          There are some bills that are passed,

16 obviously, that have effective dates that are before

17 the end of the session.  So we would separate those out

18 and communicate about them at the time of their

19 passage.

20          But for the most part, generally speaking, an

21 enactment report would be generated at the close of any

22 given state's legislative session.

23      Q.  In general, for California, you would create

24 an enactment report each year?

25      A.  Yes.
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 1      Q.  When did PacifiCare start generating

 2 implementation logs?

 3      A.  I don't remember.

 4      Q.  Before 1999?

 5      A.  I didn't acquire responsibility for

 6 legislative -- for oversight over legislative

 7 implementation until a few years after I joined the

 8 company.  So the enactment report I would have

 9 generated in my role in government relations when I

10 first joined the company.  So the actual implementation

11 process isn't one that I had immediate oversight over.

12          So I don't know if it started before that

13 time.  I know that my staff was responsible for

14 implementing new legislation during the time that I was

15 supervising that process.  It generated something.

16 Again, it may not have been in this exact format but

17 would have generated documentation, talking about the

18 requirements, the action items and the status -- the

19 disposition of those items.

20      Q.  When is the first time you remember they

21 started generating that?

22      A.  I'd have to -- I believe it's the late '90s.

23      Q.  Do you know how often implementation logs are

24 generated?

25      A.  Well, they're generated when there is a bill
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 1 that requires implementation that essentially warrants

 2 it because there are multiple requirements that need to

 3 be tracked across either a period of time or multiple

 4 departments.

 5      Q.  What goes into determining whether a bill

 6 warrants an implementation log?

 7      A.  The person responsible for the implementation

 8 of that bill would assess the bill and determine

 9 whether or not it required an actual log of action

10 items as opposed to just here's -- you know, it may

11 have been simpler, and so it didn't require a log.

12      Q.  These exhibits, 5315 and 5316, were just

13 produced to the CDI this week, and we don't have the

14 metadata for them yet.  Do you know if they came from

15 your files?

16      A.  I don't know where these particular ones came

17 from, if they came from my files or if they came from

18 my staff's files.

19      Q.  Is there a central location where

20 implementation logs and enactment reports are

21 maintained?

22      A.  There is now.  There was not at the time that

23 these were generated.

24      Q.  How far back does -- do those records go?

25      MR. KENT:  "Those records" being the centralized
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 1 ones?

 2      MR. GEE:  Yes.

 3      THE WITNESS:  I'm not sure.  It was -- the team

 4 started using the centralized repository after the

 5 acquisition by United, so I'm not sure in what year

 6 they switched over their practices to using that

 7 centralized repository.

 8      MR. GEE:  Q.  Does the centralized repository go

 9 back before the United acquisition, its contents?

10      A.  No.  Not to my knowledge, I should say.  I

11 mean, let me be clear.

12          You're talking about PacifiCare's

13 documentation.  The centralized repository was used by

14 United before it acquired PacifiCare, so it's obviously

15 got documentation in it that predates that.  Is that

16 what you meant?

17      Q.  Yes, yes.  Thank you.

18          Do you know if you or anyone at PacifiCare or

19 United has an enactment report for the bills that added

20 and amended the IMR statute?  I believe it's Assembly

21 Bill 55 of 1999, and Assembly Bill 2535 of 2000.

22      A.  An enactment report for the one bill, an

23 enactment report that includes AB 55, is that what you

24 mean?

25      Q.  Yes.
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 1      A.  I believe one exists.  I haven't seen it

 2 recently and didn't look for it, but I would expect

 3 that one would exist.

 4      Q.  You haven't searched for it in connection with

 5 this proceeding?

 6      A.  I did not search for the enactment report, no.

 7      Q.  How about an enactment report for Assembly

 8 Bill 2539 of 2000 which amended the IMR statute?

 9      A.  I did not search for an enactment report of

10 that bill either.

11      Q.  Nor did you search for implementation logs for

12 those bills?

13      A.  I did look for implementation documentation

14 for AB 55.

15      Q.  Did you find it?

16      A.  I did.

17      Q.  Has it been produced in connection with this

18 lawsuit?

19      A.  I don't think so.

20      MR. GEE:  We'd like that ask that those be

21 produced.

22      MR. KENT:  Certainly.

23      THE COURT:  All right.

24      MR. GEE:  Q.  Did you search for the enactment

25 reports and implementation logs for the CDI regulation
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 1 pertaining to acknowledgment of claims, Code of

 2 Regulations Title 10, Section 2695.5?

 3      A.  That's SB 634; is that correct?

 4      Q.  No.  I don't think so.

 5      A.  You're talking about the Code of Regulations?

 6      Q.  Yes.  I'm talking about the CDI --

 7      A.  The member acknowledgment letters?

 8      Q.  Yes.

 9      A.  I did not search for that, no.

10      Q.  Did you search for enactment reports and

11 implementation logs for SB 634?

12      A.  I did.

13      Q.  Did you find them?

14      A.  Yes.

15      Q.  Those were part of the 513 -- 515 and 516

16 [sic]?

17      A.  Correct.

18      Q.  Today we had marked 5324 and 5326, some

19 analysis of AB 1455.  Would there be analysis for AB 55

20 similar to 5324 and 5326?

21      MR. KENT:  It's compound.

22      MR. GEE:  I can break it up, but trying to save

23 some time here.

24      THE COURT:  It's all right.

25          If you know.
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 1      THE WITNESS:  Could you read it back for me?

 2          (Record read)

 3      THE WITNESS:  In my search of my records, I did

 4 not find a memo that I had written about AB 55 to my

 5 boss.  I did find some documentation on AB 55, which I

 6 just mentioned, that is not exactly in this format.

 7 It's not the exact same type of document, but it's got

 8 information related to what the company believes it

 9 needs to do to comply with the law.  That's what I just

10 mentioned a moment ago.

11      MR. GEE:  Q.  Has that been produced to your

12 counsel in any part of this -- in connection with the

13 this proceeding?

14      A.  It has been produced to my counsel.

15      Q.  How about for SB 634?  Are there analyses of

16 SB 634 similar to 5324?

17      A.  No.

18      Q.  You've searched for documents like that?

19      A.  Yes.

20      Q.  So is it your testimony that there is no

21 analysis for SB 634 or that you couldn't find any

22 analysis for SB 634?

23      A.  Well, analysis for SB 634 is contained in the

24 documents that are in front of us, so there is analysis

25 for SB 634.



9059

 1      Q.  Nothing else?  Other than Exhibits 5315 and

 2 5316, you know of no other analysis of SB 634?

 3      A.  That's correct.

 4      MR. GEE:  So we would like everything that was

 5 found for AB -- every analysis found for AB 55, SB 634,

 6 and Regulation -- Code of Regulations Section 2695.5.

 7      MR. KENT:  I think a moment ago we agreed to

 8 produce everything that we haven't produced so far for

 9 AB 55.  And I think the witness said there was no

10 documentation for those other analyses.

11      THE COURT:  Okay.

12      MR. GEE:  I believe she said she didn't search for

13 any analysis for Code of Regulations Section 2695.5.

14      MR. KENT:  Okay.  If that's what was said, I stand

15 corrected.  We'll look for it.

16      THE COURT:  All right.  Thank you.

17      MR. GEE:  And by "analysis," I mean enactment

18 reports, implementation logs, and any other analysis,

19 memos that may have been produced.

20      THE COURT:  Okay.  Thank you.

21      MR. GEE:  Q.  Let's go back to the March 2006

22 layoffs.  You testified on Tuesday that you were

23 originally uncomfortable with the March 2006 layoff

24 plans.  Do you remember that?

25      A.  I do remember that.
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 1      Q.  You were uncomfortable because the company had

 2 made statements in attempting to get Commissioner

 3 Garamendi to approve the acquisition that we're now

 4 going to prove false?  Is that right?

 5      A.  I was uncomfortable because we had made broad

 6 statements not only in the public hearings but to the

 7 media, to our employees, and to others that our

 8 expectation prior to the merger was that only about 200

 9 jobs in California would be eliminated.

10          And when I heard about the changes to plans

11 relative to the operations and that several more

12 hundred jobs would be eliminated, I was concerned about

13 the change in those numbers.

14      Q.  Were you uncomfortable because you thought CDI

15 believed it had a commitment regarding position

16 eliminations just like Ms. Berkel thought there was a

17 commitment?

18      A.  No --

19      MR. KENT:  No foundation.

20      THE COURT:  Taking that "just like Ms. Berkel"

21 out, did you think that there was a commitment and

22 that's why you were concerned?

23      THE WITNESS:  No.

24      MR. GEE:  Q.  Did you believe that CDI thought it

25 had a commitment?
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 1      A.  No.

 2      Q.  Then you said that you received information

 3 from operations that justified actions contrary to the

 4 representations to the regulators, right?

 5      A.  I received -- I asked questions about the

 6 proposed layoffs and received information about

 7 essentially what had changed and caused us to change

 8 our plans related to employee turnover and the need to

 9 stabilize our service levels.

10      Q.  The information that you received was that

11 service in Cypress had deteriorated because of high

12 turnover?  Is that what changed your mind?

13      A.  Yes.

14      Q.  So your testimony was that there was no way to

15 both maintain PacifiCare's former service levels and

16 honor its representations to the Commissioner about

17 staff reductions?

18      MR. KENT:  It's argumentative; there's no

19 foundation.

20      THE COURT:  Well, if you know.

21      THE WITNESS:  That was not my testimony.  I said

22 that I was concerned about the apparent change in the

23 number of positions that was going to be eliminated and

24 that the operations team working on those issues

25 answered my questions as to why that seemed to be a
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 1 constructive way to handle what the issues were that

 2 were arising relative to employee turnover.  I didn't

 3 say there was no other way to do it.

 4      MR. GEE:  Q.  Do you believe there was another

 5 way?

 6      A.  We probably could have, you know, paid

 7 everybody double.  That wouldn't have been a

 8 constructive or a responsible way for us to approach

 9 the problem, given our obligation to manage

10 administrative costs along with everything else.

11          In addition, when you asked me the question,

12 you used the word "honor."  That kind of goes back to,

13 were they commitments?  I did not think that we had

14 made commitments.  I think we communicated our

15 expectations to the regulators, to the public, to the

16 media, to our own employees, et cetera, and I felt that

17 the plan that was developed was a constructive one.

18      Q.  So if I'm understanding this correctly, in

19 sometime around March '06, you're having high turnover

20 in Cypress; is that right?

21      A.  Higher than expected.

22      Q.  Higher than expected.  So you're having higher

23 than expected turnover in Cypress, so United and

24 PacifiCare decided to lay everyone off in Cypress?  Is

25 that your testimony?
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 1      MR. KENT:  I don't think that's her testimony.

 2 That's argumentative.

 3      THE COURT:  I'll allow it.  It's

 4 cross-examination.

 5      THE WITNESS:  That's not my testimony, no.

 6      MR. KENT:  She's still working in Cypress.  She's

 7 still there.  There's thousands of people there.

 8      THE COURT:  "Everybody" was a little bit over the

 9 top.

10      MR. GEE:  Q.  Everyone in transactions and

11 customer service, you decided to lay them all off?

12      A.  I think I said earlier this morning that I

13 don't know that all of the employees related to those

14 functions were laid off.  The plans that were developed

15 because of our concerns about customer service and

16 transactions and related operations and the stability

17 of those services and the service levels associated

18 with those functions was to transition those functions

19 to existing PacifiCare service centers in San Antonio

20 and Phoenix.

21      Q.  You testified that PacifiCare had extra

22 capacity in those other sites, San Antonio and Phoenix,

23 right?

24      A.  We did have additional capacity in those sites

25 and a greater ability to recruit new employees in a
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 1 timely fashion in those sites.

 2      Q.  Do you know if United or PacifiCare ever

 3 considered not laying off 600 Cypress employees but,

 4 rather, using the extra capacity in the other sites to

 5 support the functions in Cypress?

 6      A.  I would be speculating in my answer.

 7      Q.  You never heard of any plans to do that?

 8      A.  I believe that they looked at multiple

 9 scenarios.

10      Q.  But you never heard of plans to not lay off

11 600 California employees and use extra capacity --

12 instead, use extra capacity in San Antonio and Phoenix?

13      A.  At the point that the plans were communicated

14 to me, I believe that they had gone through the various

15 scenarios that were possible.  So the plan that was

16 communicated to me was to transition those functions to

17 San Antonio and Phoenix.

18      Q.  You didn't ask whether it was possible to not

19 layoff the 600 employees and to, rather, use the extra

20 capacity in the other sites to support Cypress?

21      A.  I don't recall asking that question.

22      Q.  Mr. Kent asked you what was driving this

23 instability, higher-than-expected turnover.  Do you

24 remember that?

25      A.  I do.
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 1      Q.  You gave two causes.  One, the poaching of

 2 employees by competitors and the strength of the

 3 economy increasing labor demand; is that right?

 4      A.  Yes.

 5      Q.  So in response to those challenges, the

 6 companies did not choose to raise wages in California,

 7 right?

 8      A.  We didn't choose -- we didn't adopt raising

 9 wages as the intervention for the short-term problem

10 that we were experiencing, no.  Wages in California

11 have certainly gone up for employees over the years.

12      Q.  And you didn't look for other inducements to

13 hold on to those employees who were leaving at that

14 time, did you?

15      A.  After we announced the plans to transition the

16 functions to San Antonio and Phoenix, we did actually

17 put incentives in place to maintain the employees that

18 we had through a transition period so that we could

19 stop the sort of exodus of employees in the short-term.

20      Q.  My question was whether you looked for other

21 inducements to hold on to employees before deciding to

22 lay off the 600 employees in Cypress.

23      A.  And I don't know the answer to that question.

24 There may have been -- there may have been some

25 incentives put in place.  I wasn't directly involved in
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 1 sort of the compensation issues related to the

 2 employees immediately prior to the plans being

 3 announced.

 4      Q.  But you don't know of any specifically?

 5      A.  I don't know at all.

 6      Q.  And the company also did not look for places

 7 in California that would be cheaper than Cypress, to

 8 your knowledge?

 9      MR. KENT:  Objection, irrelevant.

10      THE COURT:  What's the relevancy?

11      MR. GEE:  They've come in here and said that these

12 are the reasons they had to close these operations in

13 Cypress, and I'm asking -- I'm testing those reasons,

14 seeing if there are other reasons.

15      THE COURT:  Well, if you know.

16      THE WITNESS:  Your question was if we looked at

17 other sites in California?

18      MR. GEE:  Q.  That would be cheaper to employ

19 personnel than Cypress.

20      A.  We did not consider opening new service

21 centers at other locations in California because that

22 wouldn't have served as a short-term intervention to

23 the problem we had.  We had sites up and going with the

24 appropriate systems in place where staff was already

25 trained and capable of training additional staff.  So
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 1 building a new site somewhere else in California

 2 wouldn't have been a logical response to the problem we

 3 were trying to solve.

 4          So the answer to your question is, no, we did

 5 not look for other sites in California.

 6      Q.  When you said "short-term," are you referring

 7 to -- the short-term intervention problem, are you

 8 referring to the higher-than-expected turnover as a

 9 short-term problem?

10      A.  No.  I'm referring to the diminution of

11 service levels as the problem that needed to be solved

12 in the short-term.

13      Q.  You said earlier that -- and yesterday, I

14 believe, that the company chose to lay off California

15 workers and move those positions to out-of-state

16 locations, because those out-of-state sites offered a

17 better recruitment environment; is that right?

18      A.  Both, that we had existing capacity at those

19 sites and we had a larger pool of employees to draw

20 from -- of employees to recruit from.

21      Q.  By "better recruitment environment," do you

22 also mean that labor was cheaper there?

23      A.  Everything was cheaper there, so wages were

24 lower because the cost of living was lower.

25      Q.  Ms. Monk, on November 1st, 2005, when you
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 1 testified before the Insurance Commissioner, were you

 2 and your fellow panelists aware that PacifiCare had

 3 competitors with work forces in Orange County?

 4      A.  Yes, we were.

 5      Q.  So the possibility that employees might go to

 6 work for one of your competitors, that was foreseeable

 7 in 2005, was it not?

 8      A.  It was.  And I think yesterday, when I spoke

 9 about it, that I said that we had anticipated some

10 impacts from competitor recruitment but that it was

11 higher than we expected and that our employees were

12 more vulnerable to it than we expected them to be.

13      Q.  On November 1st, 2005, you and your fellow

14 panelists were familiar with the labor market in Orange

15 County, were you not?

16      A.  We were.

17      Q.  You knew that Cypress was a high cost labor

18 market, did you not?

19      A.  Well, we knew what the cost of the labor

20 market was in Cypress.

21      Q.  You knew that it was higher cost than San

22 Antonio and Phoenix, right?

23      A.  We did know that.

24      Q.  Each of you who testified on November 1st knew

25 at that time that, if you had to hire replacement



9069

 1 employees in Cypress, those replacement employees would

 2 cost more to PacifiCare in Cypress than similar workers

 3 in San Antonio and Phoenix, right?

 4      A.  Yes.

 5      Q.  Now, Ms. Monk, you also talked about losing

 6 employees to competitors, right?

 7      A.  Yes, I did.

 8      Q.  And the competitors PacifiCare had in Orange

 9 County were -- do you know?

10      A.  I can name some of them.  I probably won't

11 remember all of them.  But there were a number of

12 health plan competitors in Orange County.  And in

13 addition, I think I mentioned that capitated delegated

14 providers also employ operational employees, and there

15 are a number of them in that area as well.

16          Specific competitors in our area included

17 SCAN, Molina, Blue Shield has offices near us, Kaiser,

18 et cetera.

19      Q.  You used the term "poaching" to refer to your

20 employees going from PacifiCare to its competitors,

21 right?

22      A.  I did.

23      Q.  Ms. Monk, you don't know for any of the lost

24 employees whether that competitor came looking for them

25 or they went looking for other employment, do you?
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 1      A.  I do know that competitors were -- were

 2 contacting our employees.  I myself was contacted.

 3 Many members of my own team were contacted.  So I do

 4 know that competitors were reaching out to our employee

 5 population directly.

 6      Q.  Did PacifiCare reach out to any of your

 7 competitors' employees to poach back?

 8      A.  I can't make a specific observation about that

 9 time frame.  The only observation I can make for you is

10 that, yes, it is a standard practice of our recruiting

11 services team to look to competitors and look where

12 there are employees that are potentially appropriate

13 for recruitment activity.

14      Q.  Presumably, these competitors that were

15 contacting you and other PacifiCare employees, at least

16 the ones who left, those competitors offered them terms

17 of employment that your employees found preferable,

18 right?

19      A.  I think that they did offer them terms of

20 employment.  I think that what our employees were

21 compelled by was certainty.  Our employees were

22 perceiving an environment of uncertainty simply because

23 the company had been acquired.  And there is, on the

24 natural, an air of uncertainty that comes with that.

25          However, I would also say that, since that
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 1 time, I know of a number of employees that have come

 2 back to the company.  So they have returned to

 3 PacifiCare-United after having left in that time frame

 4 and because they found the employment environment at

 5 PacifiCare-United to be preferable.

 6      Q.  Were you concerned at this time in early 2006

 7 that your employees had this environment of

 8 uncertainty?

 9      A.  I don't remember focusing on that as a

10 particular concern.  I was concerned about the outcomes

11 of having a workforce that was turning over at a higher

12 rate than we had anticipated, that it would -- I didn't

13 really view uncertainty as a threat to the company or

14 as a long-term impact of the acquisition.

15      Q.  You just testified that you believed one of

16 the causes for employees, PacifiCare employees, leaving

17 the company and going to one of your competitors was

18 certainty, right?

19      A.  You asked me if they got preferable terms of

20 employment offered to them.  And I said -- I think I

21 said, you know, maybe but that one of the elements that

22 employees were also reacting to was perceived certainty

23 about working for -- working for a company that had not

24 just gone through an acquisition.

25      Q.  You mean perceived uncertainty working for
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 1 PacifiCare, right?

 2      A.  A -- in a company that had just gone through

 3 an acquisition, right.

 4      Q.  Were you concerned about this perceived

 5 uncertainty working at PacifiCare?

 6      A.  Again, I don't remember focusing on

 7 uncertainty as a concern.  I was concerned about the

 8 outcomes of our staffing and performance.  That's what

 9 I was focused on.

10      Q.  Do you believe the announcement on March 30th,

11 2006 laying off 600 PacifiCare employees in California,

12 were you concerned that that would increase perceived

13 uncertainty?

14      A.  No.  Actually, we wanted to make that

15 announcement.  That's one of the things we talked to

16 the Department about, that we wanted to make the

17 announcement because we felt that it would provide more

18 information to our employees about exactly what the

19 company was thinking and doing about operations.

20          And it also enabled us to put compensation

21 incentives in place to stabilize employees through the

22 transition period.  So I actually think it improved the

23 stability of our work force.

24      Q.  By "department," you mean the Department of

25 Manage Healthcare, right?
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 1      A.  That's correct.

 2      Q.  Ms. Monk, did you ever hear it said that the

 3 real reason for high turnover was dissatisfaction with

 4 benefits and overtime?

 5      A.  I believe that's come up in this hearing.  I

 6 think I was here one day when a document was presented

 7 about that.

 8      Q.  Do you remember hearing it said in 2007 that

 9 the real reason for high turnover was dissatisfaction

10 with benefits and over time?

11      A.  I don't remember that.

12      Q.  You're referring to Ms. Norket's testimony

13 when you said that you heard it here and you saw a

14 document presented here about the biggest reason for

15 turnover?

16      A.  I don't think it was some -- Lois's testimony

17 that I was referring to, but I remember seeing the

18 document.

19      Q.  Let me show you what I think may be that

20 document.

21          Are you ready?

22      A.  Yes.

23      Q.  Have you seen this document before, Ms. Monk?

24      A.  I have.

25      Q.  Is this the document you were referring to
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 1 that you saw at this hearing?

 2      A.  Yes.

 3      Q.  Now, on this first page, in the middle of the

 4 page, Ms. Norket's e-mail to Mr. Orejudos, July 29 at

 5 12:18 p.m., do you see that?

 6      A.  I do.

 7      Q.  So Ms. Norket is responding to a question from

 8 Mr. Orejudos.  Mr. Orejudos worked for you at the time?

 9      A.  He worked on my team, yes.

10      Q.  CDI had sent a questionnaire asking, among

11 other things, for an explanation of monthly changes in

12 staffing or case load during the market conduct period.

13 Do you see that?

14      A.  Yes.

15      Q.  Are you independently aware of that

16 questionnaire?

17      A.  I'm familiar with the questionnaire that the

18 Department distributes.  I don't recall seeing the one

19 related to the 2007 exam, which I believe is the one

20 that's under discussion here.

21      Q.  In Ms. Norket's response -- I'm looking now

22 about halfway down -- "dissatisfaction with benefits

23 and overtime," do you see that?

24      A.  I do.

25      Q.  Then in parentheses, "(probably don't want to
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 1 mention this but it is the biggest reason for

 2 turnover)," do you see that?

 3      A.  Yes.

 4      Q.  Were you aware, Ms. Monk, that the response

 5 that went back to CDI did not identify what Ms. Norket

 6 said was the biggest reason for turnover?

 7      A.  I'm aware of that now.  I don't think it

 8 actually identified any of these reasons for turnover.

 9 I think it provided objective data about turnover.

10 These were unsubstantiated opinions, so I don't think

11 we provided that information back to the Department.

12      Q.  Do you believe Ms. Norket was incorrect when

13 she said that dissatisfaction with benefits and

14 overtime was the biggest reason for turnover?

15      A.  I don't think she was necessarily incorrect in

16 terms of the employees that she was capable of making

17 that observation on behalf of.  But she did not

18 supervise the entire claims staff, as far as I know.

19          And again, I don't think she researched this

20 opinion before she put it down.  I think she was

21 providing her off-the-top information.

22      Q.  As the head of regulatory affairs, are you

23 troubled that Ms. Norket suggested to exclude this

24 information from the CDI?

25      A.  No.
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 1      Q.  Are you troubled that Mr. Orejudos accepted

 2 her suggestion to exclude this information from CDI?

 3      A.  I'm not sure that Mr. Orejudos's -- well, he's

 4 sort of accepting her suggestion.  In fact, this isn't

 5 the response that was made to the CDI.  I think a

 6 well-reasoned response was made to the CDI.

 7      Q.  So Mr. Orejudos says, "I think it's safe to

 8 indicate all the reasons you've mentioned, except, as

 9 you say, the second one regarding dissatisfaction with

10 benefits."  He was accepting Ms. Norket's suggestion to

11 exclude that?

12      MR. KENT:  Asked and answered.

13      THE COURT:  Sustained.  She said "yes."

14      MR. GEE:  Q.  Now, Ms. Monk, the layoffs that were

15 announced in March 2006, the planning for them began

16 almost immediately after the acquisition, didn't it?

17      A.  I don't know.

18      Q.  Were you aware that, shortly after the

19 acquisition, a committee was formed to identify persons

20 to cut?

21      A.  I'm not sure what you're referring to.

22      Q.  Were you aware that the original plan was to

23 execute layoffs in Cypress before March 2006?

24      A.  I remember having the conversation where the

25 proposed plans were presented.  I don't remember when I
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 1 first heard about them.  I'm not sure if it was March

 2 or if it was late February.

 3          I provided feedback to the operational leaders

 4 that were working on these plans that they had to be

 5 approved by the Department of Managed Healthcare and

 6 that, as such, we were going to have to essentially

 7 apply for approval and get it before the plans could be

 8 effectuated.

 9      Q.  Who did you provide this feedback to?

10      A.  Doug Smith.

11      Q.  Anyone else?

12      A.  There were probably more people on the call,

13 AJ Labuhn might have been on the call as well.  And I

14 provided that feedback also to my own leadership.

15      Q.  Who was your leadership?

16      A.  At this time, I reported to Forrest Burke, who

17 was the general counsel of UnitedHealthcare.

18      Q.  B-U-R-K-E?

19      A.  B-U-R-K-E, yes.

20      Q.  Did you know that the layoffs that were

21 ultimately announced in March 2006 were delayed because

22 someone pointed out that California law required that

23 advance notice be given to workers about to be laid off

24 after a merger?

25      A.  I believe that the plans were delayed because
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 1 we had to apply for regulatory approval before we

 2 effectuated them at all.

 3      Q.  But you never heard that they had to be

 4 delayed because California law required advance notice?

 5      A.  I remember discussion of warn notices at the

 6 time, but I believe that the reason that the plans were

 7 delayed was so that we could go through the regulatory

 8 approval process related to them.

 9      Q.  I'm sorry.  I just missed that, the word right

10 before "notice."

11      A.  I think when you say California notices,

12 you're talking about warn notices, W-A-R-N.

13      Q.  Ms. Monk, do you understand that in early 2006

14 PacifiCare employees in Cypress were apprehensive about

15 losing their jobs?

16      A.  We talked about uncertainty that employees

17 felt in the post merger environment which, you know, my

18 experience of companies buying other companies, that's

19 a natural outcome.  So apprehensive about losing their

20 jobs, perhaps that's the same thing.  I'm not sure.

21      Q.  At no, time between December 2005 and March

22 2006 did PacifiCare management do anything to alleviate

23 that apprehension or uncertainty, did it?

24      A.  Well, I can tell you that being as a

25 management team, we were talking about communications
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 1 with employees and that we were all taking

 2 responsibility for communicating with our own employees

 3 as fully and accurately as we could about what plans

 4 were with the company and what integration plans might

 5 look like, how they might impact our department.

 6          So I think that management was doing

 7 everything that it could to communicate fully with

 8 employees to relieve their anxiety and uncertainty.

 9      Q.  You said that management was talking about

10 plans to communicate with employees?

11      A.  We, as a management team, when we would gather

12 for our management teams for the Pacific region, we'd

13 talk about employee anxiety and uncertainty over the

14 acquisition of the company and what kinds of changes

15 might take place, et cetera, and acknowledge the need

16 to communicate with our own employees.

17          So we were communicating with our employees.

18 We were not providing them with perfect certainty.

19 That's something you can never do in an employment

20 environment.  But we were trying to communicate with

21 them about integration plans as they were unfolding so

22 that they would have as much information as they could.

23      Q.  Do you know what was told to the employees?

24      A.  I know how I communicated to my own employees.

25      Q.  What did you tell your own employees?
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 1      A.  I told them about integration developments as

 2 they were occurring and the kind of conversations that

 3 we were having with our new management team and the

 4 projects that we were working on and those kinds of

 5 things so that they would understand how the new

 6 environment of the merged companies was unfolding.

 7      Q.  Did the issue of potential layoffs come up

 8 when you had these discussions with your employees?

 9      A.  Not in the time frame that we're talking

10 about.  I mean, we wouldn't have talked about potential

11 layoffs within our own team unless there were layoffs

12 on the table.  And there were not at this time.

13      Q.  From December '05 to March 2006, did you have

14 or your management staff have discussions with

15 employees, the rank and file employees, about whether

16 their jobs were secure?

17      A.  Again, security is not something that we can

18 ever communicate with our employees about because

19 business climates change and the operations of

20 companies change.  So we never promise certainty about

21 long-term employment.

22          What we were trying to do is communicate with

23 our employees about business developments in the

24 company so that they would understand that there was

25 work to be done and that they were needed.
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 1      Q.  I'm not asking about promises you made about

 2 security.  I'm asking about whether the issue at all

 3 came up in your conversations with employees.

 4      A.  If you're asking did employees ask questions

 5 about job security, sure, employees would ask questions

 6 about job security.  And my responses back to my own

 7 team were, "Don't know anything about any layoffs.

 8 Here's what I can tell you.  Here's the work that's

 9 coming through.  Here are the projects that are coming

10 through.  Here's how management is communicating with

11 us.  Here's who our new reporting relationship is,"

12 those kinds of things, so that I could provide them

13 with reassurance that we had very open communications

14 and that we had plenty of work to do.

15      Q.  Was it known generally that PacifiCare and

16 United had said at public hearings that there would

17 only be 200 layoffs?

18      A.  It was known generally that PacifiCare and

19 United's management had separately communicated that

20 they expected only about 200 public company positions

21 to be eliminated.  That was printed in press reports

22 and, you know, in public ways.  It was publicly

23 communicated.

24      MR. KENT:  Excuse me, your Honor.  Good time to

25 take a --



9082

 1      THE COURT:  Sure, if it's all right with Mr. Gee.

 2      MR. GEE:  Sure.  Now is fine.

 3          (Recess taken)

 4      THE COURT:  All right.  We'll go back on the

 5 record.  Go ahead.

 6      MR. GEE:  Thank you.

 7      Q.  Ms. Monk, before the break, we were talking

 8 about what you said to your employees when they asked

 9 about their job security.  Remember that?  Do you know

10 what assurances, if any, were given to employees in the

11 claims department about job security before March 2006?

12      A.  I don't.

13      Q.  How about for call center?

14      A.  I don't.

15      Q.  Or the mailroom?

16      A.  I don't, no.

17      Q.  Before you heard about the March 2006 layoff

18 plans, why couldn't you have given assurances to your

19 employees that only 200 people would be laid off in

20 California?

21      A.  I did reiterate that point and said, you know,

22 the expectation of the organization is that operations

23 are going to continue as before and that there are

24 about 200 positions that will be eliminated related to

25 the public company functions.  So I reiterated the
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 1 expectations of the company to my own team in the

 2 immediate time period after the acquisition was

 3 approved.

 4      Q.  But then, before the break, you said that you

 5 couldn't promise them any -- you couldn't make any sort

 6 of project promises about job security.  Did I remember

 7 that correctly?

 8      A.  That's correct.  And that's been true for

 9 forever, for as long as I've worked for the company.

10      Q.  So we're in early 2006.  You're having

11 service-level issues in Cypress because people are

12 leaving, right?

13      A.  Right.

14      Q.  And management determines that people are

15 leaving in part because of uncertainty about their job

16 security, right?

17      A.  I think that what management was focused on

18 was the actual objective turnover data, that employees

19 were turning over at a higher rate than we had

20 anticipated.  I think that's what I remember as being

21 the sort of focus of management discussion and

22 planning.

23      Q.  But they didn't look at the reasons for that

24 turnover, did they?

25      A.  I'm sure that there -- we had discussion
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 1 around poaching by competitors and things like that,

 2 but I don't recall seeing survey data or exit survey

 3 data or things like that, if that's what you mean.  I

 4 don't recall objectivity to the data.

 5      Q.  Ms. Monk, I have a hypothetical for you.  I'd

 6 like to you assume that, on December 22nd, 2005, United

 7 and PacifiCare made an internal -- had internally made

 8 a real commitment to maintain employment levels at

 9 PacifiCare in California consistent with what they had

10 told Commissioner Garamendi at the November 1, 2005

11 hearing.  Do you have that in mind?

12      A.  I do.

13      Q.  And I'd like you to assume that, pursuant to

14 that real internal commitment that it made on December

15 22nd, United and PacifiCare made firm decisions to pay

16 market rate for labor in Cypress, to maintain its

17 existing benefits package, and to communicate that

18 decision fully and credibly to PacifiCare staff.  Are

19 you still with me?

20      A.  Yes.

21      Q.  In your opinion, had PacifiCare and United

22 done those things, could PacifiCare have maintained its

23 staffing and service levels while, at the same time,

24 not acting contrary to the representations made to the

25 Insurance Commissioner?
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 1      MR. KENT:  It's irrelevant.  There's no

 2 foundation.  Misstates the prior testimony.  Incomplete

 3 hypothetical.

 4      THE COURT:  Well, it's a hypothetical, but I don't

 5 know that this witness is qualified to make a decision

 6 on this.

 7      MR. GEE:  She's their witness on attrition and the

 8 reasons behind it and what they did, the reasons they

 9 laid off all these people in March of '06.

10      THE COURT:  If you know, I'll allow it.  But it's

11 a hypothetical.

12      THE WITNESS:  It was long too.

13          Could you read it back to me please?

14          (Record read)

15      THE COURT:  I'll allow it.

16          If you know.

17      THE WITNESS:  The very last part of the question,

18 that -- when you say "contrary to the representations,"

19 do you mean contrary to the commitment that's being

20 assumed in the hypothetical?  Is that what you're

21 talking about?

22      MR. GEE:  Q.  Not the internal commitment that

23 PacifiCare and United made on December 22nd, but the --

24 I'm using your language.  You made these

25 representations to the Insurance Commissioner.  And in
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 1 your mind, they weren't commitments.

 2          And I believe yesterday you testified that you

 3 were concerned that the March 2006 layoffs had the

 4 appearance of acting contrary to what was said to the

 5 regulators.

 6      A.  So I do have an answer to the hypothetical.  I

 7 just want to make certain that it's clear that I am not

 8 offering an opinion that we acted contrary to our

 9 representations.  I don't believe we did.  So I just

10 want to be clear about that.

11      Q.  Fair enough.

12      A.  So your question is, if we had done all of

13 those things, could we have maintained employees and

14 service levels the way we expected to prior to the

15 acquisition.

16          The only difference in the hypothetical that

17 you laid out has to do with communications.  We were

18 paying market rates.  We did keep benefits consistent

19 in that time frame.  So really, the effect of your

20 question is, would our communication have made a

21 difference if we were communicating conclusively about

22 jobs.

23          And my opinion is no, it wouldn't have made a

24 substantive difference because our company had been

25 purchased by another very large company.  And my
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 1 experience in mergers and acquisitions is that the

 2 employees of the acquired company -- actually,

 3 employees of both companies -- experience anxiety and

 4 uncertainty and are more vulnerable to recruitment by

 5 other companies.  So my experience is no.

 6      Q.  Would it have made a difference had PacifiCare

 7 and United credibly communicated to their employees

 8 that, "PacifiCare employees, your jobs are safe"?

 9      A.  I don't believe it would have made a

10 subjective difference.  It may have been made a small,

11 incremental difference.  I don't believe it would have

12 made a substantive difference.

13      Q.  Do you still have Exhibit 5317 up there?  We

14 looked at that yesterday.  It's a couple slides.  The

15 top is titled -- you've got it.

16          You testified yesterday that this exhibit

17 reflected PLHIC provider complaints to CDI; is that

18 correct?

19      A.  Regulatory complaints by PLHIC providers to

20 the CDI that were referred to our company, right.

21      Q.  Those are complaints that providers lodge with

22 CDI, and then CDI forwards them on to PacifiCare; is

23 that right?

24      A.  That's correct.

25      Q.  When CDI forwards those complaints along to
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 1 PacifiCare, they ask -- CDI asks for information about

 2 the claims and asks for a response from PacifiCare; is

 3 that right?

 4      A.  That's correct.

 5      Q.  The first page of this exhibit contains data

 6 on the number of providers who filed complaints; is

 7 that right?

 8      A.  Yes.

 9      Q.  The second page contains data on the number of

10 provider complaints?

11      A.  No.  It's -- they actually both measure

12 complaints.  The second page includes multiple claims

13 within a single provider complaint.

14      Q.  So nothing in this reflects the number of

15 complaints that CDI received?  By "this" I mean Page 2

16 of this exhibit.

17      A.  I believe that the difference between these --

18 I actually think that the CDI counts claims within a

19 complaint as a complaint.  I believe they count every

20 claim as opposed to the number of providers that have

21 written to them.

22          So the second slide, I believe, would reflect

23 the CDI's viewpoint on the number of complaints.

24      Q.  Okay.  And the data on this exhibit are only

25 for provider complaints relating to group claims; is
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 1 that right?

 2      A.  No -- well, it does say "Group Medical

 3 Provider CDI Complaints."  So I would agree that that's

 4 what this data reflects.

 5      Q.  Did you assist in preparing these slides?

 6      A.  I asked them to be put together.

 7      Q.  Whom did you ask?

 8      A.  Rosa Perez -- for the data.

 9      Q.  I'm sorry?

10      A.  I asked Rosa Perez for the data.

11      Q.  Did you ask her for only PLHIC group medical

12 provider CDI complaints?

13      A.  I don't remember if I specified or not.

14      Q.  So these data don't contain provider

15 complaints for individual claims, do they?

16      A.  That's my assumption, based on how this is

17 labeled.

18      Q.  They of course do not include member

19 complaints, right?

20      A.  No.  This does not include member complaints.

21      Q.  Ms. Monk, would you agree that, following the

22 acquisition of PacifiCare by United, let's say summer

23 of 2006, the regulatory department saw a significant

24 increase in regulatory complaints from members and

25 providers for PPO claims?
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 1      A.  We did receive an increased number of

 2 complaints.  I'm not sure about the time frame that

 3 you're remarking on.  We had a very small number of

 4 complaints historically.  So a doubling would have been

 5 going from two in a month to four in a month.  So we

 6 did see an increase in complaints.

 7          My recollection of having studied the

 8 complaint data is that the months where we had the

 9 largest numbers, which were in the 20s, were in the

10 spring of 2007, in February, March, April of 2007.

11 That's my recollection of the data.

12      Q.  Largest numbers in the spring of 2006?

13      A.  '7.

14      Q.  Oh, 2007.  I'm sorry.

15          And these regulatory complaints, they're

16 handled by regulatory appeals, that unit?

17      A.  Yes.

18      Q.  That's within your area of responsibility?

19      A.  It is not.

20      Q.  It is not.  Whose responsibility is regulatory

21 appeals?

22      A.  It falls within the larger appeals department.

23      Q.  Who is the head of that?

24      A.  I believe the head of that department is --

25 the director over regulatory appeals is Rosa Perez.
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 1 And I believe she reports up to Ed Sakamoto, but I'm

 2 not completely certain if that's true.

 3      MR. GEE:  Show you a document, ask that it be

 4 marked as our next in order.

 5      THE COURT:  We are at 669, an e-mail with a top

 6 date of March 14th, 2007.

 7          (Department's Exhibit 669, PAC0590939

 8           marked for identification)

 9      THE WITNESS:  I'm ready.

10      MR. GEE:  Q.  Do you recognize this e-mail string?

11      A.  I recognize that it's an e-mail exchange

12 between me and Joy Higa.  I don't remember it other

13 than having just read it.

14      Q.  You don't remember the issue that this string

15 relates to?

16      A.  I recognize the issues.

17      Q.  Directing your attention to Ms. Higa's e-mail,

18 in the bottom half of the page, she's sending you a

19 list of employee matters that you and she are going to

20 discuss on a call with someone named Al; is that right?

21      A.  Yes.

22      Q.  Who is Al?

23      A.  She's referring to Al McMahon, who was one of

24 our regulatory leaders.

25      Q.  What was his title?



9092

 1      A.  I think it was senior vice president,

 2 regulatory affairs for UnitedHealth Group.

 3      Q.  Is that regulatory as in legislative functions

 4 or as in regulatory appeals?

 5      A.  It's as in -- it does not refer to legislative

 6 functions, but it refers to a broader array of things

 7 other than regulatory appeals -- regulatory compliance,

 8 regulatory affairs, et cetera.

 9      Q.  Is Mr. McMahon your counterpart on the

10 UnitedHealth side?

11      A.  No.

12      Q.  Did you report to him?

13      A.  I did not report to him, although, I guess

14 what you might say is I had a dotted-line relationship

15 to him.  I actually reported to Forrest Burke, who is

16 the general counsel of UnitedHealthcare.

17      Q.  Are you and Ms. Higa discussing employee

18 matters with Mr. McMahon in order to get approval for

19 additional FTEs?

20      A.  I do think that we were -- I don't remember

21 entirely, but I do think that we were talking with him

22 about filling open positions and about the demands that

23 we were experiencing in some of these specific areas.

24      Q.  Under No. 1, "RGA staffing issues," do you

25 know what "RGA" stands for?
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 1      A.  Regulatory and government affairs.

 2      Q.  That's your group?

 3      A.  That's right.

 4      Q.  You're having staffing issues in government

 5 affairs?

 6      A.  Yes.

 7      Q.  And also in market conduct examination group?

 8 Is that what "MCE" stands for?

 9      A.  Market conduct examinations is what it stands

10 for.

11      Q.  And you're having staffing issues for MCEs?

12      A.  That's one of the functions we had listed

13 here.

14      Q.  That's a yes?

15      A.  I'm not sure if it's a yes or not.  When I --

16 I -- I don't fully remember the content of the agenda.

17 We labeled it as "RGA staffing issues," and the we

18 listed three functional areas.  "Staffing issues" is

19 kind of a broad term.  I just want to be clear.  It

20 could have been people coming and going.  It could have

21 been we felt we needed more resources.  I really just

22 don't remember.

23      Q.  No. 2, "Open positions," "Grade 28," "Grade

24 25," what do those refer to?

25      A.  The position grade system within our company
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 1 identifies, essentially, levels of positions.  So the

 2 higher the number, the more qualifications required to

 3 do the job.

 4      Q.  Do you get a higher number based on years of

 5 seniority or by some other measure?

 6      A.  No.  It's the necessary qualifications to do

 7 the job.

 8      Q.  Qualifications determined by training,

 9 experience and the like?

10      A.  The demands of the job, right.  So a -- an

11 administrative assistant would have a lower grade level

12 than an executive assistant that was required to do

13 more things than the administrative assistant.

14      Q.  I see.  No. 4, "Regulatory complaints."  "A&G"

15 is appeals and grievances?

16      A.  That's correct.

17      Q.  That is not within regulatory government

18 affairs?

19      A.  That's correct.

20      Q.  It says that, "Volume increased significantly

21 since last summer."  Do you understand that volume to

22 refer to regulatory complaints have increased

23 significantly since last summer?

24      A.  Yes.

25      Q.  Then "(was 1:15 ratio now 1:40)," do you see
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 1 that?

 2      A.  Yes, I do.

 3      Q.  The ratios in that parenthetical are ratios of

 4 staff to case volume per month; is that right?

 5      A.  It is ratio of staff to case volume.  I'm not

 6 sure it's per month.  I don't know what the time period

 7 is.

 8      Q.  In your experience, do you know how many

 9 regulatory complaints staff members generally work to

10 completion per month?

11      A.  How many regulatory complaints staff finish

12 per month?  Is that what you mean?

13      Q.  Yes.

14      A.  I don't know.

15      Q.  The next sentence, "CDI complaining about lack

16 of responsiveness/accuracy from this staff."  Do you

17 see that?

18      A.  I do.

19      Q.  Were you aware of that?

20      A.  I was -- I believe this is one of the topics

21 that was under discussion with the staff, with my staff

22 and the CDI staff, at the time.

23      Q.  Do you believe that increased work load on the

24 staff caused or contributed to a lack of responsiveness

25 and accuracy in dealing with CDI?
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 1      A.  I do.

 2      Q.  Would you agree that the significant increase

 3 in regulatory complaints around this time was caused

 4 directly or indirectly by the United acquisition?

 5      A.  I believe the significant increase in

 6 regulatory complaints at this time was caused by the

 7 after-effects of the CTN transition and the claims

 8 issues associated with it.

 9      Q.  Have you ever heard it said or have you ever

10 said that United's taking over PacifiCare's claims,

11 customer service, membership accounting, and mailroom

12 groups caused a large number of regulatory complaints?

13      A.  I don't remember if I've ever heard that said

14 specifically.

15      MR. GEE:  Let me show you another document, ask it

16 be marked as -- 670, your Honor?

17      THE COURT:  Correct.

18          (Department's Exhibit 670, PAC0150432

19           marked for identification)

20      THE COURT:  March 30th, 2007 document marked as

21 670.

22      MR. GEE:  Your Honor, I've been undisciplined

23 about asking about the confidentiality designation.

24      THE COURT:  I've put notes on some of them.  Did

25 you want me to put a note on this one, or can the
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 1 confidentiality come off?

 2      MR. KENT:  It can come off.

 3      THE COURT:  Could you quickly look at 668, tell me

 4 if that's an issue.

 5      MR. KENT:  No, that's -- the confidentiality may

 6 come off.

 7      THE COURT:  So I think that's all the ones that

 8 have confidentiality on them, but maybe not.  If not, I

 9 put notes on them.

10      MR. GEE:  Thank you, your Honor.

11          We also have an agreement that the Bates

12 numbers are inserted without me having to read through

13 them?

14      THE REPORTER:  (Nods head affirmatively).

15      MR. GEE:  Thank you.

16      THE COURT:  I think they call this "landscape" as

17 opposed to -- do they call the other one "portrait"?

18      MR. STRUMWASSER:  "Portrait."

19      THE WITNESS:  I'm ready.

20      MR. GEE:  Q.  Ms. Monk, do you recognize this

21 document?

22      A.  I don't.

23      Q.  Are you familiar with the issues being

24 discussed in this document?

25      A.  This is the first time I've read it today.  I
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 1 know what regulatory appeals are, complaints are, and

 2 staff discussions.  I understand what staff discussions

 3 are.  So this particular set of facts -- this is the

 4 first time I've read this, today.

 5      MR. GEE:  I'll say for the record that the

 6 metadata that was provided with this shows Ms. Monk as

 7 the custodian.

 8      Q.  Do you know who Cheryl could be?

 9      A.  Do you want a speculative answer?

10      Q.  No, I want you to -- I don't want a guess.

11      A.  My only answer is a guess.

12      Q.  Do you know any Cheryls whom these --

13      A.  I do.  I know two.  That's why I don't know

14 which one.

15      Q.  Who are they?

16      A.  There's Cheryl Randolph, who we spoke about

17 earlier, and there's Cheryl Tanigawa.

18      Q.  Could you spell that?

19      A.  T-A-N-I-G-A-W-A.

20      Q.  And we looked at -- the last exhibit we looked

21 at, 669, discussed a significant increase in regulatory

22 complaint volume since last summer.  Do you understand

23 that -- this to be describing that issue?

24      MR. KENT:  No foundation.  The witness says she

25 hasn't seen it before.
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 1      THE COURT:  If she knows.  Don't spend a lot of

 2 time asking questions about something she's never seen.

 3      MR. GEE:  I understand.

 4      THE COURT:  If you know.

 5      THE WITNESS:  These charts do reflect an increase

 6 in cases over the time frame that you're talking about.

 7      MR. GEE:  Q.  Ms. Tanigawa -- I don't know if I

 8 pronounced that right -- where does she work?

 9      A.  Do you mean geographically?

10      Q.  What's her title?

11      A.  She's a medical director and presently is one

12 of the senior leaders within the medical management

13 organization for United Healthcare.

14      Q.  What was she in 2007?

15      A.  I believe that -- that I believe she was --

16 she was a senior medical director within

17 UnitedHealthcare.  I'm not sure what her specific

18 sphere of responsibility was at that time.  She's a

19 legacy PacifiCare employee, but I'm not sure what her

20 specific sphere of responsibility was sat.

21      Q.  So turning to this document, you know, you've

22 got this large paragraph.  And do you see the heading

23 "Commercial"?

24      A.  I do.

25      Q.  A few sentences into that, discussing an
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 1 increase in PPO work from 60 to 70 to over 200 to a max

 2 of 220 in February.  Do you see that?

 3      A.  I do.

 4      Q.  Were you aware of that increase in PPO work

 5 during that time frame?

 6      MR. KENT:  No foundation.

 7      THE COURT:  If you know.

 8          If she was aware.  It's actually not a

 9 foundation problem with that question.  Yes or no if

10 she was aware or not.

11          But can I interpose a question?  Do you

12 believe that this -- that Ms. Cheryl, whoever she was,

13 was writing to Mr. Sakamoto?  Is this addressed to him?

14 Or is he addressing her?  I mean, I see his name at the

15 end, Mr. Sakamoto.  Is he addressing Cheryl?

16      THE WITNESS:  That's what I would presume from

17 this document, yes.

18      THE COURT:  So I think it's fair to ask if you

19 were aware of this at the time.

20      MR. GEE:  Do you need the question?

21      THE WITNESS:  That would be helpful.  Thank you.

22          (Record read)

23      THE WITNESS:  When you say "work," you mean PPO

24 regulatory complaints?

25      MR. GEE:  Q.  Yes, the regulatory complaints that
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 1 are referred to here.

 2      A.  I was aware that PPO regulatory complaints had

 3 increased, as I stated before.

 4      Q.  Going down a few lines, listing the reasons

 5 for this increase, do you see the sentence, "Then

 6 United took over PacifiCare Claim Shop, Customer

 7 Service, Membership Accounting, and the mail room - all

 8 of which generated large numbers of DOI complaints and

 9 still do."

10      A.  I do see that.

11      Q.  Do you agree that United's taking over these

12 departments was responsible for generating a large

13 number of DOI complaints?

14      MR. KENT:  No foundation.  All the testimony is --

15 for example, the claim shop stayed with PacifiCare.

16      MR. GEE:  Q.  I asked, "Do you agree?"

17      THE COURT:  Actually, I think she already said

18 that she doesn't agree.

19          Is that not correct?

20      THE WITNESS:  That is correct, your Honor.

21      THE COURT:  All right.  I don't need her to not

22 agree again.

23      MR. GEE:  Q.  Then near the bottom, five lines up,

24 "We also need level 27 employees for these positions

25 because they must do complex evaluations," do you see
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 1 that?

 2      A.  I do see that sentence.

 3      Q.  That "level 27," that was the grade that we

 4 were referring to?

 5      A.  That's correct.

 6      Q.  What does "level 27 employee" mean?

 7      A.  I don't think I can give you a cogent answer.

 8 I don't know the description as compared to the other

 9 grade levels.

10      Q.  Do you know if it's a managerial or

11 directorial?

12      A.  It's not a directorial level.

13      Q.  The last sentence in that long paragraph, "She

14 does not have" -- and I believe, correct me if I'm

15 wrong, I believe the "she" refers to someone named

16 Heather -- "does not have level 27 employees,

17 especially ones with claims background who can work

18 regulatory cases independently," do you see that?

19      A.  I do.

20      Q.  Were you aware at this time that there was a

21 shortage of level 27 employees with claims backgrounds?

22      A.  I don't think that's what this -- I don't

23 think this sentence is communicating about a shortage.

24 I think it's -- the way I read this, it's a factual

25 statement that she doesn't have level 27 employees on
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 1 her team.

 2      Q.  So do you read that as saying that she has

 3 zero level 27 employees on her team at this time?

 4      A.  I don't think I could conclude that from the

 5 way this sentence is written.  It's qualified at the

 6 end there, as you can see.

 7      THE COURT:  I also think I might have referred to

 8 Dr. Sakamoto as "Mr."  I apologize and meant to refer

 9 to him as "Dr."

10      MR. GEE:  Thank you, your Honor.

11      Q.  Turn, if you would, to 0435.  And these are --

12 appear to be charts of the number of regulatory

13 complaints.  The top chart appears to be for HMO claims

14 for the period January 2005 to March '07.  Am I reading

15 that right?

16      A.  That's the way I would read it too.

17      Q.  The bottom is reflecting that time period for

18 PPO cases?

19      A.  For all states.

20      Q.  Now, we've heard testimony here from some

21 PacifiCare officers, in particular Ms. Berkel, that the

22 operational problems PacifiCare faced following the

23 acquisition were largely on the HMO side and not so

24 much on the PPO side.  Were you aware of that

25 testimony?
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 1      A.  I'm aware that that was her observation about

 2 California, yes.

 3      Q.  Do you agree with that testimony?

 4      A.  Yes, I do.

 5      Q.  In comparing the graphs that we have -- and I

 6 believe the graphs on 0433 and 0434 reflect the data

 7 that we just discussed on 0435; is that right?

 8      A.  I'd to have compare the numbers to verify it.

 9      Q.  Let me break it down.  0433 appeared to be a

10 graph of regulatory complaints for the HMO business; is

11 that right?

12      A.  It's labeled as "Appeals Regulatory HMO

13 Volume."  So that's the way I would interpret that

14 label.

15      Q.  Then the next page, 0434, that information for

16 PPO business?

17      A.  It is related to PPO.  It's labeled as being

18 related to PPO.

19      Q.  Now, comparing these two graphs, 0433 and

20 0434, do you believe these graphs are consistent with

21 the testimony that PacifiCare's operational issues were

22 largely HMO and not PPO business-related?

23      MR. KENT:  Objection, there's no foundation.  This

24 is irrelevant, asking the witness to compare a document

25 she doesn't -- hasn't -- doesn't recall ever seeing
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 1 before, charts she hasn't --

 2      THE COURT:  I think the document speaks for

 3 itself.  Whether or not you have sufficient foundation,

 4 I'm not sure.  I'm going to sustain the objection.

 5      MR. GEE:  Q.  Ms. Monk, you've said that you

 6 believed that these data refer to regulatory complaints

 7 across all states; is that right?

 8      A.  That's what I believe to be true based on the

 9 write-up on the front.

10      Q.  Was it your understanding that the majority of

11 the complaints referred to here came out of California?

12      A.  There's a sentence in here -- I'm not sure if

13 it used the word "majority."  Let me just see.

14      Q.  It's at the bottom of the big paragraph, the

15 third line-up, starting, "This assistance is helping,

16 but the majority of issues are coming out of CA and the

17 northwest."

18      A.  I see that sentence.

19      Q.  Do you agree?

20      MR. KENT:  Agree with what?

21      THE COURT:  Sustained, if that was an objection.

22      MR. GEE:  Q.  If you had questions about this

23 exhibit, Exhibit 670, whom would you ask?

24      A.  I would probably ask Ed Sakamoto, as he

25 appears to have been the author of it.
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 1      Q.  Anyone else?

 2      A.  No, I would go to Ed first.

 3      Q.  Do you believe that the significant increase

 4 in regulatory complaints around this time adversely

 5 affected PLHIC's ability to timely respond to CDI

 6 complaints, CDI regulatory complaints?

 7      A.  I do think it did for a short period of time.

 8      Q.  Do you believe that this increase in

 9 complaints affected PLHIC's ability to completely and

10 accurately respond to CDI regulatory complaints?

11      A.  For a short period of time.  I believe the

12 staffing was adjusted.

13      Q.  What period of time do you believe?

14      A.  In the months that I specified before, where I

15 thought that the highest volume of complaints was being

16 received.  This -- which was, I think I said February,

17 March and April of 2007.

18      THE COURT:  I don't think I have time to start

19 another document.

20      MR. GEE:  Fair enough.

21      THE COURT:  So we're going reconvene on Monday, if

22 Mr. Velkei is --

23      MR. KENT:  Exactly.  I'll circulate an e-mail

24 tonight or tomorrow morning.

25          (The proceedings recessed at 3:40 p.m.)
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 1 STATE OF CALIFORNIA     )

                        )   ss.

 2 COUNTY OF MARIN         )

 3          I, DEBORAH FUQUA, a Certified Shorthand

 4 Reporter of the State of California, duly authorized to

 5 administer oaths pursuant to Section 8211 of the

 6 California Code of Civil Procedure, do hereby certify

 7 that the foregoing proceedings were reported by me, a

 8 disinterested person, and thereafter transcribed under

 9 my direction into typewriting and is a true and correct

10 transcription of said proceedings.

11          I further certify that I am not of counsel or

12 attorney for either or any of the parties in the

13 foregoing proceeding and caption named, nor in any way

14 interested in the outcome of the cause named in said

15 caption.

16          Dated the 16th day of July, 2010.

17

18

19                                 DEBORAH FUQUA

20                                 CSR NO. 12948

21

22

23

24

25
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 1 TUESDAY, JULY 20, 2010; 9:00 A.M. DEPARTMENT A; ELIHU

 2 HARRIS STATE BUILDING; 1515 CLAY STREET; RUTH ASTLE,

 3 ADMINISTRATIVE LAW JUDGE

 4                           -oOo-

 5          THE COURT:  This is on the record.  This is

 6 before the Insurance Commissioner of the State of

 7 California in the matter of PacifiCare Life and Health

 8 Insurance Company.  This is OAH Case Number 2009061395

 9 and Agency Case Number UPA 2007-00004.

10           Today's date is the 20th of July, 2010,

11 Counsel are present.  The Respondent is Ms. Higa?

12          MR. KENT:  No, it is Rebeca de la Torre.

13          THE COURT:  I'm sorry.

14          Could you just state your name again for the

15 record.

16          THE WITNESS:  Nancy Monk.

17                     CROSS-EXAMINATION

18 BY MR. GEE:

19     Q.   Good morning, Ms. Monk.

20     A.   Good morning.

21     Q.   Last time we were here we were discussing an

22 increase in regulatory complaints that PacifiCare had

23 experienced following the acquisition.  Do you remember

24 that?

25     A.   I do.
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 1     Q.   Regulatory complaints are complaints filed with

 2 CDI by providers and members and then CDI then forwards

 3 those complaints to PacifiCare requesting information on

 4 a claim and expecting a response.

 5     A.   Correct.

 6     Q.   You said that you remembered an increase in

 7 complaints occurring in and around February to April of

 8 '07; is that right?

 9     A.   Yes.

10     Q.   That increase adversely affected PHLIC's

11 ability to timely respond to complaints forwarded by

12 CDI?

13     A.   I said that I thought that it impacted our

14 ability to respond.

15     Q.   Adversely impacted?

16     A.   I think the question was did it impact

17 timeliness or the quality of responses and I agreed that

18 it likely had an impact.

19     Q.   So regulatory complaints were not responded to

20 timely, is that what you are saying?

21     A.   Some regulatory complaints.  The other thing I

22 think we talked about also on Thursday was that the data

23 that we were looking for at that time was for all states

24 from whom we received regulatory complaints.

25          And I actually remember that we talked about
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 1 the timeliness issue more related to a different state

 2 than California.

 3     Q.   But the timeliness issue affected California

 4 regulatory complaints, right?

 5     A.   I think it affected some of the complaints in

 6 California.

 7     Q.   And the increase in regulatory complaints also

 8 adversely impacted PHLIC's ability to completely and

 9 accurately respond to CDI regulatory complaints, right?

10     A.   You asked me if I thought it had that impact.

11 I think it more likely did on some of the complaints.

12          MR. GEE:  Let me show you a new document and

13 ask that it be marked as 671.

14          THE COURT:  671, correct.  Email with a top

15 date of April 9th, 2007.

16          (Exhibit 671 marked for Identification.)

17          THE WITNESS:  I am ready.

18 BY MR. GEE:

19     Q.   Do you recognize this email?

20     A.   I can see that I received it.  I'm not sure I

21 ever read the portions below the top portion directed to

22 me from Cheryl.

23     Q.   Do you recognize the issue being discussed in

24 this email?

25     A.   I do.
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 1     Q.   Turn, if you would, to 1545, the email from Ms.

 2 Pelto to Dr. Sakamoto, right?

 3     A.   Yes.

 4     Q.   At the bottom of Ms. Pelto's email it is sort

 5 of a heading, "PPO reg team," that is PPO regulatory

 6 team, right?

 7     A.   That is how I would read that.

 8     Q.   In the general comments Ms. Pelto is reporting

 9 that PPO team volume has more than doubled within a

10 year.  Do you understand that to refer to the volume of

11 regulatory complaints having doubled within a year?

12     A.   That would be my read.  And, again, she is all

13 of the states where we had PPO membership.

14     Q.   Including California?

15     A.   Including California.

16     Q.   The next bullet after that, "ongoing

17 transitions of United IT/staffing/work processes are

18 continuing to increase and are not anticipated to

19 decrease."  I misread that.  "Are contributing to

20 increase and are not anticipated to decrease."

21          Do you understand the second part of that

22 sentence, "not anticipated to decrease" to mean that the

23 regulatory complaints are not anticipated to decrease?

24     A.   That is how I would read this, but I am reading

25 it along with you in this moment.
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 1     Q.   I understand.

 2          Turn to the next page, 1546 with some specific

 3 contracts.  Would you look at the first bullet, "case

 4 research is not beginning".

 5     A.   I see it.

 6     Q.   You are aware, are you not, that CDI has

 7 regulations requiring an insured to respond to

 8 regulatory complaints within 21 days; is that right?

 9     A.   I am aware of that, yes.

10     Q.   You are aware that in 2007 and 2008 PHLIC did

11 not respond to a number of CDI regulatory complaints

12 within 21 days, are you not?

13     A.   I am not specifically aware of that, no.

14     Q.   Let me show you a set of documents which have

15 previously been marked.  It is our new way of combining

16 these.  I think there are four exhibits attached here.

17          The exhibits I have handed out are 38, 41, 56

18 and 57 in evidence.

19          Ms. Monk, take as much time as you would like,

20 but I am only going to be asking you questions about the

21 third paragraph in each of these exhibits.

22     A.   I have read the third paragraph of each of

23 these.

24     Q.   Do you recognize these letters?

25     A.   Specifically or generally?
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 1     Q.   Starting with specifically.

 2     A.   I do.

 3     Q.   These are violation letters that CDI issues to

 4 insurers such as PHLIC in response to regulatory

 5 complaints after they have performed their regulatory

 6 review; is that right?

 7     A.   I'm not sure if that is right.  I think these

 8 are closure letters.  I think the terminology that we

 9 use is these are closer letters.  I'm not sure if they

10 have other purposes beyond what you just described.

11     Q.   In the third paragraph of each exhibit cites

12 PHLIC for violating Section 2696.5(a) in the Code of

13 Regulations for not responding to a complaint within 21

14 days; is that right?

15     A.   I read the third paragraph of each of these and

16 the first two do that.  The second two -- at least in

17 that paragraph -- did not cite that Code section.  They

18 had different language in them.

19     Q.   So the first two?

20     A.   Correct.

21     Q.   Going back to 671, the second bullet -- 671,

22 page 1546, the second bullet under specific comments.

23 Would you take a look at that.

24     A.   I see that.

25     Q.   So am I reading this correctly to say that
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 1 PacifiCare's first response to regulatory complaints is

 2 often not complete?

 3     A.   I don't think that is what this says.  I think

 4 this says that the increase in volume in additional

 5 inquiries from regulators.  So when there is an

 6 additional inquiry, it is often due to the lack of

 7 complete info provided in the first response.  I don't

 8 think it is saying that the responses were often

 9 incomplete, but if we did receive a follow-up inquiry,

10 that it was often due to that.  That's the way that I

11 would read this.

12     Q.   Are you aware in 2007 that PHLIC had a

13 Corrective Action Plan with CDI addressing precisely

14 this issue of having lack of information provided in the

15 first responses?

16     A.   I think I remember that in the Corrective

17 Action Plan grid that we exchanged.  My recollection of

18 this particular issue in this timeframe relates to a

19 number of cases that we were dealing with in Oregon.

20 That's what I remember about this particular issue.

21     Q.   But there was a Corrective Action Plan for

22 California on this issue, was there not?

23     A.   I remember that.

24     Q.   Let me show you Exhibit 6 in Evidence.  Take as

25 much time as you would like, but I direct your attention
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 1 to issue number six.

 2     A.   I have read the page.  You said 7571, correct?

 3     Q.   Yes.

 4     A.   I have read it.

 5     Q.   Is this the Corrective Action Plan that you are

 6 referring to?

 7     A.   I don't recall seeing this document before.  I

 8 have seen a different version of the Corrective Action

 9 Plan that we submitted to the Department, but I don't

10 recall seeing this particular one.

11     Q.   Is this the issue that you were referring to,

12 though?

13     A.   This is the issue.

14     Q.   Back to 671, continuing where we were on 1546,

15 if you would, look at the third bullet, "We have ceased

16 providing feedback..."

17     A.   I see that.

18     Q.   Were you aware that at some point regulatory

19 was providing feedback on individual cases to train

20 employees that may have made the mistake that lead to

21 the complaint?

22     A.   When you say regulatory, do you mean the

23 Regulatory Appeals records that Ms. Pelto is speaking

24 about?

25     Q.   Yes.
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 1     A.   I was not specifically aware of who was

 2 responsible for that.  I know that we as a company have

 3 always said we need to look at complaint data as

 4 information to improve our processes and to trace root

 5 causes.  If it was ceased by this group, it has been

 6 reestablished and is ongoing now within the Company.

 7     Q.   But at this point -- do you have knowledge that

 8 at this point, in April of '07, that that training had

 9 ceased?

10     A.   I don't have knowledge of that.  I am not sure

11 that is accurate.  I think it may be accurate that

12 Katrina's team wasn't doing it any longer, but I am not

13 sure that it ceased altogether.

14     Q.   Turning to the first page of 671, you are

15 forwarding this message to Holly Belisle?

16     A.   Belisle.

17     Q.   Not even close.  Who is she?

18     A.   She was a consultant that worked with the

19 Company on various projects at the time.

20     Q.   Why are you forwarding this email to her?

21     A.   She was working on an evaluation project for us

22 at the time that was considering whether or not the

23 Regulatory Appeals Department should be consolidated

24 with the Regulatory Department, which would have been

25 more consistent with the Company's overall structure.
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 1     Q.   So she was determining whether Regulatory

 2 Appeals should be consolidated with your department?

 3     A.   That's correct.

 4     Q.   And it wasn't?

 5     A.   It was not.

 6     Q.   Was the proposal to consolidate regulatory

 7 affairs into your department or for regulatory affairs

 8 to take over your department?

 9     A.   When you say "regulatory affairs," do you mean

10 Regulatory Appeals?

11     Q.   Regulatory Appeals.

12     A.   The proposal was to consolidate Regulatory

13 Appeals into my department.

14     Q.   Last week you also testified about the

15 CareTrust Network.  Do you remember that?

16     A.   Yes.

17     Q.   In that context you talked about two specific

18 provider groups, Brown & Toland, and Santa Clara IPAs,

19 SCCIPA?

20     A.   I remember providing information about both

21 Brown & Toland and Santa Clara IPA, that they were

22 providers complaining to the CDI.  And we were talking

23 to the CDI, I don't think I specifically talked about

24 those in the context of the CareTrust Network.

25          I know there was a CareTrust Network issue
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 1 associated with the Brown & Toland issue, but not with

 2 the SCCIPA issue.

 3     Q.   Brown & Toland wasn't a CTN GAAP provider?

 4     A.   It was not a GAAP provider.  PacifiCare had a

 5 long-standing agreement with Brown & Toland.

 6     Q.   Who was contracted with CTN but not with

 7 PacifiCare around the time of the cutover, right?

 8     A.   I understood that was what you meant.

 9     Q.   You testified that in 2006 Brown & Toland

10 exercised its termination rights in order to negotiate

11 higher rates, right?

12     A.   That was my understanding.

13     Q.   And then you said that at the time before Brown

14 & Toland had terminated its contract, that contract had

15 been with PacifiCare; is that right?

16     A.   That's correct.

17     Q.   Isn't it common practice for providers to

18 terminate their contracts at the time they were

19 requesting to renegotiate?

20     A.   I just want to make sure I understand your

21 question.  Are you asking me is it common for providers

22 who issue a Notice of Termination of a contract if they

23 want to renegotiate for additional money?

24     Q.   At the time they wanted to renegotiate.

25     A.   Sometimes that happens.  Many providers wait
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 1 for the actual expiration of the contract before they

 2 introduce new rate negotiations.  This was an off-cycle

 3 negotiation by Brown & Toland.

 4     Q.   You are not saying that Brown & Toland breached

 5 its contract with PacifiCare by terminating, are you?

 6     A.   No, I don't think I ever said that.

 7     Q.   You said that while United/PacifiCare were

 8 negotiating with Brown & Toland for a new contract, you

 9 were also trying to contract directly with the providers

10 within the Brown & Toland group; is that right?

11     A.   I think what I said was that as the 90-day

12 Notice of Termination period was growing close to the

13 effective date, so that Brown & Toland would no longer

14 be available in our network, that we considered as a

15 contracting measure to directly contract with the

16 physicians within the Brown & Toland Medical Group so as

17 to preserve our members' continuity of care.

18     Q.   You did more than consider, right, you actually

19 contracted with the individual providers, didn't you?

20     A.   You know, I can't remember if we actually sent

21 direct contracts out to the Brown & Toland Network or

22 not.  The resolution of that contract negotiation was

23 that we arrived at an agreement with Brown & Toland

24 itself, not that we directly contracted with the

25 underlying network.
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 1     Q.    You said that Brown & Toland was very

 2 exercised that United would try to contact their

 3 physicians directly, right?

 4     A.   We were discussing -- we were telling them if

 5 we can't arrive at an agreement with you or arrive at an

 6 agreement to extend the date of your termination, we are

 7 going to be forced to directly contract with physicians.

 8 I don't remember if we ever got to the point where we

 9 had to send direct contracts or not.

10     Q.   You testified that Brown & Toland was very

11 exercised, right?  That was the question.

12     A.   I testified that they were exercised about the

13 prospect of United sending direct contracts to their

14 underlying physicians.

15     Q.   Do you know why Brown & Toland would be very

16 exercised with what you were proposing to do?

17     A.   Brown & Toland represents the medical group

18 infrastructure of the underlying physicians.  If the

19 physicians were directly contracted with United, a

20 contract through Brown & Toland wouldn't be necessary.

21     Q.   As to SCCIPA, you testified that PacifiCare was

22 the one that terminated the contract in that instance;

23 is that right?

24     A.   PacifiCare provided a 180-day Notice of

25 Termination of the PHLIC/SCCIPA contract in 2006, yes.
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 1     Q.   Do you know when in 2006 PacifiCare provided

 2 that Notice of Termination?

 3     A.   I don't know specifically when.  I know that it

 4 was in accordance with the terms of the agreement that I

 5 needed to provide.  So I believe it was the

 6 termination date -- the termination date was as of the

 7 date of the contract, which would have been 12/31 of

 8 2006.  So it would have been provided prior to July 1st,

 9 2006, but I don't know the specific date when the

10 termination notice was sent.

11     Q.   You said that after PacifiCare's Notice of

12 Termination, you were going to try to contract directly

13 with individual providers or small group providers?

14     A.   That's correct, while maintaining our SCCIPA

15 agreement on behalf of PacifiCare of California.

16     Q.   You testified that this was part of your plan

17 to phase out IPAs in general, right?

18     A.   I think I said that it was part of PacifiCare's

19 previously identified plan to eliminate the practice of

20 contracting with providers through IPA infrastructure.

21          So our intent was to make our PPO Network look

22 more like a typical PPO network with physicians that are

23 directly contracted with the plan.

24     Q.   And you wanted to stop contracting with IPAs?

25     A.   For the PPO Network.
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 1     Q.   You testified that this is because IPAs like

 2 SCCIPA have a negative impact on PPO claims, right?

 3     A.   I think what we talked about was the IPA

 4 infrastructure, administrative infrastructure, is that

 5 it is very suitable for HMO products where they were

 6 managing claims and capitation and eligibility and those

 7 types of thing.  Those services aren't necessary in a

 8 PPO arrangement, so as a consequence, you are paying for

 9 overhead.  It is a higher cost way to contract with a

10 PPO network than is necessary.

11     Q.   There is an unnecessary layer of administrative

12 infrastructure; is that right?

13     A.   That is right.

14     Q.   That is why PacifiCare wanted to stop

15 contracting with IPAs and instead contract directly with

16 the physicians is because of this unnecessary layer of

17 infrastructure?

18     A.   That's correct, with relation to the PPO

19 product.

20     Q.   Isn't it true that when individual providers,

21 small group providers, ban together to form IPAs they

22 have more market power than they do when negotiating

23 individually?

24     A.   I think that may be true sometimes.  It really

25 depends on the market circumstances.  For example, in
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 1 rural areas where there are few physicians of particular

 2 speciality types, they have tremendous leverage anyway

 3 and I don't believe that is enhanced by grouping

 4 together in an IPA.

 5     Q.   But in general, grouping physicians together in

 6 IPA type arrangements would increase their market power?

 7     A.   I'm not sure I can agree with that as a general

 8 statement.  I think it is specific to the negotiations

 9 of the situation.

10     Q.   How about holding other things constant,

11 banding together in an IPA would increase market power.

12          MR. KENT::  Objection.  Vague, calls for

13 speculation.

14          THE COURT:  Do you understand the question?

15          THE WITNESS:  No.

16          THE COURT:  Please rephrase.

17 BY MR. GEE:

18     Q.   You have an individual provider in Los Angeles.

19 And I would like you to compare his market power as an

20 individual verses his market power if he joined an IPA

21 in Los Angeles.  Would he have more market power as an

22 individual or in an IPA in general?

23          MR. KENT:  Objection.  Calls for speculation;

24 incomplete hypothetical.

25          THE COURT:  If you know.
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 1          THE WITNESS:  There are too many variables that

 2 would influence the market power of a physician in that

 3 position to make it in my opinion a general statement

 4 about it.

 5 BY MR. GEE:

 6     Q.   That's why I am asking you to hold other things

 7 constant.  If all those variables are the same, but in

 8 one instance he is an individual in the other he is in

 9 an IPA panel?

10          THE COURT:  Overruled.

11          THE WITNESS:  I would say not necessarily.

12 BY MR. GEE:

13     Q.   When you are negotiating with the individual

14 providers of IPAs after you terminated the contracts

15 with the IPAs, you were offering United contracts,

16 right?

17     A.   I am not completely certain.  I would assume

18 based on the timeframe that we were using United

19 PacifiCare form agreements at that point, the new model

20 form agreements at that point.

21     Q.   Do you know of any instances in the first half

22 of 2006 in which PacifiCare contracted with providers on

23 PacifiCare paper?

24     A.   I don't know of any specific instances, but I

25 believe that we as part of negotiations, general
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 1 contract negotiations, where providers were asserting

 2 their desire to stay on an older form of model

 3 agreement.  If that was a concession for the plan to

 4 make to keep the provider in the network, I believe that

 5 concession was made in a number of instances.  But I

 6 remember it as a topic of general discussion as opposed

 7 to a specific one.

 8     Q.   You know of no specific instances where that

 9 happened?

10     A.   I know that generally there were times that

11 PacifiCare allowed providers to stay on PacifiCare form

12 agreements at their request.

13     Q.   Now, you terminated SCCIPA during the CTN

14 transition, didn't you?

15     A.   Well, it would have been -- I think I said I

16 didn't know the exact date.  It would have been

17 presumably in June sometime, which was right around the

18 end of the six-month timeframe where we were trying to

19 close the gap.

20     Q.   Were you aware that PacifiCare terminated other

21 IPA agreements during the CTN transition?

22     A.   I don't know if we did at that time or not.

23 SCCIPA is the one that I am specifically aware of

24 because it came up in conversation with the CDI.

25     Q.   I would like you to assume that PacifiCare did,
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 1 in fact, terminate IPAs in the beginning of 2006.  Would

 2 you agree that those terminations increased whatever

 3 recontracting burdens the Company was experiencing in

 4 connection with the CTN transition?

 5          MR. KENT:  Vague and calls for speculation.

 6          THE COURT:  If you know.

 7          THE WITNESS:  I couldn't generally agree with

 8 that statement.  I think it would require too much

 9 factually specific information to make that observation.

10          MR. GEE:  257 in evidence.

11          THE WITNESS:  I am ready.

12 BY MR. GEE:

13     Q.   This appears to be a template letter notifying

14 a provider that the IPA that he or she may have been

15 contracted with PacifiCare through, that agreement was

16 being terminated; is that right?

17     A.   That is what this appears to be.

18     Q.   It says that the intent of this policy, the

19 United policy to terminate these IPA agreements, was to

20 be in compliance with the antitrust laws, right?

21     A.   I see that.

22     Q.   Do you see anything in this letter about

23 eliminating unnecessary layers of administration?

24     A.   There isn't anything in the letter about that.

25     Q.   In your testimony you didn't attribute any of
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 1 your concerns with IPAs to antitrust concerns, did you?

 2     A.   I think in my testimony I was talking about why

 3 PacifiCare initiated the change in practice of no longer

 4 wanting to contract with IPAs with its PPO Network,

 5 which I think I said started back in 2004, which was a

 6 couple years prior to us being acquired by United.  So I

 7 was describing that is general business decision-making

 8 on the part of the plan.

 9     Q.   So PacifiCare's desire to terminate IPAs, that

10 was different than what was reported to these providers;

11 is that right?

12     A.   I'm not sure what you mean.

13     Q.   You said PacifiCare's desire to terminate IPAs

14 stems from wanting to eliminate an unnecessary layer of

15 administrative expense, right?

16     A.   That was the business reasoning behind

17 PacifiCare beginning this activity back in 2004.

18     Q.   The letter informing providers that the IPA

19 agreements were being terminated doesn't explain that it

20 was administrative expense that was the cause of the IPA

21 agreements being terminated, right?

22     A.   It doesn't include that language.  It does

23 include this other language, which this is the first

24 time I have read this letter, but this appears to be

25 another reason that perhaps United brought to the table
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 1 for PacifiCare.

 2     Q.   Do you know when the federal antitrust

 3 enforcers expressed concerns about IPAs?

 4     A.   I don't remember the timeframe.

 5     Q.   Let me show you a new document and ask that we

 6 mark this 672, Your Honor?

 7          THE COURT:  Correct.  March 20th, 2006, letter

 8 is 672.

 9          (Exhibit 672 marked for Identification.)

10 BY MR. GEE:

11     Q.   This is of this appears to be an actual letter

12 that PacifiCare sent out to a provider notifying him

13 that PacifiCare was terminating the IPA agreement,

14 right?

15     A.   It appears to be part of one.

16     Q.   And the last paragraph starting with,

17 "PacifiCare now uses UnitedHealthcare standard contract

18 documents," that is referring to the fact that he is now

19 being offered only a United contract?

20     A.   He is being offered a form agreement on behalf

21 of all of the licensees in California.

22     Q.   A United contract?

23     A.   It is a United/PacifiCare agreement.  It would

24 cover PacifiCare PPO product as well.

25     Q.   It was United product that would be processed
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 1 on UNET, right?

 2     A.   For PacifiCare PPO membership, the claims would

 3 not be processed on UNET.

 4     Q.   So the contract he is being offered is a

 5 UnitedHealthcare standard contract that is processed on

 6 RIMS?

 7     A.   For UnitedHealthcare's membership, which we

 8 didn't have any United membership directly at this

 9 point, so it would have been membership coming in from

10 out of state, but it would have been processed on RIMS

11 for PPO membership.

12     Q.   So you said earlier that when you were

13 discussing SCCIPA last week you actually weren't

14 discussing it in the context of the CTN transition,

15 right?

16     A.    I don't believe that I related the SCCIPA

17 activity to the CTN transition.

18     Q.   That is because SCCIPA wasn't a CTN GAAP

19 provider, right?

20     A.   I don't know if SCCIPA was in the CTN Network

21 or not.  They were in the PacifiCare Network.

22     Q.   You didn't need to negotiate a contract with

23 SCCIPA providers until PacifiCare decided to terminate

24 its contract with SCCIPA, right?

25     A.   We sent them 180-day notice sometime before
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 1 July 1st for re-establishing -- to terminate the IPA

 2 agreement and to re-establish the underlying physician

 3 agreement by the end of the agreement, which would have

 4 been at the end of 2006, 12/31 of 2006.

 5     Q.   You didn't need to negotiate contracts with the

 6 SCCIPA providers until PacifiCare decided to terminate

 7 its contract with SCCIPA, isn't that right?

 8     A.   I would assume that's right.  The reason that I

 9 am hesitating a little bit is because I am not

10 completely certain about it.  It could have been an

11 evergreen contract that would have rolled over with the

12 IPA at the end of the year and no negotiation would have

13 been required, but I am not absolutely certain if that

14 is true.

15     Q.   So we have these two specific providers Brown &

16 Toland and SCIPPA who filed complaints with CDI, right?

17     A.   I don't think they filed anything.  They called

18 CDI and complained about PacifiCare/United's contracting

19 practices.

20     Q.   That was around 2006?

21     A.   Yes, it was in 2006.

22     Q.   You said before in identifying these two

23 specific providers, Ms. Hoge had told you in general

24 that the CDI was receiving complaints from the provider

25 community about United/PacifiCare?
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 1     A.   She talked about the fact that they were

 2 hearing things about the CTN contracting activity.  I

 3 assumed she was talking about the CMA primarily.

 4     Q.   And then we have the CMA complaining about

 5 United's and PacifiCare's contracting practices around

 6 this time as well?

 7     A.   The CMA was broadly communicating some things

 8 about recontracting.

 9     Q.   They were complaining to both CDI and DMHC; is

10 that right?

11     A.   That's my understanding.

12     Q.   You told Ms. Hoge that the contracting problems

13 that the providers were complaining about were largely

14 caused by a U.S. Department of Justice order?

15     A.   No, I don't think that is what I said.  I said

16 that when Ms. Hoge and those negotiations and complaints

17 they were hearing that PacifiCare was somehow coming in

18 and trying to lowball providers by offering them

19 contract rates that were lower than their CTN rate.  I

20 explained to her that one the facts of the situation was

21 that our contracting team was prohibited by the

22 settlement agreement was prohibited by the settlement

23 agreement with the U.S. Department of Justice of

24 utilizing or, frankly, even having visibility to what

25 the CTN rate structure was in the first place.  So that
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 1 the contracting team was starting with what they

 2 believed to be market rates.  We could not give them the

 3 information -- we didn't have the information about what

 4 the CTN rates were and couldn't provide that to the

 5 contracting team.

 6     Q.   So the providers perceived -- the providers'

 7 concern was that PacifiCare and United were offering --

 8 were lowballing them, and that was caused by the U.S.

 9 Department of Justice order, is that your testimony?

10     A.   It was caused by our lack of knowledge to what

11 their rates were with CTN.

12     Q.   That lack of knowledge was caused by the

13 general antitrust laws reflected in the U.S. Department

14 of Justice order, right?

15          MR. KENT:  Misstates prior testimony.

16          MR. GEE:  I am asking.

17          THE COURT:  It is cross-examination.

18          Did you understand the question?

19          THE WITNESS:  I think so.  It was a result of

20 the specific settlement agreement that the Company

21 entered into as part of the Department of Justice's

22 approval of the acquisition of PacifiCare by United.  It

23 was a specific stipulation in that agreement.

24 BY MR. GEE:

25     Q.   You said also around that time there was an
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 1 article in the San Francisco Business Times that you

 2 believed contained misleading information about United

 3 and PacifiCare's CTN efforts; is that right?

 4     A.   Yes.

 5     Q.   Around this time did anyone at United or

 6 PacifiCare ever say or did you ever say, hey, a lot of

 7 people seem to be dissatisfied with us, are we doing

 8 something wrong ourselves?

 9     A.   There was a lot of discussion within the

10 Company about the concerns, about the recontracting

11 effort in particular, the CTN recontracting effort on

12 the part of the Company and the concerns being raised

13 and what can we do differently to address the concerns

14 about that are being raised.  How can we manage to work

15 more effectively so that providers are more satisfied

16 with the process.  And, frankly, so that we can complete

17 the process faster and hit our original goal, which was

18 to maintain continuity of network for all our

19 membership.

20     Q.   Do you remember who said that?

21     A.   It was a matter of general discussion.  It came

22 up in a number of different meetings.

23     Q.   Were the Corrective Action Plans implemented?

24     A.   We added staff and resources.  We put more

25 staff on the process.  We engaged in direct
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 1 communications with the California Medical Association.

 2 With large providers we did a lot of things to improve

 3 the process and, frankly, provider experience of the

 4 process again in an effort to get it completed to the

 5 satisfaction of all the parties.

 6          MR. GEE:  Now would be an okay time.

 7          (Recess.)

 8 BY MR. GEE

 9     Q.   We have heard testimony that Blue Shield caused

10 some of the CTN transition problems for United because

11 it exercised its termination rights under the CTN

12 agreement.  Were you aware of that testimony?

13     A.   I am aware that that testimony occurred that it

14 exercised its termination rights.

15     Q.   You are aware that Blue Shield, in fact, did

16 exercise those termination rights?

17     A.   I am aware of that.

18     Q.   There has been a claim that United was caught

19 off guard by Blue Shield's termination and that United

20 scrambled the transition off CTN within six months.

21 Were you aware of that?

22     A.   I am aware that we were caught offguard by the

23 termination, yes.

24     Q.   The six-month termination period, that was

25 exclusively set forth in the CTN agreement, was it not?
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 1     A.   I haven't read the CTN agreement, but it was my

 2 understanding that it was one of the provisions of the

 3 agreement.

 4     Q.   To your knowledge, has anyone at United or

 5 PacifiCare after contended that Blue Shield breached the

 6 CTN agreement exercising its termination rights?

 7     A.   I have never heard anyone assert that.

 8     Q.   There has been testimony that the CTN

 9 transition was unprecedented and a tremendous

10 undertaking.   Are you aware of that testimony?

11     A.   I am aware that that is our company's belief.

12     Q.   Do you agree with that belief?

13     A.   I do.

14     Q.   Were you aware that United initially expected

15 the Department of Justice was going to require United to

16 stop using the CTN within six months after the

17 acquisition closed?

18     A.   I am aware that that was a proposal that was on

19 the table during the Department of Justice negotiations

20 and that the United negotiators worked very hard to get

21 that to extended to 12 months, because they believed

22 that six months was too short of a time period to get

23 the mission accomplished.

24     Q.   Were you part of those negotiations?

25     A.   I was not.
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 1     Q.   I will put in front of you two documents.  They

 2 don't necessarily go together.  But I am trying to save

 3 some time.

 4

 5          THE COURT:  673 is a memo with a date of

 6 1/24/06.  674 is an email with a top date of

 7 February 8th, 2006.

 8          (Exhibits 673 and 674

 9           marked for Identification.)

10          THE COURT:  Any objection to removing the

11 confidential designation of 672?

12          MR. KENT:  No.

13          MR. GEE:  How about 671?  I don't think we have

14 a confidentiality ruling on that.

15          THE COURT:  Any objection to that?

16          MR. KENT:  Let me take a quick look.  No

17 objection to the confidentiality coming off.

18          THE COURT:  673?

19          MR. KENT::  No objection to taking off the

20 confidentiality.

21          THE COURT:  Last but not least, 674?

22          MR. KENT::  No objection on confidentiality,

23 Your Honor.

24          THE COURT:  Thank you.

25          THE WITNESS:  Yes, I am ready.
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 1 BY MR. GEE:

 2     Q.   Do you recognize 673, Ms. Monk?

 3     A.   I don't recognize this.

 4     Q.   I will say for the record that the metadata

 5 said it came from your files or you were the custodian.

 6          Do you know who Ms. Stitt is, S-T-I-T-T?

 7     A.   I do know who she is.

 8     Q.   She is the marketing, sales and product

 9 performance, or she was at the time of this memo.

10     A.   I see that here, yes.

11     Q.   What does that group do?

12     A.   They -- I don't know the specific list of their

13 duties, but their -- Jeanne is responsible for product

14 planning, things I have interacted with her on have been

15 related to product management.

16     Q.   Around this time did you ever discuss with her

17 the loss of the CTN?

18     A.   The CTN Network.

19     Q.   Yes.

20     A.   I don't remember having a conversation with

21 Jeanne, no.

22     Q.   Who are health plan CEO's?

23     A.   That term refers in the United culture family

24 of companies to the executives that are the specific

25 leaders of markets in the various states across the
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 1 nation.

 2     Q.   "Based on the Department of Justice merger

 3 guidance," do you see that?

 4     A.   I do.

 5     Q.   Continuing the next sentence, "This will happen

 6 by June 22nd, 2006," do you see that?

 7     A.   I do.

 8     Q.   I take it that Ms. Stitt is mistaken that the

 9 Department of Justice merger guidance required United to

10 stop using the CTN by June 22nd, 2006?

11     A.   That's correct.  This is wrong.

12     Q.   CTN is CareTrust Network?

13     A.   That is what CTN stands for.

14     Q.   Is it CTN Network, do you refer to it as CTN

15 Network?

16     A.   Yes.

17     Q.   Was it widely believed that United and

18 PacifiCare around this time that the Department of

19 Justice was requiring United to stop using CTN within

20 six months?

21     A.   I don't remember having that conversation with

22 anybody.  I think it was very clear at this point in

23 time me we already received the termination notice from

24 the CTN, that what triggered the six-month timeframe was

25 the 180-day notice from the CTN.  Everyone I worked with
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 1 knew that the Department of Justice guidance was 12

 2 months.

 3     Q.   In the last sentence of this paragraph, "you

 4 need to ensure that the UnitedHealthcare team," and

 5 going on it says, "This is not a burning issue for us

 6 and we do not want to over emphasize it," do you see

 7 that?

 8     A.   I do.

 9     Q.   Then turning to the next page under the heading

10 "Market Direction," again we see a similar sentence, the

11 first sentence, "This has not been a burning issue with

12 UnitedHealthcare and we do not want to make it an

13 issue."

14          Do you agree that in January of 2006 the CTN

15 was not a burning issue for United?

16     A.     January of 2006, as we talked before, there

17 was a very significant urgent consorted effort to

18 re-contract the GAAP providers in the CTN Network.  The

19 term "burning" is somewhat subjective.  I am not really

20 sure what she is talking about here.  I know that there

21 was a tremendous amount of urgent activity going within

22 the Company to replace the CTN Network.

23     Q.   So I would take it that you would not agree

24 that in January of 2006, the CTN transition was not

25 something to be made an issue of?
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 1     A.   So my read of this is that Jeanne is providing

 2 guidance on how to communicate with customers.  I'm not

 3 sure from that perspective that that is the way I would

 4 have phrased this or not.

 5          My awareness was that the network management

 6 team was working very hard to replace the CTN Network by

 7 June 22nd.

 8

 9          MR. GEE:  Can I have the question read back.

10          (Question read.)

11          MR. KENT:  Asked and answered.  That is

12 argumentative on top of if.

13          MR. GEE:  Can I get a yes or no answer.

14          THE WITNESS:  For the customer population, I

15 would not have communicated that CTN was an issue that

16 was likely to disrupt their experience.  So I would

17 agree that Jeanne was talking about communicating with

18 customers and it was appropriate not to make it an issue

19 with our customers.

20 BY MR. GEE:

21     Q.   Was that because it was not an issue for United

22 and PacifiCare?

23     A.   Well, again, we clearly had a lot of people

24 working urgently to replace the CTN Network.  So clearly

25 it was a big project for us.
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 1     Q.   Turn, if you will, to 674.  Have you had a

 2 chance to do that?

 3     A.   I haven't.  I will just take a moment to do

 4 that.

 5          I'm ready.

 6     Q.   Do you recognize this email stream?

 7     A.   I can see that I was copied on it.  I don't

 8 remember it.

 9     Q.   Do you remember the issues being discussed in

10 this string?

11     A.   The CTN progress reports, I do remember that.

12     Q.   Directing your attention to the email on the

13 bottom of the first page from Daniel Kuter, am I

14 pronouncing that correctly?

15     A.   I don't actually know.

16     Q.   K-U-T-E-R.  Mr. Kuter says starting on the

17 second paragraph, The story is a good one and will only

18 get better for our clients," do you see that?

19     A.   I do.

20     Q.   Turning to the next page, 8611, the third line

21 down, Mr. Kuter is reporting that there are 5,150

22 providers in CTN not in PHS.  Those are the CTN GAAP

23 providers?

24     A.   That is what I think he is referring to.

25     Q.   Then he says that of those 51, 50 providers,
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 1 about 2,500 have zero spend in the past 18 months.  Do

 2 you see that?

 3     A.   I do.

 4     Q.   Those providers have been prioritized

 5 appropriately, do you see that?

 6     A.   Yes.

 7     Q.   Do you understand that sentence to mean that

 8 the real priority for United was to contract with the

 9 2,650 providers that had seen United members in the past

10 18 months?

11     A.   My understanding of the priority for United at

12 the time was to contract with all of the CTN GAAP

13 providers, but in order of claims volume, so that we got

14 the ones that had the most utilization into the network

15 first and then went about it in that order of priority.

16 Again, we were trying to preserve continuity of care for

17 the membership.

18     Q.   The 2,500 providers who had zero spend in the

19 past 18 months, those were the lowest priority; is that

20 right?

21     A.   They were prioritized lower than the ones with

22 higher utilization.  There may have been providers

23 withing the 2,500 that didn't have any claims but were

24 prioritized higher for other reasons.  I am not really

25 sure.
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 1     Q.   Would you agree that there was no urgency to

 2 contract with those 2,500 providers that had zero spend

 3 in the past 18 months?

 4     A.   I couldn't agree to that without understanding

 5 the details of who they are and where they were and that

 6 sort of thing.

 7     Q.   Halfway down the page, you have a paragraph

 8 starting, "Another significant point to sales and

 9 customers," do you see that?

10     A.   I see that sentence, yes.

11     Q.   Do you understand Mr. Kuter to be saying that

12 the progress that United is making with the

13 re-contracting efforts is something that can be touted

14 to customers?

15     A.   Could you repeat the question?

16     Q.   Do you understand Mr. Kuter to be saying that

17 the progress that United was making with the

18 re-contracting efforts was something that could be

19 touted to customers?

20     A.   My read of this is that he is saying that the

21 urgency with which we are moving to close the gap is

22 something that is appropriate to communicate to our

23 customers.  The pace.  I would interpret the word "pace"

24 as we are moving quickly to do it as fast as we can.

25          MR. GEE:  New document.
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 1          THE COURT:  675 is a letter with a June 1st,

 2 2006 date.  676 is a California Network Development

 3 Update with a June 2006 date.

 4          Can you look at the confidentiality on this

 5 one?

 6          (Exhibits 675 and 676

 7           marked for Identification.)

 8          MR. KENT:  Objection to confidentiality coming

 9 off 675.  No objection to taking confidentiality off

10 676.

11          THE COURT:  Thank you.

12          THE WITNESS:  I am finished with 675.  Do you

13 want to start with that one?

14 BY MR. GEE:

15     Q.   Yes.  Do you recognize this document?

16     A.   I don't recognize it specifically.

17     Q.   Again, the metadata listed you as the

18 custodian.

19          You testified last week about some marketing

20 materials sent out by Blue Shield that United believed

21 to be misleading.  Do you remember that?

22     A.   I do remember talking about Blue Shield sending

23 out misleading information.  I am not sure I referred to

24 it as marketing materials because I don't actually know

25 the format in which the information was released.
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 1     Q.   This appears to be United's response to some

 2 marketing materials that Blue Shield and Cigna had sent

 3 out questioning the robustness of United's California

 4 Network to the CTN.  Do you agree with that

 5 characterization?

 6     A.   I agree that it is intended to respond to those

 7 materials.  It is something that appears to be for

 8 internal distribution only for internal consumption.

 9     Q.   Turn, if you would, to 3771, under the fax

10 Section, bullet number three, do you see that?

11     A.   I do see that.

12     Q.   This is saying that there were 4,000 speciality

13 positions that were CTN GAAP positions; is that right?

14     A.   I see that it is referring to 4,000 speciality

15 positions in the CTN Network that are not in the

16 UnitedHealthcare Network.

17     Q.   Would those be to your understanding GAAP

18 physicians?

19     A.   In the CTN Network, not in the

20 UnitedHealthcare/PacifiCare Network, yes, that would be

21 my understanding.

22     Q.   The second clause in that sentence is, "Over

23 half of those 4,000 speciality positions were not

24 visited by UnitedHealthcare members in the past year."

25 Is that right?
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 1     A.   I see that.

 2     Q.   Turning to the next page, 3772, under the fax

 3 again, the third bullet point, we have the same

 4 information -- similar information -- 4,000 primary

 5 physicians who are GAAP physicians, right?

 6     A.   I see that.

 7     Q.   But over half of those 4,000 have not been

 8 visited by a United member in the past year, right?

 9     A.   I see that.

10     Q.   Take a look at 676, if you would.  Do you

11 recognize this document, Ms. Monk?

12     A.   I don't remember it.

13     Q.   Let's go quickly to one paragraph on 5921, the

14 right doctors.  Do you see that?

15     A.   I do.

16     Q.   This is saying that United identified 7,000

17 GAAP physicians, right?

18     A.   I see that.

19     Q.   However, 3,000 of those had zero claims spend,

20 do you see that?

21     A.   I see that.

22     Q.   The 4,000 GAAp providers who have claims, those

23 have been prioritized by claim volume and speciality,

24 right?

25     A.   I do see that.



9150

 1     Q.   If you would, take a look at the last sentence,

 2 "we are confident we will get the doctors that truly

 3 matter."

 4     A.   I see that.

 5     Q.   Is the import of this paragraph that there is

 6 no urgency to contract with those three 3,000 providers

 7 that have zero claim spend activity?

 8     A.   Your question is is that the purpose of this

 9 paragraph?

10     Q.   Is that your understanding?

11     A.   No, that is not my understanding.  This

12 paragraph is re-enforcing the overall information

13 contained in this memo, which is that numbers are being

14 misrepresented by competitors in the environment.  I

15 think this is just providing more education on what the

16 numbers are and how they impact our customers.

17     Q.   And the doctors that truly matter, do you

18 understand that to be the 4,000 doctors who have claim

19 spend activity in the past?

20     A.   That is not my understanding of reading this

21 paragraph.  Because you can see that it says a little

22 bit higher than that, that "Of the remaining 4,000

23 claims spend, we focussed our recruiting activities by

24 prioritizing claims volume and speciality."  So I would

25 say that to generalize that truly matters is limited to
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 1 claims volume, I don't think I can make that

 2 generalization from these sentences here.

 3     Q.   The sentence that you just read, "Of the

 4 remaining 4,000 with claims spend," the second half of

 5 that clause, you focussed your recruiting activities,

 6 does that refer to the 4,000 with claim spend?

 7          MR. KENT::  No foundation.

 8          THE COURT:  I think she is guessing.

 9          MR. KENT:  She didn't prepare this document.

10          THE COURT:  She says she couldn't even remember

11 seeing it before.  Sustained.

12          MR. GEE:  Can we have the previous answer

13 stricken if she was interpreting that sentence?

14          THE WITNESS:  Sure.  I will strike it.  I don't

15 know that she can interpret this document with that kind

16 of specificity under the circumstances.

17          MR. GEE:  I have another section that will go

18 about an hour.  Perhaps we can take an early lunch and

19 come back early.

20          THE COURT:  1:15?

21          MR. GEE:  That's fine.

22          MR. KENT::  That's fine.

23          (Luncheon recess.)

24          THE COURT:  Back on the record.

25
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 1 BY MR. GEE:

 2     Q.   Good afternoon, Ms. Monk.

 3     A.   Good afternoon.

 4     Q.   Before the lunch break we were discussing some

 5 numbers relating to the CTN GAAP providers.  Do you

 6 remember that?

 7     A.   In the exhibits that we were talking about?

 8     Q.   Yes.

 9     A.   Yes.

10     Q.   You were aware, were you not, that around mid

11 2006 there were approximately 8,000 GAAP providers?

12     A.   In 2006?

13     Q.   Mid 2006 period there were about 8,000 GAAP

14 providers?

15     A.   I am under the impression that at the start of

16 the project to fill the gap that the numbers that I

17 remember are there were about 9,000 physician providers

18 and about 25 hospital or facility providers.  I am not

19 sure at mid 2006.  I don't remember where we were in

20 terms of having filled the gap.  I am not sure what the

21 numbers were at that point.

22     Q.   Are you aware that some portion of that eight

23 or 9,000 GAAP providers, some portion had zero claims

24 spend?

25     A.   I was aware of that.
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 1     Q.   Did you get a sense of how many GAAP providers

 2 had zero claims spend?

 3     A.   Well, this document that was prepared by -- I

 4 am not sure who it was prepared by -- I think it said

 5 2,000 speciality providers and 2,000 primary care

 6 providers.  I don't remember exactly, but those numbers

 7 are in this document.  I don't remember independent  of

 8 that.

 9     Q.   Do you have 5297 up there?  It is the June 26,

10 '06 letter from you to the DMHC.

11     A.   I have it.

12     Q.   Let me know when you are ready.

13     A.   I'm ready.

14     Q.   You said that you sent this letter to DMHC as

15 part of your efforts to keep the DMHC updated about the

16 status of the CTN transition, right, and you gave a copy

17 of this letter Nettie Hoge, too, correct?

18     A.   I did.

19     Q.   You met with Ms. Hoge and discussed this

20 letter, didn't you?

21     A.   I don't remember if we discussed the letter or

22 if we discussed the underlying information.  I did meet

23 with Ms. Hoge and actually Rick Baum to talk with them

24 about CTN progress.

25     Q.   Do you remember discussing with them the chart
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 1 that appears on 7460?

 2     A.   I know that we presented materials in chart

 3 form.  I don't know if it was this version of the chart,

 4 but I know that we submitted similarly formatted

 5 information to the Department.

 6     Q.   Going back to the first page, the first

 7 paragraph about halfway down, you represented that the

 8 CTN transition "does not involve PacifiCare of

 9 California products or membership in any way."  Do you

10 see that?

11     A.   I do see that.

12     Q.   It is also true that the CTN transition did not

13 involve PHLIC or PPO products in any other way, right?

14     A.   I don't think that is right because the CTN

15 transition was bringing new providers into the

16 PacifiCare Network.  So the PHLIC membership was going

17 to have new access to all of the GAAP providers.  And in

18 addition, we have also talked about PacifiCare providers

19 at the time that terminated their contracts as a result

20 of wanting to increase their rates so that they didn't

21 have all of their former CTN membership flowing through

22 their PacifiCare agreement.  So that would have had an

23 impact on PHLIC providers as well.

24     Q.   Wouldn't it have had that same impact on PCC

25 members?
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 1     A.   No.  I don't recall that we were dealing with

 2 HMO contracts at all.

 3     Q.   What about POS?

 4     A.   The POS contracts I believe -- it could have

 5 had impact on POS contracts.  I don't remember.  I don't

 6 remember the actual structure of the POS membership for

 7 distributing strictly in the PPO contracts, or if there

 8 was some other language in the contract, I just don't

 9 know.

10     Q.   Isn't it true that the CTN Network did not

11 involve PHLIC PPO products or membership?

12     A.   When you say "the loss," do you mean the

13 termination of the contract, did PHLIC products lose

14 access to providers?

15     Q.   Yes.

16     A.   PHLIC membership did not lose access to CTN

17 providers at that time.  They gained access to CTN

18 providers as a result the re-contracting.

19     Q.   Turn, if you would, to the next page 7458.

20     A.   Did you say 7458.

21     Q.   7459.

22     A.   I am ready.

23     Q.   We have some similar numbers for the CTN GAAP

24 providers that we saw on the last exhibits, 675 and 676,

25 right?
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 1     A.   In the document that we were discussing before

 2 the lunch break, the numbers are slightly different, but

 3 the reference to the number of providers with claim

 4 spend, I see that.

 5     Q.   You are referring to the 4,000 providers who

 6 had no United claims activity for the past year?

 7     A.   Oh, actually, no.  I made a mistake.  This

 8 document says 4,000 had no claims activity, and this one

 9 refers to 3,000.  So I don't actually know who produced

10 this document or what timeframe, so ...

11     Q.   Just to clean it up, 5297 references 4,000

12 providers with no claims spend, and 676 references 3,000

13 providers with no claims spend, right?

14     A.   That's correct.

15     Q.   According to 5297, there are 4,000 GAAP

16 providers who do have claim spend in the past year;

17 right?

18     A.   That's correct.

19     Q.   In the next bullet you say PacifiCare/United

20 has focussed its contracting efforts on those 4,000 GAAP

21 providers with claim spend in the past year; is that

22 correct?

23     A.   That's correct.

24     Q.   Is it true that United was not focussing on the

25 4,000 or so providers with no claims activity during
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 1 this timeframe?

 2          MR. KENT:  Asked and answered.

 3          THE COURT:  I believe she said that is true,

 4 right?  I will allow it.

 5          MR. GEE:  I believe she said it wasn't true

 6 previously and now we have her letter.

 7          THE WITNESS:  I don't recall saying that wasn't

 8 true.  I think I did say that the priority list was

 9 focussed on providers with claims spend.  I think that I

10 said that.  I think other witnesses have said that.  And

11 it was actually in priority order.  So volume of claim

12 spend is what determined that priority order.

13          I also said there appeared to be language in

14 the document that we previously reviewed that indicated

15 that speciality was also an element of priority.  I

16 think when we were previously talking about it, I was

17 hesitating to agree with the generalization based on

18 that.

19     Q.   But based on the language in your letter, 5297,

20 PacifiCare and United are focussing its efforts on the

21 4,000 providers with claim spend, right?

22     A.   That is indicated in my letter.

23     Q.   Then you report that 40 percent of these

24 providers -- the 4,000 providers with claims spend --

25 have already been contracted as of this date, right?
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 1     A.   That's what I have documented here, yes.

 2     Q.   Turn, if you would, to the next page, 7460, you

 3 have the chart.  The first row of the chart, CTN, that

 4 is the number of providers that were in the CTN Network;

 5 is that right?

 6     A.   That's correct.

 7     Q.   And then the next row, "Zero Claimant

 8 Providers," that's the number of providers who were in

 9 the in CTN but had no claims spend in the past year; is

10 that right?

11     A.   I thought a prior document we looked at had 18

12 months.  I just want to see if this has different

13 information in it.

14     Q.   Third bullet, last sentence.

15     A.   This does say a year.  One of the other

16 documents we looked at said 18 months.

17     Q.   The parenthesis around the numbers, that is

18 meant to indicate negative?

19     A.   It is meant to indicate that those numbers are

20 being subtracted from the relevant total at the top.

21     Q.   The next row, "Revised CTN as Used by United

22 Customers," that is just subtracting the second row from

23 the first row?

24     A.   That's correct.

25     Q.   Am I correct to infer from your subtracting
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 1 these numbers that PacifiCare is saying that it doesn't

 2 need to contract with these zero claimant providers at

 3 the time?

 4     A.   I am just reading the point above it.  This is

 5 set out as a comparison.  Again, we have indicated in

 6 our documents and at that time my understanding was that

 7 we were focussed on the priority order of the CTN GAAP

 8 providers by volume of claim spend.  I don't recall that

 9 there was a conclusion that we didn't need the providers

10 that had zero claim spend.  I really think it was a

11 matter of prioritization.  So I don't know if we

12 actually went and got all those providers later or not.

13 I think the focus was continuity of care, continuity of

14 the network.

15     Q.   But what you are conveying in this chart by

16 subtracting those zero claimant providers is that they

17 don't need to be contracted at this time, right?

18     A.   I think I am literally conveying the facts.

19 This is what the numbers look like relative to the

20 providers who are being actively used by the membership.

21     Q.   Let's look at row four then, Newly Contracted

22 GAAP Providers".  Do you see that?

23     A.   I do.

24     Q.   That is the number of providers -- GAAP

25 providers -- that PacifiCare had already contracted at
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 1 that point, right?

 2     A.   With the caveat in the footnote.  You see this

 3 footnote applies to this row that some of the hospitals

 4 were not fully completely contracted.

 5     Q.   Thank you.

 6          Then row five, "Contracting in Progress, do you

 7 see that?

 8     A.   I do.

 9     Q.   And there are 2,400 contracts in progress,

10 right?

11     A.   That's right.

12     Q.   And are any of those contracts in progress, do

13 any of those relate to providers with zero claim spend?

14     A.   I have no idea.

15     Q.   You said that you provided CDI and DMHC this

16 letter because you were aware that they were hearing

17 complaints from the CMA and provider groups about

18 PacifiCare and United's contracting practices, right?

19     A.   I think I said I provided DMHC this letter

20 after a discussion with John Fuente take about the CTN

21 transition and his desire to have something in writing.

22 I offered to send this letter to him.  I had previously

23 discussed orally over the telephone with both John and

24 Nettie matters related to the CTN.

25     Q.   Was it in response to complaints you believed



9161

 1 they were hearing from the CMA and other provider

 2 groups?

 3     A.   I believe that the DMHC's interest in the CTN

 4 and having written documentation from us was as a result

 5 of concerns being expressed by the provider community.

 6     Q.   You also said around this time there was a lot

 7 of misinformation about the CTN transition, right?

 8     A.   I think I said that there was some media

 9 reports that I thought were misleading and that we were

10 aware that Blue Shield was making statements that we

11 thought were misleading in the environment.

12     Q.   Some of those misstatements were that there was

13 going to be significant disruption for United ASO

14 members after the cutover, right?

15     A.   I'm not sure if that is specifically what I

16 said.  I think I spoke more generally than that.

17     Q.   Let me read from your direct testimony.

18              "QUESTION:  What was misleading

19          about that San  Francisco Business

20          Times article?

21              "ANSWER:   The most misleading

22          comment was that it implied there was

23          going to be a significant disruption

24          for the United ASO member as of the

25          cutover date in terms of their access
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 1          to the CTN providers and that they

 2          would no longer have access to those

 3          providers."

 4          Do you remember that testimony?

 5     A.   I do remember it.

 6     Q.   So you provided CDI and DMHC this letter to

 7 assure them that United and PacifiCare had the CTN

 8 transition under control?

 9     A.   I provided the letter to DMHC at John's request

10 to have detailed information about the CTN and what

11 specifically activities were involved with it.

12          I responded to John's request to having

13 something in writing about it.  So that is why I sent it

14 to John.  I shared it with Nettie as really an update as

15 to where we were at this time.

16     Q.   You were hoping to assure them that there

17 wasn't going to be a significant disruption to United

18 members from the CTN cutover, right?

19     A.   My goal was to give them factual information

20 about what was going on in regards to the CTN Network.

21     Q.   In your opinion the facts would convey to them

22 that there wasn't going to be a significant disruption?

23     A.   My opinion is that the facts would convey the

24 facts, that it would give them a fact-based

25 understanding of what was going on as opposed to them
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 1 relying on news reports or statements of competitors.

 2     Q.   At this time, June 26, '06, what did you

 3 believe the facts conveyed?

 4     A.   That we were making progress and that we are

 5 actively working to re-contract with the CTN Network.

 6     Q.   You also wanted to convey to Mr. Fuente that

 7 the CTN transition did not involve PacifiCare of

 8 California products or membership, right?

 9     A.   I did want to convey that to him.

10     Q.   Are you aware that several months later in

11 March of 2007, PacifiCare provided to CDI different

12 information regarding the number of CTN GAAP providers?

13     A.   I am only aware -- I remember hearing some

14 discussions through testimony -- it might have been

15 through Ms. Berkel's testimony.  That is my only

16 awareness of it.

17     Q.   Do you have 5252 up there, the slide packet

18 reflecting Ms. Berkel's testimony?

19     A.   I do have it.

20     Q.   Take as much time as you like, but I am going

21 to ask you about page 2 right now.

22     A.   I'm ready.

23     Q.   Bullet number two by definition, "Nominal

24 impact on PHLIC," that is the CTN loss had nominal

25 impact often PHLIC, right?
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 1     A.   That's correct.

 2     Q.   I would like to show you a document that was

 3 previously entered into Evidence as Exhibit 8.

 4          Do you recognize this document?

 5     A.   I do.

 6     Q.   Did you assist in preparing it?

 7     A.   I did not.

 8     Q.   Turning to the second page, 1863, "Of the

 9 PacifiCare participants," did you not participate in

10 this meeting?

11     A.   I did not.

12     Q.   Turn, if you would, to 1865, bullet Number

13 three.  Let me know when you are ready.

14     A.   I am ready.

15     Q.   It says GAAP includes 25 hospitals and 8,000

16 providers.  Do you know if it was reported to CDI at

17 this meeting how many of those 8,000 physicians had no

18 claims activity in the past year?

19     A.   I don't know if it was reported to them.

20     Q.   Do you see anything in this presentation that

21 that information was provided to CDI?

22          MR. KENT:  The document speaks for itself.  It

23 also calls for speculation.  She didn't prepare this

24 document.  She didn't go to the meeting.  I don't know

25 why we are spending time asking about that.  Why don't
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 1 we ask somebody who went to the meeting.

 2          THE COURT:  What's the purpose?

 3          MR. GEE:  I want to see if she interprets

 4 anything in this document as having conveyed that

 5 information.

 6          THE COURT:  How is that relevant?

 7          MR. GEE:  Her staff prepared this.  On the

 8 second page, Ms. Hoge, Ms. D'Ambrosi, Ms. Diaz are all

 9 part of her department.

10          THE COURT:  Did you supervise the staff when

11 they prepared this?

12          THE WITNESS:  No, Your Honor.

13          MR. GEE:  I'll move on.

14 BY MR. GEE:

15     Q.   Turn, if you would, to page 1866.

16     A.   I am there.

17     Q.   Do you see the column "GAAP as of 12/31/06"?

18     A.   I do.

19     Q.   Under total physicians that number is -- under

20 the "Total Physician" row that number of GAAP as of

21 12/31/06 is 9,000?

22     A.   I see that.

23     Q.   Do you know why that is different than what is

24 reported on the previous page, 1865?

25     A.   I don't.



9166

 1     Q.   In reviewing 1867 to 1870, I think they are all

 2 titled "Challenges We Are Overcoming".

 3     A.   I am going to take a few minutes to review it.

 4     Q.   Please.

 5     A.   I reviewed them.

 6     Q.   Would it be fair to infer from these pages,

 7 1867 to 1870, that United is trying to convey that these

 8 challenges listed on these pages, retro effective,

 9 contract loads, fee schedule corrections and demographic

10 errors, that those were caused by the CTN transition?

11     A.   I think it is fair.  I have one hesitation over

12 the information on 1868 in terms of certain PacifiCare

13 fee schedules constructed in UnitedHealthcare claim

14 systems.  That is tangentially related to the CTN

15 transition because of UnitedHealthcare products

16 accessing the PacifiCare contracts for the first time

17 given that the CTN contract went way.  But I guess I

18 viewed that as more of a tangential issue.

19     Q.   That page, 1868,  the challenges, fee schedule

20 corrections, right?

21     A.   Right.

22     Q.   The root cause is speedy network transition?

23     A.   I see that.

24     Q.   Is that referring to the CTN transition?

25     A.   I think in part.  I think it is also referring
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 1 to the fact that United for the first time was accessing

 2 the PacifiCare Network.

 3     Q.   Turn, if you would, back to the 5252, the Power

 4 Point slides.

 5     A.   I have them.

 6     Q.   Turn back to page 2.  You testified you have

 7 seen this document before?

 8     A.   Yes.

 9     Q.   This is reflecting some of Ms. Berkel's

10 testimony.  Are you aware of that?

11     A.   I am aware of that.

12     Q.   On page 2, the chart we have, I don't know if

13 on your copy it may be in red, it says, "GAAP/added."

14     A.   I have black white copy, but I see that column.

15     Q.   In that column we have 21 hospitals and

16 "GAAP/added," and 9,000 total physicians then

17 "GAAP/added," do you see that?

18     A.   I do see that.

19     Q.   Ms. Berkel testified the GAAP/added column

20 represented the number of hospitals and providers that

21 were not in PacifiCare's Network that needs to be added

22 in 2006.  Are you aware of that testimony?

23          MR. KENT:  Objection.  This is irrelevant.  Why

24 are we asking a witness about what another witness

25 testified?
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 1          THE COURT:  What's the relevancy?

 2          MR. GEE:  I am just trying to orient her --

 3          THE COURT:  It's preliminary?

 4          MR. GEE:  Yes.

 5          THE COURT:  I will allow it.  Let's move on.

 6 BY MR. GEE:

 7     Q.   Do you agree that in 2006 9,000 physicians were

 8 added to the United Network?

 9     A.   I don't have any independent knowledge of that

10 other than the information that Sue has provided.

11     Q.   Let's go back to your letter to the DMHC, 5297.

12     A.   I have it.

13     Q.   You represented that as of this letter of

14 June 26th, 2006, PacifiCare had added approximately

15 1,600 GAAP providers.  Do you remember that?

16     A.   I do see that here.

17     Q.   You if take this representation with Ms.

18 Berkel's testimony in 5252, that 9,000 physicians were

19 added in 2006, that would mean 7,400 physicians were

20 added between June 26, '06 and the end of the year.

21 Doses that number sound right to you?

22     A.   I don't have any reason to doubt that.  I don't

23 have any different information.

24     Q.   Is it PacifiCare contention that the CTN

25 transition was the root cause of PacificCare's problems



9169

 1 with load loading provider contracts in 2006?

 2          MR. KENT::  Objection.  Vague, no foundation.

 3          THE COURT:  Did you understand the question?

 4          THE WITNESS:  Not really.

 5 BY MR. GEE:

 6     Q.   Do you know what loading provider contracts

 7 means?

 8     A.   Yes.

 9     Q.   Are you aware that PacifiCare faced challenges

10 in 2006 with loading provider contracts?

11     A.   I'm aware that as a result of the CTN

12 transition and the recontracting effort associated with

13 it, that we had a lot of contracts to load in a short

14 time and had challenges loading those contracts

15 sufficiently to the two different claims systems to

16 which they had to be added.

17     Q.   So problems that resulted from having to load a

18 large number of contracts into both systems, problems

19 that occurred in June of 2006, do you believe that the

20 CTN transition was the root cause of those problems?

21     A.   I think that is a fair statement.  It is not

22 the direct cause, but I think it was the first event

23 that happened that started that chain of events.

24     Q.   How about in 2008, do you believe problems that

25 PacifiCare faced with uploading provider contracts were
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 1 the result of the CTN transition?

 2          MR. KENT:  No foundation.

 3          THE COURT:  If you know.

 4          THE WITNESS:  I'm not sure what you are

 5 referring to.

 6 BY MR. GEE:

 7     Q.   Are you aware that PacifiCare faced problems

 8 with provider contract loading in 2008?

 9     A.   Not specifically, no.

10     Q.   Let's show you a new document.

11          THE COURT:  All right, 677, UnitedHealthcare

12 document dated Monday, November 24th, 2008.

13          MR. KENT:  Your Honor, given the distribution

14 list on the front page, this may be a privileged

15 document that was inadvertently produced.

16          THE COURT:  All right, I will put a note on it.

17 Do you want to look at it more closely?

18          MR. KENT:  That would be fine.

19          THE COURT:  Three-minute break.

20          (Recess.)

21          THE COURT:  Do we have a problem?

22          MR. KENT:  Yes.  This is a privileged document.

23 One of the people on the first page is a

24 UnitedHealthcare lawyer.  And I understand through

25 Mr. Woo that while we were talking a break, we contacted
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 1 our office and this document apparently was the

 2 attachment to an email and the email itself reflects

 3 that this was prepared for a privileged communication.

 4          MR. GEE:  We'll withdraw the exhibit on that

 5 representation.

 6          MR. KENT:  Thank you.

 7          THE COURT:  So it is not 677.

 8          MR. GEE:  For this exhibit it is moot.  In the

 9 future when we take a break and a document is pending,

10 we would like the witness to stay on the send.  Is that

11 an okay policy?

12          MR. KENT:  That is not practical if I have to

13 ask the witness in part.

14          THE COURT:  It would be good if we can do that.

15 Let's bring it up as we go, and if they need to use the

16 ladies room.

17          MR. GEE:  No, I certainly understand breaks for

18 the inconvenience of counsel and other things that are

19 not related to the witness' comfort.

20          THE COURT:  If it is not related to the witness

21 or the witness' comfort, if you don't need to consult

22 with the witness that issue.

23          Go ahead.

24          MR. GEE:  I would like to show the witness a

25 new document and ask that it be marked 677.



9172

 1          THE COURT:  This is Talking Points.  It says

 2 December of 2008 to January of 2009.

 3          MR. KENT:  I might ask that the confidentiality

 4 remain up for now.  Counsel can go ahead and ask

 5 questions.  And when we have a break, we can inquire

 6 further as to the confidentiality issue.

 7          THE COURT:  Not a problem.

 8          (Exhibit 677 marked for Identification.)

 9          THE WITNESS:  I am ready.

10 BY MR. GEE:

11     Q.   Do you recognize this document, Ms. Monk?

12     A.   I am I think I have seen this document before.

13     Q.   You are familiar with the issue described in

14 this document?

15     A.   I am familiar with this issue.

16     Q.   Turn, if you would, to 4416, the section under

17 "What's the Issue?"  This appears to describe an error

18 with the RIMS upload portion of the EPDE process; is

19 that right?

20     A.   Yes.  It is describing -- what I believed at

21 the time my understanding was this was an isolated

22 error.

23     Q.   This error caused providers to be incorrectly

24 paid?

25     A.   Yes, my understanding is that it caused
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 1 providers to be overpaid primarily.  There were

 2 chiropractic providers that were underpaid, but the

 3 majority of providers impacted were overpaid.

 4     Q.   Turn, if you would, to page 4417, the second

 5 paragraph.   As you were seeking to correct this error,

 6 another set of providers with a similar fee schedule

 7 error were identified; is that right?

 8     A.   That is what is there.  My recollection is that

 9 in was a small number of manually loaded rates that were

10 incorrect in the same way.  An EPDE-caused error.

11     Q.   So there were two buckets.  One of the set of

12 errors caused by EPDE and another caused by a manual

13 input error, right?

14     A.   Correct.

15     Q.   In both instances, providers were paid

16 incorrectly?

17     A.   I believe in both of these instances, providers

18 were overpaid.  Again, there are a set of chiropractic

19 providers that I believe were slightly underpaid, but I

20 believe the bulk of this was an overpayment situation.

21     Q.   As a result of that overpayment, United sent

22 these claims to the Audit and Recovery operations for

23 overpayment recovery, right?

24          MR. KENT:  Objection.  Relevance.  This is

25 years after the fact.  As far as I know, totally not at
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 1 issue in this case.

 2          MR. GEE:  These are incorrectly paid claims

 3 that while overpaid added administrative expense and

 4 burden to these providers and we contend these are

 5 violations.

 6          MR. KENT::  In 2009, 2008?

 7          MR. GEE:  You can't cite the law in 2008, 2009?

 8          THE COURT:  I'll allow it.

 9          (Question read.)

10          THE WITNESS:  As I recall in the discussions we

11 had around this issue, we had a conversation about

12 sending some portion of the claims to the overpayment

13 recovery process.

14          We had a lengthy discussion about claims that

15 might fall outside of an appropriate overpayment

16 recovery timeframe.

17          We also had a conversation about whether or not

18 there were claims that could be recovered but that for

19 -- in terms of the timeframe, but for other reasons, may

20 not be appropriate to recover.  So I don't actually

21 remember the conclusion of what portion of these claims

22 were sent for overpayment recovery.

23 BY MR. GEE:

24     Q.   Turn, if you would to page 4420, you may want

25 to look at bottom of 4419 as well.  Does that refresh
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 1 you memory of which claims were sent to ARO for recover?

 2     A.   There are other parts of the document that you

 3 can see indicate that it is in draft form.  So this

 4 isn't a final document.  So I really don't remember the

 5 conclusion about which claims were considered for ARO

 6 and whether or not they were sent to ARO.

 7     Q.   Do you know who would know that information?

 8     A.   I think Ms. Berkel would know.

 9     Q.   Ms. Monk, in the beginning of 2006, in your

10 opinion, did United underestimate the difficulty of

11 recontracting with GAAP providers and paying claims

12 under the new contracts?

13     A.   No.

14          MR. GEE:  Your Honor, I have a section that

15 would go about an hour and we would like it to go

16 uninterrupted.  Should we take a short break now?

17          THE COURT:  Sure.

18          (Recess.)

19 BY MR. GEE:

20     Q.   Turn, if you would, to Exhibit 5265, page 1949

21 you testified that in March of 2007 you were part of a

22 team that commissioned the employee survey referred to

23 in this exhibit on this page, right?

24     A.   In February of 2007, yes, is when the team was

25 put together.
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 1     Q.   And then an employee survey was conducted in

 2 February of 2007?

 3     A.   The survey itself may have been deployed

 4 actually in March.  We were working on it actually in

 5 February, but the actual survey may having gone out in

 6 March.

 7     Q.   You helped to devise the questions?

 8     A.   I did.

 9     Q.   Do you know what kind of questions were asked?

10     A.   They were questions related to -- they were

11 questions intended to get response from employees that

12 collectively represented their level of engagement,

13 their level of employee engagement.

14          So there were things like their relative

15 clarity around their goals and objectives; the goals and

16 objectives of the Company, would they recommend the

17 Company as a good place to work to others.  Those kinds

18 of questions.

19     Q.   Were they all multiple choice?

20     A.   They were all multiple choice, but there was a

21 question at the end to allow employees a limited amount

22 of free-text answers.

23     Q.   You said that this was sent to approximately

24 8,000 employees across UnitedHealthcare; is that right?

25     A.   That's my recollection.
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 1     Q.   How did you decide the employee population to

 2 be surveyed?

 3     A.   The team I work with, we essentially identified

 4 a number of distinct campuses in different geographic

 5 areas and with a different mix of legacy United, which

 6 was our vernacular for referring to employees who were

 7 not recently acquired through an acquisition, and

 8 employees who had gone through a recent acquisition.  So

 9 we were seeking to get a mix of a representative

10 geographic as well as another kinds of mix with

11 employees in UnitedHealthcare.  So the team collectively

12 picked out a population.

13     Q.   Do you remember approximately how that was

14 broken down in comparing the number of legacy United

15 company employees surveyed verses the number or acquired

16 company employees?

17     A.   So of the total of who would take the survey,

18 how many were legacy United and how many were acquired

19 company, what the percentages were?

20     Q.   Yes.

21     A.   I don't remember.

22     Q.   Do you remember how many PacifiCare employees

23 received the survey?

24     A.   This document says 1,179.  I don't have a

25 different recollection than that.
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 1     Q.   You are referring to the first bullet, 1,179

 2 PHS respondents from all grades?

 3     A.   Yes, that's what I'm referring to.

 4     Q.   Is that the number of PacifiCare employees who

 5 responded or to whom the survey was sent?

 6     A.   It says respondent.  I think it is respondents.

 7     Q.   So some number greater than that was the number

 8 you sent to PacifiCare employees?

 9     A.   I agree with that.

10     Q.   You said that PacifiCare was one of the lower

11 scoring sites on employee engagement, do you remember

12 that?

13     A.   I can see that of the 14 sites, scored 11 low

14 scoring sites also consisted primarily of acquisition

15 employees.

16     Q.   Let me read to you a transcript of your direct.

17 8838.

18              "QUESTION:  What were the general

19          conclusions that you reached?

20              "ANSWER:   Well, PHS was one of

21          the lower scoring sites that we

22          surveyed."

23          Do you remember that testimony?

24     A.   Now that you are reminding me that those were

25 my exact words, I do remember.
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 1     Q.   And that meant that PacifiCare employees

 2 weren't engaged?

 3     A.   No, it meant that it was among the lower

 4 scoring sites.  I think the actual engagement indexes,

 5 the engagement scorse are presented right here showing

 6 that the PHS population was in the 55 percent range.

 7     Q.   What did you mean when you used the word

 8 "site"?  PacifiCare is a company with multiple sites, is

 9 my understanding?

10     A.   That's true.  And I don't recall -- I think

11 that the site that we picked for PHS was the Cypress

12 campus.  I don't remember that we surveyed other

13 primarily PacifiCare sites.

14     Q.   Do you remember surveying PHS employees in San

15 Antonio?

16     A.   I don't remember if we did or not.

17     Q.   You said that the fact that the survey was

18 undertaken was a positive thing, right?

19     A.   Yes.

20     Q.   Do you consider the specific results of the

21 PacifiCare survey a positive thing?

22     A.   I think that the PacifiCare results of the

23 survey were of concern to the Company and caused us to

24 focus not just on PacifiCare, but other acquired

25 employees in general.  It really caused us to focus on
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 1 what are the particular issues impacting the acquired

 2 employees.

 3          MR. GEE:  Let me show you a document and ask

 4 that it be marked 678, Your Honor?

 5          THE COURT:  Correct.

 6          MR. GEE:  Bates is PAC0592760.

 7          (Exhibit 678 marked for Identification.)

 8          THE COURT:  These are answers to a question?

 9          MR. GEE:  We believe so.  I will represent to

10 the Court that we omitted a number of pages from this

11 document from this document.  I think we omitted PAC059

12 through 185 to PAC0593607.

13          THE COURT:  Did you want to review the

14 confidentiality, Mr. Kent?

15          MR. KENT:  This is such a long document, let me

16 just look at it.

17          MR. GEE:  We omitted the pages that didn't have

18 any substantive comments on them.

19 BY MR. GEE:

20     Q.   Feel free to take as much time as you want to

21 to look at the document, but perhaps we could go through

22 specific comments and give you the time to review them

23 as needed.

24     A.   That's okay with me.

25     Q.   Do you recognize this document?
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 1     A.   I do.

 2     Q.   This is part of the employee engagement survey

 3 that was referenced in 5265?

 4     A.   It is.  The way that it is produced, I think

 5 this was in an Excel spreadsheet format and it is the

 6 answers to the open ended question at the end of the

 7 survey.  I don't know if all the information here is

 8 related to what was captured in the document.  I heard

 9 you just say that some pages were omitted.  The format

10 is throwing me off a little bit.

11     Q.   The column that I am going to be asking you

12 about appears on the question 21, "Please describe one

13 key improvement," do you understand that?

14     A.   I do.

15     Q.   Do you understand that the comments and that

16 heading relate to question 21?

17     A.   I think so.

18     Q.   For the record this is the way it was produced

19 to the Department.  We didn't change anything.  These

20 are tift this way and we just printed them out from the

21 production we received from PacifiCare.

22 BY MR. GEE:

23     Q.   Do you remember seeing any specific comments

24 relating to this question 21, complaining that brokers

25 didn't want to place business with PacifiCare because of
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 1 the terrible customer service PacifiCare provides?

 2     A.   I don't remember that one specifically.

 3     Q.   Do you remember reading any complaints saying

 4 that management is in denial about how bad service

 5 really is?

 6     A.   I don't remember that one specifically.  There

 7 were thousands of these answers, and I did read the

 8 majority of them, but I don't anticipate that I will

 9 remember the specific answers.

10     Q.   I understand that.

11          How about the complaints that senior management

12 makes promises and doesn't stand by them.  Does that

13 stand out in your mind?

14     A.   No.

15     Q.   Turn, if you would, to 2878.  And I think the

16 second block, we are starting improved customer service.

17 Brokers do not want to place business," do you see that?

18 Let me know when you are ready.

19     A.   I am done reading that one response.

20     Q.   Does this refresh your memory about hearing a

21 complaint that "Brokers do not want to place business

22 with PHS/UHG because of the terrible service we

23 provide"?

24     A.   I see that one employee wrote that in their

25 answer, my reading this here.  I wouldn't have
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 1 remembered that independently.

 2     Q.   How about the complaint that "Management is in

 3 denial about how bad service really is"?

 4     A.   I think that is part of the same employee's

 5 response.

 6     Q.   Does that refresh your memory?

 7     A.   I see that it is written here.

 8     Q.   There is also criticism in here that morale is

 9 low.  Do you agree at the time this survey was

10 conducted, the morale of legacy PacifiCare employees was

11 low?

12     A.   I am not sure that it was broadly low.  I think

13 that there were some specific groups within the legacy

14 PacifiCare company that had lower morale than they had

15 in the past.

16     Q.   Do you remember who those groups were?

17     A.   I don't remember off the top of my head.

18     Q.   Do you remember hearing complaints that

19 "Customer service operations in Texas are weak and have

20 been giving out too much wrong information making the

21 Company look bad"?

22     A.   I don't remember that without reading it.

23     Q.   Turn, if you would, to 2831.  I am looking at

24 the second to last block starting, "Better custom

25 service".
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 1     A.   I see it.

 2     Q.   Does this refresh your recollection about

 3 having heard that comment?

 4     A.   Not without having read it here, no.

 5     Q.   Do you understand the reference to "excellent

 6 customer service in California" to have been referring

 7 to PacifiCare's old customer service operations in

 8 Cypress?

 9          MR. KENT:  Objection, Your Honor.  I can't see

10 the relevance.  This seems like an undue use of time to

11 ask this witness about anonymous comments.

12          THE COURT:  And speculating on them.

13          MR. GEE:  On a survey that she conducted, that

14 she analyzed the results.

15          THE COURT:  You are asking her to speculate on

16 the meaning of some answers that somebody else gave.  If

17 you want to know what she did with the answers or some

18 other thing, that's fine, but asking her what they mean

19 doesn't help me.

20          MR. GEE:  That's fine.

21 BY MR. GEE:

22     Q.   Did you take any specific action in response to

23 this complaint that "Customer service in Texas is weak

24 and has been giving out too much wrong, bad benefit

25 information"?
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 1     A.   What we did with the results of these verbatims

 2 is what we called them overall, as you can see on the

 3 front page where the column headings, we categorize the

 4 responses as to what does the employee -- specifically,

 5 what the nature of their comment was about and produce

 6 summary information for senior leadership for

 7 UnitedHealthcare about where all the employees not just

 8 PacifiCare employees, but this includes all the

 9 employees that answered the survey, not just PacifiCare

10 employees, produce summary information about those

11 answers where employees were expressing specific

12 concerns or positive comments.  There are positive

13 comments in here, too.  And presented that to senior

14 management.

15          I think I mentioned last week that there have

16 been numerous actions that developed over time as a

17 result of this survey.  Probably the overarching one

18 being that the Company is starting to look at its own,

19 not a single, broad-brush action for all 70,000

20 employees and try to influence them, but rather that it

21 needs to be team focussed work, that there are specific

22 issues that are impacting engagement and that is really

23 one of the main interventions that came out of this

24 survey.

25     Q.   Did you take any action in response to
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 1 complaints about customer service giving out too much

 2 wrong information?

 3     A.   Other than what I -- I personally did not do

 4 anything personally about that, other than what I said.

 5 This was an anonymous survey, so this information was

 6 treated as the anonymous responses of employees.

 7          So to take any specific comment that an

 8 employee made in here and act on it in the absence of

 9 researching it or in the absence of specific local

10 knowledge about the team that it was about, that kind of

11 thing would have been inappropriate.  It was appropriate

12 for us to categorize these and present them back to

13 management generally.

14     Q.   In fact, 9 percent of the respondents

15 complained about the lack of customer focus?

16     A.   I don't remember the summary results.  It looks

17 like you are looking at them.  Are they in this document

18 that I am looking at?

19     Q.   Turn, if you would, back to 5265, 1949, and at

20 the bottom we have "key areas of comments" and

21 continuing to the next page, 1950, the last bullet.

22     A.   I do see that customer focus again is one of

23 the general categories that we picked.

24     Q.   Did anyone to your knowledge in PacifiCare take

25 any corrective action plans to address the lack of
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 1 customer focus reflected in these comments?

 2     A.   Yes, I think they did.  Again, this information

 3 was presented back to senior management and they saw

 4 this data that our own employees were concerned about

 5 our customer focus.  And the data was used generally to

 6 improve processes and to develop action plans around

 7 employee engagement, around what employee concerns were

 8 about, so that was taken.

 9     Q.   That Corrective Action Plan relates to employee

10 engagement.  My question is what correct action plans

11 were taken to address concerns that employees had about

12 lack of customer focus?

13     A.   If employees are expressing concerns about a

14 lack of customer focus, and that is a disengaging

15 element of their job, that is what their local

16 management is going to develop and develop actions plans

17 around.

18          The purpose of this survey was to enable

19 managers to understand what was on the minds of

20 employees so they could take specific actions and plans

21 within their teams to alleviate concerns or to improve

22 the sense of employee engagement.  So if a particular

23 employee had this emerging as a dominant theme in their

24 group, that's what they would plan around.

25     Q.   So the operational problems reflected in the
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 1 employees complaints, there were no corrective; action

 2 plans taken, right?

 3     A.   No, that's not right.  That is not what I am

 4 saying at all.

 5     Q.   What Corrective Action Plan was taken to

 6 address the 9 percent of employee complaints that there

 7 was a lack of customer service?

 8          MR. KENT:  Objection.  Asked and answered.

 9          THE COURT:  Sustained.

10 BY MR. GEE

11     Q.   You testified that you took these comments and

12 researched them, right?

13     A.   We took the comments and categorized them.  I

14 think this is only some of the categories.  I am not

15 sure if this puts all of the categories out.  And

16 essentially bucketed them so we could separate them for

17 the senior management about what is on the minds of the

18 employees.

19     Q.   Did your research include attempting to confirm

20 the validity of these complaints?

21     A.   These were anonymous responses in which

22 employees had provided.  Anonymity was guaranteed to

23 them so they would feel free to comment.  So the purpose

24 of gathering this information again was to gather

25 information of what was on the minds of employees.
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 1     Q.   So the answer is no, you didn't research the

 2 validity of any of these complaints?

 3     A.   When you say complaints, do you mean if we take

 4 any of the comments and try to trace them back to the

 5 employee and determine if their observations are

 6 accurate?

 7     Q.   No.  This is a specific comment about Texas

 8 customer service being weak.  And I am wondering if

 9 there was any research done to see if that is true, that

10 Texas customer service is weak and giving out too much

11 wrong information.

12     A.   This survey would not have triggered that kind

13 of research because the comments weren't designed to

14 cover that kind of feedback.  However, there are

15 management systems in place overall to determine how

16 they are performing.  There are surveys of customers

17 calling in and using customer service.  There are

18 automatic surveys on phones to rate that service, so

19 there are ongoing systems within the company to measure.

20     Q.   All of those management tools were in place

21 when this survey was filled out, right?

22     A.   I believe so, yes.

23     Q.   Do you also remember hearing employees complain

24 that members and providers are having to wait up to an

25 hour and a half on the phone, and when they do get a
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 1 live voice, they get the wrong information?

 2     A.   Is this another one of those comments from

 3 these documents?

 4     Q.   I am wondering if you remember that.

 5     A.   I don't remember that independent from reading

 6 these documents.

 7     Q.   Turn, if you would, to 2894.  The top block,

 8 "Customer service that is responsive to providers," do

 9 you see that?

10     A.   I do.

11     Q.   I am looking near the bottom of this block,

12 second to last sentence, "I have actually had members

13 beg me not to make them call customer service."  Do you

14 see?

15     A.   That is correct, I do see that.

16     Q.   Do you remember taking any action to determine

17 the validity of this statement -- this block, this

18 comment?

19     A.   So again, these were anonymous,

20 anonymously-delivered comments, and it would have been

21 impossible to determine what employee of what team

22 believed this to be true at the time of providing this

23 comment.

24          When you do a survey like this and you ask for

25 anonymous feedback, you are not gathering it as a method
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 1 of fact gathering.  You are using a survey tool like

 2 this to understand what is generally on the minds of

 3 employees, what their concerns are.  So, no, we did not

 4 research this particular comment because it would have

 5 been impossible to using this tool.

 6     Q.   In tracking a member down to determine who

 7 wrote this complaint.  In tracking the employee down who

 8 was responsible for this comment, is that the only way

 9 you know how to determine the validity of a comment?

10     A.   No.  As I previously mentioned, there are

11 management in customer services in all of our call

12 centers, to measure average speed of answer, other kinds

13  of metrics that Mr. Sing testified about, and those

14 metrics were all in place and being measured by the

15 actual local managers of those teams at the time.

16     Q.   Were the results of this survey shared with

17 Mr. Sing?

18     A.   I don't know, but it is also not clear that

19 that would have been one of Mr. Sing's employees.  It

20 sounds like an employee who is not in a call center.

21     Q.   The fact that 9 percent of respondents to this

22 survey commented about the lack of customer focus, was

23 that shared with Mr. Sing?

24     A.   It is possible that Mr. Sing received some

25 information about the summary results, because we did
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 1 share this information with senior leadership of

 2 UnitedHealthcare.  And they may well have shared it with

 3 their leadership teams as well.

 4          The lack of customer focus category was not

 5 intended to be about customer service, Mr. Sing's area.

 6 It was broadly to be about United's customer facing

 7 communications on functions.  So it was not exclusively

 8 about customer service.

 9     Q.   You said at the time that you received these

10 survey results, you had other systems, you had

11 management tools, monitoring operational issues like

12 customer service, right?

13          MR. KENT:  Asked and answered.

14          THE COURT:  Sustained.

15 BY MR. GEE:

16     Q.   Do you remember hearing complaints that there

17 is an inflexible separation of people and groups who

18 used to work together?

19     A.   No the independent of reading it.  Is it in

20 this document somewhere?

21     Q.   Turn, if you would, to page 2050.  There are

22 some blocks that are numbered.  I am interested in one

23 through four.  There are some comments that are numbered

24 one through four.  Those are what I am interested in.

25     A.   I see those.
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 1     Q.   In number one you have the statement of "Admins

 2 and other support people are being told not to help

 3 people from other areas."

 4          Were you aware that personnel were being told

 5 not to help other people from other areas heirs?

 6          MR. KENT:  Objection.  Foundation; speculation.

 7          THE COURT:  If she knows.

 8          THE WITNESS:  That wasn't my experience.

 9 BY MR. GEE:

10     Q.   Do you think such a mandate not to help people

11 from other areas would make sense?

12     A.   No, I don't.  And I also doubt that there was a

13 broad mandate to not help people.  This was one employee

14 expressing their perspective.

15     Q.   Turn, if you would, to 2820.  Fifth block down,

16 "Uniformity and Consistency in Scripting."  Do you see

17 the last sentence, "There is no longer a sense of

18 ownership among functional areas"?

19     A.   I do see that.

20     Q.   When you received the results of this survey,

21 do you remember taking any action to try to determine

22 whether any supervisor or higher level employees had

23 told other employees not to help people from other

24 areas?

25     A.   No.  And as I said before, when you are asking
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 1 for anonymous comments from employees, to launch an

 2 investigation into a single anonymous comment wouldn't

 3 make much sense.  The purpose of this information is to

 4 gather information around what is on the minds of

 5 employees generally.

 6     Q.   Have you ever heard this criticism about lack

 7 of ownership or not helping people from other areas

 8 other than complaints in this survey?

 9     A.   I have heard lack of ownership.  I have heard

10 that observations made throughout my career.  There are

11 different times and different places where people

12 working on similar work or similar projects make the

13 observation if some other team member or other team had

14 more ownership of a result, things would be better.  I

15 have heard that before.

16     Q.   Did that problem of lack of ownership become

17 more pronounced after the acquisition by United?

18     A.   Not from my perspective.

19     Q.   Did you ever hear anybody else say that it had?

20     A.   Become worse after the acquisition?

21     Q.   Yeah.

22     A.   Lack of ownership?  I don't remember

23 specifically.   It is kind of a vague question.

24 Ownership of what?  Again, in the contents of specific

25 projects and where people making that observation at
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 1 some time, I don't remember that happening specific

 2 after the acquisition.

 3     Q.   How about department silos, have you heard that

 4 phrase before?

 5     A.   I have.

 6     Q.   Do you believe that departmental silos were

 7 getting deeper following the acquisition by United?

 8     A.   United was generally -- every organization has

 9 horizontally and vertically organized organizations.

10 Vertical organizations or silos are people calling on

11 people who are deeply knowledgeable about a narrow

12 topic.  And generalists are knowledgeable about a

13 broader array of topics, but perhaps not as technically

14 deep in those.  Every organization balances that

15 dynamic.

16          In general United was an organization that had

17 more subject matter experts and fewer generalists

18 whereas PacifiCare had more generalists than United.  So

19 after the two companies came together, I think they

20 actually pulled each other -- I think United became

21 somewhat more general and PacifiCare became somewhat

22 more functionally organized.  I think the words

23 "department silo" is what people use when they are

24 talking about someone who is functionally deeply

25 organized.



9196

 1     Q.   Do you remember hearing complaints about the

 2 United layoffs of legacy PacifiCare employees?

 3     A.   I do remember people being concerned about

 4 legacy PacifiCare layoffs and being concerned about

 5 layoffs in general because United employees were being

 6 laid off in the same timeframes.

 7     Q.   Turn, if you would, to 2831.  The top block

 8 starts, "I really do not think that United or its senior

 9 management" --

10     A.   I see that.

11     Q.   Do you remember that around this time that

12 there was a general concern by legacy PacifiCare

13 employees that they would be laid off in September of

14 2007?

15     A.   I don't remember that.  I don't believe that

16 was true.

17     Q.   Do you remember hearing complaints that there

18 had been a decline in the commitment to PacifiCare staff

19 during this year?

20     A.   No, I don't remember that.

21     Q.   Turn, if you would, to 3012.  The top block

22 starting "there has been a decline in commitment to

23 staff".

24     A.   I am ready.

25     Q.   Given the layoffs of PacifiCare employees that
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 1 we discussed in 2006 and the closure of some operations

 2 in Cypress, would you agree that legacy PacifiCare

 3 employees were justified in feeling at the time that

 4 there had been a decline in commitment to staff during

 5 the last year at PacifiCare sites?

 6     A.   I wouldn't relate that to a comment to the 2006

 7 transition from Cypress to San Antonio.  That went from

 8 one PacifiCare site to two other PacifiCare sites, so I

 9 wouldn't relate this comment to that.

10     Q.   Independent of this comment, do you believe

11 that a legacy PacifiCare employee would be justified in

12 feeling in March of '07 that there had been a decline in

13 commitment to PacifiCare sites?

14     A.   Well, that wasn't my experience and I worked

15 with many employees for whom that wasn't their

16 experience.  I'm not sure you can say someone's feelings

17 are justified or not.  Feelings are feelings.  But I

18 think I believe that there are many, many legacy

19 PacifiCare employees who would not share this viewpoint.

20     Q.   You did not share this viewpoint either?

21     A.   I didn't.

22     Q.   2875.  I think it is the third block down,

23 starting "United laid off some of PacifiCare's best and

24 most," do you see that?

25     A.   I do.
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 1     Q.   The first sentence, do you think it is a fair

 2 criticism that United laid off some of PacifiCare's best

 3 and most dedicated employees?

 4     A.   From this employee's perspective, perhaps.  I

 5 don't know who they are talking about or what population

 6 they are talking about.

 7     Q.   Well, from your perspective.  Do you believe

 8 that United laid off some of PacificCare's best and most

 9 dedicated employees?

10     A.   I don't have that kind of detailed information

11 to make that observation.  Many of the best, dedicated

12 employees that I worked with at PacifiCare over the

13 years are still there.

14     Q.   There are some pretty harsh comments in this.

15 "United seems to be all about money.  It is a terrible

16 company.  I wish the merger had never happened."  Do you

17 remember these -- seeing the comments on this page, does

18 it remind you of seeing many negative comments about

19 United at the time you analyzed the survey results?

20          MR. KENT:  Objection.  It is irrelevant.  It is

21 undue use of time to go through these anonymous

22 responses and we are not getting anywhere.

23          MR. GEE:  I know you think we are not getting

24 anywhere, but these are comments made by PacifiCare

25 employees about --



9199

 1          THE COURT:  Your question was does she remember

 2 hearing that at that time?

 3          MR. GEE:  It is a preliminary question.

 4          THE COURT:  All right, I will allow it.

 5          THE WITNESS:  I don't remember employees

 6 making -- this is a very negative comment obviously from

 7 a very unhappy person.  I don't remember a lot of

 8 comments at this level.  I certainly remember comments

 9 from both PacifiCare and United employees at the time

10 who were going through a lot of change and they were

11 unsettled by it.  So people expressed that by expressing

12 concerns about the Company.

13 BY MR. GEE:

14     Q.   Do you believe that many legacy PacifiCare

15 employees had a negative view about the

16 PacifiCare/United merger?

17     A.   "Many" is a very subjective term.  I think

18 there were some employees who had a negative viewpoint

19 because it subjected them to a lot of change in their

20 processes.

21     Q.   Turn, if you would, to 3063, third block down,

22 "I feel like our group has been negatively impacted by

23 the PacifiCare acquisition."  This employee appears to

24 be a non-legacy PacifiCare person who is complaining

25 about the PacifiCare layoffs.  Do you agree with that
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 1 characterization?

 2     A.   That is correct.  That is how I would read it

 3 also.

 4     Q.   This person is complaining that there is no

 5 PacifiCare knowledge left to tell his or her group, what

 6 went on at PacifiCare, right?

 7     A.   So those aren't the specific words here.  They

 8 are complaining about having to figure processes out

 9 that they don't have enough information about.

10     Q.   Because there aren't legacy PacifiCare people

11 there to tell them what those processes used to be?

12     A.   Well, later, it appears they are actually

13 complaining about their leadership, that they want more

14 knowledge and direction from the management level.  So I

15 am not sure that I can agree with your generalized

16 statement.

17     Q.   Do you remember hearing complaints in this

18 survey about a loss of PacifiCare institutional

19 knowledge?

20     A.   Not other than what -- not specifically, other

21 than what we just read.

22     Q.   How about in general, outside of this survey,

23 do you remember following the PacifiCare layoffs in

24 2006, do you remember hearing PacifiCare employees or

25 United employees complaining about the loss of



9201

 1 institutional knowledge?

 2     A.   I do remember us talking about institutional

 3 knowledge and the need to preserve it and where somebody

 4 may have left.  Most of the time I remember talking

 5 about it in the context of people who left voluntarily

 6 and who might have been subject matter experts and

 7 talked about institutional knowledge.  So I do remember

 8 having conversations about preservation and

 9 institutional knowledge and the challenges of not having

10 it readily available.

11     Q.   Turn, if you would, to 2795.  Fifth block down,

12 starting with -- I think the person means "inadequate

13 and active resources need to be provided."

14          THE COURT:  Why do you think it is

15 "inadequate"?  I think it is meant to be "adequate."

16          MR. GEE:  I think you are right, Your Honor.

17 Thank you for the correction.  I see that.

18 BY MR. GEE:

19     Q.   This person says there is never enough time to

20 train and it is constantly, "Just do the best you can.

21 We'll get to the cleanup later."

22          Do you see that?

23     A.   I do.

24     Q.   To your knowledge, was it the policy of United

25 to do something quickly and after it was done to cleanup
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 1 the problems that resulted after?

 2     A.   No, I don't believe that is a policy of the

 3 organization in any way, shape or form.

 4     Q.   This is a pretty specific criticism that this

 5 employee has, would you agree?

 6          MR. KENT:  Objection; irrelevant.

 7          THE COURT:  What's the relevancy?

 8          MR. GEE:  It is preliminary to.

 9          THE COURT:  I will allow it as preliminary.

10          THE WITNESS:  It is not referencing a specific

11 activity.  I am not sure what you mean by "specific."

12 They are obviously expressing frustration here.

13 BY MR. GEE:

14     Q.   Do you have any reason to doubt that this

15 employee got that direction, "Do the best you can, we'll

16 get to the cleanup later"?

17     A.   It doesn't strike me as the kind of directive

18 that a managerial level person may give.  They may have

19 heard it.  I don't know.

20     Q.   Last week you testified about Insurance Code

21 Section 10169, the statute that requires notification to

22 insureds about their rights to request an Independent

23 Medical Review.  Do you remember that testimony?

24     A.   I do.

25      MR. GEE:  Q.  Your Honor, we are trying something
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 1 new here to try and speed things up.

 2          MR. KENT:  That would be new.

 3          MR. GEE:  We have a set of previously marked

 4 exhibits that we are going to distribute all at once.

 5 BY MR. GEE:

 6     Q.   Feel free to look them all over, or my

 7 suggestion would be to look at them as we go through

 8 them.

 9     A.   I will just glance through them.

10     Q.   Sure.

11          Turn, if you will, to 5300.  It is the

12 April 23rd template letter, responses to an insured's

13 appeal; is that right?

14     A.   Yes.

15     Q.   You testified that this is one of the documents

16 to which PHLIC added IMR notification language following

17 the  enactment -- after Section 10169 became effective;

18 is that right?

19     A.   Yes.

20     Q.   The IMR language appears on 7515, right?

21     A.   It is first mentioned on 7512 in the fourth

22 paragraph.  It directs them to the subsequent pages

23 where it says "voluntary external review,"and then there

24 are specific instructions for how to apply for an

25 Independent Medical Review.
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 1     Q.   Do you know when this IMR language was added to

 2 these appeal letters?

 3     A.   I believe it was added to them in anticipation

 4 of the January 1, 2001 effective date.

 5     Q.   Was PHLIC required to submit this IMR

 6 notification to CDI for review before PHLIC included it

 7 in their appeal letters?

 8     A.   That is not my understanding.  I don't believe

 9 so.

10     Q.   Did PHLIC, in fact, submit this IMR

11 notification language to CDI for approval before adding

12 it to these letters?

13     A.   I don't think so, but I wasn't supervising the

14 regulatory team for PHLIC at that time, but I don't

15 think so.

16     Q.   Would it have been the practice of the

17 regulatory team in 2001 to submit it to CDI for review

18 or approval?

19     A.   I don't think so.  I don't think there was an

20 expectation on the CDI side that this type of

21 information would be submitted for a proactive approval

22 that there clearly was on the DMHC side.

23     Q.   5301, the template letter that is used to

24 inform an insured that a requested service has been

25 denied because it is not a covered benefit, right?
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 1     A.   That right.

 2     Q.   You testified that this was another letter to

 3 which IMR notification language was added?

 4     A.   Right.

 5     Q.   Right?

 6     A.   Yes.

 7     Q.   In 2001 it was added, right?

 8     A.   That's my understanding, yes.

 9     Q.   Prior to adding this IMR notification language,

10 PHLIC didn't submit it to CDI for review or approval to

11 your knowledge?

12     A.   Not to my knowledge.

13     Q.   5302 is another letter to which IMR language

14 was added in 2001, right?

15     A.   Right.

16     Q.   To your knowledge, again, PHLIC did not seek

17 CDI review or approval prior to adding IMR notification

18 language?

19     A.   Not to my knowledge.

20     Q.   You testified that PHLIC did not add IMR

21 notification language to EOBs in 2001 because at the

22 time members received EOBs, they are not eligible to

23 request an IMR, right?

24     A.   Right.

25     Q.   You also testified that PHLIC believed that
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 1 Section 10169 did not require IMR notification language

 2 to be put on EOBs, right?

 3     A.   That's correct.

 4     Q.   Turn, if you would, to 5298.  And the first

 5 page, 7302, you testified that this subsection,

 6 Subsection (j) of 10169 sets forth the conditions for an

 7 insured to file with CDI or a request for an Independent

 8 Medical Review, right?

 9     A.   That's correct.

10     Q.   You said that one of those conditions was that

11 the insured must have had a claim denied on basis that

12 services were not medically necessary, right?

13     A.   That's correct.

14     Q.   You also testified that another condition for

15 an insured file an IMR request with CDI was that the

16 insured must have filed an appeal with the plan and gone

17 through your appeals process, right?

18     A.   Right, and had the decision upheld through that

19 process.

20     Q.   So the denial is upheld?

21     A.   Correct.

22     Q.   You are aware, are you not, that Subsection (j)

23 of 10169 is not at issue in this action?

24     A.   Meaning that no violations have been alleged of

25 that subsection?
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 1     Q.   Yes.

 2     A.   Yes.

 3     Q.   Now, on the next page, 7303, we have the

 4 statute at issue here, Subsection (i) of 10169, are you

 5 there?

 6     A.   I am.

 7     Q.   Now this provision requires that an insureds

 8 prominently display on certain insurance materials

 9 information about the IMR, the right to request an IMR,

10 where the insured believes that health care services

11 have been improper denied, modified or delayed by the

12 insurer or one of its contracting providers.  Do you see

13 that language?

14     A.   Yes.

15     Q.   Do you read anything in Subdivision (i) that

16 insureds need to provide this IMR language only when the

17 denial is based on medical necessity?

18     A.   No.  I see that it specifies the documents

19 where the notice is to be provided.

20     Q.   Do you see anything in Subdivision (i) that

21 says insurers need to provide IMR notification language

22 only after an insured has filed an appeal with the

23 insurer and has gone through the plan's appeals process?

24     A.   No.  Again, it is specifies the documents where

25 the notice is required.
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 1     Q.   So you understand Section 10169 Subdivision (i)

 2 as requiring an insurer to include IMR notification

 3 language on certain insurance materials, regardless of

 4 whether the denial was based on medical necessity,

 5 right?

 6     A.   That's correct.

 7     Q.   And regardless of whether the insured has filed

 8 an appeal with the insurer, right?

 9     A.   I understand it to mean that we are supposed to

10 provide notice in the materials that are referenced

11 here.

12     Q.   Regardless of whether the insurer has gone

13 through the appeals process?

14     A.   Right, another of these materials wouldn't have

15 any relevancy to the appeals process, that's correct.

16     Q.   Are you aware that when CDI receives a request

17 for IMR that doesn't meet the conditions of

18 Section 10169(j), its policy is to treat that request as

19 a general complaint and to perform a regulatory review

20 of that claim?

21     A.   I was not specifically aware of that.

22     Q.   Do you know of any law that prevents CDI  from

23 acting on an MRI complaint that doesn't satisfy the

24 conditions of 10169(j)?

25     A.   I'm not sure I understand your question.
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 1     Q.   Do you know of a law that prevents CDI from

 2 acting on an IMR request before exhaustion of an

 3 insurer's appeals process?

 4     A.   No.

 5          MR. KENT:  Objection.  Vague.  It also sounds

 6 irrelevant.  The issue is whether IMR is to go in EOBs.

 7          MR. GEE:  They put on direct testimony about

 8 10169(i) and explained that the reason they were not on

 9 EOBs was because at the time that an insured receives an

10 EOB hasn't gone through the grievance process and that

11 is why it wasn't put on the EOBs.  I am going to their

12 state of mind when they made that decision.

13          THE COURT:  I will allow it.

14          (Question read.)

15          THE WITNESS:  No.

16          THE COURT:  No, she doesn't know of anything

17 that prevents the Department from doing that.

18          MR. GEE:  Now would be a fine time to break.  I

19 have another section that would go over.

20          THE COURT:  9:00.

21          MR. GEE:  That's fine, Your Honor.

22          MR. KENT:  That's fine.

23          (The proceedings were adjourned at 3:45 p.m.)

24                          --oOo--

25
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 1 Wednesday, July 21, 2010              9:06 o'clock a.m.

 2                         ---o0o---

 3                   P R O C E E D I N G S

 4      THE COURT:  On the record before the Insurance

 5 Commissioner of the State of California in the matter

 6 of PacifiCare Life and Health Insurance Company.  This

 7 is OAH Case No. 2009061395, Agency No. UPA 2007-00004.

 8          Today's date is July 21st, 2010.  Counsel are

 9 present.  Respondent is present in the person of

10 Ms. de la Torre.  And Ms. Monk is still on the stand.

11          Go ahead.

12      MR. GEE:  Thank you, your Honor.

13                        NANCY MONK,

14          called as a witness by the Respondent,

15          having been previously duly sworn,

16          was examined and testified further as

17          hereinafter set forth:

18          CROSS-EXAMINATION BY MR. GEE (Resumed)

19      MR. GEE:  Q.  Good morning, Ms. Monk.

20      A.  Good morning.

21      Q.  You testified last week about a PLHIC

22 certificate of coverage that stated that the policy had

23 a 12-month preexisting exclusionary period.  Do you

24 remember that?

25      A.  I do.
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 1      Q.  That meant that, for up to 12-months after the

 2 date of the policy inception, PLHIC would deny claims

 3 for services pertaining to a member's preexisting

 4 condition, right?

 5      A.  For certain types of services, right.

 6      Q.  And the date of the policy inception is

 7 usually the date of an employee's -- date of hire for

 8 an employee, right?

 9      A.  I believe that's right.  I don't have a

10 perfect detailed understanding of the start date of an

11 employee's preexisting condition waiting period.  I

12 believe that it can also be influenced by an employer's

13 policy relative to any waiting period that the employer

14 might have.

15      Q.  But the problem was that the law permitted

16 only a 6-month preexisting condition period, right?

17      A.  For the certificate that we were talking

18 about, yes.

19      Q.  And PLHIC did, in fact, circulate that illegal

20 certificate of coverage to its members, right?

21      A.  We did circulate the certificate that had the

22 12-month error in it; that's correct.

23      Q.  For those policies, PLHIC illegally applied a

24 12-month preexisting condition exclusionary period,

25 right?
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 1      A.  The error was in effect on those policies for

 2 a period of time.

 3      Q.  So claims were incorrectly denied, right?

 4      A.  Claims were incorrectly denied, that's

 5 correct.

 6      Q.  Do you know for what period PLHIC distributed

 7 that certificate?

 8      A.  The distribution of that certificate -- I

 9 don't know the month when the certificate was first

10 distributed.  It was sometime in 2004.  It was approved

11 by the CDI in January of 2004, and so it was

12 distributed at some point after that.

13      Q.  Do you know when it was corrected?

14      A.  Yes, it was corrected in December of 2006.

15      Q.  And the certificate we're referring to -- do

16 you have Exhibit 5299 in front of you?

17      THE COURT:  Is it one of your --

18      MR. GEE:  It's not.  That's a different section.

19 I think this is an exhibit that they marked last week.

20      THE WITNESS:  I have it here.

21      MR. GEE:  Q.  Have you got it?  And the

22 certificate that we're discussing is in 5299, right?

23      A.  That's correct.

24      Q.  You testified that CDI approved this

25 certificate, right?
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 1      A.  I think I said "authorized," but I think that

 2 the words "approved" and "authorized" were used last

 3 week somewhat interchangeably.

 4      Q.  In your experience with regulatory issues, is

 5 it your understanding if an insurer submits to CDI an

 6 illegal certificate of coverage and CDI approves or

 7 authorizes it, that means the certificate is not

 8 illegal?

 9      A.  My understanding is that, when we go through

10 process, the back-and-forth process with CDI where they

11 review our certificates, provide comments, we correct

12 their comments or discuss them with them to their

13 satisfaction and receive their authorization, that the

14 CDI is authorizing that for use.  So we've engaged in a

15 process that's expected under the regulatory framework

16 relative to distributing a certificate.

17      MR. GEE:  Can I get the question read back?

18          (Record read)

19      THE COURT:  Calls for a yes or no answer.  And

20 then you can always explain an answer.  I think it's a

21 good practice to try and do that.

22      THE WITNESS:  I guess the answer is I'm not sure.

23 I'm not a lawyer, so I don't -- I don't really

24 understand, if we go through the expected process of

25 filing and getting authorization on a certificate and
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 1 then use it, if we've committed an illegal act or not.

 2 So I guess I'm not sure.

 3      MR. GEE:  Q.  Is it your understanding that

 4 violations of law that result from an illegal

 5 certificate approved by CDI are not really violations?

 6      MR. KENT:  No foundation.  It's argumentative.

 7      THE COURT:  Sustained.

 8      MR. GEE:  Q.  I'd like to talk to you about the

 9 process that PLHIC employed in putting together a

10 certificate such as contained in 5299.

11          First, the employee who filed the certificate

12 was Julie Burton; is that right?

13      A.  That's correct.

14      Q.  B-U-R-T-O-N.  Who is Ms. Burton?

15      A.  She was one of the regulatory team members

16 responsible for filing products with various

17 departments of insurance at that time.

18      Q.  What's her title?

19      A.  I don't remember what her specific title was.

20      Q.  Do you know what her grade level was when she

21 filed the certificate?

22      A.  She filed the certificate at a time prior to

23 the acquisition, and PacifiCare Health Systems didn't

24 use grade levels.  So I don't know.

25      Q.  Do you know if there were any minimum
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 1 qualifications for her position in 2004?

 2      A.  I don't -- I don't remember if they -- you

 3 know, what the documented minimum qualifications were.

 4 In the job that she had, she would have been expected

 5 to have familiarity with the filing and insurance codes

 6 in the states in which she was filing documents and the

 7 process generally of how to file a document, how to

 8 prepare a document, how to interact with regulators

 9 relative to their comments, et cetera.

10      Q.  Do you know if she was trained on the

11 California Insurance Code?

12      A.  I don't specifically know what her training

13 was.  She was a -- an employee that had been with the

14 company for some time in the role that she was in at

15 the time that she joined my team.  So I don't know what

16 her specific training was.  I know she had been doing

17 what she was doing for a long time on behalf of the

18 company.

19      Q.  Would someone in her position have been

20 trained on the California Insurance Code in the normal

21 course in 2004?

22      A.  It would have depended on the training that

23 they had at the time they joined the company and took

24 on those responsibilities.  So if they weren't

25 competent in the California Insurance Code at the time
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 1 that we were asking them to do those activities, yes,

 2 they would definitely have been trained.

 3      Q.  What conditions -- or what prior experience

 4 would someone need to have not to have to be trained on

 5 the California Insurance Code?

 6      A.  They would have had to come from a position in

 7 which they'd been using the Insurance Code in a similar

 8 fashion to the one that we were expecting them to use

 9 and have familiarity with it and experience with it.

10      Q.  Was there a standard training program on the

11 Insurance Code for people in Ms. Burton's position in

12 2004?

13      A.  There was an externally provided training

14 program that the employees in Ms. Burton's position had

15 available to them to take advantage of either by their

16 own request or by their manager's suggestion.

17          So there was -- there was standard training

18 that was available, and, again, it was suggested by

19 managers based on the employee's qualifications at the

20 time.

21      Q.  It wasn't required?

22      A.  It wasn't required if their job didn't require

23 it.

24      Q.  Who was the vendor?

25      A.  I don't recall.
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 1      Q.  Did Ms. Burton draft the language of this

 2 certificate in 5299 by herself?

 3      A.  I don't actually know that.  My understanding

 4 is that she was using an already-drafted template and

 5 so that what she was doing with that template was

 6 conforming it to the product that was being filed on

 7 behalf of the company.

 8      Q.  Do you know what template she used?

 9      A.  I don't.

10      Q.  Do you know if she worked by herself in

11 conforming the template to the product?

12      A.  She would have both worked by herself and in

13 consultation with other employees.  The sort of

14 customary practice among the filers is, if they're

15 working on issues that they understand and are

16 competent at, they do work alone.  But they frequently

17 consult with each other about -- about language issues

18 and different -- different certificates that they're

19 working with.  So it would have been both.

20      Q.  Do you know whom she consulted with?

21      A.  It would have been other members of the team,

22 including her manager, if she had required assistance.

23      Q.  But she had primary responsibility for putting

24 together the certificate; is that right?

25      A.  Again, I believe she started with a template.
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 1 So she had primary responsibility for filing the

 2 certificate and going through the process and getting

 3 it approved.

 4      Q.  Only if she had questions or comments would

 5 she raise them with one of her colleagues; is that

 6 right?

 7      A.  That's correct.

 8      Q.  So after Ms. Burton completes her task of

 9 conforming the template to the product and completing

10 this certificate, what does she do next?

11      A.  She files it with the Department.

12      Q.  Before she files it with the Department, was

13 the certificate verified by anyone else at PacifiCare

14 for compliance with the law?

15      A.  I don't know if she asked for any kind of

16 assistance or advice prior to filing it.  I just --

17      Q.  There was not a standard --

18      THE COURT:  Wait, wait.  You're stepping on her.

19      MR. GEE:  Q.  I'm sorry.  I apologize.  Are you

20 finished?

21      A.  I am.

22      Q.  There's not a standard procedure at PacifiCare

23 to have an additional person verify the certificate for

24 compliance before it's submitted to CDI?

25      A.  No.
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 1      Q.  After PacifiCare receives the certificate back

 2 from CDI, do you know what PacifiCare does with that

 3 certificate?

 4      A.  It's distributed to the various departments

 5 that have responsibilities relative to essentially

 6 implementing the certificate and putting it into

 7 distribution.

 8      Q.  What departments would those be?

 9      A.  I won't be able to name them all, but it would

10 be product management, benefit loading, the claims

11 department, membership accounting, the sales

12 department -- those are the only ones I can think of

13 right now.  There may be more.

14      Q.  Fair enough.  And before the certificate went

15 to those departments, was there any effort made by

16 PLHIC to verify that the certificate complied with the

17 law?

18      A.  It had just gone through the primary

19 verification process of being reviewed by the State --

20 or by the CDI, and authorized.  So at that point, it

21 would have been assumed that it was correct.  And it

22 would have been distributed to the departments.

23      Q.  So "no"?  Your answer is "no"?

24      MR. KENT:  Asked and answered.

25      THE COURT:  Overruled.
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 1          You need to answer the question yes or no and

 2 then explain it.

 3      THE WITNESS:  Okay.

 4          Do you mind reading the question?

 5          (Record read)

 6      THE WITNESS:  No, because the filing had gone

 7 through the approval process with the State and was

 8 assumed to be correct.

 9      MR. GEE:  Q.  And when the certificate goes to the

10 product management department, do you know what that

11 department does with it?

12      A.  I don't know everything that they would have

13 done with it.  They would have done a variety of things

14 with it in terms of preparing collateral material to go

15 with the certificate, preparing training for sales

16 staff, verifying that the various other departments

17 that were needed to make changes in order to administer

18 the certificate, that they had done those things by the

19 expected distribution date, that sort of thing.  But I

20 don't know -- I don't know all of their tasks at a

21 detailed level.

22      Q.  Thank you.  Do you know why the certificate

23 goes to product management, for what purpose?

24      A.  It goes to product management because they

25 have a set of coordination activities in terms of
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 1 putting the certificate into distribution.

 2          (Reporter interruption)

 3      MR. GEE:  I'm sorry, Ms. Monk.  I forgot the last

 4 answer.

 5          For what purpose does product management

 6 receive the certificate?

 7      A.  They receive it because they have a set of

 8 coordination activities that they're responsible for in

 9 distributing -- implementing and distributing a

10 certificate that's been filed.

11      Q.  And how about benefit loading?  Why do they

12 receive the certificate?

13      A.  So that they can load the benefits associated

14 with the certificate.

15      Q.  They input the terms of the certificate into

16 the claims processing systems, right?

17      A.  I'm not actually sure if they touch the claims

18 system or not.  It may be a different system that

19 they're loading the information in.  And I think they

20 also work with both the summary of benefits and the

21 certificate.

22      Q.  Are they an IT function?

23      A.  I don't know.

24      Q.  And presumably they would have loaded -- they

25 would have been responsible for loading the 12-month
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 1 preexisting condition period term, right?

 2      A.  I don't know that either.  I don't know if

 3 that would have been their function or a different

 4 department's function.

 5      Q.  Why does claims receive the certificate?

 6      A.  I think claims receives it so that they can

 7 load -- so that they can program the claims system to

 8 work in conjunction with the certificate.  I think

 9 that's right.  But we're kind of far out of my detailed

10 knowledge sphere right now.

11      Q.  I understand.  What about membership

12 accounting?

13      A.  Same thing.  So that they can track employers

14 that are purchasing this particular product and summary

15 of benefits as opposed to another one.

16      Q.  Do you know who in claims receives the

17 certificate, what their function is?

18      MR. KENT:  You want a live body or a part of the

19 company?  It's vague.

20      THE COURT:  The person?

21      MR. GEE:  Q.  The person.

22      A.  I don't.

23      Q.  How about the position?

24      A.  No, I don't know.

25      Q.  Then after the certificate is sent to these



9228

 1 departments and the certificate's implemented,

 2 PacifiCare started receiving claims under their

 3 certificate, right?

 4      A.  At some point, right.

 5      Q.  Those claims would have been processed by

 6 PLHIC claims examiners, right?

 7      A.  Or the system.  Some of them would have been

 8 auto-adjudicated, but some of them would have been

 9 touched by the PLHIC claims examiners.

10      Q.  So in some of those instances, claims

11 examiners were incorrectly applying the 12-month

12 preexisting condition for claims under the certificate;

13 isn't that right?

14      A.  I don't think I -- I don't think I agree with

15 the statement that you just made.

16      Q.  Okay.

17      A.  They would have been applying the terms of the

18 certificate to the claims that were being received.

19      Q.  Which had the 12-month preexisting condition

20 period, right?

21      A.  Yes, the certificate did have a 12-month

22 preexisting condition period in it.

23      Q.  These claims examiners would have been trained

24 on the California Insurance Code, wouldn't they have

25 been?



9229

 1      A.  I know that the claims examiners are trained

 2 on the Fair Claims Practices Act and the claims portion

 3 of the Insurance Code.  I actually don't know if

 4 they're specifically -- would have been specifically

 5 trained on the section of the Code that talks about

 6 preexisting condition.

 7          And I believe that the California Insurance

 8 Code does allow a 12-month period for certain policies.

 9      Q.  But not for this policy, right?

10      A.  Not for this policy.

11      Q.  You testified that the root cause of

12 PacifiCare's illegal certificate was the product filer

13 who submitted the document made a mistake, right?

14      MR. KENT:  Misstates the prior testimony.  She

15 didn't say anything about "illegal."

16      THE COURT:  All right.  I'm going to allow the

17 question.

18          It's your characterization of the document,

19 not the witness's.

20      THE WITNESS:  Could you read the question.

21          (Record read)

22      THE WITNESS:  I did testify that the product filer

23 made a mistake on the 6- versus 12-month issue in

24 filing the certificate, that's correct.

25      MR. GEE:  Q.  And that was the root cause, right?



9230

 1      A.  Yes.

 2      Q.  And the certificate in 5299, you -- did you

 3 testify that the certificate in 5299 was not in

 4 compliance with the law?

 5      A.  I don't remember if I testified that or not.

 6      Q.  Was it in compliance with the law?

 7      A.  It was not in compliance with the 6- versus

 8 12-month preexisting condition issue.

 9      Q.  Is it your testimony that PacifiCare's only

10 mistake with respect to the certificate in 5299 was

11 that made by Ms. Burton?

12      MR. KENT:  Objection, vague.

13      THE COURT:  I'm not sure what the issue is.

14      MR. GEE:  The root cause was -- that she testified

15 about was only a mistake made by Ms. Burton.  I'm

16 wondering if there were other root causes.

17      THE COURT:  All right.  I'll allow it.

18      THE WITNESS:  Other root causes associated with

19 the 12- versus 6-month pre-ex issue?

20      MR. GEE:  Q.  Yeah.

21      A.  Not to my knowledge.

22      Q.  You testified that PLHIC took corrective

23 actions once it discovered that the certificate was not

24 in compliance with the law.

25      A.  That's correct.
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 1      Q.  One of those corrective actions was to go back

 2 and look at claims that had been incorrectly denied

 3 because of the application of the 12-month period

 4 instead of the 6-month period, right?

 5      A.  Yes.

 6      Q.  You said PLHIC had readjudicated those claims

 7 that had been incorrectly denied on that basis; is that

 8 right?

 9      A.  Yes.

10      Q.  Were you aware that that corrective action was

11 taken at the direction of CDI?

12      A.  I'm aware that Nicoletta Smith asked for

13 reports on the readjudication of those claims and that

14 we supplied that.  We would have done that regardless

15 of if CDI had asked for that information or not.  When

16 we discover errors of this type, we go back and fix

17 claims as a general practice.

18      Q.  So the answer is "yes"?

19      A.  I said I am aware that the CDI asked us for

20 information related to the readjudication of claims.

21      Q.  You're aware that they requested the

22 corrective action?

23      A.  I'm actually not sure about that.  I don't

24 know what the specific dialog was between the plan and

25 the CDI.  I don't know if the plan said, "We're going
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 1 to go back and look at claims," and Nicoletta said, "I

 2 want to see those reports," or what order that happened

 3 in.  I really just don't know.

 4      Q.  Was Ms. Burton informed of her mistake?

 5      A.  Ms. Burton was no longer with the company at

 6 the time that this occurred.

 7      Q.  To your knowledge, has PLHIC -- since this

 8 incident, has PLHIC implemented any corrective actions

 9 to establish improved procedures for verifying legal

10 compliance with its certificates?

11      A.  We have implemented changes to our procedures

12 for managing product documents through the regulatory

13 team in particular.  So we've -- we have more staff

14 now.  We have also narrowed the number of states that

15 any particular product filer is responsible for filing

16 so that they are more focused on fewer states and are

17 able to be more deeply knowledgeable about fewer states

18 so that they've got the expertise and the knowledge

19 base to manage the documents more -- and make -- avoid

20 errors like this one.

21      Q.  When were those changes made?

22      A.  I don't remember.

23      Q.  You said you made changes in the managing of

24 product documents.  What changes were those?

25      A.  The changes that we made were related to the
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 1 way that the product documents are staffed so that

 2 there are -- each product filer is responsible for

 3 fewer states and is capable of being more focused on a

 4 small number of states.

 5      Q.  Have those changes been, in your opinion,

 6 effective?

 7      A.  Yes, I think they have been effective.

 8      Q.  Were you aware that it was also the case in

 9 2006 to 2008 that PLHIC was not maintaining records on

10 the date of hire of a member in a group policy?

11      A.  I remember hearing discussions about this, and

12 my recollection of those discussions is that we were

13 partially maintaining date of hire but that we did not

14 have a good systematic way of receiving that

15 information from all employer groups.

16      Q.  And the date of hire -- strike that.

17          Did PLHIC ever determine the root cause of

18 this omission?

19      A.  I'm not sure what omission you mean.

20      Q.  Failing to record the date of hire in some

21 instances.

22      MR. KENT:  Misstates the prior testimony.

23      THE COURT:  I'm not sure.

24          Can you read back the prior --

25          (Record read)
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 1      THE COURT:  I'm going to allow it.

 2      THE WITNESS:  So again, I've heard this discussed.

 3 I don't have a detailed knowledge of it.  My

 4 understanding was that we did not have a systematic

 5 method of receiving date of hire from all employer

 6 groups.

 7      MR. GEE:  Q.  Ms. Monk, I'd like to go back to

 8 Insurance Code Section 10169(i), the statute we were

 9 talking about yesterday, on IMR notification language.

10 Do you remember discussing that?

11      A.  I do.

12      Q.  Do you have the packet of exhibits that we

13 distributed yesterday afternoon?

14      A.  I do.

15      Q.  Turn, if you would, to 5302.  Are you there?

16      A.  I am.

17      Q.  This is a template letter used to inform an

18 insured of a denial of requested service based on the

19 basis that it's not medically necessary, right?

20      A.  That's correct.

21      Q.  And an insured would receive this letter

22 before he or she files an appeal with PLHIC and goes

23 through the grievance process, right?

24      A.  That's correct.

25      Q.  Turn if you would back to 5301.  You testified
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 1 that this is a benefit denial letter that included --

 2 that PacifiCare decided needed to include IMR

 3 notification language, right?

 4      A.  We interpreted the law to -- yes.  We

 5 interpreted the law to require the language to go in

 6 this letter.

 7      Q.  You testified that the statutory language

 8 clearly required IMR notice to go in these letters of

 9 denial, right?

10      A.  Yes.

11      Q.  You would agree, would you not, that at the

12 time an insured receives a benefit denial notice

13 reflected in 5301, he or she has not gone through

14 PLHIC's appeals process yet, have they?

15      A.  Yes, I would agree that they have not gone

16 through the appeals process on whatever the service is

17 that's the subject of the letter.

18      Q.  You would agree, would you not, that insureds

19 receive 5301 -- a 5301 letter denying coverage for

20 reasons other than medical necessity, right?

21      A.  Yes.  The purpose of this letter is to

22 communicate a denial for requested services because

23 they're not a covered benefit.

24      Q.  And the clear statutory language that you were

25 referring to as requiring IMR notification on a letter
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 1 such as 5301 is the language says "letters of denials."

 2 Right?  If you turn to 5298, the second page of that.

 3      A.  Yes.

 4      Q.  So assuming EOBs constituted letters of

 5 denial -- and I'm not asking you to agree that they do

 6 in fact constitute letters of denial -- but if they

 7 were, the statutory language in your opinion would

 8 clearly require EOBs to contain IMR notification

 9 language, right?

10      A.  So you're asking me to assume that they are

11 but not agree that they are?

12      Q.  I'm not asking to you agree that EOBs are

13 letters of denial, but if they were, you would agree

14 that the statutory language requires IMR notification

15 on EOBs?

16      MR. KENT:  Incomplete hypothetical.

17      THE COURT:  Overruled.

18      THE WITNESS:  If EOBs were defined as a letter of

19 denial, I would agree that the IMR language would be

20 required to be in them by this law.

21      MR. GEE:  Q.  In fact, today, PLHIC does include

22 IMR notification on EOBs; is that right?

23      A.  Yes, that's right.  We did include IMR

24 language on EOBs to meet the expectations of the CDI.

25 The CDI asserted that it was required, and we agreed to



9237

 1 put it in.

 2      Q.  Turn if you would to 5304.  This was an

 3 excerpt of 5085 in evidence.  And if you flip to 7545,

 4 you had testified that this chart indicated that the

 5 insurance company has the obligation to inform an

 6 insured for the option of an IMR after the insured

 7 completes the insurance company's grievance and appeals

 8 process.  Do you remember that testimony?

 9      A.  I remember discussing it.  I'm not sure that's

10 exactly what I said, but I think I said this chart

11 agrees with our interpretation of the law, that, at the

12 point that a member is filing an appeal, we're required

13 to give them notice of an IMR.

14      Q.  Okay.  In the upper right-hand corner of this

15 page, it says, "As of December" -- and unfortunately

16 there appears to have been a hole punch.  But I think

17 we can tell that it says "December" something of

18 "2000."  Do you see that?

19      A.  I see that.

20      Q.  And the statute we're talking about, Section

21 10169 Subdivision (i), requires insurers to provide IMR

22 notification effective January 1, 2001.  Right?

23      A.  Yes.

24      Q.  This page, 7545, comes out of a CDI internal

25 manual; is that your understanding?
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 1      A.  That is my understanding.

 2      Q.  Have you ever seen this page before it was

 3 produced to PacifiCare in connection with this

 4 enforcement action?

 5      A.  I had not seen it before.

 6      Q.  To your knowledge, has anyone at PacifiCare

 7 ever seen this page before it was produced in this

 8 enforcement action?

 9      A.  Not to my knowledge.

10      Q.  You also testified that, following the

11 enactment of AB 55, PacifiCare of California provided

12 the DMHC a list of documents on which it was going to

13 include IMR notification.  And the DMHC approved that

14 list, right?

15      A.  I don't think that's what I testified.  In

16 fact, we provided them the actual documents.

17      Q.  I'm sorry.  You provided them the actual

18 documents.

19          Did you specifically ask DMHC whether EOBs

20 needed to include IMR notification language?

21      A.  I don't think we did ask them that.

22      Q.  You testified about a period of time during

23 which PLHIC submitted to CDI a proposed IMR

24 notification language to be included on EOBs, right?

25      A.  I'm not sure I -- I don't remember
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 1 specifically what portion of my testimony you're

 2 referring to.

 3      Q.  There's a period of time in which PacifiCare

 4 was sending to CDI proposed language, proposed IMR

 5 notification language, to be included on EOBs.  Do you

 6 remember that?

 7      A.  We did send -- one of the documents in here

 8 is -- I think it's Exhibit 14.  The e-mail from Laura

 9 Henggeler to Nicoletta Smith on April 20th of 2007

10 indicates that Laura is forwarding to Nicoletta the --

11 not proposed language, the language that we're

12 implementing for the EOBs to satisfy the CDI.

13      Q.  On this Exhibit 14, the attachment, that's not

14 the actual language that was implemented, right?

15      A.  It's not the language that was implemented

16 because the CDI repeatedly revised this language.

17      Q.  I want to make clear, is it your understanding

18 that the CDI was under a legal obligation to review and

19 correct PacifiCare's proposed IMR notification

20 language?

21      A.  No.  That's not my understanding.  In fact,

22 the way that -- you can see that the way that this was

23 submitted to the CDI was to provide them with the

24 language that we were going to implement.

25          So there was no -- there was no request for
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 1 feedback included in this correspondence.

 2      Q.  Turn, if you would to 5303, do you remember

 3 discussing this letter last week?

 4      A.  Yes.

 5      Q.  And did you receive a copy of this letter

 6 around March of '07?

 7      A.  No, I did not.

 8      Q.  You testified that Ms. Henggeler reported to

 9 you at this time, right?

10      A.  That's right.

11      Q.  And you also said that she kept you apprised

12 of this IMR notification language around this time,

13 right?

14      A.  I think I testified that she was generally

15 keeping me apprised of the ongoing communications --

16 that ongoing communications were occurring with the

17 CDI.

18      Q.  Did she convey the substance of this letter to

19 you around that time?

20      A.  No, not in a detailed way.

21      Q.  First paragraph, Ms. Henggeler is discussing a

22 telephone conference that occurred on March 23rd, '07.

23 Do you see that?

24      A.  I do.

25      Q.  And on this call, Ms. Henggeler said -- on
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 1 this call, Ms. Henggeler asked CDI for a sample of the

 2 required IMR notification language.  Do you see that?

 3      A.  I do see that.

 4      Q.  Were you on that call?

 5      A.  No.

 6      Q.  Then if you look at the second paragraph,

 7 Mr. Masters is saying that he's providing that language

 8 "for your company's reference only."  Do you see that?

 9 First sentence.

10      A.  I do see that.

11      Q.  And he says that CDI is requesting that PLHIC

12 review for itself the IMR notification language -- IMR

13 notification procedures and language to be included in

14 compliance with 10169.  Do you see that?

15      A.  I do.

16      Q.  In the next sentence, he says, "It is your

17 company's responsibility to compose IMR notification

18 language that complies with California law."  Do you

19 see that?

20      A.  Yes.

21      Q.  Then below, under "Independent Medical

22 Review," that heading, Mr. Masters provides some IMR

23 language and some pages from PacifiCare's own

24 certificate of coverage that already included IMR

25 notification language, right?
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 1      A.  He is providing -- so he does provide a

 2 paragraph of suggested language.  And then in the

 3 subsequent paragraph, he actually refers to the

 4 PacifiCare behavioral health certificate of coverage --

 5      Q.  Okay.

 6      A.  -- and the actual IMR application.  This -- we

 7 actually found this to be kind of confusing because

 8 he's referring to documents that are -- don't really

 9 have anything to do with an EOB, which was what was

10 under discussion here.  He's referring to certificate

11 language and the actual application itself.

12      Q.  That certificate language included IMR

13 notification language, right?

14      A.  It included the complete language required by

15 the statute, right, because certificates are mentioned

16 in the statute.

17      Q.  Then if you turn to 8210.

18      THE COURT:  This is the Bates number?

19      MR. GEE:  Yes.  The last page of the --

20      Q.  About halfway down the page we see a paragraph

21 starting "PacifiCare's IMR Application...."  Do you see

22 that?

23      A.  I do.

24      Q.  Then the last sentence of that paragraph is,

25 "Failure to provide insureds with their legal rights is
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 1 a violation of 10169 and could have had a chilling

 2 effect on the filing of IMR applications by the

 3 insureds currently and in the past."

 4          Did Ms. Henggeler convey the substance of this

 5 sentence to you around March of 2007?

 6      A.  I don't remember discussing this with her

 7 specifically.  What I remember discussing with her is

 8 that the Department had raised this with an issue.  And

 9 we were trying to -- that they were interpreting the

10 law differently than we had.  And we were trying to

11 meet their expectations with regard to language in

12 EOBs.

13      Q.  Did she convey to you that the Department's

14 position was that PacifiCare was violating the law by

15 not including this IMR notification language on EOBs?

16      A.  What I remember her communicating to me was

17 that the Department believed that EOBs should include

18 IMR language.

19      Q.  That's a "yes"?

20      A.  That's what I remember.

21      THE COURT:  Could you read the question back?

22          (Record read)

23      THE COURT:  Calls for a yes or no, and then you

24 can explain it.

25      THE WITNESS:  I guess the answer is no.  I don't
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 1 recall her using the word "violating."  I recall her

 2 explaining that the Department had indicated it was

 3 their belief that IMR language belonged in EOBs and

 4 that they were working to accommodate that.

 5      MR. GEE:  Q.  Did she explain to you that the

 6 Department's belief was based on a requirement of the

 7 law?

 8      A.  No.  What I recall is that she explained it as

 9 it was the Department's interpretation of the law.

10      Q.  You are aware that CDI informed PacifiCare

11 that the Department's belief was that PacifiCare's EOBs

12 were not in compliance with the law, right?

13      A.  I'm aware that they communicated that -- yes,

14 I am aware that they communicated that to us and that

15 we worked to meet their expectations by including

16 language in our EOBs.

17      Q.  And CDI conveyed this to PacifiCare on March

18 23rd, '07; is that right?  Is that your understanding?

19      A.  Yes, that's my understanding.

20      Q.  At any time from March 23rd, 2007 to the date

21 that PacifiCare began sending out EOBs with IMR

22 notification language, did anyone at CDI instruct

23 anyone at PLHIC not to send revised EOB -- not to send

24 revised EOBs because CDI had comments on the language?

25      A.  Yes, that is my understanding.
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 1      Q.  Who at CDI instructed someone at PacifiCare

 2 not to send out revised EOBs?

 3      A.  Nicoletta Smith.

 4      Q.  Do you know who she said that to at

 5 PacifiCare?

 6      A.  She communicated -- my understanding is that

 7 she communicated that both to Laura and then to Jean

 8 Diaz on a number of occasions.

 9      Q.  Orally or in writing?

10      A.  Definitely orally and there may have been --

11 there may have been some correspondence as well.

12      Q.  Isn't it true that Ms. Smith affirmatively

13 told PacifiCare that it's the company's responsibility

14 to draft appropriate and legally compliant IMR

15 notification language and that CDI doesn't approve or

16 authorize IMR notification language?

17      A.  I don't know if that's true or not.  I do know

18 that we did draft language.  We sent it to the CDI on

19 April 20th, and they communicated back revisions that

20 caused us to have to delay the implementation on

21 multiple occasions.

22      Q.  Now, you said that PacifiCare needed to get

23 CDI's comments on IMR notification language because

24 PacifiCare did not view an EOB as an appropriate place

25 for an IMR notice since it's not pertinent to member at
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 1 the time he or she receives an EOB.  Do you remember

 2 that testimony?

 3      A.  I do remember that testimony.

 4      Q.  And you're referring to the fact that the

 5 member receives an EOB before he or she has gone

 6 through the appeals process, right?

 7      A.  That's what I was referring to in part.  I'm

 8 also referring to the fact that the vast majority of

 9 EOBs are explaining that -- how benefits have been

10 paid.  So they're not even -- they're not even a matter

11 of dispute.  Very, very few EOBs include medical

12 necessity denials or, frankly, denials at all.

13      Q.  Is it your testimony that PacifiCare did not

14 know what IMR notice should look like on an EOB because

15 the member receives it before he or she has gone

16 through the appeals process?

17      A.  No.  It's my -- I think what I said is that --

18 I'm not sure if I actually said this before at all.

19          My opinion is that we wanted to get feedback

20 on what the Department expected to go in an EOB because

21 we had not interpreted the law to include EOBs.  So we

22 weren't sure what it was that the Department thought

23 was supposed to be in an EOB.  And we were taking these

24 steps to satisfy the Department's interpretation of the

25 law and wanted to meet their expectations.
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 1      Q.  Let's talk about the various iterations of

 2 proposed EOB IMR language that PacifiCare submitted to

 3 CDI.

 4          Turn if you would to 14.  As you just said,

 5 this is an e-mail that Ms. Henggeler sent attaching a

 6 copy of language -- IMR notification language PLHIC

 7 intended to include on its EOBs, and that language

 8 appears on 7432, right?

 9      A.  Yes.

10      Q.  Where do you see that IMR notification

11 language?

12      A.  It's under heading "Know Your Rights" in the

13 fourth paragraph.

14      Q.  Do you believe that PLHIC's proposed IMR

15 notification language on this page would be compliant

16 with 10169(i), assuming that it needs to be included on

17 an EOB?

18      A.  Yes.

19      Q.  Do you believe that the proposed language on

20 this page adequately informs members of their right to

21 an IMR?

22      A.  It provides them with notice of the right, so

23 I do believe it adequately informs them on this

24 document, if it were required.

25      Q.  Where in this proposed language does it tell
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 1 members to whom they file an IMR?

 2      A.  That is not included in this language because

 3 members are not eligible to file an IMR at this point.

 4 They do get that language in appeals resolution letters

 5 along with instructions on how to file it and the

 6 application.

 7      Q.  And where in this proposed language does it

 8 tell members that they have a right to request an IMR

 9 when they believe services have been improperly denied,

10 modified, or delayed by the insurer?

11      A.  So it says here in the language, "If you are

12 eligible for IMR, the IMR process will provide an

13 impartial review of medical decisions made by a health

14 plan related to the medical necessity of a proposed

15 service or treatment, coverage decisions for treatments

16 that are experimental in nature, and payment disputes

17 for emergency or urgent medical services."

18          That language is intended to describe to a

19 member the kinds of decisions that might be eligible

20 for an IMR.

21      Q.  That language, you would agree, would you not,

22 is narrower than claims that are improperly denied,

23 modified, or delayed by the insurer, right?

24      A.  I'm not sure I agree with the characterization

25 that it's narrower.  The words are different.  I
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 1 believe that these words are intended to convey to the

 2 member the types of denials that would be eligible for

 3 IMR given other criteria are met as well.

 4      Q.  Going back to your answer to a previous

 5 question, you said that this language does not include

 6 information about to whom the member files the IMR

 7 request.  Do you remember that?

 8      A.  I do remember that.

 9      Q.  The reason, you said, was because the member

10 is not entitled to file an IMR request at this time.

11      A.  That's correct.

12      Q.  Okay.  Turn, if you would, to 5307.  This is a

13 later draft of PacifiCare's IMR language?

14      A.  This is a later draft, yes.  This is a later

15 draft that has been edited by the CDI.

16      Q.  And the IMR language appears on 4392, right?

17      A.  That's correct.

18      Q.  And it's in the "Know Your Rights," again, the

19 fourth paragraph.  And, now, the second sentence does

20 include language informing a member that he or she has

21 a right to request IMR if the member believes services

22 have been improperly denied, modified, or delayed by

23 the insurer.  Do you see that language?

24      A.  I do see that.

25      Q.  Do you see anything in this -- on this page
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 1 that informs members of where they file an IMR request?

 2      A.  It's not included here.  The CDI hadn't

 3 requested that yet.

 4      Q.  So it's your testimony that CDI had not

 5 informed PacifiCare that IMR language, to be compliant,

 6 needed to inform the member where to file a request?

 7      MR. KENT:  That's vague.

 8      THE COURT:  Did you understand the question?

 9      THE WITNESS:  Could you read it back?  I'm not

10 sure.

11          (Record read)

12      THE COURT:  I'll allow it.

13      THE WITNESS:  Could you read it one more time?  I

14 apologize.

15          (Record read)

16      THE WITNESS:  Yes, that is my testimony, because

17 we had supplied prior versions of this language to the

18 CDI.  They had come back to us with their comments,

19 which had not included that feedback.

20      MR. GEE:  Q.  So up to May 8th, 2007, CDI had not

21 told PacifiCare that, to be compliant with 10169(i),

22 IMR language needed to include information about where

23 the IMR request is filed?

24      A.  That's correct.

25      Q.  Turn if you would to 5303, under the
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 1 "Independent Medical Review" heading.  Do you see that?

 2      A.  I do.

 3      Q.  And this is -- the first paragraph -- let's

 4 start with the second paragraph.

 5          Mr. Masters says, "The above is just a sample

 6 of acceptable language, and the insurer should refer to

 7 the actual statute."  Do you see that?

 8      A.  Yes.

 9      Q.  Then the first paragraph is the sample

10 acceptable language.  Do you agree?

11      A.  Under the heading of "Independent Medical

12 Review"?

13      Q.  Yes.

14      A.  That's sample language that Mr. Masters

15 offered.  Again, the second -- yes, I agree that that

16 is sample language that he offered along with his

17 caveats that it was our job to interpret the law for

18 ourselves.

19          And then in the next paragraph, he quotes

20 certificate language and refers to the actual IMR

21 application which, in fact, the IMR application isn't

22 required to be included until a member has filed an

23 appeal and you're supplying an appeals resolution

24 letter to the member.  So, frankly, we were confused by

25 his letter.
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 1      Q.  Were you confused about the first paragraph,

 2 under "Independent Medical Review"?

 3      A.  Yes, we were because this language, along with

 4 his subsequent references, it wasn't clear that this

 5 was the kind of language that would be required in an

 6 EOB as opposed to a certificate of coverage or an

 7 appeals resolution letter.

 8          He -- he mixes those issues in with this

 9 response.  So it wasn't clear to us.

10      Q.  In this first paragraph, is there language

11 informing the insured of to whom they're supposed to

12 file an IMR request?

13      A.  That language -- yes, that language is

14 included here.  However he, you know, again states that

15 it's the company's job to interpret the request.

16          The language that we proposed to -- well, that

17 we decided on and communicated back to the Department

18 on April 20th we thought, frankly, was more appropriate

19 for the time in which a member would receive an EOB and

20 would result in less confusion for the member about

21 what their next steps were if they had a concern with

22 an EOB or wanted to file an appeal.

23      Q.  During this time, did IMR language on

24 PacifiCare's certificate of coverage have CDI's

25 address?
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 1      A.  I believe that it did.

 2      Q.  Do you think that was confusing to members,

 3 having CDI's address on the certificate of coverage?

 4      A.  No, I don't because the certificate is

 5 intended to provide a member with a wholesome

 6 description of their entire policy along with all of

 7 the oversight, what they are rights are.  It includes

 8 essentially all of the information that a member would

 9 ever need to know about their policy at any point in

10 time.

11      Q.  You also testified about the process for

12 implementing language changes to documents such as

13 EOBs.  Do you remember that?

14      A.  Yes.

15      Q.  You've said that you believed a four-week time

16 period to implement language changes to EOBs sounded

17 reasonable to you, right?

18      A.  I think I said that the four-week time period

19 involved in this change sounded reasonable to me.

20      Q.  That's not the quickest such an implementation

21 could be, right?

22      A.  Under different circumstances with different

23 language, different requirements, et cetera, it could

24 go faster.

25      Q.  But for this project, it couldn't go faster?
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 1      MR. KENT:  No foundation.  It's argumentative.

 2      THE COURT:  Well, if you know.

 3      THE WITNESS:  I don't know the answer to that

 4 question.  I believe this was a reasonable amount of

 5 time.

 6      MR. GEE:  Q.  What do you base that belief on?

 7      A.  The fact that we were trying determine what

 8 the right language was in a document that we didn't

 9 think the law -- where the law required it; the fact

10 that we were trying to understand and meet the CDI's

11 expectations; that we had to define the scope of EOBs

12 that this would go in relative to all of the claims

13 adjudicated on the claims platform involved; the

14 programming; the discussions back and forth -- the

15 steps that I mentioned last week.

16      Q.  Now, Ms. Monk, I'm not talking about the time

17 to draft the language and to do whatever you need to

18 determine what is in compliance with 10169.  What I'm

19 referring to is, once the language is finalized, how

20 long it takes for PacifiCare's internal procedures to

21 get that language into EOBs.  And I believe you

22 testified that a four-week period for that sounded

23 reasonable to you.

24      MR. KENT:  Misstates the prior testimony.

25      THE COURT:  I'm not sure.  So -- let's assume
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 1 that -- why don't you ask whether or not that seems

 2 reasonable because we've changed the period of time.

 3      MR. GEE:  Sure.

 4      Q.  The four-week time period to implement

 5 language changes to EOBs, that was -- was that from the

 6 time that language was finalized until when it would be

 7 implemented and sent out on EOBs?

 8      A.  No.  That included the time in which the

 9 language was being documented.

10      Q.  Turn back to 14, please.  Are you there?

11      A.  I am.

12      Q.  I'm looking at Ms. Henggeler's e-mail, and she

13 is attaching copies of the new language proposed for

14 EOBs and provider EOPs.  And the last sentence of the

15 first paragraph says -- wait.  Hold on.

16          I'm going to need to get another document.

17 But --

18      THE COURT:  You want to take a break?

19      MR. GEE:  No.  We'll keep going, but we'll come

20 back to it.

21      Q.  You also testified that, following the

22 inclusion of IMR notification language on PacifiCare's

23 EOBs, PLHIC saw no increase in IMR requests.  Do you

24 remember that testimony?

25      A.  Yes.
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 1      Q.  Turn if you would to 5298, Page 5.

 2      THE COURT:  The last page, 7306?

 3      MR. GEE:  7306.

 4      THE COURT:  All right.

 5      THE WITNESS:  I'm here.

 6      MR. GEE:  Q.  Does this reflect IMR requests that

 7 PacifiCare receives?

 8      A.  This does reflect the IMR requests that were

 9 received for our group medical and individual medical

10 on PLHIC.

11      Q.  That PacifiCare as a company receives, right?

12      A.  That -- the way that IMR requests come in,

13 they come from the CDI, so, yes.

14      Q.  You testified that PLHIC's omission of IMR

15 notification language from EOBs was inadvertent, right?

16      A.  Misstates the testimony.

17      MR. GEE:  I'll read it.

18               Question:  "Let me ask you a

19          different type of question.  Assuming

20          for sake of argument that CDI is

21          right, that EOB language should

22          include the right to an IMR, was the

23          omission of that language from PLHIC

24          EOBs inadvertent?"

25               Answer:  "Yes."
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 1      THE WITNESS:  I remember that.

 2      MR. GEE:  Q.  You remember that testimony.  But

 3 you testified that PLHIC analyzed AB 55 and made a

 4 determination that IMR notification language was not

 5 required to be included on EOBs; is that right?

 6      A.  We -- yes, that is right.

 7      Q.  So PLHIC made an intentional decision not to

 8 include IMR notification language on EOBs; is that

 9 right?

10      A.  PLHIC -- because PLHIC interpreted the law,

11 went through a good faith process to interpret the law

12 and did not believe EOBs were required, yes, that was

13 our decision.

14      Q.  And you testified that, to this day, PLHIC's

15 position is that IMR language is not required on EOBs,

16 right?

17      A.  Right.  That's how we read the law.

18      Q.  So from the effective date of Section 10169(i)

19 January 1, '01 until today, PacifiCare's consistently

20 believed that that section does not require IMR

21 notification language to be included on EOBs; is that

22 your testimony?

23      A.  That's generally my testimony.  I do think

24 that the staff that may have interacted with the CDI --

25 I mean, the CDI is telling staff, "No, no.  The law
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 1 requires this.  So there may be staff that heard that

 2 and said, "Oh, they must be right."  I don't think

 3 generally the company's belief is -- I mean, we

 4 interpreted the law differently than the CDI did and

 5 look at the words and still interpret it the way we

 6 originally did.

 7      Q.  So in March of 2007, when CDI told PLHIC that

 8 its EOBs were missing this required language, did

 9 anyone at PLHIC express its belief to CDI that Section

10 10169(i) didn't require that language on EOBs?

11      A.  I don't know.  I don't think that that

12 occurred in writing.  I don't know if that occurred in

13 oral conversations or not.

14      Q.  Were you aware that, in fact, Ms. Diaz

15 admitted to CDI officials that PLHIC had erroneously

16 omitted IMR notification language on its EOBs?

17      A.  I'm not aware specifically of whatever

18 conversation you're referring to.

19      Q.  Ms. Diaz works for you, right?

20      A.  She does work for me.

21      Q.  What's her title?

22      A.  She's a director of regulatory affairs.

23      Q.  Would you be surprised that the director of

24 regulatory affairs didn't know that PacifiCare's

25 position was that IMR notification language was not
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 1 included on EOBs?

 2      THE COURT:  I think that is a misleading question.

 3 Is not required to be, right?

 4      MR. GEE:  I'm sorry.

 5      Q.  Is not required to be included on EOBs?

 6      A.  Could you read it back one more time?  I'm

 7 sorry.

 8      THE COURT:  Maybe it would be better if Mr. Gee --

 9      MR. GEE:  Let me restate it.

10      Q.  Would you be surprised if the director of

11 regulatory affairs did not know that PacifiCare's

12 position was that IMR notification was required to be

13 included on EOBs?

14      MR. KENT:  Calls for speculation.

15      THE COURT:  If you know.

16      MR. GEE:  I'm sorry.  I can't get this right.

17      Q.  Let me restart this.  Would you be surprised

18 if the director of regulatory affairs didn't know

19 PacifiCare's position that IMR notification language

20 was not required to be included on EOBs?

21      A.  I would be surprised by that, and I don't

22 think that's what -- I don't think that's an accurate

23 description of what Ms. Diaz believed to be true at the

24 time.  I think she was aware that we didn't include

25 these and that we had interpreted the law the way that
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 1 we did.

 2          I think that what occurred there is that she

 3 had interactions with the CDI where the CDI asserted

 4 their interpretation and she accepted it.

 5      MR. GEE:  Perhaps now would be a good time for a

 6 break.

 7      THE COURT:  All right.

 8      MR. GEE:  Thank you.

 9          (Recess taken)

10      THE COURT:  Okay.  We can go back on the record.

11      MR. GEE:  Thank you.

12      Q.  Ms. Monk, going back to the issue of how long

13 it would take for PLHIC to implement changes to EOBs,

14 so at the point after which the new language is

15 finalized, do you know how long it would take to

16 implement that new language into the EOBs so that the

17 EOBs contain that language going out?

18      A.  No, I don't know specifically.  I outlined a

19 number of steps, including the definition of the

20 language itself, in addition, the scope of the claims

21 that need to be -- that the programming needs to

22 capture for that language for the EOBs, et cetera, as

23 well as the testing process, a little of back and forth

24 that might have to occur, et cetera.

25          I don't know how long specifically that would
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 1 take.  And I think it might vary based on the project.

 2      Q.  For a project such as this, adding IMR

 3 notification language, are we talking days or weeks?

 4      A.  In this particular project, the amount of time

 5 necessary for -- once the language was finalized -- for

 6 the EOBs to actually start printing with that language

 7 was about ten days.

 8      Q.  Could you turn to 5306.  It's an e-mail

 9 attaching a letter from Ms. Henggeler to Ms. Smith.

10 Now, the date of this letter from Ms. Henggeler is

11 April 27th, '07, right?

12      A.  Yes, it is.  That's right.

13      Q.  Turn if you would to 0522, No. 8, the second

14 paragraph.  Are you there?

15      A.  I am there.

16      Q.  It's the last page of the letter.  And on the

17 second paragraph, under the No. 8, Ms. Henggeler

18 represents that PLHIC could implement the new language

19 on the EOBs as of May 2nd, 2007, right?

20      A.  I see that.

21      Q.  So are we talking about a five-day turnaround

22 from the time the language is finalized to the time

23 that the language is implemented on EOBs?

24      A.  In this particular case, I think that that

25 does look like about a five-day turnaround time.  I
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 1 believe that some additional steps had already been

 2 accomplished in terms of identifying the scope of

 3 claims, et cetera.  So a number of the steps had

 4 already been taken that, otherwise, if you were going

 5 from start to finish, would have added to the timeline.

 6      THE COURT:  I don't mean to make it more

 7 difficult, but I think between the 24th to the 2nd is

 8 more than five days.

 9      MR. GEE:  Is it six days?

10      THE COURT:  So to 30th is six days, and then two

11 days in May.  That's a little more than six days.  Did

12 I not read this correctly?

13      MR. GEE:  The April 27th?

14      THE COURT:  No.  It says, April 24th, "The

15 revisions that you suggested April 24th will be

16 implemented May 2nd."  No?

17      MR. GEE:  I see.  I was looking at the date of the

18 letter.

19      THE COURT:  Oh.  Well, no, they were suggested on

20 the 24th.

21      MR. GEE:  I see.

22      THE COURT:  Really neither here nor there, but

23 it's a little bit more than five days.

24      MR. GEE:  Fair point.

25      Q.  You said some steps had already been
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 1 completed.  What were those steps?

 2      A.  I don't know specifically what they were, but

 3 the start-to-finish process includes defining the

 4 language, defining the claims to be impacted on the

 5 overall claims system -- because, again, the RIMS

 6 claims systems pays claims in other states for other

 7 products, et cetera -- having the necessary dialog

 8 between the people requesting the change and the people

 9 that have to implement the change, actually program it,

10 allowing any dialog to occur to clarify, then actually

11 writing the language, testing the language, reviewing

12 the test results, and then implementing the language if

13 no further changes have to be implemented.

14          So in terms of which of those steps had

15 already been accomplished at this point, I don't know.

16 I believe that that work had been -- some of that work

17 had been accomplished because they had been working

18 towards implementing as of April 30th based on the

19 original communication to the CDI.

20      Q.  You said that they needed to define the claims

21 to be affected.  Do you remember that?

22      A.  Yes, they needed to determine the scope of the

23 claims that would be impacted by the change.

24      Q.  In this case, that was all the EOBs for PLHIC,

25 right?
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 1      A.  It would be the California-based claims for

 2 PLHIC.

 3      MR. GEE:  Let me hand out a new document.  This is

 4 just a copy of the statute.

 5      THE COURT:  Okay.

 6      MR. GEE:  Section 10123.13.

 7      Q.  Ms. Monk, do you remember discussing Section

 8 10123 (a) in your direct testimony?

 9      A.  Are you referring to the testimony related to

10 claims timeliness?

11      Q.  No.  I'm referring to the right of CDI to

12 review language.

13      A.  Yes, I remember that.

14      Q.  Take your time.  I'm sorry.  I didn't mean to

15 rush you.

16      A.  All right.

17          I'm ready.

18      Q.  Okay.  And you remember discussing this

19 section pertaining to -- as it pertains to the right to

20 CDI review language?

21      A.  For providers, yes, I do remember that.

22      Q.  And this section requires insurers such as

23 PLHIC to include on EOBs to members and EOPs to

24 providers language informing them of their right to

25 seek CDI review, right?
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 1      A.  Yes.

 2      Q.  And it also requires insurers to provide on

 3 EOBs and EOPs certain contact information for CDI,

 4 right?

 5      A.  Yes.

 6      Q.  You testified that SB 367, which added Section

 7 10123.13(a), that that bill enacted two notice

 8 requirements.  One was the notice of the right to seek

 9 review by CDI, and another was notice of a plan's

10 provider dispute resolution?

11      A.  That's correct.

12      Q.  But PLHIC erroneously implemented only the

13 notice requirement relating to the plan's provider

14 dispute resolution, right?

15      A.  That's right.  PLHIC interpreted -- the team

16 that was implementing SB 367 interpreted this language

17 to also mean providing notice of the internal

18 department to PLHIC's contact information of where the

19 provider could file a provider dispute resolution.  So

20 the -- it only included the plan's contact information

21 in error.

22      Q.  As a result of that misinterpretation,

23 following the enactment of SB 367, PLHIC failed to

24 include on its EOPs the notice requirement relating to

25 the right to CDI review, right?
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 1      A.  I know that we omitted the CDI contact

 2 information.  I don't remember if it actually mentions

 3 the right to complain to the CDI or not.  I know the

 4 contact information wasn't there and that that was

 5 erroneously omitted.

 6      Q.  Now, I understand today that PLHIC's EOPs to

 7 providers now contain the required notice of the right

 8 to CDI review and the CDI contact information.  But has

 9 PLHIC included that same notice on its letters

10 upholding appeal denials?

11      A.  Are you talking about letters that go to

12 members that uphold appeal denials?

13      Q.  Actually, let me start this again.  I

14 apologize.

15          Following the enactment of SB 367, did

16 PacifiCare also not include notice of a right to review

17 by CDI and CDI contact information on its letters

18 upholding denial on appeal?

19      A.  And you're talking about the letters that go

20 to members related to their appeal?

21      Q.  Yes.

22      A.  I believe that the CDI contact information is

23 included in those letters.

24      Q.  How about letters to providers, those letters

25 upholding the denial on appeal to providers?
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 1      A.  I'm not sure if, when a member's appeal is

 2 upheld, if a letter actually goes to the provider or

 3 not.

 4      Q.  You testified that the misinterpretation made

 5 by your staff was that they interpreted the word

 6 "department" with a lowercase "d" to refer to the

 7 department within the insurance company, right?

 8      A.  Yes.  I did testify that in addition to the

 9 way that this language is written, it appears to be

10 variable language that might differ by insurer.  So

11 that, taken with the fact that "department" didn't

12 appear to be a defined term referring to the CDI,

13 that's what led them to interpret it the way that they

14 did.

15      Q.  And you've said that you believed your staff's

16 misinterpretation -- you believed that to be

17 understandable, right?

18      A.  Yes, I think it was understandable.

19      Q.  And the exact words you used were, "I can

20 understand that they read this and thought this was the

21 department within the insurance company because of the

22 way it is written here."  And I'm at 8898.

23          Do you remember that testimony?

24      A.  I do.

25      Q.  You're referring to the sentence in Section
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 1 10123.13(a) -- I'm looking about -- it's two thirds of

 2 the way down, Subdivision (a).  It starts, "The notice

 3 shall advise the provider...."  That's the sentence

 4 we're talking about?

 5      A.  That's the sentence I was referring to, yes.

 6      Q.  Let me hand out a document that -- titled "How

 7 PacifiCare Says It Read Section 10123.13(a)."

 8      THE COURT:  Does this need to be marked?

 9      MR. GEE:  Yes.

10      THE COURT:  This is 679.

11          (Department's Exhibit 679 marked for

12           identification)

13      MR. GEE:  Q.  Ready?

14      A.  Yes.

15      Q.  So the emphasized text, the underlined and the

16 bold, that is what you believed your staff interpreted

17 to be added after "department"; is that right, after

18 the word "department" in the language?

19      A.  I don't believe that they thought this

20 language was in print.  I don't completely understand

21 your question.  They read the language that was

22 actually printed in the statute and interpreted it to

23 mean the plan's department, provider dispute resolution

24 department.

25      Q.  They interpreted the statute to -- not that
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 1 the statute included this language, but they

 2 interpreted it to mean this added language, right?

 3      MR. KENT:  Objection, vague.

 4      THE COURT:  Well, did you have an opportunity read

 5 this?

 6      THE WITNESS:  I did.

 7      THE COURT:  So the "department" they thought that

 8 they were referring to was within the insurance company

 9 department; is that right?

10      THE WITNESS:  They -- yes, that's right.  They

11 thought the "department" that it was referring to was

12 inside the plan, not the CDI.

13      THE COURT:  All right.  So that's the

14 interpretation.

15      MR. GEE:  Thank you, your Honor.

16      Q.  So let's look at the first reference to

17 "department."  It reads that, "This notice shall advise

18 the provider and the insured that either may seek

19 review by the department within the insurance company

20 of a claim that the insurer contested or denied."

21          And you believe that that reading was

22 reasonable, right, the mistake that your staff made in

23 interpreting the "department" to be the department

24 within the insurance company, that was understandable?

25      A.  I think I said that I thought the mistake was
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 1 understandable.  I could read this and understand it.

 2 It was clearly a mistake.  But when I went back and

 3 looked at the language, I thought, "Oh, I guess I see

 4 what happened."

 5      Q.  Referring to just that first reference to

 6 "department," for now, do you read the statute that

 7 way?

 8      A.  No.

 9      Q.  Then the second reference to the "department,"

10 "The notice shall include the address, Internet Web

11 site at" -- "Internet Web site address and telephone

12 number of the unit within the department within the

13 insurance company," do you believe that

14 misinterpretation by your staff was understandable?

15      A.  It's understandable to me.  I can see how they

16 looked at this language, and I see the mistake that

17 they made.

18      Q.  Would you read it that way?

19      A.  I would not read it that way because I know

20 what this language means.  I know what its desired

21 effect is.  So reading these words, I don't interpret

22 it to mean the department within the plan.

23      Q.  Does PacifiCare have a unit within the

24 department within PacifiCare?

25      MR. KENT:  That does what?
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 1      MR. GEE:  Does anything.

 2      Q.  Performs a review function, how about that?

 3      A.  I don't understand your question.  I'm sorry.

 4 Could you say it again?

 5      Q.  Have you ever heard it referred -- have you

 6 ever heard it said, mentioned, at PacifiCare that, "We

 7 have this unit within the department within PacifiCare

 8 that performs a review function"?

 9      A.  Yes.  The word "unit" is used frequently

10 within PacifiCare to describe teams of people that do

11 specific functions.  And the concept of a unit being

12 within a department is a common -- common phraseology

13 at PacifiCare.

14      Q.  Now, Ms. Monk, you do not know for a fact that

15 the reason for failing to include the

16 right-to-CDI-review language was because your staff

17 misinterpreted the word "department" with a lowercase

18 "d" to mean the department within the insurance

19 company, do you?

20      A.  No, I don't know it for a fact.  But it is my

21 understanding based on my discussions with the staff.

22      Q.  Whom did you discuss it with?

23      A.  I discussed it with Jean Diaz.

24      Q.  Did you discuss it with anyone else?

25      A.  No.
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 1      Q.  What did Ms. Diaz say that led you to believe

 2 that this was the cause of the mistake?

 3      A.  She pulled out the implementation log related

 4 to this and looked at the documentation within the log

 5 and pulled out the statutory language and looked at it.

 6 And the two of us sat down and discussed it and said

 7 this appears to be the issue.

 8      Q.  Let's look at that implementation log.  I

 9 think you're referring to 5316.  I have a copy for you.

10          Are you ready?  This is the implementation log

11 in 5316 that you were referring to?

12      A.  Yes.

13      Q.  The first page, the last row, under

14 "Requirements," says, "10123.13(a) Notice to provider

15 and insured shall advise them that either may seek

16 review by the Dept. of Insurance of a claim that the

17 insurer contested or denied."  Do you see that?

18      A.  I do.

19      Q.  This "Requirements" language was written by a

20 PacifiCare employee, right?

21      A.  That's correct.

22      Q.  So the employee who wrote this understood the

23 reference to "the Dept." to be Department of Insurance,

24 did he or she not?

25      MR. KENT:  No foundation.
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 1      THE COURT:  If you know or however you read it.

 2      THE WITNESS:  That's way I would read this.

 3      MR. GEE:  Q.  And they understood "the department"

 4 with a lowercase "d" to refer to Department of

 5 Insurance, right?

 6      A.  The one thing that I'm not sure is if the same

 7 employee wrote this paragraph as wrote the other

 8 paragraph.  More than one person worked on this.  So

 9 that's my hesitation.

10      Q.  Do you know who wrote this paragraph, the last

11 row under "Requirements"?

12      A.  No.  I know who wrote the one above it.

13      Q.  Who wrote the one above it?

14      A.  The one who wrote the one above it is Danni

15 Collier.

16      Q.  Who is -- Ms. Collier?

17      A.  Yes.  She was a regulatory team member at the

18 time.

19      Q.  Your testimony was that you don't know if

20 Ms. Collier wrote the last row.

21      THE COURT:  So you're talking about PAC 7528?

22      MR. GEE:  Yes, your Honor.

23      THE COURT:  And the last row?

24      MR. GEE:  The last row, under "Requirements," that

25 references the Department of Insurance.
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 1      THE COURT:  Right.  It has her name on it and the

 2 other person's name on it, right?  Their names are on

 3 both of these things, right?

 4      MR. GEE:  Yes.

 5      THE COURT:  Okay.

 6      MR. GEE:  Q.  And your testimony was that you

 7 don't know if Ms. Collier wrote the last row or not?

 8      A.  That's correct.

 9      Q.  Do you know who else could have written the

10 last row?

11      A.  It could have been Geneva Casey or it could

12 have been someone else on the regulatory team.

13      Q.  Who is Ms. Casey?

14      A.  She is somebody who, at the time, worked in

15 the claims department.

16      Q.  What was her title in claims?

17      A.  I don't know.

18      Q.  Do you know if, in general, in writing these

19 requirements language, if the language is reviewed by

20 anyone else at PacifiCare?

21      A.  The language on these implementation logs is

22 distributed to a large group of people.  So a lot of

23 people look at this language.

24      Q.  Who's on the distribution?

25      A.  I don't remember all the people who were on
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 1 the distribution.

 2      Q.  And starting with the last row, do you know

 3 who wrote the "Action Item/Key Information" cell?

 4      A.  I don't.

 5      Q.  Do you know who wrote the "Action Item" for

 6 the second row -- second to last row?

 7      A.  My understanding from talking to the staff is

 8 that Danni Collier wrote that.

 9      Q.  And in the ordinary course, when an employee

10 in the position of Ms. Collier is writing the

11 requirements language and the action items required to

12 implement a bill, do they review the legislative

13 history of the bill?

14      A.  Well, in the ordinary course, they would

15 review the legislation itself.  So if you mean history

16 outside of the legislation -- so outside of, say, the

17 Legislature's declarations and intent, that sort of

18 thing, that would not be part of the ordinary course

19 information they review.

20      Q.  What about senate floor analysis?

21      A.  They would not review the senate floor

22 analysis as part of the normal course.  Now, it is part

23 of the normal course of the process for them to

24 interact with the government relations team member that

25 managed the bill while it was in process, while it was
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 1 proposed to legislation and going through the

 2 legislative process to get pertinent background.  It's

 3 relatively high level background and generally not

 4 documented.  It's usually delivered orally in the

 5 course of a meeting.

 6          So they might get some of the legislative

 7 history -- like, who sponsored the bill and that sort

 8 of thing -- in that kind of an exchange.  But it would

 9 not be part of the ordinary course for someone like

10 Danni to go back and read bill analyses.

11      MR. GEE:  I'm sorry.  I just missed a section.

12 Can I get that answer back, please?

13          (Record read)

14      MR. GEE:  Q.  Do you think that reviewing the

15 senate or assembly floor analyses would be helpful in

16 determining what a bill -- what the requirements of a

17 new bill would be?

18      MR. KENT:  No foundation, calls for speculation.

19      THE COURT:  Sustained.

20      Q.  Who was the government relations person who

21 managed SB 367?

22      A.  Charleen Milburn.

23      Q.  Could you spell it?

24      A.  Charleen is C-H-A-R-L-E-N-E -- no, I'm sorry;

25 it's -L-E-E-N.  And Milburn is M-I-L-B-U-R-N.
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 1      Q.  What was her title?

 2      A.  I think her title is vice president of

 3 government relations.

 4      Q.  Do you know if Ms. Collier reviewed the senate

 5 or assembly floor analyses for SB 367?

 6      A.  I've never asked her that question, so I don't

 7 know for a fact, but I strongly doubt that she did.

 8      Q.  Back to 5316.  We notice that some of the

 9 rows, such as the second from the top, on the "Action

10 Item," say that they were approved by legal.  Do you

11 see that?

12      A.  I do see that.

13      Q.  Were the second to last row approved by legal,

14 the "Action Items" and "Requirements," approved by

15 legal?

16      A.  It doesn't say that here.  And so, no, it

17 doesn't say that here.  I don't think that they were.

18          I would point out that what the language above

19 indicates is not that the row itself was approved by

20 legal but rather that some letters were generated in

21 association with this provision that appear to have

22 been reviewed and approved by legal.

23      Q.  Do you know if any of the actions pursuant to

24 the second to last row were approved by legal?

25      A.  I don't know.
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 1      Q.  How about the last row?  Do you know if any of

 2 those actions were taken pursuant to the approval by

 3 legal?

 4      A.  I don't know.  It's not indicated on this

 5 chart that it was.  So I suspect no, but I don't know

 6 for sure.

 7      MR. GEE:  I'd like to show you a new document, ask

 8 that -- actually, it's two documents I'm going to hand

 9 out together, ask they be marked as our next in order.

10      THE COURT:  680 is a bill analysis with a date

11 of -- it's hard to tell.

12      MR. GEE:  I believe on the Web site from which I

13 printed this out, the date was 9/2/2005.

14      MR. STRUMWASSER:  It may be more useful to use one

15 of these dates.  This is the bill analysis -- this is

16 the rules committee analysis, right?

17      MR. GEE:  Well, the first one is the senate bill.

18      MR. STRUMWASSER:  Senate rules committee analysis.

19      MR. GEE:  Senate floor analysis.

20      MR. STRUMWASSER:  Just use that date for the date

21 it was amended, 8/30/05.

22      THE COURT:  They were both amended that date.  So

23 that doesn't distinguish the two documents.

24      MR. GEE:  The second document is the assembly

25 floor analysis.
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 1      THE COURT:  You know, it doesn't say that at the

 2 top.

 3      MR. KENT:  They both say "senate."

 4      THE COURT:  They both say "senate."  I'm not

 5 arguing what they mean.  I am trying to identify them

 6 so there's a difference between the two.

 7      MR. GEE:  If you look at the Web site address on

 8 the bottom, you see 2000- -- for the first document,

 9 you see 2005/09/02 and that was consistent with the

10 date that appeared on the Web site when I printed them

11 out.

12      THE COURT:  All right.  Why don't we do that then.

13 The first document is a February 09, '05 [sic] bill

14 analysis.  That's 680.

15          And 681 --

16      MR. STRUMWASSER:  Did your Honor say '05 or '02?

17      THE COURT:  02, that's what it says at the bottom.

18      MR. STRUMWASSER:  Yes.

19      THE COURT:  The second one would be 08/30/05.

20      MR. STRUMWASSER:  So September 2 and August 30,

21 right?

22      THE COURT:  Right.  And I'm not subscribing any

23 significance to that other than identifying the

24 difference.

25      MR. STRUMWASSER:  So the two exhibits are?
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 1      THE COURT:  680 and 681.

 2          (Department's Exhibits 680 and 681 marked for

 3           identification)

 4      MR. GEE:  These are -- the first, 680, is the

 5 senate floor analysis, which is officially noticeable

 6 as a government record but we'd like them marked as

 7 exhibits since it's sometimes hard to find these

 8 things.

 9      THE COURT:  All right.  680 says "Senate Rules

10 Committee."  And 681 says, "Senate Third Reading."

11      MR. GEE:  Q.  Take your time.

12      A.  Do you want me to read through both of them

13 together?

14      MR. GEE:  Sure.  We can do them together.

15          (Judge momentarily leaves courtroom and

16           then returns)

17      THE WITNESS:  Do you want to start with the first

18 document, or do you want me to read both of them?

19      MR. GEE:  Q.  Let's start with the first one.

20      A.  Okay.

21      Q.  Do you recognize the format of 680 as being a

22 senate floor analysis?

23      A.  I'm not sure if I recognize it as a floor

24 analysis or a committee analysis.  I can see that

25 "Senate Rules Committee" is written at the top, and
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 1 "Office of Senate Floor Analyses" is there, but I'm not

 2 sure which purpose it was developed for.

 3      Q.  Okay.  And on the -- just trying to orient

 4 ourselves, on the first page, close to the bottom, we

 5 see a heading "Analysis."  Do you see that?

 6      A.  I do.

 7      Q.  Under that is a numbered list of what existing

 8 law provides.  Do you see that?

 9      A.  I do.

10      Q.  Then on Page 2 of this document, about a third

11 of the way down, maybe a fourth of the way down the

12 page, it starts with, "This bill," and colon and then

13 there's another numbered list?

14      A.  I see that.

15      Q.  Then we have a No. 1, says that this requires

16 insurers that contest or deny claims to include in the

17 notice the factual and legal basis for that action.  Do

18 you see that?

19      A.  Yes.

20      Q.  And then the last sentence of No. 1 says that

21 this notice may be included on an explanation of

22 benefits.  Do you see that?

23      A.  I do.

24      Q.  Now, look at the bottom of the page.

25          No. 9, "Requires the notice in No. 1 above to
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 1 include a statement advising the provider and the

 2 insured of the following: (a) that either may seek

 3 review by DOI...."  Do you see that?

 4      A.  I do.

 5      Q.  And "DOI" you understand to be the California

 6 Department of Insurance in this context?

 7      A.  That would be the way I would read this, yes.

 8      Q.  Then we have a -- it says -- we have a (b)

 9 that the address, Internet Web site, and telephone

10 number of the unit within the DOI that conducts such

11 reviews -- do you see that?

12      A.  I do.

13      Q.  Turn if you would to 681.

14      THE COURT:  Do you want time to look at it?

15      THE WITNESS:  Yeah.  I'll just take a minute if

16 you don't mind, your Honor.

17      THE COURT:  No, I don't.

18      MR. GEE:  Thank you, your Honor.

19      THE WITNESS:  I'm ready.

20      MR. GEE:  Q.  Okay.  Turn if you would to Page 2

21 of 681, No. 9.  We see a similar paragraph to what we

22 just discussed in 680, right?

23      A.  I do.

24      Q.  And the reference is to DOI?

25      A.  Yes.
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 1      Q.  You understand these also to be the California

 2 Department of Insurance?

 3      A.  That's the way I would read this, yes.

 4      Q.  So if your staff had reviewed these floor

 5 analysis, 680 and 681, in preparing their

 6 implementation logs, would you still contend that their

 7 misinterpretation was understandable?

 8      MR. KENT:  Objection, calls for speculation.  It's

 9 also irrelevant.

10      THE COURT:  I'm not sure if it's irrelevant, but I

11 think you can argue whatever you need to.  I'm going to

12 sustain the objection.

13      MR. GEE:  Okay.  That's fine.  I'll withdraw.

14      Q.  Ms. Monk, you testified earlier that, in

15 connection with the interpretation of Section 10123,

16 that the word "department" is not a defined term.

17 Remember that?

18      A.  Yes.

19      Q.  Is it your understanding that the Insurance

20 Code does not define the word "department"?

21      A.  That's not my understanding.  I don't actually

22 know.  I would presume that it was defined.

23      Q.  Let me show you a copy of Insurance Code

24 Section 21.

25          Doesn't need to be marked, obviously.  Just
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 1 official notice.

 2      THE COURT:  No.  I have put a few highlights on

 3 these documents to show which sections you're talking

 4 about.

 5      MR. STRUMWASSER:  Great.

 6      MR. GEE:  Great.

 7      Q.  Are you ready?

 8      A.  I am.

 9      Q.  You see in Section 21, "'Division' and

10 'department'" -- with a lowercase "d," -- "in reference

11 to the government of this state, mean the Department of

12 Insurance of this state"?  Do you see that?

13      A.  I do see that.

14      Q.  Were you aware of this definition prior to

15 today?

16      A.  No.

17      Q.  Going back to 5316, the implementation log for

18 SB 367 -- are you there?

19      A.  Yes.

20      Q.  Turn if you would to Page 2, 7529.

21      A.  7529 did you say?

22      Q.  Yes.

23      A.  I'm there.

24      Q.  And under the requirements for, you know, the

25 second and the third row, we see a "Refer to...."  It
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 1 says to refer to bill summary.  Do you know what a bill

 2 summary is?

 3      A.  Well, in the third row it's referring to bill

 4 summary on the California Newly Enactment Report.  I

 5 think that's referring to one of the other exhibits

 6 that we've referred -- that we've discussed in here,

 7 which was a California enactment report of newly

 8 enacted legislation which included summary language

 9 from the bill.  So I believe that's what this is

10 referring to.

11      Q.  What about the second row?

12      A.  I would say it's the same thing.

13      Q.  Okay.  You don't know any other document

14 that's referred to as "bill summary"?

15      A.  Well, I think in actual copies of legislation

16 that there is a digest at the front of the legislation

17 that may be referred to as a bill summary.  I've

18 referred to that myself before.

19          But in this particular context, I think these

20 folks are referring to the enactment report just

21 because of the way this is written.

22      Q.  Now, CDI has cited PLHIC for failing to

23 include CDI review language and CDI contact information

24 on its EOPs to providers.  Were you aware of that?

25      A.  I'm aware that that -- that those violations
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 1 have been alleged in this action.  Is that what you

 2 mean?

 3      Q.  Yes.

 4      A.  Yes.

 5      Q.  But did PLHIC's EOBs to members also omit this

 6 information required by Section 10123.13(a)?

 7      A.  I believe that the EOBs include Department

 8 contact information in them.

 9      Q.  Now, if the problem was that PLHIC

10 misinterpreted the requirements of Section 10123.13(a),

11 why is it that PLHIC's EOBs to members contain the

12 required CDI information?

13      A.  I believe -- so my understanding is that the

14 right of members to complain to the CDI was enacted

15 prior to the right of providers to complain to the CDI

16 and that that implementation occurred and no errors

17 occurred and the information was included on the EOBs.

18          When the -- when SB 367 was passed and

19 concurrently passed the right of a provider to dispute

20 directly to the plan through a formal dispute

21 resolution mechanism and separately to complain to the

22 CDI establishing that new right for providers, that in

23 implementing the bill, as we've talked about, the

24 regulatory team member simply interpreted the language

25 in that bill incorrectly.
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 1      MR. GEE:  A new document, 682, your Honor.

 2      THE COURT:  This is a document, "United Business

 3 Requirements Document, 4-13909 Regulatory Updates for

 4 CA EOBs Requirements."

 5          It is designated confidential.

 6          And the date at the bottom of the first page

 7 is 10/11/06.

 8      MR. KENT:  Take a moment, your Honor?

 9      THE COURT:  As a matter of fact, if you want to

10 take it up later, I'll just mark it "question."

11      MR. KENT:  Thank you.

12      THE COURT:  Yes.

13          (Department's Exhibit 682, PAC0154308

14           marked for identification)

15      THE WITNESS:  I'm ready.

16      MR. GEE:  Q.  Do you recognize this document,

17 Ms. Monk?

18      A.  I don't recall seeing it before, no.

19      Q.  I'll say that, for the record, the metadata

20 indicated that you were the custodian.

21          Turn if you would to 4312.  You're listed as a

22 key business partner on this page, right?

23      A.  I see that.  I am.

24      Q.  What is a key business partner?

25      A.  You know, I honestly don't know specifically
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 1 what the definition of this is according to the way

 2 that these documents are put together.  My assumption,

 3 based on the people who are listed here, is people that

 4 would be consulted as part of the process.

 5      Q.  Do you remember the issue being described in

 6 this document?

 7      A.  I don't.

 8      Q.  So you don't remember being consulted about

 9 this project?

10      A.  I don't.  But I -- this is the kind of thing

11 that I would delegate to somebody on my team.

12      Q.  Turn if you would to 4314 under the heading,

13 "2.8 Project Scope" and "2.8.1 In Scope."

14          Bullet 4 is, "PacifiCare - Any members that

15 reside in CA or see providers that has a place of

16 service address in California."  Do you see that?

17      A.  I do.

18      Q.  Then turn if would you to 4317, "Issues

19 Log"  -- or "Issue Log."  And I'm each looking at Issue

20 No. 3.  "Issue:  Do we need to include a statement in

21 the appeal verbiage about the right to seek review by

22 the Department of Insurance?"  Do you see that?

23      A.  I do.

24      Q.  And the resolution is "Yes"?

25      A.  I see that.
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 1      Q.  You see that?  Is this a type of document that

 2 someone in the position of Ms. Collier would have

 3 received around the time that she was implementing SB

 4 367?

 5      A.  No.  This is a document that is specifically

 6 defining business requirement.  It's a business

 7 requirements document.  It's referred to as a BRD.  And

 8 it's specifically the kind of document that would be

 9 put together when system changes -- system-generated

10 correspondence is being altered in some way.

11      Q.  Do you know who wrote this language under

12 "Resolution"?

13      A.  I do not.

14      Q.  Do you know who Mark Britton is?

15      A.  No.

16      MR. GEE:  I think now would be a good time for a

17 lunch break, your Honor.

18      THE COURT:  1:30.

19          (Whereupon, the luncheon recess was

20           taken at 11:51 o'clock a.m.)

21

22

23

24

25
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 1                     AFTERNOON SESSION

 2                         ---o0o---

 3          (Whereupon, the appearance of all parties

 4           having been duly noted for the record,

 5           the proceedings resumed at 1:33 p.m.)

 6          CROSS-EXAMINATION BY MR. GEE (Resumed)

 7      MR. GEE:  Q.  Good afternoon, Ms. Monk.

 8      A.  Hello.

 9      Q.  Let's go back to our discussion of SB367.

10 Remember we were discussing that before the break?

11      A.  I do.

12      Q.  Do you know what a legislative bulletin is?

13      A.  Yes.

14      Q.  What is it?

15      A.  It's a document that's prepared by -- so in

16 the PacifiCare-United world, it's a document that's

17 prepared by a regulatory affairs team member, sometimes

18 in consultation with counsel, that describes the impact

19 of a new piece of legislation on the company in very

20 specific detail.  And it also incorporates the actual

21 language of the bill as part of the bulletin.

22      Q.  Who receives the legislative bulletin?

23      A.  I'm not entirely sure of all the people that

24 receive a legislative bulletin.  I believe that they

25 are -- I'm not actually sure if they're affirmatively



9291

 1 distributed.  My understanding is that they're posted

 2 to what we refer to internally as a share point site,

 3 which is a collective site where people who need to

 4 refer to bulletin are able to go and view a copy of it.

 5      Q.  Who is given access to that share point site?

 6      A.  It would be anybody who would need to refer to

 7 the bulletin for any reason whatsoever within the

 8 company.  So it would be business operators and other

 9 regulatory affairs team members and -- you know, it's a

10 very large group of people within the company.

11      Q.  Everyone in regulatory affairs would have

12 access to that share point site?

13      A.  I'm not sure if it's everyone in regulatory

14 affairs.

15      Q.  Then you said that the legislative bulletin is

16 put together by a regulatory affairs team member

17 sometimes in consultation with counsel.

18          Do you mean legal counsel?

19      A.  Yes.  I mean internal legal counsel.

20      MR. GEE:  I have a document titled "Legislative

21 Bulletin" I'd like to show you.  But before we mark it

22 as exhibit, I'd like to make sure that it -- they're

23 not asserting the privilege.

24      THE COURT:  Fair enough.  Why don't you just wait

25 and have him look at it.
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 1      MR. GEE:  Yes.  That's a good idea.

 2          May I ask the witness a question?

 3      THE COURT:  Sure.

 4      MR. GEE:  Q.  Do you know who Harry Gruss,

 5 G-R-U-S-S, is?

 6      A.  No.

 7      MR. KENT:  Let me ask, is Harry Gruss somehow tied

 8 by the metadata or some other to the -- to the author?

 9      MR. GEE:  He's listed on the document.

10      THE COURT:  You're wondering if he's an attorney?

11      MR. GEE:  I just want to make sure he's not an

12 attorney before we mark this and start asking the

13 witness questions.

14      THE COURT:  Fair enough.

15      MR. GEE:  Perhaps I could show the witness the

16 document and ask in what capacity this -- who the

17 person is, in what capacity he may have acted in

18 putting together this document.

19      MR. KENT:  I think probably the easier way is we

20 can have --

21      THE COURT:  You're going to check?

22      MR. KENT:  Yes.  Mr. Knego can check directly.

23      THE COURT:  G-R-U-S-S?

24      MR. GEE:  Yes.

25          (Discussion off the record)
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 1      MR. GEE:  Q.  Ms. Monk, you also testified about

 2 some changes to PacifiCare's processes of tracking and

 3 implementing new laws.  Do you remember that testimony?

 4      A.  Yes.

 5      Q.  You said that today single bills are fully

 6 summarized, right?

 7      A.  Right.

 8      Q.  And the actual language of the legislation is

 9 attached to the summary bill today, right?

10      A.  That's correct, in the form of a legislative

11 bulletin.

12      Q.  When were these changes implemented, starting

13 with the single bills being fully summarized?

14      A.  I don't remember exactly when.  It was part of

15 the PacifiCare team adopting United practices.  So I

16 don't remember if it was late '06 or early '07.

17      Q.  How about having the actual language of the

18 legislation attached to the bill summary?

19      A.  It would have been the same.

20      Q.  Do you believe that having single bills fully

21 summarized improved the accuracy of PacifiCare's

22 analysis of new bills?

23      A.  I do think it improved the accuracy of the

24 analysis because the analysis was no longer -- the

25 summaries were no longer seeking to separate them
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 1 provision by provision.  They were summarizing the

 2 bills more holistically, and I do think that improved

 3 it.

 4      Q.  Do you believe that having the actual language

 5 of the legislation attached to the bill summary

 6 improved the accuracy of PacifiCare's analysis of the

 7 bills?

 8      A.  I think it -- yes, I think it improved the

 9 accuracy of the documentation in the file for everyone

10 to reference.

11      Q.  Was there any reason that PacifiCare could not

12 fully summarize bills in 2005?

13      A.  No.  There was no reason that we couldn't do

14 it.  The documentation practices of the implementation

15 process at that time were adopted in the way they were

16 because they were trying to be efficient with a large

17 volume of legislation.  They were trying to be clear,

18 trying to help people focus and individual provisions

19 sorted by action items.  So the logic behind the way

20 they were doing it was developed with good intentions,

21 thinking it would be an effective way to do it.

22          And later on, we decided that that, in fact,

23 wasn't as effective a way of fully summarizing the

24 bill.

25      Q.  In your opinion, was it foreseeable in 2005
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 1 that not summarizing single bills could lead to errors

 2 in analyzing new legislation?

 3      MR. KENT:  It's irrelevant.  There's no

 4 foundation.

 5      MR. GEE:  It is goes to whether this could have

 6 been prevented.

 7      THE COURT:  You're asking her opinion?

 8      MR. GEE:  That was the preface.

 9      THE WITNESS:  If you have --

10      MR. GEE:  Q.  In your opinion, was it foreseeable

11 in 2005 that not fully summarizing single bills could

12 lead to errors in analyzing new legislation?

13      MR. KENT:  It's irrelevant.

14      THE COURT:  I'll allow it.

15      THE WITNESS:  So you're asking me a yes or no

16 question, and I'm going to give you a yes or no answer.

17 I think it's -- your question is slightly

18 mischaracterizing what I've said.  I don't think I ever

19 said we didn't fully summarize single bills.  I think I

20 said we summarized them provision by provision in a

21 somewhat broken up manner, provision by provision.

22          I don't think that the summary process was

23 designed to skip portions of the bill or to not try to

24 fully summarize the bill.

25          So in answer to your question, no, I don't
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 1 think the kind of errors that occurred were foreseeable

 2 at the time that we were employing the methodology that

 3 we were.

 4      Q.  Let me get my question -- let me rephrase my

 5 question.

 6          If I understand what you're saying, and

 7 this -- if I understand what you're saying, the change

 8 that was implemented now was there was a single

 9 document summarizing a single bill as opposed to having

10 a single document summarizing multiple bills?

11      A.  That is part of what changed, that's correct.

12      Q.  Was it foreseeable in 2005 that having a

13 single document analyze multiple bills could lead to

14 errors in analyzing new legislation?

15      MR. KENT:  It's irrelevant.

16      THE COURT:  I'll allow it.  It's your opinion.

17      THE WITNESS:  I don't think so.

18      MR. GEE:  Q.  Was there any reason that PacifiCare

19 could not attach the actual language of the legislation

20 to the bill summary in 2005?

21      A.  No, there was no reason that PacifiCare

22 couldn't attach the actual bill to the bill summary in

23 2005.  And again, the team was using a set of practices

24 that they believed to be efficient and effective at the

25 time, and their intent was to do a good job of
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 1 implementing the bills.

 2      Q.  In your opinion, was it foreseeable in 2005

 3 that not attaching the actual language of the

 4 legislation to the bill summary could lead to errors in

 5 analyzing new bills?

 6      MR. KENT:  It's irrelevant.

 7      THE COURT:  Overruled.  She can give her opinion

 8 if she has one.

 9      THE WITNESS:  No, I don't think so.

10      THE COURT:  She knows more about it than I do.

11      MR. KENT:  I'm not sure how her opinion on this

12 particular issue fits into this case, but --

13      THE COURT:  She's more of an expert on that issue

14 than I am.

15          Go ahead.

16      MR. GEE:  And you said another change you made was

17 that implementation logs are now being reviewed by more

18 people before they're finalized, right?

19      A.  Is that exactly what I said?  Are you reading

20 from the transcript?

21      Q.  Let me read from the -- 8900, Lines 8 through

22 22.  I don't want to read all of those lines, but let

23 me start with the passage I'm referring to.  And if you

24 need more context, let me know.

25               "In addition, implementation
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 1          documentation is no longer prepared

 2          in this manner.  Single bills are

 3          fully summarized; the actual

 4          legislative language is attached to

 5          that summary.  The impacts to the

 6          company are fully documented in a

 7          way that it is not broken apart

 8          sort of provision by provision like

 9          this.  That documentation is

10          reviewed by more people prior to its

11          being finalized."

12      A.  I remember.  So the complete documentation

13 associated with the bill is reviewed by more people.

14      Q.  Do you know when this change in procedure took

15 place?

16      A.  It partly took place in the same time frame as

17 the other two changes -- which I don't know

18 specifically; I only know generally -- either late '06,

19 early '07.  The process to implement bills has been

20 sort of continuously changed for the purpose of making

21 it more effective and making more people involved that

22 need to be involved.

23          So the number of people that have been exposed

24 to the implementation discussions and dialog and

25 documentation has grown over time.  But it started to
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 1 become larger in around the same time frame as the

 2 other two changes that we talked about.

 3      Q.  How many people review this documentation that

 4 you are referring to that -- analyzing the various --

 5 that analyzes the bills, how many people review that

 6 today?

 7      A.  It varies by bill and by topic.

 8      Q.  How about a bill like SB 367?  Today, do you

 9 have a sense of how many people would be responsible

10 for reviewing a bill like that prior to its being

11 finalized?

12      A.  Prior to the implementation plan being

13 finalized?

14      Q.  Yes.

15      A.  I'd be guessing if I were to provide a number.

16      Q.  Do you know how many people reviewed the

17 implementation log for SB 367 in 2005?

18      A.  I'm thinking about the people that I know were

19 involved.  I think it was -- I think it was fewer than

20 ten.

21      Q.  Whom do you remember being responsible for

22 reviewing the implementation log for SB 367?

23      A.  The people that I remember sort of off the top

24 of my head are Danni Collier, Nikki Vena, Geneva

25 Casey --
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 1      Q.  I think you'll have to spell those.

 2      A.  Nikki is N-I-K-K-I, Vena, V E N A.  Geneva

 3 Casey is G-E-N-E-V-A, C-A-S-E-Y.

 4           Those are the only ones I specifically

 5 remember, but I think there were more.

 6      Q.  And the fewer than ten people that you believe

 7 reviewed the implementation log for 367, would they

 8 have reviewed the entire log or -- would they have

 9 reviewed the entire log?

10      A.  I think the three people that I just mentioned

11 would have reviewed the entire log.  The others who

12 were involved may have only reviewed portions of it

13 that were more pertinent to their own action items.

14      Q.  You said the government relations person who

15 managed SB 367 was Charleen Milburn?

16      A.  Milburn.

17      Q.  Did she review the implementation log for 367

18 before it was finalized?

19      A.  I don't know for certain.

20      Q.  It's not a standard practice at that time for

21 the manager of SB -- of the bill to have reviewed the

22 implementation log?

23      A.  It was not a standard practice at the time for

24 Charleen, who managed the bill while it was in the

25 legislative development process.  So once a bill passes
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 1 and becomes law, it's -- the responsibility for

 2 managing it shifts to the regulatory team from the

 3 government relations team.  So it would not have been a

 4 standard practice for Charleen to review the final

 5 implementation log.

 6      Q.  Do you remember when you first became aware

 7 that PLHIC's EOPs to providers failed to include the

 8 required CDI language?

 9      A.  I don't remember the specific date.  It was in

10 conversations with Laura in early 2007.

11      Q.  "Laura," you mean Ms. Heneggeler?

12      A.  Laura Henggeler, correct.

13      MR. GEE:  Let me show you a new document, ask it

14 be marked as -- 683, your Honor?

15      THE COURT:  Correct.  A letter dated February 21,

16 2007.

17          (Department's Exhibit 683, CDI00049289

18           marked for identification)

19      THE COURT:  So does this need to be redacted?

20      MR. GEE:  I believe so, your Honor.  We failed to

21 do that.

22      MR. STRUMWASSER:  Is it just the insured that we

23 care about?

24      THE COURT:  I think the insured is one.

25      MR. KENT:  Policy number and the insured.
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 1      MR. STRUMWASSER:  Does your Honor have a Sharpie?

 2 Can we just do it --

 3      THE COURT:  Yes.

 4      MR. STRUMWASSER:  With that --

 5      THE COURT:  Yes.  With that, can we take the

 6 confidentiality designation off?

 7      MR. KENT:  Yes, your Honor.

 8      MR. GEE:  It's actually CDI's confidentiality

 9 designation.

10      THE COURT:  Whoever.  Everybody agrees.  Let's

11 take it off.

12      THE WITNESS:  I'm ready.

13      MR. GEE:  Q.  Do you recognize this letter?

14      A.  I do.

15      Q.  Did someone from the appeals department

16 forward it to you?

17      A.  Not to my knowledge.  The first time I

18 remember seeing this letter was in preparing for my

19 testimony.

20      Q.  And --

21      A.  I know you told me about that before.

22 But -- sorry.

23      Q.  No, that's okay.

24          Are you familiar with letters in this type of

25 format?  These are -- I believe I may have showed you
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 1 one of these yesterday, and you referred to it as a

 2 closure letter that PacifiCare receives from the

 3 Department of Insurance; is that right?

 4      A.  That's what I recognize this to be.

 5      Q.  The third paragraph starts, "California

 6 Insurance Code Section" -- do you see that?

 7      A.  I do.

 8      Q.  It appears to recite Section 10123.13(a).  Do

 9 you see that?

10      A.  I do.

11      Q.  And then near the bottom of the page, the

12 fourth line-up, there's a sentence starting, "The EOBs

13 issued by your company to the provider on" -- some

14 dates -- "failed to include" -- and then failed to

15 include the notice of the right to review by CDI,

16 right?

17      A.  I see that.

18      Q.  Around the time shortly after February 21,

19 2007, do you remember anyone from the appeals and

20 grievances department informing you that PacifiCare's

21 EOPs to providers were missing statutorily required

22 language?

23      A.  Nobody had a conversation with me directly

24 about that, although there may have been conversations

25 between them and members of my staff.  I know that this
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 1 matter came to the attention of our department sometime

 2 in this time frame.

 3      Q.  Okay.  You testified that PacifiCare added the

 4 CDI -- right to CDI review language and the CDI contact

 5 information to its EOPs starting on June 15th, 2007; is

 6 that right?

 7      A.  Yes.

 8      Q.  And PLHIC is not contending that CDI was

 9 making suggestions or revisions to the EOP language, is

10 it?

11      A.  No, I don't believe we've ever contended that.

12 I think what I said was that this EOP language was part

13 of the same corrective action plan that PLHIC was

14 managing through with the CDI with the EOBs requiring

15 IMR language, and that, as a result of that language

16 being delayed by the Department, this language was also

17 delayed.

18      Q.  But there was no reason that the EOB and the

19 EOP changes were required to be handled as a single

20 project, was there?

21      A.  There was no requirement that they be -- no

22 legal requirement that they be handled as a single

23 project.  We were handling them as a single project and

24 communicating with the Department about them as a

25 single project.
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 1          At the time that the revised language for both

 2 was communicated to the Department, we were ready to

 3 implement the changes to the language.  When the

 4 information came back from the Department that they had

 5 revisions to the IMR, we didn't anticipate that it was

 6 going to take weeks to arrive at conclusion with the

 7 Department about that language.  So we continued to

 8 treat them as a single project, assuming that it would

 9 be quickly resolved and we could continue to implement

10 them.

11      Q.  That decision to treat them as a single

12 project was never revisited?

13      A.  It was not revisited in the moment.  And

14 again -- I mean, honestly, in hindsight, we could have

15 implemented this earlier than we did the IMR language.

16 You know, I think the team, if they had it to do over

17 again, would do that if they knew that there was going

18 to be a week's long interplay with the Department about

19 the IMR language.

20          I think that our team believed all along the

21 way that they were on the verge of arriving at

22 resolution with the Department, and they were trying to

23 keep these items together because it did make more

24 sense to them to handle them together with this same

25 team that was programming the claims system for the
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 1 same scope of claims at the same time.  So they were

 2 trying the manage the project effectively and to

 3 minimize the number of times that the team would have

 4 to touch the system.

 5      Q.  And the process for adding language to PLHIC's

 6 EOPs would have been the same process that you

 7 previously described for adding language to EOBs,

 8 right?

 9      A.  Yes.

10      Q.  So we're talking about an 8- to 10-day

11 turnaround time?

12      A.  We're talking about -- again, it varies.  The

13 turnaround time varies depending on what's going on.

14          In this case, the language was not at issue.

15 So there was not an issue around that.  There was the

16 defining the scope, et cetera.  So the same work that

17 went into getting the EOBs changed, most of those steps

18 would have also been necessary for the EOPs with the

19 exception of the language did not require development.

20      Q.  So for a project like this, for the adding the

21 right to CDI review and CDI contact information, what

22 would be -- once that language is finalized, what would

23 be the turnaround time to get it on EOPs sent out by

24 PLHIC?

25      A.  I don't know what -- the specific turnaround
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 1 time in terms of the scope definition, the

 2 communication back and forth, the testing, the

 3 reviewing the test results.  Those are the steps we

 4 talked about before.  I don't know independently, if

 5 that project were handled, alone how long those steps

 6 would take.

 7      MR. GEE:  Do we have a decision?

 8      MR. KENT:  Apparently Mr. Gruss was a paralegal

 9 and a legal services consultant.

10      THE COURT:  So the question is, was he working

11 under the direction of an attorney?

12      MR. KENT:  Yes, Patricia Bowen or Mike Mooney.

13      MR. GEE:  Are you asserting a privilege?

14      MR. KENT:  I don't know enough about the document.

15      THE COURT:  Do you want to hold off?

16      MR. KENT:  I would.  Given the situation, I'd like

17 to be confident of where we are on this.  And if it's

18 not confidential, we'll just go forward.  And if it is,

19 we will communicate.

20      MR. GEE:  Q.  Ms. Monk, you also testified last

21 week about PLHIC's state of mind regarding DMHC

22 regulation for acknowledgment letters.  Do you remember

23 that testimony?

24      A.  I do.

25      Q.  And you pointed to Section 1300.71.(c), Title
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 1 28 of the Code of Regulations.  Do you remember that?

 2      A.  Yes.

 3      Q.  PacifiCare was an active participant in this

 4 negotiation of AB 1455, the bill under which that DMHC

 5 regulation was promulgated, right?

 6      A.  Yes.

 7      Q.  And PacifiCare also submitted comments to DMHC

 8 on various drafts of what ultimately became section

 9 1300.71(c), right?

10      A.  That's correct.

11      Q.  You also spoke with DMHC Chief Deputy Director

12 Jim Tucker about the first draft of the proposed

13 regulations?

14      A.  I did speak with him about the first draft,

15 that's right.  I spoke with him on subsequent drafts as

16 well.

17      Q.  Was PacifiCare and active participant in the

18 negotiation of SB 634?

19      A.  I don't remember.  I don't know.

20      Q.  And SB 634 was the bill that added to the

21 Insurance Code Section 10133.66(c)?

22      A.  Right.

23      Q.  That's the Acknowledgment of Claims Statute,

24 right?

25      A.  Right.  And the reason I don't remember is
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 1 that, I, at the time AB 1455 was going through

 2 legislative process, I was personally involved in

 3 supervising the staff on behalf of PacifiCare that were

 4 working that bill as it went through the legislative

 5 process.

 6          We had changed legislative team members by the

 7 time SB 634 was going through process, and she worked

 8 more independently.  So I just don't remember if she

 9 was directly involved or not.

10      Q.  Who was the legislative team member involved

11 in SB 634?

12      A.  Charleen Milburn.

13      Q.  I'm going show you a copy of SB 634, the bill

14 text that I believe you discussed last time.

15          And I believe your Honor took official notice

16 of this document.

17      THE COURT:  I'll take official notice of all

18 rules, regulations, statutes involved in this matter.

19      MR. STRUMWASSER:  In particular, you're Honor,

20 there's a legislative counsel's digest here, which is

21 not exactly the statute but is officially noticeable.

22      THE COURT:  Any objection to my taking official

23 notice of it?

24      MR. KENT:  No.

25      THE COURT:  All right.
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 1      THE WITNESS:  I'm ready.

 2      MR. GEE:  Q.  Ms. Monk, you testified last week

 3 that it is PacifiCare's contention that SB 634 was

 4 intended to be modeled after the DMHC statutes and

 5 regulations.  Do you remember that testimony?

 6      A.  I do.

 7      Q.  You based that opinion on the legislative

 8 findings and declaration in the text of SB 634.  Do you

 9 remember that testimony?

10      A.  Yes, I do.

11      Q.  And you cited -- starting on the bottom of

12 Page 1, you see a Section 1, "The Legislature finds and

13 declares all the following"?  And you cited Subsection

14 (b) and (c) as the basis for your belief that SB 634

15 was modeled after the DMHC statutes and regulations,

16 right?

17      A.  Yes.

18      Q.  And is it PacifiCare's contention that section

19 10133.66(c), the acknowledgment statute, should be

20 interpreted consistent with the DMHC regulations?

21      A.  Yes.

22      Q.  Is there anything in the legislative findings

23 and declarations upon which you base that contention?

24      A.  Well, in Section 1, Subsection (b), where it

25 starts, "Health maintenance organizations and preferred
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 1 provider organizations regulated by the Department of

 2 Managed Healthcare are subject to regulations," they're

 3 talking about PPO companies, like WellPoint Anthem and

 4 Blue Shield that are two PPOs that are regulated by the

 5 DMHC.  Then they go on to talk in Section (c) about,

 6 "To ensure the appropriate payment of claims and

 7 consistent regulation of overpayment of healthcare

 8 services by third party payors, this act extends many

 9 of the current protections afforded by the Legislature

10 to providers who deliver care to health care service

11 plan enrollees" -- that would be Knox-Keene enrollees

12 or enrollees regulated under Health and Safety Code --

13 "to those who deliver care to insureds," meaning under

14 the Insurance Code.  So that's what we based our

15 understanding on.

16      Q.  Is it your testimony that, in 2005 and 2006,

17 PacifiCare determined, based on the legislative

18 findings and declarations in Section 1, Subdivisions

19 (b) and (c), that it did not need to change its

20 existing procedures in order to comply with SB 634, the

21 claims acknowledgment requirement?

22      A.  No, I don't think that's what I testified.

23      Q.  You did testify that the company concluded

24 back in '05 and '06 that it didn't need to change its

25 existing practices to comply with SB 634's claim
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 1 acknowledgment requirement, did you not?

 2      A.  I did testify to that.  And I think I said

 3 that conclusion of the implementation team was based on

 4 miscommunications between the regulatory team members

 5 and the business operators, that they -- who the were

 6 communicating about, about acknowledgment letter

 7 practices with respect to PPO enrollees.

 8          In that same time frame, PacifiCare, meaning

 9 PLHIC, did have in place acknowledgment procedures that

10 met the requirements of the law, and so we were

11 compliant with the law at that time.

12          The communications that -- in the

13 implementation process that concluded we didn't need to

14 change our procedures were based on miscommunications.

15 But the fact of the matter at the time was that we were

16 in compliance with SB 634.

17      Q.  What were those miscommunications?

18      A.  They were related to whether or not

19 acknowledgment letters were, at that time, being sent

20 to providers.

21      Q.  So -- move on.

22          In response to AB 1455 which led to the DMHC

23 regulation, you said that PacifiCare made sure that it

24 was appropriately staffed to handle the increase in

25 provider calls.  Do you remember that testimony?



9313

 1      A.  I do remember that.

 2      Q.  You made sure that the necessary system

 3 modifications were made to capture the date that a

 4 claim is received and to make sure that that

 5 information was available to customer service reps,

 6 right?

 7      A.  That's correct.

 8      Q.  Do you know if, when SB 634 was enacted, PLHIC

 9 made sure that its call centers were appropriately

10 staffed to handle an expected increase in provider

11 calls?

12      A.  The same procedures to acknowledge PPO claims

13 were already in effect at the time that SB 634 passed.

14 So at the time that AB 1455 was implemented to receive

15 provider calls and to acknowledge the receipt of

16 claims, those were implemented on behalf of both the

17 RIMS and the NICE system.  So the NICE system is the

18 HMO coverage.  The RIMS system is the PPO and POS

19 coverage.  So those procedures were implemented at the

20 same time, including the system changes and the

21 staffing.

22      Q.  So your testimony is that, in response to AB

23 1455, PacifiCare made sure that it was appropriately

24 staffed in its PPO call centers to handle an increase

25 in -- to handle an expected increase in PPO provider
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 1 calls?

 2      A.  We made sure that we were appropriately

 3 staffed to handle calls from any type of provider

 4 because some of the claims that would have been

 5 regulated by the Health and Safety Code, which are the

 6 POS claims, would have been flowing through RIMS

 7 systems.  So those would have had to be acknowledged in

 8 the same way.  And we didn't want to treat providers

 9 differently simply because they were a PPO versus a POS

10 or HMO provider.

11      Q.  I'm asking about the PPO call centers.  In

12 response to AB 1455, did PacifiCare make sure that its

13 PPO call centers were appropriately staffed to handle

14 an expected increase in PPO provider calls?

15      A.  So my answer is, you're asking me if at the

16 time SB 634 passed, did we engage in a staffing

17 analysis to see if more staff were needed?  Is that

18 your question?

19      Q.  That was my initial question.  Then you

20 responded to that that that had already been done when

21 AB 1455 was passed.

22      A.  Right.  So at the time that we implemented

23 acknowledgements through our call centers because of

24 the AB 1455 regulations, we were implementing on behalf

25 of our entire California book of business both HMO,
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 1 POS -- all of HMO, POS, and PPO at the same time.

 2      Q.  Did PacifiCare expect an increase in PPO

 3 provider calls in response to AB 1455?

 4      A.  I believe that PacifiCare expected an increase

 5 in calls related to the claims that would be regulated

 6 under Health and Safety Code.  So that would be HMO and

 7 POS.  POS is on the RIMS system.

 8          We're not going to differentiate between

 9 providers calling in about RIMS-based claims.  Frankly,

10 at the time, the PPO business was a relatively small

11 portion of PacifiCare's business.  So the general

12 implementation on behalf of PacifiCare's business would

13 have covered PPO.  So -- yes, I believe we were

14 appropriately staffed to cover PPO.

15      Q.  The question was, did PacifiCare believe that,

16 in response to AB 1455, it would receive an increase in

17 PPO provider calls?

18      A.  I don't believe an analysis was done to

19 differentiate the number of calls that might come in

20 from PPO providers at the time.  So PacifiCare

21 generally expected more calls from providers and

22 staffed around that.

23      Q.  So is that -- that's a "no"?

24      A.  I'm having a hard time answering your question

25 with a yes or no because --
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 1      Q.  I can tell.

 2      A.  And I apologize.  I don't want to -- I feel

 3 that either of those answers by itself would be

 4 inaccurate.

 5      Q.  So is it fair to say that you're testifying

 6 that, in response to SB 634, PacifiCare did not expect

 7 an increase in calls from providers seeking to confirm

 8 that PacifiCare had received his or her claim?

 9      A.  Yes, that's fair to say.

10      Q.  You also testified that the DMHC tests for

11 compliance with claims acknowledgment by confirming

12 that the plan is capturing the received date and that

13 the claim is posting to PacifiCare systems within 15

14 working days.  Do you remember that testimony?

15      A.  I remember the -- that discussion.  I'm not

16 sure if those are the exact words that I used.  But I

17 do remember us talking about that the DMHC compares

18 received date to the date that the claim is in the

19 system so that they can determine that it was posted in

20 the system within 15 days.

21      Q.  And the DMHC affirmatively tests for

22 compliance in that manner; is that your testimony?

23      A.  That is my testimony.

24      Q.  In your experience, have you ever known CDI to

25 test for compliance with Section 10133.66(c) by
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 1 confirming that claims are posting to PLHIC's system

 2 within 15 working days?

 3      A.  I don't know.

 4      Q.  To your knowledge, has CDI ever requested from

 5 PLHIC any data regarding whether claims are posted to

 6 PLHIC's systems within 15 working days?

 7      A.  I'm trying to remember in the data call for

 8 2007 exam -- I know that many data fields were

 9 requested by CDI.  I just don't remember.

10      Q.  So other than the data call, do you know of

11 any other requests by CDI for data that would --

12 regarding whether claims are posting to systems within

13 15 working days?

14      A.  I don't know.

15      Q.  You don't recall whether that data request is

16 in the data call -- the data call that you're referring

17 to was CDI's data call with respect to the 2007 market

18 conduct exam?

19      A.  That's what I was referring to.

20      Q.  And your testimony was you don't remember

21 whether or not such data was included in that data

22 call?

23      A.  That's correct.  I don't remember.

24      MR. GEE:  I have a new document.  Actually, it's a

25 previously marked Exhibit 5326.
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 1          I apologize.  That is not the document I need.

 2          5316.  Do you have 5316?

 3      MR. WOO:  That's the document we were looking at

 4 right before the break.

 5      THE COURT:  I have it right here.

 6      MR. GEE:  Okay.  Thank you.

 7      THE COURT:  The one with the lines.

 8      MR. GEE:  Q.  Turn if you would to 7534.  It's the

 9 last page.  And the first row pertains to SB 634,

10 right?

11      A.  Yes.

12      Q.  And the it also -- the requirements refer to

13 Section 10133.66(c), the acknowledgements statute,

14 right?

15      A.  Yes.

16      Q.  And the requirements say, "The receipt of

17 claims shall be identified and acknowledged, whether

18 complete or not, and the recorded date of receipt shall

19 be disclosed in the same manner as the claim was

20 submitted or provided within 15 working days."  Do you

21 see that?

22      A.  I do.

23      Q.  Do you understand that to mean that PLHIC must

24 acknowledge the receipt of claims and provide the date

25 of receipt to the provider in the same manner as the
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 1 provider submitted the claim?

 2      A.  No.  I believe this is an incomplete statement

 3 of the requirements of the law.  So I don't think that

 4 section requires that.

 5      Q.  So you're disagreeing with this requirements

 6 language in this -- in your implementation log?

 7      A.  I'm disagreeing that this correctly expresses

 8 what the requirement is.

 9      Q.  "This," being the first row under

10 "Requirements"?

11      A.  Yes.

12      Q.  So your testimony is that the person who wrote

13 this requirement language got it wrong?

14      A.  Yes.

15      Q.  Assuming that this requirements language is --

16 strike that.

17          Take a look at the second row under

18 "Requirements."  This also refers to the claims

19 acknowledgment statute?

20      A.  Yes, it does.

21      Q.  And this says, again, "The same method of

22 receipt of claims (i.e. electronic means...)"  Do you

23 see that?

24      A.  I do.

25      Q.  Do you believe that the person who wrote this
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 1 requirements language got it wrong also?

 2      A.  Yes, I do.

 3      Q.  Do you know who wrote the first row?

 4      A.  No.

 5      Q.  Do you know who wrote the second row?

 6      A.  No.

 7      Q.  Do you know who in the ordinary course would

 8 have written these rows?

 9      A.  It would have been somebody on the regulatory

10 team.

11      Q.  Do you know if Ms. Norket was consulted?  Call

12 your attention to -- under "Action Taken," under first

13 row.

14      MR. KENT:  I don't know whose question to object

15 to.

16      MR. GEE:  I didn't hear an objection.

17      THE WITNESS:  So your question is was Ms. Norket

18 consulted about the language summary in the first

19 column?

20      MR. GEE:  Q.  Yes.

21      A.  So was she consulted about writing this

22 language down?  Is that the question?

23      Q.  Yes.

24      A.  No.

25      Q.  Do you know if she was consulted in taking any
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 1 actions pursuant to this implementation log?

 2      A.  Well, she's mentioned here in the action

 3 taken, and I do believe that she was consulted.

 4      Q.  Do you know for what purpose?

 5      A.  I believe that the discussions that I've had

 6 with staff is that Lois was contacted to find out what

 7 existing practices were with respect to acknowledgment

 8 letters.  And I believe that she referred the team to

 9 other people, other business process owners.

10      Q.  Do you know whom?

11      A.  I think that -- I'm not sure if Lois referred

12 them to Sue Lookman, but ultimately Sue Lookman is the

13 person they consulted with about acknowledgment letter

14 practices.

15      Q.  Do you know what Ms. Lookman had to add?

16      A.  Ms. Lookman is the person who believed that

17 the claim acknowledgment letters on the PPO product

18 that were at the time being generated for members under

19 the California Code of Regulations requirement, she

20 believed that those letters were also being copied to

21 providers.  So she provided the team with the

22 information that those letters were going to both

23 members and providers, which was incorrect at the time.

24      Q.  So if I'm understanding the situation back in

25 '05, everyone on the -- who is responsible for these
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 1 lines on the implementation log believed that, for

 2 paper claims, an acknowledgement letter to providers

 3 needed to be sent out pursuant to SB 634; is that

 4 right?

 5      MR. KENT:  I believe Mr. Gee misspoke.  I think he

 6 said "'05."

 7      THE COURT:  Yes.

 8      MR. GEE:  Q.  2005-2006.  When they were putting

 9 together this implementation log, they believed that

10 SB 634 required paper claims to be acknowledged by

11 letter?

12      A.  So you used the word "everybody" responsible

13 for the items on this log.  There were, to my

14 knowledge, a small group of people that were handling

15 these two action items that ultimately consulted with

16 Sue Lookman.  They did believe that -- based on the way

17 this language is written, they did believe that paper

18 claims required acknowledgment letters.

19          They consulted with Ms. Lookman and got the

20 information that letters were going to providers.

21      Q.  So they believed that SB 634 required

22 acknowledgment letters for paper claims, and they

23 sought to implement that requirement by discussing it

24 with Ms. Lookman, right?

25      A.  That's correct.
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 1      Q.  And Ms. Lookman agreed that SB 634 required

 2 acknowledgment letters for paper claims; is that right?

 3      A.  My understanding of Ms. Lookman's input was

 4 not that she examined the law or the requirements but

 5 rather merely provided the information to the team

 6 looking at this language that acknowledgment letters

 7 were already being systematically generated to

 8 providers.

 9      Q.  So starting with the first line -- the first

10 row, again, under "Action Item/Key Information," says,

11 "Assess and revise processes and P&Ps to address this

12 issue as needed."  Do you see that?

13      A.  I do.

14      Q.  Under that, "Establish processes and P&Ps to

15 address this issue."  Right?

16      A.  I see that.

17      Q.  So your testimony is that they assessed them

18 and determined that they didn't need to establish new

19 processes because they believed that those processes

20 were already in place; is that right?

21      A.  That's correct.

22      MR. GEE:  Show you another document, ask that it

23 be marked -- 685?

24      THE COURT:  684.

25      MR. GEE:  Thank you, your Honor.
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 1      THE COURT:  684 is a "Senate Rules Committee"

 2 document with the bottom date of August 16th, 2005.

 3          (Department's Exhibit 684 marked for

 4           identification)

 5      THE WITNESS:  I'm ready.

 6      MR. KENT:  I just would note for the record that,

 7 last week, during Ms. Monk's direct, I think it was

 8 Mr. Strumwasser indicated that legislative history was

 9 irrelevant.

10      MR. STRUMWASSER:  I did not do that.  At least

11 look at the record.  What I said was that that which is

12 officially noticeable legislative history is carefully

13 defined and includes the records and files and reports

14 of the Legislature.  That's what this is.

15      THE COURT:  Gentlemen, is it getting too late?

16 Let's finish this document.

17      MR. GEE:  Q.  Do you recognize the format of this

18 document as some kind of floor analysis of SB 634?

19      A.  Some kind of analysis, committee or floor,

20 yes, I do.

21      Q.  Looking on the first page of this document,

22 there's a heading under "Analysis" -- heading

23 "Analysis."  Do you see that?

24      A.  Yes.

25      Q.  And then under that paragraph, it says, "This
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 1 bill," colon, and then there's a numbered list.  Do you

 2 see that?

 3      A.  Yes.

 4      Q.  Turning to the next page, about three quarters

 5 of the way down we have No. 6, "Requires insurers to

 6 acknowledge receipt of a claim in the same manner as

 7 the claim was received within 15 working days of the

 8 date of receipt."  Do you see that?

 9      A.  I do see that.  It goes on directly below that

10 to identify that the purpose of the bill is to provide

11 similar protection for consumers and providers

12 interacting with health insurers as those that already

13 exist for health plans regulated by the DMHC.  This

14 analysis make that points several times as well.

15      Q.  I'm focusing on No. 6, though.

16      A.  I see the words there, yes.

17      Q.  Do you know the your staff, in drafting the

18 implementation logs for SB 634 consulted this

19 legislative history?

20      A.  I don't know for sure, but again, I doubt that

21 they did.  That's not part of their standard process.

22      Q.  Do you know if Charleen Milburn would have

23 consulted a document such as this?

24      A.  She would not have consulted it as part of the

25 implementation process, no.
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 1      Q.  Would she have consulted it in connection with

 2 her activities in tracking the legislation?

 3      A.  She may have read it as part of her duties as

 4 advocating on behalf of the company.  She may have.  I

 5 don't know if she did or not.

 6      Q.  Would she read a document such as this in the

 7 normal course?

 8      A.  Yes, she would.

 9      MR. GEE:  I think now would be a good time to take

10 a break.

11          (Whereupon, the proceedings recessed

12           at 2:44 o'clock p.m.)

13

14

15

16

17
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19
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21

22

23

24
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 1 STATE OF CALIFORNIA     )

                        )   ss.

 2 COUNTY OF MARIN         )
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 4 Reporter of the State of California, duly authorized to
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 1 Tuesday, July 27, 2010               9:24 o'clock a.m.

 2                         ---o0o---

 3                   P R O C E E D I N G S

 4      THE COURT:  This is before the Insurance

 5 Commissioner of the State of California in the matter

 6 of PacifiCare Life and Health Insurance Company.  This

 7 is OAH Case No. 2009061395, Agency No. UPA 2007-00004.

 8 Today's date is July 27, 2010.  We're in Oakland,

 9 California.  There are some people in San Antonio

10 Texas.

11          Mr. Sonnenschein is here -- no.  Ms. Walker --

12 oh, my goodness.  Ms. Walker is present in Oakland

13 representing the respondent.  Mr. Strumwasser is

14 present in Oakland representing the Department.

15          Mr. Gee is in San Antonio, representing the

16 Department.  And Mr. Woo is in San Antonio representing

17 the respondent.

18          Mr. Sing, you've been previously sworn in this

19 matter, so you're still under oath.  Would you state

20 your name again for the record.

21      THE WITNESS:  Martin Sing.

22      THE COURT:  Thank you.

23      MR. STRUMWASSER:  And we don't have a respondent

24 today?

25      THE COURT:  There is no respondent present today.
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 1 Mr. Strumwasser, is it your witness now?

 2      MR. STRUMWASSER:  It's Mr. Gee's witness.

 3      THE COURT:  All right.

 4          Mr. Gee, go ahead.

 5      MR. GEE:  Thank you, your Honor.

 6                       MARTIN SING,

 7          called as a witness by the Respondent,

 8          having been previously duly sworn, was

 9          examined and testified further as

10          hereinafter set forth:

11               CROSS-EXAMINATION BY MR. GEE

12      MR. GEE:  Q.  Good morning, Mr. Sing.

13      A.  Good morning.

14      Q.  Last time you testified in May, you were

15 describing a 1-866 number that you said PacifiCare

16 maintains.  Do you remember that?

17      A.  Yes, I do.

18      Q.  And the exact number is 1-866-863-9776, right?

19      A.  That's correct.

20      Q.  And when I refer to the 1-866 number, I mean

21 that number.  Can we have that understanding?

22      A.  Yes.

23      Q.  And you also mentioned another number,

24 1-866-316-9776 that you said would give the provider

25 the same experience as the 1-866-863-9776 number; is
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 1 that right?

 2      A.  The 316 number will actually ask if you're a

 3 member and a provider.  If you indicate you're a

 4 provider, they will transfer you to the 863 number.

 5      Q.  What you were describing --

 6      THE WITNESS:  Can you hear me okay on the other

 7 side?

 8      THE COURT:  Yes.

 9      THE WITNESS:  Okay.

10      MR. GEE:  Q.  What you were describing is a number

11 that providers themselves must call in to verify that a

12 claim was received, right?

13      A.  A number that can be called for claims,

14 benefits, eligibility, et cetera, yes.

15      Q.  I'm going pass out a set of exhibits that we

16 have prepared.  And Mr. Pollard has some for the people

17 in Oakland, I believe.  And the exhibits that we're

18 passing out are 5135, 5136, and 5239 to 5243, I

19 believe.

20          Let's take a look at 5242, if you would.  This

21 is a call flow chart that you discussed last time,

22 right, Mr. Sing?

23      A.  Yes, it is.

24      Q.  You said that this shows what happens when a

25 provider calls the 1-866 number; is that right?
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 1      A.  That's correct.

 2      Q.  And you said that this has been the same flow

 3 for some years, right?

 4      A.  Yes, that's correct.

 5      Q.  How long has this been the flow chart for a

 6 call to PacifiCare?

 7      A.  Well, the 800 number -- 866 number has been in

 8 existence since approximately 2001.  The interactive

 9 voice response menu changes over time, so I can't tell

10 you if this has been the actual flow since 2001.

11      Q.  Do you know when this has been the actual flow

12 for a PacifiCare call?

13      A.  At a minimum, this flow was in existence in

14 2004, that I know of.

15      Q.  I'd like to walk through the steps of a 1-866

16 call.  So let's say we have a doctor -- call him

17 Dr. Sheppard.  Okay?

18      A.  Okay.

19      Q.  Let's say we are in 2006, and Dr. Sheppard

20 would like to verify that PacifiCare has received one

21 of his PPO claims.  Okay?

22      A.  Okay.

23      Q.  So the first step, I take it, would be that

24 Dr. Sheppard would dial the 1-866 number and get the

25 IVR; is that right?
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 1      A.  That's correct.

 2      Q.  And the IVR would give Dr. Sheppard these five

 3 options that are reflected in 5342?

 4      A.  Yes, off the 866 -- whatever that number was

 5 again.

 6      Q.  The 863 --

 7      A.  863-9776, yes.

 8      Q.  If Dr. Sheppard was calling to verify that

 9 PacifiCare had received one of his claims, he would

10 press 3 for claims; is that right?

11      A.  That's correct.

12      Q.  Do you know how long on average it would take

13 Dr. Sheppard to navigate through the IVR system up to

14 the point where he can select number 3 for claims?

15      A.  I don't have that information, no.

16      Q.  And you testified that there is no automated

17 claims information for the IVR; is that right?

18      A.  That's correct.

19      Q.  So Dr. Sheppard would have to be put on hold

20 until he gets to a live agent, a customer care

21 representative, right?

22      A.  That's correct.

23      Q.  And do you know how long on average

24 Dr.  Shepherd would have to wait until he gets a

25 representative?
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 1      A.  It would depend on how busy the center is at

 2 the time he called.

 3      Q.  I believe you may have testified earlier that

 4 it's on average around a 30- to 45-second wait.

 5      A.  Our goal for answering provider calls is 60

 6 seconds or less.

 7      Q.  Do you meet those goals -- did you meet those

 8 goals in 2006?

 9      A.  I believe we met those goals throughout the

10 year, yes.

11      Q.  How about in 2007?

12      A.  Yes.

13      Q.  And 2008 as well?

14      A.  To my knowledge, yes.

15      Q.  And once Dr. Sheppard gets through to a

16 customer service representative -- and we're still in

17 2006 -- where is the representative located?

18      A.  The representative for a PPO claims inquiry in

19 2006 would have gone to either San Antonio, Texas or

20 Huntsville, Alabama.

21      Q.  And the early part of 2006, would it also have

22 gone to Cypress?

23      A.  Early 2006, Cypress, San Antonio, or

24 Huntsville.

25      Q.  And in 2007, Cypress is no longer there.  So
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 1 would it just go to San Antonio and Huntsville?

 2      A.  San Antonio or Huntsville; that's correct.

 3      Q.  How about the Philippine site?

 4      A.  The Philippine site was primarily for our HMO

 5 provider support.  So if a provider called for a PPO

 6 member, it would not have been by design.

 7          (Reporter interruption; record read)

 8      THE WITNESS:  That's correct.

 9      MR. GEE:  Q.  You said that the Philippine site

10 was not primarily for HMO [sic].  Can I infer from that

11 that there was some PPO business that went to the

12 Philippine site?

13      MR. WOO:  I think you meant "not primarily for

14 PPO."

15      MR. GEE:  Yes, sorry.

16      THE WITNESS:  The Philippine site was primarily

17 for provider HMO benefits and eligibility.

18      MR. GEE:  Q.  Was it also in part for PPO?

19      A.  It was not.

20      Q.  And then in 2008, the customer care

21 representative who answers Dr. Sheppard's call would be

22 in Huntsville, Alabama and only in Huntsville, right?

23      A.  In 2008, it would have been Huntsville and San

24 Antonio.

25      Q.  So now a representative answers.  And I
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 1 presume the representative gives a greeting to

 2 Dr. Sheppard; is that right?

 3      A.  That's correct.

 4      Q.  And then Dr. Sheppard says -- asks his

 5 question, says, "I sent in a claim on," say, "October

 6 5th, 2006.  And I want to verify that PacifiCare's

 7 received it."  Are you with me?

 8      A.  Yes, I am.

 9      Q.  And you testified that the representative is

10 trained first to look into RIMS; is that right?

11      A.  That's correct.

12      Q.  So the representative opens up the RIMS

13 system; is that right?

14      A.  That's correct, the representative would use

15 RIMS primarily.

16      Q.  How does the representative open up and access

17 the RIMS system?

18      A.  Representatives, when they come in in the

19 morning, automatically log into their production

20 systems, RIMS being one of them.

21      Q.  Okay.  So when a call comes in, they would

22 already be in the system.

23      Q.  When they receive Dr. Sheppard's call, do they

24 have to open up, like, a claims inquiry window, or is

25 that already up on their screen?
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 1      A.  A representative would be in the main screen

 2 in the RIMS system.  They would ask the provider member

 3 identification number, date of service, amount of the

 4 claim, date submitted.  And then they would actually go

 5 into the system and enter certain information,

 6 primarily the member identification number.

 7      Q.  The information that you just described -- the

 8 member ID, the date of service, the amount of the

 9 claim, the date submitted -- that is information that

10 the representative has to ask Dr. Sheppard for.  And

11 then the representative enters that information into

12 the RIMS system; is that right?

13      A.  The representative would ask for that

14 information in order to zero in on the claim that the

15 provider was calling on specifically.  The primary

16 number that would be of most importance would be the

17 member identification number, the date of service of

18 the claim, and the amount of the claim.

19      Q.  Did you also testify that the provider would

20 need to give the member's name as well?

21      A.  The representative would ask the provider to

22 verify the member's name and, in some instances, date

23 of birth.

24      Q.  The member's date of birth?

25      A.  That's correct.
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 1      Q.  What instances would require the provider to

 2 give the member's date of birth?

 3      A.  Just the representative asking the question.

 4      Q.  What about the provider's name?  Wouldn't he

 5 have to give the representative the name?

 6      A.  The representative would ask for provider tax

 7 identification number, which helps us identify which

 8 provider is calling, and they would ask for the name of

 9 the provider who delivered the service to the member.

10      Q.  Would the representative require any type of

11 verification that the provider is who he says he is?

12      A.  Well, the provider tax identification number,

13 member identification number.  Often that's why we

14 would ask for date of birth.  So, many of those steps

15 are to verify who the person is that's calling and

16 verify who it is they're calling about.

17      Q.  So by my count, there are around eight pieces

18 of information that Dr. Sheppard needs to provide in

19 order to get verification that a claim has been

20 received; is that right?

21      A.  I don't think I said that was information they

22 needed to provide to verify a claim.  That is

23 information they may be asked by the representative in

24 order to identify what claim specifically they're

25 calling about.
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 1      Q.  Do you know what the minimum number of these

 2 pieces of information would be required in order to

 3 verify a claim?

 4      A.  At a minimum, member identification number,

 5 date of service, and the amount of the claim.

 6      Q.  And also wouldn't they need to provider name

 7 and provider TIN?

 8      A.  That would be information specific to the

 9 provider that would most likely be asked for, yes.

10      Q.  And I'm assuming that, when Dr. Sheppard is

11 providing this information to the representative, the

12 representative is at that time entering it directly

13 into the RIMS system; is that right?

14      A.  That's correct.

15      Q.  Do you know how long on average it would take

16 for Dr. Sheppard to provide these pieces of information

17 necessary to search for a claim in RIMS?

18      MR. WOO:  Calls for speculation.

19      THE COURT:  If you know.

20      THE WITNESS:  I can't tell you how long it would

21 take for the physician's office or representative to

22 provide that information.  I can tell you on average it

23 takes a representative around 350 seconds to handle a

24 call of that nature from start to finish.

25      MR. GEE:  Q.  A call of this nature, being a call
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 1 to verify the receipt of a claim?

 2      A.  Essentially, yes.

 3      Q.  What do you base that estimate on?

 4      A.  Data.

 5      Q.  What data?

 6      A.  We capture call data on every single call that

 7 comes in from providers and members, that platform,

 8 type of call.  So we know by the data that we capture,

 9 which is important to our planning, how long it takes

10 on average to handle a call.

11      Q.  By "type of call," do you mean a call by a

12 provider to verify the receipt of a claim?

13      A.  I'm referring to a call from a provider in

14 general takes about 350 seconds, start to finish.

15      Q.  So any call from any provider about any issue

16 on average would take 350 seconds; is that your

17 testimony?

18      A.  Approximately, yes.

19      Q.  But you don't know for a specific call to

20 verify the receipt of claims, you don't know how long

21 that call would take from start to finish, do you?

22      A.  I'm sorry.  Would you repeat that question?

23      Q.  You don't know, for a call specifically asking

24 to verify the receipt of a claim, how long that call

25 would take on average?
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 1      A.  How long a call specifically to verify receipt

 2 of a claim, how long that would take?  No.

 3      Q.  But back to my original question, in your

 4 experience, do you know how long on average it would

 5 take for the provider to give the representatives all

 6 the pieces of information that the representative needs

 7 in order to verify that a claim has been received?

 8      MR. WOO:  The question has been asked and

 9 answered.

10      THE COURT:  Sustained.

11      THE WITNESS:  No, I can't tell you specifically.

12      THE COURT:  That was the answer.

13      MR. GEE:  Q.  So now let's assume Dr. Sheppard has

14 provided all the information that's required.  And the

15 representative, I presume, presses a search button to

16 get RIMS to look for the claim; is that right?

17      A.  The representative would ask the questions

18 that I just noted.  They would enter the member

19 identification number, look for the provider's tax

20 identification number in the claims history, look for

21 the amount of claim that the provider is calling about,

22 and then they would -- would share that information

23 with the caller.

24      Q.  Do you know how long it takes for RIMS to --

25 once all the information that Dr. Sheppard provides is
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 1 into the system, into RIMS, do you know how long it

 2 takes for RIMS to search for that claim?

 3      A.  I don't -- I can't tell you how long the

 4 search time is.  I can tell you that our systems are

 5 extremely fast, and they respond within milliseconds to

 6 requests.

 7      Q.  And if Dr. Sheppard's claim is found in RIMS,

 8 then a claim header inquiry page comes up; is that

 9 right?

10      A.  A page within the RIMS system with claims

11 detail based on the criteria that I just identified

12 would come up.  And that would be what would be shared

13 with the provider at that time.

14      Q.  And is that claims header inquiry similar to

15 5244?  The top half of 5244 is what I'm referring to,

16 not the part that starts with the numbers.

17      A.  Yes, it is.

18      Q.  You testified that the representative is then

19 trained to tell the provider that -- whether the claim

20 has been received and the date the claim was processed,

21 if it has been processed, and how the claim was

22 processed, whether paid or not; is that right?

23      A.  That's correct.

24      Q.  Do you know how long on average it would take

25 a representative to review this claim header screen and
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 1 then provide a doctor with that information?

 2      MR. WOO:  Calls for speculation.

 3      THE COURT:  If you know.

 4      THE WITNESS:  No, I don't.  Can't give you that

 5 specific time.

 6      MR. GEE:  Q.  Do you have any documentation

 7 showing that your representatives are trained to give

 8 the provider all this information -- the date of

 9 receipt, the date the claim was processed, how the

10 claim was processed?  Do you have any documentation

11 showing that your representatives are trained to give

12 that information to the provider when they're searching

13 for a claim on RIMS?

14      A.  I believe we've provided documentation on our

15 training modules and training materials that are

16 specific to our claims training, which includes how to

17 look up a claim and how to review and respond to those

18 inquiries.

19      Q.  Are you referring to 5136?

20      A.  5136 is a module from PPO training specific to

21 Claims Exchange, not specific to RIMS.

22      Q.  But is this the document you're referring to

23 when you said that you've provided documentation on

24 PacifiCare's training modules?

25      A.  This particular document -- I believe there
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 1 are other training materials that we've provided that

 2 go beyond Claims Exchange.  This is specific to Claims

 3 Exchange training only.

 4      Q.  Do you believe -- are there RIMS training

 5 modules similar to 5136?

 6      A.  Yes, there are.

 7      Q.  You believe you've produced those?

 8      A.  I believe we have provided that training

 9 information, yes.

10      Q.  Did you discuss the RIMS training module the

11 last time you were testifying in May?

12      MR. WOO:  If you remember.

13      THE WITNESS:  I don't recall.  May seems like

14 forever ago now.

15      MR. GEE:  I understand.

16      THE WITNESS:  I don't recall.

17      MR. GEE:  Q.  And at this point in the process,

18 when a claim is in RIMS but not yet processed through

19 RIMS, has the claim been assigned a claim number?

20      A.  I don't know if a claim has been assigned a

21 claim number.  I believe by the time it hits the RIMS

22 system it would have been assigned a unique number,

23 yes.

24      Q.  Do you know if a representative receives a

25 call from a provider requesting to -- that they verify
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 1 the receipt of a claim, is the representative trained

 2 to give the provider the claim number?

 3      A.  Representatives within customer care are

 4 trained to give the provider a case number which

 5 identifies the documentation of that particular call

 6 so -- which is different than a claims number.  It

 7 references that particular call with that

 8 representative.  So it is a case number within our

 9 system, not a claims number.

10          I don't know if our representatives are

11 required to provide a claims number to a provider.

12      Q.  You testified that, if a representative can't

13 find a claim in RIMS, then the representative moves on

14 to Claims Exchange, right?

15      A.  That's correct.

16      Q.  You testified that Claims Exchange is the main

17 repository for claims that come in the door that are

18 imaged and then pre-entered before they go into

19 processing.  Do you remember that testimony?

20      A.  Yes, and that's correct.

21      Q.  And just to clarify, though, in 2006, paper

22 claims that got mailed in to PacifiCare, they first

23 needed to go through a mailroom; isn't that right?

24      A.  That's correct.

25      Q.  By mid 2006, the mailroom functions were being
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 1 performed by a vendor named Lason.  Were you aware of

 2 that?

 3      A.  By mid 2006?  I don't know that I was involved

 4 in that transition.  I do know that claims are now

 5 handled by Lason -- or incoming mail.

 6      Q.  And after -- and paper claims go to Lason to

 7 be sorted.  Are you aware of that process?

 8      A.  Yes.

 9      Q.  After they're sorted, the claims go overseas

10 for data entry.  Were you aware of that?

11      A.  For our -- at that time, for our HMO claims,

12 those are and still today are handled in Ireland.  And

13 those are processed on the images, I believe, not on

14 hardcopy.

15      Q.  And for PPO claims they're sent overseas as

16 well aren't they?

17      MR. WOO:  Just to be clear, when you say "sent

18 overseas," you mean, as the witness testified, an

19 electronic image is sent electronically, not that

20 they're shipped in hardcopy form?

21      MR. GEE:  Yes, I understand.

22      THE WITNESS:  In 2006, I don't know if Ireland was

23 handling PPO claims or not.

24      MR. GEE:  Q.  Do you know who was handling PPO

25 claims?
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 1      A.  I know that there were PPO claims being

 2 handled in San Antonio and in Cypress.  Beyond that, I

 3 don't know that claims were actually being processed in

 4 Ireland.

 5      Q.  Okay.  Well, the claims needed to be sorted

 6 then sent somewhere for data entry; is that right?

 7      MR. WOO:  Vague.

 8      THE COURT:  Overruled.

 9      THE WITNESS:  So I don't believe -- and again, I

10 am not an expert on mailroom operations or imaging, but

11 to my understanding, mail received within a PO box was

12 immediately sent to Lason to be sorted and imaged at

13 that facility, not shipped somewhere to be imaged

14 elsewhere.  So all the work was done there, entered in

15 the system and then, regardless of where you were,

16 Cypress, San Antonio, Ireland, -- you'd access those

17 images through the same system.

18      Q.  So the paper claims would need to go -- they

19 went to Lason first.  Lason sorted them, did some data

20 entry on them.  And then the claims were routed to the

21 claims department; is that your testimony?

22      A.  Again, to my understanding, the claims are

23 imaged, and they're in the system.  And claims

24 examiners work through electronic queue.  So I don't

25 know that they're actually sent anywhere.  They're
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 1 actually imaged, placed in the system and are part of a

 2 work queue that a claims examiner in any location could

 3 access.

 4      Q.  This mailroom process of sorting and data

 5 entry that all occurs before the claim gets into Claims

 6 Exchange; is that right?

 7      A.  That is the process, to my understanding, that

 8 gets the claim into the Claims Exchange system.

 9      Q.  And paper claims that were mailed in to

10 PacifiCare in 2007 and 2008 also went through this

11 mailroom sorting and data entry before they went to

12 Claims Exchange, right?

13      A.  That would be my understanding, yes.

14      Q.  So going back to Dr. Sheppard's phone call,

15 let's assume that the representative can't find the

16 claim in RIMS.  So the representative moves on to

17 Claims Exchange.  Are you with me?

18      A.  Yes.

19      Q.  And at this point, let's turn to 5136 at 9898.

20 And there is a header that says, "How to access Claims

21 Exchange."  Do you see that?

22      A.  Yes, I do.

23      Q.  Under that header, there are six steps that a

24 representative must take in order to open Claims

25 Exchange.  Do you see that?
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 1      A.  That's correct.

 2      Q.  I take it then, that, at this point, after the

 3 representative can't find the RIMS in claims -- the

 4 representative can't find the claim in RIMS, he or she

 5 would move on to take these steps to open Claims

 6 Exchange; is that right?

 7      A.  That's correct.

 8      Q.  Turning to the next page, 9899, under

 9 "Checking Claims Status," we have a list of information

10 that the representative must get from the provider in

11 order to check the claims status on Claims Exchange; is

12 that right?

13      A.  Yes, that's what this page is referring to.

14      Q.  Does the provider need to give this

15 information to the representative again, even though

16 the provider has given it in the context of looking up

17 the claim on RIMS?

18      MR. WOO:  Calls for speculation.

19      THE COURT:  If you know.

20      THE WITNESS:  In many cases, if the representative

21 has asked for the majority of this information on the

22 initial call and searched RIMS, much of this

23 information would be then copied and pasted into Claims

24 Exchange in search for that claim.

25      MR. GEE:  Q.  So the representative would take the
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 1 information that he or she has entered into RIMS and

 2 reenter it into Claims Exchange; is that the process?

 3      A.  In many circumstances, if the information has

 4 already been provided on the initial call, the

 5 representative would simply move that information into

 6 Claims Exchange.

 7      Q.  The representative, though, has to physically

 8 enter it again into Claims Exchange, right?  There's no

 9 function that transfers all that information

10 automatically to Claims Exchange?

11      A.  That's correct.  They would have to enter it

12 again into Claims Exchange.

13      Q.  So the representative reenters this

14 information to Claims Exchange.  And the last step on

15 9899 is to click the search button function, right?

16      A.  That's correct.

17      Q.  Do you know how long it takes Claims Exchange

18 to return results on the search?

19      A.  I do not know exactly how much time it takes

20 to do that, no.

21      Q.  And if the claim is found on Claims Exchange,

22 I take it, a claim header page comes up similar to what

23 we saw for RIMS, similar to 5244?

24      A.  I believe on -- is that 900?

25      MR. WOO:  9900, yes.
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 1      THE WITNESS:  9900, this is the information after

 2 the search that would be displayed to the

 3 representative.

 4      MR. GEE:  Q.  I see.  And the representative

 5 reviews this page, 9900, and then tells Dr. Sheppard

 6 that the claim is received and gives the doctor the

 7 date the claim is received; is that right?

 8      A.  That's correct.

 9      Q.  At this point, when a claim is in Claims

10 Exchange but not in RIMS, has that claim been assigned

11 a claim number yet?

12      A.  I believe at this point, a claim number has

13 been assigned, when it's in Claims Exchange.

14      Q.  Do you know if the representative is trained

15 to give the provider that claim number?

16      A.  As I stated previously, our representatives

17 are trained to give the provider a case number specific

18 to that conversation.  I don't know that it's required

19 that they provide a claims number to that physician.

20      Q.  Let's assume that this is the case, that the

21 representative is able to locate Dr. Sheppard's claim

22 in either RIMS are Claims Exchange.  Are you with me?

23      A.  Yes.

24      Q.  And the representative tells Dr. Sheppard that

25 the claim was received and the date that the claim was
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 1 received and how it's been processed.  Okay?

 2      A.  Okay.

 3      Q.  The call is concluded.  After the call is

 4 concluded, is the representative trained to make a

 5 notation in the claim file for Dr. Sheppard's claim,

 6 indicating that Dr. Sheppard had called and was told

 7 that his claim was received?

 8      A.  The representative is trained to document the

 9 system.  In this case, it would have been -- I guess in

10 early '06, it would have been in the notes within RIMS.

11          Later '06, it would have been in IDT, which

12 we've talked about before, the Intelligent Desktop.

13 Essentially, the system does the same thing, it tracks

14 the conversation, content of the conversation, and the

15 resolution or if the issue is still pending.  So it's

16 simply tracking that particular call and the case

17 number as related to that particular call.

18      Q.  Where is that notation stored?

19      A.  It's stored in a database somewhere within

20 UnitedHealthcare.

21      Q.  It's stored in IDT?

22      A.  IDT is the system that we utilize to document

23 conversations, cases, track work, set up work queues.

24 It's a work management application as well as a call

25 tracking application.
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 1          I don't believe the actual conversations are

 2 stored in IDT.  They're stored in a server somewhere

 3 within UnitedHealth Technology.

 4      Q.  Are the notations made about the call put in

 5 the claim file for Dr. Sheppard's claim?

 6      A.  Representatives do not have access to claims

 7 files.  They can't process claims.  They can't change

 8 claims.  So anything related to that particular

 9 conversation is updated in our call tracking

10 application.  And then that application would have

11 details regarding that conversation.

12      Q.  But it's not in the claim file?

13      A.  It is not, to my knowledge, in the claim file

14 as our representatives do not have access to change

15 anything in claims files.

16      Q.  Let's now assume in this hypothetical that the

17 claim can't be found in either RIMS or Claims Exchange.

18 Okay?

19      A.  Okay.

20      Q.  What does the representative do at that point?

21      MR. WOO:  Incomplete hypothetical.

22      THE COURT:  Overruled.

23          If you know.

24      THE WITNESS:  I can tell you that, if we have no

25 record of receiving that claim, we simply -- our
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 1 representative would simply ask the provider to

 2 resubmit the claim.

 3      MR. GEE:  Q.  And if the claim -- if PacifiCare

 4 had in fact received it but the claim is still in the

 5 mailroom, the customer care representative can't access

 6 that claim, right?

 7      MR. WOO:  So you're asking the witness to assume

 8 that a claim was submitted and that the claim is still

 9 in the mailroom process, what the -- the customer care

10 representative doesn't have access to the mailroom?

11      MR. GEE:  That's the question.

12      THE WITNESS:  I'm sorry.  Could you repeat that?

13      MR. GEE:  Q.  If the claim has been submitted and

14 PacifiCare has in fact received the claim but the claim

15 is still in the mailroom being sorted or in the process

16 of data entry, the representative can't access that

17 claim.  The representative can't look that claim up and

18 tell the provider, "Yes, we have received it," can the

19 representative?

20      A.  Given your example, if the claim is somewhere

21 still in the mailroom, our representative would have no

22 knowledge of that and would not be able to see or

23 access that.

24      Q.  And representatives don't have access to

25 ad hoc, the ad hoc system, right?
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 1      A.  You'll to have define "ad hoc."

 2      Q.  You don't know what "ad hoc" is?  I have been

 3 told that it's the colloquial name for FileNET, which

 4 is a repository for claims documents.

 5      A.  I can't tell you if our folks have access to

 6 FileNET or not.

 7      Q.  As far as you know, have there been any

 8 changes to this call process in 2006 -- 2007?

 9      A.  In terms of the call handling process, there

10 has been very little change to that process or the

11 systems over several years.

12      Q.  So if Dr. Sheppard calls this 1-866 number in

13 2007, he goes through the same steps that we walked

14 through just now; is that your testimony?

15      A.  Correct.  Dr. -- the physician would have

16 essentially the same experience today as he would have

17 had in 2007.

18      Q.  What I'm saying -- well, the hypothetical was

19 2006.  And I want to know if the same process would

20 apply to 2007.

21      A.  So the process in 2006 was essentially the

22 same as in 2007, yes.

23      Q.  And same process in 2008?

24      A.  That's correct.

25      Q.  You also testified in May that providers do
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 1 actually use this 1-866 number to check claims status.

 2 Do you remember that testimony?

 3      A.  Yes, I do.

 4      Q.  And you based that testimony on data in 5243.

 5 Could you turn to that exhibit, please?

 6      A.  Okay.

 7      Q.  You based your testimony that providers do

 8 actually use the 1-866 number on the data in this

 9 exhibit; is that right?

10      A.  We provided this information as data proving

11 that the 866 number is actually utilized.  In addition

12 to that, I work in the center every day, and I know

13 providers call us every day.

14      A.  Okay.

15      Q.  And you said that 5243 was a spreadsheet

16 containing IVR call volume data; is that right?

17      A.  I'm sorry.  So 5243, that's 6807, is that the

18 one you're referring to?

19      Q.  Yes.  I'm looking at the first page.

20      A.  So this spreadsheet is data that was taken

21 from the interactive voice response based on selections

22 made by the caller at the time of the call and then

23 calls that actually were delivered to a frontline

24 customer care professional.

25      Q.  So this spreadsheet shows the number of times
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 1 providers selected certain options within the IVR; is

 2 that right?

 3      A.  That's correct, selections made in the IVR and

 4 then transferred to a person that can answer that call.

 5      Q.  So, for instance, -- and I'm assuming this

 6 first page, 6807 is 2006 data; is that right?

 7      A.  I thought we had the date on here, but I

 8 believe --

 9      Q.  Actually, now I see it.

10      MR. WOO:  It's in the shaded portion.

11      MR. GEE:  I missed that as well.

12      MR. WOO:  Probably hard to see.

13      THE WITNESS:  Yes, it is.

14      MR. GEE:  Q.  So for instance, this page is

15 telling us that, in January of 2006, there were

16 providers selected the IVR for claims, 7,214 times.  Am

17 I reading that right?

18      A.  Yes.  This is telling you that providers

19 selected that option and that 7,214 calls went to a

20 representative for response.

21      Q.  So this is the number of times that a

22 representative actually handled a call; is that your

23 testimony?

24      A.  Yes.  So maybe I can help clarify this a

25 little bit.
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 1          So an interactive voice response system has a

 2 number of different functions.  The primary one is

 3 identifying why somebody is calling, what platform are

 4 they on.  And that routes the call to the person who's

 5 best trained to handle that call.

 6          There's also certain things that are automated

 7 within the system.  So maybe it's simply requesting an

 8 ID card.  So there may be transactions within the IVR

 9 that never reach a representative because there is some

10 self-service function.  This particular report shows

11 the number of times somebody selected that option and

12 then were actually transferred to a live person.

13      Q.  And for claims, I believe you testified that

14 any time the claims function -- the claims option is

15 chosen, it goes to a representative; is that right?

16      A.  That's correct.

17      Q.  So this number, 7,214, represents the number

18 of times providers pressed 3 for claims in the IVR; is

19 that right?

20      A.  That's correct.

21      Q.  Do the data in 5243 reflect both provider and

22 member calls?

23      A.  This particular report is specific to the

24 provider 800 number, yes.

25      Q.  The provider 800 number, the 1-869- --
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 1      MR. WOO:  863.

 2      MR. GEE:  Q.  863-9776?

 3      A.  That's correct.

 4      Q.  Members that number as well, don't they?

 5      A.  The primary member number is the 866-316

 6 number.  So the majority of calls -- and certainly

 7 anybody can all any 866 number.  But this number was

 8 specifically set up and designed for provider use.

 9      Q.  But members use the 863 number as well, don't

10 they?

11      MR. WOO:  If you know.

12      THE WITNESS:  I couldn't tell you to what extent

13 they use it, but it's not designed for member use.

14      MR. GEE:  Q.  Turn, if you would, to 5135.  And

15 under -- I believe you testified that this is a copy of

16 the front and back of a member ID card.  We didn't

17 bring the magnifying glass with us.

18      MR. WOO:  We used to have a blown-up version of

19 this.  I don't know what we did with it.

20      THE WITNESS:  I can read it.

21      MR. GEE:  Q.  You testified that this is a copy of

22 a front and back of a member ID card.  Do you remember

23 that?

24      A.  Yes.

25      Q.  If you look on the back of the ID card, under
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 1 "Non-Emergency:  To avoid additional expense, obtain

 2 preauthorization three days before receiving specified

 3 services by calling 1-866-863-9776," do you read that

 4 as directing a member to call that 863 number to obtain

 5 preauthorization?

 6      A.  It could be interpreted that way.  I can tell

 7 you that that number is primarily a provider number,

 8 and providers often call for prior authorization for

 9 services on the members we have.

10      Q.  Okay.  Let's go back to 5243.

11      THE COURT:  Mr. Gee, can we take a very quick

12 break?

13      MR. GEE:  Sure.

14          (Recess taken)

15      THE COURT:  Okay.  Go ahead.  I'm sorry.

16      MR. GEE:  Q.  Mr. Sing, could you turn back to

17 5243.  And going back to January 2006, for claims, the

18 7214 number, now, that's not the number of times

19 someone -- a provider called PacifiCare's number to

20 verify that a claim was received; is it?

21      A.  All I can tell you is that is the number of

22 times a provider selected that option when calling that

23 number.

24      Q.  So any time a provider had any questions about

25 anything to do with claims and selected the claims IVR
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 1 option, that's what these numbers reflect, right?

 2      A.  That's correct.

 3      Q.  So, for example, a call asking a question

 4 about why was my claim denied, that would be included

 5 in this claims row, right?

 6      A.  That's correct.

 7      Q.  A call asking why was my claim only partially

 8 paid also included in the numbers in this claims row?

 9      A.  That would be my assumption, yes.

10      Q.  Mr. Sing, do you know for a fact how many

11 provider calls there were in January 2006 asking to

12 determine whether a claim had been received?

13      MR. WOO:  That specific question?

14      MR. GEE:  Yes.

15      THE WITNESS:  No.

16      MR. GEE:  Q.  And you can't give me that number

17 for any of the periods in 2006 or 2007, right?

18      A.  The level of our reporting or the reporting at

19 this level can give you an indication of generally why

20 somebody called.  In order to get a detailed

21 understanding of why a provider called on a claims

22 call, you would actually have to go and review the case

23 and/or listen to the call.

24      Q.  So the answer is no, you can't give me the

25 number of times a provider called to verify the receipt
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 1 of a claim for any period in 2006 or 2007, right?

 2      A.  From this particular report at this level, I

 3 could not give you that information.

 4      Q.  Sitting here today, you have no evidence that

 5 even a single one of these calls listed in the claims

 6 row in 5243 was a provider calling to verify the

 7 receipt of the a claim, right?

 8      MR. WOO:  I think that's no foundation and

 9 actually misstates the witness's prior testimony

10      THE COURT:  Well, if he knows.

11      MR. GEE:  It's a question, not --

12      THE COURT:  Sorry.  If he knows.

13      MR. WOO:  I understand, your Honor, thank you.

14      THE WITNESS:  So just let me restate this.  So

15 you're asking me -- or your statement is, so I have no

16 proof that any of these claims-selected IVR calls from

17 provider was actually a call regarding a claims receipt

18 --

19      Q.  Yes.

20      A.  -- based on this report?

21      Q.  Yes.

22      A.  So, no, I can't tell you that any of them

23 would have been.

24      Q.  Mr. Sing, you also testified about three ways

25 that a provider would know about the 1-866 number.  Do
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 1 you remember that testimony?

 2      A.  Yes, I do.

 3      Q.  You said that providers could know about this

 4 line from a member ID card, a provider administrative

 5 manual, and the provider web portal, right?

 6      A.  That's correct.

 7      Q.  Turn, if you would, back to 5135.  This was

 8 the copy of the front and back of the PacifiCare member

 9 ID card we just discussed.

10          And you said that the primary provider phone

11 number to confirm the receipt of claims appears on the

12 back of the member ID card, right?

13      A.  That's correct.

14      Q.  And you said it appears on the second section.

15 Are you referring to the "Non-Emergency" section that

16 we just discussed?  The section that says,

17 "Non-emergency:  To avoid additional expense..."?

18      A.  That's correct.

19      Q.  So that's where the 1-866 number appears?

20      A.  That's correct.

21      Q.  Is that the only place that this 1-866 number

22 appears on the back of the member ID card?

23      A.  It would appear that that is the only place

24 that that number appears on the back of the ID card.

25      Q.  Is there anything in 5135 that you believe
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 1 informs providers that they can verify whether their

 2 claims had been received by calling that 1-866 number?

 3      A.  The back of the card doesn't specifically say

 4 "claims" or "claims status."

 5      Q.  No?  So, no?

 6      A.  No.

 7      Q.  Turn, if you would, to 5240.  You said these

 8 were pages from a provider manual.  Do you remember

 9 that?

10      A.  Yes.

11      Q.  And providers who were not contracted with

12 PacifiCare, they don't receive this manual, right?

13      A.  Non-contracted providers would not have this

14 manual, no.

15      Q.  You said that the 1-866 number appears on Page

16 6900; is that right?

17      A.  Yes, it does.

18      Q.  And you're referring to the paragraph in the

19 middle of the page that starts, "This manual is an

20 integral part" -- do you see that?

21      A.  Yes, I do.

22      Q.  And that's what you're referring to?

23      A.  I believe that is one of the areas in this

24 manual where that number does appear, yes.

25      Q.  In this paragraph, the manual is telling
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 1 providers that they can call that 1-866 number if they

 2 have questions regarding this manual; is that right?

 3      A.  That is what this paragraph refers to, yes.

 4      Q.  And then you also testified that the 1-866

 5 number appears on 6902; is that right?

 6      A.  That's correct.

 7      Q.  And the 1-866 number there is listed as the

 8 number of PacifiCare's IVR; is that right?

 9      A.  That's correct.

10      Q.  And then in that IVR section, there's a list

11 of the type of information available to a provider

12 through IVR; is that right?

13      A.  That's correct.

14      Q.  And there's nothing in this list of

15 information that's available to a provider through the

16 IVR that would tell a provider that he or she may

17 verify the receipt of claims by using the 1-866 number,

18 right?

19      A.  It does not.  But this section is specific to

20 enrolled and eligibility verification, not claims

21 verification.

22      Q.  In fact, a provider wouldn't be able to use

23 the IVR by itself in order to verify the receipt of

24 claims, right?

25      A.  The IVR does not provide self-service
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 1 information on claims negotiation.

 2      Q.  The provider would need to go through IVR and

 3 then get to a claims agent, a live claims agent, before

 4 he or she could get information about whether a claim

 5 had been verified -- to verify the receipt of a claim,

 6 right?

 7      A.  A provider would need to speak to a customer

 8 service representative, yes.

 9      Q.  Is there anything in 5240 that you believe

10 informs providers that they can verify the receipt of

11 claims by calling the 1-866 number?

12      A.  Well, I believe this is an excerpt from a

13 provider procedure manual, and the pages referred to

14 are specific to the manual and benefits and

15 eligibility, and not to claims.  So I couldn't tell you

16 yes or no if there's a section on claims, claims

17 status, and where to call; it's not in this particular

18 exhibit.

19      Q.  I understand that.  I'm not trying to ask you

20 to -- from your memory to tell me what was in the

21 entire manual.  But in this exhibit, the pages that are

22 in front of you in 5240, the pages that have been

23 excerpted by your counsel, is there anything that you

24 believe informs providers that they can verify receipt

25 of claims by calling the 1-866 number?
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 1      A.  Not in this particular section of the manual,

 2 no.

 3      Q.  Let's take a look at 5241 if you would.

 4          You said that this was a screen print from the

 5 PacifiCare provider portal Web site.  Do you remember

 6 that testimony?

 7      A.  Yes.

 8      Q.  Do you know what date this Web site was

 9 printed out?

10      A.  I don't the exact date.  I believe we printed

11 it out this year.

12      Q.  Do you know what this Web page looked like in

13 2006?

14      A.  I don't know what it looked like in 2006.

15      Q.  Do you know what it looked like in 2007 or

16 2008?

17      A.  I don't recall what it looked like in '07 or

18 '08.

19      Q.  Is there anything in Exhibit 5241 that you

20 believe informs a provider who doesn't otherwise know

21 it that he or she can verify the receipt of a claim by

22 calling the 1-866 number?

23      A.  From this particular site?

24      Q.  Yeah, from this page, 5241.

25      A.  Well, the -- from this particular page, there
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 1 are a number of different 866 or 800 numbers for

 2 specific products or services that a provider can call.

 3          And then in the reference guide, it tells you

 4 guide content.  You can confirm eligibility, referral

 5 advisory, pre-op steps, claims submission, and rework

 6 addresses.  So this is a part of the provider portal.

 7 It's under the "Contact Us" section.  And it provides

 8 800 numbers or 866 numbers that a physician or

 9 representative can call for a variety of different

10 reasons, which would include to verify claims

11 submission or claims receipt.

12      Q.  But my question is, is there anything on this

13 page that would inform a provider that he or she may

14 call the 1-866 number to verify the receipt of a claim?

15      A.  Specifically, no.

16      Q.  Now, when you testified in May, Mr. Kent

17 showed you a copy of the Insurance Code Section

18 10133.66 Subdivision (c).  Do you remember that?

19          Let me give you a copy of the statute.

20      A.  I'm sorry.  You were referring to --

21      Q.  Subdivision (c).

22      MR. WOO:  Right here (indicating).

23      THE WITNESS:  Yes, I do remember seeing this.

24      MR. GEE:  Q.  And you remember your testimony

25 about this section?
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 1      A.  I don't specifically recall what I testified

 2 to, no.

 3      Q.  Mr. Kent asked you if PacifiCare maintains a

 4 telephone system that complies with this section of the

 5 Insurance Code.  Do you remember that testimony?

 6      A.  I don't remember the testimony specifically.

 7 If I was asked if we maintain a telephone system that

 8 is accessible to providers, my response would be yes,

 9 we do.

10      Q.  Your testimony was -- Mr. Kent read to you

11 from seconds of this Subdivision (c) and asked you,

12 "Does PacifiCare currently have a telephone system

13 which a provider can call up and confirm whether or not

14 PacifiCare has received a claim and what day it was

15 received?"  And your answer was, "Yes, we do."  Do you

16 remember that?

17      A.  Yes, I do.

18      Q.  So is it PacifiCare's contention that

19 PacifiCare's maintenance of this 1-866 number makes it

20 compliant with the claims acknowledgment statute in

21 Subdivision (c)?

22      MR. WOO:  Objection, your Honor.  He's asking this

23 particular witness whether PacifiCare has a -- is

24 taking a particular position in this proceeding?

25      THE COURT:  Sustained.
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 1      MR. WOO:  I don't know that that's appropriate

 2 testimony.

 3      THE COURT:  That's fine.  Sustained.

 4      MR. WOO:  Thank you.

 5      MR. GEE:  Q.  Well, is it PacifiCare's contention

 6 that the 1-866 number constitutes an alternate method

 7 about acknowledgements?

 8      MR. WOO:  Same objection.

 9      THE COURT:  Sustained.

10      MR. GEE:  This is their witness on --

11      Q.  Mr. Sing, do you know when section 10133.66(c)

12 became effective?

13      A.  I do not.

14      Q.  In 2005 or 2006, did anyone ever come to you

15 and tell you, "We have this new law going into effect,

16 and we're expecting an increase in California PPO

17 provider calls"?

18      A.  Not that I recall, no.

19      Q.  And in 2005 or 2006, did anyone come and ask

20 you whether the call centers handling PLHIC PPO

21 provider calls were appropriately staffed to handle a

22 potential increase in calls?

23      A.  No, but staffing, based on projections, was

24 not my area of responsibility.

25      Q.  Whose was it?
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 1      A.  Would have fallen under Marilyn McCullough,

 2 who was the VP of customer service at the time.

 3      Q.  Can you spell the last name?

 4      A.  McCullough, M-C, C-O-U-L-L-O-U-G-H [sic]?  I

 5 don't know if you can use spell check on that one or

 6 not.

 7      Q.  And in 2005 or 2006, did anyone come to you to

 8 confirm that customer service representatives were able

 9 to look up PLHIC PPO claims to verify that PacifiCare

10 had received them?

11      A.  Nobody came -- to my knowledge came to me and

12 asked that question.

13      Q.  And in 2005-2006 period, did anyone ask you

14 what materials were being sent to providers to inform

15 them that they could verify the receipt of claims using

16 the 1-866 number?

17      A.  No.  But again, that would not have been my

18 area of responsibility.

19      Q.  Whose would it have been?

20      A.  I wouldn't know.

21      Q.  Were you aware of that claims acknowledgement

22 statute, Section 10133.66(c), in 2006?

23      A.  I was not aware of any particular statute.

24      Q.  Other than your conversations with counsel,

25 did someone at some point tell you that the 1-866
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 1 number constituted an alternative method of claims

 2 acknowledgment?

 3      MR. WOO:  When he says "your counsel," he's

 4 including me, but also included in that, any PacifiCare

 5 or UnitedHealthcare lawyers that preceded our

 6 involvement.

 7      MR. GEE:  Thank you for that clarification.

 8      THE WITNESS:  No.

 9      MR. GEE:  Q.  You never had any discussions with

10 Ms. de la Torre?  And by "discussions," I mean e-mail

11 exchanges, phone calls, conversations in the hall.  You

12 never had any discussions with Ms. de la Torre about

13 whether the 1-866 number could be used to verify the

14 receipt of claims?

15      A.  To my knowledge, I don't recall having any

16 discussions regarding particular statutes.  It really

17 wasn't relevant to my position.

18      Q.  Independent of the statute, do you remember

19 having conversations with anyone regarding whether the

20 1-866 number could be used to verify that claims had

21 been received?

22      A.  During what time frame again?

23      Q.  2006.  Let's start with 2006.

24      A.  I don't recall having conversations regarding

25 any statute regarding claims receipt.
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 1      Q.  Independent of the statute?

 2      A.  Or regarding customer care processes regarding

 3 claims receipt.

 4      Q.  Do you remember having any of those

 5 conversations regarding claims acknowledgment and

 6 whether the 1-866 number could be used for claims

 7 acknowledgment in 2008?

 8      A.  Probably in 2008, just around provider

 9 processes, information available, and customer care

10 processes.

11      Q.  Whom did you have those discussions with?

12      A.  I don't recall specific names.  I know that we

13 provide information upon request on customer care

14 processes for a variety of different reasons.  I know

15 that, you know, specific to our managed care business,

16 we review processes and performance data on a monthly

17 basis.  So, I mean, those kind of requests could have

18 come up in those conversations.  I don't recall

19 specifically if anybody came to me individually and

20 asked me about a claims acknowledgment process.

21      Q.  But you do remember having some conversations

22 regarding the 1-866 number and claims acknowledgment in

23 2008; is that right?

24      A.  Our ability to look up claims information,

25 what systems we utilize to verify claims and claims
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 1 receipt, yes.

 2      Q.  But you don't remember who had this -- whom

 3 you had this discussion with?

 4      A.  I know today we have those reviews with Janet

 5 Knois [sic], who is part of Sue Berkel's team.  And

 6 that's in today's world.  Back in '06-'07, it could

 7 have simply been a general inquiry about process.

 8      Q.  Can you spell Janet's last name?

 9      MR. WOO:  Are you thinking of Jane Knous?

10      THE WITNESS:  Jane Knous.  Boy, she'd really get

11 mad at me.  You won't tell her, will you?

12      MR. WOO:  I will not.

13      THE WITNESS:  Jane Knous.  Thank you.

14      MR. GEE:  Q.  So in 2008, you had some general

15 discussions about ability to look up claims through the

16 1-866 number and some other similar-type information,

17 but you don't remember who brought those up with you.

18          Do you remember the reason you had those

19 discussions?

20      A.  I mean, I can't give you any specifics on

21 those conversations.  I can tell you that, if those

22 questions were asked of me, it would have been simply

23 to verify that we had processes in place to respond to

24 those types of inquiries by physicians or

25 representatives calling in to our operations.
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 1      MR. GEE:  Let me show you a new document.  Ask it

 2 be marked as the next exhibit in order.  It's a March

 3 13th, e-mail chain.  Last four of the Bates is 1894.

 4          (Department's Exhibit 685, PAC0081894

 5           marked for identification)

 6      THE COURT:  685 is an e-mail with a top date of

 7 March 13th, 2008.

 8      THE WITNESS:  Okay.

 9      MR. GEE:  Q.  Ready?  Do you recognize this e-mail

10 string?

11      A.  I believe I've seen this before, yes.

12      Q.  Turn, if you would, to the last page, 1898,

13 the last e-mail -- or the first e-mail from

14 Ms. de la Torre dated March 4th, 2008.

15          Are you there?

16      A.  Yes, I am.

17      Q.  Ms. de la Torre has an urgent request for

18 information regarding a CDI exam and specifically to

19 CDI's allegations that PacifiCare failed to acknowledge

20 claims.  Do you see that?

21      A.  Yes.

22      Q.  She's asking if there's a 1-800 line for

23 claimants to call to obtain acknowledgment.  And she

24 wants to know the process.  Do you see that?

25      A.  You're referring to the part where it says,
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 1 "Hi Marty"?

 2      Q.  I'm talking now about the bottom e-mail.

 3      A.  Okay.

 4      Q.  Starts, "This is an urgent request regarding

 5 the recent California Department" -- do you see that?

 6      A.  Yes.

 7      Q.  And then the second paragraph, two lines down,

 8 she wants to know if there's a 1-800 line that

 9 claimants can call to obtain acknowledgment.  Are you

10 there?

11      A.  Yes, I am.

12      Q.  She wants to know the number and then the

13 process.  And she wants to know how that process is

14 communicated to a claimant, right?

15      A.  Yes.

16      Q.  Then above, in the -- above that e-mail, she

17 forwards this e-mail to you.  And this is the e-mail

18 that you were looking at before that starts with "Hi

19 Marty."  Are you there?

20      A.  Yes, I am.

21      Q.  And she's asking you if the customer service

22 number for members and providers to obtain

23 acknowledgment of new-day PLHIC PPO claims is the

24 1-866-316-9776.  Do you see that?

25      A.  Yes, I do.
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 1      Q.  And she wants to know if there is a member

 2 portal where members can obtain acknowledgment of

 3 claims, right?

 4      A.  I see that.

 5      Q.  And then, if you turn to the previous page,

 6 1897, your response kind of in the middle of the page,

 7 you say that, "While we can send a letter acknowledging

 8 receipt, this process is really a function of

 9 transactions, especially for new-day claims."  Do you

10 see that?

11      A.  Yes, I do.

12      Q.  And the "we" in that sentence, is that the

13 customer care department?

14      A.  I would have been referring to my department,

15 yes.

16      Q.  Yes.  Okay.  And then continuing, you write,

17 "Even when we receive a claim to CC" -- that's customer

18 care also?

19      A.  That's correct.

20      Q.  "Even when we receive a claim to CC, it would

21 still go through the imaging and inventory process"?

22      A.  Yes.

23      Q.  And so you're responding to Ms. de la Torre's

24 questions about the 1-866 number and a member portal by

25 asking if she's -- by assuming that she is referring to
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 1 sending out acknowledgment letters?  Is that the gist

 2 of your response?

 3      A.  Reading back through this, I would say

 4 Rebecca's probably a little annoyed with me because I

 5 didn't even answer her question, number one.  She's

 6 referring to 866 number access.  And my response was

 7 seemingly unrelated to the request.

 8          And then I had sent this off to the business

 9 manager over that particular section to respond in more

10 detail.  But it -- reading through this, my response

11 was, "If you needed us to send a letter we could, but

12 that's not really something we do within customer

13 care."

14      Q.  Would it be fair to infer from your response

15 that, at this time, in March of 2008, you were not

16 aware that the 1-866 number could be used to

17 acknowledge a claim?

18      A.  I wouldn't infer that from my response at all.

19      Q.  Did you know in March of 2008 that the 1-866

20 number or a Web portal could be used to verify the

21 receipt of a claim?

22      A.  As I read through this entire string, I think

23 there were a number of folks who were looking into

24 whether or not the portal provided that information.  I

25 certainly, obviously, didn't have that level of detail
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 1 or that knowledge.

 2          Do I know if the 866 number could provide that

 3 information?  I mean, I know for a fact that we do

 4 provide that information.  I think my response to

 5 Rebecca was -- was not complete and, frankly, didn't

 6 answer her question.

 7      Q.  You use the present tense when you say you

 8 know for a fact that the 1-866 number provides

 9 acknowledgement.  My question was, in March 2008, when

10 you were responding to Ms. de la Torre's questions

11 about the 1-866 number by assuming she's referring to

12 acknowledgment letters, did you know in March of 2008

13 that the 1-866 number could be used by members and

14 providers to verify the receipt of claims?

15      A.  Do I know for a fact in March of 2008?  Yes, I

16 do.

17      Q.  Were you aware that it wasn't until March of

18 2008 that PacifiCare attempted to determine whether the

19 1-866 number could in fact be used to acknowledge the

20 receipt of claims?

21      MR. WOO:  My only objection to that is the use of

22 the term "PacifiCare" very broadly.  It's evident from

23 this e-mail and others that we've seen that there are

24 particular people who may not have been aware of all

25 the facts and were looking for them.  But I don't know
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 1 that it's fair to say that PacifiCare was looking for

 2 that information.

 3      MR. GEE:  Well, I'm asking about whether he's

 4 aware.  And if there's someone outside of these people

 5 that he's aware of --

 6      THE COURT:  I'll allow it.

 7          I also am concerned about the last answer to

 8 his question because he really seemed to be answering

 9 about today as opposed to at the time.  So it's still

10 not clear to me whether he understood at the time in

11 2008.

12      MR. WOO:  Can we actually have the last answer

13 read back?  Because I believe he did answer it based on

14 that time frame.

15      THE COURT:  All right.  Have it read back.

16      MR. GEE:  I think your Honor is correct.  I heard

17 a present tense, and that concerned me in the answer as

18 well.

19      THE COURT:  I'll allow it to be read back.

20          (Record read)

21      THE COURT:  In 2008 he knows; it's a present

22 tense.  The question is, did he know in 2008 that

23 information.  Not about 2008.  So I'm not clear as to

24 whether that answers the question.

25      MR. GEE:  So thank you, your Honor.
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 1      THE WITNESS:  Can I clarify my response?

 2      MR. GEE:  Q.  Please.

 3      A.  In March of 2008, yes, I can tell you that the

 4 866 numbers, both the 316 and the 863 were used to

 5 verify claims status and claims receipt by both members

 6 and providers.

 7      Q.  The question is, did you know that in March of

 8 2008?

 9      A.  And the answer is yes.

10      Q.  So in 2008, you knew that members could and

11 providers could use the 1-866 number to verify the

12 receipt of claims?

13      A.  That's correct.

14      Q.  And going back to my last question, were you

15 aware that it wasn't until March of 2008 that

16 PacifiCare attempted to determine whether the 1-866

17 number could in fact be used to acknowledge receipt of

18 claims?

19      MR. WOO:  No foundation.

20      THE COURT:  If he knows.

21      THE WITNESS:  I don't know that that was the

22 intent of the question, no.  I mean, I'm reading -- I'm

23 referring to this memo.

24      MR. GEE:  Q.  No.  Independent of this document,

25 I'm asking you if you knew, if you were aware that it
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 1 wasn't until March of 2008 that PacifiCare started

 2 trying to take -- started attempting to determine

 3 whether the 1-866 number could in fact be used to

 4 acknowledge receipt of claims.

 5      MR. WOO:  I'll just interpose, it's vague and

 6 ambiguous as to "PacifiCare."

 7      THE COURT:  So noted.  He's speaking about the

 8 people who were trying to deal with the Department of

 9 Insurance at the time.  And I'll allow it with that

10 understanding.

11      THE WITNESS:  So, I'm sorry --

12      MR. GEE:  Could we get the question read back?

13          (Record read)

14      THE WITNESS:  No.

15      MR. GEE:  Let me show you a document.

16          And ask that it be marked as 686, your Honor.

17      THE COURT:  All right.

18          (Department's Exhibit 686, PAC0279269

19           marked for identification)

20      THE COURT:  686 is an e-mail with a top date of

21 February 28th, 2008.

22      THE WITNESS:  Okay.

23      MR. GEE:  Q.  Now, directing your attention to the

24 first page, near the top, Maria Menacho's e-mail dated

25 February 27th, 2008, are you there?
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 1      A.  Yes, I am.

 2      Q.  Are you familiar with the issue that

 3 Ms. Menacho is referring to?

 4      MR. WOO:  The question is vague.

 5      THE COURT:  Overruled.

 6          If you know.  Are you aware of the issue

 7 that's being discussed or were you aware at the time?

 8      THE WITNESS:  No.  I am not.

 9      MR. GEE:  Q.  Do you know who Ms. Menacho is?

10      A.  I knew Maria.  Yes, I do.

11      Q.  Who is she?

12      A.  I don't know what she does today, but she has

13 done a number of different things within our

14 organization.  At this time, she was working for Sue

15 Berkel.

16      Q.  Do you know her title -- do you know what her

17 title was in 2008?

18      A.  I do not.

19      THE COURT:  Is this a good time --

20      MR. GEE:  Q.  In her e-mail --

21          Just a couple follow up questions, your Honor.

22      THE COURT:  No problem.

23      MR. WOO:  I was going to suggest that.

24      MR. GEE:  Q.  And in Ms. Menacho's e-mail, she's

25 reporting that she tested the PPO phone number to see
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 1 if she could get a claims acknowledgment.  Do you see

 2 that?

 3      A.  Yes.

 4      Q.  She says she reached a representative named

 5 Ciana, C-I-A-N-A, in Alabama.  Do you see that?

 6      A.  Yes, I do.

 7      Q.  That was a representative in the Huntsville,

 8 Alabama call center; is that right?

 9      A.  That's what the note says, yes.

10      Q.  And Ms. Menacho reports that she ran across

11 some customer service issues because the rep couldn't

12 find the claim in RIMS by the claim number or date of

13 service/provider.  Do you see that?

14      A.  Yes, I do.

15      Q.  And Ms. Menacho said she had a printout of the

16 claim and the related details from RIMS.  So do you

17 understand that to mean that the claim was in fact in

18 RIMS, it was just that the representative couldn't find

19 the claim when she was looking for it?

20      A.  Yes.  As I read this, apparently Maria did

21 have access to that information but the representative

22 she spoke to was not able to provide her the detail

23 that she was looking for.

24      Q.  So the claim was in fact in RIMS.  It was just

25 that the representative couldn't find it?
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 1      A.  Apparently.

 2      Q.  Do you remember around this time in February

 3 or March of '08 Ms. Menacho coming to you and

 4 expressing concern that representatives, on answering

 5 the 1-866 number, weren't able to find claims that were

 6 in RIMS?

 7      A.  I don't recall Maria coming directly to me

 8 with that concern.  But she did go to Lynn Jacoby, who

 9 at that time was reporting to me.  And Lynn and Maria

10 have worked together frequently.

11      Q.  Did Ms. Jacoby express a similar concern to

12 you.

13      A.  Not that I recall, but it would have been her

14 responsibility to address the training issue and

15 wouldn't necessarily need to bring that to my

16 attention.

17      Q.  Did anyone around this time, in February or

18 March '08, come to you with a similar concern that we

19 have these representatives who can't find claims that

20 are in fact in RIMS?

21      A.  I don't recall if specific individuals came to

22 me.  We do, as we do today, have opportunities to

23 improve our training of representatives.  And if this

24 was an area that we needed to focus on, then we would

25 have addressed it at that time.
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 1      MR. GEE:  Now would be a good time, your Honor.

 2      THE COURT:  Okay.  Let's take a break.

 3          (Recess taken)

 4      THE COURT:  Go ahead, Mr. Gee.

 5      MR. GEE:  Q.  Turn, if you would, to Exhibit 5245,

 6 Mr. Sing.

 7      A.  Okay.

 8      Q.  The last time you testified in May, you were

 9 discussing a customer care quality program that's

10 described in this exhibit; is that right?

11      A.  Yes.

12      Q.  This was a program that United used to measure

13 the performance of its customer care representatives;

14 is that correct?

15      A.  That's correct.

16      Q.  Turn, if you would, to 6817.  Are you there?

17      A.  Yes, I am.

18      Q.  You testified last time that the 98 percent

19 goal for the overall score meant that your goal was to

20 deliver service that has an accuracy rating of 98

21 percent or better.  Do you remember that testimony?

22      A.  That's correct.

23      Q.  But isn't it the case that accuracy is only

24 one component of the overall score?

25      A.  That's correct.  There are two parts to our
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 1 quality score.

 2      Q.  What are the two parts?

 3      A.  One is the overall percentage accuracy and the

 4 other one is our defect measurement.

 5      Q.  Let's talk just about the overall score and

 6 the 98 percent goal that you have.  And you testified

 7 that that meant the goal was to deliver service that

 8 has an accuracy rating of 98 percent or better; right?

 9      A.  That's right.

10      Q.  Turn, if you would, to the next page, 6818.

11      A.  Okay.

12      Q.  These percentages make up the overall score

13 that's reflected on 6817, right?

14      A.  That's correct.

15      Q.  And accuracy is only 25 percent of the overall

16 score.  Am I reading that right?

17      A.  So I'm not sure if I understand your question.

18      Q.  Okay.  The factors listed on 6818 -- phone

19 technique, 10 percent; building trust, 20 percent;

20 accuracy and complete, 25 percent; and so forth --

21 those are what make up the overall score that's

22 reflected in 6817?

23      A.  That's correct.

24      Q.  And accurate and complete responses only make

25 up 25 percent of the overall score, right?
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 1      A.  That's correct.  There's a 25 percent

 2 weighting on the overall score.

 3      Q.  You said that the number of calls audited

 4 under this program work out to about five calls per

 5 representative per month; is that right?

 6      A.  That's correct.

 7      Q.  Would that estimated five audited calls per

 8 representative per month hold true for representatives

 9 taking calls about PacifiCare business?

10      A.  Yes, it would.

11      Q.  It would also hold true for those

12 representatives taking calls for PacifiCare business in

13 the 2006-2008 time period?

14      A.  Yes, it would.

15      Q.  Would it also hold true for representatives

16 taking calls from providers about PLHIC PPO business

17 from 2006 to 2008?

18      A.  Yes, it would.

19      Q.  Do you know how many calls on average

20 representative responsible for PacifiCare business took

21 per month in 2006?

22      A.  I couldn't tell you how many they took per

23 representative in 2006, no.

24      Q.  Do you know how many calls about PacifiCare

25 business you received in 2006?
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 1      A.  Off the top of my head, no.  I could look it

 2 up, though.

 3      Q.  Where would you look?

 4      A.  I would look at our incoming call data.

 5      Q.  Do you have a general sense?  I mean, is it in

 6 the thousands, hundreds of thousands?

 7      A.  Are you asking what our monthly call volume

 8 would have been for a particular platform or just

 9 overall?

10      Q.  For overall.

11      A.  Based on the reports that we provided, we

12 handle in excess of, you know, 3 million calls per year

13 or at that time for PacifiCare overall.

14      Q.  Do you have a breakdown for calls specific to

15 PLHIC PPO?

16      A.  That would have been in the report that we

17 reviewed earlier today.

18      Q.  Which report was that?

19      A.  The 2006 IVR, 2007 IVR report.

20      Q.  Exhibit 5243?

21      A.  That's correct.

22      Q.  This would reflect monthly calls for PLHIC PPO

23 business?

24      A.  Yes, calls coming in on the 866-863-9776

25 number, yes.
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 1      Q.  Do you know how many representatives you had

 2 in 2006 handling PLHIC PPO provider calls?

 3      A.  I don't recall exactly how many we had

 4 handling PPO calls.

 5      Q.  More than ten?

 6      A.  Probably in the neighborhood of 50.

 7      Q.  50, five zero?

 8      A.  Would be my guess.

 9      Q.  Take a look at 5248, if you would.  You

10 testified that this exhibit reflected the results of

11 United's quality program.  Do you remember that

12 testimony?

13      A.  Yes, I do.

14      Q.  And these results were for the month of

15 August, 2006, right?

16      A.  That's correct.

17      Q.  For the month of August, am I reading this

18 correctly, that United audited 491 calls?

19      A.  There were 491 calls audited, 405 customer

20 care professionals.

21      Q.  And these calls audited would have been for

22 calls for any of the United business, right?

23      MR. WOO:  United or PacifiCare?

24      MR. GEE:  I assume PacifiCare is within United.

25      THE WITNESS:  These were calls audited
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 1 specifically for -- looks like primarily PacifiCare

 2 business.  There is one small team in here for

 3 UnitedHealthcare business.

 4      MR. GEE:  Q.  Which one -- you're looking now on

 5 6896?

 6      A.  Yeah.  So that, if you look at 6896, it has

 7 the supervisors.  You can see the evaluations, and then

 8 the total number of CCPs match up with the prior page.

 9      Q.  Okay.

10      A.  Rebecca Aguirre, there's a product name, says

11 "Prime," next to her.  That is UnitedHealthcare

12 product.

13      Q.  The other supervisors listed on this page,

14 they are PacifiCare supervisors?

15      A.  That's correct.

16      Q.  And going back to the first page of 5248, the

17 overall score achieved in this month was 95.94.  Am I

18 reading that correctly?

19      A.  That's correct.

20      Q.  And this score is below expectations, is it

21 not?

22      A.  For this time period -- so I believe the

23 performance guidelines that we reviewed a minute ago,

24 those are current performance guidelines, 98 percent

25 accuracy.  I would say that probably 95 percent was
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 1 still below goal.  But if I recall, the goal was 96

 2 percent at this time, during this time period.

 3      Q.  Turn, if you would, to 5246 the internal

 4 Page 7.  The last four of the Bates is 6840.

 5      A.  Which one?

 6      Q.  5246.

 7      A.  And what page?

 8      Q.  Page 7, Bates 6840.

 9      A.  Okay.

10      Q.  Are you there?

11      A.  Yes.

12      Q.  Near the top of the page, we have a heading,

13 "Rating Scale."  Is this the scale you're referring to?

14      A.  That's correct.

15      Q.  On this same exhibit, 5246, turn, if you

16 would, to 6893.

17      A.  Okay.

18      Q.  Are you there?  And the top line of this

19 chart, you know, the revision date is 3/19/07.  Do you

20 see that?

21      A.  Yes, I do.

22      Q.  And the change on that date was, "Approved,

23 initial release of manual."  Do you see that?

24      A.  Yes, I do.

25      Q.  Am I reading that correctly that this manual,
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 1 5246, was not used until March 19, 2007, until after --

 2 sometime after March 19, 2007?

 3      A.  That would be my interpretation of the

 4 revision date, yes.

 5      Q.  Let's go back to this scoring system that's

 6 reflected in Exhibit 5245, Page 6818.

 7          Okay?

 8      A.  Okay.  Oh --

 9      Q.  I'm sorry.  It's 5245.

10          Another hypothetical.  A provider sends in a

11 claim.  PacifiCare receives it but loses the claim.

12 The claim is lost in the mailroom.  It gets misrouted,

13 and the claim isn't in PacifiCare's systems.  Are you

14 with me?

15      A.  Yes.

16      Q.  And provider calls the 1-866 number to verify

17 the claim has been received, and the representative

18 attempts to look up the claim in either RIMS or Claims

19 Exchange, but the representative can't find it.  Are

20 you with me?

21      A.  Yes.

22      Q.  And the representative tells the provider that

23 PacifiCare hasn't received the claim, right?

24      A.  Right.

25      Q.  And we have a quality auditor who scores that
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 1 call.  And the auditor listens to the call and pulls up

 2 the information that's available to the representative

 3 at the time.  Right?

 4      A.  Okay.

 5      Q.  That's what happens, right, when the auditor

 6 reviews the call?

 7      A.  Let me give you a little background on how the

 8 quality auditor actually audits a call.

 9      Q.  Okay.

10      A.  So they are actually seeing -- listening to

11 the call and seeing exactly where the representative

12 went in that system.  So essentially, it's a recording

13 of the audio and the video.

14          So they don't necessarily go back into the

15 system to see if that's what existed at the time.

16 They're looking at what agent did at the time and what

17 information was presented to them and if they went to

18 right areas in the system to verify that information.

19      Q.  Thank you.  So the quality auditor is

20 reviewing -- is listening to the call and also seeing

21 what the representative saw when the representative

22 gave the information, right?

23      A.  That's correct.

24      Q.  So the auditor scoring this call would score

25 the call as if accurate information was provided,
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 1 right?

 2      A.  If that was the -- if that was the outcome of

 3 the call, yes.

 4      Q.  Well, what -- going back to the hypothetical,

 5 the claim was sent in to PacifiCare, and PacifiCare did

 6 receive it.  It just got lost in the mailroom or

 7 somewhere, and it's not the PacifiCare's system.  So

 8 when the provider calls the number and asks if

 9 PacifiCare has received it, the representative, on his

10 or her screen, doesn't have that information, can't

11 find the claim.  So the representative says, "We don't

12 have the claim."

13          And now I want to know, when the auditor

14 reviews this call, does the auditor score the call as

15 if accurate information had been provided?

16      A.  The auditor would have scored that call as if

17 accurate information was provided because they're

18 evaluating what that representative did on that call at

19 that time.  So if it wasn't resident in the system and

20 the representative went to the correct places in the

21 system, then, yes, they would have scored that call as

22 accurate.

23      Q.  I have another hypothetical.  I'd like you to

24 assume that we have two representatives, two CCPs,

25 CCP 1 and CCP 2, who field calls that are sampled for
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 1 audit.  And CCP 1 fails to follow HIPAA guidelines.

 2 And according to 5245, Exhibit 5245, Page 6818, that

 3 representative is docked two points, right?

 4      A.  That's correct.

 5      Q.  And CCP 2 fails to use a professional

 6 greeting.  CCP 2 is docked 2 points, right?

 7      A.  That's correct.

 8      Q.  Would those two failures be of equal

 9 importance to PacifiCare?

10      A.  Those two errors would have the same weighting

11 within the evaluation criteria.

12      Q.  In your opinion, are those two failures of

13 equal importance?

14      MR. WOO:  Vague as to "equal importance."

15      THE COURT:  I'm not sure why you're asking this

16 witness that question.  I'm going to sustain the

17 objection.

18      MR. GEE:  Okay.

19      Q.  I have another hypothetical involving two

20 representatives.  CCP 1 does not document a call

21 correctly so that representative is docked 4 points,

22 right?

23      A.  That's correct.

24      Q.  And CCP 2 fails to use a professional greeting

25 and a professional closing.  Is that 4 points as well?



9399

 1      A.  That would be 4 points, yes, for that

 2 particular section.

 3      Q.  So these two failures are also scored the

 4 same?

 5      A.  Documentation, professional greeting and

 6 professional closing?  They would have had equal

 7 weighting, yes.

 8      Q.  And the quality program that you've testified

 9 about is an internal company program in which calls are

10 audited by internal United personnel in the quality

11 department, right?

12      A.  That's correct.

13      Q.  Is there any auditing of call centers done by

14 independent companies outside of United?

15      A.  Just -- if could you ask that question again,

16 I'm sorry.

17      Q.  Sure.  Is there any auditing of call centers

18 or customer care representatives within the call

19 centers done by independent companies outside of

20 United?

21      A.  There are independent companies that audit

22 United for different reasons.  I'm not aware of

23 independent companies that audit specific calls within

24 our customer care centers, no.

25      Q.  So you know of no independent companies
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 1 auditing call centers at United?

 2      A.  Again, there are independent companies that

 3 audit UnitedHealthcare operations at different levels.

 4 But we do not have auditors come in outside of the

 5 company and audit specific individuals within call

 6 centers.  So they may -- for example, you may have a

 7 Towers Perrin.

 8          (Reporter interruption)

 9      THE WITNESS:  It's a consultant.

10      MR. GEE:  Q.  The name of the --

11      A.  So, for example, an external auditor, such as

12 a Towers Perrin, who --

13      THE COURT:  You're going to have to spell that.

14      THE WITNESS:  T-O-W-E-R-S, P-E-R-R-I-N.  And I

15 can't tell you that they're one of our consultants or

16 not, but it's an external company who would evaluate

17 other carriers for a client.

18          So they may ask questions about, "What is

19 your -- what are you quality goals?" things like that.

20 But we do not, to my knowledge, have independent

21 companies come in and do quality audits on individual

22 customer care professionals.

23      MR. GEE:  Q.  Okay.  Now, I understand now that

24 you don't have independent auditors reviewing specific

25 customer care representatives.  But do you have
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 1 independent quality auditors reviewing call centers in

 2 general?

 3      A.  Not to my knowledge.

 4      Q.  Is there any effort to determine customer

 5 satisfaction by asking the customers themselves?

 6      A.  Yes.  That is a critical component of our

 7 overall quality metric.

 8      Q.  And are surveys taken of customers after they

 9 complete a call?

10      A.  We have an opt-in survey process where a

11 caller can indicate their willingness to take a survey

12 after the call is completed.

13      Q.  And is this opt-in option given to both

14 members and providers?

15      A.  Today, it is given to both members and

16 providers.  The provider satisfaction survey was not

17 implemented until either late 2009 early 2010.

18      Q.  How long has the member survey been done?

19      A.  2003.

20      Q.  Do you know what kind of questions are asked

21 in these surveys currently?

22      A.   I couldn't provide them specifically, but I

23 could give you a general idea of what we ask.  Kind of

24 similar to some of this stuff, do -- you know, was the

25 person who answered the call courteous?  Did they
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 1 provide the information that you needed?  Were they

 2 knowledgeable, and, you know, did they follow through

 3 on a promise that they may have made or followed up on

 4 actions, that type of thing.

 5          So it's very -- it's like six or seven

 6 questions, and it's specific to that representative and

 7 how that representative performed for that caller.

 8      Q.  Do you receive the results of these surveys?

 9      A.  Yes.

10      Q.  How often do you receive the results?

11      A.  Every day.

12      Q.  And for members, member surveys, have you

13 received these results every day since 2003?

14      A.  Yes, I have.

15      Q.  How do you receive the results, by e-mail, by

16 memo?

17      A.  The results are available through -- it's

18 called the Insight Portal, simply the application that

19 manages the survey and the survey data.

20          So it's accessible through the portal, and

21 it's reported through standard performance reports

22 every day.

23      Q.  Do you get a notification somehow that -- by

24 e-mail that says, "Hey, go check out the Insight

25 Portal.  We have results today"?
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 1      A.  Today we do receive daily e-mails that are

 2 specific to poor surveys.  So if we have a

 3 representative that does not deliver adequate service,

 4 we immediately are notified, and it requires follow-up

 5 from the supervisor or manager.

 6          Regarding the reports, those are just posted

 7 daily, and they're accessible.

 8      Q.  You said today you receive notification when

 9 you get a poor survey.  When did that process start of

10 you receiving a notification of a poor survey?

11      A.  Early '07.

12      Q.  Am I understanding this process correctly:

13 It's an inside portal that you have access to and that

14 you can check every day if you want?

15      A.  That's correct.

16      Q.  Mr. Sing, you testified that you are currently

17 the head of PacifiCare customer call center; is that

18 right?

19      A.  That's correct.

20      Q.  You've been the head of customer care for San

21 Antonio since June of 2006; is that right?

22      A.  When did I move there?  July of 2006.

23      Q.  And in that position, what call centers fall

24 within your area of responsibility?

25      MR. WOO:  At what time?
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 1      MR. GEE:  Q.  From July of 2006 to the present.

 2      A.  July of 2006 through probably third quarter of

 3 2007, San Antonio, Phoenix, and Huntsville.  And then

 4 probably late '07 through October of '09, San Antonio

 5 and Huntsville.  And today, just San Antonio and member

 6 only.

 7      Q.  And from 2004 to July 2006, you were the head

 8 of customer service for the western region, right?

 9      A.  That's correct.

10      Q.  And during that period, what PacifiCare call

11 centers were you responsible for?

12      A.  I'm sorry.  What is the starting date?

13      Q.  2004.

14      A.  So July of 2004 and probably all of 2004,

15 early 2004 was Concord, California.

16      Q.  Okay.

17      A.  Primarily Oregon, Washington, HMO business

18 handled out of Concord and some Secure Horizons, which

19 is our Medicare Advantage program.

20          July 2004 through acquisition, San Antonio

21 primarily.  And the business segments were commercial

22 HMO, some Secure Horizons and some PPO, RIMS support.

23      Q.  What about from -- when you say "time of

24 acquisition," I'm assuming you mean December '05?

25      A.  '05.
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 1      Q.  What about from December '05 to July '06?

 2      A.  Initially, San Antonio commercial for Oregon,

 3 Washington, some California, Secure Horizons.  I

 4 believe that was it.  Some PPO.

 5      Q.  Did you have any responsibility over Cypress?

 6      A.  I had a quality improvement team, so project

 7 managers, operations, but not frontline customer care

 8 professionals.

 9      Q.  I'm sorry.  What was it?

10      A.  Pardon?

11      Q.  I'm sorry.  I just didn't catch the last --

12      A.  They were not customer care professionals.

13 They were project managers, quality improvement

14 specialists, that type of thing.

15      Q.  Who was the head of customer care for Cypress

16 in early 2006?

17      A.  Marilyn McCullough.

18      Q.  What was her title in 2006?

19      A.  Vice president customer service.

20      Q.  Who is the head of the Huntsville, Alabama

21 call center today?

22      A.  Well, Huntsville, Alabama is a vendor site.

23      Q.  Mm-hmm.

24      A.  So it's actually owned and operated by West

25 Corporation.  The UnitedHealthcare director who has
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 1 responsibility for Huntsville is Anita Nirula,

 2 N-I-R-U-L-A.

 3      Q.  Is Ms. Nirula the business owner of the

 4 contract with West Corporation for Huntsville, Alabama

 5 center.

 6      MR. WOO:  Vague and ambiguous.

 7      THE COURT:  If you know.

 8      THE WITNESS:  I don't know.

 9      MR. GEE:  Q.  You don't know?

10      A.  I don't know that she's the contract owner.

11 She is manages performance for that site.

12      Q.  Do you know who was responsible for -- who at

13 United or PacifiCare was responsible for the

14 Philippines call center in 2007?

15      A.  In 2007, the Philippines center was managed --

16 again another West Corporation site.  Actually, Lynn

17 Jacoby, under me, owned performance for the Philippine

18 site.

19      Q.  Is it your testimony that representatives who

20 were answering the 1-866 number in 2006 to 2008, that

21 those representatives were well trained and capable of

22 answering questions accurately?

23      A.  Yes.

24      Q.  Is it your testimony as well that, in 2006 to

25 2008, representatives would answer this 1-866 number
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 1 promptly?

 2      A.  Yes.

 3      Q.  In 2006 or 2007, do you remember hearing

 4 complaints that customers were having to wait up to an

 5 hour to get a representative?

 6      MR. WOO:  Question's been asked and answered on

 7 day one of Mr. Sing's testimony.

 8      THE COURT:  Well, I don't remember, so overruled.

 9      MR. WOO:  I apologize.  I read the testimony

10 yesterday on the airplane.  But go ahead.

11      THE COURT:  Okay.

12      MR. GEE:  I'm not ready to accept that

13 representation.

14      THE WITNESS:  So the question was, am I aware that

15 there were complaints that it took up to an hour to

16 answer questions -- answer calls.

17      MR. GEE:  Q.  Answer calls.

18      A.  No, at no time.

19      Q.  In that same period, 2006 to 2007, do you

20 remember ever hearing it said that PacifiCare's

21 Texas-based customer service was weak and providing

22 wrong information?

23      MR. WOO:  That was definitely asked and answered.

24      THE COURT:  Okay --

25      THE WITNESS:  No.
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 1      THE COURT:  -- I'll take your word for it.

 2      MR. GEE:  Q.  And around that same time period,

 3 '06-'07, do you remember hearing complaints from

 4 PacifiCare's own employees that brokers didn't want to

 5 place business with PacifiCare because of the terrible

 6 customer service it provides?

 7      A.  Do I remember brokers complaining about

 8 service?

 9      Q.  Well, we'll start with, do you remember

10 brokers complaining about service at PacifiCare in

11 2006-2007?

12      A.  You know I think I need to put this answer in

13 perspective.  We always hear on both sides of the

14 spectrum about good and bad service.

15          So have I heard in the past where a broker may

16 have been dissatisfied with services being rendered to

17 their customers?  Yes.  During that time period?  Not

18 any more than any other time.

19      Q.  And now, do you remember hearing complaints

20 from PacifiCare's own employees that they're being told

21 that brokers are not wanting to place business with

22 PacifiCare because of the terrible customer service it

23 provides?

24      A.  Specific to customer service, absolutely not.

25      Q.  No?
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 1      A.  No.

 2      Q.  Would you expect that, as the head of customer

 3 care, complaints such as these, if they existed, would

 4 have come to your attention?

 5      A.  Absolutely.

 6      Q.  But to your knowledge, you didn't know of

 7 these complaints?

 8      A.  Again, not any more than complaints we'd heard

 9 in the past or positives we'd heard in the past from

10 our clients.

11      Q.  And as to complaints about customers having to

12 wait up to an hour on hold, would you expect, if there

13 were complaints like that, as the director of customer

14 care, they would have been brought to your attention?

15      A.  Not only would they have been brought to my

16 attention, they would have been at the highest levels

17 of our company.

18      Q.  If there were complaints that PacifiCare's

19 Texas-based customer service was weak and has been

20 giving out too much wrong information, that's another

21 complaint that you expect would have been raised with

22 you?

23      A.  Yes.

24      Q.  To your knowledge, did PacifiCare experience a

25 deterioration in customer service centers in early
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 1 2006, following the acquisition?

 2      MR. WOO:  A deterioration in the customer service

 3 centers?  Vague, your Honor.

 4      THE COURT:  All right.  You need to add some words

 5 to that.

 6      MR. GEE:  Sure.

 7      Q.  I'll make it a little more specific.  To your

 8 knowledge, did PacifiCare experience a deterioration in

 9 customer service levels in Cypress in early 2006?

10      A.  Not to my knowledge, no.

11      Q.  If PacifiCare was having problems with

12 customer service levels in Cypress in early 2006, would

13 you expect that issue to have been raised with you as

14 the head of customer cares?

15      A.  The Cypress customer care center was not

16 managed by me.  It was managed through Marilyn

17 McCullough.  So if there were issues with service

18 within Cypress, I may have been apprised of that but no

19 expectation that those would have been brought to my

20 attention specifically.

21      Q.  You said that you supervised a quality

22 improvement team in Cypress from around December '05 to

23 July '06, right?

24      A.  Actually, for some time longer than that.

25      Q.  Okay.  So during the early 2006 period, you
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 1 were supervising a quality improvement team in Cypress?

 2      A.  That's correct.

 3      Q.  Did that quality improvement team review

 4 quality of Cypress call centers in early 2006?

 5      A.  So that team was not a quality auditing team.

 6      Q.  Okay.

 7      A.  It was a team of project managers who looked

 8 at systems, system improvement, content delivery,

 9 process improvement opportunities.  So they were

10 involved in improving the overall service experience,

11 but they were not quality auditors, nor were they

12 frontline customer care representatives.

13      Q.  Do you remember having a higher than

14 expected --

15      THE COURT:  Are we close to a lunch break time?

16      MR. GEE:  Sure.  If I could just get a couple more

17 questions, your Honor.

18      THE COURT:  Sure, okay.

19      MR. GEE:  Thanks.

20      Q.  Do you remember having a higher than expected

21 attrition rate in your Cypress call centers in early

22 2006?

23      MR. WOO:  This is all subject to the foundation

24 that the witness has testified that he did not

25 supervise that call center?
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 1      THE COURT:  Okay.

 2          If you know.

 3      THE WITNESS:  No.  So I was not aware of any

 4 increased attrition in Cypress during that time frame.

 5      MR. GEE:  Q.  If there had been a high attrition

 6 rate in your Cypress customer service center, would you

 7 have been expected to have been apprised of it?

 8      A.  I would have expected to be made aware of it

 9 yes.

10      MR. GEE:  Now would be a good time, your Honor.

11      THE COURT:  Okay.  Return at 1:30, although I

12 guess your time it's 3:30.

13      MR. GEE:  Two hours ahead.

14          (Whereupon, the luncheon recess was

15           taken at 12:01 o'clock p.m.)

16

17

18

19

20

21

22

23

24

25
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 1                     AFTERNOON SESSION

 2                         ---o0o---

 3          (Whereupon, all parties having been

 4           duly noted for the record, the

 5           proceedings resumed at 1:37 p.m.)

 6      THE COURT:  We're ready.

 7          CROSS-EXAMINATION BY MR. GEE (Resumed)

 8      MR. GEE:  Okay.  We're there.

 9      Q.  So Mr. Sing, let's go back to United's quality

10 program for customer care.  And turn, if you would, to

11 5245 again.  And looking at 6818 again -- are you

12 there?

13      A.  Yes.

14      Q.  Before lunch, we discussed the overall score

15 for United's quality program and how that score is

16 calculated.  Remember that?

17      A.  Yes.

18      Q.  And you said that this Page 6818 reflected how

19 that calculation of the overall score was made, right?

20      A.  This page identifies the weighting for the

21 actual score.  I'm not familiar with the total

22 calculation, how it comes out, but this is a depiction

23 of our quality attributes.

24      Q.  If you turn to 5248, this reflects the results

25 for a particular month of this overall score for



9414

 1 quality, right?

 2      A.  That's correct.

 3      Q.  And do you receive a printout of these results

 4 on a monthly basis in the ordinary course?

 5      A.  Not a printout.  But I do receive the overall

 6 results on a daily, weekly, and monthly basis, yes.

 7      Q.  And do you monitor those results each day,

 8 month -- each day, week, or month when you receive

 9 them?

10      A.  Yes, I and my team monitor the results.

11      Q.  Do you rely on the results of these overall

12 scores for quality in assessing whether your

13 representatives are performing adequately?

14      A.  This is one component of our performance

15 review, yes.

16      Q.  What are the other components?

17      A.  Do you come to work every day?  How efficient

18 are you in answering your calls?  What type of feedback

19 are we receiving from our members based on your

20 handling of those calls?  And then, of course, our

21 internal quality program.

22      Q.  This program is the internal quality program

23 you're referring to?

24      A.  Yes, that's correct.

25      Q.  And I have one more hypothetical based on the
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 1 calculation of the overall score.  So if you could turn

 2 back to 5245, 6818, Page 6818.

 3          And again, we have two customer care

 4 representatives, customer care professionals, call them

 5 CCP 1 and CCP 2.  And assume that CCP 1 gives out false

 6 information about a claim, saying that PacifiCare never

 7 received the claim when in fact it had received it.

 8 And I take it that that is a deduction of 25 points;

 9 that representative gets a zero for accurate and

10 complete response?

11      A.  That's correct.

12      Q.  So they deduct 25 points, right?

13      A.  That's correct.

14      Q.  And CCP 2 doesn't give out any false

15 information but he or she fails the phone technique

16 category and the building trust category.  Do you see

17 that?

18      A.  Yes.

19      Q.  So that's a deduction of 30 points, right?

20      MR. WOO:  You mean fails each of those elements

21 within phone technique and building trust?

22      MR. GEE:  Yes.

23      THE WITNESS:  So are we talking about two

24 different CCPs?

25      MR. GEE:  Q.  Yes.  CCP 2 gives out correct
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 1 information but fails all the categories under phone

 2 technique and all the categories under building trust?

 3      A.  So, yes, if they were to fail under both --

 4 everything under both those categories, they would be

 5 30 percent off, yes.

 6      Q.  So other things being equal, CCP 1, who gave

 7 out incorrect information politely, gets a better

 8 overall score than CCP 2, who gave out correct

 9 information with improper technique; is that right?

10      A.  Hypothetically, that could happen.

11      Q.  Does this result cause you to be concerned

12 about relying upon the overall score to measure CCP

13 performance?

14      A.  No, it does not.

15      Q.  And you testified earlier this morning that

16 PacifiCare was -- that it was not out of the ordinary

17 for PacifiCare to receive complaints from brokers about

18 customer service; is that right?

19      A.  What I said was, as a normal course of

20 business, we receive complaints as well as positive

21 feedback from clients all the time.  It's part of the

22 business.

23      Q.  And you didn't remember an instance in 2006 or

24 2007 in which broker complaints about service were at a

25 significant level?  Was that your testimony?
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 1      A.  Broker complaints about customer service were

 2 not at a level that were unusual to me.

 3      Q.  In 2006 or 2007?

 4      A.  That's correct.

 5      Q.  Were you aware that, in April of 2007, there

 6 was a California broker survey in which the combined

 7 United PacifiCare company scored among the two worst

 8 companies in least effective and courteous member

 9 services department?

10      A.  Not familiar with that survey.

11      Q.  Let me show you a document that's been -- I

12 believe it's in evidence, or it's maybe just been

13 marked.  It's 5265.  And Mr. Sing, take as much time as

14 you'd like with this document, but I'm only going to

15 ask you a question about Page 1950.

16      MR. STRUMWASSER:  While Mr. Sing is looking at

17 that, I wonder if I might, apropos the last

18 observation, make a suggestion regarding the backlog of

19 evidence?

20      THE COURT:  Yes.

21      MR. STRUMWASSER:  I believe that we're all going

22 to be together at this Tuesday for Ms. Goossens.

23      THE COURT:  Yes.

24      MR. STRUMWASSER:  And Wednesday for

25 Mr. Washington?
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 1      THE COURT:  Yes.

 2      MR. STRUMWASSER:  I was going to suggest that I'm

 3 reasonably confident Ms. Goossens will not take all day

 4 and we can certainly do paperwork after that.

 5      THE COURT:  Okay.

 6      MR. STRUMWASSER:  And I don't know, since a lot of

 7 the documents that are still to be decided are Berkel

 8 exhibits and Mr. Velkei was doing Berkel -- but I

 9 understand he'll be on line Wednesday for

10 Mr. Washington, so maybe we can just do that.

11      THE COURT:  Do some paperwork then?

12      MR. STRUMWASSER:  Do some paperwork then.

13      THE COURT:  So I really appreciate it because it's

14 clearly starting to start problems.  They moved

15 everything around.  And it's just like a hurricane.  So

16 I don't even know where everything is.  So if we could

17 go through paperwork and get it where it belongs, we'd

18 be better off.

19      MR. STRUMWASSER:  Okay, good.  No respect.

20      THE COURT:  None.

21      MR. GEE:  Perhaps on Tuesday after Ms. Goossens,

22 one of us could help your Honor organize the exhibits

23 so they're in some kind of order so we can start on

24 Wednesday.

25      THE COURT:  That's fine.  They're in some kind of
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 1 order.  They're in some kind of chronological order

 2 based on the two different sides.  But they were moved

 3 around.  So actually I'm not positive what condition

 4 they're in at the moment.

 5          So maybe when we go back on Tuesday, we could

 6 look at the stuff, see what they did.

 7      MR. GEE:  Sounds good.

 8      Q.  Have you reviewed this Page --

 9      A.  Yes, I did.

10      Q.  -- 1950.

11          And do you see a description of this broker

12 survey in April 2007?

13      A.  Yes.

14      Q.  Does this refresh your memory about such a

15 broker survey?

16      A.  No, it's not a survey that was shared with me.

17      Q.  Do you recall when you testified, way back in

18 February, discussing complaints from providers around

19 the time of fall 2007 in which customer service was not

20 able to assist on a high percentage of calls?  Do you

21 remember that discussion we had?

22      A.  About customer service not being able to help

23 on a high percentage of calls?

24      Q.  Yes.

25      A.  I don't recall ever affirming that that
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 1 happened.

 2      Q.  I'm not asking you --

 3      A.  I don't recall that testimony.

 4      Q.  I wasn't asking you to affirm that it

 5 happened, just if you remember us discussing those

 6 complaints.

 7      A.  I'm sorry.  I don't.

 8      Q.  Let me show you a document that is in

 9 evidence, 286.

10      A.  Okay.

11      Q.  And I'm looking at the e-mail from Ms. Harvey

12 in the middle of the page.  It looks like it might be

13 the second paragraph down, "Providers are complaining

14 that customer service is not able to assist."  Do you

15 see that?

16      A.  Yes, I do.

17      Q.  Does this refresh your memory about our

18 discussion in February about complaints that providers

19 had about customer service?

20      A.  I recall discussing this memo, yes.

21      Q.  During this time in April 2007 until fall of

22 2007, was United's customer care quality program in

23 effect?

24      A.  From what time frames again?

25      Q.  From April 2007 until September 2007?
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 1      A.  Yes, it would have been.

 2      Q.  During that time, was United meeting its goals

 3 for those overall quality scores?

 4      A.  UnitedHealthcare, I really couldn't speak to.

 5 If we're talking about PacifiCare performance in

 6 relation to provider calls, I don't have the numbers in

 7 front of me.  I believe that we were -- we were not

 8 meeting our quality goals at that time.

 9      THE COURT:  I'm sorry?

10      MR. GEE:  Q.  You were not meeting your quality --

11      THE COURT:  "We were not not" or "we were not"?

12      THE WITNESS:  We were not -- yeah, I believe at

13 that time, on the provider side for PacifiCare, we were

14 not meeting our quality goals at that time.

15      MR. GEE:  Q.  From April to around September 2007,

16 PacifiCare was not meeting its quality overall scores

17 for providers?

18      A.  So to the best of my recollection, not having

19 the information here, we had launched the new quality

20 program using the UnitedHealthcare quality review --

21 new program to the PacifiCare business.  So based on

22 UnitedHealthcare standards, we were falling short of

23 our quality goals.

24          So, for example, we were running a 95 percent

25 quality versus a 96 percent goal, essentially.  So my
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 1 point is that we had a quality program in place.  We

 2 were performing not within UnitedHealthcare standards,

 3 but we were pretty consistent with performance prior to

 4 that under PacifiCare.

 5          So the change in the quality -- there was a

 6 change in folks who were managing the quality program

 7 for PacifiCare under the UnitedHealthcare banner.

 8      Q.  But sitting here today you don't know, for

 9 example, in April 2007, what your -- what PacifiCare's

10 overall quality score was, do you?

11      A.  Sitting here today, without the data in front

12 of me, I can't tell you exactly what our scores were at

13 that time.

14      Q.  Do you remember any other periods from 2006 to

15 2008 in which PacifiCare was not meeting its overall

16 quality scores?

17      A.  We measure quality, again, and we look at it

18 every day, every week, and every month.  So there were

19 certain months during that time where we did not meet

20 our quality scores.

21      Q.  Were there months in 2006 in which PacifiCare

22 was not meeting its quality scores?

23      A.  I don't recall.  That's -- I haven't looked at

24 that data in a long time.  I don't recall.

25      Q.  Were you aware that, in March of 2007, there
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 1 was a corrective action plan implemented to address

 2 deteriorated service to member and providers?

 3      MR. WOO:  From whom?

 4      MR. GEE:  Q.  By PacifiCare itself.

 5      MR. WOO:  Service -- I'm sorry, your Honor, that

 6 seems very, very broad.

 7      MR. GEE:  Customer service.

 8      THE COURT:  Did you understand the question?

 9      THE WITNESS:  Yes.

10          In answer to that question, we are always in

11 the process of improving quality.  So we may tag

12 something as a remediation plan to improve overall

13 service just in general.  And I would say that's true

14 continually.

15          And so probably at that time, just as we

16 always do, we had plans to improve service based on

17 overall results within our internal quality and

18 certainly based on member feedback.

19      MR. GEE:  Q.  I'm not asking about general and

20 continuing actions to improve service.  I'm asking

21 about a specific corrective action plan to specifically

22 address deteriorated customer service in March of 2007.

23      MR. WOO:  When you use the word "customer

24 service," you're talking about the area of

25 responsibility that Mr. Sing has or some other generic
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 1 term?

 2      MR. GEE:  His knowledge, whatever he knows.

 3      MR. WOO:  I'm sorry, your Honor.  I'll just state

 4 for the record that I think asking generically about

 5 customer service and not being willing to say "yes, it

 6 means the customer care section" makes it vague.

 7      THE COURT:  Well, I'm not sure, Mr. Gee.  Are you

 8 talking about something that was undertaken because of

 9 the Department of Insurance?  Is that --

10      MR. GEE:  It was.

11      THE COURT:  I understand your question, go ahead.

12 I'll allow it.

13      THE WITNESS:  So I'm not aware -- I'm sorry, your

14 Honor.

15          I'm not aware of a regulatory finding that

16 required a remediation plan for customer service.

17      MR. GEE:  Q.  I'm not asking about a regulatory

18 finding.  I'm asking about a corrective action plan to

19 address CDI's concerns about deteriorated customer

20 service in March of 2007.

21      A.  I'm not aware of any such requirement.

22      THE COURT:  Mr. Gee, while you show him that

23 document, I'm going to -- just one second, but go ahead

24 and show him the document and I'll be right back.

25      MR. GEE:  Sure.
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 1          (Judge leaves the courtroom momentarily and

 2           then returns)

 3      THE COURT:  Okay.

 4      MR. GEE:  Q.  Mr. Sing, you've had a chance to

 5 review this document?

 6      A.  Yes, I have.

 7      Q.  If you look on this first page, under Issue

 8 No. 2, "Deteriorated service to providers/members," do

 9 you see that?

10      A.  I see that.

11      Q.  If you review the issue description, "CDI has

12 received a significant number" -- do you see that?

13      A.  Yes, I do.

14      Q.  Does this refresh your memory about a --

15      MR. WOO:  Probably want to start over.

16      THE COURT:  No, I remember.  I'm fine.

17      MR. STRUMWASSER:  This is 687, right?

18      THE COURT:  Okay.

19          (Department's Exhibit 687, PAC 0742809

20           marked for identification)

21      MR. GEE:  Q.  Directing your attention to issue

22 No. 2 and the issue is "Deteriorated service to

23 providers and members," does this refresh your memory

24 about a corrective action plan in March of 2007

25 addressing deteriorated service to providers and
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 1 members?

 2      A.  So on reviewing this document, I can tell you

 3 that I was not heavily involved in this corrective

 4 action plan because -- and as you read through this, we

 5 have very little exposure to many of the remediation

 6 plans in here.

 7          So I do see that there were certain things

 8 assigned to me or my area in terms of process and

 9 providing process information.  But as I recall,

10 customer service itself had very little impact or had

11 little involvement in the remediation plan.

12      Q.  So your testimony is that customer service --

13 all these corrective action plan issues, 1 through 19,

14 customer service -- the corrective action did not

15 impact customer service to a large extent?

16      A.  That's correct.

17      Q.  But for Issue No. 2 --

18      THE COURT:  Mr. Gee, I have a question.

19      MR. GEE:  Yes?

20      THE COURT:  Is there a date on this document?

21      MR. GEE:  I believe if you look in the upper

22 right-hand corner, it says, "Last Update 3/20/07."

23 Perhaps we can use that.

24      THE COURT:  That sounds fine.  And what about the

25 confidentiality?  Need to take that up later?
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 1      MR. WOO:  I think we've used documents such as

 2 this one and have removed confidentiality.  I think we

 3 can go ahead and do that on this one now.

 4      THE COURT:  Thank you.

 5      MR. GEE:  Q.  So your testimony was that, for all

 6 these issues, 1 through 19, customer service had --

 7 these issues had little impact on your unit, customer

 8 service, right?

 9      A.  As I recall, and I believe, again, just

10 looking through this at a very high level, while we

11 were -- while I was involved in providing process

12 information in relation to some of these alleged

13 concerns, really customer care had very -- customer

14 care had very little impact to some of the service

15 concerns that were being addressed in this document.

16      Q.  But as to issue No. 2, that's all about

17 customer service, isn't it?

18      MR. WOO:  No foundation.  Actually, that's

19 contrary to the testimony of other witnesses in the

20 case.  So --

21      THE COURT:  Overruled.

22          If you know.

23      THE WITNESS:  Certainly that's what the

24 description is, but I would tell you that that was

25 not -- that the concerns about service were not found
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 1 to be part -- a result of customer service issues.

 2      MR. GEE:  Q.  If you'll look over at the issue

 3 description, "CDI has received significant number of

 4 provider/member complaints regarding lack of service

 5 (e.g., long wait times, no return phone calls)," is

 6 that issue related to customer service?

 7      A.  And I would say no, it was not related to

 8 customer service under my direction.

 9      Q.  What department is that related to?

10      A.  I couldn't tell you.  I think, as I testified,

11 we did not have long wait times.  And certainly our

12 representatives were not responsible for calling back

13 or responding to messages from providers.  It was not

14 part of the service that we provided.

15      Q.  Turn, if you would, to -- actually it's an

16 exhibit I have to hand out.

17          I'm going to hand out 346 and 347 in evidence.

18          Let me know when you're ready, Mr. Sing.

19      A.  I'm ready.

20      Q.  Do you remember discussing these exhibits when

21 you testified in February?

22      A.  Yes, I do.

23      Q.  Do you remember our discussion about the

24 "Deferred" row on these exhibits, the top row on the

25 first page of 346?
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 1      A.  I remember discussing these reports.  I don't

 2 know specifically what we talked about in terms of

 3 categories.

 4      Q.  And there is a "Deferred" row on the second

 5 page of 346 as well, 7878, under "Provider."  Do you

 6 see that?

 7      A.  That's correct.

 8      Q.  In February you testified -- well, first, to

 9 refresh our memories, the "Deferred" row, that is an --

10 that would be an indication of calls that received a

11 busy signal; is that right?

12      A.  That would be our definition of deferred, yes.

13      Q.  In February, you testified in response to some

14 questions by Mr. Kent that, "PacifiCare monitors calls

15 by the minute.  And for calls being delivered to our

16 organization, no calls would have received a busy

17 signal."  Do you remember that testimony?

18      A.  That's correct.

19      Q.  But on Exhibits 346 and 347, the fields for

20 the "Deferred" row are unpopulated, right?

21      A.  Yes.

22      Q.  And you testified in response to some of my

23 questions that these documents in fact provided no

24 information on the number of deferred calls, right?

25      A.  There is a section for deferred calls, but
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 1 it's not populated.  So I don't know what the

 2 assumption would be.  I think I testified that we don't

 3 return busies as part of policy for UnitedHealthcare,

 4 PacifiCare.

 5      Q.  But there's nothing in 346 and 3467 that

 6 reflects the number of deferred calls, right?

 7      A.  There is not.

 8      Q.  Since you gave your testimony in February,

 9 have you gone back to your records to search for any

10 data on the number of deferred calls covering this

11 period, '06-'07?

12      A.  No, I have not.

13      Q.  When you testified in May, Mr. Kent had asked

14 you if -- Mr. Kent again asked you if there would ever

15 be occasion in which a provider called the 1-866 number

16 and received a busy signal.  Do you remember that?

17      A.  Yes.

18      Q.  And you again testified that PacifiCare

19 doesn't return busies, right?

20      A.  That's correct.

21      Q.  Now, that testimony that PacifiCare doesn't

22 return busies, that's not based on any data for

23 deferred calls, right?

24      A.  It's based on my experience and my knowledge

25 of our policy as a company.
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 1      Q.  But it's not based on data for deferred calls,

 2 is it?

 3      A.  It is based on this document.  My response

 4 doesn't have any data attached to it, but it could be

 5 provided.

 6      Q.  Based on any data, is there any data showing

 7 that PacifiCare doesn't return busies?

 8      A.  Is there data available?

 9      Q.  Yes.

10      A.  There is.  Is there data in the exhibits you

11 provided?  No.

12      Q.  Where is the data that's available?

13      A.  It's available upon request.

14      Q.  Where --

15      A.  From the same source that provides the

16 information that we're looking at here.

17      Q.  Whom would you request that from?

18      A.  From network operations.

19      Q.  Who in network operations?

20      A.  It would go to the network operations center,

21 not a particular person.

22      Q.  And you also testified in May that there would

23 not have been an occasion where a provider would call

24 the 1-866 number and the phone would ring and ring and

25 ring without answer.  Do you remember that testimony?
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 1      A.  That's -- I remember that testimony.

 2      Q.  Is that testimony based on any data?

 3      A.  Based on my experience.

 4      Q.  Based on no data?

 5      MR. WOO:  Well --

 6      THE WITNESS:  I wasn't asked to provide that data,

 7 but if data is required, it would be based on data.

 8      MR. GEE:  Q.  Your testimony before, in May, was

 9 that based on any data?

10      MR. WOO:  Well, I think we should be careful.

11 When you say "data," you're saying did he actually go

12 back and pull some report from a database to inform his

13 testimony as opposed to the fact that all experience is

14 based on some data inputs?

15      MR. GEE:  Yes.

16      Q.  Well, did you review any data before you

17 testified that there would not have been an occasion in

18 which a provider would call the 1-866 number and not

19 get an answer?

20      A.  I didn't review specific data.  I inquired to

21 our network operation center as to the stability of our

22 systems and if there had been any system failures to

23 their knowledge that would have caused call delivery

24 failures.

25      Q.  And when you were testifying in May, you also
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 1 talked about some customer service issues PacifiCare

 2 had with a specific group, the City of San Diego group.

 3 Do you remember that testimony?

 4      A.  Yes, I do.

 5      Q.  Let me show you 349 in evidence.

 6      THE COURT:  While you're doing that -- I'll be

 7 right back.  Sorry.

 8      MR. GEE:  349.

 9          (Recess taken)

10      MR. GEE:  Q.  So, Mr. Sing, have you had a chance

11 to review 349?

12      A.  Yes.

13      Q.  And this e-mail string related to some

14 incorrect information about HMO versus PPO membership

15 about Social Security numbers being printed or not

16 being printed on PPO cards; is that right?

17      A.  That's correct.

18      Q.  And the HMO versus PPO issue, you testified

19 that there was a member who had been inadvertently

20 enrolled on an HMO plan but was actually supposed to be

21 on a PPO plan, right?

22      A.  As I've read through this a number of times,

23 that's correct.

24      Q.  You said that the problem was that the

25 representative was incorrectly pulling up the HMO
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 1 record and advising the member that they were on an HMO

 2 plan; is that right?

 3      A.  That's correct.

 4      Q.  You testified that this was a confusing

 5 situation, and representatives are paid $16 an hour, so

 6 you thought this was maybe more complex than he could

 7 have handled.  Do you remember that testimony?

 8      A.  Yes, I do.

 9      Q.  Am I correct in reading your testimony that

10 you agree, however, that incorrect information was

11 given to a member that he was on an HMO plan when in

12 fact he was on a PPO plan?

13      A.  Really, my testimony was and the point I was

14 trying to make was that this was an extremely complex

15 account that had both HMO and PPO plans.

16          We train -- we have a very extensive training

17 program for our representatives.  I really felt in

18 looking through that that this was very complex.  It

19 required not only a manager's involvement but my

20 involvement to really figure out what the issue was and

21 ultimately resolve it.

22          The only thing I was trying to point out here

23 is that it was very complex.  Yes, the representative

24 who took the call provided incorrect information based

25 on the systems he was accessing and probably was not
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 1 fully equipped to resolve this complex of an issue at

 2 his level.

 3      Q.  Is it uncommon for PacifiCare to have accounts

 4 with both HMO and PPO plans?

 5      A.  It's not common.

 6      Q.  It's not common to have --

 7      A.  For both plans from PacifiCare to be part of

 8 that group.  So it's far more common for a group to

 9 have an HMO plan or a PPO plan.  It's not as common for

10 groups to have dual options with PacifiCare.  Frankly,

11 our PPO business was not that large.

12      Q.  But is it uncommon to have a plan -- or an

13 account that has both HMO and PPO plans?

14      MR. WOO:  I think that was just answered.

15      THE WITNESS:  It is uncommon for a group to have

16 both an HMO and PPO plan from PacifiCare.

17      MR. GEE:  Q.  And you testified that the

18 representative, however, was correct when he told the

19 member that Social Security numbers are no longer

20 printed on PPO cards.  Do you remember saying that?

21      A.  I do.

22      Q.  So it is your belief, at this time in

23 September of '07, Social Security numbers were not

24 being printed on PPO cards; is that right?

25      A.  That's correct.
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 1      Q.  Turn, if you would, to 6624.  The bottom

 2 e-mail we have from Pryscilla Santillan,

 3 S-A-N-T-I-L-L-A-N.  Do you see that?

 4      A.  Yes, I do.

 5      Q.  She is e-mailing someone with the address

 6 V-V-A-N-D-E-W-E-G-H-E at SanDiego.gov.  Do you see

 7 that?

 8      A.  Yes, I do.

 9      Q.  And that SanDiego.gov e-mail address appears

10 to be a representative from the County of San Diego; is

11 that right?

12      A.  I wouldn't know.

13      Q.  Ms. Santillan works for PacifiCare, right?

14      A.  Apparently.

15      Q.  Ms. Santillan says -- about two thirds of the

16 way down this e-mail, there's a sentence that starts,

17 "I was actually unsure if this SSN issue on PPO cards

18 was still happening until recently.  I received an

19 e-mail with copies of the SSN appearing on the ID

20 number column, which was updated by a customer service

21 rep.  So, yes, apparently this is still happening."  Do

22 you see that?

23      A.  I see that.

24      Q.  So is Ms. Santillan giving incorrect

25 information here about whether Social Security numbers
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 1 are being printed on PPO cards?

 2      MR. WOO:  I'm not sure your question is actually

 3 accurate because she's referring to a screen shot of a

 4 PPO database.

 5      THE COURT:  Mr. Woo, is that an objection?

 6      MR. WOO:  Yeah.  My objection is that I don't

 7 think the question ties to the document.  Maybe I need

 8 to hear it again.

 9          (Record read)

10      THE COURT:  At the time of her e-mail.

11      MR. WOO:  Right.

12      MR. GEE:  Yes, thank you, your Honor.

13      THE WITNESS:  So again, I think this group, as we

14 said before, has a lot of unique characteristics.  One

15 is that the City of San Diego, prior to discontinuing

16 the printing of Social Security numbers on ID cards,

17 which by 2007 was no longer being done for HIPAA

18 reasons, was referring to something that may have

19 appeared to have a Social Security number on it.

20          I wasn't involved in this conversation.  I'm

21 not sure what she was looking at.  But I would say that

22 she was mistaken.  We were not printing Social Security

23 numbers, actual Social Security numbers, on ID cards at

24 this time.

25      MR. GEE:  Q.  So Ms. Santillan is incorrect when
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 1 she's saying this is still happening, "this" being

 2 Social Security numbers being printed on PPO ID cards?

 3      A.  This particular situation, yes.

 4      MR. GEE:  No further questions at this time.

 5      THE COURT:  Okay.

 6          Mr. Woo, do you have any questions?

 7      MR. WOO:  I do have one or two follow-up questions

 8 if you could just give me a minute, your Honor.

 9      THE COURT:  Sure.  Do you need a break?

10      MR. WOO:  No, I'm actually about ready.  And my

11 question is going to take less than a minute.

12              REDIRECT EXAMINATION BY MR. WOO

13      MR. WOO:  Q.  Mr. Sing, there was a question, I

14 believe -- and I've read so many pages of transcript, I

15 can't even tell you from what day it was, but I don't

16 believe you were there.  There was a question at some

17 point in this case regarding customer service call

18 centers in India.

19          So the question to you is, does PacifiCare

20 have, for its PPO platform of products, any call center

21 functions in India?

22      A.  No.  We don't.

23      Q.  Okay.  And just so we're clear as well,

24 Mr. Gee asked you today about call centers in the

25 Philippines, which I believe you also testified to in
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 1 prior examination days.  Did anyone in the Philippines

 2 answer calls from providers or members concerning claim

 3 status through either the 866-863 number or the 866-316

 4 number?

 5      A.  From our Philippine site?

 6      Q.  That's correct.

 7      A.  Our Philippine site was specifically trained

 8 and set up to support member eligibility and benefits

 9 calls, not member or provider claims calls.

10      Q.  Okay.

11      A.  Member eligibility and benefits only.

12      MR. WOO:  That's all I had.

13      THE COURT:  Anything further, Mr. Gee?

14      MR. GEE:  Nothing further.

15      THE COURT:  Is this witness excused?

16      MR. GEE:  Yes.

17      MR. WOO:  He'll be very happy.

18      THE COURT:  Thank you very much, Mr. Sing.

19          We'll go off the record.

20          (Whereupon, the proceedings recessed

21           at 2:29 o'clock p.m.)

22

23

24

25
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 1 TUESDAY, AUGUST 3, 2010; 9:00 A.M. DEPARTMENT A; ELIHU

 2 HARRIS STATE BUILDING; 1515 CLAY STREET; RUTH ASTLE,

 3 ADMINISTRATIVE LAW JUDGE

 4                           -oOo-

 5          THE COURT:  This is on the record.  This is

 6 before the Insurance Commissioner of the State of

 7 California in the matter of PacifiCare Life and Health

 8 Insurance Company.  This is OAH Case Number 2009061395

 9 and Agency Case Number UPA 2007-00004.

10          Today's date is August 3rd, 2010, in Oakland.

11 Counsel are present.  Respondent is here in the person

12 of Ms. de le Torre.

13          Ms. Goossens, you have been previously sworn in

14 this matter and you are still under oath.  If you would

15 take the stand and restate your name for the record.

16          THE WITNESS:  My name is Joan Goossens.

17          THE COURT:  Go ahead, Mr. Strumwasser.

18                      JOAN GOOSSENS,

19          having been previously sworn, testified as

20 follows:

21                     CROSS-EXAMINATION

22 BY MR. STRUMWSSER:

23     Q.   Good morning, Ms. Goossens.  Nice to see you

24 again.  Let's start by addressing the open question that

25 I had when you were here last.  I had asked for the data
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 1 underlying Exhibit 5226 in order to determine whether or

 2 not over- and underpayments were being netted in the

 3 calculation of DAR.  You recall, right?

 4     A.   Yes.

 5     Q.   So far as we can tell, we got the backup for

 6 5262 rather than 5226, which as I understand it --

 7 perhaps you can tell me if I am wrong -- 5262 is the

 8 full-year data and 5226 is the quarter data?

 9     A.   I don't have the numbers.

10          MR. STRUMWSSER:  My recollection is we had a

11 codicil of some type that 62 is the full-year data and

12 26 is the fourth quarter only.  Is that right?

13          THE COURT:  That's right.

14 BY MR. STRUMWSSER:

15     Q.   We have looked at the 5262 data that was given

16 to us.  Were you involved in the production of the data

17 that we asked for?

18     A.   Yes, I was.

19     Q.   Are you in a position to confirm that the data

20 we got is the backup data for 5262?

21     A.   Yes.

22     Q.   So in any event, using the data that we did

23 receive -- and we thank you and your counsel for that --

24 we were able to confirm that as far as those data are

25 concerned, PacifiCare is not netting the over- and



9446

 1 underpayments in the calculation of DAR values.  So to

 2 get closure on that point, I have a new exhibit.

 3          MR. STRUMWSSER:  We'll represent that 688 is

 4 the winning number.

 5          THE COURT:  I think that is right.  I have

 6 found the place.  It is 688.  I will mark the "Formula

 7 for DAR" as Exhibit 688.

 8          (Exhibit 688 marked for Identification.)

 9 BY MR. STRUMWSSER:

10     Q.   What we have here are three equations.  The

11 first of them is the formula for DAR, which appears on

12 Exhibit 607, the page cited, with the absolute value

13 symbols that have given me my concern.

14          The second equation is now what we understand

15 the way to be -- the way in which DAR is calculated,

16 with the absolute values included separately,

17 overpayment and underpayment.  Do you see that?

18     A.   Yes.

19     Q.   Am I correct that that is, in fact, the way it

20 is calculated, the middle equation there?

21     A.   Yes, that's correct.

22     Q.   And then to show our work in math classes, we

23 have a third equation which shows from the data you gave

24 us the DAR was calculated for 2006, what the numbers

25 were.
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 1          I realize you don't carry with you the

 2 knowledge down to the cents, so I will just represent

 3 that is what that is subject to whatever check

 4 PacifiCare wishes to make.

 5          Looking at 5262, did you participate in the

 6 calculation of these values in 5262?

 7     A.   I participated in validating that they were

 8 accurate.

 9     Q.   Are you aware that the figures that are

10 presented in 5262 represent unweighted not weighted

11 calculation of the DAR?

12     A.   It represents the data from the sample,

13 correct.

14     Q.   Without weighting the sample data in the

15 calculation, right?

16     A.   Correct.  Well, let me qualify that because we

17 used a ratio sampling methodology, so there is an

18 element of weighting inherent in how the sample is

19 drawn.

20     Q.   Right, but that in itself gives rise to the

21 need to weight for the results for reporting purposes to

22 reflect that, doesn't it?

23     A.   I am not understanding your question.

24     Q.   What you are saying is that there is stratified

25 sampling and the stratification represents in some sense
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 1 weighting, is that the gist of your answer?

 2     A.   There is more detail to it than that.  There is

 3 also we use the ratio methodology so the strats reflect

 4 the proportions in the population, so that weighting has

 5 already occurred.

 6     Q.   That's right.  Separately, is it not necessary

 7 that you weight the calculation derived from those

 8 samples?

 9          MR. McDONALD:  Objection.  Necessary for what

10 purpose?

11          MR. STRUMWSSER:  Statistical validity.

12          THE COURT:  Do you understand the question?

13          THE WITNESS:  Yes.

14          You mentioned statistical validity.

15 Statistical validity in what sense?  Because the sample

16 result is a completely accurate representation of the

17 sample.  We can get greater precision through weighting

18 back to the population, but the sampling methodology

19 that is used is the ratio sampling methodology through

20 the eight-layer strat.

21          So each strata in the sample is directly

22 proportionate to the population, so that weighting has

23 already happened through the sampling methodology.

24 BY MR. STRUMWSSER:

25     Q.   Isn't it true that PacifiCare has been warned
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 1 by consultants that the unweighted results of the

 2 sampled data are not representative of the population

 3 and that they recommended the use of weighted results?

 4     A.   I have no knowledge about us being warned about

 5 using weighted results.

 6     Q.   I am going to give you a copy of Exhibit 607 in

 7 evidence subject to a confidentiality issue.

 8          I take it you are familiar with this document?

 9     A.   Yes, I am familiar with this document.

10     Q.   Then I have questions for you regarding page

11 6706.  So whenever you are ready, just let me know.

12     A.   I am ready.

13     Q.   Do you see the last bullet on the upper left

14 list of bullets, "PWC warns the unweighted results are

15 not representative of the population and recommends the

16 use of weighted results"?

17     A.   Correct.

18     Q.   "PWC" is PricewaterhouseCoopers?

19     A.   Correct.

20     Q.   Does that refresh your recollection as to

21 whether or not you were warned about not using

22 unweighted results?

23     A.   The word "warned" as you are using it sounds

24 too strong for the context of -- in my understanding of

25 this document.
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 1     Q.   You see where I got the word, right?

 2     A.   Yes.

 3     Q.   And they were on -- on the upper right they

 4 recommend use of weighted results for all external

 5 reporting based on PW analysis.  Do you see that?

 6     A.   Yes.

 7     Q.   Isn't it true that subsequent to this report,

 8 which was rendered in 2008, in fact, that you are now

 9 reporting weighted, not unweighted, DARs at least some

10 of the time?

11     A.   We weight our results based upon the

12 eight-layer stratification.

13     Q.   Are you saying that the only weighting that you

14 do is in the stratification of the sample?

15     A.   For our official reporting we weight our

16 results according to the eight-layer stratification.

17     Q.   I understand that there is a kind of weighting

18 that takes place in drawing the sample.  That is, you

19 have said we are going to get so many cases out of this

20 bucket, so many out of this bucket and so on.  And in

21 that you then -- you being I guess Sam or somebody --

22 you calculate overpayments and underpayments and amounts

23 paid, right?

24     A.   Yes.

25     Q.   And what you have done in 5262 is you have
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 1 simply plugged those numbers out of your sample without

 2 weighing those numbers into the formula that is the

 3 middle formula of 688, right?  That's what you have

 4 done?

 5     A.   I would need to revisit that calculation to

 6 determine if it was a straight calculation or if it was

 7 weighted back.

 8     Q.   Well, I will represent to you that we did the

 9 unweighted calculation and we got the same number in

10 four significant digits.

11          So you should feel free to check that yourself

12 and I guess chat with your counsel about it.

13          So sitting here today you don't have any reason

14 to believe, do you -- you being PacifiCare -- did

15 anything other than simply sum the numbers in each

16 bucket and calculate a DAR giving equal weight to each

17 case in the sample?

18     A.   My understanding for the purposes of this

19 exercise is that we were looking at sampled data and we

20 did a straight calculation on sampled data.

21          It was not my understanding that we were being

22 asked for weighted results.  It was my understanding

23 that we were being asked for sample data.

24     Q.   Take a look at 607.  The page I just showed

25 you, 6706.  When PWC gave you this -- I will stick with
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 1 their term -- "warning," they were aware that you were

 2 doing stratified sampling, weren't they?

 3     A.   I assume that they were.  I was not involved in

 4 that process.

 5     Q.   Towers, Mercer is another consulting firm that

 6 you employed during this period for this topic, right?

 7     A.   To my knowledge, no.  To my knowledge PWC was

 8 the firm that we were working with.  There is a

 9 comparison of methodology with other audit firms, 26704,

10 but to my knowledge, PWC was the firm that we were

11 working with.

12     Q.   Now, the backup data that we were given, 5262,

13 does not contain information sufficient for us to

14 perform any kind of a weighting calculation, does it?

15     A.   Population data is required to weight the

16 sample back to the population.

17     Q.   Ms. Goossens, are you aware that in 2006 and

18 2007 PHLIC reworked thousands of claims in numerous

19 claims in numerous rework projects?

20     A.   Rework is something that happens continuously

21 on all of our platforms, so I would that, yes, there was

22 rework done on PHLIC during that time.

23     Q.   So as far as you know today there was nothing

24 special about the volume or nature of the reworks done

25 in 2006 or 2007?



9453

 1     A.   Nothing special that I am aware of because that

 2 is a constant focus for us.  Rework happens as a normal

 3 course of business.

 4     Q.   Is it normal to have scores -- perhaps hundreds

 5 of rework projects?

 6     A.   We deal with very large volumes.  I don't know

 7 the number of projects you are referring to, but we have

 8 very large volumes that we are dealing with.

 9     Q.   Are you aware that there were complaints from

10 the provider community and the regulators in 2006 and

11 2007 regarding payment accuracy and contract uploading

12 errors for PHLIC?

13     A.   I am aware that there were regulatory issues

14 during that period of time.  I did not have direct

15 experience at that time because I started working with

16 PacifiCare in 2008.

17     Q.   Are you aware that a complaint was filed by the

18 California Medical Association?

19     A.   I am not aware of that, no.

20     Q.   To the best of your knowledge, were any major

21 rework projects in 2006 and 2007 initiated by your audit

22 program or the audit program that you now head?

23     A.   I do not have knowledge of that.

24     Q.   Do you have any knowledge about how many

25 PacifiCare Life and Health rework claims or projects
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 1 were required post-acquisition because of contract

 2 misloading?

 3     A.   Could you repeat the question, please.

 4     Q.   Are you aware of either how many reworked

 5 claims or reworked projects were required

 6 post-acquisition for PHLIC due to contract loading

 7 volumes?

 8     A.   I am not aware of those volumes, no.

 9     Q.   Are you aware of any rework projects initiated

10 in 2006 or 2007 due to mispaid claims because of

11 contract upload errors where those projects were

12 initiated by your audit program rather than by

13 regulators or providers?

14     A.   If I am understanding your request correctly,

15 our quality program is constantly looking at the claim

16 accuracy.  So we are constantly looking at what kind of

17 errors are occurring and evaluating those errors in

18 terms of what trends we are seeing, and we respond to

19 those trends.

20          So it is a constant effort internally to

21 understand what inaccuracies we are making and to

22 correct them.

23     Q.   But sitting here today you are unable to

24 identify any rework projects for PHLIC that were

25 initiated by your auditors as opposed to regulators or
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 1 providers or network management or somebody outside your

 2 organization but within the insurance system?

 3     A.   We are constantly identifying error trends and

 4 responding to them.

 5     Q.   I understand that answer.  But I am asking

 6 whether you are aware of any projects that were

 7 initiated in '06 and '07 regarding contract uploading

 8 errors?

 9     A.   I am not sure what you are looking for that I

10 am not giving you, because we are in a constant process

11 of looking at our errors, we have errors in many

12 different categories.  We look at those.  We prioritize

13 them for remediation and we remediate.  We look for root

14 cause and identify corrective actions.  So within that

15 process there certainly would have been contract

16 errors -- you know the full range of errors that are

17 possible within our transaction operation.

18          So there would certainly have been issues that

19 the quality arm would have identified and that were

20 being remediated.

21     Q.   If I understand your answer, it is that you

22 don't remember any specific rework projects regarding

23 contract upload errors which were initiated by the audit

24 arm, but you are sure there must have been some?

25     A.   I was not with PacifiCare during those years.
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 1 And I am very confident that there would have been

 2 remediation activity because that is our constant

 3 process.

 4     Q.   We are going to need yes or no answers and then

 5 you are entitled to explain -- I am sorry?

 6          THE COURT:  She is entitled to explain her

 7 answers.

 8          But it is really helpful if you answer first

 9 the question.

10 BY MR. STRUMWSSER:

11     Q.   If a contract is signed by the provider of the

12 company and goes to some place in PacifiCare and is

13 uploaded to RIMS -- are you with me?

14     A.   Yes.

15     Q.   And the upload misloads the terms of the

16 contract.  Are you still with me?

17     A.   Yes.

18     Q.   So now a claim comes in from the doctor in

19 question and it turns out that it is loaded -- that it

20 is adjudicated under the terms as they were loaded

21 rather than as they were in the contract.  Are you still

22 with me?

23     A.   Yes.

24     Q.   Now that claim happens to be one of the ones

25 that your quality arm samples.  Still with me?
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 1     A.   Yes.

 2     Q.   It goes to one of your auditors and he or she

 3 is supposed to check and see whether it is paid

 4 correctly, right?

 5     A.   Yes.

 6     Q.   Does he or she pull the written contract to do

 7 that?

 8     A.   We have other -- the contract load area has a

 9 separate quality program that identifies the quality of

10 those contract loads.  So there is a whole separate

11 program outside of my area that looks at the quality of

12 the contract load.

13          So for our purposes we trust what is in the

14 system to be accurate because there were quality

15 programs and checks in place prior to that point.

16     Q.   So the answer is, no, your auditors, the ones

17 who report up through you, would not detect that error;

18 is that correct?

19     A.   Not necessarily correct because there are some

20 things within our range that we could identify as a

21 contract error and that gets to be more technical then

22 my level of expertise.  But within our range of errors

23 that we can detect through our process, there are some

24 contract load errors that fall in our area as well.  So

25 that would not be completely accurate to say that our
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 1 area would never identify a contract issue.

 2     Q.   But it would be completely accurate to say that

 3 your area does not pull a contract?

 4     A.   Yes, it is accurate to say that our area does

 5 not pull the original contract.  We trust because there

 6 is a quality system that is in place, that the contract

 7 that is in the system is accurate for our reference.

 8     Q.   Do you know whether that contract quality

 9 program was in place in 2006 for PacifiCare Life and

10 Health?

11     A.   I do not personally know that.  I would assume

12 that because that is a standard part of our process in

13 all areas.

14     Q.   "Our" being United?

15     A.   United, yes.

16     Q.   So you don't know what the practice was of

17 PacifiCare in 2006, do you?

18     A.   I do not have direct knowledge of that in 2006

19 because I was not in my current role in 2006.

20     Q.   You don't have any knowledge, right?  You just

21 have a supposition about how things out to have been,

22 right?

23     A.   Because I have been working for PacifiCare for

24 a number of years now, I have historical data that I

25 have seen, but I was not directly present to experience
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 1 it at that time.

 2     Q.   Have you seen historical data from a PacifiCare

 3 2006 contract quality assurance program?

 4     A.   No, I have not.

 5     Q.   Similarly, if the information about the

 6 providers is incorrect in the computer, your people are

 7 not going to catch that either, right?

 8     A.   It is very similar to the contract area.  There

 9 are some areas that we would be able to detect, and

10 those items would be in the list of error codes that we

11 have.  So some things would be able to be detected.  But

12 there again, there is a completely separate provider

13 database quality program that validates that the

14 provider data in the system is accurate.

15     Q.   So if you do a test for let's say December of

16 2006, and your folks process a lot of claims, process as

17 many claims as are sampled, and you calculate a DAR and

18 report it.  Separately there is a contract -- let's

19 assume there is a contract QA operation going.  And they

20 detect in December of 2006 there were upload errors that

21 detected a lot of claims.  Are you with me?

22     A.   Yes.

23     Q.   You don't go back and recalculate the

24 December 2006 @EAR after those contracts problems have

25 been fixed, do you?
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 1     A.   Are you asking do we go back and recalculate,

 2 so if an error was discovered a year later, do we go

 3 back and recalculate the prior year's result?

 4     Q.   Or a week after you finished putting out your

 5 DAR?

 6     A.   If an error like that is discovered in our

 7 closed deadline, the issues are corrected and everything

 8 is calculated based on what is known within that closed

 9 period.

10          Once our audit closes, it is closed, and we do

11 not go back and correct things based on retroactivity.

12 That retroactivity would be accounted for in future

13 audits as those claims would have an opportunity to come

14 through the universe of claims and be sampled again.

15          So retroactivity would be assessed at the time

16 that it was corrected, not going back and correcting the

17 original.  The original would get corrected.

18     Q.   The original claim?

19     A.   Yes.

20     Q.   But not the original DAR?

21     A.   The original DAR needs to reflect what was

22 known at that time, and once the audit closes, we do not

23 go back and tweak our metrics.

24     Q.   For example in 2006 we have on 5262 a DAR for

25 98.2 percent?
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 1     A.   For 2006?

 2     Q.   Yes.

 3     A.   Yes.

 4     Q.   So if in 2007 or 2008 it is determined that

 5 there was serious upload problem and that a lot of those

 6 claims in the 2006 time period were mispaid, you don't

 7 go back and fix that number, that is still your DAR

 8 number that you would report five years later, right?

 9     A.   Yes.   To make sure -- that doesn't mean that

10 we ignore that retroactivity.  That retroactivity gets

11 accounted for in our metrics as it is corrected to make

12 sure that we corrected it accurately.

13     Q.   Retroactivity does not get reflected in the DAR

14 report, does it?

15     A.   It does not, and our official reporting has a

16 statement on it that says that these numbers do not

17 reflect future retroactivity.

18     Q.   And DAR is calculated on the basis of new day

19 claims right?

20     A.   Could you repeat petition the first part of

21 that question.

22     Q.   DAR is calculated on the basis of new day

23 claims, isn't it?

24     A.   DAR is calculated on the basis of the universe

25 of claims that comes in, which includes new day claims
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 1 as well as reworked claims.

 2     Q.   So DAR includes reworked claims?

 3     A.   Correct.

 4     Q.   Are auto-adjudicated claims included in DAR?

 5     A.   Yes, auto-adjudicated are included.

 6     Q.   Give us a definition of auto-adjudicated.

 7     A.   An auto-adjudicated claim is a claim that goes

 8 through the system and does not require a person to

 9 resolve an issue on that claim.

10     Q.   Auto adjudication is the way in which one

11 determines -- one does the pricing, right?

12     A.   I don't understand your question.

13     Q.   Let me try again.  Auto adjudication of a claim

14 involves pricing the claim, right?

15     A.   For claims that are very straight forward and

16 they are not any exceptions, the programming in our

17 system is able to determine pricing without a processor

18 intervening.

19     Q.   Does auto adjudication also include

20 eligibility?

21     A.   Anything that would be required for resolution

22 of that claim.  If it is straight forward enough that

23 our programming can handle it, yes.  If there are

24 exceptions that a judgment is needed or some

25 investigation is needed, then it would default to a
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 1 manual queue and a person would have to take a look at

 2 it.

 3     Q.   Auto-adjudication can also calculate

 4 deductibles?

 5     A.   Yes.

 6     Q.   And co-pays?

 7     A.   Yes.

 8     Q.   And, in fact, you expect to have very few

 9 errors in determining the amount of payment for an

10 auto-adjudicated claim, right?

11     A.   We know through our historical data that our

12 lower dollar value claims that mostly auto-adjudicate

13 are our most accurate set of claims.

14     Q.   In 2006 -- in fact, every year from 2006 on,

15 half or more of the PacifiCare claims have been

16 auto-adjudicated, haven't they?

17     A.   I don't know that is accurate for the entire

18 period of time.  My understanding is the

19 auto-adjudication rate is lower than normal for the RIMS

20 platform, so that it is in that range.  But I would need

21 to look at the data to know that it has never gone below

22 50 percent.

23     Q.   I will represent to you that the Department has

24 been told by PacifiCare in the ordinary course that it

25 had an auto-adjudication rate of 50 percent in 2006 and
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 1 increased thereafter.  You don't know anything to the

 2 contrary, right?  That number doesn't sound too high to

 3 you, does it?

 4     A.   That number sounds ballpark, but there is also

 5 a lot of variation in those auto-adjudication numbers,

 6 so depending on what time period you are referencing, it

 7 could be different.

 8     Q.   When an auto-adjudicated claim pops up in a

 9 quality sample, they don't go back and check the

10 programming on RIMS, right?

11     A.   No.  They are claim auditors, not system

12 programming auditors.

13     Q.   So it is safe to say they don't check the

14 computers' work, right?

15     A.   They check the outcome of the computers' work

16 because it is a possibility within our error code list,

17 it is possible to detect system errors.  A system could

18 auto-adjudicate a claim in error and get the incorrect

19 outcome, and our auditors would be able to detect some

20 of those.

21     Q.   Some of those.  That would tend to be a

22 systemic logic error, is that what you are talking

23 about?

24     A.   It could be a variety of reasons.

25     Q.   It could be that someone just miskeyed the
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 1 input, right?

 2     A.   Yes, that could be a cause.

 3     Q.   Is it your testimony that other than the

 4 human/machine interface that your auditors are able to

 5 detect errors in the auto-adjudication process?

 6     A.   We are able to detect auto-adjudicated errors

 7 of some kinds, yes.

 8     Q.   Now, there are also denied claims in your

 9 quality sample, right, your statistical sample?

10     A.   Yes.

11     Q.   Those claims are also included in your

12 calculation of DAR, are they not?

13     A.   Yes, they are.

14     Q.   And in most cases the denied claims were

15 properly denied, right?

16     A.   Yes.

17     Q.   So if a claim is property denied let's say, for

18 example, the person was not eligible for coverage, there

19 would not be a question about the accuracy of the dollar

20 calculation, right?

21     A.   Could you say the question again.

22     Q.   Sure.  Claim comes in from me.  Turns out I am

23 not a PacifiCare member.  It is rejected.  So there is

24 no issue about the dollar accuracy, the price of

25 processing except in some semantic sense, right?
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 1     A.   I wouldn't describe it that way.  I would

 2 describe it that a claim came in, it was assessed and it

 3 was properly denied.

 4     Q.   You would say that was an example of accurate

 5 dollar accuracy in processing?

 6     A.   Yes.

 7     Q.   In fact, denied claims make no contribution to

 8 the denominator of the DAR formula, do they?

 9     A.   Correct.  A denied claim would not impact the

10 denominator, but it will impact the numerator if there

11 are mispaid dollars associated with that denial.

12     Q.   You could not calculate a DAR for denied

13 claims, could you?

14     A.   With our current definition of DAR, if you

15 isolated the data set of denied claims, you would always

16 have zero in the denominator, and you can't divide by

17 zero.

18          So if you isolated that data set, that

19 statement is, correct.  When you put it with the entire

20 universe of claims, that statement is not correct.

21     Q.   I understand.  The question didn't have the

22 universe.  The question was you cannot calculate a DAR

23 for denied claims, so the answer is yes, right?

24     A.   You cannot calculate if you are isolating just

25 the zero paid claims as we define DAR now, we would
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 1 always get an impossibility if you isolate just those

 2 zero paid claims.  You could certainly identify a metric

 3 that would be able to quantify an accuracy if there were

 4 zero paid claims.

 5     Q.   I understand, but we don't have that, do we?

 6     A.   No, we don't.

 7     Q.   In fact, you could not can calculate a DAR for

 8 claims that were accepted but merely resulted in no

 9 payment because of, for example, within the deductible.

10 Those claims also could have their own DAR, right?

11     A.   If you are isolating that data set and using

12 the definition that we currently use, no.

13     Q.   And, in fact, those claims also make no

14 contribution to the denominator to the overall DAR that

15 you report, do they?

16     A.   Those claims do not contribute to the

17 denominator, but when there is an error, they do

18 contribute to the numerator.

19     Q.   On some claims that are in the statistical

20 sample, PHLIC would be the secondary carrier, right?

21     A.   I don't understand the question.

22     Q.   I have dual coverage.  My primary carrier

23 through my job is Blue Shield.  My wife, I am an

24 additionally covered person under her policy, her

25 employer has PacifiCare.  I go in and have a facelift
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 1 and Blue Shield pays what it is going to pay and then I

 2 submit a claim to PacifiCare for what is left.  That

 3 happens all the time, right?  Not my facelift.

 4     A.   Yes.

 5     Q.   Those are referred to as coordination of

 6 benefits claims?

 7     A.   Yes.

 8     Q.   Coordination of benefits claims are also in a

 9 sample from which a DAR is calculated, right?

10     A.   Correct.

11     Q.   In a situation like my facelift, PacifiCare

12 would be referred to as the secondary insurer, right?

13     A.   As you have described it, yes.

14     Q.   There is a rule, is there not, that the

15 secondary insurer is obliged to follow the

16 determinations made by the primary carrier, right?

17     A.   My understanding is that those rules vary

18 depending on circumstances and depending on carriers.

19     Q.   But there is a phrase widely heard in the

20 insurance business, the secondary follows the primary?

21     A.   That gets into some detailed processing that I

22 wouldn't feel comfortable saying one way or the other.

23 My understanding is that those rules vary and it depends

24 on individual contracts and specific circumstances of

25 that case.  So I would be hard-pressed to make a general
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 1 statement like that.

 2     Q.   But you have heard the phrase, the secondary

 3 follows the primary?

 4          MR. McDONALD:  Objection, Your Honor.  I think

 5 the witness has already established that there is no

 6 foundation.

 7          THE COURT:  Sustained.

 8          MR. STRUMWSSER:  She says she thinks the rule

 9 is overbroad.  She has not said she has never heard the

10 phrase.

11          THE WITNESS:  I have not heard the phrase as

12 you have said it.  The concept of that phrase, yes, but

13 as you have said it, no, I have not heard that phrase.

14 BY MR. STRUMWSSER:

15     Q.   For example, the entirety of PHLIC Medicare

16 supplemental business is secondary coverage, right?

17     A.   I don't have knowledge of that.

18     Q.   Do you know what Medicare supplemental

19 insurance is?

20     A.   I don't work with Medicare supplemental

21 insurance.

22          MR. McDONALD:  Objection, Your Honor;

23 relevance.

24          THE COURT:  If she doesn't know what it is and

25 doesn't work with it, what is the point?
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 1          MR. STRUMWSSER:  She said she hasn't worked

 2 with it.  I have not gotten a straight answer on if she

 3 doesn't know what Medicare supplemental insurance is.

 4          THE COURT:  What is the relevancy?

 5          MR. STRUMWSSER:  I think those claims are in

 6 the sample.

 7          THE COURT:  Okay.  I will allow it.

 8          MR. McDONALD:  Why don't you ask that question.

 9          THE COURT:  If she doesn't know what they are,

10 then she is not going to answer the question.  I think

11 it is fair to is ask her if she knows what they are.

12 BY MR. STRUMWSSER:

13     Q.   Do you know what Medicare supplemental

14 insurance is?

15     A.   I would have a vague idea what it is.

16     Q.   You understand that Medicare does not cover all

17 of the seniors' health cost, right?

18     A.   Yes

19     Q.   And people buy policies to get coverage for

20 some of what is left, right?

21     A.   Yes.

22     Q.   Are you aware that PacifiCare sells such

23 policies?

24     A.   No, I am not aware of that.

25     Q.   Do you know whether or not such policies are in
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 1 the sample?

 2     A.   No, I do not.

 3     Q.   As to Medicare, not supplemental, but Medicare

 4 claims are stated with CPT codes, right?

 5     A.   My understanding is yes.  I work more with the

 6 commercial claims.

 7     Q.   Does PHLIC sell dental insurance?

 8     A.   I don't know.

 9     Q.   Do you know if any of the companies whose work

10 you audit sells dental insurance?

11          MR. McDONALD:  Objection; relevance.

12          THE COURT:  What's the relevancy?  I am going

13 to sustain the objection.

14 BY MR. STRUMWSSER:

15     Q.   Do you know if there are any dental claims in

16 the calculation of DAR?

17     A.   There are no dental claims in the calculation

18 of DAR.

19     Q.   Vision claims?

20     A.   Those ancillary claims -- I would have to check

21 the data.  I would have to check the data to know for

22 sure.

23     Q.   Do you know whether dental claims are

24 adjudicated on RIMS?

25     A.   I believe they are adjudicated on RIMS.



9472

 1     Q.   Dental claims in general are less prone to

 2 errors than physician and hospital claims, would you

 3 agree?

 4          MR. McDONALD:  Objection; lacks foundation.

 5          THE COURT:  If you know.

 6          THE WITNESS:  I am not familiar with the error

 7 rates, the comparative errors rates in that manner.

 8 BY MR. STRUMWSSER:

 9     Q.   You are not familiar enough with the nature of

10 dental insurance to know whether those are PacifiCare

11 claims?

12     A.   No, I am not.

13     Q.   Do you know whether vision insurance is

14 included in the sample from which DAR is calculated?

15     A.   I believe that vision claims are included.

16     Q.   Vision claims tend to have fewer errors say

17 than physician and hospital claims, don't they?

18     A.   I am not familiar with those error rates

19 comparatively.

20     Q.   How about behavioral coverage?  There are

21 behavioral coverage claims processed on RIMS, right?

22     A.   My understanding is yes.

23     Q.   Do you know whether they are also included in

24 the sampling the results in DAR?

25     A.   I would need to look to verify that all those
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 1 claims types are included.

 2     Q.   You just don't know one way or another?

 3     A.   No.

 4     Q.   Would you agree, that when sampling from a

 5 heterogeneous population, reporting an overall metric

 6 for the entire population can potentially be misleading?

 7     A.   Are you asking is anytime you have a complex

 8 population, reporting metrics are misleading?

 9     Q.   Of course not.  Did you not understand my

10 question?

11     A.   No, I don't understand your question.

12     Q.   Would you agree that when sampling from a

13 heterogeneous population, reporting an overall metric

14 for the entire population can potentially be misleading?

15     A.   That question would lend to a conclusion that I

16 don't want to agree with.

17          I would like to explain that any kind of

18 population has many different aspects to it, and we use

19 several different types of metrics to get at all of the

20 different aspects of that population.

21          So one metric is never going to tell the whole

22 story and capture the entire population, which is why we

23 use DAR, why we use CPA, why we use different things.

24          MR. STRUMWSSER:  Move to strike the answer.

25          THE WITNESS:  Would a metric be misleading?
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 1 No.  That metric would tell you what it is capable of

 2 telling you for that population.  But in a multi -- in a

 3 heterogeneous population that has a lot of different

 4 aspects to it, you are going to need multiple

 5 measurements like we use to understand fully the entire

 6 population.

 7          MR. STRUMWSSER:  Move to strike.

 8          THE COURT:  I will strike the answer.

 9          If you could just answer the question first and

10 then you can explain it.

11          MR. McDONALD:  Ms. Goossens is entitled to give

12 the explanation which she gave in her response.

13          THE COURT:  She is entitled to give it, but she

14 didn't respond to the question.  Unfortunately, I

15 understand the question.  I wish I didn't.  But I

16 understand the question, and it needs an answer first

17 and then it can be explained.

18          THE WITNESS:  My answer then would be no.

19 BY MR. STRUMWSSER:

20     Q.   It is not potentially misleading --

21     A.   No.

22     Q.   It cannot be potentially misleading to report a

23 single statistic for a heterogeneous population, that is

24 your testimony?

25     A.   I would say no, it is not misleading because
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 1 that metric -- my understanding is I am entitled to

 2 explain.

 3          THE COURT:  You are entitled to explain.

 4          THE WITNESS:  Because that metric will describe

 5 what its intended to describe.  If I can use an example,

 6 what I often use in my training classes is, if you have

 7 an apple, the apple represents the population.  If you

 8 cut that apple lengthwise through it, you have accurate

 9 representation of half that apple.  If you take that

10 apple and you cut it cross-wise, you the get a start

11 pattern.  That is an accurate representation of half

12 that apple.

13          If you didn't know anything about apples, you

14 would take the one view and the other view and you would

15 look at them and you would say they are two completely

16 different things, but they are both accurate

17 representations using that metric of that complex

18 population.

19     Q.   Let's work with that.  Now I have a new sample.

20 I have an apple and a porterhouse steak.  And I put them

21 in the blender.  I take out the sample, I take it out

22 and I measure the amount of protein per gram of weight.

23 Are you with me?

24     A.   Yes.

25     Q.   The protein only comes from the porterhouse
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 1 steak, there is no protein in an apple, right?

 2     A.   I think there is some protein in an apple.

 3     Q.   Assume, if you will that there is no protein in

 4 an apple.  Now I report the average protein per gram of

 5 apples and porterhouse steaks.  Is there a sense in

 6 which that can be misleading?

 7          MR. KENT:  Are we on the Food Channel?

 8          THE WITNESS:  It depends on what you mean by

 9 misleading.  Given the context of combining an apple and

10 a steak, I guess I am struggling with the relevance or

11 what point you would like me to respond to.

12 BY MR. STRUMWSSER:

13     Q.   A dietician takes my numbers and now recommends

14 that everybody eat apple steak combination because they

15 can get some good protein out of it.  Is that a

16 misleading use of that statistic?

17     A.   In the context that you presented as a

18 dietician, I don't know.

19          As I understand your point to be that when you

20 have a population of many different things, if you pull

21 out one measurement, could that be misleading?  It

22 depends on -- I don't think that is a yes or no

23 question, because I think the answer to that is it

24 depends.  It depends on what you are trying to represent

25 and what you consider misleading.
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 1          Going back to my apple example, our

 2 measurements are unidimensional measurements.  They can

 3 measure one dimension.

 4          We have multiple measurements that we use

 5 because we recognize that our population is

 6 multidimensional.  So if you try say absolute truth is

 7 completely encompassed within one measurement, yes, that

 8 is misleading.

 9          If you try to say that DAR as defined is

10 accurately representative of the population, no, that is

11 not misleading.

12     Q.   So many things wrong.

13          Let's start with this:  I understand there are

14 different measures.  There are measures of central

15 tendency of dispersion, right?

16     A.   Yes.

17     Q.   Central tendency would be a mean or a similar

18 or an average, right?

19     A.   Yes.

20     Q.   So if I report the mean of a population that is

21 bimodal -- do you know what bimodal means?

22     A.   Yes.

23     Q.   Everybody is either way above or way below the

24 mean, and there is nobody in the middle, right?  That is

25 bimodal.
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 1     A.   I wouldn't say there is no one in the middle.

 2 I would say there would be distribution centers on

 3 either side of the mean.

 4     Q.   So hypothetically, this bimodal distribution is

 5 on steroids, there is nobody in the middle, there are

 6 just two bumps like a camel.

 7          If I report a mean value for the combined

 8 distribution, that has a potential to be misleading,

 9 doesn't it?

10     A.   If you are trying -- again, my answer is it

11 depends.  Because that mean is an accurate mean for the

12 distribution.  Does it tell the whole story that you

13 might want to learn about that distribution?  No, it

14 does not.  That is why you would never take just one

15 item and call it completely representative.  You would

16 need other measurements.  But that mean would be an

17 accurate mean.  Is it misleading?  It depends on what

18 you are trying to learn from it.

19     Q.   You are persistent in rephrasing my question.

20          I asked you could it be misleading and you say

21 it depends, which I think is a yes, it could be

22 misleading, or it may not be depending on circumstances.

23          My question is could it be misleading to report

24 a simple mean from a bimodal distribution?  And I think

25 the answer is it could be depending on how much
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 1 explanation and other things you do for it.

 2          MR. McDONALD:  Objection.

 3          THE COURT:  I am going to overrule the

 4 objection.

 5          Ms. Goossens believes that that is what she

 6 said, so I will let that stand.

 7          MR. STRUMWSSER:  Very good.

 8 BY MR. STRUMWSSER:

 9     Q.   If you were to calculate a DAR using some

10 claims that you know are -- have a relatively high

11 probability of error and other claims that you know have

12 almost no probability of error, do you think there is a

13 potential for the DAR to be misleading as to how well

14 you are doing?

15     A.   Yes.  And that is exactly why we use our

16 stratified sampling methodology, because we know that

17 those lower dollar value claims that auto-adjudicate

18 that we have a very high accuracy rate with that part of

19 our population.

20          And we know on the other end of the spectrum,

21 those higher dollar value claims are more complex with

22 more opportunity for error, which is why we use a

23 stratified sample to help mitigate our risk and make

24 sure that we are focussing on our highest areas of risk

25 rather than the easy ones.
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 1     Q.   I am not asking it as a sampling question.  I

 2 am asking if you were to characterize the population

 3 from which the samples are going to be drawn, so that

 4 you know that there is going to be in that population a

 5 lot of low error rate cases, you have the potential to

 6 essentially dilute the report of the Company's

 7 performance on the claims that are genuinely susceptible

 8 to errors?

 9          MR. McDONALD:  Objection.  Lacks foundation,

10 calls for speculation, sounds argumentative to me.

11          THE COURT:  I don't know about the other two,

12 but it is getting argumentative.  She said yes, and then

13 she explained it.

14 BY MR. STRUMWSSER:

15     Q.   Just so we are clear here, my question was not

16 regarding the sample.  I understand that you are trying

17 to stratify the sample and make sure that all ends of

18 your distribution in the population are captured.

19          The second question is whether you

20 characterized the population correctly, right?

21     A.   Yes.  That is something we constantly strive to

22 make sure that we are being as precise and accurate as

23 possible in characterizing the population.

24     Q.   Do the auditors in your unit have production

25 quotas?
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 1     A.   We do not call them production quotas.  We have

 2 production standards that they are expected to meet

 3 certain claims per hour.

 4     Q.   How many?

 5     A.   Depending on the claim type, it varies.

 6     Q.   How about a RIMS PHLIC statistical audit?  Your

 7 routine statistical audit of RIMS California claims.

 8     A.   You know, I don't recall that one specifically

 9 because we have a lot of different claim types that I

10 oversee with different claims type for all of them and I

11 don't remember that one specifically.

12     Q.   Would it be safe to say that a person would

13 take less than an hour per claim, you would expect them

14 to?

15     A.   On average?

16     Q.   Yes.

17     A.   Yes.

18     Q.   Let's talk a little bit about the sampling.

19 You have described in your prior testimony that

20 PacifiCare partitions the population into eight groups

21 to produce separate samples that you put into eight

22 buckets, right?

23     A.   Correct.

24     Q.   And that the buckets are defined by the amount

25 paid on the claim, right?
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 1     A.   Correct.

 2     Q.   And those boundaries are set so you would have

 3 approximately an equal number of claims in each bucket;

 4 is that right?

 5     A.   No.

 6     Q.   Is it the case that the buckets have an equal

 7 amount of claims?

 8     A.   The buckets have very unequal numbers of claims

 9 in them.

10     Q.   I understand that the population has very

11 unequal number of claims, but the buckets themselves?

12     A.   Are you talking the sample selection?  As I

13 conceive of the buckets, our system comes in and it gets

14 sorted into the buckets.  So I thought you were asking

15 me about the buckets.  Are you asking me about the

16 sample selection?

17     Q.   In your parlance "bucket" refers to the

18 population, right?

19     A.   Yes.

20     Q.   And then you draw eight samples from those

21 buckets such that each bucket is equally represented in

22 your total sampling, right?

23     A.   Correct.

24     Q.   You have already testified that the first

25 bucket tends to have fewer errors because they are
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 1 simpler claims, right?

 2     A.   Correct.

 3     Q.   And in general, smaller claims tend to have

 4 fewer errors?

 5     A.   In general, yes.

 6     Q.   In connection with your appearance here,

 7 PacifiCare provided us with the data you participated in

 8 putting together containing the backup data for 5262.

 9 In particular we received an Excel file, called CA PPO

10 2006.2009.Financial Error Detail.xls.  Do you recognize

11 that name?

12     A.   (No response.)

13     Q.   I will take that as a no.

14          You understand that the file you provided us

15 contains data on each of the claims in the sample from

16 which the DARs were calculated in 5262; is that right?

17     A.   Correct.

18          MR. STRUMWSSER:  I would like to have marked as

19 689, Your Honor, a document which I will describe in a

20 second.  689 is a listing of all of the claims in the

21 four-year period that we were given in the file I just

22 identified.

23          THE COURT:  So they are the sample claims '06

24 to '09, correct?

25          MR. STRUMWSSER:  Yes.  And we have put them in
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 1 a flat worksheet so that all of the years are together.

 2 And we have added a count variable on the far left.  And

 3 you will see periodically that we have subtotaled by

 4 year and within year by bin.  And I will define "bin" in

 5 a second.

 6          What we did is we took all of these claims and

 7 we simply divided them into eight equal categories.  And

 8 we are using the word "bin" instead of "bucket" to avoid

 9 any implication that we use the same boundaries as you

10 did.

11          We fixed the boundaries for the eight bins so

12 that each sample is as much as possible equal sized.

13 The only thing that keeps them from being purely equal

14 sized is there are multiple claims --

15          THE COURT:  Equal size in number, not in

16 amount.

17          MR. STRUMWSSER:  That's exactly right, Your

18 Honor.

19          THE WITNESS:  So each bin has exactly

20 one-eighth of the total?

21          MR. STRUMWSSER:  Yeah.

22          THE COURT:  Give or take a few.

23          (Exhibit 689 marked for Identification.)

24 BY MR. STRUMWSSER:

25     Q.   If you flip down you will see after 1198, bin
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 1 switches from one to two in 2006 and they are subtotaled

 2 there.  And each of the other bins -- in general the

 3 bins are going to have equal size.  And I want to

 4 emphasize our bins are not numerically equal to your

 5 buckets.

 6          (Recess.)

 7 BY MR. STRUMWSSER:

 8     Q.   I assume you have committed 689 to memory.

 9     A.   Completely.

10          MR. STRUMWSSER:  We just prepared a summary

11 document that accumulates those data, and I would like

12 to have those marked as 690, Your Honor.

13          THE COURT:  690 is a Summary of Bates number

14 PAC0867040 by Year."

15          MR. McDONALD:  That's what the title says.

16 Unless Mr. Strumwasser is going to testify, we really

17 don't know what it is.

18          THE COURT:  I am just describing for the

19 record, not testifying about what is it in it.

20          MR. STRUMWSSER:  Let's tidy this up.  These are

21 based on data that we got from them that we have now

22 given them back.  I don't think it needs any further

23 authentication.  They can replicate it from their data.

24 They can replicate it from the printout we gave them.

25          So it is not my intention to do any further
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 1 authentication unless Your Honor instructs otherwise.

 2          THE COURT:  I am satisfied.  If you tell me it

 3 is wrong.  I will listen.  At this point I am going to

 4 accept that it is a summary of what it purports to be.

 5          MR. McDONALD:  We have just been presented with

 6 it.

 7          THE COURT:  I understand.  I am not entering it

 8 into evidence.

 9          I got your Motion for Judgment on the

10 Pleadings, and I will mark that and the other one for

11 the record, just don't let me forget.

12          MR. STRUMWSSER:  691, I have one more summary

13 spreadsheet.

14          THE COURT:  691 is marked for the record and

15 not entered into evidence is a "Summary of PAC0867040 by

16 Year and Bin."

17          (Exhibits 690 and 691 marked.

18           For Identification.

19 BY MR. STRUMWSSER:

20     Q.   Have you or your department ever calculated

21 error rates by the size of the claim or by the amount

22 paid?

23     A.   Yes, we have.

24     Q.   Have you ever calculated them by bucket?

25     A.   By bucket, do you mean the strata?
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 1     Q.   Yes.

 2     A.   Yes.

 3     Q.   Did it show that the errors are fewest in the

 4 claims involving the fewest dollars?

 5          MR. STRUMWSSER:  We have been attempting to

 6 replicate that analysis with another spreadsheet which

 7 is based again on these same data, which I am going to

 8 asked to be marked as 692.

 9          THE COURT:  692 purports to be percent of

10 claims audit found to have been paid correctly 2006 to

11 2009.

12          (Exhibit 692 marked for Identification.)

13 BY MR. STRUMWSSER:

14     Q.   Just to explain what you have here in 692,  you

15 have the eight bins listed and you can see what the

16 boundaries of the eight bins are.  Bin one is for claims

17 in which the amount paid was from zero to $19.26.

18          The second column shows the total number of

19 claims in that bin.  The third is the ones that your

20 auditors determined were paid correctly.  The fourth is

21 the number of claims that your auditors determined were

22 paid incorrectly.  And the fifth is just the --

23 correctly, the third column divided by the total of the

24 second.  Are you with me?

25     A.   Yes.
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 1     Q.   We do, in fact, see that the lowest mispayment

 2 rate -- or the highest correct payment is in Bin 1,

 3 98.4 percent.  Do you see that?

 4     A.   Yes.

 5     Q.   So that doesn't surprise you, right?

 6     A.   No.

 7     Q.   Then we see that the accuracy rates steadily

 8 declines from bin to bin peaking at the fifth bin where

 9 almost 10 percent of the claims are either overpaid or

10 underpaid.  Do you see that?

11     A.   Yes.

12     Q.   Are these numbers, the percent of claims paid

13 correctly, all the way up to Bin 5, are those consistent

14 with your expectations?

15     A.   Given that the bin boundaries are different

16 than what I am used to, yes.

17     Q.   Starting with the sixth bin, the error rate

18 starts to go down again, right?

19     A.   You mean the error rate goes up?

20     Q.   Accuracy improves in the sixth bin over the

21 fifth?

22     A.   Yes, accuracy improves.

23     Q.   They continue to improve, right?

24     A.   According to your figures here, yes.

25     Q.   The boundary between 5 and 6 is about 4,760
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 1 bucks, right?

 2     A.   Yes.

 3     Q.   We are observing here that the error rate

 4 starts going down above $4,600 amount paid, right?

 5     A.   Yes.

 6     Q.   You know why that is, don't you?

 7     A.   I can't say that I know why that is.  I have

 8 general assumptions I would make about that.

 9     Q.   There is a rule that claim payments over $5,000

10 require approval of a supervisor, isn't there?

11     A.   It is not approval of a supervisor.  Our

12 process requires a second pass review before the claim

13 is released.

14     Q.   In 2006 it was not a requirement that they have

15 approval of a supervisor?

16     A.   I don't know what the process was in 2006.

17     Q.   They get additional scrutiny by the Claims

18 Department above $5,000, right?

19     A.   The threshold varies.  I believe it is 5,000,

20 but the thresholds vary.

21     Q.   Is there a rule that you know of in the Claims

22 Department requiring a second look before they can deny

23 a claim seeking $5,000?

24     A.   I am not sure.  I don't know.

25     Q.   In general there are even higher approval
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 1 requirements for really big claims, right?

 2     A.   Yes.

 3     Q.   Directing your attention to Bins 3, 4 and five,

 4 we have percentages of correctly processed claims of

 5 91.7, 91.8 and 92.2.

 6          THE COURT:  90.2.

 7          MR. STRUMWSSER:  90.2, thank you, Your Honor.

 8 BY MR. STRUMWSSER:

 9     Q.   I will tell you that those average to

10 8.8 percent -- 91.2 percent.  Assuming that to be

11 correct, that number is simply derived by adding the

12 total claims and the total correct claims and dividing

13 the two sums.

14          Assuming that 8.8 percent is correct, that

15 would mean that the percentage of claims that are

16 neither over- nor or underpaid are 91.2 percent on

17 average in those three bins, assuming those numbers are

18 correct, that's what we would get, right?

19          MR. McDONALD:  Objection.  Calls for

20 speculation.

21          THE COURT:  Overruled.  Math is not

22 speculative.  But if you need a calculator to verify

23 that, I will find one.

24          THE WITNESS:  Are you asking me to validate the

25 math that 98.2 is the average  --
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 1 BY MR. STRUMWSSER:

 2     Q.   No.  So 91.2 without overpayment or

 3 underpayment is the same as saying 8.8 with either

 4 overpayment or underpayment?

 5     A.   Yeah, if you are talking about the accuracy

 6 percentage or the error percentage.

 7     Q.   So if, in fact, PHLIC is over- or underpaying

 8 8.8 percent of the claims in the amounts between $226

 9 and $4,760, in your opinion, would that be satisfactory

10 performance?

11          MR. McDONALD:  Objection.  Lacks foundation.

12 Calls for speculation.  Irrelevant.  It is asking about

13 a subset of the entire population at issue.

14          THE COURT:  If you know, or if you have an

15 opinion, I will allow it.

16          THE WITNESS:  What was the word that you used,

17 is it satisfactory?

18 BY MR. STRUMWSSER:

19     Q.   Satisfactory.

20     A.   Well, regardless of what the numbers are, we

21 consider it never satisfactory, because we are always

22 working to improve and any error amount is not

23 satisfactory.

24     Q.   And that would be your answer if the percentage

25 correct was zero, right, that is also not satisfactory,
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 1 right?

 2          MR. McDONALD:  Objection, Your Honor;

 3 argumentative.

 4          THE COURT:  I am not sure of what the point of

 5 that is.

 6          MR. STRUMWSSER:  What I am hearing is

 7 satisfactory doesn't exist as long as there are any

 8 errors.

 9          THE COURT:  That wasn't the question that was

10 asked.  I am going to sustain the objection and you can

11 rephrase it.

12 BY MR. STRUMWSSER:

13     Q.   In your own mind, are there gradations of

14 satisfactory performance between .999 and let's say .5,

15 50/50?

16     A.   So you are asking if there are gradations of

17 satisfaction?  I don't think of it in terms of

18 gradations of satisfaction.  I think of it in terms of

19 any error out there has to be assessed, analyzed,

20 assessed for root cause and remediated.

21          So I don't think of if I am satisfied with this

22 or not.  I think what are the contributing factors to

23 that and how do I eliminate those contributing factors.

24 BY MR. STRUMWSSER:

25     Q.   To the best of your knowledge, has PacifiCare
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 1 ever conducted a focussed audit on claim accuracy

 2 performance in and around the range of 500 to $5,000?

 3     A.   I would need to reference our exact thresholds

 4 because we did have a project at one point -- or was

 5 that HMO?

 6          In PacifiCare we had a project on stratified

 7 claims that we found an error rate higher than normal in

 8 that stratified, so we had a remediation project going

 9 on stratified claims.  I am not recalling if that was

10 PHLIC or if that was HMO.

11     Q.   What do you recall the percentage of errors?

12     A.   I don't recall the percentage of errors.  I

13 recall it was a top issue for our PARETO.

14     Q.   Do you recall whether was it above or below

15 90 percent accuracy?

16     A.   I do not recall.

17     Q.   Are you aware of the charges that the

18 Department is bringing against PacifiCare in this case?

19     A.   Yes.

20     Q.   Now, the Department has charged PacifiCare with

21 violating laws prescribing notices to providers or

22 consumers in the explanation of benefits and the

23 explanation of payments.  Are you aware of that?

24     A.   Yes.

25     Q.   Do the protocols for your auditors call for
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 1 them to examine EOBs and EOPs for legal compliance with

 2 required notices to providers and members?

 3     A.   I would have to reference our audit checklist

 4 and see if that was specifically mentioned.

 5          MR. STRUMWSSER:  I would like to have next in

 6 order, the PPO Audit Checklist.

 7          THE COURT:  693, the date at the bottom is

 8 1/30/06.

 9          MR. McDONALD:  On confidentiality, it may be we

10 could have an opportunity to confer with the witness at

11 lunch time.  I will let you know about that.

12          (Exhibit 693 marked for Identification.)

13 BY MR. STRUMWSSER:

14     Q.   Is this the audit checklist you received?

15     A.   The format is not exactly what I am used to

16 seeing but the elements look familiar.

17     Q.   With the benefit of having consulted that, can

18 you now tell whether the protocols for your auditors

19 call for them to examine EOBs and EOPs for legal

20 compliance with required notices to providers and

21 consumers and members?

22     A.   No.

23     Q.   No, they don't?

24     A.   No, they don't.

25     Q.   Now, the Department has also charged PacifiCare
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 1 with failing to acknowledge claims.  Are you aware of

 2 that charge?

 3     A.   Failing to acknowledge claims?

 4     Q.   Right.?

 5     A.   Yes, I am.

 6     Q.   Do the protocols for your auditors call for

 7 them to confirm that statutory acknowledgments have been

 8 given?

 9     A.   I am not aware that they do.

10     Q.   The Department has charged PHLIC with failing

11 to meet statutory deadlines for paying claims; are you

12 aware of that?

13     A.   Yes.

14     Q.   Your audit program does measure turnaround

15 time, right?

16     A.   No, it does not.

17     Q.   Who does that?

18     A.   That is in our Transaction area.

19     Q.   So it is fair to say that nothing in the

20 Quality arm is responsible for determining whether or

21 not statutory deadlines have been met for paying claims?

22     A.   That is correct.

23     Q.   The Department has charged PacifiCare with

24 numerous violations of the statute limiting when an

25 insured may demand refund of overpayments to providers.
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 1 Are you aware of that?

 2     A.   I am not aware of that one.

 3     Q.   Do you know who Johnson & Roundtree is?

 4     A.   No, I don't.

 5     Q.   Am I correct in assuming that if PacifiCare had

 6 demanded that a provider refund money paid in a claim

 7 and did so beyond the period that PacifiCare is entitled

 8 to do so, your audits would not detect that?

 9     A.   So this was a turnaround time if it was paid

10 within the time constraints?

11     Q.   No.  Let's say that in 2006 a claim is

12 presented for $200.  It is paid at 150, and then

13 subsequently PacifiCare determines one way or another

14 that it should have been paid at 100.  So it sends a

15 demand to the physician saying we want back $50, but the

16 statute says you can only do that 365 days after the

17 payment.  You have to make that demand and they do it

18 two years after the payment, you would not detect that

19 violation, right?

20     A.   I don't know.  It is possible that we would,

21 but I don't know.

22     Q.   What would you detect it from?

23     A.   I don't know.

24     Q.   By definition, a violation would have taken

25 place at least a year after the payment was made.  So
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 1 your people are well done with the file the first year

 2 after the payment is made, right?

 3     A.   Yes.  But if there was a transaction that

 4 occurred that would have -- it would be within the realm

 5 of possibility that it could show up in our audit.  So

 6 if that correction happened two years later, the

 7 correction could show up in our audit.

 8     Q.   If it did, is there anything in the protocols

 9 that your auditors use to determine whether or not it

10 violated the law?

11     A.   I would have to investigate.  That gets to a

12 level of technical expertise that our auditors and

13 supervisors and SMEs would have.

14     Q.   You don't see anything in the audit checklist

15 that would cover this, do you?

16     A.   At a glance, no, I don't.

17          MR. STRUMWSSER:  694, Your Honor, we have a

18 printout of the list of error codes that we were given.

19          THE COURT:  694 is an error code.  Did you want

20 to defer the confidentiality on this as well?

21          MR. McDONALD:  Yes.  We can confer at

22 lunchtime.

23          MR. STRUMWSSER:  Just for the record, so there

24 is no misunderstanding with the witness, the last page

25 here has codes for something called "error source."  I
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 1 am not sure that is an error code.  So I did not want to

 2 misrepresent the exhibit.

 3 BY MR. STRUMWSSER:

 4     Q.   Do you recognize this document?

 5     A.   Yes.

 6     Q.   These are the error codes that are being used?

 7     A.   Yes.

 8     Q.   Do you see any error code that would be

 9 assigned to an instance where the Company sought to

10 recover a payment over the statutory time permitted?

11     A.   I would need to look through and see.  There

12 are a lot of codes here.  I would need to look through

13 it.

14          Do you want me to look through it and see if

15 there would be an applicable code for that scenario?

16     Q.   Maybe we can do it go together.  The codes are

17 given categories.  We have four categories on the first

18 page.  It wouldn't come under any of those, would it?

19          THE COURT:  If the witness wants the time to

20 look at it, she is certainly entitled to that.

21          THE WITNESS:  It is possible it could come

22 under assignment of benefits, but I am not sure.

23 BY MR. STRUMWSSER:

24     Q.   Take a look at those three codes under

25 assignments of benefits.  Which one would you use for a
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 1 recoupment sought more for that 365 days after payment?

 2     A.   None of those specifically state a late

 3 overpayment.

 4          MR. McDONALD:  Your Honor, I don't know if this

 5 is intended to be a test of her ability to review

 6 extremely small print -- I would note on the first page,

 7 there is a reference to incorrect payment amount.

 8          THE COURT:  I understand that.  This specific

 9 question.  I think that she should be able to look at

10 this over the lunch break to see if she found a code

11 that covered this.  I am not sure going through it piece

12 by piece is going to get us anywhere.

13          THE WITNESS:  Like Tom pointed out, the

14 incorrect overpayment amount is possible.  It doesn't

15 specify your particular scenario within a legal time

16 limit.

17 BY MR. STRUMWSSER:

18     Q.   We have a little built of a logic problem here

19 because we have an incorrect payment amount, which is

20 almost a double error.  I am not asserting that the

21 number -- in my hypothetical, the number wasn't

22 identified incorrectly.  It was rather that it was

23 requested too late.  That is not an incorrect payment

24 amount, is it?

25     A.   Originally on the claim it would have been an
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 1 error because it was overpaid.  So that would have been

 2 part of the original error on the claim.  But I am

 3 understanding you to say that you are looking for the

 4 transaction where beyond the time we requested --

 5     Q.   That's right.  It is not an amount problem, it

 6 is a timing problem.

 7     A.   Correct.  It is a timing problem because there

 8 is an amount problem.

 9     Q.   In 2006 there was an overpayment.  That was an

10 error?

11     A.   Correct.

12     Q.   I am not asking if you detected that or not.

13 At some point after 2006, somebody detected the error

14 and a belated request for refund was made to the

15 provider.  What makes it an error is not the amount or

16 the fact of the earlier overpayment, it is the fact that

17 there was a request for a refund made -- a demand for a

18 refund was made too late.  Do you understand that?

19     A.   Yes.

20     Q.   That is not an incorrect overpayment amount, is

21 it?

22     A.   The cause of that is an incorrect overpayment

23 amount, but I understand what you are saying.  You are

24 focussing on the part of that transaction, but the

25 request to correct that was made too late.
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 1     Q.   The root cause of asking for a refund too late

 2 was the original mispayment?

 3     A.   Well, if originally it was paid correctly, then

 4 there would be no need to ask for a correction later.

 5     Q.   But the root cause of late payment beyond the

 6 statutory period would be whatever it is that allowed

 7 them to make the demand too late, right?

 8          MR. McDONALD:  Objection, Your Honor.

 9          THE COURT:  Sustained.

10          MR. STRUMWSSER:  Not my word.

11          THE COURT:  I understand.

12          MR. McDONALD:  If this issue is whether this

13 document contains the potential for her group to

14 identify an improper overpayment, I think she needs time

15 to look at the document.

16          THE COURT:  It is not an improper overpayment.

17 It is a request for reimbursement from a provider who

18 was overpaid in an untimely manner.

19          MR. STRUMWSSER:  Your Honor has the point.

20 BY MR. STRUMWSSER:

21     Q.   To the best your knowledge, has there ever been

22 an error identified in the audits that you have any

23 responsibility for in which your auditors detected that

24 there was a violation of law corresponding to the demand

25 for refund of an overpayment more than 365 days?
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 1          MR. McDONALD:  Objection; lacks foundation.

 2 Calls for speculation.

 3          THE COURT:  If you know.

 4          THE WITNESS:  I don't know.

 5 BY MR. STRUMWSSER:

 6     Q.   There has been evidence presented here that

 7 various claims documents were received by PacifiCare but

 8 miscoded in DocDNA.  Are you familiar with DocDNA?

 9     A.   No.

10     Q.   We are told DocDNA is an imaging system that

11 receives certain documents that are claims related and

12 places them in queues.  Got it?

13     A.   Yes.

14     Q.   There has been evidence that various claim

15 documents were received but miscoded in DocDNA such that

16 the people who needed to access those documents did not

17 know that PacifiCare had them.  Do you understand that

18 circumstance?

19     A.   Yes.

20     Q.   Setting aside the question of whether you know

21 about DocDNA.  Have you heard about the issue of

22 documents being miscoded and lost within queues?

23     A.   No, I haven't.

24     Q.   If a relevant document, for example, a

25 requested medical record was faxed to PacifiCare,
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 1 imaged, but lost in DocDNA such that it could not be

 2 retrieved by the Transaction people, your auditors would

 3 not know about that document, either, would they?

 4     A.   That depends.  Because if there is mention of a

 5 document somewhere in the claim and they go to look at

 6 it and can't find it, then that would show up in their

 7 audit that there is this document for their reference.

 8     Q.   But that would also have shown up for the claim

 9 person, right?

10     A.   One would think so, yes.

11     Q.   Your folks don't have better access to or

12 better knowledge of it than the Transaction people do,

13 do they?

14     A.   No, they don't.

15     Q.   There has also been testimony in this

16 proceeding that some PHLIC policies specified an

17 impermissibly long exclusion period for pre-existing

18 conditions.  Are you aware of that?

19     A.   I am not.

20     Q.   You are aware that there statutory limits on

21 who how long a pre-existing condition may be excluded

22 from coverage?

23     A.   Yes.

24     Q.   Your folks sample a claim, and if the policy of

25 that claim specifies a twelve month pre-existing
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 1 exclusionary period, your auditors examining the claim

 2 would merely conclude that the denial of the claim

 3 corresponded to the pre-ex condition in the policy,

 4 right?

 5     A.   Correct.

 6     Q.   They would not check to see if the policy

 7 conformed to the law, right?

 8     A.   Correct.

 9     Q.   You know that certain metrics that have been

10 reported here such as turnaround time or reported on the

11 basis of 100 percent measurement of all of claims,

12 right?

13     A.   Correct

14     Q.   So you don't sample for turnaround time, right?

15     A.   No, we do not.

16     Q.   And then separately your people pull a random

17 sample of claims for auditor analysis, right?

18     A.   Correct.

19     Q.   That is to detect the errors that are not

20 readily detected by computer, right?

21     A.   Yes.

22     Q.   Do you see anything wrong with using a

23 100 percent electric analysis for errors that can be

24 readily detected by computer and then statistically

25 sample a subset of the claims for errors that require
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 1 human intervention?

 2     A.   No, I don't, because the 100 percent that you

 3 are referring to is timeliness and turnaround.  So that

 4 is tracked by recording claims processed.  So it is an

 5 inventory or volume measurement.  What we are doing is

 6 something completely different, and it would be

 7 prohibitive, time consuming, to audit every single claim

 8 for accuracy as it goes out.

 9          MR. STRUMWSSER:  No further questions.

10          THE COURT:  Any redirect?

11          MR. McDONALD:   Yes, Your Honor.  I suggest we

12 have an opportunity to take a brief break or maybe we

13 should take an abbreviated lunch break or come back

14 afterwards.  I expect less than half an hour.

15          THE COURT:  Why don't we take 15 minutes and

16 let's see if we can't do it.

17          (Luncheon Recess.)

18 BY MR. McDONALD:

19     Q.   Good afternoon, Ms. Goossens.  Do you have

20 before you Exhibit 5226 and 5262?

21     A.   Yes.

22     Q.   Your Honor, I don't know if you still have

23 those copies.  I assume Mr. Strumwasser --

24          MR. STRUMWASSER:  You bet.

25
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 1 BY MR. McDONALD:

 2     Q.   Real briefly, can you describe what each of

 3 these exhibits represents?

 4          THE COURT:  Oh, no, we did that already.

 5          MR. McDONALD:  Your Honor, I want to make a

 6 point in terms of an element of the cross-examination.

 7          THE COURT:  Just get to it.  Don't ask

 8 questions we have already asked.

 9 BY MR. McDONALD:

10     Q.   Looking at Exhibit 5262, am I correct to

11 understand that what this shows is that for every dollar

12 paid, the audit that was performed shows that 98.8 cents

13 were paid correctly?

14     A.   Correct.

15     Q.   With respect to Exhibit 607, which is the deck

16 of slides that are entitled, "2008 Claim Quality

17 Programs and Recommended Changes," do you have that in

18 front of you?

19     A.   Yes.

20     Q.   Can you describe what the process is within

21 United to develop a deck of slides like this?

22     A.   The process to develop the deck of slides such

23 as this?

24     Q.   Such as this.

25     A.   There was a conversation with PWC,
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 1 PricewaterhouseCoopers, who did some investigation and

 2 their findings were compiled here one with an overview

 3 of how we sampled along with the discussion points for

 4 continuous improvement of that -- of the items within

 5 the deck.

 6     Q.   Does the Quality Department as a matter of

 7 regular course engage in review of its methodologies?

 8     A.   Yes.  That is a continuous processes that we

 9 are continually looking at.  How are we doing in our

10 sampling?  How we are calculating our metrics?  And to

11 assure that we are using the most rigorous and precise

12 methods possible.

13     Q.   Am I correct to understand that this deck of

14 slides, Exhibit 607, reflects a regular process that

15 United engages in?

16     A.   Yes.

17     Q.   Now, in connection with that process, did

18 United undertake a review of its methodology and adopt a

19 weighting methodology that had previously been used by

20 PacifiCare?

21     A.   Yeah.  There are various ways to weight the

22 sample to the population, to extrapolate from the sample

23 to the population.

24          The PacifiCare organization historically used;

25 the ratio sampling methodology, which essentially
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 1 creates a -- each of the strata is a simple, random

 2 sample, meaning that there is no weighting involved in a

 3 simply random sample.

 4          So because each the strata were already a

 5 simple random because of the ratio aspect of the

 6 population, that is an aspect of weighting or that is a

 7 method of weighing the data.

 8     Q.   Is that a methodology that PacifiCare used, is

 9 that your understanding?

10     A.   Yeah.  My understanding is that is the legacy

11 method that PacifiCare used to calculate their metrics

12 on -- or to do their sampling and thus calculate their

13 methods.

14     Q.   Is that reflected in Exhibits 5262 and 5226?

15     A.   Yes.

16     Q.   Turning to the 607, Bates ending 6706.  If you

17 look at the second to last bullet on the left side, it

18 refers to a "precision rate."  Do you see that?

19     A.   Yes.

20     Q.   What do you understand a precision rate to be?

21     A.   The precision right is the quantifiable error

22 factor in any sampling process.  Because any time you

23 sample the population, the result you get from the

24 sample will be representative of that population within

25 a certain error factor.  So this precision quantifies
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 1 what that error factor is.

 2     Q.   Currently what standard do you use when you

 3 analyze data?

 4     A.   Typical industry standard currently is at the

 5 95 percent confidence level plus or minus 2 percent.

 6 What that means is that we are 95 percent confident that

 7 our point estimate is reflective of the population

 8 within the range of error specified plus or minus 4 or

 9 5 percent.  A few years ago it was plus or minus

10 3 percent and now we are gauging everything to plus or

11 minus 2 percent.

12     Q.   Looking at the precision rate that is shown in

13 that bullet that you just referred to, it reflects, am I

14 correct to understand, two different precision rates

15 whether DAR is weighted or unweighted?

16     A.   Yes.

17     Q.   Can you explain what those two different

18 precision rates are?

19     A.   Yes.   So what that bullet point is saying is

20 that the unweighted resulted has a precision level of

21 the plus or minus .63 percent.  And if it is weighted,

22 it has a precision level of .55 percent.  So the point

23 they are making is that you gain .08 percent precision

24 level by weighting the straight sample result to the

25 population.
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 1          And I would like to point out that the

 2 stratification in and of itself is a weighting because

 3 that helps us to have a more precise view of the entire

 4 population.  And if a sample is not weighted -- if a

 5 sample is not stratified, there is no need to weight.

 6          For example, if you had one pile of data and

 7 you took out one sample, there would be nothing to

 8 weight it to.  It is simply a simple random proportion

 9 of the population.

10          When you stratify, you are increasing your

11 precision just by virtue of the stratification.  Then

12 the weighting to the population helps you improve your

13 precision even further.

14          So all of those aspects aid in increasing

15 precision of the point estimate of your sample to the

16 population.

17     Q.   Let's talk about the difference of the level of

18 precision identified in this slide that ends Bates 6706

19 between weighted and unweighted and how it would

20 apply -- let's look at Exhibit 5262.  Can you explain

21 what the different precision rates would mean applied to

22 the values reflected on Exhibit 5262?

23     A.   Sure.  If we use the precision levels

24 referenced in the slide deck, that means that in 2006

25 the 98.8 is our sample point estimate.  The precision is
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 1 plus or minus 6.3 percent, which means that we are

 2 95 percent confident that the actual population is

 3 somewhere between 98.8 plus or minus 63 percent, which

 4 means 98.17, if I am doing my math right.  98.17 and

 5 99.4-ish.

 6     Q.   If this analysis had been used using the

 7 weighted methodology, what would be the difference in

 8 the level of precision?

 9     A.   There would only be a .08 difference in the

10 precision.  So if that number were a weighted number,

11 then the precision would be plus or minus .55 percent.

12 So then it would be instead -- the 98.8 would be our

13 point estimate and we would be 95 percent certain that

14 that point estimate accurately represented the

15 population within that range of error or that the

16 population was actually 98.3 to 99.3.

17     Q.   So on the low end, if you applied the

18 unweighted DAR level of precision to the 2006 reported

19 DAR, what's the lowest DAR figure that you would find

20 within that level of confidence?

21     A.   I believe it was would be 98.17.

22     Q.   Likewise applied to the subsequent years, 2007,

23 2008, 2009, can you just quickly give us an estimate of

24 what those lower end values would be?

25     A.   If I could have calculator, that would be a lot
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 1 easier.  In 2007, the lowest would be 98.27.  In 2008

 2 the lowest would be 98.87.  In 2009 the lowest would be

 3 99.17.

 4     Q.   Can you look at the bullet immediately above

 5 the graph on Exhibit 5262.  Does that statement remain

 6 correct that PHLIC's DAR has remained over 98 percent

 7 since 2006, even applying this level of precision that

 8 is reflected in Exhibit 607?

 9     A.   Yes.  Even if you take the lower level of the

10 confidence interval, even the lower level of the

11 confidence interval remains above 98 percent.

12     Q.   Now, the figures shown on Exhibit 5226 are

13 based upon what we referred to as unweighted DAR; is

14 that right?

15     A.   5226?

16     Q.   5262.  Do these figures reflect unweighted DAR

17 under the nomenclature we have just been using?

18     A.   I would consider this weighted because of the

19 ratio sampling methodology, because there are various

20 ways of weighting.

21     Q.   Why was it weighted in the way that you

22 described it, using the ratio methodology?

23     A.   Because that takes it on the front end on the

24 sample a direct ratio to each strata to directly

25 represent the population at the sampling step.
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 1     Q.   Was that a methodology that you at United had

 2 chosen or did it come from PacifiCare?

 3     A.   It came from PacifiCare.  It was the PacifiCare

 4 legacy method of sampling and metrics calculation, and

 5 we recognized there was some merit to it and gave us

 6 some increased precision.

 7     Q.   Do you have any question in your mind as to

 8 whether the figures reflected on Exhibit 5262 accurately

 9 reflect the DAR values that are shown there?

10     A.   I am completely confident that this accurately

11 represents the DAR values.

12          MR. McDONALD:  I have no further questions.

13          THE COURT:  Anything further?

14          MR. HILL:  Yeah.

15          THE COURT:  Unless there is truly something

16 different than what she just testified to --

17          MR. STRUMWASSER:  You bet.

18

19                     CROSS-EXAMINATION

20 BY MR. STRUMWASSER

21     Q.   It does take a certain amount of decoding, so

22 let's take a second here.

23          Ms. Goossens, it is true, is it not, that your

24 statistical sample over represents large claims as

25 compared to the frequency of large claims in the
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 1 universe, in the population, right?

 2     A.   No.

 3     Q.   So it is not the case that you have a

 4 disproportionate number of large claims as compared to

 5 the universe of the population?

 6     A.   Perhaps I am not understanding the question.

 7 Are you asking about the distribution of the population

 8 of claims?

 9     Q.   No.  I am asking about the distribution of the

10 sample as compared to the distribution of the

11 population?

12     A.   The sample is representative of the population

13 and to a large degree of precision because we have the

14 eight  stratification and the ratio sampling

15 methodology.  For example, if 10 percent of the claims

16 are in stratum 1 in population, 10 percent of the sample

17 in stratum 1 -- 10 percent of the sample is pulled from

18 stratum 1.

19     Q.   So if you didn't stratify, on average you would

20 expect one-eighth of your sample to be from stratum 1,

21 right?

22     A.   Could you say that again.

23     Q.   If you didn't stratify, if you just did a

24 random sample of the total population, you would expect

25 one-eighth to be in stratum 1 or bucket 1, right?
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 1     A.   No.  If we did not stratify it, you just took

 2 the universe of claims, put it in one pile and pulled

 3 out a handful of claims, you would get almost entirely

 4 stratum 1 claims.

 5     Q.   Well, is that because stratum 1 is, in fact,

 6 disproportionately a large part of the population?

 7     A.   In terms of number of claims, yes.  In terms of

 8 number of dollars, no.

 9     Q.   The whole point of stratification in large

10 measure is to get you a greater statistical precision

11 for a given sample size?

12     A.   Correct.

13     Q.   You could get the same statistical significance

14 from a random, non-stratified sample as you could from a

15 stratified sample, but to get the same level of

16 precision, you would simply need a larger sample size,

17 right?

18     A.   I would have to look at the numbers.

19     Q.   You would have to look at the numbers?

20          MR. McDONALD:  Is that a question?

21 BY MR. STRUMWASSER

22     Q.   For a given stratified sample, okay, you can

23 calculate the standard or the sample, right, take into

24 account the stratification, right?

25     A.   Yes.
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 1     Q.   And there exists the same standard error for an

 2 unstratified sample of some larger end, right?

 3     A.   Not necessarily.  The key factor in figuring

 4 out your precision and the sample size needed to

 5 adequately represent the population is the error rate of

 6 that particular population, not the size of the

 7 population.

 8          The size of the population does not figure into

 9 the sample size calculation.  The error rate does.

10     Q.   A 95 percent confidence interval represents the

11 sample mean plus or minus 1.96 standard errors, right?

12     A.   You are talking about a normal distribution and

13 the three standard deviations above our below the mean.

14 That's a standardized area under the curve in

15 calculating the normal population.  That does not apply

16 to every population.  Precision in the population is

17 determined by the error rate, not the standardized Z

18 Table that you are referring to.

19     Q.   But the conventional assumption born in some

20 confidence by the large numbers is that the assumption

21 is that regardless of what the underlying distribution

22 looks like, the distribution of sample means is normally

23 distributed, correct?

24     A.   Correct.

25     Q.   So that's why we all use the same Z Table to
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 1 figure out exactly what our confidence level is for a

 2 given sample size, right?

 3     A.   Yes.  And the Z factor is a part of the sample

 4 size calculation formula.

 5     Q.   Exactly.  And your point is and the point you

 6 are making with respect to page 6706 is that for a given

 7 sample size, if you stratify, you get a little more

 8 precision, a little bit smaller confidence interval than

 9 if you don't stratify, right?

10     A.   Correct.

11     Q.   But you could not stratify, pick a few more

12 cases and get the same standard deviation, right?

13     A.   I believe so, yes.

14     Q.   Yeah, right, okay.

15          Separate from that, if there is a question of

16 whether the sample is representative of the population,

17 that is not a sample size question, is it?

18     A.   Could you say that again.

19     Q.   If the sample is not representative of the

20 population, then that is a problem you can't fix by

21 having a larger sample, is it?

22     A.   If the sample is not representative of the

23 population, that cannot be rectified by the size of the

24 sample?

25     Q.   Correct.
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 1     A.   I'm sorry, that's not making sense to me.

 2          Could you describe a scenario where the sample

 3 would not be representative of the population?

 4     Q.   First of all, you do understand what it means

 5 for the sample not to be representative of the

 6 population, right?

 7     A.   Yes, I understand that the sample -- it is

 8 possible for a sample not to be representative of the

 9 population, yes.

10     Q.   In fact, the typical way that happens is

11 through something called a sampling bias, right?

12     A.   Correct.

13     Q.   And if you have a sampling bias such that the

14 sample is not representative of the population, that is

15 not a problem you can fix with a larger sample size

16 drawn the same way, is it?

17     A.   Correct, because you would just be sampling

18 more of your bias, correct.

19     Q.   Then to legally report that I have a standard

20 error of this much with an anticipated confidence

21 interval for a sample that was drawn with a bias would

22 be misleading oneself, wouldn't it?

23     A.   Say that once a again.

24     Q.   If I reported that I have a sample that was

25 drawn in a bias manner, but I have a standard error of
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 1 .001 and my confidence interval is plus or minus .001,

 2 that would be misleading, wouldn't it?

 3     A.   I am not sure what you mean by misleading

 4 because it depends on what conclusions you are trying to

 5 derive from that.

 6          If a sample is biased it can be every bit as

 7 precise as some other sample, but if it is biased, the

 8 precision is not a useful metric.

 9     Q.   Take a look at 6706 again.  The last bullet,

10 "PWC warns the unweighted results are not representative

11 of the population and recommends the use of weighted

12 results."

13          Do you see that?

14     A.   Yes.

15     Q.   So what they are really saying there is that

16 the difference between weighted and unweighted is not

17 merely a difference of the confidence interval, it is a

18 difference in the calculation of the sample mean,

19 correct?

20     A.   I do not believe that is what they mean by

21 that.  In the context of this entire document, I believe

22 that what they mean is that we can gain precision by

23 using an additional weighting function instead of

24 weighting through the ratio sampling methodology, we can

25 add precision.  Because if you look at -- within the
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 1 context of the previous bullet point, they are showing

 2 that there is more precision with the weighted verses

 3 the unweighted, and you will see there is only a

 4 difference in precision of .008.

 5     Q.   So it is your testimony that the difference

 6 between unweighted and weighted is solely in the

 7 confidence interval around sample mean and not in the

 8 reported sample mean?

 9     A.   It is my testimony that I believe that PWC was

10 making the point that we can gain precision.  I do not

11 believe that they are making a conclusion that

12 unweighted results are completely unrepresentative of

13 the population.

14          MR. STRUMWASSER:  Can I have an answer to my

15 question?

16 BY MR. STRUMWASSER:

17     Q.   Is it your testimony that the authors of this

18 presentation, 607, were of the view that the difference

19 between weighted and unweighted concerns only the

20 confidence interval and not the calculation of the

21 average mean itself?

22     A.   Of the mean?

23     Q.   Sample mean, sample average?

24     A.   I am confused by that question because we

25 haven't been talking about a sample mean or sample
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 1 average.

 2     Q.   Is it your testimony that the authors of this

 3 study, of this report, 607, were of the view that

 4 weighted verses unweighted only pertained to the

 5 confidence interval around the sampled DAR and not the

 6 computation of the DAR value itself?

 7     A.   I am not able to say that the authors of this

 8 intended it to be that narrow of a conclusion.  My

 9 understanding of this document based on the context here

10 is that they are making the point that we could gain

11 some precision by using another weighting method in

12 addition to the ratio method that we currently use.

13     Q.   Were you present at this presentation?

14     A.   This was a presentation that was given in a lot

15 of different areas and, yes, I was present as it was

16 delivered.

17     Q.   So you did not take away from this presentation

18 that the unweighted DAR has a different numeric value

19 than the weighted DAR?

20     A.   The unweighted DAR would have a different

21 numeric value.  But keep in mind, too, that we are

22 talking about gradations here.  Unweighted would be if

23 we took a non-ratio method stratification and simply

24 rolled it out without weighting it back to the

25 population.
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 1          Ratio method would be on the continuum of

 2 weighted methodologies and weighting it at the time of

 3 sampling.

 4          Then further along the continuum, you have a

 5 ratio method that is also then weighted back to the

 6 population.  So as you go along the continuum, there are

 7 different methods of weighting to the population.

 8     Q.   So I want to get it clear, you did come away

 9 from these presentations or the one you saw with an

10 understanding that the importance of weighting had not

11 merely to do with the confidence interval around the

12 DAR, but the value of the DAR itself?

13     A.   I am not sure what you mean by the value of DAR

14 itself.

15     Q.   Let's take the 2006 value in 5262,

16 98.8 percent.  You have testified on redirect that

17 weighted verses unweighted would alter the 95 percent

18 confidence interval around 98.8 percent, right?

19     A.   Correct.

20     Q.   And you have calculated the value with and

21 without weighting, right?

22     A.   Correct.

23     Q.   Is it now your testimony that doing a weighted

24 verses unweighted DAR would not have a 98.8 but some

25 other value?
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 1     A.   I'm sorry.  I am still not understanding the

 2 question.  I don't mean to be difficult.  I am seriously

 3 not understanding your question.

 4          THE COURT:  Set aside the issue of the Z score.

 5 I am so sorry I know what that is.  So if you have a

 6 weighted DAR and an unweighted DAR, they are not the

 7 same number, right?

 8          THE WITNESS:  Correct.

 9 BY MR. STRUMWASSER:

10     Q.   So when you testified on redirect a few minutes

11 ago to a weighted confidence interval for 2006 of 98.17

12 to 99.4, that was a weighted -- is that right?  That was

13 a weighted range around 98.8 percent, right?

14     A.   It was the weighted confidence interval around

15 that point estimate.

16     Q.   And that point estimate was not calculated on a

17 weighted basis, was it?

18     A.   It was calculated on the ratio sampling method

19 weighting methodology.

20     Q.   So is it your testimony that you use an

21 unweighted calculation and that makes it a weighted DAR

22 because the sample was stratified?

23          THE COURT:  She has testified about 20 times

24 that she considers that one kind of weighting.  But it

25 is not the kind of weighting that is referred to in 607.
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 1          MR. STRUMWASSER:  That's exactly right.

 2          THE COURT:  So let's move on.

 3          MR. STRUMWASSER:  Let's take a look at the last

 4 page of 607.

 5 BY MR. STRUMWASSER:

 6     Q.   Would you agree we have here a table showing

 7 stratified random sampling?

 8     A.   You mean stratified or random?  Each strata was

 9 randomly --

10     Q.   We have random sampling within eight strata?

11     A.   Correct.

12     Q.   And that is the stratified random sampling that

13 you do to calculate the values in 5262, right?

14     A.   Correct.

15     Q.   And you see that the authors of this

16 presentation recognizing that you have a stratified

17 sample have calculated two different DARs, weighted and

18 unweighted, haven't they?

19     A.   Correct.

20     Q.   The calculation of the same data, the same

21 stratified data, produced two different DARs, 98.94,

22 verses 99.03, right?

23     A.   Correct.  We routinely calculate weighted and

24 unweighted -- weighted and -- in all of our

25 methodologies, yes.
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 1     Q.   It would not be correct, in your opinion, to

 2 use the weighted confidence interval around the

 3 unweighted DAR, right?

 4     A.   Let me think about that.  You have got your

 5 sample because calculate the confidence interval based

 6 on the error rate in the number sampled and that is the

 7 same whether your metric is a weighted metric or not.

 8     Q.   So that is why the weighted and the unweighted

 9 DAR is the same?

10          MR. McDONALD:  Objection.  Misstates --

11          MR. STRUMWASSER:  Exactly.  That is my point.

12          THE COURT:  Let's not get cute.  Sustained.

13          The question he is trying to ask is whether or

14 not -- and you can correct me if I am wrong -- is

15 whether or not you would apply the Z score for the

16 weighted DAR to the weighted calculation and the

17 unweighted Z score to the unweighted calculation.

18          When you did the math you did in your

19 testimony, you are crossing over.  You are using an

20 unweighted number and you are applying the Z score of

21 the weighted and unweighted onto the same number.  The

22 numbers are different.

23          So the question is, if you have 98.4 weighted

24 and 99.03 unweighted, don't you have to apply the

25 unweighted Z score to the unweighted number and the
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 1 weighted Z score to the weighted number?

 2          THE WITNESS:  I am not understanding how you

 3 are using the Z score in there.

 4          THE COURT:  It is the precision whether or not

 5 the calculation 98.94 is correct within the boundaries

 6 that you set for it.

 7          MR. STRUMWASSER:  You got it.   Author, author!

 8          THE WITNESS:  Let me just stop and think.  We

 9 have our sample.  We have the number of claims that we

10 pulled from our sample and we have the number of errors

11 in the sample.

12          From that we calculate our precision for that

13 sample.  So that precision factor then is based on that

14 sample.  The calculation of the metrics -- the

15 calculation of the metrics then would look at if we are

16 extrapolating it back to the population -- I could go

17 away and noodle through this a little bit and look at

18 it, but I think the precision is based on the sample and

19 the metric is the calculation that is the end result of

20 that.

21 BY MR. STRUMWASSER:

22     Q.   If the precision is based on the sample, how is

23 it that you have .63 verses a .55 precision depending on

24 whether your calculations from the sample are weighted

25 or unweighted?
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 1     A.   In that context, yes, because the point PWC is

 2 trying to make is that you gain precision.

 3          THE COURT:  Let's move on.

 4 BY MR. STRUMWASSER:

 5     Q.   One last question about this.  Going again to

 6 the last bullet, the PWC bullet, and the phrase "PWC

 7 warns the unweighted results are not representative of

 8 the population".

 9          In light of the fact that the last page, 67123

10 shows two different calculations of the DAR, is it still

11 your testimony that PWC was not concerned that

12 unweighted calculation of the DAR would be

13 unrepresentative of the population?

14     A.   I am completely confident that PWC was not

15 telling us that an unweighted result is completely

16 unrepresentative of the population.

17     Q.   Ms. Goossens, have you since this morning's

18 testimony had a chance to check into is the question of

19 whether dental claims appear in the samples?

20     A.   I did not check on that, no.

21     Q.   Did you not check on any of those others,

22 senior supplemental or behavioral?

23          MR. STRUMWASSER:  No further questions, Your

24 Honor.

25          THE COURT:  Anything further?
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 1          MR. McDONALD:  Nothing, Your Honor.

 2          THE COURT:  Thank you very much.  We are off

 3 the record.

 4          MR. STRUMWASSER:  We are okay to excuse

 5 Ms. Goossens?

 6          THE COURT:  Thank you very much for your

 7 testimony.  You are free to go or stay, whichever you

 8 prefer.

 9          I am going to mark as Exhibit 5328, a Motion to

10 Dismiss the Third Supplemental Accusation and Stay the

11 Proceedings and Sever and Stay the Third Supplemental

12 Accusation as Exhibit 5328.

13          And I am going to mark as Exhibit 5329,

14 PacifiCare's Motion for Judgment on the Pleadings

15 Alleging Claims Acknowledgment Violations.

16          (Exhibits 5328 and 5329

17           marked for Identification.

18          MR. STRUMWASSER:  We have been happy to submit

19 without any briefing on any of this.  And we are again,

20 unless Your Honor thinks that you would like some

21 additional response to some of these points.

22          I cannot imagine there being a need for a

23 response to the Motion for Judgment on Pleadings or on

24 the Motion to Dismiss part of the Motion to Dismiss.

25          I don't know if you want to hear from us on the
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 1 severed part or whether you can rule on it without our

 2 help.

 3          THE COURT:  It is up to you.

 4          MR. KENT:  They are both offered from the

 5 standpoint of doing something meaningful in terms of

 6 trying to expedite this proceeding.

 7          THE COURT:  There is still request for

 8 discovery.

 9          MR. KENT:  That is right, and I think that has

10 a lot to do with what you do with the Motion to Dismiss.

11          MR. STRUMWASSER:  Your Honor has expressed some

12 concern about the schedule and the timing effects of the

13 Thirds Supplemental.  I am happy to address that, unless

14 Your Honor thinks there is a need for us to brief it.

15          THE COURT:  To be honest, I don't think I have

16 the authority to do a judgment on the pleadings.  We

17 have talked about this before.  A judgment on the

18 pleadings is not one of those things in my basket.

19          But I do think there are issues that you have

20 raised that are something that I am considering and that

21 is it exceeds the scope of the original.  And if you

22 want to address that, I am certainly willing to listen

23 to that.

24          Did you have some of these documents that you

25 want to put into evidence?
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 1          MR. STRUMWASSER:  Please.

 2          THE COURT:  Any objection to 694?

 3          MR. McDONALD:  No.

 4          THE COURT:  Did we decide about

 5 confidentiality?  694, confidentiality is withdrawn.

 6          MR. STRUMWASSER:  And it is admitted.

 7          THE COURT:  No objection.

 8          693, any objection?

 9          MR. McDONALD:  No.

10          THE COURT:  What about confidentiality?

11          MR. McDONALD:  That can come off.

12          THE COURT:  92, the summary?

13          MR. McDONALD:  I think applicable to each of

14 these, they are Mr. Strumwasser's apparent manipulation

15 of data that we supplied to the Department.  We have not

16 had an opportunity to examine it.

17          THE COURT:  I will hold off on admitting those

18 and give them a chance to look at it.

19          MR. STRUMWASSER:  I was going to propose that

20 we admit them subject to a motion to strike.

21          THE COURT:  We could do that, too.

22          Do you have any really significant belief that

23 they are incorrect?

24          MR. KENT:  We actually tried to on one item do

25 the math and we couldn't make it work.  It was in a
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 1 short time, and I am not saying that the problem wasn't

 2 on our side, but we would like to --

 3          THE COURT:  I will leave it open.

 4          What about 688?  The witness agreed that that

 5 was correct.

 6          MR. KENT:  That's fine.

 7          THE COURT:  That will be entered.  Is that it

 8 for today?

 9          MR. STRUMWASSER:  I believe so.

10          Did we do anything for the Sing exhibits from

11 last week?

12          THE COURT:  No.

13          So we'll meet tomorrow at 10:30 in the other

14 room.

15          (The proceedings were adjourned at 2:05 p.m.)

16                          --oOo--

17

18

19

20

21

22

23

24

25



9532

 1                  REPORTER'S CERTIFICATE

 2          I, Dynele Simonov, CSR No. 11211, a Certified

 3 Shorthand Reporter, certify:

 4          That the foregoing proceedings were taken

 5 before me at the time and place therein set forth, at

 6 which time the witness was put under oath by me;

 7          That the testimony of the witness, the

 8 questions propounded, and all objections and statements

 9 made at the time of the examination were recorded

10 stenographically by me and were thereafter transcribed;

11          That the foregoing is a true and correct

12 transcript of my shorthand notes so taken.

13          I further certify that I am not a relative or

14 employee of any attorney of the parties, nor financially

15 interested in the action.

16          I declare under penalty of perjury under the

17 laws of California that the foregoing is true and

18 correct.

19        Dated this 3rd day of August, 2010.

20

21

22           ______________________________

23           Dynele Simonov, CSR No. 11211

24

25
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 1        REPORTER'S CERTIFICATION OF CERTIFIED COPY

 2

 3          I, Dynele Simonov, CSR No. 11211, a Certified

 4 Shorthand Reporter, in the State of California, certify

 5 that the foregoing pages 9108 through 9211 constitute a

 6 true and correct copy of the original proceedings taken

 7 on August 3, 2010.

 8          I declare under penalty of perjury under the

 9 laws of the State of California that the foregoing is

10 true and correct.

11

12        Dated this 3rd day of August, 2010.

13

14        ___________________________________
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 1 Wednesday, August 4, 2010           10:33 o'clock a.m.

 2                         ---o0o---

 3                   P R O C E E D I N G S

 4      THE COURT:  This is on the record.  This is before

 5 the Insurance Commissioner of the State of California

 6 in the matter of PacifiCare Life and Health Insurance

 7 Company.  This is OAH Case No. 2009061395, Agency

 8 UPA 2007-00004.

 9          Counsel are present.  We have a new counsel.

10 Did you want to make an appearance for record?

11      MR. LATIMER:  Libio Latimer.

12      THE COURT:  Counsel are present.  Respondent is

13 present in the person of Ms. de la Torre.  And we are

14 taking testimony of Mr. Washington in Los Angeles,

15 correct?

16      MR. VELKEI:  Correct.

17      THE COURT:  Mr. Washington, if you could slide

18 forward just a little bit.

19          (Witness sworn)

20                     DEREK WASHINGTON,

21          called as a witness by the Respondent,

22          having bee first duly sworn, was

23          examined and testified as hereinafter

24          set forth:

25      THE COURT:  Please state your first and last name,
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 1 and spell them for the record.

 2      THE WITNESS:  Derek, D-E-R-E-K, Washington,

 3 W-A-S-H-I-N-G-T-O-N.

 4      THE COURT:  Thank you.

 5          Go ahead.

 6      MR. STRUMWASSER:  Your Honor, we're pioneering a

 7 new thing here, which is, we have distributed a brief

 8 vitae for the witness.  I would think maybe we would

 9 mark it as our exhibit and then go from there.

10      THE COURT:  That would be fine.

11      MR. VELKEI:  I'd actually like to mark it as ours.

12 And I was just about to do that, Mr. Strumwasser, so.

13      MR. STRUMWASSWER:  Okay.

14      THE COURT:  Are you going to begin the witness?

15      MR. VELKEI:  Yes, your Honor.  And that was the

16 first exhibit was the CV.

17      THE COURT:  So I'll mark it as 5330.

18          (Respondent's Exhibit 5330 marked for

19           identification)

20      THE COURT:  Any objection to my considering the CV

21 of Derek Washington in lieu of testimony?

22      MR. VELKEI:  No, your Honor.  Although I did have

23 a few questions about the CV.

24      MR. GEE:  No objections from us.

25      THE COURT:  I'll enter it into evidence.
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 1          (Respondent's Exhibit 5330 admitted

 2           into evidence)

 3      THE COURT:  And go ahead.

 4             DIRECT EXAMINATION BY MR. VELKEI

 5      MR. VELKEI:  Q.  Good morning, Mr. Washington.

 6 How are you today?

 7      A.  Fine, thanks.

 8      Q.  This is not a marathon, so if at any time you

 9 need to take a break, just let myself know or the Court

10 know, and we'll be happy to accommodate.  I would only

11 ask that, if we're in the middle of a question, that

12 you would answer the question first before taking a

13 break.

14      A.  Sure.

15      Q.  We've put in front of you what's been marked

16 for identification as Exhibit 5330.  Do you recognize

17 that document?

18      A.  Yes, I do.

19      Q.  Can you describe for the record what that is?

20      A.  My employment history and education training.

21      Q.  Did you prepare this yourself?

22      A.  I gave the information.

23      Q.  And just to summarize the information that's

24 contained Exhibit 5330, you did not obtain a college

25 degree but completed three and a half years at Cal
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 1 State Los Angeles?

 2      A.  Yes.

 3      Q.  I know that this seems somewhat informal in

 4 terms of us sitting across from each other.  For

 5 purposes of the record and the court reporter, let me

 6 finish the question.  Give yourself a couple of

 7 seconds.  Your lawyer may have an objection.  So try

 8 not to jump in, and I'll do the same.  It just makes it

 9 difficult for the record.

10      A.  Okay.

11      Q.  Terrific.  Now, you spent 11 years in private

12 industry, correct?

13      A.  That is correct.

14      Q.  Then you have worked for the Department of

15 Insurance ever since?

16      A.  Yes.

17      Q.  That's in total almost 20 years with

18 Department of Insurance?

19      A.  That is correct.

20      Q.  And as reflected in your resume, sir, you were

21 promoted exactly twice over that 20-year period?

22      A.  That's correct.

23      Q.  Your current title is senior insurance

24 compliance officer?

25      A.  Correct.
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 1      Q.  I'd like to, if we can, just spend a little

 2 bit of time on your experience in the private industry,

 3 focusing on your employment at John Hancock Mutual Life

 4 Insurance Company.

 5      A.  Okay.

 6      Q.  You state here, "Processed medical and dental

 7 claims based on medical necessity and appropriate

 8 charge."

 9          Can you describe the kinds of medical claims

10 that you were involved in processing?

11      A.  Every type of medical claim that exists:

12 heart transplants, office visits, X-rays, medication --

13 anything ever thought of, I've processed.

14      Q.  Agree that there is a certain complexity

15 associated with handling medical claims?

16      A.  Yes, there is.

17      Q.  Ever make mistakes in the course of

18 handling -- processing medical claims?

19      A.  Of course.

20      Q.  So, mistakes happen, correct?

21      A.  That's correct.

22      Q.  They do with every examiner, claims examiner,

23 in your experience?

24      A.  As far as I know.

25      Q.  What do you mean by "medical necessity"?
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 1      A.  Medical necessity or medical appropriateness,

 2 if you have someone coming in for a cold and you see an

 3 X-ray for a broken rib, that's something that you would

 4 question the medical necessity and sometimes deny

 5 because, based upon the diagnosis, it's not an

 6 appropriate treatment.

 7      Q.  Do you think that there is anything wrong with

 8 denying on the basis of medical necessity?

 9      A.  No.

10      Q.  When you say "medical necessity and

11 appropriate charge," what do you mean by "appropriate

12 charge"?

13      A.  The reasonable and customary or usual and

14 customary.  Based upon the location of the service,

15 there is a fee that is typically charged that is also

16 associated with a CPT code.  So those things in

17 accordance with one another determines the reasonable

18 and customary.

19      Q.  Do you mean -- is that the same thing as rates

20 of reimbursement, or is it something different?

21      A.  I'm not sure what rates of reimbursement are.

22 But reasonable and customary is normally, like, for

23 this area here, 90013, if an office visit in this area

24 is typically $250 and you have a bill that comes in for

25 375 matching the 250 CPT code, then anything over and
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 1 above that 250 would be deemed over the reasonable and

 2 customary or the usual and customary allowance.

 3      Q.  Since joining the Department of Insurance in

 4 1991, what type of training have you received, if any?

 5      A.  Over the Department?

 6      Q.  Since you've been with the Department.

 7      A.  Various training.

 8      Q.  Could you describe that at a general level?

 9      A.  There's the training on the Insurance Code,

10 regulation, industry practices, programs that we use,

11 software that we use -- various types of training.

12      Q.  Is there any kind of training that you have to

13 go through on a regular basis as an employee of the

14 Department of Insurance?

15      A.  On a regular basis, I would say no.  But we

16 have training probably every quarter.

17      Q.  We're talking about an hour of training,

18 couple of hours?

19      A.  No.  Most of the time, this training would be

20 a day and a half.

21      Q.  What are the subjects that are covered in this

22 training?

23      A.  Various.

24      Q.  I believe on your CV you state that you were

25 trained in Audit Command Language, ACL.  Could you
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 1 explain what that is?

 2      A.  It is a software that we utilize or have

 3 utilized that is capable of taking an unlimited amount

 4 of data and processing it versus Excel and Access have

 5 limitations; ACL has no limitations.  It can process

 6 millions of claims information at a time.

 7      Q.  Now, is ACL used in performing electronic

 8 analyses?

 9      A.  Yes, we have.

10      Q.  You're familiar with what an electronic

11 analysis is?

12      A.  Yes, I am.

13      Q.  How many have you personally conducted since

14 you've been with the Department of Insurance?

15      A.  Anywhere between 20 and 30.

16      Q.  Okay.  Can you describe for me what an

17 electronic analysis is, just generally speaking?

18      A.  Sure.  It's a software program that takes data

19 that's been requested from a company that has various

20 types of data in there -- date received, date

21 processed, insured's name, all types of things -- and

22 takes that data that's submitted, and you bring it into

23 the program, and you can utilize it to filter and find

24 if there are any trends going on with a particular

25 population in the company that you've requested.
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 1      Q.  What are the sorts of things that an

 2 electronic analysis is used for?

 3      A.  Typically, I would use it for and we use it

 4 for looking at proper acknowledgment timeliness-wise,

 5 payment, if it's paid timely, if it's not, whether or

 6 not there's interest paid that is owed.

 7      Q.  Anything else that you've utilized the

 8 electronic analysis for?

 9      A.  You can -- sure.  You can use it for breaking

10 down time periods of payments into different periods of

11 time, zero to 42 days, 42 to 500 days, things of that

12 nature, just to kind of give you a picture of where the

13 claims payments -- where they lie.

14      Q.  That's utilized in connection with evaluating

15 timeliness of payment of claims?

16      A.  That's correct, yes.

17      Q.  Other than looking at timeliness of

18 acknowledgement and timeliness of payment, have you

19 utilized since you've been with the Department an

20 electronic analysis for any other purpose?

21      A.  For any other purpose?  Primarily just those.

22      MR. GEE:  He also said interest payments.

23      THE WITNESS:  Right, yes.

24      MR. VELKEI:  Q.  Okay.  Anything else that you can

25 think of that you've utilized the electronic analysis
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 1 for?

 2      A.  That's what comes off the top of my head right

 3 now.

 4      Q.  How many others at the Department of Insurance

 5 perform these kind of analyses?

 6      A.  In market conducts, the field claims bureau,

 7 one other person.  That would be Tom Benko.

 8      Q.  Outside of that Department, are there others

 9 that are involved in performing these kinds of

10 analyses?

11      A.  Not that I know.

12      Q.  Turning back, if we can, Mr. Washington, to

13 your CV, I notice that it says as an insurance

14 compliance officer and an associate insurance

15 compliance officer that you assisted in market conduct

16 examinations.

17      A.  Correct.

18      Q.  So that would be from the period of 1991

19 through 2000, correct?

20      A.  That's correct.

21      Q.  What does that mean that you assisted in

22 market conduct examinations?

23      A.  That means you would review files and -- under

24 the direction of the examiner in charge.  It's

25 typically as an associate or, nowadays, a senior tech.
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 1      Q.  So you would just basically assist in whatever

 2 way you were instructed by the senior examiners?

 3      A.  That's correct.

 4      Q.  Can you describe for me what kind of training

 5 you have received at the Department of Insurance that's

 6 specific to market conduct examinations?

 7      A.  Upon my first year, my first month, we studied

 8 the Insurance Code, basically all of the laws or the

 9 codes that pertain to claims.  And since, subsequent to

10 then, we periodically are updated with new laws and

11 regulations.  And that's a training that's an ongoing

12 basis.

13      Q.  I'd like to focus if we can, though, on any

14 training that's specific to how you conduct a market

15 conduct examination, the type of things that you look

16 for.  Have you received any formal training from

17 Department of Insurance in that regard?

18      A.  Yes.  We have a procedure manual that we use

19 as a guideline.

20      Q.  Procedure manual.  What is that called?

21      A.  Procedure manual.

22      Q.  Can you be a little bit more specific?  I'm

23 sure that --

24      A.  "Market Conduct Procedure Manual."

25      Q.  So you've been provided -- your testimony is
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 1 you've been provided with a Market Conduct Procedure

 2 Manual?

 3      A.  Yes.

 4      Q.  When did you first receive a copy of that?

 5      A.  It's been some time ago, but it's periodically

 6 updated.  So every time it's updated, it's provided to

 7 us.  We have access to it at all times.  It's in our

 8 shared drive.

 9      Q.  Is it your testimony that it's been several

10 years since you've been provided with an updated

11 manual?

12      A.  Not several years.  We had one within the last

13 three or four years, something like that.

14      Q.  So inasmuch as it could have been as early as

15 2006 --

16      A.  Yes.

17      Q.  -- that would be the date that you received an

18 updated market conduct examination manual?

19      A.  That's probable, yes.  The dates, I don't

20 recall.

21      Q.  Have you received any kind of training through

22 an organization called the NAIC?

23      A.  Yes.  ACL, Audit Command Language program,

24 I've received training for that.  Everyone in market

25 conduct, when the program was going to be utilized by
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 1 the field claims bureau, we all received training in it

 2 from a gentleman from Kansas City, from the NAIC.

 3      Q.  What is the NAIC?

 4      A.  National Association of Insurance

 5 Commissioners.

 6      Q.  Have you received other forms of training from

 7 the NAIC since you've been with the Department?

 8      A.  Not that I can recall.

 9      Q.  All of it has been specific to the ACL?

10      A.  Say that again.

11      Q.  All of that training from the NAIC has been

12 specific to the ACL?

13      A.  Yes, that's correct.

14      Q.  When was the decision first made by the

15 Department, if you know, to utilize the ACL program for

16 electronic analysis?

17      A.  That date, I don't recall.  It's been quite

18 some time.

19      Q.  I notice on your CV that you first put that

20 responsibility in the context of your role as a senior

21 insurance compliance officer beginning sometime in

22 2000?

23      A.  Mm-hmm.

24      Q.  Is it fair to say that you didn't begin

25 performing electronic analyses until sometime in 2000
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 1 or thereafter?

 2      A.  That's correct.

 3      Q.  Do you recall when was the first time you

 4 conducted such an electronic analysis?

 5      A.  No, I don't, nor do I recall the first

 6 company.

 7      Q.  Okay.  Any idea, any sense, estimate of when

 8 that first one occurred?

 9      A.  No.

10      Q.  What kind of training did you receive before

11 you conducted that first examination?

12      A.  With regards to training in what?

13      Q.  ACL.

14      A.  ACL, that was the training from the NAIC.

15      Q.  When did that occur?

16      A.  Sometime in 2000, I think.  I'm not exactly

17 sure.

18      Q.  Is it just the one time in 2000?

19      A.  From NAIC, yes.

20      Q.  Have you received other training with respect

21 to ACL?

22      A.  Yes.  I attended the IRES convention in

23 Baltimore, Maryland -- I can't recall what year --

24 which was a three-day convention that I was asked to

25 attend by my bureau chief because there was
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 1 ACL-specific training.

 2      Q.  So there was a piece of that three-day seminar

 3 that was devoted to ACL training?

 4      A.  All three days.

 5      Q.  All three days?

 6      A.  All three days.

 7      Q.  Did you receive some kind of certificate?

 8      A.  Not that I recall.

 9      Q.  Can you give me your best estimate of when you

10 participated in this three-day IRES seminar?

11      A.  Maybe 2005, 2006, something like that.

12      Q.  Did you maintain or keep those materials that

13 you received?

14      A.  Yes, yes.

15      Q.  So you have those in your possession today?

16      A.  With me right here, no.

17      Q.  In your office, sir?

18      A.  Yes.

19      Q.  And "IRES," what does that stand for?

20      A.  Insurance Regulations -- something -- Society.

21 I can't recall what the "E" stands for.

22      Q.  Okay.  And you would agree with me, certainly,

23 that electronic analyses are complicated, correct?

24      A.  No.

25      Q.  You don't think they're complicated?
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 1      A.  No.

 2      Q.  You think they're easy to do?

 3      A.  Pretty much.

 4      Q.  Don't take too much time; is that your view?

 5      A.  Initial time -- the hardest part is just

 6 setting it up.  Once you've brought all the data in and

 7 have everything set up, then performing the analysis is

 8 easy.

 9      Q.  Typically how much time do you spend when

10 performing or conducting an electronic analysis of a

11 company?

12      A.  It depends on the size of the population.

13      Q.  Can you give me an average?

14      A.  If it's an extremely large population, it may

15 take you a day or two to get everything set up.  And

16 then to conduct the analysis, once it's set up, it's

17 just a matter of hours.

18      Q.  What is the largest population that you've

19 analyzed?

20      A.  Something like -- I can't recall.  It's

21 millions.  I can't recall how many millions, but it's

22 been millions.

23      Q.  Okay.  And was that analysis of millions of

24 claims related to evaluating timeliness of payment?

25      A.  Yes, right.
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 1      Q.  You recall your involvement with the

 2 PacifiCare electronic analysis?

 3      A.  Yes, I do.

 4      Q.  In terms of size of populations, how did

 5 PacifiCare rank in terms of the electronic analyses

 6 that you've performed, roughly speaking?

 7      A.  When you say "how did they rank," what do you

 8 mean, "rank"?

 9      Q.  In terms of size of populations.

10      A.  Size?

11      Q.  Yes.

12      A.  Kind of in the middle.

13      Q.  "Kind of in the middle," what does that mean?

14      A.  I've had companies with greater populations

15 than 2 million.

16      Q.  More than just a few?

17      A.  One in particular.

18      Q.  What company was that?

19      A.  Blue Cross Life and Health.

20      Q.  Other than Blue Cross, have you conducted any

21 electronic analyses that have a population in excess of

22 2 million?

23      A.  I can't recall right now.

24      Q.  So your testimony is you cannot recall another

25 instance other than Blue Cross --
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 1      A.  That's correct.

 2      Q.  -- where you tested a population that was

 3 larger than the one at issue with PacifiCare, correct?

 4      A.  That's correct.

 5      Q.  And, sir, again, I just remind you, if you

 6 would, just let me finish the question.  You probably

 7 know where I'm going but maybe not.  And it makes it

 8 difficult on the court reporter.

 9      A.  Okay.

10      Q.  Now, I saw in your files, Mr. Washington,

11 something called the "Introduction to ACL Market

12 Conduct, Version 8.4 Training Guide."  Does that sound

13 familiar to you?

14      A.  Yes.

15      Q.  That's the training guide that's provided by

16 the NAIC?

17      A.  Correct.

18      Q.  It's a manual that you utilize?

19      A.  Yes, it is.

20      Q.  Is it your understanding that you are to

21 follow the terms and provisions of that manual?

22      A.  It's used as -- it's a guideline.

23      Q.  Could you answer the question, sir?  Are you

24 to follow it or not?

25      A.  I did, the best of my ability.  It's a
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 1 guideline.

 2      Q.  Has there ever been an instance in which you

 3 have not followed the guidelines set forth in that

 4 manual?

 5      A.  No.

 6      Q.  Is there a more current version of the manual

 7 that you currently have in your possession -- and I

 8 don't mean as you sit here in this conference room but

 9 in your office or at the Department?

10      A.  I don't recall.

11      Q.  You don't recall?

12      A.  If there's a more current version.  There's a

13 more current version of the software because 8.4 is

14 based upon that software then.

15          The software now is up to 9 point something.

16      Q.  Does the Department utilize the most current

17 software of ACL?

18      A.  We did up until our fiscal problems came to

19 be.

20      Q.  I'm sorry.  So when would that be?

21      A.  That would have been -- what are we in,

22 September?  No, we're in August.  I think that was in

23 May of 2010.

24      Q.  So is it your testimony that, up until May of

25 2010, the Department had the most current version of
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 1 the ACL software to utilize with market conduct

 2 examinations?

 3      A.  That is correct.

 4      Q.  But your testimony is you don't recall what

 5 that particular version is?

 6      A.  That's correct.

 7      Q.  Do you recall what -- the version of the

 8 software you utilized in the PacifiCare audit?

 9      A.  No, I don't recall that version.

10      Q.  In 2007, roughly how many hours of training

11 had you had on the ACL software and electronic

12 analyses?

13      A.  I can't recall.

14      Q.  Would there be any documentation to the extent

15 that there was training that you had?

16      A.  Not that I recall.

17      Q.  When was the last time you read through this

18 ACL market conduct training guide?

19      A.  It's been some time.

20      Q.  How long has it been?

21      A.  A few years.

22      Q.  Did you read through it before you conducted

23 the PacifiCare audit?

24      A.  Yes.

25      Q.  The whole thing?
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 1      A.  Not the whole thing.  I utilized that which

 2 pertained to the job I was going to be doing.

 3      Q.  Terrific.  Could you identify that which

 4 pertained to the job in the manual, what pieces of the

 5 manual pertained to this specific PacifiCare audit?

 6      A.  Bringing in the data, setting up the fields,

 7 and utilizing filters.

 8      Q.  Why did you go back and review those chapters?

 9 Did you not consider that -- were you not familiar

10 enough with how to bring in data, set up fields, and

11 make queries?

12      A.  I was familiar, but there are changes

13 periodically that you need to be aware of so that, in

14 the process, if you encounter a problem, it's an easy

15 reference material.  And if you're unable to figure it

16 out that way, you just call ACL direct.

17      Q.  Are there any other software programs that the

18 Department has utilized for electronic analyses?

19      A.  Excel.

20      Q.  Anything else?

21      A.  Not that I know of.

22      Q.  And your testimony is that Excel doesn't work

23 when you're performing an electronic analysis involving

24 millions of claims?

25      A.  That's correct.  Excel has a capacity of
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 1 68,000 lines.

 2      Q.  When do you first recall becoming involved on

 3 the PacifiCare audit, Mr. Washington?

 4      A.  I can't recall a specific date.

 5      Q.  Do you recall any of the circumstances

 6 surrounding how it was that you came to become involved

 7 in the audit process?

 8      A.  Yeah.  The company had provided the examiner

 9 in charge with a population disk that they wanted an

10 electronic analysis performed on.

11      Q.  "They" being whom?

12      A.  "They" being the supervisor and the examiner

13 in charge.

14      Q.  Who is your supervisor within the Department?

15      A.  Towanda David.

16      Q.  Has she always been your supervisor since you

17 became a senior insurance compliance officer?

18      A.  No.

19      Q.  When you first became a senior insurance

20 compliance officer, who was your supervisor?

21      A.  Craig Dixon.

22      Q.  When did that change?

23      A.  I can't recall.  The subsequent, after Craig

24 Dixon, there was a Steve Winningham.

25      Q.  And then Ms. David?
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 1      A.  That's correct.

 2      Q.  Who was your supervisor back in 2007?

 3      A.  I can't recall.  I think it may have been

 4 Steve Winningham.  I'm not exactly -- it may have been

 5 Towanda David.

 6      Q.  Just not sure?

 7      A.  Yeah.

 8      Q.  Now, Mr. Benko had initially been assigned to

 9 the audit of PacifiCare; isn't that correct?

10      A.  Not assigned to the audit.  He had been

11 requested to utilize -- to look at the data initially.

12      Q.  So initially when the audit began, you were

13 not selected as the person conducting the analysis.  It

14 was Mr. Benko; is that correct?

15      A.  He was the first person asked to review the

16 data that was submitted, yes.

17      Q.  Were you involved in the process of requesting

18 data from PacifiCare?

19      A.  I don't recall if I was.  I would have

20 utilized the same thing that he uses.  We have a

21 standard NAIC data call letter.

22      Q.  If I understand correctly, the first person

23 that was assigned to utilize or look at the data would

24 have been Mr. Benko, correct?

25      A.  Yes.
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 1      Q.  So when you got involved in the process, the

 2 data was already within the Department of Insurance?

 3      A.  Yes.  They had provided data.  Correct.

 4      Q.  So fair to say that you didn't have any

 5 discussions with anybody at PacifiCare about what you

 6 were looking for?

 7      A.  That is correct.

 8      Q.  Did you have any kind of written exchanges

 9 with anybody at PacifiCare at any point in time with

10 regard to the data or your electronic analysis?

11      A.  Subsequent to my involvement, I may have.

12      Q.  Do you recall any such conversations?

13      A.  I don't recall any conversation off the top of

14 my head, no.

15      Q.  Do you recall any e-mails or other written

16 exchanges?

17      A.  There may have been some e-mails or written --

18 after I conducted my analysis.

19      Q.  With the company?  With PacifiCare?

20      A.  No, none with the company directly, no.  I

21 would not be involved in that process.

22      Q.  Were you aware of there being any

23 communications with any Department of Insurance

24 employee and PacifiCare related to the electronic

25 analysis?
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 1      A.  Yes.

 2      Q.  When did those conversations take place?

 3      A.  The dates, I don't know.

 4      Q.  Can you tell me what you recall or what you're

 5 aware of with regard to those conversations?

 6      A.  Just the response to initial findings.  That's

 7 all.

 8      Q.  Prior to the response to initial findings, are

 9 you aware of any discussions with the company related

10 to the electronic analysis?

11      A.  No.

12      Q.  At the time data requests were made upon the

13 company, is it your testimony that the CDI utilized its

14 standard data requests?

15      MR. GEE:  No foundation.

16      THE COURT:  If you know.

17      MR. GEE:  He testified he wasn't involved in that.

18      MR. VELKEI:  He's looked at the data subsequently.

19      THE COURT:  He said that they would have used the

20 same letter.  I'll allow it.

21          If you know.  If you don't know, that's fine.

22      THE WITNESS:  I don't know.  We only have one

23 letter.

24      MR. VELKEI:  Q.  Okay.  So there is a standard

25 data request that's utilized by the CDI when engaged in
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 1 these kinds of electronic analyses, correct?

 2      A.  For field claims market conduct bureau, yes.

 3      Q.  Your testimony is you don't know whether that

 4 was the data request that was utilized in connection

 5 with this particular electronic analysis?

 6      A.  I didn't request it, so I would have to say,

 7 yes, I don't know.  I would say, based upon the way the

 8 data was submitted, it was a standardized letter.

 9      Q.  Presumably, Mr. Washington, you had an

10 opportunity to look at the actual data that was

11 requested, correct?

12      A.  That's correct.

13      Q.  Was there any data that was requested that was

14 outside of what is typically requested by the

15 Department?

16      A.  I can't recall off the top of my head.

17      Q.  So Mr. Benko would have been the one

18 responsible for sending out the data request and not

19 yourself?

20      A.  It's possible he could have sent it to the

21 EIC, Coleen Vandepas, and she could have sent it out.

22 I don't know who sent the letter out.

23      Q.  Now, back to Mr. Benko, Mr. Benko had

24 difficulty in analyzing the data that was provided by

25 PacifiCare; isn't that correct?
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 1      A.  That's correct.

 2      Q.  He wasn't able to understand or utilize the

 3 data that was provided by PacifiCare, correct?

 4      A.  That's my understanding, correct.

 5      Q.  That's why you had to become involved in that

 6 process?

 7      A.  Yes.

 8      Q.  Once you became involved, and forgive me if

 9 I'm repeating myself, did you make any other data

10 requests upon the company?

11      A.  Not that I recall, no.

12      Q.  You utilized strictly the information that was

13 provided in the context of the initial data request by

14 the Department?

15      A.  Correct.

16      MR. VELKEI:  I'd like you to take a look at a

17 document for me, if you could.

18          And I'd like to have that marked for

19 identification as 5331.  And that's an August 9th, 2007

20 memo from Ms. Towanda David to a Mr. Thomas Benko

21 copying Ms. Vandepas.

22          (Respondent's Exhibit 5331, CDI00034168

23           marked for identification)

24      THE COURT:  Exhibit 5331 is an e-mail with a top

25 date of August 9th, 2007.
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 1          (Judge momentarily leaves courtroom

 2           and then returns)

 3      MR. VELKEI:  Q.  Do you recognize 5331,

 4 Mr. Washington?

 5      A.  Is it something that I'm familiar with?

 6      Q.  Do you recognize the document, sir?

 7      A.  It's an e-mail.

 8      Q.  Have you seen it before?

 9      A.  No, I have not.

10      Q.  Directing your attention to the second

11 paragraph, the company originally provided this

12 information on a CD in Access format?

13      A.  Mm-hmm.

14      Q.  Is that typically how the Department of

15 Insurance requests electronic information?

16      A.  The standardized letter says it can be

17 provided in Excel, Access, D-base and various other

18 methods.  It also asks the company to tell us what

19 format they're providing it in.

20      Q.  Okay.  Now, the document goes on to state --

21 Ms. David says, "I requested the information in text

22 since you stated it was more compatible with ACL."

23          What is text, Mr. Washington?

24      A.  Text is similar to what we're look at right

25 now.  It's a text document versus a spreadsheet.
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 1      Q.  It states in the next paragraph, "You state

 2 that the information provided from Access to text is

 3 still difficult to analyze."  Do you see that?

 4      A.  Yes, I do.

 5      Q.  Did you ultimately utilize the information in

 6 text to analyze this particular audit?

 7      A.  I can't recall what format it was presented.

 8      Q.  Do you agree with the statement that it's

 9 difficult -- that the information in text is difficult

10 to analyze?

11      A.  No, it's not.

12      Q.  What was Mr. Benko's problem?

13      A.  I can't speak for Mr. Benko.

14      Q.  How long had Mr. Benko been with the

15 Department, to your knowledge, in 2007?

16      A.  I don't know.  I don't know what his start

17 date was.

18      Q.  Couple years?

19      A.  I don't know what his start date was.

20      Q.  I didn't ask what you his start date was,

21 Mr. Washington.  I asked you --

22      THE COURT:  All right, all right.

23      MR. VELKEI:  Q.  I didn't ask you what his start

24 date was.  How long, if you know --

25      THE COURT:  Just listen to the question and answer
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 1 the question that's asked.  And you have an opportunity

 2 to explain if you need to.

 3      MR. VELKEI:  Q.  How long had Mr. Benko been with

 4 the Department as of 2007?

 5      A.  I do not know.

 6      Q.  Had it been more than a year or two?

 7      A.  I do not know.

 8      Q.  Absolutely no idea?

 9      A.  No idea.

10      Q.  I thought you worked with Mr. Benko, sir?

11      A.  Yes, I do.

12      Q.  And you have, as you sit here today, no idea

13 how long he'd been working at the Department when this

14 memo in August of 2007 was written?

15      MR. GEE:  Asked and --

16      THE WITNESS:  That's right.

17      MR. GEE:  -- answered.

18      THE COURT:  Sustained.

19      MR. VELKEI:  Q.  Did you have any discussions with

20 Mr. Benko about the work he had done on the PacifiCare

21 audit prior to your involvement?

22      A.  I do recall a conversation where he said he

23 could not get it open.  I do believe that's what he

24 stated.

25      Q.  He couldn't even open the information?
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 1      A.  Correct.

 2      Q.  Other than that one statement, do you recall

 3 anything else from your conversations with Mr. Benko

 4 about the PacifiCare audit?

 5      A.  No, I don't.

 6      Q.  And so fair to say that you took over

 7 responsibility for the audit?

 8      A.  For this portion of it, yes.

 9      Q.  It would have been sometime in August of 2007,

10 presumably?

11      A.  Correct.

12      Q.  What instructions, if any, were you given with

13 regard to the scope of the analysis that was being

14 undertaken?

15      A.  The scope?  I don't recall.  I just recall

16 being given a disk and asked to analyze it.

17      Q.  Well, sir, when you were asked to analyze it,

18 what were you analyzing it for?

19      A.  Basic stuff.

20      Q.  What were you looking for?

21      A.  I was looking for acknowledgment dates;

22 acknowledgment in a timely fashion; payments, whether

23 or not they were made timely, if not, if interest was

24 paid.

25      Q.  When you say you were looking at
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 1 acknowledgment dates, what does that mean?

 2      A.  That's the date that the company sent out some

 3 type of acknowledgment to the claimant that the claim

 4 had been received.

 5      Q.  Is it your understanding that the -- that, as

 6 of 2007, PacifiCare had an obligation to send something

 7 out to each provider acknowledging receipt of a claim?

 8      A.  Restate the question again.

 9      MR. VELKEI:  Could you read that back?

10          (Record read)

11      THE WITNESS:  Vaguely.

12      MR. VELKEI:  Q.  Did you have an understanding of

13 what 10133.66(c) said at the time you undertook this

14 acknowledgment analysis for PacifiCare?

15      A.  Yes.

16      Q.  Can you describe for me today, as you sit

17 here, what 10133.66(c) says with regard to a company's

18 obligation to acknowledge claims to providers?

19      MR. GEE:  Objection.  I mean, put the statute in

20 front of him.  This is not a memory test.

21      MR. VELKEI:  It's not a memory test.  But this

22 gentleman has been trained in this area.  He's looking

23 at a particular issue, compliance with a statute.  I'm

24 simply trying to test his knowledge of that statute

25 independent of the actual text.
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 1      THE COURT:  I'll allow it.

 2      THE WITNESS:  Okay.  Now can we restate it again?

 3      MR. VELKEI:  Would you mind reading that back,

 4 please?

 5          (Record read)

 6      THE WITNESS:  I do believe the requirement is that

 7 the company is required to acknowledge it in the form

 8 or fashion that they received it.

 9      MR. VELKEI:  Q.  What is that belief based upon?

10      A.  What is that belief based upon?  The

11 regulation itself.

12      Q.  The regulation?

13      A.  The Code, the Insurance Code.

14      Q.  Is there a regulation that governs this issue

15 that you're aware of, Mr. Washington?

16      A.  That governs for health?  No.

17      Q.  Were you given any training on what the

18 Department viewed as the correct obligations under that

19 particular subsection of the statute?

20      A.  I can't recall.

21      Q.  Well, in analyzing this issue in connection

22 with the PacifiCare audit, what were you then looking

23 for when you were testing acknowledgment dates for

24 PacifiCare?

25      A.  To see whether or not the company had
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 1 populated that field specifically that says "Date

 2 Acknowledged."

 3      Q.  So there had been -- who created that field?

 4      A.  That's part of the request in our standardized

 5 letter.  So when the company sends it to us, they would

 6 create the column and populate it.

 7      Q.  So, if I understand correctly, somebody in

 8 your department created that field?

 9      A.  It's part of the standardized letter that

10 requests data from the company.

11      Q.  So your testimony is that, within this

12 standardized letter -- it sounds like we're agreed that

13 the request was standardized --

14      A.  Yes.

15      Q.  -- there was a request for date that the claim

16 was acknowledged?

17      A.  Correct.

18      Q.  Now, when you analyzed the data, did you find

19 that that field was populated?

20      A.  It was not populated.

21      Q.  Did you undertake any subsequent analysis or

22 efforts once you realized that that particular field

23 was not populated?

24      A.  No, there's no need to do anything.  You

25 report it to the EIC that you cannot conduct that
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 1 analysis because the data is not sufficient.

 2      Q.  So you communicate to your supervisor that

 3 more data is required to undertake this analysis,

 4 correct?

 5      A.  I communicate that the data requested was not

 6 provided.

 7      Q.  Or did you just assume that there were 100

 8 percent violations because the data was wasn't

 9 provided?

10      A.  I make no assumptions.

11      Q.  In your opinion, would that be an appropriate

12 thing to do, assume --

13      A.  Make an assumption?

14      Q.  -- that in that instance, because the field

15 wasn't populated, that there was 100 percent violations

16 of that particular statute?

17      MR. GEE:  Objection.  What's the relevance?

18      THE COURT:  I'm going to sustain the objection.

19 I'm not sure it helps me to hear what his opinion is.

20      MR. VELKEI:  Thank you, your Honor.

21          Could you read that back, just so I can -- the

22 question?

23          (Record read)

24      MR. VELKEI:  Q.  Now, Mr. Washington, I'd like to

25 put in front of you what's been previously entered into
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 1 evidence as Exhibit 5051.  And I want you to take a

 2 moment to look it over.  Take as much time as you need,

 3 and then let me know when you're done.

 4      THE WITNESS:  Okay.

 5      MR. VELKEI:  Q.  So you recognize what's been

 6 previously entered into evidence as Exhibit 5051?

 7      A.  Yes.

 8      Q.  Can you explain what that is, Mr. Washington?

 9      A.  It's an e-mail saying that there was something

10 that was not noticed during the initial analysis, and

11 that was brought to my attention, and the adjustments

12 were made.

13      Q.  I want to direct your attention to the second

14 sentence.  "You will notice a change in the numbers I

15 originally quoted you, and that's because I didn't

16 notice there were adjusted claims when we first

17 talked."

18          Do you see that sentence?

19      A.  Yes, I do.

20      Q.  So if I understand correctly that there were

21 figures that had been provided prior to this e-mail

22 that in fact were not correct?

23      A.  Based upon this, yes.

24      Q.  So you're basically stating in this e-mail

25 that the previous conclusions or findings you provided
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 1 were not correct and shouldn't be utilized?

 2      A.  Yes, you can say that.

 3      Q.  And that you were now reporting what you

 4 considered to be the correct findings, based upon your

 5 electronic analysis?

 6      A.  That's correct.

 7      Q.  In fact, isn't it the case that these findings

 8 as well turned out not to be correct, Mr. Washington?

 9      A.  That's correct.

10      Q.  So is there some document where you actually

11 got this data right?

12      A.  There should be.

13      Q.  Now, going back to the reference to your

14 having missed adjusted claims, can you explain what you

15 mean by that?

16      A.  Apparently there is a code or something within

17 that population that would indicate that this was an

18 adjusted claim, so you have to account for that.  And

19 upon the initial review, I may not have been given the

20 list of all the codes, so I don't know what I'm looking

21 at.  So when I did the initial analysis, that was not

22 taken into consideration.

23          Perhaps when the information was given to the

24 EIC, she perhaps spoke with the company who apprised

25 her of that.  And I was made aware of it and made an
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 1 adjustment on the analysis.

 2      Q.  So just if I understand correctly, at the time

 3 you first looked at the data, you didn't have a table

 4 that reflected what all the various codes meant?

 5      A.  I may not have had a completed table.

 6      Q.  Do you recall having any table?

 7      A.  I do recall, but I can't recall what it

 8 consists of.

 9      Q.  To the extent that that table exists, would

10 you have produced it in the context of this litigation?

11      A.  Would I have produced it?  I'm not certain.

12      Q.  Fair to say, though, that you were not aware

13 that a particular code meant adjusted claim?

14      A.  Correct.

15      Q.  And that had a material impact on your

16 findings?

17      A.  Yes, it does.

18      Q.  Can you explain to me the significance of that

19 fact?  Why is it significant that a claim was adjusted

20 for purposes of your analysis?

21      A.  Well, because if it's an adjusted claim, then

22 the date received and the date paid may not be the

23 dates that you utilize.  You would have to utilize the

24 date that the adjustment took place.

25      Q.  Meaning that you may have counted as untimely
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 1 certain payments which were in fact timely?

 2      A.  That's a possibility.

 3      Q.  Okay.  And that that particular issue was

 4 accounted for in these new preliminary findings?

 5      A.  Yes.

 6      Q.  And just to close the loop, these new

 7 preliminary findings, in fact, turned out to be

 8 incorrect as well?

 9      A.  From looking at this, yes, they were because

10 the population that the company gave us was wrong.

11      Q.  But the company clarified subsequently exactly

12 what the population was; isn't that true?

13      A.  Subsequent to this, yes.

14      Q.  In fact within one week or two of this actual

15 memo of yours?

16      A.  Yes.

17      Q.  Now, is it your testimony, Mr. Washington,

18 that you could not have yourself independently

19 determined that, in fact, the population that you were

20 looking at included claim lines as opposed to actual

21 claims?

22      A.  State the question again.

23      Q.  Is it your testimony that you couldn't have,

24 yourself, independently determined that the population

25 you were looking at was of claim lines, not actual
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 1 claims?

 2      A.  You can.

 3      Q.  But you didn't?

 4      A.  I took it as the total population.

 5      Q.  So you did not engage in that independent

 6 analysis?

 7      A.  I can't recall.

 8      Q.  Do you recall doing work once the additional

 9 data -- let me put it differently.

10          We've talked about the fact that the company

11 made clear for you exactly how many claims were being

12 talked about as opposed to claim lines.

13      A.  Okay.

14      Q.  What, if any, work did you do once that became

15 clear?

16      A.  I based -- okay.  If you're saying they

17 clarified the total claims, then, at that point, you

18 start looking at the specifics -- the acknowledgment

19 dates, the paid dates, the normal things that you look

20 at because now you're not questioning the population

21 because the company said this is the total population.

22      Q.  So put differently, is it your testimony that

23 you took a third cut at analyzing this data now that

24 you had the information from the company?

25      A.  A third cut?
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 1      Q.  The first situation that turned out to be

 2 incorrect was the adjust claim issue, right?

 3      A.  Yes, mm-hmm.

 4      Q.  Then we have the data or the findings that are

 5 reflected in this e-mail that also turned out to be

 6 incorrect, right?  So did you do a subsequent analysis

 7 once this additional information was obtained or

 8 provided by the company?

 9      A.  Yes.

10      Q.  Do you recall doing that?

11      A.  Yes.

12      Q.  To the extent that you had performed that

13 analysis in September 2007, would it be reflected in

14 the records that you turned over in the context of this

15 proceeding?

16      A.  There should be something.

17      Q.  Didn't destroy anything, Mr. Washington?

18      A.  Nothing's been destroyed.

19      Q.  Now, up until this point in time through the

20 end of August 2007, do you recall seeking legal advice

21 from counsel with regard to how to undertake this

22 analysis?

23      MR. GEE:  Objection, privileged.

24      THE COURT:  He can ask if he was seeking legal

25 advice.
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 1      MR. STRUMWASSER:  Not regarding.

 2      THE COURT:  The nature, you can't.

 3      MR. VELKEI:  Okay.  Sure.  I'm happy to rephrase

 4 your Honor.

 5      THE COURT:  All right.

 6      MR. VELKEI:  Q.  Up until this point in time, did

 7 you seek legal advice from counsel with regard to the

 8 PacifiCare audit?

 9      A.  No.

10      Q.  Is it typical in your practice of conducting

11 electronic analyses that you would go to legal counsel?

12      A.  No.

13      Q.  Can you think of any instances where you in

14 fact have gone to legal counsel in the context of

15 conducting these analyses?

16      A.  Never.

17      Q.  Now, initially, Mr. Washington, you utilized a

18 45-day period in assessing timeliness, correct?

19      A.  That's correct.

20      Q.  All right.  Up until that point in time, had

21 you utilized a 45-day -- let me withdraw that question.

22          Where did you come up with a 45-day period?

23      A.  That is something generally used in market

24 conduct for -- because it's based upon 30 working days.

25      Q.  So in your opinion, 30 working days equals 45
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 1 calendar days?

 2      A.  Basically, yes.

 3      Q.  Now, at some point in time, the Department of

 4 Insurance changed their position on that and started

 5 utilizing 42 calendar days.

 6      MR. GEE:  Objection, no foundation.

 7      THE COURT:  He hasn't finished his question.

 8          Are you finished with your question?

 9      MR. VELKEI:  No.

10      Q.  Do you recall anything like that happening?

11      MR. GEE:  No foundation.

12      THE COURT:  If you know.

13      THE WITNESS:  No.

14      MR. VELKEI:  Q.  So you don't recall having

15 conversations with anybody at the Department of

16 Insurance instructing you to utilize something

17 different from what you had typically done, i.e., 42

18 days versus 45 days?

19      A.  No, I don't.

20      Q.  Now, if I understand correctly, at its

21 simplest, the analysis looked at the date the claim was

22 received and then the date of final adjudication,

23 correct?

24      A.  Correct.

25      Q.  If that date of final adjudication was more
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 1 than 45 days, in your opinion, it should be treated as

 2 an untimely payment, correct?

 3      A.  It's a late payment.

 4      Q.  Now, is the ACL software able to distinguish

 5 between different types of adjudications?

 6      A.  It is, provided the information is provided on

 7 the data sheet.

 8      Q.  So not every adjudication is a payment,

 9 correct?

10      A.  That's correct.

11      Q.  In fact, there are numerous instances where

12 there was money being paid back to PacifiCare that were

13 being included in the paid claims file, correct?

14      A.  As far as -- it's possible, yes.

15      Q.  Does the ACL software have an ability to

16 distinguish between an overpayment and an actual

17 payment to a provider or member?

18      A.  If a code is given, it can.

19      Q.  Now, is it standard for the Department of

20 Insurance, for you, in the context of an electronic

21 analysis, to ask for that kind of data?

22      A.  Is it standard for us to ask for that type of

23 data?  I don't recall.  I mean -- the list is extensive

24 that we request.

25      Q.  Okay.  But presumably, if you -- to be able to
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 1 utilize the software to distinguish between an

 2 overpayment and an actual payment to a provider,

 3 there's certain data that's required for the ACL to do

 4 that, correct?

 5      A.  It would be, yeah.

 6      Q.  It's your testimony that you have no idea

 7 whether the Department asked for that data from

 8 PacifiCare?

 9      A.  That's correct.

10      Q.  You don't use it -- as a general practice, you

11 don't include that request in any electronic analyses

12 that you do?

13      A.  I can't recall each and every item that is

14 requested on the standardized letter.

15      Q.  How long is the standardized letter?

16      A.  Two and a half pages, something like that.

17      Q.  Not too extensive?

18      A.  It's extensive enough that I don't memorize

19 everything that we request.

20      Q.  Is the ACL software able to distinguish

21 between money that's owed to provider and money that

22 goes against a deductible where no money is owed by the

23 company?  Do you understand the distinction?

24      A.  Yes.  Yes, I do.  Yes.

25      Q.  Did you undertake that kind of inquiry in
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 1 evaluating the PacifiCare population?

 2      A.  I don't recall.

 3      Q.  Would there be certain special data that would

 4 be required to do that?

 5      A.  Just codes.

 6      Q.  And is it the Department's standard policy to

 7 ask for those codes?

 8      A.  I don't recall.

 9      Q.  Does the Department have a standard policy

10 with regard to asking for an index of the various codes

11 that might be provided by a company?

12      A.  Yes.

13      Q.  And it's your testimony with regard to Exhibit

14 5030 that there may have been some kind of index, but

15 you're pretty certain that it didn't include a

16 definition of an adjusted claim?

17      A.  It may have.  I don't recall.

18      Q.  Mr. Washington, was there a minimum amount of

19 interest due that you needed -- was there a threshold

20 amount of interest that had to be due for you to

21 consider something to be untimely or late?

22      A.  No.  Interest is --

23      MR. GEE:  Objection, vague.

24      THE COURT:  Sustained.

25      MR. VELKEI:  Q.  Where I'm trying to go, and
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 1 forgive me for being so inarticulate, if it turned out

 2 that the claim was late but only 2 cents was required,

 3 2 cents of interest was required, in your opinion, did

 4 you still treat that as a late pay because interest was

 5 required?

 6      A.  Yes, yes.

 7      Q.  So there was no minimum threshold that had to

 8 be hit?

 9      A.  No.

10      Q.  Okay.  Now, how did you evaluate whether the

11 claims that were in the PacifiCare population were

12 clean or dirty?  And before -- maybe I should just ask

13 a foundational question.

14          Do you understand the distinction between

15 clean and dirty in the context of claim payment?

16      A.  As being spoken now, no.

17      Q.  So the difference would be -- let's make sure

18 we agree.  If a claim is contested, it doesn't have to

19 be paid within 30 working days from receipt?

20      A.  Provided a contested letter -- providing a

21 notice is sent out to the claimant, that is correct.

22      Q.  So in assessing timeliness, assuming that the

23 proper notice was sent out contesting the claim,

24 payment would not have to be made within the 30 working

25 days?
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 1      A.  That's correct.

 2      Q.  Now, what did you do in your analysis to make

 3 sure that you were not counting contested claims as

 4 late pays?

 5      A.  Based on the fact that there is no column

 6 provided by the company that shows a date when

 7 additional information is requested, you make no

 8 further analysis.  You come up with a population; you

 9 tell the company, "Here are the claims that we deemed

10 as late pay."

11          It is upon the company's part at that point in

12 time to come back to us and say, "No, we requested

13 additional information on this claim.  So this claim

14 should not be included in that population," and also

15 provide us with the proof that you requested additional

16 information to substantiate your claim.

17      Q.  Now, I heard -- and I may have heard you

18 incorrectly -- that the company didn't include that

19 field in their data response?

20      A.  That's correct.

21      Q.  I thought the Department was the one that

22 created the fields?

23      A.  The Department creates a letter that has --

24 and these are things that are requested -- adjusted

25 dates, things of that nature are within that letter.
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 1 It is not the DOI's responsibility to populate that

 2 field.  It'S the company's.

 3          If they don't provide it, we can only work

 4 with what they provide us with.

 5      Q.  So, fair to say that you did not undertake any

 6 kind of analysis to determine whether any of the claims

 7 that you counted as late were in fact contested,

 8 correct?

 9      A.  If I can recall, the population that would

10 contain -- the field that would contain that was blank.

11      Q.  Just so we're clear, sir, you didn't undertake

12 any kind of analysis to determine whether the claims

13 that you deemed as late were in fact contested claims,

14 correct?

15      A.  That would be incorrect.

16      Q.  So what analysis did you undertake to make --

17 to try to distinguish between claims that were

18 contested and claims that were not?

19      A.  Look in that particular field that would have

20 that date in there.  If it's blank, then you can't use

21 it.

22      Q.  So other than just looking at a blank field,

23 you undertook no other analysis or work to determine

24 whether in fact any of the claims that you deemed as

25 late were, in fact, contested?
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 1      A.  That's correct.  You can't.

 2      Q.  I assume that you didn't go back to the

 3 company and ask for that information, correct?

 4      A.  I presented my findings to the claims -- the

 5 examiner in charge, and that point in time, they

 6 converse with the company.  I'm not involved with

 7 conversing with the company at all.

 8      Q.  So you did not make a follow-up data request

 9 upon PacifiCare?

10      A.  No.

11      Q.  And are you aware of anybody at the Department

12 making that follow-up request with PacifiCare?

13      A.  I am not aware.

14      Q.  So it is certainly possible that the number

15 that you came up with as late pays would have included

16 claims that had been properly contested, correct?

17      A.  That's possible, yes.

18      Q.  Let me give you another situation.  If a

19 provider submitted multiple claims -- so you have

20 provider X, provider Velkei, submits three claims for

21 one date of treatment, right, and those were not paid

22 within 30 working days, did you count that as multiple

23 claims that were late or just one since they were

24 related?

25      A.  If it has a separate claim number, it's
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 1 multiples.

 2      Q.  So you did not undertake any kind of analysis

 3 to determine whether, in fact, three claims were all

 4 related to one date of service and therefore should

 5 probably be treated just as one?

 6      A.  No.

 7      Q.  If PacifiCare suspended a claim during

 8 processing, did you include or exclude the days in

 9 suspension in calculating whether a claim was timely or

10 not?

11      A.  If there is no date in the column which would

12 indicate that this was a contested claim, then it gets

13 included in the population.

14      Q.  What was the approach that you took in

15 analyzing individual claims?

16      A.  As opposed to?

17      THE COURT:  I don't think that question has enough

18 information in it to answer.

19      MR. VELKEI:  I'm happy to rephrase.  Forgive me.

20 I'm still a little rusty, your Honor.

21      Q.  All right.  We've got group claims and

22 individual claims, right?

23      A.  Right, yes.

24      Q.  So did you undertake any different analysis of

25 the individual claims versus the group claims?
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 1      A.  No.  The same analysis would take place, but

 2 what you would do, in the general population given,

 3 there would be a code that indicates individuals from

 4 group.  So what you would do is filter out those, and

 5 you would look at them independent of one another.

 6          But the same analysis would be conducted

 7 regardless to whether or not it's group or individual.

 8      Q.  Okay.  Did you utilize ACL to analyze

 9 individual claims?

10      A.  Yes.

11      Q.  I'd like to, if we can, Mr. Washington, take a

12 look at the draft report that was submitted to

13 PacifiCare in November of 2007.  So let me get you a

14 copy of that.

15      A.  Sure.

16      Q.  And that's been previously entered into

17 evidence as Exhibit 116.  And you can look at it as

18 much as you want, but let me direct to you the pages

19 I'm going to ask you about.  It's specifically

20 descriptions of the electronic analysis.

21          So let me get to you the page because it's

22 pretty thick.

23          Give me one second, Mr. Washington.

24          I think we're focused on the private report,

25 what I call the private report.  And this is described
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 1 as alleged violations other than under Section 790.03.

 2      A.  Okay.

 3      Q.  And that begins at CDI111388.

 4          So I'm going to direct your attention to the

 5 specific pages that deal with the electronic analysis.

 6 Hopefully I got this right.

 7          Here's the confusion.  We've got four reports

 8 in here.

 9          I think the report we're actually looking at,

10 Mr. Washington, begins at CDI111285.  The particular

11 pages that we're going to be talking about are Pages 15

12 and 16.  So take your time, look those over, let me

13 know when you're ready.

14          That's Bates numbers 111302 and 303.

15      A.  Okay.

16      Q.  Are you ready?

17      A.  Yes.

18      Q.  I'd like to direct your attention to start

19 with the first paragraph under "Electronic Analysis."

20 "Examiners received a listing of 1,077,024 group paid

21 claims and 48,683 individual paid claims."

22          So, so we're clear, the population that you

23 were evaluating in the electronic analysis was paid

24 claims, correct?

25      A.  Correct.
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 1      Q.  It says, "The results of the computerized data

 2 analysis revealed that 40,808 group paid claims and

 3 1329 individual paid claims were not reimbursed as soon

 4 as practical, but no later than 30 working days from

 5 receipt...."

 6          So I add those together and, consistent with

 7 the OSC, come up with the number 42,137.

 8      A.  Okay.

 9      Q.  All right.  Can you explain to me how you

10 derived the number 42,137?

11      A.  Just by doing the analysis of the group and

12 then the individual.

13      Q.  So you strictly -- you got that number

14 strictly from looking at the conclusions reflected in

15 the ACL queries?

16      A.  Correct.

17      Q.  Are there any documents that support the

18 calculation of this particular number that you're aware

19 of?

20      A.  No.

21      Q.  No documents whatsoever?

22      A.  I mean, other than a table that was probably

23 printed out and given.

24      Q.  Do you recall, as you sit here, any document

25 that reflects this calculation of 42,137 and how you
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 1 got there?

 2      A.  I know how I would get there, but I don't

 3 recall right now of a particular document.

 4      Q.  Okay.  Let's explore a little bit more if we

 5 could how you got to that number.  Could you give me a

 6 little bit more detail on how you got there?

 7      A.  Sure.  I would take -- from the group itself,

 8 I would look at the date that the claim was processed

 9 and the date that it was received and determine how

10 many days that it took to do that.

11          And if it met the criteria of being in excess

12 of 45 days, that would constitute a late claim just

13 based upon information that's provided.  Okay?  And

14 then that number is what I would look at and report as

15 a late claim.

16      Q.  You're saying that the number came strictly

17 from the ACL software?

18      A.  That's correct.

19      Q.  And that you conducted some kind of query to

20 come up with that?

21      A.  Yes.  You do a filter.

22      Q.  Do you understand what log files are?

23      A.  Yes, I do.

24      Q.  Can you explain what those are?

25      A.  Those are -- it's part of the ACL program that
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 1 basically tracks everything that an individual would

 2 perform or did in that particular worksheet.

 3      Q.  Simply put from my perspective, because I'm

 4 not technical, does that mean that any queries -- there

 5 would be a log of any queries that were made on the

 6 database and what those results would be?

 7      A.  It would show the queries.  I'm not sure if it

 8 would show the results.

 9      Q.  You would agree with me, would you not,

10 Mr. Washington, that the Department has produced no

11 logs whatsoever that tie to the 42,137 number?

12      A.  I don't know that for a fact.

13      Q.  You're certainly aware that we made several

14 requests upon the Department for those specific log

15 files, correct?

16      A.  I was requested to provide information from

17 ACL that did consist of log information.  And I

18 provided what I had.

19      Q.  Did you provide the particular query that you

20 made that resulted in the 42,137 figure?

21      A.  I provided the logs that would contain what

22 was done.

23      Q.  Did you provide a specific log file that

24 showed that particular number, sir?

25      A.  I don't recall.
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 1      Q.  You certainly understand that it's our

 2 position that it hasn't been produced?

 3      A.  That's my understanding as of today.

 4      Q.  When you went back -- well, prior to today,

 5 Mr. Washington, you certainly understood that we were

 6 making several requests for that information, correct?

 7      A.  Several requests?  I know of a request to get

 8 all the information that I had, which I provided.

 9      Q.  Did you make any subsequent follow-up requests

10 to go back and look for that particular log file?

11      A.  No.

12      Q.  Nobody asked you to do that?

13      A.  No.

14      Q.  So we're now in November 2007.  So you first

15 got engaged on this particular file in August, right?

16      A.  Yes.

17      Q.  Fair to say that, up through November, you had

18 spent very little time on this particular engagement;

19 isn't that correct, Mr. Washington?

20      A.  That's correct.

21      Q.  In fact, you had billed to the audit a total

22 of only five hours for the month of August 2007.

23 correct?

24      A.  Okay.

25      Q.  Is that correct?
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 1      A.  That's correct.

 2      Q.  So for the months of September, October, and

 3 November, total time spent by you were two hours; isn't

 4 that correct?

 5      A.  If that's what's reported, that's correct.

 6      Q.  Reported on the invoices that were sent by the

 7 Department to PacifiCare, correct?

 8      A.  That is correct.

 9      MR. VELKEI:  I'd like to put those in front of

10 you, if I could.

11      THE COURT:  Is this a prior exhibit?

12      MR. VELKEI:  No, your Honor.  It's a new one.  So

13 it would be 5332.  And we can remove the

14 confidentiality designation.  I apologize if that's on

15 there.

16      THE COURT:  Okay.

17          (Respondent's Exhibit 5332, PAC0540400

18           marked for identification)

19      THE COURT:  Exhibit 5332 is an invoice dated

20 November 5th, 2007.

21      MR. VELKEI:  It's a series of invoices, your

22 Honor.  And if you will look at -- there's a period.

23 So there's an invoice for each of August, September,

24 October, and November of 2007.  And the invoice dates

25 are different at the top.
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 1      THE COURT:  The top date of the first page is

 2 November 5th, 2007.

 3      MR. VELKEI:  That's correct.

 4      Q.  Do you agree, Mr. Washington, that 5332

 5 reflects a total of only seven hours spent by you in

 6 the context of this particular engagement?

 7      A.  Yes.

 8      Q.  Now, ultimately, Mr. Washington, you concluded

 9 that 96.54 percent of group claims were paid within 30

10 working days.  Does that sound about right?

11      A.  Number sounds familiar.

12      Q.  Let me get you what's been previously entered

13 into evidence, I believe, as Exhibit 5190.  Take a

14 moment to look it over, sir, and let me know when

15 you're done.

16      A.  Okay.  I'm familiar with this.

17      Q.  You recognize 5190?

18      A.  Yes.

19      Q.  This is, in fact, a document that you

20 prepared, correct?

21      A.  That's correct.

22      Q.  This was prepared sometime in July of 2008;

23 isn't that true?

24      A.  Yes.

25      MR. GEE:  Do you have a date on here?
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 1      MR. VELKEI:  I'm just going off of the metadata,

 2 and the metadata shows July 23, 2008.  If you have a

 3 different date, let me know.

 4      THE COURT:  Remind me what the number is, 51- --

 5      MR. VELKEI:  -- -90.

 6      Q.  So the metadata that was provided by the

 7 Department reflects this document was prepared on July

 8 23rd, 2008.

 9      A.  Okay.

10      Q.  Does that sound about right?

11      A.  If that's what it says.  I don't recall dates.

12      Q.  Now, the number -- going back to the draft

13 report that was prepared for the company --

14      A.  Uh-huh?

15      Q.  And we can go to Bates No. CDI111302.

16 According to that report, the total number of group

17 paid claims that were late or untimely was 40,808

18 correct?

19      A.  Correct.

20      Q.  That number didn't change in the final report;

21 isn't that true?

22      A.  I have not seen any of the reports, so I don't

23 know.

24      Q.  Certainly as of the draft report the number

25 was 40,808, correct?
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 1      A.  Okay.

 2      Q.  Can you tell me -- I'm happy to have you

 3 independently verify this, sir.  But I spent a fair

 4 amount of time trying to figure out how you got to

 5 42,137.  And I kept coming back to this particular

 6 document because, presumably, we've now changed the

 7 time period; so what's considered late is more than 42

 8 days, correct?

 9      A.  On this one here, yes.

10      Q.  Right.  And based on your prior testimony,

11 that's not consistent with what you typically do,

12 correct?

13      MR. GEE:  Misstates his testimony.

14      THE COURT:  Overruled.  On the note next to it, it

15 says something about, "at 2 days past 45-day limit."

16      MR. VELKEI:  Right.

17      THE COURT:  So I'm confused.

18      MR. VELKEI:  Q.  Can you explain the "45-day

19 limit," Mr. Washington, what that means?

20      A.  45 days, 45 calendar days.

21      Q.  And back to -- the 45 calendar days is your

22 view of what 30 working days translates to, correct?

23      A.  Yes.

24      Q.  But for purposes of this analysis, anything

25 more than 42 calendar days was treated as untimely,
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 1 correct?

 2      A.  Based upon this, yeah.

 3      Q.  Now, the problem I had is, even assuming that

 4 that were correct -- and obviously we don't agree with

 5 that -- if I add up the columns or the rows beginning

 6 at 4,831, 3,301, 5,387, 1,960, 21,726, and 33, I come

 7 up with a number of 37,238.

 8      A.  Okay.

 9      Q.  Now, does that sound right based upon your

10 view of this document?

11      A.  Yeah, that number sounds familiar.

12      Q.  Okay.  Now, what I also did is I calculated

13 the delta between 40,808 and 37,238 and came up with a

14 difference of 3,570.  You want to check my math on

15 that?  I want to make sure we're on the same page.

16      A.  I'll take your word at it.

17      Q.  Now, the number 3,570 corresponds exactly to

18 the number of instances where PacifiCare received money

19 back from providers; isn't that true?

20      A.  I don't know.

21      Q.  Well, that information was specifically

22 provided to you, wasn't it, Mr. Washington?

23      A.  I don't recall.

24      Q.  Let's take a look at what's been previously

25 entered by the Department as Exhibit 107.  So why don't
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 1 you take a moment to look that over, sir, and let me

 2 know when you're done.  Take your time.

 3          Do you recognize this document?

 4      A.  Yes, I see the e-mail.  Yes.

 5      Q.  This was in fact the document --

 6      A.  Let me clarify the record.  I recognize the

 7 e-mail.

 8      Q.  Okay.

 9      A.  The general inquiry is not anything that I

10 recognize.

11      Q.  Is it your testimony, sir, that you never

12 received what was attached to the e-mail from

13 Ms. David?

14      A.  I may have.  I can't -- I don't recall.

15      Q.  I'm just going to note for the record that the

16 Bates numbers are consecutive.  And our read of this

17 document is this is one complete document.

18      A.  Okay.

19      Q.  I don't know if the Department has a different

20 view, but this is all one document.  And this is based

21 on what was produced to us by the Department.

22      A.  Okay.

23      Q.  Probably the case that you received the

24 referral response attached, correct?

25      A.  Probably.
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 1      Q.  Presumably, if Ms. David asked you to look at

 2 it, you would have taken a look at it, right,

 3 Mr. Washington?

 4      A.  I would.  That's correct.

 5      Q.  Now, the number 37,238 that we saw on Exhibit

 6 5190 corresponds to the number that was provided by

 7 PacifiCare, right?

 8      A.  Right.

 9      Q.  If you look down at the very bottom of the

10 second page of the document, it says, "3,570 were

11 claims were a discovery [sic] request and the claim was

12 entered as a 'no-pay.'  Therefore, no interest was

13 due."

14      A.  Okay.

15      Q.  What do you understand that to mean?

16      A.  That 3,750 claims were -- 3,750 claims,

17 apparently money was requested back and that should not

18 be part of the interest-owed population.

19      Q.  Okay.  And you would also agree with me that

20 that 3,750 figure corresponds exactly between -- the

21 difference between the number that's put in the reports

22 and the number that's actually reflected in your

23 document, correct?

24      A.  Okay.  Yes, yes.

25      Q.  And you're going to agree with me that that
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 1 shouldn't be included, correct, Mr. Washington?

 2      A.  Based on what was just stated, yes.

 3      Q.  Isn't it in fact the case that the company was

 4 also telling you that that number was also already

 5 included in the 37,238, correct?

 6      A.  Based on this, yes.

 7      Q.  So presumably that number, 3,750, or whatever

 8 was the exact number of overpayment recoveries, should

 9 not have even been included in that 37,000 number,

10 correct?

11      MR. GEE:  Objection, no foundation.

12      THE COURT:  Overruled.

13          If you understand the question.

14      THE WITNESS:  I really don't understand it.

15      MR. VELKEI:  Q.  Okay.  Going back to 5190, based

16 upon this document, assuming that anything over 42 days

17 is late, as reflected here --

18      A.  Right.

19      Q.  -- you come up with a number of 37,238,

20 correct?

21      A.  Okay.

22      Q.  That's the same number that corresponds in the

23 referral response, correct?

24      A.  Right.

25      Q.  And the referral response makes clear that
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 1 that 37,238 includes roughly 3500 instances where

 2 PacifiCare received money back from doctors?

 3      MR. GEE:  Objection, misstates the document.  I

 4 don't see it making clear that that is related to the

 5 37,238.

 6      THE COURT:  All right.

 7      MR. VELKEI:  Q.  Mr. Washington?

 8      MR. GEE:  There's an objection.

 9      THE COURT:  Well, I'm not sure.  I'll let

10 Mr. Washington answer if he understands it that way.

11      THE WITNESS:  No, I don't really understand it.

12      THE COURT:  All right.

13      MR. VELKEI:  Q.  "Electronic data analysis of the

14 group paid population indicates 37,238 claims were not

15 paid within 30 working days" -- and 14,000 of those

16 claims did not include interest.

17      A.  Okay.

18      Q.  Right?

19      A.  That's correct.

20      Q.  The company then proceeds to break down those

21 14,000 claims that didn't have interest and discloses

22 that 3,570 of those 14,000 reflected payments by

23 doctors back to PacifiCare.

24      A.  Okay.

25      Q.  Is it your read, is it your conclusion,
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 1 Mr. Washington, that the 14,000 number is not included

 2 within the 37,000?

 3      MR. GEE:  Objection, vague.

 4      THE COURT:  I don't know.

 5          Do you understand, Mr. Washington?

 6      THE WITNESS:  No, I don't.

 7      MR. VELKEI:  Q.  Okay.  Let's go back to

 8 Paragraph 1 of the response.  "Electronic data analysis

 9 of the group paid population indicates 37,238

10 claims" --

11      MR. GEE:  You're reading from -- not the response,

12 right?  You're reading from the question?

13      MR. VELKEI:  Okay.

14      MR. GEE:  I'm just trying to figure out where we

15 are.

16      MR. VELKEI:  I appreciate your clarification for

17 me because this is the Department's language.  All

18 right?  So maybe we should understand where the

19 Department was coming from.

20      Q.  So I read this language, sir, the second

21 sentence of that paragraph, to mean that there were

22 over 37,000 instances where the Department determined

23 that the claims were not paid within 30 working days,

24 correct?

25      A.  That's correct.
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 1      Q.  And that, of that 37,000 number, 14,000 of

 2 them no interest was paid?

 3      A.  That's correct.

 4      Q.  So 14,000 is a subset of the 37,238, right?

 5      A.  That's right.

 6      Q.  And the company made clear that, of that

 7 14,000 number, roughly 3500 reflected payments back to

 8 PacifiCare from doctors.

 9      A.  Okay.

10      Q.  So those should not have been included in the

11 number of late pays, wouldn't you agree,

12 Mr. Washington?

13      A.  Correct.

14      MR. GEE:  Are we close to a time for a break?

15      THE COURT:  Did you want to take a lunch break?

16      MR. VELKEI:  Five more minutes, your Honor, and

17 we're at the perfect time.

18      THE COURT:  Okay.

19      MR. VELKEI:  Q.  Now, it was also disclosed, in

20 this very document, by the company, that that 14,000

21 figure also included almost 5,000 instances where no

22 money was due because it applied against the

23 deductible, correct?

24      A.  That's what it says, yes.

25      Q.  But you still counted those as late pays in
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 1 your analysis; isn't that true, Mr. Washington?

 2      A.  Yeah, in my analyses prior to this.

 3      Q.  The number that is reflected in the draft

 4 report that was provided to PacifiCare as untimely

 5 payments included almost 5,000 claims where no money

 6 was owed because it applied against the deductible,

 7 correct?

 8      MR. GEE:  Objection, vague.  Here you're talking

 9 about -- they're talking about interest.  And now

10 you're jumping to timeliness.  I'm not sure I'm

11 following the question.

12      THE COURT:  Well, they are actually two separate

13 things.  Something could be untimely and not require

14 interest.  So you need to clarify.

15      MR. VELKEI:  Well, I think we've established, your

16 Honor, that the 14,000 figure was a subset of the

17 37,000.  And the 37,000 is the number, according to

18 this report, of late pays.  5190.

19          So 14,000, Mr. Washington has testified, is a

20 subset of the 37,000.  He's already testified that of

21 that 14,000 the company disclosed roughly 3500 were not

22 payments owed but, in fact, payments made by doctors.

23          And the only point I'm trying to establish is

24 the company also disclosed to the Department that a

25 number of these claims involved instances where no
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 1 money was owed.

 2      Q.  So I can simply rephrase my question to make

 3 clear, Mr. Washington, that the company certainly

 4 disclosed that there were almost 5,000 claims of that

 5 37,000 where no money was owed because it applied

 6 against a deductible, correct?

 7      A.  I see that.  Yes.

 8      MR. VELKEI:  All right.  We can take a break here.

 9 I should be done, your Honor, probably an hour, hour

10 and a half.  So we'll be done with this witness today.

11      THE COURT:  All right.

12          Lunch break.  Return at?

13      MR. KENT:  1:30?

14      THE COURT:  1:30.

15          (Whereupon, the luncheon recess was taken

16           at 11:59 o'clock a.m.)

17

18

19

20

21

22

23

24

25
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 1                     AFTERNOON SESSION

 2                         ---o0o---

 3          (Whereupon, the appearance of all

 4           parties having been noted for the

 5           record, the proceedings resumed

 6           at 1:41 o'clock p.m.)

 7      THE COURT:  Go back on the record.

 8        DIRECT EXAMINATION BY MR. VELKEI (Resumed)

 9      MR. VELKEI:  Q.  Mr. Washington, if you could turn

10 back to Exhibit 5190.

11      A.  Sure.

12      Q.  Now, this was a document that was prepared by

13 you, correct?

14      A.  Correct.

15      Q.  The Judge pointed out something.  And I just

16 wanted to focus back on that.  You've got 43 days in

17 here, and you've also got 45 days.

18      A.  Mm-hmm.

19      Q.  So if you look to the right of the chart that

20 you prepared, it talks about the 45-day limit.  Was

21 that initially the number that you put into this

22 document?

23      A.  It's been so long, I can't recall.  I think

24 this is the only document that was ever produced.  So

25 it wouldn't have been another document.
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 1      Q.  Okay.  Do you recall why it was that the

 2 numbers -- were numbers changed from 45 to 43 in the

 3 document?

 4      A.  That, I don't recall.

 5      Q.  Do you recall why a number other than 45 was

 6 used by you in this document?

 7      A.  Not today.

 8      Q.  Do you think that you were instructed to do so

 9 by someone other than -- do you think you were

10 instructed to do that, sir?

11      MR. GEE:  Objection, asked and answered.

12      THE COURT:  Overruled.

13      THE WITNESS:  I don't recall.

14      MR. VELKEI:  Q.  Any recollection whatsoever with

15 regard to this change from 45 days to 42 days?

16      A.  I don't recall.

17      Q.  Couple more cleanup questions.  We talked

18 about the 42,137 as a number that was derived from the

19 ACL program, correct?

20      A.  (Nods head affirmatively).

21      Q.  So we broke that, I believe, into 40,808 for

22 group and 1329 for claims.

23      A.  Okay.  Or --

24      THE COURT:  For individual?

25      MR. VELKEI:  For individual.  Thank you.
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 1      Q.  If I understand correctly, sir, to the extent

 2 that there was actually a query done to come up with

 3 those results, there would be something reflected in

 4 the log files, correct?

 5      A.  Perhaps, yes.

 6      Q.  That is the practice?  To the extent a query

 7 is performed under ACL software, there is a log kept of

 8 those queries, correct?

 9      A.  That is my understanding.  When I'm performing

10 the function, I don't look at the logs.

11      Q.  As we sit here today, you're not aware of any

12 log files that reflect that there was, in fact, a query

13 made that resulted in these two conclusions of 40,808

14 and 1329?

15      A.  No.

16      Q.  One second.  I just wanted to close the loop

17 on one other issue.

18          If we could turn to -- I believe it's Exhibit

19 107, sir, which is the e-mail from Ms. David to you

20 attaching a referral and a response.

21      A.  Mm-hmm.

22      Q.  Focusing your attention on the second page of

23 that document.

24      MR. GEE:  Hold on.  I don't think he has it yet.

25      THE WITNESS:  Okay.
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 1      MR. VELKEI:  Q.  Focusing your attention on the

 2 second page of that document, Paragraph No. 1, the

 3 reference of 37,238, so that the record's clear, that

 4 was a number that you derived from the ACL software

 5 program, correct?

 6      A.  Correct.

 7      Q.  Is that also true of the 14,011.?

 8      A.  Correct.

 9      Q.  Effectively, what the Department's doing was

10 asking PacifiCare for information with regard to those

11 preliminary conclusions, correct?

12      A.  Correct.

13      Q.  This is where PacifiCare disclosed the issues

14 with regard to overpayment recovery and deductibles?

15      A.  Correct.

16      Q.  All right.

17          I want to focus, if we can, on the electronic

18 analysis that was done on the acknowledgment piece.  If

19 we turn back to Exhibit 116, which is the draft report,

20 and we go to that page citation -- it would be

21 Bates No. CDI111302.

22      A.  Okay.

23      Q.  Okay.  And we go to the third paragraph.  It

24 states here, "The electronic data analysis also

25 detected that the company did not comply with the
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 1 acknowledgment of claim receipt.  And this violation

 2 occurred in the entire 1,125,707 paid claims

 3 population.  The Department alleges these acts are in

 4 violation of CIC 10133.66(c)."

 5          Could you tell me what work was done in

 6 connection with the electronic analysis that resulted

 7 in that conclusion?  What work did you do to result in

 8 the conclusion that there were, in effect, 100 percent

 9 violations?

10      A.  Looked in the column that would contain that

11 information, which would be the date acknowledged.

12      Q.  So you simply ran a query and, because there

13 was nothing in that field, it came up with 100 percent

14 violations?

15      A.  I reported that I couldn't complete the task

16 because there was nothing there.

17      Q.  But in fact, at this point, the Department,

18 rather than just saying they didn't have the data to

19 undertake the analysis, just simply concluded that all

20 of the claims violated this particular statute,

21 correct?

22      MR. GEE:  Objection, no foundation.  He said he

23 didn't see this document before today.

24      MR. VELKEI:  I don't recall that.  So -- I don't

25 recall that.
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 1      Q.  If you know, sir.

 2      THE COURT:  Did you see this document before, the

 3 attachment?

 4      THE WITNESS:  First time is today.  First time is

 5 today -- which document?

 6      MR. VELKEI:  Q.  I'm talking about the document in

 7 front of you.

 8      MR. GEE:  116, this one.  The one you're looking

 9 at.

10      THE WITNESS:  Oh.  Today is the first time I've

11 ever seen it.

12      THE COURT:  Okay.

13      MR. VELKEI:  Q.  Did you assist in preparing any

14 of the language that was utilized in the report?

15      A.  No, no.

16      Q.  Are you aware whether any additional

17 information was provided by PacifiCare that would have

18 led the CDI to conclude that there were 100 percent

19 violations?

20      A.  No.

21      Q.  Now, you certainly had available to you in the

22 data that was provided by PacifiCare the number of

23 claims that were paid within 15 working days, correct?

24      A.  Correct.

25      Q.  It would have been a simple query just to
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 1 determine how many of those claims had been paid in 15

 2 working days, right?

 3      A.  That's correct.

 4      Q.  And the number is roughly about a million of

 5 those claims had, in fact, been paid within 15 working

 6 days; isn't that true, sir?

 7      A.  I don't recall the number.

 8      Q.  Fair to say that you didn't undertake an

 9 analysis of how many claims had in fact been paid in 15

10 working days, correct?

11      A.  That's correct.

12      Q.  You also could have determined from the data

13 whether or not the claim was submitted via an

14 electronic clearinghouse or submitted via paper,

15 correct?

16      A.  It's possible.  I don't recall.

17      Q.  Fair to say that you never undertook an

18 analysis to determine how many of the claims were

19 submitted via an electronic clearinghouse?

20      A.  No.

21      Q.  You do understand what an electronic

22 clearinghouse is?

23      A.  Yes, I do.

24      Q.  Could you just explain for the record.

25      A.  That's a claim that's submitted by electronic,
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 1 not by paper.

 2      Q.  And it's automatically acknowledged by the

 3 clearinghouse, correct?

 4      A.  Whether or not it is, I don't know.

 5      Q.  Focusing, then, on some of the other

 6 engagements that you've been involved in, if I

 7 understand correctly, it's your testimony that you have

 8 done between 20 and 30 electronic analyses?

 9      A.  Correct.

10      Q.  Could you be more precise about what that

11 number is?

12      A.  No, I can't.  It's somewhere between 20 and

13 30.

14      Q.  Presumably -- no more paper shuffling.

15          Presumably, you have a record that would

16 enable you to determine with more precision how many

17 electronic analyses you've conducted?

18      A.  No.

19      Q.  You don't keep records of the electronic

20 analyses that you've done?

21      A.  Not all of them.

22      Q.  I believe your prior testimony was you didn't

23 destroy documents.  But let me just be clear.  You

24 didn't destroy any documents in connection with the

25 PacifiCare analysis; is that your testimony?
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 1      A.  I am unaware of destroying any documents for

 2 any reports.

 3      Q.  So then, presumably, if you haven't destroyed

 4 any documents for any of the reports, meaning any

 5 electronic analyses you've done, then there should be

 6 some record that reflects those electronic analyses,

 7 correct?

 8      A.  Perhaps.

 9      Q.  As a matter of custom and practice, do you

10 maintain a copy of each of those analyses that you

11 undertake?

12      A.  Maintain a copy?  I keep the file on the

13 computer.

14      Q.  So for every electronic analysis that you've

15 undertaken, you maintain a file on your computer that

16 reflects the results of those analyses?

17      A.  Yes.

18      Q.  All right.  How many of those analyses

19 involved an evaluation of timeliness of payment?

20      A.  All of them.

21      Q.  How many involved healthcare companies?

22      A.  I can't recall the number.

23      Q.  Do you have some sense of what it would be?

24      A.  No.  I don't.

25      Q.  But that would certainly be reflected in the
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 1 files that you maintain at your office?

 2      A.  Yes.

 3      Q.  And focusing on timeliness, what, in your

 4 opinion, Mr. Washington, is an acceptable level of

 5 error?

 6      A.  There is no stated guideline.  So I am not one

 7 to sit here and render an opinion on what is

 8 acceptable.

 9      Q.  Fair to say that you've never undertaken an

10 electronic analysis where it was concluded that the

11 company was 100 percent timely on all payments?

12      A.  No, I've never seen that.

13      Q.  Is it your testimony, then, sir, that there

14 are no standards within the CDI internally that talk

15 about what an acceptable level of error would be?

16      MR. GEE:  To his knowledge?

17      MR. VELKEI:  Q.  To your knowledge?

18      A.  To my knowledge, is correct.

19      Q.  You've never received any training in that

20 regard?

21      A.  No.

22      Q.  So who makes the determination of what is an

23 acceptable level of error then?

24      MR. GEE:  In general or in this case?

25      MR. VELKEI:  With regard to the electronic



9617

 1 analyses that he's undertaken.

 2      THE WITNESS:  I'm really not sure at the point

 3 that you're trying to get at because, if there's no

 4 standard -- all we do is report the findings.

 5      MR. VELKEI:  Q.  Okay.  What's the lowest

 6 percentage of timely payments that you've come across,

 7 lowest percentage that you've seen.

 8      MR. GEE:  Objection.  I don't know what the

 9 relevance is.

10      THE COURT:  What's the relevancy?

11      MR. VELKEI:  Goes to penalties, your Honor.  I

12 mean, it's undisputed that we were at 97 percent

13 compliance.  We think it's 98 or 98.5.

14          Be that as it may, if they're contending that

15 that somehow entitles them to $400 million in

16 penalties, then we're entitled to understand what have

17 been the other cases, what were the -- what was the

18 compliance level in those cases to understand what an

19 appropriate penalty, if any, is acceptable.

20      THE COURT:  Sustain the objection.  Let's move on.

21 We're not going compare apples and apples and oranges.

22      MR. VELKEI:  Your Honor, I would just like to --

23 and I don't mean to test the Court's patience.  I do

24 want to note that the standard for assessing penalties

25 requires looking at similarly situated situations and
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 1 the fines in those cases.  So if the Department is

 2 going to contend that --

 3      THE COURT:  You can argue that later, but I'm not

 4 going to do that now.

 5      MR. VELKEI:  We're just trying to get the data,

 6 your Honor, to make that argument.  We don't even have

 7 the data available.  And this gentleman apparently has

 8 all this on a computer, so at the touch of his

 9 fingertips, he could make it available to us.

10      THE COURT:  If you want some data about the number

11 he's done or something, I don't have a problem with

12 getting that material.  But --

13      MR. VELKEI:  Terrific.

14      THE COURT:  But I don't think we need to compare

15 what other people did to what other people did.  You

16 know, I'm not sure it's really important how many he's

17 done, although it could go to his competency, I

18 suppose.

19      MR. VELKEI:  It goes to competence.  But if we can

20 get the underlying data so that we can compare --

21      MR. GEE:  Let's be clear here.  If --

22      THE COURT:  I wasn't talking about underlying

23 data.  I'm talking about the number he may have done or

24 not done.

25      MR. VELKEI:  I'm really focused, your Honor -- if,
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 1 for example, let's take the case of Blue Cross Blue

 2 Shield.

 3      THE COURT:  Oh, no.  We're not going there,

 4 Mr. Velkei.  Don't -- you don't need to finish.

 5          I am not ordering anything about somebody

 6 else's problems.  No, no, no, no.

 7          But if you're not satisfied with the 20 to 30

 8 and how many were healthcare related, I think that's a

 9 fair question.  And I'm happy to ask him to go back and

10 look and see if he can tell me more specifically

11 between 20 and 30 and how many were healthcare related.

12 But I am not going into underlying data of some other

13 case.

14      MR. VELKEI:  I appreciate it, your Honor.  Of

15 course, we would want that information.  I'd like to

16 just ask, because I don't want to take up this

17 witness's time with it, that we submit something brief,

18 short, less than five pages in writing, just to

19 articulate our position for record because, you know,

20 if you're assessing fines based on other incidents and

21 other penalties that have been assessed, unless you

22 understand what the allegations were in those other

23 situations, there's no ability to compare those fines

24 to what's appropriate here.

25      THE COURT:  Mr. Velkei, I'm not even convinced
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 1 that that's the standard.

 2      MR. VELKEI:  We can cite it, your Honor.  It is in

 3 the regulations.

 4      THE COURT:  You can cite it in the regulations,

 5 and you can put something in.  But when the expert gets

 6 over here to find out how they did it and didn't do it,

 7 you can take it up again.

 8      MR. VELKEI:  And perhaps we'll submit a

 9 declaration of our expert because our expert has asked

10 us three times for this data, and they can't do an

11 analysis unless they have it.

12          And we're looking for top level data.  We're

13 not looking for files of information.  I just want to

14 know, in the Blue Cross case, was it 98 percent of the

15 claims were timely paid?  Was it 92 percent?  Was it 85

16 percent?  Because we know what the penalty --

17      THE COURT:  I will cross that bridge, Mr. Velkei,

18 when the experts get in here and tell me how they made

19 up what the amounts are that they were -- and if they

20 based it on that and if they're supposed to base it on

21 that.  I won't cross that bridge now.  If we have to

22 get something back, we will.  But I am not going to

23 make Mr. Washington do that now.

24      MR. VELKEI:  Understood, your Honor.  Thank you.

25      Q.  Mr. Washington, I'd like to direct your
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 1 attention to what's been marked as 547 in evidence.  So

 2 let me give you a copy of that.

 3      THE COURT:  Refresh my recollection.  But were

 4 these all health related or not?

 5      MR. VELKEI:  I understood them to be all health

 6 related, your Honor.

 7      THE COURT:  You did?  Okay.  I don't know enough

 8 to be able to know that or not.  And I don't remember

 9 the testimony.

10      MR. VELKEI:  Well, this was presented by the

11 Department with Mr. Dixon's testimony.  The question

12 was raised, "Has this kind of analysis been undertaken

13 before?"

14          And the Department actually submitted evidence

15 to show that it has and what the populations were.

16      THE COURT:  Right.  I understand that.  But I'm

17 asking whether they were all health related because

18 that was something you asked Mr. Washington, and he

19 didn't know.  So -- and I don't remember.

20      MR. VELKEI:  I think Mr. Strumwasser is the right

21 person to answer the question since they prepared the

22 chart.

23      MR. STRUMWASSER:  I don't remember that coming in.

24 I would be surprised if they were because I see at

25 least one company here that doesn't look like a health
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 1 insurer.

 2      THE COURT:  I don't remember that being asked.

 3 Maybe Mr. Washington knows.

 4          Do you know if these were all health related

 5 Mr. Washington?

 6      MR. VELKEI:  He doesn't have the document yet.

 7      MR. VELKEI:  Q.  So, Mr. Washington, have you ever

 8 seen this document before?

 9      A.  Yes.

10      Q.  Was this something that you assisted in

11 preparing?

12      A.  I gave information on it, correct.

13      Q.  And what information did you provide in

14 connection with this?

15      A.  The form of data analysis on these particular

16 companies.  Healthwise.  These are all health.

17      Q.  So these are all -- all of the items that are

18 reflected in Exhibit 547 relate to electronic analyses

19 that you did related to healthcare companies?

20      A.  Correct.

21      Q.  Were there any analyses related to healthcare

22 companies that you performed that you did not include

23 on this list?

24      A.  No.

25      Q.  So this would be a comprehensive list of all
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 1 electronic analyses of healthcare companies?

 2      A.  Correct.

 3      Q.  So when we talked about trying to rank the

 4 size of the PacifiCare audit, the population in terms

 5 of the other analyses you've done, certainly from a

 6 healthcare perspective, it would be the second largest

 7 that you've ever done, correct?

 8      A.  Correct.

 9      Q.  And all of the other electronic analyses you

10 performed are a fraction of the populations?

11      A.  Yes.

12      Q.  Since this chart was prepared -- and when

13 exactly was this prepared, Mr. Washington?

14      A.  I'm not exactly sure.  It was earlier this

15 year, I think.  I don't recall the date.

16      Q.  Okay.  Since the document was prepared, have

17 there been any additional electronic analyses that have

18 been performed related to a healthcare company?

19      A.  No.

20      Q.  For what period of time does this capture?

21      MR. GEE:  Vague.

22      THE COURT:  You mean from 2004 to 2007?

23      MR. VELKEI:  Maybe, your Honor.  I don't know.

24 Maybe there were none done in 2000, 2001, 2002 and

25 2003.  That's what I'm trying to find out.
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 1      MR. STRUMWASSER:  That's not the question.

 2      THE COURT:  Well, ask him that.

 3      MR. VELKEI:  Forgive me for being inarticulate

 4 again.

 5      THE COURT:  You're not inarticulate.

 6      MR. VELKEI:  I must be doing something wrong

 7 because I feel like I'm getting it on all sides.  Let

 8 me try it a different way.

 9      THE COURT:  You're just dealing with my

10 impatience.  It is very, very difficult --

11      MR. KENT:  It's the video feed.

12      THE COURT:  I think --

13          (Discussion off the record)

14      THE COURT:  So I don't have a date on this

15 "previous exams using electronic analysis."  So it's a

16 fair question to find out if this was just meant to

17 cover those years or if there were things before this.

18      MR. VELKEI:  Okay.

19      Q.  Was this chart just meant to cover electronic

20 analyses you performed beginning in 2004 to the

21 present?

22      A.  No.

23      Q.  Was it intended to cover any electronic

24 analysis you've handled for a healthcare company since

25 you've been a senior compliance officer?
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 1      A.  Yes.

 2      Q.  So that would be beginning in 2000, based on

 3 your CV.

 4      A.  Yes.

 5      MR. VELKEI:  I think, subject to our discussion on

 6 the record, your Honor, I'm going to move on.  But

 7 hopefully this is without prejudice, and we can revisit

 8 it on other electronic analyses that have been

 9 performed.

10      THE COURT:  Yes.

11      MR. VELKEI:  Q.  There are just a couple of

12 documents, Mr. Washington, I wanted to ask you about.

13 I didn't really understand what they were.  So I

14 thought we could go through them.

15          I'd like to mark if we can, Exhibit 5333.

16      THE COURT:  Okay.

17      MR. VELKEI:  Which is an e-mail from you to

18 Mr. Dixon dated July 11th, 2008.  Take a moment to look

19 that over, sir, and let me know when you're done.

20          (Respondent's Exhibit 5333, CDI00004733

21           marked for identification)

22      THE COURT:  5333 is an e-mail -- actually, doesn't

23 look like an e-mail.  It's a document from

24 Mr. Washington dated July 11th, 2008.

25      MR. VELKEI:  Q.  Do you recognize 5333,
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 1 Mr. Washington?

 2      A.  Yes.

 3      Q.  Can you explain what is going on here?

 4      A.  What's going on is just giving you a breakdown

 5 on the claim payment and the dates that it was

 6 stratified on -- the days it's stratified on:

 7 0 to 33, 34 to 66.  And this first column is simply the

 8 days to pay.

 9      Q.  Are we talking about claim lines here as

10 opposed to claims?

11      A.  We're talking about the claims population that

12 was presented.

13      Q.  Well, we've got a total number of 1,669,898,

14 which is higher than the total claims population of

15 1,125707.  So can you explain that discrepancy?

16      A.  It could be lines versus claims.

17      Q.  You don't know?

18      A.  I don't recall right now.

19      Q.  Do you recall why Mr. Dixon -- did Mr. Dixon

20 ask you to prepare this?

21      A.  I don't recall who requested it.  I can only

22 tell you who I gave it to.

23      Q.  But somebody requested this information as

24 opposed to you volunteering it to others?

25      A.  Yes, right.
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 1      Q.  Okay.  Why are you using dates stratified of

 2 zero to -- first of all, are you using calendar days

 3 here?

 4      A.  Yes, these are calendar days.

 5      Q.  Why are you breaking them down into tranches

 6 of 0 to 33 and 34 to 66?

 7      A.  I don't think it had anything to do with

 8 reflecting late, but just to give him an idea of the

 9 dates that paid based upon this.

10      Q.  So it wasn't prepared to assess timeliness but

11 simply to give Mr. Dixon a -- some ability to judge

12 when claims were paid on a calendar day basis?

13      A.  Correct.

14      Q.  But not for purposes of a late pay analysis?

15      A.  No.

16      Q.  I'd like to move on, if we can, then, to the

17 next document, which would be 5334.

18          And that's Tab 11, Libio.

19      MR. LATIMER:  Got it.

20      MR. VELKEI:  Q.  Why don't you take a moment to

21 look this over, let me know when you're done.

22      THE COURT:  5334 is a document entitled "Group

23 Denied Provider Dispute Complaint."

24          (Respondent's Exhibit 5334, CDI00034808

25           marked for identification)
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 1      THE COURT:  The date on the top e-mail is

 2 9/12/2007.

 3      MR. VELKEI:  Q.  Do you recognize this document?

 4      A.  Yes.

 5      Q.  I'm going to try to characterize what I think

 6 this is, and if it's not correct, just tell me.  But

 7 were you being asked by your supervisor, Ms. David, to

 8 evaluate timeliness of claims processed for a

 9 particular provider?

10      A.  Based upon this, it says just to do an

11 analysis of it.

12      THE COURT:  Oh, dear.  There's a tax ID number on

13 here.

14      THE WITNESS:  There sure is.

15      MR. VELKEI:  We would stipulate to have that

16 redacted, your Honor.  If somebody has a pen, we can do

17 it now, or we can submit one the next hearing date.

18      THE COURT:  A Sharpie is on the way.

19      MR. VELKEI:  Great.

20      Q.  Without reference to the tax ID,

21 Mr. Washington, it appeared to me that your analysis

22 concluded that, of the 206 claims that were at issue,

23 all of them were processed in a timely fashion,

24 correct?

25      MR. GEE:  Objection, misstates the document.  I
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 1 don't see "206."

 2      MR. VELKEI:  Q.  198.  Excuse me.

 3      A.  Mm-hmm.

 4      Q.  So let me rephrase that question.

 5          Of the 198 claims that were at issue with this

 6 provider, it was your conclusion that all of them had

 7 been processed in a timely fashion, correct?

 8      A.  Yes.

 9      Q.  Turning to the next document, if we could --

10 that would be Tab 14.

11          It appears to be some form of document dated

12 July 18th, 2007.  And it looks to be titled "PLHIC

13 Provider Fee Schedules, Numerical Order."

14          So that should be 5334?

15      THE COURT:  5335.  And it is a document dated

16 7/18/2007.

17          (Respondent's Exhibit 5335, CDI00043219

18           marked for identification)

19      MR. VELKEI:  Q.  Do you recognize 5335?

20      A.  The document itself?

21      Q.  What's reflected -- the document itself.

22 Let's start there.

23      A.  Yes.

24      Q.  Could you explain what that is,

25 Mr. Washington?
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 1      A.  This was simply a filter that was used to

 2 stratify -- classify, break down each pay fee schedule

 3 and show you how many times it appeared within this

 4 particular set of population.

 5      Q.  So was this a query that was prepared by you?

 6      A.  Yes.

 7      Q.  Just in terms of the actual document, it

 8 appears to be some printout based on a query that you

 9 performed.

10      A.  Mm-hmm.

11      Q.  Did you typically -- when you made a query on

12 the ACL software for the PacifiCare audit, would you

13 typically then print out a copy of the results of that

14 query?

15      A.  Most of the times.  Sometimes not.

16      Q.  How did CDI get access to the fee schedules

17 that are reflected in this document?

18      A.  It would have been part of the data that they

19 provided.

20      Q.  So in addition to the actual claims, CDI

21 requested fee schedules in connection with processing

22 those claims be submitted?

23      A.  That, I don't recall.

24      Q.  I'm trying to understand how you would have

25 had access to these fee schedules.
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 1      A.  They gave it to us.

 2      Q.  This would have been in some request the

 3 Department made at some time?

 4      A.  Perhaps, yes.

 5      Q.  So just a sense of the number here, we're

 6 talking about hundreds of fee schedules that were

 7 provided?

 8      MR. GEE:  Document speaks for itself.  If you want

 9 him to count them, it's going to take a while.

10      MR. VELKEI:  I'd like the answer.  So if you want

11 to --

12      THE COURT:  Do you know how many offhand?

13      THE WITNESS:  No, I do not.  I'd have to manually

14 count this.

15      THE COURT:  That's okay.  I'll take official

16 notice of whatever the count it.

17      MR. VELKEI:  Okay.  I'll let you know at the

18 break, your Honor, what that is.

19      Q.  So what was done with this information,

20 Mr. Washington?

21      A.  I presented it.  And what was done with it, I

22 do not know.

23      Q.  You presented it.  To whom did you present it?

24      A.  I gave it to -- I don't recall.  I may have

25 given it to Coleen Vandepas or Towanda David.  I don't
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 1 know.

 2      Q.  This was something that was requested by

 3 someone other than yourself?

 4      A.  It had to be because it's nothing that I

 5 request.

 6      Q.  Now, I notice that the date of the document is

 7 July 18th, 2007.

 8      A.  Mm-hmm.

 9      Q.  So you were in fact doing work prior to

10 August?

11      A.  Based upon this, yes.

12      Q.  Could you describe what work you were doing

13 other than this?

14      A.  Based upon this, I was just getting the

15 provider fee schedule and sorting that out.

16      Q.  How were you and Mr. Benko dividing time on

17 the PacifiCare audit?

18      A.  There was no division of time.  Once the first

19 data disk that he received didn't operate, it was given

20 to me, and that was the end of his involvement with it.

21      Q.  And that was in August?

22      A.  I'm not sure.  It could have been July; it

23 could have been August.

24      Q.  We looked at a document where he was having

25 trouble in August.
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 1      A.  Okay.

 2      Q.  So presumably, I understood your testimony to

 3 be it was in August that you got involved in evaluating

 4 timeliness?

 5      A.  Correct.

 6      Q.  So you were, to be clear, doing work prior to

 7 August on the PacifiCare audit?

 8      A.  Yeah, based upon this, correct.

 9      Q.  And your recollection is what?  What was the

10 responsibilities that you had in connection with the

11 PacifiCare audit in July of 2007?

12      A.  Based upon this document, just determining how

13 many fee schedules there were.

14      Q.  You had no other responsibilities in

15 connection with the audit?

16      A.  Not that I can recall.

17      Q.  You recall only this because you're looking at

18 the document today?

19      A.  That's correct.

20      MR. VELKEI:  Let's try another document,

21 Mr. Washington.  This will be 5336.

22      THE COURT:  Correct.

23          (Respondent's Exhibit 5336, CDI00043197

24           marked for identification)

25      MR. VELKEI:  And that would be Tab 15.
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 1      Q.  And this is a document also dated July 18th,

 2 and it's titled, "PLHIC Part 1, Provider Contracts

 3 (fees) Numerical Order."

 4          I don't know if it's different or not, so

 5 maybe you could help me.  It may be an identical

 6 document.  It does have different Bates numbers, so

 7 take a look and let me know.

 8      THE COURT:  5336 is a document with the same top

 9 date and same time stamp.

10      THE WITNESS:  It's identical.  It's the same

11 document.

12      MR. VELKEI:  Q.  Is this your handwriting

13 Mr. Washington?

14      A.  No, it is not.

15      Q.  Do you know whose handwriting it might be?

16      A.  No, I do not.

17      Q.  Do you understand what "PLHIC Part 1" refers

18 to?

19      A.  "PLHIC Part 1" refers to -- I do believe it is

20 the first examination that was performed for Pacific

21 Health Care.

22      Q.  The first electronic examination or --

23      A.  The first market conduct examination.

24      Q.  Is it your testimony that you have no idea

25 what was done with this information?
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 1      A.  No, I don't.

 2      Q.  You have no idea why you even did this query?

 3      A.  Not at this point in time, no.

 4      Q.  Presumably there are other queries that you

 5 performed in the course of your work related to the

 6 PacifiCare audit?

 7      A.  It's possible.  I don't recall.

 8      Q.  You don't recall doing any other queries other

 9 than these two?

10      A.  No, I do not.

11      Q.  Presumably you would have done other queries,

12 Mr. Washington?

13      A.  Not necessarily.

14      Q.  How do you assess timeliness if you don't do a

15 query?

16      A.  This has nothing to do with timeliness.

17      Q.  When you assess timeliness, you have to do a

18 query under the program, correct?

19      A.  Yeah, but this has nothing to do with

20 timeliness.

21      Q.  That wasn't my question.  So presumably, there

22 were other queries that you did in addition to the one

23 that's reflected in these documents, correct?

24      A.  That's a possibility.

25      Q.  Possibility or a certainty?
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 1      MR. GEE:  Objection, we're getting argumentative

 2 here.

 3      THE COURT:  Sustained.

 4      MR. VELKEI:  Q.  Are there other queries -- to the

 5 extent that there are other queries, sir, is it your

 6 general practice to print them out?

 7      A.  I just answered your question.

 8      THE COURT:  He said usually but not always.

 9      MR. VELKEI:  Your Honor, could I please get the

10 witness to testify to that?

11      MR. GEE:  He already did.

12      THE COURT:  He did say that.  I'm not making it

13 up.

14      MR. VELKEI:  Q.  Is that your answer, sir?

15      A.  Yes, it is.

16      MR. VELKEI:  Well, I'm going to stop at this

17 point, your Honor.  I don't want to -- it seems that

18 the energy has changed a bit in the room.

19          And frankly, we've gotten what we need at this

20 point, subject to bringing Mr. Washington back to the

21 extent that this issue of other examinations is

22 reopened.

23      THE COURT:  Okay.

24          Mr. Gee?

25      MR. GEE:  Yeah, just a couple areas.
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 1               CROSS-EXAMINATION BY MR. GEE

 2      MR. GEE:  Q.  Mr. Washington, you testified this

 3 morning about your efforts to search for log files

 4 associated with the PacifiCare ACL analysis.  Do you

 5 remember that?

 6      A.  Yes, I do.

 7      Q.  Now, do you remember someone coming to your

 8 office to scan and mirror your computer for

 9 PacifiCare-related files?

10      A.  Yes, I do.

11      Q.  Subsequent to that, do you recall being asked

12 to specifically search for log files associated with

13 the PacifiCare analysis?

14      A.  Yes, I do.

15      Q.  Did you produce all the log files related to

16 the PacifiCare analysis that you found?

17      A.  Yes, I did.

18      Q.  Turn back, if you would, to 5051.  Have you

19 got it?

20      A.  Yes.

21      Q.  Now, you discussed -- you remember discussing

22 this document this morning as well?

23      A.  Yes.

24      Q.  And you said that the results reflected in

25 5051 were incorrect.  Do you remember that testimony?
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 1      A.  Yes.

 2      Q.  What did you mean when you said these results

 3 were incorrect?

 4      A.  These results were incorrect because they're

 5 based upon data that was incorrect that was provided by

 6 the company.

 7      Q.  And how was the data --

 8      THE COURT:  I'm sorry.  I was just checking to see

 9 if this was 5051.

10      MR. GEE:  Oh, I'm sorry.

11      THE COURT:  It's okay.  I forgot to write it on

12 there, but I think I'm right.

13          I got it.

14      MR. GEE:  I'm sorry.  Can I get the last answer

15 read back?

16          (Record read)

17      MR. GEE:  Q.  And how was the data incorrect?  How

18 was the data provided by the company incorrect?

19      A.  My understanding is that the data was provided

20 by line.

21      Q.  By claim line?

22      A.  Claim line.

23      Q.  And you needed it how?  In what format did you

24 need it?

25      A.  We need it by claim.
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 1      Q.  Subsequent to this, to 5051, did PacifiCare

 2 provide a new CD of data by claim?

 3      A.  Yes.

 4      Q.  And you performed an ACL analysis on that new

 5 CD?

 6      A.  Yes.

 7      Q.  And the results of that ACL analysis are

 8 reflected in 5190?

 9      A.  Yes.

10      MR. GEE:  No further questions, your Honor.

11      THE COURT:  Anything further?

12      MR. VELKEI:  Yes, your Honor.  Just a couple

13 questions.

14      THE COURT:  Okay.

15            REDIRECT EXAMINATION BY MR. VELKEI

16      MR. VELKEI:  Q.  All right.  So let's go back to

17 those missing log files.  And so I understood your

18 testimony this morning to be that you did one search,

19 and that's all you did.  Now it's now your recollection

20 that there was two different things that occurred after

21 that initial search?

22      A.  After?

23      Q.  Let's just back it up.  So if I now understand

24 your testimony, you did an initial search, and whatever

25 you had, you turned over to your counsel, correct?  No?
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 1      THE COURT:  You mean his supervisor.

 2      MR. VELKEI:  Q.  Supervisor.  You turned it over

 3 to your supervisor?

 4          So let's back up.  Mr. Washington, at some

 5 point, you were requested to turn over files related to

 6 this audit, correct?

 7      A.  Files?

 8      Q.  Anything you had related to the audit, at some

 9 point you were asked to do that?

10      A.  Yes, yes.

11      Q.  So did you undertake that task yourself, or

12 did you give it to somebody else?

13      A.  I undertook it myself.

14      Q.  You provided, then, certain information to

15 your supervisor that presumably was turned over to

16 respondent.  And now I understand your testimony to be,

17 at some point thereafter, somebody came to your offices

18 to copy the files that you had?

19      A.  No.

20      Q.  There is a something subsequent that happened,

21 Mr. Washington.  What was that?

22      MR. GEE:  Subsequent to what?  Vague.

23      THE COURT:  I'm not sure.  Subsequent to the first

24 turnover or what?

25      MR. VELKEI:  Okay.
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 1      Q.  Here -- let me just put it in context so we'll

 2 all understand, be on the same page.

 3          I understand your testimony to be you did one

 4 search, turned over everything you had.  I understand

 5 now that there was subsequent work that was done to

 6 determine whether there were additional files that

 7 hadn't been turned over the first time; is that

 8 correct?

 9      A.  No, that's incorrect.  The order is incorrect.

10      Q.  What do you mean, sir?

11      A.  I just testified to the fact that there was a

12 search done on my computer for all the files.

13 Subsequent to that, I was requested to produce log

14 notes, and which I did.

15      Q.  Okay.  And then were there any subsequent

16 actions that you took to do further investigation to

17 see if there were any further log files that you hadn't

18 turned over the first time?

19      MR. GEE:  Other than those two efforts, right?

20      MR. VELKEI:  Yes.

21      MR. GEE:  Okay.

22      THE WITNESS:  That's it.

23      MR. VELKEI:  Q.  So presumably, to the extent

24 those log files existed, they would have been turned

25 over?
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 1      A.  That's correct.

 2      Q.  So we're clear, if you had undertaken a query

 3 under the ACL software that resulted in 40,808 -- an

 4 analysis that 40,808 claims were untimely, that should

 5 be reflected in those log files?

 6      A.  It should be.

 7      Q.  To the extent it was done?

 8      A.  I would -- let me state for the record, I am

 9 not clear of everything that ACL tracks in the logs.

10 That is not anything I am -- I ever deal with.  I know

11 it exists.

12          When this came about, there was a request for

13 that.  They came in, scanned the computer for that and

14 was given everything that I know of.

15          I do not study that log.  I study the work

16 that I do.  And it tracks what it tracks.  I'm not the

17 computer expert on knowing everything that it tracks.

18      Q.  But it's your understanding that, to the

19 extent a query was made on the software, it would be

20 reflected in those log notes?

21      MR. GEE:  Asked and answered.

22      THE COURT:  That's what he said, as far as he

23 knows.

24      MR. VELKEI:  I understood that he said he was not

25 an expert, your Honor.
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 1      THE COURT:  He said as far as he knows.

 2      MR. VELKEI:  Q.  So that's a "yes," sir?

 3      MR. GEE:  Asked and answered.

 4      THE COURT:  Sustained.

 5      MR. VELKEI:  Okay.

 6      Q.  Do you recall undertaking a query, as you sit

 7 here today, that resulted in the conclusion that there

 8 were 40,808 group paid claims that were untimely?

 9      A.  Do I recall --

10      Q.  Yeah.

11      A.  -- taking a query?  I don't do queries in the

12 log.

13      Q.  I didn't mention the word "log,"

14 Mr. Washington.

15          I'm asking you a simple question.  You came

16 out with the result in the report that said 40,808

17 claims --

18      A.  Correct.

19      Q.  -- were not paid timely on the group side.

20      A.  Mm-hmm.

21      Q.  Do you recall actually undertaking that

22 analysis and coming up with that conclusion from the

23 ACL software?

24      A.  Yes.  I set up a filter to determine how many

25 claims were paid untimely.
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 1      Q.  And you specifically recall coming up with the

 2 result of 40,808?

 3      A.  Yes, right.

 4      Q.  What date did that happen on, sir?

 5      A.  I don't recall.

 6      Q.  Tell me what you do recall about that

 7 incident.

 8      MR. GEE:  Vague.

 9      THE COURT:  Sustained, overbroad.

10      MR. VELKEI:  Q.  Is there anything in writing that

11 you're aware of that reflects the results of that

12 conclusion or calculation?

13      A.  Is there anything in writing?

14      Q.  Is there anything that supports the

15 calculation that there were 40,808 group paid claims

16 that were untimely?

17      A.  There would be a file that says "Unpaid" --

18 "Paid Late."

19      Q.  Is there anything in writing that you've seen

20 that shows how that calculation was made,

21 Mr. Washington?  I can't find it.

22      A.  No.  There's a lot of things on here that I

23 don't see.

24      Q.  So we're both agreed that there's nothing in

25 writing that supports that calculation?
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 1      MR. GEE:  Other than the file he just mentioned?

 2      MR. VELKEI:  Your Honor, I just want to get to the

 3 end of this thing.  I'm simply trying to establish --

 4 that's not an objection.  I understand everybody's

 5 getting a little punchy, including myself.  So forgive

 6 me if I sound a little grouchy.

 7      THE COURT:  But I didn't understand, Mr. Gee.  He

 8 says, "Is there something in writing?"

 9          Is there something in writing?

10      MR. GEE:  Well, he said he has -- he would have

11 had a file that came -- that was generated from his

12 query or his filtering.  And the question is, the

13 following question is, "Is there anything in writing?"

14 And I mean, we have a file.

15      MR. VELKEI:  Your Honor, we've looked through it.

16 We've combed through it.

17          Ms. Berkel spent weeks trying to come up with

18 this number.  I'm simply asking, is there something in

19 writing that supports that calculation?  I think we all

20 know what the answer is.  I think the answer is no,

21 there isn't.

22      THE COURT:  Well, I don't know.

23          Mr. Washington, is there something in writing?

24      THE WITNESS:  I don't recall.

25      MR. VELKEI:  Q.  Are you aware of anything, sir,
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 1 in writing that supports the calculation that there

 2 were 40,808 group claims that were paid untimely?

 3      A.  Other than the filter that I set up, no.

 4      Q.  Other than what filter?

 5      A.  The filter that says, "Please look at the date

 6 that it was received, the date that it was paid.  If

 7 it's greater than this number, then here is the

 8 number."

 9      Q.  A filter is like a query, right?

10      A.  A filter.

11      Q.  Is that the same thing as query?

12      A.  I'm going to say filter.

13      Q.  Is that the same thing as a query, sir?

14      THE COURT:  All right.  All right, gentlemen.

15      MR. VELKEI:  Q.  Is this a filter?  So we're

16 looking at Exhibit 5335.  Is this a filter?

17      A.  That is a stratification.

18      Q.  This is -- you're coming up with the results?

19      A.  Right.

20      Q.  Is there anything like this, anything printed

21 out that we can look at to see how you came up the

22 number 40,808?

23      A.  I don't recall at this point in time.

24      Q.  You're not aware of anything?

25      A.  I don't recall.
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 1      Q.  And if there were anything, presumably you

 2 would have produced it, correct?

 3      A.  Correct.

 4      MR. VELKEI:  I have no further questions, your

 5 Honor.

 6      THE COURT:  Mr. Gee?

 7      MR. GEE:  Nothing further, your Honor.

 8      THE COURT:  Subject to something else in the

 9 future, Mr. Washington is released.

10      MR. VELKEI:  Agreed.

11      THE COURT:  Anything else?

12      MR. STRUMWASSER:  Do we want to do paperwork?

13      THE COURT:  I don't know.  We can go off the

14 record here.

15      MR. STRUMWASSER:  I have a report to make which is

16 that we now have Ms. Smith and Ms. Roy scheduled for

17 the 30th, Monday.

18      THE COURT:  All right.

19      MS. ROSEN:  She's checking on the video.

20      MR. VELKEI:  Your Honor, if I could on the record,

21 I'd just like to move these documents into evidence.

22      THE COURT:  I think maybe we'll do that.  And

23 Mr. Velkei, you're going to be back up this way next

24 week?

25      MR. VELKEI:  On Monday, yes, your Honor.
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 1      THE COURT:  So let's do the ones we have now.

 2 Right?

 3      MR. KENT:  Yes.

 4      THE COURT:  So we have -- starting with 5330,

 5 correct?

 6      MR. VELKEI:  Yes, your Honor.

 7      THE COURT:  All right.  Any objection to 5330?

 8      MR. GEE:  No objection.

 9      THE COURT:  All right 5330 -- that was a CV.

10 We've already entered it.

11          Now 5331?

12      MR. GEE:  No objection.

13      THE COURT:  That will entered.

14          (Respondent's Exhibit 5331 admitted

15           into evidence)

16      THE COURT:  5332?

17      MR. GEE:  No objection.

18      THE COURT:  That will be entered.

19          (Respondent's Exhibit 5332 admitted

20           into evidence)

21      THE COURT:  5333?

22      MR. GEE:  No objection.

23      THE COURT:  That will be entered.

24          (Respondent's Exhibit 5333 admitted

25           into evidence)



9649

 1      THE COURT:  5334?

 2      MR. GEE:  No objection.

 3      THE COURT:  That will be entered.

 4          (Respondent's Exhibit 5334 admitted

 5           into evidence)

 6      THE COURT:  5335 and 5336 seem to be the same

 7 except for some -- what did you call that?  Marginalia?

 8      MR. KENT:  I don't think that's my word, but I'll

 9 adopt it.

10      MR. GEE:  Hand notations.

11      THE COURT:  Okay.  Any objections?

12      MR. VELKEI:  We can withdraw 5336.  I don't need

13 to put it in there if it's identical.  Whatever is

14 easiest.  Or just move them into evidence.  Whatever is

15 easiest.

16      THE COURT:  I'll put them in evidence.

17      MR. STRUMWASSER:  Yes, because there was testimony

18 about each of them.

19      THE COURT:  All right.

20          (Respondent's Exhibits 5335 and 5336

21           admitted into evidence)

22      MR. STRUMWASSER:  Your Honor, with respect to

23 5334, have you had a chance to redact that?  I have the

24 Sharpie here.

25      THE COURT:  I did.
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 1          So we'll take up the other documents when

 2 Mr. Velkei comes back here.

 3          (Whereupon, the proceedings recessed at

 4           2:29 o'clock p.m.)

 5
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 1 Monday, August 9, 2010               1:36 o'clock p.m.

 2                         ---o0o---

 3                   P R O C E E D I N G S

 4      THE COURT:  All right.  This is before the

 5 Insurance Commissioner of the State of California in

 6 the matter of PacifiCare Life and Health Insurance

 7 Company.  This is OAH Case No. 2009061395, Agency

 8 No. UPA 2007-00004.  Today's date is August 9th, 2010.

 9 Counsel are present.  I suppose the respondent's on the

10 stand, is that --

11      MR. KENT:  Exactly.

12                       SUSAN BERKEL,

13          called as a witness by the Respondent,

14          having been previously duly sworn,

15          was examined and testified further as

16          hereinafter set forth:

17      THE COURT:  Welcome back, Ms. Berkel.  You've been

18 previously sworn in this matter, so you're still under

19 oath.  If you could just state your name again for the

20 record.

21      THE WITNESS:  Susan Berkel.

22      THE COURT:  Did you want me to mark this motion

23 for the record?

24      MR. VELKEI:  Appreciate it, your Honor.  I think

25 it's 5337.
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 1          (Respondent's Exhibit 5337 marked

 2           for identification)

 3      THE COURT:  You're right.  5337 is the motion to

 4 limit the cross-examination of Ms. Berkel.

 5          You don't want to be heard?

 6      MR. STRUMWASSER:  We'll submit.

 7      THE COURT:  Of course I do have the power to limit

 8 cross-examination.  That's what relevancy is for.  And

 9 to that extent, I'm happy to do that.  But if it's

10 relevant, I'm going to allow the cross-examination.  I

11 don't see that I have any choice.  I have in the past

12 once designated that somebody could only go twice as

13 long as the direct unless they put the questions in

14 writing and I deemed that they were relevant.  But that

15 was because the examiner didn't know what relevance

16 meant.  And I don't really think that's our problem

17 here.

18          So I'm happy to take relevancy objections, but

19 I think it's pretty dangerous to give some kind of

20 number.

21      MR. VELKEI:  Your Honor, the problem we see is, if

22 we're not working with time goals, then there's no

23 incentive to finish.  As it was, the five days that we

24 would be asking for would be 12 total days of

25 cross-examination, three times the direct.
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 1          And the reality is we've given Mr. Strumwasser

 2 broad latitude in terms of what he talks about, and

 3 never once has there been any articulation of the

 4 theory of the case such that we can go, "Oh, this is

 5 where we're going with this particular issue."

 6      THE COURT:  You know, Mr. Velkei, sometimes when

 7 you make a relevancy objection, or either side does, I

 8 ask what the relevancy is.  And sometimes the answer is

 9 good, and sometimes it's not.  And that's my job.

10          But I'm not going to, ahead of time, tell them

11 they can't go past a certain time limit.  But I will

12 rule on your relevancy objections.

13      MR. STRUMWASSER:  I would just like to add that

14 I've had burned into my soul on a couple of occasions

15 the phrase "move on."  So I think any suggestion that

16 your Honor hasn't been managing us is unfair.

17      MR. VELKEI:  I still think at some point there's

18 only so much one person needs to be put through.  And I

19 certainly -- and I certainly can drill down more.  We

20 spent three days on migration of RIMS to UNET when it

21 never happened, and there was no serious intention to

22 do so -- literally three days on that, your Honor.

23      THE COURT:  You know, Mr. Velkei, you see things

24 from your side, and Mr. Strumwasser sees it from his

25 side.  And I'm in the middle, and that's my job.
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 1          So I try not to take that personally, but I do

 2 believe that I've been doing my job and trying to

 3 control this as best I can and keep it on as relevancy.

 4 And as I said, I will rule on your relevancy

 5 objections.

 6          Otherwise, we'll be done when we're done.

 7      MR. VELKEI:  Understood, your Honor.

 8      MR. STRUMWASSER:  Thank you, your Honor.  One

 9 other housekeeping matter.  We can do this off the

10 record, if you'd like.

11          Mr. Kent has distributed a calendar, which we

12 appreciate.  I was hoping that it would identify

13 witnesses that we've requested, and it just identifies

14 categories of people.  So I still would be curious to

15 hear --

16      THE COURT:  Did you have -- I see where you have

17 Ms. McFann coming back.

18      MR. KENT:  Yes.

19      THE COURT:  And then for -- yes.  For the 30th, do

20 you have anybody that you're thinking about or hoping

21 for?  Roy and --

22      MR. KENT:  There's Ms. Roy, Ms. Smith, Ms. Love,

23 who we found out Friday CDI had thought that they

24 could -- she's retired apparently, and that they were

25 going to locate her.  And now we understand that they
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 1 are unable or unwilling to do that.  So we'll need to

 2 locate her.

 3          And then we had also asked for Ms. Towanda

 4 David.  And we were looking for --

 5      THE COURT:  So do we have anything with Love --

 6 with Smith -- take that back.

 7          Do we have anything with Roy, Smith, and

 8 David?

 9      MR. STRUMWASSER:  Yeah.  We had already given them

10 the date of the 30th for Roy and Smith out of L.A. on

11 the video.

12      THE COURT:  That's the 30th.

13      MR. STRUMWASSER:  And then, I don't know what

14 makes Mr. Kent think we're unwilling to produce

15 Ms. Love.  We don't have a number for her.  We tried,

16 and we couldn't find her.  They've asked for contact

17 information.  We're in the process of doing that, but

18 all I can say is we can't produce the employee if we

19 don't have the information.

20          I did however -- I'm led to believe

21 Mr. Masters is back from medical leave.  If there's an

22 interest in still having him testify, I'm glad to look

23 into that.

24          And Ms. David has just returned from vacation,

25 and we're planning to bring her back after the jury
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 1 trial hiatus.

 2      THE COURT:  So do you have anybody else that

 3 you're proposing to --

 4      MR. KENT:  Before we took that week off, we were

 5 hoping to firm that up, those CDI witnesses, with the

 6 idea that that would take up that week.  If that

 7 doesn't play out, then we'll make a substitution.

 8      MR. STRUMWASSER:  My question really is how many

 9 witnesses and who they are.  So far, other than

10 witnesses who have already been called, we don't have

11 any -- the names of any PacifiCare personnel or United

12 personnel.  And if that is, in fact, a fair

13 representation of the case, that's great.  But if it

14 isn't, we would like an updated witness list so we have

15 a sense of where we're going.

16      MR. KENT:  I think that would be -- if we're going

17 to go down that road, since we're already deep into our

18 case, we didn't have the luxury when CDI was putting on

19 its witnesses.  We would find out a week, ten days

20 ahead of time who they've intended to put on.  If we're

21 going to change the rules of the game now, we we'd be

22 happy to have an off-line conversation with

23 Mr. Strumwasser.

24          And insofar as things are mutual, I don't

25 think we'd have any problem producing a revised witness
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 1 list.

 2      THE COURT:  There was a witness list that

 3 Mr. Strumwasser presented, and he called witnesses off

 4 that list.  Maybe we didn't know what order they were,

 5 but there was definitely a list with annotated notes on

 6 it.  I still have it.

 7          So I don't think it's unreasonable to ask for

 8 a witness list.

 9      MR. KENT:  Your Honor --

10      THE COURT:  Doesn't have to be necessarily related

11 to a day.

12      MR. KENT:  Your Honor, we did publish at the

13 beginning of the case an extensive witness list.  So

14 right at the same time, so --

15      THE COURT:  Maybe I'm missing it.

16      MR. STRUMWASSER:  While your Honor is looking, I

17 think that's a constructive observation.  We both

18 produced witness lists.  Ours came at the beginning of

19 our case, and we stuck to it.  And now we're at the

20 beginning of their case, and I think it's fair for us

21 to know how many of the people that were on their

22 initial list are still here and if there are any other

23 names.

24      THE COURT:  Can you get me a copy of that witness

25 list?
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 1      MR. KENT:  Absolutely.

 2      THE COURT:  Why don't we start with that, see

 3 where we are with that list.

 4          I must have it somewhere.  But if you can get

 5 me --

 6      MR. KENT:  It will be easy for us to bring it

 7 tomorrow.

 8      THE COURT:  All right.  Okay.  Do we know where we

 9 were?

10      MR. STRUMWASSER:  I have a sense of what the next

11 question is.

12      CROSS-EXAMINATION BY MR. STRUMWASSER (Resumed)

13      MR. STRUMWASSER:  Q.  And it is hello, again,

14 Ms. Berkel.

15      A.  Good afternoon.

16      Q.  Ms. Berkel, the last time you were here, we

17 were discussing layoffs and attrition of the legacy

18 PacifiCare employees following the acquisition.  Do you

19 recall that?

20      A.  I do.

21      Q.  And we were specifically discussing Exhibit

22 455 in evidence, an April 2007 report you commissioned

23 about the post-acquisition PacifiCare turnover.

24          And you know what?  I'm just going to

25 distribute that and another exhibit at the same time.
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 1 I'm going to be talking about 455 and 456, which are

 2 both, I believe, in evidence.

 3          And you recall that there was a number,

 4 4,239 FTEs who were terminated from the acquisition

 5 through April of '07; is that right?

 6      A.  Just a second.

 7      MR. VELKEI:  Objection, document speaks for

 8 itself; asked and answered many times.

 9      MR. STRUMWASSER:  It's a preliminary question.

10      THE COURT:  Yes.  Overruled as preliminary.

11      THE WITNESS:  Yes.

12      MR. STRUMWASSER:  Q.  And you agree that, among

13 those 4,239 FTEs were people who were working on both

14 HMO and PPO business?

15      A.  There would have been PPO, HMO, corporate,

16 non-medical products, a lot of different functional

17 areas.

18      Q.  And some of the PacifiCare personnel in the

19 Cypress claims department who were laid off in 2006

20 worked on PLHIC PPO business, right?

21      MR. VELKEI:  Objection, asked and answered.

22      THE COURT:  Well, I don't remember.  Overruled.

23      THE WITNESS:  I remember being here when Lois

24 Norket said 22 FTEs for RIMS were moved to San Antonio.

25      MR. STRUMWASSER:  Q.  You have no independent
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 1 knowledge of whether that's the right number or not,

 2 right?

 3      A.  No.

 4      Q.  And are you aware that some of the Cypress

 5 customer service personnel who were laid off also

 6 worked on PLHIC PPO business?

 7      A.  You know, no.  I really don't know or remember

 8 that.  What I remember was that the California HMO got

 9 answered in Cypress.  But I don't remember that PLHIC

10 got answered in Cypress.

11      Q.  You do recall that the Cypress mailroom served

12 the PPO and HMO business, right?

13      MR. VELKEI:  Asked and answered, many times.

14      THE COURT:  Overruled.

15      THE WITNESS:  The mailroom served the entire

16 organization beyond claims.

17      MR. STRUMWASSER:  Q.  The "entire organization"

18 being PHS and all of its subsidiaries?

19      A.  Yes.

20      Q.  And the quality and training program, some of

21 those people also worked on PPO work?

22      A.  Presumably.  I don't know.

23      Q.  Now, you testified that in April of 2007 you

24 were only concerned about the loss of subject matter

25 experts with regard to HMO, right?
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 1      A.  Yes.

 2      Q.  And that you weren't all that concerned about

 3 losing subject matter experts with respect to PPO,

 4 right?

 5      A.  Yes.

 6      Q.  And then we discussed 456, Exhibit 456,

 7 Mr. Peterson's reply to your turnover analysis.  Do you

 8 recall that?

 9      A.  Yes.

10      Q.  You said that, when you received 456, you

11 called Mr. Peterson and worked out an agreement to

12 implement a retention program of people who had HMO

13 knowledge, right?

14      A.  Yes.

15      Q.  Now, following your turnover analysis

16 reflected in 455, you did not implement any retention

17 program for legacy PacifiCare employees with PPO

18 institutional knowledge, did you?

19      A.  I don't know if there were other people that

20 asked for that or not.  Perhaps.

21      Q.  You didn't ask for it?

22      A.  No.

23      Q.  Do you know when the retention program for the

24 HMO employees was implemented?

25      MR. VELKEI:  Objection, relevance.
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 1      THE COURT:  What's the relevancy?

 2      MR. STRUMWASSER:  This is a comparison of the

 3 efforts they made to retain HMO expertise as opposed to

 4 PPO expertise.

 5      THE COURT:  What's the relevance?

 6      MR. STRUMWASSER:  The relevance is that PacifiCare

 7 knowingly accepted the loss of PPO expertise but not

 8 HMO expertise.

 9      THE COURT:  I'll allow it.

10      THE WITNESS:  Could you ask me the question again

11 please?

12      MR. STRUMWASSER:  Sure.

13          May I have it read back please?

14          (Record read)

15      THE WITNESS:  Probably shortly after this June

16 21st conversation.

17      MR. STRUMWASSER:  Q.  Do you know what types of

18 incentives you provided HMO subject matter experts?

19      MR. VELKEI:  Objection, relevance.

20          Your Honor, the point is that there was a

21 retention program for HMO but not PPO.  We've made that

22 point.  Now we're getting into what the terms of the

23 HMO retention program were?  How is that relevant?

24      THE COURT:  What's the relevancy?

25      MR. STRUMWASSER:  These are things that they could
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 1 have done for PPO that they didn't do.

 2      THE COURT:  I'm going to sustain the objection.

 3      MR. STRUMWASSER:  Q.  Do you know, Ms. Berkel,

 4 whether the incentive program was effective in stemming

 5 the loss of HMO institutional knowledge?

 6      MR. VELKEI:  Same objection, relevance.

 7      THE COURT:  Overruled.

 8      THE WITNESS:  I'm aware that there were people

 9 that were put on that retention program that continued

10 to be employed by the organization.

11      MR. STRUMWASSER:  I'm going give the witness a

12 copy of Exhibit 459 in evidence, your Honor.

13      Q.  Now, we have here at the top an August 3

14 e-mail from Mr. Ahwah to you, right?

15      A.  Yes.

16      Q.  Following an e-mail from you to him saying,

17 "Another six PHS subject matter experts quit while I

18 was gone."  Do you see that?

19      A.  I do.

20      Q.  We're now in the second half of '07, right?

21      A.  Yes.

22      Q.  Are these PPO or HMO subject matter experts?

23      A.  I don't remember.

24      Q.  So may I correctly infer, then, that you have

25 no basis to conclude that the six positions you're



9668

 1 expressing concern about in 459 were exclusively HMO or

 2 mixed HMO and PPO witnesses (sic)?  You have no basis

 3 for any belief one way or the other on that, right?

 4      A.  Well, I'm trying to recall that, that summer.

 5 I mean, the context of all of this is, even with

 6 retention programs, people are free to choose

 7 employment.  And within 40 miles of Cypress,

 8 California, you have six major California competitors

 9 that were absolutely trying to take the PacifiCare

10 knowledge into their organization.

11          So -- and those competitors needed, you know,

12 HMO knowledge, in my opinion.  CareMore is down the

13 road; they're an HMO.  Molina, they're an HMO.  Kaiser,

14 they're an HMO.

15      Q.  Who else?

16      A.  I'm sorry?

17      Q.  Who are the other three?

18      A.  The other competitors?

19      Q.  Yes.

20      Q.  Blue Shield, Blue Cross and Aetna are all

21 within 40 miles of our campus.

22      Q.  They are not exclusively HMO, are they?

23      A.  No -- some of them are, yes.

24      Q.  Which of those three are exclusively HMO?

25      MR. VELKEI:  Asked and answered.
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 1      THE COURT:  Overruled.

 2      THE WITNESS:  Answer?

 3      THE COURT:  The three, Blue Cross, Aetna and --

 4      MR. STRUMWASSER:  Blue Shield.

 5      THE COURT:  -- Blue Shield?

 6      THE WITNESS:  Are not exclusively HMO.

 7      MR. STRUMWASSER:  Q.  Okay.  Do you remember

 8 having problems trying to fix integration mistakes in

 9 October 2007 but being unable to find legacy PacifiCare

10 employees who knew the PacifiCare processes?

11      MR. VELKEI:  Vague as to "integration mistakes."

12      THE COURT:  Are you referring to something in

13 particular?

14      MR. STRUMWASSER:  I am.  But at this point, I'd

15 like to know whether she's aware of any integration

16 mistakes that they were having trouble finding legacy

17 employees to handle.

18      THE COURT:  If you know.

19      THE WITNESS:  Yes.  I am continually looking for

20 the right person that can help me fix issues, whether

21 or not they're integration mistakes or anything else.

22      MR. STRUMWASSER:  Q.  And the present tense, by

23 that, you mean, that in 2000- -- roughly this period of

24 October 2007, you were continually looking for the

25 right people to help you?
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 1      A.  My role is to look for things that need to be

 2 process improved.  So sometimes it's as simple as

 3 connecting to the team that would make that change.

 4      MR. STRUMWASSER:  For our next in order, your

 5 Honor?

 6      THE COURT:  Okay.  We're at 695, unless I have the

 7 wrong sheet.  No, 695.  It's an e-mail, top date of

 8 October 19th, 2007.

 9          (Department's Exhibit 695, PAC0275774

10           marked for identification)

11      THE COURT:  Did you want to confer on

12 confidentiality later, or do you know?

13      MR. VELKEI:  Let me have a closer look at that.

14          I think perhaps just defer this one if we

15 could.

16      THE COURT:  Sure.

17      THE WITNESS:  I'm ready.

18      MR. STRUMWASSER:  Q.  Do you recognize this

19 document, Ms. Berkel?

20      A.  Somewhat.

21      Q.  So we have an October 8 e-mail from Ms. Way to

22 you transmitting -- actually, yeah, transmitting a list

23 of business users who are SMEs -- subject matter

24 experts -- and internal IT personnel, right?

25      A.  Yes.
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 1      Q.  And then you respond on October 19 with an

 2 e-mail to Trudy Olson and Marty Reince, R-E-I-N-C-E?

 3      A.  I don't know how to pronounce it either.

 4      Q.  Okay.  Who are they?

 5      A.  They're human resource people that support the

 6 teams that Divina was referring to.

 7      Q.  One of the things you say -- you say on the

 8 first line, "One of the struggles we have with

 9 correcting the integration mistakes we made with

10 PacifiCare is finding historical knowledge."  Do you

11 see that?

12      A.  I do.

13      Q.  Do you recall making that statement at the

14 time?

15      A.  I do now.

16      Q.  That's what refreshing recollection is all

17 about.

18          Is it fair to say that the integration

19 mistakes that were occurring at this time included PPO

20 errors?

21      A.  I think my e-mail here is being pretty

22 general, so any integration is going to have issues.

23 There is not one acquisition that I've been a party to

24 that hasn't had things that we need to iron out after

25 the fact.  And I'm just simply having another
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 1 conversation with human resources about making sure

 2 that there's knowledge in the organization to help

 3 through things that we want to do to change technology

 4 platforms, which was still on our to-do list.  In the

 5 things that are in this last page, there are a number

 6 of areas beyond claims.

 7      Q.  But is it fair, then, to conclude that this

 8 does refer to, at least in part, to PPO integration

 9 errors?

10      A.  I wouldn't make that generalization.  I'm just

11 trying to focus on all of the things that we're working

12 on to do the right thing for our customers and our

13 members.

14      Q.  So you are unable to say, sitting here today,

15 that there are any references here to PPO document --

16 strike that.

17          You're unable to say that you were at all

18 concerned about PPO integration errors in this e-mail?

19      A.  You know, I guess when I was writing it, I

20 wasn't thinking it about product here.  I was thinking

21 about it in the context of doing the right thing

22 overall.

23          So I'm just saying I can't say that, in the

24 context of this e-mail, I was distinguishing from

25 anything.  I was just trying to make sure that there
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 1 was knowledge within the organization.

 2      Q.  And I think that -- I think we're saying the

 3 same thing, but we're disagreeing about whether we're

 4 agreeing.  As I understand what you're saying, this was

 5 not specific to either PPO or HMO, and you didn't

 6 intend for it to be; is that right?

 7      MR. VELKEI:  Objection, vague as to "this."  We're

 8 talking about the document?

 9      MR. STRUMWASSER:  Yeah, the statements in this

10 document.

11      THE WITNESS:  Yes, it wasn't my intention for it

12 to be specific to anything.  She was asking me for

13 help.  She knew that I had had human resources help in

14 the past in the summer.  And I was just paving the way

15 for a similar program for the things that she was

16 concerned about.

17      MR. STRUMWASSER:  Q.  We're now almost two years

18 into the acquisition, right?

19      A.  Well, we're -- you know, let's see.  October

20 19th would have been 22 months into the acquisition.

21 And I would say, you know, 18 months of change.

22      Q.  Now, this e-mail, the observations you're

23 making are being placed in the context of restoring a

24 system crash, right?

25      A.  I make reference to a system crash, yes.
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 1      Q.  And you report that Bob Dufek, D-U-F-E-K, and

 2 Divina Way created a list of business people to assist

 3 with technology solutions and another list of IT people

 4 with expertise around PacifiCare systems, right?

 5      A.  Mm-hmm.

 6      THE COURT:  Is that a "yes"?

 7      THE WITNESS:  Yes, sorry.

 8      MR. STRUMWASSER:  Q.  Do you recall, was this a

 9 RIMS system crash?

10      A.  It was a RIMS system disaster recovery, which

11 is not the same thing as the claims engine.  So the

12 disaster recovery is an offline copy that is

13 intentionally brought down so that we replicate what

14 happens in the event of an earthquake or something and

15 getting it back up.

16      Q.  So the concern you had was with the facility

17 that would provide emergency backup to RIMS, right?

18      A.  It was -- one of the concerns was making sure

19 that, if we encountered any kind of issue with

20 technology from whatever -- whatever caused the

21 problem, that we would be speedily putting ourselves

22 back on line.

23      Q.  And you write in this e-mail, "I would like to

24 discuss implementing a retention plan for key

25 personnel."  Do you see that?
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 1      A.  Uh-huh.

 2      Q.  Is it your testimony here that the retention

 3 plan that you were proposing in this e-mail was going

 4 to pertain only to retaining HMO personnel?

 5      A.  It was related to a number of things in the

 6 third tab of the attached document, and it is not HMO

 7 only.

 8      Q.  The third tab being the one that starts on

 9 5778; is that right?

10      A.  5779.

11      Q.  Yes.  When you say not only HMO, by that you

12 mean both HMO and PPO, right?

13      A.  I see a couple of references to RIMS and

14 QicLink.  And the rest of them relate to NICE and ILIAD

15 and financial tools and underwriting tools and ID card

16 tools, which would encompass predominately NICE.

17      Q.  So is it reasonable then to -- am I correct in

18 understanding then that the retention program you're

19 calling for on the first page of this exhibit would not

20 be restricted only to HMO personnel, right?

21      MR. VELKEI:  Asked and answered.

22      THE COURT:  I think that's correct.  Right?

23      THE WITNESS:  That's true.  It's the list here

24 without regard to the product.

25      MR. STRUMWASSER:  Q.  Now, let's take a look at
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 1 Ms. Way's initial e-mail.  She says she's attaching a

 2 list of business users considered to be SMEs, and she

 3 added to this list internal IT personnel as well,

 4 "areas where our vendors are now considered the SME,"

 5 exclamation point.  Do you see that?

 6      A.  I do.

 7      Q.  Do you interpret the exclamation point to

 8 reflect Ms. Way's surprise that PacifiCare would find

 9 itself dependant on so many outside vendors for subject

10 matter expertise?

11      MR. VELKEI:  Calls for speculation.

12      THE COURT:  Sustained.

13      MR. STRUMWASSER:  Q.  Is it your testimony --

14 strike that.

15          Tab 2 of the attachment is the upgrades that

16 OM feels needs to be done to stabilize the PHS

17 application, right?

18      A.  It is.

19      Q.  That's both PPO and HMO applications, right?

20      A.  It's beyond claims.  It's PPO and HMO and

21 many, many other things that are not claims tools.

22      Q.  So let's take a look at the first tab, 5775.

23 Issue 1 refers to a problem with RIMS, right?

24      A.  Issue 1 refers to the disaster recovery test.

25      Q.  And the specific problem is that you could not
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 1 recover Directory 11, right?

 2      A.  Something was wrong with the tape it says.

 3      Q.  Directory 11 is where the PPO claims are

 4 processed, right?

 5      A.  This is a copy of the Directory 11, not the

 6 live production environment.

 7      Q.  It's the copy upon which you depend for backup

 8 and emergency, right?

 9      A.  Well, Directory 11 is where PLHIC and some

10 PLAC business is processed out of.  There are multiple

11 directories of RIMS.

12      Q.  But my question to you had to do with your

13 prior answer, which you said it wasn't the operating

14 file.  It was the taped copy of it, right?  You said

15 that, right?

16      A.  Yes.

17      Q.  And my question to you was, then, it wasn't

18 that you couldn't recover the operating copy.  It was

19 that you lacked the ability to restore Directory 11 in

20 an emergency, right?

21      A.  Well, I'm reading this and trying to recall --

22 I mean, it says it couldn't restore it in the

23 turnaround time expected for disaster recovery.  I

24 don't know if that meant if they had more time they

25 could have successful.
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 1      Q.  Whatever the problem was, it was a problem

 2 that affected your ability to recover and maintain

 3 operation of the RIMS platform in an emergency, right?

 4      MR. VELKEI:  Objection.

 5      THE WITNESS:  That's the exact purpose.

 6      MR. VELKEI:  Objection, relevance.  Your Honor,

 7 this has nothing to do with any alleged violations

 8 here.  Their allegation that, if there's an emergency

 9 or a disaster and our systems were not able to function

10 properly -- this is just a fishing expedition.  It is

11 has nothing to do with the violations at issue.

12      THE COURT:  What's the relevancy?

13      MR. STRUMWASSER:  The topic is "Loss of Subject

14 Matter Expertise."  The witness has said she wasn't

15 concerned about losing SMEs for the PPO product.  These

16 are documents that show that she was and was properly

17 concerned.

18      THE COURT:  I'll allow it.

19      THE WITNESS:  Could you repeat it?

20      MR. STRUMWASSER:  Could we have the last question

21 read back?

22      MR. VELKEI:  And your Honor, just go close the

23 loop on that, forgive me, but the witness has testified

24 to that point already.  Now we're getting into disaster

25 relief recovery, which really is far afield from the
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 1 question of whether PPO is implicated in some of these

 2 retention programs.

 3      THE COURT:  I'm going to allow it.  If it doesn't

 4 have anything to do with the PPO, then it is

 5 irrelevant.  And Mr. Strumwasser is trying to connect

 6 it to PPO.  And I'm going to let him do that.

 7          (Record read)

 8      THE WITNESS:  Yes.

 9      MR. STRUMWASSER:  Q.  Thank you.  And Issue No. 3

10 is another RIMS issue, right?

11      A.  A very minor issue about file size that was

12 remediated immediately and typical in our course of

13 business.

14      Q.  In Tab 2, which I believe starts on 5777 -- is

15 that right?

16      A.  Yes.

17      Q.  -- is a list of upgrades needed to stabilize

18 PHS applications.  That's what this tab is about,

19 right?

20      A.  Yes.

21      Q.  And Rows 16 to 20 are all QicLink, PLHIC

22 applications, right?

23      A.  Yes.

24      Q.  Let's take a look at Row 17 under the "PLM

25 Software" column -- what's "PLM," by the way?
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 1      A.  I don't know.

 2      Q.  Under that, "PLM Software" column, an entry,

 3 "QicLink 3.30.30 or to the latest supported version.

 4 Currently at 3.10.70."  Do you see that?

 5      A.  I do.

 6      Q.  That indicates that, at the time of this

 7 document, which is in 2007, that the current version --

 8 the then current version from the vendor was 3.10.70,

 9 right?

10      A.  No.

11      Q.  3.30.30 is the then current version, right?

12      A.  Perhaps.  That's how I interpret this.

13      Q.  And that you are currently -- that is to say,

14 PacifiCare was running 3.10.70 at the time?

15      A.  And we run it today.

16      Q.  And under the "Comments" section, "Due to the

17 estimated life for RIMS, this upgrade may not be

18 required in 2008," right?

19      A.  That's what it says in the "Comment" column.

20      Q.  And I think you already volunteered that, in

21 fact, you never did make that upgrade, right?

22      A.  That's true.  The system has continued to

23 perform well, and claims have continued to be paid on

24 3.10.70.

25      Q.  Turn to Tab 3, which I think is 779, the top
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 1 of the page, "Please see the list below for any key PHS

 2 legacy business, IT, and vendor resources.  Do you see

 3 that?"

 4      A.  I see it.

 5      Q.  And it continues, "In several cases, only our

 6 vendors have knowledge of the IT side, as we've lost

 7 internal IT resources for that particular application."

 8 Do you see that?

 9      A.  I do.

10      Q.  At the time of this -- of your e-mail in

11 October of 2007, did that entry concern you?

12      A.  It did.  And the context is we were having

13 problems with NICE billing.  The vendor had declared

14 bankruptcy, so we were doing things to figure out what

15 our next step with billing was.

16      Q.  Is it a fair assumption that you were

17 concerned as a general proposition with PacifiCare

18 relying on outside vendors for essential subject matter

19 expertise?

20      A.  I'm sorry.  Can you ask me again, please?

21      Q.  Sure.  Let's try it this way.  In your

22 opinion, is there a problem with PacifiCare relying on

23 outside vendors for critical, let's just say, IT system

24 matter expertise?

25      MR. VELKEI:  That's hopelessly vague, your Honor.
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 1 I think it's impossible to ask in sort of a general

 2 context.

 3      THE COURT:  Did you understand the question?

 4      THE WITNESS:  I think you're asking me, in my

 5 opinion, should we be relying on vendors.

 6      MR. STRUMWASSER:  Q.  For subject matter

 7 expertise.

 8      A.  And I can tell you we do it all the time.

 9      Q.  So you don't see a problem with relying --

10 with PacifiCare relying on SMEs specifically for IT

11 subject matter expertise about PacifiCare IT systems?

12      A.  Well, at one point, all of our systems were

13 managed by IBM.  We didn't have any employees.  So I'm

14 not really the person to answer this question.  But --

15      Q.  The second to last sentence in that paragraph,

16 "This list below outlines the areas that we are most

17 acutely aware of the lack or less knowledge than was

18 available in prior years."  Do you see that?

19      A.  I see it.

20      Q.  You don't disagree that there was less subject

21 matter knowledge within the company at the time of this

22 e-mail than in prior years, right?

23      MR. VELKEI:  Vague as to the particular subject.

24      MR. STRUMWASSER:  Subject of this spreadsheet.

25      THE COURT:  All right.
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 1      THE WITNESS:  I'm relying on Divina Way to do

 2 this.  Until the role that I took in the summer of

 3 2007, I didn't have any responsibility for information

 4 technology or coordinating with them.  That was handled

 5 in other parts of the organization.

 6      MR. STRUMWASSER:  Q.  Do you know who wrote this

 7 entry that's apparently in cell A-1?

 8      A.  I presume it was Divina.

 9      Q.  And just to try and do this quickly, you've

10 already testified that there are some QicLink RIMS

11 entries in that list below the cell A-1.  So I just

12 want to ask you whether you agree that, at this time in

13 October of '07, that RIMS and Claims Exchange was an

14 area that lacked historical knowledge or had less

15 knowledge than prior years.

16      A.  Well, when I look at the names that are on

17 here, I would disagree with that because Sue Lookman is

18 still here.  Daniel Rodriguez just left in April of

19 2010.  Paula Parker is still here.  I don't know the

20 name under IT.  I never met that person.

21          So whatever happened as a result of this

22 appears to work because those people are still employed

23 by United.

24      Q.  You are reading names of the -- the business

25 names?
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 1      A.  In the IT column as well.  I'm looking at Row

 2 31.  Sue Lookman is still employed.  Paula Parker shows

 3 up under the IT column; she's still here.

 4      Q.  How about Daniel Rodriguez?

 5      A.  He left in April of 2010 to a competitor.

 6      Q.  And --

 7      A.  And his position has been replaced.

 8      Q.  How about the names in Rows 45, -6, -7, -8

 9 and -9?  There's nobody from IT for those, right?

10      MR. VELKEI:  Objection, relevance.  It doesn't

11 have anything to do with claims or QicLink, unless I'm

12 missing the point.

13      MR. STRUMWASSER:  I'll withdraw the question.

14      THE WITNESS:  This is a general ledger tool.

15      MR. VELKEI:  It's withdrawn.

16      MR. STRUMWASSER:  Q.  It's withdrawn.

17          55 and 56, "RIMS Data Mart," do you know those

18 two names in Column A?

19      A.  I don't.

20      Q.  The name under IT is "None."  As far as you

21 know, is it the case that there was no subject matter

22 expertise for that in IT at the time?

23      MR. VELKEI:  Internally, within the company, as

24 opposed to a vendor?

25      THE COURT:  Yes, that's the question.
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 1      THE WITNESS:  We implemented a tool called

 2 PacifiCare Regional Data Store that replaced the RIMS

 3 Data Mart.  So we had sufficient RIMS understanding

 4 within the new tool.  And that began early in 2006.

 5      MR. STRUMWASSER:  Q.  And in fact, in addition to

 6 losing historical knowledge, you were also having

 7 difficulty getting open positions filled around this

 8 time, right?

 9      A.  I was having difficulty getting positions

10 filled?

11      Q.  PacifiCare.

12      A.  Perhaps.  I don't remember.

13      Q.  Let me give you a copy of Exhibit 632.  I

14 think it's in evidence, but I could be mistaken.

15      MR. VELKEI:  It's a Berkel earlier-marked exhibit.

16      THE COURT:  It is not in evidence yet.

17      MR. VELKEI:  Your Honor, just let the record

18 reflect we spent about two or three hours on this

19 particular exhibit in Ms. Berkel's earlier testimony.

20      THE WITNESS:  Okay.

21      MR. STRUMWASSER:  Q.  On the first page, under

22 "Human Capital" -- are you with me?

23      A.  I am.

24      Q.  Third bullet, "If a PHS ACME or Network

25 Management position becomes open, post replacement
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 1 position without red tape.  I understand the

 2 bureaucracy prevents asks, but how many PHS positions

 3 are being declined today?"

 4          The bureaucracy you're referring to there is

 5 United?

 6      A.  I'm referring to the required steps to post a

 7 position for recruiting.

 8      Q.  Is it United that required them?

 9      MR. VELKEI:  As opposed to PacifiCare?  Objection,

10 vague.

11      THE WITNESS:  Both organizations had protocols for

12 posting positions.

13      MR. STRUMWASSER:  Q.  And you were referring to

14 both in this statement?

15      A.  I'm referring to United in October of 2007.

16      Q.  You say "Live the pledge."  What pledge are

17 you referring to?

18      A.  There was something at that time.  I don't

19 really remember.

20      Q.  No idea at all?

21      A.  I remember a poster, but I don't remember --

22 there was a tag line.

23      Q.  What was the poster -- what was the reader

24 supposed to do with that poster or about that poster?

25      A.  I don't know.
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 1      Q.  You don't recall in October of 2007 feeling

 2 that there was a pledge out there that wasn't being

 3 lived?

 4      A.  No, I don't recall feeling that way.  This is

 5 a list of things that I wanted to talk to people about

 6 when I was in Minnesota.  It's just my to-do list.

 7      Q.  Same page, under, "All ACME and Network

 8 Management Leaders," at the bottom, "If your PHS

 9 subject matter expert won the Super Lotto tomorrow,

10 would you be able to replace within six weeks?"  Do you

11 see that?

12      A.  I do.

13      Q.  Continuing the last sentence, "Berkel has

14 preliminary list of FTEs for consideration," do you see

15 that?

16      A.  I do.

17      Q.  Is that the list that Ms. Way sent you on

18 October 8, 2007 referenced in the previous exhibit?

19      A.  No.  It was a list of network management

20 personnel.  The list Ms. Way gave me had nothing to do

21 with network management.

22      MR. STRUMWASSER:  I thought we might party on for

23 another ten minutes, if that's all right for your

24 Honor.

25      THE COURT:  Sure.
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 1      MR. STRUMWASSER:  Q.  Ms. Berkel, do you remember

 2 complaining in January 2008 about a lack of progress on

 3 all the corrective actions relating to contract loading

 4 and auditing?

 5      A.  Not specifically, no.

 6      Q.  Do you remember complaining that there were

 7 new personnel loading and auditing to both NICE and

 8 RIMS who were not experienced?

 9      A.  In January of 2008?

10      Q.  Yeah.

11      A.  Perhaps.

12      MR. STRUMWASSER:  Our next is --

13      THE COURT:  696.

14          (Department's Exhibit 696, PAC0124162

15           marked for identification)

16      THE COURT:  696 is an e-mail with a top date of

17 January 21st, 2008.

18      THE WITNESS:  Okay.

19      MR. STRUMWASSER:  Q.  So we have an e-mail chain

20 starting on January 18th and ending on January 21st of

21 2008.  And starting at the bottom of 4163, we have an

22 e-mail from you that started the sequence off.

23          At the bottom of that, under "California DOI,"

24 you say, "I'm still concerned that CDI will require

25 evidence that we have reworked all PLHIC retroactive
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 1 contracts.  There is no work plan on this today."  Is

 2 that consistent with your recollection of the state of

 3 affairs in January of 2008?

 4      A.  Yes.  At this time, we had just responded to

 5 the draft report.  We had proposed a corrective action

 6 plan that said we would be looking for retroactive

 7 contracts one more time and looking for any claim that

 8 might need to be worked.

 9          And I believe that was -- I can't remember the

10 dates, but I'm trying to firm up the work plan for that

11 corrective action with Tim Kaja.

12      Q.  Under "Contract Loading" on the top of 4164,

13 "However, given the lack of progress on all the

14 corrective actions, then for today our goal should be

15 to prevent any additional rework we can."  Do you see

16 that?

17      A.  I see it.

18      Q.  Then a few lines down, "There appears to be

19 new personnel loading/auditing to NICE and RIMS that

20 are not fully experienced.  We have to fix this NOW."

21 "NOW" is in all caps.  Do you see that?

22      A.  I see it.  And the context of this

23 conversation, it's about January 1st, 2008 contracts

24 being loaded and what we're doing to manage those that

25 are knowingly late by both parties.  And RIMS, with the
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 1 exception of University of California and some other

 2 large providers, is not manually loaded.  It's the use

 3 of the EPDE tool.

 4          So I'm probably making more reference to the

 5 auditing part when we -- with respect to RIMS.  And the

 6 loading is still manual to NICE.

 7      Q.  Just so we're clear, the sentence I just read,

 8 "There appears to be new personnel loading/auditing,"

 9 refers to both the loading function and the auditing

10 function right?

11      A.  It does.

12      Q.  Loading happens at the beginning and auditing

13 happens sort of at the end, right?

14      A.  Right.  And personnel don't load to RIMS

15 except for University of California and Sutter and some

16 other large complex providers that have other

17 non-standard PPO contracts.

18      MR. VELKEI:  Excuse me.  Just in the next five

19 minutes, if we can take a break.  I don't want to break

20 your flow --

21      MR. STRUMWASSER:  Yes.

22      Q.  So the only concern you had about fixing

23 something now was the loading function for UC and other

24 large providers plus the auditing function?

25      MR. VELKEI:  We're talking specific to PLHIC,
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 1 right?

 2      MR. STRUMWASSER:  Well, the letter -- the document

 3 itself is specifically about PLHIC and PCC.

 4      MR. VELKEI:  And NICE.  I'm just saying, is this

 5 specific to -- vague, as to whether it's specific to

 6 RIMS --

 7      MR. STRUMWASSER:  Oh, yeah.

 8      Q.  Is your only concern with respect to RIMS

 9 loading of complex provider contracts?

10      A.  Give me just a second.  I thought I saw

11 something else that related to the auditing.  I just

12 can't put my finger on it.

13      Q.  Sure.

14      A.  Okay.  So -- I'm sorry.  Can you ask me the

15 question again, please?

16      Q.  Sure.  Is it your testimony that the only

17 concern you had about new personnel loading to RIMS

18 with regard to the loading of the UC and other complex

19 provider contracts?

20      A.  No.  What I was referring to in this e-mail is

21 a little bit more explained on 4163.  So certain

22 contract loading documents, called PDLTs, were being

23 sent to the claims project management team before the

24 quality audit of that contract load was complete.  And

25 I thought the timing was wrong and that they should be
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 1 only be sent after the contract load audit was

 2 finished.  And I was deeming that to be related to

 3 people not understanding the process that we had in

 4 place.

 5      Q.  Okay.  So what I understand from that answer

 6 is that you were concerned that the sequence of loading

 7 and auditing had been established by people who were

 8 not sufficiently expert to know that the sequence was

 9 wrong?

10      A.  That's not how I would put it.  But I would

11 say I was asking the network management folks to make

12 sure that we fixed the process for sending a retro

13 contract for self-initiated rework such that they

14 didn't send it until they confirmed the load actually

15 matched the document used to put the load in.

16          And since that is predominantly a NICE factor,

17 it would be a factor for UC and Sutter and others on

18 RIMS.  But the vast majority of RIMS is loaded through

19 the EPDE process.

20      Q.  So this sentence, the "there appears to be,"

21 sentence, then, had to do with fixing a process that

22 needed fixing because the process had been implemented

23 by people insufficiently familiar with it?

24      A.  I don't know if it had been implemented by new

25 people, but at the January 1st, 2008 timing, I was
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 1 seeing changes that needed to be made with the calendar

 2 year contract cycle.

 3      Q.  I'm trying to work with you here.  But I --

 4 and the reason why you referred to "new personnel" here

 5 is because the people who had created the condition

 6 that you said needed to be fixed lacked sufficient

 7 experience; is that right?

 8      A.  That's my supposition in the sentence.  It's

 9 not a definitive conclusion.

10      MR. STRUMWASSER:  We're there.

11      THE COURT:  All right.  Take a break.

12          (Recess taken)

13      THE COURT:  We'll go back on the record.

14      MR. STRUMWASSER:  Your Honor, we have a situation

15 here.

16      THE COURT:  Go.

17      MR. STRUMWASSER:  We are all back here.  And in an

18 effort to expedite matters, I gave the witness and

19 counsel a copy of a document that I was next going to

20 question about.  That is a copy of it there, yes.

21          And Mr. Velkei told me that they have a

22 settlement privilege issue with it.  And we'll talk

23 about that in a second.

24          He then took it back.  I asked him to leave

25 the witness on the stand.  He refused.  He and Mr. Kent
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 1 and the witness departed.  The immediate implication of

 2 that is this is just another reason why we're not going

 3 to be able to give witnesses documents while they're

 4 sitting on the stand.  And now, if we want, we can talk

 5 about the privilege.

 6      THE COURT:  So did you want to mark this?

 7      MR. STRUMWASSER:  Please.

 8      MR. VELKEI:  Yes.  And your Honor, the only issue

 9 was I wanted to make sure we understood that this was a

10 document that utilized in the context of the settlement

11 discussions between the two parties.  That was the

12 limited purpose of our taking Ms. Berkel in the

13 hallway, and I think it was entirely appropriate.

14      THE COURT:  Okay.  So this is 697?

15      MR. VELKEI:  Yes, your Honor.  I believe so.

16      THE COURT:  And it's an e-mail with some

17 attachments with a top date of March 21st, '08.

18          (Department's Exhibit 697, PAC06020292,

19           marked for identification)

20      THE COURT:  And I'm not sure if I understand.  Are

21 you claiming that it is a privileged document?

22      MR. VELKEI:  It appears that it is not.  If you

23 look at the forward line, it references a dress

24 rehearsal for CDI meeting tomorrow.  But that was just

25 referencing her unavailability.  So there is not an



9695

 1 issue here.  I just wanted to check and make sure of

 2 that.

 3      THE COURT:  That was what you were doing?

 4      MR. VELKEI:  Yes, your Honor.

 5      THE COURT:  Go ahead.

 6      MR. STRUMWASSER:  Q.  Ms. Berkel, do you have a

 7 copy of what is now 697?

 8      A.  I do.

 9      Q.  So just let me know when you're ready.

10      MR. STRUMWASSER:  For the record, your Honor, the

11 attachment that starts at 0295 is already itself in

12 evidence as a separate exhibit, 464.

13      THE COURT:  Okay.  This is 464?

14      MR. STRUMWASSER:  Yes, your Honor.  At least I

15 think so.  But that document is substantially in

16 evidence.

17      THE COURT:  California Market Meeting, 3/11/08.

18 Okay.

19      MR. STRUMWASSER:  Q.  So we have here an e-mail

20 chain with attachments, date of March 21, '08.

21          Ms. Berkel, about halfway down the first page,

22 there's a header that says "Page 7 requests."  Do you

23 see that?

24      A.  I do.

25      Q.  What's a Page 7 request?
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 1      A.  The e-mail -- I'm forwarding this e-mail to

 2 Laura Ness, who is a key person that works for Dirk

 3 McMahon.  He had asked me to update her on the things

 4 we asked for from Steve Hemsley and Bob Sheehy in the

 5 PowerPoint Page 7 attached.

 6      Q.  So that would be in the California Market

 7 Meeting document?

 8      A.  Yeah.  It looks like it's actually Page 6.

 9      Q.  So on your e-mail and on Page 6, we have

10 reference to funding "an Additional $7 Million for

11 PacifiCare Ongoing System Projects to Eliminate

12 Financial Impact to Migration Capital," right?

13      A.  Yes.

14      Q.  What are the -- what does "financial impact to

15 migration capital" refer to?

16      A.  It's referring to Work Package 1 and Work

17 Package 2 and multiple networks for HMO products, all

18 related to NICE.  And it's described more on Page 8.

19      Q.  Now, at the bottom of the first page of

20 Exhibit 697, there's a heading, "Loss of Market

21 Knowledge."  Do you see that?

22      A.  I do.

23      Q.  And there's a statement, "No 'wholesale' cuts

24 to staff without proper due diligence."  Do you see

25 that?
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 1      A.  I do.

 2      Q.  Was it your belief at the time that there were

 3 wholesale cuts to PacifiCare staff without proper due

 4 diligence?

 5      A.  Well, this isn't my PowerPoint presentation.

 6 So, no, I don't agree with that.

 7      Q.  Am I missing something?  Is it not in your

 8 e-mail to Mr. Auerbach at all?

 9      A.  I'm forwarding a document prepared by David

10 Hansen and sharing it with my peers.

11      Q.  So is it your understanding that the -- that

12 there was a problem of wholesale cuts to staff without

13 proper due diligence in the mind of Mr. Hansen?

14      A.  I don't know.

15      Q.  Do you know what cuts are being referred to

16 here?

17      A.  I don't.

18      Q.  Statement, "Stop expansion of Pacific Region

19 resources to national roles," are you referring here to

20 transferring Pacific region employees to jobs within

21 the national United organization?

22      A.  Perhaps Mr. Hansen is, yes.

23      Q.  Sitting here today, are you aware that the

24 transfer of Pacific region employees to national United

25 positions was a problem at the -- in March of 2008?
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 1      A.  I'm not sure who he's referring to here.  I

 2 mean, there are definitely people that have national

 3 roles that came from the Pacific region.

 4      Q.  And in your opinion, was there a problem with

 5 the Pacific region losing market knowledge because

 6 those people had been moving on?

 7      MR. VELKEI:  Vague as to "problem."

 8      THE COURT:  If you know.

 9      THE WITNESS:  No.  I was not concerned about

10 people taking national roles.  I was concerned with mid

11 management people leaving the organization.  I can

12 still call somebody that has a national role and ask

13 them a question because they're still within the

14 organization.  I was concerned about people leaving the

15 organization.

16      MR. STRUMWASSER:  Q.  Well, is that the extent of

17 the concern about the loss of expertise is that you

18 can't call somebody up?  Isn't there a different kind

19 of problem with loss of expertise, where somebody who

20 is now actually doing the job lacks sufficient

21 familiarity with it?

22      A.  Just because somebody's promoted to a national

23 role doesn't mean the successor lacks sufficient

24 knowledge.

25      Q.  I understand that as a matter of necessity.
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 1 My question is, you did not have a concern at the time

 2 that the people who were backfilling the national

 3 promotions lacked sufficient familiarity with the

 4 subject matter?

 5      A.  I think my prior testimony has been that I was

 6 concerned about people being around to support NICE

 7 moving to United platform, so HMO knowledge.

 8          I can't think of anything specific in terms of

 9 national roles that -- that I wouldn't feel comfortable

10 just calling and asking a question of that person if I

11 felt that there was knowledge missing.

12      Q.  The attachment that says -- the California

13 Market Meeting PowerPoint starting on 295 --

14      A.  I see it.

15      Q.  Do you recognize it?

16      A.  Yes.

17      Q.  Did you participate in this drafting?

18      A.  No.

19      Q.  Was this presentation given at a California

20 marketing meeting -- or California market meeting?

21      A.  Yes.

22      Q.  Were you present?

23      A.  Yes.

24      Q.  Turn, please, to 0299.  We have a list here of

25 California commercial capabilities.  And all but two of
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 1 the items listed there, as to the status in June of

 2 '07, was broken, do you see that?

 3      A.  I do.

 4      Q.  What does it mean for a, let's say, group

 5 services (billing/eligibility) to be broken?

 6      A.  I believe that David is referring to our

 7 issues that we had in January 1st, 2007 with our

 8 Medicare product, in the second year of Medicare

 9 Part D, private fee-for-service.  We had some

10 eligibility and billing issues with that product then.

11      Q.  Is that a problem you were having with

12 Accenture?

13      A.  No.  I believe it was connectivity to

14 Prescription Solutions and having the ID card have the

15 correct -- I don't know what the name of that little

16 number is that tells the pharmacy what the insurance

17 product is.

18      Q.  And as of March of 2008, it was market?  Am I

19 reading this correctly?

20      A.  That's what it says.

21      Q.  Do you know what "market" means?

22      A.  I'd be guessing.

23      Q.  Okay.  But these characterizations, "broken,"

24 "market," "stable," and so on, those are properly

25 attributed to Mr. Hansen?
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 1      A.  Yes.  He was leading our California market at

 2 that time.

 3      Q.  Were you reporting to Mr. Hansen at that

 4 point?

 5      A.  No, I reported to Mr. McMahon.

 6      Q.  Was Mr. Hansen in your chain in any way?

 7      A.  I was part of his management team.

 8      Q.  Did Mr. McMahon report to Mr. Hansen at this

 9 point?

10      A.  No.

11      Q.  And we see on Page 299, the provider services

12 were broken in June of 2007 according to Mr. McMahon?

13      THE COURT:  You mean Mr. Hansen?

14      MR. STRUMWASSER:  Mr. Hansen.  Thank you.

15      Q.  Do you know how Mr. Hansen thought provider

16 services were broken?  Do you know what he's referring

17 to there?

18      A.  At this time, in March of 2008, we were in the

19 process of hiring additional resources for certain of

20 our contracted providers to have a dedicated person to

21 deal with any issues they had.

22      Q.  What about in June of 2007, when it was just

23 plain broken?

24      A.  It wasn't a team that PacifiCare ever had.

25 Network management related to the provider network
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 1 directly.

 2      Q.  So the notion here is that, in June of 2007,

 3 provider services were the responsibility of network

 4 management, and they were broken?  Is that what's being

 5 said here?

 6      A.  I think it's not as simple as that.  I think

 7 that -- what you have to understand from a context

 8 perspective is network management dealt with providers

 9 in the PacifiCare world with the vast majority of our

10 service being related to HMO, commercial, and Secure

11 Horizons processing on NICE.

12          Now we're significantly more complex because,

13 not only do we have the HMO product, but we have United

14 product and we have administrative services only

15 product and we have two different pharmacy benefit

16 management companies and a lot of different things

17 going on.  So we need to take a new tact (sic) to

18 provider service.  And that was an initiative that

19 David was leading for the PacifiCare region that was

20 ultimately successfully implemented.

21      Q.  That answer that started with -- in reference

22 to context, were you describing your understanding or

23 your understanding of Mr. Hansen's understanding?

24      A.  I participated in the meetings with David that

25 asked that a specific provider service model be put
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 1 into place for the Pacific region.  So I would say that

 2 my answer is my opinion.

 3      Q.  Ms. Berkel, your opinion is that provider

 4 service was broken for HMO, prescriptions, commercial,

 5 and everything else except PPO?

 6      THE WITNESS:  No --

 7      MR. VELKEI:  Objection, the witness was talking

 8 about -- her opinion was being offered to provide

 9 context.  So --

10      THE COURT:  Well, I'll allow it as clarification.

11      THE WITNESS:  I'm not saying that it was broken.

12 I'm saying that we needed to do something differently

13 than we had done in the past because we're now a very

14 different organization.

15      MR. STRUMWASSER:  Q.  And that something different

16 that needed to be done with respect to provider

17 services need to be done for all of the lines of

18 business you just described and not for PPO; is that

19 your testimony?

20      A.  No.  I didn't say that.

21      Q.  Okay.  Turn, please, to 303.  You see the

22 reference there to "Preexisting Condition on

23 PLHIC/RIMS"?

24      A.  I do.

25      Q.  And underneath that, it refers to a leadership
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 1 void?

 2      A.  I see that.

 3      Q.  These would, again, be Mr. Hansen's words?

 4      A.  I don't know.

 5      Q.  Do you know what is meant by "leadership void"

 6 with respect to preexisting condition on PLHIC/RIMS?

 7      A.  Yes.  It's actually referring to ensuring that

 8 we have preexisting condition leadership on United

 9 platform and UHIC product because we had done a lot

10 with respect to PLHIC in response to our corrective

11 action for the California Department of Insurance, and

12 we were covering our bases and made sure that we were

13 handling both legal companies consistently.

14      Q.  So it's your testimony that there was no

15 leadership void with respect to PLHIC?

16      A.  Absolutely not.  Not at this time.  There was

17 a tremendous effort that began around preexisting

18 condition beginning in January of 2007, and that

19 continued.

20      Q.  Do you know what denials may have to be

21 abandoned in the second bullet, "May need to abandon

22 denials"?

23      A.  The California Department of Insurance asked

24 us to consider stopping the application of preexisting

25 condition denials.
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 1      Q.  Those were on PLHIC policies, right?

 2      A.  That's correct.

 3      Q.  "Technology solutions are throw-away."  Do you

 4 know what the technology solutions were that are being

 5 spoken of here?

 6      A.  I think that it refers to our outbound reach

 7 to new members to obtain what their prior insurance

 8 coverage was.  We do that manually.  We considered

 9 doing something on a more automated basis by phone, but

10 we ultimately decided to do that outreach with manual

11 letters produced on a daily basis.

12      Q.  In March of 2008, you were still considering

13 the automated process that eventually didn't get used?

14      A.  No.  I think, at that time, we had decided

15 that we were going to pursue that manually.

16      Q.  So what does the phrase "throw-away" mean in

17 this context, "Technology solutions are throw-away"?

18      A.  It means that we were on a path of selling

19 United policies only and that, if we had automated

20 something for eligibility within the RIMS engine, it

21 would have a short life.

22      Q.  The second first-level bullet, "Misdirected,"

23 do you know what that refers to?

24      A.  It refers to routing claims to the correct

25 provider under HMO capitation contracts.
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 1      Q.  It's not a reference to routing claims to the

 2 right claims payment engine?

 3      A.  It is not.

 4      Q.  Page 317, please.  This is a slide about loss

 5 of market knowledge.  And there's a heading under "Key

 6 FTE Losses," "Significant Turnover at Senior Level

 7 Positions Over the Last Two Years."  Do you see that?

 8      A.  I do.

 9      Q.  And it goes on to list the number of -- a

10 number of senior level personnel that were lost by

11 functional area.  Do you see that?

12      A.  I do.

13      Q.  Do those figures look right to you?

14      A.  I don't know, but when I think about most of

15 these areas -- underwriting, network, and clinical --

16 it was voluntary FTE losses.  Those teams did not

17 change because of United layoffs.  They're highly

18 competitive areas with skills that are sought out by

19 our competitors.  And when I think about who those

20 people were, it wasn't because United terminated them.

21      Q.  It was because PacifiCare failed to retain

22 them?

23      MR. VELKEI:  Objection, argumentative.

24      THE COURT:  Sustained.

25      MR. STRUMWASSER:  Q.  Your point being that this
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 1 was individuals deciding to leave the company, not

 2 their positions being eliminated, right?

 3      A.  Right, 27 months after the acquisition.

 4      Q.  Were those people in positions for which there

 5 was a retention program?

 6      MR. VELKEI:  Your Honor, I'm going to object to

 7 the relevance of this unless the examiner can show some

 8 link to claims handling or PPO.  And I've not heard

 9 anything that's linking the two.

10      THE COURT:  What's the relevancy?

11      MR. STRUMWASSER:  First of all, operations

12 includes claims handling.  Secondly, this is all about

13 the failure to retain subject matter expertise.  And

14 the question is, which operations had that problem?

15      MR. VELKEI:  But your, Honor the testimony is that

16 there was not a retention program for PPO, so why are

17 we talking about retention programs for things other

18 than PPO?

19      MR. STRUMWASSER:  The question is whether any of

20 these people might have been kept if there was a

21 retention program.  Shouldn't be that hard.

22      THE COURT:  Is that your question?

23      MR. STRUMWASSER:  No.  The question was whether

24 there was a retention program.  That's a start.

25      THE COURT:  And the answer was no, there was no
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 1 retention program?

 2      THE WITNESS:  No.  I don't know.  I don't know the

 3 specifics of -- I actually can't recall.

 4          I know that there were many retention programs

 5 in December of 2005, January 2006.  But I quite

 6 honestly can't remember the specifics.

 7      MR. STRUMWASSER:  Q.  And the "Operations" bullet,

 8 that refers to the part of the organization that is

 9 responsible, among other things, for claims?

10      A.  It does.  And when I think about PLHIC and

11 PPO, we retained Lois Norket; we retained Lori Wolfe;

12 we retained Ellen Vonderhaar -- the people that did

13 RIMS.  They were here.

14      Q.  At the time of the merger Ms. Norket was a

15 manager, not a director, right?

16      A.  I don't know.

17      Q.  How about Mike Reddy?  Who is he?

18      A.  He was the director -- he might have been a

19 vice president of claims operations.  He oversaw

20 transactions in total, including RIMS.

21      Q.  When did he leave?

22      A.  I don't -- sometime in 2006.

23      Q.  When it says that there was a backfill from

24 finance organization, that's your folks, right?

25      A.  It is.
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 1      Q.  Is it a reference to you?

 2      A.  I believe so.

 3      Q.  [Question reported and not transcribed herein,

 4 pursuant to agreement among the parties and the Court]?

 5      MR. VELKEI:  Can we -- this would probably be

 6 confidential.  It's HR issues, right?

 7      THE COURT:  I don't know.

 8      MR. STRUMWASSER:  I don't know either.  But I'm

 9 happy to have your Honor --

10      THE COURT:  Okay.

11      MR. STRUMWASSER:  The question is -- can we go off

12 the record?

13      THE COURT:  Yes.

14          (Discussion off the record)

15      THE COURT:  Go back on the record.

16          We're going to have part of the transcript

17 then stricken to protect the identity of the person

18 that we've just been discussing.

19      MR. STRUMWASSER:  But I think now, with that out,

20 we don't need to abbreviate his name.

21      THE COURT:  Correct.

22          Did you get that?

23          (Discussion off the record)

24      MR. STRUMWASSER:  Q.  Ms. Berkel, you testified

25 that -- before we forget, still on Page 317, "network"
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 1 includes the provider network, right?  That is the

 2 provider network, right?

 3      A.  It's referring to the folks that negotiate

 4 contracts.

 5      Q.  And it refers to the network that serves

 6 PLHIC, right?

 7      A.  Well, you know, PLHIC was handled by Elena

 8 McFann and Leslie Carter.  And those two continue to be

 9 employed by the company.  So when I think about

10 turnover and the 8 out of 21, the names that come to

11 mind weren't handling the PLHIC transition.

12      MR. STRUMWASSER:  Your Honor, could I have an

13 answer to my question?

14      THE COURT:  Yes.

15      THE WITNESS:  I don't think so.

16      MR. STRUMWASSER:  Q.  You don't think that

17 "Network" refers to the network that serves PLHIC?

18      A.  Network management in general would encompass

19 PLHIC.  The 8 out of 21 does not refer to PPO.

20      MR. STRUMWASSER:  Q.  You've testified that,

21 during the time before the acquisition was finalized,

22 United expressed an interest in keeping PacifiCare

23 senior managers.  Remember that?

24      A.  Yes.

25      Q.  You testified that in the summer of 2005, the
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 1 due diligence teams made a list of about 30 key

 2 PacifiCare executives whom United wanted to retain

 3 after the acquisition.  Do you remember that?

 4      A.  I do.

 5      Q.  Other than those 30 or so PacifiCare

 6 executives identified in the summer of '05, do you know

 7 of any effort by United or PacifiCare around the time

 8 of the acquisition to identify PacifiCare subject

 9 matter experts for long-term retention?

10      MR. VELKEI:  Vague as to "subject matters."

11      MR. STRUMWASSER:  I'll take any at this point.

12      THE COURT:  Okay.  I'll allow it.

13      THE WITNESS:  There were retention programs that

14 were put in place in the beginning of 2006.  Whether or

15 not I can say they were subject-matter-expert

16 focused -- I would say that they were.  But -- your

17 definition.  But there were additional retention

18 programs put in place.

19      MR. STRUMWASSER:  698?

20      THE COURT:  Correct.

21          I'm not sure -- is this a list of people to

22 retain?  And it doesn't have a date.  I'm not sure what

23 to call this.  Do you have a name for it,

24 Mr. Strumwasser?

25      MR. STRUMWASSER:  I believe that the file name is
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 1 "UCMG20070215SLBnotes.doc."  So I'm assuming the date

 2 is February 15, '07.  And I will be happy with the name

 3 "SLB Notes."

 4      MR. VELKEI:  We'll check to verify.

 5      THE COURT:  Okay.

 6      MR. VELKEI:  We can, in the meantime, your Honor,

 7 remove confidentiality on this one.

 8      THE COURT:  Thank you.

 9          (Department's Exhibit 698, PAC0806111

10           marked for identification)

11      THE WITNESS:  Okay.  I'm ready.

12      MR. STRUMWASSER:  Q.  Do you recognize this

13 document?

14      A.  No.

15      Q.  Okay.  That's fine.  You're the only SLB you

16 know in PacifiCare, right?

17      A.  It's clearly -- it's mine.  I recognize the

18 style.

19      Q.  Okay.  Bottom of the first page, under

20 "PacifiCare Lessons Learned," and continuing on to the

21 next page, Item No. 2, "PHS subject matter expertise

22 critical to operations integration should have been

23 identified in 2005 for long-term retention to ensure

24 the best historical knowledge and leadership would be

25 available for migration."  Do you see that?
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 1      A.  I do.

 2      Q.  Now, you recall writing that sentence now that

 3 you've seen it?

 4      A.  I do.

 5      Q.  Is it your testimony that this sentence

 6 pertains only to HMO?

 7      A.  It --

 8      MR. VELKEI:  Objection.

 9      THE WITNESS:  -- does.

10      THE COURT:  Did you want to object?

11      MR. VELKEI:  That's okay.

12      MR. STRUMWASSER:  Q.  Is it your testimony that it

13 was unnecessary in July of 2005 to identify critical

14 subject matter expertise for long-term retention for

15 PLHIC?

16      A.  Yes, because I never expected PLHIC to be on

17 United platform, so there was no migration in my head.

18          And the context of this document is, in

19 February of 2007, the Ovations team was telling me they

20 were going to migrate Secure Horizons to COSMOS, and

21 the UHC organization was telling me we were going to

22 migrate commercial HMO to United platform.  And I

23 couldn't understand why the organization would want two

24 HMO migrations.

25          So this document is about my thoughts on who I
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 1 need to talk to about migrating HMO agnostic to

 2 Medicare and commercial, one time.  And my comment

 3 about the long-term best historical knowledge and

 4 leadership is in context of HMO.

 5      Q.  And you have now, since you've been

 6 testifying, you've seen documents showing that, in

 7 2006, there were -- there was planning going on for

 8 migration from RIMS to UNET.  Do you recall seeing

 9 those documents?

10      MR. VELKEI:  Misstates the evidence.

11      THE COURT:  Overruled.

12      THE WITNESS:  I've seen documents that show that

13 this was being considered, but there was never a formal

14 approved plan to do so.

15      MR. STRUMWASSER:  Q.  Is it your testimony that --

16 or is it your opinion that PPO subject matter experts

17 or RIMS subject matter experts would be necessary if

18 there was going to be such a migration?

19      MR. VELKEI:  Objection, relevance.  If there

20 wasn't a migration, why are we talking about it?

21      THE COURT:  What's the relevancy?

22      MR. STRUMWASSER:  There's enormous amount of

23 evidence that this was going on.  There's a question

24 about whether it -- why it didn't happen, whether that

25 was a failure or not, and the very fact that
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 1 Ms. Berkel is proceeding on the assumption that that's

 2 not happening when in fact there's lots going on

 3 underneath is evidence of how the process was managed.

 4      MR. VELKEI:  Your Honor, there's an enormous

 5 amount of questioning by Mr. Strumwasser on migration,

 6 but he's yet to show one document that shows that there

 7 was a clear intention to do anything other than

 8 consider it.

 9      THE COURT:  You know what?  There was some

10 intention by some people to do something.  And I

11 understand that Ms. Berkel has decided or believes that

12 it wasn't -- didn't proceed to the next stage, so it

13 didn't come --

14      MR. VELKEI:  To fruition or whatever?

15      THE COURT:  Yes.  But I think it's a legitimate

16 part of the questioning.  I'm just not sure if we're

17 getting any new information, Mr. Strumwasser.

18      MR. STRUMWASSER:  My point is -- it's a point that

19 I'm sure your Honor has picked up in several of my

20 questions -- that this witness was very concerned about

21 the complexity of the NICE migration and relatively

22 unconcerned about the RIMS migration.

23          That could be because she thought it wasn't

24 really happening, or it could be because she

25 underestimated the complexity of that transaction as
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 1 well.  And I'm trying to find out now, if she thought

 2 there was going on the a migration going on, would she

 3 have wanted to retain subject matter experts.

 4      THE COURT:  Well, the problem with that is that

 5 it's pretty speculative because her testimony has been

 6 consistent that she didn't think it was going to

 7 happen.

 8      MR. STRUMWASSER:  All right.  I'll withdraw the

 9 question.  And you know what?  If your Honor wanted a

10 place to stop for the night, this is it.

11      THE COURT:  Okay.  9:00 o'clock tomorrow morning?

12      MR. VELKEI:  Sounds good.

13          (Whereupon, the proceedings recessed

14           at 3:58 o'clock p.m.)

15

16

17
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19
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21
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23

24
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 1 TUESDAY, AUGUST 10, 2010; 9:00 A.M. DEPARTMENT A; ELIHU

 2 HARRIS STATE BUILDING; 1515 CLAY STREET; RUTH ASTLE,

 3 ADMINISTRATIVE LAW JUDGE

 4                           -oOo-

 5          THE COURT:  This is on the record.  This is

 6 before the Insurance Commissioner of the State of

 7 California in the matter of PacifiCare Life and Health

 8 Insurance Company.  This is OAH Case Number 2009061395

 9 and Agency Case Number UPA 2007-00004.

10          Today's date is the 10th of August.  Counsel

11 are present.  Respondent is on the stand.

12          Are you ready?

13          MR. STRUMWASSER:  Yeah.  I was wondering, do

14 you have a witness list?

15          MR. VELKEI:  Your Honor, we are going to take a

16 crack at what we submitted back in December and we will

17 get something done by the end of the week and submit it,

18 if that is okay?

19          THE COURT:  No.  You were supposed to give it

20 to me today.  I need a witness list.  I need to figure

21 out what is going on.  I couldn't find mine, and you

22 told me you were going to get me one.

23          MR. VELKEI:  We'll get that in the next hour.

24 We thought we were helping by trying to narrow that list

25 down and that takes some time and thought, and we'll get
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 1 that done by the end of the hour.

 2          THE COURT:  It is part of my frustration

 3 because I had it and annotated it.

 4          MR. STRUMWASSER:  I have one, Your Honor.

 5          THE COURT:  So that is part of my frustration.

 6 People move my stuff around.

 7          MR. VELKEI:  We'll have it by the break.  Sorry

 8 for the misunderstanding.

 9          THE COURT:  You believe you have one?

10          MR. STRUMWASSER:  I believed I had one when I

11 said it.

12          THE COURT:  But now you don't.

13          MR. STRUMWASSER:  I am checking for it on E-bay

14 right now, Your Honor.

15          THE COURT:  It is probably somewhere.

16          Go ahead.

17                     CROSS-EXAMINATION

18 BY MR. STRUMWASSER:

19     Q.   Good morning, Ms. Berkel.

20     A.   Good morning.

21     Q.   We were talking about the turnover report

22 yesterday, and I would like to ask you to look again at

23 Exhibit 455, your June 29, '07 email and attachments.

24          You testified previously that after this report

25 was issued, you learned that a loss of 4,239 legacy
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 1 PacifiCare employees for an attrition rate of 40 percent

 2 was only slightly higher than United had experienced.

 3 So it was in your words "not an unexpected amount of

 4 change in that timeframe."

 5          Do you recall that testimony?

 6     A.   I do.

 7     Q.   Is it a fair understanding of that testimony

 8 that you are at least as of today not particularly

 9 concerned about that level of attrition that PacifiCare

10 experienced?

11     A.   So you are asking me today am I concerned?  I

12 am sorry, I don't understand.

13     Q.   Let me do it again.  Originally around the time

14 of Exhibit 455, you were concerned about what you

15 perceived to be a high level of attrition, right?

16     A.   Yes.  My main concern was we were talking about

17  migrating NICE to United platform and potentially to

18 COSMOS platform, and I wasn't going to have enough HMO

19 knowledge left behind to do that successfully.

20     Q.   Your testimony here is that you actually think

21 the amount of attrition you had was not a source of

22 concern.  Is that a fair reading of your testimony?

23     A.   Well, in Exhibit 456, Mat Peterson who was the

24 leader of Human Resources for UnitedHealthcare was

25 explaining to me that in the context of comparing to the
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 1 organization in total, not just PacifiCare, that

 2 statistic was comparable.

 3          What he was also pointing out to me in that

 4 email, 456, was that the business had experienced

 5 changes as the Medicare product had federal changes and

 6 as we were losing membership, so the business needed to

 7 right-size at that point in time.

 8          That is typical of companies to react to volume

 9 changes and to change their workforce.

10     Q.   So you read Mr. Peterson's response to be that

11 the loss of personnel was at least in part an

12 affirmatively good thing?

13     A.   Well, I have experienced a number of layoffs in

14 my career in health care as we react to competitive

15 pressures and federal legislation.  So I would say a

16 layoff is never a good thing.  That is my personal

17 opinion.

18          But our obligation to our shareholders and in

19 running the company, layoffs are an ordinary course of

20 business that we read about every day.

21     Q.   Just to match your answer up to the question, I

22 asked you whether you understood Mr. Peterson to be

23 saying that it was at least in part an affirmatively

24 good thing.  Can I take that as a yes?

25     A.   I don't think he uses the word "good" at all.
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 1     Q.   I'm sure he doesn't.  I am asking you whether

 2 you take -- whether that's the import you got from that

 3 email.

 4          MR. VELKEI:  Calls for speculation.

 5          THE COURT:  If you know.

 6          THE WITNESS:  I don't know.

 7 BY MR. STRUMWASSER:

 8     Q.   After you received Mr. Peterson's email, were

 9 your concerns about attrition allayed?

10          MR. VELKEI:  Asked and answered.  This

11 particular exhibit has now been talked about -- this is

12 the third day.  Ms. Berkel was very clear that there

13 were retention programs that were put in place as a

14 result of this memo.  I think this is well-traveled

15 ground at this point.

16          THE COURT:  Overruled.

17 BY MR. STRUMWASSER:

18     Q.   Once you saw Mr. Peterson's 2007 email 647,

19 were your concerns about attrition at PacifiCare

20 allayed?

21     A.   No.  I continued to be concerned about how we

22 would migrate from NICE to some other engine.  I

23 encouraged people to make sure knowledge is with more

24 than one person.

25          THE COURT:  October 30th, 2008 document
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 1 entitled "Re-establishing a Winning Position in

 2 California".

 3          THE WITNESS:  I think this is already in.

 4          THE COURT:  Which document do you believe it to

 5 be?

 6          THE WITNESS:  I remember answering questions to

 7 this document before.  But anyway.

 8          MR. VELKEI:  While the witness is looking at

 9 that, here is a copy of our witness list.

10          THE COURT:  Thanks.

11          MR. STRUMWASSER:  Your Honor, we don't think

12 this version of the document is in.

13          (Exhibit 699 marked for Identification.)

14 BY MR. STRUMWASSER:

15     Q.   I appreciate it, Ms. Berkel, but we try not to

16 let that happen.

17     A.   Do you want to point me?  It is a pretty big

18 document.

19     Q.   Sure.  Take a look at Bates 4118, please.

20 First of all, Ms. Berkel, do you recognize this

21 document, 699?

22          MR. VELKEI:  Mr. Strumwasser, if you would let

23 her finish looking at the document.

24          THE WITNESS:  I am ready.

25
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 1 BY MR. STRUMWASSER:

 2     Q.   Do you recognize 699?

 3     A.   Yes.  That's what I meant.

 4     Q.   Do you know who was responsible for putting

 5 this document together?

 6     A.   Well, the leader of this document would have

 7 been Steve Nelson.

 8     Q.   At this point Mr. Nelson was?

 9     A.   He is the Pacific Region CEO.

10     Q.   In October of '08 and is today?

11     A.   Yes, both.

12     Q.   Did you have a hand in any part of this

13 document being produced?

14     A.   I reviewed pieces of this document, but I

15 didn't prepare any of the slides.

16     Q.   Now going to 4118, the first bullet under

17 "Challenge".  "Claims process and personnel disruptions

18 causing difficulty in paying claims".

19          Do you see there?

20     A.   I see it.

21     Q.   Do you understand the phrase "personnel

22 disruptions" to refer to the attrition of personnel?

23     A.   Sure.

24     Q.   The third bullet under "Challenge, Three years

25 after acquisition no integration of core platforms from
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 1 a custom perspective".  To the right of that under

 2 "Result,  Difficulty securing and remaining committed to

 3 capital/resources for legacy systems and maintenance

 4 execution".

 5          Do you see that?

 6     A.   I do.

 7     Q.   Is one of the legacy systems being addressed

 8 there RIMS?

 9     A.   No.  Not in my opinion.  The core platforms

10 would be the core business, which would be HMO.

11     Q.   You read this document -- this page at least --

12 do you read this page to have any applicability to

13 PHLIC?

14     A.   No, very little.  The context of this document

15 is it is a presentation to Gail Boudreaux, who recently

16 joined the organization.  It is her first trip to

17 California, and we are grounding her in where we are in

18 October of 2008.

19     Q.   Ms. Boudreaux is who?

20     A.   She is the CEO of UnitedHealthcare.  She came

21 in June of 2008.

22     Q.   Of UnitedHealthcare -- not United Health Group,

23 but UnitedHealthcare, PHS is a part of UnitedHealthcare?

24     A.   The commercial business is the -- the

25 PacifiCare commercial business is Ms. Boudreaux's
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 1 accountability.  And there is a different leader for the

 2 Secure Horizons of PacifiCare who was also at this

 3 meeting.

 4     Q.   Who was that?

 5     A.   Her peer is -- you know, I can't recall his

 6 name right off the top of my head.  It will come to me.

 7     Q.   So Ms. Berkel, so we are clear here, when we

 8 see on page 4118, "claims process" and the phrase

 9 "difficulty in paying claims," do not read that as

10 applying to RIMS?

11          MR. VELKEI:  Asked and answered.

12          THE COURT:  Overruled.

13          THE WITNESS:  Well, I immediately jump to the

14 fact that we reprocess 60,000 point of service out of

15 network claims because the flow of those particular

16 claims was broken for a number of months.

17          And when I think about the PHLIC data and only

18 in the context of the Market Conduct Exam, roughly

19 37,000 claims not being paid within the State law, and

20 that is less than 3.6 percent of the entire population,

21 while we did have difficulties, they were relatively

22 minor.

23     Q.   We are going to have to try to get back to

24 answering the question.  The question is do you read

25 that bullet to have no applicability to RIMS?
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 1          THE COURT:  It calls for and yes or no answer

 2 and then an explanation if you want to make one.

 3          THE WITNESS:  It has minor applicability to

 4 RIMS.

 5 BY MR. STRUMWASSER:

 6     Q.   And specifically to PPO business, right?

 7     A.   Yes.

 8     Q.   Ms. Berkel, do you think in your experience in

 9 dealing with people at United and PacifiCare that when

10 people talk about our core platforms for claims paying,

11 they are not referring in part to RIMS?

12          THE COURT:  That was a little convoluted.

13          MR. STRUMWASSER:  I will try it again.

14 BY MR. STRUMWASSER:

15     Q.   When folks at PacifiCare or United are talking

16 about our core platforms in paying claims, in ordinary

17 parlance, in Cypress for example, would RIMS be

18 considered one of the core claims paying platforms?

19     A.   Not always, no.

20     Q.   Sometimes, but not always would be your answer?

21     A.   I'm sure it depends on the context of the

22 conversation.  In the course of my testimony we have

23 talked about that oftentimes I had to ask for capital

24 more than once.  But when I was working with the

25 organization and presenting the case, I was successful
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 1 in getting capital for the things that I thought were

 2 important for the RIMS engine.

 3          This Power Point presentation is talking about

 4 how we make our HMO products work with United products

 5 on a national basis.  That's the essence of this

 6 meeting.

 7     Q.   In the course of pitching those budget requests

 8 for RIMS, you suspect you ever referred to RIMS as one

 9 of your core platforms?

10     A.   I'm sure I did.

11     Q.   So in light of your previous testimony where on

12 the results side of this table, the second unshaded

13 area, the bullet saying, the "Difficulty securing and

14 remaining committed to capital/resources for legacy

15 systems maintenance and integration execution," is it

16 fair to say the process by which you had to work extra

17 hard to get money for the RIMS platform is included as

18 one of those difficulties or an example of those

19 difficulties?

20          MR. VELKEI:  Misstates the witness' testimony.

21 The witness did not testify that she had to work extra

22 hard for RIMS.

23 BY MR. STRUMWASSER

24     Q.   Would you accept, Ms. Berkel, extra hard as

25 whatever it is you said you had to do in order to get
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 1 funding for RIMS platform?  Do you recall that in your

 2 preceding answer?

 3          THE COURT:  She indicated she had to go back a

 4 couple of times, right?

 5          THE WITNESS:  Yes, that's right.

 6          THE COURT:  But you always got it.

 7 BY MR. STRUMWASSER:

 8     Q.   I am asking you whether those incidents in

 9 which you had to go back a couple of times and what you

10 had to do to get the funding for the RIMS platform,

11 would you consider those to be examples of the

12 difficulties that are identified in this bullet?

13     A.   Yes.  I think that is fair, saying that asking

14 more than once is part of the definition of difficulty.

15 But the essence of this bullet is using the word

16 "integration" to mean migration.  And that was the topic

17 of conversation as are we going to migrate HMO or not,

18 what are we doing here.

19     Q.   And a fuller capture of the phrase is for

20 legacy systems maintenance and integration execution.

21 You aren't saying that if we took out "legacy execution

22 maintenance," the sentence would have the same meaning,

23 are you?

24     A.   It would have different meaning without those

25 words.  We are explaining to Ms. Boudreaux that capital
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 1 has been and our commitment to migration has been

 2 ever-changing in the three years of ownership.

 3     Q.   Would you agree that one of the legacy systems

 4 being maintained at the time of this document was the

 5 RIMS platform?

 6     A.   Yes, RIMS was being maintained.  And as I

 7 mentioned in my direct testimony, the maintenance spent

 8 on RIMS was relatively consistent over time.  When we

 9 are talking about October of 2008 now we have about

10 60,000 members left on RIMS.

11     Q.   When we are talking in October of 2008 about

12 integration, was it still the Company's plan in 2008 to

13 migrate NICE?

14          MR. VELKEI:  Objection; relevance.

15          THE COURT:  Overruled.

16          THE WITNESS:  At that point in time it was not

17 on the to do list to migrate NICE, but it was on the to

18 do list to have additional functionality for case

19 installation, billing and eligibility to be integrated,

20 and that was work package one and work package two.

21 BY MR. STRUMWASSER:

22     Q.   Turn to page 4098, if you would.  Let me know

23 when you are ready.

24     A.   I'm ready.

25     Q.   The second bullet, "Operational difficulties,
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 1 the failure to complete an ambitious integration and a

 2 corporate 'brain drain' at managerial levels have led to

 3 contracting misses, claims processing disruptions and

 4 medical management underperformance."

 5          Do you see that?

 6     A.   I do.

 7     Q.   This is now 16 months after Mr. Peterson's

 8 email to you.  At that time in October of '08, did you

 9 believe that there had been a corporate "brain drain" at

10 the managerial levels?

11     A.   I don't really understand the word "corporate".

12 I wasn't concerned about our corporate losses.  So these

13 aren't my words.  I definitely believe we lost a lot of

14 HMO knowledge.

15          When I read 4098, the entire page is talking

16 about HMO.  It is talking about 220,000 key account HMO

17 lives.  It is talking about 300 bcr increase in the HMO

18 benefit care ratio.  And the contracting misses are more

19 further described as HMO contracting misses.

20     Q.   Just so we are understanding, here in October

21 of 2008 at a meeting in which there is a discussion

22 about claims processing disruptions, the problems with

23 the RIMS system for PPO was not one of the issues on the

24 table at this meeting; is that right?

25     A.   That is correct.
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 1     Q.   By this time you had already been served with

 2 the OSC in this case, right?

 3     A.   Yes, I believe that was in January of 2008.

 4     Q.   Do you remember hearing United senior

 5 management admit to PacifiCare employees that they laid

 6 off too many legacy PacifiCare employees following the

 7 acquisition?

 8     A.   I do remember that, yes.

 9     Q.   Do any particular instances of that come to

10 mind?

11          MR. VELKEI:  When did she hear that?

12          MR. STRUMWASSER:  When she heard that.

13          THE WITNESS:  In the Summer of 2007.

14 BY MR. STRUMWASSER:

15     Q.   What occurred in the Summer of 2007 in this

16 regard?

17     A.   I'm not sure what you mean by what.

18     Q.   You said you recalled senior management

19 admitting to PacifiCare employees that they had laid off

20 too many legacy PacifiCare employees.  And I asked you

21 when and you said Summer of 2007.  And I am now asking

22 you what happened in 2007 to which you referred.

23     A.   I remember that we were substantially off our

24 summer forecast in the Summer of 2007, and that was a

25 cause of concern, that we were not increasing our
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 1 California marketshare and we were focussed on the

 2 revamping of our business plan and getting ready for the

 3 2008 budgeting process.

 4          There were a lot of things going on that

 5 summer, including California Department of Insurance's

 6 2007 Market Conduct Exams and the 2007 Department of

 7 Managed Health Care exam, that was coordinated by --

 8     Q.   Focussing on the word "apology," do you

 9 remember any meetings at which senior management

10 apologized to PacifiCare employees?

11     A.   Well, I remember a town hall meeting in that

12 same timeframe, yes.

13     Q.   And who spoke at the town hall meeting?

14     A.   If you are asking me who apologized, I would

15 say David Whichmann.

16     Q.   What do you recall him saying?

17     A.   I remember that essence.  I don't remember any

18 other specifics.

19     Q.   Do you remember him using the phrase "cutting

20 too deep"?

21     A.   No, I don't remember that.

22     Q.   Do you remember him acknowledging that you were

23 now going to have to build back up PacifiCare?

24     A.   Well, I remember that we hired other people

25 back.
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 1     Q.   The question wasn't whether you hired them.

 2 The question was whether you remember Mr. Wichmann

 3 saying to the PacifiCare staff at this meeting that you

 4 were now going to have to hire?

 5     A.   I don't recall.

 6     Q.   You had some meetings in July of 2007 with

 7 California regulators right?

 8     A.   Yes, we did.

 9     Q.   In particular Mr. Whichmann, Mr. Hansen, Ms.

10 Monk and you met with CDI and CDMG in Sacramento in July

11 of 2007?

12          MR. VELKEI:  Your Honor, I ask that this

13 particular topic be deferred until after the break.  I'm

14 concerned there may be potential settlement discussions,

15 I don't want to open any doors here.

16          THE COURT:  What was the question.

17          MR. STRUMWASSER:  Let me rephrase the question

18 because I made a mistake in it.  I got the acronym

19 wrong.

20 BY MR. STRUMWASSER:

21     Q.   Do you recall in July 2007 a meeting that

22 Mr. Whichmann, Mr. Hansen, Ms. Monk and you had with --

23 meetings -- with CDI  and DMHC in Sacramento in July of

24 2007?

25     A.   I do.
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 1     Q.   After those meetings, the group of you, the

 2 four of you, flew from Sacramento to Orange County to

 3 have meetings in Cypress.  Right?

 4     A.   Yes.

 5     Q.   And it was at that point that Mr. Whichmann

 6 gave his speech to the PacifiCare staff apologizing for

 7 having cut too deep, wasn't it?

 8     A.   I don't remember those words, but I do remember

 9 an apology, yes.

10     Q.   Customer service functions was also an area in

11 which you had experienced changes following the

12 acquisition, right?

13     A.   You know, I don't really recall Customer

14 Service being changed, but you have said that to me

15 before.

16     Q.   Do you recall that the Cypress call center was

17 closed?

18     A.   I don't remember there being a Cypress call

19 center.  I remember that Marty Sing was the person I

20 would call for customer service and that preceded United

21 buying us, and he was in San Antonio.

22     Q.   But you don't remember that PPO calls were

23 going to a Cypress call center?

24     A.   I don't.

25     Q.   Do you recall there being an outside vendor
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 1 called West Corporation?

 2     A.   Yes, I do.

 3     Q.   West was a pre-acquisition and post-acquisition

 4 vendor, right?

 5     A.   A long-term vendor that I remember from being

 6 there when I joined the organization.

 7     Q.   But you don't recall that after the acquisition

 8 the calls that were being fielded in Cypress went in

 9 part to West?

10     A.   I didn't ever work in that level of detail.

11     Q.   Are you aware that PacifiCare experienced

12 customer service problems following the acquisition?

13          MR. VELKEI:  Objection.  Vague as to "customer

14 service problems."

15          THE COURT:  Overruled.

16          If you know.

17          THE WITNESS:  No, I'm not aware of any

18 significant customer service issues.  There are always

19 isolated things that we could do better, but I don't

20 have any recollection of a focus on customer service.

21 BY MR. STRUMWASSER:

22     Q.   Do you recall saying yourself in 2007 that the

23 Pacific Region continues to have a high level of

24 customer service issues?

25     A.   I remember summarizing data that had been
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 1 provided to me to ask for a process for working through

 2 issues, and that would have been in January of 2007.

 3     Q.   I may not be able to help you with January, but

 4 I have a February document for you.

 5          MR. STRUMWASSER:  This is 544 in evidence, Your

 6 Honor.

 7          THE WITNESS:  I'm ready.

 8 BY MR. STRUMWASSER:

 9     Q.   On the second page of this exhibit, 6721, we

10 have your February 5, 2007 email, "To All, the

11 PacificRegion continues to have a high level of customer

12 service issues."

13          Do you see that?

14     A.   I see it.  And I define the examples as case

15 installation, customer billing, claims payments, and

16 those in my mind are not the same as Marty Sing's

17 customer service.  They are different.

18     Q.   Then there is a heading toward the bottom of

19 the page, "Metrics that have dropped".   Do you see

20 that?

21     A.   I see that.

22     Q.   It is a reference to CSA.  What is CSA?

23     A.   Customer Service Agent.  I'm not sure.

24     Q.   "Satisfaction (IVR) measured)"  IVR is the

25 automatic phone system at the customer service centers?
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 1     A.   It stands for interactive voice response, yes.

 2     Q.   It says that "member services by rep, CSA,

 3 satisfaction (IVR measured) January of 2007 is 81.0%."

 4 It says it's HMO and PPO.  Now that is, in fact, Mr.

 5 Sing's bailiwick, right?

 6     A.   This would be measuring Mr. Sing's commercial

 7 Medicare and PPO and PPO, all calls.

 8     Q.   Below that we have a discussion about RIMS rate

 9 inventory being "at an all time high."  Do you see that?

10     A.   I see that.

11     Q.   And RIMS rework projects?

12     A.   Right.  And those RIMS references wouldn't have

13 anything to do with Marty.

14     Q.   But they would have to do with PHLIC, right?

15     A.   Pieces of it.

16     Q.   Historical RIMS claims, payment issues, that

17 would also have to do at least in part with PHLIC?

18     A.   Yes.

19     Q.   Combination of integration charges and pre-

20 transition was about 5 million.  Do you see that?  I'm

21 sorry, I went up there slightly.

22     A.   It is making a comparison of bill charges on

23 the RIMS platform.  That's all.

24     Q.   Mr. Auerbach responds that he wants a

25 "consolidated war room so we get a clear point of
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 1 escalation and ownership for all customer issues."

 2          Do you see that?

 3     A.   I see that.

 4     Q.   He compares it to a SWAT approach.  Do you

 5 understand that to be a reference to a police SWAT team?

 6     A.   Sure.

 7     Q.   Then above that Mr. Labuhn responds and says

 8 that you need another round of articulating who owns

 9 what and what escalation paths are.  Do you see that?

10     A.   I see that.

11     Q.   Did you agree in February of 2007 that those

12 were necessary measures?

13     A.   Yes.  The essence of this email is to say let's

14 remind our organization, particularly our sales team,

15 how to navigate the products, because HMO resolution has

16 a different path than United ASO, than PHLIC resolution.

17 So it is extremely complex at this point.

18          One year has gone by and people need to know

19 how to navigate based on products in the past that they

20 have never had to navigate before.

21          And so the war room was very effective in

22 getting people to understand how to move an issue to

23 resolution more quickly than they were.

24     Q.   In this case the issue being that people were

25 having difficulty distinguishing -- how the customers
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 1 and members were having difficulty interfacing with the

 2 new combined organization in a way that enables them to

 3 quickly get to the right customer service help?

 4     A.   Not so much customers, but our brokers, and

 5 that resulted in our broker service unit being dedicated

 6 to the Pacific Region.  It received on behalf of

 7 PacifiCare Health Systems about 1,300 issues.

 8          In the course of three million members across

 9 PacifiCare, it was just another level of work we were

10 doing to make sure we were retaining our customers and

11 doing the right thing through this broker services unit.

12     Q.   Is it fair to say that one of the consequences

13 of the acquisition was a broadening of the kinds of

14 business that PacifiCare was doing or was combined with

15 United doing in the Pacific Region leading to broker

16 confusion?

17     A.   Well, I don't know if brokers were confused or

18 not.   What it led to was being clear with our internal

19 people how to route issues based on their product path.

20     Q.   That was done because there was something wrong

21 with the way the brokers were feeling about things,

22 right?

23     A.   There was an opportunity to do something

24 better.

25     Q.   Can I have an answer to my question?  Was there
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 1 something wrong with the way brokers were feeling?

 2          MR. VELKEI:  Objection; vague.  Calls for

 3 speculation.

 4          THE COURT:  Are you asking her how she felt

 5 about it?

 6          MR. STRUMWASSER:  I am asking her whether she

 7 knows how the brokers felt about it.

 8          THE COURT:  I think it does call for

 9 speculation.  Sustained.

10          MR. STRUMWASSER:  I am trying to cut through

11 the corporate speak here.

12 BY MR. STRUMWASSER:

13     Q.   Was there or was there not a problem with

14 brokers who were confused or dissatisfied or some other

15 condition that led them to express dissatisfaction with

16 PacifiCare?

17     A.   I don't know specifically.  I know peripherally

18 that we wanted our brokers to be more satisfied with our

19 performance.

20     Q.   But so far as you know sitting here today,

21 there was no increase in broker dissatisfaction after

22 the acquisition.  Is that your testimony?

23     A.   You know, I just don't know.

24          THE COURT:  700 is an email with a top date of

25 February 7th, 2007.
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 1          (Exhibit 700 marked for Identification.)

 2          THE COURT:  Confidential nature?

 3          MR. VELKEI:  We can remove it, Your Honor.

 4 BY MR. STRUMWASSER:

 5     Q.   So this is another email chain discussing

 6 customer service and other failures, right?

 7     A.   It is -- yes, it is an email that follows up

 8 whatever we just looked at.  And talking about specific

 9 resolution for a list of items.

10     Q.   On the first page we have an email from Mr.

11 Auerbach listing some customer service failures that

12 affect specific customers like AT&T and St. Joseph's?

13     A.   Yes.  And those are HMO customers.

14     Q.   Then there is "a handful of system-wide

15 failures that have impacted multiple accounts."

16          Do you see that?

17     A.   I see a reference to the Prescription Solutions

18 information on I.D. cards.

19     Q.   You see the word -- where "Power Plus" is?

20     A.   I see Power Plus.

21     Q.   "We have also had a handful of system-wide

22 failures that have affected multiple accounts. "

23          Do you see that?

24     A.   I see that.

25     Q.   And then the third item is "RIMS system issue
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 1 has created a 30K claim rework project."

 2          Do you see that?

 3     A.   I see the reference to 30,000 claims needing to

 4 be potentially reviewed for rework.  It didn't

 5 ultimately result in that many claims.

 6     Q.   You mean it didn't result to corrections in

 7 that many payments, right?

 8     A.   Not all of those claims were defective.

 9     Q.   "California retro contracts have created a

10 larger 'claim hold' inventory while we wait for

11 contracts to be loaded rather than pay incorrectly and

12 adjust."

13          Do you see that?

14     A.   That is a reference to January 1st, 2007

15 calendar contracting, which is in the normal course of

16 our business, and I would not describe as a system

17 failure.

18     Q.   Do you know whether the conditions described in

19 Mr. Auerbach's email at the bottom the first page of

20 700 -- do you know whether they were considered

21 conditions that required determination of a root cause?

22          MR. VELKEI:  Objection; vague.

23          THE COURT:  Did you understand the question?

24          THE WITNESS:  No.

25          THE COURT:  Rephrase.
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 1 BY MR. STRUMWASSER:

 2     Q.   We have the 30,000 rework contract.  We have

 3 the California retro contracts creating a contract hold.

 4 Was there an attempt made to identify the root cause or

 5 causes of those issues?

 6     A.   Yes.  We are continually looking for root

 7 cause.  Root cause of retro contracts is delayed

 8 provider negotiation and it is an annual event in the

 9 calendar year.

10     Q.   So was there a root solution for that root

11 cause?

12     A.   Yes.  The solution is a claim hold, which was

13 in place.

14     Q.   So am I correct in reading this reference to

15 the claim hold and your answer just there to say that

16 this is as good as it can get, we can't do any better

17 than this?

18     A.   Yes.  Oftentimes that is the answer.  We hadn't

19 had a Sutter contract get in prior to December 31st in

20 my entire career.  So it is impossible to load those

21 kinds of contracts when they are being loaded on New

22 Year's Day.

23     Q.   The second page of 700 is an email from Mr.

24 Frey.  He says there is a "need for strict adherence to

25 proper implementation protocols and for not inflaming
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 1 already tense situations."

 2          Do you see that?

 3     A.   I see that.

 4     Q.   Do you know what tense situations Mr. Frey is

 5 referring to?

 6     A.   I don't.

 7     Q.   Do you know what proper implementation

 8 protocols needed to be adhered to strictly?

 9     A.   I am referring -- he is referring to --

10 example, like St. Joseph's not having their own logo on

11 their I.D. card.

12     Q.   That was a consequence of a failure protocol?

13     A.   A case installation implementation protocol.

14     Q.   He continues, "with that said, we as an

15 organization failed in many of our January

16 implementations/transitions.  The issues are not

17 localized to one area."

18          Do you see that?

19     A.   Yes.  He is making reference to our membership

20 group case installation.  That is very intense on

21 January 1st because the bulk of the business renews on a

22 calendar basis.

23     Q.   So this is a reference to January of '07?

24     A.   Yes.

25     Q.   He says that "the escalation process to fix
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 1 these (which we had to assume would occur the first time

 2 around) was extremely weak."

 3          Do you agree that the process to fix conditions

 4 was extremely weak?

 5     A.   No.  I agree that the escalation process was

 6 not clearly defined, so people couldn't follow it.

 7     Q.   Do you agree that PacifiCare could have

 8 predicted that there would be mistakes in group

 9 implementation?

10          MR. VELKEI:  Objection; relevance.  We are not

11 talking about case installation.  It doesn't have

12 anything to do with the issues in the OSC.

13          MR. STRUMWASSER:  Well, the membership and

14 membership accounts and membership billing are all

15 matters that pertain to the entirety of the customer and

16 the policy.

17          We know that PacifiCare had a dual option

18 business in which they offered members -- let's say

19 offered customers, both HMO and PPO, and so when you

20 implement a customer improperly, you get billing errors,

21 you get membership I.D. errors, you get call in errors.

22 We have had testimony that were sent from PacifiCare

23 PPO, were told that they were in the HMO.  All of those

24 kinds of errors are attributable to membership

25 implementation.
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 1          THE COURT:  And you are asking her if it was

 2 foreseeable?

 3          MR. STRUMWASSER:  Yes.

 4          MR. VELKEI:  That is not what is being

 5 addressed in this document.  I am not sure what he is

 6 asking is foreseeable, but the document according to the

 7 witness deals primarily with HMO and signing people up

 8 in the beginning of the year and negotiating new

 9 provider contracts.  Sutter Health is on an annual

10 basis, and her point is these guys don't give us the

11 terms of the agreement until the end of the year, so

12 there is a delay.  It's relevance.

13          THE COURT:  I am going to allow it.

14 BY MR. STRUMWASSER:

15     Q.   Mr. Frey says we had this parenthetical which

16 says we had to assume would occur the first time around.

17 Do you see that?

18     A.   I do.

19     Q.   The first thing he is saying that had to occur

20 was the mistakes in group implementation, right?

21     A.   I think he is saying the first time I asked for

22 X to be fixed, I would expect it to be fixed the first

23 time I asked.

24     Q.    You understand that to be the meaning of

25 "which we had to assume would occur the first time
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 1 around"?

 2          MR. VELKEI:  Argumentative.  Asked and

 3 answered.

 4          THE COURT:  It is cross-examination.  I think

 5 we are spending too much time on it now.

 6          THE WITNESS:  Answer?

 7          THE COURT:  Yes.

 8          THE WITNESS:  I read that paren to be related

 9 to escalation, so.

10          MR. STRUMWASSER:  701, Your Honor.

11          THE COURT:  This is a document entitled

12 "Examples of Current Issues in Pacific Region".  There

13 is a top date of February 2nd, 2007 in an email that is

14 included.

15          MR. VELKEI:  We'll see if we can get a date

16 number for the document.

17          THE COURT:  The date's after February 2nd 2007.

18          MR. VELKEI:  Would it be okay going forward

19 that when we identify the document whether by Court or

20 by the examiner we do put the Bates number in the

21 record?

22          THE COURT:  You all had agreed not to say it

23 and they would put them in when you gave it to them and

24 you wouldn't read it into the record.

25          MR. VELKEI:  It really is just a Bates number.
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 1 That way there is no confusion if something gets mixed

 2 up in terms of the document, we have got it in the

 3 record.

 4          THE COURT:  No.  I'm not changing that.  They

 5 were putting in the record from the document.

 6          What about the confidentiality?

 7          MR. VELKEI:  I am going to need to look at this

 8 one, Your Honor.

 9          The date that we have for 701 is February 6,

10 2006.

11          THE COURT:  That makes sense.

12          (Exhibit 701 marked for Identification.)

13          THE COURT:  February 6th, 2007.

14          MR. VELKEI:  We would be okay removing

15 confidentiality subject to redacting the provider names.

16 And there is a reference in terms of the size of the

17 account in terms of dollars.  So maybe I will share that

18 with the Department and see if we can get agreement.

19 And if there are any customer names -- I don't see any,

20 but it is a long document.  So for example, we would

21 just black-out the name of the provider and reference

22 the size of the account.

23          MR. STRUMWASSER:  Are you going to do a

24 redacted version?

25          MR. VELKEI:  Sure.  And we will submit it to
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 1 you.

 2          THE COURT:  That's fine.

 3          MR. STRUMWASSER:  I think we have Ms. Berkel's

 4 cell phone on page --

 5 BY MR. STRUMWASSER:

 6     Q.   Ms. Berkel, obviously you have seen the bottom

 7 half of this exhibit, right?

 8     A.   I have.

 9     Q.   Have you seen this document assembled in this

10 manner?

11     A.   I haven't.

12     Q.   And you don't know who did it?

13     A.   No.

14     Q.   At the top we have some information about the

15 metrics, which is similar to a prior exhibit that we

16 looked at.  And then there is a section B "DMHC Special

17 Audit".

18          The first sentence says, "The California

19 Department of Insurance has informed the California

20 Department of Managed Health Care that there are

21 significant claims payment issues for California."

22          Do you see that?

23     A.   I do.

24     Q.   How did you know that CDI  had so informed

25 DMHC?
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 1     A.   Joan Larsen told me.

 2     Q.   In response you told her that there were claims

 3 payment issues for PPO/ASO products on RIMS and

 4 specified the four categories there.  Right?

 5     A.   Yes, I guess.

 6     Q.   Paragraph two, you say, "We are in a position

 7 of proving that the Knox-Keene Company DOES NOT have

 8 claims payment issues."

 9          Do you see that?

10     A.   I do.

11     Q.   The Knox-Keene Company is PCC?

12     A.   Correct.

13     Q.   It is the HMO business?

14     A.   It is.

15     Q.   Is it a fair inference then that at least as of

16 February 2 of 2007 that in claims payment issues that

17 PacifiCare was encountering were PPO issues?

18     A.   Yeah, on February 2nd my understanding was we

19 had some issues we were working through for PPO that I

20 list in the first paragraph and I was not aware of any

21 HMO claims payment issues on that date.

22     Q.   Turn to 5454.  Email from Mr. Wittels to Mr.

23 Pinsky.  Who are they?

24     A.   Mr. Wittels is a salesperson.  I don't know who

25 Mr. Douglas Pinsky is.
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 1     Q.   How about Chris Byrnes?

 2     A.   Chris Byrnes is a leader of case installation.

 3     Q.   Now, in the third paragraph of that that

 4 starts, "As you can imagine, the customer is livid!  We

 5 spent the entire year working hard to turnaround service

 6 issues and are now back in the same situation we worked

 7 so hard to overcome."

 8          Do you see that?

 9     A.   I see that.  And this email is a discussion of

10 St. Joseph's Health Systems in Orange County and they

11 were an HMO customer.

12     Q.   Do you know what service issues Mr. Wittels is

13 referring to?

14          MR. VELKEI:  Objection; relevance.

15          THE COURT:  He may be referring to something

16 else.  I don't know.  He is asking.

17          THE WITNESS:  I don't know what issues they

18 were having other than the logo, the St. Joseph's logo

19 did not get printed on their I.D. card.

20 BY MR. STRUMWASSER

21     Q.   That is the 2007 event that is the black eye in

22 the first paragraph.  But I read the third paragraph to

23 say over the last year we have had a series of issues

24 that we thought were turning around and this is an

25 example of how we are not.  Do you have a different
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 1 reading of that paragraph?

 2     A.   I am intimately with St. Joe's, and I can't

 3 remember anything in 2006 that would describe that

 4 paragraph.

 5     Q.   So that implies then that whatever it was that

 6 they were doing over the past year was not limited to

 7 St. Joe's, it was a broader service issues problem,

 8 right?

 9     A.   No.  I don't see it that way at all.

10          MR. VELKEI:  Calls for speculation.

11          THE COURT:  Let's move on.

12 BY MR. STRUMWASSER:

13     Q.   Take a look at 457, please.  I am going to cut

14 to the chase.  You tell me this letter is entirely and

15 exclusively HMO, we are done with this page.

16     A.   That's my understanding.  SCEET was an HMO

17 customer.

18     Q.   Page 5465, the top of the page, Tammy Tucker is

19 writing to a person whose name does not look familiar to

20 me.  And she says, "We have over 16,000 commercial EPO

21 members and several thousand group retirees in many

22 states."

23          What are EPO members?

24     A.   I think it stands for exclusive provider

25 organization.  It is a narrower PPO product.
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 1     Q.   So in general EPOs are subject to CDI

 2 jurisdiction?

 3     A.   If they were fully insured.

 4     Q.   Do you know of any PPO members who are fully

 5 insured that were California members?

 6     A.   EPO was something we sold in Oregon.

 7          (Recess.)

 8 BY MR. STRUMWASSER:

 9     Q.   Would you turn for a second to the October 30,

10 '08 presentation, 699.  I have a question for you

11 regarding page 4151.

12     A.   I'm a ready.

13     Q.   We have here in the column "Known Contract Load

14 Issues for RIMS - claim impactful," and there are a

15 dozen bullets underneath that.

16          Would you agree that at least some of those

17 bullets refer principally or exclusively to the PPO

18 business?

19     A.   Yes.  The list is related to RIMS.  The context

20 is PPO.

21     Q.   Do you know whether in the course of briefing

22 Ms. Boudreaux that -- whether these issues in this

23 column were the topic of discussion at that meeting?

24     A.   Yes, we talked about this page.

25     Q.   If we go back to 4150, we have separate
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 1 discussions here on the left side of the west coast

 2 claims engines for RIMS, NICE and ILLIAD and United

 3 platform?

 4     A.   We are talking about the engines that impact

 5 the West Region.

 6     Q.   In the center column we have the assessment

 7 that the risk pertaining to the RIMS platform is red.

 8 Do you see that?

 9     A.   I do see that.

10     Q.   And that the RIMS pertaining to the NICE

11 platform is green.  Do you see that, also?

12     A.   Yes, I see that.  And the context of this page

13 is preparing for 2009.  That's the headline of page 55

14 of this Power Point presentation.

15          At this point the Department had served us with

16 an OSC, is seeking 10,000 per violation and has told us

17 they intend to do another audit, including claims

18 payment accuracy, and they intend to employ an

19 organization called Nexus and Mark Rieger (phonetic

20 spelling) to test 100 percent of our claims and

21 re-adjudicate them.  So this is a preemptive move for

22 the 2009 Market Conduct Exam.

23     Q.   What were you trying to preempt?

24     A.   Any issues whatsoever.  Any issues we could

25 look for, I was looking for them.
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 1     Q.   So the risk that is being described here is a

 2 risk from the Department, not a risk intrinsic to RIMS?

 3          MR. VELKEI:  Vague.

 4          THE COURT:  Overruled.

 5          THE WITNESS:  I am not sure that I understand

 6 what you mean.

 7          My answer would be that I am describing to Gail

 8 Boudreaux that I have some items that I would like to

 9 continue to research here because I have been told by

10 the California Department of Insurance that they are

11 going to do an unprecedented approach to a market

12 conduct exam and I want to be prepared, well-prepared,

13 for that.

14 BY MR. STRUMWASSER:

15     Q.   The description of RIMS as red, that means that

16 there is a high level of risk associated with RIMS in

17 some sense, right?

18     A.   A high level of risk because I have a regulator

19 that is taking a very unusual approach to a very small

20 legal company that has done everything it can do to

21 sincerely pay its claims correctly.

22     Q.   I just want to make sure I understand, it is

23 your testimony that the red classification on this page

24 did not represent an assessment of the performance of

25 RIMS?
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 1     A.   That's true, it did not.

 2     Q.   How about the United platform, was it also

 3 under a similar attack from external forces?

 4          MR. VELKEI:  Objection.  Argumentative and

 5 irrelevant.

 6          MR. STRUMWASSER:  I withdraw the rest.

 7 BY MR. STRUMWASSER:

 8     Q.   How about the United platform, was there an

 9 audit coming for that?

10     A.   You know, I don't know.

11     Q.   There was a multi-state settlement with the

12 insurance commissioners including California, right?

13     A.   Well before this time.

14     Q.   That's right.  So in 2008, 2009, they had

15 already agreed that they were not going to audit United,

16 right?

17          MR. VELKEI:  "They" being CDI?

18          MR. STRUMWASSER:  "They" being all the

19 commissioners who are signatories to the agreement.

20          THE WITNESS:  I don't work on that side of the

21 claims platform.

22 BY MR. STRUMWASSER:

23     Q.   Do you know what it is that was making the

24 United platform red?

25     A.   I know that there was a program called the
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 1 Contract Support Process Improvement Team project that

 2 was being -- that was underway to simplify our contract

 3 loading process on United platform.

 4     Q.   We have a list on the left of the issues that

 5 were identified for RIMS.  Then we have a bullet for the

 6 United platform with a reference to CSPIT that you just

 7 testified to.

 8          Is that the extent of your knowledge of what

 9 problems there were with the United platform?

10     A.   Right.  I am not focussed on the United

11 platform.

12     Q.   Is it your testimony that in October of 2008

13 RIMS was performing better than the United platform?

14          MR. VELKEI:  I am going to object.  We are now

15 getting into United claims handling, which is clearly

16 not an issue here.  I was trying to give some latitude,

17 but now we are getting pretty far afield with this.

18          THE COURT:  I assume you are trying to compare

19 the two.

20          MR. STRUMWASSER:  Yes.

21          Read the question back.

22          (Question read.)

23          THE WITNESS:  I don't know the comparison.  My

24 testimony is that in October of 2008 our timeliness

25 performance, our quality performance was better than
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 1 '07, and that we were doing everything we could to

 2 continue to push our performance to higher and higher

 3 levels.

 4 BY MR. STRUMWASSER:

 5     Q.   The "our" in that is PacifiCare?

 6     A.   Yes.

 7     Q.   Not United?

 8     A.   Yes.

 9     Q.   You have spoken glowingly about the technology

10 that was available to United, right?

11     A.   Right.  From a member and broker perspective,

12 which is a different comparison to claims payment

13 practices.

14     Q.   So it is not the case then that you feel that

15 United had a better claims paying engine than PacifiCare

16 did at the time of the acquisition?

17          MR. VELKEI:  Again, irrelevant.  If the

18 question is why is there a red next to the United

19 platform, maybe ask that question.  I don't know if the

20 witness knows the answer to that.

21          Now she is being asked to compare claims

22 engines in terms of timeliness and other factors.  This

23 is not an examination of United.  This is focussed on a

24 specific piece of this business.

25          MR. STRUMWASSER:  This witness has testified
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 1 that the only reason why RIMS was listed as red was

 2 because of external factors and not RIMS' performance.

 3          She has testified that the United -- she has

 4 testified that United technology was superior.  I have

 5 now heard that the United technology for claims might

 6 not have been superior.

 7          MR. VELKEI:  Your Honor, why not ask just ask

 8 her why is there a red --

 9          THE COURT:  Mr. Velkei, when you have a turn,

10 you can ask what you want.  Mr. Strumwasser gets to ask

11 the questions that he wants as long as they are

12 reasonable.

13          Overruled.

14          Go ahead.

15          MR. STRUMWASSER:  I would like to have that

16 question again.

17          (Question read.)

18          THE WITNESS:  I do believe the United platform

19 is a better claims engine.  They have a focus on having

20 standard contracts, standard fee schedules, so they have

21 higher adjudication and many other things.

22          MR. STRUMWASSER:  702, Your Honor.

23          THE COURT:  702 is an email with a top date of

24 February 8th, 2007.

25          (Exhibit 702 marked for Identification.)
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 1          THE COURT:  Confidentiality?

 2          MR. VELKEI:  We can remove it, Your Honor.

 3          THE COURT:  Thank you.

 4          MR. VELKEI:  It may make sense, Your Honor,

 5 there is reference to a client in the middle of the

 6 first page, maybe just redact out that particular

 7 person.

 8          THE COURT:  Off the record for a second.

 9          (Discussion held off the record.)

10          THE WITNESS:  Okay.

11 BY MR. STRUMWASSER:

12     Q.   Ms. Berkel, we have here starting in the middle

13 of the first page, an email from Sandra Hill at Mercer.

14 What is Mercer?

15     A.   They are a consulting firm.  They help employer

16 groups obtain employee benefits.

17     Q.   So they would be consultants to employer

18 groups, not in United or PacifiCare?

19     A.   Correct.

20     Q.   She is reporting about some service issues,

21 right?

22     A.   She is.

23     Q.   Including member complaints of in effective

24 customer service?

25     A.   A complaint about our inability to locate a lab
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 1 in Agoura Hills.

 2     Q.   Complaints about inaccurate claims processing?

 3     A.   She does complain about inaccurate claims

 4 processing.

 5     Q.   Complaint about insufficient claim processing?

 6     A.   Yes.  She talks about HIPPA certifications.

 7     Q.   And the specific complaints are that the

 8 members are sending the HIPPA certificates, but those

 9 certificates are not being connected to the claims and

10 the claims get closed, right?

11     A.   That's what she says, yes.

12     Q.   HIPPA certificates, that different than COCCs?

13     A.   I think they are synonomous.

14     Q.   Another complaint is members are getting claims

15 closed due to inaction even though the member never

16 received a request for additional information?

17     A.   I see that.

18     Q.   Do you agree that these instances are a

19 reflection of inefficient claims processing?

20          MR. VELKEI:  Assumes facts not in evidence.

21          THE COURT:  Overruled.

22          THE WITNESS:  With respect to the HIPPA

23 certifications?

24 BY MR. STRUMWASSER:

25     Q.   The things that are described here as



9766

 1 inaccurate and inefficient claims processing, do you

 2 agree that those are examples of inaccurate and

 3 inefficient claims processing?

 4     A.   Yes, I would agree that if we are paying a

 5 claim out of network when a provider is in network or

 6 not connecting documents that we receive, that that

 7 would be inefficient.

 8     Q.   Then at the top we have an email from Tammy

 9 Tucker to Mr. Hansen and you.  Ms. Tucker is who again?

10     A.   She is a salesperson.

11     Q.   She said these issues need to be taken to the

12 war room, right?

13     A.   Yes.

14     Q.   And that these are issues that are plaguing all

15 of the company's PPO legacy clients?

16     A.   That's what she says.

17     Q.   Do you agree that these type of problems

18 affected all of the legacy PHS clients?

19     A.   I don't know.  All I can tell you is that the

20 claims that were in this time period were in the '07

21 Market Conduct Exam.

22     Q.   And you are aware, are you not, that PacifiCare

23 customer service issues continued through 2007, right?

24     A.   This email refers to our inability to find an

25 in-network lab.
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 1     Q.   Are you aware that PacifiCare customer service

 2 issues continued through 2007?

 3     A.   Again, no, I am not.  My recollection is there

 4 are isolated customer service issues, but I don't

 5 remember anything systemic.

 6     Q.   I am going to read to you from your testimony

 7 regarding Exhibit 286 at page 7984, starting at line 6.

 8          "Ms. Harvey is a director in our network

 9 management team, accountable for Northern California."

10          That was your answer.

11          "QUESTION:   She says that providers are

12 complaining that customer service is not able to assist

13 on a high percentage of calls.  Most providers mentioned

14 a dramatic change in the level of expertise between

15 legacy PHS customer service agents and agents now

16 handling calls.

17          "Does that refresh your recollection regarding

18 providers complaining about a dramatic change in the

19 level of expertise?

20          "ANSWER:   It does."

21          That was Exhibit 286, which was in 2007.

22     A.   So I remember this document and I can't

23 definitively say, but the reference to outsourcing and

24 India's customer service not understanding English, that

25 is not PacifiCare.  That is United.
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 1          So I don't know if the first paragraph about

 2 level of expertise is truly just talking about providers

 3 that were calling Marty Sing because I perceive that San

 4 Antonio and Westel never changed.  So I am perplexed as

 5 to why there would be a change in the level of the

 6 expertise when that organization was relatively intact.

 7          So I am wondering if she is confusing what

 8 providers are saying about the phone numbers that reach

 9 United provider service.

10     Q.   Take a look at the N. Harvey email, the second

11 paragraph.  She specifically refers to legacy PHS

12 customer service agents.  Do you see that?

13     A.   I see that.

14     Q.   Now -- and Mr. Sing says at the top there that

15 he'll take bullet number one for PHS.  Right?

16     A.   Yes, Marty says give me some examples so I can

17 see what they are really saying to us.

18     Q.   And you don't recall there having been the

19 closure of a Cypress call center after the acquisition;

20 is that correct?

21     A.   That's right.

22     Q.   Are you aware that shortly -- on the filing of

23 the OSC in this matter, United sent out a letter to its

24 providers attempting to explain the DMHC and CDI

25 actions?
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 1     A.   While I don't remember specifically the letter,

 2 but because the L.A. Times headline had the fine being a

 3 billion dollars, we did feel some communication was

 4 warranted, since that kind of headline was unprecedented

 5 in California.

 6          MR. STRUMWASSER:  703, Your Honor.

 7          THE COURT:  703 is a letter dated January 29th,

 8 2008.

 9          MR. VELKEI:  Your Honor, we can remove

10 confidentiality.

11          (Exhibit 703 marked for Identification.)

12          THE WITNESS:  I'm ready.

13 BY MR. STRUMWASSER:

14     Q.   Do you recognize this document?

15     A.   I don't.

16     Q.   Paragraph two, the last sentence, "In the vast

17 majority of cases, the issues raised by the departments

18 have no direct effect on PacifiCare of California

19 members and no bearing on UnitedHealthcare California

20 health plans."

21          Do you see that?

22     A.   I do.

23     Q.   Would you agree that the issues raised by the

24 departments had no direct effect on PCC members?

25     A.   I will tell that you PacifiCare of California
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 1 members were impacted by mostly our out of network

 2 claims processing.  But I think this sentence is

 3 summarizing the fact that the Department of Insurance

 4 report was numeric, and the allegations in there relate

 5 to claims acknowledgment letters for PHLIC and that has

 6 no bearing on members.

 7          The second highest violation was late paid

 8 claims, which generally does not impact members either

 9 because the payment is going to the provider.

10          Those late paid claims were a function of

11 self-initiated rework trying to get it right for these

12 retroactive contracts.

13     Q.   So the answer to my prior question, do you

14 agree that the issues raised by the departments have no

15 direct effect on PacifiCare of California members is no,

16 you don't agree?

17     A.   I don't agree with the way that is worded, but

18 I understand how they were approaching -- I believe I

19 understand how they were approaching it.

20     Q.   Would you agree that the statement could not be

21 made of PHLIC that the issues raised by the departments

22 have no direct effect on PHLIC members?

23     A.   I would agree that PHLIC members had impact

24 predominantly related to our preexisting condition

25 claims.
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 1     Q.   And your prior answer was that the issues

 2 raised by the Department had no direct effect on the

 3 PacifiCare of California members but would have had on

 4 providers, right?

 5     A.   No.  What I meant to say was the Department of

 6 Managed Health Care issues around the point of service

 7 out of network claims processing would impact members

 8 because point of service out of network has a member

 9 co-insurance piece to it.  So I was truly agreeing with

10 the members.

11     Q.   So you were not saying that the issues raised

12 had no effect on providers, were you?

13     A.   Okay, so are we talking about PacifiCare of

14 California?

15     Q.   Yes.

16     A.   Yeah.  The Department of Managed Health Care

17 issues had impact to PacifiCare of California members,

18 yes.  Hence the letter.

19     Q.   There is a reference here to no bearing on

20 United Healthcare California health plans, right?

21     A.   There is a reference, yes.

22     Q.   No bearing on them, either, right?

23     A.   That's what it says.

24     Q.   Paragraph four, "We had self-identified many of

25 these issues to both departments, and had begun
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 1 addressing them before the departments started their

 2 examinations."

 3          Do you know what issues that United claims to

 4 have self-identified?

 5          MR. VELKEI:  Irrelevant.

 6          THE COURT:  Overruled.

 7          THE WITNESS:  I'm not sure that I understand

 8 the distinction.  Are you saying PHLIC verses United?

 9 BY MR. STRUMWASSER:

10     Q.   Yeah.  The statement that is going out on

11 UnitedHealthcare letterhead, and the statement comes

12 after you have made a specific reference to PCC members

13 and UHC health plans.  And I am asking what the

14 reference to self-identified issues is as -- if it

15 pertains to UnitedHealthcare health plans.

16          THE COURT:  Lost me at the end there.

17          MR. STRUMWASSER:  It pertains to

18 UnitedHealthcare health plans.

19          THE WITNESS:  I'm sorry.  I still don't

20 understand.

21 BY MR. STRUMWASSER:

22     Q.   The second paragraph there is a reference to

23 PCC and UnitedHealthcare health plans, right?

24     A.   Yes.

25     Q.   Fourth paragraph, "We had self-identified many
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 1 of these issues to both departments," do you see that?

 2     A.   I do.

 3     Q.   Were there any issues that were self-identified

 4 with respect to UnitedHealthcare California?

 5     A.   I don't remember having any discussions about

 6 UnitedHealthcare of California.  No, not that I know of.

 7     Q.   As to the self-reporting of issues with CDI,

 8 did the self-reporting occur before or after the

 9 significant increase in complaints against PHLIC that

10 were sent to the Department?

11          MR. VELKEI:  Vague as to time.  I don't think

12 we have pinpointed when this alleged significant

13 increase in complaints occurred.  So I don't think the

14 witness can answer the question.

15          MR. STRUMWASSER:  I am at somewhat of a

16 disadvantage because their statement is they

17 self-identified, and I am trying to determine if what

18 they are claiming as self-identification actually -- and

19 the witness said the same thing -- whether that occurred

20 before or after the Department got into the case.

21          MR. VELKEI:  You are taking it to when the

22 complaints increased, not to when the Department got

23 involved in the case.

24          THE COURT:  Restate your question.

25
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 1 BY MR. STRUMWASSER:

 2     Q.   You are aware, are you not, that the Department

 3 received an influx of complaints in 2006, right?

 4     A.   That's my understanding.

 5     Q.   And that the Department began sending inquiries

 6 to the Company regarding these complaints?

 7          MR. VELKEI:  In 2007?

 8          MR. STRUMWASSER:  That's not my question.  That

 9 is a good question for him to ask, but that is not my

10 question.

11 BY MR. STRUMWASSER:

12     Q.   The Department began sending inquiries to PHLIC

13 regarding the inquiries that the Department was

14 receiving from the public, right?

15          MR. VELKEI:  At what time?

16          MR. STRUMWASSER:  As the complaints came in.

17          THE COURT:  If you know.

18          THE WITNESS:  That's my understanding.  I don't

19 remember the timing.

20 BY MR. STRUMWASSER:

21     Q.   Then at some point a complaint came in from the

22 California Medical Association, right?

23     A.   I think so.  We have seen in the these

24 documents that the California Medical Association

25 reached out to the Department of Insurance in November
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 1 of 2006.

 2          MR. VELKEI:  The record reflects that the

 3 Complaint was made in March of '07, Your Honor.

 4 BY MR. STRUMWASSER:

 5     Q.   You are aware prior to the actual filing of the

 6 written Complaint that there were inquiries before that

 7 from CMA to the Department?

 8          MR. VELKEI:  Calls for speculation.

 9          THE COURT:  If you know.

10          THE WITNESS:  I don't know that.

11 BY MR. STRUMWASSER:

12     Q.   What were you referring to when you referred to

13 reaching out to the Department in November of '06?

14     A.   I obviously had the date wrong.

15     Q.   Is it your testimony that PHLIC self-reported

16 issues to the Department prior to the CMA contacting the

17 Department regarding those issues?

18          MR. VELKEI:  Vague as to time.  We know from

19 Ms. Rosen and the email that was presented that there

20 were communications with the Department that we were not

21 aware of prior to the complaints being made in March of

22 '07.

23          THE COURT:  Can you read the question back.

24          (Question read.)

25          THE COURT:  If you know.
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 1          THE WITNESS:  I don't know.  I would need the

 2 specific dates.  But I told Joan Larsen of the

 3 Department of Managed Health Care, I told her four items

 4 in very early February 2007.

 5 BY MR. STRUMWASSER:

 6     Q.   Ms. Berkel, if the Department of Insurance

 7 receives a complaint from either a provider or a

 8 consumer or an organization and sends a copy of that

 9 Complaint to PacifiCare saying we would like -- we

10 received this complaint, would you please respond.  And

11 the Company responds back saying, yes, this customer is

12 right, we did something wrong.  Would that be

13 self-reporting as you are using that word?

14     A.   No.  I was meaning in September of 2006.  Which

15 I looked at emails where I say, look, we have to look

16 for these retro contracts, we have to self-initiate, we

17 self-identified, and to the extent that anyone from the

18 regulatory environment was asking me questions, I was

19 disclosing that information.

20     Q.   So responses to regulators is within your

21 definition of self-reporting?

22     A.   Plus the sentence actually reads

23 self-identified.  So it wasn't that the Department was

24 bringing issues to us that we weren't aware of.

25     Q.   That is somewhat helpful here.
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 1          Your understanding of the state of affairs is

 2 that some of the issues that the regulators brought to

 3 PacifiCare, PacifiCare had already identified itself,

 4 but not necessarily alerted the regulators to?

 5     A.   Well, I definitely know that we identified many

 6 of these issues and were working on them.  I did not

 7 have the regulatory role or relationship in that

 8 timeframe.  When I was invited to those meetings, these

 9 items were disclosed.

10     Q.   The statement in the letter is "We had

11 self-identified many of these issues to both

12 departments."

13          Do you see that?

14     A.   I do.

15     Q.   Sitting here today do you know whether the

16 issues that are being addressed in this letter had been

17 identified to CDI  prior to CDI  becoming involved in

18 those issues?

19          MR. VELKEI:  Objection; vague.  Issues

20 identified in a letter she has never seen, and I don't

21 think it clarifies what the specifics issues are.

22 BY MR. STRUMWASSER

23     Q.   Do you know what the issues are that are being

24 discussed here?

25          MR. VELKEI:  Are you withdrawing the last
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 1 question?

 2          MR. STRUMWASSER:  I am asking a preliminary

 3 question.

 4          THE WITNESS:  I believe it relates to the prior

 5 sentence.  Claims processing accuracy and timeliness.

 6 Accurate and timely interest payments.  Timely

 7 implementation of provider contracts and timely

 8 resolution of providers disputes.

 9 BY MR. STRUMWASSER:

10     Q.   You are independent of this letter aware of

11 those problems at this time, right?

12     A.   "At this time" meaning January '08?

13     Q.   Sure.

14     A.   Right.

15     Q.   With that clarification, do you know whether

16 anybody at PHLIC self-identified to anybody at CDI any

17 of those issues prior to those issues having been

18 brought to the attention of the Department by others?

19          MR. VELKEI:  Vague as to time.

20          THE COURT:  Overruled.

21          MR. VELKEI:  How does this witness know when

22 these issues were brought to the attention of the

23 Department of Insurance?

24          THE COURT:  If you know the answer.

25          THE WITNESS:  In March of 2007, I was present
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 1 at a meeting with the California Department of

 2 Insurance, maybe even two meetings in that month, where

 3 we talked about contract loading, timeliness, accuracy

 4 of that contract loading.  We disclosed some fee

 5 schedule issues that would impact claims payment

 6 accuracy and other items in that Power Point

 7 presentation.

 8 BY MR. STRUMWASSER:

 9     Q.   And you consider those self-identification of

10 those issues to the Department?

11     A.   I do.

12     Q.   Is that the earliest that you are aware of

13 where those issues were added by PacifiCare to CDI?

14     A.   I know that I had a number of meetings with the

15 Department of Managed Health Care in February and I was

16 under the impression from Joan Larsen that all of that

17 information was being mailed to the Department of

18 Insurance at the same time.

19     Q.   Paragraph five, the majority of the issues

20 raised in the DMHC exam occurred in PacifiCare's point

21 of service products which covered 60,000 members out of

22 a total of 1.25 million California members."

23          Do you see that?

24     A.   I see it.

25     Q.   So is it a fair inference then that whatever
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 1 POS issues we are encountering in this record would

 2 pertain -- in California -- would pertain to those

 3 60,000 members?

 4     A.   The issues would have pertained to a much

 5 smaller subset of those members.

 6     Q.   The members who have available to them POS, the

 7 PCC members who have available to them POS, are getting

 8 some of their medical care provided by an HMO under the

 9 capitation arrangement and some under POS with claims.

10 Right?

11     A.   Almost.  A point of service member, should they

12 stay in network, with an HMO network, they may or may

13 not be covered under capitation.  They could be.  Or

14 they could be covered under a fee for service

15 arrangement and have HMO claims.

16          But if they choose to leave their primary care

17 physician, HMO network, then they have a fee for service

18 claim that may or may not be in the PPO network.

19     Q.   Would you agree that all other things being

20 equal, a PHLIC member would tend to have more claims for

21 his or her medical services in a course of a year than a

22 PCC POS member?

23     A.   Perhaps.  I don't know.

24     Q.   And at this point, the number of people who are

25 generating POS claims is less than half of the number of
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 1 people who are generating PHLIC PPO claims?

 2     A.   You know, I don't know.  I see that 60,000 is

 3 less than 130,000 members of PHLIC.  That 130,000

 4 members was across RIMS, OTIS and self-directed health

 5 plan product on DST.

 6          So how it relates to the number of members

 7 actually being processed on RIMS, I couldn't tell you at

 8 that point in time what the ratio was.

 9     Q.   There is a comparison here you say to the PPO

10 business, 130,000 members, and 860,000 people served by

11 United Health Group in PPO plans in California?

12     A.   That's what it says.

13     Q.   So am I right that the 730,000 of the 860,000

14 are in UHIC?

15     A.   I don't know if the administrative services

16 only members are UHIC or another legal company.  But

17 they are PacifiCare Life Insurance Company, UHIC or an

18 ASO company.

19     Q.   But they are in United Health Group and not in

20 PHLIC, right?

21     A.   Yes.

22     Q.   None of those 130,000 people were the subject

23 of an accusation, right?

24     A.   I'm sorry.  What?

25     Q.   None of these 130,000 people were the subject
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 1 of any accusation by CDI or DMHC, right?

 2     A.   That's my understanding, yes.

 3     Q.   On the next page, the second bullet on that

 4 page, there is a reference to "Vice-President

 5 Transactions Oversight."

 6          Do you see that?

 7     A.   I see it.

 8     Q.   That is Jane Knous?

 9     A.   It is.

10     Q.   She had been previously employed by PacifiCare,

11 right, prior to the acquisition?

12     A.   Yes.

13     Q.   And her position had been eliminated shortly

14 after the acquisition?

15     A.   Her accounting position was eliminated and

16 about six weeks later she came back as a consultant to

17 me.

18     Q.   Prior to her being made the Vice-President of

19 Transactions Oversight, had there been a person in that

20 position?

21     A.   No.  There was not that position.

22     Q.   That position was created in 2008?

23     A.   No.  It was created in the Fall of 2007 in

24 response to the Department of Managed Health Care's 2007

25 exam.  It was part of our corrective action commitment.
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 1     Q.   Next bullet:  We are adopting a new range of

 2 policies and procedures to monitor claims related

 3 correspondence for accuracy and timeliness and to

 4 identify late contract loads and so on.

 5          The range of new policies and procedures to

 6 monitor claims related to correspondence for accuracy

 7 and timeliness, that is a reaction to problems

 8 encountered with DocDNA and REVA, right?

 9     A.   DocDNA and our Lason processes, yes.  I really

10 don't know that REVA would be included in this.

11     Q.   Isn't it the fact that the rework staff was

12 having trouble locating secondary documents?

13          MR. VELKEI:  Vague as to time.

14          THE WITNESS:  No.  So secondary documents --

15          THE COURT:  Do you want to place it in time?

16          MR. STRUMWASSER:  At least by 2008.

17          THE WITNESS:  Secondary documents don't come

18 through the Lason process.  They are documents received

19 into the organization outside the Lason process.  They

20 are routed to the team that needs them.  And they are

21 indexed and stored after the claims team -- it shouldn't

22 even be claim related -- uses them.

23          Non-keyable correspondence is what we call

24 documents received by Lason.  And those non-keyable

25 documentation are what routes to DocDNA.  We were
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 1 continuing to improve our instructions for non-keyable

 2 correspondence in DocDNA routing even in January of

 3 2008, although considerable improvements were made

 4 throughout 2007.

 5 BY MR. STRUMWASSER:

 6     Q.   So in the middle of 2007, let's say, I send a

 7 claim into PacifiCare and it is rejected on the grounds

 8 that I am subject to a pre-existing condition exclusion.

 9 Are you with me?

10     A.   Yes.

11     Q.   And I now file an appeal with PHLIC in which I

12 say, no, I have a COCC that I sent you and here is

13 another copy.  And I sent the first copy to you as well.

14 Where does that appeal arrive at?  How does it get into

15 PacifiCare?

16     A.   That would be routed through Lason through the

17 non-keyable correspondence.

18     Q.   "Overall, Californians remain highly satisfied

19 with PacifiCare and with UnitedHealthcare."

20          Do you agree with that statement as of the date

21 of this letter?

22     A.   I do.

23     Q.   Were you aware of a broker survey in March of

24 2007 in which PacifiCare and UnitedHealthcare were voted

25 as one of the two worst companies in seven categories
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 1 including accurate claims payment and least effective

 2 and courteous member services department?  Are you aware

 3 of that survey?

 4          MR. VELKEI:  Inadmissible hearsay, Your Honor.

 5          THE COURT:  Overruled.

 6          THE WITNESS:  I remember a small group broker

 7 survey in March of 2007, which is preceding this

 8 January 2008 letter.

 9          And Californians that have PacifiCare product

10 are largely national group customers, not small group

11 customers.

12 BY MR. STRUMWASSER:

13     Q.   So the "Californians" referred to here are the

14 customers, is that what you are saying?

15     A.   That's how I read it, yeah.

16     Q.   Not the members?

17     A.   Yes.  The members, the customers.

18     Q.   I thought the parlance in your business was

19 that the customer -- group policy at least -- is the

20 employer.

21          MR. VELKEI:  No question pending.

22          THE COURT:  Overruled.

23          MR. VELKEI:  What's the question, Your Honor?

24          THE COURT:  Do you understand the question?

25          THE WITNESS:  The definition of customer?  I



9786

 1 think that is interchangeable.  That is one definition

 2 of the customer group, the employer group, and whoever

 3 is running the benefit plan.

 4 BY MR. STRUMWASSER:

 5     Q.   And so in this sentence you are reading the

 6 reference to "Californians" to be customers in which

 7 sense?

 8     A.   In the member sense.

 9     Q.   And it is your testimony that you think overall

10 the members of PacifiCare insurance plans in general are

11 highly satisfied in January of '08, right?

12     A.   Yes, that would be what I was thinking at that

13 time.

14     Q.   And is it your testimony that Californians who

15 are providers to PacifiCare were highly satisfied with

16 PacifiCare at that time?

17     A.   You know, I don't know.

18     Q.   Before December 21, 2005, to your knowledge did

19 PacifiCare ever find it necessary to send a letter to

20 its providers like Exhibit 703?

21     A.   I don't know.  It is possible.

22     Q.   You don't know of any such letter that was sent

23 before the acquisition, do you?

24     A.   I don't.

25     Q.   United sent a substantially identical letter to
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 1 its California-based employees, didn't it?

 2     A.   Perhaps.  I don't remember.

 3          MR. STRUMWASSER:  704, Your Honor.

 4          THE COURT:  704 is a letter with a top date of

 5 January 29th, 2008.  And 703 says "Letter to Our

 6 Healthcare Providers."  And 704 says "California-Based

 7 Employee MassMail Distribution."

 8          (Exhibit 704 marked for Identification.)

 9          MR. VELKEI:  These are not identical letters.

10          THE COURT:  No.  They have the identical dates.

11          MR. VELKEI:  We can remove confidentiality,

12 Your Honor.

13          THE COURT:  Thank you.

14          MR. STRUMWASSER:  Was that true for both?

15          MR. VELKEI:  Yes.

16          THE WITNESS:  I'm ready.

17 BY MR. STRUMWASSER:

18     Q.   Ms. Berkel, do you recall receiving this letter

19 in your capacity as a California-based employee on the

20 mass email distribution list?

21     A.   I don't recall it, no.

22     Q.   Do you recall another instance prior to

23 December 21, 2005 in which PacifiCare found it necessary

24 to send out a mass mailer like this?

25     A.   Yes.  I think with every single regulatory
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 1 action that received a press release we received an

 2 email.

 3     Q.   Do you recall another instance prior to

 4 December 21, 2005 in which there was a regulatory action

 5 against PHLIC that led to such a mailer?

 6     A.   I don't remember any for PHLIC, but I remember

 7 there was a Department of Managed Health Care fine for

 8 PacifiCare of California that a similar went out on.

 9          MR. STRUMWASSER:  This is a good place for us.

10          THE COURT:  Return at 1:30.

11          (Luncheon recess.)

12 BY MR. STRUMWASSER:

13     Q.   Good afternoon, Ms. Berkel.  Some questions

14 about the Lason transition.  You testified that the

15 implementation and use of Lason was an improvement

16 ultimately in claim handling.  Do you recall that?

17     A.   Yes.

18     Q.   Sitting here today do you think the

19 implementation and use of Lason for PHLIC has been a

20 success?

21     A.   Yes, I do.

22     Q.   You would agree, would you not, that PHLIC

23 experienced significant problems with Lason for several

24 years after the transition?

25     A.   No, I wouldn't agree there are significant
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 1 problems.  There are routine issues with those processes

 2 all the time.

 3     Q.   Would you agree that there was significant

 4 dissatisfaction with Lason with senior management of

 5 United in 2006 and 2007?

 6     A.   No, I wouldn't agree with that.

 7          MR. STRUMWASSER:  Exhibit 575 in evidence.

 8          THE WITNESS:  I'm ready.

 9 BY MR. STRUMWASSER:

10     Q.   Do you recall seeing this email chain?

11     A.   I do.

12     Q.   At the bottom of the first page we have an

13 email from Mr. Nakashoji to Ms. Vonderhaar and you and

14 others.

15          Item number one is 800 REVA cases.  Do you

16 recall that there were 800 REVA cases that should have

17 been going to DocDNA that Lason misrouted?

18          MR. VELKEI:  Vague as to cases, Your Honor.

19          THE COURT:  Did you understand the question?

20          THE WITNESS:  No.

21          Can you please ask me that again?

22 BY MR. STRUMWASSER:

23     Q.   Do you recall that there were 800 REVA cases in

24 which the documents should have gone to DocDNA but they

25 did not?
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 1     A.   Yes, I recall that.

 2     Q.   Does that indicate to you that, in fact, REVA

 3 cases are rework cases, right?

 4     A.   Well, what this paragraph says is that 800

 5 things that weren't rework were sent to REVA.

 6     Q.   The second item, do you see that?

 7     A.   I do see it.

 8     Q.   Is it the case that the unattached secondary

 9 documents problem had only been discovered by the people

10 here on this email chain the day before, which would

11 have been August 28th?

12     A.   That's what the email says.

13     Q.   Is that consistent with your recollection?

14     A.   I guess.

15     Q.   You are familiar with the issue as it is set

16 out there in the paragraph following the unattached

17 secondary docs heading as it is laid out there?

18     A.   Yes.  This issue is that documents were

19 received from the organization outside the Lason

20 process.  They were worked and then they were sent to

21 Lason to be indexed and stored in an image format.

22          The actual storage and indexing of those were

23 delayed, but the documents had already been used in

24 their processes.

25     Q.   Just so we are clear, Ms. Berkel, when I ask
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 1 you are you familiar with an issue, a yes or no will

 2 suffice.  I don't know why you think there is a need to

 3 explain.

 4          THE COURT:  Well, you are allowed to explain,

 5 if she wants to.  I won't stop people.

 6          MR. STRUMWASSER:  She wasn't explaining the

 7 answer whether she is familiar with.

 8          MR. VELKEI:  I don't think Ms. Berkel did

 9 anything inappropriate.

10          THE COURT:  I wasn't paying close enough

11 attention.  If you want to move strike something as

12 nonresponsive,  I will listen.

13          MR. STRUMWASSER:  I was looking to get us

14 properly aligned.

15 BY MR. STRUMWASSER:

16     Q.   Do you agree, Ms. Berkel, that this was a very

17 big issue?

18     A.   In Mike Nakashoji's context, I think he does

19 think it is a very big issue.  In the issue of

20 PacifiCare Health systems in total, 8,000 documents

21 probably represents a couple of day's worth.

22     Q.   Mr. Nakashoji's context is the PHLIC context?

23     A.   It is the PacifiCare context with his job being

24 to work through Lason issues.  That's his role.

25     Q.   So 8,000 documents is significant to PacifiCare
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 1 Health systems, but not to United overall?

 2     A.   It is significant to Mike in his job, but it is

 3 not significant to PacifiCare Health systems in total.

 4     Q.   And his job involved getting claims paid

 5 properly?

 6     A.   His job was managing the Lason relationship and

 7 working through the things that we were working on in

 8 the Fall of 2007.  He did not pay claims.

 9     Q.   You reply on the first page, "Every time we

10 turnaround there are issues with Lason and DocDNA."

11          Do you see that?

12     A.   Yes, I see that.

13     Q.   The subject line says "My Favorite Topic."  I

14 take it there was intended to be irony in that title?

15     A.   That was actually Mr. Nakashoji's topic.  I am

16 just forwarding the email.

17     Q.   Mr. McMahon responds, "Lason needs to be

18 absolutely micromanaged into the ground."

19          Do you see that?

20     A.   I do see that.

21     Q.   You were aware that Lason was selected because

22 it was a vendor that had an existing relationship with

23 United, right?

24     A.   I understand that now, yes.

25     Q.   And no other vendors were considered?
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 1     A.   I have no idea.

 2     Q.   Previously PacifiCare had been using another

 3 vendor called ACS, right?

 4     A.   I don't know.  All I remember is IBM.

 5     Q.   In your experience with PacifiCare before the

 6 acquisition, do you recall any comparable issues with

 7 IBM's performance?

 8     A.   I recall email routing, whether it was IBM or

 9 us internally, I don't remember who would have been the

10 cause of that.

11     Q.   Now, some of the mailroom functions that were

12 transitioned to Lason had previously been performed by

13 in-house PacifiCare staff, right, in Cypress?

14     A.   That's my understanding.

15     Q.   Do you remember ever seeing before the

16 acquisition a senior PacifiCare executive saying that

17 PacifiCare internal mailroom operations or associated

18 vendors needed to be absolutely micromanaged into the

19 ground?

20     A.   I have heard Dirk say that before.  Those are

21 words that I have heard him say about a number of

22 things.

23     Q.   About mailroom?

24     A.   No.  In the past I would not have heard those

25 kind of comments because I wasn't in an operations role.
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 1 So what happened in the past with PacifiCare I am unable

 2 to comment about.  But to me this email just describes

 3 that we were doing everything we could to look for

 4 issues and improve our email routing processes.  In the

 5 context of the timing of this, Dirk had just been in

 6 California two days prior and we were talking about

 7 these issues.

 8     Q.   He had gotten an earful about the Lason

 9 problems?

10     A.   He had gone an understanding of the things that

11 we had on our to do list improve policies and procedures

12 for document routing.  That is a continual process that

13 we continue to put to do list today on.

14     Q.   Mr. Whichmann was not a legacy PacifiCare

15 employee, right?

16     A.   He came from Northwest Airlines.

17     Q.   He wouldn't have been in the position himself

18 to say anything about the pre-acquisition mailroom,

19 right?

20     A.   No.

21     Q.   Is it your testimony that Lason was only

22 responsible for scanning documents after a new claim was

23 processed?

24     A.   No, that is not my testimony.

25     Q.   Did you have express concern that there was not
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 1 a single point of contact at United or PacifiCare who

 2 was responsible for managing Lason?

 3     A.   Yes, I did.

 4     Q.   You were, in fact, concerned that no one was

 5 assigned to be the overall contact person for Lason at

 6 the time of the Lason transition, right?

 7     A.   I don't remember if that was the question.  I

 8 was asking tell me who within the operations team

 9 managers both PacifiCare and United, because I wanted to

10 deal with that person.

11     Q.   By September 2007 you had responsibilities that

12 would touch on the Lason problems, right?

13     A.   Yes.

14     Q.   Isn't it the case by September of 2007 there

15 was still no overall contact person for Lason?

16     A.   I had Mike Nakashoji, Bill Moore, Steve

17 Parsons, but I was looking for the person at the top.

18 Who was that person at the top that managed the United

19 side as well.

20     Q.   Do you remember saying in 2007 around September

21 or so that United was making no measurable progress to

22 resolve all the issues with Lason?

23     A.   I made that comment in the context of the

24 meeting that happened at the end of August 2007 and the

25 things that had been identified in August of 2007 that



9796

 1 we wanted to continue to work on.

 2          So the measurable progress was from an

 3 operations review in August of 2007.

 4          THE COURT:  705 is an email with a top date of

 5 October 4, 2007.

 6          (Exhibit 705 marked for Identification.)

 7          MR. VELKEI:  Your Honor, we are okay removing

 8 confidentiality.

 9          THE COURT:  Thank you.

10          THE WITNESS:  I'm ready.

11 BY MR. STRUMWASSER:

12     Q.   Do you recognize this email, 705?

13     A.   I do.

14     Q.   It is titled Berkel Thoughts to ACME Team.

15 those are notes you wrote yourself?

16     A.   They are.

17     Q.   The purpose of this document was to inform ACME

18 about some dissatisfaction about among other things

19 Lason and DocDNA?

20     A.   Yes.  It was my notes of conversations I wanted

21 to have with Tim Kaja and other people within the

22 operations team.

23     Q.   For these purposes operations team and ACME are

24 interchangeable?

25     A.   They are.
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 1     Q.   Heading number one, "ACME single point of

 2 contact for Lason/docDNA including appropriate support

 3 personnel."

 4          You are dissatisfied because you believe there

 5 needs to be a single point of contact on the ACME team

 6 owner managing all the resources around Lason and its

 7 downstream processes, right?

 8     A.   Yes.  I am asking for the highest person in our

 9 organization that is responsible for Lason.

10     Q.   At the time this document was written, who was

11 the person highest within the organization that was

12 responsible for Lason?

13     A.   Well, that's what I was trying to understand,

14 who was the highest person.  If turned out for Kelly

15 Vavra, who I suspected was the person, but I didn't know

16 that for sure at the time.

17     Q.   So is it fair to say that you had essentially

18 two concerns, one was you yourself weren't sure who the

19 contact was and the second was you weren't sure this was

20 a person high enough up in the organization to own this

21 process?

22     A.   Really, what I was saying is I wanted to

23 interface with a peer on this.  So while Bill Moore, Pat

24 Fitzgerald, Mike Nakashoji and Steve Parsons were making

25 very good progress on the list of things that we had
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 1 been discussing in my time on this role, I wanted the

 2 person who actually contracted with Lason, negotiated

 3 the price, negotiated performance guarantees.  I wanted

 4 to know who that was and I wanted to have a conversation

 5 with that person.

 6     Q.   So at the point when you wrote this, were you a

 7 senior vice-president?

 8     A.   Yes.

 9     Q.   So you were looking for somebody to take

10 ownership of the Lason/DocDNA relationship at roughly

11 your level?

12     A.   Yes.

13     Q.   The second item under is, "The bad news is we

14 are only creating more regulatory issues and making no

15 measurable progress to resolving our issues that are

16 leading to increased provider disputes and

17 dissatisfaction."

18          Do you see that?

19     A.   I do.

20     Q.   Is it the case that you were making no

21 measurable progress to resolving your issues that are

22 leading to increased provider disputes and

23 dissatisfaction?

24     A.   No, I think that overstates it completely,

25 because in the first paragraph I say many people are
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 1 making good progress on our issues.  So I think in this

 2 context when I am just jotting down our notes of

 3 conversations we are going to have.  I got this list.  I

 4 talked about this list with you in late August of 2007

 5 and I want to get on with it and get this list done.

 6     Q.   How about this, do you agree that there was

 7 increased provider disputes and dissatisfaction?

 8     A.   No, there weren't.  I was focussed on using

 9 this information to understand how we could take the

10 root cause of these documents coming in a as non-keyable

11 correspondence and seeing what we would be able to do to

12 prevent the defect in the first place.

13          MR. VELKEI:  Can we go off the record for one

14 minute.

15          THE COURT:  Sure.

16          (Discussion held off the record.)

17 BY MR. STRUMWASSER:

18     Q.   While we were off the record, we were talking

19 about a personnel change, somebody you were calling for

20 replacement.  Do you know whether that person was

21 replaced?

22     A.   Yes, she was replaced.  She did not handle any

23 PHLIC claims.

24     Q.   We were talking about the bad news sentence.  I

25 guess I should ask you, do you remember the bad news
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 1 sentence on 1679?  I guess I should ask you whether you

 2 think now the bad news was an exaggeration?

 3     A.   Yes, I think that the bad news relates to

 4 timing of DocDNA queues.  That is the only one of the

 5 list of ten I think is related to that sentence.

 6          MR. STRUMWASSER:  I show the witness a copy of

 7 5255.

 8          THE WITNESS:  I'm ready.  This is cut and

 9 paste.

10 BY MR. STRUMWASSER:

11     Q.   So this is the same text in the paragraph?

12     A.   It appears to be, yes.

13     Q.   You referred on direct to this exhibit and said

14 that you were referring only to the issues that you had

15 with Lason in the month of September.  Do you recall

16 that?

17     A.   Yes.

18     Q.   Now 705, the one I showed you just a moment

19 ago, that lists ten Lason issues, right?

20     A.   Yes.

21     Q.   And the heading says brief version of A items.

22 What are A items?

23     A.   Items that I would like to have resolved.

24     Q.   That means -- are A items a term of art?

25     A.   It is something I say.
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 1     Q.   So A is like highest priority?

 2     A.   Yes.

 3          MR. VELKEI:  I think Ms. Berkel's cell phone

 4 number is in this document, so we'll submit it revised,

 5 unless you have the original and we'll just redact it

 6 out.  Whatever is your preference is.

 7          THE COURT:  I'll redact it.

 8 BY MR. STRUMWASSER:

 9     Q.   You said this was an abbreviated list.  How

10 many more items were there besides these ten, do you

11 recall?

12     A.   It probably is abbreviated knowing me.  I don't

13 recall any others.

14     Q.   Are these the ten items on which you testified

15 no meaningful progress had been made?

16     A.   I don't remember.  I would have to go back to

17 the August presentation.

18     Q.   Is it a correct reading of this document, the

19 Berkel thoughts document, that you are attributing the

20 absence of meaningful progress towards resolution to the

21 lack of a sufficiently high level single point of

22 contact?

23     A.   No.  There is really just a lot going on here.

24 I want to know who the single point contact is.  There

25 is a very important meeting on the calendar.  People are
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 1 going to be in San Antonio on October 18th.  I am trying

 2 to frame in one spot what I am aware of that I want to

 3 have done.  And I am just trying to put it all in one

 4 place and collect my thoughts.  That's the purpose of

 5 this document.

 6     Q.   So I am just trying to understand your

 7 testimony about single point of contact.  At the time

 8 you wrote this, you felt there should be a single point

 9 of contact who was a peer of yours.  Right?

10     A.   Yes.

11     Q.   Was it your opinion at the time that the

12 absence of a single point of contact at your level was

13 at least a contributing factor in the lack of meaningful

14 progress towards resolving those problems?

15     A.   No, I wouldn't say that that is what I was

16 thinking.  I am just getting organized.  I have been in

17 this role for a few months.  I don't know everybody in

18 the in organization.  I do think that people were making

19 good prognosis.  I say so in this email as well.  And I

20 just want to make sure I understand how -- who to call

21 if I do want more pressure.  And I am expecting the

22 October 18th meeting to get to that.

23     Q.   At the point of this writing, you did not want

24 more pressure?

25     A.   Yeah, I wanted more pressure in the context of
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 1 I am doing everything I can to take the smallest problem

 2 out of the equation.

 3     Q.   And you consider Lason to be the smallest

 4 problem?

 5     A.   When I look at this list here and I think about

 6 the things we did prior to this list, these are very

 7 minor issues.

 8          It says there are two dozen large documents not

 9 stamped.  There are some rejected bundles.  It says

10 units differ for fractional which was only a NICE

11 problem.

12          It talks about inventory at a very minute

13 level.  So this is not a big list in my opinion.  It is

14 a list that is important to me because I am trying to

15 get everything absolutely as tight as it can be, but

16 this is not a major problem list.

17     Q.   So can you tell the judge anything that would

18 explain why you wrote anything about the absence of

19 measurable progress?  What made you write that?

20          MR. VELKEI:  Objection; argumentative.

21          THE COURT:  Sustained.  Let's move on.

22 BY MR. STRUMWASSER:

23     Q.   Do you believe the problems with Lason was a

24 part of United's failure to implement adequate

25 oversight?
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 1     A.   No, that's not what I believe.

 2     Q.   Did you ever hear it said that there was a gap

 3 in Lason oversight?

 4     A.   Yes, I have heard that.

 5     Q.   Do you believe that there was such a gap?

 6     A.   No.  I believe that we should have been clearer

 7 in our expectations because every time we asked Lason to

 8 do something differently, they absolutely adopted the

 9 new request.  So I think some of our issues were because

10 we were not specific enough in the steps that we wanted

11 them to take.

12     Q.   Is that a gap?  An oversight?

13     A.   No.  I look at it as a gap in definition.

14     Q.   So there was a gap in definition of the

15 requirements for Lason?

16     A.   I think we could have done a better job in

17 defining our Lason requirements, yes.

18     Q.   Whose responsibility was that?

19     A.   At what point in time?

20     Q.   How about the time that Lason took over

21 PacifiCare functions?

22     A.   You know, I think I testified before that I

23 thought that John Murray led that project, but I was

24 told that that was not true.  I don't know back then.

25     Q.   You don't know who was the person responsible



9805

 1 for defining the requirements for Lason in '06?

 2     A.   I don't.

 3     Q.   How about in '07?

 4     A.   Well, in the Spring of '07, Steve Parsons was

 5 my contact for Lason.

 6     Q.   Buy the Spring of '07, in your opinion, was

 7 United adequately defining the tasks for Lason for the

 8 purposes of PHLIC?

 9     A.   For purposes of PHLIC?

10     Q.   As far as PHLIC was concerned?

11     A.   You know, I don't know.  Probably.  There were

12 many improvements by then that benefited PHLIC and there

13 were many things in the Summer of 2007 and the Fall of

14 2007 that continued to benefit PHLIC.

15     Q.   Can you name any of them?

16     A.   Well, I don't know the timing of this, but I

17 know that we were more definitive in how Certificates of

18 Credible Coverage should flow through the DocDNA queue,

19 but I don't know the timing of that.

20     Q.   In October of '07 you had a Lason summit,

21 right?

22     A.   Yes.

23     Q.   And you had a deep dive on Lason in March of

24 '08?

25     A.   Yes.
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 1     Q.   But it is your testimony that by the Spring of

 2 '07 that there were improvements that Mr. Parsons made

 3 in defining the Lason functions for purposes of PHLIC?

 4     A.   Well, it is hard to think about it from a legal

 5 company perspective because Lason does not route by

 6 legal company.

 7          So what I am trying to communicate is that the

 8 process with Lason has been a continual area that we

 9 have looked to increase the performance of and we still

10 do today.

11     Q.   Ms. Berkel, in your opinion was the Lason

12 problem making good progress toward resolution when it

13 was decided to have a Lason summit in October of '07?

14          MR. VELKEI:  Objection; vague.

15          THE COURT:  Overruled.

16          THE WITNESS:  Can you ask me a different way,

17 please.

18 BY MR. STRUMWASSER

19     Q.   We were talking about a document before in

20 which you were talking about making good progress in?

21     A.   I had.

22     Q.   At some point somebody called for a Lason

23 summit in October of '07, right?

24     A.   Yes.  We decided we were going to do that in

25 August of 2007, and because we were asking everyone to
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 1 travel to San Antonio, it was scheduled six weeks out.

 2     Q.   The decision to have a Lason summit in October,

 3 is that a reflection on making good progress on

 4 resolving the Lason issues?

 5     A.   Yes.  I think it is another indication that we

 6 were sincere in our efforts to do everything as well as

 7 we could.  It is not unusual to have a summit around

 8 something that we want to continually improve.

 9     Q.   The question was whether the call for a summit

10 reflected satisfaction on the part of United that the

11 Lason process was solving itself?

12     A.   Yes.  I think that there are other metrics that

13 show that the two things Lason did, paper claims routing

14 and not non-keyable correspondence routing had

15 substantially improved by the Fall of 2007.  And a call

16 for a summit is not an indication that the performance

17 was outside of the regulatory bounds.

18     Q.   What about the deep dive, is that a reflection

19 of the dissatisfaction of the progress being made?

20     A.   Are you saying that those are two different

21 events?  Because I believe they are exactly the same

22 thing.

23     Q.   The documents we have indicate a Lason summit

24 in October of '07 and a deep-dive in March of '08?

25     A.   Oh, I see.  So they had two different names for
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 1 the two different events.

 2     Q.   That's the way it looks to us.  Is that

 3 consistent with your understanding?

 4     A.   I don't know why one got named summit or one

 5 got named deep-dive.  I didn't attend either.

 6     Q.   Independent of the nomenclature, you had a

 7 summit or a big meeting in '07, and then you have

 8 another big meeting in '08.  Is the second one of

 9 those -- you have already told us you don't consider the

10 first call for a summit to have been necessarily a sign

11 that things were going badly, right?

12     A.   Right.

13     Q.   So I am asking you now, we are into the Spring

14 of '08 now and we were having a deep-dive, I am asking

15 you would it be fair to infer from that that United

16 management was dissatisfied with the progress of Lason?

17     A.   No, I don't think that's fair.

18          THE COURT:  706 is an email with a top date of

19 September 26, 2007.

20          MR. VELKEI:  We can remove confidentiality,

21 Your Honor.

22          (Exhibit 706 marked for Identification.)

23 BY MR. STRUMWASSER:

24     Q.   Do you recognize this email chain?

25     A.   I do.
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 1     Q.   At the bottom we have an email from Ms. Knous.

 2 At this point she was working for you in your finance

 3 capacity; is that right?

 4     A.   No, in an ops capacity.

 5     Q.   The signature block has it, is that a legacy

 6 signature block?

 7     A.   Probably.

 8     Q.   Ms. Knous is prescribing a recent issue in

 9 which a number of documentation were placed in a lock

10 status which prevented them from being processed through

11 the intake process through the DocDNA queues?

12     A.   She is.

13     Q.   And because of the delay in resolving this

14 issue a number of these documents piled up to around

15 7,000 documents stuck in the process?

16     A.   Over four days, 7,000 documents piled up, yes.

17     Q.   She says; "this recent issue illustrates the

18 internal 'gap' we have in the Lason oversight process."

19          Do you see that?

20     A.   I do see that.

21     Q.   Do you agree that those events illustrate a gap

22 in the oversight process?

23     A.   Yes and no.  I agree that we wanted somebody

24 that we could send these to at the highest level, but an

25 oversight process happened with Richard Morris, because
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 1 he noticed he didn't have any new inventory the very day

 2 it happened.  So there was some oversight as I would

 3 expect it to occur.

 4     Q.   Am I correct from the subsequent emails from

 5 you and Mr. Auerbach and Ms. Vavra that one of the

 6 problems that this revealed was that Mr. Morris was not

 7 the high level single point of contact that was needed?

 8     A.   I wouldn't call it a problem, no.  He is

 9 accountable for REVA, so the question is if there were

10 other areas that were experiencing similar issues, would

11 those people let us know that they were happening.

12     Q.   Your response to Ms. Knous is to say that this

13 is a description highlighting the need for a single

14 point of contact within ACME.

15     A.   It happened at the same time Exhibit 5255 was

16 dated September 25th at 6:54 p.m.  And less than a day

17 later I hadn't heard from him, and so I said one more

18 reason why I want to know who I should be talking to.

19          (Recess.)

20 BY MR. STRUMWASSER:

21     Q.   Ms. Berkel, do you consider Dirk McMahon to be

22 a part of senior management at United?

23     A.   Yes, I do.

24     Q.   Do you recall my asking you this afternoon

25 whether there was significant dissatisfaction with Lason
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 1 among senior management of United in 2006, 2007?

 2     A.   Yes, I remember.

 3     Q.   You testified that you thought not.  You

 4 answered no.

 5     A.   Right.

 6     Q.   Do you consider Mr. McMahon's micromanage the

 7 Lason comment to express dissatisfaction with Lason?

 8     A.   I don't think that is what he was saying, no.

 9     Q.   Is it true as late as November of '07 there had

10 never been a reconciliation process between Lason and

11 PacifiCare?

12          MR. VELKEI:  Objection; vague.

13          THE COURT:  Do you understand?

14          THE WITNESS:  I don't.

15 BY MR. STRUMWASSER:

16     Q.   You don't understand the term "reconciliation

17 process"?

18     A.   For what?

19     Q.   For the documents that Lason was receiving from

20 PacifiCare and giving back to it?

21     A.   I don't remember the timing.  I know that

22 PacifiCare never had a reconciliation process for its

23 mailroom until we had one with Lason.

24     Q.   You don't recall whether that occurred before

25 or after November of 2007?
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 1     A.   That's right, I don't remember.

 2          THE COURT:  707 is an email with a top date of

 3 November 20th, 2007.

 4          (Exhibit 707 marked for Identification.)

 5          MR. VELKEI:  Okay to remove the

 6 confidentiality, Your Honor.

 7          THE COURT:  Thank you.

 8          Ms. Akahoshi's cell phone number is on here.

 9 Do you care?

10          MR. VELKEI:  We should probably redact that.

11 Thank you, Your Honor.

12          THE WITNESS:  I'm ready.

13 BY MR. STRUMWASSER:

14     Q.   Who is Ms. Akahoshi?

15     A.   She is a member of my team.  At the time she

16 was a consultant and not an employee.

17     Q.   She is now an employee?

18     A.   She is an employee.

19     Q.   What was her job?

20     A.   She is a project manager?

21     Q.   In item 22 she is giving you an update of a

22 meeting, right?

23     A.   Yes.

24     Q.   The first thing that I note about this is that

25 it seems from this email that there was a reconciliation
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 1 process at PacifiCare for the Cypress mailroom at least

 2 at this time, wasn't there?

 3     A.   Yes.  There was a reconciliation between Lason

 4 for the regional mail office, and she is discussing

 5 additional things she would like to add to that

 6 reconciliation.

 7     Q.   And with the exception of the Cypress mailroom,

 8 there had been no reconciliation process between the

 9 local offices and the regional email office since the

10 transition to the RMO happened?

11          MR. VELKEI:  Lack of foundation.

12          THE COURT:  Overruled.

13          THE WITNESS:  Right.  So the bulk of the mail

14 that comes via the P.O. boxes went to Lason and there

15 was apparently at this point in time that reconciliation

16 process.  And now Ruth is suggesting that when stray

17 mail is received at the street level address and sent to

18 the RMO, that those receipts also be tracked on the

19 reconciliation.

20     Q.   They weren't at that time?

21     A.   Not at that time.

22     Q.   Item 25 she says, it is hard to believe, but

23 from my understanding, Lason performs their own internal

24 quality audits but aren't held to any UHG expectations,

25 do you see that?
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 1     A.   I see it.

 2     Q.   Is that, in fact, true to your knowledge?

 3     A.   Yes.  She is saying at that time we should be

 4 defining what the quality score should be.  This quality

 5 audit she is referring to is the accuracy of keying a

 6 paper claim.

 7     Q.   What she is saying is UHC has never given them

 8 standards to meet for such accuracy.

 9     A.   Correct.  They were probably applying the

10 standard that they had on the United side.  But on

11 January 1st, 2008, beginning with January 1st, 2008, the

12 standards that Lason performed to were ones that we

13 United defined with them, so it was more conscious of a

14 service level expectation.

15     Q.   In 2008?

16     A.   In 2008.

17     Q.   But in 2007, they are not performing to UHC

18 expectations, either, right?

19     A.   No, that is not what she is saying.  She is

20 just saying that how they were measuring was defined

21 without an opinion by PacifiCare or United.  Because we

22 had quality scores for that and we were reviewing that

23 and all she was saying is that the goal line hadn't been

24 defined by the Company.

25     Q.   I understand know you had quality scores, but
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 1 the standards that those quality scores were supposed to

 2 attain to meet the contract, is she not saying that the

 3 United never gave them the standard those quality scores

 4 were to be compared with.

 5     A.   I think she is simply saying that they are

 6 measuring to their own goals.

 7     Q.   Right, not United's goals, not PacificCare's

 8 goals, their own goals?

 9     A.   I don't know if they were using goals

10 established by United for other processes.  I don't

11 know.

12     Q.   To the best of your knowledge, sitting here

13 today, did the Lason transition plans identify an

14 oversight process for the transition and for LASON's

15 function?

16     A.   There were leaders of that, so depending on

17 your definition of oversight, yes, there was oversight.

18     Q.   Were there Lason transition plans, do you know?

19     A.   I don't know.

20     Q.   In fact, the oversight process for Lason was

21 such that there were problems with Lason that were not

22 discovered for many months after they occurred.  Right?

23     A.   I can think of a couple of examples where we

24 learned something happened more than one month prior,

25 but when we are talking about tens of thousands of
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 1 documents coming in every week, the vast majority of

 2 things worked well with Lason.

 3     Q.   Which errors are you thinking of that you

 4 learned about more than a month later?

 5     A.   Well, how we expected Lason to index the

 6 secondary documents.

 7     Q.   Any others?

 8     A.   Not that come to mind, but I am sure there are

 9 others.

10          MR. STRUMWASSER:  Exhibit 708, Your Honor.

11          THE COURT:  708 is an email with a top date of

12 September 19th, 2007.

13          (Exhibit 708 marked for Identification.)

14          MR. VELKEI:  We can remove confidentiality,

15 Your Honor.

16          THE COURT:  Thank you.

17          THE WITNESS:  I'm ready.

18 BY MR. STRUMWASSER:

19     Q.   Do you recall this email chain?

20     A.   I do, and this is solely an HMO issue.

21     Q.   The issue is that Lason was incorrectly

22 entering fractional units in fields, right?

23          MR. VELKEI:  Objection; relevance.

24          THE COURT:  What's the relevancy?

25          MR. STRUMWASSER:  I'm not sure I believe her.
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 1          THE COURT:  Go ahead.

 2          (Question read.)

 3          THE WITNESS:  My understanding is that this

 4 relates to anesthesia claims where they bill by

 5 20-minute increments.  So the amount of time can often

 6 be a fraction.

 7 BY MR. STRUMWASSER:

 8     Q.   At the bottom of the first page there is a

 9 reference to how Lason should have the same ability as

10 NICE or ILLIAD, do you see that?

11     A.   I see that.

12     Q.   In the first line of Ms. Gonzales' email, she

13 says, "current keying instructions for all platforms, do

14 you see that?

15     A.   I see that.

16     Q.   Then in the bottom line of Geneva Casey's

17 email, "FYI this issue was not driven by DOI, DMHC or

18 its provider, we stumbled upon this one."

19          Do you see that?

20     A.   I do.

21     Q.   Is it not the case that the incorrect entry of

22 fractional units is a problem which at least has the

23 potential to affect claims on all platforms?

24     A.   It could impact all platforms, but you had

25 asked in June for us to produce the information related
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 1 to this issue.  And I went back to talk to Sue Lipman

 2 and Ron Wallner and they said the instructions for RIMS

 3 was were always correct.  So Lason didn't have any

 4 issues for RIMS.

 5     Q.   When did you go back and find that out?

 6     A.   In response to your document request when I was

 7 here in June.

 8     Q.   Simply, then, on the question of the oversight

 9 of Lason generally, do you draw, Ms. Berkel, any

10 inference from the adequacy of oversight from the fact

11 that this problem went so long and was only stumbled

12 upon in September of '07?

13     A.   So I think your question is does that problem

14 that relates to hospital claims with anesthesia that

15 don't come in electronically, that come in paper format

16 and the fact that the keying instructions were

17 inadequate for NICE indicate that there was no Lason

18 oversight?  Absolutely not.

19     Q.   Not that it was no, that it was inadequate?

20     A.   No, I don't think this is evidence of

21 inadequate oversight.

22     Q.   Now DocDNA was a tool for holding spot

23 correspondence that allowed United employees and

24 PacifiCare employees to work their inventory on a daily

25 basis and move correspondence through its steps.  Right?
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 1          MR. VELKEI:  Vague as to "spot correspondence."

 2 it is missing a term of art.

 3          MR. STRUMWASSER:  A holding spot for

 4 correspondence.

 5          THE WITNESS:  Yes, DocDNA holds non-keyable

 6 correspondence.

 7 BY MR. STRUMWASSER:

 8     Q.   That one of the kinds of correspondence,

 9 non-keyable correspondence it holds is COCCs, right?

10     A.   It does.

11     Q.   On direct Mr. Velkei asked if COCCs were stored

12 in DocDNA or member claim number.  Do you remember?

13     A.   Not specifically, but okay.

14     Q.   Let me just read you a passage, 7421, starting

15 at line 18,

16          "QUESTION:  Is the certificate under DocDNA

17 stored by member I.D., number, claim number, how is it

18 characterized?

19          "MR. STRUMWASSER:   Objection, vague as to

20 time.

21          THE COURT:  When are you asking?

22          "MR. VELKEI:  Let's start currently.

23          Your answer, "Today is indexed to a member

24 number, and if a claim number is anywhere within any

25 correspondence, it would also be indexed to the claim
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 1 number."

 2          Do you that?

 3     A.   I do.

 4     Q.   Mr. Velkei never asked you if the COCCs were

 5 indexed to claim, to member number in 2006 or 2007, so i

 6 will ask you now.

 7          In 2006, were COCCs indexed to member number or

 8 claim number?

 9     A.   I am not sure that I am the right person to ask

10 this.  I believe the instructions were always to use the

11 member number, but I am not positive.

12     Q.   You are the witness whom they called on this

13 question, so I am going to ask you with respect to 2006

14 and 2007, you think but you are not sure that COCCs were

15 being indexed to member number or claim number?

16          MR. VELKEI:  I don't understand the reference

17 that we called her on the subject.

18          MR. STRUMWASSER:  She was called as the witness

19 on DocDNA and COCCs, and she a now testified that she

20 knows they are currently indexed in that fashion.  I

21 believe the record is clear that they are not.

22          MR. VELKEI:  Ms. Berkel was called in her

23 capacity as an officer of the Company talking about

24 alleged violations, which at some point I hope we'll get

25 to.  She was never called as the expert or the
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 1 knowledgeable witness on DocDNA.

 2          MR. STRUMWASSER:  Okay.  Your Honor, I move to

 3 strike the testimony at 7421, line 18 through 7422, line

 4 2.

 5          MR. VELKEI:  Disagree, Your Honor.  The witness

 6 testified to her knowledge of what is currently in

 7 place.  Her testimony today is she doesn't know --

 8          THE COURT:  I will let you voir dire her on it

 9 because if she doesn't know -- either you know or you

10 don't know.  If you are guessing, it is not okay, and I

11 will strike it if she doesn't know.  So you can voir

12 dire her on it.

13 BY MR. STRUMWASSER:

14     Q.   Setting aside any communications that you may

15 have had with counsel, what are the sources of

16 information that you have sitting here today about the

17 keying of member I.D. or claim I.D. numbers on DocDNA?

18     A.   So sources, you mean how did I learn those

19 things?

20     Q.   Yeah.

21     A.   I learned these things in the context of having

22 routine meetings.  In the beginning biweekly meetings

23 and today monthly meetings with Lason leadership.

24     Q.   Starting when?

25     A.   August of 2007.



9822

 1     Q.   In August of 2007, do you recall there being an

 2 issue that DocDNA was not, in fact, indexing secondary

 3 documents to claim number and member number?

 4     A.   Yes.  And let me help you understand the

 5 distinction here.  Secondary documents are not received

 6 by Lason initially.  The indexing happens after the

 7 fact.  Non-keyable correspondence, which is what you

 8 asked me a few minutes ago is received by Lason and goes

 9 to member number should it be an item that can be

10 discerned when the mail is opened.

11     Q.   Who operates the data center in India where

12 secondary documents go?

13     A.   Secondary documents -- I don't believe

14 secondary documents go to India, I believe they were

15 sent to Mexico.

16          MR. STRUMWASSER:  We do have contrary testimony

17 here and I am not quite sure how to get to it.  I think

18 Mr. Murray testified contrary to it.

19 BY MR. STRUMWASSER:

20     Q.   What is your basis for the belief that

21 secondary documents went to Mexico?

22     A.   I just looked at that issue in June of 2010

23 because of your document request.  And the information

24 that I looked at said that those were in Mexico, those

25 documents were located in Mexico, those 9,000 documents.
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 1     Q.   Well, there were 9,000 documents in Mexico.  Is

 2 it your understanding that those were PPO documents?

 3     A.   That's my understanding, yes.

 4     Q.   Rather than deal with this as a motion to

 5 strike, we'll just work our way through it in the

 6 briefing, I guess.

 7          MR. VELKEI:  I think also the witness has

 8 demonstrated sufficient knowledge to testify, so the

 9 motion to strike wouldn't be appropriate under the

10 circumstances.  The only question she was not able to

11 answer was back in 2006 on a particular issue she said

12 she didn't have knowledge and we were mixing terms,

13 secondary correspondence and non-keyable correspondence.

14          MR. STRUMWASSER:  I don't know why you want to

15 go through this in front of the witness.

16          THE COURT:  Let's move on.

17 BY MR. STRUMWASSER:

18     Q.   Do you know whether in 2006 and 2007 there was

19 no method for systematically locating a document within

20 a DocDNA queue?

21     A.   I don't know.

22     Q.   So for example, if a COCC had been put in the

23 wrong DocDNA queue, and a member called in to complain

24 that he or she had already sent in a COCC multiple

25 times, you don't know whether PacifiCare in 2006, or
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 1 2007 could or could not have found that?

 2     A.   If it was still waiting for processing and was

 3 in DocDNA, I don't know if they could have found it.

 4 When it is done in DocDNA, it goes to another FileNet

 5 storage device that is searchable by claim number and

 6 member number.

 7     Q.   Are you aware of instances in 2006 and 2007 of

 8 PacifiCare correspondence, secondary documents, being

 9 put in the wrong DocDNA queue?

10     A.   Yes, I am aware of that.  There were documents

11 that went to the wrong DocDNA queue.

12     Q.   In the wrong DocDNA queue in 2006 and 2007,

13 they were not searchable, were they?

14     A.   Until they were resolved and routed to the

15 right location and ultimately stored.

16     Q.   Through special processes, ones you found they

17 were accumulating in those queues?

18     A.   The idea is the DocDNA inventory is worked on

19 an oldest item.  And documents don't sit there very

20 long.  We did struggle with that in the beginning of

21 that implementation.

22     Q.   I understand that is the idea, but, in fact,

23 you had in 2006 and 2007 periods in which there were

24 very large DocDNA queues that were being ignored, right?

25     A.   There were aged inventory items in DocDNA.  I
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 1 wouldn't say they were being ignored.

 2     Q.   They weren't being processed?

 3     A.   They weren't being processed in the turnaround

 4 time we had expected.

 5     Q.   Do you recall ever saying that it was

 6 ridiculous for a vendor to use a tool like DocDNA

 7 without search functionality?

 8     A.   Yes, I recall that.

 9          THE COURT:  709 is an email dated October 4th,

10 2007.

11          (Exhibit 709 marked for Identification.)

12          THE COURT:  The confidentiality?

13          MR. VELKEI:  Okay to remove, Your Honor.

14          THE COURT:  Thank you.

15     A.   I'm ready.

16 BY MR. STRUMWASSER:

17     Q.   First off, take a look at Mr. Nakashoji's email

18 to you in which he says, "I just wanted to reconfirm

19 your proposal to move forward with implementing the

20 search functionality within the DocDNA process."

21          Then he lists several dash bullets.  The first

22 is today there is no method for systematically locating

23 a document within the DocDNA queue.  Do you see that?

24     A.   Yes, I see that.

25     Q.   That was in October 3 of '07?
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 1     A.   Right.  Prior to Lason there certainly wasn't a

 2 way to find a document when people called either.  We

 3 had no DocDNA queue.

 4     Q.   Did you have documents lost within the DocDNA

 5 when there was a PacifiCare application?  Before the

 6 acquisition did you have a problem with DocDNA holding

 7 documents that had been lost in them?

 8     A.   There was no DocDNA until August of 2006.

 9     Q.   Back to the email.  There was a search function

10 within DocDNA, but we need a unique identifier.  We

11 propose to use the PHS member number since most

12 documents reference a number.  Do you see that?

13     A.   I do.

14     Q.   So the notion of indexing by member number did

15 not exist in October of 2007, did it?

16     A.   I think you are mixing two processes up.  This

17 is talking about how DocDNA search engine would be used,

18 and that is different from how the FileNet search engine

19 would be used.

20     Q.   This document is about DocDNA, right?

21     A.   It is.

22     Q.   The question and answer that I read to you from

23 your direct testimony is the certificate under DocDNA

24 stored by member I.D. number, claim number, how is it

25 characterized.  This answer tells us that as of
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 1 October 30, 2007, it was not characterized by member

 2 number?

 3     A.   In DocDNA.  But when a customer calls and they

 4 are searching FileNet, that document is indexed by claim

 5 number as the examiner works the document in the DocDNA

 6 field.

 7     Q.   You recall the question that you were asked was

 8 about DocDNA not FileNet, right?

 9     A.   Yes.

10          MR. VELKEI:  The question she was asked, what

11 was in place currently, not in 2007.

12          MR. STRUMWASSER:  The question I asked her

13 because you hadn't is what about in 2006 and 2007, and

14 she said she didn't know.  And now I have refreshed her

15 recollection.

16 BY MR. STRUMWASSER:

17     Q.   We are all in agreement now in 2006 and at

18 least through October of 2007, member I.D. was not being

19 captured in DocDNA, right?

20     A.   That's what this says.

21 BY MR. STRUMWASSER:

22     Q.   But you don't have any present recollection one

23 way or another?

24     A.   I would be relying on Mike.

25     Q.   Now, Mr. Nakashoji explains the limitations of
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 1 this that not all documents will reference a specific

 2 member, so not all documents will be retrievable by

 3 member number, right?

 4     A.   Right, because some documents have nothing to

 5 do with member.

 6     Q.   But documents that do have something to do with

 7 members don't have the member number on it?

 8     A.   Right, but it is just a fact to the non-keyable

 9 correspondence.

10     Q.   The plan was not to go back and index old

11 documents, but to index new documents going forward,

12 right?

13     A.   That's what he said.

14     Q.   The total cost of adding this functionality was

15 $40,000.  Do you recall that number?

16     A.   I certainly do.

17     Q.   That's the number that you thought was

18 ridiculous not to already have incurred?

19     A.   And we ultimately spent the money and did this.

20     Q.   Right.  Before or after you were banging your

21 head against the wall?

22     A.   After.

23     Q.   Then we have the object 2007 Lason summit,

24 right?

25     A.   Yes.
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 1          THE COURT:  710 is an email with a top date of

 2 October 22nd, 2007.

 3          (Exhibit 710 marked for Identification.)

 4          MR. VELKEI:  Your Honor, we can remove

 5 confidentiality.

 6     A.   I'm ready.

 7 BY MR. STRUMWASSER:

 8     Q.   Do you recognize this email chain?

 9     A.   No, not necessarily.

10     Q.   Item number one from Ms. Akahoshi recites that

11 Mr. Smith had endorsed providing Lason with access to

12 PacifiCare's core systems allowing them to do Front-End

13 hookups and in this context core systems includes RIMS

14 and NICE," Right?

15     A.   Yes.

16     Q.   There is a discussion here in paragraph one

17 that it is a huge step in the right direction because

18 sorting is currently done by P.O Box, which indicates

19 state and line of business, but we all know that the

20 providers, most of their correspondence to one P.O. Box

21 instead of dividing it up.  In principal there was a

22 convention where providers were supposed to be sending

23 to different P.O. Boxes for different kinds of claims.

24 That would sort of presort the mail for you.  But in the

25 practice the providers were not conforming to that
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 1 convention, right?

 2     A.   Well, providers were generally conforming to

 3 the use of the P.O. Box appropriately.  And she is

 4 saying that some correspondence, some non-claim would

 5 oftentimes be in a claim P.O. Box.

 6     Q.   And that this is one of the primary reasons for

 7 misroutes through the DocDNA queues, right?

 8     A.   Right, because if we put something in a RIMS

 9 DocDNA queue because it had been received to a RIMS P.O.

10 Box, but it turned out to be HMO, it needed to be

11 transitioned from one DocDNA queue to another.

12     Q.   And as of the time of this email, there had

13 been a convention of having those things routed

14 automatically and they were bouncing back and forth

15 three to six times, right?

16     A.   She gives that example.  This in my opinion is

17 a small subset of the thousands of documents that we are

18 getting.

19     Q.   But that is, in fact, is the concern that she

20 has, right?

21     A.   We are making a process improvement by saying

22 let's just double check and make sure this belongs to

23 this engine.

24     Q.   This was not a pre-acquisition problem because

25 the southwest email routing team and the Cypress
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 1 mailroom used to do precisely what you are now proposing

 2 to implement, right?

 3     A.   That's what she says.

 4     Q.   You don't have any independent knowledge one

 5 way or the other?

 6     A.   I don't.

 7     Q.   Do you know whether the Cypress mailroom had

 8 access to PacifiCare core systems when it was

 9 responsible for PacifiCare's email function?

10     A.   I don't know.

11     Q.   Paragraph three, "Doug asked Kane to gather a

12 comprehensive list of all of the gaps that Lason sees in

13 the entire process compared to their other clients."  Do

14 you see that?

15     A.   I do see that.

16     Q.   Kane is an employee of Lason?

17     A.   Yes.

18     Q.   During the transition planning, do you know

19 whether United ever asked Lason to identify possible

20 gaps in the Lason process?

21     A.   I don't know.

22     Q.   Number four, Lason is told that United's goal

23 is for 48-hour turnaround time, right?

24     A.   Yes.

25     Q.   And that the items need to be routed correctly
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 1 the first time, right?

 2     A.   Yes.

 3     Q.   And Ms. Akahoshi is reporting that this will be

 4 impossible, do you see that?

 5     A.   Yes.

 6     Q.   From your reading of this document, do you know

 7 whether it was impossible to meet the turnaround time

 8 goal or the routing correctly the first time goal or

 9 both?

10     A.   Ruth is describing that since mail isn't opened

11 on Saturday and Sunday, a 100 percent turnaround time in

12 48 hours would never be achievable because mail is

13 delivered on Saturday.

14     Q.   So is your reading that it was only the 48-hour

15 turnaround time that was impossible?

16     A.   Yes, because we had a number of conversations

17 about what is the right performance and we decided that

18 a two-tier measurement would take care of the issue of

19 the weekend not being worked.

20     Q.   Ms. Berkel, does paragraph four remind you

21 where the processing was taking place?

22     A.   Well, you had previously asked me about India

23 in the context of secondary documents, and I told you

24 Mexico which is confirmed in number ten of this email,

25 so I never said that there weren't processes in India, I
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 1 was answering the specific question about secondary

 2 documents.

 3     Q.   Do you know whether the Mexico documents were

 4 HMO, PPO, or something else?

 5          MR. VELKEI:  Asked and answered.

 6          THE COURT:  Overruled.

 7          THE WITNESS:  My understanding is that they

 8 were RIMS documents.

 9          MR. STRUMWASSER:  Several months into 2008,

10 well after the Lason summit, Lason still did not have

11 access to PacifiCare's core systems, right?

12     A.   I don't remember that.

13     Q.   Do you remember that as late as February of

14 2008 there was no central owner for the Lason process?

15     A.   I thought we had an email saying Kelly Vavra

16 from 2007 was the central owner.

17          THE COURT:  711 is an email with a top date of

18 February 4th, 2008.

19          (Exhibit 711 marked for Identification.)

20          MR. VELKEI:  We can remove confidentiality.

21 Just redact out the cell phone number for Ms. Akahoshi.

22          THE COURT:  What about this other person?

23          MR. STRUMWASSER:  Ms. Berkel has a public

24 figure quality to her.  I will be happy to redact her

25 cell phone number, but I don't think we need to do that
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 1 for everyone.

 2          MR. VELKEI:  What I will do is I will just

 3 check.  These could be internal emails and they provide

 4 the cell phone number.

 5          THE COURT:  That's fine.  Let me know.

 6          MR. VELKEI:  Thank you, Your Honor.

 7          THE WITNESS:  I'm ready.

 8 BY MR. STRUMWASSER:

 9     Q.   Do you recall this email chain?

10     A.   No.  An email from Ms. Akahoshi at the top, and

11 the third sentence says, "back to our need for someone

12 to own the End-to-End process with Lason, REVA and

13 ultimately claims paid/denied," is this a different

14 owner with respect to what we have been talking about

15 with Lason or is that the same person?

16     A.   I am not really sure what she is referring to.

17 I still think that Kelly Vavra was our ultimate Lason

18 owner here.

19          The essence of this email to me is that she

20 wants a lot more detail to a process flow.  And Mike is

21 saying this is the high level process flow, make sure

22 that this is fine.  It is a baseline document and we are

23 not going to do the details in this document.

24     Q.   What was months Vavra's rank?

25          MR. VELKEI:  At that time?
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 1          MR. STRUMWASSER:  Yes.

 2          THE WITNESS:  I don't know.  She reported to do

 3 Doug Smith, so she was pretty high in the organization.

 4 BY MR. STRUMWASSER:

 5     Q.   Would you consider her a peer?

 6     A.   I would.

 7     Q.   About halfway through the first paragraph, "We

 8 need to find another means since we keep finding out

 9 more things about their procedures that we didn't know

10 about."

11          I take it "their" is Lason.  Do you agree that

12 that is who the "their" is?

13     A.   Yes, she is referring to Lason.

14     Q.   Then she gives an example of a new procedure

15 she has discovered?

16     A.   She is giving an example.  If we had all of

17 this written down, we might ask for different metrics or

18 different information in the meetings that we have with

19 this team on a monthly basis.

20     Q.   End of that paragraph, "The Cypress mailroom

21 used to have access to our core systems to avoid any

22 misroutes.  I believe Steve Parsons and other on the

23 Lason/Remediation team are working on this task, but

24 since it requires SPRF to provide them access to

25 FETrain, I am not aware of the targeted implementation
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 1 date yet."

 2          Do you see that?

 3     A.   I see that.

 4     Q.   Was giving Lason access to PacifiCare's core

 5 systems ever implemented?

 6     A.   We gave them access to FETrain.

 7     Q.   When was that done?

 8     A.   I don't remember.

 9     Q.   It wasn't done before the date of this email,

10 was it?

11     A.   Probably not, no.

12     Q.   Middle of the second paragraph, "There are

13 large holes in the process where no one will have

14 accountability."

15          Do you see that?

16     A.   I think reading that sentence is out of

17 context.  She is saying we are still weighing on

18 information from Kane at Lason so that we can confirm

19 that we had accountability at each step.

20     Q.   Let's parse the sentence.  The first sentence

21 asks whether the black belts can handle this topic?

22     A.   She is asking if black belts can document

23 everything she is desirous of us documenting.

24     Q.   The second sentence, "I think you have already

25 had discussions with Ellen" --  "you" being who, Ms.
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 1 Knous?

 2     A.   Beth, Jane and I.

 3     Q.   "But not sure how involved Kelly has been."  So

 4 there is a question as to whether the person who you

 5 consider the point of contact hasn't even been in the

 6 loop, right?

 7     A.   I think she is asking, have you talked to

 8 Kelly.

 9     Q.   Based on Kelly's comments?

10     A.   That's how I read it.

11     Q.   "in last week's Lason Summit status update, she

12 was waiting to receive the document back from Kane" --

13 at Lason?

14     A.   Yes.

15     Q.   "So she and Ellen could assign accountability

16 for each step."  Right?

17     A.   Right.

18     Q.   Then Ms. Akahoshi says, "If this is the case,

19 namely that Kelly is waiting for that document, then

20 there are large holes in the process where no one will

21 have accountability."   Right?

22     A.   Today.  Right.

23     Q.   Today being February 4, '08?

24     A.   Right.  At a very refined level, she is saying

25 I want to know who does document type instructions, I
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 1 want to know who is doing the training.  She is being

 2 very granular here.  It doesn't mean that the process

 3 isn't working in total.  This is just the next step in

 4 our process improvement.

 5     Q.   Then she says, "I previously told Jane" -- I

 6 guess that is Ms. Knous, right?

 7     A.   Yes.

 8     Q.   "That I had a suspicion that Kane's SOP --

 9 standard operating procedure?

10     A.   Yes.

11     Q.   "Wouldn't be what we asked for, so she

12 indicated we'll just have to keep asking until we get

13 what we want."

14     A.   I see that.  She is saying we want something

15 more granular than a high level standard that describes

16 the overall process that would be explainable to an

17 audience new to the process.  But since we are doing

18 something different and looking for other issues, we

19 want something more detailed than that.

20     Q.   Is it fair to say that when you received this

21 document you were not at all concerned that you were

22 going to have to keep asking Lason for what you wanted

23 until you got it?

24     A.   What I was thinking in February of 2008 I can't

25 tell you.  I can tell you that in the meetings that we
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 1 have had routinely with Lason since the Fall of 2007,

 2 there has been a good dialogue around changed

 3 performance and increasing understanding and process

 4 improvement, which is how all businesses operated.  They

 5 are all focussed on continual improvement.  This is what

 6 we do.

 7     Q.   You also experienced problems in 2007, did you

 8 not, in matching paper claims to the correct PacifiCare

 9 platform, that is RIMS, NICE or ILLIAD, right?

10     A.   I remember matching issues with picking the

11 right providers, but I don't remember substantive issues

12 matching to an engine.

13     Q.   You don't recall a problem that was caused by

14 moving mail and sorting functions to Lason specifically

15 and that leading to paper claims bouncing between the

16 platforms?

17     A.   I mean the bill usually says PacifiCare of

18 California or PacifiCare Life and Health Insurance

19 Company.  The paper bills are very clear.

20     Q.   Is this a no, you don't remember?

21     A.   I guess not.

22     Q.   Do you remember hearing it said that after

23 operations were moved to Lason that routing ability was

24 lost and Lason began routing all claims regardless of

25 HMO, PPO or something else to NICE as the default
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 1 platform?

 2     A.   No.  I suspect that means if it wasn't clear on

 3 the bill, they were routing them to NICE.

 4     Q.   That's what the default means.

 5     A.   Right.  So I have a hard time thinking there

 6 were a lot of bills that weren't clear.

 7     Q.   Do you recall there being a problem with NICE

 8 being the default platform if there was unclarity?

 9     A.   No.  I don't know.

10     Q.   You don't recall there being a large number of

11 misrouted claims because of that?

12          MR. VELKEI:  Involving PHLIC?

13          MR. STRUMWASSER:  Let's do all PacifiCare at

14 the moment.  It is hard to separate PHLIC out in this

15 context.

16          THE WITNESS:  I don't remember that.

17 BY MR. STRUMWASSER:

18     Q.   Do you recall raising that with Lason?

19     A.   No.

20          MR. STRUMWASSER:  I am going to show the

21 witness 573 in evidence, Your Honor.

22          THE WITNESS:  I'm ready.

23 BY MR. STRUMWASSER:

24     Q.   Bottom is an email from Cheryl Waite.

25     A.   I don't know.



9841

 1     Q.   Do you know who she is?

 2     A.   I don't.

 3     Q.   She writes that Lason has presented three

 4 options to resolve the claims routing problems with

 5 PacifiCare.  Do you see that?

 6     A.   I do.

 7     Q.   All three were based on FETrain?

 8     A.   Yes.

 9     Q.   Ms.  Hinrichs responds to Mr. McMahon, copies

10 you.  She is following up on the claims routing issue

11 that you previously raised with Mr. McMahon, right?

12     A.   Yes.

13     Q.   The problem that you had identified was that

14 prior to the acquisition, PHS had in-house routing.

15 They were routing the paper claims to the appropriate

16 claims paying platform.  When the paper options were

17 moved to United RMO, that ability was lost and the RMO

18 began using the static member extract.  Do you remember

19 that term?

20     A.   No.

21     Q.   Then routing all claims to NICE as the default

22 if the platform could not be determined.  Do you see

23 that?

24     A.   I see that.

25     Q.   This resulted in a large number of misrouted
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 1 claims which has come to the attention of the California

 2 regulators.

 3          Now does seeing this email refresh your

 4 recollection as to this problem?

 5     A.   No.  I see the word "large," but I don't think

 6 this is a large problem.  So first off, it comes into a

 7 P.O. Box.  Secondly, it has the PHLIC or non-PHLIC legal

 8 company on the bill.  Third, it is compared to a member

 9 extract.  It has to fail all of those steps and then it

10 defaults to NICE.

11          So when I think about our claims payments

12 timeliness performance, I do not attribute late paid

13 claims to this particular issue.  This is a refinement.

14     Q.   So you have no independent recollection of this

15 problem after having seen this email, correct?

16     A.   I know that from a Department of Managed Health

17 Care perspective, there were claims that were deemed to

18 be received by the NICE engine late, but I can't believe

19 that that is related to this issue since NICE was the

20 default.  So I have no idea what her reference to

21 California regulators mean.

22     Q.   The problem has exacerbated since acquisition,

23 because providers are not always diligent about sending

24 claims to the appropriate P.O.  Box."

25          Do you see that?
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 1     A.   I see that, yes.

 2     Q.   Are you aware of this problem that is being

 3 described in this sentence?

 4     A.   Well, we have been talking about it for a few

 5 minutes, so now I am aware of it.

 6     Q.   But you don't have any recollection other than

 7 what you have read, right?

 8     A.   No.

 9     Q.   By the way, the reference in this email from

10 Ms. Hinrichs uses the phrase -- that's Lason, right?

11     A.   I think she literally means the United RMO.

12     Q.   Which is the Salt Lake City?

13     A.   No, I got a different location.

14     Q.   Where is it?

15     A.   I don't think she means -- I don't know what

16 she means.

17     Q.   RMO is regional mail operations, is it not?

18     A.   There are a number of regional mail operations.

19 The Pacific just happens to go to Salt Lake City.

20     Q.   She is saying that the routing was lost because

21 in-house PacifiCare doing the routing were laid off.  Is

22 that consistent with your understanding?

23     A.   I don't know if it was the layoff of the

24 people, but the fact that the new people didn't have

25 access to the core systems of PacifiCare to provide the
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 1 same step.

 2     Q.   The Cypress mail operation was shut down,

 3 people were laid off, right?

 4     A.   They were replaced by a vendor, yes.

 5     Q.   And those are the people who did this sorting

 6 before, right?

 7     A.   That's my understanding.

 8     Q.   Take you back to December of '07.  Do you

 9 recall PacifiCare having a significant problem matching

10 paper claims to the correct PacifiCare platform?

11     A.   I'm sorry.  I thought you did just ask me that.

12 Can you distinguish the questions?

13     Q.   I will withdraw that question.  I think the

14 answers were provided.

15          Let's just jump to a copy of 554 in evidence.

16          MR. VELKEI:  I would just ask if there is going

17 to be any effort by the Department to link up problems

18 with matching claims at the front end with problems with

19 specific alleged violations in this case or any problems

20 in claims processing as a result?

21          THE COURT:  I am not sure we have any questions

22 to deal with relevancy.  Do you believe this document is

23 not relevant?

24          MR. VELKEI:  Yes, Your Honor.  The fact that

25 something got sent to the wrong queue and two days later
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 1 got sent to the right one has no impact on thirty

 2 working days.  We are outside the MCE period now into a

 3 separate period, which is the subject of another

 4 investigation by the Department.

 5          So there are lots of reasons that this doesn't

 6 seem to be relevant to our particular case.  So unless

 7 the Department can match or link these issues with some

 8 of the alleged violations, it really is irrelevant.

 9          THE COURT:  Unfortunately, it is already in

10 evidence.

11          MR. STRUMWASSER:  I don't think that is

12 unfortunate at all.

13          THE COURT:  I didn't mean it in that way.  I

14 simply meant that I am not going to revisit it at this

15 time.

16          MR. VELKEI:  It is timing and how much time we

17 spend on these issues.

18          THE COURT:  All right.  Do you have any

19 questions on this document?

20          THE WITNESS:  I'm ready.

21 BY MR. STRUMWASSER:

22     Q.   Do you recall this email chain?

23     A.   I don't.

24     Q.   Do you recall your email from Ms. Hinrichs and

25 others on December 18th?
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 1     A.   I do now.

 2     Q.   Now, the first paragraph you say, "There was a

 3 three-stage CAORWA.  There are about 120,000 claims per

 4 month.  Am I correct in reading in those states there

 5 were 120,000 paper claims?

 6     A.   Yes.

 7     Q.   About 74,000 of them have match issues, do you

 8 see that?

 9     A.   I see that.

10     Q.   And you call that a huge 62 percent factor.

11          Do you think that sitting here today that

12 "huge" was an incorrect description of 62 percent?

13     A.   I think 62 percent is large, yes.

14     Q.   Am I correct in reading this paragraph to be

15 describing 120,000 PHLIC, PPO, PacifiCare HMO claims?

16     A.   It is any paper claim for PacifiCare Health

17 systems.  The vast majority of them would be Medicare

18 and commercial HMO claims.

19     Q.   There is no United claims in that number, is

20 there?

21     A.   No, there wouldn't be.

22     Q.   In fact, United would not have any matching

23 issues because it has only one platform, right?

24     A.   It has many platforms.

25     Q.   UNET is not the platform for all of the claims
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 1 that would have come in 2007?

 2          MR. STRUMWASSER:  Exhibit 255 in evidence, Your

 3 Honor.

 4          THE WITNESS:  I'm ready.

 5 BY MR. STRUMWASSER:

 6     Q.   AS400 was a system that was improvised to

 7 assist with the matching issue?

 8     A.   No.

 9     Q.   What was AS400 for?

10     A.   It was to confirm that a member that had a

11 claim stopping for pre-existing condition review, in

12 fact, had no other coverage with PacifiCare.

13     Q.   So it was to match the member to all of his or

14 her possible policies, right?

15     A.   After the claim was already in RIMS.

16     Q.   Actually AS400 had a much broader application

17 in the United family?

18          MR. VELKEI:  Objection; relevance.

19          MR. STRUMWASSER:  We have testimony about 554.

20 Ms. Vonderhaar addressed 554 in her testimony.  She

21 addressed the numbers that we just went over with Ms.

22 Berkel.  She said it was PacifiCare.  Then she came back

23 from lunch and said no, it's United.  And then I asked

24 this witness if United didn't have this problem and she

25 said --
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 1          THE COURT:  I'll allow it.

 2          What's the question?

 3 BY MR. STRUMWASSER:

 4     Q.   AS400 had more applicability than just the one

 5 you identified within the United system?

 6     A.   The AS400 is the hardware that Prescription

 7 Solutions uses to manage the pharmacy benefit plan.

 8     Q.   Now, Ms. Vonderhaar says here at the beginning,

 9 "We were checking on your United platform question to

10 validate what I thought was the case.  They don't have

11 the same issue since virtually all of their commercial

12 claims are processed on UNET."  Right?  Do you see that?

13     A.   I see that, yes.

14     Q.   Would you agree that that indicates that United

15 would not have the same matching problems that

16 PacifiCare had that has been the top of 554?

17     A.   No, I don't agree.  So this document

18 specifically says commercial and 554 is not a commercial

19 only document, nor is it a fully insured document.

20          So when you asked me is there only one engine,

21 I said, no.  There is an engine for ASO.  There is an

22 engine that does commercial and there is an engine

23 called COSMOS.  So I was literally asking is there one

24 engine for United, and the answer was no.

25     Q.   Let's go back to 554.  It says the FETrain
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 1 enhancement would cost about $65,000.

 2     A.   Yes.  The cost was to move the PacifiCare

 3 eligibility information into the tool.

 4     Q.   Into FETrain?

 5     A.   I actually think it was into CDB and FETrain is

 6 a lookup tool for CDB.

 7     Q.   Mr. Parsons met with Ms. Hinrichs who told him

 8 to go back and look at other alternatives given the

 9 difficulty in getting any new requests into a TOPS

10 release.  Do you see that?

11     A.   Right.  Because we are asking her to do this in

12 the next 13 days.  We wanted it done by the end of the

13 year.  And there wasn't a TOPS release in that

14 timeframe.  So she was suggesting are there other ways

15 to do this.

16     Q.   Mr. Parsons continued, given the relatively low

17 cost and high value with this enhancement, we clearly

18 didn't expect to meet up with this much resistance.  Is

19 that true of your own belief, you didn't expect to meet

20 up with this much resistance?

21     A.   I didn't have an expectation.  It is very

22 challenging to do things when Christmas is approaching.

23

24     Q.   So it is your testimony it wasn't the money, it

25 was the timing?
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 1     A.   It was the timing, yes.  Let me give a little

 2 more context to this document.  It talks about matching

 3 to an engine.  And then it goes on to say that there

 4 were 38,000 member matching issues and 28,000 providers

 5 matching issues, and this is about hitting claims

 6 payment turnaround timing.  So we are trying to shave as

 7 many days off the turnaround time by reducing the time

 8 it takes to match a member to an engine or match a claim

 9 to a provider.

10          So this document again indicates that we are

11 doing everything we can to increase our speed of claims

12 payment turnaround time.

13     Q.   You are trying to avoid -- claims bouncing

14 between platforms, right?

15     A.   Yes.  We are trying to avoid claims bouncing,

16 because the statistic membership report may not be as

17 current as the FETrain, so we would continue to have

18 fewer claims go to the wrong location.

19          Again, a very, very small subset, because if it

20 hit the right P.O. Box, does it have the right legal

21 company name, does it match the static membership list,

22 if it failed all of those, then it was defaulted.

23     Q.   That's what happened to 65 percent of the

24 claims?

25     A.   That's not what this says at all.  It says 62
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 1 stopped for matching.  It doesn't say they went to the

 2 wrong engine.

 3     Q.   For the three --

 4          MR. VELKEI:  Will you let her finish.  This is

 5 about.

 6          THE WITNESS:  This is about 74,000 taking time

 7 to be matched, not that they were misrouted.

 8 BY MR. STRUMWASSER

 9     Q.   62 percent of the claims were not matched?

10     A.   Automatically through the static bounce.  It

11 had to be hand-matched before they were routed.

12     Q.   You testified that this was a time issue, not a

13 money issue.

14          THE COURT:  Timing.

15          THE WITNESS:  "This" going back to 555?

16 BY MR. STRUMWASSER:

17     Q.   554, the FETrain implementation, the $65,000

18 ticket.  Mr. Parsons is reporting he got unexpected

19 resistance, right?

20     A.   Yes, that's what he said.

21     Q.   In response to my question you said that you

22 believed that the resistance was not a resistance to

23 spending the $65,000, but that there wasn't enough time

24 left in the year, right?

25     A.   Right.  We did not implement this by
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 1 December 31st, 2007 because there just wasn't time to do

 2 that at that time.  We did do that with FETrain.

 3     Q.   January?

 4     A.   I don't remember when.

 5     Q.   February?

 6          MR. VELKEI:  Asked and answered.

 7          THE COURT:  Overruled.

 8 BY MR. STRUMWASSER:

 9     Q.   Would you be surprised to learn that in

10 August 2008, it still wasn't implemented?

11     A.   I would be surprised by that, yes.

12 BY MR. STRUMWASSER:

13     Q.   Would you be surprised to learn that it wasn't

14 implemented until sometime after August of 2009?

15          MR. VELKEI:  Objection.  Relevance.  We are

16 talking about a small period of time on the front end.

17 It doesn't impact claims processing.  Unless they can

18 establish a link to the alleged violations in this case,

19 I don't see how this is relevant.

20          THE COURT:  Overruled.

21          The problem with going too late is that

22 everybody is starting to get --

23          MR. STRUMWASSER:  I am almost finished.

24          THE COURT:  Finish it up.

25
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 1 BY MR. STRUMWASSER:

 2     Q.   Would you be surprised to learn that this was

 3 not implemented until sometime after August of 2009?

 4     A.   That we didn't have some way of matching a

 5 claim to a member via FETrain until after August 2009?

 6     Q.   Yes.

 7     A.   Yes, I would be very surprised.

 8     Q.   On that I will just refer to Ms. Vonderhaar's

 9 testimony on page 6137 for that.

10          You testified that some corrective action plans

11 were undertaken by PacifiCare by Lason, right?

12     A.   Yes.

13     Q.   I want to ask you to look at Exhibit 5264?

14          MR. VELKEI:  If it is not in evidence, we are

15 prepared to stipulate to it, and we can move it in right

16 now.

17          THE COURT:  5264 is entered.

18          (Exhibit 5264 admitted into Evidence.)

19 BY MR. STRUMWASSER:

20     Q.   Do you see here four items that were

21 implemented in May of 2008?

22     A.   I do.

23     Q.   All regarding the misrouting of secondary

24 documents, right?

25          THE COURT:  I am mildly confused.  I see five
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 1 lines going to May of 2008.

 2          MR. STRUMWASSER:  The first one isn't really a

 3 corrective action.

 4          THE WITNESS:  It says we enhanced eligibility

 5 look-up application.  We trained and rolled it out for

 6 100 percent of claims.  Is this what you are referring

 7 to that didn't happen until August of '09?

 8 BY MR. STRUMWASSER:

 9     Q.   No.  We are on a new topic, but a short topic.

10          My question is we have here items that were

11 implemented in May of 2008 regarding the DMHC agreement,

12 but the first four were corrective actions that were

13 implemented in May of '08, right?

14     A.   Yes.

15     Q.   And these assisted in reducing the misrouting

16 of secondary documents, right?

17     A.   Well, they are designed to improve our paper

18 claim and non-keyable correspondence routing.  My

19 headline here should say non-keyable correspondence,

20 since it is different than secondary documents.

21     Q.   Would you agree sitting here today that the

22 need for each of these items, May 2008 portion of this

23 slide, the first four items under May of '08, that the

24 need for each of those four items was foreseeable at the

25 time that DocDNA was implemented?
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 1     A.   No, I wouldn't say that at all.  The context of

 2 this page is the things that happened in 2008.  It is

 3 not intended to be all of the things that happened in

 4 2006 and 2007.

 5     Q.   I'm sorry.  I am asking you whether these

 6 specific four measures could reasonably have been

 7 foreseeably needed at the time you implemented DocDNA

 8 for PacifiCare?

 9          MR. VELKEI:  Asked and answered.

10          THE COURT:  She said no.

11 BY MR. STRUMWASSER:

12     Q.   Which of these was not foreseeably needed.

13          THE COURT:  She said all of them were not

14 foreseeable.

15          MR. STRUMWASSER:  Okay, I'm done.

16          (The proceedings were adjourned at 4:30 p.m.)

17

18                          --oOo--

19

20

21

22

23

24

25
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 2          I, Dynele Simonov, CSR No. 11211, a Certified

 3 Shorthand Reporter, certify:
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 1 Wednesday, August 11, 2010           8:35 o'clock a.m.

 2                         ---o0o---

 3                   P R O C E E D I N G S

 4      THE COURT:  This is on the record.  This is before

 5 the Insurance Commissioner of the State of California

 6 in the matter of PacifiCare Life and Health Insurance.

 7 This is OAH Case No. 2009061395, Agency No. UPA

 8 2007-00004.  Counsel are present.

 9          Did you want to make an appearance for the

10 record?

11      MR. PONGETTI:  Robert Pongetti.

12      MR. VELKEI:  And then, your Honor, Ms. Marilyn

13 Drysch will be coming as the respondent.  She just

14 arrived in the airport a bit ago, so she'll be here

15 late.

16      THE COURT:  And the witness is still here.

17          Go ahead.

18      MR. STRUMWASSER:  Thank you, your Honor.

19                       SUSAN BERKEL,

20          called as a witness by the Respondent,

21          having been previously duly sworn,

22          was examined and testified further

23          as hereinafter set forth:

24      CROSS-EXAMINATION BY MR. STRUMWASSER (Resumed)

25      MR. STRUMWASSER:  Q.  Good morning, Ms. Berkel.
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 1      A.  Good morning.

 2      Q.  I have some questions for you about your

 3 testimony regarding the Care Trust Network.  The

 4 termination of CTN by Blue Shield, was that a

 5 significant event for PacifiCare?

 6      MR. VELKEI:  Objection, vague.

 7      THE COURT:  Overruled.

 8          If you know.

 9      THE WITNESS:  For PacifiCare Life and Health

10 Insurance Company?

11      MR. STRUMWASSER:  Q.  Yes.

12      A.  No, I wouldn't say it's significant to

13 PacifiCare Life Insurance Company.

14      Q.  Was it a significant event for United?

15      A.  Yes, absolutely.

16      Q.  Was it a material event for United,

17 UnitedHealth Group?

18      MR. VELKEI:  Objection, vague, your Honor.  I

19 don't understand the difference between "significant"

20 and "material."  If the witness knows.

21      THE COURT:  Do you?

22      THE WITNESS:  What is the difference between those

23 two words?

24      MR. STRUMWASSER:  Q.  You understand what a

25 material event is as a CFO, right?
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 1      A.  In the context of financial statements, yes.

 2      Q.  Okay.  And that's the context I mean here.

 3 Was the cancellation of the CTN contract a material

 4 event for United?

 5      A.  You know, I don't know.

 6      Q.  Do you know whether that fact -- the event was

 7 disclosed in any SEC filings?

 8      A.  That CTN had terminated the contract?

 9      Q.  Yes.

10      A.  I don't know specifically, no.

11      Q.  Do you routinely get the 8-Ks that are filed

12 by United?

13      A.  I do not.

14      Q.  Now, you testified that you believed that,

15 during the CTN transition, providers were upset that

16 you weren't just starting with the CTN rates.  Do you

17 remember that?

18      A.  Yes.

19      Q.  Whom were the providers upset with, United or

20 PacifiCare?

21      A.  I believe at that time they're one and the

22 same.

23      Q.  So as far as your understanding is concerned,

24 the providers were dealing with whoever it was and

25 thought, "A plague on both your houses"?  I mean, whom
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 1 did they think they were dealing with, do you think?

 2      A.  You know, I'm sorry.  I don't know.

 3      Q.  You said that United did make efforts to

 4 communicate to regulators that the DOJ order prohibited

 5 the use of CTN rates in the contracting, right, in the

 6 negotiations?

 7      MR. VELKEI:  Do you have a specific citation?  I

 8 do recollect she said there was communication with the

 9 regulators.  I'm not sure she testified specifically as

10 to the consent order and what was in it.

11      MR. STRUMWASSER:  7375, starting at Line 30.

12      MR. VELKEI:  Thank you.

13      MR. STRUMWASSER:  Q.  Question:  "Did United

14          make efforts to communicate with

15          regulators in" -- I think that should

16          be "and" -- "the provider community

17          the constraints that were placed on

18          the negotiations?"

19               Answer:  "Yes.  Our regulatory

20          team reached out to both California

21          DOI and California Department of

22          Managed Health Care to let them know

23          that we were in this process of

24          contracting providers that were not

25          in the PacifiCare network."
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 1          Do you recall that testimony?

 2      A.  I do.

 3      Q.  You didn't testify whether United reached out

 4 to communicate with providers, as opposed to

 5 regulators, with whom United was contracting to inform

 6 them that United did not have access to the prior CTN

 7 rates.

 8          So let me ask you now.  Do you know whether

 9 United or PacifiCare reached out to providers and told

10 them that, "The reason why we aren't starting with the

11 CTN rates is DOJ prohibited it"?

12      MR. VELKEI:  Vague as to time.

13      MR. STRUMWASSER:  Q.  During the period in which

14 you're dealing with the providers, the CTN gap?

15      A.  I don't know.  I'm not the person to ask that

16 question.

17      Q.  Do you have a copy of 5252 up there?  That was

18 the collection of slides you put on.

19      A.  I do.

20      MR. STRUMWASSER:  I have an extra copy for

21 everyone here.  Does your Honor want a copy?

22      THE COURT:  Did I give that back?

23      MR. STRUMWASSER:  Do you need a copy?

24      MR. VELKEI:  We're okay.

25      THE COURT:  Thanks.
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 1      MR. STRUMWASSER:  Q.  I'd like for you to turn to

 2 Page 3 when you're ready.  Before you do that, I have a

 3 cleanup question on Page 1.

 4          In the lower left corner of the organization

 5 chart we have "PLHIC," right?

 6      A.  Yes.

 7      Q.  The name is wrong, right?

 8      A.  It should be singular, "Company."

 9      Q.  Now, starting on Page 3, you testified,

10 Ms. Berkel, that the purpose of this slide was to show

11 that PacifiCare's contract loading performance when you

12 weren't going through anything -- was to show

13 PacifiCare's contract loading performance when you

14 weren't going through anything unusual like adding

15 9,000 physicians.  Is that the purpose of this slide?

16      A.  It's one of the purposes.

17      Q.  You testified, during a seven-month period

18 that you designated as no CTN, there were six physician

19 contracts with claims reworked and 50 claims with

20 the -- 50 claims reworked, right?

21      A.  It says that there were 76 physician contracts

22 loaded retroactively.  And of that 76, six actually had

23 claims.  And of the six providers that had claims,

24 there were 50.

25      Q.  And is the import of this slide, in your view,
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 1 that the vast majority of the contract loading issues

 2 PacifiCare experienced were caused by the one-time CTN

 3 transition?

 4      A.  Can you -- can you read the question back,

 5 please?

 6          (Record read)

 7      THE WITNESS:  No.  The purpose of this slide is to

 8 show that, while there were 6,470 retro loads, 5,864 of

 9 those contracts had no claims in the period of

10 retroactivity.  So retro loads related to physician

11 contracts.  And the CTN transition was one of the

12 challenges we had with contract loading, but it wasn't

13 the exclusive issue.

14      MR. STRUMWASSER:  Q.  Okay.  In your mind, the

15 period of this one-time event ended on March 31st of

16 '07?

17      A.  The Care Trust Network transition, I just used

18 a March 31st, '07 timing because that is about the time

19 that I started to do a lot more things operationally.

20 And this was a time frame that was chosen in order to

21 have conversation with the Department of Insurance in

22 March of 2008.

23      Q.  And this slide was presented to the CDI at a

24 meeting in March of '08?

25      A.  A similar slide, I'm not sure if it's exactly
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 1 the same.

 2      Q.  Now, in fact, as late as 2008, over one year

 3 after this period, PacifiCare was still experiencing

 4 problems with provider contract and fee schedule

 5 loading, right?

 6      MR. VELKEI:  Objection, your Honor, relevance.

 7 And this touches on a separate investigation that's

 8 ongoing with the Department of Insurance.

 9      THE COURT:  What's the relevancy?

10      MR. STRUMWASSER:  It's going to -- I'm going to

11 tie it up in one question to the prior testimony here.

12      THE COURT:  All right.  If it doesn't, it's

13 subject to motion to strike.

14      MR. STRUMWASSER:  Understood.

15      MR. VELKEI:  Thank you, your Honor.

16      THE WITNESS:  So -- can I hear the question back?

17          (Record read)

18      THE WITNESS:  So, yes, contract loading is

19 extremely complex.  There is never a point in time when

20 absolutely everything is perfect about contract

21 loading.  So the fact that many, many contracts are

22 updated on annual basis and generally on a January 1st

23 calendar renewal, then we experience contract loading

24 issues and have been throughout my 17 years at

25 PacifiCare and United.



9869

 1      MR. STRUMWASSER:  Q.  Do you remember initiating a

 2 claims project in October of '08 for UCSF to make

 3 corrections on RIMS?

 4      MR. VELKEI:  Same objection, your Honor.  I didn't

 5 see any tie to prior testimony.

 6      THE COURT:  What's the relevancy?

 7      MR. STRUMWASSER:  The UCSF witness testified here

 8 about this.

 9      MR. VELKEI:  Your Honor, to be precise, the UCSF

10 witness testified about the periods in question, '06

11 and '07 through March 15th, '08.  And those have been

12 discussed.  We're talking about some meeting in October

13 of '08, after the period in question.  As I recall

14 Ms. Martin's testimony, it was -- after March 15th, '08

15 there weren't the same problems there were prior to

16 that.

17          But again, we're in a period that is the

18 subject of an ongoing examination right now with the

19 Department.

20      MR. STRUMWASSER:  I don't care what else is going

21 on elsewhere.  These are violations that are of record

22 here.  This canard that this case is limited to the

23 market conduct window is false.

24          This case started with complaints before the

25 market conduct window.  The second -- the first amended
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 1 accusation -- first supplemental accusation is full of

 2 violations before and after the market conduct period.

 3 That has never been the scope of this case from the OSC

 4 going forward.

 5      MR. VELKEI:  Your Honor, there's not a single

 6 violation related to claims handling from October 2008

 7 in this OSC.  The point is -- and this is the subject

 8 of a motion that we should put on calendar in the next

 9 week or two.  There is an on going investigation of

10 those issues.  If the Department wants to bring those

11 issues into this proceeding, then let's stay this

12 proceeding and do it all at one time.

13          But the context of just cherry picking what

14 they want to do and then using this as some free

15 discovery for some other proceeding -- if

16 Mr. Strumwasser is saying this October 2008 testimony

17 is tied to a specific violation in the OSC, I challenge

18 the Department to point that out.

19      THE COURT:  What is it tied to?

20      MR. STRUMWASSER:  Well, the October '08 date is

21 the date of their project.  There's a thousands claims

22 within that project.

23      THE COURT:  That are prior to that date?

24      MR. STRUMWASSER:  Yeah.

25      THE COURT:  All right.  I'll allow it.
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 1          But Mr. Strumwasser, I am not interested in

 2 making this case bigger than it already is.  And I am

 3 going to stick to that with both feet in the sand.  So

 4 you know, what testimony you get, what arguments you

 5 can make about what you already have, that's fine.  But

 6 we're not making this bigger.  I hope that's clear.

 7          Go ahead.

 8      MR. STRUMWASSER:  Well, all right.  First of all,

 9 my understanding is we are going to be arguing their

10 issues on Friday at the end.  We'll file paper later

11 today about it.

12      THE COURT:  I don't think we're going Friday.

13      MR. STRUMWASSER:  Excuse me, Thursday, at the end

14 of the day.  And you know, your Honor, frankly, I think

15 you've done a terrific job of avoiding the risk of

16 having to have a remand here.

17          If we're going to have identical violations

18 from a different period that is already the subject of

19 this case, I think that's a problem.

20      THE COURT:  If you can tie it into things that are

21 already in this case, I'll allow it.  But I am not

22 going to expand this case.  If that means that there's

23 a remand, then there's a remand.  This case is not

24 expanding.  I don't care if you don't like me.  That's

25 just --
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 1      MR. STRUMWASSER:  Oh, come on.  That's not the

 2 issue here.

 3      THE COURT:  It is.  I'm not expanding this case.

 4 If you can tie it back to something that's already

 5 here, I don't have a problem with that.  And you need

 6 to argue -- whatever evidence you get in is valuable to

 7 argue your side.  I think I've been very generous about

 8 allowing what you need to put in.  But I'm not

 9 expanding this case.  You should know that right now.

10          So go ahead.  I'll allow it.  And later, if

11 you can connect it back to things that are already in

12 the accusation, that's fine with me.  I don't have a

13 problem with that.

14      MR. VELKEI:  Your Honor, just a timing issue.  I

15 did not understand we had this hearing set for late

16 Thursday afternoon.  My view is we're going to use

17 Ms. Berkel while she's here to testify.  I think we

18 just need to, at the break, set a time to have that

19 hearing.

20      THE COURT:  Yes.  I don't -- we left it, kind of,

21 yesterday.

22      MR. STRUMWASSER:  Well, we would like it to be

23 done this week.  I think it has implications for

24 Ms. Berkel's testimony.  Let's decide now, 3:00

25 o'clock, whatever time you want to do it.  We'll
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 1 release Ms. Berkel, and we'll do it.

 2      MR. VELKEI:  No, no.  We were told two weeks was

 3 more than ample time based upon the examiner's

 4 statement about what time Ms. Berkel needed.  If she's

 5 here -- she's away from her family, away from her

 6 business -- let's have her testify.

 7          We can schedule some time next week.  We can

 8 do it at the lunch hour.  We can come in at 8:00.  But

 9 we're not going to do it while she's here and available

10 to testify.

11      THE COURT:  You know what, Mr. Velkei?  I'm the

12 one that's going to decide when we're doing this.

13      MR. VELKEI:  Forgive me, your Honor.  I didn't

14 mean to --

15      THE COURT:  And I need to think about it for a

16 minute.  We do need to get a couple of things out of

17 the way.  I'm not going to waste time putting things

18 into evidence while she's here.  But there are a couple

19 of things that have been hanging.  And this is a big

20 one that I think I need to put my ruling on the record.

21 And I'll think about when we're going to do that, but I

22 think it's going to be this week sometime.

23      MR. VELKEI:  I appreciate that.  Forgive me, your

24 Honor.

25      THE COURT:  That's all right.  I would like to get
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 1 her done too.  I understand how inconvenient it is.

 2 Just keep going.

 3          I'm sorry.  Can you read back the last

 4 question?

 5          (Record read)

 6      THE COURT:  I'll allow it.

 7      THE WITNESS:  I don't remember specifically a

 8 project in October of '08.  I'm aware that there is a

 9 settlement with UCSF for March 15th, 2008 and prior

10 dates of service.

11      MR. STRUMWASSER:  Q.  Do you remember in the fall

12 of '08 that there were over 1,000 California TINs that

13 were matched to more than one fee schedule?

14      A.  So you're asking me, am I aware that UCSF had

15 more than 1,000 TINs?

16      Q.  No.  I'm asking you whether you are aware that

17 in October of '08 there were over 1,000 TINs, each of

18 which was matched to more than one schedule?

19      A.  No, I don't remember that.

20      Q.  Do you remember hearing in October of '08 that

21 there were over 5,000 California TINs that were matched

22 to both contracted and non-contracted status?

23      A.  No.  I think you're confusing -- what I do

24 remember is that we had providers that were listed as

25 nonpar under a master par record.  I don't believe it's
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 1 possible for a physician to be both par and nonpar in

 2 the same date of service range.  I think the field only

 3 holds a single designation.

 4      MR. STRUMWASSER:  This is our next in order, your

 5 Honor.

 6      THE COURT:  712.

 7      MR. STRUMWASSER:  712?

 8      THE COURT:  Yes.

 9          (Department's Exhibit 712, PAC0269316,

10           marked for identification)

11      THE COURT:  This is an e-mail with a top date of

12 October 3, 2008.  Confidential?

13      MR. VELKEI:  Give me one second, your Honor.

14      THE COURT:  Not a problem.

15      MR. VELKEI:  Your Honor, the only thing that we

16 had concern about is a reference to settlement

17 discussion.

18      THE COURT:  Sure.

19      MR. VELKEI:  If we can redact that out or leave it

20 confidential, whatever the Department's preference is.

21      MR. STRUMWASSER:  I think we're past this.  The

22 settlement discussion that took place was a March

23 settlement discussion.  Your Honor will recall that

24 Mr. Kent asked Ms. Monk a bunch of questions.

25 Testimony about this has come in on a number of
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 1 occasions, but in particular, Mr. Kent asked Ms. Monk

 2 about the March meeting.  I objected.

 3          I pointed out that if Mr. Kent was going to go

 4 into that, he'd be waiving his privilege.  He went

 5 ahead and asked extensive questions about it.  I don't

 6 think there's a privilege anymore with regard to

 7 settlement discussions between the Department and

 8 PacifiCare.

 9      MR. VELKEI:  Your Honor, we disagree.  We've

10 looked into the law.  There's been no waiver.

11      THE COURT:  I think that it doesn't serve any

12 purpose.  It doesn't serve any purpose to discuss

13 settlement in this hearing.  But I'm not sure that --

14 the fact that they're expecting such things is what is

15 privileged in the settlement.

16      MR. VELKEI:  I defer to your judgment, your Honor.

17 That was the only concern I have with confidentiality.

18      THE COURT:  It doesn't talk about any kind of

19 terms or conditions or anything.

20      MR. VELKEI:  That's okay.

21      THE COURT:  It doesn't really concern me.

22      MR. STRUMWASSER:  The place where the tires are

23 going to meet the road on this, your Honor, is if there

24 were factual representations that were made in

25 settlement and they want to keep these out.
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 1      THE COURT:  That seems fair.

 2      MR. STRUMWASSER:  That they keep them out or that

 3 we draw the distinction?

 4      THE COURT:  That we draw a distinction between

 5 factual matters that are discussed in that settlement

 6 which, if we violate that, then people in settlement

 7 conferences won't tell you what they really have.

 8          So those kind of things are privileged.  But

 9 whether or not you're having the conversation, I'm not

10 sure that's privileged.  Although, with some of these

11 new attorney-client privilege rulings, I'm not sure

12 what is privileged and what isn't.

13          I don't think this gives anybody any

14 information that we shouldn't have is what I'm saying.

15      THE WITNESS:  I'm ready.

16      MR. STRUMWASSER:  Q.  Halfway down the page, under

17 "Request for Help from UHN," you have a series of items

18 there.  And I think the fifth item down, "5,009

19 California TINs with more than one fee schedule" -- and

20 then there's stuff after that.

21      THE COURT:  It's "1268 California TINs with more

22 than one fee schedule."  And it's "5009 California TINs

23 with both contracted and noncontracted physicians."

24      MR. STRUMWASSER:  Thank you, your Honor.  I

25 skipped a line.
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 1          So the "1268 California TINs with more than

 2 one fee schedule," do you know what that's a reference

 3 to?

 4      A.  If I'm recalling correctly, I believe that is

 5 a reference to the fact that the fee schedule with RIMS

 6 was different than the fee schedule in NDB.  I'm not

 7 aware that RIMS can hold more than one fee schedule.

 8      Q.  And the 5009 California TINs with both

 9 contracted and non-contracted physicians?

10      A.  That's what I testified to previously, where

11 there is a master record for the group that has a

12 status.  And underneath there are physicians that have

13 a status that contradicts that.

14          What we found is, in the vast majority of

15 those differences, the provider -- the individual

16 physician had not been active with the group, and the

17 group had not informed us through the physician roster

18 reconciliation process that the physician was no longer

19 employed by the group.

20      Q.  "487 California TINs on exclusion list,"

21 what's that?

22      A.  Not every contract for RIMS is updated via the

23 EPDE process.  There are providers that are on the

24 exclusion list, meaning they have to be manually

25 entered to RIMS without the use of the EPDE interface.
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 1      Q.  What does it mean that both contracted --

 2 with both contracted and noncontracted physicians"?

 3 And I don't know, is "OR similar issues" on the 487

 4 line, or is that a separate line -- "Oregon similar

 5 issues"?  Is that what that is?

 6      A.  I don't remember.

 7      Q.  Okay.  Then taking the 487 line as a unit,

 8 what is it, in the context of the 487 TINs to be

 9 manually loaded, what's the significance of both

10 contracted and noncontracted physicians?

11      A.  So this was a -- it was, let's take a look at

12 these and also look for mismatches in their contracted

13 and noncontracted status.  So this e-mail is a list of

14 things that we had asked network -- the contract

15 loading team within network to help us look for

16 additional things that needed to be resolved in RIMS

17 and cleaned up.  And this is a demonstration that we

18 were looking for information that showed that we had

19 discrepancies that needed to be resolved.  We were

20 doing everything we could to find any additional issues

21 in RIMS and get them corrected.

22      Q.  And these were issues for which you required

23 help from United?

24      A.  No, from the network team.  That's just the

25 acronym of that department.
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 1      Q.  And that's a department of United, UHN?

 2      A.  Yes.

 3          (Ms. Drysch entered the courtroom)

 4      MR. STRUMWASSER:  Q.  And so that's the people who

 5 maintained the network for United and all of its

 6 companies, right?

 7      A.  I think it's all.

 8      Q.  And --

 9      THE COURT:  Mr. Strumwasser, one second.

10          Would you like to put on the record that

11 the --

12      MR. VELKEI:  Ms. Drysch, Marilyn Drysch, has

13 appeared as respondent today.

14          Thank you, your Honor.

15      THE COURT:  Okay.

16      MR. STRUMWASSER:  Q.  Before the acquisition by

17 United, these 5,009 TINs with both contracted and

18 noncontracted physicians, they weren't causing any

19 payment errors, were they?

20      MR. VELKEI:  I'm going to go to relevance, your

21 Honor, outside the period and calls for speculation,

22 lack of foundation.

23      THE COURT:  If you know.

24      THE WITNESS:  So I don't believe this list

25 represents an issue that is -- existed -- the 5,009 was
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 1 a report that we ran in August or September of 2008.

 2          And I suspect that a status difference between

 3 the master record and the physician underneath would

 4 have existed in the time that PacifiCare wasn't owned

 5 by United because it is dependant on the provider

 6 giving us a periodic update of who the physicians they

 7 employ are.

 8      THE COURT:  So the problem is that that's not the

 9 question.  We're just going to be here forever.  You

10 need to listen to the question, answer the question

11 asked.  If you don't know, I don't care.  Just say so.

12 If you need to explain the answer to a question, please

13 feel free.  But you need to listen to the question.

14          Would you read the question back?

15          (Record read)

16      THE WITNESS:  I don't know.

17      MR. STRUMWASSER:  Q.  This is a problem with these

18 5,009 TINs that has to do with the information in NDB

19 and the information in RIMS, right?

20      A.  No.  I wouldn't say that.

21      Q.  Well, for example, the 1,268 California TINs

22 with more than one fee schedule, you've testified that

23 that pertained to different fee schedules in RIMS

24 versus NDB, right?

25      A.  That's what I can remember, yes.
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 1      Q.  So before the acquisition, there was no issue

 2 of reconciling RIMS and NDB.  You had information in

 3 RIMS, and it was singular, right?

 4      A.  True.

 5      MR. STRUMWASSER:  713, your Honor.

 6      THE COURT:  Correct.  This document is entitled

 7 "UHN Issue Overview."  And I don't see an easy date.

 8      MR. VELKEI:  We're checking, your Honor.

 9      THE COURT:  Thank you.

10          (Department's Exhibit 713, PAC02069518,

11           marked for identification)

12      MR. VELKEI:  We show October 9th, 2008.

13      THE COURT:  Does that sound about right?

14      THE WITNESS:  It does.

15      THE COURT:  Thank you.

16      THE WITNESS:  I'm ready.

17      MR. STRUMWASSER:  Q.  Do you recognize this

18 document?

19      A.  I don't.

20      Q.  There's actually a tell here.  Do you know --

21 you wouldn't know who prepared this document, would

22 you?

23      A.  No, I don't.

24      Q.  There's a tell here.  A number of the items

25 use the word amongst.  Does that indicate to you who
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 1 may have written it?

 2      A.  No.

 3      Q.  First paragraph, third sentence, "As further

 4 analysis has been done on the audit issues and

 5 corrective actions, it has become apparent that a large

 6 number of the issues trace back to contract and fee

 7 schedule set up," do you see that?

 8      A.  I do see that.

 9      Q.  And the reason why so many of the issues trace

10 back to contract and fee schedule setup is that you

11 can't pay a claim if it has not been -- if there's not

12 a match to the appropriate provider, right?

13      A.  I'm -- I don't understand the question.

14      Q.  You would agree, would you not, that

15 PacifiCare cannot pay a claim unless it can match that

16 claim to the correct provider, right?

17      A.  Yes.  A claim needs to be matched to a

18 provider.  It's generally done by tax identification

19 number.

20      Q.  And that the match has to produce a references

21 to the correct fee schedule, right?

22      A.  Yes.

23      Q.  "These are processes and issues within UHN,"

24 do you see that?

25      A.  I see that.
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 1      Q.  So is it fair to infer from those two

 2 sentences that a large number of the rework problems

 3 are attributable to the acquisition and the role that

 4 was played by UHN in contract upload -- in contract and

 5 fee schedule setup?

 6      A.  I would say that some of the rework that we

 7 were root causing here relates to the acquisition and

 8 some, like UCSF, did not.

 9      Q.  The first paragraph says, "Below is a list of

10 known issues within the UHN process/organization."  And

11 then we have a numbered list.  The first item is, "Lack

12 of controls in system feeds.  Specific examples

13 include: Emptoris to NDB feed, NDB to RIMS (EPDE) feed,

14 maintenance of RIMS crosswalk table."  Do you see that?

15      A.  I see No. 1, yes.

16      Q.  Did PacifiCare use Emptoris before the

17 acquisition?

18      A.  No.  Emptoris is a United tool.

19      Q.  The second item, "Inconsistency of process

20 amongst network management."  For example -- give an

21 example, "How the UC contracts were maintained."

22          Do you know what inconsistency of processes is

23 being addressed here?

24      A.  Yes.  There are five University of California

25 campuses.  There are five contracts.  And they're all



9885

 1 non-standard and have significant variation from our

 2 market standard approach.  And what this is making

 3 reference to is how those non-standard provisions were

 4 loaded, were not consistent for each of the five

 5 campuses.

 6      Q.  Meaning that the contract provisions varied

 7 from one campus to another?

 8      A.  I don't know if the contract provision did,

 9 but the work-around for the non-standard provision

10 for -- and I am making this up.  UCI might have been a

11 different work-around than UC Davis instead of coming

12 up with a single work around for a non-standard

13 provision.

14      Q.  So for example there's nothing about the

15 affiliation or the relationship between UCI and UC

16 Davis that would make consistency of the work around

17 any more important in that case than, for example, UCI

18 and Tarzana, right?  I mean, for purposes of your

19 contract management in these computers, UCI and UC

20 San Diego are simply two different providers with two

21 different contracts, right?

22      A.  So which question do you want me to answer?

23      Q.  That one.

24      A.  Yes, they are two different contracts.

25      Q.  There's nothing about the UC part of it that
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 1 requires any more consistency in contract uploading,

 2 for example, than as between UCI and Tarzana, right?

 3      A.  I'm sorry.  The hypothetical is confusing to

 4 me.

 5      Q.  Okay.  Do this for me.  Give me another non-UC

 6 provider that has a non-standard contract.

 7      THE COURT:  Is Sutter one of them?

 8      THE WITNESS:  Yes.

 9      THE COURT:  All right.  How about Sutter?

10      MR. STRUMWASSER:  Very good pick, your Honor.

11      Q.  So is there anything about the UCI-UCSD

12 relationship between those two providers that requires

13 a consistency of process any more than consistency of

14 process between UCI and Sutter?

15      A.  I'm still not sure that I understand the

16 question.  Let me say this.

17      Q.  Well, you know, if you don't understand the

18 question, let me try again if I may.

19      MR. VELKEI:  Mr. Strumwasser -- your Honor, if she

20 could just finish the sentence at least?  I think she's

21 trying to put it in context.  It may help.

22      MR. STRUMWASSER:  I withdrew the question because

23 she didn't understand it.

24      THE COURT:  All right.  Do you have another

25 question?
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 1      MR. STRUMWASSER:  Q.  You said that there might be

 2 different work-around for UCI and UCSD, right?

 3      A.  Yes, and what No. 2 is saying is should a

 4 provision be non-standard, whatever that non-standard

 5 provision is, there should be a single work around

 6 regardless of who it is, including a Sutter or a

 7 Tarzana.

 8      Q.  And how did the inconsistency of the

 9 work-around result in some campuses paying claims

10 incorrectly since 3/15/08?

11      MR. VELKEI:  Your Honor, relevance, because we're

12 now talking about claims handling that happened March

13 15th of '08, which is not at issue in this case.

14      MR. STRUMWASSER:  We have testimony from two UC

15 campuses with lists of mispaid claims in the record.

16      THE COURT:  I'll allow it, but it's limited to

17 that.

18      MR. STRUMWASSER:  Excuse me, your Honor.  Also

19 this is a process that is in the -- the process itself,

20 the uploading process, is in the works from the

21 beginning.  And so there's questions about whether

22 they've taken proper remedial actions, whether the

23 problems are getting better or worse that have

24 relevance also to all the earlier ones.

25      THE COURT:  I'll allow it.
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 1      THE WITNESS:  Can you read the question, please?

 2          (Record read)

 3      THE WITNESS:  I don't know.  I think the date on

 4 this is not correct.  I think the issues are March

 5 14th, 2008 and prior.  The University of California

 6 contracts were always directly entered to RIMS.  They

 7 didn't feed through NDB, Emptoris, or EPDE.  And my

 8 recollection is that the non-standard provisions got in

 9 focus with the 3/15/08 and forward contracting such

10 that they were consistent and that the issues relate to

11 March 14th, 2008 and prior.

12      MR. STRUMWASSER:  Q.  Very good.  I appreciate it.

13      THE COURT:  Also the sentence, the plain meaning

14 of the sentence doesn't make sense on context.  So I

15 don't know what to say about that either.

16      THE WITNESS:  Right.

17      THE COURT:  I don't think the campuses are paying

18 claims.

19      THE WITNESS:  Yeah.

20      MR. STRUMWASSER:  Q.  But Ms. Berkel, that's not

21 unusual to -- in the insurance world to talk about the

22 claims of a provider as the doctor house claims are

23 paying wrong, right?

24      A.  I wouldn't write it that way.  But, I mean,

25 obviously somebody did.
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 1      Q.  Now this problem, this No. 2 problem here,

 2 this has nothing to do with the CTN transition, right?

 3      A.  I don't know if some of the contract loading

 4 issues were related to the fact that, for example,

 5 University of California San Francisco insisted on a

 6 new contract.  So I would call that related to CTN.

 7      Q.  Was UCSF a gap provider?

 8      A.  They insisted on a different rate, so it was

 9 related to United buying PacifiCare and the PacifiCare

10 contracts being available to United.

11      Q.  Ms. Berkel, the question is, was UCSF a gap

12 provider?

13      A.  No.

14      Q.  The third bullet, "Lack of reconciliation of

15 provider data amongst various systems."  These are

16 issues that are similar to what we discussed in the

17 previous exhibit with TINs having multiple fee

18 schedules assigned, right?

19      A.  It looks to be the same as Document 712.

20      Q.  And we have the additional point, which we've

21 dealt with before, that there were TIN terminations

22 that where not updating in RIMS.  You're familiar with

23 that problem as well, right?

24      A.  I think we've talked about that here, yes.

25      Q.  Neither of those issues has anything to do
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 1 with the CTN cancellation does it?

 2      A.  Which two.

 3      Q.  The TINs incorrectly having multiple fee

 4 schedules and TINs terminations not updating in RIMS?

 5      A.  I don't know.

 6      Q.  In any event, the effect of those two problems

 7 would be that some claims are going to be paid

 8 incorrectly, right?

 9      A.  If there are claims related to those TINs,

10 yes.

11      Q.  Fourth, "Lack of metrics reporting/tracking in

12 place."  So this is saying that, at the time, there

13 were no metrics or reporting related to contract

14 loading; is that right?

15      A.  No, that's not what it's saying.  There was --

16 there were definitely metrics and have always been

17 metrics the entire time that I coordinated with

18 network.  It is saying that there are things that we

19 want to track that need to be tracked.

20      Q.  So you need additional metrics?

21      A.  Additional metrics.

22      Q.  Fifth, "Fee schedules," there was inadequate

23 maintenance and monitoring of fee schedule updates?  Do

24 you see that?

25      A.  Right.  And this is describing a historical
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 1 issue that we had been working on.

 2      Q.  So this is -- this is a problem that we saw in

 3 the 2006-2007 claims and you're still dealing with,

 4 right?

 5      A.  I think it's a summary of all of the reasons

 6 that we're asking for a single leader.  So it is

 7 looking back in time as well.

 8      Q.  It isn't your testimony, is it, that, by 2008,

 9 there were no longer any maintenance or monitoring of

10 fee schedule deficiencies?

11      MR. VELKEI:  Objection, relevance.

12      THE COURT:  Overruled.

13      THE WITNESS:  It isn't my testimony --

14      MR. STRUMWASSER:  Q.  Yes, that was a bit rich in

15 negatives.

16          Is it your testimony that there were, by 2008,

17 no longer any issues with maintenance and monitoring of

18 fee schedules?

19      A.  There will always be issues with fee schedules

20 and maintenance given the nature of renewals, fee

21 schedule escalations, and the fluid nature of provider

22 contracts.

23      THE COURT:  So the answer is no?

24      THE WITNESS:  No.

25      MR. STRUMWASSER:  Thank you, your Honor.
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 1      Q.  On the second page, the eighth item, "Approval

 2 for certain retro projects has taken too long.  We need

 3 to ensure that processes are expedient when we made the

 4 mistake and need to fix it versus a retro contract

 5 approval that is part of a negotiation," do you see

 6 that?

 7      A.  I see No. 8, yes.

 8      Q.  So you've only tested -- you've only testified

 9 about the reworks as occurring because of retro

10 contract that the provider agreed to, right?

11          All of the retro contract testimony you've

12 given us so far has had to do with the provider

13 agreeing with PacifiCare that there should be a

14 retro -- the provider and PacifiCare agreeing that the

15 contract they are signing will be retroactively

16 effective, right?

17      A.  Well, I don't remember all my testimony.  I

18 think specifically, 5252 and Page 3 that we just looked

19 at was a subset of self-initiated rework for

20 retroactivity.

21      THE COURT:  Instead of closing the door can you

22 just ask them to hold it down?  It gets really

23 impossible in here.  Thank you.

24      MR. STRUMWASSER:  Q.  Now, independent of the fact

25 that you've agreed to a term that had a retroactive
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 1 effectiveness, there could also be retro load issues if

 2 there was a delay in the loading of the contract,

 3 right, even if it was originally signed before the

 4 contract was supposed to be effective?

 5      THE COURT:  Do you understand the question?

 6      THE WITNESS:  Can you read it back.

 7      MR. STRUMWASSER:  No.  Let me just do it again

 8 instead.

 9      Q.  One of the problems that you've testified to

10 is that, some of the contracts you had, you and the

11 providers agreed that the contract's terms would be

12 effective retroactive, prior to the execution of the

13 contract, right?

14      A.  Yes

15      Q.  Another set of problems occurred because,

16 while the contract may well have been signed before its

17 effective date, it was not loaded before its effective

18 date, right?

19      A.  Yes.  And 5252 Page 3 has both of those.

20      Q.  Then the ninth point on this second page of

21 Exhibit 713 is a criticism of ongoing oversight and

22 leadership, right?

23      A.  I wouldn't call it a criticism.  I think this

24 is the -- because contract loading is so complex, we

25 would like a single point of contact that can triage
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 1 the issues we're seeing as we root cause why claims are

 2 coming back into the organization for rework.

 3      Q.  So your view -- actually, let me ask you this.

 4          You are embracing that purpose, that, "We are

 5 asking for a single point of leadership."  This is a

 6 position that you also held?

 7      A.  Yes.

 8      Q.  And so, at the time of this document, there

 9 was no single point of leadership, and there needed to

10 be, right?

11      A.  Yes.

12      Q.  Then at 9520 we have the attachments starting,

13 which is the listing of claims rework projects.  And on

14 Line 5, we see that there was a UCSF project because of

15 incorrect fee schedule, right?

16      A.  Yes.

17      Q.  And that this resulted in incorrect payments

18 from 3/15 to October 8, '08, right?

19      MR. VELKEI:  Your Honor, again, relevance.  We're

20 getting into -- this doesn't tie back to the period in

21 question.  We're now talking about claims going forward

22 after March of '08 and issues there which are the

23 subject of the current exam.

24      MR. STRUMWASSER:  Actually, this goes back to her

25 testimony a moment ago.  I think that this is -- we now
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 1 have a real confusion in the record about what the

 2 dates are.

 3      THE COURT:  I'll allow it.

 4      MR. STRUMWASSER:  Q.  I was just making sure you

 5 saw that entry, the time period impacted being 3/15/08

 6 to October '08.  Do you see that?

 7      A.  I see it.

 8      Q.  In light of that, do you think maybe that the

 9 October -- excuse me, that the 3/15 date on the first

10 page was in fact correct?

11      A.  I suppose it could be, yes.

12      Q.  On Lines 7 to 9, we have the problem having

13 the TINs with both par and nonpar suffixes, right?

14      A.  Yes.

15      Q.  And this issue goes back as far as June of

16 '06, right?

17      A.  The document says "could go back."  I don't

18 remember what the final results were.

19      Q.  Do you know whether there were any providers

20 who, at this point, had been consistently paid

21 incorrectly since '06?

22      A.  I remember that there were very few claims

23 that needed to be reworked as a result of this review.

24 So yes, some providers were impacted, and we reworked

25 their claims.



9896

 1      Q.  Lines 10 to 12 refer to the problem of TINs

 2 having multiple fee schedules assigned.  That's the one

 3 we just talked about, right?

 4      A.  Line 10 says 14 TINs impacted.

 5      THE COURT:  That's not the question.  That wasn't

 6 the question.

 7      THE WITNESS:  I'm sorry.

 8      MR. STRUMWASSER:  Q.  Lines 10 to 12 refer to the

 9 problem of TINs having multiple fee schedules assigned,

10 right?

11      A.  Yes.

12      Q.  This is a problem also going back to June of

13 '06, right?

14      A.  I don't know.  It says it could.

15      Q.  Thank you.  Do you have Exhibit 699 handy?

16      A.  699?

17      Q.  Yes.

18      A.  I do.

19      MR. STRUMWASSER:  Your Honor -- here, I have

20 another.

21      THE COURT:  Okay.  I do actually have it.

22      THE WITNESS:  Would you like to point me?

23      THE COURT:  Is there some particular issue you're

24 going to be asking her to look at?

25      MR. STRUMWASSER:  Yes.
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 1      Q.  Let's look at Page 4152.

 2      A.  I'm ready.

 3      Q.  So we have here a table listing the number of

 4 FTEs who were working on various tasks related to

 5 contract loading and provider data, right?

 6      A.  Yes.

 7      Q.  And in the shaded box at the bottom, the first

 8 bullet says, "We have staff to manage ongoing

 9 maintenance/changes but no resources to perform

10 historical cleanup or structured, proactive 'true-up,'"

11 and "true-up" is in quotes.  Do you see that?

12      A.  I see the first bullet, yes.

13      Q.  And is it consistent with your recollection

14 that, in fact, there were insufficient resources in

15 October of '08 to clean up historical problems?

16      A.  Yes.  We wanted additional resources to look

17 at a list of items that we had developed that summer.

18      Q.  And the third and fourth bullets, "Minimal

19 proactive reconciliation controls," and, "No dedicated

20 process improvement (all transactional or

21 reactionary)."

22          So this slide is saying that, rather than

23 proactively fix the issues with the contract loading or

24 provider data before problems occur, you're only

25 reacting to problems after they occur; is that right?
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 1      A.  Well, I think it's saying there's not

 2 resources dedicated to process improvement.  And so it

 3 is reactionary when another part of the organization

 4 says, "What do we need to do here?"  I don't think it's

 5 saying that we're reactionary to cleanup.

 6      MR. STRUMWASSER:  Can I have the question read

 7 back, please?

 8          (Record read)

 9      THE WITNESS:  No, I wouldn't say that at all.

10      MR. STRUMWASSER:  Q.  Second bullet, "No dedicated

11 single point of contact to bring all related activities

12 together."  That's the same problem that we saw

13 discussed in 713, right?

14      A.  It is the same request as 713.

15      Q.  So as of October 30th, it still had not been

16 satisfied?

17      A.  713 was probably prepared in anticipation of

18 the Gail Boudreaux meeting on October 30th.

19      Q.  And these problems with contract loading

20 continued into 2009, right?

21      MR. VELKEI:  Objection, relevance, your Honor.

22 Now we're --

23      THE COURT:  What's the relevancy?

24      MR. STRUMWASSER:  Presence or absence of remedial

25 measures.  It's a penalty factor.



9899

 1      THE COURT:  All right, for that limited purpose.

 2      THE WITNESS:  Can you read me the question,

 3 please?

 4          (Record read)

 5      THE WITNESS:  You know, I don't know.  The list of

 6 contract loading obviously changes with each contract

 7 renewal cycle.  So what we were working on in '09 could

 8 have been related to January 1st, 2009.

 9      MR. STRUMWASSER:  714, your Honor.

10      THE COURT:  714 is a March 13th, 2009 document

11 called "PHS Corrective Action Report."

12      MR. STRUMWASSER:  For the benefit of the witness,

13 I'm going to ask her to turn to Page 5.

14          (Department's Exhibit 714 PAC0111631,

15           marked for identification)

16      THE COURT:  And Page 5 is the designated in the

17 upper right-hand corner Page 5?

18      MR. STRUMWASSER:  That's right.  I should have

19 said 1635.

20      THE WITNESS:  I'm ready.

21      MR. STRUMWASSER:  Q.  Do you recognize this

22 document?

23      A.  I do.

24      Q.  This is a regularly published report on

25 corrective actions that are underway?
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 1      A.  Yes.

 2      Q.  How often does it come out?

 3      A.  Generally monthly.

 4      Q.  Do you contribute to its preparation or --

 5      A.  I do.

 6      Q.  Who works with you on that?

 7      A.  Well, there are a number of sections in here.

 8 Do you want to know who contributes to Page 5?

 9      Q.  How about just telling me generally what the

10 collection of folks who contribute to this report are?

11 Who has reporting responsibilities that go into this,

12 categorically?  I don't need names.

13      A.  By department, you mean?

14      Q.  Sure.

15      A.  Well, the contract loading team, UHN network

16 operations, and looks like there's quality results in

17 here.  There is legal and regulatory updates.

18      Q.  All right.  So at the top of Page 5 -- excuse

19 me, Page 1635, we have a set of milestones.  And the

20 first one is -- the first two are to hire,

21 respectively, permanent and temporary FTEs, and they

22 are 75 and 40 percent done.

23          The third is to remediate 38 known projects,

24 and that is 10 percent completed.

25          The fourth is to enhance controls over system
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 1 feeds from Emptoris, NDB crosswalk to RIMS; that's 5

 2 percent completed.

 3          And then there's two more projects that are

 4 not started, "Implement reconciliations and exception

 5 reports to prevent and detect contract/fee schedule and

 6 demographic data defects," and, "Identify and implement

 7 contract loading standardization and process

 8 improvements."  That -- neither of those is started.

 9          With respect to Items 4, 5, and 6, the system

10 feeds, the exception reports, and the standardization

11 and process improvements, those are all issues that you

12 had been dealing with since at least 2007, right?

13      A.  Well, I wouldn't call these -- no, I wouldn't

14 call them issues.  They are process improvement

15 projects.

16      Q.  However one may characterize them, they are

17 topics, shall we say, that you had been dealing with

18 since 2006 and 2007?

19      A.  Yes.  And those three all had process

20 improvements in those times as well.

21      Q.  By the way, several of these items refer to

22 Page 12 for additional details or success factors.  We

23 don't have a Page 12.  Do you know what went on

24 Page 12?

25      A.  I believe it should be Page 11.
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 1      Q.  And then, I'm not going to go through them

 2 individually, but we have then below a table with "Area

 3 of Focus" and "Activity to Date."  And would you agree

 4 that many of these topics are topics that you had been

 5 dealing with since 2006, 2007?

 6      A.  Yes, I would agree that they're topics that we

 7 would be dealing with all the time, that these topics

 8 are never going to go away, that this is part of the

 9 complexity of contract loading.

10      Q.  So, Ms. Berkel, looking at Page 1635 in toto,

11 do you believe that this slide reflects satisfactory

12 progress on the various initiatives?

13      MR. VELKEI:  Various initiatives reflected in this

14 line?

15      MR. STRUMWASSER:  Yeah.

16      THE WITNESS:  Yes, I do.

17      Q.  Would you characterize this effort to

18 remediate contract loading defects as a success?

19      A.  I think it was successful that we had the

20 ability to hire additional people and focus on this.

21 And I think that this is going to be an ongoing

22 project.

23      Q.  Do you I understand correctly that what you're

24 saying is it was a success in terms of the inputs but

25 not necessarily the outputs?



9903

 1      A.  I think it's extremely difficult to expect

 2 process improvements that are -- nine different process

 3 improvements that are listed here to be put in place in

 4 a short amount of time.

 5      Q.  Ms. Berkel, my question was, do you consider

 6 it a success as to inputs but not necessarily as to

 7 outputs?

 8      MR. VELKEI:  Objection, vague.

 9      THE COURT:  Overruled.

10      THE WITNESS:  At March of 2009, we had not gotten

11 to full outputs.

12      MR. STRUMWASSER:  Q.  Do you attach any

13 significance to the fact that you're still attempting

14 to address these issues in part using temporary FTEs?

15      MR. VELKEI:  Is there a reference to temporary

16 FTEs in here?

17      THE COURT:  Yes.

18      THE WITNESS:  I don't know what you mean.  I'm

19 sorry.

20      MR. STRUMWASSER:  Q.  I mean, you had contract

21 loading defect issues since 2006, right?  It's a yes or

22 no question.

23      MR. VELKEI:  Your Honor, there is nothing in this

24 document that says "contract loading defects."

25      MR. STRUMWASSER:  You're right.  Nothing but the
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 1 title.

 2      THE COURT:  That's what it says.

 3      THE WITNESS:  Yes, we've had contract loading

 4 defects that even preceded 2006.

 5      MR. STRUMWASSER:  Q.  But you had an increase in

 6 issues starting in 2006, right?

 7      A.  I don't know.  I wasn't -- I don't have a

 8 baseline.

 9      Q.  I thought a good portion of your testimony,

10 including 5252, was that we had this big influx of

11 contracting from the CTN and that led to contract

12 loading issues, right?

13      A.  CTN, in my mind, is not a contract loading

14 defect.  That was retroactivity.  Doesn't mean the

15 contract was loaded incorrectly.

16      Q.  Okay.  So am I correct in understanding your

17 testimony then to be that the CTN cancellation itself

18 did not lead to errors in contract loading?

19      A.  Yes, the CTN cancellation in and of itself did

20 not lead to contract loading errors.

21      Q.  And it was possible then for United to load

22 all of the gap providers without error?

23      MR. VELKEI:  Lack of foundation, calls for

24 speculation.

25      THE COURT:  Overruled.  If she knows.
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 1      THE WITNESS:  Well, no, I don't think it's

 2 possible to load every contract correctly.  And I'm

 3 distinguishing between retro loads and contract loads

 4 that are inaccurate.

 5      MR. STRUMWASSER:  Q.  So far as you know, did

 6 United -- excuse me.

 7          Did PacifiCare experience in, let's say, the

 8 second half of 2006, an increase in the number of

 9 contract loading defects?

10      MR. VELKEI:  Increase as opposed to what?  What's

11 the baseline?

12      MR. STRUMWASSER:  Q.  Prior to the second half of

13 2006?

14      A.  I mean, I guess I have to say yes.  I just

15 don't know what the baseline is.

16      Q.  Okay.  Is it fair to say that, starting in the

17 second half of 2006, PacifiCare was dealing

18 continuously with a range of contract loading defects

19 that first presented themselves in the second half of

20 2006?

21      A.  Yes, that's fair.

22      Q.  So my question about the temporary FTEs was

23 really whether here, two and a half, roughly, years

24 later, the fact that you're still trying to deal with

25 this problem with temporary FTEs is a sign that
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 1 PacifiCare or United had failed to adequately

 2 appreciate the issue and get ahead of it and staff it

 3 appropriately?

 4      A.  No.  I mean, my recollection is that the

 5 temporary FTEs were confirming the contract loads for

 6 January 1st, 2009.  And so we were going to do on a

 7 one-time basis University of California, Sutter,

 8 non-EPDE, non-gap provider audit of January 1st, 2009

 9 with temporary employees.

10      MR. STRUMWASSER:  I don't know what you would like

11 to do with the schedule, but I could go for another 15

12 minutes or --

13      THE COURT:  Let's take a morning break.

14      MR. VELKEI:  Come back at 10:15, your Honor?

15      THE COURT:  That sounds good.

16          (Recess taken)

17      THE COURT:  All right, go ahead.

18      MR. STRUMWASSER:  I'd like to have marked as

19 715 --

20      THE COURT:  All right.  715 is an e-mail with a

21 top date of March 16th, 2009.

22          (Department's Exhibit 715, PAC0653204,

23           marked for identification)

24      THE WITNESS:  I'm ready.

25      MR. STRUMWASSER:  Q.  Do you recall this e-mail
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 1 exchange?

 2      A.  I don't.

 3      Q.  At the bottom of the first page, you're

 4 forwarding a draft of an 11-page report that will be

 5 sent to Mr. Hemsley, right?

 6      A.  Yes.

 7      Q.  And the title of the report is "PHS Corrective

 8 Action Report," right?

 9      A.  Yes.

10      Q.  The date is March 13, 2009, right?

11      A.  It is.

12      Q.  So I saw you flipping through 714.  Do you

13 agree that 714 is the attachment that you referred to

14 in 715?

15      A.  It could be, yes.

16      Q.  Now, in Mr. McMahon's response on the first

17 page of 715, he's providing comments on the slides

18 you've sent him, right?

19      A.  Yes.

20      Q.  And as to Page 5, which we just looked at, he

21 says, "This page is particularly brutal.  Is the

22 brutality by design to point out how far behind the

23 power curve we are with all the network loading stuff?"

24          Do you agree, Ms. Berkel, that Slide 5 of 714

25 is brutal?
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 1      A.  No, I don't.

 2      Q.  Do you agree, Ms. Berkel, that, at the time of

 3 these exhibits, you were far behind the power curve

 4 with all the network loading stuff?

 5      A.  No, I wouldn't say that at all.  We had made

 6 substantial progress from the moment that I became

 7 involved in summer of 2006.  This was just a new list

 8 of things that we had come up with to do.

 9      Q.  He says, "It is good that you copied O'Boyle

10 on this one."  Who is O'Boyle?

11      A.  He's referring to Mike O'Boyle, who is the

12 lead for the UnitedHealth Network team.

13      Q.  Michael Boyle or O'Boyle?

14      A.  O'Boyle.

15      Q.  And he is the lead on --

16      A.  UnitedHealth Networks.

17      Q.  Do you know why Mr. McMahon thought it was

18 good that you copied him?

19      A.  So that, if Mr. O'Boyle had feedback for me, I

20 would have an opportunity to receive it.

21      Q.  And that was, in fact, why you sent it to him?

22      A.  That page came from his team.

23      Q.  That, in fact, was the reason why you sent it

24 to him?

25      A.  It's customary to make sure that leaders of
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 1 the organization are aware of information that I would

 2 be sending Mr. Hemsley.

 3      Q.  And to you, again, Mr. McMahon's e-mail,

 4 regarding Page 5, "An objective review of this page

 5 would say the following:  There are no quantitative

 6 measures of success, and based on what is written we

 7 are behind on all six actions."  Do you see that?

 8      A.  I see what he wrote.

 9      Q.  Do you understand the six actions to be the

10 items at the top of Page 1635 of Exhibit 714?

11      A.  I would suspect that's what he is referring

12 to, yes.

13      Q.  Ms. Berkel, you testified about the reworks

14 that PacifiCare performed in 2006 as a result of the

15 provider contract and fee schedules being retro loaded.

16 And you testified that PacifiCare specifically agreed

17 with providers that their contracts would be made

18 retroactive.  So, for instance, even if a provider

19 contract was executed in August of '06, an effective

20 date would be made June 23 of '06, right?

21      A.  Yes.

22      Q.  And as a result of PacifiCare's agreement to

23 enter into retroactive contracts, PacifiCare also had

24 to retro load contracts, right?

25      A.  Yes.
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 1      Q.  Meaning that you loaded the contracts and fee

 2 schedules after the effective date of the contract,

 3 right?

 4      A.  Right.

 5      Q.  You testified that PacifiCare did this, made

 6 the contracts retroactive and retro loaded them, so

 7 that members would not be charged for going to

 8 out-of-network providers, right?

 9      A.  Right.

10      Q.  You said that was the right thing to do for a

11 million people, right?

12      A.  Yes.

13      Q.  Those million people you were referring to

14 were United members who had been accessing CTN,

15 correct?

16      A.  Yes.

17      Q.  They were not Pacific members, right?

18      A.  It would accrue to PLHIC members, too, but I

19 was referring to United membership, yes.

20      Q.  Your testimony was that, because of these

21 retroactive and reloaded contracts, PacifiCare had to

22 rework claims that were paid before the new contract

23 was loaded, right?

24      A.  Yes.

25      Q.  Now, is it your testimony that -- strike that.
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 1          It is not your testimony -- that's the way I

 2 get in trouble.

 3          Is it your testimony that all of the reworks

 4 PacifiCare did in, say, 2006 were the result of

 5 PacifiCare agreeing -- or United agreeing to

 6 retroactive contracts?

 7      A.  No.  Rework comes from multiple sources, not

 8 just retroactive contracts.

 9      Q.  And one of the reasons for a rework would be

10 if there were a delay in loading a non-retroactive

11 contract, right?

12      A.  Yes, but -- yes.  Let me make sure we're using

13 the word -- in my mind "retroactive," is simply a

14 contract that's loaded after the effective date.

15      Q.  Oh.

16      A.  It can be both a contract that is signed after

17 the effective date, and it can be a contract that's

18 signed prior to the effective date but not loaded prior

19 to the effective date.

20      Q.  So do you have a term that you use that

21 uniquely refers to a contract that is signed before the

22 effective date but is not loaded prior to the effective

23 date?

24      A.  Do I have a term for a contract that's signed

25 prior to an effective date but not loaded in time?
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 1      Q.  Exactly.

 2      A.  Sometimes I'll say "late."  So Sutter will

 3 sign a contract on December 31st; it's effective

 4 January 1st.  It's not signed after the effective date.

 5 So I'll use "late" or "retro" interchangeably in that

 6 example.

 7      Q.  Okay.  Now, you testified that the normal

 8 practice is to upload contracts within 30 days, right?

 9      A.  Yes.

10      Q.  And you testified that, during the CTN

11 transition, approximately 40 percent of the contracts

12 took longer than the standard 30 days to process.  Do

13 you recall that?

14      A.  Yes.

15      Q.  So for those 40 percent or so of new contracts

16 which were loaded after the standard 30 days,

17 PacifiCare may have had to rework claims because of the

18 delay in loading the contract, right?

19      A.  Yes.

20      Q.  And the problems we discussed with EPDE --

21 with the EPDE feed causing incorrect data in RIMS,

22 those also led to claims being paid incorrectly the

23 first time they were processed, right?

24      A.  There were some, yes.

25      Q.  And so there were some rework of claims
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 1 because of the problem with the EPDE, the RIMS feed,

 2 right?

 3      A.  Yes.

 4      Q.  And those feed errors arose with respect to

 5 both retro loaded and non-retro loaded contracts,

 6 right?

 7      A.  I don't know.  Presumably.

 8      Q.  Now, there's another 40 percent floating

 9 around here that I just want to make sure we keep

10 distinct, at least analytically.

11          You testified that about 40 percent of the

12 contracts you received back during the initial part of

13 the CTN gap period were rejected as not complete,

14 right?

15      A.  No.  I don't remember saying that.

16      Q.  Excuse me.  I'm sorry.  You're right.  You

17 didn't.  That was Ms. McFann's testimony.

18          Had you heard that before?

19      A.  I might have been here that day.

20      Q.  But the number of 40 percent failing to load

21 initially, is that a number that you recall?

22      A.  I don't.

23      MR. VELKEI:  Mr. Strumwasser, on the 40 percent

24 you say Ms. Berkel testified to, do you just have a

25 page cite so I can look at that?
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 1      MR. STRUMWASSER:  7393.

 2      MR. VELKEI:  Thank you.

 3      MR. STRUMWASSER:  Q.  Now, reworks are also

 4 required if PacifiCare incorrectly denies a claim

 5 because it cannot, for example, locate a COCC, right?

 6      A.  There are some claims that could be closed for

 7 needing prior insurance coverage information if the

 8 member is new to PLHIC, we don't have any other

 9 insurance information, and the bill procedure is

10 subject to a preexisting condition review.

11      Q.  And that claim could be closed even though, in

12 fact, the member sent in her COCC or other

13 documentation demonstrating that it is not subject to a

14 pre-ex exclusion but that document was, for example,

15 lost in a DocDNA queue, right?

16      A.  Yes, a claim could be closed even though a

17 COCC had been received.  I'm aware of instances of

18 that, yes.

19      Q.  And a claim could also be erroneously closed

20 on the basis of a pre-ex exclusion if the member, in

21 fact, was not subject to the pre-ex enrollment but that

22 fact was not captured in the enrollment process, right?

23      A.  I don't understand your question.

24      Q.  For example, if the enrollment process caught

25 the fact that the member had continuous coverage,
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 1 right, and that fact did not make its way into your

 2 appropriate database, then there could be an erroneous

 3 pre-ex exclusion, right?

 4      A.  Well, I would only agree with that if in fact

 5 we had had, from the broker, the invoice of the prior

 6 carrier and the member was listed on that invoice and

 7 we failed to update our system for that member from

 8 that information.

 9          So part of that step requires the broker to

10 submit the list of people that had coverage with the

11 prior carrier.

12      Q.  PacifiCare gives the brokers instructions on

13 what information to submit, does it not?

14      A.  Presumably yes, on that.

15      Q.  And, in fact, continuous coverage is routinely

16 reported in the enrollment process; isn't it?

17      A.  I don't believe so, no.

18      Q.  And going back to this 30 days to load

19 provider contracts, you testified that one of the

20 reasons it takes 30 days is that the provider

21 credentialing is being reviewed, right?

22      A.  Yes.  Sometimes the provider credentialing is

23 a step that has not been completed.

24      Q.  Provider credentialing is verifying that a

25 physician is qualified to practice the medicine that
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 1 you're contracting with him to practice, right, him or

 2 her?

 3      A.  That's what I've been told.

 4      Q.  Now, when a contract with an existing provider

 5 is renewed, do -- does PacifiCare perform the same

 6 credential verification process each year?

 7      A.  I don't know.  Are you asking me for an

 8 individual doctor?

 9      Q.  I'm asking about the process.  In other words,

10 if you have a contract with Dr. Kildare for the first

11 time, I understand your testimony to be that one of the

12 things you do before you load his contract is you

13 verify his credentials, right?

14      A.  That's what I've been told.

15      Q.  And I'm asking, if Dr. Kildare had a contract

16 in 2000 and 2001 and 2002, and now his 2002 contract is

17 up for renewal, do you do the same credentialing before

18 you load his 2003 contract?

19      A.  I don't know.

20      Q.  Now, a gap provider is somebody who is already

21 seeing PacifiCare -- excuse me -- seeing United members

22 through CTN, right?

23      A.  Yes.

24      Q.  Do you know for a fact that the credential

25 verification process was required before you could load
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 1 a gap provider in the United network?

 2      A.  I don't know.  That's not my area.

 3      Q.  Do you know any reason why credentialing

 4 couldn't be done while the contract is being loaded?

 5      A.  I don't know.

 6      Q.  Do you know any reason why credentialing

 7 couldn't be done before the contract is signed?

 8      A.  I don't -- I don't know.

 9      MR. STRUMWASSER:  I'm showing the witness a copy

10 of Exhibit 408, your Honor.

11      THE COURT:  All right.

12      THE WITNESS:  Would you like to point me to some

13 place in this document?

14      MR. STRUMWASSER:  I'm going start on Page 7619,

15 but the first two pages are good to look for --

16 actually, look at the first three pages.  You know

17 what?

18      MR. VELKEI:  Whole thing?

19      MR. STRUMWASSER:  Yes.

20      THE WITNESS:  I'm ready.

21      MR. STRUMWASSER:  Q.  Okay.  We have here an

22 agenda for a weekly meeting of CCI Uniprise claims and

23 finance update meeting; is that right?

24      A.  Yes.

25      Q.  And CCI would be network management?
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 1      A.  It's a piece of network management that loads

 2 the hospital contracts.

 3      Q.  And it looks like, in the course of time, the

 4 CCI participation grew to include -- is there anybody

 5 listed under "Participants From Network/CCI" that is

 6 not CCI?

 7      A.  Well, Elena McFann was not part of CCI.

 8      Q.  Right.  Why is it that this group is meeting

 9 together -- in particular, why is finance in this

10 group?

11      A.  The purpose of this meeting is to understand

12 how the January 1st, 2007 contracts are being loaded,

13 which ones are going to be loaded retroactively, and to

14 be able to understand that information so that, as we

15 close the books for the first quarter of 2007, we can

16 make appropriate estimates for the contracts that have

17 not yet been fully implemented in the systems.

18      Q.  At Page 7619, we have a section called

19 "Meeting Objectives."  The first bullet is, "To ensure

20 that claims are paid correctly the first time we touch

21 them."

22          And you testified that that was a company

23 philosophy, right?

24      A.  Yes.

25      Q.  This was one of the meeting objectives
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 1 because, at the time, PacifiCare was not paying enough

 2 claims correctly the first time, right?

 3      A.  No, not at all.  The second sentence, I think,

 4 explains it nicely.  It's saying, "Given the late

 5 delivery of 2007 effective date contracts" -- we need

 6 to understand what's coming in.  And our process was to

 7 hold those claims and, if we -- hold them until the

 8 contract was successfully loaded instead of paying

 9 those claims incorrectly and then having to rework

10 them.

11      Q.  So as of January 29 of 2007, there was not a

12 concern that PacifiCare was not paying enough claims

13 timely?

14      A.  So your prior question to me was about

15 accuracy.  And now you're asking me about timeliness?

16      Q.  Yeah, you're right.  I'll ask you now about

17 accuracy.  I withdraw the previous question.

18          Was there no concern at the time that

19 PacifiCare wasn't paying enough claims accurately?

20      A.  There is always concern about our claims

21 payment accuracy.  We had quality data.  We were

22 continuing to look at that.  We continue to look at

23 that information on a weekly basis.

24          But the claims that we were reworking in 2006

25 largely related to retroactivity of contract loading.
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 1      THE COURT:  Was that a yes?

 2      THE WITNESS:  I'm sorry.  I really don't know.  So

 3 could you read the question?

 4          (Record read)

 5      THE WITNESS:  I struggle with the double negative.

 6      THE COURT:  Okay.

 7      MR. STRUMWASSER:  Q.  At this time, was there or

 8 was there not concern at PacifiCare that it was not

 9 paying enough claims accurately?

10      A.  I would say there was not any additional

11 concern than we have at any point in time in wanting to

12 pay claims accurately.

13      Q.  Was there no concern that claims were being

14 paid correctly "the first time we touch them"?

15      A.  Because of the contract retroactivity, we were

16 concerned that we were paying claims incorrectly the

17 first time we touched them.  And we were driving to not

18 having that issue be significant on the 1/1/2007

19 renewal dates.

20      Q.  So that first sentence of the first bullet is

21 entirely prospective and, in your view, did not reflect

22 any concern about ongoing practices at that time?

23      MR. VELKEI:  Misstates the testimony.

24      THE COURT:  Overruled.

25      THE WITNESS:  So, I think the first bullet is
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 1 reflecting my desire to be fully aware of what is

 2 happening for January 1st, 2007 -- contract loading,

 3 holding claims as long as we can, getting the contracts

 4 loaded and paying them once instead of paying them

 5 twice.

 6      MR. STRUMWASSER:  Q.  Second bullet, "To review

 7 the resources for RIMS claims processing, both rework

 8 and current inventory."

 9          Now, the current inventory on January 29 would

10 predominantly be claims for dates of service in 2006,

11 right?

12      A.  It would.

13      Q.  So you're concerned about whether you have

14 sufficient resources for RIMS claims processing at that

15 time, right?

16      A.  Yes.

17      Q.  And the principal resource you're concerned

18 about is people, right?

19      A.  People, yes.

20      Q.  Continuing in the second bullet, "Excluding

21 2007 late contract issue, RIMS rework is at

22 unacceptable levels," do you see that?

23      A.  I do see that, yes.

24      Q.  And that refers to accuracy independent of the

25 2007 late contract issue, does it not?
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 1      A.  It does.  It relates to the claims project we

 2 were initiating for the retro contract loads.  And the

 3 rework that we accumulated in that time frame

 4 unfortunately caught many, many, claims that were never

 5 inaccurately paid the first time.

 6      Q.  Did you know that on January 29?

 7      A.  Yes, I had an inkling.  On 7620, under "RIMS

 8 Rework Overview," the last bullet says help me

 9 understand.  For the claims that you looked at during

10 week of January 15th, you had a very high nonpayment

11 rate, meaning they were not incorrect.  So our

12 reporting to identify the claims that actually had a

13 claim impact had captured claims that didn't need to be

14 reprocessed.

15      Q.  That bullet could be read in two ways.  One is

16 that the claims that were being reworked were claims

17 that had a high nonpayment rate initially, or that the

18 reworks themselves resulted in nonpayment.  Is it your

19 testimony that it is meant as the latter and not the

20 former?

21      A.  Ultimately what we found when this work was

22 completed is very few claims were defective.  So the

23 reports pulled claims in it that were outside the retro

24 contract period.

25          And the list also included fee schedule
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 1 maintenance.  So for fee schedule maintenance, that

 2 means, if a new procedure is introduced, the fee

 3 schedule did not get that new procedure or rate.

 4 Unfortunately, the reports pulled every claim for the

 5 provider -- and not just claims that had the procedures

 6 that had been maintained on a late basis.

 7      MR. STRUMWASSER:  I'm sorry.  Your Honor, I move

 8 to strike as nonresponsive.

 9      THE COURT:  Granted

10      MR. STRUMWASSER:  Could we have the question read

11 back please?

12          (Record read)

13      THE WITNESS:  Could you read it one more time,

14 please.

15          (Record read)

16      THE WITNESS:  I'm sorry.  I don't see the

17 distinction between one and two.

18      MR. STRUMWASSER:  Q.  Let me try it this way.

19 There's a reference to the claims work -- and I assume

20 that means "rework."

21      MR. VELKEI:  Are we on 7620 now?

22      MR. STRUMWASSER:  Right, the bullet she

23 identified.

24      Q.  So we have a statement that the claims

25 reworked during the week of January 15 had a high
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 1 nonpayment rate.  And I'm asking you -- well, I'm

 2 positing that that could be a statement that, "A lot of

 3 the claims that we reworked that week were claims that

 4 were originally paid zero."  That's one possibility.

 5 Do you understand that?

 6      A.  Right, but that's not what I was saying.

 7      Q.  So what you're saying -- and you wrote this

 8 bullet?

 9      A.  Yes.

10      Q.  The other possibility is that the claims may

11 have had a payment, but the rework appeared not to

12 require any additional payment; is that what you're

13 saying?

14      A.  Yes, that's what I'm saying, that the allowed

15 amount in the first adjudication continued to be the

16 allowed amount when the claim was reviewed for

17 potential rework.

18      Q.  And then you wrote, in all caps, why?  I take

19 it that means you were surprised by that observation?

20      A.  I was.

21      Q.  Were you not familiar with the criteria that

22 were being used to rework projects?

23      A.  I'm sorry.  I don't understand.

24      Q.  I gather your testimony is that the -- that

25 the rework projects cast their net very broadly such



9925

 1 that they captured a lot of claims that didn't require

 2 adjustment.  Right?

 3      A.  Yes.

 4      Q.  And I'm asking you, at the time you wrote this

 5 sentence, were you unaware of what the criteria were

 6 that defined that net?

 7      A.  I wouldn't have known each individual

 8 project's criteria.  I wasn't in that level of detail.

 9 I'm trying to understand it at this point in time as

10 CFO.

11      Q.  You write "WHY," in all caps, which, am I

12 correct in inferring means that you are very surprised?

13      A.  Right.  And this is an agenda to have that

14 question answered.

15      Q.  Okay.  Do you know whether the reworked claims

16 were only reworking them to check whether incorrect

17 payments were resulting from the retroactive contract

18 as opposed to errors that had nothing to do with the

19 retro loading?

20      MR. VELKEI:  Are you referencing the 97,000?

21      MR. STRUMWASSER:  I'm referencing the bullet that

22 we've been talking about.

23      THE WITNESS:  When we look at a claim, we look at

24 every potential step in the adjudication process and

25 look at it all for rework.
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 1      MR. STRUMWASSER:  Q.  Do you know whether the

 2 January 15th week claims reworks, whether that project,

 3 as it was being run in that week, was capable of

 4 capturing the errors that were identified regarding the

 5 EPDE feed?

 6      MR. VELKEI:  Your Honor, assumes facts not

 7 evidence it's assuming that there were errors related

 8 to EPDE in that bucket of claims that were being

 9 addressed.

10      THE COURT:  All right, sustained.

11      MR. VELKEI:  Thank you.

12      MR. STRUMWASSER:  I don't know either.

13      Q.  I'm just asking whether you -- whether the

14 rework was checking -- I take it that the key point

15 here was that these were reworks intended to determine

16 whether the change in fee schedules would have resulted

17 in a different payment; is that right?

18      A.  That would be one reason a project was

19 launched.  But fee schedules was not the only thing

20 that we were working on.  So fee schedule maintenance

21 is one.  Contract loading retroactivity -- so par

22 versus nonpar in the CTN transition, and other types of

23 rework projects, including any EPDE corrections.

24      Q.  That could be detected by the rework staff,

25 right?
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 1      A.  No.  That were specifically corrected, that

 2 then resulted in a report being run, that then resulted

 3 in transactions receiving report to review.  And the

 4 vast majority of the claims on those reports did not

 5 have errors in the claim payment.

 6      Q.  When did the EPDE reports, regular reports,

 7 start being generated?

 8      A.  Which reports are we talking about?

 9      Q.  The one you just described as the beginning to

10 of the, that claims were identified in EPDE reports and

11 then you had a downstream answer?

12      A.  Let me try it again.  If we were correcting

13 something from an EPDE load, then that correction was

14 sent to a team called the claims project management

15 team.

16          The claims project management team looked at

17 the change that was made, identified the time period

18 that claims would have been impacted, using the

19 provider TIN for that change, ran the provider's claims

20 in that time frame and sent the list to transactions.

21      Q.  When did that procedure start?

22      A.  I remember seeing those things happening in

23 August of 2006.

24      Q.  Now, is it correct that, by definition, a

25 rework is a claim that has not been paid correctly the
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 1 first time we touch it?

 2      A.  No.  A rework is a claim that's been received

 3 in for a potential review of payment accuracy.  It is

 4 not by definition an inaccurate claim.

 5      Q.  Back on 7619, that second bullet, "RIMS aged

 6 inventory greater than 60 days which, prior to the

 7 acquisition, had $5 million billed charge run rate is

 8 currently at $15 million."  Do you see that?

 9      A.  Yes, I see it.

10      Q.  Now, the "RIMS aged inventory greater than 60

11 days," those were principally PLHIC PPO claims?

12      A.  No, they would be PLHIC PacifiCare Life

13 Assurance Company, PacifiCare California point of

14 service out of network, and our administrative services

15 only customers.

16      Q.  You didn't have very much ASO business --

17 PacifiCare didn't have very much ASO business in

18 January 2007, did it?

19      A.  Well, I would guesstimate that we had 30,000

20 ASO customers.  And in January '07, we probably had, I

21 don't know, 140,000 PLHIC members and probably a

22 similar amount of PLAC members.

23      Q.  Of PLAC?

24      A.  PacifiCare Life Assurance Company.

25      Q.  So do you know whether this inventory greater
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 1 than 60 days was a majority PLHIC, a majority not

 2 PLHIC, or you're just not sure?

 3      A.  I would expect it to be spread between

 4 PacifiCare of California, PLHIC and PLAC.  And these

 5 claims, to the extent that they were over 60 days, are

 6 ultimately in the 2007 market conduct examination

 7 period.

 8      Q.  Right, because anything that's in a queue for

 9 60 days, if it's a California claim, is going to be

10 late under Insurance Code Section 1123.13, right?

11      A.  I don't know the code section.  I'll presume

12 that's correct.

13      Q.  I'll change the question then.  You know that

14 a claim that's going to be in a queue for 60 days is

15 going to be late under California law, right?

16      A.  I would expect it to be deemed late, yes.

17      Q.  Am I correct that, in that sentence that we

18 just read, that you are attributing this threefold

19 increase in RIMS aged inventory greater than 60 days to

20 the level of RIMS claims processing resources?

21      A.  No.  I was commenting that we had a backlog

22 that was unusually high for late inventory.  I was

23 concerned about resources in the context of rework.

24      Q.  Do you know why there had been a threefold

25 increase in this 60-day inventory, greater-than-60-day
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 1 inventory?

 2      A.  So this is January.  You know, I don't

 3 specifically remember if the California point of

 4 service, which we learned about -- I remember learning

 5 about in February, was starting to build up in RIMS.

 6 And I do remember that we have already talked about the

 7 fact that the aged inventory report that the

 8 transaction team would use on a daily basis didn't work

 9 for a couple of weeks.

10          I want to say that was in November of 2006.

11 So their ability to look at the actually oldest thing

12 was temporarily unavailable.

13      Q.  So that is one possible reason why you would

14 have a sharp increase in this inventory.  Another is,

15 would you agree in principle, it could be attributable

16 to a lack of claim payment resources, meaning people,

17 right?

18      MR. VELKEI:  Asked and answered, calls for

19 speculation.

20      THE WITNESS:  I don't think so.  My recollection

21 is that the claims payment turnaround time continued to

22 perform well.  And so in the context of this time

23 period, I think we're talking about the 37,000 claims

24 that were not paid in 43 days that were in my prior

25 direct testimony.
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 1      THE COURT:  So when there's an objection from

 2 counsel, you need to wait and let me rule on the

 3 objection before you answer.

 4      THE WITNESS:  I'm sorry.

 5      MR. STRUMWASSER:  Q.  On Page 7620, under the

 6 heading "2007 late contracts/CCI load - both commercial

 7 and Secure Horizons contracts," the second bullet under

 8 "Background," September communication to Kaja and

 9 Guisinger that contracts would miss October 31 deadline

10 likely not even to be completed by Christmas" --

11 "likely not even be completed by Christmas," what's

12 this referring to?

13      A.  We had a weekly report from the network

14 management team of our most complex non-standard

15 provider contracts that had historically not been

16 negotiated on a timely basis.  Because of the volume of

17 contracts that renew on January 1st, the deadline for

18 loading is October 31st.  So I was putting down the,

19 "Go back to the conversation.  Go back to whatever I

20 sent you in September with that list," so that we could

21 go through and see where we were, which contracts

22 actually had been received for loading and which ones

23 were still subject to negotiation.

24      Q.  Third bullet, NICE and RIMS have availability

25 to hold claims by DOS.  DOS, I take it, is date of



9932

 1 service?

 2      A.  Yes.

 3      Q.  So what you're saying here is that you could

 4 instruct RIMS that a claim that it has, if it falls

 5 within a certain range of dates of service, should not

 6 be processed but rather should be held, right?

 7      A.  Yes.

 8      Q.  So that would give you the ability for retro

 9 contracts to hold claims for providers whose contracts

10 are being retro loaded until that load is complete,

11 right?

12      A.  Yes.  This is used for renewal contracts,

13 where we actually know a new contract will be coming.

14      Q.  So for those, you in fact do that?  You hold

15 the claims until the contract has been loaded?

16      A.  Yes.  We make that attempt to do so, yes.

17      Q.  What did you do with respect to gap providers?

18      A.  They don't have claim holds because it is

19 unknown if a provider will actually accept a contract.

20      Q.  So you just paid them out of network?

21      A.  We pay them in accordance with what RIMS had.

22 And to the extent that the contract at the time was

23 not -- there was no contract, we would have paid it as

24 nonpar.

25      Q.  Under "Status as of January 22, 2007," the
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 1 first bullet, "Contract delivery to CCI has slipped

 2 from original schedule," what does this refer to?

 3      A.  Providers have not yet agreed to new rates.

 4 So the date they will be delivered for loading is not

 5 the same as it was in the last version we had.

 6      Q.  The penultimate bullet in that section, "All

 7 February effective date contracts are late, about

 8 $127 million of annual spend," what does that mean?

 9      A.  Well, February 1st, 2007 effective date

10 contracts would have been due on January 1st, 2007.  So

11 it meant that -- none of the February 1st contracts had

12 yet been agreed to by providers meant they would all be

13 late.

14      Q.  That body of contracts would have an annual

15 spend of $127 million, right?

16      A.  Across UnitedHealth Group.

17      Q.  And the last bullet in this section, "All

18 March effective date contracts are late on January 31,

19 '07," they are late under the internal processing

20 procedures that you have; is that what makes them late?

21      A.  Yes, we need the 30 days.  So it's

22 anticipating that there will be issues with March 31st

23 contracts because they're not yet finalized and signed

24 as of the date of this document.

25      Q.  Under, "Claims Processing Approach for 2007
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 1 DOS under shell/holds," the holds, I take it, are the

 2 DOS holds that we talked about a moment ago, where you

 3 would tell RIMS to hold on to certain claims until the

 4 renewal contracts -- the renewed contracts were loaded;

 5 is that right?

 6      A.  Yes.

 7      Q.  What are shells?

 8      A.  It's a synonym.

 9      Q.  Under "RIMS" within that section, "To be

10 defined," what was to be defined?

11      A.  I assume the fact that we were using shells.

12 This is probably a cut and paste from an earlier

13 document that preceded the decision to use the hold.

14      Q.  When was the decision to use the holds made?

15      A.  I had the first conversation in September of

16 2006.

17      Q.  So when was it implemented?

18      A.  They would have been implemented prior to the

19 effective dates.

20      Q.  Am I correct, then, that there was no holds

21 procedure implemented for CTN gap providers?

22      A.  No, because CTN gap providers are new, so

23 there's not an existing contract in place, and there's

24 not a place to put a renewal contract date for a claim

25 hold.
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 1      Q.  I apologize.  I did that question wrong

 2 because when I asked it, I asked, "Am I correct in

 3 assuming that there would be no holds?"  And I take it

 4 your answer was that "no, there were no holds," not

 5 like am I wrong.  So let me just do it again.

 6          There were no holds for CTN gap providers that

 7 were used, correct?

 8      A.  Correct.  There were no holds because those

 9 were not renewing contracts.

10      Q.  Right.  It's not physically impossible for you

11 to do a hold without a renewing contract, right,

12 without a prior contract?

13      MR. VELKEI:  Objection, vague as to "physically

14 impossible."

15      THE COURT:  I'll allow it.

16      THE WITNESS:  I think that, because we require a

17 tax identification number and a signed W-9 before we

18 load a contract, while it may not be physically

19 impossible, it would be a step we wouldn't do because

20 of our federal 1099 reporting requirements.

21      MR. STRUMWASSER:  Q.  You don't -- you have the

22 TIN for a nonpar physician whom you're going to pay,

23 right?

24      A.  The TIN is on the bill, yes.

25      Q.  So what impediment was there to providing --
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 1 to making a hold for gap providers whom you're trying

 2 to come to terms with?

 3      MR. VELKEI:  Asked and answered.

 4      THE COURT:  Overruled.

 5      THE WITNESS:  I think it's as simple as we don't

 6 know who is going to say yes.  So we would be holding

 7 claims that may not be appropriately held because

 8 perhaps there is no new contract coming.

 9      MR. STRUMWASSER:  Q.  Do you recall whether there

10 was a discussion of this issue and maybe getting the

11 consent of the provider to say, "While we're talking

12 about this, we're going to hold your claims.  Is that

13 okay with you?"

14      A.  I didn't participate in that transition.  I

15 wouldn't be a person to ask that question.

16      Q.  Back to the RIMS section of the claims

17 processing approach discussion, "Commercial regulatory

18 interest rate of 10 percent.  Rework projects beyond

19 resources; three regulators reviewing RIMS claims

20 payment practices."  Who are the three regulators?

21      A.  Well, Nevada was one.  DOI obviously is the

22 other.  I don't recall who the third was.

23      Q.  Not DMHC?

24      A.  I suppose it could make a reference -- yeah,

25 that could be true.
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 1      Q.  Were you having Texas issues at this time?

 2      MR. VELKEI:  Objection, irrelevant.

 3      THE COURT:  Sustained.

 4      MR. STRUMWASSER:  Well, your Honor, the question

 5 is really -- was really to come to get a sense of

 6 whether these were problems for PPO as opposed to HMO.

 7 And if there were three regulators other than DMHC,

 8 that's evidence that these were not HMO problems.

 9      MR. VELKEI:  Your Honor, I hate to open the door

10 to, if this comes into the record, we have to introduce

11 evidence about what was going on.  And it's completely

12 far afield and, frankly, prejudicial to the issues in

13 this case.

14      THE COURT:  I'm not sure about any of that.  She

15 answered the question.  Let's move on.

16      MR. VELKEI:  Thank you.

17      MR. STRUMWASSER:  Q.  So am I correct in reading

18 this bullet to be saying there are not enough resources

19 to handle all of the RIMS rework projects, right?

20      A.  Yes.  I think the bullet is actually saying we

21 need to use holds.  I think it was a cut and paste from

22 an earlier document -- because interest is 10 percent

23 and because I have concerns about resources.

24      Q.  On Page 7621, near the bottom of the page

25 under "California RIMS - June 23, 2006 CTN transition
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 1 projects," first bullet, "More than 38,000 claims that

 2 need to be touched plus more coming," do you see that?

 3      A.  Yes, I see that.

 4      Q.  These are the claims -- these are claims that

 5 needed to be reworked, right?

 6      A.  They were claims that needed to be reviewed.

 7 Most of them did not need to be readjudicated.

 8      Q.  But the word "reworked" encompasses review,

 9 even if you wind up not paying differently, right?

10      A.  Yes, it does.

11      Q.  By the way, when you have a rework and you

12 have a claim, it is entirely possible that you would

13 not have a payment -- that is to say, there would be no

14 new check coming out -- but the claim was incorrectly

15 paid, correct?

16      A.  I'm sorry.  I don't understand your question.

17      Q.  You have a claim that was reworked.  There was

18 no check issued.  That's all you know about it:

19 reworked, no check issued for an additional payment.

20 That doesn't mean it was correctly paid, does it?

21      A.  Yes, I think it does.  I'm sorry.  I don't

22 understand your example.

23      Q.  What if it is determined -- strike that.

24          It is possible, is it not, that the claim was

25 reworked and it was determined that the allowable
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 1 amount or the allowed amount was more than the prior

 2 processing provided for, but the delta, the difference,

 3 was still within the patient's deductible?

 4      A.  And the question is?

 5      Q.  That's possible, right?

 6      A.  Yes.  And even though the check is zero, I

 7 consider that to be an adjudication.

 8      Q.  But it's an adjudication that led to no

 9 additional payment, correct?

10      A.  But it led to a claim that is included in an

11 actual final count of rework.  We count those zero

12 payments.

13      Q.  But when you count the number of claims that

14 required additional payment, are you saying that you

15 counted them in that description?

16      A.  Yes, I am.

17      Q.  So this 38,000 claims that is described at the

18 bottom of Page 7621, this is part of the 97,000 claims

19 in rework queues, or is that a different set?

20      A.  It's a subset.

21      Q.  The second to the last bullet on the page, six

22 temps?  So as of the date of this document, you are

23 bringing in temps.  You are giving them two-day

24 refresher training and then having six of them work on

25 these reworks; is that right?
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 1      A.  Well, partially -- it's partially correct.  We

 2 brought in temporary employees.  We gave them a two-day

 3 refresher course, and we had them work new day claims.

 4 And we took experienced existing employees and deployed

 5 them on rework.

 6      Q.  You also took nine people from California who

 7 had HMO experience, and you trained them on RIMS,

 8 right?

 9      A.  Yes.

10      Q.  These are people who had never before trained

11 to process claims on RIMS, right?

12      A.  Yes.

13      Q.  So following this meeting on January 29, you

14 applied more resources to processing RIMS reworks than

15 had -- that were then at an unacceptable level of

16 inventory; is that your testimony?

17      A.  Well, it actually began prior to

18 January 1st -- January 2007.  The conversation about

19 resources began in the fall of 2006.

20      Q.  Now, is it your testimony that, after this

21 January 29 meeting, that RIMS rework was brought down

22 to acceptable levels?

23      A.  Yes.  Ultimately it was brought down to

24 acceptable levels.

25      Q.  How soon?
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 1      A.  It took some time.

 2      Q.  I'm sorry.  Did you finish?

 3      A.  It took some time.

 4      Q.  How much?

 5      A.  I don't know specifically.  Probably through

 6 May of 2007.

 7      Q.  Do you recall hearing or saying in mid 2007 --

 8 mid 2007 that rework projects related to the June 23,

 9 2006 CTN transition still had not been completed?

10      A.  I know that we continued to look for retro

11 contracts.  We continued to do everything we could to

12 make sure that we had received all of the claim -- all

13 of the TINs that had a retro contract issue.  So we

14 were learning how to find that information.

15      MR. STRUMWASSER:  7- --

16      THE COURT:  716.

17          (Department's Exhibit 716, PAC0609226,

18           marked for identification)

19      THE COURT:  716 is an e-mail with a top date of

20 July 10th, 2007.

21      MR. VELKEI:  We can remove confidentiality, your

22 Honor.

23      MR. STRUMWASSER:  How about on the prior document?

24      THE COURT:  The prior document --

25      MR. STRUMWASSER:  The prior document is already
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 1 in.  Excuse me.

 2      THE COURT:  I marked the more complex one as

 3 question marks, so we can talk about it later.

 4      MR. VELKEI:  Thank you.

 5      THE WITNESS:  I'm ready.

 6      MR. STRUMWASSER:  Q.  Do you recall this e-mail

 7 exchange?

 8      A.  I don't.

 9      Q.  The bottom half of the first page, we have an

10 e-mail from Elizabeth Wetmore to you, W-E-T-M-O-R-E.

11 Who is Ms. Wetmore?

12      A.  She was a person that supported PowerPoint

13 presentation design for Dirk McMahon.

14      Q.  No. 1, "Claims rework - quantification of

15 retro loads for 1/1/07 compare to the prior year at PHS

16 (Dirk's suggestion)."  And that would be Mr. McMahon,

17 right?

18      A.  Yes.

19      Q.  So she's trying to get a comparison of how

20 many retro loads there were in January of '07 versus

21 the number in January of '06; is that right?

22      A.  Yes, that's how I read it.

23      Q.  And she says, "If we cannot get that, I will

24 use the numbers Sue had in her details."  I take it --

25 is that you?
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 1      A.  Yes, I think that's me.

 2      Q.  Do you know what details Ms. Wetmore is

 3 referring to?

 4      A.  I don't.

 5      Q.  "Approximately" -- there's a quote.

 6 Approximately 1700 physicians contracted after 6/23/06

 7 and loaded 30 days or more after 6/23/06.  Rework

 8 project still not complete 9(sic) in June 2007."

 9      THE COURT:  "Completed."

10      MR. STRUMWASSER:  Q.  "...completed in June 2007."

11          Is that consistent with your recollection that

12 the rework projects for the CTN project were still not

13 completed in June of '07?

14      A.  Yeah, I guess so.  That's what this says.

15      Q.  Do you understand that to be saying that there

16 were 1700 providers who had contracts reloaded after

17 June 23, '06?

18      A.  That's what this says.  I know that it was

19 more than that.

20      Q.  You think this represents the subset of the

21 larger number that were loaded 30 or more days after

22 June 23?

23      A.  I think it's a subset of the information on

24 Page 3 of 5252.

25      Q.  Those are the projects -- those are the rework
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 1 projects that still had not been completed as of June

 2 of '07?

 3      A.  I mean, that's what this says.  The work that

 4 we did ultimately said "any retro contract."  And this

 5 particular subset is talking about retro and more than

 6 30 days had past.

 7      Q.  Ms. Berkel, do you remember hearing in October

 8 of '07 that the EPDE auto upload was causing

 9 significant data errors in RIMS and NDB?

10      A.  No, I don't remember that.

11      MR. STRUMWASSER:  717?

12      THE COURT:  Correct.

13          (Department's Exhibit 717, PAC0275401,

14           marked for identification)

15      THE COURT:  717 is dated October 2nd, 2007, and

16 it's, "Berkel Thoughts to Network Management and

17 Network Operations teams."

18      MR. STRUMWASSER:  Your Honor, I think I see the

19 same HR problem we had before.

20      THE COURT:  I believe so.  Why don't you just do a

21 redacted copy and --

22      MR. STRUMWASSER:  Sure.

23      MR. VELKEI:  Thank you, your Honor.

24      THE WITNESS:  Okay.  I'm ready.

25      MR. STRUMWASSER:  Q.  Do you recall this document?



9945

 1      A.  I do.

 2      Q.  Just a convention issue.  At the top we have

 3 "To" and "CCs."  Does that indicate the document was

 4 actually sent to those people, or is that just an

 5 indication that these are folks you'd want to talk to

 6 about this?

 7      A.  It could have been either.  I don't remember

 8 what actually occurred with this.

 9      Q.  But we cannot assume, just because there's a

10 "To" line there, that people actually received it?

11      A.  Well, I'm sure I discussed these items with

12 Tim and Beth.

13      Q.  Are you confident you sent them this document,

14 or would you have sent this document in the ordinary

15 course?

16      A.  Yeah, I usually would have.

17      Q.  Turn, please, to 5405.  Under the "Network

18 Operations - Contract Loading," second to last

19 paragraph, "RIMS Feed (Big Issue) EPDE PHS Auto Upload

20 caused significant data errors in RIMS and NDB.  Errors

21 and issues still being looked at, but new ones keep

22 happening."

23          Do you agree that the RIMS feed was a big

24 issue?

25      A.  This paragraph is a cut and paste of
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 1 information that I received from Roseanne Deis

 2 [phonetic] or Anne Harvey.  It could have been both,

 3 and Lisa Lewan.

 4          Those three people -- I had met with those

 5 three people prior to drafting this document.  And this

 6 is a cut and paste from their concerns.  I think that

 7 they were concerned that they were being asked to

 8 correct information for contract loading and that they

 9 didn't feel that that was their job.  So they described

10 this as a big issue.

11      Q.  Is that a no?

12      A.  I did not -- no, I did not describe it as a

13 big issue.

14      Q.  You did not consider it a big issue?  That was

15 the question.

16      A.  The contract loading in and of itself was a

17 very important issue to me, and getting it right was

18 very important to me.  But not everything really came

19 from EPDE issues.  I think we labeled it that way, but

20 many of the issues had nothing to do with EPDE.

21      Q.  So I'm going to try again.  It was not your

22 opinion that the RIMS feed was a big issue?

23      A.  Yeah, so RIMS doesn't feed anything.  So, no.

24      Q.  But RIMS gets fed, doesn't it?

25      A.  Yes, RIMS receives information from EPDE.
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 1      Q.  So isn't it in fact the case that, when we

 2 have the phrase "RIMS Feed (Big Issue) EPDE," that the

 3 RIMS feed is the EPDE issue, the feed to RIMS, right?

 4      A.  I think that's how she intends it, yes.

 5      Q.  And so I'm asking you now, do you agree that

 6 the EPDE feed to RIMS was a big issue?

 7      A.  Yes.  I think that the feed and the use of

 8 that tool caused us issues.  I would call it big, yes.

 9      Q.  And "PHS Auto Upload caused significant data

10 errors in RIMS and NDB," that's true, isn't it?

11      MR. VELKEI:  Calls for speculation.

12      THE COURT:  If you know.

13      THE WITNESS:  I don't believe it caused any errors

14 to NDB.  I don't know what that references.  Yes, we

15 had errors from the load to RIMS.

16      MR. STRUMWASSER:  Q.  Significant errors?

17      A.  Ultimately, no, I wouldn't call them

18 significant.

19      Q.  "Errors and issues still being looked at, but

20 new ones keep happening," was that a true statement

21 when it was written by you?

22      A.  I didn't write this paragraph.

23          Yes, errors and issues keep happening because

24 contracts continue to renew.  Contracts continue to be

25 new.  It's a very fluid process.
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 1      Q.  Just so we're clear here, you were not the

 2 author of the words initially, but you then

 3 incorporated them in a document that you sent out under

 4 your name, right?

 5      A.  I incorporated them so I could have a

 6 discussion with Tim Kaja about these, yes.

 7      Q.  Would you have incorporated them for a

 8 discussion with Mr. Kaja if you disagreed with it?

 9      A.  I'm trying to understand why his business

10 partner has these concerns.  And I'm trying to create a

11 dialog between the two teams.  So I'm presenting the

12 information to him.  I'm not validating the truth or

13 not.

14      Q.  "Network Management cannot can't [sic] work

15 long or hard enough to find them all and then go

16 through massive PDLT (inc RETRO approval) to clean them

17 all up."  What's PDLT?

18      A.  I can't describe what that acronym actually

19 stands for.  It is a form that needs to be submitted

20 for certain types of provider contracts.

21      Q.  Is it a correct reading of that sentence that

22 there are not enough people in network management to

23 find all of the new errors and go through the massive

24 PDLT to clean up all the errors?

25      A.  I don't know about -- I can't comment on the
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 1 resources.  That's what they're saying is they're not

 2 resourced to do that work.

 3      Q.  "EPDE feed and PHS auto upload process is not

 4 behaving as expected in all cases."  I take it that you

 5 don't disagree with that?

 6      A.  Correct, I don't disagree with that.

 7      Q.  "Duplicate records are being created in RIMS,

 8 cons" -- C-O-N-S -- "check information not being

 9 consistently followed, existing records are not being

10 updated."

11          What are "cons," C-O-N-S, "check information"?

12      A.  I don't know.

13      Q.  You don't know what "cons" stands for?

14      A.  I don't know what she means.

15      Q.  It was the case that duplicate records were,

16 at this period, being created for RIMS?

17      A.  I don't have that recollection.  Perhaps.

18      Q.  And there was a problem with existing records

19 not being updated at this time, right?

20      A.  I can't think of a specific example, but there

21 probably are some.

22      Q.  "Network Management Staff is overwhelmed

23 trying to get things correct."  Had you heard from more

24 than just whoever it is who gave you this paragraph

25 that network management staff was overwhelmed?
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 1      A.  I don't remember.

 2      Q.  Were you surprised to hear that they thought

 3 that network management staff was overwhelmed?

 4      A.  Was I surprised?  You know, I don't really

 5 remember.  I had a conversation with them, and -- well,

 6 let's see.  This is October.  I mean, I'm just getting

 7 into this role, and I'm learning things.  I'm trying to

 8 get my arms wrapped around these issues.

 9      Q.  Did you in fact discuss the topics in this

10 paragraph with Mr. Kaja?

11      A.  Well, I don't remember each of these specific

12 things.  My recollection is that the result of this

13 conversation with Mr. Kaja led to a process between the

14 contract loading team and the network management team

15 to share this feedback and to more collaboratively work

16 on these issues.

17      Q.  Did the conversation result, directly or

18 indirectly, in any additional resources?

19      A.  I don't know.

20      Q.  Do you know whether additional resources were

21 made available to network management staff for these

22 tasks?

23      A.  I don't know.

24      Q.  So you don't know whether additional resources

25 were ever obtained to detect and correct the EPDE feed
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 1 issues?

 2      MR. VELKEI:  Assumes that network management was

 3 the person responsible for doing it.  Assumes facts not

 4 in evidence.

 5      MR. STRUMWASSER:  Okay, fair enough.

 6      Q.  Would network management be the people

 7 responsible for detecting and correcting EPDE-caused

 8 errors?

 9      A.  No, they were not.  It was the contract

10 loading team.  There was a dedicated EPDE team from

11 June of 2006, and it continues today.

12      Q.  The EPDE team is in what department?

13      A.  Well, at the time, it was in Tim Kaja's

14 contract loading team.

15      Q.  Yes.  What was that team in?  What department?

16      A.  Network operations.

17      Q.  As opposed to network management?

18      A.  Yes.

19      MR. STRUMWASSER:  I actually think that might be a

20 good place for a break.

21      THE COURT:  All right.  Return at 1:30?

22      MR. VELKEI:  Fine.

23      THE COURT:  Okay.

24          (Whereupon, the luncheon recess was

25           taken at 11:43 o'clock a.m.)
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 1                     AFTERNOON SESSION

 2                         ---o0o---

 3          (Whereupon, the appearance of all

 4           parties having been duly noted

 5           for the record, the proceedings

 6           resumed at 1:39 o'clock p.m.)

 7      THE COURT:  All right.  Go ahead.

 8      MR. STRUMWASSER:  Thank you, your Honor.

 9      CROSS-EXAMINATION BY MR. STRUMWASSER (Resumed)

10      MR. STRUMWASSER:  Q.  You don't by any chance have

11 a copy of Exhibit 696 up there and really handy such

12 that I don't have to hand it out?  I'm happy to.  I

13 just don't want to add to your burden.

14      A.  I do.

15      THE COURT:  This is 696.

16      MR. STRUMWASSER:  Q.  Ms. Berkel, you will recall

17 this is an e-mail chain we previously discussed that

18 relates to some of the rework issues that PacifiCare

19 was facing in January of '08.

20          The second page, 4163, I'd like to you look at

21 the bottom e-mail from you to Mr. Kaja.  And that

22 extends onto the second page, 64.  And directing your

23 attention to the section near the bottom, "Overarching

24 goals," we have the statement starting on the third

25 line, "Stop building the pile of problems by at least
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 1 getting the new retro handled."  So is the gist of this

 2 that you wanted to start completing reworks for the new

 3 retroactive contracts?  Is that what you're saying?

 4      A.  Yes.  More specifically, I was saying let's

 5 work 1/1/2008 retro and not let that inventory build.

 6      Q.  "Appropriate controls around retro when HNS is

 7 used."  HNS is an outside vendor, right?

 8      A.  Yes, it's a vendor that helps us with complex

 9 hospital pricing algorithms.

10      Q.  And at this time, is it fair to infer that

11 there were not appropriate controls in place for HNS?

12      A.  No, that's not fair.

13      Q.  So do you think it was inappropriate for you

14 to have written in this e-mail "Appropriate controls

15 around retro when HNS is used"?

16      A.  I was basically saying help me understand how,

17 if an HNS process is retroactive, that we are catching

18 that for self-initiated rework.  What are the controls?

19 Explain it to me.

20      Q.  So you didn't know one way or the other

21 whether there were adequate controls?

22      MR. VELKEI:  Your Honor, I just want to object to

23 the relevance.  We're talking about HNS, which is a

24 vendor we use for hospital pricing algorithms.  That's

25 not at issue here.  We are talking about provider
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 1 issues, not hospital facility issues.

 2      THE COURT:  Hospitals are providers.

 3      MR. VELKEI:  But they're really not.  There's

 4 physician providers and then there are hospitals.

 5 They're two distinct categories.

 6      THE COURT:  We've had CTN with hospitals.

 7 Overruled.

 8      THE WITNESS:  Yeah, I mean, my -- it looks like I

 9 clarified that a little bit on Bates 4162, where I said

10 I filed this one report.  It had a November 1st, 2007,

11 contract.  It was received by HNS on 10/5, and the

12 report didn't have a completion date.  So I'm asking a

13 general question, How does this work?

14      MR. STRUMWASSER:  Q.  Below that on 4162, we have

15 an e-mail to you from Mr. Guisinger.  And he asks what

16 your e-mail means because, quote, "From a loading

17 perspective, HNS is caught up (running the usual approx

18 blank week" -- I'm sorry, "(running the usual approx

19 week behind CCI)."

20          So is it fair to read this to say that

21 Mr. Guisinger is of the view that HNS is having a hard

22 time keeping up?

23      A.  No.  I think he's saying that's the standard

24 turnaround time that -- and that he doesn't see any

25 delay issues.  So I was giving him an example.
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 1      Q.  So the sentence that you called to our

 2 attention a moment ago regarding the 11/1/07 contract,

 3 that was a contract that was submitted by a provider on

 4 October 5 of '07, right?

 5      A.  I actually think it was submitted by network

 6 management on October 5th.

 7      Q.  So by the provider earlier than that; right?

 8      A.  I'm sorry?

 9      Q.  So submitted by the provider earlier than

10 October 5th, right?

11      A.  I don't know, but probably.

12      Q.  As of January 11 of '08, it still had not been

13 loaded, correct?

14      A.  No.  As of January 18th, 2008, I had a report

15 that didn't show a completion date.  Whether or not it

16 was loaded or not, I don't know.

17      Q.  You say, "It is these types of delays that I

18 am concerned we are creating rework with no way to

19 track it," right?

20      A.  That is what I said.

21      Q.  That was true at the time, there was no way to

22 track it, right?

23      A.  I didn't know how we were tracking it.  I was

24 asking the question.  I was sending a list to Tim,

25 saying, "Here are the things I'd like to talk about."
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 1          He, in advance of the meeting, is saying,

 2 "Help me understand this issue so that, when we get to

 3 the meeting, I can speak intelligently about it."  So I

 4 give him an example.

 5      Q.  Did he or did Mr. Guisinger ask you -- ask for

 6 the example?

 7      A.  Mr. Guisinger asked me the question.  He's on

 8 the initial agenda e-mail.

 9      Q.  Okay.  I just wanted to make sure I didn't

10 miss something here.

11          Do you know whether, after these e-mails,

12 additional controls were placed around retro when HNS

13 was used?

14      A.  We put in additional policy and procedure to

15 ensure that, if HNS algorithms were after the effective

16 date, that that information was sent to claims project

17 management for self-initiated rework.

18      Q.  So that's a yes?

19      A.  It is a yes.

20      Q.  Then on that same page, 4162, near the end of

21 your e-mail at the top, "Forgetting the specifics of

22 this one, my point is that supporting EPDE potential

23 rework projects is not something we are staffed for

24 given all the regulatory corrective actions."

25          So is it an appropriate inference from that
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 1 statement that, as of the date of this e-mail, there

 2 were not enough staff to support EPDE potential

 3 reworks?

 4      A.  That's what I said at the time.  The ultimate

 5 outcome of this is that the network operations team

 6 sent more specific instructions to the claims project

 7 management team which reduced their level of questions

 8 and helped them more successfully launch the projects

 9 in a shorter turnaround time.

10      Q.  So you were wrong at the time when you said

11 that there were not sufficient resources?

12      A.  There weren't sufficient resources given our

13 approach at the time, and so we were process improving

14 to shorten the amount of time it was taking to do these

15 projects.

16      Q.  In part, did that process improvement

17 consistent of narrowing the number of projects --

18 rather, the number of claims that you were going to

19 rework?

20      A.  That preceded January of 2008.  Getting better

21 reporting was something we continually worked on from

22 January of 2007 forward.

23      Q.  Now, in the beginning of February, let's say

24 February of 2008, you had a large body of -- large

25 inventory of reworks that still needed to be processed,
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 1 do you recall?

 2      A.  I recall a large body of rework for PacifiCare

 3 of California.  I don't recall a large body of rework

 4 for PLHIC.

 5      MR. STRUMWASSER:  Are we on 718?

 6      THE COURT:  We are.  718 is a document "PHS

 7 Operational Remediation," dated 2/3/08.

 8          (Department's Exhibit 718, PAC0124395,

 9           marked for identification)

10      MR. STRUMWASSER:  Actually, I think while the

11 witness looks at that, let me just distribute 719 also,

12 your Honor.

13      THE COURT:  All right.  Tell me the number of this

14 one again?

15      MR. STRUMWASSER:  I'm sorry.  719?

16      THE COURT:  No, the one you just distributed.  It

17 doesn't have a number on it.

18      MR. STRUMWASSER:  No, this is a new exhibit.

19      THE COURT:  Oh, it is.

20      MR. STRUMWASSER:  I'm sorry.

21      THE COURT:  Sorry.  719 is an e-mail with a top

22 date of February 7th, 2008.

23      MR. STRUMWASSER:  Thank you, your Honor

24          (Department's Exhibit 719, PAC0646488,

25           marked for identification)
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 1      THE WITNESS:  I'm ready.

 2      MR. STRUMWASSER:  Q.  Have you had a chance to

 3 look at 719 also?

 4      A.  I have.

 5      Q.  719 concerns a document called "PHSR5.doc."

 6 Am I correct in inferring that 718 is in fact that

 7 document?

 8      A.  I think so.

 9      Q.  We know from 718 that the document in question

10 was something that you and Mr. McMahon reviewed, right?

11      A.  Yes, I helped Dirk write this document.

12      Q.  In the e-mail from Mr. McMahon addressing

13 "Folks," there's a reference to "the PHS OBR last

14 week."  What's that?

15      A.  Well, "OBR" stands for operation business

16 review.

17      Q.  So we have here in 718 a document that is

18 prepared to apprise the recipients of the regulatory

19 developments that had just come to pass, right?

20      A.  That was one of the purposes, yes.

21      Q.  And this is, like, the week after the filing

22 of the OSC and the release of DMHC's action as well,

23 right?

24      A.  And it also follows a meeting in Cypress that

25 those people attended.
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 1      Q.  In the second paragraph, you have a heading,

 2 or I guess you can call it a slug line, "Overall

 3 Operations Perspective."  And within that, somewhere in

 4 the middle of the paragraph, there is a sentence that

 5 says, "However, the provider service experience is not

 6 yet stable."

 7          Do you accept that that is a true statement as

 8 of February 3, '08?

 9      A.  Well, I -- I would say that's true in the

10 context that we were launching a new provider service

11 model in that time frame.  And so getting that

12 launched -- and California was the first state that the

13 project was rolled out for -- we were not where we

14 wanted to be.

15      Q.  And this introduction of a new provider

16 service model, was that introduced in response to

17 provider experience instability or did that create the

18 provider experience instability?

19      A.  Neither.

20      Q.  Well, I asked you whether this statement was

21 true.  And you said, "Yes, because we rolled out a new

22 provider service" -- what was your phrase?

23      A.  A model to meeting face to face with our

24 contracted providers.

25      Q.  I take it you're not saying that the rolling
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 1 out of that new model, those face-to-face meeting

 2 procedures, that did not introduce instability into the

 3 provider service experience, did it?

 4      A.  No.

 5      Q.  So the rolling out of that model, was that

 6 occasioned by the fact that, at that time, the provider

 7 service experience was not stable?

 8      A.  No.  I believe that it was a national

 9 initiative that was designed to put more face-to-face

10 contact with our providers in a group that didn't

11 negotiate contract rates with them.

12      Q.  In other words, a different set of faces than

13 the faces with whom they had been negotiating?

14      A.  Yes.

15      Q.  And this is a -- an initiative that is

16 intended to address the concerns of both DMHC and CDI,

17 right?

18      A.  No, the initiative was independent of the

19 California regulators.

20      Q.  Okay.  Then below that, we have a list of five

21 discrete categories of provider service problems.

22          (Mr. McDonald enters the courtroom)

23      MR. STRUMWASSER:  Q.  The first bullet is

24 "Misdirected Claims."  And am I correct that

25 misdirected claims is an HMO, not a PPO issue?
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 1      A.  Correct, that is HMO.

 2      Q.  "Retro - Contract Loads," that's a both PPO

 3 and HMO problem?

 4      A.  It would be both.

 5      Q.  "Provider Dispute Resolution" would be both?

 6      A.  In this context, it is HMO.

 7      Q.  Well, as a general matter, provider dispute

 8 resolution is both, is it not?

 9      A.  Both regulators have a provider dispute

10 resolution requirement.

11      Q.  And in fact, during this period, you were

12 having problems with provider disputes, both on the HMO

13 and on the PPO side, were you not?

14      A.  The PPO side related to timeliness, yes.

15      Q.  And then "Paper Claims/Secondary Document

16 Routing," that pertained in general to both HMO and

17 PPO?

18      A.  It did.

19      Q.  And "Claims Payment Accuracy and Timeliness,"

20 was that principally a PPO issue?

21      A.  No, it was principally an HMO issue.

22      Q.  Was that a concern having to do with

23 capitation payments or claim payments?

24      A.  It was a concern with the fact that -- with

25 the claims payments for point of service out of
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 1 network, as well as a complex set of claims that were

 2 defective from February 2007 to May 2007 related to

 3 capitation and the HMO product.  And --

 4      Q.  Okay -- I'm sorry.  Go ahead.

 5      THE COURT:  Let her finish.

 6      THE WITNESS:  And that issue, which I'll call the

 7 out-of-area issue, is the vast majority of the 300,000

 8 pieces of rework that is described in the next

 9 paragraph.

10      MR. STRUMWASSER:  Q.  As to the PPO piece of it,

11 those were -- that has to do with the payment accuracy

12 and timeliness of PPO payments -- of POS payments --

13 I'll start over.

14          As to the POS part of your prior answer, that

15 had to do with the timeliness and accuracy of POS

16 payments made by RIMS, right?

17      A.  The out of network is paid on RIMS, yes.  Is

18 that what you mean?

19      Q.  That -- I think that's helpful, but I want to

20 make sure that we're all on the same page here.

21          If there were claims payment accuracy and

22 timeliness issues, those claims -- regarding POS, those

23 claims would have been paid on RIMS, right?

24      A.  Yes.  And the accuracy issue was that they

25 were being closed on the NICE engine, and they were not
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 1 being paid at all on the RIMS engine.  And those were

 2 remediated, you know, March of '07 to June or July of

 3 '07.  And that caused us to fail the DMHC quarterly

 4 timeliness report under AB 1455.

 5      Q.  Page 4396, section entitled "Retro Contract

 6 Loads."

 7          So we have a confirmation here that, in 2008,

 8 there were still problems with delays in loading

 9 provider contracts, right?

10      A.  No.  This paragraph is referring to our

11 PacifiCare of California Department of Managed Health

12 Care corrective action that said we would go back and

13 look for retroactive contracts on the HMO engine, which

14 we had not been doing prior to that corrective action

15 commitment.

16      Q.  But you're not saying that there were not

17 retro contract loads in 2008.  You're just saying this

18 paragraph is not about them?  Excuse me -- retro

19 contract load issues for RIMS, you're just saying that

20 this paragraph is not about those, right?

21      A.  This paragraph is talking about how we're

22 going to define the rework for NICE, and it relates

23 back to the bottom paragraph on 4395 that talks about

24 the 60 FTEs we hired for the NICE engine in Ireland.

25      Q.  But you are not saying that there were not
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 1 provider dispute resolution issues in 2008, right?

 2      MR. VELKEI:  You mean retro load issues?

 3      MR. STRUMWASSER:  Retro load issues, right.

 4      THE WITNESS:  There are always going to be retro

 5 contract loads.  That's the nature of this industry in

 6 provider contracting.

 7      MR. STRUMWASSER:  Q.  Then down in the section

 8 entitled, "Paper Claims/Secondary Document Routing -

 9 During the course of the integration, some of our mail

10 operations and document routing processes were broken.

11 This resulted in late paid claims and provider disputes

12 not being handled in a timely manner."

13          That's a problem that affected PPO, right?

14      A.  Yes, I agree that that was both HMO and PPO.

15 And Dirk also goes on to say that the issue is largely

16 behind us.

17      MR. STRUMWASSER:  Are we talking 720 now?

18      THE COURT:  We are.

19      MR. VELKEI:  Your Honor, on 719, we can remove

20 confidentiality too.  I just want to take a closer look

21 at 718, if that's okay.

22      THE COURT:  No problem.  So 718 is a question.

23 And we can take it off 719 and 720, correct?

24      MR. VELKEI:  One second on 720.  I just got it.

25          There's a lot of data on Pages 2 and 3, so I'd
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 1 like to just put a question mark on this one.

 2      THE COURT:  All right.

 3          (Department's Exhibit 720, PAC 0296977,

 4           marked for identification)

 5      THE WITNESS:  I'm ready.

 6      MR. STRUMWASSER:  Q.  Do you recall this e-mail

 7 sequence?

 8      A.  No.

 9      Q.  On Page 6978, we have an e-mail to a long list

10 of folks, including you, from Carol Shafman.  Who is

11 she?

12      A.  She works on the reporting team for Dirk

13 McMahon.

14      Q.  And she's got sections regarding different

15 platforms and -- or different companies.  And we have a

16 section near the bottom of Page 6978 entitled,

17 "PacifiCare Observations."  And the first observation

18 is, "Overall ending inventory at 256K up 23K driven by

19 ADJ."  What is "ADJ"?

20      A.  It means it's driven by an adjustment that's

21 an estimate.  It's not a specific count.

22      Q.  In other words, the numbers 256K and 23K are

23 an estimate?

24      A.  It is an estimate, and this inventory is

25 talking about NICE.
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 1      Q.  Then under, "PacifiCare Reporting

 2 Notes/Updates," it says, "The large number" -- "jump in

 3 numbers is caused by a Non-HMO regulatory project."  Do

 4 you see that?

 5      A.  I see that.

 6      Q.  So is it fair to say at least the 23K up jump

 7 is a non-HMO issue?

 8      A.  I guess that may be what she's saying in

 9 total, yes.

10      Q.  Item 3 under "PacifiCare Observations,"

11 "Processed at 81K, up 11K driven by RRG."  What's an

12 "RRG"?

13      A.  I don't recall what the acronym stands for,

14 but it means that the production is real.  It wasn't --

15 it wasn't a change in estimate.  It wasn't an ADJ.

16      Q.  Item 2 under "PacifiCare Reporting Notes,"

17 says that, "PHS has revised the number of claims for

18 the limited fee schedule issue in PPO."  What's the

19 limited fee schedule issue?

20      A.  I don't remember.

21      Q.  Limited fee schedules are schedules under

22 which you pay out-of-network providers; is that right?

23      A.  If the employer policy is a limited fee

24 schedule policy.

25      Q.  Do you recall there being an issue that the
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 1 limited fee schedule had not been updated for several

 2 years?

 3      A.  I do recall that issue, but I recall it

 4 earlier than April of 2008.

 5      Q.  So it's your testimony that by April of 2008

 6 that issue had been resolved?

 7      A.  You know, I just don't remember.

 8      Q.  Under "Potential Claim Issues," we have ten

 9 items listed on the bottom of 6978 going on to the next

10 page.  And nine of the ten issues are RIMS issues.

11          First one [sic] says, "Limited fee schedule

12 for 01/01/08 to 03/14/08."  Does that suggest this is a

13 different issue than the failure to update the schedule

14 that you think occurred earlier?

15      THE COURT:  Just so there's no misunderstanding,

16 it's the No. 2 in that list of ten.

17      MR. STRUMWASSER:  Thank you.

18      THE WITNESS:  First off, we don't know what the

19 prior limited fee schedule issue is.  So whether it was

20 failure to update or not, I don't remember.

21          I don't know if it's the same, if perhaps the

22 list of things that we're watching that would then

23 theoretically, when they get to at least an estimation

24 level, would be added by an ADJ add.  So I don't know

25 if it's the same or if it's a different time period.
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 1      MR. STRUMWASSER:  Q.  Okay.  Let's tidy this up a

 2 bit.

 3          You do recall that there was an issue that the

 4 limited fee schedule had gone un-updated for some

 5 years?

 6      A.  Yes.  And my recollection is that's similar

 7 to, again, new billing procedures being used by the

 8 industry and the limited fee schedule not listing them,

 9 which meant that oftentimes we would be paying bill

10 charges and making an overpayment.

11      Q.  And you don't recall there being providers who

12 were complaining that they were being underpaid under

13 the limited fee schedule?

14      A.  No, I don't.

15      Q.  And your recollection is that the updating

16 issue was substantially earlier than 1/1/08?

17      MR. VELKEI:  Misstates her testimony.  She says

18 she doesn't recall.

19      THE WITNESS:  I don't really remember.

20      MR. STRUMWASSER:  Q.  The second item is, "UCSF

21 Med Group PHS PPO contract load correction."

22      THE COURT:  It's actually the third item.

23      MR. STRUMWASSER:  Thank you.

24          The third.  Thank you, your Honor.

25      Q.  So that was another claim issue that was
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 1 looming on the horizon in April of '08?

 2      A.  It looks that way, yes.

 3      Q.  You don't recall it?

 4      A.  Well, earlier this morning we talked about

 5 UCSF having settlement through 3/14/2008 dates of

 6 service.  And we also saw there was a project for the

 7 3/15/08.  So I would presume that this one is related

 8 to either one of those.

 9      Q.  Okay.  Item No. 4, "CMS Rate Load," what's a

10 CMS?

11      A.  It stands for the Centers of Medicare

12 Services.  It refers to the federal government.

13      Q.  So these are the rates that correspond to the

14 CPT codes?

15      A.  You know, almost every year, CMS makes some

16 kind of retroactive rate change through its

17 legislation.  I think this is one we were watching for,

18 waiting for a final decision to be made.

19      Q.  That's interesting.  But the question is, is

20 this a reference to the CMS rates paid for CPT codes?

21      A.  Yes.  It would mean that, if the federal law

22 changed, then our fee schedules would need to be

23 updated.

24      Q.  Item 5 is "RIMS and DST SDHP," what's that?

25      A.  So the self-directed health plan product is
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 1 paid on the DST claims engine.

 2      Q.  And so all we can really discern here is that

 3 there were retro contract load issues regarding both of

 4 those platforms, right?

 5      A.  It's not unusual for providers to still be

 6 negotiating new rates with a March 1st or April 1st,

 7 effective date.  So we're continuing to ask ourselves

 8 are there going to be any more retro contracts from the

 9 calendar year renewal process.

10      Q.  SDHP is regulated by the Department of

11 Insurance, right?

12      A.  That's my understanding, yes.

13      Q.  Let's skip down to Item No. 8, "Provider

14 Records not updated to Reflect United Pricing -

15 November of '07."

16          That's a claim issue that you were -- that you

17 saw coming in January of -- excuse me, in April of '08,

18 right?

19      A.  Yeah, I believe this relates to the use of

20 PPO1, which is not a California tool.

21      Q.  The claims that use United pricing are only

22 RIMS non-California claims; is that right?

23      A.  So, yes, in the seven other states, there were

24 United and PacifiCare contracts.  And there was an

25 effort underway to only have the United contract



9972

 1 prevail and claims in those states would get United

 2 pricing under PPO1.

 3      Q.  Item No. 9, "California and Washington pre-ex

 4 denials from 7 to 12 months."

 5          Now, that's the issue we've talked about here

 6 for California where there was a pre-ex period for 12

 7 months where the law only permitted 6 months, right?

 8      A.  Yes.

 9      Q.  And you encountered that problem as well in

10 Washington?

11      MR. VELKEI:  Objection, relevance.

12      THE COURT:  What's the relevancy?

13      MR. STRUMWASSER:  Because in Washington there was

14 no question about policy approval, which is one of

15 their defenses here.

16      MR. VELKEI:  Well, so what?  Washington regulators

17 are not suing us here.

18      THE COURT:  Sustained.

19      MR. VELKEI:  Thank you.

20      MR. STRUMWASSER:  Q.  The first page of this

21 Exhibit 720, 6977, we have a long e-mail from

22 Mr. McMahon.  And at the bottom part of the first page,

23 we have his PHS section.  He asks, "Why are we not

24 making more headway in identifying 'other' rework."

25          What does the phrase "other rework" refer to?
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 1      A.  You know, I don't -- without seeing the actual

 2 document, "other" versus the total number, I can't

 3 distinguish.  But what I do remember about this time

 4 frame was that he was frustrated with how long it was

 5 taking us to work through the rework inventory.  And

 6 this related to our PacifiCare of California numbers.

 7          We hired 60 FTEs to create capacity for the

 8 300,000 claims that we committed to the Department of

 9 Managed Health Care to work.  But they really didn't

10 start producing until May 1st because there's a long

11 training time for the NICE claims engine.  Generally

12 it's an eight-week training process before they can be

13 deployed in a normal production environment.

14          So we didn't make progress on the NICE rework

15 until May 1st and forward.

16      Q.  You hired 60 people to work on this HMO

17 problem?

18      A.  Yes, we did.

19      Q.  So who are the hundred people that Mr. McMahon

20 is referring to in this e-mail?

21      A.  I don't know.

22      Q.  Is it your testimony Mr. McMahon did not feel

23 that you were behind the power curve with respect to

24 any of the PLHIC claims, rework claims?

25      A.  I don't remember PLHIC having an inordinate --
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 1 an unusual amount of rework in 2008.  It was all

 2 PacifiCare of California that we were managing.

 3      Q.  Well, except for the item that Ms. Norket

 4 refers to on -- that's attributed to Ms. Norket on Page

 5 6978, right?

 6      A.  It wouldn't be unusual to receive a report

 7 that initially starts at 19,000 claims.  And in fact,

 8 Item No. 2 on 6978 says she received a report that had

 9 27,895, and after a first round of review, they were

10 reducing that number by 13,967.

11          So this is our process.  And this e-mail is

12 summarizing the fact that, every week, we're taking a

13 look and managing our inventory and doing everything we

14 can to get rework through our system.

15      MR. STRUMWASSER:  We're going to move on to a new

16 topic.  I don't know if you want to take a break now,

17 or --

18      THE COURT:  Take a quick break?  Sure.

19      MR. VELKEI:  2:45?

20      THE COURT:  Sure.

21      MR. VELKEI:  Thank you, your Honor.

22          (Recess taken)

23      THE COURT:  All right.  We'll go back on the

24 record.

25      MR. STRUMWASSER:  Q.  Ms. Berkel, you remember
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 1 testifying about your involvement in CDI's 2007 exam?

 2      A.  Yes.

 3      Q.  You said that, before the exam started,

 4 Ms. de la Torre made many outreaches to the Department

 5 to attempt to determine the scope of its examination,

 6 right?

 7      A.  Yes.

 8      Q.  You testified that, at the entrance conference

 9 in early August, you asked CDI for something called an

10 audit testing plan?

11      A.  Yes.

12      Q.  That you had received one of those from DMHC

13 at the beginning of their audit; is that right?

14      A.  Yes, we had.

15      Q.  And that it had set forth DMHC's specific

16 tests for how they would be measuring what success was

17 for seven or eight different measurement points.  Do

18 you remember that testimony?

19      A.  I do.

20      Q.  You said you didn't have a clear understanding

21 of how CDI would be measuring PacifiCare because you

22 didn't get an audit testing plan from CDI.  Do you

23 recall saying that?

24      A.  Yes.

25      Q.  And Ms. Vandepas explained to you that the
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 1 CDI's practice is not to provide an audit testing plan,

 2 didn't she?

 3      A.  Yes.

 4      Q.  You don't doubt that that is the practice at

 5 CDI, right, not to provide an audit testing plan?

 6      MR. VELKEI:  Calls for speculation.

 7      THE COURT:  If you know.

 8      THE WITNESS:  I don't know.

 9      MR. STRUMWASSER:  Q.  To your knowledge, had PLHIC

10 ever received an audit testing plan from CDI?

11      A.  I wouldn't know.

12      Q.  You also testified about other efforts you and

13 your staff made during the course of the exam to get a

14 better understanding of what CDI was finding and its

15 areas of concern.  Do you remember that?

16      A.  I do.

17      Q.  Ms. Berkel, had CDI given you an audit testing

18 plan at the commencement of the 2007 exam, would that

19 have altered how PacifiCare conducts its insurance

20 business at that time?

21      A.  I don't know what you mean.

22      Q.  If you had gotten an audit testing plan in

23 August of 2007 from the Department, would that have

24 made any difference in how PacifiCare Life and Health

25 Insurance Company conducted its business starting in
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 1 August of 2007?

 2      A.  You know, I don't really know what you mean by

 3 "conducting business."  When I think back on the

 4 violations and the fact that the vast majority of them

 5 are related to claims acknowledgment, I wonder, if

 6 there had been more understanding of what the test was

 7 around claims acknowledgment and what was successful

 8 for CDI, if we would have had a different outcome to

 9 our response on December 7th.

10      Q.  Well, specifically, knowing what the

11 Department did in fact look for and cite, if you had

12 known on August 1, 2007 what the draft report in

13 November of 2007 was going to say, would any of the

14 business processes at PLHIC have been altered?

15      A.  Well, yes, because we did alter business

16 processes based on our December 7th response.  So we

17 probably would have done those things earlier.

18      Q.  And what business practices did you alter?

19      A.  We implemented focused audits for interest

20 accuracy.  We made a number of changes to our

21 preexisting condition claims processing.  We put

22 corrective actions around our timeliness for provider

23 dispute resolution.

24      Q.  I'm sorry.  You put what?

25      A.  We put weekly measurement of our timeliness of
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 1 provider dispute resolutions.  You have to go back and

 2 look at that letter.

 3          We reworked about 4600 claims for interest

 4 accuracy.

 5      Q.  So we have basically three topics: interest,

 6 pre-ex, and PDR, right?

 7      A.  Those were the three I mentioned.

 8      Q.  With respect to interest accuracy, if you had

 9 known August 1st only that the Department was looking

10 at interest accuracy, would you have implemented a

11 change in procedures at that point?

12      A.  Yeah, I might have implemented a way of

13 understanding what our performance was.

14      Q.  Knowing that the Department was going to look

15 at pre-ex control -- pre-ex processes, would you have,

16 just knowing that the Department was going to look at

17 that, have altered your pre-ex controls?

18      MR. VELKEI:  I thought the question was initially

19 if there was some sort of audit testing plan that was

20 presented to Ms. Berkel.

21      MR. STRUMWASSER:  I think that's the point,

22 knowing the audit testing program knows what they're

23 looking at.

24      THE COURT:  Right.  I'll allow it.

25      THE WITNESS:  With respect to preexisting



9979

 1 condition claims, I've learned a lot from the questions

 2 that are asked by the California Department of

 3 Insurance and the things that were in their November

 4 2007 report that I didn't know prior.  So understanding

 5 the view that the Department has about how claims are

 6 reviewed for a preexisting condition, I think, did help

 7 us improve our claims handling in that arena.

 8      MR. STRUMWASSER:  Q.  Are you aware that the

 9 Department raised the question of the appropriate

10 pre-ex condition -- pre-ex period prior to the

11 beginning of the audit -- of the exam in 2007?

12      MR. VELKEI:  Assumes facts not in evidence, your

13 Honor.  Ms. Smith from the Department testified it was

14 the company that raised the issue to her back in the

15 fall of '06.

16      THE COURT:  I don't recall, but I think there's

17 been both testimonies.  I'll allow it.

18      MR. STRUMWASSER:  That's exactly right.

19      THE WITNESS:  My understanding was that the

20 Department pointed out to us that only six months was

21 allowed.

22          In the corrective actions that we implemented,

23 there were things that did not relate to the time

24 period of the preexisting condition review that we

25 implemented because we learned through the audit
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 1 process what the DOI's expectations were.

 2      MR. STRUMWASSER:  Q.  By "time period of pre-ex

 3 review," you mean the period of claims that you were

 4 going to review?

 5      A.  No, I meant the exclusionary period is what I

 6 meant.

 7      Q.  Well, again, the 6 versus 12 months?

 8      A.  Yes.

 9      Q.  That was precisely what the Department told

10 you, that 12 months were inappropriate and 6 months

11 were the maximum, right?

12      MR. VELKEI:  Objection -- withdrawn.

13      THE COURT:  It's a specific situation under

14 specific conditions.  I understand.

15      THE WITNESS:  Yes, I agree that we knew the

16 6-versus-12 month issue before the entrance exam in

17 August 2007.

18          What I haven't been successful in

19 communicating is, in the November '07 report from DOI,

20 there are other items related to pre-ex that are not

21 the 6-versus-12-month issue that I learned were

22 Department expectations and were additional corrective

23 actions that we implemented.

24      MR. STRUMWASSER:  Q.  For example, capturing the

25 date of hire at the time that the members are enrolled?
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 1      A.  Yes, that would be an example.

 2      Q.  Are you aware that that also was raised by

 3 Ms. Smith well before the exam?

 4      A.  No, I was not.

 5      Q.  Are you today?

 6      A.  No, I didn't know that until now.

 7      Q.  Now, in August of 2007, you were aware that

 8 there were physician dispute resolution -- physician

 9 disputes being addressed within PLHIC, right?

10      A.  Yes.  I was told that there was a new law with

11 respect to provider dispute resolution that was similar

12 to the HMO law that had been implemented in 2004.

13      Q.  And you were aware that there were a number of

14 physician complaints and appeals during that period

15 prior to August of 2006, right -- 2007, excuse me.

16      A.  So when you say "provider complaints," you

17 mean the items that the DOI referred to us?

18      Q.  Including those, sure.

19      A.  Yes, I'm aware that the Department referred

20 member and provider issues.  Most of them were member

21 issues.

22      Q.  And independent of the ones the Department

23 referred to you, you had -- that is to say, PacifiCare

24 had received other provider complaints and appeals

25 outside of the CDI process, hadn't it?
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 1      A.  We had received claims appeals via the

 2 customer service verbal requests that the claim be

 3 reviewed, and we had received written provider dispute

 4 resolutions.  But I'm not sure what you mean when you

 5 say "complaints," unless that's a synonym.

 6      Q.  That's a synonym, for present purposes.  And

 7 is it not the case that there was a -- you're aware of

 8 the CMA complaint to the Department, right?

 9      A.  Yes.  And -- yes.

10      Q.  Prior to that complaint, there had been

11 discussions between the CMA and PacifiCare regarding a

12 variety of claims issues, right?

13      A.  Yes.  I mean, I think I was here when Elena

14 testified that in the log she kept there were 60 issues

15 related to PLHIC.

16      Q.  Were you here for the testimony of Jody Black?

17      A.  No, I was not.

18      Q.  So prior to August of '07, you knew that there

19 were provider dispute issues that had come to the

20 attention of PLHIC, including issues that had come

21 from -- come directly from the Department and other

22 issues that had come directly from the provider

23 community, right?

24      A.  Yes.

25      Q.  And so is it your testimony that, with that
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 1 information, had it been augmented by a knowledge what

 2 the Department was going to look at your provider

 3 dispute resolution metrics, you would have instituted

 4 metrics that you did not in fact institute because you

 5 didn't know that it was going to be in the audit plan?

 6      THE COURT:  Did you understand the question?

 7      THE WITNESS:  No.

 8      THE COURT:  You need to rephrase it.

 9      MR. STRUMWASSER:  Q.  Your testimony is that, had

10 you known about the audit plan in August of '06 with

11 respect to physician dispute resolution, you would have

12 instituted certain metrics, right?  And I said '06; I

13 meant '07.

14      A.  Well, I don't want to leave you with the

15 impression that there weren't metrics.  I mean, there

16 were PDR metrics in our presentation to the Department

17 that day.

18          But I perhaps would have had the focused

19 audits that we implemented for PLHIC PDR on January

20 1st, 2008 -- we would have been doing them earlier.

21      Q.  Do you believe that, had CDI given you an

22 audit testing plan at the commencement of the 2007

23 exam, it would have enabled PacifiCare to avoid

24 detection of any violations that had been committed?

25      A.  No.  Really, the essence of that was coupled
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 1 with the fact that, had we had face-to-face

 2 conversations and had we had a better understanding of

 3 the Department's position, that we might not have ended

 4 up in the November 2007 exit conference that said

 5 absolutely every claim in their population failed the

 6 claims acknowledgement requirement.

 7          So it was a broader comment that I was trying

 8 to make in my direct testimony that I -- if I could

 9 rewind the clock, I would hope would be avoided.

10      Q.  Okay.  The Department's interest in the number

11 of claims acknowledgment violations was revealed to you

12 no later than in a series of referrals asking for

13 information about your letters of acknowledgment,

14 right?

15      A.  I'm aware of a single referral that happened.

16      Q.  You're only aware of one?

17      A.  I think so, yeah.

18      Q.  So you know that there was a request for

19 exemplars of acknowledgement letters, right?  Actually,

20 strike that.

21          You're aware that you were initially asked for

22 information documenting acknowledgment letters, right?

23      A.  Yes.

24      Q.  And that the company wrote back and said that,

25 for data processing reasons, it could not document
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 1 through computer records which claims got

 2 acknowledgment and that would require a manual search.

 3 Do you recall seeing that?

 4      MR. VELKEI:  Mischaracterizes the document.  It

 5 may be better to put the document in front of the

 6 witness.

 7      THE COURT:  I don't remember.

 8          Do you remember seeing anything like that?

 9      THE WITNESS:  Yeah, so all of my understanding

10 about that is because of preparing for this testimony.

11 I did not participate in that during the time.

12      MR. STRUMWASSER:  Q.  I understand.  Do you recall

13 seeing a response to a referral in which PacifiCare

14 told the Department that it could not retrieve

15 information from the computer records regarding

16 acknowledgements?

17      A.  Yes, I remember that that was a response that

18 we made, and people were thinking that the template in

19 the RIMS system was actually a provider acknowledgment

20 letter when it wasn't.

21      Q.  Well, I'll take the "yes," and we'll work from

22 there.

23          In response to that, do you recall the

24 Department saying, "Okay.  Give us a template"?

25      A.  I mean, I've seen that, yes, now, yes.
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 1      Q.  And in response to that, they then got the

 2 information about Duncan not printing, right?

 3      MR. VELKEI:  I'm not sure I even agree with the

 4 characterization, let alone the witness, your Honor.

 5          I just object to the examiner

 6 mischaracterizing the documents.  If he wants to show

 7 the witness the documents, ask, "Have you seen this?

 8 Were you aware of this?"  I just think it's a better

 9 way for the record to reflect what in fact she saw and

10 didn't see.

11      THE COURT:  Overruled.

12          Do you need the question read back?

13      THE WITNESS:  Yes.

14          (Record read)

15      THE WITNESS:  I believe that's the chronology.

16 I'm not certain.

17      MR. STRUMWASSER:  Q.  So in the course of those

18 communications, PacifiCare knew that the Department was

19 looking at whether claims were being acknowledged and

20 how many.  Do you recall that?

21      A.  Yes.

22      Q.  In addition, you know that they had asked for

23 100 percent enumeration files, that is to say, computer

24 records listing paid claims.  Do you recall that?

25      A.  Yes.
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 1      Q.  And that they had asked for acknowledgment

 2 date in those files?

 3      A.  I know that now, but I didn't focus on that at

 4 the time.

 5      Q.  But it's your testimony that, if you had had

 6 knowledge about that prior to November, you could have

 7 avoided having the Department accuse you of 1.1 million

 8 acknowledgment violations, right?

 9      A.  Yeah, I don't think it's as simple as that,

10 no.  So what I was trying to communicate is, had Coleen

11 and I sat down, had we looked at the language together,

12 had I, you know, had that face-to-face conversation,

13 "What is it you're expecting?  Well, it says here EDI.

14 So do you want me to re-tag the paid claims from claims

15 that are EDI?  It says 15 days.  Many of these were

16 adjudicated in 15 days.  It says portal and telephone

17 number" -- if we had had that dialog, would we be

18 sitting here today?  That's what I sincerely wish I had

19 handled better.

20      Q.  You knew in 2007 that the exam was a

21 non-routine exam, right?

22      A.  Yes.

23      Q.  You knew that CDI had received reports of a

24 number of problems with PLHIC's handling of COCCs,

25 right?
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 1      A.  I'm aware of some, yes.

 2      Q.  You were aware that the Department was

 3 concerned about reports it had gotten regarding

 4 customer service call centers?

 5      A.  No, I wasn't aware of that.  I heard and asked

 6 for what phone number is it that's not working.  And

 7 when I got the phone number, I got somebody to answer.

 8 So I wasn't sure what was happening there.

 9      MR. STRUMWASSER:  I'm going to give the witness

10 copies of 5 and 6.

11          Mr. Velkei, do you need 5 and 6?

12      MR. VELKEI:  That would be terrific.

13          Your Honor, while the witness is looking at

14 that, I did confirm and I'm happy to submit to the

15 Court the testimony of Ms. Smith where she specifically

16 says PacifiCare called and raised the 6-month versus

17 12-month exclusion issue with her.  So I'm happy to

18 submit that testimony to the Court.

19      MR. STRUMWASSER:  There's no question about that.

20 The fact of the matter is that piece of information was

21 first brought to Ms. Smith's attention by a lawyer at

22 the company.  The company then asked PacifiCare what it

23 was doing about it.

24          The matter with regard to getting the right

25 information during enrollment came from Ms. Smith to
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 1 PacifiCare.  And then the violation letters that cited

 2 the exclusion period were from the compliance officers

 3      THE COURT:  All right.  You get the argue later.

 4 You have the information you need.

 5      MR. VELKEI:  Thank you, your Honor.

 6      THE WITNESS:  I'm ready.

 7      MR. STRUMWASSER:  Q.  Okay.  So I -- Exhibit 6 is

 8 the CA PPO claims processing work plan for -- as of

 9 February of '07.  And Item 1 is -- concerns whether the

10 COCCs are being maintained properly, right?

11      THE COURT:  So you're talking about Exhibit 6,

12 correct?

13      MR. STRUMWASSER:  Exhibit 6, Item 1 in Exhibit 6

14 on the first page, 7566.

15      THE COURT:  Right.

16      THE WITNESS:  Yes.

17      MR. STRUMWASSER:  Q.  And Item 2, on the next

18 page, also concerns the policies and procedures for

19 pre-ex, right?

20      A.  It says it's -- saying that the policy should

21 only apply a six-month exclusionary period.

22      Q.  Right.  Item 3 is timely payment of claims?

23      A.  When a COCC is received.

24      Q.  When a COCC is received.  That's the second

25 paragraph.  The first paragraph simply recites the
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 1 requirement under 10123.13(a).

 2          Item 4 is the adequacy of EOBs with regard to

 3 notice of pre-ex exclusion, right?

 4      A.  Yes.

 5      Q.  Item 5 has to do with reviewing the COCC

 6 denials and determining whether interest was

 7 properly -- is properly paid to people who were

 8 improperly denied, right?

 9      A.  Yes.  It's asking for rework for COCCs

10 received.

11      Q.  Including whether interest -- to ensure that

12 interest is paid if they are --

13      A.  Yes, it does say that.

14      Q.  Item 6 has to do with the processing of

15 complaints received from CDI, right?

16      A.  It's relating to ensuring that everything

17 requested is sent to DOI.

18      Q.  Right.  And Item 7 also has to do with

19 reporting to CDI, right?

20      A.  No.  It asks, "Tell me how you deal with

21 employees that leave the organization."

22      Q.  And the fourth paragraph has to do with

23 reporting the information to CDI, right?

24      A.  Yeah.  It looks like it would be its own

25 number, but yes.
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 1      Q.  And Exhibit 5, which is a February 20, 2007

 2 e-mail chain and attaches a February 14, 2007 summary

 3 of a meeting, we have at the bottom of the third page,

 4 10704, the issue of whether there's incorrect

 5 eligibility information on insureds/members leading to

 6 claim denials, right?

 7      A.  I see that item on an agenda at a meeting that

 8 I did not attend, yes.

 9      Q.  The second item is, "System glitches and

10 incomplete information regarding provider contract

11 information-status."  That's a piece of the contract

12 upload problem, isn't it?

13      A.  I have no idea.

14      Q.  Item 4, interest payments on improperly

15 processed claims and compliance with 10123, do you see

16 that?

17      A.  I see Item 4.  It says it's related to COCCs.

18      THE COURT:  On what page?

19      MR. STRUMWASSER:  0705, DOI Agenda 4.

20      THE COURT:  Okay.

21      MR. STRUMWASSER:  Q.  Item 7 on the next page,

22 0706, has to do with eligibility and provider data

23 screening, right?

24      A.  That's one of the items listed under 7, yes.

25      Q.  Item 11 has to do with inability to reach
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 1 somebody at the company, right?

 2      MR. VELKEI:  Your Honor, we're prepared to

 3 stipulate the document says what it says to avoid some

 4 of this questioning.

 5      THE COURT:  I'm not sure where you're going with

 6 it.  You can --

 7      MR. STRUMWASSER:  Okay.

 8      Q.  Were you aware of the Department's interest in

 9 each of these issues in Exhibits 5 and 6?  Were you

10 made aware of those by August of 2007?

11      A.  I was not.

12      MR. VELKEI:  Your Honor, there's also some

13 question -- we're going to try to track it down, but

14 Exhibit 6 may be an internal CDI document that was

15 never presented to the company.  So we'll look at this

16 a little further and get back to the Court on it

17 tomorrow morning because we've got no trail that this

18 was ever presented to the company.  And this was a

19 document produced by CDI.

20      MR. STRUMWASSER:  It says "Regulatory Affairs," at

21 the top, and we don't have one of those.

22      MR. VELKEI:  We'll look into it.  I may be wrong,

23 but we're having trouble tracking it down.

24      THE COURT:  Well, it's not going to change now.

25 So you could certainly put it in context, if you want.
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 1 But since Mr. Sing's name is spelled wrong, I don't

 2 know.

 3      MR. VELKEI:  I may be wrong.  I'll confirm it

 4 off-line.

 5      MR. STRUMWASSER:  Q.  Ms. Berkel, based on your

 6 experience as an auditor and your experience working

 7 with auditors, would you agree that there are valid law

 8 enforcement objectives served by not telling the target

 9 of an investigation what specific areas are being

10 investigated?

11      A.  No, I wouldn't agree with that.

12      Q.  Even when you have reason to believe that a

13 target has been shown to be untrustworthy?

14      A.  I don't have any experience in that audit

15 arena.

16      Q.  If a regulator has lost confidence in the

17 regulated entity in that the regulator doubts the

18 regulated entity's candor in responding to it, would

19 you expect that to lead to the regulator not

20 telegraphing the areas that are going to be

21 investigated?

22      MR. VELKEI:  Objection, calls for speculation.

23 Ms. Berkel's never been with a regulator.  This is

24 pretty far afield.

25      THE COURT:  Sustained.
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 1      MR. STRUMWASSER:  Your Honor --

 2      THE COURT:  I don't really care what her opinion

 3 is about it.  Let's move on.

 4      MR. STRUMWASSER:  Okay.  I just want to point that

 5 out she gave a lot of direct testimony about her

 6 disappointment with the way the regulators dealt with

 7 her.

 8      MR. VELKEI:  I'll save it for argument.

 9      THE COURT:  You can put on your witnesses to

10 indicate why -- you might do that if you want.

11 Otherwise you can argue it.  I don't need the testimony

12 from this witness.

13      MR. STRUMWASSER:  Okay.

14          Well, I think this --

15      THE COURT:  It doesn't matter if she thinks that

16 it's a good idea or not a good idea.  Either it's being

17 done for a reason or it's not being done for a reason.

18 Doesn't matter what her opinion is.

19      MR. STRUMWASSER:  Well, you'll obviously let me

20 know if you think this also violates that principle,

21 but --

22      Q.  Is it not the case, Ms. Berkel, that you told

23 others at United and PacifiCare that PLHIC had lost the

24 trust and confidence of the CDI?

25      A.  Yes, I think I have said that.  I mean,
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 1 clearly the unusual circumstances with which we are

 2 communicating and where we are today that is the case,

 3 in my opinion.

 4      Q.  And that was the case in 2007, right?

 5      MR. VELKEI:  Was her opinion in 2007?

 6      THE COURT:  Certainly.

 7      THE WITNESS:  Yes, I just thought it was very,

 8 very strange that there were no lines of communication.

 9 And when I actively sought them out on more than one

10 occasion, I was shut down.  It was clear that there was

11 not a desire for communication.  And I did accrue that

12 to trust.

13      MR. STRUMWASSER:  Q.  In fact, you came to

14 conclude that PacifiCare needed to apologize to the

15 California regulators in mid 2007, didn't you?

16      MR. VELKEI:  Could we go off the record for a

17 moment?

18      THE COURT:  Sure.

19          (Discussion off the record)

20      THE COURT:  Let's go back on the record.

21          Did you understand the question?  But thank

22 you for waiting for the objection.  Do you need the

23 question read back?

24      THE WITNESS:  That would be helpful.

25          (Record read)
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 1      THE WITNESS:  Yes, that was my recommendation

 2 because, you know, again, all I'm trying to do is be

 3 sincere, trying to give the information that was

 4 requested, trying to meet the expectations.  And I was

 5 hoping to open up some lines of communication that had

 6 deteriorated now that I was in an ops role and trying

 7 to work through these issues as expediently as I could.

 8      MR. STRUMWASSER:  721?

 9      THE COURT:  Yes.  All right.  721 is an e-mail

10 with a top date of June 29th, '07.

11          (Department's Exhibit 721, PAC0591773,

12           marked for identification)

13      THE COURT:  While you're looking through it, I'm

14 going to take a quick walk.  And I will be right back.

15 Don't go anywhere.

16          (Judge momentarily leaves courtroom

17           and returns)

18      THE COURT:  Ready?

19      THE WITNESS:  Yes.

20      MR. VELKEI:  Your Honor, just going back on the

21 record, I want to interpose our objection to this

22 document.  This is an effort by the company to try to

23 resolve issues with the Department, and there was a

24 meeting trying to settle the disputes and concerns.  I

25 think these are settlement discussions and are in
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 1 appropriate.

 2      MR. STRUMWASSER:  There are no --

 3      MR. VELKEI:  Particularly if the examiner is

 4 trying to elicit some testimony that some apology was

 5 made or being contemplated in the context of this

 6 meeting.

 7      MR. STRUMWASSER:  There is literally no

 8 communication here between the Department and the

 9 company or between anybody else.  This is internal

10 documents revealing their attitude about the regulatory

11 environment and their obligations.

12      MR. VELKEI:  Preparing for a meeting on July 9th,

13 which I believe was with Mr. Poizner.  If we're going

14 to get into discussions about those meetings, then it

15 seems appropriate that Mr. Poizner come and talk about

16 this meeting.

17      THE COURT:  I need to look at this for a while out

18 of this context.

19          So let's move on.  And we'll come back to

20 this.  If they're claiming a settlement privilege,

21 I'm --

22      MR. STRUMWASSER:  I'm sorry?

23      THE COURT:  I don't believe that settlement

24 discussions, even if they're internal, should be part

25 of the record.  So let me see what it is, and we'll
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 1 talk about it.  So move on to something else.

 2      MR. STRUMWASSER:  Okay.

 3      MR. VELKEI:  Thank you, your Honor.

 4      MR. STRUMWASSER:  Q.  Ms. Berkel, you remember

 5 testifying about CDI's electronic data analysis

 6 performed during the 2007 exam?

 7      A.  In general, yes.

 8      Q.  And the electronic analysis is the review by

 9 CDI of PLHIC's claims data to identify the number of

10 claims that PLHIC paid late, right?

11      A.  Yes.  That was the objective.

12      Q.  And the electronic analysis was also used to

13 identify the number of times that PLHIC failed to pay

14 interest on late paying claims, right?

15      A.  I don't know if that was the case or not.

16      Q.  Well, we have thousands of claims cited as

17 having been paid late without interest, right?

18      A.  Yeah, I just thought that came from the

19 company's response to the late paid file, so I didn't

20 think it was sourced from the electronic data analysis.

21      Q.  Are you aware that interest payment was one of

22 the -- one or more of the fields that were requested

23 for the 100 percent paid claims file?

24      A.  I am now.  I don't know if I knew that then.

25      Q.  Okay.  And you testified that you did not have
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 1 an understanding of CDI's electronic analysis and what

 2 it was designed to test until you received the draft

 3 reports, right?

 4      A.  That's right.

 5      Q.  At the time you received the draft reports,

 6 were you aware of the data that the Department

 7 requested in connection with its electronic analysis?

 8      A.  Well, I mean, I'm aware that we supplied

 9 claims information.  That's -- this is normal course of

10 an examination.

11      Q.  And you're aware that you were requested to

12 provide a data file in Access or a similar format that

13 contained all of the paid claims data -- an enumeration

14 of all the paid claims during the window period?

15      A.  Yeah, I think that's the same question as

16 before.  Yes, I'm aware that we supplied paid claims in

17 an Access format for the MCE period.

18      Q.  Right.  I mean, the reason why -- the

19 follow-up question is because you also provided sample

20 claims which could be examined.  But I wanted to make

21 sure that you were aware also that the paid claims were

22 provided for 100 percent of the population.

23      A.  Yeah, I didn't know that we had provided a

24 sample.  I thought the Department selected a sample.

25      Q.  Yes, the nomenclature is a little weird
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 1 because we asked -- the Department asked for an

 2 enumeration of the claims.  The Department identified a

 3 random sample and then asked the company to pull those

 4 files, right?

 5      A.  That is what I understand, yeah.

 6      Q.  Let's just refer to that as the sample

 7 analysis the result of that process.

 8      A.  Okay.

 9      Q.  Independent of that, the Department had asked

10 for 100 percent enumeration of all of the paid claims

11 with specified fields, including the date of the claim,

12 the date of adjudication, the date of acknowledgment,

13 the amount paid and the interest that was paid, if any,

14 right?

15      A.  Yes, that's my understanding.

16      Q.  Were you aware that the Department had asked

17 for that information in November of 2007?

18      A.  In November of 2007?

19      Q.  Yes, it's a dangling modifier.  It's a very

20 dangerous thing for a lawyer to do.

21          Were you aware in November of 2007 that the

22 Department had requested that information?

23      A.  Yes.

24      MR. STRUMWASSER:  Give the witness copies of

25 Exhibits 107 and 111.  I'm happy to provide any other
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 1 person who would like a copy.

 2      MR. VELKEI:  I'll take one, thanks.

 3      THE COURT:  Off the record for a second.

 4          (Discussion off the record)

 5      THE WITNESS:  I'm ready.

 6      MR. STRUMWASSER:  Q.  So Exhibit 107 is a

 7 September 7, '07 referral that reported the results of

 8 the Department's -- the results to that date of the

 9 Department's analysis of group paid claims data, right?

10      A.  Yes, 107 is our response relating to the

11 electronic data analysis for RIMS, yes.

12      Q.  So as of September 7, at the latest, PLHIC

13 knew that the Department was interested in determining

14 how many claims among the group paid claims were paid

15 late and how many of them failed to receive required

16 interest, right?

17      A.  Yes.  We got the question on the 7th of

18 September.  And it looks like we answered on the 18th

19 of September, yeah.  We knew then.

20      Q.  So you knew that well before the November

21 draft report, right?

22      A.  Well, I didn't know that specifically.  No.

23      Q.  Okay.  And PLHIC responds contesting the

24 number of interest payment failures, right?

25      A.  Yes, PLHIC gives some details to why interest
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 1 would not be applicable.

 2      Q.  And PLHIC did not contest the number of late

 3 paid claims in this response, did it?

 4      A.  No.  It doesn't specifically address that.

 5      Q.  It also doesn't respond to Question 4 in the

 6 referral, right?

 7      A.  No, Question 4 would have needed to be

 8 answered by our Greenbay team.

 9      Q.  Now, if we look at Exhibit 111, we have an

10 October 11, 2007 referral.  Excuse me.  Before we go to

11 111, let's go back to 107 for just a second.

12          Do you know what analysis was done in the

13 course of preparing the response to Referral 2-TD?

14      A.  I'm sorry.  To Exhibit 107?

15      Q.  Yes.

16      A.  Do I know what they did?

17      Q.  Yes.  How did they get these numbers?  Do you

18 know?

19      A.  I don't know.

20      Q.  Who would know that?

21      A.  Well, I will say Lois Norket.

22      Q.  Now, she wouldn't have been able to do this

23 herself without getting a report from somebody, right?

24      A.  Perhaps the Department gave us a report with

25 the 14,011.  I don't know.
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 1      Q.  But, I mean, Ms. Norket was not a data

 2 analysis person, right?  I should say "is not."

 3      A.  She wouldn't create a claim report.  But she

 4 certainly reviews claims within the report.

 5      Q.  Now, Exhibit 111, we have the October

 6 referral.  And this has to do with individual paid

 7 claims, right?

 8      A.  Yes.

 9      Q.  And the Department had said that it appeared

10 that 445 claims were reimbursed over 30 working days of

11 receipt and did not include interest.  Do you see that?

12      A.  I see it.

13      Q.  And the company confirms that the actual

14 number is 444 not 445, right?

15      A.  I see that.

16      Q.  And the company is also saying they're working

17 through that and will pay interest by 10/22/07, right?

18      A.  To the extent it's due, yes.

19      Q.  Do you know how the company -- what the

20 company did to come up with these numbers?

21      THE COURT:  What --

22      MR. VELKEI:  Are you talking about 444?

23      MR. STRUMWASSER:  Yes, what the company did.

24      THE WITNESS:  Well, I think that our Greenbay team

25 must have re-performed because they were able to
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 1 clarify 444 were over the 30-working-day line.  And

 2 then they reviewed that list and, I believe, provided

 3 an additional response, which is embedded into my

 4 direct testimony PowerPoint.

 5      MR. STRUMWASSER:  Q.  Do you recall seeing the

 6 exchange of information comprised in Exhibit 111 prior

 7 to November of 2007?

 8      A.  No.

 9      MR. VELKEI:  Your Honor, I do just want to reflect

10 for the record that neither the numbers reflected in

11 107 nor 111 are the actual numbers that were charged

12 with in the November 7th report --

13      THE COURT:  Mr. Velkei, we can argue later.  I'm

14 not going to get lost.  I promise.

15      MR. VELKEI:  Yes, your Honor.  Thank you.

16      MR. STRUMWASSER:  Q.  You also testified,

17 Ms. Berkel, that you did not have a sense of CDI's

18 concerns until the exit conference.  Do you remember

19 that?

20      A.  Right.

21      MR. STRUMWASSER:  Give the witness a copy of 156,

22 and we'll provide a copy for your Honor.

23          And Mr. Velkei, would you like one too?

24      MR. VELKEI:  Thank you very much.

25      THE WITNESS:  I'm ready.



10005

 1      MR. STRUMWASSER:  Q.  Okay.  So we have on 156 an

 2 e-mail string that went to high level management

 3 regarding the 2007 MCE, right?

 4      A.  Yes.

 5      Q.  And by the way, the subject is said to be

 6 "PLHIC & UHIC CDI Targeted Examination," but in fact

 7 this had nothing to do with UHIC, right?

 8      A.  In the end, no, but I believe that in the

 9 beginning, the Department had included UHIC and then

10 retracted UHIC.  So it looks like the headline wasn't

11 updated.

12      Q.  And the earliest e-mail that we have in this

13 chain is on Page 1076, and it is Update No. 7 on

14 October 8, 2007, right?

15      A.  Yes.

16      Q.  So Mr. Valenzuela and Mr. Orejudos, before he

17 left, were giving you regular updates on the progress

18 of the CDI exam, right?

19      A.  Yes.

20      Q.  And the November 9, 2007 -- I guess the second

21 e-mail here, contains a report on draft findings,

22 right?

23      A.  I'm sorry.  Could you tell me where you're

24 looking again?

25      Q.  Yes, but give me a second to make sure I care
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 1 about that place.  Give me just one second here.

 2          Let's look at Page 1075, the bottom e-mail

 3 from Mr. Valenzuela, Update No. 8.  Okay?

 4      A.  Yes, I'm with you.

 5      Q.  And this is just prior to the exit interview,

 6 right?

 7      A.  It's the day before, yes.

 8      Q.  So at least by then you were aware, were you

 9 not, that all of these issues were subject to the

10 Department's review and report, right?

11      A.  Yes.  On the day before, I would have been

12 aware of these issues.  This is the first list I

13 remember.

14      Q.  Do you know when Mr. Valenzuela became aware

15 of them?

16      A.  Well, presumably between October 8th, which

17 was Update No. 7, and November 7th, which was update

18 No. 8.

19      Q.  You testified that you were absolutely

20 surprised at the exit conference when Ms. Vandepas

21 informed the company that CDI -- of CDI's findings that

22 PLHIC had violated the acknowledgement statute section

23 10133.66(c).  Do you remember testifying to that?

24      A.  Yes.  She said we violated it 1.1 million

25 times.  So I was very surprised.  I didn't even know
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 1 that there was an acknowledgment letter provided

 2 requirement.

 3          And when I looked back at Update No. 8, I see

 4 it listed under "Group PDR/Claims.  And I'm aware of an

 5 acknowledgement requirement -- at that time, I'm aware

 6 of an acknowledgment requirement for PDR, so I

 7 associated that with PDR.

 8      Q.  Before the exit conference, Ms. Norket told

 9 you in October of '07 that CDI had issued a referral

10 specifically asking about PLHIC's compliance with the

11 acknowledgment statute, 10133.66(c), right?

12      A.  Right.  And Ms. Norket handled our provider

13 dispute resolution, so I inappropriately thought it

14 related to PDR.

15      Q.  In the course of that conversation or any

16 other conversation prior to the exit interview, exit

17 conference, did anyone in the company tell you that the

18 company's acknowledgment process was not working from

19 July '06 to January '07?

20      A.  No.

21      Q.  Had anyone told you prior to the exit

22 conference about CDI's follow-up referral, again,

23 specifically addressing PLHIC's compliance with

24 10133.66(c)?

25      A.  Not that I remember, no.  That's why I was so
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 1 surprised.

 2      Q.  You are aware of those referrals today, right?

 3      A.  Yes.  There were hundreds of referrals.

 4      Q.  So you're specifically aware of the referrals

 5 addressing the compliance with 10133.66(c), are you

 6 not?

 7      A.  Today I am, yes.

 8      MR. STRUMWASSER:  We're probably on the cusp of a

 9 fairly lengthy start.

10      THE COURT:  All right.  8:45.

11          (Whereupon, the proceedings recessed

12           at 3:53 o'clock p.m.)

13
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 1 STATE OF CALIFORNIA     )
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 3          I, DEBORAH FUQUA, a Certified Shorthand

 4 Reporter of the State of California, duly authorized to
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10 transcription of said proceedings.
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 1 THURSDAY, AUGUST 12, 2010; 8:45 A.M. DEPARTMENT A; ELIHU

 2 HARRIS STATE BUILDING; 1515 CLAY STREET; RUTH ASTLE,

 3 ADMINISTRATIVE LAW JUDGE

 4                           -oOo-

 5          THE COURT:  This is on the record.  This is

 6 before the Insurance Commissioner of the State of

 7 California in the matter of PacifiCare Life and Health

 8 Insurance Company.  This is OAH Case Number 2009061395

 9 and Agency Case Number UPA 2007-00004.

10          Today's date is August 12th.  Counsel are

11 present.  Respondent is present in the person of Marilyn

12 Drysch.

13          Before we ended yesterday we were on Exhibit

14 721, which I have marked for the record.  I am not going

15 to enter it into evidence, but if anyone is reviewing

16 the record, they can figure out what we did.

17          I believe you can ask the questions -- in this

18 case it appears that the witness is consistent with what

19 the material is in the document.  As long as it is

20 consistent, I don't see any reason to enter it into

21 evidence.

22          MR. STRUMWASSER:  I just want to confirm that

23 we are still at liberty to ask questions regarding the

24 material.

25          THE COURT:  Yes.
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 1                     CROSS-EXAMINATION

 2 BY MR. STRUMWASSER:

 3     Q.   Good morning, Ms. Berkel.

 4     A.   Good morning.

 5     Q.   When we were talking last we were discussing

 6 the Market Conduct Exam and the information that you had

 7 prior to the exit conference.

 8          Shortly after that conference you received the

 9 Market Conduct Exam draft reports for the Market Conduct

10 Exam, right?

11     A.   I did.

12     Q.   We don't have to pull them right now, but they

13 are Exhibit 116 in evidence.

14          You testified that 30 days that the Company had

15 to respond to those reports, was in your words, hard and

16 and fast.  It was a hard and fast deadline.  Do you

17 recall that testimony?

18     A.   I do.

19     Q.   You had testified that Mr. Valenzuela met with

20 the Department the next Monday after you received your

21 reports to discuss the due date.  Right?

22     A.   Yes.

23     Q.   To your knowledge, did Mr. Valenzuela ask for

24 an extension to file a response at that meeting?

25     A.   I don't know specifically.  I remember that we
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 1 were comparing the fact that we had 45 days to  respond

 2 to the DMHC report and we had a single DMHC report, and

 3 we had been told by Craig that we had 30 days to respond

 4 to four reports for the DOI.

 5          So I don't know if it was specific of we would

 6 like an extension to "X" or if it was just a do you have

 7 any flexibility on the 30-day response.

 8     Q.   The question was, to your knowledge did Mr.

 9 Valenzuela ask for an extension to file a response?

10     A.   I don't know.

11          MR. VELKEI:  Her answer was I don't know.

12 BY MR. STRUMWASSER:

13     Q.   To your knowledge did anybody from PacifiCare

14 ask for an extension of time to file a response?

15     A.   I don't know.

16     Q.   Are you aware that Mr. Dixon has testified here

17 that no one at PacifiCare had requested an extension to

18 file a response?

19     A.   I haven't read Mr. Dixon's testimony.  No.

20     Q.   Was it your understanding that after the 30

21 days were up PacifiCare was forever barred from

22 submitting additional information to CDI?

23     A.   No, that is not my understanding.

24     Q.   So for instance if PacifiCare had discovered

25 that it made a mistake in including electronically
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 1 submitted claims in its count of its acknowledgment

 2 violations, did you have any doubt that you could have

 3 called or written to the Department the next day or a

 4 week later and said, wait a second.  We got an error?

 5     A.   No, I didn't have any doubt.  And when we did

 6 discover this in February of 2008, we met with the

 7 Department in March to have this conversation.  We

 8 absolutely knew we could update the Department, and we

 9 did.

10     Q.   Or if PacifiCare had discovered that it

11 provided CDI with incorrect dates for the time period

12 that the acknowledgement process was functioning as the

13 Department had been told, you had no doubt that you

14 could promptly advise the Department of that fact as

15 well.  Right?

16     A.   And we did on March 18th, 2008.

17     Q.   You testified that at the time you drafted the

18 two letters, the December 7 letters, that in doing that,

19 your approach was to be upfront and to work to come to a

20 closure with the Department.  Right?

21     A.   Yes.

22     Q.   And you testified the time you drafted these

23 letters, you weren't anticipating that you would be in

24 this fighting situation that you are in today.  Right?

25 That was your testimony?
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 1     A.   Yes.  Clearly.

 2     Q.   So is it your testimony that in December of

 3 2007 that you had no expectation that the Market Conduct

 4 Exam and your December 7 response would result in an

 5 enforcment action?

 6     A.   No, that's not my testimony.  It's not the

 7 enforcment action.  It's that the Department would

 8 allege that each of these things was worth $10,000 per

 9 alleged violation and allow the L.A. Times to have a

10 headline that said $1.3 billion fine was potential,

11 which was completely disruptive to our business.

12     Q.   You also testified that you had never before

13 experienced the number of referrals that you received

14 during the 2007 Market Conduct Exam.  Do you remember

15 that testimony?

16     A.   I do.

17     Q.   In fact, Ms. Berkel, did you have much

18 experience with CDI market conduct exams before 2007?

19     A.   Not California DOI exams, no.

20     Q.   Did the number of written referrals received in

21 2007 lead you to believe that an enforcement action was

22 distinctly possible?

23     A.   I never made that correlation.  It wasn't -- my

24 expectation of enforcement action came directly from the

25 Department telling me to expect it.
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 1     Q.   Even before the Market Conduct Exam began, you

 2 were reporting to your colleagues that an enforcement

 3 action and large fines were possible and even likely,

 4 right?

 5     A.   Yes, I was.

 6          I'm ready.

 7     Q.   This is a March of 2007 California Regulatory

 8 Update and California PPO Network/Pricing Update; right?

 9     A.   It is.

10     Q.   One of the things that you are updating --

11 updating management about is that enforcement action is

12 possible from CDI; right?

13     A.   Can you point me, please.  I see it now.  Yes.

14     Q.   Let me ask you this, Ms. Berkel, as of March of

15 '07, what is it that gives you the impression that an

16 enforcement action is possible from CDI?

17     A.   Well, we had a meeting two days prior with the

18 California Department of Insurance and I came away with

19 that impression.  I don't remember specifically.

20     Q.   That was with Nicoleta Smith and her team?

21     A.   Definitely Ms. Smith was there.  There were a

22 number of people there at that meeting.

23     Q.   From the Department?

24     A.   Yes.

25          MR. VELKEI:  Your Honor, there is a lot of HR
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 1 material on here.  It is best to keep this confidential.

 2          THE COURT:  Or redact it.  Okay, I will keep a

 3 note on it.

 4          722 is an email with a top date of June 29th

 5 '07.

 6          I don't think we could redact this and make it

 7 sensible.  I think we are going to have to keep it

 8 confidential.

 9          (Exhibit 722 marked for Identification.)

10          THE WITNESS:  I'm ready.

11 BY MR. STRUMWASSER:

12     Q.   So we have here, it is late June of 2007.  On

13 the second page 9299 we have an email from you.  I don't

14 know if that is 5:40 a.m. or if that was a timezone

15 issue.  On the flip side of that email on 9300 we have

16 the statement from a regulatory perspective, we are at

17 red with both regulators, right?

18     A.   Yes.

19     Q.   And you say in the second paragraph under PHS

20 Current State Update that you have updated Mr. Hedmsley,

21 Whichmann and burdick, that there will be enforcement

22 action, large fines and publicity around the outcome of

23 these audits, probably October of '07.  Do you see that?

24     A.   I do see that.

25     Q.   That was your expectation as of Summer of '07?
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 1     A.   Yes.   And we paid a large fine to the

 2 Department of Managed Health Care in January or February

 3 of 2008.  That would be my definition of large.

 4     Q.   You use the plural so you were addressing both

 5 DMHC and CDI audits, right?

 6     A.   I was, yes.

 7     Q.   When you drafted Exhibit 117 and 118 you knew

 8 that an enforcement action and large fines were likely,

 9 didn't you?

10     A.   I did, yes.

11     Q.   Let's look at Exhibit 118.  One of your

12 December 7th, letters.

13     A.   Do you want to point me, Mr. Strumwasser.

14     Q.   Sure, let's turn to Bates 30426.  You testified

15 that when you responded to CDI allegations on this page

16 regarding late paid claims, you were not admitting to

17 having violated Section 10123.13(a).  Do you remember

18 that testimony?

19     A.   I do.

20     Q.   So under electronic data analysis, CDI says,

21 its computer data analysis reveals that 4,808 group paid

22 claims and 1,329 individual claims were paid after 30

23 working days, right?

24     A.   Yes, that's what it says.

25     Q.   And it says the Department alleges that these
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 1 acts are in violation of CIC Section 10123.13(a)?

 2     A.   It does.

 3     Q.   In response to these allegations you state that

 4 the Company acknowledges that 42,137 claims or 3.7

 5 percent were paid after 30 working days, right?

 6     A.   That's what I wrote at the time, yes.

 7     Q.   That is the extent of the Company's response to

 8 CDI's allegation regarding the timeliness of claims

 9 payment under the statute 10123.13(a).  Right?

10     A.   No.  I believe that timeliness is also

11 addressed in the response on 3427 in reference to

12 attachment 20.  I believe that attachment 20 discusses

13 that those 32 claims were contested claims and that

14 additional information received and the claims

15 processing was within another 30 days.  So there are

16 other pieces of the puzzle besides that sentence.

17          (Interruption of the record due to

18            court reporter technical difficulties.)

19          (Recess.)

20 BY MR. STRUMWASSER:

21     Q.   I read to you from the first full sentence on

22 3426 and we agreed that the Department said that -- I'm

23 sorry.  I read to you from the -- I'll just do it.

24          "The results of the computerized data analysis

25 revealed 45,808 group paid claims and 1,329 individual
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 1 paid claims were not reimbursed as soon practical, but

 2 not later than 30 working days of receipt of the claims

 3 by the Company."  I am not sure I read that, but you see

 4 that, right?

 5     A.   I do.

 6     Q.   Then I believe I read to you then the next

 7 sentence, "The Department alleges that these acts are in

 8 violation of CIC Section 10123.13(a), and you

 9 acknowledge that.

10          And then I started to read the first sentence

11 of the Company Response and I will now do that and let's

12 see if we can get this show back on the road.

13          Your response is, "The Company acknowledges

14 that 42,137 or 3.7 percent were paid after 30 working

15 days."

16          You see that, right?

17     A.   I see it.

18     Q.   And I believe I asked you next whether you see

19 any place in this letter where the Company disputes that

20 the late payment of claims is a violation of CIC

21 10123.13 (a).

22          Can you give us your answer again, please.

23          MR. VELKEI:  That wasn't the question that was

24 asked.

25          THE COURT:  What she did was she then pointed
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 1 to page 3427 and indicated that the 444 claims disputed

 2 in that section was also a response.

 3          Correct?

 4          THE WITNESS:  Yes.

 5          MR. VELKEI:  I think the original question by

 6 Mr. Strumwasser was is there anywhere else other than

 7 this one line where you respond to the allegation.

 8          THE COURT:  I believe that is correct, and she

 9 said yes.

10 BY MR. STRUMWASSER

11     Q.   Let's take a look at the top of page 3427.  The

12 432 and the 12, so make that 444, you dispute that there

13 interest on the late payment required.  Correct?

14     A.   Yes.

15     Q.   There is no where in the -- on page 3427 where

16 you dispute that those 444 claims were, in fact, paid

17 late, is there?

18     A.   My recollection is attachment 20 says that

19 those were contested claims, and when the additional

20 information was received they were processed, so they

21 wouldn't be a part of timeliness.  That's my

22 recollection of attachment 20.

23     Q.   Do you have any recollection as to whether the

24 attachment 20 says that the request for additional

25 information itself was within 30 work days?
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 1     A.   We could look at it.

 2          THE COURT:  So the answer is no, you don't?

 3          THE WITNESS:  I don't know.  I'm sorry.

 4 BY MR. STRUMWASSER:

 5     Q.   So, let me ask you again, is there any place in

 6 this document where PacifiCare or you dispute that a

 7 claim paid more than 30 working days is a violation of

 8 CIC Section  10123.13(a).

 9     A.   No, I don't see any place else where I tackle

10 each individual violation.  I would call that a mistake

11 on my part, and inexperience with needing to understand

12 that I have to draw specific conclusions.

13          What my direct testimony said is there is not

14 an insurance carrier in the country that pays absolutely

15 every adjudication within 30 working days.  And the

16 3.7 percent that I write in the first sentence of the

17 Company Response is well within the bounds of the

18 Department of Managed Health Care, well within the

19 bounds of the PHLIC undertaking.  So I just didn't think

20 it was an issue.  That's kind of how simply,

21 unfortunately, I looked at.

22     Q.   I understand that you viewed 3.7 percent as an

23 acceptable rate of late payment.  Is it your

24 testimony -- that you understood the law to be that you

25 get a certain number of free late payments that are not
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 1 violations of law as opposed to that are not going to

 2 get prosecuted?

 3     A.   Yeah.  I think at the time that my was

 4 expectation was when you are looking at absolutely every

 5 adjudication, including overpayment recoveries,

 6 contested claims, rework claims, many of which we

 7 self-initiated, that there would be some kind of

 8 acceptable expectation since this is not analysis of new

 9 day claims and the Department is not looking at it with

10 respect to what the law provides, which is 10 percent

11 interest that we did pay on many of those items.

12     Q.   I got the "yeah" at the front end and I got the

13 rest of it, but I am having trouble of understanding

14 how they are consistent.  It sounded to me that

15 everything after the "yeah" is that you expected the

16 Department to understand that things happen, and under

17 the totality of the circumstances, you wouldn't be

18 charged for being late at on 3.7 percent of your

19 claims --

20          MR. VELKEI:  Misstates the testimony.

21          THE COURT:  I'll allow it.  It is

22 cross-examination.

23          THE WITNESS:  I expected the Department to look

24 at those claims that did not have a 10 percent

25 penalty -- I don't know which section of the Code it is
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 1 in, but to look at them combined.

 2 BY MR. STRUMWASSER:

 3     Q.   Where is it that you say, yeah, there were

 4 40,000 -- 42,137 claims that were paid late, but the

 5 ones for which the interest was paid on time those --

 6 interest was paid, that those are not violations of CIC

 7 10123.13(a?

 8     A.   I didn't do that.  I made a mistake.  I wish I

 9 had done it that way.

10     Q.   Is it your testimony sitting here today that on

11 December 7th, 2007 you believed, you had a then present

12 belief, that if interest is paid on a late claim it is

13 not a violation of the statute?

14     A.   Well, yes, and no.  So I am not an attorney.  I

15 wasn't thinking in the way that you are asking me

16 questions today.  I was being -- I was taking my

17 experience with the Department of Managed Health Care

18 where we were not paying claims -- we had more than

19 5 percent paid after 30 working days, and they did not

20 tabulate a similar item.  And I was taking into account

21 that fact that the law does have an interest rate factor

22 and that, okay, we had a -- I can't remember the number

23 on my direct testimony now -- but we had some that we

24 didn't pay the 10 percent on and we should have, and I

25 was thinking of it in that context from a CFO
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 1 perspective, not from a legal understanding that I

 2 needed to specifically write sentences and paragraphs in

 3 A verses B verses C.

 4     Q.   In December of 2007 you weren't CFO anymore,

 5 were you?

 6     A.   No, but that was the baseline of my career.

 7     Q.   You knew you were engaged in a regulatory

 8 response to an extraordinary Market Conduct Exam, right?

 9     A.   Extraordinary?

10     Q.   Non-routine.

11     A.   Yes, I knew that we were in a non-routine exam,

12 but I never expected that the Department would say that

13 we owe $42 million --

14          MR. VELKEI:  420 million.

15          THE WITNESS:  $420 million because -- because

16 less than 5,000 claims didn't have the 10 percent

17 interest.

18          MR. STRUMWASSER:  Your Honor, we really can't

19 have Counsel correcting the witness' testimony on the

20 stand.

21          THE COURT:  All right.

22 BY MR. STRUMWASSER:

23     Q.   So am I correct that at the time you wrote

24 this, you did not have a specific belief that late

25 claims for which interest was paid were not in violation
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 1 of the law?

 2     A.   That's correct.

 3     Q.   Now, you testified that you were surprised by

 4 this violation that PHLIC had violated 10123.13(a) by

 5 paying claims late.  Do you recall that testimony?

 6     A.   I do.

 7     Q.   I would like to read it to you because there is

 8 something about this testimony that I want to ask you

 9 about.  And we are on 7634 starting on line 19.

10          MR. VELKEI:  Thank you.

11 BY MR. STRUMWASSER:

12              "QUESTION:   Do you consider

13          that, in fact, the Company had

14          violated 10123.13?

15              "ANSWER:  No, because you know,

16          when you pay after 30 working days,

17          you know, you are required to pay

18          10 percent interest, so I was

19          surprised by the allegation."

20          What I find interesting in that answer is there

21 is a shift in tense.  The question is do you consider

22 that a violation?  And I understand that to be a

23 question as to what your position is today.  But you add

24 to your answer, so I was surprised, I was surprised by

25 the allegation and putting it in the past tense.
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 1          Ms. Berkel in 2007, did you not actually

 2 believe that a payment made more than 30 working days

 3 was in compliance with the law, did you?

 4          THE COURT:  Please just listen to the question

 5 that is asked.   Don't make up some other question.

 6          THE WITNESS:  Would you read the question

 7 again.

 8          (Question read.)

 9          THE COURT:  I believe the question that is

10 being asked is in 2007 did you believe that a payment

11 made beyond the 30 days was in compliance with the law?

12          In 2007 what was her belief concerning whether

13 or not there was a violation of the law if you paid

14 beyond the 30 days.

15          THE WITNESS:  So in 2007 I believe that if we

16 made a payment outside of the 30 working days, and it

17 had 10 percent interest, we were in compliance of the

18 law.

19 BY MR. STRUMWASSER:

20     Q.   So your testimony now is that you believed that

21 in 2007?

22     A.   Yes, both pieces together.

23     Q.   You would agree that there is nothing in this

24 document that says that, right?

25          THE COURT:  She has already said that.  She
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 1 recognize that it is not in there.

 2          THE WITNESS:  True.

 3 BY MR. STRUMWASSER

 4     Q.   When the Company says that it acknowledges that

 5 42,137 claims were paid after 30 working days, it is

 6 simply adding together the 40,808 group paid claims and

 7 the 1,329 individual claims, right?

 8     A.   Right.  I simply added the information from the

 9 DOI's first paragraph under 13.  I didn't reperform.  So

10 when I did reperform for the testimony, I got a

11 different number.

12     Q.   Your response says that 5,420 of the claims

13 were not -- were paid more than 30 days after -- more

14 that 30 working days and did not receive interest,

15 right?

16     A.   Yes.  And that is what the response says.  And

17 I believe that we have an updated figure to that in my

18 direct testimony.

19     Q.   Okay, but at the time of this document, that

20 was your number, right?

21     A.   Yes, it was.

22     Q.   So by the analysis of 101 -- 10123.13 that you

23 said today you had back in December of '07, you would

24 have conceded that there were 5,420 violations of the

25 obligation to pay within 30 working days; right?
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 1     A.   Yes, I would have.  The number is slightly

 2 different based on a more thorough review, but yes, at

 3 the time I would have.

 4     Q.   There is no where here in this document that

 5 you say that we agree that we violated 101 --

 6 10123.13(a), 5,420 times?

 7     A.   Correct.  That is not how I approached the

 8 response.  Again, I thought we were responding to a

 9 draft report, that there would be dialogue to this and

10 the final report.  And to the extent my response was

11 insufficient, that the Department would ask me to

12 clarify.  And that is what happened with the Department

13 of Managed Health Care, so I was expecting it to happen

14 with you.

15     Q.   In fact, what the Department did is it just

16 took your numbers, didn't it?

17     A.   Yes, they did.

18     Q.   Is it your testimony that while 5,420 claims

19 were in violation of 10123.13, that the Company could

20 have in let's say 2011, it could pay interest on those.

21 And those violations of 10123.13(a) would disappear?

22          MR. VELKEI:  Objection; vague.

23          THE COURT:  I think you need to rephrase it,

24 but I believe I understand what you are asking.

25
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 1 BY MR. STRUMWASSER:

 2     Q.   We'll set a side for the moment whether 5,420

 3 is the number that you believe today.  But 5,420 were

 4 the number of claims paid late and not given interest,

 5 right?

 6     A.   Yes.

 7     Q.   I understand your testimony to be that you

 8 acknowledge that those are violations 10123.13(a), at

 9 least as of December 7th, '07?

10     A.   Of 10123.13 in total.

11     Q.   And I'm now asking you let's assume

12 hypothetically, that yesterday PacifiCare paid to those

13 claimants the interest on those 5,420 claims.  Do you

14 have that assumption in mind?

15     A.   I understand what you are asking.

16     Q.   Then today, would that erase 5,420 violations

17 of 10123.13 in your mind?

18          MR. VELKEI:  It is an interesting question,

19 Your Honor.  It calls for a legal conclusion and it is

20 not relevant to what was going on at the time that this

21 letter was written or even today of what Ms. Berkel's

22 view is of how to interpret that particular provision.

23          THE COURT:  What's the relevancy?

24          MR. STRUMWASSER:  I would be happy to agree

25 that this witness is not competent to testify about the
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 1 meaning of the statute, in which case we move to strike

 2 the entirety of her testimony about the meaning of 10123

 3 and her company's obligations under it.  Then I am

 4 entitled to test the sensibility and rationality of her

 5 interpretation.

 6          THE COURT:  I never took her testimony to mean

 7 that that was how I am expected to interpret the

 8 statute.  I took that to be how she simply understood it

 9 when she was doing her work and that she may or may not

10 have been correct at the time.

11          I never took it to be an expert's opinion about

12 how the statute should be interpreted.

13          Was it offered as expert testimony?

14          MR. VELKEI:  No, Your Honor.

15          MR. STRUMWASSER:  In that case then, I would

16 like to be able to ask my question for the same purpose.

17 I just believe the testimony as to what her belief in

18 '07 was.  And I think as evidence of that I'm offering

19 an example of how that interpretation would have been

20 absurd.

21          THE COURT:  You have enough to argue that.  You

22 can argue that to me when the time comes.  I don't think

23 I need an answer from her on that question.

24          I'm going to sustain the objection.

25          MR. VELKEI:  Thank you, Your Honor.
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 1          MR. STRUMWASSER:  May I ask what the relevance

 2 is of her state of mind?

 3          THE COURT:  I do believe it is related to the

 4 penalty in this matter.  One of the difficulties of

 5 doing a long case like this is that there is this

 6 disconnect between what the law is and where we are

 7 going with it and what is being presented.

 8          I am willing to reveal that I think that A, B,

 9 and C are separate parts of the law.  And I know that

10 you are arguing that they should be read together, but I

11 don't think that is what it is.  I think they are

12 separate parts.

13          People interpret these things in different

14 ways.  And I think it is to the extent of what the cost

15 to the Company is, violations, it is relevant to what

16 they thought and why they were doing the way they did

17 it.

18          MR. STRUMWASSER:  I agree the state the mind of

19 the Company is relevant.

20          THE COURT:  Yes.

21          MR. STRUMWASSER:  I don't want to ask this

22 witness anymore.  To help us see our way through the

23 balance of the testimony here, if we are going to do

24 that, then I do think it is appropriate to ask questions

25 about whether the alleged state of mind is a plausible
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 1 assertion.

 2          THE COURT:  I think you have enough to argue

 3 whether it is plausible or not.

 4          MR. VELKEI:  Let's be clear, Your Honor.

 5 Nobody is making the assertion that if we pay interest

 6 today that that is compliant.  It is an irrelevant

 7 hypothetical because it is not even at issue.

 8          THE COURT:  I think in argument you can make

 9 the argument that if you take that interpretation to its

10 limits, it becomes absurd.  You can make that argument.

11 But that doesn't mean that somebody didn't think that at

12 the time.

13          I really think we are going places we don't

14 need to go, and that you have plenty to argue from.

15 BY MR. STRUMWASSER:

16     Q.   In pursuit of the witness' claimed state of

17 mind, I would like to ask you, Ms. Berkel, whether prior

18 to December 7, 2007 you discussed with anybody other

19 than counsel -- by counsel I mean any counsel that you

20 had available to you, not just counsel here -- whether

21 you discussed this theory that A and B have to be read

22 together and if you don't violate B, you don't violate

23 A?

24     A.   No.  I would say that in preparing this letter,

25 in the conversations I had, it was we are in the bounds
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 1 of claims payment practices.  The analysis that the

 2 Department did includes claims that are not new day,

 3 includes overpayment recoveries, includes rework,

 4 includes contested claims, and it is a very small

 5 percentage of the total population.  So it was not

 6 distinct on A verses B.  It was not that legalese.  I

 7 did not have that expertise.

 8     Q.   Are you aware of insurance Code Section 790.03?

 9 I realize that ordinarily asking a civilian about the

10 law of a statute is an unreasonable question, but that

11 is a fairly storied statute in the insurance circles.

12 Are you aware of 790.03?

13     A.   I am not.  Would you like me to read it, Mr.

14 Strumwasser?

15     Q.   I would like you to take a look at H.

16          MR. VELKEI:  Your Honor, can I just ask what is

17 the line of questioning with respect to the witnesses --

18          THE COURT:  Well, let's give her a chance to

19 look at it and see if she recognizes it.  We spent a lot

20 time on this.  Let's see.  If she doesn't, that's fine.

21 BY MR. STRUMWASSER:

22     Q.   I forgot how many sub parts there are.  I

23 really only care about (h)(4?)

24     A.   Four, okay.  Okay.

25     Q.   In 2007 were you aware generally of
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 1 Section 790.03?

 2     A.   I was explained what the general code section

 3 meant.  I would tell you that I have never read this

 4 section myself.

 5     Q.   Are you familiar with the Department of

 6 Insurances Fair Claim Settlement Practices Regulations?

 7     A.   The general points, yes.

 8          MR. STRUMWASSER:  I am going to distribute a

 9 copy of Regulation 2695.7.

10          THE WITNESS:  Is there a section here you would

11 like me to read?

12 BY MR. STRUMWASSER

13     Q.   Subsection (b) of 2695.7.

14          To the best of your knowledge, is there any

15 language in Section 790.03 or the Department's

16 regulation that suggests that an insurer need not affirm

17 or deny coverage of a claim within a reasonable time as

18 long as the insurer pays reasonable interest?

19          MR. VELKEI:  Your Honor, this calls for legal

20 conclusions.

21          THE COURT:  I can read these.  Is it her state

22 of mind in 2007 you are asking about?

23          MR. STRUMWASSER:  I am starting from today and

24 working my way back.

25          THE COURT:  She said she didn't see 790.
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 1          MR. STRUMWASSER:  I will withdraw that question

 2 and rephrase.

 3 BY MR. STRUMWASSER:

 4     Q.   Is there anything in 2695.7 which you said you

 5 were generally familiar with that you believed in 2007

 6 provided that an insurer need not immediately but in no

 7 more than 40 calendar days later accept or deny the

 8 claim as long as the insurer pays interest?

 9          MR. VELKEI:  Calls for a legal conclusions.  If

10 you look at the draft report, it doesn't even reference

11 this regulation in there.  It is not appropriate and it

12 is just not relevant.

13          THE COURT:  I am going to allow it.  I am going

14 to take these things into account in deciding how much

15 the penalty is, so I will allow it.

16          THE WITNESS:  So in 2695.7(b), I don't see

17 anything that refers to interest.  But I am confused by

18 the difference in days.  It says 40 calendar days and it

19 says "except," so I don't know if "except" means

20 adjudicate or means informing the person the claim came

21 from that perhaps the claim is incomplete.  So I don't

22 know if they are the same thing or not.

23 BY MR. STRUMWASSER:

24     Q.   I believe that when you put all of (b);

25 together there is a difference between group and
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 1 individual policies.  So the 30 and 40 apply to those

 2 definitely.

 3          I just wanted to know if you saw anything in

 4 the reg that put the interest together with the duty to

 5 pay, and I think your answer is that you don't.

 6     A.   I don't.

 7     Q.   Did you ever get trained in the Fair Claim

 8 Settlement regs?

 9     A.   I have read training.  I have not attended

10 training, and I don't pay claims.

11     Q.   Would you agree, Ms. Berkel, that a late paid

12 claim has at least the potential to impose additional

13 administrative costs on the provider?

14     A.   I would agree with that, yes.

15     Q.   And you are not claiming here, are you -- I

16 take it you would agree that the interest -- the

17 10 percent statutory interest may not amount to as much

18 as those administrative costs at least in certain cases,

19 right?

20          MR. VELKEI:  Calls for speculation.

21          THE COURT:  If you know.

22          THE WITNESS:  I would agree that if a claim is

23 only a couple days late and the interest is a couple of

24 pennies and the provider had sent in a second bill, that

25 probably wouldn't cover the cost of mailing a second
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 1 bill.  Yes, I will agree with that.

 2 BY MR. STRUMWASSER:

 3     Q.   Or even if it were quite late, but the amount

 4 due was relatively small, right?

 5     A.   That would be another example.

 6     Q.   Do you have 5252 there.  My question is page

 7 11, slide 11.

 8          You testified that slide 11 of 5252 reflects

 9 some calculations that you and your team performed,

10 right?

11     A.   It does.

12     Q.   You said the first row, the 42,137 number was

13 the number of late paid claims cited of by CDI  in its

14 November 9, 2007 report; right?

15     A.   Yes.

16          MR. VELKEI:  Your Honor, I don't want to get

17 into an argument over the terminology.  I just want for

18 the record that referencing these as late is somehow an

19 admission by us that we view these as violations of the

20 statute.

21          THE COURT:  There were claims that were not

22 paid within 30 working days.

23          MR. STRUMWASSER:  I think the phrase was they

24 were cited by the CDI as late paid claims.

25          MR. VELKEI:  As long as we have that.
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 1 BY MR. STRUMWASSER:

 2     Q.   And that is the number of claims that

 3 PacifiCare acknowledged were paid more than 30 working

 4 days, right?

 5     A.   Yes, and we should have re-performed the work.

 6     Q.   That number that you acknowledged is also the

 7 number of late paid claims that CDI cited PHLIC for in

 8 the final Market Conduct Exam, right?

 9     A.   In January of '08?

10     Q.   January of '08, right.

11     A.   That's my recollection.

12     Q.   You testified that sometime after the

13 December 7, 2007 letter, Exhibit 118, you performed your

14 own calculation of the number of claims that were paid

15 after 42 days, right?

16     A.   In preparing for testimony I did.  Recently.

17     Q.   You testified that you didn't get 42,137 right?

18     A.   No.

19     Q.   We know that you came up 3,570 claims short,

20 right?

21     A.   Yes.

22     Q.   Those are the ones that you cite in slide 11

23 use CDI unexplained addition, right?

24     A.   Yes.

25     Q.   Is it your testimony that you don't know what
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 1 the 3,570 represents?

 2     A.   I guessed but I didn't know.

 3     Q.   Let's look together at Exhibit 118, one of your

 4 two December 2007 letters.  We are back on 3426.  You

 5 see the number 3,570 on that page in the Company

 6 Response, right?

 7     A.   I do see 3,570 as a disagree comment on 3426.

 8     Q.   Did you have any doubt that that was the number

 9 that you described in your slide as CDI unexplained

10 addition?

11     A.   I thought strongly that the Department had

12 double-counted that number.  And I didn't say it that

13 way because I have seen coincidental numbers be exactly

14 the same.  So I didn't know if the Department had

15 counted those twice.  And it appears that they have.

16     Q.   The 4,570 was in the body of 42,137 claims --

17     A.   I'm not with you on the number.

18     Q.   I'm sorry.  3,570.  The 3,570 was in the body

19 of claims that comprised the 42,137.

20     A.   It was in there twice.

21     Q.   Where do you say in 118 that those claims have

22 been double-counted?  I am asking specifically for the

23 words "double-counted" or something that would tell a

24 CDI examiner of ordinary intelligence or CDI examiners

25 of normal intelligences than otherwise, where they would
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 1 find -- where they would come to understand that those

 2 were double-counted?

 3          MR. VELKEI:  Objection, Your Honor.

 4 Argumentative.  The witness just testified that she

 5 performed this analysis for testimony  --

 6          THE COURT:  It is not in 118, so I will sustain

 7 the objection.

 8 BY MR. STRUMWASSER:

 9     Q.   Is there anything in 118 that would put the

10 reader on notice that they were double-counted?

11          MR. VELKEI:  Same objection.

12          THE COURT:  I'll allow it.

13          THE WITNESS:  No.  118 doesn't say that 3,570

14 were double-counted because it starts with the CDI's

15 position of 42,137 without me or anyone at my request

16 re-performing the fact that the 40,808 in the CDI first

17 paragraph was incorrect starting point.

18          I didn't know until preparing for this

19 testimony that the starting point proposed -- I took it

20 on faith that that was the correct number.

21 BY MR. STRUMWASSER:

22     Q.   So you yourself did not know that 3,570 had

23 been double-counted when you wrote this letter, right?

24     A.   That's true.

25     Q.   Given that there is a general tone of criticism
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 1 of how the Department put together its draft letter, I

 2 want to make it clear that there is no basis for

 3 criticizing the Department for not knowing they were

 4 double-counting, is there?

 5          MR. VELKEI:  Argumentative.  I don't understand

 6 the question.  Argumentative and vague.

 7          THE COURT:  All right.  Sustained.

 8 BY MR. STRUMWASSER:

 9     Q.   These 3,570 claims were described as the claims

10 had been overpaid so the claim was coded as a no pay to

11 suppress an EOB from generating.  Do you see that?

12     A.   I see that.

13     Q.   I will confess I have no idea what that says.

14 Let's see if we can break it down.  The 3,570 were, in

15 fact, claims, right?

16     A.   The 3,570 were adjudications in the RIMS system

17 that reflected the provider had paid us back and was

18 recording the cash received from the provider.

19     Q.   Can I have an answer to my question.  The 3,570

20 were, in fact, claims, right?

21     A.   No.

22     Q.   So were you in error that when you said that

23 they were -- that that is the number of claims

24 identified?

25     A.   It should say the number of adjudications.  So
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 1 we gave all of the Department all of the adjudications,

 2 including the adjudications to process claims refunds.

 3     Q.   A claims refund is a payment that is made or

 4 received in response to a claim, right?

 5          MR. VELKEI:  Objection; vague.

 6          THE COURT:  Do you understand the question?

 7          THE WITNESS:  No, I don't.

 8 BY MR. STRUMWASSER:

 9     Q.   I don't know how to make it any clearer than

10 that.  You would not refund anything if there wasn't a

11 claim, correct?

12          THE COURT:  I don't believe that she has

13 testified that this is something that PacifiCare

14 refunded.  This is something that was paid back by the

15 provider.

16          MR. STRUMWASSER:  Ah.

17 BY MR. STRUMWASSER:

18     Q.   So the provider had been paid and was now

19 paying back, right?

20     A.   Yes.

21     Q.   So there was a claim, namely the claim that the

22 provider had been paid on; correct?

23     A.   A prior claim, yes.

24     Q.   And did you verify that there were, in fact,

25 two or more claims in the system during this -- during
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 1 this period for which the data was produced that had the

 2 same claim number -- setting aside the 0102 extension?

 3          MR. VELKEI:  Objection, Your Honor.  Vague.

 4          THE COURT:  I am going to sustain the

 5 objection.

 6          My understanding is that these were in the

 7 system as amounts that were being paid back because they

 8 had been overpaid and they didn't want an EOB to

 9 generate to the provider since they were simply

10 accepting the money back.

11          I don't think we need to make it anymore

12 complicated than that.

13          MR. STRUMWASSER:  For there to be

14 double-counting there must have been a prior claim.

15          MR. VELKEI:  No.

16          THE COURT:  She is saying that the issue -- in

17 this document she is saying that 3,507 shouldn't have

18 been counted.  In this document she is saying that there

19 is an equal number that shouldn't have been -- that was

20 double-counted.

21          MR. VELKEI:  Right.

22          THE COURT:  So I think it is fair to ask here

23 why she thinks they were double-counted.

24 BY MR. STRUMWASSER:

25     Q.   Why do you think they were double-counted?
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 1     A.   Well, I believe that Derek Washington testified

 2 recently that the actual results of his electronic data

 3 analysis were incorrect by 3,570 and that he couldn't

 4 explain how the report added it again.

 5          So these overpayment refunds are listed in the

 6 file that he used.  If you take the work papers that he

 7 produced, it produces a late paid number over 30 working

 8 days of exactly 3,570 less.  The double-counting appears

 9 to be a double-counting in preparing the paragraph, not

10 in the electronic data analysis.

11     Q.   So is it your testimony that the original claim

12 payment -- overpayment was not in the database from

13 which Mr. Washington was working?

14     A.   It may be or it might not be, depending on when

15 the initial payment was made.  Was it within the 2007

16 MCE?  Then the initial adjudication would be in there as

17 well.  But if it was prior to June 23rd, 2006, the

18 initial adjudication would not be in the information

19 supplied.

20     Q.   If the initial payment were made on the 29th

21 working day, but it was too high and you subsequently

22 issued an overpayment demand to the provider on the 60th

23 day, in as you understand the regulatory deadlines, was

24 the claim paid timely?

25     A.   Yes, the initial claim was paid timely.
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 1     Q.   With the exception of the 3,570 -- well, let's

 2 do this.  With respect to no reimbursement owed, the

 3 5,921, you don't dispute, do you, that the claim was not

 4 adjudicated within 30 working days, do you?

 5          MR. VELKEI:  Objection.  Withdrawn.

 6          THE WITNESS:  In preparing this analysis we

 7 just picked up reimbursements that were zero.  I didn't

 8 look to see if any of these were also contested.  So

 9 some of them probably are contested and may or may not

10 truly be over the 30 working days.

11 BY MR. STRUMWASSER:

12     Q.   Setting aside whether there was a timely

13 contesting of the claim, for the balance, they were in

14 fact, not adjudicated within the 30 days, right?

15     A.   I would agree with that, yes.

16     Q.   And similarly, the 3,119 overpayment, the

17 payment actually issued more than 30 days in those

18 cases, right?

19     A.   No.  These are the refunds.  These are the

20 refunds.  It is an overpayment refund reprocessing that

21 is showing up in the file.

22     Q.   So are those different than the 3,570?

23     A.   They are a different number because I have

24 taken -- I have done the steps in a different order.  So

25 I have first taken -- I don't know why we are counting
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 1 the 3,570 twice.  And I think I get down to -- so my

 2 starting point both files, the group and the individual

 3 would be 38,567 if I have done the math correctly.

 4          So I started with that and I said let's take

 5 out anything that is zero.  And then I said let's take

 6 out anything where a refund is being recovered.  So it

 7 is just the order of the steps that I did for page 11 of

 8 5252 verses how they were prepared in the Fall of 2007.

 9          THE COURT:  I think the question is -- maybe I

10 am wrong, I think the question is how do you know that

11 the 3,119 are a subset of the 3,570 or at least a part

12 of it?

13          THE WITNESS:  They are a subset of the -- in

14 the 38,567, there are 33,119 refunds recovered.  And I

15 am saying that the Department should have used that

16 number in its report but inadvertently added for a

17 second time 3,570.

18          THE COURT:  Does that mean that the 3,570 that

19 you disagreed with initially should have been 3,119?

20     A.

21          THE WITNESS:  Yes, just based on -- I

22 approached it and took a step in between -- and I used a

23 different starting point.  This starting point in the

24 response started with the 14,011 group claims.  It is

25 that each of these analysis had a different starting
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 1 point.

 2 BY MR. STRUMWASSER:

 3     Q.   Is it, in fact, the case, Ms. Berkel, that you

 4 started with 4,217?

 5          MR. VELKEI:  For the purposes of 5252?

 6          MR. STRUMWASSER:  Yes.

 7          THE WITNESS:  Correct.

 8 BY MR. STRUMWASSER:

 9     Q.   And then do I understand you correctly to say

10 that you took out the 3,119 next?

11     A.   No.  Then I said when I use the access database

12 and I take the 1,077,024 group paid claims and the

13 48,683 individual paid claims and I quantify how many

14 are over 42 calendar days, I get 38,567.

15     Q.   So you didn't get that by subtracting from 42.

16 You went out and got a new starting point.

17     A.   I re-performed over 42 calendar days, and the

18 difference between that was 3,570, which appeared to be

19 related to a comment we have had in our December 7th,

20 response.  But I didn't know if it was coincidence or

21 that the Department had made a mistake.

22          Now, from reading Derek Washington's

23 transcript, I understand that his number when you add

24 the two files together is 38,567.

25     Q.   So the CDI draft report has 42137, right?
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 1     A.   Yes.

 2     Q.   So may I call it a new Berkel starting point of

 3 38,567?

 4     A.   Sure.

 5          MR. VELKEI:  The starting point is the 32,137

 6 for Berkel as well.

 7          THE COURT:  That is not correct, and that is

 8 not an objection, and it is not helpful.

 9          MR. VELKEI:  Forgive me, Your Honor.

10 BY MR. STRUMWASSER:

11     Q.   38,567.

12     A.   Okay.

13     Q.   So the difference between these two is 3,570?

14     A.   Yes.

15     Q.   Now we have a row in slide 11, 3,119, and my

16 question is, are some of those -- at least some of those

17 3,119 also in 3,570?

18     A.   No.

19          THE COURT:  They are in the other 3,570.

20          THE WITNESS:  Exactly.

21 BY MR. STRUMWASSER:

22     Q.   So your position now is that to determine the

23 number of claims that were paid late, we take the new

24 Berkel starting point and we subtract another 3,119 for

25 overpayments, right?
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 1     A.   Yes.  But before I did that, I first took out

 2 those that there was no health plan payment.  So I moved

 3 those aside and that left me with what else do I need to

 4 look at here.

 5     Q.   But for those of us who don't agree with that

 6 --

 7          THE COURT:  So he is setting that aside.

 8 BY MR. STRUMWASSER:

 9     Q.   So we can take out the overpayments that are

10 within the 38,567 and that is 3,119.  So we now have a

11 subtotal, if you will, of?

12     A.   34,997.

13          THE COURT:  No.  I get 35,458.

14          MR. GEE:  35,448.

15          THE COURT:  I will buy that.  35,448.

16          THE WITNESS:  Oh, yeah, I'm sorry.  I must have

17 keyed backwards.  I get that too.

18 BY MR. STRUMWASSER:

19     Q.   The third row is A minus B.  Overpayment is

20 coming from -- well, we'll call that D.  And then E is

21 going to be B minus D, right?

22     A.   Yes.

23     Q.   Now for present purposes I am going to leave

24 out no reimbursement owed.  So we have two items left

25 here.  The contested is where you determined that there
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 1 was a request for additional information, but you do not

 2 know whether it was made in 30 working days; is that

 3 right?

 4     A.   Off the top of my head, no, I don't know.  I

 5 believe that is what the referral response said.

 6     Q.   And 31 others, who are they again?

 7     A.   These are self-directed contract payments, so

 8 the policy allows for the member responsibility to be

 9 funded from a pool of money within the individual policy

10 and the member responsibility is issued in additional

11 adjudication other than the initial claim.

12          MR. STRUMWASSER:  Why don't we mark the sheet

13 here.

14          THE COURT:  723.

15          (Exhibit 723 marked for Identification.)

16          MR. STRUMWASSER:  This is probably a good time

17 for our break, Your Honor.

18          (Morning recess.)

19 BY MR. STRUMWASSER:

20     Q.   We are back on slide 11, 5252.  With respect to

21 the no reimbursement owed, I just want to get closure on

22 that.  You testified that those were instances in which

23 PacifiCare did not owe money.  Right?

24     A.   Yes.

25     Q.   And so no payment was made, right?
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 1          MR. VELKEI:  By PacifiCare?

 2          MR. STRUMWASSER:  By PacifiCare.

 3          THE WITNESS:  PHLIC didn't make a payment.

 4 BY MR. STRUMWASSER:

 5     Q.   That would include claims where PacifiCare

 6 accepted the coverage, but the amount PacifiCare allowed

 7 was applied to the deductible, right?

 8     A.   It would include those, yes.

 9     Q.   So PacifiCare's position on slide 11 is that

10 any claim in which PacifiCare accepted coverage, but the

11 entire allowed amount is applied to the deductible need

12 not be processed within 30 days?

13     A.   Well, looking at the law on page 10, reimburse,

14 so I was interpreting that as truly needing to make a

15 payment, yes.

16     Q.   The next line, overpayments.  Am I correct that

17 overpayments were claims in which PacifiCare, in fact,

18 made a payment but it paid too much?

19     A.   Well, yes and no.  This line is the -- this is

20 the depositing of the provider's refund to PHLIC.  These

21 adjudications are refund reprocesses.

22     Q.   Why were these overpayments not included within

23 the 3,570?  What is it about these 3,119 that were such

24 that they were not also filtered out --

25          THE COURT:  That is not my understanding of the
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 1 testimony.  My understanding of the testimony is that is

 2 the original subset of the original 3,570.  That is a

 3 subset of those.  It is not in addition to.

 4          Is that correct?

 5          THE WITNESS:  Yes.

 6 BY MR. STRUMWASSER:

 7     Q.   So is it your testimony that these are not the

 8 original overpayment, but the recoupment itself?

 9     A.   Yes, these are recoupment.

10     Q.   Were there during the market conduct window

11 overpayments, payments were made that were too large?

12     A.   Yes, there are.

13     Q.   Are those within the 38,567?

14     A.   I don't know if -- I don't know.

15     Q.   To the extent that there was a claim that was

16 paid more than 42 calendar days after receipt and it

17 resulted in a payment that was after overpayment, do you

18 know whether or not that claim would be in the 38,567?

19          MR. VELKEI:  The original?

20          THE COURT:  I think that is a fair question.

21 The 38,567.

22          It is an overpayment.  The amount was beyond

23 the original time limit that is required by A, would

24 that have been included in 38,567?

25          THE WITNESS:  Yes, it would have been.
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 1 BY MR. STRUMWASSER:

 2     Q.   Back on slide 11.  We have the other category

 3 of 31 claims.  Those 31 claims were paid more than 32

 4 calendar days after receipt, right?

 5     A.   They were paid more than 42 days after the

 6 provider's claim was received and were implemented

 7 another portion of the policy for the member

 8 responsibility.

 9     Q.   Is there a sense in which that member

10 responsibility is like a pre-paid deductible?

11     A.   Perhaps.  I am not really an expert on that

12 particular product.

13     Q.   These are self-directed accounts, right?

14     A.   The policies have a self-directed account

15 provision, yes.

16     Q.   The policies are fully insured insurance

17 products, right?

18     A.   Yes, they are.

19     Q.   Do you have any statutory basis for the

20 assertion that the self-directed account claims are not

21 subject to 10123.13 (a)?

22     A.   Obviously, I am not an attorney.  I don't.  But

23 I view these like the IRS Section 125 Flexible Spending

24 Account, which is until the initial claim is adjudicated

25 and the member liability is determined, then there is
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 1 another round of adjudication to determine whether it

 2 qualifies for that.  So I believe additional time would

 3 be required for that second and different adjudication

 4 process.

 5     Q.   Well, you are, in fact, the holder of those

 6 funds of the member, right?

 7     A.   Well, yes, if you can even say -- it is not

 8 like a bank account.  It is not like a Section 125

 9 account where your payroll deposit is held by TPA.  It

10 is not real money.

11     Q.   It reflects funds that were paid by the

12 employer, right?

13     A.   It is part of the premium, but not a separate

14 payment for the self-directed accounts.

15     Q.   So these are premium funds that PHLIC is

16 responsible for disbursing when a proper claim is

17 presented, right?

18     A.   Right.  And if it is not used, it doesn't

19 revert back to anyone.

20     Q.   Much as premium in general does on a policy for

21 which there has been no claim, right?

22     A.   True.  I would agree with that.

23     Q.   So in its preliminary exam reports CDI alleges

24 that PHLIC improperly failed to pay interest on 8,813

25 claims, right?
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 1     A.   Yes.

 2     Q.   And that consists of 8,367 group claims plus

 3 444 -- 8369 group and 444 individual claims, right?

 4     A.   Yes.

 5     Q.   In your December 7th response you said, no, the

 6 correct number is 5,420 and 12, right?

 7     A.   Yes, that's what we said.

 8     Q.   Do you know how many interest violations CDI,

 9 in fact, identified in its final report in its exam?

10     A.   We can look.  I don't remember.

11     Q.   I will just represent to you in the interest of

12 time that the CDI  report alleged 5,420 group and 12

13 individual.  In other words, CDI  accepted PLIHC's

14 numbers in your December 7th letter.  Were you aware of

15 that fact that CDI  accepted your response in its final

16 report?

17     A.   Yes.

18     Q.   In fact, those are the numbers that CDI

19 charged in the OSC, aren't they?

20     A.   I would have to look, but I believe so, yes.

21     Q.   At the bottom of slide 11 you have a display

22 here saying percentage of claims declined, right?

23     A.   Yes.

24     Q.   And there is a number 1,126,287 in the

25 numerator.  What does that number represent?
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 1     A.   The 1,126,287 in the numerator represents the

 2 claims in the group paid claim file and the individual

 3 paid claim file.

 4     Q.   And the 1,126,107 in the denominator, what does

 5 that represent?

 6     A.   I believe it should be the same number.

 7     Q.   Right.  One of those two numbers is wrong,

 8 correct?

 9     A.   I would need to look at lunch to see. They

10 should be the same number.  I am not sure which one is

11 right.

12     Q.   And neither number represents the number of

13 claims on which interest was due, do they?

14     A.   I'm sorry.  I don't understand.

15          THE COURT:  Aren't those the total claims?

16          THE WITNESS:  Yes.

17 BY MR. STRUMWASSER:

18     Q.   But they are not the number on which interest

19 is due, are they?

20     A.   No.

21     Q.   There is an asterisk on the bottom that says

22 interest was paid on 4,630 claims, right?

23     A.   Yes.

24     Q.   And that 818 claims are being reviewed still

25 for whether interest is owed, right?
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 1     A.   Yes.  We finished that work, but yes.  At the

 2 time I prepared this slide it was open.

 3     Q.   And you testified that you sent those 813

 4 claims to Ms. Norket to determine whether interest was

 5 owed, but she had not finished her review of them by the

 6 time you testified here.  Right?

 7     A.   That's true.

 8     Q.   These are claims from the 2006, 2007 period,

 9 right?

10     A.   Yes.  I was reviewing all the detail one more

11 time and I had questions about those particular claims.

12     Q.   Let's look at slide 15 in 5252.  You have

13 testified that this page summarizes the percentage of

14 claims that are paid after the 30th working day based on

15 what you believed CDI's position to be.  Right?

16     A.   I did.

17     Q.   This page reflects the number of late paid

18 claims after you subtracted 13,032 claims that

19 PacifiCare contends should not have been counted, right?

20     A.   Yes.

21     Q.   And then you calculated a percentage after you

22 made that subtraction, right?

23     A.   I did.

24     Q.   Do you understand CDI to agree that those

25 13,032 claims should not be counted?
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 1     A.   No, I didn't say that CDI agreed.

 2     Q.   You did call this CDI's theory less the

 3 erroneous additions, right?

 4     A.   That's the title on the page we are looking at.

 5     Q.   This isn't the claims based on CDI's position,

 6 right?

 7     A.   Correct.  It is not CDI's position.  It is my

 8 understanding of CDI's  position excluding things that I

 9 believe should not be included.

10     Q.   And that CDI  does not necessarily agree with

11 you about, right?

12     A.   That's why we are here.

13     Q.   Let's look at slide 12.  According to your

14 calculations, a total of $138,053 in interest was paid

15 on 4,634 claims.  Is that right?

16     A.   Yes.

17          MR. STRUMWASSER:  I just mentioned pursuant to

18 the Judge's order we were provided with backup data on

19 this, and I can get so close.  We have a discrepancy of

20 $126.73 that I do not propose to be material, but I want

21 it to be on the record.

22 BY MR. STRUMWASSER:

23     Q.   Now that averages out to be about $30 of

24 interest per claim?

25     A.   Slightly less than $30, yes.
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 1     Q.   29.79?

 2     A.   Yes.

 3     Q.   Have you looked at the distribution of those

 4 interest payments?

 5          THE COURT:  In what sense?

 6          MR. STRUMWASSER:  The statistical distribution.

 7 BY MR. STRUMWASSER:

 8     Q.   Have you looked at the list of those payments?

 9     A.   No, I haven't.

10     Q.   Would you be surprised to know that 25 of those

11 payments were resulting in interest payments or

12 additional interest payments over $1,000?

13     A.   No, I wouldn't be surprised by that.

14     Q.   Would you be surprised to learn that the rework

15 alone on individual claims ran as high as $21,000 for an

16 individual claim?

17     A.   No, I wouldn't be surprised by that.

18     Q.   You testified that the root cause of

19 PacifiCare's failure to pay interest on these late paid

20 claims was human error.

21     A.   Yeah, I think that was one of the reasons.

22     Q.   You said the primary cause is that RIMS does

23 not systematically calculate interest when a reprocessed

24 claim is adjudicated, right?

25     A.   Yes.
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 1     Q.   Was PacifiCare aware in 2006 that RIMS does not

 2 systematically calculate interest when a reprocessed

 3 claim is adjudicated?

 4     A.   In 2006, I don't know.

 5     Q.   How about in 2007?

 6     A.   Sure.  In 2007, yeah.

 7     Q.   Do you know what training there was for

 8 examiners handling reprocessed claims, what kind of

 9 training they got in terms of interest calculation?

10          MR. VELKEI:  Vague as to time.

11          MR. STRUMWASSER:  In 2007.

12          THE WITNESS:  I do remember that interest was a

13 specific topic of training and the exact timing of that

14 I can't recall off the top of my head.

15 BY MR. STRUMWASSER:

16     Q.   Was that during your tenure -- over your

17 responsibilities over claims?

18     A.   Yes.

19     Q.   So to the best of your knowledge do you have

20 any knowledge of any training of those examiners on the

21 calculation of interest prior to your tenure as head of

22 operations or claims?

23     A.   Not that I remember.

24     Q.   So going back to slide 11, according to go

25 PHLIC there were 5,447 late paid claims where no
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 1 interest was paid, right?

 2     A.   At the time of this Power Point was prepared,

 3 yes.

 4     Q.   Those are new day claims, right?

 5     A.   No.  These are every claim.  It could include

 6 rework claims.

 7     Q.   In so far as they include new day claims, the

 8 fact that RIMS does not systematically calculate

 9 interest when a reprocessed claim is adjudicated, that

10 would not explain the absence of an interest payment?

11          THE COURT:  Are you asking whether or not RIMS

12 can calculate new day claim interest amounts?

13          MR. STRUMWASSER:  I see that coming in the

14 future, but I would like to know first of all whether it

15 is the case that the failure of RIMS to calculate

16 interest on reprocessed claims, which is what is

17 identified in slide 13 -- I would like a confirmation

18 that that is not a root cause for failure to pay

19 interest for new day claims.

20     A.   Yes, that would be true.  Let me say it back

21 just to make sure I got the question correct.  If I

22 have -- if a new day claim was paid after 42 working

23 days, the system would calculate interest automatically.

24 And an error in that regard could be attributed to a

25 human overriding the RIMS calculation of interest.
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 1 BY MR. STRUMWASSER:

 2     Q.   Well, actually that wasn't the question.  Maybe

 3 I'll do it the other way and take the judge's advice

 4 here.

 5          At the time when RIMS did not systematically

 6 calculate interest when a reprocessed claim adjudicated,

 7 did RIMS systematically calculate interest when a new

 8 day claim was adjudicated?

 9     A.   Yes.

10     Q.   So then for any new day claims that did not

11 receive proper interest, the root cause of that cannot

12 be what is written on slide 13.  Right?

13     A.   Yes.

14     Q.   Do you know whether there were new day claims

15 among the 5,447?

16     A.   I don't know specifically, no.

17     Q.   You don't know that there weren't, right?

18     A.   True, I don't know that there weren't.

19     Q.   Did anybody attempt to determine whether there

20 were new day claims that had not gotten interest paid

21 among the 5,447?

22          MR. VELKEI:  Vague as to time.

23          MR. STRUMWASSER:  When the 5,447 were

24 calculated.

25          THE WITNESS:  No, I don't recall that we asked
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 1 ourselves that question.

 2 BY MR. STRUMWASSER:

 3     Q.   So do you have confidence today that the

 4 primary root cause identified in slide 13, in fact,

 5 accounts for the full body of 5,447 of late paid claims

 6 that did not get interest?

 7          THE WITNESS:  Can you repeat that back, please.

 8          (Question read.)

 9 BY MR. STRUMWASSER

10     Q.   I misspoke.  You cannot sitting here today have

11 confidence, can you, that the 5,447 claims that did not

12 receive interest, that the root cause identified in

13 slide 13 accounts for the full 5,447, you cannot have

14 that confidence, can you?

15     A.   Yes, I agree that page 13 is not the only

16 reason related to the 5,447.

17     Q.   Let's look at slide 14.  You said that this

18 page reflected corrective actions that PacifiCare

19 implemented to address PacifiCare's failure to pay

20 interest on late paid claims.  Right?

21     A.   I did, yes.

22     Q.   One of the items was in October of '07 an

23 interest calculator was implemented, right?

24     A.   Yes.

25     Q.   And this interest calculator was a very simple
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 1 Excel template that calculates interest based on a

 2 particular state's requirements, right?

 3     A.   Yes.

 4     Q.   All the examiner needs to do is fill in a few

 5 cells and calculates the interest owed, right?

 6     A.   Yes.

 7     Q.   You testified that giving this Excel template

 8 to the examiners was effective in reducing the number of

 9 incorrect payments.  Right?

10     A.   Yes, ultimately.

11     Q.   How about pre-ultimately?

12          MR. VELKEI:  Objection; vague.

13          THE COURT:  Sustained.

14          MR. STRUMWASSER:  Actually, there is no verb in

15 the first line of slide 14.

16 BY MR. STRUMWASSER

17     Q.   Is 10/07 when the interest calculator was

18 implemented?

19     A.   Yes.

20 BY MR. STRUMWASSER:

21     Q.   And your reservation that ultimately it helped

22 suggests to me that there was a period after 10,  '07

23 when it didn't.  Is that right?

24     A.   Well, we implemented a focussed audit in

25 January of 2008, and we have data on the interest
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 1 performance -- I know that we struggled struggled with

 2 people performing interest calculations.  We continue to

 3 train on it.  It was an area of focus for us, yes.

 4     Q.   So even after you had the template, you were

 5 having problems?

 6     A.   Yes, we were.

 7     Q.   And was a part of the problem that they were

 8 having difficulty using the template?

 9     A.   I don't know.

10     Q.   Have you seen the template?

11     A.   Yeah, I think I did, way back in October of

12 '07.  Yes.

13     Q.   I'm assuming that all an examiner has to do for

14 a calculation is to put in the amount, the receipt and

15 the date of payment, is that true, for a given

16 jurisdiction?

17     A.   Right.  They have to pick the legal company

18 involved.  They have to use the correct received date,

19 which may not be the date the initial claim was received

20 if there was additional information required, and they

21 have to put in the payment that is being made that is

22 subject to the state's calculation of interest.

23     Q.   So three inputs, right?

24     A.   That's how I remember it, yes.

25     Q.   It is not a very complicated spreadsheet, is
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 1 it?

 2     A.   I would say it is a simple spreadsheet, but

 3 using the calculator, perhaps, was the challenge.  I

 4 don't remember the specifics.

 5     Q.   Eventually the calculator helped bring down the

 6 error rate in interest payments on corrective actions,

 7 right?

 8     A.   Yes.

 9     Q.   Do you know of any reason why the Excel

10 template could not have been implemented a year or two

11 earlier?  Let's not go before two years.  In 2006?

12     A.   I do think there were prior versions.  I'm not

13 sure if I am remembering that for RIMS verses NICE.  So

14 I have a recollection that there were other tools in the

15 past that were not as automated as what we did in

16 October of 2007 for each specific legal company.

17     Q.   In fact, a year after you implemented the

18 template, PacifiCare was still struggling with RIMS PPO

19 accuracy, wasn't it?

20          MR. VELKEI:  Objection; asked and answered.

21          THE WITNESS:  I don't remember the timing, but

22 yes, I do remember working towards better performance.

23          MR. STRUMWASSER:  I am going to give the

24 witness a copy of 712 marked for identification.

25          THE WITNESS:  I'm ready.
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 1 BY MR. STRUMWASSER:

 2     Q.   You are mailing a draft agenda for a

 3 UnitedHealthcare meeting, right?

 4     A.   Yes, that's what this is.

 5     Q.   About halfway down the page, a third of the way

 6 down the page under the heading of California Department

 7 of Insurance Corrective Action update, the third line

 8 down, claims payment timelines still struggling with

 9 RIMS PPO interest accuracy.  Do you see that?

10     A.   I see it.

11     Q.   Was that a topic of discussion in the UHN

12 meeting?

13     A.   Well, not so much.  I think I was just giving

14 them an update.

15     Q.   You testified that PacifiCare had an

16 implemented weekly interest focussed audits in January

17 of 2008, right?

18     A.   Yes.

19     Q.   We also see that on slide 14.  Was there no

20 audit program in place before January of '08 that was

21 intended to monitor interest payments?

22     A.   The overall quality program that has been in

23 place as long as I can remember tests for interest

24 accuracy as well.  This was a specific test only for

25 that.
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 1     Q.   So is it fair to say then that the

 2 pre-existing -- I shouldn't use it in this context --

 3 the pre-existing audit program was not detecting all of

 4 the information necessary to detect interest payment

 5 errors?

 6     A.   No, I wouldn't say that is fair.  I would say

 7 they have different purposes.  The focussed audit, if I

 8 am remember correctly, looks at claims over 42 calendar

 9 days exclusively.  And the quality program picks a

10 random sample regardless of timing of adjudication.

11     Q.   Isn't it also true that the quality program as

12 you refer to it, did not specifically test for interest

13 payments on a 42 calendar day basis?

14     A.   At what point in time?

15     Q.   Prior to January of '08?

16     A.   It definitely tested for interest.  I don't

17 know if it used 45 days as Derek Washington testified or

18 in it used fewer days.

19     Q.   Do you have any basis for assuming that the

20 period that it was using was the number that Mr.

21 Washington referred to?

22     A.   No.  I just don't know what the number of days

23 was.

24     Q.   In the focussed audit program that you are

25 referring to on slide 13, is that a sampling also or was
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 1 that a hundred percent review?

 2     A.   It was a sample.

 3     Q.   Would you agree that it is possible to have a

 4 computer literally look at all of the claims or all the

 5 reworked claims or all the paid claims and calculate the

 6 accuracy of interest payments?

 7     A.   I think that is a first step, but I don't think

 8 that is the entirety of what would need to happen.

 9     Q.   So the struggling with RIMS PPO interest

10 accuracy that you described in October of '08 -- in 712,

11 you were still struggling after you had implemented all

12 of the correct actions identified on slide 14?

13     A.   That's what I remember, yes.

14     Q.   I don't recall you testifying what the root

15 cause was of the late paid claims of the 42,000 or?

16          THE COURT:  38,567.

17 BY MR. STRUMWASSER:

18     Q.   What after ever that number is in the 30 to

19 40,000 range, I don't recall you testifying as to what

20 the root cause of those late payments was.  Am I correct

21 that I haven't addressed those questions?

22     A.   I guess not.

23     Q.   Do you know?

24     A.   Yes.  I think there are a number of reasons.

25 So those claims represent us initiating rework for retro
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 1 contract loads.  They include claims appeals and

 2 provider disputes received that we work through.  And to

 3 the extent that we had paper claims coming into the

 4 organization after we transitioned to Lason and those

 5 items were delayed in that process, those would be

 6 included in these adjudications as well.  Plus these

 7 include claims where additional information was received

 8 and refund recovery.

 9     Q.   Not the 30,000 number that you are testifying

10 to, you have taken out the refund recoveries, right?

11     A.   No.  My 38,567 includes refund recoveries.

12     Q.   Let's go back to slide 11.  Your number is

13 29,105 late paid, right?

14     A.   That's the subtotal, yes.

15     Q.   So your testimony is that the causes of those

16 late pays were retro contract loads, appeals and

17 disputes, paper claims delayed due to the Lason process

18 and requests for additional information.

19          Now, where there were requests for additional

20 information, the additional claim would have been closed

21 within 30 days if that request was made within a period

22 of 30 working days, right?

23     A.   Yes.

24     Q.   So the only time this a request for additional

25 information would show up in your calculation of late
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 1 claims is if the request for additional information was

 2 made more than 30 working days after receipt of the

 3 claim, right?

 4     A.   Yes.

 5     Q.   Let's look at slide 17 for a moment.  You have

 6 testified that PacifiCare's position is that the

 7 strictest applicable regulatory stands for claims

 8 payment timeliness is 95 percent.  Right?

 9     A.   Yes.

10     Q.   You listed a number of what you termed

11 performance metrics, undertaking 19, NAIC guidelines,

12 MAWG guidelines, and DMHC guidelines, right?

13     A.   Yes.

14     Q.   Do you know if there is any document where

15 those guidelines are actually listed by the author that

16 make explicit reference to percentages for determining

17 timeliness of a paid claim under 10123.13?

18          THE COURT:  When you are talking about author,

19 you are talking about NAIC or MAWG or the author of this

20 document?

21          MR. STRUMWASSER:  The former, Your Honor.  The

22 author of the people who essentially promulgated the

23 NAIC guidelines.  The MAWG guidelines are a group of

24 insurance commissioners.  And United undertaking 19 was

25 tendered by PacifiCare to the Department of Insurance.
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 1 And DMHC guidelines I am assuming were adopted by DMHC.

 2          THE WITNESS:  No, I am not aware of anything

 3 that summarizes anything the way I have on page 17 of

 4 5252.  And I am not sure if the undertaking 19 document

 5 cites this section.  It perhaps would, I just don't

 6 remember.

 7 BY MR. STRUMWASSER:

 8     Q.   I am going to start a new chart.  We might as

 9 well label it 724.

10          THE COURT:  Yes.

11          (Exhibit 724 marked for Identification.)

12 BY MR. STRUMWASSER:

13     Q.   I am calling my metric rate of compliance with

14 interest requirement.  And the formula for "Rocker" is

15 the total number of claims paid with interest divided by

16 the total number of claims requiring interest.

17          Do you understand how I propose to do this

18 calculation?

19     A.   I do.

20     Q.   We are faced with slide 11 for the numbers as

21 PacifiCare views it.  As I understand it, the number of

22 claims paid with interest is 23,658.

23     A.   Yes.

24     Q.   And the total number of claims that were not

25 paid within 30 working days is 29,105; right?
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 1     A.   Yes.

 2     Q.   Would you like to do the calculation of my

 3 Rocker number?

 4     A.   Please help me.

 5     Q.   I get 81 percent.  Does that look right?

 6     A.   It looks reasonable, yes.

 7     Q.   Would you agree that this is a calculation of

 8 the percentage of the claims that needed interest that

 9 got interest?

10     A.   Yes, I would.

11     Q.   Ms. Berkel, In your opinion, does this

12 18 percent represent satisfactory performance by

13 PacifiCare?

14     A.   No, I wouldn't say it is satisfactory, no.

15          MR. STRUMWASSER:  This is a convenient time.

16          (Luncheon recess.)

17 BY MR. STRUMWASSER:

18     Q.   Good afternoon, Ms. Berkel.  You testified that

19 you had no involvement in the negotiation of the

20 Undertakings.  Right?

21     A.   Right.

22     Q.   You said that Ms. Monk was involved in that

23 negotiation?

24     A.   Yes.

25     Q.   Anybody else?
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 1     A.   I don't know.

 2     Q.   You said you signed the Undertakings because

 3 you were president of PHLIC at the time, right?

 4     A.   Yes.

 5     Q.   I don't recall that in your bio.  How long were

 6 you president of PHLIC?

 7     A.   I don't remember.  We have the statutory

 8 financial statements that lists officers.

 9     Q.   So you were president for whole years?  It

10 wasn't just a couple days or anything like that at the

11 time of the acquisition?

12     A.   I remember being mostly CFO, but I believe at

13 the time I was president of that legal company.

14     Q.   At the time of the acquisition?

15     A.   At December 2005, yeah.

16     Q.   Was there a reason for your being president at

17 that time that was connected in some way to the

18 acquisition?

19          MR. VELKEI:  Objection; relevance.

20          THE COURT:  I'll allow it.

21          THE WITNESS:  I don't think it was related at

22 the acquisition.  It was related to personnel changes

23 that preceded the acquisition.

24 BY MR. STRUMWASSER:

25     Q.   There was a period that you were participating
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 1 in the due diligence for the acquisition; right?

 2     A.   No.

 3     Q.   Originally you were not one of the people who

 4 had confidential information; right?

 5     A.   Yes, that's true.

 6     Q.   And you started getting questions that led to

 7 your asking whether there was an acquisition in the

 8 works; right?

 9     A.   Yes.

10     Q.   They cleared you and then you became part of

11 the in group for that purpose; right?

12     A.   Yes.  They were able to answer my question,

13 yes.

14     Q.   During that period when it was not still public

15 information and you had the knowledge, you didn't have

16 any role in due diligence?

17     A.   No, I didn't.  I asked the question, and a day

18 or two later -- I was actually on vacation for a few

19 weeks.

20     Q.   Were you president at that time?

21     A.   I don't know.  I don't remember.

22     Q.   The annual statements will tell us who the

23 president is at year end?

24     A.   Right.  But presumably if I was at 12/31/04,

25 then I probably was in the Summer of 2005.   That would
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 1 be what I would draw from.

 2     Q.   I don't want to put you through that.  We have

 3 the documents in evidence.  With that help, with can

 4 track that down.

 5          You testified that you were directed to sign

 6 the Undertakings on behalf of PHLIC, right?

 7     A.   Yes, I was asked to sign the Undertakings.

 8     Q.   By whom?

 9     A.   Probably somebody from Nancy's staff.

10     Q.   So it was somebody who reported to you rather

11 that somebody who was above?

12     A.   Somebody who reported to Nancy.

13     Q.   During that period did she report to you?

14     A.   No.

15     Q.   The president of PHLIC was not in her chain of

16 command, is that the point?

17     A.   Well, I guess, when I think of chain of

18 command, Nancy and I have always been peers.  I happen

19 to be the officer of PHLIC.   She may or may not have an

20 officer position on the legal companies of PacifiCare

21 Health Systems.  I didn't think of it in that PHLIC

22 officer capacity.

23     Q.   Did the person who asked to sign the

24 Undertakings ever explain to you why you were being

25 asked to sign them?
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 1     A.   Well, I was aware of the undertakings.  It was

 2 a pacing item for the acquisition to close.  I read the

 3 document when I signed it, and it wasn't unusual for me

 4 to sign PHLIC documents including all of the things we

 5 were doing that year for the private fee for service and

 6 the Medicare Part D products that PHLIC offered.

 7     Q.   Did I hear you correctly to say it was a pacing

 8 item?

 9     A.   Yes.

10     Q.   What's a "pacing" item?

11     A.   That the Department of Insurance's approval was

12 necessary for United to consummate the acquisition of

13 PacifiCare Health Systems.

14     Q.   Do you recall if anybody told you anything

15 specifically about Undertaking 19 at the time that you

16 signed the Undertakings?

17     A.   No, I don't.

18          MR. STRUMWASSER:  I have a copy of 5191, which

19 are the Undertakings in evidence.

20          THE WITNESS:  Is there a specific section that

21 you would like me to look at?

22 BY MR. STRUMWASSER:

23     Q.   The only section I am going to ask you about is

24 19, which starts on page 14.

25          You recognize this as the document that you
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 1 signed as Undertakings, right?

 2     A.   I do.  Yes.

 3          I'm ready.

 4 BY MR. STRUMWASSER:

 5     Q.   The Undertaking 19 sets forth seven discreet

 6 metrics and standards for those metrics that PacifiCare

 7 has agreed to meet, right?

 8     A.   Yes.

 9     Q.   And United has agreed that PacifiCare would

10 meet, right?

11     A.   Yes.

12     Q.   At any time have you personally had any

13 responsibilities with regard to monitoring whether

14 PacifiCare was meeting those metrics?

15     A.   Yes.  When I joined the operations organization

16 I inquired about how these things were being derived,

17 yes.

18     Q.   So that would be the second half of  '07?

19     A.   Yes.

20     Q.   I am going to ask you to tidy up something that

21 came up with another witness of.  One of the

22 Undertakings were the claims that were to be

23 auto-adjudicated, right?

24     A.   Yes.

25     Q.   The metric is -- the standard is 50 percent,
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 1 right?

 2     A.   That's what it says.

 3     Q.   Are you aware that that standard PacifiCare has

 4 met or exceeded at all times since then?

 5          MR. VELKEI:  Objection, Your Honor; relevance.

 6 This isn't at issue in the proceeding.  It is not in the

 7 OSC.  I have never heard word one about this being an

 8 issue in the case.

 9          THE COURT:  What's the relevancy?

10          MR. STRUMWASSER:  You will recall that

11 auto-adjudication came up with Ms. Goossens and we

12 talked about the differential error rates and I asked

13 her wasn't it, in fact, true that over half of the

14 claims were auto-adjudicated and she didn't know.  I

15 think this witness will.

16          THE COURT:  If you know.

17          THE WITNESS:  I don't know specifically quarter

18 to quarter, but in general if you ask me what the

19 auto-adjudication rate was for the RIMS products in

20 total, I would say about and a half.

21 BY MR. STRUMWASSER:

22     Q.   Now, you understand that compliance with these

23 metrics and compliance with the provision of the

24 Insurance Code are separate matters, right?

25     A.   Yes, I do know that they are different
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 1 measurements.

 2     Q.   It is not -- you don't contend that meeting the

 3 metrics in some way constitutes satisfaction of the

 4 Insurance Code provision, any Insurance Code provisions,

 5 do you?

 6     A.   I think it might be reasonable to the extent

 7 that we need an undertaking and it is more stringent

 8 than the Code and I think reasonable people would say

 9 that the Code shouldn't be at issue.

10     Q.   It is certainly true that if the undertaking is

11 more stringent and you meet it then by definition, you

12 will have also met the Code, right?

13     A.   Yes, I believe so.

14          THE COURT:  725 is an email with a top date of

15 November 20, 2008.

16          (Exhibit 725 marked for Identification.)

17          THE WITNESS:  I'm ready.

18 BY MR. STRUMWASSER:

19     Q.   So we have here an email chain in November of

20 '08.  Do you recall this correspondence?

21     A.   I don't.

22     Q.   It starts with a November 18 email from Laurie

23 McCarty.  Who is Ms. McCarty?

24     A.   She is a person within the operations

25 organization that gathers data around claims engines.
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 1     Q.   She says quote, "The 15-day TAT for PDRs is at

 2 29.2 percent for Q3 2008."  So "TAT" is turnaround time?

 3     A.   Yes, it is.

 4     Q.   "PDR" is provider dispute resolution?

 5     A.   It is.

 6     Q.   Q3 is the third quarter of '08?

 7     A.   Yes.

 8          MR. VELKEI:  Objection; irrelevant.  The issue

 9 of compliance with this particular metric of the

10 Undertaking is not at issue in this proceeding.

11          THE COURT:  What's the relevancy?

12          MR. STRUMWASSER:  I am hesitating because I

13 would like to establish the relevance without

14 pre-conditioning the testimony.

15          THE COURT:  I will give you some leeway with a

16 motion to strike, but it is not obvious, so go ahead.

17          MR. VELKEI:  Appreciate it, Your Honor.

18 BY MR. STRUMWASSER:

19     Q.   She testified that when she tried to find out

20 why the results were so low, she was told that

21 PacifiCare wasn't focussing on the 15-day TAT, right?

22          MR. VELKEI:  She testified?

23 BY MR. STRUMWASSER:

24     Q.   She said when she tried to find out, she was

25 told that PacifiCare wasn't focussing on the 15-day TAT,
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 1 right?

 2     A.   Which paragraph are you reading from?

 3     Q.   The last one.  "In Q2 when I tried to find out

 4 why the results were so low, I was told that we were not

 5 focussing on the 15 TAT."  Right?

 6     A.   I see it now.  That's what it says.

 7     Q.   Then there is a response to her and then she

 8 responds on the 20th at 8:55, "The regulatory

 9 requirement of 60 days is a separate issue to the

10 Undertaking.  We are all aware that the regulatory

11 requirement is different."  Do you see that?

12     A.   I see that, yes.

13     Q.   You say at the top email that "I am well aware

14 of this, this is an undertaking that we have never

15 achieved under the Undertakings," and you talk about how

16 the 15 days is significantly different than the law of

17 45 days.  Right?

18     A.   Yes, that's what I said.

19          MR. VELKEI:  I am going to move to strike.  The

20 standard we are being held to in the OSC is compliance

21 with the statute, which is 45 working days.  The issue

22 of compliance with this particular metric has never been

23 challenged by the Department in this case.

24          MR. STRUMWASSER:  This is evidence that she

25 understood that compliance with the undertaking and
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 1 compliance with the statute were different matters.

 2          THE COURT:  For that limited purpose, I will

 3 allow it.

 4 BY MR. STRUMWASSER:

 5     Q.   Do you still have your copy of 118 up there?

 6     A.   Yes, I do.

 7     Q.   Turn to 3427.

 8     A.   I'm ready.

 9     Q.   Turning to the paragraph below the 444 total

10 claims reviewed line, the topic here is acknowledgment

11 letters.  Right?

12     A.   Provider acknowledgment letters, yes.

13     Q.   This is the Company's response to CDI's

14 allegations in the draft report regarding violations of

15 the acknowledgment statute Section 10133.66(c).  Right?

16     A.   This is the response I wrote at the time, yes.

17     Q.   There is an identical response in the response

18 to the public report, right?

19     A.   Is it identical?  Yeah, I guess.

20          MR. VELKEI:  I wouldn't guess.

21          MR. STRUMWASSER:  I agree with that.

22          THE WITNESS:  They are identical.

23 BY MR. STRUMWASSER:

24     Q.   The second sentence of the paragraph I will

25 just call to your attention reads, "The Company agrees
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 1 that it is required to send acknowledgment letters for

 2 claims received if the claim is not otherwise

 3 acknowledged by payment and/or issuance of an EOB within

 4 15 calendar days."

 5          You testified that prior to sending out Exhibit

 6 117 and 118, you never read the acknowledgment statute

 7 10133.66(c); right?

 8     A.   Right.

 9     Q.   Who drafted this paragraph initially?

10     A.   Initially?

11     Q.   Did you put this on -- did you write this on a

12 screen?  Is this draft that somebody had given you and,

13 of course, if it turns out there is lawyer involved just

14 tell me that you don't want to talk about it and we'll

15 be done with it.

16     A.   I recall drafting this.

17     Q.   So you knew that the relevant statute was

18 10133.66(c), right?

19     A.   Yes.  It was in the prior page.

20     Q.   Did anyone assist you in writing this

21 paragraph, again excluding lawyers?

22     A.   Yes.  I think that Jane Knous.  Joy Higa

23 probably read it as well.

24     Q.   So Ms. Knous was aware that PHLIC was sending

25 this letter before it went out?
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 1     A.   I am not sure I understand the question.

 2     Q.   I think it follows from your previous answer.

 3 Ms. Knous was aware that you were sending this letter to

 4 the Department?

 5     A.   Yes.

 6     Q.   And they contributed to the drafting of the

 7 letter in general, right?

 8     A.   I think I asked her to edit my words.

 9     Q.   And you believe they contributed to this

10 paragraph as well, right?

11     A.   No.  I literally remember saying proof this for

12 me.

13     Q.   Where "this" is the paragraph, the page or the

14 whole document?

15          MR. VELKEI:  Relevance, Your Honor.

16

17          THE COURT:  Overruled.

18          THE WITNESS:  I don't remember.

19 BY MR. STRUMWASSER

20     Q.   Do you know if any of them look at 10133.66?

21          MR. VELKEI:  Vague as to "them."  Ms. Higa and

22 Ms. Knous?

23          THE COURT:  Ms. Knous.  I'll allow it.

24          If you know.

25          THE WITNESS:  I don't know about Joy.  I am
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 1 pretty sure Jane didn't look at it either.

 2 BY MR. STRUMWASSER:

 3     Q.   Now the next sentence, "However, if the claim

 4 is adjudicated within 15 days of receipt, the

 5 explanation of payment is provided in lieu of an

 6 acknowledgment letter."

 7          Do you see that?

 8     A.   Yes, I see that.

 9     Q.   You wrote that sentence as well?

10     A.   I think so, yes.

11     Q.   So you were sufficiently familiar with 10133.66

12 to know that if the claim is adjudicated within 15 days

13 then there is no need for an acknowledgment letter;

14 right?

15     A.   That is not how I was thinking about it at the

16 time.  I was thinking about it in that I was aware that

17 there was a template letter.  Everyone in the

18 organization thought that letter was a provider

19 acknowledgment letter for that statute.  And we made

20 the -- Jane and I had a discussion that, well, if we pay

21 it in 15 calendar days, which is not the timeline that

22 this statute requires, that that in and of itself would

23 be a letter sufficient.

24          But my direct testimony said we completely got

25 this wrong.  I was not aware that there were two
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 1 statutes.  I was not aware that the template letter that

 2 we all thought meant this one, was, in fact, for the

 3 member acknowledgment letter section of the Code.  And

 4 so this response unfortunately -- and I am tremendously

 5 sorry that it is wrong, is just not our opinion today.

 6     Q.   I understand that.  I'm trying to reconstruct

 7 your opinion at the time of this letter.  And what we

 8 know is that you cited the statute and you gave this

 9 exception for claims that had been paid within 15 days.

10 And so it seems to me that there was some level of

11 consideration of what the statute required of PacifiCare

12 at the time of this letter.  Is that an unfair

13 inference?

14     A.   I remember asking Jose what is the gist of

15 this, what do we have to do?  And I heard him say we

16 have to send a letter when we get a claim.  That's how I

17 remember hearing it.  And what -- you know, I should

18 have, but not being legalese and not thinking that we

19 weren't going to easily resolve this issue because

20 providers don't, in fact, want these letters, then I

21 made a mistake in not fully reading the statute, and I

22 didn't get any help from the exam team either.

23     Q.   Did Mr. Valenzuela participate in the drafting

24 of the letter?

25     A.   No.  I believe he just would have -- he was a
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 1 person that helped us -- I'm sure he read it.  But the

 2 drafting was mostly me and Jane Knous with input from

 3 people.

 4     Q.   Including Ms. Higa?

 5     A.   I don't remember Joy writing anything.  I

 6 remember her reading and editing.

 7     Q.   Continuing in the same paragraph, "The Company

 8 provided a file of 1,077,024 group paid claims from

 9 June 12, 2006 through May 31, 2007.  Using that same

10 file, the Company paid 117,540 claims more than 15 days

11 after receipt."

12          Do you see that?

13     A.   Yes, I see that.

14     Q.   Am I correct inferring that you did some kind

15 of database analysis to derive the information in those

16 two sentences?

17     A.   Yes.

18     Q.   What did you do to determine that there were

19 117,540 claims that were paid more than 15 days?

20     A.   We compared the claim receive date to the claim

21 paid date and looked -- quantified the number over 15

22 calendar days.

23     Q.   You did that from data that was extracted from

24 RIMS?

25     A.   No.  The same file that we gave The Department
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 1 of Insurance.

 2     Q.   Do you know where that data came from?

 3     A.   It came from RIMS.

 4     Q.   Did you actually do the calculation yourself?

 5     A.   No.  Karen Dubhashi -- D-U-B-H-A-S-H-I -- did

 6 the calculation for me.

 7     Q.   Somebody on your staff?

 8     A.   No.

 9     Q.   Is she in that report writing, report

10 generation unit that some folks have talked about?

11     A.   No.  She works on a process improvement team.

12     Q.   Do you recall how long it took you to get that

13 information?

14     A.   Are you asking my how many hours?

15     Q.   No.  At some point somebody, presumably you or

16 Ms. Knous or one of the circle of folks that you have

17 identified, said we should look at this file we have

18 already given the Department and do our own calculation;

19 right?

20     A.   Right.

21     Q.   I am asking from that time until the time you

22 got back the numbers, how long did it take?

23     A.   In hours?

24     Q.   If it was a matter of hours and not days, I'm

25 fine with that answer.
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 1     A.   Well, what I remember is that -- I believe it

 2 was December 5th.  It was in the evening.  I remember

 3 that it didn't take all that long once we actually had

 4 been able to provide Karen with the access database that

 5 we supplied to the Department of Insurance.  I remember

 6 that I think we had the wrong file to begin with, so a

 7 couple of days.  Maybe a day.

 8     Q.   That is the range I was looking for.  The point

 9 is within a couple of days you were able to derive these

10 figures, right?

11     A.   Coming on to -- we were running out of time

12 because the response was due.

13     Q.   So you were able to replicate the calculation

14 you expected that CDI wanted to do on acknowledgments,

15 right?

16     A.   I don't remember the Department actually doing

17 an appropriate electronic data analysis because they

18 could have said how many EDI claims do you have.  And

19 they could have easily done the 15 working days of the

20 statute and come up with a different starting point than

21 they did.

22     Q.   I tried to capture whatever exceptions you may

23 have to what the Department did.  My question really

24 was, you were able to perform the analysis that you

25 thought was required in order to obtain the number that
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 1 the Department was looking for, right?

 2     A.   Yes and no.  So I thought my analysis was

 3 correct at the time, but it wasn't.

 4     Q.   Now, the same database that you used to

 5 calculate this acknowledgment figure was the database

 6 that you could use to determine the number of late paid

 7 claims; right?

 8     A.   Yes, it is.

 9     Q.   And you testified that for the 42,137

10 violations of the late paid claims statute.  You never

11 re-performed CDI's calculation because, "There just

12 wasn't time to reperform the work."

13          Do you remember that testimony?

14     A.   I do, and that is true.  So now I am getting an

15 answer to this question either Thursday or Friday,

16 December 7th, and I don't have time to go back.  I am

17 trying to get this thing finished.  So I didn't have

18 time.  I wish I had.

19     Q.   The database at that point was up and running,

20 the fields were labeled and you had functioning queries

21 in that database; right?

22     A.   I definitely agree that we could add another

23 calculation for 42 calendar days.  Unfortunately, it

24 didn't occur to me.  I've got four reports, they are all

25 due, and I really was at the last minute at that point.
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 1     Q.   I understand.  Okay.

 2          Let's go back to Exhibit 113.

 3     A.   I have it, yes.

 4     Q.   Now, you testified that the response to the

 5 acknowledgments violation that you made in the

 6 December 7 letters was based on information on Exhibit

 7 113 that was drafted by Ms. Norket; right?

 8     A.   No.  I never looked at this inquiry until after

 9 I drafted the response.  I had a conversation with her.

10     Q.   Perhaps you help me with testimony from 7706

11 starting on line five.

12              "Do you recognize Exhibit 1134?

13              "ANSWER:   Yes.

14              "QUESTION:   Is the response that

15          is reflected in 113 the basis your

16          calculation of the 62,000?

17              "ANSWER:   it is the basis --

18          yes, it is the basis for believing

19          that the letters were correct January

20          of 2007."

21     A.   Yes.  The fact that this is what she told DOI

22 and I had another conversation was our basis.  I guess I

23 could have been more specific.  But I meant what she was

24 thinking at the time is what she told me.

25     Q.   The information that the Company provided the
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 1 Department on this referral, it proves to be wrong,

 2 right?

 3     A.   Yes, it is not right.

 4     Q.   The referral asks for PHLIC processes for

 5 acknowledgment of claims to providers, right?

 6          MR. VELKEI:  I think that misstates the

 7 document.

 8          THE COURT:  It says acknowledgment procedure

 9 for the receipt of claims.

10          MR. VELKEI:  Provider  description.

11          THE COURT:  "Provides a description" are the

12 first three words of the request.

13 BY MR. STRUMWASSER:

14     Q.   It asks for a description of the measures taken

15 to assure compliance with 10133.66(c), right?

16     A.   Yes.

17     Q.   And 10133.66(c) is a part of the Provider Bill

18 of Rights, right?

19     A.   I don't know.

20     Q.   You understand it pertains to provider claims?

21     A.   I do now, yes.

22     Q.   You see that it refers specifically to meetings

23 by which the provider made and so on.  There is specific

24 reference of the statute -- in the portion of the

25 statute quoted to providers; right?
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 1     A.   Yes.

 2     Q.   You testified that Ms. Norket was incorrectly

 3 giving information about member acknowledgment letters

 4 rather than provider acknowledgment letters; right?

 5     A.   Yes.

 6     Q.   Even the information about the member

 7 acknowledgment letters in this response was incorrect,

 8 right?

 9     A.   That's what I ultimately learned, yes.

10     Q.   Ms. Berkel, when did you discover that the

11 acknowledgment letter for members was not fixed until

12 March 13, 2007?

13     A.   I don't know if it was February of 2008.  I

14 don't remember.  Sometime.  After I even understood that

15 there was a distinction.

16     Q.   Sometime after your December 7 letters, 117 and

17 118, right?

18     A.   I think so, yes.  I just don't remember.

19     Q.   Do you remember when Ms. Norket learned that

20 the acknowledgment letter process was not -- for members

21 was not fixed until March 13, '07?

22     A.   No, I don't.

23     Q.   Are you aware that Ms. Norket was informed as

24 early as March 26 '07 the true dates during Duncan had

25 not been printing these acknowledgments.
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 1     A.   No, I don't.

 2 BY MR. STRUMWASSER:

 3     Q.   I am going to show you a copy of Exhibit 419 in

 4 evidence.

 5     A.   I'm ready.

 6     Q.   This is an email chain discussing the fact that

 7 Duncan had not been sending out claims acknowledgment

 8 letters right?

 9     A.   Yes.

10     Q.   And it reflects in the top email a decision

11 transmitted from the PacifiCare Regulatory Department

12 that they don't need to image and index backlogged

13 acknowledgment letters; right?

14     A.   That's what it says, yes.

15     Q.   And the reason is because there is no need to

16 copy and scan the spools as they were never processed

17 and, therefore, the information would be invalid.  In

18 this context, "spools" means files that were sent first

19 to a disk and then sent off to a printer?

20     A.   I think so.  I don't know.

21     Q.   Do you understand the reason they would be

22 invalid is because the files that were spooled were

23 never printed?

24          MR. VELKEI:  Calls for speculation.

25          MR. STRUMWASSER:  If you know.
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 1          THE COURT:  If you know.

 2          THE WITNESS:  That's what I read here.

 3 BY MR. STRUMWASSER:

 4     Q.   Now, this is an email chain from before the

 5 Market Conduct Exam begins; right?

 6     A.   Yes.

 7     Q.   And before Ms. Norket drafted the response to

 8 the acknowledgment referral in 113; right?

 9     A.   Yes, it would be before, yes.

10     Q.   Did anybody come to you after March 26th '07

11 and before December of '07 and report any of these

12 issues to you, any of the issues reflected in 419?

13     A.   Not that I remember, no.

14     Q.   Do you know whether there was any discussion

15 around that time of whether PacifiCare should

16 self-report the issue to CDI?

17     A.   I don't know.

18     Q.   Sitting here today do you think they should

19 have?

20     A.   Today?  Well, probably not because the number

21 of acknowledgment letters that needed to go out because

22 members sent in claims, that is what this letter really

23 was, was very, very small.  I think it was 1,100 in the

24 12-month period.  So that is the total of member

25 received claims.  So I don't know.  I don't think so.
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 1     Q.   Going back to 119.  If Ms. Norket had properly

 2 understood that this referral was asking for

 3 acknowledgment to providers, she would have had to

 4 disclose to CDI that as of the date of this referral,

 5 October of '07, PHLIC had no procedures to send

 6 acknowledgment letters to providers; isn't that true?

 7          MR. VELKEI:  Mistakes the record.

 8          THE COURT:  Overruled.

 9          If you know.

10          THE WITNESS:  Well, I don't know.  Kind of

11 looking at this response, I would hope she would have

12 said, guess what, we have a telephone number, we have a

13 website, we get a ton of claims EDI.  It would pay many

14 of them in 15 working days, so in essence we complied.

15 BY MR. STRUMWASSER:

16     Q.   She didn't do that.  But in fairness, there was

17 no reason to believe that she thought that either,

18 right?

19          MR. VELKEI:  Calls for speculation.

20          THE COURT:  Sustained.

21 BY MR. STRUMWASSER:

22     Q.   In fact, what she did was she proceeded on the

23 assumption that acknowledgment letters were required,

24 right?

25     A.   Yes, she did.



10101

 1     Q.   And given that she had that assumption, that

 2 understanding, would her obligation as a representative

 3 of PacifiCare be to disclose to CDI that as of the date

 4 of this referral, acknowledgment letters weren't going

 5 out because PHLIC had no procedures for putting out

 6 provider acknowledgment letters.  Right?

 7          THE COURT:  Do you want to restate that?

 8 BY MR. STRUMWASSER:

 9     Q.   Ms. Norket is responding to this referral on

10 the basis the assumption that, in fact, a acknowledgment

11 letter was required for a certain class of claims.

12 Right?

13          THE COURT:  You are talking about 113?

14          MR. STRUMWASSER:  Yes.

15 BY MR. STRUMWASSER:

16     Q.   Do you agree?

17     A.   That's my opinion of what she was doing at the

18 time, yes.

19     Q.   If that was, in fact, her opinion, do you

20 believe she had an obligation to disclose to CDI  that

21 as of the date of the referral, PHLIC had no procedures

22 to send out acknowledgment letters to providers?

23          MR. VELKEI:  Vague, Your Honor.  It is hard to

24 follow.  I thought the 113 was her disclosing to CDI her

25 view of what the procedures were.  I may just be missing
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 1 the question.

 2          THE COURT:  I think we have established that

 3 the answers were inaccurate, so you are asking what she

 4 should have said?  Do you think she should have said

 5 that?

 6 BY MR. STRUMWASSER:

 7     Q.   Given her -- your understanding of the

 8 obligations under the statute at that time.

 9     A.   So if hypothetically we were actually required

10 to send an acknowledgment letter for a subset of claims

11 received by providers, and she should have said we don't

12 have a process.  But the fact is the letters aren't

13 required.  And she took a template that was designed for

14 a different statute and inappropriately believed that it

15 was a provider acknowledgment letter.

16          MR. STRUMWASSER:  I am distributing a copy of

17 153 in evidence.

18          MR. VELKEI:  Thank you.

19          MR. STRUMWASSER:  For context, let me also

20 distribute 114.

21 BY MR. STRUMWASSER:

22     Q.   Let's start with 114, Ms. Berkel.  CDI asked in

23 a follow-up referrals to see ten sample acknowledgment

24 letters, right?

25     A.   Yes.



10103

 1     Q.   Ten sample acknowledgment letters of your

 2 choosing, and PHLIC was unable to produce those letters,

 3 right?

 4     A.   That's what it says, yes.

 5     Q.   And it was unable to produce those letters

 6 because there were no provider acknowledgment letters

 7 being sent at the time; right?

 8          MR. VELKEI:  Calls for speculation.

 9          THE COURT:  If she knows.

10          THE WITNESS:  I don't know.  I expect it was

11 because they weren't imaged.

12 BY MR. STRUMWASSER:

13     Q.   In 2007 PacifiCare was not sending

14 acknowledgment letters to providers; right?

15     A.   I'm sorry.  I am still thinking of the other

16 letters, you are right.  Can you ask me the question

17 again, please.

18     Q.   The reason why PacifiCare couldn't send ten

19 sample acknowledgment letters of its choosing is because

20 there were no letters being sent out at this time.

21 Right?

22     A.   Yes.  But that wasn't the reason we said no,

23 because we didn't understand -- the template we

24 thought -- we thought the template was related to this

25 statute and it wasn't.
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 1     Q.   Then in 153 we have an email chain between Mr.

 2 Valenzuela, Ms. Norket and others regarding preparing

 3 the Company's Response to 114.

 4          On 6530, the second page of 153, we have Ms.

 5 Norket's email on the bottom.  She is attaching a letter

 6 that says, "I am concerned the format of the provider

 7 information may be listed differently than the actual

 8 letters that go out."

 9          Do you see that?

10     A.   I see that.

11     Q.   So on October 24, less than two weeks after Ms.

12 Norket was confused by member and provider

13 acknowledgment letters in response to 113, she seems to

14 understand that CDI  wants information about provider

15 letters; right?

16     A.   Yes.

17          THE COURT:  726 is an email with the top date

18 of October 26th, 2007.

19          MR. VELKEI:  Your Honor, we can remove

20 confidentiality.  The only thing I am concerned about,

21 on the second page there is a reference to a member and

22 an I.D.  I would propose that we redact that

23 information, otherwise it is fine with us.

24          THE COURT:  Any objection?

25          MR. STRUMWASSER:  No objection.  So what we are
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 1 doing is we are going to redact the member's name after

 2 the colon?

 3          THE COURT:  And the member I.D. after the

 4 colon.

 5          MR. VELKEI:  Otherwise we can remove

 6 confidentiality.

 7          (Exhibit 726 marked for Identification.)

 8          THE WITNESS:  I'm ready.

 9 BY MR. STRUMWASSER:

10     Q.   We have here an October 25 email with

11 attachment, right?

12     A.   Yes.

13     Q.   And the first page is similar to Exhibit 114,

14 but this version has the attachments that PHLIC provided

15 CDI with the Company response; right?

16     A.   Yes.

17     Q.   It says, "Attached is a response to the second

18 paragraph of the referrals sent via fax," and so on.

19 Mr. Valenzuela represents that this is a letter that is

20 generated by QicLink, right?

21     A.   Yes.  He says here is a template letter for the

22 acknowledgment letters that is generated by QuicLink.

23     Q.   Now turn if you would to 7332, the first page

24 of the attachment.

25          MR. VELKEI:  The document actually says a
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 1 sample letter recreated using the template as attached.

 2          THE COURT:  Right.

 3 BY MR. STRUMWASSER:

 4     Q.   This letter is addressed to Grossmont Hospital

 5 corporation, right?

 6     A.   Yes, this recreated letter is addressed to

 7 Grossmont.

 8     Q.   Which is a provider, right?

 9     A.   Yes, I guess.  I would think so.

10     Q.   And the salutation says, "Dear Provider,"

11 right?

12     A.   It does.

13     Q.   And this is acknowledging receipt of a claim,

14 right?

15     A.   It is.

16     Q.   Does that indicate to you that Ms. Norket

17 thought that this form was a form that was being used

18 for providers?

19     A.   Yes.  Yes -- like I said, everyone thought that

20 this was being used for providers.  It is interesting

21 that the first sentence says "under your benefit plan."

22 Providers don't have benefit plans.

23     Q.   Is it your understanding that Ms. Norket took

24 this template and made up information to fill in the

25 template and make it into a provider acknowledgment
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 1 letter?

 2     A.   I don't actually know what she did.

 3     Q.   What would fit the evidence here?

 4     A.   Well, when I look at Exhibit 153 on the Bates

 5 6530 she has got a base template.  And I presume the

 6 base template are these three paragraphs, and maybe the

 7 "sincerely" part.  She is saying I don't really know how

 8 the actual letters go out.

 9          So it appears to me that they drop information

10 in.  I don't know if it is part of the template or not.

11 And they are still thinking that this template is a

12 provider acknowledgment letter even though it says,

13 "under your benefit plan."

14          (Afternoon recess.)

15          THE COURT:  727 is an email with a top date of

16 October 23rd, 2007.

17          (Exhibit 727 marked for Identification.)

18          MR. VELKEI:  We can remove confidentiality.

19          THE WITNESS:  I'm ready.

20 BY MR. STRUMWASSER:

21     Q.   I am trying to work my way through this

22 provider/member issue.  And at the top of this email

23 dated October 23 '07, we see someone named Billie Mauga.

24 And I assume it would be way too lucky for us to know

25 who that is?
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 1     A.   Yes.

 2     Q.   Not that lucky, okay.

 3          THE COURT:  And the Sue here is Sue Lookman,

 4 not Sue Berkel.

 5 BY MR. STRUMWASSER:

 6     Q.   See acknowledgment letters from CA from

 7 directory 11.  That's a RIMS directory, right?

 8     A.   Yes, it is.

 9     Q.   Can one tell from 11 whether it pertains to

10 providers or members?

11     A.   It is both, yeah.

12     Q.   It says acknowledgment letter criteria and text

13 maintenance.  There is a file name there I gather,

14 because that appears elsewhere.  State, CA.  Wait days,

15 15.  What's Bus/Cal?

16     A.   I assume it is asking 15 business days or 15

17 calendar days, which would mean that this was probably a

18 member requirement since the provider requirement is

19 business days.

20     Q.   But here it is, the field says it is a provider

21 letter.  Do you see that?

22     A.   I think it says "N" for no.

23     Q.   Oh, I see.

24     A.   I'm guessing.  I don't know.

25          MR. VELKEI:  Both Mr. Valenzuela and Ms. Norket
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 1 were here and testified for several days and were not

 2 asked about this document.

 3          MR. GEE:  This was produced after Mr.

 4 Valenzuela was here.

 5          THE COURT:  To the extent that it seems logical

 6 to me, I'm following Ms. Berkel's testimony.  Since dot

 7 "C" meant calendar and dot "N" probably means not

 8 applicable and that sort of thing.

 9 BY MR. STRUMWASSER:

10     Q.   Any chance you have 113 up there?

11     A.   I have 113, yes.

12     Q.   So we have the Company's Response on this

13 Referral and it says, "After further research, our

14 vendor who manages the QuicLink system provided us with

15 this information.  The setup program for the

16 acknowledgment letter process is XPCCALCM.  The program

17 to print the letters is XPCCPAL.  The XPCCPAL program

18 letter will create an acknowledgment letter, but the

19 difference between the receive date of the claim and the

20 turnover date is greater than or equal to the wait days

21 set up in XPCCALCM and no acknowledgment letter already

22 exists in history.  See that?

23     A.   Yes, I see that that is what 113 says.

24     Q.   So we have a reference on 113 to XPCCALCM and,

25 we have a reference to XPCCALCM in 727.  Do you see
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 1 that?

 2     A.   Yes.  They are talking about the same thing,

 3 and I think this again just shows we thought this letter

 4 meant the statute, and we were absolutely confused that

 5 this letter was for a different and prior statute.

 6          THE COURT:  Do you think the dash 1 has any

 7 significance?

 8          THE WITNESS:  Not that I know of.  I wouldn't

 9 know.

10 BY MR. STRUMWASSER:

11     Q.   We know that acknowledgment letter to members

12 were not being sent out from June 2006 forward, right?

13     A.   Well, I have heard June.  I see July written

14 here, and I have also heard August, the day that Duncan

15 actually started the printing.  So I would say August is

16 probably right.  But it seems to be those three

17 different days, and I just don't know.

18     Q.   August of 2007?

19     A.   Six is when Duncan started doing the printing.

20     Q.   By going the printing, all of the jurisdiction

21 was transferred to Duncan?

22     A.   Yes.  And I thought that the reason the

23 printing stopped was because it wasn't successfully

24 transitioned for them to now produce the letters out.  I

25 think we thought June at one point.  It looked liked
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 1 somebody thought July, but I think the real answer is

 2 August of 2006.

 3     Q.   Is it your testimony that the acknowledgment

 4 letters were being printed until August of 2006?

 5     A.   That this particular one might have been.  I

 6 will tell you I am not sure.

 7     Q.   This particular one being member

 8 acknowledgment?

 9     A.   That's how it reads to me.  It says "your

10 benefit plan," it says "15 calendar days" and I am aware

11 that this particular template exists prior to 1/1, 2006

12 and the statute that we have been talking about for

13 providers was only effective 1/1, 2006.

14     Q.   So the basis for your belief that perhaps

15 acknowledgment letters were being printed until August

16 was simply the existence of the template?

17          THE COURT:  Member.

18          THE WITNESS:  Member template, and that the

19 mailroom was still doing the work it had been doing

20 until August of 2006.  And again it is a guess.

21 BY MR. STRUMWASSER:

22     Q.   As to provider acknowledgments -- provider

23 acknowledgment letters, is it understood that there were

24 no provider acknowledgment letters being sent out in

25 August of 2006?



10112

 1          MR. VELKEI:  Asked and answered.

 2          THE COURT:  Overruled.

 3          THE WITNESS:  Other than EOBs within 15 working

 4 days, there were not provider acknowledgment letters for

 5 paper claims.  There was a portal, a telephone and an

 6 EDI acknowledgment.

 7 BY MR. STRUMWASSER:

 8     Q.   Got it.

 9          You testified that the reason for this failure

10 to print membership acknowledgment letters was that in

11 transitioning print functions to Duncan, PacifiCare

12 failed to provide adequate instructions to Duncan to

13 printed those letters.

14     A.   Yes, that's my understanding.

15     Q.   You also testified previously that there were

16 no serious problems with Duncan.  Is that right?

17     A.   Yes, that's right.

18     Q.   So am I correct in inferring that you do not

19 believe that the failure to send acknowledgment letters

20 was a serious problem?

21     A.   Yes.  Today when I understand that only 1,100

22 of these claims were actually received from members and

23 a portion of them didn't have, I would that that is not

24 a serious issue.

25     Q.   And it is your testimony that the root cause of
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 1 this error regardless of its magnitude was simply human

 2 error; right?

 3     A.   Yes.

 4     Q.   Which humans?  I am not asking names, I asking

 5 functionally.  Whose mistake was it?

 6     A.   I think that when you are moving work from one

 7 location to another, the team that is doing the work

 8 that is going to be moving needs to inform the receiving

 9 team of all of the things that it does.  And I think in

10 this case the printing of that XPCCPAL step was not

11 appropriately communicated.

12     Q.   The way you expressed that you seemed to assign

13 the responsibility to the people who were handing off

14 rather than receiving the function.  Is that your

15 intent?

16     A.   I mean, yes and no.  I think that when we

17 transition things, both parties should be saying this is

18 what I do and the other party should be saying is there

19 anything else.

20     Q.   So you think both parties are responsible?

21     A.   I guess.

22     Q.   The receiving party of course was Duncan,

23 right?

24     A.   Yes.  It was our printing department in South

25 Carolina.
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 1     Q.   And "our" there is United's?

 2     A.   Yes.  And claims get printed.  Lots of

 3 non-claim correspondence.  Many, many things were

 4 successfully transitioned.  It does look like we missed

 5 a small item, and I believe there is a reference to

 6 another one.  But mail went out and the transition

 7 worked.

 8     Q.   The other one was the check printing issue?

 9     A.   No.  I am saying the checks did get printed in

10 August.  There was a successful transition of many, many

11 steps that were being performed by the Cypress location.

12     Q.   So the receiving entity was Duncan.  Who was

13 the sending entity?

14     A.   The Cypress mailroom.

15     Q.   That is to say PacifiCare employees or vendors

16 or what?

17     A.   I believe it was outsourced.  I thought it was

18 IBM.  You mentioned another company recently.  I don't

19 know who the other vendor was.

20     Q.   In your view does PacifiCare have any

21 responsibility for this poor handoff?

22     A.   Sure.  I would say PHLIC, if that is what you

23 mean.

24     Q.   Would you agree that another root cause of this

25 problem was the failure to -- excuse me.  Was the more
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 1 general United strategy of expediting integration of

 2 PacifiCare before controls were in place to catch such

 3 errors?

 4     A.   No.  Because many, many major more important

 5 processes went to Duncan without issue.  I don't think

 6 it is reasonable to expect that when you are making

 7 changes that there won't be some things that you

 8 unfortunately don't transition the way you intend to.

 9     Q.   Did you say or hear it said that the

10 integration broke this acknowledgment letter process?

11     A.   Probably.

12          THE COURT:  728 is an email with a top date of

13 November 29th, 2007.

14          (Exhibit 728 marked for Identification.)

15          THE WITNESS:  Is there a line that you would

16 like me if focus on?

17 BY MR. STRUMWASSER:

18     Q.   Actually not.  I am working my way through it

19 myself actually.

20          THE COURT:  Confidentiality?

21          MR. VELKEI:  I would like to put a question

22 mark by this one.

23 BY MR. STRUMWASSER:

24     Q.   So we have here an email from you in November

25 of '07; right?
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 1     A.   Yes.

 2     Q.   And this is some inquiries that you are making

 3 in connection with your response to the CDI draft

 4 report; right?

 5     A.   Yes.  I'm asking for resources for focussed

 6 audits for PHLIC.

 7     Q.   And you are giving a summary of the audit

 8 findings by CDI, right?

 9     A.   Well, yes.  Using the findings by CDI, this

10 column D I am saying I want this specific audit.

11     Q.   So let's take a look at the attachment starting

12 on 6699.  I would like to direct your attention to line

13 24.  And it says, "EDI lack of acknowledgment claim

14 receipt."

15          Do you see that?

16     A.   I see it, yes.

17     Q.   EDI is electronic data interchange, right?

18     A.   Well, I think it is making reference -- I think

19 it means electronic data analysis of the draft report we

20 received from the Department.  It is making reference to

21 the items under number 113, which it really should say

22 EDA.

23     Q.   Who prepared the attachment here?

24     A.   I don't know.

25     Q.   Then that lack of acknowledgment claim receipt,
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 1 the root cause of that is designated as integration

 2 broke this move to Duncan.  And I figure that means it

 3 was the move to Duncan as part of the integration that

 4 broke this.  Is that a fair interpretation of what this

 5 says?

 6     A.   That is my understanding, yes.

 7     Q.   And the specific corrective action is to

 8 implement acknowledgment letters, right?

 9     A.   No.  This one is saying we are going to ask the

10 quality team to do an audit of claims that need an

11 acknowledgment letter.  And it falls under the umbrella

12 of acknowledgment letter corrective action.

13     Q.   Needs the audit quality team, that's in column

14 D, right?

15     A.   Yes.

16     Q.   Then column E has the heading "Specific

17 Corrective Action," and the entry is "ACKN. letter,"

18 right?

19     A.   Right.  So we grouped the letters into

20 categories.  So this row 24 fell into the acknowledgment

21 letter category.

22     Q.   It seems to be the only item in column E that

23 has acknowledgment letter, right?

24          THE COURT:  No.  Thirty-nine.

25          MR. STRUMWASSER:  Thank you.
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 1 BY MR. STRUMWASSER:

 2     Q.   So take a look at row 22.  The entry in column

 3 E is EDI late paid claims missing interest -- group is

 4 that?

 5          THE COURT:  Are you asking what the word is?

 6 It's "group," yes.

 7 BY MR. STRUMWASSER:

 8     Q.   Then in column C it says, were these late

 9 claims all paper.  If EDI, what was the root cause EDI

10 screwup.

11          Do you see that?

12          THE COURT:  Question mark.

13          MR. STRUMWASSER:  Question mark, thank you.

14 BY MR. STRUMWASSER:

15     Q.   Do you see that?

16     A.   I do.

17     Q.   In this cell at least, EDI is electronic data

18 interchange, right?

19     A.   I don't think so.  I still think it is relating

20 to number 13 which CDI uses electronic data analysis.

21 So column A is the number in the draft CDI report.  And

22 it looks like it is just an inappropriate -- it looks

23 like a typo that was repeated for all number thirteens.

24     Q.   Isn't the case that claims are generally opened

25 in two categories, EDI and paper, right?
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 1     A.   From a received perspective, but not from an

 2 adjudication perspective.

 3     Q.   No, I understand that.  But EDI is typically

 4 the process by which clearinghouses submit non-paper

 5 claims, right?

 6     A.   Yes.

 7     Q.   So every claim is either going to be a paper

 8 claim or an EDI?

 9          MR. VELKEI:  Your Honor, we can remove

10 confidentiality.

11          MR. STRUMWASSER:  On the 728?

12          THE COURT:  Yes, 728.

13          MR. STRUMWASSER:  Now, 729, Your Honor.

14          THE COURT:  729 is an email with a top date of

15 February 18th, 2008.

16          MR. VELKEI:  We can also remove confidentiality

17 on this, Your Honor.

18          (Exhibit 729 marked for Identification.)

19          THE WITNESS:  I'm ready.

20 BY MR. STRUMWASSER:

21     Q.   So we have here an email from Ms. Norket to Ms.

22 Wolfe and others in which Ms. Norket has pre-constructed

23 a timeline of events.  Right?

24     A.   It looks like both Lori and Lois have a

25 timeline because Lori said she added hers to the
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 1 information below.

 2     Q.   I would like to  jump down to the middle of the

 3 page.  The entry that starts with 2/14/08 to 2/15/08.

 4 "Received print sample of letters sent by Duncan to Jeff

 5 Oczkowski and ack letter to the member was included in

 6 the samples provided but a letter to the provider was

 7 not."

 8          Do you see that?

 9     A.   I do see that.

10     Q.   Then on the entry immediately above, on 2/15/08

11 received Trizetto design quote copy from Sue Lookman

12 which was initiated December of 2004.  Design quote

13 indicates that intent of project included an ack letter

14 to be generated to the provider.  Contacted IT who

15 provided screen prints from QicLink indicating that

16 function for provider letter was set to an "N" instead

17 of a "Y" which would prevent a letter from generating."

18          Do you see that?

19     A.   I do see that.

20     Q.   Let's take a look at 727.  On the line above

21 line 04 we have provider letter "N" which construed to

22 mean that no, this is not a provider letter.  But in

23 light of 729, would you agree that the "N" was to

24 suppress the provider letter from generating rather than

25 to distinguish it from member letters?
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 1          MR. VELKEI:  Calls for speculation.

 2          THE COURT:  If you read the two things together

 3 there is an "N" there.  So the provider letter wasn't

 4 going to be sent.  That would make sense.

 5          THE WITNESS:  It makes sense.

 6          THE COURT:  All right.  Let's move on.

 7 BY MR. STRUMWASSER:

 8     Q.   Was a corrective action plan ever implemented

 9 regarding the acknowledgment letter process for members?

10     A.   So there wasn't -- no, there wasn't a

11 corrective action required for member letters because

12 the letters began being printed, again, on March 13th,

13 2007, but we did begin imaging the letters.

14     Q.   Is it fair to say then that there was no

15 Corrective Action Plan, but there was a corrective

16 action?

17     A.   Yeah, I guess.  When I said that, we went one

18 more step, I just don't remember that it was something

19 we formally reported on.

20     Q.   Do you know how it was discovered that Duncan

21 had not been sending out acknowledgment letters?

22          THE COURT:  Which kind?

23          MR. STRUMWASSER:  Member.

24          THE WITNESS:  I don't know.

25
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 1 BY MR. STRUMWASSER:

 2     Q.   Was there any inquiry made by anybody at

 3 PacifiCare to your knowledge into why the process

 4 remained broken for eight or nine months and went

 5 undetected?

 6     A.   Can you be more specific?  I am not sure what

 7 you are talking about.

 8     Q.   For a number of months member acknowledgment

 9 letters were not being printed by Duncan.  Right?

10     A.   Right.

11     Q.   Was there ever an inquiry as to why that

12 omission went undetected for so long?

13     A.   Not that I'm aware of.

14          MR. STRUMWASSER:  This would be a convenient

15 place to wrap up.

16          THE COURT:  8:45 on Monday.

17          (The proceedings adjourned at 3:45 p.m.)

18                          --oOo--

19

20

21

22

23

24

25
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 1 Monday, August 16, 2010              8:50 o'clock a.m.

 2                         ---o0o---

 3                   P R O C E E D I N G S

 4      THE COURT:  This is on the record.  This is before

 5 the Insurance Commissioner of the State of California

 6 in the matter of PacifiCare Life and Health Insurance

 7 Company.  This is OAH Case No. 2009061395, Agency No.

 8 UPA 2007-0004.  Today's date is August 16th, I believe,

 9 2010.  Counsel are present.

10          Are we having a respondent?

11      MR. VELKEI:  I believe it will just be

12 Ms. Berkel today.

13      THE COURT:  Ms. Berkel.  All right.

14          I have marked, then, the two reduced things

15 from the board as 723 and 724.  And I am in receipt of

16 a new witness list from Respondent.

17          All right.  Anything else?

18      MR. STRUMWASSER:  One other tidying-up item.

19      THE COURT:  Okay.

20      MR. STRUMWASSER:  Last week I asked some questions

21 about interest calculations and asked some questions in

22 the form of, "Would you be surprised...?"  So now I've

23 got a table that shows the numbers.

24      THE COURT:  All right.

25      MR. STRUMWASSER:  So I'll ask that this be entered
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 1 as our next in order.  I don't have any questions for

 2 the witness, but I'm sure she's dying of curiosity.

 3      THE COURT:  All right.  Exhibit 730 be marked, a

 4 summary of check amounts.

 5          (Department's Exhibit 730 marked for

 6           identification)

 7      THE COURT:  Okay.  Go ahead.

 8      MR. STRUMWASSER:  Thanks, your Honor.

 9                       SUSAN BERKEL,

10          called as a witness by the Respondent,

11          having been previously duly sworn,

12          was examined and testified further

13          as hereinafter set forth:

14      CROSS-EXAMINATION BY MR. STRUMWASSER (Resumed)

15      MR. STRUMWASSER:  Q.  Good morning, again,

16 Ms. Berkel.

17      A.  Good morning.

18      Q.  Last week when we left off, we were talking

19 about root causes of PLHIC's failure to send member

20 acknowledgment letters.  Do you recall that?

21      A.  I do.

22      Q.  And you testified that there was a corrective

23 action to start sending out member acknowledgement

24 letters but no corrective action plan; is that right?

25      A.  Yes, that's what I said.  The letters began --
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 1 Duncan began printing them in March of 2007.  So we

 2 added an imaging step to -- to make sure that we could

 3 produce a copy of those letters.  And that began in

 4 March of '08.

 5      Q.  Would you describe what that imaging step is?

 6      A.  The letters that are sent, two copies are

 7 produced: one for mailing and one to be scanned and

 8 stored in FileNET.

 9      Q.  And where are those -- where is that copy

10 scanned?

11      A.  In San Antonio Texas.

12      Q.  By?

13      A.  The mailroom in San Antonio Texas.

14      Q.  Is it a Lason function?

15      A.  No.

16      Q.  And so we have then two corrective actions.

17 One is the printing commencement by Duncan, and the

18 second is the imaging, right?

19      A.  Two steps, yes.

20      Q.  And do you consider those two things

21 corrective actions?

22      A.  No, I don't.

23      Q.  And there was no corrective action plan,

24 according to your testimony, for the failure to print

25 acknowledgment letters, right?
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 1      MR. VELKEI:  Are you talking about member

 2 acknowledgment letters?  That's what we have been

 3 talking about, as I understood it.

 4      MR. STRUMWASSER:  Well, okay.

 5      Q.  Member acknowledgment letters?

 6      A.  So we had a corrective action plan for

 7 acknowledgment letters.  And it encompassed member and

 8 provider.  And the steps that we took for member were

 9 relatively small.

10      Q.  Well, let me just read you from 10121,

11 Line 8.

12               Question:  "Was a corrective

13          action plan ever implemented regarding

14          the acknowledgement letter process for

15          members?"

16               Answer:  "So there wasn't a

17          corrective action required for member

18          letters because the letters began

19          being printed again on March 13th,

20          2007.  But we did begin imaging the

21          letters."

22               Question:  "Is it fair to say,

23          then, that there was no corrective

24          action plan but that there was a

25          corrective action?"
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 1               Answer:  "Yeah, I guess.  When

 2          I said that, I went one more step.

 3          I just don't remember that it was

 4          something we formally reported on."

 5          So is it still your belief that there was no

 6 corrective action plan but that there were corrective

 7 actions?

 8      A.  I guess I don't really see the nuance here.

 9 When I think about the structure that we put together

10 to our reporting, the structure was acknowledgment

11 letters.  It wasn't provider acknowledgment letters.

12 It wasn't member acknowledgement letters.  It was

13 acknowledgement letters.

14          So when you first asked me that question, I

15 wasn't thinking through the steps that we did for a

16 member.  So I guess I would change my answer in the

17 context that you're asking me and say, yeah, we had a

18 corrective action for member letters.

19      Q.  And at some point you started printing

20 acknowledgement letters for providers, right?

21      A.  Yes.

22      Q.  And was there a corrective action plan

23 associated with that?

24      A.  Yes, there was.

25      Q.  I'll give you a choice, Ms. Berkel.  I'm going
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 1 to ask you a question about 113.  I can give it to you

 2 or let you find it, whichever you prefer.

 3      A.  I think I have that one.

 4      Q.  The last sentence of this exhibit, before the

 5 signature block, the company promises to CDI that it

 6 will have "a weekly report generated to ensure

 7 acknowledgment letters are sent timely, appropriately,

 8 and will allow the company to generate reports that

 9 link acknowledgment letter dates to claim numbers,"

10 right?

11      A.  Yes.

12      Q.  Did the company ever implement that weekly

13 report?

14      A.  Yes.

15      Q.  When?

16      A.  Well, I would say March 1st, 2008.

17      Q.  Would you describe how that report is

18 generated?  What are the data sources and into what

19 system and what system generates the report?

20      A.  Well, I'm not sure that I know exactly how it

21 works.  The report that I receive appears to be an

22 Excel file.  It has a date, a daily date, the number of

23 claims that had an acknowledgment letter, and the -- I

24 don't know if there's a reference to the file that is

25 the image copy of those letters, which would provide
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 1 the claim number.

 2      Q.  Do you know whether that report is generated

 3 by the San Antonio staff that's responsible for

 4 scanning?

 5      A.  It is.

 6      Q.  What unit is that?

 7      A.  What department does that fall in?

 8      Q.  Yes.

 9      A.  It's the mailroom.  I don't know.

10      Q.  So the reporting responsibilities also lie

11 with the mailroom?

12      A.  Well, Bill Moore and James Espinoza oversee

13 that process.  I believe one of them reports to Ellen

14 Vonderhaar.

15      Q.  Do you know whether the company ever reported

16 to CDI the commencement of that weekly report?

17      A.  Well, we reviewed with the Department -- I

18 don't know if it was at the March 18th, 2008 meeting.

19 We had four or five meetings beginning in March through

20 June of 2008 where we gave them many updates on our

21 corrective actions.  I would suspect that that's in

22 those documents.

23      Q.  Exhibit 272, do you have that, or would you

24 like it?

25      A.  I don't have it.
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 1      Q.  Here you go.

 2          So, Ms. Berkel, I'm not sure I know exactly

 3 what's going on here.  The bottom e-mail from Mr. Eddy

 4 is sending Ms. Norket a draft of a report for an

 5 accounting of acknowledgment letter dates.  That much

 6 I've got right, right?

 7      A.  That's what it says.

 8      Q.  And it says, "This is the item relating to a

 9 CA DOI requirement from the audit to provide evidence

10 that ack letters are sent and you had asked for a

11 determination of volume to evaluate cost."  Then

12 there's some cost information.

13          And Ms. Norket replies -- or rather she

14 forwards to you Mr. Eddy's e-mail and said, "We had

15 requested this report to prove ack letters were sent

16 and also to see the volume to make an estimate on the

17 cost involved" -- "estimation on the cost involved."

18 And she says, directed to you here, among other things,

19 "I don't know why the response said a report had been

20 requested from Duncan.  I did not initiate that, which

21 is why I asked the question to Jose on the CAP."

22          Do you recall receiving this e-mail from

23 Ms. Norket?

24      A.  I don't.

25      Q.  Do you know who requested the report?
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 1      A.  Oh.  Well, here's how I read it.  I read it

 2 that Lois asked for a report from Robert Eddy, who

 3 works in our operations control team.  And I think

 4 she's responding to me, saying, "I didn't request a

 5 report from Duncan."  I don't know what question

 6 prompted that answer.  So Robert Eddy is not Duncan.

 7      Q.  Right.  Now, my recollection and perhaps

 8 imperfect understanding of Ms. Norket's testimony was

 9 that at some point she requested a letter -- excuse

10 me -- requested a report on acknowledgment letters but

11 that eventually that request was dropped.  Is that

12 consistent with your understanding?

13      A.  I have no idea.

14      Q.  Ms. Berkel, you are aware that, pursuant to

15 Judge Astle's order, PacifiCare produce to the

16 Department data regarding, among other things -- well,

17 data regarding the numbers on Exhibit 5252, right?

18      A.  Yes.

19      Q.  And we got some files from your counsel in

20 June.  Were those data prepared under your supervision?

21      A.  Probably.  I would have to understand which

22 things we're talking about.

23      MR. STRUMWASSER:  Are we on 731?

24      THE COURT:  732 -- oh, you're right, 731.

25      MR. STRUMWASSER:  This is not going to be all that
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 1 self-explanatory, but I think in the final analysis it

 2 will prove to be a printout of a file received called

 3 "Dbase_Summary/Dbases."

 4      THE COURT:  It's marked as that at the lower left

 5 corner of the page.

 6          (Department's Exhibit 731 marked for

 7           identification)

 8      THE WITNESS:  I'm ready.

 9      MR. STRUMWASSER:  Q.  So your staff was kind of --

10 most of the data we received from your counsel were in

11 the form of Access databases.  But your staff was kind

12 enough to supply us also with an Excel spreadsheet

13 summarizing your data, and that is what we printed out

14 here in 731.

15          Do you recognize, just in general, this

16 document?

17      A.  I do.

18      Q.  So I'd like to go over some of the data with

19 you.  First, let's talk about member claims.  The data

20 produced included an Access database entitled

21 "Ack_member.NDB."  You're aware of that, right?

22      A.  Yes.

23      Q.  Do you habla Access?

24      A.  No.

25      Q.  That database had a bunch of queries which are
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 1 summarized on the second page of 731.  Do you see that?

 2      A.  I do.

 3      Q.  And I believe we have embedded, on the right

 4 side there, screen shots from the Access program.  So

 5 there is -- first of all, there's sort of above and

 6 behind there is a listing of tables.  And then below

 7 and in front there is a listing of queries.  Right?  Do

 8 you recognize that?

 9      A.  Yes.  We were trying to make it very simple

10 for you to understand the information presented in

11 Excel and see the visual of the table within Access.

12      Q.  Right.  And you did -- your people succeeded

13 admirably, and I very much appreciate it.

14          So on this page, we have a query called

15 "QRY_OTIS_437," right?

16      A.  Yes.

17      Q.  And it shows that there were 437 OTIS member

18 claims of which 423 were paper and of which 271 were

19 paid more than 15 calendar days and did not get letters

20 of acknowledgment.  Am I right?

21      A.  Yes, Query 8.

22      Q.  423 is Query 7, and you did a further

23 filtering to get the Query 8, right, the 271?

24      A.  The 271 is Query 8, yes.

25      Q.  Would you agree that the 271 -- first of all,
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 1 you got from 423 to 271 by eliminating claims that

 2 were -- first by eliminating claims that were paid

 3 within 15 calendar days, right?

 4      A.  That was one step, yes.

 5      Q.  And then the next step was you eliminated

 6 claims that got letters of acknowledgement, right?

 7      A.  And that was another step.

 8      Q.  Right.  And you also eliminated upstream, I

 9 guess, you eliminated electronic claims?

10      A.  EDI claims, yes.

11      Q.  But the 423 is paper, right?

12      A.  It is.

13      Q.  So there's only really two eliminations from

14 423 to 271, right?

15      A.  True.

16      Q.  And I understand the "paid in 15 calendar

17 days."  But would you agree that the 271 claims has

18 taken out not only claims that got letters of

19 acknowledgment within 15 days but claims that got

20 letters of acknowledgment after 15 days?

21      A.  I don't understand your question.

22      Q.  Sure.  So 423 claims were paper.  And to get

23 down from 423 to 271, you did two filters.  One was you

24 took out all of the claims that were paid within 15

25 days, right?
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 1      A.  Uh-huh.

 2      Q.  And then the remaining filter was you took out

 3 claims that had acknowledgment letters, right?

 4      A.  Yes.

 5      Q.  And in doing so, you took out all claims that

 6 had acknowledgement letters, whether the acknowledgment

 7 letters themselves were timely or not, correct?

 8      A.  I don't know.

 9      Q.  I will tell you that's what we got.  We looked

10 at the query, and it said, in the "ack date" field --

11 which I take it was the date of the acknowledgment

12 letter, right?

13      A.  I don't know.

14      MR. STRUMWASSER:  Let me ask to have marked as

15 Exhibit 732 a printout that we derived from your table.

16          And as you look at it, I will simply tell you

17 that each of these fields here came from your data

18 except the far left one called "Count," which we

19 inserted.

20      THE COURT:  And it's the "OTIS Member Claims With

21 Pay Lag Greater Than 15 Calendar Days and No

22 Acknowledgment Letter Within 15 Calendar Days"; is that

23 correct?

24      MR. STRUMWASSER:  That's right, your Honor.

25          (Department's Exhibit 732 marked for
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 1           identification)

 2      THE WITNESS:  I'm ready

 3      MR. STRUMWASSER:  Q.  So let's just walk through

 4 fields.  The "Count" is, of course, ours and simply

 5 consecutive numbering.

 6          The "Claim Number" is the OTIS claim number

 7 from PacifiCare, right?

 8      A.  Yes.

 9      Q.  And the "Received Date" and the "Process Date"

10 are what we -- just what we expect them to be, right,

11 just that?

12      A.  Correct.

13      Q.  And then the "Lag" is simply the difference,

14 processed minus received, right?

15      A.  Yes.

16      Q.  And the submission type tells us that these

17 are all paper claims, right?

18      A.  Yes.

19      Q.  What's "PAYCD"?

20      A.  I don't know.

21      Q.  And then "Pay To" tells us these are member

22 claims, right?

23      A.  Yes.

24      Q.  And ACKDT is the date of an acknowledgment

25 letter, right?
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 1      A.  Yes.

 2      Q.  And you are aware that most of these have no

 3 acknowledgment letter, right?

 4      A.  Yes, I can see that there are 29 that have

 5 acknowledgment letter dates.

 6      Q.  And when we looked at the query that produced

 7 the 271 table, we found that the test with respect to

 8 the acknowledgment letters, was that ACKDT was null,

 9 meaning there was no entry at all.  And we did indeed

10 get 271 when we did that.

11          But when we asked not merely was it null but

12 was it paid within 15 calendar days, we found a few

13 claims, 29 to be exact, that were -- that received

14 acknowledgment letters but did not get them within 15

15 calendar days.  So what we did was, that produced 300

16 rather than 271.  We've produced them here for you and

17 your counsel to peruse at your leisure.  But our count

18 for that particular category is 300.

19          So you understand the issue here, right?

20      A.  I understand the query should have said, "Is

21 the acknowledgment within 15 calendar days?"  And if we

22 had done that, we also would have produced 300.

23      Q.  And obviously you folks have time to confirm

24 that.

25          Now let's go back to 731 for a sec.  We're
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 1 still on member claims.  And now let's talk about the

 2 RIMS claims.

 3          There were 4,804 member claims on RIMS, right?

 4      A.  Yes.

 5      Q.  Of which 3,497 were paper, right?

 6      A.  Yes.

 7      Q.  And 901 were paid after 15 working days,

 8 right?

 9      A.  Well, I thought it was calendar days.  That's

10 what the exhibit says.

11      Q.  Excuse me.  You're absolutely right.  Calendar

12 days because these are member claims.  That's right.

13          So 901 were paid after 15 calendar days,

14 right?  That's your understanding of this?

15      A.  That is what my understanding is.

16      Q.  Now, we get 1153 where you got 901.  And the

17 difference appears to be that your staff filtered out

18 unacknowledged RIMS paper claims paid before April 1,

19 2007.  Are you aware of that?

20      A.  Paid before April 1st, 2007?

21      Q.  Correct.

22      A.  Paid before April 1st, 2007?

23      Q.  Yes, yes.  But I would take an answer that

24 would even explain after 2007.  We couldn't figure out

25 what April 1, 2007 had to do with this process.  And I
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 1 resisted the temptation to think it was an April Fool's

 2 joke.

 3      A.  I wasn't aware of that.

 4      Q.  Sitting here today, you don't know anything

 5 about April 1st, 2007 that was material to the question

 6 of whether RIMS was producing or, for that matter, was

 7 required to produce -- well, strike that.

 8          You're not aware of anything about April 1st

 9 that was relevant to whether or not RIMS was producing

10 acknowledgment letters, right?

11      A.  No, not that I can recall.

12      Q.  In the RIMS data that we received, there is no

13 ACKDT field or anything that appeared to be a date of

14 an acknowledgment letter.  And that's because none of

15 the RIMS member claims got acknowledgement letters

16 during this period, right?

17      A.  No, that's not true.

18      Q.  So there is an acknowledgment date letter

19 field or -- strike that.

20          Is there an acknowledgment letter field in the

21 data we received?

22      A.  No, we did not provide in the Access database

23 a field for acknowledgment letter for RIMS.

24      Q.  Do you have that data?

25      A.  There is RIMS data that relates to letters
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 1 sent but our understanding of how to relate it to the

 2 exact letter sent was something we didn't research when

 3 we did this June submission.

 4      Q.  Next, for the provider data, back in 731, we

 5 have the provider data on the first page of 731.  So

 6 with respect to the RIMS provider data, it shows that

 7 you calculated 41,970 claims that were received on

 8 paper from providers processed on RIMS for which there

 9 was no payment within 15 working days, right?

10      A.  Yes.

11      Q.  And again, the data we received had no ack

12 date field, right?

13      A.  That's my understanding.

14      Q.  Again, on 731 -- and by the way, I have good

15 news.  We get the same 41,970 number that you got.

16          And again on 731, you calculated 13,505 claims

17 that were received on paper from providers, processed

18 on OTIS for which there was no payment within 15

19 working days, right?

20      A.  Yes.

21      Q.  And that's the number we got, too.

22          Again, for the provider OTIS data, we got no

23 acknowledgement letter dates, right?

24      A.  I don't know.

25      Q.  So we have now taken these data, and we've
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 1 summarized them in a table, which I'm going to ask to

 2 have marked as --

 3          733, your Honor?

 4      THE COURT:  Correct.  733 is an "Acknowledged

 5 Claim By Month" -- excuse me, "Unacknowledged" --

 6 sheet.

 7          (Department's Exhibit 733 marked for

 8           identification)

 9      MR. STRUMWASSER:  Q.  Okay.  You understand what

10 this table presents?

11      A.  I understand the heading, but I disagree with

12 the characterization.

13      Q.  I understand that.  But you know where we got

14 the 41,970, right?

15      A.  I see that it ties to our RIMS Query 4, yes.

16      Q.  And the 13,505, right?

17      A.  Ties to our OTIS Query 8, yes.

18      Q.  And the 300 you know from a few moments ago is

19 our version of your 271 number, right?

20      A.  Yes.

21      Q.  And the 1153 is our version of your 901 number

22 with that April 1, '07 issue -- with that April 1, '07

23 filter removed.  Do you understand that?

24      A.  I don't understand it.  I mean, there's data

25 appearing in -- you said before April '07.  So I'm not



10148

 1 sure.  But, you know, I'll take a look at it.

 2      Q.  Okay.  So I have now been told what I got

 3 wrong.  The April 1st filter is an after filter.  So

 4 cases after April 1st, 2007 have been removed for

 5 reasons that we just don't know.  So we have put those

 6 back in.

 7          But that was the filter that I was describing

 8 earlier?

 9      A.  Well, if it's a filter after, that's because

10 Duncan began printing the letters on March 14th or

11 13th, whatever the date was.

12      Q.  So that was a proxy for March 13th?

13      A.  Perhaps.  I'd have to ask.

14      Q.  Now, if the post-March claims that are claimed

15 to have been acknowledged by a Duncan letter in fact

16 went out, would that fact be represented in RIMS?

17      A.  I don't know.

18      Q.  But you would agree, would you not, we have no

19 data that would enable us to verify that right now?

20      A.  I know that RIMS tracks dates of letters being

21 sent.  But how it worked in 2007, I haven't researched

22 that.

23      Q.  But that wasn't my question.  My question was,

24 you would agree that we don't have data that would

25 enable us to verify your 901 versus our 1153 number,
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 1 right?

 2      A.  Correct.  I will agree today you don't have

 3 that -- you don't have any information that bridges the

 4 252 difference.

 5      Q.  I want to ask you a couple of questions about

 6 these figures.  Let's look at the RIMS provider column.

 7 I'm on 733 here.

 8          The RIMS provider column shows, for example,

 9 in January 5608 and 4,000 the following three months,

10 over 4,000, and a little over 3,000 the following May.

11 And before January '07, we have 3700 preceded by 3300

12 and 2500.  Do you know why the June '06 number is only

13 465?

14      A.  I don't.

15      Q.  Do you know anything that was going on in

16 terms of processes that would have caused some kind of

17 a ramp-up in June of these figures?

18      A.  Can you ask me that again, please.

19      Q.  Do you know anything about the underlying

20 insurance processes going on in PacifiCare that would

21 have led to a ramp-up of numbers like we're seeing in

22 this column?

23      A.  I'd have to look at the data.

24      MR. VELKEI:  I do want to note for the record that

25 the MCE period began on June 22nd.  So three weeks into
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 1 the month of June, which may just explain the

 2 discrepancy, Mr. Strumwasser.

 3      MR. STRUMWASSER:  I was about to refer to that.  I

 4 don't think that date is exactly correct, but let's

 5 assume for a moment that sometime in late June was

 6 the date that Mr. Velkei is referring to.

 7      Q.  So you have the data from before.  You simply

 8 filtered out anything prior to whatever the first date

 9 of the window period was, right?

10      A.  Well, we -- yeah, we have all the RIMS data.

11 We used what we gave the Department to do the analysis.

12 We didn't re-create anything.

13      Q.  I understand that.  But you didn't give us any

14 data, for example, for the first part of June, right?

15 You had a filter in your production that started the

16 data being produced in late June, right?

17      A.  Yes.  We used all of the information we had

18 supplied for the '07 exam in doing our work.  That was

19 our starting point.

20      Q.  Okay.  Then, do you know why July is roughly

21 half of August?

22      A.  No.  I don't.

23      Q.  Do you know why there were no data reported

24 for OTIS provider claims for June or July of 2006?

25      A.  Yes.  OTIS didn't begin processing individual
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 1 claims until September 2006.

 2      Q.  Prior to that date, when did OTIS begin --

 3 excuse me.  Prior to that date, where did individual

 4 claims get processed?

 5      A.  They're included in the RIMS data.

 6      Q.  Why did those -- why did that body of work get

 7 moved to OTIS?

 8      A.  My understanding is that the rules for

 9 individual are slightly different than the rules for

10 group.  So we were consolidating all of our individual

11 claims in a single OTIS individual claims engine.

12      MR. VELKEI:  Your Honor, I'd just like to ask on

13 record if we could get from the Department how they

14 calculated that 1153 number, just so we can try to

15 explain the discrepancy because we don't have that

16 backup.

17          Would that be a problem?

18      MR. STRUMWASSER:  No.  But I think I just did.  We

19 included the April-1-on claims, which Ms. Berkel, I

20 think, understands.  And she had taken those out.

21          So as to that group, I think entirety of the

22 issue is we excepted the count of them.

23      MR. VELKEI:  I get it.  So it's the 105 and 147

24 for those two months, April '07, and May of '07, the

25 252 that Ms. Berkel was talking about?
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 1      MR. STRUMWASSER:  Well, I don't know.

 2      THE WITNESS:  Yes, that looks correct.

 3      MR. VELKEI:  I think so.  Thank you.  I think

 4 that's enough then.

 5      MR. STRUMWASSER:  Q.  I have some questions for

 6 you regarding Duncan, Ms. Berkel.  You were aware in --

 7 at least by 2007 that Duncan offered certain audit and

 8 tracking tools called PTRS and CodeLite?

 9      A.  No, not really.

10      Q.  Were you aware that they had tracking tools in

11 2007?  That is to say, were you aware in 2007 that they

12 had tracking tools?

13      A.  In general, yes.

14      Q.  Were you aware of that in 2006?

15      A.  Not that I know of.

16      Q.  And those tools, you understand that those

17 tools would allow print files to be tracked?

18      A.  You know, no.  I'm not really familiar with

19 any of that.

20      Q.  You're not familiar with the processing

21 statistics and detailing information that would have

22 been available had the Duncan tools been used by

23 PacifiCare?

24      A.  I understand that general essence, yes.

25      Q.  You are aware that those tools were not



10153

 1 implemented when the print functions were transitioned

 2 to Duncan in July of 2006, right?

 3      A.  I've learned that here, yes.

 4      Q.  Do you recall listing the implementation of

 5 PTRS and CodeLite as Keep the Lights On projects in

 6 October of '07?

 7      A.  No, I don't remember that.

 8      MR. STRUMWASSER:  734, your Honor?

 9      THE COURT:  Yes.  734 is an e-mail, top date of

10 October 17th, 2007.

11          (Department's Exhibit 734 PAC0275749

12           marked for identification)

13      MR. VELKEI:  Your Honor, we can remove

14 confidentiality.

15      THE COURT:  Thank you.

16      THE WITNESS:  I'm ready.

17      MR. STRUMWASSER:  Q.  We have here an e-mail

18 chain, the top date of October 17, 2007.  Do you

19 recognize this document?

20      A.  No.

21      Q.  Would you agree that, when you sent this, you

22 sent out a file with it called "PHS Ops_2007_Must

23 Projects"?

24      A.  Is the question, do I remember?

25      Q.  You agree that you did?
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 1      A.  I do.  I do agree.

 2      Q.  I take it you don't remember?

 3      A.  Yeah.

 4      Q.  Funny, it's such a catchy title, too.

 5          And I gather that the documents starting on

 6 5750 is that attachment with the title "PHS Operation,

 7 Keep the Lights On, 'Required Projects' for

 8 2007/Carry over 2008 as of 10/11/07."  You agree that

 9 this was the attachment to that e-mail?

10      A.  I do.

11      Q.  And this was a list of projects you believed

12 were necessary to do at the time of this communication,

13 right?

14      A.  Yes.

15      Q.  And as No. 6, we have listed "BottomLine," one

16 word, "PRTS and CodeLite Implementation."

17          "PRTS" is a reference to PTRS; does that sound

18 right to you?

19      A.  I don't know.

20      Q.  Does this refresh your recollection as to

21 CodeLite being one of the tools that Duncan had

22 available to it?

23      A.  No, it doesn't.

24      Q.  Would you agree that, from this document, that

25 it appears that those technologies had not been



10155

 1 implemented as of October of '07?

 2      A.  I would agree that as of October '07 it is on

 3 the to-do list.  It is funded, and it looks like it's

 4 underway.

 5          I definitely remember a BottomLine capital

 6 project.  I don't remember the words "PRTS" or

 7 "CodeLite."  And this "BottomLine" refers to check

 8 printing and EOB and EOP production.

 9      Q.  On Page 5751, Column E is "Regulatory" with a

10 question mark, right?

11      A.  It is.

12      Q.  And for this item, it says, "Yes - SOX."  What

13 does that mean?

14      A.  It's saying that we would put it under the

15 Sarbanes-Oxley requirements, that we would replace

16 whatever we were doing for Sarbanes-Oxley with this

17 particular project.

18      Q.  And the status was that it was being

19 estimated, and you were asking to approve it to proceed

20 with final estimation, right?

21      A.  Yes.

22      Q.  Are you aware that the implementation of

23 this -- of these tools would enable Duncan to track all

24 of the documents that it was processing at the claim

25 level?
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 1      A.  No, I'm not aware of that.  BottomLine is

 2 definitely the printing system for claims, EOBs, and

 3 EOPs.

 4      Q.  And does BottomLine not capture

 5 acknowledgement letters?

 6      A.  I wouldn't think so, no.

 7      Q.  Even during the time in which Duncan was

 8 printing acknowledgment letters for PLHIC -- or was

 9 supposed to be?

10      A.  I think they're unrelated.  I don't know.  I

11 mean, we've seen the file name and that appears to have

12 nothing to do with Oracle.  And BottomLine is an add-on

13 tool to Oracle Integrated Financial Systems for

14 production of printed checks.

15      Q.  But in addition to tracking the file name, it

16 also tracks the number of transactions, right?

17      A.  But Oracle also tracks the number of

18 transactions.  Yes.

19      Q.  So the testimony, as I recall it here, was

20 that this was necessary to verify, that is to say,

21 these tools would have verified that the number of

22 acknowledgment letters that were sent to Duncan

23 corresponded to the number of acknowledgment letters

24 that went out.  Is that consistent with your

25 recollection?
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 1      A.  It isn't.

 2      Q.  Now, there was technology available to Duncan

 3 that involved bar coding of each document.  Correct?

 4      A.  I don't know.

 5      Q.  Do you know whether or not PTRS or CodeLite or

 6 tools intended to achieve the purposes we've been

 7 discussing were in fact implemented in 2007?

 8      A.  I don't know.

 9      Q.  So you don't know whether they were

10 implemented by 2008 either?

11      A.  I really don't know.

12      Q.  You were the one who put these -- this project

13 on the list right?

14      A.  Well, I think Pauline Hayes, who manages our

15 payable system, put it on the list.

16      Q.  And you had approval authority over that?

17      A.  I did.

18      Q.  In the ordinary course -- I'm not trying to do

19 any more than just figure out the flow of stuff.

20          In the ordinary course, when something is on

21 your to-do list of this kind, did you have a process in

22 place to verify that the to-do got done?

23      A.  Are you asking me if I had a process to know

24 if capital projects were completed?

25      Q.  Yes.
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 1      A.  Yes, I meet routinely with the IT

 2 organization.  Sometimes it -- I mean, today it's

 3 biweekly.  I don't remember what it was in '07.

 4      Q.  So this Project No. 6, this would have come up

 5 in those meetings?

 6      A.  In those meetings, I would get a status update

 7 of all of the things that were going.  And it would

 8 list it as completed or in process with the status of

 9 how the project was going, a summary of any capital

10 variances.

11      Q.  Ms. Berkel, in those meetings or anywhere

12 else, did anyone ever tell you that, since the Duncan

13 transition, Duncan was unable to find a person or

14 department from PacifiCare that would be able to work

15 with them to implement the PTRS and CodeLite

16 technologies?

17      A.  I've heard that here.  I don't remember

18 hearing it until this trial.

19      MR. STRUMWASSER:  I'm going to show the witness

20 415 and give her the option of giving it to her or

21 having her find it.

22      THE WITNESS:  I don't have that one.

23          I'm ready.

24      MR. STRUMWASSER:  Q.  We have here a September '08

25 e-mail chain.  Do you recognize these -- this
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 1 correspondence?

 2      A.  No.

 3      Q.  Turn, if you would, to the second page, 6078.

 4 The sequence begins with an e-mail from Kathleen

 5 Nichols to you.  Who is Ms. Nichols?

 6      A.  It says she's with regulatory affairs.

 7      Q.  Is National Monitoring and Assessment Team a

 8 part of regulatory affairs?

 9      A.  It appears that way.

10      Q.  Were you aware -- are you aware today of the

11 existence of a national monitoring and assessment team?

12      A.  No, not really.

13      Q.  So what is it that makes you believe that this

14 is a regulatory department function?

15      A.  It says "UHC Regulatory Affairs."

16      Q.  Oh, at the bottom.  Very good.

17          And Ms. Nichols reports that she's done an

18 audit of Duncan and discovered that PacifiCare was not

19 using the PTRS and CodeLite technologies, right?

20      A.  Yes, that's what she says.

21      Q.  And there's a sentence that starts on the

22 seventh line, I believe, "PHS files...."  Do you see

23 that?

24      A.  Where is it?

25      Q.  Seven lines down, "PHS files also are not on
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 1 the CodeLite system, which is a software package that

 2 controls...information for each individual mail piece,"

 3 do you see that?

 4      THE COURT:  Actually, it controls the operation of

 5 mail inserted machines.

 6      MR. STRUMWASSER:  You're absolutely right, your

 7 Honor.  I skipped a line.

 8      Q.  So let's read it together.  "PHS files also

 9 are not on the CodeLite system, which is a software

10 package that controls the operation of mail inserter

11 machines as well as provides processing statistics and

12 detail systems" -- excuse me -- "detail information for

13 each individual mail piece."  Do you see that?

14      A.  Yes, I see that.

15      Q.  Does that refresh your recollection as to

16 whether CodeLite in fact captures data at the

17 individual mail piece level?

18      A.  That's what it appears to be.

19      Q.  Now, does this e-mail refresh your

20 recollection about someone telling you that Duncan

21 couldn't find anyone at PacifiCare to work with them to

22 implement these technologies?

23      A.  Yes, it does refresh my memory.  I would say

24 that, when we did this ourselves without Duncan, we

25 certainly didn't have these tools at PacifiCare Health
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 1 Systems either.

 2      Q.  Ms. Berkel, do you recall, sitting here today,

 3 being told that the failure to use these systems could

 4 lead to loss of data, PHI breach, not meeting time

 5 frames, as well as not being able to track mail if

 6 there is a disaster?

 7      A.  I see that I received this e-mail.  I don't

 8 recall it.  I think that these are issues that can be

 9 handled in ways that don't require the use of these

10 tools.

11      Q.  But, in fact, you had already recommended that

12 these tools be implemented, right?

13      A.  I don't think they're exactly the same thing.

14 So when we go back to 734, it's specific to BottomLine.

15      Q.  Well, Column C says, "PHS BottomLine

16 programming" -- and I gather that's the PHS program

17 that is responsible, among other things, perhaps, for

18 printing checks, right?

19      A.  Yes.

20      Q.  It says, "PHS BottomLine Programming to align

21 print files with pre-existing Duncan Print Facility

22 Audit and Tracking Tools, PRTS and CodeLite."  Do you

23 see that?

24      A.  I see that, yes.

25      Q.  Is it not a fair inference from that, that,
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 1 once this project was completed, PHS would be able to

 2 avail itself of the tools that Duncan already had for

 3 tracking?

 4      A.  I don't know that it's a fair inference.  I

 5 suspect that there could be partial implementations of

 6 these things.  And what Ms. Nichols is referring to may

 7 be absolutely everything that gets printed.  So I don't

 8 know if a subset -- it appears to me that a subset was

 9 implemented.

10      Q.  Now, on the bottom of the first page, your

11 September 25 1:55 p.m. e-mail tells Ms. Nichols and

12 others, "We are very interested in using the full

13 Duncan tool set."  And you identify yourself and

14 Ms. Menancho as the contact people, right?

15      A.  I do.

16      Q.  And Ms. Nichols responds that she's not aware

17 of a funding pool or a process for creating one.  And

18 she asks for a meeting, right?

19      A.  She suggests one, yes.

20      Q.  Is there a difference between "asks for" and

21 "suggests" in your mind?

22      MR. VELKEI:  Objection, argumentative.

23      THE COURT:  Well, overruled.

24      THE WITNESS:  No.

25      MR. STRUMWASSER:  Q.  Ms. Menancho responds -- am
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 1 I clobbering her name?

 2      THE COURT:  It's "Menacho."  Correct.

 3      THE WITNESS:  It is.

 4      MR. STRUMWASSER:  I would like the record to show,

 5 your Honor, that my pronunciation corresponds to the

 6 spelling in Ms. Berkel's e-mail at the bottom.

 7      THE COURT:  The misspelling?

 8      MR. STRUMWASSER:  Yes, exactly.

 9      Q.  So Ms. Menacho responds to you.  And

10 apparently there was some kind of a discussion, whether

11 a meeting or otherwise, right?

12      A.  Yes.  At the time, we were implementing the

13 California Language Assistance requirements that had a

14 January 1st and April 1st, 2009 start date.  So we were

15 interested in understanding what the cost of

16 implementing the full tracking would be for the

17 California Language Assistance.

18          And as long as we were going to be estimating,

19 we said we should estimate for the pieces of PacifiCare

20 that weren't using that tool.

21      Q.  She says that she "discussed IT providing an

22 estimate to implement routing of files (different than

23 today's routing)."

24          Do you know what the difference was between

25 the routing that was then existent and what was being
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 1 contemplated here?

 2      A.  I don't.

 3      Q.  And the "LPL program"?

 4      A.  I don't know what that is.

 5      Q.  Now, after this September 25 correspondence,

 6 do you know whether PacifiCare implemented the PTRS and

 7 CodeLite technologies?

 8      MR. VELKEI:  Your Honor, I'm just going to object

 9 on the grounds of relevance.  I thought this was on

10 direct that maybe we could have detected the handful of

11 member acknowledgement letters years back that weren't

12 being sent.  But we're now in '09, and I just don't see

13 how it's relevant to the allegations in this case.

14      THE COURT:  What's the relevancy?

15      MR. STRUMWASSER:  One of the criteria for

16 penalties is the promptness of corrective actions.

17      THE COURT:  I'll allow it for that.

18      THE WITNESS:  Could you read me the question,

19 please?

20          (Record read)

21      THE WITNESS:  I don't believe we have done

22 anything more with CodeLite or PTRS.  I don't consider

23 it a corrective action that's required.  We

24 successfully mail checks and letters.  We do have

25 issues.  We've had issues in the past, but these kinds
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 1 of tools were not required.  There were other controls

 2 in place to work through our mailing issues.

 3      MR. STRUMWASSER:  735?

 4      THE COURT:  Correct.  735 is an e-mail with a top

 5 date of March 21st, 2008.

 6          (Department's Exhibit 735 PAC0620553

 7           marked for identification)

 8      MR. VELKEI:  We can remove confidentiality, Your

 9 Honor.

10      THE COURT:  Thank you.

11      THE WITNESS:  I'm ready.

12      MR. STRUMWASSER:  Q.  Do you recognize this e-mail

13 sequence?

14      A.  I don't.

15      Q.  This is from Ms. Akahoshi to you, the

16 first -- the lower e-mail is.  And she reports that

17 she's working with Ashley Toscano in IT and Laurence.

18 Is that a first or a last name?

19      A.  It's a first name.

20      Q.  Who is that?

21      A.  Laurence Parris, who, at the time, was

22 accountable for our HMO provider dispute resolution

23 process.  He had been recently hired.

24      Q.  She says that she is working with IT to obtain

25 a report from Duncan to track their turnaround times
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 1 for physician disputes, resolution acknowledgment, and

 2 determine resolution letters.  Do you see that?

 3      A.  I see that.  And she makes reference to

 4 provider dispute resolution.

 5      Q.  To what?

 6      A.  Provider dispute resolution.

 7      Q.  I'm sorry.  Provider, yes.

 8          And Ms. Akahoshi says that the problem is that

 9 they don't have any reports to prove the timeliness of

10 Duncan's response, right -- timeliness of Duncan's

11 sending out these letters, right?

12      A.  No, that's not the essence of this e-mail.

13 This e-mail is saying we're measuring -- the law

14 provides for 45 working days.  That equates to 64

15 calendar days.  Because we didn't have the exact date

16 Duncan mailed, we used a 59 calendar-day threshold,

17 allowing them up to five days to print and mail the

18 file.

19          So in our HMO and CDI reporting of provider

20 dispute resolutions, we held ourselves to a tighter

21 turnaround time standard until we were able to get the

22 actual dates from Duncan that the letters were actually

23 sent.

24      Q.  So Mr. Toscano laid out a way to capture the

25 actual date that Duncan sends out the letter; is that
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 1 right?

 2      THE COURT:  I think it's a Ms. Toscano.

 3      MR. STRUMWASSER:  I'm sorry, your Honor?

 4      THE COURT:  I think it's a Ms. Toscano.

 5      MR. STRUMWASSER:  Q.  Do you know whether it's a

 6 he or she?

 7      A.  I don't.

 8      THE COURT:  Ashley is usually a woman's name

 9 but --

10      MR. STRUMWASSER:  I will represent to your Honor

11 that in fact it is not in this case.  For example, we

12 do have "he estimates."

13      THE COURT:  But "Laurence" is there, too -- never

14 mine.

15      MR. STRUMWASSER:  Q.  So am I right?  He's come up

16 with a proposal for how to get the data so that the

17 date of mailing is captured?

18      A.  Yes, that's what happened.

19      Q.  And he says that -- he estimates that it's

20 going to take two months to implement that, right?

21      MR. VELKEI:  Same objection, relevance, your

22 Honor, particularly based on the witness's testimony.

23      MR. STRUMWASSER:  Same purpose.

24      THE COURT1:  I'll allow it.

25      THE WITNESS:  That is the estimate at the time,
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 1 yes.

 2      MR. STRUMWASSER:  Q.  And you respond that two

 3 months is way too long, right?

 4      A.  I do because we're losing five days that I'm

 5 otherwise entitled to for timeliness.

 6      Q.  And you've been losing them for a long time,

 7 right?

 8      A.  No.

 9      Q.  At the time of this e-mail sequence, you were

10 working off of the 59-day deadline, right?

11      A.  Yes.

12      Q.  And you had been working off the 59-day

13 deadline since Duncan took over, right?

14      A.  No.  This was part of our corrective action.

15 It was specific to the California Department of Managed

16 Care.  And it was a corrective action we committed to

17 in the fall of 2007 that we began tracking on January

18 1st, 2008.

19      Q.  Do you know what your turnaround time for

20 acknowledging PDRs is for the PPO business?

21      A.  The acknowledgment letter requirement?

22      Q.  Mm-hmm.

23      A.  It's 15 -- I'm not sure if it's calendar or

24 working days.  I'd have to look.

25      Q.  And for determination of a PDR?
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 1      A.  45 working days.

 2      MR. VELKEI:  Is this a good time to take a break,

 3 your Honor, come back at 10:30?

 4      THE COURT:  Sure.

 5      MR. STRUMWASSER:  That's fine.

 6          (Recess taken)

 7      THE COURT:  Okay.  We'll go back on the record.

 8          Go ahead.

 9      MR. STRUMWASSER:  Q.  Ms. Berkel, you've testified

10 that you don't believe providers want acknowledgement

11 letters, right?

12      A.  Right.

13      Q.  And you base that on a focus group interview

14 you did a couple of years ago?

15      A.  No.  I base that on information with a focus

16 group that others in the organization did.

17      Q.  And you said that providers told you or told

18 PacifiCare that they don't want mail that isn't

19 relevant to their cash flow position, right?

20      A.  Right.  And that's consistent with the work

21 that the EIS committee did.  California specific

22 providers made a decision not to require acknowledgment

23 letters under the Industry Collaboration Efforts Group

24 on the HMO Knox-Keene rules.

25      Q.  And it's your belief that acknowledgement
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 1 letters don't relate to claims payment; is that right?

 2      MR. VELKEI:  Objection, vague.

 3      THE COURT:  If you understand, if you know.

 4      THE WITNESS:  Acknowledgment letters in the

 5 context of CDI's definition provide the date a paper

 6 claim is received.  That's all.

 7      MR. STRUMWASSER:  Q.  Is it your testimony that

 8 that information has nothing to do with their cash flow

 9 position?

10      A.  It doesn't.

11      Q.  It is your position that it does not?

12      A.  Can you ask me without the double negative,

13 please?

14      Q.  Sure.  In your opinion, does an acknowledgment

15 letter have any relevance to cash flow position of the

16 provider?

17      A.  It does not.  And if a provider really wanted

18 to increase their cash flow, they would send their

19 claims EDI.

20      Q.  But -- well, strike that.

21          You would agree, would you not, that PLHIC has

22 to receive a claim before it is paid?

23      A.  It does.

24      Q.  And a letter acknowledging that the company

25 has received the claim would inform the provider that
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 1 that step of the claim payment process has been

 2 completed, right?

 3      A.  It would.

 4      Q.  And it would inform the provider that he or

 5 she didn't need to worry about resubmitting the claim,

 6 right?

 7      A.  Perhaps.

 8      Q.  Just to be clear, it is not your testimony

 9 that PLHIC refrained from sending acknowledgment

10 letters in 2006, '7 and '8 because it believed that the

11 providers didn't want them?  That wasn't the reason,

12 right?

13      A.  No, that wasn't the reason.

14      Q.  Are you aware, Ms. Berkel, that the provider

15 acknowledgment process, the requirements, were enacted

16 in SB 634 in 2005?

17      A.  No, I'm not.

18      Q.  Are you aware that they were enacted in or

19 around 2005?

20      A.  No, I it wasn't.

21      Q.  Are you aware that the statute requiring

22 acknowledgment was sponsored by the California Medical

23 Association?

24      A.  No, I was not.

25      Q.  Has PacifiCare ever approached CMA about
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 1 repealing the acknowledgment requirement?

 2      MR. VELKEI:  Objection, argumentative, your Honor.

 3 We asked the CMA witness specifically about this issue.

 4      MR. STRUMWASSER:  I think this goes to the

 5 credibility of the answer.

 6      THE COURT:  All right.  I'll allow it.

 7      THE WITNESS:  Not that I know of.

 8          And I would add that there's not a reason to

 9 ask them since the law says that the 800 number and the

10 portal and other mechanisms are available.  So we don't

11 need to ask them.  We already satisfy the requirement.

12      MR. STRUMWASSER:  Q.  You also testified about EDI

13 claims.  Remember that?

14      A.  Not specifically, no.

15      Q.  Do you recall Mr. Velkei stating that the

16 Department failed to back out EDI claims from the

17 81,270 number?

18      A.  I do.

19      Q.  You agreed with Mr. Velkei that the Department

20 should have backed out EDI claims from the 81,270?

21      A.  I do.

22      Q.  Now, you testified that you didn't back out

23 EDI claims because you made a mistake, right?

24      A.  Correct.  I understood that we had to send a

25 letter, didn't understand the other mechanisms that
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 1 were available to us in the law.  I made a mistake.

 2      Q.  The "other mechanisms" has to do with paper

 3 claims; you were talking about the web portal and other

 4 stuff, right?  That's what you mean by "other

 5 mechanisms"?

 6      A.  Yes.

 7      Q.  With respect to EDI, you're not relying on

 8 those, are you?

 9      A.  Certainly if a provider wants to know that

10 it's been received specifically, they can use those

11 mechanisms.

12      Q.  Isn't it your understanding, isn't it the

13 position of PacifiCare that EDI claims are

14 affirmatively acknowledged at the clearinghouse level?

15      A.  That's true too.

16      Q.  In fact, the clearinghouse, there's a form, a

17 9-something form?  A 997 form, have you ever heard of

18 that?

19      A.  I've heard of it, yes, I have.

20      Q.  What is it?  What is the 997 form?

21      A.  My understanding is that is the abbreviation

22 for an acknowledgement from a carrier.

23      Q.  To the clearinghouse?

24      A.  To the clearinghouse.

25      Q.  Okay.  So when you testified that you had made
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 1 a mistake, the mistake you were talking about was not

 2 backing EDI claims out of the 81,270, right?

 3      A.  That was one of them, yes.

 4      Q.  Now, that 81,270 Ms. Berkel that's a number

 5 that was calculated entirely by PacifiCare, right?

 6      A.  It is.

 7      Q.  You weren't confirming or disputing -- you

 8 weren't confirming a number that came from the

 9 Department.  You were affirmatively coming up with that

10 number out of your own data, right?

11      A.  Yes.  It's a calculation that I made, yes.

12      Q.  You mean you actually did the calculation that

13 led to the 81,270 or it was done under your

14 supervision?

15      A.  Both.

16      Q.  How did you do it?

17      A.  We took the total number of claims.  We

18 reduced it by those that were paid within 15 calendar

19 days, which was incorrect, and reduced it by claims

20 that I believed were being acknowledged January 2007

21 through May 31st, 2007.

22      Q.  When you say you made those calculations, you

23 were not working at the database or claim level.  You

24 were working from sub totals that you were given?

25      A.  I remember looking at the database.
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 1      Q.  Now, going back to Mr. Velkei's contention

 2 that EDI claims needed to be backed out of the 81,270

 3 number, you testified that, during the 2007 market

 4 conduct exam window period, 55 percent of PLHIC claims

 5 were received via EDI; is that right?

 6      A.  55 percent of PLHIC or RIMS, I can't remember

 7 where I got that data point.

 8      Q.  So I'm just going to read the question and

 9 answer.  Let's see if we know what we have here --

10 7681, starting on Line 18:

11               Question:  "Can you estimate

12          for the Court roughly what percentage

13          of the claims at issue, the claims

14          paid during the 2007 MCE period, were

15          submitted electronically via EDI?"

16               Answer:  "A little more than

17          55 percent."

18      A.  Okay.

19      Q.  And so is it your understanding that's both

20 RIMS and OTIS?

21      A.  That would be what I would say, yes.  I'd have

22 to go back and look to refresh my memory.  But I think

23 it's the market conduct exam information, which would

24 include both.

25      Q.  Which would include?
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 1      A.  Which would include both.

 2      Q.  And you testified that you know this because

 3 you reviewed the claim information you provided CDI in

 4 the 2007 exam, and EDI claims have different sequencing

 5 than paper claims; is that right?

 6      A.  Which question do you want me to answer?

 7      THE COURT:  Could you repeat the question.

 8          (Record read)

 9      MR. VELKEI:  So I'm assuming we're just focusing

10 on the EDI claims have different sequencing than paper

11 claims?  Is that the question?

12      THE COURT:  Sounds like the question to me.

13      THE WITNESS:  Yes.

14      MR. STRUMWASSER:  Q.  So it's your testimony that

15 one can calculate the number of EDI claims that should

16 have been backed out of the 81,270 because those claims

17 use a different sequencing, right?

18      A.  The claim also has a document control number.

19 The document control number uses a different sequencing

20 for EDI than for paper.

21      Q.  So is it the case, then, that one cannot

22 discern whether a claim is paper or electronic from the

23 claim number?

24      A.  Correct.

25      Q.  And, rather, there is a document sequencing
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 1 number from which you can make that distinction?

 2      A.  Yes.

 3      Q.  And we haven't been given that document

 4 sequencing number, right?

 5      A.  I believe we -- in the June data submission,

 6 we gave you the results of the algorithms that use the

 7 document control number and a paper or EDI designation.

 8      Q.  So when the data that we receive have the

 9 words "paper" or "EDI" in them, those characters don't

10 exist in RIMS or OTIS but, rather, were put together

11 out of a -- I think you used the word algorithm that

12 was based on the document sequencing number; is that

13 right?

14      A.  Yes.  And Exhibit 731 gives you the specific

15 algorithm that was used to make that determination for

16 the field called "submission type."

17          So if Mr. Washington or the Department had

18 asked for that in the 2007 market conduct exam, then,

19 you know, we would have provided that information at

20 the time.  I suspect this was the first time the

21 Department was doing any kind of acknowledgment test or

22 they wouldn't have made the errors that they made.

23      Q.  So on 731, on the first page, we have a

24 heading on the left side, "RIMS: Fields added to fields

25 already supplied to CDI," and there's a "Submission
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 1 Type."  And to the right of the word "Submission Type,"

 2 right and starting above, "Expression," colon, and

 3 there's a description of how the EDI or paper was

 4 derived, right?

 5      A.  Yes, that's the specific algorithm that was

 6 written to make the submission type information appear

 7 in a way that those of us that aren't Access database

 8 people can understand them.

 9      Q.  So help me read, so I understand.  The field

10 in RIMS that's being used is "modocn"; is that right?

11 I can't read it very well.

12      A.  Yes, "modocn."

13      Q.  Which is the "dcn," document control number?

14      A.  Yes.

15      Q.  So the EDIs start with HDM or CPO or these

16 other indicators in the modocn field, right?

17      A.  Yes.

18      Q.  And the ones that don't have that are paper,

19 right?

20      A.  Yes.

21      Q.  And only EDI will have those prefixes, right?

22      A.  True.

23      Q.  So what is the number of EDI claims that you

24 contend today should be backed out of the 81,270?

25      A.  I would have to get you that answer at a
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 1 different time.  It's not presented with that step

 2 being first in my documents.

 3      Q.  Do you know if that calculation has ever been

 4 made?

 5      A.  I believe it's available, yes, absolutely.  I

 6 think the 731 is presented the way it is because we

 7 were trying to follow your request as it was written.

 8      MR. STRUMWASSER:  730- --

 9      THE COURT:  -6.

10      MR. STRUMWASSER:  -6, your Honor.

11      THE COURT:  This is a February 26, 2008 document

12 entitled "Acknowledgement Letters CDI Corrective Action

13 Plan."

14          (Department's Exhibit 736, PAC0279201

15           marked for identification)

16      MR. VELKEI:  Your Honor, I am concerned that this

17 indicates privilege and may have been inadvertently

18 produced.  We have, actually, a couple slides saying,

19 "Questions for the legal team."  I would ask that we

20 defer, in fact, two slides in particular, defer

21 questioning on this slide until we have a better

22 time -- better opportunity to look at this document.

23      THE COURT:  What Bates numbers?

24      MR. VELKEI:  This is -- the specific slides are

25 279209 and 279210.  I just don't know whether the rest
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 1 of this implicates any additional advice of counsel or

 2 involvement of counsel.

 3      THE COURT:  All right.

 4      MR. STRUMWASSER:  I have a suggestion.

 5      THE COURT:  All right.

 6      MR. STRUMWASSER:  I have no questions on those two

 7 pages.  I propose that we delete them from the exhibit.

 8      THE COURT:  All right.

 9      MR. STRUMWASSER:  Do you want blank pages for

10 those or do we just tear them out unceremoniously?

11      MR. VELKEI:  Well, I would like to, if it's

12 possible, just to look at this thing, make sure that

13 this wasn't prepared for counsel, whether those were

14 specific questions and whether there's a larger

15 privilege here.

16      THE COURT:  All right.  How long do you think you

17 need to do that?

18      MR. VELKEI:  After lunch break, I'll have an

19 answer.

20      MR. STRUMWASSER:  I've got questions about this

21 now.  They're all numerical questions from pages in

22 front of this.  So I really don't think we need to stop

23 for that.  I think just agreeing to pull the questions

24 for the legal team is all that needs to be done.  The

25 rest of this is accounting stuff.
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 1      THE COURT:  Well, I don't know -- I mean, how do I

 2 know?  How does he know?  He needs a minute.

 3          So why don't you take -- can you take five

 4 minutes and at least determine whether or not you need

 5 to deal with other pages besides these two?

 6      MR. VELKEI:  Could I talk to the witness off the

 7 stand?  We'll need to do that to kind of zero in on

 8 this.

 9      MR. STRUMWASSER:  No objection.

10      THE COURT:  All right.

11      MR. VELKEI:  Thank you, your Honor.  Appreciate

12 it.

13          (Recess taken)

14      THE COURT:  So you're claiming attorney-client

15 privilege?

16      MR. VELKEI:  Yes, your Honor.  In fact, we went

17 and researched it, and the cover memo to this document

18 is directed to outside counsel and to the general

19 counsel of the company and clearly marked

20 attorney-client privilege.

21      MR. STRUMWASSER:  Your Honor, I'm not sure that

22 answers the question.  The fact that it was sent to

23 outside counsel may not be dispositive.  The question

24 is really whether it was prepared for them or prepared

25 for another purpose and they just gave it to them.
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 1      THE COURT:  Yes, but you guys have given me all

 2 this law that sounds like I don't get to ask those

 3 questions.

 4          So he says it's privileged.  Unless you can

 5 show me that it isn't, I don't think there's a whole

 6 lot I can do about it.

 7      MR. STRUMWASSER:  First of all, your Honor, I

 8 would like to ask that counsel come back and confirm

 9 that none of the slides after the cover sheet have been

10 distributed to anybody under any other circumstances.

11      MR. VELKEI:  I don't know that I can do that, your

12 Honor.  I can only say that this was directed to

13 counsel.  This was actually in anticipation of meeting

14 with the Department as well in connection with

15 settlement.  This is so far off the radar map that --

16      THE COURT:  All right.  You know what?  I'm not

17 going to spend a lot of time on it.  The law doesn't

18 look like I get to do much about it.  So I'm going to

19 put it in here so somebody else can discuss it some

20 other time if they want to.

21      MR. STRUMWASSER:  Your Honor, before you do that,

22 can I ask a couple of voir dire questions of the

23 witness on this?

24      THE COURT:  I don't know -- what kind of questions

25 are you going to ask.
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 1      MR. STRUMWASSER:  I'm going to ask her whether any

 2 of these slide exist outside that context.

 3      MR. VELKEI:  If they do exist, your Honor, we

 4 would have produced them.  So we've produced a fulsome

 5 production.  If there is something, they'll have it.

 6 But this is specifically in the context of privilege.

 7      THE COURT:  I'm going to let it stand.

 8      MR. STRUMWASSER:  I'm sorry?

 9      THE COURT:  I'm going to let it -- it's

10 attorney-client privilege.  Let's move on.

11      MR. VELKEI:  And your Honor, for purposes of

12 clarity in terms of what -- where that document will

13 go, I mean, obviously that's not something we think is

14 appropriate to have in the Department's hands when the

15 record goes to the Department.  So just procedurally,

16 how do we handle it?

17      THE COURT:  I don't know.

18      MR. VELKEI:  I believe previously the document was

19 either returned --

20      THE COURT:  Yes.

21      MR. VELKEI:  Right?  So I would ask that it be

22 returned to us.

23      MR. STRUMWASSER:  How about we do this.  Since it

24 was produced already, we will sequester it and not let

25 it be distributed any further than it has been
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 1 distributed.  And we will return whatever copies we

 2 have at the end of the hearing.

 3      MR. VELKEI:  Well, I'm confused.  If something is

 4 inadvertently produced on the grounds of privilege --

 5 and there have been instances by the Department as

 6 well -- the procedure is the document is returned to us

 7 and all copies are destroyed.

 8          To keep it in the record, even in some

 9 fashion, would basically violate that privilege.  And

10 it's inconsistent with what we've done.

11      THE COURT:  All right.  Brief it again.  You know,

12 that law that you gave me was really confusing.  Brief

13 it again.

14          So it's in a confidential envelope for now.

15 If I have to order it returned, I'll order it returned.

16      MR. VELKEI:  Thank you, your Honor.  And we'll try

17 to work it out off-line.  Hopefully we can.

18      THE COURT:  All right.

19      MR. STRUMWASSER:  Q.  So, Ms. Berkel, we have

20 the -- there were some calculations that went into the

21 81,270 number for purposes of -- in advance of your

22 December 7 letter, right?

23      A.  Yes, I made calculations for the December 7th

24 response.

25      Q.  And we have some numbers today that are not
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 1 entirely consistent with those numbers, right?  For

 2 example, we have on 731, the first page, there's a

 3 small box in the upper left that purports to reconcile

 4 the 81,270 number.  Do you see that?

 5      A.  I see it.

 6      Q.  And apparently you guys can get to 81,204 but

 7 you can't figure out what happened to 66, right?

 8      A.  I hand calculated on a scratch piece of paper,

 9 and I transposed a number by 66.

10      Q.  Which number did you transpose?

11      A.  An OTIS number.

12      Q.  When did you determine that?

13      A.  When I tried to get it to tie.

14      Q.  Recently?

15      A.  Yes.

16      Q.  Setting aside any work that was done in

17 preparation for Exhibit 7- --

18      THE COURT:  -- -36.

19      MR. STRUMWASSER:  Q.  -- -36, has there ever been

20 a time when you or people within PacifiCare that you're

21 aware of made any other calculations in an effort to

22 reconcile the acknowledgment database and the 81,270

23 number?

24      A.  Not that I remember.

25      Q.  Now, the acknowledgment database that we were
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 1 given, "Ack 81,204 NDB," have you looked at that?

 2      A.  I've looked at the Excel summary.

 3      Q.  Would you agree that the -- that database has

 4 only two fields for the 81,204?

 5      A.  I'm not sure I understand your question.

 6      Q.  The database we were given -- we have for,

 7 example, the helpful database that we got from RIMS and

 8 OTIS that is 731, right -- no, 732.

 9      THE COURT:  -32.

10      MR. STRUMWASSER:  732, thank you, your Honor.

11      THE WITNESS:  What was the question?

12      MR. STRUMWASSER:  Q.  We have the database from

13 which 732 was produced with the fields that are listed

14 there, right?

15      A.  Yes.  It's my understanding you produced 732

16 using the information in the 2007 exam period ack

17 provider database.

18      Q.  Exactly.  And we have all those fields at the

19 top of 732 that indicate data about each of the claims,

20 right?

21      A.  Yes, and that was prepared specific to a June

22 request, Item No. 4.

23      Q.  Right.  I understand that.  I understand.

24          Now, this thing at the top here, the "Ack

25 81204 NDB," that database we only have two pieces of
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 1 information, two columns, if you will.  We have the

 2 claim number and a field that says either paper or EDI.

 3          We don't have the balance of the information

 4 that was provided elsewhere.  So the information that

 5 you gave us about the 81,204 does not permit us to

 6 calculate how many claims among that 81,204 were paper,

 7 not paid in 15 days, and not acknowledged in 15 days,

 8 right, working days?

 9      MR. VELKEI:  Your Honor, if I may, the request by

10 the Department, if I understand correctly, was, "On the

11 81,270, how did you calculate that number?"  All of the

12 detail about EDI/paper, all that stuff, that's been

13 provided.

14          But the specific slide and information that

15 was given, was directly related to the specific request

16 that was made.  None of this information, as far as I'm

17 aware, that Mr. Strumwasser is talking about was made

18 in the context of that particular request.

19      THE COURT:  Is that an objection?

20      MR. VELKEI:  So if there's more information they

21 need, I have not heard anything from the Department

22 that whatever we gave them two months ago was not

23 sufficient.

24      THE COURT:  Nobody said that.  Mr. Velkei, is that

25 an objection?
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 1      MR. VELKEI:  Objection, yes, it's argumentative,

 2 your Honor, because this doesn't tie to the request

 3 that was made by the Department.

 4      THE COURT:  Overruled.

 5      MR. STRUMWASSER:  Do you have the question in

 6 mind?

 7      THE WITNESS:  No, not really.

 8          (Record read)

 9      THE COURT:  Do you understand the question?

10      THE WITNESS:  Yes, I think I understand the

11 question.

12      THE COURT:  All right.

13      THE WITNESS:  That particular database,

14 "Ack 81204" does not allow to you make the calculations

15 referred to in the question.  It was provided specific

16 to a June request.  Couldn't have foreseen additional

17 questions.

18      MR. STRUMWASSER:  Q.  Okay.  Now, you testified a

19 few minutes ago, you criticized Mr. Washington, saying

20 that you thought that he didn't back out the EDI data

21 because you thought this was the first time CDI had

22 done an acknowledgment letter analysis, right?

23      A.  I suspect that might be the case, otherwise he

24 would have asked us to supply which were EDI and which

25 were paper.  But he didn't ask for that.
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 1      Q.  In fact, you didn't give Mr. Washington the

 2 document control number, right?

 3      A.  We didn't give him the document control number

 4 because no one asked for that information.

 5      Q.  You didn't give him the algorithm for decoding

 6 the document control number, did you?

 7      A.  Again, he didn't ask.  No.

 8      Q.  And you didn't give him a field saying "paper

 9 or EDI" right?

10      A.  But we certainly could have.

11      Q.  You didn't give them a field saying "paper or

12 EDI," did you?

13      A.  Right.  And since he didn't ask the

14 fundamental question, I suspect he had never done an

15 EDI analysis of acknowledgment letters.

16      Q.  The Department did in fact ask for the dates

17 of acknowledgment, right?

18      A.  That's my understanding today, yes.

19      Q.  It's your understanding today that, back in

20 2007, the Department did ask for the acknowledgment

21 date for these claims, right?

22      A.  Yes.  That's what I know now, yes.

23      Q.  So somebody at PacifiCare knew that the

24 company was being asked for a listing of all the paid

25 claims, including the date of receipt and the date of
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 1 acknowledgment and the date of payment, right?

 2      A.  Yes.

 3      MR. STRUMWASSER:  I'm sorry, your Honor.  I'm

 4 trying to adapt to the changed circumstance here.

 5      THE COURT:  All right.  Would it maybe be better

 6 to take lunch early, come back early, and then leave

 7 early?

 8      MR. VELKEI:  It's okay with us.

 9      THE COURT:  We could come back at 12:30.

10      MR. STRUMWASSER:  Yeah, I think we probably need

11 the full 90.  But taking it now is probably a good

12 idea, and then we'll just come back at ten to 1:00?

13      THE COURT:  Okay.

14      MR. STRUMWASSER:  Thank you, your Honor.

15      MR. VELKEI:  Thank you, your Honor.

16          (Whereupon, the luncheon recess was taken

17           at 11:19)

18

19

20

21

22

23

24

25
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 1                     AFTERNOON SESSION

 2                         ---o0o---

 3          (Whereupon, all parties having been

 4           duly noted for the record, the

 5           proceedings resumed at 12:56 p.m.)

 6      THE COURT:  Go ahead.

 7      MR. STRUMWASSER:  Your Honor, over the break,

 8 we've done some research on this exhibit in question,

 9 and Mr. Gee has a report.

10      MR. GEE:  So we've seen that there are --

11 PacifiCare's produced the same document as 736 three

12 separate times with no indication of privilege.  And

13 the two slides that we care about on 736 were also

14 produced as a stand-alone document.  And I'll give

15 Mr. Velkei the Bates number so he can check that out.

16 It's PAC0735130.

17          And there also exists a spreadsheet with the

18 same data on those two slides that were produced as a

19 separate document.  And I'll give the Bates numbers for

20 those spreadsheet, PAC0735132.

21          And Mr. Velkei says that there was a cover

22 memo for the 736 document that reflects it was produced

23 to outside counsel.  And at a minimum, we'd like the

24 information about that cover memo that one would

25 normally produce in a privilege log because we haven't
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 1 received a privilege log from PacifiCare for about

 2 750,000 pages of documents.

 3      MR. VELKEI:  We're happy to provide that

 4 information, your Honor.  That's not a problem.

 5      THE COURT:  Okay.

 6      MR. VELKEI:  Then in terms of the --

 7      THE COURT:  The two documents that are

 8 stand-alone, you want to check them out?

 9      MR. VELKEI:  Yeah, I think we can come back to

10 this, revisit this in the morning.

11      THE COURT:  All right.  Sounds fine.

12      MR. McDONALD:  And the Bates number for the first

13 one?

14      MR. VELKEI:  0735130.

15      THE COURT:  And the other one?

16      MR. VELKEI:  0735132, that's what I have.

17      MR. STRUMWASSER:  So your Honor, we propose to

18 defer the questions that I had planned for Ms. Berkel

19 until this is straightened out.  And obviously, if we

20 reach the point where it appears that the document is

21 in fact privileged, then we will recommend that your

22 Honor simply return the document rather than keeping

23 it.  And we'll be glad to tender our copies.

24      MR. VELKEI:  Thank you.

25      THE COURT:  Okay.



10193

 1      MR. STRUMWASSER:  Another housekeeping matter,

 2 your Honor.  At the close of business today, we're

 3 supposed to give you our written submissions on the

 4 third supp issues.  This is our written submission.

 5      THE COURT:  This is 737.

 6          (Department's Exhibit 737 marked for

 7           identification)

 8      THE COURT:  Response?

 9      MR. STRUMWASSER:  Since I may or may not get our

10 office to serve it, the record should reflect that I

11 gave copies to counsel.

12      THE COURT:  Any objections to that?

13      MR. VELKEI:  None whatsoever.

14      THE COURT:  You accept service?

15      MR. VELKEI:  Yes.

16      THE COURT:  Thank you.

17          And I didn't put a stamp on it, but I'll put

18 on the record that I received it.

19          Do you have a stamped copy?

20      MR. STRUMWASSER:  I have a copy that is eligible

21 for stamping.  Actually, I don't know that we have to

22 do that when it's not a pleading.

23      THE COURT:  Right, and I put it on the record.

24          Did you want to start early tomorrow?

25      MR. STRUMWASSER:  I think we're okay to finish
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 1 this week, so I would prefer to start at 9:00.

 2      MR. VELKEI:  If we can finish this week, that's

 3 fine with us.

 4      THE COURT:  All right.  Start at 9:00.  All right.

 5         EXAMINATION BY MR. STRUMWASSER (Resumed)

 6      MR. STRUMWASSER:  Q.  Good afternoon, Ms. Berkel.

 7 You testified that in February of '08, shortly before

 8 Valentine's day, you discovered that PacifiCare was not

 9 required to have sent out acknowledgement letters; is

10 that right?

11      A.  That's partially correct.  What I'm saying is,

12 before Valentine's day we, in submitting a Department

13 of Managed Healthcare, PacifiCare of California report,

14 saw a question about acknowledgement that led us to ask

15 ourselves why the rules were different between the two

16 companies.

17          And it took us through February to come to the

18 conclusion that an acknowledgement letter was not

19 required for PLHIC.

20      Q.  So is it the case that the question arose in

21 your mind shortly before Valentine's day?

22      A.  It did.

23      Q.  And we have Exhibit 5263.  I think you may not

24 have it.

25      THE COURT:  I have it.  This is 5263.
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 1      MR. STRUMWASSER:  Q.  And this is the e-mail that

 2 contains the e-mail from DMHC, right?

 3      A.  Yes, it contains a response from Susan Miller

 4 of the Department of Managed Healthcare.

 5      Q.  And you discussed the response with Ms. Kerk,

 6 right, and said that it was good that PacifiCare got

 7 this in writing because that's how EIS trains on it.

 8 Do you recall that testimony?

 9      A.  I do.

10      Q.  Now, Ms. Kerk is talking about training

11 auditing in the HMO business, right?

12      A.  Yes, she is.

13      Q.  She references delegated providers, right?

14      A.  Her job is to audit delegated providers for

15 the claims payment practices as we're required to under

16 Knox-Keene.

17      Q.  "Delegated providers" is exclusively an HMO

18 term, right?

19      A.  It is.

20      Q.  There would not be any delegated providers for

21 PPO business, right?

22      A.  Correct.

23      Q.  You also testified that Ms. Kerk is "a member

24 of the network management team who does a lot of

25 coordination with our providers in confirming that they
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 1 are paying claims under their capitation."  Do you

 2 remember that?

 3      A.  Right.  That is the definition of "delegated,"

 4 delegated for claims payment under capitation.

 5      Q.  "Capitation" also is a term that exists only

 6 in HMO land, right?

 7      A.  Yes.

 8      Q.  You testified that EIS is another HMO-related

 9 effort, right?

10      A.  It's my understanding that EIS is a health

11 insurance carrier and provider group of people that

12 attempt to take California law and assure that both

13 parties are applying it consistently.

14      Q.  And the California law in question is the

15 Knox-Keene Act, right?

16      A.  I am not sure it goes beyond that.

17      Q.  Your testimony before was -- I'm afraid I

18 don't have a citation, but it brings together HMO plans

19 and providers that pay claims under capitation together

20 to decide how the industry will practice in the

21 confines of the Knox requirements.  Do you recall

22 testifying to that fact?

23      A.  Sure.

24      Q.  And you testified that, at the time CDI had

25 cited PLHIC for violations of the acknowledgment law in
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 1 the November 2007 MCE reports, CDI had not, to your

 2 knowledge, issued any type of written interpretation of

 3 that law.  Do you remember?  Do you remember saying

 4 that?

 5      A.  I remember you asking me if I was aware of

 6 anything, and I said no, I wasn't.

 7      Q.  You testified that, to your knowledge, no one

 8 at CDI had told PacifiCare how to interpret this

 9 statute, right?

10      A.  Right, to my knowledge.

11      Q.  And to your knowledge, nobody told PacifiCare

12 how CDI interpreted the statute?  That was your

13 testimony, right?

14      A.  That's my understanding.

15      Q.  At this time, November and December of '07,

16 the understanding of the relevant people at PacifiCare

17 was that 1033.66(c) required PLHIC to affirmatively

18 send acknowledgment letters on paper claims after the

19 15 working days, right?

20      A.  That's how I understood people to be saying it

21 when I drafted the response.

22      Q.  And as of December 7th, you had never heard

23 anybody at PacifiCare express a contrary view, right?

24      A.  Not that I remember, no.

25      Q.  That's why Exhibit 117 and 118, your December
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 1 7th letters, say the company agrees that it is required

 2 to send an acknowledgement letter for claims received

 3 if the claim is not otherwise acknowledged by payment

 4 and/or issuance of an EOB within 15 calendar days?

 5 That was the genesis of that was the understanding that

 6 you had heard from others at PacifiCare, right?

 7      MR. VELKEI:  Misstates the testimony.

 8      THE COURT:  If you know.

 9      THE WITNESS:  It was one of the reasons the

10 response was drafted.

11          Another reason, I believe, is because we never

12 had a face-to-face conversation about this that could

13 have avoided some of this confusion.

14      MR. STRUMWASSER:  Q.  Because you believe, if you

15 had had a face-to-face conversation, you would have

16 persuaded the Department that the acknowledgment

17 letters were not necessary?

18      A.  Perhaps, yes.  Absolutely.

19      Q.  In fact, from January 1 of 2006 until -- which

20 is when Section 10133.66 became effective, until

21 February '08, PLHIC's interpretation of that statute

22 was that it required the company to send out letters

23 acknowledging the receipt of paper claims, right?

24      MR. VELKEI:  Calls for speculation.

25      THE WITNESS:  No, I don't think that -- I don't
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 1 think that that clarity around paper claims, none of

 2 that, I would say, existed.

 3      MR. STRUMWASSER:  Q.  You've never seen any

 4 documents internal to PacifiCare saying exactly that

 5 with respect to 10133.66?

 6      MR. VELKEI:  I'm assuming we're excluding

 7 privileged documents?

 8      MR. STRUMWASSER:  Of course.

 9      THE WITNESS:  So, no, not at December 2007.

10      MR. STRUMWASSER:  Q.  Not as of December, did you

11 say?

12      A.  Right.

13      Q.  You testified that today PacifiCare's standard

14 practice is to send out letters acknowledging receipt

15 of claims, right?

16      A.  Right, because we haven't been able to

17 successfully resolve this with the Department.  So it

18 is in our interest to do what we're doing, even though

19 it adds cost to what we do and adds no value to the

20 provider community.

21      Q.  And this is to both providers and members that

22 you are currently sending letters, right?

23      A.  Yes.

24      Q.  You testified that acknowledgment letters are

25 being sent by PacifiCare by Ms. Vonderhaar's unit
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 1 instead of Duncan, right?

 2      A.  Yes.

 3      Q.  And that was because you found you could --

 4 quote, "could ensure the controls and the work flow in

 5 getting the imaging done more simply," end quote.  Is

 6 that your testimony?

 7      A.  I think that's one of the reasons, yes.

 8      Q.  The process of having Ms. Vonderhaar's unit

 9 send out acknowledgment letters started March 1 of '08,

10 right?

11      A.  Yes.

12      Q.  Is it the case, then, that there were fewer

13 controls when this process was at Duncan?

14      A.  There was no provider acknowledgement letter

15 process at Duncan.

16      Q.  Duncan was receiving acknowledgment letters to

17 send out, wasn't it?

18      A.  It was receiving the file that appears to me

19 to be a member acknowledgment letter.

20      Q.  And there were no -- there was no control

21 governing the process by which those files were sent to

22 Duncan and what Duncan was supposed to do with them,

23 right?

24      A.  At what time?

25      Q.  The second half of 2006.
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 1      A.  I would agree that Duncan didn't even know

 2 that the file needed to be printed.  So because it

 3 didn't have knowledge of that, that expectation, there

 4 were no controls.

 5      Q.  And PacifiCare didn't know that Duncan didn't

 6 know, right?

 7      A.  Yes, I would agree that's true.

 8      Q.  And the fact that PacifiCare didn't know is a

 9 reflection of the fact that there were inadequate

10 controls at PacifiCare to govern the acknowledgment

11 letter process, right?

12      A.  For members, yes.

13      Q.  This was the same acknowledgment process, this

14 Duncan process, that Ms. Norket thought applied to

15 provider acknowledgments, right?

16      MR. VELKEI:  Objection, vague, calls for

17 speculation.

18      THE COURT:  Do you understand?

19      THE WITNESS:  I actually don't understand the

20 question.

21      MR. STRUMWASSER:  Q.  We've been talking about

22 this process by which what turned out to be member

23 acknowledgment letters went to Duncan and didn't get

24 printed, right?

25      A.  Right.
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 1      Q.  And that process was the process that

 2 Ms. Norket thought pertained to provider acknowledgment

 3 letters, right?

 4      A.  She did.  She -- we asked Ms. Norket to help

 5 with this, but we didn't lay any foundation for her to

 6 make a legal conclusion about what that letter was,

 7 which statute it applied to.  She made a presumption

 8 that was incorrect at the time.

 9      Q.  And my question now to you is, does the fact

10 that Ms. Norket did not know which provider -- excuse

11 me -- which acknowledgment letter process was involved

12 at Duncan, does that fact reflect that there were

13 inadequate controls of the process at Duncan?

14      A.  No, I don't think Ms. Norket was accountable

15 for the activities of Duncan.

16      Q.  Let's take a look at 5252, Slide 24.

17      A.  Slide?

18      Q.  24, please.

19      THE COURT:  Excuse me.  Which slide?

20      MR. STRUMWASSER:  24, your Honor.

21      Q.  This slide is your presentation of the view

22 that, even under CDI's view of the law, PLHIC still

23 complied with it, right?

24      A.  Yes.

25      Q.  And you represent a 95 percent number.  Is
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 1 that the number that you claim represents PLHIC's

 2 compliance rate, or is that some standard?

 3      A.  Well, as we've talked about before, using

 4 other regulators' thresholds as a bench line for

 5 compliance, the 95 percent was our experience with the

 6 Department of Managed Healthcare.

 7      Q.  But are you asserting that there was a

 8 specific percentage of compliance on the part of

 9 PacifiCare?

10      A.  Yes, I think that's what this slide is saying,

11 yes.

12      Q.  So are you asserting that there's a 95 percent

13 compliance rate?

14      A.  Yes.

15      Q.  So what is the numerator and what is the

16 denominator of this?

17      A.  The numerator is the 1,064,117.  And the

18 denominator appears in the box on the bottom of

19 Page 24, 1,119,599 provider-submitted claims.

20      Q.  Okay.  What's the basis for your belief that

21 member acknowledgements is not an issue in this

22 proceeding?

23      A.  It's not covered under 10133.66(c).

24      Q.  You know that there's a separate regulatory

25 requirement for member claim acknowledgment, right?
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 1      A.  I do now, yes.

 2      Q.  You would be disappointed if I didn't have an

 3 alternative metric for you, right?

 4      A.  Quite frankly, no.

 5      THE COURT:  We are at 738.

 6          (Department's Exhibit 738 marked for

 7           identification)

 8      MR. STRUMWASSER:  Q.  I'm calling this slide the

 9 "Rate of Acknowledgment of Paper Member Claims."  And

10 RAPMC is defined as the number of claims, paper, not

11 paid or denied within 15 calendar days divided by --

12 excuse me, number of claims of that kind --

13      MR. VELKEI:  Working days or calendar days?

14 Calendar?

15      MR. STRUMWASSER:  Calendar days for member.

16      Q.  -- in 15 calendar days receiving an

17 acknowledgment letter.

18          And that's going to be divided by the number

19 of paper claims not paid or denied within 15 calendar

20 days.  In other words, the number of claims that the

21 Department contends require paper acknowledgements

22 divided into the number of those claims that got them.

23          Now, this you aren't going to need your

24 calculator for.  For the period between January '06 and

25 March 1 of '08, the number of paper claims receiving
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 1 acknowledgment letters -- I'm sorry.

 2          For January 1 through March 15 of '07, the

 3 number of claims receiving acknowledgment letters is

 4 zero, right?

 5      A.  No, not true.

 6      Q.  What's the number?

 7      A.  I don't know the number, but the

 8 acknowledgement letter transitioned on August of 2006.

 9 So letters were sent in the eight months of the

10 beginning of 2006.

11      Q.  We have in the data that we looked at this

12 morning, what was it, 43 claims that had

13 acknowledgement dates?

14      A.  Are you talking about your exhibit, 732?

15      Q.  Yes.

16      A.  There are 29.

17      Q.  29.

18      A.  And this is not the complete universe.  These

19 are the ones that were not paid within 15 calendar

20 days.

21      Q.  Right.  That's right.  So there were 29 that

22 were not paid within 15 calendar days and received

23 acknowledgment letters, right?

24      A.  No.  This is -- these claims are all

25 September 1st, 2006 and forward.  You just made
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 1 reference to January 1st, 2006.  Is that the correct

 2 starting point, even though that's outside the MCE?

 3      Q.  Not anymore.  We're just going to use 9/1/06

 4 to -- March 15th? 13th? -- March 13, '07?  Is that the

 5 date when they resumed?

 6      A.  So there's -- 9/1 is an OTIS date.

 7      Q.  Right.

 8      A.  3/14/07 is a RIMS date.  Which one are we

 9 doing?

10      Q.  Let's do OTIS.  When did claims being

11 processed on OTIS start getting letters of

12 acknowledgment, member claims?

13      A.  July 2007.

14      Q.  And prior to September 1 of '06, who was doing

15 the member claims, which system?

16      A.  RIMS.

17      Q.  Let's just do -- and is it your testimony

18 that, prior to September 1 of '06, member claims were

19 being acknowledged?

20      A.  Prior to August 2006, the individual claims

21 were on RIMS, and the acknowledgment letter was going

22 out.

23      Q.  So the period of no acknowledgment letters was

24 September 1 of '06 to March 12 or 13 -- March 12, '007;

25 is that right?
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 1      A.  We're doing OTIS, right?

 2      Q.  So OTIS -- I'm sorry.  Thank you.  Give me the

 3 dates of the gap in acknowledgment letters.

 4      A.  So for OTIS, it would be 9/1/06 through the

 5 MCE period, May 31st, 2007, with some exceptions of

 6 acknowledgment by phone.

 7      Q.  By phone?

 8      A.  Yes.

 9      Q.  Is that what those records in the 732 are, the

10 ones that show an acknowledgment date?  Are those phone

11 dates?

12      A.  I don't know.  I believe that there are other

13 reasons why written letters were sent, even though in

14 general the functionality was not turned on, based on

15 the nature of the claim.

16      Q.  All right.  So we're going to calculate the

17 RAPMC for the OTIS claims between 9/1/06 and 5/31/07.

18 And how many claims got acknowledgment letters?

19      A.  Using the data that you provided in 732, it

20 appears that 123 were acknowledged or paid within 15

21 calendar days.

22      Q.  How many were not paid within 15 calendar days

23 but were acknowledged within 15 calendar days?

24      A.  I don't know that I can get there from the

25 information I have.  Do you think I can?
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 1      Q.  I kind of thought so.

 2          Let's look at 731 together.

 3          What is -- the 437 represents the number of

 4 claims -- the total number of claims that OTIS had,

 5 right?

 6      A.  Received from members.

 7      Q.  Received from members, right.  And 423 is the

 8 number of them that was paper, right?

 9      A.  Right.

10      Q.  And you say 271 --

11      A.  I subtracted 300 using Exhibit 732, and that

12 left me with 123.  But it doesn't tell me if it got an

13 acknowledgment letter or if it was paid, so I can't

14 distinguish.

15      Q.  Well, it's -- they're all -- none of them got

16 paid within 15 days, right?  We're working off of your

17 numbers.

18      A.  Right.  This includes paid within 15.  The 437

19 in Query 5 includes paid within 15.

20      Q.  So you see on 732, there is a field for lag,

21 right?

22      A.  I see that.

23      Q.  And in fact, the claims -- the claims in 732

24 are sorted by lag, right?

25      A.  They are.
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 1      Q.  So can you confirm that all of the claims that

 2 are in 732 were paid more than 15 days?

 3      A.  Yes.

 4      Q.  Okay.  And then we have the -- we have, I

 5 think it is, 29 fields in which ack date is filled in?

 6      A.  That's how many I counted this morning.

 7      Q.  So isn't the number of claims that were paper

 8 and not paid within 15 working days that received an

 9 acknowledgment letter 29?

10      A.  No.

11      Q.  Because?

12      A.  You're saying that that acknowledgment letter

13 wasn't within 15 days.  So I wouldn't count those.  But

14 I would count the ones that are missing from this list

15 that had an acknowledgment letter that was within 15

16 days.

17      Q.  Right.

18      A.  Which is not in this exhibit.

19      Q.  Isn't that going to be the difference between

20 271 and 300?  The 271 and 300 is the 29, right?

21      A.  Right.  But you're asking me how many did

22 receive an acknowledgment letter within 15 days.  And

23 that's not in here.

24      Q.  You are not counting in the numerator claims

25 paid in the 15 working days, right -- within 15
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 1 calendar days, right?

 2      A.  This is not my numerator.

 3      Q.  I want to make sure we're speaking of the same

 4 numerators.  It's my numerator, and I would like to

 5 keep out all those paid claims.  Right?  So you

 6 understand that, right?

 7      A.  So you're telling me that, even if I paid and

 8 acknowledged within 15 calendar days, I don't get to

 9 count that in your statistic?

10      Q.  That's right because, if you paid it, it

11 wouldn't get into the denominator, right?

12      A.  In your math, it would not, which, you know, I

13 don't agree with your math.

14      Q.  But the cool thing is one of us is going to be

15 right.

16          No.  I mean, this is a definitional issue.  I

17 have defined the denominator as the number of paper

18 claims not paid or denied within 15 working days.

19      A.  So do we agree that that's 123?

20      Q.  The denominator is 300.

21          Okay.  300 is the number we know from this --

22 "this," from 732 -- that were member claims not paid

23 within 15 calendar days, right?

24      A.  That's what this says.

25      Q.  So I'm going to make that the denominator.
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 1          And now the question is, of those 300, which

 2 in the Department's view require acknowledgment, how

 3 many of them got acknowledgements within 15 working

 4 days -- 15 calendar days?

 5      A.  Zero, you're saying.  Because none of these

 6 are paid or acknowledged, so it's zero percent.

 7      Q.  That's right.  In this one, that's right.

 8      A.  If you take any mathematical calculation and

 9 make it narrow enough, of course, you can get something

10 to look like that.

11      Q.  And the converse is also true, right?

12      A.  I would disagree.  I'd say that it's pretty

13 standard for a regulator to measure an acknowledgment

14 using a denominator of the total population that they

15 received.

16      Q.  Of which overwhelmingly the number of claims

17 consists of claims that weren't even eligible for an

18 acknowledgment, right?

19      A.  Depending on which statute, right?

20      Q.  Well, no claim requires acknowledgment if it's

21 paid within 15 days, either working or calendar, right?

22      A.  You know, I'm confused now.  Are we still on

23 member?

24      Q.  Sure.  Calendar days for member, right.

25      MR. VELKEI:  Your Honor, I don't even know what it
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 1 means to be eligible for acknowledgment.

 2      THE COURT:  You don't need to acknowledge a claim

 3 for members if it's been paid within 15 days.

 4      MR. VELKEI:  Okay.

 5      MR. STRUMWASSER:  Q.  Right?

 6      A.  I agree with that, yes.

 7      Q.  Conversely, claims that have not been paid

 8 within 15 days have to be acknowledged within -- if you

 9 assume for a moment that claims have to be acknowledged

10 within 15 days and that they have to be done by letter

11 for paper claims, right?  You understand that

12 assumption?  I'm not asking you to endorse it; I just

13 want to make sure you understand that.

14      A.  I do.

15      Q.  So then the denominator is the number of

16 claims that require paper acknowledgment, by that

17 definition, and the numerator is the number that

18 actually got it, right?

19      A.  Right.

20      Q.  And that, in this case, is zero percent.

21          Now, I won't do another chart, but we'll walk

22 through the same process for the RIMS member

23 acknowledgements.

24          For the period in which RIMS paper

25 acknowledgements just plain weren't going out, this
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 1 percentage is going to be zero over some number greater

 2 than zero, right?

 3      A.  It will be greater than zero.

 4      Q.  The denominator will be greater than zero,

 5 right?  Let me be clear.  The rubric we're doing in all

 6 of these things that I'm talking about with respect to

 7 metrics is the number of times that PacifiCare got

 8 something over the number of opportunities had to get

 9 them or not get them.

10          So in the case of acknowledgement, it's number

11 of claims for which the Department believes there

12 should have been an acknowledgment letter divided into

13 the number in which there was an acknowledgement

14 letter.  And for RIMS, the period in which there were

15 no acknowledgment letters, the numerator is going to be

16 zero, right?

17      A.  For those periods, yes.

18      Q.  And the denominator will be greater than zero,

19 right?

20      A.  And the denominator will be greater than zero.

21 And you think it's fair to exclude the claims that

22 actually got processed within 15 calendar days.  I

23 disagree with that.

24      Q.  Absolutely.  And that's the issue that we're

25 going to -- the truth of the matter is, neither my
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 1 metric nor your metric is in the statute.  But there is

 2 an equitable consideration.  And I understand each of

 3 us is going to be arguing about that.  So I understand

 4 that's a healthy topic of discussion.

 5      THE COURT:  All right.  Let's move on.

 6      MR. VELKEI:  Just to close the loop on our end,

 7 your Honor, obviously our position is, if it's paid

 8 within 15 days, that is sufficient acknowledgment.

 9      THE COURT:  There's no argument about that.

10 That's not what the issue is.

11          Move on.

12      MR. STRUMWASSER:  Q.  Ms. Berkel, you've testified

13 about the provider complaints that were referred to

14 PacifiCare by the CMA, right?

15      A.  Yes, I have made reference to them.

16      Q.  And on direct, you testified that there was an

17 escalated dispute mechanism put into place between CMA

18 and PacifiCare, right?

19      A.  Yes, Ms. McFann began receiving, tracking and

20 responding at CMA's request.

21      Q.  And Mr. Velkei asked you, "Despite the

22 statements that there were thousands of complaints from

23 doctors during this period, did you undertake an

24 investigation to determine how many complaints were in

25 fact escalated through this process from the beginning
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 1 of fall of 2006 to the end of 2006?"  Do you remember

 2 that question?

 3      A.  No, but --

 4      Q.  Excuse me -- "to the end of 2007."  I misread

 5 it, but I think you don't recall it anyway.

 6          Let me read the passage, and then -- starting

 7 7378, starting on Line 3.

 8               "Despite the statements that

 9          there were thousands of complaints

10          from doctors during this period,

11          did you undertake an investigation

12          to determine how many complaints

13          were in fact escalated through this

14          process from the beginning of the

15          fall of 2006 to the end of 2007?"

16               Answer:  "I did."

17               Question:  "What was your

18          conclusion from that?"

19               Answer:  "CMA referred 120

20          issues to United PacifiCare from

21          November '06 to December '07."

22          Do you recall that testimony?

23      A.  I do.

24      Q.  Now, Ms. Berkel, you have no basis to know how

25 many complaints from doctors the CMA received, right?
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 1      A.  I wouldn't know.

 2      Q.  And you sponsored Exhibit 5253, a log of all

 3 the 120 complaints that went through the escalation

 4 process.  Do you recall that?

 5      A.  I do.

 6      Q.  Do you have a copy of that handy?  You know

 7 what?  I don't think we even need it.  5253 that log

 8 was a document that was created by PacifiCare United

 9 right?

10      A.  Yes.

11      Q.  It does not tell us anything about complaints

12 that were lodged before November of '06, right?

13      A.  Correct, because that's when the escalation

14 and the tracking process was implemented.

15      Q.  Were you aware, for instance, that in a

16 complaint made in early 2006 or 2007 to the CMA by

17 Dr. Allen Kaplan [phonetic] for a two-year delay in

18 processing his contract termination?  Dr. Kaplan had

19 said that he had sent in a contract termination that

20 took two years to process.  Are you familiar with that?

21 Have you ever heard of that?

22      A.  I have not.

23      Q.  Have you heard of a complaint made in 2006 to

24 the CMA by Dr. Suresh, S-U-R-E-S-H, Sacheeva,

25 S-A-C-H-E-E-V-A, about an eight-month delay in
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 1 processing the contract termination?

 2      MR. VELKEI:  Your Honor, this assumes fact not in

 3 evidence.  The CMA witness was here and never testified

 4 to these facts.  I've never seen any documents.  If

 5 there's some specific document that references this,

 6 I'd like to see it.  But I don't think any of this has

 7 been established in the record.

 8      THE COURT:  I'll allow it.  It's

 9 cross-examination.  I don't assume any of it.  If she

10 doesn't remember or doesn't know --

11      MR. VELKEI:  Thank you, your Honor.

12      THE WITNESS:  I wouldn't know, and my question

13 would be, are we sure we're talking about PLHIC?

14      MR. STRUMWASSER:  Q.  Are you aware of complaints

15 in 2006 by the Northern California Medical Associates

16 for failing to load contracts in a timely manner?

17      A.  I am not.

18      Q.  None of the complaints that went through the

19 escalation process after 2007, 2008 or 2009 would make

20 it into Exhibit 5253, right?

21      A.  The cut-off of that exhibit is December 2007.

22 I believe the tracking continues.

23      Q.  For instance, you are aware, are you not, of a

24 number of complaints from providers in 2008 relating to

25 PacifiCare's demand for overpayment recovery that were
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 1 sent by Johnson & Rountree?

 2      A.  I'm aware of two, two complaints.  That's it.

 3      Q.  Those two complaints would not be represented

 4 in 5253, right?

 5      A.  I don't believe they came through CMA, so they

 6 wouldn't be in that log at all.  They came through

 7 Ms. Rosen.

 8      Q.  You don't recall PacifiCare receiving a

 9 complaint forwarded by CMA from Dr. Mazer?

10      A.  I remember receiving them from Ms. Rosen.

11      Q.  That's a "no"?

12      A.  That's what I remember.

13      MR. STRUMWASSER:  739, your Honor.

14      THE COURT:  Okay.  739 is an e-mail, top date of

15 June 20th, 2008.

16          (Department's Exhibit 739 PAC0193645

17           marked for identification)

18      MR. VELKEI:  Your Honor, we can remove

19 confidentiality.  I just want to make sure there's no

20 issue with Dr. Mazer, but I don't see one.

21      THE COURT:  All right.

22      THE WITNESS:  I'm ready.

23      MR. STRUMWASSER:  Q.  Does this Exhibit 739, does

24 this refresh your recollection as to the complaint from

25 Dr. Mazer being brought to your attention by the CMA?
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 1      A.  I still am thinking that I also received it

 2 from Ms. Rosen.

 3      MR. STRUMWASSER:  Give the witness a copy of

 4 Exhibit 592, which I think is new to her.

 5      THE COURT:  Sure.

 6      THE WITNESS:  I'm ready.

 7      MR. STRUMWASSER:  Q.  Okay.  So on Page 714, the

 8 second page of this letter, we see that there is a

 9 $49.13 overpayment collection issue from Dr. Mazer that

10 was referred directly to PLHIC from the California

11 Medical Association.  Do you see that?

12      A.  I do see that.

13      Q.  On the next page, 715, we have a claim from

14 Dr. Chiu regarding overpayment collection that was also

15 referred to PLHIC directly from the CMA.  Do you see

16 that?

17      A.  Yes.  I see two CMA issues.  It appears that

18 Dr. Bloom was the one Ms. Rosen provided to us.

19      Q.  I'll bet you have your copy of 5254 there,

20 right?

21      THE WITNESS:  I'm ready.

22      MR. STRUMWASSER:  Q.  Now 5254, you testified, was

23 a pivot table of 5253, counting and summarizing PLHIC

24 issues, right?

25      A.  Correct.
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 1      Q.  And your testimony was that there were only 60

 2 PLHIC issues, right?

 3      A.  In that 14-month time frame, yes.

 4      Q.  When we did a manual count, we got 67.

 5      A.  Six of those issues were ASO customers.

 6      Q.  Do you have any help for me on the last one?

 7      A.  Seven then.

 8      Q.  Well, do you recall whether it was seven or

 9 six, or what do you know?

10      A.  That was the -- we went through and we looked

11 at the claim at issue.  And if it was an ASO customer,

12 we excluded it.

13      Q.  Back to 5253, you testified that the column

14 entitled "Closure Letter" was the date PLHIC informed

15 the provider and CMA of the company's resolution,

16 right?  You don't have 5253?

17      MR. VELKEI:  Do you have a page cite on the

18 testimony?

19      MR. GEE:  7380.

20      MR. VELKEI:  7380?  Thanks.

21      THE WITNESS:  Could you ask me the question again,

22 please.

23      MR. STRUMWASSER:  Q.  Sure.  Do you recall

24 testifying that the column entitled "Closure Letter"

25 was the date PacifiCare informed the provider and CMA
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 1 of the company's resolution?

 2      A.  No.  I don't remember that, but that's what I

 3 understand that column to represent.

 4      Q.  7380 starting on Line 2.

 5               Question:  "Sorry to interrupt.

 6          On the column that says, quote,

 7          'Closure letter,' unquote, what does

 8          that date reflect?  Is this when

 9          the issue was resolved with the

10          CMA?"

11               Answer:  "The closure letter

12          date is the date we informed the

13 |        provider and CMA of our resolution.

14          The actual fix could have been a

15          day or two prior."

16          Do you recall that testimony?

17      A.  I do.

18      Q.  So this date, this closure letter field, this

19 is the date that PLHIC considered the dispute with the

20 provider and CMA resolved, right?

21      A.  That's my understanding from Ms. McFann, yes.

22      Q.  Now, if the provider or CMA is not satisfied

23 with PLHIC's resolution, they might write back or

24 complain or call or somehow contact PacifiCare and say,

25 "No, that's still not right."  That's possible, right?
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 1      A.  I would think so, yes.

 2      Q.  Do you know whether that happened at all?

 3      A.  I don't.

 4      Q.  If it did happen, it would not be represented

 5 on 5253, right, because that would be after the closure

 6 letter?

 7      A.  I would expect it to be a new line.

 8      Q.  Ms. Berkel, I have some questions for you

 9 regarding the pre-ex and COCC issues.  One of the

10 pre-ex issues was PLHIC's application of a 12-month

11 preexisting condition period instead of a 6-month

12 period, right?

13      A.  Yes.

14      Q.  And then there was a separate issue relating

15 to PLHIC's either losing or somehow being unable to

16 locate COCCs that members sent in to satisfy the

17 preexisting -- or to qualify them for exclusion from

18 the preexisting exclusion period.  And you recall

19 that's a separate issue, right?

20      A.  Yes, I agree that they are different issues,

21 separate.

22      Q.  Take a look at Exhibit 6 up there.  Or if you

23 would like a fresh copy --

24      A.  I don't think I have it anyway.

25          I do.  I do have 6.
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 1      Q.  So --

 2      A.  Thank you.

 3      Q.  So on Page 2, or 7567, of Exhibit 6, we have

 4 Issue No. 2.  And that's the one having to do with the

 5 preexisting condition exclusion period in the policy,

 6 right?

 7      A.  Yes, that's what that says.

 8      Q.  And then on the next page, Issue 3 has to do

 9 with proper processing of COCCs, right?  Excuse me,

10 Issue No. 1, not Issue No. 3.  Issue No. 1.

11      MR. VELKEI:  Are we on 566 or 568?

12      MR. STRUMWASSER:  -66.

13      MR. VELKEI:  Okay.

14      THE WITNESS:  Yes.

15      MR. STRUMWASSER:  -40?

16      THE COURT:  740.

17          740 says "Operational Business Review," and I

18 don't see a date.

19      MR. VELKEI:  We'll get a date, your Honor.

20      THE COURT:  Sure.

21          (Department's Exhibit 740 PAC0621398

22           marked for identification)

23      THE COURT:  While you're looking through it, I'll

24 be right back.

25          (Judge momentarily leaves courtroom and
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 1           returns)

 2      THE COURT:  Okay.

 3      MR. VELKEI:  Your Honor, we have that this was --

 4 the document is dated May 5th, 2008.

 5      THE COURT:  Thank you.

 6      MR. STRUMWASSER:  Q.  Do you recognize this

 7 document, Ms. Berkel?

 8      A.  I do.

 9      Q.  We have this particular copy coming from your

10 files.

11          And you would agree this is filed sometime

12 after -- this was prepared sometime after the OSC was

13 filed, right?

14      A.  Yes.

15      Q.  Referring specifically to 1401, where it

16 refers to the OSC.

17          On Page 1405, we have milestones for the

18 exclusionary period.  Then again, this is the 12-month

19 versus 6-month exclusionary period issue, right?

20      A.  Yes.

21      Q.  And we have an item dated April 4, '07.  This

22 entry reflects PLHIC's reprocessing claims that were

23 incorrectly denied based upon a preexisting condition

24 beyond the 6-month period, right?

25      A.  Yes.
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 1      Q.  And then the February 18, '08 item, 2004 and

 2 2005, "California PLHIC preexisting condition denials

 3 for 181 days and greater were reprocessed and paid

 4 where appropriate."

 5          Am I correct in reading this to say that the

 6 completion of those reprocessings for the 2004-2005

 7 claims was February 18, '08?

 8      A.  Yes.  The Department asked us to reprocess

 9 2006 claims in the fall of 2006 -- or -- yeah.  And we

10 did that.  We finished that project April 4th, 2007.

11 So all of those reprocessed claims are in the 2007

12 market conduct exam.

13          The Department, in its '07 exam, said, "What

14 about 2004 and 2005?"  And it looks like there were 606

15 claims that should have been reprocessed.  And we would

16 have done that had we been focused on that specific

17 request earlier.  But we didn't finish that until

18 February 18th, 2008 because we didn't start it until we

19 got the report from the Department.

20      Q.  And on Page 1408, we have document management

21 COCC and medical record milestones, right?

22      A.  Yes.

23      Q.  And this page pertains to the document COCC,

24 another document issue, as opposed to the policy

25 exclusion period, right?
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 1      A.  Yes, it's referring to how we manage

 2 certificates of credible [sic] coverage or medical

 3 records.

 4      Q.  The first April 2007 entry, "Weekly

 5 correspondence inventory and aging reports written for

 6 each queue," am I correct in inferring that, prior to

 7 April of '07, you did not have correspondence inventory

 8 and aging reports written for each queue?

 9      A.  That would appear to be what it says.  I don't

10 have any other recollection.

11      Q.  And the queues we are referring to here, are

12 these the DocDNA queues?

13      A.  Not necessarily.  Many times COCCs come in by

14 fax, and those documents do not go through the regional

15 mail office or Lason.

16      Q.  Where do they go?

17      A.  They go straight to the claims team.

18      Q.  Which queue would they be in?

19      A.  I don't know anything more than it's

20 maintained as a to-do item.

21      Q.  But you don't know in what system it is so

22 maintained?

23      A.  I don't.  So I believe this does make

24 reference to those that come in through Lason, but I

25 believe it makes reference to those that are received
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 1 via fax to customer service.

 2      Q.  Ms. Berkel, do you think it was a mistake not

 3 to have inventory aging reports from the start when you

 4 first started using Lason and DocDNA queues?

 5      A.  No, I don't think so.  I think what we were

 6 doing was implementing DocDNA technology with Lason, a

 7 tool that we never had at PacifiCare Health Systems,

 8 never had visibility to it.  And I think it's a natural

 9 evolution as you're making such technology changes to

10 do things over the course of time.

11      Q.  So in your opinion, the fact that you didn't

12 have Lason and DocDNA previously is a fact that

13 militates in favor of not having correspondence

14 inventory and aging reports written before

15 implementation; is that right?

16      A.  I don't know what "militates" means.

17      Q.  I'm sorry.  It is a factor suggesting or

18 recommending that -- or supporting the notion that you

19 don't need correspondence inventory and aging reports

20 because DocDNA was new to you?

21      A.  When we implemented DocDNA, we could see the

22 inventory within the queue itself.  Having summary

23 reports is something that we evolved to.

24      Q.  The second April 2007 entry, "Certificates of

25 creditable coverage received and routed to a specific
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 1 work queue where a team reviews."  So am I correct

 2 that, in April of 2007, you created a specific DocDNA

 3 queue for COCCs?

 4      A.  I don't know that it really means DocDNA.  I

 5 think that Ellen and the people that prepared this

 6 PowerPoint are saying, "Look, we're just going to tell

 7 you what we did before," perhaps in response to

 8 Exhibit 6.  I don't know.  I wasn't supervising things

 9 at this time.  I don't remember specifically.

10          I think the essence of this section on Bates

11 1408 is a specific team had accountability for

12 receiving the COCCs, looking at them daily, updating

13 the information of prior insurance coverage, if there

14 was any on that COCC, and then running a report for

15 claims that needed to be reprocessed.

16      Q.  You said that you weren't responsible for

17 this.  This is May of '08.  Weren't you in charge of

18 transactions at that point?

19      A.  All I'm saying is this is a report out that we

20 asked them to start from the beginning.  I didn't

21 supervise them in April of 2007.  I'm surmising that's

22 related to this document, which I'd never seen until

23 you asked me about it here in court.

24      Q.  Okay.  "This document" being Exhibit 6?

25      A.  Number 6.
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 1      Q.  So where it says that COCCs were routed to a

 2 specific queue, you don't know where that queue was,

 3 right?  Where that queue was put?  Let's put that way.

 4      A.  I know that it's a team in San Antonio.  I

 5 know that it was a team under Lori Wolfe and Raynee

 6 Andrews.

 7      Q.  So it's a queue in some computer system?

 8      A.  No, I don't believe so.  I think it might be

 9 as simple as an e-mail intake box coupled with a DocDNA

10 queue perhaps.

11      Q.  1409, "Milestones - Appropriate Claims

12 Processing for Pre-existing Review."  The first --

13 strike that.

14          The second milestone, January 14, '08,

15 "Ongoing focused audit of pre-existing condition denied

16 claims per week."  Do you see that?

17      A.  I do.

18      Q.  The focused audit was intended to track how

19 well PLHIC was doing applying the pre-ex condition

20 exclusion?

21      A.  Yes.  It was, for all of those that were

22 denials under that policy provision, were the denials

23 appropriate.

24      Q.  This is a sampled audit or a hundred percent

25 audit?
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 1      A.  It's a sample.

 2      Q.  So the sample size is 40 a week, right?

 3      A.  Correct.

 4      Q.  The actual number of such denials is larger?

 5      A.  Depending on the time period.  Sometimes it

 6 wasn't large enough to get 40.

 7      Q.  This was, again, the 6-month versus 12-month

 8 issue, right?

 9      A.  No.  It was anything we knew.  It was not

10 exclusively 6 versus 12, no.

11      Q.  1411, Ms. Berkel, under "Risk Areas,"

12 "Complicated process requires above-level understanding

13 of pre-ex benefit interpretation to ensure information

14 is relayed/entered/calculated appropriately for proper

15 claim handling."  And customer care is providing

16 incorrect information to members?  Is that the problem

17 here?

18      A.  That's what it says.  I don't remember the

19 specifics.

20      Q.  And the examiners and COCC team are

21 calculating incorrect pre-ex benefits, right?

22      A.  Yes.  This was something that the 2007 market

23 conduct exam draft report helped us focus in on with

24 respect to the date of hire.  So, you know, this was an

25 area where we still had work to do because we had
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 1 finally received CDI's comments and viewpoints.

 2      Q.  There is also, "Group services not updating

 3 RIMS screens appropriately with pre-ex information,"

 4 right?

 5      A.  Yes.  My recollection is that we weren't doing

 6 everything we could to ask the broker for the prior

 7 bill which would waive a member's review for pre-ex

 8 entirely if we received it when we sold the case.

 9          And that was another corrective action plan

10 that we were working on at this time, doing everything

11 that we could to get the information as the group came

12 on.

13      Q.  I have a question about the pre-ex.  In

14 2006 -- I'm now asking you about the 6-month versus

15 12-month issue.

16          In 2006, it came to your attention that there

17 was this error regarding the 6 months versus 12 months.

18 And you did a corrective action plan to address claims

19 that were improperly denied because of the 6-month

20 versus 12-month right?

21      A.  Yes.  We attempted to identify all of the

22 claims that were denied beyond six months.

23      Q.  Now, prior to your corrective action on the

24 terms of the policy, members were receiving policies

25 and certificates of coverage that told them in some
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 1 cases they were subject to a 12-month exclusionary

 2 period when, in fact, they were properly subject to a

 3 6-month exclusionary period, right?

 4      A.  That's what I understand happened.

 5      Q.  After the determined -- after identification

 6 of the error, I understand you took corrective action

 7 to fix claims that were denied.  Did you do anything

 8 about the possibility that a person who read his or her

 9 policy said, "I'm not going to be covered for 12

10 months.  I have to wait 12 months to get medical

11 attention," or, "I had a claim.  There's no point in

12 submitting it because I'm excluded by 12 months"?  Did

13 you do anything to people who didn't have a claim to

14 tell them that their coverage kicked in sooner?

15      A.  I don't know if there were any additional

16 letters sent when the policies were updated for 6

17 months.  I'm not aware of that.

18          I would point out that the vast majority of

19 claims are submitted by providers, and it would be

20 unusual for a member to pay their own claim and not at

21 least attempt to put that through to the carrier.

22      Q.  Would it be unusual for a provider to advise a

23 patient that, "You've got a condition here.  You need a

24 procedure, but you're probably subject to an exclusion.

25 Let's wait an extra six months"?
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 1      A.  I have never heard of that example.  I'm not

 2 sure that I'm in a role that would receive those

 3 illustrations.

 4      MR. STRUMWASSER:  Fair enough.

 5          If your Honor would like to take a break, this

 6 is a good time.

 7      THE COURT:  Sure.

 8          (Recess taken)

 9      MR. STRUMWASSER:  Q.  Ms. Berkel, we're still on

10 Exhibit 740, and I have a question regarding the last

11 page, 1412.

12          The first bullet says, "Received CDI approval

13 for grandfathering approach."  What is the

14 grandfathering approach?

15      A.  I don't remember.  Trying to think.

16      Q.  Okay.

17          741, your Honor?

18      THE COURT:  Correct.

19      MR. VELKEI:  Do you want us to try to reformat

20 this so it's easier to read?

21      MR. STRUMWASSER:  I think at this point we're all

22 going to lose interest in it real fast.

23      THE COURT:  So 741 is a DOI corrective action

24 focused quality audit for the period ended April 12th,

25 2008.  It does say ended, E-N-D-E D.
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 1          (Department's Exhibit 741 PAC0156719

 2           marked for identification)

 3      MR. STRUMWASSER:  And your Honor, there's a bunch

 4 of patient names starting on 6733.  I don't think

 5 there's any problem if we just put this one in the

 6 envelope

 7      THE COURT:  Envelope?  All right.

 8      THE WITNESS:  I'm ready.

 9      MR. STRUMWASSER:  Q.  In 740, we noted that there

10 were -- there was a reference to focused audits for

11 pre-ex denials.  And am I correct that this is one of

12 those weekly focused audits?

13      A.  Pre-ex denials?  Yes, pre-ex denials was a

14 focused audit.

15      Q.  And these are corrective actions that PLHIC

16 promised CDI it would take, right?

17      A.  Yes, the focused audits were part of our

18 commitments.

19      Q.  You're listed on the distribution for this

20 document.  So am I correct that you received these

21 audit results each week?

22      A.  Yes.

23      Q.  On the first page, right-hand side, in the box

24 entitled "Executive Summary," we see that "PPO CA

25 Pre-ex Denials" is in the red, right?
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 1      A.  Yes, based on the results through March, red.

 2      Q.  Does red correspond to a numerical standard,

 3 over a certain amount or under a certain amount, you're

 4 red?

 5      A.  Yes.  It was compared to 97 percent.

 6      Q.  "PPO PDR," that's provider dispute resolution,

 7 right?  "PPO PDR" is provider dispute resolution?

 8      A.  It is.

 9      Q.  And it is also in the red.  What is being

10 audited with respect to PDRs?

11      A.  A number of things are being audited under

12 provider dispute resolution.  That an acknowledgment

13 letter was sent in the required time, that the decision

14 to overturn or uphold was correct, that the dollars

15 paid in an overturn were correct, that the

16 determination and the letter was sent within the

17 45-working-day requirement.

18          But I don't see PDR in this document.  I see

19 it on the summary, but I don't see the work in here.

20 Perhaps it is.  It's a long document.

21      Q.  "PPO Interest" is also in the red.  What's

22 being audited with respect to PPO interest?

23      A.  It is a sample of claims paid over 35 days and

24 whether or not the interest is calculated correctly or

25 not.
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 1      Q.  Do you know what the numerical standard to get

 2 into the red is?

 3      A.  Again, it was 97 percent -- to be not red.

 4      Q.  And "PPO CAPG," what is that?

 5      A.  There was a customer that had a performance

 6 guarantee.  I believe it's actually an ASO customer.

 7 So it was measuring that contractual obligation.

 8      Q.  So PLHIC had only one ASO customer that had

 9 performance guarantee?

10      A.  I don't remember how many.  I believe it was

11 more than one.

12      Q.  Would an ASO claim issue arise in a CDI

13 corrective action plan?

14      A.  Oh, no.  It's not related to the corrective

15 action, but it was a non-standard focused audit that we

16 asked for.

17      Q.  Turn if you would, please, to 6721, "RIMS

18 Overall Results Summary."  So let's just take the RIMS

19 PPO CA denials, the January results.  "Audit Code" just

20 names the audit?  That's the weekly audit code?

21      A.  It looks like some tracking mechanism for that

22 particular focused audit.

23      Q.  "Audit Type" is "PPO CA Denied Claims."

24 That's a category of audits that the auditors have in

25 their repertoire; is that right?
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 1      A.  Yes.

 2      Q.  The next column heading, "Count," what is

 3 that?

 4      A.  Yes.  It's the number of claims sampled that

 5 month.

 6      Q.  Then we have the amount billed and paid and

 7 overpaid and underpaid in that month, right, in those

 8 120 claims for the first row, right?

 9      A.  Yes.

10      Q.  "Op/Up"?

11      A.  It's the net overpayment and underpayment.

12      Q.  Actually, it's the sum of the absolute

13 value --

14      A.  It's is absolute value, you're right.

15      Q.  Well, the sum of the absolute value, not the

16 absolute value of the sum, right?

17      THE COURT:  It's the sum of the overpaid and

18 underpaid.

19      MR. STRUMWASSER:  Right.

20      THE WITNESS:  Yes.

21      MR. STRUMWASSER:  Q.  Both treated as positive

22 numbers?

23      A.  Correct.

24      Q.  I don't see any entry in "Fin Count."  What

25 would that be?
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 1      THE COURT:  It's right at the end, says "2," "2,"

 2 "3," "2," 9."

 3      THE WITNESS:  Correct.

 4      MR. STRUMWASSER:  Q.  What does it represent?

 5      A.  How many had a financial error.

 6      Q.  I see.  So the next columns would be how many

 7 had an underpayment error, how many had a process

 8 error, and the total of those?

 9      A.  Yes.

10      Q.  And then flipping the page to Column O, we

11 have "Underpayment CPA."  That's claim payment accuracy

12 counting only underpayments?

13      A.  Correct.

14      Q.  And "CPA" is claim payment accuracy counting

15 both over and under, right?

16      A.  Yes.

17      Q.  Now, are any of these categories, RIMS PPO CA

18 Denials, RIMS PPO CA Pre-x Denials, RIMS PPO Interest

19 and so on, are they also subjects of routine audits?

20      A.  Yes.  Those claims are subject to selection in

21 the overarching quality process.

22      Q.  So the focused audit was intended to get a

23 larger sample size for each of those categories, right?

24      A.  Yes.  And to be a way of understanding if the

25 work, the training, the clarifications, the policies
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 1 and procedures, et cetera, was improving our

 2 performance over time.

 3      Q.  So if we turn Page 6725, which then extends

 4 over to 26, these pages contain a more detailed look at

 5 the focused audit for the pre-ex denied claims, right?

 6      A.  Yes.

 7      Q.  And we see, for example, in March, the errors

 8 the audit detected were that pre-ex condition limit was

 9 not applied or was applied incorrectly, right?

10      A.  Yes.  It says "Errors L019," and that appears

11 to be its definition.

12      Q.  And the current status for this pre-ex audit

13 is that it is at 89.61 percent?

14      A.  For two weeks of April, at this point in time.

15 Whether or not those were the final results with full

16 rebuttals and the back-and-forth process, I can't tell

17 you.

18      Q.  Well, what process would there be downstream

19 at least of this report?

20      A.  So when the focused audit is finished by the

21 quality team, they share those results with the actual

22 claim examiner.  And the examiner has an opportunity to

23 confirm that they agree with the finding or show how

24 the finding by the quality team was not accurate.

25      Q.  How is the result of that process documented?
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 1 Is there a follow-up document to this?

 2      A.  It would be updated in the next week's version

 3 of this Excel spreadsheet.

 4      Q.  So, for example, on 6725, the Week 1, which is

 5 the older of the two weeks there, would that presumably

 6 reflect that process, or is it more than a week-long

 7 process?

 8      A.  I do think it's more than a week.

 9      Q.  But is it common, then, for this report only

10 to go back two weeks?

11      A.  I couldn't tell you if two or three was

12 appropriate.  But I do know that process takes a little

13 bit of time.

14      MR. STRUMWASSER:  742, your Honor.

15      THE COURT:  742 is an e-mail with a top date

16 4/14/08.

17          (Department's Exhibit 742, PAC0330197,

18           marked for identification)

19      THE WITNESS:  I'm ready.

20      MR. STRUMWASSER:  Q.  I want to see if we can get

21 some more information on the grandfathering issue.

22          In April 2008, PLHIC was unable to prove that

23 it could apply the pre-existing exclusion correctly and

24 process claims appropriately in view of the Department,

25 right?
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 1      A.  Yes.

 2      Q.  And so PLHIC made a commitment for a

 3 corrective action, right?

 4      A.  Yes, we made a commitment to corrective action

 5 in our response December 2007.

 6      Q.  Now, 742 is a meeting notice for a meeting

 7 that you were an attendee at, right?

 8      A.  Yes.

 9      Q.  Does this jog your memory as to what this

10 grandfathering issue was about?

11      A.  I guess.  I mean, it says CDI requested that

12 we cease processing for pre-existing condition.  I

13 absolutely remember Ms. Rosen asking us to stop pre-ex

14 review.

15      Q.  Until you could prove that you could process

16 claims appropriately, right?

17      A.  She asked for a blanket stop of the pre-ex

18 policy within our premium ratings.

19      Q.  It says here, "One of the options being

20 discussed is grandfathering any of the members who are

21 still pre-ex applicable who joined us with an effective

22 date of, say, May 1 and back."  What does that mean?

23      A.  I assume that it means that anyone that was

24 with PLHIC, had a policy that had a pre-ex window, and

25 didn't have prior creditable coverage would be waived
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 1 for pre-existing condition review and that, as new

 2 groups were sold, we would insist on the prior

 3 carrier's invoice and establish what coverage they had

 4 or did not have up front in a more thorough fashion,

 5 not allowing a broker to enroll a group with us without

 6 that information.

 7      Q.  So this is information that is submitted by or

 8 on behalf of the group, the employer typically, not by

 9 the individual member, right?

10      A.  "This"?  I'm sorry.  What's "this"?

11      Q.  I'm -- I truly am just at sea here.

12          What you just described was a process whereby,

13 going forward as new groups came in, you would insist

14 on invoice, right?

15      A.  From their carrier in the past, instead of --

16 let's say, for example, a group of 30 subscribers came

17 in, and they came from Blue Cross of California.

18          To the extent that those 30 subscribers were

19 on the Blue Cross California, the subscribers and all

20 of their members would be presumed to have had all the

21 prior six months of coverage.  That was the hypothesis

22 that we were thinking about.

23          And instead of allowing a small group to come

24 in without the prior carrier, it would be a mandatory

25 document.
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 1      Q.  And the notion here is that the invoice would

 2 show who was covered and document the fact that the

 3 person had pre-existing coverage such that they would

 4 not be subject to an exclusion?

 5      A.  It would document that the person had at least

 6 30 days of coverage, and we would waive the additional

 7 five months.  We would make the presumption that, if we

 8 got six prior invoices, there would be no break in

 9 coverage for that subscriber and their dependants.

10      Q.  You mean, if you got one prior invoice, you'd

11 assume the other five?

12      A.  Right.

13      Q.  Do you know whether that occurred?

14      A.  We didn't grandfather anyone.  We absolutely

15 worked to get the prior carrier's invoice as much as

16 brokers would provide them.

17      Q.  So I think where's getting an understanding

18 here.  One more document on this grandfathering thing.

19 743.

20      THE COURT:  743 is an e-mail with a top date of

21 April 16th, 2008.

22      MR. VELKEI:  Your Honor, I may be able to release

23 confidentiality once I talk to the witness at the next

24 break.

25      THE COURT:  Okay.
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 1      MR. VELKEI:  Or for tomorrow.

 2          (Department's Exhibit 743, PAC0613276

 3           marked for identification)

 4      MR. STRUMWASSER:  Q.  So armed with the

 5 information you gave us a moment ago, I'm now trying to

 6 understand the e-mail from you on the bottom to

 7 Ms. Monk on April 15, at 5:14 pm.

 8          Can you tell us what it is that -- there

 9 appears to have been a decision made, and I just don't

10 understand it.  Could you relate it to us?

11      A.  No, I would say there isn't a decision made.

12 I think that we were coming up with a compromise

13 position to Ms. Rosen's request that we stop all --

14 stop doing any kind of pre-existing condition review,

15 which would put us at a competitive disadvantage to all

16 of the other California carriers that have that same

17 provision.

18          And it was, "Can we do something different as

19 a middle ground?"  I do believe we offered to Ms. Rosen

20 something as a middle ground.  And I believe that

21 happened in the May time frame of 2008.

22          But ultimately, there was -- none of this was

23 implemented.

24      Q.  Including the middle position?

25      A.  Correct.
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 1      Q.  Why is that?

 2      A.  She rejected it.

 3      MR. STRUMWASSER:  Your Honor, we have a fairly

 4 long section here.  I wonder if this is a good time for

 5 us.

 6      THE COURT:  All right.  Sounds good.  Start at

 7 9:00 o'clock tomorrow.

 8      MR. STRUMWASSER:  I don't think we'll have a

 9 problem.

10      MR. VELKEI:  See you tomorrow.

11          (Whereupon, the proceedings concluded

12          at 3:06 o'clock p.m.)

13
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 1 STATE OF CALIFORNIA     )

                        )   ss.

 2 COUNTY OF MARIN         )

 3          I, DEBORAH FUQUA, a Certified Shorthand

 4 Reporter of the State of California, duly authorized to

 5 administer oaths pursuant to Section 8211 of the

 6 California Code of Civil Procedure, do hereby certify

 7 that the foregoing proceedings were reported by me, a

 8 disinterested person, and thereafter transcribed under

 9 my direction into typewriting and is a true and correct

10 transcription of said proceedings.

11          I further certify that I am not of counsel or

12 attorney for either or any of the parties in the

13 foregoing proceeding and caption named, nor in any way

14 interested in the outcome of the cause named in said
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 1 TUESDAY, AUGUST 17, 2010; 9:00 A.M. DEPARTMENT A; ELIHU

 2 HARRIS STATE BUILDING; 1515 CLAY STREET; RUTH ASTLE,

 3 ADMINISTRATIVE LAW JUDGE

 4                           -oOo-

 5          THE COURT:  This is on the record.  This is

 6 before the Insurance Commissioner of the State of

 7 California in the matter of PacifiCare Life and Health

 8 Insurance Company.  This is OAH Case Number 2009061395

 9 and Agency Case Number UPA 2007-00004.

10          Today's date is August 17th.  Counsel are

11 present.  Respondent is Ms. Berkel.  She is present.

12          Go ahead.

13          MR. STRUMWASSER:  Thank you.

14                     CROSS-EXAMINATION

15 BY MR. STRUMWASSER:

16     Q.   Good morning, Ms. Berkel.

17     A.   Good morning.

18     Q.   Do you have a copy of 695 up there?

19          Ms. Berkel, you testified that when you said in

20 this email, 695, when you were restoring a system crash,

21 you were referring to a RIMS system disaster recovery

22 test; right?

23     A.   Yes.

24     Q.   And you said that PacifiCare intentionally

25 brought down a copy of the RIMS claim engine in order to
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 1 replicate what happens in the event an earthquake or

 2 other disaster causes RIMS to crash; right?

 3     A.   Yes.

 4     Q.   This exhibit, 5775, at that page it reports

 5 that you had difficulty restoring the RIMS system and

 6 directory 11, in particular, in a timely fashion; right?

 7     A.   Yes.  Bates 75775, item one says the disaster

 8 recovery test for RIMS was not completed successfully as

 9 of September 23rd, 2005.

10     Q.   Now, you have testified that this Exhibit 695

11 pertained only to a test RIMS crash, but you are aware,

12 are you not, that there was, in fact, a RIMS system

13 crash that occurred two months before this exhibit?

14     A.   No.  I don't remember that.  I remember that we

15 changed the hardware that RIMS was on, intentionally

16 changed the hardware that it was on, and that RIMS was

17 down during that hardware conversion.  It took longer

18 than we expected, but it was not a crash, so to speak.

19     Q.   Do you recall having to backup RIMS after that

20 incident?

21     A.   I do.

22          THE COURT:  744 is an email with a top date of

23 August 14th, 2007.

24          MR. VELKEI:  Your Honor, we can remove

25 confidentiality on this.
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 1          THE COURT:  Thank you.

 2          (Exhibit 744 marked for Identification.)

 3          THE WITNESS:  I'm ready.

 4 BY MR. STRUMWASSER:

 5     Q.   Starting on the bottom of 2059 and continuing

 6 on to the next page, we have an August 13, 11:32 a.m.

 7 email from Darlene -- is it Leitch?

 8     A.   I don't know.

 9     Q.   Let's assume so, to a distribution that

10 includes you.  And on 2060 we see that the Eagan Data

11 Center had a power event that caused legacy PacifiCare

12 applications to be down and the RIMS QicLink

13 applications did not recover properly.  Do you see that?

14     A.   Yes, I see that.

15     Q.   This includes the RIMS Claims system that

16 supports logging, processing and payment of electronic

17 and paper claims; right?

18     A.   It did include that, yes.

19     Q.   And under Transaction Operations, we see that

20 214 staff are impacted, including 55 MedPlan employees;

21 right?

22     A.   Yes.

23     Q.   And approximately 300,000 PPO members are

24 impacted with 19,000 claims processed through this

25 application; right?
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 1     A.   On a daily basis, yes.

 2     Q.   This application refers to the RIMS Claims

 3 system; right?

 4     A.   It does.  It is describing what the idle

 5 deficiency of our organization is because we are not

 6 able to use RIMS on August 13th.

 7     Q.   Under Customer Care, 50 to 70 staff were

 8 impacted; right?

 9          MR. VELKEI:  Your Honor, objection.  Relevance

10 grounds.  A power outage in 2007 beyond the MCE period,

11 I am not sure what relevance it has to this proceeding?

12          THE COURT:  What's relevancy?

13          MR. STRUMWASSER:  Well, on the Customer Care we

14 have lots of claims that people were calling into

15 Customer Care and not getting any answer, and we have

16 statements from Mr. Sing that he has no idea what those

17 refer to.

18          THE COURT:  All right.  I'll allow it.

19 BY MR. STRUMWASSER:

20     Q.   So you see there is reference to 50 to 70

21 Customer Care staff being impacted by the outage?

22     A.   I see it says 50 to 70, and it says we are

23 asking customers to call back the next day.  I will

24 remind you that when you were talking about the phones

25 not being answered, it preceded August of 2007.
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 1     Q.   Are you familiar with the testimony of

 2 Mr. Ritchie regarding his efforts to reach Customer

 3 Care?

 4     A.   I was not here for Mr. Richie.  I would tell

 5 you that many health plans experience a phone system

 6 being down or a power outage when there is a

 7 thunderstorm.  This is not an unusual event to any

 8 organization.

 9          MR. STRUMWASSER:  Your Honor, I move to strike

10 that.

11          THE COURT:  Strike as nonresponsive.

12 BY MR. STRUMWASSER:

13     Q.   On page 2058, Ms. Berkel, we have Ms. Leitch's

14 email at 4:07 p.m.  And she reports that the technology

15 restoration has run into problems and the best case

16 estimated timeframe is now 3:00 a.m. central daylight

17 time on Tuesday 8/14.  Do you see that?

18     A.   I do see that.

19     Q.   And she tells all impacted business operations

20 to prepare for the worst case, which according to her is

21 the application will be unavailable all day Tuesday.  Do

22 you see that?

23     A.   I see that.

24     Q.   8/14, August 1, at 4:47 a.m. we have another

25 email from Ms. Leitch that reports that the RIMS
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 1 applications restore was completed at 1:10 a.m. on

 2 Tuesday morning.  Right?

 3     A.   Yes.  And she goes on to say that the business

 4 is reviewing whether or not the restore was effective.

 5     Q.   And on 2056, continuing on to 2057, we have the

 6 10:24 a.m. email reporting that the application was

 7 fully restored at 10:26 a.m. on Tuesday, but since then

 8 there have been multiple system and data issues,

 9 including users being logged off and unable to regain

10 access and missing or questionable data.  Do you see

11 that?

12     A.   I don't.

13          THE COURT:  It is at the top of 2057.

14          MR. STRUMWASSER:  I may have given the wrong

15 time.

16 BY MR. STRUMWASSER:

17     Q.   So the 10:24 time that I gave refers to the

18 time of the email, but the restoration was at 7:26 a.m.

19 Do you see that?

20     A.   So Tuesday August 14th at 10:24, that is her

21 email time, she says although the information was

22 restored and the check out was completed there are

23 issues being reported.  So very, very quickly, she is

24 saying we are not done yet.

25     Q.   Right.  If we go to 2055 and continuing on to
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 1 2056 we have a 3:50 p.m. email on the 14th saying things

 2 have been getting worse over the past several hours with

 3 RIMS.  Multiple problems continue to be reported

 4 regarding the reliability and validity of the data

 5 within the RIMS application.  Do you see that?

 6     A.   I see that.  And she says it looks like the

 7 issue is human error and that the wrong backup tape was

 8 loaded and that is creating conflicts in the RIMS

 9 system, and that is absolutely what I remember.

10          MR. STRUMWASSER:  745 is an email with a top

11 date of August 16th, 2007.

12          (Exhibit 745 marked for Identification.)

13          MR. VELKEI:  Your Honor, we can remove

14 confidentiality.

15          THE COURT:  Thank you.

16          MR. VELKEI:  I would ask though that there is

17 actually -- I did inquire with regard to the cell phone

18 numbers.  It is not always included in an email, and

19 this one actually has the home number.  Given the

20 emergency, I think employees were providing all their

21 information.  So I would like to redact the cell and

22 home number for Ms. Leitch.

23          THE COURT:  Any objection?

24          MR. STRUMWASSER:  None.

25          MR. VELKEI:  We'll submit a revised copy.
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 1          THE WITNESS:  I'm ready.

 2 BY MR. STRUMWASSER:

 3     Q.   At 2353 at the bottom we have a report from Ms.

 4 Leitch that as of 2:00 p.m. things have been getting

 5 worse.  Do you see that?

 6     A.   This is the exact same paragraph we just went

 7 over in 744.  Yes, we have done this.

 8     Q.   Then we have a couple of new emails on 252 and

 9 253 that discuss further delays in getting RIMS

10 restored.  Right?

11     A.   Yes.  She is giving an update on the time it is

12 taking.  She had made a best case estimate that was not

13 achieved.

14     Q.   Then on 2350 and 51 we have an August 15,

15 11:29 a.m. email.  So we have on the fourth line of the

16 email that as of 11:00 a.m. central time the system is

17 on track for testing approximately 12:00 a.m. and full

18 availability by 2:00 p.m. and that the system is being

19 restored from the Friday backup, so all data from EOD --

20 is end of day -- Friday 8/10 through Tuesday 8/14 will

21 be lost and will need to be reprocessed or recreated.

22 Do you see that?

23     A.   I do see that.  And I will remind you that very

24 little processing was happening.  So while some data

25 needs to be re-performed, we were using the system while
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 1 we were in cup mode.

 2     Q.   Under Current Business Impact for Transactions

 3 Operations, the impacts include being late on claims

 4 paying.  Right?

 5     A.   Potentially.  It depends on what was in the

 6 check on.

 7     Q.   That is what is meant by the reference to

 8 interest and penalties; right?

 9     A.   If a claim has now aged because it was unable

10 to be processed on Monday or Tuesday, interest would be

11 applicable for PHLIC.

12     Q.   There is also the reference to being behind

13 from an inventory perspective; right?

14     A.   Yes.  And it mentions that there are 27,000

15 claims that have built up in that timeframe and it says

16 50 percent of that will auto-adjudicate.

17     Q.   For Customer Care the impacts include asking

18 customers to call back because the system was not

19 available which will increase call volume through the

20 week; Right.

21     A.   Perhaps.  It is and expectation, yes.

22     Q.   And most of the concern is about increased call

23 volume because of delayed payments; right?

24     A.   No, I don't think they are related.  I think it

25 is its own item, and I think it is related to claims
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 1 inventory.  Members are who use the customer service

 2 number and they generally are not receiving a claim

 3 payment.

 4     Q.   On page 2351 under Customer Care, middle of the

 5 page, third line down from that heading, most concerned

 6 about increased volume due to the delayed payments.  Do

 7 you see that?

 8     A.   I see that.

 9     Q.   Do you disagree with it?

10     A.   I do.

11     Q.   On 2349 we have an 11:38 email.  By now it

12 appears that RIMS has been restored, but that all RIMS

13 data was lost from the close of the day on August 10 to

14 the close of the day on August 14.  Right?

15     A.   Right.  With Saturday and Sunday not being a

16 workday, so two days.

17     Q.   The restoration did not meet the Company's most

18 optimistic forecast of when it would happen; right?

19     A.   Right, because somebody, a human, loaded the

20 wrong date in the backup, so we had to do it twice.

21     Q.   And, in fact, the restoration did not meet the

22 worst case predictions from 744, did it?

23     A.   Do you have a reference you would like me to

24 look at?

25     Q.   Page 2058, as of 3:00 p.m. CDT email, last
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 1 paragraph, as of -- "At this time all impacted business

 2 operations should be preparing for the worst case with

 3 the application not available all day Tuesday."

 4     A.   Right, which is what happened.  It wasn't

 5 available Tuesday and became available Wednesday.

 6     Q.   When was it restored?  The application was

 7 available, when were the data restored?

 8     A.   I'm not sure I understand your question.

 9     Q.   There was a period in which RIMS was up and

10 running but it did not have current data on it.  There

11 was a gap in the historical data; correct?

12     A.     I'm sorry.  I still don't understand the

13 question.

14          THE COURT:  At least for Monday and Tuesday

15 there was data that was missing that needed to be put

16 back in, and that is the question.

17 BY MR. STRUMWASSER:

18     Q.   That's the question.  Right.  Do you recall

19 that there were data missing, that is to say that RIMS

20 was up, but it was missing some of the data from the

21 period starting on the 10th; right?

22     A.   Right, but the business process checkout on

23 Tuesday very quickly determined that the system couldn't

24 be used.  So the restore was performed again.

25     Q.   In fact, transaction operations were not going
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 1 to be back to normal for one or two weeks, were they?

 2     A.   It meant that the claims inventory would not be

 3 at August 2007 levels for five to ten working days.

 4 That's all it meant.

 5     Q.   745, page 2350, we see that as of August 15

 6 RIMS has been restored and released for user access on

 7 the 15th; right?

 8     A.   Yes.

 9     Q.   And that the data which was missing on Tuesday

10 has been restored and is now available in the

11 application; right?

12     A.   Correct.

13     Q.   Now, do you believe that this event reflected

14 an adequate response to a system crash?

15     A.   I do.  I think the human error of using a wrong

16 backup tape is a possibility that can happen in the best

17 of scenarios, and that there was adequate and robust

18 communication and cooperation by all parties to get it

19 out.

20     Q.   You don't even get to a backup tape unless you

21 have a crash first, right?

22     A.   I'm sorry.  I don't understand.

23     Q.   You said there was a human error in the course

24 of using the backup tape, right?

25     A.   Right.  They pulled the wrong backup tape.
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 1     Q.   My question to you, the pulling of a backup

 2 tape itself doesn't happen unless there has been a

 3 malfunction first; right?

 4     A.   There were severe thunderstorms in Eagan that

 5 week and that caused a power outage at the call center.

 6 It was an act of God.

 7     Q.   Is that a yes?

 8          THE COURT:  Please repeat the question.

 9          THE WITNESS:  No.  It is not a malfunction,

10 right, this is an act of God.  The power went out in

11 weather.

12 BY MR. STRUMWASSER:

13     Q.   So if there is a power surge and the computer

14 goes down, it is your testimony that that is not a

15 malfunction?

16     A.   Sure.

17     Q.   Do you have any other systems that broke down

18 in that vicinity, any other systems?

19     A.   I don't know.

20     Q.   You say that you believed this event reflected

21 an adequate response.  So my follow-up question for you

22 is, do you believe that a five-day turnaround time from

23 Saturday the 11th to Wednesday the 16th is a reasonable

24 number of days to restore RIMS?

25     A.   I don't think it is optimal, but given the
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 1 human error with the first round of backup, I think it

 2 is reasonable, yes.

 3     Q.   Do you believe that in light of this episode

 4 PacifiCare had an adequate business continuity plan for

 5 dealing with a RIMS system outage?

 6     A.   Yes, I do.

 7          THE COURT:  746 is a Survey Summary with an

 8 August 12th, 2007 date.

 9          (Exhibit 746 marked for Identification.)

10          THE WITNESS:  Would you like me to focus on

11 something?

12 BY MR. STRUMWASSER:

13     Q.   Why don't we jump in and you are free to pause

14 when you like.

15          Do you recognize this document?

16     A.   I do not.

17     Q.   It appears there was a survey conducted about

18 the response to the RIMS outage.  Is that your

19 interpretation of this also?

20     A.   Yes.

21          MR. VELKEI:  Your Honor, I would just like the

22 Examiner to lay a foundation here.  Ms. Berkel is not an

23 expert on power outages.  She is not on this

24 distribution.  She has never seen this document, and now

25 she is expected to answer questions about what is said
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 1 in this distribution.

 2          MR. STRUMWASSER:  Mr. Velkei would want to look

 3 at the first page before he says she didn't receive the

 4 document.

 5          THE COURT:  It does say that.  She is on the

 6 receive list.

 7          MR. VELKEI:  I misspoke.  I still think he

 8 needs to lay a foundation that the witness knows enough

 9 to answer questions about emergency response.

10          THE COURT:  She is on here.  If she doesn't

11 remember, she can say she doesn't remember.  I am going

12 to allow it.

13 BY MR. STRUMWASSER:

14     Q.   So is it the case that you don't recall seeing

15 this document?

16     A.   Yes, that's the case.

17     Q.   Is it the case that you do recall participating

18 in this survey?

19     A.   I did not participate in this survey.

20     Q.   It appears that the survey consisted of sending

21 out 25 surveys of which 11 people responded.  I am

22 directing your attention to the first page, 7168.  We

23 have column B is ones or blanks.  The ones are totaled

24 to respondents and the blanks are totaled to surveys

25 sent.  Do you see that?
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 1     A.   I do.

 2     Q.   Am I right there is a one next to your name?

 3     A.   There is.

 4     Q.   Turn to page 7169, please.  Column A, these are

 5 the questions that were asked in the survey, as I

 6 understand it.  Is that your understanding also?

 7     A.   Yes.

 8     Q.   The respondents were asked to put a zero to

 9 five value on each of these statements.  Five reflecting

10 a strong agreement, one a strong disagreement, and zero

11 no basis.

12          So for instance in row nine the statement is,

13 "The situation was properly diagnosed in a timely manner

14 and identified as an event requiring action by the EMT."

15 What is an EMT?

16          THE COURT:  How about event management.

17          THE WITNESS:  That sounds right.

18 BY MR. STRUMWASSER:

19     Q.   Event management team?

20     A.   Possibly.

21     Q.   The average score for that question is a 3.000

22 with 30 percent heavy positive responses.  I take it you

23 don't recall what your response was, right?

24     A.   I don't.

25     Q.   Do you sitting here today believe that the
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 1 situation was properly diagnosed in a timely manner and

 2 requiring an event action by the EMT?

 3     A.   Yes, I do.

 4     Q.   On 7170 we have what appears to be open-ended

 5 responses from the survey participants.  Is that your

 6 understanding of what this is?

 7     A.   That's what it appears to be, yes.

 8     Q.   Under line four we have Event Identification.

 9 Just take a look at that.  My question to you is whether

10 these comments are in general critical of the time lag

11 between when the outage occurred and when it was

12 reported to event management?

13          MR. VELKEI:  Objection.  The document speaks

14 for itself.  I want to object on relevance.  I don't

15 know what alleged violations this ties to or what has to

16 do with what we are doing here in this proceeding.

17          MR. STRUMWASSER:  We have evidence that this

18 event took down the call center for some time.

19          MR. VELKEI:  Two days.

20          MR. STRUMWASSER:  And may have led to late

21 payments and the need for interest payments, and those

22 are all issues that are in this case.

23          I want to make it clear that I am not asserting

24 that the Department is not going to allege that the

25 computer crash or the computer events were violations.
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 1 These are explanatory of the circumstances, the kinds of

 2 things that happened, that led to the violations.

 3          MR. VELKEI:  It is beyond the period and we are

 4 talking about a two-day outage.

 5          THE COURT:  I don't care about the two days.

 6 What about the fact it was beyond the period?

 7          MR. STRUMWASSER:  Your Honor, we have

 8 allegations that stretch in this case from 2006 to 2009.

 9 We have testimony of -- from a wide range of people and

10 it is illustrative of the management of these systems.

11          THE COURT:  Illustrative of the management of

12 the RIMS system, I'll allow it.

13 BY MR. STRUMWASSER:

14     Q.   I was asking you to look at the comments under

15 Event Identification.

16          THE COURT:  They go from line five to line ten.

17          MR. STRUMWASSER:  Thank you.

18 BY MR. STRUMWASSER:

19     Q.   And to ask you whether you agree that these

20 comments are in general critical of the time lag between

21 when the outage occurred and when it was reported to

22 event management?

23     A.   I think they are mixed.  I think there are

24 comments that are critical of not using Sunday

25 appropriately and there are comments that were positive
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 1 saying that people were engaged quickly and were

 2 committed to the activity.

 3     Q.   How many positives do you see?

 4     A.   Would you like me to count them and bucket

 5 them, is that what your question is?

 6     Q.   I am just asking you how many positive comments

 7 you see here?

 8          MR. VELKEI:  Document speaks for itself.

 9          THE COURT:  Well, it is her opinion as to what

10 is positive or not.

11          Mr. Strumwasser, let's not spend a lot of time

12 on this.  I can read.

13 BY MR. STRUMWASSER:

14     Q.   I see one.  Do you see more?

15     A.   I think line five is positive.

16     Q.   Under line 11, event assessment and escalation

17 we have more general complaints about the time lag;

18 right?

19     A.   Yes, there are some more specific comments

20 about the time it took to bring in TriZetto and what the

21 priority of the event was categorized initially.

22     Q.   On line 13 we have a criticism about overall

23 management about issues of IT being poor and not having

24 an overall leader until late in the process.  Do you see

25 that?
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 1     A.   Yes, I see that.  From my opinion I am notified

 2 very early Monday morning the 14th.  And I am looking at

 3 Darlene as the leader of this, so I don't see it that

 4 way.

 5     Q.   After line 21 response and event management,

 6 there are criticisms on 23, 24, and 27 about how the

 7 recovery was organized, led and the participants.  Do

 8 you see those?

 9          MR. VELKEI:  Are we skipping the positive

10 comments?

11          MR. STRUMWASSER:  Yeah.

12          THE WITNESS:  Can you give me a minute, please.

13 BY MR. STRUMWASSER:

14     Q.   Yeah.

15     A.   Can you asked me the question again, please.

16     Q.   Sure.  We have here complaints that the

17 organized recovery was poor and that there was a lack of

18 IT leadership and participants.  The initial question is

19 you saw that, right, as you are looking at the document?

20     A.   I see that there are comments trying to take

21 the lessons learned from this event and ensure that we

22 apply them in the instance that it happens again for

23 RIMS or another engine.  So I think this is the

24 organization being reflective and trying to do the right

25 thing.
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 1     Q.   Ms. Berkel, Ms. Leitch, what department is she

 2 in?

 3     A.   It says Enterprise Business Continuity in her

 4 address.

 5     Q.   I take it she is in the office of Ethics, Risk

 6 and Assurance?

 7     A.   I don't know.  Do you see that in here?

 8     Q.   Yeah, right below where you were reading from.

 9     A.   Yes.

10     Q.   She is not in IT, is she?

11     A.   I don't know.

12     Q.   So to the extent that she is not in the IT

13 Department, her participation would not represent IT

14 leadership, would it?

15          MR. VELKEI:  Calls for speculation.

16          THE WITNESS:  These comments about --

17          THE COURT:  I don't have a problem with your

18 question.

19          Go ahead.

20          Read the question back.

21          (Question read.)

22          THE WITNESS:  Her participation in the team and

23 her role of communicating the status doesn't mean there

24 is not an IT leader in the conversations that are

25 referred to in 744 and 745.
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 1 BY MR. STRUMWASSER:

 2     Q.   After line 34 we have additional comments, and

 3 38, 40 and 41 appear to be criticism of IT's handling of

 4 this event; right?

 5     A.   Give me a minute, please.

 6     Q.   Sure.

 7     A.   There is a criticism that the files were copied

 8 from a wrong date and there are criticisms of executive

 9 support of IT to the application IT owners that were

10 doing the work.

11          THE COURT:  Is that a yes?

12          THE WITNESS:  It is a partial yes.

13 BY MR. STRUMWASSER:

14     Q.   Do you think the criticisms of the IT

15 leadership are fair?

16          MR. VELKEI:  Calls for speculation.

17          THE COURT:  It is her opinion.  I'll allow it.

18          THE WITNESS:  I don't know if it is fair or

19 not, but I think the survey is representative of

20 organization's desire to learn from its challenges.

21          MR. STRUMWASSER:  I really think that

22 everything after "but I think" was neither responsive or

23 explanatory.

24          THE COURT:  I'll strike it.

25          You are complaining about how long this takes.
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 1 The questions need to be answered, and then if there is

 2 an explanation, we can have an explanation.

 3          Justifications constantly don't help any.  I am

 4 not a fool.

 5          MR. VELKEI:  Nobody is suggesting that.  She

 6 answers a question with I don't know --

 7          THE COURT:  That's fine.  She said I don't

 8 know.

 9          MR. VELKEI:  But he is asking her for her

10 opinion.

11          THE COURT:  That's her opinion.  She doesn't

12 have one.  I don't have a problem with.  "I don't know"

13 doesn't need an explanation.

14          (Morning recess.)

15          MR. STRUMWASSER:  Your Honor, in the interest

16 of time I am willing to forego further questioning on

17 this exhibit with the understanding that Your Honor will

18 have the document.

19 BY MR. STRUMWASSER:

20     Q.   Ms. Berkel, would you pull 5258 from your

21 group, or would you like a new one?

22          THE COURT:  So this isn't good enough.  Would

23 you give me a copy.

24 BY MR. STRUMWASSER:

25     Q.   Do you recall testifying about this document on
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 1 direct?

 2     A.   Yes.

 3     Q.   Turn, if you would, please, to page 7105.

 4 About a third of the way down we have a paragraph

 5 beginning "CDI meeting beginning on Wednesday," do you

 6 see that?  Maybe a quarter of the way down.

 7     A.   Yes, I see that.

 8     Q.   "CDI meeting on Wednesday, March 7th, disclosed

 9 the following integration issues (all expected to be

10 resolved by April 15, 2007)".

11          The first one is "Provider demographics -

12 incorrect NDB overlay of data into RIMS caused provider

13 matching problems."  Do you see that?

14     A.   I do.

15     Q.   Is it, in fact, the case that this problem was

16 disclosed to you on March 7th by CDI?

17     A.   No, that's not true.

18          MR. VELKEI:  Misstates the document.

19 BY MR. STRUMWASSER:

20     Q.   Is it the case that this issue was resolved by

21 April 15th of 2007?

22     A.   I don't remember.

23     Q.   Provider retroactive contracts, CTN transition

24 on June 23, 2006 resulted in physician contracts agreed

25 to post 6/23, but retroactive back to 6/23, provider fee
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 1 schedule inaccurately loaded."

 2          Was that a problem disclosed to you on March 7

 3 by CDI?

 4     A.   No.  These are the issues that we disclosed to

 5 them.

 6     Q.   Was this issue resolved by April 15, 2007?

 7     A.   My recollection is that the majority of

 8 contracts that were June 23rd were loaded by April 15th,

 9 2007.  I do think we worked some self-initiated claims

10 after April 15th, 2007.  That's my recollection.

11     Q.   Toward the bottom the page, see the heading

12 Claims Integration Issues?

13     A.   I do.

14     Q.   And under the subheading Intake, "Transition of

15 mailroom from IBM to Xerox resulted in 60 days of late

16 mail.  We continued to have an unacceptable backlog of

17 paper correspondence awaiting routing."

18          That transition from IBM to Xerox, that was

19 roughly contemporaneous with the Lason transition?

20     A.   I think that is actually what I am referring

21 to.  At the time I probably didn't have the vendor names

22 correct.

23     Q.   Now, it is the case that IBM had been

24 PacifiCare's pre-acquisition vendor; right?

25     A.   That was my understanding, yes.
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 1     Q.   And Xerox took that over?

 2     A.   I am not sure about that.  Perhaps.  I don't

 3 know.

 4     Q.   So the 60 days of delayed mail, is it your

 5 understanding that that is the responsibility of Lason?

 6     A.   Today that is my belief.  What I think I am

 7 trying to say here is, as best as I understand it

 8 because I am CFO at the time I am writing this, I am not

 9 in the weeds of operation, I am taking everything I am

10 aware of and making sure my peers know about it.  My

11 understanding was the first 60 days during transition,

12 which I thought was to Xerox -- I think this is talking

13 about Lason -- resulted in slower mail.

14     Q.   So sitting here today you are not aware of any

15 transition issues from the transition away from IBM and

16 its functions with respect to PacifiCare mail?

17     A.   I am trying to answer your question.  Yes, I am

18 aware of issues.  Which vendor and whether we ever

19 really went to Xerox, I don't know with certainty.  I

20 don't know if it was IBM to Xerox or Lason or just IBM

21 to Lason.  And in my understanding the day I wrote this

22 email misunderstood the vendor.  I just don't know.

23     Q.   Back on 7104 we have a statement about a third

24 of the way down, "There are more (PHLIC RIMS/PPO) issues

25 and resources are scarce.  Enforcement action is
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 1 possible."

 2          You address the resources are scarce statement

 3 here when you testified on direct.  And you seemed to

 4 attribute the statement and the scarcity of resources to

 5 lead time for training.  Is that right?

 6     A.   Yes, I would agree that resources are impacted

 7 by the training time.

 8     Q.   And the scarcity of resources you were

 9 attributing to training lead times, right?

10          MR. VELKEI:  Do you have a cite to that

11 reference?

12          MR. STRUMWASSER:  May yet.

13          THE WITNESS:  Yes, because we began hiring

14 people back in December of 2006 to deal with our RIMS

15 inventory issues.

16 BY MR. STRUMWASSER:

17     Q.   If we turn to page 7106, the twelfth line from

18 the top, we have another reference to RIMS resources

19 being scarce.  Do you see that?

20     A.   I see it.

21     Q.   And here it is discussed in the context of a

22 hardware migration for the RIMS platform; right?

23     A.   I think they are separate thoughts.  The

24 hardware migration precedes that.

25          MR. VELKEI:  I would really ask that we have
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 1 specific page references when we are referring to Ms.

 2 Berkel's prior testimony because I went back to the

 3 testimony, and I don't see anything about training.

 4 Here is a reference to resources being scarce, can you

 5 explain what is going on here, if I could waive a magic

 6 wand, so I think I am just trying to communicate again

 7 how I monitored our working through those items.  I

 8 don't see training.

 9          THE COURT:  I don't hear an objection, Mr.

10 Velkei.

11          MR. VELKEI:  It is a request that if we are

12 going to reference prior testimony, my concern is that

13 it is not being accurately referenced.  If we could just

14 have a page number so I could verify what Ms. Berkel

15 said.

16          MR. STRUMWASSER:  My understanding of the

17 protocol in litigation is if counsel is going to read

18 from the record, it is courteous for him or her to

19 identify the page and line.  If he is merely asking

20 questions about the witness's prior testimony and

21 testing among other things, her recollection, then that

22 need not be, and the appropriate thing is for the

23 witness to answer or to say that she doesn't answer.

24          THE COURT:  As far as I can tell, it is proper

25 cross-examination.
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 1 BY MR. STRUMWASSER:

 2     Q.   So there was a period in which you had lost

 3 inventory reports for three weeks; right?

 4     A.   Yes.

 5     Q.   And then when the reporting returned, you had

 6 inventory an aged inventory at a 14th-month high; right?

 7 Am I reading this correctly to say --

 8          THE COURT:   Did you want to give her an

 9 opportunity to answer?

10          MR. STRUMWASSER:  I am sorry.  I was working

11 off the nod, I shouldn't have done that.

12 BY MR. STRUMWASSER:

13     Q.   Am I correct in understanding that it is this

14 14-month high inventory that you are referencing when

15 you say RIMS resources are scarce?

16     A.   I don't think so.  Because I am now talking

17 about where we are in March, and the aged inventory in

18 March was not at a 14-month high.  That was the Fall of

19 2006.

20     Q.   So the inventory at the time of this email was

21 not atypical; is that right?

22     A.   The new day -- my recollection without actually

23 referring to the reports is that the new day inventory

24 was at normal levels.

25     Q.   But the rework inventory was high?
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 1     A.   That's true, the rework inventory was high.

 2     Q.   Are referencing the scarcity of resources

 3 adequate for the new day or the rework or is this an

 4 observation irrespective of the category of claim?

 5     A.   I don't really recall what I had in mind at the

 6 time.  But I would say that we were hiring people back

 7 to create people to do new day so that we could take

 8 experienced examiners and put them on the rework.  So we

 9 were focussed on hiring to work through the claims

10 identified for potential rework.

11     Q.   We have the sentence hired terminated Cypress

12 employees through CHIMES to supplement San Antonio and

13 MedPlan's resources.  Long training lead time.  CHIMES

14 is a temp agency, right?

15     A.   Yes.

16     Q.   Were you hiring people back or merely bringing

17 people back as employees through a temporary agency?

18     A.   We were using a temporary resource.

19     Q.   The Cypress employees who were brought back

20 through CHIMES were going to be leaving the Company once

21 the backlog was dealt with?

22          THE COURT:  Can you repeat the question or have

23 it read back?

24 BY MR. STRUMWASSER:

25     Q.   The former Cypress employees that were being
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 1 brought back through CHIMES, was expectation that once

 2 the workload had been reduced, those people would no

 3 longer being working for the Company.

 4          MR. VELKEI:  Relevance, Your Honor.

 5          THE COURT:  Overruled.

 6          THE WITNESS:  Yes.  I think that is what we

 7 were expecting at the time.  If I recall what ultimately

 8 happened is some of these temporary people did become

 9 employees when we established the Point of Service Out

10 of Network Team in Cypress in July of 2007.  Since that

11 product uses RIMS, we used that pool to fully staff that

12 team.

13 BY MR. STRUMWASSER:

14     Q.   It was the case, was it not, that even those

15 former employees could not help you until they had gone

16 through a training program; right?

17     A.   Right.  Anyone paying claims would need to be

18 trained.

19     Q.   Well, these were former claims people, but they

20 were people with NICE experience; right?

21     A.   No, I believe they were RIMS experienced

22 employees.  They were from the 22 FTEs that did RIMS

23 that were laid off in the Summer of 2006.

24     Q.   Had there been some change in the processing

25 that required training of people who were already doing
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 1 that work?

 2     A.   I think that is our protocol, to put people

 3 through training.

 4     Q.   Even if they were former employees who were

 5 laid off?

 6     A.   I think so, yes.

 7     Q.   And even if you have an urgent need for people

 8 to deal with the backlog, right, that is the protocol?

 9     A.   You would have to ask Ellen or Lois.  I just

10 don't know specifically.

11     Q.   Do you know how many people were brought back

12 through the CHIMES process?

13     A.   I don't.

14     Q.   This protocol of training people, even

15 experienced people before you put them on to claims,

16 that had existed for some time?

17     A.   The protocol?

18     Q.   Yeah.

19     A.   I would think so.

20     Q.   Would you agree that anticipating personnel

21 needs including lead times for training is a skill that

22 companies expect from their managers?

23     A.   I would agree with that.  Yes.

24     Q.   So if hypothetically a director came to you and

25 said we have a huge backlog of work, we don't have
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 1 enough claims examiners, but I intend to higher and

 2 train some new ones or bring back some old ones and

 3 train them.  Before you drew a conclusion about whether

 4 that person had been handling the situation right, you

 5 would want to know why he or she is having to bring back

 6 people on that basis, wouldn't you?

 7     A.   Yes, I would expect some kind of calculation,

 8 yes.

 9     Q.   If it turned out that there was an influx of

10 reworked projects attributable to a transition from one

11 system to another and that transition was known to be

12 happening in advance, you would have expected the

13 director to plan for that influx of work, wouldn't you?

14     A.   In your hypothetical question, potentially.

15 But I am unclear with what system you think we moved

16 from in your hypothetical that resulted in rework.

17     Q.   I appreciate your clarification of that.  Let

18 me do the hypothetical again and do it differently this

19 time.

20          If it turned out that there was an influx of

21 reworked projects attributable to a transition of

22 systems that maintained provider data and that

23 transition was known to your director.  And if

24 contemporaneous with that transition of systems that

25 maintain provider data the director also knew that there
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 1 was a big push to contract a large number of new

 2 providers, would you expect that director to be planning

 3 for an influx of rework?

 4     A.   Yes.  Your hypothetical is in a perfect world

 5 that that director understood that contracts were being

 6 loaded accurately, that the director understood how the

 7 provider data was being fed had issues which would then

 8 create rework, which I don't think is what our scenario

 9 was.

10     Q.   Somebody above that director, some officer,

11 presumably had the knowledge -- some officer in that

12 director's line of command had knowledge that interest

13 was going to be -- let me make it clear.

14 Hypothetically, if there was an officer in that

15 director's chain of command who had knowledge that there

16 was going to be a transition of systems storing the

17 provider information and had knowledge that there was

18 going to be a big increase, a major project to bring in

19 additional providers, would it be the responsibility of

20 that officer to make sure that the director who had

21 claims people who would have to process the reworks knew

22 that it was coming?

23          MR. VELKEI:  Objection; compound.  It is

24 difficult to answer.  It is a pretty long question.

25          THE COURT:  Overruled.



10284

 1          Start all over.

 2 BY MR. STRUMWASSER:

 3     Q.   Hypothetically, if there was an officer in that

 4 director's chain of command who had knowledge that there

 5 was going to be a transition of the systems that

 6 maintained providers' information and had knowledge that

 7 there was going to be a big project to bring in

 8 additional providers, would it be the responsibility of

 9 that officer to make sure that the director who had

10 claims people who would be having to process the reworks

11 knew that it was coming?

12     A.   So no.  In your hypothetical you did not

13 presume that the officer knew there would be rework from

14 the contracting of additional providers and the change

15 in how the data was stored.  So it depends on whether or

16 not that officer, in fact, knew rework needed to be

17 planned for.

18     Q.   In your opinion does prudence require that if

19 an officer is aware that there is a change in systems

20 maintaining provider information and that there is a

21 simultaneous major project to add providers, does

22 prudence dictate that that officer anticipate there may

23 be an increase in rework volume?

24     A.   No.

25     Q.   Back on 7105.
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 1          THE COURT:  This is Exhibit 5258?

 2          MR. STRUMWASSER:  Your Honor, I'm sorry.  I'm

 3 sorry.  7104.  The second paragraph.  There were complex

 4 regulatory issues, do you see that?

 5          THE WITNESS:  I do.

 6 BY MR. STRUMWASSER:

 7     Q.   That sentence references the regulatory issues

 8 you have were both CDI and DMHC.  Right?

 9     A.   It does.

10     Q.   In the second sentence, fair warning I believe

11 you have a tell in your emails that you tend to misspell

12 complaints buys transposing.  So am I correct the second

13 sentence begins the complaints -- that's what you were

14 typing, right?

15     A.   Yes.

16     Q.   The complaints could impact the approvals we

17 are seeking both currently filed and waiting for a

18 filing.  Do you see that?

19     A.   I see it.

20     Q.   At the bottom there are activities issues, we

21 have the California regulators.  Do you see that?

22     A.   I do.

23     Q.   Then there is a block of approvals that you are

24 seeking from CDI at the bottom of that page; right?

25     A.   Yes.
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 1     Q.   So the statement at the top is an expression of

 2 concern that CDI  might hold up some these approvals

 3 that you are seeking at the bottom because of the

 4 compliance issues; right?

 5     A.   Yes.  I am specifying concerns that the

 6 approvals may be delayed given the conversations we are

 7 having with these two regulators.

 8     Q.   Do you have any evidence that the proposals

 9 that were signed at the bottom of the page, 7104, were

10 held up because of any of the compliance issues

11 discussed in the rest of this document?

12          MR. VELKEI:  Objection; relevance.

13          THE COURT:  Overruled.

14          THE WITNESS:  Do I have evidence?  Not at this

15 moment.  I know that golden rule requests for approval

16 may still even be pending today.

17 BY MR. STRUMWASSER:

18     Q.   UnitedHealthcare 2007 Certificate was granted?

19     A.   Yes, that is my recollection.

20     Q.   With respect to all of these at the bottom, the

21 Company was dealing with regulatory staff, at least at

22 the Department of Insurance, different than the

23 regulatory staff it was dealing with with respect to

24 claims and other issues in this proceeding; right?

25     A.   I don't know.
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 1     Q.   Back on 7105, the first line down, 800 number

 2 has answering machine promises 24-hour turnaround (not

 3 live voice), do you see that?

 4     A.   Yes.  I'm summarizing from the Department via

 5 its justified complaints that allegation.  At the

 6 March 7th meeting I had asked for the specific phone

 7 number that they were making reference to, and when I

 8 called it, I did not get an answering machine.  I got

 9 Marty Sing's organization.

10     Q.   On direct you testified that PacifiCare's call

11 center does not take recorded messages; right?

12     A.   That's my understanding.

13     Q.   When you said you didn't get an answering

14 machine, you mean there was nobody saying we are not

15 here right now, please leave your message after the

16 tone, right?

17     A.   True.

18     Q.   But you did get a recorded message, didn't you?

19     A.   No, I got the interactive voice response system

20 that led me to a live person.

21     Q.   7560, starting on line 19.

22                  "QUESTION:   Is there any

23          point in time -- so if a live

24          customer service representative is

25          not there will it go to an answering?
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 1                  "ANSWER:   No, it says call

 2          back during normal business hours."

 3          In that same area on 7105, provider

 4 directories, provider directory accuracy giving members,

 5 correct in/out of network determination.  Do you see

 6 that?

 7     A.   Yes, I see it.

 8     Q.   You were asked by Mr. Velkei whether you were

 9 aware of problems related to the accuracy of provider

10 directories; do you recall that?

11     A.   No.

12     Q.   7563, starting at line 24.

13              "QUESTION:   Provider directory

14          accuracy, if we could turn to that,

15          'Giving members of correct in and out

16          of network determinations,' just

17          focussing on that first line

18          "provider directory accuracy," Were

19          you aware of any problems related to

20          the accuracy of the directories by

21          PacifiCare-United at the time?

22                  "ANSWER:   Yes and no.  So

23          the accuracy of the directory is

24          dependent on having complete

25          information from the provider about
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 1          physicians they employ.  So there are

 2          always concerns about the provider

 3          directory.  It is also impacted by

 4          the timing of contracts being

 5          negotiated and loaded.  The directory

 6          is a function of the loaded contract.

 7          So when a contract is executed and

 8          retro-loaded, they flip from not

 9          being in the directory to being in

10          the directory.  So a provider

11          directory is a very challenging arena

12          for both sides of the equation,

13          continuing updating ever-changing

14          provider status."

15          Do you recall that testimony?

16     A.   I do now.

17     Q.   Do you agree that to the extent RIMS was

18 getting incorrect information from NDB, that could cause

19 provider information in the directories to be incorrect;

20 right?

21     A.   It could to the extent that it wasn't corrected

22 in its weekly pull, yes.

23     Q.   It could for instance result in incorrect

24 in network verses out of network status; right?

25     A.   Yes, a provider could be listed in the
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 1 directory but actually be non-par and a provider that is

 2 par could be missing from the directory.

 3     Q.   It could also result in incorrect location for

 4 the provider, right?

 5     A.   I guess.  I'm not that familiar with the

 6 address functions.

 7     Q.   It could result in an incorrect speciality

 8 hypothetically, right?

 9     A.   If that's listed in the directory, yes, I

10 suppose.

11     Q.   The directory is listed by speciality, isn't

12 it?

13     A.   I don't know.

14     Q.   It could result in incorrect benefit levels

15 being applied, couldn't it?

16     A.   I don't think so, no.  Benefit level is not

17 determined by the directory.

18     Q.   Would you agree that directory information on a

19 provider with a retro-loaded contract would be

20 particularly susceptible to error?

21     A.   Depending on how many days retro it is and if

22 there were any claims.

23     Q.   The online directories were updated on a weekly

24 basis during this period, right?

25     A.   For RIMS, yes.
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 1     Q.   With respect to the online directory -- by the

 2 way, how often is the printed directory put out?

 3     A.   I don't know.

 4     Q.   With respect to the online directories that are

 5 available to PHLIC members, is there an audit trail

 6 tracking every change to the online directory?

 7     A.   I don't know.

 8     Q.   Sitting here today, do you know whether

 9 PacifiCare can accurately reconstruct exactly who was

10 listed and how they were listed in the online directory

11 on any specific day?

12     A.   I don't know.

13     Q.   I have a hypothetical for you.  Dr. Foreman is

14 a neurologist.  He is listed in the online directory as

15 in network on January 1st.  On March 1st due to an error

16 he ceases to be listed as in network.  On March 15th he

17 is restored as in network.  On April 1st, he is still in

18 network, but he is now listed as a "urologist" instead

19 of a "neurologist."  On April 15th, he is back to being

20 a urologist.  On May 1, he is still a urologist, but he

21 is in a different county.  On May 15th, his online

22 directory is corrected to the right speciality in the

23 right County.

24          In this example, can you give the Judge

25 assurance that if I ask you exactly how Dr. Foreman was
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 1 listed on April 7th, PacifiCare could correctly answer

 2 that question?

 3          MR. VELKEI:  Objection; asked and answered.

 4 She said she doesn't know.

 5          THE COURT:  Is that correct, you don't know?

 6          THE WITNESS:  I don't know.

 7 BY MR. STRUMWASSER:

 8     Q.   Specifically you testified regarding Dr.

 9 Griffin.  Do you recall that?

10     A.   No.

11     Q.   7565 starting on line 16.

12              "QUESTION:   Specifically with

13          regard to Dr. and Mrs. Griffin, we

14          went through a whole host of written

15          directories and found there were no

16          issues there.  Do you have any

17          evidence to suggest that, in fact,

18          there were problems for the Griffins'

19          associated with the online directory?

20              "ANSWER:   No, I don't have any

21          evidence that there was that there

22          was any online directory issue.  I

23          know that he did appear in the

24          written directories we produced."

25          Do you recall that testimony?
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 1     A.   Yes.

 2     Q.   In fact, Ms. Berkel, if Dr. Griffin experienced

 3 any of the problems that I described in my hypothetical

 4 about Dr. Foreman, you would not have any significant

 5 information to deny that fact as far as you know today;

 6 right?

 7     A.   I don't know.

 8     Q.   Back to 7105 in Exhibit 5258.  At the top I

 9 understand your testimony to be that you are relating

10 statements that were made by CDI representatives.  Is

11 that true?

12     A.   Yes, I am summarizing things that I heard in

13 the March 7th meeting.

14     Q.   For example, we have "One provider in CMA

15 complaint at 289 HMO point of service claims (out of

16 network which are processed on RIMS) that had not been

17 paid because claims routing logic with PHS vendor did

18 not carry over onto Lason.  Do you see that quotation?

19     A.   I do.

20     Q.   I know that I want to confirm the explanation

21 regarding Lason that claims routing logic with PHS

22 vendor did not carry over to Lason, that is not what was

23 said by CDI; right?

24     A.   No.  In fact, that whole sentence is untrue.

25     Q.   That sentence is a statement that was made by
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 1 somebody at PacifiCare?

 2     A.   Yes.  I was curious about the 289 points of

 3 service claims not being paid.  So I was listing what I

 4 know about this.

 5     Q.   So the not true statement was yours?

 6     A.   Probably.  I think it was mine.

 7     Q.   On the seventh line down on 7106, the next

 8 page, the seventh line down we have "Credibility

 9 coverage information not robust."

10          This is a reference to the COCCs being

11 misrouted leading to claims being improperly denied;

12 right?

13     A.   It is a reference to how we are handling the

14 COCC information we get.  Oftentimes it is after a claim

15 has been closed for lack of information.

16     Q.   So by not robust you mean that the COCCs were

17 being misrouted leading to claims being denied; right?

18     A.   No.  I don't know what I meant at the time.

19 I'm sure I didn't have a full understanding.

20     Q.   7105 at the bottom we have claims integration

21 issues.  Do you see that?

22     A.   Yes.

23     Q.   And we have the seventh line after that

24 heading, "Upload issues (completeness checks not in

25 place)"  Then a dash "several surprises November through
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 1 February of 'black hole' claims finally being uploaded."

 2          So am I correct then that as late as February

 3 of '07 you are being surprised by claims being belatedly

 4 uploaded?

 5     A.   Yes.  My recollection is to the extent an EDI

 6 file was received after a certain time on Friday, that

 7 some of those files were not being timely loaded.  To

 8 the extent that claims were paid after the timeliness

 9 for their legal company, PHLIC's would have been in the

10 MCE period that we have been discussing here.

11     Q.   So a black whole claim was a claim that came in

12 after hours and it disappeared only to resurface and be

13 loaded later; is that right?

14     A.   Yes.

15     Q.   And these problems were attributable to

16 completeness checks not being in place?

17     A.   That's what I attributed it to, yes.

18     Q.   So far as you know that is a correct

19 attribution?

20     A.   We now -- I receive a daily log of the EDI

21 files received and confirmation that the claims engines

22 have received those files.

23     Q.   That's what you mean by a completeness check?

24     A.   Yes.

25     Q.   That was something that wasn't in place at the
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 1 time of this memo, right?

 2     A.   It might have been in place earlier than this

 3 memo, but in the February timeframe.

 4     Q.   Still on 7105, seven lines from the bottom,

 5 incorrect physician fee schedules (not audited.  Are you

 6 with me?

 7     A.   I see it.

 8     Q.   So the errors in fee schedule loading would

 9 have been detected by appropriate auditing, but the

10 auditing was not in place.  Is that the import of the

11 statement?

12     A.   That's what I recall, yes.

13     Q.   Below that we have the now familiar problem

14 inaccurate demographic data corrupting the RIMS database

15 and that led to matching issues with new claims; right?

16     A.   It did.

17     Q.   That resulted in claims from some providers

18 being treated as non-par when the provider was in

19 network, right?

20     A.   Yes.  And those claims would be in the MCE

21 period.

22     Q.   At the top of 7106 we see reference to provider

23 demographic issues that required manual attention but

24 were not worked until escalation had been requested.  Do

25 you see that starting on line four?
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 1     A.   I see the sentence.

 2     Q.   Just to break it down for us, we know that

 3 there were demographic and matching issues.  You

 4 addressed it in your direct.  You said here that some of

 5 those matching issues required manual attention.  What

 6 did you mean by "manual attention" in this context?

 7     A.   That instead of a systemic match by the claims

 8 processing engine, a person had to make the match.

 9     Q.   So a human being would have to look to see

10 whether these were truly matches or not matches?

11     A.   A human would have to decide which provider

12 record was the one that matched appropriately.

13     Q.   Do I correctly interpret this sentence to say

14 that the need for this manual attention to that process

15 was not identified until somebody had requested

16 escalation of an issue?

17     A.   No, that is not what I was saying.  I was

18 saying that I asked -- I specifically asked for

19 increased resources because the inventory was aging.

20     Q.   So it was your escalation that was necessary in

21 order to provide the claim personnel required to provide

22 this manual attention?

23     A.   Not quite.  I asked Mr. Kaja for additional

24 network operations resources.  That's the team that does

25 the provider match to reduce the age inventory.
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 1     Q.   That request of Mr. Kaja is what you referred

 2 to as "escalation"?

 3     A.   Yes.

 4          MR. STRUMWASSER:  Our next in order, Your

 5 Honor.

 6          THE COURT:  747 is an email with a top date of

 7 March 16th, 2007.

 8          (Exhibit 747 marked for Identification.)

 9          THE WITNESS:  Would you like me to read it?

10 BY MR. STRUMWASSER:

11     Q.   Dealer's choice.  If you would like some time

12 to familiarize yourself with it, that's fine.

13     A.   Let's go ahead and start.

14     Q.   This is an updated regulatory update.  One week

15 after Exhibit 5258, right?

16     A.   Yes.

17     Q.   On 7114, the first page, the middle of the

18 first page, "Justified provider complaints have

19 dramatically increased.  12 months ended June 30, 2006

20 to JPC with three violations.  July 1, 2006 to today -

21 44 justified complaints with 188 violations.  31 of the

22 44 justified complaints received since January 1, 2007."

23          Did I read that correctly?

24     A.   Yes.

25     Q.   Was that passage correct when written?
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 1     A.   I believe so, yes.

 2     Q.   So far as you know, it is still correct today?

 3     A.   For the timeframe?

 4          MR. VELKEI:  Excuse me, Ms. Berkel.

 5          Objection; vague.

 6          Are you asking her to admit these are

 7 violations of law or that otherwise factual references

 8 in here are correct?

 9          MR. STRUMWASSER:  I don't think it is vague.

10          THE COURT:  So you are asking?

11          MR. STRUMWASSER:  As far as she knows today is

12 that sentence correct.

13          THE COURT:  The numbers that were coming in?

14          MR. STRUMWASSER:  If she says the numbers are

15 right but something else isn't, I am open to that.  I

16 would just like to know if there is anything here that

17 she thinks is incorrect that she has already testified

18 was correct at the time it was written.

19          THE WITNESS:  I don't know.

20 BY MR. STRUMWASSER:

21     Q.   Still on 7114 about two-thirds of the way down.

22 We again have the statement incorrect physician fee

23 schedule assignment (not audited prior to load).  We

24 know now see that your mid March 2007 estimate is that

25 1,600 physicians were affected; right?
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 1     A.   That's what I wrote, yes.

 2     Q.   So far as you know today that is a correct

 3 number?

 4     A.   I don't know today.  I would have to go look.

 5     Q.   The next paragraph we have reference to the

 6 demographic overlay of NDB onto RIMS causing matching

 7 issues.  Is it true that this problem was not identified

 8 until November 1, 2006?

 9          MR. VELKEI:  November 11.

10          MR. STRUMWASSER:  November 11, thank you.

11          THE WITNESS:  That's my recollection, yes.

12 BY MR. STRUMWASSER:

13     Q.   Problem corrected on question mark, question

14 mark, question mark.  Do you know when the problem was

15 corrected?

16     A.   Sometime shortly after November 11th.

17     Q.   7114, eight lines from the bottom you advise

18 that CDI  is calling for a comprehensive corrective

19 action plan; right?

20     A.   Yes.

21     Q.   And you say you expect it to include additional

22 issues including Lason automation, appropriate receipt

23 of date stamping and so on.  Do you see that?

24     A.   Yes, I see it.

25     Q.   Specifically with regard to the Lason
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 1 automation and appropriate date of stamping -- by the

 2 way do those two go together, Lason automation,

 3 appropriate data stamping?

 4     A.   I would say they are two different things.

 5     Q.   Specifically with respect to the date of

 6 receipt stamping.  The reference there is due to the

 7 fact that sometimes the date of receipt is incorrectly

 8 entered?

 9     A.   No, I don't think that was it.

10     Q.   Do you recall there being a problem during this

11 period where documents which had more than one date

12 would get the wrong date of receipt entered?

13     A.   I do for HMO.  I do definitely remember that

14 for HMO.  Because CMS Medicare has different rules than

15 the California commercial HMO rules.  But I don't really

16 recall that for RIMS.

17     Q.   We had some evidence in here about date of

18 receipt being an issue.  So I am just going to ask you,

19 one of the consequences of erroneous receipt is it could

20 lead to misstating the turnaround time; right?

21     A.   Both directions quite frankly, right.

22     Q.   And the potential is also present for

23 misstating whether or not that claim was handled within

24 legal deadlines and whether if necessary interest was

25 appropriately paid; right?
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 1     A.   It could, yes.

 2          THE COURT:  748 is an email with a top date of

 3 March 20th, 2007.

 4          (Exhibit 748 marked for Identification.)

 5          MR. VELKEI:  We can removal confidentiality,

 6 Your Honor.

 7          THE COURT:  Thank you.

 8 BY MR. STRUMWASSER:

 9     Q.   Do we have a call on 747 for confidentiality?

10          MR. VELKEI:  Okay to remove.

11          THE WITNESS:  I'm ready.

12 BY MR. STRUMWASSER:

13     Q.   So we are now four days after Exhibit 477;

14 right?

15     A.   Yes, four days.

16     Q.   And you are reporting that you have never 13

17 request for information from CDI; right?

18     A.   Yes.

19     Q.   With broader scope than the earlier request,

20 right?

21     A.   Yes.

22     Q.   In the last paragraph of this email you express

23 concern whether you have in March of 2007 all the

24 problems identified, don't you?

25     A.   Yes.  I want to make sure that I am aware of
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 1 everything that is on the to do list.

 2     Q.   You give as an example that at the weekly

 3 operations meeting the prior morning you learned that

 4 there were still more RIMS rework projects that must be

 5 completed related to the retro contract fee schedules

 6 and other issues.  And you say, "I was surprised by this

 7 and should not have been.  Just today I learned that 145

 8 physician contracts were lost between network operations

 9 and were sent to CC&I two weeks ago yet in the WAR

10 process and in the Monday operations meeting, no one

11 mentioned this new news to me."

12          Do you see?

13     A.   I do see that.

14     Q.   The import here is that you felt that should

15 have been told you in the war room and in the Monday

16 operations meeting?

17     A.   Yes.

18     Q.   And you ask how do we get completeness of the

19 issues, right?

20     A.   That's what I asked, yes.

21     Q.   Did anyone respond to this email, as you recall

22 it?

23     A.   I don't remember.

24     Q.   Who was the person or were the people from whom

25 you would have expected to be told that the 145
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 1 physician contracts were lost and sent to CCI two weeks

 2 ago?

 3     A.   Well, Tim Kaja's organization was responsible

 4 at the time.  Shawn Watkins also worked on that team.

 5 So I would have expected those or their delegates to

 6 keep me in the loop.

 7     Q.   As best you recall did anyone come back to you

 8 from that organization and say you are absolutely right,

 9 we absolutely should have done that and I apologize?

10          MR. VELKEI:  Asked and answered.

11          THE COURT:  Sustained.

12          MR. STRUMWASSER:  I asked her if there was a

13 response to the email.  I am now asking an oral

14 question.

15          THE COURT:  I'll allow it.

16          THE WITNESS:  I don't remember.

17 BY MR. STRUMWASSER:

18     Q.   Did you ever speak to Mr. Kaja or anybody in

19 his organization and say, you know, I never even heard

20 back on this issue?

21          MR. VELKEI:  Assumes facts not in evidence.

22          THE COURT:  If you know.

23          THE WITNESS:  I don't remember.  I met with

24 these teams on a routine basis it looks like from these

25 emails, so I'm sure that I said something.
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 1          MR. STRUMWASSER:  749, Your Honor.

 2          THE COURT:  749 is an email with a top date of

 3 June 2nd, 2007.

 4          (Exhibit marked 749 for Identification.)

 5          THE WITNESS:  I'm ready.

 6 BY MR. STRUMWASSER:

 7     Q.   So it is now about six weeks after 748; right?

 8     A.   Yes.

 9     Q.   You are forwarding a new regulatory update that

10 you had put out on April 30th; right?

11     A.   Yes.

12     Q.   You are forwarding to a Kevin Ericson at

13 Oxford?

14     A.   Yes.

15     Q.   Who is he is?

16     A.   He was the lead over our statutory reporting

17 for UnitedHealth Group.

18     Q.   He suggested that you send an update to Mary

19 Ann.  Who is Mary Ann?

20     A.   She works in the Regulatory Team in Minnesota.

21     Q.   The United Regulatory Team?

22     A.   Yes.

23     Q.   You say to Mr. Ericson now that you see it, do

24 you still make that recommendation.  Do you see that

25 sentence?
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 1     A.   I do.

 2     Q.   That recommendation is that you send the

 3 regulatory update of April 30th to Mary Ann?

 4     A.   Yes.

 5     Q.   Do we have a last name for Mary Ann?

 6          THE COURT:  Clacal.  C-L-A-C-A-L.

 7 BY MR. STRUMWASSER:

 8     Q.   I wasn't sure that was the person.  Is that

 9 whom you are speaking about here?

10     A.   Yes.

11     Q.   When you say, now that you see it, do you still

12 make that recommendation, I get a sense when you read

13 that sentence that you think Mr. Ericson will regret

14 having Mary Ann see it.  Am I right?

15     A.   No.

16     Q.   You are introducing yourself to her, right?

17     A.   I did.

18     Q.   And you write, "My goal is to communicate the

19 significant level of regulatory issues we face in

20 California.  I have worked here 14 years and we have

21 never had this volume of issues."

22          Do you see that?

23     A.   I do.

24     Q.   Was that statement that PacifiCare has never

25 had the volume of issues that it was experiencing at the
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 1 time of your email in 14 years of experience with the

 2 Company, was that statement true in your opinion?

 3     A.   In my opinion it was true, yes.

 4     Q.   Sitting here today as you sit back over 17

 5 years, is it still a correct description of the 2007

 6 regulatory issues that you have never experienced this

 7 volume you had in 2007 of regulatory issues over your

 8 17-year career?

 9     A.   I think of two other instances that are

10 equivalent.  One is with the California Department of

11 Managed Health Care over retro contracts.  I don't

12 remember the year, but I want to say 2002.

13          (Interruption of the record due to

14           technological malfunction of the court

15           reporting equipment.)

16          MR. STRUMWASSER:  I believe the witness

17 confirmed that the paragraph just identified provider

18 complaints continue to increase daily.  I asked the

19 witness was that the case as of April of 2007.

20 BY MR. STRUMWASSER

21     Q.   Wasn't it?

22     A.   Yes.

23     Q.   Toward the bottom of 2281 you have a bullet on

24 CTN.  Do you see that?

25     A.   I see it.
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 1     Q.   You say that rework continues to grow for both

 2 NICE and RIMS from integration issues and retro

 3 contracts.  Do you see that?

 4     A.   Yes, I see that.

 5     Q.   And you do recall that that was the case as of

 6 April of 2007, right?

 7     A.   I think I am making reference to the retro

 8 contracts for the renewal cycle for 2007 here, and that

 9 is, you know, an industry fact that I was continuing to

10 manage and trying to have the practices of PacifiCare

11 apply to the TOPS and United platform engines as well.

12     Q.   So your reading of the sentence I just read,

13 "rework continues to grow," is that -- that is not

14 attributed to the CTN transition?

15     A.   Not necessarily, no.

16     Q.   The next page 2282, about a third of the way

17 down, you have a bullet on COCCs and pre-exes.  Do you

18 see that?

19     A.   I see it.

20     Q.   You related where you were at this time on the

21 COCC pre-ex issues; right?

22     A.   Yes.

23     Q.   You say that CDI requested explanatory letters

24 to affected members; correct?

25     A.   Yes.
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 1     Q.   Do you recall that being the case?

 2     A.   I don't remember this now.

 3     Q.   To the best of your knowledge, had the

 4 Department not requested such letters, would such

 5 letters have been sent out?

 6          MR. VELKEI:  Calls for speculation.

 7          THE COURT:  Sustained.

 8 BY MR. STRUMWASSER:

 9     Q.   On the bottom of 7287 we have a list of five

10 issues having arisen out of the retro contract, right?

11     A.   There are five issues, I would say.  They are

12 not all related to retro contracts.

13     Q.   We don't have the original typography, but I

14 see a bullet with an asterisk, retro contract and then

15 one, two, three, four, five, and you are saying those

16 are not necessarily under a heading retro contract?

17     A.   It is hard to tell.  Number four and number

18 five don't relate to retro contracts.

19          THE COURT:  It goes on to the next page.

20 BY MR. STRUMWASSER:

21     Q.   Do these issues six through nine relate to

22 retro contract?

23     A.   No.

24          THE COURT:  Let's stop.  Come back at 1:30.

25          (Luncheon Recess.)
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 1 BY MR. STRUMWASSER:

 2     Q.   Good afternoon, Ms. Berkel.

 3          THE COURT:  So this is a November 13, 2007

 4 document entitled Commercial Advisory Counsel Meeting.

 5          THE WITNESS:  Would you like to point me?  It

 6 is a big document.

 7 BY MR. STRUMWASSER:

 8     Q.   I'm sorry?

 9     A.   Would you like to point me to a specific page?

10     Q.   I am going to start on 8614.

11     A.   I'm ready.

12     Q.   So the overall document is a -- I gather has

13 been prepared for a commercial advisory meeting of

14 November 13, '07.  Is that correct?

15     A.   Yes.

16     Q.   Do you recall that meeting?

17     A.   No.

18     Q.   Then on 8612 we have a section starting

19 California Washington Regulatory Update and your name.

20 Do you recognize that?

21     A.   I do.

22     Q.   So on 8614 we have a list of California

23 regulatory issues with CDI; is that right?

24     A.   Yes.

25     Q.   And then more detail in the pages that follow,
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 1 right?

 2          THE COURT:  One page.  The 16 looks like it is

 3 the Department of Managed Health Care.

 4          MR. STRUMWASSER:  We have a summary, page 8614

 5 with a summary of the CDI issues, and 8616 is a listing

 6 of the regulatory issues with respect to DMHC; right?

 7          THE WITNESS:  Yes.

 8 BY MR. STRUMWASSER:

 9     Q.   Starting on 8617 we have some detail on some of

10 these regulatory issues; right?

11     A.   No, I would say they were summaries of things

12 that we were working on even without a regulatory issue.

13     Q.   But they were things that you chose to present

14 in your regulatory update; right?

15     A.   Yes.

16     Q.   On 8617 these are entirely things that pertain

17 to DocDNA routing claims and intake?

18     A.   It is a summary of the San Antonio meeting on

19 October 18th.

20     Q.   I appreciate that, but it is, in fact -- this

21 page is entirely about DocDNA routing and intake; right?

22     A.   Yes.  That is, in fact, the headline.

23     Q.   We have Data Entry Quality, do you see that?

24     A.   I do.

25     Q.   And there is an issue there regarding document
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 1 received date accuracy errors.  There are multiple dates

 2 and I take that to mean when there are multiple dates on

 3 the document.  Right?

 4     A.   Yes.

 5     Q.   Is this the phenomenon that you were referring

 6 to in 252 -- in 747, appropriate date of receipt

 7 stamping?

 8     A.   It could be.  I don't know.

 9     Q.   Then back on 300, page 8617, we have a row that

10 is headed with the word "pre-processing" and the names

11 of people after that.  Do you see it?

12     A.   I do.

13     Q.   And one of the things you say here is provider

14 matching expectations are high; correct?

15     A.   Yes.  What that means is the number of claims

16 that need to be matched with a human are higher than

17 what we will want as a percentage of total claims

18 received.

19     Q.   You would want zero wouldn't you?

20     A.   It has never been zero in my 17 years.

21     Q.   In the DocDNA row we have an entry saying

22 inventory unsatisfactory at 2008.  Is that a typo?

23     A.   Yeah, it should say 2007.

24     Q.   And you are reporting here the problems with

25 the routing rules?



10313

 1     A.   I am providing a summary of what has happened

 2 since that timeframe.  So it says that we had documented

 3 and validated 50 percent of the queues, 85 percent of

 4 the volume.

 5     Q.   But you also describe the problem as one of

 6 routing rules being unclear contributing to multiple

 7 queue shuffling and aging; right?

 8     A.   Right, and providing a summary of the overall

 9 context of these intake and routing issues from the

10 beginning of time.

11     Q.   You also say that reporting was not adequate,

12 don't you?

13     A.   That's what I said, yes.

14     Q.   Do you disagree with that now?

15     A.   No, I don't disagree with that.  I would tell

16 you that we implemented reporting and improved reporting

17 over time when I had zero without Lason.

18     Q.   The next page, 8618.  Here we have contract

19 loading and network management issues impacting

20 transaction processing.  Right?

21     A.   Yes.

22     Q.   The second row, which is really hard to read, I

23 believe says, "CA NDB to RIMS data conciliation

24 results."

25     A.   I can't tell.



10314

 1          THE COURT:  That's what I read.

 2 BY MR. STRUMWASSER:

 3     Q.   You reported the need to review about 66,000

 4 providers for data accuracy?

 5     A.   I think we reviewed 100 percent of the

 6 California load, yes.

 7     Q.   The second to last row under non-market fee

 8 standard schedule maintenance, the claims

 9 rework/accuracy issues from lack of fee schedule

10 maintenance in 2006 and early 2007.   Is this the

11 episode in which the crosswalk table was not maintained?

12     A.   No.

13     Q.   Do you know what the crosswalk table is?

14     A.   I do.

15     Q.   What is it?

16     A.   The name of a fee schedule in NDB is different

17 than the name of a fee schedule in RIMS.  The crosswalk

18 table gives you the translation.

19     Q.   That was the responsibility of CCI?

20     A.   I am not sure which team within the network

21 operations had that responsibility.

22     Q.   Are you aware that there was a period during

23 which that table was not being maintained?

24     A.   Yes, I am aware that there was a time when the

25 fee schedules weren't maintained.
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 1     Q.   Your testimony is that this problem that is

 2 referenced on 8618 is different than the crosswalk

 3 issue?

 4     A.   Yes.  This maintenance of non-market standard

 5 fee schedules is should there be new procedure code, the

 6 non-market standard fee schedules need to be updated for

 7 those allowed amounts for those procedure codes.

 8     Q.   Turn to 8620.  We are on a table entitled PHS

 9 Transaction Processing-RIMS Issues.  The first row that

10 I read in the area column, MedPlans in San Antonio

11 claims payment accuracy.  You don't have that?

12     A.   Mine's illegible.

13     Q.   Am I correct that the first row says that

14 MedPlan's payment accuracy was unsatisfactory?

15     A.   Where does it say that?

16     Q.   First row, second column, first bullet.

17          THE COURT:  Okay.

18          MR. STRUMWASSER:  The first bullet quality

19 data, Texas PPO claims paid at bill charges root cause

20 data, and California and Colorado audit findings

21 indicate MedPlan's claims payment accuracy needs

22 improvement.

23 BY MR. STRUMWASSER:

24     Q.   Are you with me, Ms. Berkel?

25     A.   I am with you.
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 1     Q.   Do you recall that MedPlan's claims payment

 2 accuracy was an issue at this point?

 3     A.   I don't believe it was an issue.  I believe we

 4 are saying there is room for continued improvement.

 5     Q.   You learned of this room for continued

 6 improvement from California and Colorado audit findings?

 7     A.   The quality audit findings.

 8     Q.   So those are not references to the California

 9 and Colorado Departments of Insurance?

10     A.   No, I don't believe so.

11     Q.   There is always room for improvement, isn't

12 there?

13     A.   Right, and we were absolutely working on it.

14     Q.   But there was enough room for improvement of

15 the MedPlan's claims payment accuracy to single it out

16 in this report; right?

17     A.   You know I wouldn't describe it that way, no.

18 I would say that this is -- I think this is the second

19 time that I had been invited to the commercial advisory

20 meeting.  So part of the purpose of these slides was to

21 give them an understanding of the things that I was

22 looking and overseeing.  And MedPlan's performance

23 improvement was one of our objectives.

24     Q.   You gave that understanding under a

25 presentation entitled, "California and Washington
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 1 Regulatory Update," right?

 2     A.   That is the title of the Power Point

 3 presentation, but there are a number of things that

 4 didn't come from California and Washington regulators.

 5     Q.   In general the gist was not that they came from

 6 California or Washington regulators, but that they were

 7 items of concerns between the Company and those

 8 regulators; right?

 9     A.   That is a subset of these pages, yes.

10     Q.   Still in the objectives concerns column, the

11 second item, California DOI noted inaccurate or

12 non-payment of interest.  Do you see that?

13     A.   I do see that, yes.

14     Q.   That was a problem that was brought to your

15 attention by CDI; right?

16     A.   It is.

17     Q.   In the fourth row, still in the same column,

18 first bullet, California law requires an acknowledgment

19 letter be sent if a claim is not sent within 15 days of

20 receipt."

21          Do you see that?

22     A.   Yes, I see that.

23     Q.   That was, in fact, your understanding of

24 California law in December of '07; right?

25     A.   Yes, that was -- what I was believing was the
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 1 requirement which turned out to be inaccurate.

 2     Q.   The second bullet in that cell, "Late EDI or

 3 paper claims received after the 15 days results in no

 4 letter being sent."  Do you see that?

 5     A.   I do.

 6     Q.   Is this saying there was an issue with EDI

 7 claims getting acknowledged?

 8     A.   I think what it is saying is that we don't even

 9 understand that EDI has its own acknowledgment process.

10 This was in the very beginning here.  We haven't drafted

11 the December 7th response and this was my understanding

12 in mid November.

13     Q.   Now, I am confused a little bit my your answer.

14 There is a distinction here between what this is saying

15 and your explanation of what is saying.  And this bullet

16 is not saying that you have not yet drafted or that you

17 have a confusion.  This bullet is simply saying that

18 there is an issue with respect to acknowledgment of both

19 EDI and paper claims.  Right?

20     A.   No.

21          (Question read.)

22          THE WITNESS:  Can you ask me a different way.

23 There is like three questions in what she read back.

24 BY MR. STRUMWASSER:

25     Q.   Sure.  For a moment let's you and I agree that
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 1 there is a distinction between what this bullet says and

 2 the reason why you wrote this bullet.  Are we clear on

 3 that distinction?

 4     A.   Sure.

 5     Q.   So to the extent that you would like to answer

 6 both halves that is fine.  I would like to focus on what

 7 the bullet says first.  So am I correct that this bullet

 8 is saying that there is a late EDI or paper claims

 9 acknowledgment issue?

10     A.   I think -- yes.  I think it is saying that even

11 EDI claims need to be acknowledged.  And the way that

12 the acknowledgment letter that Lois and I understood at

13 the time was working came from claims exchange and

14 triggered on the 15th day.  And if something arrived

15 after the 15th day into claims exchange, it would never

16 be triggered.

17     Q.   Just to get closure on this, the acknowledgment

18 of the EDI claims does not come out of claims exchange,

19 right?

20     A.   Correct.

21     Q.   It comes out of the front end that receives

22 from the clearinghouse; right?

23     A.   Yes.

24     Q.   Not withstanding this entry, it is our common

25 understanding here there was not an  issue regarding
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 1 acknowledgment of EDI claims, right?

 2     A.   Ultimately that is what I learned, but at this

 3 time I didn't understand that.

 4     Q.   In any event, in the right-hand column we have

 5 a statement, "an acknowledgment letter audit process

 6 must be implemented for new day claims delivered late."

 7 Do you see that?

 8     A.   I do.

 9     Q.   Delivered to whom or to what?

10     A.   I think this is saying that if a new day claim

11 makes it into claims exchange on day 16, the

12 acknowledgment letter process that we understood at the

13 time and believed was related to this issue, that letter

14 wasn't going.

15     Q.   This isn't diagnostic, this is prescriptive.

16 It says an acknowledgment letter audit process must be

17 implemented.  So what kind of audit process were you

18 contemplating when you wrote this bullet?

19     A.   That we would have some kind of report that

20 would look for claims into claims exchange after the

21 15th day when the report was being automatically

22 triggered.

23     Q.   Your testimony is that today acknowledgment

24 letters for paper claims processed on RIMS go out from

25 RIMS; right?
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 1     A.   Well, not exactly.  So on a daily basis, we

 2 extract from RIMS those claims members and the details

 3 that need to be sent an acknowledgment letter and that

 4 Excel file is merged with a word document and

 5 auto-populated.

 6     Q.   The reason I am asking that question in this

 7 context is that it is still possible that some paper

 8 claims will get to RIMS more than 15 working days after

 9 they were received by the Company; right?

10     A.   Highly unusual, but it is possible.

11     Q.   My question is, does the process that you say

12 is now in place -- the process you just now described,

13 does it have the ability to detect claims in possession

14 of PacifiCare that are not going to make it into RIMS in

15 15 days and will need to be acknowledged?

16     A.   It does.

17     Q.   Where does that processes lie?

18     A.   It is the same process.  The parameters of the

19 data that is pulled daily looks for that as well.

20     Q.   The program that looks for these claims is not

21 in RIMS itself?

22     A.   It is an extract of RIMS made on a daily basis.

23     Q.   If it is possible that a claim won't get to

24 RIMS in 15 working days, how would that claim get into

25 the Excel process you just described?
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 1     A.   I was answering the question from what is in

 2 claims exchange.  So if a claim doesn't work its way to

 3 claims exchange and depending on if it is a provider

 4 claim or a member claim, the number of days, it will

 5 receive a late acknowledgment letter when it gets there.

 6     Q.   When was that process implemented?

 7     A.   March 1st, 2008.

 8          MR. VELKEI:  Your Honor, this document is in

 9 evidence already at 370.

10          THE COURT:  This page?

11          MR. VELKEI:  The whole document, as far as I

12 can see.

13          MR. STRUMWASSER:  I am not at all surprised.  I

14 thought that the regulatory report was a standalone

15 document and that is what I managed to capture.

16          MR. VELKEI:  It is not a big deal.

17          THE COURT:  We don't want things twice.

18          Thanks to Mr. Velkei we discovered that 370 is

19 the same as the proposed 750, and it is actually already

20 confidential so I am going to return what was proposed

21 to be 750 and reuse that number for whatever the next

22 document is.

23          MR. STRUMWASSER:  Would you Your Honor prefer

24 that the Reporter change the references to 750?

25          THE COURT:  If we did reference 750, we should
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 1 reference 730.

 2          MR. VELKEI:  No objection here.

 3          MR. STRUMWASSER:  I would like to nominate for

 4 the new 750.

 5          THE COURT:  This is California Regulatory

 6 Update, December 1st, 2007.

 7          (Exhibit 750 marked for Identification.)

 8          THE WITNESS:  I'm ready.

 9 BY MR. STRUMWASSER:

10     Q.   We have here the December 12, 2007 edition of

11 your California regulatory update, right?

12     A.   Yes.

13     Q.   So this is five days after your response to

14 CDI's market conduct reports, right?

15     A.   It is.

16     Q.   On 7697.  The second page of the document, we

17 have a list of California regulatory issues.  And under

18 CDI  there are some items listed, right?

19     A.   Yes.

20     Q.   And we have as a last sub bullet the reference

21 to the acknowledgment letters and you say that the

22 accurate estimate is 82K, and that simply reflects the

23 calculations that went into your December 7 letter?

24     A.   It is repeat of what is in the December 7th

25 letter, yes.
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 1     Q.   And on 7698 and 99, we have California

 2 PacifiCare corrective actions, correct?

 3     A.   Yes.

 4     Q.   And we have nine major corrective action and

 5 claims rework project.  It is not projects.  What would

 6 you call these nine things on these two pages?

 7     A.   Well, this was an early version of how we were

 8 going to define teams and monitor corrective actions.

 9 We ultimately had 12.  This was the first draft of

10 structuring our corrective actions.

11     Q.   And each of those 12 things, what do you call

12 those, was that an area?

13     A.   Corrective actions.

14     Q.   So we have here nine corrective actions and a

15 designation which of them applied to DMHC, which to CDI,

16 which to both; right?

17     A.   Yes.

18     Q.   And by my count seven of the nine corrective

19 actions applied to DMHC and seven of the nine applied to

20 CDI .  Is that consistent with your recollection of the

21 circumstances?

22     A.   Well, that's probably -- I haven't checked it,

23 but that's what we were thinking in December.  I know

24 that we ultimately had 12, so how that split worked I

25 would have to look at the documents.
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 1     Q.   Understood.

 2          MR. STRUMWASSER:  Exhibit 751, Your Honor.

 3          THE COURT:  Is an email with a top date of

 4 October 16th, 2007.

 5          MR. VELKEI:  Your Honor, we can remove

 6 confidentiality.

 7          (Exhibit 751 marked for Identification.)

 8          THE WITNESS:  I'm ready.

 9 BY MR. STRUMWASSER:

10     Q.   So we have an email from Mr. McMahon to you.

11 And the salutation is followed by here is a paste-in of

12 what the draft earnings script says about PHS.  What is

13 a draft earnings script?

14     A.   When public companies report their quarterly

15 financial statements, it is generally accompanied with a

16 teleconference that Wall Street shareholders, interested

17 parties may dial into and there are prepared

18 announcements.  And he is making reference to is script

19 for the third quarter of 2007 UnitedHealth Group

20 financial statement release.

21     Q.   And so the scripts called for the statement to

22 be made this quarter.  "We have done what we told you we

23 would do," and five bullets; right?

24     A.   That's what he is telling me, yes.

25     Q.   This is prepared prior to the investor call,



10326

 1 right?

 2     A.   Yes.

 3     Q.   So then it says so here is the question from

 4 the line of Matthew Borsch at Goldman Sachs.  And it

 5 says, "Ah yeah Steve what exactly have you done to

 6 address the PHS integration issues I'm still hearin a

 7 bunch of noise from the Coast".

 8          That was a question that was actually received

 9 from somebody at Goldman during the investor call; is

10 that right?

11     A.   No.  He is anticipating that Mr. Borsch will

12 ask a question like that.  Mr. Borsch has done numerous

13 broker surveys in his role as a Wall Street analyst in

14 the healthcare industry.  So he is expecting Mr. Borsch

15 to follow up on some of the surveys he has done of

16 California brokers.

17     Q.   In anticipation of that we have a script for,

18 the response which starts with Mr. Hemsley saying I will

19 let Dirk McMahon answer that question; right?

20          MR. VELKEI:  I object to the relevance of this.

21          THE COURT:  What is the relevance?

22          MR. STRUMWASSER:  I am trying to get to the

23 last paragraph.

24          THE COURT:  Let's make it up there.

25
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 1 BY MR. STRUMWASSER:

 2     Q.   So this is all a part of the script to let Dirk

 3 McMahon answer that question?

 4     A.   No, that is not part of the script.  He is just

 5 preparing in his head for ad hoc questions, and he is

 6 asking me is the answer complete and accurate.

 7     Q.   So he is proposing to give Mr. Hemsley or to

 8 have himself the answer, "Well, Mat, we have done a

 9 great deal in the area of broker service.  Our

10 outstanding issues at this point are almost nil.  We

11 have also done some work to shore up operations for

12 paying PHS claims which are too disbursed.  Finally, we

13 are working diligently in the area of provider dispute

14 resolution, we have improved our intake mechanisms and

15 adding processing capacity."

16          Then Mr. McMahon asks you how would you add to

17 or change my answer, correct?

18     A.   That's what it says.

19     Q.   Do you know if you responded to this?

20     A.   I don't remember.

21     Q.   Sitting here today do you think that is an

22 accurate description of the status of the integration

23 issues in the third quarter of 2007?

24          MR. VELKEI:  Your Honor, objection; relevance.

25          THE COURT:  What's the relevancy?
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 1          MR. STRUMWASSER:  The integration issues in the

 2 third quarter of 2007 is much of what we have talked

 3 about in this case.

 4          MR. VELKEI:  And we have spent a lot of time

 5 talking about it.  Now we are getting into earning

 6 scripts and what may or may not be said to investors in

 7 the context of a call?

 8          MR. STRUMWASSER:  The witness has talked about

 9 how they had -- how they were proactively responding go

10 to these challenges and had programs going, and this

11 does not appear to be consistent with that.  I want to

12 know whether the witness, in fact, said this is a

13 perfectly good answer or she has to have it corrected or

14 whether this does not, in fact, reflect her

15 understanding.

16          THE COURT:  The question is why is that

17 relevant to the issues that need to be decided in this

18 matter.  What does it go to?

19          MR. STRUMWASSER:  It goes to the seriousness of

20 the Company's response and the candor of the answers

21 that have been given in this proceeding.

22          THE COURT:  All right, I'll allow it.

23 BY MR. STRUMWASSER:

24     Q.   Do you believe this passage starting with

25 "Well, Mat" is a accurate reflection of the
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 1 circumstances of the integration as of the third quarter

 2 of '07?

 3     A.   Yes.  I think the answer is sufficient for the

 4 context of Q3.  There were public disclosures made in

 5 the PacifiCare integration in the second quarter.  At

 6 this point I have no idea about acknowledgment letter

 7 issues.  I have no idea about lait paid claims, the two

 8 predominant things that came out a month after this

 9 conversation.

10          So given all of the other things we had said to

11 the public prior to this, I think this was a fair

12 representation of what had happened in the last 90 days.

13     Q.   Do you have a copy of Exhibit 5265 or would you

14 like a new one?

15     A.   I have it.

16     Q.   So Ms. Berkel, you testified about this

17 memorandum that you prepared in July of 2007.  Do you

18 recall that?

19     A.   I do.

20     Q.   And you prepared it because your boss Mr.

21 McMahon had asked for a summary about the things that

22 PacifiCare was facing in the Summer of '07; right?

23     A.   Yes, he asked me to summarize all of the

24 activities and changes we had experienced.

25     Q.   Particularly with respect to integration and
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 1 the timeline for integration, right?

 2     A.   I think my list is comprehensive beyond

 3 integration.

 4     Q.   7793, starting on line 14.

 5              "Can you explain what 5265 is,

 6          Ms. Berkel?

 7              "ANSWER:   Yes.  It is a summary

 8          of things that were part of our

 9          integration and timeline being from

10          the Summer of 2005 to the Summer of

11          2007.

12              "QUESTION:   What prompted you to

13          prepare it?

14              "ANSWER:   My boss Dirk McMahon

15          asked for a summary of the things

16          that we were facing in the Summer of

17          2007, so this is one of the things

18          that I prepared for him."

19          Do you recall that testimony?

20     A.   I do.

21     Q.   On pages 1939 and 1940 we have an executive

22 summary of your memorandum.  Right?

23     A.   Yes.

24     Q.   On 1979 we have at the top a heading Due

25 Diligence Gaps Impacting the Going-In Position," do you
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 1 see that?

 2     A.   I do.

 3     Q.   This heading is saying that United and

 4 PacifiCare had gaps in their due diligence efforts

 5 regarding PacifiCare's integration; right?

 6     A.   No.  I was really commenting upon a gap in the

 7 capital that needed to be set aside to migrate.

 8     Q.   So the phrase "due diligence gap" refers to a

 9 gap in capital?

10     A.   A gap in quantifying the capital in the Summer

11 of 2005.

12     Q.   It is your testimony that the heading "due

13 diligence gaps refers to inadequate capital" as between

14 what was estimated between due diligence and what was

15 actually required?

16     A.   That's right.

17     Q.   And that due diligence gap has no reference to

18 anything other than capital?

19     A.   Yes.  My focus was entirely capital in that

20 subsection.

21     Q.   The first bullet is "PacifiCare's operational

22 infrastructure was combined for commercial and Medicare

23 - UHG's separation has weakened performance."

24          The point is that the first bullet is saying

25 that PacifiCare's operational infrastructure was



10332

 1 combined for commercial and Medicare and UHG separated

 2 them; right?

 3     A.   The words mean that to you.  And what I am

 4 really focussed here is in the Summer of 2007 the

 5 Ovations' team is proposing to move Medicare to the

 6 COSMOS engine and the UnitedHealthcare organization is

 7 proposing to use NICE and United platform.  So if you

 8 read the whole thing, had that been clear in the Summer

 9 of 2005, there would have been capital for a migration

10 for Medicare separate from a migration for commercial.

11 BY MR. STRUMWASSER:

12     Q.   Except the bullet says "UHG's separation has

13 weakened performance," which implies that the separation

14 has taken place, doesn't it?

15     A.   I am referencing their medical management

16 separation.  So instead of having a single nurse --

17 let's pick on Cedar Sinai -- we now have two.  One for

18 commercial and one for Ovations.  And HMO relies heavily

19 bed day management and the medical management review

20 and.  I was making reference to why do we need to

21 operate our HMO business separate for commercial and

22 Medicare.

23     Q.   In the ordinary course the phrase "operational

24 infrastructure" would include the infrastructure for

25 claims paid, wouldn't it?
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 1     A.   It could.

 2     Q.   Sticking with that same bullet.  It says that

 3 UHG's separation has weakened performance.  It doesn't

 4 say that we don't have enough money or that there was

 5 capital requirement that wasn't serviced, it says

 6 "performance weakened," right?

 7          MR. VELKEI:  Argumentative.

 8          THE COURT:  It says that.

 9 BY MR. STRUMWASSER:

10     Q.   Would you agree weakened performance does not

11 refer to the capital available for the separation?

12     A.   You read that bullet that way, but I'm telling

13 you that my context of this was about capital.

14     Q.   Did separation of commercial and Medicare

15 infrastructure lead to weakened performance in addition

16 to additional capital requirements?

17     A.   I would tell you that the separation of HMO

18 commercial and Medicare specifically our medical

19 management did lead to weakened performance.  I am not

20 discussing anything about RIMS or PHLIC here.

21     Q.   And you are not discussing anything with

22 respect to weakened performance either, right?

23     A.   I don't understand what you are asking.

24     Q.   Your testimony a moment ago was this isn't

25 about the performance of the combined infrastructure,
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 1 but about the capital adequacy for the two structures.

 2     A.   Right.

 3     Q.   So you are not really talking about weakened

 4 performance at all under the first bullet in your

 5 testimony today, right?

 6     A.   My intention was to say if you are going to

 7 spend $8 billion dollars, you better adequately plan for

 8 those system migrations from a capital perspective.

 9          MR. STRUMWASSER:  I don't think I got an answer

10 to my question, Your Honor.

11          THE COURT:  Do you want to repeat it.

12          (Question read.)

13          MR. VELKEI:  I think she has answered.

14          MR. STRUMWASSER:  I don't think it was

15 answered.

16          THE COURT:  I don't think it was answered

17 either, but I am not sure you need one.  It says what it

18 says.

19          MR. STRUMWASSER:  Okay.

20 BY MR. STRUMWASSER:

21     Q.   Third bullet, "Prior UHG acquisitions had not

22 been integrated or migrated," do you see?

23     A.   That is correct.  I do.

24     Q.   "Facing this brutal fact should have led to

25 different conclusions about" -- we have two bullets, two



10335

 1 sub-bullets; right?

 2     A.   There are two sub-bullets.

 3     Q.   The first is the cost of migrating PacifiCare's

 4 single operating platform into UHC, Ovations and so on

 5 was not adequately estimated over the five years."

 6          THE COURT:  First five.

 7 BY MR. STRUMWASSER:

 8     Q.   "Nor were capital and resources adequately set

 9 aside," you see that?

10     A.   Yes, I see it.

11     Q.   That point was entirely about cost and capital;

12 right?

13     A.   Yes.

14     Q.   And then there is a second point, right, second

15 bullet, right?

16     A.   Yes.

17     Q.   That says that there were lofty goals that PHS

18 would be migrated in 2007 and United's technology would

19 benefit members, employers and providers without

20 adequate resource planning.  Do you see that?

21     A.   I see that.

22     Q.   Now, when you testified on direct, you

23 mentioned that there were four issues on these pages 39

24 and 40 that related to PHLIC.

25          You identified CareTrust Network transition
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 1 impact under the going-in positions.

 2          You identified under integration, speed,

 3 savings and quality section, the discussion of fee

 4 schedule maintenance, claims overpayment recoveries,

 5 correspondence routing.

 6          You identified the sales strategy challenges.

 7 and then only 1940 you identified the reference to the

 8 change in employee benefits.  Do you recall that?

 9     A.   Not specifically, but okay.

10     Q.   Would you agree that at the time of the

11 acquisition there was an expectation that RIMS claims

12 processing would be migrated onto UNET?

13          MR. VELKEI:  Asked and answered.  We spent

14 three days on it, Your Honor.

15          THE COURT:  I'm going to allow it.

16          THE WITNESS:  You have showed me documents that

17 say people were evaluating that.  Very early on I never

18 had the expectations that PHLIC would be administered on

19 United platform.

20 BY MR. STRUMWASSER:

21     Q.   I understand the course of the testimony and

22 the documentary evidence, but I am trying to focus now

23 on the state of mind of relevant people and your state

24 of mind at the time of the acquisition and the due

25 diligence.  So we are talking 2005 leading up to the
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 1 December close.  Are you with me?

 2          MR. VELKEI:  I am confused.  Who's state of

 3 mind?  The whole company's and members, or just members?

 4          MR. STRUMWASSER:  Yeah, the general

 5 expectations of the Company.

 6          MR. VELKEI:  She can only speak to her

 7 knowledge.  Objection.  Lacks foundation.

 8          MR. STRUMWASSER:  This entire page is about

 9 what she believed the company expected.

10          THE COURT:  Based on the what she believes, I

11 will allow it.

12 BY MR. STRUMWASSER:

13     Q.   In late 2005 during the due diligence period

14 and leading up to the close of the transaction there was

15 a general expectation that RIMS claims processing could

16 be moved to UNET; right?

17     A.   No, I think the organization was entirely

18 focussed on HMO migrating to United platform.  And I do

19 not remember any substantive time being devoted to RIMS

20 being migrated.

21     Q.   I am happy to take that question [sic], but I

22 want make sure I have the answer that I think I have.

23 You are saying that you don't remember to have any

24 substantive time, which I am going to read to be

25 substantial time, being devoted to RIMS migration.  But
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 1 that isn't entirely the same as there was not an

 2 expectation that the migration would take place.

 3          So is it your testimony that people, in fact,

 4 did not particularly believe that the RIMS claims would

 5 be migrated to UNET?

 6          MR. VELKEI:  Now we are talking about certain

 7 unidentified person's within a 25,000-person

 8 organization.

 9          THE COURT:  Well, I am limiting it to

10 Mr. Berkel's belief.

11          MR. STRUMWASSER:  Ms. Berkel's belief about

12 what the company expected.

13          THE COURT:  We keep coming back to this because

14 I don't believe that you have gotten an answer.

15          So it is very important that you listen to the

16 question and answer the questions that is asked and not

17 place some other question there in your answer.  And

18 that's why I am allowing it.  Go ahead.

19 BY MR. STRUMWASSER

20     Q.   So the question is whether or not there was a

21 general expectation as you understand during this 2005

22 period that I have referred to that claims being

23 processed on RIMS would be migrating to UNET?

24     A.   So, no, I don't remember any general

25 expectation.  I did not participate in due diligence.  I
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 1 see the documents that you show in the beginning of

 2 2006.  That was not what my understanding was.  We had

 3 three billion members and 2.8 million of them were HMO

 4 members.

 5     Q.   Beyond the four issues that you testified on

 6 direct pertain to PHLIC you testified that the remaining

 7 issues that are he enumerated on pages 1939 and 1940,

 8 related to HMO or PacifiCare products other than PPO.

 9 Do you recall that?

10     A.   In general, yes.

11     Q.   So is it your understanding that the lofty

12 goals that PHS will be migrated in 2007 did not pertain

13 to RIMS and UNET?

14     A.   Yes, they did not.  I stepped into this new

15 role.  One of the responsibilities of that was to look

16 at NICE migration.  And we had launched United product

17 for PPO in 2006.  We had discontinued a self-directed

18 health plan product July 1st of 2007 and we knew that we

19 would be discontinuing more PHLIC products with the

20 passage of time.

21     Q.   Do you recall seeing documents that I showed

22 you that referred to the goals of migrating RIMS to

23 UNET?

24          MR. VELKEI:  Objection; argumentative.

25          THE COURT:  Overruled.
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 1 BY MR. STRUMWASSER:

 2     Q.   In particular migrating in 2007?

 3     A.   Are you asking me if I specifically remember

 4 which document it was?

 5     Q.   Whether you have a sense that you have seen

 6 documents that show the goal of migrating RIMS and

 7 QicLink to UNET in 2007?

 8          MR. VELKEI:  The record demonstrates that those

 9 documents were for the Spring of 2006 not 2007.

10          MR. STRUMWASSER:  I don't think that was an

11 objection.

12          MR. VELKEI:  I don't appreciate you misstating

13 the record to the witness.  We have been through a lot

14 of documents.  If you have specific documents to show --

15          THE COURT:  Just ask her if she remembers.

16 Either she does or she doesn't.

17          THE WITNESS:  I don't remember.

18          (Afternoon recess.)

19

20          MR. VELKEI:  I have 745 that needed redactions.

21 The cell phone and the home phone redactions, 745 and

22 744.  So this one here is 744.

23 BY MR. STRUMWASSER::

24     Q.   I would like you to look at three exhibits,

25 647, 648 and 650.
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 1     A.   I'm ready.

 2     Q.   Let's take a look, first, at 648.  This is a

 3 February 16, 2006 email and you are copied on that;

 4 right?

 5     A.   Yes.

 6     Q.   And the attachment is entitled Preliminary

 7 Migration Strategy by Platform, and the sixth bullet is

 8 RIMS, PPO and some other stuff.  Migration platform is

 9 UNET and the target completion date is completing by

10 6/1/07.  Do you see that?

11     A.   I see that this page is dated January 13, 2006

12 and it has an April 1st, 2006 date, which would be

13 completely unrealistic for PHLIC to be on UNET by then

14 but realistic to sell UHIC products on United platform

15 by then.

16     Q.   650, which is an April 5, '06 email, and you

17 are the recipient on that one, right?  Let's turn to

18 6195.  The primary assumption listed there is QicLink

19 migration to UNET completed by December '07.  Do you see

20 that?

21     A.   Yes, I see that.

22     Q.   Let's take a look at 647, which is March 3 of

23 '06 and turn to page 5865.  We have here transition of a

24 bunch of systems including RIMS QicLink and at the

25 bottom it says completion by June of 2007.  Do you see
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 1 that?

 2     A.   I see that page 5 says that, but it

 3 specifically says enable California PPO new business on

 4 UNET, which is not a reference to PHLIC being on United

 5 platform.

 6     Q.   Would you disagree with the proposition that

 7 there were lofty goals, maybe not the lofty goals that

 8 you are talking about, but there are lofty goals to have

 9 RIMS migrated in 2007?

10     A.   No, I would agree that there were

11 considerations but there was never a project and never a

12 goal.

13     Q.   The statement that United's technology would

14 benefit members, employers and providers that were

15 broadly communicated without adequate capital and

16 resource planning, does that statement in Exhibit 5265

17 pertain to PHLIC?

18     A.   I was thinking of our HMO membership, the

19 ILLIAD, the NICE membership.

20     Q.   The answer is no?

21     A.   No.

22     Q.   Yes, the answer is no.

23          THE COURT:  Yes, the answer is no.

24          THE WITNESS:  Thank you.

25
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 1 BY MR. STRUMWASSER::

 2     Q.   In fact, United and PacifiCare made statements

 3 at the investigatory hearing before Commissioner

 4 Garamendi that United's technology would improve

 5 service; right?

 6          MR. VELKEI:  Objection; asked and answered.

 7          THE COURT:  We have gone down this road.  I

 8 don't believe that your job is to get this witness to

 9 agree with you.  I see that there is a disconnect.  I

10 understand where it is.  I think both sides have enough

11 to argue their positions and I don't think we need to

12 down this road again.

13 BY MR. STRUMWASSER:

14     Q.   Still on 1939 of 5265.   You see the heading

15 going-in position?

16     A.   Yes.

17     Q.   California regulatory commitments based on UHG

18 scripts/talking points at the public hearings 8/2005

19 through 12/2005 have not been kept.  Do you see that?

20     A.   I see that.

21     Q.   You specifically list among those commitments,

22 only 200 positions would be eliminated; right?

23     A.   That's what the document says.

24     Q.   And the document says United's capital

25 investments and existing technology would bring improved
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 1 service to members and providers; right?

 2     A.   Yes.

 3     Q.   Both of those commitments were made at the CDI

 4 November 1, '05 hearing before Commissioner Garamendi;

 5 right?

 6     A.   If I remember that exhibit.  I wasn't there.

 7     Q.   It is 625 if you want to review it.

 8          You recognize that those were commitment made

 9 to the Commissioner; right?

10          MR. VELKEI:  Objection.  Assumes facts not in

11 evidence.  I don't think the witness testified as to

12 what was said at the hearings.

13          THE COURT:  She has seen the documents, has she

14 not?

15          MR. VELKEI:  She has seen selected portions of

16 a 400-page document, Your Honor.

17          THE COURT:  I will allow the question.

18          Would you repeat it, please.

19          (Question read.)

20          MR. STRUMWASSER:  May I rephrase?

21          THE COURT:  Sure.

22 BY MR. STRUMWASSER:

23     Q.   You recognize, do you not, that commitments

24 were made to Commissioner Garamendi during the

25 November 2005 hearing by United and PacifiCare?
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 1     A.   I don't know if I would call them commitments.

 2 We have an actual document which we call the

 3 Undertakings document that talks about what we are going

 4 to do.  So it was a public hearing.  We answered a lot

 5 of questions.  And my recollection when I was answering

 6 your questions prior was he was asking a lot of

 7 questions about HMO, too.

 8     Q.   The Undertakings documents did not exist on

 9 November 1, 2005, did it?

10     A.   The final one, no.  Certainly drafts existed.

11     Q.   Ms. Berkel, the statement on page 1939 is

12 California regulatory commitments based on UHG

13 script/talking points at the public hearings 8/2005

14 through 12/2005 have not been kept.  There are two

15 bullets under that, the 200 positions eliminated and the

16 United capital investments.

17          My question to you is, you are aware that both

18 of those points were made in oral comments by United and

19 PacifiCare executives in the Garamendi hearing; right?

20     A.   I don't know with certainty that the positions

21 were discussed.  I remember you pointing out capital

22 numbers that were PacifiCare Health Systems in total

23 related.

24     Q.   And you don't remember the 200 positions?

25     A.   I don't recall that now.
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 1     Q.   I will simply represent to you that that

 2 statement was made by PacifiCare officials.

 3          So my question to you is, were those comments

 4 not regulatory commitments as you were using that phrase

 5 in the 5265?

 6     A.   In the context of 5265, those were my two

 7 examples.  I would add that we offered PPO product so

 8 California consumers could choose from a PPO perspective

 9 the United technology.

10     Q.   So that was a yes?

11     A.   In the context of 5265 that was my intention,

12 yes.

13     Q.   In the parenthetical of the 200 positions you

14 are citing results from the April 2007 turnover report

15 in evidence, aren't you?

16     A.   Probably.

17     Q.   You are saying that the Company said that --

18 told the regulator's that there would only be 200

19 positions eliminated, but, in fact, we have lost 2,202

20 people, and of that number, we have laid off 1104;

21 right?

22     A.   Yes.

23     Q.   Your prior testimony is shortly after you

24 received Mr. Peterson's document that contained -- that

25 referenced these 2,202 people, that you came to conclude
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 1 that that was not an unusual level of attrition; right?

 2          MR. VELKEI:  Misstates the testimony.

 3          THE COURT:  Overruled.

 4          THE WITNESS:  That's what he was telling me,

 5 that the comparison was similar to UnitedHealth Group

 6 information over that same 16-month period.

 7 BY MR. STRUMWASSER:

 8     Q.   My understanding of your testimony is that you

 9 came to agree with him that it was not unusual.

10     A.   I was taking his perspective since he was a

11 human resource person and I wasn't.

12     Q.   And yet here, a couple of months later, you are

13 citing those same numbers as evidence that there was

14 high attrition, are you not?

15          MR. VELKEI:  It is less than one month later.

16          THE WITNESS:  No.  I am making a comparison of

17 200 to what, in fact, turned out to be the case at that

18 time.  The 1,104 is not a California only number.

19 BY MR. STRUMWASSER:

20     Q.   The second bullet, going-in position, the

21 CareTrust Network transition impact, you did testify

22 that this affected PacifiCare -- that this affected

23 PHLIC; right?

24     A.   Yes.

25     Q.   And the CTN transition involved United's effort
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 1 to recontract CTN providers under United contracts;

 2 right?

 3     A.   Yes.

 4     Q.   And PacifiCare members did not need access to

 5 CTN providers?

 6          MR. VELKEI:  Vague as to time.

 7          THE COURT:  At the time they were doing the CTN

 8 transition.

 9          THE WITNESS:  Existing PacifiCare members

10 wouldn't necessarily need CTN GAP providers unless they

11 were in those areas and had new diagnoses that they

12 would want to choose from them.  But it would certainly

13 give PHLIC the opportunity grow its business in

14 California where the GAP existed.

15 BY MR. STRUMWASSER:

16     Q.   So is it your testimony that the first half of

17 2006 there was a desire to grow PLIHC's PPO business?

18     A.   We had goals for PPO growth, yes, in

19 California.

20     Q.   So it was not an item of PacifiCare's business

21 plan -- or United's business plan in the first half of

22 2006 to migrate the PPO business off of PHLIC and on to

23 United?

24          MR. VELKEI:  Objection; asked and answered.

25          THE COURT:  I'll allow it.
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 1          THE WITNESS:  Yes.  PacifiCare and United

 2 intended to file United product and have groups

 3 voluntarily choose the United platform technology.  At

 4 the same time PacifiCare and United had PPO marketshare

 5 growth goals regardless of the product.

 6 BY MR. STRUMWASSER:

 7     Q.   I am going to be referring to Exhibit 455.

 8 Directing your attention to page 0795, I would like you

 9 to confirm that the 2,202 number is California specific?

10     A.   Yes, it is.  I was wrong.

11     Q.     In the third bullet under the CareTrust

12 Network, page 1939 of 5265, synergies defined expected

13 California contract remediation to result in millions of

14 health care cost savings, missed economic reality -

15 providers existing CTN rate have no economic incentive

16 to agree to lower rates because there is no real change

17 in volume.

18          Do you see that?

19     A.   I do see that.

20     Q.   So going in it was United's expectation that

21 they would be able to achieve synergies in recontracting

22 CTN providers by offering those providers lower rates

23 than the CTN rates; right?

24     A.   It is not as simple as that, no.

25     Q.   Was that a part of their expectation?
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 1     A.   A very small part.

 2     Q.   What other part is there?

 3     A.   The economic leverage of PacifiCare and United

 4 combined, including lower contract pricing for HMO

 5 customers.

 6     Q.   The general proposition is HMO customers don't

 7 use a provider network; right?

 8     A.   They absolutely use a network, yes.

 9     Q.   Aside from POS products, HMO members don't use

10 the CTN Network as CTN.  It may that the CTN providers

11 have HMO agreements with the Company, but they are not

12 being serviced -- they weren't being serviced under the

13 CTN contracts except for POS?

14     A.   Yes, that's true.

15     Q.   In fact, the CTN providers were not willing to

16 accept lower rates than the CTN contract were they?

17     A.   Yes, my understanding is that the contracts

18 were, in fact, more expensive than the CTN rates.

19     Q.   That is to say what the reimbursements were on

20 average higher for the United contracts than they had

21 been for the CTN contracts?

22     A.   Correct.

23     Q.   You previously testified that the reason United

24 was initially offering providers lower rates than the

25 CTN price was in many cases simply because the DOJ
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 1 prevented United from knowing what the CTN rates were;

 2 right?

 3     A.   That's my understanding.

 4     Q.   You testified that that upset providers about

 5 the United offers; right?

 6     A.   That's my understanding.

 7     Q.   You further testified that United made these

 8 lower rate offers because United's contract negotiators

 9 didn't know the market rates in the area that they were

10 negotiating; right?

11          MR. VELKEI:  Misstates her testimony.

12          THE WITNESS:  I thought I heard Elena McFann

13 testify that the contract negotiation team used market

14 rates, but I am not the right person to ask that

15 question.

16 BY MR. STRUMWASSER:

17     Q.   And we begin with a question.

18              "Realistically speaking, didn't

19          the folks that were engaged in the

20          recontracting efforts have some sense

21          of what the pricing was in a

22          particular area?

23              "ANSWER:  Well, no.  So we added

24          resources from across the country to

25          work through these negotiations so
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 1          people who were assisting might know

 2          the nature of what the Sacramento" --

 3          Do you recall that testimony?

 4     A.   I do now.

 5     Q.   Would you agree that the lower contract price

 6 that PacifiCare was proposing to providers may have

 7 stemmed in part from not knowing what the CTN rate was?

 8 And may also have been a product of the negotiators not

 9 knowing the local market rate.  But was it true that it

10 was part of United's going-in strategy to obtain

11 reimbursement rates that were lower than CTN, wasn't it?

12          MR. VELKEI:  Calls for speculation.

13          MR. STRUMWASSER:  This is a topic that she has

14 written about.

15          THE COURT:  Do you understand the question?

16          THE WITNESS:  I do.

17          THE COURT:  All right.  I'll allow it.

18          THE WITNESS:  I think that those are three

19 reasons, yes.

20 BY MR. STRUMWASSER:

21     Q.   Now the heading Integration, Speed, Savings,

22 quality - pick two we missed on quality.  Are you there?

23     A.   Yes.

24     Q.   This is a heading that lists three

25 things, integration, speed, savings and quality; right?
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 1     A.   Yes.

 2     Q.   Am I correct in reading the phrase "pick two"

 3 to be saying in retrospect at least we could have any

 4 two of those three but we couldn't have all three?

 5     A.   I think we missed on quality and that is what

 6 I'm saying.

 7     Q.   I gather that.  But as to the phrase "pick

 8 two," are you pointing out that there was an

 9 inherent tension between, speed, savings and quality

10 such that it was unrealistic to think you could achieve

11 all three?

12     A.   I don't know if it was as conscious as that,

13 no.

14     Q.   Under that the first bullet, PacifiCare

15 leadership not continuing in UHG urged a rapid

16 integration in January of 2006 contradicting initial

17 going-in position.  Do you see that?

18     A.   I see that.

19     Q.   Who are the PacifiCare leadership who was not

20 continuing in UHG who you are referring to here?

21     A.   I am referring to Howie Phanstiel.

22     Q.   What was his position at the time of the

23 acquisition?

24     A.   He was CEO of PacifiCare Health Systems.

25     Q.   It was he who was urging going rapid in 2006?
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 1     A.   It was.

 2     Q.   Did he know at the time, in January of 2006,

 3 that he was not going to be staying with UHG?

 4     A.   I don't know.

 5     Q.   And what is the initial going-in position that

 6 he was contradicting?

 7     A.   I am referring to the 200 California positions.

 8     Q.   So is it your opinion that the substantially

 9 greater layoffs that occurred in the Spring of 2006 were

10 necessitated by an accelerated integration schedule?

11     A.   No, I wouldn't say it that way.  I don't think

12 they were necessitated.  I think it was an outcome.

13     Q.   It was a product of the acceleration?

14     A.   Yes.

15     Q.   Mr. Phanstiel?  I am trying to understand, in

16 his position he was able to cause this contradiction.

17 He is the outgoing head of PacifiCare Health Systems.

18 Did he go to United and say, hey, I think we can

19 accelerate this and get some synergies fast?

20     A.   That's my understanding, yes.

21     Q.   Do you know to whom at United he went?

22     A.   The people that he worked with doing due

23 diligence.

24     Q.   Who was that, do you know?

25     A.   I don't know specifically.
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 1     Q.   But the United due diligence team?

 2     A.   Yes.

 3     Q.   He was on the PacifiCare due diligence team?

 4     A.   He was.

 5     Q.   Was it he who suggested closing the Cypress

 6 mailroom?

 7     A.   I have no idea.

 8     Q.   But it is your understanding that it was he who

 9 put into motions the events that led to the layoffs in

10 the Spring of 2006?

11     A.   It was one of many things, I'm sure, that were

12 hatching at the time.  I'm sure it wasn't the sole item.

13     Q.   Do you know whether the decision -- do you know

14 whose decision it was to close the Cypress mailroom?

15     A.   I do not.

16     Q.   Is it safe to say that independent of the

17 closing of the Cypress mailroom, the decision to go with

18 Lason came from the United side of the transaction?

19     A.   I really don't know.

20     Q.   So what was the basis for this first bullet

21 saying PacifiCare leadership not UHG urged a rapid

22 integration?  Where did you get that from?

23     A.   I don't understand.  Where did I get it from?

24     Q.   Yeah, I mean -- yeah -- yeah.  How do you know

25 that Mr. Phanstiel was urging more rapid integration
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 1 than the going-in position?

 2     A.   Well, as PacifiCare regional management team,

 3 as we were trying to take some lessons learned out of

 4 all this, we discussed that was one of the things that

 5 caused an acceleration.

 6     Q.   Do you recall from whom you heard specifically

 7 that it was Mr. Phanstiel's recommendation?

 8     A.   I don't know for sure.

 9     Q.   Third bullet.  PacifiCare management teams were

10 not included in detailed review of integration work

11 plans across all segments.  You testified on direct that

12 you were actually referring to integration plans for the

13 Medicare segment; right?

14          MR. VELKEI:  Misstates the testimony.

15          THE WITNESS:  No, I don't remember that.

16 BY MR. STRUMWASSER:

17     Q.   7799, starting at line 15.

18              "QUESTION:   Switching then to

19          the third bullet point which talks

20          about PacifiCare, it talks about,

21          'PacifiCare management teams were not

22          included in detailed review of

23          integration work plans across all

24          segments.'  Now we have heard from

25          Ms. Vonderhaar that -- testified to
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 1          her working with the Uniprise folks

 2          to understand the budget and where

 3          synergies could be established.   Is

 4          that statement then inconsistent with

 5          what is being reflected here?

 6              "ANSWER:   Well, I wasn't

 7          speaking to Ellen's example.  I was

 8          really referring to segments.  And in

 9          my mind I was referring to commercial

10          verses Medicare or our Ovations

11          segment.  Uniprise was within the

12          commercial organization.  Those

13          dialogues absolutely occurred, but

14          there were business changes being

15          contemplated for Medicare (inaudible)

16          from PacifiCare knowledge holders."

17          Do you recall that testimony?

18     A.   It was very helpful.  I agree with what I said.

19     Q.   So when you said that PacifiCare management

20 teams were not included in detail review of integration

21 work plans across all segments.  You actually meant

22 PacifiCare Medicare management team and the word "team"

23 should have been single instead of plural; right?

24     A.   At this point there was a management team for

25 commercial and a management team for Medicare.
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 1     Q.   And it is your testimony that when you were

 2 writing this document you were only talking about the

 3 management team for Medicare; right?

 4     A.   When I think about my prior answer, there were

 5 PacifiCare people in the integration planning for the

 6 things that we did on commercial.  And I don't remember

 7 a similar advisory council -- we had a commercial

 8 advisory council, but I don't have any recollection that

 9 we did so for Medicare.

10     Q.   So when you said PacifiCare management teams,

11 you really meant PacifiCare management team for

12 Medicare; right?

13     A.   I don't know that I would say that.  I wrote

14 this document three years ago.

15     Q.   Were you aware around this time, in mid '07,

16 that legacy PacifiCare employees were also complaining

17 that they were not being included on integration teams

18 and that United was making all the decisions even though

19 United didn't understand PacifiCare's platforms and

20 processes to make good decisions?

21     A.   No.

22     Q.   Did you ever hear from legacy PacifiCare

23 employees that holding a two-day meeting with them was

24 not enough to learn all about PacifiCare's processes?

25     A.   I would agree with that.
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 1     Q.   Did you ever hear it?

 2     A.   I don't know.

 3     Q.   Fourth bullet.  A full inventory of each

 4 function's accountabilities was not defined prior to

 5 work redirection.  What the reference "work redirection"

 6 to?

 7     A.   Different and new teams doing work.

 8     Q.   So the point is a general one that work was

 9 being transferred from one team to another without

10 adequate analysis of the function's accountability?

11     A.   That not every single thing could be defined

12 and shifted appropriately.

13     Q.   Let's read the passage first.  "In the name of

14 synergies, it was speed to move and then clean, which is

15 still in process."

16          Am I correct in that the phrase "speed to move"

17 meant do the integration quickly and clean up the

18 problems afterwards?

19     A.   Yes.  That's my perception at the time, yes.

20     Q.   Did you ever hear complaints from PacifiCare

21 employees that they were constantly told, just do the

22 best you can, we get to clean up later?

23     A.   No, I never did.

24     Q.   Have you ever heard the phrase 80 percent

25 solution with respect to United's management philosophy?
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 1     A.   No, I have not.

 2     Q.   You have never heard at United there was a

 3 phrase 80 percent solution, meaning you would plan

 4 something 80 percent of the way and then fix the other

 5 20 percent of the problems afterwards?

 6     A.   No, I have never heard that.  Ever.

 7     Q.   Have you ever heard the phrase "fall forward"

 8 in connection with United?

 9     A.   No.

10     Q.   The second level bullet point here.  "Routine

11 claims processes are broken, e.g., point of service out

12 of network claims processing, fee schedule maintenance

13 group retiree benefits set up, claims overpayment

14 recoveries, claim dependent correspondence routing."

15          Do you see that?

16     A.   I do.

17     Q.   Mr. Velkei said he was really struck by this

18 language describing the claims processes as being

19 broken.  Do you recall his being really struck by that?

20     A.   No, I don't.

21     Q.   7800, line 15.

22          THE COURT:  I remember it.

23          MR. VELKEI:  We all remember it.  I will

24 stipulate to that.

25
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 1 BY MR. STRUMWASSER:

 2     Q.   Your response was that the only routine claims

 3 process that was broken was the point of service out of

 4 network claims, which is an HMO product; right?

 5     A.   Yes.  The rest of these aren't really claims

 6 processes.

 7     Q.   Fee schedule maintenance is not a claims

 8 process?

 9     A.   No, it isn't.

10     Q.   Group retirees benefits setup is not a claims

11 process?

12     A.   No.  How the benefits are set up didn't relate

13 to claims processing in the issues that I am thinking

14 of.

15     Q.   Ms. Berkel, the reason you set up group retiree

16 benefits is so you know how much to pay, isn't it?

17     A.   In this context here it was about the NICE

18 system being able to administer newly defined Part D

19 benefits.

20          MR. STRUMWASSER:  Can I have an answer to my

21 question?

22          (Question read.)

23          THE WITNESS:  Yes.  And in this context it

24 related to the new federal Part D program.

25
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 1 BY MR. STRUMWASSER:

 2     Q.   And the reason you maintained fee schedules is

 3 so you know how much to pay on claims; right?

 4     A.   Yes.

 5     Q.   And claims overpayment recoveries is part of

 6 the claims payment process, is it not?

 7     A.   No.  I don't consider it to be part of the

 8 claims payment process.  We have very independent

 9 activities that identify claims overpayments.

10     Q.   And the routing of claims dependent

11 correspondence, do you consider that to be a claims

12 process?

13     A.   Claims are dependent on correspondence routing,

14 yes.

15     Q.   Do you consider the routing of claims dependent

16 correspondence to be a part of the claims process?

17     A.   Yes.  I think that was a question you asked me

18 before.

19     Q.   And would you agree that the routing of claim

20 dependent correspondence was broken during this

21 period -- or was broken after the acquisition?

22     A.   No, I wouldn't say that it was entirely broken.

23 Many documents were routed correctly and timely.  There

24 were some that were not.  The entire process itself was

25 not wholly broken.
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 1     Q.   You said entirely.  I don't see the word

 2 entirely anywhere in this bullet.  Do you?

 3     A.   No, I don't.  I'm just trying to give you the

 4 context of how I answered Mr. Velkei's question in

 5 direct.

 6     Q.   Would you agree that the claim dependent

 7 correspondence routing was broken?

 8     A.   No.

 9     Q.   Would you agree that fee schedule maintenance

10 was broken?

11     A.   Yes.  Fee schedule maintenance adding the new

12 CPT codes was broken for a year.

13     Q.   Would you agree that claims overpayment

14 recovery was broken?

15     A.   No, I would not.  At all.

16     Q.   You acknowledge that the phrase "routine claims

17 processes are broken" was strong language that

18 corresponded to the kind of person you are and your

19 inclination to tell it like it is.  Do you recall that?

20     A.   No, I don't.

21     Q.   7794, at 25.

22              "Prior to today I have had an

23          opportunity to look at this document.

24          There is some pretty strong language

25          in here.  Can you explain to me why
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 1          there is such" -- it says "strange

 2          language and what was going on?

 3              "ANSWER:   Well, the language is

 4          strong because that is kind of

 5          nature of who I am.  I am just going

 6          to tell it like it is.  And Dirk

 7          asked for a frank assessment.  I am

 8          frustrated.  I am completely

 9          frustrated because I thought we would

10          be growing HMO in the state of

11          California because now we have the

12          entire UnitedHealth Group sales force

13          being able to sell products, being

14          able to sell our California products,

15          and we are still heading down a path

16          of making change in HMO which I

17          didn't agree with."

18          Do you recall that testimony?

19     A.   I do now.

20     Q.   So is it your testimony sitting here today that

21 the only reason you were frustrated in July of 2007 was

22 because of the difficulties being encountered and the

23 direction you saw with respect to HMO, and you were not

24 frustrated at all with the direction and progress with

25 PacifiCare Life and Health Insurance Company?
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 1     A.   I am going to try to answer the question

 2 correctly.  In being frustrated in July of 2007, I was

 3 predominantly frustrated with HMO.  But I will tell you

 4 I was also frustrated with the things that resulted for

 5 PHLIC, yes.  Both.  But my predominant reason for

 6 writing this related to migrating HMO to United

 7 platform.

 8          MR. STRUMWASSER:  This would be a convenient

 9 place.

10          THE COURT:  9:00 tomorrow.

11          (The proceedings were adjourned at 3:51  p.m.)
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 1 Wednesday, August 18, 2010           9:13 o'clock a.m.

 2                         ---o0o---

 3                   P R O C E E D I N G S

 4      THE COURT:  All right.  This is on the record

 5 before the Insurance Commissioner of the State of

 6 California in the matter of PacifiCare Life and Health

 7 Insurance Company.  This is OAH 2009061395, Agency

 8 No. UPA 2007-00004.  Today's date is the 18th, August

 9 18th, 2010.  Counsel are present.  Respondent is

10 Marilyn --

11      MS. DRYSCH:  Drysch.

12      THE COURT:  -- Drysch.

13          And go ahead.

14      MR. STRUMWASSER:  Thank you, your Honor.

15                       SUSAN BERKEL,

16          called as a witness by the Respondent,

17          having been previously duly sworn,

18          was examined and testified further

19          as hereinafter set forth:

20      CROSS-EXAMINATION BY MR. STRUMWASSER (Resumed)

21      MR. STRUMWASSER:  Q.  Good morning, Ms. Berkel.

22      A.  Good morning.

23      Q.  We were going through 5265.  Do you have your

24 copy handy?

25      A.  I do.
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 1      Q.  Would you turn please to Page 1940.

 2      MR. GEE:  Your Honor, are you looking for a copy?

 3      THE COURT:  Yes.

 4      MR. GEE:  I have one for you.

 5      THE COURT:  Thank you.

 6      MR. STRUMWASSER:  Q.  At 1940, under the heading

 7 "Human Capital Change Implications," the first bullet,

 8 "PacifiCare leadership retention did not adequately

 9 incent operations leadership to stay over the full

10 period integration will take."

11          Do you see that?

12      A.  I see it, yes.

13      Q.  And the fourth bullet, "Retention did not

14 adequately include middle management with detailed

15 subject matter expertise."

16          Am I correct in understanding these two

17 bullets to be saying that the retention packages and

18 the program for retention was inadequate?

19      A.  Yes.  In my opinion, we could have done more

20 to retain middle management at the time.  I would add

21 that, for RIMS, Raynee Andrews, Lori Wolfe, Lois

22 Norket, Daniel Rodriguez were the key leaders in 2005,

23 and they continued for many, many years to be leaders

24 for RIMS.

25      Q.  So is it your testimony that there was no
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 1 serious attrition, voluntary or involuntary, that

 2 affected the PPO product?

 3      A.  You know, I don't know the details.  That is

 4 my impression, yes.

 5      Q.  The PPO -- the people who were doing -- strike

 6 that.

 7          First of all, the people who were servicing

 8 the PPO business, the people who were servicing the HMO

 9 business were, in the main, PacifiCare Health Systems

10 employees, right?

11      A.  Are you asking me what legal company they

12 worked for?

13      Q.  Yeah, and actually let me rephrase that.

14      MR. VELKEI:  Excuse me.  Can we take a quick

15 break?  This doesn't seem to be working.

16          (Recess taken)

17      THE COURT:  All right.  We're back.

18      MR. STRUMWASSER:  Thank you, your Honor.

19      MR. VELKEI:  Thank you.

20      MR. STRUMWASSER:  Q.  So in the second half of

21 2005, the people who were doing the work for PacifiCare

22 Life and Health Insurance Company and PacifiCare of

23 California were, in the main, employees of PacifiCare

24 Health Systems, right?

25      A.  They were employed by PacifiCare Health Plans
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 1 Administrators Inc.

 2      Q.  And that was true for both the HMO and the PPO

 3 companies?

 4      A.  In general, yes.  I'm not sure where the

 5 Ireland team was employed by.  If because they're

 6 international they were a different legal company, I

 7 don't know.

 8      Q.  That was not an outsource?  Those were

 9 employees of some PacifiCare entity?

10      A.  It's not an outsource.  It is within the

11 organization.

12      Q.  Did the folks in PacifiCare -- I'm sorry.

13 What was the company that --

14      A.  PacifiCare Health Plan Administrators.

15      Q.  -- PacifiCare Health Plan Administrators have

16 common grades and salaries?

17      A.  Yes.

18      Q.  Second bullet on Page 1940, "All benefit

19 changes were take aways -- PTO, 401(k) contributions,

20 incentive compensation, grade/titles."

21          And the benefit changes you're talking about

22 here are the benefit changes brought in by United,

23 right?

24      A.  Yes, in conforming to United's policies.

25      Q.  And so the process of conforming resulted in
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 1 each case with the employee getting less than he or she

 2 had before?

 3      MR. VELKEI:  Calls for speculation, lack of

 4 foundation.

 5      THE COURT:  Overruled.

 6      THE WITNESS:  I think each one has its own

 7 explanation.  So I believe PTO was grandfathered, but

 8 new hires would be on a different scale.  401K

 9 contributions were definitely different between the two

10 organizations, and United was not as generous.  And

11 incentive compensation percentages for some people

12 changed in both directions but generally lower.

13      MR. STRUMWASSER:  Q.  And grades and titles

14 generally were downward changes?

15      A.  There were definitely downward changes in

16 grades and titles.  I'm not sure if there were

17 increases as well.

18      Q.  And "PTO" is personal time off?

19      A.  Paid time off.

20      Q.  Paid time off.

21      Q.  Are you aware that the biggest reason for

22 turnover during this time in 2006 and 2007, at least as

23 it affected PLHIC, was dissatisfaction with benefits

24 and overtime?

25      A.  I think I've learned that when I was here for
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 1 Ms. Norket's testimony but not until then.

 2      Q.  And the second to last and last bullets on

 3 this page, the "4,239 or 39 percent of the beginning

 4 PacifiCare work force was terminated: 53 percent

 5 voluntarily, 47 percent involuntarily,"  And the, "75

 6 percent of all turnover is FTEs with 3 plus years of

 7 service," these figures are showing the results --

 8 these figures are coming from that April 2007 turnover

 9 report Exhibit 455, right?

10      A.  Yes.

11      Q.  And would you agree that those numbers are the

12 results of the retention programs, the benefit take

13 aways and the overtime issues?

14      A.  Yes, and no.  I would agree that they

15 certainly contributed.  I don't know -- I don't know

16 that that would be the reason for the voluntary

17 turnover.  I mean, definitely our competitors were

18 taking people away, including people that had retention

19 programs.

20      Q.  Who made the decision to cut those benefits?

21 And if there's multiple people, just tell us.

22      A.  I don't know.

23      Q.  Those decisions were made by United?

24      A.  Yes.

25      Q.  Mainly by people in Minnesota?
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 1      MR. VELKEI:  Objection, your Honor.  Relevance of

 2 this?

 3      THE COURT:  Overruled.

 4      THE WITNESS:  That's where United's corporate

 5 headquarters are, yes.

 6      MR. STRUMWASSER:  Q.  Were the people who made the

 7 decisions, if you know, were they aware that PacifiCare

 8 and United had competitors in Orange County?

 9      A.  I don't know.

10      THE COURT:  If you know -- yeah.

11      MR. STRUMWASSER:  Q.  To the best of your

12 knowledge, did anybody point out in 2006 that these

13 take aways and cuts -- these take aways could

14 jeopardize retention of PacifiCare employees and

15 critical subject matter expertise?  Did anybody in 2006

16 point that out?

17      THE COURT:  To whom?

18      MR. STRUMWASSER:  Q.  To the people who were

19 involved in this process?

20      A.  Perhaps.  I don't know.

21      Q.  You don't recall anybody having communicated

22 to anybody in Minnesota, "You know, we have these

23 competitors here, and we're going to have problems with

24 retention if you do that"?

25      MR. VELKEI:  Vague as to time.
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 1      THE COURT:  The time?

 2      MR. STRUMWASSER:  Q.  2006.

 3      A.  I mean, that's my challenge is just

 4 remembering so long ago and specific to the time.  I

 5 just don't know.

 6      Q.  Okay.  And just so we don't get ourselves

 7 fouled up on boundaries, you know, the year boundary,

 8 I'm talking about during the time in which these

 9 changes were being instituted.  You don't recall during

10 that period anybody saying, "We're going to be at a

11 disadvantage with our competitors in retaining

12 PacifiCare employees with critical subject matter

13 expertise"?

14      A.  It looks like I was saying that.  It looks

15 like I started saying that in April of 2007 and -- you

16 know, as I'm trying to figure out how we're going to do

17 this HMO migration.  But I don't know if did I it

18 before then or not.

19      Q.  Let's turn to Page 1942, please.  We have here

20 your sort of chronology and analysis of events, right?

21      A.  Yes.

22      Q.  In the third row, dated December '05, "PHS

23 severance policy/employment contracts," you say that

24 the severance policy and employment contracts were

25 richer than the corresponding packages for UHG; is that
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 1 right?

 2      A.  Yes, the PacifiCare severance was more

 3 generous than the United policy.

 4      Q.  And you say that that created a perverse

 5 incentive to get yourself terminated during this

 6 one-year period so that you could benefit from the

 7 severance package, right?

 8      A.  Yes.

 9      Q.  And do you believe -- did you believe in

10 July of 2007 that that fact contributed to the

11 attrition problems that you've described?

12      A.  I do.

13      Q.  And you believe that today, too, as well,

14 right?

15      A.  Yes.

16      Q.  And that contributed to the loss of

17 institutional memory and subject matter expertise?

18      A.  It did.

19      Q.  Back on 1941, Ms. Berkel, we have the cell

20 that's identified as July 6, 2005, "UHG announces

21 acquisition of PHS."  And we have a series of bullets

22 under "Outcome."

23          And the first bullet, "PHS senior management

24 stops all upgrade and non-required system maintenance."

25 And there's a quote, "That's United's problem,"
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 1 unquote.

 2          So I just want to make sure I understand this

 3 bullet.  What you're saying is that, once the

 4 acquisition was announced, PacifiCare, not United,

 5 management, chose to institute a halt on upgrade and

 6 non-required system maintenance and to leave whatever

 7 problems that were created by that to United?

 8      A.  Yes.  And my specific reference when I was

 9 writing this was, at that point in time, we should have

10 been planning the ILIAD migration to NICE for

11 commercial.  We were five months away from the Medicare

12 migration being completed, and that was successful.

13 And we needed 18 months to move ILIAD commercial to

14 NICE.  And that was our intention.

15          But with the acquisition of United, we ceased

16 that, that planning to sunset ILIAD.

17      Q.  And that answer, that explanation, which I

18 appreciate, referred to planning and spending for a

19 migration, right?

20      A.  Right.  It was related to the things that we

21 would upgrade NICE that ILIAD had functionality for

22 that NICE did not to manage the three states that were

23 on ILIAD commercial.

24      Q.  So you're saying that one of the things that

25 migration would require was an upgrade of systems,
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 1 right?

 2      A.  Some changes to NICE that we made for -- we

 3 made similar changes for Medicare, but the commercial

 4 had other nuances.

 5      Q.  But this bullet speaks of both upgrade and

 6 non-required system maintenance.  And non-required

 7 system maintenance was not limited to the migration you

 8 just described, right?

 9      A.  True.  And I'm only referring to the

10 non-required maintenance.

11      Q.  And you previously testified that this

12 strategy of stopping all upgrades and non-required

13 maintenance had no negative impacts on PLHIC; that's

14 your testimony?

15      A.  Yes.

16      Q.  And isn't it true that, around the time of the

17 acquisition in '05, a decision was made not to upgrade

18 RIMS, right?

19      A.  Have we talked about that here?  I don't know.

20      Q.  I don't know if you have a copy of 654.

21      A.  I do.

22      Q.  Turn, if would you, please, to 3952 of Exhibit

23 654.  And the second bullet under "Background" says,

24 "Current version of QicLink on RIMS is outdated.  PHS

25 did not upgrade from the QicLink 3.10.70 platform in
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 1 2005 when planning began for PHS migration to UNET."

 2      A.  I see that.

 3      Q.  So that's consistent with your recollection,

 4 or you just don't have a recollection of that?

 5      A.  I don't have a recollection.

 6      Q.  So going back to 5265, your board input, the

 7 statement that PHS senior management stopped all

 8 upgrades in July of 2005, that does, in fact, literally

 9 apply to RIMS, right?

10      A.  It looks that way.

11      Q.  The second bullet, "PHS use of UHG retention

12 program focused on VPs and above with very little

13 retention at middle manager/detailed knowledge holder

14 level," do you see that?

15      A.  Yes.

16      Q.  Would you agree that the "very little

17 attention" -- "very little retention effort at middle

18 manager levels" that that affected middle managers

19 working on the PLHIC PPO business?

20      A.  No.  And that comment relates to what was

21 happening in July of 2005.  I mean, there were

22 retention programs that came in December 2005.  So in

23 July, it was focus VP and above.

24      Q.  And in July of 2007, you knew about the

25 December 2005 retention programs, right?
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 1      A.  Well, in general.  Not the specifics, no.

 2      Q.  Is there any place on this page, 1941, where

 3 you condition this observation about retention of

 4 middle manager and detailed knowledge holders to say

 5 that, until December of '05, when the new program came

 6 in?

 7      A.  No, it doesn't.

 8      Q.  The third bullet, "UHG senior management says

 9 'Integrate ASAP!' to move PHS ahead of prior

10 acquisitions including Oxford and MAMSI."

11          So at the time of the PacifiCare acquisition,

12 United had previously acquired Oxford and MAMSI, right?

13      A.  Yes.

14      Q.  And the point of this bullet or the statement

15 in this bullet is that UHG senior management decided to

16 accelerate the integration of PacifiCare to the point

17 where it actually would be integrating faster than the

18 preexisting acquisitions of MAMSI and Oxford, right?

19      A.  Yes.  And all three of those acquisitions were

20 HMO acquisitions.  So it would be the first HMO

21 integration that United had embarked upon in a state

22 that has very complex HMO in comparison to Oxford and

23 MAMSI.

24      Q.  Well, it's not the case that the acquisition

25 of PacifiCare was exclusively an HMO acquisition,
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 1 right?

 2      A.  Predominantly, yes.

 3      Q.  So what UHG senior management are you

 4 referring here?

 5      A.  Steve Black, Dave Wichman.

 6      Q.  Mr. Black, Mr. Wichman.  Anybody else?

 7      A.  Those were the leaders at the January meeting.

 8      Q.  So they were the ones who were saying

 9 "Integrate ASAP," right?

10      A.  Yes.

11      Q.  Now, you testified yesterday that

12 Mr. Phanstiel had urged United management to integrate

13 faster than it had planned going in.  Do you recall

14 that?

15      A.  Yes.  And I make reference to that on 1943.

16      Q.  Right.  So here's my confusion.  You put

17 Mr. Phanstiel's urgings in January of 2006.  And you've

18 previously testified that his urgings were that the

19 integration move faster than United had planned.

20          But we have here an event on 1941 put at July

21 of 2005 in which United's managers, senior managers,

22 are saying "Integrate ASAP."  And so is the correct

23 reading of those two things together that United senior

24 management had already gotten -- had already adopted a

25 policy of integrate ASAP and Mr. Phanstiel urged them
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 1 to do it even faster?

 2      A.  Yes, I think that's fair.

 3      Q.  I want so go back over a question about the

 4 retention program.  The December retention program, was

 5 that directed to retaining middle managers and

 6 knowledge holders?

 7      MR. VELKEI:  December 2005?

 8      MR. STRUMWASSER:  Yes.

 9      THE WITNESS:  That's my understanding, yes.

10      MR. STRUMWASSER:  Q.  Do you know which middle

11 managers -- I'm not talking about names, but as among

12 corporate, operations and other categories, which

13 middle managers were the focus of that program?

14      A.  So are you asking me for departments?

15      Q.  I'm asking you really more function than

16 department.  And in particular, I'm asking you -- I

17 understand that there are middle managers in corporate

18 and finance, in other areas, in claims.  And what I'm

19 really asking is, was the focus on the middle managers

20 who were responsible for operational functions?

21      A.  I mean, yes, I think it was all functions.

22      Q.  Without regard -- so HR, finance, claims, all

23 of that?

24      A.  Yes, mm-hmm.

25      Q.  So back on 1941, the first row, the fourth
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 1 bullet, "Due diligence process incomplete.  Does not

 2 include robust understanding of PHS

 3 integration/migration costs."

 4          And I just want to know, is it your testimony

 5 that United's due diligence was incomplete only for HMO

 6 and not for PPO?

 7      A.  Really, no, that's not what I'm saying.  I'm

 8 saying that, in my opinion, due diligence should have

 9 been more thorough in planning the capital.  And yes,

10 the capital in my mind was about integrating HMO.

11      Q.  So is it in fact your opinion that United did

12 have a robust understanding of integration/migration

13 costs for the PPO business?

14      A.  You know, I just don't know.  My comment was

15 more general than that.

16      Q.  In that same bullet, "Does not outline a

17 five-year capital plan, and does not consider those

18 dollars in purchase price allocation.  UHG never had

19 contemplated the $0.5 billion price tag full

20 migration/integration will cost in the first five

21 years."

22          Now, the 0.5 billion price tag for full

23 migration, that included migration/integration for both

24 PLHIC and PCC, right?

25      A.  No.  It's a number that I came up with,
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 1 saying, given all of the pieces of the puzzle that I've

 2 seen -- 130 million for front office integration, which

 3 is HMO, and all of the other pieces I was aware of that

 4 would need to be done for the Ovations side -- I was

 5 making an estimate at the time.  It's a number that I

 6 made up.

 7      Q.  Okay.  And would you call it an estimate?

 8      A.  Yes.

 9      Q.  Do you know whether that quantity, not the

10 number itself but the variable, whether that was

11 estimated by the due diligence team in 2005?  Did they

12 do a capital requirements estimate?

13      A.  I don't know.  I perceived they didn't, which

14 is why I was giving the feedback.  Because if they had

15 understood the magnitude of that, they might have not

16 laid out goals for HMO migration by July 1st, 2007.

17      Q.  So as far as you know, the due diligence

18 process did not involve the estimation of the capital

19 costs associated with any of the integration or

20 migration?

21      A.  That's my perception, but I don't know.

22      Q.  And you were saying that, properly done, that

23 estimate would have affected the purchase price

24 allocation, right?

25      A.  Not so much -- I mean, I guess what I was
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 1 thinking was that all of those items would be

 2 capitalized.  And so what was 8 billion would become

 3 8 1/2 billion.  So that does impact shareholder value,

 4 modeling, and all of that.  I'm taking a CFO view here.

 5      Q.  Except you're addressing in this bullet -- the

 6 capital costs of the acquisition, the full 8 billion,

 7 you are addressing here purchase price allocation,

 8 aren't you?

 9      A.  No, I don't -- I mean, I see the words there,

10 but that was not my intention.

11      A.  You don't allocate capital you haven't spent.

12 That is not how the FASB works.  You don't allocate

13 something that hasn't happened yet.

14      Q.  FASB are the people that make up the rules for

15 GAAP accounting?

16      A.  There is a specific financial accounting

17 standard for purchase price allocation.

18      Q.  Now, I think I asked you during one of your

19 prior visits whether you knew about the purchase price

20 allocation with respect to PLHIC versus other legal

21 companies.

22          And my recollection of your testimony was that

23 there was such an allocation that would have assigned a

24 portion of the purchase price to every entity but that

25 you didn't know what the assignment was to PLHIC; is
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 1 that right?

 2      A.  I don't recall my answer, but what I think --

 3 I'm aware that there would be purchase price allocation

 4 as required by the generally accepted accounting

 5 principles.  If it was done by legal company or not, I

 6 don't know.  I expected them to do it by commercial

 7 versus pharmacy benefit management company, versus

 8 Medicare, versus that because that's how we did it when

 9 we bought FHP.

10      Q.  Would you agree that, if there were

11 unidentified capital costs associated with the HMO

12 business that failed to be recognized and no

13 corresponding unidentified capital costs associated

14 with the PPO business, if there were a purchase price,

15 a contemporaneous purchase price allocation, the effect

16 of not taking into account the $0.5 billion that you

17 identified here is that it would have overstated an

18 allocation of value to the HMO and understated it --

19 relatively understated it to the PPO?

20      A.  No, I disagree completely.  That's not how it

21 works.

22      Q.  And because -- so you think that it doesn't

23 affect the allocation; is that your testimony?

24      A.  What you do ultimately to migrate the costs of

25 those are capitalized at the actual cost, and it has
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 1 nothing to do with the purchase price allocation on the

 2 day the business is closed.

 3      Q.  Even if the purchase -- even if the migration

 4 costs are known with precision and certainty?

 5      A.  Correct.  It's not how it works.

 6      Q.  Page 1942, Ms. Berkel, the second to bottom

 7 row, January 2006, "Integration Planning Meetings," the

 8 first line is just a quote, "We integrate well."

 9          Am I correct that what you are saying here --

10 it's in quotation marks -- is that in January of 2006,

11 the United people were saying, "We know how to

12 integrate.  We do that well"?

13      A.  Yes.

14      Q.  And then in the balance of that cell, we have

15 the heading "Lofty goals" and four bullets.

16          And the third bullet is, "Migrate platforms

17 off RIMS by April 1, 2007."  Do you see that?

18      A.  I do see that, yes.

19      Q.  Would you agree that that was one of the lofty

20 goals?

21      A.  In January 2006, it was, yes.

22      Q.  And I believe your testimony is pretty clear

23 that you thought that was unrealistic, right?

24      A.  I think it could mean two things, both

25 unrealistic.  One, that legal companies on RIMS go to
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 1 other platforms or, two, that RIMS products be offered

 2 under United legal companies on existing platforms.

 3          That did happen for California PPO, and it

 4 happened in May of 2006.

 5      Q.  The latter possibility that you described --

 6 that you would migrate the people off of the company

 7 that was being served by RIMS and on to the companies

 8 that are being served by UNET -- that would correspond

 9 to a bullet that read "Migrate business off RIMS by

10 April 1, 2007," right?

11      A.  Well, in fact, the bullet reads "migrate

12 platforms," which makes no sense at all.  So the bullet

13 isn't very cohesive.

14      Q.  You mean "coherent"?

15      A.  Incoherent, yes.

16      Q.  So is it your testimony, then, in January of

17 '06 there was an April 1, 2007 deadline for this

18 migration however -- whatever it was, already known or

19 established?  And let me change the word "deadline" to

20 "goals" since it matches the text better.

21      A.  Well, no.  Yesterday, in Exhibit 648 on Bates

22 9664, the January '06 was actually stated as April 1st,

23 2006 and the rest of the book completing by -- yeah, I

24 don't understand.

25          Says, "Rest of book June 1st, '06, completing
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 1 by June 1st, '07."  So where that April date came from,

 2 I don't know.

 3      Q.  You mean where the April date in your table

 4 came from?

 5      A.  Correct.

 6      Q.  The fourth bullet, immediately after the RIMS

 7 bullet, says, "Migrate off NICE and ILIAD by

 8 July 1, 2007 - Hemsley," right?

 9      A.  Yes, that's what it says.

10      Q.  And that migration that was then contemplated

11 in January of 2006, as you understood it in July

12 of '07, was that PCCs business would remain with PCC,

13 but the processing would move to the United platforms

14 by July of 2007, right?

15      A.  Yes, because United did not have a Knox-Keene

16 license in California.

17      Q.  Right.  So there is a certain parallelism

18 between those last two bullets: migrate off of RIMS in

19 one case, NICE and ILIAD in the other.  And we know

20 that the migrate NICE and ILIAD bullet applies

21 specifically not to the migration of the business but

22 to the processing on platforms, right?

23      A.  Which question would you like me to answer?

24      Q.  We know that the migration of NICE and ILIAD

25 in the latter bullet is specifically not about
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 1 migrating the business but migrating the claims

 2 processing, right?

 3      A.  For PacifiCare of California, yes, not

 4 necessarily for Texas and Oklahoma and where there were

 5 overlap HMO licenses.

 6      Q.  Well, but what that meant was that you were in

 7 fact going to have to migrate the claims processing in

 8 California, HMO in California, to the United platform,

 9 right?

10      A.  Right.

11      Q.  Okay.  And then the first two of those bullets

12 under the "Lofty goals," the first was to complete the

13 CTN network contract gap.  That was the process that

14 had to be done, as you understood it in '07, by

15 June 23, '06?

16      A.  Correct.

17      Q.  And the second bullet, "Remediate provider

18 unit cost gap," the cost gap you're talking about there

19 is the fact that the new contracts were being signed at

20 higher costs than the PacifiCare contracts were, some

21 providers, right?

22      A.  No, I wouldn't have known that at that time,

23 no.

24      Q.  You wouldn't have known that in '07?

25      A.  I'm talking about what was being said in
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 1 January '06 in that row.

 2      Q.  So what is the reference to "remediate

 3 provider unit cost gap"?

 4      A.  I believe it relates to synergy goals that

 5 relate to expecting certain facility hospital rates,

 6 not necessarily CTN gap providers, to be lower with the

 7 economic purchasing power of UnitedHealth Group.

 8      Q.  Bottom of that Page 1942, q1, 2006, "Align PHS

 9 business to UHG segments," do you see that?

10      A.  I do.

11      Q.  And this entry is discussing the realignment

12 of PacifiCare business to adopt United's organizational

13 structure following the acquisition, right?

14      A.  Yes.

15      Q.  You're saying that this change had a number of

16 unintended consequences, right?

17      A.  Yes.

18      Q.  And this cell, the Q1, 2006 cell -- the row,

19 rather, at the bottom of 1942, the top of 1943, that

20 first row is a continuation of the same row, right?

21      A.  Yes.

22      Q.  So the five bullets that are listed under

23 "Outcome," those are also under the heading "In

24 adopting to UHG organization structure, a number of

25 unintended consequences resulted," right?
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 1      A.  It is a continuation, yes.

 2      Q.  And on 1943, the third bullet says, "SG&A

 3 pressures result in 'business reductions.'  How much of

 4 out of site, out of mind results in California people

 5 being terminated?"

 6          "SG&A" is selling, general, and

 7 administrative?

 8      A.  Yes.

 9      Q.  And there were pressures coming out of

10 Minnesota to reduce SG&A costs, right?

11      A.  Yes, because the organization had lost

12 membership.  So with the reduction in its volume, it

13 would be appropriate to right-size the business.

14      Q.  And that resulted in California people being

15 terminated, right?

16      A.  I'm asking the question, but I don't know.

17      Q.  Well, the specific question you are asking

18 is -- the literal question you are asking is how much

19 of out of site, out of mind results in California

20 people being terminated?  The out of site, out of mind,

21 am I right that that refers to the fact that the people

22 who are making those decisions in Minnesota don't see

23 and know the people in California who are being

24 affected?

25      A.  Yes, that's what I was saying.
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 1      Q.  Fourth bullet, "How many remaining PHS FTEs

 2 are actually doing the job they had on December 20,

 3 2005?"  And then you report that, "Cheryl Tanigawa in

 4 Health Services will tell you that, from a leadership

 5 perspective, each executive has a new role."

 6          So in adopting United's organizational

 7 structure, many of the remaining PacifiCare employees

 8 and specifically executives were given different jobs

 9 and responsibilities than they had prior to the

10 acquisition, right?

11      A.  That's what she told me, yes.

12      Q.  And you believe her?

13      A.  I don't know.  I didn't have a new role.

14      Q.  You gave her comment sufficient credence to

15 put into this material for the board of directors,

16 right?

17      A.  True.

18      Q.  What were her responsibilities in health

19 services?

20      A.  When?

21      Q.  Good question.  How about prior to the

22 acquisition, immediately prior to the acquisition?

23      A.  She had accountability for bed day management

24 for both commercial and Medicare.

25      Q.  And in the first quarter of 2006?
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 1      A.  I believe she became exclusively commercial.

 2      Q.  Still on 1943, the March 2006 "Payroll

 3 Conversion."

 4          "All human capital changes are take aways."

 5 That's the same point you made earlier, right?

 6      A.  It is.

 7      Q.  I'd like to ask you about the last bullet

 8 here.  "Complex rules/limitations on raises/equity

 9 issues/internal promotions incents FTEs to take jobs

10 outside the company."  Do you see that?

11      A.  I see it.

12      Q.  Now, the point here is different than the

13 incentives to leave that you mentioned earlier

14 regarding the structure of the severance packages,

15 right?

16      A.  It is different, yes.

17      Q.  But both of those policies had -- a common

18 effect was to give people incentives to leave, right?

19      A.  I wouldn't say the last bullet was an

20 incentive to leave.  I say it makes it difficult to

21 retain people when they are on the verge of leaving.

22      Q.  Well, in the last bullet, you used the word

23 "incents," which I'm not sure is yet but is certainly

24 destined to be an established term.  That means gives

25 an incentive, right?
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 1      A.  Yeah.  I didn't really mean it that way.  I

 2 meant that, if Employee A is being recruited by

 3 CareMore and is offered a salary that we could match,

 4 if we could get through the organizational requirements

 5 for a matched salary, then we might retain that person.

 6 But the rules are very complex within United.

 7      Q.  And so an inability to nimbly respond to a

 8 competing offer to a PHS employee would have the effect

 9 of giving that employee the incentive to go and take

10 the new offer, right?

11      A.  I don't know.  I mean, they've already

12 accepted the offer in this scenario, and we're

13 reacting.  So they already had some other reason for

14 looking for another job.

15      Q.  Well, I gather your point here is that their

16 other reason was that the other offer was better than

17 yours, so you were unable to match it to give them an

18 incentive to stay, right?

19      A.  I definitely recall ability to make a match.

20 And sometimes that worked, and sometimes it's

21 different.

22          I'm just describing in March of '06 that we

23 haven't figured out how to navigate all of the new

24 requirements of the organization we now are employed

25 by.
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 1      Q.  What rules did United install on raises and

 2 promotions.

 3      MR. VELKEI:  Objection, relevance, your Honor.

 4 We're getting pretty far afield, I think.

 5      THE COURT:  What's the relevancy?

 6      MR. STRUMWASSER:  We have lots of testimony now

 7 that a lot of the stuff that -- a lot of the specific

 8 issues that contributed to the violations have now been

 9 claimed to have been the product of attrition, market

10 attrition, rather than affirmative decisions that were

11 beyond the control of the company; that's why they had

12 to move things out of California.

13          And what we are now having is contrary

14 evidence, that many of these wounds were

15 self-inflicted.

16      MR. VELKEI:  I don't understand what that means.

17 I think we've spent days on the attrition.  I think he

18 has plenty to argue the point.

19          Now we're getting into HR issues.  If we're

20 worried about expanding the case, then it just requires

21 us to bring in HR people, and it becomes --

22      THE COURT:  Well, I'm not sure that I need to know

23 the specifics.

24      MR. STRUMWASSER:  Not sure?

25      THE COURT:  I'm not sure I need to know the
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 1 specifics.

 2      MR. STRUMWASSER:  I understand that.  But to the

 3 extent that, for example, Ms. Monk has presented the

 4 proposition that the reason why they had to close the

 5 Cypress operations that they closed in March of 2006

 6 was they had discovered in the beginning of 2006, to

 7 their surprise, that their people were leaving and

 8 therefore they had to.

 9          This gives us -- this is the evidence that

10 that was not a market -- imbuedable market action.  It

11 was --

12      THE COURT:  But I don't think I need to know the

13 specifics of what kind of process they needed to have

14 to get to promotions to understand what you're saying.

15      MR. STRUMWASSER:  All right.  I'll withdraw that

16 question, then, your Honor.  Is there more guidance you

17 would like to give me?

18      THE COURT:  I do think that it also indicates to

19 hear that it's just -- it would be easier to leave the

20 company, get a new job, and come back and get a better

21 salary.  I've seen that happen in other places.

22          So I think that's part of what you're saying,

23 right?

24      THE WITNESS:  It is.

25      THE COURT:  All right.
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 1      MR. VELKEI:  Thank you, your Honor.

 2      MR. STRUMWASSER:  Q.  Just to get closure on it,

 3 one of the effects of these changes in rules was that

 4 it was easier to fill a vacancy from the outside than

 5 it was to promote from within, right?

 6      A.  Yes.  In March of 2006, that was my

 7 perception.

 8      Q.  And then there is the statement, "All in

 9 budget difficulty to get around even for key knowledge

10 holders."  What is "all in budget"?

11      A.  Well, not sure that I remember, but I believe

12 that annual merit increase had a defined dollars by

13 department.  And so that was the expected amount that

14 would be offered in raises.

15      Q.  And so this -- that statement at the end of

16 the last bullet is that this all-in-budget process made

17 it difficult to retain key knowledge holders, right?

18      A.  It says "to get around."  So it wasn't about

19 retention.  It was the need to go through an approval

20 process when you needed to exceed the budget.  And that

21 was standard in PacifiCare days as well.  It's not

22 unusual in any business.

23      Q.  Did PacifiCare have the all-in-budget process

24 you've just described in the allocation of merit salary

25 increases?
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 1      A.  Yes, it did.

 2      Q.  And so I take it that both for PacifiCare and

 3 for United there were ways you could get around it but

 4 that you're saying here that getting around it got

 5 harder when United took over?

 6      A.  No.  I'm really saying we didn't know how to

 7 navigate that yet.

 8      Q.  So you knew how to navigate it under

 9 PacifiCare but not under United?

10      A.  Yes.

11      Q.  1944, at the top, the March 2006 "Regulatory

12 meetings on integration plans" row.  We've had some

13 testimony about these regulatory meetings.

14      MR. VELKEI:  Your Honor, does it make sense to

15 break here before we get on to a new subject?

16      MR. STRUMWASSER:  I don't have a problem with

17 that.

18      THE COURT:  Okay.  15 minutes?

19      MR. STRUMWASSER:  Sure.

20      MR. VELKEI:  Okay.

21          (Recess taken)

22      THE COURT:  Okay.  Go ahead.

23      MR. STRUMWASSER:  Thank you, your Honor.

24      Q.  We were on 1944, Ms. Berkel.  And the first

25 bullet says, "Unveil plans to move most operations out
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 1 of California."  Do you see that?

 2      A.  Yes.

 3      Q.  And that is referring to the March 2006

 4 layoffs that we've discussed previously, right?

 5      A.  Yes.

 6      Q.  The last sentence in that bullet,

 7 "Inconsistent with promises made at public hearings

 8 first in June, last in December 2005," do you see that?

 9      A.  I do see that.

10      Q.  And that reflects -- you're saying here that

11 the plans to move most operations out of California

12 were inconsistent with promises made at public

13 hearings, right?

14      A.  Yes, that's what I said.

15      Q.  And specifically their doing so was

16 inconsistent with promises made to Commissioner

17 Garmendi during his hearing, right?

18      A.  Yes.

19      Q.  Second bullet, "Initial going in position

20 around integration has changed and accelerated without

21 clear work plan, quality control testing and

22 documentation of existing processes, especially the

23 non-standard processes."

24          Now, you've testified that what you're

25 referring to in this bullet is the problems you were
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 1 having with point of service claims, right?

 2      A.  Yes.

 3      Q.  You said that for almost 11 months the point

 4 of service claim process wasn't working, right?

 5      A.  Yes.  And it's certainly a non-standard

 6 process.

 7      Q.  You said that these problems occurred when you

 8 moved a portion of the POS claim process to one

 9 location and another portion to the San Antonio

10 location, right?

11      A.  Right.

12      Q.  And that was the only issue you were referring

13 to with respect to POS in this bullet, right?

14      A.  Probably not the only issue, no.  But that's

15 what I was predominantly thinking of.

16      Q.  Now, you said in this bullet that integration

17 activities changed and accelerated without clear work

18 plan, quality control testing, and documentation of

19 existing processes, especially the non-standard

20 processes, right?

21      A.  Yes.

22      Q.  So it's fair inference, then, that that

23 criticism is also true of not non-standard processes,

24 right?

25      A.  Yes.
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 1      Q.  Now, let's look two entries -- two rows down.

 2 The when is April 2006, and the what is "California

 3 point of service claims moved to Ireland and San

 4 Antonio."  Do you see that?

 5      A.  Yes.

 6      Q.  And the "Outcome" says that, "CA POS claims

 7 processes between the two claim engines is not well

 8 documented prior to the move."  Do you see that?

 9      A.  I do.

10      Q.  Now, we learned that this process was broken

11 for 11 months, right?

12      A.  It was.

13      Q.  Now, this is in fact the entry specifically

14 addressing the POS process being broken, right?

15      A.  It's more detail about that, yes.

16      Q.  So the row specifically about the California

17 POS claims process is in the third row on this page and

18 is designated as April 2006, right?

19      A.  When the layoffs began.

20      Q.  And the March 2006 row at the top is earlier

21 and broader than the April 2006 bullet -- or row, isn't

22 it?

23      A.  The row at the top is discussing regulatory

24 meetings on integration plans.

25      Q.  I understand that's what the first half of it
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 1 says.  But is it not true that it also addresses the

 2 unveiling of the move, the reference to the public

 3 hearings, and then the second bullet is specifically

 4 about how this represents a change and is a critique of

 5 not the regulatory meetings but is a critique of how

 6 the moving operations out of California was executed by

 7 PacifiCare United, right?

 8      A.  It's not a critique.  It's subset of what we

 9 needed to discuss in the regulatory meeting.

10      Q.  So is it your testimony that, in March of

11 2006, you needed to discuss with the regulators that

12 your position had changed and was accelerated without

13 clear work plan, quality control testing, and

14 documentation of existing processes?

15      A.  No.  What I mean is that we were discussing

16 that our position had changed.  And then I'm adding,

17 based on my opinions in this summer of 2007, that there

18 were areas where there weren't clear work plans or

19 weren't clear quality control testing, and we didn't

20 fully document what was going on.  And we've talked

21 about many of those items in my time here.

22      Q.  And just so we have a clear understanding of

23 your testimony, you are not saying that those

24 deficiencies only afflicted POS?

25      A.  Correct.  I answered that a couple of
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 1 questions ago.  I said it wouldn't be exclusive to POS,

 2 no.

 3      Q.  And you also testified that you did not mean

 4 to say that United went into the integration process

 5 without plans or strategies but rather that you were

 6 talking about some challenges PacifiCare experienced

 7 where additional documentation would have been helpful.

 8 Do you remember that testimony?

 9      A.  I do, and that is my intention, yes.

10      Q.  And here on 1944, what you are saying is that

11 the integration activities changed and accelerated

12 without clear work plans and without quality control

13 testing and without documentation of existing

14 processes, right?

15      A.  The words appear to say there was nothing, and

16 that is not truly the reality.  There were work plans

17 for almost everything.  There were pieces of the puzzle

18 that were not well done and not included in the work

19 plans, for example, Duncan printing that X-CPA file got

20 missed but there were work plans.

21      Q.  And in July of 2007, you were aware that there

22 were work plans, right?

23      A.  I was.

24      Q.  Page 1945, third full row, the one that starts

25 out May to September, "Cypress layoffs."
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 1          "Historical knowledge is intentionally

 2 severed."  And you said on direct that you were focused

 3 only on HMO when you wrote this.  Do you remember that

 4 testimony?

 5      A.  I do.

 6      Q.  You previously said that you learned about the

 7 number, "20 Cypress positions eliminated and moved to

 8 San Antonio," when Mr. Sing testified in this

 9 proceeding.  Do you remember that?

10      A.  Mr. Sing?  No.

11      Q.  7361, starting at Line 10:

12                    "Have you had an opportunity

13          to evaluate the extent to which there

14          were staff reductions associated with

15          claims handling and other processes

16          related to the PPO product?"

17               Answer:  "Yes, I was here when

18          people -- I think Marty testified that

19          there were about 20 some people in

20          Cypress that were laid off but that

21          those positions, employees were hired

22          within our San Antonio operations or

23          were used with our Med Plans third

24          party administrator for our PPO

25          product."
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 1               Do you recall that testimony?

 2      A.  Well, yes.  I actually think it was Lois that

 3 said so.  That was a claims thing.  I don't why I said

 4 Marty.

 5      MR. VELKEI:  It also says:

 6                    "You mentioned Marty.

 7          Did you mean Ms. Vonderhaar?"

 8                    "I was here when

 9          Ms. Vonderhaar talked about that.

10          It may have just been a mistake."

11          If you go on to the in the transcript,

12 Mr. Strumwasser.

13      MR. STRUMWASSER:  But now we have Ms. Norket being

14 cited, so....

15      THE WITNESS:  I don't think I was here for any of

16 Ms. Vonderhaar's testimony.

17      MR. STRUMWASSER:  Q.  But you did not have that 20

18 number that Mr. Sing or Ms. Vonderhaar or Ms. Norket

19 testified to, you didn't have that number in mind when

20 you were drafting 5265, did you?

21      A.  No.  When I was drafting this, I'm mentioning

22 group services and accounts receivable specifically.

23 Those are my two examples which, in my mind, are HMO

24 examples.

25      Q.  You were aware that, in addition to moving
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 1 some customer service functions to San Antonio, those

 2 functions were also sent to Huntsville and to your

 3 vendor West Corporation, right?

 4      A.  So I have no recollection that customer

 5 service was in Cypress at all.  And Huntsville is

 6 Westell [phonetic].  They are one and the same.  And we

 7 had been using them at least since 1999.

 8      Q.  And in addition to those 20 Cypress customer

 9 service positions that Mr. Sing described, Cypress

10 claims positions were eliminated, right?

11      A.  Yes.  And that's what I remember from Lois, I

12 guess.  So you're telling me in addition there were 20

13 customer service positions?

14      Q.  Frankly, I was kind of counting on your

15 knowing this, not me.  I just read your testimony

16 regarding the 20 number.

17      A.  I was making reference to claims personnel.  I

18 was not aware that there were any customer service

19 people in California.  Marty had been in San Antonio

20 many, many years by 2005.

21      Q.  And so do you or do you not know the number of

22 claims representatives and claims personnel that

23 were -- well, do you know the number of positions in

24 Cypress for claims personnel that were eliminated after

25 the acquisition?
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 1      A.  I -- I heard 22.

 2      Q.  You heard here, in this case?

 3      A.  Yes.

 4      Q.  So you don't have any independent knowledge of

 5 that, just whatever you heard in the record here?

 6      A.  Correct.

 7      Q.  And you are aware that some number of claims

 8 processing positions were lost in Cypress and their

 9 function was moved both to San Antonio and to Med Plans

10 right?

11      A.  That's my understanding, yes.

12      Q.  And the first bullet in this May to September

13 row, "Group services member eligibility removed from

14 Cypress - deteriorating broker/employer group service

15 around eligibility issues," that's the one that you

16 testified you were aware of, right?

17      A.  Yes.

18      Q.  And then there's a second bullet having to do

19 with accounts receivable representatives being asked to

20 take on call center roles instead, not skilled for the

21 soft side of handling people all day.  That's different

22 than group services member eligibility, right?

23      A.  It is different, yes.

24      Q.  And the call center where they were asked to

25 take on new roles is the call center that serviced both
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 1 the HMO and PPO business, wasn't it?

 2      A.  No.  I believe this was an Ovations call

 3 center that was create in the May 2006 time frame for

 4 the Part D product.

 5      Q.  And that call center is in San Antonio?

 6      A.  No, it's in Cypress.

 7      Q.  We have at the bottom of 1945 to 1946 a

 8 June '06 entry for PPO/RIMS saying that, "PPO RIMS

 9 members were inadvertently terminated due to a

10 procedural error that occurred when EDI file processing

11 resulted in an 'On Rims Only' (ORO) indicator on the

12 member record."  Do you see that?

13      A.  I see it.

14      Q.  And then continuing, "This ORO indicator is

15 produced when certain elements of RIMS and the

16 electronic file do not match, could be a missing middle

17 initial, date of birth discrepancy, et cetera.  These

18 members were then terminated by the Accenture data team

19 under assumption that, if they were not being submitted

20 on the EDI file, then the group must intend to

21 terminate these members," right?

22      A.  That's what I wrote.

23      Q.  So the issue here is that, when the EDI file

24 and the RIMS record did not match -- such as missing a

25 middle initial -- that the member was incorrectly
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 1 terminated by your vendor Accenture, right?

 2      A.  Yes, for a brief amount of time in 2006, yes.

 3      Q.  Accenture is the vendor in the Philippines

 4 that took over eligibility function from group services

 5 personnel that had been in Cypress, right?

 6      A.  That's my understanding, yes.

 7      Q.  So as a result, some PPO members received

 8 termination letters inappropriately, right?

 9      A.  Yes.

10      Q.  And you testified that the root cause of this

11 problem was the change in vendor to Accenture, correct?

12      A.  Yes.

13      Q.  Now, during the transition to Accenture, was

14 that vendor provided documentation telling them what --

15 when they should be terminating members?

16      A.  I don't know.

17      Q.  Would you agree that another root cause of

18 this problem was inadequate documentation and planning

19 associated with that transfer?

20      MR. VELKEI:  Calls for speculation.

21      THE COURT:  If you know.

22      THE WITNESS:  I don't know.

23      MR. STRUMWASSER:  Q.  And you testified about the

24 magnitude of this problem.  You said it's a very small

25 group within PLHIC, right?
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 1      A.  Can you refresh my memory, please?

 2      Q.  Sure.  7817, starting on Line 2:

 3               "What was the magnitude

 4          of the impact, if you can quantify

 5          it even generally?"

 6               Answer:  "Well, it's a very

 7          small group within the legal company

 8          of PLHIC.  Then to the extent that

 9          the employer group is transmitting

10          member termination via EDI, it's an

11          even smaller subset and the problem

12          identified and resolved within the

13          month of June."

14          So you testified this was a problem of small

15 magnitude, right?

16      A.  Yes.  Very few PLHIC groups use EDI to

17 transmit membership eligibility because the membership

18 tends to be small groups, and they just don't have that

19 functionality.

20      Q.  Of EDI?

21      A.  Of membership EDI.

22      Q.  When you said this was -- "It's a very small

23 group within the legal company of PLHIC," you were

24 referring to the eligibility group, the people who did

25 the eligibility?
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 1      A.  No.  I was referring to the number of members

 2 that inappropriately terminated.

 3      Q.  So when you said, "Well, it's a very small

 4 group within the legal company of PLHIC," you were not

 5 talking about a group of people in PLHIC?

 6      A.  No.  I was talking about the group of members

 7 that received termination letters.

 8      Q.  Do you know sitting here today how many

 9 members were incorrectly terminated?

10      A.  I don't off the top of my head, no.

11      Q.  You also testified that this problem with

12 Accenture was an isolated incident, right?

13      A.  I mean, these kinds of things happen in

14 PacifiCare --

15      THE COURT:  Stop, stop, stop.  Answer the question

16 first.

17      THE WITNESS:  I'm sorry.

18      THE COURT:  That's okay.

19      THE WITNESS:  Yes, isolated in that, in the normal

20 course of business, we have these kinds of things

21 happen all the time, and we work through them.

22      MR. STRUMWASSER:  Q.  You were aware that shortly

23 after these eligibility functions were transferred to

24 Accenture, PacifiCare began experiencing significant

25 customer service issues, weren't you?
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 1      A.  I remember issues in January 2007.  I don't

 2 remember significant issues in the summer of 2006.

 3      Q.  Did you know, for instance, that following

 4 this transition to Accenture, the percentage of

 5 incomplete initial submission forms increased to 40

 6 percent?

 7      MR. VELKEI:  Assumes fact not in evidence.

 8      THE COURT:  Overruled.  It's cross-examination.

 9      THE WITNESS:  Incomplete initial submission forms?

10 Wouldn't that be a reflection of what the employer

11 groups were sending us?

12      MR. STRUMWASSER:  Q.  Well, the employers didn't

13 change.

14      THE COURT:  Well, wait.

15          The question was, are you aware of it?

16      THE WITNESS:  No.

17      MR. STRUMWASSER:  Thank you.

18      Q.  Did you know that following this transition to

19 Accenture in July of '07, daily war rooms were set up

20 to monitor eligibility issues?

21      A.  In July of '07?  A year later?

22      Q.  Mm-hmm.

23      A.  No.

24      Q.  How about July of '06?

25      A.  No.



10417

 1      MR. STRUMWASSER:  Do you have a copy of 542?  Or

 2 would you like me to just give it to you so you don't

 3 have to check?

 4      THE WITNESS:  I need it.  I don't have it.

 5          I'm ready.

 6      MR. STRUMWASSER:  Q.  Okay.  So you see here on

 7 the second page, 4911, of Exhibit 542 that there were

 8 daily war rooms instituted in '06, not '07, to monitor

 9 these eligibility problems?

10      A.  Yes.  I see that.  And it says that employers

11 were submitting incomplete submissions, and it was

12 comparing the 40 percent of PacifiCare Health Systems

13 to a United expectation of 5 percent.

14      Q.  Right.

15      A.  So it's not that it increased.  Right?  It's

16 that the education of how those forms needed to be

17 completed by employer groups was not as robust as it

18 could have been.

19      Q.  From your time at PacifiCare, do you recall an

20 issue before the acquisition that 40 percent of

21 application materials received from employers were

22 being rejected as incomplete?

23      A.  What it says here is that we made phone calls

24 and filled it in for them instead of educating them and

25 having them submit it correctly the first time.
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 1      Q.  Right.  And in fact, the pre-acquisition

 2 PacifiCare membership and eligibility operation took

 3 considerable pride in supporting employers and helping

 4 them get their -- get their records and their business

 5 onto your systems, right?

 6      MR. VELKEI:  Objection, relevance.

 7      THE COURT:  Overruled.

 8      THE WITNESS:  Yes, I would agree with that.  But I

 9 would also tell you that I think it's completely

10 reasonable to educate people how to do it correctly the

11 first time.  I'm all about that.

12      MR. STRUMWASSER:  Q.  Right.  So what you had was

13 a legacy PHS eligibility system in which the employers

14 understood and the brokers understood that they

15 would -- there would be, dare I say, a collaborative

16 process to get the application materials to the people

17 who would then do the actual data entry.  And what

18 you're saying, it was reasonable to move from that high

19 service level model to a model in which the employer is

20 expected to get it right by him or herself.

21          But I hear you also saying that, "To do that,

22 we need to be providing employer education and support

23 to enable them to do that."  Is that your testimony?

24      MR. VELKEI:  Objection, compound, your Honor.

25      THE COURT:  Overruled.
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 1      THE WITNESS:  Yes, that's my testimony.

 2      MR. STRUMWASSER:  Q.  So what we in fact had was a

 3 termination of the high level of service and helping

 4 them fill out the paperwork without the necessary

 5 educational component, right?

 6      A.  The education component definitely followed

 7 July 12th.  And the e-mail indicates that what minor

 8 issues it had to processing eligibility were expected

 9 to be corrected by July 21st.  I think this is

10 satisfactory performance and normal integration change.

11      Q.  Is that a yes?

12      THE COURT:  Can you repeat the question, please?

13          (Record read)

14      THE WITNESS:  Yes, the education followed July

15 12th.

16      MR. STRUMWASSER:  Q.  Do you think that the --

17 that PacifiCare -- PacifiCare's ability to respond

18 quickly to the eligibility problems that it was

19 encountering in the first half of 2006, that that

20 difficulty was exacerbated by the fact that these

21 functions were now being handled overseas rather than

22 proximately to Cypress?

23      THE COURT:  I'm sorry.  Did you get the question?

24      THE WITNESS:  Can you repeat the question?

25          (Record read)
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 1      THE WITNESS:  So no, I think the timing is not

 2 correct.  So as I read 542, the transition happened in

 3 July of 2006, which is not in the first half of 2006,

 4 and I don't remember any unusual eligibility issues.

 5      MR. STRUMWASSER:  Q.  So just to tidy that up,

 6 without respect to when in 2006, you don't believe that

 7 there were any -- that any problems you had with

 8 eligibility were exacerbated because of functions that

 9 were taken out of Cypress and sent to the Philippines?

10      A.  You know, I just don't remember anything like

11 that.

12      Q.  On 5265, Page 1946, the row, July-December

13 2006, "The intentional termination of the majority of

14 the accounting staff while centralizing in MN (in the

15 name of synergies) has increased our finance bench

16 strength, the accuracy of our financial statements, our

17 understanding of run rate, and the predictability of

18 our monthly close costs [sic]."  Do you see that?

19      THE COURT:  "Close results."

20      MR. STRUMWASSER:  "Close results," thank you.

21      Q.  Do you see that?

22      A.  I do.

23      Q.  These intentional terminations resulted in

24 loss of institutional knowledge, right?

25      A.  Yes.
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 1      Q.  For instance, Jane Knous was fired as a part

 2 of the centralization to Minnesota, right?

 3      A.  In December of '06, yes.

 4      Q.  In your view, that was a mistake, right?

 5      A.  Not really, no.  I benefitted from that.

 6      Q.  You benefitted in your new role?

 7      A.  Yes.

 8      Q.  Finances lost; operations gained?

 9      A.  That's what happened.

10      MR. VELKEI:  Your Honor, could we just not have

11 her full name in the record.

12      THE COURT:  Yes.

13      MR. STRUMWASSER:  The only problem is this is a

14 witness whose functions have been sort of alluded to

15 here.  I think the record is --

16      THE COURT:  Well, she wasn't fired.

17      MR. VELKEI:  Right.

18      THE COURT:  So could we change that word, maybe?

19      MR. STRUMWASSER:  Laid off?

20      MR. VELKEI:  We agree.  Thank you, your Honor.

21      THE COURT:  All right.

22      MR. STRUMWASSER:  And your original -- you

23 originally re-retained Ms. Knous in mid 2007 through

24 the Chimes temp agency, right?

25      A.  I think so.  I don't know if it was Chimes.
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 1      THE COURT:  I recall it somewhere; it's written

 2 somewhere.

 3      THE WITNESS:  Okay.

 4      MR. STRUMWASSER:  Q.  Marianna D'Ambrosi was also

 5 laid off as a part of the centralization process?

 6      A.  Yes.

 7      Q.  And she too was brought back in mid 2007,

 8 right?

 9      A.  Yes.

10      MR. STRUMWASSER:  Do you have 722 handy there?

11      THE WITNESS:  I do.

12      MR. STRUMWASSER:  Q.  You do recall looking at

13 this Exhibit 722 previously, right?

14      A.  Yes.

15      Q.  And in your e-mail on the first page, you

16 start out saying, "Here is a summary of FTEs working on

17 re:integration."

18          Are you saying working on the subject of

19 integration or are you saying working on reintegration?

20      A.  I'm thinking integration.

21      Q.  So it is not an again integration; it is just

22 integration?

23      A.  Yes.

24      Q.  Third paragraph, reference to Ms. Knous.  And

25 you say -- well, let's just -- I don't know what you
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 1 want to do about that last sentence.

 2      THE COURT:  I don't know.  We haven't gone through

 3 whether this is confidential or not.  There's some

 4 material that I found interesting, but it doesn't need

 5 to be in the record.

 6      MR. VELKEI:  I think we did agree, your Honor,

 7 that it would be put in an envelope?

 8      THE COURT:  I think I even did an envelope

 9 already.  So I think as long as you're --

10      MR. STRUMWASSER:  Q.  So I'm just going to call

11 attention to that last sentence of the Knous paragraph.

12 We can all read it together -- to ourselves, as they

13 say in houses of worship.

14          Now, you were not involved in the decision

15 leading to her departure in the fourth quarter of '07,

16 right?

17      A.  True.

18      Q.  Do you know whether anyone from PacifiCare was

19 consulted about that decision?

20      A.  Yes, I believe Pete Reynolds, Jane herself

21 were consulted.

22      Q.  Who is Mr. Reynolds?

23      A.  He was her boss.

24      Q.  And then we have the paragraph regarding

25 Ms. D'Ambrosi.  And it's your view that the decision
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 1 leading to her departure was a mistake, right?

 2      A.  No, I don't see it saying that, no.  I say

 3 we're hiring her back for the PRIME/ACIS migration of

 4 work packages 1 and 2, which is an HMO effort.

 5      Q.  Was it your view in 2007 that the decision

 6 that led to her departure was a mistake?

 7      A.  Yes, because she had significant HMO

 8 expertise.  She helped us move our Medicare billing to

 9 Oracle AR.  She helped us move from -- we moved general

10 ledger packages to the Oracle Integrated Financial

11 Systems, and I thought she would be instrumental in our

12 HMO migration.

13      Q.  Do you know if anyone at PacifiCare was

14 consulted regarding the decision that led to her

15 departure?

16      A.  I believe Mr. Reynolds and Ms. Knous made many

17 of those decisions.

18      Q.  Is it your understanding that the two of them

19 concurred in the decision for Ms. Knous and

20 Ms. D'Ambrosi to leave?

21      A.  I don't know specifically.

22      Q.  What I'm trying to get at here is, to the best

23 of your knowledge, did anybody from the legacy

24 PacifiCare leadership -- did anybody say, "Yeah, those

25 are good positions to eliminate"?
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 1      MR. VELKEI:  Your Honor, I'm going to object on

 2 the grounds of relevance.  We're getting into detail

 3 about individual employees with no link to PLHIC or PPO

 4 business.

 5      THE COURT:  I think I understand where this is

 6 going, but let's try and minimize the complexity or

 7 detail.

 8      THE WITNESS:  So, yes, I think that PacifiCare was

 9 involved in those decisions very, very early on.  We

10 participated in a number of meetings about that

11 centralization of accounting.

12          And although I raised objections to the lack

13 of HMO expertise being in Minnesota, the ultimate

14 decisions included PacifiCare people that were in the

15 accounting organization.

16      MR. STRUMWASSER:  Q.  And then on the next page,

17 9299, we have you saying, "Now, I know it looks like we

18 are trying to build a team in Cypress.  Not really

19 true."  Do you see that?

20      A.  That's in the context of the Pallavi Patel

21 discussion.

22      Q.  The what?

23      THE COURT:  Pallavi Patel.

24      MR. STRUMWASSER:  Q.  So it is not the case that

25 you were concerned that the Pallavi recommendation in
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 1 connection with the Knous and D'Ambrosi recommendations

 2 were going to look like you were trying to build a team

 3 in Cypress?

 4      A.  Can you ask it again, please?

 5      MR. STRUMWASSER:  Sure.

 6          (Record read)

 7      THE WITNESS:  I would say that I was trying to

 8 mitigate that question, yes, because the intention

 9 really is to have that expertise in the function that

10 needs the expertise, not in an independent function.

11 That's all.

12      MR. STRUMWASSER:  Q.  Right -- I'm sorry.

13          And that concern you had of giving the false

14 impression was the concern you had with respect to all

15 these of these recommendations, right?

16      A.  No.  The essence of the e-mail is talking

17 about getting the general ledger recording for these

18 expenses correct so that the 2008 budget can be

19 accurate.  So the essence of this is explaining who's

20 doing what, where should they belong, and having a

21 dialog with Geoff Howe, who is the finance executive

22 that I report to, that I work with.

23      Q.  And in the Knous paragraph on the first page,

24 you are saying, "I don't see this position,"

25 Ms. Knous's, "going away until the CA audit is
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 1 completed and the corrective action oversight with DMHC

 2 and DOI is done - probably the June 2008 is the safest

 3 end date."  Do you see that?

 4      A.  I do.

 5      Q.  So those points, the adequate staffing and

 6 expertise for dealing with the regulatory issues that

 7 were being raised by DMHC and CDI, those were also a

 8 subject of this memo, weren't they?

 9      A.  I was explaining what she was doing and why

10 she would be in the '08 budget.

11      Q.  Is that a "yes"?

12      A.  Yes.

13      Q.  And then on the second page of this e-mail,

14 back with the -- in that paragraph with the "trying to

15 build a team in Cypress" look, starting on the third

16 line, "But the fact is, some brain power needs to be in

17 California for the day-to-day interface with regulators

18 and work with Group Services, work packages 1, 2

19 and 3."

20          So dealing with the regulatory issues being

21 raised by CDI and DMHC, that was a topic that was being

22 addressed in this e-mail, right?

23      A.  Yes.

24      Q.  And it's a topic that was being addressed with

25 respect to all three of these employees, right?
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 1      A.  Not for Mari, not for Tiffany, no.

 2      MR. STRUMWASSER:  Your Honor, I'm trying to get a

 3 handle on what the synergies were that were associated

 4 with some of these things.  It's going to get us into

 5 an area of HR stuff.  And I'm wondering if I could

 6 simply have a schedule that corresponds to these pay

 7 grades so that we can get a sense of what the amounts

 8 were at issue for these folks.

 9      MR. VELKEI:  Your Honor, we would object to now

10 getting into salaries of particular employees and how

11 much of a synergy that was.

12      THE COURT:  So you want to ask questions like what

13 is grade 28, et cetera, but if you had a piece of paper

14 it would keep it from being on the record?

15      MR. STRUMWASSER:  Yes, if we had a piece of paper,

16 I wouldn't have to ask questions.  We'd just have it.

17      THE COURT:  It's up to you.  Otherwise he can ask

18 questions about it.  It's in a document.  If it's easy

19 to put it in writing and give it to him, it might

20 facilitate not having all that on the record.

21      MR. VELKEI:  So is the request of us that we apply

22 particular grades and what that means in terms of pay

23 scale?

24      MR. STRUMWASSER:  I'm assuming, from my knowledge

25 of bureaucracies, that there exists a piece of paper
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 1 that shows grade and step and just the numbers.  And if

 2 we could have just that piece of paper for this period,

 3 then that will take care of that need.

 4      THE COURT:  Is it not that simple?

 5      MR. VELKEI:  I don't know.  I just to have talk to

 6 the client off-line.

 7      THE COURT:  Why don't you do that.

 8      MR. VELKEI:  We can come back after the break and

 9 talk about it some more.

10      THE COURT:  That's fine.

11      MR. STRUMWASSER:  Q.  Just to round out this

12 question with respect to the costing of these folks, do

13 you have a rule of thumb within PacifiCare for what

14 kind of a loading you put on salaries to figure out

15 what an FTE costs?

16      A.  Yes, there's a burden rate.

17      Q.  Do you know what that number is?

18      A.  It changes over time.  What year are we asking

19 about?

20      Q.  2006.

21      A.  I could look.  I don't remember.

22      Q.  I don't need much precision here.  I mean --

23      A.  I would say 13.  That's -- 13 percent is what

24 came to mind when you asked me.  I don't know that

25 that's truly the number it was in '06.
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 1      Q.  So it would be like a 1.13 times salary for

 2 the FTE cost.  Is there a document that explains that?

 3      A.  It was part of our budgeting templates.  I

 4 don't know that there's an explanatory word document.

 5      Q.  With respect to this building a team in

 6 Cypress thing, would it have been a bad thing to have a

 7 team in Cypress doing these functions?

 8      A.  Well, that's ultimately what we did.

 9      Q.  Was that established after initial resistance

10 from United?

11      A.  No, not at all.

12      Q.  Still on that second page, 299, we have the --

13 I'm sorry.  On the next page, 300, we have the section

14 entitled "Proposal."  Are you there?

15      A.  Yes.

16      Q.  And there's a paragraph that starts "Trudy,

17 separate of this issue, I would like to discuss a

18 review process for the intentional layoff of any PHS

19 personnel grade 27 and higher."  Do you see that?

20      A.  I do.

21      Q.  You say, "A core team should approve whether

22 paying someone to walk away with PHS business knowledge

23 really is in the best interest of the company at this

24 time."  Do you see that?

25      A.  I do.
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 1      Q.  So at this time in mid 2007, there was no

 2 review process in place to determine whether a

 3 particular PacifiCare personnel with PHS knowledge

 4 should be intentionally laid off?

 5      A.  I do believe there was a review process.  I

 6 did not participate this that.

 7      Q.  So is the gist of your Trudy paragraph that

 8 you would like this process to involve people at a

 9 higher level?

10      A.  That it would involve people that understand

11 the California HMO.

12      Q.  I don't see "HMO" there.  Do you?

13      A.  Again, I'm talking about work packages 1, 2

14 and 3.  Those are HMO efforts.  I'm worried about HMO

15 efforts with respect to the migration plans that I was

16 leading at the time.

17      Q.  When you said, "Also thinking enterprise

18 wide," you meant enterprise wide but only HMO?

19      A.  I meant Ovations, Prescription Solutions, et

20 cetera, because the migration has to integrate Secure

21 Horizons and prescription drugs and all of those

22 things.

23      Q.  Is that a "yes"?

24      A.  It's a no.  It's beyond HMO.  It's the

25 connectivity to migrating.
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 1      Q.  And it is in fact including positions that

 2 would have been responsible for PPO functions, right?

 3      A.  No.  I don't remember any additional PPO

 4 layoffs after this time frame.  That's not -- wasn't my

 5 focus, no.

 6      Q.  ACME had PPO responsibilities; didn't it?

 7      A.  Yes.

 8      Q.  So now we're back on 5265, on Page 1946.  And

 9 you previously testified that the decision to

10 centralize the accounting in Minnesota was made in

11 order to give critical mass to the accounting process

12 and to give you better consistency, policies and

13 procedures.  Do you recall that testimony?

14      A.  I do.

15      Q.  Now, that's not the rationale for this

16 decision that you are stating in this document, is it?

17      A.  I think it was one of the key rationales.  In

18 fact, it was something that I had done in my corporate

19 controller days as well, centralized everything into

20 California.

21      Q.  So when you say, "The intentional termination

22 of the majority of the accounting staff while

23 centralizing in MN (in the name of synergies)," you

24 really meant in the name of consistency, policies and

25 procedures, and synergies; is that --
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 1      A.  Yes, I would say that, yes.

 2      Q.  Looking at the various criticisms you've

 3 raised in this entry, "decreased our financial bench

 4 strength, the accuracy of our financial statements, our

 5 understanding of run rate, and predictability of our

 6 monthly close results," and the outcomes listed in the

 7 bullets below, those consequences are inconsistent with

 8 having achieved better consistency, policies and

 9 procedures, aren't they?

10      A.  They are a subset of that, yes.  But policies,

11 procedures and consistency -- I mean, there are

12 hundreds and hundreds of areas of the financial

13 statements.  And I actually list intercompany balancing

14 and income tax.  And the references to budget and run

15 rate relate to HMO analysis.

16      Q.  Now, the PPO does actuarial calculations,

17 right?

18      A.  It does.

19      Q.  It maintains IBNR accounts, right?

20      A.  A single model, yes.

21      Q.  It maintains book entries for IBNR, right?

22      A.  It does.

23      Q.  And those entries for IBNR -- which are

24 incurred but not reported claim payments, right?

25      A.  Incurred but not reported claims.
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 1      Q.  Claims.  Not the amounts, just the number?

 2      A.  It's an estimate of prospective payments,

 3      Q.  Is it typically done on a basis of expected

 4 claims and expected per claim costs?

 5      A.  It's generally done on historical paid claims

 6 per member.

 7      Q.  Paid claims.  And then there's a factor for

 8 the anticipated dollar cost per claim, right?

 9      A.  Per member, not per claim.

10      Q.  Oh, okay.

11          And when you say they are done on the basis of

12 historic costs, those are numbers that are obtained

13 from your claims payment systems, right?

14      A.  Yes.

15      Q.  That then are used in predefined ways to

16 project future costs, right?

17      A.  No.  It's not projecting future costs.  It's

18 projecting the retrospective costs incurred that have

19 not yet been received by the company.

20      Q.  And the significance of that is that they are

21 costs for things that have happened but have not yet

22 been paid by the company?

23      A.  Yes.

24      Q.  So that's the whole point of this is that the

25 claims platforms produced accounting data regarding the
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 1 historical claims experience which is then used to

 2 estimate future payment needs, right?

 3      A.  In general, yes.

 4      Q.  So if there are eccentricities in the

 5 performance of the claims engines that have the effect

 6 of giving a false impression as to historic claim

 7 costs, as to timing, in particular, of historic claim

 8 costs, that's something that can affect IBNR and

 9 projected future costs, right?

10      A.  Yes, and no.  Yes, it -- those things do

11 impact the estimates of future payments.  Not costs.

12      Q.  Thank you.  And that is true for both HMO and

13 PPO, right?

14      A.  Yes, and it's more complex on HMO because we

15 have 12 models for a legal company in HMO.  But in PPO

16 we have a single model.

17      MR. STRUMWASSER:  Your Honor, this may be the

18 time.

19      THE COURT:  All right.

20      MR. VELKEI:  12:30?

21      THE COURT:  Yes.

22          (Whereupon, the luncheon recess was

23           taken at 11:26 o'clock a.m.)

24

25                     AFTERNOON SESSION
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 1                         ---o0o---

 2          (Whereupon, the appearance of all

 3           parties having been duly noted for

 4           the record, the proceedings resumed

 5           at 12:26 o'clock p.m.)

 6      THE COURT:  All right.  We're back on the record.

 7          Welcome, Mr. Kent.

 8      MR. KENT:  Thank you.  Good afternoon.

 9      THE COURT:  We'll see if we can sort all this out.

10          I think in order, the first motion -- well,

11 you filed your additional document.

12          All right.  Where do you want me to start?

13      MR. STRUMWASSER:  I mean, there are -- I think

14 there are two discrete issues here.

15      THE COURT:  Right.

16      MR. STRUMWASSER:  One is whether or not your Honor

17 is going to issue any order coming out of these two

18 motions of PacifiCare that are dispositive of

19 evidentiary or legal issues.  And that's the issue we

20 have not -- we have chosen not to brief.  We think that

21 the answer to that question is clear.

22          And then the other question is, what, if

23 anything, your Honor would like to do with the third

24 supplemental accusation.  And our recommendation there

25 is to embrace it.
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 1      THE COURT:  Well, it's filed.  So it's there.  But

 2 the real issue is that you've asked for further

 3 discovery.  And I can't find that piece of document.

 4      MR. STRUMWASSER:  I think I have it here.

 5      THE COURT:  Do you know what the number is?  I

 6 think that would help.

 7          So I have the third supplemental accusation.

 8 Let's take that up first.  The third supplemental

 9 accusation is 664, correct?

10      MR. STRUMWASSER:  I was just wondering that

11 myself.

12      THE COURT:  Yes.  It's 664, and as part of that,

13 there's a request for discovery.

14      MR. STRUMWASSER:  Right.

15      THE COURT:  I don't know why I thought it was in a

16 different --

17      MR. VELKEI:  We had attached a copy of the request

18 for discovery to our motion on the third supplemental.

19      THE COURT:  I just have it as attached.

20      MR. VELKEI:  Okay.

21      THE COURT:  Now, your response to this, do you

22 know what the number of that is?

23      MR. VELKEI:  We don't, your Honor.  Let me see.

24      THE COURT:  Well, you have a motion to dismiss

25 which is 5328.  Is that the corresponding piece to it?
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 1      MR. VELKEI:  Let me check and make sure.

 2          Yes, your Honor, 5328.  And then we have a

 3 motion for judgment on the pleadings.

 4      THE COURT:  Which is 5329?

 5      MR. VELKEI:  Exactly.

 6      THE COURT:  All right.  Is that the piece of that

 7 that we're talking about?

 8          I guess that's a little different than you

 9 putting into perspective, right?

10      MR. STRUMWASSER:  I think so. 5329 asks for a

11 single piece of relief that we think is, you know --

12 cannot be granted.

13          5328 enumerates on its cover three items of

14 relief that they're asking for.  We think that the

15 first item is beyond jurisdiction.  The second and

16 third, we have conceded, are matters that lie within

17 your Honor's sound discretion.  And we have briefed

18 that issue.

19      THE COURT:  Okay.  So you have an answer to that

20 issue?

21      MR. STRUMWASSER:  That's right.  And that was our

22 response of the California Department of Insurance.

23      THE COURT:  That's 737, correct?

24      MR. GEE:  That's right.

25      MR. STRUMWASSER:  737.



10439

 1      THE COURT:  All right.  Well, I don't know how --

 2 I am filing 664.  I don't really think I have any

 3 discretion not to file it.

 4          The next matter is whether or not I'm going to

 5 grant discovery.  So did you wish to be heard on that?

 6      MR. STRUMWASSER:  I would, your Honor.

 7      THE COURT:  All right.  Go ahead.

 8      MR. STRUMWASSER:  First of all, the discovery is

 9 comprised of a single request which is a request that

10 has already been made and satisfied with respect to the

11 different period, the window period.  So --

12      THE COURT:  6/23/06 to 6/31/07.

13      MR. STRUMWASSER:  That's right.  And that answer

14 came in the form of a series of Excel and Access files

15 that have been described during the course of the

16 hearing.

17          And so, from a burden point of view, they've

18 got all the scripts or queries or filters or whatever

19 it is that they used -- you can use different things

20 for these programs -- such that all they have to do in

21 order to satisfy the discovery request is to rerun

22 those exact same routines, those same queries, or

23 whatever they are, and simply substitute for where it

24 said 6/23/06, 1/1/06, just change that date, get a new

25 database, ship it off, and then we're done.
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 1          Nothing of any significance will flow from

 2 that in terms of consumption of hearing time because

 3 it's our intention -- and it's pretty clear from what

 4 has happened so far -- that all we do is we take those

 5 data, verify that we can read them, perform the same

 6 kind of calculation we've already performed, and we

 7 come in with a new table, much like the table that is

 8 in our response.  And there's also Exhibit, now, 733

 9 marked for identification, which is the same -- exact

10 table that we have in our memorandum.

11          Then they have an opportunity to rebut that if

12 they wish or do their own calculations.  But basically,

13 all that we need in order to attach the number of

14 claims that are affected to the violations that have

15 already been proven for the other -- for the subset

16 period is to get those data and generate this table.

17      THE COURT:  Now, my understanding is your response

18 was for three possibilities: to dismiss the CDI's third

19 supplemental, which I'm not going to do; to stay this

20 proceeding; or to sever and stay.

21          Isn't there a fourth thing?  That is, to deny

22 the request?

23      MR. VELKEI:  The discovery request?

24      THE COURT:  Yes.

25      MR. VELKEI:  That's certainly a way to do it, your
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 1 Honor.  We're, in some respects, agnostic to how it's

 2 done.

 3          But our view is, you know, this is improperly

 4 expanding the case beyond the limits that were

 5 prescribed when the OSC was initially filed.  And our

 6 view is it's going to complicate matters further.  It

 7 spills into a pending investigation which expressly

 8 includes those periods.

 9          So however the Court chooses to do it, I think

10 both sides agree that you have discretion in the

11 various choices available to you.  So our view is this

12 just cannot be part of this particular proceeding.  And

13 that's obviously without prejudice to them bringing in

14 the context of the '09 exam.  So the discovery is just

15 a piece of that.

16          On the discovery front, I'll note a couple of

17 points.  One, what was provided to the Department was

18 information that was requested by the Department

19 looking at claims adjudicated.

20          That test has now changed, and they're trying

21 to apply a different test which involves capturing the

22 data in a different way.  And there's lots of reasons

23 why that's not appropriate, including 734.1 of the

24 Insurance Code.

25          It's clear that the only reason this complaint
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 1 was brought was because the Court denied this identical

 2 request for discovery.  So now they're bringing it in

 3 the context of this third supplemental accusation.

 4          But our sort of overarching need is not to

 5 have these issues that go into a period that is the

 6 subject of a current investigation become part of this

 7 proceeding because it will just continue to complicate

 8 matters on a variety of fronts.

 9          There is the burden, first of all, in

10 producing the data.  And Mr. Strumwasser's suggestion

11 to push a button is not, in fact, accurate.  But if

12 those issues become in play, there's witnesses that

13 we're going to have to bring on a variety of issues.

14 It's just going to increase the length of this trial,

15 not streamline it in any fashion.

16          And my view of the Court's words when this

17 issue first came up is, "I'm not going to expand this

18 case any further."

19      THE COURT:  I'm not.

20      MR. VELKEI:  And that's our view and -- you know,

21 to emphasize the point that there is no prejudice to

22 the CDI, they can bring it in the context of the

23 investigation that's underway now.

24      THE COURT:  Or they can prove it in some other

25 way.
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 1      MR. VELKEI:  Or they can prove it in some other

 2 way.

 3      THE COURT:  I really think that's my position.

 4 I'm not going to stay this proceeding.  That's denied

 5 and I'm really reluctant to sever and start another

 6 case because that doesn't really get to where I want to

 7 be either.

 8          So I'm going to allow you to file the third

 9 supplemental, but I'm not going to grant any further

10 discovery requests.  And you can prove it -- I think

11 you have testimony in some other things.  So you can

12 prove it in whatever way you deem appropriate.

13          I'm just -- I did deny this as discovery, and

14 I'm going to continue to deny further discovery.  But

15 I'm not going to grant any of the requests from

16 PacifiCare either.

17      MR. VELKEI:  Your Honor, if I may, there's a

18 couple ways we can do it without really prejudicing

19 anybody.  I think the fact that it is in the record --

20 the third supplemental is a fact; there's no way around

21 that.

22          But I do think there's an ability to say that

23 this needs to be part of the 2009 examination.  And the

24 problem is, I described it colloquially, is the creep.

25          We started this proceeding with the OSC that
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 1 was driven by the 2007 MCE.  In fact, those reports

 2 were attached as exhibits.  And all of the issues

 3 focused on the 2007 MCE.

 4          Mr. Strumwasser pointed to a few examples in

 5 the OSC where it didn't.  And in fact, the two examples

 6 he gave, there was in fact a relation directly the 2007

 7 MCE period.

 8          It's very clear the respondent company has

 9 spent a large amount of money responding to the

10 separate 2009 investigation which includes these

11 periods.  And what we've seen starting to happen in the

12 second supplemental is now it's -- we're spilling over

13 into those periods.  And over the last week or two, I

14 think the Court has really drawn a line, which we've

15 appreciated, which is, if it's beyond the period,

16 what's the relevance to the period?

17          If it's for showing absence or presence of

18 remedial measures, fine.  If it's to show maintenance

19 of RIMS, okay.  But that's not what's happening here.

20 It's being submitted to expand the alleged violations

21 to go beyond the 2007 MCE period.

22      THE COURT:  Okay.  Well, I'm not expanding this

23 case.  I don't know how to say it more clearly.

24          I'm accepting the filing of this, and however

25 it comes, it comes.  I'm not granting discovery, any
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 1 further discovery in this.  And if it relates to the

 2 time period or the matters in this case, I'm going to

 3 consider them.  If it doesn't, it doesn't.  You're just

 4 going to have to live with that because that's -- I'm

 5 going to be consistent with that.

 6      MR. STRUMWASSER:  I didn't have a chance to

 7 comment on your Honor's question about discovery as

 8 opposed to the accusation.

 9          I do believe there is a jurisprudential error

10 in taking the accusation and then not granting the

11 discovery period provided by the APA.  But -- and you

12 know, I just leave it at that.

13          But to the extent that your Honor is saying we

14 can prove the accusation without discovery, we are

15 prepared to try to do that.

16      THE COURT:  And it relates, as far as I'm

17 concerned, to what the company did, you know, how long

18 it took them to react to these things, when they found

19 out about it.  That's what it relates to.  It's not a

20 whole new thing as far as I'm concerned.

21      MR. STRUMWASSER:  I think that was our point.  Our

22 point was that these violations occurred during a

23 broader period.  What the company did, it did, not in

24 the six or seven months that it said it did it.  It was

25 a broader period.
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 1          And we can use numbers that are already in the

 2 record to attempt to identify how many acts of

 3 violation there are.  It just strikes me that that is

 4 intentionally introducing an approximation for what

 5 should be an enumeration.

 6          Mr. Velkei is -- what he has said about the

 7 practicality of this question can only exist as long as

 8 he remains at the level of vagueness he did.

 9 Ms. Berkel testified from the beginning, when I asked

10 her how long would it take to get this information, she

11 said a couple of days if she rushed it.  It was that

12 kind of a range.  And we got the information.

13          So there is no practical reason not to do

14 this.  I understand and I completely agree that this is

15 not something that ought to be severed and tried

16 separately.  But if your Honor's ruling is that we're

17 going to have to prove the violation count by other

18 means, I am prepared to do that.  But that is, it

19 strikes me, a source of uncertainty that is being

20 introduced for no benefit to anybody.

21      MR. VELKEI:  Here's the issue, your Honor.  I

22 think by virtue of the third supplemental accusation --

23 and I'm going to qualify, I don't have the accurate

24 count, but I think it alleges an additional 60,000-plus

25 violation outside the period.  And that's really our
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 1 concern.

 2          I mean, I think what Mr. Strumwasser is trying

 3 to say, "Well, the issues overlap so that we can bring

 4 that in."  But the fact is, the issues in the '09 exam

 5 overlap with the issues in this exam.  And that would

 6 militate in favor of staying the entire action and

 7 trying this just one time.

 8          I think the Court's view of not doing that is

 9 our view as well.  We'd like to proceed on the

10 allegations that we were charged with.  But this

11 constant bringing in new allegations outside the

12 period, not for purposes of showing penalties but to

13 actually establish new violations, is where we're

14 drawing the line to say that this is spilling into the

15 '09 exam.

16          And it's making our job unmanageable in terms

17 of bringing this to closure because, if we are going to

18 bring these issues in question, there's a whole host of

19 issues, I promise you, will come up with it as a

20 result, which means we're going to have to bring in

21 witnesses about what was the state of mind in the first

22 six months of 2006 with regard to what obligations

23 were?  Why was there this period between when the audit

24 exam was conducted and when the corrective action took

25 place?  That's a five-month period.
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 1      THE COURT:  You have that issue anyway.

 2      MR. VELKEI:  I'm not sure we do, your Honor.  I

 3 really am not.

 4          But what we've done now is, we're not drawing

 5 a line in the sand to say, "listen, what's in the other

 6 investigation is in the other investigation."  If we

 7 continue to expand this case, we'll never get done.

 8      THE COURT:  I don't know how to say it again.  I'm

 9 not expanding the case.  If it relates to something in

10 the case that means that you should have done something

11 sooner or the expert says something that this was an

12 incorrect way of dealing with it or something like

13 that, it might relate to how much the penalty is or

14 where the penalty goes from there.

15          But I am not expanding this case.  I don't

16 know how to say it again.  If it's error on my part to

17 not expand it, so be it.  You try it somewhere else

18 some other time when I'm gone.

19      MR. STRUMWASSER:  Your Honor, I just want to make

20 it clear, we aren't disputing that point.  We are

21 raising the question of what constitutes "expanding the

22 case."

23      MR. VELKEI:  That's a fair point.  We agree on

24 what.

25      THE COURT:  That's fair.  The dates -- I am not
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 1 going to find violations of law outside of the dates

 2 that are covered in the exam.

 3          That there are other violations may be

 4 relevant to what I do after that or before that or

 5 however I take it on.  But I am not going to find

 6 violations that aren't part of the original exam.

 7      MR. STRUMWASSER:  Then what does it mean, your

 8 Honor, for you to accept and not sever the third

 9 supplemental accusation?  You're going to try it but

10 not --

11      THE COURT:  I actually hadn't thought about it

12 that far.  Because -- I'll think about that.

13          So you both want me to sever it and stay the

14 third supplemental?

15      MR. STRUMWASSER:  No.

16      MR. VELKEI:  Yes.

17      MR. STRUMWASSER:  Absolutely not.  Because that

18 does squarely present your Honor with the incredible

19 waste that would arrive with that.  Either your Honor

20 is going to have to take this testimony over again or,

21 God help us all, a new judge is going to have to come

22 in and learn all of the things that your Honor has

23 developed a knowledge of over the last -- almost a year

24 now.

25          There is nothing to recommend that.  The count
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 1 of the violations that are comprised in the third

 2 supplemental is just an accounting exercise.  And I

 3 think that there is a general understanding here that

 4 whether those are violations is going to turn on

 5 exactly the question of whether the violations

 6 identified in the market conduct period are same.

 7      THE COURT:  But if I find that they are

 8 violations, per se, that are the subject of my

 9 determining, you want discrete amounts of penalties for

10 those.  This is what I'm telling you.  I am not going

11 to do that.

12          However, if you have 60,000 violations or

13 something within the period that you claimed, and you

14 now want to show that actually it was more serious than

15 that, it took them more time to get around to it, and

16 more time to fix it and so instead of asking me for

17 $2,000 per, now you want 3-, that, I'm open to.

18      MR. STRUMWASSER:  That takes care of our needs.

19 That would be an adequate way for us to dispose of all

20 this.

21      THE COURT:  So no discovery, no extra -- if it's

22 aggravating in some way, I'm willing to consider it.

23      MR. STRUMWASSER:  Very good.

24      THE COURT:  I'm not sure it's any different than

25 the testimony I've had all along.  It doesn't change



10451

 1 anything.  So that's my take on it.

 2      MR. STRUMWASSER:  And I think, your Honor, with

 3 that proviso, we are amenable to having the third

 4 supplemental accusation tried with the prior pleadings

 5 and without a -- without discovery.

 6      THE COURT:  I know nobody's happy, but am I making

 7 myself clear?

 8      MR. VELKEI:  I think so, your Honor.  Although my

 9 prediction is there will be at least a few occasions

10 where the two sides are going to disagree about what

11 you mean today and how -- what that impact has --

12      THE COURT:  Okay.  I'll try to say it again.

13      MR. VELKEI:  And if I could just make two more

14 points, your Honor, that the -- this issue of, you

15 know, saving economy of scale and issues overlap, I

16 mean that could be true of the entire 2009 exam which

17 deals with prompt pay, which deals with claims payment

18 accuracy.

19          All of the issues that are being addressed in

20 this proceeding are the subject of that investigation.

21 So the problem is, without some fine line, it starts to

22 all spill over.

23      THE COURT:  Who knows.  Maybe after we finish

24 this, you could settle the other one.

25      MR. VELKEI:  In a perfect world, we should have
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 1 settled this two years ago.  But clearly this is the

 2 direction it's going.

 3      THE COURT:  I understand.  I got that.

 4      MR. VELKEI:  I will only say that the Department

 5 has known about these issues since March of 2008, your

 6 Honor.  And I think what was interesting about, in my

 7 reading the response of the Department, they absolutely

 8 100 percent ignore the unrebutted testimony of two

 9 witnesses who said, "We told the Department in March of

10 2008."

11      THE COURT:  And I'm willing to consider that as

12 well.  I understand that there are two sides to this

13 story.  I'm trying very hard to balance the two sides

14 and still figure out what the evidence shows.  So I

15 haven't come to that conclusion yet.

16          I know you have an argument.  I'm not ignoring

17 that argument.  I'm simply saying that they get one

18 shot at it, and you got another shot at it.  And

19 obviously you want to give me evidence -- and you have

20 to some extent, and you may give me more -- that when

21 you discovered these things, you acted on them and did

22 the best you could under the circumstances.

23      MR. VELKEI:  Here's a concern I have with regard

24 to bringing in periods outside of this proceeding.

25          So we go through case.  We finish the case
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 1 wherever, god willing, that may be.  Right?  And so

 2 Mr. Strumwasser gets up with his sword, and he says,

 3 "Oh, look at all at least other periods and all these

 4 other violations.  I understand, your Honor, we're not

 5 going to charge them here, but we can to use these for

 6 purposes of assessing penalties."

 7          Then what happens in the next go-round when

 8 Mr. Strumwasser brings the next proceeding and brings

 9 up these same issues and we get penalized according to

10 the Department again?  That's the concern.

11      THE COURT:  I'm sure you will bring that up.

12      MR. VELKEI:  But the problem is, it creates a lot

13 of ambiguity.  Are we subject to double jeopardy here

14 on some of these issues outside of the period?

15      THE COURT:  That's something Mr. Strumwasser is

16 going to have to take a chance on because maybe you're

17 right.  You can only be charged once.  So I don't know.

18          I only know that I have to make this work.

19 And this is the only way I can figure out how to make

20 it work.  And I'm certainly open -- it may require you

21 to put on another witness to tell us what you did.  I'm

22 willing to do that.  Obviously I haven't cut any of

23 your witness off your list yet.

24      MR. VELKEI:  Understood.  We're going to take

25 another look at that, your Honor
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 1      THE COURT:  Okay.

 2      MR. STRUMWASSER:  Your Honor, I just want to make

 3 it clear.  We appreciate, we understood your Honor's --

 4 we appreciate your Honor's patience, and we understand

 5 that your Honor is trying to bring this flight down to

 6 a smooth landing.  And we are completely supportive of

 7 that game, as I think everybody is.  Although over on

 8 this side of the room, we have a different set of

 9 remedies than your Honor does, which is entirely

10 appropriate.

11          We appreciate that.  And we all agree that

12 this has to come to a manageable close.  And we're all

13 just talking about how to do it.

14      THE COURT:  And I haven't heard the experts yet.

15 I don't know what they're going to say they took into

16 account in making these determinations.  We haven't

17 gotten there yet.

18      MR. VELKEI:  Understood.

19      THE COURT:  So there's a motion, also the judgment

20 on the pleadings.  Wish I could but never -- I don't

21 think I can.

22      MR. VELKEI:  Here's my only college try on that,

23 your Honor.

24      THE COURT:  Go for it.

25      MR. VELKEI:  Since we know that you're the one
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 1 that's going to be deciding these issues.  To the

 2 extent that we can get closure on what is the

 3 reasonable interpretation of the statute, it's going to

 4 streamline the case.  So why put it to the end, right?

 5      THE COURT:  Well, okay.  But i need to do further

 6 analysis before I'm satisfied.  But I really think that

 7 it's probably somewhere between the two.  That simply

 8 putting out one 866 number on a card that doesn't make

 9 it clear is probably not compliance.

10          Now, I think there were some other things that

11 were done, different circumstances.  And I think we

12 have agreement that the EDI submissions don't have to

13 be acknowledged in any other way.

14      MR. STRUMWASSER:  Other way than they are

15 automatically.

16      THE COURT:  So if we can figure out what those

17 are, those get backed out.

18      MR. VELKEI:  But it sounds like at a minimum --

19      THE COURT:  I know what the Department of Managed

20 Healthcare said.  I don't know the circumstances or

21 context of that.  And I'm not going to try that.

22      MR. VELKEI:  But it does sound, your Honor, like

23 we're moving in the direction of acknowledgement

24 letters are not required.  Then the question becomes,

25 are we compliant with these alternative forms.
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 1      THE COURT:  Well, no.  I think the issue is that

 2 acknowledgment letters are not required in every case.

 3 You've backed out a lot of things.  I buy that.  I

 4 think maybe the Department at some point is going to

 5 buy some of that too.

 6      MR. STRUMWASSER:  Absolutely.

 7      THE COURT:  If paid within 15 days, if you sent

 8 out some other document that said, "Yes, we got this,

 9 but we don't agree with you" -- I think that an

10 acknowledgment letter is not required in every case.

11 I've gotten that far.  But I'm not sure that

12 substituting 1-866 number that doesn't clearly tell

13 what you you're supposed to do with it complies on the

14 cases where that may not be -- where no other thing

15 happened.

16      MR. VELKEI:  We appreciate the Court's giving her

17 preliminary view, and you know, it shows we have some

18 work to do.  And at least we can focus on where we need

19 to present that work.

20      THE COURT:  That is the direction I'm in.

21          And I think I also told you, candidly, I do

22 think you read the provisions of the late and the

23 interest as separate provisions.

24      MR. VELKEI:  The interesting thing that I think is

25 going to come up in this case is where reasonable minds
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 1 differ about how to interpret is it really appropriate

 2 to penalize --

 3      THE COURT:  I have no problem with that argument,

 4 at some point, you making that argument or you having

 5 experts to show that on some of these issues it was a

 6 genuine misunderstanding of the problem.  And that

 7 might make a difference as to whether or not there's

 8 huge, you know, $10,000 fines placed on those things.

 9          But I've played with the law enough to -- I do

10 think they're separate requirements.  I don't think

11 they were meant to substitute one for the other, that

12 you get excused from one for the other.  And as near as

13 I can tell, there are still some violations left over

14 even if you took that position.

15      MR. VELKEI:  I agree.  And I think part of the

16 understanding is what's an acceptable range, tolerance

17 threshold because I think we all agree that nobody's

18 perfect.

19      THE COURT:  I know you're arguing that too.  I

20 have that -- I know that that's an issue.  The

21 relationships of the undertakings is a contractual

22 issue and what the law requires, how those things come

23 together; I'm sure you're going to be arguing those

24 things to me.  So I'm not precluding the argument.

25      MR. VELKEI:  Understood.
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 1      THE COURT:  I'm just saying that I think clearly

 2 those were meant to be two separate sections.

 3      MR. VELKEI:  We really appreciate the Court's

 4 guidance because it helps us sort of refine our

 5 arguments.

 6      THE COURT:  Well, I couldn't have done this, you

 7 know, six months ago because I didn't....

 8      MR. STRUMWASSER:  And your Honor, the only point

 9 that I think is at issue right now -- this has been

10 very helpful.  We appreciate your Honor explaining the

11 direction that you're headed.  And I'm encouraged that

12 we seem to be giving your Honor enough information to

13 pick your way through what is undoubtedly much more

14 than you need.

15          But the only question that's before your Honor

16 right now is this motion on the pleadings and the

17 motion to dismiss.  And if I may go against tendency

18 for a moment, I would encourage your Honor to encourage

19 PacifiCare to brief all these issues because,

20 ultimately, what they say to your Honor is going to be

21 accompanying a proposed decision.

22          And I think that both sides should fully brief

23 these issues --

24      THE COURT:  Before, then?

25      MR. VELKEI:  Let me just jump in there, your Honor
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 1 because we actually have done just a very narrow sort

 2 of legal bench brief on some of these issues that we're

 3 going to present to the Court this week.  So perfect

 4 timing on that.  Obviously that's different from

 5 post-trial briefing, which obviously incorporates facts

 6 is much more comprehensive.

 7      THE COURT:  But I didn't understand,

 8 Mr. Strumwasser.  You want something interim?

 9      MR. STRUMWASSER:  Not at all.  No.  I mean, my

10 point is this:  Your Honor is going to write a decision

11 and it's a proposed decision that says "I read A and B

12 differently. "

13          I think that -- and that goes up to the

14 Commissioner for decision.

15      THE COURT:  Right.

16      MR. STRUMWASSER:  I think that he is entitled to

17 know what arguments they can marshal or know you should

18 read them together.

19      THE COURT:  I agree.  I don't have a problem with

20 any of that.  And that should be in the record.  And

21 God knows, the Supreme Court of the United States could

22 find differently.

23          So I'm not -- I'm willing to put anything in

24 the record.  I think I've proved that all along.

25      MR. VELKEI:  Absolutely true.
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 1      THE COURT:  Whatever you need in the record to

 2 make your record, I'm happy to do that.

 3          But what I was going to do, I'm hoping, is I

 4 was trying to distill these issues.  Like I said, I

 5 don't think the issues are changing anymore.  So I was

 6 trying to distill the issues and then tell you what I

 7 think the issues are, see if you want to add anything

 8 to those, and then direct some of your argument to

 9 those issues.

10      MR. VELKEI:  And testimony.

11      THE COURT:  Well, supplementing it with the

12 testimony so that we could focus on that instead of you

13 feeling after this you have to deal with everything

14 that was ever said on any day that we've been here.

15      MR. KENT:  That would be very helpful, especially

16 after being here this long.

17      THE COURT:  But I have to be honest, I really

18 couldn't do this until maybe last week.  I think

19 Ms. Berkel's testimony, in that sense, is very

20 valuable.  And I'm beginning to see where the issues

21 come out.

22          And the reason, I was having trouble

23 distinguishing issues relating to Duncan and Lason, and

24 that's why I asked for the testimony.  At first I

25 thought, well, it's -- you know, everybody knows it.
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 1 If I ask, it's going to look like I don't understand.

 2 But now that I look at it more carefully, no, it's not.

 3 And there's a good reason.  So I'm going to spend some

 4 time doing that.

 5          But obviously I see those as issues we need to

 6 discuss.  And framework, you know.

 7      MR. VELKEI:  On your offer, by the way, just to

 8 close the loop on putting everything in the record that

 9 we think is appropriate, we just would like to close

10 the loop on the offer of proof, your Honor, and just

11 make sure we have an understanding that the evidence is

12 admissible.  And the amount of the DMHC penalty, it

13 obviously goes to weight.  But from our perspective,

14 it's very important to have that in the record.

15      THE COURT:  Yes.

16      MR. STRUMWASSER:  And we had understood that we

17 were going to be given an opportunity to respond.  And

18 I thought, since Ms. Monk was the sponsor of that, that

19 we would just get something to your Honor prior to her

20 arrival, and then you can rule on the offer of proof at

21 that point.  It will obviously be an offer of proof, so

22 in that sense --

23      THE COURT:  The offer of proof gets marked for the

24 record.  I'm never going to mess with that.

25      MR. STRUMWASSER:  Absolutely.  So the only
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 1 question is, what does that open up with respect to

 2 testimony or other exhibits.

 3      THE COURT:  Or what do I have to take from that.

 4      MR. STRUMWASSER:  Yes.  So that's the issue we

 5 propose to brief.

 6      THE COURT:  That's fine.

 7          So there's -- I'm, again, a little -- you did

 8 a statement of position, right?

 9      MR. STRUMWASSER:  That's right.

10      THE COURT:  And that didn't require me to do

11 anything, correct?

12      MR. STRUMWASSER:  No.  That's right.  The whole

13 idea was this was the Department's distillation of the

14 pleadings today.

15          And your Honor, I think what we're going to do

16 then is we will, in the fullness of time, need to amend

17 that because, for example, the number of acknowledgment

18 violations that's in there, which is key to the OSC, is

19 now not the position we're going to be pleading.

20          So we will file a revised statement of

21 position that will give your Honor and, importantly,

22 the respondent notice of what it is that we now

23 consider to be pled and proved.

24      THE COURT:  That's fine.  Doesn't matter one way

25 or the other to me.
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 1          But, now, you were talking about the offer of

 2 proof for the relevancy of the $2 million penalty

 3 assessed PacifiCare by the DMHC?

 4      MR. STRUMWASSER:  That's right.

 5      MR. VELKEI:  That's right.

 6      THE COURT:  So we're putting that aside for a

 7 short time?

 8      MR. STRUMWASSER:  That's right.

 9      THE COURT:  And then you have a -- is there a

10 response to this?

11      MR. VELKEI:  To the offer of proof?

12      THE COURT:  Yes.

13      MR. STRUMWASSER:  That's what I'm talking about.

14      THE COURT:  So you're going to get me one.

15      MR. STRUMWASSER:  That's what I'm going to do.

16      THE COURT:  So when do you think you're going to

17 get the response?

18      MR. STRUMWASSER:  I haven't felt a sense of

19 urgency because I thought it was correlated with

20 Ms. Monk's testimony, and I don't know when we're going

21 to see her next.  We don't have a date for that yet.

22      THE COURT:  Do you know?

23      MR. KENT:  We haven't firmed that up.

24      THE COURT:  Okay.

25      MR. VELKEI:  Could we see some in the next two
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 1 weeks maybe, two weeks out from today?

 2      THE COURT:  Did you want her to have testify first

 3 before you responded?

 4      MR. STRUMWASSER:  I wanted to respond, and I

 5 wanted your Honor to have our response in front of you

 6 when she comes back.  That's all.

 7      THE COURT:  So do you think she'll be back in the

 8 next couple of weeks?

 9      MR. KENT:  No.  I think we're already filled up

10 until the Labor Day weekend.

11      MR. STRUMWASSER:  I think we're filled up until

12 the 30th.  I don't know of anybody coming after that.

13      THE COURT:  That's true, actually.  And --

14      MR. STRUMWASSER:  So I would just like to renew my

15 suggestion.

16      THE COURT:  Do we know who's coming on the 31st?

17      MR. VELKEI:  I think what we will likely do, your

18 Honor, is bring Ms. Berkel back for limited redirect, a

19 day or less, re-cross, and then Ms. Berkel will be done

20 in this proceeding, knock on wood.  And that's on the

21 assumption that we will be done with Ms. Berkel this

22 week, which, based on the representations, seems to be

23 the case.

24      MR. STRUMWASSER:  I don't have a problem with that

25 I don't expect there to be a problem.  But this is news
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 1 to me.  I mean, I do feel like the guy who was told to

 2 hurry up and leave and then told that in fact there is

 3 a vacant table back there.

 4      MR. VELKEI:  Well, the protocol we've had in

 5 place --

 6      THE COURT:  That's not what he's talking about.

 7      MR. VELKEI:  Yeah, okay.

 8      THE COURT:  So Wednesday?

 9      MR. VELKEI:  So I think what we're going to do is

10 present Ms. Berkel maybe Tuesday afternoon if we could,

11 which is the 31st, because I'll be in Los Angeles that

12 Monday, and then get her done that week.

13      THE COURT:  Okay.  And then Roy and Smith are

14 still on Monday?

15      MR. VELKEI:  Right.

16      MR. STRUMWASSER:  I didn't understand.  Are you

17 going to present her from L.A.?

18      MR. VELKEI:  No, I'll be up.

19      THE COURT:  He'll come back up.

20      MR. STRUMWASSER:  I just want to make it clear

21 that, if they're going to start Ms. Berkel on the

22 afternoon, and there isn't enough time, that is not on

23 us.

24      THE COURT:  He is he said he'd keep --

25      MR. VELKEI:  We want to get this done.  It's going
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 1 to be a limited redirect.

 2      THE COURT:  So then I guess the next question is

 3 who's start on the 14th of September?

 4      MR. VELKEI:  We don't know at this point.

 5      MR. STRUMWASSER:  We do have a couple of dates

 6 still open on the week of the 30th, right?

 7      THE COURT:  He's suggesting that, Berkel, if we

 8 don't finish that afternoon, she can go on to the next

 9 day.

10          Right?

11      MR. VELKEI:  The concept is redirect the 31st,

12 spilling over to the 1st.  Then recross.  Then if we

13 have time left over, let's just do Ms. Berkel's

14 exhibits that's Thursday.  That's what I propose, just

15 get through all of this.

16      THE COURT:  Okay.  Do exhibits that Thursday

17 sounds good to me.  I was going to push for that.

18      MR. KENT:  Which will take us up to Labor Day.

19      THE COURT:  Which will take us up to Labor Day,

20 which is a dark week, plus that Monday.  So that's why

21 I asked about the 14th.

22      MR. VELKEI:  Not there yet.

23      THE COURT:  Not there yet.  All right.

24      MR. KENT:  Is Ms. David going to be available that

25 week?
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 1      THE COURT:  I don't know.

 2      MR. VELKEI:  We understood it was going to be --

 3      MR. STRUMWASSER:  I think she'll be available some

 4 day that week.

 5      THE COURT:  Okay.  Good.  So what is the June 15th

 6 request?

 7      MR. VELKEI:  Could you read the caption?

 8      THE COURT:  I'm sorry.  It's 5266, "PacifiCare's

 9 Opposition to the California Department of Insurance

10 June 15th Request."

11      MR. VELKEI:  That was, I believe, on the discovery

12 prior to the third supplemental being filed.  So that's

13 resolved.

14      THE COURT:  Resolved.  All right.

15          And then I have two more documents -- three

16 more documents.  "PacifiCare's Motion to Limit the

17 Cross-examination of Ms. Berkel."  We --

18      MR. VELKEI:  Resolved.

19      THE COURT:  We are working as best as we can.

20          And there were -- declaration of

21 Mr. Pollard -- oh.  So we'll take that up when we do

22 the exhibits; is that right?

23      MR. VELKEI:  Declaration of Mr. Pollard?

24      MR. STRUMWASSER:  That was just the way we had

25 been authenticating those tables.  I think we now have
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 1 moved past all that.  I mean, leave it in.  But I think

 2 the protocol that we've settle on is we put them in,

 3 and then they have a chance to make a contrary showing

 4 if they want to.

 5      THE COURT:  All right.  And then -- all right.

 6 That makes sense.  So does that take care of all the

 7 motions?

 8      MR. STRUMWASSER:  I think so, your Honor.  I would

 9 not want this helpful conversation about witnesses to

10 be in lieu of something that resembles a projection of

11 about four weeks' worth of witnesses, not necessarily

12 the dates and certainly not to the exclusion of

13 witnesses thereafter, but just so that we can fill up

14 this dance card and know where we're headed with the

15 case.

16      THE COURT:  So it sounds to me like you're working

17 on getting Ms. Monk back.

18      MR. KENT:  Yes.

19      THE COURT:  We're having Ms. McFann back.

20      MR. KENT:  Ms. McFann will be here Monday.

21      THE COURT:  We'll have White and Smith.  And then

22 finish Berkel.

23      MR. VELKEI:  We really would like Ms. David the

24 week of the 13th.

25      THE COURT:  Then David.
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 1          So you were still working on David?

 2      MR. STRUMWASSER:  Yes, but I think we can confirm

 3 her availability the week of the 13th.  If they want to

 4 tell us when they would like in that week, we'll check

 5 and make sure that she's available.

 6      MR. VELKEI:  We need two days, your Honor.

 7      THE COURT:  All right.

 8          Can we get two days?

 9      MR. STRUMWASSER:  Sure.

10      THE COURT:  And is she in San Francisco?

11      MR. STRUMWASSER:  She is not, but because she is a

12 new witness, we're prepared to bring her here.

13      THE COURT:  And are you still requesting from the

14 CDI Mr. Baum, Mr. Calderon?  I don't know --

15      MR. VELKEI:  We will sequence it.  So we will pick

16 two witnesses that we want to bring in the next week or

17 two after that.  So that will give them plenty of

18 notice.

19      MR. STRUMWASSER:  Both of those, your Honor, are

20 former employees.

21      THE COURT:  So we don't know where they are?

22      MR. STRUMWASSER:  We have contact with them,

23 but --

24      THE COURT:  But I did -- you know, Mr. Baum hasn't

25 really come up all the much, Mr. Calderon.
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 1          But Ms. Hoge has.  So to the extent that

 2 they're going to say the same kind of things, why don't

 3 we focus in on one of them, and then, if you don't get

 4 what you need, then look into the next one.

 5      MR. STRUMWASSER:  I think it may be appropriate.

 6 We expect Ms. Hoge will be called by them.  We may even

 7 want to call her ourselves.  But the point is, she was

 8 the point person --

 9      THE COURT:  She sounded like the person that I

10 would like to hear from as opposed to the other two.

11 But if you can't get what you need from her, you can

12 call somebody else to fill in the --

13      MR. STRUMWASSER:  At some point, your Honor, we're

14 going to make available that is pretty clearly most

15 involved, and beyond that, if they really want to get

16 Mr. Baum, who is the chief deputy under Commissioner

17 Garamendi, then we think some kind of an offer proof

18 would be called for.

19      THE COURT:  I've had some experience with these

20 people who basically say they don't know anything.

21          So it seems like Ms. Hoge would be the right

22 person to start with.  So if we could arrange that at

23 some point.

24      MR. STRUMWASSER:  I haven't actually been

25 requested.  If it's clear that you want her, then we
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 1 will make a time for her.

 2      MR. KENT:  Our problem is, in part, when we keep

 3 getting these amended pleadings, and the second thing

 4 is, when we have someone like Ms. Berkel, whose

 5 testimony is on the long side, and I won't say anything

 6 more, it makes scheduling very complicated.

 7      THE COURT:  I understand.  But if that's somebody

 8 you want, maybe that week of the 14th --

 9      MR. STRUMWASSER:  The one thing I was going to

10 suggest, your Honor, is Ms. Hoge's testimony really

11 kind of matches up to Ms. Monk's.  Let's finish

12 Ms. Monk, and we'll bring her right after that.

13      THE COURT:  Okay.

14      MR. VELKEI:  Can I make a proposal, your Honor?

15 Maybe we can come back tomorrow morning with a

16 definitive answer on that?

17      THE COURT:  That's fine.

18          Then you had indicated you wanted

19 Mr. Cignarale?

20      MR. STRUMWASSER:  We had already indicated we were

21 going to sponsor his testimony as part of our resumed

22 witness -- resumed case.

23      THE COURT:  Okay.  Maybe start looking at these.

24          Again, you know better than I do.  But if

25 you've got somebody who knows the most about something,



10472

 1 like if you are going to call Ms. de la Torre and then

 2 there are other people who might be able to fill in on

 3 that, let's start with the people who know the most,

 4 and if you need to fill in, fine.  If you don't need

 5 to, let's not.  So -- okay?

 6      MR. VELKEI:  Sounds good.

 7      THE COURT:  Let's take a ten-minute break and then

 8 come back.  I assume the witness will be back?

 9      MR. VELKEI:  Yes.

10          (Recess taken)

11      THE COURT:  Go back on the record.  Go ahead.

12      CROSS-EXAMINATION BY MR. STRUMWASSER (Resumed)

13      MR. STRUMWASSER:  Q.  Good afternoon, Ms. Berkel.

14           We were talking about IBNR and claims

15 payments and stuff.  Let me just put that back into

16 context, get us back on track.

17          Back on 5265, Page 1946, in the July to

18 December row, we see, starting on the fourth line,

19 "Significant prior period IBNR adjustments to December

20 11, 2006 have been made not only because of the close

21 process centralization but the operational issues

22 described in this document have slowed commercial

23 claimants payments and increased interest and penalty

24 payments."  Do you see that?

25      A.  I do.
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 1      Q.  And the "slowed commercial claims payments"

 2 include -- I'm sorry, "the slowed commercial claims

 3 payments and increased interest and penalty payments,"

 4 those include PLHIC PPO claims, correct?

 5      A.  Yes, it would have included PLHIC, yes.

 6      Q.  Now, you say that the commercial HMO product

 7 had much slower claims payment turnaround time.  Do you

 8 recall that?

 9      A.  No.

10      Q.  Is it true, in your view?  Is it your opinion

11 that commercial HMO product has a slower claims payment

12 turn around than PPO claims?

13      A.  Yes.

14      Q.  But the claims payment slowdown was not just a

15 problem for HMO, was it?

16      A.  Yes, predominately it was an HMO problem.

17          When I wrote this -- I think we've had it as

18 an exhibit -- I was asked, is the slow down HMO and

19 PPO?  And my answer was it's predominately HMO.

20      MR. STRUMWASSER:  Do you have Exhibit 666 there?

21          Your Honor, the copy I just gave your Honor,

22 the second page doesn't have any writing on it, does

23 it?

24      THE COURT:  No.

25      MR. STRUMWASSER:  Q.  On the second page of
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 1 Exhibit 666, 1104, we have Mr. Schumacher's e-mail at

 2 the top is discussing an overall slowdown in time from

 3 claim incurral through adjudication, right?

 4      A.  Yes.

 5      Q.  And Mr. Schumacher reports that, "We have had

 6 a 14 percent and 24 percent slowdown in HMO and PPO

 7 respectively," right?  I'm on 1104 near the top.

 8      A.  Yes, he did.

 9      Q.  With the 24 percent attributable to the PPO,

10 right?

11      A.  Yes.

12      Q.  And on the first page, you respond, noting

13 that both NICE and RIMS show that there has been this

14 slowdown, right?

15      A.  I'm answering his question.  I'm not

16 responding to that data.  He asked the question, "Do

17 you have stats on incurred to received."  So I'm

18 commenting on a different statistic.

19      Q.  But it also pertains to a slowdown in claims

20 processing, right?

21      A.  Yes.

22      Q.  So you say in the last sentence of the first

23 paragraph, "Both NICE and RIMS show that this time has

24 slowed down," and that's the time for processing,

25 right?
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 1      A.  No.  It's the time for incurred to received.

 2      Q.  So there has been a slowdown in the time from

 3 incurred to received and another slowdown in the time

 4 from incurral through adjudication, right?

 5      A.  One, the incurred to receive is a subset not

 6 incremental.

 7      Q.  And then the attachment to this exhibit shows

 8 a list of the various causes of claims payment

 9 slowdown, right?

10      A.  Yes, it does.

11      Q.  And the table contains a column entitled

12 "Products Impacted," right.

13      A.  It does.

14      Q.  And it shows that, in most of the cases, the

15 cause impacts both HMO and PPO and in some cases just

16 PPO and in some cases just HMO, right?

17      A.  True.

18      Q.  Now, when we were talking about the actuarial

19 consequences, if you will, of the slowdown, I think

20 where we were was that it could cause the data to

21 indicate that future payments were different than they

22 in fact would have been had there been no delay, right?

23      A.  No.

24      Q.  If the delays that you are getting show --

25 appear to show, for example, that there has been a drop
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 1 in claims because fewer are coming through, then that

 2 would indicate a trend of declining future payments,

 3 right?

 4      A.  The analysis is not prepared based on the

 5 number of claims.

 6      Q.  It's based on the number of members?

 7      A.  A per member, per month historical healthcare

 8 cost rate.

 9      Q.  So if the -- if there is a -- an increased lag

10 in payments, that would manifest itself in a reported

11 decline for some period in per member, per month

12 healthcare costs, right?

13      A.  It could, depending on the actuarial process,

14 yes.

15      Q.  And that manifestation, that indication would

16 be translated into a different projection of future per

17 member, per month healthcare payments than would have

18 been the case had there been no delay?

19      A.  Not exactly.  I would say it differently.  It

20 would manifest itself in the liability to be paid being

21 understated.

22      Q.  Very good.  Now, one of the consequences of a

23 false indication of future liability is that it gives

24 the insurer the wrong price signal with regard to

25 future rates, right?
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 1      A.  You're asking me, if premiums use a paid claim

 2 baseline that is understated, would future premiums

 3 potentially be underpriced?

 4      MR. VELKEI:  Your Honor, I just want to object on

 5 the relevance.  We're not talking about premiums here.

 6 This isn't an issue in this case.

 7      MR. STRUMWASSER:  We're talking about the

 8 consequences of these delays and merely offering

 9 texture and context to the materials that she put in

10 this exhibit.

11      THE COURT:  I'll allow it, but let's move on,

12 quickly.

13      THE WITNESS:  It's possible, yes.

14      MR. STRUMWASSER:  Q.  Back on 5265, at the bottom

15 of 1946, we have a row entitled October 2006,

16 "Certificates of creditable coverage received by health

17 plans not linked to claims."  Do you see that?  Bottom

18 of 1946 and continuing onto 1947.

19      THE COURT:  October 2006?

20      MR. STRUMWASSER:  That's right, your Honor.

21      THE WITNESS:  I don't see it the way you just said

22 it, no.

23      MR. STRUMWASSER:  Q.  Let's look at 1946.  The

24 last row of the table has in its left entry, the first

25 column, "October 2006," right?
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 1      A.  Yes.

 2      Q.  And the next column says, "Certificates of

 3 creditable," right?

 4      A.  Yes.

 5      Q.  And then if we flip it over to the next page

 6 we get, "coverage received by health plan not linked to

 7 claims"?

 8      A.  I see it now.  Thank you.

 9      Q.  Okay.  Thanks.  And the outcome, consequence

10 for that is that there would be claims denied for lack

11 of information, right?

12      A.  Yes, potentially.

13      Q.  This is the issue -- we've been talking about

14 this issue.  This is where -- go ahead.

15      A.  We have, yeah.

16      Q.  And on the first of the two pages, 1946, we

17 see at the bottom "Oregon, Washington, and California

18 regulators (independently) investigate our processes

19 around COCCs and linking that to

20 preexisting-condition-type claims denied for lack of

21 information," right?

22      A.  Yes.

23      Q.  So am I reading this right, that three

24 separate state regulators independently identified and

25 were investigating this issue?
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 1      MR. VELKEI:  Objection, your Honor.  We've had

 2 several instances where -- relevance as to other

 3 regulators outside of California.  It just isn't --

 4      THE COURT:  Overruled.  In this particular case

 5 they're put together.  Not that that's not a fair

 6 observation.

 7      MR. VELKEI:  Thank you, your Honor.

 8      THE WITNESS:  My answer is yes.

 9      MR. STRUMWASSER:  Q.  Now, on 1947, we have a row,

10 Q4 2006, "EDI claims moved through UFE."  Do you see

11 that?

12      A.  I do.

13      Q.  And you were very helpful a few weeks ago in

14 clarifying that there are two different things that

15 have used the abbreviation "UFE," right?

16      A.  I don't remember that, but yeah.

17      Q.  Okay.  I mean, one of the meanings of UFE is

18 United Front End, right?

19      A.  Yes.

20      Q.  And that was a system, for lack of a better

21 term, that was placed between the clearinghouses that

22 were being used by providers to do electronic

23 submissions and the United claims engines, and it was a

24 single front end that was supposed to receive claims

25 from clearinghouses, right?
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 1      A.  Yes.

 2      Q.  And to cut to the chase here, in the first and

 3 second quarters of '07, you found that some of the

 4 claims were getting lost in the UFE process, right?

 5      A.  These were the claims that were received after

 6 the cutoff on a Friday.  All of those claims are in the

 7 MCE period.

 8      Q.  Still on 1947, we have an entry entitled, "All

 9 of 2006," "PHS fee schedules not adequately

10 maintained/updated."  And the outcome is described as

11 "Significant rework projects continue.  Additional fee

12 schedule gaps recently identified."

13          Do you recall writing that?

14      A.  I do.

15      Q.  Now, you previously testified that fee

16 schedule maintenance was a very, very small issue, even

17 for PLHIC.  Do you remember saying that?

18      A.  It was, yes.

19      Q.  So this is a very, very small issue that

20 results in significant rework projects?

21      A.  Yes, because our ability to fine tune the

22 report only to the claims that are impacted is very

23 challenging with a fee schedule.

24      Q.  In that same row, "Additional fee schedule

25 gaps recently identified.  California DOI audit begins
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 1 July 23."  Do you see that?

 2      A.  I do.

 3      Q.  So as of the date of this document, July 2007,

 4 you recently identified additional fee schedule gaps,

 5 right?

 6      A.  I think we've talked about them all here.

 7 Yes.

 8      Q.  The next row, "November of 2006 Duncan

 9 issues."  And you testified that this was a list of

10 things that happened in the course of running your

11 business but with nothing different from the usual

12 course.  Do you recall that testimony?

13      A.  I do.

14      Q.  Now, your charter in preparing this document

15 was not to list routine matters but to list problem

16 areas, right?

17      A.  Yeah, to list the difficulties that we had

18 encountered that led to where we were with California

19 regulators, where we were financially compared to our

20 budget.

21      Q.  Would you agree that it was not your charter

22 to list errors that were routinely encountered in the

23 course of an insurance business?

24      A.  I don't think I was splitting it that finely,

25 Mr. Strumwasser, I was just listing some of the things
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 1 we've been talking about here, and I put them in

 2 context here.  It's as simple as that.

 3      Q.  Would you agree that the issues listed under

 4 Duncan -- one, two, three, four, five issues, five

 5 bullets rather -- that they reflect a lack of controls

 6 in place?

 7      A.  Yes.  In that month of November, yes.

 8      Q.  So is it your testimony that all the problems

 9 that are listed in these five bullets were problems

10 that were limited to November of 2006?

11      A.  In that time frame.  Maybe not 30 days of

12 November but in that time frame, yes.

13      Q.  Is it your testimony that the control issues

14 were limited to November of 2006 plus or minus a few

15 days.

16      A.  You know, I really wouldn't know.  I didn't

17 oversee Duncan.

18      MR. STRUMWASSER:  Do you have a copy of 409 there?

19 I'm not sure if you do or not.

20      THE WITNESS:  No, I don't.

21          I'm ready.

22      MR. STRUMWASSER:  Q.  So we have here a January of

23 2007 correspondence between you and Bruce Jerde and

24 Paula Parker and some other folks, right?

25      A.  February.  Yes.
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 1      Q.  Yeah, February for the most recent, and it

 2 starts with a January 22nd, right?

 3      A.  Yes.

 4      Q.  And that first e-mail from Ms. Parker to

 5 Ms. Andrews says she's outlining the unprinted check

 6 issue and some preventive measures to be put in place.

 7 And she says in the second paragraph that the check

 8 problem was identified and confirmed by the BottomLine

 9 application team on January 17 due to various customer

10 calls, right?

11      A.  Yes, that's what it says.

12      Q.  And you -- she goes on to report that they

13 discovered that a critical check balancing process that

14 IBM was performing was not being performed by Duncan

15 when print services were transferred to them in July of

16 2006.  Do you see that?

17      A.  I see that, yes.

18      Q.  And then the fourth paragraph says, "Since my

19 initial conversation with you, we've identified a few

20 more dates in which we have missing/unprinted claim

21 check files."  Do you see that?

22      A.  I see that.

23      Q.  And the next paragraph she said -- she says

24 that there are more than 4,000 claim checks that would

25 need to be reversed and recalculated.  Do you see that?
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 1      A.  Yes, and that's what we did.  And all of those

 2 reprocessings would be reflected in the data of the

 3 2007 MCE.

 4      Q.  Your response is, "More joys of integration -

 5 we didn't print and mail all the claim checks we sent

 6 to Duncan - small dollars but control issues."  Do you

 7 see that?

 8      A.  Yes, I see that.

 9      Q.  And it is your opinion today that these

10 were -- these events were the consequence of

11 integration right?

12      A.  Yes, I would agree with that.

13      Q.  And that they were the consequence of

14 inadequate controls when the function was transferred

15 to Duncan?

16      MR. VELKEI:  Calls for speculation.

17      THE COURT:  If you know.

18      THE WITNESS:  I would agree that that process

19 didn't get transitioned, and it should have.

20      MR. STRUMWASSER:  Q.  One element of the

21 transition is that there were not adequate controls,

22 right?

23      A.  A single control did not appear to be in

24 place.

25      Q.  Turn to 1948, please.  In the December '06
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 1 PLHIC/PCC under -- excuse me, in the January '07,

 2 California "1/1/07 late contracts," this entry says

 3 that, "Network management and healthcare economics team

 4 of California had triple work load with the same

 5 staff."  Do you see that?

 6      A.  I do.

 7      Q.  And so do you know whether anyone from either

 8 network management or healthcare economics ever asked

 9 United for additional staff?

10      A.  I don't know.

11      Q.  Starting with the second to last sentence, "A

12 high percentage of California capitation and fee for

13 service group and facility contracts were not delivered

14 for timely loading.  This created rework on UNET but

15 was managed on RIMS and NICE through a claims hold

16 process."  Do you see that?

17      A.  Yes.

18      Q.  And the "California fee for service" refers to

19 PLHIC PPO product?

20      A.  No, it refers to both HMO and PPO.

21      Q.  And that the problem was that PPO providers --

22 well, providers who provide services that service,

23 among others, PPO members, that those providers were

24 not delivered for timely loading, right?

25      A.  Yes.  Sutter, Sharp and other large provider



10486

 1 groups were delivered late because they were agreed to

 2 late.

 3      Q.  And so PLHIC put a hold on claims processed on

 4 RIMS, right?

 5      A.  Yes.

 6      Q.  The January '07 "Open enrollment issues" on

 7 the same page, "EDI eligibility group reconciliations

 8 not accurate or timely."  These are electronically

 9 submitted group eligibility documents?  Is that what

10 those are?

11      A.  For open enrollment, yes.

12      Q.  Is this that same 40 percent rejection issue?

13      A.  I don't think so, no.  I think it's a very

14 different issue.

15      Q.  What's the issue here?

16      A.  This is the fact that our HMO customers are

17 largely EDI membership eligibility issuers.  And they

18 tend to wait until the Christmas timeframe to submit

19 their open enrollment changes, which makes it difficult

20 to get ID cards and information out.

21          In this particular issue, the ID cards had an

22 issue with the Prescription Solutions number being on

23 the back of the card.

24      Q.  Do you know why group retiree benefit plans

25 were not loaded correctly?
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 1      A.  That's a Medicare issue.  This is an HMO

 2 product issue.

 3      Q.  On Page 1949, the first full entry, Q1 2007,

 4 "California Medical Association," I believe you

 5 testified that this entry is referring to the CMA's

 6 requests to CDI and DMHC to investigate United and

 7 PacifiCare and the CMA's public statements about your

 8 contracting methods.  Do you recall that?

 9      A.  I do.

10      Q.  You said the CMA undertook these efforts

11 without fully understanding that the lack of CTN rates

12 was a function of United and PacifiCare complying with

13 federal DOJ rulings not to use that information when

14 they were contracting with gap providers, right?

15      A.  Yes, true.

16      Q.  You also testified earlier about United's

17 strategy to recontract CTN gap providers at lower rates

18 than the CTN contract, right?

19      A.  You know, I remember caveating that testimony.

20 I'm not the person that can tell you that for CTN.  I

21 definitely remember renewing facility rates had rate

22 reduction goals, and they were not related to CTN.

23      Q.  Back on 1939, about the middle of the page,

24 there's an entry for CTN -- for Care Trust Network

25 transition impact.  Do you see that?
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 1      A.  I do.

 2      Q.  And the third bullet is -- or sub-bullet is

 3 "Synergies defined expected California contractor

 4 remediation to result in millions of healthcare cost

 5 savings.  Missed economic reality - providers with

 6 existing CTN revenue stream have no economic incentive

 7 to agree to lower rates because there is no real change

 8 in volume."

 9          So do I understand you to be saying that you

10 know there were synergies that were expected and that

11 United expected overall to be paying under lower fee

12 schedules than it was paying to CTN?

13      MR. VELKEI:  I'm --

14      THE WITNESS:  No.

15      MR. VELKEI:  I'm going to object on relevance

16 grounds, your Honor.

17      THE COURT:  I'm going to let the "no" stand.

18 Let's move on.

19      MR. VELKEI:  Okay.  Thank you.

20      MR. STRUMWASSER:  Q.  Back on 1949, February of

21 2007, "War room established.  Organization quickly

22 implemented daily intake process.  Frustration is that

23 this process was used for MAMSI and not implemented in

24 front of open enrollment for PHS."

25          So let me see if I understand what we are --
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 1 what we're saying is, in the course of taking over

 2 MAMSI, PacifiCare found it necessary -- excuse me,

 3 United found it necessary to institute a war room

 4 process, right?

 5      A.  For its open enrollment, yes.

 6      Q.  For its open enrollment.  And there was

 7 frustration at PacifiCare that a war room was not

 8 implemented in front of the open enrollment period for

 9 PHS; is that right?

10      A.  For January 1st, 2007, yes.

11      MR. STRUMWASSER:  Okay.  We're operating on a

12 somewhat strange hourly schedule.  What would you like

13 to do about the morning [sic] break, your Honor?

14      THE COURT:  We missed that.  You want to take a

15 quick break?

16      MR. STRUMWASSER:  Sure.

17      THE COURT:  Let's take a quick break, 15 minutes.

18          (Recess taken)

19      THE COURT:  Go back on the record.

20          Go ahead.

21      MR. STRUMWASSER:  Thanks, your Honor.

22      Q.  Ms. Berkel, we're still on 5265, Page 1949,

23 and we have here a March 2007 employee survey entry.

24 So you're now relating the employee survey of roughly

25 three months earlier, right?
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 1      A.  Yes.

 2      Q.  And you said that the overall favorable score

 3 for the survey was 61 percent, which you said was right

 4 in the middle of the organizational strength and the

 5 organizational challenge, right?

 6      A.  Yes.

 7      Q.  And do you recall that, in fact, for the

 8 Cypress site, the overall satisfaction was -- overall

 9 favorable, rather, was significantly lower than the

10 United-wide number?

11      A.  I think this is the Cypress data.

12      THE COURT:  Says "on the Cypress campus."

13      MR. STRUMWASSER:  I'm sorry, yeah.  I misread it.

14 That's right.

15      Q.  But that the engagement scores were lower for

16 people with PHS for grade 29 and above, right?

17      A.  What's the question?

18      Q.  We have these two bars here, right?

19      A.  Yes.

20      Q.  The lower bar is engagement scores for PHS, 29

21 plus?  That's a pay grade, 29 and above?

22      A.  Yes, it is.

23      Q.  Roughly what is a grade 29?  What kind of

24 people are those?

25      A.  You mean the title?
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 1      Q.  No.  I mean, are we talking about support

 2 staff, professionals, vice presidents?  What level of

 3 people are 29?

 4      A.  Yeah, I would say vice presidents and above.

 5      Q.  And below the second bar, we have the overall

 6 favorable for the survey was 61, right?

 7      A.  That's what I read, yes.

 8      Q.  But the overall favorable for the PHS

 9 population was 55.0?

10      A.  Yes.

11      Q.  You also testified that it's very important

12 that your employees are supportive of the company

13 because you're in a service industry.  Do you recall

14 that?

15      A.  Yes, I do.

16      Q.  What are the potential consequences if your

17 employees are not -- the employees in customer contact

18 positions, if they are not supportive of a company?

19      A.  Can you ask me that again, please?

20      Q.  Sure.  What are the potential consequences of

21 having a lack of support for the company among

22 employees who have customer contact?

23      MR. VELKEI:  Vague, calls for speculation.

24      THE COURT:  If you know.

25      THE WITNESS:  I would answer that employees that
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 1 meet face with our customers would be the experience

 2 that those people have with our organization.  So to

 3 the extent that they don't understand our direction,

 4 that would potentially cause us trouble in retaining

 5 that business.

 6      MR. STRUMWASSER:  Q.  On Page 1950, you're now

 7 reporting about the April 2007 broker survey, right?

 8      A.  A small group broker survey, yes.

 9      Q.  Small group, thank you.  And you've been here

10 when we talked about this survey before, right?

11      A.  I think we have talk about this, yes.

12      Q.  And would you agree that the results of that

13 survey were not favorable to United and PacifiCare?

14      MR. VELKEI:  Objection, asked and answered of this

15 particular witness and many others.  The document

16 speaks for itself.

17      THE COURT:  I assume that was a preliminary

18 question?  If that, I'll allow it.

19      MR. STRUMWASSER:  Yes, it's preliminary.

20      THE WITNESS:  Yeah, I would agree with that.

21      MR. STRUMWASSER:  Q.  Your explanation for these

22 unfavorable results was that three months earlier the

23 company told brokers that it could change their

24 commission rates with a 30-day notice.  Do you recall

25 that?
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 1      A.  I do.

 2      Q.  But ultimately the company backed off and

 3 agreed to a 12-month notice, right?

 4      A.  Yes, I think that's correct.

 5      Q.  But you still believe that this initial

 6 potential change ticked them off, and the brokers

 7 responded by giving United and PacifiCare poor ratings

 8 in the survey?

 9      A.  Yes.

10      Q.  Is it your testimony that the brokers voted

11 United PacifiCare as the two worst companies for least

12 timely and accurate claims payment because they were

13 upset about your policy of notifying them of changes to

14 commission rates?

15      A.  Of course not.  That's not what I'm saying at

16 all.

17      Q.  Do you think that those responses reflected

18 sincere dissatisfaction with timely and accurate claims

19 payment?

20      MR. VELKEI:  Calls for speculation.  I think we're

21 getting far --

22      THE COURT:  Sustained.

23      MR. VELKEI:  Thank you.

24      MR. STRUMWASSER:  Q.  And the brokers also voted

25 your company as the most difficult to use and navigate,
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 1 the least accurate and timely enrollment process, the

 2 least timely and accurate billing, and the least

 3 effective and courteous member services.  You would

 4 agree that those are for reasons independent of the

 5 commission notice issue, wouldn't you?

 6      MR. VELKEI:  Same objection, calls for

 7 speculation.

 8      MR. STRUMWASSER:  Your Honor, this witness has

 9 testified about her explanation of these survey

10 results.

11      THE COURT:  In a sense that I -- how she believed

12 they are accomplished, I guess that's all right.  I

13 mean, they are what they are.

14      THE WITNESS:  Should I answer?

15      THE COURT:  Go ahead.

16      THE WITNESS:  I think question was I would agree

17 that these don't necessarily relate to a change in

18 commission.  And I do agree that they don't necessarily

19 relate to a change in commission.

20          But I think that the complexity of United and

21 PacifiCare at this time is we have United product for

22 PPO, PacifiCare products for PPO, and PacifiCare HMO

23 products.  And so I think that the survey reflects the

24 complexities that we have three different avenues for

25 three different types of things that we're expecting
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 1 them to help them sell.

 2      MR. STRUMWASSER:  Q.  And the commission issue,

 3 that was an issue that was first surfaced in the fall

 4 of 2006, right?

 5      A.  Well, I believe the change was communicated in

 6 December 2006.  I wouldn't call it an issue.

 7      Q.  And the -- by "the change," you mean the

 8 decision to give them 12 months rather than 30 days'

 9 notice, that was communicated December of '06, right?

10      A.  No.  The decision to take away their evergreen

11 commission rate and make it 30 days was communicated in

12 December '06.  I don't remember when we backed off, but

13 it was after that.

14      THE COURT:  I'm sorry.  I don't mean to stop you,

15 but I thought it was in here.  Didn't I read it?

16      MR. STRUMWASSER:  Yes.  1947.  Fall of '06.

17      MR. VELKEI:  December 2006, "Small group general

18 agents terminated in California."

19      MR. STRUMWASSER:  No, Mr. Velkei.  Fall of '06.

20      THE WITNESS:  Okay.  I'm sorry.  I remembered that

21 wrong.

22      THE COURT:  I thought it was in here.

23      THE WITNESS:  That must be what it was.

24      MR. VELKEI:  I just want to note for the record,

25 your Honor, there is also December 2006 "Small group
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 1 general agents terminated in California," and I think

 2 this is a small group broker survey.

 3      MR. STRUMWASSER:  Is that an objection?

 4      MR. VELKEI:  I'm just noting for the record.

 5      THE COURT:  You can do that.  But -- what it says

 6 is that they eliminated the evergreen provision in June

 7 and said that they were going to revise within 30 --

 8 give 30-day notice.  And the brokers revolted, and in

 9 December they changed it to a 12-month period.

10      MR. STRUMWASSER:  Q.  Starting at the bottom of

11 1950, Ms. Berkel, we have again the April 2007 turnover

12 analysis, right?

13      A.  Yes.

14      Q.  And on the top of 1951, we have a listing of

15 the competitors within a 50-mile radius of Cypress that

16 you stood to lose employees to, right?

17      A.  Yes.

18      Q.  And is it fair to say that you have included

19 this because you think that this -- these figures, the

20 termination and turnover rates that you're reporting on

21 1950 and 1951 were properly a source of concern?

22      A.  Yes, I would say so.

23      Q.  Now, 1951, we have more than 7,000 checks

24 returned in June of '07 awaiting reprocessing for

25 interest and penalty.  This is the issue -- this is the
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 1 thousands of checks that Duncan was responsible for

 2 processing, right?

 3      A.  For printing.

 4      Q.  Yeah, for printing and mailing, right?

 5      A.  Yes.

 6      Q.  Now, is this the issue -- this is not the

 7 wrong paper stock issue, right?

 8      A.  I don't think so, no.

 9      Q.  Because these are the checks that were

10 returned.  Do you know why these checks were returned?

11      THE COURT:  It says right there.  They put the

12 checks in envelopes that had the windows in a different

13 place.

14      MR. STRUMWASSER:  Right, right.

15      Q.  What does it mean that the run rate of 200 a

16 day was up from 100 a day?

17      A.  Enterprise-wide we had been receiving about

18 100 per day in the springtime of 2006.  And in the same

19 time when we were measuring it, we had doubled that

20 inventory.

21      Q.  And is that receiving returned checks?  Is

22 that what's being measured here?

23      A.  Yes, the number of pieces of mail that were

24 not successfully delivered by the post office.

25      Q.  Do you know over what period that run rate is
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 1 measured?

 2      A.  I don't.

 3      Q.  Is it your understanding that the doubling of

 4 the rate of the returned pieces of mail is entirely

 5 attributable to the envelope stuffing issue in the

 6 second bullet?

 7      A.  I don't know, actually.

 8      MR. STRUMWASSER:  Your Honor, I'm done with this

 9 exhibit.  And we're not going to have any trouble

10 finishing tomorrow.  What I'd like to do is pick it up

11 in the morning, if that's all right with your Honor.

12      THE COURT:  That's fine with me.

13      MR. VELKEI:  Sounds good.

14          (Whereupon, the proceedings recessed at

15           2:48 o'clock p.m.)

16
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 1 THURSDAY, AUGUST 19, 2010; 9:00 A.M. DEPARTMENT A; ELIHU

 2 HARRIS STATE BUILDING; 1515 CLAY STREET; RUTH ASTLE,

 3 ADMINISTRATIVE LAW JUDGE

 4                           -oOo-

 5          THE COURT:  Today's date is August 19th, 2010.

 6 Counsel are present.  Respondent is present in the

 7 person of Marilyn Drysch and this is the continuation of

 8 Ms. Berkel's testimony, and we are supposed to finish it

 9 today.

10                     CROSS-EXAMINATION

11 BY MR. STRUMWASSER:

12     Q.   Good morning, Ms. Berkel.  We had been talking

13 for some time about Exhibit 5265.  And you testified

14 that the most significant outcome of your memo 5265 was

15 that you had conversations with Mr. Auerbach, Mr.

16 McMahon and IT leaders about the NICE platform, and that

17 group decided that NICE would be the HMO claims engine

18 for United.  Do you recall that testimony?

19     A.   I do.

20     Q.   You also said there were discussions around the

21 sales strategy for HMO; right?

22     A.   Yes.  There are always discussions about sales

23 strategies.

24     Q.   Were there discussions about the sales strategy

25 specifically with regard to Exhibit 5265?
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 1     A.   Yes.  In the context of 2007 financial

 2 performance preparing for the 2008 budget cycle, yes.

 3     Q.   In response to Exhibit 5265 were there

 4 discussions about how to fix some of the problems that

 5 are identified in this document beyond those?

 6     A.   Not related to this document, no, because many

 7 of these things had been resolved at that time.

 8     Q.   So for example the bullet on 1939 that says

 9 that routine claim processes are broken, e.g. point of

10 service out of network claims processing, fee schedule

11 maintenance, group retiree benefits setup, claims

12 overpayment recoveries, claim-dependent correspondence

13 routing, there were no discussions regarding that coming

14 out of this memo?

15     A.   I would have to answer each one specifically.

16 Would you like me to do that?

17     Q.   Sure.  Let's start with fee schedule

18 maintenance.

19     A.   So in general I don't remember any specific

20 conversations about our activities because of this memo.

21 I absolutely remember lots of conversations about the

22 items you just read that precede the memo and that

23 follow the memo.

24          Fee schedule maintenance, the issue was that

25 adding the missing CPT or the new CPT codes didn't
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 1 happen during the year of 2006 but was amended in the

 2 beginning of 2007.

 3     Q.   With respect to that error, did you or any of

 4 the people you discussed this with, Mr. Auerbach, Mr.

 5 McMahon or any other IT leaders, did anyone suggest that

 6 there should be a corrective action plan to identify and

 7 fix the process that led to those errors?

 8     A.   You know, the label "corrective action plan," I

 9 can't respond to that.  I definitely believe that

10 corrective actions were already put in place for

11 maintenance that precede this memo.  I know that I had

12 many conversations with Elena McFann about market

13 non-standard fee schedule maintenance and how it

14 corresponded to market standare fee schedule

15 maintenance.  So I did a lot of inquiry around fee

16 schedule maintenance post this memo as I was working

17 into my new job.

18     Q.   What about with respect to claims overpayment

19 recoveries.  Do you recall any discussions about what is

20 said in this memo about claims overpayment recoveries?

21     A.   In the Summer of 2007, my focus on claims

22 overpayment recoveries was processing the refunds.  In

23 the Summer of 2008 a new issue was made aware of me by

24 Ms. Rosen calling my attention to whether or not

25 overpayment recoveries that had been performed by
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 1 PacifiCare Health Systems and its vendors actually had

 2 appropriate correspondence for those recoveries.  And

 3 that was a separate issue that I would not have been

 4 reflecting on in the Summer of 2007.

 5     Q.   That was the Johnson & Roundtree issue?

 6     A.   It really wasn't a Johnson & Roundtree issue,

 7 no.  It was a United/PacifiCare issue.

 8     Q.   It was a United/PacifiCare issue that led to

 9 the overpayment recovery request from Johnson &

10 Roundtree that became a regular operation; is that

11 right?

12          MR. VELKEI:  Objection; vague.

13          THE COURT:  Overruled.

14          THE WITNESS:  Yes.  We had instructed Johnson &

15 Roundtree to send second notices.  And the question from

16 the Department was show me your first notice.

17 BY MR. STRUMWASSER:

18     Q.   I just wanted to make sure we knew what the

19 incident was, so that helps tie that up.

20          So in July of 2007 you were not aware of that

21 issue; right?

22     A.   Yes, and, in fact, it hadn't even begun.

23     Q.   Claim-dependent correspondence routing, when

24 you wrote that in July of '07, was that anything other

25 than just Lason and DocDNA?
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 1     A.   This was Lason and DocDNA.

 2     Q.   And in the context of this memo, did you have

 3 any conversations in the context of this memo about the

 4 DocDNA/Lason issue?

 5     A.   You know, yes and no.  I am not really sure

 6 what your point is about in the context of this memo.

 7 There were already many conversations, meetings, going

 8 on with respect to document routing.  And they continue

 9 today.  So how I link it?  I can't answer that.

10     Q.   And they continue today because there continue

11 to be problems?

12     A.   No.  There are always going to be issues, yes.

13 But I wouldn't call them significant.  And they continue

14 today in the course of good oversight and monitoring of

15 the performance of that vendor.

16     Q.   On 1942 you note that in adopting to UHG

17 organizational structure, a number of unintended

18 consequences resulted and you have a list there.

19          After you distributed this memo 5265, do you

20 recall having any conversations specifically going over

21 the list of unintended consequences?

22     A.   Yes, I will say that we had conversations about

23 the segregation of medical management.  We had

24 conversations about how to deal with losing California

25 knowledge, yes.
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 1     Q.   And those are conversations you had with whom,

 2 again just in the context of this exhibit?

 3     A.   Mat Peterson, Dirk make, Sam Ho, James Frey.

 4     Q.   Which of those people did you have specific

 5 discussions with SG&A pressures that resulted business

 6 reductions?

 7     A.   It is very challenging to remember exactly who.

 8 I would say that that again was Mr. McMahon,

 9 Mr. Peterson.

10     Q.   I am only asking for what you recall.  I

11 understand that some portion of the recollection may

12 have deteriorated overtime, but to the extent you

13 recall, what was the gist of the discussions with Mr.

14 McMahon about this bullet?

15     A.   Well, particularly at this time the direction

16 for HMO migration was still not defined.  And I believe

17 that I was suggesting that we have a way of

18 understanding who would be on an involuntary termination

19 list so we could sure that HMO knowledge wasn't going to

20 leave if we continue to go down a path of migrating from

21 NICE to UNET.

22     Q.   Do you recall having any discussions to the

23 effect that we are under too much SG&A pressure to

24 reduce SG&A?

25     A.   No, not specifically.  I would tell you that in
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 1 my career, when we are experiencing lower membership and

 2 lower business and changes from the federal government

 3 on the Medicare products, that SG&A pressures have been

 4 a continual theme, even when I worked in public

 5 accounting.

 6     Q.   And specifically with respect to the SG&A

 7 pressures bullet let's just say in general were the

 8 unintended consequences list, do you recall any

 9 discussion coming out of this document regarding the

10 question of whether the PacifiCare legacy FTEs were

11 being assigned different jobs and different roles?

12     A.   Yes.  There were conversations about

13 reassigning people to different roles, yes.

14     Q.   In the context of this document?

15     A.   Again, I don't see it as directly connected.

16 These were themes that got put in a place and continued

17 after July 7th.

18     Q.   On 1944 we have your point that initial

19 going-in position around integration has changed and

20 accelerated without clear workplans, quality control

21 testing and documentation of existing processes,

22 especially non-standard processes.  And my question to

23 you again is, did anybody sit down with you or anybody

24 and say, you know, Ms. Berkel has pointed out this

25 problem about the absence of quality control of



10516

 1 documentation of processes, what are we going to do

 2 about it?

 3     A.   Yes, I think that there were definitely

 4 conversations about things that were continuing after

 5 July 2007 that used this document from a lessons learned

 6 perspective to be -- to take a look and see what things

 7 we had learn from the past that we could do better.

 8     Q.   Who do you know to have been involved in those

 9 discussions?

10     A.   One example in the Summer of 2007 would be

11 Mr. Kaja and how he rolled out PPO 1 for the

12 non-California states.  I think we saw an exhibit here

13 that clearly said let's understand how we plan for this

14 transition.

15     Q.   Any other examples that you can think of at

16 this moment?

17     A.   Not off the top of my head.

18     Q.   Do you recall whether there were discussions

19 after this memo about whether, in fact, it was a good

20 idea to have closed the mailroom operations in Cypress

21 and turn that function over to Lason?

22     A.   I don't know if there were specific

23 conversations.  I definitely believe it was a great

24 thing to do, that we actually have a way of

25 understanding what is coming in the organization,
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 1 tracking who is responsible for it, knowing the

 2 turnaround time.  All of those things brought us better

 3 visibility that than we had at PacifiCare Health

 4 Systems.

 5     Q.     You believe that view was generally shared by

 6 PacifiCare management?

 7     A.   I do.

 8     Q.   Do you recall any discussions coming out of

 9 this memo to the effect that the Cypress layoffs in 2006

10 were one of the root causes of PacifiCare's operational

11 problems in the months and years that followed?

12     A.   No, I don't recall anything specifically.  I

13 think it would be fair to say it was one of the issues

14 that we had with the things that we were struggling with

15 at the time.

16     Q.   Given the integration issues that you have

17 raised in this document, 5265, in your opinion would it

18 be fair to say that United underestimated the complexity

19 and degree of difficulty of the PacifiCare integration?

20          MR. VELKEI:  Vague and overbroad.

21          THE COURT:  I'll allow it.

22          THE WITNESS:  No and yes.  So I definitely

23 think that it is fair that United underestimated the

24 California HMO complexity and that led to us spending

25 time on migration discussions that probably we didn't
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 1 need to have as many discussions about the migration of

 2 NICE to UNET had the organization understood HMO better.

 3 That would be my yes part of the answer.

 4          But in general, I would say that the

 5 integration had its challenges, and I don't know that a

 6 perfect integration is possible by anyone, especially

 7 with the complexity of $15 billion PacifiCare Health

 8 Systems organization.  It is a big organization.

 9 BY MR. STRUMWASSER:

10     Q.   I want to follow up on the yes part of answer.

11 The yes part of the answer was yes, we underestimated

12 the HMO complexity.  And had we fully understood it

13 going in, we wouldn't have had so many discussions about

14 migrating off of NICE; right?

15     A.   Right.

16     Q.   What strikes me about that answer is the only

17 consequence of underestimating the HMO piece was that

18 you spent some time and money on a migration that never

19 happened; right?

20     A.   I don't mean to imply that that is the only

21 consequence.  I am trying to answer your questions

22 succinctly.

23     Q.   It is a fact that applications were not

24 transferred off of NICE and on to UNET; correct?

25     A.   I don't know what you mean by "applications."
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 1     Q.   On December 20th of 2005 HMO business was by

 2 and large being processed on NICE; correct?

 3     A.   NICE and ILLIAD, yes.

 4     Q.   Right, NICE and ILLIAD.  And today HMO business

 5 is by and large being processed on NICE and ILLIAD;

 6 right?

 7     A.   Yes.

 8     Q.   And really the only problems you had,

 9 operational problems where claims got messed up and

10 providers and members were affected, had to do with the

11 POS claims that were being processed on RIMS; right?

12     A.   That was one issue for the HMO product.

13 Another was out-of-area claims that are not processed on

14 RIMS.

15     Q.   And those out-of-area claims had been processed

16 on NICE and ILLIAD before the acquisition; right?

17     A.   Yes.

18     Q.   And they are today; right?

19     A.   Yes.

20     Q.   So the out-of-area claims problem was not a

21 migration or integration problem, was it?

22     A.   It was related to the implementation of the

23 National Physician Indicator.

24     Q.   The what?

25     A.   Physician indicator.
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 1     Q.   Is it your testimony that the National Physical

 2 Indicator is an integration project?

 3     A.   I would call it a federal mandate.

 4     Q.   In contrast to the problems we just discussed

 5 regarding the NICE and ILLIAD platforms, you had

 6 substantial problems with the PPO applications on RIMS,

 7 the processing of PPO claims on RIMS, that actually

 8 affected providers and members; right?

 9     A.   No.  Not substantial, no.

10          MR. STRUMWASSER:  Our next in order, Your

11 Honor.

12          THE COURT:  752.  752 is an email with a top

13 date of June 20, 2007.

14          (Exhibit 752 was marked for Identification.)

15          THE WITNESS:  I'm ready.

16 BY MR. STRUMWASSER:

17     Q.   752 starts chronologically with an email from

18 you transmitting the Berkel input to PHS Board

19 presentation memo that is 5265; correct?

20     A.   No, it is an earlier draft.  It is not the same

21 document.

22     Q.   And the top of 752 is Mr. McMahon's comments on

23 that draft that we don't have; right?

24     A.   It is.

25     Q.   In the second paragraph Mr. McMahon writes he
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 1 doesn't think recontracting of the network and the

 2 resultant operational retro loads around 1/1/07 got

 3 enough press.  Do you see that?

 4     A.   Yes, I see that.

 5     Q.   And by "got enough press," am I correct that he

 6 means are not prominently displayed in your draft?

 7     A.   Perhaps.  Yes, I think that is probably what he

 8 is saying.

 9     Q.   Then continuing along in that paragraph he

10 writes, "From my line of site beyond the EDI problems,

11 Mail Room change and lay offs, that would be number 4 on

12 the root cause pareto."  Do you see that?

13     A.   Yes.  He is saying January 1st, 2007 contracts

14 would be his number four.  I think he is making

15 reference to the United platform because RIMS and NICE

16 had shells, had claims holds.

17     Q.   Had claims holds that you explained earlier on

18 that were referred to as shells?

19     A.   Thank you.

20     Q.   Do you know what "pareto" means in this

21 sentence, P-A-R-E-T-O?

22     A.   Well, I think Dirk McMahon means that it is a

23 reason.

24     Q.   A Pareto Principle is named after an Italian

25 economist who is noted for having said that 80 percent
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 1 of the cause is from 20 percent of the sources; right?

 2     A.   Well, if you say so.

 3     Q.   You haven't heard the Pareto Principle also

 4 referred to as the 80/20 principle or the 80/20 rule?

 5     A.   I have heard of each, but I didn't know they

 6 were connected.

 7     Q.   I misstated it.  80 percent of the effects come

 8 from 20 percent of the causes.

 9          THE COURT:  Does that mean it should have been

10 capitalized?

11 BY MR. STRUMWASSER:

12     Q.   Do you understand McMahon to be saying that he

13 believed that the root causes for the integration

14 problems that you were discussing here were in order of

15 importance, the EDI problems, then the mailroom change,

16 then the layoffs, then the network recontracting and the

17 retro loads?

18     A.   That does appear to be what he is saying.

19     Q.   By "EDI problems," what do you understand Mr.

20 McMahon to be referring to with respect to the EDI

21 problems?

22     A.   I would guess claims intake.

23     Q.   Assuming that that is, in fact, the ranking

24 that Mr. McMahon has assigned to the four issues, do you

25 agree with that order of root causes for PacifiCare's
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 1 integration problems?

 2     A.   No, I wouldn't say that, no.

 3     Q.   How would your ranking differ?  First of all,

 4 let me ask it this way, is there anything that you would

 5 include in the top four that is listed by Mr. McMahon?

 6     A.   So are you asking me for PacifiCare in total,

 7 the entire company?

 8     Q.   Is that what you understand Mr. McMahon to be

 9 addressing?

10     A.   Well, I don't know what he is addressing.  Let

11 me give you a little bit of context.  He is newly the

12 chief operating officer.  It is a new role to him for

13 UnitedHealthcare.  So I think he is using this to catch

14 up to operational issues.

15          Prior to that he was CFO of UnitedHealthcare.

16 When I read this, it is, okay, I am trying to understand

17 everything you have told me, and this would have been

18 one way that Dirk and I -- I will volley him something,

19 he'll give me a preliminary action and we'll speak over

20 the phone.

21     Q.   With that explanation, is it then your

22 understanding that he believes that he is addressing the

23 integration issues having to do with PacifiCare

24 acquisition by United?

25          MR. VELKEI:  Objection.  Calls for speculation.
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 1 The witness said I don't know what he means.

 2          THE COURT:  I will allow her understanding.

 3 BY MR. STRUMWASSER:

 4     Q.   With that explanation that you just gave us

 5 about Mr. McMahon's history, is it your understanding

 6 that he in his memo, 752, is referring to the

 7 integration problems that were experienced in the

 8 integration of PacifiCare into United Health Group?  And

 9 by United Health Group, I mean and its subsidiaries.

10     A.   You know, I just don't know.  The fact that he

11 points out January 1st, 2007 contracting, I don't

12 perceive that to be an integration issue at all.  That's

13 normal course of business.  So I don't know.

14     Q.   Let me ask it as to your own opinion.  Would

15 you place anything above these four in terms of overall

16 causes of the problems that PacifiCare integration into

17 United created?

18     A.   I am struggling with answering that question

19 because I believe my opinion especially at that time is

20 already documented is 5265.

21     Q.   Reading "EDI problems," as I believe you have

22 as referring to the intake of claims, among these four

23 things, do you think that was the biggest problem that

24 was encountered?

25     A.   No, I don't.
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 1     Q.   What do you think was bigger than EDI problems?

 2          MR. VELKEI:  Vague.  Are we talking as to the

 3 whole PacifiCare organization?

 4          MR. STRUMWASSER:  We are talking about the

 5 entire PacifiCare integration.

 6          THE WITNESS:  My number one is United's

 7 understanding of the complexity of California HMO

 8 products and when and how that knowledge was finally

 9 understood.

10 BY MR. STRUMWASSER:

11     Q.   What would your number two be?

12     A.   I would need more time.  If I have to put them

13 in numerical order, I would have to have some time to

14 think about that.

15     Q.   I respect that.  Sitting here today with the

16 understanding that more time to ruminate this might

17 change your ranking, is there anything else that you

18 would put above these, just sitting here today with the

19 understanding that you might come up with other answers

20 over time?

21     A.   I would have two very different type of

22 responses.  In the context of PacifiCare, I believe that

23 5265 reflects the things that I was thinking about, HMO

24 migration, CareTrust Network transition.  The things

25 that didn't move well in integration, like point of
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 1 service claims processing, and the things that are

 2 listed on Bates 1939, and 5265.  The changes that we

 3 have made from a sales organization and human capital

 4 changes.

 5          In the context of the things that we are

 6 talking about here, claims acknowledgment letters had

 7 nothing to do with integration or United owning us.  Six

 8 verses 12 months pre-existing had nothing to do with

 9 United owning us.  COCC routing really didn't have much

10 to do with Lason.  It appeared that it was a problem

11 before the Lason transition.  Didn't get any better

12 until we got focussed on it.

13          Late paid claims, you know, yeah, some of those

14 late paid claims relates to our self-initiating rework

15 for retro-loaded contracts.  Some those, very few of

16 those being CareTrust Network retro contracts.  And, you

17 know, the late paid claims are in the bounds of the

18 industry expectations, in my opinion.

19          So when I think about what we have been talking

20 about here, I would say not much of it is related to

21 United.

22     Q.   You said that you don't attribute much of the

23 routing problems to the Lason transition?

24     A.   The COCC routing problems.

25     Q.   What about secondary document claims?



10527

 1     A.   Yes, we definitely had challenges with the

 2 Lason transition.  Those challenges that we have been

 3 looking at in these bits represent PacifiCare Health

 4 Systems information in total for three million members

 5 of which PHLIC had 145,000.  And those documents being

 6 late show up in the statistics of the 2007 Market

 7 Conduct Examination.

 8     Q.   Is it your view that the problems that came out

 9 of the integration, the problems that were created

10 during integration and the effort to -- by the process

11 of trying to get PacifiCare transitioned into United

12 generally, do you agree that the layoffs were an

13 important cause of those problems?

14     A.   I don't think I can answer that question

15 generally.  I would answer by category.  Did the layoffs

16 impact acknowledgment letters?  No.  Did the layoffs

17 impact six verses 12 months?  No.  Did the layoffs

18 impact late paid claims?  Not that I'm aware of.

19          I think it would be more helpful to address

20 those by the things that we have been talking about here

21 that are the Department's allegations.

22     Q.   I appreciate your advice on that.

23          Specifically with respect to the handling of

24 provider disputes, that statute -- the statute that

25 created a provider dispute resolution requirement that
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 1 became effective in 2006; right?

 2     A.   Yes.

 3     Q.   Do you know think that any of the problems that

 4 arose with respect to provider disputes were a

 5 consequence of PacifiCare or United management being

 6 distracted by the CTN or other integration issues?

 7     A.   I think it would be more appropriate to ask Ms.

 8 Norket that question.  As far as I know, Ms. Norket was

 9 not focussed on CTN in 2006, and she was accountable for

10 provider resolution.

11     Q.   Ms. Norket doesn't have your kind of access to

12 corporate management.  I would like your answer to that

13 question.

14          Do you think that the provider dispute problems

15 that did arise had as a contributing factor that at the

16 time the statutory requirement came into play, the

17 Company was distracted with integration or other issues?

18          MR. VELKEI:  Lack of foundation.  Calls for

19 speculation.

20          THE COURT:  I'll allow it if she knows.  If she

21 doesn't, that's fine.

22          THE WITNESS:  I don't really know.

23 BY MR. STRUMWASSER:

24     Q.   With respect to any of the integration issues

25 that have been raised in this case, do you think that
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 1 the United management was distracted by the pursuit of

 2 synergies, the coordination of the two management

 3 structures, the integration of the -- at the corporate

 4 level of corporate functions.  That there was any of

 5 that contributing to a distraction that allowed some of

 6 these problems to evade attention at the highest levels

 7 of the corporation?

 8          MR. VELKEI:  It is asked and answered.  Vague

 9 and overbroad as to "integration issues" that we have

10 discussed over 14 days.  Compound to a variety of issues

11 that he has attached to that question.

12          THE COURT:  You are asking her expert opinion?

13          MR. STRUMWASSER:  I am asking her opinion as a

14 percipient witness to both management and the problems

15 and her familiarity of and the numerosity of the

16 problems.  I will take that as joining all of the issues

17 as an or, are there any of those issues to which she

18 thinks the distracting factor that I identified.

19          MR. VELKEI:  Ms. Berkel went through a lot of

20 the categories.  I don't think these allegations relate

21 to that.  And she kind of went through -- and her point

22 is, if you want to ask me specifics and have it

23 answered, but to talk about any of the issues that we

24 have talked about in this case, what are those?  And she

25 has gone through a number of them.  If she has missed
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 1 some, he can ask her questions about them.  She already

 2 has articulated what she thinks of the integration.

 3          THE COURT:  That wasn't the question.  The

 4 question has to do with the high-ranking people in

 5 United and what they were paying attention to.

 6          But I guess my question is what difference is

 7 what her opinion is?

 8          MR. STRUMWASSER:  I am asking whether she

 9 observed the high-ranking management of the Company

10 being distracted and not providing the kind of attention

11 that they should have.

12          MR. VELKEI:  That's a fair question.  But that

13 is a different one.

14          MR. STRUMWASSER:  I don't think it is a

15 different question.

16          THE COURT:  It clarifies the question.

17 BY MR. STRUMWASSER:

18     Q.   We have United and PacifiCare upper management

19 engaged in the integration of corporate functions, the

20 melding of organization charts, the pursuit of synergies

21 and the other high level things that are involved in

22 implementing the acquisition.

23          And I am asking you whether you think that

24 those activities and the attention that the highest

25 level of management of the two organizations gave to
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 1 those activities distracted them from attention to the

 2 claims problems, the computer systems problems, the

 3 problems that were arising out of the layoffs, the

 4 problems that were arising out of the closing of the

 5 mailroom, all of the problems we have been discussing

 6 here, whether the distraction of management contributed

 7 to those problems?

 8          MR. VELKEI:  Same objections, Your Honor.

 9          THE COURT:  Overruled.

10          THE WITNESS:  No.  I don't believe that

11 management was distracted at all.  I think these emails

12 indicate that the Company was always trying to resolve

13 anything that it became aware of and working diligently

14 to get things that can't be anticipated in a complex

15 integration like this to the right position.

16 BY MR. STRUMWASSER:

17     Q.   Back on 752, Mr. McMahon's email to you.  Do

18 you see the paragraph a that starts "All Human Capital

19 changes were take aways"?

20     A.   Yes.

21     Q.   And his next sentence is, "That is a big

22 statement and ahha to me."  Do you think Mr. McMahon to

23 be referring to the entry at 5265 at 1940?

24          MR. VELKEI:  5265 post dates this document.

25          MR. STRUMWASSER:  Fair enough.  But obviously
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 1 something akin to this discussion was in the document

 2 that he was reviewing, wasn't it.

 3          THE COURT:  Just so we are clear, I wasn't

 4 absolutely clear.  This is a document Bates-stamped

 5 starting 9214 attached to this and it wasn't clear to me

 6 whether this is the attachment that was attached to this

 7 email that he was reviewing or not.

 8          THE WITNESS:  It is.

 9          THE COURT:  It is.  Then your testimony is that

10 this is not exactly the same as --

11          THE WITNESS:  Correct.

12          THE COURT:  So it might be in here, Mr.

13 Strumwasser, where it was also stated that all human

14 capital changes were takes aways.

15          MR. STRUMWASSER:  9217, Your Honor.

16 BY MR. STRUMWASSER:

17     Q.   With that assistance, is it your understanding

18 that it is the entry on 9217 to which Mr. McMahon is

19 responding?

20     A.   Yes, he is.

21     Q.   And you infer from his comment in his email

22 that this is the first time that he realized that there

23 had been changes to the compensation and personnel

24 practices of PacifiCare that essentially reduced the

25 benefits or compensation of the workers?
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 1     A.   Yes, I think it is possible.  But what actually

 2 I infer from it is how many there were.

 3     Q.   And continuing, "I remember being in Cali

 4 shortly" -- he is not from California, is he?

 5     A.   No, he is not.

 6     Q.   "I remember being in Cali shortly after the 475

 7 layoffs and James telling me he told the regulators

 8 200."   Do you see that?

 9     A.   I see that.

10     Q.   "James" is Mr. Frey?

11     A.   Yes.

12     Q.   You understand the "regulators" in plural to be

13 both DMHC and CDI?

14     A.   Perhaps.  I don't know.

15     Q.   Do you know of any other regulators to whom

16 that representation was made?

17     A.   I don't know if James told him about the

18 meeting that was with the Department of Managed Health

19 Care, which would be singular in my opinion.

20     Q.   "Seeing it in writing now connects the dots for

21 me.  Now wonder we are getting hammered."  Do you see

22 that?

23     A.   I see that.

24     Q.   He probably meant "no wonder" we are getting

25 hammered, right?
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 1     A.   Probably.

 2     Q.   Do you understand Mr. McMahon attributing the

 3 problems that PacifiCare was having at that time to the

 4 layoffs and the variance from the commitments about

 5 layoffs?

 6     A.   Well, I interpreted it as of course the

 7 regulators are upset with us and no wonder they are

 8 swarming.

 9     Q.   Overall the general theme is that everyone

10 involved underestimated the complexity and degree of

11 difficulty of the integration.  Do you see that?

12     A.   I do see that.

13     Q.   Do you agree with Mr. McMahon's statement that

14 everyone underestimated the complexity and difficulty of

15 the integration?

16     A.   With the understanding that I believe he is

17 talking about HMO.  And the theme here when he says "I

18 don't understand the significance of Mamsi Gated HMO

19 reference here," I think that that is what we were

20 feeling, yes.

21     Q.   So you think that when he said everyone

22 involved underestimated the complexity and degree of

23 integration, he was only addressing HMO?

24     A.   Actually, you know, I don't mean to say that as

25 black and white as that.  That is not what I am trying
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 1 to say.

 2     Q.   Okay.  And with respect to your email

 3 transmitting the attachment, you say -- you are also

 4 asking for feedback from Mr. Frey, Mr. Hansen, Ms. Monk

 5 and Ms. Higa.  They are the James, David, Nancy and Joy

 6 that you are addressing?

 7     A.   Yes.

 8     Q.   Did any of those four give you written

 9 feedback?

10     A.   I don't know if it was written or a

11 conversation.  I definitely had conversations with

12 people about this document.

13     Q.   So with respect to Mr. Frey, what do you recall

14 of your conversations with him about this document?

15     A.   It is hard to remember.  It was three years

16 ago.

17     Q.   Do you recall anything of your conversations

18 with Mr. Hansen about this document?

19     A.   I don't know it is this version or a prior

20 version, but I believe Mr. Hansen was the one who

21 pointed out the general ager, termination and commission

22 change for small groups.  I remember him providing that

23 information to me.

24     Q.   So was there an earlier version of this

25 attachment that lacked that item?



10536

 1     A.   I just can't remember.

 2     Q.   How about Ms. Monk, do you recall her

 3 communications to you with regard to the attachment?

 4     A.   I know that Ms. Monk read the document.  I

 5 believe she gave me some feedback, yes.

 6     Q.   What of that feedback do you recall?

 7     A.   I just can't remember specifics.

 8     Q.   Do you recall whether the tone -- the overall

 9 tenor of Ms. Monk's response was that she agreed or

10 disagreed with your attachment?

11          MR. VELKEI:  Calls for speculation.  We are

12 talking about tone?

13          THE COURT:  If she remembers.  Does she

14 remember if she agreed or didn't agree.

15     A.   I'm not even sure what you mean by "disagree."

16 BY MR. STRUMWASSER:

17     Q.   For example, do you recall her saying that I

18 think up overstated some of these problems?

19     A.   I don't remember.

20     Q.   Do you recall whether she said I don't think

21 you captured the sense that this is ordinary business

22 and not a big problem?

23     A.   Do I remember her saying that to me?

24     Q.   Not word for word, but substantially that she

25 thought that this attachment, that the listing of
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 1 problems failed to take into account the fact that these

 2 are things that always happened?

 3     A.   I just don't remember.

 4     Q.   Do you recall if she offered any edits to the

 5 list?

 6     A.   I don't know.

 7     Q.   What about Ms. Higa, what do you recall of her

 8 input or her feedback?

 9     A.   If I am remembering correctly, Ms. Higa had

10 just joined the organization, so I don't know that I was

11 expecting much from her.

12     Q.   And your expectations were fulfilled?

13     A.   I don't remember.

14          MR. STRUMWASSER:  I would like to distribute a

15 copy of Exhibit 457, which is in evidence.

16          THE WITNESS:  Would you like to point me?

17 BY MR. STRUMWASSER:

18     Q.   5265 was input for an update to be given to the

19 board of directors of UnitedHealthcare; correct?

20     A.   Yes.

21     Q.   So 457 is a draft of an actual presentation to

22 be given to the board; right?

23     A.   That's what it looks like.  I remember what the

24 board received was like a four-page document.  That's

25 it.



10538

 1     Q.   Did you have a role in the preparation of this

 2 document, 457?

 3     A.   No, I did not.

 4     Q.   Do you know who prepared it?

 5     A.   I would guess Elizabeth Wetmore.

 6     Q.   What is her position?

 7     A.   She was the Power Point person for Steve Black.

 8     Q.   Under whose direction would she prepare such a

 9 document?

10     A.   Mr. Black's.

11          THE COURT:  There is a document in here dated

12 January 31st, 2006.

13          MR. VELKEI:  What page are you looking at, Your

14 Honor?

15          THE COURT:  9623.  Is that originally supposed

16 to be part of this?

17          MR. STRUMWASSER:  The way this works is the

18 folks who retrieve these things and copy them establish

19 document boundaries.  So apparently this document came

20 from their file, so they are going to know.  Generally

21 we have tried to observe the boundary that was given to

22 us.

23 BY MR. STRUMWASSER:

24     Q.   But while we have that question in mind, Ms.

25 Berkel, do you recall the document that begins on 9263?
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 1     A.   I know that I have seen 9263.  I believe it is

 2 in the context of preparing for testimony.  I wouldn't

 3 have been participating in that in January of 2006.

 4          THE COURT:  It might have been originally

 5 attached because I think it was in sequence in page

 6 number.

 7          MR. VELKEI:  We'll check on it, Your Honor.

 8 BY MR. STRUMWASSER:

 9     Q.   Let's look at 9239, please.  This is a summary

10 assessment and overview of the presentation.  There is a

11 reference to service and network disruption, employee

12 and organization instability, regulatory pressures and

13 slow growth.  In the context of a presentation being

14 prepared for the board, would you understand "service

15 disruption" to refer to operational service issues that

16 we have been addressing here?

17     A.   Probably, yes.

18     Q.   "Network disruption," would that refer to the

19 problems with the provider network?

20     A.   I would read that as challenges with the

21 provider network around a lot of things.  The CareTrust

22 Network transition, contract renegotiation on

23 January 1st, 2007, now for the first time including

24 United rates within our HMO contracts.  It could be a

25 lot of things.
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 1     Q.   In your expectations would it include

 2 inaccurate provider demographics in RIMS?

 3     A.   I doubt that that was what people were thinking

 4 when they summarized this, but I suppose it could.

 5     Q.   Okay, that's helpful.

 6          Then the employee and organizational

 7 instability, would this refer, for example, to the

 8 layoffs in Cypress?

 9     A.   Yeah, I mean, I think it is probably a summary

10 of the information I gave in 5265 which would include

11 layoffs, yeah.

12     Q.   And the difficulties with retention and

13 retaining institutional memory, that would also be

14 included in that; right?

15     A.   Well, I guess I wouldn't say the lack of

16 institutional memory causes instability.

17     Q.   Let's do it this way then, would the loss of

18 subject matter experts be a part of the employee and

19 organization instability in this bullet?

20     A.   Perhaps.

21     Q.   Then we have the entry in the center of the

22 slide, overall the complexity and degree of integration

23 was underestimated, key integration plans coupled with

24 external factors and execution challenges impact where

25 we are today.
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 1          Now the first sentence there is pretty much

 2 straight out of Mr. McMahon's mail; right?

 3     A.   Yes.

 4     Q.   Do you understand the reference to "key

 5 integration plans" being a reference to your

 6 observations in 5265 about the absence of complete

 7 understanding and the lack of adequate planning of

 8 processes?

 9     A.   I initially interpreted that as we are where we

10 are today with our migration efforts.  I know it says

11 "integration," but we have got a focus on -- the last

12 bullet, technical direction, execution, complexity and

13 timing,  I think that is related to NICE to UNET

14 comments.

15     Q.   And not to any of the problems associated with

16 RIMS?

17     A.   Well, I wouldn't know.

18     Q.   On 9241 -- let's go back to 9240 for a second.

19 9240 appears to me to be a comparison of select metrics

20 of PacifiCare's performance to ACME's performance,

21 right, ACME's core operations?

22     A.   Yeah, it is.

23     Q.   What comprises ACME's core operations?

24     A.   Maybe UNET.

25     Q.   9241, integration program summary revisited.
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 1 In the right-hand box it is noted that financial

 2 synergies far exceeded original estimates and Wall

 3 Street expectations, and it receipts the market

 4 expectations to have been 300 million and the run rate

 5 as of 6/30 to be 950 million.  You were not the source

 6 of that information; right?

 7     A.   I was not.

 8     Q.   Were you aware of these figures in mid 2007,

 9 had you seen them?

10     A.   I have seen them.  If they were in the Summer

11 of 2007, it could have been.  I don't remember when.

12     Q.   But you think you saw them outside of the

13 context of this hearing?

14     A.   Yes.

15     Q.   The third bullet on that box says, California

16 network results included 16 additional hospitals an

17 4,200 physicians.  Do you know where those numbers came

18 from?

19     A.   I don't.

20     Q.   9243, accelerated operational integration and

21 synergy focus.  This page describes the first of the key

22 strategies that impacted PacifiCare's situation, the

23 strategy of accelerated operational integration and

24 synergy focus; right?

25     A.   Let me read it, please.
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 1     Q.   So this page, 9243 describes the first of the

 2 key strategies that impacted PacifiCare's situation.

 3 The strategy of accelerated operational integration and

 4 synergy focus; correct?

 5     A.   Yes.  The Power Point page is a summary related

 6 to the speed of integration.

 7     Q.   And at the top -- the box at the top shows the

 8 strategy going in, right?

 9     A.   Yes.

10     Q.   So the fourth bullet is leverage, UHG contracts

11 and vendors; right?

12     A.   It is.

13     Q.   Would that include Lason within that bullet?

14     A.   Yes, I would think so.

15     Q.   And MedPlan?

16     A.   MedPlan was a pre-existing contract.

17     Q.   Under challenges and obstacles, lower left box,

18 enterprise-wide organizational realignment occurred

19 prior to system migration and/or any joint planning

20 sessions after close.

21          Is it fair to say that that is a restatement of

22 related points that you made in 5265 about the absence

23 of adequate planning and consultation?

24     A.   I read "joint planning" as meaning commercial

25 an Ovations, but I suppose, I don't know what that
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 1 person meant.

 2     Q.   UHG retention program focussed on VP's and

 3 above with very little retention at middle

 4 management/detailed knowledge holder level.  That looks

 5 like a point that you were making in 5265; right?

 6     A.   Yes.

 7     Q.   Then we have in the fourth bullet, all benefit

 8 changes were takeaways and the enumeration.  That is a

 9 point that you made in 5265; right?

10     A.   Yes.

11     Q.   The third bullet, standard staffing ratios

12 assume use of UHG consistent systems and policies.  Do

13 you think it is appropriate to read that third bullet in

14 this context to be saying that PacifiCare's operations

15 and staff were realigned before PacifiCare's systems

16 were migrated to United's platforms?

17     A.   I'm confused by your question.  Can you try

18 again, please.

19     Q.   Sure.  We have in the first bullet the

20 realignment of the organization prior to system

21 migration and/or joint planning sessions after the

22 close.  I understand "close" to be after the

23 transaction.  Is that your understanding also?

24     A.   That is how I understood it.

25     Q.   Then in the third bullet, assume use of UHG
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 1 consistent systems and policies.  And I am wondering

 2 whether those two bullets together should be read to be

 3 saying that PacificCare's operations and staff were

 4 realigned before PacifiCare systems were migrated to the

 5 United platforms?

 6     A.   So the question is should we read those

 7 together?

 8     Q.   Yeah.  Do you understand those to be addressing

 9 a related point?

10     A.   It could.  I don't know for sure.

11     Q.   In any event, at the time the staffing ratios

12 were initially applied to PacifiCare, the United

13 staffing ratios were applied to PacifiCare, PacifiCare

14 was not using United systems, was it?

15     A.   It just depends on the area, but generally no.

16     Q.   Under the heading business impact/service

17 results -- first of all, this is a box that is

18 addressing business impacts and service results caused

19 by United's strategy of accelerated operational

20 integration and synergy focus; right?

21     A.   That's what it appears to be, yes.

22     Q.   The first impact/result was the loss of

23 historical knowledge; right?

24     A.   Yes, it is repeating information from 5265 with

25 some typos.
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 1     Q.   Right.  The second listed impact or the second

 2 bullet is organization is understaffed in several

 3 critical areas; right?

 4     A.   Yeah.  It mentions broker service and key

 5 accounts, dedicated service model, quality and training.

 6 About 40 people.

 7     Q.   Do you understand that parenthetical to have

 8 come out of 5265?

 9     A.   Not that I know of, no.

10     Q.   Me neither.  I was just wondering, do you have

11 any idea where those numbers came from?

12     A.   I don't.

13     Q.   The last bullet, vendor and tool changes led to

14 downtime for workers, and the parenthetical Hercules

15 hardware changes, and to customer errors EDI.  Do you

16 know what customer errors paren EDI refers to?

17     A.   No, it doesn't make sense to me.

18     Q.   Look at 9245, please.  Before we get to that,

19 9244 we have a slide about network build out and

20 integration.  In this case the network is the provider

21 network; right?

22     A.   Yes.

23     Q.   In the lower left box, challenges and

24 obstacles, the fourth bullet, PHS fee schedules not

25 maintained.  1,641 providers out of 50,200 were
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 1 impacted.  Do you know what that refers to?

 2     A.   What the fee schedules not maintained?

 3     Q.   Yeah, what is this bullet addressing?

 4     A.   I think it is talking about the 2006 fee

 5 schedules not being maintained for new CPT codes.

 6     Q.   So you understand the 1,641 to be providers

 7 with nonstandard contracts?

 8     A.   I don't know that I know the answer to that

 9 question.

10     Q.   The box on the right on 9244, the last bullet

11 is network retro loads for 1/1/07 rework and service

12 disruption with 550 retro loads with effective dates

13 between 8/1 and 3/1.  This is not the retro loads

14 associated with CTN but rather with the new contract

15 year?

16     A.   Yes, and I would think that that is an

17 enterprise-wide number.

18     Q.   What years are associated with 8/1 and 3/1?

19     A.   I think they are saying August 1st, 2006

20 through March 1st, 2007.  So a couple of providers must

21 have a calendar renewal in the fall time instead of in

22 the beginning of a calendar year basis.

23     Q.   Now if you would please 92.5 the slide entitled

24 technical direction, execution complexity and timing.

25 As a general matter, this is a slide about United's
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 1 strategy to migrate PHS systems; correct?

 2     A.   Yes.

 3     Q.   Under strategy overview/goals, the first

 4 bullet, PHS system migration it says transition

 5 commercial platform to UHG standard platform, externally

 6 communicated to start migration Q1 2007.

 7          So this is an initial strategy and goal in 2006

 8 to begin the actual migration first quarter of '07;

 9 right?

10     A.   I think it is a summary from 5265, 1942.

11     Q.   Is that the January '06 row?

12     A.   Yes, because this makes reference to Q1 2007,

13 but when we went back to these other documents, there

14 was never anything that early.

15     Q.   Then under IT technical infrastructure, the

16 first bullet is consolidate IT infrastructure.  Would

17 you agree that this initial strategy and goal in 2006

18 did include system migration of RIMS to UNET?

19     A.   I definitely know that we talked about it and

20 it was evaluated, yes.  So in the beginning, yes.

21     Q.   We have the second bullet saying minimal

22 investment in PHS systems due to accelerated system

23 migration plans.  Is it your understanding that that

24 bullet refers in part to the minimal investment in RIMS?

25     A.   I think it is PacifiCare Health Systems in
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 1 total, which would include RIMS, and we have already

 2 seen that RIMS got about $5 million a year of investment

 3 over a four- or five-year period.

 4     Q.   The second to last bullets, PHS systems, four

 5 separate platforms to support all LOBs more complex than

 6 anticipated, making integration more costly and timely

 7 than planned.

 8          First of all, I am assuming by "timely," they

 9 meant time consuming?

10     A.   Perhaps.

11     Q.   There weren't any integrations that were more

12 timely than planned?

13     A.   I don't understand.

14     Q.   I understand that when someone says something

15 is timely, that they made the deadline?

16          THE COURT:  It is an odd use of the word.

17          MR. STRUMWASSER:  Fair enough.

18 BY MR. STRUMWASSER:

19     Q.   "LOBs" is lines of business?

20     A.   It is.

21     Q.   And the four separate platforms are NICE

22 ILLIAD, OTIS and RIMS?

23     A.   Probably.

24     Q.   Last bullet, over aggressive planning,

25 timelines and multiple false starts for system
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 1 migration.  Do you see that?

 2     A.   I do.

 3     Q.   Do you agree with that?

 4     A.   I agree that we continued to evaluate what we

 5 were going to do and when it would be completed, yes.

 6     Q.   On 9251 where we have the conclusions listed.

 7 The first conclusion is service levels and customer

 8 expectations for our Pacific and Southwest Regions must

 9 be improved.  Do you think that is a fair conclusion

10 based on your input into this document and the

11 information laid out in this document?

12     A.   I think that we had many things accomplished by

13 this time and that we continued to have things on our

14 desire list to increase service levels, yes.

15     Q.   Starting with the next page we have a series of

16 appendices.  The first is PHS migration, revised

17 technical direction on 9253.  Among other things we have

18 set on this slide, guiding principles for revised system

19 migration approach.  And the fifth bullet says solve for

20 PHS but identify opportunities for reuse with other

21 acquisition integrations.  Do you see that?

22     A.   I see that.

23     Q.   Is it fair to say that one of the purposes of

24 this exercise is not merely to remedy whatever has

25 occurred with respect to PacifiCare integration and --



10551

 1 that requires remedy, but also to correct the process

 2 for future acquisitions and integrations?

 3     A.   Well, yes and no.  So the bullet itself is

 4 making reference to the technology that would allow a

 5 front office solution for additional acquisitions.  So

 6 it is specific to this migration and the shaded box that

 7 makes reference to the front office solution.

 8          THE COURT:  The list of appendix on 9252 lists

 9 the board presentation of 2006, so that explains why it

10 is attached.

11 BY MR. STRUMWASSER:

12     Q.   With respect to that bullet on 9253, in your

13 opinion is the front office solution that is described

14 in the shaded box the full extent of how this systems

15 learned exercise would be applied in future acquisitions

16 and integrations?

17     A.   When you say this systems learned, are you

18 referring to beyond this page?

19     Q.   Well, yeah, let's do it that way.  That is a

20 better way than I had contemplated.  But let's do it

21 that way.

22          We have a bullet here that says you want to

23 solve the front office solution issue in a way that will

24 both serve PHS and future acquisitions; right?

25     A.   That's what it says, yeah.
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 1     Q.   And my question to you is, aside from that

 2 specific point about the front office solution, is

 3 there -- is a purpose of the lessons learned inquiry and

 4 advising the board of what happened and whatever

 5 examination is being done of errors and challenges, is

 6 one of the purposes of that to help avoid those errors

 7 in future acquisitions?

 8     A.   Yes, I think that the organization is

 9 continually evaluating what is done and looking for

10 process improvements and lessons learned.  Yes, I do

11 think that we were sincerely trying to understand where

12 we had been and how to do it differently and learn on a

13 go-forward basis, and I think that is a sign of a good

14 company.

15          MR. STRUMWASSER:  753.

16          THE COURT:  753 is PacifiCare Service and

17 Operations Update, the date is July 2007.

18          (Exhibit 753 marked for Identification.)

19          THE WITNESS:  I'm ready.

20 BY MR. STRUMWASSER:

21     Q.   I believe you testified that the actual result

22 of the process of putting together the board update --

23 the resulting document was actually a much shorter

24 document.  Is 753 the shorter document you referred to?

25     A.   It is.
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 1     Q.   And you had seen this previously, right?

 2     A.   I received it after the board meeting, yes.

 3     Q.   So we are all clear on it, this is how it was

 4 produced to us, but my understanding is that the

 5 right-hand of 4219 is the first page, the left-hand of

 6 4219 is the fourth page, and then 4220.  Is that how you

 7 read it also?

 8     A.   The page numbers are on there, yes.

 9     Q.   Am I correct that during the time that the

10 board presentation went from the draft, 457, to the

11 final, 753, that you did not have any input yourself

12 into this document?

13     A.   That's correct.  I was out of town.

14     Q.   Do you know who was responsible for putting

15 together the final final version?

16     A.   Well, I would think Mr. Black and Mr. McMahon.

17     Q.   So under summary assessment on page 4220, this

18 is a similar list of the challenges faced by the

19 integrated Pacific Region; right?

20     A.   Yes.  It looks the same to me.

21     Q.   But it eliminates your concern about the slow

22 growth of the HMO business; right?

23     A.   Yeah, if that is not listed here.

24     Q.   Then it lists three key strategies that we saw

25 on 4257.  The accelerated operational integration and
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 1 synergy focus, network build out and integration, and

 2 the move quickly to United platform from PHS legacy

 3 systems.

 4          Then there is a progress update on I guess what

 5 was page 3, and that is substantially the same as is

 6 listed in 4257; right?

 7     A.   What was the reference?

 8     Q.   The progress update at the top of 4220 on the

 9 right, that's information that is extracted from 2942 of

10 page 457?

11     A.   9242?  No.

12     Q.   Just the financial synergies number, right?

13     A.   Yes, 9242 summarizes United Health Group

14 synergies in total.

15     Q.   It is probably a good idea for us to go over

16 9242 for a sec.  What I understand the chart to be

17 saying is that at the time of the due diligence analysis

18 that the Company was estimating that it be acquisition

19 would generate between 120 and 180 million in savings.

20 Right?

21     A.   Yes.

22     Q.   And that something called a market expectations

23 was 275 to 350 million. I am going to ask you what does

24 the market expectations column refer to?

25     A.   It refers to United's guidance to Wall Street.
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 1     Q.   So United gave in some form or way expectations

 2 of savings between 275 and 350 million as a result of

 3 the acquisition?

 4     A.   Yes.

 5     Q.   Then as of June 30th, 2007, United believes

 6 that it actually achieved savings of 950 million.

 7 Right?

 8     A.   Yes.  A lot of that change coming from the

 9 Medicare business.

10     Q.   That number is a number that comes from the

11 synergies tracking process that United had in place,

12 right?

13     A.   Yes, it is an estimate of the value on a run

14 rate basis.

15     Q.   Returning to Exhibit 7853, the right side of

16 4220, we have the operational challenges and it has at

17 its initial point that the accelerated operational

18 integration and synergy focus had resulted in

19 organizational understaffing in several critical areas,

20 broker commission change and the vendor system and tool

21 change that led to downtime for workers.  Those are

22 points that came out of your presentation, right, your

23 5265?

24     A.   I don't think the organizational understaff

25 came from my document.  It came from 457 and that was
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 1 the 40 FTEs on Bates 9243.

 2     Q.   Lower on that same page, the network build out

 3 and integration discussion.  It talks about the

 4 immediate changes and the resultant service issues.  The

 5 service level disruptions based on data issues.  The

 6 third point is the network retro loads in the beginning

 7 of 2007.  Increasing reworks.  Do you see that?

 8     A.   Yes, I see those three bullets on 4220.

 9     Q.   Do you disagree with any of those three as

10 resultant issues?

11     A.   You know, I don't know the details of number

12 two.  It is not a PacifiCare comment.

13     Q.   That's why I didn't read it.  Let's go on to

14 one and three then.  The first and third bullets, do you

15 have any disagreement with those?

16     A.   The first bullet I agree with.  The third

17 bullet doesn't make sense to me given that NICE and RIMS

18 had claims holds.  So I am not sure if he is making

19 another reference to United since the second bullet is a

20 reference to United.

21     Q.   And then the next part of this page, the

22 initial strategy to move quickly to United platform the

23 resulting issue being that not enough time was spent

24 making sure service was optimized and that PHS legacy

25 operating environment?  Do you agree with that?
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 1     A.   There were definitely areas that suffered from

 2 that, but not everything, no.

 3     Q.   On the fourth page of the original document, on

 4 the left side of 4219, we have regulatory challenges.

 5 And this describes CDI and DMHC audits, right?

 6     A.   Well we had preliminary DMHC.  I don't remember

 7 that we had anything -- I don't think the Department had

 8 even started until August.

 9     Q.   Yeah, I was wondering about that, too.  So you

10 only had a preliminary audit finding from DMHC; right?

11     A.   Correct.

12     Q.   And there isn't a statement that we do expect

13 fines.  At that point you were expecting fines from both

14 DMHC and CDI; correct?

15     A.   Yes, as several of my other emails said, yes.

16     Q.   Now, were you present for the July 2007 board

17 meeting?

18     A.   No.

19     Q.   Did you get any reaction to the presentation of

20 these operational issues for the board?

21     A.   Are you asking me if somebody gave me an

22 update?

23     Q.   Yeah, did anybody say to you that presentation

24 was made on such and such a date and here is what was

25 asked?
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 1     A.   Probably.  I asked Dirk to specifically to send

 2 this to me when I returned from vacation.  Can I see

 3 what you gave them.

 4     Q.   Would Mr. McMahon have been present during the

 5 board discussions?

 6          MR. VELKEI:  You mean was he present?

 7          MR. STRUMWASSER:  That's a different question,

 8 but I will start with would have.

 9          THE COURT:  If you know.

10          THE WITNESS:  I believe so, yes.

11 BY MR. STRUMWASSER:

12     Q.   You think he was present?

13     A.   Yes, I think so.

14     Q.   What do you recall him telling you about the

15 presentation other than just providing you with the

16 document?

17          MR. VELKEI:  Objection; relevance.

18          THE COURT:  I'll overrule it, but if you don't

19 remember it.

20          THE WITNESS:  I definitely remember a

21 conversation.  The specifics of that I don't remember.

22 BY MR. STRUMWASSER:

23     Q.   You don't have any takeaways that remain taken

24 at this point?

25     A.   I can't narrow it to one specific conversation
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 1 about this document.

 2 BY MR. STRUMWASSER:

 3     Q.   Irrespective of one or several conversations,

 4 do you recall anything that he ever told you about the

 5 July 2007 board meeting with respect to these issues?

 6          MR. VELKEI:  Asked and answered.

 7          THE COURT:  Overruled.

 8          THE WITNESS:  I just remember that -- I know we

 9 talked about it.  I just don't remember the details.

10 BY MR. STRUMWASSER:

11     Q.   If you look at the 14 pages of Exhibit 5265.  I

12 get the unmistakable impression that you think there

13 were serious errors in attempting to integrate

14 PacifiCare into United.  Is that an accurate impression

15 of what you wrote there?

16     A.   I wouldn't describe it exactly that way, no.  I

17 think what is fair to say is that I was frustrated.

18 There were a number of things that I thought we could

19 have done better.  But I also wanted to acknowledge that

20 combining two companies of our size is extremely complex

21 and I was appreciative that I had organizational support

22 to learn some lessons from where we had come from.

23     Q.   With respect to the things that you thought

24 could have been done better or constituted errors, would

25 you agree that at least some of those pertained to
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 1 policies and decisions made at high levels of United and

 2 PacifiCare?

 3     A.   Could you be more narrow in what policies and

 4 which errors?

 5     Q.   Actually, I would rather do it the other way.

 6 So as far as you see, know, were there any errors, any

 7 problems in this integration that in your opinion were

 8 traceable to policies and decisions made at the officer

 9 and above level of PacifiCare or United?

10          MR. VELKEI:  Vague and overbroad.

11          THE COURT:  Overruled.

12          THE WITNESS:  I don't know how I could possibly

13 answer that.

14 BY MR. STRUMWASSER:

15     Q.   You don't have an opinion one way or the other?

16     A.   So policies and decisions?  I think it is very

17 easy to Monday morning quarterback all of this.  Unless

18 you can give me a specific example, I would say no.

19     Q.   So if I can't give you an example, as far as

20 you are concerned you don't know of any instances in

21 which any of the problems that were associated with the

22 integration were attributable to policies and decisions

23 made at the officer and above levels of either company?

24          MR. VELKEI:  Same objection.  Vague an

25 overbroad.
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 1          THE COURT:  Overruled.

 2          (Question read.)

 3          THE WITNESS:  So my answer is officers and

 4 above in either company certainly made decisions that

 5 led to some problems, yes.  But when I think about the

 6 PHLIC case, acknowledgment letters, pre-ex, EOBs, those

 7 I don't believe are related to policies decisions.  They

 8 precede the United acquisition.

 9 BY MR. STRUMWASSER:

10     Q.   So for example we saw Mr. McMahon's

11 observations that the general theme is everyone involved

12 underestimated the degree of difficulty and complexity

13 of the integration.  Do you recall that?

14     A.   I do.

15     Q.   That is an observation which he said everyone

16 involved would include officers and above, right?

17          MR. VELKEI:  Asked and answered.  We have been

18 over that particular statement I think five different

19 times this morning.  I think we have covered this ground

20 a couple of times.

21          THE COURT:  What's the relevancy?

22          MR. STRUMWASSER:  The question is whether these

23 observations of these matters pertain to the corporate

24 officers of the two companies.  The relevance of that is

25 I think obvious in a number of ways.  It goes to penalty
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 1 and goes to the nature of the response and nature of the

 2 conditions that gave rise to the problems in the first

 3 place.

 4          (Question read.)

 5          THE COURT:  All allow it.

 6          THE WITNESS:  Mr. McMahon sentence of "everyone

 7 involved" would include officers and above.  And I think

 8 the context of 752 doesn't relate to acknowledgment

 9 letters, EOBs, pre-existing, six verses 12, the things

10 that we have been talking about here from the allegation

11 perspective.  I think his context is the complexity and

12 degree of difficulty of getting HMO integrated.

13 BY MR. STRUMWASSER:

14     Q.   Okay.  Ms. Berkel, to your knowledge at any

15 time was consideration given to whether there was a need

16 for corrective actions with respect to senior company

17 leadership of either of the two companies?

18          MR. VELKEI:  Objection; vague.  Now we are

19 talking about corrective action for individual officers.

20 I don't understand where we are going with this.  We

21 have been over this ground.  We understand Ms. Berkel's

22 view.  Mr. Strumwasser disagrees and wants to say that

23 these statements have broader implications for this

24 particular case.  I think we have vetted what her

25 position is on this.



10563

 1          THE COURT:  I think that is true, but this is

 2 cross-examination and I will allow it.  If she knows.

 3          (Question read.)

 4          THE COURT:  If you know.

 5     A.   I don't know.

 6 BY MR. STRUMWASSER:

 7     Q.   To the best of your knowledge, did anybody at

 8 the officer level or above of either company -- and by

 9 either company, obviously I mean PacifiCare and all of

10 its entities, United and all of it's entities -- did

11 anybody at the officer level and above lose their job

12 because of any of the decisions or problems addressed in

13 Exhibit 255?

14     A.   No, not that I know.

15     Q.   To the best of your knowledge, was anybody at

16 the officer level or above demoted because of the any of

17 the decisions or consequences of the decisions addressed

18 in 5265?

19     A.   I don't know.

20     Q.   To the best of your knowledge did any of the

21 senior leadership team of either company suffer any

22 adverse personnel action as a result of their

23 responsibility for any of their decisions or problems

24 that you address in 5265?

25          MR. VELKEI:  Asked and answered.
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 1          THE COURT:  If you know.

 2          THE WITNESS:  I wouldn't know.

 3          MR. STRUMWASSER:  I have no further questions.

 4          THE COURT:  Did you want to do redirect now?

 5          MR. VELKEI:  We'll pick it up on the 31st, Your

 6 Honor.

 7          THE COURT:  Did you want to come back and try

 8 and deal with some of the paper.

 9          MR. VELKEI:  What I thought we could do is deal

10 with admission of the documents.

11          THE COURT:  Off the record.

12          (Discussion held off the record.)

13          THE COURT:  Mr. Velkei, you move Exhibits 5252

14 through 5265 with 5254 already in evidence.  And I

15 understand, Mr. Strumwasser, there is no objection.  Is

16 that correct?

17          MR. STRUMWASSER:  That's correct.

18          (Exhibits 5252 through 5253 and 5255

19           through 5265 admitted into Evidence.)

20          THE COURT:  Let's go off the record.

21          (Discussion held off the record.)

22          THE COURT:  Mr. Strumwasser has moved in 623

23 through 629.  No objection, Mr. Velkei; is that correct?

24          MR. VELKEI:  No objection.

25          (Exhibits 623 through 629
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 1           admitted into Evidence.)

 2          THE COURT:  Your relevancy objection to 630, I

 3 am going to overrule the objection and enter 630 into

 4 evidence.

 5          631 through 644 are entered into evidence.

 6          645 goes with the record.

 7          646 through 659 are entered into evidence.

 8          660 is a relevancy objection.  I am going to

 9 enter it over objection.

10          (Exhibits 630 through 644 and 646

11          through 660 admitted into Evidence.)

12          THE COURT:  And 661 is a lacks foundation or

13 disagreement about the numbers.  I am going to hold that

14 until you can discuss it.

15          Then 662 through 667 are entered.

16          (Exhibits 662 through 667

17           admitted into Evidence.)

18          THE COURT:  You are going to move into evidence

19 695 through 720?

20          MR. STRUMWASSER:  Yes.

21          THE COURT:  And there is no objection to those;

22 correct?

23          MR. VELKEI:  No objection, Your Honor.

24          THE COURT:  So 695 to 720.

25          (Exhibits 695 through 720
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 1           admitted into Evidence.)

 2          THE COURT:  721, I am not sure what happened

 3 with that.  It might be they are the same as 722.  I

 4 have a line there and I am not sure why.

 5          MR. GEE:  That was the document you put in an

 6 envelope and said we are not going enter it now.

 7          MR. STRUMWASSER:  721 is still not in evidence?

 8          THE COURT:  No, it is not in evidence.  I

 9 believe you have everything that you need in testimony.

10          722 through 729 are in evidence, correct?

11          MR. VELKEI:  No objection, Your Honor.

12          THE COURT:  730, you object because there is no

13 foundation.  I am going to enter it now as a summary of

14 what it purports to be.

15          731 is in evidence.

16          You have objected to 732.

17          And 733 as no foundation.

18          I am going to enter them as they purport to be

19 what they are.

20          734 through 735, I am going to enter.

21          (Exhibits 722 through 735

22           admitted into Evidence.)

23          THE COURT:  We have 736 outstanding as

24 attorney/client privilege.  I am not entering it as of

25 now.
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 1          737 through 739 are entered.

 2          740 through 753.

 3          Is there any objection?

 4          MR. VELKEI:  No objection, Your Honor.

 5          (Exhibits 737 through 753

 6           admitted into Evidence.)

 7          THE COURT:  All those will be entered with the

 8 understanding that confidentiality is not determined on

 9 any except for the ones we just --

10          MR. VELKEI:  736, I don't think there is a

11 dispute now on privilege.  Can we get that back?

12          MR. STRUMWASSER:  No.  We have asked for the

13 logging information about those other documents, and as

14 far as I know, we haven't gotten it yet.

15          MR. VELKEI:  They are not different documents.

16 we will get you that information.  I am sorry we didn't.

17 But this is clearly privileged.  I didn't think there

18 was any issue on it.

19          MR. STRUMWASSER:  As of right now we have no

20 representation sufficient to determine that those two

21 pages, which are the only two pages from the larger

22 document that we care about, were not generated for some

23 other purpose and were distributed in a way that would

24 render them no longer privilege, even if they were.

25          That's why we are asking to have the logging
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 1 information for those two pages and the Bates number we

 2 gave Your Honor and Counsel, we need the representation

 3 from counsel, the logging information.

 4          MR. VELKEI:  I will get the information.  We'll

 5 pick it up on Monday.

 6          THE COURT:  689 through 692 are objected to as

 7 no foundation.  Mr. Strumwasser has indicated that it

 8 was done by them.  So I am going to enter into evidence

 9 with the understanding that if you find some problem

10 with it, I will be happy to revisit the problem.

11          (Exhibits 689 through 692

12           admitted into Evidence.)

13          THE COURT:  617 you have no objection to,

14 correct?  So I am going enter that.

15          618 goes with the record.

16          What is your position on 619?

17          (Discussion held off the record.)

18          THE COURT:  619 and 620 can come in subject to

19 verifying those two documents.

20          MR. VELKEI:  Yes, and if necessary asking Ms.

21 Martin to come back and answer questions.  If we can

22 avoid that, we will.

23           (Exhibits 617, 619 and 620

24            admitted into Evidence.)

25          (Discussion held off the record.)
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 1          (Proceedings adjourned at 12:15 p.m.)
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 1                  REPORTER'S CERTIFICATE

 2          I, Dynele Simonov, CSR No. 11211, a Certified

 3 Shorthand Reporter, certify:

 4          That the foregoing proceedings were taken

 5 before me at the time and place therein set forth, at

 6 which time the witness was put under oath by me;

 7          That the testimony of the witness, the

 8 questions propounded, and all objections and statements

 9 made at the time of the examination were recorded

10 stenographically by me and were thereafter transcribed;

11          That the foregoing is a true and correct

12 transcript of my shorthand notes so taken.

13          I further certify that I am not a relative or

14 employee of any attorney of the parties, nor financially

15 interested in the action.

16          I declare under penalty of perjury under the

17 laws of California that the foregoing is true and

18 correct.

19        Dated this 19th day of August, 2010.

20

21

22           ______________________________

23           Dynele Simonov, CSR No. 11211

24

25
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 1        REPORTER'S CERTIFICATION OF CERTIFIED COPY

 2

 3          I, Dynele Simonov, CSR No. 11211, a Certified

 4 Shorthand Reporter, in the State of California, certify

 5 that the foregoing pages 10500 through 10571 constitute

 6 a true and correct copy of the original proceedings

 7 taken on August 19, 2010.

 8          I declare under penalty of perjury under the

 9 laws of the State of California that the foregoing is

10 true and correct.

11

12        Dated this 20th day of August, 2010.

13

14        ___________________________________

15        Dynele Simonov, CSR No. 11211

16

17

18

19

20

21

22

23

24

25
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 1 MONDAY, AUGUST 23, 2010; 9:00 A.M. DEPARTMENT A; ELIHU

 2 HARRIS STATE BUILDING; 1515 CLAY STREET; RUTH ASTLE,

 3 ADMINISTRATIVE LAW JUDGE

 4                           -oOo-

 5          THE COURT:  This is on the record.  This is

 6 before the Insurance Commissioner of the State of

 7 California in the matter of PacifiCare Life and Health

 8 Insurance Company.  This is OAH Case Number 2009061395

 9 and Agency Case Number UPA 2007-00004.

10          Today's date is August 23rd, 2010.  Counsel are

11 present.

12          Did you have a Respondent today?

13          MR. KENT:  Our Respondent today is Elena McFann

14 who is also the witness this morning.

15                      ELENA McFANN,

16          Having been previously sworn, testified as

17 follows:

18          THE COURT:  You are still under oath.  If you

19 will take the stand and state and spell your name for

20 the record.

21          THE WITNESS:  Elena McFann.  E-L-E-N-A, last

22 name is spelled M-C-F-A-N-N.

23          MR. KENT:  We are going to be doing our direct

24 exam today.

25          THE COURT:  Also I did receive the Respondent's
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 1 Statement of Position and a bench brief.  Did you want

 2 me to mark them separately?

 3          MR. KENT:  Why don't we do that.  It will be

 4 more straight forward for the record.

 5          THE COURT:  I will mark the Position as 5338.

 6 That goes with the record.  Then I will mark as 5339 the

 7 bench brief.

 8          (Exhibits 5338 and 5339

 9           marked for Identification.)

10          THE COURT:  That also goes with the record.

11          I will mark your new exhibit as 5340.  And this

12 is the CV of Ms. McFann.

13          (Exhibit 5340 for Identification.)

14          MR. KENT:  Yes.

15          THE COURT:  Go ahead.

16                    DIRECT EXAMINATION

17 BY MR. KENT:

18     Q.   Good morning.

19     A.   Good morning.

20     Q.   We start off with what we have marked as

21 Exhibit 5340.  Is this a copy of your current CV?

22     A.   Yes, it is.

23     Q.   You are currently Vice-President of Network

24 Strategy; is that correct?

25     A.   Yes, that's correct.
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 1     Q.   When were you promoted to that job?

 2     A.   In late 2008.

 3     Q.   Could you tells or remind us what your primary

 4 responsibilities are in your present position.

 5     A.   At UnitedHealthcare we operate networks across

 6 the country.  Those networks are managed in our local

 7 offices and we have a regional structure, four regional

 8 structures.

 9          As part of the process of negotiating and

10 managing our contract relationships we need to did he

11 employee our standard tools and our ways of working with

12 the providers.

13          So I am accountable for all of our contract

14 standards methodologies, reimbursement methodologies,

15 for the network.

16     Q.   Approximately how many people do you directly

17 or indirectly supervise presently?

18     A.   I have about 137 staff in my direct supervision

19 umbrella.  And my work influences and I matrix with

20 another 1,100 network management staff throughout the

21 country.  So my work is with them as well.

22     Q.   About how many physicians participate in the

23 networks that you are responsible for?

24     A.   650,000 physicians throughout the country.

25     Q.   On an annual basis approximately how much is
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 1 paid to those 650,000 or so physicians by one of the

 2 United affiliated companies in terms of claims?

 3     A.   So across our entire network and hospitals we

 4 spend about 115 billion dollars a year in medical costs.

 5     Q.   About how many people, insureds, members,

 6 dependents of members, obtain their health care through

 7 those providers who participate in one of the networks

 8 for which you are responsible?

 9     A.   It is about 32 million members and about --

10 that breaks into 25 million or so commercial members and

11 another 7 million which are Medicare Advantage members

12 or Medicaid members.

13     Q.   You were here for cross-examination earlier

14 this year, but I don't think there were few if any

15 questions about your education.  I notice at the very

16 bottom of the last page of your CV you went to MIT?

17     A.   Yes, I did.

18     Q.   What did you study there?

19     A.   Civil engineering.

20     Q.   So you are an engineer in addition to being a

21 person who deals with health care providers?

22     A.   Yes, I am.

23     Q.   What did you do when you got out of MIT for

24 work?

25     A.   I worked for three years in Washington, D.C.
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 1 I did design and construction oversight on major

 2 Department of Defense facilities.

 3     Q.   I see you have a graduate degree and MBA.  You

 4 got that from SMU?

 5     A.   That's correct.

 6     Q.   How did you first get involved or interested --

 7 how did you first get interested in the health care

 8 field?

 9     A.   For me it seemed natural.  My father was a

10 cardiovascular and thoracic surgeon.  So I grew up first

11 watching him and my mother operate his practice.  I

12 ultimately managed his practice when I was in high

13 school and then during a good part of college during the

14 summers.

15     Q.   Still on the last page of your CV, I see in

16 1998 and '99 you were with MedPartners out here

17 California, and then with Corbel Corporation, '99

18 through the year 2000.  Were those positions -- or did

19 those positions work with provider networks?

20     A.   Yes.  At MedPartners my work was primarily on

21 the HMO side of the aisle, if you will.  And then when I

22 transitioned to Corbel, I focussed on the PPO world.

23     Q.   Then I see in the year 2000 you joined

24 PacifiCare.  Is that right?

25     A.   Yes, that's correct.
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 1     Q.   So back before the merger you were -- back some

 2 years before the merger you were a PacifiCare employee?

 3     A.   That's correct.

 4     Q.   Could you tell us, summarize the different

 5 positions you had at PacifiCare.  These are in the

 6 pre-merger days.

 7     A.   Sure.  When I first joined PacifiCare I

 8 focussed first on the ancillary networks serving the HMO

 9 and PPO members in California.  Over time I was promoted

10 and took on additional responsibilities for the directed

11 physician contracted network.  And ultimately I was

12 asked to lead our work over the PPO network.

13     Q.   Were you involved in any special projects

14 having to do with provider networks while you were a

15 PacifiCare employee in the early 2000's?

16     A.   Yes.

17     Q.   Tell us about that.

18     A.   At the time or up until that point, I should

19 say, PacifiCare's PPO network and membership was rather

20 small.  The network itself was primarily a leased

21 network, not unlike the United/CareTrust Network

22 relationship.  However, PacifiCare did also have a

23 number of directly contracted physicians and hospitals.

24          PacifiCare decided that it wanted to field a

25 more competitive PPO product, grow that membership over
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 1 time and compete with other players in that arena.  So I

 2 was asked to expand -- to lead a plan to expand a

 3 network for the PPO members in California.

 4     Q.   I was going to ask you, what specifically was

 5 your role in that project?

 6     A.   I spearheaded the plan to grow that PPO network

 7 dramatically over the course of the next couple of

 8 years.

 9     Q.   So we are clear, prior to the implementation of

10 that project to build up a provider network, a

11 PacifiCare provider network, what had PacifiCare used in

12 terms of provider networks for the PPO book of business

13 it did have?

14     A.   It was a combination of a leased network

15 relationship with private health care systems and

16 otherwise known as PHCS as well as its own direct

17 contracts with providers in the marketplace.

18     Q.   So I am clear, why did PacifiCare want to build

19 up its own provider network in the early 2000's?

20     A.   As I recall, we looked at other successful

21 competitors in the PPO arena and we saw that many of

22 them actually owned and operated their own networks.

23          We identified that the rise of a PPO product

24 was beginning in the health care industry so we went

25 down the path of really growing our own product.
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 1     Q.   What year did you join United?

 2     A.   I started with United in January of 2003.

 3     Q.   Had the project that you have been telling us

 4 about in which PacifiCare was going to build up its own

 5 PPO network, had that actually been implemented when you

 6 changed jobs and went to United?

 7     A.   We were just beginning when I was recruited by

 8 UnitedHealthcare and left the organization.

 9     Q.   The project you spearheaded to put together

10 plans to build a provider network, is that the same

11 network that United acquired as part of the merger in

12 late 2005?

13     A.   Yes.

14     Q.   Your position with United when you joined the

15 Company in 2003 was what?

16     A.   I became the vice-president of the network.  It

17 was a national role.

18     Q.   You told us I believe when you were here

19 several months ago a little bit how your job changed at

20 United in anticipation of the PacifiCare merger.  Could

21 you tells or remind us about how your job changed.

22     A.   I was asked by the leadership of

23 UnitedHealthcare and United Health Network to focus on

24 the newly defined Pacific Region and lead network

25 transition in California as well as integration of the
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 1 network in the Pacific Region states outside of

 2 California.

 3     Q.   About when did you assume those new job

 4 responsibilities you just described for us?

 5     A.   It was November or December of 2005.

 6     Q.   A little earlier this morning you said ever so

 7 briefly -- or you described the structure of the United

 8 network management as being in several regions.  Can you

 9 explain a little more about that.

10     A.   We have found that in order to better organize

11 our work and work closer with physicians and hospitals,

12 since health care is local, that we could manage our

13 work better by dividing ourselves into a regional

14 structure and have staff and leadership over each of the

15 regions.

16          At the time that I moved back to California we

17 had six regions for managing network management.  And

18 the Pacific Region, which was western states, far

19 western states, was defined as the Pacific Region.  And

20 we had network management staff focussed in each of

21 those markets on negotiating and maintaining our

22 provider relationships.

23     Q.   The way United manages its networks let's say

24 on a day-to-day basis, is that management happens in a

25 region?
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 1     A.   It happens in a region as well as in markets.

 2 So we have multiple states or multiple markets, as we

 3 call them, roll up to a region.

 4     Q.   So the job you took over in late 2005 how did

 5 that correspond or translate into that regional

 6 management system?

 7     A.   So I was accountable for network management and

 8 integration for one of those six regions.

 9     Q.   Which region?

10     A.   The Pacific Region.

11     Q.   Which states are in that?

12     A.   Under the original Pacific Region construct it

13 was California, Oregon, Washington, Alaska and Nevada.

14     Q.   How long were you in that position where you

15 were responsible for the day-to-day management of the

16 Pacific Region networks?

17     A.   About three and a half years.

18     Q.   So that takes us up to when?

19     A.   The last part of -- let me correct that and say

20 three years.  So that takes us to the end of 2008.

21     Q.   I have to say I love to see an engineer

22 counting on her fingers.

23          So late 2005 through 2008 you were responsible

24 for the day-to-day operations of the Pacific Region

25 networks for United; is that right?
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 1     A.   That's correct.

 2     Q.   Looking back to late 2005 when you assumed

 3 responsibility for the Pacific Region networks for

 4 United, was there anything in your earlier job

 5 experience that particularly qualified you to take over

 6 that job?

 7     A.   Yes.

 8     Q.   What?

 9     A.   First of all, I was a legacy PacifiCare

10 employee for several years where I had responsibility

11 for the PPO network.  So I know how to navigate that

12 PacifiCare organization.

13          Second, I was a three-year employee -- two or

14 three-year employee of UnitedHealthcare where I had

15 successfully executed on a number of products and

16 therefore knew the UnitedHealthcare organization very

17 well.

18          Also, as you can tell from my CV, I have spent

19 the majority of my career living and working in

20 California.  So I had knowledge of the networks and

21 health care in California.

22          MR. KENT:  Let me move on to another exhibit.

23 We previously produced a copy of this, which I believe

24 is 5431.

25          THE COURT:  It is a timeline.
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 1          MR. STRUMWASSER:  It is actually a group

 2 exhibit.

 3          THE COURT:  It is a network management

 4 document.

 5          MR. KENT:  I think the best way is the set of

 6 slides that we'll be using with some frequency during

 7 Ms. McFann's direct examination, so if we could just

 8 call it the McFann slide deck.

 9          THE COURT:  Okay.

10          (Exhibit 5341 marked for Identification.)

11 BY MR. KENT:

12     Q.   Let me get you to describe some of the acronyms

13 on the first page of this Exhibit 5431, the timeline.

14 If you can, look up at the upper right-hand corner or

15 toward that, there is an entry for correspondence of

16 June 22, 2006 and there is the acronym "CTN."

17     A.   "CTN" stands for CareTrust Network.

18     Q.   What is the CareTrust Network?

19     A.   The CareTrust Network was a network owned and

20 operated by Blue Shield of California, and this was the

21 network that UnitedHealthcare care was leasing for its

22 California members up until June 22nd, '06.

23          THE COURT:  Are you designating it as 2006, for

24 that June?

25          MR. STRUMWASSER:  You know, I think Your Honor,
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 1 there is a problem with the exhibit.  The years are

 2 illegible.

 3          THE COURT:  I can't read any years.

 4          MR. STRUMWASSER:  There are yellow years or

 5 gold years below the -- I have a feeling when he

 6 duplicate this, and those of us who wined up turning it

 7 into black and white are going to lose that.

 8          I wonder if we can get a substitute exhibit.

 9          MR. KENT:  Absolutely.  I apologize.  To be

10 frank, we had some technical issues getting this out of

11 the machine.  And I do have a black and white version of

12 this and it is a lot more legible.  What we'll do when

13 we have a break, we'll substitute.

14          THE COURT:  I am just going to write in black

15 on mine so that I can follow.

16          But thank you for pointing that out or I would

17 not have seen that at all.

18          MR. STRUMWASSER:  I think that is the only page

19 that has this yellow problem.

20 BY MR. KENT:

21     Q.   I was asking you about CTN, and you referred to

22 that as a rental network.  What is a rental network?

23     A.   A rental network is a network of physicians,

24 hospitals and other health care providers that an

25 organization like in this case, Blue Shield of
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 1 California or some of its competitors in this arena like

 2 Beach Street or PHCS lease out to health plans or a

 3 third-party administrator so that employers can have a

 4 network in a particular marketplace for their health

 5 care insurance needs.

 6     Q.   A moment ago you referred to an entity Blue

 7 Shield of California.  Will you describe that entity a

 8 little more.

 9     A.   Sure.  There are actually two Blue plans in

10 California.  There is Blue Cross of California, which is

11  a for profit entity operated by Anthem Wellpoint.

12 There is a separate entity known as Blue Shield of

13 California, which is a not for profit.  It is not

14 affiliated with Anthem Wellpoint except for the fact

15 that it happens to be like Blue Cross of California, a

16 licensee of the Blue Cross or Blue Shield's name.

17     Q.   Then if you look over, there is an entry for

18 July 21, 2003 on our timeline, page 16, Exhibit 5341.

19 There is the acronym there of BCBSA.  What is that?

20     A.   BCBSA stands for Blue Cross Blue Shield

21 Association.

22     Q.   What is that entity?

23     A.   That is a federation of about 40 independently

24 operated Blue Cross or Blue Shield plans throughout the

25 country.  And it serves like a franchiser of the
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 1 license, of the Blue Cross or Blue Shield name.

 2     Q.   I am over simplifying, but in a simple sense,

 3 it is the umbrella organization for entities such as

 4 Blue Shield of California?

 5          MR. STRUMWASSER:  May I inquire as to the

 6 relevance.

 7          THE COURT:  Sure.

 8          What's the relevancy?

 9          MR. KENT:  The relevance has to do with -- we

10 have heard a lot about CTN, about the change in the CTN

11 relationship, about the transition from the CTN

12 relationship to the PacifiCare Provider Network, this is

13 the background to understand what happened in 2006.

14          THE COURT:  Okay.

15          (Question read.)

16          THE WITNESS:  Yes, that's correct.

17 BY MR. KENT:

18     Q.   Now, when you changed jobs, went from

19 PacifiCare to United in early 2003, when you got to

20 United, did you get involved in issues having to do with

21 CTN?

22     A.   Yes, I did.

23     Q.   Tell us about that.

24     A.   As you can see from the timeline, soon after I

25 began working -- right before, I should say, I began
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 1 working at UnitedHealthcare, the Blue Cross began an

 2 investigation of  the CTN/United relationship.  And that

 3 was despite the fact that Blue Cross and Blue Shield

 4 Association had approved our network access much

 5 earlier.

 6          Regardless,  that investigation led us to

 7 conclude that we had some vulnerability in that

 8 relationship in California.  And so I was asked to weigh

 9 in on alternatives to the CTN Network in California.

10     Q.   Before I ask you about these strategic

11 alternatives, let me ask you a few questions and put

12 this in a little better focus.

13          If we could go to the same Blue Shield

14 document, Exhibit 5431, go to the last page.

15 BY MR. KENT:

16     Q.   Directing your attention to the last page of

17 Exhibit 5341.  Looking back in 2003, about how big was

18 United's PPO membership in California?

19     A.   Our PPO membership was a little over

20 1.1 million members.

21     Q.   What type of health plans were these primarily?

22          MR. STRUMWASSER:  Belated objection.  I think

23 we have a vagueness question as to whether PPO includes

24 ASO --

25          MR. KENT:  That's what we are going to get to
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 1 right now.

 2          THE COURT:  Go ahead.

 3          THE WITNESS:  The vast majority of this

 4 membership were employees of large national customers

 5 who operated large self-funded plans.

 6 BY MR. KENT:

 7     Q.   The over a million members in California back

 8 in 2003, from where did they get health care when they

 9 wanted to go to an in-network provider?

10     A.   At this point in time they were obtaining

11 health care from providers who were part of the CTN

12 Network.

13     Q.   Let me just ask you while we have this number,

14 the 1.1 million membership number here, if we

15 fast-forwarded to the 2005, about how large was United's

16 California PPO membership?

17     A.   As I recall in 2005 it was just about at the

18 million member mark.

19     Q.   Back to 2003.  You mentioned that there was an

20 investigation of some sort by the Blue Shield Blue Cross

21 Association into the CTN/United relationship.  In simple

22 terms, what does that mean?

23     A.   Simply put, some of the -- some of our Blue

24 plan competitors who were licensees of BCBSA complained

25 to the Association that we were accessing one of their
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 1 sister networks in California.

 2     Q.   And that investigation of these issues that you

 3 described took place in 2003, how were they resolved?

 4     A.   As I recall, the BCBSA implemented new rental

 5 network rules for its affiliated plans and also required

 6 us to restructure a bit our Network Access Agreement

 7 with CTN.

 8     Q.   But the rental agreement itself, albeit

 9 modified stayed in place; is that right?

10     A.   Yes, that's correct.  And, in fact, it was

11 extended until 2011.

12     Q.   If we could go back to the first page of this

13 Exhibit, 5341, the timeline.  Looking at the entry for

14 July 21, 2003, what does this entry refer to?

15     A.   So this was the first settlement agreement in a

16 couple of investigations that took place and put in

17 place some requirements for whether or not we could even

18 refer to Blue Shield of California in our relationship.

19     Q.   What I meant to ask you is, does this entry for

20 July 21, 2003 relate to your remarks a few minutes ago

21 about the resolution of the disagreements around the CTN

22 Access Agreement back in that time period?

23     A.   Yes, it does.

24     Q.   I noticed just before that on this timeline

25 there is not a day date, but it is July 2003.  United
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 1 begins analyzing alternatives to CTN.  Were you involved

 2 in that?

 3     A.   Yes, I was.

 4     Q.   What alternatives were analyzed?

 5     A.   We examined a number of other rental network

 6 operations in California.

 7     Q.   What was concluded at that point in time?

 8     A.   We determined that each of those other

 9 alternatives had significant network gaps.  So we

10 determined that we were not going to be pursuing any of

11 those as an alternative.

12     Q.   If we could pull back, let me fast-forward to

13 2005.  Were you involved in any of the due diligence on

14 the United side for the merger?

15     A.   Yes, I was.

16     Q.   What period of time?

17     A.   I believe I began my work on that in early --

18 late Spring, early Summer, of 2005 and it carried

19 through until the Fall.

20     Q.   To put that in perspective, the merger

21 agreement was publicly announced about when?

22     A.   On July 6th, 2005.

23     Q.   The merger itself closed when?

24     A.   December 20th, 2005.

25     Q.   Your due diligence work was, again, when?
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 1     A.   Started in late spring, early summer and

 2 continued through until the fall.

 3     Q.   What were you involved in in terms of your due

 4 diligence activities?

 5     A.   I interviewed key leaders of the PacifiCare

 6 organization, and I reviewed sample contracts for the

 7 California network in particular.

 8     Q.   In doing your due diligence, what questions

 9 were you trying to get answers to?

10     A.   I was trying to determine if there were any

11 issues for our UnitedHealthcare membership to ultimately

12 access the PacifiCare Network through those existing

13 PHLIC contracts.

14     Q.   When you say obstacles, what specifically were

15 you looking for?

16     A.   Many provider agreements include language

17 around change and control and/or affiliate language.  So

18 I was looking for any language in those provider

19 agreements which in the event of a change in control or

20 in the event of a new affiliate might be a problem for

21 the UnitedHealthcare members to access the network.

22     Q.   You just told us about concerns that you were

23 trying to look at from United's perspective.  Were you

24 also concerned with possible negative effects the merger

25 might have on PacifiCare PPO members?
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 1     A.   Yes, I was.

 2     Q.   Tell us about that.

 3     A.   Sometimes those same passages around change and

 4 control or access by affiliates have language that might

 5 actually impact the existing agreement and the

 6 membership that is accessing it at the current state.

 7 So I wanted to make sure that there were -- that there

 8 were no contracts or impediments or early termination

 9 opportunities for those same providers, because that is

10 the sort of thing that would hurt the existing PHLIC

11 membership.

12     Q.   You are over at United, you don't work for

13 PacifiCare anymore, why were you concerned with the

14 PacifiCare PPO membership?

15     A.   Well, our plan in California had always been to

16 expand our fully insured footprint and our fully insured

17 business.  That PHLIC membership that we had

18 contemplated that would really form the cornerstone or

19 the foundation for growing the fully insured membership

20 in California.

21     Q.   Let me ask you to focus on the entry

22 October 10, 2005.  There is an acronym DOJ what does

23 that refer to?

24     A.   That stands for the U.S. Department of Justice.

25     Q.   At some point prior to the PacifiCare/United
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 1 merger being completed, did the United States Department

 2 of Justice get involved in the merger?

 3     A.   Yes, it did.

 4     Q.   Your understanding, why did Department of

 5 Justice get involved, what was its interest?

 6     A.   Well, we were two publicly traded companies

 7 separately.  We had UnitedHealth Group and we had

 8 PacifiCare.  We were competitors in the marketplace and

 9 the -- to my understanding, the Department of Justice

10 wanted to get a better understanding and appreciation

11 for what the impact might be on competition.

12     Q.   Among other issues, did the Department of

13 Justice focus on the Access Agreement between United and

14 CTN?

15     A.   Yes, it did.

16     Q.   At some point did the Department of Justice

17 indicate that its approval of the merger would be

18 conditioned on termination of the CTN Access Agreement?

19     A.   Yes, it did.

20     Q.   Initially, did the Department of Justice

21 indicate a time period in which that termination would

22 have to take place?

23     A.   Yes, it did.

24     Q.   What was that time period?

25     A.   Six months from the close of the acquisition.
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 1     Q.   How did you and your colleagues view that

 2 prospect of having to transition the network from CTN to

 3 PacifiCare in six months?

 4     A.   We viewed that as risky -- as a risky

 5 proposition to accomplish in six months.

 6     Q.   Why?

 7     A.   We had a million members in the marketplace who

 8 had long-established relationships with physicians,

 9 hospitals and other health care providers.  Six months

10 is a very short period of time within which to

11 transition those members to another network and more

12 important or as important to build out that network to

13 close any network gaps.

14     Q.   So given these concerns, did United challenge

15 the Department of Justice's initial position that there

16 be a six-month period to transition the network?

17     A.   Yes, we did.

18     Q.   How did the Company go about doing that?

19     A.   We prepared a white paper for the Department of

20 Justice.  And we actually did that in collaboration with

21 CareTrust Network and its own counsel that it hired

22 because CTN expressed similar concerns as well.

23     Q.   So CTN assisted United its efforts to convince

24 or to deal with the Department of Justice?

25     A.   Yes, it did.
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 1     Q.   As a result of United's efforts, did the

 2 Department of Justice change its position?

 3     A.   Yes, it did.

 4     Q.   How so?

 5     A.   In the Department of Justice's final judgment,

 6 the Department of Justice allowed us one year after the

 7 merger closed for us to transition our members off of

 8 the CTN Network.

 9          MR. KENT:  5342.

10          THE COURT:  5342 is a May 23rd, 2006 document

11 reflecting the Final Judgment in the United States

12 District Court for the District of Columbia.

13          (Exhibit 5342 marked for Identification.)

14 BY MR. KENT:

15     Q.   Showing you a document that has been marked as

16 Exhibit 5342 for Identification.  Are you familiar with

17 this?

18     A.   Yes, I am.

19     Q.   What is it?

20     A.   This is that DOJ Final Judgment that I was

21 referencing.

22     Q.   If you look over at page 13, paragraph A, to

23 your understanding what is the particular effect of this

24 provision?

25     A.   This is the provision that provided us up to 12
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 1 months to transition the UnitedHealthcare members off of

 2 the CTN Network.

 3     Q.   You have been involved in provider networks for

 4 what 16, 17 years?

 5     A.   That's correct.

 6     Q.   How did you feel about having a year to do the

 7 transition?

 8     A.   It was better than six months.  It was still

 9 going to be a challenge for us, but I thought if we

10 organized ourselves well, we would be able to accomplish

11 that.

12     Q.   Let me ask you while we are looking at this DOJ

13 Final Judgment, were there any other conditions that the

14 Department of Justice placed on its approval of the

15 merger which affected your job in transitioning --

16 transitioning the network -- transitioning the PPO

17 business from the CTN Network to the PacifiCare Network?

18     A.   Yes.

19     Q.   If you could, let me direct -- let me ask you,

20 what was this other condition?

21     A.   The most significant one related to our network

22 management staff being prohibited from having any access

23 to non-public information about the terms of the

24 Agreement that CTN held with the providers, meaning

25 rates and other provisions.
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 1     Q.   Let me ask you to look over at page 14 and 15,

 2 in particular it is paragraph C, and then paragraph C(1)

 3 at the top of page 15.

 4          To your understanding, Ms. McFann, what is the

 5 effect of this provision that is shown in paragraph C

 6 and then paragraph C(1)?

 7     A.   This is the provision which I was just

 8 referencing that prohibited our contractors from having

 9 any knowledge of the CTN relationship that was not

10 public knowledge.

11     Q.   Let me ask you, why would knowledge of the CTN

12 provider reimbursement rates be helpful to you and your

13 staff in transitioning from the CTN Network to another

14 network?

15     A.   Any transition was going to involve closing up

16 gaps with providers in the provider network where CTN

17 had a contract with a provider but potentially

18 PacifiCare didn't.

19          It would have been very difficult for us to

20 come out at what we believed to market competitive rates

21 but yet not have knowledge of the rate that the provider

22 really had with CTN, and we could have walked into a

23 situation where we could have a protracted negotiation

24 because of now a gap in negotiating positions.

25     Q.   Let me ask you, looking back, because of this
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 1 Department of Justice Order, your contract negotiating

 2 staff could not have knowledge or access to the actual

 3 CTN rates, how did your company go about determining

 4 what rates would be offered to providers?

 5     A.   We utilized third-party analysis such as those

 6 conducted by Hewitt Associates.  Hewitt is spelled

 7 H-E-W-I-T-T.   Those provided us average rates in each

 8 of the relevant counties in California.

 9     Q.   Wasn't having that general information the

10 average information sufficient for purposes of going out

11 and negotiating contracts with the providers that you

12 needed to do that with?

13     A.   The challenge with an average is that it is

14 that.  It is an average.  Certainly for those providers

15 who were operating at about an average in their

16 relationship with CTN wasn't a problem.  But that type

17 of average information doesn't include invisibility to

18 important features as to why a provider might have a

19 higher rate than the average, such as the office

20 location, the speciality of the provider, the

21 marketshare or the reputation of that provider.  That is

22 really diluted when we are looking at a market average.

23     Q.   Maybe I am looking at the world too simply, but

24 don't, say, all the primary care physicians in a

25 geographic area get about the same rates?
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 1     A.   Actually, not.

 2     Q.   Why not?

 3     A.   Well, a primary care physician who is in -- who

 4 has a larger marketshare than the next one down the

 5 street might be able to command a higher rate through

 6 negotiation because it is that many more members that he

 7 or she is treating.

 8          Also, even across primary care physicians,

 9 family practitioners can have a different reimbursement

10 rate than interests who are serving as primary care

11 physicians.

12          So there are a lot of factors that go into a

13 negotiation with a physician, and therefore not all

14 physicians even within the same speciality and same

15 geography are at the same contract rate.

16     Q.   I just asked you to use the example of primary

17 care physicians.  How about specialists, are there

18 differences in rates that doctors in the same speciality

19 actually get?

20     A.   Yes, that happens as well.  Frequently.

21     Q.   Looking back at the Department of Justice's

22 Order prohibiting your staff from using the specific CTN

23 rates or knowing about them, did that have an impact on

24 the negotiating process?

25     A.   Yes, it did.
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 1     Q.   How so?

 2     A.   It led to longer, more protracted negotiations

 3 with providers who were clearly being paid more by CTN,

 4 as we discovered through negotiation, than they were

 5 when compared to what we understood to be the market

 6 competitive rate.

 7     Q.   Can you explain for us why it elongated or

 8 lengthened the negotiating process?

 9     A.   By us relying exclusively on market

10 competitiveness average data, in many cases we proposed

11 contracts to these long-time CTN providers who had never

12 had a PHLIC contract.  We proposed contract rates which

13 were in some cases significantly lower than the rates

14 that those providers were enjoying through CTN.  We

15 didn't know that.  We had no way to know that until a

16 provider called us and complained, and in some cases

17 asserted that we were looking to cut their reimbursement

18 rates at significant levels.

19     Q.   Generally speaking, when you had a provider who

20 was balking at the initial reimbursement rates that were

21 being offered, what did you folks do?

22     A.   Well, we worked with the provider to have him

23 or her share with us information that they could share

24 with us without breaching their agreements with others

25 so that we could get a better understanding as to what
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 1 was unique about their practice that required that we

 2 pay more than the market competitive rate.

 3     Q.   And were there instances in which your company

 4 came back with a better or higher offer in terms of

 5 reimbursement rates?

 6     A.   Yes.

 7     Q.   Did that happen pretty frequently?

 8     A.   It happened frequently enough.

 9          MR. KENT:  This might be a good time to break.

10          THE COURT:  Fifteen minutes.

11          (Morning recess.)

12          MR. KENT:  I believe this is going to be 5343.

13          THE COURT:  This has a date of 12/14/05.   It

14 is a draft of a Business Planning and Integration

15 document.

16          (Exhibit 5343 marked for Identification.)

17          MR. KENT:  Before I forget, at the break we had

18 Exhibit 5341 reprinted.  Well, the first page.

19          THE COURT:  I just wrote the numbers in, unless

20 you have an objection.

21          MR. KENT:  That's fine.

22 BY MR. KENT:

23     Q.   Ms. McFann, looking at the document that has

24 been marked as Exhibit 5343 for identification, are you

25 familiar with this?
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 1     A.   Yes, I am.

 2     Q.   What is it?

 3     A.   This is a -- this is called a going in

 4 position.  This outlines a high level approach for

 5 addressing the network transition in California.

 6     Q.   The date of this is what?

 7     A.   December 14th, 2005.

 8     Q.   You used the phrase "high level" a moment ago.

 9 What did you mean there?

10     A.   Well, at this point in time the

11 PacifiCare/UnitedHealthcare merger had not been

12 completed.  It had not closed.  So we were two

13 competitors still operating separately, but we needed to

14 begin the process of planning for a network transition

15 in California.

16     Q.   Toward the upper right-hand corner of the first

17 page I see your name and also a Leslie Carter.  Who is

18 Ms. Carter?

19     A.   Leslie Carter at the time was a vice-president

20 of PPO Management for PacifiCare.  She was a long-time

21 PacifiCare employee and had quite a bit of hands-on

22 knowledge with regard to the California PPO Network.

23     Q.   Why did you get Ms. Carter involved in this

24 high-level planning that took place before the merger

25 closed?
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 1     A.   Despite my own knowledge of the California

 2 marketplace and my past knowledge of the PacifiCare PPO

 3 Network, Leslie had the most recent, most in-depth

 4 hands-on experience.  And for this significant

 5 initiative it seemed natural to me and very important

 6 that I work closely with the individual who has that

 7 hands-on most recent experience with the network.

 8     Q.   To circle back to the high-level nature of this

 9 planning, at least at this point in time, can you give

10 us any examples of information or documentation which

11 you would -- or the parties would not be able to share

12 at this point in time before the merger actually closed?

13     A.   Sure.  The most obvious one that jumps to mind

14 is that at this point in the process United would not be

15 able to have in-depth knowledge as to all the details of

16 the contract terms that PacifiCare had with its provider

17 networks.

18     Q.   Why is that?

19     A.   Because we were competing in the marketplace

20 still, and as of yet the transaction hadn't closed.

21     Q.   Let me ask you about the text on this first

22 page.  There is an Arabic number two, "Replace CTN for

23 all new and existing UnitedHealth Group business in

24 California by the end of 2Q2006, or by termination date

25 of the Network Access Agreement with CTN."
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 1          At this point in time, what was the Department

 2 of Justice's position regarding how much time you were

 3 going to have to effect the transition?

 4     A.   As of this date the Department of Justice had

 5 advised us it would provide us up to a full year

 6 post-transaction close to transition the

 7 UnitedHealthcare members off of the CTN Network.

 8     Q.   At this point Department of Justice is telling

 9 you and the Company that you are having up to 12 months.

10 Why is there any kind of reference to getting the job

11 done by the end of the second quarter of 2006?

12     A.   Well, regardless of the Department of Justice's

13 Final Judgment, I was also aware -- as was the rest of

14 the Company -- that CTN had the right in its agreement

15 to provide 180 days notice to us through change and

16 control provision that existed in the CareTrust Network.

17     Q.   When you say CTN's agreement, you are referring

18 to what?

19     A.   To the Network Access Agreement, or NAA on the

20 timeline between CTN and United.

21     Q.   Did you and your colleagues think in December

22 of 2005 that it was likely that CTN would exercise the

23 six-month termination right?

24     A.   We did not think it was likely.

25     Q.   And if we could go back to Exhibit 5341, and in
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 1 particular page 4 of that deck.

 2          MR. KENT:  It is Bates page 7857.

 3 BY MR. KENT:

 4     Q.   Let me ask you first, generally speaking, why

 5 did you and your colleagues think that it was unlikely

 6 that CTN would terminate or exercise the six-month

 7 termination provision?

 8     A.   This was a very complex, multi-dimensional

 9 relationship between our respective organizations --

10     Q.   What does that mean?

11     A.   It was definitely not a one-way relationship.

12     Q.   What do you mean?

13     A.   So while United leased the CTN Network from

14 Blue Shield of California, in the other directions Blue

15 Shield of California relied upon our behavioral health

16 and chiropractic networks in California for their

17 membership.  As well Blue Shield of California purchased

18 multiple millions of dollars a year in other services

19 from United affiliated companies.  So definitely not,

20 again, not a one-way relationship.

21     Q.   The second bullet point on the slide, both

22 United and BSC/CTN.  What does that BSC/CTN refer to?

23     A.   That refers back to the Blue Shield of

24 California/CTN relationship.  As you can see on the

25 timeline on Bates 7854 and referring here on this page,



10609

 1 there were a couple of different challenges from the

 2 Association to the relationship.  And yet despite that,

 3 Blue Shield of California worked closely with us to

 4 preserve that relationship.

 5     Q.   To explore that point a little more, if we

 6 could jump to the first page of Exhibit 5434, the

 7 timeline, Bates page 7854.  If you look at the entry in

 8 2004, April 2004, what does that refer to?

 9     A.   So there was very quickly following the first

10 investigation, the Blue Cross Blue Shield Association

11 launched another investigation of our relationship

12 CareTrust Network.

13     Q.   Let me direct your attention still on the first

14 page of 5341 to September of 2004.  What is the

15 significance of this entry?

16     A.   Well, so, following on the second

17 investigation, the Blue Cross Blue Shield Association

18 began an arbitration with Blue Shield of California once

19 again about these CareTrust Network/United relationship.

20     Q.   I take it in this arbitration, not to get into

21 details, but the Blue Cross Blue Shield Association was

22 somehow challenging the CTN Access Agreement between CTN

23 and United?

24     A.   Yes, it was.

25     Q.   This arbitration was resolved how?
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 1     A.   Ultimately this arbitration resulted in a

 2 settlement agreement, further on down to the right the

 3 timeline, which was finalized on November 30th, 2005.

 4 And that altered or updated the Network Access Agreement

 5 to allow the United members access to the CTN Network

 6 through 2008.

 7     Q.   That settlement was between which parties?

 8     A.   To my knowledge it was between the Association,

 9 Blue Shield of California/CTN as well as us, United.

10     Q.   If we could go back to the fourth slide in this

11 Exhibit 5341, entitled "CTN Termination Unexpected," the

12 second bullet point, "Access to CTN secured through

13 December 31, 2008,"  What does that refer to?

14     A.   That refers to the November 30th settlement

15 agreement.  So as I was looking at this document -- we

16 were just looking at the December 14th, 2005 high-level

17 plan, the ink was not even dry on the November 30th

18 settlement agreement and extension through December 31,

19 '08.

20     Q.   The next bullet point, "United was CTN's

21 largest and sole customer (outside of BSC itself), "

22 what is the meaning there?

23     A.   Yet another important feature of this

24 relationship with CareTrust, which made it a very

25 complex, deep relationship, as we saw earlier United had
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 1 a million or so members accessing the network.  That was

 2 on top of Blue Shield of California's membership, which

 3 if I recall was about 2 million members.  So in essence

 4 CareTrust Network or Blue Shield of California had

 5 3 million members on whose behalf they were negotiating

 6 in provider agreements.  So we represented nearly a

 7 third of their negotiating power at the table.

 8     Q.   What significance would that have?

 9     A.   In this case it would have allowed Blue Shield

10 of California to secure better rates in provider

11 negotiations if one assumes that greater marketshare

12 leads to sometimes better rate positions in contracts.

13     Q.   The next bullet point, "Discussions regarding

14 possible expansion of relationship continued throughout

15 PHS approval process".  What is that about?

16     A.   As I recall, we had engaged in discussions with

17 Blue Shield of California about the possibility of

18 establishing what we call the strategic alliance.

19     Q.   What does that mean?

20     A.   Well, let me share with you some examples that

21 we have.  We have strategic alliance in place with two

22 other large not for profit plans elsewhere in the

23 country, in Minnesota and in Massachusetts.  In those

24 relationships we joint market products and we pursue

25 customers together, and those customers are allowed
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 1 access to our nationwide network of providers.

 2     Q.   Last bullet point, United and Blue Shield of

 3 California/CTN cooperated and coordinated in discussions

 4 with U.S.D.O.J.,  that's what you talked about a little

 5 bit earlier this morning?

 6     A.   Yes, that's correct.

 7     Q.   Let me ask you first, contrary to the

 8 expectations of you and your colleagues about Blue

 9 Shield of California and CTN, was there a significant

10 change in the United/CTN relationship after the merger

11 was completed?

12     A.   Yes, there was.

13          MR. KENT:  This I believe will be 5344.

14          THE COURT:  This is a letter with a top date of

15 December 22nd, 2005.

16          (Exhibit 5344 marked for Identification.)

17 BY MR. KENT:

18     Q.   Are you familiar with this document?

19     A.   Yes, I am.

20     Q.   What is it?

21     A.   This is the termination letter that Blue Shield

22 of California issued for the CTN/United relationship.

23     Q.   What is the date of the letter?

24     A.   December 22nd, 2005.

25     Q.   How does that date correspond to when the
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 1 merger was completed?

 2     A.   That was two days after the merger closed.

 3     Q.   What was your reaction when you first saw or

 4 heard about this letter?

 5     A.   I was very disappointed.

 6     Q.   Why?

 7     A.   It pretended to ignore every other aspect of

 8 the relationship that I just testified about.  It flew

 9 in the face of a very significant relationship where

10 Blue Shield of California was accessing our networks in

11 California.  It was inconsistent with the work that Blue

12 Shield of California had undertaken to maintain a

13 Network Access Agreement in the face of multiple

14 challenges with the Association.  And it was

15 in consistent with the work -- and the collaborative

16 work that Blue Shield of California had undertaken in

17 our discussions with the Department of Justice related

18 to continued access to the CTN Network post-acquisition

19 close.  Frankly, I thought it was a cheap shot.

20     Q.   All right.  CTN sends this Notice of

21 Termination.  What happened with respect to the then

22 developing plans to transition the United membership

23 from CTN to another network?

24     A.   Well, we took a deep breath.

25     Q.   Why?
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 1     A.   We wanted to evaluate our operations given this

 2 new information.

 3     Q.   I take it you are involved in that process?

 4     A.   Very much so.

 5     Q.   Who else?

 6     A.   I was involved along with our leadership of

 7 UnitedHealthcare Network Management as well as sales.

 8 And, obviously, at this point since the PacifiCare

 9 transaction has closed, we included key leadership of

10 the PacifiCare Network management team as well.

11     Q.   You said that you and others took a deep

12 breath, considered what should be done.  Was one of the

13 considerations just stopping the transition process?

14     A.   Absolutely not.

15     Q.   Why not?

16     A.   We had a commitment to the 1 million

17 UnitedHealthcare members in California.  We had a

18 commitment to their employers who are national account

19 customers, and that commitment was that they would have

20 a stable network for their healthcare needs.  They were

21 incurring two and a half billion dollars a year in

22 medical costs.  It was simply not an option to stop

23 everything and not do anything.

24     Q.   Right.  If we could take a look at Exhibit

25 5252, which was previously marked?
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 1          THE COURT:  On 5344, what about the

 2 confidentiality?

 3          MR. STRUMWASSER:  I'm sure the document is out

 4 there.

 5          MR. KENT:  Let me take a quick look at it when

 6 we take a break.

 7          THE COURT:  Sure.  The letter?  You have lots

 8 more pages that you are looking at.

 9          MR. KENT:  I'm sorry, you are looking at the

10 letter.  I was focussed on a prior document.  The letter

11 is out there.  It can come in.

12          THE COURT:  There is no confidentiality stamp

13 on the first one -- nevermind.  On 5343, certainly we

14 can wait on that one.

15          MR. STRUMWASSER:  Except that this was portrait

16 rather than landscape, so I hope we haven't lost

17 anything, but we'll find out.

18 BY MR. KENT:

19     Q.   If we can look at the second page of Exhibit

20 5252.  As of the beginning of January of 2006 how big

21 were the gaps between the CTN Network and the PacifiCare

22 PPO Network?

23     A.   From a hospital network perspective the

24 PacifiCare Hospital Network was about 25 facilities shy

25 of the CareTrust Network.  And from a physician
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 1 perspective there was an 8,000 physician gap.  So that

 2 is the difference between the 38,000 number and the

 3 46,000 number.

 4     Q.   And vice-versa, how big was the overlap in

 5 January of 2006 between the two networks?

 6     A.   PacifiCare and CTN shared 285 hospitals in each

 7 other's networks and 38,000 physicians in each other's

 8 networks.

 9     Q.   So to get even more simpler, the overlap means

10 in January of 2006, you had roughly 38,000 physicians

11 who at that point in time had contracts with both

12 PacifiCare and with CTN?

13     A.   That's correct.

14     Q.   If we could go back to Exhibit 5341.  In

15 particular look over at page 7, which is Bates page

16 7860, entitled "CTN Notice Prompts Immediate Action."

17 The first bullet point, "Leased network not turnkey

18 solution."

19          My question, Ms. McFann, in January of 2006 did

20 you and your colleagues consider whether the United

21 membership of California could be transitioned from CTN

22 to another rental network?

23     A.   We did look at that as an option.

24     Q.   If you can, look at the immediately prior page

25 of Exhibit 5341.  What are we looking at on this page?
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 1     A.   We are looking at a comparison of the CTN

 2 Network to other leased networks available in the

 3 California marketplace at the time.

 4     Q.   What are these other leased networks that are

 5 being compared?

 6     A.   So there is BCE Emergis.  There is Beech Street

 7 and PHCS, Private Health Care Systems.

 8     Q.   What was concluded as a result of this

 9 analysis?

10     A.   At the end of the day we determined that

11 pursuing another leased network was not viable as we

12 look at the size of the gaps between the existing CTN

13 Network and each of these leased competitors.  Those

14 gaps are larger than the gap between CTN and PacifiCare.

15     Q.   If we could go back to page 7 of Exhibit 5341,

16 Bates page 7860.  Were there other impediments beyond

17 the size of the provider gaps in pursuing a strategy of

18 moving the United PPO membership from CTN to another

19 rental network?

20     A.   Yes, there were.

21     Q.   Tell us about those.

22     A.   The practical reality is to move to another

23 rental network would have required us to negotiate a new

24 Access Agreement.  The Network Access Agreement with

25 CareTrust took about a year to negotiate.  So that is
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 1 not that unusual for a leased network type of

 2 negotiation.

 3          Those discussions or some of the heavier

 4 negotiated provisions include the fees to be paid, how

 5 the reimbursement policies and protocols might work for

 6 the entity leasing the network and the concept of

 7 build-around or network exclusivity rights.

 8     Q.   "Many of the same operational issues present

 9 with direct contracting," if the strategy was to move

10 from CTN to another rental network, would there have

11 been operational issues or challenges that would have to

12 be faced?

13     A.   Yes, definitely.

14     Q.   What would those be?

15     A.   Well, just like bringing up a directly

16 contracted network, we would have had to set up -- we

17 would have had to set up data feeds back and forth

18 between ourselves and the rental network.

19          We would have had to dig into their contract

20 terms and reimbursement structures and load those onto

21 our systems.  We would have had to load their

22 demographics to our systems and maintain them through

23 feeds.

24          We would have had to issue new identification

25 cards to the members.  We would have had to communicate



10619

 1 to the providers as well as the members as to the

 2 change.

 3          It is a significant undertaking, but it is in

 4 many ways -- just like the significant undertaking to

 5 bring directly contracted network live on to the system.

 6     Q.   Putting aside this issue with CTN in 2006, have

 7 you had experience in network transition in your years

 8 in the business?

 9     A.   Yes.

10     Q.   Tell us about those.

11     A.   When I was at Corbel Corporation and

12 accountable for the national PPO network, I negotiated

13 leased network agreements routinely and was accountable

14 for setting them up fresh on our systems.

15     Q.   So to put this all together, what was the

16 conclusion of you and your colleagues as to what

17 strategy to adopt in terms of transitioning from the CTN

18 Network?

19     A.   Based upon our analysis it confirmed that we

20 needed to focus on migrating the UnitedHealthcare

21 membership over to the PacifiCare Directly Contracted

22 Network.

23     Q.   Staying in the same Exhibit, 5341, look over at

24 page 11, which is Bates page 7864, looking toward the

25 top of this slide there is a subheading, "Projects
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 1 Involves Existing Network."  My question is the phrase

 2 "existing network," what does that refer to?

 3     A.   That refers to what we sometimes call the

 4 overlap providers.  So those are the PHLIC providers who

 5 happen to participate in the CTN Network, and that would

 6 be the 285 hospitals and the 38,000 physicians.

 7     Q.   Moving down the page under the heading,

 8 "Existing Contracts," there is a bullet point, "Audit

 9 all existing PacifiCare providers contracts for

10 obstacles to United PPO membership access,"  Why was

11 that appropriate or necessary to do?

12     A.   First of all in due diligence, as I mentioned I

13 only got an opportunity to review a sample of the

14 agreements, but the fact is that we were getting ready

15 to accomplish a network transition.  So we needed to

16 review all of the existing contracts for any provisions

17 related to change of control, access by affiliates,

18 anything that would prove to be a challenge for us to

19 have the United membership access the contract as it

20 existed.

21          MR. KENT:  I believe this will be 5345.

22          THE COURT:  This is a Contract Review

23 Worksheet.  It indicates that there is an end date of

24 12/31/06.

25          (Exhibit 5345 marked for Identification.)
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 1 BY MR. KENT:

 2     Q.   Showing you a document that has been marked as

 3 5345 for Identification.  Are you familiar with this

 4 form?

 5     A.   Yes.

 6     Q.   Is this a United/PacifiCare form?

 7     A.   This is a UnitedHealthcare/PacifiCare form we

 8 developed to support contract review.

 9     Q.   When you say "contract review," what

10 specifically was done with this or what was this form

11 used for?

12     A.   So as I just testified, we needed to audit all

13 the existing PacifiCare or PHLIC contracts.  We utilized

14 this form and we had the reviewers as they reviewed the

15 contract complete this form so we could have a better

16 understanding as to whether or not we had underlying

17 issues or obstacles in the original PHLIC agreement.

18     Q.   Obstacles to what?

19     A.   Obstacles to access by the UnitedHealthcare

20 membership in California.

21     Q.   What is the name of the provider that is being

22 reviewed on this form that we have marked as 5345?

23     A.   This is the review document for Cedar Sinai

24 Medical Center.

25     Q.   Approximately how many PHLIC contracts or I
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 1 guess it would be PacifiCare PPO contracts were audited

 2 as a part of this process you have been describing?

 3     A.   We audited thousands of contracts.  Every

 4 single hospital contract, every single medical group

 5 contract, the largest ancillary provider contracts,

 6 every single historical physician contract template in

 7 the organization as well as sample physician agreements.

 8     Q.   During what period of time was this auditing

 9 project undertaken?

10     A.   This was accomplished over a three-week period

11 in January of 2006, commencing immediately after the

12 beginning of the new year.

13     Q.   Was it important to get this auditing project

14 completed fairly quickly?

15     A.   Yes.

16     Q.   Why?

17     A.   Well, we knew we had a view to the gap

18 provider, those providers who didn't have a contract

19 with PHLIC but happened to have a contract with CTN.

20          However, we were uncertain walking into this as

21 to whether there were existing PHLIC contracts that

22 really should be added to the gap list because they

23 might have had impediments to the UnitedHealthcare

24 access and, therefore, would have been another type of

25 gap problem to solve.
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 1     Q.   I take it this was a pretty big project.

 2     A.   Yes, it was.

 3     Q.   How did you get it done?

 4     A.   We utilized the efforts -- first of all, we

 5 formed a team.  And the team was comprised of counsel

 6 from both legacy PacifiCare and UnitedHealthcare, and

 7 experienced network managers from PacifiCare,

 8 particularly the California marketplace as well as

 9 UnitedHealthcare Network management expertise.

10     Q.   Let me ask you, on this first page of Exhibit

11 5343, the fourth column from the left, it has a number

12 ten at the top.  "All payor producers [sic]:   Strategic

13 Alliance."  I want to focus on the words "strategic

14 alliance."   What does that mean?

15     A.   As I describe, we had relationships in

16 Minnesota and Massachusetts with not for profit health

17 plans where we could create and co-market product to

18 grow each of our respective membership.  These are

19 members for those strategic alliances that would

20 ultimately have access to the California network.

21          We wanted to make sure there were no issues

22 from that perspective as well just thinking broader,

23 ultimately the PacifiCare membership would have access

24 to those networks in Minnesota and Massachusetts as

25 well.
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 1     Q.   Let me ask a couple follow-up questions there.

 2 The reason the auditing team is looking for this

 3 information that is going to go into the strategic

 4 alliance column is what?

 5     A.   The auditing team needed to understand if we

 6 had any issues with -- for our Minnesota members or our

 7 Massachusetts members accessing a network in California.

 8     Q.   So you are not just concerned with the

 9 California members accessing these providers agreements?

10     A.   Correct.

11     Q.   And vice-versa, as a result of this merger are

12 the legacy PacifiCare members going to have access to

13 United Network providers outside of California?

14     A.   Yes.

15     Q.   If I could ask you to go back to the eleventh

16 page of Exhibit 5341, Network Transition slide.  The

17 second sub-bullet down under Existing Contracts reads,

18 "Develop bridge amendments for contracts with access

19 obstacles and negotiate amendments."

20          What are bridge amendments?

21     A.   That is a phrase we used to described an

22 amendment form we utilized to solve for contracts where

23 we did identify an impediment to United's membership

24 accessing the PHLIC contract.

25     Q.   About how frequently did bridge amendments have
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 1 to be negotiated as part of this process?

 2     A.   A couple dozen times.

 3     Q.   Any of those negotiations prove to be difficult

 4 or problematic?

 5     A.   Yes, some of them did.

 6     Q.   What did the Company do to meet those

 7 challenges?

 8     A.   In some of those cases we paid the provider

 9 more to allow access by the United members.

10     Q.   Did any of this contract auditing or bridge

11 amendment development negotiation have a negative impact

12 on legacy PHLIC members?

13     A.   No.

14     Q.   Why not?

15     A.   These were existing contracts.  The

16 relationship between PHLIC and the providers were

17 unchanged, so there was no impact to the PHLIC

18 membership.

19     Q.   Let's keep going down this slide on page 11 of

20 Exhibit 5341.  The section, "Load Existing Network

21 contracts to NDB," and then there is a line, "Individual

22 and group providers:  Build and load all fee schedules

23 in NDB."

24          First let me ask you, what does it mean to

25 build and load a fee schedule?
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 1     A.   Well, we needed to take the physician contract

 2 rates and create those fee schedules, list of services

 3 and every single payment rate for each of those

 4 services.  We needed to build those in the NDB so that

 5 when United claims would hit the system we could pay in

 6 accordance with that agreement.

 7     Q.   Again, I think the acronym NDB has come up

 8 before, but what is that?

 9     A.   Network database.

10     Q.   Why did the fee schedules for existing PHLIC

11 Network Individual Group providers have to be built and

12 loaded into NDB?

13     A.   We needed to have reimbursement rates loaded in

14 the system so that when a United claim presented and was

15 processed on UNET there would be a CTN rate to pull to

16 process the claim.

17     Q.   Hospitals and other facilities.  What are these

18 other facilities that you are referring to here?

19     A.   Other facilities would include ambulatory

20 surgery centers, for example.

21     Q.   The next line, "Easy loads (very few in

22 number)."  I take it easy loads refers to loading a fee

23 schedule?

24     A.   It actually refers to loading the payment rate

25 or reimbursement schedules for hospitals and other
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 1 facilities.

 2     Q.   What makes the loading into the computer system

 3 of a particular set of reimbursement rates an easy load?

 4     A.   UNET and the NDB has certain computer logic and

 5 expects to be able to process a reimbursement schedule

 6 in a certain way.  That is just how the system works.

 7          So a facility contract which was an easy load

 8 was one which just happened to align well with how UNET

 9 expects to see a hospital contract and how it expects to

10 process a claim against it.

11     Q.   There are a few of those or lots of those as

12 part of that transition process?

13     A.   There were very few of those.

14     Q.   Now looking down the page, "complex loads."

15 What makes the loading of a set of reimbursement rates a

16 complex load as opposed to an easy one?

17     A.   There are two things to consider here.  First

18 of all, as I just referred to, how UNET or any claims

19 system works, it has a set of logic and structure behind

20 it.

21          Second, every hospital negotiation is unique.

22 Ever hospital is -- renders a different set of services

23 from its competitor down the street.  Many of them have

24 certain preferences on how they contract and the rate

25 levels they are willing to accept.
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 1          So a more complex load occurs when a hospital

 2 negotiation results in a contract that is not something

 3 that the claims system can easily accept for load and

 4 for processing.

 5     Q.   Now, this issue about complex loads, was that a

 6 particular challenge for purposes of transitioning the

 7 CTN Network -- transitioning from the CTN Network to the

 8 PacifiCare Network?

 9     A.   It was.

10     Q.   Why?

11     A.   A significant volume of those legacy PHLIC

12 contracts were written in such a manner that while they

13 may have worked for PacifiCare for many years, for the

14 way UNET expects to see a contract, it required us to

15 pull some of our most skilled coding experts in the

16 Company to interpret how we could take this contract

17 that looked the way it did and how to get it loaded in

18 the system in order to support claims processing.

19     Q.   "Conduct hospital claims tests and review

20 results with facilities."  What is that about?

21     A.   We believe that the business relationship with

22 a hospital is built upon the foundation of trust and the

23 ability to have a predictable experience.

24          We had an opportunity here in California to --

25 with this size of network that needed to be loaded onto
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 1 the NDB, we had an opportunity to launch an initiative

 2 whereby after each hospital contract was loaded, we

 3 could run -- we could run the contract through about 200

 4 sample claim scenarios and then sit down with the

 5 facilities to review the results of the claim scenarios

 6 and show them how the contract was loaded to our

 7 systems.

 8     Q.   Is that something that either PacifiCare or

 9 United had done historically?

10     A.   It was not.

11     Q.   Subsequent to the CTN transition has

12 United/PacifiCare continued to use this process of

13 conducting hospital claims and reviewing results with

14 facilities?

15     A.   Yes.  In California it represented our first

16 opportunity to do so.  This is now something we do

17 throughout the country.

18     Q.   The next bullet point, confirm available

19 provider services.  What are the provider services being

20 referred to here?

21     A.   Physicians and hospitals and some other

22 providers operated -- followed two different pathways to

23 work with us for our membership when they had questions

24 on status of a claim, or is the a member eligible, or if

25 a provider had a question about why the claim was
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 1 processed in the manner it was.

 2          So what was meant by this bullet is that we

 3 needed to confirm what was the pathway that the

 4 providers would follow for doing that for PacifiCare for

 5 the PHLIC members verses would there be a different

 6 pathway necessary to do those same things for the

 7 UnitedHealthcare members.

 8     Q.   How did you go about confirming these available

 9 provider services?

10     A.   Well, we had a work group.  One of our many

11 work groups associated with the network transition where

12 we investigated and made sure that we validated each

13 aspect of whether it was PacifiCare member or

14 UnitedHealthcare member, validate each aspect of how a

15 provider should contact us, what we have communicated in

16 the past and what is the infrastructure that had been

17 put in place.

18          MR. McDONALD:  I believe this will be 5346.

19          THE COURT:  5346 is a sample letter.

20          (Exhibit 5346 marked for Identification.)

21 BY MR. KENT

22     Q.   I am showing you a document that has been

23 marked for identification 5346.  It is a form letter.

24 Are you familiar with this form letter?

25     A.   Yes, I am.
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 1     Q.   What was it used for?

 2     A.   This letter and the other attachments were

 3 utilized to notify the PHLIC Network of the fact that

 4 the UnitedHealthcare members would be transitioning on

 5 June 23rd, '06 and that we would be utilizing their

 6 PHLIC contracts to reimburse them for those services.

 7     Q.   So we are clear, which group of providers

 8 received this mailing?

 9     A.   Based upon the attachments for this mailing,

10 these were what we call the overlap providers who

11 received this package of information.

12     Q.   You just mentioned the attachments.  Take us

13 through what is included in this mailing.

14     A.   Sure.  We have the cover letter, which serves

15 to summarize some of the important features of how we

16 are going to be working together going forward.  Then we

17 have three Quick Reference Guides.

18     Q.   Why three?

19     A.   Three quick reference guides were necessary

20 because these overlap providers had participated in our

21 network through CTN and now were going to be treating

22 the UnitedHealthcare members directly through their

23 PacifiCare agreement.  So we had two different

24 UnitedHealthcare scenarios.  Then of course these were

25 providers who participated in the PHLIC Network, and we
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 1 needed to make sure we addressed that third scenario.

 2          MR. STRUMWASSER:  Excuse me.  We have a

 3 discontinuity of Bates numbers in this exhibit.

 4          THE COURT:  Well, they may be out of order.

 5          MR. STRUMWASSER:  We have three sequences as

 6 near as I can tell.

 7          THE COURT:  So there is a sequence of 750.  49,

 8 50, 51.  And then there is a sequence of 692, going to

 9 693 and then back to 690.  And 691.  And then there is

10 one that is not in sequence at all.

11 BY MR. KENT:

12     Q.   Those middle ones are also not in sequence

13 because of the earlier digits?

14          MR. WOO:  That was not the intention.  We'll

15 take a look at it at the break.

16          MR. STRUMWASSER:  The question is obviously

17 what evidence there is that these are connected.

18          MR. KENT:  I will ask right now.

19          THE COURT:  I don't know if you need to go

20 back, but you said something about there being three

21 quick references, but there is more than that.

22 BY MR. KENT:

23     Q.   Ms. McFann, look over to the fourth page of

24 this Exhibit 5346.  What are we looking at here?

25     A.   This is the first page of the two-page Quick
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 1 Reference Guide for dates of service on or after

 2 June 23rd, '06, as it relates to the UnitedHealthcare

 3 members.

 4     Q.   Then the next page of the exhibit, which would

 5 be the fifth page, does that go with the fourth page?

 6     A.   Yes, it does.

 7     Q.   And these two pages together, four and five?

 8          THE COURT:  So 692 and 693 go together.

 9 BY MR. KENT:

10     Q.   Explain for us if you would which claims this

11 Quick Reference Guide, the ones at the fourth and fifth

12 page of the exhibit would pertain to?

13     A.   This would pertain to UnitedHealthcare member

14 claims date of service on or after June 23rd, '06.

15     Q.   June 23, '06, what is the significance of that

16 date?

17     A.   That's the first day whereby United members

18 would be accessing the PacifiCare Network as opposed to

19 CTN.

20     Q.   If you look over at the sixth page, quick

21 reference working with the Long Beach Provider Service

22 Center --

23          MR. STRUMWASSER:  0691?

24          THE COURT:  No, this is 0690.  That one up

25 there is 691.
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 1 BY MR. KENT:

 2     Q.   Is this the first page of another Quick

 3 Reference Guide?

 4     A.   Yes, this is the first of two pages for another

 5 Quick Reference Guide.  So this is the second Quick

 6 Reference Guides in the packet.

 7     Q.   If you look over to the next page, the seventh

 8 page of the exhibit, 5346, is that a second page -- do

 9 the sixth and seven pages go together?

10     A.   Yes, 690 and 691 go together.

11     Q.   What does this Quick Reference Guide refer to

12 in terms of claims?

13     A.   This Quick Reference Guide is applicable to

14 UnitedHealthcare members for dates of service prior to

15 6/23/06.

16     Q.   What is the significance of claims that would

17 fall before that June 23, 2006 date?

18     A.   For dates of service prior to 6/23/06, these

19 providers were rendering services to our members through

20 their CTN agreement.  So there was a different provider

21 service halfway, if you will, and particular in

22 escalation of their concerns.

23     Q.   And then the last page of Exhibit 5346, what

24 are we looking at here?

25     A.   This is the third of the three Quick Reference
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 1 Guides that were included in the packet.

 2          MR. STRUMWASSER:  Just so -- so they have

 3 notice, if anybody ever wants to try to move this into

 4 evidence, this last page is identified as page 3 of 5.

 5 I think we have real questions about the providence of

 6 this exhibit.

 7          THE COURT:  I will let the witness testify.

 8 They look like they have been taken from different

 9 places.  This last is 18460, it is not part of the

10 sequence.

11          MR. KENT:  What I suggest is at the noon hour

12 we'll take a look at that.

13          I can start another section or we could break

14 early?

15          THE COURT:  Go from now and return at 1:00.

16          (Luncheon recess.)

17          MR. KENT:  I have two additional exhibits and a

18 series of questions.  The bottom line is these

19 attachments have been produced in conjunction with

20 several documents.  And my office in a -- under the

21 instruction of let's use documents that have already

22 been produced in the case and Bates stamped, ended up

23 with what we saw, but we'll get right through that.

24          THE COURT:  What about the confidentiality of

25 this document?
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 1          MR. KENT:  Of 5436?

 2          THE COURT:  Yes.

 3          MR. KENT:  It can come off.

 4          THE COURT:  5347 is an email with a top date of

 5 March 9th, 2007.  5348 is a letter with a date of

 6 April 6th, 2007.

 7          (Exhibits 5347 and 5348

 8           marked for Identification.)

 9 BY MR. KENT:

10     Q.   Look at the first page of what has been marked

11 as Exhibit 5347.  Who is Laura Henggeler?

12     A.   Laura Henggeler is a member of our staff on the

13 Regulatory Team.

14     Q.   Nicoleta Smith, who is she?

15     A.   Nicoleta Smith is one of the compliance

16 officers with the California Department of Insurance.

17          THE COURT:  Can we take the confidential off

18 this one, too?

19          MR. KENT:  Yes.

20 BY MR. KENT:

21     Q.   In looking at this email dated March 9, 2007, I

22 see in this first paragraph there is a reference to

23 three provider Quick Reference Guides.  Do you see that?

24     A.   Yes, I do.

25     Q.   Then looking over at the remainder of Exhibit
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 1 5437, those copies of the three Quick Reference Provider

 2 Guides --

 3     A.   Yes.

 4     Q.   For the record, the Bates number of these three

 5 guides are PAC0010690 through PAC0010695.  If we could

 6 look at the Bates page which ends 0690, which is the

 7 second page of the document, is it correct that pages

 8 0690 and 0691 go together?

 9     A.   Yes, that's correct.

10     Q.   Which of the three provider quick references do

11 we see at Bates pages 0690 to 0691?

12     A.   This is the Quick Reference Guide for

13 UnitedHealthcare members for dates of service prior to

14 June 23rd, 2006.

15     Q.   So these would be the claims which fell within

16 the time period that the CTN Access Agreement was still

17 effective?

18     A.   Yes.

19     Q.   If you look over at Bates page 0692 and 0693,

20 do those two pages go together?

21     A.   Yes, they do.

22     Q.   Which Quick Reference Guide are we looking at

23 on those two pages?

24     A.   This would be for services rendered to

25 UnitedHealthcare members with dates of service on or
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 1 after June 23rd, 2006.

 2     Q.   So this would be claims which fell under United

 3 coverage after the transition had been made from the CTN

 4 Network to the PacifiCare Network?

 5     A.   That is correct.

 6     Q.   Looking at the last two pages of the document,

 7 0649 and 0695, do these two pages go together?

 8     A.   Yes, they do.

 9     Q.   Do you recall whether -- I will ask you, which

10 Quick Reference Guide is this one?

11     A.   This Quick Reference Guide is for services

12 rendered to PacifiCare PHLIC members.

13     Q.   The original of this PacifiCare Quick Service

14 Guide, was -- do you recall whether it was on one or two

15 pages?

16     A.   The original was on one page landscaped.

17     Q.   So when it got copied here it ended up on two

18 pages, is that what likely happened?

19     A.   Yes, because the footer -- the PHS of the

20 document, which is on 0695 is a footer that in the

21 original would have been at the bottom of the single

22 page.

23     Q.   If we could look over at Exhibit 5348, the

24 April 6th, 2007, letter.

25          MR. KENT:  For the record, this Exhibit 5348
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 1 bears Bates number CDI00018446 through CDI00018468.

 2 BY MR. KENT:

 3     Q.   I ask you to look over at Bates page 8460.

 4 What is this, Ms. McFann?

 5     A.   This is the PacifiCare Provider Quick Reference

 6 Guide.  So it is the same as Bates 0694 and 0695.

 7     Q.   If I could ask you still on Exhibit 5348, if

 8 you can turn over to the letter itself, which is Bates

 9 page 8450.  I am looking to the next to the last

10 paragraph on this page which indicates the Quick

11 Reference Guides included in Attachment D were mailed to

12 network providers on June 16th, 2006, certified mail to

13 hospitals, regular email to providers.  Do you see that?

14     A.   Yes, I see that.

15     Q.   Is that consistent with your recollection of

16 when this mailing was done?

17     A.   Yes.

18     Q.   Were you involved in that mailing?

19     A.   Yes, I was.

20     Q.   How so?

21     A.   I personally wrote the cover letter.  I worked

22 with our work group to make sure that the provider

23 service -- the Quick Reference Guides were accurate and

24 I personally oversaw the mailing of the materials.

25     Q.   Putting aside the Bates numbering, the three



10640

 1 reference guides to what are attached to what we marked

 2 this morning as Exhibit 5346, are those three reference

 3 guides the ones that were attached to these mailings

 4 that went out on June 1, 2006?

 5     A.   Yes.

 6     Q.   Did you do anything over the lunch hour to

 7 confirm your recollection on what the attachments were?

 8     A.   Yes, I did.

 9     Q.   What did you do?

10     A.   I went to my share drive where all of my

11 materials related to the CTN transition are stored and I

12 pulled up the zip file where the CTN overlap cutover

13 announcements materials were held in a single zip file.

14     Q.   If you can look at Exhibit 5346, in particular

15 the form letter, which is Bates page 0751.  And in

16 particular the last paragraph of that page there is a

17 reference to three Quick References Guides being

18 attached to this mailing?

19     A.   Yes.

20     Q.   Are those the three reference guides the ones

21 that you are testifying about, the Long Beach provider

22 service, the Provider Central Service unit, PCSU, and

23 then the PacifiCare one?

24     A.   Yes, that's correct.

25     Q.   Staying on this issue about the Quick Reference
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 1 Guides and the mailings that went out in mid June 2006,

 2 I take it if you were an existing PacifiCare Network

 3 provider, you had already been provided the information

 4 on the PacifiCare Quick Reference Guide previously?

 5     A.   Yes.

 6     Q.   Looking back to mid 2006, why did you think it

 7 was important or useful to provide a PacifiCare

 8 Reference Guide to a provider who was already in the

 9 network?

10     A.   I thought it was important to number one,

11 refresh these providers on their -- on the usual course

12 of business dealing with us.  And number two, thought it

13 would serve to remind them that nothing has changed with

14 regard to the PHLIC members.

15     Q.   If I could ask you to look at Exhibit 5347, the

16 March 9, 2007 Laura Henggeler email to Nicoleta Smith,

17 and in particular the next to the last page, Bates 0694.

18 Is there information on this Quick Reference Guide that

19 tells a provider on how to check on claim status?

20     A.   Yes, there is.

21     Q.   Could you show us.

22     A.   Yes.  Second column from the left entitled,

23 "What to Do" there is -- we have provided information

24 there about how to handle claims status checking on line

25 at the top, item one.
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 1          Then in item two we have provided information

 2 about a phone number that can be used.  That phone

 3 number for the medical provider is about halfway down,

 4 it is the 866 number.

 5     Q.   If you call that number, what happens?

 6     A.   Well, you can speak to a customer service

 7 representative if necessary to confirm that a claim was

 8 received.

 9     Q.   You indicated prior to this mass mailing this

10 information had been provided to PacifiCare Network

11 providers.  I know you were away from the Company for a

12 couple of years, but back in your time when you were

13 working with the PacifiCare Network, how did the Company

14 go about letting providers know about how to check on

15 claims status?

16          MR. STRUMWASSER:  Objection.  It is really

17 irrelevant how they did that in 2002 when she left the

18 Company.

19          THE COURT:  What's the relevancy?

20          MR. KENT:  The fact that they have been doing

21 that for years.

22          MR. STRUMWASSER:  But she is not in a position

23 to testify that they continued doing that after 2002.

24          THE COURT:  Okay, I will sustain the objection.

25
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 1 BY MR. KENT:

 2     Q.   Let's go back to the slide deck, Exhibit 5341,

 3 page 12.  Looking at the bottom of the page, please

 4 define for us what an overlap provider is.

 5     A.   An overlap provider is a provider who happens

 6 to hold contract with both PHLIC and CTN.

 7     Q.   So we are clear, which of those Quick Reference

 8 Guides did an overlap provider receive in June of 2006?

 9     A.   Those overlap providers received three Quick

10 Reference Guides.  One for UnitedHealthcare for dates of

11 service prior to 6/23/06; another one for

12 UnitedHealthcare, dates of service 6/23/06 forward, and

13 then a PacifiCare Quick Reference Guide.

14     Q.   The next phrase "Positive disruption

15 providers," please define that.

16     A.   Positive disruption provider is one who had a

17 contract with PHLIC but did not have a contract with

18 CTN.

19     Q.   Which one of the Reference Guides did a

20 positive disruption provider receive in June 2006?

21     A.   Positive disruption providers would have

22 received two Quick Reference Guides.  One for services

23 rendered to UnitedHealthcare members on or after

24 6/23/06, and another Quick Reference Guide for services

25 rendered to PacifiCare members.
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 1     Q.   What is a gap provider?

 2     A.   We use the phrase gap provider to refer to

 3 providers who had a contract with CTN but did not

 4 historically have a contract with PHLIC.

 5     Q.   Did gap providers as they entered into

 6 contracts with PacifiCare receive any type of mailing?

 7     A.   Yes.

 8     Q.   What do you call that mailing?

 9     A.   We call that mailing the welcome packet.

10     Q.   Were there any Quick Reference Guides contained

11 in the welcome packet?

12     A.   There were three Quick Reference Guides

13 included in their welcome packet.

14     Q.   Which ones?

15     A.   One for UnitedHealthcare members for dates of

16 service prior to 6/26/06; another one for

17 UnitedHealthcare members for dates of service on or

18 after 6/26/06, and then a PacifiCare Quick Reference

19 Guide.

20          THE COURT:  5349 is a sample letter, welcome

21 letter.

22          MR. STRUMWASSER:  Your Honor, this is a

23 document which we received this morning at 8:00 am.  We

24 haven't minded getting these things when they are

25 selections taken from prior production, but this appears
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 1 to be a document never produced before.  So at some

 2 point we are going to have to work through what exactly

 3 was not produced that accompanied this document.

 4          MR. KENT:  We have produced hundreds of

 5 thousands of pages in this case.  Ms. McFann will be

 6 here this week and Mr. Strumwasser can ask her any

 7 questions.

 8          THE COURT:  There is a discovery issue, but I

 9 don't know because it looks like some of the documents

10 look the same as what we have just been dealing with.

11 Are they not?

12          MR. KENT:  They are.

13          THE COURT:  So I am not sure what is different

14 or what you have never seen before.  I remember way back

15 something about a welcome.

16          MR. KENT:  There has been testimony about the

17 welcome package.

18          MR. STRUMWASSER:  If I thought that there was a

19 chance that we could get these documents right away, I

20 would ask to voir dire right now to figure out where

21 they come from.  My guess is we are not going to have

22 this question closed by Thursday.  Maybe it will turnout

23 we don't need to.  I just want Your Honor to know this

24 is an issue that is going to have to be dealt with.

25          MR. KENT:  This is not an issue.  This is a
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 1 document -- we have shared I don't know how many

 2 hundreds of thousands of pages with the Department in

 3 this case.  Before that, we provided, as you can, see in

 4 those emails all kinds of documentation about processes

 5 and form letters.  I'm sure that this welcome package

 6 which goes to literally thousands of Californians and

 7 other providers is no surprise to anyone.

 8          MR. STRUMWASSER:  Had I know they had produced

 9 hundreds of thousands of pages, I certainly --

10          THE COURT:  All right, gentlemen.  That's

11 enough.  The only two that look like they are not part

12 of something else alreay is PAC0867828 and 829.  It

13 doesn't look all that earthshattering.

14          MR. KENT:  Thank you, Your Honor.

15          (Exhibit 5349 marked for Identification.)

16 BY MR. KENT:

17     Q.   Showing you an exhibit that has been marked as

18 5349 for identification, are you familiar with this?

19     A.   Yes, I am.

20     Q.   What is it?

21     A.   This document is our welcome packet.

22     Q.   Explain what a welcome packet is used for.

23     A.   We utilized the welcome packet to return to the

24 gap providers their fully executed contract document as

25 well as provide them the payor summary disclosure under
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 1 California law and the three Quick Reference Guides that

 2 I just referenced.

 3     Q.   Would a non-participating provider, someone who

 4 is not participating in the PacifiCare Network, be aware

 5 of how to confirm status of claims that had been

 6 submitted to PacifiCare?

 7          MR. STRUMWASSER:  Objection.  No foundation.

 8          THE COURT:  If you know.

 9          THE WITNESS:  I do.

10          THE COURT:  Go ahead.

11          THE WITNESS:  Yes, they do.

12 BY MR. KENT:

13     Q.   Tell us about that.

14     A.   Well, based upon my nearly 17 years in the

15 health care industry, the majority of which has been in

16 California, providers, regardless of whether they

17 participate or not in a patient's insurers network

18 routinely retain copies of a patient's medical I.D. card

19 front and back.  And it is standard in the industry for

20 the provider to use that information for a couple of

21 different purposes.  One of which is to submit a claim,

22 and the other of which is to get the -- obtain the

23 customer service phone number and keep that on file in

24 case they have questions about the claim or anything

25 else related to the services in question.
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 1     Q.   Do you know whether this information about how

 2 a provider might confirm or check status of a claim is

 3 also on the PacifiCare website?

 4     A.   Yes, I do, and it is.

 5     Q.   If we can jump back to Exhibit 5341, page 12 in

 6 particular.  Looking toward the top of the page under

 7 the heading "Load Existing Provider Demographics to

 8 NDB," why was that necessary?

 9     A.   That was necessary to ensure that we continue

10 to maintain the NDB, or network database, as the source

11 of truth with regard to provider demographics and

12 provider data.  That powered or powers our online

13 directories, claims engines and, therefore, communicates

14 to members and providers.

15     Q.   What exactly are provider demographics for

16 these purposes?

17     A.   Provider demographics include elements like the

18 name of a physician, the name of a medical group, all

19 the physicians underneath potentially a medical group.

20 All of the office locations where services are rendered,

21 billing address, Tax Identification Number speciality,

22 languages spoken.  Quite a bit of information.

23     Q.   I understand a group within your company other

24 than your provider networks group was responsible for

25 this project, but would you tell us from a high level
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 1 review, nontechnical, what was involved, for example, in

 2 creating this electronic provider data file?

 3     A.   Well, what we needed to do is we needed to

 4 extract from RIMS the legacy PacifiCare systems those

 5 demographic elements, some of them I described a few

 6 minutes ago.  And we needed to get them into the NDB in

 7 preparation for the June 23rd, 2006 network cutover.

 8     Q.   You mentioned a moment ago that it was about a

 9 primary source of truth in referring to NDB.  Why is it

10 important to have a primary or single source of truth

11 for provider demographic information?

12     A.   It is important for us to maintain a primary

13 source of truth so that we can achieve administrative

14 simplicity for the purpose of our customers and for the

15 purpose of our provider.  If we have multiple databases

16 and multiple sources of truth throughout the

17 organization, we are risking confusing the providers and

18 customers we serve by having inaccurate information in

19 one or many of them.

20     Q.   What was involved in this one shot update to

21 NDB?

22     A.   Well, what we did is we pulled in demographic

23 information for the positive disruption or PHLIC only

24 providers.  As well as we pulled in information for the

25 overlap providers, the ones who held contract with both
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 1 CTN and PHLIC.

 2     Q.   Confirm what a PHLIC only provider would be?

 3     A.   A PHLIC only provider would be what we call a

 4 positive disruption provider.  So they held a contract

 5 with PHLIC but not with CTN.

 6     Q.   The next line refers to supplemental

 7 demographic information for overlap providers.  What is

 8 the supplemental information being referred to here?

 9     A.   Obviously pre- transaction for a number of

10 years, PacifiCare had operated as an entity, and United

11 had as an entity.  Paying claims and directories for

12 their respective membership.

13          We believed that it was entirely possible that

14 the United set of demographic data for a provider might

15 have some differences from what PacifiCare was holding

16 in its system.  So we thought that it was important that

17 we load in from the PacifiCare system the supplemental

18 or the data that we had that was in addition to the

19 demographics information that we had in the UNET system

20 or NDB.

21     Q.   Why would there be additional demographic

22 information that was in one database that wasn't in the

23 other.  Give us an example.

24     A.   Well, it might very well be that a provider in

25 the NDB or the United database had office locations in
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 1 three different places and had routinely seen members in

 2 those three different places.

 3          However, it was possible that in the PHLIC

 4 database, or in RIMS, that provider had at some point in

 5 time a fourth location that for whatever reason wasn't

 6 in the NDB.  Maybe they had never seen a United member

 7 at that location, but they happened to see a PHLIC

 8 member in that location.  We wanted to make sure that

 9 since NDB was the source of truth, that three plus one

10 work made into four.  So ultimately if that provider saw

11 a PHLIC member after 6/23/06 at that fourth location,

12 that would feed through properly.  It would be a

13 consistent experience for the PHLIC member.

14     Q.   What was the ongoing daily maintenance

15 procedures that you performed?

16     A.   Well, we did this one-shot update to NDB.  It

17 was a one-shot because we did it once.  One single data

18 file sometime in the late Spring of 2006.  What we

19 agreed to do though was after we loaded up all that data

20 into the NDB is since we weren't going to do anything

21 with it, we weren't going to push the data back

22 downstream to RIMS until after 6/23/06.  We needed to

23 establish a process whereby if there were any

24 demographic updates for any reason, after we

25 accomplished the one shot but before the EPDE then, we
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 1 needed to make sure that we had a process whereby

 2 demographic updates would be made in both systems.

 3     Q.   What is EPDE, from a nontechnical standpoint?

 4     A.   That was the electronic provider data extract

 5 or exchange.  That was the tool that we used to take

 6 information out of NDB nightly and update in this case

 7 RIMS.

 8     Q.   Let me ask you, why was is it important to have

 9 daily maintenance procedures up to the date of June 23,

10 2006?

11     A.   That was important because we did not want the

12 two databases, the NDB and the RIMS database, we did not

13 want them to get out of synch so that when everything

14 went live, it would be a -- when we say everything, when

15 the EPDE went live we would have a seamless experience.

16     Q.   Prepare and send communications to providers

17 advising of transition.  What were the communications

18 that were sent?

19     A.   Those are what we call the cutover announcement

20 letters.  We looked at one today, 5436.  That served to

21 advise the existing networks what was happening

22 June 23rd, '06, how to get a hold of us with any

23 questions and basically announce that come June 23rd,

24 '06, the United members were going to be accessing them

25 through the PHLIC agreement.
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 1     Q.   Let me ask you to go over the next page, Bates

 2 7866.  Again, what are the gap providers?

 3     A.   The gap providers are providers who held

 4 contracts with CTN but had not historically participated

 5 in the PHLIC Network.

 6     Q.   Let me ask you about a phrase.  "Claims spend,"

 7 have you ever heard that used in the context of provider

 8 networks?

 9     A.   Yes.

10     Q.   What does it mean?

11     A.   That is the medical cost dollars that we pay to

12 providers who have been utilized by our members.

13     Q.   When you and your team were going about the

14 process of contracting with these gap providers to fill

15 the gap between the two networks, did claims spend or

16 was claims spend by individual providers something that

17 was considered?

18     A.   Yes, it was.

19     Q.   How so?

20     A.   We used it to prioritize our mailings and we

21 also used it while we were in the process of negotiating

22 our relationships to really help inform our negotiation

23 as to how important that relationship was to our

24 members.

25     Q.   Why was the decision made to prioritize the
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 1 contracting process in terms of claims spend?

 2     A.   The higher the claims spend that our customers

 3 had with the provider, therefore the greater the risk of

 4 disruption to existing relationships if that provider

 5 did not sign a contract with us.

 6     Q.   Had all the gap physicians or gap providers had

 7 claims spend with CTN in the year or so before the

 8 cutover?

 9     A.   No.

10     Q.   About what percentage of those gap providers

11 had little or no claims spend in the year or so before

12 the cutover?

13     A.   About 50 percent of those providers had little

14 or no spend.

15     Q.   In building out the PacifiCare Network and

16 filling the gaps, was it important to contract with the

17 gap providers who had had knowledge or no claim spend in

18 the prior year or so?

19     A.   Absolutely.

20     Q.   Why?

21     A.   We had made a commitment to our customers that

22 not only would they have little to no disruption in

23 their existing relationships, but we also committed to

24 them that they had a network of 46,000 physicians and

25 310 hospitals.  That's what their employers had
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 1 contracted with us.  That was the promise that we had

 2 made to them.  And even those providers where there was

 3 little to no spend represent an access opportunity for

 4 the customers.  So it isn't just about spend.  It really

 5 is as well about access opportunities.

 6     Q.   File contract templates with California

 7 regulators.  Which California regulators were these

 8 contract templates filed?

 9     A.   We will filed our contract templates with the

10 Department of Managed Health Care.

11     Q.   Were they approved?

12     A.   Yes.

13     Q.   Were the contract templates provided to CDI ,

14 at least for informal purposes?

15     A.   Yes.

16     Q.   Any negative feedback from CDI on the contract

17 templates?

18     A.   No.

19     Q.   The next line, mail merged files.  What is a

20 mail merged file?

21     A.   A mail merged file is what we used to basically

22 power our mailings of the gap contracts.  So in this

23 case it would be a list of the gap providers, where they

24 are located, so that we could then roll that in to our

25 contract packets and get those mailed out the door.
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 1     Q.   Why did mail merged files need to be developed?

 2     A.   Because we needed to know where those

 3 physicians were and get those contracts to them as soon

 4 as possible to allow time for negotiating with them as

 5 necessary and close our network gaps.

 6     Q.   Didn't you already have that information?

 7     A.   We utilized the spend information to prioritize

 8 those mail merges which we did over a series of waves,

 9 if you will.

10          THE COURT:  5350 is a Pacific Region Overview

11 and integration dated February 7th, 2006.

12 BY MR. KENT:

13     Q.   Are you familiar with this document, Ms.

14 McFann?

15     A.   Yes.

16     Q.   What is it?

17     A.   This is a regional overview which I presented

18 in conjunction with the two other folks listed, Pete and

19 Leslie at our quarterly UHN leadership meeting which was

20 held in early February of 2006.  My peers in the other

21 regions presented similar regional overviews and

22 updates.

23     Q.   Did you all prepare this document?

24     A.   Yes.

25     Q.   Look over at the eighth page of the exhibit, it
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 1 is Bates page 3583.  Looking at the bottom of the page,

 2 "Recruiting to fill CTN gaps underway prioritized by

 3 spend."  There is a Phase I and a Phase II.  Can you

 4 explain what those phases refer to?

 5     A.   The Phase I mailing was our first mailing and

 6 we focussed that mailing on providers where at the tax

 7 identification number level or TIN, we had at least

 8 $10,000 or greater UnitedHealthcare spend.  At that

 9 point we had over half of that spend secured in-house,

10 meaning the providers had signed the contracts.

11          The next phase of gap contract mailing which

12 was Phase II was focussed on providers with spend that

13 was greater than 5,000 but less than 10,000, all primary

14 care physicians regardless of how much spend they had as

15 well as those physicians who had indicated in Phase I

16 that they were not interested.  And we did that the week

17 of January 23rd.

18          MR. STRUMWASSER:  Excuse me.  I believe this is

19 actually 469 in evidence.

20          MR. KENT:  Actually, it might 467.

21          MR. STRUMWASSER:  I have my money on 69.

22          THE COURT:  2/6/06, my indication shows that

23 469 has a 2/6/06 date with the same title.  Do you want

24 me to try and find the document?

25          467 is not the same.  469 -- I wrote the date
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 1 wrong.  So 469 is the same, correct.  This is the same

 2 as 469.  I will give it back.  I will just take back the

 3 number.  So 5350 is still the next document.

 4 BY MR. KENT:

 5     Q.   Ms. McFann, you told us a little bit about

 6 Phase I and Phase II of these mailings.  Were there

 7 subsequent mailings?

 8     A.   Yes, there were.

 9     Q.   Was there a process to follow up with providers

10 after these phases?

11     A.   Yes, there was.

12     Q.   Explain that process.

13     A.   Well, we had letters that went out after a

14 certain period of time reminding the provider that we

15 sent them a contract packet, that we hadn't heard from

16 them.  We used our Feet on the Street Recruiters, the

17 recruiters to follow up on the initial contracts that

18 were mailed.

19     Q.   Was the follow-up done by different means?

20     A.   The follow-up was done by a variety of methods.

21     Q.   What were those methods?

22     A.   Via email, via telephone, and the recruiters

23 actually physically coming to the provider offices and

24 saying I am here in town, do you have any questions

25 about your contract.  I can address them and you can
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 1 give it back to me and I can take them back to the

 2 office.

 3     Q.   Jumping back to 5431, page 13, a little less

 4 than halfway down the page under Provider Contracts,

 5 Develop and implement contract tracking and reporting

 6 tools.  Can you give us some examples of those tracking

 7 and reporting tools?

 8     A.   Sure.  What we did is we developed an Excel

 9 spreadsheet which we transformed into an access database

10 for us to note that when a contract came in, where was

11 it along the process.  Had it been signed, had it been

12 sent for load.  That tool held keep updated a contract

13 dashboard that we used to communicate to leadership and

14 executive levels in the organization.  So I offered

15 those as two examples.

16          MR. KENT:  Now, we will get to 5350.

17          THE COURT:  PHS California contracting

18 dashboard and this is the week of 6/13/06.

19          (Exhibit 5350 marked for Identification.)

20 BY MR. KENT:

21     Q.   Ms. McFann, are you familiar with this

22 document?

23     A.   Yes, I am.

24     Q.   What is it?

25     A.   This is the contracting dashboard that I was
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 1 just referring to.  It allows us to communicate on a

 2 weekly basis about how we were doing on our CTN

 3 transition contracting.

 4     Q.   What was the is intended distribution group for

 5 this?

 6     A.   The intended distribution included my network

 7 management executive leadership at the national level as

 8 well as UnitedHealthcare executive leadership over sales

 9 as well as operations -- network operations executive

10 leadership.  It was used broadly within the

11 organization.

12     Q.   Please describe generally the type of

13 information that was captured on this contracting

14 dashboard.

15          MR. STRUMWASSER:  Objection, Your Honor.  We

16 are getting lots of testimony about stuff that is

17 irrelevant.  There is no dispute that they typed in the

18 names of the people, that they mailed out contracts,

19 that they tracked the contracts.  That's not the issue,

20 that is not at issue in any of this case.  This dog and

21 pony show about all the steps necessary to contract is

22 simply irrelevant.

23          MR. KENT:  If Mr. Strumwasser will stipulate

24 that integration and migration and all those things are

25 not issues, I will be happy to move on.  But it seems to
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 1 me that we have listened to not just weeks but months

 2 listening to testimony about those issues, and I think

 3 it is fair to put into the record what really happened.

 4          MR. STRUMWASSER:  It is not a question of

 5 whether integration is relevant or not -- it is not even

 6 a question of whether CTN is relevant.  The questions

 7 about did you have to type the address, did you use all

 8 the keys on the keyboard are not relevant.

 9          THE COURT:  Overruled.  But let's move through

10 it.

11          MR. STRUMWASSER:  By the way, Your Honor, no

12 Bates number.  We haven't seen this before.

13          MR. KENT:  We'll get one.

14          THE COURT:  Have they seen this before?

15          MR. KENT:  I expect we have produced a number

16 of these.

17          THE COURT:  Okay.  We'll find out.

18          Honestly, it is what it purports to be.  I

19 understand that you did this.  I don't need details, do

20 I?

21          MR. KENT:  Let me ask one more question.

22 BY MR. KENT:

23     Q.   How frequently was this document updated?

24     A.   This was updated and produced weekly.

25     Q.   If we would go back to the slide deck, page 13
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 1 of Exhibit 5341, middle of the page, "Build Contracting

 2 Team and Tools."  As of the beginning of 2006, did

 3 PacifiCare have a contracting staff in California?

 4     A.   Yes, it did.

 5     Q.   About how big was it?

 6     A.   Over 100 staff.

 7     Q.   Outside of California, focussing on legacy

 8 PacifiCare employees, were there contracting staff in

 9 west coast states outside of California that were

10 available to you?

11     A.   Yes, there were.

12     Q.   Between California and the other west coast

13 states, how big a contracting staff did you have

14 available to you?  And we are focussing on legacy

15 PacifiCare.

16     A.   Overall we had about 187 contracting staff in

17 the Pacific Region and 75 percent of them were legacy

18 PacifiCare.

19     Q.   Did United have any contracting staff on the

20 ground here in California in the beginning of 2006?

21     A.   No.

22     Q.   Why not?

23     A.   We didn't operate a network in California, so

24 there was no need to have network management staff.

25     Q.   You mentioned a moment ago that there was a
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 1 little over 1,280 contracting staff available here in

 2 California in the beginning of 2006, was that enough to

 3 get this job done?

 4     A.   No, that wasn't.

 5     Q.   What did you do?

 6     A.   We augmented the California and Pacific Region

 7 contracting staff with another 85 seasoned, experienced

 8 UnitedHealthcare contract managers around the country

 9 and that is what we called our Feet on the Street.

10     Q.   These were United people, contracting staff

11 people that came to California to work?

12     A.   Yes.

13     Q.   How did you encourage them to come out to

14 California?

15     A.   We paid them bonuses.

16     Q.   When you had your contracting staff put

17 together, so legacy PacifiCare staff plus the out of

18 state United resources that came from the Feet on the

19 Street program, approximately what percentage of

20 United's nationwide contracting personnel were assigned

21 to the CTN transition?

22     A.   About 20 percent of our overall network

23 management staff.

24     Q.   So how many in total?

25     A.   Over 260.
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 1     Q.   So I take it for the staff that you were

 2 bringing together there was some training involved?

 3     A.   Yes, there was.

 4     Q.   Can you tell us about that.

 5     A.   Sure.  For the legacy PacifiCare staff this was

 6 an opportunity to educate them and train them on our

 7 UnitedHealthcare contract templates, our reimbursement

 8 methodologies, our payment appendices and our policies

 9 and procedures for contracting.  So that was our very

10 intense training program we did there.

11          We also developed for them as well as the Feet

12 on the Street contractors a robust tool kit which was

13 supplemented by various processes of frequently asked

14 questions and reporting.

15          The next line, DiCarta Emptoris.  DiCarta was

16 the name of our contract creation system.  It eventually

17 became known as Emptoris.

18          In any event in the regular course of our

19 business in our company, the negotiator negotiates a

20 contract and creates it in DiCarta, now known as

21 Emptoris and executes it then for submission into

22 contract load.

23     Q.   Was the typical process for creating a contract

24 using DiCarta now Emptoris modified for purposes of the

25 CTN transition?
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 1     A.   Yes, it was.

 2     Q.   How so?

 3     A.   I decided that it was a good opportunity to

 4 have the negotiators focus purely on negotiating

 5 contracts, and instead build a centralized contract

 6 entry team to take care of entering those contracts into

 7 Emptoris.  It was really a streamlined opportunity.

 8     Q.   The last line on this page; "Develop

 9 contracting tool kit, reporting and support processes,"

10 I ask you to tell us what was entailed there.

11     A.   What we had in the contracting tool kit

12 included a running frequently asked questions document

13 or a FAQ document.  It included information about

14 processes to get exceptions for higher rate

15 negotiations.  We included copies of our administrative

16 guides.  Phone numbers for recruiters to contact with

17 any questions.

18          We tried to make sure that we equipped the

19 recruiters with as much information as possible so that

20 when we were out negotiating contracts with the

21 providers, they could work feeling supported and

22 empowered.

23          MR. KENT:  If I could ask the Court's

24 indulgence, I need either a couple minutes to find

25 something or take a break now.
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 1          THE COURT:  Fifteen minute break.

 2          (Recess.)

 3          THE COURT:  5351 is a California Physicians

 4 Feet on the Street Recruiter Frequently Asked Questions,

 5 and the date is 8/21/06.

 6          (Exhibit 5351 marked for Identification.)

 7 BY MR. KENT:

 8     Q.   Directing your attention to Exhibit 5351, are

 9 you familiar with this document?

10     A.   Yes, I am.

11     Q.   What is it?

12     A.   This is the rolling inventory of frequently

13 asked questions or FAQs that we built for the Feet on

14 the Street contractors and the rest of the network team

15 working to bring the gap providers into network.

16     Q.   It appears that this was updated periodically.

17 Is that right?

18     A.   Yes, that's correct.

19     Q.   Does the document -- let me ask you it this

20 way.  You previously explained how the Department of

21 Justice precluded your contracting staff from accessing

22 or using the CTN reimbursement rates, the specific

23 rates.  Did the FAQs address what a recruiter or one of

24 your contracting staff was supposed to do in the

25 instance when a provider pushed back on rates contending
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 1 that he or she or it got paid at higher rates by CTN

 2 than what was being offered?

 3     A.   Yes, it did.

 4     Q.   Can you tells where in the document we would

 5 find that?

 6     A.   Yes.  If you go to Bates number 7850, at the

 7 very bottom of that page is FAQ B11.  Then we have a

 8 question and answer there.

 9     Q.   Can you just kind of summarize what the

10 instruction was that the contracting staff was given?

11     A.   The instructions here to the contracting staff

12 provided that if a physician insisted that the rates

13 that we have offered them are not competitive, or they

14 wanted higher rates, we provided guidance to the

15 contractors for how to obtain information from the

16 provider about their view on why their practice was

17 special and deserved higher rates.  And we included that

18 guidance in the response.

19     Q.   If you look at the next to last line there is a

20 word "breeching," I take it that is a typo?

21     A.   Yes.

22     Q.   What was the intent of indicating to the

23 contracting staff that they were supposed to be getting

24 information but not be breaching their contract?

25     A.   Unlike a whale breeching the water, this was
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 1 intended to be B-R-E-A-C-H-I-N-G.  And what we intended

 2 here was to the extent a provider could share

 3 information with us about his or her current rates

 4 without breaching the terms of their other agreements,

 5 we would be happy to take that into our decision-making

 6 process on whether to come up on that proposal.

 7     Q.   In those instances where providers provided

 8 additional information about reimbursement rates within

 9 the context of this in instruction, there was a process

10 that your company followed to determine whether to

11 increase whatever offer you were making?

12     A.   Yes, there was a process.

13     Q.   Explain that, please.

14     A.   We call that the rate exception process.  And

15 we required the negotiator to fill out a form and

16 provide us the supplemental information that supported

17 the provider's request.  And either I or Leslie Carter,

18 depending what day of the week it was, would evaluate

19 the information to determine whether or not we would be

20 comfortable coming on the rate proposal.

21     Q.   Let me ask you to look at Exhibit 5431, your

22 slide deck and go over to page 14.  The first item,

23 "Develop/implement centralized contract entry team.

24 That is what you described a little bit earlier this

25 afternoon?
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 1     A.   Yes, it is.

 2     Q.   The next line refers to a market standard in

 3 fee schedule.  What is that?

 4     A.   Market standard fee schedule describes a

 5 methodology of reimbursement, so a reimbursement

 6 structure, not necessarily the fee levels.  That phrase

 7 "market standard fee schedule" is what we used at

 8 UnitedHealthcare to describe our standard reimbursement

 9 format for physicians.

10     Q.   In the context of the CTN transition project,

11 what's the significance of the Company having built

12 market standard fee schedules and loading them into NDB?

13     A.   Just like we did with the centralized contract

14 entry team, we looked for opportunities to streamline

15 our processes internally.

16          So what we did here was instead of putting the

17 negotiators in a position where they would have to build

18 a new fee schedule for every negotiation, we created a

19 suite of fee schedules at different levels.  So as they

20 completed their negotiations and had contracts executed,

21 we could speed up the load process by essentially

22 picking one of the fee schedules off the shelf to

23 support that negotiation.  They were already loaded to

24 the NDB, so it really sped up the contract load process.

25     Q.   The next line refers to credentialing.  What is
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 1 that?

 2     A.   Credentialing requires carriers like ourselves

 3 for various regulatory reasons, accreditation reasons

 4 and really for customers.  And by way of provider

 5 credentialing, which is what this refers to here, means

 6 that we have validated that a physician has completed

 7 the training that he or she says they have.  That they

 8 are Boarded.  That their offices are where they say they

 9 are.  So that's the verification process that we refer

10 to.

11     Q.   Was the credentialing process streamlined for

12 the purposes of this CTN transition?

13     A.   Yes, it was.

14     Q.   How it was it streamlined?

15     A.   We confirmed with the accreditation bodies that

16 we could take advantage for the CTN gap providers of the

17 fact that they been credentialed through CTN for a

18 period of time, for 180 days after network transition,

19 so that we could contract with them without having to

20 expend 30 days on credentialing them before the contract

21 was signed.  And that was reserved for the CTN gap

22 providers.

23     Q.   What are these accreditation organizations you

24 are referring to?

25     A.   For accreditation we work with NCQA.
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 1     Q.   Which stands for?

 2     A.   That is another one of the acronyms that I have

 3 used forever and now I have to remember.  It is the

 4 National Committee on Quality Accreditation.

 5     Q.   "Load gap provider contracts to RIMS and NDB,"

 6 this would be the same for the same issues and processes

 7 that you testified about before about providers who are

 8 already in the network?

 9     A.   Yes, it is the same process.

10     Q.   And then the last item, the welcome packet,

11 that is the document that we looked at earlier this

12 afternoon?

13     A.   Yes, that's correct.

14          THE COURT:  5352 is an email with a top date

15 6/18/06.

16          (Exhibit 5352 marked for Identification.)

17 BY MR. KENT:

18     Q.   Are these emails on Exhibit 5352 ones that you

19 authored?

20     A.   Yes.

21     Q.   Looking at the bottom of the email, the first

22 page, the first line of text refers to "rules of the

23 road."  Do you see that?

24     A.   Yes, I do.

25     Q.   What were these rules of the road?
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 1     A.   These rules of the road are for how we would

 2 handle contracts which we consider to be late arrivals

 3 as we prepared for June 23rd, 2006.

 4     Q.   In your experience of working with provider

 5 networks, is it unusual to have provider contracts that

 6 are given retroactive effective dates?

 7     A.   It is not unusual.  It happens.

 8     Q.   In your experience what are some reasons for

 9 provider contracts being given retroactive effective

10 dates?

11     A.   So based upon my experience it is not unusual

12 for significant negotiations to go down to the last

13 minute or even past the last minute.  Particularly when

14 a provider, whether it is a hospital system or a medical

15 group or even a smaller physician group, when that

16 provider means a lot to the customers who are accessing

17 them, these types of negotiations can go down to the

18 wire or even beyond.

19     Q.   Could you explain to us generally what these

20 rules of the road provided for that you are setting out

21 in your email?

22     A.   What I outlined here in April is that we should

23 plan for if a provider was willing to hold his, her or

24 it's claims, then we could honor a 6/23/06 effective

25 date.  But only if, number one, the contract shows up by
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 1 a certain date and, number two, the provider has

 2 committed to holding their claims until the contract is

 3 loaded.  So it was really a two-part, we have to help

 4 each other to be successful situation.

 5     Q.   Looking back to 2006, were there instances in

 6 which the providers who were given retroactive effective

 7 dates pursuant to these rules of the road for reasons

 8 did not hold the claims?

 9     A.   Yes.

10     Q.   What would happen to those claims when they

11 were initially submitted?

12     A.   So if it was a CTN gap provider, those claims

13 would have been processed as out of network.  And then

14 after the contract was loaded, we would have reworked

15 the claims back to the effective date to solve for that.

16     Q.   In those instances where it seemed as though

17 the providers had not held claims contrary to these

18 rules of the road, did the Company rework those claims

19 that had been submitted in the interim?

20     A.   Yes, we did.

21     Q.   Why did you do that?

22     A.   It didn't seem right for us to invest a lot of

23 effort in to determining who was at fault.  The fact is

24 the contract needed to be loaded back to the effective

25 date and the claims needed to be reworked.
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 1     Q.   Why is that?

 2     A.   Because we had made mutual commitment to a 6/23

 3 effective date and we felt it was important for us to

 4 live up to our end of the bargain.

 5     Q.   Mutual commitment to whom?

 6     A.   With the provider.

 7     Q.   Did you feel you had a commitment to any other

 8 interest groups or other groups that were interested in

 9 the claim payments?

10     A.   Most definitely, the members, because they

11 would have expected them being the CTN gap providers

12 that we would have brought them into network.

13     Q.   Were there any instances in which contracts  --

14 executed contracts -- were received and it just took

15 longer to load those into the Company's computer systems

16 than had been expected or would happen in the normal

17 course?

18     A.   Yes.

19     Q.   What is the cause or causes of that situation?

20     A.   There were a couple of causes.  In some cases

21 those contracts had nonstandard fee schedules which we

22 would have had to build and load to our systems in

23 advance of loading the contract.  Building a nonstandard

24 fee schedule takes time and effort to do it correctly.

25 And so that is one contributing factor.
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 1          Another contributing factor was that we had a

 2 and uptick in the volume of contracts that we received

 3 closer to 6/23/06, and that was more than we expected.

 4 And we simply needed to do work through that volume and

 5 we did so quickly.

 6     Q.   Claims that were impacted by this situation

 7 that you just described for us, where it took longer to

 8 actually load the contracts than had been expected, were

 9 there impacted claims?

10     A.   In some cases, yes.

11     Q.   What was done with those impacted claims?

12     A.   We reworked those claims back to the effective

13 date of the contract.

14     Q.   Including the situations in which the reasons

15 for the time that passed was the complexity of the fee

16 schedule?

17     A.   Yes.

18     Q.   And why was that decision made?

19     A.   Because that is what we had agreed upon with

20 the provider as well as that is what the members would

21 have expected of us.

22     Q.   In the context of a provider contract, what is

23 a quote, unquote, "clean contract"?

24     A.   We use the phrase clean contract to refer to a

25 contract which has been signed by the provider, has
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 1 arrived in our offices and is not missing any important

 2 data elements that are necessary for us to load the

 3 contract in our systems.  Like it has a complete tax

 4 identification number.  It has a complete provider

 5 roster, including all office locations.  That sort of

 6 information.

 7     Q.   Were there instances during the CTN transition

 8 when the contract was received back from the provider,

 9 but it was not clean?

10     A.   Yes.

11     Q.   What would happen to that contract in those

12 circumstances?

13     A.   In those circumstances we would put the

14 contract to the side and stop loading it and then reach

15 out to the physician's office to obtain the elements

16 that were missing or if necessary get a clean signature

17 page from them with all the elements filled in.

18     Q.   In hindsight was there a significant volume of

19 contracts that were not clean when they were initially

20 submitted.

21     A.   Yes, there was.

22     Q.   Approximately how many?

23     A.   I found about 40 percent of our physician

24 contracts were not clean when we received them.

25     Q.   In some of those instances when the contract
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 1 came in and was not clean, were there claims that were

 2 submitted prior to point the contract was cleaned up and

 3 loaded?

 4     A.   Yes, in some cases there were.

 5     Q.   In those instances, did the Company go back and

 6 rework the claims?

 7     A.   Yes, we did.

 8     Q.   In that instance it seems that the providers

 9 didn't give all the information that was necessary.  Why

10 did the Company decide to go back and rework those

11 claims?

12     A.   Well, I think it goes back to we had mutually

13 agreed with the provider that we were going give them

14 this effective date and the members had expected that to

15 happen.

16     Q.   If we could go back to page 2 of Exhibit 5252.

17 This afternoon you have told us about a number of

18 different steps and efforts that were taken in order to

19 fill this provider gap.  Were those efforts successful?

20     A.   Yes, they were.

21     Q.   How many providers were added to the PacifiCare

22 Network as of the end of 2006?

23     A.   By the end of 2006 we had added 9,000

24 physicians to the network and 21 facilities or hospitals

25 to the network.
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 1     Q.   So the network was even bigger at the end of

 2 2006 than the CTN network had been?

 3     A.   Yes.

 4     Q.   How did that happen?

 5     A.   We were successful in closing our gap.  And we

 6 also found that the sense of urgency in the community

 7 was picked up by a few providers who had been

 8 historically non-par for these members, for both the

 9 PHLIC and UnitedHealthcare members, and they wanted to

10 join the network as well.

11     Q.   These new providers who were added to the

12 PacifiCare Network in 2006, were those providers made

13 available to the legacy PacifiCare PPO members as well

14 as to the United members?

15     A.   Yes, they were.

16     Q.   Why was that decision made?

17     A.   I think it goes back to a couple of reasons.

18 First of all, as I have testified, we had contemplated

19 that PHLIC membership would form the cornerstone of our

20 work in California to build a meaningful fully insured

21 profile or product in this marketplace.

22          Second, it didn't make any sense to us to

23 provide the existing PHLIC members a network which was

24 inferior in size to the UnitedHealthcare Network, in

25 essence really starving that membership from this much
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 1 broader, successfully expanded network.

 2     Q.   Can you point to any specific examples where

 3 you think the additional providers who were contracted

 4 with the PacifiCare Network benefited PacifiCare members

 5 in particular?

 6     A.   Yes, I can.

 7     Q.   Please tell us those examples.

 8     A.   First example I would give is St. Agnes, which

 9 is a facility in the Fresno market.  It is the flagship

10 facility in the Fresno market.  And it had left the

11 PacifiCare Network many years earlier due to a dispute.

12 By virtue of our work to close the CTN gaps, St. Agnes

13 was brought back into the network for United members

14 effective 6/23/06 as well as the PacifiCare PPO.  So

15 that is the first example I offer you where they were

16 able to access a facility which had a much greater

17 representation in the marketplace in that area.

18          The second example I would offer is up here in

19 the Bay Area, there was a very large oncology practice

20 with an outstanding reputation that was in network to

21 CTN but had not been in network to PHLIC members.

22          By virtue of our work on CTN gap contracting,

23 we secured a contract with them for all of our members

24 effective 6/23/06.

25          Now in the unfortunate case that a PHLIC member
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 1 should have a need for a world reputed cancer physician,

 2 they can access that provider's office as well.

 3     Q.   The next to the last bullet point on this page

 4 indicates there was a nominal impact on PHLIC by the

 5 network build out.  Do you agree with that?

 6     A.   I do degree with that.

 7     Q.   If we could jump over to Exhibit 5431, your

 8 slide deck, and page 15.  Let's start over in the

 9 left-hand column at the top, Retro-Loaded Contracts at

10 the top.

11     A.   These are the contracts that were signed retro

12 effective dates.

13     Q.   You have gone through these root causes a

14 moment ago.  Let me jump over to the fourth column,

15 Resolution.  Again, were the impacted claims reworked?

16     A.   Yes, they were.

17     Q.   And the second point, one-time event, what are

18 you referring to there?

19     A.   I am referring to the CTN transition where it

20 was the largest network transition in the history of the

21 Company.  And we haven't had anything like that since

22 then.

23     Q.   The second row, fee schedules, what does that

24 refer to?

25     A.   That refers to legacy PHLIC fee schedules,
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 1 which are really non-standard fee schedules.

 2     Q.   In the Root Cause column, the first item is

 3 inadequate maintenance.  I think you were shown some

 4 emails when you were here several months ago, but can

 5 you remind us about what the issue of maintenance of fee

 6 schedules was.

 7     A.   First of all, these were not standard fee

 8 schedules.  So they were just generally speaking much

 9 more difficult and complicated to create and update in

10 any system, whether it was the PacifiCare system or the

11 UnitedHealthcare system.  But in this case we'll focus

12 on PHLIC.  As well as we found, I think I testified that

13 I had found that responsibility for maintaining those

14 fee schedules was really disbursed throughout the

15 organization.  It didn't really reside with a single

16 centralized team.  So that contributed as well to

17 inadequate maintenance over time.

18     Q.   Is that a legacy PacifiCare issue or a United

19 issue?

20     A.   That is actually a legacy PacifiCare issue.

21     Q.   Then looking over at Resolution, impacted

22 claims reworked, was that done?

23     A.   Yes, it was.

24     Q.   Then the next item, consolidated maintenance

25 responsibility, can you tell us about that?
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 1     A.   Yes.  Late Summer of 2006 I took accountability

 2 for creating a centralized team for the fee schedules so

 3 there would be no question as to who was responsible.

 4          We built a robust infrastructure including

 5 policies and procedures, and a tool that supported a

 6 inventory of all those fee schedules and recording of

 7 whether each one required maintenance and when was the

 8 last time it did require maintenance.

 9     Q.   Those items that you just outlined for us,

10 though, were improvements over the legacy PacifiCare

11 processes?

12     A.   Yes --

13     Q.   The next item, crosswalk not maintained for a

14 period of time.  What does that mean?

15     A.   When I was here a few months ago testifying, as

16 I shared here, there was a fee schedule crosswalk that

17 allowed the EPDE to identify for RIMS how to attach

18 providers in RIMS to their fee schedules.  So that if

19 the EPDE said UnitedHealthcare Systems or NDB said this

20 is called fee schedule ABC and in RIMS it is called 1,

21 2, 3, that crosswalk facilitated that that same provider

22 over here in RIMS got attached to the RIMS version of

23 ABC, which was now known as 1, 2, 3.

24          Long story short, there was a period of time

25 when that crosswalk was not maintained, and there were
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 1 was some claims impact associated with that for the

 2 PHLIC providers because during that period of time they

 3 got attached to the wrong fee schedules in RIMS.

 4     Q.   That crosswalk was fixed?

 5     A.   Yes, it was.

 6     Q.   Let's go to the third column, Demographics.

 7 The first root cause, out-of-date physician

 8 demographics.  What are you referring to there?

 9     A.   Unfortunately, we don't hear all the time from

10 a physician when they changed their office locations or

11 when they were charged their tax identification numbers

12 or other demographic elements.  So sometimes those

13 demographics are out of date.

14     Q.   The next item, out-of-date medical group

15 rosters.  What are you referring to there?

16     A.   That is a similar concept as those medical

17 groups, where they were responsible for credentialing --

18 let me clarify.  For medical groups who are not

19 delegated for credentialing responsibility, we expect

20 them to let us know if they changed addresses or add a

21 physician.   So if they don't, then our information in

22 our systems is not correct.  For providers who are

23 delegated for credentialing and have that

24 responsibility, if they don't update their information

25 back to us, very similarly, we have to rely on them in
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 1 many cases to add that information.  We don't know when

 2 they add a physician.  They need to tell us when they

 3 do.

 4     Q.   Is this issue about out-of-date provider

 5 demographic information, is that unique to PacifiCare?

 6     A.   Actually not.  I have seen this at virtually

 7 every organization I have worked at, and I am aware of

 8 it as a challenge to the industry as a whole.

 9     Q.   Did you put in place any fixes for the

10 out-of-date demographic information issue?

11     A.   Yes, we put in several fixes.

12     Q.   Tell us about those.

13     A.   First we reminded physicians through a mass

14 communication through the network how they can

15 self-report to us, whether through telephone call or on

16 line.

17          For medical groups who were delegated and

18 willing to provide us the information, we gave them an

19 electronic template that this could use to populate

20 their rosters and get that information to us to very

21 simply upload and update our systems.

22     Q.   Why is that an improvement over the prior

23 processes?

24     A.   That's an improvement because we wanted to

25 simplify that for the medical groups.  If they would
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 1 just provide us information in this format, we would

 2 take the burden off of them to get the information

 3 uploaded into our systems.

 4     Q.   The next item, provider verification proactive

 5 outreach, what was involved?

 6     A.   We initiated a telephone campaign to every

 7 single provider in the State of California who was not

 8 part of a delegated medical group.  Called their offices

 9 to validate to say this is what we have on file for you,

10 is this the right address, is this your tax

11 identification number, can you please validate the

12 languages that you speak, a whole host of demographics

13 elements.  Again, we did that across the whole state of

14 California, as our first step of doing that across the

15 nation.

16     Q.   Is that something that was historically done by

17 PacifiCare?

18     A.   No.

19     Q.   Is that historically something that was done by

20 United?

21     A.   Actually not.  That was the first time we had

22 done that and we took that national after this.

23     Q.   Going back to the root cause column, there is a

24 reference to EPDE issues.  What are you referring to

25 there?
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 1     A.   I believe I testified that there were some

 2 issues with the electronic provider data extract.  So

 3 the extract worked very well generally speaking.  Some

 4 of the issues that arose had claims impact due to claims

 5 impact and some didn't, and that is what I am referring

 6 to there.

 7     Q.   Let me ask you to focus on the second column.

 8 Let's go up to the top, retro-loaded contracts.  There

 9 is a half circle.  What is the import there?

10     A.   The half circle was intended to communicate

11 that this was  a smaller issue than on the

12 UnitedHealthcare side of the claims impact.

13     Q.   Why was there a smaller claims impact from

14 retro-loaded contracts on the PacifiCare membership?

15     A.   The retro-loaded contracts issue was

16 fundamentally driven by CTN gap contracts.  These were

17 providers who had not historically participated in the

18 PHLIC Network, so they wouldn't have been in the network

19 for members to select and therefore obtain their

20 services from them.

21          There were a few members that were accessing

22 them on an out-of-network basis, but certainly because

23 they had been in the United Network for years, there was

24 a larger impact there on United.

25     Q.   Next item, Fee Schedules, and then there is a
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 1 full circle.  What did you intend to communicate there?

 2     A.   What I was intending to communicate here is

 3 there was impact on the PHLIC membership.  And while the

 4 PHLIC membership was smaller than the UnitedHealthcare

 5 membership, it was still an impact to that membership

 6 because they were accessing those in-network physicians

 7 and had done that for years.

 8     Q.   The last item, Demographics, the claims impact,

 9 again we have a half circle.  I take it that these three

10 issues that affected provider demographics had a smaller

11 impact on the PacifiCare membership?

12     A.   Yes, that's the case.

13     Q.   Why is that?

14     A.   Because not every single demographics issue

15 leads to a claims issue.

16     Q.   Can you explain that a little more.

17     A.   The type of EPDE issue or demographic issue

18 that would lead a member to access a physician that was

19 indeed par, but for some reason wasn't showing as par

20 because of an out-of-date roster, that would have

21 claims.  However, a demographics issue where the

22 provider's address was wrong, that wouldn't necessarily

23 lead to a claims impact.

24          MR. KENT:  This might be a good time to take a

25 break.
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 1          (Afternoon recess.)

 2 BY MR. KENT:

 3     Q.   Ms. McFann, if you could begin looking at

 4 Exhibit 5341, and in particular page 10.  When you were

 5 here previously you were asked a number of questions

 6 about the Company's contracting practices post-merger.

 7 I want to get some basic things, go through some basic

 8 things with you.  Again, what is a market standard fee

 9 schedule?

10     A.   We use the phrase "market standard fee

11 schedule" to describe a reimbursement methodology for

12 our physician network.

13     Q.   Are there other advantages for a market

14 standard fee schedule over a nonstandard?

15     A.   Yes, there are.

16     Q.   Explain.

17     A.   Well, at a high level, a market standard fee

18 schedule is  easier to construct, easier to maintain,

19 clearer for both parties to understand how it works, and

20 yields a much more predictable experience, including

21 more and accurate claims payments.

22     Q.   The first bullet under the market standard fee

23 schedule refers to rates and what is or is not included

24 in a rate structure based on an industry standard.  What

25 is this industry standard you are referring to?
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 1     A.   Well, we believe it is important that in the

 2 course of our relationship with our physicians we can

 3 point to a third party and mutually agree that that

 4 third party is the source for the fee schedule.  In this

 5 case, the industry standard that we use for most of the

 6 11,000 services that can appear in a fee schedule, that

 7 industry standard is Medicare, otherwise known as

 8 shortened up CMS.

 9     Q.   Can you explain a little more, what is the

10 advantage of having a rate schedule that is based on

11 something such as CMS?

12     A.   The advantage is that it is a common yardstick

13 in our industry.  We understand it.  The physicians

14 understand it.  When the CMS updates its fee schedule

15 methodology, we can follow suit.  When we update rates,

16 we can update rates accordingly.

17     Q.   The next bullet point, Gap-filling methodology.

18 What is that?

19     A.   There are always going to be a modest number of

20 codes, of services that CMS doesn't provide a value for,

21 and those are called gap codes.

22          The process of assigning a rate to those codes

23 is called gap filling.  In our fee schedules we provide

24 information as to how we did the gap filling methodology

25 and, in fact, provide the link to where that information
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 1 is held.

 2          By filling in the gaps we are less likely to

 3 have a surprise in our experience with the providers

 4 when they receive their claims payment for one of those

 5 unlisted codes, let's say.

 6     Q.   And then tell us about the next item,

 7 99 percent plus of all codes have fixed pricing.  This

 8 corresponds to what you told us about CMS having 11,000

 9 or some large number of codes?

10     A.   Yes, that's correct.

11     Q.   The next item, Efficient updating, and then

12 there is a reference to maintenance.  What did you mean

13 here?

14     A.   By our relying upon third-party industry

15 standards as our primary fee sources in our standard fee

16 schedules, when those fee sources publish their

17 quarterly updates and annual updates, we are able to

18 pull that information off of the source websites, for

19 example, and update our fee schedules en mass and do

20 that in a virtually all automated manner.

21     Q.   Last bullet point, more accurate claims

22 payments, what do you mean there?

23     A.   What I mean by that is that since there are no

24 surprises in the fee schedule and since the fee schedule

25 is easier to create, easier for both parties to
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 1 understand, easier to load, we are going to have less

 2 manual intervention and less opportunity for error when

 3 we a processing a claim against a market standard fee

 4 schedule.

 5     Q.   Now, the second group of bullet points under

 6 nonstandard fee schedule disadvantages, the last bullet,

 7 may require additional manual intervention during claims

 8 adjudication, can you give us an example of that?

 9     A.   Sure.  One example of a nonstandard fee

10 schedule of which I am very familiar, a large group -- a

11 large academic medical group insisted upon a

12 reimbursement methodology which really trumped industry

13 standards as it relates to how anesthesiologists are

14 reimbursed for their services when they are overseeing

15 multiple graduate residents across multiple operating

16 rooms.

17          In short, those anesthesiologists wanted to be

18 paid as if they had been in four or five or however many

19 operating rooms simultaneously, all at once, as if they

20 were doing each of the five procedures, which is

21 contrary to the industry standard at the time.

22     Q.   Well, when you say these situations may require

23 manual intervention, what actually happens when manual

24 intervention is required during the claims process?

25     A.   First of all, we have to rely on a claims
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 1 examiner to stop everything and look for the flag in the

 2 system that says stop everything, calculate this

 3 reimbursement for this type of service manually.  So

 4 that is the first issue.  Second, in the event that that

 5 happens, we have to hope that the claims examiner does

 6 the calculation correctly.  But if the claims examiner

 7 doesn't happen to stop the claim to do the manual

 8 processing, then the claim will process not in

 9 accordance with the contract, it will pay wrong, and

10 then we need to sit down with the provider and implement

11 a rework project to get to the intent of the contract.

12     Q.   Looking back at early 2006 what proximate

13 percentage of PacifiCare's fee schedules for its network

14 were nonstandard?

15     A.   About 92 percent.

16     Q.   How did that happen?

17     A.   It was a smaller network.  It was serving,

18 supporting 130 to 150,000 commercial members.  When you

19 are dealing with a smaller world sometimes you can agree

20 to exceptions to get contracts done and in place.  So

21 that is the world that used to exist in the PHLIC days.

22     Q.   Were there multiple different times of these

23 nonstandard fee schedules as used by PacifiCare?

24     A.   Yes, there were.

25     Q.   About how many different types were there?
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 1     A.   Thousands.

 2     Q.   Since the beginning of 2006 have you in your

 3 rollover senior provider networks for the west region or

 4 the Pacific Region encouraged or sought to encourage

 5 providers to adopted market standard fee schedules?

 6     A.   Yes.

 7     Q.   How successful have you been?

 8     A.   In California today 83 percent of the network

 9 is now operating on a market standard fee schedule.

10     Q.   Does that benefit your company?

11     A.   Yes, but it also benefits the physicians and it

12 benefits the members.

13     Q.   How so?

14     A.   It goes back to ease of our administration and

15 our business relationship with the providers.  Fewer

16 disputes.  They can have a predictable experience and

17 the members aren't getting repetitive, iterative EOBs or

18 explanations of benefit due to multiple reworks.

19     Q.   Let me ask if we can go back a page in this

20 exhibit, 5341, page 9, toward the top of the page.

21 There is a subheading, simplified physician agreement,

22 simplified medical group agreement.  What are those?

23     A.   Those are the standard contract forms that we

24 use at UnitedHealthcare.

25     Q.   What are the advantage to those simplified
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 1 agreements?

 2     A.   Overall at a high level they form our level of

 3 commitment to the provider to have a straightforward,

 4 simplified relationship.

 5     Q.   Can you explain some of the specific advantages

 6 of that simplified shorter form of agreement?

 7     A.   Sure.  First of all, unlike any place else I

 8 have ever worked, it is a simple language documented and

 9 it explains both parties' rights and obligation, ours

10 and the providers in straightforward English, really.

11 And it happens to be five pages long.

12     Q.   The last bullet under simplified physician

13 agreement, easier to administer.  What did you mean

14 there?

15     A.   Well, I take that bullet point together with

16 the one right above it, consistent terms applied across

17 the entire network.  We don't have to therefore try to

18 make our systems to align with one off type of contract

19 requirement.

20          Since we have consistency across the network,

21 one physician's experience and the next physician's

22 experience should be simple, straightforward and

23 consistent.

24     Q.   Looking back in early 2006, did the PacifiCare

25 PPO Network utilize anything similar to the simplified
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 1 agreements that you have just been testifying about?

 2     A.   No.

 3     Q.   Describe the state of the legacy PacifiCare PPO

 4 contracts.

 5     A.   The legacy PacifiCare contract templates

 6 were -- numbered about 40 different versions through the

 7 years.  They read very differently from our simplified

 8 agreements and tended to have much more complex language

 9 which could make it very difficult or more difficult to

10 read and interpret.  Particularly if it is a small

11 physician's office practice.

12          I found that the terms varied from contract to

13 contract template, and there was the risk of one off

14 provisions having been negotiated into the underlying

15 agreement with the provider.

16     Q.   Looking back at 2006, what percentage of the

17 United provider networks utilized these simple

18 agreements?

19     A.   77 percent of the network.

20     Q.   About how many states have approved these

21 simplified agreements, the templates for those?

22     A.   Every single state across the country where we

23 operate, where the regulators have the right or

24 obligation to review and approve our contract templates.

25     Q.   That includes California?
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 1     A.   That includes California.

 2          THE COURT:  Mr. Kent, the term "terms" in the

 3 second to the last bullet point is ambiguous.  There are

 4 at least three meanings I can think of for the word

 5 "term."  Like how long it is, the term of a contract --

 6 the terms, in other words, what is in the contract and

 7 the meaning of the words in the contract, like

 8 terminology.

 9          MR. KENT:  That is a very good point.  Let me

10 ask the witness.

11 BY MR. KENT:

12     Q.   That bullet point about varying terms under the

13 disadvantages, what is included there?

14     A.   That includes terms that are inside the body of

15 the agreement.  So not necessarily the term provision,

16 i.e. the length of the agreement, rather terms such as

17 how long does a provider have to file a claim.  What are

18 some of the requirements of the provider with regard to

19 credentialing.  How do protocols work in relationship

20 with the provider.

21     Q.   Why do those varying terms result in loading

22 and administering provider contracts?

23     A.   In a situation where we have a mass upload, for

24 example, of a network, means that we have to take a step

25 back and rather than assuming that everyone has the same
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 1 underlying contract requirements, we have to take that

 2 step back and make sure that we have dealt with the

 3 unique provisions that may exist within that providers's

 4 agreement.

 5     Q.   Have you been successful in California getting

 6 providers to switch from these legacy contracts over to

 7 simplified forms?

 8     A.   I would say that we have made some progress.

 9     Q.   What are we talking about in terms of

10 percentages?

11     A.   Today 47 percent of the California network is

12 on our simplified form contract.

13     Q.   That is a much lower percentage in terms of

14 market standard fee schedules; correct?

15     A.   That's correct.

16     Q.   Why the difference?

17     A.   Fundamentally we have elected not to terminate

18 the underlying PHLIC agreements in an effort to create a

19 sense of urgency with the provider.

20     Q.   If you had terminated them, that would create a

21 sense of urgency?

22     A.   That is certainly one philosophy, that you need

23 to create a sense of urgency for a provider to be more

24 interested in adopting a new contract, something to

25 create that feeling of, okay, I will sign a new deal.
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 1     Q.   But you haven't done that?

 2     A.   No.

 3     Q.   Why not?  You have a right to do that, or your

 4 company does, correct?

 5     A.   We do.

 6     Q.   But you haven't followed that strategy.  Why

 7 not?

 8     A.   We thought that it was more important to

 9 provide our customers an un-disrupted provider network

10 where their members can continue to access their

11 physicians as they always have.

12     Q.   You were asked a bunch of questions when you

13 were here a few months ago about IPAs?

14     A.   Yes.

15     Q.   What is an IPA in your experience?

16     A.   An IPA stands for Independent Physician

17 Association and is groups of practices of independent

18 physician practices that come together to negotiate

19 rates with a health plan.

20     Q.   Let's focus on early 2006.  Was there, to your

21 understanding, a legacy PacifiCare strategy regarding

22 provider contracts and IPAs?

23     A.   Yes.

24     Q.   Tell us what that was.

25     A.   The legacy PacifiCare Network Management Team
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 1 had determined that it did not want to pursue contracts

 2 at the IPA level absent the clinical or financial

 3 integration of underneath the IPA?

 4     Q.   What is the significance of clinical or

 5 financial integration in terms of provider contract with

 6 an IPA?

 7          MR. STRUMWASSER:  I would just like to note

 8 that this is all administrative hearsay because she

 9 wasn't there.

10          THE COURT:  Wasn't where?

11          MR. KENT:  She was there in early 2006.

12          MR. STRUMWASSER:  The question was legacy

13 PHLIC, which I understand to pre-date the acquisition.

14          MR. KENT:  Well, this is awfully interesting

15 since Mr. Strumwasser asked this witness a series of

16 questions about IPAs when she was here before.

17          THE COURT:  Well, I think it is within her

18 general knowledge.  I will allow it.

19          MR. STRUMWASSER:  I wasn't objecting.  I was

20 simply noting it was administrative hearsay.

21          THE COURT:  It is only hearsay if she is

22 reporting what someone else said.  It is not hearsay

23 when it is part of her knowledge base and she is telling

24 us what she knows.  Overruled.

25          MR. KENT:  Do you have the question in mind?
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 1 BY MR. KENT:

 2     Q.   You mentioned clinical and financial

 3 integration a moment ago.  What is the difference

 4 between that kind of integration with providers

 5 contracting with an IPA?

 6     A.   Absent clinical or financial integration, they

 7 are not providing greater value through that single

 8 signature contract, rather to the customers, to the

 9 members that we serve in the industry.  Rather, they are

10 simply coming together to negotiate higher rates.  When

11 an IPA has clinical or financial integration or

12 sometimes both, then the customers that we are serving

13 are getting the benefit of physicians working together

14 to improve quality, to improve cost of health care, and

15 really improve the health care product that those

16 members are purchasing through their employers.

17     Q.   Did you agree with this legacy PacifiCare

18 strategy with IPAs that you just described?

19     A.   Yes.

20     Q.   And were some IPA contracts terminated in 2006?

21     A.   Yes.

22     Q.   That was done pursuant to a contract right that

23 your company had?

24     A.   Yes.

25     Q.   Looking back, how many providers does this IPA
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 1 issue effect?

 2     A.   At the end of the day it impacted a total of

 3 200 providers who we were unable to secure direct

 4 agreements with.

 5          MR. KENT:  This would be a good place to stop.

 6       (The proceedings were adjourned at 3:55 p.m.)

 7                          --oOo--
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 1 Tuesday, August 24, 2010             8:46 o'clock a.m.

 2                         ---o0o---

 3                   P R O C E E D I N G S

 4      THE COURT:  This is on the record.  This is before

 5 the Insurance Commissioner of the State of California

 6 in the matter of PacifiCare Health and Life -- excuse

 7 me -- Life and Health Insurance Company, OAH Case

 8 No. 2009061395, Agency No. UPA 2007-00004.  Today's

 9 date is August 24th, 2010.

10          Counsel are present.  Respondent is -- on the

11 stand?

12      MR. KENT:  Yes.

13      THE COURT:  All right.  And go ahead.

14      MR. KENT:  Couple housekeeping matters.  Yesterday

15 there was an issue raised by CDI counsel about Exhibit

16 5349, which is the welcome letter or welcome package.

17 And there was a comment that counsel had not seen it

18 before.

19          Over the evening, we went back and we pulled

20 three examples where welcome letters with -- I think

21 the same -- it's either the identical or substantially

22 similar text where the salutation was a little

23 different.  But they are Bates Nos. -- or PAC0742700

24 through 701, PAC0623486 through Page 489, PAC0476602

25 through Page 603.
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 1          I'm happy to have these marked and put them in

 2 the record if there's any question.

 3      THE COURT:  It's not necessary.

 4      MR. GEE:  I think point was just that, in the

 5 morning, we got a set of new documents we hadn't had a

 6 chance to look at.  And that was included in the new

 7 set.

 8      THE COURT:  Do you agree that you've seen it

 9 before now?

10      MR. GEE:  We haven't done our own analysis, but --

11      THE COURT:  Will you let me know?

12      MR. GEE:  Yes.

13      MR. KENT:  It's a form letter that we've produced

14 multiple times.

15          There was also a question about Exhibit 5350,

16 which is the contracting dashboard form.  And there was

17 a question about whether CDI counsel had seen that.

18 And over the evening --

19      THE COURT:  Well, it doesn't have a Bates number.

20      MR. KENT:  That's right.  We do have a revised

21 version that does have a Bates number.

22      MR. STRUMWASSER:  You mean it's a new Bates

23 number?

24      MR. KENT:  Yes.

25      MR. STRUMWASSER:  Because we checked, and we
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 1 couldn't find it in the file.  Although, I should note

 2 that we did have other vintages of dashboards.

 3      MR. KENT:  To that last point, it was, as

 4 Ms. McFann indicated, updated on basically a weekly

 5 basis.  And by our count, we produced over ten versions

 6 of that from different dates.

 7      THE COURT:  All right.

 8      MR. KENT:  Again, happy to put any or all of them

 9 into the record.

10      THE COURT:  I'll sure they'll let me know if

11 there's a problem.  They just want some time to look at

12 it.

13          So I've changed it so it has a Bates number on

14 it.  It's PAC0867870.

15          (Respondent's Exhibit 5350 marked for

16           identification on 8/23/10, Volume 86,

17           assigned Bates No. PAC0867870)

18                       ELENA McFANN,

19          called as a witness by the respondents,

20          having been previously duly sworn,

21          was examined and testified as

22          hereinafter set forth:

23         DIRECT EXAMINATION BY MR. KENT (Resumed)

24      MR. KENT:  Good morning, Ms. McFann.

25      A.  Good morning.
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 1      Q.  If we could go back to Exhibit 5341, your

 2 slide deck, and in particular Page 15 entitled "PLHIC

 3 Impact From CTN Transition."

 4          Ms. McFann, what was the approximate dollar

 5 impact from these three CTN-related issues?

 6      A.  As I shared with the CDI in March 2007, the

 7 approximate dollar impact to PLHIC from the CTN

 8 transition was $250,000 from all three of these

 9 categories.

10      Q.  When you say "impact," we're talking about

11 payment issues, underpayment?

12      A.  That's correct, adjustments paid out.

13      Q.  Putting aside the dollar magnitude, were these

14 issues -- retroloaded contracts, fee schedules, and

15 provider demographics -- important to you and your

16 company?

17      A.  Yes.

18      Q.  Why?

19      A.  Each of these issues impacts a business

20 relationship that we have with the provider underneath.

21 And we believe that our business relationship needs to

22 be focused on caring for the UnitedHealthcare or PLHIC

23 member, not on whether or not we have paid a claim

24 correctly and then reworking it.  Those sorts of

25 situations, when they happen, are unfortunate.  And
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 1 they do potentially impact the business relationship.

 2      Q.  Let me show you a document that was previously

 3 marked as Exhibit 8.

 4      THE COURT:  Can you give me the number of this

 5 again?

 6      MR. KENT:  It's 8, March 7, 2007 "Presentation to

 7 the California DOI."

 8      Q.  Ms. McFann, are you familiar with this

 9 document?

10      A.  Yes, I am.

11      Q.  Did you help prepare it?

12      A.  Yes, I did.

13      Q.  Did you attend this March 7, 2007 meeting with

14 the California DOI or, as we've referred to it as, CDI?

15      A.  Yes, I did.

16      Q.  What was the purpose of the meeting?

17      A.  As I recall, the Los Angeles staff of the CDI

18 asked us to visit with them and give them an update on

19 what we were doing with -- what were we doing with

20 regard to network transition and other aspects of

21 operations so that they could address physician or

22 other types of inquiries that came in to that staff.

23      Q.  If you could look within this document,

24 Exhibit 8, at Bates pages the last four digits 1864

25 through 1870.
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 1          Let me ask you first, who presented this part

 2 of the document to the CDI attendees?

 3      A.  I prepared the network management provider

 4 contracting section of the agenda.

 5      Q.  And the pages that correspond to that are

 6 what?

 7      A.  Are Bates No. 1865 through 1871.

 8      Q.  Did you go through these -- tell us a little

 9 bit about how the presentation, your presentation,

10 proceeded.

11      A.  So I went through each slide that I've just

12 outlined, every single bullet, all slides.  I don't

13 remember that there were a lot of questions at all

14 about the network management section of the slide deck.

15      Q.  So that I'm clear, looking at Page 1865, you

16 went over these issues about termination of the CTN

17 network, the size of the provider gap, the

18 complications caused by U.S. Department of Justice; is

19 that right?

20      A.  Yes, that's correct.

21      Q.  Looking over the next page, 1866, provided

22 some specific data on the size of the provider gaps and

23 the results of the recontracting or the build-out

24 effort?

25      A.  That's correct.



10713

 1      Q.  And then looking over at 1867, 1868, 1869, you

 2 went through those three CTN-related issues that you

 3 testified about in some detail yesterday?

 4      A.  Yes, I did.

 5      Q.  And you went over the corrective actions that

 6 the company either had implemented or was going to

 7 implement as to those CTN-related issues?

 8      A.  Yes, I did.

 9      Q.  Let me change topics and ask you some

10 questions about the California Medical Association or

11 CMA.  Are you familiar with that organization?

12      A.  Yes, I am.

13      Q.  Did you happen to have some meetings or

14 telephone conferences with representatives of the CMA

15 back in 2006?

16      A.  Yes, I did.

17      Q.  What occasioned those conversations with the

18 CMA representatives?

19      A.  The first telephone conversation with the

20 California Medical Association representatives took

21 place in early May 2006, a week or two after the CMA

22 published a UnitedHealthcare-PacifiCare survival guide

23 on its Web site in which it ripped apart the contract

24 that we were using to close the CTN gaps.

25      Q.  When you say "ripped apart," what do you mean?
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 1      A.  In several places of its analysis of the

 2 UnitedHealthcare contract form, the CMA asserted that

 3 the contract did not comply with relevant California

 4 State regulation.

 5      Q.  In your mind, was that correct?

 6      A.  That was incorrect.

 7      Q.  Why do you say that?

 8      A.  Because the contract was actually in the

 9 process of approval with the Department of Managed

10 Healthcare, who had raised no questions about how it

11 comported with State regs.

12          As we discussed with the CMA during the

13 telephone conversation, we tried to help the CMA

14 understand how it does align with the State regulations

15 and pointed them to the regulatory appendix that does

16 that.

17      Q.  Let me ask you kind of a preliminary question.

18 I should have done it a moment ago.

19          You told us yesterday a fair amount about your

20 responsibilities in terms of network -- provider

21 networks.  Why was it that you were personally involved

22 in dealing with the CMA on these contract template

23 issues in 2006?

24      A.  Couple reasons.  First of all, I wanted the

25 CMA to understand that, having a productive
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 1 relationship with them was important at an executive

 2 level of the organization; therefore, I became

 3 personally involved.

 4          Second, I'd had extensive experience within

 5 UnitedHealthcare working with our contract templates

 6 throughout the country, and I felt qualified to answer

 7 the CMA's concerns.

 8      Q.  In the course of your conversations with the

 9 CMA about the contract templates, did those folks seem

10 to be satisfied with your explanation or your

11 discussion?

12      A.  No, they didn't.

13      Q.  What was their reaction?

14      A.  I would describe it as steadfastly maintaining

15 their position, despite our attempts to share with them

16 information about how we could help them present more

17 fact-based approach to the physician community.

18      Q.  And these contract templates are the same ones

19 that were approved by the Department of Managed

20 Healthcare here in California?

21      A.  Yes.  Frankly, I felt like the CMA was looking

22 to have an argument with us.

23      Q.  During your initial conversations with CMA in

24 2006 or perhaps later that year, did any of the CMA

25 representatives raise an issue about the CMA having
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 1 received complaints from any of its provider members?

 2      A.  Yes, it did.

 3      Q.  Who was it that raised that?

 4      A.  Primarily Aileen Wetzel.

 5      Q.  How did Ms. Wetzel and the other CMA

 6 representatives characterize the number of these

 7 provider complaints or physician complaints?

 8      A.  Ms. Wetzel characterized their physician

 9 complaints and phone calls as numbering in the

10 thousands.

11      Q.  Were these complaints ones that the physicians

12 were unable to resolve through the normal PacifiCare

13 internal appeal processes?  Or let me ask you,

14 according to the CMA representatives, had these

15 complaints gone through the normal internal channels

16 for a physician to appeal a claim decision?

17      A.  Ms. Wetzel did state that these were escalated

18 issues and that they were -- they had not been resolved

19 through the normal processes.

20      Q.  Did you get personally involved in this issue

21 of escalated complaints that CMA was bringing to the

22 attention of PacifiCare?

23      A.  Yes, I did.

24      Q.  Why did you do that?

25      A.  First of all, going back to the concept of I
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 1 think it was important that the CMA see that having a

 2 constructive relationship with them was something that

 3 was valued at the executive levels of the organization.

 4          And then, secondly, to hear that there were

 5 thousands of calls left me personally concerned about

 6 wanting to look at the data, wanting to understand more

 7 about what those calls were because, if there was

 8 something broken within our own organization, I wanted

 9 to make sure it was fixed.

10      Q.  As a result of this issue about thousands of

11 physician complaints being raised with the CMA, did you

12 institute any type of process for your company to

13 interact with CMA on these issues?

14      A.  Yes, I did.

15      Q.  Describe that for us.

16      A.  It's what I called the CMA liaison process.  I

17 named an individual on my team who served as the CMA

18 liaison back to Aileen and her staff where that

19 individual took intake from Aileen and her staff on any

20 issues, was responsible for researching them and

21 empowered to resolve them by working with, you know,

22 the relevant functions within our organization.

23          And then, of course, that individual -- I

24 would oversee that individual's work personally, and we

25 would close the loop with the CMA on all issues that
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 1 were brought to our attention.

 2      Q.  And as part of this process -- I'm sorry if

 3 you just mentioned this and I missed it -- but were

 4 there periodic meetings that were instituted?

 5      A.  Yes, we held monthly meetings with Aileen to

 6 review our progress, the status of each issue, progress

 7 on any that hadn't been resolved yet.

 8      Q.  Was there any kind of documentation created to

 9 keep track of actual specific physician complaints that

10 were raised by the CMA?

11      A.  Yes, there was.

12      THE COURT:  So this is 5353?

13      MR. KENT:  I believe so.

14      THE COURT:  We've not had this before?

15      MR. KENT:  We have not.  We've got a summary

16 document, I believe.

17          (Respondent's Exhibit 5353, PAC0448697

18           marked for identification)

19      THE COURT:  Can you describe the document,

20 Ms. McFann?

21      THE WITNESS:  Yes.  This is the CMA issue log.

22      THE COURT:  Is there a date on this particular

23 log?

24      THE WITNESS:  I don't see one.

25      MR. KENT:  It might perhaps -- the last entry on
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 1 the next to the last page, which is Bates Page 8702, is

 2 March 3rd, 2008.

 3      THE COURT:  Does that sound about right?

 4      THE WITNESS:  Yes, it does.  My practice was, for

 5 this log, to assign the date in the name of the Excel

 6 file.  So that sounds about right.

 7      MR. KENT:  Q.  When you say "date," date the

 8 complaint or escalated issue was received by your

 9 company?

10      A.  The date of the most recent publication of the

11 log.  We would update this list every single complaint

12 that came in and then republish.

13      Q.  My question was poor.  If you look at Column

14 A, beginning on the second page of the document, Bates

15 Page 8698, there's -- the column heading is "Date

16 Received," and then there are a series of dates

17 underneath.  What do those dates correspond to?

18      A.  These dates correspond to the date on which my

19 CMA liaison received the escalated issue from the CMA.

20      THE COURT:  What about the confidential nature of

21 the document?

22      MR. KENT:  Let me double-check with the client.

23      MR. STRUMWASSER:  I'm not sure they're the real

24 party in interest on that.

25      THE COURT:  I'll put a little note on it.
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 1          I'm sorry.  Go ahead.

 2      MR. KENT:  Thank you.

 3      Q.  Who maintained this log?

 4      A.  My CMA liaison.

 5      Q.  If we look back at 2006, 2007, who was that?

 6      A.  That was Kristine Markle.  And Kristine's name

 7 is spelled K-R-I-S-T-I-N-E.  Her last name is spelled

 8 M-, like Mary, -A-R-K-L-E.

 9      Q.  And moving forward to 2008 and subsequent, who

10 was the CMA contact?

11      A.  To my knowledge, Kristine continued that even

12 all the way up through 2009.

13      Q.  Is this log, Exhibit 5353, something that you

14 on occasion used back when you had the responsibility

15 for provider networks in the PacifiCare Pacific region?

16      A.  Yes,

17      Q.  How frequently was this log updated?

18      A.  This log was updated every single time we

19 received a concern from the CMA.

20      Q.  So fair to say this log, through its last

21 entry, includes all of the escalated issues brought to

22 your company's attention by CMA?

23      A.  Yes.

24      Q.  Can you just summarize for us the type of

25 information that's in this log?
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 1      A.  Yes.  We -- as I'd indicated, we noted the

 2 date that we received the escalated issue from the CMA.

 3 We included the name of the physician or medical group

 4 who had escalated the issue.  We noted a very brief

 5 explanation of the issue, the status, the date of the

 6 closure letter.  That's the letter that we would send

 7 to the physician's office cc'ing the CMA when it was

 8 closed.  And then I had a calculation column that told

 9 us number of business days it took us to close the

10 issue.

11          And then I noted further on if -- what was the

12 impacted organization?  Was it our Knox-Keene license

13 business?  Was it our PLHIC business?  Was it our

14 UnitedHealthcare business, or was it our Secure

15 Horizons Medicare Advantage business?

16      Q.  So I take it the CMA brought escalated issues

17 to the attention of you and your staff that were not

18 just limited to PLHIC or California PacifiCare PPO

19 business; is that right?

20      A.  Yes.  That's correct.

21      Q.  Let me ask you, in the time period 2006-2007,

22 approximately how many total escalated issues did the

23 CMA bring to the attention of you and your staff?

24      A.  It was about 120 escalated issues.

25      Q.  Show you a document previously marked as
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 1 Exhibit 5254.

 2          Do you recognize this?

 3      A.  Yes, I do.

 4      Q.  What is it?

 5      A.  This is a chart, a pivot table, that I had

 6 created off of the CMA log to tell me how many issues

 7 were related to PLHIC during the time frame of '06 to

 8 '07 which the CMA brought to our attention.

 9      Q.  And the total, grand total, is what?

10      A.  60 issues with PLHIC impact.

11      Q.  Have all these escalated issues been resolved?

12      A.  Yes, they have.

13      Q.  What was the average turnaround time for your

14 company to resolve one of these escalated issues after

15 it was brought to your attention?

16      A.  Average turnaround time was between two and

17 three weeks.

18      Q.  Now, let me go -- we'll circle back to CMA,

19 but let me ask you about another issue, overpayment

20 recoveries.  In 2008, did you become aware of an issue

21 involving PacifiCare's efforts to recover on certain

22 claim overpayments?

23      A.  Yes, I did.

24      Q.  How did you first hear about the issue?

25      A.  I was actually made aware of that through CMA,
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 1 when they forwarded us a couple of escalated issues

 2 from their physician members.

 3      Q.  What did you understand the issue to be?

 4      A.  I understood that the physicians' offices in

 5 question, the two that I was aware of, had received

 6 correspondence requesting return of overpayment from a

 7 couple of years past on services rendered to PacifiCare

 8 members.

 9      Q.  About how much money was involved in these

10 overpayment recoveries?

11      A.  I don't recall it at the individual physician

12 level.  But I do recall being aware that the total --

13 the total volume of -- across everything was a little

14 over a million dollars.

15      Q.  What did the company decide to do after the

16 issue was raised?

17      A.  Well, we researched the issue, and we

18 determined that we would not be pursuing those

19 overpayments.

20      Q.  Who made that decision?

21      A.  I did in conjunction with Sue Berkel and Joy

22 Higa.

23      Q.  Anyone else?  Anyone from Minnesota involved

24 in that decision?

25      A.  No.
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 1      Q.  About how much time passed between the time

 2 the issue was first raised, to your knowledge, and the

 3 decision to forgo the over million dollars in

 4 overpayments?

 5      A.  I recall it was a matter of a few very short

 6 weeks.

 7      Q.  Let me -- I apologize for jumping around.  Let

 8 me go back to the issue of thousands of -- or what you

 9 were told by the CMA representatives, that there were

10 thousands of physician complaints that that

11 organization had received.

12          If we could go back, Chuck, to that last

13 slide.

14      THE COURT:  The summary?

15      MR. KENT:  Yes, the summary.

16      THE COURT:  5254.

17      MR. KENT:  Thank you.

18          Given this number, 60 total PLHIC-related

19 issues, and the other number you testified about, the

20 120 or so total issues across all the United business

21 lines, did you have any follow-up conversation with CMA

22 representatives about the representation that there

23 were thousands of these complaints out there?

24      A.  Yes, I did.

25      Q.  Tell us about that.
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 1      A.  The one that really struck me was at a UHG or

 2 UnitedHealth Group executive level meeting we had with

 3 the CMA in late 2006 in which the CMA, in particular

 4 Aileen, was absolutely insistent that there were

 5 thousands of issues.

 6          And I told her, point blank, I wasn't seeing

 7 them, so if they were holding back on them, they needed

 8 to deliver them.  I reiterated that in a later meeting

 9 with the CMA in spring 2007 because Aileen took the

10 same position.  But at the end of the day, it was 60.

11      Q.  All right.  I take it that the CMA, in

12 response to your comments, never produced any evidence

13 of these thousands of complaints?

14      A.  That's correct.

15      MR. KENT:  This will be the next in order.

16      THE COURT:  5354.  This is a letter from CMA dated

17 February 15th, 2007.

18          (Respondent's Exhibit 5354, CDI00208202

19           marked for identification)

20      MR. KENT:  For the record, it's a letter from the

21 CMA to Andrea Rosen, CDI.

22      Q.  Are you familiar with this letter, Ms. McFann?

23      THE COURT:  So this doesn't have a confidential

24 designation, but maybe want to discuss it?

25      MR. STRUMWASSER:  I think it's in already.  I'm
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 1 confident the names are in, so I don't think there's a

 2 confidentiality issue on this one, your Honor.

 3      THE COURT:  All right.

 4      MR. KENT:  As far as we can tell, there is a

 5 companion letter that went from CMA to DMHC that is in

 6 evidence.  We were unable to find this document.

 7      THE COURT:  That's fine.  No problem.

 8      MR. KENT:  Q.  Are you familiar with this letter?

 9      A.  Yes, I am.

10      Q.  Did you first see it, hear about it sometime

11 around the time of its date, February 2007?

12      A.  Yes, I did.

13      Q.  What was your reaction when you first saw or

14 heard about the letter?

15      A.  I was very disappointed.

16      Q.  Why?

17      A.  Several reasons.  First of all, the letter

18 pretends as if we had not already established a process

19 whereby we were working collaboratively with the CMA to

20 address issues that they escalated on behalf of their

21 members.

22          Secondly, it laid out 20 issues of which 18

23 were already resolved by the time the CMA delivered

24 this letter, as well as the other two issues were in

25 the process of being resolved.
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 1          And finally, it was sent to the CDI, and

 2 companion version to the DMHC, with absolutely no

 3 forewarning to us even though the CMA and

 4 UnitedHealthcare had agreed that these types of

 5 communications and -- that these types of

 6 communications would be foreshadowed or at least

 7 provided -- we would be provided a courtesy copy or a

 8 warning before this type of communication would be

 9 dropped.

10      Q.  Why was that understanding made with the CMA?

11      A.  That was part of a mutual "no surprises"

12 policy; that is, we had committed to the CMA that, if

13 we were going to be doing any broad-based mailings to

14 the network in California, we would provide them a

15 courtesy copy of that letter so that they could be

16 prepared in the event of any inquiries to their office.

17          And then, similarly, if they were going to be

18 providing any types of correspondence to anybody about

19 UnitedHealthcare, we would receive a courtesy copy

20 ahead of time as well.

21      Q.  Let me show you an exhibit previously marked

22 as 5040.

23          Have you seen this before?

24      A.  Yes, I have.

25      Q.  Did you first see or hear about this back
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 1 around the date of this letter, May 17, 2007?

 2      A.  Yes, I did.

 3      Q.  For the record, this is a letter from -- joint

 4 letter from Department of Insurance and the Department

 5 of Managed Healthcare to two folks at the CMA.

 6          What was your reaction when you first saw or

 7 heard about this letter, Exhibit 5040?

 8      A.  Disappointment.

 9      Q.  Why?

10      A.  Well, this was now several months after we

11 had, we believe, established a track record with the

12 CMA of working through its concerns, its escalated

13 items, and we believed we had a track record of closing

14 those quickly.  We had, in fact, provided information

15 to the regulators in response to the previous

16 correspondence we reviewed.

17          But despite that, now we were going to have to

18 deal with a regulatory investigation.

19      Q.  Let me ask you about a couple of -- a

20 particular provider.

21          Looking at Exhibit 5454, the February 15 --

22 that's 16, 2007.

23      THE COURT:  5454?  I'm sorry.

24      MR. KENT:  Yes.

25      THE COURT:  I don't think there is a 5454.
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 1      MR. WOO:  Oh, 5254.

 2      MR. KENT:  I apologize.

 3      Q.  Ms. McFann, Exhibit 5254, the first page

 4 toward the bottom --

 5      THE COURT:  So this is a February 16th letter?  I

 6 believe it's 5354.  Am I wrong?

 7      MR. WOO:  No, 5354 would have been what we just

 8 marked.

 9      THE COURT:  So this is a different one?

10      MR. WOO:  You're right.  It is 5354.

11      THE COURT:  Okay.  We're at 5354.  Good?

12      MR. KENT:  Yes.

13      THE COURT:  All right.

14      MR. KENT:  Q.  Ms. McFann, looking at the first

15 page, bottom half of this letter, there's a reference

16 to a Michael Griffin M.D.  Have you ever heard of him?

17      A.  Yes, I have.

18      Q.  His wife and office manager, Kim Griffin,

19 referred to in the next to the last line on the first

20 page of this letter, have you heard of her as well?

21      A.  Yes, I have.

22      MR. STRUMWASSER:  Excuse me.  I think we have --

23 we may have a confusion on numbers.  The pivot table,

24 is that 5254?

25      THE COURT:  So 5254 is the table, correct.
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 1      MR. STRUMWASSER:  So then the CMA letter of

 2 February 15 is 5354?

 3      THE COURT:  Yes.

 4      MR. STRUMWASSER:  Thank you, your Honor.

 5      THE COURT:  So are you familiar with Kim Griffin

 6 also?

 7      THE WITNESS:  I think I responded.  Yes, I am.

 8      THE COURT:  Yes, I think you did.

 9      MR. KENT:  This will be the next one in order.

10      THE COURT:  5355 is a letter dated May 13th, 2007.

11          (Respondent's Exhibit 5355, CDI00020539

12           marked for identification)

13      MR. KENT:  Q.  Showing you, Ms. McFann, a document

14 that's been marked as Exhibit 5355 for identification,

15 looks to be a May 13th, 2007 letter from you to Kim

16 Griffin.  Do you recognize this?

17      A.  Yes, I do.

18      Q.  You sent this to Ms. Griffin back in May 2007?

19      A.  Yes, I did.

20      Q.  The CC is to Kristine Markle.  Remind us who

21 she is.

22      A.  Ms. Markle is the CMA liaison that I mentioned

23 earlier.

24      Q.  And then just for housekeeping, in the upper

25 left-hand corner, there's a longhand notation,
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 1 "Attachment 1."  I take it that was not on the original

 2 letter, that's just been added sometime since it was

 3 sent?

 4      A.  That's correct.

 5      Q.  Are you familiar with the Griffins' complaints

 6 about United-PacifiCare claim payments?

 7      A.  Yes, I am.

 8      Q.  Did you at some point get personally involved

 9 in the Griffins' complaints?

10      A.  Yes, I did.

11      Q.  What's your understanding about the nature of

12 those complaints?

13      A.  I became involved in the complaint where

14 Mrs. Griffin contended that we were not paying

15 Dr. Griffin in accordance with the terms of his network

16 participation agreement.

17      Q.  Did you personally look into that issue?

18      A.  Yes, I did.

19      Q.  This is back in 2007?

20      A.  Yes.

21      Q.  And was there any merit to the Griffins'

22 complaints?

23      A.  No.

24      Q.  How did you determine that?

25      A.  I personally examined their contract setup in
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 1 the PLHIC system -- in RIMS, I should say, and NDB.  I

 2 pulled their contract.  I -- out of our files.  I

 3 compared that contract setup to the document.  I pulled

 4 a couple of years' worth of claims history, in

 5 particular on the PLHIC platform, on RIMS, and

 6 determined that we were paying Dr. Griffin correctly.

 7      Q.  And just so we're clear, the Griffins had had

 8 a couple complaints about some small claim payments

 9 prior to this?

10      A.  Yeah, I think there was one other CMA

11 escalated issue prior to this one.

12      Q.  And that resulted in one or more small

13 payments?

14      A.  Yes, it did.

15      Q.  I notice in the third paragraph of this

16 letter, in the fourth -- third and fourth line from the

17 bottom, the sentence starts, "We have enclosed

18 information..." goes on, and then there's a reference

19 to a quick reference guide for checking claims status

20 on-line.  What's that document that you're sending to

21 Mrs. Griffin?

22      A.  I had included a guide that provided

23 step-by-step instructions for how to check claim status

24 on-line in response to Mrs. Griffin's, just, as I noted

25 here, general assessment of how difficult it is to
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 1 operate a physician's office.

 2      Q.  Now, when Mrs. Griffin was here testifying

 3 some months ago, she testified about a face-to-face

 4 meeting with you in Dr. Griffin's office and was a

 5 little vague but described you as a middle-aged woman.

 6 Have you ever met Mrs. Griffin?

 7      A.  No.

 8      MR. KENT:  That's all I have, your Honor.

 9      THE COURT:  Okay.

10      MR. KENT:  Do you want to take a break?

11      THE COURT:  Sure.

12          (Recess taken)

13      THE COURT:  We're on the record.  Go ahead.

14      MR. STRUMWASSER:  Thank you, your Honor.

15           CROSS-EXAMINATION BY MR. STRUMWASSER

16      MR. STRUMWASSER:  Q.  Good morning, Ms. McFann.

17 Ms. McFann, you are aware, are you not, that Kim

18 Griffin mistook you for another executive in her

19 dealings with PacifiCare and United?

20      A.  I am not aware of where Ms. Griffin is coming

21 from when she says she has met me.

22      Q.  So you are unaware of any PacifiCare executive

23 having gone to the Griffins' office and having

24 apologized to Ms. Griffin?

25      A.  I don't know of anybody that went to
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 1 Ms. Griffin's office to apologize to her.

 2      Q.  All right.  When you were here in January, you

 3 testified that the number of CTN gap physicians was

 4 8,000.  Do you recall?

 5      A.  Yes.

 6      Q.  Reading from 2141, starting at Line 19.

 7                    Question:  "So whatever the

 8               record is, the gap that you talked

 9               about is an 8,000-provider gap; is

10               that right?

11                    Answer:  "It was 8,000

12               physicians and about 20 hospitals."

13                    Question:  "How would you

14               characterize that gap?  What do

15               those 8,000 physicians represent?"

16                    Answer:  "Those 8,000

17               physicians represent physicians that

18               were being accessed by the

19               UnitedHealthcare members under the

20               terms of the contract that the

21               physician had with Care Trust

22               Network that, on June 23rd, '06,

23               when it terminated, if those

24               physicians hadn't joined the network

25               that we were -- that we were
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 1               transitioning to, it would put the

 2               patient potentially in a disruption

 3               situation where they need to decide,

 4               'Do I need to change pediatricians

 5               for my child?  Do I need to change

 6               OB/GYNs for myself or incur higher

 7               out-of-pocket expense?'"

 8               Do you recall that testimony?

 9      A.  Yes.

10      Q.  And since you were here in January, we have

11 seen documents indicating that at least half of those

12 8,000 physicians and providers had zero spend in the

13 year preceding the CTN transition.  Are you aware of

14 that?

15      A.  Yes.

16      Q.  Would you agree, Ms. McFann, that a provider

17 who had a zero spend in the year preceding June of 2006

18 would not, quote, "represent physicians that were being

19 accessed by the UnitedHealthcare members under the

20 terms of the contract that the physician had with the

21 Care Trust Network on June 23, '06, when it

22 terminated"?

23      A.  Can you repeat the question.

24      Q.  Would you agree that a provider who had a zero

25 spend in the preceding year, as of June of 2006, would
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 1 not, quote, "represent physicians that were being

 2 accessed by the UnitedHealthcare members under the

 3 terms of the contract that the physician had with Care

 4 Trust Network on June 23rd, 2006, when it terminated"?

 5      A.  I believe I testified yesterday that, even

 6 those physicians where there was not spend during the

 7 last 12 months still represented an access opportunity

 8 based upon the fact that those customers were accessing

 9 a network which was comprised of 46,000 physicians.

10      Q.  Ms. McFann, I gather you're out of practice

11 here.  I'm going to ask the reporter to read the

12 question again.  And I would like a yes or no answer.

13      MR. KENT:  That's argumentative.  I think she said

14 no.

15      THE COURT:  But she didn't say no.

16          So I gather the answer is no?

17      THE WITNESS:  That's correct.

18      MR. STRUMWASSER:  I'm not clear that the answer is

19 no.

20      Q.  Is it your testimony that a provider who had a

21 zero spend in the preceding year would represent a

22 physician that was being accessed by UnitedHealthcare

23 members under the terms of the contract the physicians

24 had with Care Trust Network on June 23rd, '06?

25      MR. KENT:  Asked and answered.
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 1      THE COURT:  Is your answer no?

 2      THE WITNESS:  I apologize.  I need to hear the

 3 question again.

 4      MR. STRUMWASSER:  Let me -- because I'm trying to

 5 do an exact quote; I want to make sure that we're clear

 6 here.

 7      Q.  The question is whether, in your understanding

 8 of the terms, a provider who had a zero spend was a

 9 physician that was being accessed by UnitedHealthcare

10 members on June 23rd, 2006?

11      A.  My response to that is no.  And I believe that

12 my testimony from yesterday clarified why those

13 physicians were still important to our customers.

14      Q.  So I want to make sure that we're both on the

15 same page here.  Your testimony is that such a

16 physician with a zero spend would not be a physician

17 that was being accessed by a United member on that date

18 but was still important?

19      MR. KENT:  It's asked and answered.

20      THE COURT:  Is that correct, in general?

21      THE WITNESS:  That is correct.

22      THE COURT:  All right.

23      MR. STRUMWASSER:  Q.  Would you agree that, if a

24 provider had a zero spend in the prior year, no member

25 would have to decide with respect to that provider, "Do
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 1 I need to change pediatricians for my child?"

 2      A.  Can you please repeat the question.

 3      Q.  Would you agree that, if a provider had zero

 4 spend in the prior year -- let's say a pediatrician had

 5 zero spend in the prior year.  No member would

 6 reasonably have to decide, "Do I need to change

 7 pediatricians for my child with the loss of the CTN

 8 network?"

 9      A.  I'd agree with that.

10      Q.  And you would agree also that, if an OB/GYN

11 had zero spend in the prior year, no member would have

12 to say, "Do I need to change OB/GYNs for myself or

13 incur higher out-of-pocket expenses?"

14      A.  I'd agree with that.

15      MR. STRUMWASSER:  Give witness a copy of 675 in

16 evidence.

17      THE WITNESS:  I'm ready.

18      MR. STRUMWASSER:  Q.  Do you recognize this

19 document?

20      A.  Yes, I do.

21      Q.  You assisted in drafting it, didn't you?

22      A.  Yes, I did.

23      Q.  And this document was drafted in response to

24 some marketing materials put out by Cigna and Blue

25 Shield that questioned the robustness of United's
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 1 network compared to CTN, right?

 2      A.  That's correct.

 3      Q.  Were you surprised to see those marketing

 4 materials from Cigna and Blue Shield?

 5      A.  It's a competitive marketplace.  I wouldn't

 6 characterize my reaction as surprised.  I would

 7 characterize my reaction as being one of disappointment

 8 that they were not working with the full set of facts.

 9      Q.  So this document, 675, was intended to respond

10 to that -- to those marketing materials, right?

11      A.  This document was intended to respond to those

12 marketing materials, but from an internal-only

13 perspective for our sales teams.

14      Q.  Second paragraph, "The fact is that the newly

15 enhanced UnitedHealthcare network in California (which

16 combines an existing directly contracted

17 UnitedHealthcare network with the existing PacifiCare

18 network) has very little disruption from the CTN

19 network previously accessed by UnitedHealthcare."

20          Do you see that sentence?

21      A.  Yes, I do.

22      Q.  Do you believe that sentence was accurate as

23 of June 1, 2006?

24      A.  Yes, I do.

25      Q.  Do you know how many gap providers had not
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 1 signed contracts with United as of June 1, 2006?

 2      A.  I don't recall.

 3      Q.  About two thirds of the way down on that

 4 paragraph, "United's position is that, on actual

 5 transition date, United anticipates that customers will

 6 have access to a substantially identical or greater

 7 number of providers in CA."  Do you see that?

 8      A.  Yes, I do.

 9      Q.  Actually it's "...in California."

10      THE COURT:  Mm-hmm.

11      MR. STRUMWASSER:  Q.  Do you believe that, on the

12 transition date, United members did in fact have access

13 to a substantially identical or greater number of

14 California providers?

15      A.  I believe that's the case for dates of service

16 6/23/06 and forward.

17      Q.  Turning to the third page, 3771, in the

18 "Facts" section, are you with me?

19      A.  Yes.

20      Q.  Bullet three, this is saying that as of

21 June 1, '06 there were 4,000 specialty physicians who

22 were gap providers, right?

23      A.  Can you get me to the right place?

24      MR. STRUMWASSER:  Sure.  Under "Facts," on 71,

25 third bullet, "Of the approximately 4,000 specialty
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 1 physicians" --

 2      THE COURT:  Okay.  Thank you.

 3      MR. STRUMWASSER:  Q.  The bullet is saying that of

 4 the 4,000 primary physicians -- specialty physicians,

 5 over half of those 4,000 had not been visited by United

 6 members in the past year, correct?

 7      A.  That's what that bullet says.

 8      Q.  And of 4,000 primary physicians in the gap,

 9 again, over half of those had not been visited by

10 United members in the past year, right?

11      A.  I think you're on a different page now.

12      Q.  I'm sorry.  On the next page, correct.

13      THE COURT:  It's also bullet three?

14      MR. STRUMWASSER:  Right.

15      THE WITNESS:  Yes, that's what bullet three says.

16      MR. STRUMWASSER:  Q.  And it's true; isn't it?

17      A.  Yes.

18      Q.  So as of June 1, 2006, there were

19 approximately 8,000 gap providers, but over half of

20 those providers had not seen a United member in the

21 past year, right?

22      A.  That's correct.

23      Q.  And the import of pointing those numbers out

24 to the recipients of this letter, of 675, was to tell

25 them that United didn't need to immediately contract
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 1 with all 8,000 gap providers, right?

 2      A.  The point of pointing that out in the -- in

 3 this internal material for the sales team and others

 4 was to point out, let's make sure that we understand

 5 what the network looked like that these members were

 6 accessing.  Yes, there were 8,000 physicians, gap, and

 7 yes, about half of them didn't have spend.

 8          It did not mean that we didn't need to focus

 9 on contracting with them.  And it should not be

10 misinterpreted as stating that these physicians are not

11 important to our competitive position in the

12 marketplace.

13      Q.  Was that a yes, to my question?

14      THE COURT:  Can you repeat the question.

15          (Record read)

16      THE WITNESS:  And my response that, to clarify, is

17 no, that's not the import of pointing that out.  And I

18 think the rest of my response clarifies the intent of

19 that information.

20      MR. STRUMWASSER:  Q.  So it was not the case that

21 you were telling the recipients of 675 not to worry

22 about disruption because United needn't contract with

23 all 8,000 in order to avoid immediate disruption; that

24 wasn't the purpose of saying that in this letter?

25      A.  I believe I clarified that that was not the
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 1 purpose of stating that in this internal talking points

 2 material.

 3      Q.  You also testified yesterday about Exhibit

 4 469.  Do you recall that one?  That was the overview

 5 report of February 7, '06.

 6          Would your Honor like a copy of that?

 7      THE COURT:  I guess so, yes.

 8      MR. STRUMWASSER:  Q.  Do you recall addressing

 9 this one yesterday?

10      A.  Yes, I do.

11      Q.  Take a look at Page 3583, please.  That page

12 tells us that the number of CTN gap physicians with

13 material spend was approximately 2,650, right?

14      MR. KENT:  Where are the words "material spend"?

15 I'm sorry.

16      THE COURT:  Right there at the second bullet point

17 under "Physician 39,500."

18      THE WITNESS:  So that bullet does reference --

19 yes, that bullet references 2650 TINs with material

20 spend and that recruitment was underway for those

21 providers.

22      MR. STRUMWASSER:  Q.  And you testified yesterday

23 that United was prioritizing its contracting efforts

24 based on spend, right?

25      A.  Yes, that's correct.
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 1      Q.  And that there were two phases; the first

 2 phase consisted of contracting with providers with

 3 $10,000 of spend in 2005, right?

 4      A.  To clarify, I believe I indicated that we had

 5 multiple mailing phases.  And in this slide deck at

 6 this point in time, we had released two phases of

 7 mailings.

 8      Q.  So the answer is yes, you had prioritized for

 9 purposes of the mailing, right?

10      A.  Correct.

11      Q.  And that represented a prioritization of

12 contracting efforts, right?

13      A.  Yes.

14      Q.  And the Phase 1 phase was the top tier of your

15 priorities, right?

16      A.  That's correct.

17      Q.  And they represented $10,000 or more of

18 spend -- actually, yeah, $10,000 or more of spend in

19 the year 2005, right?

20      A.  That's correct.

21      Q.  And there were 729 unique TINs in that

22 category, correct?

23      A.  Yes.

24      Q.  And then Phase 2 was 5,000 -- or between 5,000

25 and 10,000 in spend.  And they represented 2,200 TINs,
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 1 correct?

 2      A.  To clarify, the 2200 TINs was comprised of

 3 three subcategories.  One of the subcategories was

 4 providers with between 5,000 and $10,000 in spend.

 5 Second category, all primary care physicians.  Third

 6 category, those providers from Phase 1 who had

 7 indicated that they were not interested in pursuing a

 8 contract.

 9      Q.  Okay.  So there were fewer than 2,200

10 providers in the 5- to $10,000 range?

11      MR. KENT:  Misstates the document.  These are

12 TINs, not providers.

13      THE COURT:  Okay.

14      MR. STRUMWASSER:  I'll accept the substitution.

15      Q.  There were fewer than 2,200 TINs that

16 represented spends of 5- to 10,000, right?

17      A.  Yes.

18      Q.  And adding 2200 to 729, there were fewer than

19 2,929 TINs having a 2005 spend of $5,000 or more?

20      A.  Correct.

21      Q.  And the 2,200 included everybody, all of the

22 TINs that had spends of 5,000 or more, including those

23 who had more than 10,000, plus the primary care

24 physicians, right?

25      MR. KENT:  Misstates the document.  This is TINs.
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 1 It's not bodies.

 2      MR. STRUMWASSER:  TINs pertain to primary care

 3 physicians.  There are no primary care TINs in this

 4 world.

 5      THE COURT:  It says "all PCP."  But I'm not sure

 6 how the 729 TINs relates to the 2200 because it only

 7 includes the ones that weren't interested in Phase 1.

 8 So there may have been some that dropped out of that.

 9      MR. STRUMWASSER:  Q.  Is that right?

10      A.  That's correct.

11      Q.  So to be safe, something less than 2,929

12 captured all of the TINs having a spend more than 5,000

13 and all of the primary care physicians, including all

14 of those who were not interested in Phase 1, right?

15      A.  Correct.

16      Q.  You testified yesterday that it was important

17 to contract the full 8,000 gap physicians, even those

18 with zero spend, because you had made a commitment to

19 members and employer groups that those physicians would

20 be part of the network and because those zero spend

21 positions represented opportunities to access, right?

22      A.  That's correct.

23      Q.  Now, those physicians don't represent any

24 greater opportunity access than any other physician who

25 was not a part of either the CTN or the PacifiCare
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 1 network, right?

 2      A.  I'm sorry.  Your question confused me.  Could

 3 you please repeat?

 4      Q.  Every physician, indeed, every provider who

 5 was not a member of the PacifiCare network and was not

 6 a member of CTN and did not have a contract with United

 7 represented an opportunity to access, right?

 8      MR. KENT:  It's vague.

 9      THE COURT:  Do you understand the question?

10      THE WITNESS:  I don't understand the question.

11      THE COURT:  Well, are you saying in general every

12 physician is an opportunity to access?

13      MR. STRUMWASSER:  Everybody that's not in the

14 network is an opportunity for access, that's the point.

15      Q.  Would you agree with that?

16      MR. KENT:  Relevance.

17      THE COURT:  Well, I'll allow it.

18      THE WITNESS:  If -- I'm having real trouble

19 understanding the question given the way that we

20 compete in the marketplace with some of these other

21 health plans that you saw there.

22          We compete in the marketplace on a couple of

23 different axes.  There's discounts.  There's percent of

24 spend disrupted.  And then there's the size of the

25 network, as a start.  Those are the three things that
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 1 these customers buy from us.

 2      MR. STRUMWASSER:  I'm not going to move to strike,

 3 but I don't understand that to be responsive to

 4 anything.  Let's start with the terminology.

 5      THE COURT:  She didn't understand question.

 6      MR. STRUMWASSER:  Right.

 7      Q.  So let's start with the terminology.  You used

 8 the phrase "opportunities to access," right?

 9      A.  Yes.

10      Q.  And "opportunities to access" means

11 opportunities for your members to have access to a

12 physician who is not presently in the plan -- in the

13 network, right?

14      A.  I described "opportunities to access" as those

15 physicians who were in the network but did not have any

16 spend attached to them during the previous year.

17      Q.  I'm looking for a definition of the phrase

18 "opportunity to access."  And the only definition I

19 understand for that phrase is it's an opportunity for a

20 member to have access to a provider whom he or she does

21 not presently have access to within the network.  Is

22 that your understanding of what that phrase means?

23      MR. KENT:  It's vague.

24      THE COURT:  Well, I believe that, now, if I

25 understand her testimony, the answer to that is no.
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 1 She's talking about physicians in the network.

 2      THE WITNESS:  That's correct, your Honor.

 3      MR. STRUMWASSER:  Q.  Okay.  And so I've got two

 4 doctors.  I've got Dr. House in Modoc County, who is a

 5 CTN provider that hasn't come into the United network.

 6 And I've got Dr. Chase in San Diego County, who is not

 7 a CTN provider, who is not in the CTN network and is

 8 not in the United network.  Are you with me?

 9      A.  I'm writing it down, but yes.

10      Q.  So the only difference between Dr. House and

11 Dr. Chase is that Dr. House was CTN, Dr. Chase is not.

12 They're both not a member of the United network, and

13 they don't have a contract with you for after June

14 23rd, '06.  Right?  Are you with me?

15      A.  Yes.

16      Q.  A member in Modoc County will not have access

17 within the network to Dr. House if he doesn't come in

18 out of the cold and sign a contract with United, right?

19      A.  That's correct.

20      Q.  A member in San Diego County will not have

21 in-network access to Dr. Chase unless she signs a

22 contract with United, correct?

23      A.  Yes.  And to clarify, if this Dr. Chase is not

24 participating in the CTN network, they don't have an

25 opportunity to access Dr. Chase on an in-network basis
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 1 either before 6/23/06.

 2      Q.  Right.  Okay.  Now, it turns out Dr. House

 3 hadn't seen a United member for ten years.  Is it your

 4 testimony that, if he doesn't come in with a contract

 5 for -- with United, that there will be disruption to

 6 your members on June 24th?

 7      A.  It disrupts the size of their network.  So

 8 while there is not financial disruption to the member

 9 because they were not seeing Dr. House prior to

10 6/23/06, it does represent a disruption in access

11 opportunity, which is what the customers, the employers

12 are looking for us to avoid.

13      Q.  Well, something else that it doesn't disrupt

14 is anybody's patient care, correct?

15      A.  Yes.

16      Q.  And, in fact, you chose not to put the

17 Dr. Houses of the world, the zero-spend CTN doctors, in

18 either Phase 1 or Phase 2, did you?

19      THE COURT:  If they weren't a --

20      MR. STRUMWASSER:  The "Dr. Houses" meaning CTN

21 people who had zero spend.

22      MR. KENT:  I think our houses are chasing our --

23      THE COURT:  No, but the -- if he wasn't a primary

24 care physician --

25      MR. STRUMWASSER:  Q.  I'd like you to assume
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 1 Dr. House is not a primary care physician.  Are you

 2 with me?

 3      THE COURT:  So then the question is, you wouldn't

 4 have mailed out to him in Phase 1 or Phase 2?

 5      THE WITNESS:  It's very unlikely he would have

 6 received a contract in Phase 1 or Phase 2.

 7      THE COURT:  Okay.

 8      MR. STRUMWASSER:  Q.  So the physicians who did

 9 have positive claim spend in the previous year, those

10 were the physicians who truly matter to you, right?

11      MR. KENT:  Misstates the prior testimony.

12      THE COURT:  I'll allow it.

13      THE WITNESS:  I made no value judgments on whether

14 or not a physician truly mattered to me.

15      MR. STRUMWASSER:  Q.  Would you agree, then, that

16 physicians who did have claim spend in the previous

17 year, they were the physicians who truly mattered?

18      A.  No.  They were the physicians who received --

19 who are prioritized for the first rounds of mailings.

20      MR. STRUMWASSER:  I'm going show the witness a

21 copy of 676 in evidence.

22      THE WITNESS:  I'm ready.

23      MR. STRUMWASSER:  Q.  Okay.  Turn to Page 5921,

24 the second page, in the section entitled, "The Right

25 Doctors."  Do you see that?



10752

 1      A.  Yes.

 2      Q.  Do you see that the first sentence says that

 3 an important question to ask is how many of those

 4 doctors do members actually access, right?

 5      A.  Yes.

 6      Q.  And then a little further down, it says,

 7 "Our...analysis" shows that 3,000 of 7,000 had zero

 8 claim spend.  Do you see that?

 9      A.  Yes.

10      Q.  And, "Of the remaining 4,000...we focused our

11 recruiting activities by prioritizing by claims volume

12 and specialty," do you see that?

13      A.  Yes.

14      Q.  And the last sentence, "We are very confident

15 we will get the doctors that truly matter, particularly

16 since we've successfully recruited 2300 of the 4,000

17 with claims spend already," do you see that?

18      A.  Yes.

19      Q.  And you participated in the drafting of this

20 document, didn't you?

21      A.  I was one of the contributors, yes.

22      MR. STRUMWASSER:  Our next in order, your Honor.

23      THE COURT:  754.

24          (Department's Exhibit 754, PAC0795917

25           marked for identification)
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 1      THE COURT:  754 is an e-mail with a top date of

 2 June 7, 2006.

 3          Can I remove the confidentiality on this one?

 4      MR. KENT:  Yes.

 5      THE WITNESS:  I'm ready.

 6      MR. STRUMWASSER:  Q.  Okay.  So we have here an

 7 e-mail chain regarding the development of what became

 8 676, right?

 9      A.  Yes, that's correct.

10      Q.  And the attachment to 754 is in fact the June

11 2006 draft of this document that became 676, right?

12      A.  Yes.

13      Q.  And it reflects your edits, right?

14      A.  That would be the case, although I can't tell

15 which ones were my edits because the red lines don't

16 appear in here.

17      Q.  I assure you we didn't suppress them.

18          So this June '06 update, this is giving an

19 update on United's recontracting efforts on the CTN

20 transition, right?

21      A.  Yes.

22      Q.  And the first paragraph reports that this

23 effort is going very well, correct?

24      A.  Yes.

25      Q.  And that United expects "minimal disruption
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 1 from our current customers and a much bigger and

 2 competitive network going forward," right?

 3      A.  Yes.

 4      Q.  And the reason for the conclusion that the

 5 effort is going well and that there is "minimum

 6 disruption from our current customers" is precisely

 7 that you have been successful at contracting with the

 8 providers that truly matter, correct?

 9      A.  That is one of the reasons.  But as you note

10 from reading the materials, it is not the only reason.

11      MR. STRUMWASSER:  755, your Honor?

12      THE COURT:  755.  This is the "California &

13 Pacific Region Network Update," dated June 2006.

14          (Department's Exhibit 755, PAC0479116

15           marked for identification)

16      THE WITNESS:  I'm ready.

17      MR. STRUMWASSER:  Q.  Do you recognize this

18 document?

19      A.  Yes.

20      Q.  And you assisted in drafting it, right?

21      A.  I don't recall assisting in drafting this one,

22 but I recognize it.

23      Q.  Okay.  Turn, please, to 9121.  We have here a

24 chart of United's recontracting process, right?

25      A.  Yes.
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 1      Q.  And in the second column, second row, you have

 2 identified 4,000 zero claimant utilization, right?

 3      A.  Yes.

 4      Q.  That's the number of gap physicians who had

 5 zero claim activity in the prior year, right?

 6      A.  Yes.

 7      Q.  By the way, the last two rows have the same

 8 label and different numbers.  Do you know why that is?

 9      MR. KENT:  I'm sorry.  The last two rows?

10      THE COURT:  Yes, the last two, "Total New UHC

11 Network As Of 6/13/06," and one has the 330 number, one

12 has a 333 number.

13      THE WITNESS:  I don't know.  I don't know why,

14 sitting here four years later, why that would be.

15      MR. STRUMWASSER:  Q.  Back to 9118, please.

16          Under "California," we see that one of the

17 network strategies for California and the Pacific

18 region was to move -- and specifically for California,

19 was to move all existing PHS contracts onto UHC

20 contract paper and pricing.  Do you see that?

21      A.  Yes.

22      Q.  Do you agree that that was, in fact, United's

23 California strategy as of June 2006?

24      A.  Yes.  And to clarify, as I have testified

25 before, we did not commence executing on that until
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 1 later in 2006.

 2      Q.  So is it your testimony now that no PacifiCare

 3 network providers were canceled at PacifiCare for the

 4 purpose of moving them onto United paper in the

 5 beginning of -- first half of 2006?

 6      MR. KENT:  That's argumentative.

 7      THE COURT:  Overruled.

 8      THE WITNESS:  No, that's not my testimony.  My

 9 testimony remains consistent with what I testified in

10 January and March, that legacy PacifiCare elected to

11 terminate certain IPA relationships and to contract

12 directly with the physicians.

13      MR. STRUMWASSER:  Q.  Ms. McFann, on that specific

14 point, prior to any conception of PacifiCare being

15 acquired by United, your testimony is that PacifiCare

16 came up with a decision to eventually recontract with

17 certain IPAs or with certain providers who were in

18 IPAs, right?

19      A.  Yes.

20      Q.  And so now, here it is, the beginning of 2006.

21 You are in an intense project to contract with

22 providers whom United had been accessing through the

23 CTN network, correct?

24      A.  Correct.

25      Q.  Was any thought given, to the best of your
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 1 knowledge, to say, "You know what?  We've already

 2 got" -- "We're chewing a lot already.  Why don't we

 3 wait for a while before we cancel any more docs in IPAs

 4 so we don't overburden our system that's supposed to

 5 process this recontracting"?

 6      MR. KENT:  Argumentative, no foundation.

 7      THE COURT:  If you know.

 8      THE WITNESS:  I don't recall any discussions

 9 around that in early 2006.

10      MR. STRUMWASSER:  Q.  Now, in fact, this point

11 about moving all existing PHS contracts onto UHC

12 contract paper and pricing, that wasn't just a June

13 2006 strategy.  That was a going in strategy even

14 before the acquisition closed, right?

15      A.  Yes.

16      Q.  Do you have your copy of Exhibit 8 up there

17 that we discussed earlier today?

18      A.  Okay.

19      Q.  Now, at this meeting, I believe you testified

20 that you were explaining to CDI the challenges with the

21 CTN transition that United faced in 2006, right?

22      A.  Yes, that's correct.

23      Q.  And on Pages 1867, -8 and -9, you're

24 explaining to CDI that these challenges --

25 retro-effective contract loads, fee schedule
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 1 corrections, and demographic errors -- were caused by

 2 the CTN transition, right?

 3      A.  Yes.

 4      Q.  And I'm sorry.  Were you -- did you say that

 5 you were the principal spokesperson for PacifiCare and

 6 United on those three pages?

 7      A.  Yes.

 8      Q.  So,for example on 1867, the retro-effective

 9 contract loads, you say that the root cause of the

10 problems -- you call challenges -- attributable to

11 retro-effective contract loads was speedy network

12 transition and mitigation of member disruption for

13 newly recruited physicians, right?

14      A.  Yes.

15      Q.  Now, by "speedy transition," you mean the

16 speed with which you undertook to replace the CTN

17 network by June 23, '06, correct?

18      A.  No.  I believe I was referencing the fact that

19 we had 180 days within which to do it as opposed to any

20 other longer length of time.

21      Q.  And you had 180 days because you had to get it

22 by June 23, '06, right?

23      A.  Yes.

24      Q.  And had the transition been less speedy, you

25 would have had fewer challenges arising out of the
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 1 retro-effective contract loads, right?

 2      A.  Yes.  Had we had an opportunity to have a year

 3 or longer, I believe that we could have mitigated some

 4 of that.

 5      Q.  Would you agree that, just as if you had had a

 6 year rather than six months, you could have mitigated

 7 some of that -- you also could have mitigated some of

 8 that if you had attempted to recontract with half as

 9 many physicians as you undertook to recontract with?

10      A.  I don't know.  I'd to have speculate on that.

11      Q.  You don't have an opinion about whether you

12 would have had fewer disruptions, fewer -- I don't want

13 to use the word "disruptions" -- you would have had

14 fewer challenges if you had had fewer contracts to

15 process and negotiate?

16      A.  I don't have an opinion because that opinion

17 wouldn't be relying upon the facts that I did have,

18 which is that we had a significant number of physicians

19 we need to bring into network.

20      Q.  Ms. McFann, was a conscious decision made to,

21 in this first six months, go beyond the Phase 1

22 providers, go beyond the Phase 2 providers, and go

23 beyond all the other providers who had positive spend

24 in the prior year, was a conscious decision made to

25 keep on going and go after the balance of the CTN
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 1 network?

 2      A.  Yes, it was.

 3      Q.  And was consideration given to the possibility

 4 that, in doing that, you were essentially doubling the

 5 number of providers you had to deal with and that that

 6 might lead to challenges?

 7      A.  Certainly there was consideration given for

 8 pursuing all 8,000 gap providers, but that conscious

 9 decision was made because of the way that we -- because

10 of the commitment that we made to the customers around

11 it's not just about financial disruption; it's about

12 the size of the network that we promised to deliver

13 them.

14      Q.  And in the course of that conscious

15 consideration, was conscious consideration also given

16 to the roughly doubling the administrative burden of

17 going after all 8,000 and the potential for errors and

18 disruption of provider relationships?

19      A.  There was conscious consideration given to the

20 resources and the hard work that we needed to undertake

21 to do that, which is why we dramatically increased the

22 number of network management staff, for example, that

23 were focused on bringing those physicians into network,

24 which is also why we changed internal processes and

25 took other steps to streamline the process.
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 1          And at the end of the day, it did not result

 2 in significant impact to the PLHIC providers.

 3      Q.  So is it your opinion that -- is it your

 4 recollection that the folks who made that decision

 5 about how many providers to recontract with, how fast,

 6 were conscious that, in going for the full 8,000, they

 7 were going to have more challenges due to

 8 retro-effective contract loads?

 9      MR. KENT:  Asked and answered.

10      THE COURT:  Overruled.

11      THE WITNESS:  Could you repeat the question?

12          (Record read)

13      THE COURT:  If you know.

14      THE WITNESS:  It was not foreseeable that we would

15 have this volume of retro-effective contract loads.

16 And I believe we took steps to mitigate against them,

17 as I described in my testimony of yesterday.

18      MR. STRUMWASSER:  Q.  Now, in fact, you have

19 retro-effective contract loads with every recontracting

20 cycle, don't you?

21      A.  They are a risk on our major recontracting

22 cycle dates, yes.

23      Q.  And so is it normal when you are looking

24 toward the next major recontracting cycle date that we

25 have X contracts to renew and that some percentage of X
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 1 are going to -- as sure as the sun rises in the east

 2 and sets in the west, some percentage of those are

 3 going to wind up being retro-effective contract dates?

 4      A.  Yes.

 5      Q.  So as a general proposition, the more

 6 contracting you do, the more retro contract loads you

 7 know you're going to have, right?

 8      A.  It's a risk, yes, against which we took some

 9 steps to mitigate.

10      Q.  And you're satisfied that you did a good job

11 of mitigating against those risks in 2006?

12      A.  I think that, looking back, we might have

13 taken some additional steps with physicians or with

14 hospitals.  I wouldn't -- but we tried to foresee what

15 we could.  We tried to anticipate what we could.

16          You know, there are some lessons learned

17 associated with that.  I would never call myself

18 satisfied with any level of performance.

19      Q.  What additional steps with respect to

20 physicians?

21      A.  I'm having trouble answering because it's been

22 so long.  So -- I think it's possible that one thing we

23 could have done is to alert the physician upon our

24 completing contract load so that he could be assured or

25 she could be assured to go ahead and drop their claims



10763

 1 as opposed to waiting for the high sign.

 2          They waited typically -- we asked them to wait

 3 until we returned the contract to them.  But that's

 4 possibly a process step we could have implemented to

 5 improve upon that.

 6      Q.  No others come to mind with respect to

 7 physicians?

 8      MR. KENT:  Calls for speculation.

 9      THE COURT:  Overruled.

10      THE WITNESS:  I'd have -- I'd have to mine my

11 memory, Mr. Strumwasser.  It has been quite a while.

12      MR. STRUMWASSER:  Q.  Would you have done anything

13 different with respect to the initial set of

14 instructions you provided the providers on how to

15 complete their contracts?

16      A.  Yes.  And actually, we improved upon those

17 instructions in, I think, 2007 by working with the CMA

18 to improve upon those instructions.

19      Q.  Those improvements worked, right?  You had

20 fewer rejections thereafter, right?

21      A.  We definitely saw an uptick in the number of

22 clean contracts we received from the physicians.

23      Q.  What about controls on data entry?  Would

24 you -- would you today, if you were doing it over

25 again, have instituted in 2006 better controls on data
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 1 entry for contracts?

 2      MR. KENT:  No foundation, vague, calls for

 3 speculation.

 4      THE COURT:  If you know.

 5      THE WITNESS:  I'm afraid I don't know what you

 6 mean by "data entry."

 7      MR. STRUMWASSER:  Q.  How about demographics

 8 entry?

 9      A.  So demographics entry was handled by network

10 operations, which was not an area that I controlled.

11      Q.  Not your problem?

12      MR. KENT:  That's argumentative.

13      THE COURT:  Sustained.

14      MR. STRUMWASSER:  Q.  How about fee schedule

15 entry?  Is that also something you didn't have an

16 opinion on whether there should have been better

17 controls for?

18      A.  I believe I testified to the CDI that I

19 identified several areas where we needed to improve

20 controls.  And I implemented those controls.

21      Q.  How about explaining to the providers in

22 advance why you aren't able to meet their CTN rates?

23      A.  I believe we -- we included that information

24 in the FAQs that we gave to the recruiters.

25      Q.  When?
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 1      A.  We have the document that we reviewed

 2 yesterday.  And I believe that, on the first page of

 3 that document, it articulated the question and answer

 4 as to how these rates compared to CTN.

 5      MR. KENT:  Is this a good time to take a short

 6 break or --

 7      MR. STRUMWASSER:  No, not yet.

 8      THE COURT:  Let him....

 9      MR. STRUMWASSER:  Q.  The document that we have is

10 8/21/06, that's Exhibit 5351.

11          To your knowledge, were those instructions

12 given to the feet on the street recruiters starting in

13 January?

14      THE COURT:  Of '06?

15      MR. STRUMWASSER:  '06, yes.

16      THE WITNESS:  We had not formed the feet on the

17 street recruiters until early spring 2006.  So there

18 were no such recruiters in January 2006.

19      MR. STRUMWASSER:  Q.  How about early spring of

20 2006?

21      A.  Yes, I believe so.

22      Q.  Who was doing the negotiations and offering

23 and the like in January, February, March?

24      A.  In February, it would have been the California

25 network management staff as well as the other Pacific
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 1 region network management staff.

 2      Q.  You're aware that from the beginning there was

 3 this concern on the part of providers that the offers

 4 that were being made were lower in some cases than the

 5 CTN rates they were receiving, right?

 6      A.  Yes, there were some providers that asserted

 7 that the rates were lower than what they enjoyed under

 8 CTN.

 9      Q.  They were concerned about that in part because

10 they didn't know that you didn't know that you had no

11 access to the CTN rates, right?

12      MR. KENT:  Calls for speculation, it's vague.

13      THE COURT:  Overruled.

14      THE WITNESS:  They didn't know that we didn't

15 know?

16      THE COURT:  No.

17      MR. KENT:  That's what the question is.

18      THE COURT:  But they didn't know what information

19 you had or could use concerning that prior fee

20 schedule.

21      THE WITNESS:  I don't know what the providers knew

22 at that point.

23      MR. STRUMWASSER:  Q.  So if I told you that there

24 was a problem that providers were -- who were being

25 offered reimbursement rates lower than their CTN rates
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 1 didn't realize that United didn't have access to those

 2 CTN rates, that would be news to you?

 3      MR. KENT:  No foundation, vague as to time.

 4      THE COURT:  If you know.  And obviously I think

 5 we're talking early 2006.

 6      MR. STRUMWASSER:  Yes, early 2006.

 7      THE WITNESS:  I don't know what the providers knew

 8 at that point about our DOJ judgment.

 9      MR. STRUMWASSER:  Okay.

10          Not yet, but shortly.  I'd like to finish this

11 exhibit.

12      Q.  Now, in this -- back on 1867, we have the root

13 cause, speedy network transition, and mitigation of

14 member disruption for newly recruited physicians.

15          Would you agree that there was no

16 mitigation -- there was no immediate member disruption

17 to be mitigated with respect to the zero spend

18 providers?

19      A.  Yes.

20      Q.  Now, in the presentation to CDI on 1865, we

21 have reference to the gap consisting of 25 hospitals

22 and 8,000 physicians.  Do you see that?

23      A.  Yes.

24      Q.  Ms. McFann, where in this presentation would I

25 find your explaining to CDI in March of 2007, "But, you
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 1 know, of those 8,000 physicians, half of them had zero

 2 spend"?

 3      A.  I don't have an explicit bullet about this in

 4 this presentation.  I don't recall if it came up during

 5 the presentation.

 6      Q.  You don't recall telling CDI at the meeting

 7 that half of the 8,000 did not have any claim activity

 8 in the last year, do you?

 9      A.  I don't recall that from the L.A. meeting.

10      Q.  And you didn't tell CDI about the number of --

11 the number among the 8,000 that had no material spend,

12 right?

13      A.  I don't recall from that meeting if I said

14 anything about that.

15      MR. STRUMWASSER:  This is a good time, your Honor.

16      THE COURT:  Okay.  15 minutes.

17          (Recess taken)

18      THE COURT:  Okay.  Go back on the record.

19      MR. STRUMWASSER:  Your Honor, I'm going to give

20 the witness a copy of 5259 in evidence.

21      THE COURT:  Do I have it -- oh, okay.

22      THE WITNESS:  I'm ready.

23      MR. STRUMWASSER:  Q.  Do you recognize 5259?

24      A.  I'm not on the e-mail distribution.

25      Q.  Do you recall whether you saw it?
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 1      A.  I do recall Ms. Berkel reaching out to me at

 2 about this time regarding some questions that Ms. Rosen

 3 had posed.  But I was not on this e-mail distribution.

 4      Q.  And this e-mail concerns some questions that

 5 the Department of Insurance had followed up with after

 6 the March '07 meeting, right?

 7      A.  It appears so.

 8      Q.  And under "Recontracting," on the first page,

 9 the company represents that the number of CTN gap

10 providers that United contracted with was 9,000, right?

11      A.  That's what's written here.

12      Q.  Do you know how that 9,000 figure was arrived

13 at?

14      A.  I recall Ms. Berkel reaching out to me to

15 provide some edits on a draft version of a response to

16 this question.

17      MR. STRUMWASSER:  Show the witness a copy of

18 Exhibit 622 in evidence.

19      THE COURT:  All right.

20      THE WITNESS:  I'm ready.

21      MR. STRUMWASSER:  Q.  Do you recall seeing this

22 e-mail, Exhibit 622?

23      A.  Yes, I do.

24      Q.  Ms. Berkel is distributing an early draft of

25 what became the company's response in 5259, correct?
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 1      A.  Yes.

 2      Q.  And the attachment has the text of the

 3 proposed response, correct?

 4      A.  Yes.  This appears to be an early draft of the

 5 response.

 6      Q.  And the first page of the attachment, Bates

 7 0677, we have the "Recontracting" section.  Do you see

 8 it?

 9      A.  Yes.

10      Q.  And at the end of that section, we have the

11 sentence, "Of the 9,000 new contracts, more than half

12 were CTN providers missing from the PLHIC network."  Do

13 you see that?

14      A.  Yes.

15      Q.  So this draft, had it gone out in this form,

16 would have advised CDI that there were 9,000 new

17 contracts, over half of them with CTN providers missing

18 from the PLHIC network, correct?

19      A.  Yes.

20      Q.  Or, to put it differently, that less than half

21 of the 9,000 were gap physicians, correct?

22      A.  Depends by what you mean of the "gap

23 physicians."  Do you mean CTN gap physicians?

24      Q.  Do you know a different definition?

25      A.  I've just -- I apologize.  I'm just asking for
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 1 clarity.  Could you please repeat the question?

 2      Q.  No.  I'll ask a different one then.

 3          What is your understanding of the phrase "gap

 4 physicians" as that phrase is being used in connection

 5 with the Care Trust Network transition in 2006?

 6      A.  CTN gap providers were those who were

 7 participating in the CTN network but not participating

 8 in the PLHIC network.

 9      Q.  And according to the last sentence of the

10 recontracting section on 0677, only half or less than

11 half of the 9,000 new contracts were with CTN gap

12 providers, correct?

13      A.  That's what's being stated here.

14      MR. STRUMWASSER:  Exhibit 623 in evidence, your

15 Honor.

16      THE WITNESS:  I'm ready.

17      MR. STRUMWASSER:  Q.  This is a reply to

18 Ms. Berkel in which you provide her some suggested

19 edits to the attachment in 622, correct?

20      A.  Yes, that's correct.

21      Q.  And you, on 3204, under "Recontracting," you

22 changed what was the last sentence to read, "The 9,000

23 newly recruited physicians were CTN providers missing

24 from the PLHIC network."  Do you see that?

25      A.  Yes.
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 1      Q.  Then you explain the reasons for the change in

 2 a note to Sue.  "As I thought through our logic later

 3 this evening, I recalled that we've portrayed the 9K on

 4 the slides as being CTN gap recruitment.  So I aligned

 5 to that [sic]."  Do you see that?

 6      THE COURT:  Says "...so aligning to that."

 7      MR. STRUMWASSER:  "So aligning to that," thank

 8 you, your Honor.

 9      Q.  Do you see that, Ms. McFann?

10      A.  Yes, I do.

11      Q.  So you have proposed to change the text of the

12 response to the Department to align the explanation of

13 the 9,000 number to the previous portrayal of that

14 number as gap physicians, right?

15      A.  That's what I've noted here, yes.

16      Q.  So it was your intent that United tell CDI

17 that all 9,000 of the newly recruited physicians were

18 gap physicians, correct?

19      A.  No, it was my intent to align to a

20 presentation we provided to Ms. Rosen about a week

21 earlier where we showed some of the same information

22 we've reviewed here.  We showed -- in fact, I think

23 much of the material was pulled from the March 7th,

24 2007 presentation.  And I believe we showed Ms. Rosen

25 an 8,000-physician gap.  And I believe we also showed
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 1 Ms. Rosen that we successfully brought in 9,000

 2 physicians into the network.  And that's -- when I

 3 refer to 9,000, I'm referring to that number on that

 4 presentation.

 5      Q.  Ms. McFann, the fact that you felt you had to

 6 rewrite it this way in order to align with that

 7 presentation indicates that what you had told the

 8 Department at the March meeting was that the 9,000

 9 number was the number of CTN gap physicians, right?

10      A.  No, that's not what I -- that's in fact not

11 what I said at the March 15th, 2007 meeting with

12 Ms. Rosen.  And that's not what's in that slide deck

13 that supported that meeting.

14      Q.  Let's look at the slide deck.  Exhibit 8?

15 Have you got it there?

16      A.  Exhibit 8 was from the presentation to the Los

17 Angeles CDI staff.  There was a subsequent meeting with

18 Ms. Rosen about a week later, and that's what I was

19 referring to.

20      Q.  Let's go to Exhibit 8 first.

21          Turn Page 1866, please.

22      A.  Yes.

23      Q.  So you would agree, would you not, that on

24 March 7, 2007, you represented to the Department of

25 Insurance that there were 9,000 gap physicians, right?
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 1      A.  No.  I represented to the Department of

 2 Insurance 46,000 less 38,000 is 8,000 physician gap.

 3 And that is actually appearing as well on Page 1865.

 4      Q.  Well, there's only one column on 1865 -- on

 5 1866, rather, that contains a -- that contains the

 6 heading "Gap as of 12/31/06," right?

 7      A.  Yes.

 8      Q.  And that column identifies 9,000 physicians

 9 and 21 hospitals, right?

10      A.  Yes.

11      Q.  And on 1865, you don't say that 8,000 is the

12 number of gap physicians; rather, you say that the gap

13 includes 25 hospitals and 8,000 physicians, don't you?

14      MR. KENT:  Your Honor, this is such an unnecessary

15 use of time.  The document speaks for itself.  It talks

16 about an 8,000-physician gap.

17      THE COURT:  Okay.  It does.

18      MR. STRUMWASSER:  All right?

19      THE COURT:  All right.

20      MR. STRUMWASSER:  Q.  So we are together here that

21 what it says on 65 is that there is -- that the gap

22 includes 8,000 physicians, right?

23      A.  Yes.  And that is validated further on Page

24 1866 when you look at the difference between CTN as of

25 1/1/06 and PacifiCare overlap as of 1/1/06.  There is
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 1 the 8,000-physician gap.

 2          And I do recall pointing that out during the

 3 meeting with the Los Angeles staff of CDI.

 4      Q.  So what does the "Gap of 12/31/06" purport to

 5 be?

 6      A.  That is the number of physicians and number of

 7 hospitals that we brought into the network by 12/31/06.

 8      Q.  To what is that a gap?

 9      A.  If you are suggesting that we -- that our

10 column header was not clear, then maybe the column

11 header wasn't clear.

12          But as I have testified on several occasions,

13 we brought into network 9,000 physicians, 21

14 facilities.  And that is consistent with what I shared

15 with the CDI on March 7th and with what I shared with

16 Ms. Rosen about a week later.

17      Q.  Do you have a copy of 5252 up there?  That's

18 the polychromatic slide show that we had from

19 Ms. Berkel.

20      THE COURT:  It's not polychromatic here.

21      MR. STRUMWASSER:  Does your Honor have it?

22      THE COURT:  I think so.  I have the portrait

23 version.

24      THE WITNESS:  I have that.

25      MR. STRUMWASSER:  Q.  Turn to the second page,
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 1 please.  We have -- first of all, did you give

 2 Ms. Berkel the numbers on Bates 6928?

 3      A.  These numbers are ones that we've used

 4 consistently within the organization since March 2007.

 5 So I'm not entirely sure if these were -- which of our

 6 multiple presentations on this to the CDI that these

 7 were pulled from for Sue's slide deck.

 8      Q.  Are you the source of that information, either

 9 directly or by being the source of the antecedent

10 documents?

11      A.  I am the source of that information way back

12 from March 2007.

13      Q.  Now, Ms. Berkel testified that the column

14 titled "Gap/Added" reflected the number of providers

15 that had to be added prior to June 23, '06 to avoid any

16 disruption.  Do you agree with that characterization?

17      MR. KENT:  There's no foundation.

18      THE COURT:  If you know.

19      THE WITNESS:  I -- I don't know.

20      MR. STRUMWASSER:  Q.  You don't know whether you

21 agree with that characterization?

22      A.  I don't know where Ms. Berkel came to that

23 conclusion.

24      Q.  I didn't ask you that.  I asked you whether

25 you agreed with that characterization.
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 1      A.  No, I don't agree with that characterization.

 2      Q.  And in fact, the number of providers that

 3 needed to be added to avoid disruption was roughly

 4 4,000 providers, correct?

 5      A.  Yes, to avoid financial disruption.  But as

 6 we've said -- as I've said before, the other 4,000 were

 7 not unimportant.

 8      Q.  And also to avoid service disruption to

 9 members, right?  That's all you needed to avoid service

10 disruption?

11      A.  Sure, to avoid service disruption.

12      MR. STRUMWASSER:  What are we on, your Honor?

13      THE COURT:  756.

14          756 is an e-mail with a top date of July 10th,

15 2007.

16          (Department's Exhibit 756, PAC0458170

17           marked for identification)

18      THE WITNESS:  I'm ready.

19      MR. STRUMWASSER:  Q.  Recognize this e-mail?

20      A.  Yes, I recognize it.

21      Q.  Do you recognize the attachment?

22      A.  I'm afraid I don't have an attachment.  I have

23 a four-page e-mail.

24      THE COURT:  That's what I have as well.

25      MR. STRUMWASSER:  Q.  So the e-mail chain starts
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 1 on 8173, an e-mail from Ms. Balbone.  And she's

 2 collecting some information about your CTN gap efforts

 3 in California, right?

 4      A.  Yes.

 5      Q.  And the most recent numbers she has are total

 6 number of physicians, ancillaries, and hospital gaps

 7 closed, 2,918 as of 1/15, right?

 8      A.  Yes.

 9      Q.  And that's 1/15/07, right?

10      A.  I guess so.  She doesn't put a year on it.  I

11 would assume so.

12      Q.  It wouldn't be '08, right?  It would have to

13 be before July of '07, right?

14      A.  It definitely wouldn't be '08.

15      Q.  And the "21 out of 25 hospital gaps closed

16 totalling 19.2 million in spend as of 12/06," do you

17 see that?

18      A.  Yes.

19      MR. STRUMWASSER:  757, your Honor?

20      THE COURT:  Correct.

21          757 is a graph -- two graphs for the week of

22 1/15.

23      MR. STRUMWASSER:  And I think it's clear from the

24 date range it's 1/15/07.

25          (Department's Exhibit 757, PAC0809105
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 1           marked for identification)

 2      MR. STRUMWASSER:  Your Honor, with respect to 756,

 3 the document was unitized with an attachment, and we'll

 4 just substitute a version that's got that.

 5      THE COURT:  Okay.

 6          So this document needs to be the last

 7 document.

 8      MR. STRUMWASSER:  Yes.

 9      THE WITNESS:  I'm ready.

10      MR. STRUMWASSER:  Q.  Have you seen this document

11 before?

12      A.  Yeah.

13      Q.  And it also reflects the number of CTN gap

14 physicians, ancillary, and hospitals added up to

15 January 2007, right?

16      A.  To clarify, it's the number of contracts, not

17 physicians.  Because multiple physicians, multiple

18 ancillaries could be under a single contract.

19      Q.  So what we have here is that, as of January of

20 '07, there are 2,918 physician, ancillary, and hospital

21 gap providers that have been added; is that right?

22      MR. KENT:  Misstates the prior testimony.

23      THE COURT:  She just said "contracts that have

24 been added."

25      MR. STRUMWASSER:  Yes, yes.  That's right.
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 1      Q.  Contracts that have been added; is that right?

 2      A.  Correct.

 3      Q.  Do you know roughly how many, say, physicians

 4 that amounts to?

 5      A.  That would amount to roughly the 9,000

 6 physicians that we've reported were brought into

 7 network by 12/31/06.

 8      THE COURT:  Okay?

 9      MR. STRUMWASSER:  Yes.

10      THE COURT:  9:00 o'clock tomorrow.

11          (Whereupon, the proceedings recessed

12           at 11:56 o'clock a.m.)

13
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 1 WEDNESDAY, AUGUST 25, 2010; 9:00 A.M. DEPARTMENT A;

 2 ELIHU HARRIS STATE BUILDING; 1515 CLAY STREET; RUTH

 3 ASTLE, ADMINISTRATIVE LAW JUDGE

 4                           -oOo-

 5          THE COURT:  This is on the record.  This is

 6 before the Insurance Commissioner of the State of

 7 California in the matter of PacifiCare Life and Health

 8 Insurance Company.  This is OAH Case Number 2009061395

 9 and Agency Case Number UPA 2007-00004.

10          Today's date is August 25th, 2010.  Counsel are

11 present, and Respondent in the person of Ms. McFann is

12 on the stand.

13          Go ahead.

14                CROSS-EXAMINATION (CONT'D)

15 BY MR. STRUMWASSER:

16     Q.   Good morning.

17     A.   Good morning.

18     Q.   Do you have a copy of 5353 up there?  Do you

19 know, Ms. McFann, how this document came to be here?

20 The specific question I am asking really is this:  There

21 was a production and this document itself was not in it.

22 We had other versions of this document on other dates,

23 but we don't have the 8/21/06 version.  So do you know

24 where this document came from?

25     A.   It came from my shared drive.  The same place
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 1 that every other document I would expect had been

 2 produced had come from.

 3     Q.   This is an area on your server that you have

 4 dominion over?

 5     A.   Yes.

 6     Q.   Sometime ago -- it now feels like a very long

 7 time ago -- you were asked to produce some documents;

 8 right?

 9     A.   Yes.

10     Q.   May I safely assume that you supervised the

11 response to that?

12     A.   Yes.

13     Q.   Did you direct folks to that shared drive?

14     A.   Yes, I did.

15     Q.   Do you know in what directory this was found?

16     A.   It was where this was, in my E. McFann server

17 under Pacific Region, under sub folder CTN Transition

18 under sub folder Feet on the Street.

19     Q.   And when you came to be working with this

20 document in the past month or so in connection with your

21 appearance here, did you retrieve it from that shared

22 drive yourself or was it given to you by somebody?

23     A.   I believe I retrieved this version here.  But

24 it is possible that it was retrieved through document

25 production way back when I informed the relevant people
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 1 where they could find all my documents.

 2     Q.   Did you retrieve any other documents from your

 3 shared drive in connection with this testimony here?

 4     A.   I think I indicated that the welcome packet

 5 was -- I'm sorry, the cutover communication was.  But I

 6 believe that that had also been produced numerous times,

 7 or at least parts of it.

 8     Q.   When you told people way back when what to

 9 produce, what was the high level directory that you

10 pointed them to or directories?

11     A.   I pointed them to E. McFann Pacific Region and

12 E. McFann Point, as well as all my Lotus notes archiving

13 and all of my Outlook archiving.

14     Q.   And as far as 5350, the Dashboard, is this also

15 a document you retrieved from some place as opposed to

16 being handed by somebody?

17     A.   This is the native format version of document

18 that had been pulled out in @.tif, I believe, from my

19 shared drive during the course of discovery, and my

20 response to the document discovery.

21     Q.   The shared drive would have it in .tif, not the

22 native form; right?

23     A.   Correct.

24     Q.   Which directory, do you know?

25     A.   E.  McFann Pacific Region, CTN Transition
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 1 Weekly Reports I think was the sub directory.

 2          MR. STRUMWASSER:  Your Honor, I am not trying

 3 to make a federal case out of it or anything.  I would

 4 appreciate it if Counsel would make sure that everything

 5 in the CTN transition and all sub directories was, in

 6 fact, searched and produced from.

 7          MR. KENT:  That's fine.  On this particular

 8 document, the Dashboard, I explained at the beginning of

 9 the session yesterday, we produced more than ten

10 different versions of this.  It was updated weekly.

11          THE COURT:  I don't think that is his

12 complaint.  Now he is worried and there is a suspicion

13 that there may be something else he didn't get, so if

14 you could check.

15          MR. KENT:  We'll double check.  As you recall

16 we produced hundreds of thousands of pages from this

17 woman's files.

18          THE COURT:  I understand.  But because of the

19 circumstances, if you could just check and make sure

20 there wasn't something else.

21          MR. KENT:  We will.

22 BY MR. STRUMWASSER:

23     Q.   Do you have 756 and 757 handy?

24     A.   Yes, I do.

25     Q.   You testified these two exhibits reflected the
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 1 number of contracts as opposed to physicians that United

 2 added in 2006; right?

 3     A.   Yes, I testified to that.

 4     Q.   So am I correct then that you were able to add

 5 9,000 providers, over 9,000 providers, and 2,918

 6 contracts?

 7     A.   Yes.

 8     Q.   So that is the number of contracts that had to

 9 be negotiated, 2,198, not 9,000; right?

10     A.   That was the number of contracts that we

11 negotiated.

12     Q.   So now going back to Exhibit 8, the Power Point

13 for the March 7, '07 meeting, turn to 1866.

14     A.   I am there.

15     Q.   You told CDI on 1866 that the gap was 9,000

16 physicians and 21 hospitals; right?

17     A.   No.  I explained that in 1866 that the

18 difference between the 46,000 and 38,000 was the 8,000

19 physician gap.  And it is also what I pointed out on the

20 previous page as well.

21     Q.   Is there anything on this exhibit, this

22 presentation, that we would learn to fill the CTN gap,

23 whatever the number is, that you actually had to

24 negotiate fewer than 3,000 contracts?

25     A.   I don't think so.
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 1     Q.   Do you recall pointing that out to CDI on

 2 March 7th?

 3     A.   No.

 4     Q.   In the follow-up meeting you had with Ms.

 5 Rosen, did you tell her that you had fewer than 3,000

 6 contracts that you needed to renegotiate?

 7     A.   I don't believe so.

 8     Q.   Ms. McFann, you testified that you thought a

 9 six-month period to transition off of CTN was too short;

10 right?

11     A.   I believe I declared it was risky.

12     Q.   Now the CTN lease agreement between United and

13 Blue Shield provided that upon the closing of the

14 PacifiCare acquisition, either Blue Shield or United had

15 the option to terminate the agreement within six months

16 notice, with six months notice; right?

17     A.   Yes, I believe I was aware that there was a

18 change of control right in the contract.

19     Q.   In your opinion, was it risky for United to

20 have negotiated that six-month period?

21     A.   I don't believe so.  That is pretty standard

22 from my experience with leased network relationships.

23     Q.   So I want to make sure I have this right.  In

24 your view a six-month period to transition off CTN was

25 risky, but negotiating a CTN contract that gave Blue
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 1 Shield a six-month termination right, that was not

 2 risky?

 3     A.   Well, I believe there were a number of mutual

 4 negotiated provisions in that leased network agreement

 5 that would have allowed parties the ability to cut the

 6 agreement, if you will, based upon various scenarios.

 7          But also, the right -- because someone is

 8 afforded a right to terminate doesn't necessarily mean

 9 that they will exercise that right.  And I didn't

10 believe that it was that strong of a likelihood given

11 everything else associated with the Blue Shield

12 relationship.

13     Q.   Now, well before the PacifiCare acquisition

14 closed, you were aware, were you not, that the

15 acquisition would trigger the Blue Shield right to

16 terminate on six months notice; right?

17     A.   I'm afraid I don't understand you what mean by

18 "well before."

19     Q.   Prior to December 21, 2005, months before that,

20 you were aware that the closing of the acquisition would

21 trigger Blue Shield's right to give you a six-month

22 notice; right?

23     A.   I was aware that that was a right under Blue

24 Shield's contract.  I don't recall if it was months or

25 how much before that, but I recall being aware that that
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 1 was a right under their agreement.

 2     Q.   Now, before the closing of the acquisition,

 3 United could have negotiated with Blue Shield about

 4 whether or not they would exercise that right, couldn't

 5 it?

 6     A.   Yes, I suppose so.  But as recently as about

 7 three weeks or so before the acquisition or four weeks

 8 before the acquisition closed, we had just completed

 9 extending the Network Access Agreement until December 31

10 '08.

11     Q.   As best you recall in regard to the

12 negotiations regarding that extension, did the

13 termination right or the period for termination that

14 would become available upon closing of the acquisition,

15 did that come up in those negotiations?

16     A.   I don't know because I wasn't involved in those

17 negotiations.

18     Q.   Did you ever hear anybody say, you know, we are

19 really tight with Blue Shield right now, but just as a

20 matter of prudence, we ought to nail down in advance

21 that they are not going to hit us with a six-month

22 cancellation?

23     A.   I don't recall being a party to any

24 conversations about that.

25     Q.   We know that United for its own reasons wanted



10793

 1 to have its own network; right?

 2     A.   Yes.

 3     Q.   Would it be fair to infer from the fact that

 4 United wanted to have its own network and so far as you

 5 know, at least, didn't even attempt to negotiate a

 6 waiver of the six-month cancellation rights, that in

 7 late 2005, United just didn't consider the possibility

 8 of a six-month cancellation notice a serious problem?

 9     A.   We considered it a possibility.  We didn't

10 consider it to be a strong likelihood.  We have

11 relationships with other entities, for example, in

12 Massachusetts where we partner with Harvard Pilgrim and

13 we use their network for some customers.  And for other

14 customers, we use our direct network.

15     Q.   You testified that you don't recall anybody

16 inserting this six-month cancellation question in the

17 renewal negotiations.  Separate from that, did anybody

18 to the best of your knowledge say in the months and

19 weeks leading up to December 21, 2005, you know, things

20 are fine, maybe at least we ought to check, not just

21 rely on our prognostication, but check and ask Blue

22 Shield whether they intend to give us a six-month

23 cancellation notice, did that they do that?

24     A.   I don't know if they did.

25     Q.   You testified that Blue Shield's termination
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 1 was completely unexpected; right?

 2     A.   I believe I declared I was disappointed.

 3     Q.   Take a look at 5341 at 7857.  It is you

 4 position that the CTN termination was unexpected, right?

 5     A.   Yes, for all the reasons listed.

 6     Q.   You said you were surprised because the ink had

 7 not dried on the November 30, 2005 agreement when Blue

 8 Shield terminated the CTN Agreement; right?

 9     A.   Yes.

10     Q.   Did any of that ink amend the parties' rights

11 to terminate the lease agreement?

12     A.   I am unaware if it did.

13     Q.   So we are now in November of 2005, and you are

14 approaching the closure of the PacifiCare acquisition.

15 And you know that the CTN Network Access Agreement has

16 the six-month termination provision; right?

17     A.   Yes.

18     Q.   You have already told DOJ that a six-month time

19 period to transition off CTN is too short; right?

20     A.   Yes.

21     Q.   You testified that on October 10, 2005, United

22 submitted to DOJ a white paper on the issue; right?

23     A.   Yes.

24     Q.   Do you have 5341 handy?

25
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 1          (Interruption of the record due to

 2          technical difficulties of the court

 3          reporting equipment.)

 4 BY MR. STRUMWASSER:

 5     Q.   You have 7857 in front of you?

 6     A.   Yes, I do.

 7     Q.   Here are the reasons why you were surprised by

 8 Blue Shield's termination; right?

 9     A.   Yes.

10     Q.   And to summarize, you thought that both parties

11 were committed to their relationship; right?

12     A.   Yes.

13     Q.   And you thought that Blue Shield and United

14 were working cooperatively and in coordination in their

15 discussions with Department of Justice; right?

16     A.   Yes.

17     Q.   And you thought that both parties needed each

18 other.  United needed the CTN, and Blue Shield relied on

19 United affiliated networks; right?

20     A.   Yes.

21     Q.   And you thought that United's leasing of the

22 CTN was important to Blue Shield because United the was

23 largest and only customer for that lease; right?

24     A.   Yes.

25     Q.   Did you know that the white paper sent to
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 1 Department of Justice argued that Blue Shield and United

 2 were aggressive competitors would who not "pull their

 3 punches" in competing in California after the PacifiCare

 4 acquisition?

 5     A.   I recall there was discussion in the Department

 6 of Justice white paper to that effect.

 7     Q.   Do you recall that United pointed out to

 8 Department of Justice that the amount that Blue Shield

 9 receives under the CTN lease agreement represents a tiny

10 fraction of BCS's $6.9 billion revenues?

11     A.   I recall there was some discussion about that

12 in the white paper as well.

13          MR. STRUMWASSER:  Our next in order, Your

14 Honor.

15          THE COURT:  758 is the white paper.  It is

16 October 10th, 2005.

17          (Exhibit 758 mared for Identification.)

18          THE WITNESS:  I'm ready.

19 BY MR. STRUMWASSER:

20     Q.   This is the white paper that United submitted

21 to Department of Justice that you have been testifying

22 about; right?

23     A.   Yes.

24     Q.   And you are familiar with it; you have read it

25 before?
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 1     A.   Yes.

 2     Q.   Turn, if you would, to 9297.  There is a

 3 heading there, "There is No Economic incentive for UHG

 4 and/or BCS to 'pull their punches" in Downstream Health

 5 Insurance Markets."

 6          Do you see that?

 7     A.   Yes, but I think it is "BSC."

 8     Q.   Then on 9298, near the bottom of the first

 9 paragraph, "It work commercial suicide for BSC and UHG

10 not to compete aggressively in the marketplace after the

11 PHS acquisition."

12          Do you see that?

13     A.   Yes.

14     Q.   Next paragraph, "Equally, irrational is the

15 expectation that BSC would hold back from competing

16 against UHG post-acquisition for fear of losing the

17 benefits of the transitional agreement."

18          Do you see that?

19     A.   Yeah, I think it is "access arrangement."  Yes,

20 I see that sentence, yes.

21     Q.   About halfway into that paragraph, "The

22 approximately million dollars BSC receives under the NAA

23 represents a tiny fraction of the 6.9 billion in

24 revenues and less than 5 percent of its $416 million

25 operating income in 2006."
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 1          Do you see that?

 2     A.   Yes.

 3     Q.   Was it your understanding in December of 2005,

 4 prior to the close of the acquisition that Blue Shield

 5 and United were anything other than vigorous

 6 competitors?

 7     A.   I don't think I can answer that as a simple yes

 8 or no response.  They were vigoros competitors and we

 9 also had a collaborative relationship where we purchased

10 services and goods from each other.

11     Q.   Ms. McFann, do you recall anybody saying in the

12 context of this document or elsewhere, internally within

13 United or elsewhere, these guys are really vigorous

14 competitors with us.  There is one way they could really

15 screw us as competitors, by giving us an immediate

16 cancellation of the CTN access?

17     A.   I don't recall anyone making a comment to me.

18     Q.   Do you recall yourself having any fears about

19 the losing access to the CTN Network when you read this

20 document and saw the competitive posture of the two

21 entities being touted so heavily?

22     A.   I wouldn't call it fears.  I would call it a

23 concern that there was a possibility that they would

24 exercise their right.  Which is why the going in

25 position, or the high level analysis that we reviewed in
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 1 mid December considered that the inside date could quite

 2 possibly be six months.  And the outside date for the

 3 transition off the network would need to be 12 months.

 4     Q.   When you saw this document -- and you saw it

 5 before it was submitted to Department of Justice; right?

 6     A.   I think I did.

 7     Q.   When you saw this document and you saw the

 8 references to vigorous competitors, it did occur to you

 9 that Blue Shield might choose to compete vigorously by

10 giving you a cancellation notice of the NAA; right?

11     A.   It has always been a possibility under their

12 NAA.

13     Q.   Is it not a possibility that you said to

14 anybody, I know there is this collaborative effort, but

15 they are also vigorous competitors, why don't we get

16 this termination period nailed down with Blue Shield?

17 You didn't say that to anybody?

18     A.   I don't recall saying that to anybody.  I

19 wasn't involved in the negotiations with Blue Shield.

20     Q.   9291, the heading at the top, "UHG WILL MODIFY

21 NAA TO PROVIDE CONTINUED ACCESS TO CARETRUST NETWORK

22 AFTER PHS ACQUISITION."

23          Do you see that?

24     A.   Yes.

25     Q.   In the first paragraph under that, "In order to
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 1 continue access to CareTrust Network for a transitional

 2 period after the PHS, BSC would need to agree to revise

 3 terms and conditions, including waiving UHG's

 4 exclusivity obligation so that UHG could continue to

 5 rent the CareTrust Network for UHG's multi-site

 6 customers and concurrently own the PHS provider

 7 networks."

 8          Do you see that?

 9     A.   Yes.

10     Q.   "Under the Transition Agreement, in the event

11 that UHG acquires PHS, 'a National Change in Control'

12 occurs, and both UHG and BSC obtain the right for 30

13 days after the closing of the acquisition to terminate

14 the NAA upon six months' notice."

15          And there is a citation to the Transition

16 Agreement, you see that, right?

17     A.   Yes.

18     Q.   This is the provision in the CTN Agreement that

19 gave the party's -- both of them -- the right to

20 terminate upon six months' notice after the PacifiCare

21 acquisition closed; right?

22     A.   Yes.

23     Q.   The exercise of this provision is what you

24 called a "cheap shot"; right?

25     A.   Yes.
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 1     Q.   And continuing in that same footnote, on 9291,

 2 "If the agreement is not terminated (an 'Option Event')

 3 subject to BSC's right of first offer and first refusal,

 4 within six months from the acquisition UHG must enter

 5 into an agreement to sell the PHS assets that violate

 6 the exclusivity provision of NAA."

 7          Do you see that?

 8     A.   Yes.

 9     Q.   Then it says, "Since UHG is not prepared to

10 sell the PHS assets (i.e., the PHS provider network),

11 UHG's access to the CareTrust Network will terminate

12 after the PHS acquisition unless the NAA is

13 renegotiated."

14          Do you see that?

15     A.   Yes.

16     Q.   This is now October 10, right, you are in the

17 process of negotiating the NAA; right?

18     A.   The Company is in the process of renegotiating

19 the NAA.

20     Q.   And this provision was not, in fact, altered in

21 the revised NAA, was it?

22     A.   Not to my knowledge.

23     Q.   So even if Blue Shield hadn't exercised its

24 termination rights, United would have had to renegotiate

25 the CTN Agreement with Blue Shield in order to continue
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 1 to access the PHS Network; right?

 2     A.   I'm sorry.  Can you say that again.

 3     Q.   Sure.  So even if Blue Shield had not given you

 4 the six-month notice, you would have had an option

 5 event, namely the closing of the acquisition; right?

 6     A.   Correct.

 7     Q.   And that option event would have triggered an

 8 obligation on the part of UHG to sell the CTN within six

 9 months -- sell the PHS Network, right?

10     A.   I believe that is correct holding everything

11 else constant, no other changes.

12     Q.   The next sentence -- excuse me, the next

13 footnote; "As the DOJ is aware, to date UHG has had no

14 discussions with BSC regarding any renegotiations of the

15 NAA."

16          Do you see that?

17     A.   Yes.

18     Q.   Was that a true statement on October 10?

19     A.   I would expect it was, considering it was put

20 into the white paper to the Department of Justice.  I

21 was not involved any discussion to renegotiate with the

22 NAA.

23     Q.   So it would follow from that that the entirety

24 of the renegotiation of the NAA took place in, what,

25 roughly one month; right?
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 1     A.   I guess.  But again I wasn't involved in those

 2 renegotiations.

 3     Q.   Well, if there were no renegotiations prior to

 4 October 10, when was the NAA agreement signed?

 5     A.   End of November, 2005.

 6     Q.   So six seven weeks.  At the time those

 7 negotiations started, these facts that are laid out in

 8 9291 would have been known to United; right?

 9     A.   Yes.

10     Q.   And none of the provisions that are described

11 here as requiring United either to give up the CTN

12 Network or give up the PHS Network within six months was

13 altered, were they?

14     A.   I don't believe they were.

15     Q.   Do you have 5342 handy?  That is the consent

16 decree.

17     A.   I have that.

18     Q.   Now, you testified that this Department of

19 Justice Order prevented United's contract negotiators

20 from having access to the CTN rates; right?

21     A.   Yes.

22     Q.   You said this condition made United's contract

23 negotiations difficult and protracted; right?

24     A.   In some cases, yes.

25     Q.   If we turn to 8488, we see subsection 1, which
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 1 turns out to be subsection 1 of paragraph C of

 2 Section 7, the injunctive provisions, subdivision 1 is

 3 the one that prevent United's negotiators from having

 4 access to non-public information about the CTN's rates;

 5 right?

 6     A.   Yes.

 7     Q.   Now, 5342, the consent decree, this was a

 8 stipulated judgment that was agreed to by United and

 9 PacifiCare; right?

10     A.   I believe so.

11     Q.   It wasn't a judgment that was unilaterally

12 imposed on the companies; right?

13     A.   I don't have reason to believe it was.

14     Q.   In fact, on the first page we have a whereas

15 clause, it says, "Whereas United and PacifiCare have

16 consented to the entry of this Final Judgment."

17          Do you see that?

18     A.   Yes.

19     Q.   The second whereas, "Defendants agree to be

20 bound by the provisions of this Final Judgment and

21 approval by the Court."

22          Do you see that?

23     A.   Yes.

24     Q.   First of all, did anybody come to you at any

25 time and say we are about to agree to the terms of
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 1 paragraph C(1) on 8488.  Is that going to cause you any

 2 problems in your network efforts?

 3     A.   I believe by the time anybody brought that to

 4 my attention, it had -- it was agreed to.  It was a

 5 fact.  So it wasn't something I could -- that I

 6 understood could be taken back off the table.  But I did

 7 raise concerns about, okay, so we are going in with

 8 public information only.

 9     Q.   This Stipulated Judgment was entered

10 immediately before the close of the transaction; right?

11     A.   That's my understanding from a timing

12 perspective.

13     Q.   A day or two before the December 21 close;

14 right?

15     A.   I believe that is correct.

16     Q.   When were you told that you were going to be

17 the one to head up the effort to construct the direct

18 network that was going to replace CTN for United?

19     A.   It would have been prior to the closing of the

20 acquisition, so November, December, like I have

21 testified.

22     Q.   And am I correct then that during that period,

23 after you knew and United knew that you were going to be

24 the person to do that, that you were going to be

25 responsible for that, nobody consulted with you about
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 1 the contents of this Stipulated Judgment?

 2     A.   I don't recall there being consultations about

 3 it.  Just awareness of these are some of the things that

 4 we believe we are going to have to work with.  What

 5 measures are we going to take to make sure that the

 6 negotiators don't have access to that information in our

 7 systems?  What do you need to do to be successful in

 8 California?

 9     Q.   But that wasn't asked of you in the context of

10 because we are about to enter a Stipulated Injunction?

11          MR. KENT:  Asked and answered.  No foundation.

12          THE COURT:  Sustained.

13 BY MR. STRUMWASSER::

14     Q.   Now, we know from Exhibit 5343 that as of

15 December 14th, you thought you could replace CTN for all

16 new and existing UnitedHealth Group business in

17 California by the end of the second quarter in 2006?

18     A.   No.  In this document I indicated it was a

19 goal, and this was a high-level planning document.

20     Q.   On December 14 of '05 were you confident,

21 uncertain, optimistic, pessimistic, how would you

22 describe your state of mind with respect to the

23 likelihood that you could achieve this goal?

24     A.   I believe I could characterize myself as being

25 cautious.  There are a lengthy list that I enumerated in
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 1 this document and a lengthy list of assumptions as well.

 2     Q.   When you wrote that this was your goal, did you

 3 expect that you would have as many retro contracts as,

 4 in fact, you did have?

 5     A.   I would say that I would have not expected the

 6 late arrival volume that we received.  However, I would

 7 also point out that the actual claims impact associated

 8 with the PHLIC Network was rather small.

 9     Q.   So your answer is you did not expect as many

10 retro contracts that you, in fact, had in 2006?

11          MR. KENT:  Asked and answered.

12          THE COURT:  Overruled.

13          THE WITNESS:  The answer is that I did not

14 expect the volume that we got.  I did expect some.  I

15 also clarified that the actual claims impact to PHLIC

16 was rather small.

17 BY MR. STRUMWASSER:

18     Q.   When you wrote the text on the first of 5343,

19 did you expect that you would have as many reworks in

20 the 2006/2007 period coming out of the recontracting as,

21 in fact, you had?

22     A.   I'm sorry.  We were not doing recontracting

23 except for a small number of IPAs, where those

24 relationships were terminated and the contract needed to

25 be struck directly with the physician.
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 1     Q.   Well, that is a helpful point.  When you wrote

 2 these words, did you expect at the same time you were

 3 engaged in the CTN gap-filling that you would also be

 4 canceling providers in IPAs and having to recontract

 5 with them?

 6     A.   I don't recall if at this point PacifiCare

 7 planned to terminate those IPAs.  And to put some

 8 context around that, I think we shared with Ms. Rosen

 9 that we -- that it was 562 physicians that signed new

10 agreements.  And I'm unaware that those had any retro

11 impact.

12     Q.   Now, with respect to contracting with the

13 former CTN gap providers, did you expect when you wrote

14 these words on December 14, '05, that you would have as

15 many claims reworks in 2006 and 2007 as you, in fact,

16 had?

17          MR. KENT:  It's vague.

18          THE COURT:  Overruled.

19          THE WITNESS:  I don't know that I expected to

20 have 2,600 claims reworks associated with RIMS.

21 BY MR. STRUMWASSER:

22     Q.   When you wrote these words, did you expect that

23 you would wined up with provider rates that were on

24 average higher for United than the CTN rates were?

25     A.   I don't know if that is where we landed.  I
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 1 don't recall.

 2     Q.   I believe there is testimony to that effect.

 3 Is it fair to say that in 2005 you had no such

 4 expectation?

 5     A.   I think it was a fair expectation at the time

 6 to have a competitively priced network.  But I could not

 7 say where it would be with respect to CTN.

 8     Q.   Is it fair to say then that you had no

 9 expectation one way or the other whether the rates you

10 were going to negotiate with the gap providers would be

11 higher, lower or the same as the rates that United had

12 been paying those same providers on average under the

13 CTN agreement?

14     A.   I can't say yes or no to that because it is the

15 yardstick that you are using as opposed to the yardstick

16 that I used at the time and that I use at my job, which

17 is market competitive rate.

18          It was my expectation that we would get to a

19 market competitive rate.

20     Q.   I don't think that is a responsive answer.  It

21 is not one for which you can say --

22          THE COURT:  All right.  Stop arguing with the

23 witness.

24 BY MR. STRUMWASSER:

25     Q.   The question is, is it fair to say that you had
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 1 no expectation?  It may be that that answer was a yes,

 2 but I'm not sure.  Is it fair to say that you had no

 3 expectation of the average rates for the gap providers

 4 under the contracts you were going to negotiate as

 5 compared to the rates that United was paying under the

 6 CTN Agreement?

 7          MR. KENT:  Also argumentative.  Asked and

 8 answered.

 9          THE COURT:  Sustained.  She said she expected

10 it to be competitive.

11          MR. STRUMWASSER:  I don't want to argue with

12 Your Honor.  The question is whether she expected it to

13 be higher.  We have testimony from other witnesses that

14 they were surprised.  I would like to know whether the

15 person who was actually in charge of the negotiation

16 turned out to be surprised or not.

17          THE COURT:  Why don't you ask her to assume

18 that it was higher and ask if that would have surprised

19 her, because at this point that is not where she is

20 testifying from.

21          MR. STRUMWASSER:  Okay.

22 BY MR. STRUMWASSER:

23     Q.   I would like you to assume that on average the

24 rates that United wound up paying for the services of

25 gap providers were higher under the contracts that were



10811

 1 negotiated by United, by your people, than they had been

 2 on average for those same providers under the CTN

 3 Agreement.  Do you have that assumption in mind?

 4     A.   Okay.

 5     Q.   If that is, in fact, the case, would that have

 6 been a surprise to you in December of 2005?

 7          MR. KENT:  Calls for speculation.  It is

 8 irrelevant.  If she didn't think about it, why are we

 9 asking this witness to speculate about whether she would

10 be surprised or not?

11          THE COURT:  I am going to overrule the

12 objection.

13          THE WITNESS:  Can you repeat the question.

14 BY MR. STRUMWASSER:

15     Q.   Do you have the assumption in mine?

16     A.   The assumption that the network we built had

17 higher rates than CTN.

18     Q.   Right.  If that was, in fact, the case, would

19 that have been a surprise to you in December of '05?

20     A.   If that were the case, then I would be

21 speculating here, I guess I would not be surprised

22 because we didn't have the CTN rates to begin with.

23     Q.   Just so we are clear, I hope that there wasn't

24 a disconnect between my characterization of the

25 assumption and your response.
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 1          The question was specifically with respect to

 2 the gap providers that you contracted with and the

 3 average rate that was paid for those gap providers under

 4 the CTN Agreement verses the average rate that United

 5 paid for those same providers under the new United

 6 contracts.  Is that your understanding of the question?

 7          MR. KENT:  That's irrelevant.  He is asking now

 8 what she understood the question to be.

 9          THE COURT:  Because he wasn't really happy with

10 the answer.

11          MR. KENT:  Well, the answer is what it was.

12          THE WITNESS:  I believe I responded to the

13 question as I understood it, that you were focussing on

14 the gaps.

15 BY MR. STRUMWASSER:

16     Q.   You understood it was gap providers to gap

17 providers?

18     A.   Yes, that was the population you were speaking

19 of.

20     Q.   Do you have 5265 in front of you?  This is the

21 Berkel interoffice memorandum dated July 6th, 2007.

22     A.   Yes.

23     Q.   Have you ever seen this document before?

24     A.   I don't believe I have.

25     Q.   Would you turn, please, to page 1939 under the
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 1 heading, CareTrust Network Transition Impact.

 2          Do you see that?

 3          THE COURT:  It is part of Going in Position?

 4          MR. STRUMWASSER:  Yes, right.

 5          THE WITNESS:  Okay, I'm there.

 6 BY MR. STRUMWASSER:

 7     Q.   There are four bullets under that.  Maybe they

 8 are called sub-bullets.  Of which the third is

 9 "Synergies defined expected California contract

10 remediation to result in millions of health care cost

11 savings.  Missed economic reality - providers with

12 existing CTN revenue stream have no economic incentive

13 to agree to lower rates because there is no real change

14 in volume."

15          Do you see that?

16     A.   Yes.

17     Q.   First of all, with respect to the first

18 sentence, do you agree that the synergies were defined

19 with the expectation that the California contract rate

20 remediation would result in millions of health care cost

21 savings?

22     A.   I don't recall having seen any files or any

23 documents around health care costs savings in

24 California.  And I think it is because it would have

25 potentially given me visibility to CTN.  So that is the
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 1 only way I can respond to your question.

 2     Q.   I don't need to pursue the subsequent clause.

 3 But did you have any understanding at the end of 2005

 4 regarding synergy expectations of United coming out of

 5 the acquisition where those synergies were attributed to

 6 the contracts with the CTN gap providers?

 7     A.   I don't recall being aware of anything along

 8 those lines.

 9     Q.   The second sentence in this bullet, "Missed

10 economic reality - providers with existing CTN revenue

11 stream have no incentive to agree to lower rates because

12 there is no real change in volume."

13          Do you see that?

14     A.   Yes.

15     Q.   Would you agree that what is being said here is

16 that the reality was that we didn't have as much market

17 leverage as we thought, so we couldn't get lower rates?

18          MR. KENT:  No foundation.  She has never seen

19 the document.

20          THE COURT:  I will allow it if she news knows,

21 but if show doesn't, that's fine.

22          THE WITNESS:  I don't know.

23 BY MR. STRUMWASSER:

24     Q.   Do you know whether it is true that providers

25 with existing CTN revenue stream had no economic
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 1 incentive to agree to lower rates because there was not

 2 going to be any real change in volume?  Was that true?

 3     A.   Based upon my 17 years of working with

 4 providers, it would stand to reason that if we are not

 5 going to change volume, then something else has to give

 6 before the physician would agree to the lower rate.

 7     Q.   During the late 2005 to mid 2006 period, did

 8 anybody come to you and say, we are in the process of

 9 calculating or estimating synergies and we would like

10 your help?

11     A.   I believe so.

12     Q.   Do you recall who?

13     A.   I don't recall who.

14     Q.   Do you recall whether you provided input to

15 anybody regarding synergies to be derived from the

16 contracting -- direct contracting with CTN providers?

17     A.   I do recall providing our health care economics

18 team information about how to get to the new contract

19 fee schedules.  So that if they wanted to do any

20 calculations they had the information on how to do it.

21     Q.   How would they use the new contract fee

22 schedules to calculate synergies?

23     A.   I don't personally calculate synergies, but I

24 will tell you the way I would go about it.  If I was

25 able to look at the starting point and the spend and
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 1 then take old medical costs, run it through the new

 2 contracts through some sort of financial model which

 3 takes into account the new rates, the delta or the

 4 difference would be plus or minus.

 5          Very rudimentary from someone who is not an

 6 actuary.

 7     Q.   Now, in fact, United would have had access to

 8 the rates that United was paying the gap providers under

 9 the CTN contract, wouldn't it?

10     A.   People outside of network management would have

11 had access to those.

12     Q.   You being United would have had EOBs, right?

13     A.   I'm sure that there were other functions that

14 had access to EOBs.

15     Q.   So they could say as to Dr. Cutty who was a gap

16 provider and a pediatrician, they would know how much

17 United had been paying under the CTN contract for an

18 office visit?

19          MR. KENT:  Calls for speculation.  So far

20 afield.

21          THE COURT:  If she knows.

22          Mr. Strumwasser must watch a lot of House.

23          THE WITNESS:  I don't know who would have

24 Specifically had access to that information.  I just

25 know for a fact that it wasn't anybody on my team.
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 1 BY MR. STRUMWASSER:

 2     Q.   Did anybody come to you at any time and say

 3 here are the synergies we are looking for from you with

 4 regard to the contracting and gap providers?

 5     A.   I don't remember that anyone did.

 6     Q.   Did anyone come to you and say, you know, our

 7 health economics folks are looking at the contracts that

 8 are being signed and we don't seem to be achieving the

 9 synergies we thought we were going to get?

10     A.   I don't recall that sort of discussion.

11     Q.   Did anyone ever consult with you about how the

12 term "synergies" would be defined for purposes of

13 measuring synergies coming out of the PacifiCare

14 acquisition?

15     A.   Aside from the conversation I described with

16 the health care economics team, when I consistently

17 referred them back to our new fee schedules in the

18 system, I don't recall any other.

19          MR. STRUMWASSER:  This would be a good time for

20 a break.

21          THE COURT:  Fifteen minutes.

22          (Morning recess.)

23          MR. STRUMWASSER:  You may recall we tendered

24 756 and there was an attachment page missing.  So I have

25 a substitute and I provided it to Counsel.



10818

 1 BY MR. STRUMWASSER:

 2     Q.   You testified on Monday that United considered

 3 temporarily leasing a network from someone other than

 4 CTN.  Do you recall that testimony?

 5     A.   Yes, I do.

 6     Q.   And, in fact, there were several other networks

 7 operating in California, weren't there?

 8     A.   Yes, there were.

 9     Q.   So if we look at your Exhibit 5341, slide 5,

10 which is 7859 of 5341.  You have identified here four

11 other networks that were available for lease on the left

12 side of the slide; right?

13          THE COURT:  I have the right deck, but I don't

14 have the right slide.  7859, is that what you said?

15          MR. STRUMWASSER:  Yes, Your Honor.

16          THE COURT:  I've got it.  Thank you.

17 BY MR. STRUMWASSER:

18     Q.   In support of -- first of all, you testified

19 that they had too small an overlap with CTN; right?

20     A.   Yes.

21     Q.   In support of that proposition you pointed to

22 figures on this slide showing that each of the listed

23 networks included about half of the providers who were

24 on the CTN list; right?

25     A.   Yes.
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 1     Q.   That measure, the percentage on the candidate

 2 network that was on the CTN Network, that is not the

 3 applicable comparison, is it?

 4          MR. KENT:  Argumentative; no foundation; vague.

 5          THE COURT:  It is kind of open-ended.  I assume

 6 you have a point.

 7 BY MR. STRUMWASSER:

 8     Q.   The operative question, is it not, Ms. McFann,

 9 is first how many of the providers in each of the

10 alternative networks was in the CTN Network and was not

11 in the PacifiCare Network; right?

12     A.   I don't believe that would be the case since

13 the question at hand was -- that we were evaluating was

14 move from CTN for United members over to another leased

15 network.

16     Q.   So let's take BCE and Emergis.  And we know

17 that they have -- we need to decode it little bit here.

18          Am I reading this correctly, that for BCE

19 Emergis, they had 15,076 primary care physicians?

20     A.   Yes.

21     Q.   And the CTN Network had 14,224 primary care

22 physicians; right?

23     A.   Yes.

24     Q.   And we know among those two numbers the overlap

25 is 7,235, right?
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 1     A.   Yes.

 2     Q.   Or 51 percent?

 3     A.   Yes.

 4     Q.   And that is 51 percent of the CTN number;

 5 right?

 6     A.   Yes, that is how I am computing it.

 7     Q.   Let's calculate the non-overlap.  Let's go with

 8 the overlap, the 7,235.  Would you agree with every one

 9 of the physicians that is missing from that 7,235 in the

10 14,244 had a contract with PacifiCare, that this would

11 be a marriage made in heaven?

12          MR. KENT:  It is vague.

13          THE COURT:  Overruled.

14          THE WITNESS:  No, it would not be a marriage

15 made in heaven.  Most rental network relationships that

16 I am accustomed to dealing with don't typically allow

17 for some sort of patchwork where you hit your own

18 network for sometimes and then for other doctors you hit

19 the leased network.

20          These are very complex relationships, and in

21 many cases they are is exclusive.

22 BY MR. STRUMWASSER:

23     Q.   To the extent that that was going to be

24 variable term, this entire exercise is a fool's errand,

25 isn't it?
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 1          If it turns out you can't mix a PHS network

 2 with a rental network, there is no reason to look at a

 3 rental network, is there?

 4          MR. KENT:  Vague; argumentative.

 5          THE COURT:  Overruled.

 6          THE WITNESS:  The hypothesis was what does the

 7 world look like if we leave PacifiCare on PacifiCare and

 8 if we take these United members and move them over to

 9 another leased network.  Not mix and mingle network and

10 cobble something together.

11 BY MR. STRUMWASSER:

12     Q.   Is it your testimony that it would have been

13 impossible to negotiate and mix and mingle agreements

14 with any one of these alternatives?

15     A.   In the years that I have been dealing with

16 leased networks, those types of relationships are not

17 very frequent and they are difficult to negotiate

18 because typically the leased entity -- or the entity

19 leasing the network -- leasing out the network wants to

20 have some sort of revenue stream as well as wants to

21 avoid cherry-picking and patch-working.

22     Q.   Would you agree on January 1, 2006 you had a

23 mix and mingle arrangement?

24     A.   I don't see how we had a mix and mingle

25 arrangement.
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 1     Q.   On January 1, 2006, a United member could

 2 access under his or her United policy a CTN provider or

 3 a PacifiCare provider; correct?

 4     A.   That is incorrect.  They could not.

 5     Q.   They could not?

 6     A.   They could not on January 1, 2006.

 7     Q.   They had no access on January 1, 2006 to the

 8 PacifiCare  Network?

 9     A.   They had no access on January 1, 2006 to the

10 PacifiCare Network with one exception, two exceptions.

11 One, Sutter direct contract owned by United that CTN

12 consented to our negotiating.  Two, Providence Health

13 Care Systems went out of network for CTN.  And we

14 negotiated with CTN to allow us access on the PHLIC

15 agreement for United.

16     Q.   Do you have the white paper, 758, handy?

17     A.   Yes.

18     Q.   Page 9291, We have the sentence that we have

19 already identified near the top, talking about the need

20 to agree to revise terms and conditions including

21 waiving UHG's exclusivity obligation so that UHG could

22 continue to rent CareTrust Network for UHG's multi-site

23 customers and concurrently own the PHS provider network.

24 Do you see that?

25     A.   Yes.
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 1     Q.   If you turn to 9304, we have a layout of the

 2 principle terms of a transitional network access

 3 arrangement; right?

 4     A.   Yes.

 5     Q.   This appendix B that starts on 3904 lays out

 6 the proposed material terms of the negotiations that are

 7 referred to in 9291 to relax UHG's exclusivity

 8 obligation; correct?

 9     A.   Yes.

10     Q.   Had the terms of this appendix B been put into

11 effect, would you had a mix and mingle arrangement with

12 Blue Shield?

13     A.   I don't believe so because the PacifiCare

14 customers would access the PacifiCare Network and the

15 United members would have accessed the CTN Network.

16     Q.   The third bullet, "No exclusivity, the Network

17 Access Agreement would be non-exclusive for both

18 parties" -- 9304, the heading on the left, "Network

19 Access Terms"?

20     A.   I see that.

21     Q.   If there had been an agreement that the Network

22 Access Agreement would be non-exclusive for both

23 parties, then you would have been free to do a mix and

24 mingle; right?

25          MR. KENT:  Speculation.  We are at about three
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 1 levels of speculation at this point.

 2          THE COURT:  Well, it is her interpretation of

 3 the term.  I will allow it.

 4          THE WITNESS:  My interpretation of this term

 5 ties back to the statement in the white paper, so that

 6 we could still own a PacifiCare network for PacifiCare

 7 members and lease a CTN Network for UnitedHealthcare

 8 legacy members as opposed to working under a network

 9 access agreement where everybody united, no matter the

10 affiliate, would have had to have accessed the CTN

11 Network.

12 BY MR. STRUMWASSER:

13     Q.   Do you understand appendix B to be the terms of

14 a transitional network access agreement?

15          MR. KENT:  That's vague.  That's the title of

16 it.  Is the question is the title wrong?

17          MR. STRUMWASSER:  Actually, that isn't the

18 title of it.  And the question is does she understand

19 this to be the proposed terms of a potential network

20 access agreement.

21          THE WITNESS:  It reads like a list of proposal

22 terms, and I see the word "propose" in here at least two

23 times.

24 BY MR. STRUMWASSER:

25     Q.   And if the NAA between United and Blue Shield
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 1 of California were amended simply to have the phrase,

 2 this Network Access Agreement will be non-exclusive for

 3 both parties, at that point would it not be the case

 4 that United would have access to the CTN Network

 5 providers without any constraint on accessing any other

 6 providers?

 7     A.   That is not how I interpret it.

 8     Q.   You testified that you conducted a due

 9 diligence prior to -- in the Summer of 2005; right?

10     A.   Yes, I testified that I participated in the due

11 diligence process.

12     Q.   And your task in the due diligence process was

13 to determine whether United would be able to access

14 PacifiCare's Network providers for United members;

15 right?

16     A.   Yes.

17     Q.   And your conclusion was that there were no

18 major impediments to their doing so; correct?

19     A.   Yes, based upon the review of the sample

20 contracts.

21     Q.   Is it now your testimony that if the CTN

22 agreement were in force, that would not be the case?

23     A.   It is my testimony that if the CTN agreement

24 were in force and in full force and effect, we would

25 have to live by those terms with regard to what network
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 1 the United members accessed.

 2     Q.   Is it your testimony today that the CTN

 3 agreement would be an impediment to United members

 4 accessing the PacifiCare Network?

 5     A.   I would not use the word "impediment."  I would

 6 say that was the controlling feature of which network

 7 United could access.

 8     Q.   What about "impediment" do you not think is

 9 applicable?

10          MR. KENT:  Argumentative.

11          THE COURT:  Sustained.

12 BY MR. STRUMWASSER:

13     Q.   Would the CTN agreement preclude United members

14 from accessing the PacifiCare provider network if the

15 CTN agreement was in full force and effect?

16     A.   Depending upon how the exclusivity provision

17 was written as well as any provisions as to first right

18 of refusal to bring other providers into the network,

19 yes, it would preclude that sort of access.

20     Q.   And specifically, as the CTN agreement was

21 written in the Summer of 2005, it would preclude it,

22 wouldn't it?

23          MR. KENT:  Objection; relevance.

24          THE COURT:  What's the relevancy?

25          MR. STRUMWASSER:  This entire topic of CTN has
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 1 been interposed by the Company as the grounds for all

 2 the bad things that happened, and they got surprised and

 3 they couldn't do anything about it.

 4          Our proposition we are advancing here is they

 5 had plenty of ways to get around it.  They chose to rush

 6 into a six-month implementation for their own business

 7 reasons and wrought what followed purposefully.

 8          MR. KENT:  How does this witness speculating on

 9 something that didn't happen in the Summer of 2005 have

10 to do with this argument?

11          THE COURT:  I understand that CTN was offered

12 as a defense.

13          Are you arguing that in the due diligence that

14 the statement that there was no impediment is incorrect

15 because CTN would have been an impediment had it

16 continued for the year?

17          MR. STRUMWASSER:  That is one of the things I

18 am arguing.  And I am also arguing that this witness

19 testified unconditionally that there was no impediment

20 when she knew there was a CTN agreement is evidence that

21 they had no interest in keeping the CTN and wanted to

22 get rid of it.

23          MR. KENT:  What she testified to was that

24 looking at the PacifiCare contract templates, there was

25 nothing in those documents that was an impediment.
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 1          THE COURT:  So now you are wondering whether or

 2 not there was another impediment.  One more question for

 3 clarification and then let's move on.

 4 BY MR. STRUMWASSER:

 5     Q.   Is it your opinion that the CTN agreement as it

 6 stood in the Summer of 2005, those terms precluded

 7 United members from accessing the PacifiCare provider

 8 networks?

 9     A.   We were two separate companies in 2005, so we

10 wouldn't have accessed the two agreements.

11     Q.   The purpose of your due diligence exercise in

12 the Summer of 2005 was to determine whether after the

13 acquisition United's members could access the PacifiCare

14 Network; right?

15     A.   Yes.

16     Q.   And I am asking you now would you agree that

17 under your reading of the CTN agreement as it was

18 written as those words were in the Summer of 2005, that

19 agreement was an obstacle to United members accessing

20 the PacifiCare Network post-acquisition?

21     A.   Sure, or anybody else.

22     Q.   Back to this slide six on 5341, were there any

23 contemporary documents that you analyzed that were

24 extant and available to you in late 2005 from which

25 these numbers have been taken?
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 1     A.   I'm sorry.  I don't know what you mean by

 2 "extant."

 3          THE COURT:  In existence.

 4          THE WITNESS:  The question was again?

 5 BY MR. STRUMWASSER:

 6     Q.   The question is were these numbers taken from

 7 documents that you had in late 2005?

 8     A.   I had these documents in late 2005.

 9     Q.   What documents was this table taken from?

10     A.   This table was taken from analysis I reviewed

11 in late 2003 of what are our options if the relationship

12 from CTN continues to come under pressure from the

13 Association and what if the Association forces CTN to go

14 away.

15     Q.   So these numbers here are 2003 numbers?

16     A.   Some are from 2003 and some are from 2004.

17     Q.   Did you in 2005 put together any document that

18 contained all of these numbers together?

19     A.   I am unclear by all "these numbers together."

20     Q.   In comparison, on a single sheet or stapled

21 together, the CTN verses the BCE overlaps, the CTN

22 verses Beech Street overlaps as shown here, and so on?

23     A.   In late 2005 we pulled together all of our

24 available information about other leased network

25 opportunities in California, and this was part of that.
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 1     Q.   So there exists a document from that period

 2 that has each one of these networks listed and these

 3 figures?

 4     A.   I believe so.

 5          MR. STRUMWASSER:  We haven't seen it.  I would

 6 like to see that document.

 7          MR. KENT:  I haven't seen it either.

 8          THE COURT:  Can you look for it?

 9          MR. KENT:  We can look for it.

10 BY MR. STRUMWASSER:

11     Q.   Now, the next thing I recall you saying about

12 the possibility of a leased network alternative was that

13 you would have had to negotiate a new network access

14 agreement, a new lease; right?

15     A.   Yes, that's correct.

16     Q.   And you testified that that can take up to a

17 year to negotiate such an agreement?

18     A.   It is not unusual for it go a year.

19     Q.   Now, you are not telling the Judge that it

20 would have been impossible to negotiate such a contract

21 in less than a year, are you?

22          MR. KENT:  That is argumentative.

23          THE COURT:  I'll allow it.

24          THE WITNESS:  I'm not saying it was impossible.

25 I just spoke from my own experience in working with
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 1 leased network relationships.

 2 BY MR. STRUMWASSER:

 3     Q.   In your opinion, would it have been harder to

 4 negotiate one network access agreement in six months or

 5 negotiate agreements with 9,000 providers in six months?

 6

 7     A.   In my opinion it would have been harder to

 8 negotiate a leased network access agreement and get all

 9 of the operational activity complete by 6/23/06.

10     Q.   You also testified that leased network

11 arrangements would require loading new fee schedules,

12 issuing new I.D. cards, provider member communications,

13 system activity, et cetera.  Do you remember that?

14     A.   Yes.

15     Q.   Ms. McFann, you would need each of those things

16 for each provider for whom you direct contracted with,

17 wouldn't you?

18     A.   Yes.  And I believe that was the point I was

19 trying to make in my testimony.

20     Q.   So whether a leased network or a direct

21 network, say if you are going to get yourself a thousand

22 new providers, you are going to have to do all those

23 things with the new providers; right?

24     A.   Yes.

25     Q.   Your exhibit also asserts that using a leased
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 1 network alongside an owned network would have led to

 2 confusion.  Do you see that?

 3     A.   Yes.

 4     Q.   My question to you is, what evidence have you

 5 that the confusion from having two parallel networks

 6 would have been greater than the confusion caused by

 7 hurried direct contracting within six months?

 8     A.   The confusion that would result from operating

 9 two networks in the same marketplace includes a

10 situation where it occurs when a physician looks at us

11 as one company and cannot understand why he or she is

12 receiving reimbursement through one contract for one

13 flavor or one type of member verses through another

14 entity for the other member with two separate sets of

15 phone numbers.

16          As well as in a leased relationship the

17 physicians concerns have to go through another party,

18 not necessarily through the same doorway that a concern

19 might come through for PacifiCare.

20          And it is an arm's length relationship where it

21 is actually the physician is dealing with three

22 entities.  PacifiCare for PacifiCare, and then two other

23 entities for the United members.  Leased network plus

24 United.

25     Q.   If you had negotiated the alternative, leased
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 1 Network, you would have given your members -- your

 2 members would have had cards to indicate as to this

 3 member who the insuring entity is and where you send

 4 claims and whom you phone; right?

 5     A.   Yes.  I believe I testified to that.

 6     Q.   It is not uncommon for a provider to have two

 7 patients both insured by the same carrier who receive

 8 the same service and yet the carrier compensates the

 9 provider very differently for those two patients; right?

10     A.   It can happen in an environment where you have

11 some patients on HMO products and other members on PPO

12 type products.

13     Q.   And it can also just happen with respect to

14 PPO; right?  You could have a platinum coverage with no

15 deductible and no co-pay, a  bronze coverage with a

16 little bit, and a paper coverage in which you are lucky

17 if there is any kind compensation from the carrier at

18 all; right?

19          MR. KENT:  Objection; relevance.

20          THE COURT:  I'll allow it.

21          THE WITNESS:  Different carriers choose to

22 implement different sets of rates based upon product

23 description, and it is possible for them to be

24 different.

25
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 1 BY MR. STRUMWASSER:

 2     Q.   You also testified that a leased network would

 3 not be a complete solution?

 4     A.   Yes, that's correct.

 5     Q.   That's just another way to say that would be a

 6 temporary solution until you could complete a direct

 7 network as extensive as the CTN Network; correct?

 8     A.   From a turnkey perspective, what I testified

 9 was that it is not a you wake up morning and you are

10 ready to go the next day.  It is many of the same

11 activities you have to do for a direct network.

12     Q.   But that simply is another way of saying that

13 you wouldn't be able to turn the key in January of '06,

14 you would be turning it later, after you had in the

15 fullness of time built up your own direct network;

16 right?

17     A.   No.  My testimony was that a leased network is

18 not turnkey because you can't just turn on the leased

19 network.  You have to negotiate it.  You have to get all

20 the operational activities done as I've described.

21     Q.   I understand that.  I am asking you the

22 follow-up question, which is if it is, in fact,

23 understood not to be a turnkey solution but rather an

24 interim solution until you could have a full direct

25 network, then it would be by definition not be a
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 1 turnkey, but rather you would be turning the key later

 2 after the transition; right?

 3     A.   No.  I believe I answered that my perspective

 4 to turnkey was related to getting a leased network up

 5 and running.

 6     Q.   I think the point is clear.  One more try here.

 7          If it turned out that you had entered into a

 8 one-year temporary lease with one of these companies

 9 entitled Temporary Lease until we have our own network

10 agreement.  And it was going to be in the calendar year

11 2006.  Then on January 1, 2007 you would have --

12 assuming you were successful in your direct

13 negotiations -- you would have a direct owned turnkey

14 network in place in 2007; right?

15          MR. KENT:  Objection.  If the point is so

16 clear, why are we asking the question again?

17          THE COURT:  I'm not sure what it relates to,

18 Mr. Strumwasser.

19          MR. STRUMWASSER:  The question here is whether

20 they could have, in fact, have done a leased network.

21 And as a bridge, as a temporary measure.  One of her

22 arguments is it wouldn't have been a permanent solution.

23 It wouldn't have been a turnkey system that you turn on

24 and it is ready to go.

25          The point I am trying to clarify is that is
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 1 another way of saying it would be not be a turnkey

 2 system, it would be an interim system and then you would

 3 have a turnkey system after.

 4          THE COURT:  I am going to sustain the

 5 objection.

 6 BY MR. STRUMWASSER:

 7     Q.   Frankly, Ms. McFann, United didn't want to be

 8 leaving a network, did it?

 9     A.   We evaluated the operation because we did not

10 want to remove it from the table unless we examined it

11 closely.  We came to the conclusion that the option was

12 not viable.

13     Q.   I am not talking about interim.  United was

14 anxious to get off of all leasing as quickly as

15 possible, wasn't it?

16     A.   As it relates to California, United understood

17 that we were vulnerable in our relationship with CTN,

18 and we also saw that California was a good opportunity

19 for us to grow our fully insured membership.  Therefore,

20 we had an opportunity to grow a direct network in

21 California.

22     Q.   And, in fact, acquiring the PacifiCare Network

23 was a major inducement that drew United to acquiring

24 PacifiCare, wasn't it?

25     A.   It was one of the many reasons for the
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 1 acquisition.

 2     Q.   And United expected that by being able to get

 3 off the CTN Network, its costs would go down; right?

 4     A.   I don't know the source of those cost

 5 reductions except the most obvious one that comes to

 6 minds is not paying leased network fees.  So that would

 7 be one type cost that would go down.

 8     Q.   And to the extent that the Company expected to

 9 be able to negotiate more favorable rates than the CTN

10 rates, that would be a second category; right?

11          MR. KENT:  Calls for speculation.  No

12 foundation.

13          THE COURT:  If you know.

14          THE WITNESS:  I don't know.

15 BY MR. STRUMWASSER:

16     Q.   You don't know if the rates became more

17 favorable, the cost would come down?

18          MR. KENT:  If he is asking about common sense,

19 then it is irrelevant.

20          THE COURT:  Sustained.

21 BY MR. STRUMWASSER:

22     Q.   In fact, Ms. McFann, United did wined up

23 contracting to access a temporary network on a backstop

24 basis, didn't it?

25     A.   For certain employers, self-funded employers,
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 1 we utilized I think it was multi-plan on a group

 2 specific exception for a small number of physicians and

 3 other providers in Northern California.

 4     Q.   Was that contracting a success?

 5     A.   We ultimately wound up bringing many of those

 6 providers into network.

 7     Q.   Was that contracting a success?

 8     A.   What contracting, Mr. Strumwasser, are you

 9 referring to?

10     Q.   Your accessing on a temporary basis a leased

11 network?

12     A.   It was successful for the period of time while

13 we did it.

14     Q.   It was a successful bridge while you obtained

15 direct contracts for providers; right?

16     A.   It was a successful bridge for the handful of

17 ASO clients who elected to utilize that in Northern

18 California.

19          (Question read.)

20          THE WITNESS:  It was a successful bridge --

21          THE COURT:  Is that a yes?

22          THE WITNESS:  That's a yes.

23          THE COURT:  Thank you.

24          MR. STRUMWASSER:  Thank you.

25
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 1 BY MR. STRUMWASSER:

 2     Q.   Ms. McFann, do you think the CTN transition was

 3 a success?

 4     A.   I believe over all it was successful.  I think

 5 there were some situations that we would like to not

 6 have been -- to have not occurred, as I articulated the

 7 challenges to the Department.  And we learned from these

 8 things, but overall it was successful.

 9          THE COURT:  759 is an email with a top date of

10 November 27, 2006.

11          (Exhibit 759 marked for Identification.)

12 BY MR. STRUMWASSER:

13     Q.   Do you recognize this document and its

14 attachment?

15     A.   Yes, I do.

16     Q.   Mr. Feng is putting together slides for a CTN

17 lessons learned presentation; right?

18     A.   Yes, that's correct.

19     Q.   To whom was this given?

20     A.   I am diving from the subject line that it was

21 for Tim Kaja's staff meeting.

22     Q.   Do you recall seeing this at the time, that is

23 to say November of '06?

24     A.   Yes, I did.

25     Q.   Do you know whether there was a presentation to
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 1 Mr. Kaja's staff?

 2     A.   I don't know.

 3     Q.   You don't recall being at any such

 4 presentation?

 5     A.   I don't know if I was.

 6     Q.   Sitting here today do you recall ever having a

 7 meeting with Mr. Kaja and his staff regarding lessons

 8 learned on the CTN transition?

 9     A.   I don't recall if I had discussions with Tim's

10 staff, but I do recall having discussions with Tim and

11 Andrew and even United's leadership about what did we

12 learn from the CTN transition.

13     Q.   Take a look at the last page of the exhibit,

14 please, 6084.  The slide is entitled "What Needs

15 Improvement."  The first bullet is "Establish baseline

16 upfront and reasons why there are changes (either

17 positive or negotiate disruption)"

18          Do you see that?

19     A.   Yes.

20     Q.   What does that mean?

21     A.   I believe that is referencing data, but I can't

22 be sure.

23     Q.   Do you know what data it is referencing

24 categorically?

25     A.   Given Mr. Kaja's scope of responsibility at the
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 1 time, I would expect it was provider data.

 2     Q.   Do you know what the word "upfront" means in

 3 this context?

 4     A.   I don't know for certain.

 5     Q.   Do you recall asking Mr. Feng what it means?

 6     A.   I don't recall.

 7     Q.   Is it fair to say that you don't really

 8 understand what the first bullet is?

 9          MR. KENT:  It is argumentative.  She just gave

10 her best answer a moment ago of what it referred to.

11 She had to speculate based on Mr. Kaja's position.

12          MR. STRUMWASSER:  She gave her best answer to

13 what one word means.

14          THE COURT:  So as a whole?

15          MR. STRUMWASSER:  I will be glad to rephrase

16 it.

17 BY MR. STRUMWASSER:

18     Q.   What does this bullet mean to you?

19     A.   Based upon Mr. Kaja's scope of responsibilities

20 at the time, I believe this bullet is referencing

21 provider data and establishing a baseline of data at

22 some point.  But I don't know what "upfront" means from

23 a time perspective.

24     Q.   From a?

25     A.   Timing perspective.  Does it mean January '06?
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 1 Does it mean May '06?  Does it mean every morning or

 2 every night before data is run over to RIMS?

 3     Q.   What does the word "baseline" mean as you

 4 understand?

 5     A.   Baseline as I understand it being used here is

 6 freeze frame current state, what does it look like.  It

 7 is a freeze frame snapshot, what is the data.

 8     Q.   This would be the data for what platform or

 9 platforms?

10     A.   I cannot tell from this, and I don't recall if

11 this is referencing both NDB and RIMS or one or the

12 other.

13     Q.   Do you have an opinion as to whether there

14 should have been and wasn't a baseline upfront as you

15 understand this bullet?

16     A.   I recall concurring with these assessments of

17 what needs improvement.  So I guess my response is yes,

18 and I thought this made good sense.

19     Q.   Second bullet, "Control in place on what is

20 going on, what is coming out, what is rejected on both

21 systems."

22          Am I correct in understanding this to be that

23 this was a criticism that there were not adequate

24 controls in place for what data was going into and

25 coming out of each system and what data was being
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 1 rejected on each system?

 2     A.   I can't answer that as yes or no, or with a yes

 3 or no, because I don't know if it is saying that there

 4 were no controls, that there were some, but they weren't

 5 adequate, or that brand new types of controls should

 6 have been placed on top of the ones that were in place.

 7     Q.   But you would agree that it does say that the

 8 controls that were in place at the beginning of the

 9 process were inadequate, if there were any?

10          MR. KENT:  Objection.  That calls for total

11 speculation.  She said it could be any of those three.

12          THE COURT:  Sustained.

13          MR. STRUMWASSER:  She testified that she didn't

14 know which three it was.  And I am asking her whether

15 she would agree that at least one of those three is

16 true.  That is a different question.

17          MR. KENT:  That was not what the question was.

18 The question was to buy into number one or number two.

19          MR. STRUMWASSER:  That wasn't the question.

20          THE COURT:  Please rephrase the question.

21 BY MR. STRUMWASSER:

22     Q.   Whether it is a question of no controls, or

23 insufficient controls, or the need for controls that

24 weren't there, would you agree that at least one of

25 those three conditions existed when the project was
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 1 begun?

 2          MR. KENT:  Calls for speculation.

 3          THE WITNESS:  I don't know.

 4 BY MR. STRUMWASSER:

 5     Q.   So you don't have any opinion on that; right?

 6     A.   I don't.

 7     Q.   Would you agree that both systems is a

 8 reference to RIMS and NDB?

 9     A.   I believe so.

10     Q.   The fourth bullet, upfront and implications

11 between PHS and UHC (i.e. PTI, PAs, billing addresses

12 mismatch)

13          So breaking this down, first of all, what is a

14 PTI?

15     A.   In UnitedHealthcare that stands for paid to

16 indicator.

17     Q.   What is that?

18     A.   That indicator tells the system whether to cut

19 a check to an individual physician under a group or to

20 always pay to the group, as an example.

21     Q.   What does PAs stand for?

22     A.   It could be a couple of different things.  If

23 it is from a contracting perspective, then PAs stands

24 for payment appendix.

25     Q.   What is that?
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 1     A.   That is the reimbursement schedule that we put

 2 in place with facilities.

 3     Q.   Would you agree, Ms. McFann, that at the

 4 beginning of the CTN transcript, there was not a full

 5 inventory made of contracting or loading/data

 6 differences between PHS and UHC?

 7     A.   Yes.  As it relates to PTIs, yes.  As it

 8 relates to PAs, meaning payment appendices, that was

 9 something we didn't have upfront.  We did that as we

10 loaded the hospital contracts.  So I guess I would say

11 that, yes, I do agree with those two elements of the

12 statement.

13     Q.   How about billing addresses mismatches.  Was

14 there a full inventory of differences between the

15 billing addresses on PHS and UHC?

16     A.   I don't know, because I didn't participate in

17 forms with regard to billing.

18     Q.   Are you aware that some of the loading problems

19 and the data errors that arose between NDB and RIMS

20 involved the address and the way they were represented

21 in the two systems?

22          MR. KENT:  Objection; vague.

23          THE COURT:  Overruled.

24          THE WITNESS:  I'm aware that there were some

25 issues with regard to billing addresses.  I don't know
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 1 if it was due to mismatch.  But I do recall there were

 2 some issues related to billing addresses.

 3 BY MR. STRUMWASSER:

 4     Q.   Are you aware that among the reasons why data

 5 fed from NDB to RIMS was rejected such that the entire

 6 records were rejected was because of billing mismatches?

 7     A.   I don't recall being aware of.  I wouldn't be

 8 surprised, because if there is a mismatch on a record,

 9 in some cases I understand that EPDE was intended to

10 kick out the record for examination.

11     Q.   So you don't know whether or not there was a

12 full inventory of differences between the two systems as

13 to billing address mismatches, is that the case?

14     A.   Yes.

15     Q.   Do you know of any other differences between

16 the two systems that caused data problems on RIMS and

17 were not inventoried going in?

18     A.   I don't.  I don't know.

19     Q.   Do you recall that yesterday I asked you about

20 steps you might have taken in the first half of 2006 to

21 mitigate the risks that resulted in cotract loading and

22 retro problems?

23     A.   Yes.

24     Q.   As I recall, you did not mention at that time

25 taking a full inventory of differences between UHIC and
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 1 PHC in loading of data; correct?  You didn't mention

 2 either one of those?

 3          MR. KENT:  Objection.  No foundation.

 4          THE COURT:  Overruled.

 5          THE WITNESS:  I didn't comment on that

 6 yesterday because I understood the scope of your

 7 question to be with retro contracts which was primarily

 8 an issue  on CTN gap contracting.

 9          As it relates to differences in data and, for

10 example, payment appendices, that relates to the

11 existing PHLIC Network.  Which as I testified on Monday,

12 we pulled those contracts and we did have many of them

13 that we found we had to interpret with the assistance of

14 billing code experts so that we could load them.

15 BY MR. STRUMWASSER:

16     Q.   So the data problems that arose and under which

17 NDB wound up corrupting the RIMS provider data,

18 including fee schedules, you are aware of that problem;

19 right?

20          MR. KENT:  Is that a question?  Vague.

21          THE COURT:  I'll allow it.

22          THE WITNESS:  To clarify, EPDE did not corrupt

23 fee schedules.  There was a crosswalk that EPDE relied

24 upon that was not maintained for a period of time and

25 that told RIMS to attach providers to the wrong fee
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 1 schedules, but it did not corrupt the fee schedules that

 2 sat in RIMS.

 3 BY MR. STRUMWASSER:

 4     Q.   I didn't mean to limit my question to EPDE, but

 5 you are aware that there were problems that data coming

 6 from EPDE wound up corrupting data in RIMS; right?

 7     A.   Yes.

 8     Q.   And I understood your answer a moment ago to a

 9 different question to indicate that those problems were

10 at least in part independent of the CTN transition

11 project?

12     A.   There were  issues that were independent of the

13 CTN transition.

14     Q.   And in particular there were problems with the

15 PacifiCare providers, providers in the PacifiCare

16 Network, being moved up to NDB and then coming back to

17 down to RIMS; right?

18     A.   There were challenges loading them and

19 interpreting them to get them loaded correctly into NDB.

20

21     Q.   I asked you about problems.  Your answer came

22 back challenges.  Is there a difference in your mind

23 between problems and challenges?

24     A.   Not every challenge leads to a bad outcome if

25 there was a problem.
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 1     Q.   But you would agree there were problems?

 2     A.   There were some instances of problems.

 3     Q.   The seventh bullet on 6084.  "How to loop in

 4 service when we know there are going to be problems.

 5 Define process ahead of time and proactively solve

 6 problems."

 7          Am I correct in understanding this to be a

 8 criticism that that there was not an adequate process

 9 ahead of time to loop in service when problems could be

10 expected?

11     A.   I can't answer yes or no, but can I say that it

12 might be that or it might that we could improve upon.

13 However we did it, it could have been done better.

14     Q.   Do you know whether, in fact, a process had

15 been defined ahead of time and that gave you from the

16 first day a proactive ability to resolve problems?

17          MR. KENT:  Vague.  No foundation.

18          THE COURT:  Overruled.

19          If you know.

20          THE WITNESS:  I don't know because I'm not

21 entirely sure what "problems" means in this particular

22 bullet, what types of problems.

23 BY MR. STRUMWASSER:

24     Q.   Do you know what "service" is referring to in

25 this bullet?



10850

 1     A.   I don't know if it references customer service

 2 or if it references provider service or IT services.

 3     Q.   Do you know if there was a process in place for

 4 customer service as it relates to this bullet on

 5 January 1, '06?

 6          MR. KENT:  There is no foundation.  The witness

 7 just said she didn't know if it applied to customer

 8 service or several other things.

 9          MR. STRUMWASSER:  I am going to ask her if she

10 knows whether it applied for each those three things.

11 Not whether it applied, but whether there was a process

12 for each of those three things.

13          THE COURT:  All right ill allow it.

14          Doesn't Mr. Kaja a have something to do with

15 IT?

16          MR. STRUMWASSER:  Sure.

17          THE WITNESS:  So I don't know what processes

18 were in place with regards to customer service.  I do

19 recall that we had right after the network cutover

20 frequent calls to understand does anyone have any

21 issues, what are you seeing?  I know that customer

22 service was involved in those calls, but I don't have

23 any knowledge as to what specific policies and

24 procedures and processes might have been put into place

25 to support that.
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 1 BY MR. STRUMWASSER:

 2     Q.   That is going to be true for member services

 3 and IT services, the other two possibilities that you

 4 mentioned?

 5     A.   Same response, yes.  I don't know.

 6          MR. STRUMWASSER:  To respond to Your Honor's

 7 earlier question, I have learned not to count on...

 8          THE COURT:  I see.

 9 BY MR. STRUMWASSER:

10     Q.   The ninth bullet, "United was unable to

11 proactively manage provider inquiries/concerns

12 post-migration."  Do you agree that that is the case,

13 that that was a deficiency?

14     A.   I believe we need -- we should always be

15 seeking improvement.  I don't think we were deficient.

16 I think it is something we should always improve upon.

17 We are a self-critical organization.

18     Q.   EPDE/EPDL.  What is EPDL?

19     A.   I believe it is electronic provider data logic,

20 but I am not entirely sure.

21     Q.   Is that a part of EPDE or something different?

22     A.   I don't know.

23     Q.   Then the first sub-bullet, "Prior to EPDE/EPDL

24 changes, make sure roster/delegated cleanup taken care

25 of.  Make sure one side is clean and use as source of
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 1 Truth."

 2          This is referencing the using the EPDE and

 3 feeding it correctly into RIMS; right?

 4     A.   Yes.

 5     Q.   This bullet is saying next time you need to be

 6 sure that roster cleanup  is done before you start using

 7 EPDE to transfer data; right?

 8     A.   Yes.  Which we rely upon the medical groups who

 9 are delegated to tell us when they have added

10 physicians.  It is unfortunate when they don't tell us.

11     Q.   Well, you relied on medical groups to provide

12 you data you being PacifiCare for years; right?

13     A.   PacifiCare did as well as UnitedHealthcare when

14 that is delegated out.

15     Q.   Each of them did rely on the providers; right?

16     A.   Yes.

17     Q.   That did not cause wholesale problems for

18 claims payment over the years preceding 2006, did it?

19     A.   I don't know that.  I don't know that it did or

20 didn't.

21     Q.   You don't know one way or the other?

22     A.   No.

23     Q.   But the point of many of the bullets on this

24 page is that there were differences between the two

25 systems and how they represented information that caused
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 1 the feed from one to the other to cause problems.  Would

 2 you agree?

 3     A.   Yes.  Just like there are differences between

 4 NDB and any other system where we run the EPDE to.

 5     Q.   So this chart describes things that ought to be

 6 done before you do that kind of cross-platform migration

 7 of data; right?

 8     A.   Yes.  This articulates a list of lessons

 9 learned because we had been doing EPDE for many years

10 prior to PacifiCare, and we have done EPDE since then.

11 So it is a list of lessons learned so we can do them

12 well.

13     Q.   By the way, you aren't saying that all of the

14 data incompatibility were because providers failed to

15 give you information.  You aren't saying that, are you?

16     A.   No.  I just elucidated on the item about

17 roster/delegated cleanup.

18     Q.   The last bullet, pre-feed verses post-feed

19 reconciliations.  This is saying that there should have

20 been data reconciliation before you implemented EPDE to

21 reconcile the data going from one system to the data

22 being received by the recipient system; right?

23     A.   Can't answer that yes or no because there are a

24 couple ways this bullet could be taken.  It could be

25 taken that before EPDE is launched at all, do pre- and
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 1 then right after you launch EPDE for the first time,

 2 compare.  This could also mean do a reconciliation daily

 3 before the EPDE is run since that is run nightly.  What

 4 does the data look before, what does the data look like

 5 afterwards and reconcile.  I don't know which of those

 6 it could be.

 7     Q.   You say with respect to the first, you say that

 8 it could be that there was going to be a reconciliation

 9 before there were feeds?

10     A.   No.  I am saying that I don't know if this

11 bullet is advocating for before anybody turns the switch

12 for the first time, I don't know if it is advocating for

13 doing a this is what it looks like before.  Flip the

14 switch for the very first time, this is what it looks

15 like afterwards.

16          I don't know if that is what it is advocating

17 for.  Or if it advocating for do it every single night.

18     Q.   So the point is, the reconciliations being

19 talked about, the data in the donar system, the data in

20 the recipient system, reconciling those, but you are not

21 sure whether the author or is recommending daily

22 reconciliations or reconciliations on a larger basis?

23          MR. KENT:  Objection; relevance.  All these

24 issues the witness has said it could be many different

25 things.
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 1          THE COURT:  Overruled.

 2          THE WITNESS:  I'm sorry.  The question was

 3 again?

 4 BY MR. STRUMWASSER:

 5     Q.   I am trying to understand your previous answer.

 6 Your previous answer was the reconciliation are the

 7 reconciliation between the donar system and the

 8 recipient system?

 9     A.   Yes.

10     Q.   And what you are unsure of is whether Mr. Feng

11 is saying there should have been a reconciliation on a

12 daily basis with each feed or on a less frequent basis?

13          MR. KENT:  Objection.  No foundation.  She

14 hasn't anything about it should have been done before.

15 She said this is from lessons learned.

16          THE COURT:  Overruled.

17          THE WITNESS:  I am going to try to answer the

18 question as best I can.  What I am saying about this

19 bullet is I don't know what frequency, when pre- means,

20 when post means.  I just don't know based upon how the

21 bullet is written.

22 BY MR. STRUMWASSER:

23     Q.   I understand that.  And I think we are where we

24 need to be here, but I want to make sure.  There is one

25 question as to whether there should be reconciliation.
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 1 And there is a second question of should there be daily

 2 or some other timely basis.  But one thing you are

 3 agreeing here is there should have been some

 4 reconciliation; right?

 5     A.   Yes, but I don't take it to mean that there was

 6 any reconciliation at all.

 7     Q.   Do you know whether there was reconciliation on

 8 day one for any basis?

 9     A.   I don't know.

10     Q.   Under the EPDE/EPDL bullet, the second one,

11 "Freeze database for 'quote pre-written reports' to be

12 reviewed prior to EPDE and solve discrepancies prior to

13 mass load."

14          Do you see that one?

15     A.   Yes.

16          THE COURT:  It actually goes on, right, is that

17 the last word?

18          MR. STRUMWASSER:  I think it is a one-line

19 bullet.

20 BY MR. STRUMWASSER:

21     Q.   What are pre-written reports, Ms. McFann?

22     A.   I don't know.

23     Q.   Do you understand this to be saying something

24 else that should have been done with respect to the EPDE

25 feed before it was implemented and it wasn't?
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 1     A.   I can't tell if this is prior to EPDE flip the

 2 switch the first time or if it references doing some

 3 sort of mass maintenance to records after EPDE is

 4 already live and in the environment.  So I can't tell

 5 exactly what this is referencing.

 6     Q.   And the phrase "prior to mass load" doesn't

 7 answer that question for you?

 8     A.   Unfortunately, it doesn't because mass load

 9 might have been upload the network for the first time.

10 It might also be related to making the same change in

11 many records all at once for some purpose.  I just can't

12 tell.

13     Q.   Do you think making the same change to many

14 records is a load?

15     A.   It could be.  We use various words in our

16 organization to describe that.

17     Q.   Third bullet, proactively develop scenarios and

18 testing environments to address fundamental differences

19 on contracting/business/operations processes between PHS

20 and UHC.  You would agree, would you not, that this was

21 a reference to various kinds of scenario testing prior

22 to implementing the EPDE feed; right?

23     A.   That's how I interpret it, yes.

24     Q.   Do you read this to say that kind of proactive

25 scenario testing did not occur prior to the
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 1 implementation of EPDE?

 2     A.   I don't take it to say that there was no

 3 scenario testing.  I do take it to say that these are

 4 five scenarios that would be useful for us to use in the

 5 future.

 6     Q.   And you don't take it to be that in general,

 7 United was inadequately proactive in developing

 8 scenarios?

 9     A.   No, I don't take it to mean that.

10     Q.   Is Mr. Feng still with the Company?

11     A.   No.

12     Q.   Do you know where he is?

13     A.   I don't know if he has obtained other

14 employment.

15          (Luncheon recess.)

16 BY MR. STRUMWASSER:

17     Q.   Good afternoon, Ms. McFann.  Questions

18 regarding CCI, they were the group within United that

19 was responsible for loading contracts; right?

20     A.   That's correct.

21     Q.   They were loaded in Cypress?

22     A.   There are various CCI offices throughout the

23 country.  There is one in Cypress.

24     Q.   Did the one in Cypress have any specific

25 responsibilities as opposed to the others ones across



10859

 1 the country?

 2     A.   As I recall, the one in Cypress was accountable

 3 for loading contracts I think to the PacifiCare systems.

 4 But I don't know if it was for hospital and physician

 5 and ancillary or how those duties were divided up verses

 6 the other CCI.

 7     Q.   CCI as a unit was a legacy PacifiCare unit?

 8     A.   No.  PacifiCare had a contract load team pre-

 9 acquisition as did United, so each organization had its

10 own CCI type function.

11     Q.   Which of them used the initial CCI before

12 December of '05?

13     A.   United.

14     Q.   And the CCI that was located in Cypress, do you

15 know roughly how large a unit it was in terms of FTEs

16 prior to the acquisition?

17     A.   No.

18     Q.   Were there layoffs in the CCI group in Cypress

19 from 2006?

20     A.   I don't know.

21     Q.   How about in 2007?

22     A.   I don't know.

23     Q.   Was the group in Cypress consolidated into the

24 corresponding organization in United?

25     A.   Yes.  It was rolled up under Tim Kaja's



10860

 1 leadership.

 2     Q.   So Mr. Kaja was a United person for the

 3 acquisition; right?

 4     A.   Yes.  As leader for the network operations.

 5     Q.   And he was head of CCI post-acquisition?

 6     A.   CCI was one of the functions that reported to

 7 him.

 8     Q.   One of the problems that you had with CCI was

 9 that you discovered in early 2007 that CCI had failed to

10 maintain the crosswalk for several months; right?

11     A.   Yes.

12     Q.   And that is the crosswalk that enables NDB and

13 RIMS to match the right provider fee schedules and

14 identifies the different names for the same schedules;

15 right?

16     A.   Yes.

17          MR. STRUMWASSER:  I don't think you have 497.

18 Give the witness a copy, Your Honor?

19          THE COURT:  Sure.

20 BY MR. STRUMWASSER:

21     Q.   At page 9765, the last page, under

22 nonstandard -- let me first ask you, do you recognize

23 this email chain?

24          MR. KENT:  Your Honor, asked and answered.

25 When Ms. McFann was here in March, there were four pages
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 1 of testimony on this document.

 2          THE COURT:  I don't remember, but it is from

 3 her, so I assume that that is not an issue.

 4 BY MR. STRUMWASSER:

 5     Q.   9765 we found out that no one has been

 6 maintaining the non-standard fee schedule crosswalk.  On

 7 Monday you testified in 2006 that about 92 percent of

 8 PacifiCare's fee schedules were nonstandard; right?

 9     A.   Yes, that's correct.

10     Q.   You further testified that PacifiCare had

11 thousands of different types of nonstandard fee

12 schedules; right?

13     A.   That's correct.

14     Q.   And the result of the crosswalk not being

15 maintained was that provider contracts got assigned to

16 the wrong fee schedule in RIMS; right?

17     A.   Yes.

18     Q.   And that the providers were being incorrectly

19 paid because they were being linked to the wrong fee

20 schedule; correct?

21     A.   Yes.

22     Q.   In addition to the crosswalk maintenance

23 problem, CCI also had problems with loading provider

24 contracts in 2006 and 2007; correct?

25     A.   Is there something specific there, because that
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 1 seems so broad?  There are certainly more contracts that

 2 are more difficult to load than others.

 3     Q.   Would you agree that there were significant

 4 delays in loading the contracts by CCI?

 5          MR. KENT:  Objection; vague.  No foundation.

 6          THE COURT:  If you know.

 7          THE WITNESS:  I don't know.

 8 BY MR. STRUMWASSER:

 9     Q.   Are you aware that there were backlogs in

10 contracts to be uploaded?

11     A.   I believe when I was here in March we discussed

12 a backlog related to non-California contracts.

13     Q.   So is it your testimony that insofar as you

14 know, there was no backlog in the uploading of

15 California contracts?

16     A.   I don't believe I was aware of any backlog

17 related to California contracts in CCI.

18     Q.   Do you believe that CCI was understaffed in

19 2006 and 2007?

20     A.   I don't know how to assess CCI's staffing

21 levels from a staffing perspective.

22     Q.   Did you encounter any difficulty because of

23 problems you traced to a lack of staffing at CCI?

24     A.   I don't recall that any challenges I

25 encountered had to do with CCI staffing.
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 1          MR. STRUMWASSER:  I am going to give the

 2 witness a copy of 510 in evidence, Your Honor.

 3 BY MR. STRUMWASSER:

 4     Q.   On the last page, 1305, we have an email from

 5 Laura Stone forwarding the PCS summary report from all

 6 legacy PHS states; right?

 7     A.   Yes.

 8     Q.   First of all, who is Ms. Stone?

 9     A.   Ms. Stone was a manager in the Southwest

10 Region, which was a companion region to the Pacific

11 Region.  It was a whole other set of states.

12     Q.   Do you see the heading "Demographics"?

13     A.   Yes.

14     Q.   And under the heading "Demographics" there is a

15 list of all the PHS states -- excuse me.  All of the

16 contracts for which demographics were needed to be

17 loaded for all the PHS states; is that correct?

18     A.   I read her email to put demographics in one

19 bucket, contracts in another bucket.  So it is an "and."

20     Q.   So these are demographics and contracts

21 respectively that were awaiting entry into the NDB

22 system?

23          MR. KENT:  Objection, Your Honor.  Asked and

24 answered.  We spent four pages of testimony on this on

25 March 4th.
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 1          (Question read.)

 2          THE WITNESS:  I can't say that these were for

 3 entry into NDB definitively because she is referring to

 4 PCS, which is the old name for the PacifiCare CCI

 5 function that sat in Cypress.

 6 BY MR. STRUMWASSER:

 7     Q.   So you just don't know if it is an entry in NDB

 8 or RIMS.  Is that a possibility?

 9     A.   Or NICE or ILLIAD.

10     Q.   On 1304 she says that she heard about the

11 backlog on contract loading and demographic change

12 maintenance in the Cypress CCI camp mostly due to staff

13 loss and vacations.  Do you see that?

14     A.   Yes.

15     Q.   Do you understand this reference to staff loss

16 to be layoffs, voluntary departures, a combination of

17 both, or you don't know?

18     A.   I don't know.  I'm sorry.

19     Q.   So to the best of your knowledge, you just

20 don't know whether any CCI positions were a part of the

21 Cypress March 2006 layoffs?

22     A.   I don't know.

23     Q.   We have here Ms. Stora's email.  And she is

24 concerned about the demographic volume count, but is

25 most concerned about the number of contracts to be
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 1 loaded; right?

 2          MR. KENT:  Objection.  The document speaks for

 3 itself.  We have spent a lot of time going through

 4 things we have already gone through.

 5          THE COURT:  That question is preliminary.

 6 Let's just move on.  What do you want to know?

 7 BY MR. STRUMWASSER:

 8     Q.   Do you see the reference, the sentence that

 9 reads, "apparently also unable to initiate a loading

10 process for dual loading due to the current backlog and

11 are back to a 30-plus minute process to submit changes

12 due to volume and resources issues in Cypress."

13          Do you see that?

14     A.   Yes.

15     Q.   What is "dual loading" refer to?

16     A.   Dual loading refers to what I believe we did

17 for a period of time in what we call the overlap

18 markets, which are the seven PacifiCare states not

19 including California, where there was a period of time

20 where we loaded a contract to NICE or ILLIAD or RIMS,

21 maybe all three, as well as the NDB.

22     Q.   What does the 30-plus minute process refer to?

23          MR. KENT:  Objection; relevance.

24          THE COURT:  What's the relevancy?

25          MR. STRUMWASSER:  I don't know what this is.
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 1 We believe they have CCI problems because they cut the

 2 staff too much.  This is documentation that indicates

 3 that.

 4          THE COURT:  All right, I'll allow it.

 5          MR. KENT:  These are policies outside of

 6 California.  They are not at issue in this case.

 7          MR. STRUMWASSER:  We don't know that.  That is

 8 contrary to what the testimony is.

 9          MR. KENT:  That is not contrary.  She just

10 testified it is out of California.

11          THE COURT:  She just testified that the dual

12 loading is not California.  As a matter of fact, it does

13 seem to refer to RIMS because it is the only alternative

14 to NICE and ILLIAD.  So I think it is okay to find out

15 what it means.

16 BY MR. STRUMWASSER:

17     Q.   What is 30-plus minute process?

18     A.   I don't know.  I'm not familiar with the actual

19 process of keying in a contract for submission.

20     Q.   1302, you respond "CCI in Cypress is backlogged

21 on its legacy PHS contract loads"; right?

22     A.   Yes, in overlap states.

23     Q.   So this is the CCI in Cypress that was

24 responsible for uploading California provider contracts;

25 right?
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 1     A.   As I indicated earlier, I am not entirely sure

 2 what the scope was for that legacy CCI in Cypress.  If

 3 it was facility or physician or the other.  I do know

 4 that the United contracts had a centralized contract

 5 entry system for the physicians, as I testified

 6 yesterday.

 7     Q.   You don't have any basis for assuming there was

 8 a different staff for California provider contracts and

 9 overlap contracts in Cypress, do you?

10     A.   I don't know how Cypress divided up its

11 responsibilities for CCI.

12     Q.   So you did know in 2006 that CCI in Cypress had

13 a backlog in contract ordering; correct?

14     A.   Yes, as it related to the overlap states.

15     Q.   So is it your testimony you did know there was

16 such a backlog as to overlay, but you don't know one way

17 or the other as to California?

18     A.   Yes, that's correct.

19     Q.   You say that Lisa's regional team didn't feel

20 that there was an adequate sense of urgency; right?

21     A.   Yes.

22     Q.   Lisa is in Cypress?

23     A.   No.  Lisa McDonnel was my peer who owned the

24 Southwest Region.

25     Q.   So it was her view that there was not an
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 1 adequate sense of urgency in Cypress?

 2     A.   I recall that her team didn't feel that there

 3 was an adequate sense of urgency about resolving the

 4 backlog that they were seeing in Cypress.

 5     Q.   The last paragraph you ask Pete -- I assume

 6 that is Mr. McKinley?

 7     A.   Yes.

 8     Q.   "Was this broken pre-transition?"  What was the

 9 answer from Mr. McKinley?

10     A.   Mr. McKinley answered on 1301 without answering

11 that particular question about was this something

12 pre-transaction.  Instead his response focussed on the

13 annual year-end contract volume that we typically

14 experience.  And asked me to get ready for that, make

15 sure we follow the same processes and "the drill," as he

16 refers to it, in the past.

17     Q.   Is it your recollection that you never got an

18 answer to was this broken pre-transition?

19     A.   Yes.

20     Q.   Who is Mrs. Chandler?

21     A.   She was our network lead for Oregon.

22     Q.   She says that "Jill's assessment was they were

23 very overloaded due to lay offs and not receiving

24 assistance - more overwhelmed than lacking a sense of

25 urgency."
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 1          Again, that is a comment that you understand to

 2 be associated to the Cypress staff; right?

 3          MR. KENT:  Objection; relevancy.

 4          THE COURT:  What's the relevancy?

 5          MR. STRUMWASSER:  This is a statement by

 6 somebody that the Cypress staff had been overloaded due

 7 to layoffs and not receiving assistance.  This is the

 8 same staff that is responsible for many of the errors.

 9          MR. KENT:  We have heard about overlap states,

10 which doesn't include California, and the Southwest

11 Region, which doesn't include California, and Oregon,

12 which isn't California.  After eight months, if we can't

13 draw a causal connection to things, we really should

14 move on.

15          MR. STRUMWASSER:  We heard about the Cypress

16 CCI.  This witness testified she didn't know whether

17 there was layoffs in Cypress.  That is the staff that

18 caused some portion of the problems in the contract

19 uploading.

20          THE COURT:  For California?

21          MR. STRUMWASSER:  For California, absolutely.

22          THE COURT:  I'll allow it.

23          THE WITNESS:  That is how I understood the

24 comment.

25
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 1 BY MR. STRUMWASSER:

 2     Q.   Does this refresh your recollection as to

 3 whether there were layoffs in CCI Cypress?

 4     A.   No, I'm sorry, it doesn't.

 5     Q.   That's fine.  Ms. Chandler says United hasn't

 6 heard it from the provider community but will shortly.

 7 Do you understand her to be expecting that United will

 8 shortly be hearing complaints from the provider

 9 community arising out of the backlog in CCI?

10     A.   Yes, as it relates to her marketplace.

11     Q.   In fact, you did start getting complaints from

12 the provider community in California, didn't you?

13          MR. KENT:  Objection; vague.

14          THE COURT:  At this time?

15          MR. STRUMWASSER:  Shortly after this.

16          THE COURT:  All right.

17          THE WITNESS:  There were instances of provider

18 complaints, but I don't know if they were related to --

19 I don't know that they were related to CCI Cypress.  We

20 had some relating to retro contracts, as you are aware.

21 BY MR. STRUMWASSER:

22     Q.   Retro contracts were contracts that had to be

23 loaded by CCI; right?

24     A.   The majority of retro contracts were physician

25 contracts.  Just the sheer number, 21 hospital contracts
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 1 as opposed to 9,000 physician contracts.

 2     Q.   I'm sorry, was that a yes?  My question was

 3 that some of the complaints received arose from delays

 4 in loading retro contracts; right?

 5     A.   Yes.

 6          MR. KENT:  Objection; argumentative.

 7          THE COURT:  Overruled.

 8          THE WITNESS:  Yes, but those were the contracts

 9 that were loaded by our centralized load team, not

10 necessarily by CCI in Cypress.

11 BY MR. STRUMWASSER:

12     Q.   By the way, you didn't load 9,000 contracts,

13 did you?

14     A.   2,918.

15     Q.   And Ms. McFann, you also started receiving

16 complaints from the provider community that wound up

17 tracing back to the lack of maintenance on the

18 crosswalks; right?

19     A.   I don't recall if I received complaints about

20 the lack of maintenance on crosswalks.  I remember it

21 was around 200 or so providers in the end, as we saw in

22 March.

23     Q.   And my question in that instance, when I say

24 you received complaints, United received complaints;

25 right?
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 1     A.   It's possible.

 2     Q.   I didn't mean to suggest that you received

 3 complaints from providers saying you better get back to

 4 crosswalk.  They were complaints about mispaid claims

 5 that you then determined were mispaid because of failure

 6 to maintain crosswalk; right?

 7     A.   I don't recall right now.  We can go back to

 8 the exhibit if we self-discovered the crosswalk issue or

 9 if it came to us into a provider complaint.

10          THE COURT:  That's not the question.  Just

11 listen the question and answer the question.  Don't try

12 to anticipate where it is going.  It doesn't work.

13          THE WITNESS:  Can you repeat the question

14 please.

15          (Question read.)

16          THE WITNESS:  There were complaints about

17 mispaid claims.  But I don't remember if they were

18 specific, if those complaints were sourced back to the

19 crosswalk.

20 BY MR. STRUMWASSER:

21     Q.   At the top of the Exhibit 510, you say, "more

22 gas for the anti-CCI fire."  Do you see that?

23     A.   Yes.

24     Q.   You are saying that this -- the information

25 that is being related in the prior emails will reflect
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 1 badly on CCI?

 2     A.   Yes.

 3     Q.   Is your point that CCI has, in fact, performed

 4 poorly and that is why it reflects badly on them, or is

 5 it your point that there is going to be criticism of CCI

 6 that is going to be unfair?

 7     A.   I think my point was that this would reflect

 8 poorly on CCI, but because there has been -- because of

 9 the tension that we are seeing come out between CCI and

10 network management.

11     Q.   Did you believe that the tension was

12 attributable wholly or in part to failings by CCI or was

13 CCI blameless for that tension?

14     A.   I don't think it is an either/or question.  I

15 can't answer it either/or, I should say.

16     Q.   All right, then, I will break it up.  Do you

17 think that CCI was at least in part to blame for at

18 least some of the criticisms that are related in this

19 email?

20          MR. KENT:  Objection; vague.

21          THE COURT:  If you know.

22          MR. KENT:  It is a four-page, five-page email.

23          THE WITNESS:  I don't know.

24 BY MR. STRUMWASSER:

25     Q.   You don't have an opinion one way or the other
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 1 whether at this point there was any reason to blame CCI

 2 for the conditions that are being related here?

 3     A.   Correct.

 4     Q.   Did you have any opinion during this time that

 5 CCI wasn't at any time being unfairly blamed for these

 6 problems?

 7     A.   I don't think I had an opinion on that.  I was

 8 trying to better understand, as you can tell here with

 9 my outreach, as to what the facts were.

10     Q.   So what we have got is, you saw these were

11 facts that would be a source of criticism internally

12 about CCI, but at that time when you wrote the more gas

13 for the fire, you didn't know whether that criticism was

14 well-placed or not?

15     A.   I think that is fair.

16          THE COURT:  760 is an email with a top date of

17 October 6th, 2006.

18          (Exhibit 760 marked for Identification.)

19 BY MR. STRUMWASSER:

20     Q.   We have here an email from Nancy Stewart.  And

21 she says the integration of the PCS team into CCI team,

22 there was some redirection of priorities for staff.  Do

23 you see that?

24     A.   Yes, on 1418.

25     Q.   Do you know when the integration occurred that
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 1 is being referred to here?

 2     A.   I don't.

 3     Q.   Do you know whether there were integration

 4 plans associated with it?

 5     A.   I don't.

 6     Q.   Do you know whether there were layoffs

 7 associated with that integration?

 8     A.   I don't.

 9     Q.   Do you know what the redirection of priorities

10 for the staff was?

11     A.   No.

12     Q.   Who would know those things?

13     A.   I guess whoever ran CCI.

14     Q.   That would be Mr. Kaja or his subordinate?

15     A.   Yes.

16     Q.   Now, it says that CCI is at least six weeks

17 behind in getting information loaded for demographic

18 updates, TIN changes and adds to contracts.  Do you see

19 that?

20     A.   Yes, I see that.

21     Q.   And it says that the effects of not having this

22 information include the claims come in and the

23 information doesn't match, so it is pended to a queue

24 that network has to go in and review and then do

25 updates.  Do you see that?
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 1     A.   Yes.

 2     Q.   Do you agree that that is the process for

 3 claims to go through if the demographics, TINs and adds

 4 are not updated?

 5          MR. KENT:  Objection; relevance.  Ms. Stewart

 6 is responsible for Washington and Alaska.

 7          MR. STRUMWASSER:  But the backlog is in

 8 Cypress.

 9          MR. KENT:  Well, that was the headquarters of

10 PacifiCare pre-merger.  A lot of things happened there.

11          THE COURT:  This is post-merger.  I will allow

12 it.

13          THE WITNESS:  I'm sorry.  I don't know the

14 claims pending process.

15 BY MR. STRUMWASSER:

16     Q.   The network that she is referring to, that's

17 network management; right?

18     A.   Yes, I presume so.

19     Q.   That's you; right?

20     A.   That would be the team of contractors, yes.

21     Q.   Were you aware during this period that there

22 was this backlog of six weeks in loading this

23 information?

24     A.   I was aware because I was part of this

25 communication, so, yes.
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 1     Q.   And continuing, there is a reference to the

 2 recent Herculization and non-access to some of the PHS

 3 systems.  What is Herculization in this context?

 4     A.   I believe that when computers were updated by

 5 IT off of the old PacifiCare laptops or desktops and

 6 moved over to United properties, I believe that was

 7 Project Hercules.  But there was a whole bunch of

 8 activity under Project Hercules.  That is one aspect I

 9 do recall.

10     Q.   And there was a disruption of PacifiCare

11 activities due to that Herculization?

12     A.   I don't know for a fact that there were

13 disruption of PacifiCare activities.

14     Q.   Had you heard of those?

15     A.   I don't recall.

16     Q.   What does the non-access to some of the PHS

17 systems refer to, if you know?

18     A.   I don't know which systems she had difficulty

19 getting access to in that market.

20     Q.   The next paragraph, Ms. Stewart attended the

21 National Database Training and learned that the data in

22 it was isolated and based on a dump from NDB with 2005

23 data.  Do you see that?

24     A.   Yes.

25     Q.   What is the purpose of the National Development
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 1 Database?

 2     A.   The National Development Database was an access

 3 database.  It was a standalone database that all of the

 4 network managers across the country outside of

 5 California used to pursue providers for new contracts.

 6 So that's why we called it our development database for

 7 network development.

 8     Q.   It did not contain California providers?

 9     A.   At one point it included California providers,

10 but I was aware that it was outdated data, so that is

11 not what we used for the recruitment activities in

12 California.

13     Q.   Do you have reason to believe it was more

14 updated than what is referred to in this email?

15     A.   I recall being unimpressed with the quality of

16 the data in the National Development Database as it

17 related to California.

18     Q.   The priority of validating provider contracts

19 was also redirected as a consequence of the redirection?

20     A.   Can you say that again?

21     Q.   Validating provider contracts in the data entry

22 realm was redirected and given less emphasis as a result

23 of the integration; correct?

24     A.   I don't recall that being the case.

25     Q.   You don't recall that the redirection of
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 1 priorities regarding validation of contracts greatly

 2 affected network operations?

 3     A.   I don't recall that impacting us in California.

 4          MR. STRUMWASSER:  I am guessing the first digit

 5 is a seven.

 6          THE COURT:  761.  761 is an email with a top

 7 dates of April 25th, 2007.

 8          (Exhibit 761 marked for Identification.)

 9 BY MR. STRUMWASSER:

10     Q.   We have here an email chain in April of '07.

11 Do you recall this sequence?

12     A.   I recognize it.

13     Q.   The last page, 8775, is an email from Gretchen

14 Moody; right?

15     A.   Yes.

16     Q.   She is network management contract operations

17 in Cypress?

18     A.   Yes.

19     Q.   Does she work for you?

20     A.   Yes.

21     Q.   Am I right that non-Emptoris contracts are

22 contracts that were not generated through Emptoris;

23 right?

24     A.   Correct.

25     Q.   So they had to be scanned into FileNet; right?
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 1     A.   Yes.

 2     Q.   And CCI, specifically @Beau Chan's team was

 3 responsible for validating the scan and releasing it to

 4 FileNet; correct?

 5     A.   Yes.

 6     Q.   What does it mean to validate the scan?

 7     A.   As I recall, the way FileNet works is a person

 8 can scan a contract into it.  And a person needs to be

 9 able to validate the file by basically opening up the

10 file to make sure that all the pages are clear.  It is

11 like an Adobe or a .pdf, an image, to make sure the

12 image is clear.

13     Q.   So it is not a matter of accuracy of extracting

14 information from the database, it is just making sure

15 that it has been scanned right?

16     A.   Correct, because FileNet is a contract file

17 repository.

18     Q.   And the contract needed to be validated and

19 released before it could be uploaded into the claims

20 engine; correct?

21     A.   Correct, before CCI could work with it.

22     Q.   In the second paragraph Ms. Moody is saying the

23 validating of contracts scanned into FileNet was

24 previously a two-person job and is now the lowest

25 priority of one person.  Do you see that?
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 1     A.   Yes.

 2     Q.   Do you recall that being the case around this

 3 time?

 4          MR. KENT:  I ask that some foundation be laid.

 5          THE COURT:  I agree.  What's the relationship

 6 to this to anything we have to do here?

 7          MR. STRUMWASSER:  It is to show that the CCI

 8 team, including Mr. Chan, and we have had some colorful

 9 evidence about Mr. Chan and his problems regarding CCI

10 and RIMS issues were strained by change in priority and

11 layoffs that contributed to his poor performance in CCI

12 that contributed to the claims problems.

13          THE COURT:  I think you are getting pretty far

14 from what is contributing to the RIMS uploading

15 contracts and claims problems.  How does this relates to

16 that?

17          MR. STRUMWASSER:  Let me see if I can do

18 something with that.

19          THE COURT:  All right.

20 BY MR. STRUMWASSER:

21     Q.   Are the contracts that are being discussed in

22 this exhibit, these are provider contracts for the folks

23 to go into the PacifiCare provider network; right?

24     A.   Yes.

25     Q.   So these are contracts under which PPO claims
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 1 would be paid; correct?

 2     A.   I can't tell if California PPO contracts were

 3 included in this issue.

 4     Q.   Take a look at the top sentence on 8775.  As

 5 you know, contracts operations under Christina Sheppard

 6 has taken on the contracts  submission process on behalf

 7 of network management in CA and WA for non-Emptoris

 8 contracts, which includes capitation and FFS hospitals

 9 on PHS paper.

10          I understand that to mean it is California and

11 that it includes capitation and something other than

12 capitation; right?

13          THE COURT:  Fee for service hospitals, correct?

14          THE WITNESS:  Yes, it included fee for service

15 hospitals.

16 BY MR. STRUMWASSER:

17     Q.   That would be a PPO function?

18     A.   It could be a PPO or an HMO function.

19          THE COURT:  All right, go ahead.

20 BY MR. STRUMWASSER:

21     Q.   Were you aware before you received this that

22 there had been this validation of contracts function

23 that had been changed from a two-person to one-person,

24 low-priority job?

25     A.   I was unaware prior to receiving this that it



10883

 1 was changed as a priority for an individual.

 2     Q.   And she says this has had a major impact on my

 3 process and the ability of my team to meet their

 4 timelines for timely contract submission.  Do you see

 5 that?

 6     A.   I'm sorry, I don't.  Yes, I see that.

 7     Q.   Now, Ms. Moody has responsibilities that

 8 include contracts that are used to serve PHLIC members.

 9     A.   Yes.

10     Q.   This statement this has major impact on my

11 process and the ability of my team, and so on.  Do you

12 agree with that statement as of the date it was written?

13     A.   I agreed with it at the time, yes.

14     Q.   Then on the second page of the email, you

15 forward this to Mr. Guisinger with a copy of to Mr.

16 McKinley.  And you say this is a very big deal for us

17 and you ask for their help in getting it solved for.  Do

18 you see that?

19     A.   Yes.

20     Q.   And you say I am sure this wasn't the intended

21 outcome of integration and staff assigned activities in

22 CCI, but this is hurting network management and may

23 wined up causing Pac Region untimely submissions and

24 retros.  Do you see that?

25     A.   Yes.
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 1     Q.   And that was true that you were concerned at

 2 this time that the effects of integration and staff

 3 assignments in CCI could lead to those consequences;

 4 right?

 5     A.   Yes, as it relates to this FileNet situation.

 6     Q.   And, in fact, there were untimely submissions

 7 in California, weren't there?

 8     A.   Yes, there were some untimely contract

 9 submissions in California.

10     Q.   And there were some retros; right?

11     A.   Yes, there were some retros.

12     Q.   Above that you have the response from Mr.

13 Guisinger that this is solely used by network

14 management, so it doesn't make sense to make CCI do it?

15          THE COURT:  That is not a quote.

16          MR. STRUMWASSER:  That is not a quote.  Let me

17 read the sentence.

18 BY MR. STRUMWASSER:

19     Q.   "To my knowledge, this is solely utilized by

20 network management.  So performing this activity with

21 CCI does not seem to make sense when CCI utilize FileNet

22 in any way."

23          So Mr. Guisinger is saying that the validation

24 and scanning and releasing the scan should not be a CCI

25 function; right?
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 1     A.   That is what he is saying.

 2     Q.   And your response is to interpret his email as

 3 a dump and run; correct?

 4     A.   Yes.

 5     Q.   And, in fact, on the bottom of 8773 you say,

 6 okay, this is classic.  What did you mean by that?

 7     A.   This is very frustrating.

 8     Q.   In my parlance I don't use "classic" for

 9 frustrating.  What I understand "classic" to be a

10 reference to is there they go again.  Is that a fair

11 reading of this sentence?

12     A.   I read it, and I know that when I typed it I

13 was frustrated because I did not agree that CCI did not

14 use FileNet at the time.

15     Q.   So is it your testimony that this is not was

16 not a reference to the attitude that CCI or the IT folks

17 had towards dumping responsibility on others?

18     A.   No.  I think my next sentence, I said I am not

19 surprised that this is a dump and run.

20     Q.   On page 1, again Ms. Sheppard is responding

21 saying she believes CCI does use FileNet; right?

22     A.   Yes.

23     Q.   Then she asks where did the bodies go without

24 discussion or even notification as this affects NM

25 greatly.  My first question is "NM" is New Mexico?
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 1     A.   It is network management in this case.

 2     Q.   It includes California in this case; right?

 3     A.   Yes.

 4     Q.   So when she said, where did the bodies go, she

 5 is referring to layoffs; right?

 6     A.   I don't know if she is referring to layoffs or

 7 to what is noted on the very last page about

 8 prioritization, did they get redirected to other

 9 activities.

10     Q.   Is it correct that network management wasn't

11 involved in discussion of layoffs?

12     A.   I don't recall being engaged in any discussions

13 about layoffs.

14     Q.   Do you recall being engaged in any discussions

15 about changing priorities and assignments in CCI?

16     A.   No, I don't recall.

17     Q.   So far as you recall, you were not even given

18 notification of any of those changes; right?

19     A.   That's correct.

20     Q.   At this point you are fuming; right?

21     A.   I believe that is what I wrote.

22          MR. STRUMWASSER:  762.

23          THE COURT:  762 is an email with a top date of

24 June 12th, 2007.

25          (Exhibit 762 marked for Identification.)
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 1          MR. STRUMWASSER:  When Your Honor is ready, I

 2 would like to talk about this document.

 3          THE COURT:  Okay.  I can see why.

 4          MR. STRUMWASSER:  There is a reference in the

 5 subject line on the first page to "Confidential Legal,"

 6 "Internal Legal."  There are, I believe, no lawyers

 7 involved in any of this.  There is no reference to the

 8 securing of legal services or the opinions of any

 9 lawyers.

10          If we look at the last page, 7483, this

11 document starts out with a subject line about providers

12 with incorrect file entries.  Then it keeps that title

13 through the emails on 7482 and 7481.  Then on the bottom

14 of 7480 we have this "Confidential Legal",  "Internal

15 Legal" added to the subject line.  And I think it is a

16 fair reading that that is an effort by the author of

17 that email in particular to make a point about the

18 technical issue here.  And I would just note in passing

19 that that employee who added that is somebody for whom I

20 believe we have had testimony about a personnel action.

21          MR. KENT:  What I would suggest is we put this

22 to aside, and when we have a break we can talk to and

23 find out if there is a confidentiality.

24          THE COURT:  Or if she just added it because she

25 was in trouble.
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 1          MR. KENT:  I don't know what the story is.

 2          THE COURT:  I think it is fair to give them

 3 time to look into it.

 4          MR. STRUMWASSER:  I understand that we are not

 5 going to be doing a break today.  We have just a half

 6 hour left.

 7          THE COURT:  Do you want to take a ten-minute

 8 break?

 9          MR. STRUMWASSER:  May I just ask that there be

10 an instruction that the witness and Counsel not discuss

11 this document.

12          MR. KENT:  That's outrageous.  That's what I

13 need to do.

14          THE COURT:  I think that's what he wants to do

15 is find out from her as best as he can if this was just

16 added or if there was some legal component to it.

17          MR. STRUMWASSER:  I understood he was going to

18 check with others.  You understand my concern.  Let's

19 just take the break and get on with it.

20          (Afternoon recess.)

21          MR. KENT:  We don't see that there is anything

22 confidential or privileged.

23          THE COURT:  Privileged.  That's the next

24 question.  Do we need to do any blackening on this guy?

25          MR. STRUMWASSER:  I was actually going to
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 1 propose that under the circumstances that we just put it

 2 in an envelope.  And in my examination I will refer to

 3 the person I believe was subject to a personnel action

 4 simply as "S."

 5          THE COURT:  Is that okay with you?

 6          MR. KENT:  That is fine for now.  I am not

 7 aware of information indicating that this had anything

 8 to do with any adverse personnel action either.  So we

 9 are not so sure right any.  But out of abundance of

10 caution.

11          THE COURT:  I will just put a note on it and we

12 can look into it.

13          MR. STRUMWASSER:  That's fine.  We did

14 something with this employee before.

15          THE COURT:  Just check on it and see what you

16 think.  I will put a question mark on it.

17          MR. KENT:  That's fine.

18          THE COURT:  Go ahead.

19 BY MR. STRUMWASSER:

20     Q.   So here we are in 762.  And we have a chain

21 that starts by requesting query reports showing

22 potential incorrect claims payment; right?

23     A.   Yes.

24     Q.   And on 7482 Shelby Grahm -- is that a lady or

25 gentleman?
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 1     A.   It is a woman.

 2     Q.   Ms. Grahm's email in the second paragraph says

 3 she is wondering if there is a systemic way to shut off

 4 access to a screen in RIMS to prevent contractors from

 5 changing fields in RIMS.  Do you see that?

 6     A.   Yes.

 7     Q.   Do you know what she is talking about here with

 8 inspect to the screen and contractors?

 9     A.   I don't have a lot of technical knowledge, but

10 I do recall being aware prior to this that there was

11 away -- there was a capability of people to access

12 inside RIMS and change fee schedules.

13          And I think I testified to that in my direct

14 testimony in either January or March.

15     Q.   Do you know which contractors had at any time

16 the ability to change data in RIMS?

17     A.   I don't know.

18     Q.   Do you know whether any of the contractors

19 whose contracts involve your network management function

20 had that ability?

21     A.   No, I don't.

22     Q.   On the bottom of 7481 and continuing on the

23 next page, Ms. Parker responds that she is not making

24 any changes to any contracts within QicLink.  Do you see

25 that?
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 1     A.   Yes, at the top of 7482.

 2     Q.   Rather, she says she is reviewing provider

 3 records that were set up incorrectly or were attached to

 4 incorrect factor files; right?

 5     A.   Yes.

 6     Q.   What are factor files?

 7     A.   One of the times I was testifying, it was

 8 either January or March, we reviewed a situation where

 9 the conversion factors that were attached to fee

10 schedules when that information was -- when information

11 was sent to RIMS to attach conversion factors to fee

12 schedules, it wasn't correct.  I think that this is part

13 of that cleanup to the impacted provider records.

14     Q.   Now on 7481, "S" responds that this series of

15 communications makes me extremely nervous.  Do you see

16 that?

17     A.   Yes.

18     Q.   What I see documented in various emails is

19 incorrect assumptions, incorrect business

20 accountabilities and incorrect statements.  The

21 contractors do not have access to change factor files or

22 contracts load, access should most definitely by

23 addressed and consolidated to CCI.

24          So am I correct in understanding "S" to be

25 saying that the contractors do not, in fact, have access
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 1 to at least the data in the factor files?

 2     A.   That's what I'm interpreting she is saying.

 3     Q.   Do you have any understanding of whether that

 4 was true when she said it or not?

 5     A.   I didn't have any knowledge or understanding to

 6 the contrary.

 7     Q.   Continuing in the same email.  However, CCI

 8 does not have historical knowledge of PHS process

 9 systems or provider contracts that are a critical

10 component of these efforts.  We cannot simply apply UHC

11 standards across the board.

12          Do you see agree at this time that UHC did not

13 have adequate historical knowledge of PacifiCare's

14 process systems for provider contracts?

15          MR. KENT:  Objection; vague.  As to this issue

16 or are we talking about other issues?

17          THE COURT:  I assume you are asking about the

18 material in here.

19          MR. STRUMWASSER:  Yeah, absolutely.

20          THE COURT:  All right.  Go ahead.

21          THE WITNESS:  The question was?

22 BY MR. STRUMWASSER:

23     Q.   Do you agree that CCI didn't have this

24 historical knowledge of PacifiCare's process systems or

25 provider contracts?
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 1     A.   I don't know that I had an opinion on that.

 2     Q.   "S" then says, we are not at a point in our

 3 integration when PHS knowledge base has been fully

 4 defined for our UHC counterparts, and M has experienced

 5 multiple scenarios where incorrect assumptions have led

 6 to incorrect business decisions that have created huge

 7 regulatory, financial, and legal risk for PHS legacy

 8 systems.

 9          Do you see that?

10     A.   Yes.

11     Q.   As you understand it, is it the case that

12 network management had experienced multiple scenarios

13 where incorrect assumptions have led to incorrect

14 business decisions?

15     A.   I can't agree or disagree with this statement

16 because it is such a broad statement.

17     Q.   Do you know what incorrect business decisions

18 "S" is referring to here?

19     A.   I don't.

20     Q.   Did you ever, aside from this email chain, did

21 you ever speak to "S" about this email?

22     A.   I don't recall if I did.

23     Q.   Do you recall any time that "S" told you what

24 incorrect business decisions she thought had been made?

25     A.   I don't recall if she ever expanded upon her
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 1 statement.

 2     Q.   But even in general, independent of this

 3 statement, do you recall "S" saying, yeah, for example,

 4 here is a bad business decision?

 5     A.   Yeah, I don't recall.

 6     Q.   Now, Ms. Lookman responds that no one but CCI

 7 personnel are making changes to the system.  The upper

 8 half of 7481.  Do you understand the reference to be to

 9 RIMS as the system?

10     A.   Yes.

11     Q.   Continuing Ms. Lookman writes, if our

12 assumption are correct, then your team needs to take

13 ownership of getting this corrected and attending the

14 daily finance war room calls to explain the status.

15          I guess, first of all, I understand the you in

16 this to be "S"."  Is that your understanding also?

17     A.   Yes, the "you" or the "your."

18     Q.   And "S's" team would be a team in CCI?

19     A.   No, "S's" team reported to me.

20     Q.   So it is a team in network management?

21     A.   Yes.

22     Q.   So it is Ms. Lookman who is associated with IT;

23 right?

24     A.   I recall knowing I think that Ms. Lookman was

25 in IT.  I don't know for certain.
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 1     Q.   What I understand Ms. Lookman to be saying is

 2 if IT is operating under incorrect assumptions, then

 3 network management needs to take ownership of getting

 4 those issues corrected and should attend the daily

 5 finance war room.  Is that your understanding also?

 6     A.   Yes.

 7     Q.   Do you understand what the daily fiances war

 8 room is being referenced here?

 9     A.   I don't.

10     Q.   You have no recollection of there being a daily

11 finance war room?

12     A.   You know, there were a couple of different war

13 rooms at the time.  I don't recall if one was a finance

14 war room.

15     Q.   Do you have any understanding of what

16 assumptions Ms. Lookman is referring to?

17     A.   I don't.

18     Q.   At the bottom of 7480, what is currently housed

19 in core systems and knowledge of RIMS does not address

20 the risk of not aligning contracts specific to each

21 provider.  Do you see that?

22     A.   Yes.

23     Q.   I understand that to be that there is an issue

24 here about associating the provider and the contract

25 within RIMS;  Is that right?
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 1     A.   Not really.  As I understand what she is trying

 2 to say here is, before you correct anything, make sure

 3 that you are correcting this correctly.  So make sure

 4 that you are aligning to the contract specific to each

 5 provider.

 6     Q.   Then "S" says, the statements reflected

 7 disregard this risk in one paragraph there are two

 8 separate and distinct markets identified that represent

 9 both standard and nonstandard fee schedules.  There are

10 separate business models -- I am correcting typos -- for

11 CA verses other states, providers in Santa Clara are not

12 handled as providers in the Northwest.

13          What do you understand "S" to be saying in that

14 paragraph?

15     A.   So I am coming to the same conclusion, I think,

16 that I came to when I read that email.  Let's not mix up

17 our markets.  California is different than the

18 Northwest, because of there is some work here on Pacific

19 Northwest providers.  So make sure that we are not

20 mixing apples and oranges.  And don't mix up your

21 standard schedules with your nonstandard  fee schedules.

22     Q.   Was there a provider in Santa Clara that had a

23 problem that you recall?

24     A.   I believe the way I read this email string, the

25 provider in Santa Clara that are referenced here are
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 1 part of this factor file cleanup and Shelby referred to

 2 it further down in 7482, is while you are looking at

 3 Santa Clara, can you go look at this other thing on

 4 these factor files.

 5     Q.   Do you recall if that was an anesthesiology

 6 group?

 7     A.   It could have been since this cleanup, I

 8 believe, related to the factor file issue.

 9     Q.   The last part of that paragraph I just read

10 from explains that the concern is the possibility of

11 applying incorrect provider load rules or changes to

12 system tables that are not correctly aligned.  And I

13 take it that means correctly aligned to the right

14 providers?

15     A.   I believe so.

16     Q.   Top of the next page, we are failing to

17 collectively and collaboratively address potential risk

18 presented as we prepare for audit by the CA DOI and

19 DMHC, and we begin to minimize exposure.

20          Do you agree there was a failure to

21 collectively, collaboratively, address potential risks?

22          MR. KENT:  Objection; Vague.  In the context of

23 this one issue.?

24          THE WITNESS:  I think in the context of this

25 one issue I think there was a failure to behave in a
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 1 collaborative manner.

 2 BY MR. STRUMWASSER:

 3     Q.   Then we have the message above the message from

 4 "S", as a follow-up these people are dangerous.  Do you

 5 understand that reference to be Ms. Lookman and her

 6 group?

 7     A.   Yes.

 8     Q.   You understand the reference to be Ms. Lookman

 9 and her group?

10     A.   Yes, that's how I understood it when "S"

11 brought it to my attention.

12     Q.   So the first thing that "S" specifically

13 criticized is that the IT folks have moved from ASA

14 factor files to MSPS and NMSPS and then on to changing

15 provider loads?  What are MSPS?

16     A.   MSPS is the acronym for market standard fee

17 schedule, even though it is a "P."  Trust me.

18     Q.   So NMPS is non-standard?

19     A.   Correct.

20     Q.   So the point here is the MSPS folks were not;

21 properly distinguishing between standard and nonstandard

22 fee schedules?

23     A.   Yes.  At least those IT folks who were in this

24 group discussion.

25     Q.   This is what she refers to as a cluster
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 1 exploitative?

 2     A.   Yeah.

 3     Q.   I look at your email at the very to top of this

 4 sequence.  And you say, I just sent Sue an email telling

 5 her to call me on Tuesday because I don't like the tone

 6 of her email.  Am I correct that this is Sue Lookman?

 7          THE COURT:  You mean who is the "her" that you

 8 are referring to?

 9          MR. STRUMWASSER:  No, which Sue.

10          THE COURT:  Sue Berkel or Sue Lookman?

11          THE WITNESS:  I was saying Sue Lookman.

12 BY MR. STRUMWASSER:

13     Q.   You were saying you didn't like the tone of Ms.

14 Lookman's email?

15     A.   Yes.

16     Q.   Am I correct in reading this as to say that on

17 this issue you are siding with "S" and whoever else was

18 in the network management group rather than IT on this

19 conflict?

20     A.   I think with regard to the conflict, the answer

21 is yes.  But the way I did it was to say, look, you

22 know, let's stop the dust-up.  Please go do this.  I'll

23 talk to you later.

24          MR. STRUMWASSER:  This is a good place, Your

25 Honor.
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 1          THE COURT:  9:00.

 2          (The proceedings were adjourned at 3:55 p.m.)

 3                          --oOo--
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 1 Thursday, August 26, 2010            9:08 o'clock a.m.

 2                         ---o0o---

 3                   P R O C E E D I N G S

 4      THE COURT:  This is before the Insurance

 5 Commissioner of the State of California in the matter

 6 of the accusation against PacifiCare Life and Health

 7 Insurance Company.  This is OAH Case No. 2009061395,

 8 Agency No. UPA 2007-00004.  Today's date is August

 9 26th, 2010.

10          Counsel are present.  Respondent is present in

11 the person of -- Ms. McFann, who is on the stand?

12      MR. KENT:  Yes.

13      THE COURT:  Go ahead.

14      MR. STRUMWASSER:  Thank you, your Honor.

15                       ELENA McFANN,

16          called as a witness by the respondent,

17          having been previously duly sworn,

18          was examined and testified further as

19          hereinafter set forth:

20      CROSS-EXAMINATION BY MR. STRUMWASSER (Resumed)

21      MR. STRUMWASSER:  Q.  Good morning, Ms. McFann.

22      A.  Good morning.

23      Q.  We were talking yesterday about some of the

24 issues that had arisen with respect to CCI in 2006 and

25 2007.  I won't burden you with those documents again,
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 1 but we were looking at 510 and the 760s.

 2          Do you recall having additional problems with

 3 CCI in 2008?

 4      A.  I don't recall specific problems.

 5      MR. STRUMWASSER:  Next in order, your Honor?

 6      THE COURT:  Your next is 763 and has a top date of

 7 September 29th, 2008, an e-mail.

 8          (Department's Exhibit 763, PAC0485747

 9           marked for identification)

10      THE WITNESS:  I'm ready.

11      MR. STRUMWASSER:  Q.  You recognize this e-mail

12 chain?

13      A.  Yes, I do.

14      Q.  And at the bottom of the first page, we have

15 the September 25, 2008 e-mail from Amy Dai.  Who is

16 she?

17      A.  Ms. Dai led my Pacific region non-standard fee

18 schedule management team.

19      Q.  And she says that she is attaching her summary

20 on the RIMS Crosswalk situation.  Was there a new issue

21 in 2008 with regard to Crosswalk?

22      MR. KENT:  Objection, vague.

23      THE COURT:  Overruled.

24      THE WITNESS:  It appears that there was, that she

25 was bringing to my attention.
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 1      MR. STRUMWASSER:  Q.  Offhand, you don't recall

 2 what the situation was?

 3      A.  I don't.

 4      Q.  Above that e-mail, we have an e-mail from

 5 Christopher -- Robson?

 6      A.  Robson.

 7      Q.  Robson -- to you, asking for your ruling on

 8 how to deal with another set of CCI errors.  And he

 9 gives you two options, both of which involve

10 retriggering the RIMS Crosswalk.  Does that phrasing

11 indicate to you what the RIMS Crosswalk situation was?

12      A.  It tells me that there was an error in the

13 body of the Crosswalk table.  But I'm unclear as to

14 what the error was.

15      Q.  Okay.  And the two options that he offers you

16 both trigger the RIMS Crosswalk.  One is with

17 retro-rework and one is without.  And am I correct in

18 inferring from his e-mail that this CCI situation

19 resulted in providers having been paid incorrectly?

20      A.  It appears there was concern that it could

21 have resulted in providers being paid incorrectly.  I'm

22 unable to tell from this what the exact impact was.

23      Q.  Well, in fact, he says that doing a claims

24 impact would be a large, time-consuming project and

25 asks whether a letter needs to be sent to the impacted
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 1 providers about the change.

 2          Under what circumstances would you send such a

 3 letter to providers?

 4      MR. KENT:  Vague, no foundation.

 5      THE COURT:  If you know.

 6      THE WITNESS:  I only recall communication being

 7 made to providers on a fee schedule correction back in

 8 late 2006.  But I don't recall what drove us to do that

 9 as opposed to our usual process of simply reworking the

10 claims.

11      MR. STRUMWASSER:  Q.  So the instance you just

12 described is a situation where, prior to the reworks, a

13 letter was sent to providers?

14      A.  I think there was one time -- and I believe it

15 was in some of these materials -- where we did a rework

16 project in 2006, and we notified the impacted providers

17 with a letter that we were doing that.

18      Q.  And the letter just told them that, "We're

19 doing a rework project, and some of your claims are or

20 may be involved"?

21      A.  I don't remember the content of the letter.

22      Q.  In the ordinary course, if you're doing a

23 rework project, is -- there is, of course, notice to

24 the provider on the back end, after the claim has been

25 reworked, if there is a change in the result of
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 1 handling the claim, right?

 2      A.  Yes, that's correct.

 3      Q.  And if the rework is initiated by a request

 4 for a rework or an appeal, then you would give the

 5 provider notice on the back end that -- of what the

 6 outcome was, irrespective of whether there was a

 7 change, right?

 8      A.  I can't answer yes or no because I'm not

 9 familiar with all the intricacies of all of the rework

10 projects that -- and processes that we pursue.

11      Q.  But in the ordinary course, if it's a rework

12 project initiated within the company, in the ordinary

13 course, I understand you to be saying that there would

14 not normally be a pre-rework letter to the providers?

15      A.  I'm not familiar with one being sent except

16 for the instance I shared with you.

17      Q.  Okay.  But Mr. Robson is asking for a ruling

18 from you on whether a letter would have to be sent in

19 this instance.  Do you know why he thought this

20 instance required or might require a pre-rework letter?

21      A.  I don't know why.

22      Q.  Am I correct in inferring from Paragraph No. 1

23 of his e-mail that this was an anesthesiology issue?

24      A.  There are a couple of references to ASAs,

25 which implies to me anesthesiology, but I'm not
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 1 entirely sure if that will have encompassed everything.

 2      Q.  "ASA" stands for?

 3      A.  Okay.  Anesthesiology -- I'm sorry.  It's like

 4 American Society of Anesthesiologists.  It's, again,

 5 part of my DNA at this point.

 6      Q.  Okay.  So Ms. Rosen proposes and I hear you --

 7 I think you may have accepted that ASA is American

 8 Society of Anesthesiologists?

 9      A.  Yeah.

10      Q.  That sounds right to you?

11      A.  That sounds right.

12      Q.  So your response at the top of the first page

13 is that you are very disappointed that CCI made these

14 errors.  They will have to own the retro themselves,

15 make the corrections retroactively and submit for

16 rework.

17          Does your response mean that you are approving

18 retro-loading of the contract but saying that CCI has

19 to take responsibility for that retro-loading?

20      A.  No.  The concept of owning the retro, if you

21 recall, refers to the concept of our R codes or the

22 retro codes, which means that there's a retro code

23 associated with CCI having made a mistake, and that's

24 them owning it.

25          However, yes, I did say I wanted this done --
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 1 I want the corrections done retroactively and rework

 2 initiated.

 3      Q.  Would there be consequences to CCI from their

 4 having to own the retro?

 5      A.  I'm not sure what you mean by "consequences."

 6      Q.  Why did you say CCI is going to have to own

 7 the retro?

 8      A.  Because we have -- we had these R codes or

 9 retro codes that allowed us to understand what was the

10 root cause or what area created the original mistake

11 that gave rise to a retroactive impact.

12      Q.  So the point of these R codes is to see whose

13 fault it was within the organization?

14      A.  I suppose that's one way of looking at it.

15      Q.  And if it is determined that it was CCI's

16 fault -- and I gather what you're saying is that CCI

17 had its own R code?

18      A.  Yes.

19      Q.  Just one?

20      A.  I don't remember if there was one or more than

21 one.

22      Q.  Do you recall whether R-11 was the CCI code?

23      A.  I don't remember right now if it was R-11 or

24 any one of the other Rs in the R code series.

25      Q.  Do you recall any instance in which any kind
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 1 of management action was taken because of the

 2 assignment of an R code designating the rework as being

 3 owned by CCI?

 4      MR. KENT:  Objection, relevancy.

 5      THE COURT:  Overruled.

 6      THE WITNESS:  I'm unaware of any.

 7      MR. STRUMWASSER:  Q.  So just to make sure I

 8 understand the issue in 763, on the second page, on

 9 5748, the second to last paragraph indicates that the

10 correction at issue was another CCI -- another error on

11 CCI's part when an ASA change request dated 3/16/06 was

12 not caught and implemented until 6/30/08.  Do you see

13 that?

14      A.  Yes.

15      Q.  So am I correct in inferring that this was an

16 error made by CCI that went undetected for over two

17 years?

18      A.  At face value, yes.  I don't know if the '06

19 was an error as opposed to '08, but it does look like

20 it's a two-year issue.

21      Q.  Do you know how this issue got resolved by

22 CCI?

23      A.  Are you referring to the RIMS Crosswalk issue?

24      Q.  Yes, the --

25      A.  The overall issue?
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 1      Q.  I'm referring to the RIMS Crosswalk situation.

 2      A.  I don't recall.

 3      Q.  Do you recall whether, in fact, the claims

 4 were retroactively reworked?

 5      A.  I don't recall.

 6      Q.  Do you have any information about how many

 7 providers were affected or how many claims?

 8      A.  I don't think so.

 9      Q.  It appears that Mr. Robson provided you an

10 Excel file reflecting the money for the provider,

11 right?

12      A.  I see reference on -- at the bottom of 5747

13 about an updated Excel document with provider types by

14 fee schedule.  That's the only reference I see to an

15 Excel document.

16          But I don't know -- and I don't recall if that

17 document would have included financial impact because

18 that would be -- that would need to be gathered by

19 triggering a rework project.

20      Q.  In Mr. Robson's e-mail after the

21 Paragraph No. 1, the next paragraph, "Most of the

22 changes are would result in more money for the provider

23 (refer to Excel document summary tab)."

24          So do you understand that to be a tab within

25 the Excel spreadsheet that was being sent by Ms. Dai?
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 1      A.  I would assume that he is referencing what

 2 Ms. Dai refers to as the third tab in the Excel

 3 document.

 4      Q.  Okay.  Now, on the second page, on 5748, we

 5 have a -- some text from Ms. Dai saying, "Currently

 6 this is what we know based on the data Shelby

 7 provided."  And there's a count of fee schedules, and

 8 it looks to me like there's over a dozen fee schedules.

 9 Am I reading that right?

10      A.  Yes.  The 12 above and then it looks like

11 reference to -- to another fee schedule, so yes.

12      Q.  That other one is a UCLA fee schedule?

13      A.  Yes.

14      Q.  And when you have that many fee schedules

15 affected, does that make a claims impact study -- is

16 that why this would be a large, time-consuming claims

17 impact project?

18      A.  The size of a claims -- so let me -- not

19 necessarily because the size of a rework project is

20 dependant upon the number of providers attached to the

21 fee schedules and whether or not they've submitted

22 claims.

23      Q.  Well, that would be the size of the claims

24 rework project itself.  Am I right that there's a

25 separate step here that he's referring to, namely, a
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 1 claims impact analysis, or is that all the same thing?

 2      A.  I don't know what he means by "claims impact

 3 analysis."  I'm just familiar with claims being pulled

 4 and then actual rework occurring if the claim has been

 5 impacted.

 6      Q.  Okay.  So in the ordinary course, when you

 7 find that there's been a problem with a fee schedule,

 8 it's not a two-step process; you think of it as a

 9 single-step process in which you investigate what

10 claims were affected by the error in that fee schedule?

11      A.  Yes, because I'm not in there actually

12 physically reworking claims.  There might be multiple

13 steps.  I just don't have visibility to them.

14      Q.  Now, by 2008, reworking retro-loaded contracts

15 had become a major headache for your group, hadn't it?

16      A.  I don't -- I can't think of a specific

17 instance up here that -- that I would have called a

18 major headache.

19      Q.  Do you recall there being pressures not to do

20 reworks on claims that had been erroneously processed?

21      A.  No.  I recall that we received a lot of

22 reminders to, "Load your contracts correctly.  Avoid

23 doing anything to fee schedules that will give rise to

24 a -- to an error which would give rise to a

25 retro-correction."  Basically, "Do your business right
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 1 the first time."

 2      Q.  No, I understand that.  But to the extent you

 3 didn't do your business right the first time and there

 4 was a need to -- and providers had been -- or members

 5 had been mispaid, isn't it the case that there was a

 6 time when management was resisting rework projects and,

 7 in particular, was suggesting that, for large numbers

 8 of claims, that the company simply enter into a

 9 lump-sum settlement without actually reworking the

10 claims?

11      MR. KENT:  Vague.  There's no foundation.  If

12 there's a particular incident or a document, we could

13 move a lot more quickly.

14      THE COURT:  Does seem a little broad.  I will

15 sustain the objection.

16      MR. STRUMWASSER:  Well, your Honor, we'll talk

17 about documents.  But I want a confirmation that there

18 was a policy and a directive --

19      THE COURT:  Okay.  So when?

20      MR. STRUMWASSER:  2008.

21      THE COURT:  All right.

22      THE WITNESS:  I don't recall a policy to stop

23 retro-working claims and start doing settlements

24 instead.

25      MR. STRUMWASSER:  Q.  Do you recall a time when it
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 1 was difficult to go to management with the need for

 2 retro-works?

 3      A.  No, because so long as you could approach

 4 management with, "Here are the facts.  This is my

 5 recommendation.  We own the correction.  We own the

 6 impact from it," I can't recall situations where

 7 management told me to avoid the rework and do a

 8 settlement.

 9      Q.  Do you remember a disagreement in mid 2008

10 regarding ASC rider contracts?

11      A.  I recall the use of rider contracts for

12 capitated business.  But I don't remember or even know

13 how that would have been applicable to PLHIC business.

14      MR. STRUMWASSER:  764?

15      THE COURT:  Correct.  764 is an e-mail with a top

16 date of August 28th, 2008.

17          (Department's Exhibit 764, PAC0487622

18           marked for identification)

19      THE WITNESS:  I'm ready.

20      MR. STRUMWASSER:  Q.  Do you recognize this e-mail

21 chain?

22      A.  Yes, I do.

23      Q.  And it concerns providers who have complained

24 that they've been underpaid on their 2008 claims under

25 a rider for ambulatory surgical centers, right?



10920

 1      A.  Yes.

 2      Q.  And this is an issue that came up on the

 3 weekly CCI war room call, right?

 4      A.  Yes.

 5      Q.  On the second page, 7623, the top e-mail from

 6 Jacqueline Simpson, who is Ms. Simpson?

 7      A.  Ms. Simpson is a director of network

 8 management in Southern California.

 9      Q.  Her text addressed to you says that in order

10 to respond to the provider's claims, it will be

11 necessary to agree to make a retroactive change in

12 terms and then to reload and rework the claims, right?

13      A.  Yes.

14      Q.  And then she asks parenthetically,

15 "(settlements aren't the preferred option?)"

16          Do you see that?

17      MR. KENT:  Objection, foundation.  If we could

18 have some foundation for this.  It's 2008 claims.

19 There's been no indication this has anything to do with

20 PLHIC.

21      THE COURT:  Well, I'll allow the question.  I

22 assume we'll get there, but all I see is it has to do

23 with Northern California.

24      THE WITNESS:  I'm sorry, the question was,

25 Mr. Strumwasser?
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 1      MR. STRUMWASSER:  Q.  And the question is, she

 2 asks you in Paragraph No. 1 of the part of the text

 3 addressed to you whether settlements aren't the

 4 preferred option for reworking these claims that will

 5 be affected?

 6      A.  Yes, that appears to be the question she's

 7 posing.

 8      Q.  And is it not the case that, around this time

 9 in 2008, the company was negotiating with providers

10 over claims that had been erroneously paid and

11 declining to do reworks and instead insisting on

12 lump-sum settlements?

13      A.  I don't recall specific instances right now of

14 that.  It was not -- I will say, regardless, that

15 entering into a settlement to rework -- to deal with

16 underpaid claims was not a directive of the company.

17      Q.  There's a really wonderfully colorful set of

18 responses to this development.

19          Ms. Stenger says that, "Seriously?  The blood

20 is gushing down my body and there's a massive hole in

21 the wall next to desk!"

22          And you reply, "I almost sent you a same time

23 message announcing that I was poking my eyes out with a

24 toothpick."  And later on you say that it's hard to see

25 through the blood when it is coming down your face.
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 1          Other than to compliment you on the imagery,

 2 am I correct in understanding that you're having a

 3 strong reaction to this event?

 4      A.  Yes.  Barbara and I were having a strong

 5 reaction to this discussion about ASC rider contracts.

 6      Q.  And am I correct in understanding that the

 7 strong reaction is because you do not relish the

 8 prospect of having to do a large number of claim

 9 reworks in August of 2008?

10      A.  Actually, that's an incorrect statement

11 because it didn't to have do with the reworks.

12          ASC rider contracts, as I recall this issue,

13 relates to the California HMO business.  And the

14 question of how do we migrate to -- how do we take the

15 old PacifiCare of California methodology of contracting

16 and compare it to the UnitedHealthcare methodology of

17 contracting and eventually get to the same way of

18 contracting, particularly when the capitated medical

19 groups who own the contracts have asked us to load them

20 into our HMO systems.

21      Q.  These are contracts with whom?

22      A.  Rider contracts exist between the primary

23 medical group, the capitated medical group, and, in

24 this case, their contracted ambulatory surgery centers.

25      Q.  Their what?
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 1      A.  Their contracted ambulatory surgery centers.

 2      Q.  Now, a capitated -- surgery provided by an HMO

 3 under a capitated contract does not typically result in

 4 a claim, does it?

 5      A.  We have relationships under the PacifiCare of

 6 California license, as I recall, with some of our

 7 primary medical groups where we actually process the

 8 claims for them as opposed to the primary medical group

 9 doing it themselves.

10      Q.  So your testimony is that PacifiCare of

11 California has a capitated contract with a hospital.

12 The hospital has a contract to lay off some portion of

13 the work to ASCs.  Am I right so far?

14      A.  Correction.  PacifiCare of California has a

15 capitated agreement with a primary medical group that

16 includes financial responsibility for surgery

17 centers -- or for outpatient surgery.

18      Q.  And if a covered member has outpatient surgery

19 at an ASC, that that is the financial responsibility of

20 the medical group and not of the insurer, not of PCC,

21 right?

22      MR. KENT:  Objection, relevance.

23      THE COURT:  I'm getting -- you're going to have to

24 tie this back.  So far it doesn't go.  So I'll let you

25 ask the questions to tie it back, but --
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 1      MR. STRUMWASSER:  That's all I'm trying to do at

 2 this point.  I'm trying to figure out what --

 3      THE COURT:  I don't see it yet.

 4      MR. STRUMWASSER:  It's a little opaque.

 5      THE COURT:  All right.

 6      MR. KENT:  A lot opaque.

 7      THE WITNESS:  So I believe the question that you

 8 asked was whether or not the medical group has the

 9 financial responsibility for those services.

10      MR. STRUMWASSER:  Q.  Right.

11      A.  For the situations I am familiar with where

12 rider contracts apply, the answer is yes.

13      Q.  And PCC doesn't negotiate or govern or dictate

14 the rate that the ASC is paid in those cases, correct?

15      A.  For those particular cases where the primary

16 medical group has that risk and they've told us that

17 they want us to load their rider contracts, correct.

18      Q.  So on the top of Page 7623, the second page of

19 this e-mail --

20          I'm sorry.  Are you okay, Mr. Kent?

21      THE COURT:  Well, we're trying to figure out where

22 you're going with this.  Honestly, it does not appear

23 to relate to PLHIC.

24      MR. KENT:  And I answer your question, I do have a

25 little head cold.  But thank you.
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 1      MR. STRUMWASSER:  Q.  At the top of 7623, we have

 2 Ms. Simpson addressing Ms. Stenger about what the rate

 3 should be that is being paid to the ASC, do we not?

 4      A.  No, not the rate itself.  It's the structure

 5 of the reimbursement methodology that she is asking

 6 questions about because she is trying to understand the

 7 key differences between what PacifiCare of California

 8 legacy surgery center methodology, these primary

 9 medical groups' payment methodologies and, you know,

10 the UnitedHealthcare standards.

11      Q.  But the relevance of the payment

12 methodology -- is that what you referred to?

13      A.  Correct.

14      Q.  -- is what is the ASC entitled to be

15 reimbursed, correct?

16      A.  No.  That's the fee level, not the fee

17 methodology.

18      Q.  The fee methodology determines the fee level,

19 correct?

20      A.  No.  As I've explained, this is all about a

21 reimbursement methodology, like a reimbursement

22 structure.  What can United systems do?  What do we do

23 in the United world?  This is the way PacifiCare of

24 California and the primary medical groups have

25 reimbursed.
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 1      Q.  And what United does in the reimbursement

 2 world is what you are attempting to align with what

 3 United is doing in the reimbursement of ASAs, correct?

 4      A.  No.  We are trying to educate the network

 5 management teams and sort through the PacifiCare of

 6 California method, the way that these capitated medical

 7 groups have done their business and the way that

 8 UnitedHealthcare contracts for its surgery centers.

 9      Q.  This isn't just an educational exercise.  It

10 says here that there are providers who are complaining

11 about underpayments for 2008 claims that are going to

12 require an agreement to retro-contracting and

13 retro-loading and reworking claims by United, correct?

14      A.  Given that this -- no.  Incorrect.  Given that

15 this is an ASC rider discussion, it's a PacifiCare of

16 California retro-load and rework on primary medical

17 groups' ASC rider contracts.

18      Q.  So setting aside the difference between United

19 and PacifiCare for the moment, then, what you're saying

20 is that this is in fact a dispute about underpayments

21 by PacifiCare for 2008 claims that will require

22 PacifiCare to retro-contract terms of a contract,

23 retro-load and rework claims that were presumably

24 presented to PacifiCare, were they not?

25      A.  In the one point on No. 1 under my name, she
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 1 appears to be referencing a provider from a rider

 2 contract that seems to have this problem.

 3      Q.  Okay.  And that provider who has this problem

 4 was having the problem of having that provider's claims

 5 made to PacifiCare mispaid, correct?

 6      MR. KENT:  Objection, relevance.

 7      THE COURT:  What's the relevancy?

 8      MR. STRUMWASSER:  Because if it was a claim made

 9 to PacifiCare rather than to a capitated provider, then

10 it indicates that this is in fact a PPO.

11          I mean -- I'm not doing this for fun, your

12 Honor.  I genuinely doubt the witness's testimony on

13 this point.  There's nothing in this document that

14 identifies PCC, that identifies an HMO contract.  I

15 want to get to bottom of whether or not her explanation

16 is correct.

17      THE COURT:  All right.  I'll allow you to do that,

18 but there's nothing in here that's to the contrary

19 either.  Go ahead.

20      THE WITNESS:  I'm sorry.  The question was?

21          (Record read)

22      THE WITNESS:  I don't know if the provider's

23 claims were sent to PacifiCare of California or to the

24 primary medical group because I don't know how rider

25 contract claims arrive ultimately in our PacifiCare of
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 1 California claims shop for working.

 2          So I can't say if this is a -- whose problem

 3 it is, if the provider has a claim against PacifiCare

 4 of California or against the primary medical group.

 5      MR. STRUMWASSER:  Q.  If the provider had a claim

 6 against the primary medical group, would we see an

 7 e-mail directed to you talking about reworking a

 8 contract?

 9      A.  I don't know.  These are rider contracts to

10 which -- which are owned between the primary medical

11 group and the ambulatory surgery center.

12      Q.  By the way, this is an issue which arose in

13 the CCI war room, correct?

14      A.  That appears to be what Jackie is

15 communicating.

16      Q.  The CCI war room was not in the habit of

17 reviewing errors in contracts between capitated

18 providers and their subcontractors, was it?

19      MR. KENT:  It's vague and argumentative.

20      THE COURT:  Overruled.

21      MR. KENT:  The witness has already said, though,

22 that there were some administrative services performed

23 for some of these HMO contracts where --

24      THE COURT:  That's not what he's asking.  He's

25 asking whether or not that was something that got to
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 1 the war room.

 2      THE WITNESS:  I don't know the scope of the CCI

 3 war room as being referenced.

 4      MR. STRUMWASSER:  Q.  Do you know who the provider

 5 was in Northern California -- actually, there's two in

 6 Northern California, right?

 7      A.  No, I don't recall who this provider would be.

 8      Q.  So you don't know -- if this was an HMO deal,

 9 you don't know who the capitated provider was, right?

10      A.  I don't know who the capitated provider was,

11 and I don't know who the ASC was.

12      MR. STRUMWASSER:  You know, your Honor, I think

13 the way to resolve this at this point is to ask that

14 documentation be produced sufficient to identify who

15 the provider was.  I think that's going to be the

16 easiest way for us to figure out whether it's a PPO or

17 not.

18      THE COURT:  You mean the two Northern California

19 providers?

20      MR. STRUMWASSER:  Please.

21      THE COURT:  So the issue is, if one of them is

22 UCSF, for instance, or Sutter or one of them --

23      MR. STRUMWASSER:  That's true.

24      THE COURT:  -- that they would have both PPO and

25 HMO claims.
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 1          Can you do that?

 2      MR. KENT:  We'll see what we can do.

 3      MR. STRUMWASSER:  Thank you, your Honor.

 4          I have an exhibit here that you saw earlier,

 5 Ms. McFann.  I'm just going to give you a copy.  It's

 6 494.

 7          We're going to start talking about Emptoris,

 8 now, your Honor.

 9      THE WITNESS:  I'm ready.

10      MR. STRUMWASSER:  Q.  Do you remember discussing

11 this exhibit when you were here earlier?

12      A.  Yes, I do.

13      Q.  This is the Palo Alto provider Dr. Hadler

14 whose contract lines didn't appear in RIMS and whose

15 data were incorrectly loaded in a service market in

16 northern Alabama, right?

17      A.  Yes.

18      Q.  And you said that this was an error

19 attributable to Emptoris and NDB.  Do you recall that?

20      A.  Yeah, I think I do.

21      Q.  And am I right that Emptoris was implemented

22 in mid to late 2006?

23      A.  No.  Emptoris was implemented in the company

24 back in 2004.

25      Q.  As DiCarta?
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 1      A.  As DiCarta.

 2      Q.  Did the change to the name Emptoris reflect

 3 any change in the underlying software, or was that what

 4 you guys would call a branding decision?

 5      A.  DiCarta got purchased by another company and

 6 it became known as Emptoris.  But there was no software

 7 change in our systems.

 8      Q.  When did that terminology occur, do you

 9 recall?

10      A.  I don't know.

11      Q.  When was DiCarta or Emptoris, first used on

12 PacifiCare contracts?

13      A.  If you mean by -- if what you mean is when was

14 Emptoris or DiCarta utilized in California for the

15 first time?

16      Q.  Okay.

17      A.  That would have been --

18      Q.  Utilized in California for the first time on

19 PacifiCare network providers.

20      A.  Utilizing UnitedHealthcare contracts?  Because

21 we don't use PacifiCare contracts in Emptoris.

22      Q.  Okay.  Yes.

23      A.  So the first time we used that in California

24 would have been early 2006.

25      Q.  In connection with the CTN gap project?



10932

 1      A.  Correct.

 2      Q.  Now, shortly after this implementation, do you

 3 recall discovering discrepancies with your online

 4 provider directories?

 5      A.  I do recall that we investigated some issues

 6 with our online provider directories, but I don't -- I

 7 don't recall if they were sourced to Emptoris.

 8      MR. STRUMWASSER:  760-?

 9      THE COURT:  -5.

10      MR. STRUMWASSER:  -5.

11      THE COURT:  That's an e-mail with a top date of

12 March 23rd, 2007.

13          (Department's Exhibit 765, PAC0770185

14           marked for identification)

15      THE WITNESS:  Okay.

16      MR. STRUMWASSER:  Q.  Okay.  Turn, if you would,

17 to 0191.

18          We learned that, prior to migration to

19 Emptoris Version 6 from DiCarta, a PDLT was required on

20 all transactions.  What's a PDLT?

21      MR. KENT:  Objection, no foundation.  It's vague.

22      THE COURT:  If she knows.

23      THE WITNESS:  I think it stands for provider

24 demographic load template, I think.

25      MR. STRUMWASSER:  Q.  And that template apparently
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 1 included a question whether the provider should be in

 2 the directory, right?

 3      A.  Yes.

 4      Q.  And once Emptoris went live on 8/4/06, there

 5 was no longer such a field for network management to

 6 enter data into, right?

 7      A.  Yes.

 8      Q.  Apparently says -- this is the e-mail from

 9 Charlotte Hasslen, right?

10      THE COURT:  I think it's to her.  No?

11      THE WITNESS:  Your Honor, you're correct.  It's an

12 e-mail from Julie Shilling in our Oregon office to

13 Charlotte Hasslen also in our Oregon office.

14      MR. STRUMWASSER:  Right.

15      Q.  And the absence of this field was supposed to

16 be compensated for by network management doing an HP

17 demo request.  What is that?

18      A.  While I've never done an HP demo request

19 myself, I think that is when the network management

20 team sends some sort of a request or a command over

21 to -- I think, to network data management, or NDM, to

22 do something to a provider's demographic record.

23      Q.  Okay.  So in the absence of the question about

24 listing the provider in a questionnaire that had

25 previously existed, there was an offline process for
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 1 getting the -- for informing the IT people, I guess,

 2 that a given provider is supposed to be listed in the

 3 online directory, right -- or on the directory, right?

 4      A.  One minor correction.  Not informing the IT

 5 people but informing the NDM people.

 6      Q.  Okay.  The offline communication was coming

 7 from network management, right?

 8      A.  That's what it appears -- that appears to be

 9 how it worked.

10      Q.  To the network data management people?

11      A.  Correct.

12      Q.  And they were supposed to tell them to set

13 directory indicators to Y and not to N, right?

14      A.  Yes.

15      Q.  But this requirement that they do so was not

16 well communicated to network management, right?

17      A.  Yes, that appears to be what's being

18 communicated.

19      Q.  So for several months, this procedure was not

20 followed, right?

21      A.  Correct.

22      Q.  Now, the e-mail says that fortunately or

23 unfortunately the impact of that was minimized by the

24 fact that there were other problems with Emptoris that

25 minimized its use for loading, right?
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 1      A.  Well, not really.  I'm unable to tell from

 2 this if the issues to which Ms. Shilling is

 3 referring -- the issues to which she is referring are

 4 user or operator issues with using Emptoris, like they

 5 didn't know how to use it very well and they weren't

 6 comfortable in it, or if it was another -- if it was a

 7 software issue with Emptoris.

 8      Q.  Okay.  Understood.  But my question was, I was

 9 really just calling your attention to the sentence that

10 begins, "Fortunately (or unfortunately)."  And I was

11 sort of paraphrasing it as saying fortunately or

12 unfortunately, the impact of this directory listing

13 problem was minimized by the fact that, for other

14 reasons, you weren't able to load very many people in

15 August and September using Emptoris, right?

16      A.  Yes, that's what Ms. Shilling appeared to be

17 communicating from her market in Oregon.

18      Q.  Nevertheless, during this period,

19 participating providers who did get loaded through the

20 process were not being listed in the online

21 directories, correct?

22      MR. KENT:  Objection, relevance.

23      THE COURT:  What's the relevancy?

24      MR. STRUMWASSER:  First of all, there's testimony

25 about providers not having been listed in the
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 1 directory.  There's, I believe, allegations in the

 2 complaint.  And this is overall evidence of quality

 3 control on the Emptoris product that led to a variety

 4 of problems that have been traced back to Emptoris.

 5      MR. KENT:  There's no evidence of any of that.

 6 But more importantly, all we've heard about is Oregon

 7 so far.

 8      MR. STRUMWASSER:  Well, it's only one tool.  If

 9 you'd like, I'll be glad to go through that with her

10 too.

11      THE COURT:  I'm sorry.  You do need to connect

12 this to California.  At this point, it's really only

13 connected to Oregon.

14      MR. STRUMWASSER:  Okay.

15      Q.  Ms. McFann, the same version of Emptoris, V.6

16 that was being used on Oregon provider contracts was

17 being used on California provider contracts at this

18 time, was it not?

19      A.  Yes.

20      Q.  And in fact, Dr. Hadley [sic] of Northern

21 California is an example of someone who was

22 misidentified in the directories because of an Emptoris

23 error, correct?

24      A.  Yes, but I am unclear that this Emptoris issue

25 that's being referred to in the Oregon e-mail, if
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 1 that's the same problem with Dr. Hadler.  Remember, he

 2 showed up in northern Alabama for some unknown reason.

 3      Q.  Fair enough.  And so we really have two

 4 issues.  One is one provider, at least that we know of,

 5 got put in the wrong market, and that doesn't -- that

 6 isn't going to be a Y or N problem with respect to this

 7 field.  And then we also have a problem with the

 8 Emptoris implementation of the Y and N field.

 9          Now, with --

10      THE COURT:  But we don't know whether that relates

11 to anything in California, whether this Y and N issue

12 related to California.  Obviously you think it does.

13 But I don't have any evidence that it's connected.

14      MR. STRUMWASSER:  Q.  So Ms. McFann, the use of

15 Emptoris in 2008 -- 2006, rather, excuse me, in

16 California, that was implemented without a PDLT,

17 correct?

18      A.  Yes.  But I think the -- yes, it was.

19      Q.  And so it was necessary in entering a provider

20 contract for California that network management had to

21 do an HP demo request to set the directory indicator to

22 Y from N for that California provider, correct?

23      A.  Yes, if the network management contractor is

24 the one who created the contract in Emptoris.

25      Q.  Do you have any basis to believe that that
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 1 need to send an HP demo request was any better

 2 communicated to your people in California than to your

 3 people in Oregon?

 4      A.  I do believe it was communicated better to the

 5 staff who were doing contract entry for the CTN gap

 6 providers than, for example, the Oregon network

 7 management staff because we set up a centralized

 8 contract entry and load team that did not sit in the

 9 market, and they were DiCarta and Emptoris experts.

10      Q.  Did they have different written procedures?

11      A.  They were actually -- they may have actually

12 received this communication upon implementation of

13 Emptoris Version 6 because they reported within the

14 team that installed Emptoris Version 6.

15      Q.  Who is the person who was in charge of the

16 team in Cypress?

17      A.  That's a different team than what was doing

18 contract entry for CTN gap providers.

19      Q.  Where was that taking place?

20      A.  We had some folks in Minnesota, and then we

21 had some folks in Tampa, I believe.

22      Q.  When you say that they may have received this

23 communication, are you talking about this e-mail?

24      A.  No.  What I'm referencing is communication of

25 what is the process to get a provider load and
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 1 directory indicator set to "yes" after activating a

 2 contract in Emptoris.

 3      Q.  Are you aware that there were claims by

 4 California providers that their names were not being

 5 properly listed in the online directory in 2006 and

 6 2007?

 7      A.  I'm aware that there are claims.

 8      Q.  Do you know whether those were true or not?

 9      A.  I don't know.  I'd have to look at specific

10 instances to comment on that.

11      Q.  You don't know whether any one of them was --

12 whether there were any such claims that were well

13 founded?

14      A.  I don't recall.  I'd need to look at a

15 specific example.

16      Q.  So is it fair, then, to say that no

17 investigation was done that you know of regarding

18 whether or not this problem of setting the Y and N led

19 to any California providers not being listed?

20      MR. KENT:  Objection, vague, relevance.

21      THE COURT:  I'll allow it because that's the

22 question, otherwise this is irrelevant.

23      THE WITNESS:  I don't know.

24      MR. STRUMWASSER:  Q.  I'm not sure I got the

25 answer to my new question I asked before.
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 1      A.  Let's try it again.

 2      Q.  No, no.  It's my fault.  I asked you at one

 3 point about the written instructions that were given to

 4 people, and I put it in the wrong place.  So I'm about

 5 to put it in the right place.

 6          Were there written instructions to the people

 7 who were processing the gap contracts regarding this

 8 issue?

 9      A.  I don't know.  I don't know if there were

10 written instructions or if there were oral instructions

11 or if they knew about it because they reported to the

12 area that was accountable for getting Emptoris live.

13      Q.  Now, in addition to the staff in Minnesota and

14 Florida, there were people in Cypress who were actually

15 using Emptoris as well, right?

16      MR. KENT:  Objection, vague.  What's the time?

17      THE COURT:  At the time of?

18      MR. STRUMWASSER:  Yeah, '06-'07.

19      THE COURT:  I'll allow it.

20      THE WITNESS:  Yes, there was a small number of

21 staff and network management who were using Emptoris

22 actively.

23      MR. STRUMWASSER:  Q.  Do you have any basis for

24 assuming that they knew how to do the Y and N

25 correctly?
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 1      A.  I don't know.

 2      Q.  Now, do you recall in 2007 and 2008

 3 experiencing difficulties with the Emptoris software

 4 independent of the implementation procedures?

 5      MR. KENT:  I'm sorry.  That's vague.  I'm not sure

 6 what implementation procedures we're talking about now.

 7      THE COURT:  In terms of getting people into the

 8 directory?

 9      MR. STRUMWASSER:  In terms of the software itself,

10 as opposed to the last exhibit we were talking, which

11 was, I think the witness testified, not necessarily a

12 problem with the software but with the procedures for

13 implementing it.

14      THE COURT:  All right.  I'll allow it.

15      THE WITNESS:  I'm sorry.  I missed the question.

16          (Record read)

17      THE WITNESS:  I don't recall specific issues.

18 Using Emptoris is like using Microsoft Windows or any

19 other piece of software.  Sometimes there are problems.

20 And if they require an enhancement, you do it; or

21 sometimes it can be user error.

22      MR. STRUMWASSER:  766?

23      THE COURT:  Yes.  766 is an e-mail with a top date

24 of February 16th, 2008.

25          (Department's Exhibit 766, PAC0329422
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 1           marked for identification)

 2      THE WITNESS:  Okay.

 3      MR. STRUMWASSER:  Q.  Now, this e-mail chain

 4 starts out as a weekly update on network management

 5 to-dos, right?

 6      A.  I don't see references to to-dos.  I see

 7 references to my weekly aging report.

 8      Q.  Yeah, I misunderstood that.  Looked to me like

 9 there were tasks here, but is that not the case?

10      A.  No.  To clarify, this is a report that I

11 produced weekly that showed a forecast for the

12 following four to six months, really, looking ahead, of

13 all of our hospital deals, what was their effective

14 date, when do we think we're going to get the

15 negotiation done and submitted to, you know, to CCI for

16 contract load.  So that's what we call my aging report.

17      Q.  And you can understand my confusion since I

18 generally think of "aging" as retrospective.

19          So at the top e-mail on Page 1, Ms. Berkel

20 writes to you, "Given the multiple comments about

21 Emptoris difficulties, can you provide some more

22 background on this issue?  Is it an issue that can be

23 rectified with training/technology/something else?  Do

24 these difficulties extend to potential accuracy

25 issues?"
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 1          Do you recall receiving that e-mail?

 2      A.  Yes.

 3      Q.  What were your answers to these questions?

 4      A.  I don't recall if I responded to Sue in e-mail

 5 or in some other forum.  I do recall at the time that I

 6 was very surprised at the difficulty that the Oregon

 7 and Washington team had with using Emptoris.  And the

 8 facilities that are noted here as Emptoris problems

 9 were up in those markets, Washington and Oregon.

10      Q.  So, for example, the Valley Medical Center,

11 where is that?

12      A.  I don't know if that one was in California or

13 up in -- up in the Pacific Northwest.  I don't recall

14 right now.

15      Q.  Item No. 3, Samaritan, where is that?

16      A.  That one, I believe, was up in the Pacific

17 Northwest.

18      Q.  What's CHW?

19      A.  Catholic Healthcare West.

20      Q.  They're all over the Pacific region, aren't

21 they?

22      A.  To my recollection, this negotiation was for

23 their California facilities.

24      Q.  Pomona Valley?

25      A.  That one is in California.
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 1      Q.  Tenet?

 2      A.  The Tenet negotiation was managed, actually,

 3 by our national team as a single national contract, so

 4 they were all over the place.

 5      MR. STRUMWASSER:  This would be a good place, your

 6 Honor.  But before we break, I would like to make a

 7 request.

 8          With respect to 765, we would like -- you

 9 know, the state of the record as I understand it is

10 that there were problems of this specific kind that

11 have been documented in Oregon.  We have accounts of

12 the same consequences in California.

13          And so the question I -- the request I have is

14 that we be given a copy of whatever written materials

15 were provided to the people who were using Emptoris at

16 the three centers for California claims that Ms. McFann

17 referenced.

18      THE COURT:  Okay.  So you want whatever written

19 materials on Emptoris and using Emptoris were given to

20 the people who loaded contracts for California?

21      MR. STRUMWASSER:  Yes, please.

22      THE COURT:  Can you do that?

23      MR. KENT:  Well, we've produced a lot of things

24 having to do with Emptoris.  I'd appreciate getting a

25 written request for it so that I know exactly what
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 1 we're being asked for.

 2      MR. STRUMWASSER:  We can write it down if you'd

 3 like.  That's not a challenge.

 4      THE COURT:  All right.  It seems reasonable

 5 because, at this point, we don't know whether or not

 6 that field affected California Emptoris entries.  It

 7 may be that it didn't.  It may be that somebody didn't

 8 know that "CA" is what you need to do and not "CAL"

 9 and then dropped the "C" and have "AL" or some other

10 problem that occurred.

11      MR. KENT:  And that's fine.  But I -- we're

12 getting all these discovery requests on the fly.

13 It's -- after eight and a half, nine months -- I mean,

14 we've continued to be cooperative, but --

15      MR. STRUMWASSER:  Well, your Honor, frankly, we're

16 dealing with documents.  And when we get to the -- show

17 them to a witness, there suddenly are suggestions that

18 there are non-patent limitations to them.  And we're

19 just doing the best we can.

20      THE COURT:  I don't know that they could have

21 known ahead of time that they need to ask you for this

22 kind of material.

23          And it seems that the witness says that there

24 is such material and it wasn't a problem loading the

25 California.  Seems to me you'd want me to know that.
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 1 So --

 2      MR. KENT:  That's fine.

 3      THE COURT:  Okay.  Take a 15-minute break.

 4          (Recess taken)

 5      THE COURT:  Are we ready?

 6          767 is a February 1st, 2007 UHC PacifiCare

 7 integration document entitled "CTN Migration Data and

 8 Claims Project Update."

 9          (Department's Exhibit 767, PAC0433315

10           marked for identification)

11      THE WITNESS:  I'm ready.

12      MR. STRUMWASSER:  Q.  Ms. McFann, do you recognize

13 this February 1, 2007 presentation?

14      A.  Yes.

15      Q.  Was this given to anybody in the form of a

16 presentation, or was this just circulated as paper?

17      A.  I'm not certain if it was prepared orally.  I

18 know it was distributed electronically.

19      Q.  Turn, if you please, to 3318, the fourth page.

20 Under "Emptoris loading and feeding to NDB," the

21 problem described here is that the contracts were not

22 loaded correctly to Emptoris or they were not feeding

23 correctly to NDB, correct?

24      A.  Yes.

25      Q.  And this affected 200 provider TINs, right?
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 1      A.  Yes.

 2      Q.  And you would expect 200 provider TINs to be

 3 substantially more than 200 providers, right?

 4      A.  It would be 200 or more.  I don't know

 5 substantial versus the other -- but 200 or more

 6 providers.

 7      Q.  And this issue had claims impact, right?

 8      A.  It would -- I don't know whether -- I don't

 9 know if -- I can't answer yes or no because I don't

10 know for a fact that it had actual claims that were

11 impacted.  Certainly it probably had some retro impact.

12      Q.  It does say on 3318, "Claims impact" in the

13 "Root Cause" column, right?

14      A.  Yes.  And I believe, when we prepared this, we

15 tried to identify if each root cause had the potential

16 for claims impact or no potential for claims impact.

17      Q.  And so you helped write this presentation?

18      A.  I recall contributing to parts of this.

19      Q.  Do you recall whether you contributed to the

20 Page 3318?

21      A.  Yes.  I believe I contributed to the top line,

22 "Providers in RIMS not in NDB," and the third line,

23 "Large Medical Group Roster Cleanup."

24      Q.  Would you turn, please, to 3320, the summary

25 of issues and resolutions regarding the California
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 1 physician retro-load.  Under the box "Emptoris Team to

 2 Load Contracts," the problem identified was that,

 3 "Initial loading by Emptoris temps and lack of clear

 4 audit communication and issue resolution path," do you

 5 see that?

 6      A.  Yes.

 7      Q.  By the way, did you contribute to the

 8 preparation of this slide as well?

 9      A.  I don't -- I don't think I did.

10      Q.  So that reference was to United using temps to

11 do the Emptoris loading, correct?

12      A.  I think I recall that we did in the very early

13 stages when we were building the contract load team

14 initially.

15      Q.  Okay.  Well, this is now February 1 of 2007.

16 Do you know when you stopped using temps?

17      A.  I don't recall when they moved from temps to

18 true full-time employees.

19      Q.  Is it safe to assume that, in February 1,

20 2007, you're still dealing with consequences of the

21 temps work?

22      A.  I don't think so because it notes here that

23 the item was resolved.

24      Q.  And this indicates that there was a lack of

25 auditing the quality of the contract loads by the
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 1 temps, correct?

 2      A.  I don't know if it's referring -- or what

 3 aspect of the contract entry process was not clear for

 4 audit purposes.

 5      Q.  So you know there was at least some portion of

 6 it, but you don't know if there were other portions of

 7 it for which there was audit clarity?

 8      A.  No.  To clarify, this is a pretty broad

 9 statement here, and I don't know exactly what it's

10 referring to.

11      Q.  Well, independent of this document, do you

12 have knowledge today that, at some point during this

13 process, the contract loading using Emptoris performed

14 by temps lacked a clear audit process?

15      A.  No.

16      Q.  You don't know that?

17      A.  No.

18      Q.  Do you know that it lacked clear

19 communication?

20      A.  No.

21      Q.  Do you know that it lacked a clear issue

22 resolution path?

23      A.  No.

24      Q.  When it says here, "(Resolved)," do you know

25 sitting here today whether that means that those lacks
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 1 were prospectively resolved or that all of the issues

 2 caused by these problems have actually all been

 3 remediated by now?

 4      A.  I don't know.  It says it was resolved, so....

 5      Q.  Yes, but the question is "it."  And what I'm

 6 asking is, is "it" that got resolved the conditions

 7 that are listed here, or does "it" also embrace the

 8 claims impact, for example, of those conditions?

 9      A.  I don't know for certain.  But as a reader, I

10 think that the claims impact would refer -- potentially

11 refer back to 3318, which was referencing Emptoris

12 loading and feeding into NDB.

13      Q.  Okay.  And we know from 3318 that there were,

14 as of this document, estimated to be 200 provider TINs

15 that were affected.  And it says there that the

16 Emptoris loading issues were resolved, right?

17      A.  Yes.

18      Q.  Do you know whether, by this time, the claims

19 impact of those loading issues were also resolved?

20      A.  I don't know.

21      Q.  And back on 3320, the phrase "lack of clear

22 audit communication and issue resolution path," do you

23 read that to mean that there was a lack of a clear

24 resolution path for issues that arose out of the

25 Emptoris loading?
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 1      A.  I can't say one way or another.  I just don't

 2 know.

 3      Q.  Let's go back to 3317.  Do you recall whether

 4 you contributed to this page?

 5      A.  I believe I contributed to the second line

 6 item regarding fee schedule updates.

 7      Q.  And not to the first and third?

 8      A.  I'm -- I don't believe I contributed to the

 9 first and third.

10      Q.  Do you know who did the balance of this?

11      A.  I don't know.

12      Q.  Now, this slide as a whole -- well, strike

13 that.

14          The third row describes problems with the EPDE

15 feed, right?

16      A.  Yes.

17      Q.  And we see that, because of the EPDE feed,

18 around approximately 500 providers were incorrectly

19 terminated between June 1 and July 31, '06, right?

20      A.  Yes.

21      Q.  And would those be providers or provider TINs?

22      A.  I'm going guess that it would be actual

23 providers because of the care used in referencing TINs

24 elsewhere.

25      Q.  So during this two-month period, June and July



10952

 1 of '06, claims were processed for these providers as if

 2 those providers were out of network when in fact they

 3 were in network, right?

 4      A.  Yes.

 5      Q.  And around 20,000 providers were termed in

 6 error on July 31, 2006, right?

 7      A.  Yes.

 8      Q.  Do you recall, Ms. McFann, testifying

 9 previously that the dollar impact from the CTN-related

10 issues was about $250,000?

11      A.  Yes, to the three categories of CTN issues

12 that I testified on, mm-hmm.

13      Q.  Remind us, what were the three categories?

14      A.  They were retro-loaded contracts for CTN gap

15 providers, fee schedule maintenance/update, and then

16 the third item was related to demographics.

17      Q.  Take a look at 3322 on 767.  Do you see the

18 row identified "Physician - CTN Retros (Data Cleanup

19 and Disruption Protection) - applies to RIMS only"?

20      A.  Yes.

21      Q.  And we find out that, in that row alone, there

22 were $460,242 in underpayments to physicians, correct?

23      A.  I'm sorry.  What were you looking at?

24      Q.  The second to last data row, "Physician - CTN

25 Retros," the column headed, "Number loaded by 2/15,
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 1 tested by 2/28."  And as to those alone, we have

 2 $460,242 in underpayments to physicians, right?

 3      A.  Yes.

 4      Q.  And we have another 339,450, overpayments to

 5 physicians, right?

 6      A.  Yes.

 7      Q.  The first group of physicians and that second

 8 group of physicians are not identical, right?

 9      A.  I don't know because I didn't produce -- I

10 didn't populate this row.  So I don't know if they are

11 identical or not.

12      Q.  Do you have any reason to believe they are?

13      A.  I don't know one way or the other.

14      Q.  Okay.  And we learned that there is $9,513 in

15 member liability owed from members attributable to this

16 error, right?

17      A.  Yes.

18      Q.  Ms. McFann, when you testified to $250,000 in

19 dollar impact, were you netting the over- and

20 underpayments?

21      A.  I don't think I even included overpayments in

22 that number.  So overpayments were out of that number.

23      Q.  But, in fact, we know that just from one

24 segment of that one problem we have 460,000 in

25 underpayments, right?
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 1      A.  That's what the author put in here.  But I

 2 don't know where that number came from or how that was

 3 calculated.

 4      Q.  Do you know who the author was?

 5      A.  I don't.

 6      Q.  You don't know who contributed to this slide?

 7      A.  No, I don't.

 8      Q.  You didn't?

 9      A.  I don't recall contributing this slide.

10      Q.  None of the cells?

11      A.  I don't think so.

12      Q.  Now, by March of 2008, there were daily

13 Emptoris error reports that had to be generated,

14 correct?

15      A.  I don't recall daily Emptoris error reports

16 specifically.  But it's a piece of software that feeds

17 into other software, and it seems like it would be a

18 good practice to get an error report out of any

19 software that feeds into another one.

20      Q.  Without regard to the reference to March of

21 '08, do you recall whether there was a time when daily

22 Emptoris error reports were being issued?

23      A.  I recall reference to them, but I don't --

24 sitting here today, I don't remember what the context

25 was.
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 1      MR. STRUMWASSER:  768, your Honor.

 2      THE COURT:  768 is an e-mail with a top date of

 3 March 21st, 2008.

 4          (Department's Exhibit 768, PAC041037

 5           marked for identification)

 6      THE WITNESS:  I'm ready.

 7      MR. STRUMWASSER:  Q.  Do you recall this e-mail

 8 chain?

 9      A.  I recognize it.

10      Q.  On the second page, 0438, we have an e-mail

11 from Jessica Kotter to you and others in which she

12 says, "Network will need to look at the Emptoris error

13 report to determine the Emptoris to NDB feed issues."

14          And then on the first page, your e-mail at the

15 top, you say, "There is absolutely daily oversight on

16 this."

17          Am I correct that "this" is Emptoris errors?

18      A.  Not quite.  There was, as I recall now, daily

19 oversight on, "Here's a report of items entered in

20 Emptoris that didn't feed to NDB."  So there was

21 oversight on, "Network manager, are you working through

22 your issues and solving for why it didn't go from

23 Emptoris into NDB?"

24          And Edith Dorsey managed the oversight

25 process.
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 1      Q.  And that process was managed on a daily basis,

 2 right?

 3      A.  Yes.

 4      Q.  And can you identify for the Judge what errors

 5 would cause data not to make it from Emptoris to NDB?

 6      A.  I don't recall what sort of errors would cause

 7 something to not feed from Emptoris to NDB that was

 8 like a contract error.  I just don't.

 9      Q.  Do you recall whether at least some of the

10 failures of data that didn't make it from Emptoris to

11 NDB were attributable to the Emptoris software, at

12 least some of them?

13      A.  I don't recall if they were because of the

14 software or because of user error or some other reason.

15      Q.  What other error would there be besides the

16 program or the users of the program?

17      A.  Well, there was a period of time where -- and

18 I think we referenced it in 767 -- where we were

19 putting -- we were entering so many contracts into

20 Emptoris as part of our CTN gap contract entry, and

21 Emptoris fed overnight to NDB, that the window, the

22 time window for NDB to accept in those contracts -- I'm

23 explaining this very nontechnically.  We basically

24 exceeded that time window.

25          So a contract, if it was farther up in the
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 1 queue, might not have made it out of Emptoris into NDB

 2 because we basically overshot the capacity of that feed

 3 window.

 4      Q.  So would you describe that -- it's obviously

 5 not a problem with the Emptoris software, right?

 6      A.  I would not characterize that as an Emptoris

 7 issue.

 8      Q.  Would you characterize that as an error by the

 9 users of the Emptoris software?

10      A.  No.  I would characterize that as a feed

11 issue, that the pipe needed to be this big and perhaps

12 it was that big (indicating).

13      Q.  So you would describe it as an error

14 attributable to the feed from Emptoris to NDB?

15      A.  Yeah, I think that's fair.

16      Q.  Now, when you refer to Ms. Dorsey as doing a

17 fabulous job putting structure around this, you're

18 referring to her monitoring the Emptoris error reports,

19 right?

20      A.  Yes.

21      Q.  Now, despite the structure and the monitoring,

22 problems continued with Emptoris after this March 21

23 e-mail, correct?

24      A.  I don't recall specifics about Emptoris

25 problems after March 2008 -- after this e-mail.
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 1      MR. STRUMWASSER:  769, your Honor.

 2      THE COURT:  769 is an e-mail with a top date of

 3 October 21st, 2008.

 4          (Department's Exhibit 769, PAC0217409

 5           marked for identification)

 6      THE WITNESS:  I'm ready.

 7      MR. STRUMWASSER:  Q.  We have here an e-mail chain

 8 to which you were a party.  Do you recall this sequence

 9 of communications?

10      A.  I recognize it.

11      Q.  Page 7410, second page, an e-mail from Alicia

12 Young to you -- and forgive me if you already told me

13 this, who is Ms. Young?

14      A.  She was a project manager in our data mining

15 team.

16      Q.  Is that the group that has responsibility for

17 identifying overpayment collection issues?

18      A.  No.

19      Q.  What does the data mining team do?

20      A.  I'm not entirely certain of their full scope

21 of responsibilities.  At this point in time, we had

22 created a group under network capabilities in UHN that

23 worked on provider data quality, and that was

24 exclusively their focus.  And I believe that Alicia

25 Young's team, of which she was a part, the data mining
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 1 team, was part of that provider data quality team.

 2      Q.  She says to you, "As you are aware, I am

 3 working to identify the root cause of the

 4 discrepancy/mismatch between Emptoris and NDB for the

 5 CA contracts."  And you were, in fact, aware at this

 6 time that she was doing so?

 7      A.  Yes.

 8      Q.  She's looking at 3200 TINs and medical

 9 provider ID numbers?

10      A.  Yes, 3200 MPIN/TIN combinations.

11      Q.  And these stretched over 2006 to 2008, right?

12      A.  Yes, that's what she's indicating.

13      Q.  And each one of these is a combination that

14 existed in Emptoris but did not make it into NDB,

15 correct?

16      A.  I'm not entirely sure if it didn't make it

17 into NDB entirely or if it actually made it in there

18 but there was some what we call document -- doc ID or

19 contract master mismatch that it said "X" in one

20 system, "Y" in the other.

21          But I don't know if that means that the whole

22 contract didn't make it in.

23      Q.  Do you see anything here that would suggest

24 that the combination which is described as having

25 existed in Emptoris but not in NDB existed in NDB but
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 1 deficiently?

 2      A.  I'm sorry.  Could you ask that again.

 3      Q.  Sure.  I mean, as I understand it -- my

 4 question was, were there in fact 3200 of these

 5 combinations that were in Emptoris and not in NDB; you

 6 understood that question, right?

 7      A.  This is some pretty technical stuff here, so

 8 let me take a look at this.

 9          She's looking at data that says that there's a

10 combination of pay to indicator, medical provider ID

11 number, and contract master.  I think she's saying that

12 it's on a data field or that that equals something.

13          I can't tell if that means that the records

14 don't exist in the NDB or if the records exist in the

15 NDB but the combination of those three data elements

16 don't match in this system versus that system.

17      Q.  Okay.  So what we then have is 3200 records in

18 Emptoris with a PTI, MPIN, and contract master number.

19 Those are three separate fields; is that right?

20      A.  Yes.

21      Q.  That exist in Emptoris?  And what we can tell

22 for sure from this is that in NDB either the entire

23 record is missing or there is at least one of those

24 three fields missing in NDB?

25      A.  Or not matching, potentially.
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 1      Q.  So it might have a PTI, but it's a different

 2 PTI?

 3      MR. KENT:  Calls for speculation.

 4      THE COURT:  If you know.

 5      THE WITNESS:  I don't know.  There's all sorts of

 6 possibilities here.

 7      MR. STRUMWASSER:  Q.  Okay.  And we learned here

 8 that she filtered out mismatches of doc ID because doc

 9 ID didn't have claim impact.  And she was left with

10 about 2800 rows which indicate the potential for the --

11 potentially for the MPIN/TIN combo and the contract

12 masters mismatch between NDB and Emptoris, right?

13      A.  Yes.

14      Q.  Am I correct that this condition and these

15 records were not detected in the Emptoris error report

16 that we just talked about?

17      A.  I don't know because I don't recall what all

18 would have been in the entire population of the

19 Emptoris error report.

20      Q.  And then at the bottom of 7410, Ms. Young

21 says, "Elena, I will continue to keep you apprised as

22 we move forward.  I understand that this is a pressing

23 issue, and we are working to resolve it."

24          Was this, in fact, a pressing issue to you in

25 October of '08?
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 1      A.  I would say insofar as this is an issue of do

 2 we have docs that tie to the right fee schedules, are

 3 we processing their claims correctly, yes, I would

 4 consider that to be a pressing issue.

 5      Q.  So it's a pressing issue to that extent.  Do

 6 you have any doubt that that extent prevailed, that

 7 there were questions about the docs being tied to the

 8 right fee schedule and other data?

 9      MR. KENT:  Objection, vague.

10      THE COURT:  Overruled.

11          If you know.

12      THE WITNESS:  I didn't know at this point because

13 I recall asking to have this analyzed and tell me what

14 was the issue, you know, what was the root cause?  How

15 are we going to solve it?  Did it actually have claims

16 impact?  If so, rework and let's get this thing going.

17      MR. STRUMWASSER:  Q.  Sitting here today, do you

18 know that there were in fact such conditions where they

19 did have claims impact?

20      A.  I don't recall.

21      Q.  Can we go back for just one second -- forgive

22 me for retro-motion here -- to 768?  And on the second

23 page, 04838, the e-mail that we talked about a moment

24 ago from Ms. Kotter to you, I just want to direct your

25 attention to the last paragraph.
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 1          Am I correct in saying that, as to the

 2 providers that are addressed in that paragraph, we have

 3 discovery of a payment error a year after the claim was

 4 processed?

 5      A.  Not necessarily.  As I read it, these

 6 providers -- I'm interpreting that these providers

 7 would have been -- had a contract that would have

 8 upped -- that would have changed their reimbursement as

 9 of 3/1/08.  And because the contract hadn't fed, they

10 didn't get the 3/1/08 fee schedule; they were still

11 paying off their old 3/1/07 fee schedule.

12          So then it wouldn't be a year-long problem.

13 It would be a 17-day problem, from 3/1 to 3/17, to the

14 extent they submitted claims and they'd been processed

15 during that period of time.

16      MR. STRUMWASSER:  770, your Honor?

17      THE COURT:  Correct, 770.  It's an e-mail with a

18 top date of December 23rd, 2008.

19          (Department's Exhibit 770, PAC0452157

20           marked for identification)

21      THE WITNESS:  I'm ready.

22      MR. STRUMWASSER:  Q.  Okay.  Do you recall this

23 exchange or, alternatively, that you recognize it?

24      A.  I recognize it.  I don't recall it.

25      Q.  And this was a provider who executed the
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 1 contract with an effective date of June 1, '08 but it

 2 was never fed into NDB as of this e-mail, correct?

 3      A.  Yes.

 4      Q.  And it says that there was no error code, so

 5 it never showed up on an error report.

 6          So am I correct, then, that the error reports

 7 that you have are sorted by code, and if there's no

 8 code, it just doesn't make it onto the report?

 9      A.  Well, that's what Isela is saying.  I've not

10 myself seen an error report that I can recall, or if I

11 have, I don't remember what all appears on it and

12 whether or not having an error code would cause

13 something to appear or not appear.

14      Q.  And then the provider had called network

15 management regarding contract status, and that was how

16 you discovered that it had never loaded, correct?

17      A.  Correct.

18      Q.  And another wonderful response from

19 Ms. McFann.

20          "Whoa, we have an Emptoris-didn't-feed-to-NDB

21 issue here that supposedly didn't show up on the error

22 report.  I know I haven't read Alicia's slide deck yet

23 on status, but is this one of our root cause issues?"

24          What is the slide deck?  Is it something that

25 Ms. Young was putting together?
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 1      A.  Sounds like it was something that Ms. Young

 2 was pulling together.  I recall that she was pulling

 3 something together in that latter part of 2008.

 4      Q.  Now, we have here really two separate issues

 5 here, one being the fact that this provider's contract

 6 didn't make it into NDB, and then the second that the

 7 error didn't make it into the error report.  Would you

 8 agree?

 9      A.  We have two issues.  I don't know if they're

10 interrelated or not.

11      Q.  Well, the second issue is whether the first

12 issue got picked up, right, in the error report?

13      A.  Yes.

14      Q.  Now, do you know as to that first issue how

15 this question was resolved?  That is to say, do you

16 know why this provider's contract did not make it into

17 NDB?

18      A.  I don't recall one way or the other.

19      Q.  And I take it from your prior answers, you

20 don't know whether the blank error code prevented it

21 from getting into the error report, right?

22      A.  That's correct.

23      Q.  Setting aside whether or not you knew that

24 part of it, did you bird-dog this issue to determine

25 whether the error report would no longer miss errors
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 1 that had this condition?

 2      A.  No, I did not personally bird-dog this issue.

 3 As of this date, I was in my new responsibilities, and

 4 the matter of bird-dogging Emptoris and feeds, et

 5 cetera, sat in Mr. Feng's team.

 6      Q.  So Mr. Feng succeeded you in the

 7 responsibilities with respect to Emptoris by this time?

 8      A.  No.  To clarify, Mr. Feng had moved out of

 9 integration team into provider data quality by this

10 point.  And his whole world was provider data quality,

11 including Emptoris to NDB, what's going on with the

12 quality of our data in NDB.  So I would expect that he

13 would be dealing with that.

14      Q.  And was he still reporting to you?

15      A.  He didn't report to me at any point.

16      Q.  To whom did he report?

17      A.  During what period of time?

18      Q.  During this period of time.

19      A.  He reported to Jill Foucre.

20      Q.  Who was in which organization?

21      A.  She was the chief operating officer of UHN, of

22 United Health Networks.

23      Q.  So the lower e-mail on Exhibit 770, Ms. Reyes

24 is bringing to your attention simply for authority to

25 retro-load, right?
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 1      A.  Yes.

 2      Q.  So your observation in your e-mail about how

 3 it didn't show up on the error reports, that was

 4 extracurricular in terms of your jurisdiction?

 5      A.  I think extracurricular is a fair way to

 6 describe it.

 7      Q.  Was there a time when this condition would

 8 have been your responsibility, this error code and

 9 error report?

10      A.  No, except to the extent that the contractors

11 who reported to me needed to be going in, looking at

12 the daily error report, seeing if any of their

13 contracts were on it, doing what they were supposed to

14 to solve whatever operator errors they had committed to

15 get something onto the error report to begin with.

16      Q.  So your interest in all of this really is to

17 minimize problems that you would have in your

18 relationships with providers, correct?

19      A.  Well, I prefer to take a broader view of that.

20 So my interest in that would be -- in this was, do we

21 have a problem?  Is someone working on this?  Are we

22 going to get good data or not out of this?

23      Q.  And would you agree that, as of December 23,

24 it appeared you had a problem with respect to this

25 error report?
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 1      A.  It -- yes.  And I wanted someone to make sure

 2 they were researching it.

 3      Q.  And did you in fact hand this issue off to

 4 somebody?

 5      A.  I would expect that -- at least my question

 6 here, I think, was setting the expectation of, "Is this

 7 in the report that you had -- the work that you have

 8 been doing, Alicia?"  I don't recall what the outcome

 9 was.

10      Q.  Do you recall whether or not you ever said to

11 anybody, "Who is following up on this problem with

12 respect to the error report?"

13      A.  I don't recall beyond this e-mail.

14      Q.  Do you recall whether you ever got an answer

15 to the question, "Is this one of our root cause

16 issues?"

17      A.  I don't recall.

18      Q.  Do you recall a time in 2007 when Mr. Kaja

19 expressed concern about loss of control related to

20 Emptoris?

21      A.  I don't recall specifically.

22      THE COURT:  Mark an e-mail chain, top date of

23 2/12/07, 771.

24          (Department's Exhibit 771, PAC0315858

25           marked for identification)
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 1      THE WITNESS:  I'm ready.

 2      MR. STRUMWASSER:  We have here an e-mail at the

 3 top -- not quite the top, from Mr. Kaja to

 4 Mr. Novinski, correct?

 5      A.  Yes.

 6      Q.  And he says, "This is a good example of a

 7 complete loss of control related to Emptoris.  We

 8 (network ops) have no idea if the network manager is

 9 setting up the group correctly or not and then it feeds

10 into NDB without anyone at NDM seeing it.  The

11 result" -- I assume it means "is" -- "the mess you see

12 below."

13          And I believe, you tell me if you disagree,

14 that the example he's giving, the "mess" he's giving,

15 starts on 5861 with the e-mail from Ms. Calvin.

16          And she reports that they've discovered, four

17 days earlier, that seven TINs were not set up

18 correctly, making them nonpar instead of par.  Do you

19 see that?

20      A.  Yes.

21      Q.  Do you recall this incident?

22      A.  I don't.

23      Q.  And Ms. Calvin says that they could not make a

24 determination -- I'm looking at the second paragraph.

25 "We could not make a determination as to why the
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 1 providers were not showing as par."  Do you see that?

 2      A.  Yes.

 3      Q.  And Mr. Kaja replies to her, concurring in her

 4 recommendation.  And then on 5860, we have

 5 Mr. Lippincot saying that Harsha Rao -- is that a

 6 Ms. Rao?

 7      A.  That's a gentleman.

 8      Q.  Mr. Rao can assist with analysis as to whether

 9 EPDE is a contributing factor here.  Do you see that?

10      A.  Yes.

11      Q.  Now, Mr. Rao responds for the group, "EPDE is

12 not an issue here.  The concerns have to do with UNET

13 and NDB setup; EPDE feeds information stored in NDB to

14 QicLink."  Are you with me there?

15      MR. KENT:  Objection, it's vague.  It's so

16 compound.  We've been going on for --

17      MR. STRUMWASSER:  The question is, "Are you with

18 me?"  I don't think that's --

19      THE COURT:  Well, overruled.

20      THE WITNESS:  I see that's what Harsha has

21 written.

22      MR. STRUMWASSER:  Q.  Am I right, then, that

23 Mr. Kaja says to Mr. Congleton, "Can you take a look at

24 this?"

25      A.  Yes.
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 1      Q.  And Mr. Congleton gets back to Mr. Kaja on

 2 5859.  And Mr. Congleton says in the second sentence,

 3 "It seems the issue is the adjustment team is pulling

 4 the entire TIN as opposed to the provider record we are

 5 providing."

 6          And he gives an example of a line for Mark

 7 Stanton, who has a simplified physician agreement, and

 8 says, "When the team pulled the claims, they pulled all

 9 the claims for this TIN, identifying other providers

10 who are not contracted."  Do you see that?

11      A.  Yes.

12      Q.  And then Mr. Kaja responds to this message

13 saying, to everybody, "Jim's response makes sense to

14 me.  It's a complicated business.  But my question is,

15 are the providers set up right?  The shot below from

16 Uniprise" -- and is Uniprise Mr. Congleton?

17      A.  No.  I don't know who he's referencing from

18 Uniprise because I didn't see Uniprise anyplace on this

19 e-mail string.

20      Q.  Well, this whatever shot it was he was looking

21 at from Uniprise -- "is that the providers are not set

22 up correctly in this system.  Jim's response indicates

23 that they are, but the adjustment team does not

24 understand how to pull the data."

25          What is the adjustment team?
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 1      A.  I'm thinking that the adjustment team must be

 2 the rework team.  And the reference to Uniprise, now

 3 it's -- is that rework team sat in transactions, which

 4 sat in this entity called Uniprise.

 5      Q.  So can you tell which e-mail he's referencing

 6 to as "the shot below"?

 7      A.  I'm presuming that Melinda Doering, on 15862,

 8 is from Uniprise.

 9      Q.  And then going up to 15858, the first page,

10 Mr. Congleton says to Mr. Kaja, "The project was not

11 able to be completed based on the criteria used.  I

12 cannot say 100 percent that the providers are set up

13 correctly.  They are set up either as requested or as

14 loaded in Emptoris.  There does appear to be some issue

15 with the setups, an example being the single physician

16 in an ER group loaded with an SPA."

17          And then it is in response to that that

18 Mr. Kaja says that there has been a complete loss of

19 control related to Emptoris, right?

20      A.  Yes.

21      Q.  Now, you are copied on at least some of these,

22 right?

23      A.  I don't believe I was copied on any of this

24 until the e-mail at the top of 5858 from Mr. Novinski.

25      Q.  Right.  Actually, what threw me off here is,
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 1 on 5861, at the bottom, Ms. Calvin says that she will

 2 give you a heads-up.  Right?

 3      A.  Yes.

 4      Q.  Do you recall whether she did?

 5      A.  I don't recall.

 6      Q.  And then on 5858, we have at the top,

 7 Mr. Novinski is forwarding this to you with a message,

 8 "fyi please do not forward."

 9          Do you know why Mr. Novinski asked you not to

10 forward?

11      A.  I don't know.

12      Q.  Now, you, yourself, were expressing

13 frustration with Emptoris during this period, weren't

14 you?

15      A.  I don't recall any specifics if I was.  I

16 mean, I get mad at Windows, too, and Microsoft Word,

17 so.

18      MR. STRUMWASSER:  772, your Honor.

19      THE WITNESS:  772 is an e-mail with a top date of

20 September 17th, 2007.

21          (Department's Exhibit 772, PAC0468964

22           marked for identification)

23      THE WITNESS:  I'm ready.

24      MR. STRUMWASSER:  Q.  I bet you remember this one.

25      A.  I recognize it.
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 1      Q.  We have on 8965 recitation of a series of

 2 issues that you were encountering with -- that had come

 3 out of non-California RIMS EPDE access problems.  And

 4 at the top of the first page, your description is,

 5 "F'ing Emptoris...again."

 6          Am I correct that "f'ing" refers to the manner

 7 in which ancient Angelo-Saxons made little

 8 Angelo-Saxons?

 9      A.  Yes, "F" as in friendly.

10      MR. STRUMWASSER:  I think this is a good time for

11 lunch, your Honor.

12      THE COURT:  All right.  We'll return at 1:30.

13          (Whereupon, the luncheon recess was

14           taken at 11:49 o'clock a.m.)

15

16

17

18

19

20

21

22

23

24

25
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 1                     AFTERNOON SESSION

 2                         ---o0o---

 3          (Whereupon, all parties having been

 4           duly noted for the record, the

 5           proceedings resumed at 1:22 p.m.)

 6      THE COURT:  Ready?

 7      MR. KENT:  Yes.  One of the document requests or

 8 document asks that was made this morning was about

 9 Exhibit 764 --

10      THE COURT:  Correct.

11      MR. KENT:  -- Ms. McFann's e-mail to Barbara

12 Stenger of August 28, 2008, "ASC Rider Method Talking

13 Points."  And we spent about a half an hour or so going

14 over this this morning.

15          The provider in question is the Hallmark

16 Surgery Center of Northridge.  It's a February 1, 2008

17 agreement between Hallmark Surgery Center and

18 Northridge Hospital Group.  That's why it's called a

19 rider contract; it's between the surgery center and the

20 hospital group.  It is an HMO-only relationship because

21 that's the only relationship that PacifiCare has with

22 Northridge Hospital Group.  There's no PPO agreement

23 with that group.

24          PacifiCare of California, the HMO licensee of

25 PacifiCare, handled certain claims under that
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 1 agreement.  Those claims were processed on NICE.  The

 2 contract, the rider agreement, was loaded by CCI onto

 3 the NICE platform, the HMO platform, as CCI loads all

 4 the legacy PacifiCare contracts including HMO.

 5          Given that Ms. McFann was accused by counsel,

 6 on the record, of lying this morning about this,

 7 whether it involved PPO, I think it would be

 8 appropriate to have an apology on the record.

 9      MR. STRUMWASSER:  I decline to make the apology.

10 I had asked questions.  The witness had testified as

11 she had.  She had no unequivocal evidence to the

12 contrary.  I was entitled to pursue whether or not she

13 was testifying truthfully, and I have no apologies for

14 anybody.

15      THE COURT:  I was the one that asked about it, and

16 I apologize for any implication that was made that

17 Ms. McFann was not telling the truth.  It was just

18 simply trying to find out what you just explained about

19 this.

20          And unless now the other side has any further

21 evidence about this, I will consider it irrelevant.

22      MR. STRUMWASSER:  We accept Mr. Kent's

23 representations and consider that request to be done.

24          I wrote down, as he requested, over the lunch

25 hour -- or wrote down over the lunch hour the request
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 1 that Mr. Kent asked me to put in writing.  So I'm

 2 prepared to either read it on the record or if your

 3 Honor can put it in the record, whatever you like.

 4          But there are two paragraphs here.  In light

 5 of Mr. Kent's representations, we strike the second and

 6 request the first.  And if there is an issue regarding

 7 the scope or meaning of the first, we would welcome an

 8 opportunity to hash that out with your Honor.

 9      MR. KENT:  Well, from our perspective -- and my

10 comments were not directed at the Court at all.  I

11 didn't begin to suggest -- I didn't hear anything this

12 morning that suggested any kind of suggestion or --

13 that the Court was making.

14          But I did hear in black and white

15 Mr. Strumwasser making an accusation about this witness

16 based on a situation in which he had no facts

17 whatsoever.

18      THE COURT:  Well, I don't want to get into it.  I

19 accepted his concern that there was a possibility that

20 what you said was not what was going to be the case.

21 And now that you've shown that that is the case, it's

22 irrelevant.

23          And if any implication was made that I

24 validated in any way that Ms. McFann was not telling

25 the truth, I do apologize for that.  And I didn't mean
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 1 it to be that way at all.  And I think that, at this

 2 point, we're probably better off just moving on.

 3          I believe that 765 is the -- is that the one

 4 that we're talking about for this?

 5      MR. KENT:  764.

 6      THE COURT:  No, 764 is out now.  I'll leave it

 7 marked so that anybody can see it.

 8          But 765, I think, is the one that is the

 9 document request on the first paragraph about?  Is that

10 right?

11      MR. STRUMWASSER:  Yes.

12      THE COURT:  Did I get it wrong?

13      MR. STRUMWASSER:  I'm sure you didn't get it

14 wrong.  While I'm pulling this, I wonder, can I just

15 ask one more question about the oral representations?

16          There were two providers referenced in the

17 exhibit.  And if -- is Mr. Kent representing that both

18 providers are with that Northridge group that he

19 described?

20      MR. KENT:  No.  There's two up in Northern

21 California; they're HMO only, too.

22          For the record this is -- there have been

23 continuing statements by counsel about our witnesses

24 based on no facts whatsoever.

25      MR. STRUMWASSER:  Mr. Kent, you don't want the
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 1 Department's counsel to explicate the grounds for his

 2 asking these questions.

 3      THE COURT:  Why don't we just move on from there.

 4 I don't -- how can I put this?

 5          I assume that witnesses are telling me the

 6 truth unless it's proven otherwise.  I couldn't operate

 7 any other way.  I've been doing that for over 25 years.

 8          I do understand sometimes counsel's questions

 9 on both sides may imply otherwise, but you can both be

10 assured that I never assume that anyone is not telling

11 me the truth if they're under oath unless it's proven

12 otherwise to me.

13      MR. KENT:  Again, I want to stress -- my comments

14 must have been very inarticulate a moment ago because

15 they were not directed at the Court whatsoever.

16      THE COURT:  I think maybe mine are inarticulate.

17 I'm trying to just let you know that there is no import

18 to it.

19      MR. KENT:  It's on the record, and that is of

20 concern to me and to my team.

21      THE COURT:  Well, that's the best I can offer.

22      MR. KENT:  I appreciate it.  Thank you.

23      THE COURT:  I'm more concerned now about -- I

24 think, the issue on this first paragraph is about

25 Exhibit 765, is it not, where you were wondering if it



10980

 1 had to do with Oregon or not?  Or I pulled the wrong

 2 thing?

 3      MR. KENT:  We did not have a chance at lunchtime

 4 to look into this.  We will have to look into what

 5 records there are or documents there are from 2007.

 6      THE COURT:  The issue was that 765 talks about

 7 problems that occurred in Oregon.  And Mr. Strumwasser

 8 is wondering whether or not the same kind of problems

 9 existed for the instructions of California.

10          Correct?

11      MR. STRUMWASSER:  Yes.  I think literally, your

12 Honor, what has happened is that there is a comment

13 about procedures and instructions for Emptoris

14 personnel arising out of examples that have been given

15 in Oregon.

16          And I have asked the witness whether it is

17 reasonable to expect the same problems.  In fact, I've

18 asked the witness whether it's reasonable to expect the

19 same problems, and she alluded to the possibility of

20 there being different instructions for the people who

21 are doing California.

22      THE COURT:  Right.

23      MR. STRUMWASSER:  I believe she testified she

24 wasn't sure or didn't have any personal knowledge of

25 that.  So this is an effort to obtain the documents
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 1 regarding the procedures for the California claims.

 2      THE COURT:  I'll attach the request to 765, and

 3 hopefully we'll learn as to whether or not there were

 4 written instructions that were different.

 5      MR. KENT:  We'll look into it and report back.

 6      THE COURT:  All right.  Fair.

 7      MR. STRUMWASSER:  I'm sorry.  I know how much

 8 nobody wants to go any further on this, but where are

 9 we on this two providers for 764 business?

10      THE COURT:  We have assurance from Mr. Kent that

11 they were Northern California HMO.

12      MR. KENT:  Ms. McFann, what are the names of the

13 Northern California?

14      THE WITNESS:  Grass Valley Surgery Center.

15 Sierra-Nevada Ambulatory Surgery Center; they were

16 affiliated with Sierra-Nevada Medical Associates, HMO

17 only.

18      MR. STRUMWASSER:  Good enough for me.  Thank you.

19      THE COURT:  Okay.  I'm lost.

20          We're at 772 e-mail, and then I think we

21 finished that, correct?

22      MR. STRUMWASSER:  Yes.

23      THE COURT:  All right.

24      MR. STRUMWASSER:  So the rider that -- the rider

25 on the rider, the document that I just distributed, is
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 1 now attached to 775 [sic] --

 2      THE COURT:  That what I did, yes.

 3      MR. STRUMWASSER:  -- 765, and you've stricken the

 4 second paragraph?

 5      THE COURT:  Yes, correct, I have stricken the

 6 second paragraph.  Correct.  I could cut it off if you

 7 want me to.

 8      MR. GEE:  We could redact it.  We have experience

 9 with that.

10      MR. STRUMWASSER:  I think cross it off is fine.

11      THE COURT:  Just a way so I don't forget.

12      CROSS-EXAMINATION BY MR. STRUMWASSER (Resumed)

13      MR. STRUMWASSER:  Q.  So Ms. McFann, due at least

14 in part to the difficulties that you had had with EPDE

15 and Emptoris in 2006 and 2007, there were serious

16 concerns, were there not, about the accuracy of the

17 data in RIMS?

18      A.  I recall that we wanted to make sure that our

19 data in RIMS were accurate and that we addressed any

20 root causes for the quality of that data.

21      Q.  Unless you tell me you have one handy, I'm

22 going to give you a copy of Exhibit 762 -- 602 rather,

23 excuse me.

24      THE WITNESS:  I do not have a copy of 602.

25          I'm ready.
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 1      MR. STRUMWASSER:  Q.  Do you recognize 602?

 2      A.  I recognize it.

 3      Q.  Am I correct, this is a scoping document for a

 4 process to assess the accuracy of data in RIMS?

 5      A.  I'm not sure what you mean by "scoping

 6 document."  I do -- I believe this is a document which

 7 lays out what steps we have undertaken to ensure that

 8 RIMS data is accurate and, you know, where have we made

 9 changes in the EPDE, et cetera.

10      Q.  Is this a project or a program that's been

11 started around August of 2007?

12      A.  No.  I believe we were working on EPDE

13 accuracy as far back as even before we turned it on for

14 PacifiCare.

15      Q.  So for example, on the second page, 1237,

16 there's a bullet that says "Daily Provider End 2 End

17 Matrix will be developed to monitor."  And I take it

18 from the future tense there that this is describing

19 some measures that are now going to be instituted or --

20 yes, will be instituted to measure things like the

21 number of records added and candidates for termination

22 and so on, right?  This is a prospective measure,

23 right?

24      A.  As the sentence is structured, yes.

25      Q.  Who does Mr. Lippincot work for?
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 1      A.  I think that Mr. Lippincot reported directly

 2 to Mr. Kaja at this point in time, but I'm not a

 3 hundred percent sure.

 4      Q.  Am I correct that you had no role in preparing

 5 this document?

 6      A.  I had no role in preparing this document,

 7 correct.

 8      Q.  Would you turn, please, to 1239.  Am I

 9 correct, by the way, the measures that were taken that

10 are described in this document as a whole have been

11 taken because of concerns about the accuracy of data in

12 RIMS, right?

13      A.  Partially.  Partially the accuracy of data in

14 RIMS as well as our -- just generally speaking, it's

15 good practice when we have two systems speaking to each

16 other through a feed that we ensure that we've got --

17 that we're making every possible effort to address data

18 accuracy.

19      Q.  On 1239, the first bullet indicates that

20 PacifiCare is now implementing the provider data

21 reconciliation, right?

22      A.  It appears that he's saying that they are

23 implementing these next steps now.

24      Q.  But the heading is "Provider Data

25 Reconciliation."  And do you understand that to refer
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 1 to the steps that are listed below the second bullet?

 2      A.  That's how I understood it then, and that's

 3 how I still interpret it.

 4      Q.  So you actually recall receiving this document

 5 at or around the time it was put out?

 6      A.  Yeah, I remember being in a presentation forum

 7 where this was reviewed.

 8      Q.  Who else was present?

 9      A.  I don't recall all the attendees, but I do

10 recall, I think, that Ms. Berkel at one point was part

11 of the group that received this information.

12      Q.  The second bullet lists a number of issues

13 that represent errors or potential errors to be

14 identified, right?

15      A.  Yes.

16      Q.  And the asterisk indicates that those items

17 that have been asterisked have potential claims impact,

18 right?

19      A.  Yes.

20      Q.  On 1244, the ninth page, the first bullet

21 reads, "When a provider roster is out of sync between

22 NDB and RIMS, it is possible to get claim payment

23 errors."

24          Would you agree, then, that inconsistency

25 between a provider's roster entry on NDB and that
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 1 provider's roster entry on RIMS can lead to claim

 2 payment errors?

 3      A.  Yes, I believe it's possible.

 4      Q.  And the second bullet says that roster errors

 5 could result in a provider being listed as a

 6 participating provider in RIMS when that provider

 7 shouldn't be listed as participating, right?

 8      A.  Yes.

 9      Q.  And it could also result in a provider not

10 being listed as participating when in fact the provider

11 does have a contract, right?

12      A.  Yes.

13      Q.  And you have experience from roughly this

14 period of both phenomena, right?

15      A.  Yes.

16      Q.  Now, do you recall that inaccurate provider

17 data in RIMS also caused PacifiCare to experience a

18 significant increase in returned checks to providers

19 during this 2007 time frame?

20      A.  I do recall that there was an uptick in

21 returned checks.  I don't recall what it was exactly in

22 RIMS that drove that.

23      Q.  Take a look at 1248, if you would.  The

24 left-hand graph is the one that shows the uptick you

25 just referred to?
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 1      A.  I'm sorry?  Was there a question?

 2      Q.  Yes.  The left-hand graph refers to the uptick

 3 you just referred to, right?

 4      A.  Well, it's not labeled.  I see a "monthly

 5 Receipts" and a "Month End" -- I see "Monthly Receipts"

 6 on the left-hand side, "Month End Inventory" on the

 7 right.  I'm presuming that total monthly receipts,

 8 left-hand side, refers to returned checks.  That's the

 9 header at the very top.

10      Q.  That's my understanding too.  So am I correct,

11 then, for example, in understanding that in July of

12 2007, 2,700- and, I'm betting, -65 returned checks were

13 received?

14      A.  Yes, that's how I interpret it.

15      Q.  Then the inventory on the right is simply the

16 number of those checks that are awaiting re-addressing,

17 correct?

18      A.  I'm not entirely sure what the right-hand side

19 is.

20      Q.  Okay.  And now if you would turn back two

21 pages to 1246.  This slide describes what you were

22 doing to overcome the inaccurate data in RIMS that had

23 caused the incorrect addressing of checks, right?

24      A.  This -- yes.  It articulates some of the

25 activities that were undertaken.  But I would also note
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 1 that -- well, that's sending claims to correct

 2 addresses.

 3      Q.  I'm sorry.  I didn't hear that.

 4      A.  It's referencing sending claims to correct

 5 addresses as opposed to checks.

 6      Q.  I noticed that too.  But we can agree, can we

 7 not, that PacifiCare doesn't send out claims?

 8      A.  Well, we do return -- PacifiCare does return

 9 claims, group returns, to the medical groups if it's

10 their financial responsibility.

11          But there is reference here on the "send check

12 to" field.  So I think we can presume that this deals

13 with -- this is some of the steps regarding returned

14 checks.

15      Q.  Right.

16      A.  As well as some additional work noted on 1247

17 with regard to returned checks.

18      Q.  Right.  Stay with 1246 for a moment.  The

19 sub-bullet under the first point identifies that

20 billing address changes in NDB have been triggering

21 automated or automatic changes to RIMS, correct?

22      A.  Yes.

23      Q.  So you understand this to mean that there have

24 been NDB-triggered changes in the address fields in

25 RIMS that have led to the misdirection of checks?
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 1      A.  Yes.  And then the next bullet explains, I

 2 think, why the two systems look at that differently.

 3      Q.  Right.  And the answer is that they use

 4 different rules for determining where to send the

 5 check, right?

 6      A.  Yes.

 7      Q.  So the NDB logic is that it uses the corporate

 8 TIN owner and sends all the checks to that address,

 9 right?

10      A.  Yes.

11      Q.  And RIMS has historically allowed for the

12 check recipient to be customized for the provider,

13 right?

14      A.  There's reference to more flexibility, so.

15      Q.  Right?

16      A.  I'm just -- I don't know how flexible is

17 flexible, but....

18      Q.  But more flexible than NDB?

19      A.  More flexible than a single-standard,

20 always-the-rule-is-X process.

21      Q.  So what we had was, prior to 2006, just to

22 pick a benchmark, prior to 2006, you had in RIMS

23 information about where to send checks to each

24 provider, correct?

25      A.  Yes.
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 1      Q.  And that information had taken advantage of

 2 experience over the years to know that this provider

 3 wants it here and that provider wants it there, right?

 4      MR. KENT:  No foundation.

 5      THE COURT:  If you know.

 6      THE WITNESS:  I don't know how RIMS got to the way

 7 it did up to that point.

 8      MR. STRUMWASSER:  Q.  Okay.  And when data was

 9 being -- started to be fed in '06 from NDB to RIMS,

10 that information that had been in RIMS was lost, right?

11      A.  Yes.

12      Q.  And we see from the second sub-bullet of the

13 third first-level bullet that you had an initial

14 indication of 1,100 discrepancies between the RIMS

15 billing address and the NDB billing address, right?

16      A.  Yes.

17      Q.  Do you know whether that number was confirmed

18 or modified as you got more information?

19      A.  I don't know.

20      Q.  Is it not the case that this difference in

21 rules between NDB and RIMS, with respect to the

22 identification of the address to send the check to,

23 this difference was not discovered until you got the

24 abnormally high number of returned checks, right?

25      A.  Well, I don't know if that was the first time
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 1 that that was noted.  That certainly was a symptom that

 2 something was amiss.

 3      Q.  You think it might have been determined even

 4 later than that?

 5      MR. KENT:  Calls for speculation.

 6      THE COURT:  If you know.

 7      THE WITNESS:  I don't know.

 8      MR. STRUMWASSER:  Q.  Would you agree, Ms. McFann,

 9 that the feeding of the data from NDB to RIMS commenced

10 before United had a clear understanding of these

11 differences in rules with respect to check recipients?

12      A.  I think that's fair to agree to, yes.

13      Q.  Was a root cause of the implementation of the

14 feed before there was an understanding of those rules

15 ever determined?

16      MR. KENT:  It's vague.

17      THE COURT:  Overruled.

18      THE WITNESS:  I'm sorry.  I don't understand the

19 question.

20      MR. STRUMWASSER:  Q.  Sure.  We understand that

21 the -- we have here at least one indication of why

22 checks went to the wrong place; namely, there was this

23 rule difference between the two systems.

24          And you've agreed that the data feed from NDB

25 to RIMS occurred before that rule difference was well
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 1 understood, right?

 2      A.  Yes.

 3      Q.  And I'm asking you, did anybody say, "We ought

 4 to figure out what the root cause of having commenced

 5 the feed before we understood the rule difference was"?

 6      A.  I'm afraid I don't know.

 7      Q.  That's fine.  Now, in addition to the EPDE

 8 feed and Emptoris issues, there were other causes for

 9 inaccurate provider data error in RIMS, right?

10      A.  There's a possibility for other causes.

11      Q.  In fact, there were other causes identified

12 weren't there?

13      A.  There's rarely two causes for -- two isolated

14 causes for data to be impacted.

15      Q.  Do you recall a determination being made that

16 some of the data problems in RIMS was attributable to a

17 lack of training for network management staff?

18      A.  Yes, I do.

19      Q.  So back to 602, let's take a look at 1241.

20 The first thing we observe is that war room to address

21 the outstanding issues was formulated on June 20, 2007.

22 Is that consistent with your recollection?

23      A.  I can't answer yes or no because, like I've

24 said before, there were a number of different war

25 rooms, and I don't know which one specifically this is
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 1 and, quite frankly, how it was different from any of

 2 the other war rooms that may have been underway.

 3      Q.  Okay.  The second sub-bullet identifies, among

 4 the root causes identified, lack of training for

 5 network staff was a clear root cause and new training

 6 modules were implemented in both CA and non-CA.  That's

 7 consistent with your recollection?

 8      A.  Yes.

 9      Q.  Back one page to 1240.  And the slide

10 entitled, "RIMS Data Accuracy PHS Staff Training."  The

11 first bullet says, "Root cause analysis indicated the

12 most prevalent source data errors was an issue with the

13 wrong forms used in the submission process."  Do you

14 understand the phrase "data errors" to mean data errors

15 in RIMS?

16      A.  Yes.

17      Q.  And was it the network management staff who

18 were using the wrong forms in the submission process?

19      A.  Yes, that's my recollection.

20      Q.  The first sub-bullet says, "This was confirmed

21 by a pre-training assessment on understanding when to

22 use 4 key forms.  An average 67 percent of staff rated

23 themselves a 1 or 2 on a scale of 1 to 5 with 1 being

24 novice and 5 being an expert."

25          So two thirds of the staff rated themselves a
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 1 novice or one notch above novice, right?

 2      A.  Yes.

 3      Q.  When you saw these results, did you agree that

 4 the training of network staff was inadequate?

 5      A.  Yes.

 6      Q.  The next sub-bullet, "Additionally,

 7 implementation of Provider E2E auto upload process in

 8 CA was accompanied by very minimal training."  What is

 9 the provider E2E auto upload process?

10      A.  "E2E" would be end to end.  And I'm not

11 entirely sure if the reference to "auto upload process"

12 references basically the EPDE just explained another

13 way.

14      Q.  Okay.  Would you agree that the auto upload

15 process from EPDE in California was accompanied by very

16 minimal training?

17      A.  Yes.

18      Q.  Was another root cause of data errors in RIMS

19 the fact that there had been bad demographic data in

20 the Care Trust Network database?

21      A.  I don't know because I never assessed the data

22 in the old CTN database.  And so I don't have any facts

23 to work with on that.

24      Q.  You are aware that, while United was losing

25 the CTN network, it still had the provider data from
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 1 the CTN network database, right?

 2      A.  Yes, we still had the demographics.

 3      Q.  And you are aware that those demographics from

 4 the CTN database were loaded into NDB, right?

 5      A.  Yes.

 6      Q.  And that they were then fed from NDB into

 7 RIMS, correct?

 8      A.  Yes, supplemented by the one-shot from RIMS

 9 into NDB with supplemental demographic information for

10 the PLHIC-only providers as well as the providers that

11 were already in NDB but where we had additional

12 demographic information by virtue of what was sitting

13 in RIMS.

14      Q.  Okay.  That's very helpful.  So what we have

15 is -- I guess this all took place in 2006.  You took

16 the demographic data from RIMS, loaded it up to NDB.

17 You took the CTN database demographics and loaded them

18 into NDB, right?

19      A.  Just a little bit of clarity on that.  We

20 retained CTN in NDB, and we laid in the RIMS

21 demographics.

22      Q.  So is first thing to get loaded into NDB was

23 CTN and the second one was RIMS?

24      A.  That's how I understood it.

25      Q.  And then, after that process was completed,



10996

 1 data went back from NDB to RIMS?

 2      A.  Yes.

 3      MR. STRUMWASSER:  Our next, your Honor?

 4      THE COURT:  It's 773.  It's an e-mail with a top

 5 date of June 27, '06.

 6          (Department's Exhibit 773, PAC0772318

 7           marked for identification)

 8      THE WITNESS:  Your Honor, there's an individual's

 9 name in this that I think we're going to need to

10 redact.

11      THE COURT:  All right.

12      MR. STRUMWASSER:  Do you want to go off the

13 record?

14      THE COURT:  Yes.

15          (Discussion off the record)

16      THE COURT:  All right.  We'll go back on the

17 record.  We're going to refer to the person we talked

18 about off the record as G.

19          Then the confidentiality can be taken off?

20      MR. KENT:  Yes, that's fine.

21      THE COURT:  Thank you for pointing that out.

22      MR. STRUMWASSER:  Would you like us to --

23      THE COURT:  It went off nicely.

24      MR. STRUMWASSER:  It just occurs once, right?

25      THE WITNESS:  That's the only place I saw it.
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 1      MR. STRUMWASSER:  Thank you.

 2      Q.  So on Exhibit 773, the second page, 2319, we

 3 have an e-mail at the top which actually starts the

 4 prior page from Ms. Sheppard to you, correct?

 5      A.  Yes, that's correct.

 6      Q.  And it starts by saying, "This will provide

 7 additional credibility for the CTN bad data log."  Were

 8 you maintaining during this period a CTN bad data log?

 9      A.  I wasn't.

10      Q.  Do you know who was?

11      A.  I don't know if one existed.

12      MR. STRUMWASSER:  Can we go off the record for

13 just a second?

14      THE COURT:  Sure.

15          (Discussion off the record)

16      THE COURT:  Go ahead.

17      MR. STRUMWASSER:  Q.  So did you know at the time

18 you received this e-mail -- do you recall receiving

19 this e-mail?

20      A.  Yeah, I do.

21      Q.  At the time you received this e-mail, did you

22 ask Ms. Sheppard, "What's this CTN bad data log"?

23      A.  I don't know if I asked her about the bad data

24 log or if it was part of -- just simply part of her

25 belief, as you can see here, that she -- her belief
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 1 that the CTN data had problems.

 2      Q.  Right.  And she says, starting on the third

 3 line on the Page 2319, "I'm unlikely to simply let

 4 stand the perspective that we have anything close to

 5 clean provider demographics in NDB at this time.  With

 6 the stop to the outbound feed from RIMS to NDB, we will

 7 be solely relying on the inbound NDB" -- "NDB export to

 8 RIMS.  This is going to impact the large CA IPAs first

 9 but has the potential to overwrite clean records in

10 RIMS with bad NDB data."

11          Now, what I gather here is that the exporting

12 of data from RIMS to NDB has now stopped around the

13 time of this e-mail.  Is that consistent with your

14 recollection?

15      A.  I can't say yes or no because I don't recall

16 that there was a constant feed in from RIMS to NDB.

17 I'm aware there was the one-shot single time in June.

18 But that's the scope of any feed that I'm aware of.

19      Q.  Underlying all of this correspondence is the

20 notion that the subsequent feed is going to overwrite

21 what was there before, right?

22      A.  Yes.

23      Q.  And continuing the salty tradition of today's

24 session, she says, "Going back to January" -- "Going

25 back to January" or "Jan"?  What do you think that is?



10999

 1      A.  I'm pretty sure she's referencing January.

 2      Q.  She says, "I have been what I believe would be

 3 described as a pain in the ---- on this topic, but the

 4 business decisions were driven elsewhere, and we went

 5 along to meet targets."

 6          So do you know what business decisions she's

 7 referring to here?

 8      A.  I believe the business decisions she's

 9 referencing would be the decision to use CTN

10 demographics as the basis and then feed in supplemental

11 demographics for those same providers and augment with

12 PLHIC-only providers.

13      Q.  See, that's how I read this also.  But if the

14 effect is that the last import would control what's

15 left in NDB, that sounds like she thinks that RIMS went

16 in first and then CTN came in and corrupted it.  Do you

17 read it that way too?

18      A.  The way I read it is that she is worried that

19 RIMS data sitting over here post-EPDE feed has been

20 impacted by bringing in the sum total of everything

21 that we put into NDB.

22      Q.  Okay.  The concern I have is, if -- let's say

23 that the RIMS data for a specific record, specific

24 field, the RIMS data had the correct answer and that

25 the CTN data for that same record, same field, has an
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 1 error, wrong data.

 2          As I understand the process and, I think, your

 3 testimony, if you bring in the CTN data first and then

 4 the RIMS data, you're okay because the RIMS data was

 5 right.  But if you bring in the RIMS data first and

 6 then the CTN data, then you're going to wind up with an

 7 erroneous entry in that field.  Would you agree?

 8      MR. KENT:  No foundation.

 9      THE COURT:  If you know.

10      THE WITNESS:  I don't know.

11      MR. STRUMWASSER:  Q.  Okay.  Do you recall

12 Ms. Sheppard, prior to this, having expressed concerns

13 about the accuracy of the CTN data?

14      A.  Yes, I do.

15      Q.  Do you know what the business decision is that

16 Ms. Sheppard referred to?

17      MR. KENT:  Asked and answered.

18      MR. STRUMWASSER:  Q.  Do you know who made that

19 decision?

20      A.  I believe that decision was made by network

21 operations.

22      Q.  Is that Mr. Kaja's outfit?

23      A.  Yes, that's correct.

24      Q.  Do you recall prior to this e-mail, and

25 setting aside Ms. Sheppard's concerns, do you recall
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 1 there being a discussion about the cleanliness of CTN

 2 data?

 3      A.  Apart from Ms. Sheppard's discussion?

 4      Q.  Yes.

 5      THE COURT:  At this time?

 6      MR. STRUMWASSER:  Any time up to this e-mail.

 7      THE COURT:  All right.

 8      THE WITNESS:  I don't know.  I wasn't personally

 9 involved in any.

10      MR. STRUMWASSER:  Q.  To the best of your

11 knowledge, were there any efforts made to assess the

12 quality of the CTN data before it was fed into NDB?

13      A.  I don't know.

14      Q.  Ms. Sheppard says, "We have been experiencing

15 the overall widespread impact to all areas of

16 integration based on what I could previously describe

17 as questionable data.  As we are accumulating the

18 actual examples now, I would state that bad data is not

19 off the mark."

20          Do you see that?

21      A.  Yes.

22      Q.  Did you discuss that statement with

23 Ms. Sheppard after you received this e-mail?

24      A.  I don't recall precisely if I did or didn't.

25 It was only three days after the cut-over.  So I don't
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 1 know how -- what kind of impact it could be if it was

 2 only three days after the cut-over.

 3      Q.  And independent of this e-mail, do you

 4 recall -- prior to the date of the e-mail, do you

 5 recall discussing with Ms. Sheppard her concerns about

 6 the quality of the CTN data in connection with

 7 importing it?

 8      A.  She had brought to my attention that she did

 9 not support using the CTN data.

10      Q.  And --

11      A.  And I believe she -- I encouraged her to have

12 that discussion with Jim Congleton and with network

13 operations.

14      Q.  And what was Mr. Congleton's position?

15      A.  Mr. Congleton at the time led network data

16 management, NDM.

17      Q.  Bad question.  What was Mr. Congleton's

18 position on the question of Ms. Sheppard's concerns?

19      A.  I don't personally know what his position was

20 on her concerns.

21      Q.  He didn't say anything that would lead you to

22 believe he really disagrees with her or he really

23 agrees with her or somewhere in between?

24      A.  I don't recall that he came out one way or the

25 other on the topic area.
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 1      Q.  How about network operations?  Who in network

 2 operations did you discuss it with?

 3      A.  Tim Kaja made the final decision, and I'm

 4 confident I was involved on at least one telephone

 5 conversation that I'm aware of that I recall with him

 6 and Christina on the topic.

 7      Q.  So you are confident that Mr. Kaja was aware

 8 of Ms. Sheppard's concerns?

 9      A.  Yes.

10      Q.  Prior to the cut-off -- cut-over?

11      A.  Yes.

12      Q.  And did he indicate that he either agreed or

13 disagreed with Ms. Sheppard with respect to the data

14 concerns?

15      A.  To my recollection, during that telephone

16 conversation, I -- he did disagree.

17      Q.  He did disagree?

18      A.  He did disagree.

19      Q.  Now, in this e-mail here in 773, Ms. Sheppard

20 is asking whether "...we are willing to give a firm

21 commitment to move the California NIM folks over to Jim

22 Congleton to have a dedicated CA NDB team."

23          I'm afraid I've lost my abbreviations lexicon.

24 The NIM folks, who are they?

25      A.  "NIM" stands for "network information
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 1 management."  And that's a PacifiCare acronym.  Its

 2 companion piece in the UnitedHealthcare world is NDM.

 3      Q.  So she's asking to have California NIM people

 4 from PacifiCare assigned to Mr. Congleton.  He's

 5 United?

 6      A.  Yes.

 7      Q.  "...to serve as dedicated California NDB

 8 team" -- I take it, to address these data concerns she

 9 has, right?

10      A.  Not really.  I had been approached at this --

11 about this point in time by Jim Congleton about these

12 three to four FTEs that were sitting on my cost center,

13 if you will, in network management who had historically

14 done this NIM work, which was really NDM work.

15          And since they were already doing work that

16 really properly resides in another function, I was

17 asked by Jim, "Can you transfer them to me?"

18          So I'd had, preceding this, internal

19 conversations with long-time PacifiCare employees on my

20 team to understand what's the implication.  So I think

21 that Christina is asking sort of the question out loud

22 of, "Hey, are we willing to move these folks?  Maybe

23 this could help us if we do go ahead.  Following up on

24 your ask of a few days ago, maybe this will help us to

25 have them transferred to NDM."
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 1      Q.  And then you respond on 2318 saying, "Don't

 2 know if I can transfer the NIM heads to Jim yet due to

 3 our need to recontract," four exclamation points, "the

 4 California network to UHC standards."

 5          Is the "California network" in this sentence

 6 the CTN network?

 7      A.  The California network in this circumstance

 8 are the existing PLHIC providers who are still sitting

 9 on PacifiCare legacy paper.

10      Q.  So in June of 2006, three days after the

11 cut-over, you are aware that you are going to be trying

12 to recontract with the entirety of the PacifiCare

13 network to move them onto United paper; is that right?

14      A.  Yes.

15      Q.  And so you are saying to Ms. Sheppard here, "I

16 don't know if I can give Mr. Congleton these" -- did

17 you say three or four positions that you were sitting

18 on?

19      A.  I think that's about right.

20      Q.  "I don't know if I can give Mr. Congleton

21 these three or four positions because I may need them

22 to enter data for the PacifiCare network people whom we

23 are going to be switching over to United contracts"; is

24 that right?

25      A.  I don't think I was -- I don't think I had any
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 1 inclinations to use them for data entry, but I

 2 definitely wanted to use these heads to help with

 3 creating my mail merge files to support the mailing.

 4 If there was any return data, you know, clean up the

 5 data, make sure it's in good shape for mailing.

 6      Q.  Yeah, I inadvertently used a technical term.

 7          So the point being, when you said "heads," you

 8 meant bodies, use the California bodies?

 9      A.  Yes, with the heads.

10      Q.  With the heads.  But I mean, not the

11 supervisors, but the people?

12      A.  FTEs.

13      Q.  Yes.  So when you are responding here, what

14 you are saying is that the NIM people you expect to use

15 to help with getting into the NDB data base provider

16 data about PacifiCare providers who are going to be

17 moved over to the United network; is that right?

18      MR. KENT:  Misstates the prior testimony.

19      THE COURT:  Did you understand the question?

20      THE WITNESS:  I don't think I understood the

21 question.

22      THE COURT:  Could you repeat it?

23      MR. STRUMWASSER:  Sure.

24      Q.  I understand your testimony to be -- and

25 please correct me if I'm wrong -- that this response
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 1 that you have here at the 11:30 p.m. e-mail on the

 2 26th, what you are saying is, "I can't give

 3 Mr. Congleton the NIM people for data cleanup on the

 4 CTN data because I need those people to help me get the

 5 PacifiCare network providers into the NDB under United

 6 paper."  Have I got that right?

 7      A.  No, I don't think so.  I wanted to -- he felt

 8 more comfortable retaining the employees and requiring

 9 them to cooperate with any and all roster cleanups for

10 the benefit of everybody, all the data in all the

11 systems.

12      Q.  You say that just below it, yes.

13      A.  Yes.

14      MR. KENT:  I don't think the witness was finished

15 with her answer.

16      THE WITNESS:  And regardless, I wanted them to

17 work on the side to therefore use that clean data to

18 power my mail merges for the mail out for the

19 recontracting.

20      MR. STRUMWASSER:  Q.  So you weren't actually

21 going to use those folks to get data into NDB but,

22 rather, to make contact with the PacifiCare providers

23 as a part of the recontracting process?

24      A.  No.  To clarify, I wanted them to focus on

25 roster cleanup.  And I wanted to use part of their
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 1 time -- not all, just part of their time -- to help me

 2 with my recontracting.

 3      Q.  By helping you manage the tools with which you

 4 would contact the PacifiCare providers?

 5      A.  The mail merge files, yes, the data.

 6      MR. KENT:  Good time to take a break?

 7      MR. STRUMWASSER:  Yes, give me one second.  I was

 8 going to make the same suggestion.

 9          Yes.

10      THE COURT:  All right.

11          (Recess taken)

12      THE COURT:  Okay.

13      MR. STRUMWASSER:  Q.  Ms. McFann, do you recall

14 ever referring to the CTN demographics data as awful?

15      A.  I don't recall.

16      MR. STRUMWASSER:  774, your Honor?

17      THE COURT:  Yes, is an e-mail with a top date of

18 August 23rd, 2007.

19          (Department's Exhibit 774, PAC0521292

20           marked for identification)

21      THE WITNESS:  I'm ready.

22      MR. STRUMWASSER:  Q.  Do you either recognize or

23 recall this e-mail chain?

24      A.  Yes, both.

25      Q.  On the second page, 1293, your e-mail to
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 1 Marilyn Levi-Baumgarten, you say that, when you did

 2 your network conversion in 6/23/06, you relied upon the

 3 CTN network demographics "to be the foundation of our

 4 network addresses, phone numbers and specialties.  That

 5 was good because we didn't need to rebuild about 41,500

 6 physicians' demographics from scratch."

 7          Do you see that?

 8      A.  Yes.

 9      Q.  But you go on to say, "We were disappointed to

10 learn through this transition just how awful CTN's

11 demographics data really was."  Do you see that?

12      A.  Yes.

13      Q.  Does that refresh your recollection as to

14 whether you've ever described CTN demographics as

15 awful?

16      A.  Yes, it does.

17      Q.  And you testified earlier today that you had

18 not had occasion to assess the CTN database.  Do you

19 recall that testimony?

20      A.  Yes.

21      Q.  In light of this, do you think that you did do

22 some assessment of the CTN database?

23      A.  No, I conducted no formal assessment of the

24 CTN database.

25      Q.  Did you develop any opinions about the CTN
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 1 database on the basis of others' assessments?

 2      A.  I don't think so.

 3      Q.  What's the basis of your having concluded here

 4 that the CTN demographics are awful?

 5      A.  The basis for that was that we had -- we had

 6 concluded -- that doesn't make any sense.

 7          The basis for that is that we had to -- that

 8 these demographics upon which we had relied for years,

 9 now we had to launch activities to gather up all the

10 delegated providers' rosters, call every single

11 non-delegated physician in the network to validate

12 his/her, their demographics, remind them how to update

13 their demographics to us.  So the demographics were not

14 in great shape.

15          I have, though, no way to compare.  So based

16 upon my experience, it was not in great shape because

17 we had to undertake this other work.  On the other

18 hand, I've never, like I said, conducted a formal

19 assessment of it nor had I ever compared it to the

20 legacy PacifiCare data.

21      Q.  Let me ask to you finish the thought you

22 started there.  You said -- I believe you started to

23 say you had no basis for any comparison.  You do have a

24 basis for comparison, don't you?

25      A.  I don't know what basis you have in mind.
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 1      Q.  Well, the kinds of problems you encountered

 2 with the CTN database were substantially greater than

 3 the problems you had had administering the NDB

 4 database, correct, before the acquisition?

 5      A.  I actually can't answer that yes or no because

 6 I was not involved in managing the CTN relationship

 7 prior to us moving off of it, so I don't know what that

 8 team's experience was like with that demographic.

 9      Q.  Okay.  So you are unable, then, to compare the

10 experience you've had with CTN database to the

11 experience that PacifiCare had when you were there with

12 the RIMS data base as to demographics?

13      A.  No, I don't -- we never really did any formal

14 activities when I was there with regard to the

15 PacifiCare database.

16      Q.  Do you recall in either place, at United or

17 PacifiCare, prior to 2006 that anybody in either of

18 those two organizations found it necessary to make

19 individual contact to each provider to check on whether

20 their demographics are correct?

21      A.  I don't know for certain what PacifiCare did

22 pre-acquisition during the time that I was gone.  And I

23 don't know for sure what United did through its network

24 operations team with regard to provider data quality.

25      Q.  Is it fair to say that, sitting here today,
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 1 you don't know of any similar hundred percent outreach

 2 to all of the providers at United or at PacifiCare

 3 pre-merger?

 4      A.  I'm unaware of any.

 5      Q.  By the way, you mentioned explaining to the

 6 providers how to access their demographic information.

 7 Did I hear you correctly?

 8      A.  How they could update us on their provider

 9 demographic information.

10      Q.  And that corresponds to a decision made at

11 some point that United was going to give providers

12 access to their records on the NDB and the ability to

13 change those records, correct?

14      A.  I can't say yes or no.  I do know that

15 providers can utilize our portal to submit requested

16 changes to their demographics information.  I don't

17 know if that means that they're changing the record

18 themselves in the NDB or if that means they're

19 submitting the information to another area to then get

20 put into the NDB.

21      Q.  Do you know when that ability of the portal to

22 give the provider the ability either to change his or

23 her record or to request a change, whichever it was,

24 when that capability of the portal was instituted?

25      A.  I don't know.
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 1      Q.  Do you know whether it was post 2005?

 2      A.  I don't know.

 3      Q.  Do you know whether United used -- post

 4 cut-over used the CTN data to generate PLHIC paper

 5 provider directories?

 6      A.  I would presume it was the -- so I think the

 7 answer is yes because it would be the data that fed in

 8 from NDB into RIMS that ultimately created these paper

 9 directories.

10      MR. STRUMWASSER:  775, your Honor?

11      THE COURT:  Yes.  An e-mail with a top date of

12 August 6th, 2006.

13          (Department's Exhibit 775, PAC0802803

14           marked for identification)

15      THE WITNESS:  I'm ready.

16      MR. STRUMWASSER:  Q.  In Exhibit 775, do we have a

17 recognize or a recall?

18      A.  I recognize it.

19      Q.  And in these e-mails, you're discussing using

20 demographic data that was then in RIMS to generate

21 California PPO paper directories, right?

22      A.  Yes.

23      Q.  And we have a "Hi E," e-mail to you from

24 Tamara Gates in which she writes, "Knowing the amount

25 of errors we are seeing on a daily basis, I cannot even
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 1 believe that we are going to generate directories off

 2 this data.  This is crazy talk.  We have providers that

 3 are terminated and are now activated and visa versa."

 4          Do you know what Ms. Gates is referring to?

 5      A.  Just generally that she does not believe that

 6 the data is ready on RIMS to drive a paper directory

 7 pull.

 8      Q.  Now, the RIMS data had been ready to drive

 9 paper directories for many years, right?

10      A.  I am aware that PacifiCare did use it for its

11 PPO directories.

12      Q.  And the last paragraph of Ms. Gates' e-mail,

13 "Sorry if my frustration is coming through.  I just

14 haven't received any confirmation from CCI or NDM that

15 the data integrity issue is being looked into."  Do you

16 see that?

17      A.  Yes.

18      Q.  Do you know what data integrity issue she's

19 referring to?

20      A.  I don't recall if she's speaking to a specific

21 issue.  I just -- I don't know what scope she's

22 referring to from here.

23      Q.  Do you know what she had requested of CCI?

24      A.  I don't recall for certain.

25      Q.  You cannot infer from the -- her job and their
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 1 job?

 2      A.  No.

 3      Q.  Okay.  How about from NDM?  Do you know what

 4 she requested from NDM?

 5      A.  No, I don't recall.

 6      Q.  And at the top, we have your response.  And

 7 you agree with her that this is crazy talk, right?

 8      A.  Yes.

 9      Q.  And you said that you had urged all parties to

10 think twice about running data on RIMS today for paper

11 directory pulls, right?

12      A.  Yes.

13      Q.  Did this project move forward?

14      A.  It did at some point, but I don't recall if it

15 was after the data reconciliation steps had been taken.

16      Q.  Well, it appears then, that they were supposed

17 to run it on RIMS on the day of your e-mail, correct?

18      A.  Yes.

19      Q.  Do you recall anybody saying "stop the

20 presses"?

21      A.  I recall saying, "This is a really bad idea.

22 Don't do it.

23      Q.  But I take it that your saying that doesn't

24 stop the presses, right?  You were advising people,

25 right?
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 1      A.  I don't know when they stopped the presses or

 2 if they stopped the presses.  I know from a network

 3 management perspective what I said.

 4      MR. STRUMWASSER:  Your Honor, I'm about to start a

 5 new topic.  I'm happy to keep on powering on.  It's a

 6 long topic.  We could do part of it or whatever your

 7 Honor would like.

 8      THE COURT:  It's up to you.

 9      MR. KENT:  How much more cross-examination do we

10 have for this nice woman, since she'll be coming out

11 maybe for her fourth time.

12      MR. STRUMWASSER:  I don't think we'll be able to

13 finish her in one more day.

14      THE COURT:  So we need two more days?

15      MR. STRUMWASSER:  I think so.  I'll know more

16 after I put my notes together.

17      MR. KENT:  It was one day back in March.

18      MR. STRUMWASSER:  Things have happened since

19 March.

20      MR. KENT:  Nothing's happened.  These documents

21 have been --

22      MR. GEE:  Direct has happened.

23      MR. WOO:  One day of direct, six or seven days of

24 cross.

25      THE COURT:  There's no distinguishing between
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 1 direct and cross here.  Remember?

 2      MR. KENT:  Oh, I don't know about that.  But we

 3 can leave that debate for --

 4      THE COURT:  I wouldn't mind stopping now, if it's

 5 okay.

 6          (Whereupon, the proceedings recessed

 7           at 3:22 o'clock p.m.)

 8
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 1 Monday, August 30, 2010              9:24 o'clock a.m.

 2                         ---o0o---

 3                   P R O C E E D I N G S

 4      THE COURT:  This is on the record before the

 5 Insurance Commissioner of the State of California in

 6 the matter of the accusation against PacifiCare Life

 7 and Health Insurance Company.  This is OAH Case No.

 8 2009061395, Agency No. UPA 2007-00004.  Some of us are

 9 in Oakland; some of us are in Los Angeles.

10          Today's days is August 30th, 2010.

11          We don't have a respondent today, correct?

12      MR. KENT:  That's correct.  It's just the lawyers

13 here representing PacifiCare.

14      THE COURT:  That's fine.  Not a problem.

15                      NICOLETA SMITH,

16          called as a witness by the Department,

17          having been previously duly sworn, was

18          examined and testified further as

19          hereinafter set forth:

20      THE COURT:  And are you ready to -- it's

21 Ms. Smith?  It's hard to see, but it's Ms. Smith.

22      THE WITNESS:  Yes, I'm ready.

23      THE COURT:  All right.  Ms. Smith, you've been

24 previously sworn in this matter, so you're still under

25 oath.  If you could just state your name and spell it
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 1 for the record again, please.

 2      THE WITNESS:  Certainly, Nicoleta Smith.

 3 N-I-C-O-L-E-T-A, last name, S-M-I-T-H.

 4      THE COURT:  Thank you.

 5          Go ahead.

 6      MR. KENT:  Thank you, your Honor.

 7 If we could first direct everyone's attention to the

 8 documents that we have at Tab 2 and 3.

 9          I believe they're both new documents.

10      THE COURT:  So Exhibit 5356 is an e-mail with a

11 top date of March 23rd, 2007.  And 5357 is a letter

12 dated March 27th, 2007.

13      MR. GEE:  I actually think 5357 is in evidence or

14 at least it's been marked.

15      MR. KENT:  I had the same feeling.  But when we

16 double-checked we couldn't find an exhibit number for

17 it.  So if I'm incorrect, we'll just -- we'll renumber

18 it when we come across it.

19      MR. GEE:  Sure.  We're checking.

20      THE COURT:  It might be worth holding on one

21 second because I don't want to use a number if I don't

22 have to.

23          (Respondent's Exhibit 5356 CDI00017782

24           marked for identification)

25      MR. GEE:  It's going to take us a little while,
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 1 your Honor.

 2      THE COURT:  Go ahead.

 3           FURTHER CROSS-EXAMINATION BY MR. KENT

 4      MR. KENT:  Q.  Ms. Smith, how are you this

 5 morning?

 6      A.  I'm very good.  How about you?

 7      Q.  Very good too.  As soon as we got through that

 8 long line downstairs, it was all good.

 9      A.  Understood.

10      Q.  Before we jump into these documents let me ask

11 you a couple questions for context.  When you were

12 testifying, I think it was back last December, I

13 believe you testified that it took PacifiCare about two

14 months to implement adequate IMR language in its EOBs

15 here in California after the company -- or after the

16 issue was first raised with the company; is that right?

17      A.  Yes.

18      Q.  And you thought that that was a -- something

19 of a long time to take; is that right?

20      A.  Yes.

21      Q.  And you did not know at the time why it took

22 PacifiCare about two months to implement that new IMR

23 language, right?

24      A.  Yes.

25      Q.  Now let me ask you to look at what's been
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 1 marked as Exhibit 5356 for identification, a one-page

 2 e-mail -- actually, an e-mail chain, top e-mail March

 3 23rd, 2007.  Do you recognize these e-mails?

 4      A.  The 5356 I don't right off the bat recognize

 5 it, but I mean, after reading it, I'm sure it's one of

 6 the ones that was involved in the provider -- or the --

 7 I'm sorry, the IMR language for PacifiCare.

 8      Q.  The second e-mail on this page, March 23, 2006

 9 from a Nicoleta Smith, that's from you?

10      A.  Yes.

11      Q.  And the addressee is Barbara Love; is that

12 correct?

13      A.  Yes.

14      Q.  Who is Barbara Love?

15      A.  She is one of the three officers that was

16 assigned to work on the PacifiCare matter.

17      Q.  She was an experienced person?

18      A.  Very experienced person.

19      Q.  Then the top e-mail from Ms. Love to a Robert

20 Masters, who is Mr. Masters again?

21      A.  Mr. Masters is one of the three officers as

22 well that was involved in the PacifiCare matter.

23      Q.  When you say "the PacifiCare matter," what

24 aspect or aspects of the PacifiCare matter were those

25 three -- are those three individuals, including
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 1 yourself, involved?

 2      MR. STRUMWASSER:  Objection, compound.

 3      THE COURT:  Did you understand the question?

 4      MR. KENT:  Let me rephrase it.

 5      THE COURT:  All right.

 6      MR. KENT:  Actually, let me withdraw it and jump

 7 to something else.

 8      Q.  Now, looking at the second e-mail, the one

 9 from you to Ms. Love, the text, "This is just a

10 reminder that I also need the proposed IMR language for

11 the EOB.  Next week is fine.  Thanks," this refers to

12 IMR language that will be provided to PacifiCare,

13 correct?

14      A.  Actually, I don't remember -- there were many

15 discussions we've had on this matter with my staff.

16 Some of them had to do with the fact that PacifiCare

17 already had compliant language.  And some of them had

18 to do with the fact that the EOB language was missing.

19          So I don't remember if I was asking them for

20 examples of the missing portion or the example of the

21 language that PacifiCare already had not on EOBs but on

22 other documents.

23      Q.  Let me ask you it this way.  Your sentence

24 indicates that you're looking for proposed IMR language

25 for the EOB.  Do you see that?
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 1      A.  Yes.

 2      Q.  And that would be a PacifiCare EOB?

 3      A.  I'm assuming.  I'm assuming in the context.

 4      Q.  Well, could it be any other health insurer in

 5 March of 2007 that you were dealing with IMR language?

 6      A.  I worked with all lines of insurance in every

 7 company.  But I'm assuming, if I have those two people

 8 involved in the chain of e-mail, that would be the

 9 PacifiCare.

10      Q.  The question was, could it have been, based on

11 your recollection, any other specific health insurer in

12 California who you were dealing with on IMR issues in

13 March 2007?

14      A.  Probably not.

15      Q.  What's an EOB, Ms. Smith?

16      A.  That is an explanation of benefits.

17      Q.  An explanation of benefits is a document that

18 the health plan sends to a member or insured concerning

19 a claim, correct?

20      A.  Yes.

21      Q.  And this issue about proposed IMR language,

22 the situation was that, back in March 2007, the EOBs

23 that PacifiCare was using on its California PPO

24 business did not have IMR language; is that right?

25      A.  PacifiCare had a few sentences that we didn't
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 1 really know, you know, how they got those sentences in.

 2 The language is not compliant.  And at that point in

 3 time, PacifiCare had language on other documents that

 4 was compliant.

 5      Q.  And the CDI back in March of 2007, wanted

 6 PacifiCare to add IMR language to its EOBs in addition

 7 to the other documents on which it already was shown;

 8 is that right?

 9      A.  Yes, that is correct.

10      Q.  And there was a conference call between you,

11 others from CDI and several of the PacifiCare

12 representatives on or about March 23, 2007 in which IMR

13 language, among other issues, was discussed; is that

14 right?

15      A.  I don't remember.  We had many, many

16 discussions.  I don't know if, on March 23rd, we had a

17 discussion.

18      Q.  Do you recall late in March 2007 having a call

19 with Bob Masters, several of the PacifiCare people in

20 which one of the topics of discussion was IMR language

21 for the PacifiCare EOBs?

22      A.  Again, I already answered that question.  We

23 had several telephone conversations with my staff on

24 this project and involving the PacifiCare staff that

25 was assigned to this project on this subject.  I don't
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 1 remember exactly if it was March 23rd or what date it

 2 was.

 3      Q.  Okay.  But you recall having a conference call

 4 sometime in March 2007 with the PacifiCare folks in

 5 which IMR language for EOBs was discussed; is that

 6 right?

 7      A.  I don't know if it was March or April.  I'm

 8 sorry.  I do not know.

 9      Q.  So March or April 2007, you recall having a

10 conference call with PacifiCare about this IMR issue?

11      A.  We had several conference calls with

12 PacifiCare on this issue.

13      Q.  All right.  Then the first such calls, you or

14 someone else associated with CDI indicated that CDI

15 would put together some proposed IMR language; is that

16 right?

17      A.  No.

18      Q.  Well, I'm looking at your e-mail right here

19 that says, "I also need the proposed IMR language for

20 the EOB."

21          Was that going to be -- was that proposed IMR

22 language going to go to PacifiCare?

23      A.  This document, 5356, is an internal document

24 of CDI.  It has nothing to do with the discussions that

25 we've had with the company.  What I had asked my staff
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 1 to do is, we actually had noticed problems with

 2 PacifiCare's noncompliance with EOBs since January of

 3 2007.

 4          And since January of 2007, we had several

 5 discussions with them on EOB noncompliance.  During

 6 that time, at some point in time, my staff pointed

 7 out -- and I don't know exactly which day it was --

 8 that PacifiCare had compliant language on other

 9 documents.

10          And so what I had asked my staff to do is

11 identify the documents on which PacifiCare had

12 compliant IMR language and give it to me so I could --

13 that's the proposed IMR language that I'm talking

14 about.  We could propose to PacifiCare, at one point in

15 time, to use their own language if they can't come up

16 with language that's compliant.

17          That is the reason why I asked for their --

18 you know, it was what officers already saw that

19 PacifiCare was already doing.  And we could propose to

20 PacifiCare that they could use their own language.  And

21 I needed examples of that happening.

22      Q.  All right.  So you were asking Barbara Love or

23 others within CDI to put together some proposed IMR

24 language that PacifiCare might be able to use on its

25 EOBs; is that right?
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 1      A.  No.

 2      Q.  So who was going to use this proposed IMR

 3 language?

 4      A.  The proposed IMR language was already existent

 5 on PacifiCare documents.  We weren't coming up with

 6 language.  Okay?  That's the -- I'm not sure if, you

 7 know -- that's -- this is an internal document, and I

 8 wanted the proposed IMR language that PacifiCare could

 9 use that they already had.

10          We were proposing -- we were proposing to

11 PacifiCare to use their own language, their own

12 already-existing language.  I needed to know what that

13 language was and what documents that the officers

14 extracted it from, PacifiCare documents, not our -- we

15 don't propose language to any insurance company.

16      Q.  Okay.  So if I'm understanding you, this --

17 when you use the phrase "proposed IMR language," what

18 you were asking Ms. Love to do was to go through

19 existing PacifiCare form documentation other than in

20 EOBs and identify IMR language from those other

21 documents?

22      A.  That's correct.

23      Q.  Did she do that?

24      A.  I believe the document speaks for itself.  No,

25 she did not.  She wasn't privy to those documents.  I



11033

 1 was mistaken that she was the one that brought it to my

 2 attention.  It turned out to be Mr. Masters.

 3      Q.  All right.  And then, if you could look over

 4 at Exhibit 5357 [sic].

 5      MR. STRUMWASSER:  Your Honor, I believe 5357 is

 6 5303 with different Bates numbers.  But those both are

 7 produced by CDI, and 5303 has the virtue of actually

 8 being a cleaner copy.

 9      THE COURT:  All right.  Could you check that out,

10 please?

11      MR. WOO:  Yes.

12      MR. KENT:  All right.  Thank you.

13      Q.  Have you seen this document before?

14      THE COURT:  So what did we decide it is?

15      MR. KENT:  It's 5303, your Honor.  So our next in

16 order, when we get there, will be the 5357.

17      MR. STRUMWASSER:  Just so it's clear, the 5303

18 lacks the stamp "file copy."  But it seems to be the

19 same in all other respects.

20      MR. KENT:  That's correct.

21      THE COURT:  Okay.

22      MR. KENT:  Q.  Do you see this letter from

23 Mr. Masters to a Laura Henggeler back in or about March

24 2007?

25      A.  Yes, I do.
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 1      Q.  And the first sentence of -- text of the

 2 letter indicates, "During our teleconference on Friday,

 3 3/23/07" -- do you see that?

 4      A.  Yes.

 5      Q.  Does that refresh your recollection that

 6 you, others within CDI, and several of the PacifiCare

 7 folks had a teleconference on March 23rd, 2007 in

 8 which, among other topics, IMR language was discussed?

 9      A.  No, it doesn't.

10      Q.  All right.  And you see the sentence goes on,

11 Mr. Masters writing to Ms. Henggeler, "You had

12 requested a sample of the required independent medical

13 review notification language"?  Do you see that?

14      A.  Okay.  Yes, I do.

15      Q.  So PacifiCare was asking for a sample or

16 exemplar of the language that CDI expected would be put

17 into the PacifiCare EOB; is that right?

18      A.  That's what the company, I'm assuming,

19 requested at that time.  That's what this letter says,

20 yes.

21      Q.  Now, back in March 2007, was it clear in your

22 mind, Ms. Smith, the specific IMR language that

23 PacifiCare should add to its EOBs?

24      MR. STRUMWASSER:  Excuse me.  Assumes facts not in

25 evidence, that there is such language.
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 1      THE COURT:  I'm sorry.

 2          If she knows, go ahead.

 3      THE WITNESS:  Oh, PacifiCare, at that particular

 4 time, already had compliant language on other

 5 documents.  So, yes, to us, it was evident that

 6 PacifiCare could implement that language.

 7      MR. KENT:  Q.  The question is a little different,

 8 Ms. Smith.

 9          Back in March 2007, did you have in your mind

10 the specific language you thought PacifiCare should had

11 to its EOBs?

12      A.  The same letter, Page 3 of this document,

13 5303, makes mention of the PacifiCare IMR application

14 that had compliant language.  That was the language

15 that I was looking for when I was asking my officers,

16 or rather, Barbara about in 5356.

17          That was what we were going propose the

18 company, since the company was not able to come up with

19 compliant language.  We were going to propose that they

20 use their own language, which is actually spelled out

21 in this letter, Document 5303.

22      Q.  Well, Ms. Smith, how long is that application?

23      A.  I have no idea.

24      Q.  Is it more than an page?

25      A.  I have no idea.
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 1      Q.  Did you expect that PacifiCare was going to

 2 replicate the IMR application language verbatim on its

 3 EOBs?

 4      A.  Being compliant with language that's in the

 5 law is -- you know, if it takes three sentences, five

 6 sentences, five pages, you have to be compliant.

 7 That's what we expected the company to do.

 8      Q.  Okay.  But my question's a little different,

 9 Ms. Smith.  Did you expect in March 2007 that

10 PacifiCare would add verbatim the entire IMR verbiage

11 from its IMR application to its EOBs?

12      A.  The IMR notification language could have been

13 used verbatim from the application.  I did not expect

14 that an application be printed as part of the EOB.

15 That is absurd to expect.

16      Q.  Okay.  So we're on the same page on that

17 absurdity.  Let me ask you, did you have it in your

18 mind the specific part or parts of the PacifiCare IMR

19 application that you expected would be printed on the

20 EOBs?

21      A.  The notification for IMR language is a

22 specific, very distinct language that was used on the

23 applications -- on any application.  And it was

24 compliant at that time.

25          Yes, we expected PacifiCare to be able to have
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 1 enough intelligence to extract that particular language

 2 from their own document and put that language on

 3 another document.

 4      Q.  So you expected PacifiCare to extract certain

 5 part or parts from the language of the IMR application

 6 and put those -- that part or parts on the EOB, right?

 7      A.  Yes.  It's called copy/paste.

 8      Q.  And you're good at copy/paste?

 9      A.  I would hope, with the age of computers, a lot

10 of people know what copy --

11      Q.  And you had in your mind back in March 2007

12 the specific part or parts from that IMR application

13 that should be cut and pasted onto the EOB; is that

14 right?

15      A.  Bob Masters had worked on that project, as you

16 can see, referring to Document 5356.  I had one officer

17 reviewing that.  I had mistaken -- mistakenly thought

18 that it was Barbara.

19          It turned out to be Bob Masters who was

20 working on that.  And yes, he looked at the

21 application, and he knew it was compliant and language

22 can be extracted from that document.

23      Q.  My question, Ms. Smith, is whether you

24 personally had a clear understanding in March 2007 of

25 what part or parts of the IMR application should be
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 1 extracted by PacifiCare and added to its EOBs?

 2      A.  I don't remember exact language.  I do recall

 3 the fact that we discussed this matter and PacifiCare

 4 had exact language that they can extract.

 5      Q.  You said PacifiCare has exact language.

 6      A.  Had.

 7      Q.  Did you point out to PacifiCare which specific

 8 part or parts from its IMR application should be

 9 extracted and placed on the EOBs.

10      A.  Not our --

11      MR. STRUMWASSER:  Let me -- just one second.  The

12 the witness said "PacifiCare had."  Mr. Kent said

13 "PacifiCare has," in repetition.  The witness corrected

14 him.  I just wanted to make it clear for the record

15 that Ms. Smith used the past tense.

16      MR. KENT:  If there's an objection, I can deal

17 with that.  This colloquy is unnecessary.

18      MR. STRUMWASSER:  Objection, misstates her

19 testimony.

20      THE COURT:  All right.  Sustained.  She said

21 "had."

22          But, however, Ms. Smith, please listen to the

23 question and answer the question that's asked.  It

24 would make things go faster.  Did you want to the

25 question read back, or did you have it in mind?
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 1      THE WITNESS:  I personally do not recollect.  It's

 2 been three years now.  I do not recollect the -- their

 3 PacifiCare application.  I'm sorry.

 4          I deal with all lines of insurance in all

 5 licensees in the State of California.  I do not

 6 recollect that particular document.  If that answers

 7 the question.

 8      THE COURT:  "I don't remember" is an acceptable

 9 answer.

10      THE WITNESS:  Okay.  Would you repeat -- I don't

11 know what else.

12      MR. STRUMWASSER:  Is there a question pending?

13      THE COURT:  If you don't remember --

14      MR. KENT:  If we could have the question reread,

15 maybe the witness has an answer.

16          (Record read)

17      THE WITNESS:  I personally don't think I have, no.

18      MR. KENT:  Q.  Looking back to March-April 2007,

19 do you think you could have, that you were in a

20 position, that your knowledge base was sufficient that

21 you could have pointed out to PacifiCare which specific

22 part or parts from the IMR application should go into

23 the EOB?

24      A.  I don't recall.  Again, it's been three years.

25 And the person that was in charge that you should
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 1 probably ask further questions of is Bob Masters.  That

 2 is who I had asked to be in charge of that particular

 3 thing.  Therefore, he wrote this letter to PacifiCare,

 4 5303, informing them of the specific language.  And he

 5 would be the person that knows all the very small

 6 details about that matter.  I personally don't recall

 7      MR. KENT:  Let me ask you about what I believe is

 8 a new exhibit.

 9          So this would be 5357, from Tab 5.

10      THE COURT:  5357 is an e-mail with a top date of

11 April 20th, 2007.

12          (Respondent's Exhibit 5357 PAC0010597

13           marked for identification)

14      MR. KENT:  Q.  Showing you a three-paged document,

15 Ms. Smith, that's been marked as 5357 for

16 identification.  Looks like an e-mail from Laura

17 Henggeler at PacifiCare to you on April 20, 2007.  Do

18 you recall this?

19      A.  Yes.

20      THE COURT:  Mr. Kent, can we remove

21 confidentiality?

22      MR. KENT:  Yes.

23      THE COURT:  Thank you.

24      MR. KENT:  Q.  Do you understand the second and

25 third page of this Exhibit 5357 to be a copy of what
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 1 PacifiCare was proposing to start using in terms of a

 2 revised EOB with IMR language?

 3      A.  Yes, I believe so.

 4      Q.  All right.  And you can see that the date of

 5 this is April 20th, 2007.  And according to the second

 6 sentence, first paragraph, these revised EOBs and EOPs

 7 would be complete as of April 27th, 2007.  Do you see

 8 that?

 9      A.  Yes.

10      Q.  And that Ms. Henggeler was advising that you

11 the revised documents would be put into use or

12 quote/unquote "outgoing" as of April 30th, 2007.  Do

13 you see that?

14      A.  Yes.

15      Q.  Did you think that this proposed IMR language

16 that you see on the second page, it's in the fourth

17 paragraph, whether that was adequate?

18      MR. STRUMWASSER:  Second page of the exhibit or

19 the attachment?

20      MR. KENT:  Second page of the exhibit.

21      MR. STRUMWASSER:  Thank you.

22      MR. KENT:  First page of the attachment.

23      THE WITNESS:  I don't think this is adequate

24 explanation for the IMR process.

25      MR. KENT:  Q.  Okay.  Do you recall whether you
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 1 provided any comments to PacifiCare about this

 2 language?

 3      A.  I would have probably told them this is not

 4 adequate language based on their existing language that

 5 they had on other documents.  This particular paragraph

 6 would not be sufficient.

 7      Q.  All right.  And let me ask you, is there

 8 anything in that paragraph -- we're looking at the

 9 fourth paragraph, the second page of Exhibit 5357 --

10 that is incorrect?

11      A.  That paragraph is insufficient.

12      Q.  Okay.

13      A.  It doesn't have enough --

14      THE COURT:  But the question is, is it incorrect?

15      THE WITNESS:  Incorrect?  I -- I mean, there's no

16 spelling errors and grammar, no, not incorrect.

17      MR. KENT:  Q. Is this any statement in there --

18 let me ask you, the IMR statute -- that's, I believe,

19 10169; is that right?

20      A.  Yes.

21      Q.  All right.  Is there anything in this fourth

22 paragraph, second page of Exhibit 5357 that is

23 incorrect when compared with the language of the

24 statute itself?

25      A.  The whole statute?  This paragraph does not
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 1 summarize the statute or does not give enough

 2 information.  It's a partial -- it's not a summary

 3 or -- or gives enough information to consumers of the

 4 IMR rights that they have based on the statute.

 5          It doesn't have incorrect sentences in it.

 6 It's just missing further explanation.

 7      Q.  All right.  So that we're clear, there is

 8 nothing in correct in this IMR language on the second

 9 page of Exhibit 5357, correct?

10      MR. STRUMWASSER:  May I just to interpose a

11 vague --

12      THE COURT:  It's not really vague.

13          Apparently, it's not incorrect.  It's just not

14 complete; is that correct?

15      THE WITNESS:  Yes.

16      THE COURT:  Thank you.

17      MR. KENT:  Q.  All right.  And what would have to

18 be added to this language to make it complete?

19      A.  I would have to have actually the language of

20 the statute and more information.

21          Right off the top of my head, I -- you know,

22 this is a matter that took weeks to review.  I can't

23 come up with answers off the top of my head.  I'm

24 sorry, your Honor.

25      Q.  Took weeks to review by whom?
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 1      A.  By our staff when, actually, the statute was

 2 being proposed.  And then it got -- it passed and was

 3 implemented back in 2001.

 4      Q.  Take weeks for your CDI staff to review these

 5 proposed -- this proposed IMR language that PacifiCare

 6 was providing to you?

 7      A.  No.

 8      Q.  So it was really easy, quick process?

 9      A.  It was a quick process to review this language

10 and figure out that it was not enough for consumers to

11 use.  This was not enough information to provide

12 consumers.

13      Q.  Did you pick up the phone, call Ms. Henggeler

14 or write her an e-mail or a letter saying, in essence,

15 "These are the additional specific items you need to

16 add to this language to make it compliant"?

17      A.  No.

18      Q.  Did you pick up the phone, call Ms. Henggeler

19 or send her an e-mail or a letter indicating that CDI

20 wanted PacifiCare to go ahead and start using the

21 revised IMR language but, at the same time, continue to

22 work with CDI on even better IMR language?

23      Q.  From day one, when PacifiCare requested that

24 the Department look at the language that they should

25 have had on the EOBs but it was missing, I had informed
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 1 PacifiCare that CDI would, as a courtesy, review this

 2 language that PacifiCare would implement.

 3          I had explained to PacifiCare through Laura

 4 Henggeler that it is the company's responsibility to

 5 have compliant language immediately, not in five weeks,

 6 ten weeks, 100 weeks.  On several occasions, I had

 7 asked again, "When will it be implemented?  When will

 8 it be implemented?  When will it be implemented?"

 9          I had no idea the reason why PacifiCare had

10 some type of confusion as to, for some reason,

11 forestall putting language until better language is

12 found.  They already had language that we had pointed

13 out to the company they had on other documents that was

14 just fine.

15          I believe at one point in time, PacifiCare,

16 through Laura, had told us that it would cost the

17 company too much money to put a lot of language on

18 EOBs.  That is unfortunately not compliant with the

19 law.  Just not using the language because it costs too

20 much to put it on EOBs --

21      THE COURT:  Okay.  Stop.  Please, stop.

22      MR. KENT:  Move to strike as non responsive.

23      THE COURT:  Sustained.

24          Could you repeat the question, Madam Reporter,

25 please?
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 1          (Record read)

 2      THE COURT:  So the answer to that is no, correct?

 3      THE WITNESS:  The answer to that is I have told

 4 them on several occasions they need to have compliant

 5 language and have it fast.  The answer --

 6      THE COURT:  You know, it's really important that

 7 you listen to the question that's asked and answer the

 8 question.  This is not an opportunity to expound on

 9 what occurred.  Your attorney can redirect if he needs

10 to.

11          I assume that the answer to that is no, you

12 didn't do that.  Correct?  There's no implication to

13 the fact that you didn't do that.

14          Can you read the question again, please.

15          (Record read)

16      THE WITNESS:  I believe I have.  But without the

17 documents --

18      THE COURT:  You believe you did that?

19      THE WITNESS:  I believe there are e-mail back and

20 forth informing her to have the language implemented.

21 But I don't have those documents in front of me.  Those

22 are not those documents.

23      THE COURT:  All right.

24      MR. STRUMWASSER:  Your Honor, could we take a

25 break?  I think it would be very helpful.  We don't
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 1 need much time.

 2      THE COURT:  All right.  Take a break.  Five

 3 minutes.

 4          (Recess taken)

 5      THE COURT:  Go ahead.

 6      MR. KENT:  Do we have a question pending?

 7      MR. STRUMWASSER:  No, no.

 8      MR. KENT:  I don't believe so.

 9      THE COURT:  All right.  Go ahead.

10      MR. KENT:  We're trying to --

11      MR. WOO:  We're trying to verify the exhibit

12 number.  I'll grab it in just one second.

13      MR. KENT:  And apologize, some of these exhibits

14 may have been used with Nancy Monk in her examination.

15      THE COURT:  Okay.

16      MR. KENT:  And it looks like what we did over the

17 weekend in pulling documents is we used a database of

18 exhibits that have been admitted as opposed to just

19 marked.

20      THE COURT:  Oh, yes.  There is a whole set that's

21 just marked.  I actually have those.  Do you want me to

22 go pull those?  They're separate.  Your gentleman

23 separated that out, that stack.  Do you want me to go

24 get it?

25      MR. KENT:  Perhaps not.
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 1      MR. McDONALD:  Ron, the Judge is going to go get

 2 those exhibits.

 3          (Recess taken)

 4      MR. GEE:  This is Exhibit 4.

 5      MR. KENT:  Right.

 6      MR. WOO:  Just ever so slightly different, just in

 7 the sense that it's got different Bates number and

 8 pagination.

 9      MR. GEE:  The substance is the same.

10      MR. KENT:  I'd suggest we just use this as --

11 unless there's an objection, we'll refer to it as

12 Exhibit 14.

13      THE COURT:  That's fine with me.  All right.

14 Exhibit 14.

15      MR. KENT:  Q.  Ms. Smith, showing you what was

16 marked early in the case as Exhibit 14, do you recall

17 this e-mail chain?

18      A.  Yes.

19      Q.  The bottom e-mail -- when I say "bottom," the

20 last one on that first page -- that's another copy of

21 Ms. Laura Henggeler's e-mail to you of April 20th,

22 2007; is that right?

23      A.  Yes.

24      Q.  Then the next e-mail is from you to David

25 Stolls and several others.  Mr. Stolls, at that time,
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 1 was your boss?

 2      A.  Yes.

 3      Q.  And these other folks in the "To" line of this

 4 e-mail, those are all folks within CDI or were within

 5 CDI at the time?

 6      A.  Yes.

 7      Q.  The text, "FYI Bob," does that refer to Bob

 8 Masters?

 9      A.  Yes.

10      Q.  So you also sent a copy of this, your e-mail,

11 to Bob Masters; is that right?

12      MR. STRUMWASSER:  He's listed there, see.

13      MR. KENT:  Oh, absolutely.  Stand corrected.

14      Q.  Now, you're sending Mr. Masters and others a

15 copy of Ms. Henggeler's e-mail with that proposed EOB,

16 and you're asking Mr. Masters to take a look at it?

17      A.  Yes.

18      Q.  Okay.  Let me ask you first, when you sent

19 this e-mail to Mr. Masters on April 20th, 2007, did you

20 have personally in your mind a notion of whether or not

21 that IMR language on the proposed EOB was adequate?

22      A.  I don't recall.

23      Q.  You don't recall one way or another?

24      A.  Correct.

25      Q.  Do you think you had enough knowledge,
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 1 experience back in April 2007 to personally know, when

 2 you looked at a document such as that proposed EOB,

 3 whether or not the IMR language on it was adequate?

 4      A.  You're asking me to give you an abstract?

 5      Q.  I'm asking you about your general knowledge,

 6 skill, experience base back in April 2007.  Would you

 7 have been competent to look at a document such as that

 8 proposed EOB and come to a conclusion about whether or

 9 not the IMR language was adequate?

10      A.  Yes.

11      Q.  Yes, you would have been able to?

12      A.  Yes.

13      Q.  But you don't recall whether or not you did

14 that back in April 2007; is that right?

15      A.  I don't recall at that time, particular date

16 and time, this particular -- the exact circumstance.

17      Q.  Okay.  That's just what my question is.  Did

18 you form an opinion on or about April 20th, 2007

19 whether that draft IMR or that draft EOB with the IMR

20 language was adequate?

21      A.  I don't recall.  I believe that's what I told

22 you.

23      Q.  All right.  And then you're asking Mr. Masters

24 to look at the document, quote, "So we can let the

25 company know to go ahead and make the changes," closed
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 1 quote.  Do you see that?

 2      A.  Yes.

 3      Q.  What you're telling Mr. Masters there is you

 4 want to get back to PacifiCare and tell them they can

 5 go ahead and start implementing the new EOBs?

 6      A.  In -- repeat that question.

 7      MR. KENT:  Can I have it reread.

 8          (Record read)

 9      THE WITNESS:  No.  That language states something

10 different -- or that e-mail that I wrote is the -- it

11 means something different.

12      MR. KENT:  Q.  Well, I'm looking at the words.

13 You're saying that the words mean something other than

14 your telling Mr. Masters that PacifiCare was waiting

15 for you to get back to that company to give them the

16 go-ahead to start using the new EOBs?  Are you saying

17 that you meant something different than that?

18      A.  Yes.

19      Q.  You thought that the PacifiCare should start

20 implementing the new EOBs right at that point in time?

21      A.  Yes.

22      Q.  Did you ever write or call PacifiCare in this

23 time frame, April 20th, 2007, and tell Ms. Laura

24 Henggeler or anyone else, "Go ahead and start using

25 those new EOBs," or words to that effect.
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 1      MR. STRUMWASSER:  Your Honor, it really does

 2 mischaracterize the prior answer.  The ambiguity that's

 3 introduced here is whether to start using this text or

 4 not.  The prior question did not ask that question.

 5 This one did, and it's mischaracterizing the prior

 6 testimony.

 7      MR. KENT:  I don't know what kind of objection

 8 that is other than a long speaking speech.

 9      THE COURT:  I don't either.

10      MR. STRUMWASSER:  Mischaracterizes the prior

11 testimony.

12      THE COURT:  Okay.  Could you read the question

13 again, please?

14          (Record read)

15      THE COURT:  Okay.  That's just a question.

16 Doesn't refer to anything else.

17          Did you do that?

18      THE WITNESS:  This particular language that they

19 proposed to me?  If I told them to -- I don't

20 understand the question.

21      THE COURT:  Read the question again.

22          (Record read)

23      MR. STRUMWASSER:  The reporter's voice trailed

24 off.  "Go ahead and use...."  Say again?

25          (Record read)
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 1      THE COURT:  And, Mr. Kent, you're referring to the

 2 ones in the e-mail?

 3      MR. KENT:  Yes.

 4      THE COURT:  All right.

 5      THE WITNESS:  No.

 6      THE COURT:  Thank you.

 7      MR. KENT:  Q.  So at this point in time, April

 8 20th, 2007, you knew that PacifiCare was waiting for

 9 you to get back to the company with some reaction to

10 that proposed IMR language, right?

11      A.  Yes.

12      MR. KENT:  This is Tab 7.

13      THE COURT:  Is this a new document?

14      MR. KENT:  I believe so.

15      THE COURT:  Okay.  Mr. Gee, Mr. Strumwasser, does

16 this look like a new document?

17      MR. GEE:  We're checking.

18      THE COURT:  All right.

19      MR. GEE:  Looks like it's new to us.

20      THE COURT:  All right.  That's 5358, is an e-mail

21 with a top date of April 20th, 2007.

22      MR. KENT:  Thank you.

23          (Respondent's Exhibit 5358 CDI00018792

24           marked for identification)

25      THE COURT:  And this e-mail is from Ms. Smith to
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 1 Ms. Henggeler.

 2      MR. KENT:  Q.  Ms. Smith, showing you a two-paged

 3 document that's been marked Exhibit 5358 for

 4 identification, do you see recognize this?

 5      A.  Yes.  I'm sorry.  What is the document number?

 6      Q.  5358.

 7      A.  Okay.

 8      Q.  The top e-mail is one you sent to

 9 Ms. Henggeler on April 20th, 2007; is that right?

10      A.  Yes.

11      Q.  This e-mail chain refers to that same proposed

12 EOB with the new IMR language that Ms. Henggeler had

13 sent you earlier on the 20th; is that right?

14      A.  Yes.

15      Q.  And you're getting back to her with a -- at

16 least one revision at this point; is that right?

17      A.  One suggestion, yes.

18      Q.  That's an interesting word.  Did you expect

19 that PacifiCare would take this, quote/unquote,

20 "suggestion" and consider adding it to the proposed IMR

21 language?

22      A.  Yes.

23      Q.  You expected, did you not, that PacifiCare

24 would in fact add this, quote/unquote, suggested

25 language to its proposed IMR language, right?
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 1      A.  Yes.

 2      Q.  Now, the second paragraph of your top e-mail

 3 indicates, "We may have further comments on or before

 4 Wednesday of next week."

 5          "We" refers to CDI?

 6      A.  "We" refers to the people that are part of the

 7 team that worked with PacifiCare.

 8      Q.  All those folks are CDI folks?

 9      A.  That's correct.

10      Q.  So that's Mr. Masters, Mr. Brunelle, Ms. Love,

11 and yourself?

12      A.  Yes.

13      Q.  Mr. Stolls?

14      A.  Perhaps, yes.

15      Q.  All right.  And you expected that the

16 comments -- the further comments that you and your team

17 would have on or before Wednesday of the next week,

18 that, when those were forwarded to PacifiCare, that it

19 would consider adding whatever additional language was

20 proposed to its IMR disclosure?

21      A.  Yes.

22      Q.  In fact, you expected that any further

23 comments that the CDI team would make on the IMR

24 language on or before Wednesday of the next week would

25 in fact be incorporated by PacifiCare into its EOB?
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 1      A.  Yes.

 2      Q.  Now, let me ask you the converse.  You did not

 3 expect that PacifiCare would take the one comment or

 4 suggestion you are laying out in your April 20th

 5 e-mail, incorporate that into the EOBs, and start using

 6 those EOBs prior to getting the further comments from

 7 CDI on or before the following Wednesday?

 8      A.  I did not?  Yes, I did.

 9      Q.  Let me see.  You thought, it was your

10 expectation that PacifiCare would receive your April

11 20th, 2007 e-mail with this one comment about adding

12 the language in this first paragraph, that PacifiCare

13 would take that, change its EOBs, start using that, and

14 then change its EOBs yet again when it got the

15 additional comments from you folks the following week?

16      A.  Yes.  This is an addition of two sentences or

17 one sentence.

18      Q.  Do you know what it takes to change EOB

19 language?

20      A.  I have no idea of how PacifiCare changes EOB

21 language.

22      Q.  Did you pick up the phone, write an e-mail,

23 bring a letter to Ms. Henggeler or anyone else at

24 PacifiCare on or about the 20th of April, or at any

25 time, saying, "PacifiCare, please implement this one
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 1 change that I've laid out in the first paragraph of my

 2 e-mail here.  Do that now, pending any other comments

 3 CDI will be giving"?

 4      A.  No.

 5      MR. KENT:  Let's go to Tab 8, Mr. McDonald.  This

 6 is a document that was previously marked as Exhibit

 7 5305, I believe

 8      THE COURT:  Thank you.

 9      MR. KENT:  It's a three-page document, another

10 e-mail chain.

11      Q.  I'll ask you, Ms. Smith, whether you recognize

12 these e-mails.

13      A.  Yes.

14      Q.  Let me ask you a couple things about the folks

15 who are noted on a couple of these e-mails.  The top

16 one, in addition to yourself, it's sent to Janelle Roy,

17 who is here with us in the hearing room this morning.

18 Do you consider Ms. Roy to be an expert on the specific

19 type of IMR language that should go in an EOB?

20      A.  Yes.

21      Q.  Do you consider Mr. Masters to be an expert?

22      A.  Yes.

23      Q.  Do you consider Mr. Steven Brunelle to be an

24 expert?

25      A.  Yes.
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 1      Q.  Do you consider Barbara Smith to be an expert

 2 on that issue?

 3      MR. STRUMWASSER:  Barbara Smith?

 4      THE COURT:  Barbara --

 5      MR. KENT:  -- Love.

 6      Q.  Let me ask you again, so it's clear on the

 7 record.

 8          Do you believe that Barbara Love is an expert

 9 on the specific IMR language that should go on EOBs?

10      A.  Yes.

11      Q.  How about David Stolls, expert on that issue?

12      A.  Yes.

13      Q.  If you look on the first page of Exhibit 5305,

14 the second e-mail, second paragraph -- so this is the

15 April 24th e-mail from Mr. Masters to Barbara Love and

16 others.  The second paragraph begins, "PLHIC sent us

17 proposed IMR language, and we were just adding to it.

18 I don't like the style of the proposed language, but

19 that doesn't mean it is in noncompliant."  I think

20 maybe that "in" is an unnecessary word that just got

21 stuck in there.

22          Let me ask you, first, you see those two

23 sentences, Ms. Smith?

24      A.  Yes, I do.

25      Q.  Do you agree with Mr. Masters?
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 1      MR. STRUMWASSER:  Both sentences?

 2      MR. KENT:  Q.  Well, that he may not like the

 3 style of the proposed language, but that doesn't mean

 4 it is noncompliant.

 5      MR. STRUMWASSER:  I don't think she's competent to

 6 testify as to whether she agrees Mr. Masters likes or

 7 doesn't like.

 8      THE COURT:  That's not the question.  He didn't

 9 ask her if Mr. Masters liked or didn't like.  He asked

10 her if she agreed that it's okay if the language is

11 different than you might expect but it doesn't mean

12 it's not compliant.

13          Is that correct, Mr. Kent?

14      MR. KENT:  Yes.

15      MR. STRUMWASSER:  Your Honor, the reason I made

16 the objection is precisely because he said the first

17 two sentences, and that really is only the second

18 sentence.  And I agree, there's no objection to that.

19      THE WITNESS:  I'm sorry.  I forgot the question

20 already.

21      THE COURT:  Surprise, surprise.

22          Mr. Kent, could you do that again, please?

23      MR. KENT:  Q.  Well, focusing on Mr. Masters'

24 second sentence, "I don't like the style of the

25 proposed language, but that doesn't mean it is
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 1 noncompliant," do you agree with that sentence,

 2 Ms. Smith?

 3      A.  Yes.

 4      Q.  Okay.  If you could look over at the next

 5 page -- excuse me.  It's a -- toward the top is an

 6 April 20th, 2007 e-mail from Mr. Masters to Ms. Smith

 7 and to others.

 8          Looking at the text of the e-mail, "What PLHIC

 9 has on the form they provide is okay, but I think CIC

10 10169(i) requires the notice to include the

11 statement..." and then it continues.

12          Do you see that?

13      A.  Yes.

14      Q.  And this statement that Mr. Masters is

15 pointing out is the same suggestion that you had

16 forwarded to Ms. Henggeler in your e-mail which we

17 marked as Exhibit 5358; is that right?

18      A.  Yes.

19      Q.  Now, do you agree with Mr. Masters' statement

20 in his e-mail that what PLHIC has on its form is okay,

21 but it needs to have this one provision added to it?

22      A.  Do I agree?  Yes, I agree.

23      Q.  So that if -- let me understand you.  Let me

24 be sure I understand you.

25          If you take the proposed language that
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 1 Ms. Henggeler had sent to you on April 20th and, if

 2 this one addition was made to it that's pointed out in

 3 Mr. Masters e-mail here, then that IMR language would

 4 be adequate?

 5      A.  I -- no.  The answer to that is no.

 6      Q.  Well, Mr. Masters is saying here that what

 7 PLHIC has provided on the form -- and the form, you

 8 agree, refers to what Ms. Henggeler sent to you on this

 9 same day, the 20th, right?  Yes?

10      A.  Yes.

11      Q.  All right.  And what Mr. Masters is saying is,

12 looking at that proposed IMR language, it's okay, but

13 this one provision about services being improperly

14 denied, modified, and so forth needs to be added,

15 correct?

16      A.  Yes.

17      Q.  And Mr. Masters is saying that, if you make

18 that one change, what PLHIC has proposed is okay.  Do

19 you see that?

20      MR. STRUMWASSER:  Excuse me.  Where did you point

21 to that?

22      MR. KENT:  Reading the text of his e-mail.

23      MR. STRUMWASSER:  But that mischaracterizes the

24 exhibit.

25      MR. KENT:  Well, that's what I'm asking the
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 1 witness about.  I don't need counsel to be interposing

 2 objections --

 3      THE COURT:  All right.  Mr. Kent.

 4      MR. KENT:  -- that aren't objections.

 5      MR. STRUMWASSER:  "Mischaracterizes the exhibit"

 6 is an objection.

 7      THE WITNESS:  I'm sorry.  What was the question?

 8      MR. KENT:  Q.  The question is -- let me put it

 9 this way.  Mr. Masters, if I'm reading his e-mail

10 correctly, is saying that, if you take the proposed

11 PacifiCare IMR language and make this one change that

12 he is identifying, then the EOB will be quote/unquote,

13 "okay."  Am I reading that right?

14      A.  That's what the e-mail states.

15      Q.  Do you agree with that?

16      A.  No.

17      Q.  Did you write back to Mr. Masters and say,

18 "Bob" or "Mr. Masters, I think you're wrong"?

19      A.  No.

20      Q.  Did you tell PacifiCare if they make that one

21 change -- did you ever let PacifiCare know,

22 Ms. Henggeler or anyone else, that at least at this

23 point in time, April 20th, 2007, that at least

24 according to Mr. Masters, one of the experts on the

25 issue, if PacifiCare made this one change to its
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 1 proposed language, what they would have would be okay?

 2      A.  You have my e-mail to Ms. Henggeler.

 3      THE COURT:  The answer to that is no, right?  You

 4 didn't do that?

 5      THE WITNESS:  I did reply to Ms. Henggeler on

 6 that --

 7      THE COURT:  You did not reply to Mr. Masters?  The

 8 question is whether or not you replied to Mr. Masters.

 9      MR. KENT:  I don't think --

10      THE COURT:  We moved on?  I'm sorry.  I apologize.

11      MR. KENT:  I'm sorry.  It's probably my question.

12 Let me rephrase it.

13      THE COURT:  Sorry.

14      MR. KENT:  Q.  My question that I tried to ask is,

15 did you tell Ms. Henggeler or anyone at PacifiCare --

16      THE COURT:  All right, sorry.

17      MR. KENT:  Q.  -- that at this point in time,

18 Mr. Masters was of the mind that, if PacifiCare made

19 the one change to its proposed language, what it would

20 have would be okay?

21      A.  That is not -- in exactly counsel's words, the

22 communication that I had with Ms. Henggeler.  No.

23      Q.  So you didn't pass on Mr. Masters' opinion,

24 the one he expressed in this April 20th, 2007 e-mail;

25 is that right?
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 1      A.  Mr. Master' opinion?  No.  I did not

 2 communicate Mr. Masters' opinion.

 3      Q.  What you told PacifiCare was you may have some

 4 additional comments and that they should hold off doing

 5 anything until they get those comments, right?

 6      A.  No.

 7      Q.  Well, you didn't tell them to go ahead and

 8 start implementing the changed language, did you?

 9      A.  Do you want me to read the exact first

10 sentence that I have in my communication?

11      Q.  No, Ms. Smith.  I'd like you to answer my

12 question.  You didn't tell PacifiCare at this point in

13 time, "Go ahead and start using your revised IMR

14 language," did you?

15      A.  No.

16      Q.  And you didn't tell PacifiCare, "Go ahead and

17 start using your revised IMR language, but include

18 Mr. Masters' suggestion," did you?

19      A.  No.

20      Q.  Now, one more question about this Exhibit 5305

21 before we leave it.

22          The top e-mail is sent to you and to Ms. Roy.

23 Was she part of this team, your team that was working

24 on these IMR issues of PacifiCare?

25      A.  On the PacifiCare?  Not in particular, but on
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 1 the IMR, yes.

 2      Q.  From the beginning?

 3      MR. STRUMWASSER:  Of what?

 4      MR. KENT:  Q.  Beginning of the process.  So

 5 that's -- the process started on or about March 23,

 6 2007?

 7      A.  The PacifiCare process, you mean?

 8      Q.  Right.  It appears to me that, at least from

 9 these documents, that the first time the issue was

10 raised -- "the issue," IMR issue was raised with

11 PacifiCare was on or about March 23, 2007.

12          My question is was Ms. Janelle Roy involved in

13 the IMR issue from the beginning.

14      MR. STRUMWASSER:  Vague.  The IMR issue with

15 respect to PacifiCare?

16      MR. KENT:  Yes.

17      THE WITNESS:  I believe she was informed.  I don't

18 know exactly what dates.  Ms. Roy was the immediate

19 supervisor of two of the three employees.  And so she

20 was getting updates.  I don't know exactly because I'm

21 a supervisor at the same level as her.  I don't know

22 what her employees were giving her.

23      MR. KENT:  Q.  Did you get Ms. Roy involved?

24      A.  Did I get Ms. Roy -- no.  My boss, I believe,

25 got Ms. Roy involved.
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 1      Q.  That was Dave Stolls?

 2      A.  Yes.

 3      Q.  Why did Mr. Stolls get Ms. Roy involved in

 4 this PacifiCare IMR issue, if you know?

 5      A.  I don't know.

 6      Q.  Did you ask him?

 7      A.  No, not -- I usually don't ask my bosses the

 8 reasons why they make decisions.

 9      Q.  Did you ask Ms. Roy at some point why she was

10 getting involved?

11      A.  No, I don't believe so.

12      MR. KENT:  Let's get, Mr. McDonald, Tab 10.

13      MR. WOO:  Before anybody starts looking, Tab 10 is

14 very similar to some other exhibits, but we wanted to

15 use it because it contains a piece that is not on what

16 is in the record, which is the top portion.

17      THE COURT:  So the top e-mail, April 27, 2007, you

18 believe is not in another form?

19      MR. WOO:  Correct.  We have seen, for example,

20 Ms. Henggeler to Ms. Smith's e-mail.  I believe it is

21 5306.

22      THE COURT:  All right.  Excuse me.  Exhibit 5359

23 is an e-mail with a top date of April 27th, 2007

24          (Respondent's Exhibit 5359 CDI00017426

25           marked for identification)
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 1      MR. KENT:  Thank you, your Honor.

 2      Q.  Ms. Smith, showing you a four-paged document

 3 that's been mark as Exhibit 5359 for identification,

 4 front page looks to be a couple of e-mails, one from

 5 you, one to you.  Do you recall this document?

 6      A.  Yes.

 7      Q.  When I say "this document," including the

 8 April 27th letter that begins on the second page of the

 9 exhibit?

10      A.  Yes.

11      Q.  And this is -- you received the document on

12 the 27th of April, 2007; is that right?

13      A.  Yes.

14      Q.  Look over at the last page of the exhibit,

15 which is Bates, the last four numbers, 7429.

16          Now, looking at what is under Arabic 8, second

17 paragraph, first sentence, "While the new EOB and EOP

18 language has been written (which includes the revisions

19 you suggested on April 24, 2007) and is ready to be

20 implemented as of 5/2/07, I understand that the

21 Department has additional concerns regarding the IMR

22 language on EOBs."

23          Do you see that, Ms. Smith?

24      A.  Yes, I do.

25      Q.  And the reference to "the revisions you
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 1 suggested on April 24th," do you recall those?

 2      A.  Are those the ones we just -- I have to look

 3 them up.

 4      Q.  Well, let's go back to Exhibit 5358, your

 5 April 20th e-mail to Ms. Henggeler.

 6      A.  Okay.

 7      Q.  All right.  Now, this reflects an initial

 8 suggestion or comment that you passed on which is set

 9 forth in the first e-mail on the first page of Exhibit

10 5358, correct?

11      A.  Yes.

12      Q.  And the date of that is April 20th; is that

13 right?

14      A.  Yes.

15      Q.  Then you had a conversation with Ms. Henggeler

16 on the 24th of April in which you gave her the -- some

17 additional comments?

18      A.  I don't recall.

19      Q.  Well, let me ask you, looking at Exhibit 5359,

20 page -- that final page, the language we just looked at

21 and, in particular, the parenthetical, "(which includes

22 the revisions you suggested on April 24th, 2007)," do

23 you have any information indicating that that statement

24 about you providing additional suggestions on April 24

25 is incorrect?
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 1      A.  No, I don't have any.

 2      Q.  And you're not aware of any communication you

 3 had with Ms. Henggeler after receiving her letter in

 4 which you said in effect, "Ms. Henggeler, you're wrong,

 5 you never gave us any additional" -- or, "We never gave

 6 you any additional comments on the IMR language on

 7 April 24"?

 8      MR. STRUMWASSER:  I'm sorry.  I don't understand

 9 that question.

10      MR. KENT:  Okay.  Let me rephrase it.

11      Q.  After you received Ms. Henggeler's letter, did

12 you write or call her and say, "Hey, the statement

13 about us giving you additional suggestions on April 24

14 is incorrect"?

15      A.  I don't recall.

16      Q.  As you sit here today, you couldn't point to

17 any such communication?

18      A.  I don't recall.

19      Q.  And Ms. Henggeler's statement about the change

20 or the revised EOB with the further modified IMR

21 language which now included your suggestion from April

22 20th and your suggestions from April 24th, PacifiCare

23 was ready to implement those as of May 2nd, 2007,

24 right?

25      A.  That's what the letter states, yes.
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 1      Q.  Do you have any information as you sit here

 2 right now to say that that statement by Ms. Henggeler

 3 in her letter, Exhibit 5359, is incorrect?

 4      A.  No.  I can't comment on her time frame.

 5      Q.  When she uses the word "implement," you

 6 understood that to mean that PLHIC or PacifiCare would

 7 actually start sending out new documents, using those

 8 new documents, correct?

 9      A.  "Implement" would mean to put in effect.

10      Q.  So the answer is yes?

11      A.  Yes.

12      Q.  Now, when I read this letter, being mindful

13 that you and your team have provided suggestions on

14 April 20th and again on April 24th, and those

15 suggestions have been incorporated by PacifiCare into

16 its EOBs, and it's ready to start using those EOBs, why

17 is it that you and your other CDI experts had not given

18 all the -- what you believed to be the appropriate

19 suggestions to PacifiCare at that point?

20      A.  Can you repeat that question?  I'm sorry.  I'm

21 not sure I understand.

22      Q.  Okay.  Well, let me ask it this way.  Why is

23 it, Ms. Smith, that -- you've now gone through two

24 rounds of giving suggestions to Ms. Henggeler about how

25 PacifiCare should modify its proposed IMR language; why
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 1 is it that whatever needed to be suggested had not

 2 already been suggested as of the point of this letter,

 3 April 27, 2007?

 4      A.  I still don't understand the question.  We

 5 explained to the company different things than what

 6 they were doing.  So I'm not sure I'm understanding

 7 what you're asking me to tell the -- I don't understand

 8 your question.

 9      Q.  Well, let me ask it this way.  And I apologize

10 if this is an unfair question.  But you had

11 PacifiCare's proposed language on April 20th.  You gave

12 Ms. Henggeler a suggestion on that same day.  You gave

13 Ms. Henggeler a series of additional suggestions on

14 April 24th.  Why wasn't the job done at that point?

15 Why hadn't the CDI people not given all the suggestions

16 that were necessary to PacifiCare as of say, the 24th?

17      A.  CDI is not in the business of giving compliant

18 language to any carrier, your Honor.  I'm not sure what

19 counsel is trying to ask of me.  We --

20      THE COURT:  Well, your answer is that that's not

21 your job, right?

22      THE WITNESS:  Yeah, not the Department's job.  We

23 don't do this ever.

24      THE COURT:  All right.  Move on.

25      MR. KENT:  Q.  Okay.  But you were -- in this
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 1 case, you were providing suggestions, right?

 2      A.  As a courtesy, yes.

 3      Q.  As a courtesy?

 4      A.  Yes.

 5      Q.  You had told PacifiCare to incorporate these

 6 changes, right?

 7      A.  That's correct.

 8      Q.  And that wasn't a courtesy, was it?

 9      A.  To give them our suggestions?  That -- it is a

10 courtesy to give them our suggestions.  They had asked

11 for that.

12      Q.  Now, Ms. Henggeler writes you -- I'm looking

13 at the second paragraph, second sentence on this last

14 page of Exhibit 5359.

15          "Therefore, the new EOB changes will be made

16 once we've had an opportunity to discuss the new IMR

17 language changes to be made."  Do you see that?

18      A.  Yes.

19      Q.  Did you -- and you saw this when you got the

20 letter, right?

21      A.  Yes.

22      Q.  You read this letter?

23      A.  Yes.

24      Q.  Did you call Ms. Henggeler or write to her and

25 say, "No, you should put in" -- "you should start
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 1 implementing the revised language you have now"?

 2      A.  My personal understanding was that the

 3 company -- once they were sending to me in writing that

 4 they were making implementations, that those would go

 5 on, and any further suggestions would go on as stated

 6 on every letter that they -- every communication that

 7 they had sent to me.  That is what I understood of the

 8 process, your Honor.  I don't know what they did.

 9      THE COURT:  Just listen to the question and

10 answer.

11          Can you read the question back.

12          (Record read)

13      THE COURT:  And the answer is no, you didn't do

14 that, right?

15      THE WITNESS:  No.  They had dates of

16 implementation on the letter.

17      THE COURT:  So the answer is no.

18          Move on, Mr. Kent.

19      THE WITNESS:  No.

20      MR. KENT:  If we go to Tab 11 --

21      MR. WOO:  I think it's already in evidence

22      THE COURT:  All right.  What number is this one?

23      MR. KENT:  It's 5308.

24      Q.  Showing you a one-page document that's been

25 marked as Exhibit 5308 for identification, looks to be
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 1 a one page e-mail chain.  Do you recognize this?

 2      A.  Yes.

 3      Q.  Now, there is a -- the second e-mail refers to

 4 a meeting on May 8th, 2007.  Do you recall that?

 5      A.  I don't remember the meeting, but if I looked

 6 at those, I'm sure I will refresh my memory.

 7      Q.  Do you recall a meeting where Jean Diaz and

 8 Valerie Ridge and a number of the CDI people were

 9 present?

10      A.  We had several meetings like that.  So --

11      Q.  Now, looking at the second e-mail, Bullet

12 Point No. 2.

13      A.  Yes.

14      Q.  "We identified and discussed the last version

15 they've submitted, and it doesn't advise the consumer

16 that failure to participate in the IMR process may

17 cause them to forfeit some of their rights to seek a

18 legal remedy," did you agree that should be in the IMR

19 language on the EOB?

20      A.  Right off the top of my head, you know,

21 without having the law in front of me, I -- I don't

22 know if it should be or not.

23      Q.  Okay.  And then Bullet Point 2(c) on this

24 first page, "We requested they make some reference to

25 the consumer explaining there is no cost to the
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 1 consumer to participate in the IMR program," do you

 2 believe that that point should be added to the IMR

 3 language on the EOB?

 4      A.  Yes.

 5      Q.  Do you think that the language would be other

 6 than compliant if that was not added?

 7      A.  I don't know without reviewing the actual

 8 Insurance Code 10169(i).

 9      Q.  Let's take a look at it.  It's at Tab 29.

10          For the record, showing the witness a copy of

11 Insurance Code Section 10169.

12      A.  Okay.

13      Q.  The question is, does the point at Paragraph

14 2(c) about there being no cost to the consumer to

15 participate in the IMR program, does that need to go in

16 the IMR language on the EOB?

17      A.  I believe so.

18      Q.  And if it's not in there, the language is

19 noncompliant?

20      A.  If it's not there, the language is misleading

21 or it would have a negative -- the reason why this law

22 is written the way it is is so that people are advised

23 that they can go through this IMR process and not be

24 afraid to go through it if there is a cost to them.

25          And it's actually spelled out in the law if
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 1 you -- I don't think there is an exhibit on this, your

 2 Honor, Page 3 of the printout.

 3      THE COURT:  I see it at (l).

 4      THE WITNESS:  Yeah, that's the reason why.  And I

 5 a lot of people in the State of California do not take

 6 advantage of certain services if they believe there is

 7 a cost involved.  So we thought it was important enough

 8 to have the company notify consumers of that benefit so

 9 they're not afraid to apply for it because of the fact

10 that they don't have money.

11      MR. KENT:  Q.  Now, the last paragraph on this

12 e-mail, "They" -- that refers to PacifiCare, right?

13      A.  Yes.

14      Q.  -- "committed to get to work on this as soon

15 as possible and have it ready for CDI review by 5/11";

16 is that right?

17      A.  Yes.

18      Q.  And they did that, right?

19      A.  I don't know.

20      Q.  In fact, they met every deadline during this

21 process, correct, in terms of revised IMR language?

22      A.  I'm sorry.  Without documentation I could not

23 answer that question.

24      Q.  Okay.  And, Ms. Smith, when you had that

25 meeting on May 8th, 2007 with Ms. Diaz, Valerie Ridge,
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 1 the CDI folks, it was abundantly clear, was it not,

 2 that PacifiCare was waiting to get the comments from

 3 CDI before it was going to implement revised EOBs,

 4 correct?

 5      A.  No, incorrect.

 6      Q.  In point of fact, you were told that the

 7 company was holding off -- in fact, you were told that

 8 the company would make the new EOB changes once they've

 9 had an opportunity to discuss all of the new IMR

10 language changes CDI wanted?

11      A.  Can you refer me to -- I'm sorry.  What

12 exhibit are you reading from?

13      Q.  I'm asking you, that was a topic of discussion

14 at the May 8th meeting, correct?

15      A.  Yes.  That is correct; it was a topic of

16 discussion.

17      Q.  And you and the others understood that

18 PacifiCare was waiting to get all the comments from CDI

19 before it implemented new EOBs, right?

20      A.  No.  Incorrect.

21      Q.  Well, I just heard you say that the point came

22 up that there was a discussion and you folks were

23 advised PacifiCare was waiting for all the comments

24 from CDI on IMR language before it was going to

25 implement the new EOBs.
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 1      MR. STRUMWASSER:  Question?

 2      MR. KENT:  Question.

 3      MR. STRUMWASSER:  What is the question?

 4      MR. KENT:  Q.  The question is, that was a topic

 5 of conversation, correct?

 6      A.  The topic of the conversation was that new

 7 language would be implemented.  That was the topic --

 8 new information that was not discussed before, that was

 9 my understanding.

10      Q.  And the PacifiCare people told you that they

11 were waiting for all of the CDI suggestions and

12 comments to come in before the company would start

13 implementing the new EOBs, right?

14      A.  That was not my understanding.  But -- for

15 whatever it is, no, that was not my understanding.

16      Q.  But that's what you were told?

17      A.  If that's what they meant, that is not my --

18 that is not my understanding.

19      THE COURT:  Mr. Kent, you're arguing with the

20 witness.  Move on.

21      MR. KENT:  All right.  Well, I don't want to argue

22 with the witness, but let me -- if I could ask just a

23 follow up question on exhibit -- all right.  I will

24 move on.

25      Q.  Well, you knew at that point on August 8th
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 1 that PacifiCare had not implemented any new EOB?

 2      MR. STRUMWASSER:  August 8th?

 3      THE WITNESS:  August 8th?

 4      MR. KENT:  Q.  I'm sorry.  As of May 8th, you knew

 5 that PacifiCare had not implemented any new EOBs,

 6 right?

 7      A.  No.  I did not know that they did not

 8 implement any new EOBs.

 9      Q.  Well, you hadn't told them -- well, they had

10 told you, had they not, that they were holding off

11 making the changes until CDI gave them all the

12 comments, right?

13      A.  Partial.  I'm not really sure what you're

14 referring to.

15      Q.  When you say partial, what do you mean?

16      A.  We've had several dates of when the company

17 said they would implement.  My understanding was that

18 they were implementing those on those dates and then

19 adding to them at the next implementation date and at

20 the next implementation date.  That was my

21 understanding of what they were doing.

22      Q.  They never told you that, did they?

23      A.  They had implementation dates on every

24 submission.

25      Q.  And they also told you that they gave you
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 1 dates and then you came back with additional

 2 suggestions, correct?

 3      MR. STRUMWASSER:  Objection, argumentative.

 4      THE COURT:  Sustained.

 5      MR. KENT:  Q.  When you -- at every turn, you

 6 came -- every time they gave you an implementation

 7 date, you came back with additional changes, right?

 8      A.  I actually can't answer that without all the

 9 documentation.  I'm sure we had comments on several

10 meetings, yes.

11      MR. STRUMWASSER:  May I inquire, does your Honor

12 want to go straight through to lunch?

13      THE COURT:  We can take a break.

14          Do you want to take a break?

15      MR. KENT:  Sure.

16      THE COURT:  All right.  Let's take a break.

17      MR. GEE:  15 minutes, your Honor?

18      THE COURT:  Sure.

19          (Recess taken)

20      THE COURT:  Okay.  Go ahead.

21      MR. KENT:  Thank you, your Honor.

22          Mr.  McDonald, if you could pull out Tab 12.

23      MR. McDONALD:  I think this has already be marked

24 as Exhibit 5309.

25      THE COURT:  Okay.
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 1      MR. KENT:  Q.  This is a document previously

 2 marked as Exhibit 5309.  Ms. Smith, do you recall this

 3 e-mail chain?

 4      A.  I'm refreshing my memory.  Not off the top.

 5      MR. STRUMWASSER:  Does anybody else have a

 6 different 5039?

 7      MR. WOO:  "5309."

 8      MR. STRUMWASSER:  Oh.  Okay.

 9      THE WITNESS:  Okay.  I've familiarized myself with

10 that.  Those documents, I haven't looked at in a while.

11      MR. KENT:  Q.  This is -- if we look at the e-mail

12 at the bottom of the first page, continues on the

13 second page that's an e-mail from Ms. Diaz to you May

14 11th; is that right?

15      A.  Yes.

16      Q.  She's sending to you some modified IMR

17 language; is that right?

18      A.  Yes.

19      Q.  And this e-mail comes a couple days after the

20 meeting on May 8th that we saw referred to in the --

21 that prior exhibit?

22      A.  That sounds correct.

23      Q.  So this version of IMR language incorporates

24 all the suggestions and comments CDI had made to this

25 point; is that right?



11082

 1      A.  Yes.

 2      Q.  Is there anything in this revised IMR language

 3 which had been suggested or requested by CDI previously

 4 that was left out of all this?

 5      A.  Without all the documents that had transpired

 6 I would not be able to answer.  But most likely, no.

 7      Q.  Back in May of 2007, when you received this

 8 e-mail from Ms. Diaz, did you sit down and go through

 9 the revised IMR language with some care to see whether

10 it incorporated all the comments and changes that CDI

11 had requested?

12      A.  Yes, I would have, I'm assuming, yes.

13      Q.  Looking at it today, the revised language

14 which is at the top of the second page of this exhibit,

15 do you agree that it contains everything, that it makes

16 an adequate disclosure of IMR rights under California

17 law?

18      A.  If you can give me some time to read it, I'm

19 sorry, I -- you know.

20      Q.  Sure, take all the time you need.

21      A.  Let's see.

22          Seems to have a lot of the major points.  I

23 don't know if it has all of them or not.  I would have

24 to sit down with the law itself and compare them.  But

25 it seems to be okay.
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 1      Q.  Do you see anything in there that you -- that

 2 appears to be incorrect?

 3      A.  There is nothing in there that is incorrect.

 4 The only thing that I could think of is does it have

 5 enough because the law itself is a length think one so

 6 I'm not sure that this is a complete summary.  But what

 7 it has in it is correct.

 8      Q.  So let me ask you, if you look -- we're at the

 9 top of the second page.  If you look at the second

10 sentence, "An IMR can be requested within six months of

11 the company upholding its decision within the appeals

12 process," it continues.  Is that a correct statement?

13      A.  I would have to read the law.

14      Q.  Do you see that as an incorrect statement?

15      A.  At the first glance, like I said, I -- I'm

16 assuming it's correct.  I would have to have a chance

17 to read this law back to front and then compare it to

18 this.  I would --

19      Q.  Do you find that statement to be misleading in

20 any way?

21      A.  I can't answer that question without reading

22 the law.

23      Q.  Okay.

24      A.  It's based on the law.  So, I'm sorry.

25      Q.  Go ahead and take a minute and look at Section
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 1 10169.

 2      A.  Okay.  I'm not sure that everything about IMRs

 3 is contained just in 10169 because 10169 is -- it has

 4 other -- there's other laws before it and after.  I'd

 5 have to have the Insurance Code, because timelines and

 6 time frames are -- I believe, in a different section

 7 than this.

 8          But there -- you have to read them in

 9 conjunction with 10169.  I'm not sure that this --

10 there is some reference to timelines on Page 3, but

11 I'm --

12      Q.  If you look at Subsection (k) own Page 3 --

13      A.  Mm-hmm, yes?

14      Q.  -- what do you understand that to provide?

15      A.  It does make reference to six months.

16      Q.  All right.  Do you believe that the statement

17 in this proposed IMR disclosure at the top second page,

18 Exhibit 5309, about an IMR can be requested within six

19 months of the company upholding its decision, do you

20 find that statement to be misleading?

21      A.  On the law, actually, it says that -- it

22 refers you to Subdivision (j) of the law.  So six

23 months of the qualifying periods or events under (j).

24 And (j) is not the company's decision, which is in

25 here.  It's insured's provider.  So I guess it's not
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 1 broad enough.  It might qualify under that.  But there

 2 could be more than that.

 3      Q.  Well, my question, Ms. Smith, was, do you find

 4 the statement about an IMR can be requested within six

 5 months of the company upholding its decision as set

 6 forth in this proposed IMR language to be misleading?

 7      A.  The sentence itself is not misleading, but I'm

 8 not sure that it's all that it's intended to be

 9 according to the law.  The law is broader than that.

10      Q.  So the language needs to be broader is what

11 you're saying?

12      A.  The language of the law is more than just the

13 company decision within the appeals process of the

14 company's decision.

15          The law states it's from the time that a

16 provider -- it is makes reference to other things

17 besides just the company's decision.  So -- the

18 sentence itself stands by itself.  It may be correct

19 partially.

20      Q.  All right.  Do you find that sentence to be an

21 adequate statement of this six-month time limit as it

22 pertains to the IMR right?

23      A.  It's certainly not broad enough.  It's not

24 all-inclusive of what the language says, but -- doesn't

25 give a full summary.
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 1      Q.  Okay.  Understand that.  But my question is a

 2 little different.  It's, is this statement about the

 3 six months adequate for purposes of IMR language that's

 4 going to be put on an EOB?

 5      A.  It could be appropriate, yes.

 6      Q.  You say "it could be."  There's some doubt in

 7 your mind?

 8      A.  Again, if you want to have a full summary of

 9 the law, that is not all-inclusive, but it's partially

10 correct.  So I can't say -- I can't strike it out

11 completely, saying it's not good, it's inappropriate

12 or --

13      Q.  Well, let me ask you the question this way.

14 PacifiCare implements this exact language, and then

15 you, on behalf of the CDI review that language.

16          Would you determine, with respect to this

17 six-month sentence, that this disclosure was adequate

18 or was inadequate?

19      MR. STRUMWASSER:  This is a hypothetical?

20      MR. KENT:  Yes.

21      MR. STRUMWASSER:  Thank you.

22      THE WITNESS:  Let me read the (j) one more time.

23          If I personally was asked for my opinion, I

24 would say it's not compliant.  I would have like to

25 have added something with "six months with exception,"
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 1 because there are exceptions in the law.

 2      MR. KENT:  Q.  So this language is inadequate in

 3 your mind?

 4      A.  Correct.

 5      Q.  Did you believe that back in May of 2007?

 6      A.  I can't recall what I reviewed at that time.

 7 I reviewed many documents.  I don't remember this one

 8 in particular.

 9      Q.  But fair to say that you did carefully review

10 this document in May of 2007?  That would have been

11 your practice?

12      A.  Yes.

13      Q.  And still on this proposed language at the top

14 of the second page, it's the third sentence, about

15 halfway through the paragraph, though.  It's

16 "Healthcare service does not include decisions related

17 to coverage issues."  Do you see that?

18      A.  Yes, I do see that.

19      Q.  Is that a correct statement of the IMR law in

20 California, Section 10169?

21      A.  Well, in the law itself -- and I don't know if

22 it's 10169 or other related sections in the Insurance

23 Code -- the Insurance Code gives the Department the

24 right to determine if certain issues are coverage

25 issues or if they are medical necessity or experimental
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 1 types of claim denials.  So I'm inclined to say that's

 2 not completely correct.

 3      Q.  So that's an inadequate disclosure?

 4      A.  It's an ambiguous one, certainly.

 5      Q.  And you realized or you recognized or you --

 6 let me start again.

 7          In May of 2007, did you believe that this was

 8 an ambiguous disclosure?

 9      A.  I don't recall what I thought at that time.

10 I'm sorry.  You're asking me now.  I'm giving you my

11 now opinion.  I don't know what I thought at that time.

12      Q.  But again, you carefully reviewed this

13 document?

14      A.  Yes.

15      Q.  And when I say "carefully reviewed," carefully

16 reviewed back in May of 2007?

17      A.  Yes, I would have reviewed it in May of 2007.

18      Q.  Do you believe that a -- some statement about

19 healthcare services as they relate to coverage issues

20 must be included in the IMR disclosure language in an

21 EOB?

22      A.  Do I believe --

23      Q.  Yes.

24      A.  -- that it should be included?

25          I personally think that, if the healthcare
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 1 services portion is included in the EOB, it should be

 2 clarified a little more or left out completely because

 3 this creates an ambiguity.

 4      Q.  All right.  But you're saying that this --

 5 this provision -- let me ask it this way.

 6          While I understand you don't like this

 7 sentence particularly, are you saying that some

 8 reference to healthcare services as they relate to

 9 coverage issues must be covered in the IMR disclosure

10 language in an EOB?

11      A.  To give a proper summary, yes, yeah.

12      Q.  Now, all of these -- well, let me ask it this

13 way.

14          This proposed language at the top of Page 2 of

15 Exhibit 5309, all of those are the results of the

16 original PacifiCare language as supplemented by the

17 comments and suggestions of CDI, correct?

18      A.  No.  I -- that is not my understanding.

19      Q.  You're saying that PacifiCare made up some

20 things on its own?

21      MR. STRUMWASSER:  Argumentative.

22      THE COURT:  Sustained.

23      MR. KENT:  Q.  Well, let me ask you this way.  Are

24 any of these changes, the differences between this

25 version of the IMR language and the one we looked at in
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 1 the context of that April 20th e-mail, are any of the

 2 differences the result of something PacifiCare

 3 initiated as opposed to CDI?

 4      A.  I should hope they were initiated by

 5 PacifiCare.  That's -- we were working with PacifiCare

 6 to get compliant language.  We weren't giving

 7 PacifiCare summaries of the law.  That was not my

 8 understanding of what the function was.

 9      Q.  But you were telling PacifiCare what to add to

10 its IMR language, correct?

11      A.  At certain points in time, yes.

12      Q.  Right.  And what we're looking at at the top

13 of the second page of Exhibit 5309 is the result of the

14 multiple suggestions and requests by CDI, correct?

15      MR. STRUMWASSER:  Excuse me, vague as to "result."

16 Is Mr. Kent asking whether it's CDI's language or

17 whether it's PLHIC's language in response to CDI

18 questions?  It's just plain vague.

19      THE COURT:  Can you read the question back.

20          (Record read)

21      THE COURT:  I'll allow it.

22      THE WITNESS:  And the answer to that is no.

23      MR. STRUMWASSER:  Q.  What's wrong with that?

24 What was incorrect about that question?

25      A.  We were working with the company so the
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 1 company can come up with language -- even though they

 2 had language, for some reason the company kept asking

 3 for our help to have shorter language or -- or a small

 4 summary to add to the EOBs instead of using the

 5 language that they already had that was adequate.

 6          What we've done for all this time, it was a

 7 back and forth between us stating, "That's not enough.

 8 You need to add more to it," because it started with

 9 very little bit of language, bits and pieces.  And it

10 was not sufficient.  There was not enough disclosure to

11 the consumer.  So it was a back-and-forth discussion.

12          I don't believe that all the comments that are

13 in this e-mail chain with -- from Exhibit 5309, second

14 page, those are not just the Department's reply and

15 suggestions.  I believe that the company had put in

16 certain things as well.

17      Q.  Because the CDI had requested them?

18      A.  Yes, the CDI stated that it was not enough

19 disclosure.  It wasn't a large enough summary to give

20 appropriate information to consumers.

21      Q.  And you wanted more and more disclosure,

22 right?

23      MR. STRUMWASSER:  Argumentative.

24      THE COURT:  Sustained.

25      THE WITNESS:  We wanted compliance.
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 1      THE COURT:  Sustained.

 2      MR. KENT:  Q.  Let me -- if you take a look at the

 3 first page of Exhibit 5309, your e-mail of May 11th to

 4 Ms. Diaz, you write, in the second sentence, "The

 5 proposed changes appear to be in compliance."  Do you

 6 see that?

 7      A.  Yes.

 8      Q.  So you were okay with the proposed language,

 9 correct?

10      A.  Yes.

11      Q.  And then you go on, "Please start implementing

12 as soon as possible and send us a copy of the EOB

13 showing the changes."  Do you see that?

14      A.  Yes.

15      Q.  And you intended to tell PacifiCare to start

16 implementing a changed EOB with this version of

17 language, correct?

18      A.  Yes.

19      Q.  So you thought at this point, May 11th, 2007,

20 that the language up at the top, second page of Exhibit

21 5309, was adequate for purposes of California law,

22 correct?

23      A.  Yes, it was better than the version before.

24      Q.  The question was, did you believe it was

25 adequate for purposes of California law?
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 1      A.  Did I believe it was adequate?  We -- again,

 2 the Department does not approve language.  We don't

 3 approve language.

 4          We looked at it, and it appeared to be a

 5 summary that could somewhat be used on those forms.

 6 Again, we did look at versions that the company had.

 7 Those were compliant.  This was a smaller version of

 8 that, and it appeared to be satisfactory.

 9      Q.  All right so in your mind, what is written at

10 the second -- top of the second page of Exhibit 5309 is

11 compliant under California law; is that correct?

12      MR. STRUMWASSER:  Today?  Objection, vague.

13      THE COURT:  Are you asking her if she believed it

14 then or if she believes it now?

15      MR. KENT:  All right, fair enough.

16      Q.  At the time, did you believe that this

17 language was compliant?

18      A.  Yes.

19      Q.  Do you believe that today?

20      A.  In reading it today, I would have liked a

21 few -- a couple of words added, perhaps make a few

22 additions or more disclosures to it.  Again,

23 summarizing a law that's one, two, three, four, five

24 pages long, it would take some -- a lot of effort to

25 try to make it into a two, four, six, eight, ten,
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 1 twelve, fourteen -- I don't know, 20-some lines.

 2      Q.  Ms. Smith, as you sit here today, do you

 3 believe that the language at the top of the second

 4 payment of Exhibit 5309 is compliant with California

 5 law?

 6      A.  As I'm reading it today, I certainly would

 7 believe that there's stuff that's missing from --

 8      THE COURT:  Okay.  I really believe -- stop, stop.

 9          That calls for a yes or no answer.  You can

10 explain it, but --

11      THE WITNESS:  Okay.

12          Yes.

13      MR. KENT:  Might be a good time to take our lunch

14 break.

15      THE COURT:  Mr. Kent, how close do you think you

16 are to finishing Ms. Smith?

17      MR. KENT:  We've got a fair amount more to do.

18 It's going a little slower than I thought.  We will

19 finish today.

20      THE COURT:  What about Ms. Roy?

21      MR. KENT:  I'm not entirely sure we will get to

22 her.  But I'm trying to be fair that we don't have her

23 hanging around unnecessarily.

24      THE COURT:  That's why I'm asking.

25      MR. STRUMWASSER:  Thank you, your Honor.  We
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 1 appreciate the inquiry, and we appreciate the

 2 information Mr. Kent has given us.

 3      THE COURT:  Okay.  1:30?

 4      MR. STRUMWASSER:  Yes.

 5      MR. KENT:  That's fine.  Thank you.

 6          (Whereupon, the luncheon recess

 7           was taken at 12:03 o'clock p.m.)

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25



11096

 1                     AFTERNOON SESSION

 2                         ---o0o---

 3          (Whereupon, the appearances of all

 4           parties having been duly noted for

 5           the record, the proceedings

 6           resumed at 1:41 o'clock p.m.)

 7      THE COURT:  Go back on the record.  Go ahead.

 8      MR. KENT:  Thank you.

 9          Before we get moving, I spoke with Mr. Velkei

10 at the noon hour, and he thought that his redirect of

11 Sue Berkel, while he wasn't sure would be finished in

12 the morning, it's not a whole day.  So I just wanted to

13 alert the parties and the Court to that.

14      MR. STRUMWASSER:  I'm wondering whether we want to

15 start a little later.  I know Ms. Berkel is flying up;

16 I'm flying up in the morning.  So whatever we want to

17 do, it's your call entirely.

18      MR. KENT:  We'd like to start at 9:30.  The goal

19 here is to finish our next witness.

20      THE COURT:  This week?

21      MR. KENT:  Yes.

22      THE COURT:  Let's start at 9:30 and see how we get

23 done.  I have plenty to do if we don't finish in the

24 afternoon -- I mean, if we finish in the afternoon, I'm

25 sure I can keep myself busy.
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 1      MR. STRUMWASSER:  Is there any interest in doing

 2 the exhibits?

 3      THE COURT:  Yes, I'm willing to do that.

 4      MR. STRUMWASSER:  I don't know where we are on

 5 that.

 6      THE COURT:  We have Velkei exhibits with Ms. Monk

 7 right?  Or maybe it was Mr. Kent.

 8          Did you do Ms. Monk?

 9      MR. KENT:  I did.  It was Ms. Berkel that had the

10 Velkei exhibits.

11      THE COURT:  So we have some confidentiality issues

12 with those, and then the Ms. Monk exhibits aren't in.

13 So we could do that for a little while tomorrow, if we

14 have time.

15      MR. STRUMWASSER:  Just to keep the lawyers off the

16 streets.

17      MR. KENT:  All right.  Shall we get started?

18      THE COURT:  Yes, let's.

19      MR. KENT:  All right.

20      Q.  Good afternoon, Ms. Smith.

21      A.  Good afternoon.

22      Q.  One more question on Exhibit 5309, maybe just

23 a couple questions.

24          The top e-mail, May 11th, Jean Diaz to you,

25 second sentence, "I will get back to you with copy of
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 1 the effective date of the new language as well as

 2 provide you a copy."  Do you see that?

 3      A.  Yes.

 4      Q.  Do you recall that, in fact, Ms. Diaz did get

 5 back to you with an actual mocked-up copy of a revised

 6 EOB?

 7      A.  I don't remember.  I'm sure she did, but I

 8 don't --

 9      MR. KENT:  This is the next in order.

10      THE COURT:  We're at 5360.

11          (Respondent's Exhibit 5360, PAC0664398

12           marked for identification)

13      MR. KENT:  Thank you.

14      MR. McDONALD:  Tab 13, Ron?

15      MR. KENT:  This is Tab 13, thank you.

16      THE COURT:  This is an e-mail with a top date of

17 May 15th, 2007.

18      MR. KENT:  Q.  Now, the last exhibit, 5309, the

19 top e-mail date was a Friday, May 11th.  And this takes

20 us up to Tuesday, May 15; is that correct?

21      A.  Yes.

22      Q.  And if you could look over at the second page

23 of Exhibit 5360, the IMR language begins about a third

24 of the way down the page.  There's a sentence that

25 begins with a capital "Y," "You may also request...."
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 1      A.  Yes.

 2      Q.  Do you see that?

 3      A.  Yes.

 4      Q.  And this language here on the second page of

 5 Exhibit 5360 is identical to that proposed language

 6 that was in 5309, correct?

 7      A.  I don't know.

 8      Q.  Why don't you take a quick moment, satisfy

 9 yourself.

10      A.  Yes, it is.

11      Q.  Look at the first page of 5360, Ms. Diaz' May

12 15th, 2007 e-mail to you.  The second sentence, "Please

13 review and provide feedback," do you see that?

14      MR. STRUMWASSER:  Did you say 5360?  Is that

15 right, your Honor?

16      THE COURT:  Yes.

17      MR. STRUMWASSER:  Thanks.

18      MR. KENT:  Let me ask the question again.

19      Q.  The second sentence, "Please review and

20 provide feedback."  Do you see that?

21      A.  Yes.

22      Q.  So you understood that Ms. Diaz and PacifiCare

23 were looking to you and CDI for feedback on the

24 attachment to this e-mail?

25      A.  Yes.
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 1      MR. KENT:  Tab 14, Mr. McDonald.

 2      MR. McDONALD:  This was previously marked Exhibit

 3 5033.

 4      MR. KENT:  Thank you.

 5      Q.  Looking at the bottom e-mail on this page,

 6 Ms. Smith, another copy of that May 15th e-mail from

 7 Ms. Diaz to you forwarding the mocked-up version of the

 8 revised EOB; is that right?

 9      A.  Yes.

10      Q.  And then your e-mail in the middle of the

11 page, also of May 15, is addressed to a series of folks

12 within CDI; is that correct?

13      A.  That is correct.

14      Q.  And you asked those people to take a look at

15 the revised EOB.  And then you say, "I will get back to

16 the company."  Do you see that?

17      A.  Yes.

18      Q.  "The company" there is PacifiCare?

19      A.  Yes, it is.

20      Q.  So you're going to get back with comments from

21 your colleagues?

22      A.  Yes.

23      Q.  And then the top e-mail, Barbara Love, May

24 15th, 11:46 p.m. to you and others within the CDI,

25 "This version appears to contain all the necessary
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 1 info," do you see that?

 2      A.  Yes, I do.

 3      Q.  So Ms. Love was good with this version of EOB;

 4 is that right?

 5      A.  That's correct.

 6      THE COURT:  Mr. Kent, as to 5360, can I take the

 7 confidential designation off?

 8      MR. KENT:  Yes.

 9      THE COURT:  Thank you.

10      MR. KENT:  Go to, Mr. McDonald, Tab 16.

11      THE COURT:  Is this a new one?

12      MR. McDONALD:  It appears to be.

13      MR. KENT:  I believe this will be a new exhibit.

14      THE COURT:  5361 is an e-mail with a top date of

15 May 16th, 2007.

16          (Respondent's Exhibit 5361 CDI00017141,

17           marked for identification)

18      MR. KENT:  Q.  Ms. Smith, if I could direct your

19 attention to the second page of what's been marked as

20 Exhibit 5361, and in particular the e-mail at the

21 bottom, May 15th, from Jean Diaz to you.  Do you see

22 that?

23      A.  Yes.

24      Q.  This is another copy of Ms. Diaz's e-mail

25 forwarding that mocked-up, revised EOB; is that right?
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 1      A.  Yes, it is.

 2      Q.  Then if you could look still on the second

 3 page, the top e-mail on that page, May 16, 2007 from

 4 David Stolls to Ms. Roy, Mr. Cignarale, and to you, do

 5 you see that?

 6      A.  Yes.

 7      Q.  The third sentence indicates, "FYI, Barbara

 8 and Steve have found it satisfactory."  The "it" in

 9 that sentence refers to the revised EOB?

10      A.  Yes.

11      Q.  "Barbara" is Barbara Love?

12      A.  Yes, it is.

13      Q.  "Steve" is Steve Brunelle?

14      A.  Yes.

15      Q.  So two of your team had found that revised

16 version --

17      A.  No, the language, this.

18      Q.  -- had found the language in that revised

19 version as it pertains to IMR to be okay?

20      A.  Yes.

21      Q.  And that's the same version of IMR language

22 that you asked -- or that you said to or told

23 PacifiCare that you thought it was in compliance?

24      A.  I don't know if I told it -- I mean, if that's

25 what I said earlier -- I don't know.
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 1      Q.  It's what we were talking about before the

 2 lunch break.

 3          Showing you again what we marked as Exhibit

 4 5309, looking at the first page, the middle e-mail from

 5 you to Ms. Diaz.  The question again, this is the same

 6 IMR language that you, on the 11th, told Ms. Diaz

 7 appeared to be in compliance?

 8      A.  The language is in compliance, not the new

 9 submission that Ms. Diaz sent to me May 15th.  As you

10 can see, May 15th contains other information besides

11 that paragraph.

12      Q.  Other information, meaning information

13 unrelated to IMR?

14      A.  Yes.

15      Q.  Okay.  Well, you understood that the IMR

16 language was going to go on an EOB, correct?

17      A.  That's correct.

18      Q.  And an EOB covers a number of different

19 issues, correct?

20      A.  That's correct.

21      Q.  So seeing other language on this EOB was not a

22 surprise, was it?

23      A.  No.

24      Q.  Back to Exhibit 5361, it's that e-mail chain

25 that has the first e-mail, Ms. Roy's May 16th to David
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 1 Stolls, if you look at the bottom e-mail on the first

 2 page, which is Ms. Roy's May 16th, to Dave Stolls at

 3 1:56 p.m. -- have you got that?

 4      A.  Yes.

 5      Q.  If you look at the first paragraph, third

 6 sentence, "However, there is no mention that the IMR

 7 Program is a program sponsored by CDI," then it

 8 continues.

 9      A.  Yes.

10      Q.  Then Ms. Roy states, "The law states that an

11 insured may apply to the Department for an IMR."  Then

12 jumping ahead to the next to the last sentence in that

13 paragraph, Ms. Roy writes, "This is false and

14 misleading the insured consumer," do you see that?

15      A.  Yes.

16      Q.  Did you think that that part of the IMR

17 language in the draft EOB was false and misleading?

18      MR. STRUMWASSER:  Objection.  Having the witness

19 read the --

20      THE COURT:  Overruled.

21      MR. STRUMWASSER:  -- the prior -- one sentence,

22 not the second sentence, then the third sentence and

23 asking whether this is false and misleading is itself

24 misleading.

25      THE COURT:  I thought you were asking her to read
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 1 the portion -- could you repeat the question.

 2      MR. KENT:  Sure.

 3      Q.  Did you believe that the language in the draft

 4 proposed IMR language in that EOB regarding who

 5 sponsored the IMR program and that an insured may apply

 6 to the Department and so forth, that the language in

 7 the IMR --

 8      MR. STRUMWASSER:  I'm sorry --

 9      MR. KENT:  Right up --

10      MR. STRUMWASSER:  I'm sorry.

11      MR. KENT:  Okay.  Let me withdraw that and start

12 over.

13      Q.  Did you find that there was anything in the

14 IMR language that you had thought was compliant

15 concerning the issues raised in this paragraph that you

16 thought were false and misleading?

17      A.  I can tell you what I thought was false and

18 misleading.  I'm not sure I can, you know, explain to

19 you what Ms. Roy meant in her paragraph.

20          But in looking at this -- this submission of a

21 partial EOB from Jean Diaz, it does have the language

22 that was sent to me.

23          But if you can take a look, the third

24 paragraph is a run-on between Department of Labor and

25 the IMR language.  And it's misleading to anybody,
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 1 really, reading this as to is this a Department of

 2 Labor right or -- if this would have been separated as

 3 a stand-alone paragraph, talking about IMR language and

 4 then giving the Department of Insurance information, it

 5 would have been different.

 6          But the way it is submitted, it's misleading.

 7 It has a lost of different rights and different appeals

 8 that are put together.  And that's what's misleading.

 9          Now, I can't interpret what Ms. Roy wrote.

10 She wrote; you can ask her.  But that's what's

11 misleading in this.

12      Q.  All right.  Ms. Roy, as I understand it, her

13 e-mail, believes that, "There is no mention that the

14 IMR program is a program sponsored by CDI and that the

15 consumer may contact us at any time regarding this

16 program."

17          Do you find that omission from the proposed

18 IMR language to be false and misleading?

19      A.  Again, in my opinion, if the Department of

20 Insurance -- the contact for the Department of

21 Insurance, which is found on this Exhibit 5360, second

22 page, at the bottom right corner, would have been

23 somewhere immediately following the IMR language, it

24 might have been a different thing we're talking about.

25          But there is no mention that the Department of
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 1 insurance is involved.  And it's -- the beginning of

 2 the paragraph talks about the Department of Labor.  So

 3 yes, it is misleading.

 4          If you need that sentence -- you may need it

 5 at some points in time -- the way it's constructed, it

 6 could be construed very wrong by a consumer.  It's very

 7 misleading.

 8      Q.  So you agreed with Ms. Roy's comment here?

 9      A.  Yes, in this version that was submitted to us

10 and the way that the company has chosen to use that

11 paragraph in the "Know Your Rights" is misleading to

12 consumers.

13      Q.  Which is not a view shared by Ms. Love or

14 Mr. Brunelle, correct?

15      MR. STRUMWASSER:  Objection, argumentative.

16      THE COURT:  Well, sustained.  Let me go back and

17 look.

18      THE WITNESS:  Do you want me to answer, your

19 Honor?

20      THE COURT:  No.

21          So my understanding is what you're saying is,

22 the way it's placed, that it is the same wording as

23 5309, but it's placed in a way that you feel is

24 misleading; is that what you're saying?

25      THE WITNESS:  Yes, your Honor.
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 1      THE COURT:  All right.  I understand.

 2          Move on, Mr. Kent.

 3      MR. KENT:  Q.  Okay.  Now, in the middle of that

 4 page, May 16, 2010, 2007, I'm sorry.  "Also, their

 5 language referencing the period of six months to apply

 6 for an IMR is inaccurate.  This part of the sentence

 7 s/b," should be, "deleted," do you see that?

 8      A.  Yes, I do.

 9      Q.  Do you agree with that?

10      A.  As I've stated before, in looking at the law

11 today, the six months is not just based on when the

12 company denies the benefits to the consumer.  It has

13 other things in that paragraph.  So it could be

14 construed as misleading.

15          Hindsight, if I were to do it today, I

16 probably would say take it out.  It's -- in part, it is

17 correct, the six months.  But in part, it's not

18 complete.  It doesn't give the consumer -- so you're

19 giving -- I would rather prefer to have either no

20 reference to something or complete reference to

21 something than a partial reference, which is what this

22 language has, the reference to the six months.  And

23 that is what Ms. Roy actually zeroed in on.

24          I agree with that sentence right now.  I did

25 not voice that to the company before.
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 1      Q.  You did not voice that when you told them that

 2 you thought the IMR language was compliant?

 3      A.  That's correct.

 4      Q.  And when you told us before lunch that you

 5 think that the IMR language, as you sit here today,

 6 that proposed language was compliant?

 7      A.  It is partially compliant, partially.  It was

 8 not giving full information.  So that is my answer.

 9      Q.  Well, I'm -- we're here about an enforcement

10 action and potentially -- potential violations of

11 California law.  The language which you believed in

12 2007 to be compliant, would that subject -- if a

13 company used that, would it subject a company to a

14 violation?

15      MR. STRUMWASSER:  No foundation.

16      THE COURT:  Overruled.

17          If you know.

18      THE WITNESS:  If we made the decision as the

19 Department to give direction to a company to use that

20 and at a later point in time we tell them to change it,

21 we would not ask the company, if they did implement it

22 the way we asked them to, made a concerted effort to do

23 so, we would not give them a violation.  That is not

24 something the Department does.

25      MR. KENT:  Q.  All right.  Now, how about if a
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 1 company just came up with that language on its own?

 2 Would that be in violation of California law?

 3      A.  Without being a part of something that the

 4 Department was involved in?  They just used it?

 5      Q.  Yes.

 6      A.  It probably -- if we found it misleading, it

 7 probably would be.

 8      Q.  So in this instance, you told PacifiCare at

 9 least on May 11th, 2007 to begin implementing language

10 which you now believe to be misleading; is that right?

11      A.  That's correct.

12      Q.  Let's go back to the bottom e-mail on this

13 first page, Ms. Roy's e-mail, May 16th, 1:56 p.m., the

14 last line, "But please do not approve this as

15 written" -- I'm sorry.

16          "But please do not approve this as it is

17 written,"  do you see that?

18      A.  Yes.

19      Q.  "It" here is the IMR language, correct?

20      A.  I cannot comment on what somebody else wrote.

21 I don't know what Ms. Roy meant by it.  You will have

22 to ask her.

23      Q.  Well, the e-mail's about the IMR language?

24      A.  Well, the e-mail is about this new submission

25 of the IMR language in the new form, the way it's done.
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 1 I cannot speculate if she meant the way it is as it

 2 appears in here or the language itself, just the

 3 portion of the language.  I don't know.

 4      Q.  Oh, okay.  You had no discussion was her about

 5 that?

 6      A.  I don't recall.

 7      Q.  Well, you see the middle -- the middle e-mail

 8 on this first page, Ms. Roy is criticizing the language

 9 itself as opposed to the format, correct?

10      A.  It appears so, yes.

11      Q.  So you understood that Ms. Roy, as of May

12 16th, had a disagreement or a criticism with the

13 proposed IMR language, correct?

14      A.  It appears so from her e-mail, yes.

15      Q.  Now, did you after, seeing Ms. Roy's May 16th,

16 2007 e-mail, contact her either orally or in writing

17 and tell her that you had already told the company to

18 go ahead and start implementing that particular

19 language?

20      A.  I don't recall if I had such conversation or

21 phone call to her.

22      Q.  But you let the company, PacifiCare, know that

23 there were additional comments that would be

24 forthcoming, correct?

25      A.  I don't know.  I don't see it as part of this
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 1 string of e-mails, so I cannot answer that question.

 2      Q.  Well, Ms. Diaz's e-mail on the 15th, the one

 3 that started this, asked you for your feedback,

 4 correct?

 5      A.  Yes.

 6      Q.  Did you give her feedback?

 7      A.  Yes, I'm sure I did.  At what point in time, I

 8 don't recall.

 9      Q.  And you recall Ms. Diaz and PacifiCare

10 considered and accepted your feedback, right?

11      A.  I hope so.  I don't know what -- I can't

12 answer on behalf of what the company did.

13      Q.  You know what the company did, don't you?

14 You've seen the EOBs?

15      A.  Those were proposed EOBs.  I don't know what

16 the company did with the feedback.

17      Q.  You say you've never seen the final EOBs that

18 were implemented?

19      A.  What we see in the --

20      THE COURT:  Is that a yes or no?

21      THE WITNESS:  No.  I don't know.

22      THE COURT:  Okay.

23      MR. KENT:  Q.  No, or you don't know?

24      A.  No, I have not seen what the company did with

25 the EOBs.
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 1      Q.  Never asked for that?

 2      A.  I have asked for that, yes.

 3      Q.  And they wouldn't give it to you?

 4      A.  As I sit today and you're questioning me about

 5 those EOBs, I thought all along that the company was

 6 implementing those changes.  You told me otherwise

 7 earlier.  I don't know what the company did.

 8      Q.  Well, you knew that this version, the one

 9 we've been looking at that was attached to the May 15th

10 e-mail, you know that was never implemented, correct?

11      A.  No, I did not know that that version was not

12 implemented.

13      Q.  Because Ms. Diaz asked you for feedback,

14 right?

15      A.  That feedback does not mean it was not

16 implemented.  I would have to guess that it was or was

17 not.  I don't know what the company did.

18      Q.  Ms. Diaz never gave you an implementation

19 date, did she?

20      A.  That's fair enough.  There was no date

21 referenced to.

22      Q.  In fact, the feedback you gave Ms. Diaz was

23 that CDI had additional changes it wanted to be made,

24 correct?

25      A.  Yes, correct.
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 1      MR. KENT:  Let's look at Tab 18.

 2      MR. McDONALD:  Looks like it's been previously

 3 marked Exhibit 5310.

 4      MR. STRUMWASSER:  I didn't hear that.

 5      THE COURT:  5310.

 6      MR. STRUMWASSER:  Thank you.

 7      MR. KENT:  Q.  Another e-mail string.  Top one is

 8 May 16th, 2007 from Barbara Love to Janelle Roy.

 9 You've seen these before, have you not?

10      A.  If it was sent just to Janelle Roy, I would

11 not have seen that, no.

12      Q.  The top one?

13      A.  Anything that does not have me as either a

14 carbon copy, blind carbon copy, or sent to, I would not

15 have seen them.

16      Q.  All right.  Let's go over to the last page,

17 which is Bates Page 7692.  This is another copy of the

18 Jean Diaz May 15th, e-mail to you forwarding the

19 mock -- or mocked-up revised version of the EOB,

20 correct?

21      A.  Yes, that's correct.

22      Q.  And now, if you will go back to the first page

23 of Exhibit 5310 --

24      A.  Yes.

25      Q.  Look at the first paragraph, second sentence



11115

 1 of Ms. Love's e-mail.  "Overall, I felt that there was

 2 just too much info given and a simpler explanation of

 3 the various review options would have sufficed."  Do

 4 you see that?

 5      A.  I do see that.

 6      Q.  Do you agree with Ms. Love's view of that IMR

 7 language?

 8      A.  No, I don't.

 9      Q.  You think that it should be more rather than

10 less?

11      A.  Again, the law is -- I don't know five, six,

12 seven pages long.  The better summary, the more you're

13 going to have in it, the better information it is for

14 consumers.  So more better than less is my answer.

15      Q.  So on this point, you disagree with Ms. Love?

16      A.  Yes, I do.

17      Q.  But she's an expert, correct?

18      A.  All the people involved on that team are

19 experts, and yes, she is an expert.

20      Q.  So the first paragraph in Ms. Love's e-mail

21 continues, "However, I deferred to Bob, since I don't

22 normally do IMR's anymore, and he did the majority of

23 talking on this issue at last week's teleconference.

24 He felt the company was on the right track at the time

25 and their last version just needed tweaking, such as
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 1 including the legal warning (which I felt was

 2 intimidating to the consumer)."  Do you see that?

 3      A.  Yes, I do.

 4      Q.  Okay.  "Legal warning" is the part that, if an

 5 insured or member does not go through the IMR process,

 6 then by law he or she may be precluded from filing a

 7 lawsuit later?

 8      A.  Actually, I have never seen this e-mail

 9 before, so I don't really know.  And it's not -- I

10 didn't write the e-mail, so I don't know what Ms. Love

11 is referring to.  You have to ask her.

12          I don't -- I mean, it's been three years too.

13 So I can't even speculate what she could -- I don't

14 know.

15      Q.  Don't want you to speculate, Ms. Smith.

16          The part about Mr. Masters doing majority of

17 talking on this issue at last week's teleconference,

18 you were on that call, were you not?

19      A.  I was on most calls, yes.

20      Q.  You would agree with Ms. Love that

21 Mr. Masters, in that call -- that would have been the

22 May 8th call -- did most of the talking?

23      A.  On the IMR --

24      Q.  Yes.

25      A.  -- language?
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 1          Most likely, yes.

 2      Q.  And that Mr. Masters' feeling that he

 3 expressed during that call was that he felt the company

 4 was on the right track at the time and that their last

 5 version just needed tweaking?  Do you agree to that?

 6      A.  That's her interpretation.  I don't know -- I

 7 don't know what Mr. Masters thought, and I don't know

 8 what Barbara Love's interpretation of Mr. Masters is.

 9 I can't -- I can't answer that question.

10      Q.  When you were on the call, was it your

11 impression that Bob Masters opinion as of the time of

12 that call is that he thought the company, PacifiCare,

13 was on the right track at the time and their last

14 version just needed tweaking?

15      A.  I believe -- and again, I guess I'm

16 speculating.  I don't know what she's talking about and

17 what language we're talking about that Mr. Masters was

18 talking about.  I'm assuming it's just the language

19 itself that was part of Exhibit 5309, that language

20 which was submitted to us May 11th.

21          I don't know what the last telephone

22 conference was.  She's not referring to dates.

23          So I'm sorry, your Honor, I cannot answer.  I

24 don't know.  I don't know what portion of the IMR

25 language -- if it was included in the EOB or not
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 1 included in the EOB.  I don't know what Barbara was

 2 referring to.  There's no dates, no specifics.

 3      THE COURT:  Okay.

 4      MR. KENT:  Q.  Look down the second paragraph of

 5 Ms. Love's May 16 e-mail, last sentence, "I think in

 6 their (overzealous?) efforts to please us, they are

 7 making this rather small effort way too complicated."

 8 Do you see that?

 9      A.  Yes, I do.

10      Q.  Did you share Ms. Love's belief that

11 PacifiCare, in its overzealous efforts to please CDI,

12 was making this small effort too complicated?

13      A.  I've never seen this e-mail before today.  I

14 would not know that she had those feelings, and

15 therefore, I could not tell the company somebody else's

16 opinion that she wrote to another party in the

17 Department.

18      Q.  Did you have a different feeling?

19      A.  Yes.

20      MR. KENT:  Go to Tab 19, Mr. McDonald.

21      MR. McDONALD:  A new document.

22      THE COURT:  All right.  This document will be

23 marked as 5362.

24      MR. KENT:  Thank you.

25      THE COURT:  And it is an e-mail with a top date
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 1 of -- I guess the top date on this is May 17th, 2007.

 2          (Respondent's Exhibit 5362, CDI00020186

 3           marked for identification)

 4      MR. KENT:  Q.  Showing you, Ms. Smith, an e-mail

 5 chain that's been marked as Exhibit 5362 for

 6 identification.

 7      A.  Yes.

 8      Q.  You've seen these e-mails before?

 9      A.  I believe so, yes.

10      Q.  If you could go over to the third page, which

11 is Bates Page 0188.  The bottom e-mail is, again, the

12 Jean Diaz May 15th e-mail to you forwarding the

13 mocked-up version of the revised EOB?

14      A.  Yes.

15      Q.  Then if you could look at the second page, up

16 toward the top, May 16, 2007 e-mail, 3:46 p.m., you

17 wrote that, correct?

18      A.  Yes.

19      Q.  And this is an internal e-mail to a number of

20 your colleagues within CDI?

21      A.  That's correct.

22      Q.  Now, the third line is, "I will discuss it

23 with the company once we have an agreement between

24 ourselves, perhaps on Friday."  Do you see that?

25      A.  Yes, I do.
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 1      Q.  Fair to say at this point there was

 2 disagreement between these different folks at CDI about

 3 what the IMR language in the PacifiCare EOB should look

 4 like, correct?

 5      A.  Correct.

 6      MR. KENT:  Look at Tab 20.

 7      THE COURT:  This is a new one also?

 8      MR. McDONALD:  Appears to be.

 9      MR. KENT:  I think this is a new one as well.

10      THE COURT:  Marked 5363, e-mail with a top date of

11 May 17th, 2007.

12          (Respondent's Exhibit 5363, PAC0664403

13           marked for identification)

14      THE COURT:  Then the top person other than this

15 one is Jean Diaz, D-I A-Z.  The top person on the

16 previous e-mail was Robert Masters, M-A-S-T-E-R-S.

17      MR. STRUMWASSER:  -62?

18      MR. KENT:  -63, I believe.

19      THE COURT:  This is 5363.  It has the same date as

20 5362, but the top person on this is named Jean Diaz as

21 opposed to the top person on the last one being Robert

22 Masters.

23      MR. STRUMWASSER:  I'm sorry.  Thank you, I was

24 misreading it.  Thank you, your Honor.

25      MR. KENT:  Q.  Showing you a two-page e-mail chain
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 1 marked 5363 for identification, you've seen these

 2 e-mails before Ms. Smith?

 3      A.  Yes, I have.

 4      Q.  Looking over the second page, this is once

 5 again the May 15 e-mail from Ms. Diaz to you with a

 6 mocked-up version of the revised EOB?

 7      A.  Yes.

 8      Q.  Now, look at the first page, the bottom

 9 e-mail, May 17, 2007, from Ms. Diaz to you.  See that?

10      A.  Yes.

11      Q.  And the text reads, "I just wanted to check in

12 and ask the status of the CDI's review as our systems

13 people are awaiting the go-ahead to implement.

14 Thanks."  Do you see that?

15      A.  Yes, I do.

16      Q.  When you received this, you knew that

17 PacifiCare was waiting for your okay to go ahead and

18 implement the then-current version of the revised EOB,

19 correct?

20      A.  Yes, the correct version.

21      Q.  Well, that had never changed, that they were

22 waiting for CDI, you in particular, to provide in

23 essence a thumbs up?

24      MR. STRUMWASSER:  Is there a question there?

25      MR. KENT:  Let me rephrase it.
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 1      Q.  Throughout this process, you knew that the

 2 PacifiCare folks were awaiting your approval to proceed

 3 with implementation, correct?

 4      A.  No.  We had actually implementation dates that

 5 the company had provided to us.  At this point in time,

 6 this version was -- did not have an implementation

 7 date.

 8          So I can say that, for this particular thing,

 9 they were waiting to give me an implementation date,

10 but not the whole process, no.

11      Q.  Did you write back or call Ms. Diaz and say,

12 you know, something to the effect of, "Don't wait for

13 us to go ahead with your implementation"?

14      A.  Did I write back?  No.

15      Q.  Did you call her and tell her, "Don't wait for

16 us to finalize our thinking over here at CDI, but you

17 should go ahead and implement"?

18      A.  This version?  No.

19      Q.  And you didn't do it on the prior versions

20 either?

21      A.  The prior versions had implementation dates.

22      Q.  Did you do it on the prior versions, pick up

23 the phone or send an e-mail to Ms. Henggeler or

24 Ms. Diaz or anyone else?

25      THE COURT:  She already said she didn't.
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 1      THE WITNESS:  No.

 2      THE COURT:  By the way, Mr. Kent, can I remove

 3 confidential designation on this?

 4      MR. KENT:  Yes.

 5      Q.  Then you see the top e-mail -- I'm sorry.  The

 6 middle e-mail from Ms. Smith -- from you -- let me

 7 start over.  Forgive me.

 8          The middle e-mail, first page of Exhibit 5363,

 9 from you to Ms. Diaz, May 17, "My team and I have a few

10 comments for you on the EOB.  I wanted to set up a

11 conference call with you for tomorrow at 11:00 a.m.,"

12 do you see that?

13      A.  Yes.

14      Q.  And then Ms. Diaz responds to you three

15 minutes later; is that right?

16      A.  Yes.

17      Q.  She indicates she's going to be on a plane the

18 next day and wants to talk that same day.  Did that --

19 were you able to rearrange your schedule?

20      A.  I don't know.  And it would not be just my

21 schedule.  It's bunch of different people.  But I

22 don't....

23      Q.  Fair to say the call did take place at some

24 point?

25      A.  I'm sure we talked.  I don't know if it was
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 1 before her departure or after.

 2      MR. KENT:  All right.  If we could go over to

 3 Tab 22.

 4      MR. McDONALD:  This is a new document.

 5      THE COURT:  All right.  That will be marked as

 6 Exhibit 5364, e-mail with a top date of May 18th, 2007.

 7          (Respondent's Exhibit 5364, CDI00017859

 8           marked for identification)

 9      MR. KENT:  Q.  Showing you a two-page document

10 that's been marked Exhibit 5364 for identification.  Do

11 you recognize this?

12      A.  I'm sorry.  I was just looking at the second

13 page.

14          Yes.

15      Q.  Let me ask you, if you'd look over the second

16 page --

17      A.  Yes.

18      Q.  -- this somewhat looks like the PacifiCare

19 "Know Your Rights" document that we've seen a couple

20 other versions of that's part of the EOB, correct?

21      A.  It somewhat looks like that, yes.

22      Q.  But this version was prepared by someone

23 within the CDI, correct?

24      A.  I -- I don't know actually.  I'd have to --

25      Q.  If you look at the lower left-hand corner of



11125

 1 the second page, there's a date?

 2      A.  Uh-huh.

 3      Q.  5/18/07, and then a couple -- then two

 4 initials, or what may be initials, "JR," do you see

 5 that?

 6      A.  Yes.

 7      Q.  "Janelle Roy"?

 8      MR. STRUMWASSER:  Is that a question?

 9      MR. KENT:  Q.  Is that Janelle Roy?

10      A.  That could be.  But this is not a document I

11 prepared, so I can't identify.  I'm sorry.

12      Q.  Well, you know that Ms. Roy prepared a version

13 of PacifiCare EOB with IMR language, correct?

14      A.  I actually vaguely remember.  I would have to

15 think about it.  It appears so from this e-mail.

16      Q.  Fairly short version of the IMR disclosure,

17 correct?

18      A.  Yes.

19      Q.  Do you know whether this corresponds to what

20 PacifiCare in fact implemented in the way of a revised

21 EOB?

22      A.  I do not know.

23      Q.  Looking over at the first page, Ms. Smith, the

24 second e-mail, May 18th, 2007, from you to Ms. Roy and

25 others at 11:13 a.m.
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 1      A.  Okay.

 2      Q.  The second paragraph, "Bob, when finished,

 3 please e-mail all of us the final version."  Does that

 4 refer to the final version of this IMR language?

 5      A.  I don't know if it is the language or the

 6 actual document.  Although, you know, the way that it

 7 looks, the entire portion of the EOB that was on that

 8 page.

 9      Q.  Then you go on to say, "I will contact the

10 company on Wednesday to convey our determinations."

11 Wednesday would be the following week?

12      A.  That would be correct.

13      Q.  Did you do that?

14      A.  I don't know.

15      Q.  Well, at some point, you did speak with

16 Ms. Diaz or someone else over at PacifiCare, did you

17 not, about this version of IMR language that had been

18 created internally by CDI?

19      A.  I don't know if we ended up talking to the

20 company or if that was just an internal document that

21 we were trying to figure out what language and which

22 way should the language appear on the page.  I don't

23 know if that was communicated to the company or not.

24      Q.  Well, when you contacted the company the next

25 week to, quote, "convey our determinations," closed
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 1 quote, what was the substance of the conversation?

 2      A.  I don't know the substance of the

 3 conversation.  Based on what we were discussing at the

 4 time internally at the Department of Insurance, the

 5 paragraphs were not distinct, and they were not in the

 6 right order -- the Department of Labor and their

 7 contact information versus IMR language that's under

 8 the CDI's jurisdiction, and then the internal process

 9 that the company had and the information on how to

10 contact the company -- they call kind of went one after

11 the other.

12          And one, in reading the prior EOB that was

13 sent to us, would not conclude as to which portion of

14 what program they should contact, what -- you know.

15          So we scanned the document in order to try to

16 figure out a way that would be easier for a consumer to

17 know, "Okay, this is Department of Labor stuff and

18 their information."  That needs to be in a different

19 position than IMR language and -- you know, that --

20 that type of thing.  That was the reason why.

21          We wanted to see what their existing -- the

22 information, what the company provided to us, existing

23 language and existing stuff on that EOB, how it could

24 be formatted on the same page in a different way, just

25 reconfigured on the page.



11128

 1      Q.  Did you communicate with anyone at PacifiCare

 2 about the contents of this CDI suggestion 1,

 3 "PacifiCare, Know Your Rights," which is the second

 4 page of Exhibit 5364?

 5      A.  I don't recall.

 6      MR. KENT:  This might be a good time to take a

 7 break.

 8      THE COURT:  All right.

 9          (Recess taken)

10      THE COURT:  Go ahead.

11      MR. KENT:  Before we jump into some more

12 questioning, on the further or continuing or revisited

13 issue of when we start with Sue Berkel tomorrow --

14      THE COURT:  Okay.

15      MR. KENT:  We would really -- the goal, as I said

16 before, is to finish her next week.

17      MR. McDONALD:  This week.

18      THE COURT:  Well, we can meet that goal for sure

19 because we won't be here.  No, go ahead.

20      MR. KENT:  She has school-age children who are

21 starting school the following week.  She very much

22 wants to be done so that she can attend to not only her

23 job duties but her parenting duties.  So she's already

24 been on for, I think, 14 days of cross.  I could be off

25 by a day.
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 1          We would very much look forward to her

 2 finishing.  If it will facilitate things, I understand

 3 Mr. Strumwasser indicated before he'd be not -- he

 4 wasn't going to be ready to proceed with cross -- or

 5 recross tomorrow afternoon.  But if that could change,

 6 that will be much appreciated.  Short of that --

 7      THE COURT:  Well, recross -- before we get too far

 8 into this, recross is only for things that were brought

 9 up on re-direct that were not brought up before.

10          So Mr. Strumwasser, you can't have that much

11 unless Mr. Kent goes on to something new.

12      MR. STRUMWASSER:  Your Honor, I understand the

13 scope of re-cross.  It's just that if, in fact, they

14 have a full day of redirect with new exhibits and new

15 testimony, I just -- you know, it is precisely that

16 circumstance in which I would need to, you know, find

17 out what documents we have and all that.

18          If it turns out that it's small and

19 manageable, we'll give it a shot.  But I have a

20 feeling -- we just got a new production this morning

21 from PacifiCare.  So I have a feeling that there is

22 more that awaits us than that.

23      MR. KENT:  Well, my understanding is that there's

24 not very much.  And Mr. Velkei says that the redirect

25 will take a half-day session.  So we're happy to start
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 1 in the morning.

 2          If Mr. Strumwasser is not going to be able to

 3 start in the afternoon, then we would like to revert to

 4 starting a little later to make it easier for people to

 5 travel and for Ms. Berkel to spend a little more time

 6 with her family before she comes up.

 7      MR. STRUMWASSER:  That's fine.  I repeat, it

 8 strikes me as very unlikely that the joint probability

 9 that I cannot finish on Wednesday and Thursday but

10 could have if we had a couple of hours on Tuesday is

11 going to -- that's going to transpire.

12          But my -- I continue to believe that, since

13 we're going to be getting something new, that it will

14 be unlikely that I will be able to do substantial cross

15 on Tuesday afternoon.  I'm happy to --

16      THE COURT:  So why don't we start Tuesday

17 afternoon.  Is that what you're asking for?

18      MR. KENT:  Yes.  That is what I'm asking for.

19      THE COURT:  And God willing and the creek don't

20 rise, we'll be done by Thursday.

21      MR. STRUMWASSER:  And perhaps we could start even

22 1:00, o'clock if they'd like.

23      MR. KENT:  That's fine.

24      MR. STRUMWASSER:  Does that work for your Honor?

25      THE COURT:  Sure.
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 1      MR. KENT:  All right.  1:00 o'clock it is.  Thank

 2 you for hearing us out on a multiple, repeated basis on

 3 this.

 4      THE COURT:  I would like Ms. Berkel to experience

 5 as good a situation as she can.

 6      MR. KENT:  All right.  Thank you.

 7      THE COURT:  That makes sense.

 8      MR. McDONALD:  This is a new document.

 9      THE COURT:  This is 5365.  And it's an e-mail with

10 a top date of May 18th, 2007.

11          (Respondent's Exhibit 5365, CDI00017856

12           marked for identification)

13      THE COURT:  This one is at 7:28 p.m., and the

14 prior, 5361, was at 10:43 a.m.  Okay.

15      MR. KENT:  Q.  Showing you a one-page document

16 that's been marked as Exhibit 5365 for identification,

17 do you recognize this?

18      A.  Yes.

19      Q.  The bottom e-mail, Barbara Love to you and

20 Ms. Roy of May 18th, 2007, while we don't have the

21 e-mail -- the attachment, it does -- this is referring,

22 is it not, to the one-page mock-up that was attached to

23 Exhibit 5364?

24      A.  I don't know what was attached to this.

25      Q.  Well, was there any other internal CDI
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 1 document, or was there any other -- excuse me.  Let me

 2 withdraw that.

 3          Putting aside the attachment to Exhibit 5364

 4 which we took a look at just before the break, are you

 5 aware of any other effort by CDI to internally actually

 6 draft IMR language for PacifiCare EOB?

 7      A.  Again, I don't know what -- how many

 8 documents, if there was one or more than one, that the

 9 Department was playing around with.  But the Department

10 was not drafting language.  We merely scanned what was

11 provided to us by PacifiCare so that we can manipulate

12 the arrangement of the language on the page.  That was

13 the intent.

14      Q.  So you don't believe that what we see on the

15 second page of Exhibit 5364 is an actual rewrite?

16      A.  I don't know if it was rewritten.  The intent,

17 again -- and again, I did not work on that document.

18          The intent was that we played around with the

19 language to see what the company has sent to us, if

20 that could be rearranged in a method that would not be

21 misleading to consumers.

22          Now, what actually happened with it, you have

23 to ask the people that worked on it.  I did not work on

24 that.

25      Q.  Who worked on it?



11133

 1      A.  Well, it looks like the suggestion on that --

 2 Exhibit 5364, second page, it says Janelle Roy, I'm

 3 assuming -- it's "JR."  I don't know if she did it by

 4 herself.  You'll have to ask her.  I don't really know

 5 who contributed.  But I personally did not contribute

 6 to that document other than scanning it into the

 7 system.

 8      Q.  Right.  But going back to Exhibit 5364, the

 9 top e-mail -- well, both e-mails.  One is authored by

10 you; the other is sent to you.

11          Let me ask you, now, back in 2007, did you ask

12 any questions about the derivation of this IMR language

13 that's on the second page of the exhibit?

14      A.  I don't remember what -- if I asked questions

15 in 2007.

16      Q.  Did you believe that the IMR language on the

17 second page of Exhibit 5364 was compliant with

18 California law?

19      A.  I would have to read -- I don't know.  It's

20 not -- I have no idea.

21      Q.  Well, looking at Exhibit 5365, and in

22 particular the last e-mail on the page, the May 18,

23 from Barbara Love to you at 12:10 p.m., it refers to,

24 "Are we doing this rewrite to forward to the company?"

25 What rewrite is Ms. Love referring to?
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 1      A.  You would have to ask Ms. Love what rewrite

 2 she is referring to.  Again, I scanned the document,

 3 and it was going to be used to -- because the format

 4 that it came in was a PDF file, which we don't have the

 5 capability of doing anything with the language.  I

 6 scanned it as a Word document so that people can

 7 rearrange it.

 8          What they did with it, rewrite -- I don't

 9 know.  I can't interpret what they intended or what

10 they meant with the rewrite.

11      Q.  All right.  If you look at the middle e-mail,

12 Ms. Smith, May 18th, from you to Barbara Love and

13 Ms. Roy, you start by saying, "We are not forwarding

14 this document to the company."  What's the document

15 you're referring to

16      A.  Whatever the attached document is.  I don't

17 know.

18      Q.  Well, in point of fact, it was the same as the

19 attachment to Exhibit 5364.

20      A.  It could have been.

21      Q.  And then you go on to say, "I will use it to

22 make suggestions."  Do you see that?

23      A.  Yes, I do see that sentence.

24      Q.  That's suggestions to PacifiCare?

25      A.  Yes.
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 1      Q.  So what you did is you took the document and

 2 you had a conversation with Jean Diaz or someone else

 3 over at PacifiCare, and you relayed the language that

 4 we see on the second page of Exhibit 5364, correct?

 5      A.  I don't know if that was the only document

 6 that -- that was -- the language was manipulated and

 7 the paragraphs were put in certain positions.  I don't

 8 know if that was the one and the only document.

 9          But yes, I would have conveyed whatever the

10 Department, in the end, determined to be adequate.

11      Q.  All right.  So at some point, you advised

12 PacifiCare about the specific IMR language that's on

13 the attachment to 5364, correct?

14      A.  Again, no, it's not correct because I don't

15 know if that was the document that was used.  Some

16 document was used to convey information to PacifiCare.

17      Q.  When you say "some document was used to convey

18 information," that communication took place sometime

19 around this time period, May 18, 2007, correct?

20      A.  Around that date; if not that date, after.

21      Q.  Who did you have that communication with?

22      A.  I would have no idea.  I would just assume

23 it's Jean Diaz or somebody else from the company while

24 she was on vacation.

25      Q.  Now, when you had that communication with
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 1 PacifiCare, did you go through the specific recommended

 2 or suggested language for the IMR disclosure?

 3      A.  I'm not sure if I went over that.  I'm sure of

 4 telling the company that the formatting of the

 5 paragraphs was not in the proper position.

 6          I don't know if I've given them our changed

 7 interpretation, I guess, of the language.  The language

 8 was not really a humongous deal, didn't have a problem.

 9 It was the way it was placed on the page.

10      Q.  So the question is, did you go through the

11 attachment to 5364 or another similar document and

12 provide verbatim the suggested or recommended language

13 to Ms. Diaz or someone else at PacifiCare?

14      A.  I would not have gone verbatim over anything

15 to PacifiCare.  I would have given them suggestions as

16 to how to arrive at certain things.  We do not provide

17 that type of service to any company.

18      MR. KENT:  Can I have that answer read back,

19 please.

20          (Record read)

21      MR. KENT:  If we could have Tab 23.

22      MR. McDONALD:  Previously marked Exhibit 5311.

23      MR. KENT:  Yes, thank you, Mr. McDonald.  And for

24 the record, I have it written right down here.

25      THE COURT:  5311?
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 1      MR. KENT:  Yes.

 2      Q.  Showing you a two-page document, Ms. Smith

 3 that's been marked as Exhibit 5311 previously, do you

 4 recognize this document?

 5      A.  Yes.

 6      Q.  All right.  And if you could look over at the

 7 second page, at "To..." halfway down the page, the part

 8 about IMR, do you see that?

 9      A.  Yes.

10      Q.  Okay.  And then if you could compare that with

11 the IMR language on the second page of 5364.

12          The question is, other than a single sentence

13 which concerns healthcare service, are they exactly

14 alike?  And actually, to be fair, there are a couple

15 acronyms that are in the 5311 version that are not in

16 the 5364 version as well.

17      A.  Yes, it's similar.  It has sort of changes.

18 And again that "healthcare services does not include

19 decisions related to coverage issues" is inserted in

20 there.

21      Q.  That one sentence we talked about earlier

22 about healthcare service, is that right, that's the

23 difference?

24      A.  Well, it also has -- there's a couple of words

25 differences and things.
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 1      Q.  All right.  When you got -- when you received

 2 5311 on or about May 23, 2007, in the afternoon, did

 3 you realize that this version of EOB contained a

 4 substantially identical version of the IMR disclosure

 5 as what was contained in the internal CDI e-mail

 6 Exhibit 5364?

 7      A.  I'm sorry.  Repeat the question.

 8      MR. KENT:  Could I have the question please?

 9          (Record read)

10      THE WITNESS:  I don't recall that I would have put

11 the documents together to see.  I don't recall, no.

12      MR. KENT:  Q.  Well, let me ask you this way,

13 Ms. Smith.  When you received Exhibit 5311, you knew

14 that this version of IMR language was based on the

15 internal CDI draft, correct?

16      A.  It was based on the suggestions that we came

17 up on that draft, yes.

18      Q.  So what you had done is literally tell

19 Ms. Diaz over the phone what changes to make in the IMR

20 language, correct?

21      A.  We had made suggestions that she could

22 possibly use a shorted version of what they were trying

23 to explain before.

24          One of the concerns with the company was that

25 there were too many spaces taken up with the IMR
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 1 language.  That was a concern from day one of when we

 2 asked the company to put IMR language on the EOB -- I'm

 3 sorry.  The space was of concern to the company.

 4      Q.  "Space" meaning they were trying to get this

 5 EOB language on one page, right?

 6      A.  Yes.  And actually, that came up again in --

 7 when we were looking at that jumbled version of --

 8 version 2 of the EOB that had run-on paragraphs, which,

 9 if you give me a second, I will give you the exhibit

10 number.

11          5360.  One of the explanations was that there

12 was not enough space, and that's why there's run-ons

13 and paragraphs put together and stuff.  So we tried to

14 keep that in mind as well.

15      MR. KENT:  Move to strike as non-responsive.

16      THE COURT:  Overruled.

17      MR. KENT:  Q.  The question was, you knew that

18 PacifiCare wanted to put this on a single page?

19      A.  The EOB has four pages.  They wanted to be

20 able to put the language on that particular portion of

21 the IMR -- the IMR wanted to -- they wanted to put that

22 IMR language on that page of the EOB.

23      Q.  There's one page that is entitled "Know Your

24 Rights" in the EOB, correct?

25      A.  Yeah, I believe so.
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 1      Q.  And you, on behalf of CDI, did not have any

 2 problem with a health insurer putting the "Know Your

 3 Rights" language on a single page, did you?

 4      A.  Not really.  If it could be fitted properly,

 5 no.

 6      Q.  So looking back to the 18th of May or the very

 7 first part of the following week, in any event, before

 8 May 23rd, you, in essence, dictated to Ms. Diaz the CDI

 9 recommendations on IMR language, correct?

10      MR. STRUMWASSER:  Objection, vague.  The term

11 "dictated" has two very different meanings.

12      MR. KENT:  Q.  You gave her the verbiage verbatim?

13      A.  We gave her a suggested language that could be

14 possibly used by the company.  We did not require the

15 company use that.

16      Q.  You gave her the suggested language verbatim,

17 correct?

18      A.  As you can see -- no.  As you can see, it was

19 not used verbatim.

20      Q.  But very close, correct?

21      A.  Close, correct.  Verbatim, no.

22      Q.  So you read suggested verbiage to Ms. Diaz,

23 correct?

24      A.  Yes.  I discussed it with her verbally.

25      Q.  When you say "discussed it," you read the
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 1 suggested verbiage to her over the phone, correct?

 2      A.  Most likely, yes, correct.

 3      Q.  Looking again at Exhibit 5311, the next to the

 4 last sentence of text, "Once I get your feedback, I

 5 will then send to our claims department to determine if

 6 it all fits on one page and obtain the third version

 7 document which will be submitted to your office for

 8 final approval."  Do you see that?

 9      A.  Yes, I do.

10      Q.  When you got this May 23 e-mail, you

11 understood that PacifiCare was looking to you and CDI

12 to provide final approval of the revised EOB, correct?

13      A.  Feedback, not approval.  We do not -- they

14 kept putting down "final approval."  We don't approve

15 any language for companies.

16      Q.  Did you ever write back to Ms. Diaz or tell

17 her on the phone that CDI was not going to approve the

18 language?

19      A.  I have instructed the company on many

20 occasions over the phone almost every time we had

21 conversations that we do not approve language, and we

22 do not give any -- any sort of -- I guess, the blessing

23 that they were looking for.  We had -- I had personally

24 told the company we are doing this as a courtesy.  We

25 will look at the language -- because they asked us.
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 1 But we certainly do not do that type of -- we don't

 2 perform that type of function.

 3      Q.  And, in fact, you never told Ms. Diaz that you

 4 folks would not approve the language?

 5      A.  I have told Laura, to begin with, Laura

 6 Henggeler -- that's where we started discussing this.

 7 I don't know how many times I have to repeat that I've

 8 said it on many occasions over the phone.  And it

 9 wasn't just a discussion by myself and the insurance

10 company.  There were several people in attendance.

11      Q.  You understood at this point that Ms. Diaz and

12 PacifiCare were not going implement this new version 3

13 of the EOB document until they got some feedback from

14 CDI?

15      A.  That is correct.  They were not going to

16 implement the third version until we got back to them.

17      Q.  And did you write back to Ms. Diaz and tell

18 her that was not acceptable and they should go ahead

19 and implement this version of the EOB?

20      MR. STRUMWASSER:  I'm sorry.  I don't

21 understand -- vague.  I don't know what "that" is.

22      THE COURT:  This version?

23      MR. KENT:  This version.

24      THE WITNESS:  Did I write to Ms. Diaz or tell her

25 that what?  I'm sorry.  Read --
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 1      MR. KENT:  Q.  Let me rephrase it.  Ms. Diaz's

 2 e-mail to you indicates that PacifiCare was not going

 3 to implement until they got final approval from CDI.

 4          Did you communicate back to Ms. Diaz and say,

 5 "That's not acceptable.  We want you to implement" --

 6 "we want the company to implement this new version

 7 right now"?

 8      A.  Okay.  Let me explain to you -- no, I did not

 9 communicate that exact -- the way that you phrased it.

10          What I did communicate to Ms. Diaz -- we

11 talked back and forth.  It first started with Laura and

12 then with Ms. Diaz -- the fact that there were several

13 submissions and several versions and changes to the

14 explanation of benefits.

15          If we were working at implementing yet another

16 change to form, but we weren't completely done

17 reviewing it, I would not have asked the company to go

18 ahead and make those changes while we look at it.  But

19 my understanding was that the prior version where there

20 was an implementation date was already being used.

21      Q.  But that's based on you reading that e-mail

22 and assuming that the company went ahead and

23 implemented those prior versions even though CDI was

24 saying that the prior versions were noncompliant; is

25 that right?
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 1      A.  No, that's not completely correct.  The

 2 version -- the language of the prior submission was not

 3 really the issue.  It was the way it was placed on the

 4 page.  That's what was wrong with that.  Not the fact

 5 that -- if they would have just substituted that

 6 language and had that in this third version, it

 7 wouldn't have been a big deal.

 8          The way it's formatted in here, it's better.

 9 It's somewhat changed than the other version.  It

10 wasn't the language itself.  It was the fact that it

11 was a run-on.  That's what we had issues with the prior

12 version.

13      Q.  Did you ever tell the company, "Just change

14 the format"?

15      A.  We did, yes.  I personally did.

16      Q.  Did you tell them, "Go ahead and implement

17 that with just the changed format"?

18      A.  I believe I did.  And the answer was that, by

19 adding an extra space it would not fit on one page.

20 And that was the reason why we tried to come up with

21 alternate versions of how they can come up with

22 language that's shorter, more concise, that would

23 explain to the consumers what the rights were and still

24 fit on one page.

25          That is the reason why we actually went
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 1 through the scanning of the document.  Not because it

 2 was a big deal with the language but because the

 3 language did not fit in one page in proper formating.

 4      Q.  Ms. Smith, where is the e-mail that you tell

 5 the company to go ahead and implement that prior

 6 version that you found to be misleading?

 7      A.  That was a phone conversation that we've had,

 8 when they submitted that version and we had several

 9 telephone conversations.  And I had told them that,

10 yes, that language -- clearly we discussed it before,

11 and that was okay language.

12          They put it on the EOB, and it wasn't okay.

13 It wasn't because the language was somehow miraculously

14 wrong the second time around.  It was the same exact

15 language that they used it.  They just plopped it in

16 the wrong spot, and it was ambiguously used.  That is

17 the reason why.

18          And that was conveyed to the company.  And the

19 problem was that there was not enough space to make the

20 division between ERISA rights and then the IMR

21 language.  That is the reason why we said, internally,

22 let's just can the document and see how we can help

23 them out.  Not that we do that every day.  We did it as

24 a courtesy.

25      Q.  Did it as a courtesy.  And none of that
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 1 language in the version that you approved or said was

 2 compliant was misleading?

 3      A.  Regardless of perhaps a sentence not being as

 4 thorough as it could have been, it would have been

 5 mostly com- -- I mean, the version is compliant.  It's

 6 not as thorough as it could have been.

 7          The company stated they don't want as much

 8 language; they needed less verbiage.  So we decided,

 9 okay, that's -- we can't add to what we had already.

10 Therefore, we had to come up with something that they

11 can use within the one-page formatting that they had a

12 problem with.  And so that's how it developed.

13      Q.  I'm confused, Ms. Smith.  I thought it was

14 Ms. Love that thought the language was too long?

15      A.  The company thought the language was too long

16 because it didn't fit.  And you probably need to ask

17 the company if they were to put an extra line into that

18 EOB version No. 2, which is -- give me one second.

19          Exhibit 5360.  There was not enough space to

20 put one more line to separate.  That is what the

21 company conveyed to me.

22      MR. KENT:  Let me -- if you could take another

23 look at Exhibit 5310, second sentence, first e-mail,

24 the top e-mail.  "Overall, I felt that there was just

25 too much info given and a simpler explanation of the



11147

 1 various review options would have sufficed."

 2          Do you have any information that that was not

 3 Ms. Love's opinion as of May 16th?

 4      A.  Do I have any information that that was not

 5 Ms. Love?  Ms. Love wrote it.  So I'm sure that was her

 6 opinion.

 7      Q.  That was Ms. Roy's opinion as well?

 8      A.  You will have to ask Ms. Roy.  I cannot answer

 9 on these two people's behalves.

10      MR. KENT:  Let's have Tab 24.

11      THE COURT:  All right.  5366 is an e-mail with a

12 top date of May 29th, 2007.

13          (Respondent's Exhibit 5366, PAC0664407

14           marked for identification)

15      MR. KENT:  Showing you a two-page document that's

16 been marked as Exhibit 5366, do you recognize this?

17      A.  Yes.

18      Q.  This is a slightly revised version of the IMR

19 language that we saw attached to Exhibit 5311; is that

20 correct?

21      A.  It appears so, yes.

22      Q.  Is this the version of IMR language that was

23 actually implemented by PacifiCare?

24      MR. STRUMWASSER:  Asked and answered.

25      THE COURT:  Sorry.  I don't remember.
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 1          She doesn't know?

 2      THE WITNESS:  I don't know, no.

 3      THE COURT:  All right.

 4      MR. KENT:  Q.  But you recall receiving this from

 5 Ms. Diaz on or about May 29th, 2007?

 6      A.  Yes.

 7      Q.  Do you know whether, as this e-mail indicates,

 8 there was a discussion about the attachment during a

 9 meeting the next day?

10      A.  If we had a meeting the next day, I'm sure we

11 would have discussed it.

12      Q.  So the difference between, date-wise, 5311,

13 the 23rd, and the 29th, did you have any conversations

14 with Ms. Diaz about further recommendations,

15 suggestions to change the IMR language?

16      A.  I don't recall.

17      Q.  At this point, Exhibit 5366, had all of the

18 CDI comments been collected and communicated to

19 PacifiCare?

20      A.  At that time?

21      Q.  Yes.

22      A.  Yes, mostly.

23      Q.  Mostly or all of them?

24      MR. STRUMWASSER:  She didn't say --

25      THE WITNESS:  Most likely.
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 1      MR. KENT:  Sorry.  All right.

 2          If we could have Tab 25.

 3      MR. McDONALD:  Previously been marked Exhibit 17.

 4      MR. KENT:  This is a document that's previously

 5 been marked as Exhibit 17.

 6      MR. STRUMWASSER:  Exhibit with the May 29, 6:10

 7 p.m. at the top, what's the number on that?

 8      MR. WOO:  It's 5366.

 9      MR. STRUMWASSER:  Looks to me like it's also 5312.

10      MR. WOO:  I'll take a quick look.

11      MR. KENT:  Q.  Showing you a multi-paged document,

12 looks like an e-mail from Ms. Diaz to you dated June

13 13, 2007, previously marked as Exhibit 17, do you

14 recognize this?

15      MR. STRUMWASSER:  The second e-mail on the page,

16 right?

17      MR. KENT:  Well, the top e-mail is Jean Diaz to

18 Ms. Smith.

19      THE COURT:  No, the top e-mail is -- oh.  From

20 Ms. Smith.  17?  This is new exhibit or old-new

21 exhibit?  Are you on a different exhibit?

22      MR. KENT:  I might be.  I apologize.

23      THE COURT:  Exhibit -- it was Exhibit 17, right?

24      MR. WOO:  Hold on just one second.

25      MR. KENT:  I apologize.  We have a bit of a
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 1 miscue.  No.  That is the right one.

 2          All right.  Let me start again.  I apologize.

 3      Q.  Showing the witness Exhibit 17.  Do you

 4 recognize this?

 5      A.  Yes.

 6      MR. STRUMWASSER:  The one with the Bates stamp

 7 ending in 7375?

 8      MR. KENT:  Yes.

 9      MR. STRUMWASSER:  Thanks.

10      Q.  The top e-mail is an internal e-mail that you

11 circulated within CDI?

12      A.  Yes.

13      Q.  And the second e-mail is one you received

14 about June 13th, 2007 from Ms. Diaz?

15      A.  Yes.

16      Q.  Look over at the third page of the exhibit,

17 which has Bates No. 7377.  It's a copy of a letter from

18 Ms. Diaz that you received on June 13th?

19      A.  Yes.

20      Q.  And if you could look over at the next page,

21 Bates 7378, under Item No. 6, "Enclosed as Attachment 3

22 is a copy of the...EOB (version 3) which was put into

23 production as of June 8th," do you see that?

24      A.  Yes, I do.

25      Q.  That's consistent with your understanding that
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 1 that version 3 went into production on June 8th?

 2      A.  That's what the company wrote to me.  I would

 3 assume that they would not lie.  Yes.

 4      Q.  You don't have any information to the

 5 contrary, do you?

 6      A.  No, I do not.

 7      MR. KENT:  Tab 26.

 8      MR. McDONALD:  Appears to be a new document.

 9      THE COURT:  5367.

10      MR. WOO:  Actually, your Honor, I just checked.

11 Mr. Strumwasser is correct that 5366 is, for all

12 intents and purposes, the same as 5312.

13      THE COURT:  So 5312?

14      THE COURT:  So 5366 is an e-mail with a top date

15 of June 21st, 2007.

16          (Respondent's Exhibit 5366, PAC0545126

17           re-marked for identification)

18      MR. KENT:  For the record, beginning at the fifth

19 page which is Bates page 7872, is a second reformatted

20 version of the attachment that starts at Bates Page

21 5127.  We did this so that we'd have a version that we

22 could read.

23      THE COURT:  Okay.  What about the confidential

24 designation on it?

25      MR. KENT:  It can come off.
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 1      MR. STRUMWASSER:  So the original document itself

 2 ends at 5129?  This is going to be a compound exhibit,

 3 but just so it's clear.

 4      MR. KENT:  Yes.  And then we added the final --

 5      THE COURT:  Three pages.

 6      MR. KENT:  I think it's six pages, and we added

 7 additional Bates numbers to identify those.

 8      MR. GEE:  The new set starts on the same page.

 9      THE COURT:  Is that right, "CDI Issues List -

10 Closed & Open Issues"?

11      MR. GEE:  Yeah, that's how mine is too.

12      THE COURT:  I think it's those last pages, the

13 ones you need a magnifying glass to read.

14      MR. KENT:  Q.  Do you recognize this document,

15 Exhibit 5366?

16      A.  I have actually had many versions of

17 continuing or addition to this document.  I don't know

18 if -- it sure looks similar to many documents of the

19 same version I've seen.

20      Q.  This is a document that was routinely shared

21 with you by PacifiCare?

22      A.  From time to time, not every time that we had

23 meetings.

24      Q.  But it would be updated with -- to identify

25 open and closed issues?
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 1      A.  That is correct.  However, the document is a

 2 PacifiCare internal document, and I don't know if I got

 3 every single version and all the updates.

 4          In fact, I know at the very beginning there

 5 were many times I did not get that.  I stopped keeping

 6 track of that because it was whenever PacifiCare would

 7 send me a copy.  And I certainly was not entitled to

 8 their internal documents unless they wanted to share

 9 with me.  So I don't know if I saw this particular

10 version or not.

11      Q.  All right.  If you could look over toward the

12 back of the document, fourth page, from the end it's

13 Bates Page 7874.

14      A.  Okay.

15      Q.  In the lower right-hand corner, "Provided to

16 CDI with copy (version 3) on 6/1/07.  CDI approved

17 changes on 6/4/07 and revisions were in production

18 effective 6/8/07," do you see that?

19      A.  Yes, I do.

20      MR. STRUMWASSER:  Excuse me.  What date?

21      MR. KENT:  6/8.

22      MR. STRUMWASSER:  Sorry.

23      MR. KENT:  Q.  So you're the one what approved the

24 changes by CDI on June 4th; is that right?

25      A.  I believe so, yes.
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 1      Q.  Then continuing on, "Additional revisions made

 2 and final" -- wait.  I've jumped over.

 3          "Final copy of version 3 provided to CDI on

 4 6/13/07," do you see that?

 5      A.  "Final copy of version 3," yes.

 6      Q.  That's what we just looked at in that last

 7 exhibit, 17?

 8      A.  Yes, I recall that.

 9      Q.  All right.  Then it continues on on this page,

10 7874, "Additional revisions made and final document

11 sent to CDI 6/18/07.  Version 4 implemented 6/15/07,"

12 do you see that?

13      A.  I do see that.

14      Q.  So sometime after you got the version on June

15 13th, you or someone else at CDI raised an additional

16 suggestion or criticism of the EOB language?

17      A.  I personally was not involved with any version

18 of -- after version 3, not that I recall.  I would to

19 have look at documents, but from my memory, version 3

20 was the last one I had seen.

21      Q.  So who asked for the additional change that

22 became version 4?

23      A.  I don't know.

24      MR. STRUMWASSER:  Your Honor, just for record, I

25 appreciate the large type.  Just so it's clear on the
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 1 record that there is not actually a one-to-one

 2 correspondence between the new type and the old,

 3 there's some columns missing and stuff.  But as long as

 4 we all understand that, that's fine.

 5      MR. KENT:  I think when you reformat these

 6 documents, that's what happens.

 7      MR. STRUMWASSER:  Well, if formatting consists of

 8 hiding columns, which is frequently the case....

 9      MR. WOO:  I printed it as native.

10      MR. STRUMWASSER:  Well, for example, the columns

11 E, F, and G have "Date/Response Needed" "Accountable

12 Person" and "Supporting Personnel," and "Accountable

13 Person" and "Supporting Personnel" are suppressed.

14 They just don't appear.  And the "Due Date" does

15 appear.

16          So, you know, I don't think there's anything

17 of meaning here other than just I think the record

18 ought to be clear as to what is and is not here.

19      MR. KENT:  All right.  Tab 27.

20      THE COURT:  Mr. McDonald, do you have Tab 27?

21      THE COURT:  5367 is an e-mail with a top date of

22 June 22nd, 2007.

23          (Respondent's Exhibit 5367, CDI00020225

24           marked for identification)

25      MR. STRUMWASSER:  Q.  Ms. Smith, this is an e-mail
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 1 you sent to Dave Stolls and others within CDI on June

 2 22nd, 2007?

 3      A.  Yes, it appears so.

 4      Q.  And if you'll look on the first page down at

 5 Item No. 4, "Version 4 of EOB/EOP went into effect

 6 Friday, June 15," do you see that?

 7      A.  I do see that.  My recollection is I only saw

 8 three versions.  It's been corrected.  I'm sorry.  What

 9 was the exhibit?  53- --

10      MR. STRUMWASSER:  5360.

11      MR. KENT:  All right.  Tab 32.

12      MR. McDONALD:  32?

13      MR. KENT:  Yes.

14      THE COURT:  E-mail with a top date of April 27,

15 2007.

16          (Respondent's Exhibit 5368, CDI00249694

17           marked for identification)

18      THE COURT:  I do see that it says "Page 1 of 2."

19 I don't know if that means anything.

20      MR. KENT:  I don't know that either, your Honor.

21 I was just going to ask questions about the top e-mail.

22      MR. GEE:  Looks like the last e-mail on the bottom

23 got cut off mid-sentence.

24      THE COURT:  Okay.

25      MR. KENT:  So this is 5368?
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 1      THE COURT:  Correct.

 2      MR. KENT:  Thank you.

 3      Q.  Ms. Smith, is this a copy, at least the first

 4 page, of an e-mail chain -- the top e-mail is one sent

 5 to you by Dave Stolls on April 27th, 2007?

 6      A.  Yes.

 7      Q.  At the time, Mr. Stolls was your boss?

 8      A.  Yes.

 9      Q.  Looking at that third paragraph, Mr. Stolls,

10 in April 2007, asked you to keep a binder on a digital

11 information, notes, findings; do you see that?

12      A.  Yes.

13      Q.  So you were instructed to do that?

14      A.  Yes.

15      Q.  Did you do it?

16      A.  Yes.

17      MR. KENT:  I don't have anything further right

18 now, your Honor.

19      THE COURT:  All right.

20      MR. STRUMWASSER:  What I'd like to propose is five

21 to break and probably five for questions.

22      THE COURT:  All right.

23          (Recess taken)

24      THE COURT:  Ready?

25      MR. STRUMWASSER:  Yes, we're ready, your Honor.
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 1      THE COURT:  All right.  Go ahead.

 2         RE-DIRECT EXAMINATION BY MR. STRUMWASSER

 3      MR. STRUMWASSER:  Q.  Ms. Smith, picking up on an

 4 item that was mentioned a moment ago, reference to the

 5 binder that Mr. Stolls asked you to prepare.  Do you

 6 recall that testimony?

 7      A.  Yes, I do.

 8      Q.  Do you know what became of the binder?

 9      A.  Yes, actually it was an accordion folder, and

10 I had given it to Mr. Stolls upon my completion of that

11 project.

12      Q.  You answered a number of questions this

13 morning and this afternoon about either the question of

14 a statement in a "Know Your Rights" section being

15 either not true or being misleading.

16          Is there a distinction between something that

17 is not true and something that is misleading for

18 purposes of an EOB notice?

19      A.  Yes.  If it's not true, it certainly is not in

20 compliance with the law.

21          If a statement is misleading, it's not

22 necessarily -- it's not in non-compliance with the law.

23 But because we are a consumer agency, we deal with

24 consumers, in my bureau, we look for language that's

25 not ambiguous, that would not deter a consumer from
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 1 coming to the Department for help.

 2      Q.  What do you mean "would not deter a consumer"?

 3      A.  For example, one of the things that were not

 4 added to the language at first, or to the disclosure on

 5 the EOB form about the IMR, was the fact that the

 6 service is free of charge.

 7          If that is not added in, many consumers cannot

 8 afford paying for services like a mediation or review

 9 of records.  It would be deterring consumers from

10 requesting for help if they thought, "Okay.  This is

11 going to be -- this sounds too expensive."

12      Q.  I want to review an exchange of questions and

13 answers from Ms. Monk's testimony on July 22, starting

14 9244 Line 20.

15                    Question:  "At any time

16               from March 23rd, 2007 to the date

17               that PacifiCare began sending out

18               EOBs with IMR notification language,

19               did anyone at CDI instruct anyone

20               at PLHIC not to send out" -- "not

21               to send revised EOB, not to send

22               revised EOBs because CDI had

23               comments on the language?"

24                    Answer by Ms. Monk:  "Yes,

25               that is my understanding."
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 1                    Question:  "Who at CDI

 2               instructed someone at PacifiCare

 3               not to send out revised EOBs?"

 4                    Answer:  "Nicoleta Smith."

 5          Ms. Smith, at any time from March 23rd, 2007

 6 through June of 2007, did you ever instruct anyone at

 7 PacifiCare not to send out revised EOBs?

 8      A.  No.

 9      Q.  Continuing on Line 4, 9245.

10                    Question:  "Do you know

11               who said that -- do you know who

12               she said that to at PacifiCare?"

13                    Answer:  "She communicated

14               -- my understanding is that she

15               communicated that both to Laura

16               and then to Jean Diaz on a number

17               of occasions."

18          Ms. Smith, did you ever tell Ms. Henggeler

19 that PacifiCare should not send out EOBs with IMR

20 language of any kind?

21      A.  No.

22      Q.  Did you ever tell Ms. Diaz that PacifiCare

23 should not accepted out IMRs of any kind?

24      A.  No.

25      MR. STRUMWASSER:  No further questions.
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 1      THE COURT:  Okay.

 2          Anything further, Mr. Kent?

 3      MR. KENT:  Yeah, a couple redirect [sic].

 4              RECROSS-EXAMINATION BY MR. KENT

 5      MR. KENT:  Q.  Now you talked about this

 6 distinction between not true or untrue language versus

 7 misleading language.  And if I understand your

 8 comments, misleading language is, from a regulatory

 9 standpoint or from a legal standpoint, acceptable, but

10 from a consumer service standpoint, it is not?  Is that

11 the distinction you're trying to make?

12      A.  Yes.

13      Q.  So if we had a hypothetical health insurer

14 that had some required -- some language that was

15 required by regulation or statute that was misleading,

16 that would not be a violation of California law?

17      A.  If there is language that is in a law that

18 they're using, and they're not using?  Is that your

19 question?

20      Q.  No.  My question is, if you found a health

21 plan that had what you believed -- was using what you

22 believed to be misleading language in some

23 communication with consumers, would that not be a

24 violation of California law?

25      A.  Misleading but not completely on point?  I'm
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 1 not really sure.

 2      Q.  If it was misleading, it was ambiguous, to use

 3 your words, that would not be a violation of law?

 4      A.  Yes, that would not be a violation of law.

 5      Q.  And this distinction you're making between

 6 untrue versus misleading language, is that set forth in

 7 writing anywhere that you know of in a statute or

 8 regulation or some internal CDI document?

 9      A.  Not that I know of.

10      Q.  So is this something that is a distinction

11 that you personally use or that others within CDI use?

12      A.  I believe that many people in the Department

13 use that.  And in fact, I have a particular sentence

14 that was of controversy earlier in my -- in the

15 questioning that you had for me that I could clarify

16 for you.

17      Q.  No, no.  What I'm talking about is this

18 distinction that untrue statements are bad, but

19 misleading statements may be -- may be acceptable under

20 California law.

21          Is this distinction recorded anywhere within

22 the CDI that we could look at?

23      A.  No.

24      Q.  And similarly, if I was -- if I have a health

25 plan and I want to know the specific language about IMR
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 1 that would be acceptable to CDI in an EOB, where would

 2 I look?

 3      A.  There is no such thing.

 4      Q.  Now, a moment ago, you talked about how many

 5 consumers can't afford or have limited means and, as a

 6 result, may be or are dissuaded from pursuing IMR

 7 rights.

 8          Can you point to one person who did not go

 9 through IMR process with PacifiCare because of some

10 concern about the costs involved?

11      A.  One person?  I deal with 30,000 complaints a

12 year.  I've been at the Department for many years.  I

13 can't recall one specific person.

14          But we do know and I have been faced on many

15 occasions with consumers expressing the fact that they

16 would not go to an attorney, that they could not do

17 what have you or go through hoops if that involved a

18 charge.  That is the reason why they come to the

19 Department because we do not charge them for our

20 services.

21      Q.  Well, we know about lawyers who charge too

22 much.  But let's talk about people that have IMRs.

23          In these 30,000 per year of complaints that

24 you handled year in and year out, can you point to one

25 time a consumer has said, "You know, I didn't go
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 1 through the IMR process because I didn't realize it was

 2 free"?

 3      MR. STRUMWASSER:  This assumes facts not in

 4 evidence, that there was actually a warning that

 5 actually went out to consumers that gave this

 6 misimpression.  There's no such evidence in the record.

 7      MR. KENT:  That is a good point.  The question

 8 stands.

 9      MR. STRUMWASSER:  No.  Assumes facts not in

10 evidence.  It's an objection.

11      THE COURT:  Overruled.

12      THE WITNESS:  So I can answer?

13      THE COURT:  Yes.

14      THE WITNESS:  Okay.  I don't recall one particular

15 case, no.

16      MR. KENT:  Q.  And since PacifiCare has

17 implemented the IMR language that was dictated over the

18 phone by you, have the number of IMR requests gone up

19 for PacifiCare?

20      A.  I personally have not pulled the number, so I

21 cannot answer that question.

22      Q.  And the lastly, about the issue of instructing

23 PacifiCare, now, going through the April, May, early

24 June period, on multiple occasions, you went to first

25 Ms. Henggeler and Ms. Diaz and advised them that CDI
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 1 was working on additional comments or suggested IMR

 2 language, correct?

 3      A.  That is correct.

 4      Q.  And we looked at e-mails earlier today that

 5 PacifiCare was looking to you and CDI to approve the

 6 language before it was implemented, correct?

 7      A.  I don't understand why they kept going to the

 8 approval portion because I made it very specific and

 9 clear that the Department does not approve language.

10 We don't approve language.

11          However, the company came back and asked us to

12 review and re-review and comment.  And yes, I did

13 provide them with feedback from the Department on

14 several occasions.

15      Q.  Do you think it was peculiar that PacifiCare

16 kept coming back and asking for approval of the IMR

17 language given that CDI kept, in essence, changing its

18 mind or giving multiple different versions of

19 suggestions?

20      MR. STRUMWASSER:  Objection, irrelevant and

21 argumentative.

22      THE COURT:  Sustained.

23      MR. STRUMWASSER:  No answer.

24      THE WITNESS:  No.

25      MR. KENT:  Well, your Honor, the witness has just
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 1 talked about that she doesn't understand why PacifiCare

 2 asked that she approve this language.  So I think that

 3 it's fair to ask her her opinion.

 4      MR. STRUMWASSER:  About that which she said she

 5 didn't understand?

 6      THE COURT:  Yes, let's move on.

 7      MR. KENT:  All right.

 8      Q.  Now, in your communications with PacifiCare,

 9 do you think that you were always clear when you were

10 talking about IMR?

11      A.  I believe so, yes.  It was my opinion that I

12 was clear.

13      Q.  And you know that Ms. Diaz is a bright woman?

14      MR. STRUMWASSER:  Objection, irrelevant.

15      THE WITNESS:  I don't know.  I can't comment on

16 that.

17      MR. KENT:  Q.  Well, did she ever say or do

18 anything to have you believe that she didn't understand

19 what you were saying?

20      A.  Yes.  Actually, yes.

21      Q.  So when you saw her e-mail that we looked

22 at -- we saw two of them where she's asking or

23 indicating that PacifiCare would not send out revised

24 EOBs until CDI approved them.  Did you go back to her

25 and tell her, "We're not going to approve them"?
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 1      A.  I was under the impression that the company

 2 had already implemented a couple of versions of the

 3 changes.  And in my opinion, if the company was willing

 4 to work with us and sending all these revisions and

 5 implementing them as they expressed to me in their

 6 e-mails while going through further changes, we would

 7 not find them in non-compliance while working on this.

 8          I had no idea that they had not made any

 9 changes.  If -- you know.

10      Q.  That's all based on your reading of their

11 communications with you?

12      A.  They had implementation dates for a good part

13 of our communications.

14      Q.  For the first two versions, correct?

15      THE COURT:  Okay.  Mr. Kent, we're just going over

16 the same ground again.

17      MR. KENT:  Okay.  That's fine.

18      THE COURT:  Have you got something new?

19      MR. KENT:  No.

20      MR. STRUMWASSER:  One re-redirect?

21      THE COURT:  Okay.

22      FURTHER RE-DIRECT EXAMINATION BY MR. STRUMWASSER

23      MR. STRUMWASSER:  Q.  Ms. Smith, you have your

24 personal copy of the Code there.  Would you take it and

25 open it up to 10169, Subdivision (i).  And following up
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 1 on Mr. Kent's question about compliant, with the true

 2 versus misleading, I have a hypothetical for you.

 3          If a company had EOB language consisting of a

 4 sentence, which sentence was not false in any respect

 5 but was placed in a context where, for example, the

 6 reader might believe that the IMR request should be

 7 filed with the Department of Labor, would that EOB

 8 notice meet, in your opinion, the insurer's obligation

 9 to provide information concerning the right of an

10 insured to request an independent medical review?

11      A.  No.

12      MR. STRUMWASSER:  No further questions.

13          FURTHER RECROSS-EXAMINATION BY MR. KENT

14      MR. KENT:  Q.  In that instance, would you approve

15 that language?

16      MR. STRUMWASSER:  You mean with the context?

17      MR. KENT:  Yes.

18      MR. STRUMWASSER:  And you're assuming that she

19 approves?

20      MR. KENT:  Yes.

21      THE WITNESS:  No.

22      MR. KENT:  Q.  And would you find that language to

23 be compliant with California law?

24      A.  No.

25      Q.  Would you expect a health plan to implement
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 1 such language?

 2      A.  No.

 3      MR. KENT:  Okay.  Nothing further.

 4      MR. STRUMWASSER:  Thank you, your Honor.

 5      THE COURT:  All right.  Tomorrow afternoon at

 6 1:00?

 7      MR. STRUMWASSER:  1:00 o'clock.  Can't change it

 8 now.

 9          (Whereupon, the proceedings recessed

10           at 4:15 o'clock p.m.)
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 1 Tuesday, August 31, 2010             1:06 o'clock p.m.

 2                         ---o0o---

 3                   P R O C E E D I N G S

 4      THE COURT:  This is before the Insurance

 5 Commissioner of the State of California in the matter

 6 of the accusation against PacifiCare Life and Health

 7 Insurance Company.  This is OAH Case No. 2009061395,

 8 Agency UPA 2007-00004.

 9          Today's date is August 31st, 2010 in Oakland,

10 California.  Counsel are present.  And respondent is in

11 the person of?

12      MR. VELKEI:  It's Ms. Elizabeth Hays, your Honor.

13 It's H-A-Y-S.

14      THE COURT:  Okay.  And Ms. Berkel is on the stand.

15                       SUSAN BERKEL,

16          called as a witness by the Respondent,

17          having been previously duly sworn,

18          was examined and testified further

19          as hereinafter set forth:

20      THE COURT:  You've been previously sworn in this

21 matter, so you're still under oath.  If you could just

22 state your name for the record.

23      THE WITNESS:  Susan Berkel.

24            RE-DIRECT EXAMINATION BY MR. VELKEI

25      MR. VELKEI:  Q.  Good afternoon, Ms. Berkel.
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 1      A.  Good afternoon.

 2      Q.  We're coming to the end of this, I promise.

 3          Now, we have seen throughout the course of

 4 your cross-examination documents that presented or

 5 talked about challenges affecting PHS and RIMS.

 6          And I'd like to drill down, if we can, on how

 7 this impacted PLHIC PPO specifically.  Focusing on PHS

 8 if we can for the moment, can you help estimate what

 9 piece of the pie, so to speak, PLHIC PPO represents

10 within all PHS products?

11      A.  I can.

12      Q.  What's a simple way to illustrate that or get

13 to that answer?

14      A.  Total PacifiCare Health Systems membership

15 would be a very simple way.

16      MR. VELKEI:  Okay.  Give me one moment.

17          I'd like to present a deck of five slides.

18 These were presented to the Department, given to the

19 Department yesterday.  And I'd like to mark that if we

20 could, your Honor, as 5369.

21      THE COURT:  All right.  This is "PLHIC-PPO"

22 December 20th, 2005 as Exhibit 5369.

23          (Respondent's Exhibit 5369, PAC0867871

24           marked for identification)

25      MR. VELKEI:  Q.  Do you recognize this first slide
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 1 of what's been marked for identification as 5369?

 2      A.  I do.

 3      Q.  Is this something that you prepared?

 4      A.  It is.

 5      Q.  Can you talk about what's reflected in this

 6 particular slide?

 7      MR. STRUMWASSER:  Excuse me.  Forgive me for a

 8 second, Ms. Berkel.

 9          May I inquire as to the relevance of this

10 PLHIC PHS presentation?

11      MR. VELKEI:  The point is, when we're talking

12 about challenges affecting PHS, understanding what

13 piece of the pie PLHIC PPO is in the bigger picture.

14      MR. STRUMWASSER:  Well, Mr. Velkei may have

15 misspoken.  If he means challenges to PLHIC --

16      THE COURT:  Right.  That's what it says, right?

17 "PLHIC-PPO...vis-a-vis PHS," which is the whole pie,

18 right?

19      MR. STRUMWASSER:  By some count.  Maybe

20 UnitedHealth Group is the whole pie.

21      THE COURT:  Well, you get to ask that.

22      MR. STRUMWASSER:  I'm just wondering what the

23 relevance is of placing the PLHIC -- placing PLHIC into

24 any larger entity context.  For what purpose is that

25 being offered?



11177

 1      MR. VELKEI:  Your Honor, it's directed toward the

 2 documents that Mr. Strumwasser has put before the

 3 witness talking about the challenges affecting PHS.  So

 4 understanding when we're talking about the challenges

 5 affecting PHS what's the impact on PLHIC PPO.

 6      THE COURT:  All right.  I'll allow it.

 7      MR. VELKEI:  Q.  All right, Ms. Berkel.  So

 8 forgive me.  Could you talk to us about what's

 9 illustrated in this particular slide?

10      A.  So the bottom right-hand box represents all

11 PacifiCare Health Systems medical membership in

12 December of 2005 when the United acquisition of

13 PacifiCare Health Systems was completed.  And it

14 details that membership by product and claims platform.

15      Q.  Okay.  And the percentages that are reflected,

16 what is the particular percentage -- what's the piece

17 of the pie that's PPO PLHIC in this chart?

18      A.  So PLHIC PPO on RIMS was 120,000 members, and

19 that's about 3.6 percent of PacifiCare Health Systems

20 in December 2005.

21      Q.  Okay.  Now, focusing on the legend or the

22 middle box to the right, it states, "If instead viewed

23 as a percentage of claims, PPO PLHIC would be even

24 smaller than 3.6 percent of PHS."  Could you explain

25 what you mean there?
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 1      A.  Yes.  As you know, there are more than 700,000

 2 Medicare members in the PacifiCare Health Systems

 3 family, and Medicare serves members that are 65 and

 4 older.  And a Medicare member will typically have three

 5 to six times the number of claims that a commercial

 6 member has.

 7          So when we're talking about PacifiCare Health

 8 Systems document routing, paper claim intake, EDI claim

 9 intake in the context of PHS, PLHIC PPO would be an

10 even smaller percentage because of the weight Medicare

11 claims have on our claims platforms.

12      Q.  Now, why not have analyzed this on a

13 transaction basis, claims basis?

14      A.  Well, I could have done that.  I just wanted

15 to do something simple.  Going back to that information

16 in 2005 would have taken me more time.

17      Q.  So looking at the slide, when we see documents

18 talking about challenges to PHS, can we infer from

19 that, in your opinion, that only a small percentage

20 would relate to PLHIC PPO?

21      A.  Yes.

22      Q.  Perhaps even less than the 3.6 percent that's

23 referenced here?

24      A.  Yes.

25      Q.  How about PLHIC PPO in relation to other
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 1 products processed on RIMS?  Have you had a chance to

 2 evaluate that relationship?

 3      A.  I have.

 4      MR. VELKEI:  Chuck, could you go to the next

 5 slide.

 6      Q.  All right, Ms. Berkel.  Do you recognize this

 7 particular slide?

 8      A.  I do.

 9      Q.  Is this something that you prepared?

10      A.  I did.

11      Q.  Can you testify as to what this illustrates?

12      A.  This slide represents PPO and ASO and Med Supp

13 and Senior Supp products on RIMS as of December 2005.

14 And it quantifies the PLHIC PPO product.  The same

15 120,000 we have talked about represents about 27

16 percent of the business processed on RIMS.

17      Q.  Are these all products processed on RIMS?

18      A.  No, I didn't include the PacifiCare of

19 California HMO point of service product.  I counted

20 that as HMO being on NICE.  But there are claims for

21 that HMO product on the RIMS engine that would make the

22 27 percent even smaller.

23      Q.  So when we're seeing documents -- and we've

24 seen a bunch in the context of this proceeding and your

25 cross-examination -- talking about the impact on RIMS,
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 1 can we infer based on this information that, with

 2 regard to PLHIC PPO, we're talking about roughly a

 3 quarter or less that impacts PLHIC PPO?

 4      A.  Yes, I think that would be fair.

 5      Q.  Now, focusing, if we can, on timeliness of

 6 payments, did all of the challenges that have been

 7 discussed in the context of your cross-examination

 8 necessarily cause late pays?

 9      A.  No, clearly not all of the challenges caused

10 late pay issues.

11      Q.  Can you explain why that's not the case?

12      A.  Well, the claims that were not paid within 30

13 working days in the 2007 exam, many of them relate to

14 us initiating -- self-initiating a claims rework

15 project in front of a provider having to make a phone

16 call or submit a provider dispute or call in an appeal.

17          So we looked for any issue and self-identified

18 those potential claims.  And those that actually had a

19 pricing change, we reworked them at our own initiative.

20      Q.  What was the largest contributor, in your

21 opinion, to claims being paid after 30 working days?

22      A.  The self-initiated rework projects were the

23 largest contributor to claims over 30 working days.

24      Q.  I'd like to give you a hypothetical.  We'll

25 use Dr. Welby, submits a claim; claim is paid after 20
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 1 working days, and the amount of the payment is $100.

 2      THE COURT:  After 20?

 3      MR. VELKEI:  20 working days, so within the time

 4 specified by the statute.

 5      Q.  Three months after the facts, the claim is

 6 readjudicated, and it is determined that an additional

 7 $2.50 is owed to Dr. Welby in connection with that

 8 claim.  Is that treated as a late claim even though the

 9 bulk of the money was paid timely?

10      A.  Yes.  That second adjudication for $2.50 would

11 be paid beyond 30 working days because the original

12 received date still is used for the calculation of

13 timeliness.

14      Q.  Now, Ms. Berkel, in your opinion, are there

15 actually cases like that where the additional payment

16 was arguably a nominal sum?

17      A.  Yes.

18      Q.  Focusing on my original question, which is

19 when we're talking and when we see these challenges,

20 how -- whether or not those challenges impacted

21 timeliness of payments, what significance can we draw

22 from the fact that, in your testimony, you established

23 that new day claims were paid timely in 99.3 percent of

24 the instances?

25      A.  Yes.  I mean, as you know, we've talked about



11182

 1 here that we implemented a new day claim turnaround

 2 statistic.  Ellen adopted that under United practices.

 3          And the vast majority of PLHIC claims that are

 4 new day were paid within that 10-day turnaround time.

 5 And so that lends itself to the claims that were not

 6 paid within 30 working days being other than new day,

 7 being appeals, self-initiated rework, and second

 8 reprocessing.

 9      Q.  Okay.  So can we infer from that that what I

10 call the front-end processes, the challenges that we

11 faced, the company faced internally, didn't have a

12 large impact upon timeliness of payments?

13      A.  Yes.

14      Q.  If we could switch to 5252, Slide 11 of that

15 particular document.  I'd like to direct your attention

16 in particular to the line that says, "Claims Where No

17 Interest Was Paid At the Time of Adjudication."

18          Do you see that?

19          Now, in the context of your cross-examination

20 a lot of time was spent on this particular issue, being

21 failure to pay interest when the claim was paid.  And I

22 want to focus on the notation that 813 claims are being

23 reviewed for whether interest is actually owed.

24          At the time of your direct, you testified that

25 the company was checking on whether, in fact, interest
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 1 was owed on those 813 claims; is that correct,

 2 Ms. Berkel?

 3      A.  Yes.

 4      Q.  And that, for purposes of the analysis that

 5 you performed, you assumed that all 813 required

 6 interest; is that correct?

 7      A.  I did.

 8      Q.  Since your testimony, have you had an

 9 opportunity to actually investigate and determine

10 whether, in fact, interest was owed on each of those

11 813 claims?

12      A.  Yes, I have.

13      Q.  And what is your conclusion in that regard?

14      A.  Out of the 813, there were 561 that needed

15 claims -- needed interest payments.  We paid interest

16 of $4,049.34.

17      MR. VELKEI:  Chuck, could you put up the next

18 slide of 5369.

19      Q.  Ms. Berkel, do you recognize this particular

20 slide?

21      A.  I do.

22      Q.  I want to start with a notation at the bottom

23 of the page which says, "Data Supplied to CDI August

24 30, 2010."  Could you explain what that reference is?

25      A.  We supplied the Department with an access
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 1 database of each of the 813 claims and whether or not

 2 interest was paid, the amount of interest paid, and if

 3 interest was not paid, what reason it was not required.

 4      Q.  And focusing on this particular slide -- and

 5 forgive me if you've already testified to this -- what

 6 conclusions can we draw based upon your review of those

 7 813 claims?

 8      A.  The conclusions are that there were 561 that

 9 required interest, a nominal amount, $4,049.  There

10 were 252 that did not require interest.

11      Q.  How much additional interest was required on

12 the claims processed on OTIS?

13      A.  44 cents.  Three claims required a total of 44

14 cents.

15      Q.  How much additional interest was required on

16 claims processed on RIMS?

17      A.  4,048.90.

18      Q.  Has that money in fact been paid to providers?

19      A.  Yes.  It was paid at various dates between

20 June and July of 2010.

21      Q.  Now, in the context of the cross-examination,

22 there were a number of questions directed at the -- I'm

23 going to call it the interest owed claims file, meaning

24 those claims where interest was owed but not paid at

25 the time the claim was adjudicated.
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 1          Do you recall those questions being asked of

 2 you with regard to particular claim files within that?

 3      A.  I do.

 4      Q.  Have you had a chance to review that interest

 5 claim file in more detail?

 6      A.  Yes.

 7      Q.  Have you included in your analysis these

 8 additional claims where interest was owed?

 9      A.  I did.

10      Q.  Now, you testified in cross-examination that

11 there were actually instances where the interest

12 payment exceeded $20,000.  Do you recall that?

13      A.  I do.

14      Q.  Ms. Berkel, how many instances did the

15 interest payment exceed $20,000?

16      A.  Once.

17      Q.  And have you had an opportunity to investigate

18 what the circumstances were surrounding that particular

19 claim?

20      A.  I did.

21      Q.  What were those circumstances, Ms. Berkel?

22      A.  We received a paper claim in November 2004

23 from University Utah Hospital.  That claim was handled

24 by our Cypress mailroom but never made it to the claims

25 team for adjudication.
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 1      Q.  What do you attribute the root cause of that

 2 problem to?

 3      A.  The root cause was some kind of routing issue

 4 with the paper claim.

 5      Q.  And this was pre-acquisition?

 6      A.  Well before there was an acquisition

 7 contemplated, yes.

 8      MR. VELKEI:  Chuck, if you can turn to the next

 9 slide.

10      Q.  You recognize this particular document,

11 Ms. Berkel?

12      A.  I do.

13      Q.  Can you -- and is this something that you

14 worked on?

15      A.  I did.

16      Q.  Can you talk about what's reflected in this

17 particular slide?

18      A.  This slide updates some information that the

19 Department of Insurance had presented to me as an

20 exhibit with the additional claims -- with the

21 additional 561 claims that required interest payments.

22 And it presents it with two different definitions of 30

23 working days.

24      Q.  Let me just stop you there, just so the

25 record's clear.
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 1          So all of the claims where interest was owed

 2 but not paid at the time the claim was adjudicated are

 3 reflected in this particular chart?

 4      A.  Yes.

 5      Q.  And forgive me for interrupting.  I think you

 6 were talking about the two different columns, "42 Cal

 7 Days" and "45 Cal Days."  What is that about?

 8      A.  Well, we have received two different ways of

 9 measuring 30 working days in the course of this trial,

10 one being 42 calendar days and another being 45

11 calendar days.  So I've just presented both.

12      Q.  What is the difference between using a

13 42-calendar-day analysis and a 45-calendar-day

14 analysis?

15      A.  Well, there would be 202 fewer claims under a

16 45-calendar-day requirement.

17      Q.  Okay.  Focussing -- and for simplicity sake,

18 why don't we stick with the figure 5,195.

19          And for the record, Ms. Berkel, how many of

20 those claims reflected payments of less than one

21 dollar?

22      A.  2,758, or about 53 percent.

23      Q.  How many claims reflected payments of anywhere

24 between a dollar and $10?

25      A.  1,693 were between a dollar and $10.
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 1      Q.  Moving down, how many claims required interest

 2 payments between $10 and 25?

 3      A.  340.

 4      Q.  How many required payments of greater than

 5 $25?

 6      A.  404.

 7      Q.  Which represents approximately what percentage

 8 of the total claims paid -- or total claims in that

 9 file?

10      A.  Less than 8 percent.

11      Q.  Could you explain the reference here to

12 "Median Interest Paid per Claim" of 87 cents?  What's

13 reflected there, Ms. Berkel?

14      A.  Well, median is simply the middle, so what was

15 the -- of all of the claims, the 5,195 claims, what was

16 the midpoint of interest per claim.  And it was 87

17 cents.

18      MR. VELKEI:  Chuck, if you could turn to 5252,

19 Slide 12.

20      Q.  Do you recognize this particular slide from

21 your direct testimony, Ms. Berkel?

22      A.  I do.

23      Q.  What did this slide reflect?

24      A.  Interest on the claims that we had reprocessed

25 for interest in total, the total dollars, over the
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 1 payments within the market conduct exam period.

 2      Q.  Did you recalculate this percentage based on

 3 the additional $4,000 in interest that was owed and

 4 paid?

 5      A.  I did.

 6      Q.  And does that materially change the percentage

 7 that's reflected on Slide 12 of 5252?

 8      A.  No.  It increased by 1,000 basis points.

 9      Q.  Is that a thousandth of a percent?

10      A.  Thousandth.

11      Q.  If we could turn back to 5369, and Slide 5.

12          All right, Ms. Berkel.  You recognize this

13 particular slide?

14      A.  I do.

15      Q.  Can you say what's reflected here?

16      A.  This is an update of two slides presented in

17 the June direct testimony.

18      Q.  You've got two different starting points, the

19 42 days and the 45 days, which are the two standards

20 utilized by the Department, according to your

21 testimony?

22      A.  Yes.

23      Q.  And then this "Erroneous Addition" here, the

24 "3570," and the next column over, you say "N/A."  What

25 was the reason for not applicable?



11190

 1      A.  We've had a lot of discussion, and people

 2 continued to be confused.

 3          So the November 9th, 2007 Department of

 4 Insurance draft report said 42,137 claims were paid

 5 beyond 30 working days.  But when you do a detail

 6 review of the 1,126,107 claims and you look at that,

 7 those that are after 42 calendar days, you come up with

 8 38,567.

 9      Q.  So I didn't mean to interrupt you.  Forgive

10 me.  Go ahead.

11      A.  So this column, the 42-day column, then

12 deducts 9,714, and that is detailed in the bottom

13 right-hand box.

14      Q.  Let me just jump in, if I can, if it's all

15 right.

16          The 38,567 and the 35,929, are these the

17 starting points for the analysis, the appropriate

18 starting place for claims that were paid after 30

19 working days based on a 42-calendar-day and a

20 45-calendar-day?

21      A.  Yes, they are.

22      Q.  Referencing the 9,714 and the 9,043, they kind

23 of point to this box down below.  Has this box, which

24 looks similar to the one that was used in your direct

25 testimony, has it changed?
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 1      A.  I think that there's a new category, and

 2 that's interest calculated to zero.

 3      Q.  Was this particular -- was this information

 4 updated to include your review of 813 claim files?

 5      A.  Yes.  It includes that review.

 6      Q.  Okay.  "Interest Calculated to Zero," what

 7 does that mean?

 8      A.  That means the calculation of interest was

 9 less than half a cent.

10      Q.  In the course of your cross-examination, I

11 think Mr. -- the CDI counsel pointed out an error in

12 the numerator in sort of calculating the percentage of

13 compliance.  Do you recall that?

14      A.  I do.

15      Q.  Has that error been fixed in this particular

16 slide?

17      A.  It has.

18      Q.  If you could then explain the percentages that

19 are reflected in blue and green on this slide.

20      A.  So the blue line is called percentage of

21 compliance.  And that calculation is taking the

22 numerator, 5,195, where interest was not paid at the

23 time of adjudication, and dividing that by the total

24 number of claims in the population, which was

25 1,126,107.
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 1          And that -- I'm sorry.  It's the total, minus

 2 5,195, divided by the total.  And that equals 95.5

 3 percent compliance.

 4      Q.  99.5 percent?

 5      A.  99.  I'm sorry.  99.5.

 6      Q.  And the 99.6 in the second row or column?

 7      A.  It's slightly higher because the "no interest

 8 paid at the time of adjudication" is slightly lower.

 9      Q.  Now, the mathematical error that the CDI

10 counsel pointed out to you in terms of the numerator,

11 did it have any impact upon the percentages that are

12 reflected?

13      A.  I don't believe it changed it, no.

14      Q.  Next row, "CDI's Theory Less Erroneous

15 Additions," can you explain that?

16      A.  It's taking the total minus the subtotal where

17 the green arrow begins.  So 1,126,107 minus the 28,853

18 that were not paid within 30 working days and not

19 explained for other reasons over the total population.

20 And that equals 97.4 percent compliance.

21      Q.  And then it would be 97.6 percent on a

22 45-calendar day basis?

23      A.  It would.

24      Q.  Just so we're clear, CDI counsel seemed to

25 suggest that the reference to "CDI's Theory Less
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 1 Erroneous Additions" meant that you were stating or

 2 testifying that CDI agreed with your deduction of the

 3 various categories reflected in that bucket below.  Is

 4 that in fact your position?

 5      MR. STRUMWASSER:  I don't think that actually

 6 correctly characterizes any of the prior testimony.

 7      MR. VELKEI:  It's not the testimony.  It's the

 8 questions that were asked.

 9      THE COURT:  You know, I think you can ask the

10 question more directly.  You don't need to insert that.

11      MR. VELKEI:  No problem, your Honor.

12      THE COURT:  Okay.

13      MR. VELKEI:  Q.  The bucket that's reflected

14 there, is it your position that the CDI agrees that

15 this should be deducted from the late pay analysis or

16 that it's your opinion that it should be deducted

17 independent of CDI?

18      MR. STRUMWASSER:  Vague as to "bucket."  I truly

19 don't know what he's talking about.

20      MR. VELKEI:  Talking about the rectangular

21 rectangle at the bottom of the slide.

22      MR. STRUMWASSER:  Thank you.

23      THE COURT:  It's titled "Additional Claims

24 Erroneously Counted"?

25      MR. VELKEI:  Yes.
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 1      Q.  Are you contending, Ms. Berkel, that the CDI

 2 agrees that all of those deductions should be taken?

 3      A.  I don't know.

 4      Q.  Is it your view that those particular claims

 5 should be deducted from counting which are untimely

 6 payments?

 7      A.  It is.

 8      Q.  Now, there was also a discussion on your

 9 analysis under the undertakings on a 30-calendar day

10 basis.  Do you recall that?

11      A.  I do.

12      MR. VELKEI:  Chuck, could you put up Slide 18 in

13 5252?

14      Q.  All right.  Now, do you recall being asked

15 whether this analysis included OTIS data?

16      A.  Yes.

17      Q.  And that there was a suggestion that including

18 that OTIS data might materially alter the calculations

19 reflected in this particular slide?

20      A.  I remember that, yes.

21      Q.  Have you had a chance to evaluate the impact

22 of including that OTIS data in your analysis?

23      A.  I have.

24      Q.  And has it in fact materially changed the

25 figures reflected in this slide?
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 1      A.  No, it's still -- still substantially 95

 2 percent.  It rounds up to 95 percent.

 3      Q.  And did PacifiCare in fact turn over all of

 4 the OTIS data that would enable the Department to

 5 independently perform that calculation?

 6      A.  Yes.

 7      Q.  Switching topics, if we could, to provider

 8 acknowledgment letters, Ms. Berkel.  We spent a lot of

 9 time -- there was a lot of time spent in the context of

10 cross-examination.

11          Now, you testified in your cross-examination

12 that no one at the Department told PacifiCare how to

13 interpret the acknowledgment statute.  Do you recall

14 that testimony?

15      A.  I do.

16      Q.  And you also testified that there was no

17 clarity around the requirement to send acknowledgement

18 letters for paper claims between January 1, 2006 and

19 February 2008.  Do you recall that?

20      A.  I do.

21      Q.  So how is it, then, that PacifiCare and you in

22 particular thought written acknowledgment letters were

23 required when you prepared your December 7th response

24 letter?

25      A.  I thought that because the CDI exam team in
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 1 our offices in Cypress told that to my claims team and

 2 Jose Valenzuela.  And that's where I came away with

 3 that impression and understanding.

 4      Q.  Are you changing your testimony in that regard

 5 from your answers on cross-examination?

 6      A.  No.  I thought Mr. Strumwasser was asking me,

 7 "Didn't CDI tell you" -- "you," meaning the industry,

 8 which would include PLHIC -- "how to handle the new law

 9 in the fall of 2005?"

10          So I did not understand that question to be in

11 the context of my response or the exam.

12      Q.  Now, focusing on your response and the

13 response that you actually prepared, did you ever

14 receive a conclusion by anyone within the company

15 outside of the exam team dealing with the CDI that said

16 written acknowledgement letters were required?

17      A.  No, I didn't.

18      Q.  Did you ever, at the time you prepared your

19 response, see anything in writing internally that

20 stated written acknowledgement letters were required?

21      A.  No, I did not.

22      Q.  I believe your testimony was that you

23 completed a corrective action in connection with

24 provider acknowledgement letters on March 1st of 2008.

25 Do you recall that?
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 1      A.  Yes, that's the day we implemented it, yes.

 2      Q.  Now, when was the date that you told the

 3 Department that you would complete that corrective

 4 action?

 5      A.  I told them that it would be ready by March

 6 1st, 2008.

 7      Q.  When did you tell them that?

 8      A.  In our response December 7th, 2007.

 9      Q.  Did you ever receive any objection with

10 respect to the timing from the Department?

11      A.  No, I never got any feedback at all.

12      Q.  I guess we're talking about roughly 90 days

13 between your letter and when the corrective action was

14 implemented?

15      A.  Yes.

16      Q.  Did the company need that time to implement

17 the corrective action?

18      A.  Yes.  There were a number of things that had

19 to be done to implement that manual process.  We had to

20 define the process, document the procedures, run

21 reports off of RIMS, and develop policies and

22 procedures and do training and be ready for that

23 corrective action implementation.

24      MR. VELKEI:  Okay.  I'd like to, if we can, focus

25 on a couple of the hypotheticals that counsel asked you
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 1 in cross-examination.  There were a series related to

 2 the provider acknowledgment statute.

 3          And Chuck, if it's possible, can we put up the

 4 first hypothetical?  It's actually referred to as the

 5 third hypothetical.

 6      Q.  So, Ms. Berkel --

 7      MR. STRUMWASSER:  What page?

 8      MR. VELKEI:  It is 8025.

 9      Q.  Ms. Berkel, third hypothetical, this is

10 cross-examination question:

11               "Dr. Welby submits a claim

12          on October 1st, never calls the 866

13          number.  Is it PacifiCare's

14          contention that the claim has been

15          timely acknowledged?"

16          And your answer was "Yes."  Could you please

17 explain why you said "yes"?

18      A.  I said yes because the statute requires us to

19 make available the claim received date if the provider

20 wants that information.

21      Q.  Let's go on to the second hypothetical, if we

22 can.  It's at Page 8026, Lines 13 to 24.

23          Okay.

24                    "One more hypothetical:

25               October 1st, the claim is mailed
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 1               by Dr. Welby, and it is received

 2               on October 4th.  But it turns

 3               out that Dr. Welby is a very

 4               fussy doctor, and he calls on

 5               October 3rd and is told, 'We

 6               don't have any record of it.'

 7               Has that claim been

 8               acknowledged?"

 9                    "No."

10                    Question:  "If Dr. Welby

11               is encouraged and says 'Thank

12               you very much,' and hangs up,

13               and it is received on October

14               4th, and Dr. Welby never calls

15               back, has that claim been

16               acknowledged?"

17          And your answer was "yes."  Could you please

18 explain your answer?

19      A.  Well, explaining Line 19, I answered "no"

20 because there was no claim to acknowledge.  We had not

21 received it.

22      Q.  Okay.

23      A.  And in explaining Line 24, I answered "yes"

24 because we had received the claim.  The claim made it

25 into the claims engine and was available for
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 1 acknowledgement if Dr. Welby had wanted to know if we

 2 had received the claim.

 3      Q.  Final hypothetical on Page 8026, beginning at

 4 Line 25, to 8027, Line 14.

 5          Now, I don't know if there was some

 6 transcription error in this answer.  It's a little

 7 convoluted.  But I'm really going to focus on why

 8 Ms. Berkel answered the way she did.

 9          So if we read through it:

10                    "Dr. Welby submits his

11               claim on October 1st" --

12      THE COURT:  "PLHIC."  Oh, sorry.

13      MR. VELKEI:  Q.  -- "PLHIC receives it

14               on October 5th.  The claim gets

15               lost in the mailroom, gets

16               miscoded, and Dr. Welby never

17               calls.  Is it your contention

18               that the time that the claim

19               was timely acknowledged?"

20                    Answer:  "So in this

21               scenario, it is never found?"

22                    Question:  "Yes, or let's

23               just say it wasn't found in the

24               first 15 working days and it

25               wasn't processed in the first
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 1               15 working days."

 2                    "Okay.  So it is found and

 3               it wasn't processed in 15

 4               working days?"

 5                    "That's correct."

 6          And your answer was "yes," it has been

 7 acknowledged.  Can you explain your answer, Ms. Berkel?

 8      A.  So in Line 9, I clearly am answering that the

 9 claim was found.  I'm presuming that it's in the claims

10 engine within the 15 working days of it being received

11 and that it's available to answering the date received

12 if the provider inquires.

13      Q.  Within the PacifiCare system for acknowledging

14 claims through telephone circuits, does the claim have

15 to be processed or adjudicated in order to be

16 accessible to customer service if a provider calls?

17      A.  No, it only has to be received in the claims

18 engine.  It does not have to be processed to be

19 available for acknowledgment.

20      Q.  Let's talk a little bit about member

21 acknowledgements now.  Now, I think we've heard

22 different answers about when that process first -- when

23 the process broke down, process of sending member

24 acknowledgement letters.

25          Have you had an opportunity to check and
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 1 determine when in fact the system stopped working?

 2      A.  I have.

 3      Q.  When was that, Ms. Berkel?

 4      A.  August 2006.

 5      Q.  And what was the reason?

 6      MR. STRUMWASSER:  Excuse me -- as to this and the

 7 previous answer, I believe it's vague as to which

 8 system stopped working.

 9      THE COURT:  Oh, the mailing acknowledgement

10 letters?

11      MR. VELKEI:  For members, member acknowledgment

12 letter process.

13      MR. STRUMWASSER:  Okay.  With the clarification

14 that's fine.

15      MR. VELKEI:  Q.  What was the reason, Ms. Berkel?

16      A.  Although Duncan started planning for the

17 transition in June of 2006, the actual responsibility

18 for printing the file that had the member

19 acknowledgement letter stopped being performed in

20 Cypress at the last day of July of 2006 and

21 transitioned to Duncan in August 2006.

22      MR. VELKEI:  Chuck, if you could put up Slide 27

23 of 5252.

24      Q.  Do you recall being questioned by CDI counsel

25 on the particular calculation of claims that were not



11203

 1 acknowledged within the time frame, the 1172?

 2      A.  I do.

 3      Q.  Now, you were asked about a filter that was

 4 applied for claims after April 1, 2007.  Can you

 5 explain what that was?

 6      A.  Yes, we supplied numerous access database and

 7 claims information to the Department in June in

 8 response to their data request.  And the person that

 9 helped prepare that access database did not have the

10 exact March 13th, 2007 date that member acknowledgment

11 letters began being sent.  So she used April 1st in a

12 conservative position for filtering out RIMS PLHIC

13 member acknowledgment letters as being compliant.

14      Q.  Okay.  Now, have you taken any steps to assure

15 yourself that, in fact, member acknowledgment letters

16 recommenced being sent effective March 13th, 2007?

17      A.  Yes.  I had a conversation with Sue Lookman,

18 who monitors these types of activities for us on RIMS.

19 And she was able to provide me with an e-mail from

20 March of 2007, indicating that she and Jan Wold had

21 actually received member acknowledgment letters from

22 Duncan and had reviewed them in the context of the

23 letters being sent again.

24      Q.  Focusing back on the 1172, I know there was a

25 series of questions related to whether, in calculating
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 1 this number, you had included claims where the

 2 acknowledgment letter was sent but was not sent timely.

 3 Do you recall that questioning?

 4      A.  I do.

 5      Q.  Did PacifiCare, in fact, make a mistake in

 6 counting claims where the -- where the member received

 7 an acknowledgement letter but did so after the 15

 8 calendar days?

 9      A.  Yes, we did make a mistake.

10      Q.  What was the impact of that mistake?

11      A.  We made a mistake by 29.  We should have

12 counted 29 more member acknowledgment letters that were

13 not completed as required.

14      Q.  So what should the correct number be in this

15 chart?

16      A.  I think it should be 1,201.

17      Q.  Is that going to have any material impact on

18 the calculation that's reflected, the percentage?

19      A.  I wouldn't think so.

20      Q.  I'd like to talk just for a minute or two

21 about statements made at the hearing before

22 Commissioner Garamendi on November 1st, 2005.  Do you

23 recall being asked a series of questions about that

24 particular hearing?

25      A.  I do.
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 1      Q.  Ms. Berkel, were you at that hearing?

 2      A.  I wasn't.

 3      Q.  Were you involved in preparing the officers

 4 who attended that meeting?

 5      A.  No.

 6      Q.  Were you involved in any capacity in helping

 7 prepare the materials or the officers who actually

 8 attended and testified at that meeting?

 9      A.  No.

10      Q.  So do you have any real basis to testify about

11 what the intent of those particular persons were at the

12 time they made those statements on November 1st, 2005?

13      A.  No.

14      Q.  I believe in cross-examination you talked

15 about your belief that some of these comments related

16 to HMO.  Would that be surprising to you?

17      A.  No, it's not surprising to me.

18      Q.  Why not, Ms. Berkel?

19      A.  Because there are other documents between the

20 California Department of Insurance and PLHIC that make

21 reference to HMO data.

22      Q.  And what other documents are you referring to?

23      A.  The California DOI PLHIC United undertaking

24 document has many undertakings that are an exact

25 cut-and-paste from the Department of Managed Healthcare
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 1 undertakings.

 2      Q.  And these are the undertakings that you

 3 signed?

 4      A.  Yes.

 5      Q.  Now, focusing on the subject matters of what

 6 was presented at the hearing, were those subject

 7 matters -- were certain commitments made in writing

 8 with regard to those subject matters ultimately?

 9      A.  Not that I know of.  Only what's in the

10 undertaking document.

11      Q.  Has the CDI, to your knowledge, ever taken the

12 position that they expected compliance with statements

13 made at that hearing as opposed to the actual written

14 document that was signed by the parties?

15      A.  No, not that I know of.

16      Q.  Turning then, if we can, to the 2007 MCE,

17 Ms. Berkel, I believe you testified that you didn't

18 know whether PLHIC had ever received an audit testing

19 plan from CDI in connection with that examination.  Do

20 you recall that testimony?

21      A.  I do.

22      Q.  Have you had an opportunity to look and

23 determine whether in fact PLHIC received such an audit

24 testing plan?

25      A.  Yes.  I talked to Jose Valenzuela.  We never
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 1 did receive a specific understanding or audit testing

 2 plan from the DOI, although we had one from the

 3 Department of Managed Healthcare.

 4      Q.  Is that a typical or unusual in your opinion?

 5      A.  Yes.

 6      Q.  You were also asked by CDI counsel about the

 7 process, the general process within PacifiCare and

 8 United, for assigning teams to a particular regulatory

 9 investigation.  Do you recall that questioning?

10      A.  I do.

11      Q.  And I believe your testimony was you didn't

12 know what that general process was?

13      A.  Correct.

14      Q.  Do you in fact know why you were specifically

15 chosen to head up this particular regulatory

16 investigation?

17      A.  I do.

18      Q.  What was the reason, Ms. Berkel?

19      A.  Well, by the time that the exam started, I had

20 already had many meetings with both the Department of

21 Managed Healthcare and the California Department of

22 Insurance as CFO.  I was leading many efforts to

23 self-initiate rework, and I had a lot of knowledge

24 about the things that we were doing and that we had

25 self-disclosed earlier in the year to them before they
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 1 initiated their examination.  So it was logical that I

 2 be an integral part of that team.

 3      Q.  Specifically referencing Exhibit 627 --

 4          And Chuck, if you could just put that on the

 5 screen so we can put it in context.  And if anyone

 6 would like a copy, please just let me know.

 7          Do you remember testifying in connection with

 8 that exhibit that you proposed that PacifiCare, quote,

 9 "admit its problems," unquote, to CDI and other

10 regulators in meetings?

11      A.  I do.

12      Q.  Has PacifiCare in fact admitted problems to

13 those regulators?

14      A.  Yes, we did.

15      Q.  What about the CDI in particular?

16      A.  Of course we did.

17      Q.  When did that first happen?

18      A.  When we met with them in -- I think it was

19 early March of 2007.

20      Q.  And did these meetings occur before you

21 received notice of an audit or intention to come to the

22 premises?

23      A.  It was.

24      Q.  You also testified, I believe, that you

25 thought it appropriate to apologize to the CMA.  Do you
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 1 recall that?

 2      A.  I do.

 3      Q.  Why do you think PacifiCare needed to

 4 apologize to the CMA?

 5      A.  Well, we're in the healthcare business.  We

 6 want to be good -- we want to have good partnerships

 7 with our providers.

 8          And with an organization like the California

 9 Medical Association that's well respected and has a lot

10 of political clout, it's important that we have a good

11 relationship with them.

12          I think that the implementation of an

13 escalated issues path was something that probably could

14 have been avoided and probably didn't need to be

15 necessary.  But we did it nonetheless to support them

16 and build that relationship.

17          So my personality makeup is, if we make a

18 mistake and we're not being good partners in that

19 relationship, that it would be appropriate to

20 apologize.

21      Q.  Should we infer from that testimony,

22 Ms. Berkel, that the CMA had no participation in

23 overblowing the situation or making unfounded

24 allegations about widespread misconduct by

25 PacifiCare-United?
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 1      MR. STRUMWASSER:  Objection, no foundation,

 2 irrelevant, incompetent.

 3      THE COURT:  Overruled.  We've talked about it

 4 before.  I think it's unnecessary.  Because --

 5      MR. STRUMWASSER:  And unnecessary.

 6      THE COURT:  Because we talked about it before.

 7      MR. VELKEI:  I just want to clarify her testimony,

 8 your Honor.

 9      THE COURT:  All right.

10      THE WITNESS:  I think that any inference would be

11 unfair.

12      MR. VELKEI:  Q.  Now, in the course of your

13 direct, you offered testimony on evaluation and

14 analysis of the number of escalated issues that

15 actually impacted PLHIC or involved PLHIC through the

16 end of 2007.  Do you recall that?

17      A.  I do.

18      Q.  You were asked by CDI counsel about whether

19 you had undertaken the same analysis for periods

20 subsequent to 2007.  Do you recall?

21      A.  I do.

22      Q.  Have you had an opportunity to look and

23 determine whether there were any escalated issues after

24 2007 through to the present that impacted or involved

25 PLHIC?
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 1      A.  I have.

 2      Q.  And what was the conclusion of how many

 3 complaints, if any, involved PLHIC after 2007?

 4      A.  There were 15.

 5      Q.  Through to the present?

 6      A.  The report seems to be through July 31st,

 7 2010.

 8      Q.  When was the last such complaint that was

 9 received involving PLHIC, to your knowledge?

10      A.  November 2008.

11      Q.  Switching gears, if we can, to talk just

12 somewhat about resources.  I know we spent a lot of

13 time on the subject, so I'll touch on it only briefly.

14          To your knowledge, Ms. Berkel, were there

15 sufficient resources in place to handle the new day

16 claims processing for RIMS and, in particular, PLHIC

17 PPO?

18      A.  There were.  Our new day claims payment

19 turnaround time is in excess of 99 percent.  There were

20 adequate resources, yes.

21      Q.  What, then, was the issue, in your opinion?

22      A.  The issue was how we were self-initiating

23 rework and our sweeping of everything and not being

24 fine-tuned only on claims that have a change in the

25 pricing.
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 1      Q.  When you say your sweeping of everything and

 2 not being fine-tuned, what do you mean by that?

 3      A.  Yeah, yeah.  So we were taking any issue we

 4 thought had a defect, and we were identifying that for

 5 a rework project.

 6          In that time frame, the reports that we were

 7 running were capturing the provider that was impacted

 8 but not narrowly defining only the billed procedures

 9 that would have an impact or the time frame that was in

10 question for the contract loading issue.

11          So the claims reports that we were pulling

12 were too broad, and that meant that our claims

13 examiners were looking at a number of claims that were

14 priced correctly the first time, and only a small

15 subset actually had additional claims adjudication

16 required.

17      Q.  There seems to be some confusion.  You offered

18 testimony that the number of PLHIC's -- forgive me --

19 PLHIC claims handlers in Cypress that were affected by

20 the layoffs was roughly 20, 22 employees total.  Do you

21 recall that testimony?

22      A.  I do.

23      Q.  And there seemed to be some confusion about

24 where you derived that information.  So have you now

25 had an opportunity to go back and understand precisely
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 1 how many PLHIC claim handlers in Cypress were impacted

 2 by those layoffs?

 3      A.  Yes.  I went back and researched that, and

 4 what I found was that Ellen and I, in the summer of

 5 2009, in response to a California Department of

 6 Insurance request for the 2009 examination, we had

 7 prepared an analysis of every FTE working on RIMS.

 8          And that request by the Department of

 9 Insurance was for six or seven different data points

10 beginning December 31st, 2005.  So we were able to use

11 that detailed staff, name-by-name analysis to quantify

12 that 22 of them in Cypress related to PLHIC.

13      Q.  Turning, if we can, briefly to Exhibit 455,

14 which was your memo on personnel issues.

15          If you could, Chuck, the last paragraph, "My

16 overall concern is that, with no significant migration

17 completed, we have lost substantial historical

18 knowledge across all segments, states, and functions."

19          Now, in the context of cross-examination, the

20 question was asked of you, "Couldn't 'segments' include

21 PPO?"  And your answer was "yes."  Do you recall that?

22      A.  I do.

23      Q.  Being the author of this document, Ms. Berkel,

24 did it in fact, in your mind, include PPO, this

25 reference to "segments"?
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 1      A.  No.  I was, again, focused on HMO migration.

 2 My reference to "segments" means commercial and

 3 Medicare, both which have HMO NICE migration to United

 4 platform implication.

 5          Our other segments are specialty product

 6 company, our pharmacy benefit management company.  And

 7 those also have NICE migration implications because our

 8 HMO products are sold with prescription drug coverages

 9 and also sold with dental, vision, life, disability, et

10 cetera.  So my focus on segments was still in the

11 context of NICE migrating to United platform.

12      Q.  And just to close the loop on that, does HMO

13 cut across all segments, states, and functions?

14      A.  It does.

15      Q.  Did you have any responsibilities for

16 migrating RIMS at the time you represented this memo?

17      A.  There were no plans to migrate PLHIC off of

18 RIMS to United platform, no.

19      Q.  Switching gears, if we can, to talk about

20 Exhibit 632, and I think this was the reference to

21 banging your head.  Do you remember questions about

22 banging your head, Ms. Berkel?

23      A.  I do.

24      Q.  So I'd like to direct your attention, if we

25 can, to some particular testimony.  And I want to see
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 1 if we can get some clarity on the answer that you gave.

 2 And it begins at 8098, Line 18 through 8099, Line 3.

 3          All right.

 4                    Question:  "You know,

 5               Ms. Berkel, I really didn't ask

 6               if the 40,000 would lead to

 7               perfection."

 8          And maybe it would make sense, if we can, to

 9 put this in context -- I'm sorry, Chuck.  Could you

10 switch back to the document and go to Page 2 of that

11 document?

12          Okay.  So the "Budget for screw ups," "This

13 week's bang my head against the wall:  It would cost

14 40,000 more to have Lason index secondary claim

15 documents to allow ACME personnel the ability to search

16 and match...When a clean commercial claim is paid late

17 in Texas, we revert to billed charges."

18          So with that context in mind, Ms. Berkel, I'm

19 going to read to you the question and your answer.

20                    Question:  "You know,

21               Ms. Berkel, I really didn't ask

22               if the 40,000 would lead to

23               perfection.  I asked whether the

24               40,000 would help you avoid at

25               least some instances in which
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 1               claims were not timely paid under

 2               the statute."

 3          I'll skip the colloquy, my being overruled.

 4                    Answer:  "Um, yeah.  And I

 5               want you to know that I, we did

 6               this.  We absolutely did this."

 7                    "So the answer's yes?"

 8                    "Yes."

 9          Could you please explain, Ms. Berkel, what you

10 meant when you said "yes"?

11      A.  I meant that we spent $40,000 to index

12 secondary documents using our Lason resources.  And so

13 when I answered that question in my prior testimony, I

14 went back and had some more conversations, and what I

15 learned is that there's a distinction between

16 non-keyable correspondence and secondary documents.

17          Non-keyable correspondence flows through Lason

18 and is received in our regional mail operations.  And

19 they flow through the DocDNA system and are used --

20 oftentimes are used in the claims adjudication process.

21          Secondary documents are received inside the

22 company, not through the regional mail office, not

23 through Lason.  And when they come in, usually through

24 customer service, they're used in the claims

25 adjudication process.  And after the claim has been
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 1 used in the adjudication process, we send them to Lason

 2 to be indexed and stored.

 3          So in this context, I answered incorrectly

 4 because this fact pattern means the documents in

 5 question at the time had already been used.  And

 6 indexing them and storing them did not impact claims

 7 payment timeliness.

 8      Q.  So I'm going to ask you the question that I

 9 believe counsel for CDI asked.  Would this fix,

10 implemented earlier, have eliminated some of the claims

11 paid after 30 working days?

12      A.  I don't believe so, no.

13      Q.  So when you state -- when you're referencing

14 "When a clean claim is paid late in Texas, we revert to

15 billed charges," what were you referring to there?

16      A.  Well, I thought that this was related to the

17 non-keyable correspondence coming through the Lason

18 process.  Those documents are indexed and sorted at the

19 time that they're received in Lason.  And so this

20 second step that I'm trying to fund here happened from

21 day one with Lason.

22      Q.  So was your understanding incorrect at the

23 time you prepared this document?

24      A.  I was assuming that "secondary document" was a

25 synonym for "non-keyable claims correspondence."  And
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 1 it is not.

 2      Q.  Okay.  I'd like to move down, if we could, to

 3 the bottom of the page.  I think it's "Budget," "Get

 4 real on what it takes to 'keep the lights on.'"

 5          First of all, I want to focus on your

 6 testimony, Ms. Berkel.  Do you remember testifying that

 7 the first draft of the 2008 KTLO budget wasn't

 8 realistic?

 9      A.  I do.

10      Q.  Was the final budget a realistic one in your

11 opinion?

12      A.  It was.

13      Q.  Could you explain the context of what's going

14 on here?

15      A.  This particular document is an outline of my

16 to-dos when I was in Minneapolis in October of 2007.

17 This section is relating to a conversation I had with

18 Bob Dufek.

19          Bob Dufek runs the operational maintenance

20 team for IT.  And it covers PacifiCare platforms.  And

21 I was talking to him about a selling, general, and

22 administrative budget -- not a capital budget -- for

23 minor fixes to PacifiCare technology assets.

24      Q.  Should we infer from this reference that, even

25 if -- assuming the focus is on maintenance, that RIMS



11219

 1 was not receiving the appropriate maintenance that it

 2 needed?

 3      A.  No, you shouldn't assume that.

 4      Q.  Going on, if we can -- actually, moving up the

 5 page to the second bullet point under OM, and there's

 6 reference under the second sub-bullet, "Partial fee

 7 schedule load has corrupted 35,000 PHS MSPS fee

 8 schedules."

 9          Do you see that reference, Ms. Berkel?

10      A.  I do.

11      Q.  Did this corrupted fee schedule issue affect

12 PLHIC claim handling in any significant way, to your

13 knowledge?

14      MR. STRUMWASSER:  Objection, vague as to

15 "significant."

16      THE WITNESS:  No.

17      THE COURT:  I'll allow it.

18      THE WITNESS:  No.  This was a defect that happened

19 over a weekend and was corrected before business began

20 again.  It had no claims impact.

21      MR. VELKEI:  Q.  What about the reference to "RIMS

22 restore took five days because human error brought in

23 mismatched files"?  Did this have a significant impact

24 on claims handling -- PLHIC claims handling?

25      A.  It did not.  We talked about this a couple of
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 1 weeks ago.  A thunderstorm took out our data center on

 2 a late Saturday night.  The RIMS engine was not

 3 restored until close of business on Wednesday, so three

 4 working days, five total calendar days.

 5          And the reason it took that long is because

 6 the first restore picked up the wrong backup tape.

 7      Q.  How many claims were impacted during the 2007

 8 MCE period, if any?

 9      A.  None.  Neither of these were items that

10 occurred in the 2007 MCE period.

11      Q.  Now, the references to a power outage,

12 Ms. Berkel -- and I believe you referred to it as an

13 act of God -- has there been anything like it affecting

14 RIMS since that time?

15      A.  No.

16      Q.  In your opinion, did the company's response to

17 that power outage reflect inadequate maintenance of the

18 RIMS system?

19      A.  No.  I think our response could have been

20 better.  We could have used the correct tape the first

21 time.  But the maintenance of RIMS, the version of

22 RIMS, all of that had nothing to do with the speed with

23 which we restored it.

24      Q.  Switching then, if we can, to another

25 document, which is Exhibit 460.
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 1          Chuck, if you could put that up on the screen.

 2          And I'm going to ask you for some

 3 clarification of some testimony related to

 4 Headline No. 3, third bullet point, "PHS systems have

 5 not had adequate maintenance since August 2005."

 6          This is on Page 8128.

 7                    Question:  "Third bullet,

 8               PHS systems haven't had

 9               adequate maintenance since 8

10               of 2005.  Do you see that?"

11                    Answer:  "I do."

12                    Question:  "Sitting

13               here today, do you think that

14               is a true statement?"

15                    Answer:  "I do for RIMS."

16          And then you go on with some additional

17 testimony.  Do you remember that testimony, Ms. Berkel?

18      A.  I do.

19      Q.  What did you mean when you said, "I do for

20 RIMS"?

21      A.  Well, I think I answered the wrong question.

22 So what I meant to say is RIMS has been adequately

23 maintained.

24          And I had previously testified to this

25 document that, when I met with Laura Ness and Dirk
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 1 McMahon and Dan Schumacher in October of 2007, I got a

 2 better understanding of how things work, where the

 3 budgets are, how things are maintained.  And so my

 4 premise, particularly on Page 2 of this document, was

 5 all incorrect.

 6      Q.  Let's switch gears to Lason.  And I promise

 7 you we will touch on it only briefly.

 8          Do you remember being questioned about whether

 9 senior management was critical of Lason?

10      A.  I do.

11      Q.  And your answer was no, Ms. Berkel?

12      A.  Correct.

13      Q.  You were then presented by CDI counsel Exhibit

14 565, which is an e-mail from Mr. McMahon, talking about

15 micro managing Lason into the ground.

16          Chuck, could you actually do the first half of

17 that and blow it up a bit?  That's perfect.

18          Do you recall being questioned about the

19 statements made by Mr. McMahon in this document?

20      A.  Ask me that again, please.  Sorry.

21      Q.  Do you remember being asked questions about

22 this particular document?

23      A.  I do.

24      Q.  Focusing on your testimony that you didn't

25 believe -- you don't believe senior magnet was critical
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 1 of Lason, do you think this exhibit is consistent or

 2 inconsistent with your prior testimony?

 3      A.  I say it's consistent with my prior testimony.

 4      Q.  What do you think Mr. McMahon meant when he

 5 said "micro manage them into the ground"?

 6      A.  I think he's saying to Ellen, Steve Auerbach,

 7 Doug Smith and to me that we need to do our job

 8 managing Lason, being clear with them what the

 9 instructions were, and making sure that our contract

10 had performance guarantees that were consistent with

11 what our own internal expectations were.

12      Q.  Did Mr. McMahon have any concern that,

13 assuming these expectations were made clear, that Lason

14 would not be able to perform?

15      A.  Mr. McMahon knew that Lason was performing

16 well within the context of all of its other

17 relationships with United and clearly expected them to

18 do what we asked them to do.

19      Q.  I'm going to change topics and talk about

20 outsourcing.  And frankly, I hate to even address this

21 issue because I don't see any concern about outsourcing

22 to foreign countries.

23          But there was some discussion about

24 outsourcing to India in particular.  And there was a

25 reference, Department counsel said he was not sure
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 1 whether PacifiCare outsourced customer service to

 2 India.  And I suggested that he ask you that directly,

 3 and he said I should save it for my re-direct.  So here

 4 we are today.

 5          Does PacifiCare in fact outsource its customer

 6 service to India?

 7      A.  No, none of the PacifiCare health systems

 8 legal companies have ever been outsourced to India for

 9 customer service.

10      Q.  Where is customer serviced based for

11 PacifiCare?

12      A.  Customer service is based in San Antonio,

13 Texas under Marty Sing, and we have used the vendor

14 Westell Corporation in Huntsville, Alabama for many,

15 many years, both preceding United's acquisition of

16 PacifiCare.

17      MR. VELKEI:  Okay.  Why don't we talk about

18 matching.

19          And then, your Honor, I think it's an

20 appropriate time to take a break.  And we'll be done

21 today, by the way.

22      THE COURT:  All right.

23      MR. VELKEI:  Q.  We've heard a couple different

24 types of matching for member eligibility matching and

25 provider matching.  So I want to start with the member
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 1 eligibility matching.  And I want you to explain, if

 2 you could, what the process is for matching members at

 3 the outset of receipt of a claim.

 4      A.  Well, when EDI or a paper claim is received,

 5 the first step is to determine if the member is ours,

 6 what product they're eligible on, and that routes the

 7 claim to the correct claims platform.

 8      Q.  Okay.  Now, we heard about FETrain.  There was

 9 a lot of questioning about FETrain.  Could you explain

10 what FETrain is?

11      A.  FETrain is a tool, a look-up tool, that can be

12 used to identify where a member is eligible on a

13 real-time basis.

14      Q.  Now, there was a number of questions directed

15 about whether this particular tool was ever

16 implemented.  And I want to start with Exhibit 554, if

17 we could.  And if we could just focus on that first --

18 the last e-mail in the chain.

19          Now, there's reference in here to the $65,000

20 cost of FETrain.  What was the issue reflected in 554?

21 Was it the cost for the upgrade?

22      MR. STRUMWASSER:  Excuse me, you mean 5554?

23      THE COURT:  That can't be.

24      MR. VELKEI:  In 554, right?

25      Q.  So what was the issue reflected in Exhibit
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 1 554, was it the cost of the tool?

 2      A.  No.  Steve Parsons is inquiring, how do we

 3 implement this tool in an off-cycle IT implementation

 4 release.  It's about timing.

 5      Q.  You were asked and, I guess, Ms. Vonderhaar

 6 was asked whether this particular tool was ever

 7 implemented.  Have you had a chance to determine

 8 whether in fact FETrain was implemented at PacifiCare?

 9      A.  It was.

10      Q.  When was it first implemented, Ms. Berkel?

11      A.  It was first implemented in March and April of

12 2008 on a pilot basis.  It was fully launched May 1st,

13 2008 for all of PacifiCare Health Systems.

14      Q.  So it would be within months of this

15 particular memo?

16      A.  It was.  And this is just a tool that helped

17 accelerate member eligibility information.  It wasn't

18 something that changed the step.  It just helped us

19 improve the performance of that step.

20      Q.  Understood.  And my question is simply, was

21 the change in fact implemented sometime shortly after

22 this particular e-mail was prepared?

23      A.  It was.

24      Q.  What was used by Lason prior to implementation

25 of FETrain?
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 1      A.  There was a membership file that was updated

 2 periodically, but it wasn't real-time information.

 3      Q.  Okay.  And I'm going to call it a static

 4 report, for lack of a better term.

 5          Did the existence of this static report as

 6 opposed to FETrain, in your opinion, contribute to any

 7 of the alleged problems that are being discussed in

 8 this proceeding?

 9      A.  No.

10      Q.  We've also heard reference to AS400.  Is that

11 the same thing as FETrain?

12      A.  It is not.

13      Q.  What is AS400?

14      A.  AS400 is the Prescription Solutions hardware

15 that manages prescription drug eligibility information.

16 We use that system as part of our preexisting condition

17 claims review.  And that was a corrective action step

18 we took in the summer of 2008.

19      Q.  And what kinds of claims is that corrective

20 action utilized for?

21      A.  So we use the AS400 if we have a claim that is

22 subject to preexisting condition review because the

23 member's new and we have no prior health insurance

24 information.

25          So we'll do one final check of the
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 1 Prescription Solutions eligibility information to make

 2 sure that that member didn't have an HMO policy or a

 3 PacifiCare Life Assurance Company policy.

 4      Q.  Okay.  Other than its use in claims handling

 5 for claims implicating a preexisting exclusion, is this

 6 applied with regard to claims handling for PLHIC PPO?

 7      A.  We only use the AS400 for preexisting

 8 condition claims on RIMS.

 9      Q.  Let's talk a little bit, if we can, about

10 provider matching.  Can you explain the process of

11 provider matching, what that means?

12      A.  So once the claim has been routed to the claim

13 engine, a significant step prior to pricing the claim

14 is finding what provider record to match it to.

15          So we're looking to see if we have a par

16 contracted provider record for that date of service.

17 And even if we don't have a par record, we're looking

18 for what's the appropriate nonpar pricing mechanism to

19 use.

20      Q.  Are there certain steps to match the claim

21 with a particular provider and fee schedule?

22      A.  There are three basic ways a claim is matched

23 to a provider record.  First is the RIMS engine will

24 systematically match on tax identification number, the

25 name of the provider, and the billing address of the
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 1 provider.  And many of them match in that systematic

 2 process.

 3          If it doesn't, then Lason is used.  This is

 4 not part of the mailroom.  Lason is used to manually

 5 look up and attempt to match those that don't precisely

 6 match because of a difference in the name or the

 7 billing address.

 8          And then, if Lason is unable to provide a

 9 match, then a third team, the contract loading team

10 called network data management, is used for the last

11 step of provider matching.  So the last stop is network

12 data management.  They will make a match and a

13 determination.

14      Q.  Let's go back, if we can, to 554.

15          And Chuck, if you could actually just blow

16 up -- it says "Ami and Joe" in that first paragraph.

17          Now, Ms. Berkel, do you remember testifying

18 about these 74,000 paper claims in California, Oregon,

19 and Washington having match issues?

20      A.  I do.

21      Q.  To be clear, what claims --

22          And Chuck, if you could just -- says, "About

23 74,000 have match issues, a huge 62 percent."

24          To be clear, what claims did this include,

25 Ms. Berkel?
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 1      A.  This includes all of the legal companies of

 2 California, Oregon, and Washington.  So three HMOs; at

 3 least two, perhaps more, PPO companies; our ASO

 4 customers; both commercial and Medicare.

 5      Q.  Were these claims misrouted as a result of

 6 this issue?

 7      A.  No, this is not discussing any kind of a

 8 misrouting at all.  It's basically focused in on a step

 9 that's happening that allows a final adjudication to

10 proceed.  So we're working on a process improvement to

11 take additional time out of the equation and use new

12 tools, new processes to speed up a member match or

13 provider match.

14      Q.  Were additional tools and processes used to

15 address this issue?

16      A.  Yes.

17      Q.  Focussing on the contract loading piece of it,

18 which I guess would be the third step, you testified

19 that you asked Mr. Kaja for additional network

20 resources related to this issue.  And this was in the

21 context of Exhibit 5258.  Do you remember that?

22      A.  I do.

23      Q.  And were these resources actually provided?

24      A.  Yes, they were.

25      Q.  Was this a temporary issue or more systemic
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 1 issue, the issue that was described with regard to

 2 Mr. Kaja in 5258?

 3      A.  It was a one-time issue where the inventory

 4 had built up, and I was asking him to work that down

 5 and get it back into normal inventory and turnaround

 6 time levels.

 7      Q.  In your opinion, sort of touching on the two

 8 issues, sort of the Lason initial effort to match and

 9 then the contract loading issue, in your opinion, did

10 any of these -- either of those two issues contribute

11 to any of the so-called late claims that are at issue

12 in this proceeding?

13      A.  I do think it's possible that there could be a

14 claim or two in that bucket from this process, if it

15 took more than 42 -- more than 30 working days.

16          So I do think it's possible.  But these steps

17 that we're describing here generally happen in the

18 first five, no more than seven or ten days.  And that

19 still gives us many, many days to adjudicate a PLHIC

20 claim within the 30-working-day requirement.

21      MR. VELKEI:  I think it's a good time to take a

22 break, if it's okay with the Court.

23      THE COURT:  All right.

24          (Recess taken)

25      THE COURT:  Go ahead.
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 1      MR. VELKEI:  Q.  Ms. Berkel, I want to focus, if

 2 we can, on Exhibit 5265.

 3          Chuck, maybe you can just put that up.

 4          And I want to start with this concept of

 5 underestimating the complexity of the migration.  And

 6 there was a series of questions about whether that

 7 implicated anything more than HMO.

 8          And I want to focus you on a particular

 9 question that was asked of you.  It's at 10518.  And

10 this is in response to your view that you were

11 referencing HMO when you talked about underestimating

12 the complexity of migration.  Do you recall that?

13      A.  I do.

14      Q.  What strikes me about that answer is the only

15 consequence of underestimating the HMO piece was that

16 you spent some time and money on a migration that never

17 happened, right?

18          Ms. Berkel, in your opinion, were there

19 serious consequences of underestimating the HMO piece

20 that justified all of the work you were doing in the

21 summer of 2007?

22      A.  Absolutely.

23      Q.  Could you describe on some general level what

24 some of those consequences were?

25      A.  Well, there was a consequence of being able to
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 1 grow our HMO business and have a higher percentage of

 2 the California market share.  So we had publicly told

 3 our customers to expect United platform technology from

 4 an HMO perspective.

 5          And here we are in the summer of 2007, and we

 6 don't have that, and we're a long ways away from

 7 deciding what we're going to do for HMO products.  So

 8 our credibility in the marketplace had been damaged.

 9      Q.  Was substantial time and money in fact spent

10 by the company in terms of contemplating a migration of

11 HMO?

12      A.  Yes, there were substantial resources.  There

13 were substantial investments in technology that we have

14 made, from an HMO perspective, to make it look as if

15 the front-end case installation is a single process

16 with United platform.

17          So there have been numerous projects, numerous

18 stops and starts to HMO migration planning, some of

19 which we have done.

20      Q.  Now, focusing on the consequences that you

21 talked about, did you find the same consequences to be

22 true on the PPO side during this time period?

23      A.  No, we didn't have the same consequences

24 because we launched the United product in May of 2006.

25 And the technology that United platform had and that we
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 1 talked about in our public hearings was delivered very,

 2 very early on into the ownership by United and was

 3 available and was being sold.

 4      Q.  I'd like to turn, if we can, to synergies and

 5 CTN.

 6          And if you could stay on that document, Chuck,

 7 and just turn to the next page.  And if we could focus

 8 on "Going in position issues," start at the "Care Trust

 9 Network transition impact."

10          All right.  I want to go to the third

11 sub-bullet point, "Synergies defined expected

12 California contract remediation to result in millions

13 of healthcare costs savings."

14          I felt like there was a lot of questioning

15 around this particular issue.  And I wanted to see if

16 we could get some clarity on exactly what it is you

17 meant when you made this statement.

18      A.  So one of the synergy goals established was to

19 assume that the combination of United and PacifiCare

20 Health Systems would allow us to negotiate overlap

21 providers at a lower rate.  And the synergy goals were

22 largely around California hospitals.

23          We did not achieve those synergy goals as

24 expected.  So for example, University of California San

25 Francisco not only refused to let the PacifiCare rate
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 1 prevail for United customers, but insisted on a higher

 2 unit cost than in the past from CTN.

 3      Q.  So when you say "overlap providers,"

 4 Ms. Berkel, what do you mean by that?

 5      A.  The providers that PacifiCare had and that CTN

 6 had were overlapped, largely on hospitals.

 7      Q.  So we're not talking about the gap providers

 8 meeting those that needed to be recontracted?

 9      A.  Correct.  This is not a discussion -- the

10 synergies were not materially focused on the gap

11 providers.  They were focused on overlap hospitals.

12      Q.  What do you base that on?

13      A.  Well, I was CFO at the time, so I was

14 measuring and reporting and reviewing our results in

15 contract negotiation renewals for existing PacifiCare

16 hospital systems.

17      Q.  Just generally speaking, do you think there's

18 anything wrong with trying to get rates lower than CTN?

19      A.  No, I don't.

20      Q.  Is it a bad thing?

21      A.  It's a good thing.  It means our premiums

22 would stay in line, perhaps even decrease, depending on

23 how successful we were with that strategy.

24      Q.  In your opinion, were the CTN rates

25 competitive with what the other major companies were
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 1 paying in California?

 2      A.  No.  By definition, a leased network is going

 3 to cost more than what the rest of the California

 4 competitors do.  So the CTN rate is not Blue Shield's

 5 rate.  It's Blue Shield's rate plus a rental network

 6 fee.

 7      Q.  There were a number of questions -- I think

 8 this was early on in your cross-examination -- that

 9 were directed to this issue about, under the consent

10 decree, United not being able to use the CTN rate

11 information in it's recontracted networks.  Do you

12 recall the line of questions?

13      A.  I do.

14      Q.  The questions were asked about why United

15 would ever have access to that rate information.  I

16 just want to ask you a few questions on that subject,

17 Ms. Berkel.

18          Under the CTN network, who processed the

19 claims, United or CTN?

20      A.  United.

21      Q.  Would that mean that the contract information,

22 meaning the CTN contract, was actually in United's

23 system?

24      A.  Yes.

25      Q.  Who sent providers the checks, United or CTN?
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 1      A.  United.

 2      Q.  So in the context of recontracting, how did

 3 United ensure that the folks in the field didn't have

 4 access to that information?

 5      A.  So there were walls -- you know, processes put

 6 in place to ensure that historical information under

 7 the CTN contracts was not provided to those that were

 8 negotiating rates with the gap providers.

 9      MR. VELKEI:  Okay.  Chuck, going back to the same

10 document, just wanted to move all the way, if we could,

11 to 91946.  And if you could just blow up the section

12 "July to December 2006."

13      Q.  We spent a fair amount of time talking about

14 this consolidation of accounting in Minnesota.  And I'd

15 like to refer you to your testimony where you talked

16 about the distinction and complexity between HMO and

17 PPO.

18          Specifically, you testified that there were 12

19 models for HMO and a single model for PPO.  Could you

20 please explain the significance of that testimony in

21 the context of what's written here?

22      A.  So PPO is a single contractual risk

23 arrangement where the legal company has full risk for

24 medical services that are covered under the policies.

25 So a single summary of historical claim payment
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 1 patterns can be used to estimate

 2 incurred-but-not-reported healthcare costs for closing

 3 books.  So a single IBNR model is prepared for PLHIC.

 4          For PacifiCare of California, because of the

 5 use of capitation and the complex financial

 6 arrangements, PacifiCare of California does not have

 7 the financial risk for every type of healthcare

 8 service.  So for commercial, there are six actuarial

 9 models.  And for Medicare there are six actuarial

10 models.

11          So in the context of writing this document, I

12 was referring that every month I was reviewing 12

13 actuarial models per legal HMO company.  And with the

14 move of accounting, I lost granularity not to the IBNR

15 models but to variance analysis that I was used to in

16 closing the books that would help me understand what

17 was happening in HMO in its six different risk-type

18 arrangements.

19      Q.  Just to close the loop, Ms. Berkel, did the

20 consolidation that you talked about of accounting in

21 Minnesota impact your ability to predict, model,

22 evaluate the PPO side of the business?

23      A.  No.  The actuarial process continues to be in

24 Cypress, California.  And the people that do that are

25 the same people that did it in 2005.
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 1      Q.  Now, you were asked -- there's a reference to

 2 operational issues having slowed down claims payment.

 3 And it was your testimony, Ms. Berkel, the slowdown was

 4 predominately felt by HMO.  Do you recall that?

 5      A.  I do.

 6      Q.  And in response to that, Mr. Strumwasser put

 7 in front of you Exhibit 666.

 8          Chuck, could you put that on the screen.

 9          All right.  So do you recall being questioned

10 about this particular document, Ms. Berkel?

11      A.  I do.

12      Q.  And there are references within the document

13 to a slowdown in HMO of 14 percent and a slowdown in

14 PPO of 24 percent during the period in question.

15          In your opinion, Ms. Berkel, are those

16 statistics inconsistent with your conclusion that the

17 issue was predominantly one for HMO?

18      A.  No, it wasn't inconsistent.  I was answering

19 that question in the context of healthcare costs, IBNR

20 restatements, and changes in estimates.  And the

21 magnitude of HMO obviously dwarfs the magnitude of PPO

22 because of the significant difference in the membership

23 size.

24          So in the context of this document, I was

25 answering it from a finance perspective.
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 1      Q.  Focusing, if we can --

 2          Go to the next page.  And in the middle -- I'm

 3 sorry.  If we go back to 5265, and it would be 947.

 4          You see under "All of 2006," midway page, "PHS

 5 fee schedules not adequately maintained/updated,"

 6 "Significant rework projects continue."

 7          I want to focus you on a question and answer.

 8 You were asked how the scheduled maintenance could be a

 9 very, very small issue and still result in significant

10 rework projects.  Do you recall that testimony,

11 Ms. Berkel?

12      A.  I do.

13      Q.  Or questioning?  And your answer was, "Because

14 our ability to fine-tune and report only to the claims

15 that are impacted is very challenging with the fee

16 schedule."

17          Could you please explain what you meant by

18 that?

19      A.  Yes.  So a fee schedule will have hundreds of

20 billed procedures and their corresponding allowed

21 amount.  Maintaining a fee schedule means, as the

22 industry adds new billable procedures, the fee schedule

23 gets updated for that new billable code with its

24 corresponding allowed mapped.

25          What I was trying to articulate was that we
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 1 should have run reports for the providers that had fee

 2 schedules that were maintained.  But we should have

 3 said in those reports, "Just give us these" -- "the

 4 list of new CPT codes."

 5          We did not run our reports to that narrow

 6 list.  We ran it to the tax identification number that

 7 had the fee schedule that was maintained.  And that

 8 meant the San Antonio claims team was looking at billed

 9 procedure codes that did not get a change in allowed

10 amount.  Therefore, very few claims -- because we swept

11 too big in the claims we asked them to research, only a

12 handful of those claims actually needed to be

13 reprocessed because new procedure codes aren't widely

14 billed initially anyway.

15      Q.  Okay.  Sort of moving off that topic and

16 talking generally about the integration, I want to sort

17 of put in front of you a question and answer and ask

18 for some clarity on what you meant when you answered

19 the way you did.

20          So Chuck, if you could put up 8498, Line 8 to

21 16.

22                    Question:  "Do you agree

23               that, once a decision is made to

24               transition a function, that it was

25               important to allow for several
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 1               months of pre and post transition

 2               to fully learn and understand the

 3               functions to ensure minimal risk

 4               of pertinent items falling through

 5               cracks?"

 6                    Answer:  "Yes, I think it is

 7               a good idea."

 8                    Question:  "Would you agree

 9               that in some respects that was not

10               done for the PacifiCare

11               integration?"

12                    Answer:  "No, I wouldn't."

13          Ms. Berkel, could you please explain your

14 answer?

15      A.  When I think about all the things that we have

16 done to make PacifiCare and United a single company in

17 a single business for the State of California, you

18 know, we've made a number of changes.  And many of

19 those changes have gone very well with very few

20 unexpected issues.

21          In the course of integration, we've talked

22 about things here that did have several months of pre

23 and post transition.  And we have talked about many

24 times where we have taken a lessons-learned approach.

25          And I would say that, you, know, there are
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 1 some minor respects where perhaps things could have

 2 been anticipated better.  But in all of the

 3 acquisitions that I've observed in my career with

 4 PacifiCare and United, there's always going to be some

 5 things you can't anticipate, even with months of

 6 preplanning and post transition.

 7      Q.  Staying on the topic of integration but

 8 focusing on synergies, do you recall being questioned

 9 about Exhibit 753, which was a presentation to the

10 PacifiCare board of directors?

11      A.  I do.

12      Q.  And the examiner, CDI counsel, pointed you to

13 the statement that synergies savings tripled Wall

14 Street expectations.  Do you recall a question in that

15 regard?

16      A.  I do.

17      Q.  Ms. Berkel, where did the bulk of the synergy

18 savings, those added savings, come from?

19      A.  There were $450 million of additional savings

20 from our Medicare Ovations segment and our specialty

21 product company segment, neither of which relate to

22 PLHIC PPO.

23      Q.  And what piece of the synergies related to

24 Uniprise?

25      A.  In the total synergies, the run rate number of
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 1 950 million, which would represent two years' worth of

 2 data, Uniprise, our operations arm, as it was called

 3 then, had $120 million of synergies.

 4      Q.  And in every case, are synergies only achieved

 5 through layoffs?

 6      A.  No.  There were a number of ways to achieve

 7 synergies.  FTE layoffs is one mechanism, but it's not

 8 a substantial representation of the 950 million.

 9      Q.  Were there actually instances in connection

10 with the PacifiCare integration where the company

11 actually achieved synergies by hiring FTEs?

12      A.  Yes.  There were FTEs hired in our information

13 technology organization because we discontinued the

14 contract with IBM.  So we hired FTEs but still achieved

15 synergies because of the rate differential between the

16 third party IBM and what we were able to hire as

17 internal teams.

18      Q.  Roughly how many IT FTEs were hired in

19 connection with PacifiCare integration?

20      A.  Well, in the document -- in that July 12, 2007

21 draft PowerPoint presentation, it indicates more than

22 300 IT FTEs were hired at that point in time.

23      MR. VELKEI:  Okay.  If we could turn to Exhibit

24 457.  Give me one moment, and I will line up the page

25 in particular.
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 1          Could you actually turn and -- Chuck, if you

 2 could put on the screen, it's Bates number ending 9242.

 3      Q.  And does this particular page capture at a

 4 very general level where the added synergy savings came

 5 from?

 6      A.  It does.

 7      Q.  And could you point to where the 450 million

 8 sort of non-PLHIC PPO came from?

 9      A.  The third line reads "Senior and Specialty."

10 And the high end of the market expectation is

11 50 million.  The actual achieved is 490-, so the delta

12 is 450 million.

13      Q.  And focusing then on the second row, which is

14 "Operating Efficiencies," we see a delta -- I'm going

15 to call it added synergies, of $165 million.  Is that

16 all related to Uniprise?

17      A.  It is not.

18      Q.  What would be encompassed within the line item

19 "Operating Efficiencies"?

20      A.  That included our PacifiCare Health Systems

21 corporate infrastructure, information technology,

22 Uniprise, and non-operational leadership.

23      Q.  Ms. Berkel, sort of the tail-end of your

24 cross-examination, you took some time -- it may even

25 have been the last day -- to articulate your view of
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 1 the relationship, if any, between some of the alleged

 2 violations in this case and the merger, integration --

 3 some of the integration challenges that we talked

 4 about.  So I want to spend just a few minutes on that

 5 particular issue.

 6          And I have a demonstrative that I worked on

 7 with you.  And I'd like to share that with the Court.

 8      THE COURT:  You want me to mark it?

 9      MR. VELKEI:  If you don't mind, so it could be

10 part of the record at least.

11      THE COURT:  Okay.  5370, titled "Alleged

12 Violations Related to PacifiCare's Merger."

13          (Respondent's Exhibit 5370 marked for

14           identification)

15      MR. VELKEI:  Q.  Ms. Berkel, have you seen what's

16 been marked for identification as Exhibit 5370?

17      A.  I have.

18      Q.  Did you work on this particular document?

19      A.  I did.

20      Q.  Can you explain sort of the context of this

21 particular -- of 5370, what's reflected here?

22      A.  I'm putting a visual to some testimony I

23 delivered the last time I was here about CDI's

24 allegations being mostly unrelated to United

25 acquisition.
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 1      Q.  So let's focus on the first page.  All of

 2 these, the conclusion is that there's no relationship

 3 between the merger and the alleged violations of

 4 issues; is that fair?

 5      A.  Yes.

 6      Q.  So can you sort of, on a general level, give

 7 us some flavor as to why, and then to the extent we

 8 need to drill down on each one, we can.

 9      A.  So when we go through each of these lines,

10 we'll see that the processes, the policies, the

11 procedures, the issue at hand was handled by PacifiCare

12 people that had no change in employment and that the

13 issue related to things that might even predate

14 December 2005.

15      Q.  So maybe just spend a minute or two on each of

16 these categories.  Why don't we focus on "Provider

17 Acknowledgment Letters," the first category.

18          Why is it your view that this has nothing to

19 do with the integration and the merger of PacifiCare

20 and United?

21      A.  So the law was passed pre-acquisition.  The

22 processes and procedure for provider acknowledgment,

23 not that there really were any, were -- had nothing to

24 do with the change or policy and procedure implemented

25 by United.
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 1          The regulatory team that worked on this are

 2 PacifiCare -- legacy PacifiCare employees.  And the

 3 provider acknowledgment mechanism was not impacted by

 4 any change to Duncan, et cetera.

 5      Q.  How about the next item, which is "Explanation

 6 of Benefits and Independent Medical Review language"?

 7      A.  Again, the printed member EOBs and the

 8 inclusion or exclusion of independent medical review

 9 was something that existed well before December 2005.

10 The Department brought it to our attention in February

11 of 2007.  We worked through the language with the

12 Department and implemented the correction that they

13 desired.

14      Q.  Do you know when the particular statute was

15 passed that deals with IMR language?

16      A.  I believe it was 2001.

17      Q.  Moving on though the next category, which is

18 "Explanation of Payments missing CDI information,"

19 could you share your thoughts about why that has no

20 relation to the merger?

21      A.  The requirement for the CDI information I

22 believe was effected with provider bill of rights

23 January 2006.  The California regulatory team worked on

24 that implementation before the closure of the United

25 business.  Those decisions with made with PacifiCare
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 1 personnel.

 2      Q.  How about "Interest Payments"?

 3      A.  There were two issues that we talked about

 4 with interest payments, and that is that we had a table

 5 set up in RIMS incorrectly that was causing systematic

 6 interest not to be calculated by the system.

 7          That was identified and fixed in May of 2007.

 8 But the table issue had nothing to do with United.  Sue

 9 Lookman, who is the person that helps maintain those

10 tables was an employee of PacifiCare pre-acquisition,

11 is continued to be employed by the company today.

12          The other issue with interest payments is

13 human error on rework claims.  And human error is

14 something that we strive to reduce, but it is a fact in

15 our industry.

16      Q.  How about the 6- versus 12-month pre-ex

17 exclusion period?

18      A.  We filed a 12-month pre-ex exclusion window

19 with the Department of Insurance well before December

20 2005.  The Department approved it.  We operated under

21 that assumption that it was allowable until we worked

22 with the Department in fall of 2006.  Again, not United

23 related.

24      Q.  If we could just turn to the next page.  We've

25 got some yesses and noes at the same time, Ms. Berkel.
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 1 Can you explain what you mean to say when you say yes

 2 and no?

 3      A.  There are clearly -- in claim payment

 4 timeliness, we've seen an example with University of

 5 Utah Hospital where a claim was not paid timely, was

 6 received by the Cypress mailroom in November 2004.  So

 7 that obviously had nothing to do with United owning it.

 8          And we have seen some examples of claims

 9 payment timeliness issues from transition to the Lason

10 process and DocDNA and non-keyable correspondence

11 routing.  So there have been some minor items that have

12 been included in the slides that have been prepared for

13 my testimony.  So it's both.

14      Q.  How about "COCC Routing and Updating"?

15      A.  We've had issues with certificate of credible

16 coverage use pre August 2006 when we started using

17 Lason and DocDNA.  We also have some issues with the

18 use of Lason and DocDNA.

19      Q.  And "Claims Overpayment Recoveries"?

20      A.  So two issues here.  PLHIC initiated

21 overpayment recoveries on its own pre-acquisition.  And

22 that continued until the beginning of 2008.

23          In the beginning of 2008, we adopted United

24 processes and procedures, and we did not appropriately

25 look for the initial claim overpayment recovery letter
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 1 before we instructed our vendor, Johnson & Rountree, to

 2 initiate a second recovery letter on certain items, on

 3 some PLHIC overpayment claim recoveries.  So it's both.

 4      Q.  And finally, "Member Acknowledgment Letters"?

 5      A.  The member acknowledgment letter stopped being

 6 printed because of the transition from the Cypress

 7 mailroom to Duncan.  That is an integration issue

 8 related to the acquisition of United.

 9      Q.  All right, Ms. Berkel.  Just to sort of end

10 this redirect, I mean, in the course of -- I lost

11 track -- 14, 15 days of cross-examination, we see a lot

12 of your documents being used against the company in the

13 context of CDI's presentation.

14          And generally speaking, Ms. Berkel, what is

15 your reaction to seeing these documents being used

16 against the company in this proceeding?

17      MR. STRUMWASSER:  Objection, irrelevant.

18      THE COURT:  Sustained.

19      MR. VELKEI:  Your Honor, goes to penalties.

20      THE COURT:  Her reaction?  How does that go to

21 penalty?

22      MR. VELKEI:  Let me put it differently.

23      Q.  What in your opinion is the effect of using

24 these documents that you prepared in the context of

25 your work against the company in assessing penalties,
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 1 determining whether penalties are appropriate or not?

 2      MR. STRUMWASSER:  Objection, irrelevant and not

 3 competent.

 4      THE COURT:  I don't understand how it's relevant.

 5      MR. VELKEI:  Your Honor, our view of the world is,

 6 when you take someone like Sue Berkel, who is there

 7 trying to do the right thing and get the job

 8 accomplished and then those very documents are used to

 9 prove liability, it's akin to subsequent remedial

10 measures.  Imposing any kind of stiff penalties simply

11 silences people like Sue Berkel, and that is from a

12 policy perspective --

13      THE COURT:  You can argue that.

14      MR. VELKEI:  But I was just trying to frame the

15 issue from her perspective, your Honor, because she sat

16 here now for a long time; she's offered these

17 documents.  Clearly her context in doing that is

18 different from what they're being used for.  And I'm

19 simply trying to elucidate, very briefly, in one or two

20 questions, that distinction and really nothing more.

21 And I'll be done.

22      MR. STRUMWASSER:  Your Honor, this is argument.  I

23 don't think the witness brings anything to that

24 question that your Honor doesn't already have.

25      THE COURT:  Under the way you worded the question,
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 1 I'm going to sustain the objection.  Doesn't help me

 2 any.  And you can argue.

 3      MR. VELKEI:  Understood, your Honor.  Could you

 4 give me one minute off the record?

 5      THE COURT:  Yes.

 6          (Recess taken)

 7      THE COURT:  All right back on the record.

 8      MR. VELKEI:  Q.  So the documents, Ms. Berkel,

 9 that we've been talking about that you offered in your

10 opinion, were they intended to provide an accurate

11 picture of all the things that the company was doing

12 right?

13      A.  No.  My job was to work on process

14 improvement, manage regulatory concerns, and work on

15 HMO migration.  So my focus and my inbox is focused on

16 the issues that we're working on and doesn't give a

17 full picture to the timeliness, the quality, the

18 performance of PLHIC in particular that we've been

19 talking about here.

20      Q.  The work that you did that's reflected in the

21 documents that have been presented in this case, in

22 your view, do they reflect any bad intentions of the

23 company?

24      A.  Absolutely not.  I think these documents

25 reflect that we were doing everything, without
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 1 prompting from a regulator, to make it right for our

 2 customers and our providers.  We were doing everything

 3 we could to look for the smallest issue and

 4 self-initiate that rework.

 5      Q.  The use of these documents, Ms. Berkel, in the

 6 context of this proceeding, has it ever made you wonder

 7 whether you should have done things differently?

 8      MR. STRUMWASSER:  Objection, irrelevant.

 9      THE COURT:  I'll allow it.

10      THE WITNESS:  It has.  Absolutely it has.

11      MR. VELKEI:  Q.  Why is that?

12      A.  As you can see, it's very easy to not

13 understand what the point of a document is and how it

14 really relates.  There have been numerous examples

15 where we've talked about what something truly means

16 when you understand how a claim runs through our system

17 from the beginning to the final adjudication.

18          So, you know, it's been frustrating to see

19 these documents used in a way that makes us be

20 uncooperative in a relationship where we've gotten no

21 feedback, no corrective action, expectations, and an

22 inability to come to closure and actually deliver

23 something that would make the California consumer be in

24 a better position because of the California DOI's

25 oversight.
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 1      MR. VELKEI:  No further questions at this time,

 2 your Honor.

 3      THE COURT:  All right.  Should we take it up at

 4 9:00 o'clock tomorrow morning?

 5      MR. STRUMWASSER:  Could I ask just a couple

 6 questions, just to get us a leg up on tomorrow?

 7      THE COURT:  Yes.

 8      MR. VELKEI:  We would appreciate it.

 9          RECROSS-EXAMINATION BY MR. STRUMWASSER

10      MR. STRUMWASSER:  Q.  They all concern 5369,

11 Ms. Berkel.  First of all ---

12      THE COURT:  While we're doing it, 5369 is one of

13 the new -- do you mind putting it up?

14      MR. VELKEI:  Not at all.

15      MR. STRUMWASSER:  The third slide, if you will.

16      Q.  And Ms. Berkel, my question concerns the

17 fourth row, labeled "Contested."  Are there work papers

18 associated with the preparation of this slide that

19 would tell us, that would show as to each claim the

20 date contested, the date information received, and the

21 date resolved?

22      A.  There are notes to those 30 items.

23      MR. STRUMWASSER:  We would appreciate having

24 those, your Honor.

25      Q.  And then if we could go to the front, the
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 1 first slide, we have here a pie chart in which the pie

 2 itself is PHS; is that right?

 3      A.  PHS medical products, yes.

 4      Q.  Now, Ms. Berkel, we have in evidence annual

 5 statements from PLHIC for the relevant periods here.

 6 Is there a comparable document that is prepared, some

 7 kind of an official document that would show comparable

 8 accounting GAAP kind of data for PHS for 2005 through

 9 2009?

10      MR. VELKEI:  Objection, vague.  Are we talking

11 membership data?

12      MR. STRUMWASSER:  No, no, no.  Accounting data.

13 The thing that corresponds -- the comparable

14 information to the information that we have in the

15 annual statements from PLHIC that we have in evidence.

16      MR. VELKEI:  Same objection.

17      THE COURT:  Overruled.

18      THE WITNESS:  So you're asking me is there a

19 financial statement for PacifiCare Health Systems?

20      MR. STRUMWASSER:  Q.  Yes.

21      A.  The last 10Q was September 30th 2005.

22      Q.  Okay.

23      A.  There are financial statements for each legal

24 company.

25      Q.  Is PHS one of those legal companies?
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 1      A.  It is not.

 2      Q.  What companies constitute PHS for this

 3 purpose?

 4      A.  All legal companies with medical products.  So

 5 eight HMOs, I don't know how many indemnity companies,

 6 and our ASO business under PacifiCare Health Plan

 7 administrators.

 8      Q.  And these are -- the large pie here is

 9 California only or national?

10      A.  All PacifiCare Health Systems, all states.

11      Q.  So if I wanted to construct a -- a GAAP

12 financial for PHS, I would have to have the financial

13 statements for each of those companies; is that right?

14      A.  Yes.

15      Q.  And then, if you just sum up the -- I mean, is

16 there an interplay, or can you just sum up everything?

17      A.  I believe they're mutually exclusive.  Is that

18 what you're asking me?

19      Q.  Exactly.

20      A.  Yeah, I can't think of any one that would be

21 overlapped.

22      Q.  Is there anything in the nature of a United

23 report that identifies accounting data at the PHS

24 level?

25      A.  I don't know if the 10Qs and 10Ks of United,
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 1 perhaps in the notes, give granular information about

 2 the PacifiCare acquisition.  I'm not sure.

 3      Q.  And if I wanted to do that summing up of GAAP

 4 statements for the PacifiCare legal companies, would

 5 the top, say, 10 companies represent the vast majority

 6 of the income and assets?

 7      MR. VELKEI:  Objection, calls for speculation.

 8      THE WITNESS:  The income and assets?

 9      THE COURT:  If you know.

10      MR. STRUMWASSER:  Q.  Yeah, the balance sheet and

11 income statements.

12          Let's say I went about this process of getting

13 the financial statements for each of the PLHIC

14 companies -- excuse me -- each of the PHS companies.

15 And I sorted them by, let's say, income, by net income

16 before taxes, just to make it simple.  And by the time

17 I went -- and I'd sorted them in that order from

18 largest to smallest.

19          By the time I got to the 10th or so, would I

20 have some, most, or almost all of the net income for

21 PHS?

22      A.  Well, I would say some.

23      MR. STRUMWASSER:  I'm not going ask for purposes

24 of this witness's testimony for that data right now,

25 but we may ask for it.
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 1      Q.  And so can you just tell me, first of all,

 2 where would I find a list of the legal companies that

 3 comprise this pie?

 4      A.  I believe the legal company org chart is an

 5 exhibit to the PLHIC statutory financial statements.

 6      Q.  And what document would I be asking for if I

 7 wanted to have -- if I want to construct an aggregated

 8 financial statement, GAAP financial statement, for

 9 these companies?

10      MR. VELKEI:  One document?  Objection, vague.

11      THE COURT:  No.  There's more than one document,

12 clearly.  He's asking -- this is based on number of

13 members, right?

14      MR. VELKEI:  Right.

15      THE COURT:  Not on financial -- he's asking how

16 many companies would he have to add up to find out what

17 the financial relationship would be.

18      MR. STRUMWASSER:  That's right.  And we have now a

19 place to go, very helpfully, from Ms. Berkel about

20 where to go to get the names.

21      Q.  Now I'm asking, if I wanted to get the

22 documents themselves that would comprise those

23 financial statements, what would I be looking for?

24      A.  Well, the legal companies file statutory

25 financial statements.  So I don't believe GAAP
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 1 financial statements exist.  They're not required.

 2      Q.  Understood.  So every legal company comprising

 3 this pie here either files with a state department of

 4 insurance or with something corresponding to a

 5 department of managed healthcare for a state?

 6      A.  And I'm not sure that there's any required ASO

 7 filing.

 8      MR. STRUMWASSER:  Okay.  That's as far as I can

 9 get today, your Honor.

10      THE COURT:  Okay.  We'll start at 9:00 o'clock

11 tomorrow morning.

12      MR. STRUMWASSER:  That's fine, thank you.

13      MR. VELKEI:  Sounds good.

14          (Discussion off the record)

15      THE COURT:  5369 and 5370 are entered.

16      MR. VELKEI:  Thank you, your Honor.

17          (Respondent's Exhibit 5369 and 5370

18           admitted into evidence)

19          (Whereupon, the proceedings recessed

20           at 3:22 o'clock p.m.)

21

22

23

24

25
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 1 STATE OF CALIFORNIA     )

                        )   ss.

 2 COUNTY OF MARIN         )

 3          I, DEBORAH FUQUA, a Certified Shorthand

 4 Reporter of the State of California, duly authorized to

 5 administer oaths pursuant to Section 8211 of the

 6 California Code of Civil Procedure, do hereby certify

 7 that the foregoing proceedings were reported by me, a

 8 disinterested person, and thereafter transcribed under

 9 my direction into typewriting and is a true and correct

10 transcription of said proceedings.

11          I further certify that I am not of counsel or

12 attorney for either or any of the parties in the

13 foregoing proceeding and caption named, nor in any way

14 interested in the outcome of the cause named in said

15 caption.

16          Dated the 1st day of September, 2010.

17

18

19                                 DEBORAH FUQUA

20                                 CSR NO. 12948

21

22

23

24

25
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 1 WEDNESDAY, SEPTEMBER 1, 2010; 9:00 A.M. DEPARTMENT A;

 2 ELIHU HARRIS STATE BUILDING; 1515 CLAY STREET; RUTH

 3 ASTLE, ADMINISTRATIVE LAW JUDGE

 4                           -oOo-

 5          THE COURT:  This is on the record.  This is

 6 before the Insurance Commissioner of the State of

 7 California in the matter of PacifiCare Life and Health

 8 Insurance Company.  This is OAH Case Number 2009061395

 9 and Agency Case Number UPA 2007-00004.

10          Today's date is September 1st, 2010.  Counsel

11 are present.  Respondent is present in the person of

12 Ms. de la Torre, and Ms. Berkel is on the stand for a

13 recross-examination concerning the matters that were on

14 redirect yesterday.

15                    RECROSS-EXAMINATION

16 BY MR. STRUMWASSER:

17     Q.   Good morning.

18     A.   Good morning.

19     Q.   Yesterday you testified that many of the claims

20 not paid within 30 working days and cited in the 2007

21 Market Conduct Exam were attributable to self-initiated

22 rework projects; right?

23     A.   Yes.

24     Q.   In fact, you testified that self-initiated

25 rework projects was the largest contributor for claims
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 1 over 30 working days.  Do you recall that testimony?

 2     A.   I do.

 3     Q.   Now, Ms. Berkel, you are not saying, are you,

 4 that the root cause, the single largest root cause, of

 5 late payment claims was rework projects?

 6     A.   I would have to go look at the data to be

 7 definitive numerically.

 8     Q.   A root cause of a late payment would be some

 9 condition that existed at the time that the payment was

10 due; right?

11     A.   I'm sorry.  I don't understand.

12     Q.   We have a claim.  Payment is due on June 30th.

13 And, in fact, it is not made until July 30th.  The root

14 cause of that delay would have to be some condition or

15 act or event that was existing on June 30th; wouldn't

16 it?

17     A.   I'm not sure I understand your question.  So

18 the calculation of over 30 working days is based on

19 claims received date, not its due date.

20     Q.   Claim arrives May 1st.  And let us simply agree

21 for purposes of calculating here that means that the

22 deadline was June 11th, 42 days later; right?

23     A.   Okay.

24     Q.   And, in fact, it didn't get paid until

25 July 30th.  You with me?
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 1     A.   Yes.

 2     Q.   And you did a rework project in August and paid

 3 additional interest in November.  Got that in mind?

 4     A.   Yes.

 5     Q.   The root cause of not having paid on June 11th

 6 was not the rework project in the Fall, was it?

 7     A.   No.  It wouldn't be in that scenario, no.

 8     Q.   Okay.  So the root cause of a late payment is

 9 going to be some condition that existed at the time that

10 the payment was to have been made; right?

11     A.   Perhaps.  So if in your scenario the payment

12 was made on July 30th, and it was the second payment,

13 the condition that we initiated a rework project may not

14 have been known on June 11th.

15          So in that scenario, the root cause was

16 self-initiating the rework, but the pricing issue wasn't

17 known on June 11th, which is why I am struggling with

18 the question.

19     Q.   I understand what you are saying.  What you are

20 saying is if we made a payment and there was not an

21 interest issue with respect to the date we made that

22 payment, but it turns out that payment was wrong, so we

23 had to go and do a rework and later on make an

24 additional payment and some interest on that, that is

25 the scenario that you are addressing; right?
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 1     A.   Yes.

 2     Q.   Even in that case, the root cause of the late

 3 payment isn't that you did a rework.  The root cause was

 4 that there was an error requiring rework; right?

 5     A.   That wasn't known at the time.

 6     Q.   Right.  I want to make it clear.  I wasn't

 7 positing that you knew the root cause.  That wasn't my

 8 hypothetical.  My hypothetical is, there was a root

 9 cause when it was due and didn't get paid.  And that

10 root cause, known or unknown at the time of the

11 deadline, was not the fact that there was subsequently a

12 rework, but rather whatever the condition was that

13 caused the claim not to be correctly paid on time in the

14 first instance; right?

15     A.   I'm not sure what the question is.

16     Q.   Let's just strike the whole concept of known

17 cause.  There would have been a root cause at the time

18 of the initial deadline that caused the Company not to

19 fully and accurately pay that claim on that occasion;

20 right?

21     A.   Yes.

22     Q.   Now, you referred to these as self-initiated.

23 You don't mean to say that PacifiCare initiated those

24 rework projects before being told to do so, do you?

25     A.   I do.
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 1     Q.   The bulk of these rework projects that you have

 2 alluded to with regard to the 2007 Market Conduct Exam

 3 occurred after CDI had already begun sending the Company

 4 letters forwarding consumer and provider complaints;

 5 right?

 6     A.   No.  So, no, in the Fall of 2006, long before I

 7 knew anything that was going on with California

 8 Department of Insurance, I as CFO asked the organization

 9 to issue a rework for retro-contract independent of

10 anything.  I wasn't involved in CDI at the time.

11     Q.   Were you aware of the complaints from the CMA

12 at that time?

13     A.   No, I wasn't.

14     Q.   You testified that PHLIC's new day claims

15 payment turnaround time was in excess of 99 percent;

16 right?

17     A.   Yes.

18     Q.   I want to make sure we all understand what that

19 means.  The metric for turnaround time has nothing to do

20 with accurate claim payment; right?

21     A.   The metric is only measuring timeliness.

22     Q.   So if a claim is underpaid, but is timely

23 underpaid, your turnaround time metric shows that as a

24 timely turnaround; right?

25     A.   Both under and over or perfectly paid, yes.
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 1     Q.   So let's say you have a claim that you receive

 2 on January 1, 2007, that PHLIC incorrectly denies on

 3 January 11th.  And five months later on May 11th, PHLIC

 4 reworks the claim and determines that it was incorrectly

 5 denied and pays whatever was owed on the claim.  Are you

 6 with me?

 7     A.   Yes.

 8     Q.   For purposes of your turnaround time

 9 statistics, that claim would have been counted as timely

10 processed; right?

11     A.   Well, that claim wouldn't be counted as new

12 day.

13     Q.   The claim was received on January 1, 2007;

14 right?  That was the hypothetical.  Are you with me?

15     A.   Yes.

16     Q.   And it was incorrectly denied on January 11th;

17 right?

18     A.   Yes.

19     Q.   That was a new day claim; right?

20     A.   Yes.

21     Q.   So that incorrect denial on January 11th would

22 be counted in your turnaround time calculation as a

23 timely processing; right?

24     A.   Yes, it would.

25     Q.   You have Exhibit 5369 with you?
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 1     A.   I do.

 2     Q.   Let's turn to slide three.  You testified that

 3 you reviewed 813 claims for interest; right?

 4     A.   Yes.

 5     Q.   Of those 813 claims, 561 were due interest;

 6 right?

 7     A.   Yes.

 8     Q.   Those were claims that were dated from 2006 and

 9 2007?

10     A.   These claims are in the Market Conduct Exam,

11 yes.

12     Q.   You testified yesterday that those claims were

13 made in June and July of 2010; right?

14     A.   Yes.

15     Q.   That was initiated in connection with your

16 testimony in this hearing, right?

17     A.   Yes.

18     Q.   You testified on August 12 that you had sent

19 them to Ms. Norket, but she hadn't finished reviewing

20 them as of August 12; right?

21     A.   Well, I believe that they had been done by

22 then.  I had been on vacation and then had been back up

23 here, so I hadn't caught up to the project.  So I didn't

24 mean to imply -- I believe the project was done mid July

25 while I was out on vacation.
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 1     Q.   From your August 12 testimony at 1069, 3.

 2              "QUESTION:   You testified that

 3          you sent those 813 claims to Ms.

 4          Norket to determine whether there was

 5          interest owed, but she had not

 6          finished her review by then" -- it

 7          says "them," but I am sure it is

 8          "then" -- "of at the time you

 9          testified here; right?"

10              "ANSWER:   That's true.

11              "QUESTION:  These are claims from

12          2006, 2007 period, right?

13              "ANSWER:   Yes.  I was reviewing

14          all the detail one more time and I

15          had questions about those particular

16          claims."

17     A.   Yeah, and I meant the 813 hadn't been finished

18 when I presented the slides in the June testimony.  I

19 didn't mean then August 12th.  I meant when we discussed

20 that I had sent them to her.

21     Q.   Do you consider the review of those 813 claims

22 self-initiated?

23     A.   I do.

24     Q.   While we are on slide three of Exhibit 5369, I

25 just want to ask you a question about the contested
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 1 line.  We have requested data on that, and I understand

 2 that we haven't received that yet.  I want to know

 3 sitting here today, Ms. Berkel, whether you know for a

 4 fact that all 30 of those claims were timely contested?

 5     A.   I don't know the specific details, but people

 6 are pulling the dates together for you.

 7     Q.   Ms. Berkel, do you recall my asking you a few

 8 weeks ago whether it was possible that it might cost

 9 providers more in administrative costs to handle a late

10 paid claim than the amount of the check itself?

11     A.   I do.

12     Q.   And you answered that it was possible; right?

13     A.   Yes.

14     Q.   I want to just read a passage from your

15 August 12th testimony at 11039, line 11.

16              "QUESTION:   Would you agree, Ms.

17          Berkel, that a late paid claims has

18          at least the potential to impose

19          additional administrative costs on

20          the provider?

21              "ANSWER:   I would agree with

22          that, yes.

23              "QUESTION:   And you are not

24          claiming here, are you, I take it

25          that you would agree that the
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 1          interest, the 10 percent statutory

 2          interest, may not amount to as much

 3          as those administrative costs, at

 4          least in certain cases; right?

 5          There is an objection.  The Judge says, "If you

 6 know."

 7          And the answer is, "I would agree that if a

 8 claim is only a couple of days late, and the interest is

 9 a couple of pennies, and the provider has sent in a

10 second bill, that probably wouldn't cover the cost of

11 mailing a second bill."

12           Do you recall that testimony?

13     A.   I do.

14     Q.   Let's take a look at 5369, slide four.  Over

15 half of the claims receiving interest from this slide

16 received less than 88 cents; right?

17     A.   Yes.

18     Q.   You would agree that a provider is unable to

19 process an 88-cent check for less than 88 cents; right?

20     A.   I don't know what it would cost for them to

21 process a check.

22     Q.   Would you know whether, in fact, the cost to a

23 provider of doing the accounting of the interest check

24 plus the banking of the interest check would impose a

25 cost on the provider greater than 88 cents?
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 1     A.   Possible.  I don't know.

 2     Q.   Over 85 percent of the checks are under $10;

 3 right?

 4     A.   Yes.

 5     Q.   Would you agree that it is unlikely that a

 6 provider can do the bookkeeping and banking transaction

 7 necessary to record and deposit a check of less than $10

 8 for less than $10?

 9     A.   I think it is possible.  Yes, I think they

10 could.

11     Q.   Would you agree, Ms. Berkel, that in the vast

12 majority of the late paid claims identified in your 813

13 claim analysis, you ended up sending providers checks so

14 small that the checks did not cover the administrative

15 costs of processing?

16          MR. VELKEI:  Objection.  Asked and answered.

17          THE COURT:  Overruled.

18          THE WITNESS:  The vast majority of the 5,195

19 claims were for very small interest amounts, but in

20 accordance with the written law.

21 BY MR. STRUMWASSER:

22     Q.   And smaller than the administrative costs to

23 the provider for processing?

24     A.   I think that would be a matter for the

25 legislature.
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 1          THE COURT:  That's not the question.  If you

 2 don't know the answer to the question, state you don't

 3 know the answer to the question.

 4          THE WITNESS:  I don't know.

 5 BY MR. STRUMWASSER:

 6     Q.   If says here that 28,853 claims were paid more

 7 than 42 calendar days after they were received.  Is that

 8 right?

 9     A.   Yes.

10     Q.   Then you calculated percentage of compliance

11 that corresponds to that number of 99.5 percent?

12     A.   Yes.

13     Q.   Ms. Berkel, if PacifiCare completely blew its

14 obligation to pay interest, just didn't pay any of the

15 interest due, what is the lowest percentage of

16 compliance you could get as you calculate it on slide

17 five?

18          MR. VELKEI:  Objection; vague.

19          THE COURT:  I'm not quite sure what you are

20 asking, either.

21          MR. STRUMWASSER:  Let me do a hypothetical.

22 Let's do it that way.

23          THE COURT:  All right.

24 BY MR. STRUMWASSER:

25     Q.   I would like you to assume that the United
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 1 Board of Directors -- I am assuming they are the ones

 2 who have the authority, whatever the highest authority

 3 is for PHLIC claim paying.  I would like you to assume

 4 that that board of directors adopts a resolution

 5 directing PHLIC not to pay any interest after the 42nd

 6 calendar day, not withstanding the law.  Do you have

 7 that assumption in mind?

 8     A.    Sure.

 9     Q.   Let's assume that resolution was adopted in the

10 beginning of 2006.  Let's assume as stated in slide five

11 there were 28,853 claims that were paid more then 42

12 days after they were received.  Are you with me?

13     A.   I am.

14     Q.   Let's do a chart.  I am going to call this

15 chart the Hypothetical Wilful Disobedience Compliance

16 Rate.

17          So we have 1,126,107 claims that are reported

18 on your slide; right?

19     A.   Yes.

20     Q.   And we would under your calculation of

21 percentage of compliance calculate that as 1,126,107

22 minus 28,853 claims that would have been due interest

23 under the law, but were not paid because the board said

24 not to.  And we would divide that by 1,126 107.  Right?

25     A.   To calculate Section A, Timeliness.
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 1     Q.   So the percentage of compliance under my

 2 willful disobedience scenario is -- you have it there.

 3 That's exactly the calculation you have there; right?

 4     A.   Yes.

 5     Q.   So 97.4 percent.

 6          MR. STRUMWASSER:  Can we call this next in

 7 order here.

 8          THE COURT:  Yes.  Next in order is 776.

 9          (Exhibit 776 marked for Identification.)

10 BY MR. STRUMWASSER:

11     Q.   So even if PacifiCare had not paid interest on

12 any of its claims that were late and, in fact, did so

13 not inadvertently but intentionally as matter of Company

14 policy.  Your percentage of compliance rate would never

15 drop below 97 percent, would it?

16     A.   Well, the math that you have presented under

17 the hypothetical is 97.4 percent.

18     Q.   That is the way you calculated your

19 97.4 percent, too; right?

20     A.   It is a presentation of the Department's

21 theory.

22     Q.   Under these facts, can you come up with any

23 circumstances which your percentage of compliance would

24 drop below 97. 4 percent?

25          MR. VELKEI:  Objection; vague.  I don't
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 1 understand the question.

 2          THE COURT:  Overruled.  It is just the way the

 3 math is done.  I will take official notice of it.

 4          Let's move on.

 5 BY MR. STRUMWASSER:

 6     Q.   Ms. Berkel, you testified PacifiCare and you in

 7 particular thought that written acknowledgment letters

 8 were required when you prepared the December 7 response

 9 because CDI examiners told that to your claims team and

10 to Mr. Valenzuela?

11          THE COURT:  We are talking provider, right,

12 provider letters?  I really want to be very careful to

13 keep them separate.  I have now read the two different

14 things and I don't want to get them confused.

15          MR. STRUMWASSER:  My phrasing actually was a

16 quotation from Mr. Velkei's question.

17          THE COURT:  I just want to make sure that we

18 are talking about provider acknowledgments now.

19 BY MR. STRUMWASSER:

20     Q.   Is it your testimony that PacifiCare thought

21 that written acknowledgment letters were required for

22 provider submitted claims because CDI examiners told Mr.

23 Valenzuela told that they were?

24     A.   Yes, that's what I thought in December of 2007.

25     Q.   Is it your testimony or your opinion that
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 1 written acknowledgment letters were -- was it your

 2 opinion -- let's do it this way, was it your opinion

 3 that written acknowledgment letters were required for

 4 member claims?

 5     A.   No, I didn't know that in 2007.  I didn't

 6 understand there were two different laws.

 7     Q.   So with respect to member claims, was your

 8 December 7 letter relying on representations by CDI

 9 staff to your claims team and Mr. Valenzuela?

10          MR. VELKEI:  Objection.  Assumes facts not in

11 evidence.  At the time that letter was prepared there

12 was no allegation that there was any issue on

13 acknowledgment letters.  It was focussed on member

14 acknowledgment letters.

15          THE COURT:  I am going to allow the question.

16          THE WITNESS:  So I did not understand anything

17 about member acknowledgment letters, written or

18 otherwise, until the question came up in February of

19 2008 when it became clear that we did not understand

20 this issue at all.

21 BY MR. STRUMWASSER:

22     Q.   Were you aware in 2007 when you wrote that

23 letter, that when Section 11033.66(c), when that statute

24 was enacted, PacifiCare's Regulatory Department analyzed

25 the law and determined that acknowledgment letters were
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 1 required to be sent?

 2     A.   I had no knowledge of that.

 3     Q.   You have never seen an implementation log that

 4 reflected that conclusion?

 5     A.   I have not.

 6     Q.   Are you aware today that Ms. Norket worked on

 7 the implementation of the law after it passed?

 8     A.   No, I am not.

 9     Q.   Ms. Norket is one of the people on your claims

10 team?

11     A.   She is.

12     Q.   She is also the author of Exhibit 113?

13     A.   Yes, Ms. Norket wrote 113.

14     Q.   The Company's response in 113; right?

15     A.   That's my understanding.

16     Q.   Do you have any information to the effect that

17 Ms. Norket when she drafted the text of the Company's

18 response on 113 was relying on any statements by the CDI

19 exam team?

20     A.   I don't know.

21     Q.   Yesterday you offered testimony explaining your

22 prior testimony on hypothetical questions that I had

23 asked about regarding telephonic acknowledgment.  Do you

24 remember yesterday's testimony about that?

25     A.   I do.
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 1     Q.   I confess I am not sure I fully understood your

 2 testimony yesterday.  Was it your testimony yesterday

 3 that if a claim has not reached a claim engine, it has

 4 not been received?

 5     A.   Yes.  A claim has to be in a claim engine for

 6 the date receipt to be available for customer service.

 7     Q.   My question was has it, in fact, been received

 8 by PacifiCare prior to its reaching the claim engine?

 9     A.   It has, yes.

10     Q.   Let's do a hypothetical.  A claim arrives at a

11 PacifiCare P.O. Box and gets misplaced for two years and

12 doesn't make it into the claim engine.  During those two

13 years, it is a claim; right?

14     A.   Yes.

15     Q.   Assuming it is a provider claim, it is a claim

16 subject to the acknowledgment requirement; correct?

17     A.   If it is after January 1st, 2006.

18     Q.   So after three years it is found, input into

19 RIMS and paid ten days thereafter.  Was that claim ever

20 acknowledged?

21     A.   No, that claim wouldn't be acknowledged.

22     Q.   New hypothetical.  January 1st claim arrives.

23 And it makes it into the claims engine on January 15th.

24 The provider never calls and does not otherwise seek

25 acknowledgment.  Has that claim been timely
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 1 acknowledged.

 2     A.   It has.

 3     Q.   And if that claim gets into the claims engine

 4 February 15th, has that claim been timely acknowledged?

 5     A.   No.

 6     Q.   You also testified yesterday that since your

 7 last appearance here you have had the opportunity to

 8 check and determine when the member claim acknowledgment

 9 process broke down.  Do you remember that?

10     A.   Yes.

11     Q.   How did you check and determine that, Ms.

12 Berkel?

13     A.   I talked to Sue Lookman, who is a member of our

14 team that supports the RIMS technology platform.  She is

15 not an IT person.  She is a business person.  And I

16 asked her how do we know that those letters were being

17 sent in.  And she told me that she and Jan Wald had

18 received written letters from Duncan to confirm that

19 they were.  And she forwarded me an email that

20 summarized that fact from the March 2007 timeframe.

21     Q.   She didn't say she received acknowledgment

22 letters.  She received letters from Duncan describing

23 the acknowledgment process.  Is that right?

24     A.   She received a copy of the letters that were

25 being mailed.
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 1     Q.   It wasn't like Ms. Lookman put a test claim

 2 into the system and waited to see whether she got an

 3 acknowledgment letter?

 4     A.   That's not what she said.

 5     Q.   She said she got a letter from Duncan saying,

 6 yeah, we started printing that?

 7     A.   No.  She said -- and I didn't ask her the

 8 specifics, but she said, send me copies of the letters

 9 that you mailed today that are member acknowledgment

10 letters.  So she got physical copies of the letters they

11 had mailed.

12     Q.   And you haven't seen those, but Ms. Lookman

13 has?

14     A.   Yes.

15     Q.   You testified yesterday that the processed

16 broke down on August 1st of 2006; right?

17     A.   Yes.

18     Q.   And up until then the claims were actually

19 being acknowledged out of Cypress, member claims?

20     A.   Yes.

21     Q.   Is it your testimony then that some

22 acknowledgment letters would have gone out to members of

23 Cypress in 2006?

24     A.   Is that a business day?

25     Q.   Let's assume it is.
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 1     A.   That would be my understanding.

 2     Q.   If we went into the claims files for those

 3 claims that were, in fact, acknowledged out of Cypress

 4 on July 31st, '06, would we find carbon copies of the

 5 acknowledgment letters?

 6     A.   No.  You would find a reference to the template

 7 being produced for that claim.  But there is no claim

 8 file.  There is no paper claim file.  Everything is

 9 stored electronically.

10     Q.   Is there a record connecting a template to a

11 specific claim number?

12     A.   I don't know.

13     Q.   How about the print files, the computer files

14 from which the letters would have been printed by

15 Cypress staff.  If you had to, could you produce the

16 print file for July 31st, assuming it is a business day?

17     A.   I don't know.

18     Q.   We would not find an image of a specific

19 member's claim acknowledging that claim.  We wouldn't

20 find that anywhere on paper or electronically?

21          MR. VELKEI:  For July 2006?

22          MR. STRUMWASSER:  Yes.

23          THE WITNESS:  The question is we wouldn't find

24 an image of the acknowledgment letter?

25
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 1 BY MR. STRUMWASSER:

 2     Q.   Not the template, but the letter with the

 3 specific member in it?

 4     A.   We were not imaging those letters at July 2006.

 5     Q.   You are aware, are you not, that CDI  requested

 6 exemplars in 2007; right?

 7          THE COURT:  Member or provider?

 8          MR. STRUMWASSER:  Provider.  In 2007.

 9          MR. VELKEI:  Just to be clear, we are talking

10 about provider letters?

11          THE COURT:  Yes, he said.

12          THE WITNESS:  Yes, I remember that.

13 BY MR. STRUMWASSER:

14     Q.   And PacifiCare responded that they could not

15 provide a template or an exemplar; correct?

16     A.   No, I don't remember it that way.

17     Q.   Well, the Department first asked for ten

18 exemplars of provider claims; right?

19          MR. VELKEI:  Objection.  This goes beyond the

20 scope of redirect.  We are now getting into ground

21 covered before.  Provider acknowledgment letters were

22 solely limited to a couple hypotheticals and questions

23 about her understanding of how she thought letters were

24 or were not required.  Now we are talking --

25          THE COURT:  He is exploring that.  I am going
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 1 to allow it.  Let's be very precise about this.

 2 BY MR. STRUMWASSER:

 3     Q.   Do you recall that in 2007 the Department

 4 requested ten sample acknowledgment letters for

 5 providers; right?

 6     A.   Yes, I remember that being of the 2007 MCE

 7 claims, provide ten acknowledgment letters within that

 8 population.

 9     Q.   And PacifiCare could not, in fact, produce any

10 copies; right?

11     A.   Right, because the team thought the member

12 letters were part of this law, which they weren't, and

13 we weren't imaging those member letters.

14     Q.   And so the team in trying to respond to the CDI

15 was actually responding about member letters; right?

16     A.   Yes, but they didn't understand that

17 distinction.

18     Q.   And they were unable to produce a template of

19 member letters either, were they?

20     A.   They produced an example using the member

21 template.

22     Q.   During the Market Conduct Exam?

23     A.   That one exhibit we looked at was the member

24 template which they thought was the provider letter.

25          THE COURT:  We have looked at it.
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 1          MR. STRUMWASSER:  I don't think it was produced

 2 in the Market Conduct Exam, but that's fine.

 3 BY MR. STRUMWASSER

 4     Q.   How about the member acknowledgment letters

 5 after 2007, did you yourself after March 13, 2007, did

 6 you yourself actually look at member acknowledgment

 7 letters from March 13th on?

 8     A.   No.  I looked at the template in December of

 9 2007 for our Corrective Action Plan.  But I didn't have

10 an operations role in March of 2007 and wasn't aware of

11 the issue until the Fall of 2007.

12     Q.   Would you tell the Judge the entirety of the

13 basis of your confidence that after March 13th, 2007,

14 member acknowledgment letters were going out?

15     A.   My basis for that is relying on Sue Lookman and

16 Jan Wald's work from March of 2007 which was documented

17 in an email in that timeframe.

18     Q.   I am going to ask you some questions about your

19 testimony regarding the November 1, 2005 hearing.  You

20 testified yesterday that to your knowledge CDI has never

21 taken the position that they expected compliance with

22 the statements made at the November 1 hearing.  Do you

23 remember saying that?

24     A.   I do.

25     Q.   Ms. Berkel, have you ever personally testified
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 1 before a regulator at a public hearing excluding this

 2 proceeding?

 3     A.   No.

 4     Q.   Are you aware of times when PacifiCare

 5 representative has testified before a regulator at a

 6 public hearing?

 7     A.   Only in the context of the United acquisition.

 8     Q.   In your opinion should a regulator have to call

 9 a United witness after they made statements in a public

10 hearing to ask whether they can be expected to comply

11 with them?

12          MR. VELKEI:  Argumentative.  I think the

13 witness testified that there were Undertakings.  And the

14 question is asking whether there were efforts to enforce

15 statements made in that hearing independent of those

16 Undertakings.

17          THE COURT:  I am going to sustain the question

18 as argumentative, but I am not precluding you from going

19 into the issue.

20 BY MR. STRUMWASSER:

21     Q.   Ms. Berkel, I have two hypotheticals for you.

22 In state A a PacifiCare representative testifies before

23 the A Insurance Commissioner for State A and says X.  In

24 State B, a different PacifiCare representative testifies

25 before that state's commissioner, says X and puts it in
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 1 writing.  You got it?

 2     A.   Yes.

 3     Q.   May the Commissioner of B rely upon the oral

 4 statements made regarding the Company's future behavior?

 5          MR. VELKEI:  Objection; irrelevant.  We are now

 6 talking about representations in two different states in

 7 two different departments.

 8          MR. STRUMWASSER:  That's what makes a

 9 hypothetical so useful.

10          MR. VELKEI:  It is still an irrelevant

11 hypothetical.

12          THE COURT:  Okay.  So the issue is really to

13 the -- it seems like the hypothetical is built in way

14 that it is impossible to disagree with because you have

15 said that the X and the oral testimony are the same.

16 But it seems to me that is not the issue.

17          The issue is whether if the Undertakings differ

18 to some degree from the oral testimony at the hearing,

19 are you required then to then to do both the oral

20 testimony and the Undertakings, isn't that really the

21 issue?

22          MR. STRUMWASSER:  Yeah, I was just doing it in

23 baby steps.

24          THE COURT:  Okay.  Well, let's leap a little.

25
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 1 BY MR. STRUMWASSER:

 2     Q.   Fresh sheet, Ms. Berkel.  In State A the PHLIC

 3 witness says to Commissioner A, we will do X.  In State

 4 B, a different PHLIC representative says to the B

 5 Commissioner, we will do X and then signs written

 6 commitments to do Y.  Got it?

 7     A.   Yes.

 8     Q.   As a representative of PacifiCare today, would

 9 you say that Commissioner A is entitled to rely on the

10 representations made to him or her that the Company will

11 do X?

12          MR. VELKEI:  Same objections, Your Honor.  We

13 are talking about regulators from two different states.

14

15          THE COURT:  Overruled.  The part about the two

16 different states is not the crux of the question.

17          (Question read.)

18          THE WITNESS:  So the question is does

19 Commissioner A get to rely upon statements made to

20 Commissioner A at Commissioner A's hearing?

21 BY MR. STRUMWASSER:

22     Q.   Yes, oral statements.

23     A.   Yes, that would be reasonable.

24     Q.   Commissioner B has heard exactly the same oral

25 presentation that Commissioner A heard.  X.  X was
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 1 exactly the same.  In both cases PacifiCare said in both

 2 A and B, we'll do X.  But in State B they also execute

 3 an Undertaking, that is to say PacifiCare executes an

 4 Undertaking that it will do Y.  Are you with me?

 5     A.   Yes.

 6     Q.   May Commissioner B rely on the oral statements

 7 of PacifiCare representatives  before him or her as to

 8 X?

 9          MR. VELKEI:  Objection.  Incomplete

10 hypothetical.  What does the document say.  There is a

11 merger provision that says nothing outside of this

12 agreement is binding or a binding commitment?

13          It also calls for a legal conclusion, Your

14 Honor.  The witness' testimony on redirect was she

15 wasn't aware that the Department was enforcing

16 statements at the hearing.  We are now getting into a

17 host of hypotheticals about what if.  And I am not sure

18 if this witness is capable of answering it, and we don't

19 have enough specificity of what the document says.

20          The Undertakings in this case has a merger

21 agreement.  It says the agreements are contained within

22 the four corners of this document.

23          THE COURT:  Overruled.

24          THE WITNESS:  So my business law recollection

25 is that the written document overrides any oral
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 1 representation.  I would say that the written agreement

 2 is what the parties intended.

 3 BY MR. STRUMWASSER:

 4     Q.   This could not be more important to the

 5 Department than it sounds here.  I am not asking so much

 6 for your legal opinion, although I welcome whatever

 7 basis you draw on.

 8          I am asking whether as a senior vice-president

 9 of the Company the effect of an Undertaking in your

10 opinion is that the Commissioner may not then rely on

11 oral statements made before him or her?

12          MR. VELKEI:  Same objections.

13          THE COURT:  Overruled.

14          THE WITNESS:  In this situation it is my

15 understanding that there were numerous meetings and

16 discussions that ended up in that written document.  So

17 I believe that all things that the Commissioner felt was

18 important would be in that document that took months in

19 2005 to execute.

20 BY MR. STRUMWASSER:

21     Q.   Is it your understanding that the negotiations

22 over the Undertakings included a discussion to the

23 effect that anything else that happened at the

24 November 1 hearing is no longer effective or has been

25 overwritten?
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 1     A.   I didn't mean to say that.  I meant to the

 2 extent that somethings happened at the November 1st

 3 meeting, there were still 45 days for those Undertakings

 4 for important representations to be integrated into that

 5 document.  So I would is expect that that would have

 6 happened.

 7     Q.   Let's go back to the hypothetical for a second.

 8 Setting aside what may or may not have been said in

 9 2005.  In general, is it your understanding of

10 PacifiCare's position that if there is a written

11 commitment or Undertaking to a commissioner, than prior

12 oral representations made by officials in the Company

13 cannot be relied upon?

14          MR. VELKEI:  Objection, Your Honor.  We are not

15 talking about specific issues in this case, but as a

16 general proposition, what is PacifiCare's position on

17 representations made at hearings before commissioners

18 and regulatory agencies.

19          THE COURT:  Overruled, Mr. Velkei.  We clearly

20 have a situation which representations were made under

21 oath before a commissioner and Undertakings were signed

22 later.

23          Mr. Strumwasser is trying to determine what the

24 Company believes the relationship is between those two

25 matters.  I think it is fair.
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 1          MR. STRUMWASSER:  This was an investigative

 2 hearing.  As far as I know, the witnesses did not

 3 testify under oath.  I am happy to make that clear.

 4          I understand Your Honor is familiar with cases

 5 where oaths are administered.  We are not relying on

 6 oaths.  We are relying on a president of a company

 7 sitting in front of the Commissioner making statements.

 8          MR. VELKEI:  I appreciate that representation.

 9 BY MR. STRUMWASSER:

10     Q.   In hypothetical B where executives of the

11 Company, representatives of the Company, make a

12 representation to the Commissioner orally.  And there is

13 a subsequent Undertaking or commitment put down in

14 writing, may the Commissioner in State B rely on those

15 representations made orally of future compliance?

16     A.   I don't know.

17     Q.   Is it your belief sitting here today that

18 because CDI never told you after November 2005 that it

19 expected PacifiCare to comply with oral representations

20 made at the hearing that PacifiCare was not obliged to

21 follow through on those oral representations?

22          MR. VELKEI:  Asked and answered.

23 Argumentative.

24          THE COURT:  Do you know any better to answer

25 that question.
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 1          (Question read.)

 2          THE WITNESS:  It is my belief sitting here

 3 today that because the parties entered into a written

 4 agreement that that would cover everything that the

 5 Department was expecting.

 6          MR. STRUMWASSER:  I can keep going or we can

 7 take a break.

 8          THE COURT:  Would you like a  break?

 9          (Morning recess.)

10          THE COURT:  Back on the record.

11          MR. STRUMWASSER:  I have some questions about

12 the CMA escalated claims questions, but I have a

13 preliminary inquiry for Your Honor.  We received the

14 revised CMA escalation log, and it looked to me like a

15 part of these exhibits, but has it been marked?

16          MR. VELKEI:  It has not been.

17          THE COURT:  No.

18          MR. STRUMWASSER:  I don't need it to be.  I

19 will ask questions and we can go degree with that.

20 BY MR. STRUMWASSER:

21     Q.   You have a revised CMA log which you described

22 in your redirect; right?

23     A.   Yes.

24     Q.   Am I correct like that the new log, like the

25 old one, doesn't record any escalated claims before
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 1 November of 2006?

 2     A.   That's my understanding is it began in 2006.

 3     Q.   How about the escalation itself?

 4     A.   I don't know.

 5     Q.   Are you aware, Ms. Berkel, that the CMA had

 6 been asking for a an escalation process much earlier

 7 than November of '06?

 8          MR. VELKEI:  Your Honor, we were just talking

 9 about after 2007.  And we have addressed this issue in

10 cross-examination.  We didn't even touch at the time.

11 The sole issue on redirect was after 2007 have there

12 been additional complaints.

13          MR. STRUMWASSER:  We have a revision to the log

14 that has the same first date.

15          THE COURT:  I will let you ask a few questions

16 about it.

17          THE WITNESS:  No, I wasn't aware of anything.

18          MR. STRUMWASSER:  How is that for expediency?

19 I'm done.

20          THE COURT:  All right.

21 BY MR. STRUMWASSER:

22     Q.   Some questions about 627.  Ms. Berkel, in

23 explaining what you wrote in this exhibit, you testified

24 that PHLIC first admitted its problems to CDI  in early

25 March 2007.  Do you recall that?
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 1     A.   I do.

 2     Q.   You testified that you had that meeting before

 3 receiving notice of the CDI 2007 market conduct review;

 4 right?

 5     A.   Yes.

 6     Q.   But by March 2007 PHLIC had received notices of

 7 consumer and provider complaints from CDI, had it not?

 8     A.   That's my understanding, yes.

 9     Q.   In fact, CMA had already sent a letter to Ms.

10 Rosen complaining about the PHLIC issues, had she not?

11          MR. VELKEI:  Misstates the record.  I think

12 that letter actually posts subsequent to.

13          THE COURT:  Overruled.

14          THE WITNESS:  I don't remember the date of the

15 CMA letter.  We had conversations about our issues with

16 Department of Managed Healthcare in February of 2007,

17 and I believe they shared those conversations with the

18 DOI.

19          MR. STRUMWASSER:  Distributing a copy of 165 in

20 Evidence.

21 BY MR. STRUMWASSER:

22     Q.   You are familiar with the March 27 letter to

23 Deputy Commissioner Link?

24     A.   I was aware it existed.

25     Q.   You see in the second sentence a reference to a
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 1 detailed description of these problems along with

 2 supporting evidence that has been provided to the

 3 Department in a letter dated February 16th, 2007 to

 4 Andrea J. Rosen?

 5     A.   I see that, yes.

 6     Q.   Were you aware that in March of 2007 that a

 7 letter had gone to Ms. Rosen?

 8     A.   No, I wasn't.

 9     Q.   Were you aware that CMA was in communications

10 with CDI prior to March of 2007?

11     A.   Not that I recall, no.

12     Q.   Were you aware that a formal complaint was

13 immanent in March of 2007?

14     A.   I was not.

15     Q.   Do you have your copy of 632 there?

16     A.   I do.

17     Q.   You testified yesterday about "bang my head

18 against the wall" comment in 632?

19     A.   I do.

20     Q.   The "bang my head" issue described on 9282 was

21 that it would cost $40,000 more to have Lason in that

22 secondary documents to allow the ability to search and

23 match; right?

24     A.   That's what the document says.  That isn't

25 exactly what it was.
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 1     Q.   And the document says that that $40,000 isn't

 2 in the budget; right?

 3     A.   It does.

 4     Q.   So far as you know sitting here today, that

 5 $40,000 was not in the budget; right?

 6     A.   Budgets aren't prepared at that level of

 7 granularity.

 8     Q.   Were you aware of that when you wrote 632?

 9     A.   Let me give you more context.

10     Q.   First tell whether you were aware of the

11 granularity --

12     A.   Absolutely, I was aware that there was not that

13 level of granularity.  These are my notes to myself.  I

14 had a trip to Minneapolis.  I was meeting with Jeff

15 Howe, who was Dirk's finance leader, and I was meeting

16 with him to get approval to spend this money.

17     Q.   So prior to the trip to Minneapolis there was

18 not $40,000 in the budget for this purchase; right?

19     A.   The budget is not prepared at that level of

20 granularity.  So there wasn't a line item for this

21 spend, so I needed to explain the reason that we were

22 going to spend the money.

23     Q.   Now, on cross you initially testified in

24 response to my questions that the $40,000 spending to

25 add this search and match functionality would avoid in
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 1 some instances in which claims were not paid on time

 2 under the statute; right?

 3     A.   That's true, I did.

 4     Q.   So we are all on the same page here, I would

 5 like to read from 8098, line 18.

 6              "QUESTION:  You know, Ms. Berkel,

 7          I really didn't ask if the 40,000

 8          would lead to perfection.  I asked

 9          whether the 40,000 would help you

10          avoid at least some instances in

11          which claims were not timely paid

12          under the statute.

13              Objection.  Overruled.  "Yes --

14          yeah, and I want you to know that

15          I -- we did this, we absolutely did

16          this.

17              "THE COURT:  So the answer is

18          yes?

19              THE WITNESS:   Yes."

20          And yesterday Mr. Velkei read that same passage

21 and asked, "Could you please explain, Ms. Berkel, what

22 you meant when you said 'yes," and you testified at page

23 44 of the draft overnight transcript.

24          "I meant that we spent $40,000 to index

25 secondary documents using our Lason resources."
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 1          Do you remember that testimony?

 2     A.   Yes.

 3     Q.   And when the Judge asked you, "So he the answer

 4 is yes" and you said "yes," what question were you

 5 referring to?

 6     A.   Can I see that transcript?

 7          THE COURT:  I can take notice of it.

 8          MR. STRUMWASSER:  For the record, I have handed

 9 the witness, Your Honor, and Mr. Velkei a copy of pages

10 8096 through 99, and from yesterday's rough overnight,

11 42 to 45.

12 BY MR. STRUMWASSER:

13     Q.   The passage I just read to you is on 8098,

14 starting on line 18.  And then the Judge asked at the

15 top of 8099, "So the answer is yes?"  And the witness

16 says, "yes."

17          And my question to you now is what is "Yes" the

18 answer to?

19          THE WITNESS:  The 8099, line 2 "Yes" is

20 answering your question if there would be some instances

21 in which claims were not timely paid under the statute,

22 and my answer at that time was incorrect.

23 BY MR. STRUMWASSER:

24     Q.   But it was "Yes" to that at the time?

25     A.   It was.
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 1     Q.   You testified yesterday that since you had this

 2 conversation, you had more conversations and learned

 3 about a distinction between non-keyable correspondence

 4 and secondary documents; right?

 5     A.   Yes.

 6     Q.   And in your mind today, non-keyable

 7 correspondence consists of documents received through

 8 the regional mail operation which then flowed through

 9 Lason and then through DocDNA and are often used in

10 claims adjudications; right?  That is non-keyable?

11     A.   Some of them are you used for non-keyable, not

12 all of them.

13     Q.   Today you believe that secondary documents are

14 defined as documents received inside the Company that

15 are sent to Lason only after they have been used in the

16 adjudication process?

17     A.   Correct.

18     Q.   So on the basis of that distinction, your

19 understanding now is that indexing and storing secondary

20 documents does not impact claims payment; right?

21     A.   Right, because if there was a need to use it in

22 an adjudication process, it has happened before it is

23 sent to Lason.

24     Q.   Before you had these recent conversations, you

25 understood secondary documents to be a synonym for



11304

 1 non-keyable documents, didn't you?

 2     A.   Yes, I did.

 3     Q.   When you drafted 632, you understood secondary

 4 documents to be a synonym for non-keyable

 5 correspondence?

 6     A.   I did.

 7     Q.   So we have the statement in 632, it would cost

 8 40,000 more to have Lason index secondary claims

 9 documents to allow ACME personnel the ability to search

10 and match; right?

11     A.   That's what it says, yes.

12     Q.   And that is what you now say is incorrect?

13     A.   That's incorrect.

14     Q.   I am asking you whether you believe to make it

15 correct, it should read, it would cost $40,000 more to

16 have Lason index non-keyable correspondence to allow

17 ACME personnel the ability to search and match?

18     A.   I don't know that this relates to non-keyable.

19 I don't know.

20     Q.   Ms. Berkel, isn't it true at this time, in

21 October of '07, PacifiCare had no way to search

22 documents in DocDNA whether those documents were

23 secondary documents or non-keyable correspondence?

24     A.   You know, I don't know if DocDNA had the

25 ability to search by member number or claim number
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 1 within DocDNA, but secondary documents are never in

 2 DocDNA.

 3     Q.   You were aware in October of '07 that there was

 4 a search capability for DocDNA that didn't exist but

 5 could be added for $40,000; right?

 6     A.   Yes, I think that is a possibility.  I just

 7 don't remember the specifics.

 8     Q.   Somebody gave you the impression in 2007 that

 9 there was this valuable search feature that you could

10 buy for $40,000; right?

11     A.   Yes, that's true.

12     Q.   Who gave you that impression?

13     A.   I don't remember the name.  Steve Parsons,

14 perhaps.

15     Q.   Did Mr. Parsons say if we do this it will

16 enable us to avoid late claim payments?

17     A.   No, I don't remember that.

18     Q.   Do you remember why he wanted this search

19 capability?

20     A.   Yes.  To improve our efficiency, yeah.

21     Q.   A search capability enables somebody to find

22 something; right?

23     A.   Correct.

24     Q.   So aside from enabling you to locate claim

25 related correspondence in order to process a claim, how
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 1 else would a search functionality in DocDNA improve your

 2 efficiency.

 3          (Question read.)

 4          THE WITNESS:  You know, I don't know the

 5 specifics of all of this.   The person that I trusted

 6 asked me to go get a budget variance of $40,000 so we

 7 could improve our efficiency.

 8          I don't know that this was related to

 9 non-keyable correspondence.  I would have to go ask that

10 question.  It originated from the secondary document

11 conversation.  So I can't make that leap that it is

12 related to non-keyable.

13 BY MR. STRUMWASSER:

14     Q.   You did, in fact, get the 40,000; right?

15     A.   I did.

16     Q.   The search functionality was added; right?

17     A.   If that is really what it was for -- whatever

18 the 40,000 was for, that happened.  I just don't know

19 the details.

20     Q.   Do you know anything about it that would

21 suggest to you that that wasn't a waste of that $40,000?

22 Did you get anything for that 40,000?

23          MR. VELKEI:  Asked and answered.

24          THE COURT:  Overruled.

25          THE WITNESS:  It's my understanding that that
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 1 was a necessary step.  People that were very close to

 2 those details asked for it and we did it.

 3 BY MR. STRUMWASSER:

 4     Q.   Now, the 40,000 was for search-ability in

 5 DocDNA; right?

 6     A.   I don't know.

 7          MR. STRUMWASSER:  Showing the witness 709, your

 8 Honor.

 9 BY MR. STRUMWASSER:

10     Q.   Now, this is your response to an email from Mr.

11 Nakashoji; right?

12     A.   It is.

13     Q.   Was Mr. Nakashoji one of the people who was

14 very close to the process?

15     A.   He was.

16     Q.   He is talking about the same $40,000 for search

17 functionality that we have been talking about before;

18 right?

19     A.   It appears that, yes.

20     Q.   Mr. Nakashoji explains in the sixth bullet

21 that, "The above will enable us to locate all documents

22 associated with the PHS mbr I.D. within the DocDNA

23 queues."

24          Do you see that?

25     A.   I do.
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 1     Q.   That was a capability that previously did not

 2 exist; right?

 3     A.   That's what it says, yes.

 4     Q.   So it's your testimony that non-keyable

 5 correspondence was in DocDNA?

 6     A.   It is.

 7     Q.   It is also your testimony that secondary

 8 documents are not in DocDNA?

 9     A.   That's my understanding.

10     Q.   And that's your testimony?

11     A.   Yes.

12     Q.   What's the basis of that understanding?

13     A.   On the secondary documents?

14     Q.   Yeah.

15     A.   The fact that they don't come through the P.O.

16 Box.

17     Q.   So as of October of '07 you don't have search

18 functionality for non-keyable correspondence; right?

19     A.   Right.  So we don't have search functionality

20 while the document is in DocDNA.  When it is used and

21 adjudicated and moved to FileNet, we have search

22 functionality.

23     Q.   You are aware that there were instances in

24 which documents went into the queues in DocDNA and did

25 not come out for a while?
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 1     A.   I am, yes.

 2     Q.   So if as you testified in October of 2007 you

 3 did not have search functionality for non-keyable

 4 correspondence, then you did not, in fact, have search

 5 functionality for non-keyable correspondence that would

 6 have claims impact; right?

 7     A.   True.

 8     Q.   Adding search functionality for some

 9 correspondence would help you avoid in some instance

10 claims that were not paid timely under the statute;

11 right?

12     A.   It is possible, yes.  If a document gets to

13 DocDNA and ages beyond 42 days, and the queue is not

14 worked timely and the claim is paid after 42 days.  So a

15 lot of things have to happen for that to be possible.

16     Q.   And judging from the top of 709, you thought

17 that that was a serious problem; right?

18     A.   I thought that 40,000 was a small amount of

19 money to have that functionality.  But the paper routing

20 for Cypress mailroom had no search lookup for what was

21 sitting on somebody's desk.

22     Q.   Ms. Berkel, you wrote "I fully support this,"

23 right?

24     A.   I do.

25     Q.   And you said, "This is really ACME back-end
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 1 call." Now, for purposes of this email, you are talking

 2 about ACME as the folks who actually do claims

 3 processing; right?

 4     A.   Yes.  I am saying that I think ACME can make

 5 this decision.  It is their call.

 6     Q.   And they had done so; right?

 7     A.   Yes.

 8     Q.   And they said they wanted it; right?

 9     A.   Yes.

10     Q.   And you said it was ridiculous that we route

11 documents through a tool with no way to search for them;

12 right?

13     A.   I did, yes.

14     Q.   And you said this was an integration mistake;

15 right?

16     A.   Yes.

17     Q.   Sitting here today is anything in your

18 8:26 p.m. email incorrect in your opinion?

19     A.   Is anything incorrect?

20     Q.   Yes.

21     A.   No, I believed that having that tool was an

22 important ability to have DocDNA, yes.

23     Q.   And isn't it true, Ms. Berkel, that secondary

24 documentation as you have denied them here, in fact, can

25 have claims impact?
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 1     A.   Could you give me an example?

 2     Q.   Sure.  How about COCCs?

 3     A.   No.  COCCs, that eligibility and insurance

 4 information is loaded into RIMS when the COCCs is used

 5 and the document isn't necessary again.

 6     Q.   You are not aware of any claims having been

 7 wrongly denied because a COCC that was submitted by a

 8 member was not available to claims adjudicators?

 9     A.   So that secondary document wasn't loaded into

10 RIMS.  Is that what you are saying?

11     Q.   I am asking you whether you are aware of any

12 instances in which COCCs had been submitted by members,

13 but PacifiCare denied claims on the basis that there was

14 no COCC?

15     A.   I am aware of that situation, yes.

16     Q.   And that is one of the situations that would be

17 avoided or at least reduced in likelihood if the $40,000

18 referred to in these exhibits had been spent earlier and

19 was available by October '07; right?

20     A.   No, I don't think so.  The 40,000 was being

21 able to search in DocDNA and those secondary documents

22 are stored in FileNet.

23     Q.   Secondary documents are stored in FileNet after

24 they get out of some place else; right?

25     A.   After they are scanned and indexed.
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 1     Q.   And they are indexed in DocDNA?

 2     A.   I don't believe so.  They are indexed by Lason,

 3 but not in DocDNA.

 4     Q.   You are aware, are you not, that in multipole

 5 instances, members sent in COCCs multiple times, but

 6 PHLIC was unable to locate them?

 7     A.   I have heard that testimony here, yes.

 8     Q.   You know that was a problem for you guys;

 9 right?

10     A.   Yes.

11          MR. STRUMWASSER:  I am showing the witness a

12 copy of Exhibit 6 in Evidence.

13          THE WITNESS:  Would you like to focus me?

14 BY MR. STRUMWASSER:

15     Q.   Sure.  Issue number one.  Have you seen this

16 document here before?

17     A.   I think you have given it to me here before.

18     Q.   So roughly eight months before you wrote the

19 text that we have been looking at in 632, there was a

20 concern about COCCs that were consistently getting lost

21 such that there was no way for claims to or MAS to

22 cross-share the certificates or keep them entered in a

23 certain location; right?

24     A.   Yes.

25     Q.   MAS is Member Accounting Services?
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 1     A.   Yes.

 2     Q.   Let's go back to 632 for a second.  You

 3 referred to the $40,000 item as this week's "bang my

 4 head against the wall"?

 5     A.   Yes.

 6     Q.   So am I correct in inferring that there were

 7 other bang my head against the walls?

 8     A.   Probably.

 9     Q.   Do you have your copy of 575 there?

10     A.   I do.

11     Q.   You testified that this email chain did not

12 reflect any dissatisfaction with Lason on the part of

13 Mr. McMahon; is that right?

14     A.   Yes.

15     Q.   You said that you believe Mr. McMahon was

16 merely telling Ms. Vonderhaar, Mr. Auerbach, Ms. Smith

17 and you that you need to do your job in managing Lason;

18 right?

19     A.   Yes.

20     Q.   In your experience is it a good thing when a

21 superior tells you something needs to be micromanaged?

22     A.   Is it a good thing?

23     Q.   Do you take it as criticism?

24     A.   Yes, I take it as a to do.

25     Q.   If a superior tells you that it needs to be
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 1 micromanaged into the ground, you understand that to be

 2 criticism of the status quo?

 3     A.   I understand Dirk telling us all of the things

 4 that he had talked to us about a few days prior were

 5 important to him.

 6     Q.   My question was, when a superior tells you

 7 something needs to be micromanaged into the ground, an

 8 existing process, do you understand that to be a

 9 criticism of the status quo with respect to that

10 process?

11     A.   I understand it to be a criticism of the

12 management of that process.

13     Q.   So is it fair then to say that Mr. McMahon is

14 criticizing you but not Lason in this email?

15     A.   I don't know what he is saying in that

16 specificity.

17     Q.   He does say in the second sentence that "I do

18 agree with Sue below that we have made some progress on

19 the mailroom front, but what is outlined by Mike below

20 is that we are a long way from home."

21          What is outlined by Mike below is several hot

22 issues with Lason that Mr. Nakashoji laid out in the

23 bottom of the first page; right?

24     A.   Yes.

25     Q.   Do you understand Mr. McMahon's statement that
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 1 "we are a long way from home" to mean that United was a

 2 long way from correcting the problems on the mailroom

 3 front?

 4     A.   No, I wouldn't say that at all.  Mike lists

 5 five issues that are unique, have small amounts of

 6 documents related to them, compared to the hundreds of

 7 thousands of documents that are flowing through this

 8 process in a month.

 9     Q.   Where do I see Mr. McMahon's reference to the

10 hundreds of thousands of documents?

11          THE COURT:  Ms. Berkel, if you would answer the

12 question and not go beyond it, it would make this

13 process go more quickly, because all it does is trigger

14 another question from Mr. Strumwasser.  So if we could

15 avoid it, it would be really nice.

16          (Question read.)

17          THE COURT:  I am really trying to control it,

18 so let's go back to the question.

19 BY MR. STRUMWASSER:

20     Q.   So what do you understand Mr. McMahon to be

21 saying, "we are a long way from home"?  What do you

22 understand Mr. McMahon to be referring to as "home"?

23          MR. VELKEI:  She should answer the second

24 question?

25          MR. STRUMWASSER:  Yeah.
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 1          MR. VELKEI:  Okay.

 2          THE WITNESS:  We had presented him with a list

 3 of items when he was in California that week, and he

 4 wanted us to get them done.  And that would in my mind

 5 be his definition of "home."

 6 BY MR. STRUMWASSER:

 7     Q.   So we are a long way from resolving the issues

 8 that had been presented?

 9     A.   The open items from the August meeting.

10     Q.   Last paragraph of Mr. McMahon's email,

11 "Finally, I am assuming we have an SLA with Lason.  How

12 are we doing against that?  If Lason is going along fat,

13 dumb and happy not paying out on service guarantees for

14 their performance, then we need to re-jigger the SLAs at

15 our next opportunity."

16          Do you see that?

17     A.   I see it.

18     Q.   Is it your testimony that Mr. McMahon's

19 reference to Lason as "fat, dumb and happy not paying

20 out service guarantees for their performance" does not

21 reflect dissatisfaction with Lason?

22          MR. VELKEI:  Mischaracterizes the document.  It

23 is not what it says.

24          THE COURT:  Overruled.

25          THE WITNESS:  I don't know for sure.  I read
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 1 this to mean that you need to make sure that everything

 2 we value has a Service Level Agreement, and you need to

 3 get that done if it is not that way in the 2007

 4 contract.

 5 BY MR. STRUMWASSER:

 6     Q.   In fact, you did alter the SLAs in the Lason

 7 contract after this; right?

 8     A.   Yes.

 9     Q.   Would you agree that what Mr. McMahon is saying

10 is that we are seeing unsatisfactory performance and we

11 ought to make sure that Lason pays for unsatisfactory

12 performance in the future through SLAs?

13     A.   I think he is saying if that is the case.  He

14 doesn't say that definitively.

15     Q.   So you think that Mr. McMahon was uncertain

16 whether Lason's performance was unsatisfactory?

17     A.   I think he was inquiring what are we telling

18 them what the service level expectations are.

19     Q.   Now, he is responding to your email on

20 August 31 at 624; right?

21     A.   Yes.

22     Q.   An email entitled, "My Favorite Topic," right?

23     A.   That was Mr. Nakashoji's headline.

24     Q.   Right.  In fact, Mr. Nakashoji changes the

25 subject line that was given to the email chain by Ms.
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 1 Vonderhaar; right?

 2     A.   It looks like he changed it from his

 3 August 28th, 2007 starting point.

 4     Q.   Right.  And in your 6:24 p.m. email you write,

 5 "Every time we turnaround there are issues with Lason

 6 and DocDNA."

 7          Right?

 8     A.   That's what I wrote, yes.

 9     Q.   Was that true when you wrote it?

10     A.   Yes.  We were working on very small items and

11 we wanted to get them all buttoned down.

12     Q.   You are aware, are you not, that in mid October

13 of 2007, about a month and a half after this email

14 chain, there was a Lason summit to discuss the various

15 problems that were occurring with Lason?

16     A.   Yes.  We had planned in August for an October

17 summit, yes.

18     Q.   And in September you are recounting the

19 problems that led to the decision in August to hold an

20 October summit; right?

21     A.   No, I am not recounting.  I am just saying here

22 are a few more things we are going to be working on.

23     Q.   So you are adding to the agenda for the Lason

24 summit?

25     A.   Correct.
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 1     Q.   The Lason summit was not convened to express

 2 dissatisfaction with Lason, was it?

 3     A.   It was convened to continue to use Lason in a

 4 way that would advance us, but it doesn't mean that the

 5 performance of those documents was unsatisfactory.

 6     Q.   Your performance of?  I think so you just said

 7 "of those documents."

 8     A.   Of Lason.  Sorry.

 9     Q.   You testified yesterday that PacifiCare has

10 never outsourced functions to India.  Do you remember

11 that?

12     A.   I do.

13     Q.   Were you aware that following the acquisition,

14 PPO provider calls were being handled by a call center

15 in the Philippines?

16     A.   For member eligibility?

17     Q.   Yeah.

18     A.   I am aware that member eligibility was

19 outsourced to the Philippines.  I am unaware that

20 provider calls went there, no.

21     Q.   Member eligibility is a customer service

22 function, isn't it?

23     A.   When they call the customer service number,

24 yes.

25     Q.   And did not PPO provider calls regarding member
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 1 eligibility also go to the Philippines?

 2     A.   I don't think so, no.

 3     Q.   Mr. Sing testified starting at 2493, line five.

 4               "2007 PPO provider and member

 5          calls were shared between Phoenix;

 6          Arizona; Huntsville, Alabama, and San

 7          Antonio, Texas, again regionally

 8          supported.

 9              "QUESTION:  Any other location?

10              "ANSWER:  No.

11              "QUESTION:   No where overseas,

12          no calls centers overseas?

13              "ANSWER:  2007 PPO provider -- in

14          2007 we did have some provider calls

15          in the Philippines.

16          Is it your understanding that Mr. Sing was

17 incorrect in that?

18     A.   I would rely on Mr. Sing.

19     Q.   You were present when this testimony was given.

20 Do you recall it?

21     A.   No.

22     Q.   Were you aware that following the acquisition

23 mailroom function performed by Lason were outsourced to

24 the Philippines?

25          MR. VELKEI:  Objection.  I don't know if there
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 1 is an objection of beating a dead horse, Your Honor.

 2 This goes beyond redirect.  The issue was did you

 3 outsource customer service.  Now we are back to the

 4 mailroom and where that went.

 5          I still at a fundamental level don't understand

 6 the concept of outsourcing to the Philippines is a bad

 7 thing.  Why? Because of the Philippines?  I still don't

 8 understand where this line of questioning goes, but I

 9 think we are far afield with the redirect.

10          THE COURT:  What is the relevancy?

11          MR. STRUMWASSER:  We have a degradation in

12 service on a number of fronts, claims, customer service

13 and so on.  All of which pertain to violations alleged.

14 It is a reasonable inference that by taking them

15 elsewhere where they are more remote, that that

16 contributed to the degradation.

17          THE COURT:  How does that relate to the

18 redirect for this witness?

19          MR. STRUMWASSER:  The witness testified, page

20 52, "None of the PacifiCare Health Systems legal

21 companies have ever been outsourced to India for

22 customer service.

23          THE COURT:  Well, they haven't.  So how does it

24 relate to that?  It doesn't relate to redirect.

25 Sustained.
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 1 BY MR. STRUMWASSER:

 2     Q.   So your testimony on redirect, Ms. Berkel, is

 3 limited to overseas outsourcing of PHLIC's customer

 4 service to India; correct?

 5     A.   Yes.

 6     Q.   Do you have your copy of 554 there?

 7          You testified yesterday regarding the reference

 8 74,000 claims as a huge 62 percent mismatch rate.  Do

 9 you recall that?

10     A.   I do.

11     Q.   You testified that many of these claims were

12 for legal companies other than PHLIC; right?

13     A.   Yes.

14     Q.   Ms. Berkel, do you have any evidence that the

15 mismatched rate for the PHLIC claims was anything less

16 than 62 percent?

17     A.   I don't have evidence today.  I suppose some

18 analysis could be done on this information.

19     Q.   If, in fact, the mismatch rate for the PHLIC

20 claims was 62 percent, would you agree that would be a

21 huge number?

22     A.   No.  This is not a mismatch rate.  This is a

23 rate of the system doing the match to a member or

24 provider systematically verses a person having to do it.

25     Q.   We have about 74,000, 74K have match issues, a
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 1 huge 62 percent.  Do you agree that if 62 percent of the

 2 PHLIC claims in that 74,000, had match issues, that

 3 would be a huge number?

 4     A.   Yes and no.  62 percent of PHLIC claims is a

 5 large number, but no, because this is talking about how

 6 we route and match a document -- how we route the

 7 document to the RIMS claims engine, and once it is in

 8 the engine, how we choose the right provider contract,

 9 which is manually done instead of systematically done.

10     Q.   I suspect you have your copy of 1865.

11          THE COURT:  I am going to be right back in one

12 second.

13          (Recess.)

14          THE COURT:  Back on the record.

15 BY MR. STRUMWASSER:

16     Q.   Second page, Ms. Berkel, 1939, under the

17 CareTrust Network Transition Impact we have the

18 statement that synergies defined expected California

19 contract remediation to result in millions of health

20 care cost savings missed economic reality - providers

21 with existing CTN revenue stream have no economic

22 incentive to agree to lower rates because there is no

23 real change in volume."

24          Yesterday you testified that these synergies

25 were defined focussed on overlap provider; correct?
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 1     A.   Correct.

 2     Q.   And specifically with overlap hospitals;

 3 correct?

 4     A.   Yes.

 5     Q.   Your testimony yesterday was that this bullet

 6 was not focussed on CTN gap providers?

 7     A.   Not the vast majority of it.

 8     Q.   You previously testified on direct that this

 9 bullet referred to the organization's expectation that

10 the combination of PacifiCare and United would allow you

11 to achieve better rates than PacifiCare or CTN; right?

12     A.   Yes.

13     Q.   In your direct testimony you made no mention

14 that this bullet was actually intended to relate to

15 overlap providers, did you?

16     A.   In my direct testimony?

17     Q.   Yeah.

18     A.   Not that I remember, no.

19     Q.   In cross you similarly testified about this

20 bullet about synergies.  You again made no mention that

21 this bullet related to overlap providers, did you?

22     A.   I don't know.

23     Q.   So far as you recall, you never before

24 yesterday said that this bullet pertained to overlap

25 providers, did you?
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 1     A.   Not that I remember, no.

 2     Q.   Now the synergies defined sentence, the two

 3 sentences come under CareTrust Network transition

 4 impact.  That's the heading; right?

 5     A.   It is.

 6     Q.   "CareTrust Network transition" refers to

 7 United's effort to transition the CTN gap providers

 8 following the termination of the CTN lease; right?

 9     A.   Well, that's one of the things, but it is not

10 everything, no.

11     Q.   Is it your testimony that the CTN transition

12 was not intended to transition the CTN gap providers

13 following the termination of the lease?

14     A.   It is my testimony that that was one of the

15 objectives.

16     Q.   So now it is your testimony that CTN transition

17 also covered the recontracting of overlap providers?

18     A.     The context of how I wrote this?  Yes.  And

19 let me explain.  Synergies relates to the organization

20 achieving a benefit.  And so what United had was ASO

21 customers in California.  So the health care costs

22 savings would accrue to the ASO customers.  This synergy

23 comment is talking about synergies that accrued to

24 UnitedHealth Group through its PacifiCare membership.

25     Q.   So what you are saying is these synergies that
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 1 were expected for California contract remediation

 2 involved recontracting existing PHLIC Network providers?

 3     A.   No, mostly HMO rates.

 4     Q.   Mostly HMO health services are not provided

 5 underneath contracts, are they?

 6     A.   Yes, they are.

 7     Q.   You have HMO contracts; right?

 8     A.   And that's a network.

 9     Q.   Are those the same contracts under which PPO

10 claims are handled?

11     A.   Are you saying is the PPO rate in HMO

12 contracts?  You are asking me that, right?

13     Q.   Yeah.

14     A.   I think so, yes.

15     Q.   Well, an HMO contract is essentially a

16 capitation rate; right?

17     A.   No, it's not.  An HMO contract may or may not

18 be capitation.

19     Q.   Isn't it a predominant practice for HMO claims

20 to be compensated on a capitated basis?

21     A.   Not for hospitals.

22     Q.   But for physicians?

23     A.   Yes.

24     Q.   So is it your testimony that the going in

25 position of PacifiCare was that synergies would be



11327

 1 achieved by recontracting with hospitals under more

 2 favorable terms where recontracting with hospitals

 3 specifically that were overlap hospitals?

 4     A.   Yes.  It is my testimony that PacifiCare of

 5 California had synergies in its budget for the 1/1/2007

 6 renewal cycle that did not get achieved.

 7     Q.   Do you have a copy of 5252 there?

 8     A.   I do.

 9     Q.   On page 2 the title says, "CTN Transition -

10 Filling In Provider Gap".  Do you see that?

11     A.   On 5252?  Just a minute please.  What page?

12     Q.   Page 2.  The title is "CTN Transition - Filling

13 Provider Gap"; right?

14     A.   Yes.

15     Q.   And "Provider Gap" in this context means gap

16 providers, not overlap providers; right?

17     A.   Yes.

18          MR. STRUMWASSER:  This is a good place, Your

19 Honor.

20          THE COURT:  Return at 1:30.

21          (Luncheon recess.)

22          THE COURT:  Back on the record.

23          MR. STRUMWASSER:  Your Honor, the graphite

24 isn't dry yet, but I have a document we might as well

25 mark as our next in order.
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 1          THE COURT:  The contested claims.

 2          (Exhibit 777 marked for Identification.)

 3 BY MR. STRUMWASSER:

 4     Q.   I take it that you have seen Exhibit 777?

 5     A.   Yes.

 6     Q.   Was it prepared under your supervision?

 7     A.   Yes.

 8     Q.   These are the 30 claims referred to in 5369 as

 9 contested?

10     A.   Yes.

11     Q.   Can you walk us through the headings and

12 columns and tell us what they represent?

13     A.   The first heading is "Platform".  I think there

14 were 13 RIMS and 17 OTIS in that 30 contested line.  The

15 claim number.  The receive date.

16     Q.   What does that represent?

17     A.   The date that the RIMS or OTIS engine showed

18 the claims received.

19     Q.   For the first time?

20     A.   For the claim in question.

21     Q.   For the first time?

22     A.   It represents the receive date of the claim

23 worksheet as it was provided to the Department of

24 Insurance during the 2007 exam.

25     Q.   So for example, the fourth row down there is a
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 1 RIMS claim which has a suffix 02.  My recollection is

 2 that represents a rework.  Is that correct?

 3     A.   It would be a second adjudication.

 4     Q.   So my question is how does the receive date

 5 pertain to the second adjudication.  Was that the date

 6 that it was received for the first adjudication or the

 7 second?

 8     A.   In this scenario it was the first receive date

 9 as well.

10     Q.   That would be consistent across all the rows?

11     A.   I'm not sure.  There are some instances where a

12 second claim can be received and have a new date.

13     Q.   Paid date?

14     A.   Is the date of the payment during the 2007

15 exam.

16     Q.   Keep going.

17     A.   The lag calculation based on those two columns.

18 The bill charges of the claim.

19     Q.   So the totals charges is the bill charges?

20     A.   Yes.  The non-interest paid, so the amount of

21 the check without the interest.  Then the interest paid

22 at that time, zero, and the net payment.

23     Q.   Is just the sum of those last two?

24     A.   Right.

25     Q.   Then we added in the contested date and the
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 1 date information was received related to that contested

 2 time and the new lag calculation.

 3          What does the contested date represent?

 4     A.   It represents the date that we asked the

 5 provider or member for the missing information.

 6     Q.   Which columns does new lag calculate?

 7     A.   The new receive date to the original paid date.

 8     Q.   So let's just take a look at one sort of in the

 9 middle.  You see the fifth OTIS claim -- sixth one, the

10 one that has as its receive date 28, November, '06, do

11 you see that?

12     A.   Yes.

13     Q.   So that means that the claim was initially

14 received on November 28 of 2006; right?

15     A.   Yes.

16     Q.   And a check went out 43 days later on

17 January 10th; right?

18     A.   Yes.

19     Q.   For like 29,000 and change?

20     A.   No, for $750.

21     Q.   So the billed amount was 289,000 but, in fact,

22 the check was for 750?

23     A.   Yes.

24     Q.   With no interest.  And then what was the

25 triggering event for the contested date of December 5?
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 1     A.   There was a contesting on December 5th.  It

 2 would have been a prior adjudication telling them we

 3 need something else.

 4     Q.   Something was filed by the provider,

 5 presumably?

 6     A.   Provider or member.

 7     Q.   If it was a provider, would that be called a

 8 provider appeal or provider dispute?  What do you call

 9 the thing that they make that triggers this?

10     A.   The first adjudication -- perhaps the first

11 adjudication made an initial disbursement, but not on

12 this particular line.  Not on all of it.  And there

13 would have been a remark code saying we need something.

14          So we told them we needed something on

15 December 5th.  It was supplied on December 22nd, and the

16 second adjudication happened on January 10th, '07, which

17 was within the exam period.

18     Q.   So the 19 days is from the new received date to

19 the payment date?

20     A.   Yes.

21     Q.   What is it that happened -- am I correct

22 that -- do I understand you correctly to say that there

23 were two checks that went out prior to -- well, two

24 checks went out?

25     A.   I don't know in every scenario.  I don't know
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 1 the details.  But that could happen where a claim of

 2 29,000 of billed charges would probably have ten, 11, 12

 3 billed lines, and the second disbursement is a small

 4 one, so it looks to me that one particular issue needed

 5 additional information.  But I don't know the details of

 6 every one of these claims.

 7     Q.   With respect to that November 28 one, the 750

 8 is the second check then?

 9     A.   It is the January 10th, '07 check that shows a

10 43-day lag but, in fact, additional information had been

11 received and the lag was truly 19.

12     Q.   Can we tell from this whether interest was paid

13 on the second check?

14     A.   There isn't interest due.

15     Q.   I understand that.  But I am just saying, is

16 there no interest due on any of these?

17     A.   Correct.

18     Q.   Tell us about the first claim on the first row.

19     A.   The first claim was a claim that should not

20 have been counted in that 30.  There should have only

21 been 29 contested claims.  This claim was one day beyond

22 the 42 calendar days and 45 cents of interest is owed.

23     Q.   Why should it not have been included?

24     A.   It wasn't contested.

25     Q.   So there wasn't 30, there was 29 contested?
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 1     A.   Yes.

 2          MR. STRUMWASSER:  I have done about as much as

 3 I can right now.  And I have had a chat with Mr.

 4 McDonald.  As far as we are concerned, we will try to

 5 work it out with them so we don't have to bring Ms.

 6 Berkel back.

 7          THE COURT:  All right.

 8 BY MR. STRUMWASSER:

 9     Q.   I have some questions for you about the 22

10 claims adjustors that were laid off in Cypress.  This

11 took place in 2006; right?

12     A.   Yes.

13     Q.   At the time of the layoff, do you know how many

14 claims adjustors there were in Cypress that were doing

15 PHLIC work?

16     A.   Twenty-two.

17     Q.   So the entirety of that location was

18 terminated?

19     A.   Yes.

20     Q.   Do you know how many claims adjustors there

21 were doing PHLIC work nationwide?  In other words, how

22 many PacifiCare employees nationwide that at the time

23 were doing PHLIC work?

24     A.   I don't know off the top of my head, but that

25 information is available.
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 1     Q.   Something under a little under 150 sound right

 2 to you?

 3     A.   Sure.

 4     Q.   So the 22 that were laid off represented

 5 something roughly 15 percent of the PHLIC claims

 6 adjustors at the time?

 7     A.   I think you would have to include you the

 8 MedPlan resources as well in that calculation.

 9     Q.   I would like to not right now.  I just want to

10 focus on PacifiCare employees.

11     A.   Okay.

12     Q.   So assuming there was something just short of

13 150 at the time of the layoff, 22 out of a 150 would be

14 the calculation?

15     A.   Yes, and that presumes 150 is correct at the

16 beginning of '06.

17     Q.   Right.  Do you recall roughly how many claims

18 per hour adjustors were averaging in those days on PHLIC

19 claims, the total mix of PHLIC claims that were being

20 handled?

21          MR. VELKEI:  Lack of foundation.  Calls for

22 speculation.

23          THE COURT:  If you know.

24          THE WITNESS:  I don't know.

25
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 1 BY MR. STRUMWASSER:

 2     Q.   If I said roughly five, does that sound about

 3 right?  I am not going to hold you to that, but I want

 4 to get an order of magnitude here.

 5          MR. VELKEI:  Same objection.

 6          THE COURT:  If you know.

 7          THE WITNESS:  I don't know.

 8 BY MR. STRUMWASSER:

 9     Q.   Okay.  I would like you to assume for a moment

10 that a claims adjustor does about five claims per hour

11 of PHLIC claims.  How many hours in a month do you

12 normally figure?

13          MR. VELKEI:  Objection; vague.  For FTEs?

14 BY MR. STRUMWASSER:

15     Q.   How many hours in a month does an employee

16 typically have?

17          THE COURT:  Do you know?

18          THE WITNESS:  I don't know.

19          THE COURT:  Ours is usually 176.

20          MR. STRUMWASSER:  That's exactly right.

21          THE WITNESS:  176?

22          THE COURT:  That's what they show in our track

23 manager.

24 BY MR. STRUMWASSER:

25     Q.   Twenty-two times eight?
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 1     A.   Oh, 22 days?  Okay.

 2     Q.   So if there were 176 hours in a month, and five

 3 claims can be done per person per hour, that would be on

 4 five claims times 176 is on the order of 800 claims per

 5 month per examiner.  Would you agree?

 6     A.   So 176 times five?

 7     Q.   Sure.

 8     A.   Yeah, I get 880.

 9     Q.   So how many would 22 such folks be able to do?

10     A.   19,360 claims a month for 22 people.

11     Q.   Okay.  I want to ask you a couple questions

12 about the RIMS testimony.  And I am going to distribute

13 a page out of the transcript.  I have here 8127 through

14 29 from last month.  And 11220 through 222 fresh off the

15 press from yesterday.  And we are now working with the

16 final.

17          So turning first to 8128 from your August

18 testimony.

19                  "QUESTION:   PHS Systems

20          haven't had adequate maintenance

21          since 8 of 2005.  Do you see that?

22              "ANSWER:   I do.

23              "QUESTION:   Sitting here today

24          do you think that is a true

25          statement?
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 1              "ANSWER:   I do for RIMS."

 2          And then there is more text.

 3          And yesterday you were asked by Counsel,  "What

 4 did you mean when you said 'I do for RIMS'"?   And your

 5 answer is, "Well, I think I answered the wrong question.

 6 So what I meant to say is RIMS has been adequately

 7 maintained."

 8          My question to you, Ms. Berkel, is take a look

 9 at this excerpt from your August testimony and tell us,

10 please, if you would, what question you thought you were

11 answering.

12          MR. VELKEI:  Is the suggestion that the

13 question she is referring to is in the transcript?

14          THE COURT:  Well, he is asking.  She said it.

15 He gets to ask her.

16          THE WITNESS:  One of the challenges of

17 anawering these question is sometimes the word not is in

18 my head or not in my head.  And I think I answered that

19 question backwards, is what I am saying.

20 BY MR. STRUMWASSER:

21     Q.   It is not that you answered a different

22 question, but a question that wasn't asked?

23     A.   I think I heard PHS Systems have adequate

24 maintenance since 8 of 2005 and I answered "I do for

25 RIMS."  So I missed the "hadn't" and I think I heard
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 1 "had."

 2     Q.   Would you pull out Exhibit 460.  This is the

 3 document Exhibit 460 that you had before you when you

 4 were answering that question; right?

 5     A.   In?

 6     Q.   August.

 7     A.   Okay.

 8     Q.   That doesn't help us any because yesterday was

 9 August, too, but whatever was not yesterday.

10     A.   Thank you.

11     Q.   If you look at this, the quote that was in

12 question is the third bullet under the headline section

13 at the top.  In that context, "had not had adequate

14 maintenance" fits within the context of these headlines,

15 doesn't it?

16     A.   Well, yes and no.  Maintenance is not a capital

17 item.  So what I was really talking about here was a

18 conversation about capital.  Enhancements to systems.

19 We hadn't done anything other than keep them going.

20     Q.   Do you have your copy of 5370 there?

21     A.   I do.

22     Q.   On the first page you list five categories of

23 violations charged by The Department; right?

24     A.   Yes.

25     Q.   The points of this slide one, is that in your
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 1 opinion, any of those five categories related to

 2 PacifiCare's merger; right?

 3     A.   That's right.

 4     Q.   Let's take a look at the first category,

 5 provider acknowledgment letters sent and retained.  In

 6 2007 PacifiCare was asked by the Market Conduct

 7 examiners for copies of provider acknowledgment letters;

 8 right?

 9     A.   Yes.

10     Q.   And it was decided that the business person

11 appropriate to respond to the examiner's questions was

12 Ms. Norket; right?

13     A.   I don't know if it was that conscious, but yes.

14     Q.   Would you agree that Ms. Norket provided to

15 your Regulatory Team and through them to the Department

16 incorrect information regarding provider

17 acknowledgments?

18     A.   Yes, I would agree that we probably should have

19 had a legal person look at that question.

20     Q.   Well, Ms. Norket confused member and provider

21 claims; right?

22     A.   Well, Ms. Norket confused a letter that was

23 intended for a member statute under a provider statute,

24 but I would think that she doesn't have any

25 understanding of California law at the statute level.



11340

 1     Q.   Ms. Norket also got the dates of non-printing

 2 wrong, correct?

 3     A.   The response had the wrong print date, yes.

 4     Q.   Would you agree that had Ms. Norket correctly

 5 determined the facts prevailing regarding the

 6 acknowledgment of provider letters in 2007, PacifiCare

 7 could have provided to the Department timely, accurate

 8 information?

 9          MR. VELKEI:  Objection; vague.

10          THE COURT:  Overruled.

11          (Question read.)

12          THE WITNESS:  Yes, I think it is possible that

13 Ms. Norket could have asked for more help with this.

14 Perhaps had a legal understanding of what is going on

15 here.  And perhaps somebody could have refreshed her

16 memory that the letter was for member acknowledgment.

17 All of those were possibilities that unfortunately

18 didn't happen.

19 BY MR. STRUMWASSER:

20     Q.   Would you agree, Ms. Berkel, that had Ms.

21 Norket correctly determined the facts prevailing

22 regarding provider letters in 2007, that she could have

23 apprized your internal management about what was

24 happening with respect to acknowledgment letters at that

25 time?
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 1          MR. VELKEI:  Objection, Your Honor.

 2          THE COURT:  Overruled.

 3          THE WITNESS:  I don't understand what you mean.

 4 Apprized our internal management?

 5 BY MR. STRUMWASSER:

 6     Q.   In other words, when Ms. Norket gave the

 7 response to the Department that were sent through to the

 8 response that the Department got.  At that moment all

 9 the things that was wrong with that was not only then

10 what became the misunderstanding of CDI, but at that

11 point, your own internal managers, your own company did

12 not know the true facts with regard to provider

13 acknowledgment letters; correct?

14     A.   So you are asking me if she was capable of

15 knowing that there were two detailed laws and the letter

16 itself met the member acknowledgment, then responding

17 would have informed PHLIC that --

18     Q.   That there are no provider letters going out?

19     A.   But at the same time she would have concluded

20 that provider letters wouldn't be required.

21     Q.   Okay.  I will indulge you that part of the

22 assumption if you will agree with me that had Ms. Norket

23 determined at that time that there were no provider

24 letters going out, she could have apprized your

25 management of that?
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 1     A.   It's possible.  I don't know that she would

 2 have felt that she needed to had we interpreted this

 3 thing correctly the first time.

 4     Q.   I understand that you have a different legal

 5 opinion as to what was required than you did in December

 6 of '07.  I have already represented to you that we have

 7 in the record your own company's implementation logs

 8 from this passage of the statute that said that provider

 9 letters were required.

10          So all I want to do is -- I don't want to

11 recreate that dispute.  I just want to get your answer

12 to the question, had Ms. Norket correctly gotten the

13 facts regarding provider acknowledgment letters in 2007,

14 then your company would have known in 2007 that there

15 were no provider letters going out; correct?

16     A.   Assuming all of those things happened, the

17 Company would have known sometime in October of 2007.

18     Q.   In October of 2007 Ms. Norket's main job was

19 not responding to market conduct exams, was it?

20     A.   No, that wasn't her main job, no.

21     Q.   Her main job was dealing with claims that

22 needed to be reworked; right?

23          MR. VELKEI:  I am going to object to the scope.

24 I don't know what this connects to on redirect.

25          THE COURT:  What does this connect to?
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 1          MR. STRUMWASSER:  It is going to show that

 2 provider acknowledgment letters sent and letters

 3 retained was related to the merger.

 4          THE COURT:  All right.  It is the first

 5 category on the list.  Go ahead.

 6          (Question read.)

 7          THE WITNESS:  I know that was one of her

 8 responsibilities.  I don't know if that was her main.

 9 BY MR. STRUMWASSER:

10     Q.   And she was very busy in 2007 with reworks,

11 wasn't she?

12     A.   Not in the Fall.

13     Q.   Wasn't there a sharp increase in reworks in the

14 second half of 2007?

15     A.   I remember the issue being in January of 2007.

16     Q.   Is it your testimony that all the reworks were

17 done by October of 2007?

18     A.   No, there is always rework.

19     Q.   Would you agree that the increase in reworks

20 that was experienced in 2007 was related to the

21 PacifiCare merger?

22     A.   Some of it, yes.  Not the maintenance of fee

23 schedules, no.

24     Q.   Now returning to slide one on 537, the second

25 and third categories, member EOBs and provider EOBs.  Do
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 1 you see those?

 2     A.   I do.

 3     Q.   Are you aware, are you not, that the Department

 4 has not charged PHLIC with any EOB or EOP violations

 5 arising before the acquisition?

 6     A.   Okay.

 7     Q.   You are not aware of that?

 8     A.   No.

 9     Q.   All of the violations charged by the Department

10 arose after CDI gave PHLIC notice in 2007 that the

11 notices were missing from the EOBs and EOPs.  Are you

12 aware of that?

13     A.   Well, I believe there are justified complaints

14 in your OSC that precede that time.  So, no, I wasn't

15 aware of that.

16     Q.   There are no charges with respect to the

17 absence of IMR notice or CDI notice charged before 2007,

18 are there?

19     A.   I don't know.

20     Q.   Assuming then that all EOB and EOP charges

21 commenced after 2007 after the Department gave PHLIC

22 notice of the absence of those notices from the EOBs and

23 the EOPs, would you agree that the Company's response to

24 this problems was determined by post-acquisition

25 management of PacifiCare?
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 1     A.   The Company's response was with PacifiCare

 2 employees that had been with the company prior to the

 3 acquisition.

 4     Q.   Would you agree that the Company's response was

 5 determined by post-acquisition management?

 6     A.   No, I would not.  It was the same people that

 7 existed prior to the acquisition.

 8     Q.   Now, the people with whom the Department was

 9 dealing on this issue were PacifiCare's regulatory

10 staff, correct?

11     A.   That's my understanding, yes.

12     Q.   And PacifiCare regulatory staff was engaged in

13 a number of compliance issues in 2007, wasn't it?

14     A.   I don't know.

15     Q.   You don't know whether some of -- whether that

16 staff was engaged in compliance issues arising out of

17 the merger?

18          MR. VELKEI:  Objection; asked and answered.

19          THE COURT:  Overruled.

20          THE WITNESS:  I don't know.

21 BY MR. STRUMWASSER:

22     Q.   The compliance staff that were dealing with the

23 EOB and EOP issues, they were the claims and IT folks in

24 PacifiCare; right?

25     A.   I thought it was Jean Diaz who works for Nancy
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 1 Monk.

 2     Q.   Right, Ms. Diaz is the regulatory person and

 3 they were talking about changes to the EOP an EOB;

 4 right?

 5     A.   That's what I have heard.

 6     Q.   And the people that would have to implement

 7 those were either claims people or IT people; right?

 8     A.   No, it was Sue Lookman.  It was business people

 9 that work on RIMS.

10     Q.   So business people on the claims side?

11     A.   On the systems side.

12     Q.   Was Ms. Lookman engaged in any merger

13 represented issues at that time?

14     A.   I don't know.

15     Q.   Are you aware that one of the issues that was

16 discussed between PacifiCare and CDI during this period

17 was PHLIC's desire to make the changes in the EOB in

18 particular that would get the additional notice within

19 the existing four-page format?

20          MR. VELKEI:  Argumentative.

21          THE COURT:  Overruled.

22          THE WITNESS:  I'm not sure I understand the

23 question.  You are saying we didn't want to expand the

24 number of pages.

25
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 1 BY MR. STRUMWASSER:

 2     Q.   That's right?

 3     A.   I wasn't aware of that.

 4     Q.   Do you know whether expanding the number of

 5 pages in the EOB is a cost issue for PacifiCare?

 6     A.   I don't know what they were thinking.

 7     Q.   Would agree that PacifiCare came under

 8 increased cost reduction pressures from United after the

 9 merger?

10     A.   Yes and no.  I would agree that organizations

11 are continually looking at its cost in order to keep

12 premiums down.

13     Q.   Ms. Berkel, my question was not about

14 organizations in the American economy generally.  Would

15 you agree that PacifiCare came under increased cost

16 pressures from United after the acquisition?

17          MR. VELKEI:  Vague as to time, after the

18 acquisition.

19          THE COURT:  Immediately after the acquisition?

20          MR. STRUMWASSER:  Commencing with the closure

21 of the deal.

22          THE COURT:  All right.

23          MR. VELKEI:  So when you say "commence," you

24 mean after the acquisition to the present?

25          MR. STRUMWASSER:  Starting with the close of
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 1 the deal.

 2          MR. VELKEI:  Vague as to time.

 3          THE COURT:  Overruled.

 4          THE WITNESS:  I would say that the organization

 5 did look at costs as they owned us in the beginning of

 6 2006.  And there were reductions made.  I wouldn't call

 7 it increasing.  I would call it owners trying to

 8 understand what they have now acquired.

 9 BY MR. STRUMWASSER:

10     Q.   And owners trying to reduce their costs; right?

11     A.   Potentially, but not necessarily.

12     Q.   Fourth category.  Interest payments.  This is a

13 problem that involved at least in part the absence of a

14 tool for interest calculations?

15     A.   It wasn't the absence of a tool.  It was --

16 well, one was how the RIMS table was working at that

17 time.  It was defective.  And my understanding is that

18 there was a calculator and instructor but not as

19 simplified as we ultimately made it.

20     Q.   To reduce the number of interest payment

21 violations, it was necessary to develop a new tool;

22 right?

23     A.   We did, yes.

24     Q.   Would you agree that in 2007 there were

25 merger-related demands for IT resources that exceeded
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 1 the resources needed to develop this tool?

 2     A.   No.  It is an Excel spreadsheet.

 3     Q.   So anybody could have done it at any time?

 4     A.   Somebody could have changed the prior Excel

 5 spreadsheet, yes.

 6     Q.   So there was no resource reason why in 2007 an

 7 adequate Excel spreadsheet was not available to the

 8 people who needed it to calculate interest?

 9     A.   No resource related issue?

10     Q.   Yeah, no resource related issue?

11     A.   Not that I can think of, no.

12          MR. STRUMWASSER:  No further questions, Your

13 Honor.

14          MR. VELKEI:  I just have four questions and

15 then we are done.  Hopefully.

16                   REDIRECT EXAMINATION

17 BY MR. VELKEI:

18     Q.   Focussing on the 813 claim files.  I understood

19 your testimony to be at the beginning of

20 recross-examination that the claims were paid in July of

21 2010.  Is that, in fact, what happened, Ms. Berkel?

22          MR. STRUMWASSER:  Misstates her testimony.

23          THE COURT:  I think the first time she did say

24 that.  I was kind of surprised when I saw this.

25          MR. STRUMWASSER:  I think she said June or
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 1 July.

 2          THE COURT:  Okay.

 3 BY MR. VELKEI:

 4     Q.   So I understood your testimony earlier this

 5 morning to be that the claims that were at issue in the

 6 813, the claims themselves, were not paid until the

 7 Summer of 2010.  Is that correct?

 8     A.   No.  What I meant to say is all 813 had been

 9 adjudicated during the Market Conduct Exam.  And the

10 interest that we paid as a result of this review was

11 paid -- the 561 presented on page 3 of Exhibit 5369,

12 those were paid in June and July of 2010.

13          And then today on Exhibit 777 we found one more

14 claim for 45 cents of interest that will be paid today

15 or tomorrow.

16     Q.   So that is just the interest you were referring

17 to?

18     A.   I only should have referred to the processing

19 for interest.

20     Q.   Switching to CTN and the references to overlaps

21 providers.  I believe CDI Counsel pointed out the fact

22 that you had never before in your redirect mentioned

23 that term in the context of discussion of CTN synergies.

24          Is there anything that happened between the

25 time of your cross-examination and when you came here
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 1 for redirect that may have refreshed your recollection?

 2     A.   Yes.  During my cross-examination, Mr.

 3 Strumwasser gave me a Power Point presentation from July

 4 of 2007.  So I took a harder look at that 950 million of

 5 synergies, and that refreshed my memory about the

 6 overlap hospital synergies expectation that I was

 7 discussing in my July 2007 memo.

 8     Q.   Switching to Exhibit 632.  This is the $40,000

 9 spend.  You don't need to refer to the document, Ms.

10 Berkel.  Can you explain the confusion with regard to

11 this issue and your interpretation of what was happening

12 in that memo?

13     A.   Well, my confusion was, I went back and looked

14 at that document and saw the word "secondary" document,

15 had a conversation with Bill Moore about what that

16 meant, and didn't understand that the 40,000 really was

17 referring to non-keyable correspondence.

18     Q.   So is there anything that you want to change in

19 your testimony in cross-examination on this subject?

20     A.   No.

21          MR. VELKEI:  No further questions.

22          THE COURT:  Anything further?

23          MR. STRUMWASSER:  No questions.

24          THE COURT:  Thank you very much.  We can go off

25 the record.
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 1          (Discussion held off the record.)

 2          THE COURT:  Back on the record.  There is no

 3 objection -- 5369 and 5370 are already in Evidence.  I

 4 apologize.

 5          And 776 and 777, there is no objection;

 6 correct?

 7          MR. VELKEI:  Correct.

 8          THE COURT:  Those will be entered into

 9 evidence.

10          (Exhibits 776 and 777 admitted into Evidence.)

11          THE COURT:  May this witness be excused?

12          MR. STRUMWASSER:  Yes, she may, Your Honor.

13          MR. VELKEI:  Yes.

14          THE COURT:  Thank you very much.  You are

15 excused.

16          (The proceedings were adjourned at 3:15 p.m.)

17                            --oOo--

18

19

20

21

22

23

24

25
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 1 Wednesday, September 15, 2010         9:10 o'clock a.m.

 2                         ---o0o---

 3                   P R O C E E D I N G S

 4      THE COURT:  This is on the record.  This is before

 5 the Insurance Commissioner of the State of California

 6 in the matter of PacifiCare Life and Health Insurance

 7 Company.  This is OAH Case No. 2009061395, Agency

 8 No. UPA 2007-00004.

 9          Today's date is September 15th, 2010 in

10 Oakland, California.  Counsel are present.  Respondent

11 is present in the person of Ms. Monk.

12          Did you want to state your appearance for the

13 record?

14      MR. LATIMER:  Libio Latimer.

15      THE COURT:  And you're going to call a Department

16 employee, correct?

17      MR. VELKEI:  Yes, your Honor.  The Respondent

18 would like to call Ms. Towanda David.

19          (Witness sworn)

20                      TOWANDA DAVID,

21          called as a witness by the Respondent,

22          having been first duly sworn, was

23          examined and testified as hereinafter

24          set forth:

25      THE COURT:  Please state your first and last name
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 1 and spell them both for the record.

 2      THE WITNESS:  Towanda David, T-O-W-A-N-D-A, David,

 3 D-A-V-I-D.

 4      THE COURT:  Thank you.

 5             DIRECT EXAMINATION BY MR. VELKEI

 6      MR. VELKEI:  Q.  Good morning, Ms. David.  How are

 7 you today?

 8      A.  Fine, thank you.

 9      Q.  Your attorneys probably warned you about me.

10 But it won't be so bad, I promise.  If in the course of

11 the examination you want to take a break, just let me

12 know; let the Court know.  The only thing I would ask

13 is, if I'm in the middle of a question, just answer the

14 question first, unless there's some emergency,

15 obviously.

16          This is not a memory test.  I'm just looking

17 for your best recollection.  I do understand the events

18 occurred some years ago.  Please make sure you give

19 audible responses as opposed to nodding your head,

20 "mm-hmm," something like that.  It just makes it

21 difficult for the court reporter, who has to take down

22 everything we're saying.

23          In terms of my questions, if there's something

24 you don't understand, just let me know, and I'll be

25 happy to rephrase the question.  There may be some
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 1 objections from counsel for the Department.  To the

 2 extent there are any, you just need to wait until the

 3 Court rules before proceeding with your answer.

 4      A.  Okay.

 5      Q.  All right.  So welcome.

 6          I did get a copy of your CV.  And

 7 unfortunately, I didn't make a copy of it.  I just have

 8 a couple of brief questions for you about that.

 9      THE COURT:  You want to put those in?

10      MR. STRUMWASSER:  Why don't we mark them as the

11 Department's next exhibits.  In fact, let's do all

12 three of the documents that we provided.

13          What's our next number, your Honor?

14      THE COURT:  778.

15      MR. STRUMWASSER:  778, let's make that Ms. David's

16 vitae.

17          And then, when you're ready.

18      THE COURT:  Okay.  778.

19          (Department's Exhibit 778 marked for

20           identification)

21      MR. STRUMWASSER:  Then for 779, we'll do the org

22 chart as of January 1, '07.

23      THE COURT:  Okay.

24      MR. STRUMWASSER:  And 780, we'll do the org chart

25 as of today.
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 1      THE COURT:  Okay.

 2          (Department's Exhibits 779 and 780

 3           marked for identification)

 4      THE COURT:  Then did you also have your 776

 5 reduced?

 6      MR. GEE:  Yes.

 7      MR. STRUMWASSER:  And I suppose, just because

 8 they're easy to lose track of, can we move 778 through

 9 780 in?

10      THE COURT:  Any objection?

11      MR. VELKEI:  No objection, your Honor.

12      THE COURT:  All right.  Those will be entered.

13          (Department's Exhibits 778 through 780

14           admitted into evidence)

15      THE COURT:  All right.

16      MR. VELKEI:  Q.  Okay.  You have a copy of 778,

17 Ms. David?

18      A.  No.

19      MR. VELKEI:  Can we give the witness a copy?

20      MR. STRUMWASSER:  Sure.

21          Your Honor, do you mind --

22      THE COURT:  No, I don't.

23      MR. VELKEI:  Q.  Ms. David, did you prepare this

24 document, 778?

25      A.  I provided information for our counsel.
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 1      Q.  So you didn't actually prepare this yourself?

 2      A.  No.

 3      Q.  Let's switch, if we can, to the second page of

 4 the document, "Market Conduct Management designation,"

 5 "(MCM)."

 6          Can you explain what that is, just briefly?

 7      A.  It was training, two-and-a-half, three-day

 8 training, for market conduct personnel, kind of gives a

 9 hands-on training of the issues involved in a market

10 conduct exam, just as it says here.  It covers how to

11 conduct a market conduct exam, communication, report

12 writing, data requests.

13      Q.  What is IRES?

14      A.  It's Insurance Regulatory Examiners Society.

15      Q.  How did you get involved in that organization?

16      A.  I don't recall.  I think our state chair kind

17 of recruited people.

18      Q.  State chair?  What do you mean?

19      A.  She was a state -- California state chair.

20 IRES is a national organization for all state

21 regulators.  And each state has a state chair that

22 represents at IRES.

23      Q.  Who was the state chair at the time you were

24 recruited?

25      A.  Polly Chan.
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 1      Q.  Is she a department employee?

 2      A.  Yes.

 3      Q.  Is that C-H-A-N?

 4      A.  Correct.

 5      Q.  IRES is a national organization, so you're

 6 participating with regulators from across the

 7 country --

 8      A.  Correct.

 9      Q.  -- in these programs?

10      A.  Correct.

11      Q.  And is this concept to try to create a uniform

12 approach to market conduct exams across the country?

13      A.  In part.  I don't recall what the exact

14 mission statement is.

15      Q.  When did you first become involved with IRES,

16 the organization?

17      A.  2004, I became a member.

18      Q.  You were also a faculty member for IRES, the

19 IRES Foundation?

20      A.  Yes.

21      Q.  Can you explain what the IRES Foundation is?

22      A.  That is the -- the foundation educates

23 industry personnel as well, whereas IRES itself is

24 regulator-with-regulator exchanging ideas.

25      Q.  So as a faculty member within the foundation,
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 1 you're actually teaching not just regulators but

 2 insurance company representatives?

 3      A.  Correct.

 4      Q.  What was required to get the MCM designation?

 5 What did you need to do?

 6      A.  They want someone that has experience in it,

 7 and then it's just to enhance your experience.  It was

 8 actually a two-and-a-half or three-day training that

 9 was involved in it.

10      Q.  Course book?

11      A.  There was a textbook and a test.

12      Q.  How about the certificate in general

13 insurance?  What's required there to get that

14 certificate?

15      A.  That was three basic general insurance

16 courses.  And then there's a national examination that

17 you take for each part to get that certificate.

18      Q.  Mm-hmm.  Okay.  Then moving on, if we can,

19 says, "Other Completed Course Work, Insurance

20 Regulation," in 2008.  What does that mean?

21      A.  That was just a single course I took on

22 insurance regulation.

23      Q.  Okay.  Where did you take that course?

24      A.  That was through the National -- Insurance

25 Institute of America.  So it was a self-study course.
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 1 But then I had to take a national examination.

 2      Q.  So it's called a National Insurance Institute

 3 of America?

 4      A.  No, IIA, Insurance Institute of America.

 5      Q.  Okay.  Sorry about that.  What is that

 6 organization?

 7      A.  It's just an educational organization for

 8 insurance professionals.

 9      Q.  "Chartered Property Casualty Underwriting

10 course work (six of eight courses completed)," from

11 1985 to 2001.  Could you just briefly explain what that

12 means?

13      A.  That is -- it's Master's-level type work in

14 insurance.  There are, I think, five foundation courses

15 and three electives.  And it covers like statutory,

16 accounting, insurance operations, management.  And it's

17 a series of courses.  And at the end of the eight

18 required courses, there's a designation that's

19 national.

20      Q.  Who sort of sponsors this program?

21      A.  The American Institute of Chartered Property

22 Casualty Underwriters.  I think it's AICPCU.

23      Q.  Okay.  "Introduction to Claims" in 1999, what

24 does that mean?

25      A.  That was just a beginners claims course, just
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 1 with general claims principles.  And again, you have to

 2 take a test to successfully pass the course.

 3      Q.  Have you taken more advanced training in

 4 claims processing?

 5      A.  No.

 6      Q.  Do you have any specialty or expertise in

 7 healthcare?

 8      A.  No industry experience, no.

 9      Q.  How about in the course of acting as a

10 regulator have you developed, as a regulator,

11 experience in the healthcare industry?

12      A.  Oh, yes.  We've had training on healthcare

13 matters, rescissions, regulations.

14      Q.  How many healthcare market conduct exams have

15 you been involved in, roughly?

16      A.  I can't recall.  Half a dozen.  I'm not really

17 certain.

18      Q.  When you say there was training on healthcare

19 matters, what does that mean?

20      A.  Such as rescissions, rescission regs, any

21 regulations.

22      Q.  Focusing on just the healthcare industry and

23 understanding the healthcare business, roughly how many

24 licensed entities or healthcare providers or healthcare

25 insurers are in California, do you know?
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 1      A.  I don't know.

 2      Q.  Focusing, though, on sort of your training

 3 with regard to healthcare matters, other than the

 4 course work we've talked about on rescission and

 5 rescission regulations, what other kind of healthcare

 6 training have you received as a department employee, if

 7 any?

 8      A.  On-the-job training, a lot.

 9      Q.  Anything other than -- any formal training

10 other than what you've described?

11      A.  I can't recall any.

12      Q.  Just noticing, under "Professional

13 Organizations," we've talked about the IRES Foundation,

14 and you mentioned that you're a faculty member.

15 States, "The Foundation's mission is to assist in the

16 development of educational and training opportunities

17 for professional insurance regulators as well as

18 educating the private sector about state insurance

19 regulation."

20          Do you think it's important to educate the

21 private sector about state insurance regulations?

22      MR. STRUMWASSER:  Objection, irrelevant.

23      THE COURT:  Overruled.

24      THE WITNESS:  Repeat the question, please.

25      MR. VELKEI:  Q.  Sure.  Do you think it's
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 1 important to educate the private sector about state

 2 insurance regulations?

 3      A.  Yes, I think it's helpful.

 4      Q.  Do you think it's important?

 5      A.  Yes.

 6      Q.  Why do you think it's important?

 7      A.  Gives them a better understanding of our

 8 expectations as regulators in complying with the law.

 9      Q.  Why is that important?

10      A.  For compliance.

11      Q.  You have to know what's expected to comply?

12      A.  It's helpful, yes.

13      Q.  Let's focus then, if we can, on your training

14 with the Department.  You've been with the Department

15 since 1989; is that correct?

16      A.  Yes.

17      Q.  And how was it that you came to join the

18 Department of Insurance?

19      A.  I believe I was reading an insurance journal

20 for positions, and I applied for the position.

21      Q.  So you were in the underwriting services

22 bureau for seven years; is that correct?

23      A.  About that, yes.

24      Q.  And then approximately 14 years with the field

25 claims bureau, correct?



11370

 1      A.  Yes.

 2      Q.  And I get the bureaus mixed up, so forgive me.

 3 Is the field claims bureau responsible for market

 4 conduct examinations?

 5      A.  Yes.

 6      Q.  So you've been involved in market conduct

 7 examinations since 1996?

 8      A.  Correct.

 9      Q.  And then in 2001, you were promoted to senior

10 insurance compliance officer?

11      A.  Yes.

12      Q.  Is Ms. Vandepas a senior insurance compliance

13 officer currently?

14      A.  She's an associate.

15      Q.  How long has Ms. Vandepas been an associate

16 insurance compliance officer?

17      A.  I don't remember.

18      Q.  She reports to you?

19      A.  Yes.

20      Q.  All right.  So you were a senior insurance

21 compliance officer from 2001 to 2002 and then were

22 promoted thereafter to supervising insurance compliance

23 officer, correct?

24      A.  Yes.

25      Q.  Focusing on the time in question, let's say
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 1 the 2006-2007 time frame, how many supervising

 2 insurance compliance officers were there within the

 3 field claims bureau?

 4      A.  I believe there were two.  At one point, we

 5 had three.  But we were down to two, I think, at that

 6 time.

 7      Q.  Who was the other one besides yourself?

 8      A.  Paula Pinelli.

 9      Q.  How do you spell that?

10      A.  P-I-N-E-L-L-I.

11      Q.  Who was the third supervising insurance

12 compliance officer that you were referencing?

13      A.  Steve Winningham.

14      Q.  Let's talk about your experience as a senior

15 insurance compliance officer.  I just want to get a

16 general understanding, and then I want to compare that,

17 if we can, to your responsibilities as a supervisor

18 essentially.

19          So if you could describe the

20 responsibilities -- and I'm just talking really

21 generally at this point -- of a senior insurance

22 compliance officer.

23      A.  Generally take on the more challenging

24 examinations, an examination that would have multiple

25 companies.  They provide technical assistance to the
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 1 subordinate staff.  They're involved heavily in the

 2 writing of the reports and work special projects.

 3      Q.  What's the special projects?

 4      A.  Could be updating a compliance checklist

 5 or....

 6      Q.  Anything else?

 7      A.  That's the only thing that comes to mind right

 8 now.

 9      Q.  Could you just give me a little bit more

10 flavor -- when you say that they're used to take on the

11 more challenging examinations, you mentioned one

12 example, I think, of multiple companies?

13      A.  Right.

14      Q.  Are there any other examples that you would

15 consider challenging examinations?

16      A.  Non-standard auto is challenging.

17      Q.  Non-standard?

18      A.  Automobile exams.  There are usually a lot of

19 issues with the physical damage aspects and the

20 regulations involved in that.

21      Q.  Anything else that comes to mind?  What about

22 high-profile exams?

23      A.  Yes.

24      Q.  So is it your testimony that, typically, a

25 high-profile exam you're going to have senior insurance
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 1 compliance officer assist?

 2      A.  No, that's not my testimony.

 3      Q.  Okay.  All right.  So it's not the case that

 4 in high-profile exams you would use a senior compliance

 5 officer?

 6      A.  Yes.  Yes, we would.

 7      Q.  Is that usually what would happen?

 8      A.  It really depends on staffing, who's

 9 available, who has expertise in the line of business.

10      Q.  Who is responsible -- just to close the loop

11 on this piece, was there a senior insurance compliance

12 officer involved in the PacifiCare 2007 non-routine

13 audit?

14      A.  There were a couple of seniors involved.

15 There was Alex Simmons was a senior.  And Derek

16 Washington is a senior.

17      Q.  Anybody else?

18      A.  No.

19      Q.  Did you consider -- focusing on the 2007

20 non-routine audit of PacifiCare, did you consider that

21 to be a challenging examination?

22      A.  Yes.

23      Q.  What was challenging about it?

24      A.  We were looking at some unique categories --

25 contract uploading, provider disputes.
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 1      Q.  Had the Department not previously sort of

 2 analyzed those kinds of categories of documents?

 3      A.  Not that I'm aware of, no.

 4      Q.  What else, if anything, was challenging about

 5 the particular examination?

 6      A.  I can't think of anything right now.

 7      Q.  Who was responsible for staffing the

 8 examination?

 9      A.  The bureau chief and myself.

10      Q.  Bureau chief is Mr. Dixon?

11      A.  Correct.

12      Q.  And you.  Was anybody else involved in

13 staffing, setting up the staffing, for the '07

14 examination?

15      MR. STRUMWASSER:  Excuse me.  I'm going to object

16 on the grounds of ambiguity, whether the "staffing"

17 refers to the person who decides on staffing or the

18 person who is the staff.

19      THE COURT:  I don't know.

20      MR. VELKEI:  We're talking about who was

21 responsible for deciding who would be involved in the

22 examination

23      THE COURT:  That's a good question.  Thank you.

24      MR. VELKEI:  Q.  So other than yourself and

25 Mr. Dixon, was there anybody else involved?



11375

 1      A.  Not that I'm aware of, no.

 2      Q.  Prior to your involvement in the 2007

 3 non-routine audit of PacifiCare, how many audits of

 4 that type had you been involved in with healthcare

 5 companies?

 6      A.  I don't understand your question with the

 7 "audits of that type."

 8      Q.  Right.  How many audits of healthcare

 9 companies had you participated in prior to the

10 PacifiCare 2007 audit?

11      MR. STRUMWASSER:  Does counsel mean, by "audit,"

12 exam?

13      MR. VELKEI:  Q.  Exam, market -- MC.

14      A.  I don't recall.

15      Q.  Any sense?

16      A.  I don't recall.

17      Q.  Did you do anything in particular to prepare

18 yourself for that particular market conduct exam in

19 2007, any sort of homework that you did, any

20 preparation that you did in advance of the examination?

21      A.  Not that I remember, no.

22      Q.  Are you aware of whether anybody on your

23 team -- I'm going to call your team the MCE team -- did

24 any homework or background preparation in advance?

25      A.  Not that I recall.
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 1      Q.  Okay.  Let's focus then, if we can, on the

 2 role of supervising insurance compliance officer.  What

 3 are your responsibilities in regard to that

 4 particular -- what are your responsibilities as a

 5 supervising insurance compliance officer?

 6      A.  With regard to the 2007 exam, or just in

 7 general?

 8      Q.  Let's go in general, then we'll focus on the

 9 2007 afterward.

10      A.  Okay.  In general, I oversee examinations; I

11 make assignments; I review examination reports; I

12 develop training plans.

13      Q.  Let's focus specifically on the 2007

14 non-routine PacifiCare audit.  What were your

15 responsibilities in regard to that particular market

16 conduct examination?

17      A.  My responsibility was to assist Coleen with

18 the examination.  I was there on site, helped her

19 organize the exam, helped her particularly with the

20 data call requests, file review, report writing.

21      Q.  Any kind of training that you provided to the

22 staff in connection with the 2007 market conduct exam?

23      A.  Not that I remember.

24      Q.  Anything else you want to describe that sort

25 of encompasses your responsibilities as a supervisor?
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 1      A.  I can't think of anything right now.

 2      Q.  Okay.  Let's focus if we can on -- and I'm

 3 just referring back to your 778, Exhibit 778, which is

 4 your CV.

 5          It says, "Prepare written performance

 6 evaluations and develop training plans for staff."

 7          I'd like to just focus on the training plans

 8 for staff, sort of your responsibilities in that

 9 regard.  I don't feel -- and this may just be me --

10 that I really understand sort of the process of

11 training examination officers in connection with the

12 market conduct exam.

13          I mean, what -- first of all, as an insurance

14 compliance officer within the field claims bureau, what

15 is the required training that is provided to these

16 folks when they go out in the field to evaluate

17 compliance?

18      A.  Well, a lot of it is on the job, but we do

19 have a procedures manual.  We have compliance

20 checklists.  And new officers are generally paired with

21 a senior officer.

22      Q.  Focus if we can for a minute -- let's put

23 aside the on-the-job training.  And I want to talk

24 about the formal training that's provided, if any, to

25 the compliance officers when they join the
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 1 organization.

 2      A.  Well, the formal training would be to sit down

 3 with me to review reports, to review our checklists, to

 4 review the Fair Claims Settlement Practices regs and

 5 the California Insurance Code statutes.

 6      Q.  So the training is they sit down with you for

 7 how long?

 8      A.  I don't know.  There's no --

 9      Q.  Is it a day long, is it an hour?

10      A.  Because it's ongoing.  It's ongoing.

11      Q.  Where I'm going with this is, you've got these

12 auditors -- I'm going to call them auditors for lack of

13 a better term.  They go out in the field.  They're

14 looking for compliance.  What tools are they given to

15 assess whether there's been appropriate compliance by

16 the company?

17          So there's a discussion that you have with

18 each new employee within the bureau.  Besides that

19 meeting that you have, is there any kind of formal

20 training process that the examiner needs to go through

21 before they can go out in the field?

22      A.  There's no formal training process other than,

23 when they're first hired, they do review our procedures

24 manual, the regulations, the Insurance Code book, prior

25 reports already adopted to see how we write a report.
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 1      Q.  Now, when you said they review the Insurance

 2 Code -- I've looked at the thing.  It's pretty thick,

 3 right?

 4      A.  Yes.

 5      Q.  So is there any effort by management to sort

 6 of walk the employees through particular pieces of the

 7 Code that are most relevant to their assignment?

 8      A.  Yes, that's through -- the compliance

 9 checklist will have regulations and will have statutes.

10 But that's just a checklist.  So if they want to get a

11 better understanding or know exactly what the Code

12 says, then you reference California Insurance Code

13 book.

14      Q.  Procedures manual, can you tell me a little

15 bit about that?  Is there a procedures manual within

16 the field claims bureau?

17      A.  Yes.

18      Q.  Is it one particular to the field claims

19 bureau, or is it one given to all Department employees?

20      A.  There is -- we have a procedures manual for

21 field claims bureau, and then there's a market conduct

22 division manual.

23      Q.  Who prepares the procedures manual?

24      A.  That was spearheaded by the supervisor, Paula

25 Pinelli.  But we get seniors and others to input and
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 1 help.

 2      Q.  How often is the procedures manual put out?

 3      A.  I can't recall the last update, but maybe a

 4 couple years.  I'm not sure since it's been last

 5 updated.  I don't remember.  But once it's out, it's

 6 out.  Then we update it periodically.

 7      Q.  Focusing on the compliance checklist, who

 8 prepares that?

 9      A.  That's done by officers, and then Paula and I

10 share with -- reviewing the checklist to make sure that

11 it follows our Code and procedures.

12      Q.  On the procedures manual, are the employees,

13 the examiners, required to comply with all the terms?

14 Is it a guideline?  Is it sort of requirements of how

15 to conduct the job?

16      A.  Right.  It addresses how you set up an exam,

17 the auditing process, the report writing process.

18      Q.  What about just issues of looking for

19 compliance?

20          So, I understand from the testimony, tell me

21 if I'm wrong, that generally speaking, looking for

22 timeliness of payment is one of the issues the

23 Department analyzes in the context of market conduct

24 exams; is that correct?

25      A.  Yes.
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 1      Q.  That's a fairly standard process that the

 2 Department has employed?

 3      A.  Yes, that's a checklist question.

 4      Q.  So if I'm the examiner looking to find out

 5 what is compliance timeliness, is there a provision in

 6 the manual that explains that to me?

 7      A.  I don't know in the manual.  I know it's on

 8 our compliance checklist; there's a question about

 9 that.

10      Q.  What does the question say?

11      A.  I believe it says something like the

12 company -- with respect to health claims, did the

13 company reimburse claims as soon as practical --

14      Q.  No more than 30 days?

15      A.  -- and no more than 30 working days.

16      Q.  Have you ever seen an examination where

17 there's been 100 percent compliance on the timeliness

18 front?

19      A.  I don't recall.

20      Q.  Is it fair to say that there's no expectation

21 that the companies be perfect with regard to

22 timeliness?

23      A.  I don't know.

24      Q.  Is there any kind of explanation that's given

25 to examiners within this manual that describes what's
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 1 an acceptable level of error?

 2      A.  No.

 3      Q.  So what guidance is an examiner given with

 4 regard -- focusing on the issue of timeliness, what

 5 guidance are they given about how to assess compliance?

 6      A.  Well, our reports are written by exception, so

 7 any violation found is going to be reported.  So does

 8 that answer?

 9      Q.  So there's no sort of guidance given to the

10 examiners about what's an appropriate standard of

11 timely pay?

12      A.  The Code itself.  So they review the Code, and

13 it says, "Was reimbursement made within 30 working days

14 upon receipt?"  That's the standard.  So....

15      Q.  Let me ask you a question.  So let's just

16 assume -- this is a hypothetical, not based on any

17 facts.

18          The Department finds 10,000 instances where a

19 claim was paid after 30 working days in some period of

20 time; let's say a year.  Are you the one that evaluates

21 whether action should be taken by the Department, or is

22 it somebody outside of the field claims bureau that

23 does that?

24      MR. STRUMWASSER:  Objection, ambiguous as to

25 "action."
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 1      THE COURT:  So you're talking about --

 2      MR. VELKEI:  Proceeding.

 3      THE COURT:  -- a proceeding like this?

 4      MR. STRUMWASSER:  An enforcement action?

 5      THE COURT:  An enforcement action?

 6      MR. VELKEI:  Enforcement action.

 7      THE COURT:  All right.

 8      MR. VELKEI:  Q.  So back to the hypothetical, you

 9 send out one of your examiners, comes up with 10,000

10 instances where claims were not paid within 30 working

11 days.

12          Do you make the decision that that's not

13 acceptable and the Department's going to proceed with

14 an enforcement action, or is your responsibility solely

15 limited to reporting the incidents of noncompliance?

16      A.  My responsibility is to report what's found,

17 and then our management will make a decision.

18      Q.  So someone other than yourself or the people

19 that work for you evaluate whether this is an

20 acceptable level of error, for example?

21      A.  Whether an enforcement action should be

22 taken?

23      Q.  Right.

24      A.  That would be handled by someone above me.

25      Q.  Do you have any input on those decisions about
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 1 whether an enforcement proceeding should be brought in

 2 a particular case?

 3      A.  Well, sure.  My -- I'm asked to make a

 4 recommendation.

 5      Q.  And focusing again on the timeliness of

 6 payments, what's the worst situation you've ever seen,

 7 if you recall, in terms of failing to comply with the

 8 statute?

 9      MR. STRUMWASSER:  Vague as to "worst."  That

10 really is -- there are multiple dimensions.  It's

11 really susceptible to misleading the witness.

12      THE COURT:  All right.

13          Can you be more specific?

14      MR. VELKEI:  Q.  Let's just focus on the number of

15 claims that were outside of the 30-working-day window.

16 All right?

17      A.  Okay.

18      Q.  What's the worst situation in terms of

19 percentages that you've seen?  Have you seen a

20 situation where there's 50 percent compliance?

21      A.  Again, we don't work in percentages when we

22 write our reports.  They're just reports by exception.

23 So I really couldn't say.

24      Q.  Well, I mean, let's talk then in numbers, in

25 rough numbers.  Do you have any sense of sort of what
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 1 the worse scenario is that you've seen and the best

 2 scenario that you've seen?

 3      MR. STRUMWASSER:  You mean the largest number of

 4 errors and the smallest number of errors?

 5      MR. VELKEI:  Sure.

 6      Q.  Focusing on timeliness.

 7      A.  I don't have any recollection.

 8      Q.  In evaluating whether to move forward with an

 9 enforcement proceeding, does the Department maintain

10 records of the various investigations and enforcement

11 proceedings they've conducted?

12      A.  That wouldn't be handled by me.

13      Q.  So you don't know one way or the other?

14      A.  Right.

15      Q.  "Market Conduct Division Manual," what's that?

16      MR. STRUMWASSER:  Go ahead, answer the question.

17      THE WITNESS:  Okay.

18      MR. VELKEI:  You seem to be having a little bit of

19 a communication here.

20      THE COURT:  He got up.

21      MR. STRUMWASSER:  I stood up.  That's all.  Go

22 ahead and answer the question.

23          I was going to hand out the exhibit.  We have

24 an extra copy now.

25      THE COURT:  Oh, okay.
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 1      THE WITNESS:  So what's a "Market Conduct Division

 2 Manual"?

 3      MR. VELKEI:  Q.  Yes.

 4      A.  It is the same as a procedure manual except

 5 for it encompasses both our field rating and

 6 underwriting bureau along with the field claims bureau

 7 processes and procedures into just one manual.

 8      MR. STRUMWASSER:  If I can just interrupt, forgive

 9 me for interrupting, but we had a copy made.

10          Now everybody's got one of 779.

11      MR. VELKEI:  Q.  Is that something that's prepared

12 within the fields claims bureau?

13      A.  The division manual?

14      Q.  Yes.

15      A.  No.  It's kind of a joint effort between our

16 field rating underwriting bureau and the field claims

17 bureau staff.

18      Q.  Did you work on the procedures manual?  Is

19 that something you participated in helping prepare?

20      A.  Not the latest edition.  Early on, I did.

21      Q.  When was the last time you actually worked on

22 updating the procedures manual?

23      A.  I can't remember.  It was probably 2000.  I

24 don't know.

25      Q.  I'd like to show you a copy of what's been
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 1 previously entered into evidence as Exhibit 5037.

 2          Take as much time as you need to look through

 3 it.  I just have some general questions about the

 4 document.  And then there are some specific questions

 5 on a few pages.

 6      A.  I'm ready.

 7      MR. STRUMWASSER:  I'm not sure that the document

 8 has been correctly identified in the record.

 9      THE COURT:  You don't think it's 5037?

10      MR. STRUMWASSER:  No, no.  It's 5037.  I just

11 don't think it's the market conduct.

12      MR. VELKEI:  I haven't asked what this is.  I just

13 put it in front of the witness and asked her what it

14 is.  I haven't represented what this is other than it's

15 labeled "Healthcare Provider Complaint Handling

16 Manual."

17      THE COURT:  All right.  Go ahead.

18      MR. VELKEI:  Q.  Okay.  You recognize this

19 document?

20      A.  Yes.

21      Q.  Did you prepare this?

22      A.  No.

23      Q.  You're marked as the custodian of records on

24 it.  Any reason why that would be the case?

25      MR. STRUMWASSER:  I'm not sure the witness knows
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 1 what a custodian of records is for purposes of this.

 2      THE COURT:  Do you understand the question?

 3      THE WITNESS:  Could you explain?

 4      MR. VELKEI:  Q.  Sure.  So a custodian of records

 5 means this was a document in your care when it was

 6 turned over to us by your lawyers.

 7      A.  Okay.

 8      Q.  So have you had any participation in preparing

 9 this document?

10      A.  No.

11      Q.  Is this something that you retained in your

12 files?

13      A.  Yes, this looks like a copy of the claims

14 services bureau complaint handing manual for healthcare

15 providers.

16      Q.  Is that different from the procedures manual?

17      A.  Yes.

18      Q.  Is that different from the market conduct

19 division manual?

20      A.  Yes.

21      Q.  So when I asked you what tools the compliance

22 officers are provided, you didn't list this as one of

23 them.  Could you explain that?

24      MR. STRUMWASSER:  Excuse me.  My recollection of

25 the record is he asked what tools the examiners or
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 1 auditors were provided.  I don't recall a question

 2 about what tools the consumer services investigators or

 3 officers were provided.

 4      MR. VELKEI:  Withdraw the question, ask it

 5 differently.

 6      Q.  Is this a document that is utilized by the

 7 department in terms of compliance in conducting market

 8 conduct exams?

 9      MR. STRUMWASSER:  "Department" meaning Department

10 of Insurance?

11      MR. VELKEI:  The bureau.

12      MR. STRUMWASSER:  Thank you.

13      THE WITNESS:  This is a manual that is used by our

14 claim services bureau.

15      MR. VELKEI:  Q.  And that's some distinct from the

16 field claims bureau?

17      A.  Yes.

18      Q.  Meaning that the examiners within your bureau

19 do not rely or use this manual?

20      A.  Not on a daily basis because we don't handle

21 complaints.

22      Q.  Okay.  But this may be used as a reference by

23 folks in your department?

24      A.  Yes.

25      Q.  Okay.  Who prepared it?
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 1      A.  I don't know.

 2      Q.  Now, I want to focus on the legislation that

 3 was implemented in 2005, made effective in 2006 with

 4 respect to providers.  I call it colloquially the

 5 provider bill of rights.  Do you know what I'm

 6 referring to when I say that?

 7      A.  Yes.

 8      Q.  What materials were put together -- what was

 9 done by the Department to educate compliance officers

10 on the laws reflected in that bill?

11      A.  I recall we did have a staff meeting and a

12 presentation on -- I think it was SB 367.

13      Q.  How long was the presentation?

14      A.  It was probably an hour.  I don't know.

15      Q.  Other than that hour presentation, were there

16 any steps taken by the Department to educate the

17 compliance officers within your bureau about the new

18 legislation and what it meant?

19      MR. STRUMWASSER:  I'm sorry, your Honor, but it's

20 just -- we're using terms that have a meaning here.

21 "Compliance officers" within her bureau, assumes facts

22 not in evidence.  There are no compliance officers

23 within her bureau.

24      THE COURT:  All right.

25      MR. VELKEI:  I'm lost then.
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 1      Q.  You're a compliance officer, right?

 2      MR. STRUMWASSER:  Oh, I'm just -- I've been

 3 corrected here.

 4      MS. ROSEN:  The examiners are compliance officers.

 5      MR. STRUMWASSER:  I stand corrected.

 6      MR. VELKEI:  So I think I'm okay on the question.

 7          Can I have the question back, please?

 8          (Record read)

 9      THE WITNESS:  Not that I recall.

10      MR. VELKEI:  Q.  So fair to say you weren't

11 trained on the new acknowledgment statute 10133.66(c)?

12      A.  There was no specific training that I recall.

13      Q.  Fair to say there was no specific training on

14 any other aspects of that provider bill of rights?

15      A.  I don't recall any specific training.

16      Q.  Was there any sort of bulletin issued within

17 the Department that was provided to you or the

18 compliance officers about how to interpret 10133.66(c)?

19      MR. STRUMWASSER:  And I apologize again, I hate to

20 interrupt you.  "Bulletin," there has historically been

21 something called a bulletin issued by the Department.

22 So we're clear, is Mr. Velkei referring to a Department

23 of Insurance bulletin or just using that term

24 generically?

25      MR. VELKEI:  I can do both.  I mean, I was using
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 1 the term generically.

 2      MR. STRUMWASSER:  Thank you.

 3      THE WITNESS:  Repeat the question?

 4          (Record read)

 5      THE WITNESS:  No.

 6      MR. VELKEI:  Q.  Anything in writing that was

 7 provided by anybody at the Department to your

 8 compliance officers about what the appropriate

 9 interpretation of that statute was?

10      A.  No.

11      Q.  How about with regard to 10123.13?  Was there

12 any written guidance provided internally about how to

13 interpret that statute?

14      A.  No, other than our compliance checklist.

15      Q.  Other than -- and fair to say that there is a

16 fairly lengthy description within the healthcare

17 provider complaint handling manual about the

18 legislation that we've been talking about, correct?

19      A.  Yes.

20      Q.  Other than this particular manual, is there

21 anything in writing that you're aware of that reflects

22 the Department's view of how that provider's bill of

23 rights should be interpreted?

24      A.  No.

25      Q.  One second, if you would.
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 1          All right.  If I could turn your attention to

 2 Bates No. CDI33296, which looks to be the fourth page

 3 of the document.  And I just want to direct your

 4 attention to the bottom paragraph, "Note: SB637."  So

 5 sounds like there was a little bit of a mix-up, if I

 6 understand correctly, that there were two bills

 7 10133.66(c), one that deals with the obligations of the

 8 Department and one that deals with the obligations of

 9 the insurers; is that correct?

10      A.  That's what it says there, yes.

11      Q.  Focusing if we can on the obligations of the

12 Department of Insurance with regard to this provider

13 bill of rights, what they were required to do -- and

14 I'd like to turn, if we can -- and give me a moment

15 because I want to find the particular place where it

16 talks about the obligations of the Department.

17          Okay.  It's a page prior, on 33295, and it

18 begins at the bottom, "Section 10133.66...."

19          Okay.  The first obligation -- and do you

20 agree with me that there are obligations by the

21 Department with regard to the provider bill of rights?

22      A.  Yes.

23      Q.  Okay.  So focusing on the first such

24 obligation, it says, "(a) Provide announcements that

25 inform health insurance consumers and their healthcare



11394

 1 providers of the Department's toll-free number

 2 dedicated to the handling of complaints and the

 3 availability of the Internet Web page established in

 4 this section and the process to register a complaint

 5 with the Department."

 6          Did the Department comply with that

 7 obligation, to the best of your knowledge?

 8      A.  This is handled in a different bureau than

 9 what I work in, so I don't know.

10      Q.  Are you aware whether the Department in fact

11 made announcements to the healthcare community that

12 informed providers that they had the right to complain

13 and that they could go to the Department of Insurance

14 if they had any issues?

15      A.  I don't know.

16      Q.  How about the requirement that they -- the

17 Department establish an Internet Web page dedicated

18 exclusively to processing complaints and inquiries

19 related to health insurance issues from insureds and

20 their healthcare providers?  Do you know whether the

21 Department took that action?

22      A.  I don't know.

23      Q.  You're not aware of any Web site?

24      A.  No.

25      Q.  How about the toll-free number?  Has the
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 1 Department created a toll-free number?

 2      A.  We have a toll-free number.

 3      Q.  For healthcare providers?

 4      A.  I don't know.

 5      Q.  Going on to the next page, talks about,

 6 "Educational and informational guides for health

 7 insurance consumers and healthcare providers describing

 8 their rights under this Code.  The guides must be easy

 9 to read and understandable and must be available to the

10 public...."  Do you know whether the Department in fact

11 complied with that obligation?

12      A.  I don't know.

13      Q.  Finally, the Department was required to

14 provide a separate standardized complaint form for

15 healthcare providers to file a complaint.  Do you know

16 whether that was done?

17      A.  I don't know because, again, I don't work in

18 that bureau.

19      Q.  Is there such a thing, Ms. David, as the

20 provider complaint unit?

21      A.  Yes, I believe so.

22      Q.  Who would head that unit?

23      A.  I don't know.  It's a part of the claims

24 services bureau.

25      Q.  How much coordination was there between you
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 1 and the claim services bureau at the early stages of

 2 your involvement?  Was there a lot of talking to the

 3 claim services bureau about what they discovered?  Was

 4 there any kind of dialog with the Department?

 5      A.  I know there was some dialog with the examiner

 6 in charge, Coleen Vandepas, and her supervisor -- or a

 7 supervisor in claims services bureau, Nicoletta Smith.

 8      Q.  There were some discussions.  Did you have any

 9 direct discussions with anybody from claims service

10 bureau about the PacifiCare investigation?

11      A.  No.

12      Q.  Not a single one?

13      A.  Not that I recall, no.

14      Q.  Now, Ms. David, there's a series of charts

15 that begin at 33299 and go all the way to 33303.  Do

16 you know who prepared those charts?

17      A.  No.

18      Q.  Turning if we can now to Page 33305, it talks

19 about the rules with regard to when a provider can

20 actually file a complaint with the Department.  And I'd

21 like to direct your attention, if I can, to Section 5

22 on that or, I guess, Paragraph 5 on that particular

23 page.

24          "If the provider fails to demonstrate and

25 document that the dispute was previously submitted to
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 1 the insurer's internal Dispute Resolution Process for a

 2 minimum of 60 days without response or without a copy

 3 of the insurer's Dispute Resolution Process letter, the

 4 file will be closed and the complaint will be returned

 5 to the complainant according to procedures above

 6 in No. 4."

 7          So fair to say that, for a provider to file a

 8 complaint with the Department, they must first have

 9 utilized the insurance company's appeals process,

10 correct?

11      A.  That's what it says here, yes.

12      Q.  Otherwise the Department doesn't have

13 jurisdiction over that complaint, correct?

14      A.  That, I don't know.

15      Q.  Well, the direction within the manual is that

16 the complaint has to be closed, correct?

17      A.  Yes.

18      Q.  And at that point, the Department would be

19 without jurisdiction to take any action on the file,

20 wouldn't you agree?

21      MR. STRUMWASSER:  Objection to the extent it calls

22 for a legal conclusion.

23      THE COURT:  I'm going to sustain the objection.

24      MR. VELKEI:  Q.  Based on your understanding of

25 what the law requires, Ms. David, what would be --
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 1 would the Department have any ability or power to take

 2 action on a file that was closed pursuant to the rules

 3 reflected here?

 4      A.  I don't know.  I don't work in the claims

 5 services bureau, and I'm not really sure how they

 6 operate when it comes to provider dispute complaints.

 7      Q.  Okay.  Now, there are actually -- attached to

 8 this manual is a form of letter that the Department

 9 official is supposed to send to the provider in the

10 instance where the provider hasn't utilized the

11 insurer's appeals process.  And I'd like to direct your

12 attention to 33314 of the document.

13      A.  I'm ready.

14      Q.  And, in fact, here, this form of letter for

15 Department executives or employees makes clear to a

16 provider that there must be a process of first pursuing

17 an appeal with the insurance company, correct?

18      A.  Yes.

19      Q.  All right.  Now I'd like to talk, if we can,

20 about your -- we've touched on it somewhat, but I'd

21 like to spend most of the rest of today talking about

22 your involvement with PacifiCare.  All right?

23          When was the first time that you had any

24 involvement with PacifiCare?

25      A.  I don't remember.
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 1      Q.  All right.  Did you have any involvement with

 2 PacifiCare -- when I say "involvement," I just mean

 3 dealings with, contemplate a possible examination or

 4 enforcement action, anything like that.

 5          Prior to the acquisition by United, did you

 6 have any discussions about a possible examination of

 7 PacifiCare?

 8      A.  I just don't remember when that assignment was

 9 given to me.

10      Q.  Now, were you involved in the 2000 routine --

11 2006 routine audit of PacifiCare?

12      A.  Yes.  Coleen was the examiner in charge, and I

13 was her supervisor.

14      Q.  Can you explain what a routine examination is?

15      A.  We conduct market conduct examinations of our

16 licensees every three to five years, and it was just

17 their turn for an examination.

18      Q.  Is the goal to assess compliance with the

19 various statutes that are, you know, at issue or

20 regulated by the Department?

21      A.  Correct.

22      Q.  I mean, is it fair to say that it's a

23 comprehensive look about whether the company is

24 complying with the laws?

25      A.  Correct.
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 1      Q.  And what's the process -- in connection with a

 2 routine examination, what's the process?  How is that

 3 process conducted?

 4      A.  We send out a data call.  We get population

 5 lists.  We select our samples, and we conduct the exam.

 6      Q.  Do you recall anything about how it was that

 7 you were roped into, for lack of a better term,

 8 conducting or supervising the PacifiCare routine

 9 examination?

10      A.  My team was assigned PacifiCare.  We have a

11 Northern California staff and a Southern California

12 staff.  My team was assigned PacifiCare, and then I

13 assigned an examiner as examiner in charge or an

14 officer as examiner in charge.  And that's how I got

15 involved because I'm the supervisor.

16      Q.  Can you just sort of juxtapose or compare the

17 difference between a routine exam and a non-routine

18 exam?

19      A.  A non-routine exam would be targeted.

20      Q.  What does that mean?

21      A.  Well, we'd be looking at a particular category

22 or a line of business, maybe because of complaints or

23 something like that.

24      Q.  Are there different procedures that are

25 followed in a targeted exam versus a routine exam?
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 1      A.  Procedures are the same.  It's just the sample

 2 may be -- we may select a certain sample to look at

 3 because of whatever issue.

 4      Q.  Okay.  And within the procedures manual or the

 5 market conduct division manual, are there any rules

 6 that talk about sort of how to conduct a non-routine

 7 exam?

 8      A.  I'm trying think.  There may be something on

 9 sampling.  I think we do have something on sampling for

10 a non-routine type of an exam.  We may pull a higher

11 sample of files.

12      Q.  Do you have a copy of the NAIC market

13 handbook?

14      A.  No.

15      Q.  Does any of your team have a copy of that?

16      A.  No.

17      Q.  Why not?

18      A.  Because we don't use it.  It's not been given

19 to us as officers.  Our management, I believe,

20 references it.  But we use -- we follow our procedures,

21 our procedure manual.

22      Q.  When you say your management references it,

23 what do you mean?

24      A.  It's a guideline.  It's my understanding that

25 the NAIC handbook is a guideline.
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 1      Q.  But doesn't it make sense for your examiners

 2 to know what the guidelines are?

 3      MR. STRUMWASSER:  Argumentative.

 4      THE COURT:  Sustained.

 5      MR. VELKEI:  Q.  What kind of training, if any, is

 6 given to your examiners on the NAIC market handbook?

 7      A.  I'm not aware of any.  I think that whatever's

 8 in our procedures manual is probably a blend of

 9 processes and procedures in the NAIC handbook.

10      Q.  Probably?

11      A.  But I don't know because I don't have the NAIC

12 handbook.

13      Q.  Now, in the IRES Foundation and through IRES,

14 you're provided training on NAIC guidelines, correct?

15 Isn't that part of what's done in those programs?

16      A.  In IRES, they created their own textbook.  And

17 they reference the NAIC handbook.

18      Q.  Okay.  So just so the record's clear, your

19 testimony is you've never had any training on the NAIC

20 guidelines?

21      A.  No, I don't have -- no.

22      Q.  And would that be true of the compliance

23 officers that report to you?

24      A.  As far as I know.

25      Q.  Okay.  Does everybody have a copy, all of the
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 1 examiners have a copy of the procedures manual?

 2      A.  Yes.

 3      Q.  How about the market conduct division manual?

 4      A.  Yes.

 5      Q.  How about the claims handling complaint -- the

 6 healthcare provider complaint handling manual?

 7      A.  That manual is part of the claims services

 8 bureau operation.  So not every officer would have

 9 that.

10      Q.  How thick is the procedures manual?

11      A.  I don't know.

12      Q.  When is the last time that you looked at it?

13      A.  I can't recall.

14      Q.  All right.  Now let's talk about the 2007

15 non-routine audit.  And how was it that you got

16 involved in that non-routine audit?  Do you recall the

17 circumstances leading to your involvement in that

18 audit?

19      A.  No, I don't remember when the assignment was

20 given to me.

21      Q.  Is this the first high-profile examination you

22 had?

23      A.  No.

24      Q.  How many had you had before that were high

25 profile, in your opinion?
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 1      A.  I don't keep track, but I know there were a

 2 couple at least.

 3      Q.  What were they?  What were the names of the

 4 companies?

 5      A.  Conseco was one.  Unum is another.

 6      Q.  Any others that you recall that were high

 7 profile other than the PacifiCare?

 8      A.  Those are the only two that come to mind right

 9 now.

10      MR. STRUMWASSER:  Can we get a spelling on those?

11      THE WITNESS:  Conseco, C-O-N-S-E-C-O.  And Unum,

12 U-N-U-M.

13      MR. VELKEI:  Q.  What do you consider to be a

14 high-profile examination?

15      A.  Well, that could be a number of things.  It

16 could be a line of business or a category that draws

17 national attention.  Could be subject of a multi-state

18 exam.

19          It could be where the company has elevated

20 negotiations to executive level staff during the course

21 of an examination.  It could be a number of things.

22      Q.  Focusing on the PacifiCare 2007 non-routine

23 examination, why was that characterized, in your

24 opinion, as a high-profile exam?

25      A.  I believe the company had elevated
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 1 negotiations up to executive level.

 2      Q.  What caused you to believe that?

 3      A.  Because of the directive that I was given to

 4 conduct that exam when we still had another one open,

 5 just the circumstances made me believe that it was

 6 elevated up.

 7      Q.  So fair to say that it's unusual for you to be

 8 instructed to begin a new exam when you're in the

 9 process of another one?

10      A.  Yes.

11      Q.  You've been with the Department now for 24

12 years?

13      A.  21.

14      Q.  Okay.  My math is not very good.

15      A.  14 with the field claims, I think.

16      Q.  Have you ever had something like that happen

17 before?

18      A.  Not that I recall.

19      Q.  So let's focus on that directive.  Who did you

20 receive that directive from?

21      A.  My boss, Bureau Chief Craig Dixon.

22      Q.  Was anybody present at the meeting other than

23 the two of you?

24      A.  I don't recall.

25      Q.  What specifically did he say to you at that
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 1 meeting?

 2      A.  I don't recall.

 3      Q.  Generally?

 4      A.  I really don't recall.

 5      Q.  You recall something because you talked about

 6 a directive.  So let's focus on the directive.  I want

 7 to make sure I understand clearly what you recall that

 8 directive to be.

 9      A.  I recall a directive to get in, do a targeted

10 exam, get out by a certain date.

11      Q.  Were you provided with that date?

12      A.  Yes.

13      Q.  Was that October 19th?

14      A.  You got it.

15      Q.  So Mr. Dixon gave you that date?

16      A.  Yes.

17      Q.  Did he explain to you why it needed to be done

18 by October 19th?

19      A.  Not really, no.  I don't recall him saying

20 specifically.  But later on, I knew that we were

21 coordinating with the DMHC.

22      Q.  Did you think that was part of the reason?

23      A.  Yes.

24      Q.  Had you ever before been given a deadline by

25 which a report had to be completed before the
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 1 examination had even begun?

 2      A.  That was unusual, yes.

 3      Q.  So the first time it ever happened?

 4      A.  I don't know if it was the first time, but --

 5      Q.  Can you recall an instance before this one?

 6      A.  No.

 7      Q.  Sorry?

 8      A.  No.

 9      Q.  Now, do you have any recollection of when

10 there first began -- there were first discussions about

11 commencing this kind of non-routine examination?

12      A.  I can't remember the dates.  I really can't.

13      MR. VELKEI:  I'm going to introduce a document

14 that may refresh your recollection.

15          Now, if we can go off the record for just one

16 second?

17      THE COURT:  Sure.

18          (Recess taken)

19      THE COURT:  Go back on the record.

20          Have we worked out this document?

21      MR. VELKEI:  We have, your Honor.

22      THE COURT:  All right.

23      MR. VELKEI:  What we're going to do is mark it as

24 exhibit next in order, which I believe is 5371.

25      THE COURT:  Correct.
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 1      MR. VELKEI:  So this is just the first page we're

 2 entering as opposed to redacting the entire second

 3 page.

 4      THE COURT:  All right.  5371 is an e-mail with a

 5 top date of February 27, 2007.

 6          (Respondent's Exhibit 5371, CDI00108965

 7           marked for identification)

 8      MR. VELKEI:  We're okay removing confidentiality

 9 designation, but it's the Department's designation.

10      MR. STRUMWASSER:  It's our designation, but with

11 that redaction, we're fine.

12      THE COURT:  All right.

13      MR. VELKEI:  Q.  Okay, Ms. David.  So fair to say

14 that, in February 2007, the Department was already

15 considering a 2007 non-routine examination?

16      A.  Yes.

17      Q.  To be clear, there was nothing in the report

18 that you and your team had done in the 2006 exam that

19 prompted that.  These were other issues; is that

20 correct?

21      A.  Yes.

22      Q.  I'd like to, if we can, spend some time on the

23 2006 examination.  Let me show you what's been

24 previously marked and entered into evidence as what I

25 believe is Exhibit 5181.
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 1      MR. STRUMWASSER:  This is 5181 in evidence?

 2      THE COURT:  5181.

 3      MR. VELKEI:  Yes.

 4          And Ms. David, it may make sense, since we may

 5 be together today and tomorrow, if you just write on

 6 the document -- here's an extra pen if you need one --

 7 just the number, so if I refer you back, you'll have it

 8 handy.

 9      THE WITNESS:  Okay.  What was the number?

10      MR. VELKEI:  5181.  Take your time, and let me

11 know when you're done looking at it.

12      THE WITNESS:  I'm ready.

13      MR. VELKEI:  Q.  Okay.  Do you recognize Exhibit

14 5181?

15      A.  Yes, I recognize the content, but the sent

16 date doesn't look corrected to me.

17      Q.  What doesn't look correct about the send date?

18      A.  It says "Saturday, May 5th, 2007, 1:33 a.m."

19      Q.  So maybe there's a mix-up on the e-mail.  But

20 fair to say that you sent it around that period of

21 time?

22      MR. STRUMWASSER:  You mean the date, around that

23 date?

24      MR. VELKEI:  Q.  Right around May 5th?

25      A.  I probably sent it.  Well -- I don't know.  I
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 1 don't know.

 2      Q.  Okay.  I'd like you to turn the page if you

 3 can -- actually, it references, "Attached is a copy of

 4 our preliminary draft of PLHIC examination report."  If

 5 you would just turn the page and let me know if that's

 6 the preliminary draft that's being referenced in your

 7 e-mail to Ms. Higa.

 8      A.  Yes.

 9      Q.  Explain to me, if you can, what a preliminary

10 draft is.

11      A.  It's a summary of our findings, of our

12 examination findings for the company to review for any

13 errors, omissions, anything they may want to add.

14          Looks like in this draft there were maybe

15 some -- some criticisms that we didn't have a full

16 company response.  So gives them an opportunity to

17 respond.

18      Q.  So it's almost like an informal draft?  Is

19 that a good way to characterize it?

20      A.  Yes.

21      Q.  So this doesn't trigger any statutory

22 deadlines to respond or to complete the report?

23      A.  We call this our 21-day draft.  We give them

24 21 days from the time we send this.  We give a company

25 21 days to respond.
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 1      Q.  It is your usual practice, is it not,

 2 Ms. David, to send that kind of preliminary draft?

 3      A.  It really depends on the examination, the

 4 report, whether or not there are any findings, the type

 5 of exam whether or not we do -- we send the 21-day.

 6      Q.  Is it usual or not, Ms. David?

 7      MR. STRUMWASSER:  Asked and answered.

 8          (Record read)

 9      MR. VELKEI:  Q.  So just focusing on my question,

10 Ms. David, in your experience, your practice, is it

11 usual or not for you to have a preliminary draft sent?

12      A.  It really depends.  Some exams I do send a

13 21-day.  Others I don't; we go straight to a 30-day.

14      MR. VELKEI:  I'd like to mark as exhibit next in

15 order 5372, a document entitled "PacifiCare Exit Review

16 Request" -- oh, forgive me.  This is already in

17 evidence.  I'm sorry, your Honor.

18      THE COURT:  What number is it?

19      MR. VELKEI:  5182.

20      THE WITNESS:  I'm ready.

21      MR. VELKEI:  Q.  Do you recognize this document,

22 Ms. David?

23      A.  Yes.

24      Q.  You are the author of this document, correct?

25      A.  I think so.
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 1      Q.  The statement, second paragraph, "Usually the

 2 EIC sends a preliminary 21-day draft"?

 3      A.  Yes.

 4      Q.  Is that statement correct?

 5      A.  That's what it says.

 6      Q.  Is that statement correct, Ms. David?

 7      A.  The EIC usually will send a 21-day draft at

 8 the direction of me.  I will give the go-ahead -- or

 9 the bureau chief -- whether or not a 21-day should be

10 sent.

11      Q.  Is that statement correct?

12      A.  The EIC -- the EIC does send a 21-day draft --

13 I guess I don't understand your question.

14      Q.  I'm just asking you, you made this statement,

15 right?

16      A.  Yeah.  I said usually the EIC sends a

17 preliminary 21-day draft.

18      Q.  Right.  So I'm simply asking, is that

19 statement that you made in this document a correct one?

20      A.  Yes, the EIC would send a 21-day draft, yes.

21      Q.  The reason is it allows the company to iron

22 out any open items, errors, or misstates in the report,

23 correct?

24      A.  Yes.

25      Q.  You say here, "I believe our plan is to
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 1 prepare the draft for a '30-day' letter over the bureau

 2 chief's signature."  Do you see that?

 3      A.  Yes.

 4      Q.  So what was that belief based upon?

 5      A.  I don't have a clear recollection.  I'd have

 6 to speculate.  I don't recall.

 7      Q.  You have absolutely no idea what that

 8 statement was based upon?

 9      MR. STRUMWASSER:  You mean, other than

10 speculation?

11      THE WITNESS:  Yeah.  I mean, I could speculate why

12 but --

13      MR. VELKEI:  Q.  I'm not asking you to speculate.

14 I'm asking, you have no idea what that statement means?

15      MR. STRUMWASSER:  That's a different question,

16 right?

17      THE WITNESS:  The statement --

18      MR. STRUMWASSER:  Hold it.

19          That's a different question.

20      THE COURT:  All right.  Is that the question you

21 want to ask?

22      MR. VELKEI:  That's the question, your Honor.

23      THE COURT:  I'll allow it.

24      THE WITNESS:  The statement means that we were

25 planning to prepare a 30-day draft and send it out.
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 1      MR. VELKEI:  Q.  It says, "I believe our plan...."

 2 Who is the "our" you're referring to?

 3      A.  Field claims bureau.

 4      Q.  Did you make the decision not to send out a

 5 preliminary 21-day draft for the non-routine 2000 [sic]

 6 exam?

 7      A.  No.

 8      Q.  Who made that decision?

 9      A.  My manager.

10      Q.  Who was that?

11      A.  Craig Dixon.

12      Q.  Was anybody else involved in that decision?

13      A.  I don't know.

14      Q.  Did you and he have a meeting to discuss it?

15      A.  No, not with me.

16      Q.  How was it communicated to you that there

17 would not be a preliminary 21-day draft?

18      A.  I would be speculating, but I think it was

19 verbal.

20      Q.  So you don't recall is what you're saying?

21      A.  I don't recall.

22      Q.  "So an exit interview would be a good

23 opportunity to discuss our findings with the company."

24 Can I infer from that, Ms. David, that prior -- without

25 an exit interview, there would not have been a good
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 1 opportunity for the Department to discuss its findings

 2 with PacifiCare?

 3      A.  No, because during the course of examination,

 4 we have our referrals back and forth.  The company has

 5 the opportunity to discuss any issues if they don't

 6 understand the questions.

 7      Q.  So the Department had had opportunities to

 8 discuss its findings with the company prior to you

 9 preparing this document?

10      A.  I don't know what the date of this document,

11 so.

12      Q.  Presumably it would have been sometime in late

13 October or early November, prior to the exit

14 conference, correct?

15      A.  Yes.

16      Q.  So at the time this was prepared, assuming

17 that that's in fact true, sometime in October of 2007

18 or early November 2007, had there been an opportunity

19 for the company to hear the Department's findings with

20 regard to its examination?

21      A.  Not in report format, but certainly through

22 the referrals that we sent.

23      Q.  So the company is supposed to read between the

24 lines in the referrals and understand what the

25 Department's findings were going to be in that regard?
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 1      MR. STRUMWASSER:  Objection, argumentative.

 2      THE COURT:  Can you rephrase?

 3      MR. VELKEI:  Sure.

 4      Q.  Is it your testimony that the only way that we

 5 could understand what the Department's findings would

 6 be was to try to figure it out through referrals?

 7      A.  I think the company -- yes, I think the

 8 company could understand our concerns through the

 9 referral process.

10      Q.  We're not going to understand the findings

11 through the referrals, right?

12      MR. STRUMWASSER:  Argumentative.

13      THE COURT:  Well -- I'll allow it.

14      THE WITNESS:  I guess I don't understand what you

15 mean when you say "findings."

16      MR. VELKEI:  Q.  What did you mean when you said

17 "findings"?

18      A.  What was presented in the company responses

19 from the referrals.

20      Q.  So whatever the company sent, its responses,

21 was the findings of the Department?  Is that your

22 testimony?

23      A.  Well, the referrals and the company response.

24 And then, based on that, we write our report.

25      Q.  Right.  So findings are made after referral
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 1 responses are submitted, correct?

 2      A.  Right.

 3      Q.  So up until a time of --

 4      A.  Well --

 5      MR. STRUMWASSER:  I think -- go ahead.

 6          I don't think she had a chance to finish her

 7 answer.

 8      THE WITNESS:  Yes and no because you could have a

 9 single referral with one issue that's a violation.  But

10 the findings is the total number of violations.  So you

11 count this referral, this referral, this referral.  So

12 we have ten citations of this and five of whatever.

13 So....

14      MR. VELKEI:  Q.  Up, until the time that this

15 document was prepared, had those findings that you've

16 characterized and defined been presented to PacifiCare?

17      A.  No.

18      Q.  So your conclusion was an exit interview would

19 be a good opportunity for the Department to do exactly

20 that, correct?

21      A.  Yes.

22      Q.  So prior to that time, no such effort had been

23 made, right?

24      A.  Not with the total number of citations.

25 You're asking me the total number of citations.  But
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 1 certainly through the referral process, the company had

 2 an opportunity to know what the issues were going to

 3 be.

 4      Q.  PacifiCare was the one that requested the exit

 5 conference, correct?

 6      A.  I think so.

 7      Q.  So despite the fact that there had been no

 8 opportunity at this point to present findings to

 9 PacifiCare, it was PacifiCare, not the Department, that

10 suggested an exit conference take place?

11      A.  Yes.

12      Q.  What was the purpose in your preparing this

13 document?

14      MR. STRUMWASSER:  "This" being 5182?

15      MR. VELKEI:  5182; that's correct.

16      THE WITNESS:  I believe this was a draft of an

17 e-mail.

18      MR. VELKEI:  Q.  To whom?

19      A.  To my boss.

20      Q.  Anybody else?

21      A.  I don't know.  I don't remember.

22      Q.  The referrals that you talked about, you know,

23 you mentioned that these referrals were sent to the

24 company.  Was there anything else in writing that was

25 ever sent to the company by the Department once the
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 1 examination was underway?

 2          Putting aside the data requests and the data

 3 calls and the referrals themselves, was there any other

 4 type of document or writing that was submitted by the

 5 Department to PacifiCare?

 6      A.  Not that I recall.

 7      Q.  And who was responsible for preparing the

 8 referrals?

 9      A.  The examiners, the officers.

10      Q.  Were you also involved in that process?

11      A.  Yes.

12      Q.  How many of the referrals did you prepare

13 yourself?

14      A.  Maybe four or five.  I don't remember.

15      Q.  That's it.  Were they on a particular subject?

16      A.  Yes.

17      Q.  What was that?

18      A.  The electronic analysis review.

19      Q.  How about acknowledgements?  Did you draft

20 some referrals on acknowledgements?

21      A.  Yes.

22      Q.  So other than some specific referrals related

23 to the electronic analysis performed by the Department

24 and then issues related to compliance with 10133.66(c),

25 were there any other subject matters in which you
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 1 drafted the referrals?

 2      MR. STRUMWASSER:  Excuse me.  I think that

 3 misstates the record because the acknowledgements

 4 analysis was a part of the electronic analysis.  So the

 5 question implies a contrast that doesn't exist.

 6      MR. VELKEI:  Didn't appear that there was any

 7 problem, and the examiner answered the question.

 8          Is the objection "vague"?

 9      MR. STRUMWASSER:  Mischaracterizes the evidence.

10      THE COURT:  Okay.

11          Can you answer the question?  Do you

12 understand the question?

13      MR. VELKEI:  How about this, your Honor.  Let me

14 see if I can break it down.

15      THE COURT:  All right.

16      MR. VELKEI:  Q.  So you drafted some referrals on

17 the electronic analysis?

18      A.  Yes.

19      Q.  And it seems to be your lawyer's contention

20 that, as part of the electronic analysis, you analyzed

21 acknowledgments; is that correct?

22      A.  Yes.

23      Q.  Were there any referrals involving compliance

24 with 10133.66(c) that didn't implicate the electronic

25 analysis that you actually prepared yourself?
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 1      A.  I'm not sure I'm following your question.

 2      Q.  I'm just trying to get the subject matters of

 3 the referrals that you prepared.

 4      A.  Okay.

 5      Q.  And for some reason, your lawyer had an issue

 6 with my asking, "Did you prepare some referrals on the

 7 acknowledgment and compliance with 10133.66(c)?"  You

 8 did?

 9      A.  Yes, I did.

10      Q.  Then, it's your recollection that there were

11 some additional referrals related to the electronic

12 analysis?

13      A.  Yes.

14      Q.  Were there any other subject matters that you

15 were involved in preparing the referrals?

16      A.  I don't recall.

17      Q.  Now, how was it that you became involved in

18 preparing referrals on those particular subject

19 matters?

20      A.  I was assisting the examiner in charge.

21      Q.  Ms. Vandepas?

22      A.  Yes.

23      Q.  How did it come to be that you were actually

24 involved in those two particular areas?  Put

25 differently, did you step in to draft those particular



11422

 1 referrals, or did it happen by coincidence that those

 2 were the subject matters that you dealt with?

 3      A.  I stepped in to help her, since we wanted to

 4 meet our target deadline.  And she was busy working the

 5 files themselves, the file review.

 6      Q.  Mm-hmm.

 7      A.  So I stepped in to help on the electronic

 8 analysis portion and the acknowledgment portion.

 9      Q.  Did she ask you to step in on those two

10 subjects?

11      A.  I don't believe so.

12      Q.  Did you pick those two subjects out of a

13 group, or were those the only ones that needed help?

14      A.  I selected the electronic analysis portion

15 because we had the rest of the team focused on the

16 actual hardcopy files.  And that was kind of a category

17 by itself that would be something that I could handle

18 that was separate from the actual file review.

19      Q.  Fair to say -- and we've used this term a

20 bunch in this proceeding -- did you own then the issues

21 related to the electronic analysis?

22      MR. STRUMWASSER:  I mean, I think we've used that

23 in the context of PacifiCare where there was a sort

24 of -- and understood what that meant.  I'm not sure

25 that there is a meaning to that within this.  So I
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 1 objection as vague.

 2      THE COURT:  Do you understand the question?

 3      THE WITNESS:  Sort of.

 4      THE COURT:  Okay.

 5      THE WITNESS:  Sort of.  Sort of.

 6          I wrote the referrals on the electronic

 7 analysis and the acknowledgment, consulting with the

 8 examiner in charge, Coleen Vandepas.

 9      MR. VELKEI:  Q.  Okay.  Were you the point person

10 in dealing with issues related to the electronic

11 analysis, or was it somebody else within your group?

12      A.  It was me.

13      Q.  So you supervised Mr. Washington?

14      A.  Yes.

15      Q.  Do you have training in Access and ACL?

16      A.  No.

17      Q.  So you had no real ability to check and make

18 sure that Mr. Washington was performing the job

19 properly, at least in terms of the electronic analysis

20 itself?

21      A.  I don't perform ACL calculations.

22      Q.  So, no, you didn't have the ability?

23      A.  No.

24      Q.  Communications with company executives -- I

25 want to stay on this topic of was the company aware of
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 1 what the issues were that the Department was concerned

 2 about and investigating.

 3          Who at PacifiCare did you have discussions

 4 with at any point in time during the examination?

 5      A.  I recall being on some conference calls with

 6 certain people, but I don't remember the names.

 7      Q.  Can you identify even one person, company

 8 representative that you spoke to at any time during the

 9 examination?

10      A.  No.  I just remember I think the phone call

11 was people calling in from maybe San Antonio, Texas,

12 but I don't remember the names.

13      Q.  Do you know what the subject matter of that

14 call was?

15      A.  I don't remember.

16      Q.  Do you know who Ms. Monk is?

17      A.  I know the name.  I can't remember the --

18      Q.  Did you ever reach out to Ms. Monk in the

19 course of the examination to discuss preliminary

20 findings, sort of the approach that the Department was

21 taking?

22      A.  No.

23      Q.  Is it your practice never to do that?

24      A.  No.  Our practice is to have open

25 communications.  And we were there for a couple of
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 1 weeks.  So the liaisons, which was Mr. Valenzuela and

 2 Mr. Francis Orejudos, generally were the ones to

 3 organize, coordinate any meetings with company

 4 personnel.

 5      Q.  Did you discuss preliminary findings or

 6 findings with Mr. Valenzuela and Mr. Orejudos?

 7      MR. STRUMWASSER:  Objection, vague as to the

 8 "you."  Is that Ms. David or --

 9      MR. VELKEI:  Ms. David.

10      MR. STRUMWASSER:  Thank you.

11      THE WITNESS:  Did I discuss preliminary findings?

12 No, I did not.

13      MR. VELKEI:  Q.  How about Ms. Berkel?  Did you

14 ever have any discussions with Ms. Berkel?

15      A.  Not that I recall.

16      Q.  Were you aware that Ms. Berkel was attempting

17 to set up a meeting with senior management at the

18 Department to discuss preliminary findings and concerns

19 with respect to the examination?

20      A.  No, no.

21      Q.  Were you ever instructed by management not to

22 communicate with officers of PacifiCare in the context

23 of your examination?

24      A.  No.

25      Q.  Fair to say though that, at least to your
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 1 knowledge, nobody at the Department communicated the

 2 Department's preliminary findings with regard to the

 3 examination orally prior to the exit conference?

 4      A.  Not that I'm aware of in terms of, you know,

 5 the total numbers of violations.  But again, in

 6 referrals, the company had an idea of the issues.

 7      Q.  Are you speculating right now, Ms. David?

 8      A.  Well, the referral -- when we send a referral,

 9 we identify what the issue is and what the concern is.

10 So it's in the referral, and the company has to sign

11 off on the referral.

12      Q.  But you don't know what the company was doing

13 or what they were thinking unless they told you that,

14 correct?

15      A.  Well, the response -- they provide a written

16 response in the referral.

17      Q.  Did they ever tell you that the referrals

18 allowed -- did PacifiCare executives say that the

19 referrals allowed them to understand what the concerns

20 were that were raised by the Department?

21      A.  No, but they didn't come back and say, "Can

22 you clarify your question?"  I don't recall that

23 either.

24      Q.  So you're just inferring from the referral

25 responses that the company had sufficient information
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 1 to understand what the Department's concerns were?

 2      MR. STRUMWASSER:  Argumentative.

 3      MR. VELKEI:  Just trying to close the loop.

 4      THE COURT:  Overruled.

 5      MR. STRUMWASSER:  Can you read the question?

 6          (Record read)

 7      THE COURT:  You can take the "just" out.

 8      MR. STRUMWASSER:  Yes.  The "just" is out of that

 9 question.

10      THE WITNESS:  So my answer is yes.

11      MR. VELKEI:  Q.  Okay.  So let's go back to the

12 report, if we can.  And that's going to be 5181.

13          So as I understand this, so if I read this

14 report correctly, Ms. David, there were a total of

15 seven citations involving PLHIC PPO in the 2006 report?

16      A.  I don't have the report in front of me.

17      Q.  You should have it.  It should be an

18 attachment to 5181.

19      A.  Oh, okay.

20      Q.  I'd like to turn your attention --

21          Chuck, if you could even turn to Page 5 of

22 that report.

23      THE COURT:  Which is CDI00108931.

24      MR. VELKEI:  Yes, your Honor.  Thank you.

25          Maybe if you can even get the next page, get
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 1 them both on the screen.

 2      THE WITNESS:  I'm ready.

 3      MR. VELKEI:  Q.  Okay.  And before we discuss

 4 those two pages, just to make sure that we're on the

 5 same page, this report, the period in question that was

 6 the subject of that examination was the period from

 7 July 1st, 2005 through June 30th of 2006, correct??

 8      A.  Correct.

 9      Q.  Turning back, then, to these pages, if I

10 understand correctly, the PLHIC PPO business, there

11 were six violations that were cited by you and your

12 team in connection with the '06 report.  Am I reading

13 that correctly?

14      A.  No, I don't know what six violations --

15      Q.  It's actually seven.  So if I go "Health-PPO

16 Group," right, on that first page there?

17      A.  I see.

18      Q.  There was just one citation for PPO Group

19 claims, right?

20      A.  Yes.

21      Q.  Then there were a total of six citations for

22 the PPO Individual?

23      A.  Yes.

24      Q.  And that's it, if I understand this report

25 correctly, with respect to the PPO business, correct?
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 1      A.  Yes.

 2      Q.  Now, there were no problems raised with regard

 3 to PacifiCare's process of acknowledging claims, was

 4 there?

 5      A.  Correct.

 6      Q.  Presumably, to the extent that there are

 7 issues at the second half of '06, they would have

 8 existed in the first half of '06 as well, correct?

 9      A.  Can you repeat the question, please?

10      MR. VELKEI:  Yes.

11          Can you read it back?

12          (Record read)

13      THE WITNESS:  I guess, possibly.

14      MR. VELKEI:  Q.  You did cite the company for

15 failing to comply with 10133.66(c) for the last six

16 months of 2006, correct?

17      A.  Yes, in the 2007 exam.

18      Q.  But you didn't cite them for the first six

19 months, did you?

20      A.  No.

21      Q.  And the obligations under 10133.66(c) began

22 effective 1/1/06; isn't that true?

23      A.  I don't recall.

24      Q.  You have no idea?

25      A.  I don't recall the effective date of 10133.
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 1      Q.  10133.66?

 2      A.  Yes.

 3      Q.  Let's just assume the effective date is

 4 January 1, 2006.  To the extent there was an issue in

 5 the last six months of 2006, there would have been one

 6 in the first six months, too, correct?

 7      A.  Yes, possibly.

 8      Q.  But no violations of that statute were cited,

 9 right?

10      A.  That's correct, not in the 2006.

11      Q.  And there were also no citations for any

12 alleged late pays during that period, right?

13      A.  Correct.

14      Q.  And concerns about pre-ex, you understood that

15 there were some issues with pre-ex?

16      A.  In the 2007?

17      Q.  Well, in terms of how the company handled

18 certain claims involving a preexisting exclusion,

19 correct?

20      A.  Yes.

21      Q.  And those weren't detected in this report

22 either, were they?

23      A.  I don't see anything here.  No.

24      Q.  Now, if we look in the report itself, there

25 were some concerns that were expressed by the
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 1 Department with regard to language in some of the EOBs

 2 and EOPs; isn't that true, Ms. David?

 3      A.  Yes, yes.

 4      Q.  And yet, in preparing this report, you didn't

 5 cite the company for not including IMR language in

 6 those EOBs or EOPs, did you?

 7      A.  No.

 8      Q.  And you didn't cite the company for not

 9 including the Department's Web site in the EOPs during

10 this period of time, did you?

11      A.  Correct.

12      Q.  You also didn't apply an electronic analysis

13 to the work that was performed on this '06 examination,

14 did you?

15      A.  Correct.

16      Q.  So the 2007 examination was treated very

17 differently from the one that you were in the process

18 of supervising when the second one came up; isn't that

19 true?

20      A.  Correct.  The 2007 was a targeted exam.  The

21 2006 was a routine exam.

22      Q.  And yet, some of the issues that were

23 identified in that second exam were not even mentioned

24 in this report, were they?

25      A.  Correct.
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 1      MR. STRUMWASSER:  Objection.  Excuse me.  The

 2 problem here is it's a compound question.

 3          You know, he has identified a number of these

 4 questions.  He -- a number of the violations.  He has

 5 assumed that all of those violations existed in

 6 '05-'06, and that's contrary to the evidence.

 7          So it's compound, misleading and assumes facts

 8 not in evidence.

 9      MR. VELKEI:  Your Honor, I think the witness has

10 already answered.  But it is clear that, with regard to

11 the EOBs and the EOPs, with regard to the

12 acknowledgment statute, all of those issues, if the

13 Department is correct, would have been an issue in the

14 first six months of '06, not just the second.

15      THE COURT:  Let's move on.

16      MR. VELKEI:  Q.  Okay.  Now, we've established the

17 testimony on the 2006.  We notice in the February '07

18 time frame that that report still had not been

19 finished, correct?  This was on the earlier exhibit we

20 looked at, the one-pager?

21      A.  Correct.

22      Q.  So you then get word that you're going to be

23 involved in this non-routine exam for 2007.  And what

24 kinds of work or diligence did you undertake on your

25 end to determine whether in fact that was something
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 1 that should happen?

 2      MR. STRUMWASSER:  The exam should happen?

 3      MR. VELKEI:  Right.

 4      Q.  Put differently, you didn't make the decision

 5 to conduct this non-routine examination in 2007,

 6 correct?

 7      A.  Correct.

 8      Q.  The decision to conduct that exam had nothing

 9 to do with your conclusions found in the 2006 report,

10 correct?

11      A.  Correct.

12      Q.  So someone other than yourself made that

13 decision to move forward with the 2007 examination,

14 right?

15      A.  Correct.

16      Q.  Do you know when that decision was made?

17      A.  No.

18      Q.  Now, were you involved in any of the

19 discussions related to whether the exam should proceed

20 or not?

21      A.  No.

22      Q.  Other than the e-mail that's reflected, that

23 we've looked at?

24      MR. STRUMWASSER:  Objection -- which e-mail?

25      MR. VELKEI:  This is the one-pager.  I believe
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 1 it's marked 5371.

 2      MR. STRUMWASSER:  Thank you.

 3      THE WITNESS:  That's correct, I wasn't involved.

 4      MR. VELKEI:  Q.  But it does appear from at least

 5 this one e-mail, 5371, that you had some input with

 6 senior management about whether to proceed with the

 7 examination, right?

 8      A.  This e-mail, I was just giving background

 9 information to my boss and his boss.

10      Q.  Okay.  Is it your testimony, then, that you

11 did nothing with regard to analyzing whether the

12 examination should proceed within your department and

13 bureau?

14      A.  Yes, that wasn't -- I wasn't involved in

15 making that decision.

16      Q.  Okay.

17      A.  It was above me.

18      Q.  So when was it communicated to you that the

19 Department was going to proceed with the 2007

20 examination?

21      A.  I don't remember.

22      Q.  Now, notice was first given to PacifiCare

23 about the examination in May of 2007.  Does that sound

24 about right?

25      A.  I'm not sure because I did not send out the
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 1 notice letter.  It was sent out over the bureau chief's

 2 signature.  I'm not sure when.

 3      MR. VELKEI:  Why don't we take a look at that, and

 4 let's talk about it a little bit more if we can.

 5          I'd like to mark as 5372, if I could, the

 6 letter from Mr. Dixon to Rebecca de la Torre dated May

 7 10th, 2007.  And there's a confidentiality designation

 8 which we can remove.

 9      THE COURT:  Is this a new exhibit?

10      MR. VELKEI:  I believe it is, your Honor.  I

11 haven't seen it so far.

12      THE COURT:  Does that sound right, gentlemen who

13 know these things?

14      MR. STRUMWASSER:  Looking.

15      MR. VELKEI:  Q.  Are you ready?

16      A.  I'm ready.

17      Q.  So does this reflect, in fact, the notice that

18 was given to PacifiCare and United about a possible

19 examination?

20      A.  Yes.

21      Q.  Now, were you -- is it your testimony --

22      THE COURT:  Just a second.  This is 5372, and it's

23 a letter dated May 10th, 2007.

24          (Respondent's Exhibit 5372, PAC0061052

25           marked for identification)
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 1      MR. VELKEI:  Q.  Is it your testimony, Ms. David,

 2 that you weren't involved at this point in time?

 3      MR. STRUMWASSER:  In?

 4      MR. VELKEI:  Q.  In this examination process.

 5      A.  That's correct.  I don't -- I don't recall

 6 having discussions or being assigned -- maybe I was,

 7 but I don't recall on May 10th, 2007.

 8      Q.  Is it standard for the bureau chief to send

 9 out this type of letter, or does it usually come from

10 you?

11      A.  The bureau chief sends out all notices to

12 companies.  It's standard.

13      Q.  Is it standard procedure for you to get a copy

14 of that if it's your examination?

15      A.  Yes, when I get the company file folder.

16      Q.  Okay.

17      A.  But I don't know that I had a file folder on

18 this.

19      Q.  Now, there was certain data that was requested

20 on this document on Page 2, right?

21      MR. STRUMWASSER:  Page 3?  Oh.

22      MR. VELKEI:  Q.  Were you involved at all in

23 preparing this -- these data requests?

24      A.  No.

25      Q.  Did you know that the Department was asking
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 1 for all provider data call information for the period

 2 January 1, 2006 through March 31st, 2007?

 3      A.  I don't recall knowing this information.

 4      Q.  Prior to this particular examination, had

 5 there ever been a targeted exam that was focused on

 6 provider issues?

 7      A.  Not that I'm aware of.

 8      Q.  You would agree that this particular

 9 examination was in fact focused on provider issues?

10      A.  Yes.

11      Q.  Do you recall whether this document is

12 something that ever came to your attention?

13      A.  I don't remember.

14      Q.  Now, the company didn't actually -- excuse me,

15 the Department didn't actually come to the company to

16 begin its examination for several months after this

17 letter was sent, correct?

18      A.  Correct.

19      Q.  And so I think roughly -- when was it that the

20 Department came to PacifiCare's headquarters?  Sometime

21 at the end of July?

22      A.  End of July.

23      Q.  Okay.  So there were roughly two and a half to

24 three months between the time of the notice and the

25 time the examiners actually came on the premises,
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 1 correct?

 2      A.  Correct.

 3      Q.  Could you explain what was going on during

 4 that period of time?

 5      A.  I don't know what was going on.  I recall

 6 getting involved with the data call with Ms. Vandepas,

 7 but I can't remember the date.

 8      Q.  Okay.  There was in fact additional requests

 9 that were made of the company before the examiners came

10 on premises, correct?

11      A.  I'm sorry.  Can you repeat the question?

12      Q.  Yes.  There were in fact additional data

13 requests that were made at PacifiCare?

14      A.  Yes.

15      Q.  Prior to the examination commencing?

16      A.  Yes.

17      Q.  Does it sound about right that additional data

18 requests were sent sometime around the third week of

19 June?

20      A.  Yes.

21      MR. VELKEI:  I'd like to mark as exhibit next in

22 order 5373, I believe a document entitled "PacifiCare

23 II. Examination -Documents/Questions Log."

24      THE COURT:  We're pretty sure this is not -- he's

25 going check?



11439

 1      MR. STRUMWASSER:  Yes.

 2      THE COURT:  What about the confidentiality of

 3 5372?

 4      MR. VELKEI:  We can remove it, your Honor.

 5          (Respondent's Exhibit 5373, CDI00006117

 6           marked for identification)

 7      THE WITNESS:  I'm ready.

 8      MR. VELKEI:  Q.  Okay.  Do you recognize what's

 9 been marked as 5373?

10      A.  Yes, this looks like Coleen's log.

11      Q.  Was this something that you were given access

12 to?

13      A.  No.  Actually, I don't remember having access

14 to this, but I can tell this is a log.

15      Q.  How do you know it's Coleen's log?

16      A.  Because it's not my log, so -- this is

17 something the examiner in charge would do.

18      Q.  So there's typically a log that's prepared

19 internally with respect to the examination?

20      A.  Yes.

21      Q.  Now, this particular log only goes up through

22 August 6th, 2007.  Is it the practice of the Department

23 to maintain a log throughout the period of the

24 examination?

25      A.  It's -- it's by each examiner, how they want
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 1 to document their activities.

 2      Q.  How does Ms. Vander- --

 3      MR. STRUMWASSER:  We think this is the real deal.

 4 This is a new exhibit.

 5      THE COURT:  All right.  Go ahead.

 6          We've marked it as 5373.

 7      MR. VELKEI:  Q.  How does Ms. Vandepas document

 8 her activities in connection examinations?

 9      A.  She keeps -- well, every officer has to keep

10 track of all correspondence with the company and any

11 letters that go out, any letters that come in.  And

12 then this is just something that's in addition to what

13 is required of all officers.

14      Q.  So this is certainly -- it's certainly

15 possible that this has been updated since August 6th,

16 2007?

17      A.  Yes.

18      Q.  Let's focus though on this document, in

19 particular, the reference on June 22nd, '07,

20 "Questionnaire Questions 1(a)-(g) sent to

21 Company."  Right?

22          So in effect, what had happened on June 22,

23 2007 is that there was a data request made of

24 PacifiCare?

25      A.  Yes.
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 1      Q.  Had you prepared these kinds of data requests

 2 before?

 3      A.  A data request for contract uploading and

 4 member appeals, provider disputes -- we normally don't

 5 stratify our categories like that, no.

 6      Q.  So this was new to you?

 7      A.  It was different, yes.

 8      Q.  My earlier question was what homework or

 9 preparation you did, if any, to get ready for this

10 exam, recognizing that these were new issues that you

11 had not dealt with before.

12          Does it remain your testimony that no

13 preparation or work was done in advance of the

14 examination commencing?

15      A.  Not that I recall.

16      MR. VELKEI:  Okay.  I'd like to mark, if I can,

17 5374.

18      THE COURT:  It's an e-mail with a top date of June

19 21st, 2007 as 5374.

20          (Respondent's Exhibit 5374, CDI00034292

21           marked for identification)

22      THE WITNESS:  I'm ready.

23      MR. VELKEI:  Q.  So who is Mr. Benko?

24      A.  He's an associate insurance compliance

25 officer.
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 1      Q.  Do you recognize 5374?

 2      A.  Yes.

 3      Q.  Was this something prepared by you?

 4      A.  This was something Mr. Benko, yeah, sent to

 5 me.

 6      Q.  In connection with the PacifiCare examination?

 7      A.  Yes.

 8      Q.  Now, it's titled, "Data Request - NAIC

 9 Uniformity Data Call."  What does that mean?

10      A.  That means there's specific fields or -- and

11 data field formatting to submit information.  I guess

12 that's prepared by NAIC.  So -- and this was the cover

13 letter -- or cover wording to go with that data field

14 request.

15      Q.  So you are using a standard NAIC template as

16 part of the data request?  In other words, the company

17 needed to provide it in that standardized format?

18      A.  Exactly, yes.

19      Q.  And this was specifically related to the

20 electronic analysis the Department was going to

21 undertake?

22      A.  Yes.

23      Q.  For those purposes of the electronic analysis,

24 would it be fair to characterize the data call as a

25 standardized or standard data call?
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 1      A.  Yes.

 2      Q.  Now, going back to the log, it would appear

 3 that additional documents or additional requests were

 4 made of the company on July 13th, 2007; is that

 5 correct?  Am I reading that correctly?

 6      A.  Yes.

 7      Q.  Okay.  Just so we're clear, up until this

 8 point in time, through July 13th, 2007, the Department

 9 hadn't even figured out what the scope of the exam was

10 going to be, had they?

11      A.  I'm not -- I'm not sure.  I don't -- I'd have

12 to refer on notes.

13      Q.  In your opinion, would it make sense to send

14 the data requests after the Department had determined

15 the scope of the exam or before?

16      A.  We always send data requests before we do the

17 scope to see what the categories -- what the

18 populations are.  So this seems routine to me.

19      Q.  So you think it makes sense to send the data

20 request before the scope of the exam has been set?

21      A.  We know what categories.  We knew -- we knew

22 we were going to be focused on provider dispute, so

23 yes.

24      Q.  And I appreciate your sort of bringing it back

25 to the case.  I'm just talking, generally speaking, is
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 1 the Department's process that they send the data

 2 requests out before they even determine the scope of

 3 the request -- scope of the exam?

 4      MR. STRUMWASSER:  We have real ambiguity about the

 5 term "scope."  I think Mr. Velkei and with witness are

 6 using the terms differently.

 7      THE COURT:  Okay.

 8      MR. STRUMWASSER:  She's been pretty clear on that.

 9      MR. VELKEI:  I'm not sure what the objection is.

10      MR. STRUMWASSER:  Ambiguous.

11      THE COURT:  Do you understand the question?

12      THE WITNESS:  No.  I'm getting confused.

13      THE COURT:  All right.

14          Rephrase.

15      MR. VELKEI:  Q.  So we left it that you don't

16 recall whether or not the scope of the examination was

17 decided before these data requests went out, right?

18      A.  Right.

19      Q.  So now I'm just talking at a general level.

20 In your opinion, does it make sense to wait until the

21 scope of the examination has been decided or to go

22 forward with the data request before you even know what

23 you're going to examine?

24      MR. STRUMWASSER:  My objection is that the word

25 "scope" is undefined and that --
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 1      THE COURT:  She used it in some manner.  I'm sure

 2 she'll be consistent.

 3      THE WITNESS:  I guess I'm getting confused because

 4 when we send out data requests or -- I call them

 5 population -- we ask for your population.

 6          Some companies will send it with very detailed

 7 information.  Some companies will just say, "We have

 8 300,000 claims."

 9      MR. VELKEI:  Q.  Right.

10      A.  So I guess I'm not following you when you

11 say -- because we always ask for that general

12 information.

13      Q.  Okay.  So maybe I'm getting confused in just

14 the types of requests that were made.  Sounds like

15 there were different data requests that were made of

16 PacifiCare?

17      A.  Right.

18      Q.  There were some electronic data requests?

19      A.  Right.

20      Q.  Right?  Then there were also requests related

21 to provider contracts -- whole gamut, right?

22      A.  Right, right.

23      Q.  All of those requests, not just the electronic

24 data, but all of the requests had been made of

25 PacifiCare by July 13th, correct?
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 1      A.  Yes.

 2      Q.  So it wasn't just the electronic analysis data

 3 requests.  It was really all of the documents that the

 4 Department was looking for?

 5      A.  Yes.

 6      Q.  And as a general practice, I'm just trying to

 7 understand, does it make sense in your opinion to do

 8 that before the scope of the exam is set or after?

 9      A.  I don't know that the scope wasn't set.  I

10 can't remember.

11      Q.  Understood.  And we'll get to that because

12 there are some documents right on that subject.

13          I'm asking, as a general proposition, does it

14 make sense to you to send out the request for

15 information before you even set the scope of the exam?

16      MR. STRUMWASSER:  What's the relevance here?

17      THE COURT:  I'll allow it.

18      THE WITNESS:  Okay.  I guess I'm getting confused

19 because, again, we do ask for populations before we set

20 a scope.

21      MR. VELKEI:  Q.  Understood.

22      A.  So, yes, that makes sense to me.

23      Q.  But you also ask for a bunch of other

24 materials as well, correct?

25      A.  What do you mean "a bunch of other materials"?
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 1      Q.  You are the examination guru, Ms. David.  So

 2 we see that there was an original request that was made

 3 in May.  So it was a notice of examination, but a

 4 request for data?

 5      A.  Right, right.

 6      Q.  We know that there was additional data

 7 requested in June.

 8      A.  Right.

 9      Q.  And we know that more information was

10 requested on July 13th.

11      A.  Okay.

12      Q.  Okay?

13      A.  Yes.

14      Q.  Fair to say that not all of that was related

15 to electronic data?

16      A.  Correct.

17      Q.  There were a variety of things that were being

18 requested of PacifiCare?

19      A.  Correct.

20      Q.  Those included provider contracts -- bunch of

21 different things, correct?

22      A.  Correct.

23      Q.  My only question is, not focusing on the data

24 piece --

25      A.  Okay.
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 1      Q.  -- but in your opinion, would it make sense to

 2 ask for all of that information before the Department's

 3 even decided what the scope to have exam is going to

 4 be?

 5      MR. STRUMWASSER:  So am I correct that by asking

 6 "would it be," you're asking not about this exam but as

 7 a hypothetical?

 8      MR. VELKEI:  I'm asking as a general practice.

 9 We'll get to this exam shortly.

10      THE WITNESS:  Yes, we do send that coordinator's

11 guide, the questionnaire.  That's standard.  And we do

12 send that out once we know we're going to start an exam

13 because there's a lot of -- you know, there may be

14 policy manuals, procedure manuals.  And we want to get

15 a heads up.

16      MR. VELKEI:  Q.  Okay.  But there was also some

17 non-standard data requests that were made as well,

18 right?

19      A.  Yeah, there were some specific questions

20 regarding the provider issues.

21      Q.  Would it make sense to make those requests

22 before the Department had internally agreed upon the

23 scope of the exam?

24      A.  Well, the fact that we had asked for that

25 non-specific provider disputes makes me think that we
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 1 had an idea, we knew where we were targeted or where we

 2 were going to focus.

 3      Q.  So as a general proposition, again, we're at a

 4 general level, in your opinion, does it make sense to

 5 at least understand the scope of the exam before

 6 specialized data requests are sent?

 7      MR. STRUMWASSER:  This is now really thoroughly

 8 irrelevant and ambiguous because -- well, I'll leave it

 9 there.

10      THE COURT:  I don't know.  Where are you going

11 with this?

12      MR. VELKEI:  Simple point, your Honor, is the

13 Department has made the contention on a variety of

14 occasions that there was certain information that we

15 didn't provide that we should have provided.

16          Part of the problem here is the Department

17 asked for a bunch of stuff before the knew what they

18 were going to examine.  And we'll get to documents that

19 show at July 13th people were complaining because

20 nobody knew what they were going to examine.

21          So this goes to the issue of, did we know what

22 information we should provide and did we somehow miss

23 the boat in not providing certain information?  And our

24 view is these guys were disorganized; they came at it

25 the wrong way; they asked for a bunch of stuff up
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 1 front, didn't know what they wanted and then later on

 2 figured out what the scope of the exam was going to be.

 3      MR. STRUMWASSER:  That is exactly the vice of

 4 these questions.  It is, were these guys disorganized

 5 and just happened to get the evidence right?

 6      MR. VELKEI:  No, I didn't say that.  That's not

 7 it.

 8      MR. STRUMWASSER:  This is not a contention for

 9 which hypothetical questions about whether it's a good

10 idea is useful.

11      THE COURT:  Restate your question.

12      MR. VELKEI:  Q.  As a general proposition, as a

13 supervisor in charge of a number of examinations, in

14 your opinion, does it make sense for you at least to

15 understand what the scope of the exam is going to be

16 before lots of requests are made for information?

17      MR. STRUMWASSER:  Irrelevant and ambiguous as to

18 scope.

19      THE COURT:  I'll allow it.

20      THE WITNESS:  Yes.  And I think we did have an

21 idea where we were going with this exam.

22      MR. VELKEI:  Q.  Okay.  I asked you about what was

23 going on, the time frame between when notice was given

24 of the examination and when you and your team actually

25 came to PacifiCare's offices.  And I believe your
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 1 testimony was you didn't recall what was going on?

 2      A.  Correct.

 3      Q.  Fair to say that you were involved in the

 4 process at least no later than June of 2007?

 5      A.  Yes.

 6      Q.  And it would appear, based on the log and

 7 other information, based also on your testimony, that a

 8 decision was made by the CDI to coordinate with the

 9 DMHC investigation.  Was that correct?

10      A.  Correct.

11      Q.  Now, were you the one responsible for making

12 that decision to coordinate with the DMHC?

13      A.  No.

14      Q.  Who made that decision?

15      A.  I don't -- I don't know.

16      Q.  Somebody must have told you that was the

17 intention, to coordinate with the DMHC, correct?

18      A.  Correct.

19      Q.  Who told you that information?

20      A.  My bureau chief.

21      Q.  Presumably part of the reason that there was

22 going to be a coordination between the two agencies was

23 that the issues were related, correct?

24      A.  Right.

25      Q.  Now, there was an agreement back in May to
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 1 allow the Department of Insurance, CDI, to attend to

 2 DMHC opening examination.  Do you recall that?

 3      A.  Yes.

 4      A.  In fact, there was a period of time,

 5 Ms. David, around mid May of '07 where you were

 6 actually complaining that the DMHC was not giving you

 7 information about when that meeting was going to take

 8 place.  Do you recall that happening?

 9      A.  No.

10      MR. VELKEI:  I'd like to mark as Exhibit 5375 an

11 e-mail from Ms. David to Mr. Dixon dated May 17th,

12 2007.

13      THE COURT:  5375 is an e-mail with a top date of

14 May 17th, 2007.

15          (Respondent's Exhibit 5375, CDI00257215

16           marked for identification)

17      THE WITNESS:  I'm ready.

18      MR. VELKEI:  Q.  Okay.  You recognize what's been

19 marked as 5375?

20      A.  Yes.

21      Q.  This is an e-mail from you to Mr. Dixon

22 regarding CDI's attendance at the PacifiCare opening

23 exam with the DMHC, correct?

24      A.  Correct.

25      Q.  You are in fact complaining that Ms. Vandepas
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 1 had not been given any details with regard to that

 2 meeting, correct?

 3      A.  I wasn't complaining.  I was just letting him

 4 know that we didn't have any details yet.

 5      Q.  So you were letting Mr. Dixon know somebody

 6 needed to coordinate with the DMHC and make sure that

 7 they were communicating with the Department about the

 8 time of the meeting?

 9      A.  Correct.

10      Q.  Ms. Vandepas did, in fact, attend that

11 particular meeting, the opening exam, correct?

12      A.  Yes.

13      Q.  Was there also -- Ms. David, there was also a

14 meeting at a place called Hof's Hut to discuss the

15 details of the DMHC's preliminary report?

16      A.  Yes, there was a meeting at Hof's Hut.

17      Q.  And you attended that, right?

18      A.  Yes.

19      Q.  And then you actually -- the Department and

20 you, in particular, actually received a copy of the

21 DMHC preliminary report, correct?

22      A.  Right.  I don't know if it was at that

23 meeting, but I do recall.

24      Q.  That was actually before the examination had

25 even begun by the Department?
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 1      A.  I don't remember when I got the interim

 2 report.

 3      Q.  Fair to say you got a leg up on the

 4 examination from the DMHC that helped talk about where

 5 the issues were and the potential problems?

 6      A.  Yes, they did.

 7      Q.  It was the view of your bureau that the

 8 Department, CDI, should expect the same issues that the

 9 DMHC was facing; isn't that correct?

10      A.  Yes.

11      MR. VELKEI:  I'd like to mark as Exhibit 5376 an

12 e-mail from Ms. David to Mr. Eric Johnsen dated August

13 18, 2007.

14      THE COURT:  E-mail dated August 18th, 2007 marked

15 for identification 5376.

16      MR. VELKEI:  That's actually already an exhibit,

17 your Honor.  Forgive me.  It's 5360.

18      THE COURT:  All right.

19      THE WITNESS:  I'm ready.

20      MR. VELKEI:  Q.  This is an e-mail from you to

21 Mr. Johnsen, with a copy to Ms. Vandepas?

22      A.  Yes.

23      Q.  Who is Mr. Johnsen?

24      A.  He is a senior insurance compliance officer.

25      Q.  He was involved on this particular examination
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 1 for PacifiCare?

 2      A.  Right.

 3      Q.  What you call PacifiCare II, is that what you

 4 call it?

 5      A.  Yes.

 6      Q.  PacifiCare I being the first?

 7      A.  The 2006.

 8      Q.  And do we call PacifiCare III the 2009

 9 examination?

10      A.  Yes.

11      Q.  Are you involved in that examination as well?

12      A.  Yes.

13      Q.  Have you been the supervising compliance

14 officer throughout that whole period of time?

15      A.  Yes.

16      Q.  The periods in question on that examination

17 are the first six months of '06 and then 5 -- June 1st,

18 '07 forward; is that correct?

19      MR. STRUMWASSER:  Objection, irrelevant.

20      THE COURT:  Overruled.

21      THE WITNESS:  I don't recall exact the period.

22      MR. VELKEI:  Q.  The first six months of '06 are

23 the subject of the '09 examination, correct?

24      A.  It's a split-window period, so I think there's

25 a 2006 and then there's a more current period.
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 1      Q.  Right.  So the first six months of 2006 are

 2 the subject of the current 2009 examination?

 3      A.  I think so, but I'm not certain.

 4      Q.  That was also, by the way, the subject of your

 5 2006 non-routine examination, correct?

 6      A.  I'd have to review my notes to know exactly

 7 what window periods go with what exam because I don't

 8 remember.

 9      MR. STRUMWASSER:  Excuse me.  We don't have an

10 answer anyway, but I think the reference was to the

11 2006 non-routine exam, but there is none of those.

12      THE COURT:  She doesn't know, so I'm just

13 accepting that she doesn't know.

14      MR. VELKEI:  Okay.

15      Q.  So focusing on this particular document,

16 Ms. David, you were instructing Mr. Johnsen to rework

17 the comparison codes checklist to include all DMHC

18 issues identified in their interim report.  Can you

19 explain what's going on there?

20      A.  Yes.  Looks like we were putting together a

21 little checklist for the exam team of citations or

22 codes that may be applicable.  And we were

23 cross-referencing DMHC codes to see if they had

24 something compatible to what we had or vice versa.

25      Q.  So put differently, you were instructing your
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 1 examiner to make sure and include every single issue

 2 identified by the DMHC on their preliminary report and

 3 provide the CDI analog statute of regulations, correct?

 4      A.  Correct.

 5      Q.  And your concern was that Mr. Johnsen was not

 6 including all of the issues identified by the DMHC but

 7 only some of them?

 8      A.  Yes.

 9      Q.  Also, you report, "Management expects that in

10 our sample file review we will see the same issues as

11 DMHC identified in their report with respect to PLHIC

12 claims handling."

13          Is that in fact a true statement at the time?

14      A.  Yes.

15      Q.  Who was the management that you're referring

16 to in this e-mail?

17      A.  Bureau Chief Craig Dixon, and the division

18 chief, Joel Lauscher.

19      Q.  How did you know that was Joel Lauscher's

20 expectation?

21      A.  That had been communicated to me.

22      Q.  By Mr. Lauscher?

23      A.  I believe so.

24      Q.  Did you meet with Mr. Lauscher on occasion to

25 discuss the PacifiCare examination, PacifiCare II?
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 1      A.  I don't recall any meetings.  Maybe some

 2 e-mails.

 3      Q.  Would Mr. Dixon typically serve as the conduit

 4 between you and Mr. Lauscher?

 5      A.  Yes.

 6      Q.  So he would communicate to you whatever

 7 decisions may have been made by Mr. Dixon's management?

 8      A.  Craig Dixon, my bureau chief, would

 9 communicate to me information he received from his

10 superior.

11      Q.  Were there ever instances where you met with

12 Mr. Lauscher and others in addition to Mr. Dixon to

13 talk about PacifiCare?

14      A.  I don't recall.

15      Q.  Says, "Therefore, we have been directed to

16 identify our statutes that correspond to DMHC codes so

17 that we can provide the insurance side of each scenario

18 criticized by the DMHC."  Do you recall making that

19 statement?

20      A.  Yes.

21      Q.  When you say, "We have been directed to

22 identify our statutes," who were you directed by?

23      A.  Management, my boss.

24      Q.  Mr. Dixon?

25      A.  Yes.
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 1      Q.  At the time that this was prepared, were there

 2 any differences in ideology between the approach that

 3 the DMHC was taking and the approach the Department was

 4 taking on its examination?

 5      MR. STRUMWASSER:  Objection, vague as to

 6 "ideology" and irrelevant.

 7      THE COURT:  Overruled.

 8          Do you know?

 9      THE WITNESS:  I don't know.

10      THE COURT:  All right.

11      MR. VELKEI:  Q.  So you weren't aware of any

12 differences?

13      A.  No.

14      MR. VELKEI:  I'd like to just close the loop on

15 this checklist, and I'd like to introduce as Exhibit

16 5377 -- it's entitled "PacifiCare exam - CDI statutes

17 that correspond to DMHC codes cited in Interim Report."

18          That's actually 5061.  Forgive me.

19      THE WITNESS:  I'm ready.

20      MR. VELKEI:  Q.  Okay.  Do you recognize that

21 document?

22      A.  Not really.  This -- I don't remember.

23      Q.  This look like it might be the issues

24 checklist that's being referenced?

25      A.  Yes.
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 1      Q.  Now, going back if we can to Exhibit 5373, and

 2 if we could turn to the second page of that document.

 3          It would appear, at least according to

 4 Ms. Vandepas, that even at the time of July 13th, when

 5 the last set of requests was sent, there still had not

 6 been closure on the scope of the exam.

 7          I want to reference your attention to the

 8 statement, "After many attempts, a final FCB exam scope

 9 has not been finalized.  The Bureau Chief has

10 instructed that a list of issues be submitted to the

11 Division Chief so that he can establish the exam

12 priorities."

13          So fair to say that we're in agreement that,

14 as of July 13th, there still had not been a decision

15 made about the scope of the examination?

16      A.  Not a final decision, right.

17      Q.  At this point, the examination was being

18 directed at both PacifiCare and United, correct?

19      A.  Correct.

20      Q.  There was a lot of data that was being

21 requested of United with regard to its claims handling

22 practices?

23      A.  Yes.

24      Q.  Your understanding of the complaints that gave

25 rise to this examination, was it your understanding
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 1 that all of those complaints were related to PacifiCare

 2 or that they also involved complaints involving United?

 3      A.  I don't recall the -- the consumer complaint

 4 log, so I'd be speculating.

 5      Q.  You just don't know?

 6      A.  I don't know.

 7      Q.  I'm assuming that you got no better clarity

 8 from the folks in the CSB, claims services bureau?

 9      MR. STRUMWASSER:  Excuse me.  No better clarity --

10      MR. VELKEI:  With regard to the complaints and who

11 they were directed at, PacifiCare and United.

12      MR. STRUMWASSER:  The question was whether there

13 were -- whether the complaints that she saw were United

14 also.  She said she didn't know.

15      THE COURT:  Right.

16      MR. STRUMWASSER:  So the better clarity from

17 consumers is really misleading.

18      MR. VELKEI:  No, actually the understanding -- the

19 question was, "Your understanding of the complaints

20 that gave rise to this examination," not the ones she

21 saw.  So, "Was it your understanding they were

22 PacifiCare and United?"  She didn't know.

23          I simply, as a follow-up question, asked,

24 was -- are there -- was she informed by anybody with

25 regard to whether the complaints were United or
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 1 PacifiCare?

 2      THE COURT:  That wasn't the question.

 3          But you can answer that question.

 4      THE WITNESS:  Well, that would be -- we do

 5 consumer complaint runs, and they identify the company.

 6 So we'd be able to tell if it was PacifiCare or United.

 7      MR. VELKEI:  Q.  But you don't know?

 8      A.  But I don't know.

 9      Q.  Even though you're the supervising examiner?

10      MR. STRUMWASSER:  Objection, argumentative.

11      THE COURT:  Sustained.

12      MR. VELKEI:  Q.  The reference to "many attempts

13 to finalize the scope of the exam," do you know what

14 Ms. Vandepas is referring to?

15      A.  No.  Not really.  No.

16      Q.  Do you recall there being several efforts at

17 this point in time to try to come up with a scope of

18 the exam?

19      A.  I recall there were many discussions on what

20 categories, how many files to look at.

21      Q.  Who were involved in those discussions, to the

22 best of your recollection?

23      A.  Craig Dixon, Joel Lauscher, myself, Coleen.

24      Q.  So you actually sat in on meetings where

25 Mr. Lauscher participated on this issue?
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 1      A.  No.  What would happen is I would discuss it

 2 with Coleen.  I would follow up with Craig.  And then

 3 Craig would follow up with his superior.

 4      Q.  So clear, even as of July 19th, that there had

 5 been no decision made about what the scope of the exam

 6 would be, right?

 7      A.  Yes.

 8      Q.  Okay.  Was an e-mail prepared dated July 19th,

 9 2007 that established -- that gave a list of issues for

10 Mr. Lauscher?

11      A.  I don't remember.

12      Q.  Would you have been the person to do that?

13      A.  I would have directed Coleen to do that.

14      Q.  Just to close the loop before we go to lunch,

15 is the typical process for establishing the scope of

16 the exam usually so difficult?

17      MR. STRUMWASSER:  Vague as to targeted versus

18 routine.

19      THE COURT:  All right.  This is a targeted exam?

20      MR. VELKEI:  Sure.

21      THE WITNESS:  A targeted exam is generally more

22 challenging based on the issues.

23      MR. VELKEI:  Q.  In your experience, have you ever

24 had a situation where it was this difficult to

25 establish what the scope of the exam would be?
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 1      A.  I don't recall.

 2      Q.  You don't recall any other instance?

 3      A.  No.

 4      MR. VELKEI:  Let's end here, if it's okay, your

 5 Honor.

 6      THE COURT:  All right.  1:30.

 7          (Whereupon, the lunch recess was taken

 8           at 11:59 o'clock p.m.)

 9
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 1                     AFTERNOON SESSION

 2                         ---o0o---

 3          (Whereupon,  all parties having been

 4           duly noted for the record, the

 5           proceedings resumed at 1:35 p.m.)

 6      THE COURT:  All right.  Go ahead.

 7      MR. VELKEI:  Q.  Ms. David, before the break, we

 8 were talking about when the scope of the PacifiCare II

 9 exam was established.  It is in fact the case, is it

10 not, Ms. David, that you communicated to your staff in

11 July that the scheduled on-site examination would be

12 kicked out by two weeks because the Department was

13 still developing the scope of the exam?

14      A.  Yes, I recall that.

15      Q.  I'd like to just put that into evidence, if we

16 could, and mark your e-mail from -- to

17 Ms. Dinius-Bellotti and Mr. Johnsen dated July 2nd,

18 2007 as exhibit next in order, which I believe is 5376.

19      THE COURT:  Are we sure this e-mail is not

20 already --

21      MR. STRUMWASSER:  When we've seen it, we'll look

22 it up.

23      MR. VELKEI:  Yes, you can take a minute if you

24 want, your Honor, while the witness is looking.

25      THE COURT:  7/2/07 e-mail is 5376.
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 1          (Respondent's Exhibit 5376, CDI00005320

 2           marked for identification)

 3      MR. VELKEI:  Q.  So Ms. David, do you recognize

 4 what's been marked for identification as 5376?

 5      A.  Yes.

 6      Q.  This was in fact a notification to your team

 7 that, because they're still developing the scope of the

 8 exam, the on-site examination would not begin on July

 9 9th; is that correct?

10      A.  Yes.

11      Q.  In fact, at the time you prepared this memo,

12 you anticipated a July 23rd, start date?

13      A.  Yes.

14      Q.  In fact, the company or the Department didn't

15 actually start the examination until sometime in

16 August, correct?

17      A.  I don't recall that.  I thought we started in

18 July.

19      Q.  Okay.  Turning back if we can to 5373, we were

20 talking before the break, referencing the second

21 paragraph of the second page, "After many attempts..."?

22      A.  Yes.

23      Q.  What were the issues as you recall that were

24 causing problems in coming to closure about what the

25 scope of the exam would be?
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 1      A.  I don't remember.

 2      Q.  You don't remember any of the issues?

 3      A.  I don't -- I don't recall, no.

 4      Q.  And your testimony is that there were multiple

 5 discussions on the subject?

 6      A.  Yes, I remember discussions, yes.

 7      Q.  You just don't recall the substance of those

 8 discussions?

 9      A.  Correct.

10      Q.  It's also your testimony that you don't recall

11 whether in fact this July 19th e-mail was actually

12 prepared providing a list of issues to be submitted to

13 the division chief so that he can establish exam

14 priorities?

15      A.  Right.  I don't recall submitting a list to

16 the bureau chief.

17      Q.  Do you know if someone other than yourself

18 did?

19      A.  I don't recall.

20      Q.  All right.  I'd like to show you what's been

21 previously entered into evidence as Exhibit 5173.

22          Take a moment, Ms. David, to look that over.

23 Let me know when you're done.

24      A.  I'm ready.

25      Q.  Okay.  Do you recognize Exhibit 5173?
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 1      A.  Yes.

 2      Q.  So is it fair to say that, at least as of the

 3 time this document was prepared, that there was closure

 4 on what the scope of the exam would be?

 5      A.  No and yes.  Yes, this is the scope, but I

 6 know that it changed from this.

 7      Q.  Even more?

 8      A.  I think it did, yes.

 9      Q.  And changed shortly thereafter or sometime

10 later, in the midst of the exam?

11      A.  I'm not sure at what point, but scopes are --

12 can change throughout an exam.  We can start with one

13 set of categories and find something and expand or not

14 complete a sample.

15      Q.  Okay.  But at least as of the end of July, you

16 guys had thought you'd come up with what the scope of

17 the exam was going to be, correct?

18      A.  Correct.

19      Q.  And those were pursuant to e-mails from

20 Mr. Lauscher dated July 23rd and July 25th?

21      A.  Yes.

22      Q.  Were you copied on those e-mails?

23      A.  I don't recall.  I think one; I'm not sure of

24 both.

25      Q.  In crafting the scope of an exam, typically
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 1 speaking, who are the persons -- and I just mean by

 2 title -- that are involved in doing that typically?

 3      A.  Involved in doing what?

 4      Q.  In deciding what the scope would be.  It would

 5 be yourself?

 6      A.  Correct.

 7      Q.  Who else is generally involved in that process

 8 of deciding the scope of a targeted exam?

 9      A.  The bureau chief.

10      Q.  Okay.  Mr. Dixon.  Anybody else?

11 Mr. Lauscher?

12      A.  Not that I'm aware of that he would.

13      Q.  So typically Mr. Lauscher is not involved in

14 deciding the scope of a targeted exam?

15      A.  He may give us some direction.

16      Q.  Typically speaking, is involved or not?

17      A.  Typically, I don't recall him being involved.

18      Q.  But he was involved in this instance?

19      A.  Yes.

20      Q.  And it was ultimately his communications that

21 established the exam priorities and the scope of the

22 examination, correct?

23      A.  Correct.

24      Q.  Other than this particular instance involving

25 PacifiCare, can you think of any other instances where
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 1 the division chief was involved in establishing the

 2 scope of the exam?

 3      MR. STRUMWASSER:  Is this limited to health or --

 4      MR. VELKEI:  No.

 5      THE WITNESS:  I'm not certain.  I know I had one

 6 other high-profile exam I can think of.  I don't know

 7 if he was in the scope, but he had involvement in

 8 another exam, yes.

 9      MR. VELKEI:  Q.  What was the exam?

10      A.  That was Canseco.

11      Q.  Was that resolved with the Department between

12 Canseco and the Department?

13      A.  Eventually, yes.

14      Q.  That's a matter of public record, correct?

15      A.  Yes.

16      Q.  Was there an enforcement proceeding, meaning a

17 trial or hearing like this one?

18      A.  There was an enforcement action, but I don't

19 believe there was a trial, a hearing, no.

20      Q.  It's your testimony that you don't recall

21 whether Mr. Lauscher was involved in deciding the scope

22 of that exam?

23      A.  I'm not -- yeah, I don't recall that, but I

24 know he was very involved.

25      Q.  Is that the only other high-profile exam you
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 1 can think of where Mr. Lauscher was actively involved

 2 besides the PacifiCare II exam?

 3      A.  I think Unum was the other one.

 4      Q.  Any others?

 5      A.  Those are the only two that come to mind.

 6      Q.  With regard to Unum, was Mr. Lauscher involved

 7 in establishing the scope of the exam?

 8      A.  I'm not sure.  He could have been.  I just

 9 know that he was very heavily involved in that exam.

10      Q.  How about attorneys?  Do you typically consult

11 attorneys in connection with deciding what the scope of

12 the exam would be?

13      A.  No.

14      Q.  Do you recall seeking legal advice or

15 consulting attorneys in this particular instance with

16 regard to PacifiCare II --

17      MR. STRUMWASSER:  Objection --

18      MR. VELKEI:  Q.  -- about the scope of the exam?

19      MR. STRUMWASSER:  Objection.  That goes beyond the

20 fact of consultation, the subject.

21      THE COURT:  I think you can ask it if --

22      MR. VELKEI:  I'll keep it general.

23      Q.  Did you communicate with attorneys about the

24 scope of the exam for PacifiCare?

25      MR. STRUMWASSER:  For the record, we maintain the
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 1 objection.

 2      THE COURT:  Okay.

 3          Keep it very general.

 4      THE WITNESS:  Answer?

 5      THE COURT:  But generally, not specific.  So no

 6 who, no what, no when.

 7      THE WITNESS:  Can you read the question?

 8      MR. VELKEI:  Q.  Yes.  Did your team consult an

 9 attorney with regard to establishing the scope of the

10 exam for this particular examination?

11      A.  My communication was with the bureau chief

12 primarily.

13      THE COURT:  So the answer is no?

14      THE WITNESS:  No.

15      MR. VELKEI:  Okay.

16      Q.  Do you typically communicate with Department

17 counsel in the course of an examination?

18      A.  On some --

19      MR. STRUMWASSER:  Excuse me.

20          Is that "you," Ms. David?

21      MR. VELKEI:  Yes.

22      MR. STRUMWASSER:  Thank you.

23      THE WITNESS:  On some targeted type of

24 examinations, yes, we have consulted with our counsel.

25      MR. VELKEI:  Q.  And generally speaking, are you
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 1 asking for legal advice with respect to particular

 2 issues?

 3      A.  Yes, yes.

 4      Q.  Did that happen here in this exam, PacifiCare

 5 II?

 6      MR. STRUMWASSER:  Objection.

 7      THE COURT:  What's the nature of the objection?

 8      MR. STRUMWASSER:  Attorney-client.  I'm sorry.

 9      THE COURT:  I think it's okay to ask what -- if

10 you had consulted or not but not specifically with

11 whom.  So I'm not sure it's very valuable.  But -- I

12 think you can answer the general question.

13      THE WITNESS:  So on this particular -- can you

14 repeat the question again?

15      MR. VELKEI:  Q.  Yes.  Did you consult counsel in

16 the context of this examination prior to concluding the

17 examination?

18      A.  Prior to concluding, I may have, but I don't

19 recall.

20      Q.  Is it typically -- is it more often than not

21 that you would consult counsel prior to conclusion of

22 an examination?

23      THE COURT:  You're talking about targeted

24 examinations?  Because that's what she's --

25      MR. VELKEI:  Sure, sure.
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 1      THE WITNESS:  It's not -- it's not unusual in a

 2 targeted situation to consult with our counsel.

 3      MR. VELKEI:  Q.  Did you specifically have

 4 communications with counsel about this particular

 5 examination?

 6      MR. STRUMWASSER:  Again, objection.

 7      THE COURT:  I think she answered it already.  She

 8 said she doesn't remember.

 9      MR. STRUMWASSER:  I'm sorry.

10      MR. VELKEI:  Forgive me if that was the answer,

11 but could I just close the loop on that?

12      THE COURT:  You don't remember whether or not you

13 consulted any attorneys while this was going on; is

14 that correct?

15      THE WITNESS:  Right, I'm not certain, no.

16      MR. VELKEI:  All right.

17      Q.  So let's go through the exam priorities, if we

18 can, on 5173, Ms. David.

19      A.  Okay.

20      Q.  Who prepared this document, by the way, if you

21 know?

22      A.  I think I did.

23      Q.  So you would have seen this e-mail that you're

24 referencing in the document?

25      A.  Yes.
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 1      Q.  So "Standard FCB review of timely, accurate

 2 claim handling"?

 3      A.  Yes.

 4      Q.  What does that mean?

 5      A.  That means pretty much following our

 6 compliance checklist guidelines.

 7      Q.  Can you be more specific?

 8      A.  Well, we have our checklist -- I think we've

 9 used the 10123.13(a), "Did the company pay claims as

10 soon as practical but not more than 30 working days?"

11      Q.  Is there anything else that's encompassed

12 within that standard FCB review other than checking to

13 see whether something's been paid within 30 working

14 days, the claim's paid?

15      A.  The standard -- yeah, there's a laundry list.

16 There's documentation issues.  There's, you know

17 whether interest was included if it was a late pay.

18 There's a lot of questions to follow and check off.

19      Q.  How about on the accuracy side?  What would be

20 the standard review process for assessing accuracy of

21 claim handling?

22      A.  Well, again, that would be were EOBs proper --

23 properly executed, was the proper language there,

24 things like that.

25      Q.  Next one, "Review of Provider Contract Loading
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 1 with two subsets, accurate fee schedules and timely

 2 processing of the provider demographics (accurate

 3 inclusion of the provider information in the company

 4 database and on the online directory)."

 5          Could you explain what that means?

 6      A.  I think we were checking fee schedules

 7 against -- we were checking two things.  I guess we

 8 were checking the fee schedules, and we were checking

 9 the provider information in the company database.

10          I know that's kind of vague, but that's all I

11 can remember about this.  I can't remember the

12 specifics.

13      Q.  Did you lift this language from some other

14 document, or are these your words?

15      A.  I can't remember.  I really can't remember.

16      Q.  Checking the fee schedules, fair to say that

17 PacifiCare and United turned over a number of fee

18 schedules to the Department, correct?

19      A.  Correct.

20      Q.  Did you have any insight or expertise in

21 reviewing provider contracts and fee schedules?

22      A.  That was a new category for us.

23      Q.  So no.  Was there anybody in your bureau who

24 had any kind of expertise or experience reviewing fee

25 schedules?
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 1      A.  Not that I remember.

 2      Q.  Did you go outside of the bureau to analyze

 3 those fee schedules?

 4      A.  Not that I recall.

 5      Q.  So when you said you were checking fee

 6 schedules, what did you do?

 7      A.  That's what I'm trying to remember.  And I'm

 8 drawing a blank right now, how we checked that.

 9      Q.  Okay.  How about "Timely processing of the

10 provider demographics"?  What does that mean?

11      A.  I just -- I don't remember.

12      Q.  Okay.  So if I asked you what "accurate

13 inclusion of the provider information in the company

14 database and in the online directory" meant, could you

15 give a better answer there?

16      A.  I really don't remember.

17      Q.  So fair to say that somebody other than

18 yourself came up with this particular priority?

19      A.  Per this document, it was exam priorities per

20 Joel, per Joel Lauscher.

21      Q.  So you didn't have any participation in coming

22 up with this particular one?

23      A.  Correct.

24      Q.  How about, "Evidence that payor lists are

25 provided in a timely basis to the providers"?  What
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 1 does that mean?

 2      A.  I really don't remember.

 3      Q.  Would it be fair to say that you were just

 4 taking down what Mr. Lauscher may have put in that

 5 e-mail and put it into this particular document?

 6      A.  That could be.  I just don't remember.

 7      Q.  Did you have any discussions with Mr. Dixon or

 8 Mr. Lauscher at the time to better understand what

 9 those exam priorities meant?

10      A.  I don't remember.

11      Q.  Then we have, "Timely Provider dispute

12 resolution."

13          So turning to, "Scope of the examination as of

14 7/24/07 (reference Joel e-mail 7/23/07)," first of all,

15 when we say, "Reference Joel e-mail," are we talking

16 about Mr. Lauscher?

17      A.  Yes.

18      Q.  Okay.  So there was a separate e-mail that was

19 sent with regard to the scope of the examination?

20      A.  Yes, there was an e-mail 7/23/07.

21      Q.  Fair to say Mr. Lauscher was the one that

22 determined the scope?

23      A.  Yes.

24      Q.  Now, it says at the time notice was given to

25 PacifiCare and United, both companies were told that
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 1 both PacifiCare and United were the subject of an

 2 examination, sort of in the May 2007 notice, correct?

 3      A.  Correct.

 4      Q.  So by the time of this document, a decision

 5 had been made by Mr. Lauscher not to include United?

 6      A.  Correct.

 7      Q.  What was the reason for not doing that?

 8      A.  I believe there was a multi-state settlement

 9 that California was a part of.

10      Q.  So put differently, is the testimony that the

11 Department couldn't proceed against United because it

12 was subject to some framework on a multi-state

13 settlement?

14      A.  I don't know.  You'd have to -- Mr. Lauscher

15 would be the one to really say.  I don't know.

16      Q.  For certain?

17          Were you involved -- when you say "multi-state

18 settlement," are you referring to the MAWG settlement

19 involving United in claims handling?

20      A.  I don't know the little acronyms.  I just know

21 that there was a multi-state enforcement action.

22      Q.  Did you have any involvement in that action?

23      A.  No, I did not.

24      Q.  Who would have been responsible at the

25 Department, if you know?
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 1      A.  Joel Lauscher would have more information on

 2 that.

 3      Q.  Okay.  So, "Limit review to 50 files per

 4 category (for Random Sample Populations 1 - 100)," what

 5 does that mean?

 6      A.  In the chart above, it says, "Random

 7 Selection."  And it has a number "153," but according

 8 to this, we would limit our file -- we would limit the

 9 number of files we review to 100 if we were asking for

10 153.  So the sampling came out 153, but our initial

11 pull would have only been 100.  So it's just explaining

12 the parameters for pulling.

13      Q.  Why was the review limited to 50 files and 100

14 files?  What was the rationale for that?

15      A.  I'm not sure.

16      Q.  When it's referenced as "Random Sample

17 Populations 1 - 100" and "greater than 100," do you see

18 those references?

19      A.  Yes.

20      Q.  What does that mean?

21      A.  For instance, in the first category of "Member

22 Appeals," the random sample selection size is 153.

23 So -- we're up at the top there.

24          So we're limiting, "Limit review to 100 files

25 per category (for Random Sample Populations 100 plus)."
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 1 So in that first category, it's 153.  See?

 2      Q.  So if the random sampling was 172, the

 3 determination was made by Mr. Lauscher to just go with

 4 a sampling of 100 from that 172?

 5      A.  Right.

 6      Q.  Now, was the 172 a statistical sampling?

 7      MR. STRUMWASSER:  Objection, vague.

 8      THE COURT:  If she knows.

 9      MR. STRUMWASSER:  It's more than that.  Is also

10 the terminology, "statistical sampling," is vague

11 itself.  So her answer -- we won't know whether she's

12 answered the question that he asked after she's done.

13      THE COURT:  She can explain the answer.

14      THE WITNESS:  The question, please?

15      THE COURT:  Do you know how the 153 was gotten or

16 the 59 or 196?

17      THE WITNESS:  We used a sampling program.

18      MR. VELKEI:  Q.  So to your knowledge, were these

19 statistically valid samplings that you were coming up

20 with?

21      A.  I have no idea.

22      Q.  Is that the purpose of the program?

23      A.  Yes.

24      Q.  So statistically valid samples were

25 established, and then Mr. Lauscher basically directed
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 1 that you take numbers other than those that were

 2 established in the program; is that correct?

 3      A.  He's asking us to do an initial pull.

 4      Q.  My question is a different one.

 5      A.  Okay.

 6      Q.  Prior to the exam priorities and the scope

 7 being set, you ran some program to come up with a

 8 statistically valid sampling of certain categories of

 9 information, correct?

10      A.  Correct.

11      Q.  Despite that fact, Mr. Lauscher is directing

12 that a smaller sampling be taken of either 50 or 100,

13 correct?

14      MR. STRUMWASSER:  Objection.  She's asked and

15 answered, and now he's mischaracterizing her answer.

16      THE COURT:  Right.  He's trying to get an

17 explanation.  So I think it's a fair question.

18          Did you understand it?

19      THE WITNESS:  Yes, I think so.

20          He's telling us to start with an initial pull

21 of X number of files.

22      MR. VELKEI:  Q.  That's a statistically valid

23 sample is the initial pull?  Is that the same thing?

24      A.  No.  The sample in this first instance was

25 153.  And he's telling us to pull the first 100,
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 1 instead of pulling the whole 153, to pull 100 to begin

 2 with.

 3      Q.  So just to close the loop, the instruction

 4 was, despite the fact that you came up with a number of

 5 what is a valid statistical sampling, Mr. Lauscher was

 6 directing that a different number of claim files be

 7 used?

 8      MR. STRUMWASSER:  I'm going to object.  There's no

 9 foundation as to this witnesses's knowledge of what

10 constitutes a valid statistical sample.  And it

11 mischaracterizes her testimony with regard to what she

12 just said.

13      THE COURT:  I'll allow it.  She believes that the

14 153 was based on a sampling program that was valid

15 statistically.  Whether it is or is not, that's a

16 different question.

17          And he directed them to pull an initial 100.

18          Which is a different number than the 153,

19 correct?

20      THE WITNESS:  Correct.

21      THE COURT:  All right.  Move on.

22      MR. VELKEI:  Okay.

23      Q.  Next bullet point, "Identify CDI's statutes

24 that correspond to the DMHC Codes cited in the Interim

25 Report," do you see that?
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 1      A.  Yes.

 2      Q.  This goes back to the earlier testimony where

 3 you were trying to basically sync the two findings

 4 together?

 5      A.  Right.

 6      Q.  Now, in fact, you had previously -- you've

 7 previously in documents referred to the actions by the

 8 DMHC and the CDI as a joint action, correct?

 9      A.  Yes, I believe so.

10      Q.  And finally, it says on the final subheading

11 or bullet point or bullet, "Utilized ACL to determine

12 which claims were not paid timely and if interest is

13 required to determine if interest has been paid."  Do

14 you see that?

15      A.  Yes.

16      Q.  So then the instruction here is to utilize

17 some form of electronic analysis?

18      A.  Correct.

19      Q.  And so, in other words, vary from taking a

20 sampling and instead analyze the whole population?

21      A.  Correct.

22      Q.  And that decision was made by Mr. Lauscher?

23      A.  Yes.

24      Q.  What was that decision made based on, if you

25 know?
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 1      A.  I don't know.

 2      Q.  Up until this point in time, how many

 3 instances were you involved in where an electronic

 4 analysis was used to sample an entire population?

 5      MR. STRUMWASSER:  So the prior question has been

 6 withdrawn?

 7      MR. VELKEI:  No.

 8      MR. STRUMWASSER:  Then we have a compound

 9 question.

10      MR. VELKEI:  I don't know what compound question

11 you're talking about.

12      THE COURT:  I don't either.  Leave it.

13          Did you understand the question?

14      THE WITNESS:  Yeah.  How many --

15      MR. VELKEI:  Q.  So at the time this document is

16 prepared, so end of July '07, if I understand

17 correctly, the direction from Mr. Lauscher is to

18 conduct some form of electronic analysis as opposed to

19 doing just a sampling, correct?

20      A.  Yes.

21      Q.  At so at the time this document was prepared,

22 how many targeted exams had you been involved in where

23 an electronic analysis was utilized as opposed to a

24 sampling?

25      A.  We use electronic analysis quite a bit in our
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 1 pre-analysis work.

 2          You mentioned a targeted -- how many targeted

 3 exams have I been involved in?  I don't recall any.  I

 4 know of some, but I don't know of any that I was

 5 personally involved in.

 6      Q.  Let me just drill down on that.  And you

 7 mentioned something about that pre-analysis work where

 8 electronic analysis was used for that purpose?

 9      A.  Right.

10      Q.  Let's take that out of the equation.  And I'm

11 focusing on where the electronic analysis is actually

12 used as part of the examination of the company files.

13          So at this point in time, how many of those

14 kinds of examinations had you been involved in where

15 they utilized electronic analysis in the course of the

16 examination?

17      A.  I know that it's used quite a bit in life

18 exams.  And there may be some reports in life exams.

19 And then for health, I know of two examinations.

20      Q.  That predated July 2007?

21      A.  I believe so, yes.

22      Q.  And were you involved in both of those, the

23 health exams?

24      A.  No.

25      Q.  Were you involved in either of those?
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 1      A.  No.

 2      Q.  What were the exams?

 3      A.  BC Life Anthem Blue Cross and MEGA Life.

 4      Q.  And Anthem Blue Cross, is that where the

 5 population was over 7 million?  It was a large

 6 population?

 7      A.  I don't recall what the population was.

 8      Q.  So you weren't involved in that particular

 9 examination for Blue Cross Blue Shield?

10      A.  Correct.

11      Q.  Who was the supervising examiner for those two

12 examinations?

13      A.  I'm not certain.  It could have been the

14 bureau chief himself, Craig Dixon.  And he did have

15 another supervisor, Steve Winningham.

16      Q.  So fair to say going into this examination,

17 PacifiCare II, you had never previously utilized the

18 electronic analysis in the context of such an exam

19 before?

20      MR. STRUMWASSER:  "You" being Ms. David?

21      MR. VELKEI:  Yes.

22      THE WITNESS:  I was familiar with using the ACL in

23 reports with some life exams but not health.

24      MR. VELKEI:  Q.  So just to close the loop, you

25 had never previously utilized an electronic analysis in
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 1 the context of an examination that you were supervising

 2 before PacifiCare II, correct?

 3      A.  There may have been some life exams that

 4 happened.

 5      Q.  That you were involved in?

 6      A.  Yes.  I just can't think of any right now, but

 7 there could have been.

 8      Q.  Let's focus on the health.  So there were no

 9 health insurance examinations that you were involved in

10 where electronic analysis was utilized prior to July

11 2007, correct?

12      A.  Not that I recall.

13      Q.  As you sit here today, you can't recall any

14 instances outside of health insurance where you

15 utilized an electronic analysis; is that fair?

16      MR. STRUMWASSER:  Any specific instances?

17      MR. VELKEI:  Q.  Specific instances.

18      A.  Outside of health?  I said there were some

19 life exams.

20      Q.  Right.  And I understood that you weren't

21 sure, but you thought they might have been used there?

22      A.  Right.  And some life exams.  I'm fairly

23 certain there were some life exams.

24      Q.  Prior to July 2007?

25      A.  I believe so, yes.
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 1      Q.  Roughly how many life exams were you involved

 2 in where an electronic analysis was utilized?

 3      A.  I don't know the number.  Not that many.

 4      Q.  Handful?

 5      A.  Perhaps.

 6      Q.  Perhaps less than a handful?

 7      A.  I don't know about that.

 8      MR. STRUMWASSER:  Objection, vague.

 9      MR. VELKEI:  Q.  And of that handful, did you get

10 any sense of what the largest population was?

11      A.  No.

12      MR. STRUMWASSER:  What was the relevance?

13      THE COURT:  Let's move on.

14      MR. VELKEI:  Q.  Had you worked previously with

15 Mr. Washington in connection with any electronic

16 analyses that you've been involved in?

17      A.  Yes.

18      Q.  So initially on the electronic analysis, it

19 was Mr. Benko that was involved; is that correct?

20      A.  Initially, Mr. Benko did review some data, but

21 Derek Washington was the point person for the

22 electronic analysis.

23      Q.  Mr. Benko was replaced by Mr. Washington on

24 the examination, correct?

25      A.  No.
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 1      Q.  No?  Did Mr. Benko stay on?

 2      A.  Oh, I misunderstood your question.  Mr. Benko

 3 assisted, but Mr. Washington was the point person for

 4 the electronic analysis.  And then he wasn't -- he was

 5 not available at one point, so Mr. Benko assisted.  And

 6 then, when Mr. Washington became available --

 7      Q.  Okay.

 8      A.  Am I confusing you?

 9      Q.  It's probably me.  I don't think it's you.

10          So Mr. Benko was initially involved in -- I'm

11 going to say PacifiCare II, correct?

12      A.  Correct.

13      Q.  His responsibility was to analyze some of the

14 data that was being presented from PacifiCare, correct?

15      A.  Mr. Benko?

16      Q.  Yes.

17      A.  Yes, he assisted.

18      Q.  And he had difficulties doing that initially,

19 correct?

20      A.  Correct.

21      Q.  Then he was replaced by Mr. Washington?

22      A.  Correct.

23      MR. STRUMWASSER:  Objection, mischaracterizes her

24 testimony.

25      THE COURT:  Well, I think we got it straight now.
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 1      MR. VELKEI:  Q.  So going forward, Mr. Washington

 2 was the person who conducted electronic analysis in

 3 association with you?

 4      A.  Yes.

 5      Q.  All right.  Let me turn, if we can, to what's

 6 been previously marked as 5170 that's entered into

 7 evidence.

 8      A.  I'm ready.

 9      Q.  Okay.  5170 looks different from 5173.  Are

10 they different iterations of the same document, or do

11 they serve different purposes, if you know?

12      A.  This looks like 5170 is an update of 5173.

13      Q.  Although it appears on 5170 that

14 UnitedHealthcare has been deleted from the scope of the

15 exam, right?

16      A.  Yes.

17      Q.  Then I just want to show you, if I can -- were

18 you involved in preparing this document as well, 5170?

19      A.  I think so, yes.

20      Q.  Then there's just one more document I want to

21 show you, which I believe is next in order, is -- 5377?

22      THE COURT:  Correct.

23      MR. STRUMWASSER:  As soon as we see it, we'll let

24 you know.

25      THE WITNESS:  I'm ready.
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 1      MR. STRUMWASSER:  Do you want to -- just a second.

 2      THE COURT:  Yes.

 3      MR. VELKEI:  Sorry.

 4      MR. STRUMWASSER:  Looks new.

 5      THE COURT:  All right.  5377.

 6          (Respondent's Exhibit 5377, CDI00111633

 7           marked for identification)

 8      THE COURT:  Go ahead.

 9      MR. VELKEI:  Q.  Do you recognize 5377, Ms. David?

10      A.  Yes.

11      Q.  Can you explain to the Court what it is?

12      A.  It's a draft of the scope.

13      Q.  Does this precede the ones that we've just

14 discussed?

15      A.  It looks like it, yes.

16      Q.  Let's talk a little bit about the first page.

17 Under "Window Period," it says "Probability Factors"?

18      A.  Yes.

19      Q.  It says, "Sample Precision, point 07."  What

20 does that mean?

21      A.  That was our -- from our statistical analysis

22 program that we used.  It's the precision factor.  I

23 can't tell you any more.  I'm not a statistician.

24      Q.  So you don't really know what "sample

25 precision" means?
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 1      A.  I can't give you a definition.

 2      Q.  How about "Probability, point 95"?

 3      A.  I can't give you a definition.

 4      Q.  Then switching over if we can to the other

 5 side of that row, which has a different set of

 6 probability factors, can you explain the difference

 7 between those two sets?   We've got a sample precision

 8 of point 1 and probability of point 9.

 9      A.  Right.  The only difference that I can point

10 out is that the one on the right is for a standard

11 sampling and the one on the left was for high profiles,

12 lines and categories.

13      Q.  So why is there, if you know, a lower

14 probability for non-targeted exams?

15      A.  I don't know.

16      Q.  This was generated from a software program?

17 Did you generate this data yourself?

18      A.  It's a program that we use.

19      Q.  What's the program called?

20      A.  I don't know if it has a name.  We call it our

21 random program.

22      Q.  So you will actually go to a computer, and

23 then you punch in certain information.  And is this

24 report that we're looking at generated by that program?

25      MR. STRUMWASSER:  Excuse me, your Honor.  I think
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 1 it's time to talk relevance here.  The only relevance

 2 of the random sampling is if anybody is going to be

 3 projecting from the random sample to the population.

 4          As your Honor knows, that didn't happen.  So

 5 all of this talk about the sample precision and

 6 probability is irrelevant.

 7      THE COURT:  What's the relevancy?

 8      MR. VELKEI:  Your Honor, I'm trying to understand

 9 it myself, frankly.  I mean, we're talking about

10 standards where we're saying 95 percent compliance was

11 more than adequate.  That corresponds to this point 95

12 here.  We also then have a different standard which

13 seems to apply outside of a targeted exam.

14          I'm just trying to get to an understanding of

15 is this a standard that we can apply in this case.

16      MR. STRUMWASSER:  Your Honor and I may be the only

17 people in this room who know it, but 95 percent is a

18 confidence interval.

19      MR. VELKEI:  Well, you're not testifying.  This is

20 somebody who's supposed to be responsible for knowing

21 this information.

22      THE COURT:  She just said she doesn't.

23      MR. VELKEI:  I understand that, your Honor.  So

24 now I'm only asking for just if she understands -- the

25 question I asked was simply, "How is this report
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 1 generated?"  Is there some computer program?  Does she

 2 create it herself?

 3      MR. STRUMWASSER:  And that can only be relevant if

 4 there's any relevance to the sample.  And so far the

 5 only relevance we've established is it uses point 95,

 6 and there are other places where 95 percent is also

 7 used.  It is -- there is no evidence of relevance, and

 8 it is actually quite clear that there is no relevance

 9 here.

10      THE COURT:  Well, he can explore it.

11          But can we take a quick break?

12      MR. VELKEI:  Sure.

13      THE COURT:  Let's take a ten-minute break.  And

14 then he can explore, but it doesn't sound to me like

15 this witness knows anything about it.  So let's not

16 spend a lot of time on it.

17      MR. VELKEI:  Understood.  I won't your Honor.

18          (Recess taken)

19      MR. VELKEI:  Q.  Just to close the loop on that

20 document, so my question is, is this document generated

21 from that program, or is this something you put

22 together with input from that particular program you

23 were in?

24      A.  I'm not following you when you say "this

25 document."  Are you talking about the numbers on here
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 1 or --

 2      Q.  The actual document.  So we've got a report of

 3 some sort --

 4      A.  Oh, this is -- "Examination Overview & Scope,"

 5 this is -- we kind of have a template.  And then I

 6 plugged in the categories of things.

 7      Q.  And it's your view that the information on

 8 probabilities, the two different categories there came

 9 from the software program you were utilizing?

10      A.  Yes.

11      Q.  And there's actually like a distinction made

12 for high-profile examinations?

13      A.  Yes.  That's in our procedures though.  It's

14 not on the program itself.

15      Q.  In your procedures, meaning if I look at your

16 procedure manual, I'm going to find something that says

17 you should do that?

18      A.  I think it's in procedures, yes.

19      Q.  Okay.  Now, the initial game plan, at least as

20 reflected in this document, was that there was going to

21 be sampling done as opposed to an electronic analysis,

22 correct?

23      A.  I don't recall.  I don't know if it says that

24 or not.

25      Q.  Well, fair to say that this particular
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 1 document, 5377, is talking about conducting some form

 2 of sampling, right?

 3      A.  Yes.

 4      Q.  And in fact, as of July 18th, 2007, you were

 5 communicating with Mr. Dixon that it was your view that

 6 you should start a random sampling of claim files on

 7 PacifiCare II, correct?

 8      A.  I believe so, yes.

 9      MR. VELKEI:  Let me mark as exhibit next in

10 order -- I believe it's 5378, a July 18th, e-mail from

11 Towanda David to Mr. Dixon.

12      THE COURT:  This is a new document?  Can you

13 check?

14      MR. STRUMWASSER:  Checking.

15          New.

16      THE COURT:  All right.  5378 is an e-mail with a

17 top date of July 18th, 2007.

18          (Respondent's Exhibit 5378, CDI00034358

19           marked for identification)

20      THE WITNESS:  I'm ready.

21      MR. VELKEI:  Q.  Okay.  You recognize this

22 document?

23      A.  Yes.

24      Q.  So at least as of July 18, 2007 the game plan

25 was to do a random sampling of claim files in
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 1 connection with the PacifiCare II examination, correct?

 2      A.  That was my recommendation or suggestion.

 3      Q.  But the decision was made to go forward with

 4 the electronic analysis by Mr. Lauscher?

 5      MR. STRUMWASSER:  Objection, assumes facts not in

 6 evidence.  Mr. Velkei is casting this as an either/or.

 7 That's just not factually correct, and it's not in

 8 evidence.

 9      MR. VELKEI:  It's examination, your Honor.  I'm

10 just asking the question.  She can always say no.

11      THE COURT:  I think he just asked her whether at

12 first they wanted to do one or the other.  So I'll

13 allow it.

14      MR. STRUMWASSER:  I was remiss if I misunderstood

15 that question.  But I really think that we're off on a

16 tangent.  It's not going to be controversial.  It's

17 just counter-factual and not supported by the record

18 except perhaps could lead to misunderstanding of the

19 witness.

20      THE COURT:  Could you repeat the prior question

21 and answer.

22      MR. VELKEI:  So I just said:

23                         "So at least as of July

24               18th, the game plan was to do a

25               random sampling of claim files
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 1               in connection with the PacifiCare

 2               II examination?"

 3                    Answer:  "That was my

 4               recommendation or suggestion."

 5                    Question:  "But the decision

 6               was made to go forward with the

 7               electronic analysis by

 8               Mr. Lauscher."

 9          So I'm waiting for an answer.

10      THE COURT:  I'll allow it.

11      MR. STRUMWASSER:  Excuse me.  There was an

12 implication "instead."  I thought I heard an "instead."

13 And that's --

14      THE COURT:  I didn't hear an "instead."  I heard

15 an "addition to."  No?

16      MR. GEE:  It says, "But the decision was made

17 to..."

18      MR. VELKEI:  -- "made to go forward with the

19 electronic analysis by Mr. Lauscher."

20      MR. STRUMWASSER:  Yes, the "but."

21      THE COURT:  "But"?  All right.  And?

22      MR. VELKEI:  "And"?  I'll remove the "but" and

23 replace it with "and."  As long as I can get an answer

24 to the question.

25      THE COURT:  "And," go ahead.
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 1      MR. VELKEI:  Q.  So, and, Ms. David, and the

 2 decision was made to go forward with the electronic

 3 analysis by Mr. Lauscher, correct?

 4      A.  Yes.

 5      Q.  Now, we talked a little bit about the deadline

 6 that was established of October 19th.  There was some

 7 difficulty in making that deadline, wasn't there,

 8 Ms. David?

 9      A.  Yes.  We had challenges.

10      Q.  In fact, you had to bring people in and tell

11 them to put their existing engagements on hold so that

12 they could participate in trying to reach that

13 deadline, correct?

14      A.  Yes.

15      Q.  In particular, you asked Mr. Simmons to put

16 his other assignments on hold during the period so that

17 he could assist in the examination, correct?

18      A.  Correct.

19      MR. VELKEI:  Let me just put this in front of you.

20 Just mark it at 5379.  It is an e-mail dated August

21 27th from Ms. David to Mr. Simmons regarding PacifiCare

22 assistance.

23      THE COURT:  All right.  Are you checking this too?

24      MR. STRUMWASSER:  Yes.

25      THE COURT:  All right.
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 1      THE WITNESS:  I'm ready.

 2      MR. VELKEI:  Q.  Okay.  So this confirms in fact

 3 that you directed Mr. Simmons to put all other

 4 assignments on hold so that this project could be

 5 completed, correct?

 6      A.  Yes.

 7      Q.  Now, you in fact also personally complained to

 8 Mr. Dixon about the amount of time that was being taken

 9 to meet the October 19th deadline?

10      THE COURT:  Can you wait one second.

11      MR. STRUMWASSER:  I think it's new.

12      THE COURT:  5379 is an e-mail with a top date of

13 August 27th, 2007.

14          (Respondent's Exhibit 5379, CDI00037846

15           marked for identification)

16          (Record read)

17      THE WITNESS:  I recall a discussion with Mr. Dixon

18 about our deadlines and being able to meet them.

19      MR. VELKEI:  Q.  And you were concerned that you

20 might not be able to?

21      A.  Correct.

22      Q.  Given the staffing and the demands being made,

23 correct?

24      A.  Correct.

25      Q.  I'd like to just put that in front of you,
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 1 what's been previously entered into evidence as Exhibit

 2 5183, an October 17th, 2007 e-mail.

 3      THE COURT:  5183?

 4      MR. VELKEI:  Yes, your Honor.

 5      THE WITNESS:  I'm ready.

 6      MR. VELKEI:  Q.  Okay.  And is this the e-mail

 7 that you were referring to in your testimony,

 8 Ms. David?

 9      A.  Yes.

10      Q.  And in here, you tell Mr. Dixon that

11 PacifiCare PLHIC II is taking up all of your time,

12 correct?

13      A.  Yes, in between other items.

14      Q.  And in fact, you reported to Mr. Dixon that

15 Coleen, referring to Ms. Vandepas, appears overwhelmed

16 with trying to conclude the remainder of the report,

17 correct?

18      A.  Yes.

19      Q.  You also reported to Mr. Dixon that the

20 examiners were drawing conclusions without enough time

21 for follow-up.  You're drawing conclusions -- "based on

22 many initial responses (to referrals, claims

23 operations...) since we do not have time to follow up

24 for clarification."  Do you see that?

25      A.  Yes.
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 1      Q.  And you were instructed to still stay on this

 2 schedule that had been communicated to you, correct?

 3      A.  Yes.  I had a 10/19 deadline.  Yes.

 4      Q.  And that draft -- and you met that deadline,

 5 correct?

 6      A.  Almost.

 7      Q.  Well, the report had been sent to your

 8 management while the referral process -- there were

 9 still referrals outstanding from PacifiCare, correct?

10      A.  I don't recall.  Could be.  I don't remember

11      Q.  Who ultimately received a copy of the draft

12 report?

13      A.  I would have sent it to my boss, Craig Dixon.

14      Q.  Anybody else receive it?

15      A.  I just know that I sent it to Craig Dixon.

16 And then he would, you know, maybe forward it on.

17      Q.  To Mr. Lauscher?

18      A.  Yes.

19      Q.  Other than Mr. Lauscher, were there other

20 department management that were involved in the

21 examination or at any time sort of communicating with

22 you, communicating about the substance of the

23 examination?

24      A.  I don't recall.

25      Q.  Mr. Cignarale?  Was there any involvement by
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 1 Mr. Cignarale?

 2      A.  I don't recall.

 3      Q.  How about Mr. Poizner?

 4      A.  I don't recall.

 5      Q.  Presumably you would recall that?

 6      A.  I think so, yes.

 7      Q.  Is it unusual, in your opinion, for the

 8 Commissioner to get involved in a particular

 9 examination?

10      A.  He's never been involved in any of my

11 examinations, no.

12      Q.  He's never taken a special interest in

13 particular issues that were raised in examination?

14      A.  Not that I'm aware of, no.

15      Q.  You were aware, were you not, Ms. David, there

16 was a term used called "special complainants," being

17 those that the Department and the Commissioner in

18 particular was interested in following in connection

19 with this examination?

20      A.  I'm not aware of that.

21      Q.  Fair to say that would be inconsistent with a

22 typical practice, based on your knowledge and

23 experience?

24      A.  I'm not familiar with that term "special

25 complainant."
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 1      Q.  Have you ever been in a situation where the

 2 Commissioner himself was directing that certain conduct

 3 or actions be done in connection with particular

 4 providers or complainants?

 5      MR. STRUMWASSER:  Objection, vague, over broad.

 6 Are we talk just about market conduct exams?

 7      THE COURT:  I'll allow it.

 8      THE WITNESS:  Can you repeat the question, please?

 9          (Record read)

10      THE WITNESS:  I don't -- I don't have any direct

11 contact with the Insurance Commissioner.

12      MR. VELKEI:  Q.  So you're not aware of that ever

13 having happened on any of the examinations you've been

14 involved in?

15      A.  That is correct.

16      MR. VELKEI:  I'd like to turn, if we can, to a

17 document that I believe you created called "PLHIC -

18 Exam Status."  And it's a report as of a certain date.

19 So I believe that would be 5379.

20      MS. ROSEN:  5380.

21      MR. VELKEI:  5380?  And it's called "PLHIC II -

22 Exam Status, September 5th, 2007."

23      THE COURT:  5380 is dated September 5th, 2007

24 "PLHIC II - Exam Status."

25          (Respondent's Exhibit 5380, CDI00034336
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 1           marked for identification)

 2      THE WITNESS:  I'm ready.

 3      MR. VELKEI:  Q.  Do you recognize what's been

 4 marked as 5380?

 5      A.  Yes.

 6      Q.  Can you explain what that is?

 7      A.  It's just a status report of how many files

 8 were reviewed as of September 5th, 2007 and the

 9 findings, reminder of our timeline.

10      Q.  This is something you prepared?

11      A.  Yes.

12      Q.  Is this something standard you prepare in all

13 of your examinations?

14      A.  No, I generally don't do status reports.

15      Q.  Were you asked to do that here?

16      A.  I -- I think I did it on my own.  I don't

17 recall being asked.

18      Q.  Do you know what prompted you to do that here?

19      A.  Just wanted to be thorough and document our

20 progress.

21      Q.  But so we're clear, you've never previously

22 done that before?

23      A.  I don't recall.

24      Q.  All right.  Turning if we can -- there's a

25 reference to a DMHC timeline.  "2nd Preliminary Draft
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 1 will be ready on or around September 15th...Company

 2 will have 45 days plus 10 days before Public Posting

 3 (Per notes from 8/29/07 teleconference meeting with

 4 Towanda, Coleen, Andrea, Jerry Whitfield and DMHC)."

 5          Focusing on that meeting, this confirms that

 6 you were in attendance at that meeting, teleconference?

 7      A.  Yes.

 8      Q.  And then the "Coleen, Andrea, Jerry Whitfield,

 9 and DMHC," so Ms. Vandepas was in attendance?

10      A.  Yes.

11      Q.  Ms. Rosen?

12      A.  Yes.

13      Q.  Mr. Whitfield?

14      A.  Yes.

15      Q.  And then who from the DMHC was involved?

16      A.  I don't remember.

17      Q.  How long was the discussion?

18      A.  I don't remember.

19      MR. STRUMWASSER:  Your Honor, have you marked

20 5380?  It does appear to be new.

21      THE COURT:  Yes, I did.

22      MR. VELKEI:  Q.  What was discussed at that

23 meeting, Ms. David?

24      A.  I don't recall.

25      Q.  Was this the first such meeting that you had
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 1 had with the DMHC in connection with this

 2 investigation?

 3      A.  This is per notes from 8/29/07.  I recall

 4 meeting with DMHC before our exam or around the start

 5 of our exam.

 6      Q.  Any idea what this particular meeting on 8/29

 7 was about?

 8      A.  I don't recall.

 9      Q.  It references, "A Request was made to develop

10 a Wish List of Corrective Actions (such as):  Claims

11 Processing, Contract Loading, Provider Dispute

12 Resolution, Administrative Capacity, IT," and

13 "Training."

14          Could you explain what's referred to there?

15 Request was made by whom, first of all?

16      A.  I really don't remember this.  It looks like

17 it's two things here, a DMHC timeline and then maybe

18 those are some notes on a meeting after the DMHC

19 meeting.  I'm not sure.

20      Q.  Did you develop a wish list of corrective

21 actions that you wanted PacifiCare to implement in

22 connection with your examination?

23      A.  No, I didn't.

24      Q.  Are you typically involved in working with a

25 company to come up with corrective actions?
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 1      A.  Yes, I do work with the company and examiner

 2 in charge when we find noncompliance.

 3      Q.  That's typically your process, if you examine,

 4 find non-compliance, you'll work with the company to

 5 establish --

 6      A.  A corrective action.

 7      Q.  -- corrective actions?

 8      A.  Yes.

 9      Q.  But that was not done here; is that your

10 testimony?

11      A.  No, I'm not saying that.

12      Q.  Were there corrective actions that were

13 proposed by the Department of Insurance?

14      A.  I just don't remember.

15      Q.  Fair to say that you didn't propose any,

16 Ms. David?

17      A.  I don't remember, no.

18      Q.  What kind of notes did you keep of this

19 particular examination?

20      A.  I kept all of the e-mails, my referrals.

21      Q.  Take any handwritten notes of your meetings?

22      A.  I may have, yes.

23      Q.  Typically do you have in your examinations a

24 section or some file related to corrective actions?

25      A.  No.  The corrective action was normally in the



11510

 1 referral response.  So when they send out the referral,

 2 the company will come back.  Generally we ask -- we

 3 cite what the problem is, and we ask for a corrective

 4 action with the response.

 5      Q.  Well, referrals are usually just questions,

 6 right, not statements of improper conduct?

 7      A.  Right.  But if the company agrees, "Yes, this

 8 was an error," then we ask, "What is your corrective

 9 action?"

10      Q.  So the typical process is you work with a

11 company to come up with the corrective action?

12      A.  Yes.

13      Q.  And your recollection is that did not occur

14 here?

15      A.  No.  I don't know what this -- I don't know

16 what this reference is, "A Request was made to develop

17 a Wish List of Corrective Actions."  I'm not sure.  It

18 just doesn't -- this document just does not refresh my

19 recollection.

20      Q.  Did you work with PacifiCare to come up with a

21 list of corrective actions related to the examination

22 that you conducted?

23      A.  Other than what they would have put on their

24 referral responses, that's all that I remember.

25      Q.  So unless the company agreed to do something,
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 1 there was nothing suggested by the Department with

 2 respect to resolving or fixing any of the problems that

 3 were raised in your examination?

 4      A.  I recall that there were some surveys that the

 5 company was going to undertake as well to correct.

 6      Q.  Okay.  I'm focused though on what, if any,

 7 guidance you gave the company with regard to what the

 8 Department considered to be appropriate corrective

 9 actions.

10      A.  I don't recall giving any --

11      Q.  Guidance?

12      A.  -- any guidance to the company.

13      Q.  How about Ms. Vandepas?

14      A.  I don't recall.

15      Q.  How about Mr. Dixon?

16      A.  I don't know.

17      Q.  Presumably you would know if Mr. Dixon were

18 involved in working on corrective actions with the

19 company?

20      A.  Yes, if there was a corrective action

21 discussion that we needed to incorporate into our

22 report, I would know.

23      Q.  Okay.  And fair to say a wish list was never

24 corrected [sic] of the corrective actions that the

25 Department would like PacifiCare to take in connection
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 1 with this investigation?

 2      MR. STRUMWASSER:  "A wish list was never

 3 corrected"?

 4      MR. VELKEI:  Q.  Collected or prepared.  So fair

 5 to say that a wish list was never prepared by the

 6 Department of Insurance with regard to what, if any,

 7 corrective actions they wanted PacifiCare to take?

 8      A.  Not that I'm aware of, unless this document

 9 itself is the wish list right here, with the bullet

10 points.

11      Q.  It's not much of a list of corrective actions,

12 is it, Ms. David?

13      A.  These are just notes.

14      Q.  Can you identify or think of any writing that

15 was provided to PacifiCare that listed what the

16 Department considered to be appropriate corrective

17 actions under the circumstances?

18      A.  I can't recall.  I don't recall.

19      Q.  I'd like to -- did you keep a regular sort of

20 accounting like this of the exam status?  In other

21 words, would there be these kinds of reports throughout

22 the time of the examination?

23      A.  I recall a couple of these reports.

24      Q.  Did you ever share these reports with anybody

25 at the Department?
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 1      A.  I believe I shared it with my boss, my bureau

 2 chief.

 3      Q.  Mr. Dixon?

 4      A.  Yes.

 5      Q.  Mr. Dixon was your bureau chief throughout the

 6 relevant time period, right?

 7      A.  Yes.

 8      Q.  So why don't we take a look at another one

 9 that I believe you may have prepared.  I show this has

10 been previously mark as Exhibit 5052.

11      THE COURT:  All right.

12      MR. VELKEI:  It's "PLHIC II - Exam Status" dated

13 September 12th, 2007.

14      MR. STRUMWASSER:  We agree.

15      THE COURT:  5052?

16      MR. VELKEI:  Yes.

17          Why don't you take a moment to look that over,

18 Ms. David, let me know when you're done.

19      THE WITNESS:  I'm ready.

20      MR. VELKEI:  Q.  Okay.  Do you recognize Exhibit

21 5052?

22      A.  Yes.

23      Q.  And is this a document that you prepared?

24      A.  Yes.

25      Q.  Okay.  Now, the report here is, "Analysis of
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 1 this population indicates 37,238 claims were not paid

 2 within 30 working days...." And we're talking about

 3 group claims, correct?

 4      A.  Correct.

 5      Q.  Now, do you believe that number 37,238 to be

 6 correct?

 7      MR. STRUMWASSER:  Does she today?

 8      MR. VELKEI:  No.  Let's start with, at the time

 9 she prepared this document, did she believe it to be

10 true and accurate?

11      THE WITNESS:  At the time that I prepared this on

12 September 12th?

13      MR. VELKEI:  Q.  Yes.

14      A.  Yes.

15      Q.  Do you still believe that to be true and

16 accurate today?

17      A.  I recall the report has a different number in

18 it.

19      Q.  So you don't think this 37,238 is correct?

20      A.  I'm not sure.

21      Q.  Did you ever come up with an electronic -- did

22 you ever see an electronic analysis that came up with a

23 different number than 37,238?

24      A.  I don't remember.

25      Q.  Okay.  Then we've got the 14,011 claims that
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 1 you believe did not include interest.  And those 14,000

 2 are a subset of the 37,238, correct?

 3      A.  Yes.

 4      Q.  Let's just focus if we can on this bucket of

 5 claims where the Department believed that interest was

 6 owed.  All right?

 7          Let me show you what's been previously marked

 8 into evidence, I believe, as Exhibit 107.  Take a look

 9 at it, and let me know when you're done.

10      A.  I'm ready.

11      Q.  Okay.  You recognize Exhibit 107?

12      A.  Yes.

13      Q.  This is basically the company's response to

14 the contentions that were made by the Department,

15 correct?

16      A.  Correct.

17      Q.  And you understood at the time that the

18 company's position was that there were a number of

19 those claims where interest payment was not required,

20 right?

21      A.  Correct.

22      Q.  And turning to the second page of that

23 document, the company in fact disclosed that the number

24 that was provided by the Department included a number

25 of overpayment recoveries.
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 1          So we see there that 3570 claims were a

 2 recovery request, and the claim was entered as no pay,

 3 therefore no payment was due, correct?

 4      A.  Yes.

 5      Q.  So the company did in fact disclose during the

 6 course of the examination that at least 3570 of the

 7 37,238 involved overpayment recoveries, right?

 8      MR. STRUMWASSER:  Objection, mischaracterizes the

 9 document.

10      THE COURT:  Overruled.

11      MR. VELKEI:  Q.  Okay.  So we've got the starting

12 number of 37,238 in which the Department's contention

13 is claims were paid more than -- after 30 working days,

14 right?

15      A.  Correct.

16      Q.  Of that number, the Department contended that

17 there were 14,000 roughly where interest was due and

18 not paid?

19      A.  Correct.

20      Q.  Now, the company in its referral response

21 disclosed that, of that number, 3570 were actually

22 overpayment recoveries, correct?

23      A.  Yeah.  Entered as a no-pay, yes.

24      Q.  So the Department knew that no later than

25 September 18th, 2007, correct?
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 1      A.  Yes.

 2      Q.  But those particular payments were not taken

 3 out of the final number that was included in the

 4 report, were they?

 5      MR. STRUMWASSER:  Which report, draft or final?

 6      MR. VELKEI:  Both.

 7      THE WITNESS:  I'm not sure.  I think the final

 8 report, the interest payment, I think this was taken

 9 out.

10      MR. VELKEI:  Q.  Okay.  But the 3,570 was also

11 included as a so-called late pay, meaning paid more

12 than 30 working days late, correct?

13      A.  I believe so.

14      Q.  And that 3570 was not deducted from the final

15 number included in the Department report?

16      MR. STRUMWASSER:  Ambiguous.  Which final number?

17      THE COURT:  There's only one final number.

18      MR. STRUMWASSER:  No, there's a late paid, and

19 there is a no interest.  And the witness has said that

20 it was deducted from the --

21      THE WITNESS:  Interest.

22      MR. STRUMWASSER:  -- interest.

23      THE COURT:  But not the late pay?

24      MR. VELKEI:  Right.

25      MR. STRUMWASSER:  That's the --
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 1      MR. VELKEI:  So we'll try this one more time.

 2      Q.  So just trying to close the loop here,

 3 Ms. David.

 4          So of the 3570 overpayment recoveries, were

 5 those 3,570 overpayment recoveries included in the

 6 number of so-called late pays in the final report by

 7 the Department?

 8      A.  I'm not sure.  I'm not sure.

 9      Q.  No idea?

10      A.  I'm not sure.

11      Q.  Any idea, Ms. David?

12      MR. STRUMWASSER:  Asked and answered.

13      THE COURT:  Sustained.

14      MR. VELKEI:  Q.  All right.  The company also

15 references a number of payments that went against the

16 deductible, right?  So actually -- if you just go up a

17 bit, "Out of the 14,011 claims, 4,642 were claims where

18 the entire allowable was applied to the deductible.

19 Therefore, there was no payment made to the provider,

20 and interest was not due."

21          Do you see that?

22      A.  Yes.

23      Q.  So the Department knew at least as early as

24 September 18th, 2007 that there were thousands of

25 claims where no payment was due because it applied
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 1 against the deductible, correct?

 2      A.  Correct.

 3      Q.  And you actually had some discussion

 4 internally about how those particular claims should be

 5 treated, didn't you?

 6      A.  I don't remember.

 7      MR. VELKEI:  Okay.  I'd like to mark as 5381 an

 8 e-mail chain, the last e-mail of which is from

 9 Mr. Dixon to Ms. David dated September 20th, 2007.

10          Are we waiting for your folks to figure that

11 out?

12      THE COURT:  They'll check it out.

13      THE WITNESS:  I'm ready.

14      MR. VELKEI:  Q.  Okay.  So does this refresh your

15 recollection about whether there was a discussion about

16 how to treat those claims where the total amount due

17 applied against the deductible?

18      A.  Yes.

19      Q.  I'd like to direct your attention to the

20 e-mail from you to Mr. Dixon dated September 19th,

21 2007.

22      A.  Yes.

23      Q.  Right?  Okay.  So essentially what happened is

24 the company prepared its referral response, sent it to

25 you, and you're now reporting to Mr. Dixon about those
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 1 conclusions, correct?

 2      A.  Correct.

 3      Q.  And you flag this particular issue of whether

 4 the allowable payment was applied against the

 5 deductible, correct?

 6      A.  Correct.

 7      Q.  Now, you actually went and asked Ms. Roy

 8 whether the Department's view was that interest should

 9 or should not be paid, right?

10      A.  Yes.

11      Q.  You asked her what her view was?

12      A.  Yes.

13      Q.  Why did you go to Ms. Roy, just out of

14 curiosity?

15      A.  Because she was the supervisor of the health

16 unit and claims services bureau.

17      Q.  She's kind of the healthcare expert within the

18 department?

19      A.  Yes.

20      Q.  And it's her conclusion that no interest would

21 be due on those particular claims, correct?

22      A.  Correct.

23      MR. VELKEI:  All right.  If we could go up to the

24 next in that chain.

25      THE COURT:  Have we determined it --
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 1      MR. STRUMWASSER:  Yes.

 2      THE COURT:  So the -- we're speaking of 5381,

 3 which has got a top date of September 20th, 2007.

 4          (Respondent's Exhibit 5381, CDI00005244

 5           marked for identification)

 6      MR. VELKEI:  Q.  So this is you reporting to

 7 Mr. Dixon that you ran into Janelle Roy in the hallway,

 8 correct?

 9      A.  Correct.

10      Q.  And she said that interest would not be owed

11 on the 4642 claims, correct?

12      A.  Correct.

13      Q.  And then Mr. Dixon essentially signed off on

14 that conclusion, didn't he?

15      A.  Yes.

16      Q.  And reference was "Janelle knows her stuff,"

17 correct?

18      A.  Yes, yes.

19      Q.  These payments were also still left in the

20 bucket of so-called late payments, weren't they?

21      A.  I don't remember.

22      MR. VELKEI:  Your Honor, I actually think this is

23 an appropriate time to break -- there was an issue that

24 we wanted to raise with the Court that came up this

25 morning -- and let this witness go.
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 1          I'll be done tomorrow, probably early

 2 afternoon.  So we'll be done on schedule with this

 3 witness.

 4      THE COURT:  All right.  You want to take a break?

 5      MR. STRUMWASSER:  Yes.

 6      THE COURT:  Okay.

 7          (Recess taken)

 8      THE COURT:  We're on the record.

 9      MR. VELKEI:  Yes, your Honor.  I just wanted to --

10 I appreciate the Court raising the issue of the Public

11 Records Act request and just sort of make formal our

12 objection to any documents being produced at this time

13 pursuant to that request.  And we'll file a short brief

14 on the issue tomorrow.

15          And our view is there are a number of reasons,

16 not the least of which is what the Court raised, which

17 we're in the middle of a pending examination or

18 proceeding with the documents in our possession here.

19 But there are a number of issues that remain about

20 confidentiality treatment of the documents.

21      THE COURT:  Yes, we haven't finished a whole stack

22 of things that are supposed to be determined to be

23 confidential or not.  I know that.

24      MR. VELKEI:  And even where we agreed to remove

25 confidentiality, our understanding was that it wouldn't
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 1 be used for any other purpose, at least for now,

 2 outside of this proceeding.

 3          And frankly, what we are certain is going on

 4 is the Department is doing indirectly what the Court

 5 said they shouldn't be doing directly, which is --

 6      THE COURT:  I don't think this has anything to do

 7 with that.  I will give you the letter if you give me

 8 one second.  I'm not trying to hide it.  I'll give you

 9 both the letter.  I didn't mean to make it a mystery.

10          I don't think the Department has anything

11 directly to do with it.

12      MR. VELKEI:  Well,  if I could just put this in

13 context --

14          (Reporter interruption)

15      MR. VELKEI:  At the time we first discussed the

16 confidentiality issues, the Court admonished both sides

17 not to litigate this in the press.  And frankly,

18 there's --

19      MR. STRUMWASSER:  I was wondering, shall we just

20 make -- your Honor, we don't need to see it right now.

21      THE COURT:  Should I just make copies?

22      MR. STRUMWASSER:  I don't want to take -- I think

23 we should both get a -- whenever your Honor has a

24 moment to have it made, or we can take it and make

25 copies if you'd like.
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 1      THE COURT:  I can make copies.  I'm sorry.

 2      MR. VELKEI:  That's okay.  No, no, no.  I know

 3 you're doing a couple different things.

 4          But I just want to remind the Court that, when

 5 we were dealing with confidentiality issues, the Court

 6 made clear her view that neither party should be

 7 litigating this in the press.  There's actually case

 8 law to that effect; a hearing is underway.

 9          In fact, there was an article, your Honor, to

10 give you some context -- and I don't know who made that

11 request.  Maybe I should look at the letter.

12      THE COURT:  I don't think it has anything to do --

13 although I suspect that the person learned about this

14 proceeding through that.

15      MR. VELKEI:  Well, your Honor, in fact there's --

16      THE COURT:  This is not in fact somebody who is

17 directly related.  This is a letter from a Tom Castillo

18 [phonetic], who claims that he is an investment analyst

19 with Capital Research Global Investors.  He does refer

20 to a Duke Helfand article that made him aware of this

21 issue.

22          And basically he -- you know, he wants more

23 information, of which the Presiding Judge told him that

24 we don't do interviews, but he could sit in the

25 courtroom because anyone can sit in the courtroom.
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 1      MR. VELKEI:  What prompted the article, your

 2 Honor, was -- there was an article that came out in the

 3 L.A. Times last week at the behest of the Department.

 4 We talked to the reporter and understood that the

 5 Department reached out to the reporter and encouraged

 6 the reporter to run an article whose headline was

 7 "Department seeks a $10 billion fine against PacifiCare

 8 United."

 9          We have talked since with that reporter, who,

10 we understand, was provided transcripts and certain

11 documents from the Department that has prompted the

12 Public Records Act request that's before the Court

13 today.

14          So our view is, one, it's premature,

15 particularly with the litigation pending.  But just as

16 importantly, that effectively the Department is now

17 trying to use the press to litigate this case and is

18 referencing -- we even received a request to interview

19 Sue Berkel.  And if you recall, we went to great

20 lengths with Mrs. Weiser [phonetic] -- and I'm going to

21 use her name on the record -- not to disclose her name.

22          But lo and behold, a picture of her and an

23 interview with her contact information was provided by

24 the Department so that she could offer testimony or

25 comments about PacifiCare.
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 1          In our view, it's highly improper.  It goes

 2 against the law and the Court's admonition.  And

 3 frankly, if the Commissioner, who's supposed to be

 4 unbiased, is behind that, that only supports the

 5 request for recusal.

 6          So that's the context, your Honor.  We're

 7 going to file a short brief tomorrow.  But it really is

 8 our position that -- and we'll formalize it tomorrow --

 9 that nothing should be produced at this time.

10          And we'd frankly like an accounting from the

11 Department about their interviews with the press and

12 what documents, in particular, transcripts and other

13 information, have been provided to the press.

14      THE COURT:  You can file when you want, and I'll

15 give them an opportunity to answer.  I will make a copy

16 of this though; it seems only fair that you have this.

17      MR. VELKEI:  We appreciate it, your Honor.

18      THE COURT:  My understanding about these public

19 records requests is that they don't go to us, actually.

20 They go to somebody in Sacramento, who then -- it goes

21 to DGS.

22          I do believe that it is impractical right now

23 to give anybody access to these documents.  It would

24 scare me to death if somebody was in here looking at

25 them or walked away with them or even moved them into
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 1 another room for now.  So I'm not very much inclined to

 2 do anything like that.

 3          What the law requires, I don't know.  So I'm

 4 happy to look at what you have to say.

 5      MR. VELKEI:  Thank you.

 6      THE COURT:  Yes, I wasn't really happy about

 7 getting this.  I'm not going to hide that.  But --

 8      MR. VELKEI:  And we will formalize our request

 9 because it's clear that the Department, in some effort

10 to exert pressure, has been -- not only encouraged this

11 person to run an article but provided some amount of

12 documentation of what they claimed was private

13 information that shouldn't be --

14      THE COURT:  I don't know what kind of pressure

15 they could put in.  It doesn't do anything for me.  And

16 there's no negotiation pending, so....

17      MR. VELKEI:  The problem is, your Honor, in the

18 public arena in which obviously we've got business

19 interests, this creates real issues.

20      THE COURT:  That is clear.  The other thing is

21 that I think we've -- I've already indicated that I

22 believe the Court has to take up whether or not the

23 decision maker is biased or not.  But I don't have a

24 problem with you adding to that material.

25      MR. VELKEI:  It may require some -- we'll put this
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 1 in the document -- some accounting for what actually

 2 was turned over to the press because, frankly -- I

 3 mean, there are statements by the general counsel about

 4 this and that, and they're going to seek $10 billion in

 5 penalties.  And those kinds of comments aren't going to

 6 be issued without authorization from the Commissioner.

 7      MR. STRUMWASSER:  Oh, please.  We're not going to

 8 get into this right now.  The one thing I want your

 9 Honor to know is, we understand our obligations with

10 regard to the documents that have been marked as

11 confidential, not just the ones in the bag that are

12 confidential, but we understand that the other ones

13 cannot be used.  And we have not done so.

14          Other than that, I make no assurances for

15 Mr. Velkei.  And we'll file a response to whatever

16 papers he files.

17      THE COURT:  All right.  Go ahead.  And I will make

18 a copy of this for you.  It seems only fair.

19      MR. VELKEI:  Just one clarification, your Honor.

20 It seems to me that the transcripts are sort of fair

21 game for that same rule, which is, because it

22 implicates -- I mean, if they're talking about

23 documents that are confidential, whether they've been

24 removed, the designation has been removed or not, if

25 they're not supposed to be shared except in this
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 1 proceeding, that includes transcripts.

 2      THE COURT:  I'll have to think about that.  Put

 3 that in your motion.

 4      MR. VELKEI:  Will do.  Okay.

 5      MR. STRUMWASSER:  Your Honor, I think, has given

 6 to answer to that.

 7      THE COURT:  They're welcome to be here.

 8      MR. VELKEI:  But that's the difference, your

 9 Honor.  If there's somebody's here and there's issues

10 of confidentiality, then we can close the courtroom.

11 Nobody's -- I've watched every day to see whether

12 people have come up.  And there clearly are issues of

13 confidentiality.  We're talking about --

14      THE COURT:  Two family members here.

15      MR. VELKEI:  Yes.  We've kept track.

16      THE COURT:  Okay.  Let me give you copies of this,

17 and do whatever you need to do.

18          And I'll give you an opportunity to answer.

19          And we'll figure it out.  The good news is

20 that people get tired of these things very quickly and

21 don't necessarily pursue them.  So -- all right.  I'll

22 be right back.  And we're starting at 8:30 tomorrow.

23          Adjourned for the day.

24          (Whereupon, the proceedings recessed at

25           3:37 o'clock p.m.)
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 1 STATE OF CALIFORNIA     )

                        )   ss.

 2 COUNTY OF MARIN         )

 3          I, DEBORAH FUQUA, a Certified Shorthand

 4 Reporter of the State of California, duly authorized to

 5 administer oaths pursuant to Section 8211 of the

 6 California Code of Civil Procedure, do hereby certify

 7 that the foregoing proceedings were reported by me, a

 8 disinterested person, and thereafter transcribed under

 9 my direction into typewriting and is a true and correct

10 transcription of said proceedings.

11          I further certify that I am not of counsel or

12 attorney for either or any of the parties in the

13 foregoing proceeding and caption named, nor in any way

14 interested in the outcome of the cause named in said

15 caption.
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17
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 1 THURSDAY, SEPTEMBER 16, 2010; 8:45 A.M. DEPARTMENT A;

 2 ELIHU HARRIS STATE BUILDING; 1515 CLAY STREET; RUTH

 3 ASTLE, ADMINISTRATIVE LAW JUDGE

 4                           -oOo-

 5          THE COURT:  This is on the record.  This is

 6 before the Insurance Commissioner of the State of

 7 California in the matter of PacifiCare Life and Health

 8 Insurance Company.  This is OAH Case Number 2009061395

 9 and Agency Case Number UPA 2007-00004.

10          Today's date is the 16th of September.  Counsel

11 are present.

12          MR. VELKEI:  Ms. Monk is on her way, coming

13 from the airport.

14          THE COURT:  Ms. David is on the stand, and

15 we'll continue with her examination.

16                    DIRECT EXAMINATION

17 BY MR. VELKEI:

18     Q.   I want to talk about the timeliness of payment

19 sort of charges that were made as a result of the

20 Examination.

21          Just to close the loop, in evaluating the issue

22 with PacifiCare in the 2007 Examination, was there any

23 baseline from which you were operating in terms of an

24 acceptable level of timeliness of payment?

25          Did you have anything in mind when you were
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 1 analyzing the PacifiCare data?

 2     A.   Our reports are by exception, so I am not

 3 following your question.  We report our findings.

 4     Q.   Understood.  So when you are looking at how

 5 PacifiCare did in terms of the timeliness, you are not

 6 comparing that to other companies or some kind of

 7 industry standard?

 8     A.   No.

 9     Q.   Were you using any kind of historical reference

10 points for PacifiCare or United?  Did you have in mind

11 historically what PacifiCare had done in terms of

12 timeliness of payment?

13     A.   No.

14     Q.   Did you ask PacifiCare what its historical

15 record was in that regard?

16     A.   No.

17     Q.   How about with regard to United, was there any

18 effort to look at historically how United had performed?

19     A.   No.

20     Q.   We talked briefly, you touched upon the reason

21 why United was not included in the Examination, and you

22 talked about this multi-state settlement.  Do you recall

23 that?

24     A.   Yes.

25     Q.   In fact, it was the case that the Department
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 1 agreed that the 94 percent timeliness, meaning that if

 2 94 percent of the claims were paid timely, that would be

 3 sufficient in terms of the Department.  Are you aware of

 4 that?

 5          MR. STRUMWASSER:  No foundation.

 6          THE COURT:  If you know.

 7          THE WITNESS:  No.

 8 BY MR. VELKEI:

 9     Q.   Are you familiar with what the NAIC in its

10 Market Conduct Handbook sets forth as an acceptable

11 level of timeliness payment?

12     A.   No.

13     Q.   Are you aware that there are certain measures

14 that are utilized by the NAIC in assessing what a

15 general business practice is?

16     A.   No.

17     Q.   We haven't spent a lot of time on

18 Section 790.03.  What kind of training, if any, have you

19 had with regard to that statute?

20     A.   I don't understand your question regarding

21 training for 790.

22     Q.    790.03 is the Unfair Practices Act; correct?

23     A.   Correct.

24     Q.   A pretty significant statute for the

25 Department's purposes?
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 1     A.   Correct.

 2     Q.   Have you ever been trained on how it should be

 3 applied in the meaning of the language of that statute?

 4     A.   I don't recall any specific training other than

 5 our compliance checklist and on-the-job training.

 6     Q.   What kind of on-the-job training do your

 7 examiners get on 790.03?

 8     A.   On-the-job training would be a discussion with

 9 the examiner in charge as to the existing acts affecting

10 many claimants.  Therefore, we should look for a 790 as

11 opposed to a specific regulation.

12     Q.   Okay.  So that assumes that the Examiner In

13 Charge has some better amount of training with regard to

14 what constitutes an Unfair Settlement Practice; correct?

15     A.   Correct.

16     Q.   What kind of training to the examiners get in

17 that regard?

18     A.   That would be consultation with the supervisor,

19 with the bureau chief.

20     Q.   So we are moving up the chain to you as a

21 supervisor and Mr. Dixon as a bureau chief?

22     A.   Correct.

23     Q.   So we are clear, the examiners in charge don't

24 get any kind of special training on the statute?

25     A.   I don't recall, no.
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 1     Q.   You don't get any special training on the

 2 statute?

 3     A.   I don't recall, no.

 4     Q.   I assume Mr. Dixon doesn't get any special

 5 training on the statute?

 6     A.   I can't speak to him.

 7     Q.   In your opinion, what constitutes an unfair

 8 business practice under 790.03?

 9     A.   It would be a single act or multiple acts that

10 do affect many claimants.

11     Q.   What do you base that on, your general

12 understanding of what a general business practice is?

13     A.   That is just my understanding based on how we

14 have conducted examinations in the Bureau.

15     Q.   So you learned this from others at the Bureau?

16     A.   Yes.  From my superior, my bureau chief, my

17 on-the-job training.

18     Q.   So your review is that a general business

19 practice can constitute just one act?

20     A.   A single or multiple.

21     Q.   Let's focus on the single.  How can a singe act

22 constitute a general business practice in your opinion?

23     A.   Because it can affect many claimants.

24 Although, perhaps the issue occurred one time or the

25 process or procedures could be broken in the Company and
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 1 it could have an effect on multiple claimants.

 2     Q.   Can you give me an example?

 3     A.   EOBs.  Maybe we find at one time an EOB doesn't

 4 have the correct language.  We write up a referral, and

 5 maybe the Company says our template is incorrect, so

 6 that would affect many claimants.

 7     Q.   Meaning that it requires that it happened on a

 8 repeated basis?

 9     A.   Correct.

10     Q.   How often does it have to happen to constitute

11 a general business practice?

12     A.   It is the fact that it occurred once and we

13 determine that the system is broken, so then it is

14 reported as a 790.

15     Q.   Meaning that happens 100 percent of the time,

16 and in that situation it would constitute a general

17 business practice?

18     A.   I don't know about 100 percent of the time.

19     Q.   I am just using that as an example.  In that

20 situation, if it happens 100 percent of the time, would

21 you consider it to be a general business practice?

22     A.   Right.  But we don't work in percentages in our

23 exam.  We don't incorporate percentages in our exam.

24     Q.   100 percent of the time, does that constitute a

25 general business practice?
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 1          MR. STRUMWASSER:  No foundation and irrelevant.

 2          THE COURT:  Overruled.

 3          If you know.

 4          THE WITNESS:  I don't know.  I don't know.

 5 BY MR. VELKEI:

 6     Q.   How about 10 percent of the time?

 7     A.   I don't know.

 8     Q.   Fair to say there is no written guidelines

 9 within the Department about what constitutes a general

10 business practice?

11     A.   There is no written guidelines that I am aware

12 of.

13     Q.   So there is nothing in the procedures manual;

14 correct?

15     A.   Correct.

16     Q.   Nothing in some of the other mannuals we have

17 talked about; correct?

18     A.   Correct.

19     Q.   The Department has never publicly notified the

20 licensed entities of its view of what constitutes a

21 general business practice; correct?

22     A.   Not that I'm aware of.

23     Q.   Who ultimately decides whether something

24 constitutes a general business practice?

25          MR. STRUMWASSER:  Ambiguous.
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 1 BY MR. VELKEI:

 2     Q.   Within your bureau, who decides what

 3 constitutes a general business practice?

 4          MR. STRUMWASSER:  Assumes facts not in

 5 evidence.

 6          THE COURT:  Overruled.

 7          If you know.

 8          THE WITNESS:  The first determination comes

 9 from the Examiner in Charge when he or she writes the

10 report.  And then it goes up the chain for review by me,

11 the Division Chief, the Bureau Chief.

12 BY MR. VELKEI:

13     Q.   Who has the ultimate decision on whether

14 something constitutes a general business practice?

15     A.   I am not sure I understand your question.  We

16 write a report.  It is viewed by my.  I sign off on it.

17 Then it is reviewed by the Bureau Chief.  He signs off.

18 And then it is reviewed by the Division Chief.  And then

19 one other level, our Deputy Commissioner.

20     Q.   You understand there to be a violation of

21 790.03(h) there has to be a general business practice

22 established; correct?

23     A.   No.

24          MR. STRUMWASSER:  Objection.  I think that is

25 wrong, and it also calls for a legal conclusion.
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 1          THE COURT:  I am going to let the answer stand.

 2 BY MR. VELKEI:

 3     Q.   If the Examiner in Charge reviews or is

 4 concerned that there may be a general business practice

 5 that is unfair, who has the ultimate decision-making

 6 ability as to whether or not the Department can take

 7 that position in a Market Conduct Examination?

 8     A.   The Reports were reviewed by upper management.

 9     Q.   So Mr. Laucher had the final say?

10          MR. STRUMWASSER:  Objection.  Vague as to time.

11 BY MR. VELKEI:

12     Q.   Back in 2007?

13     A.   Yes.  He is the Division Chief.  And, yes, he

14 would have authority to say whether or not it is a

15 general business practice in the Report.

16     Q.   Is Mr. Laucher still the Division Chief or has

17 his title changed?

18     A.   He is not the Division Chief right now.

19     Q.   What is his new title, if you know?

20     A.   Deputy Commissioner of Rate Regulation.

21     Q.   So that has nothing to do now with market

22 conduct examinations?

23     A.   Correct.

24     Q.   Were there any discussions amongst you or your

25 team about whether any of the issues that were raised in



11543

 1 the Market Conduct Examination in 2007 constituted

 2 general business practices?

 3     A.   Repeat the question, please.

 4     Q.   Sure.  Were there any discussions amongst you

 5 and your team about whether any of the issues that were

 6 raised in the Market Conduct Examination in 2007 in

 7 PacifiCare II, whether they constituted general business

 8 practices?

 9     A.   I don't recall specific discussions.

10     Q.   So you don't recall any discussions?

11     A.   I don't recall any.

12     Q.   Is it your opinion having been the supervising

13 examiner on the PacifiCare II Examination that any of

14 the allegations that were raised rise to the level of

15 general business practices?

16     A.   Repeat the question.

17     Q.   There were a number of issues that were raised

18 in the Report related to the Examination in 2007;

19 correct?

20     A.   Correct.

21     Q.   In your opinion, did any of those issues or

22 concerns that were raised rise to the level of general

23 business practices?

24     A.   Yes.  I believe we stated so in the Report.

25     Q.   Which ones?
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 1     A.   I need the Report to refresh my memory, but I

 2 do recall, I think there were some contract loading

 3 issues.

 4     Q.   And you thought that constituted a general

 5 business practice?

 6     A.   I believe so.

 7     Q.   What was the general business practice that was

 8 implicated by cotract loading?

 9     A.   The process was broken for uploading the

10 contracts.

11     Q.   When you say the process was broken for

12 uploading contracts, what do you mean by that?

13     A.   I need the Report to refresh my memory.  That

14 is just a vague recollection.

15     Q.   Okay.  We'll get to the Report, and I don't

16 want to preclude you from looking at it to refresh your

17 recollection.  But as you sit here today, could you

18 identify any other issues that were raised in that

19 Examination that you think rise to the level of general

20 business practice?

21     A.   I can't think of anything at the moment.

22     Q.   In terms of calculating how many claims were

23 paid after 30 working days, Mr. Washington testified

24 that the Department historically applied a 45-calendar

25 day rule of thumb, at least preceding the PacifiCare II
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 1 audit.

 2          MR. STRUMWASSER:  Objection.  Mischaracterizes

 3 the testimony.

 4 BY MR. VELKEI:

 5     Q.   Have you had an opportunity to review Mr.

 6 Washington's testimony?

 7     A.   A little bit, yes.

 8     Q.   Mr. Washington testified that historically

 9 prior to the PacifiCare II Examination, that the

10 Department utilized a 45-day, calendar day, sort of test

11 for what constitutes 30 working days.

12          MR. STRUMWASSER:  Objection.  Mischaracterizes

13 her testimony.

14          THE COURT:  Ill allow it.

15          THE WITNESS:  I don't recall that specific

16 testimony.

17 BY MR. VELKEI:

18     Q.   Historically, we are up to the point of your

19 proceeding with the 2007 Examination.  Up until that

20 point in time, what was for purposes of calculating what

21 30 working days equated to, what was the number of

22 calendar days that the Department utilized?

23     A.   I have seen 42.  I have seen 45.

24     Q.   So both 42 and 45 were utilized?

25     A.   Yes.  It depends on the company and how they
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 1 count working days.

 2     Q.   Well, how does the Department count working

 3 days at the time?  Back in 2007 how did the Department

 4 count how many calendar days equated 30 working days.

 5     A.   We used what the company used.  So if the

 6 company had counted working days which might be a

 7 Saturday operation, then you count the days based on how

 8 the company operates.  Does that make sense to you?

 9     Q.   Not really.

10          So is it your testimony that you asked

11 PacifiCare how many calendar days equate to 30 working

12 days?

13     A.   I don't recall that, no.

14     Q.   But presumably your testimony is if you operate

15 off what the company does, somebody would have had to

16 make that inquiry of PacifiCare; correct?

17     A.   Yes, I suppose.

18     Q.   Did you make that inquiry of PacifiCare?

19     A.   I think we sent an inquiry that referenced 42

20 working days and the Company did not say, oops, it is 45

21 working days or it is 40, you didn't count correctly.

22     Q.   Are you sure that is how it happened?

23     A.   Well, I know we sent a inquiry saying that.

24     Q.   Forty-two calendar days?

25     A.   We didn't use working days.  We used the Code,
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 1 that "X" number of claims appeared to be in violation of

 2 not being reimbursed within 30 working days.

 3     Q.   I am just unclear.  Did you use a calendar day,

 4 45 calendar days, 42 calendar working days or 30

 5 calendar days when measuring timeliness with PacifiCare?

 6     A.   The final report I think was based on 42.

 7     Q.   I believe you testified that at the outset you

 8 utilized 42 with the Company?

 9     A.   No, I didn't say that.  I said the Final Report

10 I believe was 42.

11     Q.   "Did you make that inquiry of PacifiCare?

12 "ANSWER:  I think we sent an inquiry of 42 working days

13 and the Company did not say otherwise."

14          Did that occur or not, Ms. David?

15     A.   I meant we referenced the specific Code which

16 would say 30 working days.

17     Q.   I am just asking you whether you sent an

18 inquiry using 42 calendar days?

19     A.   I don't recall.

20     Q.   Prior to PacifiCare II audit, the Department

21 had utilized a 45-day standard?

22     A.   Repeat the question, employees.

23     Q.   Prior to the PacifiCare II audit, the

24 Department had utilized 45 calendar days to equate 30

25 working days under the statute; correct?
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 1     A.   Yes, I have seen that used.

 2     Q.   I would like to focus on how timeliness was

 3 calculated specifically in PacifiCare II.  And it is, in

 4 fact, the case that the Department initially utilized a

 5 45 calendar day standard with PacifiCare.  Isn't that

 6 true, Ms. David?

 7     A.   Yes.

 8          MR. VELKEI:  Okay.  I would like to, if we can,

 9 mark as Exhibit 5382 an email from Ms. David to Mr.

10 Orejudos dated July 30th, 2007.

11          THE COURT:  5382, are you going to check for me

12 to see...

13          MR. VELKEI:  I am just removing

14 confidentiality, your Honor.

15          THE COURT:  5382 is an email with a top date of

16 July 30th, 2007.

17          (Exhibit 5382 marked for Identification.)

18 BY MR. VELKEI:

19     Q.   Have you had an opportunity to look at 5382,

20 Ms. David?

21     A.   Yes.

22     Q.   Do you recognize the document?

23     A.   I don't really recall this discussion, but I

24 see it.

25     Q.   This is, in fact, a correspondence between you
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 1 and Mr. Orejudos from PacifiCare?

 2     A.   Yes.

 3     Q.   Mr. Orejudos references that there was a data

 4 request made to calculate claims paid 45 days or more

 5 after receipt?

 6     A.   Yes.

 7     Q.   In fact, that was done at the request of CDI;

 8 correct?

 9     A.   Correct.

10     Q.   So at least as of July 30th, 2007, CDI was

11 implementing and using a 45-calendar-day standard;

12 correct?

13     A.   Yes.

14     Q.   It continued to utilize that standard, at least

15 through some period of time in August, isn't that true,

16 Ms. David?

17     A.   I think so.

18     Q.   I would like to show you what has been

19 previously marked as Exhibit 5331.  Take a moment to

20 look that over and let me know when you are done.

21     A.   I'm ready.

22     Q.   Do you recognize 5331?

23     A.   Yes.

24     Q.   So as of August 9th, 2007, the Department was

25 still utilizing the 45 calendar days to constitute 30
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 1 working days.  At some point that change; right?

 2     A.   Yes.

 3     Q.   The decision was made by the Department to go

 4 from a 45-calendar-day standard to a 42-calendar-day

 5 standard; correct?

 6     A.   Correct.

 7     Q.   When was that decision made?

 8     A.   I don't remember.

 9     Q.   Who made that decision?

10     A.   I don't recall.

11     Q.   Any idea?

12     A.   Could have been a discussion with the Examiner

13 in Charge.

14     Q.   Would that be something that Ms. Vandepas could

15 make without your input?

16     A.   No.

17     Q.   So you would have had to be involved in that

18 discussion?

19     A.   Yes.

20     Q.   Would you have been the one to instruct Mr.

21 Washington to change the standard from 45 calendar days

22 to 42 calendar days?

23     A.   Yes.

24     Q.   Why was that done in the midst of the exam?

25     A.   I don't remember.
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 1     Q.   A way to find more violations?

 2          MR. STRUMWASSER:  Objection; argumentative.

 3          THE COURT:  It is kind of posed

 4 argumentatively, but I think you can ask what the motive

 5 was.

 6          THE WITNESS:  I don't know.  I don't remember.

 7 BY MR. VELKEI:

 8     Q.   I would like to show you, if I can, what has

 9 previously been entered into evidence as 5190.

10     A.   I am ready.

11     Q.   Do you recognize 5190?

12     A.   Yes.

13     Q.   Was this prepared at your request?

14     A.   I don't remember.

15     Q.   This was prepared by Mr. Washington?

16     A.   The calculations, yes.

17     Q.   If we add up the number of claims that were

18 untimely according to this chart we come up with the

19 number 37,238.  Do you want a calculator so you can

20 verify that or does that sounds --

21     A.   That sounds --

22          MR. STRUMWASSER:  Excuse me.  The question uses

23 the word "untimely".  There is different criteria up

24 there.  So I don't think this is a fair characterization

25 of this document.
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 1          MR. VELKEI:  We are not talking about

 2 characterization of the document.  We are asking her to

 3 verify whether the 37,238 instances was more than 42

 4 calendar days.

 5          MR. STRUMWASSER:  "QUESTION:  If we add up the

 6 number of claims that were untimely according to this

 7 chart".

 8          MR. VELKEI:  Is the view that if they are past

 9 42 days, they are not untimely?  If that is your view,

10 let us know and we can avoid some the these questions.

11          MR. STRUMWASSER:  The view is that it

12 mischaracterizes the evidence.

13          MR. VELKEI:  I don't understand the objection,

14 your Honor.

15          THE COURT:  Do you understand the question?

16          THE WITNESS:  No.  I'm confused.

17          THE COURT:  You are going to have to rephrase.

18 BY MR. VELKEI:

19     Q.   Do you agree with me, Ms. David, that there are

20 37,238 instances where claims were paid more than 42

21 calendar days?

22     A.   I recall that number in the report.  I am not

23 that quick at adding up.

24     Q.   Ms. David, are we in agreement that this

25 document reflects that there are 37,238 claims that were
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 1 paid after more than 42 calendar days from receipt?

 2     A.   Yes.

 3     Q.   So I didn't understand your Counsel's

 4 objection.  Is it the Department's contention that all

 5 of the claims are untimely or not?

 6          MR. STRUMWASSER:  Don't ask the witness for an

 7 explanation of an objection of counsel.

 8          MR. VELKEI:  No.  If you have an objection --

 9          THE COURT:  Gentlemen.  Stop.  I asked you to

10 rephrase the question.  I want to hear a question.

11          MR. VELKEI:  I am happen to, Your Honor.

12          THE COURT:  All right.

13 BY MR. VELKEI:

14     Q.   Is it the Department's contention that any

15 claim paid after 42 calendar days is untimely?

16     A.   I don't know what the Code -- this is in

17 reference to our code to reimbursing timely.  And I

18 can't recall what the Code says right now.

19          THE COURT:  The Code says 30 working days.

20 BY MR. VELKEI:

21     Q.   So, Ms. David, is it the Department's view that

22 any claims paid after 42 calendar days here were

23 considered untimely under the statute?

24     A.   If they weren't paid as soon as practical

25 within 30 working days, yes.
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 1     Q.   So according to this document there were 37,238

 2 instances where claims were not paid timely in the

 3 population at issue.  Is that correct?

 4     A.   I am not understanding "timely," because I

 5 don't know if that is what the Code says, timely.  I am

 6 trying to remember what the wording of the Code says.

 7     Q.   I want to use your terminology.  I thought that

 8 was pretty straightforward.  I don't want to confuse

 9 you.

10          What is the word that you would like to use,

11 and we'll just use that one?

12     A.   They were not paid within 30 working days per

13 the Code.

14     Q.   So the Department's contention as reflected in

15 this document is there were 37,238 instances where;

16 claims were not paid within 30 working days within the

17 population at issue?

18     A.   Correct.

19     Q.   Okay.  Now, it says in here that it took the

20 Company -- broken down into categories of how many days

21 it took the Company to pay non-contested claims upon

22 receipt of claim.  What efforts did the Department take

23 to assure that the claims at issue were all uncontested?

24     A.   We relied on the Company to provide that

25 information to us.
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 1     Q.   Did you ask the Company specifically to provide

 2 information on which claims were contested and which

 3 ones weren't?

 4     A.   I think we asked how many claims were paid

 5 within the 30 working days.  We asked for date received

 6 and date paid to determine if they met the Code

 7 requirement.

 8     Q.   Okay.  But did you ask the Company to provide

 9 data on which claims were contested and which claims

10 weren't?

11     A.   By asking if there were some claims that should

12 not have been in that population, we would expect the

13 Company to let us know that.  Or maybe when we got our

14 data, it would have been a date paid, date received,

15 date paid, and if there was a contested claim, maybe

16 there would have been a column there.  We didn't get

17 that information from the Company.

18     Q.   Ms. David, it is a simple question.  Did the

19 Department ask PacifiCare to provide data on which

20 claims were uncontested and which were not?

21     A.   No.

22     Q.   So this statement that these were non-contested

23 claims, there is no basis for the Department to be

24 making that statement in this document; correct?

25     A.   I disagree because the data that we received we
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 1 assumed that that would have been taken into account

 2 when we got that data.

 3     Q.   Put differently, the Department never undertook

 4 analysis to determine which, if any, of the claims at

 5 issue here were, in fact, contested; correct?

 6     A.   Correct.  That is not our procedure.

 7     Q.   Why does it have reference here to 45 days on

 8 the right-hand corner?  Do you know what that is about?

 9     A.   I think this is a cut and paste document.  I

10 think the table is something that Mr. Washington put

11 together.  And this writing is something that was put

12 together for this document.  I don't think the two were

13 generated at one time.

14     Q.   So the reference to 45 days may reflect a prior

15 version?

16     A.   Perhaps.

17     Q.   Do you recall whether there was a prior version

18 of this document?

19     A.   There may be.  I don't know.

20     Q.   Just so we are clear, the effect of the

21 Department changing the standard from 45 calendar days

22 to 42 calendar days resulted in additional alleged

23 violations; correct?

24     A.   Correct.

25     Q.   And that would result in several thousand
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 1 additional violations, isn't that true, Ms. David?

 2     A.   I don't know.

 3     Q.   I would like to turn, if we can, to a copy of

 4 the Draft Report that was submitted to the Company in

 5 November of 2007.  So let me get you a copy of that.

 6          There is a set -- and just to sort of give you

 7 some context, Ms. David, there is a set of four drafts.

 8 So those are the four reports, 2007 public/private,

 9 2006.  So I am going to direct your attention to the

10 2007 discussions.

11          MR. VELKEI:  I have it as Exhibit 116.

12 BY MR. VELKEI:

13     Q.   If we can direct your attention to 11302.  I

14 want to make sure, first of all, Ms. David, that we are

15 talking at this point about the Confidential Report.

16 Then once you have sort of given yourself a comfort

17 level, I am going to be asking you questions about page

18 15 and 16 of that report which is a description of the

19 electronic analysis.

20          THE COURT:  The group paid claims, these are

21 member claims, right?

22          MR. VELKEI:  I think they are actually all paid

23 claims, so that would be members and providers, your

24 Honor.

25          MR. STRUMWASSER:  I think that is right.
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 1          THE WITNESS:  I am ready.

 2 BY MR. VELKEI:

 3     Q.   First question, are we comfortable that we are

 4 working off the Confidential Report of the 2007

 5 Examination?

 6     A.   Yes.

 7     Q.   Focussing your attention on the description of

 8 the electronic analysis on pages 15 and 16.  Let's start

 9 with 15.  I understood from Ms. Vandepas' testimony, but

10 I wanted to understand from you that you were the one

11 that drafted this particular piece of the Report.  Is

12 that correct?

13     A.   Yes.

14     Q.   Did you have any help in preparing it?

15     A.   My help was with the Examiner in Charge.  We

16 worked together.

17     Q.   Anybody else?

18     A.   No.

19     Q.   What did you do for purposes of preparing these

20 particular pages?

21     A.   I worked off my referrals regarding the

22 electronic analysis.

23     Q.   Anything else?

24     A.   Not that I recall.

25     Q.   Let's focus if we can on the first paragraph
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 1 which is dealing with 10123.13 and whether the claims

 2 were paid in 30 working days.

 3          I want to direct your attention to the second

 4 sentence.

 5          "The results of the computerized data analysis

 6 revealed that 40,808 group paid claims and 1,329

 7 individual paid claims were not reimbursed as soon as

 8 practical, but no later than 30 working days of receipt

 9 of the claim by the Company."

10          The prior document we looked at came up 37,238

11 based on that same analysis; correct?

12     A.   Yes.

13     Q.   And that number, 37,238 is also reflected in

14 the referral and referral response that we looked at

15 yesterday; correct?

16     A.   Yes.

17     Q.   So where did you get the 40,808 from?

18     A.   I don't know.

19     Q.   It is actually the same number that was used in

20 the Final Report, isn't it, Ms. David?

21     A.   I would have to look at the Final Report.  I

22 don't remember.

23     Q.   We are agreed that that number did not come

24 from the electronic analysis, correct, the 40,808?

25          MR. STRUMWASSER:  Does Counsel mean the
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 1 analysis that underlies the exhibit that she was just

 2 shown?

 3          MR. VELKEI:  Generally.

 4          MR. STRUMWASSER:  Then I don't think there is

 5 any foundation to that effect.

 6          THE COURT:  She got it from somewhere.

 7 Overruled.  She doesn't know where she got it from.

 8 BY MR. VELKEI:

 9     Q.   So this 40,808 didn't come from the result of

10 the electronic analysis; correct?

11     A.   I don't know where it came from.  I don't know.

12     Q.   I am trying to establish where it didn't come

13 from.

14          MR. STRUMWASSER:  That's the nature of my

15 objection.  He has shown her specific electronic

16 analyses, and the question now is, did it not come from

17 any electronic analysis.  There is no foundation that

18 she is able to testify to any other electronic analysis.

19          MR. VELKEI:  I am happy to break it down just

20 to simplify.

21 BY MR. VELKEI:

22     Q.   So that we are all clear, this number did not

23 come from the electronic analysis performed by Mr.

24 Washington that we just looked at; correct?

25     A.   No, I don't think so.  I don't know where this
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 1 came from.

 2     Q.   It didn't come from the referrals or the

 3 referral responses, did it, Ms. David?

 4     A.   I don't recall.

 5     Q.   Well, it certainly didn't come from the

 6 referral and the referral responses we looked at

 7 yesterday; correct?

 8     A.   Yes.

 9     Q.   So to close the loop, you have no idea where

10 this number came from?

11     A.   No.

12     Q.   Do you have any work papers that would reflect

13 possibly how that calculation was done?

14     A.   It could be in our work papers, the Company

15 Response to the Draft Report.  There may be an

16 explanation there.

17     Q.   Did you have any work papers that you kept any

18 drafts of this particular section or any materials that

19 you used in preparing this section that you retained?

20     A.   I have work papers.  I don't remember any

21 particular  work paper on this issue here.  I do have

22 work papers.  I don't know if this is going to be in the

23 work papers as explanation for this.

24     Q.   Did you save all your work papers?

25     A.   Yes.
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 1     Q.   I did a calculation.  If you subtract 37,238

 2 from 40,808 -- can you do that for me and what is the

 3 number that you come up with?

 4     A.   3,570.

 5     Q.   That number corresponds exactly to the number

 6 of overpayment recoveries that were disclosed in the

 7 referral response by PacifiCare; correct?

 8     A.   Yes.

 9     Q.   Is it possible that somebody made a mistake and

10 added that twice to the figure?

11     A.   It is possible.

12     Q.   Would that have been you or is it possible it

13 could have been Ms. Vandepas?

14     A.   I don't know.

15     Q.   Just to close the loop on this issue, once you

16 completed your analysis and forwarded to upper

17 management, the management team above you, were there

18 any discussions with Mr. Dixon or others about whether

19 it made sense to proceed against PacifiCare with regard

20 to the number of claims paid after 30 working days?

21     A.   No.  There was no discussion on my part with

22 upper management.

23     Q.   Have you seen worse situations than this?

24          MR. STRUMWASSER:  Objection; vague.

25          THE COURT:  Sustained.  I don't know what that
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 1 means.

 2 BY MR. VELKEI:

 3     Q.   Focussing on timeliness of claims paid after 30

 4 working days, have you seen worse situations than this?

 5          MR. STRUMWASSER:  By worse situations --

 6          THE COURT:  More?

 7          MR. VELKEI:  More.

 8          THE WITNESS:  I don't recall.

 9 BY MR. VELKEI:

10     Q.   After you completed the -- finalized the Report

11 on the 2007 Examination, have you done any further work

12 on this particular issue, which is analyzing the number

13 of claims paid after 30 working days?

14          MR. STRUMWASSER:  By "Report", does Counsel

15 mean the Final or the Draft?

16          MR. VELKEI:  Final.

17          MR. STRUMWASSER:  I take it everybody

18 understands that that question excludes any calculations

19 or work that has been done pursuant to counsel.

20          MR. VELKEI:  I just think the question is

21 generally have you done any work.  If the answer is,

22 there is some, but it was for counsel, that's fine.  I

23 am trying to determine whether there was any additional

24 work.  I don't think that implicates any privilege.

25          MR. STRUMWASSER:  May the witness understand
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 1 that the question does not call for any communications

 2 with counsel.

 3          THE COURT:  No, I don't want you to testify

 4 about communications with counsel.

 5 BY MR. VELKEI:

 6     Q.   I am just asking generally if additional work

 7 was performed?

 8     A.   After the report was adopted, I don't recall

 9 doing any further work.

10     Q.   Let's talk about the acknowledgment statute.

11 It is 10133.66(c).  You cited the Company for failing to

12 comply with that statute; correct?

13     A.   Correct.

14     Q.   I am going to give you a copy of that statute

15 because I want to talk with you about it for some brief

16 period of time.  We are just focussing on 10133.66(c).

17          So I want to understand better the Department's

18 view on how to apply the statute and how PacifiCare was

19 non-compliant.

20          So my first question to you is based upon your

21 understanding of the statute, is an acknowledgment

22 letter required in every instance?

23     A.   No.

24     Q.   When is an acknowledgment letter not required?

25     A.   According to the Code, the receipt of the claim
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 1 can be acknowledged in the same manner as the claim was

 2 submitted or provided is what "electronic" means, by

 3 telephone, website.

 4     Q.   So it can be in the same manner as the claim is

 5 submitted or there are some alternative ways to

 6 acknowledge the claims; right?

 7     A.   Right.

 8     Q.   So it is certainly possible, Ms. David, to be

 9 compliant with the statute without ever sending one

10 letter; correct?

11          MR. STRUMWASSER:  You mean for any claim ever?

12          MR. VELKEI:  For any claim ever?

13          THE COURT:  Well, you could be compliant. You

14 could pay within the 15 days.

15          MR. VELKEI:  I am trying to establish that you

16 don't need to send any letters to be compliant.

17          THE COURT:  Because you could be compliant.

18          MR. VELKEI:  I am just asking is there a

19 scenario under which no letter is required ever.

20 BY MR. VELKEI:

21     Q.   So, Ms. David, under the statute is there a

22 scenario where no letter is required ever?

23     A.   Yes.

24     Q.   Can you describe what those situations would

25 be?
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 1     A.   I just explained.  Telephone, website.

 2     Q.   So if the Company utilizes alternative methods

 3 like a telephone or website, it is conceivable that you

 4 would agree with me that they would not need to send a

 5 separate acknowledgment letter; correct?

 6     A.   No, a letter would not be required.

 7     Q.   Let's talk about the telephone.  How can the

 8 acknowledgment statute be satisfied through the use of

 9 the telephone.  What would be compliant?

10     A.   I would expect that the Company could

11 affirmatively document that it was acknowledged by

12 telephone.

13     Q.   How can it be acknowledged by telephone?

14     A.   As a regulator, I would be expecting some sort

15 of documentation.  If the Company picked up the phone

16 and acknowledged, I would expect some sort of

17 documentation to back that up.

18     Q.   The statute doesn't require that the Company to

19 actually pick up the phone and call the provider;

20 correct?

21          MR. STRUMWASSER:  That really is a misleading

22 question.  Does it mean it does not require the Company

23 to pick up the phone to acknowledge by phone?

24          THE COURT:  I am going to sustain the

25 objection.  It is misleading.  The question is
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 1 misleading.

 2          MR. VELKEI:  Well, let's put it differently.

 3 BY MR. VELKEI:

 4     Q.   Does the statute in your opinion impose an

 5 affirmative obligation on the Company if they are

 6 acknowledging by telephone to pick up the phone and call

 7 the provider to acknowledge that they received the

 8 claim?

 9     A.   I used that as an example.  But as a regulator,

10 I would expect some sort of documentation to affirm that

11 the claim was acknowledged by telephone?

12     Q.   Understand that.  Put that aside for a second.

13 You are effectively saying that there should be some

14 documentation that there was compliance with

15 acknowledgment?

16     A.   Correct.

17     Q.   Let's focus on compliance with acknowledgment

18 and the alternative method of acknowledging by

19 telephone.  Does the statute in your opinion impose an

20 affirmative obligation on PacifiCare if they are going

21 to acknowledge by telephone to actually pick up the

22 telephone and call the provider?

23     A.   The statute doesn't say.  It just says, "shall

24 be disclosed in the same manner as the claim was

25 submitted or provided through an electronic means by
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 1 telephone".

 2     Q.   It just has to be a means "by which the

 3 provider may readily confirm the insurer's receipt,"

 4 correct?

 5     A.   I don't know.

 6     Q.   Well, that's is what the statute says, doesn't

 7 it?

 8          MR. STRUMWASSER:  Objection; argumentative.

 9          THE COURT:  Sustained.

10 BY MR. VELKEI:

11     Q.   In the course of your examination, did the

12 Department evaluate the telephone system utilized by the

13 Company to determine whether it was compliant with

14 10133.66(c)?

15     A.   No.

16     Q.   So in your opinion, how was the Company not

17 compliant with this statute?

18          MR. STRUMWASSER:  In the instances cited?

19          MR. VELKEI:  Yes.

20          THE WITNESS:  I sent an acknowledgment

21 Referral, a Referral on the acknowledgment issue.  The

22 Company responded back that they were not in compliance.

23 BY MR. VELKEI:

24     Q.   You are talking about the Referral Response?

25     A.   Right.
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 1     Q.   But initially the Department cited PacifiCare

 2 saying they violated the statute in every instance;

 3 right?

 4     A.   Yes, but only after Referral inquiries had been

 5 made and the Company responded back that they were not

 6 in compliance.

 7     Q.   The 81,270 instances cited in the Report, what

 8 is the reason in your opinion, that those particular

 9 claims were not properly acknowledged?

10     A.   I don't remember.

11     Q.   Do you have any idea?

12     A.   No.

13     Q.   But we are agreed that the Company could

14 acknowledge by a telephone system as provided in the

15 statute; correct?

16          MR. STRUMWASSER:  Vague as to which claims.

17          MR. VELKEI:  Claims at issue.

18          MR. STRUMWASSER:  All 81,270?

19          MR. VELKEI:  All million, 77.

20          THE WITNESS:  Yes.

21 BY MR. VELKEI:

22     Q.   We are also agreed that the Department never

23 evaluated whether the telephone system that PacifiCare

24 utilized was compliant; correct?

25     A.   Correct.
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 1     Q.   Was there a meeting of Department executives,

 2 employees, to determine how they thought this particular

 3 provision should be applied?

 4     A.   Not that I recall.

 5     Q.   So who decided that PacifiCare was

 6 non-compliant with the statute?

 7          MR. STRUMWASSER:  Vague as to time.

 8          THE COURT:  Well, at the time of the Report.

 9          MR. STRUMWASSER:  Draft or final?

10          THE COURT:  Final.

11          MR. VELKEI:  Final.

12          THE WITNESS:  The Final Report?  The 81,270 in

13 the Final Report, that was agreed to by me and my FCB

14 Management Team.

15 BY MR. VELKEI:

16     Q.   Who is compromised of the FCB Management Team?

17     A.   Craig Dixon, and Joe Laucher was at the time

18 the Division Chief.

19     Q.   Going to the Draft Report, the Department's

20 initial position was that all of the claims were not

21 compliant with 10133.66(c); correct?

22     A.   Yes.

23     Q.   Did you need to get any approval from anyone in

24 the Department before the Department took that position

25 in the Draft Report?
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 1     A.   No.  Those numbers were put in the Draft Report

 2 based on the Referral and the Company Response.

 3          THE COURT:  Let's take a 15-minute break.

 4          (Recess.)

 5 BY MR. VELKEI:

 6     Q.   Ms. David, I would like to turn your attention

 7 back to Exhibit 5037.  If you can turn, in fact, to 3371

 8 of that document.

 9     A.   I'm ready.

10     Q.   So this is one of the manuals we talked about

11 yesterday; correct?

12     A.   Yes.

13     Q.   This particular row purports to characterize

14 the substance of 10133.66(c); correct?

15     A.   Yes.

16     Q.   That is the section we have been talking about.

17 In fact, this description doesn't accurately reflect

18 what the statute says, does it?

19          MR. STRUMWASSER:  You mean does she disagree

20 with the interpretation of the statute or it is

21 incorrect wording?  Ambiguous question.

22          THE COURT:  Repeat the question.

23          MR. VELKEI:  I was asking whether this

24 description of the statute properly characterizes what

25 the statute says.
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 1          THE COURT:  All right.

 2          THE WITNESS:  It doesn't state exactly what is

 3 in the Code.

 4 BY MR. VELKEI:

 5     Q.   It leaves out any reference to alternative

 6 forms of acknowledgment like the telephone; correct?

 7     A.   Yes.

 8     Q.   Is there any manual that you are aware of that

 9 properly states the requirements of 10133.66(c) that the

10 Department keeps?

11          MR. STRUMWASSER:  Objection; argumentative.

12          THE COURT:  Ill allow it.

13          THE WITNESS:  No.  This manual is used in Field

14 Claim Services Bureau, and we rely on the Insurance Code

15 in Field Claims Bureau.

16 BY MR. VELKEI:

17     Q.   So you know there is no other manual or writing

18 that properly characterizes this statute within the

19 Department that you are aware of?

20     A.   Not that I'm aware of.

21     Q.   I would like to turn back, if we could, to the

22 Draft Report, Exhibit 116.  I want to renew our

23 discussion about the electronic analysis and the

24 statements that you made in there.  If we could just

25 turn to 11302.
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 1          I want to focus you on the third paragraph

 2 beginning, "Electronic data analysis also detected that

 3 the Company did not comply with acknowledgment of claims

 4 receipt.  This violation occurred in the entire" -- I am

 5 going to skip the number -- "paid claims population."

 6          Do you see that?

 7     A.   Yes.

 8     Q.   You wrote that statement?

 9     A.   Yes.

10     Q.   It is not really true, is it, Ms. David?

11     A.   That statement was based on the information

12 that we received from the Company.

13     Q.   But there was no electronic analysis that was

14 performed that resulted in the conclusion that there was

15 100 percent violations, was there?

16     A.   The electronic analysis, we had asked for date

17 acknowledgment in one of the data fields.  The Company

18 left it blank.  We followed up with a Referral, and the

19 Company responded back that it was not in compliance.

20     Q.   Right.  But the statement here is that the

21 electronic analysis determined that there was

22 100 percent non-compliance with the statute; correct?

23     A.   Yes.

24     Q.   In fact, the field that you needed to undertake

25 such analysis was not populated; right?
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 1     A.   Correct.

 2     Q.   So no electronic -- no conclusions from the

 3 electronic analysis resulted in this determination, did

 4 it?

 5          MR. STRUMWASSER:  I think that misstates her

 6 testimony.

 7          THE COURT:  Overruled.  She can answer.

 8          THE WITNESS:  What I said was we did ask for

 9 that in our electronic review.  It wasn't populated, so

10 we followed up with a written inquiry.

11 BY MR. VELKEI:

12     Q.   But that statement says the electronic data

13 analysis detected that the Company did not comply.  That

14 is not entirely accurate, is it?

15     A.   Well, there was no electronic analysis because

16 the field wasn't populated, so yes.

17     Q.   So that is not an accurate statement?

18     A.   Yes.

19     Q.   Yes, it is accurate, or, yes, it is inaccurate?

20     A.   Yes, there was no electronic analysis because

21 the field was not populated.

22     Q.   So this is an inaccurate statement?

23     A.   Yes.

24     Q.   Do you understand that the Department is now

25 contending that there are a number of violations related
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 1 to EOBs issued during the 2007 Exam period?

 2     A.   I don't understand the question.

 3     Q.   Are you aware that in this proceeding the

 4 Department is contending that PacifiCare violated

 5 certain statutes in the language it used on its EOBs and

 6 EOPs during the 2007 MCE period?

 7     A.   I am aware of what is in our Draft Report

 8 regarding that issue.

 9     Q.   Can you describe what is reflected in that

10 Draft Report with respect to EOBs and EOPs?

11     A.   On page 11297 of the Draft Report, the first

12 criticism, this is the Confidential Report, 10123.13(a),

13 Summary of Company Response.  And it talks about the 139

14 instances of failure to reimburse.  But then it cited

15 the Company agrees that the explanation of benefits, the

16 explanation of payments did not include required

17 wording.

18     Q.   But within the report that was issued by you

19 and your team there were no separate or specific

20 citations for the EOBs related to the absence of such

21 language; correct?

22     A.   I'm not following your question.

23     Q.   Let me try it a different way.  Are you aware

24 that the Department is contending in this proceeding

25 that there are 765,000 alleged violations for lack of
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 1 certain language in the EOBs and EOPs?

 2     A.   No.

 3     Q.   Now, you certainly didn't make those citations

 4 in your Report, did you?

 5     A.   No.

 6     Q.   So you are not aware of any issues surrounding

 7 the EOBs in that regard; correct?

 8     A.   I am not understanding your question again

 9 because we did make reference in the Report that there

10 were some issues.

11     Q.   So you knew there were some issues; correct?

12     A.   Yes.

13     Q.   But you didn't think they warranted specific

14 citations; correct?

15     A.   That I don't know.  We probably -- I don't

16 know.

17     Q.   If you didn't include them, presumably you

18 didn't think they needed to be included; correct?

19          MR. STRUMWASSER:  Objection.  Vague as to

20 "included."

21          THE COURT:  Included where?

22          MR. VELKEI:  The alleged violations in the

23 Report.

24          MR. STRUMWASSER:  You understand what the

25 problem is here.  The testimony is they were included.
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 1 Counsel is saying that they weren't included in a

 2 certain way, but they were included in other ways.  So

 3 it misstates her testimony.

 4          MR. VELKEI:  Let me try it a different way.

 5          THE COURT:  All right.

 6 BY MR. VELKEI:

 7     Q.   So fair to say that there aren't hundreds of

 8 thousands of alleged violations related to EOBs and EOPs

 9 in your report; correct?

10     A.   Correct.

11     Q.   You knew there was an issue; right?

12     A.   Correct.

13     Q.   But you didn't think it was necessary or

14 appropriate to add those violations to the report;

15 correct?

16     A.   I think -- I don't know.  I don't want to

17 speculate.  I don't know.

18     Q.   You also did not include a reference to these

19 issues within the 2006 Draft Report; correct?

20          MR. STRUMWASSER:  "These issues" EOBs and EOPs?

21          MR. VELKEI:  Correct.

22          THE WITNESS:  Correct.

23 BY MR. VELKEI:

24     Q.   No citations with respect to the EOBs and EOPs

25 that we are talking about with respect to that report?
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 1     A.   I would have to review it in order to refresh

 2 my recollection.

 3     Q.   You have it in front of you; right?

 4     A.   Yes.

 5     Q.   So you were taking a look at the Draft 2006

 6 Report.  Is it, in fact, the case that the Company was

 7 not cited in the 2006 Report for any of these alleged

 8 issues related to the EOBs and EOPs?

 9     A.   Yes.

10     Q.   Going back then to the 2006 Report it is your

11 testimony that you knew about the issue at the time the

12 Report was prepared; correct?

13     A.   Yes.

14     Q.   Why didn't you or the examination team cite

15 PacifiCare for all of the alleged violations that are

16 now being contended or now being brought into this

17 proceeding?

18     A.   It was an oversight.

19     Q.   Pretty big oversight, wouldn't you say, Ms.

20 David?

21          MR. STRUMWASSER:  Argumentative.

22          THE COURT:  Sustained.

23 BY MR. VELKEI:

24     Q.   Let's talk about the distinction between public

25 and private reports.  Can you explain to me what that
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 1 distinction is.

 2     A.   The public report is a report that is published

 3 on our website and contains violations of the Unfair

 4 claims Practices Act and our regulations.  The

 5 Confidential Report cites statutes other than the Fair

 6 Claims Settlement Regulations.

 7     Q.   So 790.03 is the Fair Claims Settlement

 8 Practices; correct?

 9     A.   Correct.

10     Q.   So to the extent there are alleged violations

11 of the statute, the law requires the Department to make

12 those allegations public; correct?

13     A.   Yes.

14     Q.   Those would be included in what is called the

15 public report; correct?

16     A.   Yes.

17     Q.   Then the confidential private report includes

18 anything other than alleged violations of 790.03;

19 correct?

20     A.   Yes.

21     Q.   Isn't it, in fact, the case, Ms. David, that

22 there are only roughly 90 alleged violations in the

23 Report you submitted?

24          MR. STRUMWASSER:  Which report?

25          MR. VELKEI:  The Public Report, 2007 Report we
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 1 have been talking about this whole two days.

 2          THE COURT:  No, you just talked about 2007.

 3 Let's not start.

 4 BY MR. VELKEI:

 5     Q.   Isn't it, in fact, the case that there were

 6 only 90 alleged violations of 790.03 with regard to the

 7 entire 2007 Examination?

 8     A.   In the Public Report of 2007?

 9     Q.   Everything.  So overall in the 2007

10 Examination, when you prepared the Reports, Confidential

11 and private, the total number of alleged violations that

12 you cited was roughly 90; correct?

13     A.   Yes.

14     Q.   Specifically, the alleged violations related to

15 timeliness and acknowledgment were not alleged to be

16 violations of 790.03 in the Reports that were submitted

17 by the Department after the 2007 Examination; correct?

18     A.   Correct.  They were cited in the Confidential,

19 not the Public Report.

20 BY MR. STRUMWASSER:

21     Q.   So they were not treated then as violations of

22 790.03; correct?

23     A.   Correct.

24     Q.   Put differently, at the time the Department

25 concluded its Reports related to the 2007 Examinations,
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 1 it was the Department's view that none of the

 2 allegations related to timeliness or compliance with

 3 10133.66(c) were violations of 790.03; correct?

 4     A.   I wouldn't say that.  At the time we wrote our

 5 Report, our procedure was to cite anything that was a

 6 Fair Claims Settlement Practice Regs or Unfair Claims

 7 Practice in a public report and then all other citations

 8 were in the Confidential Report.

 9     Q.   So at the time these reports were finalized, it

10 was not the Department's view that the alleged

11 violations related to payment within 30 working days or

12 compliance with 10133.66(c), those were not considered

13 by the Department to be violations of 790.03; correct?

14          MR. STRUMWASSER:  Asked and answered.

15          THE COURT:  Overruled.

16          If you don't understand the question.

17          THE WITNESS:  I can only speak for what I do in

18 the Field Claims Bureau.  That was our procedure to

19 separate out the citations.

20 BY MR. VELKEI:

21     Q.   And in separating them out, it was the

22 conclusion of the Department at the time, of you, that

23 these alleged violations related to payments within 30

24 working days and compliance with the acknowledgment

25 statute, were not, in fact, violations of 790.03?



11582

 1          THE COURT:  So if you had thought they were

 2 violations of that Code section, would you not have put

 3 them in the public document?

 4          THE WITNESS:  No.  Our procedure was to cite as

 5 we did in the Report.  The Fair Claims Regs go into the

 6 public, and all other statutes, alleged violations go

 7 into a confidential.

 8 BY MR. VELKEI:

 9     Q.   So if the Department viewed the alleged

10 violations related to payment within 30 working days as

11 violations of 790.03, they would have been obligated to

12 include those alleged violations in the Public Report;

13 correct?

14     A.   I don't know.  I don't know what happens to a

15 report for -- once it goes up for legal review, I don't

16 know how it is viewed.  I can only tell you at my level,

17 I wrote the report per procedures.

18     Q.   Okay.  So let's focus on you for a moment.

19 From your perspective, the alleged violations related to

20 whether it was paid within 30 working days and whether

21 PacifiCare complied with 10133.66(c), from your

22 perspective, those weren't violations of 790.03;

23 correct?

24           In preparing the reports, public and private,

25 or confidential, it was your view at the time the
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 1 Reports were prepared that the alleged violations

 2 related to whether claims were paid within 30 working

 3 days and the alleged violations related to whether we

 4 complied with the acknowledgment statute.  In your

 5 opinion, those weren't violations of 790.03, correct, at

 6 the time the reports were prepared?

 7     A.   I don't know that I had an opinion one way or

 8 the other.  I was simply preparing the Report for

 9 procedures.

10     Q.   But procedures required you to include those

11 alleged violations in the Public Report if you viewed

12 them as violations of 790.03; correct?

13     A.   I don't know.  I know that I wrote the Report

14 according to our guidelines and our checklist.

15     Q.   And you included allegations related to

16 timeliness and allegations related to acknowledgment as

17 alleged violations of sections other than violations of

18 790.03; correct?

19     A.   Correct.

20     Q.   That's what the Confidential Report says.

21     A.   Correct.

22     Q.   So at the time you prepared the Report you did

23 not view them to be violations of 790.03?

24          MR. STRUMWASSER:  That has been asked and

25 answered.
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 1          THE COURT:  It seems to me that the answer

 2 needs to logically be yes.  But I haven't heard an

 3 answer, so I am going to allow the question.

 4          (Question read.)

 5          THE WITNESS:  Correct.

 6 BY MR. VELKEI:

 7     Q.   Mr. Dixon, the Bureau Chief, also did not view

 8 them that way because he signed on of those Reports;

 9 correct?

10          MR. STRUMWASSER:  No foundation.

11          THE COURT:  Sustained.

12 BY MR. VELKEI:

13     Q.   Mr. Dixon did sign those two Reports,

14 Confidential and Public Reports?

15     A.   Yes.

16     Q.   Are you aware that he did read them prior to

17 signing them?

18          THE COURT:  If you know.

19          THE WITNESS:  I don't know.

20 BY MR. VELKEI:

21     Q.   You sent him multiple drafts of the two

22 documents; correct?

23     A.   Yes.

24     Q.   He provided comment?

25     A.   I don't recall.
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 1     Q.   Let's just focus on another piece of the

 2 Report.  The Report summarizes the recoveries associated

 3 with the audit.  It provides a number that says we

 4 recovered "X" number of dollars?

 5     A.   Yes.

 6     Q.   Is that a standard procedure that is utilized

 7 in these kinds of examinations?

 8     A.   Yes.

 9     Q.   So I am trying to understand the recoveries

10 associated with the issues raised in the latter; right?

11     A.   Correct.

12     Q.   Is that similar to the harm caused by the

13 issues raised?

14     A.   I don't understand what you mean.

15     Q.   What is the purpose in articulating what that

16 dollar amount is?  Why is it done?

17     A.   I don't know the background.  I know this is a

18 template that we use.

19     Q.   Let me show you a document that will help

20 inform our discussion.

21          MR. VELKEI:  This is a new exhibit, 5383.  It

22 includes some handwriting and also some printed

23 documents as well.  The Bates numbers are seriatim, so I

24 have included it as one exhibit.  If there is any issue,

25 just let me know.
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 1          THE COURT:  5383 is a handwritten worksheet.

 2 It doesn't appear to have a date on it.  The second page

 3 is titled, "Recoveries".

 4          (Exhibit 5383 marked for Identification.)

 5          THE COURT:  Also, I don't consider the PHLIC II

 6 to be a confidential designation.

 7          MR. GEE:  I think that is referring to the

 8 Report.

 9          THE COURT:  I believe that is what it is.

10          THE WITNESS:  I'm ready.

11 BY MR. VELKEI:

12     Q.   Do you recognize what has been marked as 5383?

13     A.   Yes.

14     Q.   Can you explain what that is or what is

15 reflected there?

16     A.   It looks like a tally of the recoveries for

17 criticism in the Confidential Report.

18     Q.   If you turn to the second page, it looks like

19 some kind of form that the CDI utilizes.  Is that

20 correct, that the CDI uses some kind of form calculating

21 recoveries?

22     A.   These are just notes.

23     Q.   What was the total amount of recoveries

24 associated with the 2007 Market Conduct Examination?

25          THE COURT:  Both confidential and public?
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 1          MR. VELKEI:  Both confidential and public.

 2          THE WITNESS:  I would have to refer back to the

 3 documentation themselves.  I don't know the total dollar

 4 amount.

 5 BY MR. VELKEI:

 6     Q.   It is not reflected here in your document?

 7     A.   These are notes, so I don't know if these are

 8 the numbers that were actually put in the Report.

 9     Q.   Does it sound about right?

10     A.   I don't remember.

11     Q.   No idea.

12          Let me get you a copy of that final report.

13 They are attached as exhibits to the actual OSC.  This

14 begins the Reports.  So why don't you just take a look,

15 if you would, and sort of tally up between the two,

16 Confidential and Public, what the total recoveries were

17 associated with the Examination.

18     A.   Okay.

19     Q.   So have you been able to determine what the

20 total amount of recoveries were associated with the two

21 Public and private Reports in the 2007 Examination?

22     A.   Yes.

23     Q.   What is that number?

24     A.   $156,455.06 between the public and the

25 confidential.
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 1     Q.   So those were the total recoveries between the

 2 two reports; correct?

 3     A.   Correct.

 4     Q.   Do you think there were any dollars left on the

 5 table that you didn't catch with respect to the audit?

 6          MR. STRUMWASSER:  Objection; vague.  I don't

 7 know what "left on the table" means.

 8 BY MR. VELKEI:

 9     Q.   Are there any recoveries associated with the

10 2007 Examination that are not reflected in the two Final

11 Reports?

12          MR. STRUMWASSER:  My objection is that it is

13 unclear whether he is saying were there dollars

14 identified in the reports that were not reflected in

15 that calculation or were there recoveries in PHLIC not

16 reflected in the reports?

17 BY MR. VELKEI:

18     Q.   Were there any recoveries that you are aware of

19 that were not included in the two Final Reports that you

20 are aware of?

21          THE COURT:  All right, I will allow it.

22          THE WITNESS:  I know there were some

23 self-surveys the Company was going to conduct.  So there

24 was going to be more money eventually reported.

25
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 1 BY MR. VELKEI:

 2     Q.   Can you be a little more specific about what

 3 you are talking about?

 4     A.   I think it is for criticism one, three and

 5 seven, reports that there -- the Company was going to go

 6 back and review some issues and report the findings in

 7 self-survey which may result in additional monies.

 8     Q.   The Company had agreed to go back and look at a

 9 set of claims to see whether there was interest owed;

10 correct?

11     A.   Correct.

12     Q.   And that is included in the 156,000; right?

13     A.   Right.  But then they were going to go -- this

14 was what was reported on-site.  The dollar amount is

15 what is reported on-site.  But the Company was also

16 going to conduct its own self-review and follow up with

17 the recoveries, if any.

18     Q.   So they were going to do a separate calculation

19 to see if they came up with the same number?

20     A.   No.

21     Q.   There were additional dollars that you are

22 saying on top of the 156,000?

23     A.   Correct.  For instance, in the Public Report

24 there is a 790.03(h)(5) issue and it says --

25     Q.   Can you give me that Bates number again?
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 1     A.   I don't know.  This is your Accusation.

 2          MR. STRUMWASSER:  It is our accusation, but we

 3 share it from time to time.

 4          THE WITNESS:  CDI00043538, number three, in

 5 Summary of Company Response.  So the second sentence

 6 says, "As a result of the findings, the Company issued

 7 payments totally $667.66 to claimants."  The Company

 8 conducted additional training.

 9          And then it goes on to say, "To confirm the

10 claims processing errors being mitigated, the Company

11 will implement focussed self-audits".

12 BY MR. VELKEI:

13     Q.   So that means going forward the Company will

14 conduct focussed audits to make sure they are compliant

15 with the law; correct?

16     A.   Yes.  It will implement -- yes.

17     Q.   But that is a different issue.  What I am

18 focussed on is are there any other dollars that you

19 think were not included in the recovery amounts for the

20 claims that are at issue during that period of

21 June 23rd, 2006 to May 31st, 2007?

22     A.   Not that I can think of.

23     Q.   I went back and I looked at the invoices that

24 were submitted by the Department, and it appeared based

25 on those invoices that there were hundreds of hours
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 1 spent by you in the context of PHLIC II.

 2          Could you, if possible, try to compartmentalize

 3 what you spent your time on withing that period, what

 4 were the different areas that you focussed your

 5 attention?

 6     A.   I was on-site, so those hours would have been

 7 billed for my work there on-site.  Then report writing

 8 and examination inquiries, the referral process.

 9     Q.   Based upon your going to the Company, reviewing

10 referral responses, your time spent on the PHLIC II

11 examination, did you form an opinion that anybody at the

12 Company that the Department was dealing with was not

13 being forthright or honest with you?

14     A.   I recall having meetings for clarification,

15 having to follow up to get a better understanding of a

16 process or procedure.  Those kinds of things.

17     Q.   Other than sort of follow up or clarifications,

18 did you ever form an opinion that the Company employees

19 were not being honest or forthright with you?

20     A.   I didn't form an opinion one way or the other.

21     Q.   Did you ever catch somebody at the Company

22 lying to you or the other Department officials that were

23 involved in the Examination?

24     A.   I don't recall.

25     Q.   Do you recall any instances where you found
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 1 that somebody was hiding information at PacifiCare?

 2     A.   I don't recall.

 3     Q.   Do you recall any situation during the course

 4 of the PHLIC II Examination where anybody at PacifiCare

 5 conducted themselves improperly in your opinion with

 6 regard to the Examination?

 7     A.   I don't recall.

 8     Q.   I want to go back to the 2006 Examination.  We

 9 talked about the preliminary 21 day Draft Report that

10 was sent to PacifiCare back in May of 2007.  Do you

11 recall that?

12     A.   Yes.

13     Q.   PacifiCare actually did provide an informal

14 response to that document; correct?

15     A.   Yes.

16     Q.   And you actually prepared a letter responding

17 to what the Company presented to the Department in that

18 regard; correct?

19     A.   Correct.

20     Q.   And, in fact, you were initially based upon a

21 draft letter going to delete a number of citations that

22 the Department had levied in its Draft Report; isn't

23 that true?

24     A.   Yes.

25     Q.   But you were instructed not to send that letter
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 1 by CDI management; isn't that true, Ms. David?

 2     A.   Yes.

 3     Q.   I would like to put in front of you what has

 4 been previously entered into Evidence as Exhibit 5184.

 5     A.   I'm ready.

 6     Q.   Do you recognize the document?

 7     A.   Yes.

 8     Q.   I see a notation up at the top, "Per Craig, Do

 9 Not Provide a Written Response to Company! 11/06/07 TD".

10 Do you see that?

11     A.   Yes.

12     Q.   Did you write that?

13     A.   Yes.

14     Q.   Why the exclamation point?

15     A.   I don't know.

16     Q.   Was it surprising that Mr. Dixon instructed you

17 not to send the letter?

18     A.   I don't know why the explanation point.

19     Q.   In your experience had you ever had a bureau

20 chief provide such an instruction before?

21     A.   Yes.

22     Q.   When was the last time something like that had

23 occurred prior to this date?

24     A.   I don't recall.

25     Q.   Had it been a while?
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 1     A.   I don't recall.

 2     Q.   And then just referring down to the bottom of

 3 that first page, it looks like your position was going

 4 to be that you were going to remove one of the

 5 violations from criticism number seven.  Is that

 6 correct?

 7     A.   Correct.

 8     Q.   There were also references on the next page,

 9 several references to agreeing to delete certain

10 citations; correct?

11     A.   Yes.

12     Q.   Deleted one citation under Criticism number

13 one, deleted two citations under Criticism number four

14 and deleted one citation under Criticism 6?

15     A.   Yes.

16     Q.   I am assuming that this letter was not, in

17 fact, sent.  Correct?

18     A.   No, the letter was not sent, but the items

19 referenced, the Report reflected that.  The Final Report

20 reflected these changes.

21     Q.   Then just to close the loop if we can, "I

22 prepared a cover letter.  The Company outlined the

23 changes as stated above.  However, per our conversation,

24 I was instructed not to provide a written response."

25          Right?  And that was instructed by Mr. Dixon?
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 1     A.   Yes.

 2     Q.   Did he say why you were not supposed to send

 3 this letter?

 4     A.   I don't recall.

 5     Q.   Do you recall asking him?

 6     A.   I don't.

 7     Q.   Just noticing toward the end of that, it says,

 8 "Thank you again for your cooperation during this

 9 examination process."  Right?

10     A.   Yes.

11     Q.   So if I understand this correctly, it is a

12 draft letter, but within the draft letter there are

13 actually comments to Mr. Dixon; is that right?

14     A.   Yes.

15     Q.   So the "Thank you again for your cooperation

16 during this examination process," this was intended to

17 be sent to the Company; correct?

18     A.   Yes.

19     Q.   So it was your view that they cooperated fully

20 during the 2006 audit?

21     A.   They cooperated, yes.

22     Q.   Was it also true that they cooperated during

23 the 2007 PHLIC II Examination?  "They" being PacifiCare.

24     A.   Yes.

25     Q.   Now this was actually done -- this reference by
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 1 you on September 6 was literally done days before CDI

 2 was scheduled to meet with PacifiCare; correct?

 3     A.   Correct.

 4     Q.   As part of the exit conference to go over the

 5 2007 findings; correct?

 6     A.   Correct.

 7     Q.   Focussing on that exit conference, we talked

 8 yesterday about whether there was anything in advance of

 9 the exit conference that would put the Company on notice

10 as to what the issues were.

11          I do want to talk about the materials that were

12 provided to PacifiCare at the time of that exit

13 conference.

14          There appear to be two different agendas.  One

15 the Department had and one that PacifiCare had.  I want

16 to show them both to you and ask you a few questions

17 about that.

18          MR. VELKEI:  The two agendas were put together

19 and marked as 5185, so I am just going to use that one.

20          THE WITNESS:  I'm ready.

21 BY MR. VELKEI:

22     Q.   Do you recognize these two agendas?

23     A.   No, because I didn't prepare it.  So this still

24 doesn't really refresh my memory.

25     Q.   Now our records show that those were prepared
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 1 by you.  And maybe at the lunch break we will take

 2 another look at that.

 3          Are you certain that you didn't prepare these

 4 two documents?

 5     A.   I don't recall preparing them, no.

 6     Q.   Do you recall seeing both of them?

 7     A.   No.

 8          MR. STRUMWASSER:  May I inquire what records

 9 they have in preparation as opposed to custodianship?

10          MR. VELKEI:  It may be custodianship.  I don't

11 know right now.  I will look at the lunch break.

12          THE COURT:  She doesn't recognize them.

13 BY MR. VELKEI:

14     Q.   Did you participate in the exit conference, Ms.

15 David?

16     A.   Yes.

17     Q.   Did you speak at the exit conference?

18     A.   I don't recall.

19     Q.   Who was there from the Department?

20     A.   Per the agenda, Tony Cignarele, Joel Laucher,

21 Andrea Rosen by telephone.  Craig Dixon, my Bureau

22 Chief, and Coleen Vandepas, my Examiner in Charge.

23     Q.   You don't have any recollection about any

24 specifics about the two agendas and which one was used?

25     A.   Correct.
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 1     Q.   We spoke yesterday about the various

 2 examinations that PacifiCare, PHLIC, has been the

 3 subject of from the Department.

 4          The first Examination was 2006; correct?

 5     A.   Correct.

 6     Q.   And we know that the period in question would

 7 have been July 1, 2005 through June 30th, 2006; right?

 8     A.   Correct.

 9     Q.   And then literally a new examination was made

10 during the period subsequent to the last six months of

11 2006 and the first six months of 2007; correct?

12     A.   Correct.

13     Q.   I notice by the way that the 2006 Report goes

14 through June 30th, 2006.  But the 2007 Examination,

15 PHLIC II, begins on June 23rd, 2006 and proceeds

16 forward.  So there is an overlap of a week.  Do you know

17 what that is about?

18     A.   No.

19     Q.   Now, June 23rd, 2006, corresponds to the date

20 that the CTN Network went down for United.  Were you

21 aware of that fact?

22     A.   Yes.

23     Q.   Is that the reason that June 23rd was picked as

24 a start of the PHLIC II Examination, if you know?

25     A.   I don't know for certain.  I would be
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 1 speculating to say yes.

 2     Q.   We talked yesterday about the fact that you

 3 have never seen before where you start a new examination

 4 while another one is pending.  Do you remember that?

 5     A.   Correct.

 6     Q.   Have you ever seen a situation where there is

 7 an overlap of two examinations before?

 8     A.   I don't recall.

 9     Q.   In other words, the Department examined the

10 same period of time more than once.  Have you ever seen

11 that before?

12     A.   I don't recall.

13     Q.   So you don't recall another instance where

14 something that like that has occurred during your

15 experience?

16     A.   Correct.

17     Q.   Is it fair to say that the 2006 Examination

18 began sometime in the Fall of 2006?  Is that correct?

19     A.   I do not remember the start date.

20     Q.   Would it be fair to say, though, that the

21 Department has had PacifiCare in back-to-back

22 examinations for the last four years?

23     A.   I don't know.

24     Q.   I tried to do a graphic illustration to sort of

25 reflect the different Examinations.  I would like to put
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 1 that in front of you and see if we can get any traction

 2 on that.

 3          MR. VELKEI:  I would like to mark it as 5384.

 4          MR. STRUMWASSER:  At some point we are going to

 5 object to the relevance of this.  I don't understand

 6 there to be any relevance to how often or how long they

 7 have been examined.

 8          THE COURT:  5384 is CDI Market Conduct Exam

 9 timeline.

10          (Exhibit 5384 marked for Identification.)

11 BY MR. VELKEI:

12     Q.   I have tried to illustrate the various

13 examinations that the Department has subjected

14 PacifiCare to in the last four years.

15          So the first 2006 MCE, those periods are

16 correct; right?

17     A.   Correct.

18     Q.   Then we have an overlap with the 2007 MCE that

19 went through May 31st, 2007; correct?

20     A.   The 2006, I am not sure if it ended 6/22.  So I

21 don't know what the end date is.

22          THE COURT:  This doesn't show overlap.

23          MR. VELKEI:  I have this chart, and to make it

24 accurate, we'll submit it with the revisions.  It would

25 be appropriate to maybe draw a line here.
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 1          I will show it to you when I am done, Ms.

 2 David.

 3          So to more accurately reflect the lay of the

 4 land, we would include a reference here to June 30th,

 5 2006; right?

 6          MR. STRUMWASSER:  Objection; irrelevant.  If

 7 you are going to give her an exhibit, let's have an

 8 exhibit.

 9          THE COURT:  Well, you have drawn beautiful

10 things on the board.  I am going to allow it.

11 BY MR. VELKEI:

12     Q.   2006 MCE ends on June 30th, 2006; correct?

13     A.   Correct.

14     Q.   You see where the overlap is reflected where

15 the 2007 MCE begins during that same period?

16     A.   Correct.

17     Q.   And it extends through May 31st, 2007; correct?

18     A.   Correct.

19     Q.   Then the CDI initiated a new examination that

20 began literally the next day on June 1st, 2007 going

21 forward; correct?

22          MR. STRUMWASSER:  You mean the window period

23 commenced?

24          MR. VELKEI:  The window period commenced.

25          THE WITNESS:  I don't recall the window period
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 1 of the 2009 Exam, but I do know there was another exam.

 2 BY MR. VELKEI:

 3     Q.   Does this sound about right?

 4     A.   Could be.

 5          MR. STRUMWASSER:  Objection.  No foundation.

 6          THE COURT:  Sustained.

 7 BY MR. VELKEI:

 8     Q.   Just so we are clear, you are the supervisor on

 9 the 2009 MCE?

10     A.   Correct.

11     Q.   And you aware that the 2009 MCE goes back to

12 the first few months of 2006; correct?

13     A.   Correct.

14     Q.   Have you ever seen a situation where the

15 Department has conducted two separate examinations of

16 the same period of time?

17          MR. STRUMWASSER:  Objection; irrelevant.

18          THE COURT:  Overruled.

19          THE WITNESS:  Not that I recall.

20 BY MR. VELKEI:

21     Q.   Arguably, wouldn't it even be an overlap of

22 three separate examinations if we include the overlap of

23 2006 and 2007?

24     A.   Yes, there would be an overlap.

25     Q.   Have you ever in your experience as an examiner
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 1 at the Department seen a situation like this one where

 2 one company has been subjected to this many

 3 examinations?

 4     A.   I don't recall.

 5     Q.   You can't recall a situation like it?

 6     A.   No.

 7          THE COURT:  The 2009, does it include the 2007

 8 period or does it skip over it?

 9          MR. VELKEI:  It skips over it.  It goes back to

10 the first six months of '06. jumps over the 2007 MCE and

11 picks up again at June 1st.

12          THE COURT:  Does it go to June 30th or to

13 June 22nd as it shows on that?

14          MR. VELKEI:  Forgive me.  We'll re-draw this

15 and re-submit it.  MCE period one goes through June 30.

16          THE COURT:  The 2009, does it go from 6/1 to 22

17 as it shows, or does it go to the 30th?

18          MR. VELKEI:  I have to check, your Honor.  It

19 goes to sometime at the end of the June.  We'll do a new

20 slide over the lunch break and take it up then.

21 BY MR. VELKEI:

22     Q.   This kind of back-to-back examinations is

23 particularly unusual given the size of the PHLIC PPO

24 business; isn't that correct, Ms. David?

25          MR. STRUMWASSER:  She testified she doesn't
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 1 know of any --

 2          THE COURT:  Sustained.

 3 BY MR. VELKEI:

 4     Q.   In terms of PPO health insurers in California,

 5 focussing on the size of PHLIC PPO, how does it relate

 6 to its other competitors within the market?

 7     A.   I don't have that data or statistic with me, so

 8 I couldn't tell you.

 9     Q.   Would you agree that it is relatively a small

10 piece of the business?

11     A.   I don't know.

12     Q.   Can I get agreement with you at a minimum that

13 the Company has been under some form of examination from

14 the Department for the last four years?

15     A.   Yes.  On the window periods, yes.

16          MR. VELKEI:  This is a good place to break.  I

17 am almost done.  I will fix this chart over lunch and

18 then probably only have forty to 45 minutes.

19          (Luncheon recess.)

20 BY MR. VELKEI:

21     Q.   Before I ask you any questions about the chart,

22 I wanted to ask you what the periods are at issue in the

23 2009 Exam so we are all on the same wavelength.

24          MR. VELKEI:  I would like to mark as 5385 a

25 copy of the Notice of Exam for the 2009 MCE.
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 1          THE COURT:  Can't we get a stipulation about

 2 what the time is without getting extra things in the

 3 record?

 4          Show it to Mr. Strumwasser, or to me.

 5          So you are now saying that the 2009 runs from

 6 June 1st, 2006 to June 22nd, 2006 and then picks up back

 7 at 6/1, 2007, and extends to April 1, 2009.

 8          MR. VELKEI:  Exactly.

 9          THE COURT:  Is that correct, Mr. Strumwasser?

10          MR. STRUMWASSER:  Obviously we have an

11 objection to the relevance.

12          THE COURT:  I understand that.

13          MR. STRUMWASSER:  We stipulate that that is the

14 period.

15          MR. VELKEI:  I will show this to the witness to

16 refresh her recollection.

17          THE COURT:  You can show the witness anything

18 to refresh her recollection, but if Mr. Strumwasser is

19 willing to stipulate to it, then it is a fact.

20 BY MR. VELKEI:

21     Q.   Just to close the loop, does that refresh your

22 recollection as to what the periods are in question?

23     A.   Yes.

24     Q.   So does 5384, the chart reflected on the screen

25 and of which I have given you a copy, does that



11606

 1 accurately reflect the periods of the 2009 MCE?

 2     A.   Yes.

 3     Q.   Does that more accurately reflect the number of

 4 exams and window periods at issue?

 5     A.   Yes.

 6     Q.   Focussing on the period of time 6/1, 2006

 7 through 6/30, 2006, that same period has been examined

 8 two separate times in three different exams?

 9     A.   Yes.

10     Q.   Can you put the agenda back in front, the 5185,

11 Ms. David.  Now I understand your testimony to be that

12 this was something that was prepared by Mr. Dixon; is

13 that correct?

14          MR. STRUMWASSER:  I don't think that correctly

15 characterizes her testimony.

16          THE COURT:  No, I don't think she said that.

17          MR. VELKEI:  I am going to show you an email

18 that may refresh your recollection as to who prepared

19 this document.  Let's mark it as 5385.

20          THE COURT:  Is this one we should check to see

21 we don't have it already.

22          MR. VELKEI:  If you don't mind.

23          THE COURT:  It is a set of emails with the top

24 date of November 8, 2007, but we are looking to see if

25 it is a duplicate.
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 1 BY MR. VELKEI:

 2     Q.   I have one more question on 5384.  Have you

 3 ever seen a situation where the Department has gone back

 4 and re-examined periods of time in subsequent exams?

 5          MR. STRUMWASSER:  I think that was asked and

 6 answered, too.

 7          THE COURT:  I think she said she hadn't.  Is

 8 that right?

 9          THE WITNESS:  Correct.

10          THE COURT:  All right.  Let's move on.

11          MR. STRUMWASSER:  It appears to be embedded in

12 154.

13          MR. VELKEI:  We can use this one, your Honor.

14          THE COURT:  Okay.

15          MR. STRUMWASSER:  It is a different Bates

16 number.

17 BY MR. VELKEI:

18     Q.   I am going to give you my copy.  I am really

19 just asking you if this refreshes your recollection that

20 you were the one who, in fact, prepared the agendas?

21          If you can go back a page or two, in particular

22 it is an 11/8, 2007 email from Ms. David to Mr.

23 Valenzuela.  This is from you to Mr. Valenzuela saying

24 that Coleen, I believe that would be Ms. Vandepas, is

25 working on an agenda.  Do you see that?



11608

 1     A.   Yes.

 2     Q.   You say, "We will email it to you for

 3 distribution on 11/07."  Does this refresh your

 4 recollection as to what it was that was actually sent to

 5 PacifiCare?

 6     A.   No.

 7          MR. VELKEI:  I have no further questions at

 8 this time, your Honor.

 9                     CROSS-EXAMINATION

10 BY MR. STRUMWASSER:

11     Q.   Ms. David, you recall some questions this

12 morning about the Public verses the Confidential

13 Reports?

14     A.   Yes.

15     Q.   And you made reference this morning to

16 procedures for determining what goes into which report;

17 correct?

18     A.   Correct.

19     Q.   Under the procedures that were in effect for

20 the Market Conduct Exam in '07, would a given violation

21 go into one report or the other report, or would those

22 procedures allow a violation to go into both reports?

23     A.   We do not double-cite.  So a violation would

24 either go into the Confidential Report or the Public

25 Report.
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 1     Q.   Now, the SBC 367 requirements include

 2 acknowledgment and late pay and all that, those are

 3 specific to health care; right?

 4     A.   Yes.

 5     Q.   Health care insurance; right?

 6     A.   Yes.

 7     Q.   So when you are examining a health care

 8 insurer, do you go straight to the SBC 367 requirements,

 9 do you start with the 790.03 requirements or what?

10     A.   We look to the specific statute.

11     Q.   In this case that would be?

12          MR. VELKEI:  In what case?  Vague.

13 BY MR. STRUMWASSER:

14     Q.   In the case of a health insurer, it would be

15 the 367 ones?

16     A.   Yes, it would be the 367.

17     Q.   When you found an SBC 367 violation, which

18 report would you cite it in, did you cite it in?

19     A.   We would cite those statutes in our

20 confidential.

21     Q.   And that was consistent with the way you did

22 other health insurer exams at the time?

23     A.   That is consistent with our procedures.

24     Q.   Then in preparing the report for a health

25 insurer, was it your procedure to go back and consider
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 1 adding violations from the Confidential Report into the

 2 Public Report?

 3     A.   No.

 4     Q.   So is it fair to infer from what you just said

 5 that you and your colleagues made a determination

 6 whether any of the violations cited in the Confidential

 7 Report were cited in the 790.03?

 8     A.   Please repeat.

 9     Q.   Sure.  Would it be fair to say that in issuing

10 the Public Report, that you made a determination, you

11 actually consciously considered whether to include the

12 violations in the Confidential Report in the Public

13 Report?

14          MR. VELKEI:  Objection; vague.

15          THE COURT:  Did you understand the question?

16          THE WITNESS:  Yes.

17          THE COURT:  Okay.

18          THE WITNESS:  It was our procedure to do two

19 separate reports.

20 BY MR. STRUMWASSER:

21     Q.   So you never contemplated bringing violations

22 out of the confidential report into the public report?

23     A.   Correct.

24     Q.   This procedure not to double count, was that a

25 procedure just for the PacifiCare Exam or a procedure
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 1 for all health care insurers?

 2     A.   For all examinations, yes.

 3     Q.   Ms. David, in determining or converting from

 4 working days to calendar days, do you understand that to

 5 be a conversion for all companies?

 6     A.   No, I understand it to be company-specific.

 7     Q.   Why?

 8     A.   Because some companies may have a four-day work

 9 week, another company may have a six day work week.

10     Q.   So a company that had a six-day work week would

11 require fewer calendar days to get to 30; right?

12     A.   Correct.

13     Q.   Did you in 2007 have any understanding of how

14 many calendar days there were for a PHLIC 30 work days?

15     A.   Yes, it was my understanding it was 42.

16     Q.   What was the basis of that understanding?

17     A.   My understanding was it came from the examiner

18 in charge Coleen van.

19     Q.   What did she tell you with respect to 42

20 calendar days?

21     A.   She said that the Company was performing

22 calculations based on 42 working days.

23     Q.   Did you ever investigate whether PHLIC worked

24 weekends during this period?

25     A.   No.
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 1     Q.   If you had and you determined, for example,

 2 that PHLIC had a seven-day work week, would you have

 3 changed the 42 to a smaller number?

 4     A.   Yes.

 5     Q.   Mr. Velkei gave you a hypothetical regarding

 6 acknowledgments.  And I want to give you a hypothetical

 7 to have verify your position.

 8          If a provider submits a paper claim, a health

 9 insurer does not pay that paper claim within 15 working

10 days, is it possible for the health insurer to

11 acknowledge that claim without sending a letter?

12     A.   No.  It would have to be acknowledged by paper.

13     Q.   Is that the way the Field Claims Bureau has

14 consistently applied 10133.66(c)?

15     A.   Yes.

16     Q.   How long has that been the understanding of

17 your Bureau?

18     A.   As long as I can remember.

19     Q.   Now assuming for the moment that there were

20 circumstances where a claim might be acknowledged by

21 telephone.  What is your position on how an insurer

22 would acknowledge a claim by phone?

23     A.   The insurer would have to telephone the

24 provider.  The provider would not telephone the Company.

25     Q.   Why is?
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 1     A.   That is because it is our interpretation that

 2 the insurance company must take an affirmative act to

 3 acknowledge receipt of that claim.

 4     Q.   Has your Bureau ever taken the position that

 5 giving providers a toll free number to call and find out

 6 about a claim constitutes provider acknowledgment?

 7     A.   No.

 8     Q.   Mr. Velkei asked you whether you ever

 9 investigated during the 2006 exam, the phone system.  Do

10 you recall that?

11     A.   Yes.

12     Q.   Is this the Referral in which you asked the

13 Company what measures were taken to assure compliance

14 with 10133.66(c)?

15     A.   Yes.

16     Q.   You quoted the statute there?

17     A.   Yes, I quoted it, yes.

18     Q.   Does PHLIC refer in its response to  telephonic

19 acknowledgment?

20     A.   No.

21     Q.   To the best of your knowledge, did PHLIC ever

22 supplement this initial referral response, Exhibit 113

23 with any additional response regarding means of

24 acknowledgment or telephone acknowledgment?

25     A.   No.
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 1     Q.   No, it did not?

 2     A.   No, it did not.

 3     Q.   Mr. Velkei asked you some questions yesterday

 4 about the decision to conduct an electronic review of

 5 files.  What is the difference between sample files and

 6 an electronic review?

 7     A.   An electronic review reviews a large population

 8 for a limited number of violations. Here the examiner

 9 would actually pick up the file and review for citations

10 and it could generate more violations than an electronic

11 review.  But the process is slower because we are

12 looking at one file at a time.

13     Q.   By more violations, you are talking about a

14 broader range of violations?

15     A.   A broader range, yes.

16     Q.   You did both electronic and sample analysis in

17 the 2007 for PacifiCare; right?

18     A.   Yes.

19     Q.   Did the sample analysis replace the electronic

20 analysis?

21     A.   No.

22     Q.   Did the electronic analysis replace the sample

23 analysis.

24     A.   No.

25     Q.   Where does the Department ask the for the data
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 1 that are used in electronic analysis?

 2     A.   In our Coordinator's Guide questionnaire.

 3     Q.   Now, was the data that was produced in response

 4 to the data call in the Coordinator's Guide in this

 5 exam, the 2007 PHLIC Exam, was that data also used in

 6 connection with the sample analysis?

 7     A.   Yes.

 8     Q.   How?

 9     A.   We took the whole population of a particular

10 category and then we took a sampling to determine -- I

11 think our sample size was 70, to select file number

12 four, file number 27.

13     Q.   And to do that you needed the enumeration of

14 the entire population?

15     A.   Correct.

16          MR. STRUMWASSER:  I am going to show the

17 witness a copy of 105 in evidence.  I am going to do

18 better than that.  I have an exact exhibit.

19          THE COURT:  There is 105 and 106, 107, 108.

20          MR. STRUMWASSER:  Right.

21 BY MR. STRUMWASSER:

22     Q.   Ms. David, turn to Exhibit 105, if you would,

23 for a second.  Do you have it there?

24     A.   Yes.

25     Q.   What is this?
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 1     A.   This is a Coordinator's Information Guide which

 2 we send to the insurance company.

 3     Q.   In this case it was used for the '07 PHLIC

 4 Exam?

 5     A.   Correct.

 6     Q.   Turn to page 4711.  We have here a five-page

 7 document within the Coordinator's Information Guide;

 8 correct?

 9     A.   Yes.

10     Q.   What is this document?

11     A.   This is our data call request.

12     Q.   Sometimes called a claims questionnaire?

13     A.   Yes.

14     Q.   Is a document such as Exhibit 105 routinely

15 used at the beginning of a Market Conduct Exam?

16     A.   Yes.

17     Q.   Does the standard Coordinator's Guide routinely

18 contain an operations questionnaire?

19     A.   Yes.

20     Q.   Would you identify for the Judge as best you

21 can recall which of the items in the claims operations

22 questionnaire starting on 4711 were specifically

23 inserted for the PacifiCare Exam as opposed to coming

24 from the template?

25     A.   In item 1. b. we are asking for provider
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 1 appeals, patient appeals, pre-ex conditions

 2 investigations.

 3          In 1. d. we are asking for the name of a

 4 provider, provider's number, providers information

 5 there.

 6          In 1. e. we are asking for a list of PPO

 7 contracts in effect during the review period and

 8 provider information there.

 9          In 1. g. we are also asking for a list of

10 California disputes filed by providers during the review

11 period.

12     Q.   So as you sit here today, those are the ones

13 you recall having added for the PacifiCare exam?

14     A.   Yes.

15     Q.   Why did you add provider dispute information to

16 the data call in '07?

17     A.   This was a targeted exam because we had

18 received some excessive complaints on provider issues.

19     Q.   Take a look at Exhibit 107.  On the second

20 page, item number one.  "The revised group claims data

21 spreadsheet (DVD+RW) provided to the CDI on August 23,

22 2006 indicates one million plus" -- and there is a

23 number in parenthesis -- "paid claims within the window

24 period of 6/12/06-5/31/07."

25          Does this refer to the groups claims paid data
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 1 that CDI analyzed using the ACL program?

 2     A.   Yes.

 3     Q.   Was the data provided to CDI by PHLIC on a CD?

 4     A.   Yes.

 5     Q.   Who at CDI received the CD?

 6     A.   The Examiner in Charge, Coleen Vandepas.

 7     Q.   What did she do with it?

 8     A.   She gave it to me.

 9     Q.   What did you do with it?

10     A.   Gave it to Derek Washington to analyze.

11     Q.   Did he return it to you?

12     A.   Yes, he did.

13     Q.   What did you do with it?

14     A.   I filed it in our working papers.

15     Q.   Have you caused a copy to be made of this

16 revised group claims paid data?

17     A.   Yes.

18          MR. STRUMWASSER:  I would like to have marked

19 next in order a CD, which the witness will testify in a

20 moment is a copy of the data that she has described in

21 the Referral.

22          THE COURT:  This is 781.

23          (Exhibit 781 marked for Identification.)

24 BY MR. STRUMWASSER:

25     Q.   These copies that I just distributed, those are
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 1 the ones that you provided to us and represent a true

 2 and correct copy of the claims category identified in

 3 paragraph number one of Exhibit 107?

 4     A.   Yes.

 5     Q.   In addition, did PHLIC provide a CD containing

 6 claims data for individual claims?

 7     A.   Yes.

 8     Q.   That also was received by Ms. Vandepas?

 9     A.   Correct.

10     Q.   Given to you, given to Mr. Washington and given

11 to you?

12     A.   Correct.

13     Q.   You put it in the file?

14     A.   In the work papers, yes.

15     Q.   And you have caused to have made copies of that

16 file as well?

17     A.   Correct.

18          MR. STRUMWASSER:  I would like to put that in

19 as our next in order.

20          THE COURT:  782.

21          (Exhibit 782 marked for Identification.)

22          MR. VELKEI:  I would just ask -- and we are

23 going to verify the authenticity of this

24 independently -- but what is submitted to the Court have

25 some kind of label.



11620

 1          THE COURT:  Mine has a label.  At least one of

 2 them does.

 3 BY MR. STRUMWASSER:

 4     Q.   782, is that a true and correct copy of the

 5 independent claims data that you were provided by

 6 PacifiCare?

 7     A.   Yes.

 8     Q.   At various points PacifiCare has asked you

 9 about communications between you and representatives.

10 When the Department conducts a market conduct exam, does

11 it typically designate an employee contact?

12     A.   Yes.

13     Q.   Somebody on the Department side for

14 communications with the Company?

15     A.   Yes.

16     Q.   Why?

17     A.   That's so we can coordinate all of the

18 information between one person.  And generally the point

19 of contact is the Examiner in Charge, and in this case a

20 it was Coleen Vandepas.

21     Q.   So that was a practice that was used in this

22 exam as well?

23     A.   Yes.

24     Q.   I have questions regarding the relationship

25 between CDI and the DMHC respective exam and audit of
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 1 the two PacifiCare companies.

 2          Counsel used the phrase joint investigation.

 3 Is "joint investigation" a term that has a

 4 well-recognized meaning within the Department?

 5     A.   No.

 6     Q.   What does the phrase "joint investigation" mean

 7 to you in regard to the PacifiCare investigation?

 8     A.   Meaning the sharing of information between two

 9 state agencies.

10     Q.   So the sharing of information was the full

11 extent of the joint investigation by CDI and DMHC?

12     A.   Yes.

13     Q.   In what respects were the CDI exam and the DMHC

14 audit not joint?

15     A.   We examined two different companies.  We

16 examined an HMO company.  We examined an insurance

17 company.  We used our own statute and regulations in the

18 course of examination and we wrote our own separate

19 report.

20     Q.   What about decisions made on enforcement

21 action, were those made jointly or separately?

22     A.   Separately.

23     Q.   When CDI examiners were reviewing PHLIC claims

24 files, was anybody from DMHC present?

25     A.   No.
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 1     Q.   To the best of your knowledge, did DMHC ever

 2 see any PHLIC claim files?

 3     A.   No.

 4     Q.   When DMHC auditors were reviewing PCC claim

 5 files, did you send anybody from CDI to participate?

 6     A.   No.

 7     Q.   So far as you know, did any CDI examiner ever

 8 see any PCC claim file?

 9     A.   No.

10     Q.   Going in we saw some correspondence indicating

11 that you being the Department had an expectation that

12 you were going to encounter similar violations to what

13 DMHC were finding; right?

14     A.   Yes.

15     Q.   Why was that expectation your expectation going

16 in, your Department's?

17     A.   Because we had received provider complaints and

18 DMHC handled provider issues.  DMHC had advised us there

19 were cotract loading issues and we expected to see the

20 same.

21     Q.   The fact of cotract loading issues, that is

22 something that you learned from DMHC; is that right?

23     A.   I believe so.

24     Q.   Coming out of the exam you and DMHC found

25 different violations; right?



11623

 1     A.   Correct.

 2     Q.   Can you identify some of the violations that

 3 CDI cited PHLIC for that DMHC did not cite PCC for?

 4     A.   Acknowledgment was one.  That is the only thing

 5 that is coming to mind right now.  I think pre-existing

 6 conditions was another --

 7     Q.   Are you including COCC in that?

 8     A.   Yes, COCC.

 9     Q.   What about with regard to the notice of

10 policyholder and members?

11     A.   Yes.  Some issues with the EOPs and EOBs.

12     Q.   To the best of your knowledge, did DMHC cite

13 PCC for any deficiencies in the contents of their claim

14 files?

15          MR. VELKEI:  Objection; vague.

16          MR. STRUMWASSER:  Of the PCC claim files.

17          THE COURT:  Ill allow it.

18          If you know.

19          THE WITNESS:  I don't know.

20 BY MR. STRUMWASSER:

21     Q.   CDI did cite PHLIC for deficiencies in PHLIC

22 claim files; right?

23     A.   Yes.

24     Q.   Do you have your copy of 5183.  5183 is the

25 email from Mr. Dixon to you about having enough time.
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 1     A.   Yes.

 2     Q.   I want to ask you some questions about the time

 3 pressures you express here.  Aside from the PHLIC Exam,

 4 in general what is the main effect of having time

 5 pressure on a Market Conduct Exam?

 6          MR. VELKEI:  Objection; vague.

 7          THE COURT:  If you know.

 8          THE WITNESS:  When there are pressures and we

 9 have to get it out quickly, we are not given enough time

10 to thoroughly review files and we could potentially find

11 more violations if we have more time.

12 BY MR. STRUMWASSER:

13     Q.   What is the principal effect in general on

14 Market Conduct Exams?

15          MR. VELKEI:  It calls for speculation, your

16 Honor.  The witness said it could cause more additional

17 violations.  There is no real basis.

18          THE COURT:  I will allow it.

19          THE WITNESS:  When we are under a tight

20 timeline, that doesn't give us as much time as we would

21 normally have to thoroughly review files for potential

22 violations.

23 BY MR. STRUMWASSER:

24     Q.   Is it common to have a deadline for completing

25 a Market Conduct Exam?
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 1     A.   Yes.

 2     Q.   Now, specifically with respect to 5183 you say,

 3 "There are many outstanding issues in which we have no

 4 real Company response or resolution."

 5          Do you see that?

 6     A.   Yes.

 7     Q.   Were you finding some of PacifiCare's responses

 8 difficult to understand?

 9     A.   Yes.  I would have liked some follow-up on

10 responses we had received.

11     Q.   Did you feel that the Company's responses were

12 sometimes incomplete?

13     A.   Sometimes, yes, there were follow-ups.

14     Q.   What was the effect of the time constraints on

15 your ability to pursue those follow-ups?

16     A.   We didn't have any time.  We had a deadline to

17 meet.

18     Q.   Then you go on to say, "We are drawing

19 conclusions based on many initial responses (to

20 referrals, claims,  operations questionnaire, meetings

21 in which documentation was provided at a later date)

22 since we do not have time for follow-up clarification."

23          Sitting here today would you agree that the

24 time constraints limited your ability to follow up

25 during the referral process?
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 1     A.   Yes.

 2     Q.   So what is the effect of not having enough time

 3 to follow up during the referral process?

 4          MR. VELKEI:  Calls for speculation.

 5          THE COURT:  Overruled.

 6          THE WITNESS:  The effect is we had to write up

 7 our findings and submit them in the Draft Report.

 8 BY MR. STRUMWASSER:

 9     Q.   So is it fair to say that you were relying on

10 the draft report and response process to get the

11 information you otherwise would have gotten in

12 referrals?

13     A.   Correct.

14     Q.   Ms. David, so far as you know, did PacifiCare

15 ever request any additional time beyond the standard 30

16 days to respond to the Draft Report?

17     A.   No.

18     Q.   Back to Exhibit 107 from our old packet.  Mr.

19 Velkei asked you questions about some of the numbers in

20 this exhibit, and I would like to go over some of the

21 numbers with you.

22          The Company Response on 4006 starts with

23 paragraph number one.  "Out of the 14,011 claims, 4,642

24 were claims where the entire allowable amount was

25 applied to the deductible.  Therefore, there was no
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 1 payment made to the provider and interest was not due."

 2          Do you see that?

 3     A.   Yes.

 4     Q.   Now what part of the CDI Referral did you

 5 understand this paragraph to be responding to?

 6     A.   Claims that did not include interest.

 7     Q.   Did you understand this part of the Response to

 8 be CDI's understanding regarding late paid claims?

 9     A.   No.

10     Q.   Take a look at Exhibit 108 in your packet.

11 This is an additional Response provided by the Company

12 to the same Referral?

13     A.   Yes.

14     Q.   Did you understand any part of this Response,

15 this resubmission to be addressing CDI's finding on the

16 number of late paid claims as opposed to claims paid

17 without interest?

18     A.   No.

19     Q.   Now with respect to the 4,642 that were applied

20 to the deductibles, what did you do in your Draft Report

21 with that number for purposes of failure to pay interest

22 citations?

23     A.   I don't remember.

24     Q.   Do you know what you did with it for the

25 purposes of the Final Report?
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 1     A.   We accepted the Company's numbers.

 2     Q.   Sitting here today, what is the Department's

 3 position on whether those 4,642 claims needed to be paid

 4 within 30 working days?

 5     A.   They needed to be paid within 30 working days.

 6     Q.   And you cited them for that in the '07 Report;

 7 right?

 8     A.   Yes.

 9     Q.   Now I would like to direct your attention to

10 the 3,570 recovery request claims.  Back on Exhibit 107

11 at the bottom the page, "3,570 were claims were a

12 recovery request and the claims were entered as a

13 "no-pay", therefore no interest was due."

14          What do you understand this sentence to mean?

15     A.   I didn't understand it.

16     Q.   Was there anything in there that told you or

17 suggested to you that these 3,570 claims were not really

18 claims on PacifiCare at all but were payments made to

19 the Company?

20     A.   No.

21     Q.   Did you understand PHLIC to be saying these

22 were claims being made to providers demanding payment to

23 PHLIC?

24     A.   No.

25     Q.   3,570 were claims with a recovery request.
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 1 What did you get from that?

 2     A.   Nothing.

 3     Q.   On exhibit 108, on the second page under

 4 resubmission response, the Company is further discussing

 5 the term "no pay"; right?

 6     A.   Correct.

 7     Q.   We have there a long paragraph which I will not

 8 burden everybody with, but it starts with "Claims that

 9 are reprocessed where an overpayment is discovered," and

10 so on.

11          And then it talks about suppresses a check for

12 EOP.  And it talks about recovery request sent to the

13 recovery team and they generate a letter.

14          The final sentence is, "That is why the report

15 showed a payment to the provider because of the data

16 fields that were selected for the report."

17          Did this response clarify in your mind the

18 3,570 claims were not claims to PHLIC at all?

19     A.   No.

20     Q.   Could you tell from the Company's Resubmission

21 Response that these so-called claims were entered in

22 PHLIC's spreadsheet that were entered as no-pay weren't

23 claims but actual payments made to the company?

24     A.   No.

25     Q.   Mr. Velkei asked you about whether you got
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 1 involved in corrective actions.  Do you remember that?

 2     A.   Yes.

 3     Q.   You testified that you cited the need for

 4 corrective actions in your referrals; correct?

 5     A.   Correct.

 6     Q.   Do you remember Mr. Velkei showing you Exhibit

 7 5052.  The first full paragraph -- the paragraph that

 8 starts, "The group paid claims within the window," do

 9 you see that?

10     A.   Yes.

11     Q.   Do you see any reference in that paragraph to

12 requiring PacifiCare to take corrective action?

13     A.   Yes.

14     Q.   Would you read to the Court what the reference

15 is?

16     A.   "On 9/7/07 a Referral was sent to the Company

17 requesting the issuance of interest payments with

18 supporting documentation."

19     Q.   If we look now at Exhibit 108 in evidence, is

20 that the 9/7/7 referral to which you are referring?

21     A.   Yes.

22     Q.   Where does the call appear for corrective

23 action in 108?

24     A.   Item number one, about the third sentence, it

25 says, "Please review these claims and pay the interest
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 1 owed.  Provide evidence of payment via a spreadsheet

 2 indicating date interest payment issued.  Include sample

 3 EOB, cover letter and any other documentation pertaining

 4 to these interest payments.  Also provide an explanation

 5 as to why no interest was included when these claims

 6 were over 30 working days of receipt and what future

 7 action will be taken to assure future compliance."

 8     Q.   In addition to referrals, is corrective action

 9 a topic of discussion in entrance interviews?

10     A.   Yes.

11     Q.   What is that?

12     A.   Generally when we are explaining our process,

13 that we use referrals to ask questions, we ask that the

14 Company provide complete responses.  And if it an

15 instances of examiner oversight or examiner error, we

16 still want corrective action.

17     Q.   In the ordinary course of the market conduct

18 exams, does CDI tell the insurer how to take corrective

19 action?

20     A.   No.

21     Q.   Why?

22     A.   Because that is not our procedure or our role

23 to do that.

24          THE COURT:  Anything further?

25          MR. VELKEI:  Yes, Your Honor.



11632

 1                   REDIRECT EXAMINATION

 2 BY MR. VELKEI:

 3     Q.   Let's start with the acknowledgment.

 4          MR. VELKEI:  For 781 and 782 we want to make

 5 sure the record is clear that this is confidential

 6 information.  We would like to affix some sort of

 7 confidentiality stamp.  And if there is an issue about

 8 that, we can take it up.  But it is our view that this

 9 is confidential subject to further order of the Court.

10          MR. STRUMWASSER:  No objection to putting them

11 in envelopes.

12 BY MR. VELKEI:

13     Q.   Are you changing your testimony from this

14 morning with regard to application and interpretation of

15 the statute?

16     A.   I don't remember what I said this morning.

17     Q.   So you don't know one way or another?

18     A.   I don't remember what I said.  I don't

19 remember.

20     Q.   It is now your testimony this afternoon that

21 where you have a paper claim that is not paid within 15

22 working days, you would have to acknowledge receipt of

23 that claim with a letter.  Is that now your testimony

24 this afternoon?

25     A.   Yes.  This morning we didn't talk about paper
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 1 claims.

 2     Q.   Okay.  I tend to disagree, but we'll take that

 3 up at a different time.

 4          Your testimony is paper claims submitted, not

 5 paid within 15 working days, there has to be a written

 6 acknowledgment letter evidencing receipt?

 7     A.   Yes.

 8     Q.   Can you show me language in the statute that

 9 says that?

10     A.   That is just our procedure.

11     Q.   No.  I don't know what your procedure is.  I

12 have been trying to figure that out for nine months.

13          I am focussing on the statute, and I am asking

14 if there is anything in the statute that says that?

15          MR. STRUMWASSER:  I do think that is unfair.

16 It is not fair to ask a lay witness to dissect --

17          THE COURT:  I agree.  Sustained.

18          You are going to have to convince me one way or

19 the other.  I see what it says.  That's their policy.

20 Let's move on.

21          MR. VELKEI:  I don't understand that there is

22 that policy.

23          THE COURT:  That's what she just said.  You can

24 ask her about the policies, not about the interpretation

25 of the statute.  I have had enough of that.
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 1          MR. VELKEI:  How about a different question,

 2 your Honor, which would be --

 3          THE COURT:  You can you try another question.

 4 BY MR. VELKEI:

 5     Q.   Paper claims submitted not paid within 15

 6 working days, is it your review that the statute doesn't

 7 permit an alternative form of acknowledgment other than

 8 a letter?

 9     A.   It needs to be acknowledged in that same

10 manner.  So if it was submitted by paper, it needs to be

11 acknowledged by paper.

12     Q.   So you don't think that you can utilize

13 alternative methods as referenced in the statute for a

14 paper claim?

15     A.   Correct.

16     Q.   It is the policy of the Department that this is

17 how that statute should be interpreted.  What is that

18 based upon, Ms. David?

19     A.   It is based on the direction that I have been

20 given by my bureau chief.

21     Q.   Just so we are clear, there is no written

22 policy within the Department that memorializes what you

23 just testified to; correct?

24     A.   Correct.

25     Q.   So you are now saying that you got that from
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 1 Mr. Dixon?

 2     A.   Yes, that is our FCB policies.

 3     Q.   So Mr. Dixon told you what the policy with

 4 regard to this issue is?

 5     A.   I don't know if he told me specifically, but I

 6 would get my direction from him.  I don't recall a

 7 specific conversation.

 8     Q.   So you don't recall Mr. Dixon ever having told

 9 you that the interpretation that you testified is, in

10 fact, the policy of the Department?

11     A.   No, that is not what I said.

12     Q.   Do you remember such a conversation?

13     A.   I know that our policy on all the exams that I

14 have been on is to -- if a claim is submitted by paper,

15 that we expect a written acknowledgment.

16     Q.   What are you basing that testimony on?  The

17 existence of this policy, what are you basing that on,

18 Ms. David?

19     A.   It is just our procedure.  I don't know.  It is

20 a procedure that is not written.  I don't think it is in

21 our procedures manual, but on all the exams that I have

22 been on, that is our interpretation.

23     Q.   Okay, I want to just focus on what is you're

24 understanding other than you have always done it this

25 way.
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 1          What is your understanding that this is the

 2 policy of this department, do you remember a specific

 3 conversation with Mr. Dixon in this regard?

 4          MR. STRUMWASSER:  I think both of these

 5 questions were asked and answered.

 6          THE COURT:  We are not moving forward.  Go

 7 somewhere else.

 8 BY MR. VELKEI:

 9     Q.   To close the loop on this, did you speak to Mr.

10 Dixon at the lunch break about this issue?

11     A.   No.

12     Q.   Speak to anybody else at the Department about

13 this issue?

14     A.   No.

15     Q.   Is there anything in writing that you have

16 notified the insurers of that this is the official

17 policy of the Department?

18     A.   No.

19     Q.   Any regulation that has been promulgated that

20 supports this regulation?

21     A.   Not that I am aware of, no.

22     Q.   Now, we are talking about the telephone.  The

23 statement is you could acknowledge by telephone, the

24 insurer would have to telephone a provider directly.

25 What is that testimony this afternoon based on?
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 1     A.   Again, it is our position that the health

 2 insurer, the insurance company must take an affirmative

 3 position and pick up the phone and call as opposed to

 4 having the provider call in.

 5     Q.   This is based on your understanding of what the

 6 policy of the Department is?

 7     A.   That's correct.

 8     Q.   Not based on your interpretation of the

 9 statute?

10     A.   Correct.

11     Q.   That would be true also of this issue of having

12 to acknowledge a claim in writing if it is a payment is

13 not paid in 15 working days?

14     A.   Correct.

15     Q.   It is not based in the statute, but some policy

16 somewhere within the Department?

17     A.   It is my understanding, yes.

18     Q.   I think you said something to the effect, I

19 didn't get all the words down, the Bureau has never

20 taken the position that giving providers a toll free

21 number to call and find out whether a claim is

22 acknowledged.  I think what you were referring to that

23 the Department has never taken the position that it is

24 acceptable to give providers a toll free number to call

25 and find out whether a claim had been received.  Is that
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 1 your testimony?

 2     A.   You would have to read it back.  I don't

 3 remember.

 4     Q.   Let me just close the loop by saying that the

 5 Bureau isn't the final word on how to interpret the

 6 statute, it is the California legislature; correct?

 7          MR. STRUMWASSER:  Objection.

 8          THE COURT:  Sustained.

 9 BY MR. VELKEI:

10     Q.   You mentioned that this position was taken in

11 other examinations.  Have you cited other insurance

12 companies for failing to send acknowledgment letters?

13     A.   No, I haven't.  I haven't.

14     Q.   Is it your testimony then that every

15 examination you have done since 2007 you have seen that

16 the carriers of health insurance companies actually send

17 written acknowledgment letters?

18     A.   I believe so.

19     Q.   You believe so.  What is that based upon?

20     A.   I believe so.  I am trying to recall my last

21 health exam.  And I don't recall that violation being an

22 issue.

23     Q.   Is it fair to say that you are just not sure

24 one way or the other, Ms. David?

25     A.   Yes.
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 1     Q.   Exhibit 105, do you have a copy of that?

 2     A.   I'm ready.

 3     Q.   Can you show me where in Exhibit 105 the

 4 Department asked for whether each of the claims in the

 5 population had been contested or not?

 6     A.   That is not asked here.

 7     Q.   It wasn't asked in any of the data requests

 8 made by the Department; correct?

 9          MR. STRUMWASSER:  I don't think that goes to

10 any of the questions on cross.

11          THE COURT:  All right.  Move on.

12 BY MR. VELKEI:

13     Q.   You also testified that you saved the details

14 supporting your calculation of 37,238 claims paid after

15 30 working days.

16          MR. STRUMWASSER:  I don't think that was her

17 testimony.  I think she said she may have.

18          MR. VELKEI:  May have.

19 BY MR. VELKEI:

20     Q.   But we have a disk, 781, that shows up all the

21 backup for the 37,238, is that how you got to the

22 number; is that correct?

23          MR. STRUMWASSER:  I don't think there has been

24 any representation by this witness that that is all the

25 backup.
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 1 BY MR. VELKEI:

 2     Q.   Then what is 781?  What is reflected in here?

 3     A.   It is the revised population that the Company

 4 provided to us.

 5     Q.   I understood there was some relation to the

 6 37,238.  Is that not correct?

 7     A.   I would have to look back at the referral.

 8          MR. STRUMWASSER:  I think it is simpler than

 9 that.  The testimony is this is the disk received from

10 the Company.  So there ain't going to be any CDI

11 analysis on it.

12          THE COURT:  Pursuant to the request in that

13 referral?

14          MR. STRUMWASSER:  Yeah.

15          MR. VELKEI:  I am just asking her if there is

16 some relation to the 37,238.

17          MR. STRUMWASSER:  Some relation is vague and

18 ambiguous.

19          MR. VELKEI:  It sounds likes you are coaching

20 the witness.  If there is an objection, make the

21 objection, because she is looking to see if she can

22 answer the question.  And if she can't answer the

23 question, okay.  This is not rocket science.

24          THE COURT:  The disks were offered as to what

25 the Company gave to CDI in response to that request.
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 1          MR. VELKEI:  My only question is does this have

 2 any relation to 37,238 --

 3          MR. STRUMWASSER:  I will object to "any

 4 relation" as vague.

 5          THE COURT:  I will allow it.

 6          THE WITNESS:  This disk that was in evidence is

 7 what was provided to the Department by PacifiCare.

 8 BY MR. VELKEI:

 9     Q.   I am assuming you did have backup for the

10 37,238?

11     A.   What do you mean by "backup"?

12     Q.   Something to support the calculation.

13     A.   Yes, we have our working papers information.

14     Q.   If I run the data on 781, am I going to come up

15 with 37,238 claims paid after 30 working days or 40,808?

16          MR. STRUMWASSER:  Ambiguous.  Incomplete

17 hypothetical.

18          MR. VELKEI:  It is not a hypothetical.

19          MR. STRUMWASSER:  Then it is ambiguous as to

20 what means "run the data".  I have no doubt that you can

21 run data that can come up with any number you wanted.

22          The question is what exactly is he us for.

23          MR. VELKEI:  Is that an objection?

24          MR. STRUMWASSER:  Yes.  Ambiguous.

25          MR. VELKEI:  I will rephrase.
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 1 BY MR. VELKEI:

 2     Q.   If I use the data on this disk and I am looking

 3 for claims that were paid after 30 working days, am I

 4 going to come up with the number of 37,238 or 40,808?

 5 Which is it?

 6          MR. STRUMWASSER:  Objection.

 7          THE COURT:  Overruled.

 8          If you know.

 9          THE WITNESS:  I don't know.

10 BY MR. VELKEI:

11     Q.   Do you have a disk or anything that supports

12 the 37,238 calculation?

13     A.   I don't know.  I would have to go through my

14 list of documents that we have in our working papers.

15     Q.   Not aware of anything as you sit here today?

16     A.   Not aware of anything.

17     Q.   Over the course of the two days over the brakes

18 or over the evening, you didn't look into the issue at

19 all?

20     A.   No.

21     Q.   Now, the examiner or your lawyer asked you

22 about my reference to a joint investigation.  I actually

23 never used those words.  I asked you about a joint

24 action and whether the DMHC and the CDI were conducting

25 a joint action with respect to PacifiCare.
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 1     A.   Yes.

 2     Q.   They were, in fact, doing that; right?

 3     A.   Yes.  I know we were collaborating.  I don't

 4 know if it was going to be a joint action, but I know

 5 there was collaboration between the two agencies.

 6     Q.   The term "joint action" is actually a term that

 7 you used, right, Ms. David?

 8     A.   I may have.

 9     Q.   Put that up on the screen.  5379.  Take a look

10 at that, Ms. David.  "This exam is high profile and is

11 the subject of a joint action with the Department of

12 Managed Health Care."  That is your term?

13     A.   Yes.

14     Q.   So this was a joint action between the two

15 regulators; correct?

16     A.   Joint action to me meant sharing information.

17 Same thing as joint investigation.  I see action there.

18     Q.   Is that a yes.

19     A.   Yes.

20     Q.   Tight timeline could result in more violations;

21 is that your testimony?

22     A.   Yes.

23     Q.   It could also result in less violations;

24 correct?

25     A.   Yes.
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 1          MR. STRUMWASSER:  I think the phrasing of the

 2 question exactly reversed her testimony.

 3          MR. VELKEI:  Let me be more precise in my

 4 question.

 5          THE COURT:  Sure.

 6 BY MR. VELKEI:

 7     Q.   There was a discussion about when you have less

 8 time to prepare a report, what's the effect.  I think

 9 the question was, what is the principal effect.  I

10 understood your answer to be if we had more time, it

11 could result in more violations.

12          THE COURT:  That's what she said.

13 BY MR. VELKEI:

14     Q.   Right?

15     A.   Right.

16     Q.   If you had more time, it could also result in a

17 determination that there are less violations; correct?

18     A.   Correct.

19     Q.   Isn't that what happened in both the 2006 and

20 2007 Examinations?

21     A.   Less violations?

22     Q.   Yes.

23     A.   And we could have found more, yes.

24     Q.   You wound up concluding that there were less

25 violations that should have been charged in both the
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 1 2006 and 2007 examinations; correct?

 2          MR. STRUMWASSER:  I think that is ambiguous.

 3 It really is confusing.

 4          THE COURT:  That doesn't need to be established

 5 through this witness.  Move on.

 6          MR. VELKEI:  This is the supervising compliance

 7 officer.

 8          THE COURT:  I understand, but they accepted the

 9 Company's numbers in some areas and reduced the

10 violations.

11          MR. VELKEI:  I am just addressing the point

12 that was made that the impact, had they had more time,

13 they would have found more violations.

14          THE COURT:  Or found less violations.

15          MR. VELKEI:  The record suggests the opposite,

16 your Honor.

17          THE COURT:  She just said it.  Move on.

18 BY MR. VELKEI:

19     Q.   Let's go to 107.  14,011 claims where interest

20 was owed.  You were focussed on the referral responses

21 and you were asked whether you understood the responses

22 to be focussed on the bucket of claims where interest

23 was owed.  The bucket of claims that were found to be

24 paid after 30 working days.  Do you recall that?

25     A.   Yes.
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 1     Q.   It was your testimony that you were focussed on

 2 the bucket of claims where you thought there was

 3 interest owed, the Department thought there was interest

 4 owed; correct?

 5     A.   Yes.

 6     Q.   Just so we are what clear, though, those 14,011

 7 are a subset the 37,238?

 8     A.   Yes.

 9     Q.   It is your understanding that the reference to

10 overpayment request, you didn't know what that meant?

11          MR. STRUMWASSER:  That is ambiguous.  What she

12 said was that she didn't understand what the sentence at

13 the bottom of the screen meant.

14          MR. VELKEI:  That sounds the same to me.

15 BY MR. VELKEI:

16     Q.   Reference to 3,570 overpayment requests, you

17 didn't understand what was being referred to there?

18          MR. STRUMWASSER:  I object.  That

19 mischaracterizes the document.  The word "overpayment"

20 doesn't appear in that sentence.

21          THE COURT:  I can't see it from here.

22          MR. VELKEI:  Let me get it.  I am not trying to

23 muddy the record here.  Actually just trying to clarify

24 it.

25          It actually says "recovery requests".
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 1 BY MR. VELKEI:

 2     Q.   The Company provides a response to the referral

 3 that says "35,780 were claims were recovery requests and

 4 the claim was entered as a 'no-pay.'  Therefore, no

 5 there was due."

 6          So if I understand correctly, it was your view

 7 that you didn't understand what that meant?

 8     A.   Correct.

 9     Q.   If I understand correctly, looking at Exhibit

10 108, the Department actually asked for further response

11 on this referral?

12     A.   No.  This looks like the same set of questions

13 as in 107.  The Company just amplified its response.

14     Q.   And they were asked to do that by the

15 Department; correct?

16     A.   I don't recall.

17     Q.   Is it fair to say that nobody at the Department

18 asked PacifiCare what they meant by that reference to

19 the 3,570; correct?

20     A.   I don't recall.

21     Q.   But had the Department understood that, in

22 fact, those were situations where money was paid back to

23 PacifiCare by providers, you were in agreement with me

24 that that would have reduced the number of alleged

25 violations of 1013.13(a); correct?
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 1     A.   Yes.

 2     Q.   By that amount of you 5670?

 3     A.   Yes.

 4     Q.   To the extent that they were requests for

 5 return of monies by virtue of an overpayment, those

 6 shouldn't be counted as late pays within the

 7 Department's analysis; correct?

 8     A.   Yes.

 9     Q.   I just want to end then, if we can, on the

10 six-day work week verses the four-day work week.

11          Is it really your position, Ms. David, that the

12 statute applies different standards to different

13 companies based upon what their work week is?

14     A.   No.  The statute says working days.  So how do

15 you define working days.

16     Q.   But your interpretation that was testified to

17 this afternoon would basically create different

18 timelines for different companies; correct?

19     A.   Yes.  It is based on working days.  The working

20 days of the company.

21     Q.   So under that interpretation, a variety of

22 different companies would have different periods of time

23 in which to pay a claim?

24     A.   Correct.

25     Q.   Ms. David, what is that interpretation based



11649

 1 upon?

 2     A.   What interpretation?

 3     Q.   The one with the different times to pay claims

 4 under 10123.13(a)?

 5     A.   It is based on the statute of the different

 6 days.

 7     Q.   Is that the position of the Department that

 8 they apply different standards based upon the company

 9 they are auditing?

10     A.   That's how we interpret it in the Field Bureau.

11     Q.   So there is a policy that they apply different

12 time standards under 10123.13(a)?

13     A.   I don't understand.  Repeat your question.

14     Q.   I just want to understand the interpretation

15 that this 30 working days can be interpreted in a

16 variety of different ways depending on the company's

17 practice.  Is that the official policy of the Department

18 to interpret it that way?

19     A.   That is FCB procedure.

20     Q.   Is there anything in writing that says that?

21     A.   No.

22     Q.   So if I looked in the procedures manual, I

23 wouldn't see that?

24     A.   No.

25     Q.   So what do you base that on, Ms. David, the
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 1 existence of this policy?

 2     A.   On the statute that says working days.

 3     Q.   How many health insurance companies have a

 4 four-day work week.  Do you know of any?

 5     A.   No.

 6     Q.   How about ones with a six-day work week?

 7     A.   I don't know.

 8     Q.   Can you think of even one?

 9     A.   No.

10     Q.   Generally speaking then the health insurance

11 companies that the Department regulates operate on a

12 five-day work week?

13     A.   I don't know.  I don't know.

14     Q.   To the extent that companies operate on a

15 five-day work week, what is the standard of the number

16 of calendar days that the Department applies?

17     A.   I believe it is 42.

18     Q.   So when does 45 calendar days get applied?  How

19 many working days does there have to be in a week for 45

20 days to apply?

21     A.   I don't know.  I haven't figured out the math.

22     Q.   It is probably the case, wouldn't you agree,

23 Ms. David, that the Department has applied the 45-day

24 standard to companies with five-day work weeks?

25     A.   It could have been applied, yes.
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 1          MR. VELKEI:  No further questions.

 2          THE COURT:  Anything further?

 3          MR. STRUMWASSER:  No questions.

 4          THE COURT:  Thank you very much.

 5          May this witness be released.

 6          MR. VELKEI:  Yes, Your Honor.

 7          MR. STRUMWASSER:  Yes, Your Honor.

 8          (The proceedings were adjourned at 2:50 p.m.)
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 1 Monday, September 20, 2010           9:08 o'clock a.m.

 2                         ---o0o---

 3                   P R O C E E D I N G S

 4      THE COURT:  This is on the record before the

 5 Insurance Commissioner of the State of California in

 6 the matter of PacifiCare Life and Health Insurance

 7 Company.  This is OAH Case No. 2009061395, Agency

 8 No. UPA 2007-00004.

 9          Today's date is September 20th, 2010.  Counsel

10 are present.  Do we have a respondent today?

11      MR. KENT:  We will.  It's Mr. Jeff Toda, T-O-D-A,

12 and he's unfortunately stuck in transit but should be

13 here momentarily -- the Monday morning blues.

14      THE COURT:  Yes, we're here.  Got to give us

15 credit for that, right?

16          All right.  Go ahead and call your next

17 witness.

18      MR. KENT:  PacifiCare calls Lisa Lewan.

19      THE COURT:  All right.  Come forward, please,

20 right over here.

21          (Witness sworn)

22                        LISA LEWAN,

23          called as a witness by the Respondent,

24          having been first duly sworn, was

25          examined and testified as hereinafter
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 1          set forth:

 2      THE COURT:  Please be seated.  Please state your

 3 first and last name and spell them both for the record.

 4      THE WITNESS:  Lisa, L-I-S-A, Lewan, L-E-W-A-N as

 5 in Nancy.

 6      MR. KENT:  We have a new exhibit.  I believe it's

 7 5385?

 8      THE COURT:  It is.

 9      MS. ROSEN:  Your Honor, I might suggest we ask the

10 witness whether she'd like to redact the personal

11 information that's immediately under her name.

12      THE COURT:  Is that your personal address?

13      THE WITNESS:  Yes.

14      THE COURT:  Would you like to have that taken off

15 the document?

16      THE WITNESS:  Yes, please.

17      THE COURT:  All right.

18      MR. KENT:  Thank you.

19          (Respondent's Exhibit 5385, PAC0871635

20           marked for identification)

21      THE COURT:  5385 is the resume of Lisa M. Lewan.

22              DIRECT EXAMINATION BY MR. KENT

23      MR. KENT:  Q.  By whom are you currently employed?

24      A.  UnitedHealthcare.

25      Q.  Before UnitedHealthcare, you worked for
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 1 PacifiCare?

 2      A.  That's correct.

 3      Q.  And when did you start with PacifiCare?

 4      A.  April of 1987.

 5      Q.  The document that I showed you a moment ago

 6 that was marked as Exhibit 5385, is that a copy of your

 7 current resume?

 8      A.  Yes.

 9      Q.  Again, when did you start with PacifiCare?

10      A.  1987.

11      Q.  And I see you're in public -- or provider

12 relations presently.  About how long have you been

13 involved in some aspect of provider relations?

14      A.  Since 1991.

15      Q.  What's your current position?

16      A.  Director of provider relations for Southern

17 California.

18      Q.  If you could describe for us, generally

19 speaking, what are the responsibilities of the

20 PacifiCare provider relations team in Southern

21 California?

22      A.  To work collaboratively with our provider

23 network, with our medical groups, hospitals, and

24 individual physicians through problem resolution and

25 any, what we call, service model failures -- if they've
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 1 contacted our customer service area and have been

 2 unsuccessful, have gone through normal processes.

 3      Q.  So you assist providers with problems that

 4 aren't being handled or for whatever reason have not

 5 been resolved as part of the normal processes?

 6      A.  Correct.

 7      Q.  Is there also an education function of some

 8 sort that the provider relations team performs?

 9      A.  Yes.

10      Q.  Tell us about that, please.

11      A.  We work on a regular basis to provide

12 education, whether it's on our policy or procedures,

13 new benefits, things that might come out, on-line

14 information.  We go into the provider offices and

15 physician offices as well as the hospitals to further

16 educate them on overall operations of the plan and how

17 to collaborate with our organization.

18      Q.  I've asked you about your team generally.

19 Tell me a little bit about what you do as the director

20 of provider relations for the Southern California area.

21      A.  I do a lot of coaching and mentoring and work

22 with the staff.  I spend a lot of time out in the

23 provider offices with my staff, conducting education,

24 getting feedback from the providers to communicate that

25 internally, basically, a representative internally, as
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 1 a provider, to enhance the processes that we have.

 2      Q.  If there is such a thing as a typical work day

 3 for you, could you give us a sense of what that

 4 entails?

 5      A.  Every day is different.  Primarily it's

 6 working with the providers and the staff.  I'm

 7 providing guidance on any types of issues that may come

 8 up and actually going out, what we call, in the field

 9 to the provider offices, conducting meetings,

10 educational meetings, or collaboration in different

11 areas with the providers.

12      Q.  What's the geographic area that your team

13 covers?

14      A.  We handle all of Southern California -- San

15 Diego, Riverside, San Diego, Inland Empire area, Los

16 Angeles, the Central Coast, all the way up to Kern

17 County.

18      Q.  About how many people to you currently

19 supervise?

20      A.  31, 31 to 32.

21      Q.  Describe for us some of the different types of

22 providers that you and your team work with.

23      A.  We have three primary providers that we work

24 with.  We work with the individual physicians, going

25 out into the individual physician offices.  We have
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 1 staff model medical groups and IPAs that we work with,

 2 which are the larger group settings.  In addition, we

 3 work with the hospitals.

 4      Q.  And you mentioned a moment ago about -- or

 5 told us a little bit about that education component of

 6 your team's responsibilities.  How do you and your team

 7 deliver those education services?

 8      A.  We do it telephonically and in person,

 9 depending on the need of the provider.

10      Q.  What do you mean "the need of the provider"?

11      A.  Some providers may not want us in the office,

12 and so we'll conduct -- whether it's Web based,

13 telephonic education, or in other instances we try and

14 do it in a direct manner where we actually physically

15 go out to the provider.

16      Q.  Now, let me ask you about, you've been

17 involved in PacifiCare provider relations for a number

18 of years.  Focusing back on say the year 2004-2005, so

19 before the merger with United, was the model that your

20 provider relations team followed different than it is

21 today?

22      A.  It's a tad bit different.

23      Q.  How is it different?

24      A.  We have additional staff.  Previously, we did

25 not go into individual physician offices.  With the
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 1 United merger, we were able to hire additional staff,

 2 and we actually go out into the physician offices.  In

 3 addition, not all of the hospitals were covered.  And

 4 we have additional staff where we're able to go out and

 5 touch on more hospitals.  We work with all of the

 6 hospitals in the network.

 7      Q.  Let me ask you, you told us how your staff has

 8 increased since the merger.  But focusing on the period

 9 of time just after the merger, so beginning of 2006,

10 were there any layoffs in your provider services team?

11      A.  No.

12      Q.  You told us a moment ago a little bit about

13 the way in which your provider -- the model that your

14 team follows has changed since the merger.  But can you

15 give us a sense on what the template or the -- what the

16 current model is based on?

17      A.  The current model is based on being more

18 collaborative and more opportunities, having that

19 additional staff, to be out in the field and educate

20 the providers.

21      Q.  But was there a model or something or models

22 that the company took from to create what you have now?

23      A.  Absolutely.  PacifiCare was more of a

24 high-touch model, where we actually went into the

25 physician offices and there was a one-to-one and we
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 1 were available.

 2          United was more of a high-tech.  And we took

 3 the blend of the high-tech model and the high-touch

 4 model to come up with the high-tech-and-touch model

 5 that we currently have now.

 6      Q.  Do you feel -- and you've been doing this for

 7 almost 20 years -- that the current model for your

 8 provider relations team is better or not as good as the

 9 model you had prior to the United merger?

10      A.  I think it's better now.

11      Q.  How so?

12      A.  It's more efficient.  We have more staff.

13 We're able to touch more providers and have that

14 in-person interaction.

15      Q.  How does it compare with other health plans

16 that operate in California?

17      A.  From my experience and the feedback from the

18 providers that I work with, a lot of the other health

19 plans do not have the same model, so they don't have as

20 much interaction with the provider relations staff of

21 the plan as they do with ours.

22      Q.  Let me ask you a couple more questions about

23 job responsibilities.  Do you and your provider

24 relations team have any responsibility for loading

25 provider contracts into your company's claims
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 1 computers?

 2      A.  No.

 3      Q.  How about, do you folks -- are you responsible

 4 for going out and negotiating provider contracts?

 5      A.  No.

 6      Q.  Do you do anything around building or

 7 maintaining fee schedules?

 8      A.  No.

 9      Q.  Do you handle -- I'm sorry.  Let me withdraw

10 that, start over.

11          Are you the folks who actually handle provider

12 complaints or what's been referred to in this

13 proceeding as PDR?

14      A.  No.

15      Q.  But in terms of provider complaints issues,

16 your team does have some involvement; is that right?

17      A.  Yes.

18      Q.  Tell us again, give us a little sense of that,

19 where your team does come in.

20      A.  For example, with the provider dispute, when a

21 provider dispute does go through the appropriate area,

22 they can give feedback to us.  There might be

23 opportunities for education.

24          For example, if there was a provider dispute

25 submitted and the information wasn't clear or there
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 1 were documents that were needed to be attached to that

 2 provider dispute, we do get feedback from those areas,

 3 and we perform the necessary education to assist the

 4 providers in how to do that so it's more efficient so

 5 there's not as much frustration.

 6      Q.  Let me see if I've got this straight.  In

 7 terms of this feedback loop, your team is getting

 8 feedback from where?

 9      A.  From our internal constituents.

10      Q.  Meaning?

11      A.  From the provider dispute -- the folks that

12 actually handle the provider disputes.

13      Q.  What do you use that feedback for?

14      A.  Provider education.

15      Q.  Can you give us some examples?

16      A.  For example, say, for instance, a hospital was

17 disputing getting underpaid for a particular claim.

18 And if they needed to attach an invoice for whatever

19 reason, if there was a trend that was coming from the

20 provider dispute resolution area, they would make us

21 aware of who the provider is, and we would go out and

22 perform the education to that provider.

23      Q.  So the issue would not reoccur in the future?

24      A.  Correct.

25      Q.  Let's talk about a couple specific Southern
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 1 California providers.  Do you know a Dr. Ted Mazer,

 2 M-A-Z-E-R?

 3      A.  Yes.

 4      Q.  How is it you know about him?

 5      A.  I -- one of my physician advocates who

 6 actually worked with Dr. Mazer had some issues back in

 7 early '08 with Dr. Mazer.

 8      Q.  When Dr. Mazer was here a couple months ago,

 9 he testified about some claim payments concerning a

10 patient, David H, I believe he was referred to as.  Are

11 you familiar with those claims?

12      A.  Yes.

13      Q.  What was the root cause of any claim payment

14 issues with those claims?

15      A.  It was where the particular patient

16 information was being billed.  It was an HMO member.

17      Q.  So I believe Dr. Mazer talked about some --

18 what he believed to be a delay in getting paid.  How

19 did that happen?

20      A.  The claims were sent to the wrong entity, and

21 we had to determine where the claim should have been

22 sent.

23      Q.  Sent to the wrong entity by whom?

24      A.  Dr. Mazer sent them to the wrong address.

25      Q.  Now, when things got sorted out, was interest
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 1 paid on those claims even though it was Dr. Mazer who

 2 misrouted the claims?

 3      A.  Yes.

 4      Q.  Just to give us a sense on what was involved,

 5 how much was the -- approximately how much was the

 6 total amount of interest that was paid on those claims?

 7      A.  I would say less than $20.

 8      Q.  That's at 10 percent?

 9      A.  Correct.

10      Q.  And I believe you might have said it a moment

11 ago, and I apologize if you did.  Dr. Mazer's

12 complaints, were those about PLHIC claims or HMO

13 claims?

14      A.  HMO.

15      Q.  Are you also familiar with some complaints or

16 issues Dr. Mazer has raised with your company about

17 claims he submitted electronically?

18      A.  Yes.

19      Q.  When I say "electronically," sometimes those

20 are known as EDI; is that right?

21      A.  Yes.

22      Q.  What was Dr. Mazer's complaint about some of

23 his EDI-submitted claims?

24      A.  Dr. Mazer indicated that the Modifier 25 was

25 dropping off of the electronic transmissions and
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 1 therefore he wasn't being paid for those services.

 2      Q.  You've quickly exceeded my knowledge.  What is

 3 the Modifier 25?

 4      A.  A Modifier 25 is an evaluation and management

 5 code, and that is for a particular physician who has

 6 seen a member the same date of service.  It's

 7 differentiating that service.

 8          So for example, if you had a doctor that was

 9 conducting pain management services and also

10 chemotherapy services, same provider same day would not

11 pay.  A modifier would need to distinguish those two

12 services.  And that Modifier 25 would distinguish those

13 services so payment can be made for both of those

14 services.

15      Q.  All right.  And if the Modifier 25 was not

16 there, what would happen with this hypothetical claims

17 situation you just told us about?

18      A.  The primary service would be paid.

19      Q.  And the second, the pain management part,

20 would not?

21      A.  Would not.

22      Q.  So in essence, it's a way for the claim

23 computer to realize there's two separate services that

24 need to be paid for?

25      A.  Yes.
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 1      Q.  What was happening to Modifier 25 in the

 2 context of Dr. Mazer's claims?

 3      A.  When we did the research, what we found is

 4 Dr. Mazer submits his electronic data interchange

 5 through his third party vendor.  And when the third

 6 party vendor was submitting it to us, the modifier was

 7 not reflected on the file.

 8      Q.  You say you investigated this.  But how did

 9 you know the problem seemed to be in the transmission

10 from Dr. Mazer's vendor to PacifiCare?

11      A.  We went back and worked with our electronic --

12 our EDI area, our electronic data interchange area, and

13 they were able to pull the file for that particular

14 claims that they received from his vendor, Office Ally.

15      Q.  Did you provide Dr. Mazer with copies of

16 this -- of the actual transmissions your company

17 received?

18      A.  Yes, we did.

19      Q.  What was Dr. Mazer's response, to your

20 understanding, to this evidence of what your company

21 actually received from the doctor's EDI vendor?

22      A.  He shared with my physician advocate that was

23 working with him that he was too busy to check into

24 this.

25      Q.  In the course of Dr. Mazer's dealings with
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 1 your company, has he on several occasions raised the

 2 name of any elected California official in his

 3 communications with your company?

 4      A.  Yes.

 5      Q.  Who did he name?

 6      MS. ROSEN:  Objection, irrelevant.

 7      THE COURT:  Overruled.

 8      THE WITNESS:  Mr. Poizner.

 9      MR. KENT:  Q.  I talked about -- asked you some

10 questions about Dr. Mazer down in San Diego.

11          Let me ask you about the California Medical

12 Association or CMA.  Do your job duties currently

13 involve working with the CMA on behalf of PacifiCare

14 and United?

15      A.  Yes.

16      Q.  Give us a sense of what your involvement is.

17      A.  Actually, one of my physician advocates

18 gathers any and all information that comes from the

19 California Medical Association -- so any issues that

20 may arise.  And we oversee making sure that those

21 issues are resolved.

22          My physician advocate works with network

23 management, and we have monthly meetings with the CMA

24 to identify progress and what we've worked through.

25      Q.  I take it this has not always been part of
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 1 your job responsibilities, working with the CMA?

 2      A.  No.

 3      Q.  You took it over from someone else?

 4      A.  Yes.

 5      Q.  Who did you take it over from?

 6      A.  Elena McFann.

 7      Q.  Ms. McFann's been here and testified

 8 including, I believe, about CMA.

 9          About when did that transition take place?

10      A.  I believe it was May of '08.

11      Q.  There's been some testimony about a CMA

12 escalated issues log.  Does your team currently

13 maintain that log?

14      A.  Yes.

15      THE COURT:  Exhibit 5386 is a CMA escalation log

16 with a top date of 11/10/06.

17          (Respondent's Exhibit 5386, PAC0867876

18           marked for identification)

19      MR. KENT:  Q.  Showing you a document that's been

20 marked as 5386 for identification, what is this?

21      A.  This is the escalation log.

22      Q.  The --

23      A.  The CMA escalation log.

24      Q.  When does this version of the log, when does

25 it go up to datewise?
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 1      THE COURT:  I'm sorry.  You want the last date or

 2 the first date?

 3      MR. KENT:  Yes, last.

 4      THE WITNESS:  This log is up to 7/16 of 2010.

 5      MR. KENT:  Q.  I believe we've had some prior

 6 testimony about the number of PLHIC-related issues in

 7 2006-2007.  But let me ask you, in the beginning -- in

 8 January 2008 up through current, about how many

 9 PLHIC-related escalated issues has the CMA raised with

10 your company?

11      A.  15.

12      Q.  If we narrowed the question to the years

13 2009-2010, how many escalated issues, PLHIC-related

14 escalated issues, has the CMA raised with your company?

15      A.  None.

16      Q.  But you continue to work with the CMA or your

17 staff does, correct?

18      A.  Absolutely.

19      Q.  We talked about Dr. Mazer, CMA.  Let's move on

20 to another provider group.  Does your public

21 relations -- I'm sorry.  Does your provider relations

22 team in Southern California include work or have work

23 with any of the University of California teaching

24 hospitals and their medical groups?

25      A.  Yes.
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 1      Q.  Which ones?

 2      A.  UCLA Medical Group, UCLA Medical Center, UC

 3 San Diego Medical Group, UC San Diego Medical Center,

 4 UC Irvine Medical Group and UC Irvine Medical Center.

 5      Q.  For purposes of your team's work with those

 6 three University of California institutions, are the UC

 7 hospitals treated separately from the medical groups?

 8      A.  Yes.  When we're working with them, we

 9 consider them to be six different relationships that

10 we're working with.

11      Q.  When you say "six different relationships,"

12 what does that -- as a practical matter, what does that

13 mean?

14      A.  We have a relationship with each one of the

15 medical groups in addition to each one of the

16 facilities, the hospitals.

17      Q.  Do the hospitals versus the medical groups

18 have separate sets of contracts --

19      A.  Yes.

20      Q.  -- in your company?

21      A.  Yes.

22      Q.  And do they also submit claims separately?

23      A.  Yes.

24      Q.  And while I'm asking you about some of these

25 structural things, do at least UC hospitals and medical
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 1 groups have separate sets of contracts on the United

 2 side of the house as opposed to the PacifiCare side?

 3      A.  Yes.

 4      Q.  Now, is there one particular University of

 5 California medical group which presents greater claims

 6 handling and data challenges to your company than the

 7 other UC medical groups?

 8      A.  Yes.

 9      MS. ROSEN:  Objection, vague.  Greater in what

10 way?

11      THE COURT:  Overruled.

12      THE WITNESS:  Yes.

13      MR. KENT:  Q.  Which one?

14      A.  UCLA Medical Group.

15      Q.  What makes the UCLA Medical Group stand apart?

16      A.  UCLA Medical Group has 118 TIN numbers.  With

17 most of the providers we work with, they have one.  For

18 example, we have a group by the name of Healthcare

19 Partners that has many physicians and one tax ID

20 number.

21          When you're setting that provider up, you've

22 got many physicians that you're linking to that one tax

23 ID number.  You have many fee schedules that you would

24 link up, and the demographic changes for the individual

25 physicians would be fairly simplistic.
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 1          With UCLA Medical Center, they have 118 TIN

 2 numbers, approximately 1600 physicians.  And with those

 3 physicians, many of them can be linked to many tax ID

 4 numbers, so the loading is complex.  That's the 118,

 5 plus the five physicians for the TIN number -- excuse

 6 me, fee schedule loads, demographic loads and the

 7 transition of positions coming on and off of UCLA.  So

 8 trying to manage that is a lot more complex than some

 9 of the other providers in the network.

10      THE COURT:  All right.  I'll mark as 5387 a

11 comparison of physicians to taxpayer identification

12 numbers.

13          (Mr. Toda entered the courtroom)

14      MS. ROSEN:  Are you sure we haven't had this one

15 before in a previous exhibit?

16      THE COURT:  It's possible.  You want to check?

17      MR. KENT:  I'll explain in a minute.

18      THE COURT:  It's different?

19      MR. KENT:  It is different.

20      THE COURT:  All right.  There's no date except

21 that it says "As of May 2008."

22          Did you want the record to reflect -- is it

23 Mr. Toda?

24      MR. TODA:  Yes.

25      MR. KENT:  Mr. Toda did arrive.  Thank you, your
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 1 Honor.

 2          Your Honor, there was a prior Exhibit 5148.

 3 This is a modified version of that.  And actually,

 4 because we already put it in the record, we should give

 5 this a separate number.

 6      THE COURT:  All right.  It's 5387.

 7          (Respondent's Exhibit 5387, PAC08711639

 8           marked for identification)

 9      MR. STRUMWASSER:  So this supercedes 5148?

10      THE COURT:  Is that true?

11      MR. KENT:  In a sense.  This is just a simplified

12 version.

13      MR. STRUMWASSER:  For purposes of briefing, if

14 somebody wants to find a number, the number off of 5148

15 would not be right; it would be this one?

16      MR. KENT:  I believe the numbers -- well, it's not

17 a matter that the numbers on the other one were wrong.

18 These are the numbers as of May 2008.

19      MR. STRUMWASSER:  So this is an update of the

20 other?

21      MR. KENT:  Yes.

22      THE COURT:  So this is update of 51- --

23      MS. ROSEN:  5418.

24      MR. KENT:  5148.

25      THE COURT:  Yes, I don't think we've gotten to 54-
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 1 yet.

 2          All right.

 3      MR. KENT:  Q.  You've seen this before?

 4      A.  Yes.

 5      Q.  Tell us again, back in or about May 2008, how

 6 many active tax ID numbers was UCLA Medical Group

 7 using?

 8      A.  118.

 9      Q.  How does that compare with some of these other

10 medical groups identified on this chart?

11      A.  Significantly higher.

12      Q.  Now, does the UCLA Medical Group, in your

13 experience, have a significant amount of turnover

14 within its provider group?

15      A.  Within the physicians?  Yes.

16      Q.  Does that impact the challenges posed by

17 having so many active tax ID numbers?

18      A.  Yes.

19      Q.  How so?

20      A.  Any time -- as I mentioned before, some of

21 their physicians can be linked to upwards of five of

22 these tax ID numbers.  So you have to manage to that

23 turnover.  If one physician terminates, you have to

24 make sure you're terminating that particular physician

25 from five tax ID numbers.  Or if you're adding a
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 1 physician on, you need to make sure they're linked

 2 appropriately to the numerous tax ID numbers.

 3      Q.  Now, you told us a little bit about the

 4 challenges posed to your company by this large number

 5 of active tax ID numbers.  But has UCLA itself

 6 demonstrated that it has some challenges in managing

 7 this number of active tax ID numbers?

 8      A.  Yes.

 9      Q.  Can you point to an example?

10      A.  With a roster reconciliation that we had done

11 with UCLA, we needed to validate the number of TIN

12 numbers so we could do a roster reconciliation with

13 them.  And it took them a great deal of time to respond

14 to us with validation that what we had was accurate.

15      MR. KENT:  This was previously marked, I believe

16 as 5219.

17      THE COURT:  All right.

18      MR. KENT:  Q.  Have you seen this e-mail before?

19      A.  Yes.

20      Q.  Now, let me ask you, does this e-mail

21 correspond -- you were just telling us about a roster

22 reconciliation project.  Does this e-mail pertain to

23 that?

24      A.  Yes.

25      Q.  And the author, Bertha Cabral, C-A-B-R-A-L,
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 1 who is she?

 2      A.  She was one of the staff members that worked

 3 for me.

 4      Q.  She also sometimes known as Leticia Cabral?

 5      A.  Yes it's Leticia.

 6      Q.  Leticia, thank you.  Now, I'm looking on the

 7 e-mail, Exhibit 5219.  In the first paragraph, there

 8 is -- the first sentence, "Your quick response to the

 9 three requests below is greatly appreciated."  Then the

10 first item is "Validation UCLA TIN numbers."  What is

11 being requested here?

12      A.  We provided UCLA a list of TIN numbers that we

13 had, and we wanted them to validate that what we had

14 was accurate so we could begin the roster

15 reconciliation.

16      Q.  Let me ask you first, where did your company

17 get that list of TIN numbers originally?

18      A.  The list originally was provided by UCLA to

19 Anne Harvey, my counterpart in Northern California,

20 Q.   Why was it important as part of this roster

21 reconciliation for UCLA to validate its active TIN

22 numbers?

23      A.  The initial list had 126 TIN numbers on it.

24 And we wanted to make sure that we validated with UCLA

25 that all of the TIN numbers listed were what were in
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 1 scope.  So if there were any that had transitioned or

 2 terminated, we wanted to make sure that we weren't

 3 doing a validation of physicians and linkages.

 4      Q.  In essence, you wanted to make sure you had

 5 the actual list of active numbers?

 6      A.  Correct.

 7      Q.  About how long did it take UCLA to validate

 8 its own active TIN numbers?

 9      A.  Approximately three months.

10      Q.  In your experience, did you find that to be an

11 extraordinary amount of time?

12      A.  Yes.

13      Q.  Why?

14      A.  Most providers are able to identify their tax

15 ID numbers fairly quickly.  That is what you're being

16 paid from, just like the name of the organization.  So

17 providers are usually able to give you their tax ID

18 number right away.  It's similar to having me being

19 able to provide my Social Security number to somebody.

20      Q.  Now, have you discussed this issue about the

21 UCLA Medical Group's significant number of active tax

22 ID numbers with anyone at UCLA?

23      A.  Yes.

24      Q.  And based on those discussions, what's your

25 understanding of why UCLA uses such a large number of
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 1 active tax ID numbers?

 2      A.  It's business operating on their end to be

 3 able to identify different financial aspects within

 4 their organization.

 5      Q.  Have any of the folks you talked with over at

 6 UCLA acknowledged UCLA's own challenges in using so

 7 many active tax ID numbers?

 8      A.  Yes.

 9      Q.  Who have you talked with?

10      A.  Martha Karman and James Rossie.

11      Q.  What have they said?

12      A.  That they understand that it is complex and

13 it's challenging for them as well.

14      Q.  This is a document previously marked as 5218.

15          Are you familiar with this e-mail and letter

16 that we've marked collectively as Exhibit 5218?

17      A.  Yes.

18      Q.  Who is Connie Wong?

19      A.  Connie Wong was the network management

20 contract manager that worked with UCLA.

21      Q.  Now, if I could ask to you look over at the

22 second page of the exhibit, Bates page ending with the

23 number 6741, which is the first page of the April 10,

24 2008 letter, I'll ask you, what was the purpose of

25 Ms. Wong sending this letter to UCLA?
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 1      A.  There were meetings that were taking place on

 2 a biweekly occurrence with UCLA with the contracting

 3 and provider relations staff.  And this was to outline

 4 the issues that we were working through with UCLA.

 5      Q.  Now, I'm looking at, on this first page of the

 6 letter, the first issue about middle page, "Roster

 7 Reconciliation."  Were you involved in that roster

 8 reconciliation project?

 9      A.  I was guiding my staff on the roster

10 reconciliation.

11      Q.  To your understanding, what had prompted the

12 parties to start this roster reconciliation?  I see

13 that the project started October 2007, according to

14 this letter.

15      A.  UCLA had expressed that, on the United side of

16 the house, that they didn't feel that the data that was

17 in our system was accurate and wanted to make sure that

18 the information was accurate and reflected so members

19 were able to participate and work with their providers.

20      Q.  When you talk about data, this is demographic

21 data for UCLA physicians and other providers that are

22 part of the medical group?

23      A.  Correct.  It's demographic data, it's

24 physicians being added, physicians who might appear

25 that were there that shouldn't have been.  It's all
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 1 physician data.

 2      Q.  One of the things that's done with this data,

 3 it's used to maintain directories?

 4      A.  Correct.

 5      Q.  Does your company maintain separate

 6 directories for UCLA Medical Group, one for PLHIC and

 7 another for United business?

 8      A.  Yes.

 9      Q.  Now, looking back at when this project

10 started, had anyone raised any concern about the

11 quality of the data your company had for the PLHIC

12 provider directory?

13      A.  No.  The issue was specific to United.

14      Q.  Now, going back to this first page of

15 Ms. Wong's April 10th, 2008 letter and, in particular,

16 right below the middle of the page, there's a second

17 bullet point, "PacifiCare/United and UCLA established

18 an understanding of the process necessary to ensure the

19 correction of the roster."

20          Can you kind of summarize for us or explain

21 what this roster reconciliation project entailed?

22      A.  A lot of staff time.  We -- we went TIN by TIN

23 because of the multiple physicians that were affiliated

24 with each TIN number.  We identified which physician

25 should be linked to every TIN number.  So we took one
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 1 TIN at a time to validate demographic physician

 2 information.

 3          So we had 118 TINs to look at.  We sent files

 4 over to UCLA to have them validate the information.

 5 And once validated, it would come back to my team, who

 6 would send it over to our network data management area

 7 to make the necessary changes.

 8      Q.  A moment ago you indicated that, at least when

 9 this started, it was a United directory and United data

10 issue as opposed to PLHIC.  Was the PLHIC data included

11 in this roster reconciliation project?

12      A.  Yes.

13      Q.  Why?

14      A.  I didn't want to have to duplicate efforts.

15 So any of the changes that we made based off of UCLA's

16 feedback we validated in the PLHIC system, and we made

17 any changes based off of the information submitted from

18 UCLA.

19      Q.  Looking back, about how long did it take UCLA

20 to research the demographic data on its own providers,

21 part of this project?

22      A.  It took a great deal of time.  It took almost

23 a year to do the reconciliation.

24      Q.  Did you find that to be an extraordinary

25 amount of time in your experience?
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 1      A.  Yes.

 2      Q.  Why?

 3      A.  Again, going back to the example I gave with

 4 Healthcare Partners, most providers are able to

 5 identify their physicians.  And it could take a couple

 6 of weeks for them to validate the demographic

 7 information.  And one would say that, you know, 118

 8 TINs and the physicians having to be loaded to multiple

 9 TINs is a key factor in this.

10      Q.  Did the amount of time that this project took,

11 did that frustrate you and others on your team?

12      A.  It did.

13      Q.  Why?

14      A.  Because my team doesn't normally do this kind

15 of work, but we wanted to make sure that we were

16 resolving the provider issue.  And you know, it seemed

17 like the never-ending project, the delay over a year to

18 get the information, the constant follow-up just to

19 make sure the data was accurate.  It was the issue that

20 UCLA had brought to our attention.

21      Q.  Let me again ask you to go back to Exhibit

22 5218 and, in particular, Ms. Wong's April 10 letter.

23 And in particular, look about two thirds of the way

24 down the first page where, in that Issue 1, it's the

25 fourth bullet point, "PacifiCare/United and UCLA
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 1 mutually understand that any and all claim issues will

 2 not be resolved until such time the full roster

 3 reconciliation is complete."  Do you see that?

 4      A.  Yes.

 5      Q.  Why was that understanding reached?

 6      A.  Because after our team did the roster

 7 reconciliation and worked with NDM, the network data

 8 management teams -- after that was done, the

 9 contracting folks needed to validate if there were any

10 fee schedule issues.

11      Q.  All right.  And then at the bottom of that

12 same page, the first bullet point under Issue 2, "Any

13 further claim projects will be pended until such time

14 both PacifiCare/United and UCLA agree that a full

15 roster reconciliation is complete."  Why was that

16 understanding reached?

17      A.  The same, you want to make sure that you have

18 accurate data, fee schedules before you initiate any

19 claims rework projects.

20      Q.  On the heels of this April 10th, 2008 letter

21 from Ms. Wong to UCLA, did anyone from the UCLA Medical

22 Group come back and dispute or question whether either

23 of these understandings had in fact been reached

24 between the parties?

25      A.  Not to my knowledge.
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 1      Q.  Let's turn to the results of this roster

 2 reconciliation project.  And again, focusing on the

 3 PLHIC side of the business, were there any errors found

 4 in the RIMS data for UCLA Medical Group providers which

 5 had to be corrected?

 6      A.  Yes.

 7      Q.  How many records had to be corrected on the

 8 PLHIC side?

 9      A.  16.

10      Q.  Out of a universe of approximately what?

11      A.  I believe it's 7,000 records.

12      Q.  Now, given that all of 16 records had to be

13 corrected in the RIMS data, how would you describe the

14 accuracy of the PLHIC roster for the UCLA medical group

15 prior to this roster reconciliation project being

16 completed?

17      A.  I would say it was clean.

18      Q.  Now, let me stay on the issue of demographic

19 provider -- provider demographic data but switch to a

20 little different topic.

21          In the course of this proceeding, there's been

22 some testimony about an electronic feed of data

23 referred to as the EPDE feed.  Have you heard that

24 acronym before?

25      A.  Yes.



11689

 1      Q.  I know you're not on the technical side of the

 2 house, but to the extent that you have some

 3 understanding about this EPDE feed, could you tell us

 4 what you understand it to be?

 5      A.  What I understand it to be in the limited

 6 knowledge that I have is that the data from our United

 7 system automatically feeds to the RIMS PLHIC system.

 8      Q.  Okay.  Now, did anything -- or did any EPDE

 9 feed have any effect on UCLA Medical Group data in the

10 RIMS computer system?

11      A.  No.

12      Q.  Why not?

13      A.  UCLA was on an exclusion table, and everything

14 was manually entered for UCLA.

15      Q.  What's this exclusion table?

16      A.  An exclusion table is a table that was put

17 together by the network data management department, and

18 any and all providers that were put on an exclusion

19 table were manually entered, so there wasn't an

20 electronic feed from the United system to the RIMS

21 PLHIC system.

22      Q.  Let me ask you a few questions about claim

23 payment issues as between the UCLA Medical Group and

24 PLHIC.

25          First, at some point in the last few years,
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 1 was there a settlement reached between the UCLA Medical

 2 Group and your company on some quantity of claim

 3 issues?

 4      A.  Yes.

 5      Q.  And was that specific to PLHIC, or did it

 6 involve other United entities as well?

 7      A.  It involved other United entities as well.

 8      Q.  And generally speaking, what time period did

 9 it pick up?

10      A.  6/23 of '06 through 3/14 of '08.  And a

11 portion of that was claims for prior to 6/23 of '06.

12      Q.  Let me ask you -- we won't get into the

13 specifics of the settlement.  But let me ask you,

14 you've dealt with providers and their issues on behalf

15 of PacifiCare for a number of years.  Is it your

16 company's preference to rework claims that have

17 questions about their adjudication --

18      MS. ROSEN:  Objection, vague as to time.

19      THE COURT:  He hasn't finished the question.  If

20 you can wait.

21      MS. ROSEN:  Sorry.

22      MR. KENT:  Q.  -- as opposed to making them the

23 subject of a settlement?

24      MS. ROSEN:  Same objection.

25      THE COURT:  Overruled.
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 1      THE WITNESS:  We prefer to rework claims.

 2      MR. KENT:  Q.  Why?

 3      A.  When you're doing a settlement, there's one

 4 large dollar amount.  When you're reworking the claims,

 5 you're actually reworking the claims, and it gets in

 6 the system.

 7          As I referenced, I don't do network management

 8 contract negotiations.  But any time that you're

 9 reworking a claim, you're looking at the services that

10 are involved, and you're paying those direct services.

11 So you can value and have some kind of a negotiation

12 with the provider.

13          If you're settling, it's a bucket of money,

14 and you can't accrue to those types of services.

15      Q.  Have you heard of something within your

16 company known as the "settlement operations team"?

17      A.  Yes.

18      Q.  Describe what that entity or what that team is

19 responsible for.

20      A.  They determine the guidelines and the

21 resolution path with the network management contracting

22 folks on any type of settlement that takes place.  It's

23 a very cumbersome process and goes through a number of

24 level of approvals any time we're going to do a

25 settlement.
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 1      Q.  So it adds administrative complexity to try to

 2 do a settlement as opposed to just reworking the

 3 claims?

 4      A.  Absolutely.

 5      Q.  Beyond this settlement you briefly mentioned a

 6 moment ago with UCLA Medical Group, have there been

 7 some other claim payment issues with UCLA over the last

 8 few years?

 9      A.  Yes.

10      Q.  Have those claim payment issues been resolved

11 by settlements or by reworking with claims?

12      A.  Rework.

13      Q.  Now, looking at those projects, did the number

14 of claims that were in question have any impact or

15 influence on whether there would be a settlement or a

16 claim rework project?

17      A.  No.

18      THE COURT:  I didn't understand question.

19      MS. ROSEN:  Objection, lack of foundation.

20      THE COURT:  Well, I'll allow it.  The witness can

21 answer if she knows.  But I'm sorry.  I didn't

22 understand it.

23      MR. KENT:  If you didn't understand it, then we

24 haven't gotten very far with the question or the

25 answer.  So we're going to do it over.



11693

 1      THE COURT:  All right.

 2      MR. KENT:  Q.  The decision to rework UCLA claims

 3 that you've just told us about, was that decision

 4 reached in part because there was a small number,

 5 relatively small number of claims?

 6      A.  No.

 7      MR. KENT:  This is a new exhibit.  It is identical

 8 to what we've previously marked as 5237, but it has an

 9 additional line.

10      THE COURT:  All right.  This is 5388.

11          (Respondent's Exhibit 5388, PAC0871640

12           marked for identification)

13      THE COURT:  A November 2009 rework submission.

14          Could you tell me that number again that has

15 an additional line?

16      MR. KENT:  It was 5237.

17      MS. ROSEN:  And your Honor, for the record, we

18 received this last night at 11:07 p.m.

19      THE COURT:  Okay.

20      MR. KENT:  Q.  Have you seen this chart before?

21      A.  Yes.

22      Q.  Who prepared this or where was it prepared?

23      A.  The claims project management team, the CPM

24 team.

25      Q.  The folks that do reworks?
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 1      A.  Correct.

 2      Q.  Let me ask you generally, what does this chart

 3 show us?

 4      A.  It shows you the 2008 dates of service

 5 project, the project number that's assigned when a

 6 project is sent over, the volume of claims lines on the

 7 spreadsheet, and the bucketing of the categories of

 8 those claims.

 9      Q.  Well, let me ask you this way.  In terms of

10 the actual numbers on the page, the left-hand column is

11 headed "2008 DOS Project," and then there's a six-digit

12 number.  Do you see that?

13      A.  Yes.

14      Q.  So what's the meaning of that heading?

15      A.  It's the 2008 date of service, and it's the

16 project number that is assigned from the claims project

17 management team to review the rework project.

18      Q.  So this is a combination of all the rework

19 projects, UCLA Medical Group, with a date of service

20 for the claim of 2008?

21      A.  Correct.

22      Q.  The first row, "Total claim lines on

23 spreadsheet," do you see that?

24      A.  Yes.

25      Q.  For 2008, we had 2,704, and 2009, 2,406; is
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 1 that right?

 2      A.  Correct.

 3      Q.  What is a claim line?

 4      A.  It's an individual line that's in a claim.  So

 5 you have a total claim with a date of service that

 6 might have multiple services tied to a CPT code and a

 7 reimbursement.

 8          A claim line is every individual line in the

 9 claim to come up with what that total dollar amount is.

10      Q.  Has there been an issue with the UCLA Medical

11 Group about it submitting challenges or questions about

12 claim payments on a claim-line basis as opposed to on

13 the basis of the entire claim?

14      A.  Yes.

15      Q.  And why is that an issue?

16      A.  Well, in our systems, when you're looking at

17 identifying the member, you're looking at the total

18 claim.  So it compares the member ID number, the dates

19 of service that are in the total claim -- and when you

20 have an individual claim line, there can be different

21 dates of service -- and the total claim dollar amount.

22      Q.  Has your company asked UCLA to make its claim

23 submissions on an entire-claim basis as opposed to

24 claim lines?

25      A.  Yes.
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 1      Q.  What's the response been?

 2      A.  It's challenging for UCLA to be able to

 3 produce a total claim like that.  And their preferred

 4 method is down to the individual claim-line level.

 5      Q.  As a result of getting this information on a

 6 claim-line basis -- well, let me ask you.

 7          Does it have any type of negative effect as a

 8 result of receiving this information on a claim-line

 9 basis?

10      A.  Yes, there's the potential for us not to be

11 able to identify member information or to be able to

12 have a match on the claim submitted.

13      Q.  How would that happen?

14      A.  If the claim lines don't have all of the lines

15 included in the total claim, the dollar may have a

16 disparity.  And there's not an identifier, so you

17 wouldn't be able to match 100 percent.

18      Q.  Let me ask you to explain a little about some

19 of these rows.

20          The second one, "Could not attribute member to

21 any PHS platform," what does that mean?

22      A.  That means that there were members that were

23 on this file that we were not able to identify that

24 were in any of the PacifiCare Health systems platforms,

25 PLHIC or the HMO.
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 1      Q.  Meaning that a claim was being submitted for

 2 someone who was not a PacifiCare member?

 3      A.  Correct.

 4      Q.  And then the next item, "Claims not related to

 5 PLHIC," what does that mean?

 6      A.  The files are submitted -- when the files are

 7 submitted to PacifiCare, it's for both the HMO and the

 8 PLHIC lines of business.  In the 2008 file, there were

 9 1,118 claim lines that were -- claims that were not

10 related to PLHIC submitted in this file.

11      Q.  So that leaves a remaining number of PLHIC

12 claim lines of 1383 for 2008; is that right?

13      A.  Correct.

14      Q.  So about 51.1 percent or more than half of the

15 claim lines that were submitted were not related to

16 PLHIC; is that right?

17      A.  That's correct.

18      Q.  Let's go down to the next line, "Professional

19 reading of automated lab service - Modifier 26."

20 What's the about?

21      A.  It's an automated reading of lab services

22 where it doesn't require someone to read what the

23 results are.  It's self-explanatory.

24      Q.  All right.  Does PacifiCare reimburse for the

25 professional reading of an automated lab service?
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 1      A.  No.  We follow CMS guidelines, and they don't

 2 either.  And so, no, we do not reimburse for

 3 Modifier 26.

 4      Q.  What's CMS?

 5      A.  It's the Center for Medical -- or it's Centers

 6 for Medicare, excuse me.

 7      Q.  I'll come back to that in a second.  Skipping

 8 down to the fourth line, "Member not eligible on date

 9 of service," what does that mean?

10      A.  That means that there were 155 claims that

11 were submitted for members who were not eligible in

12 that file.

13      Q.  So for the date of service, they did not have

14 coverage with your company?

15      A.  That is correct.

16      Q.  In your mind, is this issue about having 155

17 of these claim lines submitted for members without

18 coverage on the date of service tied to any of the

19 other issues you mentioned this morning?

20      A.  Yes.  Being that any time you do a rework,

21 it's a claims file; after a claim has been paid, we

22 produce EOBs, which are electronic explanation of

23 benefits, or EOPs, electronic payments.  And I wouldn't

24 have -- I would have expected not to see "Member not

25 eligible," because those documents should have already
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 1 been taken care of on the EOPs and loaded into UCLA's

 2 system.  We would have denied those claims as "Member

 3 not eligible" at the initial review of the claim.

 4          I believe that part of this is related to them

 5 having 118 TINs and different business office clusters

 6 that are loading those EOPs into their system.

 7      Q.  Let me see if I understand this.  These claims

 8 are being submitted or claim lines are being submitted

 9 for people who did not have coverage on the date they

10 went to the provider, right?

11      A.  Correct.

12      Q.  And at some point before this rework project

13 was done, there had been a claim submitted for that

14 person to PLHIC, correct?

15      A.  Correct.

16      Q.  And as part of that initial adjudication, what

17 happened?

18      A.  We would have denied it as "Member not

19 eligible" and sent out an EOB or an EOP to UCLA.

20      Q.  All right.  And then UCLA is resubmitting the

21 claim line at a later date; is that what's happening?

22      A.  Yes.

23      Q.  So if I'm following you, the information that

24 was on -- or the reason for the denial the first time

25 around still hasn't made it into UCLA's own computer
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 1 systems?

 2      A.  That's the assumption that I would make, based

 3 off of them reflecting this on the file, yes.

 4      Q.  This is something you don't see normally in a

 5 rework project?

 6      A.  Not normally, no.

 7      Q.  You know, I should have asked you before about

 8 the claim line issue, submitting these on a claim line

 9 as opposed to on the basis of the entire claim.  Is it

10 unusual for a major medical group in California to

11 insist on submitting claim disputes on a claim-line

12 basis?

13      A.  In my experience, yes.

14      Q.  Okay.  Let me give you two exhibits.  Both of

15 these were previously marked, 5235 and 5236.

16          Showing you an August 1, 2007 e-mail which was

17 previously marked as 5235 and a September 27th, 2007

18 e-mail which was previously marked as 5236.

19          Have you seen these before?

20      A.  Yes.

21      Q.  Is this the same automated lab that does not

22 require professional component issue that we looked at

23 a moment ago on Exhibit 5388, the chart of the rework

24 projects?

25      A.  Yes, it's the Modifier 26 issue.
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 1      Q.  So this issue has been going on for a while?

 2      A.  Yes.

 3      Q.  Again, your company's position on this

 4 particular payment issue, automated lab does not

 5 require professional component, is what?

 6      MS. ROSEN:  Objection, vague as to "company."

 7      MR. KENT:  PLHIC.

 8      THE COURT:  I'll allow it.

 9      THE WITNESS:  It's not reimbursable.

10      MR. KENT:  Q.  That's because CMS, the Medicare,

11 Medicaid organization doesn't reimburse for it?

12      A.  Correct.

13      Q.  Now, if you could look back at Exhibit 5388,

14 our chart of rework projects, and in particular that

15 line -- so it's in the first line of the third group of

16 rows about a third of the way down the page,

17 "Professional reading of automated lab

18 service - Modifier 26," out of the PLHIC-related claim

19 lines that these two -- or these two years' worth of

20 rework projects represent, was this "Automated lab

21 service - Modifier 26" issue a significant one?

22      A.  Based off of the numbers, yes.

23      Q.  More than 50 percent?

24      A.  Yes.

25      Q.  More recently, has UCLA apparently changed its
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 1 position on this Modifier 26 issue?

 2      MS. ROSEN:  Objection, relevance.

 3      THE COURT:  Overruled.

 4      THE WITNESS:  More recently, yes.  They have --

 5 they are scaling out the Modifier 26 issues prior to

 6 submitting rework.

 7      MR. KENT:  Q.  When you say "scaling out," what

 8 does that mean?

 9      A.  They are not submitting them with the rework

10 projects.

11      Q.  Just to finish this up with this exhibit, for

12 2008, putting together all the rework projects, as to

13 PLHIC, how much were the total payments?

14      A.  Total payments rework were $5,826.56 for 2008.

15          For 2009, $6,7279.21.

16      Q.  I see the bottom line on this chart, "Recent

17 adjustments," with a couple other numbers.  Are those

18 tied to the rework projects as well?

19      A.  Yes.

20      Q.  And to your understanding, what do those

21 supplemental or adjusted payments represent?

22      A.  Additional dollars.  We re-reviewed the files

23 again for 2008 and 2009, and those were the additional

24 dollars that were paid.

25      MR. KENT:  This would be a good place to take a
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 1 break.

 2      THE COURT:  All right.

 3          (Recess taken)

 4      THE COURT:  We'll go back on the record.  Thank

 5 you for being patient.

 6      MR. KENT:  Q.  What are some of the changes that

 7 you and your team have implemented in the last few

 8 years to try and improve even further your working

 9 relationship with the California University campuses?

10      A.  We have regular monthly meetings that are

11 taking place with the UC campuses.  We call them

12 provider account management meetings.  We meet with

13 each of the providers on a monthly basis with their key

14 operational folks to work through any root cause

15 trending issues that they're experiencing with our

16 health plan.

17      Q.  Do you believe that those changes have been

18 successful?

19      A.  Yes.  I think that, having the in-person

20 meetings that we have versus telephonic or via

21 e-mail -- we really take time to focus and work through

22 what those issues might be.  And you're really able to

23 understand from both sides what those types of issues

24 are versus trying to interpret what they were via

25 e-mail or telephonically.
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 1      MR. KENT:  This is a new one.

 2      THE COURT:  5389 is an e-mail with a top date

 3 August 11th, 2010.

 4          I'm sure you'll check.

 5          (Respondent's Exhibit 5389, PAC0871641

 6           marked for identification)

 7      MR. KENT:  Q.  Showing you an e-mail that's been

 8 marked as Exhibit 5389, bears date August 11th, 2010

 9 addressed to you, I take it you're familiar with this?

10      A.  Yes.

11      Q.  What was Mr. Rossie e-mailing you about?

12      MS. ROSEN:  Objection, relevance, your Honor.

13 This appears to be entirely about United.

14      THE COURT:  Is that the case?  It's about United?

15      MS. ROSEN:  Says, "For UnitedHealthcare."

16      MR. KENT:  I believe it's all lines of business

17 including PLHIC.

18      THE COURT:  Could you ask that, please.

19      MR. KENT:  Q.  Does this e-mail pertain to all

20 lines of United California-related business including

21 PLHIC?

22      A.  Yes.  In the discussions that we've had, this

23 is all lines of business.  United is the parent

24 company, but it would entail all lines of business.

25      THE COURT:  All right.  Go ahead.
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 1          Overruled.

 2      MR. KENT:  Q.  Okay.  Then let me ask you -- I

 3 didn't get a response to the last question.

 4          What was, to your understanding, Mr. Rossie

 5 e-mailing you about?

 6      A.  I specifically asked Mr. Rossie to provide

 7 feedback on how the performance is in working with

 8 United for all lines of business.

 9          We implemented the provider account management

10 program probably about a year and a half ago in working

11 through monthly issues.  And our goal in those meetings

12 is to talk through root cause issues and identify any

13 problems or trends.  And through course of those

14 meetings, we have shared that there have been

15 improvements.

16          Mr. Rossie had shared with us that there were

17 some improvements.  We wanted to continue to share the

18 information internally so we can continue with the good

19 work that we're doing with the providers.  And I asked

20 if he would be so kind as to send me some feedback that

21 I could share internally with the progress that we've

22 made with those relationships.

23      Q.  To you understanding, relatively speaking,

24 where does your company rank in UCLA's eyes?

25      A.  When he and I talked about it, we weren't the
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 1 worst; we weren't the very best.  He gave me a two and

 2 a half, and that was verbally.  We have some issues

 3 that we need to still work through that I believe that

 4 we'll be successful in doing.

 5      Q.  Two and a half meaning there's one or two

 6 plans that are still better?

 7      A.  Yes, one or two plans were better.  We weren't

 8 at the top of the list; we weren't at the bottom of the

 9 list for all the plans they contract with.

10      Q.  To your understanding, UCLA does business with

11 a lot of health plans?

12      A.  Yes.

13      Q.  Let me ask you a broader question.  As a

14 long-time legacy PacifiCare employee, back in 2005,

15 what was your view of the pending merger between

16 PacifiCare and United?

17      A.  In my opinion, I knew we'd have growing pains.

18 I'd been with the company when we've gone through other

19 mergers.  But I felt like being part of a larger

20 organization with the technology they had that we would

21 be more efficient and things would be very positive.

22      Q.  Then let's fast forward 2006-2007.  Were the

23 phones of your Southern California provider service

24 team ringing off the hook with complaints and issues

25 from providers about PLHIC?



11707

 1      A.  No.

 2      Q.  Now, let me ask you, we're -- what -- about

 3 four years, coming up on the fifth year, post merger.

 4 Today, how do you view the merger?

 5      A.  I still think it's positive.  We're working

 6 through processes.  And I think that, if anything,

 7 we've gained additional staff.  And what I do, I really

 8 enjoy working with the providers, as do my team.

 9          And we have outreach now to be able to get

10 into individual physician offices to do further

11 education versus being telephonic or being e-mail.  And

12 we have additional staff members where we can touch

13 more hospital facilities than we have in the past.

14          So I view it as positive and continue to want

15 to improve the relations that we have with the

16 providers.

17      MR. KENT:  Thank you.  That's all I have right

18 now.

19      THE COURT:  Ready?  You need a minute?

20      MS. ROSEN:  Well, I was going suggest that maybe

21 we break for lunch a little early and come back early,

22 and we could be done early.

23      THE COURT:  Sure.  So you want to return at 1:00?

24      MR. STRUMWASSER:  Let's do 1:15.

25          (The luncheon recess was taken at 11:09 a.m.)
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 1                     AFTERNOON SESSION

 2                         ---o0o---

 3          (Whereupon, the appearance of all

 4           parties having been duly noted for

 5           the record, the proceedings resumed

 6           at 1:44 o'clock p.m.)

 7      THE COURT:  We'll go back on the record.

 8 Questions for --

 9      MS. ROSEN:  Yes.

10              CROSS-EXAMINATION BY MS. ROSEN

11      MS. ROSEN:  Q.  Ms. Lewan, my name is Andrea

12 Rosen.  I represent the Department of Insurance.  How

13 are you?

14      A.  Fine, thank you.

15      Q.  Let's start with the Insurance Code

16 requirement in Section 10123.137(c).  And I wanted to

17 ask you if you were familiar with that.  It relates to

18 provider dispute resolution.

19      A.  Vaguely.

20      Q.  Vaguely?  Okay.  So that's the part of the

21 Insurance Code that requires insurers to resolve

22 provider disputes that are submitted in writing within

23 45 working days of receipt?

24      A.  Correct.

25      Q.  You've come across that in your work?
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 1      A.  Yes.

 2      Q.  So my question for you is, do you know if

 3 PacifiCare responded to each of the UCLA written

 4 appeals within the required 45-day time frame?

 5      A.  As I had referenced before, I don't do the

 6 provider dispute resolution.  We work very closely with

 7 that team.

 8      Q.  So you don't know whether they did or not?  Do

 9 you know whether PacifiCare responded to UCLA's written

10 appeals within 45 days?

11      A.  I'm going to assume that they did.  I don't

12 work with the provider dispute resolution area.  But

13 that wasn't a topic of conversation specifically

14 related to PacifiCare when we met with UCLA.  It was

15 more on the United lines of business.

16      Q.  So your testimony is that it wasn't a topic of

17 conversation that there were -- that there were

18 PacifiCare claims that were appealed?

19      MR. KENT:  It's vague.  I've lost this.

20      THE COURT:  Sustained.

21          That wasn't your testimony.

22      MS. ROSEN:  Q.  So what is the basis for your

23 belief that PacifiCare did respond to UCLA's written

24 appeals regarding PacifiCare claims?

25      MR. KENT:  Asked and answered.
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 1      THE COURT:  It's based on the fact that you didn't

 2 have it as a topic of conversation?

 3      THE WITNESS:  Correct.

 4      THE COURT:  All right.  Move on.

 5      MS. ROSEN:  Okay.

 6      Q.  Did you review Mr. Rossie's testimony in

 7 preparation for your testimony today?

 8      A.  No, I did not.

 9      Q.  So you're not aware that Mr. Rossie testified

10 that PacifiCare did not respond to UCLA's written

11 appeals within 45 days?

12      MR. KENT:  No foundation.

13      THE COURT:  If you know.

14      THE WITNESS:  No.

15      MS. ROSEN:  Q.  Okay.  Let's turn to what's been

16 marked as Exhibit 5388.  So the files that comprised

17 the Project No. 241654 that are listed on this exhibit,

18 what date did PacifiCare receive those files from UCLA?

19      A.  I wouldn't be able to speak to that without

20 having an e-mail in front of me to know what date they

21 were received.

22      Q.  Are you aware whether it's a single file or a

23 collection of files that were reworks?

24      A.  We received numerous files from UCLA.  So

25 without seeing specific e-mails, I would not be able to
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 1 answer that.

 2      Q.  But you testified that these were claims

 3 reworks, right?  So --

 4      A.  Yes, they were claims reworks.

 5      Q.  Claims that were initially processed that were

 6 now being reconsidered?

 7      A.  Yes.

 8      Q.  So is it your belief that these were an

 9 aggregation of claims rework projects for the dates of

10 service 2008 for UCLA?

11      A.  Again, I would need to see the e-mails related

12 to the rework projects to know whether it's one or

13 many.

14      Q.  So assuming that, as you had, I believe,

15 testified earlier, that you received multiple files

16 from UCLA for dates of service 2008 --

17      A.  We have.  That's correct.

18      Q.  -- would those in the ordinary course of

19 business be considered by the reworks teams and, if

20 there were additional payments made, they would be made

21 at that time?

22      A.  Correct.

23      Q.  Then they wouldn't have ended up in the

24 November 2009 final file?

25      A.  Again, there were a number of file exchanges
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 1 that took place between UCLA.  So I don't know whether

 2 or not this is one or many.  I would need to see the

 3 e-mails to be able to definitively answer that

 4 question.

 5      Q.  So if the rework claims were processed

 6 earlier, as you had testified that there were multiple

 7 files, would those claims be listed in this project or

 8 do you not know?

 9      A.  I would assume that they would be listed in

10 this file.

11      Q.  So let's turn to the 351 number, "Could not

12 attribute member to any PHS platform."  Isn't it true

13 that some of those claims had member prefix numbers

14 that started with CO, indicating that they were

15 PacifiCare claims?

16      A.  Without having the files, I wouldn't be able

17 to answer that.

18      Q.  Are you familiar with the issue of member

19 numbers having "CO" in them?

20      A.  On the PacifiCare HMO's lines of business,

21 yes.

22      Q.  On the 351 "Could not attribute member to any

23 PHS platform," I believe you testified earlier that

24 your understanding of PHS platform is that it either

25 had PLHIC coverage or PCC coverage; is that correct?
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 1      A.  Yes.

 2      Q.  Is it possible that the 351 could include

 3 claims for PacifiCare business that was

 4 self-administered for employers, Southern California?

 5      A.  I don't know.  The "Could not attribute

 6 members to any PHS platforms" are members that couldn't

 7 be identified on any of the PacifiCare systems.

 8      Q.  So is it your testimony that any PHS platform

 9 would include that self-funded administered business --

10 the business that was administered by PacifiCare?

11      MR. KENT:  Objection, vague, no foundation.

12      THE COURT:  Overruled.

13          If you know.

14      THE WITNESS:  I don't know.  I'm sorry.

15      MS. ROSEN:  Q.  Let's turn to the line on

16 "Professional reading of automated lab," the 1,230.

17 Isn't it true that UCLA told you that these claim lines

18 were included in their spreadsheets because they were

19 neither denied nor paid on an EOB according to their

20 records?

21      A.  Not to my recollection, no.

22      Q.  Did you ask UCLA why these claim lines were

23 appearing on this spreadsheet?

24      MR. KENT:  No foundation.  What spreadsheet?

25      MS. ROSEN:  On the spreadsheet of rework



11714

 1 submission projects on which this rework project was

 2 derived.

 3      THE COURT:  I'll allow it.

 4          If you know.

 5      THE WITNESS:  I don't.  As we discussed earlier, I

 6 supervise a number of staff members.  And Lynette

 7 Schorle and Leticia Cabral were assigned to UCLA.  If

 8 there was a specific question asked, Modifier 26 in

 9 general has not been payable.  So if this was a

10 specific question Lynette asked, I wasn't privy to that

11 conversation.

12      MS. ROSEN:  Q.  So you've testified that Modifier

13 26 claims would be denied if they're not payable

14 because you follow CMS guidelines.  So wouldn't have

15 been the appropriate response to a claim line that had

16 a Modifier 26 for an automated lab be to deny that

17 claim line?

18      A.  That would be a standard practices, yes.

19      Q.  And issue an EOB explaining that to the

20 provider?

21      A.  Yes.  But I don't know that an EOB wasn't

22 generated for these Modifier 26s.

23      Q.  So if PacifiCare had issued the EOBs, they

24 would be able to supply them; is that correct?

25      A.  Yes.
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 1      Q.  Have you seen those EOBs?

 2      A.  I haven't asked for them, so I have not seen

 3 the EOBs.

 4      Q.  So it's your testimony that UCLA never

 5 explained that the reasons that these claim lines

 6 appeared on these spreadsheets was because the claims

 7 had neither been paid nor denied; is that your

 8 testimony?

 9      A.  UCLA put them on the spreadsheet because they

10 were not payable, to my knowledge.  And we shared with

11 them that we follow CMS guidelines and we do not pay

12 Modifier 26 based on those guidelines.

13      Q.  Let's turn to "Member not eligible on date of

14 service."  There were 276 claim lines for the members

15 not eligible on the date of service.

16          Isn't it true that you issue EOBs when a

17 member turns out not to be covered by PacifiCare

18 coverage?

19      A.  That is correct.

20      Q.  And in fact, you have a remark code for that

21 situation?

22      A.  I don't know that there's a remark code for

23 that situation.  On the EOB, it would reflect that the

24 member's not eligible.

25      Q.  Going back to your earlier testimony about
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 1 your staff, did you ever ask your staff why UCLA had

 2 certain claim lines on these spreadsheets that they

 3 were submitting to you?

 4      A.  Did I ask my -- can you repeat the question?

 5 I'm sorry.  I don't understand.

 6      Q.  Did you ever ask your staff who was working

 7 with UCLA why UCLA had these claim lines on the

 8 spreadsheets that were submitted to PacifiCare?

 9      MR. KENT:  Objection, vague, no foundation.  Which

10 claim lines?

11      MS. ROSEN:  The claim lines that are the subject

12 of 5388, "Total claim lines on spreadsheet," those

13 claim lines.

14      THE COURT:  Go ahead.

15      THE WITNESS:  Any time a -- I guess I'm a little

16 bit confused because, any time you're doing a rework,

17 the assumption is from the provider that they haven't

18 been paid or that they've been underpaid.  So I'm

19 unclear on the direction of the question.

20      MS. ROSEN:  Q.  Isn't it also possible and weren't

21 you also told by UCLA that the reason these claim lines

22 were on the spreadsheet was because UCLA had not

23 received a denial nor had been paid on these claim

24 lines, that that was the genesis of these claim lines?

25      A.  To my recollection, no.
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 1      Q.  So is it your testimony that timely EOBs were

 2 issued on these 276 claim lines where there was lack of

 3 coverage?

 4      A.  Yes.

 5      Q.  Did you ever supply UCLA with copies of those

 6 original EOBs showing that these claim lines were in

 7 fact denied by PacifiCare?

 8      A.  I personally did not provide EOBs.  Again, any

 9 time we deny a claim or any type of service, an EOB is

10 generated.  And going back to my previous testimony

11 with UCLA having 118 TIN numbers and multiple

12 physicians tied to it, it's been identified even within

13 UCLA that there is a delay in processing EOBs within

14 their organization because of the volume coming

15 through.

16      Q.  So on those EOBs that you're talking about now

17 that PacifiCare issues for every claim that comes in,

18 is it your testimony that every single claim line that

19 would be denied has a denial code?

20      A.  I don't know about denial code because I don't

21 process claims.  But on the EOBs, when we're sending

22 out a payment on an entire claim -- not just a line

23 item but the entire claim -- either they are paid or

24 they are denied.  And there is a description for the

25 explanation of payment for the provider to be able to
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 1 put that in their system.

 2      Q.  And that would include denial codes?

 3      A.  Again, I don't know if there's a specific

 4 denial code.  I don't process claims.  Provider

 5 relations.

 6          So if there is a denial code, I would assume

 7 it would be on the EOB.  But the service would be

 8 denied on the EOB.  It may not have a denial code, but

 9 the service line item would be a zero payment.

10      Q.  So in your work as provider relations, you

11 must have spent plenty of time looking at EOBs that

12 were in dispute by providers?

13      A.  No.  Going back to my provider relations role,

14 we build a rapport with the provider staff.  We conduct

15 education on how to use our on-line services.  We are

16 more of a navigational specialist.  There's specific

17 areas.  There's the claims project management teams,

18 the provider dispute teams.

19          I don't process claims.  I don't generate

20 EOBs.  We provide education.  So no, I would not be

21 familiar with all of the denials on an EOB.  It's not

22 something that we look at on a daily basis.

23      Q.  Well, that wasn't what I asked you, whether

24 you were familiar with all the denials.  I was just

25 asking you if you were familiar with EOBs and what they
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 1 look like because you testified that each line item on

 2 an EOB, if that line item was going to be denied, would

 3 have a denial code; is that correct?

 4      MR. KENT:  Objection --

 5      THE COURT:  No, she didn't ever say that.

 6      MR. KENT:  -- compound, argumentative.

 7      THE COURT:  Sustained.  She didn't say that.

 8      MS. ROSEN:  Q.  So then let's clarify that.

 9          If you're a provider and you get an EOB from

10 PacifiCare and there's five line items and three of

11 them have no payment and no code, what is the message

12 to the provider about the status of those three billed

13 line items?

14      A.  It could be an explanation.  I'm not clear an

15 exactly what the codes are, if there are any codes.  It

16 gives the CPT, and it will give a payable amount and

17 whether it's zero or the payable.

18      Q.  So turning back to the 276 claim lines, is it

19 your testimony that PacifiCare never pays for a

20 claim -- never pays a claim for someone who later turns

21 out not to have had coverage?

22      A.  In certain circumstances, we do pay claims

23 where members are not eligible.

24      Q.  In those situations, PacifiCare pursues

25 recovery of overpayments, right?
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 1      A.  I'm sorry?

 2      Q.  When it turns out that the member did not have

 3 coverage and PacifiCare has paid the claim?

 4      A.  Can you repeat yourself?  I'm sorry.

 5      Q.  So my question was, is it your testimony that

 6 PacifiCare never pays a claim for someone who later

 7 turns out not to have had coverage?

 8      THE COURT:  No, that wasn't your question.  She

 9 already answered that one.

10      MS. ROSEN:  Q.  In the situations where PacifiCare

11 has paid a claim for someone who turns out later not to

12 have had coverage, does PacifiCare pursue recovery of

13 those overpayments?

14      A.  Yes.

15      Q.  Is it possible that "Member not eligible on

16 date of service" derived from payments that were made

17 by PacifiCare at the time the claim was submitted that

18 turned out later not to have coverage?

19      A.  That could be a possibility.

20      Q.  So let's turn to the "upholds" and the "other

21 denials upheld."  And that would be those two lines

22 underneath "Member not eligible on date of service."

23          Do you know how many of these upholds and

24 denials upheld were processed within 45 working days of

25 receipt by PacifiCare?
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 1      A.  No, I do not.  I didn't -- again, I don't

 2 process the claims.  Those go to the claims project

 3 management team.

 4      Q.  So let's turn to "Dollars paid under the

 5 rework project."  Your exhibit reports $6,498.77 were

 6 total for '08 and '09 dates of service under these two

 7 projects.  Do you know when the last dollar was paid

 8 under the rework project for 2008?

 9      A.  No, I do not.

10      Q.  Do you know when the last dollar was paid for

11 dates of service -- this is November '09.  Do you know

12 when the last dollar was paid for dates of service

13 2009?

14      A.  No, I do not.

15      Q.  So let's turn to the asterisk amounts that

16 were titled "Recent adjustments."  We've been told that

17 this exhibit updates Exhibit 5237 that was presented on

18 May 24th, 2010.  Is it safe to say that all of the

19 3,641.79 were paid since May 24th of this year?

20      A.  Yes.

21      Q.  That includes for claims dating back to dates

22 of service of 2008?

23      A.  Correct.

24      Q.  Just to be clear, these were claims that had

25 already been processed and reworked once, right?
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 1      A.  To my knowledge, yes.

 2      Q.  So those, quote, "recent adjustments" were

 3 actually reworks of reworks?

 4      A.  Yes.

 5      Q.  Now, you had testified earlier that United

 6 prefers claims reworks to lump sum settlements; is that

 7 correct?

 8      A.  Yes.

 9      Q.  Isn't it true that, throughout 2007 and 2008,

10 UCLA was asking you to rework the disputed claims that

11 were brought to your attention for dates of service

12 2006 and 2007?

13      A.  Yes.

14      Q.  And did you in fact present UCLA with

15 responses on some of those claims?

16      A.  I don't recall.

17      Q.  Do you recall whether you provided UCLA with

18 responses on all the claims that they presented for

19 reworks for 2006 and 2007?

20      A.  No, I don't recall.

21      Q.  And isn't it true that it was your company's

22 choice to resolve the '06 and '07 claims on a lump-sum

23 basis?

24      A.  Again, we prefer reworks.  I can't answer to

25 who made the decision on any type of a settlement that
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 1 you're referencing.

 2      Q.  So -- but you did testify that you have a

 3 provider settlement team as part of your staff; is that

 4 correct?

 5      A.  Not part of my staff, no.

 6      Q.  Oh, provider settlement team is not part of

 7 your staff?

 8      A.  Not part of my staff, no.

 9      Q.  But you're involved with provider settlements?

10      A.  No.

11      Q.  So is it your testimony that it was not

12 PacifiCare's preference, in the case of UCLA, to pursue

13 settlement by a lump sum?

14      A.  To my knowledge.  I'm not the expert on the

15 settlement.

16      Q.  Let's take a look at 5218.  Do you have that

17 in front of you?

18          So Mr. Kent asked you about the third bullet

19 point here, where it says that, "PacifiCare/United and

20 UCLA mutually understand that any and all claims issues

21 will not be resolved until such time the full roster

22 reconciliation is complete."

23          Isn't it true that the full roster

24 reconciliation was completed shortly after this letter?

25      A.  No.
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 1      Q.  It was not completed within a month or so, the

 2 full roster reconciliation?

 3      A.  No.

 4      Q.  And when do you recall it being completed?

 5      A.  I believe it was completed in June, maybe even

 6 August of '08.  It took a good year to reconcile this

 7 data.

 8      MS. ROSEN:  Your Honor, like to have marked as

 9 next in order --

10      THE COURT:  We're at 783.

11      MS. ROSEN:  -- an e-mail.

12      THE COURT:  All right.  An e-mail with a top date

13 of November 16th, 2007.

14          (Department's Exhibit 783, PAC0291274

15           marked for identification)

16      MS. ROSEN:  Q.  783.  So go ahead and take your

17 time.

18          So let's refer to this e-mail from you to

19 Elena McFann where you report that PacifiCare is

20 undertaking a complete roster reconciliation for UCLA.

21 And you cite two reasons.  One is the volume of TINs,

22 and the other are "issues they expressed."  I'm

23 assuming the "they" is reference to UCLA?

24      A.  Correct.

25      Q.  What were the issues that UCLA expressed that
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 1 you were referring to in this e-mail?

 2      A.  It was specific to the United lines of

 3 business.  UCLA had expressed that their physicians

 4 were not loaded in our online directories appropriately

 5 on the United lines of business.  It didn't have

 6 anything to do with the PacifiCare, PLHIC or HMO lines

 7 of business.

 8      Q.  So UCLA never expressed any concern to you

 9 about claims payment problems?

10      A.  On the PLHIC and on the HMO lines of business

11 for PacifiCare, no.

12      Q.  Never?

13      A.  I'm sorry.  No.  There were a few rework

14 files, but there were no issues specifically related to

15 this subject in this e-mail brought up from UCLA on

16 PacifiCare lines of business.

17      Q.  So were you aware of the link between the

18 roster problems that you referred to and claims payment

19 errors by PacifiCare?

20      A.  On the United lines of business.

21      Q.  And did that involve incorrectly loaded TINs

22 that could affect claims payments to UCLA providers?

23      A.  On the United lines of business.

24      Q.  So in this e-mail, you state that, "UCLA has

25 provided us a list of their physicians tied to each TIN
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 1 number, and we are doing comparison and identifying

 2 discrepancies on demographics and the adds/deletes and

 3 the validation of all TINs"; is that right?

 4      A.  Correct.

 5      Q.  So as of this date, one month after the UCLA

 6 roster reconciliation project had commenced, you report

 7 to Elena McFann that UCLA had provided PLHIC with all

 8 of the information needed to correct the provider data

 9 in its systems, right?

10      A.  No.  And this isn't related to PLHIC.  It's

11 related to United.

12      Q.  Didn't you testify earlier that, while you

13 were going through the roster reconciliation process,

14 you were correcting data for both the PacifiCare and

15 United lines of business so as not to duplicate

16 efforts?

17      A.  Yes.

18      Q.  So it is your testimony that you were

19 correcting provider data for PacifiCare?

20      A.  Correct.  There were 16 changes that needed to

21 be made.

22      Q.  So let's go back to 5218, which we just looked

23 at a few minutes ago, the letter from Connie Wong to

24 Mr. Rossie and Ms. Karman.  And I'd just like to note

25 that you were cc'd as the director, regional network



11727

 1 operations for United.  And your region, that included

 2 Southern California and UCLA?

 3      A.  Correct.

 4      Q.  Is that correct?

 5          Did Ms. Wong ask you to review this letter

 6 before it was sent?

 7      A.  No.

 8      Q.  So in your role at that time as director for

 9 regional network operations, were you accountable for

10 the claims payments to the network providers in your

11 regions?

12      A.  No.  My team has never processed or paid

13 claims.

14      Q.  My question wasn't if you had processed or

15 paid claims.  My question was, when providers come to

16 you in your provider relations capacity, are you not

17 accountable to them for helping them resolve their

18 provider claims problems?

19      A.  Yes.

20      Q.  And that would include helping UCLA resolve

21 its provider claims problems?

22      A.  Yes.

23      Q.  And it seems that you've testified that your

24 team was pretty heavily involved in the roster

25 reconciliation project, right?
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 1      A.  Correct.

 2      Q.  So were you not also responsible for the

 3 quality of network provider data for your network

 4 providers?

 5      A.  No.

 6      Q.  Unless there was a service module failure, as

 7 you had explained earlier?

 8      A.  Correct.  My area does not do any data entry.

 9 As a matter of fact, we were doing this roster

10 reconciliation to work very cohesively with UCLA and

11 because of the complexities with them having 118 TINs

12 and how the TINs would be affiliated.

13          We have a specific area that does data entry

14 that UCLA submits directly to for processing any

15 physician information, adds/deletes, demographics.

16 It's done through the network data management area.

17      Q.  But you're a funnel for that information

18 because you're interfacing with the providers, are you

19 not?

20      A.  No, we're not a funnel.  This was the

21 exception to the rule.  They submit directly to the

22 network data management area.  It's a specific area

23 that they process everything for.

24          In this scenario, this was an exception to the

25 rule.  Because of the 118 TINs and the complexity with
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 1 UCLA, my team took on this extra added responsibility

 2 to make sure that we were able to explain to the people

 3 doing the data entry how it should be done.

 4      Q.  Is Connie Wong on your team?

 5      A.  No.  Connie Wong is a network management

 6 contract manager.

 7      Q.  So it appears as of the date April 10th, 2008,

 8 six months after you reported to Ms. McFann that UCLA

 9 had provided PacifiCare with the data you needed to

10 confirm their physicians and their TINs, that you had

11 still not completed the reconciliation of the UCLA

12 provider data in your claims systems.

13          Do you recall the November 16th, '07 e-mail

14 where you said that UCLA had provided the information

15 on each of its providers and its TINs and the adds and

16 deletes?

17      A.  Yes.  Would you like me to add a little more

18 context to how the roster reconciliation was done?  It

19 will add some clarity here.

20      Q.  I think we gotten the explanation about the

21 back and forth.  But I guess my question is, it appears

22 that you were reporting in November '07 to Ms. McFann

23 that PacifiCare had received all the information or you

24 had received all the information you needed, but six

25 months later, it was still ongoing.
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 1      MR. KENT:  Objection, misstates the testimony,

 2 misstates the document.

 3      THE COURT:  Can you answer the question?

 4      THE WITNESS:  It's a little misleading.  It was

 5 processed.

 6      THE COURT:  Go ahead.  You can explain it.

 7      THE WITNESS:  I can explain it?

 8      THE COURT:  Yes.

 9      THE WITNESS:  So with UCLA having 118 TINs, what

10 we had asked -- we had run a report off of our system.

11 We had asked for them to provide each of the TINs and

12 their physicians so we could run their data and we

13 could run our data and bump it up and identify the

14 errors.

15          This "60 percent complete" was what they had

16 given us to do the initial bump.

17          Once that bump between the two was done, then

18 we were going to further scale it down and say, "This

19 is what was in our system and yours.  These are the

20 discrepancies for you to review."

21          So it was a twofold process.  So in '07 is

22 when they had given us the initial data to do the bump

23 against our system.  And in '08, the reconciliation and

24 the discrepancy still had not been completed and

25 reviewed by UCLA.
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 1      Q.  So Ms. Lewan, when you use the term "our

 2 system," you're referring to NDB, are you not?

 3      A.  I'm referring to UNET, which is the United

 4 systems.

 5      Q.  Does UNET use NDB?

 6      A.  Yes.

 7      Q.  Are you aware that there's been testimony that

 8 the provider data in NDB is to be the source of truth

 9 for all the claim systems United uses?

10      A.  No, I haven't seen any testimony before this.

11      Q.  You haven't heard that term?

12      A.  No.

13      Q.  So let's talk about RIMS for a minute.  At any

14 time from 2006 forward, did you believe that the

15 provider demographics for the UCLA providers was

16 inaccurate in RIMS?

17      A.  To my knowledge, no.

18      Q.  Mr. Rossie never said to you that the RIMS

19 data for UCLA, the PacifiCare data for UCLA was

20 inaccurate?

21      A.  No.  The primary source was the United side of

22 the business.

23      Q.  The primary source of --

24      A.  James's conversations, the primary source of

25 James's conversations was the United information was
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 1 not accurate in the United systems.

 2      Q.  So the primary source of inaccurate data about

 3 UCLA was in NDB?

 4      A.  Correct.

 5      Q.  Not RIMS?

 6      A.  Correct.

 7      Q.  In fact, UCLA urged you to correct the United

 8 data in NDB by using the data in RIMS, did they not?

 9      A.  Not to my recollection, no.

10      Q.  None of your staff -- your staff never

11 reported to you that UCLA had encouraged you to use the

12 PacifiCare data that was correct to reconcile your own

13 data against NDB?

14      A.  Not to my knowledge, no.

15      Q.  In any event, you chose not to do that, and

16 instead, you sent all the NDB data to UCLA and asked

17 them to manually correct the NDB data that United had

18 for UCLA in its system, correct?

19      A.  That was their request.  That was UCLA's

20 request to us.  They wanted us to reconcile the NDB

21 data.

22      Q.  UCLA asked you to reconcile the incorrect data

23 against RIMS; did they not?

24      A.  To my recollection, we never had that

25 discussion.
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 1      Q.  Were you aware that UCLA doesn't normally do

 2 this type of reconciliation where an insurer sends them

 3 their data that has inaccuracies in it and the provider

 4 is expected to correct the insurer's inaccurate data?

 5      A.  No, I was not aware that UCLA doesn't do this.

 6 A number of our providers do review their data to make

 7 sure of accuracy, especially for directory purposes.

 8      Q.  So you testified that, as a result of the

 9 reconciliation process, that the RIMS did have accurate

10 provider demographics for UCLA, right?

11      A.  Yes.

12      Q.  So does that indicate to you that UCLA had

13 been providing you, over time, accurate data to

14 PacifiCare?

15      A.  On the PacifiCare lines of business, yes.

16      Q.  So the PacifiCare data is what's in RIMS; none

17 of the United data, right?

18      A.  Correct.

19      Q.  And have you had Southern California as your

20 region for quite a while?

21      A.  Yes.

22      Q.  Since what year, approximately?

23      A.  I had half of Southern California, probably up

24 until March of '08.  And in March of '08, I took over

25 the rest of Southern California.
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 1      Q.  So for quite a while?

 2      A.  Yeah.

 3      THE COURT:  Is that a "yes"?

 4      THE WITNESS:  Yes, I'm sorry.

 5      MS. ROSEN:  Q.  And as long as you've been

 6 involved with UCLA, they've had over 100 TINs, have

 7 they not?

 8      A.  Well, I didn't get involved in the UCLA TIN

 9 reconciliation until around the '07 time period.  And

10 yes, they've had over 100 TINs.

11          There's been disparity on how many.  You know,

12 sometimes it's 126, and they haven't been able to

13 validate.  Now it's 118, and we have a whole process

14 we've built with UCLA to monitor how many TIN numbers

15 they have.  So we both are on the same page on the

16 volume of TINs.

17      Q.  So is it your understanding they had over 100

18 TINs prior to 2006?

19      A.  Yes.

20      Q.  Would you agree that, prior to 2006,

21 PacifiCare and UCLA had no significant claims issues?

22      A.  I wouldn't say significant.  We've had just

23 the regular issues.

24      Q.  The regular issues?

25      A.  (Nods head affirmatively)
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 1      Q.  So going back to the accuracy of the RIMS

 2 data, you testified that only 16 records had to be

 3 changed.  Were you aware that UCLA had been sending

 4 monthly rosters to PacifiCare for many years -- of

 5 their provider data?  Sorry -- monthly rosters of the

 6 provider data?

 7      A.  Yes.

 8      Q.  Were you aware that PacifiCare had been using

 9 those monthly rosters to update, make changes in RIMS?

10      A.  Yes.

11      Q.  Thank you.  Let's go back to 5218.  Sorry for

12 jumping around a little bit, but there was another

13 question I had for you about Issue No. 2, where it says

14 "Claims/Operations."  That's the Connie Wong letter.

15      A.  Correct.

16      Q.  You see that there is a reference in the first

17 bullet point to "further claims projects"?

18      A.  (Nods head affirmatively).

19      Q.  It appears that there were both unresolved

20 prior claims projects as well as anticipated claims

21 projects in the future, referred to as "further claims

22 projects"; is that right?

23      A.  That's what it states.

24      Q.  Did you not know that to be true at the time,

25 that prior claims projects and further claims
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 1 projects -- future claims projects were anticipated?

 2      A.  It says, "Any further claims projects will be

 3 pended until such time."

 4      Q.  And a claims project is a rework of claims

 5 initially processed, right?

 6      A.  Correct.

 7      Q.  So as late as April 10th, 2008, United

 8 anticipated, quote, "further claims projects" and were

 9 committing to working on those projects after a full

10 roster reconciliation had been completed?

11      A.  That's what it appears here.

12      Q.  Would you agree that at least some of the UCLA

13 fee schedules were incorrectly loaded causing claims

14 problems?

15      A.  I don't do contracting, and I don't look in

16 the fee schedules.  So I can't -- I can't speak to

17 that.

18      Q.  That never came up in your meetings with UCLA

19 about incorrect fee schedules being loaded?

20      A.  That came up.  But those discussions were

21 taken offline between James and the contract managers

22 that actually negotiate the contracts.

23      Q.  Was there also discussion that errors in

24 loading the UCLA fee schedules contributed to the

25 incorrect payment of UCLA claims?
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 1      A.  Again, that's a discussion that took place

 2 between UCLA and the contract managers.

 3      Q.  Were you aware of those discussions?

 4      A.  I was not included in the fee schedule

 5 discussions.

 6      Q.  Were you aware they were going on?  You've

 7 testified that you worked closely with the contract

 8 managers.

 9      A.  I'm aware that the contract managers, as they

10 do still today, have conversations specifically related

11 to interpretations in a number of contract issues with

12 the UCLA Medical Group.  But those are discussions that

13 are had between the contract managers and UCLA.

14      Q.  But I wasn't asking you about interpretation

15 of the contracts.  I was asking you about the incorrect

16 loading of fee schedules for UCLA providers.

17      A.  Any fee schedule discussions or contract

18 discussions are discussed between the contract managers

19 and UCLA.

20          Are there discussion that are taking place?

21 Yes, there are discussions that are taking place.

22          Am I aware of what the detail of those

23 discussions are?  No.  Those are between the contract

24 managers and UCLA.

25      Q.  So given that you have testified that the RIMS
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 1 data about UCLA providers was relatively clean, would

 2 you agree that the data feed that populated NDB clearly

 3 did not come from RIMS, caused the incorrect data in

 4 NDB?

 5      MR. KENT:  No foundation.

 6      THE COURT:  If she knows.

 7      THE WITNESS:  I don't.  That's a completely

 8 separate area.  So I don't know what was fed, how

 9 things were fed.

10      MS. ROSEN:  Your Honor, I'd like to ask that our

11 next in order be marked.  It's a March 18th, '07

12 e-mail.

13      THE COURT:  All right.  784 is an e-mail with a

14 top date of March 18th, 2008.

15          (Department's Exhibit 784, PAC0291132

16           marked for identification)

17      MS. ROSEN:  Q.  So you had just testified that you

18 didn't know anything about NDB and it was not your

19 area, right?

20      A.  No.  I testified that we worked on the roster

21 reconciliation for NDB because it was complex with 118

22 TIN numbers.

23      Q.  So let's start at the bottom of 291133.  If

24 you look in the lower right-hand corner, you can see

25 the Bates number.  It's your March 7th, '08 e-mail to
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 1 Connie Wong and Elena McFann.

 2          You're asking for a recommendation about what

 3 to do with the physicians on one of the files that was

 4 returned to you by UCLA showing that UCLA physician

 5 data that you had in NDB had terminated -- contained

 6 terminated UCLA network providers, right?

 7      A.  Yes.

 8      Q.  You report that the complicating factor about

 9 what to do with these physicians is that several of

10 them had terminated long before the CTN cut-over.

11 "Long" is in caps; is that right?

12      A.  Yes.

13      Q.  So Ms. Lewan, exactly how many providers were

14 "several" when you were referring to the several

15 providers?

16      A.  Oh, I don't recall.  This was over two years

17 ago.  And again, this is specific to the United roster

18 reconciliation, not PLHIC or HMO.

19      Q.  So if you look a little further down there,

20 you'll see that the UCLA providers that were terminated

21 prior to the cut-over were 577 and, in fact, that you

22 went on to warn that there could be more because UCLA

23 was still, quote, "working the lists," right?

24      A.  Correct.

25      Q.  So the roster reconciliation, did that pretty
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 1 much amount to PacifiCare giving UCLA the data they had

 2 in NDB and asking them to correct it?  Is that what's

 3 summarized in this e-mail?

 4      A.  Yes.  Again, UCLA brought to us that they

 5 didn't feel that the information on the United lines of

 6 business was accurate, and they wanted to make sure

 7 that the data was accurate.  So we pulled everything

 8 out of our system and had them validate that so we

 9 could make sure that everything was clean.

10      Q.  Now, do you believe, if you had pulled the

11 UCLA provider data out of the RIMS system and loaded

12 into NDB, this entire exercise could have been avoided?

13      A.  I can't speculate.

14      Q.  But you did testify that the RIMS data was

15 relatively clean for UCLA; is that right?

16      A.  Yes.

17      Q.  Going back to the number of TINs that UCLA

18 has, you've testified that you were aware that UCLA has

19 had a relatively high number of TINs prior to 2006,

20 correct?

21      A.  Correct.

22      Q.  And were you aware that your company ever made

23 the number of TINs and the consolidation of TINs a

24 contract negotiation with UCLA?

25      A.  No.
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 1      Q.  Did you tell UCLA that, if they insisted on

 2 having that many TINs, that PacifiCare would not be

 3 able to correctly pay their claims?

 4      A.  No.  But we did express that it does cause

 5 complexities.  It's complex for them, themselves, to

 6 administer it.

 7      Q.  And then, in spite of that, you proceeded to

 8 contract with them, in fact, multiple amendments to the

 9 base contract; is that not correct?

10      A.  Again, I don't do contracting.  I can't attest

11 to anything on the contracting side.  I'm strictly

12 provider relations.

13      Q.  So you're not aware that UCLA continued to be

14 a provider in the PacifiCare and United networks?

15      A.  I'm absolutely aware that they had -- that

16 they have a contract.  As far as amendments and other

17 items, that's strictly contract management.

18      Q.  So you're not aware that they continued to be

19 part of the network as a result of contracts and the

20 amendments to those contracts?

21      A.  I acknowledged that I'm completely aware that

22 they continue to be contracted.  As far as amendments

23 and all of that, that's left to the contract team.

24      Q.  In spite of all the TINs that they have?

25      A.  In spite of all the TINs that they have, yes,
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 1 we're still contracted with UCLA Medical Group.

 2      Q.  And at that time, you believed, PacifiCare

 3 believed it could successfully process the claims for

 4 UCLA under all of those TINs?

 5      MR. KENT:  No foundation, vague.

 6      THE COURT:  If you know.

 7      THE WITNESS:  I don't.  That's a completely

 8 separate operations area.

 9      MS. ROSEN:  Q.  Okay.  So, Ms. Lewan, you were

10 aware, were you not, of other providers other than UCLA

11 in your region who had complaints about not being

12 listed in the directories?

13      A.  No.

14      Q.  No other providers in Southern California ever

15 complained about not being listed in the directories?

16      A.  Not to the volume UCLA did.  I think with the

17 directories overall, people are going to be in and out.

18 It's a constantly moving target.  You have physicians

19 coming on.  You have physicians being removed.  You

20 have demographics that are updated.  As soon as a

21 directory is online, it's outdated.

22          So you have the back and forth constantly.

23 And depending on how that information is submitted from

24 the providers depends on what the accuracy is.

25          So, you know, providers constantly
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 1 complaining?  No.  The volume of complaints that we

 2 received?  No.

 3      Q.  Can I get an answer to my question?  I didn't

 4 say anything about "constantly" or --

 5      THE COURT:  Can you read back the question?

 6          (Record read)

 7      MR. KENT:  The pending question is argumentative.

 8 She answer the question.

 9      THE COURT:  Overruled.

10      THE WITNESS:  Other providers expressed concern,

11 but again, it's a moving target.

12      MS. ROSEN:  Q.  So were you aware of the online

13 provider directories and whether complaints or

14 questions about those from your providers that are

15 within your sphere increased after the acquisition?

16      A.  The only one that expressed a significant

17 concern was UCLA.

18      Q.  Were you also aware of complaints from

19 participating providers who were being paid at

20 non-participating rates?

21      A.  No.  I didn't experience a high volume of any

22 of that.

23      Q.  Was Bristol Park Medical Group one of the

24 providers within your team's sphere of responsibility?

25      A.  Yes, it was.
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 1      MS. ROSEN:  Your Honor, I'd like to ask that the

 2 next in order be marked.

 3      THE COURT:  785.

 4      MS. ROSEN:  April 24th, 2009.

 5      THE COURT:  All right.  It's an e-mail with a top

 6 date of April 24th, 2009.

 7          (Department's Exhibit 785, PAC0211185

 8           marked for identification)

 9      THE COURT:  Ms. Rosen, what about the confidential

10 designation?

11      MS. ROSEN:  Well, it's a PacifiCare document.

12      THE COURT:  Oh, is it?

13      MR. KENT:  It may come off.

14      THE COURT:  Thank you.

15      MS. ROSEN:  Q.  Ms. Lewan, who is Beth Krening?

16      A.  I don't know who Beth Krening is.

17      Q.  Starting at 211186, it appears that she's

18 received a report from the Bristol Park Group that 100

19 percent of their 2009 PPO claims have been paid wrong.

20 So she's inquiring, "Why is this happening?  I thought

21 that claims had gotten their stuff together."

22          This sounds like there was an earlier problem

23 with claims paying that Ms. Krening believed had been

24 fixed by now.

25      MR. KENT:  Objection, vague.
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 1      THE COURT:  I don't know what the question is.  It

 2 was an awful lot there.

 3      MS. ROSEN:  Q.  The question is, this sounds like

 4 there was an earlier problem with claims paying that

 5 Ms. Krening had believed had been fixed by now.  Is

 6 that right?

 7      MR. KENT:  It's vague, no foundation, calls for

 8 speculation.

 9      THE COURT:  Can you give me the Bates number?

10      MS. ROSEN:  I'm sorry.  0211186, the e-mail starts

11 with an April 23rd, '09.

12      THE COURT:  I don't have an April 23, '06.

13      MS. ROSEN:  You don't?

14      THE COURT:  You just gave me a March 18th, 2008

15 e-mail with -- am I looking at the wrong one?  Oh,

16 okay.  I am looking at the wrong one.  Let's start

17 over.

18          All right.  So you're looking at an April

19 23rd, 2009 e-mail.

20      MS. ROSEN:  From Elizabeth Krening.

21      THE COURT:  To Michael Hahn.

22      MS. ROSEN:  Correct.

23      THE COURT:  Sustained.

24          You need to establish whether or not she's

25 seen this.
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 1      MS. ROSEN:  Q.  Okay.  Ms. Lewan, you did

 2 ultimately respond to some questions about the Bristol

 3 Park notice that's the subject of Ms. Krening's e-mail,

 4 did you not?

 5      A.  I did respond.

 6      Q.  And were you unaware of Ms. Krening's

 7 concerns?

 8      A.  I don't know who she was.  If you look at the

 9 chain of e-mails, I was responding to Laurence and Sue

10 Berkel.  I wasn't on the initial e-mail that came from

11 Ms. Krening, and I don't know who she is.

12      Q.  Are you aware that Bristol Park Medical Group

13 appears to have sent out a letter to its patients

14 regarding the PacifiCare PPO business?

15      A.  This goes back to Bristol Park Medical Group

16 was in negotiations for a fee-for-service agreement.

17 And while they were doing their negotiations, they --

18 there was a lapse in that contract agreement.  So they

19 were nonpar for a certain time period.

20      MS. ROSEN:  Your Honor, could I get an answer to

21 my question?

22      MR. KENT:  That's argumentative.  She --

23      THE COURT:  All right.

24      MR. KENT:  The woman answered the question.  Just

25 because counsel doesn't like the answer doesn't mean
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 1 that --

 2      MS. ROSEN:  I asked if she was aware of the

 3 notice.

 4      THE COURT:  Okay.  Were you aware of the notice?

 5      THE WITNESS:  I was not aware of the notice that

 6 Bristol Park was sending out that Ms. Krening

 7 references.

 8      MS. ROSEN:  Q.  So you're saying you're not aware

 9 that Ms. Krening was frustrated by PacifiCare's

10 inability to pay claims as late of April 23, '09?

11      MR. KENT:  No foundation.

12      MS. ROSEN:  Q.  You were never aware of that?

13      MR. KENT:  I'm sorry.  No foundation.

14      THE COURT:  She can answer if she was not aware of

15 it.  But then you need to move on.  If she wasn't

16 aware, she wasn't aware.

17      MS. ROSEN:  I asked her if she was aware about the

18 notice.  Now I'm asking if she was aware that there

19 were ever any claims problems with Bristol Park in '09.

20      MR. KENT:  No.  She asked about whether this poor

21 woman that she doesn't know was frustrated.

22      THE COURT:  You did ask that.  I'm going to

23 sustain the objection.  You need to start over with the

24 question.

25      MS. ROSEN:  Okay.
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 1      Q.  So let's move on to -- so is it your testimony

 2 that you never saw the Bristol Park letter that they

 3 sent to their PPO patients?

 4      A.  I may have seen it after the fact.  I don't

 5 recall.  I don't know who Elizabeth is, and I was

 6 unaware of this until I was asked a question from Sue

 7 Berkel given her e-mail about what was taking place

 8 with Bristol Park.

 9      Q.  So let's look at Ms. Berkel's e-mail to you

10 and others.  She notes in that e-mail that she had not

11 heard about the claims underpayment issue.

12          Were you aware of the claim underpayment issue

13 as of April 23rd when Ms. Krening raised her concerns

14 to Sue Berkel?

15      A.  No.

16      Q.  So on April 24th, 2009 you provide your color

17 commentary at Ms. Berkel's request.  And in

18 Point No. 4, you note that there was a RIMS report for

19 October 31, '08 because of physicians being terminated

20 that seemed to generate additional claims processing

21 for 116 line items on the report.

22          Isn't it true that PacifiCare needed to

23 reprocess these 116 line items on this report?

24      A.  Yes.  And if you reference back up to Point 2,

25 the initial termination was for 10/31 and there were
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 1 several extensions.

 2          So in reading through this document, when the

 3 provider extended, not all physicians were linked up

 4 appropriately.  So we were capturing those extension

 5 time periods to reinstate and process those claims.

 6      Q.  So Ms. Lewan, isn't it true that, even after

 7 the roster reconciliation project with UCLA, you

 8 continued to have contract loading issues for both

 9 PacifiCare and United?

10      A.  Again, that's a conversation that you'd need

11 to have with the contracting folks.

12      Q.  They were never brought to your attention as

13 the provider relations director?

14      A.  No.  Again, contracting is very specific and

15 works very closely with UCLA.  To my knowledge, no.

16      Q.  So are you involved with monthly meetings with

17 your contract manager counterparts?

18      A.  We invite them to our meetings.  They're my

19 meetings with my staff, with UCLA.  So we invite them

20 to those meetings.

21          Anything that's specifically related to

22 contracting, we ask for them -- meaning the contracting

23 folks and James and Martha -- to have regular meetings

24 or offline meetings to discuss those issues.

25      Q.  So when you invite the contract management
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 1 staff to your meetings, is it fair to say that they

 2 share information on what's going on with UCLA and UCLA

 3 negotiations and UCLA issues with you?

 4      A.  Negotiations, no.  Negotiations do not take

 5 place in those meetings.

 6          Contract issues?  Yeah, we will hear what they

 7 are.

 8          But again, James can attest to you that my

 9 team will say, "That's a contracting issue.  You'll

10 need to handle that with the contracting folks."

11      Q.  So are you saying that you were unaware that,

12 even after the roster reconciliation was completed,

13 that there were thousands of claims that were mispaid

14 because UCLA providers were loaded to the wrong

15 contract code and the wrong fee schedule?  You were

16 unaware of that?

17      A.  I was unaware that there were thousands of

18 claims that were unpaid?  Yes.

19      Q.  And that these claims were reworked after --

20 after that discovery?

21      A.  Which rework projects are we talking about?

22      Q.  This was at a recent meeting, the monthly

23 meeting that you were involved in.

24      A.  So we're talking recently?  We're talking

25 about the new contract that was just negotiated?  Is
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 1 that what we're talking about?

 2      Q.  Talking about a recent meeting where there

 3 were thousands of mispaid claims that were brought to

 4 your attention.

 5      A.  I'm a little bit confused here.  Are we

 6 talking about the new contract that just took place?

 7 And I wouldn't say that there were thousands of claims.

 8 The new contract that was just renegotiated and the

 9 rework projects that were initiated because of the

10 contract that was loaded?  Is that what we're talking

11 about?

12          I guess I'm a little bit confused.  And I'm

13 sorry.  I'm sorry.  But we're talking rework here, and

14 now we're asking other rework questions.  So I want to

15 be clear on what it is that I'm being asked.

16      Q.  So we're talking about the July meeting.

17      A.  The July meeting.

18      Q.  The UCLA monthly meeting, July 2010.

19      A.  Okay.  So we're talking about the July 2010.

20 Yes, there was a retro-contract that was effective 3/1

21 between the UC system and United.  And both parties

22 delayed getting that contract closed.

23          And so, yes, there were rework projects that

24 were initiated at the -- by -- excuse me -- with the

25 knowledge of both parties because of the delay in
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 1 getting that contract finalized.

 2      Q.  I am talking about the July 2010 meeting, but

 3 I'm talking about discussions that took place about

 4 2008 and 2009 dates of service, UCLA claims that were

 5 mispaid for 2008 and 2009 dates of service based on an

 6 incorrect loading of the UCLA fee schedule and contract

 7 code.  Do you recall that?

 8      A.  That's not a true statement.  So yes, in July

 9 we did have a discussion regarding United lines of

10 business -- not PLHIC, not HMO -- on 2008 and 2009

11 rework files.  Yes.  There was a discussion.

12          Are there thousands of lines on the claim?

13 Yes.  Not thousands of claims, thousands of line items,

14 as we discussed earlier.

15      Q.  And no PacifiCare claims were involved in the

16 2008 and 2009 dates of service when the incorrect fee

17 schedule was loaded?

18      A.  You asked about the July 2008 meeting.  And we

19 were talking strictly the United contract and the

20 United rework.

21      Q.  July 2010 meeting is what I was asking about

22 where we discussed 2008-2009 dates of service claims.

23      A.  Correct.  And they were the United lines of

24 business.

25      Q.  None of them were PacifiCare?
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 1      A.  No.

 2      MR. KENT:  Good time to take a break?

 3      THE COURT:  Sure.  Go ahead.

 4          You know, Mr. Strumwasser, maybe you should

 5 ask the questions.  It takes a long time to go this

 6 way.

 7      MR. STRUMWASSER:  I'm sorry.

 8      THE COURT:  If you have questions you want to ask,

 9 please feel free.

10      MR. STRUMWASSER:  I'm sorry, your Honor.

11      MS. ROSEN:  Q.  Were these brought to your

12 attention by Dr. Veiseh?

13      A.  That's a fee schedule issue that the

14 contracting people are working on with James and Martha

15 Karman directly.

16          Yes, there was a fee schedule issue that was

17 brought to Lynette's attention, who works for me.  And

18 Alicia ponce, who is the contract director, is working

19 directly with James and Martha on that issue.

20      Q.  And the issue was the incorrect loading of the

21 fee schedule for Dr. Veiseh and other UCLA physicians

22 that resulted in mispaid claims?

23      A.  I don't know that it was a loading issue.  I

24 don't know what the specific issue is.  James and

25 Martha have had offline meetings regarding this with
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 1 the contracting folks.  So I can't say that it was a

 2 fee schedule load issue.

 3      Q.  That wasn't a subject of discussion at the

 4 July 2010 meeting that you attended?

 5      A.  The discussion of the July 2010 meeting --

 6 there was a pre-meeting before that to discuss that

 7 with James and Martha with the contracting folks.

 8      Q.  That you were not involved in?

 9      A.  I sat in the meeting and paid no attention.  I

10 came 30 minutes late, so I was physically there.  Was I

11 paying attention?  No because I wasn't leading the

12 meeting or having the discussions with UCLA.

13      Q.  So were you aware it was over eight months

14 after these issues were first identified by Dr. Veiseh

15 to you that the resolutions started to be worked on

16 with respect to the incorrect fee schedule loading?

17      A.  You keep saying it was a fee schedule load

18 issue.  I don't know that it was a fee schedule load

19 issue.

20          Yes, there was a length of time.  And again,

21 these aren't PLHIC related.  These are all

22 United-related issues.

23      MS. ROSEN:  Okay.  It's a good time to take a

24 break.

25          (Recess taken)
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 1      THE COURT:  Okay.  We'll go back on the record.

 2      MS. ROSEN:  Q.  So, Ms. Lewan, going back to the

 3 July and August PAM meeting that you attended, you

 4 testified you attended?

 5      A.  Yes.

 6      Q.  And -- where it was discussed that there was a

 7 question about Dr. Veiseh and other UCLA providers'

 8 contracts and whether they were loaded correctly or

 9 not, that question was discussed?

10      A.  Yes.  As I stated, that was addressed with the

11 contracting folks and James.

12      Q.  Okay.

13      A.  And Martha.

14      Q.  And at this point in 2008, you were aware that

15 the same contract rates with UCLA applied for both the

16 PacifiCare and the United business, were you not?

17      MR. KENT:  Objection, I thought we were talking

18 about 2010.  Now we're at 2008?

19      MS. ROSEN:  I was talking about meetings that

20 occurred in 2010 where Ms. Lewan has confirmed that

21 discussions about claims, 2008 and 2009, were

22 discussed.  The meetings were in 2010.  The claims were

23 from 2008 and 2009.

24      THE COURT:  Is that correct?

25      THE WITNESS:  The meeting was in 2010.  I'm not
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 1 sure how far back Dr. Veiseh's claims that you're

 2 referencing go back to.

 3      MS. ROSEN:  Q.  Let's just assume for the moment

 4 that they might have included some dates of service for

 5 2008.  And are you aware that the same contract rates

 6 between PacifiCare/United and UCLA applied to both

 7 PacifiCare patients' claims and United claims?

 8      A.  I'm not.  I don't to the contracting.  So

 9 there's fee schedules.  I don't know if they're

10 different or if they're the same.  Again, the fee

11 schedule issues are left to the contract negotiation

12 team.

13      Q.  So in 2008 and 2009, you were unaware that

14 there was a single contract rate that applied to both

15 lines of business?

16      A.  Again, I don't deal with the contract

17 negotiations, so when the claims reworks come through

18 us, we send it over to the claims folks who are looking

19 at the system.  I don't look at the contracts to find

20 out what the rates are and if they're the same.

21      MS. ROSEN:  Your Honor, Ms. Lewan has testified

22 that she assumed that the -- going back to 5388, she

23 assumed that the 1,230 claim lines that were in dispute

24 for the lab claims received EOBs and EOPs and that

25 those claim lines were rejected.
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 1          We'd like to request copies of the EOBs as

 2 evidence of whether those claim lines were rejected or

 3 not.

 4      THE COURT:  Is that something that can be done?

 5      MR. KENT:  Well, to -- images would have to be

 6 pulled out -- that would be a lot of work, to do a

 7 thousand.

 8      MS. ROSEN:  Claim lines.

 9      MR. KENT:  After 10 months of this hearing?  I

10 think that that's pretty onerous.

11      MS. ROSEN:  Your Honor, there is a factual dispute

12 about we have prior testimony that UCLA was not

13 notified of what the status of these claim lines were,

14 and that's why they went on the spreadsheet.  And today

15 Ms. Lewan has testified that she assumes that EOBs were

16 sent out explaining that those claim lines were denied.

17      MR. KENT:  My very clear recollection is I showed

18 Mr. Rossie two EOBs when he was testifying at one

19 point.  And they were both this very issue, and they

20 were both denials.

21      THE COURT:  All right.

22      MR. KENT:  So, I mean, we've gone through this.  I

23 think for us to go fishing around for 1,000 EOBs at

24 this point, it's a very onerous and unfair burden.

25      THE COURT:  Put your request in writing, and I'll
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 1 rule on it.

 2          And also, if you'll provide the numbers on the

 3 other two EOBs that you were talking about.

 4      MR. KENT:  Thank you, your Honor.

 5      MS. ROSEN:  Your Honor, we have testimony about

 6 the claim lines that were -- the thousands of claim

 7 lines that Ms. Lewan testified that were discussed in

 8 the PAM meetings in July and August of 2010.  We'd like

 9 a listing of those claim lines that she referred to

10 with the dates of service and which company for each

11 claim.

12      THE COURT:  I'm sorry.  Can you direct me back to

13 the --

14      MS. ROSEN:  There's no exhibit, your Honor.  There

15 was testimony.  I asked Ms. Lewan if she attended the

16 July and August 2010 PAM meetings where it was

17 discussed that there were thousands of claim lines that

18 might have been paid -- that at least UCLA believed

19 were paid incorrectly because they were told that the

20 contract code for Dr. Veiseh and other UCLA doctors'

21 schedules was incorrectly loaded.

22          She testified that it wasn't thousands of

23 claims, that it was probably thousands of claim lines.

24 And we believe that PacifiCare claims are mixed in

25 there because it was a single contract rate for United
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 1 and PacifiCare under a single contract for UCLA.

 2      MR. KENT:  She said she wasn't party -- she wasn't

 3 part of those discussions is what I heard her say.

 4      THE COURT:  That's what I heard her say, too.

 5          If UCLA has evidence that there are non -- are

 6 PLHIC things in there, then they should be -- you

 7 should discuss it with them.  Her testimony is just not

 8 enough to go start rummaging around in that area.

 9      MS. ROSEN:  Well, she testified that she attended

10 the pre-meeting where there were thousands of claim

11 lines --

12      THE COURT:  She said she didn't pay any attention,

13 so she doesn't know.  I'm not accepting her

14 testimony -- if that's what you're asking about -- what

15 happened at that pre-meeting.

16          So if you have something else to show, that's

17 fine.  But I don't see why we should go wandering

18 around in some -- I mean, I assume you're asking for

19 that to impeach the witness.  Well, there's nothing to

20 impeach because I don't have any testimony that I would

21 rely on based on what she just said.

22      MS. ROSEN:  Okay.  Thank you, your Honor.

23      THE COURT:  That's it?  Because you can put your

24 other request in writing.

25      MS. ROSEN:  I will put that in writing.
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 1      THE COURT:  All right.  Go ahead.

 2      MS. ROSEN:  Q.  So let's turn to your testimony

 3 about Dr. Mazer.  You testified about Dr. Mazer and his

 4 patient David H.  Are you familiar with issues related

 5 to Dave H's claims for Dr. Mazer's care?

 6      A.  Yes.

 7      Q.  You testified that David H was an HMO member,

 8 right?

 9      A.  He was an HMO member with a POS opt-out.

10      Q.  Did you mean for the Judge to understand that

11 he did not have any PacifiCare coverage -- PLHIC,

12 sorry, PacifiCare Life and Health Insurance coverage?

13      A.  Did I mean for the Judge to understand

14 that?  No.  He was an HMO member with a point of

15 service opt-out benefit.

16      Q.  And isn't it true, Ms. Lewan, that the

17 PacifiCare Life and Health coverage he had was through

18 his spouse's employer?

19      A.  That I'm not sure of.

20      Q.  So you weren't aware that his spouse's

21 employer provided a full PacifiCare Life and Health

22 Insurance policy covering Dave H's care provided by

23 Dr. Mazer?

24      A.  No, I wasn't aware of that.

25      Q.  And you weren't aware that ultimately the
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 1 PacifiCare Life and Health Insurance Company paid for

 2 David H's care with Dr. Mazer under his insurance

 3 policy coverage?

 4      A.  No.  I was aware that it was an HMO member

 5 with a POS opt-out benefit, that they needed the denial

 6 from Sharp to be able to pay the claim.

 7      Q.  So you were not aware that David H had dual

 8 coverage?

 9      A.  No.

10      Q.  And the POS coverage that you refer to, that

11 is a type of HMO coverage, is it not?

12      A.  Yes.

13      Q.  So did you research the PacifiCare Life and

14 Health claim that was paid for David H, Dr. Mazer?

15      A.  The claims department researched the claim.

16      Q.  You were not aware that that was paid under

17 PacifiCare Life and Health Insurance policy?

18      A.  No.  We made sure that the claim was taken

19 care of and the claim it was paid for Dr. Mazer.

20      Q.  But you didn't know that it was PacifiCare

21 Life and Health Insurance Company policy that paid that

22 claim?

23      A.  As I stated previously, no.

24      Q.  Were you also aware that, when Dr. Mazer

25 submitted his claim for David H to PacifiCare Life and
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 1 Health Insurance Company, they, in fact, were the ones

 2 that sent the claim to Sharp?

 3      A.  No.

 4      Q.  Do you know how long it took for Dr. Mazer to

 5 be paid for David H's services?

 6      A.  I don't recall how long it took.

 7      Q.  Are you aware of the procedures when an

 8 individual has both PCC HMO coverage and PacifiCare

 9 Life and Health Insurance coverage how PacifiCare Life

10 and Health Insurance deals with the dual coverage?

11      A.  Again, I'm not in the claims department.  That

12 would be a coordination of benefits that the claims

13 department would need to answer.

14      Q.  So were you not also aware that Dr. Mazer

15 called PacifiCare Life and Health Insurance Company and

16 received prior approval for David H's procedure?

17      A.  That was not something he discussed with

18 Felicia Johnson [phonetic], who worked for me.

19      Q.  And Felicia, you presume, would have reported

20 all the issues that Dr. Mazer had brought to her

21 attention about how difficult it was to get David H's

22 claims paid?

23      A.  I'm sorry.  Can you ask that question again?

24      Q.  Would Felicia have reported to you all of the

25 issues that Dr. Mazer had presented to her about how
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 1 difficult it was to get David H's claim paid under his

 2 insurance policy?

 3      A.  No.  I have a staff of 32 people.  They don't

 4 report every single issue to me.  They're

 5 professionals, and they're independent on the issues

 6 that they're working on.  So they don't report every

 7 single issue and every single claims issue.  They work

 8 through the various avenues within the organization to

 9 resolve the issues.

10      Q.  So is it your testimony that you were unaware

11 that Dr. Mazer was submitting the claim for David H's

12 procedure under his health insurance policy, not his

13 HMO?

14      A.  Repeat the question again?

15      Q.  So is it your testimony that you were unaware

16 that Dr. Mazer was submitting the claim for David H's

17 services under his insurance coverage not his HMO?

18      A.  It was my understanding that he submitted it

19 to PacifiCare.

20      Q.  Life and Health?

21      A.  PacifiCare in general.  I don't -- you know, I

22 wasn't getting into the PLHIC or the HMO and that there

23 needed to be a denial received from Sharp.  So I was

24 under the impression that he was submitting it through

25 his HMO POS benefit.
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 1      Q.  And that was your assumption?

 2      A.  Correct.

 3      Q.  You just testified that he was submitting it

 4 to PacifiCare in general, but earlier you testified

 5 that he submitted it to the wrong address?

 6      A.  Correct.  It needed to go to PacifiCare to

 7 make sure that it was denied so it could be paid

 8 through the point of service benefit.

 9      Q.  So is it your testimony that he didn't mail it

10 to the PacifiCare Life and Health Insurance Company

11 address that was on David H's card?

12      A.  It would need -- whatever the address was that

13 was on the back of the card.

14      MS. ROSEN:  Okay.  Nothing further on that, and

15 nothing further, your Honor.

16      THE COURT:  Any redirect?

17      MR. KENT:  No.

18      THE COURT:  Anything further from the witness?

19 Can the witness be released?

20      MR. STRUMWASSER:  Subject to the data request.

21      THE COURT:  All right.

22          (Whereupon, the proceedings recessed

23           at 3:34 o'clock p.m.)

24

25
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 4 Reporter of the State of California, duly authorized to

 5 administer oaths pursuant to Section 8211 of the

 6 California Code of Civil Procedure, do hereby certify

 7 that the foregoing proceedings were reported by me, a

 8 disinterested person, and thereafter transcribed under

 9 my direction into typewriting and is a true and correct

10 transcription of said proceedings.

11          I further certify that I am not of counsel or

12 attorney for either or any of the parties in the

13 foregoing proceeding and caption named, nor in any way

14 interested in the outcome of the cause named in said

15 caption.

16          Dated the 21st day of September, 2010.

17

18

19                                 DEBORAH FUQUA

20                                 CSR NO. 12948

21

22

23

24

25



-

 1             BEFORE THE INSURANCE COMMISSIONER

 2                OF THE STATE OF CALIFORNIA

 3   OAKLAND, CALIFORNIA, DEPARTMENT B, RUTH ASTLE, JUDGE

 4                           -oOo-

 5 IN THE MATTER OF PACIFICARE LIFE  ) UPA 2007-00004

 6 AND HEALTH INSURANCE COMPANY,     ) OAH 2009061395

 7            RESPONDENT.            ) September 21, 2010

 8                                   ) Volume 96

 9 __________________________________) Pages 11766 - 11875

10

11           REPORTER'S TRANSCRIPT OF PROCEEDINGS

12

13 APPEARANCES:

14 FOR THE PLAINTIFF:

15 STRUMWASSER & WOOCHER LLP

BY:  MICHAEL J. STRUMWASSER, ATTORNEY AT LAW

16 FREDRIC D. WOOCHER, ATTORNEY AT LAW

BRYCE A. GEE, ATTORNEY

17 JONATHAN D. KROP, ATTORNEY AT LAW

10940 WILSHIRE BLVD., SUITE 2000

18 LOS ANGELES, CALIFORNIA  90024

TEL (310) 576-1233 FAX (310) 319-0156

19

CALIFORNIA DEPARTMENT OF INSURANCE

20 LEGAL DIVISION

ADAM M. COLE, GENERAL COUNSEL

21 ANDREA G. ROSEN, ATTORNEY AT LAW

300 CAPITOL MALL, 17TH FLOOR

22 SACRAMENTO, CALIFORNIA 95814

TEL (916) 492-3508 FAX (916) 492-3526

23

24                 CALIFORNIA REPORTING, LLC

                    52 LONGWOOD DRIVE

25                   SAN RAFAEL, CA 94901



11767

 1 FOR THE RESPONDENT:

 2 SONNENSCHEIN NATH & ROSENTHAL LLP

BY:  RONALD D. KENT, ATTORNEY AT LAW

 3 STEVEN A. VELKEI, ATTORNEY AT LAW

FELIX T. WOO, ATTORNEY AT LAW

 4 LIBIO BUENDIA LATIMER, ATTORNEY AT LAW

600 SOUTH FIGUEROA STREET, SUITE 2500

 5 LOS ANGELES, CALIFORNIA  90017-5704

TEL (213) 623-9300 FAX (213) 623-8824

 6

 7 THOMAS E. MCDONALD, ATTORNEY AT LAW

CATHERYN EVANS, ATTORNEY AT LAW

 8 SUSAN WALKER, ATTORNEY AT LAW

525 MARKET STREET, 26TH FLOOR

 9 SAN FRANCISCO, CALIFORNIA  94105

TEL (415) 882-5000 FAX (415) 882-0300

10

11

12

13 ALSO PRESENT:

14

15        JANE KNOUS

16

17

18

19

20

21

22

23

24 REPORTED BY DYNELE SIMONOV, CSR NO. 11211

25



11768

 1                         I N D E X

 2 WITNESS                                    DIRECT  CROSS

 3 ANNE HARVEY

 4                   BY MR. KENT               11770

 5                   BY MR. STRUMWASSER               11797

 6                      E X H I B I T S

 7 RESPONDENT

EXHIBIT NO.                                         I.D.

 8

5390   Anne Harvey Curriculum Vitae                11771

 9

10 CLAIMANT

EXHIBIT NO.                                         I.D.

11

12 786    9/12/07 email chain, PAC0866366-6387        11804

13 787    11/20/06 email, PAC0187409                  11816

14 788    11/21/06 email chain, PAC0765541-5543       11821

15 789    6/28/07 email, PAC0467224-7225              11839

16 790    6/29/07 email chain, PAC0456928-6930        11845

17 791    7/2/07 email chain, PAC0234321-4323         11853

18 792    7/03/07 email chain, PAC0234312-4314        11855

19

20

21

22

23

24

25



11769

 1 TUESDAY, SEPTEMBER 21, 2010; 9:00 A.M. DEPARTMENT A;

 2 ELIHU HARRIS STATE BUILDING; 1515 CLAY STREET; RUTH

 3 ASTLE, ADMINISTRATIVE LAW JUDGE

 4                           -oOo-

 5          THE COURT:  This is on the record.  This is

 6 before the Insurance Commissioner of the State of

 7 California in the matter of PacifiCare Life and Health

 8 Insurance Company.  This is OAH Case Number 2009061395

 9 and Agency Case Number UPA 2007-00004.

10          Today's date is September 21st, 2010.  Counsel

11 are present.  Respondent is present.

12          MR. KENT:  Jane Knous.

13          THE COURT:  You are ready to call your next

14 witness?

15          MR. STRUMWASSER:  Did you want to move exhibits

16 in?

17          THE COURT:  Going backwards.  5389, any

18 objection?

19          MS. ROSEN:  No.

20          THE COURT:  5387?

21          MS. ROSEN:  No, your Honor.

22          THE COURT:  5386?

23          MS. ROSEN:  No.

24          THE COURT:  5385?

25          MS. ROSEN:  No, Your Honor.
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 1          MR. KENT:  On the last one, 5385, Ms. Lewan's

 2 CV, I want to make sure the one we have in there has

 3 dropped her personal information.  Excellent.

 4          THE COURT:  783?

 5          MR. KENT:  No objection.

 6          THE COURT:  784?

 7          MR. KENT:  No objection.

 8          THE COURT:  785?

 9          MR. KENT:  No objection.

10          THE COURT:  The two CDs, 782 and 781.

11          MR. KENT:  I don't know what they are.

12          THE COURT:  You were not here.

13          Any others from yesterday?  That's good?

14          MR. KENT:  I believe so, your Honor.

15          THE COURT:  Call your next witness.

16          MR. KENT:  PacifiCare calls Anne Harvey.

17                      ANNE HARVEY,

18 Called as a witness, having been duly sworn, testified

19 as follows:

20          THE WITNESS:  Anne Harvey, H-A-R-V-E-Y.

21          THE COURT:  All right.

22                    DIRECT EXAMINATION

23 BY MR. KENT:

24     Q.   Good morning, Ms. Harvey.

25     A.   Good morning.



11771

 1          MR. KENT:  5390.

 2          THE COURT:  This is the CV for Ms. Harvey?

 3          MR. KENT:  Yes.

 4          (Exhibit 5390 marked for Identification.)

 5 BY MR. KENT:

 6     Q.   Showing you what has been marked as Exhibit

 7 5390, Ms. Harvey, is this a copy of your current CV?

 8     A.   Yes, it is.

 9     Q.   When did you start with PacifiCare?

10     A.   October 1st, 2001.

11     Q.   Have you also been in Provider Relations since

12 you have been with PacifiCare?

13     A.   Yes.  The title has changed.  It is a position

14 that differentiated from contract.

15     Q.   I see you are presently Director of Provider

16 Relations of Northern California, but what are your

17 general responsibilities for your Northern California

18 staff?

19     A.   We are there to educate and assist our provider

20 networks.  So we assist them with educating them on

21 policies, procedures, where to bill, who to bill, member

22 eligibility issues.  We are there to be whatever they

23 need in terms of getting any escalated issues involved,

24 things like that.

25     Q.   Let me ask you, focussing on you, what
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 1 generally are your responsibilities as director of that

 2 group?

 3     A.   I have a staff of 15, so my responsibilities

 4 are mostly the day-to-day management of the team,

 5 ensuring that we are supporting both our capitated

 6 delegated business and our fee for service business.

 7     Q.   Looking over at the second page of your CV,

 8 Exhibit 5390 I see in the middle of the page there are

 9 some claims, manager claims, supervisor claims, lead

10 positions that you held sometime in the past.  Those

11 were involving insurance claims or health care claims?

12     A.   Yes.  Sutter Connect was a wholly-owned

13 affiliate of Sutter Health Systems, a major Northern

14 California provider that owns hospitals and medical

15 groups, many of whom who have capitated delegated

16 contracts.

17          Sutter Connect was the third-party

18 administrator for Sutter Medical Group, Sutter West

19 Medical Group, Sutter physicians in Sacramento, along

20 with what is now called Sutter Health Sacramento Sierra

21 Region, capitated hospital.

22          So we would get capitation from the health

23 plans, and it was up to us to pay providers for service,

24 and I worked in that function.

25     Q.   What is capitation?
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 1     A.   It is a monthly member per month payment made

 2 to a physician group or hospital which then under rules

 3 of deligation allows them to direct and manage the care

 4 of those members.

 5     Q.   Can you give us an overview of the type of

 6 claims work that you did?

 7     A.   Well, a variety of things.  I kind of

 8 progressed through the ranks reasonably quickly.

 9          I was first in their recovery department where

10 we would pay claims and then bill them back to health

11 plans for reimbursement.  Some of those were stop-loss

12 claims.  Others were indemnified services.

13          Went into claims research where claims that

14 providers had issues with were submitted for specific

15 review and adjudication.

16          Then became a claims lead, so I think I had

17 three or four people that were working for me, including

18 some data entry folks.

19          Claims manager.  The team got bigger.  Got up

20 to 18 people.  Data Entry was doing Sutter West Medical

21 Group and Sutter Medical Group and a little medically

22 indigent adult program that was based out of Yolo

23 County.

24          So I did those three areas and then managed

25 data entry, claims processing and claims research.
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 1     Q.   The claims background that you have, does that

 2 help you in your current job?

 3     A.   Yes.

 4     Q.   How so?

 5     A.   Well, I think it has given me a good

 6 perspective on everything from the data entry of a

 7 physician claim to final resolution of a claim and how

 8 systems approach claims processing and adjudication

 9 rules and where the various cutoff points can be.

10          So it is easier -- I think it is easier for me

11 to then dialogue if we have an issue with a claim today,

12 if it failed on eligibility or it failed on coding,

13 things like that.

14     Q.   Can you tell us generally speaking, prior to

15 the merger, focussing on the period prior to the merger,

16 how did the Provider Relations team in Northern

17 California operate with respect to PHLIC?

18     A.   Well, PHLIC was a very small part of our

19 business.  The majority of our work was to work with our

20 capitated delegated providers, making sure that they

21 were executing on their deligation agreements and doing

22 things in accordance with the deligation agreements.

23     Q.   Did that change immediately after the merger

24 between United and PacifiCare?

25     A.   Not really.  The focus on PHLIC, it is always a
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 1 small volume of members, so there really wasn't that

 2 many issues with PHLIC.

 3     Q.   At some point did the combined PacifiCare

 4 United companies implement a new provider service model

 5 for PPO business in Northern California?

 6     A.   Yes.  In June of 2008 we became what we call a

 7 pilot market for our physician advocate and provider

 8 advocate program.  So we then assumed responsibility for

 9 all fee for service and HMO business along with an

10 increase in staff.

11     Q.   Were you personally involved in implementing

12 this new service model?

13     A.   Yes.  I was appointed lead in June of 2008 for

14 the Northern California market, so it was my job to find

15 the right people and get them on board.

16     Q.   How is the new service model different from the

17 old?

18     A.   Well, we, A, have accountability for the fee

19 for service business and we are leveraging the

20 technological tools that UnitedHealthcare has.  They

21 have a very extensive provider portal which has lots of

22 great tools that providers can use.

23          They also had -- you know, they were just more

24 advanced technologically than PacifiCare had been.  But

25 PacifiCare was very high touch in terms of personal
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 1 relationships.  So the current model is really trying to

 2 blend those things together and get the best of both

 3 worlds.

 4          You can't maybe see every single provider in

 5 Northern California, but you can certainly see the ones

 6 you are doing a lot of business with and making sure

 7 that you have personal relationships on the ground, that

 8 you don't have people out there frustrated over things.

 9     Q.   From your vantage point, how has this new

10 service model worked out?

11     A.   I think it has been fabulous.  We have been

12 doing surveys of the market.  We did one before we did a

13 rollout of the service model.

14          We have done subsequent surveys of the market.

15 We have just completed our third survey of the market.

16 And we have seen increases in the provider satisfaction

17 and the overall satisfaction with UnitedHealthcare.

18     Q.   Couple questions about this new or changed

19 service model.  Has that service model been implemented

20 by United outside of California?

21     A.   Yes.

22     Q.   And that is on United's other lines of

23 business?

24     A.   Yes.

25     Q.   Let me switch gears right now and ask you a
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 1 little bit -- some additional questions about your

 2 background.  Looking over again, the second page of your

 3 CV, Exhibit 5390, second page toward the bottom,

 4 physician office staff biller.  What was that job, Ms.

 5 Harvey?

 6     A.   I was one of three people who worked for Dr.

 7 Douglas.  He was a solo practitioner, OBGYN.  So I did

 8 what we call some front office and back office duties.

 9 Once we get the charge slips from the doctor, we would

10 then prepare the billings and get them sent out.  We

11 would also call for claims status and due appeals if we

12 felt there was something that wasn't paid appropriately.

13     Q.   Did you submit and follow up on claims to all

14 the major health insurers operating in California?

15     A.   A goodly number.  We had a lot of MediCal and

16 Medicare in our practice, but we had several PPO plans

17 that we dealt with, yes.

18     Q.   Including PacifiCare?

19     A.   To some extent, yes.  The majority of what I

20 recall was more around FAP and TakeCare, because this

21 was prior to their being merged with PacifiCare.

22     Q.   In that position with Dr. Douglas, did you have

23 occasion to check patient's eligibility?

24     A.   Yes.  We did that as part of the registration

25 process.
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 1     Q.   Did you have occasion to check on the status of

 2 claims you submitted to the various health plans?

 3     A.   Yes.

 4     Q.   How did you go about checking the status of

 5 claims?

 6     A.   We called the number on the back of the

 7 patient's card.

 8     Q.   How did you know to call a customer service

 9 number on the back of the patient's insurance

10 eligibility card?

11     A.   That was just standard operating practice.

12     Q.   Now, a little earlier you mentioned that part

13 of your responsibilities or your team's responsibilities

14 in Provider Relations is to do some educating of

15 providers.  Could you tell us about the different ways

16 about which your team goes about providing those

17 services?

18     A.   Well, there are a variety of methods.  And it

19 depends on the line of business.  When we are dealing

20 with our capitated delegated groups, we were working

21 with counterparts at those groups who will then help

22 disseminate information to their networks.

23          If we are dealing with fee for service

24 providers, we do that through office visits, telephone

25 calls, Webinars that we use now.  We have done town
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 1 halls.  A variety of methods.

 2     Q.   When you say "fee for service," that would

 3 include PPO business?

 4     A.   Yes.

 5     Q.   Let me ask you this:  As part of the education

 6 process, do you and your team cover with providers and

 7 provider staffs the various customer service tools that

 8 PacifiCare and United make available to providers?

 9     A.   Yes.  We go through online demonstrations of

10 the portals.  We have handouts that are used.  We will

11 go through anything that is needed to go through.

12          Each office can be different in their level of

13 sophistication, so we will tailor the training to

14 whatever that office needs.

15     Q.   Looking back at 2006, were the customer service

16 tools available to providers a particular topic of

17 discussion in your various educational outreaches?

18     A.   In 2006 we made specific outreaches because of

19 the general noise about the merger.  We made specific

20 outreaches to providers in mail.  And then through our

21 delegated groups about here is what you do for a

22 PacifiCare HMO claim.  Here is what you do for

23 PacifiCare PPO.  And here is what you do for United.  We

24 did make some targeted outreach, yes.

25     Q.   And I get the feeling that that was the
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 1 appropriate thing to do back in 2006.  My question is

 2 why?

 3     A.   I think there was a lot of questions and noise

 4 in the market about what does the merger mean, is this

 5 going to change things.  So it was to get it out there

 6 in writing, really, that there wasn't a lot of changes.

 7 These are the pathways by line of business.

 8     Q.   Let me show you a document that was previously

 9 marked as Exhibit 5349.  Are you familiar with this

10 document?

11     A.   Yes, I recall it.

12     Q.   What is it?

13     A.   This is a letter that we sent out to our entire

14 contracted network based on the CTN cutover activity

15 that was going to happen and it explained a little bit

16 about the merger and what to do just to clarify

17 everything for everybody.

18     Q.   I am paraphrasing, you said it went to all the

19 providers?

20     A.   In the contracted network.

21     Q.   Contracted network.  Who would that include

22 more specifically?

23     A.   Our fee for service provider and I believe it

24 was also sentence to the delegated provider because we

25 did targeted outreaches to our folks to make sure and to
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 1 have them when disseminate some the tools at the back.

 2     Q.   Was it sentence to all the providers who in

 3 2006 or the beginning of 2006 already had existing

 4 contracts with PacifiCare?

 5     A.   Yes.  The vast majority of those because we had

 6 to executive new contracts for the CTN conversion, so

 7 this was part of that process.

 8     Q.   So the existing providers, is that; right?

 9     A.   Yes.

10     Q.   Then we have had some other testimony where

11 providers were called the CTN gap providers, providers

12 who had contracts with CTN, but historically had not had

13 contracts with PacifiCare.  Did they receive this or a

14 substantially similar mailing?

15     A.   Yes.

16     Q.   How about the providers who historically had no

17 CTN with CTN, no CTN with PacifiCare.  If someone in

18 that group joined the PacifiCare Network, did he or she

19 get a copy of this document or one substantially

20 similar?

21     A.   Yes.  It became part of the our standard

22 welcome packet.

23     Q.   If I could ask you to look at the last page of

24 Exhibit 5439.  It is Bates page ending 7836.  What are

25 we looking at here?
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 1     A.   This is the Quick Reference Guide for the

 2 PacifiCare PPO business.

 3     Q.   If you guy to the immediately prior page, which

 4 is Bates page 7835, this is another quick reference

 5 guide.  And I believe there is a third one in this

 6 mailing as well.  Why were there multiple quick mailing

 7 guides included in this document?

 8     A.   Because of the contract cutover.  So part of

 9 the merger and CTN issue was that there had to be an

10 internal wall about contracts that were CTN contracts

11 and contracts that were post.  So there was a team in

12 Long Beach that handled the CTN, which we considered a

13 leased network.  That team was very separate.  We had no

14 line of sight to any rates or procedures that team would

15 handle.  And then post-CTN was our responsibility.

16     Q.   And then there was the PacifiCare business?

17     A.   And the PacifiCare business, right.

18     Q.   The mailing, 5349, relative to the CTN cutover,

19 which I believe was in June of 2006, when was this

20 mailing sent out?

21     A.   Depending on when they contracted, we had quite

22 a few that these went out in May and early June and they

23 continued on for some months because there were some

24 contracts like South Enloe that were outside of our

25 normal legacy PacifiCare area.  That didn't come on
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 1 until afterwards.  When you came on, you got it.

 2     Q.   Meaning when you joined the network, you got

 3 one of these?

 4     A.   Correct.

 5     Q.   Have you received any feedback from providers

 6 about this mailing?

 7     A.   No.  The conversations that we had directly

 8 with hospitals and providers through JOCs and things

 9 like that.  They thanked us for having the sheets they

10 could put on the wall, the billers could put up.

11     Q.   When you are talking about the sheets?

12     A.   The grids.

13     Q.   The Quick Reference Guides?

14     A.   Billers, they always have things around their

15 computer so they don't have to look anyting up.  They

16 can just look up and say, oh, yeah.

17     Q.   You have told us about town hall meetings,

18 office visits, these mailings.  Were there other ways

19 back in 2006-2007 that providers would be advised about

20 or told a second or multiple times about these available

21 provider service tools?

22     A.   Well, we had them posted on our Web portals,

23 both PacifiCare and United portals.  And if they called

24 Customer Service, they would be directed to the portal

25 to look those up.
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 1     Q.   Did you make any outreach to third parties?

 2     A.   Well, I would assume -- we did go when we were

 3 doing JOCs with our capitated delegated group, and we

 4 asked them to put them in their newsletter.  Santa Clara

 5 IPA has a monthly newsletter.  I remember they put that

 6 in there just to help get it out as broadly as possible.

 7     Q.   Do you recall hearing any complaints from

 8 providers in 2006, 2007 about the PHLIC customer service

 9 tools in terms of the tools not working or not -- being

10 confusing or anything like that?

11     A.   No.

12     Q.   Ever hear from your providers in Northern

13 California that he or she wasn't able to determine if or

14 when PHLIC had received a claim?

15     A.   No.

16     Q.   Ever hear from a provider that he or she had

17 expected to receive a hard copy claims letter, but was

18 upset because one had not shown up?

19     A.   No.

20     Q.   Since the Company started sending hard copy

21 knowledge.  Letters, I think it was in 2008, have you

22 received any comments from providers about those hard

23 copy acknowledgment letters?

24     A.   I recall a comment from Sutter Health CBO that

25 there it was a lot of mail junking up their mailbox.
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 1     Q.   What do you mean it is junking up their

 2 mailbox?

 3     A.   It was paper that was coming into their mailbox

 4 where they get their checks and EOBs they weren't going

 5 to take the time to manually match all that stuff up,

 6 so...

 7     Q.   Let me ask you a couple questions about the CTN

 8 transition.  After the merger, did you take on

 9 additional responsibilities for Provider Relations on

10 the United side of the house?

11     A.   No official, no.

12     Q.   How did your work change after they merger in

13 terms of not taking on new responsibilities, but to the

14 extent that you had any interaction on the United side

15 of the house?

16     A.   If they were our contracted network and they

17 came to us, we tried to help.

18     Q.   When you say they came to us, you mean

19 providers?

20     A.   Providers.

21     Q.   Can you give an example of why they would come

22 to you?

23     A.   Questions or claim issues, the normal stuff

24 that would bubble up to us.

25     Q.   You mentioned the CTN Network before, can you
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 1 tell us to your understanding what was the relationship

 2 historically between United and CTN for purposes of

 3 California business?

 4     A.   Well, as I understand it, it was a leased

 5 network that United accessed through Blue Shield in

 6 order to have a network.  At some point United had

 7 exited California, and was accessing California through

 8 the CTN.

 9     Q.   We had some other witnesses in this hearing

10 testify about termination of the CTN relationship.  But

11 what I wanted to ask you is, did that termination and

12 the related transition of the United PPO membership from

13 the CTN network to the PacifiCare Network, did that

14 affect your job?

15     A.   Yes, in terms of the fact that there was

16 additional activity in the contracting team, and so that

17 activity would mean that there would be questions that

18 would come to us.

19     Q.   Well, I was going to ask you, you are not

20 involved in contracting, are you?

21     A.   No.

22     Q.   So how would that increased contracting

23 activity end up a affecting your job?

24     A.   If there were operational questions that

25 providers were working through with the negotiating team
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 1 about how does this work, how does that work, we would

 2 try to help figure out what the answers were for those.

 3     Q.   From your perspective heading up the Provider

 4 Relations Team in Northern California, did the CTN

 5 transition negatively impact in a material way PLIHC's

 6 day-to-day operations?

 7     A.   No.

 8     Q.   Going on beyond whether the transition impacted

 9 PHLIC's day-to-day operations did it cause considerably

10 attention to be drawn to PHLIC as well as the other

11 United lines of business in California?

12     A.   During the CTN transition, all the questions

13 and activity that we got involved in were almost all

14 exclusively around the United business.

15     Q.   If we could have 5387, which is a document we

16 looked at yesterday.  Ms. Harvey, are you familiar with

17 these provider groups shown on this exhibit?

18     A.   For the most part, yes.

19     Q.   Let me ask you, are you aware of any large

20 California medical group that has undertaken a program

21 to reduce the number of active tax I.D. numbers it is

22 using for insurance billing?

23     A.   Yes.  UCSF.

24     Q.   Has UCSF been successful in reducing the number

25 of tax I.D. numbers?
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 1     A.   I believe that Margaret Martin reported to me

 2 that they deactivated three of them, and they were

 3 working on a program to reduce that further.

 4     Q.   Did Ms. Martin or anyone else express to you

 5 why that medical group had undertaken that program?

 6     A.   That they wanted to simplify internally and

 7 there was going to be a corresponding specification of

 8 claims and roster issues with health plans.

 9     Q.   Let me show you now a document previously

10 marked as Exhibit 5028.  Does this document reflect two

11 emails you authored?

12     A.   Yes.

13     Q.   The addressees of both emails, an N. Rosenberg

14 and a K. Kaplan, is that Noah Rosenberg and Karen

15 Kaplan?

16     A.   Yes, it is.

17     Q.   Who are they?

18     A.   They are attorneys who practice in Northern

19 California that specialize in negotiating contracts for

20 providers.

21     Q.   Looking at the second email, the September 28,

22 2006 email to you from Ms. Kaplan.  The first line of

23 text refers to, "This is in response to a request for

24 roster templates that work."

25          What prompted that request by the University of
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 1 California attorneys?

 2     A.   That was a result of a meeting that we had in

 3 mid September -- I want to say September 19th, but I may

 4 not be accurate on that date, but it was around there --

 5 at the UC Regent offices in Oakland with Rosenberg and

 6 Kaplan and representatives of the five campuses to talk

 7 about the contract LOA that was executed on June 22nd

 8 and the challenges that the campuses were experiencing

 9 with providers should they pay par or non-par.

10          We talked about in order to ensure the contract

11 was loaded to all the doctors, we would need good

12 rosters on the campus and make sure that the fee was

13 schedules was linked to those providers.

14     Q.   When you the acronym of LOA, what is that?

15     A.   Letter of agreement.

16     Q.   Letter of agreement as to what?

17     A.   Literally a letter that was executed at the

18 eleventh hour in order to establish rates on campus from

19 June 23 forward between United and the UC campuses.

20     Q.   Insurance reimbursement rates?

21     A.   Right, for the United business.

22     Q.   It was for the United business as opposed to

23 PacifiCare?

24     A.   It was to replace the CTN rates.  PacifiCare

25 already had rates in place.
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 1     Q.   Let me ask you, are there separate provider

 2 directories or rosters maintained for the PHLIC business

 3 as opposed to the United PPO business in California?

 4     A.   There shouldn't be.  The information we get is

 5 what the providers give us.

 6     Q.   No.  I was just asking are there separate

 7 rosters for PHLIC and for United that are put out --

 8     A.   Separate directories?

 9     Q.   Yes, directory.

10     A.   Yes, they are pushed separately.

11     Q.   The roster template issue that is being

12 referred to here, is that a United or a PacifiCare/PHLIC

13 issue?

14     A.   Strictly United.

15     Q.   Are you familiar with something called the

16 exclusion list?

17     A.   The exclusion table, yes.

18     Q.   What was the exclusion table?

19     A.   That was a table that was in place that tax

20 I.D.'s for certain providers were rate for United

21 post-CTN were different or separate than they would have

22 been for the PHLIC business, that exclusion table then

23 prevented any data from being transmitted between the

24 two systems.

25     Q.   When you say data, do you mean provider
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 1 demographic data?

 2     A.   Yes.  All of it.

 3     Q.   So am I clear, did the establishment of the

 4 exclusion table have anything to do with the concerns

 5 about either the quality of the United or the PHLIC data

 6 on providers?

 7     A.   No.  It was about rates.  The rates were

 8 separate.

 9     Q.   While we are looking at these two emails,

10 Exhibit 5208, yesterday, Lisa Lewan testified about a

11 reconciliation roster project with UCLA.  Were you aware

12 of that project?

13     A.   The one that occurred 2in 2007.

14     Q.   Yes, 2007-2008?

15     A.   Yes.

16     Q.   With respect to the reconciliation work that

17 affected data on the United side of the house, what was

18 the source of the data that had to be reconciled in

19 2007-2008?

20     A.   The data that UCLA provided to me in

21 October/November of 2006.

22     Q.   So in response to these emails?

23     A.   Yes.

24     Q.   Are you familiar with a James Rossi over at

25 UCLA?
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 1     A.   Yes.  I had a couple conversations with Mr.

 2 Rossi.

 3     Q.   When were those conversations?

 4     A.   Back in 2006.

 5     Q.   What issues, generally speaking?

 6     A.   Primarily the VP that I reported to in 2006,

 7 was Martha Smith.  She was the lead for the UC contract

 8 negotiations.  So she had asked me to assist with the

 9 roster reconciliation issues.  So I took that on as part

10 of a special project.

11     Q.   Did you talk to Mr. Rossie about roster issues?

12     A.   Yes.

13     Q.   During that period when you were speaking with

14 Mr. Rossie, taking it back to 2006, did he comment on

15 whether UCLA's provider data issues with United were

16 unique to United?

17     A.   I recall some general comments that they had

18 always had challenges with getting health plans and

19 rosters right.

20     Q.   This morning you talked about some provider

21 satisfaction surveys and indicated that there had been a

22 recent one.  Is that right?

23     A.   Yes.  We did one in February, 2010.

24     Q.   What do you call that survey?

25     A.   The Physician Advocate Survey.
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 1     Q.   Did that cover both PPO and capitated lines of

 2 business?

 3     A.   Yes.  All lines of business.

 4     Q.   Did it cover both PacifiCare as well as United

 5 lines of business?

 6     A.   Yes.

 7     Q.   Now let me ask you, according to that survey,

 8 in terms of provider satisfaction, what was the leading

 9 health plan in California?

10     A.   By right and acclamation, PacifiCare.

11     Q.   In terms of getting this survey completed, were

12 questionnaires sent out to providers?

13     A.   Yes.  It is a national survey and we get

14 results drilled down for California.  So we send it out

15 to physicians that we work with through our provider

16 service model.

17     Q.   Was PacifiCare itself identified as one of the

18 candidates, if you were, on the questionnaire that went

19 out to providers?

20     A.   No.  Because it is a national survey, we list

21 national carriers.  So UnitedHealthcare is there.  Aetna

22 is there.  Blue Cross is there.  And there is a space to

23 write in local carriers.  In California, local carriers

24 were identified as PacifiCare and a small portion of

25 Secure Horizons.
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 1     Q.   So in other words, PacifiCare won this

 2 selection in terms of a write-in vote?

 3     A.   Yes.  They were selected as the plan providing

 4 the best level of service at 22 percent.  Our next

 5 competitor was Blue Cross at 20, shield at 16, and Aetna

 6 at 16.  And Secure Horizons had 3 percent.

 7     Q.   As a legacy PacifiCare employee, back in 2005,

 8 how did you view the impending merger between your

 9 company, PacifiCare, and United?

10     A.   I was very excited about the merger.

11     Q.   Why?

12     A.   Because United was going to come to the table

13 with a lot that we really needed in the market.  We

14 needed more capital to improve our technological

15 infrastructure and systems and processes.  And it was

16 going to give us a broader footprint in the marketplace.

17 It was going to be a good thing.

18          PacifiCare had struggled with some of its

19 claims platforms, but we didn't have the capital to do

20 things with it.  We couldn't push the ball down the

21 field with our provider portal and things like that, so

22 we were very excited.

23     Q.   Let's move forward into 2006-2007.  Your

24 Provider Relations team, at least in part, is something

25 there to handle complaints and issues.  Is that right?
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 1     A.   Yes.

 2     Q.   In 2006-2007 did you see any indication that

 3 the combined PacifiCare/United companies were not

 4 supporting the PHLIC book of business?

 5     A.   No.

 6     Q.   Sitting here today and looking back at the

 7 merger, do you think that that merger has benefited the

 8 provider community in California?

 9     A.   Yes, I do.

10     Q.   Tell us some of the specifics.

11     A.   Well, I think there have been things about EDI

12 transactions and things like that that we have able to

13 roll out to all our lines of business.

14          We have made improvements to our PacifiCare

15 portal.  The claims processing teams are very organized

16 and straight forward.  Customer Service is organized.  I

17 think that it has been overall very good.

18          And from the provider side, because in some

19 rural areas, they have one our two payors.  We are now

20 able to go into some of those markets and offer them an

21 alternative.  A lot of hospitals and providers want a

22 better mix of payors.  Because if they are dependent on

23 one commercial health plan, that health plan has a lot

24 of leverage.  It is better.

25     Q.   Have you gotten some feedback from some
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 1 facilities that they are happy to see an additional

 2 player in the market?

 3     A.   Yes.

 4     Q.   Tell us a little bit about the improvements in

 5 computer tools?

 6     A.   Well, the UnitedHealthcare portal is one of the

 7 best I have ever seen.  We have things where -- in fact,

 8 when I went into my own doctor's office, they said they

 9 were just thrilled with United's portal because they

10 would take the chart slip and enter into our real-time

11 adjudication system and they would have and check for

12 that visit within seven days, which was phenomenal.

13          There are tools about that.  Tools about claims

14 estimations so that a provider prior to doing a surgery

15 or complex procedure in the office can put in the

16 information around that procedure, and right then and

17 there can understand what kind of money is going to be

18 assessed to the patient deductible, co-pay.  Make sure

19 everything is a benefit.  And they can negotiate with

20 the member right then and there about, okay, your

21 balance looks like it is going to be about this, how

22 would you like to pay for that?  They can manage their

23 AR much more effectively.

24          There is complete access to the member's EOCs

25 online.  All of our reimbursement policies are right
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 1 there for the viewing.  It is just a much more

 2 transparent, open way of doing business.

 3          MR. KENT:  That's all I have, your Honor.

 4          (Morning recess.)

 5                     CROSS-EXAMINATION

 6 BY MR. STRUMWASSER:

 7     Q.   Good morning, Ms. Harvey.  My name is Michael

 8 Strumwasser.  I am one of the attorneys for the

 9 Department of Insurance.

10          You used the term this morning "noise" in

11 reference to complaints that were being received in

12 2006; right?

13          MR. KENT:  Misstates the prior testimony.  She

14 said "noise" not "complaints."

15          MR. STRUMWASSER:  In reference to the question

16 is.

17          THE WITNESS:  I said there was a lot of noise

18 around the merger.  Lots of questions.  There was a lot

19 of folks that didn't understand on the outside what the

20 UnitedHealthcare merger would mean.  There was a lot of

21 press going on, and were we were out there doing all

22 this recontracting.  So there was just a lot of activity

23 going on, not necessarily complaints.

24 BY MR. STRUMWASSER:

25     Q.   You don't recall there being a lot of
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 1 complaints from providers during the 2006 period?

 2     A.   My job function is to deal with things that

 3 fall out.  So from my perspective, even if you have a

 4 service model that is working right 98, 99 percent of

 5 the time, I deal in that 1 to 2 percent.  So it is

 6 normal practice for us to get escalated issues.

 7          I don't remember that it was anything

 8 extraordinary.  I think there was more activity a little

 9 bit and there was questions about United and what it all

10 meant, which was new for us, but it wasn't like we were

11 deluged or anything.  That was not it.

12     Q.   You don't remember providers complaining to you

13 that there was a dramatic change in the level of the

14 expertise between legacy PacifiCare agents and agents

15 now handling their calls?

16     A.   Well, there were -- I think that there were

17 questions.  And we responded to questions that we got

18 from providers.  When we continued to dig into some of

19 the issues that were being raised and asked for specific

20 examples, the issues weren't around anything happening

21 on the legacy PacifiCare side.  It was all around the

22 United side.

23     Q.   So you don't remember providers complaining to

24 you about post-acquisition service level of the Network

25 Management Team for PacifiCare?
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 1     A.   Of our Network Management Team in Northern

 2 California?

 3     Q.   Yes.

 4     A.   No.

 5     Q.   I am going to show you a copy of a document

 6 that is already in evidence, Exhibit 286.

 7     A.   I'm ready.

 8     Q.   Do you recognize this email sequence?

 9     A.   I wrote the original email.  Yes.

10     Q.   Do you remember the issues?

11     A.   These were conversations that I had with --

12 this resulted from conversations I had with my

13 counterpart in Southern California and in Oregon and

14 Washington.  So we created a collective document.

15     Q.   Just so we are clear here, the question was do

16 you remember the issues, which is kind of a yes or no

17 answer.  You are allowed to elaborate if you wish.

18          Do you remember these issues?

19     A.   Yes.  To some extent, yes.

20     Q.   You write to Ms. Edberg, Mr. Sing and Ms.

21 Berkel asking for their "assistance in getting

22 resolution on issues we feel have occurred since the

23 integration which are negative impacts of the service

24 level of Network Management and causing undue negative

25 feelings in the Provider Network."
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 1          Do you see that?

 2     A.   Yes.

 3     Q.   The "we" that are doing the feeling, does that

 4 refer to you and Ms. Lewan?

 5     A.   And Ms. Stewart.

 6     Q.   Did the cc people also work in Provider

 7 Relations?

 8     A.   Ms. Stewart does.  Rosanne Dies and Josh Martin

 9 are in contracting.

10     Q.   Was it your understanding that all these

11 Provider Relations employees agreed that since the

12 integration there had been negative impact on the

13 service level of Network Management?

14     A.   I think there were a variety of issues going

15 on, and some of those outside of this state.  And we

16 wanted to have a Pacific Region approach and pathway.

17     Q.   Was that a yes?

18     A.   Restate the question.

19          THE COURT:  You need to answer the question

20 that is asked.  If you need to explain something, that

21 is fine.  Don't try to guess where the question is going

22 and why it is being asked.  Just listen to it.

23          (Question read.)

24          THE WITNESS:  Yes, at the time I wrote the

25 email.
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 1 BY MR. STRUMWASSER:

 2     Q.   Was it your understanding at the time that

 3 those negative impacts were causing undue negative

 4 feelings in the Provider Network?  Was that view shared

 5 by the others in Provider Relations who are identified

 6 in this exhibit?

 7     A.   The feelings were -- I can't answer the

 8 question yes or no.  I have to give you an explanation.

 9     Q.   Go ahead.

10     A.   There were different issues in different

11 markets.  Oregon and Washington where Nancy Stewart is

12 located had different issues.  We were preparing one

13 document to encompass, presenting that for cohesive.

14 But it doesn't mean that we all agreed that all issues

15 were in all markets.  It was just to try to organize

16 ourselves around any issues.

17     Q.   So, Ms. Harvey, was it your view at the time of

18 this email, the lower email, obviously, that there were

19 issues in California that you and your colleagues felt

20 occurred since the integration that are neglective

21 impacts on the service level of Network Management?

22     A.   On the United side, yes.

23     Q.   And was it your view that that those issues

24 were causing undue negative feelings in the Provider

25 Network?
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 1     A.   For United claims, yes.

 2     Q.   Now, there was a PacifiCare Network at this

 3 time, wasn't there?

 4     A.   Yes.

 5     Q.   Is it your testimony that the PacifiCare

 6 Network was feeling no negative feelings toward

 7 PacifiCare?

 8     A.   Not due to the integration, no.

 9     Q.   Continuing on the next paragraph, "Providers

10 are complaining that Customer Service is not able to

11 assist on a high percentage of calls.  Most providers

12 mention a dramatic change in the level of expertise

13 between legacy PHS customer services agents and agents

14 now handling calls."

15          Do you see that?

16     A.   I do.

17     Q.   Was that true at the time you wrote it?

18     A.   That was what I believed based on anecdotal

19 reports from providers.

20     Q.   By anecdotal reports, you are talking about

21 conversations that you and your staff had with

22 providers?

23     A.   Yes.

24     Q.   The same conversations that you testified about

25 on direct testimony; right?
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 1     A.   Yes.

 2     Q.   Were you getting these anecdotal accounts from

 3 providers directly or were you only getting them through

 4 your staff?

 5     A.   The ones we got were from both my staff and

 6 then I think I had one or two directly.

 7     Q.   And these concerns were, in fact, relevant to

 8 California, were they not?

 9     A.   They were California providers that were making

10 these statements, yes.

11     Q.   Further down, "Benefit Interpretation Unit is

12 also not providing specific enough information to

13 providers and both types of calls are now ending up in

14 Network Management."   First of all, of what is Benefit

15 Interpretation Unit?

16     A.   If there is a procedure or question around a

17 covered service and what meets guidelines.  There is a

18 benefit interpretation team that does intake on those

19 from providers and then says, yes, it is covered under

20 these circumstances.

21 BY MR. STRUMWASSER:

22     Q.   When you write "both types of calls," what are

23 the two types of calls you are talking about?

24     A.   At the time the calls -- both types of calls

25 was referring to questions that had been posed to
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 1 Customer Service and questions that had been posed to

 2 the Benefit Interpretation team.

 3     Q.   So you were receiving accounts that the Benefit

 4 Interpretation unit wasn't adequately responding to

 5 providers' questions and that those questions were being

 6 redirected to Network Management; right?

 7     A.   In some cases, yes.

 8          MR. STRUMWASSER:  786 has some confidential

 9 information in it, so I am going to ask to have marked a

10 redacted version.  But to assist the witness, I am going

11 to give her an unredacted version.

12          THE COURT:  Which did you give me?

13          MR. STRUMWASSER:  I gave you the redacted.

14          THE COURT:  So then can the confidentiality

15 designation come off with the redaction?

16          MR. STRUMWASSER:  I think there is a couple of

17 times we kept missing things, so we may want to address

18 that now.

19          (Exhibit 786 marked for Identification.)

20          MR. KENT:  The confidentiality may come off.

21          THE COURT:  With the redaction?

22          MR. KENT:  Yes.

23 BY MR. STRUMWASSER:

24     Q.   Ms. Harvey, I assume you recall the underlying

25 events that this email chain concerns.  Right?
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 1     A.   Yes.

 2     Q.   So I have some process questions for you, and I

 3 would like to start with the last page, 6386 and 6387.

 4 We navigate these by Bates number on the lower right.

 5 On the bottom of 6386 we have an email from Terry

 6 Mannisto.

 7     A.   Mannisto.

 8     Q.   Is that a Ms. Mannisto?

 9     A.   Yes.

10     Q.   If we look at the last page, 6387, we have what

11 appears to be Ms. Mannisto's then standard Outlook

12 signature texts.  And it says, "You can access claims

13 status at www.pacificare.com.  Due to a higher call

14 volume, Provider Care has implemented an interim process

15 for assisting providers with their claims inquiries.

16 You can also fax your inquiry to" -- and it includes a

17 number -- please include all pertinent facts and so on.

18 "You will receive confirmation within 72 hours."

19          Are you familiar with the interim process for

20 assisting providers with their claims?

21     A.   I don't recall that.

22     Q.   Do you recall there being a time when

23 PacifiCare was having difficulty responding to high

24 claim volume?

25     A.   I don't recall that without figuring out what
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 1 phone that is to.  I didn't have that signature block on

 2 mine, so I couldn't -- I really don't know.

 3     Q.   Which unit is Ms. Mannisto in?

 4     A.   My team.

 5     Q.   So in mid 2007 you don't recall any higher

 6 volume of calls to PacifiCare?

 7     A.   I don't, no, not to PacifiCare.

 8     Q.   You don't recall that there were calls going

 9 unanswered during that period?

10     A.   By whom.

11     Q.   By the Call Center?

12     A.   No.

13     Q.   You don't recall that the staff was having

14 trouble giving timely responses to phone inquiries by

15 the providers?

16     A.   The call centers?  No.

17     Q.   How about your staff?

18     A.   We were busy, as everybody in Network was busy,

19 but we got back to people.

20     Q.   So you don't know what the interim process that

21 is referred to here?

22     A.   I honestly didn't know the interim process, no.

23     Q.   In the text of the Mannisto email we have two

24 issues discussed.  The first is United claims that

25 appear to have revealed that out-of-network claims were
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 1 being reworked that did not take into account first

 2 payment.  My only question to you -- first of all, are

 3 you familiar with that problem?

 4     A.   I remember the baby claim.  These others ones I

 5 don't necessarily recall.

 6     Q.   But independent of the claims themselves, the

 7 problem that was described in that first concern was

 8 that out-of-network claims that were being reworked did

 9 not take into account the first payment and as a result

10 were underpaid.  Do you see that?

11          MR. KENT:  Objection; relevance.

12          THE COURT:  What is the relevancy?

13          MR. STRUMWASSER:  I am going to ask her if the

14 problem afflicted PacifiCare as well.

15          THE COURT:  I will allow that.

16          MR. KENT:  Meaning PHLIC?

17          MR. STRUMWASSER:  Yeah, fine.

18 BY MR. STRUMWASSER:

19     Q.   The problem was the underpayment of claims for

20 the reasons stated; right?

21     A.   I'm sorry.  I'm lost.

22     Q.   This first concern was that United

23 out-of-network claims that were being reworked did not

24 take into account the first payment and as a result were

25 underpaid.  Am I right about that characterization of
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 1 the problem?

 2          MR. KENT:  Objection; relevance.  Does this

 3 involve PHLIC?

 4          THE COURT:  That's overruled.  Because that is

 5 the next question.  If it is not, I will revisit your

 6 objection.

 7          THE WITNESS:  That is what Terry stated in this

 8 is that is what happened.

 9 BY MR. STRUMWASSER:

10     Q.   My question to you is, are you aware of that

11 problem, the reworks not taking into account first

12 payment and underpaying reworks?  Are you aware of

13 whether that problem afflicted any PHLIC reworks?

14     A.   It did not.

15     Q.   Now the second problem, which is what most of

16 this exhibit is about concerns a maternity case; right?

17     A.   Yes.

18     Q.   Apparently the mother was released from UCSF,

19 but the baby remained for several months; right?

20     A.   I don't recall exactly how long the baby was

21 in.

22     Q.   But the family received a 50 percent penalty

23 for the time the baby remained in the hospital after the

24 mother checked out; right?

25          MR. KENT:  Objection; relevance.
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 1          THE COURT:  Are you going to ask if this has

 2 something to do with PacifiCare?

 3          MR. STRUMWASSER:  Yeah, and I am going to ask

 4 her about the process, and the pieces of this, there are

 5 a number of process issues arising out of this email.

 6 Most of the process issues are common to the companies.

 7 I just want to explore which of these process problems

 8 were connected to PacifiCare.

 9          THE WITNESS:  I'm sorry.  The question?

10 BY MR. STRUMWASSER:

11     Q.   The problem was that the mom checked out of the

12 hospital.  The baby remained in the hospital.  And for

13 the period of the baby's sole stay, there was initially

14 a 50 percent penalty for failure to give notification;

15 right?

16     A.   Yes.

17     Q.   And now my first question to you, in general,

18 not specifically under these circumstances, but in

19 general, do any PHLIC policies contain a penalty clause

20 for non --

21     A.   No, this was an ASO client.  This had nothing

22 to do with PHLIC.

23     Q.   Do you know at what point in this email chain

24 it was determined whether this was a PacifiCare or

25 United claim?
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 1     A.   I believe we were clear from the beginning that

 2 it was a United baby because it was an ASO client and it

 3 was part of that member's evidence of coverage which was

 4 very specific to United.

 5     Q.   I think we are going to find that there is

 6 uncertainty well into this sequence.  But we are going

 7 to try to deal with this chronologically.

 8          At the bottom of 6380, and the top of 81, Ms.

 9 Mannisto says, "When we were researching this, we

10 thought this was an adult and now we understand this is

11 a baby."

12     A.   Where are you on 6380?

13     Q.   Starts with the last three words.

14     A.   Yes.

15     Q.   "When we were researching this, we thought this

16 was an adult, now we understand this is a baby."

17          Ms. Mannisto is someone who researches

18 PacifiCare claims; right?

19     A.   She is in Provider Relations.  We help get

20 claims resolved.  We don't necessarily do the technical

21 adjudication research.

22     Q.   She is in PacifiCare Health Systems; right?

23     A.   She was one of my employees on the Network

24 Management Provider Relations team.

25     Q.   Show has a PHS email; right?
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 1     A.   Because we were legacy PacifiCare employees.

 2     Q.   Do you know at what point in this sequence it

 3 was determined that this was a baby and not an adult?

 4          MR. KENT:  Objection; relevance.

 5          THE COURT:  I am going to sustain the objection

 6 unless you do a really quick job of connecting this up.

 7 This does not appear to have anything to do with

 8 PacifiCare.  I don't care if there is PacifiCare email

 9 or not.  There is a lot of United's emails on here.  She

10 just said this was a United issue.

11          MR. STRUMWASSER:  I am not contenting that the

12 treatment of this case represents a violation.  The

13 tools that were used, the procedures that were used were

14 common.  Her staff and her unit served both United and

15 PacifiCare.

16          THE COURT:  But she just told you that this

17 didn't happen in PacifiCare.  That this is an issue

18 unique to ASO.

19          MR. STRUMWASSER:  I understand that the cause

20 of the denial was unique to ASO, but there are issues

21 regarding how the claim was handled that are

22 illustrative of organizational and managerial errors and

23 changes that were made at the time of integration that

24 we think are relevant not as violations themselves, but

25 evidence regarding the causes of violations.
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 1          MR. KENT:  This is what they call irrelevant.

 2          THE COURT:  You haven't convinced me that it is

 3 relevant.  I am sustaining the objection.

 4          MR. STRUMWASSER:  May I do an offer of proof?

 5          THE COURT:  Sure.

 6          MR. STRUMWASSER:  I offer to prove through this

 7 witness' testimony and this document that there were

 8 deficiencies in the researching of claims, that there

 9 was the determination on something called case package

10 Lotus notes for the entire unit, that made it difficult

11 for Ms. Chandler and her colleagues to locate relevant

12 information.  That Jason Greenberg became involved in

13 this and could not determine whether it was a PacifiCare

14 or United claim.  That there was uncertainty within the

15 organization about benefit exceptions and how those are

16 administered and approved.  That there were errors made

17 here that the Company did not have adequate controls to

18 determine the amount of -- that was at issue.  And that

19 there was no in the words of Mr. Greenberg, no single

20 point of contact several months after this issue arose

21 regarding authority to resolve it.

22          THE COURT:  Maybe Mr. Greenberg can shed light

23 on that.  This witness hasn't given me anything to

24 connect to PacifiCare or PacifiCare processes.

25          MR. STRUMWASSER:  Well, can I ask the witness
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 1 about some of the specific processes I named and if they

 2 were related to PacifiCare as well.

 3          THE COURT:  Like Lotus?

 4          MR. STRUMWASSER:  Yeah.

 5          THE COURT:  Sure.

 6 BY MR. STRUMWASSER:

 7     Q.   Take a look at 6379, Ms. Harvey.  We have an

 8 August 7, 5:27, email from Barbara Chandler.  Do you see

 9 that?

10     A.   Yes.

11     Q.   She says she went into Customer Data Express

12 and could not find a John H. Harland Company.  Who could

13 help me find this ASO client".  Then she says, "as an

14 aside, when we had Case package on Lotus Notes, I use to

15 be able to click on an employer group and find everyone

16 associated with that particular account.  Now with CDX

17 all I can find if the name of the policy account.  Am I

18 doing something wrong or is that purposeful?"

19          So am I correct that prior to October 1st,

20 2007, your company used something called Lotus Notes?

21     A.   No.

22     Q.   Was Ms. Chandler in your unit?

23     A.   No.

24     Q.   What unit was Ms. Chandler in?

25     A.   She was Regional Director of Operations for
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 1 UnitedHealthcare.

 2     Q.   Did PacifiCare use Lotus Notes?

 3     A.   No.

 4     Q.   Did PacifiCare use CDX?

 5     A.   No.

 6     Q.   Did RIMS have benefits overrides like the ones

 7 described here?

 8          MR. KENT:  Vague.  It is a multi-page document.

 9          THE COURT:  I see where it is.  You need to

10 direct her to it.

11 BY MR. STRUMWASSER:

12     Q.   Page 6375 near the top we have an email.  I

13 believe it is from Sharon Wilson that refers to filling

14 out a benefit exception.  Do you see that?

15     A.   Yes.

16     Q.   Do you know what that is?

17     A.   It is something specific to United for ASO

18 customers, yes.

19     Q.   So there is no such benefit facility on RIMS?

20     A.   I don't recall ever using anything like that,

21 no.

22     Q.   At the bottom of 6372 we have a number of

23 alumni from this hearing in this email chain.  We have

24 Ms. Vonderhaar not knowing whether this is a PHS or UHG

25 policy.  Do you see that?
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 1          MR. KENT:  No.  Where are we?

 2 BY MR. STRUMWASSER:

 3     Q.   6372, and at the top of 6373.

 4          THE COURT:  You better show me were because now

 5 it sounds like it isn't even California.

 6          MR. STRUMWASSER:  It is UCSF.

 7          THE COURT:  I think one of the problems is it

 8 is probably a national employer with employees in

 9 California.  You are not getting anywhere with me, Mr.

10 Strumwasser.

11          MR. STRUMWASSER:  All right.

12 BY MR. STRUMWASSER:

13     Q.   Would you agree that in 2006 and 2007 the

14 Company was having problems directly loading provider

15 contracts?

16     A.   No.

17     Q.   Would you agree that claims were being paid

18 incorrectly because of cotract loading errors?

19     A.   No more than normal course of business.

20     Q.   Would you agree that there was provider

21 dissatisfaction because of PHLIC claims payment errors

22 that were attributable to contract uploading errors?

23          MR. KENT:  This is pertaining to PHLIC?

24          MR. STRUMWASSER:  Yeah.

25          THE WITNESS:  Not to PHLIC, no.
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 1          THE COURT:  This is 787 with a top date of

 2 November 20th, 2006.

 3          (Exhibit 787 marked for Identification.)

 4 BY MR. STRUMWASSER:

 5     Q.   Do you recognize this email, Exhibit 787?

 6     A.   I have read it and it refreshes my memory, yes.

 7     Q.   You are sending a letter to David Hansen;

 8 right?

 9     A.   Yes.

10     Q.   What was his position at the time?

11     A.   I think it was CEO at the time.

12     Q.   Of?

13     A.   UnitedHealthcare.

14     Q.   In the first paragraph you say you are

15 providing specifics on four major operational challenges

16 the Company is encountering when trying to load

17 providers into UNET and PacifiCare legacy systems;

18 right?

19     A.   Yes.

20     Q.   And included among the legacy systems is RIMS,

21 correct?

22     A.   Yes.

23     Q.   The next paragraph starts with a reference to

24 BTMG.  That is Brown & Toland Medical Group?

25     A.   That Brown & Toland, yes.
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 1     Q.   You are describing some contract loading issues

 2 that you are having with Brown & Toland and St. Agnes

 3 and Stanford/Packard providers; right?

 4     A.   Yes.

 5     Q.   Near the bottom of your email, there is a

 6 paragraph that starts, "I am sure someone who

 7 understands things can take a look at these scenarios."

 8 Do you see that?

 9     A.   Yes.

10     Q.   The point you are making here is that you don't

11 have a resource who can look at these cotract-loading

12 scenarios and see what can be done; correct?

13     A.   Yes.

14     Q.   You identify five documented process flows that

15 are missing; correct?

16     A.   Yes.

17     Q.   And the first is you don't have a documented

18 process flow for loading physician rosters; correct?

19     A.   Yes.  That was for the United system, yes.

20     Q.   And the second is you don't have a documented

21 process flow for contracts on PHS; correct?

22     A.   Well, it was to differentiate between PHS,

23 DiCarta or Emptoris paper.

24     Q.   So you did not have a documented process flow

25 for contracts that were going to go on any of those
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 1 three systems; right?

 2     A.   Or how those three would be different from each

 3 other is more of what we were talking about.

 4     Q.   And you did not have process flows for linking

 5 contracts to the doctors; right?

 6     A.   Not that I had, no.

 7     Q.   I am guessing docs doctors or documents?

 8     A.   Linking contracts to the doctors.

 9     Q.   Fourth, you did you not have process flows

10 showing how to troubleshoot when problems occur;

11 correct?

12     A.   Yes.

13     Q.   Fifth, you had no organizational charts to tell

14 you how to escalate issues when critical; right?

15     A.   Yes.

16     Q.   All five of those conditions were obtained at

17 the time you wrote this email; correct?

18     A.   Yes.

19     Q.   The absence of these documented process flows

20 were contributing to problems you were seeing in the

21 network; right?

22          MR. KENT:  Objection; relevance.

23          THE COURT:  Overruled.

24          THE WITNESS:  These issues were directly

25 related to my trying to assist some of the contract
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 1 managers in figuring out the new United system.

 2 BY MR. STRUMWASSER:

 3     Q.   My question was, is it not the case that the

 4 absence of these documented process flows were

 5 contributing to problems that you were seeing in the

 6 network?

 7          MR. KENT:  Objection; vague.  I don't know what

 8 problems, what network.

 9          THE COURT:  The problems are clear.  The five

10 problems.  Now I am not sure if you are talking about

11 PHS.

12          MR. STRUMWASSER:  I am talking about both

13 networks.

14          THE COURT:  Like RIMS and UNET?

15          MR. STRUMWASSER:  No.  I am sorry.  I am

16 talking about the PacifiCare Provider Network and

17 whatever there was of the United Provider Network.

18          THE WITNESS:  No.  This email was written in

19 response to my -- I need to put this in context, your

20 Honor.

21          THE COURT:  Answer his question and then you

22 can explain it.

23          THE WITNESS:  No.

24          THE COURT:  You can explain it.

25          THE WITNESS:  In November of 2006 there were
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 1 some vacant positions in leadership in the Network

 2 Management Team in Northern California.  And in our

 3 Sacramento office, I was one of the -- a director.  And

 4 I was trying to assist our contracting teams in their

 5 loading processes.

 6          This was about them loading contracts that they

 7 had on their desks and they were trying to navigate the

 8 United system and any process flows that had changed for

 9 them.  So I was working with them on at and ad hoc basis

10 at that point in time.  This wasn't a result of provider

11 complaints.  This was an internal issue that we were

12 trying to get our hands on.

13 BY MR. STRUMWASSER:

14     Q.   This is difficulties that your staff -- the

15 PacifiCare cotract loading staff was encountering?

16     A.   In our Northern California office, yes.

17     Q.   They were encountering in part because of

18 vacancies in leadership in that office?

19     A.   The vice-president had recently left and has

20 one of the other directors.

21          THE COURT:  Can the confidential designation be

22 taken off that one?

23          MR. KENT:  Yes.

24          MR. STRUMWASSER:  788, your Honor.

25          THE COURT:  788 is an email with the top date
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 1 of November 21st, 2006.

 2          (Exhibit 788 marked for Identification.)

 3 BY MR. STRUMWASSER:

 4     Q.   Do you recall this email chain?

 5     A.   Honestly, no.  I know I am on it.

 6     Q.   It appears there was an audit done for CHW

 7 Provider group set up; right?

 8     A.   For the medical foundation, yes.

 9     Q.   CHW is what?

10     A.   Catholic Health Care West.

11     Q.   On 5542 is an Email from Stephanie Alberti.  Do

12 you see that?

13     A.   Yes.

14     Q.   Who is Ms. Alberti?

15     A.   She is a director at that time in the

16 California Network Management team.

17     Q.   So she was not in your organization?

18     A.   No.

19     Q.   She was in Ms. McFann's?

20     A.   No.  She worked in Regional Network Contracting

21 for Northern California.

22     Q.   So those are not the people who negotiate the

23 contract?

24     A.   She was the lead for CHW contracts.

25     Q.   Negotiations?
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 1     A.   Yes.

 2     Q.   But she didn't report directly to Ms. McFann?

 3     A.   I don't believe so at the time.  I believe she

 4 was reporting to Peter McKinley.

 5     Q.   In general, Ms. McFann was overseeing contract

 6 negotiations, was she not?

 7          MR. KENT:  Vague as to time.

 8          MR. STRUMWASSER:  November of 2006.

 9          THE WITNESS:  As I recall, she was primarily

10 focussed on the Fee for Service Physician Network for

11 United.  But hospitals and the large systems like Sutter

12 and CHW were still under the accountability of the

13 regional teams.

14 BY MR. STRUMWASSER:

15     Q.   She says in the third sentence of her email,

16 "CHW has sent the rosters a number of times and the

17 systems are still not updated.  They were told that the

18 system would be updated as of 11/8 and it still isn't."

19 Do you see that?

20     A.   Yes.

21     Q.   She says she is getting a lot of "heat about

22 these issues," do you see that?

23     A.   Yes.

24     Q.   Do you recall there being an issue with the CHW

25 rosters?
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 1     A.   On the NDB side, yes.

 2     Q.   Do you understand the heat that Ms. Albert is

 3 receiving to be complaints from providers?

 4     A.   I am not sure I can put myself in what context

 5 Ms. Alberti was talking about.  She was probably trying

 6 to negotiate a new rate with them as well.  Lots of

 7 conversations happen in contract negotiations.

 8     Q.   She is saying that she has gotten a lot of heat

 9 from the rosters not being updated; right?

10     A.   That's what it says.

11     Q.   So you don't recall during this period there

12 being complaints from CHW providers on this issue;

13 right?

14          MR. KENT:  What issue?

15          MR. STRUMWASSER:  The roster issue.

16          THE WITNESS:  On the United side I do recall

17 that we had to work through some roster issues, yes.

18 BY MR. STRUMWASSER:

19     Q.   On the first page Ms. Gates responds that she

20 spoke with Jackie.  Is that Jackie Gelphy from CHW?

21     A.   I would have to assume so based on this, but I

22 am not 100 percent positive.

23     Q.   Ms. Gelphy is saying that there are providers

24 that are not set up correctly; right?

25     A.   That's what it says in the email, yes.
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 1     Q.   You don't recall that being the case one way or

 2 another?

 3     A.   I think there could have been a few doctors not

 4 set up not correctly, which is why you go through a

 5 roster reconciliation.  The way this is worded is it was

 6 the entire roster and I don't believe that to be the

 7 case.

 8     Q.   So there is nothing extraordinary about a

 9 roster reconciliation?

10     A.   No.

11     Q.   Ms. Gates says, "we were unable to complete it

12 because we came across providers with different fee

13 schedules which led to the various conference calls last

14 month to obtain clarification."

15          Do you see that?

16     A.   Yes.

17     Q.   Do you know why having providers with different

18 fee schedules would prevent you from completing a roster

19 reconciliation?

20     A.   Well, if you are going through a roster

21 reconciliation process, then you are looking for this

22 tax I.D., for this provider type based on contract year,

23 you would want consistency in that.

24     Q.   The next paragraph Ms. Gates ask Christina --

25 that's Ms. Sheppard, right?
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 1     A.   The Christina referred to here in the

 2 paragraph?

 3     Q.   Yes.

 4     A.   I think so.

 5     Q.   Says that there are providers in RIMS that need

 6 to be terminated and the feed would not accomplish this;

 7 correct?

 8     A.   Yes.

 9     Q.   Am I correct that the feed is EPDE?

10     A.   I'm not sure.

11     Q.   You are aware that around this time that United

12 and PacifiCare were employing EPDE feed from NDB to

13 RIMS?

14     A.   There was an NDB feed to RIMS, yes.

15     Q.   Do you know of any other feed from NDB to RIMS

16 besides EPDE?

17     A.   No.

18     Q.   Ms. Sheppard replies that she thinks there are

19 too many people touching these records and this is

20 resulting in multiple theories as to why providers are

21 indicating they are not accurately reflected and/pr

22 claims are paying non-par."  Do you see that?

23          We are now in Ms. Sheppard's response, 5/21/06,

24 the third sentence, "for the record, let me state once

25 more that there are too many people touching these
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 1 records.  Resulting in multiple theories as to why

 2 providers are indicating they are not accurately

 3 reflected and/or claims are being paid non-par."

 4          Do you see that?

 5     A.   Yes.

 6     Q.   So do you recall there being providers during

 7 this period who were complaining that they were not

 8 being accurately reflected in the rosters and/or their

 9 claims were paying non-par?

10          MR. KENT:  Objection; relevance.

11          THE COURT:  What's the relevance?

12          MR. STRUMWASSER:  I'm struck breathless by the

13 question.  These are allegations that we have about

14 PacifiCare claims and rosters that were attributed to

15 the EPDE feed from the NDB to Pacificare Life and

16 Health.

17          THE COURT:  I don't think we have established

18 that there is a PacifiCare connection.

19          MR. STRUMWASSER:  I'm sorry?

20          THE COURT:  I didn't think that you had

21 established a PacifiCare connection.  Was that the

22 objection?

23          MR. KENT:  Exactly.

24          MR. STRUMWASSER:  The question at the bottom

25 refers to NDB to RIMS.  Do I need more than that?
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 1          MR. KENT:  The way I read it is that CHW was on

 2 the exclusion table so that the EPDE feed had not taken

 3 place for this particular set of facilities.  But there

 4 haven't been any questions that have been posed to this

 5 witness that would set up a foundation.

 6          THE COURT:  I agree.  I am not convinced.  You

 7 need to ask more questions.  I will certainly allow you

 8 to do that.

 9          MR. STRUMWASSER:  We have an issue of regarding

10 the loading of CHW into NDB; right?

11     A.   Yes.

12     Q.   And we have a reference in Ms. Gates' November

13 21 email to a feed into RIMS mirroring NDB.

14     A.   She is posing a question about that occurring.

15     Q.   You know for a fact that there was a plan to

16 feed the Catholic Health Care West NDB data to RIMS;

17 right?

18          MR. KENT:  Objection; relevance.

19          THE COURT:  If she knows.

20          THE WITNESS:  Timing of that is an issue.  I

21 believe at this time they were on the exclusion table,

22 so nothing was feeding from NDB to RIMS.

23 BY MR. STRUMWASSER

24     Q.   Ms. Gates asks whether the audit had been

25 completed.  Do you know what audit that was referring
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 1 to?

 2     A.   I believe that was a roster audit.

 3     Q.   A roster reconciliation?

 4     A.   Yes.

 5     Q.   For RIMS, right?

 6     A.   Yes, for RIMS.

 7     Q.   And there was an exclusion that there were

 8 providers in RIMS that need to be terminated; right?

 9     A.   Yes.

10     Q.   And that the feed would not accomplish this;

11 right?

12     A.   Yes.

13     Q.   Is it fair to say that the fact that there were

14 providers in RIMS that needed to be terminated indicated

15 that there was problem with CHWs RIMS records?

16     A.   There were outdated records in RIMS, but since

17 CHW wasn't billing for terminated providers, it was

18 strictly a directory issue.

19     Q.   So there were non-par providers who were listed

20 as par providers?

21     A.   There were providers listed under CHW's roster

22 who were no longer employed by that group.

23     Q.   Was there a contemplation at some point that

24 they could get terminated, those people who needed to

25 get terminated would get terminated by the feed from
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 1 NDB?

 2     A.   Well, what she is stating here is that feed

 3 would not do that.

 4     Q.   I understand that she is saying that.  And the

 5 fact that she is saying that suggests to me is that

 6 somebody thought it would.

 7          MR. KENT:  Calls for speculation.

 8          THE COURT:  If you know.

 9          THE WITNESS:  I don't know.

10 BY MR. STRUMWASSER:

11     Q.   Do you know why Ms. Gates has said that the

12 feed would not accomplish this termination?

13     A.   I assume that -- I would have to make a guess.

14     Q.   I don't want you to do that.  Do you know under

15 what circumstances the feed would or would not generate

16 a termination?

17     A.   In 2006?

18     Q.   Yeah.

19     A.   No.

20     Q.   In general such feeds are intended to conform

21 the two databases by terminating those on the recipient

22 platform who are terminated on the donor platform;

23 right?

24     A.   I don't think I know that.

25     Q.   Ms. Sheppard's email at 506 indicates that it
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 1 is not clear at this point why there are providers who

 2 are indicating that they are not accurately reflected in

 3 the rosters; right?

 4     A.   That's her statement.

 5     Q.   And that it is not clear why claims were being

 6 paid non-par; right?

 7     A.   Yes.

 8     Q.   And that she is saying here that she got

 9 feedback from Diane Flores.  Who is Diane Flores?

10     A.   I honestly don't remember Diane Flores.  I

11 would have to research that.

12     Q.   But that she was scheduling a deep-dive into

13 EPDE.  Do you understand that?

14     A.   Yes.

15     Q.   And you understand that to be a deep-dive

16 intended to answer those questions about why the

17 providers were not accurately reflected and/or claims

18 were being paid non-par?

19     A.   This paragraph is confusing to me because if we

20 are talking about PHLIC, CHW is on the exclusion table,

21 so there would be no EPDE impact.  So anything that is

22 worth talking about non-par that I am reading in here

23 was about the United side, because there wouldn't have

24 been an EPDE issue for CHW.

25     Q.   Isn't it true, Ms. Harvey, that there were
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 1 times when the exclusion table failed to exclude the

 2 feed?

 3     A.   I don't recall that happening.

 4     Q.   You respond to Ms. Sheppard saying, "Can we;

 5 just get the docs loaded first?  I will get the right

 6 fee schedules attached."

 7          Do you see that?

 8     A.   Yes.

 9     Q.   Do you recall writing that?

10     A.   Not specifically, no, but

11     Q.   By that am I correct that you are talking about

12 getting the doctors correctly loaded into both systems?

13     A.   I believe my focus at this point in time was on

14 the United business.

15     Q.   But in the context of this email, isn't it true

16 that you wanted to get the doctors loaded correctly into

17 both systems and that is what this statement is about?

18     A.   No, I don't believe so because of the fact that

19 we didn't have -- as far as I know, there was no

20 electronic connection for CHW tax I.D.s between the two

21 Platforms, and the challenges that we were being asked

22 to resolve for CHW that I recall were around the United

23 Fee for Services business.  They weren't around PHLIC.

24     Q.   It is the case that you needed the right fee

25 schedules attached in both systems.  Correct?
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 1     A.   As with any contract.

 2     Q.   So if you weren't going to get the right fee

 3 schedules attached through a feed, then you were going

 4 to have to do it manually; right?

 5          MR. KENT:  Calls for speculation.

 6          THE COURT:  Overruled.

 7          THE WITNESS:  Yes.

 8 BY MR. STRUMWASSER:

 9     Q.   An, in fact, you were an advocate for manually

10 loading some of the problem contracts, weren't you?

11     A.   In the context of this email, no.  This email

12 is about the roster reconciliation.  The only issue

13 identified in this email for CHW on RIMS was about old

14 records that needed to get terminated.  It wasn't about

15 how we were paying them.  As I recall, we still had

16 separate rates in RIMS verses NDB.  So you wouldn't want

17 the systems to talk to each other.  Everything in email

18 that I recall in getting United's platform set up

19 correctly was around the United business.  And again I

20 was trying to help some of our local teams make sure

21 that we got stuff moved on.

22     Q.   As a general matter throughout this period,

23 '06, '07, I think even '08, you were periodically

24 recommending that we stop trying to load these contracts

25 automatically, but just load them manually.  Not just
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 1 CHW, but in general when you were encountering uploading

 2 problems; correct?

 3     A.   The only uploading problems in the system that

 4 I know of was for the United platform.  Everything that

 5 went into RIMS went into a process that essentially came

 6 down to somebody keying stuff in.  So I don't recall

 7 anything unless it was on rates that were exactly the

 8 same in both systems.  I don't recall anything being

 9 automatic for for RIMS.

10          MR. KENT:  Now we are talking about fee

11 schedules?

12          THE COURT:  I will allow the question, but you

13 need to rephrase it.

14 BY MR. STRUMWASSER:

15     Q.   Isn't it true that demographics were being

16 automatically loaded from NDB to RIMS using EPDE?

17     A.   I think there was a point at which demographic

18 data was allowed to transfer for some provider, yes.

19     Q.   That was true in this period, in November of

20 '06?

21     A.   For some providers, yes.

22     Q.   And you were repeatedly suggesting that that

23 feed not be used for certain providers and instead those

24 providers be loaded manually; correct?

25          MR. KENT:  Objection.  Loading manually?  This
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 1 is all vague.

 2          THE COURT:  Overruled.

 3          THE WITNESS:  For certain providers that we

 4 keep the paths separate.

 5 BY MR. STRUMWASSER:

 6     Q.   In this same email you say, "can we just get

 7 the docs loaded first?  I will then get the right

 8 schedules attached.  We can investigate all the whys and

 9 wherefores later.  We are out of time on this."

10          What did you mean when you said you were out of

11 time on this?

12          MR. KENT:  Objection; relevancy.  She has

13 already said this was a United contract.

14          THE COURT:  Ill allow it.

15          THE WITNESS:  This was around getting the

16 United claims processed par to the contract.

17 BY MR. STRUMWASSER:

18     Q.   When you say, "We can investigate the whys and

19 wherefores later, were there people involved in this

20 contract who were saying we ought to get to the root

21 cause of the problems we are encountering here?

22     A.   The people involved in the contract?

23     Q.   The people who were involved in the problem

24 experienced by CHW, were one or more of them saying we

25 need to get to the root cause of the problems we are
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 1 having here?

 2     A.   I think that was in response to what Ms. Gates

 3 was saying, is that there were -- she was having trouble

 4 identifying issues.  So it was we'll figure it out, but

 5 let's get the docs loaded.

 6     Q.   "Anne, please review the attached note I sent

 7 to staff.  We are going in circles.  The three of us

 8 need to level set."  Do you know month wrote that?

 9     A.   I honestly don't.  I don't know if it was

10 Kristina.  I don't know.

11     Q.   You don't think it was Ms. McFann?

12     A.   It might have been.  I honestly don't remember.

13     Q.   Do you know who "the three of us" were?

14     A.   Two of them.  Me and Stephanie Alberti.

15     Q.   And you don't know who the third would be?

16     A.   No.  I don't recall.

17     Q.   Did you ever get back to Ms. Sheppard on this

18 issue of whether there were two many people touching the

19 records?

20     A.   No.  I don't have a recollection of that.  We

21 got it fixed and we processed the claims.

22     Q.   The problem that is addressed at the top,

23 "going in circles and not resolving anything," first; of

24 all, did you believe that observation was correct?

25     A.   I believe at the time my context was that I
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 1 wanted to get the rosters in and the fee schedules

 2 attached. I didn't want to talk about it, I wanted to

 3 just do it.  So that is what I was saying.

 4     Q.   Do you believe that it was correct when

 5 somebody said we are going in circles and not resolving

 6 anything?

 7          MR. KENT:  No foundation.

 8          THE COURT:  If you know.  If you don't know...

 9          THE WITNESS:  I don't know.  We wanted to get

10 it fixed.

11 BY MR. STRUMWASSER:

12     Q.   I am not asking you now whether you know what

13 the unknown writer felt.  I am asking you did you feel

14 in November of 2006 with respect to this email chain

15 that you were going in circles and not resolving

16 anything?

17     A.   I don't know that is how I felt.  I felt some

18 urgency to resolve the roster issues for CHW.

19     Q.   Sitting here today do you think it is true that

20 as of November 21, 2006 that you were going around in

21 circles and not resolving anything?

22          MR. KENT:  Objection; relevance.

23          THE COURT:  I'll allow it.

24          THE WITNESS:  Not necessarily, no.

25
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 1 BY MR. STRUMWASSER:

 2     Q.   In 2006 and 2007, the EPDE feed from NDB to

 3 RIMS did cause problems with providers' contract data in

 4 RIMS, didn't it?

 5     A.   I think there were some isolated issues, yes.

 6     Q.   And you were a proponent of scrapping the EPDE

 7 feed and going back to loading all contracts manually,

 8 weren't you?

 9     A.   I probably expressed some frustration at

10 certain points over getting stuff fixed.

11     Q.   Were you experiencing significant problems with

12 manually loading contracts into RIMS before the Company

13 decided to implement EPDE?

14     A.   I wasn't personally, no.

15     Q.   Were you aware of the problems that the Company

16 was having manually loading contracts into RIMS?

17          MR. KENT:  Objection.  It is vague in that it

18 is confusing.  Contract loads with EPDE?

19          THE COURT:  I don't know.  The witness seems to

20 be having trouble.  Maybe you could just rephrase it.

21          MR. STRUMWASSER:  Sure.

22 BY MR. STRUMWASSER:

23     Q.   Prior to EPDE, contracts were loaded into RIMS

24 manually; correct?

25     A.   I'm not on the contracting team and I know that
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 1 we -- that there were forms that were submitted.  I

 2 assume it was somebody keying things into the system.

 3 But there could have been automated pieces to that as

 4 well.  So I am not sure if I can characterize it as

 5 completely manual.  It wasn't a transfer from one

 6 database to another necessarily.

 7     Q.   Were you using DiCarta or Emptoris to load into

 8 RIMS prior to acquisition?

 9          MR. KENT:  Objection.  The witness already

10 testified that it was a manual load right through 2008.

11          MR. STRUMWASSER:  I will take that last answer,

12 but --

13          MR. KENT:  That's the vagueness of this.  You

14 are confusing two totally different concepts.

15 BY MR. STRUMWASSER:

16     Q.   Do you agree with Mr. Kent's statement that

17 prior to 2006, it was entirely a manual loading process

18 loading contracts into RIMS?

19     A.   For the most part, as far as I know, it was a

20 manual process.  There could have been upload

21 capability -- there is copy capability.  Does it mean

22 that somebody is actually keying something manually for

23 each and every contract, I am not sure it means that.

24 But it is exclusive of DiCarta and Emptoris.

25     Q.   You acknowledged a moment ago that you
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 1 advocated using a manual contract loading process in

 2 some cases; right?

 3     A.   As opposed to a feed from NDB, yes.

 4     Q.   So let me just ask you what did you understand

 5 the phrase "manual loading process" for purposes of that

 6 answer?

 7     A.   The process that we had used for legacy

 8 PacifiCare.

 9     Q.   That was the process that was satisfactory

10 prior to the acquisition; right?

11     A.   You know, again, my job is to deal with the

12 things that are the outliers.  So I think it was okay,

13 yeah.

14          THE COURT:  789 is an email with a top date of

15 June 28, 2007.

16          (Exhibit 789 marked for Identification.)

17 BY MR. STRUMWASSER:

18     Q.   Do you recognize this email?

19     A.   Yes, it refreshes my memory of it.

20     Q.   This is an email from you to Steve Hantula.

21 Who is Mr. Hantula?

22     A.   I am not 100 percent of his title at this time.

23 I will call him a project manager, for lack of a better

24 word, who was working for Peter McKinley at the time.

25     Q.   Mr. McKinnley at that time was?



11840

 1     A.   Regional Vice-President for Network in

 2 California.

 3     Q.   Did Mr. Hantula have special responsibility for

 4 RIMS?

 5     A.   I think around the time I wrote this he was the

 6 person that Pete had asked us to report any issues to.

 7     Q.   Mr. McKinnley had questions about the problems

 8 that you had encountered with RIMS and asked you to

 9 follow up with Mr. Hantula?

10     A.   As I recall, Pete didn't really want to get

11 into operational details, so he asked Mr. Hantula to

12 take those forward.  So he just directed us to Steve.

13     Q.   How did this become an issue for Mr. McKinley?

14     A.   Josh Martin at the time I think he was our VP

15 again at that point and Deb McFay reported to Pete, so

16 they were taking it to their boss.

17     Q.   What were they taking to their boss?

18     A.   The issues that we enumerated in the email.

19     Q.   So you have identified six issues with Enloe

20 Medical Center, four with respect to Brown & Toland,

21 four with respect to Sutter, four with respect to Indian

22 Valley; correct?

23     A.   Yes.

24     Q.   At the top you say you have concluded that the

25 Company must do one of three things; right?
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 1     A.   Yes.

 2     Q.   The first possibility is to turn off the

 3 electronic interface between NDB and RIMS.  That's EPDE,

 4 right?

 5     A.   Yes.

 6     Q.   That would mean here that you would say that

 7 you would be doing the loading of demographics and

 8 contracts loading; correct?

 9     A.   Yes.

10     Q.   And by "manually," you mean the way Pacific was

11 loading to RIMS?

12     A.   The legacy process.

13     Q.   The second option was to undertake a rigorous

14 audit process to ensure the integrity of data.  Do you

15 see that?

16     A.   Yes.

17     Q.   Now, if you are concerned about the integrity

18 of data on RIMS at this time, you would need to

19 undertake the audit process whether or not you went back

20 to manual loading; correct?

21     A.   If we had concerns that RIMS was out of synch,

22 we would undertake an audit process.

23     Q.   But that audit process -- a manual loading on a

24 going forward basis could avoid future errors, but it

25 would not resolve whatever errors were already in RIMS
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 1 on June 28th, '07; right?

 2     A.   It may or may not.  If somebody is going in to

 3 link a contract, it might correct a record that is

 4 there, so you don't know.

 5     Q.   You would not rely on that as a method for

 6 correcting known errors in the system, would you?

 7     A.   I'm sorry, which?

 8     Q.   If you had -- reasonably there were demographic

 9 and contract errors in RIMS, you would not say, that's

10 all right, there will be a manual load that will fix it.

11 You would want to do the audit and fix it?

12          MR. KENT:  Objection.  Calls for speculation.

13          THE COURT:  Overruled.

14          THE WITNESS:  If we thought there were issues

15 we would undertake -- we would take steps to get that

16 fixed.

17 BY MR. STRUMWASSER:

18     Q.   When you wrote item two, you are putting a

19 rigorous audit process to ensure the integrity of the

20 table simply because you had doubts about the integrity

21 of the data; right?

22     A.   It was actually about who would be expected to

23 do that work.  We didn't want to have Network involved.

24     Q.   Network?

25     A.   Network Management, the contracting teams.



11843

 1     Q.   You would not want Network Management involved

 2 in doing the audit; is that right?

 3     A.   That the process used to load those things

 4 shouldn't require a Network contracting person to go in

 5 and do an audit.  That should be part of a quality check

 6 done by CCI and NDB.

 7     Q.   So the point is you don't want the people whose

 8 work is being audited to do the audit; right?

 9     A.   Right.

10     Q.   To go back to my question on this point on

11 bullet two, was not the fact that you are putting the

12 rigorous audit process on the table reflect concerns on

13 your part of about the integrity of the data at that

14 time?

15     A.   I think we had identified some issues, yes.

16     Q.   And then if you have those concerns, two isn't

17 really an alternative to one, is it?  You would have to

18 do both in that case, wouldn't you?

19     A.   No.  I think this was sort of a look forward

20 how do we resolve.  So I don't think that we were -- we

21 were saying that we would have to do one of these three

22 things for a go forward process.

23     Q.   But if you had concerns about the integrity of

24 the existing data, one would not resolve that, would it?

25     A.   There could conceivably some cleanup that would
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 1 need to occur.

 2     Q.   Did two happen?

 3     A.   Yes, for the most part.  I believe -- well, I

 4 don't know that it was CCI and NDB.  But I mean, you

 5 know, there was a team that pulled together and they

 6 corrected issues and it worked.

 7     Q.   Who was the team that did that?

 8     A.   Well, I think it was under Mr. Congelton.

 9     Q.   What unit was he in?

10     A.   NDB.

11     Q.   As far as you know, CCI never got involved?

12     A.   I'm sure they had to be involved in that

13 process.

14     Q.   Number three, "Nor Cal will put all of its

15 providers on exclusion tables to force manual loading

16 into RIMS (demographic and contract)."

17          So the alternative Number three would be that

18 Nor Cal itself would simply say we are not going to take

19 the feed anymore; right?

20     A.   That's an option.

21     Q.   Nor Cal is you; right?

22     A.   Yes.

23     Q.   "Will put all of its providers on the exclusion

24 tables to force manual loading."  Are you suggesting

25 here that your team will unilaterally disable automatic
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 1 uploads for your territory?

 2     A.   That is something we put on the table.

 3     Q.   So you were actually contemplating the

 4 possibility that even if nobody else wanted to

 5 discontinue EPDE, forcing manual loading and EPDE for

 6 your contracts?

 7     A.   I'm not 100 percent sure how serious we were

 8 about doing that, but we certainly wanted to make folks

 9 hear us, so we put it on the table.

10     Q.   It was serious enough to send it to Mr.

11 McKinley's assistant; right?

12     A.   Yes.

13          THE COURT:  788, remove confidential

14 designation?

15          MR. KENT:  Yes.

16          THE COURT:  789 is also removed.

17          Return at 1:30.

18          (Luncheon recess.)

19 BY MR. STRUMWASSER:

20     Q.   Good afternoon, Ms. Harvey.  I have an exhibit

21 to show you.

22          MR. STRUMWASSER:  790, Your Honor.

23          THE COURT:  790 is an email with a top date of

24 June 29th, 2007.

25          (Exhibit 790 marked for Identification.)
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 1 BY MR. STRUMWASSER

 2     Q.   Do you recall this document?

 3     A.   Vaguely.

 4     Q.   On the first page you are writing about another

 5 RIMS issue regarding provider records being terminated;

 6 right?

 7     A.   Yes.

 8     Q.   In this case the records are being termed when

 9 we enter a prospective contract end date; right?

10     A.   That's what I wrote.

11     Q.   Do you recall that being correct?

12     A.   That's what I presumed be based on the research

13 I did.

14     Q.   Was it the case that whatever the root cause

15 was whenever you entered a prospective contract end

16 date, the record termed?

17     A.   No, I don't believe that turned out to be the

18 eventual root cause of that issue.

19     Q.   Do you recall what was?

20     A.   I am trying to recall, but I honestly don't.

21 It was something that was being done by the EPDE team.

22     Q.   This email is June 29 of '07.  Do you recall

23 roughly how long thereafter it took before you got the

24 correct root cause?

25     A.   I honestly don't.  I remember it got fixed.
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 1     Q.   But you don't remember when?

 2     A.   No.

 3     Q.   Do you recall it involving, the problem

 4 involving the fact that when the contract was

 5 terminated, the record would remain alive in RIMS?

 6     A.   I'm confused by your question.  I'm sorry.

 7 What I reported here was that the contract termed, which

 8 I thought at the time was terminating the provider

 9 record in addition to the contract, not remaining

10 active.

11     Q.   So historically, before 2006 when you entered a

12 contract end date, the contract was terminated but the

13 contract itself remained in RIMS; right?

14     A.     If we terminated a contract, then there was a

15 contract end date in RIMS.

16     Q.   But the record was still there with the end

17 date?

18     A.   Those are two separate things, so I want to be

19 clear what we are talking about.  There are provider

20 demographic records and there are contracts and those

21 are separate records.

22     Q.   Before 2006, if you entered a contract

23 termination, would the demographic for that provider

24 remain in RIMS and simply reflect the fact that the

25 person was no longer par?
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 1     A.   That's what I recall.

 2     Q.   Before 2006 if you terminated a provider, did

 3 the contract remain in RIMS or be inactive after a

 4 termination date?

 5     A.   Yeah, well, you also have to keep historical

 6 documents.

 7     Q.   I understand the first paragraph to be saying

 8 that the problem which you describe as a huge problem is

 9 that when you were terminating providers, that the

10 contract didn't merely terminate but disappeared.  Is

11 that right?

12     A.   No.

13     Q.   What is the huge problem that you are referring

14 to in the first paragraph?

15     A.   That I had been asked to look at this one

16 provider, which I did.  And the only reason I could come

17 up with as to why this provider's demographic record had

18 been terminated was that there was a prospective end

19 date on the contract.  I presumed and made a

20 presumption -- which turned out to be as I recall not

21 right -- that contract end date function had also put an

22 end date on this demographic record.

23     Q.   The one provider you were concerned about was

24 Childrens?

25     A.   The provider I was concerned about at the time
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 1 was San Joaquin Community Hospital.  I thought it might

 2 also apply to Childrens Hospital.

 3     Q.   San Joaquin is Adventist?

 4     A.   Yes.

 5     Q.   You had a problem that Adventist was not paying

 6 correctly?

 7     A.   This one facility of theirs, yes.

 8     Q.   It was necessary to submit a PDLT.  What is

 9 that?

10     A.   That is a contract document.  The contract we

11 will submit to load a contract.

12     Q.   It was necessary to load a PDLT in order to

13 reactivate the contract; right?

14     A.   That's what I believed at the time.

15     Q.   Did that not prove to be true?

16     A.   I honestly don't remember what the root cause

17 of the demographic record being mishandled in this case

18 was.

19          The contract was up for renegotiation with this

20 hospital and they entered a prospective term date based

21 on the contract end date that was in place for that

22 contract.  They did, in fact, renegotiate that contract

23 and got a new contract with a new effective date.  So

24 there was no break in their par status.  The end result

25 of all this was when a new contract was negotiated, they
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 1 did submit a PDLT and the new contract was then

 2 installed.

 3     Q.   On June 29th, 2007, Adventist was not paying

 4 correctly; right?

 5     A.   As I recall, Laura @Carmona had come to me

 6 based on contract negotiation that she was having with

 7 Adventist and asked me to look into some claims issues

 8 that they were having.

 9     Q.   The question was on June 29th, 2007, as of that

10 date, Adventist hospital in San Joaquin was not paying

11 correctly; right?

12     A.   If there were claims coming through the system,

13 there would have been a problem after June 7th.

14     Q.   You wrote on June 29th -- this is why Adventist

15 Hospital, San Joaquin is not paying correctly.  Is it

16 your testimony now that you don't know whether it was

17 paying correctly or not?

18     A.   We were diagnosing the issues.  And you know,

19 there were a couple of these.  And some there was a

20 duplicate record that was out there that did pay

21 correctly and then there was this one.

22          So based on what I have written here and at the

23 time, I would have to say that at the time I believed

24 between June 7th and June 29th, there were claims issues

25 with this hospital.
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 1     Q.   Your dialogue on June 29th was that it was this

 2 prospective contract end date issue; right?

 3     A.   Yes.

 4     Q.   And you instructed Ms. Carmona to submit a PDLT

 5 on the basis of that dialogue?

 6     A.   She was the contracting director so she would

 7 have to do so, yes.

 8     Q.   And you instructed her to do so; right?

 9     A.   That was my recommendation to her, yes.

10     Q.   On June 29th you also stated to Mr. Hantula and

11 others that it is a huge problem that you ran across

12 with respect to Childrens; right?

13     A.   That may also affect Childrens.

14     Q.   You say you ran across this yesterday with

15 Childrens?

16     A.   There are two Childrens Hospitals in Northern

17 California, and honestly, I don't remember a Childrens

18 issue.  Based on what I wrote, it looks like I found

19 something having to do with one of those two hospitals.

20     Q.   And as opposed to Childrens, where you said you

21 ran across it, you also suspect that UC had this

22 problem; right?

23     A.   Could have, yes.  That's what I wrote.

24     Q.   What you wrote is "I suspect our UC systems as

25 well"; right?
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 1     A.   That's what I wrote.

 2     Q.   And you say that "this is going to be a lot of

 3 cleanup."  Do  you see that?

 4     A.   Yes.

 5     Q.   And you say, "This is another reason to go back

 6 to doing all this manually"; right?

 7     A.   Yes.

 8     Q.   Do you recall saying that?

 9     A.   It's what I wrote in the email.

10     Q.   I understand that, but do you recall now having

11 said that?

12     A.   No.

13     Q.   Was there, in fact, a lot of cleanup?

14     A.   There was some.  I don't know in relative terms

15 if it was a lot.

16     Q.   When you talked about going back to doing all

17 this manually, you are saying going back to doing this

18 manually as opposed to relying on EPDE; right?

19     A.   I think I was referencing that, yes.

20     Q.   Just to be clear, there was never a time when

21 the Company agreed to shut down EPDE and do all loading

22 to RIMS manually, was there?

23     A.   I don't know.

24     Q.   Now, the claims payments problem for Adventist,

25 were there also paper or online directory problems for
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 1 Adventist?

 2     A.   I don't recall any offhand.  If we subsequently

 3 negotiated with them, but if the directory pull happened

 4 after June 7th, they would not have printed in the

 5 directory.

 6     Q.   The second paragraph starting, "Laura, this is

 7 why Adventist Hospital, San Joaquin, is not showing in

 8 the directory," does that refresh your recollection?

 9     A.   Yes.  You would not have pulled somebody for

10 the directory after June 7th because this record would

11 have been terminated, so it would have stopped.  And if

12 you pull a paper directory June 9th from the system, it

13 wouldn't be in the directory.

14     Q.   But it also would not be in the online

15 directory; right?

16     A.   It depends on refresh date for the online

17 directory, but between June 7th and June 29th, probably

18 not.

19     Q.   Refreshed weekly; right?

20     A.   I don't remember.  There is a differential.

21          MR. STRUMWASSER:  791.

22          THE COURT:  791 is an email with a top date of

23 July 2nd, 2007.

24          (Exhibit 791 marked for Identification.)

25
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 1 BY MR. STRUMWASSER

 2     Q.   This appears to be a continuation of 790 that

 3 we were just looking at.  So at the bottom of the first

 4 page, we have your email that we were just talking about

 5 Adventist and all the other stuff.  This is a follow-up

 6 to that; right?

 7     A.   Yes.

 8     Q.   Mr. Hantula is responding, I consider this to

 9 be part of the broader RIMS problems.  To what do you

10 understand Mr. Hantula to be referring when he says the

11 "broader RIMS problems"?

12     A.   I don't know.  I was reporting the issue as I

13 presented it, and he is speaking to NDB, RIMS, automated

14 synch, EPDE, question mark, question mark.

15     Q.   He says this seems to point to the NDB synch

16 program with the EPDE.  And he seems to be saying that

17 the feed from NDB to RIMS is -- appears to be the cause

18 of the problem that you describe on the next page.  Is

19 that your reading also?

20     A.   Well, that was how I presented it him, so it

21 felt like he was concurring with my initial dialogue.

22     Q.   Do you recall that there was a weekly EPDE

23 forum created to gather facts and conduct research and

24 validate all claim EPDE issues?

25     A.   Yes.
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 1     Q.   Mr. Feng is asking you at the top there to loop

 2 that forum into your communications about it?

 3     A.   Yes.

 4     Q.   Did you thereafter participate in the EPDE

 5 issues forum?

 6     A.   Yes, I did, which is why I thought that the

 7 issue that I first thought was EPDE turned out to be

 8 something else.

 9     Q.   How long after July 2 of '07 did the EPDE forum

10 continue to convene?

11     A.   I would say it was a couple of months.  It was

12 until we ended up with lots of documents around process

13 flows and things and everybody got a better

14 understanding of what it did and didn't do.

15          THE COURT:  Can I remove the confidential

16 designation on 790 and 791?

17          MR. KENT:  Yes.

18          MR. STRUMWASSER:  792, Your Honor.

19          THE COURT:  792 is an email with a top date of

20 July 3rd, 2007.

21          (Exhibit 792 marked for Identification.)

22 BY MR. STRUMWASSER

23     Q.   We are still further along on the same general

24 topic, 790 and 91; right?

25     A.   Yes.
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 1     Q.   Apparently there was a meeting scheduled by Ms.

 2 Berkel for the people that are identified in the address

 3 block of her 6/30/07, 5:11 email?

 4     A.   I assume -- I read it as he and I had a

 5 conversation and he stated it, I confirmed what his

 6 statement was.

 7     Q.   He being Douglas Tonto?

 8     A.   Yes.

 9     Q.   Who is he?

10     A.   I honestly don't remember.  Somebody I was

11 directed to raise my issue to, so I did.

12     Q.   Directed by Mr. Hantula?

13     A.   I don't remember if it was Steve or Sue.

14     Q.   Is he on the tech side?

15     A.   I really don't recall.  I would assume he would

16 have to be in a more technical position than I was in.

17     Q.   So he is reporting to Ms. Berkel in the middle

18 of the first page that he had spoken to you the day

19 before and that the issue has two components.  First, we

20 should be able to terminate a contract without making

21 records in RIMS deactivate; right?

22     A.   Yes.

23     Q.   So at this time, on July 3, you are under the

24 impression and apparently so is he, that when you

25 terminated a contract in RIMS, that RIMS deactivated the
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 1 record?

 2          MR. KENT:  There is no foundation for what

 3 Mr. Tonto may or may not have believed at this point.

 4 BY MR. STRUMWASSER

 5     Q.   First we should be able to terminate a contract

 6 without making a provider record in RIMS deactivate."

 7 That was his impression; right?

 8     A.   I don't read it that way.  Frankly, I don't

 9 necessarily recall it that way.  What I remember

10 discussing based on this would be what the impact was.

11          So the idea was what would we expect to have

12 happen so that a provider record was something that was

13 separate that you wouldn't necessarily activate or

14 deactivate based upon a contract.  Those things were

15 separate.  So to me he was delineating an issue that I

16 had raised.

17     Q.   So he is saying you don't want to deactivate a

18 record when you term a contract because you need to be

19 able to pay non-par claims on that record; right?

20     A.   Right, but that is not what he found to be true

21 at the time.

22     Q.   He is operating under the assumption at this

23 time that that wasn't true; right?

24          MR. KENT:  No foundation.

25          THE COURT:  My understanding is he is reporting
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 1 what you told him to somebody else.

 2          THE WITNESS:  Right.

 3          THE COURT:  Please move on.

 4 BY MR. STRUMWASSER:

 5     Q.   And then he says that it does appear that

 6 loading a prospective termination date is creating

 7 confusion by reflecting the termination effective prior

 8 to the actual date, hence the claims issue.  Do you see

 9 that?

10     A.   Yes.

11     Q.   Did he get that entirely from you as best you

12 understand it or at all from you?

13     A.   I honestly don't recall.  It may be on the

14 evidence that I had in an earlier email.

15     Q.   Did you say in the earlier email that loading a

16 prospective termination date is creating a confusion by

17 reflecting the termination effective prior to the actual

18 date?

19     A.   I did not say that specifically.  I said that

20 it appears that when we enter a prospective contract end

21 indicated that provider records in RIMS are being

22 termed.

23     Q.   You understand Mr. Tonto's statement in that

24 last statement in the paragraph to be incorporating the

25 point you just read from your prior email?
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 1     A.   It appears to be related to that, yes.

 2     Q.   I am just trying to figure out whether

 3 Mr. Tonto has anything new here other than what he got

 4 from you, and it is your impression that he does not?

 5     A.   Well, he may have had a different perspective

 6 on something that was being handled manually verses

 7 something that was being handled by EPDE.  So he may

 8 have been putting that into that statement.

 9          MR. STRUMWASSER:  I am going to show the

10 witness a copy of 496 in evidence.

11 BY MR. STRUMWASSER:

12     Q.   On the last page we have an email from Ms.

13 Berkel to Mr. Kaja.  Do you see that?

14     A.   Yes.

15     Q.   She says to him, "I think Jim Andrew and I

16 agree that while EPDE may not be the cause of these

17 issues, the complexity of cotract loading is high."

18          Do you know whether the reference to these

19 issues is the issues that we have been seeing with

20 respect to the Adventist email?

21     A.   I'm sorry.

22     Q.   Do you there is a reference to the cause of

23 these issues in of the sentence I just read?

24     A.   Yes, I see that.

25     Q.   I'm asking you whether these issues that Ms.
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 1 Berkel is addressing are the inadvertent terminations

 2 that we have been talking about?

 3          MR. KENT:  Objection.  No foundation.

 4          THE COURT:  If she knows.  He goes on to talk

 5 about Sutter though, so...

 6          THE WITNESS:  I don't know.  I wasn't a party

 7 to this email, so I couldn't put it in context,

 8 necessarily.

 9 BY MR. STRUMWASSER:

10     Q.   "Ms. Anne Harvey is one of our most experienced

11 Network operations folks.  If she isn't able to navigate

12 our processes effectively, I am concerned about the rest

13 of our team."

14          Do you know why Ms. Berkel referred to you in

15 this email?

16     A.   Because I had been sending her emails about

17 questions that I was diagnosing.  So it still doesn't

18 mean I diagnosed them correctly, because she is saying

19 they weren't necessarily EPDE.  But I usually am pretty

20 good and I am not quiet or shy.

21     Q.   Do you agree that you weren't able to "navigate

22 our processes effectively" at this time?

23     A.   The contracting loading process that were

24 specifically legacy United issues, I was having trouble

25 with those.
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 1     Q.   On the first page we have an email from

 2 Ms. Stora.  And she talks about this going back to her

 3 whole mantra about EPDE -- I want to make clear that you

 4 are not on this email.  I just want to find out what you

 5 know about a passage here.

 6          She says, "It is imperative that

 7 Sue/Ross/whomever get control of EPDE tribal rumor/lore

 8 and go on an aggressive offense to repudiate its current

 9 reputation or it will have no relaunch at all."

10          Do you see that?

11     A.   Yes.

12     Q.   Are you aware that there was a relaunch of EPDE

13 contemplated?

14     A.   I don't believe there ever was one that was

15 contemplated for California.  I think that was more

16 enterprise wide.

17     Q.   Enterprise wide but not California?

18     A.   Yes.

19     Q.   So is relaunch really just an expansion of EPDE

20 to other jurisdictions?

21          MR. KENT:  No foundation.

22          THE COURT:  If she knows.

23          THE WITNESS:  I think they were talking about

24 using it as a tool for other states for other issues.

25
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 1 BY MR. STRUMWASSER:

 2     Q.   Do you know what the reference to tribal

 3 rumor/lore is?

 4     A.   Well, I can only say consistent with what I

 5 said earlier about my initial email on this specific

 6 case.  We've assumed that things were EPDE's fault.  So

 7 there was a lot of blaming EPDE when it turned out not

 8 to be the issue.  So I am assuming that is what she was

 9 referring to.

10     Q.   You referred to EPDE as a legacy United?

11     A.   I used the term "legacy United."

12     Q.   You did mean to say "legacy United"?

13     A.   I did mean to say "legacy United."

14     Q.   Before 2006 was there an EPDE?

15     A.   On the United platform?  I assume so, yes.

16     Q.   To do what?

17     A.   To transfer data from one platform to another.

18     Q.   So as far as you know, EPDE was not especially

19 written to do the link from NDB to RIMS?

20     A.   Not the impression I have.  If that is true, I

21 wouldn't know it.  But that was not the impression I had

22 at the time.

23     Q.   There is no specific basis for that impression,

24 is there?

25     A.   I vaguely recall being told in one of the war
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 1 rooms that it was not new.  That they had supervised

 2 EPDE before.

 3     Q.   As opposed to other links in general, that they

 4 had used EPDE --

 5     A.   Correct.

 6          THE COURT:  Before we go on, the confidential

 7 designations on 792?

 8          MR. KENT:  It may come off.

 9 BY MR. STRUMWASSER

10     Q.   In mid 2007 you became aware that PHLIC was at

11 that time incorrectly paying PPO claims submitted by

12 UCSF; right?

13     A.   There were some claims that had some issues,

14 yes.

15     Q.   Do you remember Ms. Martin bringing that to

16 your attention?

17     A.   PHLIC, yes.

18     Q.   And the reason PHLIC was incorrectly paying

19 UCSF claims was because UCSF providers were attached to

20 the wrong fee schedule in RIMS?

21     A.   There were some wrong providers attached to the

22 wrong fee schedules.

23     Q.   This problem went back to 2004 when PHLIC and

24 UCSF executed the 2004 contract, didn't it?

25     A.   It has been a while.  There had been some
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 1 issues long standing, yes.

 2     Q.   So for some UCSF providers, they were mispaid

 3 starting in 2004; right?

 4     A.   As I recall there were few issues and some of

 5 them may have gone back that far.

 6     Q.   Then in 2007, PHLIC and UCSF agreed to amend

 7 the 2004 contract; right?

 8     A.   When Margaret raised issue around the fee

 9 schedules in RIMS, it was around contract load, and I

10 passed the baton on that to George @Ligett, so I am

11 fuzzy on some of the details.  I believe there was a

12 settlement, maybe two, and I don't recall what other

13 things might have happened.

14     Q.   Let's just get the premises straight.  You know

15 there was a 2004 contract at UCSF; right?

16     A.   Yes, there was a legacy PacifiCare PPO

17 contract.

18     Q.   And there was a subsequent amendment to that

19 contract, was there not?

20     A.   That's where I am getting fuzzy because what I

21 recall -- I don't recall if it is amendments or

22 recontracts.  There were two separate documents until

23 November of 2008, and then the rates were equalized and

24 it was one document.

25     Q.   So without getting hung up on whether it was an
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 1 amendment or recontract or anything like that, there was

 2 a 2004 agreement and a 2007 agreement?

 3     A.   I don't know if it was an agreement or a rate

 4 escalator, with you I think there was something around

 5 2007 that changed.

 6     Q.   It was not until sometime in 2008 that the

 7 rates that UCSF was paid by PHLIC and United were

 8 equalized; right?

 9     A.   I want to say that was equalized in November of

10 2008.

11     Q.   Am I correct that you were not involved in the

12 negotiation in either '04 or '07?

13     A.   No.

14     Q.   Or the 2008?

15     A.   No.  I was asked to research some operational

16 issues, but I was not a negotiator.

17     Q.   What kind of issues?

18     A.   Just how certain codes would be fixed in the

19 anesthesia fee schedule, how they would be valued.

20     Q.   Ms. Harvey, PHLIC failed to correctly load the

21 2007 fee schedule for UCSF providers; right?

22     A.   I don't know that the entire contract load was

23 incorrect.  You can load a contract.  I thought it was a

24 fee schedule pricing issue that affected some claims.

25     Q.   And so you do recall that at least some fee



11866

 1 schedules under the '07 agreement were not correctly

 2 loaded for UCSF providers into RIMS?

 3     A.   There were identified issues with the fee

 4 schedules, yes.

 5     Q.   In fact, PHLIC never even built the 2007 fee

 6 schedules it agreed to with UCSF, did it?

 7     A.   I don't know that.

 8     Q.   Do you know whether PHLIC ever built the 2004

 9 fee schedules that it agreed to with UCSF?

10     A.   There were fee schedules attached to UCSF.

11 What I recall is that there were discrepancies with some

12 of the providers about which fee schedule got linked to

13 them.

14     Q.   As a result, through 2004, 2005, 2006 and 2007

15 and part of 2008, some UCSF providers were being paid as

16 non-participating provider; right?

17     A.   If they were being paid as non-par, then there

18 was no fee schedule attached, which is a roster issue,

19 not a no bill issue.

20     Q.   Other providers were being paid according to

21 the wrong fee schedule; correct?

22     A.   That is the issue that I recall.

23     Q.   And you know that was the case, don't you?

24     A.   Peripherally, that is the issue that I recall.

25     Q.   You don't know whether that issue -- whether,
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 1 in fact, it was true that the UCSF providers were being

 2 paid according to the wrong fee schedule?

 3     A.   Some providers were linked to the wrong fee

 4 schedule.  That's what I recall.

 5     Q.   Ms. Martin informed you in 2007 that UCSF's

 6 claims were being incorrectly; right?

 7     A.   For those providers, yes.

 8     Q.   She specifically brought it to your attention

 9 first, right?

10     A.   Yes.  We were having -- I believe it was

11 monthly conference calls to make sure we were managing

12 all the issues, and she raised it at one of those

13 meetings.

14     Q.   That was in 2007; right?

15     A.   I assume it was.  I honestly don't remember.

16 It was raised and I had to have Contracting take that

17 over.

18     Q.   Well, Ms. Martin testified here that

19 specifically the Department of Neurosurgery's complaint

20 of the fee schedule was June of 2007.  Is that

21 consistent with your --

22     A.   I'll take that at face value.

23     Q.   In fact, you were aware as early as 2006 that

24 UCSF providers were being incorrectly paid, weren't you?

25     A.   There were issues on the United side.  I don't
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 1 remember issues on PHLIC.

 2          MR. STRUMWASSER:  I am going to show the

 3 witness a copy of 483 in evidence.

 4 BY MR. STRUMWASSER

 5     Q.   Do you recognize this email chain?

 6     A.   Not a lot of it.  I mean, it is a very

 7 confusing chain.

 8     Q.   Well, it has come to the right place then.

 9          2753, the second to last page, we have an email

10 from Maria Thompson.  And the subject line is "URGENT -

11 UCSF Professional records no road loaded with contract

12 lines."

13          Do you see that?

14     A.   Yes.

15     Q.   We know on the next page Ms. Thompson says we

16 have a large professional group with no contract lines

17 and it should be contracted; right?  Large professional

18 group with no active contract lines.  Do you see that?

19     A.   Yes.

20     Q.   She says there are over 900 pages in NDB for

21 this TIN.  Previously each group contract was loaded

22 separately because of their billing practices.  Do you

23 know that to be the case for UCSF?

24     A.   The way I am reading the lower half of this

25 email, is this is an NDB/UNET issue.  Given the timing,
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 1 it would have been a legacy United load process, so I

 2 can't speak to that.  I don't know that this has to do

 3 with RIMS.

 4     Q.   Legacy United would be CTN?

 5     A.   Yes, which is why Maria Thompson would be

 6 involved.

 7     Q.   In 2005 when United had a claim to pay for a

 8 CTN provider, was that claim paid through CTN paid or

 9 through UNET -- priced, not paid, priced?

10     A.   I assume that those --

11          MR. KENT:  Don't speculate.

12          THE WITNESS:  I don't know.  I didn't work with

13 the CTN.

14 BY MR. STRUMWASSER:

15     Q.   Would you agree that if a provider has no

16 active contract lines, that provider will be treated as

17 non-par?

18     A.   Yes.

19     Q.   On 2753, the email in the middle of the page

20 from Ms. Kotter.  She says, "I will need to know what

21 fee schedule needs to be tied to these providers.

22 Providers were sent on the daily contract file on the

23 fee schedule as blank."  Do you see that?

24     A.   I see that.

25     Q.   Do you know what it means for the employees to
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 1 be sent on the daily fee schedule as blank?

 2     A.   No.  I am not even sure what system she is

 3 referencing.

 4     Q.   Let me see if I can help.  2752 we have an

 5 email from the top at from Gary Masumoto on August 4,

 6 2006.  Do you see that?

 7     A.   Yes.

 8     Q.   He is saying, "See the attached email where the

 9 contractor has confirmed the newer contract.  So I am

10 concerned that the newer contract line in RIMS was wiped

11 out by the feed from NDB, so now they are both wrong."

12 Do you see that?

13     A.   Yes, I see that.

14     Q.   The contract fee from NDB is EPDE; right?

15     A.   For UCSF they were on the exclusion table so

16 there was no contract feed.

17     Q.   So his fears are unwarranted?

18     A.   Looking back on what he is stating, I don't

19 believe that that would have been what happened there.

20     Q.   Do you know when UCSF was put on an exclusion

21 list?

22     A.   I thought prior to the CTN cutover because it

23 was clear before the LOA was executed that the rates

24 were going to be different.

25     Q.   The LOA is the Letter of Agreement?
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 1     A.   Yes.

 2     Q.   It was clear before the 2004 or 2007?

 3     A.   The LOA that I am referencing because the UC

 4 system refused to accept the legacy PacifiCare rates for

 5 the United business, so they were going to be different

 6 rates, so ...

 7     Q.   What evidence do you have that UCSF contract

 8 was on a exclusion table other than your expectation

 9 that it should have been?

10     A.   I was told that.

11     Q.   By whom?

12     A.   Andrew Feng specifically, and I think Harsha

13 Rau.

14     Q.   Is it correct in August of 2006 UCSF's 2004

15 contract was not in RIMS?

16     A.   Which 2004 contract?

17     Q.   Well, that is an interesting question.  2751 at

18 the bottom, Mr. Masumoto says here is my suggestion.

19 And item two is get the 2004 loaded into both systems,

20 RIMS and NDB.  "How can we make that happen?"

21     A.   I see that, and it makes no sense to me because

22 those would not have been the same contract.  So I don't

23 know what Gary is talking about.

24     Q.   You are a cc recipient; right?

25     A.   Yes.
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 1     Q.   You respond to this email; right?

 2     A.   Yes.

 3     Q.   On August 4 at 10:40, ten minutes later; right?

 4     A.   Yes.

 5     Q.   Do you say that I don't know what you are

 6 taking about?

 7     A.   No.  But my response is very specifically about

 8 NDB business because I am talking about the new LOA

 9 rates with UCSF.

10     Q.   You are talking about the 2004 rates?

11     A.   I am talking about the LOA 6/22, 2006 rates.

12     Q.   You are responding at 10:40 to Mr. Masumoto's

13 10:30 email.  And in your response you are referring to

14 loading a UCSF contract, but you are not referring to

15 the UCSF contract that Mr. Masumoto spoke about ten

16 minutes earlier being loaded into both systems?

17     A.   My name was on his number one bullet point, so

18 I believe when I read this it was to talk about the

19 provider set up which is demographics, TINs, addresses,

20 et cetera.  And I knew at that time because I was in the

21 midst of working on the NDB side how complicated their

22 load was, so I was helping to identify what process we

23 were going through for the several TINs for the UCSF

24 providers.  This is a complicated load, I would suggest

25 a meeting as soon as possible so we can collectively
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 1 review what needs to happen and assign who does what.

 2     Q.   Who is Mr. Masumoto?

 3     A.   He is in -- he has had a couple of different

 4 roles in the Company.  Currently he is in the Network

 5 Management Department.

 6     Q.   Do you know what his position was in 2006?

 7     A.   I believe he was in Network Contracting in

 8 Southern California.

 9     Q.   Had responsibilities for uploading contracts?

10     A.   I believe he worked more on legacy PacifiCare

11 contract templates, so I am not sure how much actual

12 contracting he did.

13     Q.   How about how much actual loading he did?

14     A.   My recollection is he didn't do a whole lot of

15 that, so ...

16          (Afternoon recess.)

17          THE COURT:  5391 will be the statement related

18 to the September 8 third-party request of court and

19 PacifiCare's request for an order regarding

20 communications with news media and dissemination of

21 transcripts and news documents.

22          (Exhibit 5391 marked for Identification.)

23          (The proceedings were adjourned at 3:15 p.m.)

24                            --oOo--

25
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 2          I, Dynele Simonov, CSR No. 11211, a Certified
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 1 WEDNESDAY, SEPTEMBER 22, 2010; 9:00 A.M. DEPARTMENT A;

 2 ELIHU HARRIS STATE BUILDING; 1515 CLAY STREET; RUTH

 3 ASTLE, ADMINISTRATIVE LAW JUDGE

 4                           -oOo-

 5          THE COURT:  This is on the record.  This is

 6 before the Insurance Commissioner of the State of

 7 California in the matter of PacifiCare Life and Health

 8 Insurance Company.  This is OAH Case Number 2009061395

 9 and Agency Case Number UPA 2007-00004.

10          Today's date is September 22nd, 2010, in

11 Oakland.  Counsel are present.  Respondent is present.

12          MR. KENT:  Marilyn Drysch.

13          THE COURT:  In the person of Ms. Drysch.  Mr.

14 McDonald is back, and you are going to call back a

15 witness that has been previously here.

16          MR. McDONALD:  The respondent calls Brian

17 Bugiel.

18          THE COURT:  You are still under oath having

19 been previously sworn in this matter.  If you can state

20 your name for the record.

21          THE WITNESS:  Brian Bugiel.

22                    DIRECT EXAMINATION

23 BY MR. McDONALD:

24     Q.   Mr. Bugiel, you have testified twice here in

25 February and May; is that right?
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 1     A.   That's correct.

 2     Q.   Briefly by way of background, I understand you

 3 that you have a Bachelor's degree in accounting?

 4     A.   I do.

 5     Q.   And an MBA as well?

 6     A.   I do.

 7     Q.   You joined United's audit and recovery

 8 operation in January of 2008?

 9     A.   That is correct.

10     Q.   Prior to that you worked in the insurance

11 industry for a period of approximately 11 years?

12     A.   That is correct.

13     Q.   You have accounting expertise?

14     A.   It was in finance for information technology.

15     Q.   When you joined United, what was the unit that

16 you joined?

17     A.   When I joined United, it was United Health

18 Networks.

19     Q.   And the name of the group in this United Health

20 Networks, did it have a name?

21     A.   Audit Recovery Operations.

22     Q.   Do you generally refer to that as ARO?

23     A.   Yes, we do.

24     Q.   You continue to this day to refer to your unit

25 as ARO?
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 1     A.   Yes.

 2     Q.   Can we use that nomenclature for today's

 3 testimony?

 4     A.   That's fine.

 5     Q.   Stepping back, could you just give us a high

 6 level overview explanation of what the recovery process

 7 is that ARO engages in?

 8          MR. STRUMWASSER:  Can we have a limit as to

 9 time?

10          MR. McDONALD:  Sure.  How about during 2008.

11          MR. STRUMWASSER:  Thanks.

12          THE WITNESS:  Once overpayments are identified,

13 they are transmitted to the recovery unit of ARO for

14 lettering and follow-up with the provider.

15 BY MR. McDONALD:

16     Q.   In the course of that process in 2008, did ARO

17 engage vendors such as Johnson & Roundtree?  And we'll

18 refer to that as J&R or JRP.

19     A.   Yes, we did.

20     Q.   What role did JRP serve in terms of PHLIC in

21 2008?

22     A.   JRP was one of our vendors, so JRP was

23 responsible for those overpayments in the State of

24 California.

25     Q.   Now, we have had earlier testimony here with
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 1 respect to placement of recoveries with Johnson &

 2 Roundtree.  And there has been some discussion of first

 3 and second placement.  Can you explain what the

 4 difference is between a first and second placement?

 5     A.   First placement would be overpayments that were

 6 not previously pursued by another recovery source.

 7 Second placement would be overpayments that would have

 8 been pursued by another recovery source before Johnson &

 9 Roundtree was involved.

10     Q.   Now, are you familiar with testimony that was

11 given previously regarding what was called a PHLIC

12 historical claim feed that was sent to Johnson &

13 Roundtree?

14     A.   Yes.

15     Q.   What do you understand was included -- what

16 type of placement were included in that historical claim

17 feed?

18     A.   My understanding of the historical claim feed

19 were overpayments that were still open and active at the

20 time that ARO was given the responsibility for recovery

21 of those claims.

22     Q.   Would that have included both first and second

23 placement?

24     A.   It was my understanding that the historical

25 claims would have been all second placement.
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 1     Q.   Now, in connection with the work that ARO does,

 2 there has been some testimony about a database that uses

 3 the acronym ODAR.  Can you explain what ODAR is?

 4     A.   ODAR is a database that we use within ARO to

 5 manage the inventory from identification to recovery and

 6 revenue.

 7     Q.   ODAR will contain an amount of data regarding

 8 particular claims for which recoveries are or may be

 9 sought?

10     A.   That's correct.

11     Q.   If there is a record in ODAR for a particular

12 claim, does that necessarily mean that a request for an

13 overpayment return has been made?

14     A.   No, it does not.

15     Q.   Can you provide examples of instances where a

16 claim would be reflected in ODAR where no request was

17 made to a provider to return the overpayment?

18     A.   Two examples.  One would be in the event that a

19 provider initiates a refund of an overpayment and

20 voluntarily sends a check in to our team, we'll document

21 that record in ODAR.

22          In addition, overpayments that are sent to the

23 recovery team for lettering and follow-up in the event

24 those claims are not pursued prior to a letter going

25 out.  Those would be in ODAR as well without letters.
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 1     Q.   So there may be instances of records shown in

 2 ODAR where no written inquiry or request was made to the

 3 provider to recover funds; is that right?

 4     A.   That's correct.

 5     Q.   Now let me show you a document that was

 6 previously marked as an exhibit.

 7          MR. McDONALD:  Your Honor, this is just the

 8 first page of a very lengthy exhibit.  It is 586.

 9 BY MR. McDONALD:

10     Q.   What I have handed to you is the first page of

11 an exhibit marked 586 that was marked when you were

12 first here.  Do you recognize this first page?

13     A.   I do.

14     Q.   Can you describe what it reflects?

15     A.   This exhibit reflects those instances of

16 overpayments where there is at the time this was

17 produced no document in ODAR reflecting initial

18 notification.

19     Q.   Do you draw that conclusion by reviewing the

20 column at the far right that says "Document Sent Date"?

21     A.   Yes.

22     Q.   The entry "Null" indicates to you that there

23 was no entry in the ODAR database at the time this was

24 produced?

25     A.   That's correct.
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 1     Q.   Looking at this alone, can you conclude whether

 2 or not an overpayment recovery request was sent to any

 3 of these providers?

 4     A.   No.

 5     Q.   Let's step back again about the overpayment

 6 recovery request process.  As I understand it, ARO

 7 identifies and seeks to recover overpayments that have

 8 been identified using vendors?

 9     A.   That's correct.

10     Q.   What do you do to reach out to the providers,

11 do you send letters?

12     A.   For each overpayment we will send initial

13 notification letters.  We may make phone calls to the

14 providers.  We may send follow-up letters as required,

15 depending on the situation.

16          If the overpayment is refunded, we will make

17 sure that the cash gets appropriately recorded in ODAR

18 and sent back to the claims system for processing.

19     Q.   If a provider ignores the communications that

20 come out from the Company, does the Company initiate a

21 lawsuit?

22     A.   No, we don't.

23     Q.   What happens over period of time?

24     A.   Generally speaking, we will pursue that

25 overpayment with the provider for a period of three
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 1 years.  If after the three years we do not have a

 2 resolution for that overpayment, we will close that

 3 claim as unrecoverable.

 4     Q.   Now, when you were here previously, do you

 5 recall Mr. Strumwasser asked you some questions about a

 6 term called "clipping"?

 7     A.   I do.

 8     Q.   What do you understand the term "clipping" to

 9 mean?

10     A.   In this context I understand "clipping" to mean

11 offsetting overpayment against future claim payments to

12 a provider.

13     Q.   Prior to being questioned here about the use of

14 that term, had you heard that term in connection with

15 the work that ARO does?

16     A.   Not that specific word, no.

17     Q.   Now, with respect to PHLIC claims that are

18 processed on RIMS, is PHLIC in a position to quote,

19 unquote, clip?

20     A.   The RIMS platform does not have the capability

21 to offset or clip the claims against future payments.

22     Q.   So am I correct to understand then that the

23 only way that PHLIC could recover an overpayment is by

24 the providers sending funds back?

25     A.   That's correct.
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 1     Q.   And PHLIC did not have the ability, for

 2 example, if on claim number one the company ARO

 3 determined that there had been a $10 overpayment.  And

 4 claim number two comes where the company owes $100, the

 5 company could not simply remit $90 and keep the 10 due

 6 the offset?

 7     A.   That's correct.

 8     Q.   To your knowledge does PacifiCare ever seek

 9 recoveries from members?

10     A.   ARO does not perform overpayment recoveries for

11 members, not PacifiCare, no.

12     Q.   Now, as you are aware, the issues in this case

13 involve allegedly untimely overpayment recoveries made

14 on behalf of PHLIC.

15     A.   Can you repeat the question?

16     Q.   You are aware that the issues in this case that

17 you have testified involve allegedly untimely

18 overpayment recovery payment requests made for PHLIC; is

19 that right?

20     A.   That's correct.

21     Q.   When did you first learn of allegedly untimely

22 overpayment requests made on behalf of PHLIC?

23     A.   I first learned of that situation in May of

24 2008, towards the end of May.

25     Q.   Now, you had joined ARO in January of 2008;
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 1 correct?

 2     A.   Correct.

 3     Q.   Had you had any involvement with the decision

 4 to proceed using Johnson & Roundtree to pursue open

 5 PHLIC recoveries?

 6     A.   No.  Those decisions had been made prior to me

 7 joining the company.

 8     Q.   So what did you learn in May of 2008?

 9     A.   In May of 2008, there were two provider

10 complaints that were escalated to my attention for

11 research and review.

12     Q.   What was the nature of those two complaints?

13     A.   Those two complaints were indicating that a

14 follow-up was received where an initial notification

15 letter had not been received.

16     Q.   So as you understood it, the physician

17 complained that they received a letter from Johnson &

18 Roundtree indicating it was a second request when they

19 had no evidence that a first request had been received?

20     A.   Correct.

21     Q.   What did you do upon learning of those

22 complaints?

23     A.   I worked with members of my team to get those

24 two complaints researched and make the determination and

25 provide a response back to the regulatory department.
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 1     Q.   How long did it take your team to perform the

 2 research to give a response to the regulatory team?

 3     A.   We were complete within five to seven days.

 4     Q.   And what was found?

 5     A.   After researching those two, we found that

 6 initial notification letters could not be located in the

 7 imaging system.

 8     Q.   Then what did you do?

 9     A.   After determining the initial notification

10 letters could not be found, I and others from my team

11 had a meeting with Sue Berkel and others from PacifiCare

12 and agreed that we should suspend recovery activity the

13 on the claims or overpayments that were part of the

14 historical feed to Johnson & Roundtree and review each

15 of those cases for initial notification letters.

16     Q.   Did Johnson & Roundtree retain any authority

17 over those historical overpayments?

18     A.   No.  Once the decision was made we took the

19 assignment of those overpayments away from Johnson &

20 Roundtree until we could complete the analysis.

21     Q.   Did this occur about a week after you received

22 those complaints, made the decision?

23     A.   The decision was approximately a week or so,

24 yes.

25     Q.   So what happened next?
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 1     A.   Once all of the claims were reassigned, I

 2 appointed several members of my team to review each of

 3 those cases and identify where we could locate initial

 4 notification letters by using the PacifiCare imaging

 5 system that restored the documents.

 6     Q.   And where letters could be located, what was

 7 done?

 8     A.   In the event that a letter was located, we then

 9 checked for compliance against 365 days from the claim

10 paid date.  In the instance that the initial

11 notification letter was within that 365-day time period,

12 those were sent back into the standard recovery process.

13     Q.   How long did this review possess take, this

14 initial review?

15     A.   Approximately two months.

16     Q.   So that takes us into July of 2008?

17     A.   It was either end of July or early August, yes.

18     Q.   What happened then?

19     A.   At the conclusion of the analysis, any

20 overpayments where we found the initial letters were

21 sent back to Johnson & Roundtree to continue recovery

22 efforts with the providers.

23          In cases where we could not locate the initial

24 notification letter or the initial notification letter

25 was outside the initial 365 days, those claims were
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 1 closed in our system and not pursued with the provider.

 2     Q.   With respect to those claims that were not

 3 pursued, did you or JRP have any communication with the

 4 providers?

 5     A.   Yes.  Johnson & Roundtree was instructed to

 6 send closure letters in each of those instances to the

 7 provider letting them know we were no longer pursuing

 8 that overpayment.

 9     Q.   And as to those claims, the overpayments that

10 were closed because the initial review was unable to

11 locate a letter, did you develop a ballpark estimate of

12 the value of those overpayments?

13     A.   It was approximately $1.4 million.

14     Q.   During the time of your testimony here in May

15 you testified about continuing efforts to locate letters

16 in light of this case.  Do you recall that?

17     A.   I do.

18     Q.   Can you describe what those efforts have been?

19     A.   After the initial review there was an

20 additional approximately 100 letters that were located

21 of those that we had previously closed.

22          And then in preparation for or in advance of me

23 coming here in May, we did review those claims again to

24 look to see if there was anything that was potentially

25 missed in the first analysis.
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 1     Q.   That first review that you talked about, that

 2 located 100 letters, when did that occur?

 3     A.   I don't remember the timing exactly.  It was --

 4 it would have been later in 2008, I believe.

 5     Q.   And then you had a further review conducted in

 6 2010 in connection with this case; is that right?

 7     A.   That's correct.

 8     Q.   In the course of that review you have located a

 9 volume of letters; is that right?

10     A.   Yes.  There were several letters, yes.  Many.

11 Hundreds of the letters that we hadn't located yet.

12     Q.   To the extent letters were located whether it

13 was those initial 100 back in 2008 or letters

14 subsequently located, have you provided them so that

15 they could be produced to the Department of Insurance?

16     A.   Yes, we did.

17     Q.   Let's talk about the review process, but let's

18 go through here a copy of an exhibit that has been

19 previously marked as Exhibit 584.

20          Can you describe what this exhibit reflects to

21 your understanding?

22     A.   To my understanding this exhibit includes

23 overpayment where the initial notification letter as

24 referenced in the document sent date column is greater

25 than 365 days from the claim paid date.
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 1     Q.   I want to refer back to Exhibit 586.  The full

 2 Exhibit 586 is multiple pages and it has a total number

 3 of claims of 4,471; is that right?

 4     A.   That's correct.

 5     Q.   You are familiar, are you not, with the Second

 6 Supplemental Accusation the Department has filed in this

 7 case?

 8     A.   I am.

 9     Q.   If you turn to the last page, paragraph 61

10 indicates that the Department's allegation is that based

11 upon Exhibit 586 there were 4,471 violations.  Do you

12 see that?

13     A.   I do.

14     Q.   And similarly paragraph 62 indicates that the

15 Department is alleging 360 violations based on what is

16 shown in Exhibit 584?

17     A.   Yes.

18     Q.   With respect to the 4,471 alleged violations

19 arising out of allegedly 586, can you describe what your

20 review process was to determine whether there were

21 letters found for the claims that are listed in that

22 exhibit?

23     A.   Yes.  We performed analysis of the 4,471

24 overpayments to again search for any letters, initial

25 notification letters that we may have previously not



11894

 1 found based on additional information which allowed us

 2 to dig a little deeper into where to look within the

 3 imaging system for those letters.

 4     Q.   So in the course of using that additional

 5 information did you and people on your team find

 6 additional letters?

 7     A.   We did.  During the analysis we were able to

 8 find over 2,000 letters or overpayments that were

 9 initiated by the provider.  In the course of doing that

10 analysis, we also retained copies of those letters for

11 the ODAR application as well.

12     Q.   Now, in locating letters, did you identify some

13 letters that showed that the claims, the overpayments

14 did not involve PHLIC?

15     A.   Yes.  As we reviewed the overpayments and found

16 letters, we noticed that there were some where the legal

17 entity referenced on the letter was actually PacifiCare

18 Life Assurance Company instead of PHLIC.

19     Q.   Is it your understanding that PacifiCare Life

20 Assurance Company, which we can refer to as PLAC is not

21 a party to this case?

22     A.   That is my understanding.

23     Q.   So what did you do upon determining that some

24 letters related to PLAC overpayments?

25     A.   In the event that we found letters for those
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 1 specific overpayments, we removed them from our analysis

 2 of the full 4,471.

 3     Q.   With respect to the 4,471 from Exhibit 586, did

 4 you do any further analysis?

 5     A.   After we searched for the letters and removed

 6 those that were referenced as PLAC, the final stuff that

 7 we performed at the conclusion of the analysis was to

 8 identify which of those claims were sent to Johnson &

 9 Roundtree for secondary recovery efforts.

10     Q.   How did you do that?

11     A.   We utilized the file of the 4,471 and compared

12 it to the file that Johnson & Roundtree provided for

13 their list of overpayments that they received from us.

14     Q.   To your knowledge, that is the database that

15 Johnson & Roundtree produced in this case?

16     A.   That's correct.

17     Q.   Now, with respect to the 360 claims that are

18 shown in Exhibit 584, what analysis did you perform?

19     A.   For those overpayments in Exhibit 584, we

20 reviewed each of these to ensure that any overpayments

21 that were actually PLAC were also removed.

22     Q.   And in the course of that review, did you

23 identify some PLAC overpayments in that group of 360?

24     A.   Yes.  A handful.

25          MR. McDONALD:  Your Honor, I have a new
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 1 exhibit.  The question is the Bates numbering.

 2          THE COURT:  So 5392.  It is entitled Alleged

 3 Violation Overpayments.

 4 BY MR. McDONALD:

 5     Q.   Mr. Bugiel, the document that has been marked

 6 as Exhibit 5392 reflects the analysis that you performed

 7 and that you just testified about?

 8     A.   It does.

 9     Q.   Let's walk through this.  The top line shows

10 4,831 alleged violations.  Am I correct that that

11 derives from those two paragraphs of the Second

12 Supplemental Accusation that we just referred to a few

13 moments ago?

14     A.   That is correct.

15     Q.   Now, the next entry shows a subtraction for

16 PLAC overpayments for 204.  Can you explain that?

17     A.   That is the total number of instances of those

18 overpayments in both Exhibit 584 and 586 that we

19 determined to be PLAC.

20     Q.   The next entry, the subtraction of 2,009, the

21 entry shows the letters provided within 365 days or

22 provider-initiated.  Can you explain what that is?

23     A.   That is 2,009 instances where documents were

24 found to support either an initial notification letter

25 being sent within 365 days of the claim paid date or
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 1 documentation showing the provider initiated the refund.

 2     Q.   As to the latter, that the provider initiated

 3 the refund, is it correct that the Company did not make

 4 a request that the provider initiate the return of the

 5 funds?

 6     A.   That's correct.

 7     Q.   The next entry shows overpayment not pursued,

 8 88.  Can you explain what that is?

 9     A.   This would be those overpayments where an

10 initial notification letter was never sent and the claim

11 was closed prior to any contact with the provider.  So

12 the Company decided to not pursue those claims.

13     Q.   So these are instances where there is an entry

14 in ODAR for this claim, and yet there was no effort to

15 pursue the claim; is that right?

16     A.   That is correct.

17     Q.   Now the next entry not pursued for secondary

18 recovery, 596.  What does that reflect?

19     A.   Those would be overpayments that were not sent

20 to an external vendor such as Johnson & Roundtree for

21 secondary recovery that were originally part of the

22 historical claim feed.

23     Q.   Let me see if I understand.  Are you aware of

24 any evidence that those 596 claims, that there were any

25 recovery requests sent?



11898

 1     A.   No.

 2     Q.   Now, the final entry before the line says paid

 3 before 1/1/06 and there is an asterisk and it shows 560

 4 claims.  Before we get to the asterisk, what does paid

 5 before 1/1/06 refer to?

 6     A.   Paid before 1/1/06 are overpayments where the

 7 claims paid date in RIMS is prior to January 1st, '06,

 8 which in my understanding is when the statute went into

 9 effect.

10     Q.   So it is your understanding that the statute

11 that imposes the 365-day limitation went into effect

12 January 1, 2006; is that right?

13     A.   That is correct.

14     Q.   What this entry shows is that there were 560

15 claims that were made before that effective date?

16     A.   That's correct.

17     Q.   Now, the asterisk indicates -- well, can you

18 explain what the asterisk indicates?

19     A.   Of the 4,831, there were actually 4,194 claims

20 that have paid claim dates prior to January 1st of 2006.

21 The difference between the 560 and the 1,494 would be

22 embedded in the four items above that on the slide.

23     Q.   So, for example, you may have found letters for

24 claims that are reflected in this 2,009 line, the third

25 line down, and that claim may have actually been paid
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 1 prior to January 1, '06, but that claim is reflected

 2 only in the third line.  It is not double-counted in the

 3 paid before January 1, '06 line.  Is that right?

 4     A.   That's correct.

 5     Q.   Explain what the remaining claims reflects.

 6     A.   The remaining claims of 1,374 is broken down in

 7 the box toward the bottom of the page.  Of the 1,374,

 8 223 were claims or overpayments where we have letters

 9 that were sent after the 365 days from the paid date.

10 The remaining 1,151 are claims transmitted to Johnson &

11 Roundtree where we could not locate an initial letter.

12     Q.   So the 223 claims reflect instances where you

13 found letters and the letters show that they were sent

14 more than 365 days from the date the claim was paid; is

15 that right?

16     A.   That's correct.

17     Q.   Whereas the 1,151 claims are instances where no

18 letters were still found during this subsequent review

19 process?

20     A.   That's correct.

21     Q.   Now turning to the next page, it is entitled

22 Remaining Claims by Paid Date.  So am I correct to

23 understand that this shows -- this distributes the 1,374

24 claims over this timeline?

25     A.   That's correct.
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 1     Q.   Can you briefly explain what this shows?

 2     A.   Starting with January 2006 up through

 3 June 22nd, 2006, of the 1,374, 565 overpayments were

 4 paid during that time period.

 5          The next time period would be June 23rd of '06

 6 through May 31st of '07, which to my understanding is

 7 the time period of the Market Conduct Exam, and there

 8 were 805 claims paid during that time period.

 9          Then of the remaining 1,374, four claims were

10 paid after May 31st, 2007.

11     Q.   Now, based on the review that you described, am

12 I correct to understand looking at the second page on

13 Exhibit 5392 that it shows that there were 565 claims

14 that were paid between January 1 and June 22?

15     A.   Yes.

16     Q.   And it shows that there were 805 claims that

17 were paid between June 23 and May 31, 2007?

18     A.   That's correct.

19     Q.   And you understand that time period, the

20 June 23, '06 to May 31, '07 to be the time period of

21 what is called the Market Conduct Exam?

22     A.   Yes, that is my understanding.

23     Q.   And this shows that the final four claims were

24 paid sometime after May 31, 2007?

25     A.   Correct.
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 1     Q.   The review that you and your staff did for

 2 letters, did you find letters distributed throughout

 3 this time period that is, for example, reflected on page

 4 2 of Exhibit 5392?

 5     A.   For the letters that we located?

 6     Q.   Yes.

 7     A.   The distribution was covering the entire

 8 timeframe.

 9     Q.   So you couldn't look at the letters and say as

10 of a date certain, all of a sudden letters stopped being

11 sent?

12     A.   There was no indication of any specific time

13 period on that, no.

14     Q.   So the fact that you found thousands of letters

15 and the fact that you found letters that were sent

16 throughout the time period, and the fact that you are

17 aware of the Exhibit 381, the PacifiCare policy and

18 procedure regarding overpayments, do you draw any

19 conclusion from those facts?

20     A.   Based on the analysis that we performed and the

21 previous analyses that we had performed, including the

22 policy and procedure and other things that we have

23 discussed, I still believe that letters would have been

24 sent on all of those or were likely sent on all of

25 those.  We are just unable to locate the images of those
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 1 letters.

 2     Q.   And based upon your review, how many instances

 3 did you find where there were claims where the Company

 4 actually sent letters later than 365 days after the date

 5 the claim was paid?

 6     A.   Based upon this first page of the Exhibit 5392,

 7 the 223.

 8          MR. McDONALD:  Those are all the questions I

 9 have.

10                     CROSS-EXAMINATION

11 BY MR. STRUMWASSER:

12     Q.   Good morning, Mr. Bugiel, nice to see you

13 again.

14          I have some questions about 5392.  First of

15 all, we got 5392 last night about 11:30.  I take it you

16 guys were working on this up until last night.

17     A.   We were.  There were some additional changes to

18 the formatting, yes.

19     Q.   When were the numbers fixed?

20     A.   All of these numbers, we were complete with the

21 analysis -- I don't remember the exact timing.  It would

22 have been probably mid to late July, maybe early August.

23     Q.   Now, you referred to having provided the

24 Department with the letters that you found?

25     A.   That's correct.
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 1     Q.   We got a feed through the discovery feed from

 2 PacifiCare last week.  On September 13th we were

 3 notified that we had received about 3,200 pages.  Does

 4 that sound like about the right number?

 5     A.   Roughly.

 6     Q.   Do you have a better number than that?

 7     A.   Not a specific number, no.

 8     Q.   I just want to make sure that the thing we got

 9 last week is the thing you are describing.  Do you

10 believe it is?

11     A.   The documentation that we sent in for all of

12 the letters, not only included those things that we

13 found in the review of the 4,471, but also any

14 overpayments that we had previously closed or letters

15 that we had previously found from prior analysis on

16 those claims.  So it would have been letters in addition

17 to what we are discussing specifically about the 4,471.

18          THE COURT:  No.  I think he is just asking you

19 if it sounds like the 3,200 documents that you got are

20 the documents that you sent.

21          THE WITNESS:  Yes.

22 BY MR. STRUMWASSER:

23     Q.   I was merely referring to the statement you

24 made in response to one of Mr. McDonald's question.  He

25 asked you essentially were those documents that your
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 1 researched uncovered, and your answer was yes.  I want

 2 to get confirmation that that question related to the

 3 feed we got on December 13th?

 4     A.   Yes.

 5     Q.   I assume that in the course of compiling the

 6 figures that we had on 5392, you guys put together a

 7 database or spreadsheet to keep track of the claims.  Is

 8 that right?

 9     A.   That's correct.

10     Q.   That spreadsheet contains the UID for each

11 claim?

12     A.   It does.

13     Q.   Is it a spreadsheet, a database?  What was the

14 platform that was used?

15     A.   It is a spreadsheet.

16     Q.   Excel?

17     A.   Yes.

18     Q.   It has the UID.  It has the claim number?

19     A.   Yes.

20     Q.   Does it identify the patient?

21     A.   No.

22     Q.   Does it have a date of service?

23     A.   No.

24     Q.   Does it have the date of payment?

25     A.   Yes.
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 1     Q.   Does it have the date of each letter that was

 2 sent?

 3     A.   Yes.

 4     Q.   Does it have the basis of the request for

 5 recovery?

 6     A.   Basis meaning?

 7     Q.   Why is it that you are asking for money back,

 8 such as we calculate and we paid you too much?

 9     A.   It does not.

10     Q.   Does it contain the paid amount?

11     A.   Yes.

12     Q.   Does it contain the amount demanded?

13     A.   Yes.

14          MR. STRUMWASSER:  Your Honor, we would like to

15 have that produced.

16          THE COURT:  Any problem with producing that?

17          MR. McDONALD:  I don't think so.

18          THE COURT:  Can you get that to the Department

19 somehow, please.

20          THE WITNESS:  Yes.

21 BY MR. STRUMWASSER:

22     Q.   Let me ask you some questions about the rows

23 here on the first page of 5392.  The 204 PLAC

24 overpayments.  You would agree, would you not, that in

25 the data that was given to the Department, those were
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 1 identified as PHLIC claims?

 2     A.   The data we originally provided we understood

 3 to be PHLIC, yes.

 4     Q.   I mean, they were coded as PHLIC?

 5     A.   They were understood to be PHLIC.

 6     Q.   And wasn't there a company column that said

 7 PHLIC?

 8     A.   No.  The only column was the platform and the

 9 cite code state.

10     Q.   So Johnson & Roundtree was to understand that

11 these were PHLIC claims?

12     A.   Johnson & Roundtree refers to the overpayments

13 where it is PHLIC, or PLAC as PacifiCare.

14     Q.   All of the 4,831 were California claims; right?

15     A.   That's my understanding, yes.

16     Q.   Is it your understanding that PLAC has members

17 in California?

18     A.   The claims for PLAC weren't necessarily members

19 from California, but the services provided may have

20 occurred in California, which at the time of the

21 transfer would have appeared as PHLIC.

22     Q.   Is it your understanding, Mr. Bugiel, that if a

23 PPO claim is paid in California or is presented by a

24 California providers, that that claim is outside the

25 jurisdiction of the Department of Insurance?
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 1          MR. McDONALD:  Objection, Your Honor.  If it is

 2 a claim involving PLAC, it is not relevant, and this

 3 witness doesn't have expertise to talk about the

 4 jurisdiction.

 5          THE COURT:  I am going to sustain the objection

 6 at this time.  I understand you are trying to find out

 7 whether or not these are really PLAC, but I think you

 8 have gone over his expertise.

 9 BY MR. STRUMWASSER:

10     Q.   Mr. Bugiel, do you know how PLAC claims got

11 into the J&R feed?

12     A.   Johnson & Roundtree -- the historical feed that

13 was sent to Johnson & Roundtree included all PacifiCare

14 claims whether it was paid on the RIMS platform, the

15 NICE platform.  It was a combination of all of that, not

16 just PHLIC.

17     Q.   If a PHLIC member had a medical claim that

18 arose say in Nevada and PacifiCare overpaid on that

19 claim to the Nevada provider -- that is to say the

20 person was temporarily in Nevada, got sick, went to a

21 doctor, PacifiCare overpaid that claim.  Your

22 overpayment identification unit would be able to detect

23 that, right?

24          MR. McDONALD:  Objection; relevance.

25          THE COURT:  I will let him explore it a little
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 1 bit.

 2          THE WITNESS:  Yes.  If the services provided to

 3 that member were provided by a doctor in Nevada, we

 4 would know in ODAR, yes.

 5 BY MR. STRUMWASSER:

 6     Q.   And PacifiCare in 2006 in-house collections

 7 unit or overpayment recovery unit -- I have forgotten

 8 the name that you use -- it was responsible for sending

 9 out first letters?

10          THE COURT:  You mean the ARO?

11          MR. STRUMWASSER:  No.  I understanding the ARO

12 to be the United '08 unit -- Actually, Your Honor, that

13 is very helpful.  Let's be clear here.

14 BY MR. STRUMWASSER:

15     Q.   A claim for which an overpayment letter would

16 have gone out in say April 1, '06, it is your testimony

17 that if that letter went out, it went out from the

18 internal PacifiCare unit?

19     A.   The internal PacifiCare unit or one of the

20 designated vendors, yes.

21     Q.   So in the case I just described, PHLIC patient,

22 Nevada provider, it would have been up to those same

23 people to put out the first letter to the Nevada

24 provider that they would have put out to a California

25 provider; right?
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 1     A.   That is correct.

 2     Q.   You didn't check to see whether there were any

 3 PHLIC demands to non-California -- any PacifiCare

 4 demands for non-California providers for services to

 5 PHLIC members that were made more than 365 days, did

 6 you?

 7     A.   I think I followed that, but could you repeat

 8 it.

 9     Q.   Sure.  What we have here is you have found 204

10 claims that were PLAC.  I presume non-California

11 residents, PLAC members who were apparently in

12 California and got services from a California provider

13 that got -- that were the subject of overpayment demands

14 that were in the 4,871.  Do we have that right?

15     A.   We identified based on the group number and

16 claim number, policy number or the combination thereof

17 that the legal entity for those particular claims was

18 PLAC and not PHLIC.

19     Q.   And I am asking now, you did not look to see

20 whether there were PHLIC claims by out-of-state

21 providers that were made -- where there were demands

22 from PacifiCare for overpayment recoveries to

23 out-of-state providers for PHLIC members where there was

24 no letter within 365 days?

25     A.   Correct.



11910

 1     Q.   The third row, letters provided within 365 days

 2 or provider-initiated, do you have a breakdown of how

 3 many of the 2,009 were letters within 365 and how many

 4 were provider-initiated?

 5     A.   On the spreadsheet I do, yes.

 6     Q.   So the spreadsheet will tell us which it is for

 7 each one?

 8     A.   That's correct.

 9     Q.   The 88 overpayments not pursued, I want to make

10 sure I heard you correctly.  What I heard you say is

11 they have been classified as overpayment not pursued

12 because a decision was made by PacifiCare not to pursue;

13 right?

14     A.   Let me clarify.  The 88 are overpayments that

15 were first placement to Johnson & Roundtree, so were not

16 part of the historical claim feed where Johnson &

17 Roundtree performed their normal compliance scrubs,

18 determined that those 88 were outside of the 365 days

19 from the claim paid date or would have been by the time

20 they generated an initial notification letter and

21 therefore closed them and we did not pursue them with

22 the provider.

23     Q.   So the 88 is not in the 4,831?

24     A.   It is.

25     Q.   The 4,831 came from, as I recall, a copy of the
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 1 historical J&R feed; is that correct?

 2     A.   No.  The 4,831 was all claims during the

 3 June 1st, '06 to December 31, '08 time period on

 4 QicLink.

 5     Q.   The next row, the 596, you said that was not

 6 pursued for secondary recovery; right?

 7     A.   Correct.

 8     Q.   And you said that that claim was closed prior

 9 to contact with the provider?

10     A.   The not pursued for secondary recovery are

11 claims overpayments where letters have not been located

12 but also were never -- secondary letters were never sent

13 by Johnson and Roundtree or any other recovery source?

14     Q.   Is second letter or second recovery letter a

15 synonym in your mind with second placement?

16     A.   Essentially, yes.

17     Q.   I have you saying with respect to this 596 that

18 you are not aware of any recovery letters sent.  Is that

19 how you phrased it?

20     A.   Correct.

21     Q.   You are not aware of any first letter or second

22 letter?

23     A.   Correct.

24     Q.   Did you search to see whether there were any?

25     A.   Yes.
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 1     Q.   What did you do?

 2     A.   For the full 4,471, we looked for -- again

 3 through the PacifiCare image document -- imaging system

 4 we searched for any initial or any letters related to

 5 those overpayments for the entire 4,471.

 6     Q.   Did you search to see whether any of these 596

 7 were ever fed to Johnson & Roundtree?

 8     A.   Yes.  In the comparison of the 4,471 to the

 9 Johnson & Roundtree data, we looked to see which of the

10 4,471 were actually transmitted to Johnson & Roundtree

11 for a secondary recovery.

12     Q.   So did these 596 or any of them ever get

13 transmitted to Johnson & Roundtree for any purpose?

14     A.   No.

15     Q.   Was there a letter sent out by anybody on the

16 596?

17     A.   I have no documents that show that a first

18 letter was sent.

19     Q.   Do you have any basis to believe that it was

20 sent?

21     A.   Based on the policy and procedure and the

22 processes we have talked about, I would believe that

23 letters were sent.

24     Q.   And you have no way of knowing whether any of

25 those you assume but cannot demonstrate were sent were
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 1 sent within 365 days; right?

 2     A.   Correct.

 3     Q.   Mr. Bugiel, so far as I know, Exhibit 586, it

 4 correctly tabulated the information that was provided to

 5 the Department by Johnson & Roundtree or the respondent;

 6 right?

 7     A.   Correctly tabulated the number of claims?

 8     Q.   Yeah.

 9     A.   Again, the 586 was the subset of claims in ODAR

10 were overpayment records in ODAR that did not have

11 letters sent.  It would have also included historical

12 claims as well as first placement claims to Johnson &

13 Roundtree.

14     Q.   You are thinking too far ahead of me.  I am not

15 there.  I just want to make it clear that you and we do

16 not have a disagreement about the calculations on 5886,

17 they are what they are purported to be; right?

18     A.   Yes.

19     Q.   And that is also true on the calculations on

20 584; correct?

21     A.   Yes.

22          MR. STRUMWASSER:  This is a good time, your

23 Honor.

24          (Morning recess.)

25 BY MR. STRUMWASSER:
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 1     Q.   Mr. Bugiel, with respect to the investigatory

 2 activities that you undertook prior to your May 13th

 3 appearance here, when did those efforts begin?

 4     A.   I don't recall the specific date.  It would

 5 have been a month or two prior to.

 6     Q.   To the appearance?

 7     A.   Yes.

 8     Q.   So you did some looking in '08; right?

 9     A.   Correct.

10     Q.   You did some looking in the April/May 2010

11 period?

12     A.   Correct.

13     Q.   Back in the '08 look, did you look in the claim

14 files to see if there were first letters?

15     A.   We used the document imaging system.  I believe

16 it is called document retrieval.  It is the imaging

17 system that PacifiCare used to restore all of their

18 claim related information.

19     Q.   You didn't find it there, right, except for a

20 hundred or so you said?

21     A.   The initialed review in 2008 we found several

22 hundred in that imaging system.

23     Q.   In the spreadsheet that we have requested is

24 the date of location or date of obtaining the document

25 going to be in a field?
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 1     A.   The date the letter was sent, but not the date

 2 we located it, no.

 3     Q.   Is there going to be some way to identify those

 4 letters in the spreadsheet?

 5     A.   The spreadsheet I will be sending you?

 6     Q.   Yes.

 7     A.   No.

 8     Q.   Is there some other way to identify it?

 9     A.   Honestly, I don't know.

10     Q.   What was the name of the imaging system that

11 you were looking at in '08?

12     A.   I know it as document retrieval.  I don't know

13 the actual name of the system.

14     Q.   Do you know if it is part of the QicLink

15 system?

16     A.   I do not believe it is part of the QicLink

17 system.

18     Q.   Do you know what department of PacifiCare

19 maintains that system?

20     A.   I do not.

21     Q.   What is your understanding as to what is and is

22 not placed in that system?

23     A.   As it relates to the overpayment, initial

24 notification letters, follow-up letters or any documents

25 received from the providers would have been part of
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 1 that.

 2     Q.   So the standard practice for PacifiCare is all

 3 of those things that you just mentioned go into that

 4 system?

 5     A.   Based on my understanding, yes.

 6     Q.   Did you look any place else in the '08 period

 7 for these documents other than that in imaging system?

 8     A.   That imaging system was the primary source of

 9 our review.

10     Q.   What were the secondary sources?

11     A.   As I discussed before, there was a database

12 that PacifiCare used to -- an access database that they

13 used to manage their overpayment process.  We would

14 reference that, but the source of identifying the

15 letters was the imaging system.

16     Q.   Were all of the letters that you found in '08,

17 was their existence reflected in the access database you

18 just mentioned?

19     A.   We did not do analysis of whether the access

20 database showed if a letter was sent or not.

21     Q.   Do you recall whether or not the access

22 database reported to contain a field for the date of

23 first letter?

24     A.   My understanding is there is a field for that,

25 yes.
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 1     Q.   Was that field populated for the documents that

 2 you found in '08?

 3     A.   I did not perform that analysis on every case.

 4     Q.   Okay.  I appreciate that answer, but do you

 5 know whether, in fact, it was populated for those

 6 letters -- for those claims?  Excuse me.

 7     A.   For those specific claims I don't know whether

 8 it was or was not.

 9     Q.   Is it your recollection that some were and some

10 were not populated?  I don't mean of the 100, but just

11 in general for that database, there were records for

12 which the date of first letter was a populated field?

13     A.   It's possible, yes.

14     Q.   You don't have a recollection one way or the

15 other?

16     A.   No.

17     Q.   Does that database still exist?

18     A.   I believe so.

19          MR. STRUMWASSER:  Your Honor, I think that is

20 something we should also take a look at.

21          THE COURT:  How would that be accomplished?

22 Can you do that?

23          THE WITNESS:  I would have to go ...

24          THE COURT:  Can you check on that for me?

25          THE WITNESS:  Yes.
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 1 BY MR. STRUMWASSER:

 2     Q.   Who would have it?

 3     A.   In 2008 that database would have been -- I

 4 don't know that Arlene Salazar was the owner of it, but

 5 she had a copy of it.

 6     Q.   That was the copy you used?

 7     A.   Yes.

 8     Q.   She is still with the Company?

 9     A.   Yes.

10     Q.   Physically do you have any doubts that they

11 could physically be copied on to a CD and distributed as

12 required?

13     A.   I don't know.

14          MR. STRUMWASSER:  Just for the benefit of

15 counsel, Your Honor, we are happy to discuss with Mr.

16 McDonald restricting our request to records that would

17 be relevant here.

18          THE COURT:  He said he'll look into it.  That's

19 fine.

20          MR. McDONALD:  We'll get back to you.

21 BY MR. STRUMWASSER:

22     Q.   So we have the imaging system you described and

23 the PacifiCare access database.  Did you look at

24 anything else during '08?

25     A.   In 2008, no.
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 1     Q.   And were these activities, these looking for

 2 first letters dormant between sometime in '08 and

 3 sometime in 2010 or were they ongoing the whole time?

 4     A.   No, at the conclusion of our analysis and the

 5 subsequent approximately 100 that were found shortly

 6 after that, after we had closed the claims we considered

 7 that activity complete.

 8     Q.   So when did the 2010 inquiry begin?

 9     A.   In preparation for this case.

10     Q.   Can you be more specific than that?  Was it

11 prior to April?

12     A.   I don't recall prior to April.  I know there

13 was the April to May timeframe that we have already

14 talked about.  I would have to go back and look.

15     Q.   And you were heading this up; right?

16     A.   Yes.

17     Q.   How many people did you have working on this?

18     A.   In April and May there was probably four.

19     Q.   What categories of people in terms of skill set

20 and position?

21     A.   We had one manager, and it would have been

22 three recovery analysts.

23     Q.   Who was the manager?

24     A.   Parker Thornberg.

25     Q.   And Mr. Thornberg had responsibilities for
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 1 managing vendor contracts; is that right?

 2     A.   That's right.

 3     Q.   Was he selected because of that?

 4     A.   He was selected as manager due to his

 5 experience in that area, yes.

 6     Q.   And did the team that was doing this in 2010 go

 7 back to the 2008 -- to the imaging system at PacifiCare

 8 that you said you looked at in 2008 or they looked at?

 9     A.   Yes, it would have been the same system.

10     Q.   Did they look at any other imaging system?

11     A.   In 2010 we also went out to the external

12 vendors who had performed recoveries on behalf of

13 PacifiCare and requested that any letters that they had

14 in their possession for these were sent to us.

15     Q.   With respect to the first group, the in-house

16 imaging system, were there any more letters found beyond

17 the 100 or so you found in 2008?

18     A.   Yes.  The majority were found in the PacifiCare

19 imaging system.

20     Q.   Do you know why they were not found the first

21 time?

22     A.   Within the ODAR data, an example would be you

23 could have a claim that is paid and RIMS has what is

24 called a worksheet number which is for sake of

25 conversation a 01 or a 02 after the claim number.
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 1          If the overpayment was loaded into ODAR under

 2 worksheet 01, but the documentation was stored under

 3 worksheet 02, we did not search for that when we looked

 4 in 2008.

 5     Q.   ODAR has the claim number; right?

 6     A.   Yes.

 7     Q.   And it has the 01 and 02 extensions; right?

 8     A.   It does.

 9     Q.   It does?

10     A.   It does.

11     Q.   Had the spreadsheet you are going to be giving

12 us enable us to identify which of the letters were found

13 in that imaging system?

14     A.   As far as reference as to whether it was found

15 under the 01 or 02 extension, no.

16     Q.   Is there some way to determine that?

17     A.   We would have to go back and look each one of

18 them up again.

19     Q.   In the 2010 research, did you consult the

20 access database again?

21     A.   We would reference the database in the event we

22 could not find something to see if the claim number in

23 ODAR perhaps did not reflect the actual claim number

24 that PacifiCare sent the notification letter on.

25     Q.   Under what circumstances would that occur?
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 1     A.   For example, if there is an overpayment related

 2 to a duplicate claim paid, there would be two different

 3 claim numbers.  The access database may have had claim

 4 number 123.  ODAR may show claim number 456.

 5     Q.   Is the PacifiCare imaging system that we are

 6 talking about here linked to RIMS?

 7     A.   I don't know if it is linked or not.

 8     Q.   Do you know if it shows a means to

 9 cross-reference claims?

10     A.   I don't know.

11     Q.   Had the spreadsheet that we received

12 distinguish between -- will it be apparent which of the

13 letters was found in the in-house system verses the

14 Vendor systems?

15     A.   No.

16     Q.   That is something that cannot be told without

17 researching?

18     A.   The actual letter would show you the difference

19 between in-house verses a vendor.

20     Q.   By the letterhead?

21     A.   Yes.

22     Q.   You gave us one example of why a letter might

23 not have been found the first time for duplicates.  Are

24 there any other examples that you can give us?

25     A.   Other than the worksheet extensions being
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 1 different or the imaging, again as I said in 2008, if

 2 the claim number in ODAR had an extension 01 and the

 3 image was actually stored in the imaging system under

 4 02, my team did not perform that in depth of an

 5 investigation in 2008.

 6     Q.   As you are sitting here today, the only reasons

 7 why they were missed in 2008 are the ones you just

 8 listed?

 9     A.   Yes.

10     Q.   Is the imaging system have you just described

11 considered part of claims exchange?

12     A.   I don't know.

13     Q.   Do you know if it is in any way related to

14 DocDNA?

15     A.   I don't know.

16     Q.   Did your staff in 2010 look anywhere else

17 besides the imaging system again, consulting the access

18 file again, and I guess they were looking at ODAR?

19     A.   Other than outreach to the vendors, no.

20     Q.   So every one of these exhibits that comprise of

21 these 3,200 records that you sent us, they were found by

22 one of these four people, Mr. Thornberg or those people

23 working for him on this project?

24     A.   Yes, or found by the individuals that did some

25 of the research in 2008 as well.
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 1     Q.   Did they actually physically go out to the

 2 Vendor cites?

 3     A.   No.

 4     Q.   You just asked the vendors to look and you took

 5 what you got from them?

 6     A.   That's correct.

 7     Q.   Do you have a sense of roughly how many of the

 8 letters that were recovered overall were recovered from

 9 vendors?

10     A.   I don't.

11     Q.   I gather you believe it was fewer than half;

12 right?

13     A.   Most likely less than half, yes.

14     Q.   Any other locations that you looked at other

15 than vendor sites and what you have already described

16 with respect to PacifiCare?

17     A.   No.

18     Q.   Am I correct that whatever you have presented

19 to us was recovered initially in the form of a computer

20 image?

21     A.   Yes.

22     Q.   You didn't find any hard copy anywhere?

23     A.   I don't believe so, but I would have to confirm

24 that.

25     Q.   Which vendors did you check with in 2010?
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 1     A.   Accent, the Rawlings Company were the two

 2 primary ones.  I would have to confirm the others, if

 3 there were others.

 4     Q.   Not J&R; right?

 5     A.   No.

 6     Q.   Because PacifiCare wasn't using J&R at that

 7 time; right?

 8     A.   Correct.

 9     Q.   Mr. Bugiel, what we have done is taken the

10 3,200 images and we have just done a random sample.  I

11 just want to ask you about them to get a sense of what

12 we have.

13          MR. STRUMWASSER:  Your Honor, these are

14 redolent with patient information, so I think this

15 exhibit ought to go into an envelope.

16          THE COURT:  All right.  I am going to mark this

17 Exhibit 793 and deem it confidential.  Is that

18 acceptable?

19          MR. McDONALD:  Yes.

20          (Exhibit 793 marked for Identification.)

21          THE COURT:  793 is a collection of recovery

22 letters of which the top letter is dated 1/10, 2006.

23 BY MR. STRUMWASSER:

24     Q.   So I just want to walk through these with you,

25 Mr. Bugiel.  Starting with the first one, 7886, I take
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 1 it that this is one that was found in the PacifiCare

 2 imaging system?

 3     A.   Yes.

 4     Q.   This was generated by PacifiCare and this does

 5 show a claim number; right?

 6     A.   Correct.

 7     Q.   It shows date of service?

 8     A.   Correct.

 9     Q.   And it shows the patient name; right?

10     A.   Correct.

11     Q.   Does it show the date of payment?

12     A.   It does not appear to, no.

13     Q.   It shows a basis for the demand for overpayment

14 recovery; right?

15     A.   Yes.

16     Q.   And it shows the amount that is requested;

17 right?

18     A.   Correct.

19     Q.   At the top we have "PHS-CA Rcvd 03/02/2006

20 CPA06061DD48.01," do you see that?

21     A.   Yes, I see that.

22     Q.   Can you decode that for us?

23     A.   No.

24     Q.   That was on the image as it was stored?

25     A.   Yes.
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 1     Q.   How do you know?

 2     A.   The image that we produced was straight out of

 3 the imaging software.

 4     Q.   Is that something that would have been received

 5 by the addressee?

 6     A.   I don't know.

 7     Q.   We have above the PacifiCare logo, 10691091.

 8 Do you see that?

 9     A.   Yes.

10     Q.   Do you know what that is?

11     A.   That is the claim UID in ODAR.

12     Q.   Was that on the PacifiCare imaging system

13 record?

14     A.   No.

15     Q.   So this is not a straight printout of what was

16 in the imaging system, is it?

17     A.   When we found the letters, we printed all of

18 the letters so we could write the UID on the image so we

19 could get these back into ODAR so the documentation was

20 reflected appropriately.

21     Q.   Is that a yes that this is not a straight

22 printout of the image on the imaging system?  Correct?

23     A.   Correct.

24     Q.   A little above and to the left of that number

25 there appears to be some markings.
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 1          THE COURT:  They look like smudges to me.

 2          MR. STRUMWASSER:  They look like a staple mark

 3 to me.

 4          THE COURT:  That's a possibility.

 5 BY MR. STRUMWASSER:

 6     Q.   The record that goes into the imaging system

 7 during the ordinary course of a recovery letter, is it

 8 generated by a computer or directly into the imaging

 9 system or is it scanned from a hard copy into the

10 imaging system?

11     A.   I don't know how those documents get into the

12 PacifiCare imaging system.

13     Q.   Let's take a look at the claim number.  That's

14 an 01; right?

15     A.   Correct.

16     Q.   So this is the original claim; right?

17     A.   I would assume so, yes.

18     Q.   I heard some noise from the left here.  Is the

19 original claim given an 01 extension or is it given a no

20 extension and the first change is an 01?

21     A.   I don't know the answer to that.

22     Q.   Is it safe to assume that this claim was

23 recovered under the 01 claim number or do you know?

24     A.   This letter was sent under the 01 claim number.

25 I don't know if it was recovered or not.
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 1     Q.   Was this document, this page retrieved from the

 2 imaging system using the 01 claim number, if you know?

 3     A.   I don't know.

 4     Q.   The next document PAC0867907.  Again we have

 5 the PacifiCare logo, so this would have been an in-house

 6 letter?

 7     A.   Correct.

 8     Q.   Under the PacifiCare logo is the UID?

 9     A.   That is correct.

10     Q.   And again you don't know what that PHS at the

11 top is; right?

12     A.   No.

13     Q.   Slightly above that we have a handwritten, and

14 that appears to be the claim number?

15     A.   It appears that way, yes.

16     Q.   The claim number appears on this document

17 already.  Do you know why you guys were copying it on to

18 the same document?

19     A.   That was not written by us.  I don't know why

20 that is there.

21     Q.   So is it your testimony that that handwritten

22 number did not get on this piece of paper as part of

23 your 2010 review?

24     A.   Correct.

25     Q.   Do you know for a fact that it also did not get
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 1 on as a part of the 2008 review?

 2     A.   I do not know for ensure, but it should not

 3 have.

 4     Q.   Do you know who would have put that number on?

 5     A.   I don't.

 6     Q.   But so far as you know, it had nothing to do

 7 with your ARO people?

 8          MR. McDONALD:  Objection, Your Honor.  I don't

 9 understand the relevance of any of these inquiries.

10          THE COURT:  He has already said.  Sustained,

11 move on.

12 BY MR. STRUMWASSER:

13     Q.   Next document, 8613, another PacifiCare

14 internal; right?

15     A.   Yes.

16     Q.   What is the vertical number on the right?

17     A.   That number is what I have referred to as a FLN

18 number.  It is an F-L-N number.  And that is a number

19 that when we image it for ODAR, it is stored in the

20 database that we use for imaging.

21     Q.   So ODAR has an imaging database connected to

22 it?

23     A.   It is not connected.  It is a separate system

24 that we house all the images that we send as ARO.

25     Q.   The FLN is the link between the two systems?
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 1     A.   The FLN number is how we find it in the imaging

 2 system, yes.

 3     Q.   Now this purports to be a 2005 document; right?

 4     A.   Yes.

 5     Q.   So it is safe to say that that is not a number

 6 that was on the document as it went out in 2005?

 7     A.   That is correct.

 8     Q.   May we assume that the previous two pages that

 9 we looked at did not have FLN numbers, that they were

10 not scanned for ODAR.

11     A.   Not yet.

12     Q.   Do you know when 8613 was scanned for ODAR?

13     A.   I don't know the date, no.

14     Q.   I understand you don't know the date.  Do you

15 know the year?

16     A.   It would have likely been in the 2008 review

17 any letters that we found in that review were

18 subsequently scanned and stored in IDRS and loaded into

19 ODAR.

20     Q.   What is IDRS?

21     A.   That is the imaging system that we use that we

22 send out under ARO.

23     Q.   Is it correct to infer from the absence of FLN

24 numbers 886 and 907, the two pages that we looked at,

25 that those were not recovered in 2008?
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 1     A.   It is possible.

 2     Q.   Is it likely?

 3     A.   It is likely.

 4     Q.   These documents were put together in a period

 5 that ended in July of this year, these 3,200 pages?

 6     A.   Sometime between July and August, yes.

 7     Q.   As of the time that these were rendered in

 8 there the form that they were produced to us, had you

 9 entered any of the 2010 retrieved documents into IDRS?

10     A.   We had sent them for imaging, but we didn't

11 have the returns yet with the FLN numbers.

12     Q.   So none of the documents that have the FLN

13 numbers on them, none of the 3,000 would have been

14 recovered in 2010; correct?

15     A.   Can you repeat that?

16     Q.   Yeah.  If we get a document that has no FLN

17 number on it -- let's do it again.  If we get a document

18 that has a FLN number on it, that means it was not

19 retrieved in 2010; correct?

20     A.   It should not, correct.

21     Q.   We have handwriting of the claim number again

22 at the top -- excuse me.  The UID.  Do you know whose

23 handwriting that is?

24     A.   One of the team that would look for the

25 letters.
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 1     Q.   It is one of your four folks?

 2     A.   Yes.

 3     Q.   The next document PAC0868619, now this document

 4 has a letterhead of Primax Recoveries, Incorporated?

 5     A.   Primax.

 6     Q.   That was one of the recovery vendors that

 7 PacifiCare was using in 2006?

 8     A.   Yes.

 9     Q.   We have a patient name.  We have a Primax

10 reference I.D.  Do you know what that is?

11     A.   I do not.

12     Q.   I don't see a claim number reference on this.

13 Do you?

14     A.   No.

15     Q.   There is a UID written.  So that would have

16 been written by your people; right?

17     A.   Yes.

18     Q.   Up at the top we have had this in a couple of

19 documents already, page 1 of 2 or page 2 of 3, do you

20 know where that came from?

21     A.   I don't.

22     Q.   Would you agree that that would not have been

23 on the original letter that went out to the addressee?

24          MR. McDONALD:  Objection.  Lacks foundation.

25          THE COURT:  If you know.
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 1          THE WITNESS:  I don't know.

 2 BY MR. STRUMWASSER:

 3     Q.   What about the number running vertically with

 4 horizontal numbers on the right, the 88068 et cetera.  I

 5 think it works either way.  Do you know what that is

 6 supposed to be?

 7     A.   I don't know what that number is.

 8          THE COURT:  The 1 indicates which way it goes

 9 because the line is on the bottom.

10 BY MR. STRUMWASSER:

11     Q.   Do you know what this number is?

12     A.   I don't.

13     Q.   Do you know where this document came from?

14     A.   Which imaging system?

15     Q.   Okay.

16     A.   No.

17     Q.   Presumably it came from Primax; right?

18     A.   Most likely.

19     Q.   At the bottom we have a 2008 date and an RB

20 number.  Do you see that?

21     A.   I do.

22     Q.   Do you know where those entries came from?

23     A.   I do not.

24     Q.   Were any of the roughly 100 that you found in

25 2008 from vendors?
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 1     A.   Not to my knowledge.

 2     Q.   So we have no claim number here.  We have no

 3 date of service?

 4          THE COURT:  Well, if you read the letter, it

 5 indicates that there was a ledger attached with dates of

 6 service.

 7          MR. STRUMWASSER:  I was about to get to that.

 8 BY MR. STRUMWASSER:

 9     Q.   The letter itself has no claim number, no date

10 of service and no claim amount; correct?

11          MR. McDONALD:  Objection, Your Honor.  The

12 letter speaks for itself.  I don't know why having Mr.

13 Bugiel read what the letters says  --

14          THE COURT:  It is not an internal letter. I

15 will take notice of that.

16 BY MR. STRUMWASSER:

17     Q.   This is PAC0868619.  We looked at PAC0868620,

18 which we have provided as the next document produced.

19 It is just another letter unrelated.  Right?

20     A.   Yes.

21     Q.   So far as we can tell so far -- and we are

22 still looking -- we didn't get a ledger.  Is that your

23 understanding?

24     A.   If 620 was the next document, I would have to

25 see if it was misplaced in the 3,200.
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 1     Q.   If you go to the next one, PAC08686127, am I

 2 correct that this one is an internal PacifiCare letter?

 3     A.   This is a letter that Johnson & Roundtree would

 4 have sent on behalf of PacifiCare.

 5     Q.   And we have the FLN number on the right;

 6 correct?

 7     A.   Correct.

 8     Q.   And we have the letter date of 4/8, '08;

 9 correct?

10     A.   Correct.

11     Q.   The first sentence of the letter reads,

12 "PacifiCare has recently performed a review of claims

13 paid.  During this review UnitedHealthcare has

14 determined that the claims on the attached list was/were

15 paid incorrectly."

16          Do you see that?

17     A.   Yes.

18     Q.   Is that the standard language for J&R recovery

19 letters on behalf of PacifiCare, on behalf of PHLIC?

20     A.   Yes, it is.

21     Q.   Second paragraph, at the end of the second

22 sentence it says, "The attached list".  We again do not

23 have a claim number on the letter, no basis stated, no

24 date of service, no payment date, and no amount and --

25 excuse me, no patient name.  Correct?
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 1     A.   On the face of the letter, no.

 2     Q.   The letter does refer to an "attached list";

 3 right?

 4     A.   Correct.

 5     Q.   We have here 8627.  8628 is a newsletter for

 6 somebody else.  Would you agree that we have not

 7 received any -- we have not received the attached list

 8 that is described in this -- in 8627?

 9     A.   Again, I would have to go confirm if it was or

10 was not included in what was sent.

11     Q.   What were your instructions?

12          THE COURT:  From whom?

13          MR. STRUMWASSER:  What were your instructions

14 to your staff?

15          THE WITNESS:  To look for and have imaged any

16 of the letters that we didn't have documentation for in

17 ODAR.

18 BY MR. STRUMWASSER:

19     Q.   Did you give instructions about attachments?

20     A.   Not specifically, no.

21     Q.   Because you assumed they would include the

22 attachments?

23          MR. McDONALD:  Objection; relevance.

24          THE COURT:  I'll allow it.

25          THE WITNESS:  Yes.
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 1 BY MR. STRUMWASSER:

 2     Q.   The next document, PAC0868643.  AIM Health Care

 3 is another legacy PacifiCare recovery vendor?

 4     A.   AIM Health Care was a credit balance vendor.

 5     Q.   Remind us what those are.

 6     A.   A credit balance vendor is someone who works

 7 directly for or with the provider to review the

 8 provider's credit balances.

 9     Q.   Do you know where this page 8643 came from?

10     A.   I do not.

11     Q.   We have a stamp MAS, April 2006 receive.  Do

12 you know what M-A-S is?

13     A.   I do not.

14     Q.   Does Membership Accounting Services use that

15 stamp, do you recall?

16     A.   I don't know.

17     Q.   You don't know anything about that stamp?

18     A.   No.

19     Q.   And what it signifies or anything like that?

20     A.   No.

21     Q.   Mr. Bugiel, is this being presented as a first

22 letter?

23     A.   In the case of credit balances, there is no

24 initial notification letter because what this letter

25 does is the credit balance group would present to the
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 1 provider their findings based on a review of the credits

 2 that the provider has asked them to look at.

 3          If the provider agrees that the credit balance,

 4 in fact, was an overpayment, they send that in to the

 5 credit balance vendor, in this case AIM Health Care.  We

 6 are not notified or we do not know that overpayment

 7 exists until cash is in hand and we log the entry into

 8 ODAR to reflect the overpayment was received.

 9     Q.   This document 8643, was this mailed from AIM

10 Health to somebody?

11     A.   Most credit balances, the person is on-site

12 with the provider, so it likely would have been handed

13 to them.

14     Q.   Can you tell who it was in this case?

15     A.   Can I tell whether it was mailed or

16 hand-delivered?

17     Q.   No, can you tell who the recipient was?

18     A.   Someone at Scripts Mercy Hospital.

19     Q.   This is a refund being sought from Scripts

20 Mercy Hospital; is that right?

21     A.   Yes.

22     Q.   Was there ever a demand letter on this, first

23 second, any?

24     A.   Again, credit balance -- demand letters are not

25 issued on credit balances, no.
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 1     Q.   So your assumption is there was never a first

 2 or second letter on this account; right?

 3     A.   Correct.

 4     Q.   At least for this claim; right?

 5     A.   Correct.

 6     Q.   Where is the claim number?

 7     A.   About halfway down the page under "special

 8 fields".

 9     Q.   Was this claim one of the 4,000 that are

10 referenced in the Second Supplemental Accusation?

11     A.   I would have to confirm that.  I don't know.

12     Q.   On the basis of your earlier testimony, is this

13 claim in either 584 or 586?

14     A.   I don't know.

15     Q.   Do you know why this was produced?

16     A.   The images that we produced included not only

17 those images from 584 and 586, but any images that we

18 found as a part of the analysis starting in May of '08

19 and ending in July/August of 2010.

20     Q.   Is this claim one of the 1,374?

21     A.   I don't know.  It should not be.

22     Q.   And 8693, is there a claim number on this

23 document?

24     A.   I don't see one.

25     Q.   Do you know who sent this document?
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 1     A.   The Rawlings Company.

 2     Q.   It was one of the vendors, PacifiCare legacy

 3 recovery vendors?

 4     A.   Correct.

 5     Q.   We have a date of service of June 21, '06.  Do

 6 you see that?

 7     A.   Yes.

 8     Q.   And a December 11, '07 date on this letter;

 9 right?

10     A.   Yes.

11     Q.   Is this one of the 1,374 claims?

12     A.   Again, I don't know without confirming.

13     Q.   If indeed the date of service was June 21, '06

14 and if, in fact, the first letter was sent September 28,

15 '07, and a second letter was sent December 11, '07,

16 would you agree those were two demands would be outside

17 the statutory period?

18     A.   It depends on the claim paid date.

19     Q.   How about if the claim paid date was August 15,

20 '06?  So August 15 '06 claim date.  September 28, '07

21 first demand.  December 11, '07 second demand.  Those

22 are two demands outside the period if those are the

23 dates?

24     A.   If those are the dates, the first letter would

25 have been outside of the 365, yes.
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 1     Q.   As would the second?

 2     A.   Yes.

 3          MR. STRUMWASSER:  I propose we simply add this

 4 to the back of that exhibit.

 5          THE COURT:  Is that another letter?

 6          MR. STRUMWASSER:  Well, that remains to be

 7 seen, but it certainly is part of the production.

 8 BY MR. STRUMWASSER:

 9     Q.   Mr. Bugiel, here we have PAC0868516 from the

10 3,200 pages.  What is this?

11     A.   That is a note to the claim stating that the

12 first letter was sent on January 9th, 2006.

13     Q.   This is from the RIMS database; right?

14     A.   Yes.

15     Q.   Do you know why we have this here?

16     A.   You should not have it.

17     Q.   It is not in the 1,374?

18     A.   If it is, this alone would not show up as a

19 document sent.  There would be a subsequent page that

20 would accompany this.

21     Q.   Just because we haven't researched that

22 question -- we have own research problem -- OVD not

23 validated, what does that mean?

24     A.   I don't know what the specific comment means.

25 I would take it as overpayment not validated.  In the
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 1 second sentence I would say first letter was sent on

 2 January 9th, '06.

 3     Q.   Are you confident that this is not properly

 4 read as overpayment not validated that first letter sent

 5 on 1/9/, '06?

 6          MR. McDONALD:  Objection, Your Honor.  I think

 7 we are all speculating now.

 8          THE COURT:  If you know.

 9          THE WITNESS:  I don't know.

10 BY MR. STRUMWASSER:

11     Q.   What is DGU?

12     A.   I would same it is the initials of the

13 individual who made the comment.

14     Q.   You don't of any comments that have DGU in

15 their name?

16     A.   No.

17          MR. STRUMWASSER:  This is as far as I can get

18 on this.

19          THE COURT:  On 08682687 and 688, the Johnson &

20 Roundtree letters, there is a sentence that indicates

21 they may offset future payments.  You testified that

22 that is something that PacifiCare cannot do; correct.

23          THE WITNESS:  That's correct.

24          THE COURT:  So this line of the letter is

25 incorrect?
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 1          THE WITNESS:  This letter is a standard

 2 template that is used for any claim platform.

 3          MR. STRUMWASSER:  Can I ask for a yes or no

 4 answer to the Judge's question?

 5 BY MR. STRUMWASSER:

 6     Q.   That statement is incorrect as to this letter,

 7 right, these two letters?

 8     A.   I cannot answer that as a yes or no.  It

 9 depends.  In the situation that a letter is sent to a

10 provider and it has a second page with claims that can

11 be offset.  For example, on the NICE platform and claims

12 that cannot on the QicLink platform, they would both be

13 on one letter.

14          THE COURT:  What would that be if this is a

15 PacifiCare -- it specifically says PacifiCare performed

16 the review, and it says you have not reimbursed

17 PacifiCare, what would that be?

18          THE WITNESS:  If the provider had claims on --

19 for example, on the RIMS or QicLink systems and NICE,

20 and they happened to be overpaid at the same time.

21          THE COURT:  Isn't the material on NICE called

22 something else?  It would be a PacifiCare.

23          MR. KENT:  PacifiCare of California.

24          THE COURT:  So this just doesn't designate what

25 entity.
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 1          MR. KENT:  Yes.

 2          THE COURT:  One of the other letters said the

 3 line of business.  At least one of them did.  So this

 4 one doesn't tell you, is that what you are saying?

 5          THE WITNESS:  On the face of the letter, yes.

 6 BY MR. STRUMWASSER:

 7     Q.   Mr. Bugiel, the data that we received from ODAR

 8 was all PHLIC data; right?  Save for the PLAC

 9 contamination question, you gave us PHLIC data, and 586

10 and 584 were selected on PHLIC from that data?

11     A.   Yes.

12     Q.   And for a PHLIC only J&R recovery attempt, that

13 sentence that the Judge read to you would be in that

14 template, wouldn't it?

15     A.   Yes.

16          (The proceedings were adjourned at 11:45 a.m.)

17                            --oOo--

18

19

20

21

22

23

24

25
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 1                  REPORTER'S CERTIFICATE

 2          I, Dynele Simonov, CSR No. 11211, a Certified

 3 Shorthand Reporter, certify:

 4          That the foregoing proceedings were taken

 5 before me at the time and place therein set forth, at

 6 which time the witness was put under oath by me;

 7          That the testimony of the witness, the

 8 questions propounded, and all objections and statements

 9 made at the time of the examination were recorded

10 stenographically by me and were thereafter transcribed;

11          That the foregoing is a true and correct

12 transcript of my shorthand notes so taken.

13          I further certify that I am not a relative or

14 employee of any attorney of the parties, nor financially

15 interested in the action.

16          I declare under penalty of perjury under the

17 laws of California that the foregoing is true and
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19        Dated this 23rd day of September, 2010.

20

21
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23           Dynele Simonov, CSR No. 11211
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 2
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 1 TUESDAY, SEPTEMBER 28, 2010; 9:00 A.M. DEPARTMENT A;

 2 ELIHU HARRIS STATE BUILDING; 1515 CLAY STREET; RUTH

 3 ASTLE, ADMINISTRATIVE LAW JUDGE

 4                           -oOo-

 5          THE COURT:  This is on the record.  This is

 6 before the Insurance Commissioner of the State of

 7 California in the matter of PacifiCare Life and Health

 8 Insurance Company.  This is OAH Case Number 2009061395

 9 and Agency Case Number UPA 2007-00004.

10          Today's date is September 28th, 2010, in

11 Oakland, California.  My name is Ruth Astle.  I am an

12 administrative law judge.  I am assigned to this matter.

13          Counsel are all present.  Mr. Toda is present

14 as a representative of the Respondent, and Mr. Velkei,

15 you are going to call your next witness.

16          MR. VELKEI:  Thank you.  The Respondent would

17 like to call Jason Greenberg to the stand.

18                     JASON GREENBERG,

19          Called as a witness, having been duly sworn,

20 testified as follows:

21          THE COURT:  I have marked as Exhibit 794 the

22 Response by the Department of Insurance to the motions

23 concerning the media which were marked as 5391.

24          (Exhibit 794 marked for Identification.)

25          THE COURT:  Go ahead.
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 1                    DIRECT EXAMINATION

 2 BY MR. VELKEI:

 3     Q.   Mr. Greenberg, who are you currently employed

 4 by?

 5     A.   UnitedHealth Group.

 6     Q.   How long have you been an employee of

 7 UnitedHealth Group?

 8     A.   Eleven years.

 9     Q.   Since college?

10     A.   No.  Since 1999.

11     Q.   You had some prior work experience prior to

12 joining UnitedHealth Group?

13     A.   Yes, I did.

14     Q.   What did you do prior to joining?

15     A.   I worked at a mental health facility in

16 Portland, Oregon, where I did a variety of counseling

17 and administrative work.

18          MR. VELKEI:  I would like to mark, if I could,

19 a copy of your curriculum vitae.  Why don't you take a

20 moment to look that over.

21          THE COURT:  Exhibit 5393 is Mr. Greenberg's

22 curriculum vitae.

23          (Exhibit 5393 marked for Identification.)

24 BY MR. VELKEI:

25     Q.   What we typically do, as we get an exhibit, if
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 1 you would just write the exhibit number on the document

 2 so we can refer back to it if need be.

 3          THE COURT:  5393.

 4 BY MR. VELKEI:

 5     Q.   Do you recognize what has been marked as 5393?

 6     A.   Yes, I do.

 7     Q.   Is this, in fact, a correct copy of your

 8 curriculum vitae?

 9     A.   Yes, it is.

10     Q.   We have heard reference to the Six Sigma

11 program at United.  I notice under Training and

12 Development it says "Six Sigma- Black Belt".

13     A.   Six Sigma is a process re-engineering

14 methodology.  I participated in the first training class

15 that United had in 1995 and achieved a black belt

16 status.

17          MR. STRUMWASSER:  I believe we have a home

18 address here.

19          MR. VELKEI:  I believe it is a business

20 address.

21          THE COURT:  Is this a business address?

22          THE WITNESS:  Yes, it is business address.

23          MR. VELKEI:  Thank you, Mr. Strumwasser.

24 BY MR. VELKEI:

25     Q.   Why don't we spend a little bit of a time on
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 1 the portion of your CV where you were the Director

 2 Improvement Operations, April '03 to December '05.

 3          The description in your CV is "Management

 4 oversight of large customer new business and renewal

 5 installation".  Would you please explain to the Court

 6 what your responsibilities were.

 7     A.   Sure.  I managed the processes and systems

 8 associated with new business and renewal installations.

 9 What that is is customer demographic and benefit

10 information being loaded into the systems to prepare for

11 administration such as billing eligibility.  Also

12 preparing the claim payment system to be able to

13 adjudicate claims as well as issuing the customer member

14 contracts.

15     Q.   What do you mean when you say "also responsible

16 for all system and process documentation related to such

17 installation"?

18     A.   So all the documentation associated with the

19 processes that people followed or the systems that were

20 used were essentially managed within my team.  So any

21 change to those new business or renewal processes or

22 anything that impacted those, I and my team were

23 responsible for assessing.

24     Q.   This was strictly related to the large customer

25 business?
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 1     A.   Yes.  That was defined as employer groups

 2 having 150 or more employees.

 3     Q.   Turning then to "Business architect process

 4 redesign resulting in reduction in cycle times," could

 5 you explain what is being referenced there?

 6     A.   Yes.  So as part of that role, I also was the

 7 lead business architect where we re-engineered the

 8 entire process for the new business renewal processes I

 9 described.

10          The results of that re-engineering were

11 improved cycle times, able to do things faster and an

12 increase in staffing capacity.

13     Q.   At the time of the acquisition of PacifiCare,

14 it appears that your responsibilities changed.  Is that

15 correct?

16     A.   Yes, that is.

17     Q.   How did they change?

18     A.   I took a new role within in the Company whereby

19 I was responsible for the execution of the commercial

20 migration for the PacifiCare acquisition.

21     Q.   How was it that you came to hold that position?

22 How was it that you came into that position at United?

23     A.   Diane Schofield, my current manager, actively

24 recruited me to come over to fill that role.

25     Q.   What is migration, Mr. Greenberg?
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 1     A.   Migration is a very general term that different

 2 people use in many different ways.  The way I describe

 3 it is the movement of an acquired entity -- in this case

 4 PacifiCare -- customers and members to a target

 5 platform, so here, a United platform.

 6     Q.   Were you responsible -- at the time you took on

 7 this new capacity as a senior director, did you have

 8 information with regard to what the Company's initial

 9 strategy was with respect to RIMS and PPO?

10     A.   Yes, I did.

11     Q.   What was the initial going-in position of

12 United with respect to RIMS and PPO business?

13     A.   The initial strategy when I first became

14 involved would be that we would be replicating the RIMS

15 PPO product on the United platform.

16     Q.   Simply put, would that be a platform migration?

17     A.   Yes.  A platform migration or RIMS PPO

18 migration entailed moving the functionality of the

19 current RIMS PPO product and RIMS platform over to

20 United platform.  So we weren't moving computers but

21 functionality.

22     Q.   Were you involved in establishing the initial

23 strategy with regard to RIMS and migration?

24     A.   No, I was not.

25     Q.   So you were limited solely at the time to
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 1 executing the strategy that was put in place?

 2     A.   That is correct, for the commercial migration.

 3     Q.   Did you consider yourself qualified to

 4 conduct -- to take on this new are role with the

 5 Company?

 6     A.   Yes, I did.

 7     Q.   Why, Mr. Greenberg?

 8     A.   My prior role, which we discussed, the new

 9 business and renewal processes, those processes are the

10 same ones that are leveraged for migration.  So I had

11 great familiarity with the processes that were used as

12 well as familiarity with the business areas and systems

13 that were also used in migrations.

14     Q.   Were you doing this all by yourself?

15     A.   Absolutely not.

16     Q.   Did you have resources available to assist you

17 in your new role at the Company?

18     A.   Yes, I did.

19     Q.   Could you describe what resources were

20 available to assist in the execution of a migration

21 strategy?

22     A.   Yes.  Upon receiving a strategy, one of the

23 first things I do as I start to develop the execution

24 plan is assess the resources that are required.  So

25 depending on the type of resource, I go to the
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 1 appropriate leadership and request their assignment of

 2 resources as well as to the appropriate business

 3 functional areas that would be impacted by the

 4 migration.

 5     Q.   Once you became informed what the going-in

 6 position was -- how was it that you came to understand

 7 what the going-in position was with the RIMS PPO

 8 migration?

 9     A.   The first I would have heard about was in a

10 kickoff meeting regarding the acquisition in January of

11 2006.

12     Q.   Once you understood what the strategy was, did

13 you and your team begin to implement that strategy

14 subsequent to January of 2006?

15     A.   Yes, we did.

16     Q.   I would like to show you what has previously

17 been entered into Evidence as Exhibit 647.

18          MR. STRUMWASSER:  We were just provided with

19 some documents, including Mr. Greenberg's resume.  The

20 numbering sequence is slightly off.  There is no leading

21 zero.  I don't know if PacifiCare wants to resubmit

22 those or whether we can go with what we got.

23          MR. VELKEI:  I think we can go with what we got

24 unless you have a strong issue with it.

25          MR. GEE:  It's fine.
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 1 BY MR. VELKEI:

 2     Q.   Mr. Greenberg, have you had an opportunity to

 3 look at Exhibit 647?

 4     A.   Yes, I have.

 5     Q.   This was presented to Ms. Berkel at the time of

 6 her examination.  Do you recognize this document?

 7     A.   I do.

 8     Q.   Were you involved in putting it together?

 9     A.   Yes, I was a contributor to the document.

10     Q.   Can you explain what Exhibit 647 is?

11     A.   Yes.  At a high level this was a document that

12 was put together to help facilitate a meeting in March

13 of 2006 whereby we took that initial strategy and began

14 to develop an execution plan.

15          So we brought together subject matter experts

16 from a variety of business and technology areas with the

17 intent to start to develop that plan and identify next

18 steps to execute.

19     Q.   On page 5 it says, "Complete transition by June

20 of 2007."  To your knowledge or understanding, Mr.

21 Greenberg, was that a hard and fast deadline?

22     A.   No.  That was the target date that was put

23 forth by the program leadership along with the strategy.

24     Q.   There is reference in this document, for

25 example, at page 9 to a concept of a front office
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 1 integration.  Can you just explain what that is?

 2     A.   Yes.  The front office integration was a

 3 short-term strategy that was to be used in parallel

 4 while we were building the PacifiCare products on the

 5 United platform.

 6          The front office integration would allow us to

 7 utilize UnitedHealthcare, United platform administrative

 8 capability, so billing and eligibility for the

 9 PacifiCare employers while their claims continued to be

10 adjudicated on the existing PacifiCare platforms.

11     Q.   Was that concept of front office integration

12 ultimately implemented?

13     A.   No, it was not.

14     Q.   Why not, Mr. Greenberg?

15     A.   Later in 2006 as we began to better understand

16 what would need to happen to integrate front office

17 integration, it was more complex than we anticipated

18 and, therefore, it would be delivered later.  The front

19 office integration was a short-term strategy to be

20 delivered in front of the product build.  As we realized

21 it was more complex and differed later, it would be very

22 similar in timeframe to when the HMO product would be

23 delivered.  With the HMO on United platform, there

24 really wasn't a need for front office, so we ultimately

25 did not pursue.
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 1     Q.   Did the Company ultimately come up with a

 2 strategy that was similar by way of work packages?

 3     A.   Yes.  Conceptually they were very similar.

 4          MR. VELKEI:  I would like to introduce, if I

 5 can, another document that was shown to Ms. Berkel.  It

 6 has been entered into evidence as Exhibit 652.  It is a

 7 document entitled "Unified High Level Business

 8 Requirements Document PHS Product Migration May 2006".

 9 Give me a moment and I will show a copy of that

10 document.

11 BY MR. VELKEI:

12     Q.   Do you recognize Exhibit 652, Mr. Greenberg?

13     A.   Yes, I do.

14     Q.   Can you explain what this document is?

15     A.   This is a high level business requirements

16 document.  After a strategy is set forth, the next step

17 the business takes is to essentially define what next

18 needs to happen to implement that strategy.

19          The first step in the process is to identify

20 the business requirements.  Those primarily pertain to

21 technology development.

22          This specific document is focussed on product

23 and to determine if a new product code is required.

24     Q.   I understand, Mr. Greenberg, that this document

25 is the only the first step in the process.
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 1     A.   Yes, that's correct.

 2     Q.   Are additional steps required before the plan

 3 in effect becomes reality?

 4     A.   Yes.

 5     Q.   What would those be?

 6     A.   After high level business requirements, there

 7 would be detailed business requirements, and something

 8 we call application-specific requirements.

 9          At that point in time, the application

10 requirement are our IT or Technology Department, takes

11 the requirement and develops a design for the solution

12 which would then have to be developed and coded and

13 tested and ultimately implemented.

14     Q.   With respect to the planned RIMS migration to

15 UNET, were any of these additional steps, the detailed

16 business requirements, the application-specific

17 requirements or the designs, were those over completed

18 to your knowledge?

19     A.   No, they were not completed.

20     Q.   Were they ever even started with, to your

21 knowledge, with respect to RIMS migration to UNET?

22          MR. STRUMWASSER:  "They" being the two things

23 you just mentioned?

24          MR. VELKEI:  The business requirements,

25 application and design.
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 1          THE WITNESS:  Only the high level business

 2 requirements were completed.  The subsequent detailed

 3 application were not.

 4          THE COURT:  That wasn't the question.

 5 BY MR. VELKEI:

 6     Q.   To your knowledge, focussing on the next step

 7 in the process the business requirements, were those

 8 ever even started with respect to RIMS migration to

 9 UNET?

10     A.   No, they were not.

11     Q.   At this point we are at the end of April of

12 2006.  At some point did the Company's view change about

13 whether they wanted to proceed with a migration of RIMS

14 to UNET?

15     A.   Yes.  Not long after we began this analysis and

16 assessment we started to consider other operations.

17     Q.   When do you recall that first starting to

18 happen?

19     A.   Right around May of 2006.

20     Q.   Ms. Berkel was shown a document which has been

21 entered into Evidence as Exhibit 653.  It is called

22 "PacifiCare - UnitedHealthcare Integration Product

23 Strategy - for Platform Migration".  I would like to

24 show you a copy of that and perhaps you can give us an

25 explanation.
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 1            Do you recognize Exhibit 653?

 2     A.   Yes, I do.

 3     Q.   Can you explain what this document is?

 4     A.   This is a product scope document.  After a

 5 strategy is put forth, sometimes specific areas will

 6 develop a scope document which is essentially their

 7 review of what the strategy is and how that pertains to

 8 their area.

 9     Q.   Is the product scope document typically done

10 before or after the high level business requirements

11 Document?

12     A.   Typically it would be done before as the scope

13 is input into the high level business requirements

14 document.

15     Q.   In this instance was it done before or after?

16     A.   After.

17     Q.   Why was that case?

18     A.   At this time, as more information became

19 available regarding the products themselves as well as

20 the potential costs around them, people were starting to

21 re-assess the strategy and question whether the initial

22 strategy was the appropriate path to take.

23     Q.   Looking at this document, Mr. Greenberg, is

24 there anything in there to suggest that the Company at

25 this point in time was wedded to the RIMS migration to
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 1 UNET plan?

 2     A.   No.  Looking at page 2, the first couple of

 3 bullet points it says "Develop and publish a strategy,"

 4 which means to do it in the future.  So at this point in

 5 time there isn't a set, solidified strategy for the PPO.

 6          It talks about which products will be

 7 withdrawn, which will remain and what will be migrated.

 8 So there isn't a clear strategy.  So I would take this

 9 to be we were looking at alternatives.

10     Q.   Is this your language you are referring to in

11 the document?

12     A.   Yes, particularly in bullets one and two.

13     Q.   Point us to the language in the document you

14 are referring to.

15     A.   The "develop" would be in the future, which

16 hasn't been done yet, that "at a minimum accommodate

17 what products will be withdrawn, what products will

18 remain on PHS platforms, and what products will be

19 migrated to UNET."

20     Q.   Why in your opinion was the Company so quickly

21 reassessing the initial going-in strategy of migrating

22 RIMS to UNET?

23     A.   As we began to assess the products and compare

24 them -- the process we use, we look at the existing

25 products, PacifiCare PPO, and then we have to compare,
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 1 identify the differences or what would need to be built

 2 on United platform.  And as we started to go through

 3 that process, we realized the products were more

 4 similar, as well as it would be a significant investment

 5 to build those products on United's platform.

 6     Q.   So was there a concern that there would not be

 7 sufficient value with doing the build-up?

 8     A.   Yeah, essentially, you would be building the

 9 same product, building a product that already exists, so

10 it wouldn't make sense to do that.

11     Q.   What is the Advisory Council?

12     A.   Is a group of United and PacifiCare leaders who

13 would meet on a monthly basis.  And in that meeting

14 would see overall overarching program status, business

15 decisions and other items around overall programs.

16     Q.   Were there monthly meetings back in 2006?

17     A.   Yes, there were.

18     Q.   Did you attend those meetings, Mr. Greenberg?

19     A.   Yes, I did.

20     Q.   Did the subject of platform migration for RIMS

21 come up in those meetings?

22     A.   Yes, it did.  It was a standard agenda item.

23     Q.   Do you recall there being a discussion in May

24 of 2006 with regard to the initial going-in strategy of

25 migrating RIMS to UNET?
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 1     A.   Yes, I do.

 2     Q.   What do you recall of those discussions?

 3     A.   We were beginning to introduce the idea or it

 4 was becoming apparent that we were reconsidering the

 5 strategy and looking at other options.

 6          MR. VELKEI:  I would like to introduce as

 7 Exhibit next in order, the deck from the commercial

 8 advisory council meetings from May of 2006.  We checked

 9 and we don't believe it was marked previously.

10          If you folks want to take a look at that, I

11 will be happy to wait.

12          MR. STRUMWASSER:  We don't need to wait.  We'll

13 check while the show goes on.

14          MR. VELKEI:  5394, Your Honor.

15          THE COURT:  5394 is a May 19th, 2006, document,

16 Commercial Advisory Council Meeting.

17          (Exhibit 5394 marked for Identification.)

18 BY MR. VELKEI:

19     Q.   If you would take a look at that document, Mr.

20 Greenberg, I would like to make sure you recognize it.

21 And, two, to the extent that there was any discussion

22 that we were just talking about within the document, if

23 you could point us to where we would find that.

24     A.   Yes, I am familiar.  I will take a minute to

25 find the right spot.  The discussion around the PPO
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 1 strategy is on slide 45.

 2     Q.   Could you please explain what is reflected

 3 here, Mr. Greenberg.  What is going on?

 4     A.   Alternative operations to the initial going-in

 5 strategy are being considered.

 6     Q.   Which of the three did the platform migration

 7 fall into?  We have got the three main options.

 8     A.   Yes.  That would be numbers two and three where

 9 it says maintain both PHS and UHC products.  Maintaining

10 the PHS would mean that we would keep it and bill it on

11 the United platform.  There is a slight difference

12 around the strategy of those.

13     Q.   What happens under scenario number one?

14     A.   In scenario number one we withdraw the

15 PacifiCare product so it is no longer available at a

16 certain point in time and we would migrate them to the

17 UHC product.

18     Q.   Is that ultimately the strategy that the

19 Company employed with regard to RIMS PPO?

20     A.   Yes, it was.

21     Q.   I asked whether the Company had begun to

22 re-evaluate the initial going-in position with regard to

23 the RIMS migration.  Did you, yourself, raise the issue

24 with upper management?

25     A.   Yes, I did.



11969

 1     Q.   Do you recall when you first did that?

 2     A.   June 2006.

 3          MR. VELKEI:  I would like to introduce as

 4 Exhibit 5395 an email from Mr. Greenberg to Mr. McMahon

 5 and Diane Schofield and Christine Beck.

 6          There is not a confidential designation on

 7 here, so I am just handwriting it in.

 8          THE COURT:  I am going to mark an email with a

 9 top date of June 6, 2006, as 5395.

10          (Exhibit 5395 marked for Identification.)

11 BY MR. VELKEI:

12     Q.   Do you recognize 5395?

13     A.   Yes, I do.

14     Q.   Can you tell us what this is?

15     A.   It is an email that I sent to Dirk McMahon

16 outlining some of my overarching concerns regarding

17 program strategy, timeline and various aspects.

18     Q.   The subject line says, "PHS-whoa Nellie!"  What

19 was your intention in making that the subject line?

20     A.   I think that was just the feeling that I was

21 attempting to communicate, meaning that we need to slow

22 down and take a look at the strategy and timeline.

23     Q.   You talk about a reality check on approach.

24 Can you explain what you meant by that?

25     A.   Yes.  Mr. McMahon was becoming more engaged as
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 1 a senior leader, and I was asking him to with a fresh

 2 set of eyes take a review of the program in light of my

 3 concerns and provide his feedback.

 4     Q.   The second paragraph, it states, "At the

 5 highest level the current approach requires a huge

 6 amount of technology spend (with corresponding business

 7 support) in a very short timeframe.    Additionally

 8 there is a ton of complexity and interdependency that

 9 makes the whole thing very risky..."

10          What were you referring to?

11     A.   Referring to the overarching strategy and our

12 ability -- and the timeline associated with its

13 execution.

14     Q.   Was there any concern about quality issues with

15 rebuilding RIMS on UNET?

16     A.   Yes.  Any time we build a new product or

17 capability from one platform to another where they don't

18 exist today, there is some risk for quality issues.

19     Q.   Was that part of the concern that is reflected

20 in that statement?

21     A.   Yes, it is.

22     Q.   Now moving on to the next paragraph under

23 "Overall Technology Scope, Cost & Timing," you make a

24 statement at the end of that paragraph, "At some point,

25 simply adding resources is not sufficient as the
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 1 business knowledge required to ensure all gaps are

 2 identified and resolved is unavailable."

 3          What is the resource gap that you are referring

 4 to?  Are you referring to resources -- subject matter

 5 resources at United or PacifiCare?

 6     A.   This statement is in reference to United

 7 resources.

 8     Q.   When you say that they were unavailable, can

 9 you be a little more specific about what you meant at

10 the time?

11     A.   Simply adding more resource, we have limited

12 business expertise.  There are only a certain number of

13 people who have that business knowledge to do the

14 assessment.  So it is not as simple as adding more

15 resources to the analysis.  You have to have the right

16 resources.  And so I was making the statement that we

17 needed to get those United resources made available

18 within the program.

19     Q.   Did you specifically address in this memo the

20 planned RIMS migration to UNET, and if so, where?

21     A.   Yes, I did.  And it would be in the section

22 below labeled "PRODUCT".

23     Q.   Was this discussion of product dedicated to the

24 issues related to RIMS PPO?

25     A.   Yes, it was.
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 1     Q.   When you state in the second paragraph under

 2 "PRODUCT, Not sure if there is flexibility here, but if

 3 we were able to use more creative sales and marketing

 4 strategies, we may have the opportunity to gain better

 5 penetration of UHC products and eliminate the need for

 6 some of the product build."

 7          Can you please explain what you were referring

 8 to there.

 9     A.   Yes.  This is in reference to the PPO.  What I

10 was stating is perhaps we could look at leveraging the

11 voluntary migration.  So early on in the acquisition --

12 or after the close of the acquisition, we enabled

13 voluntary migration, which is the customer is able to

14 choose to come to a United product.  And so if we were

15 able to increase the volume of customers who were

16 choosing to do that, it would offset the need to build

17 the product and maybe that was an alternative strategy

18 that we could pursue.

19     Q.   Was that ultimately the strategy that the

20 Company pursued?

21     A.   For a period of time, yes.

22     Q.   Now, there is a reference in the third

23 paragraph under "PRODUCT", second sentence, and it

24 states, "Sure it may delay the sunsetting of the PHS

25 systems a bit but if we can avoid some of the spend, may
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 1 be well worth it."

 2          What spend are you talking about avoiding?  Are

 3 we talking about dollars and maintenance support, Mr.

 4 Greenberg?

 5     A.   No.  This would specifically be the incremental

 6 spend to support development of the RIMS PPO product on

 7 United platform.

 8     Q.   Once it became evident to you that the Company,

 9 including you and your team, were looking at different

10 options, did you and your team scrap work on the planned

11 RIMS migration?

12     A.   No, we did not.

13     Q.   And why not?

14     A.   As we were assessing different alternatives,

15 the RIMS PPO migration was still an alternative being

16 considered, and it was the most complex alternative.  So

17 that continued while we were in the evaluation process.

18     Q.   Did you ultimately come to a conclusion about

19 whether or not the Company should pursue a migration of

20 RIMS to UNET?

21     A.   Yes, we did.

22     Q.   Focussing on you, Mr. Greenberg, when did you

23 come to that conclusion, if you recall?

24     A.   August of 2006.

25     Q.   Did you make a recommendation to upper
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 1 management about whether or not to proceed with the

 2 migration of RIMS to UNET?

 3     A.   Yes.

 4     Q.   Was there any formal presentation that was made

 5 by you?

 6     A.   Yes, there was.

 7     Q.   Were there materials associated with that?

 8     A.   Yes, there were.

 9     Q.   Did you prepare those materials?

10     A.   Yes, I did.

11          MR. VELKEI:  I would like to mark as Exhibit

12 next in order, 5396, which is entitled "PHS Migration

13 Recommendation" dated August 2006.

14          THE COURT:  PHS Migration Recommendation dated

15 August 2006 is marked 5396.

16          (Exhibit 5396 marked for Identification.)

17 BY MR. VELKEI:

18     Q.   Do you recognize 5396?

19     A.   Yes, I do.

20     Q.   Are these materials that you were just

21 referencing in your testimony?

22     A.   Yes, they are.

23     Q.   Who did you make the initial presentation to?

24     A.   Initially this was presented to Mr. Frey,

25 Mr. Hansen, Mr. Mallory and Ms. Berkel, subsequently to
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 1 Ms. Schofield and Mr. McMahon.

 2     Q.   The recommendation says, "If adopted, the

 3 following recommendation will reduce the costs of the

 4 PHS Migration program by approximately 13 million (8M

 5 FOI,  5-6M Product)."  What is the 8 million reference

 6 to FOI?

 7     A.   That would be the front office program I

 8 described earlier.

 9     Q.   What was the thinking in recommending the

10 Company not proceed?

11     A.   The front office integration strategy, that was

12 a short-term strategy that needed to be delivered in

13 front of the HMO build to enable the utilization of

14 UnitedHealthcare administrative platform.  And what

15 became apparent is that the timeline for that was not

16 going to be far enough in advance of the HMO build on

17 the United platform, so it didn't justify the need to

18 spend the dollars and resources to implement.

19     Q.   The reference to 5 to $6 million product, what

20 is being referred to there?

21     A.   That is the incremental development and the

22 technology spend associated with building the RIMS PPO

23 product onto the United platform.

24     Q.   The spend associated with building RIMS on

25 UNET, why in your opinion did not proceeding with that
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 1 build support the objective of membership preservation?

 2     A.   Through the analysis what we found is that it

 3 was comparable to the existing United product.  We had

 4 the technology that was already available and there

 5 wasn't a higher cost for that product.  So it didn't

 6 make sense to spend the 5 to $6 million to build a

 7 product we basically already had.

 8     Q.   Focussing on the concept that it supported the

 9 objective of membership preservation, why, in your

10 opinion, do you think it did that?

11     A.   By offering a very similar product with

12 superior technology on United platform put us in a good

13 position to preserve that membership.

14     Q.   Was there any concern -- I may have asked this,

15 forgive me if I have -- that the platform migration

16 might actually disrupt the members' experience if it was

17 implemented?

18     A.   Yes.  Building the new capabilities on United

19 platform that didn't exist today would have an increase

20 risk of impacting members.

21     Q.   "Speed to Market," what does that refer to?

22     A.   The concept of bringing the solution to the

23 marketplace.

24     Q.   Could you walk us through your recommendation

25 not to proceed with the RIMS migration to UNET.  First
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 1 of all, where in this presentation would we find that?

 2     A.   Page 7, and 8.

 3     Q.   Just to be clear, at this point in time, Mr.

 4 Greenberg, were you making a recommendation that the

 5 migration, that the HMO platforms should also be

 6 terminated?

 7     A.   No.

 8     Q.   Focussing then if we can on page 7, I want to

 9 focus a little bit more on this 5 to $6 million figure.

10 Is that, in fact, a hard figure, Mr. Greenberg?

11     A.   No, it is not.

12     Q.   Your presentation here says, "UT Pre-OOM

13 estimate is $5-6 million," what does that mean?

14     A.   "UT" stands for United technology.  "Pre-OOM"

15 stands for order of magnitude.  That represents an

16 estimate that was generated before detailed business

17 requirements were completed.

18     Q.   In your experience, these kind of estimates

19 that  are made before detailed business requirements,

20 are they typically lower or higher than what ultimately

21 is the spend?

22     A.   The pre-OOM are typically lower than the actual

23 spend.

24     Q.   Why is that?

25     A.   As we get more information and those detailed
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 1 requirements come out, typically there is more work that

 2 is identified when we were just talking about a product

 3 at a very high level.

 4     Q.   So it is conceivable that the spend could be

 5 more than 5 to 6 million?

 6     A.   Yes.

 7     Q.   Focussing on the statement "minimal differences

 8 between UHC and PHS PPOs do not warrant system build,"

 9 Can you explain that a little bit more?

10     A.   Yes.  The Product team compared the PacifiCare

11 PPO and the UnitedHealthcare PPO, identified the

12 differences and came to the conclusion that they were

13 comparable products and did not warrant system build, so

14 the system build would be an investment of 5 to

15 $6 million for essentially a comparable product that

16 already exists.

17     Q.   The comparison that you are referring to is

18 that reflected on page 7 and 8 of your presentation?

19     A.   Yes, it is.

20     Q.   Did you actually prepare that?

21     A.   I prepared the presentation but did not perform

22 the analysis.  That was done by the Product area.

23     Q.   So it would be have been subject matter experts

24 that would have undertaken this analysis?

25     A.   Yes.
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 1     Q.   Now, there is a reference to "Pricing &

 2 Actuarial has stated that medical costs diferences

 3 resulting from COCs are negligable".  COCs, what does

 4 that mean?

 5     A.   COCs are Certificates of Coverage.

 6     Q.   Can you explain what is being referenced in

 7 that second bullet point?

 8     A.   The actuaries who are the experts on the

 9 medical cost and pricing also compared the COC and the

10 findings they presented to us was that the differences

11 from the base COCs was negligible.

12     Q.   From a cost perspective?

13     A.   From a cost and therefore a price perspective?

14     Q.   Why is that relevant to whether or not to

15 proceed with the migration of RIMS?

16     A.   Not only do we want to understand that the

17 products themselves and the benefits are similar and

18 won't specifically impact the member, we also want to

19 make sure that they will be priced the same way.  So we

20 wouldn't wanted to introduce the same product with a

21 higher cost.

22     Q.   Was your recommendation not to proceed with the

23 planned RIMS migration to UNET actually adopted?

24     A.   Yes, it was.

25     Q.   When was it adopted, Mr. Greenberg?



11980

 1     A.   It was approved in those meetings I referenced

 2 with Mallory, Berkel, Hansen and Frey and subsequently

 3 with McMahon and Schofield, and subsequently

 4 communicated to the Advisory Council.

 5     Q.   That would have been the subsequent Advisory

 6 Council?

 7     A.   Yes.

 8     Q.   When would that have taken place, if you

 9 recall?

10     A.   I don't exactly recall.  It was in September of

11 2006.

12     Q.   Did you make a presentation at that Advisory

13 Council meeting in regard to this issue?

14     A.   Yes, I did.

15          MR. VELKEI:  I would like to put in front of

16 you marked next in order, the deck from the September

17 12, 2006 advisory meeting, and I believe that is 5397.

18          THE COURT:  5397 is Commercial Advisory Council

19 Meeting September 12, 2006 Presentation.

20          (Exhibit 5397 marked for Identification.)

21 BY MR. VELKEI:

22     Q.   Do you recognize Exhibit 5397, Mr. Greenberg?

23     A.   I do.

24     Q.   Can you point us to where, if at all, the issue

25 of migration -- RIMS migration to UNET was discussed in
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 1 this document?

 2     A.   Yes, it is on page 20, slide 20.

 3     Q.   Can you point us to where exactly?

 4     A.   Sure.  The reference to the RIMS PPO is in the

 5 middle section.

 6     Q.   The statement, "PHS insurance products will not

 7 be replicated on United Platform"?

 8     A.   Yes, that entire paragraph.

 9     Q.   The statement says it was approved

10 September 5th, 2006.  Is that consistent with your

11 recollection?

12     A.   Yes, it is.

13     Q.   Did you actually prepare this particular slide?

14     A.   Yes, I did.

15     Q.   Just to close the loop, Mr. Greenberg, after

16 the decision was made in September of 2006 not to

17 proceed with the migration of RIMS to UNET, did the

18 Company ever revisit that decision?

19     A.   No, the Company did not.

20     Q.   And in total, how much money was spent on

21 United/PacifiCare with respect to this planned migration

22 to UNET?

23     A.   I believe it was less than $50,000 during the

24 analysis and development of the high level requirements.

25     Q.   Once the Company made this decision not to
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 1 proceed with the migration, the migration of RIMS to

 2 UNET, what then were the alternatives available to the

 3 Company at that point in time with regard to RIMS and

 4 PPO?

 5     A.   So if we weren't going to build the product,

 6 the two options we had would be to refile the United

 7 product on the PacifiCare license or to withdraw the

 8 PacifiCare product and move it to a UnitedHealthcare

 9 product.

10     Q.   Did you proceed to implement one of those

11 alternatives immediately after this decision was made?

12     A.   No, we did not.

13     Q.   And why not?

14     A.   After this decision was made, the focus shifted

15 to developing the HMO solution, so resources were

16 diverted to focus on that.

17     Q.   Was there any negative impact to United or

18 PacificCare's PPO customers as a result of putting off

19 that strategy until the HMO one was settled?

20     A.   No, there was not.  It was the status quo, so

21 we had enabled that voluntary migration process, so it

22 was really up to the customers to determine which PPO

23 product they used.  They had the opportunity to renew

24 their existing PacifiCare product or move to the United

25 product.
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 1     Q.   When did United ultimately proceed to -- when

 2 did they come to a decision about what migration

 3 strategy would be taken with respect to the PPO?

 4     A.   It was in late 2008, early 2009.

 5     Q.   What was the decision that was made by the

 6 Company?

 7     A.   Ultimately we withdrew the PacifiCare product

 8 and moved to the existing UnitedHealthcare product.

 9     Q.   Was that decision approved by the CDI?

10     A.   Yes, it was.

11     Q.   How do you know that, Mr. Greenberg?

12     A.   As part of my responsibility I had oversight of

13 the various plans across the migration, one of which was

14 the regulatory plan.  So the regulatory subject matter

15 experts who really managed the plan on a daily basis

16 communicated to me that that product strategy had been

17 filed and approved.

18     Q.   Now there has been some discussion during the

19 course of these proceedings about the technology spend

20 by United with respect to the PacifiCare platforms.  I

21 notice, Mr. Greenberg, on your CV you reference

22 oversight of $135 million budget.  Could you explain

23 what that budget is related to.

24     A.   That budget relates to the incremental

25 development spend for integration and migration
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 1 activities associated with the commercial PacifiCare

 2 acquisition.

 3          MR. VELKEI:  I would like to mark as Exhibit

 4 next in order, 5398, a one-page chart entitled "PHS

 5 Migration Month by Month (Rolling) FCST".  Take a moment

 6 to look at this and let me know when you are done.

 7          THE COURT:  5398, there is a date on the top

 8 left of 7/31/08.

 9          MR. VELKEI:  I just wanted to make sure that

10 those are treated as confidential.  Okay, gentleman?  It

11 is not marked.

12          MR. STRUMWASSER:  Was this a discovery document

13 that was produced or is this new today?

14          MR. VELKEI:  This was produced in the context

15 of this examination.  I think it was produced this

16 morning.

17          THE COURT:  It doesn't have a zero, so that

18 makes me suspect it is a new document.

19          MR. STRUMWASSER:  The only reason I am asking,

20 if it was previously produced without a stamp that

21 creates a question.  But assuming that it was not

22 previously produced without a stamp, we agree that they

23 can nunc pro tunc a stamp on to this document.

24          (Exhibit 5398 marked for Identification.)

25



11985

 1 BY MR. VELKEI:

 2     Q.   Do you recognize what has been marked as

 3 Exhibit 5398?

 4     A.   I do.

 5     Q.   Can explain what it is?

 6     A.   This is a month by month forecast.  So it

 7 essentially across the commercial migration program

 8 where I have responsibility, it outlines the actual cost

 9 or dollars that were spent on technology development as

10 well as the forecast for the future of that technology

11 development.

12     Q.   When you say technology development, was the

13 technology development solely related to the PacifiCare

14 platforms?

15     A.   No.  This is primarily related to development

16 on the United platforms relating to the PacifiCare

17 migration.

18     Q.   The total projected forecast of dollars to be

19 spent is how much?

20     A.   If you look at the far right, lower right-hand

21 corner, 137,596,599.

22     Q.   Mr. Greenberg, how much of that money has been

23 spent today?

24     A.   Right around $133 million.

25     Q.   I would like to spend a minute or two trying to
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 1 understand what this budget does not include by way of

 2 technology spend.  The spend reflected here, is it

 3 limited to the commercial business or more than the

 4 commercial business?

 5     A.   This is limited to the commercial business.

 6     Q.   Would the dollars for maintenance and systems

 7 support for the PacifiCare platform be included in this

 8 particular budget?

 9     A.   No, it would not.

10     Q.   So the spend related to maintenance would be in

11 addition to the dollars spent as reflected in 5398?

12     A.   Yes.

13     Q.   We have also heard reference to KTLO.  Do you

14 know what that is?

15     A.   Keep the lights on.

16     Q.   You know there is a certain spend associated

17 with that committee; correct?

18     A.   Yes.

19     Q.   Is that spend included within the dollars

20 reflected in Exhibit 5398?

21     A.   No.  KTLO was used to fund work for the

22 existing business.  This is really to fund the work for

23 the future business that would be on United platform or

24 in conjunction with United platform.

25     Q.   Are there additional technology dollars that
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 1 are not included on 5398 that are for maintenance and

 2 KTLO?

 3     A.   Yes.  This is related to commercial.  We also

 4 have other businesses.  Our senior, retiree business

 5 that was managed by Ovations.  Our speciality business,

 6 which was formally SCS, Optimum Health, they had their

 7 own budget related to the PacifiCare.

 8     Q.   So is it fair to say that the technology spend

 9 reflected in 5398 is just a piece of the technology

10 spend associated with the PacifiCare platforms?

11     A.   Yes, it is a piece.

12          MR. VELKEI:  This is a good time for a break.

13          (Recess.)

14 BY MR. VELKEI:

15     Q.   Mr. Greenberg, I just want to close the loop on

16 this document.  There is a date of July 31st, 2008, at

17 the top, and we also have at the bottom, it says 2009

18 PHS Month by Month.  The information that is reflected

19 in this particular document, how current is the

20 information?

21     A.   This is the most current version.  The

22 reference to the upper left -- this was originally

23 created as a tool.  There was a header that hasn't been

24 updated, but in terms of the information, it is the most

25 up to date.
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 1     Q.   Through?

 2     A.   Through current.  I believe it is current

 3 through the end of August 2010.

 4          MR. VELKEI:  We put together a demonstrative

 5 graphic I wanted to share with the Court and mark it as

 6 Exhibit next in order, 5399.  It is labeled "Timeline

 7 for Initial Strategy of RIMS PPO Migration".

 8          THE COURT:  5399 is a Timeline for Initial

 9 Strategy of RIMS PPO Migration.

10          (Exhibit 5399 marked for Identification.)

11 BY MR. VELKEI:

12     Q.   Do you recognize 5399?

13     A.   Yes, I do.

14     Q.   Is this something you worked on?

15     A.   Yes, it is.

16     Q.   Can you tell us what is reflected in this

17 particular document?

18     A.   Yes.  This is essentially a high level

19 chronology of the process of making decisions and

20 ultimately what was executed for the RIMS PPO product.

21     Q.   So this would be a summary of what you

22 testified to this morning?

23     A.   Yes, it is.

24     Q.   Is it true and accurate to the best of your

25 knowledge?
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 1     A.   Yes, it is.

 2     Q.   So we have merger closes 12/22.  Kickoff

 3 meeting 1/10/07.  Is this the meeting that you were

 4 referring to when you first learned about the initial

 5 going-in position with regard to RIMS migration?

 6     A.   Yes, it is.

 7     Q.   Reference on 4/1/06, "Start Voluntary Migration

 8 to UHC Products," can you describe what is reflected

 9 there.

10     A.   It is part of my responsibility to execute

11 commercial migration.  It includes enabling and

12 developing the process for voluntary migration.  This is

13 where PacifiCare employer groups can voluntary elect to

14 purchase existing UnitedHealthcare products and move to

15 that product and platform.

16     Q.   It says May 9th, "Scope document contemplates

17 strategies other than PPO and UNET."  Are you referring

18 to this Exhibit 653?

19     A.   Yes.

20     Q.   Where you say on June 6, 2006, "Greenberg

21 Recommends an evaluation of alternatives to migration,"

22 is there an exhibit that we discussed this morning that

23 relates to this particular item?

24     A.   Yes.  That would be the email that sent to Dirk

25 McMahon.
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 1     Q.   Then we have the "8/23/06 recommendation made

 2 not to migrate RIMS PPO to UNET."  What does that date

 3 correspond to?

 4     A.   That is the date of the presentation that I

 5 delivered to Berkel, Mallory, Frey and Hansen.

 6     Q.   Then we have "Recommendation approved that PHS

 7 insurance products will not be replicated on United

 8 Platform."  Is this what we saw in the canceled business

 9 advisory review?

10     A.   Yes, it is.

11     Q.   "5/28/2009 CDI  approves withdrawal of PHLIC

12 PPO," what is that date based upon?

13     A.   That is the date that was provided to me by our

14 regulatory department as the date in which the CDI

15 communicated their approval of our withdrawal of the

16 PHLIC PPO.

17     Q.   I just wanted to end on one or two more

18 questions, and this is with respect to layoffs, Mr.

19 Greenberg.

20          There has been a lot of time spent on the

21 layoffs at the company.  To your knowledge, did the

22 Company, United, ever layoff employees -- let me focus

23 on the 2006 timeframe when the layoffs occurred.  To

24 your knowledge did United lay off employees based on

25 initial going-in plans to migrate RIMS to UNET?



11991

 1     A.   No, it did not.

 2     Q.   Would that even make sense to you?

 3     A.   No, it would not.

 4     Q.   Why not?

 5     A.   One, we would not execute any sort of layoffs

 6 until the strategy was being executed.  And for the RIMS

 7 PPO build, which was the initial strategy, we never

 8 executed that.

 9          Secondly, for the migration, because we are

10 using the new business installation process, we are

11 essentially reinstalling customers.  It is an

12 incremental work effort, so we need resources to perform

13 the migration.  So it would not make any sense to lay

14 off resources prior to that.  If there was an

15 opportunity for staff reduction or increased capacity as

16 a result of that, those would not be utilized until

17 after the migration.

18          MR. VELKEI:  Thank you.  No further questions

19 at this time.

20          (Luncheon recess.)

21                     CROSS-EXAMINATION

22 BY MR. STRUMWASSER:

23     Q.   Good afternoon, Mr. Greenberg.  I am Michael

24 Strumwasser.  I am one of the attorneys for the

25 Department.
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 1          Have you had the opportunity to review the

 2 testimony of Ms. Berkel in this proceeding?

 3     A.   Yes.  I have reviewed parts of her testimony.

 4     Q.   In response to a question by her lawyer, Ms.

 5 Berkel testified there was never a plan to migrate RIMS

 6 onto UNET.  Are you aware of that testimony?

 7     A.   Yes, I recall seeing that.

 8     Q.   So at 7808, starting at line ten.

 9                  "QUESTION:  Focussing on the

10          integration speed, Ms. Berkel,  and I

11          would like to turn to January 2006,

12          'integration planning meetings,' we

13          integrate well lofty goals.'  I was

14          struck by the third bullet point that

15          talks about 'migrate platforms off

16          RIMS by April 1, 2007'.  Was there,

17          in fact, Ms. Berkel, a plan by United

18          to migrate RIMS on to the United

19          network?

20                  "ANSWER:   So no.  In January

21          of 2006 it was presented as perhaps

22          we will go down this migration

23          strategy, but within the first

24          quarter of 2006 it was determined

25          that we would sell United products on
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 1          United platform, and we would not be

 2          moving PHLIC and PLAC products for

 3          PPO, med sup, senior sup, we would

 4          not be offering those products under

 5          those licenses on United platform.

 6          So at the time there were some very

 7          ambitious things that we wanted to do

 8          in January of 2006 that appeared to

 9          encompass RIMS, but they ultimately

10          didn't emerge for RIMS."

11          My question to you is, when Ms. Berkel said

12 within the first quarter of 2006 it was determined that

13 we would sell United products on United platform and we

14 would not be moving PHLIC and PLAC products onto the

15 United platform, she was incorrect in that testimony,

16 wasn't she?

17     A.   Could you restate the last part of the

18 question?

19     Q.   When Ms. Berkel said, "but within the first

20 quarter of 2006 it was determined that we would sell

21 United products on United platform and we would not be

22 moving PHLIC and PLAC products with PPO, med sup, senior

23 sup, we would not be offering these products under

24 licenses on the United platform," that was incorrect;

25 correct?
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 1     A.   I can't speak to the senior sup, that is the

 2 Ovations.  I don't have responsibility for that.  In

 3 terms of the commercial PHLIC and PLAC commercial

 4 products, her statements around the overarching strategy

 5 and the decisions made were accurate.  The reference to

 6 first quarter 2006, I think the official decision may

 7 have happened later than that.  But there were

 8 discussions towards the end of the first quarter of 2006

 9 where we began to start to re-evaluate that PPO

10 strategy.

11     Q.   So is it your testimony that within the first

12 quarter of 2006 it was determined that we would not be

13 using the United platform for the RIMS book of business,

14 is that your testimony?

15          MR. VELKEI:  Objection; vague.

16          THE COURT:  Overruled.

17          THE WITNESS:  Repeat the question.

18 BY MR. STRUMWASSER:

19     Q.   So is it your testimony that within the first

20 quarter of 2006 it was determined that we would sell

21 United products on United platform form -- I take it

22 that has always been true?

23     A.   In the first quarter of 2006 we still had the

24 strategy of PPO products moving to United platform.

25     Q.   Including the PacifiCare PPO products; right?
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 1     A.   Yes.

 2     Q.   Then on 7953, starting on line 14,

 3                  "QUESTION:   whose

 4          expectation in January of 2006 about

 5          migrating or not migrating from RIMS

 6          to UNET would be what you referred to

 7          as our expectation or the Company's

 8          expectation and plan?

 9                  "ANSWER:   There were many,

10          many people involved in these

11          discussions and decision-making

12          processes.  So there was the

13          PacifiCare decision-making team,

14          James Frey, Sam Ho, Dave Rickman.

15          Lots of people participated.  And

16          then underneath that, Jason

17          Greenberg.  Eventually I was out of

18          that team.  So there were dozens of

19          players involved in those

20          discussions.

21                  "QUESTION:  So when you say

22          our expectation, is it your

23          representation here that that was a

24          consensus shared among all those

25          people?
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 1                  "ANSWER:   Eventually, yes.

 2          I guess I may not be answering your

 3          question because I don't understand

 4          the time?

 5                  "QUESTION:   I am talking

 6          about January of '06.

 7                      "ANSWER:   In January of

 8          '06, very quickly after that first

 9          meeting -- I want to say it was in

10          mid month -- we met in Newport Beach.

11          Very shortly after that there was

12          really no strategy to move PHLIC to

13          United platform."

14          My question to you, sir, is it your

15 understanding that in January of '06 there was there no

16 plan to move PHLIC to United platform?

17          MR. VELKEI:  Objection; misstates testimony.

18          THE COURT:  Overruled.

19          THE WITNESS:  In January of '06 I don't believe

20 I participated in a meeting with the individuals that

21 you identified.  But in general in 2006 my understanding

22 of the strategy was that the going-in position of

23 replicating the RIMS PPO United platform was our

24 strategy.

25
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 1 BY MR. STRUMWASSER:

 2     Q.   In fact, you testified that it was after the

 3 January 2006 kickoff meetings that you began to

 4 implement the strategy of migrating from RIMS to UNET?

 5     A.   We began our assessment to develop an execution

 6 plan.

 7     Q.   You testified this morning that Ms. Berkel was

 8 present at the August 2006 meeting at which the decision

 9 was made not to migrate RIMS to the UNET platform;

10 right?

11     A.   Yes, I presented the August 2006 document to

12 Ms. Berkel.

13     Q.   That is Exhibit 5396; right?

14     A.   Yes, 5396.

15     Q.   You actually gave  her a copy of this at that

16 meeting; right?

17     A.   I don't recall if I gave her a copy.  I had a

18 copy with me in the meeting.

19     Q.   At any time during that meeting in August of

20 '06 did Ms. Berkel ever ask why anybody was talking

21 about RIMS platform migration?

22     A.   I do not recall the specific conversations in

23 the meeting, just that we had the conversation in the

24 corresponding meeting and the outcome and approval at

25 the meeting.
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 1     Q.   Do you recall her saying at this meeting

 2 saying, gee, I thought platform migration had been ruled

 3 out half a year ago or anything of that substance?

 4     A.   I don't recall if she said that.

 5     Q.   As I understand your testimony from this

 6 morning, you said that the reason the decision was made

 7 not to do RIMS migration was that the PacifiCare PPO and

 8 United PPO products were so similar that it didn't

 9 warrant the cost of a separate bill for the PacifiCare

10 products on the United platform.  Is that the correct

11 understanding of your testimony?

12     A.   Yes, that was part of my testimony.  The

13 products were similar, the pricing was similar, and they

14 were already available on the United platform.

15     Q.   So still on Exhibit 5396, your presentation, at

16 page 6183, and you know to look at the Bates number on

17 the bottom right there for navigation.  6183.  You list

18 the examples of -- well, you told them here at this page

19 that minimal differences between UHC and PHS PPOs do not

20 warrant system build; right?

21     A.   That is correct.

22     Q.   You are listing examples of the key product

23 differences between United PPO and PacifiCare PPO that

24 would require system development on UNET; right?

25     A.   Yes.  These were the features that the Product
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 1 organization told us were the differences between the

 2 two and, yes, these were categorize as having technology

 3 build required.

 4     Q.   That is what would have cost 5 or 6 million to

 5 accommodate; right?

 6     A.   That was the pre-OOM that was presented to us.

 7     Q.   So it is that 5 to 6 million that United

 8 decided it wasn't worth incurring given how similar the

 9 products were, is that your testimony?

10     A.   Yes, that is one of the factors that was

11 considered.

12     Q.   There was no concern, was there, that you would

13 be unable to do the system development, just that the

14 cost wasn't justified; right?

15     A.   We never got to the point where we had detailed

16 requirements to truly assess our ability to implement.

17 We made the recommendation and decision before we got to

18 that point in the process.

19     Q.   Do you recall during the meeting of  '06 or the

20 time leading up to that anybody identifying any product

21 differences and saying, well, I am not even sure we will

22 be able to make that transition because of that

23 difference?

24     A.   I don't recall those specific words being used,

25 but 5 to $6 million is a significant investment, which



12000

 1 implies complexity.

 2     Q.   I didn't mean to limit my question to those

 3 specific words.  Do you recall during the days leading

 4 up to and including the meeting in August of '06 anybody

 5 saying here is the product difference between the PHS

 6 product and the United product, that we may -- the

 7 nature of which is such that we may not be able to

 8 accommodate the PHS product on UNET?

 9     A.   No, I don't.  I don't recall anyone saying that

10 there were attributes that never under any circumstance

11 could be replicated.

12     Q.   Mr. Greenberg, have you reviewed Ms. Monk's

13 testimony here?

14     A.   No, I have not.

15     Q.   Are you aware that she testified that the

16 reason the Company decided not to migrate RIMS to UNET

17 was because the integration team determined that PHLIC

18 PPO products could not be administered on the United

19 platform?

20     A.   I was not aware of that testimony.

21     Q.   To the best of your knowledge, did the

22 integration team ever conclude that the PPO products

23 could not be administered on the United platform?

24     A.   I am not clear who the integration team is.

25     Q.   Yeah, mean neither.
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 1     A.   Integration -- I talked earlier about migration

 2 is a term that a lot of people use.  Integration is as

 3 well.  So it is difficult to determine who she was

 4 talking about in making that recommendation.

 5     Q.   So the term "integration team" is that not a

 6 term that has a definite meaning across all United or

 7 PacifiCare?

 8     A.   I am not aware of a group of specific

 9 individuals who are using integration.  It is a general

10 term used to talk about individuals who are

11 participating in the acquisition process.

12     Q.   Were there multiple groups that might be called

13 integration teams?

14     A.   I don't know -- the term "integration team"

15 could be applied to a variety of individuals.  So, yes,

16 there could be a variety of individuals that someone

17 using that term generally could call integration teams.

18     Q.   What teams can you think sitting here today

19 that were in 2006 and 2007 engaged in integration of

20 PacifiCare's either all of its business or some portions

21 of it that included PPO?  What teams were engaged in

22 that 2006 and 2007?  And let's just limit it to any

23 piece of the claims operation.

24     A.   When you say "integration," how are you using

25 it?
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 1     Q.   I appreciate that question.  We have had

 2 testimony here, not entirely consistent, that there is

 3 discussion both of moving business from one company to

 4 another, and moving applications from one platform to

 5 another.  I am not going to cast a vote on which of

 6 those, if any, is integration.

 7          Let me just rephrase my question as who were

 8 the teams that were engaged in considering any part of

 9 the movement of PacifiCare -- of PHLIC -- claims

10 business to another platform?

11     A.   What time period are we talking about?

12     Q.   '06, '07.

13     A.   There were a variety of individuals who would

14 have participated in that process.  Particularly when we

15 are talking about '06 and '07 where there was an initial

16 strategy.  It was re-assessed, it was changed, it was

17 approved.  So a variety of individuals from many

18 functional areas, from the different business areas

19 would have provided input into that process.

20     Q.   I am asking you now to name the ones you can

21 recall.

22     A.   Some of the ones would be Product actuarial,

23 the migration team, the one that I led.  The technology

24 department who represented the impacted applications.

25 The market, so the legacy PacifiCare leadership in that



12003

 1 region or in the California market.  I'm sure there are

 2 many others.  Those are just a few that come off the top

 3 of my head.

 4     Q.   You said "product," is that a department?

 5     A.   Yes.

 6     Q.   Who heads that department?

 7     A.   As of today?

 8     Q.   In 2006?

 9     A.   I don't recall who specifically headed the

10 Product organization in 2006.

11     Q.   Whom do you recall from the Product

12 organization being engaged in these discussions about

13 moving between platforms?

14     A.   My primary contact was Joanne Sigstad.

15     Q.   What was her position?

16     A.   I am not sure of her title, but she resided in

17 the Product organization and was participating in the

18 PacifiCare acquisition.

19     Q.   Who else do you recall from that organization

20 working on the issues?

21     A.   I don't recall specific names.  I generally

22 interacted with a lead from an area.  They had a variety

23 of different people who would have interacted and had

24 input into the process, but I primarily interacted that

25 is it off the top of my head.
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 1     Q.   What was the nature of Ms. Sigstad's input into

 2 this migration or integration topic?

 3     A.   In general she would have been involved in

 4 product discussions, and she was the one who coordinated

 5 the product analysis that was referenced in the August

 6 document.

 7     Q.   So she had input into page 6183?

 8     A.   She provided the information to me.  Whether or

 9 not she performed the analysis, I am not sure.  Yes,

10 that's where I received it.

11     Q.   You referred to actuarial, is than an actuarial

12 department?

13     A.   I am not aware of their specific title, but

14 there was an actuarial area, title.

15     Q.   Who was the head in '06?

16     A.   I am not sure who was the overarching leader of

17 the organization.  We had several individuals involved.

18 I am not sure who did what part.  Mike Gross was one of

19 them.

20     Q.   Anybody else you can remember?

21     A.   I don't recall any of the other individuals off

22 the top of my head.

23     Q.   What was the nature of Mr. Gross's position?

24     A.   He was in pricing and actuarial.

25     Q.   Was he an actuary?
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 1     A.   I am not sure what his title was.

 2     Q.   We know migration is, that was you; right?

 3     A.   Yes.

 4     Q.   Did you have a team?

 5     A.   Yes.

 6     Q.   Who was on your team?

 7     A.   In 2006?

 8     Q.   Yes.

 9     A.   I directed the work for a variety of

10 individuals.  There was a Jeanne Paxton to.  I don't

11 recall some of the specific hire dates of some

12 individuals who have been on the program over five

13 years.  Lynette Malloy, Rebecca Jent, those were the

14 people at the time who were my direct reports and I

15 directed the work for a variety of other individuals.

16     Q.   So you had three direct reports within

17 Migration; right?

18     A.   Yes.

19     Q.   How many positions, how many FTEs were in

20 migration in '06?

21     A.   I don't recall a specific range.

22     Q.   You had three direct reports.  Typically how

23 many people are reporting to?

24     A.   They would not have had any direct reports.

25 Again, migration, loose term, there were a variety of
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 1 other individuals working on migration who would have

 2 been involved.

 3     Q.   So some of the people who were working with you

 4 on migration were reporting to you for purposes of a

 5 task but actually had positions in other organizations

 6 and had other bosses.  Is that right?

 7     A.   Yes.

 8     Q.   Your unit, if you will, had only three people

 9 other than yourself?

10          MR. VELKEI:  Vague as to time.

11          MR. STRUMWASSER:  In '06.

12          THE WITNESS:  I believe that is accurate.

13 BY MR. VELKEI

14     Q.   So now my question is -- you referred to the

15 tech department.  What is the full name of that?

16     A.   United Technology, UT.

17     Q.   That is different than UP?

18     A.   Yes.

19     Q.   Which is United Platform?

20     A.   Yes.

21     Q.   Who was the head of UT in '06?

22     A.   I don't recall who headed the entire Technology

23 organization.

24     Q.   Who did you work with on PHS issues?

25     A.   In 2006, Sandy Lafave was a key contact.
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 1     Q.   Anyone else can you recall?

 2     A.   Again, a large number of individuals I can

 3 recall as being the primary contact.

 4     Q.   You don't remember any other names?

 5     A.   No.

 6     Q.   Was Ms. Lafave an IT specialist?

 7     A.   Ms. Lafave was part of the IT organization, so

 8 her focus was on technology development.

 9     Q.   She wasn't a business person, she was a

10 technology person?

11     A.   That's correct.

12     Q.   The last group you mentioned was market and

13 region.  Can you whether us identify what that is?

14     A.   Yes.  That would have been the regional

15 leadership of what legacy PacifiCare.  So James Frey,

16 David Hansen, Mike Mallory.

17     Q.   Sue Berkel?

18     A.   Yes.

19     Q.   Of that group as a whole, not just those names,

20 who did you work with on platform issues?

21     A.   What specific time period?

22     Q.   '06.

23     A.   The involvement of individuals changed,

24 especially in 2006.

25     Q.   Let's say from December 2005 through the end of
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 1 the first quarter '06?

 2     A.   In that early 2006 time period, my primary

 3 contact in that region were James Frey,  David Hansen.

 4     Q.   Anybody else?

 5     A.   Those were the two primary.

 6     Q.   Anybody else who were the sub primary?

 7     A.   I don't recall the specific names off the top

 8 of my head.

 9     Q.   Let's turn to the second quarter.

10     A.   In that time period it would have been the same

11 individuals.

12     Q.   Now let's talk about July and August of 2006.

13     A.   In July and August of 2006 still that is when

14 we provided the recommendation, Frey, Hansen, Mallory.

15 Berkel would have worked with the with the primary

16 individual who would be migration strategy.

17     Q.   In the first quarter of 2006 who was the

18 ultimate authority on questions of platform migration

19 from PHLIC?

20     A.   When you say ultimate authority, could you help

21 me determine what that means?

22     Q.   Sure.  If there were a disagreement among your

23 group or between your group and another group, who would

24 have authority to resolve it?

25     A.   That would really depend on what the specific
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 1 issue is.  Relating to the overall strategy, that was a

 2 leadership issue if that strategy was set forth.  If it

 3 was a day-to-day issue on a detailed approach or

 4 process, I would have the authority to work with the

 5 appropriate individual to make sure we worked with whom

 6 we should be working.

 7     Q.   Not the day-to-day, but that first category of

 8 decisions, who would have authority for those?

 9     A.   Changes to the high level strategy would be

10 taken to the Advisory board for review.  I don't think

11 one individual would have authority to have

12 decision-making power.

13     Q.   You use the words Advisory Council and Advisory

14 board interchangeably?

15     A.   Yes.

16     Q.   Ms. Monk testified here that there were

17 structural differences in PHLIC products that could not

18 be administered properly on the United platforms.  Have

19 you ever had heard that before, that there were

20 structural differences in products such that the PHLIC

21 products could not be properly administered on the UHIC

22 platform?

23          MR. VELKEI:  I would ask that we have a page

24 and line reference because we couldn't administer on

25 UNET is not what Ms. Monk said.  We actually researched



12010

 1 the testimony.  So I would at a minimum ask Mr.

 2 Strumwasser to give us the page number where he is

 3 quoting Ms. Monk's testimony.

 4          MR. STRUMWASSER:  Has he heard from anybody --

 5 which is the pending question -- that there were

 6 structural differences such that the PHLIC products

 7 could not be accommodated on the UHIC platform?

 8          THE WITNESS:  I am not clear on what structural

 9 difference mean.  Structure is not a term I would

10 associate with product.

11 BY MR. VELKEI

12     Q.   Okay.  Same question, product difference.  Did

13 you ever hear anybody say there were differences between

14 PHLIC and UHIC products such that the PHLIC products

15 could not be accommodated on the UHIC system?

16     A.   No, I do not recall anybody saying it could not

17 be accommodated.

18     Q.   8785, starting line 1.

19                  "QUESTION:   What was kind of

20          generally speaking what was the

21          problem in taking the legacy

22          PacifiCare PPO products and instead

23          of operating them off the RIMS

24          platform, operating them off the

25          United platform?  Again, this is that
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 1          period beginning '06 up to the end of

 2          Summer of '06.

 3                  "ANSWER:   There were some

 4          structural differences in the PHLIC

 5          products as compared to the UHIC

 6          products that could not be

 7          administered -- when I say structural

 8          I mean actually within the benefit

 9          documents themselves that could not

10          be administered properly by the

11          United platform."

12          Have you ever heard that said before, Mr.

13 Greenberg?

14     A.   No, I haven't heard that it could not be

15 without ever getting into detailed requirements, that

16 implies that a technology person took requirements and

17 compared them against United platform capabilities and

18 that never happened, so I don't know -- I don't recall

19 hearing that we never got that far where someone would

20 make that statement.

21     Q.   So as far as you know, there would not have

22 been the basis for the statement that I just read;

23 correct?

24          MR. VELKEI:  Calls for speculation, your Honor.

25 I mean what was in Ms. Monk's mind when she made that
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 1 statement and the context of the question when Ms.  Monk

 2 testified it couldn't be administered without

 3 significant changes to the platform.  Anyway, it calls

 4 for speculation as to what Ms. Monk knew.

 5          THE COURT:  Overruled.

 6          If you know.

 7          THE WITNESS:  I don't know the context of Ms.

 8 Monk's answer.

 9 BY MR. STRUMWASSER:

10     Q.   So far as you know, there was no factual basis

11 for the statement that I just read to you from Ms. Monk;

12 correct?

13          MR. VELKEI:  Again, he is saying did Ms. Monk

14 have a basis --

15          THE COURT:  No, he didn't say that, Mr. Velkei.

16 He is asking is there a factual basis for making a

17 statement like that.  It doesn't matter who made it.

18          THE WITNESS:  No, because we never got that far

19 in the process.  I have not heard that we could not

20 definitively administer that on the United platform.

21 BY MR. STRUMWASSER::

22     Q.   So as far as you know there was no factual

23 basis for that statement; right?

24     A.   Correct.

25     Q.   There were no structural or product differences
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 1 that led you to specifically say we can't do that, I am

 2 going to recommend that we terminate platform migration

 3 for RIMS; right?

 4     A.   There were benefit differences between the

 5 products.  The feedback that we received from Product is

 6 that they were minimal and from Actuary that there

 7 wasn't a cost implication.  So those factors in

 8 combination with the cost of build led to the

 9 recommendation to not build.

10     Q.   Your recommendation was not based at all on any

11 conclusion that you could not do platform migration of

12 RIMS to UNET because of product incompatibilities;

13 correct?

14     A.   That is correct that we could do it, but it

15 would introduce some risk into the process because we

16 were building new capabilities onto the platform.

17     Q.   And it is your understanding that the approval

18 of your recommendation, the decision, yes, we are going

19 to go with Mr. Greenberg, we are not going to do the

20 migration, that was not based on the any product

21 incompatibilities that made it impossible to move any

22 PHLIC products onto UHIC; right?

23     A.   No.  It was just based on the factors that you

24 outlined.

25     Q.   As of March of '06, plans were still underway
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 1 for a RIMS to UNET system migration; correct?

 2     A.   Yes, in March of 2006 there were.

 3          MR. STRUMWASSER:  I am going to give the

 4 witness a copy of 647 in evidence.

 5 BY MR. STRUMWASSER:

 6     Q.   Let's turn to 5865.  Now, you testified this

 7 morning that the boxed text in large bold letters,

 8 "Complete transition by June 2007," that that wasn't a

 9 deadline.  Am I correct?

10     A.   Yes, that's correct.

11     Q.   So what was the deadline as of the date of this

12 document for completing transition?

13     A.   I don't know that there was a deadline.  This

14 was the target date that we were building our plans

15 around.  So this is the date that we used in all of our

16 planning sessions.

17     Q.     in the ordinary course at United, what's is

18 the difference between a deadline and a target date?

19     A.   I don't know.  I didn't use the term

20 "deadline."

21     Q.   You do not use the term "deadline" at United?

22     A.   A deadline implies that there is no

23 flexibility, it must be done by a certain date.

24     Q.   To the extent that there was any management

25 requirement for completing the things shown on this
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 1 page, this date, June of '07, that was it, right?

 2     A.   The June 2007 date was the target date put

 3 forth by leadership.

 4     Q.   That was the only deadline, target date,

 5 aspirational chronology, that was the only date that

 6 reflected any by management input on when you guys

 7 wanted things to be done; right?

 8          MR. VELKEI:  During this period of time?

 9          MR. STRUMWASSER:  As of the date of the

10 document.

11          THE WITNESS:  As of the date of the document.

12          MR. STRUMWASSER:  I am going to give the

13 witness a copy of 531.

14 BY MR. STRUMWASSER:

15     Q.   My first question to you is not this specific

16 document, but are documents of this format familiar to

17 you?

18     A.   I am familiar with the Excel program, which I

19 believe was used for this.

20     Q.   This is March 15, '06 synergy update.  Have you

21 seen synergy updates in the past?

22     A.   I have not seen a copy of this document or

23 documents like this.

24     Q.   Turn, if you would, please to page number 7.

25 In this case we have no Bates number, just the
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 1 handwritten number 7 in the lower right.  The second

 2 column is key decisions; right?

 3     A.   After you said it, yes, I can now.

 4     Q.   And we have a key decisions item four, which is

 5 actually the fourth row.  Do you see it?

 6     A.   Yes, I see number four.

 7     Q.   And the key decision as described here as

 8 "commercial-improved productivity by 10 percent in 2006

 9 pre-migration activity, additional productivity

10 improvement will result in conversion of work from PHS

11 platform to Uniprise platform."  Do you see that?

12     A.   I do see that.

13     Q.   Then, "Currently RIMS is scheduled to migrate

14 to UNET beginning April 2006 with a target completion

15 date by 5/31/07."  Do you see that?

16     A.   Yes.

17     Q.   Are you aware of a 5/31/07 completion date for

18 migration RIMS to UNET?

19     A.   No, I am not.

20     Q.   The description on row four, that is a platform

21 migration rather than a business migration?

22     A.   It could be interpreted that way.

23     Q.   It is talking about RIMS to UNET to PHLIC to

24 UHIC; correct?

25     A.   It says RIMS to UNET.  It doesn't clarify which
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 1 product or license was moved, but yes, it appears that

 2 it is moving PHLIC products to United platform.

 3     Q.   This is a March 15, 2006 document that says

 4 RIMS is scheduled to migrate to UNET next month.  Is it

 5 your belief that there was a plan to begin the migration

 6 to UNET as of March 15th, '06 during April of '06?

 7     A.   No.  The reason I said I wasn't clear before

 8 was with an April '06 date it could be the business that

 9 is on RIMS moving to UNET.  It could be via voluntary

10 migration without the clarity on whether it is the PHS

11 PPO or the method that is being used.  It is hard for

12 me -- or I am not able to clearly understand what

13 whoever wrote this intended it to mean.

14     Q.   Well, to the extent that there would be a

15 voluntary migration, you are not going to achieve

16 synergies from a voluntary migration, are you?

17     A.   Synergies are achieved after migration is

18 complete typically.  So the method in which the

19 migration occurs does not drive the synergy savings.  It

20 is the movement of the business.  So I don't know that a

21 voluntary migration would differentiate the synergies

22 from a forced migration.

23     Q.   The synergy comes from not having to maintain

24 one of the two systems; right?

25     A.   That's correct.
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 1     Q.   If it is a voluntary migration, you don't have

 2 any expectation that you will be able to retire either

 3 of the systems on a voluntary basis; right?

 4     A.   Yes.  The migration would have to be complete;

 5 and move all the business off.

 6          MR. STRUMWASSER:  Our next, your Honor.

 7          THE COURT:  Is this a new document?

 8          MR. STRUMWASSER:  Yes.

 9          THE COURT:  This is 795.  It says "PHS Service

10 Operations-Cypress Visit".  I don't see a date offhand.

11          (Exhibit 795 marked for Identification.)

12          MR. VELKEI:  We can track that down, your

13 Honor, the date.

14          MR. STRUMWASSER:  What I can say for the record

15 is the custodian is Mr. Burghoff.  And there is no date

16 on the document and the underlying document is a word

17 document, serviceoperations.doc.

18 BY MR. STRUMWASSER:

19     Q.   Have you had a chance to look at Exhibit 795?

20     A.   Yes, I briefly reviewed it.

21     Q.   Do you recall seeing it before?

22     A.   No, I have not.

23     Q.   Is there anything in this document that would

24 indicate to you who the author is?

25     A.   Upon my brief review I did not know who the
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 1 author was.

 2     Q.   I am just going to ask you some substantive

 3 questions about it.  First of all, SBAE, is that a small

 4 business account executive?

 5     A.   That is certainly what those letters could

 6 stand for.  I'm not sure because I am trying to read the

 7 underlying statements around COBRA and deductible

 8 credits.

 9     Q.   The common themes in all meetings/discussions.

10 Do you recall hearing about some or all of these issues?

11     A.   Not in relation to the migration.  I am

12 generally aware of service type issues with legacy

13 PacifiCare, but that was the current operation,

14 pre-migration, so I didn't get involved with those.

15     Q.   So the specific items, at least some of them,

16 you recall hearing about at the time?

17          MR. VELKEI:  Misstates his testimony.

18          THE COURT:  I'll allow it.

19          THE WITNESS:  In general I will categorize

20 these as all service type issues.  Lack of logging or

21 lack of tracking, I don't know if they had lack of

22 logging capability.

23 BY MR. STRUMWASSER::

24     Q.   Lack of documentation, did you ever hear that

25 the faxes were going into a black hole?
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 1     A.   No, I have not.

 2     Q.   Did you ever hear criticisms of lack of

 3 ownership or accountability?

 4     A.   In which area?

 5     Q.   In the legacy PacifiCare systems.

 6     A.   No, I did not.

 7     Q.   Turn, if you would, to 2077.  Second paragraph,

 8 "Dave Hansen-Need more communication around integration

 9 and migration activities.  Jason Greenberg has system

10 migration plan but it is not funded yet."

11          Do you see that?

12     A.   Yes, I do.

13     Q.   Do you recall a time when you had a system

14 migration plan that wasn't funded?

15     A.   No.  The normal -- the migration plan we do our

16 analysis to come up with the cost and then we go seek

17 funding.  So we always had sufficient capital to do our

18 analysis and then we had sufficient capital to execute

19 it.

20     Q.   I take it there was a time when you had a

21 systems migration plan; right?

22          MR. VELKEI:  Objection; vague.

23          THE COURT:  Overruled.

24          We are talking at the beginning of 2006?

25          MR. STRUMWASSER:  I am trying to get that
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 1 bracket.  That is what I am trying to do.

 2          THE WITNESS:  Do we know when this document is

 3 from?

 4          THE COURT:  No, we don't.

 5          MR. VELKEI:  We checked, your Honor.  There

 6 isn't any metadata so we would be guessing as well.

 7          THE WITNESS:  To answer your question, I do not

 8 recall a time when we did not have sufficient capital to

 9 do the -- execute the work according to the strategy at

10 the time.

11 BY MR. STRUMWASSER:

12     Q.   I appreciate that answer, but let's assume that

13 this is a document entitled PHS Service Observations and

14 this document pertains to PHS.  First, you did have a

15 system migration plan for PHS, did you not?

16     A.   Yes.

17     Q.   During what period?

18     A.   I had migration plans from the beginning of

19 2006 to today.

20     Q.   So you had multiple plans?

21     A.   It is one plan that has changed course over

22 time.

23     Q.   Do I understand your testimony to be as to that

24 plan at all times you had enough funding for the next

25 step in the plan, but at least some of the time the
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 1 entirety of the plan was not funded?

 2     A.   Yes, that would be an accurate statement.

 3     Q.   There is an item attributed to Mike Mallory.

 4 He worked for you?

 5     A.   No.

 6     Q.   He was on your migration team?

 7     A.   No.  I believe Mike Mallory, and I may be off a

 8 tad in his role, but I think he was vice-president -- he

 9 was in the sales area within the PacifiCare market.  So

10 he was a sales leader.

11     Q.   On the last page there is an intriguing item.

12 Our sales levels are one-third the level of a year ago.

13 BCBS has 30 percent of the market.  PHS rates are

14 30 percent lower then BCBS and we are not getting the

15 business.

16          My question to you is do you recall a time when

17 PacifiCare sales dropped by two-thirds?

18          MR. VELKEI:  One third, you mean.

19          MR. STRUMWASSER:  No, dropped by two-thirds.  I

20 don't have a line of sight into sales activity.

21 BY MR. STRUMWASSER:

22     Q.   Was there ever a time that you heard that

23 PacifiCare's rates were lower than Blue Cross but you

24 were not getting the business?

25          MR. VELKEI:  Objection; relevance.
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 1          THE COURT:  Overruled.

 2          If you know.

 3          THE WITNESS:  No, I don't recall discussions

 4 about Blue Cross Blue Shield.

 5          MR. STRUMWASSER:  I am going to show the

 6 witness a copy of 651.

 7 BY MR. STRUMWASSER:

 8     Q.   Do you recognize this document, Mr. Greenberg?

 9     A.   No, I haven't seen it before today.

10     Q.   It is described in the first line as PacifiCare

11 Product/Network Migration Coordination Meeting.  Does it

12 appear to you that this is a coordination meeting of two

13 groups?

14     A.   Yes, the Product and Network organizations.

15     Q.   Is Network Organization your group?

16     A.   No, they are not.

17     Q.   Who are the Network migration people?

18     A.   Network was a functional area that we

19 coordinated with.  So they had a group of

20 representatives or individuals in the Network area that

21 worked on the migration.  I just want to clarify they

22 are not on my migration team.  They were Network

23 resources assigned to work on PacifiCare.

24          In looking at this document, Lisa McDonnel is a

25 key Network name that I recognize.
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 1     Q.   What is Ms. Balbone's area?

 2     A.   I don't specifically recall her role at this

 3 time.  She is now in the Network area and runs our

 4 provider service.

 5     Q.   Mr. Burghoff is in Integration, right?

 6     A.   Yes.

 7     Q.   Who is Barry Dehoin?

 8     A.   Barry then is in the Product area.

 9     Q.   Lisa McDonnel?

10     A.   Network.

11     Q.   Stacy Moore?

12     A.   Don't recall her role.

13     Q.   Sheila Nelson?

14     A.   I believe she worked for Scot Burghoff.

15     Q.   Lysette Ramos?

16     A.   PacifiCare product.

17     Q.   Frank Romano?

18     A.   I remember Frank.  I don't remember what his

19 specific role was.  He may have been part of the

20 integration team.

21     Q.   The what?

22     A.   The Burghoff team.  Not 100 percent on that.

23     Q.   Joanne Sigstad was the IT person?

24     A.   No, Product person.

25     Q.   Mitch Simkins?
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 1     A.   Know the name, don't know the role.

 2     Q.   Semone Wagner?

 3     A.   Semone Wagner worked for Steve Black and was a

 4 key person assigned signed by him to participate in the

 5 overall program.

 6     Q.   So she was an Integration person?

 7     A.   Yes.

 8     Q.   And Dawn Willis?

 9     A.   Same situation as Frank.  I remember their

10 names and participation, not sure of the their specific

11 role.

12     Q.   How does the Network migration group that is

13 referenced here differ from your migration organization?

14     A.   The best way to describe my organization, it is

15 not a big organization.  The team that I run, it is

16 called the Program Management Office.  We are not within

17 the business area, so I am not within Network or

18 Billing.  But we help to provide oversight of the plans

19 and make sure the timing of plans come together and the

20 strategies don't conflict.

21          And we have key representatives from all those

22 business areas.  So Network is a business area.  We have

23 representation.  We have billing, eligibility, in all

24 the different areas.  So in the context of how it is,

25 they have the accountability for Network activities and
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 1 they provide their plans to us so that we can understand

 2 the progress.

 3     Q.   And Network for purposes of this group means

 4 provider network or some other kind of network?

 5     A.   Provider network.

 6     Q.   We have didn't get a flow chart for your

 7 function.  To whom do you and your organization report?

 8          MR. VELKEI:  Currently?

 9          MR. STRUMWASSER:  Okay.

10          THE WITNESS:  Currently I report to Diane

11 Schofield who reports to Dave Whichmann.  The name of

12 our organization is now Enterprise Integration Services.

13 BY MR. STRUMWASSER:

14     Q.   You said the name of our organization is

15 Enterprise Integration Services.  So my question is,

16 does that title apply to everything under Mr. Whichmann,

17 Ms. Schofield or you?

18     A.   Schofield.

19     Q.   Mr. Wichmann, what his area called?

20     A.   He has responsibility over a variety of areas.

21 I don't think it has a singular name.

22     Q.   '06, to whom did you report?

23     A.   Diane Schofield.

24     Q.   And she?

25     A.   At some point in '06 she moved under Mr.
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 1 McMahon.  I honestly don't recall who her superior was

 2 at that time.

 3     Q.   Am I correct then that there is nobody in the

 4 Whichmann/Schofield/Greenberg line of succession that is

 5 in the meeting that 651 pertains?

 6     A.   That's correct.

 7     Q.   Do you recall ever having your own coordination

 8 meeting either with Product or with Network or with

 9 both?

10     A.   In 2006?

11     Q.   Yes.

12     A.   I had many, many meetings in 2006.  And I would

13 suspect that there would have been meetings where

14 Product and Network representatives attended.

15     Q.   Did you have any standing meetings with

16 product, for example?  By standard I mean we'll get

17 together once a month or something?

18     A.   I don't remember my meeting schedule in 2006.

19     Q.   You don't remember having --

20     A.   I don't remember having any regularly scheduled

21 or not scheduled meeting.

22     Q.   Do you recall your getting together with the

23 Network folks?

24     A.   I don't remember my schedule in 2006.

25     Q.   Is Network Migration the name of the unit or
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 1 just Network?

 2     A.   United Health Network is the official name of

 3 the organization.

 4     Q.   If we were to put like we did in algebra

 5 parentheses -- paren product/network close paren

 6 migration organization meeting; is that right?

 7     A.   Sure.

 8     Q.   The meeting goal is said to be to establish a

 9 combined understanding of the PHS migration including

10 scope and timelines.   Do you see that?

11     A.   Yes, I do.

12     Q.   In this context, what do you understand "PHS

13 migration" to refer to?

14          MR. VELKEI:  Calls for speculation.

15          THE COURT:  If you know.

16          THE WITNESS:  Because I didn't attend the

17 meeting, I don't know what they intended that to mean.

18 I would assume that PHS migration would be the

19 commercial migration.

20 BY MR. STRUMWASSER:

21     Q.   Migrating what, what is your assumption?

22     A.   In looking at the content, they were discussing

23 the product strategies related to the commercial

24 migration.

25     Q.   The third bullet says one of the meeting goals
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 1 says to understand what the network model must look like

 2 on 4/1/07 as PacifiCare members migrate to UNET

 3 platforms using PHS paper.  Do you see that?

 4     A.   Yes, I do.

 5     Q.   Utilizing PHS paper means that this was not a

 6 business migration, this was a platform migration;

 7 correct?

 8     A.   Not necessarily.  PHS paper, the way I would

 9 read that relates to the legal entity that is involved.

10 So PHLIC for PPO.  So one option could be a platform

11 migration where you build the PHLIC legal entity and the

12 RIMS PPO product on United platform.  So that is

13 definitely a possibility.  The other one could be,

14 though, using the PHLIC legal entity but United COC.

15     Q.   Certificate of Coverage?

16     A.   Certificate of Coverage.  So the legal entity

17 would be PacifiCare in both instances, but the

18 underlying benefits would be different and have

19 different implications from a business perspective.

20     Q.   The first sub bullet says that would be PHLIC

21 products; right?

22     A.   Yes, for California.  PLAC for other states.

23     Q.   Will be moved from UNET upon renewal date

24 starting June 31, '07.  Does that tell you whether this

25 is a product or platform migration?
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 1     A.   That would indicate a platform migration.

 2     Q.   Towards the bottom of the page, actually the

 3 first bullet under meeting notes, product strategy

 4 summarized.  "The products will be migrated as is from

 5 the current PacifiCare platforms to the UNET platforms.

 6 Whatever functionality from a product perspective that

 7 exists today must exist upon migration."

 8          Does that read like a platform migration to

 9 you?

10     A.   Yes, that does.

11     Q.   Then continuing it says, "This is based on both

12 regulatory needs in California and HIPPA requirements

13 that we cannot force members to a different product."

14          Do you see that?

15     A.   I do see that statement.

16     Q.   So what is being said here is -- concerns

17 building programs or some technology on UNET so UNET can

18 process PPO claims; right?

19     A.   Yes.

20     Q.   Now, that sounds a lot like something you were

21 doing for a living in those days.  Would this not be

22 something that touched on your jurisdiction in May of

23 '06?

24     A.   Yes, it would have.

25     Q.   Do you know why you weren't in on this meeting?
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 1     A.   I may have been invited and not able to attend.

 2 I don't know.  It is not uncommon when we are talking

 3 about product, having a meeting on product to have

 4 meetings with areas making sure they are on the same

 5 page and I wouldn't need to be included in every single

 6 meeting we had.

 7     Q.   Do you have your copy of 653 up there?  On page

 8 number 2, which is 3160, under scope, the second solid

 9 bullet is, "Develop a platform migration strategy for

10 PHS HMO and PPO/insurance products that at a minimum

11 accommodates what products will be withdrawn, what

12 products will remain on PHS platforms and what products

13 will be migrated to UNET."

14          Do you see that?

15     A.   Yes, I do.

16     Q.   The next bullet says, "Provide the PHS

17 PPO/insurance product detail and migration overview

18 needed for high level and detailed business requirements

19 so UT can identify and address the gaps in UNET and

20 other ancillary IT systems required to support

21 PacifiCare products by the targeted migration date."

22          Do you see that?

23     A.   Yes, I do.

24     Q.   Would you agree that the targeted migration

25 date at the time of this document was June of '07?
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 1     A.   For PPO?

 2     Q.   Yeah.

 3     A.   I believe it was June of '07.

 4     Q.   The present tense verb "develop," you imply

 5 that that was prospective, and I understand that.  Whose

 6 responsibility was it to develop that migration

 7 strategy?

 8     A.   It would have been a combination of

 9 individuals.  I would have definitely been involved.

10 Here it is really focussed on the products and the

11 product decisions that would need to be made so we would

12 have involvement of product.  And I think this sort of

13 alludes to some of the analysis and information that was

14 provided in the August presentation we talked about

15 today.  So we talked about product, actuarial, the

16 market leadership for their feedback in terms of how the

17 market would take it, technology, so all those areas

18 would be involved.

19     Q.   So as of May 9th of '06, roughly, who was

20 engaged in this development process?  Were people doing

21 stuff, or was this just an item on a to-do list to be

22 gotten to later?

23     A.   Yeah, they were doing stuff.  The high level

24 business requirements document we reviewed earlier was

25 completed for PPO.  So there was definitely work being
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 1 done around that strategy.

 2     Q.   So the next step after the high level business

 3 requirements document would have been a detailed

 4 business requirements document?

 5     A.   Yes.

 6     Q.   Am I correct then that during this period there

 7 were people actually working on that detailed business

 8 requirements document?

 9     A.   No.  That would have been the next step.

10     Q.   I'm just not tracking you.  Forgive me.  Let's

11 go back.  I asked you what was going on.  Was anything

12 going on, whether that was a to do list or something was

13 going on, and you said there was stuff going on.  And I

14 understood you to say the next thing to go on was a

15 detailed business requirements document?

16     A.   To make sure I am clear, we looked at the high

17 level business requirements document that had been

18 completed, so there was stuff going on.  The next step

19 would have been to do a detailed business requirements

20 document.  The scope document here, it alludes to

21 withdraw verses remain on PHS, with also what could be

22 migrated.  So this document in itself is reassessing the

23 scope from a product perspective.

24     Q.   Is this scope document something that would be

25 generated in the course of getting toward a detailed
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 1 business requirements document?

 2     A.   Yeah.  It actually should be completed -- you

 3 like to have a finalized scope even before you do your

 4 high level business requirements, which is

 5 somewhat indicative of our reviewing the strategy, in

 6 that we are now revisiting the scope document after the

 7 high level business requirements document has already

 8 been completed.

 9     Q.   You said this wasn't a revisit, it was a first

10 visit; right?

11     A.   No.  Back in all the documentation from early

12 2006 there is reference to the strategy of replicate the

13 products.  And the last document we looked at referenced

14 that as well.  Here now in May, several months later, we

15 now have a scope document that is no longer simply

16 stating we are going to replicate the product.  It is

17 now saying we are going develop a strategy which is

18 being withdrawn, maintained and which will be removed.

19     Q.   This scope document would have been created

20 before the high level business requirements would be

21 created.  Do I remember that correctly?

22     A.   Typically it would be done prior.

23     Q.   In this case it wasn't; right?

24     A.   This specific document, no, I don't believe it

25 was.
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 1     Q.   Do you know why it was that no scope document

 2 was done before the high level business requirements

 3 documents?

 4     A.   I don't know why a unique scope document was

 5 done, but scope is a section in the high level business

 6 requirements document.  So again I think because there

 7 was the reconsideration of the strategy, the Product

 8 team actually created a unique scope document just to

 9 address that.

10     Q.   I understand that.  But what I heard is that a

11 scope document is not a section -- in the ordinary

12 course is not a section of the high level business

13 requirements document but rather is a document that

14 precedes the high level; is that right?

15     A.   It could be both.  It really could be a unique

16 document that just defines the scope that then could be

17 translated into scope section of the high level

18 requirements document, or they could not have a scope

19 document and then just include that scope directly into

20 that document.

21     Q.   Next page 3161 under "Objectives," first sub

22 bullet, "Manage migration of legacy PHS PPO products to

23 UP platform while maximizing customer retention."  Page

24 3161, 1.3.4 Objectives.  Third bullet, first sub bullet.

25 This bullet is a reference to migration of PHS PPO
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 1 products to the UP platform?

 2     A.   I read it that way.

 3     Q.   So this is a platform migration not a business

 4 migration; correct?

 5     A.   Yes, that's the way I would interpret it as

 6 well.

 7     Q.   Page 3165, second bullet from the bottom,

 8 "Migration of HMO and insurance products on timelines

 9 creating service issues with groups that have multiple

10 products offered to their employees, i.e., dual option

11 joint marketing."

12          The insurance product in this context means the

13 PPO business; right?

14     A.   Primarily.  There is other insurance.

15 Typically we talk about PPO.

16     Q.   There are plans at this time for both HMO and

17 PPO business; right?

18     A.   Yes.

19     Q.   And there is an issue with regard to the timing

20 of those things happening not synchronically?

21     A.   Yes, there is a risk of having different

22 timelines for those.

23     Q.   What is that risk?

24     A.   The risk is that if you have a customer who has

25 both an HMO product and a PPO product and they only move
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 1 their PPO product say from RIMS to UP, then they have --

 2 for single customer you have the PPO here and the HMO

 3 here.  So now at this point in time in May of 2006 they

 4 have what we call a bifurcated experience.  They have to

 5 submit two pieces of eligibility.  They get two bills.

 6          That is the reason that we originally generated

 7 the front office approach, which is to utilize United

 8 platform to be able bring that administrative experience

 9 together for the customer while waiting for the

10 different timelines associated with HMO and PPO.

11     Q.   Third bullet, "The migration is happening so

12 quickly after the migration that there has not been time

13 to develop an expertise on had the PHS products within

14 the legacy UHC staff that will be managing the

15 migration."

16          Do you see that?

17     A.   Yes, I do.

18     Q.   Have you ever heard that said before?

19     A.   I have seen this document before, so I may have

20 read it, but I don't recall it standing out.

21     Q.   Who is the legacy UHC staff that is being

22 referred to here, do you know?

23     A.   It is not clear which operational area they are

24 referencing here.

25     Q.   Would you be one of the legacy UHC staff that
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 1 would be managing the migration?

 2     A.   I am legacy UHC.  I am managing migration, but

 3 I don't think I am the one that they are referencing

 4 here.  I wouldn't have a need to have detailed expertise

 5 on PHS products.  I would rely on the subject matter

 6 experts in the product area or other operational areas

 7 to have that detailed knowledge.

 8     Q.   Who would be the UHC staff that would have to

 9 develop that expertise?

10     A.   Again without knowing which functional area is

11 being referenced, I can't speak to the specifics.  But

12 in general we wanted whoever is managing the product to

13 be able to understand it is as much as possible.

14     Q.   "Timelines associated with this project may be

15 aggressive given complexity and proposed scope of

16 migration."

17          You would agree that this was a complex

18 migration; right?

19     A.   It was a complex project.

20     Q.   Would you agree in retrospect that the

21 timelines associated with the project as of May of 2006

22 did prove to be aggressive?

23     A.   I don't know if I would use the word

24 "aggressive."

25          In May of 2006 we are now in the process of
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 1 starting to understand the complexity.  It isn't long

 2 after this -- it is really close to the timeline set

 3 forth, it is not long after we change our strategy and

 4 reset the timelines.  With five years hindsight, yes, we

 5 didn't hit those dates.  But I don't think given the

 6 information when they were set forth that they were

 7 overly aggressive.

 8     Q.   Sitting here today would you agree that the

 9 decision made in August of '06, no, we are going to

10 migrate the business.  We are going to keep the people

11 on PHLIC paper in the PHLIC organization and migrate the

12 claims platform from RIMS to UNET, would you agree that

13 as of May of '06 you would not have been able to

14 complete that by June of '07?

15     A.   Restate the question.

16     Q.   We have this decision in August of '06,

17 ratified in September not to do the platform migration.

18     A.   Agreed.

19     Q.   Would you agree sitting here today that if that

20 decision had gone the other way and it had been decided,

21 no, we are going to do the migration, that you wouldn't

22 have been able to make the June '07 target date?

23          MR. VELKEI:  Objection; relevance.

24          THE COURT:  Overruled.

25          If you know.
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 1          THE WITNESS:  I really don't know the answer to

 2 that.  I would have to look at the system develop

 3 timelines, where we were, those types of things.

 4          I will say, up until that point we had still

 5 progressed with some of that work.  It wasn't like

 6 everything had stopped.

 7 BY MR. STRUMWASSER:

 8     Q.   Did I understand your testimony this morning to

 9 be that you only spent a total of $50,000 on platform

10 migration for RIMS?

11     A.   Specific to the PPO build analysis.  And the

12 reason I am being careful in my statement is there were

13 other dollars spent to support the RIMS migration.

14     Q.   The next bullet, back on 653, "Potential

15 resource availability issues and conflicting

16 priorities."  Do you know what conflicting priorities

17 there were at this time?

18     A.   I'm not sure what the individual who wrote this

19 was referencing.

20     Q.   You don't recall any conflicting priorities

21 during this period?

22     A.   I don't recall anything specific.

23     Q.   Do you recall resource availability issues

24 during this period?

25     A.   I don't know about May, but in that same time
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 1 period, yes, I even communicated, in my 6/6/06 memo that

 2 I had concerns about availability of the UHC resources.

 3     Q.   The "whoa, Nellie"?

 4     A.   Yeah, the "whoa, Nellie".

 5     Q.   Would you agree that resource availability and

 6 conflicting priorities contributed to your

 7 recommendation not to migrate from the RIMS platform to

 8 the UNET platform?

 9     A.   No, I do not.

10     Q.   And then I take it that you do not think that

11 resource availability issues or conflicting priorities

12 contributed to the decision not to migrate the platform?

13          MR. VELKEI:  For RIMS?

14          MR. STRUMWASSER:  For RIMS.

15          THE WITNESS:  No, they did not.

16 BY MR. STRUMWASSER:

17     Q.   Do you know whether or not the migration

18 timeline was happening so quickly that there was not

19 enough time to develop UHC expertise on PHS products?

20     A.   This is really hard to speculate which year

21 they are talking about.  It is only few months after the

22 program has started, but without that detail of who they

23 are talking about, it is hard to say what the comment

24 means.

25     Q.   I am not asking now what the comment means.  I
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 1 am asking whether you believed that the timeline was

 2 happening so fast that there was not enough time to

 3 develop UHC staff expertise on PHS products?

 4     A.   No, I don't recall having that thought.

 5          (The proceedings were adjourned at 3:15 p.m.)

 6                            --oOo--
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 1 Wednesday, September 29, 2010         9:20 o'clock a.m.

 2                         ---o0o---

 3                   P R O C E E D I N G S

 4      THE COURT:  All right.  Today's date is the 29th.

 5          This is on the record.  This is before the

 6 Insurance Commissioner of the State of California in

 7 the matter of PacifiCare Life and Health Insurance

 8 Company.  This is OAH Case No. 2009061395, Agency

 9 No. UPA 2007-00004.

10          Today's date is September 29th, 2010.  Counsel

11 are present.  Respondent is present in the person of

12 Ms. Monk, and we're continuing with the

13 cross-examination of Mr. Greenberg.

14          And are we set up for tomorrow?  It sounded

15 like --

16      MS. ROSEN:  Well, video is reserved.  We don't

17 know whether it's going to be at OAH or --

18      MR. VELKEI:  I think at this point we just have to

19 wait and see if she shows up.  If she doesn't show up

20 at our offices, we'll go over to OAH.

21      THE COURT:  What time is she supposed to show up?

22      MR. VELKEI:  I think at 9:30.

23      THE COURT:  Okay.

24      MR. STRUMWASSER:  Can we go off the record?

25      THE COURT:  Sure.
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 1          (Discussion off the record)

 2      THE COURT:  Go ahead.

 3      MR. STRUMWASSER:  Thank you, your Honor.

 4      CROSS-EXAMINATION BY MR. STRUMWASSER (Resumed)

 5      MR. STRUMWASSER:  Q.  Good morning, Mr. Greenberg.

 6      A.  Good morning.

 7      Q.  We were talking about RIMS migration

 8 yesterday, and you testified that around May of '06,

 9 not long after you completed Exhibit 652, which I

10 believe you have a copy of up there, the high-level

11 business requirements document, that your team started

12 to consider other options besides RIMS migration --

13 platform migration, right?

14      A.  That is correct.

15      Q.  Let's go back to 653.  Do you have that one in

16 front of you?

17      A.  652 or 3?  Sorry.

18      Q.  653.

19      A.  I do.

20      Q.  That's project scope document dated May 9,

21 '06.  You said that this document also reflects your

22 team beginning to reassess the RIMS migration strategy,

23 right?

24      A.  This is the product team.  But yes, they were

25 creating a scope document that -- the content
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 1 demonstrates that they're looking at other options.

 2      Q.  And then 5394, the Commercial Advisory Council

 3 Meeting, on May 19, '06, you said that this document

 4 also shows that the company was beginning to reconsider

 5 the RIMS platform migration strategy and was looking at

 6 other options, right?

 7      A.  I've got the doc.  I'm going to -- want to

 8 make sure I've got the right --

 9      Q.  Page 45 of the document.

10      A.  Yes, yes.

11      Q.  Now, Mr. Greenberg, before this time in May of

12 '06, you and your team had not considered these

13 alternative strategies for PacifiCare PPO claims,

14 right?

15      A.  I'll say in general, in the first quarter of

16 2006, there was a set strategy that we were pursuing.

17 So at that time, we weren't looking at other options.

18      Q.  So far as you know, when the company

19 formulated is going in position, which was to do the

20 RIMS-to-UNET platform migration, did anyone prepare

21 contingency plans for what to do in case the company

22 couldn't execute the platform migration satisfactorily?

23      A.  You're asking if there were contingency

24 plans were developed -- at what point in time?

25      Q.  At the time when they were doing the going in
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 1 position.

 2      A.  I wasn't involved in going in position, so I'm

 3 not aware of contingency plans.  But I would think that

 4 they would need our input in terms of that more

 5 detailed analysis to understand if it was feasible or

 6 not.  So I was not involved in that going in position

 7 process.

 8      Q.  And you never saw any such contingency plans

 9 from the late '05-early '06 period, correct?

10      A.  No, I didn't see anything.

11      Q.  As of January '06, when you said you began to

12 plan for RIMS migration, you and your team had not

13 considered any of the options that are now being

14 considered in 5394 and 653, right?

15      A.  Personally, I was responsible for execution of

16 the migration, so I personally didn't look at any other

17 options at that time.  I don't know if other people

18 were looking at options, but I wasn't aware of it.

19      Q.  I don't think you have a copy of 395, which is

20 June 20 stakeholders meeting, so I'm going to provide

21 you with a copy.

22      THE COURT:  Can you repeat the number?  3 --

23      MR. STRUMWASSER:  -- -95.  The exhibit number?

24 I'm sorry.

25      THE COURT:  That's okay.  Somebody put a hole in
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 1 it or something.

 2      MR. STRUMWASSER:  Q.  Do you recognize this

 3 exhibit, 395 in evidence, Mr. Greenberg?

 4      A.  I attended the meeting.  I haven't seen it in

 5 four years, but it looks familiar.

 6      Q.  Do you recall whether you assisted in drafting

 7 the document itself?

 8      A.  I would have had input to certain parts of it

 9 but would not have drafted the entire document.

10      Q.  The "Front Office" and "UP Migration" parts?

11      A.  Yeah, that would have been the primary area.

12      Q.  Turn, if you would, please, to 1117.  So as of

13 June 20, '06, one of the expectations and objectives of

14 the PacifiCare migration and integration was for

15 PacifiCare's legacy systems to be sunset, right?

16      A.  Correct.

17      Q.  And of course, the legacy systems included

18 RIMS, right?

19      A.  That's correct.

20      Q.  And on 1118, we see that there are 82 active

21 SPRF's associated with the integration networks, right?

22      A.  Yes.

23      Q.  SPRFs are special project request forms,

24 right?

25      A.  Yes, I'm surprised you know that.  I didn't
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 1 even know that.  I just say "SPRFs."  So, yes.

 2      Q.  You don't hang around here for this long

 3 without picking up something.

 4      A.  I'm impressed.

 5      Q.  SPRFs are the paperwork required to get a

 6 particular project approved and funded, right?

 7      A.  Yeah.  It's a general term, but yeah it -- at

 8 high level, that's what it is, yes.

 9      Q.  We see that nearly three quarters of the

10 active SPRFs are at a stage where business requirement

11 documentation is not complete, right?

12      A.  That's correct.

13      Q.  So the completion -- at this point, the

14 completion of detailed business requirements is not

15 just unfinished with respect to RIMS but pretty much

16 across the integration migration menu, right?

17      A.  Yes, there are multiple areas with incomplete

18 business requirements documents.

19      Q.  At this point in June of '06, was this a

20 concern to you, not having business requirement

21 documentation for this many active SPRFs?

22      A.  So not all of these projects relate directly

23 to migration.  So, I mean -- there would be concern if

24 an SPRF that we needed to have completed to support

25 migration wasn't complete, yes.
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 1          But I mean, some of these, I don't know what

 2 they are.  They may have had different timelines, so I

 3 don't know if this was a concern or not for those.

 4      Q.  But it's fair to say that, as to the SPRFs

 5 that mattered to you, you had some concern that you

 6 still didn't have business requirement documentation at

 7 this stage, correct?

 8      A.  I'd say that's correct.  But I don't know if

 9 this is high-level business requirements, detailed

10 business requirements.  But yeah, if we didn't have

11 business requirements done, that would be a problem.

12      Q.  At the bottom you say, "Due to the limited

13 availability of resources, only those projects directly

14 related to the integration effort should be assigned to

15 and funded by the PacifiCare integration pools."  Do

16 you see that?

17      MR. VELKEI:  I just -- lack of foundation,

18 mischaracterizes the document.  I think examiner is

19 assuming this is something that was prepared by

20 Mr. Greenberg, and I don't think that's been

21 established because he's saying "you say."

22      THE COURT:  I thought he did, but go ahead.

23          Did you prepare --

24      THE WITNESS:  I did not prepare.  I would have had

25 input into the front office section, but I did not
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 1 prepare the overarching document and this page in

 2 particular.

 3      MR. STRUMWASSER:  Q.  I'm sorry, Mr. Greenberg.  I

 4 thought you told me that UP migration was also

 5 something that you had input on.

 6      MR. VELKEI:  There's a section in the document

 7 later on.

 8      THE WITNESS:  It's a time agenda.  It says, "11:30

 9 a.m., Front Office, UP migration, list candidates Jason

10 Greenberg."  So that's the piece that I would have

11 contributed to.  There are other parts.  The

12 individuals identified likely were the authors of those

13 slides.

14          And I don't recall who was the overarching

15 author of the document, brought it all together.

16      MR. STRUMWASSER:  Q.  So the "UHC PacifiCare

17 Integration Migration" slide, 1118, that was a topic of

18 conversation at the June 20 meeting, correct?

19      A.  I'm assuming so.  I don't recall specifically,

20 but --

21      Q.  Then I'd like to go back to the text at the

22 bottom, "Due to the limited availability of resources,

23 only those projects directly related to the integration

24 effort should be assigned to and funded by the

25 PacifiCare integration pools."
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 1          Was it your understanding that at this time in

 2 mid '06 there was a limited availability of resources?

 3      A.  I don't know what the context of this general

 4 statement was.  For the areas that I was involved in, I

 5 had personally6 communicated some concerns about United

 6 resource availability to Dirk McMahon in the 6/6 memo.

 7          So specifically, yes.  Generally, others may

 8 have had the same issues.

 9      Q.  And for your purposes, your concerns involved

10 both staffing and funding?

11      A.  My concerns that I communicated were around

12 staffing, having the appropriate UHC resources

13 available on the projects I was related to.

14      Q.  Were you also concerned about having adequate

15 funding?

16      A.  I don't recall being concerned about having

17 adequate funding at the time.

18      Q.  Let's turn to 1120, please.  This is "Product

19 Insurance."  This is the PPO business, correct?

20      A.  That is correct.  Well, primarily, there's --

21 as I mentioned, there's managed indemnity, indemnity, a

22 couple other projects that would also fall in that

23 category.  But generally, yes, we're talking about PPO.

24      Q.  Then on 1122 the, "Program Objective/Mission"

25 refers to migrating RIMS to UNET, right?
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 1      A.  Can I just have a moment to read it?

 2      Q.  Sure, of course.

 3      A.  Yes, that is correct.

 4      Q.  And in the -- and the "In Scope" section shows

 5 that this migration includes fully insured PPO business

 6 in California, right?

 7      A.  Fully insured and self-funded, but, yes, it

 8 included fully insured.

 9      Q.  So now let's turn to 1125 please, the chart

10 that has a subheading, "How Work is Defined?"  This

11 slide lists status for various migration projects,

12 correct?

13      A.  Yes, it does.

14      Q.  And the sixth and seventh rows relate to

15 PacifiCare's product migration, correct?

16      A.  6 and 7 do relate to product migration.  There

17 are other lines that relate to product migration as

18 well.

19      Q.  Okay.  Can you tell us how 6 and 7 differ?

20      A.  Based on the description here, I cannot.

21      Q.  Are you able to discern -- these are copies

22 and not the best of them.  Can you see the BR status is

23 red for Row 6?

24      A.  It's -- is it -- is it in the upper left, the

25 word red?
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 1      THE COURT:  Yes.

 2      THE WITNESS:  Then, yes, I see it.

 3      MR. STRUMWASSER:  Q.  "BR" it is business

 4 requirements, right?

 5      A.  Yes.

 6      Q.  And the redness indicates that you are behind

 7 on formulating the business requirements?

 8      A.  That is correct.

 9      Q.  What does "UT Status" mean?

10      A.  "UT" would be United Technology.

11      Q.  And the column entitled "UT Status," what does

12 that tell us?

13      A.  It appears -- so "not started" would mean

14 technology hasn't started.  And then colors indicate

15 their involvement.

16          Typically, if the project was in red for

17 business requirements, it would be in red for

18 technology as well.  They couldn't start their work.

19      Q.  What is UT -- UT is a group or an area, right?

20      A.  Yes, the general organization that manages all

21 of our technology, the technology experts.

22      Q.  And so in this instance, in a product

23 migration of this kind, Rows 6 and 7, what would UT's

24 role be?

25      A.  So for the product migration, they take the
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 1 business requirements -- and there are various levels,

 2 which we talked about yesterday.  Once they have those,

 3 they translate what the business has asked for into

 4 system coding.  So they develop the design and then

 5 they actually do the coding, would ultimately test and

 6 then deploy.

 7      Q.  So the UT folks are the programmers?

 8      A.  The programmers are one role within UT.  They

 9 have project managers in other areas as well.

10      Q.  In the ordinary course at United, when would

11 UT first become involved in a project like this, a

12 product migration?

13      A.  Generally, the way we do business is we

14 actually engage UT or IT very early in the process,

15 now, even in the business requirements gathering

16 process, so that we have a collaborative approach.

17      Q.  Now but not then?

18      A.  I don't recall then.  I think we've gotten

19 more standardized processes now.  So for this, I don't

20 recall when they became engaged.

21      Q.  Who was the -- if you know, who was the UT

22 main person on Rows 6 and 7?

23      A.  7 isn't identified.  6 is identified as Dennis

24 Zuzek.

25      Q.  So "IT" and "UT" are used interchangeably at
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 1 United?

 2      A.  They are.  We need more acronyms.

 3      Q.  Let's look at 1128 please.  Here we have the

 4 program risks.  Did you have a hand in drafting this

 5 slide?

 6      A.  I don't believe I did.

 7      Q.  Do you know who did draft it or who was

 8 principally responsible?

 9      A.  I'm not -- I'm not totally sure.  I would

10 assume, based on the fact it was Joanne Sigstad, Deb

11 Streb, Jeff Ahlberg were assigned to the product

12 section, it would have been one of them or a

13 combination of them.

14      Q.  The third row, "Many new team members not

15 involved in past migrations raises concerns that we are

16 missing pieces (i.e., don't know what we don't know)

17 and aren't connecting all the dots to ensure that we

18 are not missing something."  Do you see that?

19      A.  Yes, I do.

20      Q.  Were there many new team members at this

21 stage?

22      A.  This is tough.  I don't know what they're

23 referencing specifically, if it's on the business or

24 the technology side, on PHS or UHC.

25          There were many individuals who were starting
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 1 to work on the PacifiCare program because it was so

 2 large.  So I would assume there's some new team

 3 members.  But I don't know what this specifically

 4 references.

 5      Q.  This does seem similar to your Whoa Nellie

 6 memo, saying you were concerned about whether the

 7 United people whose services were required had

 8 sufficient subject matter expertise, right?

 9      A.  Again, because I didn't document this, I don't

10 know specifically what they meant but a theme of

11 understanding or resources being available with subject

12 matter expertise is in both.

13      Q.  In both.  Fourth row, "Availability of UT

14 application SME resources," that's the same point,

15 right?

16      MR. VELKEI:  As the prior?

17      MR. STRUMWASSER:  Yeah.

18      Q.  The point as your previous answer?

19      A.  No, not necessarily.  The way I read Line 4 is

20 saying -- Line 3 was talking about more the experience

21 of the resources.

22          This one, to me, is referencing dedication.

23 So the resource's only dedication would be -- the

24 resource is only assigned to one project versus

25 multiple projects.
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 1      Q.  In June of '06, did you have concerns about

 2 both the availability and the experience?

 3      A.  As it pertained to product, I don't have any

 4 insight into -- in terms of what I raised, it was on

 5 the availability of the subject matter experts who had

 6 experience.  So it wasn't as much staffing.  It was a

 7 getting the people who had the right knowledge.

 8      Q.  And the right experience was migration and

 9 integration experience?

10      A.  That would definitely be one area we'd want.

11 There's other aspects, though -- if they had similar

12 type of project experience.  So, like, for me, I had

13 experience in processes that were leveraged for

14 migrations.  So it made me a good fit.

15          So if there were other individuals who had

16 similar skill sets, they didn't necessarily have to

17 work on migrations, but we wanted knowledge in the

18 general areas.

19      Q.  And the last row, "Limit of only eight weeks

20 to develop BR for the migration with past migrations

21 having taken months for a full assessment of the

22 product and features," did you agree that having eight

23 weeks to develop the business requirements for

24 migration was a program risk?

25      A.  I don't know what the start date is here, so
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 1 the way the process works is we actually -- there's a

 2 standard UT technology development schedule.  And then

 3 there's business inputs to that.  So it's well known

 4 that we -- for whatever January date, we have to have

 5 business requirements done by X date, months before.

 6 So those dates are always known.

 7          And the reason I'm not -- the eight weeks, we

 8 had a longer period to prepare business requirements

 9 from January '06 on.  So I'm assuming -- I don't even

10 know what the eight weeks, why there was a limit of

11 that.  We had a longer time period.  But I think the

12 point -- their point is that they raised that as an

13 issue, but I'm not sure what the eight weeks

14 references.

15      MR. STRUMWASSER:  Your Honor, our next in order?

16      THE COURT:  796.

17          (Department's Exhibit 796, PAC0839543

18           marked for identification)

19      THE COURT:  796 is a "PHS Integration Commercial

20 Group Business Solutions Strategy," dated March 30th,

21 2007.

22      THE WITNESS:  Okay.

23      MR. STRUMWASSER:  Q.  Do you recognize this

24 document, Mr. Greenberg?

25      A.  Yes, I do.
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 1      Q.  Did you assist in drafting?

 2      A.  I did assist in drafting it.

 3      Q.  On 9544, we have an agenda.  Am I correct that

 4 this PowerPoint presentation corresponds to a meeting

 5 that was held?

 6      A.  I'm assuming so, yes.

 7      Q.  Do you recall whether you were at such a

 8 meeting?

 9      A.  I don't recall the specific meeting, but I

10 would have been at the meeting.

11      Q.  Thank you.  In 9545, we have a slide entitled,

12 "PHS Program - Why Re-evaluate?  This page appears to

13 reflect the company's decision to reevaluate the

14 PacifiCare integration and migration efforts.  Am I

15 right?

16      A.  That is correct.

17      Q.  And among the reasons for this reevaluation

18 are the IT costs in the fifth and sixth bullets?

19      A.  Yes, those two bullets relate to the IT's

20 costs.

21      Q.  And if we flip forward to 95458, we see what

22 are called "Business Drivers."  This slide represents

23 the business reasons for continuing with the

24 integration and migration efforts; is that right?

25      A.  I wouldn't categorize it as why to go forward.
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 1 I think these are -- and this would have been feedback

 2 provided to us by the market leadership.

 3          But these were key business drivers that we

 4 needed to consider in developing our strategy and

 5 making our decision, so, the market perception.  It

 6 mentions the multi-site employer groups, obviously the

 7 regulatory promises made during the acquisition and

 8 other perceptions.

 9      Q.  So one of the business reasons to be taken

10 into consideration for continuing integration and

11 migration efforts was the company -- that the company

12 had made promises to regulators during the acquisition

13 process, right?

14      A.  Yes, that's what it says in the second

15 section.

16      Q.  And some of the regulatory promises were

17 written in undertakings, and others were verbal

18 commitments, right?

19      A.  Yes.

20      Q.  We're talking here about the United

21 acquisition of PacifiCare, correct?

22      A.  That's correct.

23      Q.  Below this heading, the "Regulatory Promises"

24 heading are the written and oral promises that were

25 made during the acquisition process, correct?
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 1      A.  This would just be a very high-level sort of

 2 summary just to -- this wouldn't be the list of all of

 3 the undertakings or promises made.  Those would have

 4 been made, interactions between the Department and our

 5 regulatory group.

 6          So this was -- and I don't recall who

 7 specifically made this -- but just trying to, at a very

 8 high level, explain the general theme of some of those

 9 undertakings to express to the individuals who would be

10 involved in this meeting.

11      Q.  Who was involved -- if you recall, to start

12 with, do you recall who was involved in this meeting?

13      A.  I do not.

14      Q.  Are you in a position to tell us who would

15 have been involved in such a meeting at this time?

16      A.  No.  And the reason why is that -- and when I

17 first looked at this document, there were likely

18 iterations of it in multiple meetings where this was

19 shared with different people.  So specifically for the

20 March 2007, it's difficult to tell who this was shared

21 with.

22      Q.  Okay.  So in this, you know, spring of '07

23 period, you're having a series of meetings to

24 reevaluate the integration strategy?

25      A.  Yes.
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 1      Q.  You said that the formal decision not to

 2 migrate RIMS was made in September of '06, correct?

 3      A.  Yes, September --

 4      Q.  Ratifying the August '06 advisory council

 5 meeting?

 6      A.  Yes.

 7      Q.  Mr. Greenberg, how was that decision

 8 communicated to the people who had been working on the

 9 platform migration?

10      A.  So, I -- the two that I recall are the

11 communication and the advisory council, which would

12 have been one way.

13          And typically what happens, large decisions

14 like that, the advisory council participants forward

15 those materials on to their staff, and so they're

16 sometimes distributed.  Additionally, I believe there

17 was a memo that went out around the same time period,

18 outlining some of those decisions.

19          So typically, what we do in a communication is

20 we -- there's some sort of communication to the

21 leaders.  And then they disseminate that downward.  And

22 then, as well as in our meetings where we're working

23 with the folks who are doing this work on a day-to-day

24 basis, we communicate to that them verbally.

25      Q.  It's interesting because I would have expected
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 1 just that.  But I don't know this that I've ever

 2 seen -- in fact, I know I haven't seen any such memo.

 3          Do you have a present recollection that there

 4 was a memo to staff that came out of the advisory

 5 council meeting?

 6      A.  So, memo to staff?  "Staff" is a very general

 7 term.  I do believe there was a memo created outlining

 8 the decisions made in -- or in that one slide in that

 9 advisory council.

10      Q.  Do you recall who the sender of that memo was?

11      MR. VELKEI:  Inquire as to the relevance, your

12 Honor?

13      THE COURT:  Overruled.

14      THE WITNESS:  If I'm remembering the right memo, I

15 believe it was Diane Schofield.

16      Q.  To whom did she send this memo?

17      A.  I don't recall the distribution list.

18      Q.  Am I correct that Ms. Schofield would have

19 sent it to the people who report to her and the people

20 that report to them?

21      A.  No.  So typically we would send the memo to --

22 and it really varies.  It would be a smaller

23 distribution list with the expectation that they

24 district it.

25          And then what happens is, people who have
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 1 that, they distribute it to a variety of people.  So

 2 it's very difficult to track who actually receives it.

 3 There would have been communication that way or just

 4 verbally in the meetings.

 5      Q.  So right now, you don't recall whether it was

 6 a memo or verbal communications coming out of a

 7 meeting?

 8      A.  I believe it's both.

 9      Q.  Is there a standardized document?  You know,

10 we have BRs, and SPFRs and things.  Is there a

11 standardized document that reflects a decision made to

12 terminate a project?

13      MR. VELKEI:  At the time?

14      MR. STRUMWASSER:  Sure.

15      THE WITNESS:  To terminate a project -- so a

16 business project or business decision, like we're

17 talking about RIMS PPO advisory council, there isn't a

18 standard document.  There's a variety of ways.

19          From a technology perspective, if it was a

20 technology project, we have a system called PROMPT

21 where we log SPRFs.  And so there's a status.  So you

22 would change that status to "cancel."  And that sort of

23 officially cancels technology work on this project.  So

24 it's different for business and technology.

25      MR. STRUMWASSER:  Q.  So if I was a programmer in
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 1 UT working on this, I would find out that we're not

 2 writing this program anymore from the PROMPT system?

 3      MR. VELKEI:  Assumes facts not in evidence.  I

 4 don't think there's been any evidence that programmers

 5 were designing a program around migration of RIMS.

 6      MR. STRUMWASSER:  It's a hypothetical.

 7      THE COURT:  IT?  Are you talking about an IT

 8 situation?

 9      MR. STRUMWASSER:  Yeah.

10      THE COURT:  I'll allow it.

11          If it doesn't make sense, just --

12      THE WITNESS:  So it's a hypothetical because we

13 didn't do work on the RIMS PPO.  But in theory, yeah,

14 that's one of the ways -- if the project is canceled in

15 PROMPT, then the IT people should not be doing work on

16 that.

17      MR. STRUMWASSER:  Q.  If there was the memo that

18 you think would have existed from Ms. Schofield,

19 roughly what date range would it have?  What would the

20 date be on it?

21      A.  It's four years ago.  I would assume it would

22 be in the months close after that decision was made, so

23 September, October.

24      Q.  No earlier than mid September, early

25 September?  You know why I'm asking, I'm going to go
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 1 look now.

 2      A.  Yeah.  It would be after the decision was

 3 made.  But I don't recall a specific date.  But it

 4 would be around that time period.

 5      Q.  Do have a date when that decision was made in

 6 your mind?

 7      A.  The PPO was 9/5/06.

 8      Q.  When that decision was made, who among --

 9 well, when that decision was made, who should have

10 received notice that we're not doing the platform

11 migration?

12      A.  Ideally, anyone working on the project that

13 would be impacted would know.

14      Q.  So who were those people?  Either name names

15 or institutionally, organizationally.

16      A.  I don't have names.  Could be hundreds, or

17 people impacted by the decision.  So you go through all

18 sorts of departments.  Obviously product, regulatory,

19 the folks working on the business requirements,

20 technology, even the operations areas who may not be

21 actively working on it, we'd want them to know that the

22 strategy has changed.

23          So it's really all individuals in the

24 organization who are associated with the PacifiCare

25 migration because of the fact it was -- it was a major
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 1 decision in terms of our strategy changing.

 2      Q.  So there would have been hundreds of people

 3 affected, right?

 4      A.  I don't know the number, but it would be a

 5 large number.

 6      Q.  Mr. Greenberg, do you have 5395, your Whoa

 7 Nellie memo there?

 8      A.  I have it.  Let me find it.

 9      Q.  Where does that document come from?

10      THE COURT:  What does that mean?

11      MR. STRUMWASSER:  Q.  Physically, do you know

12 where this document was retrieved from?

13          This document was produced this week, and I'm

14 trying to find out whether the witness knows from where

15 it came.

16      THE COURT:  Okay.

17      THE WITNESS:  I'll try to answer -- it's an

18 e-mail, so  --

19      MR. STRUMWASSER:  Q.  Okay.

20      A.  So I don't know beyond that how the technology

21 teams get the e-mail and provide it to you all.

22      Q.  Do you know, was this document in your e-mail

23 archive?

24      A.  Yes.

25      Q.  Sometime last year, were you asked in



12073

 1 connection with this proceeding to pull documents in

 2 your possession and make them available for production?

 3      A.  Yes, I was asked to start producing some

 4 documents.

 5      Q.  What documents were you asked to produce?

 6      MR. VELKEI:  Objection, calls for attorney-client

 7 privilege information.

 8      MR. STRUMWASSER:  Tell you what, I'll rephrase.

 9      THE COURT:  All right.

10      MR. STRUMWASSER:  Q.  What documents did you seek

11 to produce?

12      MR. VELKEI:  What documents did he gather for

13 production?

14      MR. STRUMWASSER:  Yeah, well put.

15      THE WITNESS:  Which specific --

16      MR. STRUMWASSER:  Q.  I don't want the list of

17 names.  I'd like categorically, what did do you to

18 comply with that request?

19      A.  I mean, when I did the document gathering -- I

20 don't know if it was a year ago, nine ten months ago --

21 it was just general documents that -- around the

22 migration program that I thought might be of use.

23          So it was very general at the time.  So I

24 pulled some documents.  I didn't pull very many

25 e-mail -- particularly around the 2006 and '7 period
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 1 because we've changed e-mail.  This is LotusNotes.

 2 We're now in Outlook.  So it's very labor intensive for

 3 me to go back and try to research e-mail and what have

 4 you.  So I provided a handful of documents.

 5      Q.  So this document was not one of the documents

 6 that you retrieved nine, ten months ago, whenever it

 7 was?

 8      A.  I don't believe it was.

 9      Q.  What kind of access do you have to your

10 LotusNotes archive?

11      A.  I'm not sure how to answer that.  It's a

12 separate database that I have to go out to, and then I

13 can go into my old e-mail.

14      Q.  But you do have -- you don't have to phone

15 somebody to get access?

16      A.  Oh, no, no, no.  I can go in through a

17 different path up there.

18      Q.  With respect to the documents in LotusNotes,

19 did you have folders?

20      A.  I have folders in LotusNotes for e-mail not --

21 I don't store documents typically in LotusNotes, but

22 yes, I have folders.

23      Q.  Did you have a folder on PLHIC migration?

24      A.  I had many folders.  Part of the challenge in

25 providing documents is that, the way some of my e-mail
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 1 is organized -- I'm not the most organized person in

 2 world in terms of e-mail.  So, yeah, it was challenging

 3 to go back through e-mail from four years ago and try

 4 to find e-mail that really pertained to it.

 5      Q.  Well, you did have folders about -- strike

 6 that.

 7          Did you have any folders the subject of which

 8 was PLHIC migration or PLHIC integration?

 9      A.  I don't know what my folder hierarchy is off

10 the top of my head.  I had e-mail on the topic in

11 folders.  I don't know what the title of those folders

12 was or are.

13      Q.  Do you know whether you had folders with

14 titles substantially like "PHS Migration" or "PHS

15 Integration"?

16      A.  I have a folder for the PHS program that has

17 hundreds of subfolders.  The challenge is that,

18 depending on the topic, it could fit in a variety of

19 the folders.  So where I specifically filed it four

20 years ago -- so there may be folders entitled "PLHIC"

21 or something like that.  I'm not sure.

22      Q.  Do you know were 5395 is stored?

23      A.  No, I do not, not in which folder.

24      Q.  How did you come to retrieve that document?

25 And I'm not asking you what you were asked for, but --
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 1      A.  Actually, I believe I looked through all of --

 2 there's a way to sort by all documents.  And I was just

 3 looking in the relevant time period and had looked

 4 at -- I believe I did a search for documents to Dirk

 5 McMahon.  And that's probably how I found this.

 6      Q.  So you remembered you had done this memo

 7 and -- this e-mail, and the easiest way to retrieve it

 8 would be to look for e-mails from you to Mr. McMahon?

 9      A.  No.  Actually, it was the other way.  I was

10 looking for e-mails to McMahon in that time period, saw

11 this, and then remembered it.

12      Q.  Can you do keyword searches on LotusNotes

13 files still?

14      A.  I believe you can.

15      Q.  So if you wanted to, for example, could you

16 research for a given -- could you pull for a given time

17 period all the documents that have the word "RIMS" in

18 it?

19      A.  Honestly, I'm not sure how the Lotus Notes

20 search functionality works.  I mean, I think there's a

21 search capability.  And it would pull up the e-mails,

22 and then you can look at dates.  I'm not sure.  I'm a

23 business guy.  So if I had to do something like that,

24 typically, I'd reach out to our IT guys.

25      MR. STRUMWASSER:  Your Honor, I'm not quite sure



12077

 1 where we are on this, but obviously there's a body of

 2 documents we don't have.  And we're just uncomfortable

 3 about having individual documents from that body

 4 pulled.  So I think what we'll do is we'll review where

 5 we are and submit something in writing.

 6      THE COURT:  All right.

 7      MR. VELKEI:  And your Honor, just -- we can take

 8 it up at a different time.

 9          But this issue -- Mr. Greenberg was brought

10 here solely to address the issue of when the plan

11 migration from RIMS to UNET -- how long that was

12 actually alive.  These kinds of documents were not

13 requested when the document request went out.

14          I'm happy to take it up with counsel, but

15 Mr. Greenberg was brought here for a limited purpose to

16 address the issues that were raised in Ms. Berkel's

17 cross-examination.

18      MR. STRUMWASSER:  I am astounded by the suggestion

19 that the decision not to platform migrate RIMS is

20 believed by counsel to not be within the original

21 discovery.  But we'll pursue the matter offline.

22      MR. VELKEI:  The issue never came up except until

23 Ms. Berkel's cross-examination.

24      THE COURT:  You know, there's no scope rule under

25 the APA.  And you are not going to be able to limit
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 1 relevant testimony about this issue by saying you only

 2 brought him for a single purpose.

 3      MR. VELKEI:  That was not my intention, your

 4 Honor.  It was just simply to -- we brought him to

 5 address an issue.  The suggestion somehow there was

 6 things we should have done prior to that --

 7      THE COURT:  He may be suggesting that, but I'm not

 8 holding to you that responsibility.

 9          But it may be that there are things that we

10 need to get a hold of.  So no blame, but we might have

11 to do something about this.

12      MR. VELKEI:  Okay.  Happy to address it.

13      THE COURT:  Okay.

14      MR. STRUMWASSER:  Q.  Mr. Greenberg do you have

15 5398 there, the 2009 PHS month-by-month forecast?

16      A.  Is that the last document we looked at?

17      THE COURT:  This.

18      THE WITNESS:  Okay.  That one.  Thank you, your

19 Honor.

20          Yes, I have it now.

21      MR. STRUMWASSER:  Q.  Do you know where this

22 document came from?

23      A.  This document is housed on a SharePoint.  It's

24 a -- I don't know.  It's like an Internet site where we

25 house program documentation.
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 1      Q.  An internal server?

 2      A.  Yeah, within United, specific to the

 3 PacifiCare program.

 4      Q.  Are you the one who retrieved it?

 5      A.  Yes, I believe so.

 6      Q.  Was it stored as an Excel file?

 7      A.  Yes.

 8      Q.  What can you tell us about the directory

 9 location of that?

10      A.  Are you asking where it is?

11      Q.  Yeah.

12      A.  I mean, it -- it's our SharePoint.  We have a

13 section called "PMO" -- "PMO Financials."  And this

14 document is actually maintained by the IT team, my IT

15 lead.  And they upload it there.  So it's -- I don't

16 know the specific names, but, yeah, there's definitely

17 a path to get there.

18      Q.  PMO?

19      A.  I believe so.

20      Q.  But, I mean, what does it stand for?

21      A.  Oh, program management office.

22      Q.  That's your office?

23      A.  That's, in general, the oversight team.  We

24 call it PMO, yeah.

25      Q.  Mr. Greenberg, during your most recent
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 1 research for documents, did you find anything else

 2 pertaining to RIMS migration other than 5395 and 5398?

 3      A.  I reviewed other -- did I find anything else?

 4 Yes, there are other documents and e-mail pertaining to

 5 it, yes.

 6      Q.  About RIMS migration and --

 7      A.  Yes.

 8      Q.  Okay.  Both in SharePoint and in LotusNotes?

 9      A.  Yes, there are other documents pertaining to

10 RIMS migration in both those places.

11      Q.  When did the transition from LotusNotes to

12 Outlook take place?

13      A.  I want -- I don't know the -- it's somewhere

14 in the, I think, 2007 to '8 time frame.  It was

15 somewhere in that time period where it switched.

16      Q.  Aside from 5395 and 5398, did you give

17 anything else to counsel for production?

18      A.  I didn't -- I don't -- I didn't select.  I

19 shared other documents.

20      Q.  With respect to paper files, do you have paper

21 files in your office or within your custody or control?

22      A.  Pertaining to this matter?

23      Q.  Yeah, pertaining to --

24      A.  I don't think so.  I do just about everything

25 online.
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 1      Q.  So you don't have any files with a caption

 2 like "PHS Migration" or "PHS" --

 3      A.  No.  I have human resources-type files and

 4 things like that, but, no, not -- I keep everything

 5 online.

 6      Q.  If you had to pull all of the documents that

 7 you had online with respect to the advisory council, is

 8 that something you could do?

 9      A.  All the advisory council presentations?

10      Q.  Everything, the presentations and anything

11 else you had, correspondence, e-mails with respect to

12 the advisory council.

13      A.  I mean, the advisory council presentations I

14 think are easier.  The correspondence -- it's really --

15 I don't know that I'd be able to successfully find all

16 correspondence relating to an advisory council meeting

17 because it wouldn't have that in the subject line

18 necessarily.

19      Q.  As best you can, can you tell the Judge who

20 was on the advisory council at any time in '06 or '07?

21      A.  The best way -- I think -- there might be an

22 attendee list.  That might be the best way.  I don't

23 know.

24      Q.  So you're going to look at, like, 5394?

25      A.  Yeah.  It doesn't have an advisory council.
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 1 So depending on the time period, typically, I would

 2 expect the leadership from PacifiCare.  So -- it would

 3 be something that would be easy to find, easier to find

 4 than for me to try to guess because they're pretty

 5 large groups -- I would say at least 30 people that

 6 would sit in on it.  So there was distribution lists

 7 and what have you that would identify who was there.

 8      Q.  And without prejudice, we're not going to hold

 9 you to forgetting somebody's name.  But to the extent

10 you can recall names among the 30, could you just list

11 them for us?

12      A.  Scott Burghoff ran the meetings.  Then his

13 team members were there.

14          James Frey, David Hansen -- again, I don't

15 recall the specific -- I have other names.  I don't

16 know who attended the advisory council specifically.

17      Q.  What was the advisory council advising on?

18      A.  So they were the group of PHS and UHC leaders

19 over the migration and integration program.  And they

20 would -- there would be -- as evidenced in here.  So

21 there would be updates on various aspects of the

22 program.  Business decisions would be communicated,

23 issues that needed to be addressed to them would be

24 raised.

25          So it was a general meeting where they would
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 1 provide their advice as the leadership committee for

 2 the program.

 3      Q.  So their purview was really the entirety of

 4 the execution of the acquisition?

 5      A.  Yes.  I mean, all aspects of it, I believe,

 6 were included in that.

 7      Q.  Was Mr. McMahon on the advisory council?

 8      A.  I don't know that he was on early in 2006.

 9      Q.  He was later?

10      A.  He may have been.  I'm not a hundred percent

11 sure.

12      Q.  Ms. Schofield?

13      A.  She may have been invited.  Typically I would

14 have attended on her behalf.  But I know she did attend

15 some meetings.

16      Q.  So they were, by no means, limited to IT,

17 right?

18      A.  Oh, no, no.  There was probably a few IT

19 leaders on there, but it was more what I would call a

20 business meeting.

21      Q.  Whom do you recall from IT being on it?

22      MR. VELKEI:  2006-2007?

23      MR. STRUMWASSER:  Yes, please.

24      THE WITNESS:  I don't know off the top of my head.

25      MR. STRUMWASSER:  Q.  You don't recall anybody?
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 1      A.  No.

 2      Q.  Does the advisory council still meet?

 3      A.  No.

 4      Q.  When did they stop?

 5      A.  I don't know the answer to that question.

 6      Q.  Mr. Greenberg, were you aware of an effort in

 7 2006 to migrate PacifiCare's individual PPO business

 8 from RIMS to OTIS?

 9      A.  I was aware of the program, yes.

10      MR. STRUMWASSER:  Show the witness a copy of 552

11 in evidence, your Honor.

12      MR. VELKEI:  "522"?

13      THE COURT:  It says "522" at the top.

14      MR. STRUMWASSER:  Okay.  Then let's do 522.

15      THE COURT:  Let's do that.

16      THE WITNESS:  Thank you.

17      THE WITNESS:  Okay.

18      MR. STRUMWASSER:  Q.  Mr. Greenberg, were you

19 involved in this migration effort from RIMS to OTIS?

20      A.  No, I was not.

21      Q.  You were involved in RIMS to UNET when that

22 was a live plan, right?

23      A.  Yes.

24      Q.  Why would you have not been involved in RIMS

25 to OTIS?
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 1      A.  The way -- I talked yesterday about how we're

 2 organized, the retiree business, Ovations.  The

 3 individual business is managed by our individual

 4 business unit.  So this specific piece of that business

 5 was managed separately by individuals in the individual

 6 business unit.

 7      Q.  Who was the manager of this particular

 8 migration?

 9      A.  I actually don't know who oversaw that

10 migration.  I know the individual who I talked to about

11 it occasionally, but I don't know what her specific

12 role was.

13      Q.  Who was that?

14      A.  Mary Morgan.

15      Q.  What unit is she in or was she at this time?

16      A.  I don't -- I'm assuming at the time she was

17 individual biz.  I'm not sure.

18      Q.  Let's look at 7838 please.  Am I correct that

19 the plan was to migrate the PHS PPO individual business

20 from RIMS to OTIS and then to GRI?

21      MR. VELKEI:  Calls for speculation.

22      THE COURT:  If he knows.

23      THE WITNESS:  I don't -- I actually don't know the

24 structure of the migration or how their systems work.

25      MR. STRUMWASSER:  Q.  You're familiar with GRI,
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 1 Gold Rule Insurance, right?

 2      A.  Yeah, the name but not their business or

 3 operations.

 4      Q.  So the first bullet under the -- under

 5 "Migration" heading says, "Allows management to

 6 aggressively address the unprofitable PHS PPO block of

 7 business."  Do you see that?

 8      A.  Yes, I do.

 9      Q.  Is this saying that the -- that the PHS PPO

10 business was unprofitable or that there was a subset of

11 the PHS PPO business that was unprofitable, if you

12 know?

13      MR. VELKEI:  Calls for speculation.

14      THE COURT:  If he knows.

15      THE WITNESS:  The scope of this document is

16 limited to individual business, so.

17      MR. STRUMWASSER:  Q.  Can you tell us how platform

18 migration would allow for management to address

19 unprofitability of a block of business?

20      MR. VELKEI:  Same objection, your Honor.

21      THE COURT:  If you know.

22      THE WITNESS:  Actually, no.

23      MR. STRUMWASSER:  Q.  Let's look at 7842, please.

24          So we have here a list of various issues that

25 would be addressed by migrating RIMS PPO individual
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 1 business to OTIS, right?

 2      A.  That's what this appears to outline.

 3      Q.  So they're divided into three categories,

 4 service and compliance issues, profitability concerns,

 5 and system migration concerns.

 6          Under the "Service and Compliance Issues,"

 7 there's a -- it starts by saying, "There have been

 8 significant service issues associated with PHS

 9 individual business including:  1) 45-minute wait times

10 for phone service; 2) high phone abandon rates; 3)

11 billing inaccuracies; 4) non-compliance with respect to

12 licensing and appointing agents."

13          My question to you, Mr. Greenberg, is are

14 those problems that would be associated with the fact

15 that these claims were being processed on RIMS?

16      A.  I don't know what the root cause of the issues

17 that are identified here is.

18      Q.  So you don't know why the author of this

19 document would have thought that migrating off of RIMS

20 would address these issues?

21      A.  No.

22      Q.  And in the second section, "The PHS PPO

23 business is unprofitable," which I understand from your

24 testimony to be pertaining to the individual business.

25 "The loss ratio in CA is currently 74 percent and is
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 1 projected to be at 79 for the life of the block of

 2 business."  And it says that the loss ratio should be

 3 in the 40 to 45 percent range initially and then

 4 deteriorating to 65 percent.

 5          My question here is, do you know why the

 6 selection of claims paying platform would be believed

 7 to remedy those concerns?

 8      MR. VELKEI:  Your Honor, I just want to renew the

 9 objection of calls for speculation.  I think this

10 witness has said he doesn't know anything about this

11 line of business, doesn't know anything about the

12 migration, doesn't know anything about the

13 profitability issues.

14      THE COURT:  Well, we weren't getting very far very

15 fast.  So a couple of questions, then let's move on.

16          Do you have any idea?

17      THE WITNESS:  No, I don't.

18      THE COURT:  Okay.

19      MR. STRUMWASSER:  Q.  So sitting here today, you

20 don't know why it would be that changing a claims

21 platform would materially alter the loss ratio

22 experience; is that correct?

23      A.  No.  I guess it could be a factor, but there's

24 so many factors that go into how a customer makes their

25 decisions that I don't know that you could attribute
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 1 that solely to migration or not.

 2      MR. STRUMWASSER:  This would be a good time for a

 3 break, your Honor.

 4      THE COURT:  So before we break -- we can go off

 5 the record.

 6          (Discussion off the record)

 7          (Recess taken)

 8      THE COURT:  Go back on the record.

 9          Go ahead.

10      MR. STRUMWASSER:  Thank you, your Honor.

11      Q.  So Mr. Greenberg, you're the head of -- in

12 2006-2007, you're the head of the UP migration team,

13 right?

14      A.  Working on the PacifiCare program.  Diane

15 Schofield was the leader.

16      Q.  Okay.  And in addition to, shall we call it,

17 the Schofield-Greenberg team, there were other teams

18 that had responsibility for integration of PacifiCare

19 into United, correct?

20      A.  Yes, that's correct.

21      Q.  So there was a Uniprise team that was headed

22 by Doug Smith, right?

23      A.  I know Doug Smith, and I know he worked for

24 Uniprise.  I don't know if they were -- as a Uniprise

25 team.  But Doug Smith was a part of Uniprise, yes.
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 1      Q.  And AJ Labuhn was a leader on that team; is

 2 that right?

 3      A.  I know AJ.  I don't know the reporting

 4 structure, if he worked for Doug or how that worked.

 5      Q.  So in 2007 -- excuse me -- 2006, you weren't

 6 working with -- strike that.

 7          In 2006, you weren't aware of whatever

 8 integration team Mr. Smith had?

 9      A.  I'm aware of Mr. Smith.  I don't know what his

10 specific activities were.  They had activities that

11 were outside of migration, so I don't know everything

12 that they did.

13      Q.  What did you understand them to be doing with

14 respect to migration in '06?

15      MR. VELKEI:  "Them" being Uniprise?

16      THE COURT:  Doug Smith.

17      THE WITNESS:  In relation to migration in 2006, if

18 I recall, it would have been around operations impacts

19 post -- during the migration or post migration.

20      Q.  By "operations," you mean?

21      A.  Generally, operations would be claim call,

22 billing eligibility, some of these other areas.  I

23 don't recall specifically which areas were under his

24 purview and responsibility.

25      Q.  "Claim" being claims payment and processing?
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 1      A.  Yes.

 2      Q.  "Call" being call center?

 3      A.  Yes.

 4      Q.  "Eligibility" be membership and eligibility?

 5      A.  Yes.

 6      Q.  Are you aware today that, within Mr. Smith's

 7 group, there were three functional teams: one

 8 responsibility for integration of claims, one for

 9 member services and customer care, and another for

10 group services?

11      A.  That sounds similar to the areas I just

12 described, so --

13      Q.  Were you aware at the time, that they had

14 formed into three discrete teams?

15      A.  I don't recall.  It seems correct.

16      Q.  Were you aware of who the members of those

17 teams were, any of them?

18      A.  Other than the gentleman you just mentioned, I

19 can't think of any off the top of my head.  If you said

20 their names, I'd likely recognize them.

21      Q.  Am I correct that you did not regularly meet

22 with Mr. Smith's team?

23      A.  I don't recall the frequency with which we met

24 with them.

25      Q.  Do you have a present recollection of ever
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 1 having met with Mr. Smith's team?

 2      A.  Yes, I attended meetings with Mr. Smith and

 3 his team.

 4      Q.  Do you have recollection of having met with

 5 any of the three functional sub teams that he had?

 6      A.  I don't recall the specific meetings, but I

 7 would assume we would have met with them relating to

 8 the migration and their corresponding impacts.

 9      Q.  Do you recall collaborating with Mr. Smith's

10 team on anything?

11      A.  I do recall Mr. Smith being in a meeting in --

12 I think it was one of the planning meetings we

13 referenced in early 2006 around the migration.  So I

14 recall some meetings involving them back in that time

15 period.

16      Q.  Do you recall Mr. Smith or any representative

17 of his team being present during advisory council

18 meetings that you attended?

19      A.  I don't recall the specific attendees, but it

20 would not surprise me that Mr. Smith was an attendee at

21 those meetings.

22      Q.  It wouldn't surprise you, but you don't have a

23 specific recollection?

24      A.  No, I don't recall who attended the meetings

25 in 2006.
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 1      Q.  Was there any regular reporting mechanism for

 2 your group and Mr. Smith's group to keep each other

 3 apprised of what you were doing?

 4      MR. VELKEI:  With regard to PLHIC, RIMS, PPO?

 5      MR. STRUMWASSER:  Sure.

 6      THE WITNESS:  I don't know the standard reporting.

 7 I attended the advisory council, so if he made

 8 presentations there, I would have been made aware.  But

 9 I don't recall a specific format to keep each other

10 informed.

11      MR. STRUMWASSER:  Q.  Are there any specific

12 integration activities of Mr. Smith's group that you

13 recall being involved in?

14      A.  Relating to the integration, not the

15 migration?

16      Q.  Nothing but trouble comes when we try to use

17 those words, so why don't we do this.

18          Was there any specific integration or

19 migration activities that Mr. Smith's group was

20 involved in that you remember being involved in?

21      A.  Yes, the development of the voluntary

22 migration processes would have likely involved some

23 representative from group services to review the

24 process to ensure their impacts were identified.

25      Q.  So when you say "would have been likely
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 1 involved," I take it you don't have any specific

 2 recollection of such involvement?

 3      A.  No, I don't have specific recollection.

 4      Q.  Would you be surprised to learn that

 5 Mr. Labuhn testified here that he had no knowledge of

 6 the specific functions of your team?

 7      MR. VELKEI:  Do you have some specific testimony

 8 in mind?  I don't recall that testimony at all.

 9 Mischaracterizes the record.

10      MR. STRUMWASSER:  I'd like an answer to the

11 question.

12      THE COURT:  All right.  I'll allow it.

13      THE WITNESS:  Would you repeat the question,

14 please.

15      MR. STRUMWASSER:  Q.  Would you be surprised to

16 learn that Mr. Labuhn testified that he had no

17 knowledge of the specific functions of your

18 integration -- of your team?

19      A.  No.  As I said, I wasn't aware of the

20 specifics of what he did.  I would be surprised if he

21 didn't know who I was.

22      Q.  Oh, sure.  I didn't mean to suggest otherwise.

23 Let me just read to you from 5352, starting on Line 15.

24               Question:  "Do you know what the

25          functions of Scott Burgh'S's team



12095

 1          were?"

 2          There's an objection from Mr. Velkei, the

 3 now-traditional "lack of foundation."  The Court said,

 4 "If he knows."

 5               The witness says:  "I don't

 6          specifically know what his

 7          accountabilities were."

 8               Question:  "How about Mr. Greenberg?"

 9          Same objection; same ruling:  "If you know."

10               The Witness:  "I don't know

11          Jason's specific accountabilities."

12          I take it that that lack of knowledge does not

13 surprise you?

14      A.  Not in the way that it was phrased, no.

15      Q.  Were you aware of another integration team

16 separate from yours and separate from Mr. Smith's that

17 was headed by Scott Burghoff and Steve Black?

18      MR. VELKEI:  Mischaracterizes the record.  He

19 doesn't have an integration team.  He has a migration

20 team.  He's referring to his integration --

21      MR. STRUMWASSER:  You know, I'll take the

22 correction.  But I want to be clear here that, I think

23 I made it clear that none of my questions are attaching

24 significance to the distinction between migration and

25 integration.
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 1      MR. VELKEI:  But this witness is all about the

 2 distinction between integration and migration.  So

 3 phrasing questions in a way that is misleading to

 4 suggest that he's part of an integration team, your

 5 Honor, just muddies the record.

 6      THE COURT:  All right.

 7      MR. STRUMWASSER:  Q.  Mr. Greenberg, were you

 8 aware of another integration or migration team within

 9 UnitedHealthcare that was headed by Scott Burghoff and

10 Steve Black?

11      A.  Yes.

12      Q.  Do you know what activities they were working

13 on?

14      MR. VELKEI:  With respect to PLHIC PPO migration?

15      MR. STRUMWASSER:  You know, at this point, I'd

16 like to know about in general.

17      THE COURT:  All right.  Overruled.

18          Go ahead.

19      THE WITNESS:  In 2006, Steve Black was the senior

20 executive over the integration, using that term

21 broadly.

22          Scott Burghoff I believe worked directly for

23 him.  And Scott had a team that was called, I believe,

24 the integration team.  And they worked on integration

25 activities.  So I was aware that team existed.
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 1      MR. STRUMWASSER:  Q.  I believe you testified

 2 Mr. Burghoff actually ran the advisory council

 3 meetings, right?

 4      A.  Yes.

 5      Q.  Did Mr. Black routinely attend?

 6      A.  I would assume so.  I don't recall.

 7      Q.  Aside from whatever took place in the advisory

 8 council meetings, did you meet regularly with the

 9 Burghoff-Black team?

10      A.  Burghoff-Black directly or any of their team

11 members.

12      Q.  Their team as a team?

13      A.  I don't recall a specific meeting.  It was

14 just Scott Burghoff's team and my team.

15      Q.  Did you collaborate with the Burghoff-Black

16 team on any work product?

17      A.  Yes, we worked with Scott's team.

18      Q.  What work products did you collaborate on?

19      A.  Migration.

20      Q.  Well, migration is a topic.  What work

21 products did you -- was there an SPRF that you had

22 joint responsibility for?  Was there a report you

23 collaborated on?  Was there a presentation you put on

24 together?  I mean, what work product did you

25 collaborate with them on?
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 1      A.  I don't recall a specific product or document.

 2 But, I mean, in general where -- leading the migration

 3 and his integration activities, at times we would want

 4 each other to be aware of some of the activities.

 5          I don't recall specifics, but there are two

 6 teams where there could be some overlap in terms of

 7 sharing of information.

 8      Q.  In your mind, what was the distinction between

 9 the functions of your two teams, yours on the one hand

10 and Mr. Burghoff's and Mr. Black's on the other?

11      A.  This is always -- explaining the difference

12 between integration and migration.  Typically the way I

13 think of the integration activities, much of that is

14 around bringing the acquired entity's employees --

15 integrating them into the United company.  So there's a

16 lot of looking at real estate, the computers they use,

17 the e-mail systems, things like that, many of those

18 things.

19          Migration is the movement of the existing

20 employers and members to a target platform.

21      Q.  The way you just described it sounds like

22 integration, in your mind, more has to do with

23 resources and infrastructure.  And questions about

24 operation of the combined entities was more migration.

25 Is that the way you view it?
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 1      A.  I was agreeing with you until the very end.

 2          So the operation of the acquired entity would

 3 be more of integration.  So it's the -- we talked about

 4 it's -- or we talked about the sort of keeping the

 5 business running premigration.  That would be more the

 6 integration activity.  So we've got new employees that

 7 need e-mail.  We've got the operations that need to

 8 continue servicing the business.

 9          The migration would be, let's take that

10 business and move it to the United platform.  That's

11 where I would have been involved.

12      Q.  Mr. Greenberg, do you recall instances in

13 which your group and Mr. Black and Mr. Burghoff's group

14 had to work out the division of responsibility of a

15 given topic?

16      A.  I don't recall specifics, but that likely

17 happened.

18      Q.  But you don't have any specific instance in

19 which that occurred?

20      A.  I can't think of one off the top of my head.

21      Q.  Do you recall any instance in which the

22 Burghoff-Black group came to you or someone on your

23 group and said, "We need some input on X"?

24      A.  I don't recall a specific instance.  But,

25 again, we had many interactions together.  So, again, I
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 1 can remember general but not specific.

 2      Q.  Conversely, do you recall any instances in

 3 which you said internally with your group, "Well,

 4 before we do that, we have to check with the

 5 Burghoff-Black team and get their input"?

 6      A.  I don't have a specific.  We provided those

 7 updates in the advisory council.  Those were on a

 8 monthly basis.  So Scott definitely got good insight

 9 into the work that we were doing.  So we had

10 conversations in that forum collectively.

11      MR. STRUMWASSER:  Your Honor, I'm going to show

12 the witness Exhibit 444 in evidence.

13      THE COURT:  All right.

14      MR. STRUMWASSER:  Q.  So we have here an e-mail

15 from Mr. Black to Mr. McMahon on September 8.

16          And am I right, this is just after the

17 ratification of the advisory council decision about not

18 doing platform migration for RIMS?

19      A.  Yes, it would have been in that time period.

20      Q.  Was that September 5th?  Is that when that

21 decision was ratified?

22      A.  Yeah, I think the decision was September 5th.

23 The meeting I think was September 12th.

24      Q.  So three days later, we have an e-mail from

25 Mr. Black, who starts out, "I haven't heard from anyone
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 1 since our last call with Astar, et al.  Since that

 2 time, as Diane and team went down their secret path,

 3 folks that were assigned have participated happily,

 4 completing deliverables and participating in meeting.

 5 One by one they have either been dismissed or simply

 6 not been included by them anymore.  Scott B has tried

 7 to work with Diane to identify their staffing needs

 8 based on a work plan.  She won't play."

 9          Do you see that?

10      A.  I see that.

11      Q.  "Diane," I take it, is Diane Schofield?

12      A.  I think so.

13      Q.  Do you know what secret path Mr. Black is

14 referring to?

15      A.  I don't know specifically what he was's

16 referencing here as a secret path.

17      Q.  You smiled when I asked you.  There was some

18 recognition there.

19      A.  The term "secret path," there was some -- I

20 would be speculating.  But what I think he's

21 referencing is the fact -- the Whoa Nellie memo and

22 those activities where we were questioning the initial

23 strategy and looking at alternatives.

24      Q.  My recollection is that you did not copy

25 Mr. Black or Mr. Burghoff on the Whoa Nellie.  Is that
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 1 your recollection as well?

 2      A.  That is correct.

 3      Q.  Did you ever hear that either of them thought

 4 that was not appropriate?

 5      A.  The strategy, or not copying them on the

 6 e-mail?

 7      Q.  Not copying them.

 8      A.  No.

 9      Q.  Was there a sense in which Mr. Black or his

10 organization and Ms. Schofield or your organization

11 were considered to be competitors?

12      A.  I wouldn't say competitors.

13      Q.  What would you say?

14      A.  At the time the change in strategy happened,

15 there was also a shift in the overarching

16 responsibility for the program and the execution of

17 that strategy.

18          So as we moved in September and beyond and

19 didn't do the original PPO, we were looking to build

20 the HMO, in that same time period, there was a shift.

21 And Diane took more responsibility.  Dirk became a more

22 visible senior executive on the program.

23      Q.  Do you have a sense that Mr. Black or

24 Mr. Burghoff were unhappy with that shift?

25      A.  Based on this e-mail, it appears so?
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 1      Q.  Do you know whether Mr. Black or Mr. Burghoff

 2 was consulted by anybody about the change in strategy

 3 with respect to RIMS migration prior to the advisory

 4 council meeting.

 5      MR. VELKEI:  Objection, irrelevant.

 6      THE COURT:  What's the relevancy.

 7      MR. STRUMWASSER:  How these decisions were made

 8 and how the process was managed is very much an issue

 9 here.  And there are fits and starts.  And there are

10 serious questions about whether decisions were

11 communicated appropriately.

12          And I'd like to know whether Mr. Black was a

13 dissenter.

14      THE COURT:  I'll allow it.

15          If you know.

16      THE WITNESS:  Can you restate the question,

17 please?

18          (Record read)

19      THE WITNESS:  I don't recall.

20      MR. STRUMWASSER:  Q.  Setting aside the question

21 of consultation, do you know whether Mr. Black or

22 Mr. Burghoff or anybody in their organization disagreed

23 with the decision about the change in strategy for RIMS

24 migration?

25      A.  I haven't heard that anybody disagreed with
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 1 that decision.

 2      Q.  You never heard that anybody disagreed with

 3 the decision that was made in August not to do a

 4 platform migration?

 5      A.  I don't recall anyone disagreeing --

 6 expressing their disagreement to me.  If they expressed

 7 that to someone else that I didn't know, then I

 8 wouldn't know.

 9      Q.  Okay.  Just to tidy that up, not only did --

10 you don't recall anyone expressing that to you, you

11 didn't hear anything from third parties to suggest that

12 somebody out there was disagreeing with it?

13      A.  We're talking about the RIMS PPO migration

14 strategy?

15      Q.  Correct.

16      A.  Yes, correct.

17      Q.  So a little further down in that same

18 paragraph, "FOI is dead."  That's front office

19 integration, right?

20      A.  Yes, that's correct.

21      Q.  And then there's a sentence, "Frank and Dawn

22 are two senior leaders at or near Diane's level.  They

23 are not going to be PMs for Jason G, who works for

24 Kevin Cogle, who reports to Diane."  Do you see that?

25      A.  Yes, I do.
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 1      Q.  Then there's an "NFW."  Do you know what "NFW"

 2 stands for, to the extent it's not an obscenity?  Oh,

 3 it is an obscenity.  I take it back.  I stand

 4 chastened.

 5      THE COURT:  We can put quotes around it and say

 6 it.

 7      THE WITNESS:  I'm glad I didn't write that one.

 8      MR. STRUMWASSER:  Q.  "PM" is project manager,

 9 right?

10      A.  Let's hope so.

11      Q.  So is it true that, at this point, you worked

12 for Mr. Cogle, who worked for Ms. Schofield?

13      A.  Yes, there was a period of time where I worked

14 for Kevin.

15      Q.  He then says, after the Angelo Saxon

16 abbreviation, "That said, back to the top.  If they

17 have a plan that shows the work and the

18 roles/levels/numbers to be filled, I'm happy to try to

19 help."

20          Was there a plan that you guys had with

21 respect to this change in responsibilities and

22 strategy?

23      A.  So for the PPO migration, when we changed, as

24 I mentioned yesterday, we never executed that plan.  We

25 had a change in direction.  But then we shifted our
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 1 focus to HMO.  And so in this time period, September,

 2 the end of 2006, we began focusing on the building of

 3 the HMO.  So we didn't create a detailed plan for the

 4 PPO migration at that time.

 5      Q.  So as of the time of the decision about the

 6 strategic change, there was no such plan written down?

 7      A.  No.  That would have been the next step, when

 8 we went to execute.

 9      Q.  Aside from the possibility that you were shown

10 this document by your attorney -- which I don't want to

11 hear about, I'm not asking about --- did you ever see

12 this e-mail or any of the constituent transmissions?

13      MR. VELKEI:  "Constituent transmissions," meaning

14 the other e-mails that are reflected on 444?

15      MR. STRUMWASSER:  Yeah, anything in this chain.

16      MR. VELKEI:  Okay.

17      THE WITNESS:  I don't recall seeing this before

18 today.

19      MR. STRUMWASSER:  Q.  We have obvious tension here

20 between the Black and Schofield wings of the

21 organization.  Do you know whether anybody ever sat

22 them down and said, "Let's work out our differences"?

23      MR. VELKEI:  Objection, your Honor.  Relevance?

24 We're now talking about a period of times where the

25 decisions were made in RIMS PPO.  We're not talking



12107

 1 about HMO issues and potentially HR issues.  I don't

 2 see how this has any relevance.

 3      THE COURT:  Overruled.

 4      THE WITNESS:  I don't know.  We're talking about

 5 senior leaders in the organization in this e-mail.  I

 6 wouldn't be privy to the conversations they had.

 7      MR. STRUMWASSER:  Q.  You never heard anything

 8 from Mr. Schofield about -- well, strike that.

 9          Did you ever hear anything from Ms. Schofield

10 about the tensions between her and Mr. Black?

11      A.  I don't recall hearing anything about tensions

12 between her and Mr. Black.  I am aware of the

13 conversations about the resources mentioned in this

14 e-mail.

15      Q.  Did Ms. Schofield ever say to you, "You know,

16 before we get through this again, let's make sure we

17 loop Steve in on the chain -- on the communications"?

18      MR. VELKEI:  Objection, vague.

19      THE COURT:  Did you understand the question?

20      THE WITNESS:  I did not.

21      MR. STRUMWASSER:  Q.  After this, I mean -- well,

22 at any time, do you recall Ms. Schofield saying to you,

23 "Let's make sure, if we're going to do anything serious

24 about migration or integration, that we copy the Black

25 organization," or, "Mr. Burghoff," or "Mr. Black,"
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 1 anything along those lines?

 2      A.  You know, I don't recall.  From my perspective

 3 I don't feel like -- again, this is based on my

 4 perspective, which may be different than Mr. Black's --

 5 that there was any real hidden work going on.

 6          We see the evolution from the product

 7 organization saying, "We're questioning the strategy."

 8 I did ultimately come up with a recommendation.  I

 9 shared that with the market leadership and my

10 leadership, being Dirk McMahon, so -- and then he was

11 included in the communications with advisory council

12 which were just a few days later.

13          So I don't feel like we did anything that was

14 inappropriate.  If he did, then that's his opinion.

15      Q.  Mr. Greenberg, did you get any input from

16 Mr. Black, Mr. Burghoff, or anybody in their group

17 specifically as a member of their group that influenced

18 your recommendation to Mr. McMahon?

19      A.  We're talking about the August 2006

20 recommendation?

21      Q.  Right.

22      A.  I don't recall engaging those individuals.

23      MR. STRUMWASSER:  Our next, your Honor?

24      THE COURT:  797.

25          797 is a, "Draft PacifiCare Integration
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 1 Project Teams Structure," dated February 6th, 2006.

 2          (Department's Exhibit 797, PAC0315603

 3           marked for identification)

 4      MR. VELKEI:  Your Honor, we can remove

 5 confidentiality on this.

 6      THE WITNESS:  Okay.

 7      MR. STRUMWASSER:  Q.  Do you recognize this

 8 document, Exhibit 797?

 9      A.  I don't recall seeing it before, but I see my

10 name mentioned, so I may have.

11      Q.  On Page 5604, we have "Product Implementation

12 Committee - Project Structure."  Do you see that?

13      A.  Yes, I do.

14      Q.  Is the product implementation committee

15 another PacifiCare integration or migration

16 organization?

17      A.  You know, I don't know.  This is the

18 integration team structure.  But -- and I recognize

19 some of the names, but the individuals that I associate

20 with product from a migration perspective, one of the

21 key individuals, I don't see her on here.

22          So I'm not exactly sure what this represents

23 and what "product implementation" means here.

24      Q.  Who was that person?

25      A.  Joanne Sigstad.
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 1      Q.  So you don't know what the responsibilities of

 2 this organization are or were, rather?

 3      A.  No, I do not.

 4      Q.  Let's turn the page to the next page, 5605,

 5 "Clinical Advancement Project Structure."  We have a

 6 "Clinical Advancement Steering Committee."  Is this

 7 another integration or migration team?

 8      A.  Integration is part of this document.

 9      Q.  So this is another integration team?

10      A.  Yeah --

11      Q.  Were you aware in 2006 of their existence?

12      A.  I was aware of -- I mean, these individuals

13 and knowing that some of them are the clinical area.  I

14 don't recall the integration project structure around

15 this.  But -- I'm sorry.  Do we know who authored the

16 document?

17      Q.  I don't, and I don't happen to have the

18 metadata information here.  So no, I have nothing for

19 you.  I'm sorry.

20      A.  I don't have the perspective to say whether

21 this is -- I don't recall this, but it doesn't -- it

22 could be accurate at the time for integration.

23      Q.  Then on 5607, we have "Small Group

24 Integration."

25      THE COURT:  5606 or 5607?
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 1      MR. STRUMWASSER:  5606.  Thank you, your Honor.

 2      Q.  "Small Group Integration - Project Structure,"

 3 and -- oh, look, we have two Jason Greenbergs here.

 4      A.  We do.

 5      Q.  Does that tell you anything about what this

 6 is?

 7      A.  You know, obviously I'm listed here as a team

 8 participant.  I'm trying to recall -- again, we were

 9 the -- I was the migration team then.  So again, I will

10 speculate that they thought for this particular project

11 I needed to be engaged for some reason.  Hard to tell

12 without scope statements and what have you.

13      Q.  Am I correct that you don't recall meeting

14 with this group as this group?

15      A.  Not this large of a group.  I did attend

16 meetings early in 2006.  And I'm honestly -- I can't

17 recall if this was part of the kick-off meeting or a

18 subsequent meeting.  There were different work teams

19 and different things that were being looked at.

20          I did attend a meeting with Simeon S. and some

21 of these participants that I think are on here, but I

22 don't recall the details of that meeting.

23      Q.  And then 5607, we have, "Implement UHC

24 Specialty Products as Add On to PHS Medical Products."

25 Do you see that?
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 1      A.  I do.

 2      Q.  Do you know what this group represents?

 3      A.  The specialty products represent things like

 4 dental, vision.  And I see here, again, I'm not sure on

 5 the exact scope, other than what it says in terms of

 6 the initiative, but the individuals that they

 7 identified, the Rickman, Sharp, those were members of

 8 the SCS company.  So that was separate, separate than

 9 the medical.

10      MR. VELKEI:  Your Honor, our records show that

11 this is a Scott Burghoff document.

12      THE COURT:  Okay.

13      MR. STRUMWASSER:  Thank you.

14      Q.  You don't recall interacting with any of these

15 folks as this group?

16      A.  Not as this group.  I interacted with many of

17 these folks throughout the course of time.

18      MR. STRUMWASSER:  798, your Honor.

19      THE COURT:  798 is entitled, "Current PHS

20 Integration Project Team."  I don't see a date.

21          (Department's Exhibit 798, PAC0661567

22           marked for identification)

23      MR. VELKEI:  We can remove confidentiality, your

24 Honor.

25      THE COURT:  Thank you.
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 1      MR. STRUMWASSER:  Q.  Mr. Greenberg, do you recall

 2 ever seeing this before, 798?

 3      A.  I don't recall specifically.  Again, I'm on

 4 there, so I would not be surprised if I've seen this at

 5 some point in the past.

 6      Q.  Do you know what the PHS integration project

 7 team was?

 8      A.  Not specific -- I'm assuming this is -- has

 9 something to do with Scott -- Scott's role.  I mean, I

10 see most of his team members and his name on there.

11 But without any more -- not with any more detail than

12 that.

13      Q.  And again, you are an honored member of this

14 group?

15      A.  So I'm listed under executive steering

16 committee.

17      Q.  What did they do?

18      A.  I would assume this was the individuals that

19 they had -- so advisory councils, steering committees,

20 those are common names that we have for -- on any

21 project where there's an oversight group.  So you bring

22 together people who either are, you know, directly

23 impacted or need to know the information.

24          And it appears, though, that for this

25 integration project team, there's an executive steering
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 1 committee.  And these were the members who would attend

 2 that.

 3      Q.  Do you recall ever attending a meeting of the

 4 executive steering committee of the PHS integration

 5 project team?

 6      A.  No, I don't off the top of my head.

 7      Q.  What do you understand to have been the

 8 responsibilities in, let's say, 2006 of the PHS

 9 integration project team?

10      A.  So, again, sort of differentiating between

11 integration/migration, they would have managed

12 continuing to run the PacifiCare business and bring it

13 into the UnitedHealthcare structure.  So it would have

14 been those -- you know, real estate and e-mail and the

15 different things with the employees.

16          And then also -- this kind of popped into my

17 head after we had talked about it a little bit.  Also

18 some of the product strategies that the market would

19 use at the time.  So there's other things that are

20 going on.  It's really, "How are we going to run the

21 PacifiCare business as it becomes part of

22 UnitedHealthcare?"  So they focused on that.

23      Q.  So product strategy would be a part of

24 integration?

25      A.  For the existing business as it sits there.
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 1 But I just want to differentiate between product

 2 strategy for -- it's now -- it's February 2006.  We're

 3 not part of -- PacifiCare has been acquired.  We're not

 4 doing the migration yet, so we still have to have a

 5 product strategy at that time.  So differentiating that

 6 from the migration strategy or the product migration

 7 strategy that would be used on a go-forward, future

 8 basis.

 9      MR. VELKEI:  Your Honor, I just want to -- we do

10 have some information from the document that Scott

11 Burghoff is the custodian.  And we have a date it was

12 last saved of July of 2007.  So I'm going to interpose

13 a belated objection that, when the examiner was asking

14 questions about this committee back in 2006, assumes

15 facts not in evidence.

16          It would appear this committee had something

17 to do in the 2007 time frame.

18      MR. STRUMWASSER:  I don't think you can use the

19 last saved date.

20      THE COURT:  I agreed.

21      MR. VELKEI:  But it certainly hasn't been

22 established that this committee was in place in 2006.

23 So I'm just going to interpose, assumes facts not in

24 evidence.  There is nothing in the record that suggests

25 this committee was in place back in 2006.
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 1      MR. STRUMWASSER:  I'll try and tidy it up.

 2      THE COURT:  All right, go ahead.

 3      MR. VELKEI:  Just to clarify on the record -- I'm

 4 getting fed this information by Mr. Pongetti in the

 5 back there -- created and last saved dates are 7/23/07.

 6 So it does appear it is from July '07.

 7      MR. STRUMWASSER:  Q.  Mr. Greenberg, do you know

 8 when the PHS's integration project team was formed?

 9      A.  I believe Scott was from inception to -- in

10 January 2006.  Now, the specific team members and what

11 have you would have changed over time or could have

12 change over time.  So there was an integration project

13 team that early on.

14          (Reporter interruption)

15      THE WITNESS:  So there was an integration project

16 team.

17      MR. STRUMWASSER:  Q.  In 2006?

18      A.  Yes, in 2006.

19      Q.  Do you recall when you became a member of the

20 executive steering committee?

21      MR. VELKEI:  Same objections.

22      THE COURT:  If you know.

23      THE WITNESS:  No, I don't.

24      MR. STRUMWASSER:  Q.  You just don't recall?

25      A.  I do not recall.
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 1      Q.  When you get to be appointed to the executive

 2 steering committee, does somebody send you a letter

 3 letter?  I assume that you don't get one of those Perma

 4 Plaque things, but how do you get told you're on this

 5 committee?

 6      A.  Typically be through a meeting invite of some

 7 sort.  "There's an executive steering committee.

 8 You're on it."  So you figure it out that way.

 9      Q.  Mr. Greenberg, what's the difference between

10 the integration project team and the advisory council?

11      A.  The advisory council would be the leaders of

12 PacifiCare UHC, more senior level.

13          The integration project team would be the

14 individuals working on the integration who are managing

15 the work on a daily basis.  So one is sort of a project

16 team who does the work.  The advisory council is a

17 leadership committee that receives information from

18 them.

19      Q.  So a distinction between the people doing the

20 work and the people taking the credit?  Withdrawn.

21          Showing the witness -- excuse me.  I'd like to

22 have marked as 799....

23          (Department's Exhibit 799, PAC0813806

24           marked for identification)

25      THE COURT:  799, set of organization charts.
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 1 Again, I don't see a date.

 2      MR. VELKEI:  We're checking, your Honor.

 3          Your Honor, we can remove confidentiality.

 4      MR. STRUMWASSER:  Q.  Do you recall seeing this or

 5 substantially the same set of charts in the past?

 6      A.  Yes, I do.

 7      Q.  Is there anything here that would enable you

 8 to help us figure out what the date is?

 9      A.  The way the program is organized would lead me

10 to believe it's 2006.

11      Q.  Is this sort of the starting-up organization

12 in the beginning of 2006?

13      A.  Would have been in -- sometime in early 2006.

14      Q.  So we have a "PHS Migration Program

15 Leadership" at the top, headed by Semone Wagner?

16      A.  Yes.

17      Q.  What was her position, other than this?

18      A.  I'm not sure.

19      Q.  I'm sorry.  Was she a manager, director,

20 officer?  What was she?

21      A.  Well, in that -- director level, between

22 manager, director, officer.

23      Q.  In what organization would she typically have

24 been housed?

25      A.  I don't know who -- if she was in Black's
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 1 organization at the time or someone else's.  I don't

 2 recall.

 3      Q.  Do you know what her subject matter expertise

 4 was?

 5      A.  I knew Semone.  She was actually the

 6 individual who brought the Six Sigma program

 7 methodology to UnitedHealthcare, United Health Group.

 8 So I'd known her from that.

 9      Q.  What was she involved in during the '05-'06

10 period?  I'm just trying to figure out who she was

11 functionally.

12      A.  '05, I don't know of her involvement at all.

13 In this period, her period of time, again, she sort

14 of -- I think here this "migration" term is being used

15 loosely, because we've got migration down where I am as

16 well.

17          But she was in the leadership position,

18 managing the various work streams regarding the PHS

19 program.

20      Q.  So her span included both migration and

21 integration as you use those terms?

22      A.  I don't know of her role with integration.  It

23 doesn't appear as though -- it has "Integration Leads"

24 over to the left in the that box.  So it doesn't appear

25 that she had integration.
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 1      Q.  Then you're listed in the box under "UP

 2 Migration," right?

 3      A.  That is correct.

 4      Q.  And to the left of your box is the "Front

 5 Office Integration" headed by Liz Canis, C-A-N-I-S

 6 correct?

 7      A.  That is correct.

 8      Q.  What was this team responsible for?

 9      A.  They were developing the concept of front

10 office integration.

11      Q.  Did you work with that team as well?

12      A.  Yes, I did.

13      MR. VELKEI:  Just for record, the create date for

14 799 is 4/25/06.

15      MR. STRUMWASSER:  And lucky No. 800, your Honor,

16          (Department's Exhibit 800, PAC0358803

17          marked for identification)

18      THE COURT:  It's another set of organization

19 charts.

20      MR. STRUMWASSER:  Q.  So this is similar to the

21 previous exhibit, 799.  Would you assume that this is

22 of roughly the same vintage?

23      A.  I would like to know the date to know which

24 preceded which, but it's probably around the same time

25 period.
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 1      Q.  And we now have on the first page, the "Front

 2 Office Integration" and "UP Migration" boxes combined

 3 under Ms. Canis, correct?

 4      A.  I see that.

 5      Q.  Do you know why that was?

 6      A.  If I recall, Semone Wagner had made a decision

 7 to organize the project that way and combined those two

 8 work efforts together because of how close they were,

 9 closely related.

10      Q.  And then on 8805, you're now in the box titled

11 "PHS Migration" in the second row on the right.

12      MR. VELKEI:  What's the page?

13      THE COURT:  05.

14      THE WITNESS:  Yes, I am.

15      MR. STRUMWASSER:  Q.  And now you're reporting the

16 Ms. Canis right?

17      A.  This is not an organizational structure.  This

18 is a project structure.  So I was reporting the Diane

19 Schofield throughout all of these.

20      Q.  Mr. Greenberg, in 2006, did you ever think

21 that having this many integration and migration teams

22 each doing different projects could lead to

23 coordination problems?

24      A.  There's always a risk of coordination problems

25 with a large project.  But I think people were trying
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 1 to configure the work teams and work streams in the

 2 most logical way to put us in the best position to

 3 coordinate.

 4      Q.  Were you ever concerned that this many

 5 integration and migration teams was leading to failures

 6 to communicate and collaborate on the various projects?

 7      MR. VELKEI:  I object, vague as to "this many

 8 migration teams."  We have -- 799 is a draft of a

 9 chart.  And then this next chart, which is 800, is

10 dated 7/6/2006.  Anyway, vague as to "this many

11 integration teams."

12      THE COURT:  I'll allow it.

13      THE WITNESS:  So I don't believe there are many

14 migration teams.

15          The way that they were organizing the program

16 at the time is by -- sort of either by functional area

17 or work stream that made sense.  There were project

18 managers over it, and it went up as such.  And there

19 would be meetings.

20          So at a high level, it's a logical structure

21 to try to enable coordination.

22      MR. STRUMWASSER:  Q.  Mr. Greenberg, did you ever

23 think that the PacifiCare integration and migration

24 projects as a whole lacked centralized authority that

25 oversaw all of the integration and migration projects?
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 1      MR. VELKEI:  Calls for speculation, lacks

 2 foundation.

 3      THE COURT:  Overruled.

 4      THE WITNESS:  Can you repeat the question, please?

 5          (Record read)

 6      THE WITNESS:  You know, I didn't think that the --

 7 there needed to be single authority over integration

 8 and migration.

 9      MR. STRUMWASSER:  801, your Honor.

10      MR. VELKEI:  Your Honor, just to close the loop on

11 799 and 800, both are referenced as drafts within the

12 metadata.  And in fact even on the document itself.  I

13 don't think that these are any final charts.

14      MR. STRUMWASSER:  Your Honor, I don't mind this

15 helpful information, but I don't think whatever the

16 metadata says is evidence.

17      MR. VELKEI:  Actually, there's a cover memo that

18 you did not include in the exhibit that says this is a

19 draft, Mr. Strumwasser.  So you knew it as well as we

20 do.

21          And I'm just trying to establish for the

22 record that what you're characterizing a different

23 teams over different periods of time are simply

24 iterations of the same document.  And the document --

25 the piece of the document that you did not include
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 1 makes that clear.

 2      THE COURT:  All right.  Well, you've have an

 3 opportunity.

 4      MR. STRUMWASSER:  And I just want to make it

 5 clear.  When we introduce a document, it is a document

 6 as designated in production by them as being a unique

 7 document.

 8      MR. VELKEI:  No, there is a cover memo that goes

 9 to 799.

10      THE COURT:  I'll let you take care of that when we

11 get back there.

12          How are we doing for time?

13      MR. STRUMWASSER:  I'm looking for a breaking point

14 here.  I think we're getting close.

15      THE COURT:  So this is an April 1st, 2007

16 integration/migration document.

17          (Department's Exhibit 801, PAC0837556

18           marked for identification)

19      THE WITNESS:  Okay.

20      MR. STRUMWASSER:  Q.  So this memo corresponds to

21 the kick-off meeting that I believe you testified to

22 earlier; is that correct?

23      A.  No.  No, it does no correspond to that

24 meeting.

25      Q.  Does it correspond to a kick-off meeting?
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 1      A.  Kick-off -- the kick-off meeting I believe

 2 you're referencing is January 2006.  The date of that

 3 memo is April 1, 2007.

 4      Q.  Okay.  Take a look at the first paragraph,

 5 third from the bottom line, "Your attendance at a

 6 kick-off meeting (meeting invitation to come under

 7 separate cover) is critical."  Do you see that?

 8      A.  Yes, I do.

 9      Q.  Do you know what was being kicked off here?

10      A.  As I read this memo, this is coming from our

11 finance group.  So this is referencing the capital

12 organ- -- how we organize and track the capital

13 expenditure for the PHS program.

14          So Oberrender, Berkel, et cetera, were in the

15 finance organization.  And essentially, they're saying

16 we need better coordination and just of the capital

17 expenditure.  So it's essentially how we track that.

18      Q.  On the second page, you are identified as a

19 required attendee from the PHS team, correct?

20      A.  Yes.

21      Q.  Do you recall attending this kick-off meeting?

22      A.  I don't recall specifically.

23      Q.  Back on the first paragraph of the first page,

24 it starts by saying, "Given the highly complex nature

25 of the integration of the various legacy PHS businesses
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 1 into UnitedHealth segments and the inconsistent

 2 communication, collaboration, and understanding of

 3 creating a holistic project plan" -- do you see that

 4 clause?

 5      A.  Yes.

 6      Q.  And it goes on to say -- "at the United

 7 Capital Management Group...meeting of 2/15/07, it was

 8 determined we should integrate our PHS integration and

 9 migration (I&M) efforts across the company into a

10 single governance structure and approach."

11          Do you recall that decision to integrate the

12 PHS I&M efforts into a single structure and approach?

13      A.  So I have to comment on the context here.

14 This is just specific to how we manage those technology

15 projects, not the overall program.  So from a

16 technology project deliverable, yes, we did combine

17 that.  That's actually the budget we looked at this

18 morning and yesterday that I manage.  So that was

19 ultimately done.

20      Q.  So among the technology projects that we're

21 talking about here would be included RIMS and UNET?

22      A.  I'm sorry.  Can you ask the question again?

23      Q.  Yes.  You said that this has to do with the

24 integrating into a single governance structure of the

25 technology project budgets, right?
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 1      A.  Yes.

 2      Q.  Among the technology -- among the technologies

 3 that were being combined were the RIMS and UNET

 4 platforms, correct?

 5      MR. VELKEI:  Objection, vague.

 6      THE COURT:  Did you understand the question?

 7      THE WITNESS:  No, I did not.

 8      THE COURT:  You need to rephrase.

 9      MR. STRUMWASSER:  Q.  You recall the -- you said

10 that it was -- had to do with the technologies budget;

11 is that correct?

12      A.  Yes.

13      Q.  Would you agree that RIMS was one of the

14 technologies that had a budget?

15      A.  So I want to -- I just want to be clear in my

16 answer.  So this memo really, in my mind, relates to

17 the approach that we -- what's being recommended here

18 was adopted and is still being used today in terms of

19 managing the development projects.  Is the RIMS in

20 that?  Is there any impact to RIMS?  Yes, we incurred

21 the migration.

22          But I want to be clear that the management of

23 the RIMS operational and maintenance, the KTLO, all

24 those other things that we mentioned were not part of

25 this.
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 1      Q.  I appreciate the clarification.  And now,

 2 Mr. Greenberg, the -- that consolidation or integration

 3 of those functions of the integration and migration

 4 team, that grew out of a dissatisfaction with the way

 5 that those various projects had been managed; isn't

 6 that true?

 7      MR. VELKEI:  Your Honor, could we pick this up

 8 after the lunch break?

 9      MR. STRUMWASSER:  I'd like to finish this

10 document.

11      THE COURT:  You can finish the document.

12      THE WITNESS:  Can I have the question read back,

13 please?

14          (Record read)

15      THE WITNESS:  No, it wasn't a combination of

16 integration and migration teams.  It was a

17 consolidation of management of the technology spend.

18          So I want to be very clear because this is

19 really -- we were -- we had multiple technology

20 projects going on that at the time were being managed

21 separately.  And we weren't bringing all that spend

22 under one purview and managing it.

23          So that's what this was doing, so that we

24 could essentially create the document we reviewed

25 earlier, which brings it all together.
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 1      MR. STRUMWASSER:  Q.  Do you agree, Mr. Greenberg,

 2 that the integration of PacifiCare into United was

 3 highly complex?

 4      A.  Yes.

 5      Q.  Do you agree that there was inconsistent

 6 communication, collaboration and understanding of

 7 creating a holistic project plan for the integration?

 8      A.  No, I wouldn't.

 9      Q.  What is United Capital Management Group?

10      A.  I's the -- the name has changed, but to make

11 it easy to understand, there's a group of individuals

12 who are the decision makers as to how capital is

13 allocated within the company.

14      Q.  Who is on the group?

15      A.  I know Bob Oberrender, I believe.  I don't

16 recall the specific individuals.  I attended the

17 meeting, but I don't recall who's on it.

18      Q.  Ms. Berkel?

19      A.  I don't know.

20      Q.  So as a result of a February 15, '07 meeting

21 of this group, it was determined that the company

22 should integrate the PacifiCare integration and

23 migration efforts as they pertained to technology

24 budgeting, correct?

25      A.  That's what this states, yes.
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 1      Q.  Do you know that independently to be true?

 2      MR. VELKEI:  Asked and answered.

 3      THE COURT:  Overruled.

 4      THE WITNESS:  No, I don't believe I attended that

 5 meeting.

 6      MR. STRUMWASSER:  Q.  But you don't know that

 7 there was a decision to integrate the PacifiCare

 8 integration and migration efforts?  You don't know that

 9 yourself?

10      MR. VELKEI:  Objection, vague.

11      THE COURT:  Do you understand the question?

12      THE WITNESS:  No, I'm -- I want to make sure I

13 answer correctly.

14      THE COURT:  All right.  One more time, and we're

15 going to have the take the lunch break.  I'm fading.

16      MR. STRUMWASSER:  Okay.  You know what, I'll

17 withdraw the question and let me see if I can power

18 through this document because I want to finish.

19      Q.  Would you agree that, before this memo, there

20 had been no single governance structure and approach to

21 all of the technology integration budgeting?

22      MR. VELKEI:  Objection, relevance.

23      THE COURT:  Overruled.

24      THE WITNESS:  From a personal knowledge

25 perspective I don't know that to be true.  I was only
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 1 focused on the areas that I was managing at the time.

 2      MR. STRUMWASSER:  Q.  And then in the middle of

 3 the paragraph, the first paragraph, "Due to the highly

 4 integrate approach within legacy PHS, this structure

 5 will help ensure that migration decisions are made in

 6 the most cost effective manner with an understanding of

 7 all dependencies between segments."

 8          Would you agree that the legacy PacifiCare

 9 systems are highly integrated?

10      MR. VELKEI:  I'm sorry.  Could you repeat that

11 question?  I just missed the last --

12      MR. STRUMWASSER:  Q. Would you agree that the

13 legacy PacifiCare systems are highly integrated?

14      A.  I don't know how to define what "highly

15 integrated" means.

16      Q.  Would you agree that the product of this --

17 the integration and -- the integration of the

18 integration and migration team review gave the company

19 a better understanding of all the dependencies between

20 segments?

21      MR. VELKEI:  Objection, vague.

22      THE COURT:  Do you understand the question?

23      THE WITNESS:  One more time.  I'm sorry.

24      MR. STRUMWASSER:  Q.  Do you see the reference

25 here to "understanding all dependencies between
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 1 segments"?

 2      A.  Yes, I do.

 3      Q.  Do you agree that that -- that the decision

 4 that's reflected here did give the combined

 5 organization a better understanding of the dependencies

 6 between segments?

 7      A.  Yes, by bringing all of the technology

 8 projects together so they weren't always discussed

 9 separately, that provided better coordination.

10      Q.  The heading with, "1, Objectives..." and so

11 on, there's a third bullet, "Appropriate controls are

12 implemented to prevent any dropped hand-offs."  Do you

13 see that?

14      A.  Yes.

15      Q.  Do you remember discussing this issue at the

16 meeting?

17      A.  I do not recall the specifics of that meeting.

18      Q.  Do you recall there being concern at this

19 point about dropped hand-offs.

20      A.  Only to the effect that it's mentioned here.

21      Q.  Last bullet in that section, "Decisions made

22 on individual projects consider the needs of other

23 segments and promote efficiency at the UHG level," do

24 you see that?

25      A.  Yes, I do.
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 1      Q.  So the problem that this objective is seeking

 2 to correct was that there were different integration

 3 projects doing different integration activities that

 4 may have conflicted with each other; is that right?

 5      MR. VELKEI:  Calls for speculation.

 6      THE COURT:  If you know.

 7      THE WITNESS:  I read this as -- and oftentimes in,

 8 sort of, objectives which are very high level, we need

 9 to consider the needs of other areas or segments that

10 are impacted and make sure we're doing what's right for

11 the company.  So I don't know that it was necessarily

12 addressing an issue or just making a statement about

13 things that we should be doing.

14      MR. STRUMWASSER:  Thanks, Mr. Greenberg.

15          This is a good time.

16      THE COURT:  All right.  1:30.

17      MR. STRUMWASSER:  Yes, thank you.

18          (Whereupon, the luncheon recess was taken

19           at 12:06 o'clock p.m.)

20                     AFTERNOON SESSION

21                         ---o0o---

22          (Whereupon, all parties having been

23           duly noted for the record, the

24           proceedings resumed at 1:37 p.m.)

25          THE COURT:  Go back on the record.
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 1          Go ahead.

 2      MR. STRUMWASSER:  Thank you, your Honor.

 3          Over the lunch hour, we reviewed this document

 4 issue.  And I have a request to make

 5      THE COURT:  Okay.

 6      MR. STRUMWASSER:  We would like to ask that

 7 PacifiCare search the LotusNotes, Microsoft Exchange

 8 and SharePoint files for Mr. Greenberg, Ms. Schofield

 9 and Mr. McMahon for documents that are responsive to

10 the original document production request that we filed

11 last year.  And in particular, we would like all

12 responsive documents.

13          We're asking for all responsive documents, but

14 we especially want to call everybody's attention to

15 Requests 17 and 18, which call for plans for

16 integrating operations and for incorporating any United

17 technical components and for all claims handling

18 components or methods.

19          And in light of the comment Mr. Velkei made

20 this morning, I want to make it clear, the term

21 "integration" was not used back in 2009 in the way that

22 any one witness has used it.  I think we probably have

23 six or seven definition, each of which, I think, was

24 preceded by, "Well, the way I use it is...."  So I just

25 want to make it clear, integration or migration, that's
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 1 what we're looking for.

 2      MR. VELKEI:  Maybe we can take it up on Thursday,

 3 when we deal with the other motion.  We'll take a look

 4 at it.  Let us evaluate it and we can take up any

 5 issues on Thursday of next week, when we're going to

 6 be --

 7      MR. STRUMWASSER:  I'm not here next Thursday, but

 8 let's see where we are.  We can talk about it as we get

 9 closer.

10      THE COURT:  Okay.  If there's material there, it

11 should be produced.

12      MR. VELKEI:  Well, the question is that this is

13 related to migration.  We're now going off on --

14 literally looking potentially at 100,000 documents when

15 migration -- the sole issue -- migration has never been

16 at issue.

17      THE COURT:  Migration has never been at issue?

18      MR. VELKEI:  No, your Honor it never has been.

19      THE COURT:  I've been in a different hearing than

20 you.

21      MR. VELKEI:  Well, you know, maybe we just have a

22 disagreement.  I'd like to focus on getting this

23 witness done and pick a time to discuss these issues

24 further.

25      THE COURT:  Okay.
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 1      MR. VELKEI:  But -- I think we have a

 2 disagreement.  And we're willing to look for certain

 3 limited documents.  But to expect us to go pull all of

 4 Mr. McMahon's files, all of Ms. Schofield's files, all

 5 of Mr. Greenberg's files for a four- or five-year

 6 period, you know, I think we need to talk about what

 7 are the particular requests and what is it really for

 8 because it's a lot of work for what I consider to be a

 9 secondary issue.

10          And I understand the Court's view, and we'll

11 defer to the Court in terms of what the right approach

12 is.  But I would just ask that we just focus on getting

13 the witness --

14      THE COURT:  All right.

15      MR. STRUMWASSER:  Wait a second.  The witness is

16 the witness.  And if there are responsive documents, we

17 should see them, and everybody can make a judgment

18 about whether we need to bring him back.

19          At the moment, the question is getting the

20 documents.  And I would like to point out that all

21 three sources that we talked about that I enumerated

22 were electronic files.  So nobody's talking about going

23 through hardcopy.  I assume that they already have a

24 facility for passing a body of files through some kind

25 of a filter.  I think that it's appropriate at this
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 1 stage for them to do that.

 2          If they want to come back after they've done

 3 that and say, "It turns out there's a million pages.

 4 What do you really want?" let's talk.

 5          But right now what is needed is to get the

 6 production on line.

 7      MR. VELKEI:  I think the first objective is at

 8 least let's get Mr. Greenberg otherwise done.  Let us

 9 look at the issue.  Let us evaluate what's going on.

10 I mean, this is the first we're hearing of it.  And

11 we'll pick it up whenever the Court and

12 Mr. Strumwasser, their convenience --

13      THE COURT:  We can talk about it Thursday.  I

14 would also like to go through evidence on Thursday and

15 try and get as many things --

16      MR. VELKEI:  Sounds good.

17      MR. STRUMWASSER:  I gather we don't have a witness

18 on Monday; is that right?

19      MR. VELKEI:  We understood you needed more time.

20 I was actually concerned you weren't going to finish

21 today.  I don't know if you are, but we had scheduled

22 Mr. Greenberg to come back if it wasn't done.  That was

23 the witness we'd planned based upon our understanding.

24      THE COURT:  That's what I have written down.

25      MR. STRUMWASSER:  I don't think we're going to
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 1 have a problem with Mr. Greenberg.  I would like to

 2 propose that Monday afternoon we talk about exhibits.

 3 And also, I'd like to be here for the discussion about

 4 that motion that you had scheduled for Thursday.  So

 5 could we do those two things on Monday?

 6      THE COURT:  It's all right with me.

 7      MR. VELKEI:  I think that works.  Monday

 8 afternoon?  I think that works, gives us enough time to

 9 take a look.

10      THE COURT:  Sure.

11      MR. STRUMWASSER:  Okay.

12      MR. GEE:  If your Honor would like, also on

13 Thursday we could do exhibits for Monk because I think

14 Mr. Kent and I will be here.

15      THE COURT:  Okay.

16      MR. STRUMWASSER:  Okay, then.

17      CROSS-EXAMINATION BY MR. STRUMWASSER (Resumed)

18      MR. STRUMWASSER:  Q.  Hi, Mr. Greenberg.

19      A.  Hello.

20      Q.  Mr. Greenberg, on direct you testified that

21 the layoffs in 2006 were not done based on the

22 company's going in position regarding RIMS migration;

23 is that correct?

24      A.  Yes, the layoffs in 2006, which I wasn't

25 involved in, were not a result of the migration.
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 1      Q.  Okay.  Now, you are including, I take it, the

 2 600 -- are you aware that, in March of 2006, 600 people

 3 received layoff notices at Cypress?

 4      A.  I wasn't aware of the exact number.  I was

 5 aware of the layoffs in Cypress.

 6      Q.  I believe you testified that you were not

 7 involved in the decision to implement those layoffs,

 8 right?

 9      A.  Yes, that's correct.  I wasn't involved.

10      Q.  And you were not -- you had nothing to do with

11 who would be among the 600, correct?

12      A.  Correct.

13      Q.  So you really don't have any way of knowing

14 why those specific people were laid off, do you?

15      A.  No, I do not.

16      Q.  Now, you were aware, were you not, that since

17 the acquisition in '05, TriZetto has released a number

18 of upgrades to RIMS?

19      A.  I actually am not aware of the -- any specific

20 upgrades that have been to RIMS.

21      Q.  Are you aware that since 2005, United has not

22 purchased any of the upgrades TriZetto has issued?

23      A.  I do not know of all the different upgrades

24 that have been available.  The upgrades of RIMS which

25 is managing the platform as it is today is out of my
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 1 area of responsibility.

 2      Q.  You don't recall ever expressing a view on the

 3 obsolescence of the version of RIMS that PacifiCare

 4 had?

 5      A.  I don't -- can you re-ask the question?

 6      Q.  Sure.  And I will not even use the word

 7 "obsolescence."

 8      A.  Even better.

 9      Q.  You don't recall expressing concerns about the

10 fact that the version of RIMS that PacifiCare was

11 operating on was not the current version?

12      A.  Yes, I'm aware of that it's not on the -- it

13 hasn't been upgraded.

14          It's just -- you had asked specific upgrades

15 were available.  I don't know any of the details around

16 that, jus the general concept of upgrades.  So, yes, I

17 was aware of that.

18      Q.  You were aware that PacifiCare was not

19 operating the current release of RIMS at any time,

20 really, since 2006?

21      A.  I don't know what the current version is, but

22 I know that they hadn't upgraded to a version, the next

23 versus.  I'll not sure what the current version is.

24      Q.  So you are aware that, following 2005, there

25 were new versions, right, new releases?
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 1      A.  Yeah.  If there's an upgrade, I'm assuming

 2 there's different versions available.  Yes.

 3      Q.  Are you using the word "release" and "upgrade"

 4 differently?

 5      A.  Let me try to restate my answer, maybe.  So

 6 I'm aware the upgrade wasn't done.  I'm not aware of

 7 the specific content of what the upgrade is or what

 8 different upgrades are available or what the current --

 9 I believe the right word is -- the current level for

10 TriZetto is.  I am aware that the RIMS system wasn't

11 upgraded.

12      Q.  I don't want to freight this exchange with any

13 unintended consequences.  You are familiar with the

14 term "release" in the context of a software package,

15 right?

16      A.  Yes, I am.

17      Q.  And you are aware that PacifiCare was not

18 operating the current release of the RIMS software,

19 correct?

20      A.  Yes.

21      Q.  I'm going to show the witness a copy of 654 in

22 evidence, your Honor.

23          Do you recognize Exhibit 654?

24      A.  Yes, I do.

25      Q.  Who's Lynette Molloy?
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 1      A.  Lynette Molloy is a United employee who works

 2 for me.

 3      Q.  Was this a presentation that was given

 4 somebody?

 5      A.  This document and subsequent versions have

 6 been presented several times, so it's been in a variety

 7 of meetings.

 8      Q.  As best you know -- as best you can recall,

 9 now, to whom has this presentation or substantially

10 similar presentation been given?

11      A.  If we go with similar versions -- and the ones

12 that I recall have a bit more detail.  And those were

13 used to -- with the market leads around approving the

14 insurance product strategies, the RIMS migration

15 strategies.

16      Q.  Roughly when?

17      A.  Would have been in the early 2009 time frame .

18      Q.  Did you ever give any of the presentations

19 using this or substantially similar PowerPoint files?

20      A.  Typically Lynette, would provide the

21 presentation or give the presentation.

22      Q.  Turn if you would, please to 3952.

23          Under "Background" section, second bullet,

24 "Current version of QicLink on RIMS is outdated.  PHS

25 did not upgrade from the QicLink 3.10.70 platform in
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 1 2005 when planning began for PHS migration to UNET."

 2 Do you see that?

 3      A.  Yes, I do.

 4      Q.  This is now -- this bullet is referring to the

 5 planned platform migration of RIMS to UNET, right?

 6      A.  Can you repeat the question?

 7      Q.  The reference to "planning began for PHS

 8 migration to UNET" -- "in 2005" that was a then-planned

 9 platform migration, correct?

10      A.  Yes.  In 2005, the going in position was

11 migration to UNET.

12      Q.  They're saying that because of that plan to

13 migrate from RIMS to UNET, PacifiCare did not upgrade

14 the RIMS in 2005, direct?

15      A.  I understand how it could be read that way.  I

16 don't know that there was a direct link to that

17 migration strategy and the decision in 2005,

18 pre-acquisition close, to not upgrade QicLink.  So it's

19 just -- this is sort of a background statement in a

20 presentation focused on some of the product strategies

21 and what have you.

22          So I just never in my head tied directly the

23 PPO strategy as being the sole reason for the upgrade

24 not being made.  Initially I know it wasn't made.  But

25 I think it says it in the next bullet point that the
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 1 decision was made to extend the vendor support in lieu

 2 of the upgrade.

 3      Q.  Because RIMS was not upgraded, the version

 4 being used in 2009 by PacifiCare, at the time of this

 5 document, is outdated, correct?

 6      A.  It is not on the most recent release.

 7      Q.  "Outdated" do you disagree with that word?

 8      A.  No.  I mean, that's what the word said.

 9      Q.  Do you know who made the decision in '05 not

10 to upgrade RIMS?

11      A.  No, I do not.

12      Q.  When it was later decided in 2006 that the

13 company would no longer pursue a RIMS-to-UNET platform

14 migration, at that point, it was clear there would be

15 PPO business on RIMS for a number of years, correct?

16      A.  That is correct.

17      Q.  So did anybody say in 2006, "Well, wait a

18 second.  If we're not migrating off this platform, we

19 should revisit the TriZetto outmoded release question"?

20      A.  I believe there have been conversations around

21 the upgrade of RIMS over the course of time.  But

22 again, that decision is managed outside my

23 responsibility.

24          And my understanding, in terms of my

25 involvement, is that the decision to extend the
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 1 agreement rather than upgrade is what they did because

 2 that would allow us to continue operating RIMS in a

 3 healthy manner.

 4      Q.  And you in particular expressed concern about

 5 not upgrading RIMS, correct?

 6      A.  I don't recall specifically expressing concern

 7 over having to do the upgrade.  The fact that our

 8 contract support was expiring, that was a factor that

 9 needed to be considered.

10      Q.  To this day, RIMS has not been upgraded to the

11 current version, correct?

12      A.  Yes, to my knowledge.

13      Q.  You're still using 3.10.70, right?

14      A.  I'm assuming so, if that's what it was.  I

15 don't know the specifics.

16      Q.  Do you have a current estimate on when all

17 PacifiCare business will be off of RIMS?

18      A.  Yes, I do.

19      Q.  When?

20      A.  By December 31st, 2010.

21      Q.  Now, you said that they extended the vendor

22 support.  PacifiCare had difficulty getting that vendor

23 support extended for RIMS, right?

24      A.  I wasn't personally involved in the

25 negotiations.  To my knowledge, no, there weren't --
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 1      Q.  Are you aware that TriZetto initially told

 2 PacifiCare that it would not extend support of the

 3 outdated RIMS platform because the risks of maintaining

 4 the platform were too great?

 5      MR. VELKEI:  Assumes facts not in evidence.

 6      THE COURT:  Overruled.

 7      THE WITNESS:  Again, I haven't heard that.  I

 8 wasn't involved in the discussions.

 9      MR. STRUMWASSER:  Q.  Have you ever heard it said

10 that PacifiCare was the only licensee of RIMS that was

11 operating on that antiquated release?

12      A.  I may have.  I don't recall that specifically.

13      MR. STRUMWASSER:  Show the witness a copy of 655

14 in evidence, your Honor.

15      Q.  Mr. Greenberg, my questions concern the

16 attachments starting on 1628.  Have you seen that

17 attachment before?

18      A.  I believe I've seen some versions or like

19 presentations.  I'm not sure if it's this specific one.

20      Q.  So let's turn to 1630, second bullet, "PHS

21 elected to stay on the QicLink 3.10.70 platform in 2005

22 when planning began for PHS migration to UNET.  We

23 execute an amendment and maintenance agreement with

24 TriZetto to maintain support of this product.  This

25 agreement is effective through 3/31/2008."
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 1          Then on the fourth bullet, tells us that the

 2 version of QicLink -- well, trying to figure out a way

 3 to do this without garbling up the record.

 4          QicLink was dependant on Micro Focus and

 5 Liant, L-I-A-N-T, Relativity; is that correct?

 6      MR. VELKEI:  Objection, calls for speculation.

 7 This document that has been the subject of other

 8 examination it was prepared by the subject matter

 9 expert at the time related to RIMS.  I don't think

10 there's any foundation that Mr. Greenberg would have

11 any information to talk about the technical specifics

12 of the system.

13      THE COURT:  If you know.

14      THE WITNESS:  I do not know.

15      MR. STRUMWASSER:  Q.  Were you aware that, as the

16 fourth bullet says, that Micro Focus and

17 Liant/Relativity no longer supported the releases of

18 Micro Focus and the other package that PacifiCare was

19 operating on?

20      A.  No, I was not aware of that.

21      Q.  On 1632, first bullet, "QicLink is not a

22 long-term solution for UHG," do you see that?

23      A.  Yes, I do.

24      Q.  And at this time, in May of '08, there were at

25 least two upgrades to RIMS, 3.20 and 3.30 releases,
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 1 that United chose not the purchase, right?

 2      MR. VELKEI:  Calls for speculation, lacks

 3 foundation.  The document says what the document says.

 4      THE COURT:  If you know.

 5      THE WITNESS:  I don't know.

 6      MR. STRUMWASSER:  Q.  Were you aware, as is said

 7 that -- in the second bullet, that PacifiCare is the

 8 only client remaining on these software releases:

 9 QicLink 3.10.70, Micro Focus v2.0.11, and Relativity

10 4.21?

11      A.  I have no reason to doubt this is inaccurate.

12 I have no personal information on any of that.

13      Q.  Then the third bullet says, "We cannot

14 continue using the current versions of software beyond

15 2011 as they will definitely be shut down by the

16 vendors.  We need to migrate off the QicLink platform

17 and complete claims run out by 3/31/11 or make plans in

18 2009 to upgrade to more current releases."  You see

19 that, right?

20      A.  Yes, I do.

21      Q.  And at the time of these documents, this

22 document, rather, in mid '08, did you believe that it

23 was feasible to shut down RIMS by 3/31/11?

24      MR. VELKEI:  Objection, relevance.  I don't see

25 how this relates to the alleged violations.



12149

 1      THE COURT:  What's the relevancy?

 2      MR. STRUMWASSER:  I'm going to introduce a

 3 document in which he opines on that question.

 4      THE COURT:  That doesn't matter.  What's the

 5 relevancy?

 6      MR. STRUMWASSER:  The relevance is that it's

 7 evidence of Pacificare having taken -- and United on

 8 PacifiCare's behalf having taken undue risks with the

 9 stability of the RIMS platform.

10      THE COURT:  All right.  I'll allow it.

11      MR. VELKEI:  Just to close the loop, your Honor,

12 it's not at issue here about what is happening in 2011

13 regard to claims payment.

14      THE COURT:  Well, this is historical.  I'll allow

15 it.

16      MR. VELKEI:  Forgive me, your Honor.  It's

17 actually prospective.  He's now talking about 2011 and

18 are the claims going to be run out by March 31st, 2011

19 as opposed to talk about historical upgrades or --

20      THE COURT:  It's related to the history of the

21 matter.  I'm not going to make any findings on what

22 happens in 2011, but I think it's relevant in term of

23 its historical cover.

24      MR. STRUMWASSER:  Do you need the question read

25 back?
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 1      THE WITNESS:  I do, thank you.

 2          (Record read)

 3      THE WITNESS:  Difficult to recall what I thought

 4 in 2008, but by the fact that we have executed and will

 5 have met this without issue, I would assume that, yeah,

 6 I would have thought this was a feasible execution

 7 plan.

 8      MR. STRUMWASSER:  Showing the witness 656 in

 9 evidence, your Honor.

10      THE WITNESS:  Are we going back to 655 as well?

11      MR. STRUMWASSER:  I can't promise you.

12      THE WITNESS:  Not right at this second, though.

13      MR. STRUMWASSER:  Right.

14      THE WITNESS:  Okay.

15          Can I ask, is the attached presentation

16 similar to the last one?  Are we going through that one

17 as well, or are you focusing on the e-mail?

18      MR. STRUMWASSER:  Q.  We'll look at it.  But if

19 you'd like, we can talk about it, and then when we get

20 to the attachment, you can pause and look at it, or you

21 can just digest it all now, whatever you'd like.

22      A.  Just give me a brief moment to see what the

23 differences are.

24      Q.  Sure.

25      A.  Thank you.
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 1          Okay.

 2      Q.  So the bottom of the first page, we have an

 3 e-mail from you.  And you write, "I was aware that our

 4 current vendor contract expired then, but this is the

 5 first that I've heard that RIMS has 'to be shut down by

 6 2011, which is when the platform will reach end of life

 7 and all vendor support will cease.'"  Do you see that?

 8      A.  Yes, I do.

 9      Q.  Skipping to the next page, you write that this

10 statement has "serious business implications which have

11 not been fully contemplated and/or finalized."  Do you

12 see that?

13      A.  Yes, I do.

14      Q.  That was your opinion at the time, right?

15      A.  Yes.

16      Q.  Do you agree that, as of April of 2008, that

17 the serious business implications to which you refer

18 had not yet been contemplated or finalized?

19      MR. VELKEI:  Objection, vague.

20      THE COURT:  Do you understand?

21      THE WITNESS:  Yes, if I can answer with an

22 explanation.

23      THE COURT:  Certainly.

24      THE WITNESS:  So in 2008, at this time, we had a

25 general strategy that we were going to be moving -- it
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 1 was still the same strategy that really had been

 2 adopted in August of 2006.  We just shifted our focus

 3 to HMO.

 4          So the statement -- or requiring migration to

 5 be completed by 2010, there's a significant work effort

 6 associated with that.  And we just hadn't done that.

 7          So at the time I wrote this e-mail, the

 8 statement that we have to have the migration done by

 9 2010 did have serious business implications, which we

10 ultimately understood and executed.

11      Q.  But didn't as of the date of your e-mail?

12      MR. VELKEI:  Objection --

13      THE COURT:  Sustained.

14      MR. STRUMWASSER:  Q.  But you had not done so as

15 of the date of this e-mail, correct?

16      A.  No, we hadn't created a detailed execution

17 plan before we were planning to execute.

18      Q.  As of the date of this e-mail, you were not

19 sure that PacifiCare could commit to a 2011 -- March

20 31, 2011 termination, correct?

21      A.  Yes.  Well, I mean, making a statement in --

22 of that magnitude in terms of the date of migration I

23 wouldn't want to make just in response to an e-mail.  I

24 would want to make sure we go through the process to

25 build our plan and understand if that time line was
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 1 achievable.

 2      Q.  Let's look at the attachment 0209, Page 0209,

 3 if you would.  And I just have a question with regard

 4 to the second bullet.

 5      A.  Okay.  Yes?

 6      THE COURT:  Besides the grammar?

 7      MR. STRUMWASSER:  Q.  So the point here is you had

 8 this attachment at the time of your e-mail, correct?

 9      A.  Yes, I did.

10      Q.  So you were aware, were you not, that we are

11 the only customer left who uses these products,

12 correct?

13      A.  Yes, I would have been aware.

14      Q.  My question to you, Mr. Greenberg, is did you

15 have any concerns in 2008 that no other user of RIMS

16 and the other two products was using the version that

17 you were using?

18      A.  No, I did not.

19      Q.  Mr. Greenberg, you said that in August and

20 September of '06, after the decision was made not to do

21 a platform migration, that you shifted your focus to

22 HMO, correct?

23      A.  Yes.

24      Q.  Is it your testimony that the same resources

25 being used for the RIMS platform migration were then
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 1 used for the HMO migration?

 2      A.  I wouldn't -- I don't know that there was a

 3 hundred percent overlap or that they were all

 4 redeployed.  I would not be surprised to see resources

 5 who were working on that shift their focus and work on

 6 the HMO.

 7      Q.  I gathered from your comment that there was a

 8 significant redeployment of the very same resources

 9 from RIMS migration to NICE migration; is that correct?

10      A.  I don't recall how the resources were

11 redeployed.  When I referenced the shift in focus to

12 HMO, it was an overall shift.  We started looking at

13 building that product.  I honestly -- I don't know who

14 was working on RIMS and whether they were redeployed to

15 HMO or some other project.

16      Q.  Was it your testimony that the decision not to

17 do the platform migration for RIMS accelerated plans

18 for NICE migration?

19      A.  I don't recall testifying that that --

20      Q.  I thought you had.  But let's say independent

21 of that.

22      A.  Okay.

23      Q.  Is it the case that you believed that, by

24 freeing up resources from the RIMS platform migration,

25 you were able to move more quickly on HMO migration?
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 1      MR. VELKEI:  Objection, relevance.

 2      THE COURT:  Overruled.

 3      THE WITNESS:  So we didn't -- the decision to not

 4 pursue the RIMS migration strategy was -- the speed to

 5 which we did HMO was not included in that.  It was a

 6 specific decision around PPO.

 7          I don't -- I don't recall if the PPO resources

 8 were redeployed directly to the HMO project.

 9      MR. STRUMWASSER:  Q.  You've testified several

10 times, most recently just a moment ago, that, when you

11 did the decision in August of '08 -- of '06, rather, to

12 not do a platform migration, you shifted the focus to

13 HMO, right?

14      A.  That is correct.

15      Q.  What did you mean by shifting the focus?

16      A.  So in terms of our scope, prior to that

17 decision, we were pursuing front office integration,

18 HMO build and PPO build.  After that decision, front

19 office was no longer being pursued; PPO no longer

20 actively being pursued, only HMO was.

21          So that's what I meant.  In terms of the scope

22 of the migration program, all that was left was the HMO

23 build.  So that's what we shifted to.

24      Q.  Do you or do you not know -- I'm just not

25 clear on your testimony now.
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 1          Do you know whether the decision to abandon

 2 front office integration and to abandon or not actively

 3 pursue platform migration for RIMS made new resources

 4 previously not available to the HMO transition

 5 available to the HMO transition?

 6      A.  Yes.  By default, resources would have freed

 7 up.

 8      Q.  And they would have been moved over to HMO?

 9      A.  That's the part I'm just not clear on.  Really

10 it would be resource planning from a few years ago.

11 But, yes, resources would have been available.

12      Q.  So in the course of discussing this in August

13 '06 with the advisory council and maybe others, was

14 that a point in favor of your recommendation that was

15 being discussed?

16      A.  I don't recall us discussing that in the

17 context of making a decision around the PPO strategy.

18 But having more resources available to work on

19 something would always be a positive.

20      MR. STRUMWASSER:  Let me show the witness a copy

21 of 342 in evidence, your Honor.

22      THE WITNESS:  Just for, say, for review is, there

23 a specific area you want me to focus on?

24      MR. STRUMWASSER:  Let's just start, and you can

25 pause.  Okay?
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 1      Q.  Just in general, do you recognize this

 2 document?

 3      A.  Yes, I do.

 4      Q.  On 8492, your name appears on what is -- on

 5 the agenda.  Do you recall whether you attended this

 6 meeting on or about October 9, '07?

 7      A.  Other than it was the day before my birthday,

 8 so -- but, yeah, I am assuming I was there.

 9      Q.  Everybody would understood if you were

10 distracted.

11          8531.

12      A.  Okay.

13      Q.  Mr. Greenberg, what is being reintegrated?

14      A.  I was going to ask you the same --

15      Q.  That's not fair.  Reintegration -- I was

16 actually looking back at the agenda, trying to recall

17 who provided this update, just for some additional

18 context, but it's not on the agenda.  So.  I'm not sure

19 what's being reintegrated.

20      Q.  It's not a term you are familiar with?

21      A.  No.

22      Q.  You're not familiar with it in the context of

23 the PacifiCare reintegration, remigration?

24      A.  I attended the meeting, but I don't recall in

25 our vernacular that we used "reintegration."
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 1      Q.  On 8532, sir, the PHS Information Technology -

 2 Run Rate," "run rate" is a measure of synergies, right?

 3      A.  No.  I think of "run rate" as the sort of

 4 annual cost to do something.  So the run rate for the

 5 systems would be what it cost to run the systems.

 6      Q.  Annual or 18 months or not clear?

 7      A.  Usually it's preceded by a term to describe

 8 that.  Typically, I think of it in 12-month periods.

 9      Q.  The third first-level bullet, "2005 IT spend

10 was reduced after the UHG-PacifiCare announcement," do

11 you see that?

12      A.  Yes.

13      Q.  In the fourth bullet, "2006 and 2007 IT spend

14 was significantly limited given the desire to

15 immediately recognize synergies between the two

16 organizations," do you see that?

17      A.  Yes.

18      Q.  The next bullet says, "Unfortunately, plans to

19 migrate PacifiCare business off this platform have

20 slowed significantly."

21          So is it fair to say that, as of October '07,

22 you had more business on RIMS that you had expected to

23 have in, let's say, early 2006 at this point?

24      MR. VELKEI:  Calls for speculation, lacks

25 foundation.
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 1      THE COURT:  Did you understand the question?

 2      THE WITNESS:  I'd ask to have it repeated.

 3      THE COURT:  I think it was ambiguous.

 4      MR. STRUMWASSER:  Let me rework this, here.

 5      Q.  In 2006, the first half of 2006, you had a

 6 plan to migrate off of RIMS platform, right?

 7      A.  Early 2006?

 8      Q.  Early 2006.  Right.

 9      A.  Yes.

10      Q.  Then late 2006, you had a plan to migrate

11 business off of PacifiCare, right -- off of PLHIC,

12 rather, the voluntary migration of the business, right?

13      A.  Voluntary migration, which is the customer

14 elects to move, was enabled in -- I don't remember the

15 exact month, April or May of 2006.  And that has been

16 available -- was available up until we did the forced

17 migration in January 2010.

18      Q.  But the voluntary migration of business was to

19 critical to your recommendation in 2006 not to do

20 platform migration, right?

21      A.  No, I wouldn't say it was critical.

22      Q.  The fifth bullet here, "Unfortunately, plans

23 to migrate PacifiCare business off this program have

24 slowed significantly" --

25      THE COURT:  Platform.
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 1      MR. STRUMWASSER:  Q.  -- "platform have slowed

 2 significantly" -- thank you, your Honor -- do you agree

 3 that, as of October 9, 2007, the plans to migrate off

 4 of the PacifiCare platform had slowed from some earlier

 5 period?

 6      A.  This is -- I'm sorry.  This is from 2007,

 7 October 2007?

 8          Could I have the question read back to me,

 9 please?

10          (Record read)

11      THE WITNESS:  Difficult without the context of

12 what two periods they're talking about.  If you're

13 comparing to early 2006 and our original target dates

14 to be done by 2007, then, yes, we hadn't done that.

15 But again, we reset the expectation.  So I'm not sure

16 what this references.

17      MR. STRUMWASSER:  Q.  Okay.  The next bullet, "As

18 a result the legacy PacifiCare platform has not been

19 adequately maintained over the last two-plus years to

20 support ongoing operations, including regulatory

21 requirements," do you see that?

22      A.  Yes.

23      Q.  Do you agree with that statement as of the

24 date it was written?

25      MR. VELKEI:  Objection, vague as to what platform
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 1 is being referred to, calls for speculation.

 2      THE COURT:  Overruled.

 3      THE WITNESS:  I mean, I don't know what platform

 4 this is referencing.  I'm trying to look up above.  It

 5 isn't clear there either, but I hadn't heard -- I

 6 hadn't heard that.

 7      MR. STRUMWASSER:  Q.  Do you think that that is a

 8 fair comment, specifically with respect to maintenance

 9 of the RIMS system as of the date of this document?

10      A.  I don't have enough detailed personal

11 knowledge of how that platform was performing to agree

12 or disagree with it.

13      Q.  Fair enough.  Do you know who wrote this

14 chart, this slide?

15      A.  I don't.  I know it wasn't me.

16      Q.  Now, back in early 2006 when planning began to

17 migrate off of RIMS and onto UNET, was it your

18 understanding that United wanted to move to UNET

19 because of any performance issues with RIMS?

20      A.  No.  Well, in early 2006, I didn't participate

21 in those planning discussions.  So I don't know what

22 was -- what was the impetus for the strategy to move

23 RIMS to UNET.

24      Q.  Have you ever heard it said that United had

25 set aggressive timelines to complete the migration off
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 1 of RIMS?

 2      MR. VELKEI:  Vague as to time.

 3      MR. STRUMWASSER:  Has he ever?

 4      THE WITNESS:  I don't recall specifically, but I

 5 wouldn't -- someone may have used the word

 6 "aggressive," perhaps.

 7      MR. STRUMWASSER:  Exhibit 8- --

 8      THE COURT:  -- -02.

 9      MR. STRUMWASSER:  -- -02, thank you.

10          (Department's Exhibit 802 PAC0817175

11           marked for identification)

12      THE COURT:  802 is an e-mail with a top date of

13 May 7, 2007.

14      THE WITNESS:  Okay.

15      MR. STRUMWASSER:  Q.  You recognize this e-mail

16 chain?

17      A.  Now that I read it, yes.

18      Q.  Michael Burkhardt is sending you a fairly

19 detailed definition of "Keep The Lights On," right?

20      A.  Yes.

21      Q.  And that's the third page here, 7177?

22      A.  Yes.

23      Q.  And "Keep The Lights On" referred to a

24 strategy to spend just the minimum on PacifiCare legacy

25 systems, claims systems, on the assumption that the
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 1 business would be migrated off them in short order,

 2 correct?

 3      MR. VELKEI:  Do you have a particular date

 4 reference?

 5      THE COURT:  He's referencing the last page.

 6      THE WITNESS:  Are you reading from it?

 7      MR. STRUMWASSER:  Q.  I was referencing it.

 8      A.  So I'm sorry.  Could I have the question

 9 repeated?

10          (Record read)

11      MR. VELKEI:  Objection, misstates the document.

12      THE COURT:  Overruled.

13      THE WITNESS:  This is the definition of "Keep The

14 Lights On," so I would -- I mean, this is a better

15 description of what it is than -- I don't want to

16 nit-pick.  I mean, I think you were just trying to

17 summarize what it is.  But I think it's a good

18 definition of what the document is -- or what "Keep The

19 Lights On" are.

20      MR. STRUMWASSER:  Q.  In response to

21 Mr. Burkhardt's e-mail, you respond that, "A

22 significant deficiency in our current

23 program/organization is that we did not have a

24 dedicated UAT team for legacy PHS applications."  Do

25 you see that?
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 1      A.  Yes, I do.

 2      Q.  What's UAT?

 3      A.  User acceptance testing.

 4      Q.  It's a form of -- go ahead.

 5      A.  During the development lifecycle process,

 6 after the technology team has done their development or

 7 coding and their system testing, there's usually a

 8 group of business people who performing testing in a

 9 test environment.  We call that user acceptance

10 testing.

11      Q.  That's a standard practice in the industry?

12      A.  It's a standard practice at United.  I don't

13 know what our competitors do.  I would hope so.

14      Q.  Continuing, "On the UP side" -- and I'm

15 assuming that's not the upside but the United platform

16 side; is that right?

17      A.  Yes.

18      Q.  "On the UP side, Uniprise has a UAT group

19 under Todd Murr, but the same does not exist for PHS

20 apps."  Do you see that?

21      A.  Yes.

22      Q.  Who is Todd Murr, M-U-R-R?

23      A.  Todd's a United employee.  At the time, it

24 looks like he was running a user acceptance testing

25 group.  His role has change several times, but he's a
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 1 United employee.

 2      Q.  "With the interfaces we have we will need

 3 significant testing on both UP and PHS sides."  What

 4 interfaces are you referring to?

 5      A.  Again, three and a half years ago -- but I

 6 believe where we were in the process, this was around

 7 the interfaces that would be required in support of the

 8 work package approach.

 9      Q.  So while there was a dedicated UAT group under

10 Mr. Murr for United platforms, there was not one for

11 the PacifiCare applications, right?

12      A.  At the time, that's correct.

13      Q.  And this e-mail string started with a

14 discussion of the KTLO definition, correct?

15      A.  Yes.

16      Q.  Is that a fair inference, that you believed

17 that the lack of a dedicated UAT group was at least in

18 part due to the Keep The Lights On strategy?

19      A.  No.  And actually, as I read through this, I

20 think it was the same audience of individuals I wanted

21 to address the UAT issue with, so I just responded to

22 that e-mail.  That the UAT -- it doesn't make sense

23 when talking about interfaces that the UAT group would

24 apply to the KTLO.

25      MR. STRUMWASSER:  If you wanted to break, this
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 1 isn't a bad time.

 2      THE COURT:  All right.

 3          (Recess taken)

 4      MR. STRUMWASSER:  I'm going to show the witness a

 5 copy of 5265, your Honor.

 6      THE WITNESS:  Mr. Strumwasser, do you want me to

 7 review the whole thing or --

 8      MR. STRUMWASSER:  Whatever you're comfortable

 9 with.  But I will renew my offer that, if at any time

10 you want to pause, you're not losing any opportunities

11 to review later.

12      THE COURT:  Are you going to point him to

13 something in particular?

14      MR. STRUMWASSER:  I don't think so.  But let's

15 just proceed, if it's all right with you.

16      THE COURT:  He seems to be able to do that.

17      Q.  Mr. Greenberg, you're familiar with this

18 document, right?

19      A.  I'm familiar with some of the iterations of

20 the document.  I wasn't under this distribution, so --

21      Q.  Right.  You reviewed it in draft form, right?

22      A.  Yeah.  It looked a little different, but yeah,

23 I think so.

24      Q.  So let's just tidy up that point.  Our next in

25 order, your Honor.
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 1      THE COURT:  803.

 2          (Department's Exhibit 803, PAC0189189

 3           marked for identification)

 4      THE COURT:  It's an e-mail with a top date of June

 5 27, 2007.

 6      MR. VELKEI:  Your Honor, we don't have an

 7 objection to removing the confidentiality.

 8      THE COURT:  All right.

 9      THE WITNESS:  Okay.

10      MR. STRUMWASSER:  Q.  You recognize 803, right?

11      A.  Yes.

12      Q.  So the bottom e-mail, Ms. Berkel is sending

13 you a copy of a starting point for the board

14 presentation, right?

15      A.  Yes.  It's not attached here.  I'm assuming it

16 was a prior version of this document.

17      Q.  Yes, okay.  Ms. Berkel asks if you have a copy

18 of the "FOI is dead" memo, right?

19      A.  Yes.

20      Q.  What is the "FOI is dead" memo?

21      A.  It is a memo that states that the front office

22 integration program is no long being pursued.

23      Q.  From whom to whom?

24      A.  I believe that would have been included in the

25 same -- the Schofield memo I referenced earlier.
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 1      Q.  So it's not the "Whoa Nellie" memo, right?

 2      A.  No.  "Whoa Nellie" was more of an informal

 3 e-mail.

 4      Q.  Ms. Berkel also asks you for the broker survey

 5 results which you send her on the first page of 803,

 6 right?

 7      A.  Yes.

 8      Q.  Did you have some involvement with the broker

 9 survey results?

10      A.  The only involvement I had was I received

11 these -- and this is just cut and paste from a

12 presentation.  I received these from someone in the

13 west region.  So I didn't participate in the actual

14 survey in any way, shape, or form.

15      Q.  You don't recall who sent it to you?

16      A.  I think it said in here.

17      Q.  Let me give you a hint.  I think I found it,

18 middle of the first page.  Ms. Berkel says, "Looking

19 for the Frey survey that I sent you...."

20      A.  So these were results that I got from Sue that

21 I'm resending to Sue, Ms. Berkel.

22      Q.  Why is she calling it the Frey survey?

23      A.  Where does it say the Frey survey?

24      THE COURT:  Near the line here (indicating).

25      THE WITNESS:  Thank you.
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 1          Oh, "Frey" spelled that way would have been

 2 James Frey, who is the CEO of California PacifiCare.

 3      MR. STRUMWASSER:  Q.  I'm assuming that, too, but

 4 I'm wondering, do you know why this survey -- why is

 5 the survey named after him?

 6      A.  I can't speculate.

 7      Q.  You don't know whether he commissioned it or

 8 spoke about it or anything?

 9      A.  No, I don't.

10      Q.  Do you know why Ms. Berkel initially sent you

11 this document, the survey results?

12      A.  Yes.  They were incorporated into a

13 presentation I was using to -- around the work package

14 approach.

15      Q.  What was the gist of the presentation?

16      A.  The primary objective of the presentation was

17 around -- describing the work package approach, gaining

18 approval on that.  I believe the survey results were

19 just incorporated in as some background information on

20 PacifiCare and the current, sort of, climate from the

21 market perspective.

22      Q.  So is it fair to say that the survey results

23 were thought by you and Ms. Berkel to be additional

24 support for undertaking the work packages at issue?

25      A.  I'd have to see how -- the context of the
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 1 document.  I'm not sure if it was to provide background

 2 just in general or, you know, work package in theory

 3 would improve the broker and employer experience, so

 4 perhaps it would have a positive result.

 5      Q.  Do you know which work packages were at issue

 6 here?

 7      A.  I'd have to see -- there were many work

 8 package presentations.  I would have to see which

 9 specific one.

10      Q.  Let's go back to 5265.  In this version, 5265,

11 did you assist Ms. Berkel in drafting either this

12 version or any prior version?

13      A.  I didn't assist her in the sense that we met

14 and then the document was developed.  I saw the

15 document.  I don't recall offhand if I provided direct

16 feedback or not.

17          If I had, that's what it would have been; it

18 would have been contributing my opinion.

19      Q.  As best you recall, did you write any portion

20 of it or, that is to say, write any text that became a

21 part of this?

22      A.  Not that I recall.

23      Q.  What was the sum and substance of your

24 feedback to Ms. Berkel?

25      MR. VELKEI:  Objection, vague.
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 1      THE COURT:  If you know.

 2      THE WITNESS:  I mean, I believe I would have

 3 provided her the information she asked for.  I don't

 4 recall other specifics.

 5      MR. STRUMWASSER:  Q.  Did you express to her at

 6 any time any either agreement or disagreement with all

 7 or part of these points that are found in 5265?  And by

 8 that I include earlier or later versions that you may

 9 have seen.

10      A.  I don't recall.  Ms. Berkel was a senior

11 leader within the organization, someone I respected.

12 So I may have provided her some feedback but nothing

13 that would have said I disagreed.

14      Q.  So as well as you recall, there was nothing in

15 here that you disagreed with to her?

16      A.  I haven't gone through it in great detail, so

17 I'd have to go over every section to see.  But I don't

18 recall offhand saying, "Ms. Berkel, I disagree with the

19 memo" or "with the document."

20      Q.  Or with a point in it?

21      A.  Yeah.

22      Q.  We may have to ask you to do that.  But let's

23 take a look at a couple of pages here.

24          1939 under "Due Diligence Gaps Impacted The

25 Going In Position," do you see that?
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 1      A.  Yes.

 2      Q.  The third bullet, "Prior UHC acquisitions had

 3 not been integrated or migrated."  To the best of your

 4 knowledge was that true?

 5      A.  It's hard for me to answer that going back to

 6 what it was in July 2007.  We've had many migrations

 7 completed now, so in hindsight, I know migrations have

 8 been completed.  Outside of PacifiCare, I don't know

 9 the specific dates of those.  So I don't know if that

10 was an accurate statement -- or if I would have agreed

11 or disagreed at that point in time.

12      Q.  But sitting here today, you can't name another

13 acquired company that United integrated before the

14 PacifiCare acquisition, correct?

15      A.  Not off the top of my head because of my focus

16 on PacifiCare.  But that doesn't mean there haven't

17 been.  There's a variety of acquisitions that have been

18 completed.

19      Q.  Continuing in the same bullet, "Facing this

20 brutal fact should have led to different conclusions

21 about" -- and there are two sub-bullets, right?

22      A.  Yes.

23      Q.  First, "Cost of migrating PacifiCare's single

24 operating platform onto UHC, Ovations, SCS, and

25 pharmacy benefit management platforms was not
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 1 adequately estimated over the first five years nor were

 2 capital and resources adequately set aside for

 3 migration."

 4          Is there anything in that bullet, that first

 5 bullet, that you disagree with today?

 6      A.  The single operating platform, I'm not sure

 7 what that references because there was NICE, RIMS,

 8 ILIAD, PDV for the dental-vision.  So I'm not sure what

 9 that references.

10      Q.  Would you agree that, specifically with

11 respect to RIMS, that migrating its functionality into

12 United platforms was not adequately estimated over the

13 first five years at the time of the acquisition?

14      MR. VELKEI:  Objection, vague.

15      THE COURT:  Did you understand the question?

16      THE WITNESS:  Can you explain -- the five years,

17 the --

18      MR. STRUMWASSER:  Q.  I understand the five years

19 to mean the first five years after the acquisition.  Do

20 you have a different reading?

21      A.  It was not estimated over the -- the only

22 reason I'm slightly confused is because this was two

23 years after the acquisition, and it's talking about

24 five years.

25      Q.  Let's pause for a second to recall what this
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 1 is.  This document is a lessons-learned kind of

 2 document prepared, right, for the board; isn't that

 3 correct?

 4      A.  Yeah.  I mean, it's Ms. Berkel's perspective.

 5      Q.  So would you agree that, in that context, the

 6 first five years was probably the five years of the

 7 first five years after the acquisition?

 8      A.  Okay, yes.

 9      Q.  And then just with respect to RIMS, would you

10 agree that the cost of migrating RIMS into United

11 platforms was not adequately estimated over the first

12 five years, that is to say, was not adequately

13 estimated at the time of acquisition?

14      A.  Wasn't -- because I wasn't involved in the due

15 diligence process, I don't know what it was estimated

16 at at the time of acquisition.  Ms. Berkel had, in her

17 role as CFO -- I think is what it was at the time of

18 acquisition -- was privy to a lot of information that I

19 wasn't.

20      Q.  So is it fair to say that you really don't

21 have a basis for -- you know, whether the cost of

22 migrating PacifiCare's single operating platform

23 bullet, you have no basis for either agreeing or

24 disagreeing with that bullet?

25      A.  Yeah, I -- I am not clear on what Ms. Berkel
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 1 was specifically referencing.

 2      Q.  With respect to the second bullet, "Lofty

 3 goals that PHS will be migrated in 2007 and that

 4 United's technology would benefit members, employers

 5 and providers were broadly communicated without

 6 adequate capital and resource planning," do you see

 7 that?

 8      A.  I do.

 9      Q.  Which platforms of PHS were initially planned

10 to be migrated in 2007?

11      A.  I believe initially in 2006, it was NICE, RIMS

12 and ILIAD were planned in 2007.

13      Q.  Do you agree that those were lofty goals when

14 they were adopted?

15      A.  I don't know about the term "lofty."  I mean,

16 I -- I trust that the executives who made that decision

17 or strategy felt that it was a realistic goal.

18      Q.  Do you think it was a realistic goal?

19      MR. VELKEI:  Objection, calls for speculation.

20      THE COURT:  Well, you're asking his opinion.  I'm

21 not sure what value that has.  I'll sustain the

22 objection.

23      MR. STRUMWASSER:  Q.  You don't recall having

24 given Ms. Berkel any opinion on either of those two

25 bullets?
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 1      A.  No, I do not.

 2      Q.  Let's go to 1942.  Under the January 2006

 3 entry, we have the phrase in quotes, "We integrate

 4 well."  And under that it says, quote, "Lofty goals,"

 5 and the third bullet, "Migrate platforms off RIMS by

 6 April 1, 2007."  Do you see that?

 7      A.  Yes, I do.

 8      Q.  Do you believe that the company's goal to

 9 migrate off of RIMS in 2007 was lofty?

10      A.  No.  I mean, at the time that was developed, I

11 mean -- again, it was a target date.  It didn't -- in

12 retrospect, with five years and knowing what happened

13 and we didn't go down that path, you know -- at the

14 time that that strategy was set forth, it seemed like a

15 realistic goal.

16      Q.  Did you communicate to Ms. Berkel any

17 disagreement with that January '06 entry?

18      A.  Not that I recall.

19      Q.  Back to 1939, under "Integration, Speed,

20 Savings, Quality - Pick Two.  We Missed on Quality."

21 Do you see that?

22      A.  Yes, I do.

23      Q.  Third bullet, "PacifiCare management teams

24 were not included in detailed review of integration

25 work plans across all segments," did you ever hear this
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 1 complaint anywhere other than in this document or its

 2 prior drafts?

 3      A.  I would have read it here.  I don't recall --

 4 it's talking about integration work plans across all

 5 segments.  So, again, it's tough because people use

 6 that term so loosely.  But if they were truly

 7 integration plans, I wouldn't have been included in

 8 that either.

 9      Q.  So far as you know, were -- was Ms. Berkel --

10 did Ms. Berkel have a basis to conclude that all

11 management teams were not at appropriately included in

12 detailed review of all integration work plans.

13      MR. VELKEI:  Objection, calls for speculation.

14      THE COURT:  If you know.  I don't know how you

15 could.

16      THE WITNESS:  No, I don't know.

17      MR. STRUMWASSER:  Q.  Fourth bullet, "A full

18 inventory of each function's accountabilities was not

19 defined prior to work redirection," do you see that?

20      A.  Yes, I do.

21      Q.  Mr. Greenberg, did you ever see a full

22 inventory of each function's accountabilities that was

23 date from prior to work redirection?

24      MR. VELKEI:  Objection, vague.

25      THE COURT:  Do you understand the question?
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 1      THE WITNESS:  No.

 2          Could you repeat the question?

 3      MR. STRUMWASSER:  Q.  What do you understand this

 4 bullet to mean, "A full inventory of each function's

 5 accountabilities was not defined prior to work

 6 redirection"?

 7      A.  So if I read the full bullet and sub-bullets

 8 in context, this is around the existing business

 9 process.  And so, again, that was the -- more on the

10 integration side.  It talks about routine processes, et

11 cetera.  So I wouldn't have been involved in that.  So

12 I don't have a perspective on that.

13      Q.  Well, do you agree that, if you're going to

14 migrate, oh, let's say, claims processes, that a full

15 inventory of its accountabilities is required before

16 you redirect those functions?

17      A.  No, not necessarily.  So if we talk about RIMS

18 PPO strategy at the time, replicating that product on

19 United platform, we would have wanted to understand the

20 product attributes.  But the claims processes would now

21 be run on United platform, not RIMS.

22          So you wouldn't necessarily -- you wouldn't

23 be -- I'm assuming "process" here is business process,

24 when I think of process.  So you wouldn't need to

25 replicate that because you'd be using the new process
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 1 associated with the target platform.

 2      Q.  You don't have any concern that you need to

 3 understand fully the existing processes before you can

 4 assume that the new processes will be able to adapt to

 5 the new platform?

 6      A.  So we would absolutely make sure that the

 7 product -- the claims associated with the product work

 8 appropriately on the new platform.

 9          I'm just -- if there's a broken process on the

10 existing platform, which I wouldn't know about, the

11 actual movement to the new platform may solve that if

12 it's not a broken process there.

13      Q.  Would you agree that functional

14 accountabilities is something that's derived in the

15 detailed business requirements?

16      A.  No.

17      Q.  In that same bullet, "In the end, in the name

18 of synergies, it was speed to move then clean which is

19 still in process," do you see that?

20      A.  Yes, I see it.

21      Q.  Do you understand what Ms. Berkel is saying

22 there?

23      MR. VELKEI:  Objection, irrelevant.  Your Honor, I

24 mean, Mr. Strumwasser spent two days asking Ms. Berkel

25 herself what she meant by that.  I don't see what
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 1 Mr. Greenberg's interpretation of that sentence -- how

 2 that's relevant.

 3      MR. STRUMWASSER:  Mr. Greenberg collaborated with

 4 her on it.  Ms. Berkel has disclaimed a portion of the

 5 words that are in the document.  And I want to know

 6 whether he knows what she was attempting to communicate

 7 at the time from his --

 8      THE COURT:  I don't think the evidence is that he

 9 collaborated on this at all.  I'm going to sustain the

10 objection.

11      MR. VELKEI:  Thank you, your Honor.

12      MR. STRUMWASSER:  Q.  Mr. Greenberg, did you ever

13 hear the phrase within United, "fall forward"?

14      A.  I've heard those words before, yes.

15      Q.  What do they refer to?

16      A.  Just those two words?  I mean, I see someone

17 falling forward, so moving forward -- I don't know.  I

18 need more context.

19      Q.  But you've heard the phrase, the two words

20 used together, "fall forward," right?

21      A.  Yes.

22      Q.  Have you heard the phrase "80 percent

23 solution"?

24      A.  I've heard the words "80 percent solution."

25 It's like picking two words.  I have heard the words



12181

 1 "80 percent" and "solution" before.  Is it in this

 2 document?

 3      Q.  No.

 4      A.  Okay.

 5      Q.  So have you heard it used in -- at United in

 6 the context of United migration or integration

 7 activities?

 8      MR. VELKEI:  Are you talking about the 80 percent

 9 solution or fall forward?

10      MR. STRUMWASSER:  80 percent.

11      THE WITNESS:  Not that I recall.

12      MR. STRUMWASSER:  Q.  On Page 1946, another good

13 year, we have an item in the fall of '06, "Front Office

14 Integration killed in lieu of overall migration to be

15 delivered in 2007," do you see that?

16      A.  Yes.

17      Q.  Do you know what that refers to?

18      A.  Yes.  I believe that it refers to the decision

19 to stop the front office program that -- in the August

20 '06 recommendation that --

21      Q.  Was that decision based on an assumption

22 that there would be migration that was going to be

23 delivered in 2007?

24      A.  Yes.  So at the time the decision -- the front

25 office solution, because it was more complex, was going
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 1 to be delivered later, it was a short-term strategy

 2 before the HMO solution was built on United platform.

 3          And the reason we canceled is that it was not

 4 going to be delivered far in front of that HMO

 5 solution, so, yes.

 6      Q.  I want to go back to this question about fall

 7 forward for a second.  Have you ever heard that there

 8 was a philosophy or policy among organizations within

 9 United to, in lieu of planning and adequate testing,

10 implement and simply, when one fell down, dust one's

11 self off and keep on moving forward?  Have you ever

12 heard that that was a management philosophy for, let's

13 say, the IT people?

14      A.  No, I have not.

15      Q.  I have some questions for you about 5395, the

16 Whoa Nellie memo.  Have you got your copy there?

17      MR. STRUMWASSER:  Q.  Mr. Greenberg, at the end of

18 the first full paragraph of 5395, you say, "I am

19 forwarding -- you say to Mr. McMahon, "I am forwarding

20 you the e-mail I sent to Diane on Friday."  Do you see

21 that?

22      A.  Yes.

23      Q.  And then there was a separate attachment.

24 You're referring there to a separate document, not to

25 any text that's embedded in 5395, right?
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 1      A.  That would have been -- I think I actually

 2 would have cut and past the same e-mail to Diane and

 3 just forwarded it on to Dirk.

 4      Q.  So it's that text that follows?

 5      A.  Yes.  It would have likely started with, "The

 6 overall technology...."  And the top two paragraphs are

 7 the intro that I wrote on top of that.

 8      Q.  So as far as you know, the entirety of the

 9 thing you were forwarding to Mr. McMahon is in these

10 three pages, right?

11      A.  Yes.

12      Q.  You say at the beginning of the first

13 paragraph, "Diane asked me to forward you" -- "asked me

14 to forward you some thoughts/comments confidentially."

15 Do you see that?

16      A.  Yes.

17      Q.  This is a June 6th e-mail.  When did you first

18 give Ms. Schofield these thoughts, roughly?

19      A.  In a single e-mail, sounds like it was the

20 Friday before.  Diane is my manager.  I would have had

21 conversations with her on a very regular basis about

22 the program and any concerns I have as her being my

23 direct supervisor.

24      Q.  So when did you first express to her as, best

25 you can recall, reservations or concerns that you had
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 1 about the platform migration from RIMS to UNET?

 2      A.  I don't recall.

 3      Q.  Would it have been weeks before, months

 4 before?  Was it a concern you had from the day you

 5 started?

 6      A.  It wouldn't have been from the day I started.

 7 It would have been after I had the opportunity to

 8 better understand the work.  So it was likely sometime

 9 between, you know, February and June of 2006.

10      Q.  So you actually -- expressed to Ms. Schofield

11 your thoughts.  Can you summarize what you told her?

12      A.  So, summarize the e-mail?

13      Q.  No, no.  The conversations that preceded.  I

14 assume -- this is a fully formed essay here.  I assume

15 that your communications started with something less

16 detailed and definitive; is that right?

17      A.  I would assume so.

18      Q.  Can you recall the evolution of your concerns

19 as you expressed them to Ms. Schofield?

20      A.  No, I can't.

21      Q.  Do you recall, as best you can recall, what

22 her initial reactions were when you communicated them

23 to her orally?

24      MR. VELKEI:  Objection, relevance.

25      THE COURT:  I'll allow it.
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 1      THE WITNESS:  I don't recall her verbal reaction

 2 to my verbal communication.

 3      MR. STRUMWASSER:  Q.  Do you recall whether she

 4 was surprised to hear your concerns?

 5      A.  I don't recall if she was surprised.

 6      Q.  Do you recall whether she had expressed any

 7 feeling that she had the same concerns?

 8      MR. VELKEI:  Asked and answered.

 9      THE COURT:  Overruled.

10      THE WITNESS:  Ms. Schofield was not as involved in

11 the day-to-day program.  She managed many programs.  So

12 she relied on me to provide her that type of feedback.

13          So we would have had discussions about it.

14 She would have asked me questions and given her

15 perspective.  But the fact that she asked me to forward

16 what I sent to her to Dirk indicates to me that she at

17 least felt my concerns were warranted enough that they

18 needed to be passed to Mr. McMahon.

19      Q.  Do you know whether she had previously

20 expressed any such concerns to Mr. McMahon?

21      A.  I do not know.

22      Q.  She never said, you know, "I told Dirk the

23 same thing and I'm glad you wrote it down," nothing

24 like that?

25      A.  She may have.  I just don't know.
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 1      Q.  Did she tell you why she herself didn't

 2 forward the concerns to Mr. McMahon?

 3      A.  Meaning just forward the e-mail on to her?

 4      Q.  Yeah.

 5      A.  No, but it's not uncommon for -- if I document

 6 something that she just asked me to send it on with --

 7 it probably -- likely, actually, I would think it was

 8 because she would want me to preface it with a couple

 9 of comments as to why I developed it and then send it

10 on to Dirk, which is what I did.

11      Q.  Prior to sending this communication to

12 Mr. McMahon, had you encountered any resistance within

13 the organization to the views you express in 5395?

14      A.  I don't -- I don't recall resistance per se.

15 One, I think this was -- I mean, because we were

16 essentially -- or at least partially questioning the

17 strategy, it likely wasn't something I was screaming at

18 the top of the rooftops.

19          But I do recall -- and I don't know if it was

20 prior to this memo, but at certain points it was just

21 the natural process of discussing the strategy.  There

22 were just concerns that we're changing the strategy.

23      Q.  We know that some of those concerns came from

24 product, right?

25      A.  They gave some feedback, yes.
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 1      Q.  They gave you adverse feedback, right?

 2      A.  I don't know that it was adverse.  They gave

 3 feedback, questioning whether or not it was the right

 4 strategy and provided input into the process.

 5      Q.  First page, second to last paragraph, "Product

 6 is taking a hard line on this and not considering any

 7 sort of evaluation of alternate options."

 8          Would you agree that product was giving you

 9 push back on your proposal?

10      A.  Yes.

11      Q.  So 5395 represents an escalation of your

12 concerns, right?

13      A.  Yes.

14      Q.  And not just escalation to your boss but to

15 your boss's boss, right?

16      A.  Yes, she asked me to forward it to Dirk.

17      Q.  Did she tell you why it is she thought that

18 escalation was necessary?

19      A.  Mr. McMahon was taking on a larger role in

20 the -- in the PacifiCare program.  And so because he

21 was going to be playing that larger role, she wanted me

22 to provide that perspective to him.

23      Q.  So far as you know, following the June 6th

24 transmission of this e-mail, what did Mr. McMahon do

25 immediately after that?
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 1      A.  I don't recall.

 2      Q.  So far as you recall, is everybody to whom you

 3 sent this e-mail listed on the document on the first

 4 page?

 5      A.  Yes, as far as I can remember.

 6      Q.  Do you know whether anybody else gave

 7 Mr. McMahon their own views on the subject of this

 8 e-mail, either supporting or disagreeing?

 9      A.  I do not know.

10      Q.  In the second paragraph, you seem to express

11 three high-level concerns: first, the high cost;

12 second, short time frame; and third complexity and

13 interdependencies.  Is that fair?

14      A.  Yes, yes.

15      Q.  And then in the third paragraph, you add

16 concerns about limited subject matter expertise, right?

17      A.  Yes.

18      Q.  Now, the subject here is whether to continue

19 the planned platform migration from RIMS, correct?

20      A.  I'm sorry.  Can you repeat the question?

21      Q.  Yeah.  The subject of this whole memo is

22 whether to continue the planned platform migration from

23 RIMS to UNET, correct?

24      A.  That's a key component.  I also talk about the

25 front office solution as well.  It has a whole section
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 1 dedicated to that as well.  So the PPO product strategy

 2 is definitely addressed, but there are other things

 3 addressed as well.

 4      Q.  So is it fair to read the third paragraph as

 5 expressing concerns about the subject matter expertise

 6 necessary to execute the platform migration from RIMS

 7 to UNET?

 8      A.  Actually, in that paragraph -- it's

 9 associated -- one of the areas associated to it is the

10 PPO migration.  But you'll see the reference the

11 resource strain or concern about the expertise

12 references UPCT?

13      Q.  Yes.

14      A.  That's the platform conversion tools which are

15 used for not only RIMS by NICE and ILIAD as well.

16      Q.  So you're concerned about whether you have

17 enough subject matter expertise in the tools that would

18 be required to migrate from RIMS to UNET; is that

19 right?

20      A.  It's a specific set of tools, United platform

21 conversion tools.  It's not a generic term.  It's a

22 specific set of tools.

23          So this was a matter of trying to get more

24 staffing on that specific topic.

25      Q.  But it's in order to be able to use those
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 1 tools for the RIMS migration, right?

 2      A.  RIMS and ILIAD and NICE.

 3      Q.  And that would be consistent with your

 4 comments about there being too many critical paths and

 5 interdependencies all drawing on the same queues,

 6 right?

 7      A.  No, those are two different statements to me.

 8      Q.  Well, the problem you're having with enough

 9 subject matter experts for UPCT is that you had limited

10 subject matter in these areas, and I take it that means

11 UPCT for RIMS, ILIAD and NICE, right?

12      A.  Mm-hmm.

13      THE COURT:  Is that a "yes"?

14      THE WITNESS:  Yes.

15      MR. STRUMWASSER:  Q.  And then you are concerned

16 because, if the ball gets dropped on those migrations,

17 there are so many critical path items and

18 interdependencies hitting the same queue that the

19 entire program comes to a screeching halt, right?

20      A.  No.  Again, I think those are two separate and

21 distinct issues, that UPCT was resources specifically

22 to -- and business analysts, to document requirements

23 to migrate customer and member data from one platform

24 to another.

25          The other sort of overarching discussion about
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 1 technology and queues is beyond just the migration.

 2 It's also front office, the front office program as

 3 well.

 4      Q.  So you have both subject matter expertise

 5 concern and then you have a concern about the

 6 complexity and interdependencies of the migration

 7 issue, right, migration project, I guess I should say?

 8      A.  The subject matter expert -- or resource

 9 availability is in one specific area.  And then the

10 concern around the interdependencies was across the

11 whole program.

12      Q.  Okay.  And by hitting same queues, you're

13 talking about the queues from which the technical

14 people take their assignments, right?

15      A.  No.  Queues are in reference -- we call queues

16 system queues.  So these are the IT applications that

17 need to be changed.

18      Q.  So like RIMS queues and NICE queues?

19      A.  Those are systems.  But here we'd be talking

20 on the United platform side, so ACIS, PRIME, other

21 acronyms on the United side.

22      Q.  So your concern is that by adding the PHS

23 platforms to the United -- excuse me -- the PHS

24 workload to the United platforms, you are introducing

25 additional work and interdependencies in those very
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 1 same queues, right?

 2      A.  When you say "PHS workload" --

 3      Q.  I'm talking about from RIMS, NICE, ILIAD.

 4      A.  So, yes, there's work as a result of the PHS

 5 migration program that needs to be done on the United

 6 side.

 7      Q.  You're afraid that adding that increment of

 8 work to those existing queues has the potential to

 9 bring the entire program to a screeching halt; is that

10 right?  I'm at the end of the fourth paragraph there.

11      A.  Let me read the whole paragraph, please.

12      Q.  Sure.

13      A.  So the commentary is that we have PHS work

14 that needs to be done on the United side.

15          And then my comments are around other work

16 outside of PHS also being done in those same systems.

17 And if we are unable to -- we have to change ACIS,

18 PRIME, CES, all of the different systems.  If one of

19 them can't deliver, then the program would have an

20 issue.

21      Q.  If the PHS migration changes caused a failure

22 of one kind or another in the United platform, then

23 that would not only affect the PHS work but might

24 affect the existing United work?  Is that what you're

25 saying?
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 1      A.  No.  What I was saying is that -- and this is

 2 just -- so there's systems that have to be worked on.

 3 There's PHS work going in.  There's United work going

 4 in.  And if one aspect of -- and there's many systems.

 5          If one aspect of those many systems related to

 6 the PHS program doesn't get in, then the PHS program

 7 has an issue.  If the PHS program isn't delivered, that

 8 doesn't affect the other programs.

 9      Q.  So the entire program that comes to a

10 screeching halt is the PHS program?

11      A.  Yes, in the current strategy where there were

12 dependencies.

13      Q.  Okay.  Now, as I understand your testimony

14 yesterday was that the costs that concerned you were

15 was the 5- to $6 million development costs for

16 migration; is that right?

17      A.  I understand the reference to the 5- to

18 6 million, but the concern -- what concern?

19      Q.  You said that one of the reasons why you made

20 the recommendation that you have in 5395 is because

21 this cost was not justified, given the other

22 circumstances you pointed to, right?

23      A.  5395, I wouldn't -- this was a recommendation

24 to reevaluate.  This wasn't a recommendation

25 necessarily to change the direction yet.
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 1          The recommendation to change and the 5- or

 2 $6 million is in the August 2006 recommendation.

 3      Q.  Then am I correct that the 5- to $6 million

 4 was the cost that concerned you that led you to make

 5 your recommendation in August?

 6      A.  The 5- to $6 million was one of the

 7 contributing factors around the PPO recommendation made

 8 in August.

 9      Q.  Now, the thing that strikes me about that is

10 5- to $6 million is a pretty small number for United,

11 isn't it, for the United IT?

12      A.  No.  I consider 5- to $6 million a significant

13 investment.

14      Q.  You say in the fifth paragraph, you're

15 describing the developing business requirements for

16 approximately $75 million, right?

17      A.  Yes.

18      Q.  Would you agree that, at this stage of a

19 project's definition, 5- or $6 million is on the order

20 of magnitude of an estimation error for the whole

21 project?

22      A.  No.

23      Q.  Now, in the second to last paragraph on the

24 first page, you recount that PacifiCare had committed

25 to its regulators that it would continue to write
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 1 through PHS companies for four years after the

 2 acquisition, correct?

 3      A.  I'm sorry.  I lost my place.  Where were you

 4 reading from?

 5      Q.  Right under word "product."

 6      A.  Oh, I see.

 7      Q.  You say that PacifiCare had committed to its

 8 regulators that it would continue to write through PHS

 9 for four years after the acquisition, right?

10      A.  Yes, that was the definition I had been

11 provided.

12      Q.  You say that product was taking a hard line on

13 any sort of evaluation of alternate options.  The

14 alternate options you're talking about involve moving

15 members out of PHS and into United, right?

16      A.  No, not necessarily.  There's two options, I

17 think.  The one that was ultimately adopted, which was

18 to maintain the -- adopted in the recommendation, which

19 was to maintain the PacifiCare license but use the

20 UnitedHealthcare COC thereby retaining the PHS company.

21 And then the other one I referenced later is the

22 voluntary migration, which would be movement from the

23 PHS to UHC, but that would have been in a voluntary

24 fashion.  So it would have been up to the customer to

25 elect to do that.
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 1      Q.  And what you testified is that the first of

 2 those two was what was decided upon in August and

 3 September of '06, right?

 4      A.  The first of those two being to file the UHC

 5 COC on the PLHIC license, yes, that was the

 6 recommendation that was approved but not executed.

 7      Q.  So that was my next point is that that never

 8 happened, right?

 9      A.  That is correct.

10      Q.  In fact, you did the second instead, the

11 voluntary migration to get people out of PacifiCare

12 Life and Health Insurance and into UHIC?

13      A.  The voluntary migration where the customer can

14 elect has been in place since April or May of 2006.

15 That was continued all the way through until the end of

16 2009.  And it wasn't until 2010, January of 2010, where

17 we started a more forced migration where the existing

18 product was no longer offered.

19      Q.  And you refused to renew?

20      A.  Pardon me?

21      Q.  You refused to renew in PLHIC, right?  The

22 company refused to renew PLHIC PPO policies starting in

23 2010, right?

24      A.  We filed with the Department a plan to

25 withdraw the PHS, the PLHIC PPO, and replace that with
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 1 the UHIC COC.  And that was approved.

 2      Q.  Would you agree, Mr. Greenberg, that moving

 3 people out of PLHIC would avoid the 5- to $6 million

 4 cost only if you completely depopulated PLHIC?

 5      MR. VELKEI:  Objection, vague.

 6      THE WITNESS:  I don't understand the question.

 7      MR. STRUMWASSER:  Q.  As long as it was a

 8 voluntary migration of people from PLHIC to UHIC, you

 9 wouldn't save the costs of operating RIMS unless you

10 got everybody out of PLHIC, correct?

11      A.  We could not achieve any -- I'm sorry.  Can

12 you restate the question?

13      Q.  I don't think there's anything fancy about it.

14 As long as you had some people still in PLHIC using

15 RIMS, you can't save the costs of operating RIMS,

16 right?

17      A.  Yes, that's true.

18      Q.  And you can't save the costs of making

19 whatever changes in RIMS were necessary as you were

20 going forward, right?

21      A.  No -- I'm sorry.  Can you restate that last

22 question?

23      Q.  Yes.  I understand you're going to avoid the

24 costs of -- you're going avoid costs on the UNET system

25 for accommodating the RIMS business because you're not



12198

 1 doing the platform migration anymore.  But whatever

 2 costs you were going to incur -- programming,

 3 operations, maintenance, licensing -- you weren't going

 4 to involve those unless everybody voluntarily migrated,

 5 correct?

 6      A.  Yes.  Yes.  You can't shut down a system if

 7 there's a member on it.

 8      Q.  Right.  So let's see what we have here.  You

 9 had a regulatory commitment to keep writing in PLHIC

10 for four years, correct?

11      A.  Yes.

12      Q.  And so you started out intending to operate

13 through both companies by migrating the RIMS functions

14 on to the UNET platform, correct?

15      A.  Yes.

16      Q.  But by the summer of '06, it had become clear

17 that that was going become -- that was going to be an

18 expensive, complex, and risky undertaking, correct?

19      A.  It was more -- more expensive, more complex,

20 and more risky than not doing it, but I don't know that

21 I'd categorize that in the grand scheme of it being

22 risky, complex, et cetera.

23      Q.  We do know that it was soaking up resources

24 that the company could use elsewhere, correct?

25      MR. VELKEI:  Objection, vague as to "it."
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 1      MR. STRUMWASSER:  Platform migration to RIMS.

 2      MR. VELKEI:  "Soaking up"?

 3      MR. STRUMWASSER:  I'll stand on that.

 4      MR. VELKEI:  Objection, vague.

 5      THE COURT:  Do you understand?  It was using

 6 resources that could have been used elsewhere?

 7      THE WITNESS:  Yes, there were -- in 2006, there

 8 were resources working on the RIMS PPO migration.

 9      MR. STRUMWASSER:  Q.  So at some point in '06, you

10 and maybe Ms. Schofield and maybe others started

11 thinking that it would be easier and cheaper just to

12 migrate the business team rather than migrating the

13 platform onto UNET, correct?

14      A.  No.  At the time, just migrating them to UHIC

15 wasn't one of the options that was considered.  I mean,

16 it was an option that was out there, but it wasn't one

17 that was pursued.

18          And the cost was a consideration, but in the

19 8/23/06, it was cost, it was product comparison, it was

20 understanding the pricing implications.  So it wasn't

21 cost.  It was a factor, but there were other factors

22 that were equally important.

23      Q.  I believe my point was more modest than that.

24 Let me make sure we got this straight.

25          You and Ms. -- you, at least, started thinking
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 1 that it would be easier and cheaper to voluntarily

 2 migrate business than to migrate platforms from RIMS to

 3 UNET; is that right?

 4      A.  Yes.  Not having incremental work is easier

 5 and less expensive than not having work.

 6      Q.  But the problem is, some people inside the

 7 organization, notably the product people and others,

 8 were saying you couldn't do that because of your

 9 regulatory commitments, right?

10      A.  That was their initial perspective.

11      Q.  So you and Ms. Schofield decide to go to

12 Mr. McMahon and ask him to overrule the people who were

13 objecting, right?

14      A.  No, that's not what I would say.  I was

15 expressing a concern.  Ultimately, when it was

16 approved, product was well aware of it and on board.

17 We wouldn't have accepted a recommendation if somebody

18 was saying it was going to go against the regulatory

19 undertakings.

20      Q.  But in June 6, '06, you did not write 5395 to

21 product and say, "Here's what I think we ought to do.

22 Let's sit down and talk."  You escalated the issue,

23 correct?

24      A.  I didn't send this specific memo.  I was

25 likely already having conversations with product or had
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 1 had some discussions.  But the memo to Diane -- to

 2 Ms. Schofield and Mr. McMahon was around that and just

 3 the overall program status.

 4      Q.  So you escalated the issue to Mr. McMahon,

 5 correct?

 6      A.  Yes.

 7      Q.  And that meant that you had -- by going to the

 8 voluntary migration, you did have to continue to

 9 process claims on RIMS, correct?

10      A.  Yes.

11      Q.  And that in turn meant that, while you were

12 going to avoid investing a few million in platform

13 migration, you still had to maintain and operate the

14 RIMS platform, right?

15      A.  Yes.

16      Q.  However, the number of people on RIMS, that is

17 to say, the number of members in PLHIC, was falling

18 quickly, right?

19      A.  It was falling.  I don't know how quickly.

20      Q.  With the decline in the membership in PLHIC,

21 would you agree that there were fewer people paying

22 attention to RIMS?

23      MR. VELKEI:  Objection, calls --

24      THE WITNESS:  No.

25      MR. VELKEI:  -- for speculation.



12202

 1      THE COURT:  I'm sorry.  What was your answer?

 2      THE WITNESS:  No.

 3      THE COURT:  I'll let it stand.

 4      MR. STRUMWASSER:  Q.  You don't agree that it

 5 became harder for people inside the company to argue

 6 that money should be spent on keeping up RIMS?

 7      A.  I would be speculating.  I'm not involved in

 8 the discussions around how best to maintain RIMS.

 9      Q.  You would agree that, when problems arose on

10 RIMS, it affected fewer people than it would have in

11 prior years?

12      A.  Yes.

13      MR. STRUMWASSER:  No further questions.

14      THE COURT:  Do you have any --

15      MR. VELKEI:  Limited redirect, your Honor.

16      THE COURT:  All right.  Go ahead.

17      MR. VELKEI:  If I could just have one, minute,

18 your Honor.

19      THE COURT:  Certainly.

20            REDIRECT EXAMINATION BY MR. VELKEI

21      MR. VELKEI:  Q.  Mr. Greenberg, I just had some

22 limited questions related to some cross-examination

23 from yesterday.

24          I want to direct your attention, maybe refresh

25 your recollection, of some questions that were asked of
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 1 you related to Ms. Monk and what she had purportedly

 2 testified to with regard to the RIMS migration issue.

 3                    "Mr. Greenberg, have you

 4          reviewed Ms. Monk's testimony here?"

 5                    "No, I have not."

 6                    "Are you aware that she

 7          testified that the reason the

 8          company decided not to migrate

 9          RIMS to UNET was because the

10          integration team determined that

11          the PLHIC PPO products could not

12          be administered on the United

13          platform?"

14          Do you recall being asked about that?

15      A.  Yes.

16      Q.  I'd like to actually show you what Ms. Monk

17 actually in fact said in that testimony.

18          So, Chuck, if you could put Page 8783 of

19 Ms. Monk's testimony up on the board.  And if you could

20 begin at Line 8 and going down to Line 19 just sort

21 of -- perfect.

22          So I want to point you out to Ms. Monk's

23 actual testimony.

24                    "The company had reached

25          the conclusion as the result of the
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 1          integration team's effort that

 2          PLHIC PPO products could not be

 3          administered on United's

 4          administrative platform" --

 5          And this was omitted from the examiner's

 6 question yesterday:

 7                    -- "without significant

 8          changes to that platform."

 9          Do you see that testimony?

10      A.  Yes.

11      Q.  Did Ms. Monk accurately convey the reasons for

12 not proceeding with the PLHIC PPO RIMS migration?

13      A.  Yes.

14      Q.  Were significant changes in fact required to

15 build the PLHIC PPO product on UNET?

16      A.  Yes.

17      Q.  And what is Ms. Monk referring to there,

18 Mr. Greenberg?

19      A.  That that seems consistent with the 5- to

20 $6 million that we've referenced to build the PLHIC PPO

21 product on United platform.

22      Q.  Again, that 5- to $6 million was an estimate

23 before people had actually gotten into the detailed

24 work to see what specifically was needed, correct?

25      A.  Yes, it was a pre-OOM estimate.
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 1      Q.  In all likelihood, that 5- to $6 million would

 2 be higher once that work was completed, correct?

 3      A.  Yes.

 4      Q.  Do you infer from Ms. Monk's testimony here

 5 that she testified that United couldn't actually build

 6 the PPO product on UNET?

 7      A.  No.  This leads me to believe that her

 8 statement was that it could not be administered without

 9 those changes.

10      Q.  I believe Mr. Strumwasser also asked you some

11 questions -- if I can find it.

12          Turning if we can, to Page 8785 of Ms. Monk's

13 testimony.

14          If you could turn to that, Chuck?  No?  Okay.

15 My fault.

16          Mr. Strumwasser referred to -- referenced

17 Ms. Monk's references to structural differences in the

18 products.  Do you recall that questioning?

19      A.  Yes.

20      Q.  Now, Ms. Monk actually gave a particular

21 example of what she meant when she said a product

22 couldn't be administered on UNET.  And I'd like to read

23 you that particular testimony and can get some

24 commentary from you.

25                    "The most significant
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 1          example is that the PLHIC products

 2          incorporated the concept for

 3          certain services of prior

 4          authorization so in the absence --

 5          for certain services, in the

 6          absence of obtaining prior

 7          authorization, those services would

 8          not be a covered benefit.  United

 9          claims system was not capable of

10          differentiating between authorized

11          versus non-authorized services."

12          Now, had you and your team actually

13 contemplated that changes would need to be made to the

14 UNET system around this issue of authorization?

15      A.  Yes.

16      Q.  So in your view, has anyone at PacifiCare,

17 including Ms. Monk, ever taken the position that, if it

18 made economic sense to proceed with building PLHIC PPO

19 on UNET, that it actually could not be done?

20      A.  No.

21      MR. VELKEI:  No further questions.

22      THE COURT:  All right.

23          Anything further?

24      MR. STRUMWASSER:  Nothing further.

25      THE COURT:  I guess we can't release him until --
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 1      MR. STRUMWASSER:  Right.  But I'm optimistic that

 2 that won't be necessary.

 3      THE COURT:  Thank you very much for your

 4 testimony.  Hopefully, you won't have to come back.

 5          We're going to be back in the conference room

 6 at 9:00.  Yes.

 7          (Whereupon, the proceedings recessed

 8           at 3:54 o'clock p.m.)
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 1 STATE OF CALIFORNIA     )

                        )   ss.

 2 COUNTY OF MARIN         )

 3          I, DEBORAH FUQUA, a Certified Shorthand

 4 Reporter of the State of California, duly authorized to

 5 administer oaths pursuant to Section 8211 of the

 6 California Code of Civil Procedure, do hereby certify

 7 that the foregoing proceedings were reported by me, a

 8 disinterested person, and thereafter transcribed under

 9 my direction into typewriting and is a true and correct

10 transcription of said proceedings.

11          I further certify that I am not of counsel or

12 attorney for either or any of the parties in the

13 foregoing proceeding and caption named, nor in any way

14 interested in the outcome of the cause named in said

15 caption.

16          Dated the 30th day of September, 2010.

17

18

19                                 DEBORAH FUQUA

20                                 CSR NO. 12948

21

22

23

24

25



12209

 1             BEFORE THE INSURANCE COMMISSIONER

 2                OF THE STATE OF CALIFORNIA

 3   OAKLAND, CALIFORNIA, DEPARTMENT B, RUTH ASTLE, JUDGE

 4                           -oOo-

 5 IN THE MATTER OF PACIFICARE LIFE  ) UPA 2007-00004

 6 AND HEALTH INSURANCE COMPANY,     ) OAH 2009061395

 7            RESPONDENT.            ) September 30, 2010

 8                                   ) Volume 100

 9 __________________________________) Pages 12209 - 12267

10

11           REPORTER'S TRANSCRIPT OF PROCEEDINGS

12

13 APPEARANCES:

14 FOR THE PLAINTIFF:

15 STRUMWASSER & WOOCHER LLP

BY:  MICHAEL J. STRUMWASSER, ATTORNEY AT LAW

16 FREDRIC D. WOOCHER, ATTORNEY AT LAW

BRYCE A. GEE, ATTORNEY

17 JONATHAN D. KROP, ATTORNEY AT LAW

10940 WILSHIRE BLVD., SUITE 2000

18 LOS ANGELES, CALIFORNIA  90024

TEL (310) 576-1233 FAX (310) 319-0156

19

CALIFORNIA DEPARTMENT OF INSURANCE

20 LEGAL DIVISION

ADAM M. COLE, GENERAL COUNSEL

21 ANDREA G. ROSEN, ATTORNEY AT LAW

300 CAPITOL MALL, 17TH FLOOR

22 SACRAMENTO, CALIFORNIA 95814

TEL (916) 492-3508 FAX (916) 492-3526

23

24                 CALIFORNIA REPORTING, LLC

                    52 LONGWOOD DRIVE

25                   SAN RAFAEL, CA 94901



12210

 1 FOR THE RESPONDENT:

 2 SNR DENTON US LLP

BY:  RONALD D. KENT, ATTORNEY AT LAW

 3 STEVEN A. VELKEI, ATTORNEY AT LAW

FELIX T. WOO, ATTORNEY AT LAW

 4 LIBIO BUENDIA LATIMER, ATTORNEY AT LAW

600 SOUTH FIGUEROA STREET, SUITE 2500

 5 LOS ANGELES, CALIFORNIA  90017-5704

TEL (213) 623-9300 FAX (213) 623-8824

 6

 7 THOMAS E. MCDONALD, ATTORNEY AT LAW

CATHERYN EVANS, ATTORNEY AT LAW

 8 SUSAN WALKER, ATTORNEY AT LAW

525 MARKET STREET, 26TH FLOOR

 9 SAN FRANCISCO, CALIFORNIA  94105

TEL (415) 882-5000 FAX (415) 882-0300

10

11

12

13

14

15

16

17

18

19

20

21

22

23 REPORTED BY DYNELE SIMONOV, CSR NO. 11211

24

25



12211

 1                         I N D E X

 2 WITNESS                                    DIRECT  CROSS

 3 JANELLE ROY

 4                   BY MR. KENT               12213

 5                   BY MR. STRUMWASSER                 --

 6                      E X H I B I T S

 7

 8 RESPONDENT'S

EXHIBIT NO.                                         I.D.

 9

10 5401   5/16/07 email chain, CDI10017887            12227

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25



12212

 1 THURSDAY, SEPTEMBER 30, 2010; 10:00 A.M. DEPARTMENT A;

 2 ELIHU HARRIS STATE BUILDING; 1515 CLAY STREET; RUTH

 3 ASTLE, ADMINISTRATIVE LAW JUDGE

 4                           -oOo-

 5          THE COURT:  This is on the record.  This is

 6 before the Insurance Commissioner of the State of

 7 California in the matter of PacifiCare Life and Health

 8 Insurance Company.  This is OAH Case Number 2009061395

 9 and Agency Case Number UPA 2007-00004.

10          Today's date is September 30th, 2010.  Some of

11 us are in Oakland, and some of us are in Los Angeles.

12          Counsel are present in both places.

13          My understanding is that you are going to call

14 Ms. Roy.  Is that correct?

15          MR. KENT:  Yes, your Honor.

16                       JANELLE ROY,

17 called as a witness, having been previously sworn,

18 testified as follows:

19          MR. KENT:  Before we get started with Ms. Roy,

20 I wanted to file with you the Subpoena and Proof of

21 Service that we had served on who we believed to be

22 Barbara Love.

23          It is tab 37, Mr. McDonald.

24          THE COURT:  Okay, I will mark it as Exhibit

25 5300.  My understanding is you can take it and get and
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 1 Order to Show Cause.  I am not sure what the process is

 2 anymore for the Order to Show Cause, but if you need a

 3 Declaration from me, just prepare it and I will be happy

 4 to sign it.

 5          MR. KENT:  Okay.  Thank you very much.

 6          THE COURT:  Go ahead.

 7                    DIRECT EXAMINATION

 8 BY MR. KENT:

 9     Q.   Good morning, Ms. Roy.

10     A.   Good morning.

11     Q.   Let me ask you before we start talking about

12 some substantive questions, do you know Barbara Love?

13     A.   Yes, I do.

14     Q.   Do you have any information about her present

15 whereabouts?

16     A.   I have no information.  I can tell you that she

17 has retired and has always traveled the country quite a

18 bit.

19     Q.   Do you know where she is presently?

20     A.   No, I don't.

21     Q.   Do you know whether she still resides in Los

22 Angeles, California?

23     A.   I don't know.

24     Q.   When was the last time you spoke with her?

25     A.   Probably a month or two back.
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 1     Q.   What was the occasion for you to speak with

 2 her?

 3     A.   It was just some personal business she was

 4 checking on.

 5     Q.   Was she at home at the time?

 6     A.   I don't know.

 7     Q.   Where was she?

 8     A.   I don't know.  I assume she was at home, but I

 9 didn't ask.

10     Q.   Why did you assume she was at home?

11     A.   Well, when someone is retired, I just assume

12 they are calling from home.

13     Q.   Was there anything in the conversation about

14 what she had been doing that day or in the recent past

15 or was going to do later that day, anything like that

16 that would cause you to believe that she, in fact, was

17 at home at that time?

18     A.   I really don't recall.

19     Q.   Do you know whether anyone at CDI or

20 representing CDI has spoken with her, let's say, in the

21 last 60 days?

22     A.   I don't know.

23     Q.   Could you describe her for us physically, just

24 generally speaking?

25     A.   I would say she is about five, two, heavyset
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 1 black woman.  That is it.

 2          What else do you need?

 3     Q.   I'm sorry if you said, about how old?

 4     A.   Barbara might be -- she is maybe around my age.

 5 I am 59.  So she might be around my age.

 6     Q.   What color hair?

 7     A.   Black hair.

 8     Q.   Does she walk with a limp or a cane or any kind

 9 of noticeable mannerism?

10     A.   She struggles with walking.  She has had

11 surgeries on one knee.  She has severe arthritis.

12     Q.   Are there particular places that she likes to

13 travel to as far as you know?

14     A.   I don't know.  She is one to take cruises and

15 she just travels all over.

16     Q.   If you wanted to get a hold of her -- let me

17 ask you, when you got a hold of her or spoke with her, I

18 believe you said a couple months ago, was it over the

19 phone?

20     A.   Yes.

21     Q.   Did you call her or she call you?

22     A.   She called me.

23     Q.   If you were asked to get a hold of her, how

24 would you go about doing that?

25     A.   I would just use the phone number that I have
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 1 in the personnel file.

 2     Q.   Do you know what that is?

 3     A.   Not offhand I don't.

 4     Q.   When you say the "personnel file," which

 5 personnel file?

 6     A.   The supervisor's personnel file.

 7     Q.   This is a document you maintain?

 8     A.   Yes.

 9     Q.   As far as you know, the phone number that you

10 have in that personnel file is good as of now?

11     A.   I don't know because she called me.  I didn't

12 call her.

13     Q.   I'm sorry I stepped on you.

14     A.   So I honestly don't know.  She is retired, so

15 there is no need for her to give me an update on that.

16     Q.   Okay, but the question was, the phone number

17 you have still is good?

18     A.   I guess.  I really don't know.

19     Q.   Do you have any information as you sit here

20 today that suggests to you that that phone number is no

21 longer good?

22     A.   No.

23     Q.   In the conversation you had with Ms. Love a

24 month or two ago, did you discuss any aspect of this

25 case?
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 1     A.   No.

 2     Q.   Have you ever spoken with Ms. Love about any

 3 aspect of this case?

 4     A.   No.  Prior to that call I hadn't spoken to

 5 Barbara since she retired last December.

 6     Q.   Before December, have you ever spoken to

 7 Ms. Love about this case?

 8     A.   Yes.  While she was on Nicoleta's team we spoke

 9 briefly.

10     Q.   What did you talk about?

11     A.   She will just tell me if they had a meeting, a

12 telephone conference call.  She would just mention what

13 had occurred.   Everything -- I looked over some of the

14 exhibits that had been given to Nicoletta the last time,

15 and pretty much everything was in there.  There wasn't

16 anything I could add to it.

17     Q.   I see.  What did you do to prepare for your

18 testimony here this morning, other than speak to Mr.

19 Strumwasser or one of the other CDI attorneys?

20     A.   I reviewed a couple of the insurance codes, and

21 I did take a look at the exhibits that had been given to

22 Nicoletta.

23     Q.   Which insurance codes?

24     A.   1069 of the Insurance Code, 10123.13 which

25 speaks to claims payment delays, and 7903.(h)(1) which
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 1 is misrepresenting policy provisions to an insured or

 2 claimant.

 3     Q.   When you looked over 10169, did you read it

 4 from beginning to end?

 5     A.   I did both.  I had particular paragraphs I

 6 looked at, and then I also read through it.  I did both.

 7     Q.   Which particular paragraphs did you look at?

 8     A.   Section I, which I believe speaks to the right

 9 of the insured not only to file or apply for an IMR, it

10 also speaks to what the Company's responsibility in

11 providing the forms and all the appropriate information

12 to the insured.

13     Q.   At what juncture in the life of a claim

14 according to Subsection (i) of Statute 10169 must a

15 health plan in California provide an IMR application to

16 a member?

17     A.   At any point when a claim is delayed, modified

18 or denied due to the issue of medical necessity.

19     Q.   Let me show you a document.

20          MR. KENT:  Mr. McDonald, if we could have tab

21 5.

22          THE COURT:  Is this a new document, Mr. Kent?

23          MR. KENT:  It is not.  It was previously marked

24 as Exhibit 5357.

25
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 1 BY MR. KENT:

 2     Q.   Showing you a document that has previously been

 3 marked as 5357 for Identification.  The front page

 4 appears to be an email from Laura Henggeler to Nicoletta

 5 Smith.  Have you seen this before?

 6     A.   No.

 7     Q.   I won't spend much time with the email then,

 8 but if you could look over the second page, the heading

 9 is "PacifiCare Life and Health Insurance Company Know

10 your rights".  In particular, if I could direct your

11 attention down to the fourth paragraph beginning with

12 the second sentence that begins, "You may also be

13 eligible for an Independent Medical Review,"  I ask you

14 to read the rest of that paragraph to yourself.

15          Looking at the fourth paragraph of the second

16 page of Exhibit 5347, are those sentences in compliance

17 with California law, in particular Section 10169 of the

18 California Insurance Code?

19          MR. STRUMWASSER:  Those two sent in isolation

20 or in context.

21          THE COURT:  Is that an objection?

22          MR. STRUMWASSER:  Objection; vague.

23          THE COURT:  Did you understand the question?

24          THE WITNESS:  Yes, I do.

25          THE COURT:  All right.  Go ahead.
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 1          Overruled.

 2          THE WITNESS:  It is only partially compliant.

 3 BY MR. KENT:

 4     Q.   Let's go through some of the language here.  If

 5 you can look at the last sentence in this fourth

 6 paragraph, the one that begins if you are eligible for

 7 IMR and so on.  Does IMR in California provide an,

 8 "impartial review," to a member, certain medical

 9 decisions?

10     A.   Yes.

11     Q.   Does IMR in California apply to, "medical

12 Decisions made by a health plan"?

13     A.   Well, actually, that is an incorrect statement.

14 The IMR process will review all of the evidence in the

15 claim file.  They review all the medical records to make

16 a determination whether the service in question was

17 medically necessary.

18     Q.   Well, let me ask you again, Ms. Roy, does the

19 IMR process provide, "an impartial review of medical

20 decisions made by a health plan"?

21          MR. STRUMWASSER:  By IMR process, you mean the

22 IMR process that is provided in the statute, or are you

23 saying the IMR process -- the process that is provided

24 for -- are you asking whether the statute calls for that

25 or whether the actual IMR process that has been



12221

 1 implemented does so?

 2          THE COURT:  Can you read back the question.

 3          (Question read.)

 4          THE COURT:  And you are talking about the IMR

 5 referred to in this paragraph; correct.

 6          THE WITNESS:  Yes.  Actually, it did not.  They

 7 are reviewing the medical records.  They make a

 8 determination when they completed that process.  That's

 9 the point at which they will look at the company's

10 decision and the company's decision is either upheld or

11 overturned.

12 BY MR. KENT:

13     Q.   So let's be clear now.  What happens in the IMR

14 process in is an impartial review; is that right?

15     A.   Correct.

16     Q.   What is being reviewed is a medical decision

17 made by a health plan; correct?

18     A.   Really, as I just explained they are looking at

19 only the medical records.  It is just the medical

20 records they are reviewing.  All right?  They are to

21 determine whether or not the procedure in question is

22 medically necessary.

23     Q.   All right.  And what is being reviewed is a

24 medical decision; correct?

25     A.   Well, they make a decision towards the end of
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 1 that process.  The service provided was either medically

 2 necessary or it was not.  So either the company position

 3 is either upheld or overturned.

 4          THE COURT:  All right, Mr. Kent, move on.  We

 5 are in semantics here.  Just move on.

 6 BY MR. KENT:

 7     Q.   And that medical decision that is being

 8 reviewed relates to, "the medical necessity of a

 9 proposed service or treatment;" isn't that right?

10     A.   Yes.

11     Q.   The IMR process also applies to coverage

12 decisions for treatments that are experimental or

13 investigational in nature; isn't that right?

14     A.   Yes.

15     Q.   The IMR process also applies to, "payment

16 disputes for emergency or urgent medical services,"

17 isn't that correct?

18     A.   Yes.

19          MR. KENT:  If we could have the document at tab

20 8, Mr. Velkei.

21          Exhibit 5358.  This was previously marked as

22 Exhibit 5358.

23 BY MR. KENT:

24     Q.   I am showing you a two-page document.  As I

25 mentioned a moment ago, it was previously marked as
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 1 Exhibit 5358.  Two-page email chain, ask you whether you

 2 have seen this before?

 3     A.   I don't recall.

 4     Q.   All right.  Let me -- I don't want to spend

 5 much time on the email itself, but I wanted to look at

 6 some of the substance.

 7          If you look at the top email which is the

 8 Nicoletta Smith to Laura Henggeler.  The first

 9 paragraph, second sentence begins, "CIC 10169(i)

10 requires the notice to include" and then continues.

11          Do you see that, Ms. Roy?

12     A.   Yes.

13     Q.   I ask you to read over that whole sentence.

14          Earlier you indicated that one of the

15 subsections of 10169 that you read was Subsection (i);

16 is that right?

17     A.   Correct.

18     Q.   The statement here in Ms. Smith's email that

19 this subsection requires the notice to include this

20 particular statement that she puts in quotes.  Do you

21 agree with that?

22     A.   I would have to look at the exact section.

23     Q.   We can do that.

24          MR. KENT:  Mr. Velkei, tab 29.

25          MR. VELKEI:  Copy of the statute, your Honor.
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 1 BY MR. KENT:

 2     Q.   Showing the witness a copy of a five-page

 3 document looks to be a photocopy of a Section 10169,

 4 California Insurance Code, printed off a Westlaw

 5 publication.

 6          Ms. Roy, does this look to be a copy of that

 7 Insurance Code Statute 10169?

 8     A.   Yes, it does.

 9     Q.   And Subsection (i) is over on the second page

10 toward the bottom, if you can take a look at that.

11     A.   I did.

12     Q.   Having reviewed the subsection itself, let me

13 ask you again, is the statement that Ms. Smith makes in

14 the first paragraph of her email at the top of Exhibit

15 5358, is that correct?

16     A.   Yes.

17     Q.   So if a health plan gives notice of IMR rights

18 to a member, it must include the language which is in

19 quotes here in this first paragraph of Exhibit 5358; is

20 that right?

21     A.     We don't approve the language.  We make

22 suggestions.  They are expected to read the law.  They

23 can use our suggestions or they can develop their own

24 language.  If they were to reword it somehow, as long as

25 the meaning is the same, that's fine.
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 1     Q.   Maybe I wasn't clear enough, Ms. Roy.  But Ms.

 2 Smith here is saying in the first paragraph that

 3 Subsection (i) of Statute 10169 requires the notice to

 4 include the statement, and then she quotes the

 5 statement.  My question simply is, if a health plan were

 6 to give a member notice of his or her rights, must the

 7 notice contain the quoted language that is captured here

 8 in this email?

 9     A.   That's what the statute says, yes.

10     Q.   So it has to go in; right?

11     A.   That's what it says under Section (i).

12     Q.   So you agree with Ms. Smith's statement here;

13 right?

14     A.   Yes.

15          MR. KENT:  If we could have tab 12, Mr. Velkei.

16          For the record, this was marked as Exhibit

17 5309, your Honor.

18 BY MR. KENT:

19     Q.   Showing you two emails.  The top one is Jean

20 Diaz to Nicoletta Smith, May 11, 2007.  The first

21 question to you, Ms. Roy, is have you seen any of these

22 emails previously?

23     A.   I may have.  I'm not sure.

24     Q.   Let me ask you if you could first go over to

25 the second page of Exhibit 5309, and there is some text
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 1 that covers about the first third of the page.  I ask

 2 you to read through that.

 3          Have you read it?

 4     A.   Yes.

 5     Q.   If can you look at the first page of 5039, the

 6 second email which starts in the middle of the page,

 7 Nicoletta Smith to Jean Diaz at 2:11 p.m. on May 11th.

 8 The second sentence, "The proposed changes appear to be

 9 in compliance."  Do you see that?

10     A.   Yes.

11     Q.   Do you agree with Ms. Smith's statement that

12 the proposed changes appear to be in compliance?

13     A.   Well, I don't know what those proposed changes

14 are because I don't have any previous language.

15     Q.   Okay.  Maybe I am not being clear.  The second

16 page -- if you can look at the very bottom of the first

17 page of Exhibit 5309, the Jean Diaz email to Nicoletta

18 Smith, 9:22 am on May 11th.  Do you see that Ms. Diaz is

19 forwarding some proposed draft language to Ms. Smith

20 that concerns IMR rights?

21     A.   Yes.

22     Q.   Looking at the email that begins at the bottom

23 of the first page of Exhibit 5309, you see that Ms. Diaz

24 is forwarding to Ms. Smith some proposed draft language

25 relating to giving notice of IMR rights to a member?
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 1     A.   Yes.

 2     Q.   Then again looking at the first page of Exhibit

 3 5309, do you see in the middle email, the 2:11 p.m.

 4 email, that Ms. Smith's responds by saying, "The

 5 proposed changes appear to be in compliance"?  Do you

 6 see that?

 7     A.   Yes.

 8     Q.   Do you agree with Ms. Smith that the language

 9 on the top of the second page of Exhibit 5309 is in

10 compliance with California law?

11     A.   Yes.

12          MR. KENT:  Now if we could go look at, Mr.

13 Velkei, tab 17.

14          MR. VELKEI:  It is a new exhibit?

15          MR. KENT:  It is.

16          THE COURT:  Did you want to check on this?  It

17 is an email with a top date of May 16th, 2007.

18          This is going to be given a new exhibit number.

19 It is 5401.  There are aspects of it that are similar to

20 another exhibit, 5361, but there is a different cover

21 page and different Bates number.  So it is significantly

22 different that we will make the email with the top date

23 of May 16th, 2007 as Exhibit 5401.

24          (Exhibit 5401 marked for Identification.)

25



12228

 1          MR. KENT:  To save a little time, let me hand

 2 out a couple other exhibits right now.

 3          The first is, Mr. Velkei, at tab 13, which is a

 4 document previously marked as Exhibit 5360.

 5          The second is at tab 14, Mr. Velkei.  It is a

 6 document that has previously been marked 5033.

 7 BY MR. KENT:

 8     Q.   I have given you three documents right now, and

 9 we'll be working with those along with the one we just

10 discussed, 5309.

11          If I could ask you first to compare the -- take

12 a look at 5360, the second page.  At about a third of

13 the way down the page there is a paragraph.  About

14 halfway through there is a line that begins, "You may

15 also request an Independent Medical Review if you

16 believe a health care service," and then it goes on.  If

17 you could locate that.

18     A.   I have it.

19     Q.   And then I would ask you to compare that

20 language which begins with, "You may also request an

21 Independent Medical Review" with the language that is at

22 the top of the second page of 5309.

23     A.   Okay.

24     Q.   Have you had a chance to compare the two?

25     A.   Yes.
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 1     Q.   Are they identical?

 2     A.   Yes.

 3     Q.   So fair to say that the language I asked you to

 4 review on the second page of Exhibit 5360 is the same

 5 language that in the context of the prior exhibit, 5309,

 6 that Ms. Smith was saying was compliant?

 7     A.   Yes.

 8     Q.   Now if you could look at 5033.  One-page

 9 document.  It has a Barbara Love email at the top.  Do

10 you have that?

11     A.   Yes, I do.

12     Q.   If you look at the bottom email on this Exhibit

13 5033, do you see it is the same email as the first page

14 of 5360?  Is that right?

15     A.   Yes.

16     Q.   Focussing on 5033, if you look at the top

17 email, Ms. Love's, the text is, "This version appears to

18 be the version that contains all the necessary info."

19          Do you see that?

20     A.   Yes.

21     Q.   Do you agree with Ms. Love's statement?

22     A.   I believe that was her opinion at the time.

23          In looking at this document I must say that

24 when I compared the two I realize there is some language

25 and some particular items lacking.  Not to say that it
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 1 is completely non-compliant.

 2          However, when I look at 5360, I look at the way

 3 the formatting and the language that is left out.  When

 4 you say it starts, "You may request an Independent

 5 Medical review" so on, that's directly -- there is no

 6 paragraph, no nothing, to separate that from what they

 7 are describing in the United States Department of Labor.

 8          It does not say that the IMR program is

 9 sponsored by the Department of Insurance.  It appears

10 that the IMR is something that the Company is doing.

11 And if I could find that, a consumer who is not used to

12 reviewing such documents is going to be confused.  They

13 are going to think this is something the company

14 sponsored.

15     Q.   Let me ask you again, looking at Ms. Love's

16 comment at the top of 5033, "This version appears to

17 contain all the necessary info," do you agree with that?

18     A.   No.

19     Q.   Do you believe that Ms. Love was just making an

20 innocent mistake or that she just didn't understand what

21 California law required?

22     A.   That would have to be an innocent mistake.  I

23 have worked closely with Barbara and she understands the

24 law.

25     Q.   Okay.  To go back to 5039, the first page, Ms.
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 1 Smith's email, where she says, "The proposed changes

 2 appear to be in compliance," do you still agree with

 3 that statement?

 4     A.   In part.  The information that describes the

 5 process, there are some key points in there.  However,

 6 it is still lacking key information.  And it is easier

 7 to see it when you look at the attachment for 5360.

 8     Q.   Let me ask you, then, as to Ms. Smith's email

 9 where she says, "The proposed changes appear to be in

10 compliance," was she making an innocent mistake or did

11 she not understand what California law required at that

12 point in time?

13     A.   My personal opinion is it was probably just an

14 innocent mistake.

15     Q.   Let's look back.  We had from the CDI side

16 working on this PacifiCare IMR issue for the EOBs, we

17 had you involved.  We had Ms. Smith.  We had Ms. Love.

18 We had Mr. Masters and Mr. Brunelle.  Is that right?

19     A.   Yes.  They were involved.  I was involved.  I

20 was put on notice, I believe in an email of April 20th.

21 It was either the 20th or the 27th.  I don't recall.

22     Q.   Okay.  So --

23     A.   But I was not asked to do anything on this

24 project until later on.

25     Q.   I want to be clear for the record, the folks
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 1 that were involved from CDI on this project at some

 2 point in time were you, Ms. Smith, Ms. Love, Mr.

 3 Brunelle and Mr. Masters; is that right?

 4     A.   Yes.

 5     Q.   At that point in mid May 2007, according to

 6 you, you have got Ms. Smith making a mistake as to what

 7 is and isn't required in this notice, and we have got

 8 Ms. Love making a mistake; is that right?

 9     A.   No.  I don't call it a mistake.  It is their

10 opinion.  And part of what we do is a collaborative

11 effort with the Department of Insurance.

12          No one person is going to be right 100 percent

13 of the time.  That is probably true in your office.  It

14 is true with people everywhere.  That's why it is a

15 collaborative effort.

16          The language here, there are some good points

17 in it, but it is lacking a few other points that are

18 equally important.

19     Q.   Okay.  So I just want to be clear in

20 understanding your testimony, Ms. Roy, what you are

21 saying is that in mid May 2007 Nicoletta Smith, her

22 opinion regarding that this particular version of the

23 IMR notice, that her opinion was incorrect in your mind?

24     A.   No, I don't believe that.

25     Q.   Well, you think her opinion was correct?
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 1     A.   I think with the information she had at the

 2 time that she gave the best opinion she could.

 3          When you look at this, as I stated earlier, it

 4 is completely different than looking at the entire "Know

 5 Your Rights" page attached to 5360.  And when you look

 6 at that entire page, it is more clear -- it is far

 7 easier to see the errors than when you look at this

 8 page, 5309, you look at the attachment, it is not as

 9 clear.  It wasn't to me just now.

10     Q.   Referring back to 5033, in particular Ms.

11 Love's email of May 13, she writes she has now seen

12 Exhibit 5360; right?

13     A.   I don't know that.

14     Q.   Well, if you look at the bottom email on 5033,

15 that's the same email as leads off Exhibit 5316;

16 correct?

17     A.   Correct.

18     Q.   So at this point in time -- and when I say this

19 point in time, May 15th, 2007 when Ms. Love writes her

20 email to Nicoletta Smith, Robert Masters, Steve

21 Brunelle, Dave Stolls, at that point she has seen

22 Exhibit 5360; correct?

23     A.   I can't speak to what she saw and what she

24 didn't see.  I really can't.

25     Q.   But she clearly is talking about some -- a
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 1 version of the IMR language; right?

 2     A.   Yes.  She states "this version".

 3     Q.   Right.  And the version that was attached to

 4 Ms. Diaz's email, which is at the bottom of 5033, is the

 5 one we have also marked as 5360; right?

 6     A.   Correct.

 7     Q.   So when Ms. Love made that comment in Exhibit

 8 5033, about, "This version appears to contain all of the

 9 necessary info," it is your belief that her opinion at

10 that point in time was in error; correct?

11     A.   I believe that it was just an honest mistake.

12     Q.   That she had a different opinion than you did;

13 right?

14     A.   Sure.  Yes.

15     Q.   Let's look again at Exhibit 5401.  Top email is

16 Robert Masters' May 16th, 2007 to you and others.  Look

17 these over, and my question to you is have you seen

18 these emails before?

19     A.   Well, yes.  My name is on there, so I did see

20 them.

21     Q.   If you could go over to the next to the last

22 page of 5401, which is Bates page 17889, do you have

23 that in front of you?

24     A.   Yes.

25     Q.   Look up at the top email of this page.  It is
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 1 to you, copies to others from a Dave Stolls.  Who is Mr.

 2 Stolls at that point in time?

 3     A.   He was our Bureau Chief.

 4     Q.   So your boss?

 5     A.   Yes.

 6     Q.   Then if you look at the text of Mr. Stoll's

 7 email, the third sentence, "FYI Barbara and Steve have

 8 found it satisfactory."  Do you see that?

 9     A.   Yes.

10     Q.   So "Barbara" is Barbara love; correct?

11     A.   Correct.

12     Q.   And we have already talked about Ms. Love and

13 her opinion about this version of the IMR notice;

14 correct?

15     A.   Correct.

16     Q.   And then "Steve" is Steve Brunelle; is that

17 right?

18     A.   Yes.

19     Q.   And according to this, Mr. Brunelle also found

20 this particular version of the IMR notice to be quote,

21 unquote, "satisfactory"; is that right?

22     A.   That's what that states.

23     Q.   And you have no reason to doubt Mr. Stolls'

24 statement to you and others that Steve Brunelle had

25 found the IMR notice to be quote, unquote,
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 1 "satisfactory," do you?

 2     A.   No, because I'm...

 3     Q.   Let me ask you, back at the time of this email

 4 exchange, which would be May 15, 2007, was Steve

 5 Brunelle making an innocent mistake or was his opinion

 6 about what was required or not required in the way of

 7 IMR notice incorrect?

 8          MR. STRUMWASSER:  No foundation.

 9          THE COURT:  If you know.

10          THE WITNESS:  Well, I don't know.  I am not his

11 direct supervisor.  And Mr. Brunelle, to the best of my

12 knowledge, is a very learned man and understands

13 insurance very well.  But I had no contact with him

14 during this.

15 BY MR. KENT:

16     Q.   Weren't there telephone calls and meetings

17 between the five of you about this IMR language?

18     A.   No.  Not where I was included.

19     Q.   Is it fair to say that in your mind the fact

20 that Steve Brunelle found this language in the IMR to be

21 satisfactory either had to be a mistake on his part or

22 his opinion was incorrect; is that a fair statement?

23     A.   I suppose.

24     Q.   If you could look at the second page of Exhibit

25 5401, in the middle there is an email from you to Dave



12237

 1 Stolls and copies to others, May 16, 2007, at 2:10 p.m.

 2 Do you see that?

 3     A.   Yes.

 4     Q.   And you write "their language referencing the

 5 period of 6 mons to apply for an IMR is inaccurate.

 6 This part of the September s/b" -- should be --

 7 "deleted."

 8          Did I get that right?

 9     A.   Yes.

10     Q.   Do you have 5309 handy?  It is a two-page

11 document.  The first page is the May 11 Jean Diaz email.

12     A.   I have it.

13     Q.   If you go over on the second page, could you

14 point out to us where the six-month language is?

15     A.   The second sentence.

16     Q.   So that is the sentence that begins, "An IMR

17 can be requested within 6 months of the Company

18 upholding its decision" -- I got that right?

19     A.   Yes.

20     Q.   That's what the statute provides; correct?

21     A.   Well, the statute also provides exceptions.

22 That's why I wanted the language removed, because it is

23 not accurate to say you only have six months no matter

24 what happens.  A consumer reading that will probably

25 interpret that as saying, oh, gee, I only have six
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 1 months and I can't do anything until a year from now,

 2 which is not the case.

 3     Q.   You just said that a consumer reading that

 4 would probably reach that conclusion, do you have any

 5 evidence to confirm that that, in fact, is true?  Have

 6 you studied the issue?  Talked to consumers?  Done a --

 7     A.   Yes, I have talked to consumers.

 8     Q.   How many?

 9     A.   I have no idea.  We process in my unit so many

10 complaints that I couldn't tell you.  I know that I am

11 familiar with the issue.  I know the consumers have

12 brought it up.  There are some that will go on line and

13 look up the laws.

14     Q.   Now, let me ask you to look over at what is at

15 tab 30.

16          MR. VELKEI:  5085, your Honor.

17 BY MR. KENT:

18     Q.   The first page of this document, which is

19 previously marked as 5085, indicates a CSB Health Unit

20 Procedures Manual.  Are you familiar with this document?

21     A.   Yes, I am.

22     Q.   This is the complete version that was produced

23 to us which did not have Bates stamps, so I apologize

24 for that.  But if you could look over at the back of

25 this document, about six pages in, is the beginning of a
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 1 document which -- or some pages that are entitled the

 2 Independent Medical Review.  Did you find that?

 3     A.   Yes.

 4     Q.   Now if you could look over at page 2 of this

 5 document, of Arabic 2, which on the left-hand column has

 6 a heading "Who Can Request an Independent Medical

 7 Review," and then there is another heading below that,

 8 "When Can an Independent Medical Review be Requested".

 9 Do you see that?

10     A.   Yes.

11     Q.   Then looking toward the bottom of that page,

12 the second or third sentence indicates, "Your request

13 for an IMR must be made within six months of the

14 insurance company upholding its decision within the

15 appeals grievance process."

16          Correct?

17     A.   Yes.

18     Q.   This Independent Medical Review document,

19 what's is the purpose of that?

20     A.   This is one of the Department's brochures that

21 are distributed to consumers.

22     Q.   So it is important you feel that consumers of

23 health insurance know that there is a deadline out there

24 to ask for an IMR; yes?

25     A.   Yes.  However, the next sentence also explains
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 1 that under special circumstances the filing deadline may

 2 be allowed beyond six months.

 3     Q.   But it is important to tell people about what

 4 the deadline is; correct?

 5          MR. STRUMWASSER:  Argumentative.

 6          THE COURT:  Overruled.

 7 BY MR. KENT:

 8     Q.   It is important to tell people about the fact

 9 that there may be a deadline in asking for an IMR?

10     A.   Yes.  It is equally important --

11     Q.   There is no question pending.

12     A.   Sorry.

13     Q.   Again, I will ask you to go back to 5401.  We

14 looked at that a moment ago.  The front page has the Bob

15 Masters' May 16th email?

16     A.   Yes.

17     Q.   Again, if you go over to the second page, Bates

18 page 7888, you have got that?

19     A.   Yes.

20     Q.   And about -- beginning about halfway down the

21 page there is an email May 16th, 2007 to a Dave Stolls,

22 copies to others within CDI.  Is this an email that you

23 prepared?

24     A.   The one at 1:56 p.m.?

25     Q.   Exactly.
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 1     A.   Yes, it is.

 2     Q.   And this pertained to the issue of PacifiCare

 3 or PHLIC adding IMR notice language to the Company's

 4 EOBs; is that right?

 5     A.   Yes.

 6          MR. KENT:  Now if we could look at, Mr. Velkei,

 7 tab 21.

 8          This is a document that was previously marked

 9 as Exhibit 5364.

10 BY MR. KENT:

11     Q.   Take a moment and look over this.  The top

12 email is one from you to Nicoletta Smith and others May

13 18th, 2007.  Do you recall these emails?

14     A.   Yes, I do.

15     Q.   And if you look over on the second page about

16 halfway down the page under the heading of Independent

17 Medical Review, the text in the following paragraph was

18 drafted by you; correct?

19     A.   Yes.

20     Q.   And what you did in a general way is you took

21 the language from Exhibit 5360 on the second page and

22 you edited down; correct?

23     A.   Let me look at 5360.  Yes, I did.

24     Q.   Let me ask you first, the language that you

25 drafted on Exhibit 5364, is that complaint with
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 1 California law?

 2     A.   Yes, it is.

 3     Q.   Does it include everything that is necessary to

 4 be included in a notice of IMR rights under the

 5 controlling statute, 10169?

 6     A.   Yes, it does.

 7     Q.   Is there anything that could be added to this

 8 language you drafted which would not change the notice

 9 from compliant to California law to non-compliant?

10          MR. STRUMWASSER:  I don't understand that

11 question.  Is there nothing that could be added that

12 could not change?

13          MR. KENT:  Let me change it.  Fair enough.

14 BY MR. KENT:

15     Q.   Is it possible to have added to this language

16 you drafted and the end result still be compliant under

17 California law?

18     A.   Well, that is difficult to answer only because

19 from the document I was given, the formatting was very

20 poor.

21          And as I said on the 5360, I was trying to help

22 them and offer a suggestion.  But I also adjusted the

23 formatting so it would be clear to anyone reading this

24 what the IMR program is.

25          So what I am saying is, there wasn't much
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 1 room -- when I cut it back, there wasn't much room.  I

 2 was trying to assist the Company in keeping it on one

 3 page.

 4     Q.   Well, I appreciate all the efforts you put into

 5 this, but my question Ms. Roy is, is it possible to add

 6 anything to this notice which would not cause it to be

 7 non-compliant?

 8          MR. STRUMWASSER:  Objection; irrelevant.

 9          THE COURT:  I am going to sustain the

10 objection.  It is way too broad, especially if what you

11 are referring to is the 60 days.  And then with the two

12 sentences which would allow you to learn that you are

13 supposed to do it within six months, but there is a way

14 to extend it.  There is all kinds of other language in

15 here.  I am going to sustain the objection.

16          This is what was suggested.  Clearly there

17 could be other iterations of it that would be in

18 compliance with California law.

19          MR. KENT:  I appreciate that, your Honor.

20 BY MR. KENT

21     Q.   Let me ask you this way:  Is this the only

22 possible form of IMR notice which would be compliant

23 under California law for purposes of an EOB?

24     A.   No.  There would be other ways to write it.  It

25 was a suggestion.  And according to the form that I had
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 1 and the format, this was the maximum I could fit in and

 2 that is that area.

 3     Q.   Is there anything that could be deleted from

 4 your language or this paragraph here on Exhibit 5364?

 5     A.   No.

 6     Q.   Let me ask you, is there anything that could be

 7 deleted from this --

 8     A.   No.

 9     Q.   -- and still have it compliant?

10     A.   No.

11     Q.   So this is the bare minimum?

12     A.   I believe so.

13     Q.   Your last answer that this is the bare minimum,

14 if I am a health plan or a lawyer or an ALJ,  and I

15 wanted to find out the bare minimum that I need to put

16 in a notice of IMR rights in an EOB, is there something

17 in writing that I can look at?

18          MR. STRUMWASSER:  Objection as to ALJ.

19          THE COURT:  Sustained.

20          I know what you are asking Mr. Kent.  Go ahead.

21          MR. KENT:  I will rephrase it.  I got cared

22 away, I'm sorry.

23 BY MR. KENT:

24     Q.   Is there something in writing, Ms. Roy, which a

25 health plan or any other person, for that matter, could
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 1 look at to find out what the bare minimum is in terms of

 2 notice of IMR rights in an EOB?

 3     A.   Yes.

 4     Q.   What's that?

 5     A.   The law.

 6     Q.   When you say "the law," it is Section 10169;

 7 correct?

 8     A.   Yes.

 9     Q.   Anywhere else?

10     A.   I'm not aware of anything.

11     Q.   Does the California Department of Insurance

12 have any writing anywhere that a health plan could look

13 at the item or items that must go into a notice of IMR

14 rights in an EOB?

15     A.   We have the law.  You are looking for another

16 document?

17     Q.   Yes.

18     A.   No.  We work with the companies on an

19 individual basis.  If they want suggestions or want our

20 help, we are more than happy to help them.  But they

21 also have the right to use their own language.  We can

22 offer a suggestion.  If they choose to rewrite it in

23 their own words, that's fine as long as it is compliant.

24     Q.   So this record is clear, is there anywhere

25 other than the statute itself that a health plan can
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 1 look at to find out what the Department thinks is the

 2 bare minimum requirement in terms of IMR notice in an

 3 EOB?

 4          MR. STRUMWASSER:  Asked and answered.

 5          THE COURT:  Sustained.  There isn't.

 6 BY MR. KENT:

 7     Q.   The language you put here in this document,

 8 5364, the decision about what to put in verses what not

 9 to put in that just came from your personal knowledge?

10     A.   Yes.  I started this program -- when the law

11 was passed, I was charged with implementing the program,

12 so I was very familiar.

13     Q.   And I understand that you are very familiar

14 with this.  But the question was, the source of what you

15 put in this paragraph verses what you left out, that all

16 came from your mind; right?

17     A.   Yes.

18     Q.   If we could go back to the document at tab 8,

19 which is Exhibit 5358.  The top page is an email from

20 Ms. Smith to Laura Henggeler, April 20th, 2007.  You

21 recall a little earlier this morning, Ms. Roy, we talked

22 about the text of Ms. Smith's email?

23     A.   Yes.

24     Q.   I asked you some questions about whether

25 Section 10169 Subsection (i) required any notice to
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 1 include the quoted language here?

 2     A.   Yes.

 3     Q.   My question is if Section 10169(i) requires

 4 that language, why is it not in your version of the

 5 notice, Exhibit 5364?

 6     A.   Ms. Smith's email is quoting the exact language

 7 from the law.  All right?

 8          As I stated, they don't have to quote the exact

 9 language.  No one has to quote the exact language of the

10 law.  It has to be compliant and properly describe the

11 law.

12          And again, I had very limited space.  That

13 would have taken more space.  I just had a small amount

14 of space that I could put in there.  And I was trying to

15 put as much necessary information as possible without

16 quoting anything.  It just takes up more space.

17     Q.   So I am clear, that when you told me this

18 morning that this quoted language from Insurance Code

19 Section 10169(i) is required to be in any notice of IMR

20 rights, that that really means it doesn't need to be in

21 there?

22     A.   Well, the meaning, interpretation -- for

23 instance, in this quote, "You may request an Independent

24 Medical Review if you believe the services have been

25 improperly Denied, Modified or Delayed by the insurer or
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 1 by one of its contracting providers."  Part of the

 2 language that has to be clear is if you believe the

 3 services have been improperly denied, modified or

 4 delayed, the consumers need to understand it is not just

 5 a matter of denial.  That portion of it needs to be

 6 clear.

 7     Q.   All right.  I appreciate that answer.  Show me

 8 where in your in your version on 5364 it says anything

 9 about services that were improperly denied.

10     A.   Well, right there under C it says a claims

11 denial emergency and urgent services -- no, that is not

12 in there.

13     Q.   How about the word "modified," you just told me

14 that it is important that a member or an insured

15 understand that this IMR right doesn't just apply when

16 the service has been denied, but also important when it

17 has been modified.  Where in your version does it say

18 "modified"?

19     A.   It is not there.  And it was an innocent

20 mistake on the my part.  I may have been thinking at the

21 time I had to get certain language in there because of

22 the limited amount of space.  And that was a real issue.

23     Q.   So because of a space issue, you subjectively

24 concluded if, I understand your testimony, that the word

25 "modified," which is required by the statute could be
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 1 deleted; is that right?

 2     A.   That was not my thinking at the time.  My

 3 thinking at the time was to assist the Company with this

 4 and to insert proper language in the space given.

 5     Q.   Well, my question then, Ms. Roy, is what you

 6 told the Company or suggested to the Company that it put

 7 in its EOBs, was it compliant with California law or

 8 not?

 9     A.   It is compliant.

10     Q.   So if I understand, the word "modified," while

11 required by the statute, is actually discretionary or

12 optional; is that right?

13     A.   No.  Further down it also advises a consumer

14 that they may contact us for further information.  That

15 is why that information -- that is why that's there.

16     Q.   I take it that if a customer or an insured or a

17 member contacted you to get further information, then it

18 could find -- he or she could find out about the

19 six-month time limit on requesting an IMR; correct?

20     A.   Yes.  When I take a direct call myself, I do

21 ask them for the date of service.

22     Q.   And they could also find ought about whatever

23 exception may exist to that six-month deadline; correct?

24     A.   Well, I can't tell them exactly, because quite

25 frankly, we need records in front of us to see them and
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 1 make that determination.  It is nothing that -- I would

 2 not take -- somebody calls and says they have a

 3 particular condition, I just can't take their word for

 4 it over the phone, I have to have the documents in place

 5 to examine them.

 6     Q.   But you could tell someone, could you not, that

 7 there is a six-month deadline, but under certain limited

 8 circumstances that could be waived, right?  That is

 9 information that could be provided when somebody called

10 CDI?

11     A.   Yes.

12     Q.   The other word I wanted to ask you about from

13 the earlier email is the word "delay".  Is the word

14 "delay" anywhere in your version of the IMR notice?

15     A.   No, it isn't.  And it is for the same reasons

16 that we have just discussed for the deletion of the word

17 "modified".  Exact same reasons.

18     Q.   When you say the "exact same reasons," that is

19 a concept that you would expect an insured to contact

20 the CDI  to find out about that, get that PHS of

21 information; right?

22     A.   No.  It is in the law.  They have the law.

23 They are supposed to have a copy of the law.  This was a

24 suggestion, and they are free to modify it or use their

25 own language.  And if that means adding the sentence as
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 1 quoted here, 5358, that's fine.

 2     Q.   Well, what I'm asking you, Ms. Roy, is looking

 3 over at the April 20th, 2007, email from Nicoletta

 4 Smith--

 5     A.   5358?

 6     Q.   Right.

 7     A.   Okay.

 8     Q.   Which indicates the statute require that the

 9 notice include the language about the IMR being

10 available if health care services have been delayed,

11 that whether a health plan puts that into the notice its

12 uses, that's optional?

13     A.   I can't necessarily agree with that statement

14 because they are expected to be just as familiar with

15 the law as we are.  They have attorneys that can review

16 the law.

17     Q.   And when you wrote this paragraph on IMR notice

18 on Exhibit 5364, you were familiar with the law;

19 correct?

20     A.   Yes.

21     Q.   Let's focus a little more on Exhibit 5364 and

22 text.  The second sentence, "No application or

23 processing fees are charged for an IMR."

24          Do you see that?

25     A.   Yes.
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 1     Q.   That is right out of the statute; correct?

 2     A.   Yes.

 3     Q.   You feel that at a bare minimum to be compliant

 4 with California law, that notice needs to be given;

 5 correct?

 6     A.   Correct.

 7     Q.   And that this notice would be non-compliant

 8 under California law if it did not have that language

 9 about no application or processing fees are charged for

10 an IMR; is that right?

11     A.   In my opinion, that's right.

12          MR. KENT:  Let's look at, Mr. Velkei, tab 39.

13          For the record it was previously marked as

14 Exhibit 5300.  My questions are going to be limited to

15 the last three pages of the exhibit.  Take a look at

16 those.  For the record, Bates pages ending 7515 and

17 7516.

18 BY MR. KENT:

19     Q.   Are you familiar with those two pages?

20     A.   No, this is the first time I have seen these on

21 this document.

22     Q.   But you have seen these pages before in another

23 context, have you not?

24     A.   Yes, I have.

25     Q.   These are documents that were prepared by the
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 1 CDI; correct?

 2     A.   Yes.

 3     Q.   And you can find these on the CDI website

 4 currently; correct?

 5     A.   Yes.

 6     Q.   And the purposes of these documents is -- well,

 7 the purpose is to provide a pre-approved application for

 8 an insured or health plan member to actually apply for

 9 IMR; right?

10          MR. STRUMWASSER:  Objection as to the phrase

11 pre- applied.  I don't know what that means.

12 "Pre-approved," rather.  Pre-approved.

13          The question was vague and ambiguous.

14          THE COURT:  You are talking about the two pages

15 that are attached.

16          MR. STRUMWASSER:  That's the subject of his

17 question, right.  He said the purposes provided were

18 pre-approved something or other, and I objecting on

19 pre-approved.

20          THE COURT:  It does sound like pre-approved

21 isn't quite the description.  Correct?

22          MR. KENT:  Thank you, your Honor.  Let me

23 rephrase it.

24 BY MR. KENT:

25     Q.   The purpose of these three pages is to provide
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 1 a CDI-approved application to be used for a person who

 2 wants to request an IMR?

 3     A.   All of the documents on our website have to be

 4 approved by our upper management.

 5     Q.   The question, Ms. Roy -- and I apologize if I

 6 wasn't clear enough -- the purpose for CDI to publish

 7 these two pages is to give California health care health

 8 insurance consumers an application that CDI has drafted

 9 for applying for IMR; correct?

10     A.   Yes.

11     Q.   The information sheet, page 7515, was drafted

12 by CDI to provide health care consumers with information

13 about the IMR right; correct?

14     A.   Correct.

15     Q.   The point at which the application and the

16 information sheet by statute must be distributed to a

17 health care member is after the appeal process -- the

18 insurer's appeals process -- has been completed;

19 correct?

20     A.   No.

21     Q.   That is not what the statute requires?

22     A.   That is a different question.  Consumers can

23 contact us about the IMR program at any time or contact

24 us about insurance questions any time they choose.

25
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 1     Q.   But the statute 10169 requires a health plan to

 2 provide this information and this application sheet to a

 3 member at the point after the internal insurance company

 4 appeal process has been completed; correct?

 5     A.   These documents -- if I understand you

 6 correctly, you want to know if we can tell the insurance

 7 companies that they must use these two documents.  We

 8 don't -- we don't approve it for that purpose.

 9          As I said earlier, they are free to draft their

10 own language, their own form.  This is on the website

11 for the use of the consumers.  If the insurance

12 companies want to refer to it or copy it and use it as

13 their own, that's fine also.

14          THE COURT:  I think that is a misunderstanding

15 of what this letter is.  They are not using it as their

16 own.  They are providing it to the consumer to file an

17 application with the Department for an Independent

18 Medical Review, and it does appear that that is what

19 they are supposed to do.

20          THE WITNESS:  Well, correct, but he had used

21 the word "approved," and that is what I was trying to

22 clarify.

23 BY MR. KENT:

24     Q.   The CDI  application and information sheet,

25 either this or some other application must be provided
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 1 by law to a health care member by the health plan at the

 2 conclusion of the health plan's internal appeal process;

 3 correct?

 4     A.   I have to look at the statute again because I

 5 am not certain on that.

 6          THE COURT:  So look at "M".

 7          THE WITNESS:  I was looking at "J".

 8          THE COURT:  Look at "M" as in Mary.

 9 BY MR. KENT:

10     Q.   Let me ask the question again rather than have

11 the Court Reporter read it.

12          By law a health plan is required to provide an

13 application for IMR to a member at the conclusion of the

14 insurer's internal appeal process; correct?

15     A.   It would appear so, yes.

16     Q.   This application that we have been looking at

17 the last couple pages of Exhibit 5300 is a version of

18 the application that was prepared by the CDI itself;

19 correct?

20     A.   This is our application form as posted on the

21 website for the use of the consumers.

22     Q.   So this is the application CDI drafted for a

23 consumer to actually apply for IMR; correct?

24     A.   Yes.

25     Q.   And the information sheet was drafted by CDI
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 1 to go along with the application; correct?

 2     A.   Correct.

 3     Q.   And the -- let me ask you, Ms. Roy, is there

 4 anything on these two pages of CDI  drafted IMR

 5 documentation that advises the member about the cost or

 6 lack of a cost or fee to go through the IMR process?

 7          MR. STRUMWASSER:  Objection; irrelevant.

 8          THE COURT:  What's the relevancy?

 9          MR. KENT:  The relevance is this witness just

10 said that that particular discloser is required for a

11 notice to be compliant under California law and here is

12 a CDI-drafted notice, and I'm asking questions about

13 what is in it and what is not in it.

14          MR. STRUMWASSER:  Different notice.  Different

15 subsection.

16          THE COURT:  I am going to sustain the

17 objection.  This isn't a notice, it is an application,

18 and it doesn't require you to send a fee with it.  So

19 let's move on.

20          MR. KENT:  We have been going a couple hours.

21 It might be worthwhile to take 15 minutes and then I

22 will try to wrap up if we can work into the lunch hour,

23 but then I don't know what Mr. Strumwasser might have.

24          MR. STRUMWASSER:  I don't have anything right

25 now.
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 1          THE COURT:  All right.  I am willing to go 15

 2 minutes, but that's the limit.  I will cut you off.  So

 3 letter that a ten-minute break and then you can go for

 4 15 minutes.

 5          (Morning recess.)

 6 BY MR. KENT:

 7     Q.   Let me ask you to go back to Exhibit 5300, the

 8 next to the last page, 7515 is the Bates number, the

 9 information.  Do you have that?

10     A.   Yes.

11     Q.   If you could look at the very first sentence of

12 text, "An Independent Medical Review with the Department

13 of Insurance, you are required to first file an

14 appeal/grievance of with the insurance company in an

15 effort to resolve the issue(s)."

16          Do you see that?

17     A.   Yes.

18     Q.   This is a CDI-prepared document; is that right?

19     A.   Yes.

20     Q.   And that is a correct statement of the

21 controlling California law, Section 10169?

22     A.   It is correct but incomplete.

23     Q.   Why is incomplete?

24     A.   Because it doesn't add that there are under

25 extenuating circumstances the 30-day requirement could
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 1 be adjusted.

 2     Q.   Now, my question is we were talking earlier

 3 about the six-month deadline provision and your belief

 4 that it was misleading not to set forth in the notice

 5 itself the exception or the fact that there was an

 6 exception.  My question is why isn't the exception to

 7 this rule about exhausting the appeal/grievance process

 8 set forth in the CDI-prepared document?

 9     A.   That is because when this was drafted I worked

10 with the with Department's counsel, and we were advised

11 not to put the limitation in because there would be

12 circumstances in which it would be over the six-month

13 limit and it would be allowed.

14     Q.   Okay.  But the question here is, why when this

15 document was drafted explaining to insurance consumers

16 about the IMR process did the Department not put or add

17 in language about the exception to this rule about

18 exhausting the appeal process?

19          MR. STRUMWASSER:  Asked, answered and

20 irrelevant.

21          THE COURT:  Sustained.

22          MR. KENT:  Your Honor, this witness says that

23 she has been involved from the beginning.  She reached

24 conclusions about whether language was in or out about

25 exception, and I would just like to ask about what is
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 1 the exception.

 2          THE COURT:  She said they met with counsel and

 3 decided it wasn't necessary.  Move on.

 4 BY MR. KENT:

 5     Q.   Go to Exhibit 5041.  I'm sorry if I misspoke.

 6 5401.  If you can look over at the second page of your

 7 email on the bottom half of the page, the 1:56 p.m.

 8 email.  And in particular the next to the last sentence

 9 of the first paragraph, "This is false and misleading

10 the insured/consumer."

11          Do you see that?

12     A.   Yes, I do.

13     Q.   And here you are referring to PacifiCare, or

14 PHLIC?

15     A.   Yes.

16     Q.   And just so that I am clear, this morning when

17 we were talking about Masters and Ms. Smith and Ms. Love

18 and their opinions on what was and wasn't compliant

19 under California law, you indicated -- and I am

20 paraphrasing -- that it was an innocent mistake.  But

21 you think with respect to PHLIC the fact that it was

22 proffering this draft language that its motivation was;

23 to mislead insureds and consumers; is that right?

24          MR. STRUMWASSER:  Objection.  Mischaracterizes

25 her testimony and is irrelevant.
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 1          THE COURT:  I'll allow it.  But what you are

 2 doing is kind of crossing over.  So what you are asking

 3 her is whether or not she believes that you were being

 4 innocently mistaken or doing it to -- because it doesn't

 5 say in here that you were being misleading on purpose,

 6 but that's your question, right?

 7          MR. KENT:  Yes.

 8          THE COURT:  All right.  I will allow that

 9 question.

10          The questions is whether or not you believe

11 that the way they did this EOB that is attached to 5360

12 was an innocent mistake or was done purposefully to

13 mislead the insured's.

14          THE WITNESS:  Actually, I don't believe it was

15 an innocent mistake.  And I really don't know that they

16 were trying to purposefully mislead insureds.

17          What I do think is there may have been some

18 incompetence there from the person who drafted that

19 document.  Because the companies were supposed to be in

20 compliance during the year of 2001.

21 BY MR. KENT:

22     Q.   The question was the draft language that we

23 talked about before that Ms. Smith and Ms. Love felt

24 that the language was compliant.

25     A.   I'm sorry.  The judge referred to 5360.
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 1          THE COURT:  I believe that is what your comment

 2 was about.  That comment was about that particular

 3 iteration of the EOB language, but you believed it was

 4 misleading.  And the question seems to be from Mr. Kent,

 5 did you attribute that as purposeful misleading or an

 6 accident or mistake.

 7          THE WITNESS:  Well, I honestly don't know.  I

 8 think at best whoever drafted this attached to 5360,

 9 there has been incompetence there, because it looks like

10 one run-on paragraph.  And it doesn't state that the IMR

11 is sponsored by the Department of Insurance.  It goes

12 from discussing the United States Department of Labor

13 and goes right into an IMR.  An IMR by who?  Who is

14 sponsoring this?  Where does it go.  I just feel it was

15 poorly written.

16          When we review any case, we are reviewing the

17 laws.  It is not a question about an opinion.  Are they

18 in violation or are they not.  Period.

19          And in looking at this I felt that it was very

20 poorly drafted.  I felt that the format was extremely

21 poor.  And in my rewriting it, quite honestly, I was

22 trying to assist them to get this right.  That was my

23 motivation.

24 BY MR. KENT:

25     Q.   The language you say was incompetently drafted,
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 1 that is the same language as Ms. Love said contained all

 2 the necessary information; correct?

 3     A.   That I don't know.

 4     Q.   And that is the same language that Ms. Smith

 5 said looked to her to be compliant; correct?

 6     A.   I don't know.

 7     Q.   Tab 22.  This is an exhibit that was previously

 8 marked as 5365.  The top email, May, 18th, 2007.  Do you

 9 recall these emails?

10     A.   Vaguely, yes.

11     Q.   You see the bottom email from Ms. Love to you

12 and Ms. Smith is asking the question about whether the

13 rewrite is going to be forwarded to the Company.  The

14 rewrite is she is referring to is your text which you

15 attached which we looked at a little earlier; correct?

16     A.   I believe so.  I honestly don't recall.

17     Q.   You remember there was some question within CDI

18 about whether a copy of what you had drafted would be

19 provided to PHLIC; correct?

20     A.   I do remember there was some question about on

21 that.

22     Q.   And the decision was not to give PHLIC anything

23 in writing; correct?

24     A.   I'm not aware of that.

25     Q.   You are aware that Ms. Smith had ended up
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 1 dictated what you wrote over the phone to PHLIC?

 2     A.   Yes, I did read that in my notes.

 3     Q.   Now looking back, wouldn't it have been a lot

 4 simpler or quicker if you had just -- or someone else at

 5 CDI  had just mailed the language you were requiring or

 6 suggesting?

 7     A.   At the time -- I don't think it matters,

 8 really.  At the time I didn't know how they were going

 9 to communicate it because I was not involved in that

10 portion of this team effort.

11          I was called in simply to review the IMR

12 language on the EOB.  And I made my suggestions, and

13 made it clear here that they were only suggestions, and

14 forwarded it to the team members and to my Bureau Chief,

15 and that was the end of it.

16     Q.   Wouldn't it have been so much simpler, Ms. Roy,

17 if you or someone else had just emailed what CDI wanted

18 PHLIC to add in the way of IMR notice to its EOBs?

19          MR. STRUMWASSER:  Irrelevant and argumentative.

20          THE COURT:  Sustained.

21          MR. KENT:  I don't have anything further.

22          THE COURT:  Mr. Strumwasser?

23          MR. STRUMWASSER:  No questions.

24          THE COURT:  Thank you very much for your

25 testimony.
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 1          May this witness be released?

 2          MR. STRUMWASSER:  Yes.

 3          MR. KENT:  Yes.

 4          THE COURT:  Thank you very much.

 5          If you need anything with a subpoena, let me

 6 know.

 7          We are off the record.  Thank you.

 8          (The proceedings were adjourned at 12:30 p.m.)

 9                            --oOo--
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 8 5268 (Previously identified)              -     12329

 9 5269 (Previously identified)              -     12329

10 5270 (Previously identified)              -     12329

11 5271 (Previously identified)              -     12330

12 5272 (Previously identified)              -     12330

13 5273 (Previously identified)              -     12331

14 5274 (Previously identified)              -     12331

15 5275 (Previously identified)              -     12331

16 5276 (Previously identified)              -     12331

17 5356 (Previously identified)              -     12323

18 5357 (Previously identified)              -     12323

19 5358 (Previously identified)              -     12323

20 5359 (Previously identified)              -     12323

21 5360 (Previously identified)              -     12324

22 5361 (Previously identified)              -     12324

23 5362 (Previously identified)              -     12324

24

25 (Continued next page)
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 1                   EXHIBITS (continued)

 2 RESPONDENT'S                             IDEN.  EVID.

 3 5363 (Previously identified)              -     12324

 4 5364 (Previously identified)              -     12324

 5 5365 (Previously identified)              -     12325

 6 5366 (Previously identified)              -     12325

 7 5367 (Previously identified)              -     12325

 8 5368 (Previously identified)              -     12325

 9 5371 (Previously identified)              -     12319

10 5372 (Previously identified)              -     12319

11 5373 (Previously identified)              -     12319

12 5374 (Previously identified)              -     12319

13 5375 (Previously identified)              -     12319

14 5376 (Previously identified)              -     12320

15 5377 (Previously identified)              -     12320

16 5378 (Previously identified)              -     12320

17 5379 (Previously identified)              -     12320

18 5380 (Previously identified)              -     12320

19 5381 (Previously identified)              -     12321

20 5382 (Previously identified)              -     12321

21 5383 (Previously identified)              -     12321

22 5384 (Previously identified)              -     12322

23 5390 (Previously identified)               -     12315

24

25 (Continued next page)
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 1                   EXHIBITS (continued)

 2 RESPONDENT'S                            IDEN.  EVID.

 3 5391 (Previously identified)               -     12316

 4 5392 (Previously identified)               -     12316

 5 5393 (Previously identified)               -     12316

 6 5394 (Previously identified)               -     12316

 7 5395 (Previously identified)              -     12316

 8 5396 (Previously identified)              -     12317

 9 5397 (Previously identified)              -     12317

10 5398 (Previously identified)              -     12317

11 5399 (Previously identified)              -     12317

12 5401 (Previously identified)              -     12318

13

14

                        ---o0o---

15

16

17

18

19

20

21

22

23

24

25
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 1 Monday, October 4, 2010              2:12 o'clock p.m.

 2                         ---o0o---

 3                   P R O C E E D I N G S

 4          (Department's Exhibit 804 marked for

 5           identification)

 6      THE COURT:  This is on the record before the

 7 Insurance Commissioner of the State of California in

 8 the matter of the accusation against PacifiCare Life

 9 and Health Insurance Company.  This is OAH Case

10 No. 2009061395, Agency No. UPA 2007-00004.

11          Today's date is October 4th, 2010 in Oakland.

12 Counsel are present.  I suppose we don't have a

13 respondent today.  We don't really need one.

14      MR. KENT:  We do not.

15      THE COURT:  And we're going to do a few things --

16 first we're going to take up these motions.

17          Actually, before we do that, I've marked as

18 Exhibit 804 the reply to [sic] the Department of

19 Insurance offer of proof regarding its agreement with

20 DMHC on penalties.  And that will go with the record.

21 And we can set a time to hear it.

22      MR. STRUMWASSER:  Did your Honor say "reply" --

23      THE COURT:  Did I say something wrong?

24      MR. STRUMWASSER:  Reply of the Department of

25 Insurance to --
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 1      THE COURT:  To PLHIC's offer of proof regarding

 2 its agreement -- did I say that?  No?  Sorry.

 3          Reply of the Department of Insurance to

 4 PLHIC's offer of proof regarding its agreement with

 5 DMHC on penalty.

 6          If you can find the number of the exhibit for

 7 the offer of proof, that would help me.

 8      MR. VELKEI:  Sure.

 9      MR. STRUMWASSER:  Your Honor, we wanted to file it

10 today in case you wanted to have the argument while

11 Ms. Monk was here.

12      THE COURT:  Which might work.

13      MR. STRUMWASSER:  So I guess my preference would

14 be, if that's the case, we do it tomorrow morning while

15 I'm still here.

16      THE COURT:  If you can tell me what the

17 corresponding number is, then I can figure it out.

18          So what we're here for today is this.

19          All right.  Exhibit 5391 is a motion and

20 statement concerning matters about the confidentiality

21 of some of our documents and the publicity, I guess,

22 that was generated some time in -- around September

23 7th, 2010 and the Department's reply.

24          Again, I believe there are three requests.

25 Did you want to go ahead and speak to them?  I believe
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 1 there are three requests.  One is to turn over the

 2 materials that were given to the press.  Two is

 3 relating to the Commissioner and the Commissioner's

 4 employees as decision makers.  And the third is the

 5 transcript issues.

 6      MR. VELKEI:  That's correct, your Honor.  Just to

 7 get clarity on sort of what's done with the

 8 transcripts, if anything.  And I'll try to be brief.

 9          We've had an opportunity to review the

10 Department's reply brief.  And while they've tried to

11 shield themselves on lofty principles of the First

12 Amendment and right of access, that isn't what this is

13 about.  This is not a situation, your Honor, where the

14 press is trying to get access to information because of

15 public interest but about the CDI manipulating the

16 press with some tag line of a $10 billion penalty in

17 order to exert undue pressure on my client or our

18 client to settle.

19          Up until the time of that article, there was

20 not one single story run in the news about this

21 proceeding, nor one reporter who has ever shown up to

22 court to even sit in for a day, afternoon, or morning

23 to understand what this case was about.

24          What makes it that much more troubling is sort

25 of the procedural context of this case where the
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 1 commissioner of the department is the ultimate decision

 2 maker.  And the quotes from the Commissioner's

 3 spokesman about prejudging this case, in our opinion,

 4 raises serious questions about the partiality of the

 5 ultimate decision maker and, frankly, from our

 6 perspective impugn the integrity of this tribunal as

 7 well.

 8          I think it goes without saying that it

 9 creates -- this concept of going to the press with the

10 implicit authority of the Commissioner and official

11 spokespersons making statements that prejudge these

12 issues at minimum creates a clear or real appearance of

13 impropriety.  And frankly, from our perspective,

14 they're using this Court's offices to suggest that that

15 $10 billion is even a possibility.

16          And the Department did so despite the clear

17 admonition of the ALJ not to litigate this in the press

18 nor to give materials from the proceeding to third

19 parties absent court order.

20          The approach that the Court took by way of

21 that admonition was a practical solution designed to

22 avoid cumbersome procedures on a daily basis to protect

23 certain information.  Both parties have benefited from

24 these restrictions and utilized them.  And the Court

25 has the right to craft such solution under Government
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 1 Code Section 11425.20(a)(1), (2) and (3).

 2          And in fact, the Department in their papers

 3 don't really contend that that's not the case.  What I

 4 found interesting was their clear reliance upon the NBC

 5 Subsidiary case, which is a '99 Supreme Court decision,

 6 that would suggest that the Court has no authority or

 7 discretion to deal with transcripts in a way it sees

 8 fit.

 9          That Supreme Court decision made clear that

10 its holding was inapplicable to administrative

11 adjudication proceedings.  And not to stand there, a

12 subsequent California Supreme Court decision, Copley

13 Press versus Superior Court, reiterated the concept

14 that the principles articulated in the case relied upon

15 by the Department have nothing to do with

16 administrative proceedings and, in fact, raised the

17 question and sort of noted that there's even a real

18 question whether the First Amendment guarantees the

19 public access to the transcripts at any point, whether

20 during the proceeding or afterward.

21          What's interesting from our perspective is the

22 Department recognizes the limitation on documents,

23 i.e., recognizes the admonition that they can't use

24 them but somehow tries to narrowly interpret that

25 admonition so as to exclude the transcripts.
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 1          From our perspective, it doesn't make any

 2 sense.  It would basically make the rule that the Court

 3 established pointless.  The Department has read pieces

 4 of those documents into the record.  There has been

 5 extensive questioning about those documents.  And

 6 important issues of confidentiality remain unsettled.

 7          So that's what brings us here today, your

 8 Honor, is to first understand how far the Department

 9 went, whether the Commissioner was behind this issue,

10 which we've got to believe he was, and finally just to

11 get some clarity on the transcript issue.

12      THE COURT:  Could you repeat the sections of the

13 APA that you just cited?

14      MR. VELKEI:  Yes, your Honor, 11425.20.  So

15 11425.20(a)(1) and (a)(2).  And I actually think

16 there's an (a)(3).

17      THE COURT:  Okay.

18      MR. VELKEI:  And then on the NBC Subsidiary case,

19 just to close the loop, the citation where the Supreme

20 Court makes clear this holding does not apply to

21 administrative adjudication proceedings is at

22 20 Cal.4th 1193, Footnote No. 9, and then the cite for

23 Copley Press is 39 Cal.4th 1272, reiterates that this

24 only applies to court -- civil court and appellate

25 court proceedings, it does not apply to administrative
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 1 proceedings, and raises a question as to whether

 2 there's even any right to the public to the actual

 3 documents and transcripts from such proceedings.

 4          The only issue is whether the courtroom itself

 5 during any particular day needs to remain open.  And

 6 that was made clear in Copley.

 7          So what we find troubling, your Honor, is in

 8 the ten pages or so that the Department put in their

 9 reply, they still have failed to educate either the

10 Court or us about what, in fact, happened with the

11 press, what was given to them, what they did or didn't

12 do.

13          They claim we're speculating.  Why don't they

14 just tell us?  And that really is our first request.

15 We just need to understand what, if anything, was

16 given.  In our discussions with the reporter, we

17 understand that there were transcripts and other

18 documents.  We've repeatedly asked for clarity from the

19 Department.  And for some reason, they simply refuse to

20 tell us.

21          So really the first request is directed at

22 what has actually happened so we can assess if there's

23 been any prejudice.

24          The second issue relates to whether or not the

25 Commissioner either implicitly or explicitly sanctioned
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 1 the approach that was taken because, if he did, then

 2 that is no clear evidence of an absence of

 3 impartiality.  While we recognize the Court is not the

 4 ultimate decider of that motion for recusal, we do need

 5 to create a record, your Honor.

 6          And frankly, I think the Department has

 7 misapplied the good graces of this Court by suggesting

 8 that this Court may be part of that sort of absence of

 9 partiality or impartiality.  There's no question that

10 the message that was sent to the community was that the

11 Department and the Commissioner have already decided

12 this case when this case is far from being decided.

13          And that's really where we are, your Honor.

14 To be clear, we're not asking the Court to close this

15 hearing to the public.  If and when an issue arises

16 based on somebody appearing, we can address it at that

17 time.  That is not our request.

18          We just finally want clarity that the Court's

19 admonition about materials from this proceeding doesn't

20 include just the documents but also the transcripts

21 referencing those documents at least until there's a

22 further order of the Court.

23      THE COURT:  Okay.

24          Mr. Strumwasser?

25      MR. STRUMWASSER:  Well, first of all, I want to
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 1 make it clear in light of the filings that were made by

 2 the company that, as far as the Department is

 3 concerned, there is no question about your Honor's

 4 ability to maintain control over the orderly conduct of

 5 these proceedings, regardless of what happens outside

 6 the walls of this room.

 7          There is in the Department's view no question

 8 about your Honor's ability to avoid impugning the

 9 integrity of the proceeding by things that are going on

10 outside.  There is no question in the Department's mind

11 that your Honor is able to avoid any prejudice to the

12 right of a fair trial.  So that needs to be said simply

13 because of the material in PacifiCare's filing.

14          Now, with respect to the question of

15 prejudice, I think Mr. Velkei's attempt to defend the

16 first of their three requests is illustrative of the

17 flabby thinking that has animated their motion.  He

18 says it's necessary to know what documents were

19 provided in order to assess whether there's been any

20 prejudice.

21          Whether there's been any prejudice, as I

22 understand it, is an assessment made on the basis of

23 whatever's out there now.  They've had the two dozen

24 articles that they're complaining about now.  And if

25 there's been a source of prejudice, that's what it is
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 1 and that's where it is.  There's no further need.

 2          Our position on their first request is there

 3 is no authority and no purpose to the inquest that

 4 they've asked for.  It's unprecedented, and frankly, it

 5 is something that an ALJ has no job to perform with

 6 respect to.

 7          Secondly, with respect to the allegation of

 8 prejudice of the ultimate decision maker, I don't know

 9 how much you want to even hear about that.  But the

10 allegations are premised on "it must be," "we assume it

11 has to be" kinds of propositions that are really not

12 anything upon which anybody could make a serious

13 decision.

14          It is worth noting, your Honor, that

15 PacifiCare appears not to realize that Commissioner

16 Poizner will not be the decision maker.  So we are 91

17 days from the decision [sic].  Even if we rested today,

18 if everybody rested today, he wouldn't have time to

19 make a decision; and I notice nobody's resting.  So I

20 just think that entire second argument drops out.

21          So now we're down to the third argument, which

22 is the sealing of the record.  And with respect to the

23 sealing of the record, we stand on the APA; we stand on

24 the Administrative Adjudication Bill of Rights; we

25 stand on the strong policy in favor of public hearings.
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 1 If the hearing is public, then the transcript has to be

 2 public.

 3          Now, Mr. Velkei continues to say that the

 4 transcript has confidential information.  Now, I want

 5 to make it clear, we have, as your Honor well knows,

 6 been excruciatingly careful not to allow any privileged

 7 materials to get into the public transcript.  And it

 8 has not.

 9          And therefore, I don't understand what

10 interest PacifiCare claims to invoke with respect to

11 the transcript, except the interest that the Supreme

12 Court has already said doesn't really apply, which is

13 the avoidance of embarrassment.

14          I understand that it is unpleasant to see

15 these things in the press.  I understand it's

16 unpleasant to have them read in an open courtroom.  But

17 that is the process we have.  This is not like the

18 cases PacifiCare has cited, somebody's allegations

19 about Michael Jackson's behavior.

20          This is a question of a public hearing on an

21 executive branch agency's dealing with a matter of

22 public concern.  It is a matter which, even if the APA

23 were silent on it, would come freighted with enormous

24 implications for the public and every right for the

25 public to be informed.
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 1          And notwithstanding Mr. Velkei's suggestion

 2 that the Department exercised svengali-like control

 3 over the editors of the L.A. Times and the other 20

 4 newspapers and outlets that found this to be

 5 newsworthy, the fact of the matter is, this is

 6 newsworthy objectively and it is newsworthy

 7 empirically.

 8          When people carry that story, when people put

 9 the story on the front page of their newspaper, they're

10 not doing it because, you know, administrative hearings

11 about EOBs are really what sells newspapers.  They're

12 doing it because this is what the public needs to know

13 about.

14      MR. VELKEI:  They're doing it, your Honor,

15 because --

16      THE COURT:  Mr. Velkei, Mr. Strumwasser isn't

17 finished.

18      MR. VELKEI:  Excuse me.  Excuse me, your Honor.

19      MR. STRUMWASSER:  So I think it is emblematic of

20 this motion that it is built on assumptions about "The

21 Commissioner must have done this," "The press must have

22 been manipulated by CDI," "Nobody would have cared

23 about this if it hadn't been for the comments that the

24 Department's made."

25          Those of us who have done this for a long time
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 1 understand that this is a grown-up process where an

 2 issue that is commended to adjudication has a public

 3 dimension and is in the public interest; the press is

 4 going do what the press is going do; and adjudicators

 5 don't edit the press; they don't cite sensitive --

 6 that's something that goes on out there.  And we all

 7 rely with full justification on the fairness of the

 8 tribunal, the fairness of the trier of fact.  And there

 9 is nothing that PacifiCare has said to cause any doubt

10 about that.

11      THE COURT:  Okay.

12      MR. VELKEI:  I guess, your Honor, a couple of

13 points.  I mean, again, we can't keep coming back to,

14 you know, we're speculating about what must have

15 happened or must have occurred.  Why doesn't the

16 Department just tell us?  There's no First Amendment

17 right not to disclose that.

18          The reality is we have an admonition from the

19 Court that says "don't try this case in the press."  We

20 know they went to the press and provided them

21 materials.  They need to tell us what those materials

22 are.

23          And this concept of us being embarrassed, I

24 mean, frankly, if you look at some analyst reports and

25 actually some local papers talking about, "That's going
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 1 to happen when cows fly," the reaction to that

 2 $10 billion number wasn't necessarily embarrassing for

 3 us, but the fact of the matter is, what they've done is

 4 gone out in the press using materials we believe that

 5 the Court said that you can't use to prejudge this

 6 issue when it is far from over.

 7          And the comments by the Commissioner's

 8 spokesman about intense corporate greed and all the

 9 other craziness they put in this thing -- there is one

10 reason why one anybody paid attention to this.  There

11 was one reporter, and it was the $10 billion figure.

12          And the other 20 newspapers that

13 Mr. Strumwasser is talking about simply picked up the

14 story.  Most of them said they weren't interested in it

15 until there actually was a decision.  But the effect is

16 the that Department is using this proceeding and

17 implications of what may or may not happen, your Honor,

18 to prejudge the issue.

19          And we know from an impartiality perspective

20 that isn't supposed to occur.  This is the first we're

21 now hearing that Commissioner Poizner is not going to

22 decide it.  If this case proceeds all the way to

23 judgment, I think that's right.  But that doesn't give

24 Commissioner Poizner license in the meantime to do

25 whatever he can to make it seem like this is a certain
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 1 fact of what's going to happen.

 2          Our asks are limited.  We're not asking for

 3 any kind of gag order.  Just tell us what you gave

 4 them.  Tell us that the Commissioner was behind it.

 5 Let's just be clear, at least in the interim, as to the

 6 transcripts, they're not going to be disseminated, just

 7 like the documents.

 8          And I actually wrote down -- this is

 9 Mr. Strumwasser, "If the hearing is public, the

10 transcripts are public."  Go to NBC Subsidiary and

11 Copley Press; they both say that's not true.

12      MR. STRUMWASSER:  I don't think they say that.

13      THE COURT:  Well, this is what I think.

14          First of all, I would like to say that none of

15 this prejudices me.  And I'm the one at least writing

16 the decision that's going to be presented to the

17 Commissioner.  So to that extent, I don't think any of

18 this is directly prejudicial.

19          But taking the middle thing first, it had

20 occurred to me also that Mr. Poizner is not going to be

21 the insurance commissioner by the time this matter gets

22 presented to the Commissioner.  So while I'm concerned,

23 I don't think that that issue -- that issue is going to

24 be gone.  I do think that that issue is going to be

25 gone.
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 1          The thing that bothers me is that, in the

 2 scheme of administrative law and adjudication in

 3 California, the law has clearly attempted to keep the

 4 enforcement division of an agency separated from the

 5 decision-making division.  And I've always felt that

 6 the departments, including the Department of Insurance,

 7 have done a really good job doing that.

 8          And it's important to make these sorts of

 9 things work by taking them seriously.  And they are in

10 the APA.  And they're reflected in the 11430.10 and

11 Point 20 and I think it's Point 30 -- yes, Point 30,

12 talking about how the enforcement arm needs to not have

13 communications directly with the decision-making arm

14 about a pending matter.  And it's really clear that

15 they're not supposed to do that.

16          Now, I am positive that this enforcement arm

17 did not have an improper communication with the

18 decision-making arm.  What I'm not positive is who

19 Mr. Cole is and what his role in that is and if he

20 understands what his responsibility is in terms of the

21 ex parte communication that he would have concerning a

22 matter that's pending.

23          And I'm kind of unhappy that I see a quote in

24 a newspaper from someone who is an attorney for the

25 Department saying things that clearly indicate that
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 1 they have made a decision.

 2      MR. STRUMWASSER:  Can I respond just to that

 3 point?

 4      THE COURT:  Sure.

 5      MR. STRUMWASSER:  Mr. Cole's name is on the

 6 pleading.  He is our client.  He is the Department for

 7 us.

 8      THE COURT:  So as long as he remains part of the

 9 enforcement arm and doesn't communicate in any way to

10 the decision-making arm, his actions are maybe

11 imprudent but probably not unlawful.  But he needs to

12 be very careful, I think.  I think he's in a very

13 difficult position here, and it's not a very good idea

14 for somebody in that position to make those kind of

15 statements.

16      MR. STRUMWASSER:  Just to be clear here, I --

17      THE COURT:  I don't know that he made them, but

18 they're quoted.

19      MR. STRUMWASSER:  Just to be clear here, I think

20 it is important to advise your Honor that we are very

21 well aware of the statutory provisions regarding the

22 ex parte contact rule.

23          It is also the case that we are very well

24 aware of exceptions that are provided in there.

25      THE COURT:  There are.
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 1      MR. STRUMWASSER:  And it is our understanding of

 2 that rule that it is entirely and exclusively and

 3 appropriately intended to insulate the decision maker

 4 from the prosecutors.

 5      THE COURT:  Correct.

 6      MR. STRUMWASSER:  At the time it becomes clear

 7 that the Commissioner is not going to be a decision

 8 maker, I don't know that he has any further

 9 restrictions.  He is the head of the Department.  And

10 so I just don't want your Honor to think -- because you

11 made a very absolute statement about you were sure that

12 the Department was being careful about all these

13 things.  And I don't want to disabuse you of any of

14 that.

15          But I just want your Honor to understand that

16 we are very careful, but we are fully aware of the

17 content of all the provisions of the ex parte rule.

18 And we are of the clear opinion that the ex parte rule

19 only applies to a decision maker.  So for example, the

20 Department head -- a department head, ABC, whatever it

21 is --

22      THE COURT:  Well, NBC has gotten themselves in

23 trouble exactly that way.

24      MR. STRUMWASSER:  Well, that's right because the

25 Department was telling the director, who was then going
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 1 to be making decisions.

 2      THE COURT:  Correct.

 3      MR. STRUMWASSER:  If the director had said in the

 4 ABC case, "You know what, I think it's more important

 5 for you to run the department.  That's got some

 6 problems to it.  And I am therefore designating my

 7 chief deputy as the person" --

 8      THE COURT:  Sure.

 9      MR. STRUMWASSER:  -- "And that person is now on

10 the other side of the wall, and I'm going to be on this

11 side," there's nothing that prevents that from

12 happening.

13      THE COURT:  No, that's absolutely true.  The

14 decision maker can be somebody else.  It doesn't have

15 to be -- it can be a designee of the Commissioner.  But

16 all those things would then apply to that person.

17      MR. STRUMWASSER:  Exactly.

18      MR. VELKEI:  But that hasn't happened here, your

19 Honor.

20      THE COURT:  No.  But you want to make sure that

21 they don't designate it to Mr. Cole because Mr. Cole

22 already put his foot in it.

23      MR. STRUMWASSER:  That would be failing the

24 kindergarten level part of this test.

25          But the reason why we don't have to worry
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 1 about that right now is because nobody knows who the

 2 decision maker is.

 3      THE COURT:  Well, I agree.

 4      MR. STRUMWASSER:  But whoever it is, it is not

 5 somebody currently  affiliated with the Department.

 6      THE COURT:  I think that's right.  I did look it

 7 up.  And Mr. Jones is running against Mr. Villines --

 8 is that how you say his name?

 9      MR. STRUMWASSER:  Villines.

10      THE COURT:  Villines.  And it's going to be one of

11 them.

12      MR. STRUMWASSER:  Unless we don't finish in four

13 years.

14      THE COURT:  And hopefully one of them will get

15 good advice about what the ex parte communication rules

16 are.

17          So to the extent that you know that I have

18 taken the position that I don't do anything about it, I

19 did want to put on the record that there are rules, and

20 I expect them to be followed.  And -- because I believe

21 in the system.  That's why I expect them to be

22 followed.

23          And so I think that is actually going to end

24 up being moot.

25      MR. KENT:  But your Honor, we filed a motion
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 1 nearly a year ago to recuse the Commissioner.  He

 2 has -- in the vernacular -- sat on the motion.  He has

 3 not appointed someone else.

 4      THE COURT:  I know.

 5      MR. KENT:  He has not delegated the position.

 6          And as a practical matter, he may not be

 7 making the final decision here, but today he is, for

 8 all intents and purposes, the decision maker.

 9          The other point is that this is the

10 government, the State of California.  They shouldn't be

11 playing in the shadows.  They should be not be playing

12 around on the edges of exceptions.  This should all be

13 in the light.

14      MR. VELKEI:  Absolutely.

15      MR. STRUMWASSER:  I certainly don't know what that

16 means.  And I certainly don't know what it means

17 that --

18      MR. VELKEI:  Well, tell us what happened.

19      THE COURT:  We haven't gotten to that.  I just

20 wanted to make the observation, because I had been

21 thinking about it also, that I don't believe

22 Mr. Poizner is the one who is going to be making the

23 decision, and he isn't going to be the one delegating

24 who is making the decision if that person doesn't do

25 it.
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 1          And I think as long as Mr. Cole sees himself

 2 as part of the enforcement arm and not part of the

 3 decision-making arm and is very careful to stay over

 4 there that, you know, that what did he is what he did.

 5      MR. VELKEI:  Your Honor, if I could just, on that

 6 point -- there was also an official Department

 7 spokesperson that made comments.  It wasn't just

 8 Mr. Cole.

 9      THE COURT:  I don't know.

10      MR. VELKEI:  So the problem with that spokesperson

11 is he's the official spokesperson for Department.

12 They're not making that same kind of distinction.

13      THE COURT:  I don' know.  Who was that?

14      MR. VELKEI:  It was a gentleman.  I think he had a

15 Middle Eastern name, but I may be completely getting

16 that wrong.  I don't have it handy, your Honor.  But

17 there were statements made by an official Department

18 spokesperson in addition to Mr. Cole.  We can pull

19 those together --

20      THE COURT:  Well, I don't know what that person

21 said.  It's the tenor of Mr. Cole's statement that

22 makes him problematic in terms of a decision maker not

23 in terms of an enforcement person.

24          I don't know what this other person said or

25 did or who they were.  If you can point me out to
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 1 that --

 2      MR. VELKEI:  We will, your Honor.  We're trying to

 3 do that now.

 4      MR. STRUMWASSER:  The other person who was

 5 identified in some of the press accounts is a person in

 6 the communications office of the Department.

 7      MR. VELKEI:  But the bottom line that's just so

 8 disturbing is, you know, there's actual impropriety and

 9 appearance of impropriety.  And to Mr. Kent's point,

10 this is a State agency.  We're talking about

11 transparency.

12      THE COURT:  Well, that's another issue.  We're

13 going to get to that in a minute.  I just want to make

14 sure and just reiterate what the structure is and how

15 it has to work.  And if it doesn't work, then we're

16 going to have a really serious problem.

17          In terms of what was turned over or what was

18 given to the press, it's very vague.  And if,

19 Mr. Strumwasser, you and your counsel know what it is

20 that was turned over to the press, I would appreciate

21 it if you would supply me with that material in camera

22 in an envelope so that I could just see what it is.

23          I do think that there is a problem on the back

24 end, and the reason I want to see it -- not because I

25 think that this should be closed or any of those sorts
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 1 of things, but I do think that we haven't been very

 2 careful.

 3          You said that you've bent over backwards.  But

 4 I'm not sure in my mind that I bent over backwards.  I

 5 had accepted an agreement that I thought was a

 6 gentleperson's agreement among us that we weren't going

 7 to let these things out of the hearing room, that we

 8 were going to keep them among ourselves, and that we

 9 weren't going try this outside.  And I thought we were

10 keeping to that.  Seems like we were, at least us, that

11 we were.

12          And it never occurred to me that the

13 transcript was a separate issue.  So when we've

14 discussed things and even when we've discussed whether

15 something is or is not confidential, I remember saying

16 at least two times, maybe more that, "Well, let's just

17 keep this in because we're not going to disseminate it

18 around, and it's going to be okay."

19          And now I'm not sure that that's the case.  So

20 I'm uncomfortable with the not-specifics.  So I suspect

21 that about 90 percent of this transcript is not at

22 issue.  But I'm a little concerned that there may be

23 around 10 percent of the transcript that really doesn't

24 need to go floating around anywhere because we've been

25 discussing things that we considered to be
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 1 confidential.

 2          I don't know how to deal that.  And that's

 3 sort of why I would like to see what it is that the

 4 press looked at.  I mean, if it's the pleadings and

 5 things like that, it doesn't matter to me.

 6          But if there's some documents or transcript

 7 pages that had material that we were considering to be

 8 confidential, well, it's problematic.  And then I might

 9 actually consider doing something about it.

10          Other than that, I am wondering if we -- I

11 kind of relied on this agreement that we were going to

12 all sort of agree that we weren't going to go giving

13 this stuff away.

14      MR. STRUMWASSER:  You know, I had a completely

15 different understanding of it.

16      THE COURT:  Okay.  So what was your understanding?

17      MR. STRUMWASSER:  At one point your Honor actually

18 talked about -- I'm not sure if it was on the record or

19 not -- but your Honor actually talked about the

20 difference between the transcript and the exhibits.

21      THE COURT:  I do agree that there's a difference.

22 What I didn't think about was talking about the

23 exhibits on the record.  In other words --

24      MR. STRUMWASSER:  But -- I'm sorry.

25      THE COURT:  I wasn't thinking about being careful
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 1 about that.

 2      MR. STRUMWASSER:  And our view of this is that --

 3 I genuinely don't know of an instance in which the

 4 transcript had anything that was privileged.

 5          I confess I don't know what confidential is if

 6 it's not privileged.

 7      THE COURT:  We've been over this before,

 8 Mr. Strumwasser.  But I thought we kind of reached a

 9 middle ground that we were kind of -- and it's my

10 fault.  I should have been more specific about it --

11 that we weren't going to go running around with

12 material that had numbers and certain things in it that

13 were not really for public dissemination.

14      MR. STRUMWASSER:  I remember how -- when there was

15 a question about unit prices for costs.

16      THE COURT:  Right.

17      MR. STRUMWASSER:  We redacted that, and we didn't

18 put it in the record.  When there was a talk about a

19 HIPAA thing, your Honor was very careful about Mr. X or

20 Ms. Y.  If there was an HR issue, it became Ms. S.

21          I don't believe there is anything in the

22 transcript that is privileged or has any

23 confidentiality that I understand the law to recognize.

24          I understood the confidentiality discussion

25 that we had to be in the context of this weird posture
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 1 we're in where PacifiCare had taken a position that

 2 even one of the now million documents was confidential.

 3      THE COURT:  I feel that to some extent I convinced

 4 Mr. Kent to take confidentiality off documents that he

 5 might have -- I know we're speculating.  I don't like

 6 to do that -- but that he might have not been so quick

 7 to take confidentiality off of because we had all sort

 8 of agreed that they weren't going to go flying around.

 9      MR. STRUMWASSER:  And those documents are not in

10 envelopes.  And we have been reading from them.  And we

11 have not read anything into the record that has a

12 privilege claim -- context to it.

13      MR. VELKEI:  That's not true.  I can think of a

14 number of instances.

15      THE COURT:  That's what I don't know.  I don't

16 know.  Because -- I don't know.

17      MR. STRUMWASSER:  Then I think it behooves

18 PacifiCare to tell us what it is they think got into

19 the record that is privileged.

20      MR. VELKEI:  So -- I'm sorry for laughing, your

21 Honor, but they basically broke this Court's

22 admonition, from our perspective.  And now it's our

23 burden to do something when they refuse to say what it

24 is that they've done?

25          And I appreciate the Court asking for this in
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 1 camera.  The issue on the documents -- and Mr. Kent and

 2 I both were of the view that we came up with this

 3 agreement and we would minimize the amount of

 4 cumbersome procedures by removing a bunch of

 5 confidentialities with the understanding, whether it

 6 was removed or not, it wasn't to be disseminated.  The

 7 concept that the transcripts which referenced those

 8 documents can be --

 9      THE COURT:  That's what I don't know.  That's what

10 I don't know, if we were referencing documents that

11 were --

12      MR. VELKEI:  Sure we were.  I mean, I can think of

13 the banging your head document, still marked

14 confidential, Mr. Strumwasser was reading pieces of

15 that document.  Whether marked confidential or not,

16 based upon the Court's admonition, for this, at least

17 for now, that isn't -- that shouldn't be disseminated.

18          We can decide at the end of this proceeding

19 what to do.  And I think, based upon the Supreme Court

20 decision in Copely, there's a real question of whether

21 that's ever entitled to public access.  But we don't

22 have to have that fight.  Our view is let's just make

23 it easy and move the process along.

24      THE COURT:  One of the things, of course, is that

25 99 percent of the time there's no transcript until
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 1 after the matter's over.  So it's not going to be

 2 litigated.  And it's not going to be a litigated issue

 3 because it's almost always not an issue at all.

 4          But I'm very uncomfortable about pieces of the

 5 transcript being disseminated without a chance to make

 6 sure that the material in there was or was not

 7 confidential.

 8      MR. STRUMWASSER:  I am sorry to hear that.  I had

 9 no understanding of that.  And I am -- all can I say is

10 I was guided both by what your Honor told us and by my

11 understanding of the law, which is there's privilege

12 and there's not.

13          And I understood this whole confidential

14 category to be a way specifically to deal with the

15 exhibits that they were producing with stamps and to

16 defer the confidentiality of those documents.

17      THE COURT:  They're agreeing with you.  We talked

18 about them.

19      MR. STRUMWASSER:  Right.  But the question is,

20 what is it about what we talked about that could

21 plausibly be confidential to a legal sense?  If the

22 point is, as Mr. Velkei has now suggested, that

23 Ms. Berkel having banged her head against the wall in

24 order to get funding, if that's an exemplar of what

25 they think is confidential, I don't know the ground.
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 1      MR. VELKEI:  It's an exemplar of the documents.

 2 You were reading from the documents into the record so

 3 that there literally are pieces of documents, verbatim,

 4 some marked confidential, some not but, either way, not

 5 for dissemination at this time in the proceeding.

 6          Otherwise, we're going to have to, every

 7 day -- "What are the documents?"  Argue through the

 8 confidentiality issues, set up a procedure to mark

 9 certain pieces of the transcripts confidential.  It's a

10 cumbersome procedure that we can avoid.

11          And the reality is, your Honor, no press are

12 nothing knocking on our door for information.  This was

13 fully something triggered by the Department.

14      THE COURT:  What about this.  Is there any way we

15 could come to some kind of agreement that, before

16 anything is handed out, I have an opportunity look and

17 see what it is that's being proposed to be handed out?

18 Because short of that, I don't know how to -- I think

19 that's right.  We're going to have to go through a

20 completely different procedure about what's

21 confidential and what's not.

22      MR. STRUMWASSER:  Maybe the time has come for that

23 because I don't even think we are at liberty under

24 Public Records Act to recognize a category of things

25 that have not been adjudicated as privileged but we're
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 1 not going to produce.  And we have our own independent

 2 obligations with regards to the Public Records Act of

 3 course.

 4          So I think that we may not be able to avoid a

 5 determination categorically about what constitutes

 6 confidential information.

 7      THE COURT:  All right.

 8      MR. VELKEI:  That means we're then going to have

 9 to go back over all of those transcripts and go one by

10 one and figure out where there are issues, your Honor.

11          And you know, listen, this, again, is not

12 about a Public Records Act request.  There has been

13 none.  This is about the Department going out to the

14 press and saying, "Here, really, you want to run an

15 article.  No, really, here's 10 billion reasons why."

16          So, you know, we're faced with a situation

17 where -- nobody's clamoring for access.  This is the

18 Department sort of manipulating a situation to get some

19 number out there that's going to make us quake in our

20 boots and say, "Oh, my god.  We've got to get this

21 resolved because the analysts are going to go crazy."

22      THE COURT:  I didn't see any offer to settle.  Can

23 I offer you a settlement judge?

24      MR. STRUMWASSER:  I think if we were going to

25 discuss that, I'd need to talk to counsel for the
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 1 company.

 2      THE COURT:  Okay.  Because if that's what all this

 3 is about, Judge Owyang is right back there.

 4      MR. STRUMWASSER:  Yes, I understand.

 5      MR. VELKEI:  We're happy to talk with him, your

 6 Honor.

 7      MR. STRUMWASSER:  But your Honor, I just want to

 8 make it clear, nothing that Mr. Velkei just said should

 9 have anything to do with a decision you make.

10          The notion that your decision should be

11 animated by the Department controlling two dozen news

12 sources around the world is laughable.

13      THE COURT:  It doesn't.

14      MR. STRUMWASSER:  The notion that nobody is

15 clamoring is a joke and is unsubstantiated and is

16 contradicted by the press coverage.  The notion that

17 nobody's gotten a Public Records Act request is also

18 unsubstantiated.  We have our own Public Records Act

19 requirements.

20          So, you know, I don't think that that's --

21 that there is anything -- there is any evidentiary or

22 legal content in any of the last comments Mr. Velkei

23 made.

24      MR. VELKEI:  Well, we can guarantee that in nine

25 months prior to September 8th, there was not a single
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 1 article run on this litigation.  We can guarantee that

 2 there has not been a single reporter that has ever

 3 stepped foot into this hearing.  And we can guarantee

 4 that nobody has ever made a Public Records Act request.

 5 So we know that.

 6      MR. STRUMWASSER:  You cannot --

 7      MR. VELKEI:  Your Honor, when you asked me for the

 8 information from this other person, what they were

 9 saying, let me read to you, if I can, which was the

10 lead from this particular -- the Orange County Register

11 that picked this up.

12      THE COURT:  What's the person's name?

13      MR. VELKEI:  Ioannis Kazanis.  It's I-O-A-N-N-I-S,

14 K-A-Z-A-N-I-S -- talk about the fact that the State

15 seeks $10 billion in fines.

16          "State spokesman Ioannis Kazanis said

17 Wednesday that, during the course of the investigation,

18 the Department discovered a total of 992,000 violations

19 which would amount to a fine of $9.9 billion.  'They

20 just started to mount and mount and mount,' Kazanis

21 says.  'The integration of PacifiCare was botched after

22 UnitedHealth bought them.  It was also related to

23 cutting costs, laying off employees, and outsourcing

24 work that ended up creating a horrible situation for

25 policyholders'" -- haven't seen one policyholder that
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 1 had a horrible situation -- "'and doctors to deal with

 2 this company.'"

 3          This is just the very beginning of the

 4 article, your Honor.  Who is this spokesperson?  Who

 5 gave him authority to speak?

 6      THE COURT:  So does this person work for the

 7 enforcement side or for --

 8      MR. STRUMWASSER:  He is in the communications

 9 office of the Department of Insurance.

10      MR. VELKEI:  This was the Orange County Register,

11 your Honor.  I'm looking for a date -- September 8th,

12 2010, picking up upon the L.A. Times article that was

13 run.  "Behavior by" -- I mean, it talks about, "The

14 behavior in the UnumProvident case" -- hold on a

15 second.  Anyway....

16      MR. STRUMWASSER:  This should be a warning bell to

17 your Honor.

18          Nothing that this tribunal does should depend

19 on a conclusion about whether something was newsworthy,

20 whether something was manipulated.

21      THE COURT:  It doesn't.

22      MR. STRUMWASSER:  It has nothing to do with

23 nothing.

24      THE COURT:  It doesn't.  It doesn't affect me.

25 That's your lucky piece.
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 1          The other piece, however, is that there are

 2 requirements of keeping the enforcement arm separate

 3 from the --

 4      MR. VELKEI:  So is this Mr. Cole's spokesperson?

 5 No.  It's the Department's spokesperson.  They're not

 6 making a distinction between enforcement and decision

 7 maker.

 8      MR. STRUMWASSER:  Well, the good news on that is

 9 that that distinction is a distinction for judicial

10 review.

11      MR. VELKEI:  Your Honor, the whole appearance of

12 impropriety -- I mean, the decision maker is going out

13 to the press -- and while I appreciate the Court's

14 confidence -- I understand that you've been doing this

15 a long time, and I trust your judgment, your Honor.

16          But remember back to Mr. Poizner standing on

17 the steps of UCSF and trumpeting that we had committed

18 all these crimes and he was going to go after us for

19 the maximum penalties, that was not a judicious decider

20 of facts.  It's somebody taking sides.

21      THE COURT:  Well, and Mr. Strumwasser has

22 indicated that he hasn't had the opportunity, and he

23 won't, to make that decision, but if he had, he could

24 have delegated it to somebody.

25      MR. STRUMWASSER:  And the remarks that Mr. Velkei
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 1 is alluding to are pre-filing documents, and the

 2 Commissioner was emphatic -- as every agency head is

 3 emphatic about a case when he or she directs that it be

 4 filed.

 5      THE COURT:  About that part of it, I'm not going

 6 to go into any sort of -- the law is clear.  You need

 7 to separate those things.  It's not a good idea to get

 8 them mixed up on top of each other.  And time is going

 9 to, at least, change this situation.

10          I would like to be -- I haven't -- I mean, I

11 think we can go ahead with our hearing and see what

12 kind of documents we have.  I'm going to have to think

13 more about how I want to deal with the transcript past

14 and the transcript future.  But I would like to see

15 privately what was given to the press.

16      MR. STRUMWASSER:  I'll have to consult with the

17 client about that.  But I think your Honor ought to

18 proceed on the assumption that all of the exhibits that

19 were -- obviously those that were put in the

20 envelope -- but all of the exhibits that have

21 confidential marks on them have been appropriately

22 sequestered and have not been given to anybody.

23          I think your Honor should assume that the

24 entirety of the reporters' transcript and the exhibits

25 that did not come from PacifiCare are out there.
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 1      MR. VELKEI:  Wait a minute.

 2      THE COURT:  But they put it at issue, and they

 3 want to know.  And I think I'm entitled to find that

 4 out.

 5      MR. VELKEI:  Your Honor, but that contradicts

 6 Mr. Strumwasser's statements on the record that,

 7 before, it was any documents that have been marked

 8 confidential as well as any documents where

 9 confidentiality was removed have not been turned over.

10      MR. STRUMWASSER:  I stand corrected.  That's

11 right.

12      MR. VELKEI:  Okay.  All right.

13          And, you Honor, I would just ask, pending

14 further ruling by the Court, that there just be -- I

15 know that there's already been an admonition to the

16 reporter that nothing should be provided if a request

17 is made absent court order.  So can we have that

18 standing order at least in the interim --

19      THE COURT:  By the court reporter?

20      MR. VELKEI:  Or the parties -- that no transcripts

21 will be turned over absent further court order to any

22 third parties.

23      THE COURT:  Well, I would like to leave the status

24 quo.  But I'm sure you want me to do this quickly.  So

25 I don't want it to hang over your head.
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 1          But I would like to take it under advisement.

 2 But I would like to see what was given to the press to

 3 make sure -- I'm not -- just to make sure in my own

 4 mind that we understand what we're doing here.

 5          But the part that I'm not sure has been

 6 addressed is there were lots of documents that had

 7 "confidential" on them that confidentiality was removed

 8 from --

 9      MR. STRUMWASSER:  And they have not been made

10 available to anybody.

11      MR. VELKEI:  They've been referenced in --

12      THE COURT:  That's the only thing I want to make

13 sure of.  If that's true, that's going to continue,

14 correct?

15      MR. STRUMWASSER:  Absolutely.  And I think your

16 Honor ought to assume -- I mean, I can consult with the

17 client and all that, but I think you ought to assume

18 that the entirety of the reporters' transcript has been

19 made available to the public.

20      THE COURT:  Okay.

21      MR. VELKEI:  Just so we can close the loop, your

22 Honor, just for clarity, pending further order of the

23 Court, no further transcripts will be disseminated

24 pending further discussions with the parties and the

25 Court?  Can we have an agreement?
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 1      THE COURT:  Can we do that for now?

 2      MR. STRUMWASSER:  Yeah.  I mean, the implication

 3 of what I just said is that it's a little late for that

 4 order, but as a courtesy, we'll be glad to hold off on

 5 any further revelation.

 6      THE COURT:  I appreciate that.  Thank you.  All

 7 right.  I have to think about it some more.  I don't

 8 really know what to do about it except make everything

 9 confidential, which really doesn't work either.

10      MR. VELKEI:  I don't think you have to, your

11 Honor.  I think that the solution that you came up with

12 really made sense because there's still issues of

13 confidentiality that remain unsettled.  And at the end

14 of the case, we revisit them, we resolve it.

15          And it's just -- to your point, I mean, this

16 is sort of a luxury that these dailies exist.

17 Typically, you don't see these kinds of things until

18 the end of the case.

19          So it is an unusual situation.  But I thought

20 that the proposal the Court came up with made a lot of

21 sense and just eased the burden on all of us moving

22 forward.  And both parties have taken advantage of it.

23 It isn't simply a one-sided thing.

24      THE COURT:  And I feel better that you've

25 indicated that none of that has gone out.  So it's
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 1 really just what we've talked about on the record.

 2      MR. STRUMWASSER:  Absolutely, yes.

 3      THE COURT:  All right.  Let me think about it a

 4 little more.  I understand the problem.  I assume

 5 that's what you're telling me.  I mean, I assume that's

 6 the answer.

 7      MR. STRUMWASSER:  I think you should proceed on

 8 that assumption.

 9      THE COURT:  I'll proceed on that answer.

10          So I would like to deal with some documents.

11 Can we do that?

12      MR. VELKEI:  Sure.

13      MR. STRUMWASSER:  Sure.

14      THE COURT:  So there's a lot of stuff that's kind

15 of hanging out here that's not entered.  It might be

16 good to enter some of this and maybe some people can

17 file some of it.

18      MR. STRUMWASSER:  We have our filer here.

19      THE COURT:  Yes.  One of the things that seems to

20 me that's worked out really well has been the way

21 you've presented the documents.  I appreciate the

22 documents having the numbers on them already when

23 they're handed to the witness -- if that's not too much

24 trouble.

25      MR. VELKEI:  Not a problem.
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 1      THE COURT:  Because I would rather have you put

 2 the numbers on them.

 3      MR. VELKEI:  That's fine.

 4      MR. STRUMWASSER:  I think all of ours do, except

 5 the ones that are now newly being shown because we

 6 can't, obviously, premark those.

 7      THE COURT:  No, of course not.  That's not what I

 8 meant.  I think it's been working with the way the

 9 old -- you know, the previously marked exhibits, then

10 giving those to the witnesses.

11          I think most of yours have had numbers on

12 them.

13          But a few of yours haven't, and we've had them

14 put it.  I think it would be nice if you would put them

15 on.

16          So the last group would be Anne Harvey from

17 5390 to --

18      MR. VELKEI:  We also have Ms. David as well.  We

19 never moved those exhibits in.  I thought that was

20 before we started --

21      MR. STRUMWASSER:  Your Honor, do you want this on

22 the record?

23      THE COURT:  Do you want to do it off the record,

24 and then just --

25      MR. STRUMWASSER:  That's the way we've done it in
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 1 the past.

 2      MR. VELKEI:  Your Honor, is it okay if we just

 3 stay on the record for these things?  I mean, there is

 4 a fair amount of colloquy that I actually think it

 5 would be appropriate, particularly if we're now going

 6 to start to raise questions about documents and how

 7 we're dealing them in transcripts and all that.  I

 8 would just request that this all remain on the record.

 9      THE COURT:  All right.  If you want it on the

10 record, you can have it on the record.

11      MR. VELKEI:  Thank you.

12      THE COURT:  The CV of Anne Harvey, which is 5390?

13      MR. STRUMWASSER:  No objection.  I take it these

14 are all being moved in?

15      THE COURT:  I assume they are.

16      MR. STRUMWASSER:  Are they being offered?

17      MR. KENT:  Yes.

18      MR. STRUMWASSER:  Yes.

19          No objection.

20      THE COURT:  Why don't we just move them in by

21 number, and then we'll have somebody else sort them

22 out.

23          So 5390 is in evidence.

24          (Respondent's Exhibit 5390 admitted into

25           evidence)
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 1      THE COURT:  The motions we just dealt with go with

 2 the record.

 3          The next one is 5392.

 4      MR. STRUMWASSER:  No objection.

 5      THE COURT:  That will be entered.

 6          (Respondent's Exhibit 5392 admitted into

 7           evidence)

 8      THE COURT:  5393 is now Greenberg vitae.  Any

 9 objection?

10      MR. STRUMWASSER:  No objection.

11      THE COURT:  5393 is in.

12          (Respondent's Exhibit 5393 admitted into

13           evidence)

14      THE COURT:  5394?

15      MR. STRUMWASSER:  No objection.

16      THE COURT:  That will be entered.

17          (Respondent's Exhibit 5394 admitted into

18           evidence)

19      THE COURT:  5395?

20      MR. STRUMWASSER:  No objection.

21      THE COURT:  That will be entered.

22          (Respondent's Exhibit 5395 admitted into

23           evidence)

24      THE COURT:  5396?

25      MR. STRUMWASSER:  No objection.
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 1      THE COURT:  That will be entered.

 2          (Respondent's Exhibit 5396 admitted into

 3           evidence)

 4      THE COURT:  5397?

 5      MR. STRUMWASSER:  No objection.

 6      THE COURT:  That will be entered.

 7          (Respondent's Exhibit 5397 admitted into

 8           evidence)

 9      THE COURT:  5938 is the chart.

10      MR. STRUMWASSER:  No objection.  I guess it's as

11 legible as it's going to get.

12      THE COURT:  Okay.  That will be entered.

13          (Respondent's Exhibit 5398 admitted into

14           evidence)

15      THE COURT:  5399?

16      MR. STRUMWASSER:  No objection.  Is this the one

17 that had a codicil to it?  Is this the one where there

18 was a question about changing it?  No.  That was a

19 different one.  I'm sorry.  Yeah, that was Ms. David's

20 testimony.  Yeah, 5399 no objection.

21      THE COURT:  That will be entered.

22          (Respondent's Exhibit 5399 admitted into

23           evidence)

24      THE COURT:  5400 is the subpoena for Barbara Love.

25      MR. STRUMWASSER:  Goes with.
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 1      THE COURT:  And 5401?

 2      MR. STRUMWASSER:  No objection.

 3      THE COURT:  That will be entered.

 4          (Respondent's Exhibit 5401 admitted into

 5           evidence)

 6          (Reporter interruption)

 7      THE COURT:  It goes with the record.  It's not

 8 really part of the record, but it goes along with it.

 9          Do you have any information on that?

10      MR. KENT:  On her?

11      THE COURT:  Yes.

12      MR. KENT:  No, nothing's changed since last week.

13      MR. VELKEI:  We'll submit something to the Court

14 that kind of moves that process along.

15      THE COURT:  I think I have to sign something,

16 right?

17      MR. VELKEI:  Yes.

18      THE COURT:  I've only done it once before.

19      MR. STRUMWASSER:  So we're on 794, our stuff now?

20      THE COURT:  There's 5379.  I don't remember whose

21 testimony --

22      MR. VELKEI:  That was Ms. David.  So I have, your

23 Honor, for Ms. David 5371 through 5384 that we have not

24 moved into evidence.

25      THE COURT:  Correct.  Any objection to 5371?
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 1      MR. STRUMWASSER:  No objection.

 2      THE COURT:  Okay.  No objection?  That will be

 3 entered.

 4          (Respondent's Exhibit 5371 admitted into

 5           evidence) 12319

 6      THE COURT:  5372?

 7      MR. STRUMWASSER:  No objection.

 8      THE COURT:  That will be entered.

 9          (Respondent's Exhibit 5372 admitted into

10           evidence)

11      THE COURT:  5373?

12      MR. STRUMWASSER:  No objection.

13      THE COURT:  That will be entered.

14          (Respondent's Exhibit 5373 admitted into

15           evidence)

16      THE COURT:  5374?

17      MR. STRUMWASSER:  No objection.

18      THE COURT:  That will be entered.

19          (Respondent's Exhibit 5374 admitted into

20           evidence)

21      THE COURT:  5375?

22      MR. STRUMWASSER:  No objection.

23      THE COURT:  That will be entered.

24          (Respondent's Exhibit 5375 admitted into

25           evidence)
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 1      THE COURT:  5376?

 2      MR. STRUMWASSER:  No objection.

 3      THE COURT:  That will be entered.

 4          (Respondent's Exhibit 5376 admitted into

 5           evidence)

 6      THE COURT:  5377?

 7      MR. STRUMWASSER:  No objection.

 8      THE COURT:  That will be entered.

 9          (Respondent's Exhibit 5377 admitted into

10           evidence)

11      THE COURT:  5378?

12      MR. STRUMWASSER:  No objection.

13      THE COURT:  That will be entered.

14          (Respondent's Exhibit 5378 admitted into

15           evidence)

16      THE COURT:  5379?

17      MR. STRUMWASSER:  No objection.

18      THE COURT:  That will be entered.

19          (Respondent's Exhibit 5379 admitted into

20           evidence)

21      THE COURT:  5380?

22      MR. STRUMWASSER:  No objection.

23      THE COURT:  That will be entered.

24          (Respondent's Exhibit 5380 admitted into

25           evidence)
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 1      THE COURT:  5381?

 2      MR. STRUMWASSER:  No objection.

 3      THE COURT:  That will be entered.

 4          (Respondent's Exhibit 5381 admitted into

 5           evidence)

 6      THE COURT:  5382?

 7      MR. STRUMWASSER:  No objection.

 8      THE COURT:  That will be entered.

 9          (Respondent's Exhibit 5382 admitted into

10           evidence)

11      THE COURT:  5383?

12      MR. STRUMWASSER:  No objection.

13      THE COURT:  That will be entered.

14          (Respondent's Exhibit 5383 admitted into

15           evidence)

16      THE COURT:  And 5384?

17      MR. STRUMWASSER:  Is this the one -- it's a

18 vintage question on this.

19      THE COURT:  It's a timeline issue, right.

20      MR. STRUMWASSER:  Yes.  I just don't know what the

21 current version of it is.

22      THE COURT:  Have you looked at that one?

23      MR. VELKEI:  We came back with a corrected

24 version.

25      MR. STRUMWASSER:  That's the question.  Is this
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 1 it?

 2      MR. VELKEI:  Let me see.  I should be able to

 3 answer that one pretty quickly.

 4          No.  We'll get you a copy of what's

 5 actually -- I have a more updated one here, I think.

 6 That's 53-?

 7      THE COURT:  -84.

 8      MR. VELKEI:  It is the right one.  I'm sorry.

 9      THE COURT:  Have you got the right one?

10      MR. VELKEI:  Yes.

11      MR. STRUMWASSER:  How about if all of us look at

12 this together.

13          I thought there was one with three layers at

14 some point.

15      MR. VELKEI:  I think we came back and sort of came

16 back with this distinction here (indicating).

17      THE COURT:  I'm not sure can I put my hand on it.

18          This one?

19      MR. VELKEI:  Yes.  We all have the same one.

20      MR. STRUMWASSER:  Cool.  No objection.

21      THE COURT:  Okay.

22      MR. STRUMWASSER:  No objection.

23      THE COURT:  5384 will be entered.

24          (Respondent's Exhibit 5384 admitted into

25           evidence)
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 1      THE COURT:  Then I have a set from 5362.

 2      MR. VELKEI:  Ms. Smith.  We have it, your Honor.

 3 5356 is when the exhibits for Ms. Smith begin.

 4      THE COURT:  I have -- 5356.  Okay.  Any objection?

 5      MR. STRUMWASSER:  No objection.

 6      THE COURT:  That will be entered.

 7          (Respondent's Exhibit 5356 admitted into

 8           evidence)

 9      THE COURT:  5357?

10      MR. STRUMWASSER:  No objection.

11      THE COURT:  That will be entered.

12          (Respondent's Exhibit 5357 admitted into

13           evidence)

14      THE COURT:  5358?

15      MR. STRUMWASSER:  No objection.

16      THE COURT:  That will be entered.

17          (Respondent's Exhibit 5358 admitted into

18           evidence)

19      THE COURT:  5359?

20      MR. STRUMWASSER:  No objection.

21      THE COURT:  That will be entered.

22          (Respondent's Exhibit 5359 admitted into

23           evidence)

24      THE COURT:  5360?

25      MR. STRUMWASSER:  No objection.
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 1      THE COURT:  That will be entered.

 2          (Respondent's Exhibit 5360 admitted into

 3           evidence)

 4      THE COURT:  5361?

 5      MR. STRUMWASSER:  No objection.

 6      THE COURT:  That will be entered.

 7          (Respondent's Exhibit 5361 admitted into

 8           evidence)

 9      THE COURT:  5362?

10      MR. STRUMWASSER:  No objection.

11      THE COURT:  That will be entered.

12          (Respondent's Exhibit 5362 admitted into

13           evidence)

14      THE COURT:  5363?

15      MR. STRUMWASSER:  No objection.

16      THE COURT:  That will be entered.

17          (Respondent's Exhibit 5363 admitted into

18           evidence)

19      THE COURT:  5364?

20      MR. STRUMWASSER:  No objection.

21      THE COURT:  That will be entered.

22          (Respondent's Exhibit 5364 admitted into

23           evidence)

24      THE COURT:  5365?

25      MR. STRUMWASSER:  No objection.
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 1      THE COURT:  That will be entered.

 2          (Respondent's Exhibit 5365 admitted into

 3           evidence)

 4      THE COURT:  5366?

 5      MR. STRUMWASSER:  No objection.

 6      THE COURT:  That will be entered.

 7          (Respondent's Exhibit 5366 admitted into

 8           evidence)

 9      THE COURT:  5367?

10      MR. STRUMWASSER:  No objection.

11      THE COURT:  That will be entered.

12          (Respondent's Exhibit 5367 admitted into

13           evidence)

14      THE COURT:  5368?

15      MR. STRUMWASSER:  No objection.

16      THE COURT:  That will be entered.

17          (Respondent's Exhibit 5368 admitted into

18           evidence)

19      THE COURT:  And I think there's some McFann

20 exhibits at 5340.

21      MR. STRUMWASSER:  We haven't finished Ms. McFann.

22      THE COURT:  So we're not going to do that now.

23      MR. STRUMWASSER:  I think that's right.

24      THE COURT:  Is that right?

25      MR. KENT:  She'll be back at the end of the month.
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 1      THE COURT:  Then I have some -- 5240?

 2      MR. STRUMWASSER:  Different book.

 3      THE COURT:  Are those --

 4      MR. VELKEI:  Maybe Ms. Monk?

 5      THE COURT:  It's a procedural manual, so I don't

 6 think so.

 7      MR. VELKEI:  Oh.  Is this Marty Sing?

 8      MR. McDONALD:  5240.

 9      THE COURT:  There's a little set there from 5242

10 to 5249.

11      MR. GEE:  These two seem like Mr. Sing.

12      THE COURT:  Any objection to 5240?

13      MR. GEE:  No objection.

14      THE COURT:  That will be entered.

15          (Respondent's Exhibit 5240 admitted into

16           evidence)

17      THE COURT:  5241?

18      MR. GEE:  No objection.

19      THE COURT:  That will be entered.

20          (Respondent's Exhibit 5241 admitted into

21           evidence)

22      THE COURT:  5243?

23      MR. GEE:  No objection.

24      THE COURT:  That will be entered.

25          (Respondent's Exhibit 5243 admitted into
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 1           evidence)

 2      THE COURT:  5244?

 3      MR. GEE:  No objection.

 4      THE COURT:  That will be entered.

 5          (Respondent's Exhibit 5244 admitted into

 6           evidence)

 7      THE COURT:  5245?

 8      MR. GEE:  No objection.

 9      THE COURT:  That will be entered.

10          (Respondent's Exhibit 5245 admitted into

11           evidence)

12      THE COURT:  5246?

13      MR. GEE:  No objection.

14      THE COURT:  That will be entered.

15          (Respondent's Exhibit 5246 admitted into

16           evidence)

17      THE COURT:  5247?

18      MR. GEE:  No objection.

19      THE COURT:  That will be entered.

20          (Respondent's Exhibit 5247 admitted into

21           evidence)

22      THE COURT:  5248?

23      MR. GEE:  No objection.

24      THE COURT:  That will be entered.

25          (Respondent's Exhibit 5248 admitted into
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 1           evidence)

 2      THE COURT:  5249?

 3      MR. GEE:  This --

 4      THE COURT:  It's a sample DAR calculation.

 5      MR. GEE:  This, I believe is Ms. Goossens.

 6      MR. STRUMWASSER:  I'm surprised it's not in, but

 7 if it isn't in, there's no objection.

 8      THE COURT:  That will be entered.

 9          (Respondent's Exhibit 5249 admitted into

10           evidence)

11      MR. VELKEI:  We also have a few holdovers from

12 Ms. Berkel.

13      THE COURT:  Okay.  I then have a set -- is that

14 the 5295?

15      MR. VELKEI:  I have 5369 to 5370.

16      MR. STRUMWASSER:  Let's go to 5295 first --

17      MR. VELKEI:  That's Nancy Monk?

18      THE COURT:  That's Monk?

19      MR. STRUMWASSER:  Oh, that's Monk.  That's fine.

20      THE COURT:  So we have to wait on those.

21          Tell me what you have leftover for Berkel?

22      MR. VELKEI:  I have 5369, your Honor, and 5370,

23      MR. STRUMWASSER:  No objection, and no objection.

24      THE COURT:  I have them in.  I have them already

25 in evidence.
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 1          So how about 5340?  So that's McFann, and

 2 we're not doing that yet.

 3          And then 5267?

 4      MR. VELKEI:  This was -- right.  This was for

 5 illustrative purposes for oral argument.

 6      MR. STRUMWASSER:  I think that's a travel-with.

 7      THE COURT:  That's a travel-with?

 8      MR. VELKEI:  That's fine.

 9      THE COURT:  Yes, that's fine.

10          Then 5268?

11      MR. VELKEI:  Ms. Tiffany?

12      MR. STRUMWASSER:  No objection to its admission

13 if its's not in.

14      THE COURT:  All right.  That will be entered.

15          (Respondent's Exhibit 5268 admitted into

16           evidence)

17      THE COURT:  5269?

18      MR. STRUMWASSER:  No objection.

19      THE COURT:  That will be entered.

20          (Respondent's Exhibit 5269 admitted into

21           evidence)

22      THE COURT:  5270?

23      MR. STRUMWASSER:  No objection.

24      THE COURT:  That will be entered.

25          (Respondent's Exhibit 5270 admitted into



12330

 1           evidence)

 2      THE COURT:  5271?

 3      MR. STRUMWASSER:  Not much to it.

 4      THE COURT:  It's redacted.

 5      MR. STRUMWASSER:  Is there a --

 6      THE COURT:  Unredacted?  I don't know.

 7      MR. VELKEI:  You tell us.

 8      THE COURT:  No, there's not an unredacted version.

 9      MR. STRUMWASSER:  Obviously no harm can come from

10 admitting it, but I'm wondering if any good comes from

11 it either.

12      MR. McDONALD:  I think that's how it was

13 presented.

14      THE COURT:  As there's no objection, I'll admit

15 it.

16      MR. STRUMWASSER:  That's fine.

17          (Respondent's Exhibit 5271 admitted into

18           evidence)

19      THE COURT:  5272?

20      MR. STRUMWASSER:  No objection.

21      THE COURT:  What's the objection?

22      MR. STRUMWASSER:  I said "no objection."  I'm

23 sorry.

24      THE COURT:  Entered.

25          (Respondent's Exhibit 5272 admitted into
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 1           evidence)

 2      THE COURT:  5273?

 3      MR. STRUMWASSER:  No objection.

 4      THE COURT:  Entered.

 5          (Respondent's Exhibit 5273 admitted into

 6           evidence)

 7      THE COURT:  5274?

 8      MR. STRUMWASSER:  No objection.

 9      THE COURT:  Entered.

10          (Respondent's Exhibit 5274 admitted into

11           evidence)

12      THE COURT:  5275?

13      MR. STRUMWASSER:  No objection.

14      THE COURT:  Entered.

15          (Respondent's Exhibit 5275 admitted into

16           evidence)

17      THE COURT:  5276?

18      MR. STRUMWASSER:  No objection.

19      THE COURT:  Entered.

20          (Respondent's Exhibit 5276 admitted into

21           evidence)

22      THE COURT:  5277?

23      MR. STRUMWASSER:  No objection.

24      MR. McDONALD:  That's Nancy Monk.

25      MR. STRUMWASSER:  Oh, I spoke too soon.  I have no
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 1 idea whether we're going to object.  But I think you

 2 can hold off on it right now.

 3      THE COURT:  5277?

 4      MR. GEE:  You can hold off, your Honor.  It's a

 5 Monk document.

 6      THE COURT:  Oh.

 7      MR. VELKEI:  By the way, your Honor, 5290 is our

 8 offer of proof on the DMHC issue.

 9      THE COURT:  5290.

10      MR. STRUMWASSER:  So that's the number that goes

11 with -- 804 is it?

12      THE COURT:  805 -- no, 804.  804.

13          So that's a Monk.  And then that goes -- 5277.

14 That's goes down to 5294?

15      MR. VELKEI:  Nancy Monk.

16      MR. GEE:  It does appear to be a Ms. Monk

17 document, 5294.

18      THE COURT:  Should we move backwards from there?

19 I have 5294 open.

20      MR. STRUMWASSER:  I think it's because of a

21 possibly confidentiality issue?

22      THE COURT:  No.

23      MR. GEE:  It's a Monk document.

24      THE COURT:  It's Monk.  That's what I was asking.

25 All right.



12333

 1          So let me take a minute with this, and then

 2 we'll do the other side, unless three's something else

 3 open.

 4      MR. VELKEI:  We've got one with Brian Bugiel,

 5 5392, but I guess he's still coming back.

 6      MR. STRUMWASSER:  He's still around.

 7      THE COURT:  Let me put these in order, and I'll

 8 ask you, make sure.

 9          Okay.  The 5277 through 5294 is Monk, correct?

10      MR. GEE:  I believe so.

11      THE COURT:  Then there's a 5295 to --

12      MR. GEE:  I believe that's Monk as well.

13      THE COURT:  Right.  Then we have 5327?  Correct?

14      MR. VELKEI:  Yes, your Honor.

15      THE COURT:  Then we have 5340 is McFann to 5355;

16 is that correct?

17      MR. VELKEI:  One second.  Let me check.

18          We have it 5355, your Honor.  That's correct.

19      THE COURT:  All right.

20          Then there's -- I have at 668.

21      MR. VELKEI:  Department?

22      THE COURT:  Yes.  I think we've got yours.

23          So at the Department, it's 668 to 687.

24      MR. GEE:  That's Ms. Monk.

25      THE COURT:  Ms. Monk also?  All right.
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 1          Then I have 754.

 2      MR. McDONALD:  That's McFann.

 3      THE COURT:  That's McFann?

 4      MR. GEE:  Yes.

 5      THE COURT:  And that goes to 763 or farther?

 6      MR. STRUMWASSER:  775?  Yes.

 7      THE COURT:  Yep, I'll buy that.  Then what's 781?

 8      MR. VELKEI:  Ms. David.

 9      THE COURT:  Any objection to that?

10      MR. VELKEI:  No, your Honor.

11      THE COURT:  All right.  That will be entered.

12          (Department's Exhibit 781 admitted into

13           evidence) 12334

14      THE COURT:  So there should be one more piece of

15 paper.

16      MR. VELKEI:  782 is also a Department exhibit from

17 Ms. David.

18      THE COURT:  Any objection?

19      MR. VELKEI:  We have no objection.

20      THE COURT:  That will be entered.

21          (Respondent's Exhibit 782 admitted into

22           evidence)

23      THE COURT:  Then I have 786.

24      MR. VELKEI:  Ms. Harvey.

25      MR. STRUMWASSER:  I don't think we're done with
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 1 Ms. Harvey, are we?  She's coming back.

 2      MR. KENT:  That's correct.

 3      THE COURT:  So then where would you like me to

 4 start?  Does the Department offer -- so the response --

 5 794 goes with the record.

 6      MR. STRUMWASSER:  793 is Bugiel.  794 goes with

 7 the record.  So I guess we're now on 795.

 8      MR. VELKEI:  We're happy to move those in, your

 9 Honor.  We don't have any objection.

10      MR. STRUMWASSER:  These are now Greenberg

11 exhibits.

12      THE COURT:  Right.  No objection?

13      MR. VELKEI:  No objection, your Honor.

14      THE COURT:  So 795.

15          (Department's Exhibit 795 admitted into

16           evidence)

17      THE COURT:  796?

18      MR. VELKEI:  No objection.

19      THE COURT:  797?

20      MR. VELKEI:  No objection.

21      THE COURT:  798?

22      MR. VELKEI:  No objection.

23      THE COURT:  799?

24      MR. VELKEI:  No objection.

25      THE COURT:  800?
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 1      MR. VELKEI:  No objection.

 2      THE COURT:  Then 801?

 3      MR. VELKEI:  No objection.

 4      THE COURT:  802?

 5      MR. VELKEI:  No objection.

 6      THE COURT:  803?

 7      MR. VELKEI:  No objection.

 8      THE COURT:  So those are all entered, 795 to 803.

 9          (Department's Exhibits 796 through 803

10           admitted into evidence) 12336

11      THE COURT:  Then the reply for DMHC proof is 804,

12 and that is -- 5290 is the other one of those.

13      MR. VELKEI:  That's correct, your Honor.  That's

14 our offer of proof.

15          Then did we hit 5393 through 5401, your Honor?

16      THE COURT:  Hold on.  5393?

17      MR. VELKEI:  Yes, your Honor.  I think those may

18 have come in, but I didn't check it off.

19      THE COURT:  Yes, those are entered.  5393 to 5399

20 are in evidence.  The subpoena for Ms. Love goes along

21 with the record, and 5401 is in evidence.

22      MR. VELKEI:  Thank you, your Honor.

23      MS. ROSEN:  What about 5385 through 5389?

24      THE COURT:  5385, Ms. Lewan, through --

25      MS. ROSEN:  5389.
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 1      THE COURT:  -- 5389 are all in evidence.

 2      MR. STRUMWASSER:  That's what I thought.

 3      THE COURT:  I believe that we only have Ms. Monk,

 4 Ms. McFann, and Ms. Harvey empty.

 5      MS. ROSEN:  And Bugiel.

 6      THE COURT:  And Bugiel.

 7      MR. GEE:  Your Honor, 778, is that in?  It's

 8 Ms. David's resume.

 9      THE COURT:  Yes.  So 776 through 781 are in, but I

10 didn't do the ones above that because those are

11 Ms. McFann.

12      MR. STRUMWASSER:  782 is now in, right?

13      THE COURT:  Yes.

14      MR. VELKEI:  Yes.

15      THE COURT:  Okay.  I think that's all we can do

16 with the evidence, right?

17      MR. STRUMWASSER:  I think that's right.

18      MR. VELKEI:  Your Honor, just to close the loop on

19 the first part of the hearing today, so where are we

20 going to leave things with the transcript?

21      THE COURT:  So nobody's going to hand anything out

22 right now until I can figure out what to do next.  And

23 Mr. Strumwasser is going to talk to his client.  But I

24 believe that the showing or the application is that

25 only transcripts were handed out, not any documents.
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 1      MR. STRUMWASSER:  Well, I don't know that that's

 2 true with respect to documents that didn't come from

 3 PacifiCare.  I mean, you know, if pleadings and the

 4 other things that --

 5      THE COURT:  You're going look into that, right?

 6      MR. VELKEI:  Then the Department will also specify

 7 the particular transcripts?

 8      MR. STRUMWASSER:  No, I think --

 9      THE COURT:  He said they're all -- he made them

10 all available to the public.  That's what I'm hearing.

11      MR. VELKEI:  So you literally turned over 80

12 transcripts?

13      THE COURT:  Or made them available.

14      MR. STRUMWASSER:  My representation was that the

15 Department has treated all of the volumes, up until

16 fairly recently, because that was when the last request

17 came in, as public.

18      MR. VELKEI:  The principal issue I have, your

19 Honor, is if the Court decides we're going take a

20 different approach, we'd want to go back over the

21 transcripts --

22      THE COURT:  I have to think about it.

23      MR. VELKEI:  So just -- I mean, making them

24 available, "If you need them, let us know," as opposed

25 to, "We've actually turned over to Mr. Helfand from the
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 1 L.A. Times six transcripts, and here's what they

 2 are" -- we'd just like specificity about the particular

 3 transcripts that have actually been released to the

 4 public as opposed to made available.

 5      MR. STRUMWASSER:  To what end?

 6      MR. VELKEI:  To deal with the issues of

 7 confidentiality, if there's any --

 8      THE COURT:  If there's confidentiality in any of

 9 those things, we need to deal with it.  That's why --

10      MR. STRUMWASSER:  I think your Honor has to assume

11 that -- all.

12      THE COURT:  All.  I'm willing to assume that.

13      MR. VELKEI:  I don't know what that means.  If

14 it's made available, does that mean that the -- when we

15 say the Department -- there's no need for the Court to

16 assume.  I think they should just tell us.

17          Does that mean that 80 days of transcripts

18 were turned over, shipped to the L.A. Times?

19      THE COURT:  He said he was going go back and talk

20 to his client but that I should assume that all the

21 transcripts were made available to the public.

22      MR. STRUMWASSER:  The reason why I'm doing it this

23 way is because we have grave reservations about the

24 authority of the ALJ to do some of this.  And I'm just

25 trying to avoid having to deal with that by having no
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 1 objection to your Honor proceeding under the assumption

 2 that every page of transcript through the first

 3 11-or-so-thousand pages have gone.

 4      THE COURT:  I think I have kind of broad powers

 5 based on the APA about what I can let be disseminated

 6 and not disseminated during the hearing.  I have

 7 nothing to say once this hearing is over; there's

 8 nothing I can do.

 9          But while it's going on, it looks to me under

10 the APA I can take certain things into consideration.

11 I have a lot of powers.

12      MR. STRUMWASSER:  May I ask, what about today's

13 transcript?

14      THE COURT:  What about today's transcript?

15      MR. STRUMWASSER:  I've got a client who's going to

16 want to know what was said here, and I don't know any

17 reason not to give them today's transcript.

18      THE COURT:  Oh, you're talking about your client?

19          I hope you understand that I never meant to

20 say that you couldn't show your client the transcript

21 or their client the transcript.

22      MR. STRUMWASSER:  No, I understand that.  But I

23 will now --

24      THE COURT:  Are you telling me you have no control

25 over your client and what they do with the transcripts
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 1 once you show it to them?

 2      MR. STRUMWASSER:  I will now have to tell the

 3 client what they can and cannot do.

 4      THE COURT:  Just ask them to keep it to themselves

 5 until we resolve this.

 6      MR. STRUMWASSER:  Okay.  What about this

 7 transcript?  They may very well get questions about

 8 this transcript from outside.  I don't know any grounds

 9 to not make this transcript public, today's transcript

10 public.

11      MR. KENT:  Trying the case in the press.

12      MR. VELKEI:  Yes.

13      THE COURT:  I really -- let's not.  Let's not hand

14 anything out now until I can think about this a little

15 and get a handle on it.  You know, I can pull the plug

16 on the transcripts.

17      MR. STRUMWASSER:  What do you mean by pulling the

18 plug?

19      MR. VELKEI:  There is no right to a transcript.

20 Those Supreme Court cases make clear, in an

21 administrative proceeding there is no law that says

22 they're entitled to the transcripts.

23          All do you have do is keep the hearing public.

24 We've never objected to the hearing being public.  And

25 if there's some issue, we'll take it up then.
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 1      MR. STRUMWASSER:  That is not a correct reading of

 2 the case law.

 3      MR. VELKEI:  Absolutely.  And I'm happy to brief

 4 it.

 5      MR. STRUMWASSER:  If you want us to brief it, we'd

 6 like to brief it.

 7      MR. VELKEI:  We'd be happy to.

 8      THE COURT:  I haven't got that far yet, but maybe

 9 I will have you brief it.

10      MR. STRUMWASSER:  Okay.

11      THE COURT:  There is no reason to disseminate this

12 transcript of this hearing.  I'm baffled.

13      MR. STRUMWASSER:  I mean, you want a response?

14      THE COURT:  Sure.

15      MR. STRUMWASSER:  This is a public hearing.

16 People who find it inconvenient or impossible to attend

17 the hearing but have an interest are entitled to know

18 what happened here.  That is the essence --

19      MR. VELKEI:  Make a PRA request.

20      MR. STRUMWASSER:  That is the essence of a public

21 hearing.

22      MR. VELKEI:  And they make a Public Records Act

23 request if they want.

24      THE COURT:  I don't know.  I have to think about

25 it more.  Just --
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 1      MR. STRUMWASSER:  No, no.  We understand now.  At

 2 least for the moment, today's transcript is sealed.

 3      MR. VELKEI:  And everything else, until further

 4 order of the Court.

 5      THE COURT:  Well, nothing else has happened.  But

 6 just --

 7          Do people want to try and file what we worked

 8 on today?

 9      MR. STRUMWASSER:  Yes, Mr. Pollard is standing by.

10      MR. KENT:  One last piece of business, my

11 understanding, I think, on the DMHC offer of proof is

12 that you wanted --

13      THE COURT:  We're going take it up tomorrow?

14      MR. KENT:  Could we do that Wednesday morning?

15      THE COURT:  Oh, because you're not going to be

16 here?

17      MR. KENT:  I'm going to be here, but I need to

18 attend to something else in the afternoon and the

19 evening.

20      MR. STRUMWASSER:  I am not here on Wednesday.  I'm

21 only here tomorrow morning.

22      MR. McDONALD:  The afternoon of the 18th?

23      THE COURT:  What did you say?  The afternoon?

24      MR. McDONALD:  The 18th.

25      THE COURT:  Is that when we're back?
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 1      MR. McDONALD:  Yes.  We're resuming at 1:30.

 2      MR. STRUMWASSER:  In truth, since Ms. Monk is only

 3 here for two days, it's not impossible but unlikely

 4 that we'll finish with her.

 5      THE COURT:  Why don't we put it on the afternoon

 6 of the 18th.

 7      MR. KENT:  Thank you, your Honor.

 8      MR. VELKEI:  Thank you, your Honor.

 9          (Whereupon, the proceedings concluded

10           at 3:28 o'clock p.m.)

11
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 4 Reporter of the State of California, duly authorized to

 5 administer oaths pursuant to Section 8211 of the

 6 California Code of Civil Procedure, do hereby certify

 7 that the foregoing proceedings were reported by me, a

 8 disinterested person, and thereafter transcribed under
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10 transcription of said proceedings.
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 1 TUESDAY, OCTOBER 5, 2010; 9:00 A.M. DEPARTMENT A; ELIHU

 2 HARRIS STATE BUILDING; 1515 CLAY STREET; RUTH ASTLE,

 3 ADMINISTRATIVE LAW JUDGE

 4                           -oOo-

 5          THE COURT:  This is on the record.  This is

 6 before the Insurance Commissioner of the State of

 7 California in the matter of PacifiCare Life and Health

 8 Insurance Company.  This is OAH Case Number 2009061395

 9 and Agency Case Number UPA 2007-00004.

10          Today's date is October 5th, 2010, in Oakland.

11 Counsel for the Department, would you state your

12 appearance for the record.

13          MR. GEE:  Bryce Gee; Strumwasser, Woocher for

14 the Department.

15          MS. ROSEN:  Andrea Rosen, California Department

16 of Insurance.

17          THE COURT:  For the Respondent?

18          MR. KENT:  Ronald David Kent.  SNR Denton US

19 LLC for the Respondent, PacifiCare Life and Health

20 Insurance Company.

21          THE COURT:  I will mark your change of name as

22 5402 and it will go with the record.

23          (Exhibit 5402 marked for Identification.)

24          THE COURT:  The Reporter has asked me to

25 designate that 5392 has been marked for the record on
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 1 September 22nd, 2010.  It hasn't been entered into

 2 evidence at this time.  Somehow it got left off the

 3 list.

 4          (Exhibit 5392 marked for Identification

 5           on September 22, 2010.)

 6          As I said before, we did some filing and

 7 cleanup yesterday.  It is really nice, but it did

 8 indicate that every once in a while I guess I pull out

 9 something to look at it or whatever, and one of the

10 pleading exhibits, we couldn't find it, even though both

11 of us had seen it and I pulled it out.  So I was given

12 another copy.

13          But I think some time towards the end, we ought

14 to just take the time to physically go through every

15 file and make sure everything is there as it should be.

16 That can be -- each side can designate somebody to do

17 that.

18          MR. KENT:  That will be great.  That will be a

19 lot easier to do it that way, if there is some problem

20 with the record and we have to track you down.

21          THE COURT:  Usually in a shorter case, what I

22 do at the end is go through the record and make sure I

23 have every document, because witnesses walk off with

24 them.  That is really the biggest problem I encounter.

25          I think if we just wait until the end and make
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 1 sure that we have all the documents in there, and if we

 2 have to, we can go on the record if we have to restate

 3 something or there is a Bates stamp missing or something

 4 we have to cleanup.

 5          MS. STRUMWASSER:  I think we have sort of a

 6 number of record-ish things to talk about.

 7          THE COURT:  I found a couple of things that we

 8 haven't dealt with that are old, so we can clean that up

 9 towards the end.

10          We are having Ms. Monk testify.

11          MR. KENT:  Yes.  I think it is a continuation

12 of her cross-examination.

13          THE COURT:  Ms. Monk, you have been previously

14 sworn in this matter.  You are still under oath.

15 Welcome back.

16                       NANCY MONK,

17 having been previously sworn, testified as follows:

18          MR. KENT:  Your Honor, she is also our

19 Respondent today.

20          MR. GEE:  Good morning, Ms. Monk.

21          THE WITNESS:  Good morning.

22                     CROSS-EXAMINATION

23 BY MR. GEE::

24     Q.   I would like to start today discussing your

25 testimony about the March 2006 layoffs in Cypress.
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 1          You testified the last time you were here that

 2 you were initially concerned with these March 2006

 3 layoffs because they would result in the elimination of

 4 several hundred more jobs and you had told California

 5 regulators there would be during the merger approval

 6 process.   Do you remember that?

 7          MR. KENT:  Can we have that page and line?

 8          THE COURT:  Let him ask the question, and if he

 9 she doesn't remember, we can go back to it.

10 BY MR. GEE::

11     Q.   Do you remember that testimony?

12     A.   I remember that topic.

13     Q.   But you became more comfortable because you

14 received information from Operations leadership that

15 quote, "Explained that we were experiencing higher

16 turnover in our Customer Service and Operation centers

17 in Southern California than we originally anticipated

18 and we were having a hard time maintaining our customer

19 service level."

20          I am reading from 8821, starting on line three.

21 Do you remember that testimony?

22     A.   I do.

23          MR. GEE:  I would like to hand out a packet of

24 previously marked exhibits.

25
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 1 BY MR. GEE:

 2     Q.   Turn, if you would, to Exhibit 5296, the last

 3 one.  Do you recall you testified that this exhibit

 4 reflected the reasoning behind the Company's decision --

 5 the reason why the Company decided to eliminate these

 6 hundreds of jobs in Cypress?

 7          MR. KENT:  Misstates the testimony.

 8          THE COURT:  I don't remember.

 9 BY MR. GEE::

10     Q.   8833, starting on 20, What was the purpose in

11 committing these points to writing?   Well, these points

12 were essentially the reasoning behind the changes in our

13 plan that we had mad relative to our operations and our

14 integration planning at the time.  And because the

15 changes were going to result in elimination of jobs in

16 the Southern California area, we felt it was important

17 to document them so that our leaders would be able to

18 communicate about these changes in an accurate and

19 consistent manner, so that when we were talking to our

20 employees -- when we were talking to our customers and

21 our constituents, we would be able to align our

22 reasoning.

23          Do you remember that testimony?

24     A.   I do.

25     Q.   First bullet on 5296 says that the Cypress
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 1 layoffs are part of the PacifiCare integration.  Do you

 2 see that?

 3     A.   I do see that.

 4 BY MR. GEE::

 5     Q.   These integration activities would make service

 6 centers more efficient, cost-effective and responsive to

 7 customers, that what this bullet is saying?

 8     A.   It is what it is saying.  I think that we had

 9 previously -- that I had previously testified that one

10 of the reasons was because moving the activities to the

11 San Antonio and Phoenix service centers was going to

12 allow us to maintain a more stable workforce which would

13 improve on efficiency and effectiveness.

14     Q.   Do you see anything in this bullet that

15 references higher turnover than expected?

16          MR. KENT:  Objection; relevance.

17          THE COURT:  Overruled.

18          THE WITNESS:  I don't think it is in these

19 talking points.  I seem to recall that I had previously

20 testified that some of the specific issues related to

21 turnover, et cetera, were to be included in these

22 talking points that were intended for broad

23 dissemination to employees as well as other

24 constituents.

25
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 1 BY MR. GEE:

 2     Q.   Third bullet, new platform will streamline

 3 claims processing.  "The move is the first step to

 4 migrating to United's superior systems."

 5          Do you see that?

 6     A.   I do see.

 7     Q.   The "move" referred to in this second sentence

 8 is the moving of functions currently handled in Cypress

 9 to San Antonio and Phoenix and other sites; is that

10 right?

11     A.   I do see that, and that is the move it is

12 referring to.

13     Q.   The phrase "migrating to United's superior

14 systems," that is referring to moving from PacifiCare's

15 claims systems to United's; is that correct?

16     A.   That's correct.

17     Q.   At this time in March of 2006, the Company is

18 still expecting to migrate from RIMS to UNET, isn't it?

19     A.   That is my recollection, yes.

20     Q.   And the ultimate bullet on this page, lower

21 administrative costs, do you see that?

22     A.   That is correct.  I see that.

23     Q.   That is saying moving call centers out of

24 Cypress and to other call centers in the country will be

25 cheaper?
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 1     A.   It says it will help us contain premium

 2 increases.

 3     Q.   Because it is cheaper; right?

 4     A.   Where administrative costs are lower, that's

 5 what it says, yes.

 6     Q.   You said this before, if you could look over

 7 this exhibit, you don't see anything in this exhibit

 8 referring to higher than expected turnover in Cypress?

 9          MR. KENT:  Asked and answered.

10          MR. GEE:  She said she hadn't read through the

11 entire document.

12          THE COURT:  I'll allow it.

13          THE WITNESS:  I don't recall that that is in

14 this document or would have been because that is

15 business rationale that would not have been appropriate

16 for this kind of broad communication document.

17 BY MR. GEE:

18     Q.   Turn, if you would, to Exhibit 283.  Take as

19 much time as you would like.

20     A.   Okay.

21     Q.   283, this is another communication that was

22 provided to company leaders regarding the March 2006

23 layoffs; is that right?

24     A.   That's what this appears to be.  I don't recall

25 seeing this top email before.  I recognize this
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 1 distribution list as being executives of the Company at

 2 the time.

 3     Q.   You have seen the attachment to the email

 4 before, starting on 3656, haven't you?

 5     A.   I have.

 6     Q.   And on the first page of the email, the top of

 7 the email after the long distribution, it says, "Do not

 8 distribute internally or externally".  Do you see that?

 9     A.   That is correct, I do.

10     Q.   That is the on the footer of every page of the

11 attachment; right?

12     A.   I see that.

13     Q.   So this is a communication that was not

14 intended for broad dissemination; right?

15     A.   It was not intended for distribution.  I

16 believe that much of the information that is included --

17 all of these bullet points are internal questions and

18 answers, et cetera, were intended to prepare leaders for

19 oral communications, but the document itself was not to

20 be disseminated broadly.

21          Just to be clear, the document itself was not

22 intended to be distributed in hard copy form.  I believe

23 the information was intended for oral dissemination.

24     Q.   The attachment starting on 3656 went to

25 Uniprise and PacifiCare leadership; right?
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 1     A.   That's what the two lines say, so that would

 2 have been the intent.

 3     Q.   In the first paragraph of the attachment

 4 explains that the Company's integration activities

 5 include, quote, "Efforts to transition PacifiCare from

 6 its current market-based organizational structure to a

 7 functional alignment consistent with UnitedHealth Group

 8 organizational structure."   Right?

 9     A.   I see that.

10     Q.   The next page 3657, under "Internal Leadership

11 Talking Points," the first bullet, this talking point is

12 also referring to the transitioning of PacifiCare from a

13 market alignment organization to a functional alignment

14 and implementing the Uniprise Operations operating

15 model; is that right?

16     A.   I see that.

17     Q.   3661, we have some internal questions and

18 answers.  And the first question is, "Why are these

19 positions being eliminated?"

20          And starting on the second paragraph, it says

21 that, "We are transitioning PHS from a current market

22 alignment to a functional alignment, implementing a new

23 operating model, and deploying new processes and

24 procedures."  Do you see that?

25     A.   I see those words.
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 1     Q.   Do you understand this effort to transition

 2 PacifiCare from a market alignment to United's

 3 functional alignment and to implement a new operating

 4 model to be another reason for the Cypress layoffs?

 5     A.   I'm not sure I do understand that to be a

 6 reason for the layoffs that were announced in March of

 7 2006.

 8          My understanding is that the specific layoffs

 9 that were announced in 2006 were related to moving the

10 PacifiCare -- the legacy PacifiCare operational

11 employees that were located in Cypress to the Phoenix

12 and San Antonio centers at that time.

13          I think that the development of the integration

14 plan that we anticipated or before the merger that would

15 have unfolded over a longer period of time, that may

16 have gotten to the point of moving employees and

17 positions geographically.  But I believe the layoffs

18 that we specifically discussed in March of 2006 were

19 attributable to the fact that we were having difficulty

20 maintaining stable operations in Cypress, and so we

21 wanted to rely on the legacy PacifiCare operations in

22 San Antonio and Phoenix.

23

24     Q.   So on page 3661, "Why are these positions being

25 eliminated?" do you understand the positions being
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 1 eliminated to be part of the Cypress layoffs?

 2     A.   Yes, I do understand that.  I think this answer

 3 is explaining integration, the vision of integration,

 4 and the fact that the employees are going to be brought

 5 together using common tools, et cetera.

 6          In fact the employees that moved in March of

 7 2006 were moved to legacy PacifiCare centers that were

 8 using legacy PacifiCare tools at that point.  The

 9 intention was there for their tools to be aligned with

10 United among other things.  But I think that the timing

11 of these particular layoffs in March of 2006 were

12 attributable to the reasons that I put forth before.

13     Q.   So back to 3661, the third paragraph after "Why

14 are these positions being eliminated?"   It says, "Some

15 of the eliminated positions do not support the new

16 operating model.  Others were cut because of the

17 staffing models, and some were eliminated to allow us to

18 accomplish our goals with fewer resources."

19          Do you see that?

20     A.   I do.

21     Q.   Do you understand these to be other reasons for

22 the Cypress layoffs?

23     A.   I think that they are reasons for probably a

24 limited number of the layoffs.  My understanding is that

25 the bulk of the layoffs that occurred were associated
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 1 with the PacifiCare of California Claims and Customer

 2 Service centers that moved at that time.  So my

 3 recollection is that the bulk of the layoffs were

 4 transitioned to other legacy PacifiCare centers.

 5          I am not sure what other positions this

 6 paragraph is referring to.  So the elimination of

 7 positions that is being replaced by technology, I am not

 8 sure what that is referring to.

 9     Q.   What is the basis of your understanding that

10 the bulk of the layoffs had to do with -- I think you

11 said claims and customer service?

12     A.   Correct.

13     Q.   What is the basis for that understanding?

14     A.   The discussions that I had with Operations

15 executives at the time.

16     Q.   Did you actually see any documents reflecting

17 the breakdown in layoffs?

18     A.   I think that I did, but I don't remember

19 specifically.

20     Q.   And in these discussions with Operations

21 leadership, did they explain to you that other reasons

22 for the Cypress layoffs could be -- were that there was

23 a realignment of PacifiCare to functional organization,

24 there was a new operating model, new staffing model, new

25 technologies or efficiencies?
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 1     A.   I don't remember those being specific items

 2 that we discussed at the time, given that our principal

 3 focus were on the largest number of employees that were

 4 going to be impacted which were associated the

 5 PacifiCare of California Operations that were being

 6 transitioned out of state.

 7          That is what I was the most focussed on both

 8 because of the number of the employees impacted by that

 9 as well as the fact that the movement of those functions

10 to these other locations would require filing an

11 approval with the Department of Managed Health Care.

12          So that is what we were primarily focussed on

13 at the time.  I understand these to be reasons

14 associated with the long-term integration planning that

15 was anticipated at the time.

16     Q.   Was the long-term integration plan anticipated

17 in November of 2005?

18     A.   No.  I don't remember any discussions like that

19 at that time.  What we were anticipating in November of

20 2005 was use of United's technology on behalf of

21 PacifiCare's products and customers, those kinds of

22 things, but we were not having specific discussions

23 around integration planning because the companies

24 weren't in a position to exchange that kind of

25 information at that time.
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 1     Q.   Still on 3661, the next question, "Will similar

 2 changes take place in other centers/other functions?"

 3 And the answer is, "In addition to integrating our

 4 organizations and adopting a functionally aligned

 5 organization, this decision underscores our effort to

 6 simplify the organization of our service network."

 7          Do you see that?

 8     A.   I do.

 9     Q.   Was simplifying the organization network

10 another reason for the Cypress layoffs?

11     A.   It is presented here in this document.  I don't

12 remember specifically discussing that in the

13 conversations that I was having with operational leaders

14 at that time.

15     Q.   In your discussion with Operations leadership,

16 did you also discuss another reason for the Cypress

17 layoffs was to focus Operations' expertise and resources

18 more effectively?

19     A.   I don't recall having a specific discussion

20 around focus.  I think these words can be interpreted to

21 describe the reasons that we were talking about which

22 was to consolidate the number of employees in a smaller

23 number of centers in areas where recruiting and staffing

24 were less challenging for the Company so that we could

25 maintain more stable and responsive service levels.
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 1     Q.   But they didn't cite that as a specific reason

 2 for the Cypress layoffs; right?

 3     A.   I don't recall in the conversations I had,

 4 which were, as I stated, focussed more on the PacifiCare

 5 of California, the large bulk of the layoffs, which went

 6 out of PacifiCare of California operations.  We were

 7 talking about the principal issue that was driving the

 8 issue at that point was our service levels and the

 9 turnover that was impacting them.

10     Q.   Did they tell you that another reason was to

11 "invest in technology more efficiently and bring greater

12 consistency to our Operations"?

13     A.   I don't recall that specific discussion in the

14 conversations I was having.

15          That seems like a goal that would have been

16 natural to pursue.  The specific conversations that we

17 had were to explain the timing and the number of layoffs

18 in particular so that we could get the operational

19 transition for the PacifiCare of California approved by

20 the Department of Managed Health Care.

21     Q.   Turn back, if you would, to 3656, paragraph

22 three, starting, "Employees -- such as those In quality,

23 training, mailroom and support positions," do you see

24 that?

25     A.   I see that.
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 1     Q.   Those employees in quality, training, mailroom

 2 and support positions, were being eliminated due to new

 3 operating models and technology and process

 4 improvements.  Do you see that?

 5          MR. KENT:  Objection.  Misstates the paragraph.

 6          MR. GEE:  It is a question.

 7          THE COURT:  He is connecting two parts, maybe

 8 they are connected, maybe they are not.

 9          (Question read.)

10          THE WITNESS:  I see it says that they are

11 impacted by these changes and that other positions have

12 been eliminated due to new operating models and

13 technology and process improvements.  So I see that.

14 BY MR. GEE:

15     Q.   You understand impacted by these changes to

16 mean eliminated?

17     A.   I don't understand that.  I think that that is

18 one potential outcome but their job functions may have

19 changed, their processes may have changed.  That may be

20 the impact that this is discussing.

21     Q.   You testified that the reasons for Cypress

22 layoffs was higher than expected turnover in Customer

23 Service and Operations; right?

24     A.   Customer Services, Claims, Eligibility, I may

25 have said Operations.  I don't remember exactly what I
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 1 said but I was thinking Customer Service, Claims,

 2 Eligibility.

 3     Q.   Were you told in March of 2006 that higher than

 4 expected turnover was affecting Cypress employees

 5 working in quality, training, mailroom and support

 6 functions?

 7     A.   I don't remember that specifically.  What we

 8 were focussed on were the employees that were

 9 specifically interacting with customers in performance

10 transactions.

11     Q.   Were you told that deteriorated customer

12 service levels were caused by Cypress employees working

13 in training, quality, mailroom and support functions?

14     A.   I don't recall talking about that.  That would

15 have been a much, much more limited number of employees.

16 We are focussing on the bulk of the positions with

17 regard to Claims, Customer Service, Eligibility.

18     Q.   3658, the first bullet, "Group Services

19 formerly known as MAS) announce operations in San

20 Antonio, Phoenix," do you see that?

21     A.   I do.

22     Q.   "MAS" is Member Accounting Services?

23     A.   That's correct.

24     Q.   3654, about halfway down the page, we have a

25 header, "Group Services".   First question is, "Why were



12367

 1 positions eliminated in MAS?"  And the answer is, "Due

 2 to efficiencies created by implementation of new

 3 processes and staffing models, we were able to eliminate

 4 positions."

 5          Do you see that?

 6     A.   I do see that.

 7     Q.   Did Operations leadership tell you in March of

 8 2006 about these reasons for Cypress layoffs in 2006?

 9     A.   We did talk in March of 2006 about the proposed

10 pilot with Accenture that was being implemented as part

11 of this set of transitions, and that was, in fact, part

12 of what we filed with the Department of Managed Health

13 Care.

14          I think that turnover was the issue that we

15 talked about, but I think that they used this time of

16 change as the time to introduce the pilot as well.

17     Q.   So you read this answer as referring to the

18 pilot program to offshore group services to Accenture;

19 is that right?

20     A.   I'm not sure about off-shoring.  I read this to

21 refer to the pilot program with Accenture.

22     Q.   You weren't aware that Accenture is located in

23 the Philippines?

24     A.   I believe it is.

25     Q.   You weren't aware that they are in the



12368

 1 Philippines?

 2          MR. KENT:  They are in Schaumburg, Illinois.

 3          THE COURT:  Is that an objection?

 4          MR. KENT:  Yes, that's an objection.  It is

 5 argumentative.  Also irrelevant.   We are talking about

 6 the HMO product.

 7          MR. GEE:  No, the Accenture piece of it is PPO.

 8          THE COURT:  I am going to overrule the

 9 objection, but you need to rephrase.

10 BY MR. GEE:

11     Q.   Were you aware that what was contemplated in

12 the pilot program was to send paper eligibility to

13 Accenture in the Philippines?

14     A.   I don't remember that specifically.

15     Q.   To your knowledge, this effort to transfer

16 Group Services to Accenture wasn't undertaken because of

17 higher than expected turnover, was it?

18     A.   I believe that we were experiencing higher than

19 expected turnover in the multiple transactional and

20 Customer Service operations, which would have included

21 Membership Accounting Services.

22     Q.   But my question was, was this effort to

23 transfer Group Services to Accenture, was that

24 undertaken because of higher than expected turnover in

25 Cypress?
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 1     A.   I believe that the timing of this decision was

 2 influenced by higher than expected turnover in Cypress.

 3     Q.   The last time you were here I also asked you if

 4 you were concerned that this March 2006 announcement of

 5 Cypress layoffs would increase uncertainty among

 6 PacifiCare employees and you said no.   Do you remember

 7 that?

 8     A.   I do.

 9     Q.   You said the Company was eager to make this

10 announcement because you felt it would, "provide more

11 information to our employees about exactly what the

12 Company was thinking and doing about operations," do you

13 remember that?

14     A.   I do.

15     Q.   Do you think that continuing PacifiCare

16 employees would feel more secure in their jobs after the

17 announcement of the Cypress layoffs?

18     A.   When you say "continuing," do you mean the

19 employees that were not impacted by the layoffs?

20     Q.   Yes.

21     A.   Yes, I do.

22     Q.   So you were telling these continuing employees

23 that there were about to be hundreds of people laid off;

24 right?

25     A.   We were announcing all of the changes described
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 1 in these materials.  The statement that you just said

 2 was not one of the statements made to employees.  They

 3 were broken out by function and described by function.

 4     Q.   The announcement was that hundreds of people in

 5 Cypress were being laid off; right?

 6     A.   I don't agree with that.  The announcement went

 7 very specifically by employee functions and stated that

 8 positions were being eliminated.  I don't recall the

 9 words "hundreds" being used in the talking points.

10     Q.   As a result of the announcement, hundreds of

11 people in Cypress were laid off; is that right?

12     A.   As a result of the decisions that were made,

13 hundreds of people were notified that their positions

14 were being transitioned or eliminated.

15     Q.   At this time in March of 2006, you couldn't

16 give those continuing PacifiCare employees any

17 assurances that these were the end of the layoffs, could

18 you?

19     A.   We could never do that.  The employment

20 environment of the Company is an at-will environment.

21 So we never do that, so never in my entire history at

22 PacifiCare and, frankly, prior employers, have ever done

23 that.

24     Q.   Do you believe that this combination of

25 announced layoffs and no assurances would reassure
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 1 continuing employees that their jobs would be safe?

 2          MR. KENT:  Objection; irrelevant.  I am pretty

 3 sure we have not been -- despite the million alleged

 4 violations, I don't think there is one about anything to

 5 do with this.

 6          THE COURT:  What's the relevancy?

 7          MR. GEE:  Well, part of the issue was that they

 8 undertook these layoffs without proper planning and they

 9 had previously made representations to the Commissioner

10 that there would be something like 200 position

11 eliminations and then they layoff all these people, but

12 yet they are concerned about further attrition.

13          MR. KENT:  I am still waiting to find out what

14 causal connection is with anything that is being alleged

15 to this case.  We are ten months in, it is a little late

16 to have these thin, little arguments.

17          MR. GEE:  It goes to her explanation as to why

18 they laid these people off.  She said it was due to

19 higher attrition and they are doing something that is

20 causing the more attrition.

21          THE COURT:  Your causal connection is that is

22 what caused problems with Customer Service?

23          MR. KENT:  And Claims.

24          THE COURT:  I will allow it.

25          THE WITNESS:  Could you repeat the question.
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 1 BY MR. GEE:

 2     Q.   Do you believe this combination of announced

 3 layoffs and no assurances would reassure employees that

 4 their jobs were more secure?

 5     A.   I believe that these announcements did reassure

 6 continuing employees about their employment at the

 7 Company because it provided such specific information

 8 about what the Company's plans were, what the

 9 integration goals were, which departments were being

10 impacted, et cetera, I believe the employees received

11 this information that it was reassuring to continuing

12 employees.

13     Q.   3661.  We have this question in the middle of

14 the page, "Will similar changes take place in other

15 centers/functions?"  Does this answer accurately reflect

16 the Company's position of whether there would be

17 additional layoffs?

18     A.   Which paragraph are you speaking about again?

19     Q.   Middle of the page, "Will similar changes take

20 place in other centers/other functions?"

21     A.   And your question is?

22     Q.   Does this answer accurately reflect the

23 Company's position about whether there would be

24 additional layoffs in other centers and other functions?

25          MR. KENT:  Objection; vague.  No foundation.
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 1          THE COURT:  Do you understand the question?

 2          THE WITNESS:  I'm not sure that I do.

 3          THE COURT:  You are asking her to read what is

 4 under here and if she agrees with it?

 5          MR. GEE:  Yes.  And if that is consistent with

 6 her understanding about the Company's position.

 7          MR. KENT:  About layoffs?

 8          THE COURT:  About whether similar changes will

 9 take place in other centers.

10          THE WITNESS:  I have no reason to believe this

11 is inaccurate.

12 BY MR. GEE:

13     Q.   If an employee in your group had asked you if

14 there would be further layoffs, is this the substance of

15 the answer that you would provide him or her?

16     A.   If an employee in my group was going to ask me

17 if there were going to be more layoffs in the functional

18 areas that were impacted, is that what you mean?

19     Q.   In your group or other functional areas?

20     A.   Well, this answer wouldn't have been relevant

21 to a question for employees in my group relative to

22 layoffs in our group.

23          If I had received a question about are there is

24 going to be similar changes taking place, if this

25 question had been posed to me by one of my employees,
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 1 yes, I would have provided this answer.

 2     Q.   Did you ever get this question?

 3     A.   I don't recall.

 4     Q.   The Q and A, "How can I feel confident that I

 5 am not at risk so I can focus on my job?"  Do you see

 6 that.

 7     A.   I do.

 8     Q.   Can you read the answer to yourself.

 9     A.   Yes.  I see it.

10     Q.   Do you believe at the time of Cypress layoffs,

11 the PacifiCare employees were working in "an environment

12 of ambiguity and questions"?

13     A.   I would not say that broadly about most

14 PacifiCare employees, no.

15     Q.   The announcement of the Cypress layoffs

16 occurred in March of 2006, but you were aware, were you

17 not, that the original plan was to announce and execute

18 these layoffs even before March; right?

19     A.   I do remember that, yes.

20     Q.   You said you had a conversation where proposed

21 plans to announce the layoffs before March 30th were

22 presented, but you couldn't remember if you had that

23 conversation in February or March of '06.  Do you

24 remember that testimony?

25     A.   Yes.
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 1          MR. GEE:  Our next in order, Your Honor.

 2          THE COURT:  805.  It is entitled Uniprise

 3 Operations and there is a date of 2/8/06 in the

 4 right-hand bottom corner.

 5          (Exhibit 805 marked for Identification.)

 6 BY MR. GEE:

 7     Q.   Do you recognize this format as a synergy

 8 report or score card?

 9     A.   I don't recall seeing this before.

10     Q.   Have you seen this document in this format

11 before?

12          THE COURT:  What do you mean, Excel?

13          MR. GEE:  The format in there is a key

14 decision, there is a functional area business decision

15 column.

16          THE WITNESS:  I have seen many, many documents

17 in Excel format that are projet planning documents that

18 looked like this.  You referred to it as a synergy

19 report.  I don't remember reviewing synergy reports.

20 BY MR. GEE:

21     Q.   On the second page, 3760, the first entry, you

22 see the very first column, there are numbers, it is line

23 three, do you see that?

24     A.   I do.

25     Q.   The business decision here is to outsource
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 1 paper eligibility and in the comments we see a reference

 2 to Accenture.  Do you see that?

 3     A.   I do.

 4     Q.   Do you understand this entry to be referring to

 5 the planned outsource paper eligibility?

 6          MR. KENT:  Objection; no foundation.

 7          THE COURT:  If she knows.

 8          THE WITNESS:  All I know is what is written

 9 here, and that is what is written in the business

10 decision is outsource paper eligibility.  I don't have

11 any understanding other than that.

12 BY MR. GEE:

13     Q.   Do you understand this to be referring to the

14 same outsourcing to Accenture that was announced in the

15 March 2006 --

16          MR. KENT:  Objection; no foundation.

17          MS. STRUMWASSER:  This is their witness on the

18 reasons for the Cypress layoffs.  What she knows or

19 doesn't know is relevant.

20          MR. KENT:  But asking somebody about a document

21 that she has never seen is really --

22          THE COURT:  It may be relevant, but she has

23 never seen it.  But let's not spend a lot of time on it.

24 She has never seen it.  She is not going to make a lot

25 of statements about it.
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 1          MR. GEE:  If she can't understand from the

 2 description of it what it relates to and if it relates

 3 to the Cypress layoffs, I think that is relevant in and

 4 of itself.

 5          THE COURT:  But you don't want her guessing and

 6 I don't want her guessing, so I will allow the question,

 7 but let's not spend a lot of time on it.

 8          THE WITNESS:  I am not sure because the date on

 9 this precedes that.  I see this relates to eligibility.

10 I see Accenture mentioned here.  I don't know if this

11 was modified or not.

12 BY MR. GEE:

13     Q.   Turn to 3782, line three.  Do you see for Group

14 Services, March realignment reduction synergies, paren

15 minus 75 FTEs, close paren, do you see that?

16     A.   I see that.

17     Q.   If you turn to the next page 3783, it appears

18 that that line three continues, do you see that?

19     A.   I think so.

20     Q.   You can tell because if you go back to 3782 the

21 top row, you see the columns are lettered.  The last

22 letter is "U," and the next column on 3783 is "V."

23     A.   I see that.

24     Q.   So line three, referring to the March

25 realignment reduction synergies in Group Services, in
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 1 the comment section there is a reference on the second

 2 to last line in parenthesis, "to MOS WARN," do you see

 3 that?

 4     A.   I do see that.

 5     Q.   "WARN" refers to California law requiring

 6 advance notice before laying off personnel; is that

 7 right?

 8     A.   That's my understanding.

 9     Q.   So these FTEs being laid off are California

10 employees?

11     A.   I'm not sure you can conclude that from what is

12 written here.  There may be non-California employees

13 involved here as well.  I'm not sure.

14     Q.   But California employees are involved; right?

15     A.   I really don't know based on what is written

16 here.

17     Q.   Are you aware of other WARN laws in other

18 states?

19     A.   No, either way.  I'm not aware of notice laws

20 in either way.

21     Q.   3786, line 23, for transaction, and under

22 column C it says, leverage UHG data capture and mailroom

23 and vendor agreements current proposal from Lason to

24 save 1.1 million in combined mailroom and data entry

25 costs?
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 1     A.   I see that.

 2     Q.   Do you understand this to be the transition of

 3 functions from the Cypress mailroom to Lason?

 4     A.   That's what it would appear from what is

 5 written here.

 6     Q.   3788, line 42, are you there?

 7     A.   Yes.

 8     Q.   It is for quality, centralized quality

 9 function, and if you turn to the next page, 3789, and

10 continuing on that line 42, we have in the comments a

11 discussion that there would be -- it is about three

12 lines down, it appears there are 50 FTEs in California

13 that will be eliminated; is that right?

14     A.   I can see the reference to 50 FTEs in

15 California.  I don't know what the final proposal was

16 because I know that this plan was revised before it was

17 implemented, so I see the reference here.

18     Q.   But the plan was to eliminate 50 FTEs in

19 California, right, as of the date of this document,

20 February 8, '06?

21     A.   That's what is being discussed here.  Honestly,

22 I really don't know if this is here is all the

23 information so we can formulate the plan.  I don't know

24 if it is presumptuous to refer to this as a plan or a

25 set of intentions at the time, because I know it was
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 1 revised.

 2     Q.   3790, line 45, under training, centralized

 3 training functions, do you see that?

 4     A.   I do.

 5     Q.   Continuing to the next page, 3791, there is in

 6 column "X," still on line 45, we have another reference

 7 to WARN "(accounts for WARN by moving run rate from 9

 8 months of savings to 7.)"

 9          Do you understand what that parenthetical

10 means?

11     A.   No.

12          (Morning Recess.)

13          MR. GEE:  Our next in order, 806.

14          THE COURT:  806 is MAS to Group Service

15 Organizational Structure Assumptions Draft of

16 Discussion, January 17th, 2006.

17          (Exhibit 806 marked for Identification.)

18 BY MR. GEE:

19     Q.   Do you recognize this document?

20     A.   No.

21     Q.   Have you ever seen a set of assumptions like

22 this in this type of format?

23          MR. KENT:  Having to do with MAS to Group

24 Service or just generally?

25          MR. GEE:  Anything.
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 1          MR. KENT:  It is vague.  It is irrelevant.

 2          THE COURT:  Do you understand the question?

 3          THE WITNESS:  I am not sure I do.  This looks

 4 like -- I mean this is a Power Point presentation with

 5 information in it.

 6 BY MR. GEE:

 7     Q.   Have you seen documents similar to this, for

 8 example, for claims or mailroom or training where they

 9 list where it is titled something claims assumptions,

10 organizational assumptions?

11     A.   No, I haven't.  The only thing I remember

12 specifically seeing that had information with sort of

13 going in assumptions in it was a Power Point deck in a

14 January 2006 meeting with a lot of different functional

15 areas represented.

16     Q.   That was the Newport Beach meeting?

17     A.   Correct.

18     Q.   Turn, if you will, to internal page 4, 5112.

19 You will see the second bullet point, "Begin transition

20 of PPO work to San Antonio (3/1/06) (Phoenix, Cypress -

21 staff TBD)".  Do you see that?

22     A.   I do.

23     Q.   Do you understand this to be saying that the

24 assumption was that PPO work would be moved to San

25 Antonio, that assumption as of January 16th, '06?
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 1     A.   Could you repeat the question?

 2          (Question read.)

 3          THE WITNESS:  The only thing that would lead me

 4 to believe that is the title of the document.  And it is

 5 the 17th.  I'm not sure what work this is referring to.

 6 I understand this is a MAS document, but I am not sure

 7 what work this refers to.

 8 BY MR. GEE:

 9     Q.   Independent of this document, was it your

10 understanding that as of January 17th, 2006, there was

11 an assumption that PPO work would be moved to San

12 Antonio?

13          MR. KENT:  Objection; vague.

14          THE COURT:  If you know.

15          THE WITNESS:  A number of PPO operational

16 functions had been transitioned to San Antonio before

17 the merger.  So PacifiCare was in the process of moving

18 transactional operations for the PPO anyway.

19          I think your question was, did I understand as

20 of January 17th that there was an assumption that more

21 PPO work would move to San Antonio?

22 BY MR. GEE:

23     Q.   During February through June '06?

24     A.   I don't think I had any specific understanding

25 of that.  This is a timeframe in which many different
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 1 teams were making many different plans, so I don't

 2 recall this specifically.

 3     Q.   You said that prior to the acquisition there

 4 had been PPO work moving over from Cypress to -- moving

 5 from Cypress to San Antonio; right?

 6     A.   Yes, that is what I believe.  I think I heard

 7 Ellen Vonderhaar talk about that as well in her

 8 testimony.

 9     Q.   Now this bullet is referring to "Begin

10 transition of PPO work" to San Antonio. Were you aware

11 after the acquisition of a plan to begin to transition

12 PPO work to San Antonio?

13     A.   As I said, there were a lot of different teams

14 making a lot of different plans at that time.  Testing

15 functions, evaluating what kind of integration plans

16 could be documented, et cetera.  I wouldn't -- so no,

17 the answer to your question is I wasn't specifically

18 aware of this statement.

19          But I am not even sure that I would interpret

20 it the way you are interpreting it, which is that this

21 is something new, as opposed to referring to some body

22 of existing work that had already transitioned before

23 the acquisition.

24     Q.   That is the way you interpret this bullet?

25     A.   That is one way to interpret it.  I don't know
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 1 what the author was referring to here.

 2     Q.   The second bullet, "Phoenix/Cypress staff -

 3 TDB" do you understand what that refers to?

 4     A.   No.

 5     Q.   Then the sub bullet is, "Dependent upon sales

 6 projections, IT strategy and San Antonio Capacity".  So

 7 this is saying that the plan to transition PPO work to

 8 San Antonio is contingent upon capacity in San Antonio?

 9          MR. KENT:  Objection; vague.

10          Are we talking about accounting or something

11 else?

12          THE COURT:  It is MAS.

13          MR. GEE:  It is MAS.  It says PPO work.

14          THE COURT:  If you know.

15          Again, it doesn't sound like she was involved

16 in this particular thing or this particular document.

17 Don't spend a lot of time on it, but if you know.

18          THE WITNESS:  I really don't know what the

19 relationship -- what the thinking is here.

20          THE COURT:  And is "TDB" to be determined, is

21 that what you think?

22          THE WITNESS:  That is what I would interpret,

23 yes.

24 BY MR. GEE:

25     Q.   Turn to the next page, 5113, the second bullet,
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 1 "Group eligibility and enrollment outsourced," do you

 2 see that?

 3     A.   I do.

 4     Q.   Do you understand "eligibility" to be Group

 5 Services eligibility?

 6     A.   I think that is right.  PacifiCare referred to

 7 eligibility and the collection of premium and all of

 8 those things and membership accounting.  I think that

 9 United's term for that is Group Services, so this is a

10 little bit of a hybrid of those two, but I think that is

11 what it is referring to.

12     Q.   The last bullet there, "Plan & execute

13 migration of billing out of Cypress to San Antonio or

14 other Uniprise sites," do you understand what that

15 bullet refers to?

16     A.   Nothing more than what is written here.

17     Q.   You don't know of any such plan to migrate

18 billing out of Cypress to San Antonio at this time on,

19 January 17, '06?

20     A.   This whole document is described as a set

21 assumptions.  I didn't have any specific knowledge of

22 the assumptions at the time.  I knew planning was going

23 on looking at evaluating capabilities, et cetera, in

24 anticipation of integration.

25     Q.   So was it your understanding that the higher
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 1 than expected turnover that you were experiencing in

 2 Cypress, was that higher than expected turnover

 3 occurring in December of 2005, January of 2005?  When

 4 was it occurring?

 5     A.   Well, the timeframe that I started talking with

 6 the Operations leaders about this was late February,

 7 early March.  So my belief is that they were talking

 8 about probably a multiple-month time period immediately

 9 preceding that, which could have included December, but

10 also included January and February.

11     Q.   No one told you what time period this higher

12 than expected attrition was occurring?

13     A.   They may have.  I don't remember.

14          MR. GEE:  807, Your Honor.

15          THE COURT:  Correct.   This is a January 5th,

16 2006, document entitled "PacifiCare - December

17 Transition Activities Update."

18          (Exhibit 807 marked for Identification.)

19 BY MR. GEE:

20     Q.   Do you recognize this document?  Have you ever

21 seen any transaction activities updates?

22     A.   No.

23     Q.   Turn to the second page, 7197, December Site

24 Visit Summary - Headcount, Claim Costs, Attrition by

25 Site".   Do you see that?
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 1     A.   I  do.

 2     Q.   For the Cypress Western Region we have

 3 attrition percentage at 29.8 percent.  Do you see that?

 4     A.   I do.

 5     Q.   Was that the level of attrition that Operations

 6 leadership presented to you in March of 2006?

 7     A.   I don't remember.

 8     Q.   Then we have for the Phoenix, Desert Region,

 9 23.8 percent?

10     A.   I see that.

11     Q.   Was that percentage higher than expected for

12 that region?

13     A.   I can't answer that question because I don't

14 know if this changed in January and February.

15     Q.   But in December was that percentage higher than

16 expected?

17     A.   I don't know.

18     Q.   We have a column entitled "Claim Costs."   Do

19 you know if that reflects the cost process on a per

20 claim basis?

21     A.   That would be my interpretation of this.  In my

22 experience when we talked about claim costs, it is on a

23 per claim basis.

24     Q.   These numbers appear to be around what you

25 would expect the cost to be on a per claim basis?
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 1     A.   The only number that I really remember

 2 specifically is the around $7 number for Cypress.  The

 3 other numbers, I'm not sure I have ever seen before.

 4     Q.   So the $7 figure is consistent with your

 5 understanding of per claim costs?

 6     A.   For Cypress.

 7     Q.   You were aware, were you not, in December of

 8 '05 that the cost to process claims at Cypress was more

 9 expensive than Phoenix or San Antonio; right?

10     A.   I was aware of that.

11     Q.   Was the lower per claim costs in Phoenix and

12 San Antonio, was that a reason for the Cypress layoffs?

13     A.   I guess you could say it was part of the

14 reason.  What we have talked about before relative to

15 the Cypress layoffs was really the timing and was the

16 timing unexpected.

17          So the reason discussions that we have had

18 before have been why at that time when that didn't

19 appear to be what the Company previously anticipated.

20 And that reason was really related to unexpectedly high

21 turnover.

22          I do think that the general lower

23 administrative cost environment of San Antonio and

24 Phoenix was recognized by the Company in part because

25 those transactions had begun to move before we were ever
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 1 acquired by United.

 2     Q.   Turn, if you would, to 7201, it is titled

 3 "auto-adjudication rates by platform/product".

 4     A.   I see it.

 5     Q.   Do you know what auto-adjudication rate refers

 6 to?

 7     A.   Yes.

 8     Q.   What is it?

 9     A.   The number of claims that go through the claims

10 payment system without requiring handling by a person,

11 that the system is capable of adjudicating on its own.

12     Q.   Do you know how much time in general it takes

13 for a claim to be processed if it is auto-adjudicated?

14     A.   I think it depends on the type of claim.

15     Q.   What types of factors would go into how long it

16 would take to auto-adjudicate a claim?

17     A.   The number of processes that a particular of

18 claim would have to go through?

19     Q.   What are those processes?

20     A.   Review of the CPT codes, review of all of the

21 members' demographic information, the providers'

22 information, the CPT code bills, pricing, et cetera.

23     Q.   Those processes are automatically done by

24 computer; is that right?

25     A.   In an auto-adjudication example, they would all
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 1 be done by the system.

 2     Q.   Auto-adjudication could take place in as

 3 quickly as one day; right?

 4     A.   I suppose that is possible.  Although, I would

 5 have to admit that I am quickly getting out of my depth

 6 in terms of my understanding of the mechanics.

 7     Q.   Would it ever take more than 30 working days?

 8     A.   For a claim to be auto-adjudicated?  I can't

 9 think of an example that would fall into that category.

10     Q.   We have here on this page, 7201,

11 auto-adjudication rate for RIMS PPO of 46.20; right?

12     A.   I see that.

13     Q.   Do you know if this rate stayed pretty

14 consistent throughout 2006?

15     A.   This is one of the metrics that we tracked and

16 reported in our Undertakings, so I don't remember the

17 specific quarterly performance on auto-adjudication in

18 2006, but I know that this metric improved over time.

19 But I don't know if that metric began in 2006 or a

20 little bit later, but I know that it improved over time.

21     Q.   In 2007 was it around 46 percent or higher?

22     A.   Yes, I believe by 2007 it was higher.

23     Q.   Turn in your packet to Exhibit 455.

24     A.   All right.

25
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 1     Q.   You testified that you saw the information

 2 reflected in Exhibit 455 in another document, which that

 3 document was dated around July of 2007.  Do you recall

 4 that?

 5     A.   I don't specifically recall that, but are you

 6 talking about the sort of headlines summary information?

 7     Q.   Yes.

 8     A.   I recall seeing that in another document, yes.

 9     Q.   Was that other document which is 5265 also up

10 there?

11     A.   Yes.

12          MR. KENT:  Are we asking her what she testified

13 to before, because it would be a lot simpler with a page

14 and line cite.

15          THE COURT:  She just said yes, so let's move

16 on.

17 BY MR. GEE:

18     Q.   On 5265, turn, if you would, to 1950.  At the

19 bottom, the April 2007 entry, measure FTE changes, do

20 you see that?

21     A.   I do.

22     Q.   Was this the passage of the 5265 you are

23 referring to?

24          MR. KENT:  Do you want her to take the time to

25 read the whole thing?
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 1          MR. GEE:  If she wants.

 2          THE WITNESS:  The last part of this box and the

 3 spreadsheet on 1951 isn't in this other memo.  But the

 4 preceding bullet that recapitulates the data relating to

 5 this are what I was thinking of.

 6          There are also a couple of them in the summary

 7 section at the beginning of this document, so I was

 8 probably recollecting that as well.

 9 BY MR. GEE:

10     Q.   So you were aware that the turnover analysis

11 reflected in Exhibit 455 concluded that from the time of

12 the acquisition to April 2007, 39 percent of

13 PacifiCare's workforce had terminated; right?

14     A.   Do you mean I was aware when I read this memo

15 the first time in July of 2007?

16     Q.   Yes, the memo, 5265.

17     A.   I am aware that that is Sue's analysis.  I

18 understood that to be Sue's analysis.  I understood that

19 at the time I read it.

20     Q.   Were you aware that Ms. Berkel testified in

21 this hearing that this 39 percent turnover rate was not

22 an unexpected amount of change during this period and

23 was only slightly higher than what United experienced

24 over time?

25          MR. KENT:  Objection.  No foundation.
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 1          THE COURT:  Overruled.

 2          If you know.  He asked you if you are aware of

 3 it.

 4          THE WITNESS:  I don't recall that.

 5 BY MR. GEE:

 6     Q.   Turn, if you would, to 456 in your packet.

 7     A.   I'm ready.

 8     Q.   The top email here is from Mr. Peterson.  Mr.

 9 Peterson is an HR person at United?

10     A.   That's correct.

11     Q.   Mr. Peterson writes in the second paragraph,

12 "UHG turnover across the system (including all of those

13 converted PHS employees) 22.9% on a trailing 12  basis,"

14 and then there is a parenthetical.  Continuing, "Since

15 we closed in December of 2005, I would be expect 40% of

16 the workforce to attrit under current circumstances.  In

17 Ovations, it is running at a 50% higher level than

18 that."

19          Do you see that?

20     A.   I do see that.

21     Q.   Were you aware at the time that you read 5265

22 that Mr. Peterson thought that a 40 percent attrition

23 rate for PacifiCare was expected under the

24 circumstances?

25     A.   I don't interpret his statement to say that he
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 1 would expect 40 percent of the PacifiCare employees to

 2 attrit under current circumstances.  I think he is

 3 referring to all of UHG at that point.  At least that is

 4 the way I would read this.

 5     Q.   With that clarification, I will reask the

 6 question.  At the time you read 5265, did you know that

 7 Mr. Peterson believed that 40 percent attrition of

 8 United workforce was not unexpected?

 9     A.   I did not know that at the time that I

10 originally read this document that sue circulated with

11 those items in it.  I guess one other thing that I would

12 say is that talking about the turnover at a 70,000

13 employee level, which would be the UHG Company and all

14 of its employees is a very kind of gross number.  So

15 employee turnover is observed and managed internally

16 much more by functional area.

17     Q.   Do you agree with Ms. Berkel and Mr. Peterson

18 that a 40 percent turnover rate was not an unexpected

19 amount of turnover during this period?

20     A.   For the entire organization?

21     Q.   Sure.

22     A.   I don't know that I have the basis to agree or

23 disagree.  I am not really an expert on that topic.

24     Q.   Your testimony is that following the

25 acquisition turnover was higher at Cypress than
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 1 expected.  Was there some type of determination made

 2 before the close of acquisition of how much attrition

 3 could be expected?

 4     A.   I don't actually know if there was a specific

 5 assumption made about turnover.  I think the turnover

 6 observations that I talked with Operations executives

 7 about in February and March of 2006 were more related to

 8 their experience of where turnover levels should be in

 9 order to manage to appropriate levels of customer and

10 transactional service.

11     Q.   Was Mr. Peterson included in your conversations

12 with Operations leadership?

13     A.   No.

14     Q.   Do you know what the expected percentage of

15 turnover was prior to the acquisition?

16     A.   I don't remember what the historical turnover

17 levels -- I know that it is a very specific metric that

18 the Operations executives look at with and manage to for

19 the purpose of managing Customer service transaction.

20 So I know that over time it is something that they look

21 at on a review basis.  They may have communicated to me

22 what they expected verses what they were experiencing,

23 but I don't remember specifically.

24     Q.   Do you remember generally?

25     A.   No.  I just remember them saying it was higher
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 1 than expected and as a result we were having difficulty

 2 maintaining stability in our customer service levels.

 3     Q.   Do you remember how much higher, approximately?

 4     A.   I don't remember that.

 5     Q.   Independent of those conversations that you had

 6 with Operations leaders, do you know what the expected

 7 attrition rate was?

 8     A.   Not on a functional specific basis, no.

 9     Q.   What about on a general basis?

10     A.   I know that in our own -- in my own department

11 we expect extremely low turnover, so we expected in

12 single digits and somewhere below 5 percent.

13     Q.   Do you know for Transactions and Operations and

14 Customer Service, what that attrition rate expectation

15 was?

16     A.   No, I don't know on a functionally specific

17 basis.

18          MR. GEE:  I am going to hand out two packets.

19 The first one is a packet of statutes and regulations.

20 The next one is a set of previously marked exhibits.

21 BY MR. GEE:

22     Q.   The last time you were here we were discussing

23 SB 634 claims acknowledgment requirements.  Do you

24 remember that?

25     A.   I do.
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 1     Q.   And SB 634 added the claims acknowledgement

 2 statute, Section 10133.66(c) to the Insurance Code; is

 3 that right?  It is the second tab.

 4     A.   Your question is did SB46 add this to the

 5 Insurance Code?

 6     Q.   Yes.

 7     A.   Yes.

 8     Q.   The last time we reviewed Exhibit 684.  It is

 9 in the third packet I gave you.

10     A.   I remember looking at this document.  Do you

11 want to point me to a specific?

12     Q.   This is a Senate for Analysis for SB 634,

13 specifically turning to page 2 of 684, number six.  This

14 analysis states that this bill "requires insurers to

15 acknowledge receipt of a claim, in the same manner that

16 the claim was received, within 15 working days with the

17 date of receipt."

18          Do you remember reviewing that?

19     A.   That is correct, I remember reading that, yes.

20     Q.   Charleen Milburn was the legislative team

21 member responsible for tracking SB 634; right?

22     A.   That's correct.

23     Q.   You testified in the normal course Ms. Milburn

24 would have reviewed legislative counsel's floor

25 analyses, such as Exhibit 684, in performing her duties
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 1 of tracking legislation and advocating on behalf of the

 2 Company.  Do you recall that testimony?

 3     A.   Yes.

 4     Q.   In general when Ms. Milburn is tracking

 5 legislation and reviewing for analyses such as 684, does

 6 she maintain a file for the particular legislation she

 7 is tracking?

 8     A.   Do you mean like a file folder with documents

 9 in it?

10     Q.   Yes.

11     A.   I believe she does.  I am not sure she does for

12 every bill, but I know she does for some bills.

13     Q.   For the bills for which she does keep a file,

14 would a copy of the legislative history such as floor

15 analyses be included in this file?

16     A.   I'm not sure.  This would be available

17 electronically, so I am not sure if she would keep a

18 paper copy of it in the file.

19     Q.   Do you know if she had a file for SB 634?

20     A.   I don't know.

21     Q.   Do you know what else would be in that file

22 that she keeps for certain pieces of legislation?

23     A.   I would be speculating.

24     Q.   In general when Ms. Milburn completes her

25 duties of tracking legislation and the bill has been
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 1 enacted, PacifiCare moves on to preparing an

 2 implementation log or enactment log for that piece of

 3 legislation; is that right?

 4     A.   That's correct.

 5     Q.   At that point you said when the bill is passed

 6 and becomes law, the responsibility for managing the

 7 bill shifts from the government relations team, Ms.

 8 Milburn to the regulatory team; is that correct?

 9     A.   That's correct.

10     Q.   For SB 634, when that was enacted,

11 responsibility for the bill shifted from Ms. Milburn to

12 Mrs. Collier and Ms. Casey?

13     A.   Technical responsibilities for implementation

14 for all of the bills shifts to Jean Diaz, who is the

15 director.  My understanding in talking with Jean is that

16 Danny Collier was the regulatory team member who was

17 assigned management of SB 634.

18     Q.   Did Ms. Casey have any involvement in assisting

19 Ms. Collier?

20     A.   I think she was involved.  She was either a

21 claims staff member or a provider staff member.  I can't

22 remember which of the two.  She was clearly one of the

23 business team members identified to participate in the

24 implementation.

25     Q.   Do you know who else was involved?
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 1     A.   I know that there were other people who had

 2 action items with respect to that implementation.  I

 3 don't remember them right off the top of my head right

 4 now.

 5     Q.   Do you know if Ms. Norket was involved?

 6     A.   I think I remember seeing her name on the

 7 implementation log, but I don't recall what her level of

 8 involvement was.

 9     Q.   After that shift of responsibility from

10 government relations to the regulatory members, you

11 testified that Ms. Milburn was not involved in the

12 implementation process for SB 634.  Is that right?

13     A.   I think I said I don't recall specifically, but

14 I think that I said that she was available at the

15 initial implementation meeting to provide any feedback

16 necessary relevant to the history of the bill, the

17 sponsors, what the problem was that was trying to be

18 solved, that sort of thing.  So it is typical for her to

19 be involved at the initial meeting.  But in terms of

20 executing action items, that sort of thing, documenting

21 the project, she would not be involved in those

22 activities.

23     Q.   She was not involved in, for example, reviewing

24 the implementation log for SB 634; right?

25     A.   I don't know for a fact if she ever read that
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 1 document.  It would be unusual if she did.

 2     Q.   It is not the standard practice for Ms. Milburn

 3 to have reviewed the implementation log before finalized

 4 or in draft form?

 5     A.   That's correct, it is not standard practice.

 6     Q.   Back in 2006 it was not standard practice?

 7     A.   Correct.

 8     Q.   Is it standard practice today?

 9     A.   No.

10     Q.   You testified that in preparing these

11 implementation logs it would not be standard practice

12 for the regulatory team to review the legislative

13 history; is that right?

14     A.   I am not sure if I used that those exact words.

15 I think we were talking about floor analyses, and I am

16 not they would be focussed on the legislation that

17 passed.

18     Q.   Would they look at any other legislative

19 history?

20     A.   Only to the extent that Ms. Milburn might be

21 providing them with information about sponsors, the

22 problem that they were trying to solve, that sort of

23 thing.  They would get that kind of information.

24     Q.   If Ms. Milburn had kept a file on SB 634, would

25 that file be transferred to the regulatory team members?
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 1     A.   No.  That is not part of the normal practice.

 2     Q.   And currently that is not part of the practice?

 3     A.   That's correct.

 4     Q.   Turn, if you would, to in your packet three,

 5 5263.

 6     A.   I'm ready.

 7     Q.   You remembering discussing this Exhibit 5263 in

 8 your direct testimony?

 9     A.   Yes.

10     Q.   In this email chain, Susan Miller of the DMHC

11 says that there is no requirement in DMHC's

12 acknowledgment regulation, Section 1300.71(c) to

13 proactively send out acknowledgment letters of to

14 providers upon receipt; right?

15     A.   Shuntel included the regulations or I should

16 say Shuntel included the regulations in her email.

17 Susan doesn't reference that specifically, but that is

18 what she is saying, that there is no proactive

19 requirement to send out acknowledgment letters.

20     Q.   That statement Ms. Miller makes is in reference

21 to Section 1300.17(c); right?

22     A.   I would assume so.  It is in reference to

23 Shuntel's email.

24     Q.   Ms. Kerk's email at the top of the page says it

25 is good to have DMHC's position in writing since that



12403

 1 "has been our understanding from the beginning, the way

 2 ICE trained on it and how we audit delegated providers."

 3 You testified that ICE is a industry group of health

 4 plans capitated delegated providers, DMHC members,

 5 Medicaid, Medicare centers that has the purpose of

 6 developing aligned interpretations of federal and state

 7 regulations so that they can be consistently applied to

 8 providers and plans?

 9     A.   I am not sure if I said DMHC members.  It is

10 regulators that work for the DMHC and regulators that

11 work for the Center for Medicaid and Medicare Services.

12 So regulatory people from those two agencies.

13     Q.   Is PacifiCare part of ICE?

14     A.   Yes.

15     Q.   Do you know how ICE develops its interpretation

16 of regulations like the DMHC acknowledgment regulation?

17     A.   Generally, and this could vary based on the

18 complexity of the regulation, generally the ICE process

19 is to take a new regulation, discuss it among the

20 gathered members, including the health plan providers,

21 et cetera, and essentially talk through what it means

22 and come to an agreement on what it means.

23     Q.   And then once they come to an agreement on what

24 an agreement means, ICE also trains health plans and

25 providers about the correct interpretation of a law or
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 1 regulation?

 2     A.   They train providers and health plan staff in

 3 the application of the law.  So what it means to be

 4 compliant with the law, how delegated providers will be

 5 audited by plans that are subject to the law, those

 6 sorts of things.

 7     Q.   Is PacifiCare involved in ICE training, either

 8 as a trainer or trainee?

 9     A.   I don't think any of our staff have ever acted

10 as trainers through the ICE process.  They have

11 certainly participated in the documentation of training

12 materials, which is part of the interpreting the law

13 process that ICE goes through.

14     Q.   ICE publishes training materials; is that

15 right?

16     A.   I don't actually know if they publish them in

17 the sense that they are publicly available.  I believe

18 they document materials that they use in their training

19 process.

20     Q.   They hand those materials out in their training

21 sessions?

22     A.   Presumably so.  I have never attended one of

23 their training sessions, so I am not absolutely certain,

24 but I would assume that is true.

25     Q.   Have you ever seen a document produced by ICE?
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 1     A.   I have.

 2     Q.   Is it your testimony that PacifiCare relies

 3 upon the training that ICE provides in the ordinary

 4 course?

 5     A.   We rely on the training that ICE provides to

 6 the capitated delegated network.  So we separately

 7 communicate requirements and audit expectations to our

 8 provider groups.  But we are participant in ICE and see

 9 value in its activities, so to a certain extent we rely

10 on it, but not exclusively.

11     Q.   And you understood the email from Ms. Miller in

12 5263 to be an expression of DMHC's interpretation of the

13 acknowledgment regulation promulgated by DMHC; is that

14 right?

15     A.   Yes.

16     Q.   To your knowledge with regard to

17 Section 10133.66(c), CDI  has never taken the position

18 that PHLIC need not send -- affirmatively send --

19 acknowledgment letters, has it?

20     A.   I don't actually know.  Not to my knowledge,

21 but I don't know if they have taken that position

22 with -- I don't know if they have ever taken that

23 position with the history of the law.

24     Q.   But they have never taken that position with

25 PacifiCare have they, to your knowledge?
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 1     A.   Since this issue arose in the 2007 Market

 2 Conduct Exam, they have not taken that position.

 3     Q.   Ever?  Have they ever taken that position even

 4 before the Market Conduct Exam took place?

 5     A.   I don't know.

 6     Q.   In fact, you specifically asked CDI  whether

 7 the maintenance of PacifiCare's a web portal by itself

 8 was sufficient to satisfy the acknowledgment statute;

 9 right?

10     A.   You are talking about in the settlement

11 conversations that we had with CDI  in 2008?

12     Q.   No, I am talking about at any point.

13     A.   The only time I remember we had a conversation

14 like that with CDI would have been in those discussions.

15     Q.   The March 2008 discussion that you talked about

16 on direct?

17     A.   I think it was actually April.  I realize I

18 talked about a March 2008 conversation, but the one I am

19 thinking of about web portals is in April.

20          MR. GEE:  808, your Honor.

21          THE COURT:  808 is an email with a top date of

22 April 17th, 2008.

23          (Exhibit 808 marked for Identification.)

24          THE COURT:  That phone number on the top needs

25 to go; right?
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 1          MR. GEE:  Yes, your Honor.

 2          THE COURT:  On the second page, are these

 3 issues under personnel, are these relevant to your

 4 issues that you are asking about here.

 5          MR. GEE:  No, Your Honor.

 6          THE COURT:  Is there some way we can redact

 7 that portion of this?

 8          MR. GEE:  We don't need the second page at all.

 9 We can detach it completely.

10          MR. STRUMWASSER:  For record purposes, do you

11 want to make a note of "redacted"?

12          THE COURT:  I will do that.

13          MR. KENT:  There is also an issue about -- I

14 don't know where Mr. Gee is going with this document,

15 but some of these conversations were maybe linked to

16 settlement discussions.  And if the intent of Mr. Gee is

17 going to try to use them to prove liability, then we

18 would object to that as well.

19          MR. GEE:  We are not using that for that

20 purpose, and I am not sure what passages --

21          THE COURT:  Let's go off the record.

22          (Discussion held off the record.)

23          THE COURT:  We had a discussion off the record

24 on the extent to whether this document relates to or not

25 to settlement discussions.
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 1          Mr. Gee is going to ask a question under

 2 acknowledgment letters based on prior discussions that

 3 we have had about this issue.

 4          I am probably going to propose that we put this

 5 in an envelope.

 6          Go ahead, Mr. Gee.

 7 BY MR. GEE:

 8     Q.   Taking you back to the March 2008 meeting that

 9 you testified on direct, do you recall you or PacifiCare

10 representatives making a pitch to CDI  that PacifiCare's

11 web portal constituted sufficient acknowledgment

12 pursuant to 10133.66 C?

13          MR. KENT:  Argumentative.

14          THE COURT:  Overruled.

15          THE WITNESS:  We made a presentation to the

16 Department in that meeting regarding the methods

17 available for providers to confirm the receipt date of

18 claims.  One of which was the web portal and one of

19 which was the toll free number.

20          I don't recall us making a pitch.  I recall us

21 presenting this information and stating our position

22 that based on our review of the law and the requirements

23 that those methods constituted compliance with the law.

24          What I recall about a more in-depth

25 conversation with the Department on their perspective



12409

 1 occurred at a different meeting.

 2 BY MR. GEE:

 3     Q.   As of April 17th, 2008, CDI  had not agreed

 4 with PacifiCare's position that web portal constituted

 5 sufficient acknowledge pursuant to 10133.66 C, had it?

 6     A.   It hadn't communicated to us about any

 7 presentation that we had in that meeting.  In fact, the

 8 next conversation we had with them, which was, in fact,

 9 a success settlement discussion.

10     Q.   CDI  had never agreed with PacifiCare's

11 position that the web portal or the toll free number has

12 ever constituted acknowledgment under 101633.66(c), has

13 it?

14          THE COURT:  Overruled.

15          THE WITNESS:  I'm sorry, I need to ask for

16 direction.  Because now you are asking a question about

17 a different settlement conference.

18          THE COURT:  I don't think he is.

19 BY MR. GEE:

20     Q.   To your knowledge, has CDI  ever agreed with

21 PacifiCare's position that web portal access or the toll

22 free number constitutes sufficient acknowledgment?

23          MR. KENT:  Your Honor, the witness has shown

24 that she is a little reluctant about this.  She is not a

25 lawyer.  What I suggest is if we take a break now or
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 1 take lunch or pick this up after the noon recess?

 2          MR. GEE:  That's fine.

 3          MR. STRUMWASSER:  Before we break, your Honor,

 4 I have paper for you.

 5          Yesterday during discussion about the

 6 confidentiality issues, Mr. Velkei mentioned the Copley

 7 case.  We have here a copy of the case and a brief

 8 discussion.

 9          THE COURT:  If you have time to do this while I

10 am gone, and you can email your response to the group.

11 I am hoping to have an order, or something, by the 18th

12 when we return so that we can put this to rest.   That

13 was my plan.  I was going to express that to you when we

14 got back from lunch.

15          MR. STRUMWASSER:  Did your Honor contemplate

16 circulating for comment first or did you want to just do

17 it?

18          THE COURT:  I am not sure yet where it is going

19 to go, so I don't know the answer to that.  I will

20 certainly consider that as a possibility if that is

21 something -- if that is the direction it goes in.

22          MR. STRUMWASSER:  Your Honor, I have inquired

23 of the client, and I have not yet gotten back all the

24 information, but I expect to have something in the next

25 day or two.
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 1          THE COURT:  Off the record.

 2          MR. KENT:  One of the things we had done just

 3 before the break is to talk about Exhibit 808.

 4          THE COURT:  I put it in an envelope.

 5          MR. KENT:  During the noon hour we confirmed

 6 that several of the statements on the top part of that

 7 exhibit on the first page only came from settlement

 8 discussions.  So our position is that it is confidential

 9 and there shouldn't be any questioning about it.

10          Then on the larger picture, there were

11 settlement discussions in asking that this witness or

12 other witnesses about the substance of those

13 conversations.

14          When Ms. Monk was here before on direct

15 examination I asked her a series of discrete questions

16 about a March, 18th, 2008 meeting for the sole

17 purpose -- expressed purpose of refuting CDI's

18 allegations.  I believe it is in the Third Supplemental

19 Accusation where CDI  has said in essence that

20 PacifiCare lied about some issues around the

21 acknowledgment -- claims acknowledgment issue.  That

22 they were shocked and amazed to only find out the true

23 facts when Ms. Berkel was testifying earlier this year

24 in this case.

25          We are put in the rather untenable and,
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 1 frankly, unfair position of having a pleading which is a

 2 accusing us of misrepresentations where the only

 3 evidence -- or the evidence that we have that

 4 unequivocally and directly refutes that took place in a

 5 settlement meeting.

 6          We did not offer Ms. Monk's testimony to prove

 7 liability or disapprove liability.  It was solely for

 8 the purpose -- other than an issue of liability -- to

 9 show that the question or the truth around these

10 accusations -- these meritless accusations -- about

11 misrepresentation.

12          So in a more general sense we feel that we have

13 been put in a very unfair position that we have been

14 accused of misrepresentations that we -- I don't know if

15 this was knowing on CDI's part, but putting us in a

16 position that the only way we can refute those very

17 serious accusations is to dip into these conversations

18 that took place in a settlement type of meeting.  But

19 now that we have to defend ourselves, now we are being

20 faced with the specter of all kinds of questions being

21 asked about the substance of settlement negotiations.

22          MR. GEE:  Look, this March 2008 meeting we

23 think is fair game now.  Your Honor specifically warned

24 Mr. Kent on the record that if she goes ahead and

25 testifies about it, she is waiving the settlement
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 1 communication privilege.

 2          They can't have it both ways where they

 3 cherrypick what they want in settlement communications

 4 to come out in this hearing and what they don't want.

 5          In that March 2008 meeting she testified

 6 extensively about a written and oral presentation that

 7 was given.  Testified about who was there, what was

 8 discussed.  We have a right to ask her about that.

 9          As to Mr. Kent's  first point, Exhibit 808, I

10 think we already did establish on the record before

11 lunch that PacifiCare's claim of acknowledgment by web

12 portal did come in through the -- at that March 2008

13 meeting that we believe is now fair game.

14          MR. KENT:  Let me be absolutely clear.  If Mr.

15 Gee wants to ask questions about what Ms. Monk has

16 testified at that one meeting, he can go at it.  He can

17 cross-examine her -- I won't say as long as he wants

18 because that leads to other consequences.  But the fact

19 of that matter is, there is no waiver here.  And the

20 issue came up the first time, there is no waiver.

21          The issue is about confidentiality of certain

22 settlement communications that they can't be used by

23 your adversary to prove liability.  And that's my point.

24 We have not done that and assiduously stayed away from

25 that.  We offered that testimony for a very limited
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 1 purpose, and that's where we are on this record.  We are

 2 willing to live by that and Ms. Monk will answer

 3 questions that are appropriate.

 4          THE COURT:  I will assume you will object and I

 5 will have to rule on it.

 6          I understand your positions.

 7 BY MR. GEE:

 8     Q.   Good afternoon, Ms. Monk.

 9     A.   Good afternoon.

10     Q.   Before the break you had testified that at that

11 March 2008 meeting with CDI, PHLIC presented what it

12 believed were alternative forms of acknowledgment.  One

13 being the web portal and the other being the phone

14 number.  Do you remember that?

15     A.   I remember testifying that PHLIC made a written

16 and oral presentation regarding its specific activities

17 with respect to acknowledgement, all the forms of

18 acknowledgment that we were engaged in and specifically

19 the time periods in which we were engaged in it,

20 including distinguishing between members acknowledgment

21 and provider acknowledgment.

22     Q.   And part of that presentation included that

23 explaining to CDI that PacifiCare complied with

24 110133.66(c) by having a website available; right?

25     A.   The information wasn't presented that way in
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 1 the presentation.  It went over all of the ways it was

 2 applied and showed when those ways were in effect.  So

 3 there was never a representation made that we were

 4 exclusively reliant on a web portal.

 5     Q.   There was no representation by PacifiCare made

 6 that it was compliant with 10133.66(c) because they

 7 maintained a web portal; is that your testimony?

 8     A.   Not exclusively.  So we did not exclusively

 9 rely on a web portal for our position that we were

10 compliant under the law.

11     Q.   You presented to CDI  the alternative forms of

12 acknowledgment, one being the web portal, one being the

13 phone number.  Were there other forms of acknowledgment?

14     A.   Electronic, by EDI.

15     Q.   So those three.  Were there any other?

16     A.   We also talked about member acknowledgment,

17 which would be a letter.

18     Q.   Let's start with just provider acknowledgment

19 right now.  The three alternative forms of

20 acknowledgment that you have testified are the web

21 portal, the phone number and EDI claims right?  EDI, the

22 electronic acknowledgment?

23     A.   Yes.

24     Q.   Those are the three forms?

25     A.   We did present information on those.  We also
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 1 presented information about when we started sending

 2 provider letters at the request of CDI , so we also

 3 discussed that.

 4     Q.   Let's start with the three forms of

 5 acknowledgment.  Those are alternatives to sending

 6 acknowledgment letters; right?

 7     A.   They were all forms of acknowledgment.

 8     Q.   And it was PacifiCare's representation that

 9 those three alternative forms of acknowledgment

10 constituted -- meant that PacifiCare was in compliance

11 with 10133.66(c); right?

12     A.   I'm not sure if that is right.  You weren't

13 saying that you had to do all three.  We were presenting

14 information about how a body of claims had been either

15 electronically acknowledged or we were prepared to

16 provide appropriate acknowledgement information during

17 the time in question.  So you are making -- I am

18 concerned about your statement, if you do these three

19 things, you said you were compliant.  That is not how we

20 presented the information.

21     Q.   I must have misspoke.  PacifiCare maintains

22 three forms of acknowledgment.  And it wasn't

23 PacifiCare's intention that all three had needed  to be

24 done, but given that PacifiCare had these three forms of

25 acknowledgment, PacifiCare was in compliance with
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 1 10133.66(c) during the relevant time period?

 2     A.   Yes, that's correct.

 3     Q.   That was the representation that PacifiCare

 4 made at the March '08 meeting?

 5     A.   Yes.

 6     Q.   And either at that meeting or after, CDI

 7 has -- to your knowledge never agreed with PacifiCare's

 8 representation that those three forms, alternative forms

 9 of acknowledgment constitute compliance with

10 10133.66(c); right?

11          MR. KENT:  Objection.  Calls for the contents

12 of confidential communications during the settlement.

13          (Question read.)

14          THE COURT:  So except at settlement conference.

15          MR. GEE:  I am not sure how CDI's

16 representation of its position would be a settlement

17 communication being offered to prove liability.  This is

18 a statement of our position.

19          THE COURT:  Let's find out first if there is

20 anything outside of that.  I assume that CDI  never did

21 agree with that.  Right?  Is there a situation in which

22 CDI agreed that your position was correct?

23          THE WITNESS:  Do you mean in the context of a

24 settlement conversation?

25          THE COURT:  Any context.
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 1          MR. KENT:  Well, this is the problem.  There

 2 are settlement communications that had that -- as I

 3 understand that was the substance of the communication.

 4          MR. GEE:  But that communication is not being

 5 offered right now to prove liability.  That is CDI's

 6 position.  We are not offering that to prove liability.

 7          MR. KENT:  My concern is allowing this witness

 8 to talk about the substance of settlement negotiations

 9 will be used later as a sword against us.

10          THE COURT:  Except for the one conversation in

11 that particular meeting that we have been discussing and

12 not any other settlement conversations, I will allow the

13 question.

14 BY MR. GEE:

15     Q.   At that March 2008 meeting or after, by the

16 after I am excluding any settlement communications, has

17 CDI, to your knowledge, ever agreed with PacifiCare's

18 contention that it was compliant with 10133.66(c)

19 through these three alternative forms of acknowledgment?

20     A.   So outside of settlement conversations, I

21 believe that the CDI  has agreed that the EDI

22 acknowledgment does represent compliant acknowledgment

23 on electronically submitted claims.  So that is one of

24 the three that you are speaking about, so yes, they have

25 agreed with that one.  To my knowledge, again, outside
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 1 of settlement conversations, the CDI -- no, they never

 2 agreed, never took a position on the other two forms.

 3 The telephone number and the web portal prior to

 4 their -- this dispute.

 5     Q.   I apologize.  I am having a problem formulating

 6 my sentences.  The question actually was, has CDI ever

 7 agreed that those three alternative forms of

 8 acknowledgment together constitute compliance with the

 9 acknowledgment statute for the time period that

10 PacifiCare was saying that it was compliant for.

11     A.   I'm coming fused by your question.

12     Q.   For paper claims, to your knowledge, has CDI

13 ever agreed with PacifiCare's contention that the web

14 portal or the phone number, collectively or individually

15 were sufficient to comply with 10133.66(c)?  That is

16 excluding settlement communications other than the

17 March 2008 one.

18     A.   So excluding settlement discussions other than

19 the March 18th meeting?

20     Q.   Other than the March 18th.

21     A.   No, I am not aware that the Department ever

22 took a position on this issue prior to our dispute.

23     Q.   Turn back to Exhibit 5263, at the top of the

24 email, Ms. Kerk says that it has been since the

25 beginning that wasn't required to proactively send out
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 1 acknowledgment letters.  Do you see that?

 2     A.   I do see that.

 3     Q.   Is it your contention that after the DMHC

 4 acknowledgment regulation was promulgated that it was

 5 widely under at PacifiCare the DMHC did not require

 6 affirmatively sending out acknowledgment letters?

 7     A.   Yes, it was well understood.  I don't know what

 8 you mean by widely.  It was well understood by the

 9 people responsible for implementation of the law and the

10 claims process what the DMHC's intention was.  Because

11 as I previously talked about, we had quite a lot of

12 specific interaction on that issue with the Department

13 during the promulgation process.

14     Q.   It was understood within the regulatory

15 department, your unit, that that was the DMHC's

16 interpretation; right?

17     A.   It was understood by the people who were

18 involved in the regulatory promulgation and

19 implementation, yes.

20     Q.   But after SB 634 became effective, there was no

21 such general understanding at PacifiCare that section

22 10133.66.(c) didn't require PacifiCare to affirmatively

23 send acknowledgment letters out; right?

24     A.   I don't think I agree with that statement.

25 Because as I have talked about before, when we
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 1 implemented SB 634, the person responsible on the

 2 regulatory team for the actual project management of SB

 3 634 made a mistake in transcribing the language into the

 4 implementation log and people improperly relied on that

 5 wrongly transcribed language.

 6          So I think that if you were to say there was a

 7 general understanding and it was broadly communicated to

 8 those who were responsible for managing the

 9 acknowledgment procedures through the customer service

10 system, through the phone system, et cetera, that they

11 may well have had asked questions and said, gee, this is

12 different, is that right and gone back and looked at the

13 language.

14          I think what I testified to before the rather

15 narrow group of people that were responsible for the

16 specific activities of implementing SB 634 got it wrong.

17     Q.   And right or wrong there was a general

18 understanding at PacifiCare, was there not, that Section

19 10133.66(c) could not be satisfied by web portal access

20 or phone number; is that right?

21     A.   No, I don't think that is right.  I am not sure

22 what you mean by general understanding.

23     Q.   After SB 634 was enacted, was it your

24 understanding that claims acknowledge statute could be

25 satisfied by web portal or phone number?
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 1     A.   I don't recall reading the language immediately

 2 after the statute was enacted.  In fact, I didn't really

 3 focus on the language until early 2008.    Had I read I

 4 read that language I think that, yes, I would have

 5 understood that it could be satisfied by web portal of

 6 telephone acknowledgement.

 7     Q.   At anytime from the point at which SB 634 was

 8 enacted until early 2008, did you have the specific

 9 understanding in your mind that Section 10133.66(c)

10 could be satisfied by a web portal or phone number?

11     A.   I don't think I ever read the language.  Had I

12 read the language, I would have understood that it could

13 be satisfied by telephone.

14     Q.   So the answer is no?

15     A.   I hadn't read the language.

16     Q.   The answer is no, you didn't have a specific

17 understanding in your mind.

18          MR. KENT:  That wasn't the question.

19 BY MR. GEE:

20     Q.   At any point between the time SB 634 was

21 enacted until early 2008 did you have a specific

22 understanding in your mind that section 10133.66(c)

23 could be satisfied by a web portal or phone number?

24          MR. KENT:  Asked and answered.

25          THE COURT:  Overruled.
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 1          THE WITNESS:  No, because I had not read the

 2 language.

 3 BY MR. GEE:

 4     Q.   Thank you.  In fact, in 2007 isn't it the case

 5 that there was widespread belief at PacifiCare that

 6 acknowledgment letters were, in fact, required by

 7 10133.66(c)?

 8     A.   No, I don't think that is the case.  You are

 9 using the word "widespread."  As I have talked before,

10 there were a limited number of employees that looked at

11 an incorrectly transcribed portion of the language and

12 interpreted it to mean that.  Subsequently communicated

13 with Operations staff about what are we doing about this

14 now and received this information, the incorrect

15 information, that we were, in fact, sending letters.

16          So the understanding that the acknowledgment

17 process was largely being accomplished through the

18 telephone system.  They never talked to the people who

19 were doing that.

20          So there was a group of employees who looked at

21 the language of the legislation wrong, communicated with

22 Operations team members who gave them also incorrect

23 information about what the Company's current practices

24 were.

25     Q.   Can you name any individual who before
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 1 February 2008 had the understanding that 10133.66(c)

 2 could be satisfied by a web portal or telephone number?

 3     A.   No, I can't, but I can name a number of

 4 individuals who understood that we were acknowledging

 5 claims via using our telephone mechanism.  And if they

 6 had been given the opportunity to compare the language

 7 of the two statutes that we have talked about here, that

 8 they would have assumed that they were in compliance.

 9     Q.   Let me pass out this next packet.  Let's start

10 on 117.  Directing your attention to 409.

11     A.   I am to that page.

12     Q.   We have the Company response at the bottom.  Do

13 you see that?  "The Company respectfully disagrees that

14 it has violated CIC 10133.66(c) for 1,125,707 paid

15 claims but agrees it has for 81,270 claims."  We have a

16 parenthetical, and then, "The Company agrees that it is

17 required to send an acknowledgment letter for claims

18 received, if the claim is not otherwise acknowledged by

19 payment and/or issuance of an EOB within 15 calendar

20 days."

21          Do you see that?

22     A.   I do see that.

23     Q.   Then we have the same language in 118, I

24 believe it is on the last page, 3427, about a third of

25 the way, "The Company respectfully disagrees," do you
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 1 see that?

 2     A.   I do see that.

 3     Q.   So 117 and 118 do reflect that acknowledgment

 4 letters are required by 10133.66(c)?

 5     A.   I don't think that is right.  I think these

 6 reflect the staff who prepared this letter and the

 7 person who signed it, Ms. Berkel, their understanding as

 8 communicated by the CDI  personnel in that moment in

 9 time.

10          So the discussions and exchanges that they had

11 had with the CDI  personnel through the Market Conduct

12 Exam process led them to believe that the Department was

13 asserting that it was legally required that letters be

14 sent.  They didn't go back and read the language at this

15 point.  They relied on the Department representation.

16          The distinction I am making is they relied on

17 the Department's interpretation of the law which upon

18 subsequent review the Company believes is wrong.

19     Q.   Whatever the basis for the drafters of this

20 language is, this 117 and 118 reflects the understanding

21 that acknowledgment letters are required, do they not?

22     A.   They do reflect.  That is correct.  They do

23 reflect that understanding.  But I think that

24 understanding was based upon communications that this

25 small group of staff had with the CDI exam personnel
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 1 during the Market Conduct Exam.  So I don't think it was

 2 beginning back in the beginning of January 2006

 3 understanding.

 4     Q.   Do you know when they had these communications

 5 with CDI  staff?

 6     A.   I believe that they occurred on multiple

 7 occasions during the Market Conduct Exam process.  So it

 8 would have been the September, October, November,

 9 timeframe of 2007.

10     Q.   Turn, if you would, to Exhibit 113.  Does 113

11 also reflect PacifiCare's understanding that

12 acknowledgement letters are required by 10133.66(c)?

13     A.   Could you repeat your question.

14     Q.   Sure.  Does Exhibit 113 reflect the

15 understanding that acknowledgement letters are required

16 by 10133.66(c)?

17     A.   I'm not sure that it does reflect that.  I

18 think it does reflect the Company's wrong understanding

19 at the time that we were issuing acknowledgement

20 letters.   I am not sure that it is reflecting that it

21 is required, but in response to this question, the

22 Company went and researched this and again got incorrect

23 information based on member letters being sent that we

24 were, in fact, sending hard copy letters.

25
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 1     Q.   The referral says  provide a description of the

 2 measures taken with CIC Section 10133.66(c) and then it

 3 goes on to quote that section; right?

 4     A.   I see that.

 5     Q.   Company's response pertains only to

 6 acknowledgement letters; is that right?

 7     A.   That's correct.

 8     Q.   The signature on the second page, that is Mr.

 9 Valenzuela's; is that right?

10     A.   Yes.

11     Q.   He is in your regulatory team?

12     A.   He is.

13     Q.   Take a look at Exhibit 156.  Do you recognize

14 this email?

15     A.   I don't know that I remember this specific one.

16 I certainly recognize the form of this email.  Jose

17 sends these routinely about open market conduct exams.

18     Q.   The top email on the first page, Mr. Valenzuela

19 is forwarding to you and many others CDI's November 2007

20 version of the Market Conduct Report; right?

21     A.   Yes, he is forwarding the Draft Reports.

22     Q.   And those Draft Reports cited PacifiCare for

23 violations of the statute; right?

24     A.   The 2007 Report did.  He is forwarding the 2006

25 one at the same time.
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 1     Q.   Thank you for that clarification.

 2          To your knowledge, did anyone on this

 3 distribution respond to Mr. Valenzuela by saying the

 4 acknowledgment statute didn't require PacifiCare to

 5 affirmatively send acknowledgement letters?

 6     A.   Not to my knowledge.

 7     Q.   To your knowledge did anyone on this

 8 distribution say to the effect, hey, Jose, we have a web

 9 portal and a phone number that satisfies the statute?

10     A.   Not as a result of this email.  I think we have

11 talked before that subsequent to the response to the

12 Final Report that that realization did come to the for

13 when Jane Knous made the observations.

14     Q.   You are referring to the February 2008

15 discovery by Ms. Knous?

16     A.   That's right.

17     Q.   And you testified that you first read the OSC

18 in early 2008; right?

19     A.   I think I first read the OSC the day it was

20 issued.

21     Q.   The end of January 2008?

22     A.   January 25th, correct.

23     Q.   When you read the OSC at the end of

24 January 2008 did you understand acknowledgement letters

25 were required by 10133.66(c)?
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 1     A.   I hadn't read the language, so no, I didn't

 2 have that understanding.

 3     Q.   You said that once you and Ms. Knous did a side

 4 by side comparison of the DMHC regulation and the CDI

 5 statute, it became clear to you that they should be

 6 interpreted the same.  Is that your testimony?

 7     A.   I don't think that is exactly what I said.  It

 8 was a little bit more involved than that.  Jane is the

 9 one who first said what are we doing on the HMO side.

10 Are we required to do this on the HMO side.  She went in

11 and investigated really more from the perspective of we

12 were missing is something from the HMO side.  She is the

13 one that finally pulled out the language of the law and

14 compared it to the language on the CDI side and said,

15 wow, these are exactly the same, and why aren't the

16 acknowledgment activities that we are engaged in on the

17 HMO sufficient.

18          That is in part why Shuntel confirmed with the

19 DMHC that the acknowledgment mechanisms that we had in

20 place at the time were, in fact, sufficient in the

21 DMHC's interpretation of the law.

22          So once Jane had done that research and pointed

23 that out, others of us looked at that language, and

24 said, yeah, this is exactly alike.  And that is the

25 point at which I started to say, hey, I remember this
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 1 discussion with the DMHC.  I remember how this language

 2 got developed and that affirmative acknowledgment was

 3 something that was specifically expressed concerns about

 4 and that was changed, and that is how this language came

 5 into being.  And subsequently looked at SB 634 and

 6 determined that it was specifically intended to be

 7 modeled under DMHC regulations.

 8     Q.   When SB 634 was enacted, you did not have

 9 similar conversations with CDI about its interpretation

10 of the acknowledgment statute, did you?

11     A.   No, because the CDI did not promulgate

12 regulations or in any way indicate an interpretation

13 different than the language of the law.

14     Q.   So Ms. Monk, is it your testimony that you

15 relied upon your communications with the DMHC regarding

16 the DMHC's interpretation of the acknowledgment

17 regulation?

18          MR. KENT:  Objection.  Vague as to time.

19          MR. GEE:  In this time period in February of

20 '08.

21          THE WITNESS:  Is your question that in February

22 of '08 we were relying on our communications with the

23 DMHC during the regulatory promulgation process to --

24 BY MR. GEE:

25     Q.   Sure, sure.  You had said that when you did the
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 1 side by side comparison, then you recalled having these

 2 communications the DMHC.  Do you recall that testimony?

 3     A.   I do.

 4     Q.   I am wondering is it your testimony that you

 5 relied upon those communications with the DMHC regarding

 6 the DMHC's interpretation of the DMHC acknowledgement?

 7     A.   Yes, but also the language that the DMHC

 8 adopted as a product of those communications, but we

 9 understood because of all those communications what the

10 Department meant by that language very explicitly.

11     Q.   By "Department" in that sentence you meant

12 Department of Managed Health Care; correct?

13     A.   Correct.

14     Q.   Then I asked you if you had similar

15 communications with CDI when SB 634 was enacted?

16     A.   I said no, because they did not promulgate

17 regulations, other than the plain reading of the

18 language, which was identical to the DMHC's regulatory

19 language.  So their statute adopted the DMHC's heavily

20 interpreted, and through the regulatory promulgation

21 process having taken all the feedback from constituents,

22 et cetera, the SB 634 says we are modeling this after

23 the DMHC regulation and, in fact, adopts that exact same

24 language.

25     Q.   So because you believe the language between the
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 1 DMHC acknowledgement regulation and the CDI

 2 acknowledgment statute were similar, you were relying

 3 upon your communication with DMHC regarding the

 4 acknowledgment regulation in interpreting the CDI

 5 statute; is that your testimony?

 6          MR. KENT:  Asked and answered.

 7          THE COURT:  Sustained.

 8          MR. GEE:  No, I'm asking if she relied on her

 9 communications with the DMHC about the DMHC regulation

10 in interpreting the CDI  statute, Section 10133.66(c).

11          THE COURT:  She said she did.

12          MR. GEE:  No, she said that as to the DMHC

13 acknowledgment regulation.

14          THE COURT:  I'm sorry, you lost me.

15          MR. GEE:  It is my fault.  Let me try and

16 rephrase.

17 BY MR. GEE:

18     Q.   In PacifiCare's interpretation of 10133.66(c),

19 were you relying upon your communications with the DMHC

20 in interpreting the 10133.66(c)?

21     A.   In part, yes.  I say in part because SB 634

22 actually expressly says in the legislative intent

23 language that it is modeling itself after the DMHC

24 regulations.  So we are relying on the language in SB

25 634 itself in addition to our prior discussions with the
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 1 Department given that that is what the bill was

 2 referring to.

 3     Q.   Prior to our discussion with the Department,

 4 that is DMHC?

 5     A.   Correct.

 6     Q.   Sitting here today is it your testimony that

 7 there is not a question in your mind that the DMHC

 8 acknowledgment regulation and the CDI acknowledgment

 9 statute require the same things?

10     A.   The DMHC knowledge recollection and the CDI

11 acknowledgment statute require the same things; is that

12 your question?

13     Q.   Yes, I am asking if there is a question in your

14 mind?

15     A.   No.

16     Q.     February of 2008 shortly after Ms. Knous'

17 discovery, did you ever hear anyone at PacifiCare or

18 United express disagreement with her interpretation of

19 10133.66(c)?

20     A.   I don't remember.  We had a lot of

21 conversations about the language and its interpretation

22 and the communications from the CDI, et cetera.  So I

23 really don't remember if anybody expressed disagreement

24 or not.

25     Q.   Do you know if there was any effort by you or
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 1 anyone at PacifiCare or United to determine whether

 2 other health insurance companies send acknowledgement

 3 letters to comply with 10133.66(c)?

 4     A.   No.

 5          MR. GEE:  Our next in order, your Honor, is it

 6 809.

 7          THE COURT:  Correct.  809 is an email chain

 8 with a top date of February 26, 2008.

 9          (Exhibit 809 marked for Identification.)

10 BY MR. GEE:

11     Q.   Do you recognize this email?

12     A.   I don't.

13     Q.   How about the attachment?

14     A.   I don't recognize this attachment either.

15     Q.   Does the attachment appear to be something

16 similar to an implementation log or a derivative of an

17 implementation log?

18     A.   Not really, because it looks like it is

19 comparing attributes of different laws.

20     Q.   Is this attachment something that would be

21 produced by someone in your unit?

22     A.   I don't know.  I really don't recognize the

23 attachment and I don't offhand recognize what its

24 purpose was for.

25     Q.   This email string starts on the bottom of the
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 1 first page from Leanne Ripperberger; am I correct?

 2     A.   Yes.

 3     Q.   Ms. Ripperberger is in Government Affairs?

 4     A.   She is in Regulatory Affairs.

 5     Q.   She reports to Ms. Milburn?

 6     A.   No, she does not report to Ms. Milburn.

 7     Q.   Did she report to Ms. Milburn in February 2008?

 8     A.   I don't remember.  She did in the past, but she

 9 doesn't now.

10     Q.   Whom does she report to now?

11     A.   Me.

12     Q.   Ms. Ripperberger is writing to Anne Eowan?

13     A.   Yes, that is right.

14     Q.   Ms. Eowan, she appears to work for the

15 Association of California Life and Health Insurance

16 Company.

17     A.   That's right.

18     Q.   Are you familiar with that organization?

19     A.   I am.

20     Q.   It is the main lobbying organization for

21 California medical insurance; right?

22     A.   I think they refer to themselves as a trade

23 association.  One of the functions they perform they

24 perform is lobbying.

25     Q.   PacifiCare is a member, is it not?
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 1     A.   Yes, PHLIC is.

 2     Q.   On 2648 under questions, Ms. Ripperberger is

 3 asking Ms. Eowan whether insurance carriers are sending

 4 acknowledgement letters to be compliant with Section

 5 10133.66(c).  Do you see that?

 6     A.   I do see that.

 7     Q.   And question three, Ms. Ripperberger explains

 8 that the DMHC has provided a more liberal interpretation

 9 that doesn't require sending form acknowledgement

10 letters; right?

11     A.   I can see that.

12     Q.   But she says that they believe that that

13 interpretation was the result of negotiations between

14 ICE and DMHC; is that right?

15     A.   I see where she has written that.

16     Q.   Is that consistent with your understanding that

17 the DMHC's interpretation of the acknowledgement

18 regulation was a result of negotiation between ICE and

19 DMHC?

20     A.   No.  I don't think ICE was involved with the

21 DMHC in negotiations at that time.  I think what I

22 previously talked about is that PacifiCare was directly

23 involved in those negotiations.  I, in fact, was

24 directly involved in those negotiations along with a

25 number of other health plans, the California Association
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 1 of Health Plans, the California Health Care Association,

 2 the CMA, a variety of constituent organizations.  I

 3 don't think ICE was one of them, though.

 4     Q.   Back on the first page Ms. Eowan responds that

 5 she personally knows of two carriers that send notices

 6 that a claim has been received within 15 days to both

 7 the provider and the member; right?

 8     A.   Can you repeat your question?

 9     Q.   Sure.  Ms. Eowan responds on the first page

10 that she personally knows of two insurance carriers that

11 send notices that a claim has been received to both the

12 provider and the insured; right?

13          MR. KENT:  Objection.  No foundation.  It is

14 hearsay.

15          THE COURT:  Overruled.  I am not sure what you

16 want her to do.  That is what it says.

17          MR. GEE:  It is preliminary.

18          THE WITNESS:  I can see that she is making

19 observations about two different carriers on her

20 experience and her son's personal experience.

21 BY MR. GEE:

22     Q.   Then Ms. Ripperberger forwards this email

23 string to Ms. D'ambrosio and Mr. Valenzuela and attaches

24 a grid that she says was used in PacifiCare's internal

25 implementation.
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 1     A.   She said here that she thinks this grid was

 2 used in our internal implementation process.

 3     Q.   Turn to that grid starting on 2649.  You

 4 previously said this is a comparison of some statutes.

 5 and the statutes it is comparing are SB 634 and AB 1455;

 6 right?

 7     A.   Well, there are two other columns here.  One

 8 labeled AB 367 and one Fair Claims, each of which also

 9 have some populated cells.  So it looks to me like all

10 four of those things are being compared.  And I am

11 surmising that because I really don't know what the

12 purpose was, why this was prepared.

13     Q.   Turn, if you would, to 2651.  The last row on

14 this page under SB 634, you understand that to be

15 referring to PacifiCare's interpretation of the claims

16 acknowledgment statute added by SB 634?

17     A.   So I am not sure.  This is the same -- it is

18 actually a slightly modified version of the same

19 incorrect language that was implemented into previous

20 implementation logs that we have seen.

21          It looks to me that it was clipped from that

22 and perhaps slightly edited.  You ask if this is

23 PacifiCare's interpretation of this.  I'm not sure why

24 this document was put together, who the source of the

25 information is, but it looks like they relied on one of
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 1 those implementation logs to clip this language from,

 2 which this wouldn't be our interpretation because this

 3 language isn't even complete.

 4     Q.   Under the column AB1455, that same row, does

 5 that appear to be PacifiCare's interpretation of the

 6 DMHC acknowledgment statute and regulation?

 7     A.   It does appear to be.  It is also not complete.

 8 It doesn't make reference to the electronic data

 9 interchange acknowledgment of claims, et cetera.  But

10 insofar as what is here, it appears to be correct.

11     Q.   The date of this?

12          THE COURT:  Except for the typo.

13          THE WITNESS:  Right.

14 BY MR. GEE:

15     Q.   The date of this attachment, this grid, appears

16 to be 12/5/05.  I am looking at the bottom left-hand

17 corner of each of the pages.

18     A.   I see that.  I was a little bit confused

19 because some of the language refers to other dates and

20 the actual language of the grid, but I don't have any

21 reason to believe that that 12/5/05 date is incorrect.

22 I just don't know.

23     Q.   Around this time, from the time of the email,

24 the end of February '08, did Ms. D'ambrosio, Mr.

25 Valenzuela, Ms. Ripperberger or anyone in your
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 1 regulatory team come to you and say, we spoke with the

 2 Association of California Life and Health Insurance

 3 Companies and they say there were at least two other

 4 insurance carriers that send acknowledgment letters to

 5 be compliant with 10133.66(c)?

 6          MR. KENT:  Misstates the prior testimony.  No

 7 foundation.

 8          THE COURT:  If you know.

 9          THE WITNESS:  I don't remember.

10 BY MR. GEE:

11          MR. GEE:  810, your Honor.

12          THE COURT:  810 is an email chain with a top

13 date of February 24, 2008.

14          (Exhibit 810 marked for Identification.)

15          THE COURT:  The prior one, 809, has a time of

16 5:58 a.m. and this new one has a time of 2:50 p.m.

17 BY MR. GEE:

18     Q.   So the bottom email on 810 appears to be the

19 same that we saw in the previous exhibit, 809, but the

20 top email from Ms. Ripperberger is new; right?

21     A.   I guess I would say that the bottom email is

22 from Judy to Leanne Ripperberger, and this email is from

23 Leanne to Anne Eowan.   It looks like she might have

24 clipped Judy's text, but I didn't look to see if they

25 were exactly like.  But I can see that this top email is
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 1 different than what we have looked at before.

 2     Q.   And Ms. Ripperberger asks Ms. D'ambrosio if she

 3 checked with Jean and how we interpreted SB 634.  Do you

 4 see that?

 5     A.   I do.

 6     Q.   Do you recall around this time, the end of

 7 February of '08, anyone telling you that PacifiCare's

 8 implementation logs SB 634 required the company to

 9 acknowledge claims in the same manner received?

10     A.   I don't recall that.

11     Q.   Do you recall in February of '08 on your own

12 looking at PacifiCare's implementation log for SB 634?

13     A.   I don't.

14     Q.   The second paragraph, I am also reviewing

15 legislative history to see if anything else.  Do you see

16 that?

17     A.   That is correct, I do see that.

18     Q.   Do you recall anyone around this time telling

19 you the substance of the legislative history for SB 634?

20     A.   I don't recall.

21     Q.   Do you recall on your own looking at the

22 legislative history for SB 634?

23     A.   I don't recall looking at the legislative

24 history.  I recall looking at the bill after Jane had

25 observed that the language of the CDI statute and the
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 1 CDI  regulation were virtually identical.  And seeing

 2 that the intent of the language in SB 634, that SB 634

 3 was intended to model itself after the DMHC regulation.

 4     Q.   Let's go back to Exhibit 113 in packet 4.  You

 5 testified before that this is a referral that CDI  sent

 6 to PacifiCare during the 2007 Market Conduct Exam.  Do

 7 you have that understanding?

 8     A.   That is what I understand it to be, yes.

 9     Q.   Do you understand company responses to

10 referrals such as these to -- the substance of the

11 response, do you understand that to be representations

12 of fact?

13     A.   Yes.  I think when we responding  to a

14 referral, we a re trying to provide correct factual

15 responses.

16     Q.   They are facts capable of being correct or

17 incorrect right?

18     A.   That's correct.

19     Q.   The Company Response in 113 was incorrect;

20 right?

21     A.   That's my understanding.

22     Q.   CDI's referral was questioning about

23 PacifiCare's practices with respect to provider

24 acknowledgment; right?

25     A.   That's correct.
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 1     Q.   And PacifiCare's response pertained only to

 2 acknowledgement letters to members; right?

 3     A.   So, yes, you are right.  It does describe the

 4 process for member acknowledgement letters.  At the time

 5 the staff that were preparing this response also

 6 believed that it was descriptive of the provision of

 7 provider letters.

 8     Q.   Even putting aside the provider/member

 9 confusion, the information as it pertains to

10 acknowledgement letters to members, the date that that

11 process was not in compliance, those dates as

12 represented here are incorrect as well; right?

13     A.   I'm not sure if what you just said is correct,

14 that that is also not accurate.  If I remember the

15 details about this correctly, when the letters actually

16 got switched back on and were in the mail again was

17 later than January of 2007.  But I'm not sure that this

18 explanation wasn't intended to inform of when the

19 corrective action was -- when the need for correction

20 was identified to Duncan and put into process, so that

21 the actual mailing of letters followed sometime after

22 that.  So I am not sure if this is an inaccurate

23 response based on what the question was, but I

24 understand that the CDI  has alleged that this was not

25 factually -- that this was not correct.
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 1     Q.   This being the dates, July 2006 until

 2 January 2007?

 3     A.   Correct.

 4     Q.   And you are saying you don't know when the

 5 process was turned back on, is that your testimony?

 6     A.   I know that the letters got into the mail later

 7 than January of 2007.  I think that this was referring

 8 to the fact that the need for corrective action had been

 9 identified in January of 2007.

10     Q.   Turn, if you would, to 117, the second to last

11 page 3409 to 3410.  Let me know when you are finished

12 reading that.

13     A.   I see that.

14     Q.   I am looking at that sentence on the last page

15 of 3410 halfway down that first paragraph, the

16 acknowledgment letter process was not in compliance for

17 July of 2006 through December of 2007.  And then it

18 provides a number of acknowledgement letters that were

19 not sent during that time period.  Do you see that?

20     A.   It actually says December 2006, but I do see

21 that.

22     Q.   I misspoke.  Those dates are incorrect; right?

23     A.   Yes, because the actual letters for the member

24 process were returned on after January of '07.  But I

25 think that the team that was communicating with the
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 1 people who were going to print the letters communicated

 2 this either in late 2006 -- I think it was in late 2006,

 3 in December of 2006 -- they said, okay, we have got it.

 4 And I think they assumed that the letters were turned

 5 right back on in January of 2007.  And it took longer

 6 for the plan to be implemented than that.  That's is

 7 what I think is true.

 8     Q.   You don't read 113 as saying acknowledgement

 9 letters started going out sometime in January of 2007?

10     A.   I think you could read this that way.

11     Q.   And then turn, if you would, to --

12          MR. GEE:  I am going to distribute another

13 packet of previously marked exhibits.  Turn, if you

14 would, to Exhibit 115.

15 BY MR. GEE:

16     Q.   115 is a follow-up to 113 and CDI in Exhibit

17 115 is asking to see ten sample acknowledgement letters

18 that PHLIC had sent; right?

19     A.   I see that.

20     Q.   Then turn to 726.  This is the Company's

21 response to the referral in Exhibit 115; right?

22     A.   I am ready.

23     Q.   It says the Company is unable to provide carbon

24 copies of acknowledgement letters that were actually

25 sent out, but it can provide a template of the letter
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 1 that is generated by QicLink.  Do you see that?

 2     A.   I do.

 3     Q.   Then it goes on to say a sample letter using

 4 the template is attached.  Do you see that?

 5     A.   I see that.

 6     Q.   Turn to page 3772.  This appears to be that

 7 sample letter attached in the email.  Do you see that?

 8     A.   I do see that.

 9     Q.   This letter is dated October 24th, 2007?

10     A.   Yes.

11     Q.   Gross Montgomery Hospital is a provider; right?

12     A.   Yes.

13     Q.   The salutation says, "Dear provider"?

14     A.   Yes.

15     Q.   And the body of this template letter is

16 acknowledging receipt of a claim; right?

17     A.   It is, although the language in this letter

18 appears to be addressed to a member because it is for

19 consideration under your benefit plan, no further

20 information is necessary from you at this time.  So it

21 does say, "Dear provider," but the language in the

22 letter appears to be directed to a member.

23     Q.   Then there are two numbers at the bottom of the

24 page, one for providers and one for members to call.  Is

25 that right?
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 1     A.   I see that.

 2     Q.   Would you agree that as of October 24, 2007,

 3 PHLIC had a template for acknowledgement letters?

 4     A.   I don't think that is right.  I think that the

 5 subsequent investigation into this determined that this

 6 letter was not going to providers.

 7     Q.   The question was whether PacifiCare had a

 8 template for provider acknowledgement letters.

 9     A.   No, I don't think we did.

10     Q.   Turn, if you would, to 727, and let me know

11 when you are ready.

12     A.   I am ready.

13     Q.   This appears to be an email exchange between

14 Mr. Valenzuela, Ms. Norket and others discussing CDI's

15 follow-up referral, the follow-up referral reflected in

16 Exhibit 115; is that right?

17     A.   That's what it appears to be.

18     Q.   At the top of the first page, the top email

19 from Billie Mauga.  Mr. or Ms. Mauga is providing an

20 example of an acknowledgement letters for CA from

21 directory 11.   Do you understand the reference of

22 directory 11 to be a directory within RIMS?

23     A.   Yes.

24     Q.   That is the RIMS directory for PPO claims;

25 right?
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 1     A.   I don't know.

 2     Q.   And the text of this letter appears to be for

 3 provider acknowledgement letters; right?

 4     A.   This actually looks the same as the letter we

 5 just looked at that has the same language in it that

 6 says we have received in our claim department for

 7 consideration under your benefit plan.  We will process

 8 your claim in accordance with state and federal

 9 guidelines.  This still looks to me like a member

10 acknowledgement letter.

11     Q.   There is a line that starts "Acknowledgement

12 Criteria and Text Maintenance," do you see that?

13     A.   That is correct, I do.

14     Q.   To that there is a line, and on the right-hand

15 side it says '03 provider letter.  Do you understand

16 that reference to provider letter to mean that this is a

17 provider template, a template for provider

18 acknowledgement letters?

19          MR. KENT:  No foundation.

20          THE COURT:  If you know.

21          THE WITNESS:  This looks like a screen shot, so

22 I am really not sure what that means.

23 BY MR. GEE:

24     Q.   You are familiar with the Fair Claims

25 Settlement Practice Regulations, are you not?
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 1     A.   At a very high level.

 2     Q.   In the first packet that I distributed, not the

 3 first packet, but it is labeled number 1, there is a

 4 copy of Regulation Section 2695.5.  Would you pull that

 5 out.  Take as much time as you would like, but I am

 6 interested in Subsection (e.)?

 7     A.   I am ready.

 8     Q.   This Subsection (e) requires insurers to

 9 acknowledge the receipt of claims?

10     A.   My understanding of Subsection (e) is that it

11 requires insurers to acknowledge the receipt of claims

12 by members.

13     Q.   Isn't it true that PacifiCare created a

14 template letter in order to comply with this regulation?

15     A.   I don't think that is true.

16     Q.   The second page of this statute, you will see

17 under the history, the last amendment to Subsection (e)

18 was in 2003.  Do you see that?  Number 3?

19     A.   I see that line numbered three, yeah.

20          MR. GEE:  811, your Honor.

21          THE COURT:  811 is a "Regulation Implementation

22 Log of Fair Claims Settlement Practice (DOI) -

23 California Status:  Implementation," and I don't see a

24 date offhand.

25          (Exhibit 811 marked for Identification.)
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 1          THE WITNESS:  I am ready.

 2 BY MR. GEE:

 3     Q.   Do you recognize this document?

 4     A.   I have seen this in preparation for my

 5 testimony here.

 6     Q.   You recognize the format for the Fair Claims

 7 Practices Settlement Regulations?

 8     A.   I can see that that is what the document is.

 9 This isn't similar to the format I have seen on

10 implementation logs, but I can see that this is what

11 this is titled.

12     Q.   This would have come from somebody in the

13 regulatory unit?

14     A.   Yes.

15     Q.   Do you know who drafted this?

16     A.   I don't remember who drafted it.

17     Q.   Do you know the approximate date of this

18 document?

19     A.   I don't.  I assume it is after the Fair Claims

20 Settlement Practices Act was going -- that we knew it

21 was going to being effective, but I don't know what the

22 day of this document is.

23     Q.   So we know that the Fair Claim Settlement

24 Practices, at least for the 2695.(e), the last time it

25 was amended was 2003.  The latest this document would
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 1 have been drafted as to that section would have been

 2 around 2003?

 3          MR. KENT:  Calls for speculation.

 4          THE COURT:  If you know.

 5          THE WITNESS:  I'm not sure because these

 6 documents get produced in successive iterations that

 7 communicate additional information, so I am not sure if

 8 that would have been the latest document this would have

 9 had.

10 BY MR. GEE:

11     Q.   Let's orient ourselves.  In this first page we

12 have a column for requirements.  That reflects what

13 PacifiCare has interpreted a specific regulation section

14 to require; is that right?

15          MR. KENT:  No foundation.

16          THE COURT:  If you know.

17          THE WITNESS:  It looks like language clipped

18 deliberately from the regulation that we just looked at,

19 but I didn't compare them exactly to each other.  It

20 looks like the language of the regulation itself.

21 BY MR. GEE:

22     Q.   And the implementor, are you familiar with that

23 term?

24     A.   I think I know what that term means on this

25 document.  It is not a term that we use all the time.
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 1 Usually it is responsible party.

 2     Q.   It is synonymous with the party implementing

 3 whatever requirements a regulation or bill requires?

 4     A.   I think implementor is associated with action

 5 item on this document.

 6     Q.   The person responsible for the action?

 7     A.   Correct.  That is the way I would read this.

 8     Q.   The department is the department of the

 9 implementor; is that right?

10     A.   That is what I believe to be true.

11     Q.   The action items, those are the action items

12 that must be taken by PacifiCare to comply with the

13 regulation or the law; right?

14     A.   Right.

15     Q.   And actions taken are actions that have already

16 been taken to comply with the regulation or the law?

17     A.   It looks to me like there are other things

18 taken in the action column, so that may have been the

19 way it was intended to be used.  It doesn't look like it

20 is consistently used in that way in this document.

21     Q.   I See.  For example, on the first page the only

22 row that is populated says "No P&P modification

23 necessary".   So the action taken would have been the

24 action that was taken or a determination that the act

25 was not taken; is that fair?
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 1          MR. KENT:  No foundation.

 2          THE COURT:  If you know.

 3          THE WITNESS:  I was actually looking at the

 4 entry on the second page, which doesn't look like it --

 5 I define that as either of the two things you just

 6 mentioned.  It looks like comments to me.

 7 BY MR. GEE:

 8     Q.   The status, if it is active, do you interpret

 9 that to mean actions still need to be taken, and if it

10 is closed, all the actions that need to be taken have

11 been taken; is that fair?

12     A.   I think that is a fair description of what

13 "closed" means.  "Active" may mean just not evaluated,

14 ready to be closed yet.  There could be items marked

15 "active," but all the required actions have been taken

16 and they just haven't been evaluated yet.

17     Q.   Turn, if you would, to 7628.  In the

18 "Requirements" column we have language for 2695.5(e).

19 Do you see that?

20     A.   I do.

21     Q.   Do you know who Dennis Burger is?

22     A.   I do.

23     Q.   What is his position in Claims?

24     A.   He was a director in Claims.

25     Q.   The action items for this section are first to
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 1 "Make sure that acknowledgment requirements were revised

 2 for California PPO claims."  Do you see that?

 3     A.   I do.

 4     Q.   And continuing it says, "Find out if Claims has

 5 an automated acknowledgement letter.  Also find out

 6 whether for non-participating provider claims the ack

 7 letters are sent to providers and members."  Do you see?

 8     A.   That is correct, I do.

 9     Q.   The action items here are first, "Claims has an

10 auto letter (provided by Jenny Cheng)."   Do you

11 understand the auto letter to be the automated letter

12 that they were searching for in the action items?

13     A.   I presume so.

14     Q.   "Language being modified to reference numbers

15 and website that demonstrate clean claim requirements.

16 Ack letters sent to members and providers.  (Non-par

17 providers also?)"

18          Do you understand this entry to be reflecting

19 PacifiCare's understanding that this regulation section

20 requires acknowledgement letters to both members and

21 providers?

22          MR. KENT:  No foundation; vague.

23          THE COURT:  If you know.

24          THE WITNESS:  No, I don't understand that to

25 mean that.  What I would take from this is that the
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 1 inquiry has been made as to whether these letters -- who

 2 is receiving these letters.  And this may be the

 3 original wrong conclusion that these letters are going

 4 to both members and providers has been documented here.

 5 That's the way I would read this.  I don't think it

 6 reflects an interpretation that this rule is saying that

 7 acknowledgement letters have to go to providers.

 8 BY MR. GEE:

 9     Q.   Do you understand this entry to be reflecting

10 an intention by the Company to send acknowledgement

11 letters to both members and providers?

12     A.   No.  Not necessarily.  I wouldn't draw that

13 conclusion from this language.

14          (Recess.)

15 BY MR. GEE:

16     Q.   You testified that you did not read 811 as

17 expressing an intent by PacifiCare to send providers and

18 members acknowledgement letters.  Is that right?

19     A.   That's right.

20     Q.   Independent of this document, of 811, did you

21 know around the 2003/2004 time period of any intent by

22 PacifiCare to send providers and members acknowledgement

23 letters?

24     A.   I believe that the statute that we were looking

25 at in the Fair Claims Practices Act required
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 1 implementation and acknowledgement letters submitted by

 2 members, so we were implementing that.

 3     Q.   So there was an intention by PacifiCare to send

 4 member acknowledgement letters in the 2003/2004 time

 5 period?

 6     A.   In response to the -- I know we looked at the

 7 amendment date.  I just don't remember what the date

 8 was.  Whatever the effective date of the law was, we

 9 intended to comply with it.

10     Q.   How about provider acknowledgement letters.

11 Was there an intent to send provider acknowledgement

12 letters in response to these regulations?

13     A.   That's not the way I read this document.  And I

14 wasn't privy to any discussions at the time that

15 indicated that we were developing an intent to send

16 provider letters as a result of this regulation.

17     Q.   I want to show you 729, an exhibit that has

18 previously been entered as 729.

19     A.   All right.

20     Q.   Do you recognize this email?

21     A.   No.

22     Q.   The email from Ms. Norket to Ms. Wolfe, Ms.

23 Norket starts with, "This is a timeline of events I am

24 aware of. "  Then the first date is 2/18/08.  It says,

25 "I contacted Jenny B. Cheng about the project in 2004.
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 1 She said that the intent was to create an ack letter to

 2 the provider however as probably Pam Eddy's

 3 responsibility to turn on the function in the system."

 4          Do you see that?

 5     A.   I do.

 6     Q.   I take it that you were unaware of this project

 7 to create an ack letter to providers at this time in

 8 2004?

 9     A.   I don't have any direct knowledge about the

10 acknowledgement letter implementation in 2004 at all.  I

11 might read this differently, but I would speculating.

12     Q.   Since 2004 and excluding any communications you

13 have had with counsel, have you been made aware of a

14 project in 2004 to create ack letter to providers?

15     A.   No.

16     Q.   Then continuing, she was not sure why this was

17 done, "Failure to set the field from "N" to "Y" --  do

18 you understand what the "N" and "Y" refer to?

19     A.   I would assume these are flags in a computer

20 program.

21     Q.   Turn back to 727.  It is an October 23rd, 2007

22 letter from Billie Mauga.

23     A.   I see it.

24     Q.   That line where I directed to you before that

25 says provider letter?
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 1     A.   Yes.

 2     Q.   To the right of the provider letter there is an

 3 "N".  Is that the "N" that you are referring to in the

 4 computer program?

 5     A.   I don't know.

 6          MR. GEE:  812, your Honor.

 7          THE COURT:  This is the 12/1/05 implementation

 8 logs.

 9          (Exhibit 812 marked for Identification.)

10 BY MR. GEE:

11     Q.   Do you recognize this document?

12     A.   Yes.

13     Q.   Previously your counsel had marked an

14 implementation log SB 367  and 634.  It is in  packet B.

15 Do you recall that?

16     A.   I remember this exhibit.

17     Q.   Exhibit 812 is an earlier version of that

18 implementation for SB 367 and 634; is that right?

19     A.   I am not sure if that is true.  I am not sure

20 that these are different versions.  They are clearly

21 dated differently.  I am not sure if these two versions

22 were maintained by the same person.

23     Q.   So it is possible that 812 was drafted by an

24 entirely different person?

25     A.   I don't know that I would say drafted.  I would
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 1 say maintained, added to and commented on by someone

 2 different.

 3     Q.   Do you know who else it could be who maintained

 4 it and added to it?

 5     A.   It could be people from the implimentor column.

 6 I don't know which one came from where.

 7     Q.   This 812 is an implementation log for SB 367

 8 and 364, is it not?

 9     A.   That is what it is labeled.

10     Q.   Turn, if you would, to 7797, item number 28.

11     A.   I have read it.

12     Q.   In this entry, item 28 refers to 10133.66(c),

13 the claims acknowledgment statute added by SB 634?

14     A.   It refers to that section, although it quotes

15 it incorrectly in this document.

16     Q.   The requirements section?

17     A.   Correct.

18     Q.   And in the implementor or column, is Geneva

19 Casey, is she in Claims?

20     A.   She may have been at that time.  I think she is

21 in Provider Relations now.

22     Q.   Do you believe that Ms. Casey crafted this

23 entry on the implementation log?

24          MR. KENT:  Objection.  Calls for speculation.

25          THE COURT:  If you know.
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 1          THE WITNESS:  I don't know.

 2 BY MR. GEE:

 3     Q.   In the person responsible column it reads, "an

 4 acknowledgement letter stating we received the claim

 5 must be sent to provider."  Do you see that?

 6     A.   I do.

 7     Q.   That reflects what the implementation team

 8 understood the law to require at this time?

 9     A.   It does, because as you can see they quoted the

10 law incorrectly.  So I think that is referring back to

11 that same language here that incorrectly quotes the law.

12 So I think they are taking their interpretation from

13 this wrong language.

14     Q.   And continuing in that section it says that,

15 "this is already occurring for both projects within 15

16 days."

17          Do you see that?

18     A.   I do.

19     Q.   Do you know what "both projects" refers to?

20     A.   No, I have no idea.

21     Q.   Then it says, "Per Janet need to validate

22 because the process has been transitioned to IDC."  Do

23 you see that?

24     A.   I do.

25     Q.   Do you know what process was transitioned to
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 1 IDC at this time?

 2     A.   I think we are talking about the printing of

 3 letters, but I am not completely sure.

 4     Q.   IDC was the PacifiCare internal department that

 5 performed printing functions before those operations

 6 were taken over by Duncan; is that correct?

 7     A.   I believe that is correct.

 8     Q.   Action item says, "Identify and assess any

 9 current processes in place to comply with the 15-day

10 working day requirement."  Under that, "Sue Lookman to

11 provide copy of letter - completed."

12     A.   I see that.

13     Q.   Do you understand that to mean that Ms. Lookman

14 found a copy of the provider acknowledgement letter on

15 3/2/06?

16     A.   I actually think what she provided was the same

17 letter that was drafted for members.

18     Q.   But she mistakenly thought it was a provider

19 letter?

20     A.   I think she mistakenly thought that that letter

21 was being distributed to providers.

22     Q.   Under the minutes summary column for this item

23 it says in reading in the parenthesis, "(I believe that

24 the HMO side sends it out on the 11th business day to

25 assure that the 15-day turnaround will be met)"  Do you
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 1 know what the "it" refers to?

 2     A.   I think the "it" there refers to

 3 acknowledgement letters.  I don't think it refers to a

 4 claims acknowledgement letter.  If you look at the

 5 second page of this document, 7793, that exact same

 6 language is in the Minute Summary under the Complaint

 7 System.  I actually think that is referring to dispute

 8 acknowledgment.

 9     Q.   Do you know who wrote this sentence in 7797?

10     A.   No.

11          MR. GEE:  I have a section that will go 25, 30

12 minutes.

13

14          THE COURT:  We will start tomorrow at 9:00.

15          (The proceedings were adjourned at 4:00 p.m.

16                            --oOo--

17

18

19

20

21

22

23

24

25
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 1 Wednesday, October 6, 2010           9:08 o'clock a.m.

 2                         ---o0o---

 3                   P R O C E E D I N G S

 4      THE COURT:  All right.  This is on the record.

 5 This is before the Insurance Commissioner of the State

 6 of California in the matter of PacifiCare Life and

 7 Health Insurance Company.  This is OAH Case

 8 No. 2009061395, Agency No. UPA 2007-0004.  Counsel are

 9 present.  Respondent is present in the person of

10 Ms. Drysch?

11      MR. KENT:  Yes.

12      THE COURT:  And we're back on the stand with

13 Ms. Monk.

14         REDIRECT EXAMINATION BY MR. GEE (resumed)

15      MR. GEE:  Good morning, Ms. Monk.

16      A.  Good morning.

17      Q.  We were talking yesterday about the

18 implementation log for SB 634.  Do you have Exhibit 812

19 up there?

20      A.  Yes, I have it.

21      Q.  Your testimony is that you believe that

22 implementation team's analysis of SB 634's

23 acknowledgement requirement is incorrect, right?

24      A.  Are we talking about acknowledgment letters?

25      Q.  Yes.
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 1      A.  I just want to make sure I'm not confusing it

 2 with SB 367.

 3      Q.  Yes, it's SB 634.  And I'm specifically

 4 referring to, on 7797, Line 28:

 5                    The conclusion that, "...an

 6          acknowledgement letter stating we

 7          received the claim must be sent to

 8          the provider."

 9          Your testimony is that conclusion is

10 incorrect?

11      A.  It is incorrect.  And I think the reason that

12 the team made the incorrect conclusion is because they

13 transcribed the language from the law incorrectly into

14 this log.

15      Q.  Since discovering that supposed mistake, have

16 you discussed with the members of that team why they

17 came to that conclusion reflected here in 812?

18      A.  I haven't discussed it with the regulatory

19 person who directly handled this.  She's no longer in

20 the regulatory department, doesn't perform this

21 function anymore.

22          I have talked with Ms. Diaz about it, who is

23 the director over implementation, and we have discussed

24 it.

25      Q.  Who is the regulatory team member that is no
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 1 longer in your unit?

 2      A.  Dani Collier.

 3      Q.  Where is she?

 4      A.  I think she works in appeals and grievances

 5 right now, but I'm not completely certain.

 6      Q.  What did you and Ms. Diaz discuss?

 7      A.  We talked about the fact that this had

 8 happened and the procedures, that sort of thing, how

 9 the process, the legislative implementation process,

10 has been changed to control for this type of error,

11 make this type of error less likely to happen in the

12 future.

13      Q.  Have part of those -- you took corrective

14 action to address what you perceived as mistake in this

15 implementation log?

16      A.  Yes.  A number of things about the legislative

17 implementation process have changed over the last

18 several years, including the actual capturing of

19 statutory requirements and action items, that sort of

20 thing.

21      Q.  As part of those corrective actions, have you

22 changed the policies and procedures in creating the

23 implementation log to include reviewing legislative

24 history of the bill?

25      A.  No, I don't think that that's changed.  I
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 1 think that we've talked before that legislative history

 2 is not routinely consulted as part of implementing the

 3 bill.  It can be consulted if necessary, but it's not a

 4 routine part, mostly because legislative history can --

 5 it isn't -- it's frequently not instructive to the

 6 actual requirements of the final legislation, so it's

 7 not a routine part of the process.

 8      Q.  You said it's frequently not helpful, but is

 9 it sometimes helpful in your experience?

10      A.  I think it can be sometimes helpful.

11      MR. GEE:  Our next in order, 813, your Honor?

12      THE COURT:  Yes.  813 is an e-mail with a top date

13 June 8, 2006.

14          (Department's Exhibit 813, PAC0713614

15           marked for identification)

16      THE WITNESS:  I'm ready.

17      MR. GEE:  Q.  Do you recognize this e-mail string?

18      A.  No.

19      Q.  The e-mail exchange appears to relate to

20 efforts to implement SB 634's acknowledgement

21 requirements.  Would you agree?

22      A.  I would agree with that.

23      Q.  We see Ms. Casey, Ms. Vena, V-E-N-A, and

24 Ms. Collier on this string.  Did Ms. Vena have any

25 responsibility for implementing SB 634's requirements?
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 1      A.  She worked in the regulatory department at the

 2 time.  And I would -- it looks from this e-mail like

 3 Dani had asked her to assist.

 4      Q.  What was her title, Ms. Vena's?

 5      A.  I don't recall.

 6      Q.  We know Ms. Norket and Ms. Lookman already.

 7 Who is Jyll Terrill, J-Y-L-L, T-E-R-R-I-L-L?

 8      A.  I don't know.

 9      Q.  Elizabeth Wallace, do you know her?

10      A.  No.

11      Q.  Melinda Dysinger?

12      A.  I do know Melinda Dysinger.  She worked in the

13 provider dispute unit.  That's not the right name for

14 it, but she worked in the department that managed

15 provider disputes.

16      Q.  Do you know if she was involved in working on

17 implementation of SB 634?

18      A.  All I know is that she's copied on these

19 e-mails.  I don't really know.

20      MR. GEE:  814.

21      THE COURT:  814 is an e-mail with a top date July

22 14, 2006.

23      MR. KENT:  I apologize.  I thought Mr. Gee said

24 the last one was 815.  But is it 813?

25      THE COURT:  813.
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 1      MR. KENT:  Thank you, all right.

 2          (Department's Exhibit 814, PAC0713643

 3           marked for identification)

 4      THE WITNESS:  I'm ready.

 5      MR. GEE:  Q.  Do you recognize this e-mail string?

 6      A.  No.

 7      Q.  This appears to be another e-mail exchange

 8 regarding the implementation of SB 634; would you

 9 agree?

10      A.  I would agree.

11      Q.  On the second page, 3644, about halfway down

12 that page, we have an e-mail from Ms. Vena.  And she

13 appears to be attaching a file called "SB 634 Check-off

14 List."  Do you see that?

15      A.  I see it.

16      Q.  Do you know what a check-off list is in

17 general?

18      A.  I don't know -- I mean, not other than

19 conceptually what I would imagine it would be from the

20 name.

21      MR. GEE:  815.

22      THE COURT:  Now we're at 815.  "SB 634 Check-off

23 List" with a date at the bottom left of 5/25/06 is 815.

24          (Department's Exhibit 815, PAC0713638

25           marked for identification)



12475

 1      THE WITNESS:  I'm ready.

 2      MR. GEE:  And I'll note for the record the Bates

 3 numbers are not sequential, so it doesn't appear that

 4 this document was attached to this e-mail.

 5          But the metadata we have for 815 is that the

 6 file name is "SB634-Check-off List_2.doc."

 7      THE COURT:  I have it as sequential, or what

 8 am I -- it's 13638 through 40.

 9      MR. GEE:  Oh, it appears before the e-mail.

10      THE COURT:  Well, but it could have been created

11 and then attached later.

12      MR. GEE:  Perhaps.

13      THE COURT:  I don't think that's significant.

14      MR. KENT:  Or it could be a different version of

15 the checklist.

16      MR. GEE:  Q.  Do you recognize this, Ms. Monk?

17      A.  No.

18      Q.  This type of document, a check-off list, is

19 that not something your unit would regularly generate?

20      A.  I haven't seen a document specifically

21 formatted entitled this before.

22      Q.  Have you seen a document -- a check-off list

23 for other bills?

24      A.  No.  That's what I meant to say.

25      Q.  Okay.  Would you suspect that your unit would
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 1 have had a hand in generating this document, though?

 2      A.  I'm not sure.  You know, this is a -- this

 3 looks like a project management tool.  There are others

 4 involved in the project that could have created it.

 5      Q.  Back to 814, in the first page, second e-mail

 6 down from Ms. Vena, "Hi Geneva, I took this to Jean

 7 Diaz, who is managing the entire CA state regulation

 8 implementation."

 9          Ms. Diaz currently reports to you?

10      A.  She does.

11      Q.  Did she report to you in 2007 --

12      A.  In --

13      Q.  I'm sorry.  2006?

14      A.  I think she did report to me at this time.

15 There was a period of time that she didn't, but at that

16 time, she did report to me.

17      Q.  In 2006, Ms. Diaz was responsible for managing

18 the entire California state regulation implementation?

19      A.  In 2006, she was responsible for the

20 legislative implementation process.  These words are

21 different than what I would have used, but she was

22 responsible for the legislative implementation process.

23      Q.  Would she have been a person who would have

24 been responsible for reviewing the implementation log

25 for SB 634?



12477

 1      A.  I'm not sure that she would have read every

 2 implementation log.  In fact, I don't think she

 3 probably did because we had so many.  You know, there

 4 were dozens of bills with many -- each with many

 5 provisions that required implementation in that year.

 6 And so I -- I doubt that she read the implementation

 7 logs, but I don't know for sure.

 8      Q.  Would she have reviewed some of the

 9 implementation logs?

10      A.  She may have, at the request of staff.

11      Q.  Would the size of a bill, the number of

12 requirements of a bill have an effect on whether

13 Ms. Diaz would have reviewed the implementation logs

14 for that bill?

15      A.  I don't think the volume of requirements would

16 have been as influential as the complexity of the

17 requirements.

18      Q.  If staff had a question and wanted to escalate

19 it to Ms. Diaz, she would review it in that instance?

20      A.  Perhaps.

21      Q.  So you had a team that analyzed the bill to

22 determine what SB 634 required, right?

23      A.  Right.

24      Q.  And then you had a team which may have had

25 some overlap that worked on the actual implementation
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 1 of SB 634's requirements, right?

 2      A.  So, with that distinction, let me revise my

 3 prior answer.

 4          I think one person read SB 634 and analyzed

 5 its requirements.  What I remember or what I know from

 6 having reviewed the documents, et cetera, is that Dani

 7 Collier actually read the bill and analyzed it for its

 8 requirements.

 9          And then your second question, yes, a team

10 worked on implementing it.

11      Q.  Do you know if there are other teams that were

12 responsible in any way for the implementation or

13 execution of SB 634?

14      A.  So the team that we've been talking about

15 would have been responsible for the implementation of

16 SB 634 on behalf of PacifiCare and did not, at that

17 time, handle implementation on behalf of the other

18 licensees within the family of companies.  And so there

19 would have been other people on behalf of other

20 licensees operating in California that would have

21 worked on this.  But they were not under my direction

22 or part of this team at that time.

23      Q.  The other licensees being?

24      A.  Primarily UnitedHealthcare Insurance Company.

25      Q.  And there wasn't any -- strike that.
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 1          You testified that PacifiCare began sending

 2 out acknowledgement letters to providers starting in

 3 March of 2008; is that right?

 4      A.  Yes, I think that's right.

 5      MR. GEE:  816.

 6      THE COURT:  816 is entitled "California PLHIC PPO

 7 RIMS Acknowledgment Letter Manual Process."  And there

 8 is no date on it.  Says "March 2008."  I guess that's a

 9 date.

10          (Department's Exhibit 816, PAC0737251

11           marked for identification)

12      THE WITNESS:  I'm ready.

13      MR. GEE:  Q.  Have you seen this document before?

14      A.  No.

15      Q.  Are you familiar with the issue described in

16 this document?

17      MR. KENT:  It's a little vague, but --

18      MR. GEE:  This document -- I'll withdraw.

19      Q.  This document appears to outline some steps

20 required to generate acknowledgement letters.

21          Do you agree with that?

22      A.  That's how it appears to me also.

23      Q.  In the "Background" section, the second to

24 last sentence in that paragraph starts, "Letters are

25 sent to both provider and the member since the
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 1 submitter is not able to be determined prior to the

 2 adjudication of the claim."

 3          Do you see that?

 4      A.  I do.

 5      Q.  Do you understand that to be saying that,

 6 before a claim is adjudicated in RIMS, PacifiCare --

 7 RIMS can't determine whether the submitter of that

 8 claim is a provider or a member?

 9      A.  I'm not sure if that's what it means.

10      Q.  You understand that sentence to be saying that

11 acknowledgment letters are sent to both members and

12 providers?

13      A.  I don't think -- I wouldn't interpret this

14 sentence in the context of this document, which appears

15 to be a draft policy and procedure.  So I wouldn't -- I

16 wouldn't interpret that sentence in the present tense

17 when this is in this document.  I think that this

18 document is talking about how this procedure is going

19 to work when this policy is implemented.  That's what I

20 would surmise from it.

21      Q.  Independent of this document, were you aware

22 that PacifiCare's claim systems were unable to

23 determine whether a submitter was a provider or a

24 member?

25      A.  I think I've heard that in discussion before.
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 1      Q.  In what discussions?

 2      A.  Discussions about this dispute.

 3      Q.  "This dispute" being?

 4      A.  The OSC.

 5      Q.  Do you know whom you were speaking with in

 6 these discussions?

 7      A.  There would have been a group of people

 8 present.  So I don't remember who made the

 9 observation -- I mean, I don't remember who I heard it

10 from.

11      Q.  Do you remember what functional groups you

12 were speaking with when you had this discussion?

13      A.  It was probably -- it probably included

14 members of Sue's team, Sue Berkel's team --

15      Q.  Sue Berkel?

16      A.  -- as well as Sue herself.

17      Q.  Do you remember what anyone said in

18 particular?

19      A.  Something along the lines of what you said.

20      Q.  That PacifiCare systems, namely RIMS, couldn't

21 determine whether the submitter was a provider or a

22 member before adjudication?

23      A.  I would take off the "PacifiCare systems" part

24 of it.  I think the observation was specifically about

25 RIMS.



12482

 1      Q.  Was just RIMS.  Okay.

 2          I'd like to talk a little more about this

 3 March 2008 meeting you had with CDI that you previously

 4 testified about.  The meeting was on March 18, 2008.

 5 Does that sound about right?

 6      A.  That does sound right.

 7      Q.  In response to questions by Mr. Kent, you

 8 testified about a number of topics discussed at that

 9 March 2008 meeting, and you've said that PacifiCare

10 made written and oral presentations to CDI; is that

11 right?

12      A.  That's correct.

13      Q.  And you said that:

14                         "This written and oral

15               presentation specifically

16               differentiated our actions and

17               performance with respect to

18               member acknowledgment letters

19               versus provider acknowledgment

20               letters."

21          Do you remember that testimony?

22      A.  I do.

23      Q.  You said that at that meeting, PacifiCare told

24 CDI that Ms. Berkel's December 7, 2007 letters,

25 Exhibits 117 and 118, were in error regarding claims
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 1 acknowledgements.  Do you remember that?

 2      A.  I do.

 3      Q.  You said that the information you provided at

 4 that March 2008 meeting showed exactly when the letters

 5 acknowledging receipt of member claims had been turned

 6 off, right?

 7      A.  Turned off?  Right.

 8      Q.  By "turned off," you're referring to that

 9 several-month period of time when PacifiCare failed to

10 send member acknowledgement letters?

11      A.  Yes.

12      Q.  Would you characterize the statements that you

13 and other PacifiCare representatives made at that March

14 2008 meeting to be representations of fact?

15      A.  Yeah, they were representations of facts as we

16 knew them at the time.

17      Q.  You testified that the information that you

18 provided CDI at this March 2008 meeting, quote,

19 "updated," unquote, Ms. Berkel's December 7, 2007

20 letter.  Do you remember that?

21      A.  Yes.

22      Q.  Now, this updating of Ms. Berkel's letter, it

23 was also accompanied by your announcement to CDI that

24 PacifiCare now believed that no provider acknowledgment

25 letters were required under 10133.66(c); is that right?
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 1      A.  Could you say that again.

 2      Q.  Sure.  This updating of Ms. Berkel's December

 3 7, 2007 letters, it was accompanied by your

 4 announcement to CDI at that meeting that you believed

 5 that no provider acknowledgement letters were required

 6 by 10133.66(c); is that right?

 7      A.  We did communicate that position to the CDI in

 8 that meeting.  You're using the word "announcement."

 9 I'm not sure what you mean by that, but we did

10 communicate that position to the CDI at that meeting.

11      Q.  This was the first time, at this March 18,

12 2007 meeting that anyone from PacifiCare ever claimed

13 to CDI that paper acknowledgment letters were not

14 required for paper claims; is that right?

15      MR. KENT:  Argumentative, no foundation.

16      THE COURT:  If you know.

17      THE WITNESS:  It's the first time that I'm aware

18 of.

19      MR. GEE:  Q.  Were you aware that, until your

20 testimony about this March 2008 meeting with CDI, that

21 PacifiCare's counsel had taken the position that the

22 March 2008 meeting was a confidential settlement

23 discussion?

24      MR. KENT:  That's argumentative.  It's irrelevant.

25      THE COURT:  Sustained.  It's irrelevant.  I don't
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 1 care what position they took, whether she was aware of

 2 it or not.

 3      MR. GEE:  Well, she testified that Mr. Kent put

 4 up --

 5      THE COURT:  I'm not paying attention to -- just

 6 move on.

 7      MR. GEE:  817.

 8      THE COURT:  This is "Claims Acknowledgment

 9 Mechanism CDI Corrective Action Plan," March 18, 2009.

10          (Department's Exhibit 817, PAC0476513

11           marked for identification)

12      MR. KENT:  Your Honor, we're going to object to

13 the use of this document.  As I noted for the record

14 yesterday, we offered Ms. Monk's testimony on a very

15 narrow issue, to refute some allegations that were

16 raised in the second supplemental accusation in this

17 case about supposedly never having told CDI certain

18 information when, in fact, it was told years ago.

19          We don't believe that there's any reason,

20 legitimate reason, to get into settlement discussions

21 or documentation that was provided during settlement

22 discussions.

23      THE COURT:  So what I'm going to have you all do

24 is I'm going to need all this in writing.  And I need

25 the portions of the testimony that were previously done
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 1 and --

 2      MR. GEE:  I have the cites right now, if your

 3 Honor would like.

 4      THE COURT:  Well, I don't have transcripts, right?

 5 So that doesn't help me.  I need copies of the

 6 transcripts at the time.  And I have -- one of the

 7 other alternatives is to strike that testimony.  So I

 8 need to look at it all at once in one big thing.

 9          I don't like dealing with settlement because

10 that means people won't have honest and complete

11 discussions in settlement.

12      MR. GEE:  We understand.

13      THE COURT:  But I also think people have the right

14 to defend themselves if it's being said that something

15 didn't happen.  So I need all the information before I

16 can rule on it.  And I'll go back and look at it.

17      MR. KENT:  That's fine, and --

18      THE COURT:  Ms. Monk's going to have to come back

19 anyway, so....

20      MR. KENT:  That's what I was going to note.  So

21 there will be an opportunity to hash this out.

22      THE COURT:  So do you have other things concerning

23 this that are pending?

24      MR. GEE:  Concerning?

25      THE COURT:  This March 18th, 2008 meeting.



12487

 1      MR. GEE:  We can just do it all at once.

 2      THE COURT:  All at once.  And that's fine.

 3      MR. GEE:  And I can move on.

 4      Q.  Ms. Monk, in 2007, you were in charge of

 5 PacifiCare's unit responsible for market conduct

 6 examinations; is that right?

 7      A.  Yes, that's right.

 8      Q.  And what --

 9      A.  May I just elaborate on that for a moment?

10      Q.  Sure.

11      A.  I was in charge of a unit that was performing

12 market conduct exams on behalf of PacifiCare licensees

13 with respect to commercial products.

14      Q.  I'm sorry.  I missed that last.

15      A.  For PacifiCare licensees with respect to

16 commercial products.

17      Q.  Which would have included PLHIC?

18      A.  Yes.

19      Q.  What were your responsibilities in the summer

20 and fall 2007 with respect to market conduct

21 examinations in general for commercial licensees?

22      A.  I had management responsibility for the team

23 that -- that team was part of my department.

24      Q.  And what did those management responsibilities

25 include?
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 1      A.  Primarily high-level oversight.  At that time

 2 Joy Higa was also working for me and, in fact, had been

 3 hired in the -- in 2006 to take over some of the more

 4 direct regulatory management responsibilities.  So my

 5 role at that point was fairly high-level oversight,

 6 although occasionally the team would ask me to become

 7 involved in specific issues.

 8      Q.  What types of issues would you have gotten

 9 involved in?

10      A.  Well, I specifically remember participating on

11 some issues related to the DMHC non-routine exam of

12 PacifiCare of California in the summer to fall of 2007,

13 communicating with leadership at the DMHC about some of

14 those issues and their findings.

15      Q.  Do you know why you were brought in on those

16 issues?

17      A.  Because the staff felt that we needed to

18 communicate with the leadership of the DMHC, the

19 director and some of her direct reports, and that was

20 something that I normally handled.

21      Q.  And you previously testified that your current

22 responsibilities involve interfacing with regulators.

23 And I take it those were part of your responsibilities

24 as well in 2007?

25      A.  Yes, primarily -- primarily leadership staff.
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 1 I don't -- I don't routinely interface with regulators

 2 that the staff is accustomed to working with and has

 3 working relationships with.

 4      Q.  And you testified that your goal in working

 5 with regulators is to work collaboratively with them;

 6 is that right?

 7      A.  Yes.

 8      Q.  In 2007, would responding to a CDI market

 9 conduct examination report normally have been within

10 your responsibility?

11      A.  No.

12      Q.  Would it have been the responsibility of

13 someone within your unit?

14      A.  It would have been the responsibility of

15 probably multiple people within the unit to contribute

16 to the compilation of the report response.

17      Q.  Would there be someone who was in charge of

18 managing that effort?

19      A.  Yes.  So typically, the direct project manager

20 of putting together a report response is the -- is the

21 same individual that managed the market conduct exam

22 itself.  So the sort of direct manager making sure that

23 we're getting all the information, answering all the

24 questions, getting the report in on time would, in this

25 case, for PLHIC in the 2007 exam, have been
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 1 Mr. Valenzuela.  His supervisor, Ms. De la Torre, would

 2 normally be involved in that as well.

 3      Q.  Ms. De la Torre was initially the PLHIC point

 4 of contact for CDI at the beginning of the market

 5 conduct exam, the 2007 market conduct exam; is that

 6 right?

 7      A.  I think that the initial letter was directed

 8 to Ms. De la Torre, but I believe that Francis Orejudos

 9 was almost immediately designated as the market conduct

10 exam coordinator.

11      Q.  You said you didn't personally get involved in

12 the 2007 exam until after the OSC was filed in January

13 2008; is that right?

14      A.  That's correct.

15      Q.  Did the -- did Mr. Valenzuela and Mr. Orejudos

16 keep you updated on the status of the 2007 exam?

17      A.  It's the market conduct exam coordinator's

18 routine responsibility to issue updates on the exam.

19 So I did receive those updates.  Other than that, I

20 didn't have any direct conversations with Francis or

21 Jose about the progress of the exam.

22      Q.  Those were these updates that were distributed

23 by e-mail?

24      A.  They are -- they are generally distributed by

25 e-mail, that's correct.
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 1      Q.  Were you aware in the beginning, at the start

 2 of the 2007 exam, from the time -- at the time CDI sent

 3 the notice of exam, that it was a non-routine exam?

 4      A.  I was aware of that.

 5      THE COURT:  You were?

 6      THE WITNESS:  I was.

 7      MR. GEE:  Q.  And you knew, did you not, even

 8 before the exam started, that enforcement action and

 9 fines were possible?

10      A.  Well, I think enforcement action and fines are

11 always possible.  So I would say yes.

12      MR. GEE:  818, your Honor?

13      THE COURT:  Yes.  818 is an e-mail with a top date

14 of March 16th, 2007.

15          (Department's Exhibit 818 PAC0742723

16           marked for identification)

17      MR. KENT:  Your Honor, before we go on to another

18 document, as to the -- what was previously referred to

19 as 817 that we're going to have to sort out, we'd

20 request that we either get it back or that -- that's

21 probably the easiest thing is -- and then it's not a

22 gap.  If ultimately it's not entered, it's in the a gap

23 in the --

24      THE COURT:  Get the number back?

25      MR. KENT:  Yeah, and then just put this one as
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 1 817.

 2      MR. GEE:  We can fill it in later if we decide we

 3 have to withdraw it.

 4      MR. KENT:  I think it's easier for the Court,

 5 because then you don't have to put it in an envelope.

 6 And we're going to deal with it and just go from there.

 7 If it comes in, it comes in; we give it a number at the

 8 time.

 9      THE COURT:  I'm going to leave it this way.  I'm

10 not going to let it out.  I'm just going to leave it

11 this way.  I understand your concern.  Thank you.  But

12 I think we'll be okay.

13      THE WITNESS:  I'm ready.

14      MR. GEE:  Q.  Do you recognize this e-mail?

15      A.  I do.

16      Q.  And on the first page, we have a header about

17 halfway down the page, "Department of Insurance

18 Updates," and then a number of bullets on that page,

19 continuing to the next page, 2724.

20          And the last bullet, under the "Department of

21 Insurance Updates" header is, "Additional CDI requests

22 are expected.  Market conduct audit launch is possible.

23 Enforcement action and fines are possible."  Do you see

24 that?

25      A.  I do.
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 1      Q.  So as of March 16th, 2007, you were aware of

 2 the possibility of enforcement action and fines, right?

 3      MR. KENT:  Asked and answered.

 4      THE COURT:  Well, sustained.  And what did she

 5 have -- did you ask her if she's seen this before?

 6      MR. GEE:  She recognizes it.  And she is in the

 7 "To" column, the third person in.

 8      THE COURT:  She is?  I'm sorry.  Oh.  Thank you.

 9 Sorry.

10      MR. GEE:  And, your Honor, my previous question

11 was just before the market conduct had started was she

12 aware.  And I'm asking about a specific date, how much

13 before.

14      THE COURT:  All right.  I'll allow it.

15      THE WITNESS:  Enforcement action and fines are

16 always possible in our business.  So I -- I'm always

17 aware of that.

18      MR. GEE:  Q.  Is it typical to get an e-mail like

19 this before an exam even starts or before notice of an

20 exam is even given informing you specifically that --

21 of the possibility of an enforcement action and fines?

22      MR. KENT:  Objection, vague, no foundation.

23      THE COURT:  I'm not sure where that question is

24 going.  Sustained.

25      MR. GEE:  Q.  We've heard testimony from
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 1 Ms. Berkel that she believed CDI was not working

 2 collaboratively with the company during the 2007 exam.

 3 Were you aware of that testimony?

 4      A.  Yes.

 5      Q.  Were you aware of Ms. Berkel's complaint at

 6 the time of the 2007 exam that CDI was not working

 7 collaboratively with the company?

 8      A.  Yes.

 9      Q.  Ms. Berkel told you?

10      A.  I remember discussing it with Sue.  I remember

11 discussing the collaboration or lack of collaboration

12 with other team members as well.

13      Q.  And Ms. Berkel has also contended at this

14 hearing that she was having problems communicating with

15 CDI on substantive issues relating to the 2007 exam.

16 Were you aware of those problems in 2007?

17      A.  I don't recall her characterizing them as her

18 own difficulties in communicating with the CDI.  I

19 recall her characterizing them as general difficulties

20 in communicating with the CDI due to a lack of

21 willingness on the part of the staff to communicate in

22 a one-on-one realtime fashion so that questions could

23 be answered and issues could be discussed.

24      Q.  And you're aware of those perceived complaints

25 in 2007 during the exam?
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 1      A.  Yes.

 2      Q.  And Ms. Berkel also has testified at this

 3 hearing that CDI refused to share information with

 4 PacifiCare.  Were you aware of that in -- Ms. Berkel's

 5 complaint of that in 2007?

 6      A.  I remember her discussing her frustration

 7 again at not being able to engage in realtime dialog

 8 with the Department so that she and others who were

 9 working on the exam would have the ability to

10 understand the Department's thought process around

11 issues, what issues they were looking at, how they were

12 interpreting them, when they had questions and when

13 they had insufficient information, that we might be

14 able to provide and explain more fully what our

15 processes were.

16      Q.  At any point during the 2007 exam, did

17 Ms. Berkel or any of your staff come to you and ask you

18 to get more involved in the exam?

19      A.  No.  I remember having conversations with

20 Ms. Higa about what she was doing about communicating

21 with the exam team, specifically with Craig Dixon, in

22 an effort to try to improve the communications, so she

23 did not ask me to become involved in those but had

24 multiple conversations with me about it just to keep me

25 apprised of what she was doing about it.
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 1      Q.  You didn't feel it was necessary for you to

 2 get involved and have communications with CDI

 3 leadership giving the perceived problems that

 4 Ms. Berkel and your staff were having?

 5      A.  I remember asking Joy that question, if she

 6 wanted me to do anything about it.  At the time, she

 7 felt that she was in the best position to engage in

 8 those conversations, but we agreed that, if she thought

 9 it would be helpful for me to become involved, that she

10 would let me know.

11      Q.  You didn't feel it was necessary, given what

12 you heard?

13      A.  No.  And not only given what I'd heard, but

14 you know, given Ms. Higa's imminent qualifications for

15 that set of communication.

16      Q.  Was Ms. Higa involved in the DM -- 2007 DMHC

17 audit which you got involved in?

18      A.  I -- I don't remember.  She was supervising

19 the staff, so presumably she was.  I don't remember her

20 in the specific conversations that I was involved in.

21      Q.  Okay.  And you testified that you first read

22 Ms. Berkel's December 7, '07 letters in 2008, after the

23 OSC had been filed; is that right?

24      A.  I think what I said was it was around that

25 time.  It could have been -- it could have been before,
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 1 or it could have been immediately after.  I don't

 2 actually remember if it was right before or after, but

 3 it was around the same time.

 4      Q.  So in December 2007, when Ms. Berkel was

 5 drafting these letters, you were unaware of the

 6 contents of Ms. Berkel's -- of those letters?

 7      A.  I didn't read them.  I knew the issues that

 8 were being addressed, but I did not read the letters at

 9 that time.

10      Q.  You were aware of CDI's findings at that time

11 in December 2007?

12      A.  I believe that I had read the update from Jose

13 summarizing the receipt of the reports.

14      Q.  But did you read any of the drafts of the

15 company's proposed responses to CDI's findings?

16      A.  No, I did not.

17      Q.  We've already looked at some referrals that

18 CDI issued during the 2007 exam.  And you're familiar

19 with the referral process in which CDI reviews

20 PacifiCare claims files and submits written referrals

21 to the insurers regarding those claim files?

22      A.  I am familiar with that process.

23      Q.  Then the company is supposed to respond to

24 those referrals; is that right?

25      A.  That's correct.
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 1      Q.  And this is a standard process that you go

 2 through during market conduct examinations; is that

 3 right?

 4      A.  Yes, that's right.

 5      Q.  And I take it you were not involved in the

 6 referral process for the 2007 exam?

 7      A.  That's correct.

 8      Q.  Since that time of the referral process, have

 9 you been informed of any problems or deficiency --

10 deficiencies with some of the information that the

11 company provided in its responses to those referrals?

12      A.  In preparation for participating in the -- in

13 my appearance here, I have been made aware of that.

14      Q.  We've looked at Exhibit 113.  I think it's in

15 Packet 4.  Do you have those packets still?

16      A.  I have it.

17      Q.  And as we've discussed 113 before, you would

18 agree, would you not, that there's incorrect

19 information in the company's response to 113, right?

20      A.  I would agree with that.

21      Q.  Turn if you would to 106.

22          Let me know when you're ready, take your time.

23      A.  I'm ready.

24      Q.  Okay.  And on the first paragraph of the

25 referral under the question at issue, the sentence
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 1 starting, "In reviewing the data, we note the following

 2 inconsistency."  Do you see that?

 3      A.  I do.

 4      Q.  And another three bullets?

 5      A.  I see that.

 6      Q.  And on the last page of this exhibit, 572, we

 7 have the company response, right?

 8      A.  Yes.

 9      Q.  And the second to last paragraph, "Lastly, it

10 was determined that incorrect received dates were

11 provided in the original paid claims spreadsheet," were

12 you aware of instances where PacifiCare provided

13 incorrect claims data to CDI during the 2007 exam?

14      A.  I wasn't aware that we provided incorrect

15 information.  I do know that we went through

16 multiple -- I was aware that we went through multiple

17 iterations of supplying data to the CDI and what I

18 remembered was that, in part, because the company and

19 the Department didn't have clear communications about

20 what the CDI was looking for or expected.

21      Q.  No one raised this issue with you, though, of

22 incorrect received dates provided by PacifiCare to CDI?

23      A.  Not to my recollection.

24      Q.  Turn if would you to 107.

25      A.  I'm ready.
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 1      Q.  The second page of this document, 4006, you

 2 see that this referral has four questions from CDI?

 3      A.  I do see that.

 4      Q.  And on the next page, you'll -- well, at the

 5 bottom of the 4006 and continuing to the next page,

 6 you'll see PacifiCare's response has three responses.

 7 Do you see that?

 8      A.  I do see that.

 9      Q.  And Question 4 was not answered in this

10 referral; is that right?

11      A.  I see that.

12      Q.  Were you informed of instances in which

13 PacifiCare did not respond to all of the questions in

14 CDI's referral?

15      A.  I don't recall having discussions about that.

16      Q.  Do you know of any corrective actions the

17 company took to address any incorrect information,

18 missing information that arose from the referral

19 process in the 2007 exam?

20      MR. KENT:  No foundation, vague and ambiguous.

21      THE COURT:  I'm sorry.  Could you read the

22 question to me.

23          (Record read)

24      THE COURT:  If you know.

25      THE WITNESS:  I believe that the company made
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 1 every effort to provide the requested information

 2 throughout the process.  So I'm not sure I would

 3 characterize those as corrective actions so much as the

 4 company's overall focus and intent to provide the

 5 correct information.

 6          I know that follow-up information was provided

 7 when either the information -- the CDI felt the

 8 information was incomplete or the company knew that

 9 additional information was due.

10      MR. GEE:  Q.  But my question was, subsequent to

11 the referral process, have there been any corrective

12 action plans by PacifiCare to address any problems that

13 occurred on PacifiCare's part during the 2007 exam?

14      MR. KENT:  That's asked and answered.  It's

15 argumentative.  There's no foundation.

16      MR. GEE:  It wasn't answered.

17      MR. KENT:  It was answered, Mr. Gee.

18      THE COURT:  Can you read the answer back.

19          (Reported read)

20      THE COURT:  All right.

21          So the answer is no, you didn't make any

22 prospective action that you would call corrective

23 action to make sure that, in the future, there were no

24 mistakes in the answers to these referrals?

25      THE WITNESS:  To these referrals, your Honor, or
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 1 to subsequent referrals?

 2      MR. GEE:  Q.  Just the referrals process in

 3 general.

 4      THE WITNESS:  I'm sorry.  I misunderstood the

 5 original question then.  I thought you were asking me

 6 about where it appeared that information was missing on

 7 the referrals submitted in the 2007 market conduct

 8 exam.  So that was the question that I answered.  So if

 9 you're -- it seems you're asking me a procedural

10 question about the referral process for any market

11 conduct exam?

12      MR. GEE:  Q.  In response to any issues that

13 you -- that PacifiCare had with its responses to the

14 referrals, have you taken any corrective action plans

15 to address those problems?

16      A.  The only discussions that I can think of that

17 we have had relative to the market conduct exam process

18 in general and the management of referrals is to be --

19 is to improve the explicit communication between the

20 market conduct exam staff and examiners in general

21 about the status of information in referrals.

22          So, for example, if we're going to request an

23 extension on a referral, to make sure that's done in

24 writing and that the response is received in writing as

25 opposed to relying on a phone conversation.
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 1          If a partial answer is given and subsequent

 2 information will follow, to make sure that that's

 3 clearly communicated with the response as well as

 4 making sure that we've requested an extension for the

 5 subsequent information, that kind of thing.

 6      Q.  All right, Ms. Monk, since you brought it up,

 7 specific to the issues in -- let's start with Exhibit

 8 113.  There was incorrect information provided by the

 9 company in 113.  Do you know of any specific corrective

10 action plans to address that problem of incorrect

11 information in Exhibit 113?

12      A.  No additional corrective actions have been put

13 in place as a result of that because it is the

14 company's practice and always has been to make every

15 effort to assure that information, correct information,

16 is supplied to any regulator that's examining us.

17          The team is very focused on the importance of

18 assuring the correctness of the information supplied.

19 So we wouldn't have developed a corrective action

20 around that.

21      Q.  But in 113, incorrect information was

22 provided, right?

23      A.  I agree that that's true.

24      Q.  And in response to the incorrect information

25 provided in 113, no corrective action plans have been
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 1 implemented, right?

 2      MR. KENT:  Asked and answered.

 3      THE COURT:  Sustained.

 4      MR. GEE:  Q.  Do you remember a suggestion in

 5 early 2008 that PacifiCare should make an effort to

 6 reform its market conduct exam practices?

 7      MR. KENT:  Objection, vague.

 8      THE COURT:  Overruled.

 9          But you had a question.

10      THE WITNESS:  I was going to say could you repeat

11 the question?

12      MR. GEE:  Sure.

13      Q.  Do you remember a suggestion in early 2008

14 that PacifiCare should make an effort to reform its

15 market conduct exam practices?

16      THE COURT:  I'll allow it.

17      THE WITNESS:  I can remember having conversations

18 in early 2008 subsequent to the -- subsequent to the

19 2007 targeted exams with both DMHC and the California

20 Department of Insurance and the issuance of the OSC

21 about whether we needed to look at the way that we

22 handle market conduct exams and involve greater legal

23 review, given the legal positions that the CDI in

24 particular was taking as a result of the market conduct

25 exam communication.
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 1      MR. GEE:  Q.  Do you ordinarily refer to the DMHC

 2 investigations as market conduct exams?  Aren't they

 3 called audits?

 4      A.  No.  I normally refer to them as market

 5 conduct exams.

 6      Q.  Okay.  And do you remember saying that

 7 PacifiCare's practices during the market conduct exams

 8 in 2007 were problematic?

 9      A.  I don't remember making an observation like

10 that.  I do remember, again, having had conversations

11 after the OSC was filed by the CDI and looking at the

12 experiences that we'd had and saying, you know, "Do we

13 need to look at how we're managing our communications

14 from a legal perspective?"

15      MR. GEE:  819, your Honor.

16      THE COURT:  819 is an e-mail with a top date of

17 February 25th, 2008.

18      MR. KENT:  Your Honor, for the record, this chain

19 of e-mails refers to conversations with not one but two

20 United lawyers.

21      THE COURT:  I remember Fo, Mr. Fo.

22      MR. KENT:  Yes, Mr. Fo.

23      MR. GEE:  Where are we looking?

24      THE COURT:  In the middle of the page.

25      MR. GEE:  On the first page?
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 1      MR. VELKEI:  Both.  There's also Thad Johnson, I

 2 believe Kevin Kroeker, a number of lawyers referenced.

 3      THE COURT:  All right.

 4      MR. GEE:  I only am interested in the top e-mail.

 5      THE COURT:  Well, then you're going to have to

 6 redo this.

 7      MR. GEE:  I don't need to read through this.  I

 8 just need the top e-mail.

 9      THE COURT:  I understand, but you can't put this

10 thing in the way it is.

11      MR. GEE:  We'll redact it all.

12      MR. KENT:  Is this a good time to take a break?

13      THE COURT:  Sure.

14      MR. GEE:  I don't have many questions on this

15 document.  I would be -- it would be nice to just

16 finish this section.

17      THE COURT:  You want me to just cut it off?

18      MR. GEE:  That's fine.  That's fine, your Honor.

19      THE COURT:  "Just the one Q for you"?

20      MR. GEE:  Perhaps just cut it off in the middle,

21 the "From Ms. Monk," the 10:33 a.m.

22      THE COURT:  That's the one she's talking about --

23      MR. GEE:  I'm saying cut it off above that.

24      MR. KENT:  I'm not so sure but that the top one

25 implicates --
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 1      THE COURT:  I'm going to mark it as 819 as the top

 2 one.  And why don't we take a break and think about it.

 3 That's a serious matter if it's attorney-client

 4 privilege.  It doesn't do us any good so just blow

 5 through it.  So why don't you talk about it, and we'll

 6 come back.

 7          (Recess taken)

 8      THE COURT:  All right.  We'll go back on the

 9 record.  Any present resolution of the --

10      MR. KENT:  The call with the quote/unquote

11 leadership team that Ms. Monk is referring to in that

12 topmost e-mail is privileged communication.  There were

13 lawyers on the call who were providing legal services.

14      THE COURT:  All right.  Did you want that back?

15      MR. KENT:  Yes.

16      MR. GEE:  We'll withdraw the exhibit.

17      MR. KENT:  Thank you.

18      THE COURT:  Next question, Mr. Gee?

19      MR. GEE:  Actually, while we're on the subject of

20 inadvertently produced documents, the last time

21 Ms. Monk was here, we showed her a legislative

22 bulletin.  And there was a question that I think

23 Mr. Kent was going to check on.

24          There was a person named Harry Gruff

25 [phonetic] who they tried to determine if that was a
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 1 lawyer.  It was a paralegal, and they were trying to

 2 determine whether legal was consulted in preparing this

 3 legislative bulletin.

 4      MR. KENT:  I do recall the document.  I recall

 5 that he is a paralegal, and he was working under the

 6 direction of a lawyer.  But I've got to say that -- let

 7 me double-check over the noon hour whether there's a

 8 privilege issue because right now I'm drawing a blank

 9 on how that issue was resolved.

10      MR. GEE:  Sure.  Let me give you the Bates number.

11          PAC0154320.

12      MR. KENT:  015320?

13      MR. GEE:  0154320.

14      MR. KENT:  Thank you

15      MR. GEE:  Q.  Ms. Monk, you'll recall last time

16 you were here you testified on direct about

17 PacifiCare's implementation enactment logs for SB 367,

18 do you remember that?

19      A.  Yes.

20      Q.  In response to some of my questions, you said

21 that, in addition to the documentation you had produced

22 for SB 367, you had searched for and had found

23 implementation documents for AB 55.  Do you recall

24 that?

25      A.  Yes.
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 1      Q.  You said that you had produced that AB 55

 2 documentation to your counsel, but you didn't think

 3 that that documentation had been provided to CDI yet.

 4 Do you remember that?

 5      A.  Yes.

 6      Q.  So I requested that documentation, and after

 7 that, some documents arrived in my e-mail box.  And I'd

 8 like to show you one of those documents to confirm that

 9 this is what you had in your mind.

10      A.  Okay.

11      MR. GEE:  819?

12      THE COURT:  819, top label of "Tracking Tool For

13 Implementation Of AB 55."  The print date is not

14 relevant, I'm sure.  So I don't have a date on the

15 document.

16          (Department's Exhibit 819, PAC0867658

17           marked for identification)

18      THE COURT:  Do you have a suggestion for a date?

19      MR. KENT:  At the lunch hour, we'll check and see

20 if we can find something in the metadata.

21      MR. GEE:  There are some deleted dates here, your

22 Honor.

23      THE COURT:  I see that.  I don't know what it

24 means.  We could ask about it.

25      MR. GEE:  I believe the way these
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 1 track-changes-type things work is it was probably

 2 printed out once on 5/7/01 and --

 3      MR. VELKEI:  We'll check.

 4      THE COURT:  Because 2001 and 2000 simply aren't --

 5 anyway.

 6      MR. KENT:  This may have been a living document

 7 and it goes back to 2001.

 8      THE COURT:  Or 2000, actually.

 9          All right.  Go ahead.

10      MR. GEE:  Q.  Take your time.

11      A.  I'm ready.

12      Q.  Do you recognize this document, Ms. Monk?

13      A.  I do.

14      Q.  Do you know the approximate date this document

15 would have been created?

16      A.  It was created at least as early as December

17 of 2000.  I don't know if there was a prior version of

18 it to that.

19      Q.  Is this Document 819 one of the implementation

20 documents for AB 55 that you were referring to before?

21      A.  Yes.

22      Q.  This document appears to be in draft form,

23 right?

24      A.  I'm not sure I would refer to it as a draft.

25 I'm not sure there was ever intended to be a final of
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 1 this as opposed to it was a document that was edited as

 2 the project went along.

 3      Q.  Do you know of other versions of this

 4 implementation log for AB 55 other than 819?

 5      A.  I don't think I have any other ones, but based

 6 on the way the tracked changes are here, I would

 7 speculate that there are other versions of this.

 8      Q.  You don't know of any other version of though?

 9      A.  No.

10      Q.  Does this documentation reflect what the

11 company believes it needs to do to comply with the law,

12 AB 55?

13      MR. KENT:  Over broad.

14      THE COURT:  Overruled.

15      THE WITNESS:  It's intended to reflect that.  I

16 can't say whether or not this is a complete description

17 of the company's beliefs because it was a document that

18 was edited as discussions occurred and information was

19 obtained.

20      MR. GEE:  Q.  Reading from your testimony, 9058,

21 starting Line 3:

22                    "In my search of my records

23               I did not find a memo that I had

24               written about AB 55 to my boss.

25               I did find some documentation on
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 1               AB 55, which I just mentioned

 2               that is not exactly in this

 3               format.  It's not the exact same

 4               type of document, but it's got

 5               information related to what the

 6               company believes it needs to do

 7               to comply with the law.  That's

 8               what I just mentioned a moment

 9               ago."

10          Do you recall that testimony?

11      A.  Yes.

12      Q.  Is this 819 one of those AB 55 documentations

13 you were referring to in this testimony?

14      A.  Yes.

15      Q.  AB 55 is the bill that added Section 10169(i)

16 to the Insurance Code; is that right?

17      A.  Is that the IMR statute?

18      Q.  Yes, I'm sorry.  It's the IMR notification

19 language to be included on certain health insurance

20 documents.

21      A.  Yes, it did.

22      Q.  Turn if you would to 7674, the internal Page

23 17.

24      A.  Did you say 674?

25      Q.  7674.  Are you there?
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 1      A.  Yes.

 2      Q.  That first column, I'm not sure you can read

 3 it on your copy but I believe it says "Activity To Be

 4 Completed."

 5      A.  I see that.

 6      Q.  Under that, there's another column called

 7 "Policy Number."  Do you know, what's that about?

 8      A.  I don't actually understand these headings.

 9 They look like they've been consolidated over rows that

10 don't fit with them.

11      Q.  Looks like some kind of formatting issue?

12      A.  Yes, right.

13      Q.  So under that first column, the last row,

14 "Confirm Appropriate Letters where IMR paragraphs

15 should be used," that's probably an activity to

16 complete, not a policy number, right?

17      A.  I would agree with that.

18      Q.  Under two columns over, it's either "Status"

19 or "Comments."  The -- under that same last row,

20 there's a number.  Says, "Discuss recommendation of

21 group: provide IMR paragraph in all pre-service and

22 claims denial, delay, and modification letters or only

23 those dealing with MN."

24          "MN" in this context is medical necessity?

25      A.  That's correct.
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 1      Q.  So what's being reflected here is there's a

 2 discussion among the group.  Do you understand that to

 3 be the implementation group?

 4      A.  Yes.

 5      Q.  And they're discussing whether to include the

 6 IMR paragraph.  That's the IMR notification language

 7 required by 10169(i)?

 8      A.  Yes, I think that's right.

 9      Q.  They're discussing whether to include that IMR

10 paragraph in all pre-service and claims denial, delay

11 or modification letters or whether to include the IMR

12 paragraph only in letters dealing with medical

13 necessity.  Is that a fair reading of what this passage

14 is saying?

15      A.  I think that's a fair reading.

16      Q.  And No. 2 says, "Decision made to use IMR

17 paragraph in all pre-service and claims delay, denial

18 or modification letters."  Do you see that?

19      A.  I do.

20      Q.  And this is saying that the decision of the

21 implementation group is to use that IMR paragraph in

22 all pre-service claims delay, denial and modification

23 letters, right, not just letters dealing with medical

24 necessity?

25      A.  I agree that that is the decision that's being
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 1 described.  I'm not sure I would attribute it to the

 2 implementation group because it actually says above

 3 "Discuss recommendation of group."  It looks like that

 4 recommendation may have been discussed with someone

 5 outside the group.

 6      Q.  But a decision had been made to include this

 7 on all letters?

 8      A.  Yes.

 9      Q.  And pre-service letters are letters that go

10 out to members before medical service is rendered; is

11 that right?

12      A.  Yes.

13      Q.  So obviously pre-service letters go out to

14 members before a member exhausts the insurer's internal

15 appeals process, right?

16      A.  That's true.

17      Q.  We previously looked at Exhibit 5263.  It's in

18 Packet 3 up there.  Do you have that packet still?

19      A.  I do.

20      Q.  And 5263 is a February 25th, 2008 e-mail

21 from -- top e-mail is from Phyllis Kerk?

22      A.  Yes.

23      Q.  Are you there?  And in her e-mail Ms. Kerk

24 says, "It's good to have DMHC's position in writing,"

25 quote, "since that has been our understanding from the
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 1 beginning, the way ICE trained on it and how we audit

 2 delegated providers."

 3          And you previously testified that PacifiCare

 4 relies in part on ICE training; is that right?

 5      A.  Did I say we relied on ICE training?

 6      Q.  Yes -- I believe so.  But --

 7      A.  As opposed to ICE position development?  I'm

 8 not sure many of our staff get directly trained by ICE.

 9      Q.  What's ICE position development?

10      A.  The work that I described yesterday that the

11 industry collaborative effort members, including

12 providers, plans, regulators actually engage in to

13 arrive at interpretation of regulations, things like

14 that.

15      Q.  Does your staff review ICE materials generated

16 from that process?

17      A.  They participate in their development and

18 refer to them.

19      Q.  You testified you've seen some of those ICE

20 training materials, right?

21      A.  I don't think I did say that.  I think I

22 actually said I haven't seen any ICE training

23 materials, but I've seen other documentation produced

24 by ICE.

25      Q.  Materials generated by ICE, you have seen
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 1 those?

 2      A.  Yes.

 3      Q.  And your staff uses those in interpreting the

 4 law sometimes, right?

 5      A.  Sometimes, yes.

 6      Q.  And are you aware ICE materials are available

 7 on-line?

 8      A.  I don't think I was aware of that one way or

 9 the other.

10      Q.  Have you ever been to the ICE Web site?

11      A.  I don't remember.

12      Q.  Let me show you some documents we've printed

13 off the ICE Web site.

14          820, your Honor.

15      THE COURT:  820 is "ICE, Industry Collaboration

16 Effort" document.

17          (Department's Exhibit 820 marked

18           for identification)

19      THE WITNESS:  Okay.

20      MR. GEE:  Q.  This is the same ICE organization

21 we've been discussing?

22      A.  Yes, it is.

23      Q.  So if you go to the ICE Web site -- and it's

24 "ICEforhealth.org" -- and you click on the "library"

25 link at the top of the page, you can open up approved
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 1 ICE documents.

 2          And in that folder there are a number of

 3 documents, including something called a reference

 4 matrix for denials related to AB 1455 that appears on

 5 the second page of this exhibit, three documents down.

 6          You see the "Denials - Reference Matrix,"

 7 there's a link to that, and then under that, "AB 1455"?

 8 Do you see that, Ms. Monk?

 9      A.  You're talking about on the second page of

10 this document, a few lines down where there's a Word

11 document icon, and next to it, the word "Denials -

12 Reference Matrix"?

13      Q.  Yes.

14      A.  I do see that.

15      Q.  Then there's the "AB 1455" underneath that?

16      A.  I do see that.

17      Q.  You testified on direct about AB1455 in

18 referencing the DMHC acknowledgement regulation, right?

19      A.  Yes.

20      Q.  And AB 1455 is also known as the prompt

21 payment bill, right?

22      A.  I think that's right.

23      Q.  And it, among other things, defined unfair

24 payment patterns and unfair billing practices?

25      A.  Yes.  To be clear, in concert with the
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 1 regulations that were subsequently promulgated.

 2      MR. GEE:  Sure.

 3          821, your Honor.

 4      THE COURT:  821 is "Reference Matrix for Member

 5 Denials."  It's 821.

 6          (Department's Exhibit 821 marked

 7           for identification)

 8      THE WITNESS:  I'm ready.

 9      MR. GEE:  Q.  I'll represent that this is a

10 printout of the "Denials - Reference Matrix" referred

11 to in 820, and --

12      MR. KENT:  Is there some reason it has a different

13 date?

14      MR. GEE:  This is what comes up when I click on

15 the link.

16      Q.  And on the first page, Ms. Monk, we have some

17 key definitions.  And under "Denial Letter or Denial

18 Notice," it says, "Document notifying a patient that an

19 adverse coverage decision has been made as a result of

20 adjudication."  Do you see that?

21      A.  I do.

22      Q.  Then a little further down that paragraph, it

23 says, "This notice may comprise a letter or properly

24 formatted explanation of benefits form (EOB)."  Then it

25 continues on.
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 1          Do you see that?

 2      A.  I do.

 3      Q.  Were you aware of this definition by ICE of a

 4 denial letter or denial notice?

 5      MR. KENT:  Vague, over broad.  Refers to

 6 post-service financial claims at the top as part of the

 7 definition.

 8      THE COURT:  Do you understand the question?

 9 Ms. Monk, do you understand the question?

10      THE WITNESS:  Could you repeat it one more time?

11      MR. GEE:  Sure.

12      Q.  Were you aware of this definition by ICE of

13 denial letter or denial notice?

14      A.  I was not aware of this definition.

15      Q.  Turn, if you would, to the second page.

16 "Denial Notice General Standards," do you see that?

17      A.  I do.

18      Q.  Then for commercial, the second paragraph

19 starts "DMHC" -- "The required DMHC language..." do you

20 see that?

21      A.  Yes.

22      Q.  "...language and the agency's toll-free "800"

23 phone numbers must be included along with approved

24 independent medical review (IMR) language."  Do you see

25 that?
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 1      A.  I do.

 2      Q.  Then there's a reference in the first

 3 paragraph, says, "The latest standards were presented

 4 at the ICE (Industry Collaboration Effort) claims

 5 standardization seminar in January 2003."  Do you see

 6 that?

 7      A.  I do.

 8      Q.  Do you know if PacifiCare participated in any

 9 way in that standardization seminar in January 2003?

10      A.  I don't know.

11      Q.  You previously testified, Ms. Monk, that the

12 right to request IMR language was added to PacifiCare

13 EOBs on January 15th, 2007.  Do you remember that

14 testimony?  I'm sorry -- June 15th, 2007?

15      A.  Did I say June 15th?

16      MR. KENT:  I think that misstates the prior

17 testimony.

18      THE COURT:  Well, I don't have it.

19      MR. GEE:  8889, starting Line 18:

20                    "This yet revised version

21               of the EOB, when was that put

22               to use?"

23                    Answer:  "On June 15th."

24      THE COURT:  That's a different statement.  If it

25 was revised, that may mean that there was another one
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 1 prior to that.

 2      MR. GEE:  I should have -- I think in the context,

 3 it's clear, but I don't have the whole cite.  I

 4 apologize, your Honor.  Let me just try it this way.

 5      THE COURT:  All right.

 6      MR. GEE:  Q.  Ms. Monk, when was the right to

 7 request IMR language added to PacifiCare's EOBs?

 8      A.  You mean PLHIC?

 9      Q.  PLHIC, I'm sorry.

10      A.  I believe it was added June 8th.

11      Q.  June 8, 2007, correct?

12      A.  Correct.

13      Q.  And that June 8th, 2007 date, that's -- after

14 June 8th, 2007, PLHIC EOBs sent out after then

15 contained the IMR notification language; is that right?

16 That wasn't the implementation date.  That was the date

17 that it was actually added to EOBs?

18      A.  I believe -- I believe that EOBs printed on or

19 after June 8th contained that language.

20      Q.  Any EOB with a check date -- an EOB printed

21 with a check date June 9th, 2007 would contain the IMR

22 language; is that your testimony?

23      A.  I think so.

24      MR. GEE:  I'd like to have marked as the next --

25 we're going to do these in threes.  I think there are
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 1 three exhibits here.

 2          These are some EOBs I'm going to pass out to

 3 counsel and the witness, so a redacted and unredacted

 4 version.

 5          Your Honor would only like the redacted.

 6      THE COURT:  These are new?

 7      MR. GEE:  Yes.

 8      THE COURT:  You want them collective, 822?

 9      MR. GEE:  Sure, that's fine.

10      THE COURT:  822 is a set of EOBs.  First one has a

11 check date of 10/88/07; the second, 10/25/07; and the

12 third, 10/29/07.

13          (Department's Exhibit 822, CDI00211470

14           marked for identification)

15      THE WITNESS:  I'm ready.

16      MR. GEE:  Q.  Do you recognize the format of these

17 documents as PLHIC EOBs?

18      A.  I do recognize them.  They're -- they're

19 individual member EOBs printed out of the OTIS system.

20      Q.  You can tell that there's a -- under

21 "Questions?" at the lower left-hand corner, says,

22 "Register on www.eAMS.com," and AMS is the individual

23 claim business?

24      A.  That's correct.  And on the page number marked

25 1472, there's also, after the "Important
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 1 Information" -- or in the "Important Information," it

 2 indicates to send appeals requests to Green Bay,

 3 Wisconsin."  A couple paragraphs down, "American

 4 Medical Security Life Insurance Company" is listed

 5 there.  So all of those lead me to believe these are

 6 individual member claims.

 7      Q.  Ms. Monk, there are three EOBs, individual

 8 claim EOBs here, right?

 9      A.  Yes.

10      Q.  Each of them are dated after June 8th, 2007,

11 right?

12      A.  I see that.

13      Q.  Yet none of these EOBs have the IMR language

14 required by 10169(i); is that right?

15      A.  I don't see IMR notice language on any of

16 these EOB.  My prior testimony related to -- that was

17 related to the RIMS system.

18      Q.  So there were individual claims EOBs after

19 June 9th -- after June 8th, 2007 that did not contain

20 the IMR notification language, right?

21      A.  I don't know if that's right or not.  The

22 three examples that you provided don't, but I don't

23 have any other facts besides these three documents in

24 front of me with which to answer that question.

25      Q.  And AMS is the administrator of individual
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 1 claims, right?

 2      A.  They do administer the individual claims.  I

 3 don't know if there's a legal significance to the term

 4 "administrative" the way that you're using it.  They do

 5 process the individual claims on the OTIS platform.

 6      Q.  And the claims are underwritten by PLHIC,

 7 right?  If you turn to -- on the 147- --

 8      A.  This is a PacifiCare Life and Health Insurance

 9 Company explanation of benefits.  It's labeled as such.

10      Q.  You don't know when IMR notification language

11 was added to EOBs for individual claims, do you?

12      A.  I don't have any information about IMR

13 notification language with respect to the

14 OTIS-administered claims.

15      Q.  And you also testified that the "right to CDI

16 review" language was added to PacifiCare EOPs in June

17 2007, right?

18      A.  Yes.

19      Q.  In that testimony, you were referring only to

20 group claims?

21      A.  Yes.

22      Q.  You don't know when that "right to CDI review"

23 was added to individual claims EOPs, do you?

24      A.  The information that I reviewed with respect

25 to that testimony was related to the RIMS system.  So
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 1 no, I don't have any information about the OTIS system,

 2 which is where the individual claims were administered.

 3      Q.  Who would know when CDI review language was

 4 added to the individual claim EOPs, if they were added?

 5      A.  I don't know exactly who the person would be.

 6 If I were asking that question, I would go to someone

 7 on Ms. Berkel's staff.  And they have people that they

 8 work with that administer the OTIS system.

 9      Q.  You don't know who the person would be who

10 would know when IMR notification language was added to

11 EOPs on the individual claims?

12      A.  No, same -- same answer as before.

13      MR. GEE:  Just like to have marked a couple EOPs.

14 We could do them together in 823, your Honor.

15      THE COURT:  All right.

16      MR. GEE:  Again, I'll hand out a redacted and

17 unredacted version to counsel and the witness.

18      THE COURT:  I'm going mark as 823 a set of

19 explanation of benefit documents that you're indicating

20 went to the provider; is that correct Mr. Gee?

21      MR. GEE:  Yes, your Honor.

22      THE COURT:  The top one has a date of 10/25/07.

23          (Department's Exhibit 823, CDI00212342

24           marked for identification)

25      THE WITNESS:  I'm ready.
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 1      MR. GEE:  Q.  All right.  You recognize the format

 2 of these two EOPs as PLHIC EOPs for individual claims?

 3      A.  I -- I don't actually recognize it.  It's

 4 labeled "EOB."  I'm not familiar with this insofar as

 5 it's being used as an EOP.

 6      Q.  These are EOBs to providers, right?  These are

 7 two EOBs to providers, right?

 8      A.  That's what it looks like.  The provider name

 9 is on here, and the provider address, in contrast to

10 the last document we looked at.

11      Q.  These are two EOBs to providers dated after

12 June 2007, right?

13      A.  They're dated after June 2007.  I see that.

14      Q.  And they don't contain "right to CDI review"

15 language or CDI phone number, address, Web site, right?

16      A.  I don't see it in these documents.

17      Q.  And you would agree, would you not, that EOBs

18 to providers are required to have CDI -- "right to CDI

19 review" and CDI Web site and address pursuant to

20 10123.13(a)?

21      A.  I believe that explanation of payments sent to

22 providers are supposed to have the language that you

23 just referenced.

24      THE COURT:  Are these also OTIS documents?

25      THE WITNESS:  Yes.  These would be OTIS documents.
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 1      THE COURT:  Go ahead.  I'm sorry.

 2      MR. GEE:  Q.  You understand these to be PLHIC

 3 claims, right, EOBs for PLHIC claims?

 4      A.  That's what I understand from reading them,

 5 yes.

 6      Q.  And, Ms. Monk, are you aware that in November

 7 and December 2007, PacifiCare EOBs were -- for group

 8 claims were again failing to include the proper IMR

 9 notification language?

10      A.  In November and December of 2007?

11      Q.  Yes.

12      A.  PacifiCare -- PLHIC group EOBs to members were

13 missing IMR language?

14      Q.  Yes.

15      A.  I'm not aware of that.

16      Q.  You don't remember hearing of a project in

17 November or December 2007 to correct California IMR

18 language on the "Know Your Rights" letter that

19 accompanies PLHIC RIMS EOBs?

20      A.  I don't remember any discussion about that.

21      MR. GEE:  824, your Honor.

22      THE COURT:  824 is an e-mail with a top date

23 December 11th, 2007.

24          (Department's Exhibit 824, PAC0213155

25           marked for identification)
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 1      THE WITNESS:  I'm ready.

 2      MR. GEE:  Q.  You're ready?  So turning to the

 3 second to last page, 3157, this e-mail string starts

 4 with an e-mail from Ms. Lookman, who writes, "This

 5 prompt has been in funding since 11/12/07.  Is there

 6 anything I can do to move it forward?  This is a

 7 critical change for CA DOI."

 8          Do you see that?

 9      A.  I do.

10      Q.  And then above that -- first, do you know what

11 a prompt is?

12      A.  No.

13      Q.  And above, we have an e-mail starting on 3156

14 from Doreen Linton, L-I-N-T-O-N, and her e-mail

15 continues back to 3157.  And Ms. Linton is providing

16 some information about the project.  Do you see that

17 section starting with "Project Summary"?

18      A.  You're looking at Doreen Linton's e-mail from

19 Monday, December 3rd?  Is that what you're looking at?

20      Q.  Yes.  And then continuing -- it continues to

21 the next page, 3157.  And then there's a block starting

22 with "Project Summary."

23      A.  Oh, yes, yes.  I see that.

24      Q.  And the project name is "Modify Know Your

25 Rights letter for CA IMR."  Do you see that?
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 1      A.  I do.

 2      Q.  "Project Status In funding."  Do you know what

 3 that means, "In funding"?

 4      A.  No.

 5      Q.  And project priority is 5.  Do you know what

 6 the 5 signifies?

 7      A.  No.

 8      Q.  "Project Description, Work order to correct CA

 9 IMR language on 'Know Your Rights' letter that

10 accompanies PHS RIMS EOBs."  Do you see that?

11      A.  Yes.

12      Q.  So these are group EOBs, right, as they are

13 referred to, RIMS EOBs?

14      A.  Yes, that's what I would surmise.

15      Q.  I meant group claims EOBs?

16      A.  Yes.

17      Q.  Then first page of 824 near the middle,

18 Ms. Lind [sic] -- who is Susan Lind, L-I-N-D?

19      A.  Susan Linde.

20      Q.  Linde, I'm sorry.

21      A.  That's all right.  She works on the regulatory

22 team.

23      Q.  Does she report to you?

24      A.  No.

25      Q.  Who does she report to?
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 1      A.  Judy D'ambrosio.

 2      Q.  And Ms. Linde is asking for Ms. Berkel's help

 3 to get CA EOBs funded and fixed again.  She explains,

 4 "Wrong language is printing on the CA EOBs again, and

 5 the project has been pending since 11/12."  Do you see

 6 that?

 7      A.  I do see that.

 8      Q.  Do you know what was wrong with the- IMR

 9 language on these California EOBs?

10      A.  No.

11      MR. GEE:  Your Honor, I know it's a little early

12 for lunch, but I'm about to start a long section.

13      THE COURT:  1:30?

14      MR. KENT:  That would be fine.  Thank you.

15          (Whereupon, the luncheon recess was

16           taken at 11:42 o'clock a.m.)

17
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 1                     AFTERNOON SESSION

 2                         ---o0o---

 3          (Whereupon, all parties having been

 4           duly noted for the record, with

 5           the exception of Mr. Velkei, the

 6           proceedings resumed at 1:38 p.m.)

 7      THE COURT:  All right.  We'll go back on the

 8 record.  Was that an exhibit number?  No, we hadn't

 9 marked it?

10      MR. KENT:  We had not marked it.

11      MR. GEE:  It was not marked.  The Bates was

12 PAC0154320, and it was a legislative bulletin.

13      THE COURT:  You're claiming attorney-client

14 privilege?

15      MR. KENT:  Yes, your Honor.

16      MR. GEE:  And we accept that representation.

17      THE COURT:  I don't have a copy, do I?

18      MR. KENT:  As far as I -- you do not.

19      THE COURT:  Yes.  All right.

20         REDIRECT EXAMINATION BY MR. GEE (resumed)

21      MR. GEE:  Q.  Just a couple cleanup questions on

22 the SB 367.

23          Ms. Monk, do you have Packet 3 in front of

24 you?

25      A.  I do.
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 1      Q.  Turn if you would to Section 10123.13(a).

 2      A.  Got it.

 3      Q.  This section, 10123.13(a) requires insurers to

 4 provide notice to insurers [sic] of their right to

 5 request CDI review.  Do you remember that?  I may have

 6 misspoke.

 7          It's notice to insureds and providers, I

 8 believe.

 9      A.  I see it.  I recognize it.

10      Q.  This section was added by SB 367?

11      A.  Yes.

12      Q.  Ms. Milburn was the government relations

13 person who managed SB 367?

14      A.  Yes.

15      Q.  And again, Ms. Milburn, to your knowledge, did

16 not review the implementation log for SB 367?

17      A.  I do not believe she did.

18      Q.  She would not in the ordinary course; is that

19 right?

20      A.  That's correct.

21      MR. GEE:  Let me hand out a new packet of

22 previously marked exhibits.

23      Q.  Turn, if you would, to 5191, Ms. Monk.  You

24 recall testifying on direct about the undertakings to

25 the CDI in 5191?
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 1      A.  I do.

 2      Q.  And you said that, in your experience,

 3 undertakings are generally written commitments in which

 4 the plan is committing to doing something usually in

 5 exchange for a regulatory decision.  Do you remember

 6 that?

 7      A.  Yes.

 8      Q.  And that regulatory decision is often an

 9 approval of a transaction; is that right?

10      A.  That can be one of the regulatory decisions

11 that might be at issue.  When you say "transaction," do

12 you mean a merger?

13      Q.  Merger or acquisition.

14      A.  Sometimes an exchange can apply to operations.

15      Q.  You believe that the undertakings reflected in

16 5191 are consistent with your experience with what

17 undertakings represent in general?

18      A.  Yes, I think so.

19      Q.  In these undertakings in 5191, PLHIC was

20 agreeing to do certain things and made commitments to

21 CDI, right?

22      A.  That's correct.

23      Q.  And in exchange for PLHIC's commitments

24 reflected in the undertakings, CDI agreed to approve

25 the acquisition of PacifiCare by United, right?
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 1      A.  Yes.

 2      Q.  And turn, if you would, to 5282 in that

 3 Packet 6.  You recall testifying about 5282 on direct?

 4      A.  Yes.

 5      Q.  And this exhibit is CDI's letter approving the

 6 acquisition in which CDI states that it based its

 7 approval in part on commitments PLHIC made in the

 8 undertakings, right?

 9      A.  Yes.

10      Q.  And we also looked at 5283.  Do you recall

11 that?

12      A.  Yes.

13      Q.  And this is a CDI press release announcing the

14 approval of the PacifiCare acquisition by United.  And

15 this press release notes CDI's approval of the

16 acquisition was in part conditioned on the commitments

17 PLHIC made in the undertakings, right?

18      A.  Yes.

19      Q.  So the deal was that PLHIC would agree to

20 various commitments set forth in the undertakings and

21 some other things, and CDI would approve the

22 acquisition; is that a fair understanding?

23      A.  You said that PLHIC would agree to the

24 commitments in the undertakings and some other things.

25 I'm not sure what you mean by "and some other things."
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 1      Q.  I'll strike "some other things."

 2          How about, the deal was that PLHIC would agree

 3 to the various commitments set forth in the

 4 undertakings and CDI would approve the acquisition of

 5 PacifiCare by United?

 6      A.  That was the understanding with respect to the

 7 undertakings, yes.

 8      Q.  Turn if you would to -- in 5191 --

 9      THE COURT:  5191?

10      MR. GEE:  5191.

11      THE COURT:  How about 5291?

12      MR. GEE:  The first tab --

13      THE COURT:  Oh, we're going back.

14      MR. GEE:  I'm sorry.

15      THE COURT:  It's okay.  I can follow.

16      MR. GEE:  Q.  The undertakings, are you there?

17      A.  I am.

18      Q.  Turn if you would to 9394.  Do you see "Under

19 Taking 20.  The undertakings set forth herein shall be

20 subject to the following terms and conditions," and

21 then there's some lettered paragraphs?

22      A.  I see that.

23      Q.  (a) is "Binding Effect.  The undertakings set

24 forth herein shall be binding on PLHIC and its

25 respective successors and permitted assigns.  If PLHIC
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 1 fails to fulfill its obligations to CDI as provided

 2 under the Undertakings set forth herein, PLHIC

 3 stipulates and agrees that CDI shall have the authority

 4 to enforce the provisions of these undertakings in a

 5 California court of competent jurisdiction."

 6          Were you involved in negotiating this

 7 provision?

 8      A.  I was not involved in negotiating this

 9 particular provision, no.

10      Q.  Do you know who was?

11      A.  We had outside counsel representing us. that

12 included two gentlemen, one by the name of Mr. Carey

13 Barney, one by the name of Mr. Kevin Kroeker.  And then

14 we had internal personnel involved, a person by the

15 name of Mr.  Thad Johnson and me.  I think those are

16 the four people.  So the other three people that I just

17 mentioned are attorneys, and they were the ones who

18 looked at that language.

19      Q.  Is it your understanding that PLHIC could

20 enforce provisions of these undertakings against CDI in

21 a California court?

22      MR. KENT:  Calls for a legal conclusion.

23      THE COURT:  If you know.

24      THE WITNESS:  I don't know.

25      MR. GEE:  Q.  To your knowledge, did CDI assume
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 1 any obligations to United or PacifiCare in 5191?

 2      MR. KENT:  Calls for a legal conclusion.

 3      THE COURT:  If you know.

 4      THE WITNESS:  I don't know.

 5      MR. KENT:  It's also vague.

 6      THE COURT:  She doesn't know.

 7      MR. GEE:  Q.  You don't know?

 8      A.  I don't know.

 9      Q.  You testified that Mr. Johnson, Mr. Kroeker,

10 and Mr. Barney were involved in negotiations of these

11 undertakings -- and yourself.  Was there anyone else on

12 the PacifiCare and United side who were involved in

13 negotiating the undertakings?

14      A.  I can't remember anybody involved in the

15 negotiation of the undertakings.  There were many

16 people involved in supporting the negotiations of the

17 undertakings, so providing information to those of us

18 who were interacting directly with the CDI.

19          And then there were other executives from whom

20 we were seeking authority to make the agreements.  But

21 the actual negotiating team, as I recall, consisted of

22 those four people.  I don't think I've forgotten

23 anyone, but I could have.

24      Q.  Who else was involved in -- who was involved

25 in supporting the negotiation team?
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 1      A.  I won't be able to remember all of the names

 2 of the people involved.  The undertakings cover a very

 3 broad array of subject matter.  But I'll name some of

 4 the people that I remember.

 5          There was a woman named Joann Escasa-Haigh,

 6 J-O-A-N-N, Escasa-Haigh, E-S-C-A-S-A, hyphen,

 7 H-A-I-G-H, Susan Berkel, Lori McCarty -- McCarty is

 8 M-C, capital C-A-R-T-Y -- Michael Henderson.  I'm

 9 naming mostly people from the PacifiCare side.  There

10 were many people involved from the United side whose

11 names I'm not going to be able to remember.

12      Q.  I understand.  It's not a memory test.

13      A.  There were a lot -- I mean, there were a lot

14 of people who provided us information to help support

15 the process.

16      Q.  What about the people from whom you sought

17 approval?  Do you recall any of those individuals?

18      A.  The principal people were David Lubben,

19 L-U-B-B-E-N, who was the general counsel of

20 UnitedHealth Group at the time.  He was the main one on

21 the United side.  And then Joseph Konowiecki on the

22 PacifiCare side.  Konowiecki is K-O-N-O-W-I-E-C-K-I.

23      Q.  What was his title?

24      A.  He was the general counsel for PacifiCare

25 Health Systems.
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 1      Q.  And Ms. Escasa-Haigh, what was her title?

 2      A.  I believe she was chief of staff to James

 3 Frey.  Frey is F-R-E-Y.

 4      Q.  What was Ms. Berkel's involvement in providing

 5 support to the negotiating team?

 6      A.  As I recall, she provided different kinds of

 7 information -- financial information, historical

 8 financial information for PHS as a whole, given that

 9 she'd had a prior role as a corporate finance senior

10 vice president for PHS.  That's what I remember off the

11 top of my head.

12      Q.  And do you recall what Ms. Escasa-Haigh

13 provided?

14      A.  She provided a lot of different information

15 because she acted in the part of kind of going out into

16 the organization and getting specific questions

17 answered by subject matter experts.  So she provided a

18 lot of different information.

19          She provided some of the information relative

20 to the metrics in Undertaking 19.  She provided

21 administrative expense information and historical

22 information.  She provided some of the product

23 information.  She did -- she provided a lot of

24 different types of information that she researched on

25 behalf of the team.
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 1      Q.  And Ms. McCarty, what was her title?

 2      A.  I don't know.

 3      Q.  Do you recall what kind of support she

 4 provided?

 5      A.  I think she assisted in looking at some of the

 6 historical claims performance information to help

 7 support this particular undertaking, but she might have

 8 looked at some other things as well.

 9      Q.  The historical claims information that was

10 used for Undertaking 19?

11      A.  To look at PLHIC's historical performance.

12      Q.  Mr. Henderson, do you recall his title?

13      A.  I believe he was a senior vice president of

14 finance for PacifiCare Health Systems.

15      Q.  Do you recall what support he provided?

16      A.  Also in the financial -- he helped us with

17 some of the proforma budget information, looked at a

18 lot of different kinds of information with us.

19      Q.  Do you recall what information Ms. --

20 Ms. Escasa-Haigh and Ms. McCarty provided you regarding

21 historical claims information?

22      A.  I don't recall specifically.

23      Q.  Was there someone at PacifiCare or United who

24 was the -- who was primarily responsible for the

25 undertakings as a whole?
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 1      MR. KENT:  It's vague

 2      THE COURT:  Overruled.

 3      THE WITNESS:  Do you mean in negotiating them?

 4      MR. GEE:  Q.  Yes, I'm sorry.  Yes.

 5      A.  The person from United that was primarily

 6 responsible was Thad Johnson.  And the person from

 7 PacifiCare that was primarily responsible was me, but

 8 we both relied on outside counsel as well.

 9      Q.  Was there someone at PacifiCare United who was

10 primarily responsible for negotiating Undertaking 19?

11      A.  I know that Thad Johnson was involved in

12 negotiating No. 19 from the United side.  I believe

13 that he got supporting information from other people

14 within United.

15      Q.  From Ms. Escasa-Haigh and Ms. McCarty?

16      A.  They were PacifiCare people, so they wouldn't

17 have been able to provide information on behalf of

18 United.

19          So I think that he was consulting with other

20 people who were on the United operations side at the

21 time relative to the metrics.

22      Q.  Was there someone on the PacifiCare side who

23 was primarily responsible for Undertaking 19?

24      A.  I think that would have been me, but as I

25 said, I was relying heavily on other subject matter
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 1 experts.

 2      Q.  You were the person who was using the

 3 historical claims information from Ms. Escasa-Haigh and

 4 Ms. McCarty, right?

 5      A.  Thad and I were together, yes.

 6      Q.  Was there anyone else at PacifiCare United who

 7 was involved in negotiating Undertaking 19?

 8      A.  Aside from our outside counsel you mean?  You

 9 mean internal people?

10      Q.  Sure, start with them.

11      A.  I don't think so.  I don't think there were

12 other people who were actively involved in the

13 negotiations, meaning the direct communications with

14 CDI.

15      Q.  Your outside counsel Mr. Kroeker and

16 Mr. Barney were involved in negotiating Undertaking 19?

17      A.  I think so.  As I recall, they were.

18      Q.  Do you know who at CDI -- who at CDI did you

19 negotiate with regarding Undertaking 19?

20      A.  I remember that Nettie Hoge was directly

21 involved in the negotiations of Undertaking 19.  I

22 think that Rick Baum also discussed this undertaking

23 with us.

24          And we rarely talked to one person at a time

25 on the undertaking, so I actually think that Mansour
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 1 Salahu-Din and Ramon Calderon were probably involved in

 2 that discussion as well.  I remember that Ms. Hoge and

 3 Mr. Baum were kind of the lead discussants on behalf of

 4 the CDI.

 5      Q.  Were there other personnel at CDI whom you

 6 worked with in negotiating the undertakings as a whole?

 7      A.  I think that the general counsel was involved,

 8 was a person by the name of Gary Cohen.  I can't

 9 remember if he talked to the Commissioner directly or

10 if his staff communicated with him.  I don't recall

11 that he participated directly with us in any of the

12 discussions around Undertaking 19.  But I believe he

13 was in the background as his staff was quoting him.

14          And I think that the CDI leadership team that

15 we were negotiating with -- meaning Rick, Nettie,

16 Ramon, Mansour, et cetera -- were talking with people,

17 their own subject matter experts.  But that's who I

18 remember.

19      Q.  Back to 5191, turn if would you to 9393.

20          And we have Undertaking 19 starting on 9393,

21 and then continued to 9394.  Take a look at it if you'd

22 like.

23      A.  All right.

24          I'm ready.

25      Q.  You testified that Undertaking 19 describes
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 1 specific performance metrics that PLHIC is committing

 2 to attempt to perform.  Do you recall that?

 3      A.  Yes.

 4      Q.  So let's take an example.  Let's look on 9394.

 5 We have in that box with the "Metric," "Standard"

 6 "Tolerance" columns the metric for claims processed

 7 within 30 calendar days.  So in this metric, is it your

 8 testimony that PLHIC was committing here that it would

 9 process 92 percent of its claims within 30 calendar

10 days?

11      A.  At least 92 percent.  We were committing to a

12 standard of 95 percent of processing our claims within

13 30 calendar days and that there would be a tolerance

14 threshold of 3 percent, allowing a performance down to

15 92 percent.

16      Q.  And you said that this percentage -- I think

17 it was the standard, the 95 percent standard -- that

18 was determined based on PLHIC's historical performance,

19 the level at which PLHIC had performed this particular

20 metric in the past; is that right?

21      A.  I think I said that about all of the metrics.

22 With respect to this one, it was based in part on

23 PLHIC's historical performance as well as, I believe,

24 regulatory standards.  I actually think PLHIC's

25 historical performance was above 95 percent.
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 1      Q.  So you obtained this 95 percent number from

 2 data you received from Ms. Escasa-Haigh and

 3 Ms. McCarty?

 4      MR. KENT:  Objection, vague.

 5      THE COURT:  I'm sorry.  Did you understand the

 6 question?

 7      THE WITNESS:  I think so.

 8          I don't -- I think that the data that they

 9 gave us -- I don't remember it specifically at this

10 point.  But I believe that the data they gave us was

11 above 95 percent, that the 95 percent was an agreement

12 because that was a recognized regulatory standard.

13          So I think we were committing to what we and

14 the CDI both viewed as an industry standard.

15      MR. GEE:  Q.  What do you base that testimony on

16 that it was an industry standard, this 95 percent?

17      A.  Well, most of the regulatory audits that we

18 engage in use a 95 percent margin of error with respect

19 to transactions processing.  So, for example, CMS,

20 DMHC, NAIC recognizes these margins of error.  I think

21 theirs are actually lower than 95 percent.

22          But in our experience, the regulatory -- the

23 regulators that we work with recognize 95 percent as an

24 acceptable level of performance and that there is a 5

25 percent margin of error that's acceptable.
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 1      Q.  What is CMS?

 2      A.  The Centers for Medicare and Medicaid

 3 Services.

 4      Q.  CDI doesn't use a 95 percent standard for

 5 claims processing, does it?

 6      MR. KENT:  Vague.  Other than in Insurance Code

 7 Section 798?

 8      THE COURT:  I'm sorry.  Could you repeat the

 9 question?

10      MR. GEE:  Q.  CDI doesn't use a 95 percent

11 standard for claims processing, does it?

12      THE COURT:  As far as you know.

13      THE WITNESS:  I actually thought they did based on

14 the fact that they agreed to it in these undertakings,

15 as well as I've never heard in our history of being

16 overseen by the CDI that they have used any different

17 standard from other regulators.

18      MR. GEE:  Q.  In your negotiation of Undertaking

19 19 with Ms. Hoge and the other people, did anyone on

20 the CDI say that the Department uses a 95 percent

21 standard?

22      A.  Well, they agreed to this standard in these

23 undertakings.

24      Q.  Did they say, "We're agreeing to this because

25 this is the standard that we use"?
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 1      MR. KENT:  Asked and answered.

 2      THE WITNESS:  Overruled.

 3      THE WITNESS:  I don't remember if those words were

 4 expressed specifically by any member of the CDI

 5 negotiating team, but I certainly think the spirit of

 6 our discussions was that 95 percent was a standard that

 7 they recognized and accepted.

 8      MR. GEE:  Q.  And for the metric "number of

 9 justified complaints received per thousand members,"

10 and we see in the -- there's a "tbd," that's to be

11 determined, right?

12      A.  That's right.

13      Q.  Then there's a Footnote 1, and it says that

14 PLHIC does not have adequate experience in monitoring?

15 Do you see that?

16      A.  I do.

17      Q.  It's right below the table.  So this standard,

18 the number of justified complaints received, that was

19 going to be based on PLHIC's historical performance,

20 right?

21      A.  Well, it was going to be based on PLHIC's

22 historical and successive performance from the date at

23 which this was signed because it was recognized by both

24 sides that there wasn't enough information with which

25 to develop a metric since the law was changing as of
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 1 January 1st, 2006 with respect to CDI complaints,

 2 things like that.  So I think this is a recognition

 3 that there wasn't enough historical data.

 4      Q.  It wasn't going to be -- the metric or the

 5 standard for number of justified complaints, that was

 6 not going to be based on any industry standard, was it?

 7      A.  No.  I don't think it was going to be based on

 8 any -- I don't recall us talking about industry

 9 standard because at that point, because the law had

10 just changed and both parties recognized that there

11 were going to be a new source, I mean a new category of

12 complaint that could flow through CDI that there in

13 fact was not an industry standard relative to that.

14      Q.  Then the metric for percent of appeals

15 resolved within 15 calendar days, proper receipt, do

16 you see that?

17      A.  Yes.

18      Q.  There, PacifiCare is committing to -- that it

19 would resolve 90 percent of provider appeals within 15

20 calendar days with a 3 percent threshold; is that

21 right?

22      A.  That's correct, a 3 percent tolerance

23 threshold.

24      Q.  Let's talk a little bit more about the claims

25 processed within 30 calendar days metric.
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 1          Now, before this hearing began, you submitted

 2 a declaration in support of PacifiCare's motion to

 3 strike and preclude evidence of alleged violations of

 4 Insurance Code 10123.13(a).  Do you recall that

 5 declaration?

 6      A.  I recall that it exists.  I don't recall its

 7 exact language.

 8      Q.  Do you recall the motion?

 9      A.  Yes.

10      Q.  Let me show you those two documents.  I don't

11 believe they need to be marked.  They weren't

12 previously marked because they were before we started

13 the hearing.

14      THE COURT:  If they're not marked, they won't go

15 with the record.

16      MR. GEE:  I don't need them marked, but --

17      THE COURT:  All right.

18      MR. GEE:  Q.  Are you ready?

19      A.  Yes.

20      Q.  If you need more time in the middle of the

21 question please feel free.

22      A.  Thank you.

23      Q.  Ms. Monk, you're aware, are you not, that this

24 motion for which you submitted a declaration PLHIC

25 argued that, because it purportedly met the standard



12551

 1 for claims processed within 30 calendar days metric set

 2 forth in Undertaking 19, it was PacifiCare's contention

 3 that CDI could not prosecute or penalize PLHIC for

 4 violations of Insurance Code Section 10123.13(a)?

 5      A.  I am aware of that.

 6      Q.  And Section 10123.13(a) requires insurers to

 7 pay, contest, or deny claims within 30 working days,

 8 right?

 9      A.  That's correct.

10      Q.  Is it your understanding of the "claims

11 processed within 30 calendar days" metric in

12 Undertaking 19 that, so long as PLHIC processes 92

13 percent of the claims within 30 calendar days, CDI

14 cannot prosecute PLHIC for violating Section

15 10123.13(a)?

16      MR. KENT:  Objection, calls for a legal

17 conclusion.

18      THE COURT:  So what's the purpose of asking her

19 the question?  What is the relevance of her answering

20 the question?

21      MR. GEE:  Ms. Monk is the person who testified

22 about the undertakings, and she is the one of the lead

23 negotiators for Undertaking 19.  I'd like to know what

24 her intent was when she was negotiating this

25 undertaking.  It's the intent of the parties of what --
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 1      THE COURT:  The intent is to be bound by the

 2 undertakings, right?

 3      MR. KENT:  Right.

 4      THE COURT:  And I saw that as separate from -- I

 5 denied the motion, right, because I see that as there

 6 are consequences to not following the undertaking.

 7 Right?  And that's a separate issue as to whether or

 8 not you're legally bound.  What difference does it make

 9 what she thinks?

10      MR. GEE:  I think PacifiCare's position in the

11 motion and what we believe they will argue in their

12 briefs is that this "claims processed within 30

13 calendar days" metric, if they meet that compliance, we

14 cannot prosecute them.  And  --

15      THE COURT:  That's their argument.

16      MR. GEE:  And that is an entirely separate

17 requirement in our opinion.  And --

18      THE COURT:  Yes.

19      MR. GEE:  We'd like to know what was Ms. Monk's

20 understanding of it when she negotiated it as she was

21 the primary negotiator on the PacifiCare side.

22      THE COURT:  I'm going to sustain the objection.  I

23 don't see how that gets any closer to an answer, what

24 she thinks.

25      MR. GEE:  What she understood when she negotiated
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 1 this provision?

 2      THE COURT:  See, I read this a while back and now

 3 I can't remember for sure.  But I believe that there's

 4 in here, if you violate these things, there are

 5 consequences to violating the undertakings within the

 6 undertakings; is that not true?

 7      MR. KENT:  We have to undertake a corrective

 8 action plan.

 9          The point is that the -- I don't believe the

10 Court denied the motion.  I think -- well, you denied

11 it without prejudice.

12      THE COURT:  Right.

13      MR. KENT:  You wanted to hear the evidence.

14      THE COURT:  Yes, I want to hear the evidence.  But

15 I just don't see how hearing her opinion at that

16 time -- I don't see how that helps.

17      MR. GEE:  What the party's intent was, if the

18 party intended that these undertakings would supersede

19 Section 10123.13(a) I'd like to know what Ms. Monk's

20 believe was.

21      MR. KENT:  That isn't the point at all.  The point

22 is that this is a more stringent -- the undertakings

23 incorporate a more stringent requirement than the 30

24 working days, that the transaction -- the merger was

25 approved based on a certain level of performance as
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 1 evidenced in the Undertaking 19.

 2          And for the CDI to turn around now and say

 3 that the performance we had -- which clearly

 4 unequivocally exceeded Undertaking 19 in terms of claim

 5 timeliness -- is as unfair business practice is

 6 nonsensical.

 7      MR. GEE:  Mr. Kent is arguing the motion right

 8 now.

 9      THE COURT:  We're going to argue that later.  What

10 I'm trying to find out is what difference does it make

11 if she thought that this superseded the law or not?

12      MR. GEE:  Because we don't think -- our people who

13 negotiated don't have that understanding.  And I want

14 to know if, on the PacifiCare side, they had the

15 understanding.

16          If they didn't have the understanding, then

17 it's hard for PacifiCare's counsel to argue now that

18 they do, that that was the intent of the undertaking,

19 to supersede a statute.

20      MR. KENT:  The only person talking about

21 superseding a law is Mr. Gee.

22      THE COURT:  I'm going to sustain the objection.  I

23 don't think it gets us anywhere.

24          Let's move on.

25      MR. GEE:  Q.  Ms. Monk, do you believe that the
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 1 "claims processed within 30 calendar days" metric is

 2 more stringent than Section 10123.13(a)?

 3      A.  Yes.

 4      Q.  Because it requires claims to be processed

 5 within 30 calendar days, right?

 6      A.  Yes.

 7      Q.  Turn, if you would, to 10123.13(a).  I believe

 8 it's in Packet 1.

 9      THE COURT:  It's 30 working days.

10      MR. GEE:  Yes.

11      THE COURT:  I'll take official notice of all the

12 rules and regulations.

13      MR. GEE:  Q.  So the "claims processed within 30

14 calendar days" has a 95 percent standard in the

15 undertakings; is that correct?

16      A.  Claims processed within 30 calendar days has a

17 95 percent standard in the undertakings, yes, that's

18 correct.

19      Q.  And a 3 percent tolerance threshold?

20      A.  That's correct.

21      Q.  You don't understand Section 10123.13(a) to

22 have a percentage standard and a tolerance threshold,

23 do you?

24      A.  I don't understand that to be related to this

25 specific section, no.  That's a -- based on my
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 1 experience and how we are overseen by all of our

 2 regulators, the margin of error is employed by

 3 regulators because they know that, in a large volume

 4 transactional process, no one's going to perform at 100

 5 percent all the time.

 6          So I agree with you that those percentages are

 7 not noted in this language, but it's my experience that

 8 regulators use this margin of error because they know

 9 we're not going to be perfect.

10      Q.  By "regulators," do you -- you don't include

11 CDI in that, do you?

12      A.  Well, I understand the CDI's position on this

13 now is that they didn't use that standard.  When we

14 negotiated the undertakings, the CDI used that

15 standard.  And in prior examinations, I don't recall

16 the CDI ever holding us to a 100 percent standard.  So

17 I would have -- but for this proceeding, I would have

18 thought it was also the CDI.

19      Q.  In your negotiations with Ms. Hoge and

20 Mr. Baum and the other CDI personnel over Undertaking

21 19, did you guys ever discuss Section 10123.13(a)?

22      A.  We did discuss the fact that 30 calendar days

23 was a more restrictive standard than what was required

24 by this section, so we did touch on this section, yes.

25      Q.  What that was the sum and substance of your
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 1 discussions about 10123.13(a)?

 2      A.  There may have been more, but that's what I

 3 remember right now.

 4      Q.  Take a look at 5292 in your pack.

 5          Are you there?

 6      A.  I am.

 7      Q.  Your preference -- you can review it, or I can

 8 direct you to certain sections and, as you need, you

 9 can ask for time.

10      A.  That would be fine.

11      Q.  You testified that this is a regulatory

12 settlement agreement between UnitedHealthcare and a

13 number of state insurance regulators, right?

14      A.  Yes.

15      Q.  And you said that in this settlement

16 agreement, United commits to specific performance

17 thresholds and further commits to paying penalties if

18 it doesn't meet those thresholds, right?

19      A.  That's correct.

20      Q.  And do you recall PacifiCare attaching this

21 agreement, 5292, to its prehearing motion that I

22 distributed earlier?

23      A.  I don't remember.

24      Q.  Turn, if you would, to 7323.  It's internal

25 Page 11 of 41.  Go ahead and read C.11 at the bottom
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 1 and continuing to the next page, 7324.

 2          Are you ready?

 3      A.  Yes.

 4      Q.  In this section, C.11 says for three years

 5 after the effective date of this agreement, the

 6 signatory regulators agree that the regulatory

 7 agencies, first, will not engage in any investigative

 8 or examination activities of UnitedHealthcare relating

 9 to the issues in this agreement; second, will not

10 impose a fine, injunction, or other remedy on UHC for

11 matters within this agreement; and third, may only

12 impose an assessment or remedy as set forth in this

13 agreement.

14          Do you see that?

15      A.  Yes.

16      Q.  The signatory regulators are the commissioners

17 of insurance who are part of the agreement, right?

18      A.  That's correct.

19      Q.  Some of them appear on the first page of this

20 exhibit, right?

21      MR. KENT:  Objection, vague.

22      THE COURT:  Well, there's a list of state

23 departments of insurance that then say are collectively

24 the lead regulator.  Then it says "insurance regulators

25 of each of the remaining jurisdictions," of which I'm
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 1 not sure what they're referring, and the District of

 2 Columbia are participating regulators.

 3      MR. GEE:  Then at the last line, it says, these

 4 are -- the lead and participating regulators are

 5 collectively the signatory regulators.

 6      THE COURT:  Correct.  What are you asking?

 7      MR. GEE:  I just wanted to orient and see if these

 8 were the -- this is what her understanding of the

 9 signatory regulators are.

10      THE COURT:  Okay.  That's who they are.

11      MR. KENT:  It's irrelevant.  California signed on

12 to this.

13      MR. GEE:  That's not contended otherwise.

14      THE COURT:  Go ahead.  Next question.

15      MR. GEE:  Q.  Is there any language in the

16 undertakings, 5191, that says something to the effect

17 that CDI will not impose a fine or other remedy against

18 PLHIC for matters relating to the "claims processing

19 within 30 calendar days" metric?

20      A.  No, there's not language that says that the

21 CDI will not impose penalties.  However, there is

22 language that specifies the consequences of missing

23 performance on particular undertakings.

24          So for example, in Undertaking 19,

25 particularly given that the metrics are either not
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 1 governed -- not specifically stated by the law as

 2 regulated metrics or are more restrictive than the law,

 3 the remedy is -- the consequences are to develop

 4 corrective action plans and communicate with the CDI

 5 about those with the exception of the justified

 6 complaint metric, which does have a penalty associated

 7 with it.

 8      Q.  Okay.  Is there anything in the undertakings,

 9 5191, that says CDI may only impose or assess a remedy

10 as set forth in the undertakings?

11      MR. KENT:  Objection, calls for a legal

12 conclusion, document speaks for itself.

13      THE COURT:  Overruled.  If she knows.

14      THE WITNESS:  Could you repeat your question?

15      MR. GEE:  Q.  Sure.  Is there anything in 5191

16 that you understand to say that CDI may only impose an

17 assessment or remedy as set forth in the undertakings?

18      A.  You know, I'm not sure about the answer to

19 your question.  I don't really understand if what is in

20 Undertaking 20.A in binding effect, where it speaks

21 about what the CDI's remedies are if PLHIC fails to

22 fulfill it's obligations to CDI, if that's responsive

23 to your question or not.  I'm just not sure.

24      Q.  In negotiating Undertaking 19, did you or

25 anyone at PacifiCare propose language similar to C.11
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 1 on 5292, Page 7323?

 2      A.  I don't think so.  I don't remember exactly.

 3 The MAWG agreement was under development at the same

 4 time, so I don't recall if the features of the MAWG

 5 agreement were part of the discussion.  I know that the

 6 final work product didn't include that kind of

 7 language.

 8          I think, again, in part, because the metrics

 9 that we agreed to were generally above and beyond the

10 requirements of the law and the consequences for not

11 meeting the metrics were that we had to develop

12 corrective action plans and essentially try harder to

13 meet these, these are effectively service and claims

14 metrics and were intended to keep the company focused

15 on service.

16      Q.  Turn if you would to 7328 of 5292, D.11.  Take

17 as much time --

18      THE COURT:  Would it be okay if we took a quick

19 break?

20      MR. GEE:  We can take afternoon break.

21          (Recess taken)

22      THE COURT:  We'll go back on the record.

23      MR. GEE:  Q.  Ready?

24      A.  (Nods head affirmatively).

25      Q.  Ms. Monk, before the break, we were looking at
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 1 5292, Page 16.  Have you had a chance to look at  D.11?

 2      A.  I've read it.

 3      Q.  This Section D.11 says that, to become a party

 4 to this agreement, 5292, the commissioners must execute

 5 a signature page; is that right?

 6      A.  Yes.

 7      Q.  And then on 7334, we have the signatures of

 8 some of the insurance commissioners who were party to

 9 the agreement?

10      A.  These are the signatures of the lead

11 regulators that negotiated the agreement.

12      Q.  They were parties to the agreement, right?

13      A.  Yes.

14      Q.  And then your packet, you have 5291 up there?

15 Do you need some time to look at it?

16      A.  I'll just take a quick look at it.

17          I'm ready.

18      Q.  You testified that 5291 was a copy of CDI's

19 memorandum of understanding associated with the MAWG;

20 is that right?

21      A.  It is a copy of the memorandum of

22 understanding between CDI and UnitedHealthcare

23 Insurance Company associated with the MAWG, right.

24      Q.  And a CDI representative signed 5291, is that

25 right, looking at 7399?
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 1      A.  Yes, there is a signature here by Patricia

 2 Stegg.

 3      Q.  Now, no one at CDI signed the undertakings,

 4 5191, right?

 5      A.  That is correct.  However, they have signed

 6 subsequent documents related to the undertakings.

 7      Q.  Yes, let's take a look at those subsequent

 8 documents, 5288 and 5289.

 9          Do you need some time, or should I jump in and

10 you can ask for time as needed?

11      A.  Let's do that.

12      Q.  Start with 5288.  Now, this exhibit relates

13 solely to PacifiCare's charitable contribution as set

14 forth in the undertaking, right?

15      A.  It does relate, actually, to both the

16 charitable and the investment commitment.

17      Q.  What you're referring to -- turn if you would

18 to -- on 5191, 9393.  And directing your attention to

19 No. 4, the top paragraph on that page.

20      MR. KENT:  I'm sorry.  What page are we on?  9391?

21      MR. GEE:  9393.

22      THE WITNESS:  Could you repeat your question?

23      MR. GEE:  I don't think there's a question

24 pending.  Are you finished reading this section?

25      THE WITNESS:  I thought there was a question
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 1 pending, so I finished reading what I thought supported

 2 it.  But go ahead.

 3      MR. GEE:  Q.  Okay.  In No. 4, that paragraph is

 4 referring to an MOU specifying in detail the additional

 5 uses to be made of the charitable contribution.  And my

 6 question is, is 5288 that MOU?

 7      A.  I would have to say that this is an instance

 8 where a yes or no doesn't quite fit.  It's memorandum

 9 of understanding that does discuss the charitable and

10 the investment commitment, but it doesn't specifically

11 comport with the words here in No. 4.

12      Q.  5288 is an MOU specifying in detail the

13 additional uses to be made of the charitable commitment

14 and then also an agreement regarding investment

15 commitment; is that your testimony?

16      A.  No.  It doesn't actually -- the MOU doesn't

17 actually specify in detail the additional uses of the

18 charitable commitment.  It describes primarily a method

19 for distribution and ultimate granting of a large

20 portion of the charitable commitment as well as

21 specifying some allocations of large buckets of money

22 that are not specifically designated to grantees but

23 rather to general purposes.

24          So it's a little bit different than what was

25 originally envisioned.
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 1      Q.  So is it fair to say that 5288 relates solely

 2 to Undertaking 15?

 3      A.  And the corresponding DMHC undertaking.

 4      Q.  Yes.  5288 has nothing to do with Undertaking

 5 19, right?

 6      A.  That's correct.

 7      Q.  Let's turn to 5298 -- I'm sorry, 5289.

 8      A.  I'm ready.

 9      Q.  Now, this exhibit, 5289, was executed

10 concurrently with 5288; is that right?

11      A.  That's correct.

12      Q.  And this exhibit also has nothing to do with

13 Undertaking 19?

14      MR. KENT:  Objection, calls for a legal

15 conclusion.

16      THE COURT:  Well --

17      MR. KENT:  I mean, and it's also over broad.

18 There's just -- the very last subparagraph is a

19 restatement of the entire set of undertakings.

20      MR. GEE:  I'm asking whether the subject matter of

21 5298 [sic] relates to Undertaking 19.

22      MR. KENT:  Again, it's a -- calls for a legal

23 conclusion.  It's over broad.  It's a multifaceted

24      THE COURT:  5289?

25          If you know.  And I won't accept it as a legal
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 1 conclusion.

 2      THE WITNESS:  I would have said that it did apply

 3 because there are references to the entire body of the

 4 undertakings in this document.  But I'm not a lawyer,

 5 so....

 6      MR. GEE:  Q.  And I'm not asking for a legal

 7 conclusion.  What I am asking for is the subject matter

 8 discussed in 5289, does that relate to Undertaking 19?

 9      MR. KENT:  Same objection.

10      THE COURT:  I'll let you answer, and I understand

11 that it's not a legal conclusion.

12      THE WITNESS:  This is an amendment to the

13 undertakings.  So in my mind, technically, it amends

14 the undertakings as a whole.

15      MR. GEE:  Q.  Does it amend Undertaking 19 in any

16 way?

17      MR. KENT:  Calls for a legal conclusion.  Just a

18 continuing objection.

19      THE COURT:  All right.  I am interested in her

20 opinion as a regulator -- or as someone who deals with

21 regulations.  I understand it's not a legal conclusion.

22      THE WITNESS:  I don't actually know if the

23 miscellaneous provisions impact Undertaking 19 or not.

24      MR. GEE:  Q.  You're referring to on 8438, the

25 numbered paragraph No. 2?
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 1      A.  Correct.

 2      Q.  And you believe they may -- that provision may

 3 apply to Undertaking 19?

 4      A.  I said I don't know.

 5      Q.  During the negotiation of the undertakings

 6 themselves, 5191, did you ever say or did you ever hear

 7 anyone on PacifiCare or United side say or propose that

 8 CDI sign 5191?

 9      THE COURT:  5191?

10      MR. GEE:  The undertakings, your Honor, the first

11 tab in --

12      THE COURT:  Oh, I see.

13      THE WITNESS:  I don't remember a discussion on

14 that topic.

15      MR. GEE:  Q.  You don't recall PacifiCare or

16 United ever proposing to CDI that they sign the

17 undertakings?

18      A.  I don't recall that.

19      Q.  You testified previously that Undertaking 19

20 required PLHIC to report on a quarterly basis its

21 performance against the metrics in Undertaking 19?

22      A.  That's correct.

23      Q.  That's on 9393 at the bottom line, is that

24 what you're referring to?

25      A.  Yes.



12568

 1      MR. GEE:  Previously marked exhibit I'm handing

 2 out, your Honor, 5285.

 3      Q.  Are you ready?

 4      A.  Yes.

 5      Q.  You testified that 5285 was one of the

 6 quarterly reports that PLHIC submits to CDI; is that

 7 right?

 8      A.  Yes.

 9      Q.  Is this the entire report?  This is the

10 complete report that PacifiCare provides CDI on a

11 quarterly basis?

12      A.  I believe this is actually a supplemental

13 report to our quarterly financial reports.  That's

14 what's in the re line on this page right here.  So this

15 is a complete version of the supplemental report to the

16 quarterly report.

17      Q.  For Undertaking 19?

18      A.  This addresses all of the undertakings that

19 we're required to report on on a quarterly basis or

20 were at the time.

21      Q.  What additional information would be in the

22 quarterly report specific to Undertaking 19?

23      MR. KENT:  It's vague.  Additional to what?

24      THE COURT:  I'm sorry.  I misunderstood.

25      THE WITNESS:  I don't understand either



12569

 1      MR. GEE:  Q.  Sure.  You said that 5285 is a

 2 supplemental report, right?

 3      A.  It's a supplemental quarterly financial

 4 report.

 5      Q.  And I'm wondering if the ordinary quarterly

 6 financial report includes any additional information

 7 other than what's in 5285 as to Undertaking 19.

 8      A.  I believe that the quarterly financial report

 9 is the one specified in the statute.  So I don't think

10 it has anything to do with the undertakings.

11      Q.  I see.  So this is the quarterly report that

12 PacifiCare provides CDI pursuant to the undertakings?

13      A.  Yes.

14      Q.  And on the last two pages of 5285, Bates 7789

15 and 7790 -- are you there?

16      A.  I am.

17      Q.  This is the information that PacifiCare

18 provides CDI -- this is the quarterly report PacifiCare

19 provides CDI pursuant to Undertaking 19; is that right?

20      A.  Yes.  There is other information that we've

21 provided to the CDI not in this quarterly report

22 related to Undertaking 19.  But this would be the

23 quarterly report.

24      Q.  Okay.  And PacifiCare's performance for this

25 quarter is reflected on that table on 7789, the
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 1 right-most column titled "Performance"; is that right?

 2      A.  Yes.

 3      Q.  And undertaking -- PacifiCare doesn't provide

 4 the underlying claims data to support these performance

 5 percentages, does it?

 6      A.  No, that's not specified in the undertakings.

 7      Q.  The undertakings don't require PacifiCare to

 8 provide the underlying data to support these

 9 percentages in the performance column?

10      A.  That's correct.

11      Q.  And the data in the performance column, that

12 comes from Ms. Vonderhaar's shop?

13      A.  Some of it does.  The portion that's claims

14 related does.

15      Q.  Let's go back to 5191.  And again, at the

16 bottom of 9393 and continuing to 9394 there's one word

17 on 9393, "In the event PLHIC fails to meet any of the

18 standards set forth below as measured on an annual

19 calendar year basis and such failure is not the result

20 of force majeure and is outside of the 3 percent

21 tolerance threshold (as set forth below) PLHIC will

22 work in good faith with CDI to promptly develop and

23 implement a corrective action plan intended to rectify

24 such failure."  Do you see that?

25      A.  I do.
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 1      Q.  This is the corrective action plan you were

 2 referring to earlier as the consequence if PLHIC fails

 3 to meet any of these metrics, right?

 4      A.  That's correct.

 5      Q.  And then continuing, it says, "PLHIC will

 6 report on its progress against such corrective action

 7 plans on a quarterly basis together with its reporting

 8 against the metrics," right?  And that's the additional

 9 reporting that you're referring to if PLHIC fails one

10 of these metrics, right?

11      A.  So if we fall below the tolerance threshold on

12 any of the metrics, we have reported to the CDI a

13 description of our efforts to correct that, in some

14 cases have provided more detailed corrective action

15 plans in concert with direct communications with CDI

16 personnel but have continued to provide, through the

17 quarterly reports, updates against those.

18      Q.  And what I was asking was if PacifiCare fails

19 one of the performance metrics, it must formulate a

20 corrective action plan, and then it must report on a

21 quarterly basis to CDI its performance against that

22 corrective action plan; is that right?

23      MR. KENT:  Objection, misstates the prior

24 testimony.  It's compound.

25      THE COURT:  I'm not sure.  I think the witness can
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 1 probably protect herself.

 2      THE WITNESS:  Could you repeat your question?

 3      MR. GEE:  Sure.

 4      Q.  If PacifiCare fails one of the performance

 5 metrics, it must develop a corrective action plan;

 6 that's right?

 7      A.  We do develop corrective action plans,

 8 correct.

 9      Q.  And it also must report on a quarterly basis

10 its progress against -- on those corrective action

11 plans, right?

12      A.  Yes.

13      Q.  And this requirement of a corrective action

14 plan and reporting on the corrective action plan, that

15 applies to the "claims processed within 30 calendar

16 days" metric, right?

17      A.  Yes, it applies to all of the metrics in

18 Undertaking 19.

19      Q.  And the undertakings provide no financial

20 penalties if PLHIC fails to meet the "claims processed

21 within 30 calendar days" metric, right?

22      A.  That's correct.

23      Q.  So after the undertakings, 5191, took effect,

24 did you notify PLHIC's claims department that it would

25 be -- that it needed to meet a 92 percent standard of
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 1 processing claims within 30 calendar days?

 2      A.  I think we notified them that the standard,

 3 the threshold -- the standard threshold was 95 percent

 4 under the undertakings.  That's what I remember.

 5      Q.  Whom did you notify?

 6      A.  There would have been many people who were

 7 copied on the information.  I'm sure that

 8 Ms. Vonderhaar was.  But I don't remember specifically.

 9      Q.  Was there an e-mail or a memo?

10      A.  There were a number of different

11 communications developed and distributed to different

12 leaders throughout the company relative to compliance

13 with the undertakings?

14      Q.  Do you recall a specific e-mail or memo?

15      A.  I recall a specific document that was

16 essentially developed that enumerated all of the

17 undertakings for both CDI and DMHC for all of the

18 licensees that were affected by them -- there were two

19 other licensees affected by the DMH- -- that had DMHC

20 undertakings as well -- and enumerated all of those

21 requirements and assigned accountabilities and made

22 comments about them that was distributed to all of the

23 people to whom accountability was assigned in addition

24 to other leadership.

25      Q.  And on that distribution, were there -- was
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 1 your staff in government relations and regulatory

 2 affairs on that distribution?

 3      A.  I would have to go back and look at the

 4 distribution list.  The distribution list was very

 5 long, so I don't specifically remember.

 6      Q.  Would you expect your staff to have been

 7 apprised of the undertakings?

 8      A.  I would have expected some of them to be

 9 familiar with them, yes.

10      Q.  And that memo or e-mail that was distributed,

11 that included the standards for the "claims processed

12 within 30 calendar days" metric?

13      A.  I don't remember specifically, but I can't

14 imagine that it would have omitted that.

15      Q.  And it would have included the standard for

16 the percent of appeals resolved within 15 calendar

17 days -- percent of provider appeals resolved within 15

18 calendar days?

19      A.  You know, I don't remember if the -- if the

20 chart of accountabilities that I'm thinking of

21 referenced all of the numbers specifically or if it

22 made a reference to the undertakings.  I really just

23 don't remember how it was formatted.

24      Q.  Do you recall any additional documentation

25 that related -- that specifically referred to the
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 1 percent of "appeals resolved within 15 calendar days"

 2 metric?

 3      A.  When you say any specific documentation, are

 4 you talking about sort of advisory things that we sent

 5 at the time the undertakings were finalized, or do you

 6 mean any correspondence ever at all?

 7      Q.  Distribution, something advisory to tell, for

 8 example, the provider appeals unit that, "Here are the

 9 undertakings.  Here's what the standard is for percent

10 of appeals resolved within 15 calendar days."

11      A.  Again, I believe that they would have been --

12 that the leadership accountable for provider appeals

13 would have been copied on documentation that made

14 reference to the -- if not to the specific metric, to

15 the existence of them and to the source document.

16      MR. GEE:  Okay.  Okay.  I understand.  Thanks.

17          Next in order, your Honor?  I lost track of

18 the number.

19      MR. KENT:  825 maybe.

20      THE COURT:  I think you're right.

21          825 is this e-mail with the top date August

22 28th, 2007.

23          (Department's Exhibit 825, PAC0595909

24           marked for identification)

25      THE WITNESS:  I'm ready.
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 1      MR. GEE:  Q.  Do you recognize this document?

 2      A.  I can see that it's an e-mail that I'm part of

 3 the chain, but I don't remember it.

 4      Q.  Do you remember the issue being described in

 5 this exhibit?

 6      A.  I do.

 7      Q.  And at the bottom e-mail, Ms. Berkel is

 8 writing to Emi Han, E-M-I, H-A-N.  Do you know who

 9 Ms. Han is?

10      A.  She was one of the financial analysts that

11 coordinated the overall reporting against the

12 undertakings for all the licensees in California.

13      Q.  And Ms. Berkel reports that PLHIC is unable to

14 meet the provider appeal metric of Undertaking 19

15 within 15 calendar days.  Do you see that?

16      A.  She is -- I don't think she's reporting that.

17 I think that she is proposing language to be

18 communicated to the CDI about this metric in this

19 e-mail.

20      Q.  The proposed language, starting, "The company

21 is unable to resolve provider appeals within 15

22 calendar days of receipt"?

23      A.  That's correct.

24      Q.  That paragraph, that's a proposed language to

25 provide to CDI?
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 1      A.  That's what Ms. Berkel is proposing.

 2      Q.  And Ms. Berkel, in this proposed language,

 3 states that California law requires provider appeals to

 4 resolve within 45 working days, right?

 5      A.  Correct.

 6      Q.  And then she says that PLHIC doesn't

 7 anticipate meeting this threshold.  That's the

 8 Undertaking 19 threshold?

 9      A.  Yes.

10      Q.  And she invites CDI to review alternative

11 measures, right?

12      A.  Right.

13      Q.  Do you understand the alternative measures she

14 is referring to or she's inviting CDI to review is the

15 California law requiring provider appeals be resolved

16 in 45 working days?

17      A.  No.  That's not how I would interpret this.

18      Q.  How do you interpret Ms. Berkel's reference to

19 alternative measure?

20      A.  I think that her intent was to propose

21 revising the metric.  But I don't think she proposes an

22 alternative here.

23      Q.  Okay.  And then we have a reply from Elizabeth

24 Hays San Filippo?

25      A.  Yes, I see that.
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 1      Q.  Who is she?

 2      A.  She works on the regulatory team.

 3      Q.  And then you respond, and your second sentence

 4 says, "I think it works to explain without creating

 5 overkill given that this is not a statutory performance

 6 threshold."  Do you see that?

 7      A.  Yes.

 8      Q.  So you're saying that the provider appeal

 9 metric in the undertaking is different from the

10 statutory requirement, right?

11      A.  That's part of what this is saying, yes.

12      Q.  In the top e-mail, you propose some language,

13 quote, "The plan is in compliance with the applicable

14 statutory requirement of...."  Do you see that?

15      A.  I do.

16      Q.  So you're saying that, even though PLHIC is

17 not meeting the threshold set forth in Undertaking 19

18 for this metric, it is still in compliance with the

19 statutory requirement, right?

20      A.  I'm not sure because I'm amending some

21 language that I don't think is reflected in this

22 e-mail.  So it's hard for me to remember what the

23 intent of my edition was in the absence of seeing the

24 rest of the language.

25      Q.  Was this other language in another -- a
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 1 previous e-mail?

 2      A.  I don't remember specifically.  I think it's

 3 in an attachment.

 4      MR. GEE:  826, your Honor.

 5      THE COURT:  826 is an e-mail with a top date

 6 October 21st, 2008.

 7          (Department's Exhibit 826, PAC0744741

 8           marked for identification)

 9      THE WITNESS:  I'm ready.

10      MR. GEE:  Q.  Do you recognize this e-mail string?

11      A.  No.

12      Q.  Turn if you would to the second to the last

13 page, on 4744, the e-mail string starts with an e-mail

14 from Deana Kreitler, D-E-A-N-A, K-R-E-I-T-L-E-R?

15      A.  I think she pronounces her first name "Deana,"

16 but "Kreitler" is correct.

17      Q.  Who is Ms. Kreitler?

18      A.  She is a project manager, and I'm not sure

19 what department that she works for.

20      Q.  Ms. Kreitler is writing to Mr. Valenzuela with

21 some questions about the requirements of SB 367 and

22 Undertaking 19.  And continuing to the next page --

23 starting on 4744 and continuing to 4745, Ms. Kreitler

24 wants to know specifically about the reporting

25 requirements and the method for calculating reworks,
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 1 timeliness of reworks for both Undertaking 19 and

 2 SB 367, right?

 3      A.  I'm a little bit confused by her questions

 4 because they don't entirely make sense to me.  So I'm

 5 not sure if that's what she's asking.

 6      Q.  What is it that is confusing to you?

 7      A.  The questions about timeliness as they apply

 8 to SB 367.  I'm not really familiar with the

 9 requirements for the HIDR reporting.  I'm at a high

10 level familiar with those requirements, but I'm not

11 clear on how her questions apply to the HIDR reports.

12      Q.  Then Mr. Valenzuela responds on 4743, and he

13 gives her information on the statutory provision,

14 right?

15      A.  He gives her information here on the HIDR

16 report.

17      Q.  The HIDR report.  That's in reference to

18 SB 367?

19      A.  I believe so, yes.

20      Q.  Mr. Valenzuela also says, "I am not familiar

21 with the Undertaking No. 19 requirement in relation to

22 provider dispute process/reporting."  Do you see that?

23      A.  Yes.

24      Q.  Do you know if Mr. Valenzuela received the

25 memo you referred to before listing the undertakings
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 1 in -- the metrics in Undertaking 19?

 2      A.  I don't remember for certain, but my belief is

 3 that he probably didn't because he wouldn't have had a

 4 specific role with respect to assuring compliance with

 5 the undertakings.  That was assigned to different team

 6 members.

 7      Q.  In 4742, Ms. Kreitler responds that she dug

 8 out some papers she received on SB 367 and Undertaking

 9 19.  Do you see that?

10      A.  I do.

11      Q.  She says she's hoping that sharing the

12 information will get some specific answers as to how to

13 "define/adhere" to the regulatory requirements within

14 the two areas.  Do you see that?

15      A.  Yes.

16      Q.  Do you understand that the areas she's

17 referring to, one of the areas is SB 367, and the other

18 is Undertaking 19?

19      MR. KENT:  Objection, no foundation.

20      THE COURT:  Well, if you know.

21      THE WITNESS:  I'm not sure.  It's kind of oddly

22 worded.

23      MR. GEE:  Q.  Okay.  And then on 4741, we have an

24 e-mail from Ms. D'ambrosio that says the metrics -- do

25 you see that?  I'm on the bottom of the page.
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 1      A.  I do see it.

 2      Q.  She says that, "The metrics in UT 19 were

 3 negotiated with the CDI and are more stringent" -- I

 4 think she means "than" -- "required by the statute."

 5 Do you see that?

 6      A.  I do see that.

 7      Q.  By "more stringent" she's referring to the

 8 15-day deadline in Undertaking 19 versus the 45-day

 9 deadline in the statute?

10      A.  I think it's possible that her statement is

11 more broad than just related to the provider appeal

12 metric.

13      Q.  Okay.  And then she says that regulatory

14 submits quarterly reports to CDI based on Undertaking

15 19.  Do you see that?

16      A.  I do see that.

17      Q.  And then, "Separately, insurance companies

18 must report annually to CDI on data on SB 367," right?

19      A.  Correct.

20      Q.  That's consistent with your understanding

21 that, in addition to showing compliance with

22 Undertaking 19, PLHIC must separately report annually

23 to CDI to show compliance with SB 367?

24      A.  Yes.

25      Q.  Let's go back to the justified complaint
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 1 metric in 5191.  Are you there Ms. Monk?

 2      A.  Are you on Page 9394?

 3      Q.  Yes.

 4      A.  Yes, I'm there.

 5      Q.  This metric refers to member and provider

 6 complaints that are filed with CDI against PLHIC,

 7 right?

 8      A.  Are you referring to the number of justified

 9 complaints received per thousand members?

10      Q.  Yes.

11      A.  Yes, that's correct.  It is both member and

12 provider complaints filed with the CDI and deemed to be

13 justified.

14      Q.  And this is that process where CDI receives a

15 complaint from a provider or a member and then requests

16 PLHIC -- requests that PLHIC produce a claim file for

17 the claim in dispute; is that right?

18      A.  Along with information.  I mean, along with a

19 response to the Department's questions.

20      Q.  Then CDI reviews and investigates that claim

21 file; is that right?

22      A.  Correct.

23      Q.  And you testified that PLHIC didn't have

24 experience with this metric because of the new law

25 taking effect in January 1, '06 that gave providers the
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 1 right to file complaints with CDI?

 2      A.  That's correct.  I -- I don't know what -- the

 3 exact words that I used.  My intent was to say that

 4 because providers newly had the right to file

 5 complaints that our prior experience with members only

 6 was not going to be instructive to the metric going

 7 forward.

 8      Q.  Prior to January 2006, only members could file

 9 complaints with CDI, right?

10      A.  Correct.

11      Q.  And after, this new law gave providers the

12 right?

13      A.  That's right.

14      Q.  And that law is SB 367, right?

15      A.  Correct.

16      Q.  And this justified complaint metric, that was

17 a metric that was proposed by CDI, was it not?

18      A.  Yes, that's correct.

19      Q.  I'm sorry?

20      A.  That's correct.

21      Q.  In fact, Commissioner Garamendi raised the

22 issue of justified complaints with you at the November

23 2005 investigatory hearing, right?

24      A.  He did raise that issue at the hearing.

25      MR. GEE:  Let me distribute the transcripts.
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 1      Q.  Turn, if you would, to 7145, Lines 17 to 23.

 2      A.  I'm ready.

 3      Q.  Okay.  On 7145, Lines 17 to -- let's start

 4 with 17 to 21, Commissioner Garamendi is referring to

 5 this new law.  You understand that to be SB 367?

 6      A.  That is my understanding.

 7      Q.  And Commissioner Garamendi is expressing his

 8 concern that this new law requires CDI to review and

 9 adjudicate complaints from providers, which he says

10 will be an extraordinarily taxing task for CDI.  Do you

11 see that?

12      A.  I do.

13      Q.  Then continuing a little down that page,

14 starting on Line 24 to the next page, 7146, Line 10,

15 Commissioner Garamendi is also expressing his concern

16 that, with United's history of provider complaints,

17 he's fearful that CDI will be inundated with complaints

18 and won't have enough personnel to deal with them; is

19 that fair?

20      MR. KENT:  Objection, irrelevant.

21      THE COURT:  Overruled.

22      THE WITNESS:  Could you read your question again?

23 I'm sorry.

24      MR. GEE:  Sure.

25      Q.  Directing your attention to Line 24 on 7145,



12586

 1 and continuing to the next page, Line 10,

 2 Commissioner Garamendi is expressing his concern about

 3 United's history of provider complaints, right?

 4      A.  I see that.

 5      Q.  And he's -- he expresses his concern also that

 6 CDI will be inundated with complaints and won't have

 7 enough personnel to deal with all of those complaints,

 8 right?

 9      A.  I see that.

10      Q.  And then starting on Line 19 of 7146, the

11 Commissioner says he wants to establish a threshold

12 where -- of where PacifiCare is with regard to verified

13 complaints, right?

14      A.  Yes.

15      Q.  And let's see.  Continuing down to Line 24, he

16 says he wants to set up some sort of mechanism to

17 provide an incentive for PLHIC not to exceed that

18 threshold.  Do you see that?

19      A.  On Line 24 did you say?

20      Q.  Yes, from 22 to 24.

21      A.  I see what's -- you mean, "And any increase

22 above that threshold or that hurdle is dealt with in a

23 way that provides incentive for that threshold not to

24 be exceeded"?

25      Q.  Yes, yes.
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 1      A.  Okay.

 2      Q.  Then turn if you would to 7149, starting on

 3 Line 11.

 4      MR. KENT:  I'm sorry.  We're jumping a couple of

 5 pages?

 6      MR. GEE:  Yes.  7149, Line 11.

 7      THE WITNESS:  I see that.

 8      MR. GEE:  Q.  Commissioner Garamendi here is

 9 proposing that there be established a baseline of

10 complaints per thousands or tens of thousands.  And if

11 the complaint level rises above PLHIC's historical

12 threshold, there will be a financial penalty, right?

13      A.  I see that.

14      Q.  Then he says, "That basically is what -- I

15 don't know what, but I know we will incur some

16 significant expenses on our side."  Do you see that?

17      A.  I do.

18      Q.  When you heard this, did you understand

19 Commissioner Garamendi to be saying that the financial

20 penalty to be incurred if PacifiCare's complaint level

21 increased was intended to compensate CDI for expenses

22 it incurs in handling the additional complaints?

23      A.  I just understood him to be specifying that

24 there would be a penalty that would act as a

25 disincentive or an incentive to us to perform at the
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 1 HIPAA threshold.

 2      Q.  And still on 7149 starting on Line 23, we have

 3 your response.  Do you see that?

 4      A.  I do see that.

 5      Q.  You say that the Commissioner staff has

 6 already raised this concern of his, and you're already

 7 developing data records to solidify that kind of

 8 commitment right?

 9      A.  That's correct.

10      Q.  The data records you're referring to were

11 PacifiCare's historical complaints per thousands or

12 tens of thousands that will be the baseline threshold;

13 is that right?

14      A.  It was our historical record on consumer

15 complaints only that we were looking at.

16      Q.  Member complaints, right?

17      A.  Member complaints only.

18      Q.  Then on 7150, the Commissioner's response on

19 Lines 4 through 9, says that in addition to complaints

20 on the provider side, he may also want to include

21 something on the member side, right?

22      A.  Yes.

23      Q.  And then you testified that, subsequent to

24 this investigatory hearing, CDI told you that the

25 financial penalty would be $315 per justified complaint
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 1 above a baseline threshold, right?

 2      A.  That's correct.

 3      Q.  And this 315 charge related only to the

 4 justified complaint metric, right?

 5      A.  Yes.  The $315 penalty was associated with the

 6 justified complaint threshold.

 7      Q.  Was it your understanding that this $315

 8 charge that CDI proposed to PacifiCare after this

 9 investigatory hearing, was that charge intended to

10 specifically compensate CDI for increased

11 administrative expense of having to handle additional

12 complaints?

13      A.  My understanding, that that was in part what

14 their concern was but that they were also, as the

15 Commissioner said, assessing a penalty to act as an

16 incentive to the plan.

17      Q.  Were you aware that this $315 per complaint

18 number was calculated by attempting to determine how

19 much it would cost CDI to complete review of a

20 complaint?

21      A.  I remember something like that, yes.

22      MR. GEE:  828, your Honor?

23      THE COURT:  I have 827.  Is that correct?

24      MS. ROSEN:  Yes.

25      MR. GEE:  Yes, your Honor.
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 1      THE COURT:  827 is a confidential draft for

 2 discussion purposes of the undertakings for the

 3 California Department of Insurance with a date of

 4 11/15/05.

 5          (Department's Exhibit 827, PAC0595378

 6           marked for identification)

 7      MR. GEE:  Q.  Ms. Monk, take as much time as you'd

 8 like, but I'm only going to be asking questions about

 9 Page 5386.

10      A.  Okay.

11      Q.  This is a red line draft of undertakings,

12 right?

13      A.  Yes.

14      Q.  And the red lining here in this draft came

15 from PacifiCare, right?

16      MR. KENT:  No foundation.  That's vague.

17      THE COURT:  If you know.

18      THE WITNESS:  I'm not completely sure.

19      MR. GEE:  Show you another document.

20          This one, 828.

21      THE COURT:  828 is an e-mail with a top date of

22 November 15th, 2005.

23          (Department's Exhibit 828, PAC0476823

24           marked for identification)

25      MR. GEE:  Ready?
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 1      A.  I am.

 2      Q.  Do you recognize 28, Ms. Monk?

 3      A.  Yes.

 4      Q.  And 828, the attachment says -- in the

 5 attachment line, says, "UnitedHealth-PacifiCare CDI

 6 Undertakings - Redline 11.15.05.doc."  Do you see that?

 7      A.  I do.

 8      Q.  Do you recall if 827 was what was attached to

 9 828?

10      A.  It looks like it from the dates that are here.

11 It's hard to be absolutely sure without opening the

12 e-mail and opening the attachment, but the dates match.

13      Q.  I understand.  And going back to 827, on 5386,

14 Undertaking 20, this is draft language of what

15 ultimately became Undertaking 19 in the final version,

16 right?

17      A.  That's correct.

18      Q.  And the red lined portion at the bottom of the

19 first paragraph under Undertaking 20, it says, "[CDI to

20 propose a definition for 'justified complaint' and

21 methodology for collecting costs of complaint review in

22 the event PLHIC fails to meet thresholds]," do you see

23 that?

24      A.  I do.

25      MR. GEE:  829, your Honor.  Perhaps we could make
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 1 this the last document?

 2      THE COURT:  Sounds good to me.

 3          829 is an e-mail with a top date of November

 4 15th, 2005.

 5          (Department's Exhibit 829, PAC0059976

 6           marked for identification)

 7      THE WITNESS:  I'm ready.

 8      MR. GEE:  Q.  Do you recognize this document,

 9 Ms. Monk?

10      A.  Yes.

11      Q.  And in it, Ms. Hoge says she's providing a

12 definition of justified complaints; do you see that?

13      A.  I do.

14      Q.  Then she's also providing a proposal to

15 quantify CDI's work in reviewing regulatory complaints,

16 right?

17      A.  Well, she's quantified it already.

18      Q.  She says, quote, "We have determined that CSD

19 spends an average of three hours resolving a complaint

20 by consumer (provider)."  Do you see that?

21      A.  I do.

22      Q.  You understand CSD to be Consumer Services

23 Division?

24      A.  Yes.

25      Q.  That's a division within CDI that investigates



12593

 1 regulatory complaints, right?

 2      A.  That's my understanding.

 3      Q.  Then Ms. Hoge writes that CDI bills its market

 4 conduct activities at $105 an hour.  Do you see that?

 5      A.  I do.

 6      Q.  So the calculation was that three hours times

 7 $105 per hour, and is that how PacifiCare and CDI

 8 arrived at the $315 amount?

 9      A.  I believe that's how the CDI arrived at that

10 amount.  They told us what the amount was, and we took

11 it.

12      MR. GEE:  Okay.  Thanks.

13          Now will be a good time to stop.

14      THE COURT:  So we will return at 1:30 on the 18th

15 of October.

16      MR. KENT:  Yes.  Have a good time.

17          (Whereupon, the proceedings concluded

18           at 3:51 o'clock p.m.)

19

20

21

22

23

24

25
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 1 STATE OF CALIFORNIA     )

                        )   ss.

 2 COUNTY OF MARIN         )

 3          I, DEBORAH FUQUA, a Certified Shorthand

 4 Reporter of the State of California, duly authorized to

 5 administer oaths pursuant to Section 8211 of the

 6 California Code of Civil Procedure, do hereby certify

 7 that the foregoing proceedings were reported by me, a

 8 disinterested person, and thereafter transcribed under

 9 my direction into typewriting and is a true and correct

10 transcription of said proceedings.

11          I further certify that I am not of counsel or

12 attorney for either or any of the parties in the

13 foregoing proceeding and caption named, nor in any way

14 interested in the outcome of the cause named in said

15 caption.

16          Dated the 7th day of October, 2010.

17

18
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21
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23

24

25



12595

 1             BEFORE THE INSURANCE COMMISSIONER

 2                OF THE STATE OF CALIFORNIA

 3   OAKLAND, CALIFORNIA, DEPARTMENT B, RUTH ASTLE, JUDGE

 4                           -oOo-

 5 IN THE MATTER OF PACIFICARE LIFE  ) UPA 2007-00004

 6 AND HEALTH INSURANCE COMPANY,     ) OAH 2009061395

 7            RESPONDENT.            ) OCTOBER 19, 2010

 8                                   ) Volume 104

 9 __________________________________) Pages 12595 - 12672

10

11           REPORTER'S TRANSCRIPT OF PROCEEDINGS

12

13  APPEARANCES:

14 FOR THE PLAINTIFF:

15 STRUMWASSER & WOOCHER LLP

BY:  MICHAEL J. STRUMWASSER, ATTORNEY AT LAW

16 FREDRIC D. WOOCHER, ATTORNEY AT LAW

BRYCE A. GEE, ATTORNEY

17 JONATHAN D. KROP, ATTORNEY AT LAW

10940 WILSHIRE BLVD., SUITE 2000

18 LOS ANGELES, CALIFORNIA  90024

TEL (310) 576-1233 FAX (310) 319-0156

19

CALIFORNIA DEPARTMENT OF INSURANCE

20 LEGAL DIVISION

ADAM M. COLE, GENERAL COUNSEL

21 ANDREA G. ROSEN, ATTORNEY AT LAW

300 CAPITOL MALL, 17TH FLOOR

22 SACRAMENTO, CALIFORNIA 95814

TEL (916) 492-3508 FAX (916) 492-3526

23

24                 CALIFORNIA REPORTING, LLC

                    52 LONGWOOD DRIVE

25                   SAN RAFAEL, CA 94901



12596

 1 FOR THE RESPONDENT:

 2 SNR DENTON US LLP

BY:  RONALD D. KENT, ATTORNEY AT LAW

 3 STEVEN A. VELKEI, ATTORNEY AT LAW

FELIX T. WOO, ATTORNEY AT LAW

 4 LIBIO BUENDIA LATIMER, ATTORNEY AT LAW

600 SOUTH FIGUEROA STREET, SUITE 2500

 5 LOS ANGELES, CALIFORNIA  90017-5704

TEL (213) 623-9300 FAX (213) 623-8824

 6

 7 THOMAS E. MCDONALD, ATTORNEY AT LAW

CATHERYN EVANS, ATTORNEY AT LAW

 8 SUSAN WALKER, ATTORNEY AT LAW

525 MARKET STREET, 26TH FLOOR

 9 SAN FRANCISCO, CALIFORNIA  94105

TEL (415) 882-5000 FAX (415) 882-0300

10

11 PRESENT FOR RESPONDENT:

12

13        JANE KNOUS

14

15

16

17

18

19

20

21

22 REPORTED BY DYNELE SIMONOV, CSR NO. 11211

23

24

25



12597

 1                         I N D E X

 2 WITNESS                                   CROSS REDIRECT

 3 ANNE HARVEY

 4                   BY MR. STRUMWASSER      12598

 5                   BY MR. KENT                      12668

 6                      E X H I B I T S

 7 CLAIMANT'S

EXHIBIT NO.                                         I.D.

 8

 9 830    6/7/08 conference call notes,               12616

10        PAC0849567-9571

11 831    3/9/08 is an email, PAC0280098              12621

12 832    9/20/07 email chain, PAC0470346-0349        12634

13 833    8/11/07 email chain, PAC0609117-9122        12638

14 834    6/20/07 email chain, PAC0518984-8957        12659

15 835    7/3/07 email with subject line              12662

16        "Urgent RIMS Provider Data Issues"

17

18 RESPONDENT'S

EXHIBIT NO.                                         I.D.

19

20 5403   Request for Order to Show Cause against     12667

21        Ms. Love

22

23

24

25



12598

 1 TUESDAY, OCTOBER 19, 2010; 10:00 A.M. DEPARTMENT A;

 2 ELIHU HARRIS STATE BUILDING; 1515 CLAY STREET; RUTH

 3 ASTLE, ADMINISTRATIVE LAW JUDGE

 4                           -oOo-

 5          THE COURT:  This is on the record.  This is

 6 before the Insurance Commissioner of the State of

 7 California in the matter of PacifiCare Life and Health

 8 Insurance Company.  This is OAH Case Number 2009061395

 9 and Agency Case Number UPA 2007-00004.

10          Today's date is October 19th, 2010, in Oakland.

11          Counsel are present.  Respondent is present in

12 person of Ms. Knous.

13          Ms. Harvey, you have been previously sworn in

14 this matter.  If you can just state your name for the

15 record.

16          THE WITNESS:  Anne Harvey.

17          THE COURT:  Go ahead.

18                     CROSS-EXAMINATION

19 BY MR. STRUMWASSER:

20     Q.   Good morning, again, Ms. Harvey.

21     A.   Good morning.

22     Q.   When you were last here we were talking about

23 the UCSF contracts.  Do you remember that?

24     A.   Yes.

25     Q.   Have you reviewed your testimony from your
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 1 previous testimony here?

 2     A.   Briefly, last night, yes.

 3     Q.   Toward the end of your testimony that day we

 4 were going through Exhibit 483 in evidence.  I will

 5 provide you a copy and provide a copy to the Judge's

 6 counsel.

 7     A.   I am going to need a moment.  This one doesn't

 8 look familiar, so...

 9     Q.   So 483 is an email chain in August of '06

10 concerning the problems of loading of data with UCSF

11 providers; right?

12     A.   It is concerning UCSF, yes.

13     Q.   And on the bottom of 2753 we have Maria

14 Thompson sending out an email with the subject

15 "URGENT-UCSF Professional records not loaded with

16 contract lines" in which she identifies this problem.

17          And then we have above Mr. Congleton's an Email

18 from Ms. Kotter.  I will need to know what fee schedule

19 needs to be tied to these providers.  Providers were

20 sent on the daily contract file with the fee schedule as

21 blank."

22          On 2752 after several other intermediate

23 communications we have an email from Mr. Masamuto

24 saying, "See attached email where the contractor has

25 confirmed the newer contracts, so I am concerned that
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 1 the newer contract line in RIMS was wiped out by the

 2 feed from NDB so now they are both wrong."

 3          Do you see that?

 4     A.   Yes, I see that.

 5     Q.   So at the bottom of the front page, 2751, we

 6 have Mr. Masumoto's suggestion, two points that he

 7 thought should be taken up, which the second was get the

 8 2004 contract loaded into both systems, RIMS and NDB.

 9 Do you remember my asking you about that?

10          MR. KENT:  Objection; vague.

11          THE WITNESS:  Not specifically, no.

12 BY MR. STRUMWASSER:

13     Q.   Let me just read to you from a passage in your

14 transcript, 1178, starting on line 14.

15          "QUESTION:  Is it correct in August of 2006,

16 UCSF's 2004 contract was not in RIMS?

17          "ANSWER:  Which 2004 contract?

18          "QUESTION:  Well, that is an interesting

19 question."

20          2751 at the bottom Mr. Masamuto says here my

21 suggestion, and item two is get the 2004 loaded into

22 both systems, RIMS and NDB, "how can we make that

23 happen?" and your answer is, "I see that and it makes no

24 sense to me because those would not have been the same

25 contract.  I don't know what Gary was talking about."
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 1          Do you recall that?

 2     A.   Yes.

 3     Q.   Your response to Mr. Masamuto reported that

 4 there was agreement that there were multiple UCSF TINs

 5 that made it a complicated load, right?

 6     A.   That was my statement, yes.

 7     Q.   But on September 21 you testified that your

 8 response on 483 about that was not about the 2004

 9 contract but about the 2006 agreement; right?

10     A.   That's correct.

11     Q.   Was it true in August of 2006 that there were

12 UCSF participating providers who were being paid as

13 non-participating providers?

14     A.   I don't know that I can answer that unless you

15 are specific about what platform you are talking about.

16     Q.   RIMS.

17     A.   I would have to take the email on its face

18 value.  I wasn't involved in the beginning of this email

19 chain.  I was brought in at the end.  And my response

20 was about the new LOA that had just been signed which

21 was specific to UNET.  So the issues that they are

22 talking about on RIMS I don't have personal knowledge

23 of.

24     Q.   So tell me if I have got this right.  Your

25 answer to my prior question was that you agree that the



12602

 1 email chain we have been looking at, 483, indicates that

 2 there were UCSF participating providers who were being

 3 paid as non-participating providers, but you don't have

 4 any independent knowledge of that?

 5     A.   Correct.

 6     Q.   Ms. Harvey, do you know yourself whether the

 7 2004 contract was ever loaded into RIMS?

 8     A.   I know that at some point -- and I honestly

 9 don't recall a timeframe -- that I looked in RIMS and

10 contract lines were there for that time period.

11     Q.   You don't recall was that 2006, before or

12 after?

13     A.   No.  And I don't recall anything in 2004 or

14 2005 where UCSF was complaining to us about the contract

15 not being there, so, you know.

16     Q.   But there were people who indicated that there

17 was missing data in RIMS for at least some providers,

18 correct, in 2006?

19          MR. KENT:  Objection.  Calls for speculation.

20 No foundation.

21          THE COURT:  If you know.

22          THE WITNESS:  I can only say on the basis of

23 this email that there were people who felt that -- there

24 was something with this one tax I.D., because the email

25 is talking about one of thirteen TINs with UCSF.
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 1 BY MR. STRUMWASSER:

 2     Q.   But your response on 2751 appears to say that

 3 there are multiple TINs implicated.  Is that not true?

 4     A.   My response is about the new contract.  And I

 5 was trying to make sure that folks -- because they were

 6 only talking when I read it at the time, they were

 7 talking about 943281660, which is one of 13 TINs used by

 8 UCSF.

 9     Q.   So we know from 483 that some folks thought

10 there was missing data for UCSF providers that was

11 causing par providers to be paid non-par; correct?

12     A.   I don't know that.  I can't speak to what the

13 people were identifying -- whether it was something that

14 happened over night or I don't know.

15     Q.   I understand that you don't know whether the

16 underlying facts are as I just said, but you do know --

17 I thought you just acknowledged that there were people

18 within PacifiCare or United who were on this email chain

19 who did believe there was missing data regarding UCSF?

20     A.   That there was missing data.  But the timeframe

21 for that data, whether claims were affected or not, I

22 have no way of knowing.

23     Q.   Do you know whether anybody at PacifiCare or

24 United ever advised UCSF that there were contract load

25 issues such that there was missing data that appeared to
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 1 cause par providers to be paid on a non-par basis?

 2     A.   On PHLIC?

 3     Q.   On RIMS?

 4     A.   I don't recall on PHLIC.  I recall us having

 5 those conversations with UCSF around United, which was

 6 part of our whole roster reconciliation in making sure

 7 we had everything loaded.

 8     Q.   But you agree that 483 concerns RIMS and NDB

 9 data; correct?

10          MR. KENT:  Objection.  Vague; no foundation.

11          THE COURT:  If you know.

12          THE WITNESS:  I can only -- the document says

13 what it says.

14 BY MR. STRUMWASSER:

15     Q.   And your understanding of the document is that

16 it indicates that there were RIMS -- there were problems

17 with the entry of UCSF contracts in RIMS that were

18 causing pars to be paid as non-par; right?

19          MR. KENT:  Asked and answered.

20          THE COURT:  Sustained.

21 BY MR. STRUMWASSER:

22     Q.   Now, in 2007 did Ms. Martin raise with you the

23 issue that PacifiCare claims -- that UCSF PacifiCare

24 claims were being paid incorrectly at that time in mid

25 2007?
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 1     A.   What I recall talking to her about was that

 2 there were fee schedule pricing issues and that was the

 3 issue that was referred to George.  Margret and George

 4 worked on that.

 5     Q.   And the fee schedule issues were causing claims

 6 to be paid incorrectly; right?

 7     A.   There were some providers that were connected

 8 to an incorrect fee schedule.

 9     Q.   And that caused it to be paid incorrectly?

10     A.   I don't recall there being a significant claims

11 impact, but there were some claims.

12     Q.   That were not paid correctly; right?

13     A.   Correct.

14          MR. STRUMWASSER:  I am going to show the

15 witness a copy of 5156 in evidence.

16 BY MR. STRUMWASSER:

17     Q.   Do you recognize this email, Ms. Harvey?

18     A.   I recall it, yes.

19     Q.   The attachment reflects notes taken by Ms.

20 Martin on an August 3, 2007 call; right?

21     A.   Yes.

22     Q.   You were on that call; correct?

23     A.   Yes.

24     Q.   If we turn to 9541 under the heading

25 "PacifiCare PPO," we have three numbered issues.  One
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 1 and two start with the phrase, "Underapproved claims"

 2 both before and after 1/1/07.  Am I correct that

 3 "underapproved" means paid but at a lesser amount?

 4     A.   As I recall, this was concerning some claims

 5 that they felt had either been underpaid, and I think we

 6 ended up finding some that I think had been overpaid.

 7     Q.   Your understanding of the phrase, word

 8 "underapproved" was that the claim was paid but at an

 9 amount less than what UCSF thought it was entitled to?

10     A.   It was how UCSF phrased it.  I assume that they

11 were talking about that they felt that they were under

12 allowed, yes.

13     Q.   Are underapproved, underallowed, underpaid

14 synonyms?

15          MR. KENT:  Objection.  Calls for speculation.

16          THE COURT:  If you know.

17          THE WITNESS:  It is not my word.  I would have

18 said underpaid.

19 BY MR. STRUMWASSER:

20     Q.   As someone who sat there in that meeting, you

21 understand these first two bullets to be what UCSF

22 thought was underpayments?

23     A.   The discussion that they raised was that they

24 identified some claims that did not price to the fee

25 schedule for some providers.
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 1     Q.   Item 8 is March 1 load.  To what does that

 2 refer?

 3     A.   Sorry.  I am trying to remember.  I believe --

 4 but it has been a long time -- I think that there was a

 5 change in the fee schedule in March of that year and the

 6 contract was signed late, so getting it in the system I

 7 think there might have been a delay.  But I don't

 8 remember if it was one day or two days, I don't know.

 9     Q.   Under "Follow-Up" it says in the second

10 paragraph, "Anne Harvey to provide copy of fee schedule

11 within the week.  Overdue weighing PacifiCare."

12          Did you promise to provide a copy of a fee

13 schedule to the UCSF folks at that meeting?

14     A.   I believe we did.

15     Q.   Do you remember when you first promised to

16 provide the fee schedule?  Is it your recollection that

17 it was overdue at the time of this meeting?

18     A.   It is what the document says.  Whether they

19 requested the week before, I don't know.

20     Q.   And under 8/3/07, the third paragraph of the

21 follow-up, it says Shalonda was requesting the fee

22 schedule and UCSF would like this even if what is in the

23 current system is incorrect.

24     A.   That's what it says.

25     Q.   Is that consistent with your recollection?
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 1     A.   No.

 2     Q.   You don't remember Shalonda requesting a fee

 3 schedule?

 4     A.   I would think that either Shalonda or I would

 5 have gone to George to get a copy of the fee schedule

 6 requested, but ...

 7     Q.   So my question is do you recall whether

 8 Shalonda was told -- whether UCSF was told that Sholanda

 9 was requesting the fee schedule?

10     A.   I believe we gave it to her to follow up on,

11 yes.

12     Q.   Isn't it true that UCSF was never provided by

13 PacifiCare the fee schedule that was in the system?

14     A.   I don't know.

15     Q.   Back to 9540, the middle of the page under the

16 heading "Follow-Up" in gold, we have the date 8/3/07,

17 "According to Anne, PacifiCare cannot determine actual

18 load recorded date 1/25/07 is unverified, still

19 outstanding."

20          Do you recall there being a discussion at this

21 meeting about whether or not PacifiCare could determine

22 the actual load dates?

23     A.   Hang on.  I am trying to recall.  There appear

24 to be several issues mixed up in these follow-ups, so I

25 am not sure if I can make sense of it at this point.  I
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 1 don't recall.  You know, I would have just to take it at

 2 face value that I gave them the January 25th date.  So I

 3 don't know, I just don't recall this.

 4     Q.   In your recollection in August of '07 was there

 5 a process or procedure or facility in place that enabled

 6 PacifiCare to verify actual load dates for contracts

 7 being loaded into RIMS or NDB?

 8     A.   I didn't load contracts, so I assume there was

 9 some process.  I don't know what it is.

10     Q.   Is that an I don't know?

11     A.   That's an I don't know.

12     Q.   Thanks.  Am I correct that you no longer recall

13 whether you said the information after according to an?

14     A.   You know, it appears to me that I gave them a

15 January 25th date and what the concerns that I had at

16 the time around that, I honestly don't remember if there

17 were any concerns.  That was the date that I gave them,

18 so.

19     Q.   It turned out, did it not, that that date was

20 wrong?

21     A.   I don't know that.

22     Q.   The fee schedule for the 2007 amendment, was

23 that ever loaded into RIMS?

24          MR. KENT:  Objection.  No foundation.  Vague.

25          THE COURT:  If you know.
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 1          THE WITNESS:  Without looking at tons of

 2 records I can't ...

 3 BY MR. STRUMWASSER:

 4     Q.   No idea?

 5     A.   No idea.

 6          MR. STRUMWASSER:  This is a copy of 5157, your

 7 Honor.

 8          THE WITNESS:  Okay.

 9 BY MR. STRUMWASSER:

10     Q.   You recognize this email?

11     A.   Yes.

12     Q.   The attachment is Ms. Martin's notes from a

13 September 7, '07 call that you were on; correct?

14     A.   Yes.

15     Q.   How about 9586.  Lavonne Johnstone UCSF

16 reported that the progress made on the spreadsheets has

17 been mitigated by take-backs/refund requests for paid,

18 underpaid and unpaid anesthesia claims.  Anne Harvey

19 acknowledged that three separate apparently

20 uncoordinated and with indeterminate interplay, United

21 bodies were doing such takebacks - Johnson & Roundtree

22 (a vendor),  Recovery Services (automated recovery

23 unit?) and United.  Anne tried to put UCSF on an

24 exclusion table to stop these takebacks, but it does not

25 appear to be working and with Lydia Calderone."
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 1          Is there anything in that passage that I just

 2 read to you that you believe today is incorrect?

 3     A.   No.  And it all had to do with United business.

 4     Q.   You are aware that at least Johnson & Roundtree

 5 was also doing recoveries of PacifiCare claims; right?

 6     A.   Yes.  And everything that had to do with UCSF.

 7 Anesthesia was a United business issue.

 8     Q.   Is it true that you attempted to put UCSF on an

 9 exclusion table and that the exclusion table failed to

10 prevent the refund demands from going through for

11 Johnson & Roundtree?

12     A.   It was a recovery exclusion list.  Very

13 separate from other exclusion lists and we did attempt

14 to do that and in, in fact, it was successful, in

15 getting it on that.

16     Q.   But it in fact had it failed to block the

17 recovery requests; right?

18     A.   There were other recoveries that were done by

19 the claim system that it would not prevent.  It did, in

20 fact, stop the Johnson & Roundtree.  It took a little of

21 time, but it did stop the Johnson & Roundtree and

22 automated discovery group takebacks.  But, again, it was

23 about United.

24     Q.   Still on 9586 at the bottom.  9/7/07.  "Anne

25 Harvey has discovered that 1/1/07 fee schedule was
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 1 loaded at 100%/120% of Medicare not 185.5%.  Anne and

 2 Margret will explore a settlement."

 3          Now the higher percentages 188.5%, that was the

 4 amount that was agreed to in the fee schedule which was

 5 supposed to be effective on January of  '07; correct?

 6     A.   I will take it at face value.  I don't recall,

 7 but I will take the document as it stands.

 8     Q.   Let me show you copy of 5158 in evidence.

 9     A.   Okay.

10     Q.   Do you recognize this email?

11     A.   Yes.

12     Q.   And the attachment is Ms. Martin's notes on

13 calls that you were on; right?

14     A.   Yes.

15     Q.   The last page at the bottom it says in an entry

16 for October, '07, PCare is still unable to determine

17 when the "fix" --  i.e. appropriate data schedule -- was

18 loaded for PCare PPO, 1/1/07.  Claims were paid at

19 100/120% of Medicare without any rhyme or reason."

20          Do you see that?

21     A.   That's what Margret wrote.  Yes.

22     Q.   Do you recall this statement being made by

23 somebody at the October 2, '07 call?

24     A.   No.  I think that is how Margret paraphrased

25 it.  I remember the conversation and it was very
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 1 specific that there were some providers and that is

 2 what -- if you are looking at this and trying to apply

 3 it to every UCSF provider, that would not be correct.

 4          This was some providers were loaded at 100

 5 percent and some at 120 percent.  What I don't think any

 6 of us understood at the time was that some fee schedules

 7 had been built differently so that the way -- when I was

 8 looking at RIMS, the way that I was reading it, was

 9 different than how the claims were actually paying, so.

10 Which is why we had to get the fee schedule copy.

11          As I recall, when George and Margret got

12 further down the line and they came up with the claims

13 impacted, it was a very small number of claims.  It was

14 about $100,000.  So it was not about every claim that we

15 paid UCSF under every tax I.D.  And some of them were

16 linked to doctors that had been terminated, so there

17 were no claims.

18     Q.   $100,000 net?

19     A.   I believe that was the case, yes.

20     Q.   You don't know how many claims it was though?

21     A.   No.

22     Q.   These were PacifiCare claims?

23     A.   This conversation was about PacifiCare, yes.

24     Q.   Are you able to either confirm or deny that as

25 of October 2, '07, PacifiCare was still unable to
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 1 confirm when the appropriate rate schedule was loaded

 2 for the 1/1/07 rates?

 3     A.   I know I wasn't able to.  George was the one

 4 who needed to be able to validate that and he was

 5 working with the fee schedule team.  At that time I

 6 believe they had gone in or ended or putting a date end

 7 to the one fee schedule, so we didn't see a date when we

 8 first looked into the system, it was built into the fee

 9 schedule.

10     Q.   So as of October 2, '07, there were January 1,

11 '07 fee schedules that were still not properly loaded in

12 RIMS; correct?

13          MR. KENT:  Objection.  Misstates the prior

14 testimony.  This witness has been very clear that we are

15 talking about one fee schedule, a handful of providers.

16          (Question read.)

17          THE COURT:  I'll allow it.  If you know.

18          THE WITNESS:  That actually doesn't jive with

19 what I remember.  And I see how it is written here, but

20 what I remember the fee schedule issues was about stuff

21 that was prior to January 1, '07, so I don't know.

22 BY MR. STRUMWASSER:

23     Q.   So it is your understanding that as of

24 October 2, '07 there were fee schedules from before

25 January 1, '07 that were still not properly loaded on
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 1 RIMS?

 2          MR. KENT:  Objection.  Misstates prior

 3 testimony.  No foundation.

 4          THE COURT:  It's cross-examination.

 5          If you know.

 6          THE WITNESS:  What I am recalling was that this

 7 conversation was about specific providers, not all of

 8 them.  And not all the tax I.D. in RIMS that we were

 9 having trouble verifying the fee schedule that was

10 loaded and those are the issues that went off to Margret

11 and George's conversation that ended up in the

12 settlement.  That's what I recall.

13 BY MR. STRUMWASSER:

14     Q.   So you do recall that there were providers as

15 of October of '07 for whom there were fee schedules

16 still not correctly loaded, without respect to date of

17 those fee schedules; correct?

18          MR. KENT:  Vague.

19          THE COURT:  If you know.

20          THE WITNESS:  There were some that were

21 affected, yes.

22 BY MR. STRUMWASSER:

23     Q.   And your recollection is that you can't -- you

24 don't have any recollection as to whether that was with

25 respect to the January 1, '07 fee schedules or some
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 1 earlier fee schedules; is that correct?

 2          MR. KENT:  Objection.  Misstates the prior

 3 testimony.

 4     A.   I recall it being the prior fee schedules.

 5 BY MR. STRUMWASSER:

 6     Q.   Did you ever respond to the emails providing

 7 you those minutes and saying wait a minute, you have got

 8 something wrong, Ms. Martin?

 9     A.   I actually called her once or twice.  We made

10 it clear that it was their document, they could

11 characterize the issues as they saw fit.  Our job at the

12 time was to get the issues that they were identifying

13 resolved.

14          MR. STRUMWASSER:  Hypothetically, if I had a

15 new exhibit what would be its number, your Honor?

16          THE COURT:  Hypothetically, it would be 830.

17          This is Exhibit 830.  It is June 7, 2008

18 conference call notes with UCSF Medical Group.

19          (Exhibit No. 830 marked for Identification.)

20 BY MR. STRUMWASSER:

21     Q.   These are minutes from a June 7 conference

22 call; right?

23     A.   Yes.

24     Q.   You participated in the call?

25     A.   Yes.
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 1     Q.   Last page, 9571, there are some additional

 2 entries after 10/2/07.  That is to say below 10/2/07.

 3 And so we have on November 2nd you are advising

 4 Ms. Martin that George Liggett was taking the lead and

 5 involving the settlement team and Margret will conflict

 6 tact you and George to expedite since there has been no

 7 agreement.

 8          As of November 2nd of '07, is it the case that

 9 the fee schedules that were the subject of the

10 October 2nd call still were not loaded?

11     A.   I would probably have to assume so, that we had

12 not resolved it with UCSF.

13     Q.   Isn't it true, Ms. Harvey, that you never told

14 UCSF that the fee schedule that is at issue here had

15 been successfully loaded?

16     A.   Which fee schedule?

17     Q.   The fee schedule referred to in the 10/2/07

18 note, whether it is and '06 or '07 schedule, there is a

19 schedule or schedules that had not been loaded.  My

20 question to you is as to those schedules, you never

21 really ever told UCSF that you had loaded them; right?

22     A.   I don't think that is necessarily true.  As I

23 said before, I believe that the issues that were

24 identified were specific to some providers, not all of

25 them.  Whether or not we told them that, it doesn't mean
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 1 that it is reflected in these notes.

 2          But I don't think that it was every single

 3 claim that was a problem, so, you know, this was a

 4 conversation that ended up going to George -- between

 5 Margret and George and they dealt with the actual

 6 specifics and you know, it is a long time ago.

 7          MR. STRUMWASSER:  Move to strike as

 8 non-responsive.

 9          THE COURT:  All right.

10          MR. STRUMWASSER:  I will withdraw the motion.

11 Let me just work with it.

12 BY MR. STRUMWASSER:

13     Q.   So is it the case then that there was a correct

14 fee schedule in RIMS for some providers but incorrect

15 fee schedules in RIMS for other providers?

16     A.   That's what I believed to be the case.

17     Q.   As to the provider for whom there was an

18 incorrect fee schedule or no fee schedule, those fee

19 schedules never got loaded, did they?

20     A.   I don't know.

21     Q.   As far as you know, nobody ever said to UCSF,

22 ever, you know as to those fee schedules that we were

23 talking about in the Autumn of '07, they never got

24 loaded, you never told UCSF that?

25          MR. KENT:  Objection; vague.
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 1          THE COURT:  If you know.

 2          THE WITNESS:  At some point this conversation

 3 was something between George and Margret.  It would not

 4 have been my accountability to respond to them and that.

 5 BY MR. STRUMWASSER:

 6     Q.   So the answer is yes, you don't know?

 7     A.   I did not say that to them.

 8     Q.   You don't know of anybody who did?

 9     A.   I have no knowledge.

10     Q.   So all through 2007 and part of 2008, PHLIC was

11 making payments to UCSF providers to whom this rate

12 schedule problem applied according to the wrong fee

13 schedule; correct?

14     A.   There were -- I don't know.  I just don't know.

15 I am at the point where I just don't know.  I know that

16 I don't believe it to be the case that it was every

17 claim that UCSF sent us.  So I can't relate this issue

18 to actual claim impact.

19          THE COURT:  That wasn't the question.

20          THE WITNESS:  I don't know.

21          THE COURT:  You need to answer the question.

22 He didn't ask you if every claim.  He said those claims

23 that this applied.  So you need to listen to the

24 question and answer the question that he is asking you.

25 He didn't ask you about every claim.
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 1          THE WITNESS:  I apologize, Your Honor.  I am

 2 not trying to be difficult.  My problem is I don't

 3 understand.  You can have a provider in a system with a

 4 fee schedule that might be incorrect.  You may never get

 5 a claim for that provider, so, you know, I can't relate

 6 those two sequences necessarily.  I did not look at

 7 those claims reports, so I don't know how big the impact

 8 was or what the dates were.

 9          THE COURT:  But nobody is asking how big they

10 were or what the dates were.  The question is very

11 simple.  You need to listen to the question and answer

12 the question.  If you can't answer it, that is fine, but

13 you need to focus on the question and not make up some

14 other question.

15          Do you know what the question is again.

16          MR. STRUMWASSER:  Let's try it again.

17 BY MR. STRUMWASSER:

18     Q.   So far as you know, all through 2007 and part

19 of 2008, PHLIC was making payments to some UCSF

20 providers according to the wrong fee schedule; correct?

21     A.   I don't know that.

22     Q.   You certainly don't know that that statement is

23 untrue; correct?

24          MR. KENT:  Objection; relevance.

25          THE WITNESS:  I don't know.
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 1 BY MR. STRUMWASSER

 2     Q.   You don't know whether you don't know?

 3          THE COURT:  It is cross-examination.  Some

 4 leeway is there.  Let's move on.

 5          MR. STRUMWASSER:  831, Your Honor.

 6          THE COURT:  831 is an email with a top date of

 7 March 9th, 2008.

 8          (Exhibit 831 marked for Identification.)

 9 BY MR. STRUMWASSER:

10     Q.   You recognize the December 10, '07 email from

11 Mr. Liggett to you and Ms. Berkel?

12     A.   I don't necessarily recall it, but yes.

13     Q.   So, you are acknowledging that you received it

14 but you don't remember it, is that the where we are?

15     A.   Yes.

16     Q.   The second sentence of his email, "As Anne has

17 indicated, the original contract rate and the extension,

18 (1/1/07) which included an increase in the rate schedule

19 are both a % of national MSF.  This is not what was

20 loaded into RIMS.  We did not find a RIMS rate schedule

21 that would work."

22          Does this refresh your recollection as to

23 whether the incorrect fee schedule loading that was

24 talked about in the prior exhibits we looked at applied

25 to both the 1/1/07 rates and the previous rates?
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 1     A.   It appears to.  I really was more focussed on

 2 all the United issues at that time, so this was

 3 something that George was investigating.  It appears to

 4 imply that it was a before and after, yes.

 5     Q.   So if you looked in RIMS in 2007, you would

 6 have -- you might have found as to these providers who

 7 had these problems that there was, in fact, a fee

 8 schedule but not realized that the fee schedule in RIMS

 9 would not work; correct?

10     A.   Yes.

11     Q.   Now, the fact that there was no rate schedule

12 in RIMS that would work implies that every provider at

13 UCSF who was subject to the 1/1/07 rate increase did not

14 have a correct rate schedule; isn't that so?

15     A.   It is very difficult to say given what I know

16 of the Medicare fee schedule and the fact that we are

17 talking about 18,000 different codes.  It would be very

18 heard to say that one way or the other.

19     Q.   So sitting here today you are not in a position

20 to say that there were any providers for whom the data

21 loaded in RIMS in 2007 correctly reflected the

22 percentage increase in rates to which the 1/1/07 rates

23 applied; correct?

24     A.   I don't know.

25     Q.   You just don't know?
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 1     A.   I don't know.

 2          MR. STRUMWASSER:  I am showing the witness a

 3 copy of 5159 in evidence, Your Honor.

 4          THE WITNESS:  Okay.

 5 BY MR. STRUMWASSER

 6     Q.   So we have this email chain.  And on the bottom

 7 of 9582 we have an email from Mr. Liggett to Ms. Martin

 8 copying you and others, and it continues on to the next

 9 page.

10          Mr. Liggett sets out the Company's proposed

11 plan for settling the incorrectly paid PHLIC PPO claims;

12 right?

13     A.   On 83, yes.

14     Q.   Then back on 9582 Ms. Martin responds to Mr.

15 Liggett.  And on number four it appears that Mr. Liggett

16 is taking the position that the Company would not pay

17 interest on these claims.

18          Right?  Do you see a that in the middle of

19 9582?

20     A.   I'm sorry.  I don't see it.

21     Q.   I have misread this.  Let's go to the bottom of

22 9581.  We have an email from Mr. Liggett in which he

23 says please see my response to issues below in red font.

24 We don't have the red font.  Then he inserts stuff in

25 Ms. Martin's email.  And it is our understanding that
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 1 the phrase in number four -- do you see number four?

 2     A.   Hashmark four, yes.

 3     Q.   It says, "We do not apply interest to

 4 settlement."

 5          Was that PacifiCare's position at this time?

 6          MR. KENT:  Objection.  No foundation.

 7          THE COURT:  If you know.

 8          THE WITNESS:  I don't know.

 9 BY MR. STRUMWASSER:

10     Q.   Do you know whether PacifiCare had a policy

11 with respect to paying interest on settlement?

12     A.   A policy, no, not that I know of.

13     Q.   Now, that email on November 28 starting at the

14 bottom of 82, Mr. Liggett has proposed two-tier

15 resolution for claims for '06 and the first half of '07.

16 Do you see that?

17     A.   I see that, yes.

18     Q.   And at the time he did so, was it PacifiCare's

19 understanding that after June 30, '07, the UCSF claims

20 payment problems had been resolved?

21     A.   This is George's email to her, and I really

22 didn't pay a lot of attention to it at the time.  I am

23 assuming that.  And I believe that we were paying them

24 right, but I don't have -- I don't really recall.  This

25 was not something that I was really -- he cc'd me, but I
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 1 wasn't really following it and I wasn't really involved

 2 in their conversations, so.

 3     Q.   Help me with your last answer.  Was it your

 4 understanding in November of '07 that at that time

 5 PacifiCare was paying all UCSF claims correctly?

 6          MR. KENT:  Calls for speculation.  No

 7 foundation.

 8          THE COURT:  If you know.

 9          THE WITNESS:  I don't know.

10 BY MR. STRUMWASSER:

11     Q.   In fact, PHLIC ended up having to review UCSF

12 claims up to March of '08 because some of the claims

13 paid up to that time were incorrectly paid; correct?

14     A.   I don't recall that, but.

15     Q.   One way or the other?

16     A.   No.  I mean, the PHLIC volume was so small, it

17 was not something that I was working on that I remember.

18     Q.   On the top of 83 again we have this two-tier.

19 Do you know why the proposal was to start on 1/1/07?

20     A.   No.

21     Q.   Isn't it true that PHLIC never loaded UCSF's

22 2004 contract correctly and was paying the UCSF claims

23 incorrectly going all the way back to '04, at least some

24 of the claims?

25     A.   I don't know what George -- why he proposed it
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 1 the way he did.  It is his proposal.  He is the

 2 negotiator.

 3     Q.   Do you know whether, in fact, PHLIC never

 4 loaded the UCSF contract correctly and was paying UCSF

 5 claims incorrectly going back to '04?

 6     A.   I don't know.

 7     Q.   To the best of your knowledge -- and if you

 8 don't know, then the answer is I don't know -- but to

 9 the best of your knowledge, did anybody at PacifiCare

10 tell UCSF that some UCSF claims were being incorrectly

11 paid in 2004 and 2005?

12     A.   We had discussions -- clearly we had

13 discussions around that during the course of these

14 emails.

15     Q.   I didn't see anything in these emails

16 disclosing to UCSF that the '04 rates were not correctly

17 loaded.  Did you?

18     A.   Not that I recall, nor do I recall UCSF ever

19 asking us or questioning us on those.

20          MR. STRUMWASSER:  I am going to show the

21 witness a copy of 485 in evidence.

22          THE WITNESS:  Okay.

23 BY MR. STRUMWASSER:

24     Q.   You have seen this exhibit before, this

25 document before?
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 1     A.   I don't think so.

 2     Q.   Mr. Liggett is writing under the background

 3 section, "The UCSF MG PHS PPO" -- MG is Medical Group;

 4 right?

 5     A.   Yes.

 6     Q.   "Fee Schedules that were agreed to in the

 7 original document 2004 and subsequent amendment 2007,

 8 were not available as FS" -- that is fee schedule?

 9     A.   Okay.

10     Q.   "In RIMS and the request to build the FS was

11 not submitted."

12          Do you recall ever being told that the -- that

13 no request was ever submitted to build the UCSF fee

14 schedule for RIMS for the '04 and '07 contracts?

15     A.   No.

16     Q.   Were you aware that before you saw this

17 document that those were never submitted .

18     A.   I didn't load those contracts, so, you know,

19 no, I don't know what process they went through, that

20 they used to verify F200.

21     Q.   Were you aware before you saw this document

22 that there was no request made to build those fee

23 schedules?

24     A.   No.

25     Q.   The next sentence is F200 was selected as the
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 1 FS.  F200 was an existing fee schedules in RIMS;

 2 correct?

 3     A.   I believe so, yes.

 4     Q.   And it is different, F200 was not the fee

 5 schedule agreed to by UCSF in either '04 or '07, was it?

 6     A.   I don't know that I can answer that.  I don't

 7 have that direct knowledge.

 8     Q.   Okay.  Continuing, additionally, not all UCSF

 9 providers were linked to the FS, so some claims were

10 paid as non-par.  Do you see that?

11     A.   I see that.

12     Q.   Were you aware at that time that -- let me ask

13 you this, were you aware around 2007 that F200 was being

14 used as a proxy for some UCSF schedules?

15     A.   I recall seeing F200 being loaded to some of

16 the RIMS contracts that I looked at.

17     Q.   Do you recall when?

18     A.   No.

19     Q.   By sitting here today -- let's back this up.

20 As of January 1 of 2010, were you aware that F200 was

21 being used as a proxy for some UCSF fee schedules?

22     A.   I recall F200 being loaded as a fee schedule in

23 some UCSF providers.

24     Q.   Were you aware, let's say the beginning of this

25 year that some of the UCSF providers were not linked to
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 1 even F200?

 2          MR. KENT:  Objection.  No foundation.

 3          THE COURT:  If you know.

 4          THE WITNESS:  I don't recall that.

 5 BY MR. STRUMWASSER:

 6     Q.   As a result of the impact of the FS load and

 7 the non-par load of providers, UCSF received both

 8 underpayments and overpayments.  Do you see that?

 9     A.   Yes.

10     Q.   And, in fact, isn't it the case that UCSF

11 received both underpayments and overpayment throughout

12 2004 until March 15, 2008, when the new contract was

13 signed?

14     A.   I don't necessarily recall the timeframe.  I

15 recall hearing that there were both overpayments and

16 underpayments that we eventually settled, yes.

17     Q.   Do you recall being told that there were

18 overpayments and underpayments before 2006?

19     A.   I may have.

20     Q.   Returning to 485, under the heading,

21 "Settlement being proposed," Mr. Liggett says that HCE

22 analyzed the claims and calculated the amount to resolve

23 the UCSF issues for the period January 1, '06 to

24 March 14, '08.  Do you see that?

25     A.   Yes.
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 1     Q.   "HCE" is Health Care Economics?

 2     A.   Yes.

 3     Q.   About halfway through the paragraph, the

 4 sentence starting "Given the background (prior to

 5 3/13/08 we were paying UCSF either as Non-par or at F200

 6 fee schedule), that we do no have and would have to

 7 build fee schedules for 7/1/2004 - 12/31/06 and another

 8 one for 1/1/07 and later DOS, and that we cannot settle

 9 this in the usual sense (i.e.  Settlement agreement) I

10 recommend the following.  Do you see that?

11     A.   I see that.

12     Q.   D-O-S is date of service right?

13     A.   D-O-S is date of service..

14     Q.   PHLIC was paying UCSF providers as

15 non-participating or according to the wrong fee schedule

16 prior to March  13, '08; correct?

17          MR. KENT:  Objection.  The document speaks for

18 itself.  The witness said she has never seen this

19 before.

20          THE COURT:  Are you asking if she has

21 independent knowledge of this?

22          MR. STRUMWASSER:   Yes.

23          THE WITNESS:  I don't.  This was George's job.

24 This wasn't my job.

25          (Recess.)
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 1 BY MR. STRUMWASSER:

 2     Q.   Ms. Harvey, are you aware that Ms. Martin asked

 3 Mr. Liggett to reprocess incorrectly paid claims in '06

 4 and '07 and was told that that was not possible?

 5     A.   That's not what I recall.

 6     Q.   Ms. Martin testified as follows, 4155, line 13.

 7          "QUESTION:   Have you ever asked anyone at

 8 United to reprocess the claims" --

 9          This isn't on there.  I am reading to you from

10 the transcript of Ms. Martin's testimony.

11          "QUESTION:   Have you ever asked anyone at

12 United to reprocess claims?

13          "ANSWER:   Yes.

14          "QUESTION:   Whom did you ask?

15          "ANSWER:   I believe it was George Liggett.

16          "QUESTION:   And what was his response?

17          "ANSWER:   That was not possible because the

18 fee schedule was never loaded in the first place "

19          You have never seen that testimony.

20          MR. KENT:  Objection compound.  It is also

21 incomplete.

22          THE COURT:  I'll allow it.

23          Did you see that testimony?

24          MR. KENT:  That's the question as far as I can

25 tell.
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 1 BY MR. STRUMWASSER

 2     Q.   Did you see that testimony?

 3     A.   No.

 4     Q.   Are you aware that -- before today,  were you

 5 aware that Ms. Martin asserts that she asked for

 6 reprocessing of incorrectly paid claims for '06 and '07

 7 and was told it was not possible?

 8          MR. KENT:  No foundation.   Misstates the prior

 9 testimony.

10          THE COURT:  If you know.

11          THE WITNESS:  I don't recall that.   I recall

12 her asking us not to reprocess claims.  What I recall

13 around fixing things is different in that she may have

14 had a subsequent conversations with George.    I don't

15 know.

16 BY MR. STRUMWASSER:

17     Q.   It is it not the case that it was in fact

18 impossible to reprocess claims if the fee schedules were

19 never loaded?

20     A.   I don't think anything is impossible.  It is a

21 question of if you build the right fee schedule and go

22 back and load that to the provider.  You can reprocess

23 the claims.  You can't reprocess the claims to the wrong

24 fee schedule because you will get the same result.

25     Q.   Right.  So until the correct fee schedule is
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 1 loaded, you can not reprocess the claims correctly;

 2 right?

 3     A.   That would be true.

 4     Q.   Mr. Liggett is suggesting that PacifiCare offer

 5 to pay UCSF 224.2 to 224.4  of their '09 fee schedule

 6 for '09.

 7     A.   I wasn't a party to this, so I wasn't -- I

 8 don't know that I could speak to the specifics of what

 9 he was proposing.

10     Q.   Now, we have looked at some exhibits that

11 reflected the minutes from calls between PacifiCare and

12 UCSF:  PacifiCare referred to those as joint operation

13 conferences or JOCs; right?

14     A.   Yes.

15     Q.   And those were having to do with issues that

16 UCSF had with the Company; correct?

17     A.   Yes.

18     Q.   Was it your opinion at the time that those JOCs

19 were effective in addressing the issues that UCSF had?

20     A.   Yes, we ended up making a lot of progress on a

21 lot of issues.

22          THE COURT:  We'll return at 1:30.

23          (Luncheon recess.)

24          MR. STRUMWASSER:  832, Your Honor.

25          THE COURT:  832 is an email with a top date of
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 1 September 20th, 2007.

 2          (Exhibit 832 marked for Identification.)

 3 BY MR. STRUMWASSER:

 4     Q.   832 is an email string which starts on 0348

 5 with an email from Ms. Martin to you and others.  And

 6 she is attaching minutes to a monthly JOC call; right?

 7 On the top of 48 Ms. Arias forwards the email to

 8 Ms. Chandler; right?

 9     A.   Yes.

10     Q.   And then Ms. Chandler's routes to Ms. Calvin.

11 Tell us, who is Ms. Calvin?

12     A.   At that time I don't remember what her title

13 was.  But she was in charge of helping with some of the

14 integration claims projects and rework issues.

15     Q.   In the Fall of 2007?

16     A.   Yes.

17     Q.   She writes to Ms. Calvin and says I attended

18 the job and was appalled at how unorganized they were.

19 Do you remember attending that internal meeting?

20     A.   I don't know if there was one.

21     Q.   Did Ms. Chandler say at any meeting that you

22 attended internally that she was appalled at how the JOC

23 was?

24     A.   No.  And she would have had a very serious

25 exchange about that characterization.  This is the first
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 1 time that I have seen that or known that she felt that

 2 way.  Sorry.  I am a little annoyed right now.

 3     Q.   I understand.  There is a statement in the next

 4 paragraph, "Anne promised to answer the questions so we

 5 could get the project moving along.  I then asked for

 6 another f/u meeting FOUR times and was ignored."  F/u is

 7 followup?

 8          THE COURT:  Sometimes.

 9          THE WITNESS:  It was in this case.

10 BY MR. STRUMWASSER:

11     Q.   Do you remember promising to answer questions

12 about the project that Ms. Chandler was working on.

13     A.   No.  In fact, the issues that needed to get

14 answered were in Barbara's court, because they were

15 issues that were outstanding.  They were United claims.

16 I had no line of sight to United claims at that point.

17 Barbara was my contact. I didn't know what she needed.

18 We had two serious hospital claims with UCSF that we

19 wanted answers on, and it was Barbara that was the

20 problem.

21          So there is some real interesting wording in

22 that email that I vehemently disagree with.

23     Q.   Help me out here.  Is Ms. Chandler a peer of

24 yours, a superior, a subordinate?

25     A.   Peer.
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 1     Q.   She says in the last paragraph, I missed the

 2 last meeting (the one referenced here) and apparently

 3 Anne threw me under the bus and said she did not know

 4 the status of my project.  She also threw Maria under

 5 the bus for anes project.  And UCSF called Maria and

 6 told her they knew she was on task and that Anne's

 7 comment that Maria and her team do not communicate was

 8 incorrect."  A-N-E-S is anesthesia?

 9     A.   Yes.

10     Q.   Do you know what she is referring to as "my

11 project"?

12          MR. KENT:  Objection; irrelevant.

13          THE COURT:  What's the relevancy?

14          MR. STRUMWASSER:  We have a lot of discussions

15 about whether or not UCSF was properly handled.

16 Mr. Kent on direct put this witness on to say that they

17 were the beneficiary of this program to reach out and

18 cooperate with people.

19          There is also a recurring question about

20 whether or not PacificCare's business was properly

21 coordinated, whether the problems that we found were a

22 product of mismanagement, whether people didn't know who

23 owned what project as well.

24          MR. KENT:  The only testimony I have heard is

25 that this concerns United issues.  So I don't see what
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 1 the relevance is.

 2          THE COURT:  All right.  If you can connect

 3 that.

 4          MR. STRUMWASSER:  Let's get the question I just

 5 asked.  That may illuminate it.

 6 BY MR. STRUMWASSER:

 7     Q.   Do you know what the project was of the status

 8 that she refers to my project?

 9     A.   As I recall it was two hospital claims on the

10 United platform that we needed answers on.

11     Q.   Did Ms. Chandler have any responsibility for

12 PacifiCare?

13     A.   No.

14     Q.   Did you have any responsibility for United?

15     A.   Technically, no.  My role was to work with the

16 provider.  So I wanted to make sure things got resolved,

17 and I was putting pressure on my internal counterparts

18 to get the answers that UCSF was asking for and to get

19 claims reworked on the United side.  So I was assuming

20 some accountability, but I had to work through other

21 people at that time.

22     Q.   Was one of the people that you had to work

23 through Ms. Chandler?

24     A.   Yes.

25     Q.   Did the JOCs pertain to both PacifiCare and
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 1 United?

 2     A.   We talked about any issues with UCSF, yes.

 3     Q.   Did you believe that the JOCs with UCSF were

 4 disorganized?

 5     A.   No.

 6     Q.   Do you believe that there were instances in

 7 which the Company internally failed to cooperate in

 8 order to address UCSF's issues?

 9          MR. KENT:  Objection; relevance.

10          THE COURT:  I'll allow it.

11          THE WITNESS:  I think there were challenges

12 around -- sometimes my team -- knowing the right

13 questions to ask the United folks or getting them to

14 respond to us, but at the end of the day we got things

15 resolved.

16 BY MR. STRUMWASSER:

17     Q.   Did Ms. Chandler come from the United as

18 opposed to the PacifiCare side?

19     A.   Yes.

20          MR. STRUMWASSER:  833.

21          THE COURT:  833 is an email with a top date of

22 August 11th, 2007.

23          (Exhibit 833 marked for Identification.)

24          THE WITNESS:  Okay.

25
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 1 BY MR. STRUMWASSER:

 2     Q.   Do you recall seeing this email chain before?

 3     A.   Yeah, most of it.

 4     Q.   Turn, if you would, please, to the 9120.  The

 5 middle of the page we have an email from Ms. Chandler.

 6 There is a first paragraph to Carolyn and Sholanda.

 7 Then there is a second paragraph to Carl an.  Do you

 8 know who the Carolyn in this paragraph is?

 9     A.   No, because it appears to be dropped off.

10          THE COURT:  There is a Carolyn Besch at the

11 top.

12          MR. STRUMWASSER:  Thank you, Your Honor.

13          THE WITNESS:  That is who that must be.

14 BY MR. STRUMWASSER

15     Q.   It says, "UCSF brought up an issue whereby we

16 paid them as non-par incorrectly and the system posted

17 member liabilities as monies went to their deductible.

18 However, when claims were repaid, we simply paid them

19 the difference between what we paid them and what the

20 true allowable was once they were set up as par.  Their

21 concern is that electronically they have no way to back

22 out the member responsibility even though the member now

23 has none  (the deductible should not have been applied)"

24          Do you see that?

25     A.   Yes.
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 1     Q.   Do you recall this issue?

 2          MR. KENT:  Objection; relevance.

 3          THE COURT:  What's the relevance?

 4          MR. STRUMWASSER:  This is about what happens

 5 when they repay a claim and the notion that consumers

 6 are harmed when they miss pay a claim and then months or

 7 years later repay a claim because it is sometimes

 8 impossible to reconcile the payments to the provider or

 9 the member.

10          MR. KENT:  This is coming off of UNET platform,

11 I believe.

12          THE COURT:  That is what is not clear to me.

13 It looks like it is United business not PacifiCare

14 business.

15          MR. STRUMWASSER:  I maintain that even if this

16 instance if it is United, it is UCSF bringing up a

17 problem that we also know lived on RIMS.  This is a

18 problem endemic in reconstituting claims, and there is a

19 harm from it and this is an instance in arguably a UNET

20 claim, but it is being called to the attention of the

21 people who are working with UCSF on both United and

22 PacifiCare claims.

23          What I would like to know from this witness is

24 whether or not the PacifiCare implications of this email

25 were added.
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 1          MR. KENT:  Objection.  There is no foundation

 2 for any of that.  Ten months of testimony, I don't

 3 recall any testimony about some endemic or any other

 4 issue that affected RIMS about this issue that is being

 5 identified in this email chain.

 6          THE COURT:  I don't remember any either.

 7          Mr. Strumwasser, you can this witness whether

 8 or not this applies to RIMS business, but if you don't

 9 get the right answer, you are going to have to move on.

10 BY MR. STRUMWASSER:

11     Q.   Just so we know what this is.  This is a

12 situation where a claim is reworked and interest has

13 been a problem with reconciling the provider member

14 relationship after the payment -- the correct payment

15 has been made; right?

16     A.   No.  This was very specific to one national

17 project that was run that UCSF got the rework file for

18 that project through their ERA 835 auto-post.  It was

19 identified that when that file came through there was an

20 issue and it was strictly United business.

21          It was very, very specific to a specific set

22 circumstances.  And we eventually got somebody from -- I

23 think we called it at this point Exante Bank to work

24 with UCSF and they got an additional file to them and

25 they corrected the discrepancy with the member
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 1 liabilities.

 2     Q.   I understand the specifics of this case

 3 involved United.  My question to you is, if a RIMS claim

 4 is paid incorrectly, let's say, and now the provider

 5 says I didn't get $80 on this claim, I only got $30 on

 6 this claim and I am now going to bill the member for the

 7 balance.  That is a possibility that is something that

 8 can happen when there is -- when the amount that is paid

 9 was paid on a non-par basis and is less than the doctor

10 had expected?

11          MR. KENT:  It is vague.  No foundation.  Calls

12 for speculation; incomplete hypothetical.

13          THE COURT:  Overruled.

14          If you know.

15          THE WITNESS:  I would need to have it repeated.

16 There is a lot in there.

17          MR. STRUMWASSER:  Let me break it up for you.

18 BY MR. STRUMWASSER

19     Q.   It is a par provider but RIMS incorrectly pays

20 on a non-par basis.  Are you with me?

21     A.   Yes.

22     Q.   And let's assume that the allowable amount had

23 it been paid on a par basis was $80, but the out of

24 network non-par payment is $30.  Are you with me again?

25     A.   Yes.
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 1     Q.   This is hypothetical.  In general, a non-par

 2 payment will be less than the liable amount for a par

 3 payment, right?

 4     A.   No, not at all.  You can't make that

 5 assumption.

 6     Q.   Sometimes?

 7          MR. KENT:  Your Honor, this is irrelevant.  We

 8 are now talking about sometimes.  We are talking about

 9 sheer speculation.

10          THE COURT:  I will let him finish asking.  But

11 I believe that this document is irrelevant, and I don't

12 know that she can answer, but go ahead.

13 BY MR. STRUMWASSER

14     Q.   As a general proposition, Ms. Harvey, the

15 reason why people become par is because they can get a

16 higher payment from the insurance company than if they

17 were non-par; isn't that true?

18     A.   No.  You want to become part of an insurer's

19 network because you want to capture that patient.  You

20 want to be in their network so they are then directing

21 business to you.

22     Q.   The way you capture that volume is by giving a

23 payment to the provider that the provider is happy with

24 and does not require the provider to ask for a large

25 amount from his or her member; right?
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 1     A.   There are two separate issues there.  And

 2 typically, my experience has been when we contract, we

 3 are getting a discount off of billing charges.  A

 4 non-provider is entitled to billed charges at the end of

 5 the day from a member.  So the provider in effect is

 6 going to end up getting less under a contract most of

 7 the time than they are ever going to get on a non-par

 8 basis.

 9     Q.   Let me deal with that with some additional

10 assumptions.  The billed amount is 100.  The allowable

11 amount under the par for a par provider is 80; right?

12     A.   Okay.

13     Q.   The allowable -- is there an allowable amount

14 for a non-par?

15     A.   It depends on whether or not the billed charges

16 are at, above or below usual and customary reimbursement

17 rates for the service that is being billed.

18     Q.   So in this instance, a $100 charge and the

19 provider gets $80 under his or her contract with

20 PacifiCare and aside from deductibles and things the

21 member has no liability, right and co-pays?

22          MR. KENT:  Objection.  No foundation.

23          THE COURT:  If you know.

24          THE WITNESS:  For PHLIC business unless they

25 have met their in network deductible on an in network
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 1 claim and they have met their out-of-pocket maximum on

 2 in network, the member will always have a liability.

 3 BY MR. STRUMWASSER

 4     Q.   So in that instance, if it is in network, the

 5 doctor will bill 100, the Company will pay 80 and the

 6 doctor will go after 20 from the member?

 7     A.   On a contracted provider?

 8     Q.   Yes.

 9     A.   No.

10     Q.   On a par provider?

11     A.   No.  They have to write off the $20 as a

12 contractual adjustment.

13     Q.   Right.

14     A.   But then you are using a standard, I would say

15 we are only going to pay 80 percent of $80 so the

16 network payment that we issue is 74.  The member has to

17 pay the 16.

18     Q.   Okay, so par providers the doctor eats, 16 the

19 patient pays and the balance the insurer pays?

20     A.   Yes.

21     Q.   Non-par provider.  Doctor submits a claim for

22 100.  The doctor gets paid the usual and customary;

23 right?

24     A.   Yes.

25     Q.   And in your experience, usual and customary is
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 1 lower than the agreed to rate under fee schedules?

 2          MR. KENT:  No foundation.

 3          THE WITNESS:  I don't think you can make that

 4 assumption because it depends on the service.

 5 BY MR. STRUMWASSER

 6     Q.   Internal meds, office visit, common?

 7     A.   No, you can't make that assumption.  You are

 8 talking about billed charges.  There is no standardized

 9 bill charges for a provider.  You can have a provider

10 bill a thousand dollars for an office visit 99213 and

11 you can have another provider bill $100 for that.

12     Q.   Are you telling me that either one of those two

13 numbers is usual and customary?

14          MR. KENT:  Objection.

15          THE WITNESS:  What I am telling you is the

16 difference is the billed charges and the ultimate

17 liability is going to be a function of the discrepancy

18 of that billed charge.

19          The usual and customary might be $110, in which

20 case the guy who is billed $100 is going to be allowed

21 $100.  And then we are going to take the our of network

22 percentage and pay that and their member liability is

23 their co-insurance amount is any that is above that

24 billed charge.

25
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 1 BY MR. STRUMWASSER

 2     Q.   Let's hold that assumption.  The usual and

 3 customary is 110.  Billed amount 100.  You allow the 100

 4 and then you pay less than 100 percent; right?

 5          MR. KENT:  Objection: irrelevant.  We are so

 6 far beyond the world of hypothetical and incomplete

 7 hypothetical.

 8          MR. STRUMWASSER:  Then let me complete it.

 9          THE COURT:  So far Exhibit 833 seems

10 irrelevant, but if you are trying to show something

11 else, I will let you do it.  Let's finish it.

12 BY MR. STRUMWASSER:

13     Q.   You have my hypothetical 110, hypothetical and

14 billed amount?

15     A.   Yes.

16     Q.   Is there a typical percentage that you pay for

17 the usual and customary?

18     A.   It is usually specific to the member's

19 coverage.  It depends on anything, the service.

20     Q.   So it is going to be something less than $100?

21     A.   Typically, yes.

22     Q.   Now, if the same member -- all I really need to

23 establish is if the same member files the same claim and

24 the same physician is in network, the amount that the

25 member will wined up owing the provider is going to be
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 1 different than if that provider is out of network;

 2 correct?

 3          MR. KENT:  Objection.  No foundation.  Vague.

 4          THE COURT:  If you know.

 5          THE WITNESS:  I would have to speculate because

 6 it is so specific to each scenario.  I can say that

 7 under the specific scenario we just talked about with

 8 $100, if we assume that the out of network coverage is

 9 70 percent, the member is going to have a $30 bill.

10 Where under the previous scenario, they got a $16 bill.

11 I can tell you, but I don't want to generalize that,

12 because you can't necessarily make that generalization.

13 BY MR. STRUMWASSER:

14     Q.   So if those instances in which a par provider

15 is paid on a non-par basis, there will be a need to

16 reconcile the billing and payment from the provider to

17 the member once the claim is reworked?

18          MR. KENT:  Objection.  There is no foundation.

19 The witness just said she would have to speculate and

20 there is no way to generalize, and now we are asking her

21 to generalize.

22          MR. STRUMWASSER:  I have asked about in

23 general.  I don't think there is anything very hard

24 about it.  She has already given us the fact that the

25 calculations are based on two entirely different
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 1 formulas.  And all I am trying to establish is that the

 2 result of that is that the member is going to have a

 3 different liability to the doctor depending --

 4          THE COURT:  She said that already.  Move on.

 5 BY MR. STRUMWASSER:

 6     Q.   When that happens is that information is given

 7 to the physician by PacifiCare to enable the physician

 8 to reconcile the payment or billing to the member?

 9     A.   Well, let me first be very, very clear that the

10 process used by RIMS is not the process referenced in

11 833.  It is very different.  It is not bad or worse.  It

12 is just different.  It is completely a paper process.

13 So the claim would show a backout of the claim and the

14 repayment of the claim.  So the provider would have to

15 manually post everything out and then repost the payment

16 in.

17     Q.   So it would be up to the provider then to

18 reconcile the member's pavement to him or her; right?

19     A.   Yes.

20     Q.   And all the information -- is it your testimony

21 that all the information that the provider needs to do

22 that is on the EOB or EOP associated with the rework?

23     A.   Yes.

24     Q.   Let's look now at page 91218.  By the way, you

25 referenced ERA 835 is it?
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 1     A.   Yeah.  It is a form of an electronic action.

 2     Q.   Is an 835 something that is sent to the

 3 insurer, to the doc?

 4     A.   Both.  835 refers to an ANSI standard of HIP PA

 5 transactions that go electronically between providers

 6 and insurance companies.

 7     Q.   An 835 is going both directions?

 8     A.   Yes.

 9     Q.   On 9/1/18.  The August 7, 2:54 p.m. email from

10 Carolyn Besch.  She says, "Hi, Anne, so we don't waste

11 anymore time, let me give you some direction.  If the

12 claims were adjudicated on the PacifiCare platform, you

13 need to work with PacifiCare."   Then she goes on to say

14 If it is on UNET or COSMOS.

15          First of all, what is Ms. Besch's role in this

16 email chain?  Why is she involved?

17     A.   Well, this was an issue on the United side.  At

18 this point in time we had to reach out to counterparts

19 on the United side to resolve issues.  She was with ACME

20 Physicians  and E-Solutions, so she was somebody I had

21 been pointed to as an expert on the 835 transactions for

22 United.

23     Q.   And why were you concerned about 835

24 transactions on the United side?

25     A.   Because there was an issue with a project
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 1 rework file that we had given UCSF.  There were some

 2 concerns either on interpreting it or how they had it

 3 posted because they had a very sophisticated electronic

 4 interface with United for those transactions.  There was

 5 concern about how that posted.  So we were trying to get

 6 somebody to work with UCSF, which we eventually did.

 7     Q.   But at least nominally, you were responsible

 8 for PacifiCare not United; correct?

 9          MR. KENT:  Asked and answered.

10          THE COURT:  Yes.

11          THE WITNESS:  Yes.

12 BY MR. STRUMWASSER:

13     Q.   Ms. Besch is of the view that you have

14 responsibilities for some part of this issue and

15 specifically so with respect to PacifiCare; right?

16     A.   She is telling me to go check with my

17 PacifiCare counterparts if it was a PacifiCare issue,

18 which it was not.

19     Q.   Then on the first page, 9117, you send an email

20 at the bottom of the page to Mr. Hansen and others on

21 August 9 and you say, "I decided to pass this along to

22 you as a example the 'daily grind' we are facing to get

23 the 'corporate' entity to respond to provider issues and

24 concerns.  Our network management folks are continually

25 striving to improve processes both for us and the
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 1 providers, but we are faced with pretty large barriers

 2 internally as you know.  The issue in this example is

 3 UCSF."

 4          Then a little further down you say, "Our EOBs"

 5 -- and I understand your testimony that these are United

 6 EOBs -- "were not clear on the action that should be

 7 taken; on the patient liability portions that were, in

 8 fact, reduced or eliminated by the reprocessed claims."

 9          You then talked about the members getting bills

10 from UCSF that they should not be getting and resulting

11 phone calls and confusion and this all stems on "failure

12 to communicate" by UCH acknowledgment  of this as an

13 issue, but have been directed to call the Help Desk."

14          Is it fair to say, Ms. Harvey, that you were

15 expressing frustration with the degree of cooperation

16 that you as someone responsible for PacifiCare are

17 getting from the United corporate people?

18          MR. KENT:  Objection; irrelevant.

19          THE COURT:  What's the relevance?

20          MR. STRUMWASSER:  The question by its terms is

21 asking whether she was getting adequate cooperation from

22 United in her PacifiCare work?

23          THE COURT:  All right, can you ask that

24 question?

25          THE WITNESS:  This was about a United issue.
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 1 BY MR. STRUMWASSER

 2     Q.   So as to PacifiCare matters did you have a

 3 "daily grind" when you needed assistance from United on

 4 PacifiCare matters?

 5     A.   No.  I knew who to go to for PacifiCare issues.

 6     Q.   What were the pretty large barriers that you

 7 were experiencing?

 8          MR. KENT:  Objection; irrelevant.

 9          THE COURT:  What's the relevancy?

10          MR. STRUMWASSER:  It depends on what the answer

11 is.

12          THE COURT:  Well, I think you have to set up a

13 different question.  Sustained.

14 BY MR. STRUMWASSER:

15     Q.   Is it the case that you experienced pretty

16 large barriers internally in getting what you needed

17 from United for your work on United claims, but did not

18 experience pretty large barriers internally in getting

19 what you needed for your PacifiCare claims?

20     A.   I believe that to be the case.  I knew how to

21 get the PacifiCare issues resolved.  We knew where to go

22 to.  But we went from a company of 5,000 people to a

23 company of 70,000 people, and learning who to call and

24 how to navigate United for the United business was very

25 challenging.
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 1     Q.   What was Mr. Hansen's position on August 9,

 2 2007?

 3     A.   I believe he was Health Plan of California CEO.

 4 I believe.

 5     Q.   He was a PacifiCare legacy --

 6     A.   He was, but we were all United employees at

 7 that point.

 8     Q.   And he worked on PacifiCare business?

 9     A.   Well, yeah.  The sales teams integrated and

10 were selling all products.  So he was like -- if you

11 look at the Health Plan structure, he was responsible

12 for that team.  So operationally we were still separate,

13 but the sales teams were fairly much combined at that

14 point.

15     Q.   Why did you choose to send this email to him?

16     A.   Because we were having conversations about

17 integration issues and how to get them resolved and so

18 that was just something I wanted to give him as an

19 example.

20     Q.   To the extent this was a United problem

21 regarding United claims, that is not an integration

22 issue, is it?

23     A.   Well, it was to me.  If a provider was coming

24 to me and I couldn't answer the question, to me that was

25 an integration issue I needed to learn how to navigate,
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 1 how to get it fixed.

 2     Q.   So these would be providers that would come to

 3 you as both PacifiCare and United?

 4     A.   Yes.  I mean all -- as you saw in the notes,

 5 all our conversations with UCSF, if it was any product

 6 line, we were helping them.  We weren't going to tell

 7 them to hang up and call somebody else.

 8     Q.   Is it true that you were sent to the Help Desk

 9 when you tried to raise this issue?

10     A.   I didn't go there.

11     Q.   But you were told to go there?

12     A.   That's what she told me.

13          MR. STRUMWASSER:  Your Honor, I think there is

14 enough there, but we'll deal with it when we offer the

15 document.

16 BY MR. STRUMWASSER:

17     Q.   In Ms. Berkel's email on the first page, she is

18 writing to Ms. Chandler and Mr. Murray; right?  And she

19 says -- excuse me.  She is writing to you and

20 Ms. Chandler.  And then she has a second question for

21 Mr. Myer and Mr. Murray; correct?

22     A.   Correct.

23     Q.   And then the question to Myer and Murray, she

24 says, "Do you have any resource information on this  (or

25 knowledge, given the PacifiCare project?)"
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 1          What's the PacifiCare project?

 2     A.   I don't know.  I don't know what she was

 3 referring to.

 4     Q.   When you say to Mr. Hansen that this is an

 5 example of the wrong way to do business at the, was this

 6 business with respect to United and not PacifiCare?

 7     A.   Yes.

 8     Q.   And with respect to United's relationship on

 9 United, not with respect to United's relationship with

10 PacifiCare work?

11          THE COURT:  Did you understand the question?

12          THE WITNESS:  I didn't, I'm sorry.

13 BY MR. STRUMWASSER:

14     Q.   It is your testimony that what is wrong with

15 the way we do business today is directly applicable to

16 the way United handles claims; right?

17     A.   No.  We were trying to figure out how to

18 navigate the United system.  You don't move from Visalia

19 where everything is located in a six block radius to

20 downtown San Francisco and know where the doctor is, the

21 police are and where the grocery store is.  It takes

22 time to navigate complicated big systems.

23          We were trying to get folks to help educate us

24 because we were the ones in the field with the providers

25 getting the calls and we wanted to be able to navigate
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 1 quickly and efficiently to get the issues resolved and

 2 that is what we were expressing.

 3          To us, regardless of whether the Company

 4 intended that we were going to take on the United

 5 business, as far as we were concerned in the field, we

 6 were accountable and we wanted to service our providers,

 7 so we needed the tools and the resources to help us do

 8 that quickly and efficiently.

 9     Q.   What was wrong with the way we do business

10 today?

11     A.   We had people in the field getting questions we

12 couldn't get answers to.

13     Q.   Your people who were reporting to you couldn't

14 get answers from the United people?

15     A.   From the United side, yes.

16     Q.   Now beyond just UCSF, would you agree that

17 PacifiCare was having problems in the 2007 period

18 resolving provider issues as a whole in a timely manner?

19          MR. KENT:  No foundation.  Misstates prior

20 testimony.

21 BY MR. STRUMWASSER:

22     Q.   Would you agree that PacifiCare in the Fall of

23 2007, let's say, or mid 2007 period was having

24 difficulty resolving provider issues in a timely manner

25 setting aside the UCSF example?
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 1     A.   No.

 2     Q.   What is the California network inquiry process?

 3     A.   That was a process where we did intake of 99

 4 percent of the time were United issues that we had them

 5 come to a centralized team that could then send them

 6 either to the Northern California team or the Southern

 7 California team or the ancillary team or the fee for

 8 service team.

 9     Q.   That was known on the PacifiCare fee for

10 process?

11     A.   No, it was not.

12     Q.   That was something United introduced?

13     A.   Yes.

14     Q.   What was the process that PacifiCare had?

15     A.   There was a claim research and resolution team

16 in Southern California and they over time knew that this

17 was a Nor Cal provider, it goes to Anne's team, or

18 Southern California goes to Lisa's team.  So it was more

19 just organic knowledge.

20     Q.   Do you remember getting regular reports for

21 open issues in the California network inquiry process?

22     A.   There is a spreadsheet process that comes out

23 every week that tracks all issues.

24     Q.   Still today?

25     A.   Yes.  I think there is about six open issues on
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 1 it that are within five days old.

 2          MR. STRUMWASSER:  834, Your Honor.

 3          THE COURT:  834 is an email up with a top date

 4 of June 20, 2007.

 5          (Exhibit 834 marked for Identification.)

 6          THE WITNESS:  Okay.

 7 BY MR. STRUMWASSER:

 8     Q.   Is this an example of the regular reports that

 9 you were receiving from the California network inquiry

10 process?

11     A.   The headers are the same.  It is like about

12 eight issues along as of this week, which are brand new

13 issues.  It is any open issue stays on a tab.  So a

14 current issue is added to the open tab and then closed

15 issues are moved to a closed tab.  The headers are the

16 same, but the issues are all totally different.

17     Q.   I had hoped that was clear from my question.

18 Is it a weekly report?

19     A.   Yes, it is.

20     Q.   This is an example of one week's report from

21 this series of weekly reports?

22     A.   This I believe is the -- the one that is

23 attached, I believe this was the initial report.  So it

24 hasn't been this big in a long, long time.

25     Q.   So it was larger in June of '07 than it is
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 1 today?

 2     A.   Oh, yeah.

 3     Q.   The top email from Ms. McFann, second

 4 paragraph.  "Our performance is improved somewhat in

 5 that we are seeing less variability in time to resolve

 6 open issues.  On the other hand, our performance in

 7 closing these out in a timely manner is worse than it

 8 was under the old process."

 9          Do you agree that the new process in June at

10 this time was slower than the old one?

11     A.   I think that -- Elena wrote that, so I am not

12 100 percent comfortable saying what she meant by that,

13 because a lot of these issues had to do with United

14 questions and they were navigation issues or the

15 question of how did they get routed to the person who

16 ultimately answered them.

17     Q.   I am going to ask the question again.  Please

18 listen carefully to what I am asking.  My question to

19 you was do you agree that the new process, the new as to

20 what she is referring to, the new process at this time,

21 June 20, '07 was slower than the old one?

22          MR. KENT:  Asked and answered.

23          THE COURT:  Overruled.

24          THE WITNESS:  I don't agree, no.

25
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 1 BY MR. STRUMWASSER:

 2     Q.   Were you one the people in favor of going back

 3 to the old process in order to be able to move more

 4 timely on resolving open issues?

 5     A.   Not that I recall.  I recall working to set up

 6 the reporting system and being able to track an issue

 7 from end to end seems like a good idea.  I may have had

 8 initial concerns, but I don't recall saying that it

 9 wasn't ultimately a good idea.

10     Q.   No, but what I am saying is at the time of the

11 email, June of '07, were you in favor of the going back

12 to the old system until at least the new system would

13 not cause these delays?

14          MR. KENT:  Objection.  No foundation.

15          THE WITNESS:  No, because I don't think that it

16 did cause delays.

17          THE COURT:  Overruled.

18 BY MR. STRUMWASSER

19     Q.   On 8951 we see that a number of open issues

20 were assigned to you.  Right?

21     A.   Yes.

22     Q.   Was it the case that during this time you were

23 having difficulty getting the issues that were assigned

24 to you closed out in a timely manner?

25     A.   I don't remember that.
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 1     Q.   In 2007 PacifiCare was having claims payment

 2 problems with providers other than UCSF due to

 3 inaccurate data in RIMS; correct?

 4          MR. KENT:  No foundation; vague.

 5          THE COURT:  If you know.

 6          THE WITNESS:  I honestly don't remember that

 7 many issues.  So, I mean, you know, any system can have

 8 a claims payment error.  Nothing is perfect.

 9 BY MR. STRUMWASSER:

10     Q.   Is it the case that you do not remember any

11 claims payment problems with any providers other than

12 UCSF in the 2007 period?

13          MR. KENT:  Asked and answered.

14          THE COURT:  Overruled.

15          THE WITNESS:  Offhand, without looking at stuff

16 to refresh my memory, no.  What I remember in 2007 were

17 United issues.

18          MR. STRUMWASSER:  835, your Honor, I am going

19 to distribute a redacted and give the witness an

20 unredacted version.

21          THE COURT:  835 is an email with a top date of

22 July 3rd, 2007.

23          (Exhibit 835 marked for Identification.)

24          THE WITNESS:  Okay.

25
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 1 BY MR. STRUMWASSER:

 2     Q.   At the top we have an email from you saying

 3 here is the BTMG file with the RIMS discrepancy.  What

 4 is BTMG?

 5     A.   Brown & Toland Medical Group.

 6     Q.   We have the subject line "Urgent RIMS Provider

 7 Data Issues."  Do you see that?

 8     A.   Yes.

 9     Q.   And there is a message at the bottom.

10 "Provider demographic and contract data in RIMS is

11 inaccurate.  The impact at a minimum is claim payment

12 errors (overpayments  - paid as non-contracted) and

13 likely will be errors in 1099 reporting.  The automated

14 interface seems to be the problem."

15          The message is saying that claims payment

16 errors is causing PacifiCare to report higher income to

17 providers than they actually got to keep after

18 overpayment recoveries; right?

19     A.   I'm sorry.

20     Q.   You see the 1099 reference; right?

21     A.   Yes.

22     Q.   1099 is the document that a company provides to

23 vendors who provide services; right?

24     A.   Correct.

25     Q.   The 1099 problem that is being referred to here
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 1 is that if PacifiCare pays "X" dollars to a doctor and

 2 reports "X" in their 1099, but, in fact, then goes and

 3 does an overpayment recovery for half of "X", then the

 4 1099 is overstating the person's income; right?

 5     A.   I don't know.  That is not how I recall the

 6 conversations around 1099 reporting being characterized.

 7     Q.   What did you understand to be the errors in

 8 1099 reporting to which this refers?

 9     A.   At the time that -- because if I recall

10 correctly this is about the time that we started having

11 conversations about the War Room -- the 1099 was

12 something that I thought was an issue that as I recall

13 turned out to not be an issue because all the 1099

14 reporting was done offline by finance not through RIMS.

15          So there were fields in RIMS that referred to

16 1099s which I were loaded inaccurately, but it didn't

17 matter because there was an offline thing that handled

18 1099s.  So I suppose that your overpayment/underpayment

19 scenario could affect, but if you reprocess the claim,

20 that is going to issue a corrected 1099, so.

21     Q.   The 1099 error that is being referred to here

22 has something to do with provider demographic and

23 contract data in RIMS being inaccurate; right?

24     A.   As I recall, it had to do with a field in RIMS

25 where you entered the master I.D. of who the 1099 would
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 1 consolidate up to.

 2          What I thought -- because my initial training

 3 on RIMS had gone back several years, what I thought was

 4 that that field had to be loaded in a very specific way,

 5 so that you consolidated all the information under that

 6 tax I.D. to one master taxes I.D. record.

 7          What I subsequently learned was that finance

 8 had taken 1099 reporting offline, didn't matter what was

 9 in that field anymore.  They weren't relying on the

10 system to determine 1099 reporting because they still

11 had to combine PHLIC and PLAC and HMO business on the

12 1099, so they were doing it all offline, so it turned

13 out to be a non-issue is what I am saying.

14     Q.   That field that you described is a provider

15 demographic field?

16     A.   I was looking at a provider demographic stream,

17 yes.

18     Q.   That is not an issue with respect to the

19 contract data in RIMS; right?

20     A.   Correct.

21     Q.   But this message says employees demographic and

22 contract data in RIMS is inaccurate?

23     A.   I see that is how Steve wrote it, yes.

24     Q.   Then it goes on to say that impact at a minimum

25 is claims payment errors.  Do you see that?
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 1     A.   That is what Steve wrote, yes.

 2     Q.   And likely will be errors in 1099 reporting.

 3 Do you see that?

 4     A.   I see that he wrote that.

 5     Q.   And then he goes on to say the automated

 6 interface seems to be the problem.  Do you see that?

 7     A.   Yes.

 8     Q.   So isn't it the case here that the 1099 problem

 9 that is being described in this document is the problem

10 of erroneous 1099s because of overpayments?

11     A.   That's not how I remember us talking about

12 1099s.

13     Q.   Do you think that that is what that document

14 says?

15          MR. KENT:  No foundation.

16          THE WITNESS:  No.

17          THE COURT:  She said no.

18 BY MR. STRUMWASSER

19     Q.   You agree, Ms. Harvey, that the automated

20 interface being referred to here is EPDE?

21     A.   I believe that to be the case, yes.

22     Q.   And you agree that at this time provider

23 demographic and contract data in RIMS contained

24 inaccuracies?

25     A.   I believe we found some inaccuracies in RIMS.
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 1 Yes.

 2     Q.   And those were not just limited to UCSF?

 3     A.   On the attached there were 18 or so records

 4 from Brown & Toland's load.

 5     Q.   Did you agree that at this time the inaccurate

 6 data in RIMS were causing claim payment errors?

 7     A.   There might have been some.  As I recall, some

 8 of the records around the Brown & Toland turned out to

 9 be providers that we had direct contracts with that were

10 not going to load to the Brown & Toland.  So I don't

11 know exactly how many claims might have been impacted.

12 We just saw file discrepancies that we wanted to

13 validate.

14     Q.   Do you know how many TINs Brown & Toland had at

15 this time?

16     A.   Well, there is a Brown & Toland Medical Group

17 TIN, but no doctors work under that TIN or at least

18 didn't in 2007.  So you are really talking about 600

19 plus tax I.D.s.

20          MR. STRUMWASSER:  No further questions.

21          THE COURT:  Let's take a 15-minute break.

22          (Recess.)

23          THE COURT:  We are going to mark as 5403 the

24 request for Order to Show Cause against Ms. Love.

25          (Exhibit 5403 marked for Identification.)
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 1          THE COURT:  Do you have any questions?

 2          MR. KENT:  A few.

 3                   REDIRECT EXAMINATION

 4 BY MR. KENT:

 5     Q.   Good afternoon, Ms. Harvey.

 6     A.   Good afternoon.

 7     Q.   Just before we took a break Mr. Strumwasser

 8 asked you about Brown & Toland Medical Group and the

 9 number of TINs that the individual physicians in that

10 group bill under.

11          Let me ask you, if you could compare the

12 relative complexity caused by the number of TINs that

13 the UCLA Medical Group uses I think it is 118 verses the

14 number that Brown & Toland uses, which one causes

15 greater complexities?

16     A.   UCLA's.

17     Q.   Why?

18     A.   Because you have one doctor at multiple sites

19 of doctors working under multiple TINs.  Getting

20 accurate information about that whole breadth of

21 variability from UCLA has been a challenge going back

22 and forth.

23     Q.   To the extent that there were overpayment and

24 underpayment issues by PHLIC to UCSF historically, were

25 those issues me peculiar to UCSF as opposed to other
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 1 provider groups?

 2     A.   I spaced.  Can you repeat that?

 3     Q.   The underpayment and overpayment issues

 4 regarding PHLIC and UCSF, were those issues peculiar to

 5 UCSF.

 6     A.   As I recall, yes.

 7     Q.   Why was that?

 8     A.   Because it had to do with an organic issue in

 9 the fee for schedule, so it was specific to how the

10 contract got loaded.

11     Q.   The particular UCSF contracts?

12     A.   The UCSF Medical Physicians Group fee schedule

13     Q.   The issue of UCSF overpayments and

14 underpayments by PHLIC, did those issues have anything

15 to do with the merger between United and PacifiCare?

16     A.   No, they predated the merger.

17     Q.   And let me ask you, you were asked a number of

18 questions about a settlement between PHLIC and UCSF,

19 what was the approximate amount of that settlement?

20     A.   In as I recall, it was 100 to $110,000.

21     Q.   That covered a number of years of claim

22 payments?

23     A.   Yes.

24          MR. KENT:  That's all I have.

25          THE COURT:  Anything further?
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 1          MR. STRUMWASSER:  No questions.

 2          THE COURT:  Thank you very much.  You are off

 3 the hot seat.

 4          Is this witness excused?

 5          MR. STRUMWASSER:  Yes.

 6          MR. KENT:  Yes.

 7          THE COURT:  The witness is excused.

 8          Returning tomorrow at 9:00 for Mr. Bugiel.

 9          MR. STRUMWASSER:  I propose that we move our

10 exhibits.

11          MR. KENT:  I don't have my notes from

12 Ms. Harvey's first session.  We can do that tomorrow

13 morning or tomorrow at the end of the day.

14          MR. STRUMWASSER:  How about if I move mine.

15          THE COURT:  Can you respond to his?

16          MR. KENT:  The ones that were from today, but

17 not from the first session.

18          THE COURT:  Today going backwards.

19          MR. KENT:  Actually, I would rather do it all

20 at once at 9:00.

21          (The proceedings were adjourned at 3:20 p.m.

22                            --oOo--

23

24

25
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 1                  REPORTER'S CERTIFICATE

 2          I, Dynele Simonov, CSR No. 11211, a Certified

 3 Shorthand Reporter, certify:

 4          That the foregoing proceedings were taken

 5 before me at the time and place therein set forth, at

 6 which time the witness was put under oath by me;

 7          That the testimony of the witness, the

 8 questions propounded, and all objections and statements

 9 made at the time of the examination were recorded

10 stenographically by me and were thereafter transcribed;

11          That the foregoing is a true and correct

12 transcript of my shorthand notes so taken.

13          I further certify that I am not a relative or

14 employee of any attorney of the parties, nor financially

15 interested in the action.

16          I declare under penalty of perjury under the

17 laws of California that the foregoing is true and

18 correct.

19        Dated this 20th day of October, 2010.

20

21

22           ______________________________

23           Dynele Simonov, CSR No. 11211

24

25
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 1        REPORTER'S CERTIFICATION OF CERTIFIED COPY

 2

 3          I, Dynele Simonov, CSR No. 11211, a Certified

 4 Shorthand Reporter, in the State of California, certify

 5 that the foregoing pages 12595 through 12672 constitute

 6 a true and correct copy of the original proceedings

 7 taken on October 19, 2010.

 8          I declare under penalty of perjury under the

 9 laws of the State of California that the foregoing is

10 true and correct.

11

12        Dated this 20th day of October, 2010.

13

14        ___________________________________

15        Dynele Simonov, CSR No. 11211

16
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24

25
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 8
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10 839  Spreadsheet with date on first line  12694   -
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11
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14
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 1 Wednesday, October 20, 2010          9:07 o'clock a.m.

 2                         ---o0o---

 3                   P R O C E E D I N G S

 4      THE COURT:  This is before the Insurance

 5 Commissioner of the State of California in the matter

 6 of PacifiCare Life and Health Insurance Company.  This

 7 is OAH Case No. 2009061395, Agency No. UPA 2007-00004.

 8 Today's date is October 20th, 2010.  Counsel are

 9 present, respondent is present in the person of

10 Ms. Knous.

11                       BRIAN BUGIEL,

12          called as a witness by the Department,

13          having been previously duly sworn, was

14          examined and testified as hereinafter

15          set forth:

16      THE COURT:  And Mr. Bugiel, you've been previously

17 sworn in this matter.  If you will take the stand again

18 and just state your name for the record.

19      THE WITNESS:  Brian Bugiel.

20               DIRECT EXAMINATION BY MR. GEE

21      MR. GEE:  Q.  Good morning, Mr. Bugiel.

22      A.  Good morning.

23      Q.  My name is Bryce Gee.  I'm another of the

24 Department's attorneys.

25          And I'm going to start off by handing a couple
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 1 of documents to you.

 2      THE COURT:  Okay.  One is 5392, previously marked,

 3 and the other is 10133.66 of the Insurance Code.

 4      MR. GEE:  Q.  Mr. Bugiel, the last time you were

 5 here, you were testifying about Exhibit 5392.  And

 6 that's a chart reflecting PLHIC's position regarding

 7 the alleged overpayment violations; is that right?

 8      A.  That's correct.

 9      Q.  I've also distributed to you a copy of

10 Insurance Code Section 10133.66 and Subsection (b) of

11 that statute, that's what we're talking about, the

12 statute that PLHIC is alleged to have violated here; is

13 that right?

14      A.  It appears so, yes.

15      Q.  And on 5392, you testified that the second

16 bullet on this exhibit, "Letters Provided Within 365

17 Days or Provider-Initiated," you said that that bullet

18 referred to 2,009 instances where documents were found

19 to support an initial notification letter being sent

20 within 365 days or documentation showing the provider

21 initiated the refund.  Do you recall that?

22      A.  I do.

23      Q.  You testified that you maintained an Excel

24 spreadsheet to keep track of the claims as you were

25 searching for the letters and compiling the figures in
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 1 5392.  Do you recall that?

 2      A.  That's correct.

 3      Q.  You also said that that spreadsheet, among

 4 other things, would tell us how many of the 2,009

 5 reflected in 5392 were letters provided within 365 days

 6 and how many were provider initiated, right?

 7      A.  That's correct.

 8      MR. GEE:  The Department requested that you

 9 produce that spreadsheet.  And about a week ago, we

10 received an Excel spreadsheet by e-mail.

11          And I'd like to show you a printout of the

12 first few pages of that spreadsheet just to confirm

13 that we're talking about the same thing here.

14          And I'd like to have this marked next in

15 order, your Honor.

16      THE COURT:  Sure.  I have 5304.

17      MR. McDONALD:  Your Honor, I think it would be a

18 three-digit number.

19      THE COURT:  836 is a spreadsheet with a date on

20 the first line of 7/18/06.

21          (Department's Exhibit 836 marked

22           for identification)

23      MR. GEE:  Q.  Ready, Mr. Bugiel?

24      A.  Yes.

25      Q.  Do you recognize this document as the -- as
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 1 printouts of that Excel spreadsheet that you used to

 2 keep track of claims in compiling the figures in 5392?

 3      A.  I do.

 4      Q.  Let's walk through a few of the columns.

 5          Column E, "Claim Audit Number,"  That's the

 6 claim number associated with the entry; is that right?

 7      A.  It is the claim number and the associated

 8 worksheet number, so, yes.

 9      Q.  What's the associated worksheet number?

10      A.  The worksheet number is either a 01, 02, and

11 so on that's attached to the claim number to specify

12 it.

13      Q.  Is that also known as an extension?

14      A.  I don't know.

15      Q.  What does the 01 or 02 reflect?

16      A.  The worksheet -- in some cases, if a claim was

17 reworked for any reason, it may show as a 02 or 03.

18      Q.  So the first time that PacifiCare receives and

19 processes a claim, it is given a 01 worksheet number?

20      A.  To my knowledge, yes.

21      Q.  And if that same claim then gets reworked or

22 reprocessed in some way, it gets a 03 number -- 02 or

23 03 number?

24      A.  It would get the next consecutive number, yes.

25      Q.  And in Column G, we have a header "Paid
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 1 Amount."  And that's how much PacifiCare initially paid

 2 on the claim; is that right?

 3      A.  That's correct.

 4      Q.  Column H, "Claim Audit Amount," that's the

 5 amount that PLHIC is seeking to recover, the amount

 6 that PLHIC believes it overpaid on this particular

 7 claim?

 8      A.  That's correct.

 9      Q.  So for the first entry, we have PacifiCare

10 initially paying $614.85, and PLHIC is contending that

11 it overpaid the entire amount of 614.85; is that right?

12      A.  That is correct.

13      Q.  And Column I is the amount that PLHIC

14 ultimately recovered in its overpayment attempts; is

15 that right?

16      A.  Correct.

17      Q.  When there's a dash there, that means it

18 recovered nothing?

19      A.  Also correct.

20      Q.  In Column J, we have a header "Net Vendor

21 Commission."  And that's the amount that was paid to a

22 recovery vendor for its services in attempting to

23 recover on a particular claim?

24      A.  Yes.

25      Q.  Is this commission that goes to vendors who
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 1 send out overpayment letters?

 2      A.  This would likely be those that are either

 3 recovery or credit balance.

 4      Q.  Do they send out letters for credit balance

 5 vendors?

 6      A.  Credit balance vendors do not mail letters,

 7 no.

 8      Q.  And then Column K, we have "Amount Closed."

 9 And does this column reflect if a provider doesn't

10 repay anything back to the company or, if the provider

11 doesn't pay the full amount that the company requests,

12 then that unpaid amount would be reflected in this

13 "Amount Closed" column?

14      A.  Yes, it would be the amount that we are no

15 longer pursuing for various reasons.

16      Q.  The amount that PacifiCare believes it is due

17 but hasn't received from the provider; is that right?

18      A.  Yes.

19      Q.  And Column M, "Claim Paid Date," that's the

20 date that the particular claim was paid by PLHIC,

21 right?

22      A.  That's correct.

23      Q.  And then the "Document Sent Date," that's the

24 date that PLHIC contends it sent out an initial

25 notification letter seeking recovery of an overpayment;
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 1 is that right?

 2      A.  That's correct.

 3      Q.  And on this Excel spreadsheet that we received

 4 from you, we saw a number of entries in Column N, the

 5 "Document Sent Date" column, that were populated with

 6 the phrase "Provider-Initiated."  And am I interpreting

 7 that correctly to mean that these entries related to

 8 claims where the provider initiated the overpayment

 9 refund?

10      A.  That's correct.

11      Q.  So the provider would get his or her payment,

12 notice that the claim was overpaid, and then

13 voluntarily refund money to PacifiCare?  Is that what

14 was happening in those entries that have the

15 "Provider-Initiated" phrase?

16      A.  That's correct.

17      Q.  It's your contention in those instances

18 PacifiCare would not send any overpayment demand

19 letters to the providers seeking repayment, right?

20      A.  They should not have, no.

21      Q.  Do you know of instances in which they had?

22      A.  Specific instances, no.  Is it possible that

23 they had sent a letter?  Yes.

24      Q.  In the ordinary course, these claims that are

25 provider initiated, they wouldn't have been sent to
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 1 recovery vendors to send out letters, right?

 2      A.  In the ordinary course, no.

 3      Q.  Do you know of instances in which they were

 4 sent to recovery vendors for recoupment?

 5      A.  In the historical transfer from PacifiCare to

 6 United, when we took over that portion of the business,

 7 there were some provider-initiated overpayments that

 8 may have received a letter but the money had already

 9 been recovered.  It was just not reflected in the

10 values that we received.

11      Q.  So there were instances in which your

12 spreadsheet would reflect that it was a

13 provider-initiated refund, but letters still did go out

14 to the provider seeking recovery of alleged

15 overpayments; is that right?

16      A.  It's possible, yes.

17      Q.  Do you know of instances in which that

18 happened?

19      A.  None specific, no.

20      Q.  If these claims that have a

21 provider-initiated -- that are designated as

22 provider-initiated, if no letters went out for them,

23 why did they appear in the ODAR field?

24      A.  All overpayments, whether it's

25 provider-initiated or company-initiated, are recorded
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 1 to track the information about the claims as well as

 2 record the various activity that's coming in for those

 3 overpayments.

 4      Q.  Is it the fact that the overpayment comes into

 5 PacifiCare, is that what gets it on an ODAR feed?

 6      A.  In the current environment or prior?

 7      Q.  I'm sorry.  In 2006-2008 period -- to 2008

 8 period.

 9      A.  The way it would have gotten into ODAR from

10 the historical transfer was if the overpayment was

11 still showing as open on PacifiCare's records when they

12 transferred us the historical files.

13      Q.  But in an instance where a provider, on his or

14 her own, notices that he or she has been overpaid and

15 then voluntarily refunds the money, sends in a check to

16 PacifiCare, how does that instance get on the ODAR

17 file?

18      A.  Again, for historical transfer, when those

19 refunds would have come into PacifiCare, they would

20 have logged them, much as we do in the current

21 environment.  If they did not mark that claim or

22 overpayment as recovered, it was still open at the time

23 that the transfer to ODAR occurred; that's how it would

24 have gotten into ODAR.

25      Q.  So PacifiCare did -- in some of those



12685

 1 instances, PacifiCare did receive a refund from the

 2 provider, but someone didn't check the "closed" box for

 3 that particular claim; is that what happened?

 4      A.  That would have been how that would have

 5 gotten into ODAR, yes.

 6      MR. GEE:  So from the Excel spreadsheet that you

 7 provided us that the first few pages are reflected in

 8 this exhibit, Exhibit 836, we ran a filter on all the

 9 provider-initiated entries, that is to say, all the

10 instances in which the Column N was populated with the

11 words "provider-initiated."

12          And I'm going to show you a copy of that

13 document right now.

14          837, your Honor?

15      THE COURT:  Yes, 837.  This is, again, the

16 spreadsheet.

17      MR. GEE:  It's an excerpted version of the

18 spreadsheet.

19      THE COURT:  The date on the top line, "Claim Paid

20 Date," is 2/22/06.

21          (Department's Exhibit 837 marked

22           for identification)

23      THE COURT:  These are also claims, right?

24      MR. GEE:  Yes, your Honor.

25      THE COURT:  Okay.
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 1      MR. GEE:  Q.  So, Mr. Bugiel, we have what appears

 2 to be 163 entries reflecting provider-initiated

 3 payments.  Does that sound about right to you?

 4      A.  Yes.

 5      Q.  Let's take, for instance, the first entry,

 6 which actually starts on Line 3.  Do you see the first

 7 column, numbered 1 through -- and then No. 3 is the

 8 first entry with actual data?  Do you see that?

 9      A.  Yes.

10      Q.  For this first entry, the paid amount is

11 $1,110.64.  And the "Claim Audit Amount" was the same,

12 but the recovered amount is zero, right?

13      A.  Correct.

14      Q.  And the amount appears to have been closed for

15 that full amount, $1,110.64, right?

16      A.  Correct.

17      Q.  So if this claim here in Line 3 was one in

18 which the provider initiated the refund, how is it that

19 PacifiCare recovered nothing from this claim and had to

20 close the full amount?

21      A.  When the initial review in 2008 was performed

22 on all of the open inventory at that time, if a

23 notification letter was not found, the amount was

24 closed, regardless of whether it had been recovered or

25 not.
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 1          We did not do the research to determine was it

 2 recovered or closed.  If we didn't find a letter, it

 3 was closed.

 4      Q.  But instances in which a provider initiated

 5 the refund, in those instances, PacifiCare would have

 6 received the refund, wouldn't they?  And they wouldn't

 7 have a zero in the "Recovered Amount" column, would

 8 they?

 9      A.  At the time, yes.  At the time we did the --

10 the initial research done to look for the letters, we

11 did not distinguish between provider-initiated or not.

12 So whether they found -- if we did not find a letter,

13 it was closed whether it was provider-initiated or not.

14 Again, we didn't go back and update ODAR to show this

15 was a recovery instead of a closure.

16      Q.  My question is, this entry in Row 3 has been

17 designated as provider-initiated.  You previously

18 testified that those were instances in which the

19 provider, on his or her own, voluntarily refunded the

20 money.  So in this instance, wouldn't we expect in

21 Column I, "Recovered Amount," to see some number there,

22 seeing as the provider would have refunded the money

23 for it to be provider-initiated?

24      A.  Would you expect it?  Yes.  Again, ODAR is a

25 tool that we use to manage the business.  So the claim
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 1 system may actually show this $1,110 as recovered.  But

 2 ODAR reflects it as closed.  The source of truth in

 3 that situation is the claim system.

 4      Q.  So perhaps ODAR is -- there's a mistake in

 5 ODAR in this field?  Is that your testimony?

 6      A.  Is ODAR reflecting what the claim system shows

 7 in every case?  No.

 8      Q.  Let's go to Row 16.  We see that in this --

 9 for this claim, a recovery vendor or some kind of

10 vendor received commission for recovery of this claim,

11 right?

12      A.  That's correct.

13      Q.  Do you know what a recovery vendor could be

14 doing on a provider-initiated claim that would warrant

15 a commission?

16      A.  In some cases, with credit balance vendors, a

17 provider may voluntarily hand them a check, physically

18 on site at the provider's location.  In the event that

19 occurs, the vendor receives some sort of compensation

20 for processing the check or the money and getting it

21 back to us.

22      Q.  This also could be an instance in which a

23 recovery vendor sent out a letter to this particular

24 provider, right?

25      A.  It's possible.  I'd have to look at that
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 1 specific instance.

 2      Q.  Mr. Bugiel, what sort of documentation did you

 3 find in your search that you believe showed that these

 4 claims were provider initiated?

 5      A.  With the provider initiated, typically there

 6 is either a check copy along with a letter indicating

 7 why they're sending the money back -- in some cases, it

 8 may just be a check with some handwritten

 9 documentation.  It varies claim by claim.

10          But it's usually some letter from the provider

11 indicating, "We are refunding you this money because

12 you overpaid us."

13      Q.  Wouldn't PacifiCare also receive a check from

14 a provider in the instance in which PacifiCare

15 initiated the refund request?

16      A.  Yes.

17      Q.  The letters that you talked about indicating

18 that the provider initiated the refund, have you

19 searched for those letters and produced those to your

20 counsel for production in this matter?

21      A.  The documentation supporting

22 provider-initiated?

23      Q.  Yes.

24      A.  No, that documentation was not provided.

25      Q.  Let's go back to 5392.  Back to Bullet No. 2,
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 1 the "Letter Provided Within" -- do you see that?

 2      A.  Yes.

 3      Q.  According to your records, there were 163

 4 provider-initiated recoveries.  Presumably that would

 5 mean that there were 2009 minus 163, or 1846, instances

 6 in which documents were found to support an initial

 7 notification letter being sent within 365 days, right?

 8      A.  Yes.

 9      Q.  Does that sound about right to you, number of

10 first notification letters that you found in your 2008

11 and 2010 searches?

12      A.  It does.

13      Q.  When you said that these were, quote,

14 "Documents were found to support an initial

15 notification letter being sent within 365 days," you

16 were referring to the scanned images of the initial

17 notification letters, right?

18      A.  That's correct.

19      Q.  Were you referring to any other documentation

20 that supported that inference?

21      A.  No.

22      Q.  And the 365 days that you're referring to,

23 that's the number of days between the date of payment

24 and the date that the letter is sent, right?

25      A.  That's correct.
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 1      Q.  And you're using that period because that's a

 2 requirement of the statute 10133.66(b) that

 3 notification letters be sent within 365 days of

 4 payment, right?

 5      Q.  So in 2008 and 2010, when you did your

 6 searches and found the scanned images of the letters,

 7 you attempted to determine whether those letters were

 8 sent within 365 days, right?

 9      A.  That's correct.

10      MR. GEE:  Let me show you another set of

11 documents.  And these are some of the overpayment

12 recovery letters that we received.

13          And they have patient information on it.  So

14 we have a -- we redacted it, and I'm going to provide

15 the witness a redacted and an unredacted copy.

16      THE COURT:  This is 838.  838 has a letter on the

17 top dated 8/9/06.

18          (Department's Exhibit 838 PAC0898466

19           marked for identification)

20      MR. GEE:  Q.  Mr. Bugiel, these are scanned images

21 of some of the letters that you found in your 2008 and

22 2010 searches.  Do you recognize them?

23      A.  I do.

24      Q.  So what about these documents supports an

25 inference that the initial notification letters were
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 1 sent within 365 days of payment?

 2      A.  When you would look at the date of the letter

 3 and compare that to the claim paid date.

 4      Q.  Do you see a claim paid date on this letter,

 5 on any of these letters?

 6      A.  No.

 7      Q.  During the 2006 to 2008 period, PacifiCare

 8 standard initial notification overpayment letter didn't

 9 contain a date of payment; isn't that right?

10      MR. McDONALD:  Objection, relevance, your Honor.

11 The statute doesn't require date of payment on the

12 letter.

13      THE COURT:  I'll allow it, with that

14 understanding.

15      THE WITNESS:  Based on the letters that we found,

16 it is not a field that was typically on the letter.

17      MR. GEE:  Q.  Nor did Johnson & Rountree's

18 standard initial notification overpayment letter that

19 was used for PacifiCare claims, that didn't include a

20 date of payment, did it?

21      A.  I would to have go back and look at one of

22 theirs.

23      Q.  During that time period, 2006 to 2008, are you

24 aware of any initial notification letters sent from

25 PacifiCare or any of its vendors that included the date
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 1 of payment?

 2      A.  Specifically, I'd have to go back and look at

 3 them again.

 4      Q.  You're not aware of any, right, sitting here

 5 today?

 6      A.  No.

 7      Q.  Now, the Excel spreadsheet that we received

 8 from you and that's reflected in 836 that contains

 9 information in Column M for the "Claim Paid Date," do

10 you see that?

11      A.  Yes.

12      Q.  Do you know where that date of payment

13 information came from?

14      A.  This was an extract out of ODAR.

15      Q.  Column M was from ODAR?

16      A.  That's correct.

17      MR. GEE:  And using that Excel spreadsheet and on

18 the assumption that the letters, these first

19 notification letters, were in fact sent out on the date

20 that the letter was dated, we determined that,

21 according to your Excel spreadsheet, there were 270

22 letters that were sent more than 365 days after the

23 date of payment.  And let me show you that spreadsheet

24 that we printed out.

25          839, your Honor?
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 1      THE COURT:  Correct.  All right.  This is a

 2 spreadsheet that has a "Document Sent Date" in the far

 3 right-hand corner of 9/22/08 on the first line.

 4          (Department's Exhibit 839 marked

 5           for identification)

 6      MR. GEE:  Q.  Are you ready?

 7      A.  Yes.

 8      Q.  So Mr. Bugiel, this again is an excerpted

 9 version of your Excel spreadsheet reflected in 836.

10 And this includes the entries where we determined that

11 the letter date was more than 365 days after date of

12 payment.  And this column here, O, is the -- titled

13 "Lag" is the calculation of number of days between the

14 date of payment and the initial date of notification.

15          And we also added Column P, which is a count

16 of them.  You see on the last page of 839, we have a

17 count of 270.

18          Do you know why there are 270 letters sent --

19 entries for letters sent more than 365 days reflected

20 in your spreadsheet and 5392 reflects that there are

21 223 letters more than 365 days?

22      A.  From Exhibit 5392, the 223 were those with

23 letters beyond 365 days where the claim paid date was

24 after 1/1/06.

25      Q.  Did you attempt to determine how many letters
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 1 greater than 365 days went out after -- that they were

 2 sent out after 1/1/06?

 3      A.  No.

 4      Q.  Looking over 839, it appears, at least for the

 5 first few pages -- actually, I think all the pages, it

 6 appears that the company was successful in recovering

 7 some or all of the requested overpayment amounts.  You

 8 see in Column I most of those are populated with some

 9 numbers?

10      A.  Yes.

11      Q.  Do you see that?

12          Was that a "yes"?  I'm sorry.

13      A.  Yes.

14      Q.  Now, when it was determined that these initial

15 overpayment demands were sent more than 365 days after

16 the date of payment, did PacifiCare or United attempt

17 to return the overpaid amounts to the providers?

18      MR. McDONALD:  Objection, relevance, your Honor.

19      THE COURT:  What's the relevancy?

20      MR. GEE:  It goes to corrective actions.  Once

21 they discovered that these letters were out of

22 compliance with the law, did they go and attempt to fix

23 and refund money that was incorrectly --

24      THE COURT:  You're saying it goes to penalties?

25      MR. GEE:  Yes.
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 1      THE COURT:  I'll allow it for that limited

 2 purpose.

 3      MR. McDONALD:  Your Honor, if I can be heard just

 4 quickly on this.

 5      THE COURT:  Sure.

 6      MR. McDONALD:  The Department's allegation is that

 7 the company violated a statute that we -- has been

 8 presented the witness saying you have to send the first

 9 letter within 365 days.  And they want to impose a

10 penalty for that conduct.

11      THE COURT:  Yes.

12      MR. McDONALD:  What the statute essentially is is

13 essentially a statute of limitation.  If a provider

14 works out an arrangement with the insurer and agrees to

15 waive the statute of limitations because they have an

16 ongoing relationship, whether or not the money has been

17 returned or not should be relevant to whether a

18 violation of the statute has been determined to have

19 occurred.

20      THE COURT:  You can present that evidence if you

21 wish.  They're saying it goes to penalty.  Seems to me

22 it does go to penalty.  If you have an arrangement like

23 that, that would make that irrelevant.  But I don't

24 have that evidence.

25      MR. McDONALD:  We're going to be extending this
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 1 hearing even further, your Honor.

 2      THE COURT:  I figure there's going to be a whole

 3 big thing about penalty, right?  They're going to have

 4 to convince me one way, and you're going to want to

 5 convince me another.  So I'm letting some of it in now

 6 instead of making it wait till then.  If we have to

 7 have evidence about things like that, I'm happy to take

 8 it.  I don't know what else we can do.

 9          If I say they can't put it on and then the

10 expert comes in and says that that's part of how they

11 based their penalty, then I'm going to have to bring

12 them back.  I don't want to do that.

13          So it's limited for that limited purpose.  If

14 it turns out that that is something that they submit

15 penalty on, then I will allow to you put on evidence to

16 the contrary.  And that's a good argument as to why it

17 wouldn't make any difference.

18      MR. McDONALD:  Thank you, your Honor.

19      THE COURT:  All right.

20      MR. GEE:  Q.  Do you need the question back,

21 Mr. Bugiel?

22      A.  Please.

23      Q.  When it was determined that overpayment demand

24 letters were sent more than 365 days after the date of

25 payment in these instances, did PacifiCare or United
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 1 attempt to return the overpayment recoveries that it

 2 had received from the providers?

 3      A.  The review that we did in 2008 was on anything

 4 that was open at the time.  For instances, where --

 5 such as what's on Exhibit 839, we did not go back and

 6 send the money back to the provider, no.

 7      Q.  How about for -- in your searches in 2010?

 8 When you discovered that there were letters sent more

 9 than 365 days after date of payment, did you attempt to

10 return those recoupments to those providers?

11      A.  At this time, no.

12      MR. GEE:  840, your Honor?

13      THE COURT:  840 is another spreadsheet with a date

14 in the "Documents Sent Date" column 7/18/06.

15          (Department's Exhibit 840 marked

16           for identification)

17      MR. GEE:  Q.  This, Mr. Bugiel, is another

18 excerpted version of your Excel spreadsheet, but this

19 includes entries that seem to reflect that the initial

20 notification letter was sent on the very same day or

21 even before the claim was paid.  Do you see in Column

22 O, we have the "Lag" again, and there are many

23 instances in which the lag is a negative number or many

24 instances in which the lag is zero?  Do you see that?

25      A.  Yes.
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 1      Q.  Do you understand how it is that your records

 2 show that initial notification letter requesting refund

 3 was sent on the same day that the claim was paid or

 4 sent even before the claim was paid?

 5      A.  For those where the letters were sent on the

 6 same day as the paid date, it is entirely possible in

 7 the claim payment process that an overpayment was

 8 identified during that process.  The claim would have

 9 still paid the full amount, but then a letter would

10 have been initiated seeking the overpayment refund from

11 the provider.

12          Because there are check cycles within all of

13 the claim systems, it's possible that the claim was

14 processed on a Monday but not paid until Friday.  And

15 in that same time span, an overpayment letter was sent.

16      Q.  Okay.

17      A.  For those that are prior to the claim paid

18 date, those would be instances where, during the claim

19 payment process, an issue may have been flagged on that

20 claim.  And the provider was notified, requesting

21 additional information for that claim before it could

22 be paid, not necessarily requesting an overpayment.

23      Q.  So some of these dates in Column N for

24 "Document Sent Date," those may not be the actual date

25 of the initial notification letter; they may just be a
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 1 date of request for additional information.  Is that

 2 your testimony?

 3      A.  In the cases of the negatives, that is

 4 possible, yes.

 5      Q.  Now, Mr. Bugiel, what evidence do you have

 6 that any of these initial notification letters were in

 7 fact sent out on the date that the letter is dated?

 8      A.  I have nothing that tells me that.

 9      Q.  In fact, all the entries in -- reflected in

10 836, those were entries that were in the ODAR field

11 that were populated in the -- that had in the "Document

12 Sent Date" it was populated as "null," right?

13      A.  Originally in ODAR, the document sent date was

14 null.  As we searched for and found the letters, we

15 manually populated the document sent date.

16      Q.  Mr. Bugiel, in addition to the requirement

17 that overpayment demand letters be sent within 365 days

18 of payment, the statute, Section 10133.66(b), which you

19 have up there, that also requires an insurer's

20 overpayment letter to clearly identify the claim at

21 issue, right?

22      A.  Yes.

23      Q.  It also requires the letter clearly identify

24 the date of service; is that right?

25      A.  Yes.
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 1      Q.  Did you or your team attempt to determine

 2 whether the letters that you found in your 2008 and

 3 2010 searches, whether those letters clearly identified

 4 the claim and date of service?

 5      A.  No, we did not.

 6      MR. GEE:  Last month, in mid September, CDI

 7 received from PLHIC approximately 3200 documents

 8 indicating you as the custodian.  And most of those

 9 documents appeared to be overpayment demand letters.

10 And we reviewed those letters for compliance with

11 10133.66(c)'s requirements.

12          You recall the last time you were here,

13 Mr. Strumwasser showed you a few initial notification

14 letters that didn't have claim numbers?  Let me show

15 them to you again.

16          Handing the witness Exhibit 793 in evidence --

17 or marked Exhibit 793.

18      THE COURT:  So these are unredacted.

19      MR. GEE:  Oh, that's right.  I'm sorry, your

20 Honor.  The version that your Honor had --

21      THE COURT:  I'll just return it to you at the end.

22          This may be a point at which we could be in

23 trouble if the testimony goes beyond something.  I

24 mean --

25      MR. GEE:  I don't plan to use any of patient



12702

 1 names, your Honor.

 2      Q.  Take as much time as you would like,

 3 Mr. Bugiel.  I'm only going to ask you questions about

 4 the Bates Nos. 8627 to 8628.

 5      A.  Okay.

 6      Q.  Are you ready?

 7      A.  Yes.

 8      Q.  These were two letters that Mr. Strumwasser

 9 showed you the last time that didn't have claim

10 numbers.  Do you recall that?

11      A.  I do.

12      MR. GEE:  Let me show you another set of

13 documents.

14          841, your Honor?  Again, I'm going to hand out

15 to the witness a redacted and an unredacted version.

16      THE COURT:  All right.  This is 841 with a letter

17 with a top date of September 19th, 2006.

18          (Department's Exhibit 841 PAC0868619

19           marked for identification)

20      THE COURT:  And that's just the first letter.

21 There are other letters.

22      THE WITNESS:  Okay.

23      MR. GEE:  Q.  And these are more initial

24 notification letters that you and your team found in

25 your 2008 and 2010 searches; is that right?
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 1      A.  That's correct.

 2      Q.  And each of these letters in 841 references an

 3 attached document.  But we have found no such

 4 attachments in our review of your production.  Have you

 5 attempted to search for attachments to the initial

 6 notification letters that you found in your searches?

 7      A.  I have asked my staff to go back and look for

 8 those, yes, or obtain those.

 9      Q.  And have you or your staff found any of those

10 attachments?

11      A.  We have found some.  We're not complete.

12      Q.  Have they been produced in this matter?

13      A.  They have not yet been produced.

14      Q.  On the face of these letters in 841, there is

15 no information about the claim or date of service in

16 any of these letters; is that right?

17      MR. McDONALD:  Objection, your Honor.  The

18 documents speak for themselves.  There's an issue about

19 whether the documents are sufficient or not that calls

20 for a legal conclusion.

21      THE COURT:  Well, I'll allow it.

22      MR. GEE:  Q.  On the face of these letters in

23 Exhibit 841, there's no information about either the

24 claim or the date of service, is there?

25      A.  On the face of the letter, no.
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 1      MR. GEE:  Two exhibits at a time here, 842 and

 2 843, your Honor?

 3      THE COURT:  All right.  This is 842.

 4      MR. GEE:  Yes.

 5      THE COURT:  This is a listing with a beginning

 6 Bates number of PAC0868619, "PLHIC Initial Notification

 7 Letters with No Claim Identification."

 8          (Department's Exhibit 842 marked for

 9           identification)

10      THE COURT:  "PLHIC Initial Notification Letters

11 with No Date Of Service" is 843 and has a top Bates

12 number of PAC0868619.

13          (Department's Exhibit 843 marked for

14           identification)

15      MR. GEE:  Mr. Bugiel, take as much time as you'd

16 like.  I don't have any questions for you about this.

17 This is more for your counsel to review.

18          What we did was, in 842, this is a spreadsheet

19 that we generated listing the PLHIC initial

20 notification letters that we received from your files.

21 And we listed those by Bates numbers.  And these are

22 the initial notification letters that had no claim

23 information.

24          And 843 is another spreadsheet that we

25 generated listing PLHIC initial notification letters by
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 1 Bates numbers that were produced from your files that

 2 contained no date of service.

 3      THE COURT:  Okay.

 4      MR. GEE:  We just -- I mean, we need a count for

 5 the record.

 6      THE COURT:  That's fine.  They need to see it.

 7      MR. GEE:  And they have an opportunity to review.

 8      MR. McDONALD:  Obviously, Mr. Bugiel can't confirm

 9 that this is accurate or not.

10      THE COURT:  I realize that.  I'm already fearing

11 that he's going to have to come back, you know,

12 because -- there's some letters he's looking for now?

13      MR. McDONALD:  Your Honor, on that point, if

14 there's going to be an argument about are these letters

15 sufficient or not, we can do that in writing.  We don't

16 need to compel him to trudge out here yet again from

17 Nebraska to talk about --

18      THE COURT:  That would be good.

19      MR. GEE:  We'll see what we can do, your Honor.

20      THE COURT:  Try to see if you can not make him

21 come out in the dead of winter.

22      MR. GEE:  Q.  Mr. Bugiel, you're also aware, are

23 you not, that the statute Section 10133.66(b) requires

24 that overpayment letters clearly identify the patient

25 name?
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 1      A.  Yes.

 2      Q.  When you found documents in your 2008, 2010

 3 searches, you didn't check for compliance with this

 4 requirement, did you?

 5      A.  No, we did not.

 6      MR. GEE:  Another set of documents, 844, your

 7 Honor?

 8      THE COURT:  Yes.  Okay.  So now, these -- all

 9 right.  So these are a set of letters with the first

10 letter having a top date of April 8th, 2008.

11          (Department's Exhibit 844, PAC0868627

12           marked for identification)

13      MR. GEE:  Q.  Are you ready, Mr. Bugiel?

14      A.  Yes.

15      Q.  Now, these letters in 844, these are also

16 initial notification letters that you found in your

17 2008 and 2010 searches; is that right?

18      A.  That's correct.

19      Q.  Again, these letters reference attached

20 documents, but we didn't find any such documents from

21 your production.  But on the face of these letters,

22 none of them contain information about the patient, do

23 they?

24      A.  All of that information would be on the second

25 page.
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 1      Q.  But on the face of these letters, there's no

 2 information about patient name, is there?

 3      A.  No, there isn't.

 4      MR. GEE:  845, your Honor.

 5      THE COURT:  This is an initial notification letter

 6 list with no patient name, at least on the letter.

 7          (Department's Exhibit 845 marked

 8           for identification)

 9      MR. GEE:  Again, your Honor, this is a spreadsheet

10 that we created listing the PLHIC initial notification

11 letters by Bates number that we determined didn't

12 contain a patient name.

13      THE COURT:  The top Bates number is PAC0868627.  I

14 assume you don't have any questions?

15      MR. GEE:  No questions.

16      Q.  Now, Mr. Bugiel, the statute Section

17 10133.66(b) also requires that an overpayment letter

18 include a clear explanation of the basis on which the

19 insurance believes it overpaid the claim; is that

20 right?

21      A.  That's correct.

22      Q.  You didn't check for compliance with this

23 requirement either, did you?

24      A.  No.

25      MR. GEE:  846, your Honor.
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 1      THE COURT:  This is a set of letters, 846, with a

 2 top date also of April 8th, 2008.

 3          Is this the same letter?

 4      MR. GEE:  There were some overlaps.

 5      THE COURT:  So this is the same letter.  So this

 6 is -- has the same Bates number.

 7          (Department's Exhibit 846, PAC0868627

 8           marked for identification)

 9      MR. GEE:  Q.  Mr. Bugiel, these are some more

10 letters from your 2008, 2010 searches; is that right?

11      A.  They are.

12      Q.  On the face of these letters, none of them

13 contain an explanation of the basis of the overpayment,

14 do they?

15      A.  Not on the face, no.

16      MR. GEE:  One more spreadsheet.

17      THE COURT:  This is 847.  This is a "List of

18 Letters With No Explanation," and the first one is

19 PAC0868627.

20          (Department's Exhibit 847 marked

21           for identification)

22      MR. GEE:  Again, this is another spreadsheet that

23 we created listing PLHIC initial notification letters

24 by Bates numbers that contain no explanation of the

25 basis for the overpayment request.  And I have no
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 1 questions on this document.

 2      Q.  Mr. Bugiel, the last time you were here you

 3 also testified about the term "clipping," which you

 4 said meant offsetting overpayments against future claim

 5 payments to provider.  Do you recall that?

 6      A.  I do.

 7      Q.  Mr. McDonald asked you if PLHIC was in a

 8 position to clip.  And you said that PLHIC does not

 9 engage in clipping because the RIMS platform doesn't

10 have the capability to offset claims against future

11 payments.  Do you recall that?

12      A.  I do.

13      Q.  Do you recall the Judge pointing out that, in

14 Exhibit 793, which you have up there, at Bates 8627 and

15 8628, Paragraph 3, those letters contained a sentence

16 indicating that PacifiCare may offset future payments.

17 Do you recall that?

18      A.  I do.

19      Q.  And you testified that this language was

20 incorrect as to these two letters, right?

21      A.  As to the RIMS platform.  That statement is a

22 general statement used on our letter template.

23      Q.  And that statement is used -- it's a standard

24 template used for letters for any claim platform,

25 right?
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 1      A.  That's correct.

 2      Q.  So this sentence would appear in all J&R

 3 letters, at least, relating to RIMS claims even though

 4 RIMS didn't have the capability to offset future

 5 payments; is that right?

 6      A.  That is correct.

 7      MR. GEE:  Now might not be a bad time for a break,

 8 your Honor.

 9      THE COURT:  Oh, sure.

10          (Recess taken)

11      THE COURT:  Back on the record.

12      MR. GEE:  Q.  Let's go back to 5392, Mr. Bugiel.

13 And you testified that the fourth bullet point here,

14 "Not Pursued for Secondary Recovery," you said that

15 that referred to overpayments that were not sent to a

16 vendor for secondary recovery; is that right?

17      A.  That's correct.

18      Q.  So presumably, initial notification letters

19 were or should have been sent regarding these claims,

20 right?

21      A.  Initial notifications may have been sent, yes.

22      Q.  It's just that the second letter was not sent,

23 right?

24      A.  Yes.  For the historical files that we

25 received, we did not send it anywhere else for
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 1 recovery.

 2      Q.  Did you verify that these initial notification

 3 letters were sent within 365 days?

 4      MR. McDONALD:  Objection, your Honor.  It's an

 5 irrelevancy.  If there was no second letter sent by

 6 Johnson & Rountree that's the source of the alleged

 7 violation, it doesn't matter whether there was a first

 8 letter sent.

 9      THE COURT:  What's the relevancy?

10      MR. GEE:  The violation could be that they sent

11 noncompliant initial notification letters.  The statute

12 requires that these notification letters are sent

13 within 365 days, that they clearly identify patient,

14 date of service, all those other things.

15          If these 596 claims did not get a compliant

16 initial notification letter, those are violations

17 themselves.

18      MR. McDONALD:  Your Honor, I think the witness's

19 testimony -- and we can ask him -- is that there's no

20 evidence that untimely letters were sent for these 596.

21      THE COURT:  All right.

22          Is that correct?

23      THE WITNESS:  That is correct.

24      THE COURT:  We don't know whether the letters were

25 sent or not.
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 1      MR. GEE:  He believes initial notification letters

 2 were sent.  This bullet refers to whether secondary --

 3 after the initial notification letters were sent --

 4      THE COURT:  Okay.  But on these 596, do you

 5 believe that initial letters were sent?

 6      THE WITNESS:  I have no evidence to say whether

 7 they were or were not.

 8      THE COURT:  All right.

 9      MR. GEE:  I can't ask if -- he doesn't know if

10 initial notification letters were sent.

11      THE COURT:  Right.  I don't know where can you go

12 from there.  He doesn't know one way or the other.

13 He's not saying he doesn't know it did.  He just

14 doesn't know one way or the other.

15          So, yes, you may be right; you may be wrong.

16      MR. GEE:  Q.  So you testified that you know of no

17 evidence that, for these 596 claims, there was any

18 pursuit of secondary recovery; that's your testimony?

19      A.  I have no evidence of first or secondary.

20      Q.  All right.  Now, these 596 claims, they were

21 included in the ODAR file that was provided to the

22 Department, were they not?

23      A.  That's correct.

24      Q.  And the ODAR file -- let me just put this

25 document in front of you.  It's 586.  Mr. McDonald
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 1 showed you this the last time you were here.  Let me

 2 just make sure we're talking about the same file.  586.

 3 I might have said "596."

 4          So the 596 claims reflected in Exhibit 5392 as

 5 not pursued for secondary recovery they were included

 6 in the ODAR file reflected in Exhibit 586, right?

 7      A.  They should have been, yes.

 8      Q.  This ODAR file, 586, was what was provided to

 9 Johnson & Rountree to tell Johnson & Rountree what

10 claims to pursue, right?

11      A.  No.  586 was the complete list of overpayments

12 from June 1st of '06 through December 31st of '08.

13 Only a subset of these would have been ones that were

14 sent to Johnson & Rountree.

15      Q.  586 is the ODAR file that PacifiCare

16 maintains, right?

17      A.  Yes.

18      Q.  Now, Mr. Bugiel, what evidence do you have

19 that shows that these 596 claims as not pursued for

20 secondary recovery, what evidence do you have that

21 those claims were in fact not pursued for secondary

22 recovery?

23      A.  It was not a claim that was received by

24 Johnson & Rountree.

25      Q.  So it was not the ODAR file that went to
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 1 Johnson & Rountree; is that right?

 2      A.  Correct.

 3      Q.  And then the bullet above that, "Overpayment

 4 Not Pursued," you said that these were overpayments

 5 where an initial notification letter was never sent,

 6 right?

 7      A.  That's correct.

 8      Q.  And these 88 claims were also in the ODAR file

 9 reflected in Exhibit 586; is that right?

10      A.  Yes.

11      Q.  What evidence do you have that no initial

12 notification letters were sent for these 88 claims?

13      A.  Again, for those claims, Johnson & Rountree

14 received them, performed their compliance check.  They

15 knew it was -- they were to send the initial

16 notification letter.  And it was outside of the 365

17 days.  So they closed the claims and did not send the

18 letter.

19      Q.  So for these 88 claims, they were included in

20 the ODAR file that was transferred to Johnson &

21 Rountree, right?

22      A.  As first placement, yes.

23      Q.  First placement letters that Johnson &

24 Rountree was supposed to send a first placement letter

25 for, right?
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 1      A.  That's correct.

 2      Q.  But it's your testimony that Johnson &

 3 Rountree did not send the first placement letter?

 4      A.  That is correct.

 5      Q.  Then the last bullet, "Paid Before 1/1/06,"

 6 you testified that this referred to claims where the

 7 paid date in RIMS was before January 1, 2006, when the

 8 statute, when the 365-day statute -- the statute with

 9 the 365-day limitation, when that went into effect; is

10 that right?

11      A.  That's correct.

12      Q.  And on this line, you're subtracting 560

13 letters that relate to claims paid before

14 January 1, '06; is that right?

15      A.  That is correct.

16      Q.  So can I infer from this that it is

17 PacifiCare's position that claims that are paid before

18 1/1/06 are not subject to the 365-day limitation?

19      A.  That was my understanding of the statute, yes.

20      Q.  So let's take a claim, a hypothetical claim,

21 with a date of service of, say, January 1, 2001.  And

22 I'd like you to have in your mind that the claim was

23 paid February 1, 2001.  And it turns out that PLHIC

24 incorrectly overpaid that claim.

25          But PLHIC doesn't realize that it overpaid
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 1 that claim until January 2010.  Are you with me?

 2      A.  Yes.

 3      Q.  So no initial overpayment letter was ever

 4 sent, as of January 2010.  Are you still with me?

 5      A.  Yes.

 6      Q.  Is it your position that PacifiCare can seek

 7 reimbursement for that claim that was paid in February

 8 2001 because that is before this 10133.66(b) went into

 9 effect?

10      MR. McDONALD:  Objection, your Honor.  It's an

11 incomplete hypothetical, assumes facts not in evidence.

12 I think it may be important as to whether there was a

13 contractual relationship between PLHIC and the

14 provider, if that contract speaks to any period of time

15 that -- over which the company can recover, whether

16 there's some statute of limitations that might apply to

17 that contract.  There are a whole lot of unknowns that

18 I think are material to what the answer to that

19 hypothetical --

20      THE COURT:  Well, I think that probably calls for

21 a legal conclusion.

22          So you're trying to find out what their policy

23 was?

24      MR. GEE:  Their policy and their position on this.

25 I'm not asking for his interpretation of the statute,
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 1 just how PacifiCare applies this in its policies of

 2 seeking recoupment.

 3      THE COURT:  Well, if you know.

 4      MR. GEE:  I'm happy to add to the hypothetical.

 5      Q.  Assume there's no evidence that the provider

 6 or the company has any other contractual relationships

 7 regarding when you can -- the amount of time you can

 8 seek reimbursement.

 9      A.  Are you talking current environment or --

10      Q.  Yes, let's start with the 2006-to-2008 period.

11      MR. McDONALD:  I'm sorry.  I'm unclear then

12 because I thought the hypo was we're in 2010.

13      MR. GEE:  I'll revise it and say --

14      THE COURT:  All right.

15      MR. GEE:  -- that, in 2008, PacifiCare discovers

16 that it overpaid the claim.

17      Q.  In January 2008, PacifiCare discovers that it

18 overpaid the claim.  Is it your position that, in

19 January 2008, PacifiCare can go back to a claim that

20 was paid in February '01, and seek reimbursement?

21      THE COURT:  It's not his position.  You asked

22 whether there is a company policy.

23      MR. GEE:  Q.  Is it the policy?

24      THE COURT:  If he knows.

25      THE WITNESS:  I'm not aware of a policy like that.
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 1      MR. GEE:  Q.  You also previously testified that

 2 the reason you and your team did not find all first

 3 notification letters in 2008 was that the claim number

 4 in ODAR had a 01 worksheet or extension but the scanned

 5 image was started under a 02 worksheet; is that right?

 6      A.  It's one possibility.  Yes.

 7      Q.  The scanned image that was stored under the 02

 8 extension, you're referring to it being stored in

 9 document retrieval?

10      A.  That's correct.

11      Q.  And you previously testified that that was the

12 only reason that you didn't find the initial

13 notification letters in your 2008 review.  Do you

14 recall that testimony?

15      MR. McDONALD:  Objection, your Honor.  I don't

16 think that's consistent with the record.

17      MR. GEE:  I'll read the --

18      THE COURT:  Okay.

19      MR. GEE:  -- from 11,922, starting on Line 22.

20      MR. McDONALD:  What date?

21      MR. GEE:  September 22, 2010.

22                    Question:  "You gave us

23               one example of why a letter

24               might not have been found for

25               the first time for duplicates" --
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 1          I actually need to start sooner.  It's 11,920,

 2 Line 20.

 3                    Question:  "Do you know

 4               why they were not found the first

 5               time?"

 6                    Answer:  "Within the ODAR

 7               data, an example would be you

 8               could have a claim that is paid

 9               in RIMS, has what is called a

10               worksheet number which is, for

11               sake of conversation, a 01 or a

12               02 after the claim number.  If

13               the overpayment was loaded into

14               ODAR under Worksheet 01 but the

15               documentation was stored under

16               Worksheet 02, we did not search

17               for that when we looked in 2008."

18                    Question:  "ODAR has a

19               claim number, right?"

20                    Answer:  "Yes."

21                    Question:  "And it does

22               have a 01 and 02 extensions,

23               right?"

24                    Answer:  "It does."

25          And then now, reading from 11,922 Line 22.



12720

 1                    Question:  "You gave us

 2               one example of why a letter

 3               might not have been found the

 4               first time for duplicates.  Are

 5               there any other examples that

 6               you can give us?"

 7                    Answer:  "Other than the

 8               worksheet extensions being

 9               different or the imaging, again,

10               as I said in 2008, if the claim

11               number in ODAR had an extension,

12               01, and the image was actually

13               stored in the imaging system

14               under 02, my team did not

15               perform that in-depth of an

16               investigation in 2008."

17                    Question:  "As you are

18               sitting here today, the only

19               reasons why there were missed

20               -- they were missed in 2008 are

21               the ones you just listed?"

22                    Answer:  "Yes."

23          Do you recall that testimony?

24      A.  After reading it, yes.

25      Q.  So the only reason you didn't find initial
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 1 notification letters in 2008 was because of this 01, 02

 2 worksheet, right, worksheet number?

 3      A.  That would be the most primary reason.  There

 4 were two places in the document retrieval software, if

 5 you will, to look for the image.  And so it would have

 6 been either the claim number and extension or if we

 7 didn't look in both places within the document

 8 retrieval system.

 9      Q.  What are the two places that you're referring

10 to in document retrieval?

11      A.  There's a -- I'm not sure what it's called.

12 There's a grouping or selection that you can make to

13 search, and it says "Claims."  And there's a second

14 selection that says "PPO Claims."  And you needed to

15 search in both of those, which is what we learned in

16 2010.

17          So in the event that they weren't looking in

18 the right place within the document retrieval system,

19 the claim number may be correct in ODAR, or the

20 worksheet number, but they weren't looking in the right

21 spot in the imaging system.

22      Q.  So in 2008, when you were searching for these

23 initial notification letters and ODAR listed the claim

24 as 01, you would only search for that claim with the 01

25 worksheet number; is that right?
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 1      A.  That's correct.

 2      Q.  In 2008, your team searched only in document

 3 retrieval; is that right?

 4      A.  Correct.

 5      Q.  So in 2008, you would run a search in document

 6 retrieval and, for example, if ODAR listed the claim as

 7 1234501, your team would only run a search for claim

 8 1234501 but not just claim 12345, right?

 9      MR. McDONALD:  Objection, your Honor.  I don't

10 understand the relevance of, "Why didn't you find these

11 letters in '08" line of inquiry.  We already had some

12 inquiry apparently last month about this.  I'm not sure

13 where this is going.

14      MR. GEE:  It's preliminary.  We have some numbers

15 on the 01 and 02 worksheet numbers.

16      THE COURT:  Okay.  I'll allow it.

17          But did you understand that question?

18      THE WITNESS:  No.  Can you repeat it?

19      THE COURT:  I didn't either.

20      MR. GEE:  Q.  So let me take a step back.

21          In 2008, your team would run a search in

22 document retrieval for the claim number and the 01

23 extension -- or 01 worksheet number, right?

24      A.  The way you search in document retrieval is

25 the claim number and the worksheet extension.  You
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 1 cannot search by the base claim number alone that I'm

 2 aware of.

 3      Q.  So if there is a claim listed in ODAR as Claim

 4 1234501, your team would search only Claim 1234501 and

 5 wouldn't search, for example, 12345802; is that right?

 6      A.  In 2008, correct.

 7      Q.  So is it the case that all the new letters you

 8 found in 2010 would have a 02 worksheet number?

 9      A.  No.  As I stated, there were two places in

10 document retrieval that we were -- we should have

11 looked in 2008, but we did not do that in both places

12 within the imaging system.

13      Q.  I see.  So you have -- so you did find claim

14 numbers with a 01 worksheet number in 2010, because you

15 looked in a different place in document retrieval?

16      A.  Correct.

17      Q.  So in 2010, you looked in both places, and you

18 looked for claims with the 01 and 02 worksheet numbers?

19      A.  Correct.

20      Q.  That's right?

21          Now, we reviewed the Excel spreadsheet, your

22 Excel spreadsheet that's reflected in 836, I believe,

23 and determined that, of -- let me back up.  Strike

24 that.

25          Now, before, when we were looking at Exhibit
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 1 5392, bullet two, we had the 2,009 number, and we

 2 determined that 163 of those were provider-initiated.

 3 So that would mean that 1846 were initial notification

 4 letters that you and your team found in your '08 and

 5 2010 searches.  Do you recall that?

 6      A.  Yes.

 7      Q.  You testified that you found approximately 100

 8 initial notification letters in 2008.  Do you recall

 9 that?

10      A.  Yes.

11      Q.  So the remaining of the 1846 would have come

12 from the 2010 search?

13      A.  Yes.

14      Q.  Okay.  And we reviewed the Excel spreadsheets

15 reflected in 836 and determined that, of the 1846

16 initial notification letters that are listed in that

17 spreadsheet, there were 1624 letters that related to a

18 01 extension and 133 letters related to a 02 claim

19 extension.  And then there were also 19 that had a 03

20 extension.  Do those numbers sound about right to you?

21      A.  Sure.  I can't verify it, but it sounds okay.

22      Q.  You would expect to have that many more 01

23 claim extensions?

24      A.  Yes, the original overpayment would have

25 likely been made on the 01 worksheet.
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 1      Q.  Even though one of the reasons that you listed

 2 for not finding all the initial notification letters in

 3 2008 were that you weren't searching for the 02

 4 extension?

 5      A.  The way it was filed in the imaging system.

 6 So the worksheet could have been 01, but in the imaging

 7 system, the letter may have been filed under the 02

 8 extension.  It wasn't the claim number or worksheet

 9 number.  It was where it was stored in the imaging

10 system.

11      Q.  I see.  So the imaging system -- the two

12 places that you're referring to in the document

13 retrieval, one is where 01 worksheet numbers are stored

14 and one is where 02 work sheets are stored; is that

15 your testimony?

16      A.  No.

17      Q.  Okay.

18      A.  There are two areas within the document

19 imaging system to search for the documents related to

20 these claims.  Again, one is called "Claims," and one

21 is called "PPO Claims."

22          In 2008, when we searched for letters, we

23 looked under the "Claims" grouping.  In 2010, then, we

24 learned we should also be looking under "PPO Claims."

25 So a lot of the worksheet 01 extensions where we found
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 1 initial letters -- or 02, it doesn't matter the

 2 worksheet extension -- where we found the additional

 3 letters would have been under "PPO Claims."  Or if the

 4 image -- if the claim number in ODAR was a 01 extension

 5 but the actual letter was filed in the imaging system

 6 under the 02 extension, we performed that search in

 7 2010 as well.

 8      Q.  I see.  So it was the case that a number of

 9 these letters were misfiled or miscoded in document

10 retrieval as 02 when they in fact were 01 worksheet

11 numbers?

12      MR. McDONALD:  Objection, misstates the evidence.

13      THE COURT:  Well, it's a legitimate question.

14 I'll allow it.

15      THE WITNESS:  It depends on how the claim was

16 processed.  It's possible that the letter was filed

17 appropriately but the worksheet number that was sent to

18 us from PacifiCare's system had the wrong worksheet

19 number on it in the first place.

20          So if a claim is paid under 01 and then it's

21 reprocessed under 02, for whatever reason, and the

22 overpayment is identified, the overpayment may have

23 been on the 01 extension or may have been a result of

24 the 02 reprocessing.  It depends on how that claim was

25 documented for that overpayment and the reason for that
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 1 overpayment.

 2      Q.  Do you know of instances -- are you aware of

 3 instances in which the ODAR file reflected a claim with

 4 a 01 worksheet number but in document retrieval it was

 5 filed as a 02 worksheet number?

 6      A.  Where there instances of those?  Yes.

 7      Q.  Does PacifiCare have written policies and

 8 procedures to ensure that initial notification letters

 9 are sent -- are not sent more than 365 days after date

10 of payment?

11      MR. McDONALD:  Objection, ambiguous as to time.

12 Are we talking currently?

13      THE COURT:  Currently.  I'll allow it.

14      MR. GEE:  Q.  Start with currently.

15      A.  Currently we have a compliance grid that I

16 referenced in previous testimony that shows the time

17 frames that we are allowed to pursue overpayments, and

18 that is built directly into ODAR.

19      Q.  Do you have any other written documentation

20 about the 365-day requirement?

21      A.  What's on our compliance grid.

22      Q.  Just the --

23          And is that compliance grid provided to

24 PacifiCare's recovery vendors currently?

25      A.  Yes, it is.
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 1      Q.  And these vendors are expected to follow these

 2 procedures, I mean, the compliance grid?

 3      A.  Yes.

 4      Q.  Was that compliance grid in existence in 2006?

 5      MR. McDONALD:  Objection, lack of foundation.

 6      THE COURT:  Overruled.

 7          If you know.

 8      THE WITNESS:  I don't.

 9      MR. GEE:  Q.  Do you know if it was in existence

10 in 2007 or 2008?

11      A.  I'm not sure of the exact date that they

12 implemented that.

13      Q.  Do you recall when the first time you saw that

14 compliance grid?

15      A.  I mean, I started in January of '08.  I don't

16 know the exact date I would have seen that.

17      Q.  Does the compliance grid get updated on a

18 regular basis?

19      A.  Yes, the compliance team has updates on the

20 regulations come in.  The grid is updated and

21 subsequently ODAR is also updated.

22      Q.  And in your 2008 and 2010 searches, your team

23 discovered 223 -- at least 223 letters that were sent

24 more than 365 days after date of payment.  Do you know

25 if these 200 or so letters were sent by the internal
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 1 PacifiCare department or by a recovery vendor or both?

 2      A.  I believe -- I don't know without looking.

 3      Q.  Did you attempt to determine the root cause of

 4 why these letters were sent more than 365 days after

 5 payment?

 6      A.  The -- there was a large volume of those that

 7 were coordination of benefits cases with Medicare.

 8 Medicare's timely filing guidelines allow providers to

 9 bill Medicare, I believe, up to two years for claims or

10 for services provided.

11          In the event that we found an overpayment

12 related to a member that should have been Medicare

13 primary, they would send a letter to the provider

14 letting them know, "You still have the right to bill

15 Medicare on these overpayments."

16      Q.  Those Medicare-related overpayment requests,

17 though, did demand money from the providers, did they

18 not?

19      A.  It did ask for a refund, yes.

20      Q.  Other than the Medicare letter example you

21 just provided, did you attempt to determine the root

22 cause of the other letters that were sent more than 365

23 days after payment?

24      A.  No, that was the primary thing we looked at.

25      Q.  Does PacifiCare have written policies and
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 1 procedures regarding the other requirements of

 2 Insurance Code 10133.66(b) that clearly identify claim,

 3 patient, date of service, and explanation of the basis?

 4      A.  Our compliance department would be responsible

 5 for that.

 6      Q.  Do you know of any written policies and

 7 procedures on those requirements?

 8      A.  We have a process within our organization

 9 today which we actually refer to as letter

10 standardization, which includes all of the requirements

11 that we have been given from compliance as to what

12 should and should not be on each letter by state.

13      Q.  And you've seen that document as it relates to

14 California?

15      A.  Yes.

16      Q.  Do you know when -- if that document was being

17 used in 2006-2008 period?

18      A.  I am not sure when that project started.  That

19 project was underway when I came to United.

20      Q.  So when you came to United in 2008, was there

21 an actual document or was it a working document that

22 was being -- that was in draft form, or was it

23 finalized at that point?

24      A.  I wasn't responsible for that at the time, so

25 I don't know.
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 1      Q.  Do you know if that document is currently

 2 provided to your recovery vendors?

 3      A.  Yes, they have been.

 4      Q.  Does PacifiCare have written policies and

 5 providers regarding the printing of overpayment

 6 letters?

 7      A.  As far as --

 8      Q.  I'll give you an example.  Is there a policy

 9 or procedure about keeping records of letters that are

10 printed?

11      A.  Yes.  Everything that we have that is

12 generated, there are requirements for all of that

13 documentation to be scanned and those FLN numbers, to

14 be loaded into ODAR.

15      Q.  Do you know if -- is this a written policy or

16 procedure?

17      A.  I would have to go back and look at the letter

18 standardization documentation.  I know that is a

19 requirement with the vendors, and it is built into our

20 ODAR system.  It's an automatic or an automated

21 process.

22      Q.  Do you know when PacifiCare implemented this

23 policy?

24      A.  Again, I don't know the exact date.

25      Q.  And you said that recovery vendors are
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 1 expected to -- currently are expected to follow this

 2 policy; is that right?

 3      A.  That's correct.

 4      Q.  The recovery vendor would then enter in a

 5 letter that was sent out by it into the ODAR field,

 6 ODAR file?

 7      A.  Yes.  Once they generate the image, they send

 8 it to our regional mail operations, have the image

 9 scanned.  When they have the image scanned, they get

10 the FLN number back -- or the F-L-N number -- then they

11 load that FLN number into ODAR stating "closure

12 letter," "appeal letter," "notification letter."

13      Q.  And where are the scanned images housed

14 currently?

15      A.  They are in the IDRS imaging system --

16 I-D-R-S.

17      Q.  That's for PacifiCare claims as well?

18      A.  Yes.

19      Q.  Do you know when PacifiCare claim letters

20 started being stored in IDRS?

21      A.  Again, the exact date, no.  ARO -- or any

22 claims going through ODAR, any imaging was done through

23 the IDRS system.  So it would have been from the

24 inception of that, from ARO taking over that business.

25      Q.  We know from 2006 to 2008 scanned images were
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 1 saved in doc retrieval not IDRS, right?

 2      A.  Correct.  If the process was prior to ARO, it

 3 would have been in document retrieval.

 4      Q.  Do you have policies and procedures for

 5 retaining the physical hard copies of demand letters?

 6      A.  Not that I'm aware of.

 7      Q.  Do you know if hard copies of the demand

 8 letters are saved in claim files, for example?

 9      A.  All of the documentation is electronically

10 stored.  I'm not aware of whether hard copies are kept

11 anywhere.

12      Q.  They're electronically stored in IDRS, right?

13      A.  Correct.

14      Q.  Does PacifiCare have a policy or procedure

15 about keeping records of the date demand letters are

16 sent?

17      A.  In the process of loading that FLN number to

18 ODAR, they also are required to specify the date the

19 document was sent.

20      Q.  And that's saved in where?

21      A.  In ODAR.

22      Q.  In ODAR.  Do you know when this policy and

23 procedure went into effect?

24      A.  Again, I don't know the exact date.

25      MR. GEE:  No further questions.
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 1      THE COURT:  Okay.

 2      MR. McDONALD:  Just take a brief break?

 3      THE COURT:  Yes.

 4          (Recess taken)

 5      THE COURT:  All right.  We'll go back on the

 6 record.

 7          Mr. McDonald?

 8      MR. McDONALD:  Thank you, your Honor.

 9             CROSS-EXAMINATION BY MR. McDONALD

10      MR. McDONALD:  Q.  Mr. Bugiel, with respect to the

11 instructions that you gave to your staff in 2010 to try

12 locate additional letters, can you describe what you

13 told them to do?

14      A.  They were to look for the -- or try locate any

15 of the initial notification letters for that set of

16 claims and document the date that the letter was sent

17 so that we could later go back and do analysis to

18 determine if the claim was -- or if the letter was sent

19 within the 365 days.

20      Q.  So just to be clear, there was no direction to

21 look for the claim number or the date of service or the

22 like; they were instructed to look for the letter

23 itself?

24      A.  That's correct.

25      Q.  Now, maybe stepping back, in your experience,
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 1 do providers return overpayments to the company if the

 2 request for overpayment does not provide sufficient

 3 information about the claim?

 4      A.  No, they do not.

 5      MR. McDONALD:  I don't have any further questions,

 6 your Honor.

 7      THE COURT:  All right.  Anything further?

 8      MR. GEE:  Nothing further.

 9      THE COURT:  Thank you very much.  We can go off

10 the record.

11          (Discussion off the record)

12      THE COURT:  So we'll go back on the record.  We're

13 going to reconvene Monday at 9:00 o'clock.

14      MR. KENT:  Yes.

15      THE COURT:  With Ms. McFann?

16      MR. KENT:  Ms. McFann will be here.

17      THE COURT:  Thank you very much.  We'll go off the

18 record.

19          (Whereupon, the proceedings concluded

20           at 11:22 o'clock a.m.)

21

22

23

24

25



12736

 1 STATE OF CALIFORNIA     )

                        )   ss.

 2 COUNTY OF MARIN         )

 3          I, DEBORAH FUQUA, a Certified Shorthand

 4 Reporter of the State of California, duly authorized to

 5 administer oaths pursuant to Section 8211 of the

 6 California Code of Civil Procedure, do hereby certify

 7 that the foregoing proceedings were reported by me, a

 8 disinterested person, and thereafter transcribed under

 9 my direction into typewriting and is a true and correct

10 transcription of said proceedings.

11          I further certify that I am not of counsel or

12 attorney for either or any of the parties in the

13 foregoing proceeding and caption named, nor in any way

14 interested in the outcome of the cause named in said

15 caption.

16          Dated the 21st day of October, 2010.

17

18

19                                 DEBORAH FUQUA

20                                 CSR NO. 12948

21

22

23

24

25
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 1 MONDAY, OCTOBER 25, 2010; 9:00 A.M. DEPARTMENT A; ELIHU

 2 HARRIS STATE BUILDING; 1515 CLAY STREET; RUTH ASTLE,

 3 ADMINISTRATIVE LAW JUDGE

 4                           -oOo-

 5          THE COURT:  This is on the record.  This is

 6 before the Insurance Commissioner of the State of

 7 California in the matter of PacifiCare Life and Health

 8 Insurance Company.  This is OAH Case Number 2009061395

 9 and Agency Case Number UPA 2007-00004.

10          Today's date is October 25th, 2010, in Oakland.

11 Counsel are present.  Respondent is present in the

12 person of Ms. Knous.  I believe Ms. McFann is here.

13          You have been previously sworn in this matter.

14 Please state your name for the record.

15                       ELENA McFANN,

16 the witness herein, having been previously duly sworn;

17 was examined and testified as follows:

18                        EXAMINATION

19 BY MR. STRUMWASSER:

20     Q.   Good morning, Ms. McFann.  Nice to see you

21 again.  The last time we were here we were discussing

22 some of the problems that PacifiCare was having in RIMS.

23          Let me show you a copy of 775 of unknown

24 evidentiary status.  It has certainly been marked as

25 such.
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 1     A.   I'm ready.

 2     Q.   So the topic here is the possible use of data

 3 in RIMS to generate paper provider directories; right?

 4     A.   That's correct.

 5     Q.   And do you recall that Ms. Gates wrote you on

 6 August 1, '06 saying that she couldn't believe that they

 7 were going to run provider directories off RIMS with all

 8 the data and integrity issues there were and called the

 9 plans "Crazy talk."  Do you recall that?

10     A.   Yes.

11     Q.   You responded by agreeing that this is crazy

12 talk.  You testified here that you had urged all parties

13 to think twice about running the data on RIMS at that

14 time.  Do you recall that?

15     A.   Yes.

16     Q.   You testified that you didn't -- on August 26th

17 when you were last here you didn't know whether, in

18 fact, they did go ahead and make the run or not.  Do you

19 remember that?

20     A.   I believe that's correct.

21     Q.   My question to you is since your last

22 appearance here, have you had an opportunity to

23 determine whether or not CCI or MDM did, in fact, stop

24 the presses?

25     A.   No, I haven't, but I don't know that it would
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 1 have been CCI or MDM that would have had any involvement

 2 in stopping the presses on the directory run.

 3     Q.   Well, let's do it this way, in 775 on the first

 4 page 2803, the email just slightly below the center,

 5 Ms. Gates says, "I cannot believe we are going to

 6 generate directories off this data."  Do you know who

 7 the "we" are in that sentence?

 8     A.   I believe she was referring to PacifiCare, the

 9 Company.  I don't know if she was referring to any

10 specific department.

11     Q.   My recollection was that CCI -- that you

12 testified that CCI and MDM would have been the ones who

13 had responsibility for this.  Am I mistaken about your

14 testimony?

15     A.   I am not sure there is a simple yes or no

16 answer to this.  To clarify in UnitedHealthcare

17 traditionally MDM has had responsibility for data for

18 provider demographics and data pulls for the few

19 times -- for the past when we had paper directories.  At

20 legacy PacifiCare, at least when I was at PacifiCare, up

21 through 2002, marketing I believe had responsibility for

22 publishing paper directories so I don't know if at that

23 particular time in '06 that transitioned over to a

24 standard way of UnitedHealthcare doing business.

25     Q.   In August I asked you whether you recall saying
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 1 to anybody stop the presses, and you say, I recall

 2 saying this was a really bad idea, don't do it.  To whom

 3 did you say that?

 4     A.   I recall there was a telephone conference that

 5 took place about that time and I recall that Bob Winter

 6 was on the phone as well as several other individuals.

 7     Q.   Who is Mr. Winter?

 8     A.   I believe at the time he was still in the

 9 Marketing Operations area for PacifiCare and he was

10 historically -- even back when I was at PacifiCare --

11 accountable for pulling data for paper directories.  He

12 published them.

13     Q.   Do you remember whether MDM was on that call?

14     A.   I don't recall.

15     Q.   How about CCI?

16     A.   I don't recall.

17     Q.   Well, regardless of who was responsible, have

18 you had occasion since then to attempt to find out

19 whether or not the pull went ahead around August 6 of

20 2006?

21     A.   I don't know.  I don't know the answer as to

22 whether it was pulled or not.

23     Q.   I didn't mean to make that a trick question.

24 You don't know whether it was pulled, so the answer to

25 whether you have had occasion to find out is no; right?
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 1          I'm sorry.  Let me start over.  The question is

 2 whether or not they went ahead in August and I started

 3 out by asking whether you have had occasion since your

 4 last testimony to find out whether, in fact, that

 5 happened, and I take it your answer is no, you have not

 6 had occasion to find that out?

 7     A.   Correct, not since my last testimony.

 8     Q.   So sitting here today you don't know whether

 9 they went ahead with the pull or stopped in August of

10 '06?

11     A.   Sitting here today I don't.

12     Q.   You also testified that CHW was a provider with

13 California locations; right?

14     A.   Yes.

15     Q.   That is Catholic Healthcare West; right?

16     A.   Yes, that's correct.

17     Q.   Let me show you a copy of 766.

18     A.   I'm ready.

19     Q.   Do you recall there having been an audit in

20 2006 of the CHW contract of CHW providers in RIMS?

21     A.   Sitting here today, I don't recall.

22     Q.   On page 9423 we have some indication about

23 provider issues for CHW, right?  Items four and five?

24     A.   No.  That's not what this is.  What this is is

25 an indication as to when we could expect the March 1,
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 1 '08 deal to come in and when the new April 1, '08 deal

 2 was going to come in and therefore be submitted for load

 3 as well.

 4          THE COURT:  848 is an email with a top date of

 5 November 21st, 2006.

 6          (Exhibit 848 marked for Identification.)

 7          THE WITNESS:  I'm ready.

 8 BY MR. STRUMWASSER::

 9     Q.   Do you recognize this email chain?

10     A.   I do.

11     Q.   And the attachment as well?

12     A.   Yes, I do.

13     Q.   So on 5514 we have the beginning of this

14 sequence with an email from Ms. Moreno attaching a

15 document from Ms. Sheppard; right?

16     A.   Yes, that's correct.

17     Q.   Ms. Sheppard's email in the 5514, she is

18 attaching the audit for CHW; is that correct?

19     A.   That's correct.

20     Q.   Manual audit, does that mean it was done by

21 hand or an audit of some manual --

22     A.   An audit that was done by hand.

23     Q.   Does that refresh your recollection as to

24 whether there was an audit done of CHW?

25     A.   Yes.
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 1     Q.   And she writes -- that is to say Ms.

 2 Sheppard -- that, "We are currently running electronic

 3 audit against NDB to confirm setup once again.  All CHW

 4 TINs on the prof side are blocked from the EPDE feed due

 5 to rate differential.  What that translates to is the

 6 NDB will be the most current and valid source for

 7 demographic info at this time."

 8          What does that mean to run an electronic audit

 9 against NDB to confirm setup?

10     A.   I believe what Christina's team would do is run

11 a report from NDB say onto Excel or Access, run a report

12 from RIMS using Excel or Access and then match up using

13 a variety of different algorithms.

14     Q.   This would be a match to confirm the

15 corresponding fields?

16     A.   Yes, that's correct.

17     Q.   By identity -- I know you know this -- but

18 identity means equal, the same?

19     A.   Yes, except for the fact that I believe CHW was

20 supposed to have some differences in the two systems.

21 So the audit would include not looking for where things

22 are the same but where they are supposed to be different

23 between the two systems.

24     Q.   Those differences would be reflected solely in

25 the fee schedules, not in the demographics; right?
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 1     A.   Not entirely.  The email refreshed my

 2 recollection that there were actually supposed to be

 3 providers for CHW that were supposed to be par for

 4 United but not necessarily par for PacifiCare.  So they

 5 would be looking for physicians, demographics, for fee

 6 schedules, identification, status.  Number of different

 7 things.

 8     Q.   Post-acquisition, if a doctor is in the

 9 United -- has a United contract, he or she might be

10 non-par for PacifiCare?

11     A.   Depending on what the negotiation yielded.  For

12 an extremely large entity like CHW where on 5513, for

13 example, Ms. Harvey notes that RIMS should show Sequoia

14 and Stockton as non-contracted, but Mercy and Woodland

15 as contracted, and NDB should show that everything is

16 contracted.

17     Q.   I read that to mean that we haven't gotten a

18 contract on the United paper.  Does that mean if we

19 haven't gotten a paper -- contract on paper that they

20 are non-par to PacifiCare?

21     A.   No.  What that means is that in this specific

22 situation with Catholic HealthCare West, both parties

23 agreed that certain entities would remain non-par for

24 PacifiCare but would be par for United.  That is what

25 this mailing is telling me.
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 1     Q.   So in general if you are par for either

 2 company, you are par for both; not if there is just a

 3 specific contract to the contrary.

 4     A.   In general, that is correct.

 5     Q.   And when Ms. Sheppard says, "We are currently

 6 running electronic audit against NDB to confirm set; up

 7 once again," I gather that is not the first time this

 8 electronic audit had been done?

 9     A.   That's what she is implying.

10     Q.   You don't have any recollection of that?

11     A.   That is correct.  I don't recall if there was a

12 previous audit done on Catholic Healthcare west.

13     Q.   So you don't know if there was one, many, more,

14 or none, yourself?

15     A.   I just don't know.

16     Q.   She continues, "All CHW TINs are on the prof

17 side" -- I take it that means professional side as

18 opposed to hospital.  Is that right?

19     A.   Yes, that's correct.

20     Q.   -- "are blocked from the EPDE feed due to rate

21 differential."   So what she said saying is there are

22 rate differences between the two, and consequently the

23 EPDE feed for those providers is blocked.  Correct?

24     A.   That's correct.

25     Q.   So with the exception of par verses non-par for
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 1 those especially contracted providers, the demographic

 2 file should be identical, right, for the two databases?

 3     A.   Well, when the EPDE feed was blocked for a

 4 particular provider, that would then force us to do

 5 manual work on demographics on RIMS.  So whenever we

 6 introduce a manual set of activities, can't guarantee

 7 that we are going to have identified all demographics

 8 since we are doing an end-run around an automated

 9 process.

10     Q.   But the correct answer should be that the

11 information in the two databases -- the demographic

12 information in the two databases -- should be the same

13 except for this par/non-par on an exception basis?

14          MR. KENT:  Objection.  Argumentative.  No

15 foundation.

16          THE COURT:  If you know.

17          THE WITNESS:  I don't know.

18 BY MR. STRUMWASSER:

19     Q.   So you don't know, for example, whether the

20 mailing address for a physician in NDB should be the

21 same mailing address as in RIMS?

22          MR. KENT:  No foundation.  Calls for

23 speculation.

24          THE COURT:  If you know.

25          THE WITNESS:  Could you ask the question again?
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 1 BY MR. STRUMWASSER:

 2     Q.   I understand that there are some rate fields

 3 and some non-par and par things that don't need to

 4 match.  But, for example, the mailing address fields in

 5 NDB and RIMS should be substantively identical for a

 6 given TIN?

 7          MR. KENT:  Vague.

 8          THE WITNESS:  To the extent the EPDE feed was

 9 being utilized, yes.

10 BY MR. STRUMWASSER:

11     Q.   Maybe I am having an auxiliary problem here.  I

12 am not saying will be when the computers run.  I am

13 saying in the abstract there is an address that is the

14 correct address to send to for a given TIN and that

15 address should be the same in the two databases.

16          MR. KENT:  No foundation.  Calls for

17 speculation.

18          THE COURT:  If you know.

19          THE WITNESS:  I don't know because it is such a

20 broad question.

21 BY MR. STRUMWASSER:

22     Q.   How about the name of the providers, it should

23 have the same name on the two databases; right?

24     A.   Well, you could have Elena J. McFann on one

25 database and E J McFann on another database, and the



12751

 1 feed would -- and if Elena J. McFann were sitting in the

 2 NDB, technically it should be E.J. McFann over to the

 3 database where E.J. McFann sits.  But I don't know

 4 whether it would overwrite or create another number.

 5     Q.   We have had some "St." or some that say

 6 "Street."  My question was really going to there is one

 7 substantively correct answer allowing for stylistic

 8 variations and middle initials, but let's just move on

 9 here.

10          You have an email from Ms. Alberti on 5514.

11 And she reports that CHW has sent the rosters a number

12 of times and the system is still not updated.  They were

13 told the system would be updated as of 11/8 and it still

14 isn't, she writes in her 11/21 email.  Do you see that?

15     A.   Yes.

16     Q.   So in this instance, CHW had sent PacifiCare

17 updated rosters with updated demographic information,

18 but RIMS data for those providers did not reflect this

19 updated information.  Correct?

20          MR. KENT:  No foundation.

21          THE COURT:  If you know.

22          THE WITNESS:  I don't know which system to

23 which Ms. Alberti is referencing.

24 BY MR. STRUMWASSER:

25     Q.   So we can tell from this, would you agree, that
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 1 CHW several times sent either PacifiCare or United or

 2 some amalgam of them, updated roster information with

 3 updated demographic information?

 4     A.   That is certainly what Ms. Alberti is

 5 indicating.  I don't know whether CHW did.

 6     Q.   It is a fair reading that what she is saying is

 7 that the RIMS data for those providers did not reflect

 8 these updated information as of roughly November 21.

 9 Correct?

10          MR. KENT:  No foundation.

11          MR. STRUMWASSER:  Well, I am asking her

12 reading.

13          THE COURT:  If she knows.

14          THE WITNESS:  I don't know because I don't know

15 which system she is referring to.

16 BY MR. STRUMWASSER:

17     Q.   You do recall getting this email; right?

18     A.   Yes.

19     Q.   And then immediately above the Alberti email

20 starting at the bottom of 5513, is an email from

21 Ms. Gates to Ms. Sheppard.  And Ms. Gates asks, "Has the

22 RIMS audit been completed?  There are providers in RIMS

23 that need to be terminated and the feed would not

24 accomplish this.  Do you see that?

25     A.   Yes.
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 1     Q.   So taking the Alberti and the gates emails that

 2 we just looked autopsy together whatever problem there

 3 was with the RIMS data does not appear to have been a

 4 problem of CHW getting its data either to PacifiCare or

 5 United; correct?

 6     A.   I believe that is correct.

 7     Q.   The point I just read from Ms. Gates' email is

 8 that the EPDE feed would not terminate providers in RIMS

 9 that needed to be terminated; correct?

10     A.   Correct, because the feed had specifically

11 secluded CHW.

12     Q.   Right.  And on 5513 Ms. Gates writes,  "Jackie"

13 -- I assume that is Jackie Gelfie with CHW.  Is that

14 right?  Jackie reports that the CHW are still not set up

15 correctly.  Do you see that on 5513?

16     A.   That's correct.

17     Q.   Ms. Harvey responds on the November 21 that the

18 audit was done and that the results are attached.  Do

19 you see that?

20     A.   Yes, I do.

21     Q.   And do you understand the audit as being

22 referred to by Ms. Harvey to be the RIMS audit?

23     A.   Based upon Ms. Harvey's email, I can't say that

24 it was just about RIMS.  She is referencing both RIMS

25 and NDB.
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 1     Q.   So it would have included the CHW data in RIMS;

 2 correct?

 3     A.   Yes.  In addition to that NDB, it appears.

 4     Q.   If we now look at the attachment on 55167, Ms.

 5 Harvey says that she has highlighted fee schedules in

 6 NDB or RIMS is an issue, is that what the attachment is

 7 for?

 8     A.   The attachment appears to be what Ms. Moreno at

 9 the very beginning of the email stream attached.  So in

10 her November 1 email she is attaching a file called CHW

11 MF for medical foundation facilities audit.  I am

12 unclear as to whether Ms. Harvey is referring to that

13 attachment, this 11/1/06 file, or some other file.

14     Q.   Ms. Harvey says in her email on November 21,

15 What we don't have today, though, is all the docs in

16 both systems.  Do you see that?

17     A.   Yes.

18     Q.   Am I correct that when we are talking about

19 "docs," we are talking about doctors not documents?

20     A.   That's correct.

21     Q.   What she is saying is that we don't have CHW

22 doctors loaded in both RIMS and NDB; correct?

23     A.   Correct.

24     Q.   She is saying if we can get the docs in the

25 system, then we could can link the appropriate fee
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 1 schedule as applicable to them, but without the docs in

 2 both systems, we are stuck.  Do you see that?

 3     A.   Yes.

 4     Q.   So the problem is that as of the date of this

 5 email, you are unable to attach the proper fee schedules

 6 to the appropriate doctors in the two systems; correct?

 7     A.   Correct.

 8     Q.   And you forward this string to Ms. Sheppard and

 9 write, "I am going to F'ing throw myself out of a

10 window."

11          And I just wanted to confirm that you would not

12 throw yourself out of a window for anything less than a

13 big problem; right?

14     A.   The frustration I was voicing here was based

15 upon the complexity we had agreed to with CHW, which as

16 you can tell, requires us to turn off the EPDE feed,

17 have physicians in one system that are par, and another

18 system that are non-par.  When we do complex agreements

19 like this, it is going to result in very convoluted

20 outcomes.

21     Q.   You knew that when we were negotiating the CHW

22 contract that you were going to have to make a series of

23 special provisions in the databases; right?

24     A.   I did not personally negotiate the contract

25 with CHW.  It was after the contract was negotiated that
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 1 I recall it was brought to me and we had to figure out

 2 how to administer it across two different systems.

 3     Q.   But it was negotiated by people who report to

 4 you; correct?

 5     A.   No.  To my recollection it was negotiated by

 6 some of my colleagues on the Network Management team who

 7 reported to Peter McKinley.

 8     Q.   So you were not in any kind of an approval

 9 chain for the Company's approving ascent of the CHW

10 contract in '06?

11     A.   Not CHW, no.

12     Q.   You weren't getting periodic updates on how the

13 issues were going?

14     A.   I recall that for the '08 negotiations I did,

15 but I don't recall getting any updates on the '06

16 negotiation.

17     Q.   Would you agree, Ms. McFann, that the

18 complexity of the load was foreseeable at the time the

19 contract was negotiated?

20     A.   No, I wouldn't agree with that, because I was

21 not part of the negotiation.  I don't know how it

22 evolved, and I don't know if at the time of the

23 negotiation we were aware that we would have to alter

24 the EPDE feed to deal with special considerations like

25 this.
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 1     Q.   So it is your testimony that the people who

 2 negotiated the CHW contract could reasonably not have

 3 foreseen the complexity of the contract load?

 4     A.   I think it is possible that the team that

 5 negotiated the CHW contract was not aware of the

 6 implications from an operational perspective.

 7     Q.   I appreciate that.  But there was one

 8 additional piece of that question, and that is, would it

 9 have been reasonable not for them to appreciate it?

10          MR. KENT:  Calls for a legal conclusion.

11          THE COURT:  Overruled.

12          THE WITNESS:  I don't think it would have been

13 reasonable for them to know one way or the other because

14 these were legacy PacifiCare employees who would not

15 have had technological knowledge of how the EPDE was

16 going to work between the NDB and RIMS.

17 BY MR. STRUMWASSER:

18     Q.   So what kind of training were the PacifiCare

19 negotiators given on the implications of contract terms

20 for loading data and maintaining the respective claims

21 systems?

22     A.   Well, as it relates specifically to -- let me

23 back up.  Let me break this into two major categories.

24 Run of the mill contract negotiations and what we can

25 and can't administer in the United systems.
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 1          We had done several trainings during the course

 2 of early '06 -- through 2006, through 2007, in various

 3 forums, whether it was major -- bringing everyone

 4 together to train them, whether it was one of the

 5 activities, whether it was frequently asked questions

 6 calls that I personally hosted.

 7          The second category, as opposed to the EPDE and

 8 how that might be implicated with a contract

 9 negotiation, I think I testified in either August or

10 March and we reviewed some emails to that effect where

11 we need to do refresh folks and do a better job in

12 training them as to the implications of their

13 negotiations.

14     Q.   When did the trainings begin in '06?

15     A.   Which ones, as to the first category?

16     Q.   Yeah.

17     A.   It was late January, early February, 2006, to

18 my recollection.

19     Q.   When did the second category of training

20 commence?

21     A.   I don't recall.  I remember that we reviewed

22 some emails -- during the time that I have been on the

23 stand -- from late '06, early '07.

24     Q.   Back in January/February of '06 when you

25 started the training in the first category, were people
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 1 told there were going to be two claims platforms?

 2     A.   I don't remember explicitly, for example,

 3 saying on this date in front of 60 people that we were

 4 going to have two claims platforms, but I would have --

 5 I recall noting that we are going to -- that the

 6 contracts were negotiating and that we are training you

 7 on the standards for -- which will be for the PacifiCare

 8 members and the United members.

 9     Q.   But you don't remember any instructions at the

10 time that the PacifiCare folks will be served out of

11 RIMS and the United people out of UNET?

12     A.   You know, it has been nearly five years, so I'm

13 sorry I can't recall.

14     Q.   At any time before June 23rd of '06, was there

15 any training given to the best of your recollection

16 about the difficulties challenges of maintaining a

17 single contract on two different provider bases?

18          MR. KENT:  Objection.  No foundation.

19          THE COURT:  Did you understand the question?

20          THE WITNESS:  I don't think I did.

21          THE COURT:  Can you rephrase.

22 BY MR. STRUMWASSER:

23     Q.   This Exhibit 848 is an example of problems that

24 arose because a complex contract was presenting your

25 folks with difficulties in making sure that NDB and RIMS
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 1 had consistent data; correct?

 2     A.   Correct.

 3     Q.   I am now asking you whether you recall any time

 4 prior to June 23, '06, whether any training was given to

 5 the contract negotiators about anticipated challenges

 6 and actions that could be taken to avoid problems

 7 arising out of the need to maintain providers on two

 8 different platforms?

 9          THE COURT:  If you know.

10          THE WITNESS:  I don't know.

11 BY MR. STRUMWASSER:

12     Q.   So with the respect to the frustration on this

13 exhibit, you indicated that you were frustrated.  Were

14 you frustrated with the contract negotiations, or the

15 contracting folks, or somebody else?

16     A.   I recall being frustrated with the fact that we

17 have this contract that is very complex to be

18 administered in our systems and was therefore not

19 surprised that we couldn't get this right the first

20 time.

21     Q.   So your testimony is that you were not

22 surprised that these events arose regarding the CHW

23 contract?

24     A.   No.  To clarify, I was frustrated that we have

25 a situation where we clearly could not administer this
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 1 contract across and make sure that the doctors are

 2 correctly administered in both of the systems.  And

 3 based upon my experience with the Company, I am not

 4 surprised that when we negotiate a complex deal that we

 5 end up with something like this.

 6     Q.   Whose fault was it that this situation arose?

 7 I don't know if it was a person.  Was is the

 8 negotiators, the data processing folks, or was it

 9 nobody, or was it both?

10          MR. KENT:  Calls for speculation.

11          THE COURT:  Overruled.

12          THE WITNESS:  I don't know.  It has been five

13 years.

14 BY MR. STRUMWASSER:

15     Q.   I am not asking you to name names here.  From

16 what you see here and what you recall of these events,

17 you can't recall whose fault it was organizationally,

18 whether these events presented a problem with the

19 contract negotiators, the data processing folks,

20 somebody else, or nobody?

21     A.   I don't know that I can assign fault to any one

22 person or any one function in particular.  It was clear

23 that this was a negotiation.  It resulted in an unusual

24 outcome that both parties agreed to.  I wasn't

25 personally involved, so it would be very hard for me
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 1 without having been personally involved to be able to

 2 say it is one function's fault or another function's

 3 fault or multiple functions' fault.

 4     Q.   So, Ms. McFann, in general, throughout the

 5 course of your testimony, we have been talking about

 6 cotract loading issues beginning in 2006.  And there

 7 were delays in contract loading; correct?

 8          MR. KENT:  Objection.  Overbroad; vague.

 9          THE COURT:  Did you understand the question?

10          THE WITNESS:  No, I don't understand the

11 question.

12 BY MR. STRUMWASSER:

13     Q.   Were there delays in contract loads in 2006?

14     A.   I believe during the course of my testimony we

15 have looked at some specific examples.

16     Q.   So you agree there were some cases in which

17 contract loading was delayed; correct?

18          MR. KENT:  Asked and answered.

19          THE COURT:  Overruled.

20          THE WITNESS:  In the specific examples we have

21 looked at, yes.

22 BY MR. STRUMWASSER:

23     Q.   And there were other instances in which there

24 were incorrect fee schedules loaded; correct?

25     A.   I believe we have looked at some specific
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 1 examples.

 2     Q.   And there were problems with the EPDE feed;

 3 correct?

 4     A.   I believe that we have looked at some very

 5 specific examples, yes.

 6     Q.   So that is a yes, there were some problems;

 7 yes?

 8     A.   I said I believe there were some specific

 9 examples, yes.

10     Q.   There were some problems arising out of the

11 failure to maintain the crosswalk; right?

12     A.   Yes, we looked at some specific examples.

13     Q.   And there were problems with Emptoris; right?

14     A.   Yes, we looked at some specific examples.

15     Q.   And there were problems with incorrect data in

16 NDB being fed into RIMS and corrupting the RIMS data?

17     A.   We looked at some specific examples, yes.

18     Q.   And there were problems with having bad

19 demographic data coming from CTN and causing problems

20 for the United and PacifiCare databases?

21     A.   Yes, I think we looked at some specific

22 examples.

23     Q.   And in some cases this led to PHLIC claims

24 being paid incorrectly in the first instance; correct?

25     A.   Yes.
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 1     Q.   And that in turn led to the need to rework

 2 incorrectly paid claims; correct?

 3     A.   Correct.

 4          MR. STRUMWASSER:  849.

 5          THE COURT:  Yes.  849 is an email with a top

 6 date of July 27th, 2007.

 7          (Exhibit 849 marked for Identification.)

 8          THE WITNESS:  I'm ready.

 9 BY MR. STRUMWASSER:

10     Q.   Do you recognize this email chain?

11     A.   Yes.

12     Q.   The first page, on the bottom, there is an

13 email from Cynthia Voss who writes, As requested -- not

14 quite the bottom, but two-thirds of the way down --  we

15 identified contract loading issues for FFS business in

16 both NDB and RIMs and created a draft process -- in

17 quotes -- for resolving these issues.  Do you see that?

18     A.   I do.

19     Q.   The attachment starting on 9499 is that draft

20 process; correct?

21     A.   That's correct.

22     Q.   In the left column we have -- on 9499 we have

23 contract load issues.  These were the issues that you

24 were experiencing with contract loading at this point;

25 right?
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 1     A.   That's what the column header is called, and it

 2 identifies here an example of, you see something in this

 3 system, but it is not consistent with what your

 4 expectation is, so the author has labeled it contracts

 5 load issues.

 6     Q.   The first entry, NDB, colon, other entities

 7 under PHS paper contract where TIN slash contracted

 8 providers have multiple MPINs, but contract was not

 9 loaded to all MPINs effective 6/23/06 into NDB.

10          Do you see that?

11     A.   I do.

12     Q.   Could you when us understand what the

13 phenomenon is that is being discussed here?

14     A.   I believe what this would be would be an

15 example of -- an example might be a provider who was on

16 legacy PacifiCare contract.  And prior to 6/23 -- that

17 provider had many sub-providers and potentially multiple

18 locations, which would give rise to multiple medical

19 provider I.D. numbers or MPINs.

20          And the phenomenon that was noted here is there

21 were multiple MPINs in NDB, contract was properly loaded

22 to some but not all of those affiliated providers and/or

23 affiliated locations.

24     Q.   So this is a provider who started the process

25 in RIMS; correct?
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 1     A.   Yes.

 2     Q.   With no known problems to his or her or its

 3 data in RIMS; correct?

 4     A.   I don't know for certain, but it wouldn't have

 5 had an issue with data in RIMS.  I can say it started

 6 off -- a provider started off in RIMS, that's a correct

 7 statement.

 8     Q.   Before you started dealing with these

 9 coordination of databases issues, did anybody say let's

10 stop and before we start mixing data, let's do a check

11 and make sure that the data in RIMS is okay and the data

12 in NDB is okay?

13     A.   I don't recall if anyone I worked with made

14 statements like that.  I do recall, as I testified the

15 last time that I was on the stand, that there was

16 concern afterwards about why did we use the United data

17 as the basis, as I testified.

18     Q.   And just to clarify your answer, when you say

19 you don't recall anybody you worked with saying it, you

20 also don't recall hearing it from anybody else, right?

21 You don't recall anybody ever saying before the data

22 started getting mixed together, let's stop and validate

23 the data separately in each of the databases?

24     A.   Could you ask the question again.

25     Q.   I asked you whether you recall anybody ever



12767

 1 saying, before we start mixing these data together,

 2 let's stop and validate and make sure that the data are

 3 right in each of the two databases separately.

 4          And I understand your answer to have been you

 5 don't recall anybody you worked with saying that.

 6 Right?

 7     A.   Correct.

 8     Q.   I am just trying to make sure we aren't losing

 9 anybody you work with.  Regardless of whom they work,

10 with or against, you don't recall anybody at United or

11 PacifiCare making such a suggestion, let's validate the

12 two databases separately?

13     A.   I am unaware if anyone did.  It is possible

14 that someone did.  I am just not personally aware.

15     Q.   Now, this example you gave us to illustrate

16 what this first bullet meant, a provider with multiple

17 TINs and multiple MPINs, did you have a specific

18 provider in mind?

19     A.   I did not.

20     Q.   Would it be fair to say that there would have

21 been a number of providers to whom this bullet might

22 apply?

23     A.   It is possible.  The reason I say that is

24 because Ms. Voss had included that as a category of if

25 you see this situation, here is the way to solve it.
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 1     Q.   Let's turn to 9500, please.  We have the top

 2 two bullets.  The first one concerns data that came to

 3 NDB from a CTN Bridge amendment; right?

 4     A.   I have to admit that I am unclear as to what

 5 that first bullet is and how it would look in the

 6 system, except for the fact that we are aware that there

 7 were instances where we needed to negotiate a Bridge

 8 amendment with a small number of providers whose legacy

 9 PacifiCare contract had some sort of impediment to

10 access by United.  So we negotiated a Bridge amendment.

11 And sometimes that resulted in a different fee schedule

12 for the United members as opposed to the PacifiCare

13 members.

14     Q.   And then the second one, "Incorrect fee

15 schedule was extracted and uploaded when UHC began

16 accessing PCC contract rate."  Do you see that?

17     A.   Yes.

18     Q.   Tell me if I have got this right.  PacifiCare

19 provider on 6/23/06.  You are going to start paying

20 United -- will start paying those providers using the

21 PacifiCare rate; correct?

22     A.   Correct.

23     Q.   And so what this bullet says is that the

24 information was incorrectly -- the fee schedule was

25 incorrectly extracted for uploading into NDB; right?
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 1          Correct?

 2     A.   Yes.

 3     Q.   Then there are two bullets at the top.  The

 4 first bullet, "RIMS:  Correct suffix was termed.  New

 5 suffix created, but no contract loaded."

 6          Do you recall what that was?

 7     A.   I recall that EPDE in its nightly updates would

 8 update provider records and providers as determined by a

 9 provider suffix in the RIMS system.  And I recall that

10 as part of that update process, sometimes the suffix got

11 termed and a new one was created.  But I don't recall an

12 issue or what the issue might have been about a contract

13 not being loaded.

14     Q.   What is a suffix in this context?

15     A.   To my recollection RIMS did not operate off of

16 MPINs.  It operated off of -- it identified a provider

17 based on tax identification number plus like a two

18 character suffix.

19          So that was the RIMS' context of knowing -- of

20 being able to identify individual, unique, physicians or

21 other providers.

22          But I don't recall if MPINs equals TIN plus

23 suffix.  If you have got 50,000 in NDB, if you have

24 really got 50,000 TINs suffix in RIMS, just because of

25 the logic of the way the two different systems work.
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 1     Q.   As a general proposition, the provider suffix

 2 is a suffix to a TIN; correct?

 3     A.   Correct.

 4     Q.   And it is a term that is applicable to RIMS not

 5 to NDB; is that right?

 6     A.   Correct.

 7     Q.   And the second bullet, "New suffix created

 8 appropriately, but no contract loaded."  What do you

 9 know about that and how do we distinguish that from the

10 bullet above it?

11     A.   I'm not sure how the two would be distinguished

12 from each other.

13     Q.   If there is a suffix and it is a correct

14 suffix, but there is no contract load, is the provider

15 going to be paid non-par?

16     A.   I believe so.

17     Q.   On 9501 at the bottom, billing suffix has a

18 consolidated field pointing to a non-par/term suffix.

19          So my first question is, the billing suffix is

20 the same as the provider suffix?

21     A.   I don't know if I can answer that question yes

22 or no, but let me try to explain.  To my recollection

23 RIMS had suffixes for providers and office locations,

24 but also varied that a different -- that a different

25 suffix be used for the provider's billing office.  So it
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 1 would be one of many potential -- so a provider might

 2 have many potential TIN suffix combinations.

 3     Q.   So the billing suffix is also something that is

 4 a suffix to a TIN?

 5     A.   Yes.

 6     Q.   So is a billing suffix a type of provider

 7 suffix or is that something entirely separate?

 8     A.   I think I am not a technical expert on RIMS,

 9 but I would consider it my lay person's mind it is

10 another type of suffix for a provider.

11     Q.   And the reference here to a consolidated field,

12 am I correct that means the TIN plus the suffix being

13 the consolidated field?

14     A.   I don't know what the consolidated field is.

15     Q.   Whatever it is, it appears here that this

16 thing, this consolidated field for a par provider, was

17 pointing to a non-par/termed provider; is that right?

18     A.   Yes.

19          MR. STRUMWASSER:  Exhibit 850, Your Honor.

20          THE COURT:  It is an email dated January 14,

21 2007.

22          (Exhibit 850 marked for Identification.)

23          THE WITNESS:  I'm ready.

24 BY MR. STRUMWASSER:

25     Q.   Do you recognize this email chain?
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 1     A.   I do.

 2     Q.   In the middle of the first page 8065 we have an

 3 email from Mr. Feng to you saying that he is attaching a

 4 quick PHS claims project summary that he pulled

 5 together.  Do you see that?

 6     A.   Yes.

 7     Q.   And it appears that the attachment starts on

 8 8068.  Is that right?

 9     A.   Yes.

10     Q.   Am I correct that this is the document that Mr.

11 Feng had created for him?

12     A.   I believe that's correct.

13     Q.   Do you know over what period of claims this

14 table pertains to?

15     A.   I don't know.

16     Q.   In rows four and five, "Rework in Pipelines,"

17 do you see that?

18     A.   Yes.

19     Q.   Do you understand this to be a list of projects

20 or an enumeration of projects that were pending when

21 this document was made?

22     A.   Yes.

23     Q.   Rework projects issued have said; right?

24     A.   Yes.

25     Q.   And below that and under the rework categories
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 1 and under California it says retroloads (In RIMS, not in

 2 NDB, late submission, PTI cleanup.

 3          Let's work backwards.  What is PTI cleanup; do

 4 you know?

 5     A.   PTI stands for pay to indicator.  I think I may

 6 have testified to this in March, but the pay to logic in

 7 UNET is different than what is in RIMS.  In RIMS we have

 8 a series of pay to indicators or PTI codes that we --

 9 one of which we would attach to every single provider or

10 MPINs indicating do we pay to the provider do we pay to

11 the group and there is some version of that, I

12 understand, in RIMS.  There was a cleanup of PTIs for at

13 least California at some point in time to make sure that

14 we were paying claims in accordance with the right logic

15 in the system.  And I think that was primarily UNET.

16 BY MR. STRUMWASSER:

17     Q.   So there was -- let me ask you this way, what

18 is it that occasioned the need for a cleanup of PTI?

19     A.   I believe it was related to the fact that the

20 PTI logic in RIMS was different than UNET.  And I

21 believe it was related to when we pulled over the

22 records from RIMS into NDB for preparing the network to

23 cutover on 6/23/06.  As I recall, one of our lessons

24 learned down the road was that we should have done a

25 really good scrub of PTI setup before we did that.  So
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 1 what would have occasioned that might be -- and this

 2 would impact a hospital based provider, for example.  So

 3 I apologize, this is lengthy, but PTI has -- there is a

 4 whole world associated with PTI.  It is very complex.

 5 Bottom line, if a PTI indicates for a hospital based

 6 physician is set not to pay in accordance with the group

 7 contract but to pay in accordance with the physician

 8 underneath and if that physician because hospital based

 9 providers come and go from groups all the time it, that

10 physician hasn't been linked to the contract, it might

11 inadvertently pay non-par, even though the hospital

12 based provider group is indeed par.

13          So a cleanup would mean let's go check all the

14 hospital based providers, all the hospital based

15 anesthesiologists, make sure they are set to the PTI to

16 pay to the group line.

17     Q.   So this starts with RIMS data being moved to

18 NDB; right?

19     A.   That was my understanding at the time.

20     Q.   Then did the NDB data for RIMS providers get

21 federal back down into RIMS and opened?

22     A.   Yes.

23     Q.   So there was a potential until the cleanup took

24 place that the RIMS data would be incorrectly altered by

25 that feed; correct?
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 1          MR. KENT:  Objection.  Misstates the prior

 2 testimony.  She said there wasn't any impact on RIMS.

 3          MR. STRUMWASSER:  Actually, she didn't say

 4 that.

 5          THE COURT:  All right.  I'll allow it.

 6          THE WITNESS:  With regard to PTI, I don't

 7 believe it would have negatively impacted the RIMS data

 8 because it would just be pushing back into RIMS the same

 9 pay indicator we got from RIMS unless we corrected

10 everything in NDB.

11 BY MR. STRUMWASSER:

12     Q.   Or unless the feed to NDB altered that data

13 somehow; correct?

14          MR. KENT:  Calls for speculation.

15          THE COURT:  If you know.

16          THE WITNESS:  I don't know.

17 BY MR. STRUMWASSER:

18     Q.   So we have this line, row seven for retroloads

19 in RIMS, not in NDB, late submission, PTI cleanup.  Are

20 those four different conditions or are they four

21 conditions of a single phenomenon?

22     A.   I think that is actually three conditions of a

23 single phenomenon.  The concept in RIMS not in NDB is

24 one condition; meaning it was in RIMS, but did not get

25 pulled over into NDB.
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 1          The second condition, late submission.  Third

 2 condition, PTI cleanup.

 3     Q.   Employee ECAM updates.  What is ECAM?

 4     A.   ECAM, as we called it, was a family of

 5 nonstandard PacifiCare fee schedules that some of the

 6 legacy PacifiCare providers were attached to.

 7     Q.   So these would have been fee schedules in RIMS;

 8 correct?

 9     A.   As well as in NDB.

10     Q.   By virtue of being imported from RIMS; right?

11     A.   Correct.

12     Q.   And there was a rework project for un-updated

13 ECAM fee schedules, is that the point here?

14     A.   I believe that is correct.  Provided

15 information to the Department during the Summer of '07,

16 during the course of the audit about the ECAM fee

17 schedule update and its maintenance.

18     Q.   Row nine, U-P is United platform?

19     A.   Actually UP/UE is another family of PacifiCare

20 nonstandard physician fee schedules.  To be honest, I

21 have no idea why it was called U-P or U-E.  I have no

22 idea what those stand for.

23     Q.   Row ten, "Others (B&T, Sharp Rees, EPO clean

24 up)".  First of all, are those three different things or

25 one thing?
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 1     A.   I believe that is a catch-all bucket full of

 2 three different items.

 3     Q.   Brown & Toland.

 4     A.   Yes.

 5     Q.   Sharp rose is another Medical Group?

 6     A.   Yes.  Sharp rose, Stealy, S-T-E-A-L-Y, in San

 7 Diego.

 8     Q.   And EPO cleanup?

 9     A.   Yes, that is another category underneath.

10     Q.   What is EPO?

11     A.   I believe it stands for exclusive providers

12 organization.  It is a type of network product that

13 PacifiCare had for a small number of PPO employer

14 groups.

15     Q.   And we see in column F that the reworked

16 category in row seven for retroloads in RIMS, et cetera,

17 required 38,000 claims to be reworked.  Is that right?

18          MR. KENT:  Objection.  Document speaks for

19 itself.

20          THE COURT:  Overruled.

21          MR. KENT:  It says estimated.

22          THE COURT:  All right.

23 BY MR. STRUMWASSER:

24     Q.   Row seven, column F, am I correct that is an

25 estimated -- thank you Mr. Kent -- 38,000 claims that
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 1 was affected by the "Retro-loads (in RIMS, not in NDB,

 2 late submission, PTI clean up)"?

 3     A.   Yes, that appears to be an estimate based upon

 4 the assumptions that are in column H.

 5     Q.   Those are RIMS claims; right?

 6     A.   Yes, that's the scope of that estimate.

 7     Q.   And in row nine of column F we have 23,619

 8 claims that were estimated to require rework because of

 9 the ECAM fee schedule updates?

10     A.   I believe that is row eight, and that is the

11 estimate noted there.  I believe that is not consistent

12 with the final number as I reported to the Department

13 later on in the summer.

14     Q.   What was the final number?

15     A.   I don't recall off the top of my head, but it

16 is in one of the audit referrals.  I believe it was

17 provided to the Department in August or September.

18     Q.   So it is one of the referrals from and then

19 back to the market conduct examiners?

20     A.   That's correct.

21     Q.   Then we don't have any estimate for nine and

22 ten.  Right?

23     A.   That is correct.

24     Q.   Do you know roughly how many claims were

25 implicated by the conditions in nine or ten?
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 1     A.   I do not know the answer on number ten.

 2          With regard to number nine, I do recall that we

 3 had a fee schedule correction that resulted in an

 4 overpayment on RIMS.

 5          I don't know if this was the one, but again to

 6 the extent this had any -- to the extent there was

 7 maintenance done on a fee schedule or correction or any

 8 claims impact, it was provided to the Department in the

 9 August/September referral I just referenced.

10     Q.   Then there appears to be another table below

11 that, under projects, below row 18.  And there is listed

12 the "UC Roster Clean up (95% complete)".  Do you see

13 that?

14     A.   Yes.

15     Q.   Do you know to what that refers?

16     A.   Well, as you are aware, we have had a number of

17 challenges that we worked through in terms of updating

18 UC's provider rosters, getting the roster -- correctly

19 updating it.  I don't know at what stage in that process

20 this cleanup project is referring to.

21     Q.   Do you know which UCs this refers to?

22     A.   I don't know.  I'm sorry.

23     Q.   Do you have any further information beyond the

24 6,000 claim estimate for RIMS?

25     A.   Well, looking at the RIMS box it is
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 1 specifically referring to the UP/UE fee schedule on the

 2 right-hand side and it seems to be separate and

 3 different from the UC roster clean up on the left side.

 4     Q.   So is it your understanding that the roster

 5 cleanup did not have any implications for UC claims on

 6 RIMS?

 7     A.   I don't know one way or the other.  I'm just

 8 trying to interpret what Andrew had prepared here.

 9     Q.   Ms. McFann, you previously testified that in

10 some instances the Company attempted to negotiate lump

11 sum settlement of incorrectly paid claims rather than

12 rework each individual claim.  Do you recall that?

13     A.   Yes, I do.

14     Q.   Do you recall proposing a lump sum settlement

15 to Bay Medical Group?

16     A.   I do recall some interactions with them to

17 resolve an issue they had brought to my attention.

18          MR. STRUMWASSER:  851, Your Honor.

19          THE COURT:  851 is entitled, "Provider Contract

20 Repository System/FileNet Face Sheet".

21          (Exhibit 851 marked for Identification.)

22          MR. STRUMWASSER:  And the effective date is

23 August 9, 2007.

24          THE WITNESS:  The provider's tax identification

25 number appears on the front.
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 1          THE COURT:  Yeah.  I think that it needs to be

 2 redacted.

 3          MR. STRUMWASSER:  Sharpie time?

 4          THE COURT:  Sharpie time.

 5          MR. KENT:  I note that there is a settlement

 6 agreement included in this exhibit.

 7          THE COURT:  Settlement agreements are

 8 confidential unless they are used to prove liability.

 9          MR. KENT:  That seems to be exactly what

10 Counsel is doing.

11          MR. STRUMWASSER:  That is not what we are

12 doing.

13          THE COURT:  So is that an objection?

14          MR. KENT:  It is an objection on relevance.

15          THE COURT:  We need an offer of proof.

16          MR. STRUMWASSER:  I am not moving the document

17 in right now, so I don't want to affect the examination.

18 If there are questions that Mr. Kent thinks are an

19 attempt to prove liability, I think that is the

20 appropriate time to make it.

21          THE COURT:  But I don't want this in here if it

22 is not relevant and if you are not going to ask

23 questions about it.  So I can reserve that for a few

24 minutes.

25          Go ahead.
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 1          THE WITNESS:  I'm ready.

 2 BY MR. STRUMWASSER:

 3     Q.   Do you recognize this document?

 4     A.   I do.

 5     Q.   Starting on the last page of 1194, we have a

 6 May 30, 2011, from you to David Hayne and Bay Medical

 7 Management.  Right?

 8     A.   That is correct.

 9     Q.   And it appears that United incorrectly paid

10 some PacifiCare PPO claims for Bay Imaging Consultants;

11 right?

12     A.   That's correct.

13     Q.   And in lieu of reprocessing to those claims,

14 you are making a lump sum settlement offer; correct?

15          MR. KENT:  Objection; relevance.

16          THE COURT:  What's the relevancy?

17          MR. STRUMWASSER:  First of all, a refusal to

18 adjudicate a claim and instead insist on a lump sum

19 settlement is in itself a violation of the Fair Claims

20 Settlement Regulations.

21          In addition there were some claims here by

22 PacifiCare witnesses that they didn't do that -- which

23 they refute, and there are reasons to believe that they

24 didn't do that because they couldn't.

25          The point is we are not attempting to
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 1 adjudicate.  We are not offering this with respect to

 2 the liability with respect to any of the underlying

 3 claims.  That's not what we are about here.  We are

 4 about how they processed claims and how they resolved

 5 the dispute.

 6          THE COURT:  No.  I'm not going to allow it.

 7          MR. STRUMWASSER:  I have an offer of proof

 8 then.

 9          We offer to prove through the testimony of this

10 witness and this exhibit that PacifiCare refused to

11 adjudicate the claims and that it insisted as a

12 condition of settling the claims, the historic claims,

13 that the providers agree to a new contract for future

14 services; that the providers objected to making the

15 settlement of prior claims contingent on agreement to

16 future contracts; that the providers objected to that

17 contingency; that the providers objected to the fact

18 that these claims were being resolved more than two

19 years after the date of service.

20          And that PacifiCare's failure to adjudicate the

21 claims more promptly -- and ultimately never to

22 adjudicate them -- exposed PacifiCare members to

23 retroactive adjustments to which the providers objected.

24          THE COURT:  Well, you can't prove it through

25 this document, so I am going to mark this and place it
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 1 in an envelope.

 2          MR. STRUMWASSER:  I can certainly prove that

 3 they objected and things like that.

 4          THE COURT:  Not through this document.  That's

 5 the point.  You are going to have to do it through

 6 something else.  You just made the point that you can do

 7 it through this document, and this document contains

 8 settlement discussions and can't be used to prove

 9 liability.

10          MR. STRUMWASSER:  There was an offer to settle

11 for $270,000.  We are not asking anybody to draw any

12 inference about the $270,000 or the veracity or accuracy

13 of the past claims.  This is about linking the past

14 claims to a new contract which we claim is a violation

15 of the Fair Claims Settlement Regulations and the Unfair

16 Practices Act.

17          We are not trying to use this settlement

18 document to prove liability for the claims that were

19 settled.  We are trying to prove liability for actions

20 that were taken leveraging the settlement.

21          MR. KENT:  I don't understand the difference.

22 They are trying to prove our liability based on a

23 settlement document.

24          THE COURT:  I believe those are settlement

25 documents that are not admissible pursuant to the
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 1 evidence code.

 2          That's my ruling.

 3          MR. STRUMWASSER:  I show the witness a copy of

 4 5341.  My question pertains to the 15th page, 7868.

 5          THE WITNESS:  I am ready.

 6 BY MR. STRUMWASSER:

 7     Q.   Do you recall testifying, Ms. McFann, that the

 8 dollar impact to PHLIC from the CTN transition was

 9 $250,000 from the three issues on this page?

10     A.   Yes, I do.

11     Q.   It is true, is it not, that there was at least

12 one provider that was paid $250,000 for one problem by

13 itself?

14     A.   I am not aware of a provider that was paid more

15 than $250,000.

16     Q.   Isn't it true, Ms. McFann, that Bay Medical

17 Management was paid more than $250,000 itself?

18          MR. KENT:  Objection; irrelevant.

19          THE COURT:  I'll allow it.

20          THE WITNESS:  Bay Imaging was paid a settlement

21 that was not related to CTN transition.  So that is

22 separate and distinct from that which I testified to the

23 last time I was here.

24          MR. STRUMWASSER:  Your Honor, I am skeptical

25 about that answer, but I don't know how much you want to
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 1 let me get into it.

 2          THE COURT:  I don't think you should get into

 3 any more.  She said it is not related.

 4          MR. STRUMWASSER:  I will take that at face

 5 value.

 6          THE COURT:  Yep.

 7          MR. KENT:  For the record, the last time Mr.

 8 Strumwasser accused Ms. McFann of bending the truth when

 9 she was here last, he was shown to be 100 percent

10 incorrect.  Still waiting for that apology.

11          THE COURT:  I really am not interested in

12 getting into this.

13 BY MR. STRUMWASSER:

14     Q.   So, Ms. McFann, with respect to the three

15 categories on 7876.

16          THE COURT:  I don't see 7876.

17 BY MR. STRUMWASSER:

18     Q.   7868.  If a fee schedule error caused the

19 demographics or fee schedules to be incorrect leading to

20 incorrectly paid claims and you never re-adjudicated the

21 claim but rather resolved the claims on a lump sum

22 basis, would the amounts that were so resolved be

23 reflected in the $250,000 number to which you testified?

24     A.   I don't know.  I would have to go back and pull

25 up the data to look at every single one.
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 1     Q.   Where did you get the $250,000 number?

 2     A.   That was a number we reported to the CDI in

 3 2007 during the March meeting with the L.A. office and

 4 during the March meeting as well with Andrea Rosen.

 5     Q.   If it turned out that as a result of the three

 6 conditions on this page, PacifiCare underpaid claims by

 7 let's say $10,250,000, and overpaid claims by $10

 8 million using the method by which you calculated the

 9 $250,000, would that be a $250,000 effect from those

10 errors?

11     A.   I believe I testified in August that

12 overpayments were not part of this $250,000 number.

13     Q.   So overpayments would be in addition to

14 whatever errors there were that resulted in

15 underpayment.  Is that correct?

16     A.   Yes, that's correct.  And in at least one case

17 that I can recall, we did not collect the overpayments,

18 we let the physicians keep them.

19          MR. STRUMWASSER:  This would be a good time,

20 your Honor.

21          (Luncheon recess.)

22

23

24

25
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 1 Monday, October 25,  2010            1:32 o'clock p.m.

 2                         ---o0o---

 3                     AFTERNOON SESSION

 4          THE COURT:  All right.  Go back on the record.

 5 Good afternoon.

 6                       ELENA McFANN,

 7          called as a witness by the Department,

 8          having been previously duly sworn, was

 9          examined and testified further as

10          hereinafter set forth:

11      DIRECT EXAMINATION BY MR. STRUMWASSER (Resumed)

12      MR. STRUMWASSER:  Q.  Good afternoon, Ms. McFann.

13      A.  Good afternoon.

14      THE COURT:  You know what?  I forgot something.

15          (Brief recess)

16      THE COURT:  Go ahead.

17      MR. STRUMWASSER:  Thanks, your Honor.

18      Q.  Ms. McFann, do you feel that the network

19 management staff for PacifiCare's California business

20 was adequately staffed in 2006 and 2007?

21      A.  Yes, I do.

22      MR. KENT:  Objection, vague.

23      THE COURT:  I'll let it stand.

24      THE WITNESS:  Okay.

25      MR. STRUMWASSER:  Q.  Do you feel that the network
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 1 management staff for PacifiCare's California business

 2 was adequately trained in 2006 and '7?

 3      MR. KENT:  Vague.  Trained for what purpose?

 4      THE COURT:  Sustained.

 5      MR. STRUMWASSER:  Q.  Adequately trained for tasks

 6 that the network management staff was given with

 7 respect to the California business.

 8      MR. KENT:  Still vague.  Objection.

 9      THE COURT:  Do you understand the question?

10      THE WITNESS:  I don't.

11      THE COURT:  Okay.

12      MR. STRUMWASSER:  Q.  What were the nature of the

13 duties of the network management staff in '6 and '7

14 with regard to California business?

15      A.  I'm sorry.  You're referencing 2006 and 2007?

16      Q.  Yes.

17      A.  So the network management staff in 2006 and

18 2007 were accountable for managing the existing network

19 in California for the variety of products which we

20 serve as well as support the CTN transition -- which,

21 as you're aware, we augmented that staff with many

22 others from across the United States to assist on --

23 so, essentially, negotiate and manage their

24 relationships with the providers for all of our

25 products.
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 1      Q.  Initially, California integration activities

 2 for network management staff utilized temporary

 3 employees, right?

 4      A.  We utilized some temporary employees for

 5 specific activities, but the overall activity was

 6 predominantly UHN permanent employees.

 7      Q.  Do you recall problems using temp staff for

 8 the California integration?

 9      A.  I don't recall specific examples as problems.

10      MR. STRUMWASSER:  582, your Honor?

11      THE COURT:  582 is an e-mail with a top date June

12 5th, 2006.

13      MS. ROSEN:  852?

14      THE COURT:  852.

15          (Department's Exhibit 852, PAC0795212

16           marked for identification)

17      THE WITNESS:  I'm ready.

18      MR. STRUMWASSER:  Q.  Do you recall this e-mail

19 sequence?

20      A.  Yes, I do.

21      Q.  The bottom of the first page, Page 5212, and

22 continuing on to the top of the next, we have an e-mail

23 from Jane Hill to you, right?

24      A.  Yes, that's correct.

25      Q.  What was Ms. Hill's position at this time?



12796

 1      A.  Ms. Hill was managing our centralized contract

 2 entry team, which we created to enter contracts, the

 3 CTN transition contracts that we negotiated with the

 4 gap providers, entering those into Emptoris to

 5 ultimately get them loaded into our claim systems.

 6      Q.  She was part of network management?

 7      A.  She was an employee of UnitedHealth Networks.

 8 I don't recall if she was in our network management

 9 function or if she was in one of our other functions in

10 UHN.

11      Q.  And did she report directly or indirectly to

12 you?

13      A.  No, she did not.

14      Q.  Whom did she report to?

15      A.  She might have reported to Cheryl Popeck at

16 the time, but I'm not entirely sure.  She worked very

17 closely with Cheryl though.

18      Q.  We need the spelling.

19      A.  C-H-E-R-Y-L.  The last name is spelled P, like

20 "Peter," O-P, like "Peter," E-C-K.

21      Q.  So on June 1st of '06, she's writing to you on

22 the bottom of the first page here, top of the second

23 page, that "We have four temps working in" -- "working

24 CA," which I take it means working on California; is

25 that right?
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 1      A.  That's correct.

 2      Q.  So they were working on California integration

 3 issues; is that right?

 4      A.  These four temps were part of a larger team of

 5 individuals who were entering our CTN gap contracts

 6 into Emptoris.

 7      Q.  Which may, at that time, have been called

 8 DiCarta?

 9      A.  That's correct.

10      Q.  These folks needed to be trained in -- is it

11 Edina, Minnesota, E-D-I-N-A?

12      A.  Edina, Minnesota.

13      Q.  Edina, Minnesota, is that right, that they

14 needed to be trained there?

15      A.  She's indicating that the next training date

16 for diCarta was scheduled in Edina in July.

17      Q.  She's indicated that because these people

18 needed to be trained in Edina in order to perform the

19 tasks, right?

20      A.  Yes, that's correct.

21      Q.  Ms. Hill learned that day that one of her

22 temps was leaving for a different job within the

23 company, right, or within the United organization?

24      A.  Yes, that's correct.

25      Q.  She says she can hire four more temps, but
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 1 she's suggesting that United hire full-time employees

 2 instead of using more temps; is that right?

 3      A.  Yes, that's correct.

 4      Q.  She knows that the next available DiCarta

 5 training in Edina is July 12 with a stop date for the

 6 temp project of July [sic] 18th, right?

 7      A.  That's correct.

 8      Q.  And the phrase "stop date" refers to what?

 9      A.  I believe at the time we had originally

10 contemplated that we would transition contract entry

11 back to the network team in California, just like we

12 did at the time for the rest of the country, however,

13 ultimately, we didn't.

14      Q.  Ms. Hill says, "The temp solution is doable,

15 but we will be back in the same position in July (what

16 to do with CA)."  Do you see that?

17      A.  Yes.

18      Q.  So in other words, she's saying that the temp

19 solution would just be a temporary solution and that

20 you'd need to take further action in July, right?

21      A.  Yes.

22      Q.  She also notes the significant costs of

23 training temps only to lose them to sister segments.

24 That's a reference in this case to the Golden Valley

25 thing?
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 1      A.  Not really.  The reference to "sister

 2 segments" is any of our UnitedHealth Group businesses.

 3 And she is expressing concern that a temporary employee

 4 has the opportunity, of course, to secure full-time

 5 employment, whether it be elsewhere in our organization

 6 or even in another organization.

 7      Q.  So she's suggesting hiring five new FTEs in

 8 Tampa to work on California transition issues, right?

 9      A.  That's correct.

10      Q.  And she's saying also to support Nevada,

11 right?

12      A.  Yes.

13      Q.  Ms. Hill says that they should do this hiring

14 of FTEs, quote, "just once to ensure no disruption in

15 CA or Pacific priorities."  Do you see that?

16      A.  Yes.

17      Q.  Do you know what priorities she's concerned

18 about disrupting?

19      A.  I don't recall what priorities she would be

20 referring to here.

21      Q.  But she says she is concerned with the

22 resource realities.  Do you see that?

23      A.  I think she says, "I understand the resource

24 realities."

25      Q.  "...but I propose we hire five FTEs," right?
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 1      A.  Yes.

 2      Q.  And did you understand her to be saying that

 3 her proposal ran contrary to resource constraints that

 4 had been imposed?

 5      A.  No, I did not understand that.

 6      Q.  Middle of the first page, the 6/1/06 e-mail

 7 from you to Jane Hill and Ed Novinski, you tell "E,"

 8 that's Mr. Novinski, right?

 9      A.  Yes.

10      Q.  That attrition in temp staff supporting CA is

11 a real problem.  Do you see where you say that?

12      A.  Yes.

13      Q.  And you suggest moving away from reliance on

14 temp staff and instead increasing the staff in Tampa,

15 right?

16      A.  Yes.

17      Q.  So you're essentially endorsing Ms. Hill's

18 suggestion, right?

19      A.  Yes.

20      Q.  And you note that, "as CTN gap support work

21 load" -- I'm sorry.  "As CTN gap support work load

22 ramps down, other markets will be paying into the Tampa

23 model and will be able to use the FTEs."  Do you see

24 that?

25      A.  Yes.
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 1      Q.  So your point here was that, even though the

 2 CTN thing is, at least in its then-current form, a

 3 somewhat temporary work load, as that ramps down, other

 4 work in the organization will ramp up to use up the

 5 FTEs, right?

 6      A.  Yes, and other markets might choose to avail

 7 itself of the centralized model we were building.  So

 8 as their work load increased, they would give FTEs as

 9 well to them.

10      Q.  And you make that point here.  You say, as an

11 example of such work, you say, "All PHS states will

12 need to recontract the network to migrate to UHC paper

13 in order to support the 4/1/07 go-live on UNET."  Do

14 you see that?

15      A.  Yes.

16      Q.  So as of the date of this e-mail, you were

17 trying to move providers from PLHIC paper to UHC paper

18 in all PLHIC states?

19      A.  No.  As of this date on this e-mail, that

20 activity, the concept of recontracting, had not

21 commenced at all.

22      Q.  In California or elsewhere?

23      A.  I don't believe it had commenced in any PLHIC

24 state.

25      Q.  Is it your testimony then that, on June 1 of
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 1 '06, you were not engaged in recontracting PacifiCare

 2 providers onto United paper?

 3      A.  As it relates to California specifically, we

 4 had not engaged in the activity of migrating PacifiCare

 5 physicians off of their PacifiCare contracts to

 6 UnitedHealthcare contracts.

 7      Q.  Now, in 852, you say that you wanted to do so,

 8 you wanted to do that migration before 4/1/07; is that

 9 right?

10      A.  That's what I've written.

11      Q.  Well, is it true?

12      A.  I don't recall the importance of the 4/1/07

13 date because, even in hindsight, I don't know that

14 anything went live on UNET on 4/1/07.

15      Q.  I understand that may very well be the case.

16 But was it your expectation in June of '06 that it

17 would go live by 4/1/07?

18      MR. KENT:  Objection, no foundation.

19      THE COURT:  She wrote it.  If she knows.

20      THE WITNESS:  I don't recall what I'm referencing

21 here as being a 4/1/07 go-live on UNET.

22      MR. STRUMWASSER:  Q.  So you have no recollection

23 one way or the other as to whether, in June of '06, you

24 felt there was a deadline to move all PacifiCare

25 providers on to United paper by 4/1/07?
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 1      A.  I don't recall that there was any deadline to

 2 move those providers to UnitedHealthcare paper by

 3 4/1/07.  I don't know that the two activities -- that

 4 recontracting and 4/1/07 go-live are related.

 5      Q.  Well, setting aside go-live, is it your

 6 testimony you don't recall there being any deadline to

 7 have all of the recontracting onto United paper done by

 8 4/1/07?

 9      A.  I don't recall that 4/1/07 was a recontracting

10 date at all.  And even today, as we sit here in

11 California, only 47 percent of the physicians are on --

12 are UnitedHealthcare paper to begin with.  So I don't

13 know that there was a deadline.

14      Q.  No, I understand it didn't work out this way.

15 My question really is what your understanding was in

16 June of '06.

17          And am I correct that your testimony is you

18 don't recall there being, in June of '06, an

19 expectation, deadline, contemplation, goal, any desire

20 to have everybody moved to United paper by 4/1/07 or

21 any period -- or any date around then?

22      A.  That's my testimony.

23      Q.  You're referring here to adding these FTEs in

24 Tampa.  What was the particular department or operation

25 in Tampa that was going to be receiving these people?



12804

 1      A.  I think we called it the centralized physician

 2 group or -- so this was the predecessor to our national

 3 centralized contract support team.

 4      Q.  So you made this proposal for the five FTEs on

 5 June 1st to Mr.  Novinski.  And then above that we see,

 6 on June 5th, you're writing back and reminding him,

 7 saying, "Any luck on this?  Gasping for air."  Do you

 8 see that?

 9      A.  Yes.

10      Q.  Is it fair to read that as expressed some

11 desperation for a quick resolution of this proposal?

12      A.  Yes, I think it's fair to read this as request

13 for quick resolution.  And it's probably also fair to

14 note that, accordingly, I asked Kelly to print that out

15 for him.

16      Q.  Is it also fair to assume, then, that you had

17 not heard, as of the time of your e-mail, from

18 Mr. Novinski?

19      A.  Yes, that's correct.

20      Q.  Did Mr. Novinski ever respond to this

21 proposal?

22      A.  Yes, he must have because we got approval to

23 hire the FTEs.  And we built up the team in Tampa and

24 ultimately deployed that for the entire country.

25      Q.  Do you know when that occurred?



12805

 1      A.  I recall it was shortly thereafter, but I

 2 don't know the exact date.

 3      MR. STRUMWASSER:  853?

 4      THE COURT:  Yes.  853 is an e-mail with a top date

 5 September 29th, '06.

 6          (Department's Exhibit 853, PAC007047144

 7           marked for identification)

 8      THE WITNESS:  I'm ready.

 9      MR. STRUMWASSER:  Q.  Do you recognize this e-mail

10 chain?

11      A.  Yes, I do.

12      Q.  This is another one that was of sufficient

13 importance to you that you asked to have printed,

14 right?

15      A.  Well, I print a bunch of e-mails.  And some

16 might argue many of them aren't very important.  But

17 this was one of many e-mails that I had printed.

18      Q.  I had understood the prior question a moment

19 ago your answer to be that one of the ways we could

20 tell of the intensity of concern associated with the

21 gasping for air comment was that you would ask to have

22 it printed.

23      A.  Yes, I asked Kelly, who happened to be

24 Mr. Novinski's administrative assistant and sat next to

25 his office, to print this out for Ed -- he sat in the
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 1 Edina office.  I sat in California -- so that she could

 2 draw his attention to this.

 3          This was an instruction to me from my

 4 assistant in California to please print out this

 5 e-mail.

 6      Q.  Thank you for the clarification.

 7          Now, we're now about four months after your

 8 gasping for air e-mail on 853, right?

 9      A.  Yes.

10      Q.  And Ms. Hill starts this e-mail thanking

11 recipients for collaboration and problem solving,

12 correct?

13      A.  Yes.

14      Q.  And the problem as she describes it starts

15 with the fact that CA integration was originally

16 supported in Edina with temp staff; quality training

17 and retention problems led to shift of those activities

18 to CPC in Tampa, right?  Do you see that?

19      A.  Yes.

20      Q.  Do you agree that the decision to shift

21 people -- shift the function to CPC in Tampa was -- the

22 impetus for that decision was the quality of the

23 training and the retention problems that you had

24 observed with the temps?

25      A.  Yes.  To my recollection, yes, because we had
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 1 the issue she brought to my attention in June, and we

 2 successfully transferred the work to staff in Tampa.

 3 That is the building, the beginning of the CPC unit.

 4      Q.  And CPC is centralized physician contracting,

 5 right?

 6      A.  Something like that, yes.

 7      Q.  So the function was moved to Tampa, correct?

 8      A.  Yes.

 9      Q.  Is there anything here that tells us that the

10 five FTEs were hired and added to Tampa to do the

11 California work?

12      A.  Nothing in this specific stand-alone e-mail.

13      Q.  In fact, Ms. Hill says, in the -- in Item

14 No. 2, under the "Issues" section that, "CPC was fully

15 trained for CA professional load capability, utilizing

16 'borrowed' resources and ebbs and flows [sic] in other

17 business activities to support California." Do you see

18 that?

19      A.  Yes.

20      Q.  Is it your testimony that, when the function

21 was transferred to Tampa, that they were given the five

22 FTEs as opposed to having to cobble together the folks

23 out of existing resources in Tampa?

24      A.  I don't recall exactly how the FTEs were

25 procured, whether it was because there were other FTEs
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 1 who had capacity or whether there was also the add-in

 2 of additional FTEs to get to the staffing level that

 3 was necessary.  But at the end of the day, we got to a

 4 staffing level that was necessary to support the CTN

 5 transition activities.

 6      Q.  Would you agree that that end of the day had

 7 not occurred by September 29, 2006?

 8      A.  By -- no -- can you please ask the question

 9 again?

10      Q.  Sure.  You said, "by the end of the day, we

11 got the necessary staffing."

12          I'm reading this e-mail from September 29, '06

13 to indicate that that condition did not obtain.  That

14 is to say, the sufficiency of resources for California

15 did not obtain on that date.  Do you agree?

16      A.  I disagree.  The purpose of this e-mail is

17 to -- and I remember these discussions.  The purpose of

18 this e-mail and the discussion that took place was to

19 understand what did we need to do with the CPC, what

20 was the appropriate way to staff it in order to support

21 the oncoming volume of recontracting work that we were

22 beginning to undertake in California.

23      Q.  Would you agree that, as of the date of this

24 e-mail, even after shifting from temps to the Tampa

25 staff, California integration still didn't have its own
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 1 dedicated team but was instead using borrowed staff?

 2      A.  No, I don't agree with that.

 3      Q.  Item 3 under "Issues":  "Other business

 4 partners are ramping up, and CPC will require Pacific

 5 Region dedicated resources to continue successful

 6 support."  That does not indicate to you that there

 7 were no dedicated resources for California as of the

 8 date of this e-mail?

 9      A.  What that -- no.  What this indicates to me is

10 we had gotten past the CTN transition and we needed to

11 begin other activities related to the network in

12 California.  Accordingly, we needed to ramp up

13 resources to support that.

14      Q.  Well, isn't it true that, according to this

15 e-mail, you needed resources simply to fill in for the

16 pieces that you had borrowed and were now about to

17 lose?

18      A.  The e-mail goes on to speak about existing

19 resources that had the potential to be lost in a few

20 weeks.  But we ultimately solved for the problem.

21      Q.  But my question to you was about as of the

22 date of this e-mail, you did not have a dedicated

23 staff, you had borrowed resources who were going to

24 have to be returned, correct?

25      MR. KENT:  Asked and answered.
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 1      THE COURT:  I'll allow it.

 2      THE WITNESS:  As of the date of this e-mail, we

 3 had resources that were fully dedicated to California.

 4 And the original commitment looked like it was coming

 5 to an end while our work load in other activities in

 6 California was going to grow.

 7      MR. STRUMWASSER:  Q.  Specifically, with respect

 8 to it coming to an end, Item 5 under "Issues":  "Leslie

 9 reports that the many data integrity and provider

10 issues are stretching her existing resources very thin

11 with these activities."  Does that not indicate that

12 there were continuing data problems that were also

13 going to draw on these people?

14      A.  No.  That particular bullet references Leslie

15 Carter's staff, who would have been routinely the ones

16 who negotiate contracts with providers.  However, they

17 were focused on data integrity and provider issues, and

18 they would be unable to take on the additional work of

19 recontracting the physicians in California.

20      Q.  Under "Discussion":  "Steven reports that CPC

21 cannot support CA beyond 10/31 with existing

22 resources."  Do you see that?

23      A.  Yes.

24      Q.  Who is Steven?

25      A.  Steven Mueller, who is noted up above in the
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 1 recipients list.

 2      Q.  M-U-E-L-L-E-R.  And what is this is position?

 3      A.  I don't recall his exact title, however,

 4 diCarta, all of our work on diCarta -- or now known as

 5 Emptoris -- reported up to him at the time.

 6      Q.  He's saying that the FTEs on his staff are

 7 currently funded and dedicated to Houston Glenridge

 8 integration.  Do you see that?

 9      A.  Yes.

10      Q.  Is it fair to say then that he had borrowed

11 resources from this Houston Glenridge integration to

12 help out on the California integration?

13      A.  It is fair to interpret that he had taken his

14 FTEs, some portion of them, and said, "You are focusing

15 on California."

16      Q.  Right.  So he was using people who were not

17 budgeted for California to help out in California,

18 correct?

19      A.  Yes.

20      Q.  And Ms. Hill is saying in the interest of

21 shared success for both operations, she is requesting

22 CPC resources for continued and ongoing support for the

23 California market, correct?

24      A.  Yes.

25      Q.  So at least at the time of this e-mail you
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 1 still did not have positions budgeted for the

 2 California work that was the subject of your -- of the

 3 e-mail exchange in the beginning of June, Exhibit 852,

 4 right?

 5      A.  That is incorrect.  This e-mail deals with the

 6 fact that we were preparing to recontract the

 7 California network.  And there were going to be, as you

 8 see here, an estimate of about 13,000 contracts.

 9          So the team was budgeted to deal with the

10 California CTN transition.  We had a new amount of work

11 that had not been commenced, and therefore was going to

12 be additional incremental work.  And we needed to

13 figure out how many FTEs do we need to get the work

14 done going forward.

15      Q.  That was the point of Ms. Hill's original

16 e-mail, 852, that there was ongoing work that was

17 inappropriate to meet through temporary resources; you

18 needed a dedicated staff with its own budget, correct?

19      MR. KENT:  Objection, vague.

20      THE COURT:  Overruled.

21      THE WITNESS:  And come September, when I shared

22 with Ms. Hill the work plan that this was going to be

23 an estimate of 13,000 contracts, that created a

24 different scenario for her to work with.

25      MR. STRUMWASSER:  Q.  So is it your testimony
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 1 there exists a document saying you are approved to add

 2 five FTEs in Tampa that will be billed to the

 3 California work?

 4      A.  I don't know that we've ever used some sort of

 5 document to say, "These are your FTEs for California"

 6 versus "These are your incremental FTEs for anything

 7 else."

 8      Q.  So on 853, when Mr. Miller says that he was

 9 using resources that were currently funded and

10 dedicated to Houston Glenridge integration, you don't

11 know whether there was a document that actually said,

12 "Here are the positions that are budgeted and funded by

13 Houston Glenridge integration"?

14      A.  I have not seen a document that says, "These

15 are for Houston Glenridge" versus anything else.

16      Q.  Okay.  I accept that you haven't seen it.  In

17 the ordinary course, when somebody says, "I've got

18 three FTEs" or "five FTEs" or whatever they've got,

19 "and they are funded and dedicated to Houston Glenridge

20 integration," would you expect in the ordinary course

21 at United that there was a document that says, "These

22 three or five FTEs will be funded by that activity"?

23      MR. KENT:  No foundation, calls for speculation.

24      THE COURT:  Do you understand the question?

25      THE WITNESS:  I understand the question.
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 1          But I don't know if there was any such

 2 document.  And I don't know on what basis I would

 3 expect for such a document to have existed four and a

 4 half years ago.

 5      Q.  If four and a half years ago, you had a need

 6 within your jurisdiction and you had to go to

 7 Mr. Novinski and say, "I want to hire an additional

 8 person," would there be a document -- and Mr. Novinski

 9 said yes, would there be a document recording the fact

10 that you had authority to hire a new position and

11 indicating what its funding source would be?

12      A.  If there was ever such a document back in

13 2006, I never saw one, never had to get one, and never

14 had to get approval on one.

15      Q.  And HR just sort of takes these folks and puts

16 them in and doesn't have reconciling documents to say

17 what slot they're in and who's funding that slot?

18      A.  I don't know how human capital and finance,

19 back in 2006, accomplished its sets of activities and

20 its sets of checks and balances.

21          I do know that every time I asked for

22 resources to accomplish something to support California

23 or any of the other markets under my jurisdiction, I

24 got what I needed to get the job done.

25      Q.  Now, Ms. Hill's e-mail on September 29, went
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 1 out at 5:38 a.m., right?  And don't think I'm not

 2 impressed by that fact.

 3      A.  Yes, it would have been 7:38 where she was

 4 sitting, but yes.

 5      Q.  Less impressed then.  Do you recall receiving

 6 a subsequent e-mail from Ms. Hill about an hour and a

 7 half later?

 8      A.  I don't.

 9      MR. STRUMWASSER:  854.

10      THE COURT:  854 is an e-mail with a top date of

11 September 29th, 2006 at 9:02 a.m.

12          (Department's Exhibit 854, PAC0747160

13           marked for identification)

14      THE WITNESS:  I'm ready.

15      MR. STRUMWASSER:  Q.  This e-mail at 6:59, which I

16 gather is 8:59 a.m. where she was, says, "I heard about

17 the subsequent activity.  No good deed goes

18 unpunished."  Do you see that?

19      A.  Yes.

20      Q.  Do you know what the subsequent activity was?

21      A.  Yes.  As I recall, one of the individuals

22 named on the previous e-mail was uninterested in moving

23 the two to three FTEs that she had previously committed

24 to and went to her supervisor to request that she be

25 absolved of that responsibility.
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 1      Q.  Who was that person who asked to be relieved

 2 of that responsibility?

 3      A.  That would be Ms. Carter, Leslie Carter, who

 4 was referenced in the previous e-mail.

 5      Q.  She went to whom?

 6      A.  Pete McKinley.

 7      Q.  And what punishment accompanied that?

 8      A.  I don't know if anyone was punished for that.

 9      Q.  You respond, "I'm totally mortified about the

10 behaviors," plural.  "PacifiCare's Polite equals

11 Passive Aggressive.  It is known, well-studied

12 behavior, sort of like the mating ritual of gorillas."

13          I don't have any biological questions for you,

14 but what are the behaviors you're talking about here?

15      A.  The behavior I'm referencing is my assessment

16 of an individual having made a commitment to support

17 something by releasing two to three FTEs to this

18 centralized unit when it was going to ultimately

19 benefit that individual's team's success and then,

20 without any heads up or making anybody aware that they

21 were uncomfortable about that, instead,

22 back-channelling to another part of the organization to

23 request absolution from that.

24      Q.  And that person is Leslie Carter, right?

25      A.  At that time, yes.
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 1      Q.  That would be a breach of protocol with the

 2 organization?

 3      A.  It would be -- wouldn't necessarily classify

 4 it as a breach of protocol.  I would classify it as

 5 behaving inconsistently with a commitment that was made

 6 before.

 7      Q.  Ms. McFann, do you recall whether in '06 and

 8 '07 Raynee Andrews' team in transaction operations was

 9 also having understaffing problems?

10      MR. KENT:  No foundation.

11      THE WITNESS:  I don't recall.

12      MR. KENT:  There's no foundation that any other

13 staffing -- that there was any other group that was

14 having staffing problems.

15      THE COURT:  That was the question.  I'll allow the

16 question, but she says she doesn't know.  So let's move

17 on.

18      MR. STRUMWASSER:  I'm sorry?

19      THE COURT:  She said she doesn't know.

20      MR. STRUMWASSER:  855, your Honor.

21      THE COURT:  All right.  855 is an e-mail with a

22 top date December 5th, 2006.

23          (Department's Exhibit 855, PAC0766995

24           marked for identification)

25      THE WITNESS:  I'm ready.
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 1      MR. STRUMWASSER:  Q.  Turn to Page 6997, please.

 2 We have here an e-mail from Mr. Feng to Mr. Nakashoji

 3 asking for a status update on the "UP/UE fee schedule

 4 and claims project analysis."

 5          You helped us this morning, I believe, with

 6 identifying what UP/UE is.  Do you know what the claims

 7 project analysis was?

 8      A.  To my recollection, this was a rework project

 9 associated with a fee schedule mass maintenance where

10 we moved providers in accordance with their contract

11 terms from one -- from one family of fee schedules to

12 another family of fee schedules.

13      Q.  At the top of that same page, Mr. Nakashoji

14 refers Mr. Feng to Raynee Andrews, "our site director

15 in San Antonio," right?

16      A.  That's correct.

17      Q.  And on 6996, Ms. Andrews tells Mr. Nakashoji

18 and Mr. Feng that the UP/UE project -- "It is on the

19 list of reworks," right?

20      A.  That's correct.

21      Q.  And she says, "There are some other priorities

22 that may take precedent over this one...."  Do you see

23 that?

24      A.  Yes.

25      Q.  Do you know what other projects might be
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 1 taking "precedent" -- precedence over this one at this

 2 time?

 3      THE COURT:  Is that a "sic"?

 4      MR. STRUMWASSER:  Yes, thank you.

 5      THE WITNESS:  No, I don't.  I believe that's why I

 6 sent an e-mail to Ms. Andrews inquiring of her on that.

 7      MR. STRUMWASSER:  Q.  But Ms. Andrews does say in

 8 that same e-mail that she knows that UP/UE project is

 9 critical, right?

10      A.  Yes.

11      Q.  Do you know what it is that made UP/UE

12 critical?

13      A.  Well, it was critical because it was a rework

14 project that impacted the providers' claims.  So it was

15 important we get that taken care of.

16      Q.  And in the middle of 6996, Mr. Feng indicates

17 that it is urgent, right?

18      A.  Yes.

19      Q.  There's a reference here to the UP/UE fee

20 schedule mass maintenance.  Do you see that --

21      A.  Yes.

22      Q.  -- in Mr. Feng's e-mail.  And he says that you

23 were getting inquiries from providers due to the UP/UE

24 fee schedule mass maintenance.  Does that indicate that

25 something happened to the UP/UE schedule -- excuse
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 1 me -- fee schedule that led to all of the claims under

 2 that fee schedule being mispaid?

 3      A.  Nothing happened to the fee schedule itself.

 4 Rather, as I'd indicated, we did a mass update of

 5 physicians, moved them from one set of fee schedules to

 6 another one in accordance with the terms of the

 7 contract.

 8          To my recollection, the instructions that were

 9 sent for that mass maintenance had an error in them and

10 the physicians were moved to the wrong fee schedules.

11 So we corrected them by moving them to the correct fee

12 schedules, and we needed to make sure that we grabbed

13 any claims that might have been impacted during that

14 intervening time so that we could rework them.

15      Q.  At the top of 6996, you asked Ms. Andrews if

16 she could "...help us understand what has possibly been

17 prioritized ahead of this," right?

18      A.  Yes.

19      Q.  And on 6995, Ms. Andrews responds, "We have

20 received loads of old correspondence due to some issues

21 at Lason, and given the 15 day TAT requirement, we are

22 missing our requirements by huge amounts."  Do you see

23 that?

24      A.  Yes.

25      Q.  Was that news to you at the time that, because
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 1 of issues at Lason, that PacifiCare was missing the TAT

 2 requirement by huge amounts?

 3      MR. KENT:  No foundation, vague.

 4      THE COURT:  If you know.

 5      THE WITNESS:  I don't know.

 6      MR. STRUMWASSER:  I think the question was, was it

 7 news to her?

 8      THE COURT:  Well, was it news to her?

 9      MR. STRUMWASSER:  Yes.

10      Q.  Was it news to you that this was happening?

11      MR. KENT:  No foundation that it's happening.

12 Somebody else is writing this.  I don't know what

13 she --

14      THE COURT:  This is news to her.

15      MR. KENT:  I don't know what the woman meant.

16      THE COURT:  Well, she received it, so I'll allow

17 it.

18      THE WITNESS:  I don't recall having any sort of

19 value judgment as to whether this was news to me or

20 not.  This feels like and the reaction I had at the

21 time as well was this was an issue associated with the

22 claims operations unit.  It's not a -- this Lason issue

23 and 15-day-turnaround matter appears to be their issue

24 not a network management issue.

25      MR. STRUMWASSER:  Q.  Ms. Andrews goes on to say
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 1 that she's going to be working with Ms. Berkel to

 2 determine what she feels, that is to say, Ms. Berkel

 3 feels, is priority from a project perspective, and this

 4 will be on the list.  Do you see that?

 5      A.  Yes.

 6      Q.  She's telling you that, in addition to the

 7 Lason issue and the UP/UE issue, there are DOI issues

 8 that she's been asked to prioritize.  Do you see that?

 9      A.  Yes.

10      Q.  Then she says, "We have limited resources, and

11 this time of year, the maximum amount of staff are on

12 PTO each and every day," PTO being personal time off?

13      A.  Yes.

14      Q.  And Mr. Feng responds and says he's scheduling

15 time, he and Matt -- who would be Matt in this context?

16      A.  I presume it would be Matt Guisinger.

17      Q.  That he and Mr. Guisinger were planning --

18 were scheduling some time with Ms. Berkel, that she has

19 heard much noise on CA data and claims project requests

20 from various sources.

21          What did you understand Mr. Feng to be

22 referring to when he referred to "much noise on CA data

23 and claims project requests"?

24      A.  To my recollection, Sue, in her role then,

25 which I think was still chief financial officer for the
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 1 PacifiCare region, had become aware through our senior

 2 leadership team meetings and through her own interest

 3 in sound operations, she'd become aware that we had

 4 some challenges we were working through on California

 5 data and claims projects.

 6      Q.  And your response is, "Here's the secret

 7 sauce.  Cancel their PTO," right?

 8      A.  Yes.

 9      Q.  Is the employment relationship such that a

10 supervisor can say, "You can't have PTO"?

11      A.  I don't know how Raynee manages her team, but

12 my impression upon reading this was that these are

13 critical projects.  We need to staff ourselves

14 appropriately and manage our PTO levels and other

15 activities to get the work done.

16      Q.  By the way, is "PTO" paid time off or personal

17 time off?

18      A.  I don't know that there's necessarily a

19 difference between the two.

20      Q.  Personal time off is paid, right?

21      A.  I suppose.  I've got a "PTO" line on my

22 paycheck stub, so -- and it has my vacation hours.

23      Q.  With respect again to Mr. Feng's e-mail, he

24 says that he and Mr. Guisinger will "try to calm

25 Ms. Berkel down and figure out what we can do in the
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 1 interim for CA claims project backlog."

 2          Was it your opinion in December of '06 that

 3 Ms. Berkel needed to be calmed down?

 4      A.  No.  My opinion was we needed to share the

 5 facts with Sue the same facts that we shared with

 6 everybody who expressed an interest in what's going on

 7 in California.

 8      Q.  Do you know whether Ms. Andrews canceled PTO

 9 in December of '06?

10      A.  I don't know.

11      Q.  Do you know whether Ms. Andrews ever received

12 additional staff for California reworks following this

13 e-mail?

14      A.  No, I don't know.  And it's unlikely I would

15 have had line of sight to that.

16      Q.  Do you know whether Ms. Andrews resolved

17 eventually the UP/UE issue?

18      A.  I believe she did because we looked at one of

19 the other exhibits this morning which included the

20 number of impacted providers in claims.

21      Q.  Weren't those estimates?

22      A.  Returning to 8068 on Exhibit 850, bottom

23 right-hand panel references the UP/UE fee schedule RIMS

24 project impacting a total of 120 claims reprocessed

25 across the 6,000 physicians who could have possibly
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 1 been impacted.

 2      THE COURT:  Did you want to take a break?

 3      MR. STRUMWASSER:  We could.  Whatever your Honor

 4 would like.

 5      THE COURT:  Do you want to take a quick break?

 6      MR. KENT:  Sure.

 7          (Recess taken)

 8      THE COURT:  All right.  Shall we go back on the

 9 record?

10      MR. STRUMWASSER:  I have an 856, your Honor.

11      THE COURT:  All right.  This is a PFMEA.  It does

12 have a date of February '07 at the top.

13      MR. STRUMWASSER:  I think elsewhere it has a

14 February 19, '07.

15          (Department's Exhibit 856, PAC0771709

16           marked for identification)

17      THE COURT:  Yes, it does.  There's a second line

18 to the right here that says "original."

19          (Reporter interruption)

20      THE WITNESS:  I'm ready.

21      MR. STRUMWASSER:  Q.  Do you recognize this

22 document, Ms. McFann?

23      A.  I do.

24      Q.  The title, "Process FMEA," what does "FMEA"

25 stand for?
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 1      A.  "FMEA" stands for failure modes and effects

 2 analysis.  This is a tool that is used in the Six Sigma

 3 methodology.

 4      Q.  Under "Project," we have the description

 5 "California Network Inquiry Process" on the 4.  Do you

 6 see that?

 7      A.  Yes, I do.

 8      Q.  Do you know what the California network

 9 inquiry process was?

10      A.  Yes.

11      Q.  This one's dated February of '07.  Was this a

12 regular document that kept coming out in -- sort of --

13 to subscribers?

14      A.  No.  This was part of an effort that we

15 undertook on my team to create a process whereby

16 questions from sales, primarily from sales, or account

17 management about the network could be addressed because

18 we were living in an environment where we had

19 UnitedHealthcare processes to address these questions,

20 PacifiCare processes to address the questions.

21          So we developed a process called the

22 California network inquiry process and trained the

23 relevant staff on the -- and the sales folks on, "This

24 is the way to submit your questions.  Here's our

25 turnaround times to address them.  And here's the



12827

 1 resolution."

 2      Q.  So for example -- well, strike that.

 3          Let's look at Row 16 or No. 16, in Column A,

 4 it says, "Resources to handle issues."  So this had to

 5 do with inquiries about whether there were sufficient

 6 resources to handle the issues as they came in?

 7      A.  No.  The FMEA takes a process from start to

 8 finish and looks at all the possible things -- you

 9 know, What happens if something goes wrong in this

10 process step?  What are the implications?

11          And so the -- the question is, What if there

12 aren't enough resources to handle the issue?  And then

13 you follow the line across in Six Sigma methodology to

14 understand, how does it get identified -- how does it

15 get evidenced?  What are the effects?  What's the

16 severity of effect to the customer?  What are the

17 possible root causes, frequency of occurrence, et

18 cetera, all the way over to the right-hand side of if

19 this failure were to occur, what's the action to

20 resolve it?

21      Q.  So now going back, then, to Row 16, for

22 "Resources to handle issues," the potential failure

23 modes -- mode, I guess, is understaffing, right?

24 That's the first thing in Column B, right?

25      A.  I believe the potential failure mode is, if
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 1 this were a problem in this process step, it would be

 2 sourced back to not enough staff, if it were a problem,

 3 and then confusion over who is supposed to resolve it.

 4      Q.  Confusion over who handles the root cause

 5 resolution, correct?

 6      A.  Confusion over who handles the root cause

 7 res- -- who handles the resolution of the root cause of

 8 the inquiry that's coming in about the California

 9 network.

10      Q.  Was there a person designated to address such

11 confusion as to root cause if such an inquiry came in?

12      MR. KENT:  It's vague.

13      THE COURT:  Overruled.

14      THE WITNESS:  Yes, there was.  But that's not the

15 purpose for this tool.

16      MR. STRUMWASSER:  Q.  Well, let's start with, who

17 was that person?

18      A.  That person is an individual named Donna

19 Naessig, who was part of my team.

20      Q.  I think we need a spelling.

21      A.  Donna is spelled D-O-N-N-A.  Her last name was

22 spelled N, like Nancy, A-E-S-S-I-G.

23      MR. STRUMWASSER:  Q.  Who designated her in that

24 role?

25      A.  I was the one who designated her to manage the
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 1 California network inquiry process from end to end.

 2      Q.  When did do you so?

 3      A.  Late 2006.

 4      Q.  When was the process that's reflected in 586

 5 [sic] started?

 6      A.  It was implemented in late 2006 and then

 7 improved through a Six Sigma project -- in fact, this

 8 is one of the tools -- improved through that Six Sigma

 9 black belt project in early 2007.

10      Q.  Before or after February '07?

11      A.  It would have been shortly after February

12 2007.  The FMEA tool was one of the tools that was used

13 in that black belt activity.

14      Q.  In addition to the consequence of confusion as

15 to who's responsible for handling root cause

16 resolution, there's also the consequence of

17 inappropriate issues that overwhelm resources.  Do you

18 see that?

19      A.  Yes, I see that.

20      Q.  What is an inappropriate issue in this

21 context?

22      A.  An example of an inappropriate issue to go

23 through the California network inquiry process would

24 have been if a physician happened to somehow call a

25 salesperson to say, "Gosh, I've changed my address,"
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 1 and that salesperson sends it to California network

 2 inquiry and says, "This physician has changed their

 3 address," it's inappropriate because the physician is

 4 not being directed back to either online tools that we

 5 have or the provider's phone number that they are to

 6 use to let us know about that.

 7      Q.  How is it that that kind of an event could

 8 overwhelm resources?

 9      A.  That kind of event, if there were many, many

10 inappropriate types of events, could overwhelm

11 resources because they would be focusing in on that --

12 on those sorts of issues as opposed to addressing the

13 types of questions we should have been getting through

14 California network inquiry from the sales team.

15      Q.  Then the Column C we have the potential

16 effects, right?

17      A.  I'm sorry.  Let me refocus here.

18      Q.  We're still on Row 16.

19      A.  Yes, that is the potential effects.  If there

20 were inadequate resources to handle issues in the

21 process, then, yes, Column C represents the potential

22 failure effects.

23      Q.  And the first item there is "Poor customer

24 service," right?

25      A.  Yes, that's correct.
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 1      Q.  Who is the customer in this context?

 2      A.  It is vague.  It could be -- could be the

 3 salesperson, depending upon the hypothetical applied

 4 here because, again, this is a what-if tool.  It could

 5 be the salesperson who raised the question.  It could

 6 be the client who raised the question.  It might be the

 7 provider or the actual member.

 8      Q.  In 2006, was poor customer service experienced

 9 with any of those potential customers?

10      MR. KENT:  Objection, vague, over broad.

11      THE COURT:  Seems over broad.  Sustained.

12      MR. STRUMWASSER:  Q.  In 2006, did you experience

13 poor service of providers?

14      MR. KENT:  Objection, over broad, vague.

15      THE COURT:  Well, if you know.

16      THE WITNESS:  I don't know.

17      MR. STRUMWASSER:  Q.  You don't know whether or

18 not there was poor service of providers?

19      A.  I do not know whether there was poor service

20 of providers.

21      Q.  The second consequence, "Issues do not get

22 resolved," do you know whether in 2006 there were

23 issues regarding the -- regarding providers that were

24 not getting resolved in a prompt manner?

25      MR. KENT:  It's vague, it's over broad.
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 1      THE COURT:  If you know.

 2      THE WITNESS:  I can't think of any specific issues

 3 right now.

 4      MR. STRUMWASSER:  Q.  How about in 2007?  Were

 5 there any in 2007 with respect to providers?

 6      A.  I'm sorry.  Were there issues related to

 7 providers?

 8      Q.  That failed to get resolved in a timely

 9 manner.

10      MR. KENT:  Objection, it's vague.

11      THE COURT:  If you know.

12      THE WITNESS:  I'm unaware of any.

13      MR. STRUMWASSER:  Q.  Do you recall -- going back

14 to poor customer service for a second, I forgot to ask

15 you whether you were aware of poor service to providers

16 in 2007.

17      MR. KENT:  It's over broad.  It's vague.

18      THE COURT:  If you know.

19      THE WITNESS:  I'm not aware of any specific

20 instances.

21      MR. STRUMWASSER:  Q.  The third item in Column C

22 "Issues get stuck in routing loops."

23      THE COURT:  Did you mean to skip "Issues get

24 misdirected"?

25      MR. STRUMWASSER:  Oh, no.  I did not.
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 1      Q.  "Issues get misdirected" -- thank you, your

 2 Honor.

 3      A.  Yes, I see that.

 4      Q.  Did you see that, as opposed to me that

 5 didn't?

 6          In 2006, were provider issues getting

 7 misdirected?

 8      A.  I can't think of any off the top of my head,

 9 sitting here.

10      Q.  How about in 2007?

11      A.  Again, I'm unaware of any, sitting here.

12      Q.  And then "Issues get stuck in routing loops,"

13 were you aware of provider issues getting stuck in

14 routing loops in 2006?

15      A.  I can't name a specific instance sitting here.

16      Q.  Nor in 2007?

17      A.  Nor in 2007.

18      Q.  Next we have -- I believe that is "DOI, CMA."

19 Is that how you read it too?

20      A.  Yes.

21      Q.  Do you know what that's a reference to?

22      A.  So I believe, again, in this FMEA, it's the

23 hypothetical.  If there was a process breakdown, then

24 one potential failure effect might be issues with the

25 Department of Insurance or issues escalated to the CMA.
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 1      Q.  And you did have those in providers in '06 and

 2 07, right?

 3      A.  Yeah, there were a few.

 4      Q.  Okay.  And then in the D column, "How severe

 5 is effect to the customer," is this a 1 to 10, with 10

 6 being most severe?

 7      A.  I'm not entirely sure because I'm not a Six

 8 Sigma black belt.  There are some tools that six Sigmas

 9 use that force into a rating, and then there are other

10 tools I've seen that go 1 to 10.  I'm unsure if this is

11 a 1 to 10.

12      Q.  Well, we do know that this one goes to a 10

13 because Row 13 has one, right?

14      A.  Yes, it does.

15      Q.  I guess the more general question is, this is

16 a measure of severity in which a higher number is more

17 severe, right?

18      A.  That would be what I'm concluding, looking at

19 that.

20      Q.  Then in Column E, again in Row 16, for

21 potential causes, the first is "People not

22 understanding who is responsible for root cause

23 resolution."  Do you see that?

24      A.  Yes.

25      Q.  With respect to provider issues in 2006, were
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 1 there instances in which people did not understand --

 2 and I guess the people within the organization -- did

 3 not understand who was responsible for root cause

 4 resolution.

 5      A.  I recall that legacy PacifiCare staff were

 6 confused as to how to resolve issues for United

 7 members, so that might be an example of that.

 8      Q.  How about in '07?  Were there issues in which

 9 people were not understanding who was responsible for

10 root cause resolution?

11      A.  I don't know.  I can't think of anything.

12 Q.   So far as you know, there weren't any?

13      A.  I said I don't know.

14      Q.  Then second, "possible training on how to

15 perform root cause resolution," it's kind of a weird

16 phrasing there because this is supposed to be a cause.

17 And I gather that "possible training" isn't a cause.

18          Is it fair to read this as saying that the

19 failure of adequate training on how to perform root

20 cause resolution might be a potential cause?

21      A.  Yes, that's how I'd interpret this in this

22 hypothetical.

23      Q.  Do you know whether there were any such

24 training issues in 2006 experienced with respect to

25 provider issues?
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 1      A.  I can't think of any specific examples.

 2      Q.  How about 2007?

 3      A.  I can't think of any specific examples.

 4      Q.  Then the other potential cause would be

 5 inappropriate staffing levels, right?

 6      A.  Correct.

 7      Q.  And in 2006, were there inappropriate staffing

 8 levels for dealing with provider resolutions in your

 9 view?

10      MR. KENT:  It's vague and over broad.

11      THE COURT:  Do you understand question?

12      THE WITNESS:  I don't understand the question.

13      MR. STRUMWASSER:  Q.  Did you understand the

14 phrase "inappropriate staffing levels" in Exhibit 856?

15      MR. KENT:  It's argumentative.

16      THE COURT:  I don't think it was meant as

17 argumentative.  I'll allow it.

18      MR. KENT:  Well, to ask the witness if she

19 understand something is argumentative.

20      THE COURT:  He's trying to find out what it means.

21 It's kind of vague here.

22      THE WITNESS:  I do understand it to be a broad

23 statement, given that this is, again, a hypothetical, a

24 tool that's applied hypothetically to a process around

25 what if things break in the process.  So one potential
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 1 cause is noted as inappropriate staffing.

 2      MR. STRUMWASSER:  Q.  Okay.  So in that context,

 3 as you understand what "inappropriate staffing" refers

 4 to, in your opinion, were there inappropriate staffing

 5 levels experienced in 2006 with respect to provider

 6 issues?

 7      A.  For the areas I'm aware of, I don't believe

 8 there were inappropriate staffing levels.

 9      Q.  Nor for 2007?

10      A.  Nor for 2007.

11      Q.  The next column is "Current" -- excuse me --

12 is "How frequent is cause likely to occur?"  In Row 16,

13 that's an 8, apparently on a scale of 10.  So it's

14 relatively high frequency.  Is that a fair

15 characterization of that entry?

16      A.  It's hard for me to say that that is a fair

17 characterization because I didn't prepare the document.

18 But it appears to be James Price's conclusion.

19      Q.  Mr. Price is the author of this?

20      A.  He was the Six Sigma black belt who we

21 assigned to help us evaluate the California network

22 inquiry process.

23      Q.  Column G, "Current process controls," that is

24 what controls are currently in place as of the date of

25 this document, correct?
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 1      A.  Yes.

 2      Q.  And the answer with respect to "Resources to

 3 handle issues," that is to say, Row 16, is there were

 4 no control processes in place, correct?

 5      A.  Yes.  In this hypothetical situation, it's

 6 noted "No current process controls."

 7      Q.  Let's be clear on what is and is not

 8 hypothetical.  Assuming that "Resources to handle

 9 issues" is hypothetical, the description of what

10 processes are in place to control the consequences of

11 that is not hypothetical.  That's what will happen if

12 there is a -- if that condition arises; isn't it?

13      MR. KENT:  That's vague.

14      THE COURT:  Do you understand question?

15      MR. KENT:  It's argumentative.

16      THE WITNESS:  I don't understand the question.

17 I'm sorry.

18      MR. STRUMWASSER:  Q.  As I understand it, you're

19 saying that the things in Column A, such as -- you

20 know, well, such as "Resources to handle issues," those

21 were hypothetical.  This has to do with what happens if

22 that hypothetical condition arises, right?

23      A.  Correct.

24      Q.  And then B and C are sort of characterizations

25 of how that might happen and what the effects would be,
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 1 right?

 2      A.  Yes.

 3      Q.  And E is what might, in fact, cause that

 4 hypothetical condition to arise, right?

 5      A.  Yes.

 6      Q.  And Column G is, if that condition arises,

 7 what process controls are currently in place to deal

 8 with it, right?

 9      A.  Yes.

10      Q.  And according to this document, there were no

11 such process controls currently in place as of February

12 of '07, correct?

13      A.  According to this analysis, if the

14 hypothetical were to come to pass, yes.

15      Q.  Do you have any information to indicate that

16 that entry of "none" in Cell G 16 is incorrect?

17      A.  The only information I would have to the

18 contrary is that, when I asked for resources, I was not

19 turned down.

20      Q.  Well, this is a question about -- I'm not

21 asking you about Column A.  I'm asking you about

22 Column G.  Column G says there are no process controls

23 currently in place, and I'm asking you, is he wrong in

24 saying that there are none?

25      MR. KENT:  Asked and answered.
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 1      THE COURT:  Overruled.

 2      THE WITNESS:  I think I answered that he is --

 3 that this is correct.

 4      MR. STRUMWASSER:  Q.  Okay.  Row 17 has problems

 5 with training, right, hypothetical problems with

 6 training, right?

 7      A.  Yes.

 8      Q.  Among the possible failure modes are "training

 9 not done right" -- "training not done," period,

10 correct?

11      A.  Yes.  Excuse me.

12      Q.  "Insufficient training" is another possible

13 mode, right?

14      A.  Yes.

15      Q.  "Job aid information is not available," right?

16      A.  Yes.

17      Q.  And "job aid information" means somebody

18 having somebody -- an expert to go to to help them out?

19      A.  What we refer to in our organization isn't

20 necessarily that.  It's more of a cheat sheet, we call

21 those job aids.

22      Q.  Okay.  And then the fourth one is "folks

23 disregarding training materials," right?  That's the

24 other potential failure mode, correct?

25      A.  Correct.
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 1      Q.  Are you aware of instance in 2006 in which

 2 training was not done that needed to be done?

 3      A.  I believe I've testified that we could have

 4 done a much better job around training on EPDE.

 5      Q.  Now, the potential causes include "No formal

 6 training," "no confirmation that training cascades to

 7 all end users," and "training done but user disregards

 8 the training materials."  Do you see that?

 9      A.  Yes.

10      Q.  Are you aware of instances in 2006 where there

11 was needed and were no formal training processes?

12      A.  I believe I've testified that EPDE and the

13 lack of training of network management about how EPDE

14 worked was one such area.

15      Q.  Again, we have in Column G, "Current Process

16 Controls," "None."  Do you see that?

17      A.  Yes.

18      Q.  Do you disagree with that characterization?

19      A.  No.

20      Q.  You are familiar, are you not, with what came

21 to be called Work Package 3, right?

22      A.  I'm familiar with the title.  I honestly don't

23 remember the scope.

24      MR. STRUMWASSER:  857, your Honor.

25      THE COURT:  857 is a "PHS Migration Work Package
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 1 3, Current versus Future State," Jason Greenberg.

 2          (Department's Exhibit 857, PAC0486091

 3           marked for identification)

 4      THE WITNESS:  I'm ready.

 5      MR. STRUMWASSER:  And your Honor, I don't

 6 believe -- I didn't see a date on this document.

 7      THE COURT:  I didn't either.

 8      MR. STRUMWASSER:  But I note that the last page,

 9 6097, appears to have historical data through 6/30/08.

10      THE COURT:  All right.  Do you want to check and

11 see if you have metadata on this?

12      MR. KENT:  Sure.

13      MR. GEE:  We don't have it.

14      THE COURT:  But your folks are on it?

15      MR. KENT:  Yes.

16      MR. STRUMWASSER:  Q.  Ms. McFann, does this

17 refresh your recollection as to the scope of Work

18 Package 3?

19      A.  Yes.

20      Q.  And this is a document that lists numerous

21 benefits arising from Work Package 3, right?

22      A.  It enumerates the features and the benefits,

23 yes.

24      Q.  On 6094, Ms. McFann, we have, among other

25 things, an enumeration on four bullets identifying
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 1 benefits of Work Package 3.  Let me just ask you, to

 2 begin with, Work Package 3 was an effort to create a

 3 unified front end so that providers and members could

 4 access all of their United and PacifiCare business

 5 through a common portal, right?

 6      A.  I'm not an expert on this activity, but I

 7 recall being told that's what it was about.

 8      Q.  And we have here the four benefits that are

 9 identified in four bullets.  And I take it that the

10 information you have is consistent with those being

11 benefits of implementing WP3, right?

12      MR. KENT:  Objection, irrelevant.  You're asking

13 her about if she has consistent information?  This is

14 not her document.  This is not an area of her

15 expertise.

16      THE COURT:  Right.  I understand somebody talked

17 to her about it, and I'll allow it.  But let's not

18 spend a lot of time with it.

19      THE WITNESS:  I'm sorry, Mr. Strumwasser what was

20 the question?

21      MR. STRUMWASSER:  Q.  You agree that these four

22 bullets were things that were expected to create

23 benefits from implementation of Work Package 3,

24 correct?

25      A.  Yes, that's my understanding.



12844

 1      Q.  And on 6095, there was an expectation that it

 2 would improve member satisfaction due to improved

 3 technology, right?

 4      A.  Yes.

 5      Q.  And you were a proponent of implementing Work

 6 Package 3, weren't you?

 7      A.  I don't know if I was a proponent of Work

 8 Package 3 so much as I was a proponent of implementing

 9 tools that would intend to simplify the provider

10 experience.

11      Q.  You were a critic of measures that would

12 either delay or defer the implementation of Work

13 Package 3, weren't you?

14      A.  I think that's a fair assessment.

15      MR. STRUMWASSER:  858, your Honor, which I will

16 point out I cannot get backwards.

17      THE COURT:  It's a numerical palindrome.  858 is

18 an e-mail with a top date of September 28, 2008.

19          (Department's Exhibit 858, PAC0484321

20           marked for identification)

21      MR. KENT:  For the record, your Honor, the date of

22 that prior document, 857, appears to be August 29,

23 2008.

24      THE COURT:  Okay.  Thank you.

25      THE WITNESS:  I'm ready.
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 1      MR. STRUMWASSER:  Q.  Do you remember this

 2 sequence of e-mails?

 3      A.  Yes, I do.

 4      Q.  The bottom of 4322, we have an e-mail from you

 5 memorializing a conversation you and Ms. Balbone had

 6 with Mr. Greenberg, correct?

 7      A.  Yes.

 8      Q.  And the topic of that discussion was removal

 9 of Work Package 3 from the PHS migration portfolio,

10 right?

11      A.  Yes.

12      Q.  And under the "situation summary" you write

13 that Work Package 3 is "intended to help our network

14 and our members achieve a consistent, integrated

15 experience across platforms," correct?

16      A.  Yes.

17      Q.  And it was your belief at that time that the

18 then-current experience for providers and members was

19 not consistent and not integrated, right?

20      MR. KENT:  Objection, irrelevant.  This is 2008.

21 Has nothing do with anything alleged in this

22 proceeding.

23      THE COURT:  What's the relevancy?

24      MR. STRUMWASSER:  This has to do with constraints

25 on capital investments and capital budgets.
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 1      MR. KENT:  In August 2008?

 2      MR. STRUMWASSER:  It's a recurring problem that

 3 continued on from 2006.

 4      THE COURT:  All right.  Well, subject to

 5 connecting it back.

 6      THE WITNESS:  I'm sorry.  What was your question,

 7 Mr. Strumwasser?

 8      MR. STRUMWASSER:  Could I have it read back?

 9          (Record read)

10      THE WITNESS:  Yes, it was my belief that a

11 provider who dealt with us on two different platforms

12 was having an inconsistent experience.

13      MR. STRUMWASSER:  Q.  That could lead to confusion

14 on the part of the provider as to how to access

15 information on your system, right?

16      MR. KENT:  Objection.  What's the relevancy?  it

17 doesn't have anything to do with the funding.

18      THE COURT:  What's the relevance?

19      MR. STRUMWASSER:  Has to do with the need for the

20 project and it also has to do with their claim that Web

21 portals took care of all manner of issues.

22      MR. KENT:  There is no statute in this state that

23 says that we have to provide a consistent experience

24 for our customers across multiple platforms.

25          If there was such a statute and we had been
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 1 alleged to have violate it, I could see some minor

 2 argument that somehow this is relevant.  But I fail to

 3 see why, after this poor woman has been here -- I think

 4 we're going on about ten days, that we're delving into

 5 August 2008.

 6      THE COURT:  Well, I'll allow it.  But I have to

 7 say it's tangential as far as I can tell.  Please,

 8 let's move on.

 9      MR. STRUMWASSER:  Yes.

10      Q.  Back on 4322, under Item No. 2, you say that

11 the perspective you shared with Mr. Greenberg was that,

12 "We are now three years post transition [sic]

13 announcement and two and a half years post transaction

14 close" -- I'm sorry.  It should have been "transaction

15 announcement" and "transaction close" -- "now we learn

16 that we will not have a consistent experience for our

17 provider network at that four-year post-close mark and

18 potentially not even the five-year post-close mark.  As

19 an organization, we're out there trying to make

20 ourselves easier to do business with, and this is a

21 prime example of where we consistently and relentlessly

22 frustrate important outside stakeholders at the same

23 time as we demand of them to serve our members through

24 a single, consolidated contract at best in class...."

25          Do you see that text?
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 1      A.  Yes.

 2      Q.  And the important stakeholders in this case

 3 was principally the providers?

 4      A.  Yes, that's to whom I'm referring.

 5      Q.  And this is an example of what you felt was

 6 the failure to follow through on commitments made at

 7 the time of the acquisition?

 8      A.  I don't know what commitments were made at the

 9 time of acquisition to the providers.

10          My perspective in August 2008 was why are we

11 tabling or reconfiguring a program to make things more

12 consistent and easier for our physician network?  And I

13 was seeking a to better understand the reasons behind

14 that.

15      Q.  In the e-mail immediately above that or --

16 anyway, upper half of 4322, you say, "This is an

17 important opportunity to deliver on our commitments to

18 the network."  Do you see that?

19      A.  Yes.

20      Q.  What commitments were you talking about at

21 that time?

22      A.  We had taken a very public stance as a company

23 that we were going to improve and -- our relationships

24 with providers across the country and make it easier

25 for us to do business together.  And it was my view
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 1 that this concept of integrating portals was one

 2 important step to -- as part of that.

 3      Q.  So when you say "commitments to the network,"

 4 you're talking about commitments to providers, right?

 5      MR. KENT:  Asked and answered.

 6      THE COURT:  Is that correct?

 7      THE WITNESS:  That is correct.

 8      THE COURT:  All right

 9      MR. STRUMWASSER:  Q.  First page, 4321, your

10 e-mail to Mr. O'Boyle and Mr. Novinski says that you

11 wanted to make them aware that "we are at risk of

12 failing in our mission to improve our relationships

13 with physicians and other healthcare providers if we

14 can't remove from them the administrative burden that

15 we have created for them."  Do you see that?

16      A.  Yes.

17      Q.  And you're saying that this is a risk caused

18 by the company's decision not to fund Work Package 3,

19 correct?

20      A.  Yes.

21      Q.  "No funding, no timeline, nothing," right?

22      A.  Yes, as of September 28th.

23      Q.  You write, "In my opinion, the impression that

24 it leaves the provider community with is that we intend

25 to deliberately confound them in their efforts to work
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 1 with us."  Do you see that?

 2      MR. KENT:  Objection, relevance.

 3      THE COURT:  What's the relevancy?

 4      MR. STRUMWASSER:  The opacity of the interface on

 5 which these guys rely for giving notes is relevant

 6 here.

 7      THE COURT:  All right.  I'll allow it.

 8      MR. KENT:  I'm sorry, "the opacity"?

 9      THE COURT:  That it's hard for them to negotiate

10 it.

11          Correct?

12      MR. STRUMWASSER:  Yes, it's opaque.  They can't

13 see.

14      MR. KENT:  Then it's --

15      THE COURT:  I'll allow it.  Let's get on with it

16 and get over it.

17      THE WITNESS:  I'm sorry, Mr. Strumwasser.  Could

18 you repeat the question?

19          (Record read)

20      THE WITNESS:  Yes, I wrote that.

21      MR. STRUMWASSER:  Q.  In the last paragraph of

22 this e-mail, "We understand and acknowledge that

23 capital for IT projects is scarce."  That was the case

24 when you wrote this e-mail, correct?

25      A.  Yes, capital for our -- for IT is always a
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 1 scarce resource.

 2      Q.  And the penultimate sentence, "The silence on

 3 WP3 is deafening...nearly three years after we have

 4 closed the PHS transaction," do you see that?

 5      A.  Yes.

 6      Q.  And you are asking for their support to get

 7 WP3 going, right?

 8      A.  Yes.

 9      MR. STRUMWASSER:  859, your Honor.

10      THE COURT:  859 is an e-mail with a top date of

11 September 28th, 2008.  And this one is at 12:59 p.m.

12 And the last one the top date was 11:46 a.m.

13          (Department's Exhibit 859, PAC0484332

14           marked for identification)

15      THE WITNESS:  I'm ready.

16      MR. STRUMWASSER:  Q.  Do you recall this sequence

17 of e-mails?

18      A.  I recognize it.

19      Q.  You are forwarding to Mr. Novinski and

20 Mr. O'Boyle an e-mail from Kerri Balbone, correct?

21      A.  Yes.

22      Q.  And Ms. Balbone is describing feedback from

23 the California administrative advisory councils, right?

24      A.  Yes.

25      Q.  What are those councils?
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 1      A.  As I recall, in 2008, we implemented

 2 administrative advisory councils for all of our states

 3 throughout the country where we have -- where we invite

 4 practice managers, practice administrators of large

 5 practices and some smaller practices, to provide us

 6 advice and feedback in this structured meeting

 7 environment as to what we could do better to work with

 8 them more effectively.

 9          When we have a new administrative initiative,

10 we typically ask for their -- we go there and ask for

11 their feedback if it's something specific to a state.

12 And as I recall, at least at this point in time, we

13 also had a national physician administrative advisory

14 council as well at the UHG level for the same purpose.

15      Q.  So these councils were a sounding board for

16 the provider community, right?

17      A.  A sounding board related to very specific

18 aspects of our relationships with the practice

19 managers.

20      Q.  So there was one advisory -- administrative

21 advisory council for California, correct?

22      A.  I don't know if there was one for northern and

23 one for southern that rolled up statewide.  But this

24 was -- Kerri is referring to a meeting of the

25 California administrative advisory council.
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 1      Q.  And at the bottom of 4332, she has a summary

 2 of three points that she took away from the meeting,

 3 right?

 4      A.  Yes.

 5      Q.  And the first point was, "You," meaning

 6 United, "purchased PHS, and the immediate impact was

 7 turmoil."  Do you see that?

 8      A.  Yes.

 9      Q.  Would you say that that was representative of

10 things that you were hearing in 2008 from the provider

11 community?

12      MR. KENT:  Objection, relevance.

13      THE COURT:  What's the relevance?

14      MR. STRUMWASSER:  Turmoil to the provider

15 community, whether the CMA objections were well

16 founded -- this is all stuff that we've been talking

17 about since day one here.

18      THE COURT:  Why is it relevant in 2008?

19      MR. STRUMWASSER:  They're going to -- they are

20 persistently saying it's all been fixed and therefore

21 it doesn't matter or that the penalty should be low or

22 whatever it is.  But that's certainly the gist of --

23      MR. KENT:  This is -- there's nothing about PLHIC

24 business here.

25      THE COURT:  He's saying that this isn't related to
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 1 PLHIC.  Can you ask that, please?

 2      MR. STRUMWASSER:  Q.  Well, Ms. McFann, PHS is

 3 PacifiCare, right?

 4      A.  Yes.

 5      Q.  Did the administrative advisory council give

 6 you feedback on both PLHIC and United?

 7      A.  I never attend an administrative advisory

 8 council meeting, so I can't speak to the scope of their

 9 feedback.

10      Q.  Let me ask you this.  With respect to 2006,

11 the report from Ms. Balbone is that they said you

12 purchased PHS and the immediate impact was turmoil.

13 Did you hear in 2006 or 2007 that the impact of the

14 purchase was turmoil?

15      MR. KENT:  No foundation, calls for speculation.

16      THE COURT:  If you know.

17      THE WITNESS:  Well, the CMA tried to, for example,

18 portray it as turmoil by claiming thousands of provider

19 calls and thousands of provider issues.  But as I

20 testified, the reality was it was a very small number

21 of escalated issues.

22      MR. STRUMWASSER:  Q.  Aside from your contacts

23 with CMA, did you hear from other others in the

24 provider community that the immediate impact was

25 turmoil?
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 1      A.  I don't recall hearing that it was turmoil.

 2      Q.  Point 2, "You are just now rounding the corner

 3 on acceptable administration of both platforms," those

 4 two platforms are RIMS and NICE, right?

 5      A.  I don't know which platforms are being

 6 referenced because there are in California at this

 7 point in time, there was -- there were two PacifiCare

 8 platforms and one United platform.

 9      THE COURT:  ILIAD?

10      THE WITNESS:  And ILIAD, fortunately, wasn't in

11 California.

12      THE COURT:  Okay.

13      MR. STRUMWASSER:  Q.  Two PacifiCare platforms

14 were OTIS and RIMS?

15      A.  Were RIMS and NICE for PacifiCare and of

16 course, UNET for UnitedHealthcare.

17      Q.  So what did you understand to be the reference

18 to two platforms?

19      A.  I don't know if, at the time, I took it as

20 a -- PacifiCare as an entity platform, United as an

21 entity platform or if I, in my head, broke it down to

22 something more granular than that.

23      Q.  The information that you had available to you

24 was consistent with providers complaining that there

25 was unacceptable administration on both platforms,
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 1 whether interpreted as NICE versus RIMS or the

 2 PacifiCare platforms versus United platforms, right?

 3      A.  The information I had was what Kerri was

 4 reporting out of the administrative advisory council.

 5      Q.  No, I understand that.  But you received this

 6 information with a reference to both platforms.  And

 7 you're saying you weren't sure whether she was saying

 8 United platforms and PacifiCare platforms or whether

 9 she was saying RIMS and NICE.  That was your testimony,

10 right?

11      A.  Yes.

12      Q.  And that uncertainty was possible because,

13 whether it was interpreted either way, you had been

14 hearing objections that the administration was not

15 acceptable, correct?

16      A.  I can't answer yes or no to that because I

17 don't know that I had received specific feedback that

18 our administration on the platforms, whatever

19 platforms, was unacceptable.

20      Q.  Okay.  And the Item No. 3 says that the

21 providers have not received any benefits from the

22 integration of PacifiCare, correct?

23      MR. KENT:  Objection, document speaks for itself.

24      THE COURT:  That is what it says.  What do you

25 want from her?
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 1      MR. STRUMWASSER:  I want a confirmation that's

 2 what she understands it to say.

 3      THE COURT:  All right.

 4      MR. KENT:  Objection -- well --

 5      THE COURT:  If you know.

 6      THE WITNESS:  That's what it says.

 7      MR. STRUMWASSER:  Q.  And she says that, in the

 8 last paragraph on the page, "We are almost three years

 9 out, and they have no timeline on expectations from a

10 platform perspective."  Do you see that?

11      A.  Yes.

12      Q.  And that "silence on the topic is no longer an

13 acceptable answer to the external provider community,"

14 you see that, right?

15      A.  Yes.

16      Q.  And the observations that are contained in

17 that paragraph were consistent with your own

18 understanding in September of '08, correct?

19      A.  It was consistent with the e-mail I sent to

20 Mr. O'Boyle and Mr. Novinski a few minutes earlier.

21      Q.  You mean a few minutes later?  Are we talking

22 about the top of 4332?

23      A.  Well, in 858, I forwarded my perspective and

24 Lisa's perspective to Mr. O'Boyle and Mr. Novinski at

25 9:48 in the morning.
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 1          And then I forwarded 859 to Mr. O'Boyle and

 2 Mr. Novinski a couple of hours later.

 3      Q.  Am I correct in reading the top of 859 to

 4 reflect your concurrence that there was an "inability

 5 to provide our physicians and other providers a

 6 consistent experience"?

 7      MR. KENT:  Objection, relevance.

 8      THE COURT:  What's the relevancy?

 9      MR. STRUMWASSER:  I just want to know whether

10 she's concurring in these observations.

11      THE COURT:  All right.

12      THE WITNESS:  I was not necessarily concurring.  I

13 was simply providing additional feedback as additional

14 color commentary to follow up on my e-mail of a couple

15 of hours earlier.

16      MR. STRUMWASSER:  One more, and then I'll be done.

17      MR. GEE:  For the day.

18      MR. STRUMWASSER:  For the day, yes.

19          860, your Honor?

20      THE COURT:  Yes.  All right.  860.  It is an

21 e-mail.  It's got a top date September 28, 2008 with an

22 11:31 a.m. time.

23          (Department's Exhibit 860, PAC0485941 marked

24           for identification)

25      THE WITNESS:  I'm ready.
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 1      MR. STRUMWASSER:  Q.  So this e-mail chain starts

 2 with the same e-mail from you to Ms. Mcdonnel and

 3 others that we saw in Exhibit 859, correct?

 4      A.  Actually, it starts, I think, with the same

 5 e-mail that began the string in 858.

 6      Q.  At the top, you are writing to Mr. Lippencott

 7 and Ms. Mcdonnel and Ms. Balbone that you've gotten no

 8 response, the radio silence is deafening, and you

 9 characterize yourself as "frustrated on the West

10 Coast."  Right?

11      A.  Yes.

12      Q.  What you're frustrated with is the lack of

13 response from the people to whom you have brought

14 this -- to whose attention you've brought this, right?

15      A.  Yes.  I was characterizing that in response to

16 lack of response from Mr. Mueller and Mr. Tenace on the

17 topic.

18      Q.  Ms. McFann, do you know what became of Work

19 Package 3?

20      A.  I don't know because in my current role, which

21 I assumed shortly after that exchange, I don't have

22 line of sight to that.

23      MR. STRUMWASSER:  This is a good place for us to

24 rest for the day, your Honor.

25      THE COURT:  We will return tomorrow at 9:00
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 1 o'clock?

 2      MR. KENT:  Sure.

 3          (Whereupon, proceedings recessed

 4           at 3:53 o'clock p.m.)

 5
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 1 STATE OF CALIFORNIA     )

                        )   ss.

 2 COUNTY OF MARIN         )

 3          I, DEBORAH FUQUA, a Certified Shorthand

 4 Reporter of the State of California, duly authorized to

 5 administer oaths pursuant to Section 8211 of the

 6 California Code of Civil Procedure, do hereby certify

 7 that the foregoing proceedings were reported by me, a

 8 disinterested person, and thereafter transcribed under

 9 my direction into typewriting and is a true and correct

10 transcription of said proceedings.

11          I further certify that I am not of counsel or

12 attorney for either or any of the parties in the

13 foregoing proceeding and caption named, nor in any way

14 interested in the outcome of the cause named in said

15 caption.
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17
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 1 TUESDAY, OCTOBER 26, 2010; 9:00 A.M. DEPARTMENT A; ELIHU

 2 HARRIS STATE BUILDING; 1515 CLAY STREET; RUTH ASTLE,

 3 ADMINISTRATIVE LAW JUDGE

 4                           -oOo-

 5          THE COURT:  This is on the record.  This is

 6 before the Insurance Commissioner of the State of

 7 California in the matter of PacifiCare Life and Health

 8 Insurance Company.  This is OAH Case Number 2009061395

 9 and Agency Case Number UPA 2007-00004.

10          Today's date is the 26th of October, 2010, in

11 Oakland.  Counsel are present.  Respondent is here in

12 the person of Ms. Monk.  And Ms. McFann is still on the

13 stand and is continuing to testify.  Mr. Strumwasser

14 handed out 5346.

15          MR. STRUMWASSER:  Six, 7, 8 and 9.

16          THE COURT:  Forty-six, 47, 48 and 49.  Thank

17 you.

18                     CROSS-EXAMINATION

19 BY MR. STRUMWASSER:

20     Q.   Good morning, Ms. McFann.

21     A.   Good morning.

22     Q.   I assume you are familiar enough, if you would

23 like to take the time to look at those exhibits or if

24 you would like to stop to talk about them, that's fine.

25     A.   My preference  would be that I just go through
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 1 them one at a time as you discuss them.  Are you ready

 2 for me to review 5346 then?

 3     Q.   So you recall testifying about the PacifiCare

 4 fee for service providers Quick Reference Guide?

 5     A.   Yes.

 6     Q.   And that is a document that is 5346; is that

 7 right.  Correction, it is contained within 5346; right?

 8     A.   That's correct.

 9     Q.   This Quick Reference Guide would have been

10 mailed out around June 23 of '06?

11     A.   It would have been mailed out in early June to

12 a specific population of providers, specifically those

13 would have been overlap providers.  Actually two groups

14 of providers in early June 2006.  First of all the

15 overlap providers as well as the providers we called the

16 positive -- the second group would have been a positive

17 disruption providers.  That is those providers who were

18 historically in the PacifiCare Network, but were not

19 part of the CTN Network as well as it would have been

20 included in any CTN gap contract return packets and

21 welcome packets as well.

22     Q.   This was not sent to non-par providers, right,

23 non-participating PHLIC providers; right?

24     A.   Not to my recollection.

25     Q.   Let's look at 5348 about 20 pages in at 8456.
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 1 On the left side we have a column called issue; right?

 2     A.   I am trying to familiarize myself with the

 3 document, Mr. Strumwasser.

 4          I am ready.

 5     Q.   In the first column the left we have "Issue,"

 6 which relates to potential issues that a provider may

 7 experience with PacifiCare?

 8     A.   Yes.

 9     Q.   And the second column is what to do with what

10 action a provider should take should they encounter one

11 of those issues.

12     A.   Yes.

13     Q.   "References," that providers more information

14 about the processes listed and "What to do" column;

15 right?

16     A.   Yes.

17     Q.   And how to escalate, that is providing the

18 number for Network Operations if the provider is

19 unsatisfied with the resolution of their issues; right?

20     A.   Yes.

21     Q.   So back on the issues column, the first issue

22 is, "If you believe your claim was not paid correctly".

23 Do you see that?

24     A.   Yes.

25     Q.   And that is an issue that arises after the
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 1 claim has been adjudicated and after a provider receives

 2 an EOB or EOP; right?

 3     A.   Well, there is -- I don't recall if the first

 4 sub bullet, so if you read the first sub bullet below,

 5 if you have not received payment for submitted claims,

 6 it is a sub of that one.  So it could be a couple of

 7 different types of claim payments scenarios.

 8     Q.   But in each case it is regarding an

 9 unsatisfactory adjudication of a claim, a provider was

10 expecting a payment and didn't get it or wasn't

11 expecting the payment that he or she got; right?

12     A.   Correct.

13     Q.   Under item number one, be sure to file a

14 dispute per your contract's time requirements.  What is

15 that a reference to?

16     A.   We referred providers back to whatever

17 documents they had, whatever documents they had to the

18 extent that there was any language in there about the

19 dispute timeline.

20     Q.   Is that customary that there be such language

21 in the contract?

22          MR. KENT:  Vague; no foundation.

23          THE COURT:  If you know.

24          THE WITNESS:  I don't know because the

25 PacifiCare templates, that were 40 plus different
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 1 physician templates to work with.

 2 BY MR. STRUMWASSER:

 3     Q.   Do you know in general how much time providers

 4 have to dispute payments?  I am talking about par

 5 providers.

 6     A.   I don't recall off the top of my head for

 7 California.

 8     Q.   The second issue, if you have lost the EOB or

 9 believe the EOB to be incorrect, please contact customer

10 service; right?

11     A.   Yes.

12     Q.   So this again relates to a situation after the

13 claim has been adjudicated and after the provider has

14 received an EOP or EOB; right?

15     A.   Yes.

16     Q.   And a note at the bottom says please allow 30

17 business days to receive payment of their claims;

18 correct?

19     A.   Yes.

20     Q.   That corresponds to the 30 business days that

21 the law gives PacifiCare to pay a claim; right?

22          MR. KENT:  No foundation.

23          THE COURT:  If you know.

24          THE WITNESS:  I don't know.

25
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 1 BY MR. STRUMWASSER:

 2     Q.   In the what to do, the first thing the provider

 3 is told to do is check claim status via one of the three

 4 following three processes.  One is online, two is phone

 5 in and the third is paper.  So this is telling a

 6 provider that if a provider believes a claim was not

 7 paid correctly, what the provider should do is go on

 8 line, use the phone or send a paper provider dispute;

 9 right?

10          MR. KENT:  Objection.  Misstates the document.

11          THE COURT:  Its cross-examination.  I'll allow

12 it.

13          THE WITNESS:  The question, Mr. Strumwasser?

14 BY MR. STRUMWASSER:

15     Q.   This pertains to what a provider should do if

16 he or she believes that the EOB that they have received

17 is incorrect; right?  They should go online, use the

18 phone or send paper documentation?

19     A.   That is one condition under here.  You will

20 also note it says at the very beginning check claim

21 status, so a provider could actually check the status of

22 a claim that perhaps they hadn't received any payment on

23 yet that they had submitted it.

24     Q.   That is the first thing that they are -- that's

25 suggested to do if you believe your claim was not paid
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 1 correctly; right?

 2     A.   Check online was one of the three operations

 3 provided, yes.

 4     Q.   So at the bottom of the first column, initial

 5 payment for claims, allow 30 days to claim adjustment

 6 requests and, that is telling the provider that you

 7 should allow 30 business days before you do the things

 8 in the "What to do" column; right?

 9     A.   No.  That is not how I read it.  That second

10 column includes claim status not necessarily limited to

11 claims adjustment requests, so you don't have to wait 30

12 business days to go check your claim's status.

13     Q.   So how would you finish the title of this

14 column what to do if?

15          MR. KENT:  Vague.

16          THE COURT:  Do you understand the question?

17          THE WITNESS:  I don't understand the question.

18 BY MR. STRUMWASSER:

19     Q.   Would you agree that it is a fair reading that

20 column two says what to do if you believe your claim was

21 not paid correctly?

22          MR. KENT:  Objection.  This is irrelevant.  The

23 document says what it says.

24          THE COURT:  I'm not sure that it is any value

25 to have her characterize it.  There are two things in
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 1 the issues, not just one.  I am going to sustain the

 2 objection.

 3 BY MR. STRUMWASSER:

 4     Q.   Then let me just ask would you agree that a

 5 fair reading of this is that the things listed in the

 6 what to do column are what you should do if you believe

 7 the claim was not paid correctly or if you have lost the

 8 EOB or believe the EOB is incorrect?

 9          MR. KENT:  Objection; irrelevant.

10          THE COURT:  I'll allow it.

11          THE WITNESS:  I'm not sure that really is

12 something that I can answer with yes or no.  Let me try

13 to explain.  I agree -- the way I read column two is

14 this is what you provider, if you have any questions

15 about your claim status, your EOB, if you have any

16 disputes, here are the ways you can contact us to

17 discuss these things or get these things researched and

18 resolved.

19 BY MR. STRUMWASSER:

20     Q.   So reading of column two is that it is not

21 things to do that are enumerated in column one?

22          MR. KENT:  Objection.  Her reading is not going

23 to help any of us.  The document says what it says.

24          THE COURT:  What's the relevancy of her

25 understanding of this document?



12873

 1          MR. KIRK:  Well, she has responsibility for

 2 these packages.  These packages have been tendered as a

 3 means to indicate acknowledgment of claims.  There is

 4 nothing about acknowledgment of claims here.

 5          THE WITNESS:  I'm sorry.  Would you please

 6 repeat the question.

 7 BY MR. STRUMWASSER:

 8     Q.   So your reading of column two is not that it is

 9 things to do in response to issues in column one?

10     A.   Column two includes items noted in column one,

11 additionally has other items in there such as check

12 claims status.

13     Q.   In the references column under the heading

14 online there is a number of bullets describing

15 information available on the provider portal; right?

16     A.   Yes.

17     Q.   And bullet three says claims statute inquiry;

18 correct?

19     A.   Yes.

20     Q.   Are you aware, Ms. McFann, that PacifiCare's

21 provider portal contains no information about the claim

22 status until after the claim has been adjudicated?

23     A.   I am not personally familiar with the details

24 of our portals work.

25     Q.   Under phone the provider is referred to the IBR
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 1 service; right?

 2     A.   Yes.

 3     Q.   And the provider is told that this service is

 4 providing 24-hour access to claims status and

 5 eligibility; right?

 6     A.   Yes.

 7     Q.   You are aware, are you not, that the IBR

 8 service does not provide information about claim status?

 9     A.   I am not personally familiar with how the IBR

10 works.

11     Q.    Last time we were here we discussed CTN's

12 exercise of its right to terminate its agreement; with

13 United with six months notice; right?

14     A.   Yes, it did.

15     Q.   You testified, did you not, that you and your

16 colleagues knew the prospect of transitioning from CTN's

17 Network to PacifiCare's in only six months as very

18 risky; do you recall that?

19     A.   I do recall characterizing it as risky.

20     Q.   Do you recall testifying that even a full year

21 would be a challenge?

22     A.   Yes.  To clarify I did testify that a full year

23 would be a challenge, but it was certainly more

24 advantageable than six months.

25     Q.   You recall testifying that had United had been
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 1 permitted to perform a less speedy transition, that

 2 would have resulted in pure challenges arising from the

 3 retroactive contract loads?

 4          MR. KENT:  No foundation.  We are getting into

 5 really an unfair memory contest.  If Counsel wants to

 6 show the witness some prior testimony.

 7          THE COURT:  If you know.

 8          THE WITNESS:  I don't recall the exact details.

 9          MR. STRUMWASSER:  10758 and 59.  I don't have

10 line numbers.

11          "QUESTION:   And had the transition been less

12 speedy, you would have had fewer challenges arising out

13 of the retro effective contract loads; right?

14          MR. KENT:  What line are you on?

15          MR. STRUMWASSER:  I don't have line numbers,

16 I'm sorry.  It is at the bottom of page 58.

17           "QUESTION:   And had the transition been less

18           speedy, you would have had fewer challenges

19           arising out of the retro effective contract loads;

20           right?

21           "ANSWER:   Yes.  Have we had the opportunity to

22           have a year or longer, I believe we could have

23           mitigated some of that."

24          Do you recall that testimony, Ms. McFann?

25          THE WITNESS:  Yes.
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 1 BY MR. STRUMWASSER:

 2     Q.   After CTN had given its six months notice,

 3 let's say on December 23rd, someone had suggested to you

 4 that you transition off the CTN Network sooner than

 5 that, would you consider that a good idea?

 6          MR. KENT:  Objection.  Calls for speculation;

 7 incomplete hypothetical.

 8          THE COURT:  If you know.

 9          THE WITNESS:  I don't recall any discussions

10 around getting off CTN sooner than 180 days.

11 BY MR. STRUMWASSER:

12     Q.   You don't recall anybody suggesting getting of

13 CTN let's say sooner than three months?

14     A.   I don't recall any discussions around that.

15          MR. STRUMWASSER:  861, your Honor.

16          THE COURT:  861 is an email with a top date of

17 January 21st, 2006.

18          (Exhibit 861 marked for Identification.)

19          THE WITNESS:  I'm ready.

20 BY MR. STRUMWASSER:

21     Q.   Does this refresh your recollection as to

22 whether there were suggestions that you do the

23 transition in less than six months?

24     A.   This refreshes my recollection that there

25 was -- that I was asked for the feasibility of whether
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 1 we could do a transition in a much smaller timeframe.

 2     Q.   The bottom of 8936, who is Gerald Brockman?

 3     A.   Gerald or Jerry was leading either both MDM and

 4 CCI at the time or one of the two functions.  I don't

 5 recall which of those it was.

 6     Q.   And he reports that he had been reviewing the

 7 plans with Mr. McMahon and he says given the potentially

 8 significant attention required to create and maintain a

 9 dual network over an interim period, what is the value

10 of having both networks in place as opposed to just

11 cutting over to a PacifiCare Network resolution on 4/1.

12 And I understand that 4/1 to be '06.  Is that your

13 understanding as well?

14     A.   Yes.

15     Q.   What do you understand the phrase PacifiCare

16 Network solution to be?

17     A.   Am I overlooking it?  I'm sorry.

18     Q.   At the bottom of 8936, the time fragmented line

19 there, the third line of that passage on the right side,

20 "verses simply cutting over to just a PacifiCare Network

21 solution."

22     A.   As I understood it at the time and reading it

23 today, many years later, I understand it to mean

24 utilizing the PacifiCare Network as a substitute for CTN

25 for current and any new business.
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 1     Q.   So that means that you would be essentially

 2 moving the gap providers into the PacifiCare Network;

 3 right?

 4     A.   No.  That would mean that we would have to

 5 contract with contract with the gap providers in even a

 6 significantly shorter time.

 7     Q.   You were already in the process of contracting

 8 with gap providers; correct?

 9     A.   Yes.

10     Q.   So the gist of this suggestion is that instead

11 of contracting and using United paper, you would use

12 PacifiCare paper and have a single network within the

13 PacifiCare framework; correct?

14     A.   No, that's not correct.  Utilizing PacifiCare

15 paper for gap providers wasn't contemplated anywhere in

16 this email and was not discussed even in the

17 organization, even in January of 2006.

18     Q.   So then I don't understand.  What is just a

19 PacifiCare Network solution mean?

20     A.   That means -- the way I interpreted then and

21 the way I interpret it today -- no CTN for anybody

22 starting 4/1, 2006.  As opposed to the alternative which

23 was leave CTN in place for United business until

24 6/23/06.  And keep PacifiCare Network for the PacifiCare

25 members, don't let the United members access the
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 1 PacifiCare Network until 6/23/06, creating the dual

 2 network maintenance scenario that Jerry was referencing.

 3     Q.   So under this proposal on April 15th, a

 4 PacifiCare member could be served by a PacifiCare

 5 network provider using then existing PacifiCare

 6 contracting; right?

 7     A.   Under this proposal, 4/15, a PHLIC member would

 8 have access.  Anybody who was historically on a PHLIC

 9 contract as well as any providers who were gap providers

10 that we managed to secure on UnitedHealthcare paper.

11     Q.   Those gap providers that were put on United

12 paper under this proposal, their claims, the PHLIC

13 member claims for those gap providers would be paid on

14 RIMS?

15     A.   Any PHLIC claims for providers regardless of

16 whether they were gap, brought in on United paper or on

17 PHLIC, those claims would have processed on RIMS.

18     Q.   And a United member, a UHIC member on 4/15,

19 would that member have access to a PacifiCare provider

20 that did not have a United contract?

21     A.   In this specific scenario, had we migrated off

22 of CTN prior to 4/15, a UHC member would have had access

23 to any legacy PHLIC providers that had been sitting on

24 PHLIC paper as well as any gap providers that we managed

25 to bring into the network prior to that date on
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 1 UnitedHealthcare paper.

 2     Q.   And before that UHIC member, who is now

 3 accessing a PHLIC provider without reference to the CTN

 4 contract, which claims platform would have paid that

 5 claim?

 6     A.   For the UHIC member, it would have been the

 7 UNET platform.

 8     Q.   So you would have had the provider on two

 9 platforms under this proposal as you understand it?

10     A.   We would have loaded the providers on NDB,

11 maintained them on NDB under this proposal and turned on

12 the EPDE.  That's really the implication here.  We would

13 have turned on the EPDE by 4/1 as opposed to 46/23/06 in

14 order to avoid a dual maintenance scenario.

15     Q.   Is it your testimony, Ms. McFann, that that

16 system, as you just described it, would not be a dual

17 network approach?

18     A.   It was my understanding then and it is my

19 understanding now that that would not have been a dual

20 network approach because the concern that Mr. Brockman

21 was raising from Mr. McMahon was maintenance in two

22 areas.  If you load it all into the NDB and you turn on

23 the EPDE, you are focussing on maintaining them in the

24 NDB with the exception of course of the exclusion

25 providers that we have discussed.



12881

 1     Q.   So it is your understanding then that the

 2 PacifiCare providers under this proposal would have been

 3 loaded in NDB by 4/1/06?

 4     A.   Yes, that was the hypothetical we were looking

 5 at.

 6     Q.   And that doesn't constitute a dual network

 7 solution?

 8     A.   No, that does not constitute a dual network

 9 solution.

10     Q.   On the bottom of 8935 you write, with respect

11 to your and Dirk's question below, the value of doing a

12 full cutover to the PHS Network would include the

13 following network driven benefits and costs off the top

14 of my head.  The first is you would no longer pay

15 leasing charges to CTN; right?

16     A.   Yes.

17     Q.   And the second is that you would get the

18 benefit of PacifiCare rather than CTN rates for

19 providers to the extent those PacifiCare rates are

20 better than the CTN rates; right?

21     A.   Yes.

22     Q.   You were going to avoid positive disruption

23 from the PHS Network if the current accessing agreement

24 with CTN prohibits our accessing it for the current

25 business and you say in parenthesis I can check on that?
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 1     A.   So to clarify, positive disruption isn't

 2 avoided.  Positive disruption is actually a good thing.

 3 So it wouldn't be avoidance of positive disruption, it

 4 would be getting to take the benefit of positive

 5 disruption.

 6     Q.   Now, in fact, you determine that you could get

 7 the benefits of positive disruption even while the CTN

 8 contract was in effect; right?

 9     A.   No, that's not the case.

10     Q.   So on April 15th, a UHIC member did not have

11 access to a PHLIC provider under the PHLIC contract?

12     A.   Correct, with the exception, as I have

13 testified before, that there was a PHLIC agreement with

14 Providence Health Systems.  That we obtained CTN

15 agreements access back to January 2006, because Blue

16 Shield of California's contract with them terminated.

17     Q.   Then you identify costs.  The first category is

18 if the PacifiCare rates are less competitive than

19 contract, then you would be stuck with -- if the

20 PacifiCare contracts are less competitive, that is to

21 say higher?

22     A.   Higher reimbursement rates, that is correct.

23     Q.   Then you wouldn't benefit from the cheaper CTN

24 reimbursement rates for the balance of the six-month

25 period; right.  That's what this is saying; right?
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 1     A.   Yeah, if you get your pluses and minuses.  This

 2 one would fall in the minus column.

 3     Q.   Costs?

 4     A.   Yes.

 5     Q.   The second is any piece contract whose language

 6 prohibits us from accessing them, what does that mean?

 7     A.   As we discussed we did a full audit of all the

 8 hospital deals, all the legacy PacifiCare hospital

 9 deals, the medical group deals, et cetera, and we were

10 looking for any affiliate or change in control language

11 which would prohibit UnitedHealthcare members from

12 accessing the agreement making them in effect non-par.

13 And so to the extent we didn't solve that with a bridge

14 amendment or some other negotiation, those providers,

15 those contracts wouldn't allow access, therefore those

16 providers would have had to be treated as non-par until

17 that problem was solved.

18     Q.   Third item is any CTN Network gaps that haven't

19 been closed by 4/1 would impact current business.  In

20 other words, what you are saying is it gives us fewer

21 months to contract the gap providers; right?

22     A.   Yes.

23     Q.   When you wrote this, I understand this was and

24 off the top of your head -- let me first ask you about

25 the rest of the text.  You say I agree we should look at
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 1 this, see what the cost benefit and then you say there

 2 are some questions.  And the first is whether CTN will

 3 let us do the cutover earlier because you also had a

 4 six-month cancellation provision; right?

 5     A.   Yes.  To my recollection, it was mutual.

 6     Q.   Then the second concern you had is how quickly

 7 you could close the network gaps, that is contract with

 8 the gap providers; right?

 9     A.   Correct.

10     Q.   What is USS?

11     A.   USS stands for Uniprise Strategic Services.

12 That was the former name of our unit in UnitedHealth

13 Group which managed our relationships with our large

14 national account customers.

15     Q.   Those weren't data processing folks, those were

16 network -- provider network folks; right?

17     A.   No.  To clarify USS was the sales force.

18     Q.   So now I don't see anything in this email

19 expressing any concern on your part that you might have

20 difficulty actually getting the two platforms ready to

21 go by 4/1.  Am I missing it here?

22     A.   I was asked in email to field a very specific

23 question regarding the value of undertaking an activity.

24 I wasn't accountable and I didn't have line of sight for

25 getting the two databases ready or to get NDB read to
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 1 go.  I was speaking specifically to the question of what

 2 is the value of having both networks in place, that is

 3 the cost benefit.

 4     Q.   Would you agree that the gist of your email is

 5 that at a minimum a full transition in less than six

 6 months was something worth considering?

 7     A.   I would not agree that is the gist of my email.

 8 The gist of my email was to answer the very specific

 9 question of what the value is.

10     Q.   So when you say I agree we should look at this

11 to see what the cost benefit is, that is not an

12 indication that the expedited transition was worth

13 considering?

14     A.   No.

15     Q.   I have some questions for you about claim

16 holds.  Do you remember your testimony about United's

17 rules of the road regarding late loaded provider

18 contracts in the period leading up to 6/23 had 23/06?

19     A.   Yes.

20     Q.   One was the contract had to be received by a

21 certain date; right?

22     A.   Yes.

23     Q.   And the other was that the provider hold claims

24 until the contract was loaded; correct?

25     A.   Yes.
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 1     Q.   So it was not a rule of the road for you to

 2 give a provider a date in the future for which the

 3 provider could stop holding claims?

 4     A.   I would have to go back to look at the rules of

 5 the road documents that we have looked at in this

 6 proceeding to be able to answer that accurately.

 7     Q.   Do you recall any instance in which the

 8 provider contract said you are agreeing to hold claims

 9 until we tell you the contract is loaded but in no case

10 more than 30 days or 60 days or some other fixed period?

11     A.   I don't remember anything along those lines.

12     Q.   Do you remember being asked for such a term by

13 a provider?

14     A.   I don't personally recall that.

15     Q.   Do you remember any provider saying, jeez, this

16 is -- you are really asking me to make an indefinite

17 hold for my claims and that could cause me business

18 problems?

19     A.   I don't recall a provider bringing that to my

20 attention.

21     Q.   Do you remember Leslie Carter ever asking for

22 an exception to the indefinite hold?

23          MR. KENT:  No foundation.

24          THE COURT:  If you know.

25          THE WITNESS:  I'm sorry.  The question doesn't
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 1 make any sense because there was not an indefinite hold.

 2 BY MR. STRUMWASSER:

 3     Q.   Well, a hold until -- a fixed hold period as

 4 opposed to a hold until we load the contract?

 5          MR. KENT:  Objection; vague.

 6          THE COURT:  Do you understand the question?

 7          THE WITNESS:  I'm afraid I don't.

 8 BY MR. STRUMWASSER:

 9     Q.   Do you recall any instance in which a provider

10 objected to the hold being defined solely in terms of

11 the contract being loaded on the grounds that that was

12 an indefinite hold and asked for a definite period and

13 that Ms. Carter asked the Company, your company, to

14 accommodate that request?

15     A.   I don't recall anything specifically.

16          MR. STRUMWASSER:  862.

17          THE COURT:  862 is an email with a top date of

18 November 15, 2007.

19          (Exhibit 862 marked for Identification.)

20          THE WITNESS:  I'm ready.

21 BY MR. STRUMWASSER:

22     Q.   Does this document refresh your recollection as

23 to the Leslie Carter request that I asked you about?

24     A.   It refreshes my memory regarding a request

25 regarding a 2008 contract negotiation with Adventist
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 1 Health not related to the CTN transition.

 2     Q.   At the bottom of the second page, 5499, we have

 3 an email from Ms. Carter to somebody at Adventist saying

 4 Adventist needs to agree to the following terms in order

 5 for us to implement a 1/1/08 effective date for

 6 commercial rates and so on.  And the second term on the

 7 top of the next page is agree to hold claims until

 8 1/15/08 or until we communicate that all the facilities

 9 have been loaded or are ready for claim payment, which

10 ever is later.

11          MR. KENT:  Objection; relevance.  We are in

12 2008, we have a negotiation with a particular hospital.

13          MR. STRUMWASSER:  If nothing else the

14 remediation of these negotiations is going to go to

15 penalty of the violation.

16          MR. KENT:  This is a one off negotiation with a

17 particular hospital chain.

18          THE COURT:  All right.  I'll allow it, but it

19 is limited.

20          THE WITNESS:  What was the question?

21 BY MR. STRUMWASSER:

22     Q.   I was calling your attention to item two on the

23 top of 5500, agree to hold claims to 1/15/08 or until

24 all the facilities have been loaded and are ready for

25 claims payment, which ever is later.  Do you see that?
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 1     A.   Yes.

 2     Q.   Back on the prior page towards the bottom, the

 3 provider says in item two, we agree to hold the

 4 submission of claims for dates of service starting on

 5 January 1, '08 for a period of two weeks to January 15,

 6 '08 and an additional one-week period to complete the

 7 loading process.

 8          Do you see that?

 9     A.   Yes.

10     Q.   Here we have the response from Ms. Carter to

11 Adventist saying I need Adventist to hold the claims I

12 referred to in my email.  Do you see that on the upper

13 half of 499?

14     A.   Yes.

15     Q.   And the provider response at the top of that

16 page, your email had an open ended claims hold which is

17 unreasonable since you could possibly hold up our cash

18 floor for 21 days!  We need some predictable time

19 limitations on this issue Leslie.  If three weeks won't

20 work -- what does NTE mean?

21     A.   I believe he means not to exceed.

22     Q.   At the bottom of 5498 Ms. Carter writes to you

23 that this seems reasonable 30 days and asks for your

24 thoughts.  And you reply there is no way Tim and Ed are

25 going to support this.  Do you recall that?
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 1          MR. KENT:  Objection; irrelevant.  I thought he

 2 was going to lay a foundation that had something to do

 3 with this case. He is just reading from a document --

 4          THE COURT:  I am going to sustain the

 5 objection.  We see it.  What is the issue?  What do you

 6 want from her?

 7 BY MR. STRUMWASSER:

 8     Q.   Do you recall that Ms. Carter asked for

 9 permission to go to Mr. Novinsky and Mr. McMahon?

10          MR. KENT:  Objection.  Irrelevant.  The

11 document says exactly what it says.

12          THE COURT:  He is asking if she recalls.  I'll

13 allow it.

14          THE WITNESS:  Ms. Carter was not asking my

15 permission.  Ms. Carter informed me that she was going

16 to be approaching Mr. Novinsky and Mr. Kaja for approval

17 to submit a contract in November for a January effective

18 date with a different claims hold.

19 BY MR. STRUMWASSER:

20     Q.   And you told her you are welcome to do so;

21 right?

22     A.   Yes.

23          MR. STRUMWASSER:  863, your Honor.

24          THE COURT:  863 is an email with a top date of

25 November 15th, 2007.



12891

 1          (Exhibit 863 marked for Identification.)

 2          THE WITNESS:  I'm ready.

 3 BY MR. STRUMWASSER:

 4     Q.   This is the same email chain up to the very

 5 top, the highest, that is to say the most recent message

 6 is different, right, that is not on 862; right?

 7     A.   That's correct.

 8     Q.   And you tell Mr. Novinsky I do not endorse

 9 this; right?

10          MR. KENT:  Objection.  Irrelevant.

11          THE COURT:  What's the relevancy?

12          MR. KIRK:  It's an indication that there

13 were -- there was a rigid refusal to vary the indefinite

14 hold requirement and it is an indication of internal

15 dissension within the organization regarding that.

16          MR. KENT:  First, there is no some kind of

17 indefinite hold requirement that I have heard testimony

18 about.  This email and the prior one have nothing to do

19 with, as far as I can tell, anything to do with the

20 alleged violations in this case.  And I am still waiting

21 for Mr. Strumwasser to ask this witness with a question

22 which arguably connects these dots.

23          THE COURT:  Where is this going?

24          MR. STRUMWASSER:  The fact that in 2008 the

25 Company refuses to commit itself to a fixed date
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 1 indicates a lack of belief on the part of the

 2 organization itself that it has solved is contracts

 3 loading issues.  It will go to penalties associated with

 4 failure to load earlier.

 5          THE COURT:  All right.  I'll allow it.  You are

 6 getting pretty far out there Mr. Strumwasser.  Let's

 7 finish this up now.

 8          MR. STRUMWASSER:  Almost done.

 9 BY MR. STRUMWASSER:

10     Q.   You advised Mr. Novinsky that the request by

11 Ms. Carter not be approved; correct?

12     A.   No.  I was simply informing Mr. Novinsky I

13 don't support -- I'm not in agreement with Ms. Carter's

14 work with Mr. Gawly.  However, ultimately, he was the

15 decision-maker, he could decide if he wanted to pursue a

16 different avenue.

17     Q.   So you did not intend by the words I do not

18 endorse this to recommend that it not be approved?

19     A.   No, I was letting him know my point of review.

20     Q.   Does the fact that you are going to these

21 lengths reflect any lack of confidence on your part

22 company could successfully load the contract within 30

23 days?

24     A.   No.  And to clarify, our year-end load

25 requirement contract submission requirements are if in
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 1 the regular course of business, if it is a 1/1 contract,

 2 it needs to be in the house, submitted to CCI by 11/1,

 3 just like many other organizations have pipeline

 4 management activities at the end of the year.

 5     Q.   Ms. McFann, I don't see a copy of this going to

 6 Ms. Carter.  Did you separately provider a copy of this

 7 or discuss the issue of whether an exception should be

 8 made with Ms. Carter before the decision was made?

 9          MR. KENT:  Objection; irrelevant.

10          THE COURT:  I'll allow it, but you need to

11 finish this up Mr. Strumwasser.

12          THE WITNESS:  I don't recall if I had a

13 separate conversation with her about this.

14          MR. STRUMWASSER:  So I am going to put in the

15 punchline and move on.

16          864.

17          THE COURT:  864 is an email with a top date of

18 November 15, 2007 at 4:13.

19          (Exhibit 864 marked for Identification.)

20          THE WITNESS:  I'm ready.

21 BY MR. STRUMWASSER:

22     Q.   This is sort of the resolution of this issue;

23 is that right?

24     A.   I don't believe I can come to that conclusion

25 because the time on 864 is 4:13 p.m. which precedes the
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 1 4:49 p.m. timing on number 862.

 2     Q.   What did you mean at the top by we are not much

 3 in a position at all to duke this out internally?

 4          MR. KENT:  Objection; relevance.

 5          THE COURT:  What's the relevance?

 6          MR. STRUMWASSER:  It depends on what the answer

 7 is.  I want to know if it is because we can't commit to

 8 a fixed period to load the contract, that's is one

 9 thing.  If it's we can't do this because of the

10 Christmas party is a different thing.

11          MR. KENT:  The why of an irrelevant story is

12 still irrelevant.

13          THE WITNESS:  I don't recall what I meant by

14 that.

15          MR. STRUMWASSER:  Why don't we do the morning

16 break.

17          (Morning recess.)

18 BY MR. STRUMWASSER:

19     Q.   I would like to ask you some questions about

20 the California Medical Association.  You testified on

21 direct that you had conversations with CMA in early May

22 of 2006 in response to the CMA Survival Guide.  Do you

23 recall that?

24     A.   Yes, in response to their UnitedHealthcare,

25 PacifiCare survival kit.
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 1     Q.   And you said you characterized the survival

 2 guide as having ripped apart the United/PacifiCare

 3 contract that you were using to close the CTN gaps.  Do

 4 you remember that.

 5     A.   Yes, I do.

 6     Q.   You said that the CMA Survival Guide

 7 incorrectly asserted that the standard contract did not

 8 comply with the relevant California state laws?

 9     A.   That is correct.

10     Q.   You based your belief about CMA's assertions

11 about non-compliance were incorrect because your

12 standard contract was at that time in the process of

13 approval with DMHC and DMHC had raised no issues with

14 how the contract comported with the state law; right?

15     A.   Yes.

16     Q.   That was in May of '06 that the CMA survival

17 guide went out claiming that the United standard guide

18 did not imply, and you though it did comply because of

19 its having been in the approval process of the DMHC;

20 right?

21          MR. KENT:  Objection; vague.

22          THE COURT:  Did you understand the question?

23          THE WITNESS:  I did not.

24          THE COURT:  Rephrase.

25
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 1 BY MR. STRUMWASSER:

 2     Q.   The guide went out in May of '06; right?

 3     A.   Yeah, that sounds about right.

 4     Q.   And that was about the time that your contract

 5 was under review at DMHC; right?

 6     A.   Yeah, I believe so.

 7          MR. STRUMWASSER:  865, your Honor.

 8          THE COURT:  865 is a letter with a top date of

 9 April 13th, 2006.

10          (Exhibit 865 marked for Identification.)

11          THE WITNESS:  I'm ready.

12 BY MR. STRUMWASSER:

13     Q.   Do you recall seeing this document before?  Do

14 you recall seeing this exact document?

15     A.   I have seen excerpts from it that guided our

16 work with the DMHC on obtaining approval to our

17 contracts.

18     Q.   This is a DMHC review of PacifiCare's standard

19 form contract; right?

20     A.   That's what it appears to be, yes.

21     Q.   In the first 13 pages of this document, the

22 DMHC repeatedly cites the parts of the contract that are

23 not in compliance with California law?

24     A.   The predominant comments from the DMHC ask for

25 clarification and provide us in other places specific
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 1 areas where they would like for us to insert language

 2 into the contract.  We ultimately addressed the DMHC's

 3 concerns and complied with their requests.

 4          MR. STRUMWASSER:  May I have the question read.

 5          (Question read.)

 6          THE WITNESS:  Yes, there are elements in this

 7 letter where the DMHC raises concerns about compliance

 8 with the law.

 9 BY MR. STRUMWASSER:

10     Q.   For example, page 2, paragraph, number 9 cites

11 a passage and says this provision is not in compliance

12 with 1375.7 of the Act.  Do you see that?

13     A.   Yes, as it relates to the facility contract.

14     Q.   The next page, paragraph 13, this provision

15 appears to force the provider to form adhesion contracts

16 and asks for an explanation of how it would be in

17 compliance; right?

18     A.   Yes.

19     Q.   Paragraph 17 cites a statement that it does not

20 comply with any cited section of the Code; right?

21     A.   Yes.

22     Q.   Nineteen, also non-compliance; right?

23     A.   Yes.

24     Q.   Then starting on the bottom of page 5 we have

25 DMHC's review of the medical group participation
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 1 agreement, that would be the agreement that is used with

 2 participating providers who are practicing in a medical

 3 group; right?

 4     A.   Yes.

 5     Q.   So on page 6 of the letter, paragraph 42, the

 6 discussion of payors and benefit plan types, the DMHC

 7 says is not in compliance with the cited section of the

 8 Code; right?

 9     A.   Yes.

10     Q.   The next pages 47, 48 and 49 all site

11 provisions that are not in compliance with either the

12 statute or implementing regulations; right?

13     A.   Yes.  And the DMHC provides us guidance on what

14 it is looking for.

15     Q.   And on page 8, paragraph 57, 58, 59, all find

16 noncompliance terms; right.

17          MR. KENT:  Objection.  Misstates the document.

18          MR. STRUMWASSER:  Fifty-seven says this

19 provision appears to be in noncompliance with section --

20          MR. KENT:  There is no citation of any law.

21          MR. STRUMWASSER:  Section 1371.8 --

22          MR. KENT:  There is no citation of a violation

23 of the law, Mr. Strumwasser.

24          MR. STRUMWASSER:  We are on page 8, paragraph

25 57.  There is no violation of the law because they are
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 1 asking for approval.  And it is being denied because the

 2 contract is not in compliance with the statute.  This

 3 isn't an enforcement document, this is form approval

 4 document.

 5          MR. KENT:  It says it appears to be.

 6          THE COURT:  I understand.

 7 BY MR. STRUMWASSER:

 8     Q.   58 says does not contain information that is

 9 required by rule.  59, this rule does not comply with

10 the continuity of care provisions.  And 60 does not

11 comply with the cited Section.  Do you see all those,

12 Ms. McFann?

13     A.   Yes.  As I see the guidance from the DMHC that

14 we complied with an order to obtain final proposal on

15 these contracts.

16     Q.   We can go through the rest of this, but there

17 are further citations in the draft that was submitted by

18 PacifiCare to DMHC that is reviewed in this letter;

19 right?

20          MR. KENT:  Objection.  Misstates the document.

21 Speaks for itself.

22          THE COURT:  I'm sorry.  Did you understand the

23 question?

24          THE WITNESS:  I did not.

25          MR. STRUMWASSER:  I was trying to spare us
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 1 further reiteration, by getting the witness to agree

 2 that there are further citations of provisions in the

 3 reviewed contracts that DMHC concluded was not in

 4 compliance with California law.

 5          THE COURT:  Is that correct?

 6          THE WITNESS:  Yes, there are several places,

 7 which we addressed as I indicated with the DMHC.

 8 BY MR. STRUMWASSER:

 9     Q.   Isn't it a fact, Ms. McFann, that when DMHC

10 eventually did approve contracts, its order approving

11 those contracts required yet more changes as a condition

12 of approval?

13     A.   Yes.  And we complied with that.  The body of

14 the contract template that is used in California,

15 complies with California law, and is materially the same

16 as the national template we use in every other state.

17          MR. STRUMWASSER:  I am not going to move to

18 strike, but I don't think any of that after the word

19 "yes" was responsive.

20          866 your Honor.

21          THE COURT:  866 is a Department of Managed

22 Health Care document, Order Approving Amendment to Plan

23 License and has a date of August 3rd, 2006.865 is a

24 letter with a top date of April 13th, 2006.

25          (Exhibit 866 marked for Identification.)
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 1          THE WITNESS:  I'm ready.

 2 BY MR. STRUMWASSER:

 3     Q.   So we learned from the first paragraph of 866

 4 that PacifiCare submitted the plan on March 7, '06 and

 5 amended it again on April 27, May 11, June 26, June 28,

 6 July 10 and July 17; right?

 7     A.   Yes.

 8     Q.   And those amendments to the plan consisted of

 9 form physician medical group -- simplified medical group

10 and facility agreements; correct?

11     A.   That's what the Order says, yes.

12     Q.   And then the Order approves those forms subject

13 to four enumerated orders to bring them into compliance;

14 right?

15     A.   Yes.

16     Q.   And these various amendments and filings with

17 DMHC and DMHC review both came before and after CMA put

18 out its Survival Guide; right?

19     A.   Yes.

20     Q.   Ms. McFann, you testified about some issues

21 regarding the CMA issues log?

22     A.   I remember we have talked about that a couple

23 times.

24          MR. STRUMWASSER:  Let me distribute a copy of

25 5353.
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 1          THE WITNESS:  I'm ready.

 2 BY MR. STRUMWASSER:

 3     Q.   You testified that this document is a CMA

 4 issues log that contained all of the provider complaints

 5 brought to your attention by the CMA?

 6     A.   Correct, through a certain date.

 7     Q.   In the period of '06 and '07 the total number

 8 of escalated issues brought to you by the CMA was 120?

 9     A.   Yeah, I think I said approximately 120.

10     Q.   Now the first item in the CMA log in 5353 is an

11 entry dated November 10, '06; right?

12     A.   Yes.

13     Q.   5353 does not tell us anything about complaints

14 lodged before November of '06?

15     A.   No, because we did not implement the claims CMA

16 process with the CMA until Fall of 2006.

17     Q.   Am I correct that when you say the CMA claims

18 liaison process, that is what is otherwise referred to

19 as a CMA escalation process?

20     A.   Yes.  I suppose you could use those phrases

21 interchangeably.

22     Q.   We also don't know from 5353 of any claims that

23 went through the escalation process after March 3rd of

24 '08; right?

25     A.   No, but this is a snapshot in time.  The log
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 1 has continued to be maintained certainly my

 2 understanding is something until current.

 3     Q.   And this log is a log of escalated complaints;

 4 right?

 5     A.   Complaints escalated to us through the CMA.

 6     Q.   It does not purport to be and does not contain

 7 complaints that did not get escalated to you, you being

 8 PacifiCare?

 9     A.   Correct.  Perhaps those were resolved before

10 they got to us.

11     Q.   You testified that the average turnaround time

12 to resolve one of these escalated issues was around

13 between two and three weeks?

14     A.   That's about right.

15     Q.   That is what you said.  That was your

16 testimony, correct?  I can read it to you if you want.

17 Do you recall that is your testimony?

18          MR. KENT:  Objection.  Argumentative.  Again,

19 we are playing these memory games.

20          THE COURT:  If you don't remember, let's move

21 on.

22          THE WITNESS:  I remember I testified to that.

23 BY MR. STRUMWASSER:

24     Q.   That two-week turnaround time was from the time

25 you received the escalated complaint until the time you
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 1 sent the closure letter; right?

 2     A.   Yes.

 3     Q.   The turnaround time does not measure the amount

 4 of time that the provider first raised the issue with

 5 PacifiCare until the date PacifiCare resolved the issue,

 6 does it?

 7     A.   No.

 8     Q.   Let's look, for example, on page 8698.  I would

 9 like to direct your attention to row 11.  We have there

10 an escalated complaint for Dr. Robert Watson that was

11 escalated on 11/16/06 and the closure letter went out on

12 12/7/06, about a 15-day turnaround time; right?

13     A.   Yes.

14     Q.   And the status column says that United loaded

15 Dr. Watson's contracts and had to reprocess his claims;

16 right?

17     A.   Yes.

18     Q.   And that the result of the loading of the

19 contract and preprocessing was to issue checks to Dr.

20 Watson on the 15th of December; right?

21     A.   Yes.

22     Q.   Let me show you a copy, Ms. McFann, a copy of

23 5354.

24     A.   I'm ready.

25     Q.   You have seen this letter before?
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 1     A.   Yes.

 2     Q.   Turn, if you would, to 8206.  Here we have the

 3 discussion of Dr. Watson.  Dr. Watson's complaint was

 4 that he signed a complaint in March of '06, called

 5 United and PacifiCare repeatedly throughout April and

 6 failed to get a confirmation of receipt of the contract,

 7 that's the allegation; right?

 8     A.   It says he called repeatedly to confirm receipt

 9 of a contract and it confirms he received the contract

10 May 2nd of 2006.

11     Q.   Right.  Then in June Dr. Watson's patients

12 begin receiving notice from United and PacifiCare that

13 Dr. Watson was out of network.  Do you see that?

14     A.   Yes.

15     Q.   And then for the next five months Dr. Watson's

16 office tried to contact United PacifiCare but was

17 referred to six different individuals and you see six

18 different names there in parenthesis.  Do you see that?

19     A.   Yes.

20     Q.   Do you recognize any of those names?

21     A.   Yes.

22     Q.   Those are folks who would have been receiving

23 these calls?

24     A.   I recognize them as employees of

25 UnitedHealthcare/PacifiCare.
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 1     Q.   Dr. Watson's office documented they made at

 2 least 35 calls in an effort to resolve this issue, most

 3 of which went unreturned.  Do you that?

 4     A.   Yes.

 5     Q.   On July 26, '06, Carl Lasky, you know him to be

 6 a contract manager at United/PacifiCare?

 7     A.   Yes.

 8     Q.   He contacted Dr. Watson's office and requested

 9 that Dr. Watson send in a new contract.  And Mr. Lasky

10 reminded Dr. Watson office's that the effective date

11 should be retroactive to June 23, '06 to avoid a lapse

12 in participating coverage.  Do you see that?

13     A.   Yes.

14     Q.   This was an instance of a contemplated

15 retroactive contract load; right?

16     A.   To correct a situation that should have been

17 done correctly prior to 6/23/06, yes.

18     Q.   And this retro-upload was not because of Dr.

19 Watson's error, but because PacifiCare had not loaded a

20 contract that had been sent well before 6/26/06; right?

21     A.   Yes, that's what it summarizes.

22     Q.   Later on in that same paragraph Dr. Watson was

23 told later that United/PacifiCare would not be able to

24 make the contract retroactive to  6/23/06.  Do you see

25 that?
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 1     A.   Yes.

 2     Q.   The entire time up through December 1 of '06

 3 Dr. Watson's claims continued to be processed at out of

 4 network rates and members were receiving bills for

 5 remaining balances.  Do you see that?

 6          MR. KENT:  Objection.  Relevance.  Why are we

 7 going through a third-party's document and reading it

 8 and seeing if that is had it says?

 9          THE COURT:  I'm not sure.  We got into a bad

10 habit doing this.  Most of the time I don't allow it.

11 It is not necessary because we can all read it together.

12 If you have questions about it, why don't you ask them.

13          I am going to sustain the objection.  Not that

14 it is not relevant, that actually is not the reason.  We

15 don't need to read it all.  It's here.  If you have

16 questions, please ask her.

17 BY MR. STRUMWASSER:

18     Q.   On 8206, is there anything in that paragraph

19 that you know to be incorrect?

20     A.   No.

21     Q.   So Dr. Watson's problems started in the first a

22 half of 2006; right?

23     A.   Yes.

24     Q.   CMA intervened on his behalf in December of

25 '06; right?
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 1     A.   Yes.

 2     Q.   So if we go back to the log, 5353, we see that

 3 the turnaround time for Dr. Watson's problem was 15

 4 days; right?

 5     A.   Yes, as it pertains to the CMA escalation

 6 restraining order assessment.

 7     Q.   But, in fact, Dr. Watson's problems were

 8 persisting for nearly a year; right?

 9     A.   Yes, nine months.

10     Q.   At the bottom of Dr. Watson's section we a see

11 a notation, "Attached: documentation."  Do you see that?

12     A.   Yes.

13          MR. STRUMWASSER:  867, your Honor.

14          THE COURT:  867 is entitled Robert W. Watson,

15 III, M.D.   The first page is a letter of December 7,

16 2006.

17          (Exhibit 867 marked for Identification.)

18          THE WITNESS:  I'm ready.

19 BY MR. STRUMWASSER:

20     Q.   Do you recognize this document, 867?

21     A.   Yes, I do.

22     Q.   Are you aware that the material in this exhibit

23 was attached to Exhibit 5354?

24     A.   Meaning when the CMA sent the letter to Ms.

25 Rosen and when we received a copy of it?
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 1     Q.   Right.

 2     A.   Yes, I was.

 3     Q.   The second page, 8466 is the Company's closure

 4 letter informing Dr. Watson that you have loaded his

 5 contract into the systems within a June 23, '06 date;

 6 right?

 7     A.   Yes.

 8     Q.   8467 through 8473 contain supporting

 9 information.  Have you seen those pages as well before?

10     A.   Yes, insofar as they were attached to the

11 original correspondence.

12     Q.   So 8467, would you turn back for me, please.

13 Associated with the date 4/24 of '06, there is a

14 notation called 866-860-6034, you see that; right?

15     A.   Yes.

16     Q.   And under 6/15 there is a notion that PTS -- do

17 you understand that to be patients?

18     A.   Yes.

19     Q.   Received letter of non-network called

20 (866)291-0404?

21          THE COURT:  So the phone number you read is

22 under 6/20.  The phone number on 6/15 is different.

23 BY MR. STRUMWASSER:

24     Q.   Let's go back to the 4/24 one.  The number

25 866-860-6034, do you recognize that one?
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 1     A.   I don't.

 2     Q.   How about the number under 6/15, do you

 3 recognize that one?

 4     A.   Yes, that was the Planned Network Operations

 5 phone number.

 6     Q.   So if we look once again at Exhibit 5348, page

 7 8466, we have there the Quick Reference Guide; right?

 8     A.   Yes.

 9     Q.   And see we see that number under the how to

10 escalate listing; right?

11     A.   Yes.

12     Q.   So it appears in June of 2006 Dr. Watson's

13 office attempted to escalate this issue and was

14 unsuccessful; would you agree?

15     A.   Yes.  Unfortunately, they were not successful.

16     Q.   Now with respect to 5454, do you recall

17 testifying that you were very disappointed to see the

18 CMA's letter?

19     A.   5454 or 5354?

20     Q.   5354, the CMA letter of February 16, '07.

21     A.   Yes, I recall testifying.

22     Q.   You also said that United had already resolved

23 18 of the 20 issues raised in this letter; right?

24     A.   Yes.

25     Q.   One of those issues that you considered to have
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 1 been resolved was Dr. Watson's complaint that we just

 2 discussed; right?

 3     A.   Yes.

 4     Q.   So Dr. Watson was unable to get his contract

 5 loaded for nine months, but it did get loaded about two

 6 months prior to this letter; correct?

 7     A.   Yes.

 8     Q.   Is it your opinion that the CMA should not have

 9 reported Dr. Watson's complaint to you because he did

10 eventually get it loaded?

11     A.   No.  It is my opinion that the CMA should have

12 been very clear that it had been working with us on the

13 escalation process and had successfully closed the items

14 that it had brought to our attention.

15     Q.   So was it your view that they shouldn't have

16 reported it, or it was okay to report but they should

17 have said we are working on it together?

18          MR. KENT:  Argumentative.

19          THE COURT:  I'll allow it.  It is asking for an

20 explanation.  Wasn't it resolved at this time?

21          MR. STRUMWASSER:  Yes.

22          THE COURT:  Not that they were working on it

23 together, but that it was resolved at the time.

24          MR. STRUMWASSER:  With respect to Dr. Watson,

25 my question was responding to her broader point that she
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 1 was disappointed that the CMA didn't say to the

 2 Department we are working on these problems and getting

 3 them resolved.

 4          THE COURT:  Okay.

 5 BY MR. STRUMWASSER:

 6     Q.   That was your testimony; right?

 7          MR. KENT:  Why don't we do something really

 8 novel and ask her a direct question.

 9          MR. STRUMWASSER:  This is cross-examination.

10          THE COURT:  I will allow it.

11 BY MR. STRUMWASSER:

12     Q.   Your point in the prior answer was that you

13 were disappointed not that they had sent in this

14 complaint but that they had failed to say in this

15 complaint letter that you were working with the CMA and

16 were getting some of these issues resolved at that time?

17     A.   I believe that my point was partly that, that

18 they pretended there wasn't a process in place when

19 there was, and that they didn't communicate that to the

20 CDI and made it look as though we were doing nothing on

21 these items.

22     Q.   There is no place in Exhibit 5354 where they

23 affirmatively say we can't get PacifiCare to do

24 anything; right?

25          MR. KENT:  Objection.  The document speaks for
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 1 itself.

 2          THE COURT:  I'll allow it.

 3          THE WITNESS:  While the CMA does not say that

 4 explicitly, there is in my opinion an urging on the part

 5 of the CMA to create in the mind of the CDI concerns

 6 about our ability to address their issues.

 7 BY MR. STRUMWASSER:

 8     Q.   PacifiCare responded to this letter and sent

 9 something to the Department in response to it; right?

10     A.   Yes, I believe so.  I contributed information

11 to support that.

12     Q.   And this letter itself was sent to PacifiCare

13 by CMA; right?

14     A.   I don't believe we got this through the CMA.  I

15 became aware of it through Jean Diaz on our Regulatory

16 Team when she received a copy of it from the regulators,

17 which, as I pointed out, was disappointing to me.

18     Q.   Now, Ms. McFann, if an insurer has committed

19 violations of law that have caused harm to let's say

20 providers just to make it more specific and those

21 violations of law have terminated, is it your view that

22 its inappropriate for providers or an organization of

23 providers to complain to the Department about those

24 violations after they have been resolved?

25     A.   If you are asking me a hypothetical question,
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 1 the answer to that is no, the CMA can pursue a

 2 discussion of that with a regulator if they so choose.

 3     Q.   You also testified that you were disappointed

 4 with the CMA letter because you had no surprises

 5 agreement with the CMA which you thought that the CMA

 6 wasn't going to provide any correspondence to anybody

 7 about UnitedHealthcare.  Do you recall that testimony?

 8     A.   Yes.

 9     Q.   Under that understanding as you described it,

10 United would have received a courtesy copy in advance of

11 anything being sent; right?

12     A.   Yes.  It was a two-way street in that regard.

13     Q.   With whom at CMA was that agreement made?

14     A.   With Ms. Wetzel.

15     Q.   Now, that agreement was -- when was that

16 agreement made, as best you recall?

17     A.   Sometime in 2006.  Summer sounds about familiar

18 to me.

19     Q.   Would you agree that PacifiCare sought and

20 United sought that agreement specifically in response to

21 the Survival Guide and communications with providers by

22 the CMA?

23     A.   No, not necessarily.  That's consistent with

24 the positive relationships we have with medical

25 societies throughout the country.  It is just an
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 1 underpinning of how we would have worked with the CMA or

 2 anybody else.

 3     Q.   Do you recall that the agreement was explicit

 4 with regard to mailers CMA my send to its members?

 5     A.   Gosh, I don't recall.

 6     Q.   Isn't it true that there was nothing in your

 7 communications between you and Ms. Wetzel to indicate

 8 that you were asking the CMA anything about its

 9 communications with California regulators?

10     A.   Yes, its true, but in order to have a

11 reasonable business relationship with an entity, I

12 shouldn't have had to enumerate every single bullet

13 point of type of correspondence that an organization

14 might send.

15     Q.   You are talking bullet point metaphorically,

16 there wasn't a set of bullet points you were going over

17 with anybody; right?

18     A.   Correct.

19     Q.   You testified you first got involved with CMA

20 complaints because you wanted to show the CMA that

21 executives at United valued a constructive relationship;

22 right?

23     A.   Yes.

24     Q.   You also wanted to know if something was broken

25 in your organization?
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 1     A.   Yes.

 2     Q.   In regard to these CMA issues, did you find

 3 anything broken in your organization?

 4     A.   Well, there was the one item I think I

 5 testified with regard to the overpayment recovery

 6 letters that went out in 2008.  That one jumps to mind.

 7 But, however, based upon the logs, there wasn't anything

 8 that jumped out as being fundamentally broken in the

 9 organization by and large.

10     Q.   The cotract loading process at the time of your

11 getting involved in '06 and '07, that wasn't

12 fundamentally broken?

13     A.   No, because we had thousands of contracts which

14 loaded correctly the first time.  There were

15 disappointing results for some of the physicians and we

16 addressed them.

17     Q.   The data feed from NDB to RIMS, that wasn't

18 fundamentally broken?

19     A.   No, because it worked for thousands upon

20 thousands of records.  There were isolated instances we

21 have discussed where it didn't work, but I wouldn't call

22 it fundamentally broken.

23     Q.   Isn't it true, Ms. McFann, that the CMA

24 escalated issues got your full attention because you

25 believed CMA was one step from the door of CDI?
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 1     A.   No, but I believe I have characterized them as

 2 such in email traffic we have actually reviewed in this

 3 proceeding.

 4          MR. STRUMWASSER:  Let's take a look at one of

 5 those.  487, your Honor.

 6          THE WITNESS:  I'm ready.

 7 BY MR. STRUMWASSER:

 8     Q.   So this is an email chain regarding a doctor

 9 who attempted to terminate his PacifiCare contract in

10 August of '08, but it wasn't processed for several

11 months.  Right?

12     A.   Yes.

13     Q.   And on the second page Mr. Riley says that the

14 Company needs to terminate him retroactively because he

15 has proof that they sent the letter?

16          MR. KENT:  Objection; relevancy.  This seems to

17 be about the State of Washington.

18          THE COURT:  All right.  You need to develop the

19 relevancy first before we go any further.

20          MR. STRUMWASSER:  It is a CMA issue and there

21 is a reference to CDI.

22          THE COURT:  I see the reference to CDI.

23          Was this about Washington or California or

24 both?

25          THE WITNESS:  This was about California.
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 1 BY MR. STRUMWASSER:

 2     Q.   The pending question is Mr. Riley determined

 3 that you needed to terminate retroactively because he

 4 had proof that he sent a letter; right?  Ms. Riley.

 5     A.   He is actually a gentleman, and the answer is

 6 yes.

 7     Q.   On the first page you respond that this is the

 8 third one of these retroactive terminations that you

 9 have approved in two weeks; right?

10     A.   Yes.

11     Q.   And you are upset about it because this is a

12 CMA issue one step from the doors of CDI; correct?

13     A.   No.  I'm upset about this because we have a

14 process we implemented around receipt of termination

15 letters, logging, getting them in the system.  I am

16 upset because it appears to me that that process was not

17 being followed.

18     Q.   Would you characterize that as a process that

19 was broken?

20     A.   No.  I asked for a deep-dive to help me

21 understand what was going on.

22     Q.   So even if a process is not being followed with

23 sufficient frequency that you ask for a deep-dive, in

24 your view that does not constitute a process that is

25 broken?
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 1          MR. KENT:  Objection.  Relevance.  The problem

 2 is this was a United -- this is on the United side.  I

 3 don't know if this has a PHLIC connection.

 4          THE COURT:  Is this related to PHLIC?

 5          THE WITNESS:  I can't tell myself.

 6          MR. STRUMWASSER:  I don't think it matters.

 7          THE COURT:  I am going to allow.

 8          (Question read.)

 9          THE WITNESS:  Correct.  That does not

10 constitute a process that is broken until I see the

11 results of the deep-dive.  The facts would lead me to

12 come to a conclusion.

13 BY MR. STRUMWASSER:

14     Q.   You mentioned a moment ago that CMA had brought

15 to your attention the issue of PHLIC sending out

16 untimely overpayment demand letters.  Do you recall

17 that?

18     A.   Yes.

19          MR. STRUMWASSER:  I would like to have marked

20 as 868.

21          THE COURT:  868 is an email with a top date of

22 July 10, 2008.

23          (Exhibit 868 marked for Identification.)

24          THE WITNESS:  I am ready.

25
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 1 BY MR. STRUMWASSER:

 2     Q.   This is a series of emails about the

 3 overpayment demand issue; correct?

 4     A.   Yes.

 5     Q.   At the top of page 1060 we have an email from

 6 Diane Riley who reports that there were 2,912 requests

 7 what United was canceling; right?

 8     A.   Yes.

 9     Q.   And then you and Ms. Markle are drafting and

10 editing a response to this issue; correct?

11     A.   Yes.

12     Q.   And on the first page of 868 Ms. Berkel writes,

13 "I thought their question was how many are we trying to

14 collect?  Do we need to say that we are still pursuing

15 2,112 overpayment recoveries that have timely compliant

16 overpayment notices."  Do you see that?

17     A.   Yes.

18     Q.   You respond it is okay to tell them how many

19 you are attempting to collect if Ms. Monk and Ms. Higa

20 agree; right?

21     A.   Yes.

22     Q.   And you say you are confident that whatever

23 United emails to the CMA will wined up posted on their

24 website; right?

25     A.   Yes.
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 1     Q.   Had your prior emails to CMA been posted on

 2 their website?

 3     A.   Prior bits of communication,

 4 information-sharing with the CMA that I had  done had

 5 been posted on the website.

 6     Q.   In your view is there anything inappropriate

 7 about CMA taking information it gets to you and posting

 8 it on its website?

 9     A.   To the extent that it was factual, I have no

10 problem with that.

11          MR. STRUMWASSER:  869.

12          THE COURT:  869 is an email with a top date of

13 July 14, 2008.

14          (Exhibit 869 marked for Identification.)

15          THE WITNESS:  I'm ready.

16 BY MR. STRUMWASSER:

17     Q.   This is a continuation of the email chain that

18 was in 868; right?

19     A.   Yes.

20     Q.   At the bottom of the first page, 1067, Ms.

21 Knous asks whether it is customary for United to

22 communicate such items to CMA; right?

23     A.   Yes.

24     Q.   And you reply at the top we do definitely make

25 such communications to the CMA B/C -- which I suspect is
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 1 because -- if we don't they choose to make up their own

 2 facts; right?

 3     A.   Yes.

 4          MR. KENT:  So stipulated.

 5          MR. STRUMWASSER:  We'll stipulate that she said

 6 it.

 7          THE COURT:  870 is a top date of July 24th,

 8 2008.

 9          (Exhibit 870 marked for Identification.)

10          THE WITNESS:  I'm ready.

11 BY MR. STRUMWASSER:

12     Q.   Do you recognize 870?

13     A.   I do.

14     Q.   Do you know whether 870 was actually

15 transmitted as an email?

16     A.   I recall that it was.

17     Q.   This version that we have here has no

18 addressee, although there is a salutation to "Aileen";

19 right?

20     A.   Yes.

21     Q.   That's Ms. Wetzel?

22     A.   Yes.

23     Q.   You write that the 2,900 letters that are being

24 canceled impact 1,900 physicians total; right?

25     A.   Yes.
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 1     Q.   And you say the cancellation letters will go

 2 out by July 31, '08; right?

 3     A.   Yes.

 4     Q.   Do you know whether those letters went out by

 5 July 31, '08?

 6     A.   I recall that the cancellation letters had been

 7 sent.  I had been informed that they had.  I don't

 8 recall by what date it actually occurred.

 9     Q.   The email provides an 800 number for JRP

10 physicians to call if they want to know if their

11 overpayment request is being canceled; right?

12     A.   Yes.

13     Q.   JRP is Johnson & Roundtree Premium?

14     A.   Yes.

15     Q.   Sitting here today do you see any statement in

16 this email that you believe to be inaccurate?

17     A.   Today I am unaware of anything in this email

18 that was inaccurate.

19     Q.   You testified here previously that you agreed

20 to rescind the overpayment demands in a matter of a few

21 very short weeks; right?

22     A.   Yes, I believe that is what I testified.

23     Q.   That turnaround time is being calculated from

24 the time the CMA escalated the issue to you; correct?

25     A.   Yes.
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 1     Q.   It does not measure the time that the providers

 2 received untimely overpayment requests and started

 3 trying to communicate with your company, does it?

 4     A.   I don't think so.

 5          (Luncheon recess.)

 6                          --oOo--
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 1 Tuesday, October 26, 2010            1:33 o'clock p.m.

 2

 3                         ---o0o---

 4

 5                     AFTERNOON SESSION

 6      THE COURT:  All right.  This is on the record.

 7          Go ahead.

 8      MR. STRUMWASSER:  Thank you, your Honor.

 9      DIRECT EXAMINATION BY MR. STRUMWASSER (Resumed)

10      MR. STRUMWASSER:  Q.  Afternoon, Ms. McFann.

11      A.  Afternoon.

12      Q.  I have questions for you about your testimony

13 on direct regarding Dr. Griffin.

14          You said you personally looked into the

15 Griffins' concerns and determined that there was no

16 merit to the Griffins' complaint; is that right?

17      A.  There was no merit to the -- I think it was

18 the second of the two complaints.

19      Q.  So with regard to any complaints regarding

20 dates of service before 2007, did you not look into

21 those?

22      A.  I'm sorry.  Your question's not making sense.

23      Q.  All right.  Well, let me give you the reason

24 why that is.  I'm going to read to you from your direct

25 testimony starting at 10731, Line 11.
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 1               Question:  "What's your

 2          understanding about the nature

 3          of those complaints?

 4               Answer:  "I became involved

 5          in the complaint where Ms. Griffin

 6          contended that we were not paying

 7          Dr. Griffin in accordance with

 8          the terms of his network

 9          participation agreement."

10               Question:  "Did you personally

11          look into that issue?"

12               Answer:  "Yes, I did.

13               Question:  "This is back in

14          2007?"

15               Answer:  "Yes."

16               Question:  "And was there

17          any merit to the Griffins'

18          complaint?"

19               Answer:  "No."

20               -- "complaints" plural.

21               Answer:  "No.

22          So I understand your direct testimony to be

23 that you determined that there was no merit to any of

24 the Griffins; complaints.  Have I misread your

25 testimony -- I mean, not misread it but misunderstood
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 1 it?

 2      A.  I believe you have misunderstood it.  If you

 3 don't mind, we can look back at the CMA log.  I will

 4 say that the complaint that I personally

 5 investigated -- because there was more than one

 6 complaint.  But the one I personally investigated,

 7 there was no merit to that particular complaint.

 8      Q.  But then it should not be understood to

 9 be a -- it could not be understood to be testimony by

10 you that none of Dr. Griffin's complaints with regard

11 to the payment of his claims had merit?

12      A.  Correct.  To my recollection, there were, I

13 believe, two complaints.  One, the first one, we

14 resolved.  I did not personally look into that one, but

15 I'm aware we resolved that one.  The second one, the

16 one that I recall that I was personally involved in,

17 that one is the one that didn't have any merit.

18      Q.  Let me show you a copy of 5355.

19      A.  I'm ready.

20      Q.  So we have in the second paragraph of this

21 Exhibit 5355 confirmation that claims for services for

22 dates of service prior to December 15 were processed

23 correctly, December 15 of '06, right?

24      A.  Yes.

25      Q.  And that you produced a report of claims
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 1 processing for dates of service from April 1, '05 to

 2 May 31, '06, right?

 3      A.  Yes.

 4      Q.  And then you say that claims for services to

 5 United members were reimbursed in accordance with the

 6 terms of the network participation agreement, right?

 7      A.  Yes.

 8      MR. STRUMWASSER:  Show the witness Exhibit 303.  I

 9 believe it is in evidence.

10      THE WITNESS:  I'm ready.

11      MR. STRUMWASSER:  Q.  And so we have here on 303 a

12 letter to Dr. Griffin regarding claims for dates of

13 service sometime before November 2 of '06, correct?

14      A.  Yes.

15      Q.  And the second paragraph says that, "we have

16 examined our Network Participation Agreement and have

17 updated our system to reflect the correct contracted

18 rate."  Do you see that?

19      A.  Yes, that's correct.

20      Q.  Would it be a fair inference from that that,

21 prior to the the updating, the system reflected an

22 incorrect contract rate?

23      A.  Yes, for a period of time from about 6/23/06

24 until 12/5/06 or a period of time very -- immediately

25 to that point.
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 1      Q.  And you initiated a rework project to

 2 reprocess any claims during that period, right?

 3      A.  Yes, that's correct.

 4      Q.  Now, was that a period that you examined in

 5 conjunction with your direct testimony?

 6      MR. KENT:  Objection, vague.

 7      THE COURT:  Did you understand the question?

 8      THE WITNESS:  I don't understand the question.

 9      MR. STRUMWASSER:  I confess, I don't understand

10 what you don't understand.

11      Q.  You testified that you examined a body of

12 claims, right?

13      A.  I'm unclear as to what body of claims you're

14 referencing that I examined.

15      Q.  You testified that you pulled a couple of

16 years' worth of claim history of Dr. Griffin on the

17 PLHIC platform, on RIMS, right?

18      A.  Yes, for dates of service 4/1/05 through

19 5/31/06, as I state in my letter, which was preceding

20 the short period of time during which the claims were

21 processed incorrectly.

22      Q.  So I'm now asking you, did the period in which

23 you examined claims -- there was a period for which you

24 examined claims, correct?

25      A.  Yes.
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 1      Q.  And then it appears that that period excluded

 2 the period addressed in Exhibit 303; is that correct?

 3      A.  Yes, because it's a different period of time.

 4      Q.  Did you explain in your direct testimony that

 5 there were complaints by the Griffins that were well

 6 founded that you didn't check -- from periods that you

 7 didn't check?

 8      MR. KENT:  This, again, is a memory contest.  Why

 9 doesn't Mr. Strumwasser just show the witness

10 Page 10732 where she testified about these prior

11 payments.

12      MR. STRUMWASSER:  First of all, I'm asking her

13 whether there's testimony.  And I don't think there is

14 any.  So I don't have any --

15      MR. KENT:  I'm reading it right here, starting at

16 Line 7.

17               Question:  "Just so we're

18          clear, the Griffins had had a

19          couple complaints about some

20          small claim payments prior to

21          this?"

22               Answer:  "Yeah.  I think

23          there was other CMA-escalated

24          issue prior to this one."

25               Question:  "And that resulted
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 1          in one or more small payments?"

 2               Answer:  "Yes, it did."

 3      MR. STRUMWASSER:  Okay.

 4      Q.  So when, on 5355, you say that you have

 5 confirmed that claims for dates of service prior to

 6 December 15, '06 were processed correctly, that's not

 7 true, is it?

 8      A.  They were processed correctly after we went

 9 back and reworked impacted claims.  But at the end of

10 the day, those claims were processed correctly.

11      MR. STRUMWASSER:  I'm going to show the witness

12 copies of 307 and 308 in evidence.

13          And I am handing out, because this is not

14 going to go into evidence, an unredacted version.  I

15 think that we probably should at some point confirm

16 that the copies that made it into evidence are either

17 enveloped or redacted.

18      THE COURT:  308 is redacted.  The one with the

19 blue tag is redacted.

20      THE WITNESS:  I'm ready.

21      MR. STRUMWASSER:   Q.  Okay.  So 307 is a closure

22 letter from PacifiCare that was sent in response to a

23 complaint Dr. Griffin filed with CDI, right?

24      A.  That's what it appears to be.  I'm not

25 personally familiar with this correspondence.
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 1      Q.  And it's a claim for date of service 10/20/06

 2 that PacifiCare underpaid and had to reprocess,

 3 correct?

 4      A.  Yes, that's what's being communicated.

 5      Q.  And 308 is another closure letter that

 6 PacifiCare sent in response to a complaint that Dr.

 7 Griffin had filed with CDI, correct?

 8      A.  It appears to be -- oh, yes.  It's a different

 9 one.  Yes.

10      Q.  And, again, underpaid and PacifiCare had to

11 reprocess, right?

12      A.  Yes, that's correct.

13      Q.  Am I correct, then, that these two claims were

14 not in the history that you reviewed in connection with

15 your direct testimony?

16      A.  These two claims -- correct, they were not

17 part of the claims review I personally did.  These,

18 rather, fell into the first of the Griffins'

19 complaints, where there was a correction we had to make

20 in our system.

21      Q.  So before the claims were reworked, the

22 initial adjudication of all of the Griffins' claims for

23 dates of service between 6/23/06 and 12/5/06 were

24 initially paid based on incorrect rates, right?

25      MR. KENT:  Objection, vague.  Meaning these two?
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 1      MR. STRUMWASSER:  All of the claims for those

 2 dates of service.

 3      MR. KENT:  Are there claims other than these two?

 4      MR. STRUMWASSER:  I don't know.

 5      THE WITNESS:  I can't answer yes or no because

 6 there could have been -- because I don't know the exact

 7 differences between the fee schedule that was in there

 8 incorrectly versus the fee schedule that should have

 9 been in there correctly during that period of time.

10 It's possible that the difference was related to a

11 couple of codes in the fee schedule.  It could have

12 been across the board.

13          But there was a population of claims which

14 were reimbursed incorrectly the first time which we

15 corrected and reworked.

16      MR. STRUMWASSER:  Q.  Do you recall, Ms. McFann, a

17 Davies study?

18      A.  I recall a little bit about it.

19      MR. STRUMWASSER:  871, is that right, your Honor?

20      THE COURT:  Correct.  871 is an e-mail with a top

21 date March 3rd, 2009.

22          (Department's Exhibit 871, PAC0362993

23           marked for identification)

24      MR. STRUMWASSER:  While Ms. McFann is looking at

25 that, I'm going to distribute a copy of 250, your
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 1 Honor.

 2      THE WITNESS:  I'm ready.

 3      MR. STRUMWASSER:  Q.  Actually, why don't you take

 4 a look at 250 first which I just gave you a copy of.

 5      A.  All right.

 6      Q.  I just have a question about one page, but let

 7 me just preliminarily ask, do you recall producing this

 8 PowerPoint presentation?

 9      A.  Yes.

10      Q.  Was it a presentation made to some people?

11      A.  To my recollection, this was -- I think I

12 testified this looked like a draft version of a

13 presentation I reviewed with the gentleman who was soon

14 to become my supervisor.

15      Q.  Turn if you would please to 0187, which is the

16 11th chart.  You enumerate here critical success

17 factors for 2009 network elements for go to market

18 planning purposes, right?

19      A.  Yes.

20      Q.  And the last bullet says, "Build a culture of

21 trust and partnership with providers."  Do you see

22 that?

23      A.  Yes.

24      Q.  Is it safe to assume, then, that on July 24,

25 '08, when you wrote that, that you did not believe
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 1 there was a culture of trust and partnership with the

 2 providers?

 3      A.  No.  I think it's safe to assume that we

 4 needed to improve upon the culture that we were -- that

 5 we had at that time.  And it aligned, as a matter of

 6 fact, to a very significant initiative we undertook as

 7 UnitedHealth Group and about which even our own CEO was

 8 very public, in investor conferences, et cetera, about

 9 how we were going to improve our partnership and our

10 relationships with providers.

11      Q.  Was he candid in acknowledging that those

12 partnerships were not what they should be?

13      A.  I think so.

14      Q.  Did you believe that in 2006 and 2007 there

15 was a culture of trust and partnership with PacifiCare

16 providers?

17      A.  I would say yes, with some.

18      Q.  Yes with some and not with others?

19      A.  Yes.

20      Q.  And now on to 871.  And at the bottom of the

21 first page, we have an e-mail from Cheryl Randolph with

22 the subject, "Release from Davies Public Affairs:  New

23 Survey Reveals Best and Worst Health Insurance

24 Companies; Results Reveal Two Outliers - Aetna as

25 Preferred Partner, UnitedHealthcare as Bad Actor."
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 1          Do you recall receiving this in 2009?

 2      A.  Yes, I do.

 3      Q.  Who is Davies?

 4      A.  I don't recall a lot about the materials I had

 5 received the previous year about Davies, but the

 6 description at the end about them being described as a

 7 public affairs firm with a grass roots influence would

 8 be a good way to summarize it.  They have since changed

 9 their name to some other -- to something else besides

10 Davies Group.

11      Q.  On Page 2934, the second page, we have a

12 heading there "UnitedHealthcare as a Negative Outlier."

13 Do you see that?

14      A.  Yes.

15      Q.  And you see that the report was that 82

16 percent of respondents indicated unfavorable opinion of

17 UnitedHealthcare compared to 34 percent among other

18 insurers.  You were aware of that at the time this was

19 released, right?

20      MR. KENT:  Objection, vague.

21      MR. STRUMWASSER:  Q.  You're aware of their

22 finding at the time this was released, right?

23      A.  I'm aware that's what the Davies survey

24 reported.

25      Q.  And this release says that hospitals and
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 1 physicians are of the opinion that United has good

 2 reimbursement rates for hospitals and physicians but

 3 that they simply don't trust UnitedHealthcare to follow

 4 through on its promises.

 5          My question to you is, is that finding

 6 consistent with your experience dealing with hospitals

 7 and physicians?

 8      A.  No, I find that to be a broad over

 9 generalization, and I found it to be the same at the

10 time.

11      Q.  And in the sentence, "Given UnitedHealthcare's

12 recent admission of problems with their PacifiCare

13 subsidiary and other customer service issues, it's not

14 surprising to see significant commercial enrollment

15 losses from Bank of America to American Airlines to

16 7-Eleven and other large employers."

17          Is it correct that around this time you had

18 lost B of A, American Airlines, and 7-Eleven?

19      MR. KENT:  Objection, relevance.

20      THE COURT:  What's the relevancy?

21      MR. STRUMWASSER:  This is a question about whether

22 or not -- much of their defense in this case is bad

23 things happen, happens to everybody.  This has to do

24 with their reputation in the market as influenced by

25 their handling of PacifiCare.
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 1      MR. KENT:  We're going to put on the --

 2      THE COURT:  I'm going to sustain the objection.

 3 This is far afield.  Let's move on.

 4      MR. STRUMWASSER:  Let me just ask the witness this

 5 question.

 6      Q.  Do you know what recent admissions that are

 7 being referred to here?

 8      A.  I don't.  It's a very broad statement.

 9      Q.  So there was a previous unfavorable report the

10 year before by Davies, right?

11      A.  That's what I recall.

12      Q.  And United issued a public response

13 criticizing the report, right?

14      A.  I don't know that United released a public

15 response.  We prepared talking points internally to

16 help our staff understand the nature of the survey, who

17 Davies is, some of the analysis behind it so that our

18 staff would better understand the context for it.  But

19 I'm not aware that we did anything publicly in

20 response.

21      Q.  Well, you distributed talking points to be

22 used for external responses, correct?

23      A.  No.  I recall internal talking points.  That's

24 what I'm referencing here regarding "distributed

25 talking points" on my e-mail of March 3rd, 2009.
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 1      Q.  In that -- you're talking about the one at

 2 5:56, on the first page?  Let me direct your attention

 3 to the first page, your e-mail, March 3, '09, 5:56 p.m.

 4 Do you see that?

 5      A.  Yes.

 6      Q.  You attached to that e-mail talking points

 7 that were developed last year for the L.A. Times

 8 article on this topic, right?

 9      A.  Yes.  To my recollection, those were internal

10 talking points after the L.A. Times -- that were

11 developed after the L.A. Times published information

12 about the Davies article, about the Davies analysis.

13      Q.  Ms. McFann, are you aware of a meeting around

14 December of 2007 at which Steve Hemsley spoke to

15 several hundred United employees?

16      MR. KENT:  Objection, relevance.

17      THE COURT:  I'll allow it.

18      THE WITNESS:  I don't recall a specific meeting

19 from that point in time.

20      MR. STRUMWASSER:  Q.  You don't recall a meeting

21 at which Mr. Hemsley discussed problems encountered in

22 the PacifiCare business?

23      A.  I don't recall a specific meeting.

24      Q.  Do you recall any time that Mr. Hemsley said

25 that United had acted arrogantly with regard to the
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 1 PacifiCare integration?

 2      A.  I don't recall a meeting where he made that

 3 statement.

 4      Q.  You don't recall a meeting.  Do you recall

 5 ever hearing him at any time say that United had acted

 6 arrogantly with respect to the PacifiCare integration?

 7      A.  I don't.

 8      Q.  You don't recall any time that you ever heard

 9 either directly or indirectly that Mr. Hemsley said

10 PacifiCare had acted arrogantly toward providers in

11 particular?

12      A.  I don't.

13      MR. STRUMWASSER:  No further questions.

14      THE COURT:  All right.  You want to redirect

15 tomorrow afternoon?

16      MR. KENT:  Yes.

17      THE COURT:  All right.  Anything else?

18      MR. KENT:  In terms of schedule for next week.

19      THE COURT:  Do you want to go off the record?

20      MR. KENT:  Sure.

21      THE COURT:  Okay.

22          (Discussion off the record)

23      THE COURT:  So we'll go back on the record.  We're

24 meeting tomorrow at 1:30 or 1:00?

25      MR. KENT:  1:00 o'clock is fine.
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 1      MR. GEE:  1:00 o'clock.

 2      THE COURT:  And we're dark until Tuesday, the 2nd,

 3 unless I'm in federal court.

 4          (Whereupon, the proceedings recessed

 5           at 2:09 o'clock p.m.)

 6
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 4 Reporter of the State of California, duly authorized to

 5 administer oaths pursuant to Section 8211 of the

 6 California Code of Civil Procedure, do hereby certify
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 8 disinterested person, and thereafter transcribed under
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10 transcription of said proceedings.
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 1 Wednesday, October 27, 2010          1:04 o'clock p.m.

 2                         ---o0o---

 3                   P R O C E E D I N G S

 4      THE COURT:  We'll go on the record.  This is

 5 before the Insurance Commissioner of the State of

 6 California in the matter of PacifiCare Life and Health

 7 Insurance Company, OAH Case No. 2009061395, UPA

 8 2007-00004.  Today's date is October 27, 2010.

 9          Mr. Gee is present all by himself.  Mr. Kent

10 and Mr. Velkei are present, as is Mr. McDonald and

11 Ms. Walker -- and Mr. Woo.  And there's no respondent

12 today.

13      MR. KENT:  Ms. McFann is our respondent as well as

14 our witness.

15      THE COURT:  All right.  Welcome.  And we're going

16 to try and get out of here before it's too bad.  It's

17 probably already really bad.

18      MR. KENT:  I think we have a window.

19      THE COURT:  Okay.  Go ahead.

20      MR. KENT:  Thank you, your Honor.

21                       ELENA McFANN,

22          called as a witness by the Department,

23          having been previously duly sworn, was

24          examined and testified further as

25          hereinafter set forth:
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 1               CROSS-EXAMINATION BY MR. KENT

 2      MR. KENT:  Q.  Good afternoon, Ms. McFann.

 3      A.  Afternoon.

 4      Q.  Looking back to when the merger closed,

 5 December 2005, at that point in time, did you fully

 6 expect to have a complete 12 months in which to

 7 transition from the CTN network to the PacifiCare

 8 network?

 9      A.  Yes.

10      Q.  Why?

11      A.  Well, several reasons.  First of all, the DOJ

12 final order provided us 12 months within which to

13 transition, and Care Trust Network or Blue Shield of

14 California had cooperated in obtaining the longer

15 transition time.

16          Second, in November 2005 -- so the previous

17 month -- we had finalized an agreement with Blue Shield

18 of California and the umbrella organization to continue

19 to access the Care Trust Network until the end of 2008.

20 Additionally, the -- and network access fees which we

21 were paying to Blue Shield of California for Care Trust

22 Network really represented pure profit to them.  It was

23 an existing network that was already being utilized by

24 Blue Shield of California.  And they were -- we were

25 paying them access fees to access that.
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 1          And then finally, as I testified, the

 2 relationship with Blue Shield of California was very

 3 much a two-way relationship where they were leasing

 4 our -- some of our networks in California, and we were

 5 purchasing other services from the company.

 6      Q.  Given the six months you in fact were -- or

 7 you ended up with having to make the transition, was

 8 there any better option for the combined

 9 PacifiCare-United companies than relying upon and

10 building out the PacifiCare network in California?

11      A.  There really wasn't another option.

12      Q.  If you -- or I should say, if the combined

13 companies had wanted to terminate the relationship with

14 the CTN network as quickly as possible and make the

15 transition as quickly as possible, could you have done

16 that?

17      A.  Yes.

18      Q.  How?

19      A.  Well, the termination provision that was

20 utilized in the contract by Blue Shield of California

21 was actually mutual.  And were we at all interested in

22 doing the transition within six months, then on

23 December 20th, 2005, when both boards of directors

24 approved the merger, we would have sent a letter

25 immediately that day to Blue Shield of California
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 1 providing six months' notice.

 2      MR. KENT:  Let me show you an exhibit.  It's No. 8

 3 that was marked quite a while ago.

 4      MR. McDONALD:  It's in evidence, right?

 5      MR. KENT:  I'm assuming so.

 6      THE COURT:  I can probably tell you.

 7          Exhibit 8 is in evidence.

 8      MR. KENT:  Q.  Is this a copy of a presentation

 9 you and others made to the CDI back in early 2007?

10      A.  Yes, it is.

11      Q.  If you could look over at the fourth page in,

12 it's Bates page ending in 1865, has at the top "2006

13 Year in Review."

14      A.  I'm there.

15      Q.  Does this page relate to the CTN transition?

16      A.  It does.

17      Q.  Let me ask you, looking back to all the

18 efforts you've described that you and your network

19 management team and others did toward implementing or

20 effecting this transition, do you consider that your

21 company was successful?

22      A.  Yes.

23      Q.  Why?

24      A.  Well, first, we transitioned a million

25 UnitedHealthcare lives off of a network -- off of a
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 1 leased network to a directly contracted network in six

 2 months.  That was the largest network transition in the

 3 history of the company and, to my knowledge, was

 4 actually the largest transition I'm aware of in the

 5 industry entirely.

 6          Second, as I testified, we provided the PLHIC

 7 member a significantly larger network for their

 8 healthcare needs than they enjoyed before.

 9          Third, we successfully loaded thousands of

10 contracts without retro claims impact.

11          As well, we worked with tens of thousands of

12 data elements nightly that were transferred from one

13 system, from the NDB, into RIMS via the EPDE, tens of

14 thousands of records, without data integrity issues.

15 So the items we've looked at during the course of my

16 cross-examination have been outliers really.

17      Q.  If you could look over at Bates Page 1870 of

18 the same Exhibit 8, has typed at the top "Challenges We

19 Are Overcoming."  What --

20      MR. GEE:  I'm sorry.  What's the page?

21      MR. KENT:  I'm sorry.  It's 1870.

22      Q.  And remind us, what is this information about?

23      A.  This page presents the net financial impact of

24 the challenges that we shared with the CDI that we had

25 encountered during the execution of the network
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 1 transition.  We --

 2      Q.  I'm sorry.  Go ahead.

 3      A.  I was just going to point out, we didn't have

 4 perfect execution.  There were some challenges.  And we

 5 pointed them out to the CDI, and the summary was about

 6 $250,000.

 7      Q.  So if the CTN transition resulted in terms of

 8 monetary negative impact of about $250,000, why did you

 9 and others think it important to go to the CDI and make

10 a presentation about, among other things, the CTN

11 transition?

12      A.  Well, the -- yes, they were small from a

13 dollar and number-of-claims impact.  But the size of

14 the transition, as I've testified, was significant in

15 the marketplace.  And it created interest in the

16 provider community.  And created interest in the eyes

17 of the regulators.

18          So we thought it was important to provide the

19 facts and context to the CDI so that it could be

20 working with the facts as it interfaces with the

21 provider community and other stakeholders.

22      Q.  We've talked a little bit and you've testified

23 a lot about all the things that you and your team

24 accomplished in 2006-2007.  You were asked, though, a

25 lot of questions on cross-examination about resources,
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 1 human resources.  Tell us, in that 2006-2007 period,

 2 how did you go about getting additional human resources

 3 to complete the various tasks that you had?

 4      A.  It was actually quite simple.  I would

 5 literally pick up the phone to call Mike McDonald, who

 6 led UnitedHealth Networks, or Ed Novinski, our senior

 7 vice president of network management.

 8      Q.  You're telling us all you had to do was pick

 9 up the phone and people showed up?

10      A.  I obviously didn't have a blank check.  I

11 needed to make a reasonable business case that

12 described what was I trying to accomplish and then the

13 types of resources I might be looking for.  For some of

14 them it might -- for some activities, it might have

15 required, like, temp labor.  Another type of activity

16 might be appropriate for me to recommend that we hire

17 full-time employees.  And yet another activity might

18 require that I recommend that we find seasoned

19 resources within the organization who happened to have

20 capacity.

21      Q.  Was there ever an occasion back in 2006-2007

22 where one of those calls that you made to get

23 additional resources was unsuccessful?

24      A.  No.

25      Q.  Did the experience that you and your team
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 1 obtained going through the CTN transition and the other

 2 experiences you had in California 2006-2007 with the

 3 combined companies coming together, did those

 4 experiences result in some process improvements,

 5 long-term process improvements that affect the way your

 6 company does business?

 7      A.  Absolutely.

 8      MR. KENT:  I thought we should have one new

 9 document at least.  I think it's 5404.

10      THE COURT:  That's what I have.  5404 is a

11 post-merger provider network improvement document.  I

12 take it it was recently created?

13      MR. KENT:  It was.

14      THE COURT:  So you would have 5404?

15      MR. KENT:  No.  For demonstrative expedience.

16          (Respondent's Exhibit 5404, PAC0871909

17           marked for identification)

18      MR. KENT:  Q.  Ms. McFann, looking at the first

19 item on 5404, "New Provider Relations Model," please

20 explain that for us.

21      A.  Historically, UnitedHealthcare had utilized

22 what we call the high-tech model, where we provided

23 tools to the provider community -- such as our IVR on

24 the phone or our portal for the providers to do a lot

25 of self-service on their issues.
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 1          However, PacifiCare had more of a high-touch,

 2 personalized provider relations model.  And what we

 3 learned from our work in the California marketplace,

 4 where that high-touch provider relations model was in

 5 place, is that we had an opportunity to really bring

 6 the best of both worlds together and deploy a

 7 high-touch provider relations model supported by

 8 outstanding technology tools throughout the country.

 9 And we have done that since then.

10      Q.  The second item, "Centralized Provider

11 Contract Entry Team," what's that about?

12      A.  Well, at most carriers and certainly in our

13 own in the past, a negotiator might -- a contract

14 manager might negotiate a contract with a physician

15 and, during the course of that process, enter the terms

16 into the contract that's being created.  So what you

17 could end up with is variance in how that happens,

18 variation in the time to get that done.

19          We -- in California, as I testified, we

20 launched a centralized provider contract entry team so

21 that the negotiators could focus on negotiating their

22 deals and so that we could have a team of experts who

23 know how to enter those contracts and get them

24 submitted into the system for load.

25          We took that small centralized physician
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 1 contract entry team and expanded it dramatically and

 2 have now adopted it throughout the country.  So we have

 3 expert contract enterers and expert contract

 4 negotiators, two different pools.

 5      Q.  How about the third item, "Claim Rework

 6 Project Automatically Initiated by Retroactive Contract

 7 Load"?

 8      A.  Yes, retros are undesirable.  I think we've

 9 heard quite a bit about that while I've been on the

10 stand.  But they may happen in any carrier and

11 typically because there is a large negotiation that

12 goes down to the wire.

13          What we determined through our work here in

14 California is that we had an opportunity to improve how

15 we automatically -- which is what we do now throughout

16 the country -- how we automatically, right after an

17 unfortunate retro happens because of an agreed-upon

18 negotiation, we go in, and we pull the claims

19 automatically and look for any claims that were

20 impacted and get those reworked.

21      Q.  "Comprehensive Provider Demographic Data

22 Outreach," that's a mouthful.  What's that?

23      A.  Well, like a lot of carriers, we used to rely

24 upon the physician to let us know whether or not he or

25 she had moved offices or had an updated tax
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 1 identification number because they were required to in

 2 our contracts and by virtue of our provider admin

 3 guides.

 4          Our learning from the California marketplace

 5 was that we shouldn't just rely on the physician to do

 6 that.  We needed -- we should take accountability for

 7 reaching out to every single physician who was not

 8 delegated for credentialing and reach out to them and

 9 confirm where they were and their various demographic

10 elements so that we were not waiting for them to let us

11 know of any updates.  And we launched that nationally,

12 starting first in California.

13      Q.  I'm unclear.  How is that different than the

14 way things were previously?

15      A.  Previously, we simply relied upon the

16 physicians to call us, as is required in our contracts

17 and as is required in our provider admin guides.  And

18 that was consistent with how PacifiCare operated as

19 well as UnitedHealthcare operated.

20      Q.  "Concurrent Provider Credentialing and

21 Contracting," what's that?

22      A.  So the process of credentialing or confirming

23 a physician's credentials includes that a carrier

24 confirms that his or her board certification is as

25 they've said, verifies all of the training that a
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 1 physician has -- indicates they've gone through.

 2          The way we used to do credentialing and

 3 contracting was more of a sequential process.  That is,

 4 we would complete the process on a physician, taking

 5 about 25, 30 days, and then we would extend a contract

 6 to that physician and begin the negotiation process.

 7          As we identified through the CTN transition

 8 and other work we did in the California marketplace, we

 9 identified that we had an opportunity to do those in

10 parallel and save about 25 to 30 days so that we would

11 start credentialing at the same time as we extend the

12 contract, but we wait to sign the contract after the

13 physician has completed the credentialing process.  And

14 we now do that nationwide.

15      Q.  "Hospital/Facility New Contract Claims

16 Testing," what's that about?

17      A.  Well, as I testified earlier I think when I

18 was on direct, we utilized our load of the hospital

19 contracts, of the legacy PacifiCare hospital contracts,

20 into the NDB as an opportunity to sit down with the

21 hospitals to review with them how we loaded those

22 contracts and share with them the results of about 200

23 different claims scenarios and what those would look

24 like coming out of our system.

25          That was so successful that we ultimately have
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 1 rolled that out throughout the country.

 2      Q.  The last item, "Non-Standard Fee Schedule

 3 Maintenance Consolidation," what are you talking about

 4 there?

 5      A.  Well, I -- UnitedHealthcare believes that it's

 6 important -- it's important for us to contract with

 7 physicians using standard fee schedule methodologies.

 8 However, we acknowledge that there are times when, in

 9 order to strike a relationship and a contract that

10 works for both parties, that, occasionally, we need to

11 have a non-standard fee schedule.

12          I think that I testified there were thousands

13 of non-standard fee schedules in the PacifiCare world.

14 And what I did during my time on the West Coast is I

15 identified that the maintenance of those non-standard

16 fee schedules was dispersed throughout the

17 organization.

18          And what I did is I created a team that

19 focused purely on maintaining those non-standard fee

20 schedules consistently, built an inventory tool, and

21 managed that over time.  We were so successful in doing

22 that for California as well as the other West Coast

23 states that we have now consolidated that work for the

24 entire country to my team.

25      Q.  Let me show you what was marked yesterday or
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 1 the day before as Exhibit 865.  And I apologize, I

 2 can't recall -- had you seen this before you were shown

 3 this the other day?

 4      A.  I don't recall having seen it before

 5 yesterday.

 6      Q.  But you'd seen parts or --

 7      A.  Yes, I think I recall seeing some excerpts

 8 from it.  Elements of it looked familiar to me.

 9      Q.  You were asked a number of questions about

10 this exhibit.  But one question you weren't asked is

11 whether your company had an understanding with the DMHC

12 about using the contract templates to go out and

13 negotiate new deals during the approval process with

14 DMHC.

15      A.  We did have an agreement with the DMHC about

16 that.

17      Q.  What was the understanding?

18      A.  If you turn to the bottom of Page 11 of 13,

19 Item 88 -- and this similar item appears elsewhere for

20 each of the contract templates.  We had agreed with the

21 DMHC in early April 2006 that we could continue using

22 the contract templates.  And to the extent the DMHC

23 required that we make any changes, upon final approval,

24 we were required to send an addendum to each provider

25 that signed the agreement as well as an addendum to
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 1 each provider with whom we were in the process of

 2 negotiating a new contract.

 3      Q.  Now, there was some questioning yesterday or

 4 the day before and I think you'd testified previously

 5 about a CMA contract survival guide or kit,

 6 UnitedHealthcare-PacifiCare survival kit.  Do you

 7 recall that?

 8      A.  Yes, I do.

 9      Q.  Does the understanding your company had with

10 DMHC about using the contract templates during the

11 approval period, does that agreement predate or

12 postdate when CMA first published its contract survival

13 kit?

14      A.  Our agreement with the DMHC predates the CMA's

15 creation of the UnitedHealthcare-PacifiCare survival

16 kit.

17      Q.  Did you or others to your knowledge within the

18 company have occasion to explain this understanding

19 between your company and DMHC to the CMA?

20      A.  Yes, on a couple of occasions.

21      Q.  What was the CMA's response?

22      A.  Frankly, the CMA was dismissive and cut us off

23 during the course of our discussions about that.

24      Q.  Did the CMA persist with its contract survival

25 kit?
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 1      A.  Yes, it did.

 2      Q.  Let me ask you about this letter itself, 865;

 3 does that cover several different types of contract

 4 templates?

 5      A.  It does.

 6      Q.  Just give us a sense of the different kinds.

 7      A.  It covers the facility contract template, the

 8 medical group participation agreement, and then our

 9 physician contract template.

10      Q.  You've worked with the CMA.  Which of these

11 contract templates applies to the vast majority of the

12 CMA membership or constituency?

13      A.  The vast majority of the CMA's membership

14 would have been addressed through the physician

15 contract, which -- the discussion of which begins on

16 Page 9 of 13.

17      Q.  What are the vast majority of the DMHC

18 comments that pertained to that template physician

19 contract?

20      A.  The majority of the comments on Pages 9, 10,

21 and 11 are requests for explanation, requests for

22 definition, mainly tweaking types of requests.

23      Q.  Any of the comments have to do with DMHC's

24 view, at least at this point, April 2006, that there

25 was anything in that physician contract template that
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 1 was noncompliant with California law?

 2      A.  There was one item mentioned.

 3      Q.  What was that?

 4      A.  It is regarding whether a provider will have

 5 45 business days during which to terminate or negotiate

 6 an amendment -- a material change to the agreement as

 7 opposed to our business standard of 30 days.

 8      Q.  Was that issue addressed?

 9      A.  Absolutely.

10      Q.  How?

11      A.  We updated our California regulatory appendix

12 to reflect that our contract will comply with that,

13 just like we make regulatory changes to any of our

14 contract templates throughout the country, through the

15 regulatory appendix.

16      Q.  Did you or others, to your knowledge, make CMA

17 aware of that?

18      A.  Yes, we did.

19      Q.  Did CMA change its position or do anything

20 with that contract survival kit?

21      A.  The CMA did update it a bit.  But it did not

22 change materially.

23      Q.  Now, you previously testified and you were

24 asked some questions, I think, yesterday about an

25 escalated issue program that you developed with -- or
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 1 for the CMA.  Do you recall that?

 2      A.  Yes.

 3      Q.  Now, I believe you testified that, in part,

 4 you developed or established that program because of

 5 concerns you had about that contract survival guide

 6 that CMA had published.  Were there any other reasons?

 7      A.  Yes, there were.

 8      Q.  What?

 9      A.  Sometime after the CMA began to publish its

10 survival kit and post it, the CMA, in particular

11 Ms. Wetzel, insisted that it had received calls from

12 thousands of physicians who had issues that they were

13 unable to resolve with UnitedHealthcare or PacifiCare

14 through our -- through routine processes that we

15 provide them.  So she communicated to me that she had

16 thousands of escalated issues.

17      Q.  Now, when you say "escalated issues," these

18 are issues that -- what made them escalated?  You

19 mentioned something about internal processes.

20      A.  We called them escalated and the CMA called

21 them escalated because the CMA maintained that the

22 physicians had followed our usual processes for

23 resolving an issue or a provider dispute, whatever the

24 matter was, and that they were unsuccessful in getting

25 that resolved through the normal course of business.
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 1      Q.  And those normal course of business would be?

 2      A.  Well, for UnitedHealthcare, it might be

 3 obtaining information about their fee schedule.  It

 4 might be, for either UnitedHealthcare or PacifiCare,

 5 questions about a claim that was paid in a manner that

 6 they thought was inconsistent with what they expected.

 7      Q.  Would it include matters that had gone through

 8 PDR, provider dispute resolution, or the internal

 9 appeal process?

10      A.  It might.

11      Q.  Yesterday, Mr. Strumwasser showed you Exhibit

12 5353, which was an early version of the escalated

13 issues log with the CMA.  You're familiar with that?

14      A.  Yes, I am.

15      Q.  And back in 2006-2007, approximately how many

16 escalated issues relating to PLHIC did the CMA bring to

17 your company?

18      A.  60.

19      Q.  Now, you mentioned yesterday, but I don't

20 think you were asked the question -- let me withdraw

21 that.

22          In a question Mr. Strumwasser had, he

23 mentioned or asked you about whether that log was

24 maintained through the present.  And you indicated that

25 it was.  But the question I didn't hear is, how many
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 1 PLHIC-related escalated issues has the CMA brought to

 2 your company in 2008, 2009, 2010?

 3      MR. GEE:  Objection, misstates the testimony.  I

 4 don't believe -- I don't know if it's testimony;

 5 Mr. Strumwasser didn't ask that question.

 6      THE COURT:  He said he didn't ask it.  He's asking

 7 it now.

 8      MR. GEE:  He didn't ask the first part, whether

 9 the log was maintained through the present.  I don't

10 believe he asked that question.

11      THE COURT:  Oh.  I don't remember, but it is

12 maintained through the present.  And how many issues?

13 I think I've actually heard this testimony before, but

14 go on.

15      THE WITNESS:  I believe there were 15 from 2008 to

16 present with PLHIC impact.

17      MR. KENT:  Q.  You've been asked hours of

18 questions about "EDPE."  Tell us again, what does that

19 stand for?

20      A.  It's actually "EPDE," and it's electronic

21 provider data extract.

22      Q.  Now, the other day, I believe you testified

23 that with 20/20 hindsight -- and I'm paraphrasing.  But

24 with 20/20 hindsight, you thought one of the things

25 your company could have done was do a little better
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 1 training around EPDE.  What exactly did you mean?

 2      A.  Well, we had used EPDE prior to the PacifiCare

 3 integration successfully.  But it was a new time -- a

 4 new concept to the legacy PacifiCare folks.  And as

 5 well, there were many of us, like myself, who

 6 had -- who were legacy UnitedHealthcare folks who did

 7 not have a full appreciation as to what it did and

 8 didn't do.

 9          I think what I meant was that we had an

10 opportunity in 2006 that -- where we should have

11 trained and communicated to the network management team

12 and others who interact with the network and network

13 data what exactly it is that EPDE is capable of doing

14 and what it is not capable of doing so that we could

15 earlier on be able to be more informed and be

16 productive if we identified something that didn't quite

17 look right with our data.

18      Q.  And to what end?  I mean, what would have been

19 different in hindsight in your mind?

20      A.  I think what would have been different is that

21 we would have -- we would not have wasted time

22 attributing items to EPDE that in fact were not EPDE's

23 fault.

24      Q.  There were a series of e-mails you were shown

25 one day on cross-examination about plans or discussions
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 1 back and forth about the possibility of introducing

 2 EPDE in markets outside of California.  Do you recall

 3 that?

 4      A.  Yes, I do.

 5      Q.  Was EPDE in fact introduced outside of

 6 California?

 7      A.  Yes, it was.

 8      Q.  What happened when EPDE was turned on in those

 9 other markets?

10      A.  When EPDE was turned on in other markets as

11 well as for other platforms, we have had a significant

12 improvement in our data quality.  And in fact, it has

13 meaningfully and flawlessly sent that up from the host

14 system to the receiving system.

15      Q.  We talked about EPDE.  Let me ask you a few

16 questions about fee schedules.

17          Now, looking back in California 2006-2007,

18 were there some instances in which fee schedules --

19 well, human mistakes were made in attaching fee

20 schedules to the right providers or in maintaining fee

21 schedules?

22      A.  Yes, there were.

23      Q.  That information was reported -- was that

24 information reported years ago to the CDI?

25      A.  Yes, absolutely.
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 1      Q.  Let me show again Exhibit 848.

 2          You were asked the other day a series of

 3 questions asking you to assess fault for the events or

 4 issues set forth in this e-mail chain.  Does the

 5 situation with I think it's Catholic Healthcare West

 6 have anything to do with fault?

 7      A.  It doesn't.

 8      Q.  Why not?

 9      A.  When a carrier like UnitedHealthcare

10 negotiates a contract with a large provider who has

11 leverage in a marketplace, sometimes it results in a

12 non-standard contract.

13          During the course of the negotiation, the

14 options are to try to force the negotiation towards a

15 standard fee -- towards a standard reimbursement

16 methodology that our computer systems can handle

17 through its logic.  Another option is to agree with a

18 non-standard reimbursement methodology.  And another

19 option is to simply agree to part ways and not have the

20 provider in the network.

21          And that last one can be very unpalatable for

22 our customers.  So in this case of CHW and other large

23 organizations, we did end up with a non-standard

24 contract.

25      Q.  How does that happen?  Or why does that
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 1 happen?

 2      A.  Well, the provider, in this case, had become

 3 accustomed for years with a non-standard reimbursement

 4 methodology.  And with their market presence, they had

 5 become used to demanding and living in that type of

 6 environment.  So they simply wanted it to continue.

 7      Q.  In the course of your activities in network

 8 management, did you or members of your staff go to the

 9 CHWs of the world and, in essence, try to convince them

10 or discuss with them the merits of having a

11 standardized fee schedule?

12      A.  Yes.

13      Q.  Much success?

14      A.  No, not much initially.

15      Q.  Over time, have you had success?

16      A.  Yes, we've had quite a bit of success in that

17 regard in California.

18      Q.  So is the situation with CHW as we see in this

19 Exhibit 848, is that the rule or the exception?

20      A.  That actually is an exception.  It's an

21 outlier.  And today in California, we have 83 percent

22 of our physicians on our standard fee schedule

23 methodology.  And throughout the country, we have over

24 95 percent of our physicians contracted with us using a

25 standard fee schedule methodology.
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 1      Q.  Now, when you were shown this exhibit the

 2 other day, 848, Mr. Strumwasser referred to it, the

 3 e-mail chain, as a chain about defenestration.

 4      THE COURT:  Do you have a problem with the

 5 definition of that word?

 6      MR. KENT:  I was going to -- since Ms. McFann went

 7 to MIT and I know she speaks a little French, I was

 8 going to ask her, what does that mean?

 9      THE COURT:  That means to throw yourself out the

10 window.

11      MR. GEE:  Actually, it means to throw something.

12      THE COURT:  Yes.  You could defenestrate yourself

13 or an object.

14      THE WITNESS:  It is the act of throwing something

15 or someone out a window.

16      MR. KENT:  Q.  Some pretty colorful language.

17      A.  Yeah, it is.

18      Q.  Now, you also used some pretty colorful

19 language in this e-mail and in some other e-mails we've

20 seen during your testimony.  And in all seriousness,

21 why do you express yourself that way at times?

22      A.  Well, I think what's clear is that I operate

23 at an extraordinarily high level of intensity.  And I

24 expect others to perform at a peak level of

25 performance.  It's consistent with how we operate as a
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 1 company.  And I am incredibly fortunate enough to work

 2 with a lot of colleagues who have that same level of

 3 intensity and demand of peak performance.

 4      MR. KENT:  Thank you.  That's all I have.

 5      THE COURT:  Any further?

 6      MR. GEE:  Can I get a ten-minute break, let me

 7 look just through my notes?

 8      THE COURT:  All right.

 9          (Recess taken)

10      THE COURT:  Go back on the record, Mr. Gee.

11      MR. GEE:  Thank you.

12              REDIRECT EXAMINATION BY MR. GEE

13      MR. GEE:  Q.  You testified during the CTN

14 transition you had to transition 1 million member

15 lives.  Do you remember that?

16      A.  Yes, I do.

17      Q.  Now, you didn't need to recontract with those

18 1 million members during the CTN transitions, did you?

19      A.  No, not with the customers.

20      Q.  Do you still have 5404 in front of you?  It's

21 your new exhibit today.

22      A.  Yes, I do.

23      Q.  No. 3, you testified about No. 3, "Claim

24 Rework Project Automatically Initiated by Retroactive

25 Contract Load."  And you implemented this process
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 1 because generally, when you have a retro-contract load,

 2 you expect that there will be some amount of claim

 3 reworks; is that right?

 4      A.  No.  We implement this improvement so that we

 5 would uniformly -- regardless of whether or not a

 6 provider committed to hold claims or not -- uniformly

 7 go and search for any potential impacted claims.

 8      Q.  Okay.

 9      A.  As opposed to ad hoc assume that the provider

10 held the claims.

11      Q.  So when you have a retro contract load, you

12 are not surprised if there would be necessary claim

13 rework projects; is that fair?

14      A.  Yes, I think it's fair for us to avoid the

15 surprise.

16      Q.  When was this process implemented, No. 3?

17      A.  So the previous process was more ad hoc, and

18 we improved upon it iteratively over time.  So I would

19 say that we had an improvement in late '06 and further

20 improvements done in 2007 and thereafter as well.

21          I believe that, in our responses to the CDI on

22 the results of the exam, the market conduct exam, we

23 did provide the CDI with information about that.

24      Q.  When -- your testimony is that today claim

25 rework projects are automatically initiated whenever
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 1 there's a retro contract load; is that right?

 2      A.  That's correct.

 3      Q.  When did that process begin?

 4      A.  I don't think I can give you a precise date

 5 because it was, as I indicated, a process that we

 6 improved over time.  It was ad hoc, so it's not like

 7 there was a date whereby beforehand it didn't exist and

 8 the next day it existed for everything.  It improved

 9 over time.

10      Q.  And has this newly implemented process been

11 effective in ensuring that all the claim rework

12 projects that need to be done do, in fact, get done?

13      A.  From a network management perspective, I would

14 say yes.

15      Q.  Now, is there any reason that this process to

16 automatically initiate claim rework projects whenever

17 there's a retroactive contract load, is there any

18 reason that process couldn't have been implemented

19 sooner?

20      A.  Well, as I testified, there was a process, but

21 it was ad hoc.  And it was -- and a significant

22 improvement of the process that we identified through

23 this very large one-time event in the history of the

24 network.

25      MR. GEE:  Can I get the question read back?



12977

 1          I'd like an answer.

 2      THE COURT:  Yes.

 3          You need to answer the question.

 4          (Record read)

 5      THE WITNESS:  I supposed not.

 6      MR. GEE:  Q.  No. 4, "Comprehensive Provider

 7 Demographic Data Outreach," do you know when this

 8 process was implemented?

 9      A.  I believe we launched our PVO or provider

10 verification outreach activity in California in 2007.

11 I think it was in early 2007.  And I believe we

12 provided some of that information to the CDI in the

13 past as well.

14      Q.  Has this process, the PVO process, has that

15 been effective in ensuring that provider demographic

16 data in your systems are more accurate?

17      A.  Yes.

18      Q.  Is there any reason why that process could not

19 have been implemented sooner than early 2007?

20      A.  I suppose not.  We simply relied upon the

21 providers to comply with the terms of their contract.

22      Q.  No. 5, "Concurrent Provider Credentialing and

23 Contracting," do you recall when that process was

24 implemented?

25      A.  I would look at it in terms of two major
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 1 phases.  First of all, you'll recall and as I testified

 2 when I was on direct, that, for the purpose of the

 3 large network transition, the CTN, the gap contracting,

 4 we implemented credentialing on the backside because we

 5 did delegation.

 6          The routine activity of concurrent

 7 credentialing and contracting for routine

 8 run-of-the-mill contracts we implemented, I believe, in

 9 late 2007.

10      Q.  And you implemented that process in order to

11 speed up the contract loading process; is that right?

12      A.  No.  We implemented that to help speed up the

13 negotiation process and save, as I indicated, about 25

14 to 30 days.

15      Q.  Is there any reason this process couldn't have

16 been implemented sooner than late 2008?

17      MR. VELKEI:  2007.

18      THE COURT:  '7.

19      MR. GEE:  I'm sorry.

20      Q.  2007?

21          Thank you.

22      A.  I suppose not, but I don't think it would have

23 been as evident to us because of the volume of work we

24 were dealing with.

25      Q.  Do you have 865 still up there?  It's the DMHC
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 1 letter.

 2      A.  Yes, I do.

 3      Q.  You testified just a few minutes ago that the

 4 CMA members primarily use the physician's contract; is

 5 that right?

 6      A.  Primarily, yes.

 7      Q.  Do you know what other contracts the CMA

 8 members use?

 9      A.  So the minority of members would be contracted

10 through the medical group participation agreement,

11 which we reserve for use with large medical groups.

12      Q.  But CMA members would -- some CMA members

13 would use the medical group contract, right?

14      A.  A minority of them, yes.

15      Q.  And you testified about EPDE.  You said that,

16 if you could do something different, in hindsight, you

17 would -- one of the things you would have done is not

18 have attributed certain items to EPDE that weren't

19 EPDE's fault, right?

20      A.  Yes, by virtue of having a training or

21 educational activity with -- made available to the

22 network teams.

23      Q.  Do you recall any instances in which EPDE was

24 incorrectly attributed fault to?

25      A.  Yes, I do.  I think we reviewed some e-mails
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 1 along those lines.  And I think -- yes.  Yes, I do.

 2      Q.  Can you name some?

 3      A.  I think we saw -- I don't remember the number

 4 of the exhibit, but there was e-mail interaction

 5 with -- I believe it was Suzanne Stora, who in fact

 6 recommended that we use -- that we seize the

 7 opportunity to train folks on what EPDE does or doesn't

 8 do and offered examples there.

 9      Q.  So in that instance, EPDE was faulted for some

10 breakdown, but in fact the problem was lack of

11 training?

12      A.  I believe that's how the e-mail traffic went.

13      Q.  Do you have your copy of 848, CHW e-mail?

14      A.  Yes, I do.

15      Q.  You testified that in some instances the

16 hospital or medical group has leverage over the insurer

17 to force a non-standard contract; is that right?

18      A.  To insist upon a non-standard contract, yes,

19 in order to remain in network.

20      Q.  As to the CHW negotiation, do you know if

21 anyone on United's contract negotiation team explained

22 to CHW that -- during the contract negotiations, that

23 the company would have difficulty loading and

24 maintaining the contract terms that CHW was requesting?

25      A.  I don't know.
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 1      MR. GEE:  That's all I have, your Honor.

 2      THE COURT:  Anything further?

 3      MR. KENT:  Nothing.

 4      THE COURT:  Thank you very much.

 5          And we're coming back Tuesday morning at 9:00

 6 o'clock, God willing and the creek don't rise.

 7          (Discussion off the record)

 8      THE COURT:  Go back on the record.

 9          Is this witness to be released?

10      MR. KENT:  Yes.

11      MR. GEE:  Yes.

12      THE COURT:  Ms. McFann, you are released.

13          (Whereupon, the proceedings recessed

14           at 2:11 o'clock p.m.)

15
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 1 Tuesday, November 2, 2010            9:14 o'clock a.m.

 2                         ---o0o---

 3                   P R O C E E D I N G S

 4      THE COURT:  All right.  This is on the record.

 5 This is before the Insurance Commissioner of the State

 6 of California in the matter of PacifiCare Life and

 7 Health Insurance Company.  This is OAH Case

 8 No. 2009061395, Agency No. UPA 2007-00004.  Today's

 9 date is November 2nd, 2010 in Oakland.  Counsel are

10 present and respondent is present in the person of

11 Ms. De la Torre.

12          I believe you're going to call a new witness,

13 correct?

14      MR. VELKEI:  Yes, your Honor.

15      MR. STRUMWASSER:  Before we do that, may I just

16 inquire, we haven't gotten our --

17      THE COURT:  Let's go off the record a second.

18          (Discussion off the record)

19      THE COURT:  You want to call your witness?

20      MR. VELKEI:  Yes, your Honor.  Before I do that, I

21 just want to also note that Ms. Evans has rejoined us

22 as part of the trial team.

23      THE COURT:  Hello.

24          All right.  So this is your witness,

25 Mr. Velkei?
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 1      MR. VELKEI:  Yes, your Honor.

 2          Respondent would like to call Mr. Joel Laucher

 3 to the stand.

 4      THE COURT:  Good morning, Mr. Laucher.  If you

 5 would come over here for a minute -- well, we'll see.

 6          (Witness sworn)

 7                       JOEL LAUCHER,

 8          called as a witness by the Respondent,

 9          having been first duly sworn, was

10          examined and testified as hereinafter

11          set forth:

12      THE COURT:  Please state and spell your name for

13 the record.

14      THE WITNESS:  My name is Joel Laucher, J-O-E-L,

15 L-A-U-C-H-E-R.

16      THE COURT:  All right.

17             DIRECT EXAMINATION BY MR. VELKEI

18      MR. VELKEI:  Ready to go?  All right.

19      Q.  Mr. Laucher, my name is Steve Velkei.  I

20 represent the respondent in this matter.

21          I want to just give you a couple of ground

22 rules.  First of all, have you ever had testified

23 before?

24      A.  No.

25      Q.  Have you ever had your deposition taken
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 1 before?

 2      A.  Not that I recall.

 3      Q.  So this is a first time for you.  Let me just

 4 walk through a couple of grouped rules.  First of all,

 5 the trial is being recorded by a court reporter.  So

 6 it's very important for you to give audible

 7 responses -- "yes," "no," "I don't know" -- as opposed

 8 to nodding your head, "mm-hmm," that type of thing.

 9          At points, this may become conversational, and

10 you may think you know where I'm going, you may know

11 where I'm going in terms of my questions.  But for

12 purposes of the court reporter and the record, just

13 wait until I finish.  Your attorney may have an

14 objection they want to interpose, and then you can

15 proceed.  And I'll do the same with you.  Okay?

16      A.  All right.

17      Q.  This is not a marathon.  If you need to take a

18 break at the point, just let me know or let the Court

19 know.  The only thing I would ask is, if there's a

20 question pending, that you answer the question first

21 before asking to go on the break.

22      A.  All right.

23      Q.  Okay?  And just understanding that you're

24 under oath under penalty of perjury.  You understand

25 that, sir?
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 1      A.  Yes.

 2      Q.  Okay.  Terrific.

 3      THE COURT:  And if there's an objection, if you

 4 could stop so I could rule on the objection.  Thank

 5 you.

 6      THE WITNESS:  Yes.

 7      MR. VELKEI:  Q.  Mr. Laucher, how much time did

 8 you take preparing for your examination here today?

 9      MR. STRUMWASSER:  Just so it's clear, the witness

10 understands he's not supposed to testify about anything

11 have to do with communications with your counsel.

12      THE WITNESS:  How much time did I take preparing

13 for my testimony?

14      MR. VELKEI:  Q.  Yes, sir.

15      A.  About a day and a half.

16      Q.  Did you look at any documents?

17      A.  Yes.

18      Q.  What was the volume of documents you looked

19 at?

20      MR. STRUMWASSER:  Excluding the documents that he

21 may have been shown by counsel?

22      MR. VELKEI:  I don't think that just asking volume

23 of documents implicates attorney-client privilege.

24      THE COURT:  I think he can say what documents he

25 looked at.
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 1      MR. STRUMWASSER:  But we've been excluding

 2 documents he looked at -- you know, when a witness has

 3 been shown documents by counsel.  That's the way we've

 4 been doing this all along.

 5      THE COURT:  I don't remember.

 6      MR. VELKEI:  I don't think that's correct.

 7          At this point I'm just asking, your Honor,

 8 what the volume of documents were.

 9      THE COURT:  I think that's fine.  I'm going to

10 allow that question.

11      MR. VELKEI:  Thank you.

12      THE WITNESS:  I looked at zero that weren't shown

13 to me by counsel.

14      THE COURT:  Okay.  That's a good answer.

15      MR. VELKEI:  Q.  Although my next question is

16 going to be what was the volume shown by counsel.

17          I don't think that implicates privilege, your

18 Honor.

19      MR. STRUMWASSER:  I mean, this has to do with his

20 having obtained legal services from his counsel.  And

21 the amount of it and all that is, A, irrelevant,

22 and B --

23      THE COURT:  All right.  Let's move on, Mr. Velkei.

24 I'm not going to get into it.

25      MR. VELKEI:  Q.  Did you talk to any department
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 1 employees prior to -- in the context of preparing for

 2 your examination, Mr. Laucher?

 3      MR. STRUMWASSER:  Excluding department lawyers,

 4 right?

 5      MR. VELKEI:  Excluding Department lawyers.

 6      THE WITNESS:  No.

 7      MR. VELKEI:  Q.  Did you review any transcripts?

 8      A.  Yes.

 9      Q.  Which transcripts?

10      MR. STRUMWASSER:  Again, these are the things that

11 he would have been shown by counsel.

12      THE COURT:  He can say which transcripts if he

13 knows, if they were particular -- the testimony of X

14 person or something like that.

15      THE WITNESS:  I looked at one transcript from one

16 of our examiners, only partially.

17      MR. VELKEI:  Q.  Which?  Who was that?

18      A.  It was Coleen Vandepas.

19      MR. VELKEI:  I'm going to show you what we're

20 going to mark for identification Exhibit 5405.  I think

21 that's next in order.  And it's just a copy of your CV,

22 Mr. Laucher.

23      THE COURT:  5405 is the CV of Mr. Laucher.

24          (Respondent's Exhibit 5405 marked for

25           identification)
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 1      MR. VELKEI:  What I did is I wrote on here the

 2 exhibit number.  You might want to, when I give you a

 3 document, just write the number on there because we're

 4 going to refer back to some of them.  It will just make

 5 it easier on everybody.

 6      THE WITNESS:  Thank you.

 7      MR. VELKEI:  Q.  Sir, do you recognize what's been

 8 marked for identification as Exhibit 5405?

 9      A.  Yes.

10      Q.  This is your curriculum vitae?

11      A.  Yes.

12      Q.  When was it prepared?

13      A.  Maybe a few days ago.

14      Q.  Was it prepared by you?

15      A.  Yes.

16      Q.  And your current title, if I understand

17 correctly, sir, is Deputy Commissioner Rate Regulation

18 Branch?

19      A.  Yes.

20      Q.  Could you describe generally what that

21 position entails by way of responsibility?

22      A.  Yes.  I manage six bureau chiefs and two

23 senior casualty actuaries.  And it is their staff that

24 process prior approval applications and form

25 applications for property casualty insurers.
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 1      Q.  So are your responsibilities strictly limited

 2 to property casualty insurers?

 3      A.  Yes.

 4      Q.  Is it involved with just approving rates that

 5 the insurance companies are applying for, rate

 6 increases, things of that sort?

 7      A.  Rates and rate-related changes, forms changes,

 8 rule changes.

 9      Q.  Since you assumed your position as deputy

10 commissioner rate regulation branch, do you continue to

11 have any responsibilities or involvement in the market

12 conduct area?

13      A.  Just some lingering input on certain issues at

14 times.

15      Q.  Would lingering input include input on the

16 PacifiCare matter?

17      A.  No.

18      MR. STRUMWASSER:  Other than this testimony?

19      MR. VELKEI:  That's correct.

20      THE COURT:  He said no.

21      THE WITNESS:  No.

22      MR. VELKEI:  Q.  Prior to that time, Mr. Laucher,

23 you were the chief of the market conduct division; is

24 that correct?

25      A.  Yes.
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 1      Q.  Can you explain what the responsibilities are

 2 for chief of the market conduct division?

 3      A.  Yes.  We had two bureaus that conduct market

 4 conduct examinations that review either the

 5 underwriting files or the claims files of licensed

 6 insurance companies that do business in California.

 7 And we had a market analysis unit that pulled up

 8 information mostly from National Association of

 9 Insurance Commissioner databases about companies that

10 we were intending to examine.  So I managed that

11 process.

12      Q.  Would it be fair to say that you were in

13 charge of all market conduct exams from 2002 to

14 November 2009?

15      A.  Yes, at that level.  Yes.

16      Q.  Did your responsibility end once the market

17 conduct exam was completed?  So let's take a particular

18 market conduct exam.  You were responsible for

19 overseeing the actual exam process, correct?

20      A.  Yes.

21      Q.  Once an exam was completed, were you involved

22 in subsequent efforts or steps after the exam was

23 completed?

24      A.  In certain situations, yes.

25      Q.  Did you provide, during your time as chief of
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 1 the market conduct division, input on whether to

 2 proceed with a particular enforcement action against a

 3 targeted company?

 4      MR. STRUMWASSER:  Vague as to "targeted company."

 5      THE COURT:  Are you speaking about PacifiCare?

 6      MR. VELKEI:  Just generally.

 7      Q.  So the companies that are the subject of an

 8 exam.

 9      THE COURT:  All right.

10      THE WITNESS:  Yes.

11      MR. VELKEI:  Q.  What was the nature of your --

12 was there a formal process in place?  So once the

13 market conduct exam is completed, is there a formal

14 process that the Department undertakes to evaluate

15 whether there's going to be an enforcement action?

16      A.  Yes.

17      Q.  Could you describe that for us, please?

18      A.  Well, the examiner could potentially indicate

19 that they think the matters they've reviewed warrant an

20 enforcement action.  And they might recommend that to

21 their supervisor or bureau chief.  But ultimately the

22 bureau chief or the market conduct chief or possibly

23 the deputy is going to indicate the need for a legal

24 referral to potentially initiate a formal action, if

25 that's what we're going to choose to do.
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 1      Q.  Prior to your -- let me just ask very briefly,

 2 sir, what were the circumstance that gave rise to your

 3 appointment as chief of the market conduct division?

 4      MR. STRUMWASSER:  Objection.  I don't know what

 5 that means, "circumstances."  Are you talking about the

 6 vacancy or the selection or --

 7      THE COURT:  Do you understand the question?

 8      THE WITNESS:  Not --

 9      THE COURT:  He needs to have it rephrased.

10      MR. VELKEI:  Q.  How did you come to be appointed

11 as chief of the market conduct division?

12      A.  Previously, I had served as the chief of the

13 consumer services division, which included not only our

14 complaint processes and staff that handled consumer

15 complaints but market conduct.

16          The deputy of that branch at the time, 2002,

17 decided that that was a very broad area of

18 responsibility and should be split between two

19 managers.  So the consumer services division as it

20 existed at that time was split into two divisions.

21      Q.  Okay.

22      A.  And I became the division chief of the market

23 conduct side.

24      Q.  For the entire, both underwriting and claims,

25 correct?
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 1      A.  Yes.

 2      Q.  Prior to your responsibilities as chief of the

 3 market conduct division, you were chief of the field

 4 rating underwriting bureau, correct?

 5      A.  Yeah, I went from chief of field rating and

 6 underwriting bureau to consumer services division

 7 chief, then to market conduct division chief.

 8      Q.  On the field rating and underwriting bureau,

 9 that's responsible for the market conduct examinations

10 on the underwriting side, correct?

11      A.  Yes, underwriting and rating.

12      Q.  It says here, "Associate Rate Analyst, Senior

13 Rate Analyst, Field Rating and Underwriting Bureau."

14 You conducted on-site examinations for the field rating

15 underwriting bureau?

16      A.  Yes.

17      Q.  So you have experience conducting market

18 conduct examinations on the underwriting side, correct?

19      A.  Yes.

20      Q.  Do you have any experience conducting market

21 conduct examinations on the claims side?

22      A.  I personally did not conduct those

23 examinations.

24      Q.  So you've never done one yourself?

25      A.  Well, I have gone on site and reviewed files
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 1 during the course of my tenure as a division chief.

 2 I've spent days at a time and would review files and

 3 make citations, but I never stayed from the start to

 4 the end of any exam.

 5      Q.  So just to close the loop, you've never had

 6 experience as a claims examiner conducting a market

 7 conduct examination?

 8      A.  Other than those limited days where I was

 9 reviewing claims files.

10      Q.  When you became chief of the market conduct

11 division, what if any steps did you take to familiarize

12 yourself with market conduct examinations on the claim

13 side?  And let me withdraw that question.

14          Up until the time you were appointed as chief

15 of the market conduct division in 2002, you had no

16 experience involving market conduct examinations on the

17 claim side, correct?

18      A.  Up until I became the chief of the consumer

19 services division?  Because when I became chief of the

20 consumer services division in 1996, that also

21 included -- the market conduct operations were all part

22 of that same job.

23      Q.  Okay.  So is it your testimony that, prior to

24 2002, you did have experience conducting market conduct

25 examinations on the claims side?
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 1      A.  Prior to 1996 -- prior to 1996?

 2      Q.  Prior to 2002, sir.

 3      A.  Yes, prior to 2002, I had managed claims

 4 examinations.  And I was also the division chief of the

 5 consumer complaint staff.  So we dealt with a lot of

 6 claims complaints in my job.  The claims I dealt with

 7 were claims oriented.

 8      Q.  How many market conduct examinations on the

 9 claim side had you been involved with prior to 2002?

10      A.  Prior to 2002?  Well, from 1996 on, I've read

11 every market conduct exam report that the Department

12 conducted and had been on site several times from 1996

13 to 2002 and looked at many claims files myself, either

14 through, you know, short on-site visits or through the

15 consumer complaint process.

16      Q.  So you consider yourself to be experienced in

17 market conduct examinations involving the claims side?

18      A.  Yes.

19      Q.  I notice on here you say, "Certification:

20 IRES, Market Conduct Management designation, May 2009."

21 Could you explain what that is?

22      A.  Yes, that's a designation that one can get

23 from the -- "IRES" stands for the Insurance Regulatory

24 Examiners Society.  It involved attending a course that

25 was basically three or four days of intensive review of
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 1 examination processes.  And that's essentially what it

 2 was, examination processes.

 3          And then at the end of those -- that training,

 4 I took an exam to get the designation, passed the exam.

 5      Q.  You are also a faculty member of the IRES

 6 Foundation, aren't you?

 7      A.  I have -- there's a market conduct school

 8 given each year to other states but mostly to the

 9 industry about the market conduct examination process.

10 And I frequently serve on the faculty for that annual

11 school.

12      Q.  So yes, you are a faculty member of the IRES

13 Foundation?

14      A.  On occasion.

15      Q.  Why is that not on your resume?

16      A.  It's not a formal designation.  I'm not a

17 routine member.  And some years I attend; sometimes we

18 send our bureau chiefs to serve in that capacity.

19      Q.  You personally have conducted many seminars to

20 industry participants or industry members, correct?

21      A.  Yes.

22      Q.  I did some research on you.  I found a bunch

23 of these -- you know, Hyatt Regency in Maui, and you

24 were speaking about the ABCs of market conduct

25 examination, things like that.



13001

 1      A.  Well, not Maui.

 2      Q.  Oh, haven't made it there yet?

 3      A.  Yes.

 4      Q.  So fair to say that you've conducted numerous

 5 of these seminars?

 6      A.  Yes.

 7      Q.  Are they important, in your opinion,

 8 Mr. Laucher?

 9      A.  Yes.

10      Q.  Do you believe it's important to educate the

11 industry about the expectations of regulators?

12      A.  Yes.

13      Q.  Is that part of why you conduct these

14 seminars?

15      A.  Yes.

16      Q.  Why do you think it's important, Mr. Laucher?

17      A.  Well, the most recent -- I think it's

18 important because, for example, the most recent seminar

19 was to go over areas the Department has focused on or

20 is working on, regulations, to communicate to the

21 industry areas that they would want to familiarize

22 themselves with.  We want the industry to treat their

23 consumers in accordance with the law.

24      Q.  So part of the reason of conducting these

25 seminars is so that companies will know how to be
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 1 compliant with the law, correct?

 2      A.  Yes.

 3      Q.  So as new issues, new legislation comes up,

 4 the Department may have a particular view of how those

 5 should be interpreted, correct?

 6      A.  Yes.

 7      Q.  Part of the outreach is to educate the

 8 industry about what those expectations are, correct?

 9      A.  Yes, although it's usually the industry itself

10 that's asking for me to make the presentation.  I don't

11 seek the presentations typically.

12      Q.  Industry wants to know how to comply with the

13 law, right?

14      A.  Yes.

15      Q.  Now, you are a member of the National

16 Association of Insurance Commissioners, correct?

17      A.  Well, the State is.

18      Q.  You participate in quarterly meetings with the

19 NAIC?

20      A.  Yes.

21      Q.  Regularly?

22      A.  Yes.

23      Q.  And you also participate in working groups

24 with other out-of-state regulators with respect to

25 issues that are important to the NAIC, correct?
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 1      A.  Yes.

 2      Q.  How come that's not on your resume, sir?

 3      MR. STRUMWASSER:  What's the relevance of that?

 4      THE COURT:  I'll allow it.  It's kind of phrased

 5 oddly, but go ahead.

 6      THE WITNESS:  The -- this is a very brief summary,

 7 one line, of what my duties are.  But I consider the

 8 NAIC just part of the duties of the job.

 9      MR. VELKEI:  Q.  Is there a more fulsome copy of

10 your CV that you have available?

11      A.  Well, I don't have one available.  I could

12 create one.

13      THE COURT:  That's all right.

14      MR. VELKEI:  Q.  No, I'm just asking if you have

15 one available.  I don't want you to create one.  I

16 appreciate that though.

17          Are you familiar with the NAIC market

18 handbook?

19      MR. STRUMWASSER:  Objection, ambiguous.

20      THE COURT:  Do you understand the question?

21      THE WITNESS:  I'm not sure what you mean "familiar

22 with" means.  That it exists?

23      MR. VELKEI:  Q.  So you know it exists, the market

24 handbook?

25      MR. STRUMWASSER:  Objection.  The problem is there
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 1 are multiple handbooks.  That is not the formal name of

 2 any of them.  So that assumes facts not in evidence.

 3 And which it is is a disputed issue in this case.

 4      THE COURT:  Do you have a formal name of the

 5 manual that you want to know if he's --

 6      MR. VELKEI:  I don't, your Honor.  I didn't know

 7 that there were multiple.  Maybe I'll withdraw the

 8 question and ask him what are the handbooks the NAIC

 9 publishes.

10      THE COURT:  Okay.

11      MR. VELKEI:  Q.  So your lawyer said that there

12 are multiple handbooks published by the NAIC.  Could

13 you tell me what those are?

14      A.  I believe there's an examiners handbook and a

15 market regulation handbook.

16      Q.  The examiners handbook, does that relate to

17 market conduct examinations?

18      A.  No.

19      Q.  What does that relate to?

20      A.  Financial examinations.

21      Q.  And then the market conduct -- and then the

22 market regulation handbook, does that relate to market

23 conduct examinations?

24      A.  Yes.

25      Q.  Are you familiar with the terms of the market
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 1 regulation handbook?

 2      A.  I'm generally familiar with it.

 3      Q.  Do you have a copy of it in your office?

 4      A.  I did during times when I was the market

 5 conduct division chief.

 6      Q.  Did you provide training to folks within your

 7 division on the NAIC guidelines, in particular, related

 8 to the market regulation handbook?

 9      MR. STRUMWASSER:  "NAIC guidelines" being the

10 market regulation handbook?  The word "guidelines"

11 makes the question ambiguous.

12      THE COURT:  Okay.  What are you asking about,

13 Mr. Velkei?

14      MR. VELKEI:  Q.  Did you provide training to folks

15 within your division with regard to the market

16 regulation handbook and the guidelines contained in it?

17      A.  No.

18      Q.  Why not?

19      A.  We don't refer to the market regulation

20 handbook as -- for our procedures.

21      Q.  You say you don't refer to it.  What do you

22 mean by that?

23      A.  I mean that the procedures that our staff

24 follow are our own procedures.

25      Q.  Do they incorporate the NAIC guidelines from
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 1 the market regulation handbook?

 2      A.  Certain of the guidelines.

 3      Q.  Which ones?

 4      A.  We, for example, attempt to send out notice of

 5 exam at least 60 days in advance as one example.  We

 6 would typically offer an entry meeting -- as an

 7 example.  Those are standards in terms of the exam

 8 process that we have adopted for our own guidelines.

 9      Q.  Are there guidelines in the market regulation

10 handbook that the Department of Insurance does not

11 apply to its market conduct exams?

12      A.  Yes.

13      Q.  What would those be?

14      A.  I don't recall.  It's -- they're -- it's a

15 two-volume book.  And there are probably dozens of

16 examples.  But I don't know any offhand.

17      Q.  Who decides which guidelines the Department is

18 not going to follow?

19      MR. STRUMWASSER:  Objection, assumes facts not in

20 evidence, that there was a decision made not to follow

21 them.

22      THE COURT:  Sustained.

23      MR. VELKEI:  Q.  The question was, "Are there

24 guidelines in the market regulation handbook that the

25 Department of Insurance does not apply to its market
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 1 conduct exams?"  And answer was "yes."

 2          And the question is, who decides which don't

 3 apply?

 4      THE COURT:  That assumes that somebody decided

 5 what doesn't apply as opposed to they had whatever they

 6 did and then didn't adopt them.

 7      MR. VELKEI:  Okay.  That's a fair point.

 8      Q.  So have there ever been discussions about

 9 whether to follow certain guidelines reflected the

10 handbook, discussions amongst you or others at the

11 Department?

12      A.  I expect there have been.

13      Q.  Do you recall any?

14      A.  No, I don't.

15      Q.  Do you even recall when the last time there

16 was such a discussion?

17      A.  No.

18      Q.  And just to close the loop and we'll move on,

19 is it your testimony you can't think of even one

20 example of a particular guideline the Department does

21 not follow that's reflected in that handbook?

22      A.  Well, the guidelines, I think, have a section

23 for marketing, for example, that I don't think we refer

24 to at all.  It has sections by line of insurance.  We

25 really don't refer to those.
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 1      Q.  And just to finish that, when you say "related

 2 to marketing," what do you mean by that, "section for

 3 marketing"?

 4      A.  I think there is a section in the handbook

 5 that specifically -- or gives some guidance on to how

 6 one might evaluate an insurer's marketing practices.

 7      Q.  Got it.

 8      A.  And I don't even remember the last time I read

 9 it.  It would have been many years ago.

10      Q.  How about the conduct of a market conduct

11 examination, sort of how it's conducted?  Can you think

12 of any guidelines of the NAIC that are not followed by

13 the Department in that area?

14      A.  Well, I would guess we don't follow many of

15 them.  We don't follow many of them from last time I

16 reviewed it.  But I can't think of an example offhand.

17      Q.  All right.  Mr. Laucher, why don't we switch

18 gears.  And I'm going to show you a copy of what's been

19 entered as Exhibit 779 -- entered or marked.  And it

20 looks like an organizational chart of your department

21 as of January 1, 2007.

22      THE COURT:  What's the number?

23      MR. VELKEI:  779.

24      Q.  So you may even want to just put that on there

25 just so we can keep track of everything.
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 1          Do you recognize this document?

 2      A.  Yes.

 3      Q.  Does 779 accurately reflect the organization

 4 of the market conduct division as of January 1, 2007?

 5      A.  It reflects the field claims bureau structure.

 6      Q.  So this 779 is not an accurate or a complete

 7 chart of the organization of the market conduct

 8 division?

 9      A.  Correct.

10      MR. VELKEI:  Okay.  Let's try a different one,

11 then, sir.  I've got a couple of blanks in this one,

12 but I actually tried to create what is in fact an

13 accurate chart of the market conduct division.  And I'd

14 like to mark that as 5406.

15      THE COURT:  All right.  5406.

16          (Respondent's Exhibit 5406 marked

17           for identification)

18      MR. VELKEI:  Q.  Okay.  Mr. Laucher, do you mind

19 if I stand?  It makes it a little easier for me.

20      A.  Okay.

21      Q.  Let me know when you've had an opportunity to

22 look that over, sir.

23      A.  This is close.

24      Q.  Closer?

25      A.  Closer.
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 1      Q.  All right.  So let me just focus on you.  You

 2 were market conduct division chief.  Now, did I -- this

 3 is as of January 1, 2007.

 4          Did I understand correctly that, from '96 to

 5 2002, you had oversight over both the consumer services

 6 and market conduct divisions?

 7      A.  Yes, although the consumer communications

 8 bureau reported directly to the deputy at that time.

 9      Q.  So putting aside the consumer services bureau,

10 up until 2002, you had oversight responsibility for

11 both consumer services and market conduct?

12      A.  Yes.

13      Q.  And effective at some point in 2002, consumer

14 services was taken away from you as part of your

15 responsibilities, and you were basically limited to

16 oversight of the market conduct division?

17      A.  Yes.

18      Q.  Forgive me if you've already answered this

19 question, but why did they remove such a significant

20 piece of responsibility from your portfolio -- for lack

21 of a better term?

22      A.  Well, because the operations are so different.

23 And for me, I was spending so much of my time on

24 handling consumer complaints that had made it all the

25 way up to the division chief level that I had very
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 1 little time to engage in the market conduct operations.

 2          And I think we felt that the market conduct

 3 operations, even though it was a much smaller number of

 4 staff, had all the issues that we dealt with in

 5 consumer services and kind of focused at the resolution

 6 end and needed their own management person to be

 7 dedicated to that operation.

 8      Q.  Okay.  I was struck by a phrase you used.  You

 9 said you spent so much of your time handling consumer

10 complaints that made it all the way up to the division

11 level.  Did that occur fairly frequently from '96 to

12 2002?

13      A.  Yes.

14      Q.  And what kinds of complaints make their way

15 all the way to the division level?  What kind of

16 complaints would have made their way to your desk at

17 that point during the period of '96 to 2002?

18      A.  Just -- I mean, the simple answer is it was

19 consumers who wouldn't accept the resolution at any end

20 of the process, from the complaint processor to the

21 supervisor to the bureau chief, that they continued to

22 express dissatisfaction.  So it would keep going up the

23 ladder.

24      Q.  Who made the decision to reorganize the

25 Department in the fashion that you just testified to?
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 1      A.  It would have been the recommendation of the

 2 deputy commissioner, but it would have been the chief

 3 deputy who would have probably had the final say, if

 4 not the Commissioner.

 5      Q.  Who was the deputy commissioner at the time,

 6 your boss, so to speak, '96 to 2002?

 7      A.  At the time that the split was made, it was

 8 Keith Newman.

 9      Q.  So focusing back on the chart we have here, so

10 let's just focus on market conduct division piece.  You

11 were in fact chief of the market conduct division as of

12 January 1, 2007, correct?

13      A.  Yes.

14      Q.  Mr. Dixon was chief of the field claims

15 bureau.  There's reference to a field rating and

16 underwriting bureau.  Was that in existence in

17 January 1 of 2007?

18      A.  Yes.

19      Q.  Then Ms. Pinelli was in fact a supervising

20 insurance compliance officer underneath Mr. Dixon?

21      A.  Yes.

22      Q.  Together with Ms. David?

23      A.  Yes.

24      Q.  Switching then, if we can, to the consumer

25 services division, who was the chief of the consumer
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 1 services division as of January 1, 2007?

 2      A.  Tony Cignarale.

 3      Q.  Oh.  So then Mr. -- this chart is incorrect in

 4 naming Mr. Cignarale as deputy commissioner?

 5      A.  I might have my dates confused.  Oh, 2007.

 6 I'm sorry.  I apologize.

 7      Q.  Yes.

 8      A.  It might have been Tony Cignarale.  It could

 9 have been Woody Girion.

10      Q.  Was chief of the consumer services division?

11      A.  Oh, chief of the consumer services division in

12 2007?  If that had been named -- it's currently Leone

13 Tiffany.

14      Q.  Understood, sir.  So who would it have been

15 back then?  When these complaints were coming in

16 involving PacifiCare, who was the chief of that

17 division?

18      MR. STRUMWASSER:  No foundation.

19      THE WITNESS:  I think it was --

20      THE COURT:  If you know.

21      THE WITNESS:  I'm not sure.

22      MR. VELKEI:  Q.  You think it was?

23      A.  I think it perhaps was Leone Tiffany.

24      Q.  In 2002, when you became just market conduct

25 division chief, was Mr. Cignarale appointed as consumer
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 1 services division chief?

 2      A.  Yes.

 3      Q.  And he then became at some point elevated to

 4 deputy commissioner?

 5      A.  Yes.

 6      Q.  Based upon your recollection, was

 7 Mr. Cignarale deputy commissioner as of January 1,

 8 2007?

 9      A.  I don't recall.

10      Q.  Let's assume for these purpose -- let me ask

11 it a different way.

12          Who would the deputy commissioner -- is this

13 the right title, "Deputy Commissioner of Consumer

14 Services and Market Conduct Branch"?

15      A.  Yes.

16      Q.  Who would the deputy commissioner have

17 reported to?  Would it have been Mr. Poizner directly?

18      A.  No, it would be the chief deputy.

19      Q.  Who was the chief deputy back in January of

20 2007?

21      A.  Jesse Huff.

22      Q.  How do you spell that?

23      A.  J-E-S-S-E, H-U-F-F.

24      Q.  So to make sure I'm filling in the boxes

25 correctly, your best recollection currently is that the



13015

 1 consumer services division chief in January '07 was

 2 Ms. Tiffany?

 3      A.  Yes.

 4      Q.  Then deputy commissioner, is your best

 5 recollection that it was Mr. Cignarale or you just

 6 don't recall?

 7      A.  I don't recall.

 8      Q.  Then you identified a Mr. Jesse Huff, who was

 9 the chief deputy commissioner?

10      A.  Yes.

11      Q.  You also mentioned Woody Girion.  And I've

12 seen that name in the documentation.  What was his

13 title in January 2007?

14      A.  He may have been the deputy commissioner for

15 consumer services in market conduct branch.  It was

16 either Woody or Tony.  At some point, there was a

17 transition; Woody moved to another branch.  Tony moved

18 to deputy commissioner.  And when Tony did that, Leone

19 was promoted to division chief.

20      Q.  Got it.  Okay.  Claims services bureau back in

21 January of 2007, was that Mr. Stolls, Dave Stolls?

22      A.  It may have been.  Mr. Stolls has retired, so

23 I'm not sure when that date was.

24      Q.  Okay.  Would it be possible, Mr. Laucher --

25 and frankly, the documents themselves may refresh your
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 1 recollection, but if they don't, maybe today when you

 2 complete your testimony you could just take a look so

 3 that we can fill in this chart accurately with who was

 4 in fact the deputy commissioner and chief of the

 5 consumer services division.

 6      MR. STRUMWASSER:  We'll get that information for

 7 them.

 8      THE COURT:  Thank you.

 9      MR. VELKEI:  Terrific.  Appreciate it.

10      Q.  Mr. Laucher, what is the health enforcement

11 bureau?

12      A.  The health enforcement bureau is a bureau in

13 the legal division.

14      Q.  So there's no reporting through consumer

15 services and the market conduct branch?  It's a

16 separate organization outside of consumer services and

17 market conduct?

18      A.  Yes.

19      Q.  When was it first created, if you know?

20      A.  I don't know.

21      Q.  Does the health enforcement bureau have

22 independent investigative powers?

23      MR. STRUMWASSER:  Objection, vague as to what that

24 phrase means.

25      THE COURT:  "Health enforcement"?
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 1      MR. STRUMWASSER:  "Independent investigatory

 2 powers."

 3      MR. VELKEI:  I'll try to rephrase.

 4      THE COURT:  Sure.

 5      MR. VELKEI:  Q.  Does the health enforcement

 6 bureau conduct investigations of licensed entities

 7 separate and apart from the consumer services and

 8 market conduct branch?

 9      A.  I don't know.

10      Q.  To your knowledge, do they?

11      A.  To my knowledge, I only interact with them as

12 related to our examinations.

13      Q.  So you don't have any knowledge that the

14 health enforcement bureau conducts or has the power to

15 conduct investigations separate and apart from consumer

16 services and market conduct branch?

17      A.  I know they would have the power -- it's

18 comprised of attorneys.  So they have the power to

19 conduct investigations through other means, yes.

20      Q.  So they do have the power to conduct

21 independent investigations?

22      A.  Well, independent of market conduct, yes.

23      Q.  Okay.  What do you base that information on,

24 sir?

25      A.  Our legal staff gathers information from



13018

 1 sources other than market conduct.  They might be from

 2 our fraud officers or our investigators.  And I expect

 3 they may have things brought to them directly, maybe

 4 from other state agencies, or -- so I don't have a

 5 thorough knowledge of how they might conduct an

 6 investigation.

 7      Q.  Okay.  To your knowledge, do members of the

 8 health enforcement bureau actually go out in the field

 9 and conduct interviews and --

10      MR. STRUMWASSER:  Objection, objection,

11 irrelevant.

12      THE COURT:  If you know.

13      THE WITNESS:  I don't know.

14      THE COURT:  Overruled.

15      MR. VELKEI:  Q.  You mentioned that -- just to

16 close the loop, sir, fair to say then that the health

17 enforcement bureau is not there as a resource to assist

18 the consumer services and market conduct branch?

19 That's not its only purpose?

20      MR. STRUMWASSER:  That's two questions.  Which do

21 we have?

22      THE COURT:  Sustained.

23      MR. VELKEI:  Q.  Is it fair to say, Mr. Laucher,

24 that the health enforcement bureau is only operating as

25 a resource to assist the consumer services and market
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 1 conduct branch in its investigations?

 2      MR. STRUMWASSER:  I'm sorry.  That's still --

 3      THE WITNESS:  No.

 4      THE COURT:  Well, the answer's no.

 5      MR. VELKEI:  Q.  Why do you say "no," sir?

 6      A.  You're asking me if they're only a resource to

 7 assist market conduct.  And, no, they have other

 8 responsibilities.

 9      Q.  Do you know who belongs -- was the health

10 enforcement bureau -- when was it created, if you know?

11      A.  I don't know.

12      Q.  Do you know who belongs to it currently?

13      A.  I know two individuals in the bureau.

14      Q.  Who would those be?

15      A.  I believe Andrea Rosen is in that bureau, and

16 I believe Jerry Whitfield is in that bureau.

17      Q.  Does the health enforcement bureau have the

18 ability to change the scope of an exam that's being

19 conducted within the consumer services and market

20 conduct branch?

21      MR. STRUMWASSER:  Is that a legal question, an

22 administrative question?  What kind of authority are we

23 asking about here?

24      MR. VELKEI:  He's the chief of the division.  I'm

25 just trying to understand how the two sub agencies or
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 1 departments interact with each other.

 2      MR. STRUMWASSER:  The question still remains --

 3 the objection still remains; it's ambiguous.

 4      THE COURT:  Can you read the question, please.

 5          (Record read)

 6      THE COURT:  I'll allow it.

 7          If you know.

 8      THE WITNESS:  Not unilaterally.

 9      MR. VELKEI:  Q.  Meaning they would have to

10 consult with you or others within your division before

11 this decision could be made?

12      A.  Yes.

13      Q.  I want to switch then and ask you about

14 currently who is the chief of the market conduct

15 division?  You remain the chief.  Ms. Tiffany is the

16 chief of the consumer services division.

17 Mr. Cignarale, is he the deputy commissioner currently?

18      A.  Yes.

19      Q.  Who does Mr. Cignarale report to currently?

20      A.  That's still Jesse Huff.

21      Q.  Jesse Huff?

22      A.  Yes.

23      Q.  I want to focus just for a minute -- this is a

24 question specific to the current action against

25 PacifiCare and the market conduct exams that were



13021

 1 conducted in 2007.  Do you agree, Mr. Laucher, that the

 2 examination constituted a high profile examination?

 3      A.  Yes.

 4      Q.  Now, there's actually a procedures manual

 5 within the market conduct division, correct?

 6      A.  Yes.

 7      MR. VELKEI:  I'm going to introduce this as

 8 exhibit next in order, which I believe is 5407.

 9      THE COURT:  We don't have this in already?

10      MR. STRUMWASSER:  I thought we do.

11      MR. VELKEI:  I don't think so.  But if you want me

12 to check --

13      THE COURT:  Please.

14      MR. VELKEI:  There's a couple manuals, your Honor.

15 This is particularly the market conduct division.

16 There's like a health provider manual which we'll be

17 talking about as well.

18      THE COURT:  So he's proposing it be 5407.

19      MR. STRUMWASSER:  Okay.

20      MR. VELKEI:  Why don't you take a moment to look

21 that over, sir, while the attorney's looking for that

22 information.

23          What we have in evidence, your Honor, is 5085,

24 which is the health procedures manual.  Our records

25 show that this is not an exhibit.
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 1      MR. STRUMWASSER:  Yeah, we think that's right.

 2      THE COURT:  All right.  Procedures Manual for the

 3 Market Conduct Division is 5407.

 4          (Respondent's Exhibit 5407, CDI00256990 marked

 5           for identification)

 6      MR. VELKEI:  Q.  Mr. Laucher, have you had an

 7 opportunity to look at 5407?

 8      A.  Yes.

 9      Q.  Do you recognize that document?

10      A.  Yes.

11      Q.  Is this in fact the procedures manual for the

12 market conduct division?

13      A.  I believe it is.

14      Q.  If you look in the lower bottom left corner,

15 it says "Original 1/20/09.  Last Revision 5/19/09."

16 Focusing on that first line, "Original January 20,

17 2009," is it fair to infer that this document was first

18 create, the manual was first created in January of

19 2009?

20      A.  This version of the manual was created then.

21      Q.  Well, it says "original," sir.

22      A.  Yes.

23      Q.  So when you say "this version" -- so there

24 were -- there was a manual that existed prior to

25 January of 2009?
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 1      A.  Yes.

 2      Q.  For the market conduct division?

 3      A.  I don't recall if it was a separate field

 4 claims bureau manual or a single division manual.

 5      Q.  So you're not sure whether there was an actual

 6 procedures manual for the market conduct division prior

 7 to January 2009, correct?

 8      A.  A single manual, I'm not sure if there was a

 9 single manual for the market conduct division.

10      Q.  Meaning one particular to the market conduct

11 division?

12      A.  Correct.

13      Q.  So does any manual come to mind prior to 2009

14 that your division utilized?

15      A.  There could have been a field claims bureau

16 manual.

17      Q.  Could have been?

18      A.  I expect there was.

19      Q.  You don't recall, though?

20      A.  My recollection is that there was.

21      Q.  What is the title of that document?

22      A.  Field claims bureau manual.

23      Q.  Got it.  Did you participate in creating

24 Exhibit 5407?

25      A.  Yeah, to some at least limited extent.
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 1      Q.  What was the extent to which you participated

 2 in this drafting?

 3      A.  This draft was created by market conduct

 4 staff.  And I looked at some of the edits that occurred

 5 along the way before we -- before it was finalized.

 6      Q.  Who was tasked with doing the first draft of

 7 this document?

 8      A.  I think we had assigned two or three of our

 9 examiners.

10      Q.  Had you made that assignment or had someone

11 else done that?

12      A.  I think they were identified by either their

13 supervisors or their bureau chiefs.

14      Q.  What were the circumstances that led to the

15 creation of this document, if you recall?

16      A.  I think we wanted to make sure our manual was

17 updated and, if I'm recollecting correctly, to make

18 sure that the processes were consistent as possible

19 between the field rating and underwriting bureau and

20 the field claims bureau.

21      Q.  To the best of your knowledge, is 5407 -- does

22 it reflect truly and accurately the procedures

23 governing the market conduct division?

24      A.  These would be the general guidelines that we

25 would follow.
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 1      Q.  Is that a "yes," sir?

 2      A.  Yes.  But there are exceptions.

 3      Q.  Why don't we start with the exceptions then.

 4 What are the exceptions?  What in this manual do you

 5 think doesn't truly and accurately reflect the

 6 procedures for the market conduct division?

 7      MR. STRUMWASSER:  You know, I really think that's

 8 an ambiguity in all of these questions.  One is -- by

 9 the "procedures for the division," is he saying the

10 procedures as they were written or the procedures as

11 they are carried out?

12      THE COURT:  Well, he's got a manual there.  He's

13 trying to find out how it works.  I'm going to allow

14 it.

15      MR. VELKEI:  Thank you, your Honor.

16      THE WITNESS:  I'm sorry.

17      THE COURT:  So Mr. Strumwasser is implying there's

18 a difference between what's written and what's carried

19 out.  Is that correct?

20      THE WITNESS:  Well, I don't know that this covers

21 every circumstance.

22      THE COURT:  Okay.

23      THE WITNESS:  That's all I'm saying.

24      THE COURT:  So that's the exception, that there

25 might be circumstances that are not covered in there?
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 1      THE WITNESS:  Yes.

 2      THE COURT:  Can you think of an example?

 3      THE WITNESS:  Well, I haven't reviewed the whole

 4 document, but, for example, there are times when we

 5 don't give any notice at all for an exam but show up on

 6 a designated date.  I don't know if that -- which

 7 happens infrequently.  But I don't know that this

 8 covers that circumstance, as an example.

 9      MR. VELKEI:  Q.  Anything else?

10      A.  No.  I think that it's possible that, at any

11 point in the interest of getting a timely result, I

12 would expect that there might be certain steps that we

13 don't do at a given time.  I don't know if that's

14 expressly laid out in the manual.

15      Q.  Who gets to decide when the division doesn't

16 follow the procedures set forth in the manual?

17      A.  It's probably going to be the division chief

18 in most circumstances.

19      Q.  That would be you?

20      A.  It would have been.

21      Q.  Other than the exceptions you've set forth,

22 though, can we get agreement that this document truly

23 and accurately reflects the procedures in place in the

24 market conduct division?

25      MR. STRUMWASSER:  Your Honor, he's been handed a
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 1 long document that he hasn't seen recently.  I think if

 2 the question is really going to be, "Have you

 3 identified every statement in here for which there

 4 exists an exception," he should be given more time to

 5 review it.

 6      THE COURT:  All right.  Why don't we take a break,

 7 and he can review it.

 8      MR. VELKEI:  Thank you, your Honor.

 9      THE COURT:  15 minutes?

10      MR. VELKEI:  Sounds good.

11      Q.  Do you need more, sir?

12      A.  No.

13      THE COURT:  Okay.

14      MR. VELKEI:  Okay.

15          (Recess taken)

16      THE COURT:  All right.  Go back on the record.  Go

17 ahead.

18      MR. STRUMWASSER:  If it's all right, Mr. Velkei,

19 the witness has a correction.

20      MR. VELKEI:  Yes, of course,

21      MR. STRUMWASSER:  Go ahead.

22      THE WITNESS:  I was reminded that the chief deputy

23 position was filled in 2007 by Mr. Richardson not

24 Mr. Huff.

25      MR. VELKEI:  Okay.  So could we put that on the
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 1 board really quick?  I just want to make sure that's

 2 squared away.

 3      Q.  Did you find -- did we come to closure on

 4 Mr. Cignarale being the deputy commissioner?

 5      A.  No.

 6      Q.  So if you would do that for me tonight, if you

 7 don't mind, we'll ask you.

 8          How about Ms. Tiffany as consumer -- chief of

 9 consumer services as of January 2007?

10      A.  My belief is that that might not have

11 occurred.  But I haven't --

12      Q.  So the only correction at this point is that

13 there's a Mr. Richardson that was a chief deputy.

14 What's his first name?

15      A.  He went by JR.

16      Q.  JR Richardson?

17      A.  Jim, James, any of those.

18      Q.  Okay.  Thank you for that clarification,

19 Mr. Laucher.

20          So have you had now an opportunity to take a

21 more careful read of the manual?

22      A.  Yes.

23      Q.  So can we get an agreement that the manual

24 accurately reflects the policies and procedures of the

25 market conduct division?
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 1      A.  Yes, these are the guidelines we followed.

 2      Q.  Is there a difference between "guidelines" and

 3 "procedures," in your opinion?

 4      A.  No.

 5      Q.  You mentioned before the break that the only

 6 way there could be variance from the manual is if you

 7 approved that variance; is that correct?

 8      MR. STRUMWASSER:  I think that mischaracterizes

 9 his testimony.

10      MR. VELKEI:  I can rephrase.

11      THE WITNESS:  Okay.  No.

12      MR. VELKEI:  Q.  Okay.

13      A.  I think if there was going to be a

14 significant -- what we considered a major change, it's

15 likely it would require the division chief.  But there

16 are probably variations that occur throughout the

17 process due to the particular circumstances at the

18 time.

19      Q.  So when you say it's likely that a division

20 chief approval would be required, is there no rule on

21 that issue?

22      A.  There isn't a formal rule, no.

23      Q.  Who decides whether something is significant

24 or not?

25      A.  Well, I think the first person that would
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 1 decide is the person who becomes first aware of the

 2 fact.  I think our staff, because of their experience,

 3 would identify something important as something that

 4 they're -- at least their supervisor would need to

 5 weigh in on.

 6          So -- but I'm sure there are minor -- change

 7 in date or a person that they would talk to who

 8 contacted the company that they could do themselves,

 9 that the company, for example, told them that they were

10 going changed the contact from Jim to Bob; the examiner

11 would say that's fine.

12      Q.  But we were talking about significant change

13 from the procedures laid out in the manual, right?

14      MR. STRUMWASSER:  If that's -- again,

15 mischaracterizes his testimony.

16      THE COURT:  Overruled.

17      THE WITNESS:  Significant change to these?  Yeah,

18 I think if there were a significant change, the

19 division chief would make that decision.

20      MR. VELKEI:  Q.  Okay.

21      A.  But the other changes might be made by people

22 less than the division chief.

23      Q.  Have you ever made a decision that you recall

24 varying from the rules set forth in this manual?

25      MR. STRUMWASSER:  Objection, assumes facts not in
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 1 evidence by calling these "rules."

 2      THE COURT:  All right.  Do you understand the

 3 question he's referring to?

 4      THE WITNESS:  Do we always follow these guidelines

 5 exactly?

 6      THE COURT:  I don't think -- that was not the

 7 question.

 8          Could you read the question?

 9          (Record read)

10      THE COURT:  So we're talking about whatever that

11 is in there.

12      THE WITNESS:  Yes.

13      MR. VELKEI:  Q.  When is the last time that

14 happened?

15      A.  It -- well, it would have been in my capacity

16 as a division chief first.  So that's going to be at

17 least a year and a half ago.  And it would have

18 happened frequently, actually.

19      MR. VELKEI:  Q.  Just so we're clear, there are no

20 rules about when you can vary -- there are no standards

21 or procedures about when you can vary from the manual

22 that are in writing?

23      A.  No.  I think generally what we would be

24 looking at is, if it was logical to make the exception,

25 we would make it.
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 1      Q.  Have you ever made any exceptions with regard

 2 to the examinations against PacifiCare?

 3      A.  Well, I don't -- I don't recall any exceptions

 4 that we made for the PacifiCare exam process.

 5      Q.  So why don't we turn to Page 15 if we can of

 6 the report -- I'm sorry, the manual.  And it deals with

 7 high profile reports, Section 709.

 8      A.  Yes.

 9      Q.  Okay.  Referencing focusing your attention on

10 the second paragraph, "High profile reports involve

11 insurers deemed high profile by management for reasons

12 such as wild fires, high market shares, or the special

13 interest of the Commissioner."  Does that accurately

14 reflect what constitutes a high profile report?

15      A.  Yes, although "such as" are not a complete

16 list of examples, but yes.

17      Q.  What was the reason that the PacifiCare exam

18 was deemed to be a high profile report or examination?

19      A.  The complaints about the claims handling at

20 the company had -- were made known to high levels of

21 the Department, that they'd come into our upper

22 management.

23      Q.  Who do you consider to be upper management?

24      A.  People like myself, division chiefs,

25 executives, bureau chiefs and legal.
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 1      Q.  The manual states that a report or an exam can

 2 become high profile if there's a special interest of

 3 the Commissioner, correct?

 4      A.  Yes.

 5      Q.  And, in fact, Commissioner Poizner took a

 6 special interest in this investigation, didn't he?

 7      A.  I believe -- well, I don't know.

 8      Q.  Were you aware that the Commissioner -- that

 9 there were certain special complainants that weekly

10 reports were provided to the Commissioner in connection

11 with the PacifiCare examination?

12      MR. STRUMWASSER:  Objection, vague as to "special

13 complainants."

14      MR. VELKEI:  It's a term that was used in the

15 document.

16      THE COURT:  I'll allow it.

17      MR. STRUMWASSER:  In what document?

18      THE COURT:  I remember.  I'll allow it.

19          If you don't know, it's fine.

20      THE WITNESS:  No.

21      MR. VELKEI:  Q.  You're not aware that there were

22 special complainants deemed by the Commissioner that he

23 wanted weekly reports on the status of the

24 investigation?

25      A.  No.
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 1      Q.  Have you ever in your experience seen that

 2 happen before?

 3      A.  That we make special reports to the

 4 Commissioner about the progress of an exam?

 5      Q.  The Commissioner asked that special weekly

 6 reports be made to him about particular complainants

 7 affected by the exam; have you ever seen that before?

 8      A.  Not that I can recall, no.

 9      Q.  So if I were to ask you -- and I've yet to

10 find one Department witness who knows the answer.  But

11 if I were to ask you why the Commissioner had a special

12 interest in SleepQuest, would your answer be "I don't

13 know"?

14      A.  Yes.

15      Q.  Were you aware that the Commissioner's father

16 was treated at the SleepQuest facility?

17      MR. STRUMWASSER:  Objection, irrelevant.

18      THE COURT:  Sustained.

19      MR. VELKEI:  Q.  If I were to ask you why the

20 Commissioner had a special interest in the Griffins,

21 would you give me the same answer?

22      A.  I didn't answer the last one.

23      MR. STRUMWASSER:  He's right; objection was

24 sustained.

25      MR. VELKEI:  So you don't know.



13035

 1      THE COURT:  Wait, wait.  He answered the first

 2 one, said he didn't know.  Right?

 3      MR. VELKEI:  Right.

 4      THE COURT:  Then there was something in between,

 5 and now we have another question.

 6      MR. VELKEI:  I'm just trying to determine --

 7      THE COURT:  The Griffins, do you know anything

 8 about the Griffins?

 9      THE WITNESS:  No.

10      MR. VELKEI:  Q.  Did you ever have any discussions

11 with Commissioner Poizner about the PacifiCare

12 examination?

13      A.  Not that I recall.

14      Q.  Did you ever see any written memos from the

15 Commissioner with respect to the PacifiCare

16 examination?

17      A.  Not that I recall.

18      Q.  Were you ever told by anybody, whether upper

19 management or not, that the Commissioner had a special

20 interest in this examination?

21      A.  Not that I recall.

22      Q.  Can you name for me other high profile

23 examinations or -- I'm not going to -- I'll take

24 "other" out of there.

25          Can you name for me some high profile
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 1 examinations where the Commissioner had a special

 2 interest?

 3      A.  I'm not sure what you mean by "special

 4 interest."

 5      THE COURT:  I thinks he's using it as it is used

 6 right there in that --

 7      THE WITNESS:  Okay.

 8      MR. VELKEI:  Q.  So why don't we start with, what

 9 does "special interest" mean to you in the context of

10 this manual?

11      A.  Sure.  To me, well, "special interest of the

12 Commissioner," I think we think of that as perhaps

13 there's a high public profile for the harm that's

14 happening, and so the Commissioner wants to know the

15 status of the examination or might want to know what

16 we're looking at.  The wild fires --

17      Q.  I'm focused on the special interest, sir.

18      A.  Okay.  But the wild fire would be an example

19 of a special interest exam as well, not only because

20 it's a wild fire loss but because it would be high

21 profile.  There would be perhaps public meetings where

22 there were questions about what the Department was

23 doing to address the problem, that that's probably

24 something that would make it a special interest of the

25 Commissioner.
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 1      Q.  Mr. Laucher, do you recall what the harm

 2 identified in the market conduct exam report was in

 3 connection with the PacifiCare examination?

 4      MR. STRUMWASSER:  By "report," you're referring to

 5 the final report of the market conduct exam?

 6      MR. VELKEI:  Yes.

 7      THE WITNESS:  Do I recall the harm?

 8      MR. VELKEI:  Q.  Yes, the amount of the harm

 9 articulated in that report?

10      A.  I don't recall a dollar amount, but there were

11 thousands of violations.  Those would all be considered

12 harm.

13      Q.  Does $155,000 sort of refresh your

14 recollection of how much was covered as a result of the

15 examination?

16      A.  I don't remember the recovery figure.

17      Q.  In the context of these kinds of high profile

18 exams, do you consider $150,000 to be a significant

19 amount of money?

20      A.  They're not all about the money.  There are

21 other high profile exams that might have had zero

22 dollars in terms of recoveries.

23      Q.  I would ask you to answer my question first,

24 sir, and we'll get into the rest of it.

25          In the context of these kinds of high profile
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 1 exams, do you consider $150,000 to be a significant

 2 amount of money?

 3      A.  I would say no.

 4      Q.  As part of the examination process, is part of

 5 your mandate to quantify what the harm was in a

 6 particular examination?

 7      A.  Is part of my duty to quantify the harm done?

 8      Q.  Yes.

 9      A.  I think we look at the complete picture, the

10 results of the exam.  I don't -- I wouldn't say we

11 necessarily quantify it, no.

12      Q.  Could you quantify the harm reflected the

13 PacifiCare examination?

14      A.  No.  I think that would be difficult.  If you

15 are referring to the harm done to the consumers as a

16 result of the violation, I couldn't quantify that

17 myself.

18      Q.  Do you have any idea whether the harm to

19 consumers was significant or not as a result of the

20 alleged violations that are reflected in the

21 examination?

22      A.  Yes.

23      Q.  How was it significant, sir?

24      A.  It's significant in many ways.

25      Q.  Was there a significant dollar harm to
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 1 consumers as a result of what was found in the

 2 examination?

 3      A.  I believe there was, yes.

 4      Q.  Can you explain what that belief is based on

 5 and how much that would have been?

 6      MR. STRUMWASSER:  Compound.

 7      MR. VELKEI:  Withdraw.

 8      Q.  Can you explain what that belief is based on?

 9      A.  I actually didn't review the report to prepare

10 for this.  But my recollection is we had many, many

11 citations of delays in claim payment.  Maybe a consumer

12 ultimately gets their money, but the uncertainty about

13 whether the money is coming and the not having the

14 money when they were supposed to have it I would

15 consider financial harm as just one example.

16      Q.  Now, is that harm to the consumers or to the

17 doctors that were submitting the claims?

18      A.  Well, the insurer's obligation is to follow

19 the statute, regardless of the -- of whether it's the

20 provider or the consumer directly that's being

21 affected.

22      Q.  That's not my question, sir.  My question is,

23 you're talking about money and delays in payment.  Did

24 that harm or impact -- did that impact the consumers or

25 the providers?



13040

 1      A.  Both.

 2      Q.  Who did it most impact?

 3      A.  Well, it might have had -- in certain

 4 situations, the immediate impact might be on the

 5 provider and the ultimate impact on the consumer,

 6 depending if, for example, the provider went out and

 7 billed the consumer for the amount of money that the

 8 insurer hadn't paid.

 9      Q.  I appreciate your answer, sir, but I really

10 want to focus on the PacifiCare examination itself and

11 sort of the harm or lack thereof with regard to what

12 was found there.  So I'd like to not talk in terms of

13 hypotheticals.  And if you don't know, you don't know.

14          So I have a series of questions.  So that the

15 record's clear, you do distinguish between consumers

16 and providers, correct?

17      MR. STRUMWASSER:  Ambiguous.  As for what purpose?

18      THE COURT:  Sustained.

19      MR. VELKEI:  Q.  When we're talking about harm and

20 whether it's to consumers or providers, we're making a

21 distinction between those two groups, correct?

22      A.  Well, we really don't look to distinguish

23 between who the harm is to.  We're looking to

24 compliance with the statute or the regulation when we

25 do the exam, not identifying who the harm is done to.
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 1      Q.  So is it your testimony that the Department

 2 doesn't try to determine who was harmed by the conduct

 3 at issue?

 4      A.  Not when determining whether there had been a

 5 violation, but in the resolution of the -- if there is

 6 a practice that's not in compliance, we would certainly

 7 look for a corrective action that deals with the

 8 entities, people, providers that were harmed.

 9      Q.  So my first question to you is, does the

10 Department, or doesn't it, try to determine who was

11 harmed by the conduct at issue?  It's a yes or no.

12      THE WITNESS:  Yes.

13      MR. STRUMWASSER:  For what purpose?  It's

14 ambiguous.

15      MR. VELKEI:  The answer is yes.

16      Q.  Did you, in the PacifiCare examination, have

17 you at any point in time quantified the harm or impact

18 to consumers?

19      A.  No.

20      Q.  Have you at any point in time, in the course

21 of the examination or thereafter, attempted to quantify

22 the harm to providers?

23      A.  No.

24      Q.  To make sure we're utilizing the same terms

25 and we're on the same wavelength, sir, consumers are



13042

 1 folks who buy the insurance policies, correct?

 2      MR. STRUMWASSER:  Actually, that is contrary to

 3 the evidence.

 4      THE COURT:  I think that's correct.  There are

 5 more than one definition of "consumer."

 6      MR. STRUMWASSER:  Many of these policies are

 7 purchased by a group, not the consumer, unless that's

 8 what he means by "consumer."

 9      THE COURT:  Not an individual but by employers.

10      MR. VELKEI:  I'll withdraw, your Honor.

11      Q.  Let's just establish when you say "consumer"

12 or "provider" what do those two terms mean to you?  So

13 I'll rephrase the question that way.

14          So when you're talking about consumers and

15 providers, what do those two terms mean to you?

16      A.  "Consumer," I guess I mean either the insured

17 or the patient.  And "provider" would mean the provider

18 of the services, the doctor in many cases.

19      Q.  Thank you, sir.

20          Directing your attention back to the manual,

21 if I understand correctly, the market conduct -- what

22 is the MCD?

23      A.  Division.

24      Q.  Market conduct division must get approval of

25 the draft report by the deputy commissioner; is that
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 1 correct?

 2      A.  Yes.

 3      Q.  In the PacifiCare examination, did you obtain

 4 the approval for the draft report, the one that was

 5 forwarded in November, did you obtain approval from the

 6 deputy commissioner?

 7      A.  I don't recall.

 8      Q.  Would that have been your standard practice in

 9 a high profile exam at that time?

10      A.  Yes.

11      Q.  All right.  We've talked about the requirement

12 that the draft report be approved by the deputy

13 commissioner.  Are there any other ways in which a high

14 profile exam is treated differently from a non-high

15 profile examination?

16      A.  Yes, there could be many ways.

17      Q.  I would ask that we talk not in terms of

18 hypotheticals but just in actuals.  So when you say

19 there "could be," I don't know what that means.  I'm

20 just asking, are there, are aren't there?  If you don't

21 know, then I think your testimony needs to be you don't

22 know.

23      MR. STRUMWASSER:  The prior question was, are

24 there any ways in which.  And he asked specific -- it

25 was specifically a hypothetical question.
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 1      THE COURT:  I think the answer "there could be" is

 2 all right, and I'm going to let it stand.  I don't want

 3 you to argue with the witness.  You can ask him the

 4 follow-up, "What could it be?"

 5      MR. VELKEI:  Okay.

 6      Q.  We'll go with the Judge's question.  What

 7 could it be, sir?

 8      A.  Well, compared to routine examinations, we

 9 might assign more staff.  We might prioritize that exam

10 compared to completing routine exams.  There could be

11 more on-site visits by management.  Any of those are

12 possibilities and more.

13      Q.  Focusing on the PacifiCare examination in

14 2007, how was it treated differently from other

15 non-high profile exams, if any?  I mean, we know we've

16 got the approval of the deputy commissioner.  Were

17 there other ways in which the PacifiCare exam was

18 treated differently from a normal non-high profile

19 examination?

20      A.  Well, I think some of the examples I just

21 provided might have applied.  I think we initiated the

22 exam, you know, in a timely fashion rather than just

23 waiting until staff became available to do it.

24          We probably made it a priority for certain

25 examiners, for the examiners assigned.  I know that I



13045

 1 met with the company management at least once or twice

 2 along the way.  There are many of our routine exams I

 3 don't meet with company management at all.

 4      Q.  Anything else?

 5      A.  There might have been other details; I don't

 6 recall.

 7      Q.  Is your testimony that you met with company

 8 management during the course of the examination or just

 9 at some point in time prior to your testimony here

10 today?

11      A.  No, I think I might have gone in before we

12 went on site.  I'm not sure.  And I know I met with

13 them somewhere along the line while we were on site, I

14 believe.

15      Q.  So you know you met with them, you believe,

16 while you were on site.  I'm focusing on your reference

17 to company management.  What company management did you

18 meet with during the course of the examination,

19 Mr. Laucher?

20      A.  I don't recall many of the names.  Ms. Berkel

21 would be one.  Ms. Fann --

22      Q.  McFann?

23      A.  -- McFann would be another that I recall on at

24 least one occasion.  They had several representatives.

25      Q.  Okay.
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 1      A.  And I don't recall which ones I came in

 2 contact with at what point along the way.

 3      Q.  Understood.  Do you recall that there was a

 4 meeting sometime in March of 2007 prior to even giving

 5 notice of the examination?

 6      A.  Generally, I do recall.

 7      Q.  I know that there was an entrance meeting,

 8 correct?

 9      A.  I believe so.

10      Q.  And then an exit meeting, correct?

11      A.  I don't recall an exit meeting.

12      Q.  What I'm focused on is, let's say, after the

13 entrance examination, after the entrance meeting, at

14 the outset of the examination, did you at any point in

15 time meet with upper management during the course of

16 the examination?  So between August 2007 and

17 November, is it your testimony that, other than in the

18 context of an entrance examination, that you actually

19 sat down with upper management to discuss the exam?

20      A.  I think that's possible.  I don't recall

21 specifically.

22      Q.  You don't recall one way or the other?

23      A.  No.

24      Q.  How many, roughly, did the Department, at

25 least during the time that you were head of the market
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 1 conduct division, generally how many high profile exams

 2 would you have in a particular year?

 3      A.  It could be 20.

 4      Q.  There's a couple of particular examinations

 5 that I believe you were responsible for supervising.

 6 So I'm just going to ask you whether each of these was

 7 a particular high profile exam to your recollection.

 8          Do you recall an examination of Blue Shield of

 9 its claims handling and practices as well as

10 rescission, charges of rescission?

11      MR. STRUMWASSER:  Objection, irrelevant.

12      THE COURT:  I'll allow it.

13      THE WITNESS:  Do I recall what?

14      MR. VELKEI:  Q.  Do you recall that instance in

15 where Blue Shield was examined in connection with its

16 claims handling practice and its practice of

17 rescinding?

18      A.  Yes.

19      Q.  Was that considered to be a high profile exam?

20      A.  Yes.

21      Q.  Turning then to Blue Cross, we actually heard

22 Mr. Dixon testify, and he said the Department submitted

23 a list of certain electronic analyses that were done.

24 Blue Cross was also investigated for claims handling

25 practices and rescission practices.  Do you consider
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 1 that -- was that considered to be a high profile exam?

 2      A.  Yes.

 3      Q.  Health Net, also a health insurer investigated

 4 for claims handling practices, you were involved in

 5 that investigation, sir?

 6      A.  I was the manager.

 7      Q.  Is that a yes?

 8      A.  Involved?  Yes.

 9      Q.  Was that a high profile exam?

10      A.  Yes.

11      Q.  And finally, Canseco, there was some

12 examination of practices related to long-term

13 healthcare.  Do you recall that examination?

14      A.  Yes, vaguely, yes.

15      Q.  Was that considered to be a high profile

16 examination?

17      A.  I believe it was.

18      Q.  Let's switch gears then, sir, and let's talk a

19 little bit about the PacifiCare examination, a little

20 more about the PacifiCare examination.  And I want to

21 kind of take us back to prior to the acquisition.

22          Were you involved at all in the process of

23 reviewing the acquisition by United for regulatory

24 approval?

25      A.  No.
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 1      Q.  Were you involved in negotiating the

 2 undertakings -- let me back up.

 3          Were you aware that there were certain

 4 undertakings negotiated and agreed to in connection

 5 with the CDI's approval of the merger of PacifiCare and

 6 United?

 7      MR. STRUMWASSER:  Vague as to time.  The question

 8 is was he aware, when?

 9      THE COURT:  I'm going to overrule the objection.

10 There was only one time before this all started.

11      MR. STRUMWASSER:  I wasn't saying "when" as to the

12 event.  I'm saying when he was aware.

13      MR. VELKEI:  I will follow up with the question,

14 "When did you first become aware?"

15      THE COURT:  Did you know about it?

16          As long as you follow up with that question.

17      MR. VELKEI:  Happy to, your Honor.

18      THE WITNESS:  I heard about it when it happened.

19      MR. VELKEI:  Q.  So you first became aware of the

20 undertakings at the time that the CDI approved the

21 merger?  Is that your testimony?

22      A.  Yes.

23      Q.  Did you have occasion to review those

24 undertakings either then or subsequently?

25      A.  Did I have occasion or take occasion?
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 1      Q.  Let's do this.  Why don't we make this easy.

 2 You could be on this side of the table, Mr. Laucher.

 3          Why don't you put the undertakings in front of

 4 you so we're all on the same page.  It's Exhibit 5191.

 5      THE COURT:  Do you need a minute to look at that?

 6      THE WITNESS:  Sounds like I might.

 7          (Recess taken)

 8      THE COURT:  We'll go back on the record.

 9      MR. VELKEI:  Q.  Before we go on, just one point

10 of clarification.  We were talking, Mr. Laucher, about

11 the other high profile exams.  I may have mixed Blue

12 Shield and Blue Cross.  I just wanted to establish on

13 the record that both the Blue Shield and Blue Cross

14 examinations, I think, in 2007 were considered to be

15 high profile exams, correct?

16      A.  Yes.

17      Q.  Did you ever take occasion to review the

18 undertakings, Mr. Laucher?

19      MR. STRUMWASSER:  You mean prior to just now?

20      MR. VELKEI:  Prior to just now.

21      THE WITNESS:  I think I did when this first -- the

22 transaction happened between the Department and the

23 company.

24      MR. VELKEI:  Q.  Since that time after the

25 transaction was approved, did you -- were there other
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 1 occasions in which you reviewed the terms of the

 2 undertakings?

 3      A.  Not that I recall, no.

 4      Q.  I'm going to turn your attention to Section 19

 5 of the undertakings.  Do you recall ever spending some

 6 time looking at the metrics that are set forth in

 7 Undertaking 19?

 8      A.  No.

 9      Q.  I'm sorry?

10      A.  No.

11      MR. VELKEI:  Let me mark as exhibit next in

12 order -- actually, I think it's been previously marked

13 as Exhibit 5287.  It's an e-mail chain between

14 Ms. Rosen and Ms. Monk in February of 2007.

15      Q.  I'd like to direct your attention to the

16 bottom of that e-mail chain.

17          "Hello, Ms. Monk.  I am assuming

18 responsibility for compliance with some of the United

19 undertakings, including No. 19, and I would like to

20 chat with you about the justified complaints."

21          Does that comport with your knowledge that

22 Ms. Rosen was responsible for enforcement of

23 Undertaking 19?

24      A.  I'm sorry.  Does it reinforce my knowledge?

25      Q.  Does it comport with your knowledge?  Is it
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 1 consistent with your knowledge that Ms. Rosen was the

 2 person at the Department of Insurance that was

 3 responsible for enforcement of some of the undertakings

 4 and, in particular, Undertaking 19 that we just looked

 5 at?

 6      MR. STRUMWASSER:  I think the problem is assumes

 7 facts not in evidence maybe, that he had an

 8 understanding.

 9      THE COURT:  Okay.

10          You can tell him that you never had such an

11 understanding.

12      THE WITNESS:  I think I knew that Ms. Rosen had

13 some responsibility regarding the undertakings, but I

14 don't know specifically what they were.

15      MR. VELKEI:  Q.  What was that information based

16 on, the knowledge that you had?

17      A.  I think she mentioned them to me somewhere

18 along the way that she's dealt with these in some

19 capacity.

20      Q.  Okay.  Have you seen undertakings like this

21 for other health insurers that the Department sort of

22 agreed to or executed?

23      A.  Like No. 19?

24      Q.  Just generally, sort of like -- I mean, has

25 the Department agreed or entered into undertakings with
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 1 other health insurance companies?

 2      A.  Not that I'm aware of.

 3      Q.  Just based upon your knowledge of the

 4 Department, If I wanted to get an answer to that

 5 question, who do you think within the Department would

 6 be best situated to answer that?

 7      A.  It could be our corporate affairs attorneys.

 8 I think this was the result of a purchase of a company.

 9 It could be in our financial surveillance branch, which

10 handles looking at the solvency issues of the company,

11 the reserves.  So either of them could be sources of

12 information about such transactions.

13      Q.  Where there might actually be undertakings

14 agreed to with particular companies?

15      A.  Yes.

16      Q.  When did you first -- and I understand that

17 this has now been several years, but when do you first

18 recall being made aware of potential problems with

19 PacifiCare-United?  When did that first come to your

20 attention?

21      A.  I think I'd heard some of the issues our

22 consumer services had.  Claims services bureau I think

23 was monitoring some claims activity, and I might have

24 heard through that avenue.  I'm speculating.

25      Q.  We don't want to you speculate, sir.  I
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 1 understand that it has been a long period of time, so

 2 what I'm going to do is try to present some documents

 3 that may or may not refresh your recollection on that

 4 point.

 5          Okay.  So the first -- or the next in order is

 6 going to be what has been previously identified as

 7 5019.

 8          And I want to point -- take as much time as

 9 you need with the document, Mr. Laucher.  But I wanted

10 to direct your attention to the e-mail from Mr. Dixon

11 to you at 9:05 p.m. on February 15th.

12      A.  Yes.  9:05 p.m.  Okay.

13      Q.  Yes, sir.

14      A.  Okay.

15      Q.  All right.  Is this the first time -- does

16 this refresh your recollection about when you first

17 learned about potential issues involving PacifiCare?

18 Would it have been around this time frame?

19      A.  I'd be speculating, but most likely.

20      Q.  If I understand correctly, Mr. Dixon is

21 communicating to you they're hearing about some issues

22 on the consumer services side, there's an ongoing exam,

23 what should happen; is that fair?

24      A.  Yes.

25      Q.  And your response is, "Let's figure out
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 1 whether we need to do a market conduct exam," that

 2 should be the priority; is that fair?

 3      A.  Yes.

 4      Q.  If we could go to the first e-mail in this

 5 chain, the very last one, I guess -- and I just want to

 6 ask you a few questions about that.

 7          Do you recall this particular e-mail that

 8 Mr. Dixon sent you?

 9      MR. STRUMWASSER:  By "first" we're talking about

10 the most recent?

11      MR. VELKEI:  Yes.

12      THE WITNESS:  Do I recollect this e-mail?

13      MR. VELKEI:  Q.  Yes.

14      A.  Vaguely.

15      Q.  $4 1/2 million is probably a number that would

16 have gotten your attention, correct?

17      A.  Yes.

18      Q.  Now, that number turned out to be vastly

19 overstated in terms of the dollars impacted by the

20 pre-ex issue, correct?

21      A.  I believe that's true.

22      Q.  I want to sort of go a little further down.

23 Says, "The company has assembled a task force

24 internally to identify all claims in this condition so

25 that they can be paid."  Do you see that?
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 1      A.  Yes.

 2      Q.  Effectively, the company was doing what it

 3 should be doing in that situation, correct?

 4      A.  Yes, that is a good start.

 5      Q.  Now, it says further on, "...estimated about

 6 $4 1/2 million is due thus far.  Joel, we may not be

 7 able to identify such a situation in a claim file

 8 review.  This may be identifiable in an underwriting

 9 review of COCC compliance issues...."

10          Could you explain what Mr. Dixon meant by all

11 of that?

12      A.  I think what he meant is that the evidence of

13 continuous coverage might not necessarily be in the --

14 in a specific claims file, but it would be potentially

15 kept in underwriting file where the application is or

16 any documentation upon initiation of the coverage.

17      Q.  Okay.  Fair to say that whatever documentation

18 the Department needed was in fact provided by

19 PacifiCare on this issue, correct?

20      A.  I believe that's true.

21      Q.  And it was done in advance of receiving notice

22 of a market conduct examination, correct?

23      A.  I don't recollect if that's true or not.

24      Q.  Fair to say that, at least as of February 6th,

25 2007, no decision had been made internally at the
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 1 Department about proceeding with a targeted market

 2 conduct examination, correct?

 3      A.  Yeah.  I think the previous e-mail indicates

 4 that we needed to make a determination, yes.

 5      Q.  When you get this e-mail saying potentially

 6 $4 1/2 million in underpayments to consumers, right,

 7 what steps did you take with your upper management, if

 8 any?  So you get this e-mail from Mr. Dixon; what

 9 happened next from your perspective?

10      MR. STRUMWASSER:  Is that a question with respect

11 to upper management or in general what happened next?

12      MR. VELKEI:  In general with regard to

13 Mr. Laucher.

14      Q.  What did you do with this information maybe is

15 a different way to ask it?

16      A.  Well, I think I would have asked Craig to have

17 someone compile some more information about what was

18 going on and give us more details than he's provided in

19 the e-mail.

20      Q.  Okay.

21      A.  That's what we would do.

22      Q.  Would you have alerted upper management?

23      A.  I don't know that I would have done it yet.

24      Q.  Now, you attended a meeting with the company

25 within a few weeks of this e-mail, correct?
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 1      A.  I think we had a meeting in March.

 2      Q.  Right.  I'm actually going to introduce what I

 3 believe is your copy of that document.

 4          Now, the document itself is already marked

 5 into evidence.  And maybe -- we may not even need to

 6 enter into evidence, if I could just show this to you

 7 and maybe it will refresh your recollection, ask

 8 whether it's your handwriting.

 9      THE COURT:  You can show anything to anybody to

10 refresh their recollection.

11      MR. STRUMWASSER:  Although it does need a

12 recollection to be refreshed first, right?

13      THE COURT:  True.

14      MR. VELKEI:  Let me just show you a presentation

15 that was made by the company.  And there are some

16 handwritten notes.  I wanted to ask if those are yours.

17 Mr. Laucher, give me one second.

18          I'm low on copies of this, so -- I think we

19 can make it work.

20      THE COURT:  Are you just talking about the names

21 listed on the front?

22      MR. VELKEI:  Right, just whether that's his

23 handwriting.  Gives you a little more specificity about

24 when this meeting occurred.

25      MR. STRUMWASSER:  Do you have the number handy of
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 1 the original exhibit?

 2      MR. VELKEI:  I do not, unfortunately.

 3      Q.  Mr. Laucher, is that your handwriting?

 4      A.  Yes.

 5      Q.  So you did attend this meeting with the

 6 company on March 7, 2007?

 7      MR. STRUMWASSER:  March 15th.

 8      THE WITNESS:  Yes.

 9      MR. VELKEI:  Q.  March 15th.  Does that refresh

10 your recollection of when that meeting occurred?

11      A.  Yes.

12      Q.  What were your impressions coming out of that

13 meeting?

14      THE COURT:  If you want to add this front page to

15 something, you can.  I don't want the whole document

16 again.

17      MR. VELKEI:  That's okay.  We don't need to, your

18 Honor.

19      THE COURT:  I'm sorry.  Can you read me the

20 question?

21          (Record read)

22      THE WITNESS:  Well, I don't -- if I recall -- or

23 what I recall about this is that, walking out, it's not

24 unlike many meetings we attend initially, where the

25 company talks about their processes and their
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 1 dedication to quality and their kind of corporate

 2 ethic.  And they're helpful sometimes in just

 3 establishing a communication with the company contacts.

 4 But there's probably kind of some high level of detail

 5 that wouldn't really be relevant to our process

 6 specifically.

 7      MR. VELKEI:  Q.  Did the company appear to be

 8 responsive in your opinion?

 9      A.  Responsive -- I think the company management

10 appeared to be concerned and appeared to be

11 professional.  I don't know that they were responsive

12 in that they were taking care of our actual concerns.

13 They were making a professional-looking meeting happen.

14      Q.  The meeting was done at their request, wasn't

15 it?

16      A.  I believe so.

17      Q.  And they were sharing a fair amount of

18 confidential information with the Department with

19 regards to its businesses and performance, correct?

20      A.  We would have access to all of this

21 information, so they shared a lot of information, yes.

22      Q.  Did they appear to be cooperating?

23      A.  It was a friendly meeting, as far as I recall.

24      Q.  So you weren't meeting with any resistance to

25 questions or information you were trying to obtain?
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 1      A.  I think company was making a presentation as

 2 opposed to us asking a lot of questions about the

 3 process.  This was them presenting presumably to

 4 convince us that it wasn't necessary to do an exam or

 5 to limit the exam.

 6      Q.  Were there questions asked by the Department

 7 folks?  I mean, there was certainly information that

 8 was requested as a result of this meeting, correct?

 9      A.  Yeah, I believe we asked some questions.  And

10 they provided some level of additional facts.

11      Q.  So you weren't meeting any resistance to the

12 inquiries you made at that meeting, correct?

13      A.  I don't recall.  I don't recall if we got

14 specific answers to specific questions that we wanted

15 to get an answer to that day.

16      Q.  Do you recall any kind of resistance from any

17 of the folks from PacifiCare that were at that meeting?

18      A.  You know, I see these meetings as defensive.

19 So "resistant" -- I typically don't get a lot of

20 resistance in opening meetings.  That's usually the

21 most positive time in the process.

22      Q.  I'm just a little confused, and we're just

23 going to close the loop on this document.  But is it

24 your testimony that the information that was provided

25 to you wasn't relevant to your investigation?
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 1      A.  Well, no.  I'm saying there's a lot of facts

 2 here that we might not specifically need, ourselves, in

 3 terms of helping us conduct our exam.

 4      Q.  There were also a lot of facts that you didn't

 5 know at the time you entered into that meeting with the

 6 company, correct?

 7      A.  Yeah.  There are a lot of facts here about the

 8 operations that we wouldn't have had in our possession.

 9      Q.  And as a result of the presentation that was

10 made, there were follow-up requests made by the

11 Department, correct?

12      A.  I don't recall.

13      MR. VELKEI:  Let's go on to the next piece of

14 correspondence that I have with your name on it, sir.

15 And I'd like to mark it as exhibit next in order, which

16 I believe is 5408.

17      THE COURT:  Yes.

18      MR. VELKEI:  It's an April 9th, 2007 e-mail from

19 Mr. Laucher to Mr. Girion copying a number of folks.

20      THE COURT:  5408 is an e-mail with a top date of

21 April 9th, 2007.

22      THE WITNESS:  Can I just add something?

23      MR. VELKEI:  Of course.

24      THE WITNESS:  This e-mail, I think, indicates that

25 I was communicating with Woody Girion.  He was most
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 1 likely the deputy at this point in time rather than

 2 Tony.

 3      MR. VELKEI:  Okay.  Thank you for that

 4 clarification.

 5          So take a moment to look that over,

 6 Mr. Laucher, and let me know when you're done.

 7          (Respondent's Exhibit 5408, CDI00203203 marked

 8           for identification)

 9      THE WITNESS:  Okay.

10      MR. VELKEI:  Q.  All right.  Do you recognize what

11 has been marked as 5408?

12      A.  Yes.

13      Q.  And what is it, sir?

14      A.  It's an e-mail, I believe, from myself to

15 Woody Girion about the PacifiCare exam preparations.

16      Q.  Okay.  Who is Ms. Lane, Shawna Lane?

17      A.  I don't know.

18      Q.  Anthony Cignarale was then probably the chief

19 of the consumer services division?

20      A.  Actually, Shawna Lane might be Woody's

21 executive assistant.

22      Q.  Okay.

23      A.  Anthony Cignarale, Tony Cignarale, would have

24 been the chief of the consumer services division, yes.

25      Q.  Ms. O'Connell, Pam O'Connell?
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 1      A.  Chief of the field rating and underwriting

 2 bureau.

 3      Q.  And it is says, "A couple of notes to add to

 4 the list of high profile exams."

 5          Just so I'm clear, this is not the list,

 6 correct?  This is just your notes to add to the list?

 7      A.  Yes.

 8      Q.  Who was the -- who kept the list of high

 9 profile exams?  Who was charged with maintaining

10 custody of that?

11      A.  There is no physical list.

12      Q.  Is your point -- is the point of this e-mail

13 that your view was this exam -- that PacifiCare should

14 be added to the list?

15      A.  Yes, I think that's the point.

16      Q.  So up until this point, a decision had not

17 been made whether to add PacifiCare to the list of high

18 profile examinations?

19      A.  Yes, I think that's what I'm saying.  So I

20 assume that's what I meant, that it hasn't been added

21 as of that date.

22      Q.  Your recommendation is that it should be

23 added?

24      A.  I don't appear to be recommending that here

25 specifically, but I think that is implied.
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 1      Q.  And if I were to ask you to just distill down

 2 the reasons at this point in time why you thought the

 3 exam should be -- why they should be listed as high

 4 profile, what would your testimony be?

 5      MR. STRUMWASSER:  "At this time" being April 9,

 6 '07?

 7      MR. VELKEI:  Yes.

 8      MR. STRUMWASSER:  Thank you.

 9      THE WITNESS:  Well, they would be the exact

10 reasons stated in the e-mail.

11      MR. VELKEI:  Q.  Okay.  And fair to say that, at

12 this point, a decision had not even been made whether

13 to proceed with an examination of PacifiCare?

14      A.  Yes, fair to say.  That's what you said.

15      Q.  All right.  Any idea why that piece, the

16 second piece of your e-mail, was redacted?

17      A.  I would guess it had notes about another

18 company.  That's a guess.

19      Q.  Another company that was going to be added

20 potentially to the list of high profile exams?

21      A.  Yes.

22      Q.  Were you the ultimate decision maker on

23 whether the Department should proceed with a targeted

24 examination of PacifiCare?

25      A.  I think I was.  I don't remember Woody
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 1 dictating that it be added, if that's the question.

 2      Q.  I'd like to direct your attention the third

 3 line, the beginning of the sentence at the end of the

 4 third line, "The problem basically lies in the

 5 PacifiCare database" -- right?  Do you see "-- the

 6 consumer and provider data is not being added timely"?

 7      A.  Yes.

 8      Q.  Where is this coming from, Mr. Laucher?  Where

 9 are you getting this information?

10      A.  Well, we may have gotten that information

11 from -- I think we had information from the UC

12 hospitals is one possible.  Otherwise, it might have

13 come from our consumer services staff who handle

14 provider complaints.

15      Q.  So you really don't know what you based this

16 statement on as you sit here today?

17      A.  Correct.

18      Q.  You mentioned the UC hospitals.  Did you ever

19 meet with anyone from the UC system with regard to

20 complaints against PacifiCare?

21      A.  Yes.

22      Q.  How many meetings did you have?

23      A.  I only recall having one.

24      Q.  When was that?

25      A.  I don't recall.
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 1      Q.  Roughly?  Let me put it differently.  Was the

 2 meeting with the UC hospitals before or after this

 3 e-mail?

 4      A.  I would -- I don't know.

 5      Q.  The statement, "The CDI has also received

 6 complaints from the California Medical Association on

 7 behalf of many angry providers," do you see that

 8 statement?

 9      A.  Yes.

10      Q.  What did you base that statement on?  Where

11 did you get that information?

12      A.  I think I may have seen a letter.

13      Q.  Up until this point in time, had you had any

14 communications with the CMA about PacifiCare?

15      A.  I don't recall having any.

16      Q.  Was anybody in particular tasked with the

17 duties of coordinating with the CMA on PacifiCare

18 matters?

19      A.  Not that I recall.

20      Q.  Did you consider that information that was

21 communicated by the CMA to be relevant to a potential

22 examination of PacifiCare?

23      A.  Yes.

24      Q.  So why, then, didn't your department take a

25 more active role in investigating those complaints that
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 1 are referenced in your e-mail?

 2      MR. STRUMWASSER:  Objection, argumentative.

 3      THE COURT:  Sustained.

 4      MR. VELKEI:  Q.  Was anybody from your department,

 5 from the division, market conduct division, involved in

 6 communicating with the CMA to the best of your

 7 knowledge?

 8      A.  I don't recall anyone being tasked with

 9 communicating with the CMA on market conduct.

10      Q.  And then, the statement is, "It is expected

11 that the company will update its action plan to deal

12 with the issues..." right?  And let's just focus on

13 that piece of the statement.

14          So it was your understanding that the company

15 was doing what it should be doing, which was figure out

16 a way to resolve these issues, correct?

17      A.  Yeah, that would be my expectation, that they

18 were aware of some of these problems and that they

19 would initiate action to deal with them.

20      Q.  So PacifiCare was doing everything it needed

21 to do as far as you were concerned at this point in

22 time?

23      A.  I don't know.  I don't know that they were.  I

24 said that it is expected that they would.

25      Q.  Okay.  Did you make any efforts -- well,
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 1 withdraw that.

 2          It also says then, "...will initiate an exam

 3 within the next 60 days to determine the success of the

 4 company's results."  I want to focus on that piece.

 5 That's not in fact what the Department wound up doing,

 6 correct?

 7      A.  Well, the success of the company's results --

 8 I don't know if we ended up doing that.  If the company

 9 hadn't initiated any process yet to have dealt with

10 these problems, then that itself would be a problem.

11          And whether we could have evaluated the

12 results of that process, we might not have been able to

13 do that yet.  But I see I said more than that there.

14      Q.  Understood.  We'll get to that second piece.

15          But if I understood this correctly, what you

16 were communicating was, the company understands the

17 problems, they're going to come up with an action plan,

18 and, "We might want to audit them to make sure they've

19 actually fixed the problems that have been identified"?

20      A.  That will be a potential component of the

21 exam.

22      Q.  And that happens fairly often within the

23 Department, correct, that the Department, if they

24 identify issues, gives the company an opportunity fix

25 them and then audits them to determine whether in fact
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 1 the issues have been fixed?

 2      A.  Yes.

 3      Q.  Now, you also suggested that perhaps there

 4 could be an exam to document the effects of the

 5 mishandling of claims over the last several months.  Do

 6 you see that piece?  That is in fact what the

 7 Department wound up doing, correct, going to examine

 8 the company to document the problems?

 9      A.  Yes.

10      Q.  They were documenting problems of which they

11 were already aware, correct?

12      A.  I don't know if the company was aware of all

13 the problems that were documented.

14      Q.  I'm asking about the Department.  A number of

15 the problems the Department was already aware of before

16 they even went in to examine the books, correct?

17      A.  Yes, we were aware of some of the problems

18 before we went in.

19      Q.  And so the Department actually selected

20 periods in which they knew problems existed, right?

21      A.  Yes.

22      Q.  And knew what those problems were, correct?

23      A.  Some of the problems, yes.

24      Q.  Did you, by any chance, up until this point in

25 time, direct anybody within your division to work with
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 1 the company to come up with a corrective action plan?

 2      A.  I don't recall ever having an examiner do that

 3 ever.

 4      Q.  You don't -- so, no, you did not attempt to

 5 have anybody from the Department work with PacifiCare

 6 to come up with a corrective action plan?

 7      A.  Correct.  We don't do that.

 8      Q.  Does some other department within CDI do that?

 9      A.  No.

10      Q.  So -- I'm sorry.

11      A.  The company comes up with an action plan on

12 its own.  We don't dictate or suggest action plans.

13      Q.  Okay.  Company comes up with -- the normal

14 process is the company comes up with a corrective

15 action plan.  And then does the Department then review

16 it to make sure they're comfortable with the approach

17 being taken?

18      A.  Yes.

19      Q.  Did you direct that anybody within your staff

20 do exactly that?

21      A.  At this point in time, if I'm -- this is

22 indicating that we were deciding to do the exam to

23 determine what was going wrong, not whether the

24 company's fix would correct it.  It would be to

25 identify what had gone wrong.
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 1      Q.  But doesn't your communication here suggest

 2 that the Department was going to conduct an exam to

 3 determine whether the problems were fixed and perhaps

 4 also to document those problems?

 5      A.  It does say that.

 6      Q.  But in fact, the first piece of it was never

 7 done by the Department, correct?

 8      A.  I don't think we did that, no.

 9      Q.  Focused only on the second piece of it?

10      A.  Yeah.  It's just an initial e-mail.  So I

11 don't know that I would have had all our plans in order

12 when I wrote this.

13      Q.  In your opinion, is the principal purpose of a

14 market conduct examination to document problems that

15 the Department is already aware of?

16      A.  Is that the -- what -- primary focus?

17      Q.  Principal purpose of a market conduct

18 examination to document problems the Department is

19 already aware of?

20      A.  No.

21      Q.  After you sent this e-mail to Mr. Girion, did

22 you have a meeting with Mr. Girion or others to discuss

23 whether in fact PacifiCare should be listed as a high

24 profile?

25      A.  I don't recall having a meeting.
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 1      Q.  Do you recall any discussions with anyone from

 2 upper management about whether to put PacifiCare on

 3 this high profile list?

 4      A.  I don't recall that -- such a discussion.

 5      Q.  Did you generally communicate with management

 6 via e-mail or orally in meetings?

 7      A.  A lot of it would be orally.

 8      Q.  Okay.  But your testimony is you can't

 9 recollect any of those conversations?

10      A.  I don't -- no, I don't recall speaking to

11 Woody -- I don't specifically recall speaking with

12 Woody about this exam.

13      Q.  Does the market conduct division have regular

14 staff meetings?

15      A.  No.

16      Q.  So is there any kind of regular meeting where

17 these kinds of issues, whether to target a particular

18 company, whether that company should be high profile or

19 not, are there ever meetings to discuss those kinds of

20 issues?

21      A.  Well, I talked to both of the bureau chiefs

22 and market conduct probably every single day.  So we

23 would discuss any high profile exam just -- in the

24 course of business, it would be high profile for our

25 attention.  So --
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 1      Q.  How about the decision whether to proceed with

 2 a targeted exam?  Was that something you discussed with

 3 upper management before giving notice to the company?

 4      A.  My recollection is that people were aware of

 5 this exam.  I mean, this indicates I communicated to

 6 Woody about the exam.  So we don't get approval of

 7 every high profile exam from the executive staff.  But

 8 I did communicate about this one to my executive staff.

 9 So I'm not sure who he would have spoken to.

10      MR. VELKEI:  Okay.  Your Honor, it's a good place

11 to take the lunch break.

12      THE COURT:  All right.  1:30?

13      MR. VELKEI:  1:30.  Thanks.

14          (Whereupon, the luncheon recess was

15           taken at 11:52 o'clock a.m.)

16

17

18

19

20

21

22

23

24

25
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 1                     AFTERNOON SESSION

 2                         ---o0o---

 3          (Whereupon, the appearances of all

 4           the parties having been duly noted,

 5           the proceedings resumed at

 6           1:34 o'clock p.m.)

 7        DIRECT EXAMINATION BY MR. VELKEI (Resumed)

 8      MR. VELKEI:  Q.  Mr. Laucher, I just have one last

 9 question about this document, the final sentence,

10 "Legal may have more updated plans for CDI's next

11 steps."

12          Can you explain what you meant by that?

13      MR. STRUMWASSER:  Objection.  Obviously involves

14 attorney-client communication.

15      MR. VELKEI:  We're just trying to get --

16      THE COURT:  Explaining what he meant by that in

17 terms of in general I don't think does.

18      MR. STRUMWASSER:  Well, as long as it's clear that

19 the witness is not supposed to communicate anything

20 that he heard from attorneys or sought from attorneys,

21 I think that's fine.

22      THE COURT:  Yes.

23      THE WITNESS:  I think that just means that there's

24 been some communication with our legal branch.

25      MR. VELKEI:  Q.  Is the net effect -- the "net"
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 1 meaning that legal could take this in a different

 2 direction from the ones you described in the last

 3 sentence, the previous sentence?

 4      MR. STRUMWASSER:  So the question now is, is it

 5 possible that legal's advice is giving the impression

 6 that they may take this elsewhere?

 7      MR. VELKEI:  No.  The question is what did he mean

 8 by the statement that it was not -- clearly you didn't

 9 think it was privileged because there's other parts of

10 this document that are redacted.  It's not privileged.

11 I'm asking him what it means.

12      MR. STRUMWASSER:  There's no waiver of the

13 communication between the attorney and the client.  His

14 last answer was that legal may have reason to take it

15 in a different direction.  And my understanding of that

16 statement is that it is based on communications with

17 the attorneys.

18      MR. VELKEI:  I'm not asking him what directions he

19 was going to take it in.  I'm simply saying, can we

20 infer from that that legal may decide to take it in a

21 different direction from the ones articulated in this

22 e-mail.

23      MR. STRUMWASSER:  And if you're asking him, is it

24 clear that legal wants to take it in a different

25 direction, that is asking him --
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 1      MR. VELKEI:  I didn't say "want."  I said "may."

 2      MR. STRUMWASSER:  It is asking for substantive

 3 legal --

 4      MR. VELKEI:  I'm not asking for --

 5      THE COURT:  Mr. Laucher, can you answer the

 6 question without talking about what the attorney said

 7 or didn't say or what he said to an attorney or not?

 8      THE WITNESS:  What's the question, then?

 9      THE COURT:  He wants to know what it means.

10      THE WITNESS:  What that means?

11      THE COURT:  Yes.  If you can answer it without

12 referring to what an attorney said to you or what you

13 said to an attorney, fine.  If you can't, just....

14      THE WITNESS:  I think it means that legal is aware

15 of these issues.

16      MR. VELKEI:  Q.  And my only follow-up to that is,

17 in your mind when you wrote this, was it your

18 impression or did you mean to suggest that, in fact,

19 they may take it in a direction that is different from

20 what you've articulated is the plan?

21      MR. STRUMWASSER:  So we now know that legal is

22 aware of it.  And the question is, "Based on what you

23 know, is legal inclined to take it in a different

24 direction?"  That can only be asking about what legal

25 intended.
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 1      MR. VELKEI:  I didn't say anything about inclined

 2 or not inclined.  I'm saying his impression when he

 3 said that, did he mean by that -- he laid out in a

 4 previous sentence, "This is what might happen."  And

 5 I'm just saying, is it fair to infer from the final

 6 sentence that in fact legal may decide to take it in a

 7 different direction.

 8      THE COURT:  Mr. Laucher --

 9      MR. STRUMWASSER:  But --

10      THE COURT:  Stop.

11          Mr. Laucher, I trust you.  Can you answer that

12 question without talking about what an attorney said to

13 you or what you said to an attorney?  If you can't,

14 it's fine.  Just say so.

15      THE WITNESS:  Well, okay.  Thank you.  I

16 appreciate that.

17          I think it just means legal is aware of this

18 situation.  And so --

19      THE COURT:  You can't speak for what legal is

20 going to do?

21      THE WITNESS:  Right.  They may have plans of their

22 own.

23      THE COURT:  I accept that.

24          Let's move on.

25      MR. VELKEI:  Q.  Who had the final say in terms of
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 1 the direction and scope of the market conduct

 2 examination?  If you had to pick one person, who would

 3 it be?

 4      A.  It would be me.

 5      Q.  And who had the final say with regard to --

 6 well, who had the final say with regard to what would

 7 happen, what would be done with the results of the

 8 examination after the examination was completed?

 9      MR. STRUMWASSER:  Objection.  This is all

10 irrelevant.  Who had the say to decide what was going

11 to be done is not an issue in this proceeding.

12      MR. VELKEI:  This is about a process.  I'm trying

13 to understand what the process is.

14      THE COURT:  All right.  I'm going to allow it.

15          But can you read me the question?

16          (Record read)

17      THE COURT:  Do you know?

18      THE WITNESS:  Well, from my position, my authority

19 is to refer it to legal.  And we did that.

20      MR. VELKEI:  Q.  Okay.  Anybody outside of the

21 legal department that would have the final say, or is

22 it your testimony legal would ultimately decide?

23      A.  Well, legal has its own hierarchy.  So --

24 well, the Commissioner certainly could decide.

25      Q.  Okay.  All right.  I appreciate that,
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 1 Mr. Laucher.

 2          We were talking this morning about who was

 3 your boss, in effect, during the relevant time period,

 4 i.e., who was deputy commissioner.  And I went onto the

 5 Department Web site, one of my colleagues did, and we

 6 looked up who that might be.  And I want to show you a

 7 press release that names Mr. Cignarale as deputy

 8 commissioner in charge of consumer services and market

 9 conduct.

10          So I would like you to take a moment to look

11 at over, sir.

12      THE COURT:  This is just to --

13      MR. VELKEI:  Refresh recollection.

14      THE COURT:  I don't need that then.

15      MR. VELKEI:  Okay.

16      THE WITNESS:  Yes.

17      MR. VELKEI:  Q.  Does this in fact refresh your

18 recollection that Mr. Cignarale was appointed as deputy

19 commissioner in charge of consumer services and market

20 conduct effective September 10th, 2007?

21      A.  Yes.

22      Q.  Does this press release accurately reflect

23 that, beginning on August 1st, 2007, Mr. Cignarale had

24 been named as acting deputy commissioner of consumer

25 services and market conduct?
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 1      A.  That sounds reasonable.

 2      Q.  So fair to say that, beginning on August 1st,

 3 2007, you would have report directly to Mr. Cignarale,

 4 correct?

 5      A.  Yes.

 6      Q.  I would like to show you what has been

 7 previously entered into evidence as exhibit 5040.  It's

 8 May 17th letter to the CMA from both the CDI and the

 9 DMHC.

10      A.  Yes.

11      Q.  Have you ever seen Exhibit 5040?

12      A.  I don't recall seeing it.

13      Q.  Were you aware that, at least by May 17th,

14 2007, the CDI and DMHC had agreed to work jointly and

15 coordinate investigative effort related to PacifiCare?

16      A.  I don't recall the dates, but I recall that we

17 coordinated our efforts with the DMHC.

18      Q.  When was this decision first made?

19      A.  I don't recall.

20      Q.  Were you involved in the decision?

21      A.  I don't know.

22      Q.  So presumably there would have been others

23 involved in the decision besides yourself?

24      A.  There could have been some coordination

25 existing with our consumer services staff.  I don't
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 1 know.

 2      Q.  Just to be clear -- you may have answered

 3 this, but forgive me.  Did you make the decision to

 4 coordinate this jointly between the CDI and the DMHC?

 5 Was that your decision?

 6      A.  It may have been.  I don't recall.

 7      Q.  Who is Mr. Link?

 8      A.  Mr. Link, as it indicates here, is our

 9 legislative director.  And he also deals with health

10 issues.

11      Q.  Who had the CMA been dealing with prior to May

12 17th, 2007 at the Department of Insurance?

13      A.  I don't know.

14      Q.  How is it that Mr. Link, who's not even part

15 of consumer services or market conduct, is getting

16 involved and communicating with the CMA about an

17 investigation that you were at least in part leading?

18      A.  Because he deals with health issues, health

19 matters, he may have known these contacts.

20      Q.  What does a legislative director do?

21      A.  The legislative director keeps the Department

22 apprised of legislation that may affect our operations

23 and helps coordinate the development of legislation

24 that the Department chooses to pursue.

25      Q.  So was there any link between pending
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 1 legislation and this particular investigation?

 2      A.  Not that I know of.

 3      Q.  Does Mr. Link have other responsibilities in

 4 addition to working on current legislation affecting

 5 the Department?

 6      A.  Yes.

 7      Q.  Is he a political appointment of Mr. Poizner?

 8      MR. STRUMWASSER:  Objection, vague.  I don't know

 9 what a "political appointment" is.

10      THE COURT:  Did you mean an executive appointment,

11 where --

12      MR. VELKEI:  Yes.

13      THE COURT:  What is it called?

14      MR. STRUMWASSER:  There's either exempt or there's

15 career executive.

16      THE COURT:  Career exempt --

17      MR. STRUMWASSER:  There's just plain exempt, or

18 there's career executive.

19      THE COURT:  Well, all the rest of us are public

20 civil service positions.  The other positions that you

21 might call political are at-will positions, and they're

22 temporary appointments by higher-ups to be in their

23 departments for the time being while they're in office.

24      MR. VELKEI:  Oh, okay.

25      THE COURT:  So there are executive appointments
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 1 which I believe the top staff is executive.  And then

 2 there are exempt positions.

 3      MR. VELKEI:  Q.  So to your knowledge, was

 4 Mr. Link an executive appointment by Commissioner

 5 Poizner?

 6      A.  Yes, he was appointed to this position by the

 7 Commissioner.

 8      Q.  And I asked you what additional

 9 responsibilities the legislative director has in

10 addition to keeping track of legislation that might

11 impact the Department.  Are there other

12 responsibilities that you're aware of?

13      A.  I don't recall you asking me what they were.

14      Q.  No, that's what I'm asking now.  Sorry.  I

15 thought you were about to say, and I cut you off.  So

16 I'm just coming back to your answer of what other

17 responsibilities would the legislative director have?

18      A.  Well, I think that depends on who is filling

19 the role.

20      Q.  So we'd have to ask Commissioner Poizner that?

21      A.  Well, if you wanted to know about a specific

22 person, you might have to do that.  But I mentioned

23 that Mr. Link had dealt with health matters, that he

24 had some expertise in health matters.  And I think he

25 serves in that role to some degree at the Department.
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 1      Q.  Expertise prior to joining the Department?

 2      A.  Yes.

 3      Q.  What was that, if you know?

 4      A.  I actually don't know.

 5      Q.  Fair to say that Mr. Link didn't have any

 6 oversight of consumer complaints or market conduct

 7 examinations, correct?

 8      A.  No.

 9      Q.  Fair to say Mr. Link, as legislative director,

10 would have no responsibilities -- should have no

11 responsibilities in connection with the investigation

12 of this particular matter, correct?

13      MR. STRUMWASSER:  Objection, no foundation.

14      THE COURT:  Sustained.

15      MR. VELKEI:  Q.  Would it be fair to say at this

16 point, Mr. Laucher, that there are a number of

17 different departments that touched this particular

18 investigation in addition to your own?

19      MR. STRUMWASSER:  I just -- I think there's only

20 one department at issue here.  There's divisions,

21 branches, and so forth.  But there's only one

22 department.

23      MR. VELKEI:  Appreciate the clarification.

24      Q.  Would it be fair to say that there are other

25 divisions or bureaus -- there were a number of
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 1 divisions or bureaus that touched on this particular

 2 investigation within the Department of Insurance,

 3 correct?

 4      A.  I guess there's a limited number, yes, that

 5 would have been involved.

 6      Q.  We have a consumer services division was

 7 involved?

 8      A.  Okay.

 9      Q.  Right?

10      A.  Right.  They're part of the same branch as

11 market conduct.

12      Q.  Market conduct division was involved?

13      A.  Correct.

14      Q.  The health enforcement division was involved?

15      A.  Okay, legal.

16      Q.  Correct?

17      A.  Yes.

18      Q.  Appears that the legislative affairs was

19 involved?

20      A.  At least this deputy commissioner responded on

21 behalf of the Department.

22      Q.  Yes.  And there was also something called the

23 health unit, the CSB health unit?

24      A.  "Health unit" I think refers to a group of

25 individuals within the claims services bureau that deal
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 1 with health claims versus property casualty claims

 2 perhaps.

 3      Q.  Who was coordinating amongst all these

 4 different folks?

 5      A.  Who was coordinating?  I don't know that

 6 anyone was assigned to coordinate.

 7      Q.  Fair to say at least during the relevant time

 8 period, 2006, 2007 that you didn't have oversight over

 9 the consumer services division?

10      A.  I did not.

11      Q.  That would also be true of the health

12 enforcement bureau?

13      A.  Correct.

14      Q.  I'm assuming that's also true of the

15 legislative affairs division?

16      A.  Yes.

17      Q.  Also the CSB health unit?

18      A.  Yes.  I don't directly supervise those.

19      Q.  There was also -- I saw on the Web site a

20 deputy commissioner of enforcement?

21      A.  A deputy commissioner of enforcement?  Yeah.

22      Q.  Can you tell me what that is?

23      A.  I believe that that's the head of our fraud

24 branch.

25      Q.  So that would be entirely different from what



13088

 1 was being conducted here?

 2      A.  Yes.

 3      Q.  It's probably the case, was it not, that

 4 Mr. Cignarale, once he became head of the consumer

 5 services and market conduct divisions, would have been

 6 coordinating at least between those two particular

 7 divisions, correct?

 8      MR. STRUMWASSER:  "Probably would be the case"

 9 calls for speculation.

10      THE COURT:  Can I have the question back.

11          (Record read)

12      THE COURT:  If you know.

13      THE WITNESS:  I believe I said we didn't have a

14 specific coordinator.

15      MR. VELKEI:  Q.  But he, as of August 1st, 2007,

16 was leading both market conduct and consumer services?

17      A.  Yes.

18      Q.  So he would have had ultimate oversight over

19 those two divisions?

20      A.  Yes.

21      Q.  And I believe it was your prior testimony that

22 in any high profile exam, the draft report had to be

23 approved by the deputy commissioner before it was sent

24 to the company, correct?

25      A.  That's in our procedures manual.
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 1      Q.  So it would have been the case that, at a

 2 minimum, Mr. Cignarale would have had to have approved

 3 the draft report that was sent to PacifiCare, correct?

 4      A.  That would be the usual procedure, yes.

 5      Q.  In the hierarchy of the Department, to the

 6 extent that there were communications with the chief

 7 deputy or the Commissioner about a particular company,

 8 would those be conducted at the deputy commissioner

 9 level, or would you necessarily be involved in those?

10      A.  I wouldn't necessarily be involved.

11      Q.  So if they were going to happen, it would be

12 at a higher level than yourself?

13      A.  They could involve the division chief.  More

14 often than not, the deputy communicates with the

15 Commissioner.

16      Q.  I'd like to show you the next exhibit in

17 order, which is a new exhibit.  It's a series of

18 e-mails and the final one ending on May 27, 2004 from

19 Mr. Laucher to Mr. Dixon.

20          And I believe this will be 54 --

21      THE COURT:  5409.  5409 is an e-mail with a top

22 date of May 24th, 2007.

23          (Respondent's Exhibit 5409, CDI00005346 marked

24           for identification)

25      THE WITNESS:  Okay.
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 1      MR. VELKEI:  Q.  Mr. Laucher, are you familiar

 2 with SB 367?

 3      A.  I believe it had to do with handling of

 4 provider complaints.  If that's true, I'm as familiar

 5 as that phrase with it.

 6      Q.  No more -- nothing more than that, sir?

 7      A.  I don't recall the provisions of the bill.

 8 But we quickly stopped dealing with things numbered as

 9 legislation and deal with just statutes in market

10 conduct.

11      Q.  Would it surprise you to learn that a number

12 of the allegations center upon alleged violations of

13 pieces of SB 367?

14      A.  No.

15      Q.  Did you undertake any kind of effort to

16 understand the rules and legislation that was set forth

17 in that senate bill?

18      A.  Whenever there's new legislation, we share

19 that with our staff and have a discussion during any

20 bureau meeting of new legislation for the year.  When

21 the examiners go out, they would be reading the

22 statutes and applying them in instances where they see

23 that the statute would apply.

24      Q.  I want to go back to your answer, which is,

25 when I asked you are you familiar with the terms of SB
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 1 367, "I believe it had to do with handling of provider

 2 complaints.  If that's true, I'm as familiar as that

 3 phrase with it."

 4          So I took that to mean, beyond the fact that

 5 SB 367 deals with provider complaints, you really don't

 6 have any additional knowledge of the terms of the

 7 statutes reflected, correct?

 8      A.  No.  I have no recollection of what that

 9 particular legislative number refers to.  I don't

10 recall what the statutes involved were.  If you say

11 that bill number to me, I don't remember what statutes

12 came with that bill.

13      Q.  What about 10133.66, are you familiar with

14 that statute?

15      A.  10133.66?  Is that a -- I don't have it

16 memorized, no.

17      Q.  Do you have any idea what that statute covers?

18      A.  Well, I would know from the number that it's

19 in the health field.  It might have to do with

20 responding to a claim.  But I don't have that statute

21 memorized.

22      Q.  What about 10123.13?  Do you know what that

23 statute is?

24      A.  I don't have it memorized, no.

25      Q.  How about 10169?
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 1      A.  I don't have it memorized.

 2      Q.  Are your examiners, the people that are within

 3 your division, do they have a better understanding of

 4 what those statutes are?

 5      A.  They -- I didn't say I didn't understand the

 6 statute.  I just don't have those statutes memorized in

 7 terms of what they say.  If I read them, I believe I

 8 would understand them.

 9      Q.  The reason I've put this exhibit in front of

10 you is actually on the second page.  It's something

11 that struck me, but maybe it isn't so odd.  I don't

12 know.  If you go to the e-mail from Ms. Pinelli to

13 Kathleen Burch at 1:49 p.m. -- Ms. Pinelli is a

14 supervising compliance officer within your division,

15 correct?

16      A.  Within the market conduct division, yes.

17      Q.  She reports to Mr. Dixon?

18      A.  Yes.

19      Q.  Who is Kathleen Burch, if you know?

20      A.  She's a senior compliance officer.

21      Q.  The request from Paula, "Would you please

22 prepare a short presentation of the impact of SB 367 on

23 our field claims work."  Do you see that?

24      A.  Yes.

25      Q.  Was that done at your request?
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 1      A.  I don't think that it was.

 2      Q.  Was this the first time any such presentation

 3 had been done on this particular statute?

 4      A.  I don't know.

 5      Q.  Do you recall whether there were any materials

 6 related to the presentation that was made?

 7      A.  I don't recall the presentation.

 8      Q.  Not at all?  Do you recall any kind of

 9 presentations or seminars on the impact of SB 367 for

10 field claims examinations?

11      A.  I don't.

12      Q.  Is it your practice typically, sir, when new

13 legislation is passed impacting the Department and its

14 constituents that there is training provided to your

15 examiners with respect to the new legislation?

16      A.  We go over the new legislation in a meeting.

17 There's not necessarily training on the implementation

18 of any given statute.

19      Q.  To the best of your knowledge -- I don't want

20 this to be some sort of guessing game.  So I'm going

21 give you a copy of the Insurance Code, sir, and I just

22 want you to look at these statutes and let me know if

23 there was any training done with regard to the

24 particular statutes identified.

25      A.  I can tell you without looking at the statutes
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 1 that I don't recall any training on these particular

 2 statutes.

 3      Q.  You might want to keep that up there because I

 4 am going to ask you in a little bit more detail about

 5 the statutes.

 6      A.  Okay.

 7      Q.  A little later.

 8          Well, you know why don't we open it up now and

 9 just go to -- if you could turn to 10133.66(c).

10      A.  Yes.

11      Q.  Did you ever provide any materials, written

12 materials, to the folks, the examiners that reported to

13 you or Mr. Dixon to explain the Department's

14 interpretation of this particular statute?

15      A.  I don't recall providing any material.

16      Q.  Do you think it happened?

17      A.  I don't know.

18      Q.  Just as to close the loop, I believe you've

19 already testified on this, so forgive me if I'm asking

20 you again.  But there are no such materials for any of

21 SB 367 that were provided to your examiners in the

22 context of their field work?

23      MR. STRUMWASSER:  No foundation.  He said he

24 doesn't know what was in 367, so....

25      THE COURT:  He says he doesn't remember any
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 1 training about it.

 2          But if he can answer the question --

 3      MR. VELKEI:  Forgive me if I've already asked you.

 4 I apologize.  Just trying to close the loop.

 5      Q.  So just so we're clear, are you aware of any

 6 materials that were provided to folks within your

 7 division related to the impact of SB 367 on field

 8 claims work?

 9      A.  I don't remember any materials.

10      Q.  And field claims work would be -- an example

11 would be the market conduct examination of PacifiCare?

12 That constitutes field claims work, correct?

13      A.  Yes.

14      Q.  Don't you think it would be important for your

15 examiners to understand how to correctly apply the law?

16      MR. STRUMWASSER:  Argumentative.

17      THE COURT:  Sustained.

18      MR. VELKEI:  Q.  Do you defer to your examiners to

19 interpret the particular pieces of legislation?

20      A.  Defer to them?  No.

21      Q.  Who decides what the Department's official

22 position is on a particular piece of legislation?

23      A.  We don't take a position per se on any

24 legislation.

25      Q.  Well, presumably there's a view of how a
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 1 particular piece of legislation should be enforced,

 2 correct?

 3      A.  If you're talking -- I'm sorry.  Could you

 4 repeat that?

 5      Q.  The Department has positions on how particular

 6 pieces of legislation should be enforced, correct?

 7      MR. STRUMWASSER:  This is enacted legislation?

 8      MR. VELKEI:  Enacted legislation.

 9      THE WITNESS:  Interpretations of the application

10 of the statutes?

11      MR. VELKEI:  Q.  Right.

12      A.  We interpret the statutes, yes.

13      Q.  Who decides what interpretation the Department

14 is going to adopt?

15      A.  It can be -- well, the first person that would

16 apply the statute could be an examiner.  But their

17 position would be reviewed by a supervisor or a bureau

18 chief.

19      Q.  But there's no official position of the

20 Department on, "This is how you," the examiners, "are

21 to apply a particular piece of legislation"?

22      A.  I think if something lacked clarity and the

23 examiners were asked to apply something they didn't

24 understand -- they have all been trained not to apply a

25 statute that they don't know how to interpret.  If they
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 1 were given this statute and they saw a scenario which

 2 they thought it applied, weren't sure, they would ask

 3 their supervisor.

 4      Q.  Mr. Laucher, if you could just answer my

 5 question.  The question was, there's no official

 6 position of the Department on how the examiners are to

 7 apply a particular piece of legislation?  Is that

 8 correct or not?

 9      A.  To apply this particular piece of legislation?

10      Q.  Let's focus on 10133.66(c).  Is there an

11 official position of the Department on how that

12 particular piece of legislation should be applied by

13 examiners?

14      MR. STRUMWASSER:  Does Mr. Velkei mean by

15 "official position of the Department" a piece of paper

16 in general saying "here's how to interpret it" as

17 opposed to a practice or any of that stuff?

18      MR. VELKEI:  It's all encompassed within that

19 question.

20      MR. STRUMWASSER:  So it would include a practice

21 or --

22      MR. VELKEI:  According to Ms. David, it was like a

23 conversation with Mr. Dixon that created the official

24 policy of the Department.  So based on that, anything

25 is fair game.  It's a general question of, does the
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 1 Department communicate to its examiners an official

 2 position on how to interpret 10133.66(c)?

 3      THE COURT:  I'll allow it.

 4      THE WITNESS:  We would expect that they would be

 5 able to apply the literal wording of the statute.

 6      MR. VELKEI:  Q.  So, no, the Department does not

 7 basically publish an official interpretation of how

 8 they expect the examiners to apply it?

 9      A.  For this particular statute, I don't know of a

10 written direction on how to interpret this, no.

11      Q.  How about an oral direction?  Are you aware of

12 any instructions by you or Mr. Dixon on how these

13 regulations or rules should be applied?

14      A.  No, I don't -- I'm not aware.

15      Q.  Before 2006, the Department did not accept

16 complaints from providers, correct?

17      A.  I believe that's true.

18      Q.  Part of what happened in 2006 was the

19 legislature created a right for providers to submit

20 complaints to the Department, correct?

21      A.  I don't recall if that's how -- if that's how

22 this legislation functioned or if it was an obligation

23 for the Department to respond to such complaints.  But

24 the general direction is correct, yes.

25      Q.  And the Department set certain rules upon when
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 1 a provider could file a complaint with the Department;

 2 isn't that true?

 3      A.  I don't know.

 4      Q.  Let me show you what's been previously marked

 5 into evidence as Exhibit 5805.  This is a pretty thick

 6 document, Mr. Laucher, I'm going to direct you to where

 7 I want you to go.  Take as much time as you need.

 8          I understand it's three times the volume of

 9 the last manual we looked at, so take as much time as

10 you need to get through it.

11          In particular -- let me get it to you, and

12 then I'll show you the particular pages I'm focused on.

13          And the particular pages I'm going to direct

14 your attention to are what they call -- it's 28, but

15 it's "xxviii."

16      A.  How much of this do you want me to review?

17      Q.  Just a couple pages, sir.  I actually have

18 questions for you about Nos. 5 and 6, but to whatever

19 extent you want to review it, please do so.  And of

20 course, the first question I'm going to ask is, have

21 you ever seen this manual before?

22      A.  Okay.  Depends on how specific your question's

23 going to be.  But I have reviewed the paragraphs have

24 you've referenced.

25      Q.  Terrific.  First of all, do you recognize this
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 1 manual?

 2      A.  No.

 3      Q.  Never seen it before?

 4      A.  No.

 5      Q.  Let's just talk about what's reflected in the

 6 manual.  And it's really just on 5 and 6.

 7          If I read this -- as I read this correctly,

 8 sir, if a provider wants to file a complaint, they have

 9 to first show that they tried to work it out with the

10 company through company appeal process, correct?

11      MR. STRUMWASSER:  Your Honor, I'm going to object.

12 There's no foundation, and it's irrelevant.  If the

13 questions are about getting Mr. Laucher to tell us

14 about what is said in this document, he's clear he

15 doesn't know.

16          If Mr. Velkei wants to ask those questions in

17 the abstract, I have questions about the relevance.

18 But at this point, let's just not tether it to this

19 document.

20      MR. VELKEI:  From my perspective, your Honor, this

21 is a manual of the Department.  I want to understand

22 his view of it because there are going to be some

23 additional documents that we're going to be showing

24 Mr. Laucher tomorrow that relate to this issue.  And I

25 want to make sure we have a consistent understanding
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 1 between us based upon this document of what the rules

 2 were in the Department.

 3      THE COURT:  So you've never read this document

 4 before?

 5      THE WITNESS:  No.

 6      THE COURT:  I'm going to sustain the objection.

 7 Unless you give him some time to really read it, I

 8 don't see how he can answer your question.

 9      MR. VELKEI:  I'm happy -- this is the piece that I

10 need him to read.  And I want to make sure my

11 understanding is consistent with his understanding.

12      THE COURT:  Why don't you take a minute to read

13 what it says.

14      THE WITNESS:  Okay.  Just No. 5?

15      MR. VELKEI:  5 and 6, sir.

16      THE WITNESS:  Okay.

17          (Witness complies)

18      THE WITNESS:  Okay.

19      MR. VELKEI:  Q.  So as I read this, and I want to

20 see if you have any different understanding,

21 Mr. Laucher, when a provider files a complaint, the

22 Department itself requires that the provider first try

23 to resolve the issue with the company, correct?

24      MR. STRUMWASSER:  Excuse me.  To the extent that

25 he's asking the witness what his understanding of the
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 1 Department's policy is, aside from relevance grounds, I

 2 don't have any objection.

 3          But if he's really asking "on the basis of

 4 this document, is it this case that," I think there's

 5 no foundation and he's not competent.

 6      THE COURT:  If you know.

 7      THE WITNESS:  If I know what this says or what our

 8 process is?

 9      MR. VELKEI:  Q.  If I understand the document

10 correctly.  I'm just trying to see if you have some

11 different read on what I'm reading.

12      MR. STRUMWASSER:  Again, his reading of this

13 document is irrelevant.

14      MR. VELKEI:  It's the market conduct division.

15      MR. STRUMWASSER:  Which is not his division.

16      MR. VELKEI:  He was the head of the market conduct

17 division when all of this happened.  And one of the

18 issues is provider complaints and the number of

19 provider complaints.

20          It should not be a surprise to you,

21 Mr. Strumwasser.  We've already established this with

22 another witness that the requirement was not enforced

23 to make these providers go through appeal process.  So

24 as an official document of the Department, as a manual

25 of the Department, I'm simply saying to Mr. Laucher as
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 1 a senior executive, "If I'm missing something in this

 2 document, let me know," because that's how I read it,

 3 and that's how Ms. Roy reads it.  And I'm entitled to

 4 his opinion.

 5      MR. STRUMWASSER:  The central fact that Mr. Velkei

 6 is ignoring is this is in a procedure manual for a unit

 7 that is not in his division, not in his line of

 8 responsibility.  He's entitled -- if your Honor wants

 9 to say that any of this is relevant -- and we have our

10 objection about that -- that he can inquire into, then,

11 what the process was.  If he knows, that's one thing.

12          But to ask this witness to give an

13 interpretation of a document on the part of the

14 Department, on behalf of the Department, is improper.

15 He's not the right witness.

16      THE COURT:  Do you know what the process was?

17      THE WITNESS:  I don't know.

18      THE COURT:  All right.

19          Move on.

20      MR. VELKEI:  Q.  Okay.  Mr. Laucher, do you know

21 Ms. Roy?

22      A.  Do I know Ms. Roy?

23      Q.  Yes, sir.

24      A.  Yes.

25      Q.  Is Ms. Roy the person, to your knowledge,
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 1 that's in charge of the health unit, the CSB?

 2      A.  I don't know.

 3      Q.  You have heard of that unit before, correct?

 4      A.  Yes.

 5      Q.  Do you know Ms. Roy to be a valuable

 6 contributor to that department?

 7      A.  Yes.

 8      Q.  Did you supervise her for some period of time?

 9      A.  I was her manager, yes.

10      Q.  So if Ms. Roy were to agree with my

11 interpretation of that manual that the provider had to

12 go through the appeal process with the company in order

13 to file a complaint, would you think that that was

14 probably what the position of the Department would be?

15      MR. STRUMWASSER:  Objection, relevance.

16      THE COURT:  I don't know about the "probably," but

17 I'll allow you to answer the question.

18      THE WITNESS:  If Ms. Roy agreed with you, would I

19 likely agree that that's the correct interpretation?

20      MR. VELKEI:  Q.  Yes.

21      A.  Do I find Ms. Roy to be credible?  Generally I

22 do.

23      Q.  So that's a yes to my question, sir?

24      MR. STRUMWASSER:  Question is --

25      THE COURT:  I'm going to let it stand at that
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 1 point.

 2      MR. VELKEI:  Okay.

 3      Q.  All right.  So when was the decision made,

 4 Mr. Laucher, to conduct a targeted exam of PacifiCare?

 5      A.  I don't recall the specific dates.  We've

 6 looked at a lot of documents that indicate it's

 7 sometime after March of 2007.

 8      Q.  Okay.  And would you have kept any records,

 9 any notes of when the decision was made?

10      A.  No.  Well, not necessarily.  I would have

11 communicated to start the exam.  And if the exam was

12 started, that would have -- I might not have kept any

13 further notes.

14      Q.  Can you explain what, if anything, happened

15 between April 9th, which is the last memo we looked at

16 in the in the morning, and when the company received

17 notice in mid May, what happened during that period

18 that caused the Department to decide to move forward

19 with the targeted exam?

20      A.  No, I don't recall.

21      Q.  Now, you made a -- you just said -- you were

22 talking about documents, sir.  And I asked if there was

23 any document that would show sort of when the decision

24 was actually made.  And you said, "I might not have

25 kept any further notes."  Did you throw away some of
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 1 your files related to this particular examination?

 2      A.  I think the -- I likely would have deleted

 3 e-mail related to this examination.

 4      Q.  The records on the document production show

 5 that a total of only 22 documents were produced in

 6 which you were the custodian of record.

 7      A.  Okay.

 8      Q.  I'm assuming, sir, but I'm going to ask you,

 9 there were probably a lot more documents than 22 that

10 related to this particular engagement, correct?

11      MR. STRUMWASSER:  By "engagement," you mean this

12 exam?

13      MR. VELKEI:  Yes.

14      THE WITNESS:  Not necessarily.

15      MR. VELKEI:  Okay.

16      Q.  Did you destroy documents or not, sir, related

17 to PacifiCare and the examination?

18      THE COURT:  He said he deleted e-mails.

19      MR. STRUMWASSER:  Vague as to time.

20      THE COURT:  He said he deleted e-mails.

21      MR. VELKEI:  Q.  Why don't we go to a new

22 document, then, sir.  Let me show you what's been

23 previously marked as Exhibit 5171.

24      A.  Okay.

25      Q.  Do you recognize this document?
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 1      A.  Can I ask a question of something I've

 2 forgotten -- which will give the answer away --- but if

 3 I've seen something in preparation?

 4      Q.  It's okay.  That's really a foundational

 5 question.

 6          How about if I ask you a different way, sir.

 7 Is this a document that you sent to Mr. Girion on or

 8 about June 21st of 2007?

 9      A.  Yes.

10      MR. STRUMWASSER:  Can we just clarify for the

11 witness's benefit going forward that he's not obliged

12 to identify documents that he was shown by counsel.

13      THE COURT:  No.  But if you are on the e-mail

14 chain, even if you don't specifically remember it, if

15 you believe that you've seen it before, that would be

16 appropriate.

17      THE WITNESS:  Okay.

18      MR. VELKEI:  Thank you, your Honor.

19      Q.  I want to reference the point about, "We are

20 being compelled to start up an immediate exam with

21 little prep time."  Can you explain what you meant by

22 that?

23      A.  I'm not seeing the immediate line.

24      Q.  I'm sorry.  Right here.  Sometimes it helps if

25 you just look at the big screen.
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 1          And we'll take a break after this document

 2 because I know we've been going for a while -- if

 3 that's okay the Court.

 4      THE COURT:  Sure.

 5      THE WITNESS:  Do I recall what I meant by

 6 "compelled"?

 7      MR. VELKEI:  Q.  Yes.  I mean, do I infer from

 8 that that circumstances compelled start-up of the exam,

 9 or was there some person that said, "No, we've got to

10 do this right away"?

11      A.  I think the circumstances compelled that we

12 start the exam.

13      Q.  When you say there was little prep time,

14 meaning in effect that the Department was rushed; is

15 that fair?

16      A.  Well, it means that we want to get in and

17 start taking a look at the practices without spending a

18 lot of time with back and forth, yes.

19      Q.  And if I understand correctly from this

20 particular e-mail, it was your view that this was not a

21 typical exam, there were elements that were different

22 from the typical process, right?

23      A.  Yes.

24      Q.  Can you explain what those elements were?

25      A.  As it says there, the company's failure to
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 1 load its provider contracts timely and pay appropriate

 2 fees is not something that we had -- it hadn't been a

 3 part of our routine exam process.

 4      Q.  Had it ever been a part of the exam process,

 5 to your knowledge?

 6      A.  I don't recall us doing that, a review of

 7 those processes.

 8      Q.  So based on your recollection, this would be

 9 the first time that you conduct an exam of this nature?

10      A.  I don't recall ever having complaints about

11 such a process.  So I think this we initiated due to

12 specific complaints.  And we had not received specific

13 complaints about this, to my recollection.  So this

14 would be different.

15      Q.  But if I understand your testimony correctly,

16 it was the focus on provider contracts and provider

17 fees that was different from your typical exam,

18 correct?

19      A.  Yes.

20      Q.  And to the best of your recollection, had

21 there ever previously been a focus on those kinds of

22 issues?

23      A.  I thought I'd answered that.

24      Q.  Forgive me if you have, sir.

25      A.  I said that was initiated because of
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 1 complaints.  I don't recall having received such

 2 complaints, and, thus, I don't -- and we'd never done

 3 that review previously to my recollection.

 4      Q.  Thank you, sir.  Now, given the fact that this

 5 was not your standard kind of exam, what, if anything,

 6 different did your folks do to prepare for it?

 7      A.  I think they asked for some additional data

 8 that we might not ask for.

 9      Q.  Anything else?

10      A.  No.

11      Q.  So other than sort of working on the data

12 call, there was no special prep that was done in

13 advance of this exam?

14      A.  I think that we coordinated with the

15 Department of Managed Healthcare, who had been dealing

16 with similar complaints.

17      Q.  Okay.  Anything else by way of special

18 preparation?

19      A.  I think we met with the company already and

20 had them present what they thought the problems are and

21 how they were under control.

22      Q.  The statement, "...although already a month

23 behind the DMHC," that was in fact a concern of the

24 Department, the fact that they were entering into this

25 exam a month behind the DMHC, correct?
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 1      A.  I think we were trying to coordinate our

 2 review process so that we could be on site while they

 3 were on site.

 4      Q.  And you also wanted to conclude the exam

 5 process at or around the same time as the DMHC,

 6 correct?

 7      A.  I think we did want to complete the process,

 8 yes.

 9      Q.  It didn't actually need to get done that

10 quickly, but it was your desire, the Department's

11 desire to be completed at the same time as the DMHC,

12 correct?

13      A.  I think the idea is we wanted to work with the

14 DMHC to have resolutions that would take care of the

15 problems for both regulators, that the resolutions

16 would address the violations identified, if we found

17 them, which this is an exam to identify problems.

18          We didn't know what we'd find specifically.

19 So when it came time to resolve any issues identified,

20 we would want to work with the DMHC to get universal

21 resolutions to the degree that's possible.

22      Q.  So the objective was to try to get all of the

23 issues resolved, both CDI and DMHC issues, at the same

24 time?

25      A.  Yes, I think we wanted to coordinate the
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 1 effort of resolving the issues, yes.

 2      Q.  Short of the timeline with the DMHC, there was

 3 nothing else requiring you to move more quickly than

 4 normal, correct?

 5      A.  Other than the complaints themselves, the

 6 complainants are complaining that they are repeatedly

 7 having their claims paid late.  We want to stop that

 8 from happening as soon as we can.

 9      Q.  Anything other -- any other reasons for the

10 speed of the exam?

11      A.  Not that I know of.

12      Q.  And did you impose the date by which the draft

13 report had to be completed internally?

14      A.  I believe I specified a date for the draft,

15 yes.

16      Q.  Where did you come up with that date,

17 Mr. Laucher?

18      A.  I think I -- well, I don't know that I can

19 recollect specifically to tell you.  But....

20      Q.  What do you generally recollect about how you

21 came up with that date?

22      A.  I would consider the number of categories of

23 files that we would look at and the number of examiners

24 that we were going use and estimate how long I would

25 expect it to take them to do that many files with that



13113

 1 number of people.

 2      Q.  Is it fair to say that you coordinated the

 3 date with the DMHC?

 4      A.  I expect I had a sense of when they were done.

 5 So generally I would say yes, that's probably so.

 6      MR. VELKEI:  This is a good time for a break.

 7      THE COURT:  All right.

 8          (Recess taken)

 9      THE COURT:  Okay.

10      MR. VELKEI:  Q.  All right.  Mr. Laucher, I want

11 to go back to your testimony about e-mails that you

12 deleted.  When did you delete these e-mails related to

13 PacifiCare?

14      A.  I delete e-mails as sometimes as they're

15 acknowledged or -- it depends on what I'm

16 communicating.

17      Q.  Okay.  So I want to focus on PacifiCare.  We

18 know that it was considered to be a high profile exam,

19 correct?

20      A.  Yes.

21      Q.  There were lots of people that were interested

22 within the Department in the outcome of this exam, fair

23 to say?

24      A.  Yes.

25      Q.  And your testimony is that you received
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 1 e-mails in connection with your oversight of the

 2 examination, right?

 3      A.  Yes.

 4      Q.  And that you destroyed many of those e-mails,

 5 correct?

 6      A.  I would have destroyed many e-mail, yes.

 7      Q.  How many -- I mean, did the destruction occur

 8 at one point?  Did it occur over a period of time?  So

 9 focusing specifically on the PacifiCare exam, when were

10 these e-mails deleted?

11      A.  They would be deleted as -- sporadically as

12 they seemed no longer necessary to me.

13      Q.  Seemed necessary to you?

14      A.  Correct.

15      Q.  You understand that there are document

16 retention policies of the Department of Insurance,

17 correct?

18      A.  We have a work paper guideline in our own

19 procedures manual.

20      Q.  So the procedures manual that we've been

21 talking about, there is some provision for that?

22      A.  Yes.

23      Q.  So we'll talk about that in a second.

24 Understanding sort of the interest of many folks, the

25 fact that this was a high profile exam, did you discuss
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 1 this decision to delete e-mails with anybody prior to

 2 doing it?

 3      A.  No.

 4      Q.  Did you check to see whether somebody retains

 5 at least one copy of the documents that you were

 6 destroying?

 7      A.  Well, if I sent an instruction to the examiner

 8 on something that they were to do, I would expect that

 9 might end up in the work papers.

10      Q.  You would expect it might end up in the work

11 papers?

12      A.  Right.

13      Q.  You really -- did you check to make sure that

14 the e-mails you sent were in fact in the work papers

15 before you destroyed them?

16      A.  No.

17      Q.  Did you make any kind of determination whether

18 you thought that the particular e-mails you were

19 destroying had some significant bearing on the exam?

20      A.  If I sent an instruction about something to do

21 and that something occurred, I might be likely to

22 destroy that e-mail, or I would be likely to destroy

23 that e-mail if it's just a procedural step, for

24 example.

25      Q.  But you destroyed e-mails knowing full well
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 1 that this could go to an enforcement proceeding?

 2      MR. STRUMWASSER:  Objection, assumes facts not in

 3 evidence.

 4      THE COURT:  Overruled.

 5      THE WITNESS:  I didn't think the e-mail to be

 6 relevant to an enforcement proceeding.

 7      MR. VELKEI:  Q.  But you understood that an

 8 enforcement proceeding was being contemplated, correct?

 9      A.  I understand that it's a possibility in any

10 exam.

11      Q.  As of January 2008, there was in fact an OSC

12 that was filed by the Department of Insurance against

13 PacifiCare, correct?

14      A.  If that's the date that it happened, then I

15 believe what you're telling me.

16      Q.  Did you continue to destroy documents related

17 to PacifiCare in 2008?

18      A.  I don't recall.

19      Q.  You were still involved at that point,

20 correct?

21      A.  We'd already issued an order, did you say?

22      Q.  No.  I asked you whether you were still

23 involved with issues related to PacifiCare in 2008.

24      THE COURT:  He's asking -- can you repeat the date

25 of the OSC?
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 1      MR. STRUMWASSER:  January 29, 2008.

 2      MS. ROSEN:  25th.

 3      MR. STRUMWASSER:  26th.

 4      MS. ROSEN:  '5th.

 5      MR. STRUMWASSER:  25, my last offer.  So the

 6 question is, did he continue to delete documents

 7 after -- delete e-mails after that date, January 25.

 8      MR. VELKEI:  I think question is really did he

 9 continue to be involved in issues related to PacifiCare

10 after January 2008.

11      THE COURT:  Okay, thank you.

12      THE WITNESS:  I don't recall any involvement that

13 I -- I don't recall.

14      MR. VELKEI:  Q.  You actually met with PacifiCare

15 executives in 2008 on several occasions, didn't you,

16 Mr. Laucher?

17      A.  Well, I said I didn't recall, so if I did,

18 I'm -- I've -- I'm not recollecting when I met with

19 them.  I met with them, I remember, the start of the

20 exam, somewhere along the way, somewhere where I

21 thought maybe towards the end.  I don't remember

22 meeting with them several times during 2008, no.

23      Q.  Is it your testimony that you don't recall

24 having any meetings internally with Department

25 executives or staff members related to PacifiCare in
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 1 2008?

 2      A.  After we'd already issued our enforcement

 3 action?

 4      Q.  After the OSC in January 2008; is that

 5 correct?

 6      A.  It's my testimony I don't recall after that.

 7      Q.  Do you keep a date book by any chance?  Is

 8 there a record of meetings that you participated in?

 9      A.  I keep a calendar.

10      Q.  Do you have one for 2007 and 2008 that you

11 retained?

12      A.  I don't know.

13      Q.  Would you check?

14      A.  Sure.

15      Q.  Just in terms of documents, did you typically

16 receive documents via e-mail, or would you also receive

17 them interoffice and meetings, things of that sort?

18      A.  All ways.

19      Q.  Did you also destroy documents in addition to

20 e-mails?  So we'll put aside e-mails.  Let's focus on

21 hardcopy documents, the ones that are before you.  Do

22 you recall destroying any hardcopy documents related to

23 the PacifiCare examination?

24      A.  Yeah, it would be possible that something

25 the -- for example, that the company might have given
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 1 me that our examiners also had.

 2          I see I retained this.  But it would have been

 3 possible I wouldn't have retained this.  I could have

 4 seen I could have gotten rid of this.  I didn't see it

 5 as -- our other people involved in the exam got this

 6 same thing.

 7      Q.  But you didn't get rid of that document

 8 though.

 9      A.  Yeah, I didn't.  I'm saying it would have been

10 a document I might have destroyed.

11      Q.  I guess my point is, Mr. Laucher, it appears

12 that you did save some documents before the examination

13 process even began.  And thank you for pointing out the

14 presentation that the company gave in March 2007, you

15 retained that.

16      A.  Yes.

17      Q.  But is it your testimony that there are other

18 documents that you did destroy?

19      A.  I think that's possible.

20      Q.  How did you decide what you destroyed and what

21 you didn't?

22      A.  Things that looked relevant to keep, I kept.

23      Q.  You made that determination on your own?

24      A.  Yes.

25      Q.  You didn't consult anybody at any point?
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 1      A.  No.

 2      Q.  You talked, sir, about the scope of the exam.

 3 I don't want to put words in your mouth, but I

 4 understood your testimony to be you were the ultimate

 5 decision maker on what the scope of the exam would be.

 6 Do you recall that?

 7      A.  Yes.

 8      Q.  Were there folks that had input into that

 9 process of deciding what the scope would be?

10      A.  Yes.

11      Q.  Who would those have been?

12      A.  They would have been our staff from market

13 conduct.  They would have been people from consumer

14 services, potentially.  The -- would be people from

15 legal could have had input.

16      Q.  I'm just going to give you some specific

17 names.

18          Mr. Cignarale, would he have had input into

19 the scope of the exam?

20      MR. STRUMWASSER:  "Would have" -- is the

21 question --

22      MR. VELKEI:  Did.

23      Q.  Did Mr. Cignarale have input into the scope of

24 the exam?

25      A.  Not that I recall.
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 1      Q.  Mr. Girion?

 2      A.  Not that I recall.

 3      Q.  Ms. Rosen?

 4      MR. STRUMWASSER:  Objection.

 5      THE WITNESS:  Possible.

 6      MR. STRUMWASSER:  Objection, attorney-client.

 7      THE COURT:  Sustained.

 8      MR. VELKEI:  Q.  Any other specific names that you

 9 can identify that come to mind?

10      A.  Craig Dixon.

11      Q.  Do you remember there being any disagreements

12 within the Department about what the scope of the exam

13 should be?

14      A.  No.

15      Q.  I'd like to show you what's been previously

16 entered into evidence as Exhibit 5373, which is a

17 document/questions log.

18          Actually, before we go there, Mr. Laucher,

19 would you show me in the manual where it talks about

20 document destruction?

21      A.  Where it talks about document destruction?

22      Q.  Where there are rules set forth in the manual.

23      THE WITNESS:  Where it talks about destruction?

24      MR. STRUMWASSER:  You're talking about the market

25 conduct division?
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 1      MR. VELKEI:  The one that we've used with

 2 Mr. Laucher today.

 3      MR. STRUMWASSER:  Yes.

 4      THE COURT:  Exhibit 5407?

 5      MR. VELKEI:  That's correct, your Honor.

 6      THE WITNESS:  I don't see a provision for work

 7 papers in the document.

 8      MR. VELKEI:  Q.  So there's no rules, as far as

 9 you can see, in the procedures manual with respect to

10 retention or destruction of documents?

11      A.  I'm not seeing any right now, no.

12      Q.  So are you aware of any rules within the

13 Department that govern the retention or destruction of

14 documents?

15      A.  No.

16      Q.  I have one more set of questions on Page 16 of

17 the manual.  It's Section 713, which is "Legal

18 Referrals."  Just turn to -- you know --

19          And your Honor, I don't know that I need to

20 bother this witness about it, but I would ask that the

21 Department provide an unredacted portion of this page

22 that I could question the witness about it tomorrow.

23 The process for legal referrals is not privileged.

24      THE COURT:  All right.  I want to see what it is,

25 and I'll decide.
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 1      MR. VELKEI:  Thank you, your Honor.

 2      MR. STRUMWASSER:  We're talking about the bottom

 3 of 7008?

 4      THE COURT:  713.

 5      MR. VELKEI:  Yes, Page 16 of the --

 6      THE COURT:  Yes, 57008.

 7      MR. STRUMWASSER:  All right.

 8      THE COURT:  Thank you.

 9      MR. VELKEI:  Thank you, your Honor.

10          So we'll defer that line of questioning until

11 we circle back with the Court tomorrow.

12      Q.  So why don't you take a moment to look this

13 document over.  I questioned Ms. David about it.  Just

14 by way of reference, it was her view that this was

15 created by Ms. Vandepas.

16      A.  Okay.

17      Q.  So I'd like to direct your attention to the

18 second page, if I could.

19          And it's the references -- I guess it's the

20 first full paragraph on that page, "After many

21 attempts...."  Says, "After many attempts, a final FCB

22 exam scope has not been finalized.  The bureau chief

23 has instructed that a list of issues be submitted to

24 the division chief so that he can establish the exam

25 priorities."
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 1          So focusing on the first sentence, "After many

 2 attempts, an exam scope has not been finalized," were

 3 you aware of this problem?

 4      A.  I recall working on the exam scope at the

 5 time.

 6      Q.  Were you aware that there was a disagreement

 7 amongst the staff about how to proceed with the scope

 8 of the exam?

 9      A.  How to proceed with the scope of the exam?  I

10 understand here that they would like to get a final

11 exam scope, not that they're arguing over what should

12 be in it.

13      Q.  Says that they've made many attempts to do

14 that, correct?

15      A.  "After many attempts"?  I'm not sure what

16 she's saying there.

17      Q.  So you weren't aware that there was many

18 efforts prior to your being involved to come up with a

19 scope of the exam?

20      A.  I'm not sure it says that.

21      Q.  Were you aware that there were many attempts

22 to finalize the exam scope before it was brought to

23 your attention, Mr. Laucher?

24      A.  I don't -- it says, "After many attempts, a

25 final exam scope has not been finalized."  I'm not



13125

 1 clear what that means, whether it's many attempts to

 2 get one or many attempts to draw one up.

 3      Q.  Do you recall being approached about helping

 4 to weigh in on what the scope of the exam should be?

 5      A.  Yes.

 6      Q.  Now, it says, "The bureau chief has instructed

 7 that a list of issues be submitted to the division

 8 chief so that he can establish the exam priorities per

 9 e-mail dated 7/19/07."  Do you see that?

10      A.  Yes.

11      Q.  I looked for that e-mail, Mr. Laucher, and I

12 couldn't find it.  Is that one of the e-mails that

13 possibly could have been destroyed?

14      A.  Yes.

15      Q.  It's your testimony that you don't think

16 that's significant or relevant to the examination, what

17 the scope would be?

18      MR. STRUMWASSER:  Argumentative.

19      THE COURT:  Sustained.

20      MR. VELKEI:  Q.  Do you recall destroying that

21 e-mail?

22      A.  Do I recall the story of it?

23      Q.  Destroying it.

24      A.  Oh, destroying that e-mail?  No.

25      Q.  Do you recall the e-mail?
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 1      A.  I recall e-mail asking me to help finalize the

 2 exam scope.

 3      Q.  Do you recall what the list of issues was that

 4 were submitted to you by Mr. Dixon?

 5      A.  No.

 6      MR. VELKEI:  I'll just make a point for the

 7 record, your Honor.  We have not been able to find that

 8 particular document.  If the Department can produce it

 9 for us, we'd appreciate it.  We're going to come across

10 another two or three e-mails that seem pretty key, none

11 of which we can find.  So hopefully they do exist

12 still.

13      THE WITNESS:  We do submit our scope to the

14 company of what we're looking at.  So what we look at

15 is clearly communicated, and it's very transparent to

16 the company what we're looking at.  We ask the company

17 to provide that material.

18      MR. VELKEI:  Q.  But what you're thinking of doing

19 vis a vis the company or others wasn't made available

20 or known to the company, correct?

21      A.  Correct.

22      MR. STRUMWASSER:  Wait, objection.  That is

23 irrelevant.  I'm sorry.  We sort of contributed to it

24 with an answer to a non-existent question.  But that is

25 irrelevant and also argumentative.
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 1      MR. VELKEI:  The witness has already answered,

 2 your Honor.  And I was just trying to basically --

 3      THE COURT1:  Let's not get into it.  I see what

 4 the --

 5      MR. VELKEI:  We'll keep moving.

 6      Q.  I believe that this has previously been marked

 7 as Exhibit 5170.

 8          And to be perfectly honest with you, your

 9 Honor, there's two documents attached.  In the interest

10 of time, I've put them together.  I'm actually not sure

11 that the second document is part of the Exhibit 5170.

12 We can break them up if you prefer, whatever the

13 Department -- why don't we just do it that way.  We'll

14 just use the --

15      THE COURT:  Do you want me to see what's in 5170?

16      MR. VELKEI:  That would be terrific if you don't

17 mind.  Let me show you what I was going to put

18 together, your Honor.

19          So I'm pretty sure this is 5170 here

20 (indicating).

21      THE COURT:  Here's 5170 comprised of 5272, 5273

22 and 5274.

23      MR. VELKEI:  I'll just go with that one document

24 for now, if the Court will indulge me for just one

25 moment.
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 1          Here you go, Mr. Laucher.

 2      THE WITNESS:  Okay.

 3      MR. VELKEI:  Q.  Do you recognize what's been

 4 marked as 5170, sir?

 5      A.  Yes.

 6      Q.  Okay.  Can you explain to us what that is?

 7      A.  It is a bullet point identifying changes to a

 8 scope of exam.

 9      Q.  Okay.  These were changes that were approved

10 by you?

11      A.  Yes.

12      Q.  Done at your direction?

13      A.  Yes.

14      MR. VELKEI:  Let me show you what should be next

15 in order, I believe will be 5410.

16      THE COURT:  Yes.

17          5410 is a California Market Conduct

18 Examination Overview and Scope with a window period of

19 June 23rd, 2006 to May 31st, 2007.

20          (Respondent's Exhibit 5410, CDI00249868

21           marked for identification)

22      MR. VELKEI:  Q.  Do you recognize this document,

23 Mr. Laucher?

24      A.  Yes.

25      Q.  Can you explain what this is?
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 1      A.  It looks like a -- an exam scope with some

 2 e-mail excerpts from e-mail pasted in or attached.

 3      Q.  Mm-hmm.

 4      MR. STRUMWASSER:  Your Honor, excuse me.  I think

 5 this is -- we're just checking, but I think this is a

 6 duplicate of an exhibit that's already in evidence.

 7      MS. ROSEN:  Maybe 5103?

 8      MR. STRUMWASSER:  No.

 9      THE COURT:  They have different Bates numbers, but

10 they sure look the same.

11      MR. VELKEI:  And there's more pages.

12      THE COURT:  Oh, there are differences.

13      MR. STRUMWASSER:  Okay.

14      MR. VELKEI:  I just wanted to talk with the

15 witness about these.

16      MR. STRUMWASSER:  Never mind.  Thank you.

17      THE COURT:  They're close.

18      MR. VELKEI:  Q.  First page of the document we

19 talked about.  If you turn to the second page of the

20 document, Mr. Laucher, says "Original Scope."  There's

21 somebody handwriting there.  Is that your handwriting?

22      A.  No.

23      Q.  Do you recognize the handwriting?

24      A.  No.

25      Q.  And then what's reflected in the following
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 1 pages appear to be some form of the scope document

 2 before it was edited or changed by you, correct?

 3      A.  It's some version of the document, yes.

 4      Q.  Now, I'd like to turn, if we can, to the first

 5 page of 5410 and what's listed as the exam priorities.

 6 And it says "per Joel e-mail" dated July 25th, 2007.  I

 7 couldn't find this e-mail either, Mr. Laucher.  Is it

 8 possible that you also destroyed this document?

 9      A.  Yes.

10      Q.  Going down the scope of the examination, sort

11 of down below that, says, as of July 24th, 2007,

12 "reference Joel e-mail" dated July 23rd, 2007.  I also

13 couldn't find the July 23rd, 2007 e-mail.  Is it

14 possible that you deleted this document as well?

15      A.  Yes.

16      Q.  And that basically was setting forth the scope

17 of the examination, correct?

18      A.  Yes.

19      Q.  Do you recall what additional detail was in

20 that e-mail?

21      A.  No.

22      Q.  Do you recall who you sent the e-mail to?

23 It's July 23rd.

24      A.  No.

25      Q.  Same questions for going back up to "Exam
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 1 Priorities."  Do you recall what was in the July 25th,

 2 e-mail that's referenced there?

 3      A.  No.

 4      Q.  Do you recall who the e-mail was sent to?

 5      A.  No.

 6      Q.  Was one of the decisions that had to be made

 7 with respect to the scope of the examination whether or

 8 not to include UnitedHealthcare itself as a target?

 9      A.  Yes.

10      Q.  Were you involved in the decision of whether

11 or not to do that?

12      A.  Yes.

13      Q.  Why was it the case that UnitedHealthcare was

14 not included as a target on that examination?

15      A.  I believe it's because we had -- well, we were

16 considering entering into a multi-state exam or a

17 settlement at least that involved UnitedHealthcare.

18      Q.  So that would pick up issues related to claims

19 handling during the same relevant period?

20      A.  Yes.

21      MR. VELKEI:  I'd like to show you those documents,

22 make sure we're talking about the same things.

23          So if I could mark for identification as

24 Exhibit 5411 a document entitled, "In the matter of

25 UnitedHealthcare Insurance Company Regulatory
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 1 Settlement Agreement."

 2      THE COURT:  I thought we had a multi-state

 3 settlement agreement already.

 4      MR. GEE:  I believe we do.  It was put in with

 5 Ms. Monk, I remember.

 6      MR. VELKEI:  I'm sorry, your Honor.  It is

 7 actually 5292.  Thank you.  Sorry about that.

 8      Q.  I'm going to basically give you a copy of the

 9 next document which is related to this, and that's been

10 previously marked as 5291

11      THE WITNESS:  Okay.

12      MR. VELKEI:  Q.  Do you recognize 5291 and 5292?

13      A.  I do.

14      Q.  Is this in fact the -- this multi-state

15 settlement with United that you're referencing?

16      A.  Yes.

17      Q.  Was the concept that this particular

18 settlement would be adequate to address any concerns

19 with respect to United's claim handling practices

20 during that period?

21      MR. STRUMWASSER:  Vague.  Concept as to whom?

22 Whose concept?

23      MR. VELKEI:  Your Honor, do you want to --

24      THE COURT:  Could you read me the question please.

25          (Record read)
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 1      THE COURT:  Was it the concept of your department

 2 in making a decision not to go after United?

 3      THE WITNESS:  These documents typically specify

 4 that, for the specific issues addressed, which may be

 5 only components of claims handling, that the Department

 6 would accept this as a resolution with those

 7 components.

 8      MR. VELKEI:  Q.  So at least to the extent it's

 9 addressed in the actual document, the Department's view

10 was that the settlement was sufficient to address any

11 concerns that the Department had with respect to

12 United's claim handling practices during the period in

13 question, correct?

14      MR. STRUMWASSER:  Objection.  What's the relevance

15 here?  This is all United.

16      THE COURT:  Overruled.

17      THE WITNESS:  The Department accepted the

18 provisions of a multi-state settlement.  So we did

19 accept those provisions rather than conducting our own

20 exam.

21      MR. VELKEI:  Q.  Right.  So to the extent the

22 Department had concerns at the time about claim

23 handling practices for United, they were addressed in

24 that document.  Fair to say?

25      A.  I would say that we -- the resolution
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 1 presented to us we accepted as a multi-state

 2 settlement, yes.

 3      Q.  In place of conducting a separate exam in

 4 California along with an exam of PacifiCare?

 5      A.  Yes.

 6      Q.  Now, this required the approval of

 7 Commissioner Poizner himself, correct?

 8      A.  Yes.

 9      Q.  And did you meet with Commissioner Poizner to

10 discuss that issue?

11      A.  I -- no.

12      Q.  Did you recommend this approach to somebody in

13 upper management, "this approach" being accepting the

14 multi-state settlement?

15      A.  Yes.

16      Q.  Who did you make that recommendation to?

17      A.  I don't recall.

18      Q.  At this point in time, Mr. Cignarale was in

19 fact acting as deputy commissioner, correct, in August

20 of 2007 when the agreement was signed?

21      A.  Yes.

22      Q.  So is your testimony the recommendation you

23 made could have been to someone other than to

24 Mr. Cignarale?

25      A.  Yes.
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 1      Q.  Someone in upper management?

 2      A.  Yes.

 3      Q.  And who would that have been other than

 4 Mr. Cignarale?

 5      MR. STRUMWASSER:  Calls for speculation.

 6      THE COURT:  Overruled.

 7      THE WITNESS:  Would have been -- it could have

 8 been to someone in legal.

 9      MR. VELKEI:  Q.  Okay.  Do you know whether

10 Commissioner Poizner had meetings with upper management

11 with regard to the decision as to UnitedHealthcare and

12 proceeding with the multi-state settlement?

13      A.  I don't recall.

14      Q.  Presumably, but so we're clear though, that

15 this could not have been approved without Commissioner

16 Poizner's approval?

17      MR. STRUMWASSER:  You mean his personal approval

18 or the approval on behalf of him for the Department?

19      MR. VELKEI:  I don't understand the distinction.

20 I'm happy to rephrase.

21      Q.  But just to close the loop, Commissioner

22 Poizner's approval would have been required to proceed

23 with this particular settlement as to United, correct?

24      MR. STRUMWASSER:  And the problem, your Honor, is

25 that the Commissioner's approval or disapproval of
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 1 things is frequently delegated and other people act on

 2 his behalf through that delegation.

 3      THE COURT:  Yes, but I remember seeing a signature

 4 page.

 5      MR. VELKEI:  Of Mr. --

 6      THE COURT:  So give me a minute.

 7      THE WITNESS:  Right here --

 8      MR. STRUMWASSER:  Page 5 of 8, PAC0867399.

 9      THE WITNESS:  The Commissioner -- I believe that's

10 the signature of the Commissioner.

11      THE COURT:  Which one?

12      MR. STRUMWASSER:  Wait a minute.  First of all,

13 there's no question pending.

14      MR. VELKEI:  There is a question pending.  You

15 raised no objection, and you made a speech.  So we're

16 now stopping to address --

17      MR. STRUMWASSER:  The objection --

18      THE COURT:  All right, gentlemen, stop.

19          I'm sorry.  Could you point me to the page

20 again, sir?

21      THE COURT:  Yeah, 67337.

22          Thank you.

23          It was approved by the California Department

24 of Insurance, by Steve Poizner, Insurance Commissioner

25 dated August 24th, 2007 on behalf of the Department of
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 1 Insurance.

 2      MR. VELKEI:  Q.  Do you recognize the signature,

 3 sir?

 4      A.  I think that's his signature.

 5      Q.  So to close the loop, his approval would have

 6 been required to enter into this agreement, correct?

 7      A.  I think that's correct.

 8      Q.  Just so we're clear, you personally did not

 9 have any discussions with Mr. Poizner on this subject?

10      A.  Right.

11      Q.  Anything in writing that -- where Mr. Poizner

12 was copied that addressed the issue of whether to

13 proceed with a targeted exam against UnitedHealthcare?

14      A.  If I sent something in writing, I don't

15 recollect what it was or who it went to.

16      Q.  When you earlier testified that you had the

17 ultimate authority to decide the scope of the exam, at

18 least as to this issue of whether United would be part

19 of the examination, that wasn't a decision you could

20 make on your own, correct?

21      A.  Well, part of this agreement is to agree not

22 to look at the company for these particular actions.

23      Q.  Right.

24      A.  So given that there was a settlement, if

25 that's what you're asking, in place, where we've agreed
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 1 not to look at these particular components of the

 2 transaction, yes, I would have been precluded from

 3 including those in the scope.

 4      Q.  But that -- you were precluded from doing that

 5 a month before this settlement was even actually

 6 executed, correct?  In other words, the decision to

 7 remove United from the scope of the examination was

 8 made at the end of July of 2007, correct?

 9      A.  I believe that's right.

10      Q.  And that was not a decision that you could

11 make on your own?

12      A.  I would have been aware of this pending

13 settlement long before the Commissioner signed it.

14      Q.  Understood.  I'm just focused on, you couldn't

15 have made the decision on whether to proceed against

16 United or not without input from the Commissioner at

17 least as to this particular issue?

18      A.  I'm sorry not to quite understand.  I couldn't

19 decide to keep UnitedHealthcare in our exam because I

20 need the Commissioner's approval to do that?

21      Q.  Yes, that's my question.

22      A.  Well, until the Commissioner signed off on

23 this, I -- if I had known what our recommendation to

24 the Commissioner was and I knew it was not to approve

25 it, I could have included it without asking the
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 1 Commissioner.

 2          I'm not quite sure what range of decision

 3 making I had.  I was aware that this was in the works,

 4 so I probably excluded it for that reason.

 5      THE COURT:  Let's move on.  We're just going

 6 around.

 7      MR. VELKEI:  Q.  Let's focus if we can on I

 8 believe it's 5410, sir, which is the -- it's entitled

 9 "California Market Conduct Examination, Examination

10 Overview and Scope."  Is this a form of document that's

11 generated off of a computer system at the Department?

12      A.  Generated off the computer system?  It's a --

13 you mean, just putting this in the next cell, whether

14 this is a standard form?

15      Q.  Yes, sir.

16      A.  Yeah, it -- I mean, I don't know how standard

17 this particular piece is, but this reflects the -- an

18 exhibit within the exam report that shows similar data.

19      Q.  Mm-hmm.  Okay.  Let's focus on scope of the

20 examination as of 7/24/2007.  We've talked about the

21 piece with respect to United.  Why don't we go on to

22 the next piece, which says "Limit Review to 50 Files

23 Per Category for Random Sample Populations 1 through

24 100."  Do you see that?

25      A.  Yes.
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 1      Q.  So if I understand correctly -- let me back

 2 up.

 3          In 2007, typically the Department conducted

 4 market conduct examinations based on a sampling of

 5 claims, correct?

 6      A.  Yes.

 7      Q.  Was it the case that they used a statistical

 8 sampling, or did they just pick a random number and

 9 look at those?

10      MR. STRUMWASSER:  Objection, I don't --

11      MR. VELKEI:  So let me withdraw.

12      Q.  Was the typical process that, when the

13 Department selected a sampling, that they would

14 actually use a valid statistical sample?

15      A.  They used a sampling tool that developed a

16 sample.

17      Q.  So there's some software program that

18 basically says if you have a population of X, you need

19 a sample of Y; is that fair?

20      A.  Yes.  You set the parameters for a sample,

21 and, yes, you would get a number that would come out.

22      Q.  Okay.  Has it been the case -- let's focus on

23 2007, market conduct examinations conducted in 2007,

24 does the Department always utilize a statistical

25 sampling, or are there cases where they just pull some
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 1 random number of claim files and look at them?

 2      MR. STRUMWASSER:  Objection, vague.

 3      THE COURT:  Do you understand the question?

 4      THE WITNESS:  Are there exams where we pull a

 5 random number of files?

 6      THE COURT:  I'm not sure --

 7      THE WITNESS:  What do you mean by "a random

 8 number"?

 9      MR. VELKEI:  Forgive me.  It's late in the day.  I

10 know everybody's getting tired.  We're almost done for

11 this afternoon, if that's any consolation to you.

12      Q.  So if I understand your testimony, the

13 practice of the Department in 2007 was to look at

14 claims based upon a sampling, correct?

15      A.  Yes.

16      Q.  And it's your testimony that that sampling was

17 always a valid statistical sampling based upon some

18 program?

19      A.  We used the program to develop a sample pull,

20 yes.

21      Q.  What's the name of that program?

22      A.  I don't know.

23      Q.  ACL, does that refresh your recollection?

24      A.  No.

25      Q.  Is that something different?
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 1      A.  Yes, ACL is something else.

 2      Q.  The program that you utilized, was it

 3 generated or created internally within the Department

 4 or did you buy that?

 5      A.  Yes.

 6      Q.  Internally within the department?

 7      A.  Yes.

 8      Q.  Do you know how that program calculates how

 9 many samples are required for a particular examination?

10      A.  Yes.

11      Q.  How does it work?

12      A.  It looks at the number of files in the

13 population and generates a number of files to review

14 dependant upon the credibility number that the examiner

15 enters.

16      Q.  "Credibility number," what does that mean?

17      A.  Means that the examiners looks to it for a

18 range of error that they might get from the sample

19 itself.

20      Q.  There's not a set standard rate of error

21 that's acceptable?

22      A.  No.

23      Q.  How does the examiner determine what's an

24 acceptable rate of error?

25      A.  I think that the sampler we use is set, that
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 1 they don't adjust it unless they're told to.

 2      Q.  Would -- whose direction would be required to

 3 do that?

 4      A.  Their bureau chief or branch or anybody from

 5 the bureau chief up might tell them to do that.

 6      Q.  So you or Mr. Dixon, focusing on 2007, would

 7 say, "Use this credibility score to input into the

 8 program"?

 9      A.  Essentially, yes.

10      Q.  Okay.  Now if we could just --

11          Chuck, if you could just go back to the main

12 screen.

13          If I'm understanding this correctly, sir -- I

14 hope you don't mind that I'm getting up.

15          So these numbers right here -- the 59, the

16 196, the 88, 50, 198, 93 -- were these the numbers that

17 were generated by the program?

18      A.  I believe that's true.

19      Q.  So basically, population X, here's how many

20 files you're going to need to look at (indicating)?

21      A.  Yes.

22      Q.  But it was your instruction, if I understand

23 correctly, that despite the fact that the program

24 generated what was the appropriate sampling, you

25 directed the examiners to use something less than that?
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 1      A.  I told them to start with an initial pull,

 2 which is smaller.  The "initial pull," by that we mean

 3 that, if you pull 100, and if you were to not find

 4 anything -- let's say, as an example, you found no

 5 violations, that we wouldn't continue on and pull the

 6 next 53.

 7          And there are situations where, if you pull

 8 100 and if all 100 had that problem or if there was a

 9 particular issue, the additional 53 might be considered

10 irrelevant.  You already have shown that this problem

11 exists and is pervasive.  So the attempt is to see if

12 we could draw a conclusion from a smaller sample.

13      Q.  And put differently, the attempt was to limit

14 the amount of work the examiners had to do, given the

15 amount of time they had to do it, correct?

16      A.  Well, I think that this occurred -- the idea

17 is to make the exam as efficient as we could.  And part

18 of that would be to reduce the amount of time that it

19 took if we weren't finding any issues.

20      Q.  That was, in fact, the principal reason for

21 reducing the population was to reduce the amount of

22 time it took to complete the exam, correct?

23      MR. STRUMWASSER:  Excuse me, your Honor.  I

24 confess to having lost track of much of the relevance

25 question.  But with respect specifically to the random
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 1 sampling and sample size and all of that, I believe

 2 your Honor's prior rulings rendered none of this

 3 relevant.

 4      THE COURT:  Yes, because they're not adequate.

 5      MR. VELKEI:  Your Honor.  I'm just trying to --

 6 this is the gentleman that did it.  I'm not going to

 7 spend too much time.

 8      THE COURT:  Move on.  They're not adequate, so --

 9      MR. VELKEI:  Q.  So taking the Court's instruction

10 then, if we go to the fourth bullet point where it

11 says, "Identify CDI statutes that correspond to DMHC

12 codes cited in interim report," that was your

13 instruction, sir?

14      A.  Yes.

15      Q.  What was the underlying basis for doing that?

16      A.  We wanted to see if -- as it says, if the DMHC

17 was finding a particular issue to be non-compliant in

18 their report, we would want to make sure that we were

19 looking out for that same issue.

20      Q.  How about the next one, the decision to

21 utilize an electronic analysis?  That's a fair

22 translation about the last bullet, "Utilize ACL,"

23 correct?

24      A.  Did you say "utilize electronic analysis"?

25      Q.  So what I read from the last bullet is you
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 1 made a decision to utilize an electronic analysis to

 2 analyze some percentage of the claims population for

 3 PacifiCare, correct?

 4      MR. STRUMWASSER:  I don't think that's actually a

 5 fair -- I mean, it has -- "some percentage" makes it an

 6 unfair characterization of the exhibit.

 7      MR. VELKEI:  This is cross-examination,

 8 Mr. Strumwasser.  I just want to get the answers.  I

 9 don't think I have to make them all fair from your

10 perspective.

11      THE COURT:  But if it doesn't make sense, it

12 doesn't help.

13          What does the last bullet mean to you?

14      MR. VELKEI:  Let me try a little bit, your Honor,

15 if it's okay.

16      Q.  Ms. David testified that you instructed the

17 team to utilize an electronic analysis in analyzing the

18 claims -- some part of the claims population for

19 PacifiCare claims during the time period at issue.  Is

20 that true?

21      A.  Is it true that she said that?

22      MR. VELKEI:  Q.  No.  Is it true that that

23 happened?  Is that in fact -- did you instruct

24 Mr. Dixon, Ms. David?

25      A.  I didn't instruct specifically in those terms.
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 1 I would have said to use ACL, or I said, to my

 2 recollection, to use ACL to review the claims

 3 population to see which claims were paid timely, if

 4 interest had been paid, not a segment of the population

 5 or a portion.  When -- we use ACL in many exams.  And

 6 ACL is able to evaluate the whole population.

 7      Q.  So you utilize ACL to conduct an electronic

 8 analysis of claims?  That's what ACL is used for,

 9 correct?

10      A.  That's one use for it, yes.

11      Q.  So you did instruct them to utilize some form

12 of electronic analysis applying the ACL program,

13 correct?

14      A.  Yes.

15      Q.  The instruction was to look at all paid

16 claims, correct?

17      A.  Yes.

18      Q.  Now, I believe it's your testimony, sir, that

19 you used ACL in many exams.  That certainly wasn't true

20 at the time this particular instruction was issued, was

21 it?

22      A.  Was it true?  Yes, it was true.

23      Q.  It was true?

24      A.  Yes.

25      Q.  I'd like to show you what's been previously
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 1 marked into evidence as Exhibit 547.

 2          Okay.  This document, Exhibit 547, was entered

 3 into evidence by your counsel in connection with the

 4 direct of Mr. Dixon.  And my understanding is this

 5 reflected the number of instances where an electronic

 6 analysis was used on or before the PacifiCare market

 7 conduct examination.

 8      MR. STRUMWASSER:  Objection, mischaracterizes the

 9 exhibit.

10      THE COURT:  It says "some previous."  I don't

11 remember what the testimony was about it.

12      MR. VELKEI:  I'm happy to pull it, your Honor.

13      Q.  Does this number sound about right as to the

14 number of times the electronic analysis was utilized?

15      A.  No.

16      Q.  You think it's larger than that?

17      A.  Yes.

18      Q.  What's that based upon, sir?

19      A.  Recollection of exams where we used electronic

20 analysis.

21      Q.  How many times have you utilized -- we're

22 talking about up until the 2007 time frame, correct?

23      A.  Yes.

24      Q.  So tomorrow I'm going to introduce or bring to

25 your attention some testimony from Mr. Washington that
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 1 would contradict that.  But focusing on these

 2 particular issues --

 3      A.  I'm sorry.  Contradict what?

 4      Q.  Your testimony just now.  But we'll deal with

 5 that tomorrow.

 6      A.  Okay.

 7      Q.  Was the reason that you decided to utilize

 8 electronic analysis to speed up the process?

 9      A.  No.

10      Q.  What kind of familiarity had you had at this

11 point with use of the ACL program to conduct an

12 electronic analysis?

13      A.  Our experience is that it is useful for

14 certain categories where the insurer collects the data

15 that fits a particular -- that's related to a

16 particular statute.

17      Q.  Had you ever had any training on ACL, you

18 personally?

19      A.  Have I?  Yes.

20      Q.  Up until -- at the time that you made a

21 decision to utilize ACL?

22      A.  At the time I made it?  I didn't have the

23 training at the time I made the decision.  I had it

24 previous to that time, if that's what you mean.

25      Q.  Sure.  And when had you had training on ACL?
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 1      A.  I don't recall.  But we had a representative

 2 from the company come down.  I think they're Canadian.

 3 And they gave our whole staff a training in ACL.

 4      Q.  It was not standard to utilize the electronic

 5 analysis in market conduct examinations during that

 6 period, was it?

 7      A.  We didn't use it on every exam, no.

 8      Q.  So what are the reasons -- when is it

 9 appropriate to utilize electronic analysis?

10      A.  Well, it's appropriate to use it on every

11 exam.  We just don't use it on every exam because --

12 because I think in field claims they rely on

13 Mr. Washington to run the electronic analysis.  And it

14 would slow down the process if he did that for all the

15 exams.

16      Q.  Is an electronic analysis, particularly on a

17 claims population of over a million claims, is that a

18 time-intensive process?

19      A.  Is it a time-intensive -- I don't think that

20 the number of claims necessarily creates more of a

21 time-intensive to the application of the software.

22      Q.  Put aside the number of claims.  Is electronic

23 analysis, is it a time-intensive process, to your

24 understanding?

25      A.  No.
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 1      Q.  Is there any degree of complexity?

 2      A.  Is there?  Yes.

 3      Q.  Would you degree that electronic analysis is

 4 only as good as the initial data request that was made

 5 of the company at the outset?

 6      MR. STRUMWASSER:  Your Honor, excuse me.  We are

 7 really now just talking about how we got here.  The

 8 electronic analysis has largely dropped out of this

 9 case.  The numbers that were alleged in the final

10 report were not the numbers in the analysis but the

11 numbers from the company.

12          The numbers that are being alleged now are

13 those numbers refined by the evidence here.  I don't

14 see how whether and when to do electronic analysis is

15 relevant.

16      MR. VELKEI:  Your Honor, my only response to that

17 is I didn't understand that electronic analysis has

18 dropped out of the case.  It's in their reports.  We

19 think it's tainted.  It's not accurate.  It's not

20 reliable.  I can understand why Mr. Strumwasser wants

21 to disavow it.

22          This is the gentleman who made the decision to

23 use it.  I've spent five minutes asking him questions

24 about it.  And there were some significant allegations

25 made as a result of that electronic analysis.  And



13152

 1 frankly, there are a lot of pieces of the puzzle and

 2 the process that just weren't done accurately.

 3          So all I'm trying to get to is, we've

 4 established this was not a standard process he used.

 5 What was his thinking of using it?  And to suggest that

 6 that's not relevant when it's the basis of their

 7 initial allegations, I think that's pretty hard to

 8 justify.

 9          I will be done with this before the break

10 today.  I don't have much left to do on it.  But I do

11 think they're entirely appropriate.

12      MR. STRUMWASSER:  Your Honor, I just don't think

13 it's at all accurate to say that it's the basis of our

14 allegation.  We sent over a referral.  We did a

15 preliminary report.  All of the numbers that came out

16 of the ACL analysis as far as I know have dropped out

17 of the case, dropped out of it on December 7th when

18 Ms. Berkel wrote back and said, "No, it's not that

19 number.  It's this number."

20      MR. VELKEI:  That's not true.  In fact the

21 numbers --

22      THE COURT:  All right, all right.

23      MR. VELKEI:  The number is the same, your Honor.

24 The 42,137 did not change with the December 7th letter.

25 And we've yet to have one witness identify how they
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 1 ever came up with that number.

 2          So the concept that this is off the table and

 3 not at issue is very far from true.  I think what

 4 Mr. Strumwasser is addressing is the piece related to

 5 acknowledgements.  And I think we've all established

 6 now that electronic analysis wasn't utilized to

 7 determine the number of violations related to the

 8 acknowledgements.

 9      THE COURT:  All right.  Just finish up Mr. Velkei.

10 Overruled.

11      MR. VELKEI:  Thank you, your Honor.

12      Q.  So did you discuss the decision to utilize ACL

13 here with anybody?

14      THE COURT:  Except counsel?

15      MR. VELKEI:  Q.  Except counsel.

16      A.  Probably with Craig.

17      Q.  Was Mr. Dixon a proponent of utilizing it?

18      A.  I don't recall.

19      Q.  Is there any kind of policy to utilize it on

20 all high profile exams?

21      A.  No.

22      Q.  Focusing on the Blue Cross Life and Health in

23 2006, 7 -- the claim population of 7.5 million, this

24 was the Blue Cross we talked about earlier that was

25 designated as the high profile exam, correct?
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 1      A.  I don't know.  We might have done more than

 2 one Blue Cross exam, but -- so I don't know.

 3      Q.  Are you aware of the results of that

 4 particular examination, the 7.5 million claims?

 5      A.  Am I aware of the results?

 6      Q.  Yes.

 7      A.  If it's the rescission-directed exam that you

 8 mentioned earlier, there was a settlement with the

 9 Department, an enforcement action, yes.  There was an

10 enforcement action.

11      Q.  Right.  But that -- and electronic analysis

12 was never even mentioned in the public report, private

13 report, or actually the OSC surrounding that particular

14 enforcement action, was it?

15      MR. STRUMWASSER:  Assumes facts not in evidence,

16 namely that that is the rescission analysis.

17      THE COURT:  We don't.  Know move on.

18      MR. VELKEI:  Q.  Just out of curiosity,

19 Mr. Laucher, the date for the examination, I believe it

20 was June 23rd, 2006, how did you come up with that

21 date?

22      MR. STRUMWASSER:  I don't think that's the right

23 date.

24      THE COURT:  You mean the scope date?

25      MR. VELKEI:  Yes.
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 1      MR. STRUMWASSER:  Isn't it July?

 2      THE COURT:  No.  It's June 23rd in the scope on

 3 this one.

 4      MR. STRUMWASSER:  Oh, the window period.  I'm

 5 sorry.

 6      MR. VELKEI:  Q.  I'll just note for the record,

 7 sir, that June 23rd corresponds to the first day that

 8 the CTN network had gone down.  Do you have any sense

 9 of who came up with the idea of utilizing that as the

10 date to start the exam?

11      A.  That could have been me.

12      Q.  What was that based on?

13      A.  That if that was the period where we expected

14 that there would be problems, that's where we would

15 want to start looking.

16      Q.  Fair to say that you attributed some

17 significance to that CTN termination?

18      A.  Yes.

19      MR. VELKEI:  No further questions for today, your

20 Honor.  I think we'll pick it up tomorrow morning at

21 9:00.

22      THE COURT:  Sure.

23          (Whereupon, the proceedings recessed

24           at 3:51 o'clock p.m.)

25
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 1 Wednesday, November 3, 2010         9:04 o'clock a.m.

 2                   P R O C E E D I N G S

 3                         ---o0o---

 4      THE COURT:  All right.  This is on the record

 5 before the Insurance Commissioner of the State of

 6 California in the matter of PacifiCare Life and Health

 7 Insurance Company.  This is OAH Case No. 2009061395,

 8 Agency No. UPA 2007-00004.  Today's date is November

 9 3rd, 2010 in Oakland, California.

10          Everybody's here.  Ms. Knous is the respondent

11 today.  And Mr. Laucher is still on the stand.

12          Go ahead.

13      MR. VELKEI:  Thank you, your Honor.

14        DIRECT EXAMINATION BY MR. VELKEI (Resumed)

15      MR. VELKEI:  Q.  Good morning, Mr. Laucher.  How

16 are you today?

17      A.  Good morning.  Fine, thank you.

18      Q.  Just wanted to talk about the draft report

19 that was prepared by your team of examiners with

20 respect to PacifiCare.  Do you recall reviewing that

21 report, the draft, prior to it being sent to the

22 company?

23      A.  Yes.

24      Q.  And were you struck by the allegations that

25 there were a million violations related to 10133.66(c)?
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 1      A.  That's the acknowledgements finding or --

 2      Q.  Yes, sir.

 3      A.  Struck by them?  It's a lot of violations.

 4      Q.  Do you remember that number?  Do you

 5 remember -- do you recollect that number getting your

 6 attention?

 7      A.  No, not that specific number.  A large number,

 8 I recall that.

 9      Q.  Okay.  What efforts did you take, if any, to

10 sort of investigate the underlying bases for the

11 alleged violations that were cited in the report?

12      MR. STRUMWASSER:  Did he, personally?

13      MR. VELKEI:  Yes.

14      THE WITNESS:  I personally didn't undertake any

15 investigation.

16      MR. VELKEI:  Q.  Did you provide any kind of

17 evidence?

18      MR. STRUMWASSER:  You know, I don't understand the

19 relevance of what this witness did for a number in a

20 preliminary report that was replaced in the final

21 report.

22      THE COURT:  All right.  What's the relevancy?

23      MR. VELKEI:  It really goes to sort of what

24 efforts were taken by the Department to understand the

25 actual codes and whether they were in fact violations.
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 1 It goes to the diligence and the process, frankly.  I'm

 2 not going to spend a lot of time on it, but I did want

 3 to close the loop.

 4      MR. STRUMWASSER:  And that is exactly the kind of

 5 question that eight or nine months ago would have been

 6 ruled irrelevant because it's a "how did we get here?"

 7 question.  It is not a question about what were the

 8 violations and what are the penalties.

 9      MR. VELKEI:  Here's the issue, your Honor.  It

10 shouldn't be a surprise that we don't agree that there

11 were violations of a number of these statutes.  We're

12 entitled to understand what the process is and whether

13 they conformed to that process.  And there's

14 substantial evidence to suggest that they didn't.

15      THE COURT:  I think the business practice statute

16 might -- your argument might be okay with that one.

17 But the acknowledgement statute, I don't see how that

18 goes to it.  So if you want to ask him about the

19 business practice statute, I suppose I see some

20 relevancy.  But the acknowledgment statute is just what

21 it is.

22      MR. VELKEI:  All I'm trying to get at, your Honor,

23 is what was his view of what the proper interpretation

24 of the acknowledgement statute is.  I think we're

25 entitled to that.
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 1      THE COURT:  In the sense that, whether or not your

 2 phone-in and those things are --

 3      MR. VELKEI:  Generally.  And one of our points,

 4 your Honor, is that the Department never made clear

 5 what the interpretation of the statute was.  Frankly, I

 6 don't think the Department officials themselves really

 7 spent any time on it or agreed amongst themselves about

 8 what the interpretation is.

 9          So I'm just trying to elicit from Mr. Laucher

10 whether, when he saw a million violations, did he open

11 the statute, go, "Okay.  How are you guys getting to

12 this conclusion?" or whether he just said, you know,

13 "I'm going to sign off on what the examiner told me."

14      THE COURT:  But I think Mr. Strumwasser's issue

15 that it has nothing to do with draft report --

16      MR. VELKEI:  Because the million was reduced down?

17 Is that --

18      THE COURT:  Yes, but basically how he got to that

19 is how he got there.  I don't have a problem with you

20 asking him about his view of those statutes.  I just

21 don't think it's relevant to how he got there.

22      MR. VELKEI:  So maybe what I'll do is just focus

23 on the statute and whether he looked at it.

24      THE COURT:  Okay.  As it goes to the statutes, I

25 understand your issues.  You can ask him that.
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 1      MR. VELKEI:  Appreciate it, your Honor.

 2      THE COURT:  All right.

 3      MR. VELKEI:  Q.  So let me withdraw that question,

 4 Mr. Laucher, and ask you about, when you got the draft

 5 report, did you take a look at 10133.66(c)?

 6      THE COURT:  I'm sorry.  I'm going to cough, and

 7 it's going to be interfering, and there's nothing I can

 8 do about it.  So there's going to be interruption.

 9          Go ahead.

10      MR. VELKEI:  Q.  Mr. Laucher, when you got the

11 draft report, did you take a look at 10133.66(c)?

12      A.  When I read a report, I review the statute

13 that's alleged and look at the number of findings, yes.

14 So I would have read -- each of the statutes is cited

15 in the report.  So as I read the report, I'm reading

16 the statutes.

17      Q.  Got it.  Did you have any conversations with

18 Ms. David, Mr. Dixon, or Ms. Vandepas about the

19 interpretation that was being taken by the examiners?

20      A.  No.

21      Q.  Did you have any conversations with

22 Mr. Cignarale with regard to the draft report?

23      A.  No.

24      Q.  And I believe it was your testimony yesterday

25 that you had to get Mr. Cignarale's approval before
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 1 sending the reports to the company; is that correct?

 2      A.  That's not correct.

 3      Q.  So you didn't get Mr. Cignarale's approval?

 4      A.  It was not my testimony yesterday that I had

 5 to get it.  I agreed that it was in the procedures

 6 manual.  If I followed the procedure, I would have

 7 gotten his sign-off.  I don't know if I did.

 8          But that's what the procedure manual says.  I

 9 agree it says that.  I don't recall if we got his

10 sign-off on the draft report.

11      Q.  Do you recall any discussions with

12 Mr. Cignarale around this time with regard to

13 PacifiCare?

14      A.  I don't.  But I do have to mention here that,

15 at any given time, we have 200 exams underway.  And I

16 understand the focus is this one here.  But I know

17 you're asking, well, what do I recall.

18          We, in 2007 and 2008, had targeted exams of

19 long-term care processes, of workers' comp, wild fire

20 exams, annuities sold to seniors.  So I can't

21 necessarily recollect of these 200 exams at any given

22 time my conversations about these.  The reports speak

23 for themselves.  It's how the process works.

24          And the findings -- the company has their

25 opportunity to deal with the findings through the
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 1 process.  It's done through referrals.  The company

 2 gets a report.  There's plenty of chance to rebut the

 3 findings.  So I'm not quite clear why you're asking me

 4 about this conversation.

 5      THE COURT:  Okay.  It's not your job to figure out

 6 why they're asking the questions.  You need to listen

 7 to the questions and answer the ones that are asked.

 8          I understand what you're saying is that you

 9 don't recall specifically.

10      THE WITNESS:  Okay, I apologize.

11      THE COURT:  And that's fine.  I mean, I probably

12 couldn't either, so....

13      THE WITNESS:  I apologize, but no, the answer is I

14 don't recall those conversations.

15      MR. VELKEI:  Q.  Is your testimony, sir, that this

16 particular exam didn't stand out in any way amongst all

17 the other exams that you were dealing with at the time?

18      A.  That's not my testimony, no.

19      Q.  So this was certainly escalated to a higher

20 level than most of the exams you were dealing with at

21 the time, correct?

22      A.  Yes.

23      Q.  So how many high profile exams were you

24 dealing with during that particular summer of 2007?

25      A.  Could have been half dozen.  Could have been
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 1 ten.  I don't know.

 2      Q.  But your testimony is you don't recollect very

 3 much from the summer of 2007 with regard to the

 4 specifics of this particular exam?

 5      A.  I don't remember the conversations I had with

 6 Mr. Cignarale about it.

 7      Q.  Did you have conversations with any other

 8 upper management with respect to the draft report or

 9 the positions that were being taken?

10      A.  I saw from an e-mail that I gave information

11 to Mr. Girion -- that we discussed yesterday.  I don't

12 recall the conversations I had, no.

13      Q.  Speaking about e-mails, I did sort of hear

14 your point that there were some rules that were set

15 forth in the older manual with regard to deletion of

16 e-mails.  So I actually pulled that document, and I

17 wanted to share it with you.

18          I also don't believe that this is marked as an

19 exhibit.  So unless folks tell me otherwise, I think

20 the exhibit next in order is 5411?

21      THE COURT:  Yes.

22          I'm sure you'll let me know if you think this

23 is all right.

24      MR. STRUMWASSER:  We think it is.

25      THE COURT:  This is a field claims bureau manual.
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 1          (Respondent's Exhibit 5411, CDI00257014

 2           marked for identification)

 3      THE COURT:  I don't see a date on it.

 4      MR. VELKEI:  Q.  I'm going to direct your

 5 attention -- take as much time as you need with the

 6 document, sir.  But I'm going to direct your attention

 7 to CDI's 257068.

 8      A.  068?

 9      Q.  Yes, sir.  Are you ready?  I'd like to direct

10 your attention to "E-Mail Message and Mailbox Size

11 Limits."

12      A.  Yes.

13      Q.  We understand and we've heard before that

14 State employees are encouraged to save space on their

15 e-mail servers, and it's in fact the case that the

16 Department manual suggests ways to deal with that

17 issue, correct?

18      A.  Yes.

19      Q.  And the suggestions that are given are to

20 delete insignificant messages, save attachments to a

21 network or share drive, and archive older e-mail

22 messages.  Those are different ways that the Department

23 says you can sort of save space on the server, correct?

24      A.  Yes.

25      Q.  Did you save any documents to the network or
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 1 share drive?

 2      MR. STRUMWASSER:  With respect to this exam?

 3      MR. VELKEI:  Q.  With respect to this exam.

 4      A.  Not that I recall.

 5      Q.  How about, did you archive any of the older

 6 e-mail messages that you had related to the exam?

 7      A.  Not that I recall.

 8      Q.  So fair to say you didn't have to delete the

 9 e-mails; you could have archived them or put them on a

10 share drive, correct?

11      A.  Yes.

12      Q.  Now, back to your comments, sir, about -- I'm

13 struck by the notion that there were 200 exams going on

14 at the time and sort of hard for you to keep track of

15 all of them, and you mentioned some issues with wild

16 fires.  Was that something that was percolating at the

17 time?

18      A.  Wild fire exams were, I believe, in 2008.

19      Q.  There were also issues related to rescission

20 of consumer insurance policies, correct?

21      A.  Yes.

22      Q.  Do you think that the allegations reflected in

23 this exam were as serious as those related to the wild

24 fires and rescission cases?

25      MR. STRUMWASSER:  Vague.  By "serious" does he
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 1 mean exactly as or at least as?

 2      MR. VELKEI:  I think it's a fair question.

 3      Q.  If you don't understand it, Mr. Laucher --

 4      THE COURT:  Do you understand the question?

 5      THE WITNESS:  Were they the same import as those

 6 exams?

 7      MR. VELKEI:  Q.  Yes.

 8      A.  Well, each exam is taken on its own.  They

 9 have different types of consumer harm.  I'd say this is

10 at least as important as those, yes.

11      Q.  And so if you had to identify in your mind

12 during the summer of 2007 what you considered to be the

13 most important exams, give me three or four.  What

14 would they have been?

15      A.  The most important exams of 2007?

16      Q.  In the summer.  I mean, I just am struck by

17 your comment.  I mean, let me just understand.  The

18 Department has never actually taken a case like this

19 through to trial, correct?

20      MR. STRUMWASSER:  Vague as to "case like this."

21      THE WITNESS:  I think we --

22      MR. STRUMWASSER:  Wait --

23      THE COURT:  A healthcare matter?

24      MR. VELKEI:  Yes, your Honor, taken a healthcare

25 company through to a proceeding that's lasted as long
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 1 as this one has.

 2      MR. STRUMWASSER:  We will stipulate that the --

 3      THE COURT:  At about 100 days, we went beyond the

 4 accountancy case.  It was the longest, before.

 5      THE WITNESS:  So, no.

 6      MR. VELKEI:  Q.  Has the Department ever actually

 7 commenced a trial in any proceeding involving a

 8 healthcare company prior to PacifiCare?

 9      MR. STRUMWASSER:  An administrative hearing in

10 OAH?

11      MR. VELKEI:  Yes, sir.

12      Q.  To your knowledge?

13      A.  I don't know.

14      Q.  Can't think of one other than PacifiCare?

15      A.  No.

16      Q.  Has the Department ever sought over a billion

17 dollars in penalties from any licensed entity in the

18 State of California?

19      A.  I believe so.

20      Q.  What would that case have been?  What do you

21 recall that case being?

22      A.  I recall that case being earthquake claims

23 handling.

24      Q.  Can you be more specific?  Who were the

25 licensed entities?
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 1      A.  I don't recall.  Would have been large

 2 homeowners carriers.

 3      Q.  Were a lot of consumers affected by those

 4 earthquake claims?

 5      A.  Not as many.

 6      Q.  Not as many?

 7      A.  As here.

 8      Q.  Not as many consumers were affected as here?

 9      A.  Right.

10      Q.  How many consumers were affected here?

11      A.  Thousands, potentially, thousands of claims.

12      Q.  Thousands of claims?

13      A.  Yes.

14      Q.  What do you base that on?

15      A.  On the fact that there were thousands of

16 claims that weren't acknowledged timely or that there

17 were delays.

18      Q.  Now, the acknowledgement statute relates to

19 providers, not consumers, correct?

20      A.  I'm not distinguishing between the providers

21 and consumers, let me say that.

22      Q.  I'd like you to try.  So focusing only on

23 consumers --

24      A.  Yes?

25      Q.  -- how many consumers were affected in this
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 1 particular examination?

 2      A.  I don't know the numbers.

 3      Q.  Any idea?

 4      A.  I don't know.

 5      Q.  You think the number of consumers affected in

 6 this examination was more than the number of consumers

 7 affected in the earthquake claims?

 8      MR. STRUMWASSER:  Compound, it's "any idea and."

 9      THE COURT:  Could you separate the two?

10      MR. VELKEI:  Q.  Do you think the number of

11 consumers in this examination was -- the number of

12 affected consumers in this examination was higher than

13 those affected in the earthquake claims?

14      A.  Yeah.  I would think so.

15      Q.  What's that based upon, Mr. Laucher?

16      A.  What's it based upon?  A comparison in my mind

17 of the number of claims we're dealing with here

18 compared to any one given company's number of claims in

19 the earthquakes.

20      Q.  Meaning that we're dealing with a population

21 of over a million claims versus some significant number

22 less than that?

23      A.  Yes.

24      Q.  For the earthquake claims?

25      A.  Yes.
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 1      Q.  Okay.  Of the population of paid claims of

 2 over a million, how many of those claims actually

 3 involved claims made by consumers?

 4      MR. STRUMWASSER:  And by "claims made," Mr. Velkei

 5 is simply saying claims submitted to the insurer by --

 6      THE WITNESS:  Yeah.  I mean, I think that --

 7      THE COURT:  Is that the explanation?

 8      MR. VELKEI:  Yes.

 9      THE WITNESS:  Well, ultimately the consumer is the

10 one that has to pay the provider if the insurer doesn't

11 pay, or that could be the circumstance.

12          I think claims are submitted by providers in

13 most cases here.

14      MR. VELKEI:  Q.  Very, very small fraction of

15 claims are submitted by consumers, correct?

16      A.  Yes.

17      Q.  Any other ways that you think consumers were

18 affected in this particular proceeding?

19      A.  Other ways?  Yes.

20      Q.  How?

21      A.  In this proceeding....

22      MR. STRUMWASSER:  By "this proceeding," he means

23 the allegations that are in this proceeding?

24      MR. VELKEI:  Yes, sir.

25      THE WITNESS:  Yeah, I think when there is an
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 1 insurer that is having issues with its providers, then

 2 the providers are going to be less likely to contract

 3 with that insurer or perhaps not take new customers.

 4          I mean, there are a lot of impacts on whether

 5 that provider will become available or continue to do

 6 business when the insurer -- might not take people that

 7 have that insurance.

 8      Q.  Let's focus on how consumers were directly

 9 affected.  So we talked about there was some small

10 fraction of claims that were submitted by consumers.

11 Any other ways in this proceeding the allegations where

12 consumers were directly impacted?

13      MR. STRUMWASSER:  Definition of "directly"?

14      THE COURT:  As opposed to indirectly through the

15 provider?

16      MR. VELKEI:  Exactly.

17      THE COURT:  All right.

18      THE WITNESS:  If you want to provide me with a

19 list of what the violations were, I could probably

20 find, you know -- in each way that there's a violation,

21 there's an effect.  There's a reason for each statute

22 and regulation as a means to ultimately protect the

23 consumer.

24      MR. VELKEI:  Q.  Mr. Laucher, so, was this the

25 most important case on your desk in the summer of 2007?
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 1      A.  It may have been.  I don't recall.

 2      Q.  Do you recall anything about your particular

 3 engagement and work on this matter in the summer of

 4 2007?

 5      A.  My particular engagement?  We've gone over

 6 pieces where I've attended meetings, where I have come

 7 up with a scope.  I mean, I was obviously engaged.  But

 8 when I have five important exams, I don't rate them

 9 one, two, three, four, five.  We put a team of

10 examiners on this.

11      Q.  Yeah.

12      A.  A large enough team to do this exam

13 expeditiously.

14      Q.  Mm-hmm.

15      A.  So that is how we make sure we're giving

16 something a priority.  We had a supervisor on site most

17 of the time.  So I wasn't involved in looking at claims

18 files on site.  I mean, I don't know -- of my time, I

19 made sure that the management aspect of us being on

20 site, trying to get to a result and making sure we're

21 coordinating with the other agency that has similar

22 processes that they'd be looking at, that we

23 coordinated with them.

24          So I believe I did my job of managing that we

25 were paying the attention to this set of consumer
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 1 complaints and provider complaints that was warranted

 2 given the serious matters that were involved.

 3      Q.  Okay.  I appreciate all of that.  I do.  So

 4 let me just close the loop with a couple questions.

 5 You were coordinating with the sister regulator.  Would

 6 that be the DMHC?

 7      A.  Yes.

 8      Q.  Who were you directly dealing with over there?

 9      A.  I wasn't dealing directly with anyone.

10      Q.  And last question on this subject.  Please

11 name -- you mentioned the top five exams, ones that

12 were most important to you in the summer of 2007.  If

13 you could just identify what those were.  We've got

14 PacifiCare as one.  What were the other four?

15      MR. STRUMWASSER:  Objection, irrelevant.

16      THE COURT:  Overruled.

17          But if he can't name them, that's okay.  Let's

18 move on.

19      MR. VELKEI:  Q.  I'd like to switch gears and go

20 back to the manual and just talk about sort of the --

21      THE COURT:  Which manual?

22      MR. VELKEI:  The first manual we talked about

23 yesterday.  So it would be 5407.

24      Q.  I want to spend some time with you if we can

25 on the CDI values, vision, and mission.  All right,
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 1 sir?  So I'm going to direct your attention to

 2 Pages 1 and 2.

 3          Page 1, Mr. Laucher, is this an accurate

 4 statement of the CDI values, vision, and mission?

 5      A.  I don't know if it's the current one the

 6 Commissioner has adopted.  But generally speaking, this

 7 is what the mission is of the Department, yes, and the

 8 values.

 9      Q.  The mission of the Department is to protect

10 California consumers first and foremost, correct?

11      A.  Yes.

12      Q.  It's also -- it's reflected in the manual here

13 on Page 1 and also on the second page as well, correct,

14 the statement, "The mission of the Market Conduct

15 Division is to protect California Consumers"?

16      A.  Yes.

17      Q.  This is also a well established NAIC guideline

18 provision, correct?

19      A.  I expect so.

20      Q.  So that the principal stated goal of the

21 National Association of Insurance Commissioners is to

22 protect consumers, correct?

23      A.  Yes.

24      Q.  No mention of providers?

25      A.  No.
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 1      Q.  No mention of providers here either, correct?

 2      A.  No, they don't distinguish providers.

 3      Q.  And you make the -- not you, but the manual

 4 says, under "Mission," "Maintain an open, equitable

 5 regulatory process."  Do you see that?

 6      A.  Yes.

 7      Q.  Do you agree with that statement?

 8      A.  Yes.

 9      Q.  Now, when you say "an open regulatory

10 process," it means a transparent process, correct?

11      A.  As transparent as possible, yes.

12      Q.  And it serves the interest of the State of

13 California for the investigative process to be open and

14 transparent, would you agree?

15      A.  The investigatory process, by its nature,

16 isn't necessarily going to be completely open.  But as

17 open as possible one would like to do business as a

18 regulator, yes.

19      Q.  Certainly wouldn't be appropriate to hide

20 documents related to the investigation, correct?

21      MR. STRUMWASSER:  Objection, it's argumentative.

22      MR. VELKEI:  Trying to establish a point.  And

23 we'll come back to this, your Honor.

24      THE COURT:  All right.  I'll allow it.

25      THE WITNESS:  Is it appropriate to hide a
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 1 document?

 2      MR. VELKEI:  Related to an investigation.

 3      MR. STRUMWASSER:  Ambiguous.  Hide from whom?

 4      THE COURT:  All right, fair enough.

 5      MR. VELKEI:  From the respondent here, PacifiCare.

 6      Q.  So in this investigation, would it be

 7 appropriate if some of the regulators were actually

 8 hiding documents from PacifiCare related to this

 9 investigation in your opinion --

10      MR. STRUMWASSER:  During the investigation?

11      MR. VELKEI:  Q.  -- focusing on the goals that are

12 stated --

13      THE COURT:  During the investigation?

14      MR. VELKEI:  At any point, either during or after.

15      THE WITNESS:  I really don't understand your

16 question.

17      MR. VELKEI:  Q.  What don't you understand about

18 it, Mr. Laucher?

19      THE COURT:  All right.  Wait.

20          Don't do that.

21      MR. VELKEI:  All right.

22      THE COURT:  Repeat the question.

23      MR. VELKEI:  Q.  Are you aware -- let me just

24 phrase it differently.

25          Are you aware of any instances where any of
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 1 the regulators at the Department have hidden or

 2 concealed documents related to this investigation from

 3 PacifiCare?

 4      MR. STRUMWASSER:  Unlimited as to time?

 5      MR. VELKEI:  At any point in time.

 6      THE COURT:  During this?

 7      MR. STRUMWASSER:  I'm not sure that's his

 8 condition.

 9      MR. VELKEI:  During or after, your Honor, at any

10 point, including this proceeding.

11      THE WITNESS:  By "hidden," you seem to be saying

12 there's some -- like a plot or something.  There are

13 documents that aren't shared.  And I'm not saying that

14 we would share every document with the company.

15          But if you mean something that would be -- I

16 can't think of anything we would have hidden from the

17 company that was anything -- I've got to say, no,

18 there's nothing hidden because we only rely on the

19 information that's derived from the company's own

20 files, their own data, and their own responses.

21          There wasn't anything that we fabricated and

22 that the company, in this situation, didn't get a

23 chance to see what we were asking, what -- we didn't

24 tap into their data on our own.

25      MR. VELKEI:  Q.  Okay.  So you're not aware of any



13183

 1 efforts to hide documents related to this

 2 investigation?

 3      A.  No.

 4      Q.  Do you think it's important, focusing on the

 5 equitable nature, the reference to "equitable," that

 6 the process be fair to the insurer as well as the

 7 complainants?

 8      A.  The process be fair to the insurer?

 9      Q.  Yes.

10      A.  Yes, as fair as possible, given whatever the

11 circumstances are.

12      Q.  Understood.  And when we talk about an open

13 process, is it also fair to say that that would mean

14 that the Department is open about how it interprets

15 regulations and statutes that are applicable to a

16 particular licensed entity?

17      A.  Yes.

18      Q.  Important for the Department to be impartial,

19 correct?

20      A.  Yes.

21      Q.  Meaning not necessarily take sides with either

22 potential party, correct?

23      MR. STRUMWASSER:  Objection, I don't know what a

24 party is in the context of an investigation.

25      THE COURT:  You mean the respondent and the
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 1 consumer?

 2      MR. VELKEI:  Well, right.

 3      Q.  I mean, if there are complaints, there's a

 4 process you undertake to investigate.  But the idea is

 5 to remain impartial through that process, correct?

 6      THE COURT:  I'll allow it.

 7      THE WITNESS:  Yeah, to apply fair interpretation

 8 of the law, yes.

 9      MR. VELKEI:  Q.  For there to be confidence in the

10 process, it's also important for the Department to be

11 perceived as impartial, would you agree?

12      MR. STRUMWASSER:  What's the relevance of this?

13      THE COURT:  What's the relevancy?

14      MR. VELKEI:  I'm really just trying to get a sense

15 of -- and one of the things that we're going to get to

16 in a few minutes, your Honor, is some documents that

17 would suggest there were things done by the Department

18 that were inconsistent with the goals and processes

19 that are set forth here that impacted this

20 investigation.

21      MR. STRUMWASSER:  Why don't we hold off on these

22 questions then until he's laid a foundation through

23 those documents.

24      MR. VELKEI:  I think -- this is a question about,

25 I'm just trying to understand the Department's view of
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 1 how investigations should be conducted.

 2          (Record read)

 3      THE COURT:  I'll allow it.

 4      THE WITNESS:  For who to have confidence in the

 5 process?

 6      MR. VELKEI:  Q.  Everybody, the public, the State.

 7      THE COURT:  The public.

 8      THE WITNESS:  For there to be confidence in the

 9 process?

10          I don't think that's necessarily so, that the

11 perception is necessarily that all parties have to have

12 the perception that it's fair for the process to work

13 or for others to have confidence in it, knowing a

14 licensee might feel that they're being put upon because

15 nobody likes to be the target of an exam.

16      MR. VELKEI:  Q.  Understood.

17      A.  But that doesn't mean it isn't actually a fair

18 process.

19      Q.  Would it be fair to say that the Department

20 wants to strive to avoid the appearance of impropriety?

21      A.  Yes.

22      Q.  Just to close the loop on this particular

23 subject, do you think it's appropriate, Mr. Laucher,

24 that the Department change the rules for certain

25 special interest groups?
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 1      MR. STRUMWASSER:  Objection, assumes facts not in

 2 evidence and argumentative.

 3      MR. VELKEI:  I'm just trying to lay a foundation

 4 for his view, the Department's view, of how this

 5 investigation should be conducted.

 6      THE COURT:  I think you need to move on.  Sustain

 7 the objection.  Move on.

 8      MR. VELKEI:  Okay.

 9      Q.  Consistency, Mr. Laucher, just focusing on the

10 consistency, do you think it's important for the

11 Department to be consistent in its treatment of

12 licensed entities?

13      A.  Yes.

14      Q.  And accessible, focusing on the reference to

15 making sure the Department is accessible, it's not

16 accessible just to providers, correct?

17      A.  Correct.

18      Q.  Objective is to be accessible to all affected

19 parties, including insurers?

20      A.  Yes.

21      Q.  Now, the manual talks about the EIC should

22 encourage open communication between the company and

23 the examination team.  I'd like to direct your

24 attention to Page 11 of the document.

25          "The EIC should encourage open communications
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 1 between the company personnel and the examination team.

 2 The EIC should explain to the company personnel that

 3 the timely completion of examination depends on

 4 communication and cooperation," do you agree with that

 5 statement?

 6      A.  Yes, where possible, we would communicate

 7 openly.

 8      Q.  Give me one second, sir.

 9          Okay.  And then just moving on, there's

10 reference to the need to foster a vibrant, stable

11 marketplace, turning back to Page 1 if we could.

12          Just a couple questions in this area, sir.  Do

13 you agree that healthy competition supports a vibrant,

14 stable workplace?

15      A.  Yes.

16      Q.  Do you think healthy competition is a good

17 thing for consumers?

18      MR. STRUMWASSER:  Objection, irrelevant.

19      THE COURT:  Sustained.

20      MR. VELKEI:  Q.  Let's focus on the CMA if we

21 could for a second.

22      THE COURT:  You said "workplace."  It says

23 "marketplace."

24      MR. VELKEI:  Marketplace.

25      THE COURT:  Let's move on.
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 1      MR. VELKEI:  Q.  I'd like to talk about the nature

 2 of the exam, and I want to show you, if I could,

 3 Mr. Laucher, just a brief clip of testimony from

 4 Ms. David.  So if we could put that up on the screen.

 5          Okay.  So I just asked Ms. David these two

 6 questions:

 7                    "Prior to this particular

 8               examination, had there ever been a

 9               targeted exam that was focused on

10               provider issues?"

11                    "Not that I'm aware of."

12                    "You would agree that this

13               particular examination was in fact

14               focused on provider issues?"

15                    "Yes."

16          Do you agree with Ms. David's testimony there?

17      A.  Yes.

18      Q.  Do you have an understanding of who the CMA

19 is?

20      A.  Generally.

21      Q.  Could you share that with us?

22      A.  It is an association of California doctors,

23 professional organization.  I don't know what they do.

24      Q.  It's an advocacy group, correct?

25      A.  Yes.
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 1      Q.  And it's an advocacy group that represents the

 2 interests of doctors, correct?

 3      A.  That would be my thought.

 4      Q.  And consumers are not represented in that

 5 particular group, California Medical Association, are

 6 they?

 7      MR. STRUMWASSER:  Excuse me, the witness has

 8 testified that his definition of "consumer" includes

 9 providers.  So we need a clarification of what

10 Mr. Velkei intends by "consumer" in this case.

11      MR. VELKEI:  You know, your Honor, yesterday, I

12 made the point of, "Could you tell me what a consumer

13 is?"  He said it was a patient.  "Can you tell me what

14 a provider is?"  "It's a doctor."

15          So the witness has made that distinction.

16      THE COURT:  All right.

17      MR. VELKEI:  Q.  My question is simple, sir.

18 Consumers don't have representation in the CMA?

19      THE COURT:  Patients?

20      MR. VELKEI:  Q.  Patients.

21      A.  They don't have representation in the CMA?

22      Q.  Yes.

23      A.  I don't know who they allow to join.

24      Q.  You don't know one way or the other?

25      A.  No, I don't know.
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 1      Q.  Would you agree with me, sir, that the

 2 interests of consumers and doctors are not always

 3 aligned?

 4      A.  I guess that's possible.

 5      Q.  And just to close the loop before we get into

 6 some more documents, I think it's undisputed, but I'm

 7 going to ask you.  The Department of Insurance is not

 8 here to serve the interests of the CMA, correct?

 9      MR. STRUMWASSER:  Irrelevant.

10      THE COURT:  Sustained.

11      MR. VELKEI:  Q.  Isn't it in fact the case,

12 Mr. Laucher, that the Department of Insurance took

13 steps that demonstrated that they didn't have the

14 requisite impartiality with regard to this particular

15 investigation, focusing in particular on the CMA?

16      A.  No.

17      MR. VELKEI:  I'd like to introduce as exhibit next

18 in evidence a document that we received from the CMA.

19 It's a communication from -- between Ms. Rosen and

20 Ms. Wetzel dated February 28th, 2007.

21      THE COURT:  Is it a new document?

22      MR. VELKEI:  Yes, your Honor.

23      THE COURT:  5412 is an e-mail with a top date

24 February 28th, 2007.

25          (Respondent's Exhibit 5412, CMA00054
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 1           marked for identification)

 2      MR. VELKEI:  And, your Honor, I would just like to

 3 remind the Court, several months ago, the

 4 representation was made to us by the Department that

 5 all communications with the CMA have been turned over.

 6 In fact, it was only until we served a subpoena on the

 7 CMA that the following series of correspondence were

 8 uncovered.

 9      Q.  So I'd like to direct your attention in

10 particular to the top of that e-mail, where it says,

11 from Ms. Rosen, "Aileen, I think we've finally gotten

12 to the point where Tony agrees that these don't need to

13 come in as individual complaints using the SB 367

14 format.  I'm sending down a copy of what you provided

15 me today with a cover memo."

16          Do you know what Ms. Rosen is talking about

17 there?

18      A.  No.

19      Q.  Have you ever seen this particular e-mail,

20 sir?

21      A.  Not that I recall.

22      Q.  It would appear that Ms. Rosen is referencing

23 a waiver of the rule that required CMA members to

24 actually exhaust their administrative appeals before

25 pursuing a complaint.  Would you agree?
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 1      MR. STRUMWASSER:  Well, I don't know whether his

 2 agreement or disagreement is relevant here.  He's not a

 3 part of this document.

 4      THE COURT:  Well, I'll allow it.

 5      THE WITNESS:  I don't know what she's referencing

 6 here, "these don't need to come in as individual

 7 complaints."

 8          I don't know what the purpose is of this

 9 document.

10      MR. VELKEI:  Q.  Fair to say I'm going to have to

11 ask Ms. Rosen or Mr. Cignarale about that?

12      MR. STRUMWASSER:  Objection, irrelevant, no

13 foundation.

14      THE COURT:  Sustained.

15      MR. VELKEI:  Q.  Isn't it in fact the case,

16 Mr. Laucher, that the Department waived the rule so

17 that the -- more complaints could be filed against

18 PacifiCare in connection with this investigation?

19      A.  Not that I'm aware of.

20      MR. VELKEI:  Okay.  Next e-mail in order, e-mail

21 from Aileen Wetzel dated April 26th to Ms. Rosen.  It's

22 actually a chain of e-mails.  Move this in as 5412 or

23 identify it as 5412, your Honor?

24      THE COURT:  5413.

25      MR. VELKEI:  Sorry.
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 1      THE COURT:  5413, an e-mail with a top date of

 2 April 26th, 2007.

 3          (Respondent's Exhibit 5413, CMA00037

 4           marked for identification)

 5      MR. VELKEI:  Q.  I'd actually like to direct your

 6 attention to the e-mail from Ms. Rosen, the original

 7 e-mail dated April 26th, 2007 to Ms. Wetzel.  Just out

 8 of curiosity, do you know who Ms. Wetzel is?

 9      A.  No.

10      Q.  You've never dealt with her?

11      A.  Not that I recall.

12      Q.  I'd like to focus you on the statement made at

13 the very end by Ms. Rosen.  Says, "Take care now, and

14 feel free to continue to have your members use the

15 RFA/complaint process operated by CDI and PLIHC's as

16 well.  The more numbers racked up, the better."

17          Do you have any idea what Ms. Rosen meant when

18 she said, "The more numbers racked up the better"?

19      A.  No.

20      Q.  Would it be a fair inference that she was

21 encouraging the CMA to increase the number of

22 complaints that were being filed?

23      MR. STRUMWASSER:  No foundation.

24      THE COURT:  If you know.

25      THE WITNESS:  I don't know.
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 1      MR. VELKEI:  Q.  It was certainly the reason that

 2 you ultimately decided to proceed with this targeted

 3 market conduct exam was because of the number of

 4 complaints that were received by the Department,

 5 correct?

 6      A.  This is in April, when we'd already initiated

 7 the process, according to your other e-mail.

 8      Q.  I don't think we had, sir.  There was an April

 9 9th e-mail.  Then the decision was made on May 17th.  I

10 think the company was given notice of a targeted exam.

11 So I don't think we actually established what the date

12 was.

13      MR. STRUMWASSER:  I think that was --

14      THE COURT:  All right.  Stop.

15      MR. VELKEI:  My question is a little different,

16 sir.  And I don't want to focus on that.

17      THE COURT:  Stop.  There is no opportunity to have

18 a discussion.

19      MR. VELKEI:  Forgive me, your Honor.

20      THE COURT:  You need to ask a question.  If

21 there's an objection, I need to rule on it.

22          And you need to listen to the question and

23 answer the question.

24      MR. VELKEI:  Q.  Mr. Laucher, just to reiterate my

25 question, the reason that you decided to proceed with a
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 1 targeted exam was the number of complaints that were

 2 filed against PacifiCare, correct?

 3      MR. STRUMWASSER:  That's the question that was

 4 asked and answered.

 5      THE COURT:  Overruled.

 6      THE WITNESS:  I think that was a main cause for

 7 the exam.

 8      MR. VELKEI:  Q.  Yes?  So it's a "yes"?

 9      A.  Yes.

10      Q.  Have you ever seen this e-mail before?

11      A.  I don't recall having seen it, no.

12      Q.  This was actually more than a month before CMA

13 even filed the formal complaint with the Department;

14 isn't that correct, sir?

15      A.  I don't recall the date.  But it's possible.

16      MR. VELKEI:  I'd like to show you that document to

17 refresh your recollection.

18          And if it's okay with everybody here, I'm just

19 going to show the document to the witness.  It's just

20 the complaint letter.

21      THE COURT:  Sure.

22      MR. VELKEI:  You know, I'm going withdraw that

23 question.  Forgive me.

24      Q.  Now, we also talked yesterday about who had

25 the ultimate decision over the scope and direction of
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 1 the exam.

 2      A.  Yes.

 3      Q.  And we talked about your testimony -- you

 4 testified that you were the one that ultimately made

 5 the decision, correct?

 6      A.  Yes.

 7      Q.  And we also mentioned that actually

 8 Commissioner Poizner got involved, at least with

 9 respect to UnitedHealthcare and whether it should be

10 the subject of the targeted exam, correct?

11      MR. STRUMWASSER:  Objection, misstates the

12 testimony.

13      THE COURT:  Well, it's not exactly, but I

14 understand.  Just move on.

15      MR. VELKEI:  Q.  Is it in fact the case that the

16 CMA also influenced the scope and direction of that

17 exam, Mr. Laucher?

18      A.  Influenced the scope?  Well, I think the scope

19 was based on complaints raised to our attention.

20      MR. VELKEI:  I'd like to introduce as Exhibit 5414

21 an e-mail from Ms. Rosen dated June 18th, 2007 to a

22 Ms. Catherine Hansen, who I believe is the general

23 counsel of the CMA, again, produced by the CMA and not

24 by the CDI.

25      THE COURT:  All right.  5414 is an e-mail with a
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 1 top date of June 18th, 2007.

 2          (Respondent's Exhibit 5414, CMA00014

 3           marked for identification)

 4      MR. VELKEI:  Q.  I'd like to focus you on -- the

 5 first part of the e-mail is from Ms. Rosen.  And in

 6 particular, the second paragraph, sir, and the

 7 statement by Ms. Rosen that, "...partly as a result of

 8 your teachings and influence, I have gotten the CDI to

 9 expand their scope to cover other parts of the

10 Insurance Code and other conduct heretofore not

11 previously examined."  Do you see that, sir?

12      A.  Yes.

13      Q.  Were you aware of this communication?

14      A.  No.

15      Q.  Do you know what conduct heretofore not

16 previously examined Ms. Rosen is talking about?

17      A.  Not specifically.

18      Q.  Were you aware that part of this scope may

19 have in fact been determined by communications between

20 Ms. Rosen and a senior executive of the CMA?

21      MR. STRUMWASSER:  Assumes facts not in evidence.

22 It's the "Are you aware."

23      THE COURT:  If he knows.

24      THE WITNESS:  No.

25      MR. VELKEI:  Q.  Do you agree, Mr. Laucher that
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 1 the scope of the exam looked at conduct heretofore not

 2 previously examined by the Department?

 3      A.  Yes.  We looked at the piece that you had me

 4 comment on about Towanda David's statement.

 5      Q.  Mm-hmm.  So you agree with that?

 6      A.  Yeah.

 7      Q.  And did you know that the CMA actually

 8 provided a wish list of things they wanted the

 9 Department to do against PacifiCare in connection with

10 this examination?

11      MR. STRUMWASSER:  Objection.  I think the word

12 "against" makes this an argumentative question.

13      THE COURT:  Overruled.

14      MR. VELKEI:  Could you read the question, please.

15          (Record read)

16      THE COURT:  Did you?

17      THE WITNESS:  No.

18      MR. VELKEI:  Q.  Did you ever know that a wish

19 list existed?

20      A.  A wish list?

21      Q.  From the CMA?

22      A.  I don't recall a wish list.

23      Q.  Were you aware that the CMA made it very clear

24 to Ms. Rosen that they wanted the Department to proceed

25 with an enforcement action and seek penalties against
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 1 PacifiCare?

 2      A.  No.

 3      MR. VELKEI:  I'd like to introduce as 5416 an

 4 e-mail from Ms. Wetzel, an e-mail chain.

 5      THE COURT:  I think we're at 5415.

 6      MR. VELKEI:  5415, e-mail between Ms. Wetzel and

 7 Ms. Rosen, the last date of which is October 19th,

 8 2007.

 9      THE COURT:  5415 is an e-mail with the top date of

10 October 19th, 2007.

11          (Respondent's Exhibit 5415, CMA00003

12           marked for identification)

13      MR. VELKEI:  Take a moment to look it over and let

14 me know when you're done.

15      THE WITNESS:  Okay.

16      MR. VELKEI:  Q.  Have you had an opportunity look

17 at 5415?

18      A.  Yes.

19      Q.  Have you ever seen it before?

20      A.  Not to my recollection.

21      Q.  I'd like you to focus on the top e-mail.  Do

22 you see the "wish list" there, reference to the "wish

23 list"?

24      A.  Yes.

25      Q.  Have you ever had a special interest group
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 1 like the CMA provide you with a list of things that

 2 they wanted the Department to do in connection with an

 3 enforcement action?

 4      A.  Not that I recall.  It's possible.

 5      Q.  Were you aware that Ms. Rosen was having these

 6 communications with the CMA throughout this examination

 7 process?

 8      MR. STRUMWASSER:  Objection, that does call for

 9 attorney-client communication.

10      THE COURT:  You know what?  I don't think that

11 this relates to an attorney-client privileged matter.

12          Now, if she's giving advice to him about

13 something, that's one thing.  But I'm not sure that --

14 other than he knew about it, I'm not sure that's an

15 attorney-client privilege.

16          You know, I'm really unhappy.  Must be because

17 I don't feel good.

18          Could repeat the question, please.

19          (Record read)

20      THE COURT:  I'm going to allow him to answer if he

21 was aware or not, probably not another question beyond

22 that.

23      THE WITNESS:  I'm trying to recall.  I recall we'd

24 gotten input from UC hospitals.  I think we met with

25 them.  And I think I had heard that we had had a
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 1 complaint from the CMA that might have been through

 2 Andrea.

 3      MR. VELKEI:  Understood.

 4      Q.  Were you aware, though, of the series of these

 5 communications over this period of time?

 6      THE COURT:  You don't have to tell us how you were

 7 aware of them, just whether you were aware of them or

 8 not.

 9      THE WITNESS:  No.

10      MR. VELKEI:  Q.  I'd like to direct your

11 attention, if I could, go down to the next in the

12 e-mail chain.  This is an e-mail from Ms. Rosen.  And I

13 want to focus on the second -- actually, the first

14 paragraph.  And I'd like to focus in particular on the

15 statement that, "More money in the California state

16 treasury doesn't really help your doctors, does it?"

17          Do you have any idea what Ms. Rosen is

18 referencing there?

19      MR. STRUMWASSER:  I think in fairness, the full

20 sentence should be highlighted.

21      THE COURT:  Sure.

22      MR. VELKEI:  I don't need to highlight.  I can

23 highlight what I want.  But I'm happy to read it into

24 the record.

25          The statement says, "Of course we'll move to
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 1 assess penalties as our evidence justifies.  But more

 2 money in the California state treasury doesn't really

 3 help your doctors, does it?"

 4          So were you aware that Ms. Rosen had made this

 5 statement?

 6      A.  No.

 7      Q.  And the gist that I get from it is her point

 8 is, "We shouldn't focus on money in the state treasury

 9 but ways to help you, the doctors, have tangible help

10 in some fashion from this investigation."

11      MR. STRUMWASSER:  Objection, no foundation.  This

12 isn't his document.

13      THE COURT:  Sustained.

14      MR. VELKEI:  Okay.

15      Q.  Just out of curiosity, Mr. Laucher, what's

16 your opinion on where the loyalty runs here with regard

17 to Ms. Rosen?

18      MR. STRUMWASSER:  I think the "just out of

19 curiosity" is a hint.  Irrelevant.

20      THE COURT:  Sustained.

21      MR. VELKEI:  Q.  And finally, Mr. Laucher, I'm

22 going to turn to the second page, which is the laundry

23 list.  This was the original wish list before it was

24 revised.  We have yet to get a copy of the revised wish

25 list from the CMA.
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 1          And your Honor, we actually have been in

 2 discussions with the CMA.  They did provide some

 3 documentation.  Some of these are the ones in

 4 particular.  We'll be filing a motion to get more

 5 documents.  It's been amicable.  We've agreed with the

 6 CMA that they can have ten days to respond.  So at some

 7 point, maybe at the break, we'll set a hearing, and

 8 I'll communicate to them.  But we should get that

 9 motion on file by the end of this week.

10      THE COURT:  What's their reason for not producing

11 it?

12      MR. VELKEI:  Unclear to me.

13      MR. STRUMWASSER:  It's a subpoena.  They've

14 produced some things, and they have claims about -- I

15 think it's relevance or privilege or something.

16      THE COURT:  I don't think they get to claim

17 relevance, but what's the privilege?

18      MR. VELKEI:  In particular, what they're refusing

19 to do, your Honor, is to give us all the communications

20 with the Department.  They're making some distinction

21 between communications involving PacifiCare but not

22 United during this time frame when it's clear from the

23 correspondence that they didn't make that distinction

24 in the documents.

25          So anyway, just to give you the heads up.  And



13204

 1 if we can set a hearing at the break, and I'll

 2 communicate that to the CMA.

 3      THE COURT:  It's a motion to enforce the subpoena?

 4      MR. VELKEI:  Yes.

 5      THE COURT:  All right.  So before we get into

 6 that, does the Department not have these documents?

 7      MR. STRUMWASSER:  I don't -- I'm not sure of that.

 8 But I know we never got them from the respondent.

 9          We may or may not have gotten some documents

10 from CMA; I don't know -- because I was aware of the

11 subpoena.

12      THE COURT:  But my question, Mr. Strumwasser, do

13 you not have copies of these things from the

14 Department?

15      MR. STRUMWASSER:  I've never seen these.  I

16 personally have never seen them.  I don't know whether

17 they were searched for.  I don't know whether they were

18 found.  I don't know whether they were logged.  That's

19 a process that other folks do and I am a beneficiary.

20      THE COURT:  Can you check into that?

21      MR. STRUMWASSER:  Sure.

22      MR. VELKEI:  Your Honor, if I could, just to

23 remind the Court, Mr. Gee actually -- and we've gotten

24 his transcript -- was unequivocal, "we've gone, we've

25 gone again, we've searched."
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 1      THE COURT:  I know.

 2          But now that you have something specific to

 3 look for --

 4      MR. GEE:  Exactly.

 5      THE COURT:  Can you do that again?

 6      MR. GEE:  Sure.

 7      MR. VELKEI:  I mean, our view, your Honor --

 8 obviously it's going to disagree with the Department --

 9 is it was either withheld or destroyed.  Either way, I

10 have the correspondence with Mr. Gee, and I can quote

11 him.  And I'm happy to.

12      THE COURT:  I'm not asking in order to cause, you

13 know, some kind of consternation.  I'm asking because,

14 if we had them, we could short-circuit this and we

15 could just do it.  So if you see them.

16      MR. GEE:  We'll look for them your Honor.

17      THE COURT:  All right.

18      MR. VELKEI:  Q.  And finally just to -- have you

19 seen this laundry list of things the CMA wanted from

20 both PacifiCare and United?

21      A.  No.

22      Q.  Finally, you would agree with me that the CMA

23 makes the request in the second to last paragraph that

24 the Department move forward with an enforcement action

25 and assess fees and penalties?
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 1      A.  Yes.

 2      Q.  Just one more subject, and it may be an

 3 appropriate time to take a break.

 4          In context of market conduct examinations,

 5 does the Department have any jurisdiction over the

 6 terms of provider contracts?

 7      A.  There might be some authority on what might

 8 perhaps -- I don't know.  But generally speaking, I'd

 9 say not.

10      Q.  So just to be clear, the Department doesn't --

11 we're not -- a licensed entity is not required to

12 submit its provider contracts for approval to the

13 Department of Insurance, correct?

14      A.  Not that I'm aware of.

15      Q.  The Department doesn't have any basis to argue

16 with the particular terms of a contract being unfair or

17 not, correct?

18      A.  Not that I'm aware.

19      Q.  Were you aware that Ms. Rosen had a series of

20 conversations both with the CMA and with the company

21 alleging that our contract terms with providers were

22 unfair?

23      A.  No.

24      Q.  And are you aware of any basis for Ms. Rosen

25 to be making those kinds of demands or requests or
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 1 statements to a licensed entity in the State of

 2 California?

 3      A.  She's in our legal branch.  I don't know all

 4 of their authority.  I don't know.

 5      Q.  Are you aware of any authority that would give

 6 her the right to challenge the terms of our contracts

 7 with providers?

 8      MR. STRUMWASSER:  Objection, the question isn't

 9 whether they were challenged.  The question is whether

10 they asked for information about it.

11      MR. VELKEI:  No.

12      Q.  The question is, are you aware of any right to

13 challenge the terms of our contracts?

14      THE COURT:  All right.  If you know.

15      THE WITNESS:  I don't know.

16      MR. VELKEI:  This would be a perfect time to take

17 a break, your Honor.

18      THE WITNESS:  Can I add just one thing?

19      THE COURT:  Why don't you just not.  There's

20 nothing pending.  Why don't you talk to your counsel,

21 see what it is.

22      THE WITNESS:  Okay.

23          (Recess taken)

24      THE COURT:  Go back on the record.

25      MR. STRUMWASSER:  Your Honor, Mr. Laucher has a
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 1 correction he would like to make to a prior question.

 2      THE COURT:  Sure.

 3      MR. VELKEI:  Could I --

 4      THE COURT:  Yes?

 5      MR. VELKEI:  I've been really accommodating.

 6 Mr. Laucher will have an opportunity, I assume, with

 7 Mr. Strumwasser to do some form of redirect.  Can we

 8 just save it until then?

 9      MR. STRUMWASSER:  As long as it's understood that

10 we're not going to do that now because I don't want him

11 to go into that question again and, you know, "You

12 didn't attempt to correct it," and all that.

13          So I think the easiest thing to do would be,

14 if he's figured out that he made a misstatement based

15 on a misunderstanding --

16      THE COURT:  I'm going to let Mr. Velkei go ahead,

17 if he wants to.

18      MR. VELKEI:  I appreciate it, your Honor.

19      THE COURT:  Make sure you make a note that that

20 gets -- I don't want to attribute anything to

21 misstatements.

22      MR. STRUMWASSER:  Thank you, your Honor.

23      MR. VELKEI:  Thank you, your Honor.

24      Q.  Mr. Laucher, if we could turn to the field

25 claims bureau procedures manual, the one we looked at
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 1 this morning, which was the previous manual.

 2      A.  The previous manual?

 3      Q.  Yes, sir.  And I want to focus on --

 4      A.  5411?

 5      Q.  Yes.  I want to focus on just a couple

 6 questions more on this open lines of communication.

 7 And I actually wanted to point you to Page No. 020 of

 8 that document, and in particular the piece that says:

 9 "Designated exam coordinators shall be informed that at

10 the company's request" -- and there's a series of one,

11 two, three, four things.

12      A.  Yes.

13      Q.  Just so I understand, in 2007, examiners, your

14 examiners, were expected to provide periodic status

15 reports, open memoranda, and a list of pending items to

16 the company if requested, correct?

17      A.  Yeah, that's -- it doesn't happen on every

18 exam, but that's a guideline, yes.

19      Q.  That's a procedure in the manual --

20      A.  It is.

21      Q.  -- examiners are expect to follow?

22      A.  There are circumstances where that wouldn't

23 happen, but generally, that is a procedure they're

24 expected to follow.

25      Q.  Did you instruct the examiners in this
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 1 particular case to not follow this particular

 2 procedure?

 3      A.  I don't recall.

 4      Q.  You don't recall having done that?

 5      A.  No.

 6      Q.  Were you aware of whether -- were you aware

 7 that Mr. Dixon did that?

 8      MR. STRUMWASSER:  I'm sorry.  Gave instructions?

 9      THE COURT:  Were you aware if Mr. Dixon did that?

10      MR. VELKEI:  Yes, yes.

11      THE WITNESS:  No.

12      MR. VELKEI:  Q.  Now, I think your testimony --

13 but I don't want to put words in your mouth -- was that

14 you were the only person that has the ability to allow

15 folks to vary from these rules; is that correct?

16      A.  No.

17      Q.  Who gets to make a decision whether a

18 particular examiner has to comply with the rules set

19 forth in the manual?  Who other than yourself?

20      A.  It could be a supervisor.  There are

21 components here that even the examiners could decide

22 doesn't fit the circumstances or -- you know, some

23 exams take a week and there'd be no status reports

24 given.  It all is kind of organic, I guess.

25      Q.  What about an exam that takes over three
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 1 months?  Seems appropriate to have periodic status

 2 reports in that situation, correct?

 3      A.  Well, three months is actually maybe not,

 4 also.  We do share every referral with the company.  So

 5 a status report is something of a courtesy but also

 6 somewhat redundant since the company has everything we

 7 find.

 8      Q.  So are the procedures just in place if folks

 9 want to follow them but they don't have to?

10      A.  No.  These are the general guidelines for

11 conducting an exam, but there are many exceptions that

12 happen.

13      Q.  Are the exceptions set forth in writing

14 anywhere?

15      A.  No.

16      Q.  So who knows what the exceptions are?

17      A.  The examiners and their management would have

18 to use their judgment.

19      Q.  So it's really -- it's left up to even a

20 particular examiner to make that decision about whether

21 to follow a procedure?

22      A.  Well, certain procedures.  I mean, an examiner

23 can't decide not to write a report.  But they might

24 decide that it's expeditious not to have a status

25 meeting on a short exam without asking their supervisor
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 1 if that's okay.

 2      Q.  Is over three months considered a short exam?

 3      A.  Over three months?  Three months is fairly

 4 short.

 5      Q.  And is there any training provided to

 6 examiners about when they have to follow the rules and

 7 when they don't?

 8      A.  Every examiner, when they're hired, is sent

 9 with an experienced examiner and never leads an exam

10 until they've been on certain exams with experienced

11 examiners.  They all are in touch with the supervisor,

12 so it's on-the-job training.

13      Q.  No formal training on this issue?

14      MR. STRUMWASSER:  Objection as to --

15      THE WITNESS:  No, there's no formal training.

16      THE COURT:  Like classroom training?

17      THE WITNESS:  There's no class on it.

18      THE COURT:  No class.

19      MR. STRUMWASSER:  Thank you.

20      MR. VELKEI:  Q.  What's an open memoranda?

21      MR. STRUMWASSER:  Objection, subject-verb

22 agreement -- or actually singular plural.

23      THE COURT:  "Memoranda" is pleural.

24      MR. STRUMWASSER:  Right.

25      THE WITNESS:  It might be an indication of
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 1 memoranda they'd sent that have not been closed via

 2 having received a response.

 3      MR. VELKEI:  Q.  You're not sure?

 4      A.  That's how I read it.

 5      Q.  "Memoranda they'd sent that have not been

 6 closed via having received a response," could you just

 7 be a little more specific about what you mean by that?

 8      A.  Yes.  I apologize.

 9      Q.  That's okay.

10      A.  By "open memoranda," that means that it is

11 memos or communications to the company which are still

12 open, have not received a conclusive response.

13      Q.  Got it.  "List of pending items" would be the

14 issues that sort of remain pending with regard to the

15 examination?

16      A.  Yes.

17      Q.  And there's actually a procedure or rule that

18 says, if the examiner doesn't follow this, the company

19 can complain and the Commissioner must investigate the

20 examiner's failure to comply with these rules, correct?

21      A.  There is a process, yes, for a company to

22 complain about an exam process and for us to look into

23 it if the company were to complain.

24      Q.  And in fact, the Commissioner is required to

25 investigate upon a complaint by the company, correct?
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 1      A.  Yeah, I think that's true.

 2      Q.  I just want to turn to the next page because

 3 there's a rule set forth.  It speaks with "Remedies for

 4 Violations."

 5      A.  Is this the next page in this manual?

 6      Q.  Yes, sir.  And I think the rule is reflected

 7 in 1, which says, "When an examiner has failed to

 8 comply with any provision of this protocol, the insurer

 9 shall notify the Commissioner, who shall investigate

10 the allegation and order appropriate compliance."

11          Were you aware in fact -- excuse me.

12          So does this in fact reflect the rule that you

13 were just discussing?

14      A.  Yes.

15      Q.  Were you aware that the company had complained

16 that they weren't able to get any communications from

17 the examiner or management with respect to the issues

18 on the examination?

19      A.  I'm trying to recall if they complained.  I

20 don't recall.

21      Q.  Fair to say nobody ever investigated whether

22 in fact the examiner in charge, Ms. Vandepas, was

23 complying with the protocol set forth in this procedure

24 manual?

25      MR. STRUMWASSER:  Assumes facts not in evidence.
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 1      THE COURT:  Sustained.

 2      MR. VELKEI:  I'm sorry, your Honor.  I'm just a

 3 little confused about -- I just want to rephrase the

 4 question, so --

 5      THE COURT:  That she didn't follow the rules.

 6      MR. STRUMWASSER:  Or that there were complaints.

 7      THE COURT:  Or that there were complaints.

 8      MR. VELKEI:  I just said, fair to say that nobody

 9 ever investigated to see whether in fact the examiner

10 was complying.  I didn't suggest that she wasn't.  I

11 just said nobody investigated to see whether she was.

12      THE COURT:  Whether or not she was?  All right.

13      MR. VELKEI:  Yes.

14      THE COURT:  With that understanding.

15      MR. VELKEI:  Appreciate it, your Honor.

16      THE WITNESS:  I don't recall having received a

17 complaint.  If I had recalled that, I would probably

18 recall if we investigated.  But we did meet several

19 times with the company, and we had a supervisor on site

20 much of the exam.  So I'm a little unsure why there

21 wouldn't be communication.

22      MR. VELKEI:  Q.  Okay.  Were you aware that

23 Ms. Berkel -- do you know who Ms. Berkel is?

24      A.  I know she's an officer, maybe the president

25 of the company.  I'm not sure.
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 1      Q.  Were you aware that Ms. Berkel had made

 2 several efforts to meet with Mr. Dixon and even perhaps

 3 yourself to discuss the exam, where it was going, what

 4 the issues were while the exam was pending?

 5      A.  You mean during the three-month period while

 6 they were doing file review?

 7      Q.  Yes, sir.

 8      A.  I don't recall.

 9      Q.  And just to close the loop, who would have

10 been the person to investigate this issue whether the

11 examiner in charge was complying with the protocols set

12 forth?  If a complaint had been made, who would have

13 been the person to investigate?

14      A.  Probably the deputy commissioner for the

15 branch.

16      Q.  So that would be Mr. Cignarale at the time?

17      A.  Depends.  Could have been Mr. Girion or

18 Mr. Cignarale.

19      Q.  Right.  So as of August 1st, it would have

20 been Mr. Cignarale?

21      A.  Yes, yes.

22      Q.  Thank you, sir.  Okay.  I want to go back to

23 our discussion of harm and sort of understanding how

24 this relates to other exams in terms of the

25 seriousness, severity of the allegations.  And we
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 1 talked a little bit about what some of those alleged

 2 violations were.  And you asked me if maybe I could

 3 list some of them for you, you could help evaluate.

 4          So I want to give you kind of a few

 5 comparisons and ask you to work with me in evaluating,

 6 comparing the harm between the two.

 7          How would you compare the harm to consumers

 8 resulting from an alleged failure to give a provider an

 9 acknowledgment letter as compared to an earthquake

10 insurer failing to pay a claim when a customer or

11 consumer's home was destroyed?  How would you compare

12 those things?

13      MR. STRUMWASSER:  Should we assume it was

14 improperly failed to pay a claim?

15      MR. VELKEI:  Absolutely.

16      THE WITNESS:  Well, I mean, if you were talking

17 about an absolute denial of the -- any payment for a

18 home that's destroyed that should have been covered --

19      MR. VELKEI:  Q.  Yes.

20      A.  I would say for that consumer the degree of

21 harm would be greater for that single instance than an

22 acknowledgment.  But that's -- we really don't make a

23 blow-by-blow judgment call on citations.

24      Q.  Just to sort of carry that out, denial of

25 claim to rebuild a house, right, after an earthquake,
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 1 on a scale of one to ten, what would you rate that in

 2 terms of severity of the harm?

 3      MR. STRUMWASSER:  Meaning denial of payment of a

 4 claim necessary to rebuild a house?

 5      MR. VELKEI:  Right.  Exactly.  Thank you.

 6      THE WITNESS:  Okay.  Well, if you don't mind me

 7 putting it on a different scale, I would call that

 8 severe, if there's a scale that severe is the top.

 9      MR. VELKEI:  Q.  Okay.  But work with me on one to

10 ten in terms of numbers.

11      A.  Okay.  It would be around ten.

12      Q.  Now, this is the harm to consumer.  Now let's

13 focus upon consumer goes to the doctor.  Provider

14 submits a claim to PacifiCare, doesn't receive a letter

15 acknowledging receipt of a claim.

16          What is the harm to a consumer on a scale of

17 one to ten?  How would you rank that?

18      A.  We don't assign a value to each and every

19 citation.  The one seemed high.  If it was a one-time

20 event, it might be a -- I don't know, a five.

21      THE COURT:  So "consumer" being the patient?

22      MR. VELKEI:  Patient.

23      THE WITNESS:  The patient?

24      MR. VELKEI:  Yes.

25      THE COURT:  So the question is, what is the harm



13219

 1 to the patient on a scale of one to ten if an

 2 acknowledgment letter isn't sent within 15 days to the

 3 provider who's made a claim?

 4      THE WITNESS:  You know, it depends on the

 5 circumstance.  If the provider then contacts the

 6 consumer and says, "Hey, they're not taking my claim,"

 7 and the consumer gets -- has some anxiety over it and

 8 they're already a sick person, it could be severe.

 9          If it's just a -- you know -- I don't know.

10 So that's why it's hard to evaluate them.  And that's

11 why we kind of view each one of them in the

12 circumstances.

13      MR. VELKEI:  Q.  Well, there's a difference

14 between not sending acknowledgment letter of receipt of

15 a claim and not paying a claim, correct?

16      A.  Yes.

17      Q.  Substantially more harm if a claim is not

18 paid, right?

19      THE COURT:  Correctly?

20      MR. VELKEI:  Correctly.

21      THE WITNESS:  I would rate not paying the claim as

22 more severe.

23      MR. VELKEI:  Q.  Okay.  Let me give you a

24 hypothetical where I'm a patient; I go to you,

25 Dr. Laucher, for an examination.  You submit the claim
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 1 to Judge Astle for payment.  Judge Astle doesn't send

 2 you an acknowledgment letter saying she got the claim

 3 two days later, but she sends you a payment in three

 4 weeks for the full amount of the claim.

 5          Has the consumer been harmed in any way in

 6 that scenario?

 7      THE COURT:  Being the patient?

 8      MR. VELKEI:  Being the patient.

 9      THE WITNESS:  I -- have they been harmed?  I don't

10 know.  If you want to see me as a doctor, and I decide

11 I'm not going to deal with the Provider Astle here

12 anymore because she doesn't acknowledge my processing,

13 I have to double process, then maybe I don't want to

14 deal with her anymore, and your provider doesn't -- you

15 know, you don't get to see me anymore.  I'm out of your

16 network.  So there can be harm beyond that immediate

17 set of, you know, circumstances.

18      MR. VELKEI:  Q.  Now, your response assumes the

19 doctor actually wants to receive a letter acknowledging

20 the claim as opposed to just payment of the claim,

21 correct?

22      A.  Well, there's a law that requires it.  It

23 doesn't matter if the person wants it or not.

24      Q.  Let's put aside the law because we have a

25 disagreement about what the law says.  So let's put
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 1 that a side for a second.

 2          Your hypothetical of harm assumes the doctor

 3 actually wants a letter saying they just got receipt of

 4 a claim three days after it was sent, correct?

 5      A.  I thought you said they never got the

 6 acknowledgment but the payment went out.

 7      Q.  Right.  But what I'm saying is, for there to

 8 be any harm in the situation where there's no

 9 acknowledgment letter but the provider is paid, you're

10 assuming that the provider actually wants a copy of the

11 letter acknowledging receipt of the claim.

12      A.  Yes.  I'm assuming that acknowledgment is

13 something that's valuable, and that's why there's a

14 statute that deals with it.

15      Q.  Okay.  Did you ever talk to any doctors to see

16 whether doctors actually wanted to receive a letter

17 acknowledging receipt of the claim?

18      MR. STRUMWASSER:  This is no longer the

19 hypothetical; this is actually "did you"?

20      MR. VELKEI:  Right.  Yes, sir.

21      Q.  You, personally?

22      A.  No.

23      Q.  Did anybody in your department ever reach out

24 to even one doctor and ask them, "Do you really want

25 this letter?"
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 1      MR. STRUMWASSER:  No foundation, irrelevant.

 2      THE COURT:  Sustained.

 3      MR. VELKEI:  Q.  Would it surprise you to learn,

 4 Mr. Laucher, that the CMA has taken the position that

 5 they don't have a problems with PacifiCare's compliance

 6 with 10133.66(c)?

 7      MR. STRUMWASSER:  Irrelevant, assumes facts not in

 8 evidence.

 9      MR. VELKEI:  I think it is.

10      THE COURT:  It might go to penalty.  I'll allow it

11 for the limited.

12      THE WITNESS:  Would it surprise me?

13      MR. VELKEI:  Q.  Yes.

14      A.  Yes.

15      Q.  Give me one second.  I just want to submit to

16 you a letter that we received from the CMA where they

17 said they've never complained about that issue.

18      A.  Okay.

19      MR. VELKEI:  I'd like as Exhibit 5416 a letter to

20 myself from Mr. Long Do of the CMA, dated August 17th,

21 2010.

22          Now, it's a long letter with a lot of reasons

23 about why documents aren't going to get produced.  And

24 I just really want to focus you on just one piece of

25 that letter, sir, if we could.
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 1      THE COURT:  All right.  This letter is marked as

 2 5416; it's dated August 17th, 2010.

 3          (Respondent's Exhibit 5416 marked

 4           for identification)

 5      MR. VELKEI:  Q.  Let me find the page cite for

 6 you.  Let's turn to Page 10, if we could.

 7          Were you aware, Mr. Laucher -- before I ask

 8 any question, and I'll give you a moment to look at

 9 that document, were you aware that the CMA was one of

10 the principal sponsors of SB 367, which included

11 10133.66(c)?

12      A.  No.

13      Q.  I'd like to direct your attention to

14 Paragraph 11.

15      A.  Okay.  On Page 10?

16      Q.  Right.  I want to direct your attention in

17 particular to the second paragraph, "Furthermore and

18 specific to this document request, CMA notes that its

19 complaints to CDI concerning PacifiCare did not touch

20 upon the requirements of Insurance Code Section

21 10133.66(c), much less any claim about other payors

22 besides PacifiCare...The document...therefore..." is

23 "irrelevant" and won't be produced.

24          So would you agree with me that the CMA is

25 taking the position that in fact they never complained,
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 1 nor did any of their members, about PacifiCare's

 2 compliance with this particular subsection of the

 3 statute?

 4      MR. STRUMWASSER:  I would just like to note that

 5 that is a different question than the question

 6 preliminarily.  Mr. Velkei asked originally, "Would it

 7 surprise you to learn, Mr. Laucher, that the CMA has

 8 taken the position that they don't have a problem with

 9 PacifiCare's compliance on 10133.66(c)?"

10      THE COURT:  That's true.

11      MR. VELKEI:  I think there's a new question

12 pending.

13      THE COURT:  He said he would be surprised, and now

14 we moved on to something else.  I understand they're

15 not related.

16      MR. VELKEI:  Okay.

17          Could you read the question back for the

18 witness, Debbie.

19      THE COURT:  You know, that's kind of not fair.

20 You just read this long thing, and --

21      MR. VELKEI:  That's okay.  I'm not trying to be

22 unfair.  If you --

23          (Reporter interruption)

24      MR. VELKEI:  Q.  So would you agree with me,

25 Mr. Laucher, that this document makes clear that the
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 1 CMA never complained about PacifiCare's compliance with

 2 10133.66(c)?

 3      A.  This person is stating that they haven't

 4 complained to the Department about this.

 5      Q.  Neither the CMA nor its members, correct?

 6      MR. STRUMWASSER:  I think that mischaracterizes

 7 the document.

 8      MR. VELKEI:  Happy to withdraw.  We'll leave it

 9 with the CMA.

10      Q.  So we're agreed that the CMA is formally

11 taking the position that they didn't have any

12 complaints associated with PacifiCare's compliance?

13      MR. STRUMWASSER:  That's not what the document

14 says.

15      MR. VELKEI:  Is that an objection, sir?

16      MR. STRUMWASSER:  Yes, mischaracterizes the

17 document.

18      MR. VELKEI:  It's cross-examination.

19      THE COURT:  All right.  Here's a statement.

20          Have you ever seen this before?  Have you ever

21 seen this statement before?

22      THE WITNESS:  No.

23      THE COURT:  All right.  I don't know what you want

24 from him.  I see the statement.

25      MR. VELKEI:  Okay.  Maybe we can get some kind of
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 1 official notice of it.  It doesn't need to be

 2 Mr. Laucher, but --

 3      Q.  Let me ask you directly, Mr. Laucher, are you

 4 aware of any -- all of the complaints that you've

 5 talked about, that you've testified to, are you aware

 6 of even one complaint that argued that PacifiCare was

 7 not in compliance with 10133.66(c)?

 8      A.  In my recollection, we had complaints about --

 9 you mean from the CMA?  I'm sorry.

10      THE COURT:  From anybody.

11      THE WITNESS:  From anybody?

12      MR. VELKEI:  Q.  Related specifically to

13 PacifiCare's compliance with 10133.66(c), are you aware

14 of any complaints as you sit here today?

15      A.  I -- in my recollection, there were

16 complaints, but I can't name a specific complaint.

17      Q.  I understand there were complaints.

18      A.  About this particular failure to acknowledge.

19      MR. VELKEI:  And, I mean, your Honor, I actually

20 asked that the Department produce those complaints

21 because we haven't seen any in evidence.

22      THE COURT:  I haven't seen any yet either, so....

23      MR. VELKEI:  Q.  Do you have any evidence as you

24 sit here today to suggest that doctors actually want to

25 receive a copy, hardcopy letter, acknowledging receipt
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 1 of a claim?

 2      MR. STRUMWASSER:  Irrelevant.

 3      THE COURT:  Sustained.

 4      MR. VELKEI:  Your Honor, if I just do --

 5      THE COURT:  I don't care whether they want to

 6 receive it or not.  Doesn't matter to me.

 7      MR. VELKEI:  But your Honor, at a minimum it would

 8 go to penalties.

 9      THE COURT:  No.  Move on.

10      MR. VELKEI:  Okay.

11      Q.  All right.  So let's close the loop then on

12 the harm to a consumer, scale of one to ten, from a

13 doctor's failure to receive a hardcopy acknowledgment

14 letter.

15          And in this hypothetical, the doctor got paid

16 correctly.

17      A.  Okay.  Well, I understand the question.  But

18 I'd have to say -- in Florida they characterize

19 violations of regulations into different buckets.  And

20 they assign a value to each type of valuation -- each

21 type of violation to give it a $100 penalty or a $500

22 penalty.

23          We don't do that in California.  We have a set

24 of regulations for enforcement.  We consider the entire

25 circumstance.  And so we don't really, violation by
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 1 violation, say, you know, "This is $50," or, "This is

 2 low."  We'd look at the whole thing.

 3          Generally, one-off, I'd probably say it is

 4 lower, that it would be a lower level violation on a

 5 one-time.  But you know, if -- there would be other

 6 considerations of why it wasn't being done or -- there

 7 would be several other considerations that could raise

 8 it to the very top.

 9      Q.  Understood.  And I understand that the

10 assessment of penalties is sort of a complex issue.

11 But I really -- and if you don't know and you can't

12 answer, just tell me.  But I want to try to pinpoint

13 this issue.

14          You know, you've given me, on a scale of one

15 to ten, what failure to deny a claim after an

16 earthquake would be.  You gave it a ten or nine; I

17 don't remember what it was, but it was high up there.

18          So hypothetical, patient -- harm to a patient

19 from a doctor not receiving a hardcopy acknowledgment

20 letter but actually being paid correctly and timely, in

21 that situation, scale of one to ten, what's the harm to

22 the consumer?

23      MR. STRUMWASSER:  Is that a one-of?  It's an

24 incomplete hypothetical.  The witness said that one of

25 the things that would matter was whether it was a
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 1 one-of.

 2      MR. VELKEI:  It is the question.  I don't think

 3 it's vague.  I mean, I don't know what your objection

 4 is, Mr. Strumwasser.

 5          I really -- this is cross-examination.  I'm

 6 just trying to establish a point.  If the witness can't

 7 answer it, he can't answer it.  I'm going to move on.

 8      MR. STRUMWASSER:  It's an incomplete hypothetical.

 9      THE COURT:  Look, we're spending a lot of time on

10 something that, frankly, on a scale of one to ten, that

11 violation is not that big a deal to the consumer.

12          It might be a big deal to somebody else, but I

13 don't need this witness to tell me that.  Let's move

14 on.

15      MR. VELKEI:  All right, your Honor.  Happy to.

16 And I appreciate the Court's comments.

17      Q.  I'd like to go back now and talk about, we

18 identified four high profile exams involving health

19 insurers.  So we had Blue Shield, Blue Cross,

20 Health Net and Cigna.  Those are all situations in

21 which enforcement actions have been resolved by

22 Commissioner Poizner, correct?

23      A.  I don't recall talking about Cigna.

24      Q.  I'm sorry.  I meant Canseco.  So Blue Shield,

25 Blue Cross, Canseco, and Health Net, those are the four
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 1 in we talked about yesterday and you identified as high

 2 profile exams.  Okay?

 3          And those are all enforcement proceedings that

 4 have been resolved with those particular insurance

 5 companies by Commissioner Poizner, correct?

 6      A.  Yes.

 7      Q.  And to the extent penalties were going to be

 8 assessed, they've been assessed, correct?

 9      A.  Yes.

10      Q.  So I want to spend a little bit of time

11 talking about those particular penalty assessments.

12 And I want to focus, if we can, on the Blue Shield

13 examination.  All right?  So let me show you the first

14 in order.

15      MR. STRUMWASSER:  In the interest of time,

16 perhaps -- I think we're now going to have an argument

17 about a comparison of penalties here and there.  And we

18 object to all those questions and exhibits on the

19 grounds of relevance.

20      THE COURT:  Well, I'm going to allow it.

21      MR. VELKEI:  Thank you, your Honor.

22          I'd like to mark as Exhibit 5417 a second

23 amended order to show cause against Blue Shield of

24 California Life and Health Insurance Company.

25      THE COURT:  I assume this is a public document?
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 1      MR. VELKEI:  Yes, these all are public documents,

 2 your Honor.

 3      THE COURT:  5417 is the Blue Shield -- so is this

 4 the order to show cause?

 5      MR. VELKEI:  Yes, the most recent order to show

 6 cause in connection with the Blue Shield matter.

 7      THE COURT:  All right.

 8          (Respondent's Exhibit 5417 marked

 9           for identification)

10      MR. VELKEI:  Q.  If I could direct your attention,

11 sir, to Page 2 of that document.  And take as much time

12 as you need.  I don't want to foreclose you from

13 looking at that carefully.

14          Okay.  So Page 2 of the document just sets

15 forth the exam periods that are at issue in this

16 particular examination, correct?

17      A.  Yes.

18      Q.  And this is in connection with Blue Shield's

19 PPO business?

20      A.  Yes.

21      Q.  And that PPO business is significantly larger

22 than PLHIC's PPO business in California, correct?

23      A.  I believe it is.

24      Q.  Now, it says in the third paragraph on or

25 about August 2005, there was an examination of claims
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 1 handling practices for a one-year period from June 1st,

 2 2004 through May 31st, 2005, correct?

 3      A.  Yes.

 4      Q.  So like PacifiCare, a one-year period at

 5 issue, right?

 6      A.  Yes.

 7      Q.  But there was also an additional examination

 8 that was conducted, a targeted examination, with regard

 9 to Blue Shield's rescission practices, correct?

10      A.  I believe so.

11      Q.  And that was encompassed within this

12 particular enforcement action, right?

13      A.  I think so.

14      Q.  So if we could turn to the next page, just to

15 confirm that, and looking at Section 4, Paragraph 4,

16 Mr. Laucher, does this confirm or refresh your

17 recollection that in fact the rescission practices were

18 also at issue in this particular enforcement

19 proceeding?

20      A.  Yes.

21      Q.  Can you explain to me what "rescission" is?

22      A.  Rescission is a termination of a contract back

23 to its inception.

24      Q.  So meaning the health insurance company says

25 to one of its policyholders, patients, members, "We're
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 1 terminating your coverage" for some stated reason,

 2 correct?

 3      A.  Yes.

 4      Q.  And that would place that consumer, patient,

 5 without coverage?

 6      A.  Yes.

 7      Q.  Right?  And it's your testimony that actually

 8 the rescission goes back to the original date of the

 9 policy?

10      A.  Yes.

11      Q.  So that would expose that particular patient

12 to substantial financial risk, correct?

13      A.  Yes.

14      Q.  Meaning they might have to actually go back

15 and pay all of treatments they had during the course of

16 their coverage by Blue Shield?

17      A.  Correct.

18      Q.  Pretty serious stuff, correct?

19      A.  Yes.

20      Q.  And the Department's contention was Blue

21 Shield had a practice of improperly rescinding a number

22 of its patients, members?

23      A.  Yes.  I don't recall how many instances.  It's

24 probably in here.

25      Q.  September 2007, the Department issued a public



13234

 1 and private report related to its examinations,

 2 correct?

 3      A.  We did it when we took the enforcement

 4 action -- I mean, publicized reports?

 5      THE COURT:  The reports go up on the Web site,

 6 right?

 7      MR. VELKEI:  Yes.

 8      THE COURT:  And it should be noted that 5417 has a

 9 date of October 2nd, 2008 on it.

10      MR. STRUMWASSER:  I think that's right.  And that

11 it's the second amended OSC.

12      THE COURT:  Correct.

13      MR. VELKEI:  Q.  I'd like to present to you what I

14 believe to be the public and private reports associated

15 with that particular market conduct examination, sir.

16 And that would be 5418, I believe.

17          Why don't you take a moment to look that over.

18      THE COURT:  Let's just take a quick break.  This

19 is 5418.  And it's has a date of as of May 31st, 2005

20 on the front cover.  And we'll take a five-minute

21 break.

22      MR. VELKEI:  Appreciate it.  Thank you.

23          (Respondent's Exhibit 5418 marked for

24           identification)

25          (Recess taken)
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 1      THE COURT:  We're at 5418.  We're back on the

 2 record.

 3      MR. VELKEI:  Yes, your Honor.  Thank you for that.

 4      MR. STRUMWASSER:  Can we have -- I believe 5418

 5 consist of Exhibits 1 and 2 to the original OSC; is

 6 that correct?

 7      THE COURT:  Oh, it says "Exhibit 1" at the bottom?

 8 Is that what they were?

 9      MR. VELKEI:  I'm not sure which OSC it is, to be

10 honest with you.  We just took it off the Web site.  So

11 I assume it was the original.  I just don't know, to be

12 honest with you.

13      THE COURT:  Well, they're not our Exhibit 1 and 2

14 so....

15      MR. STRUMWASSER:  That's for sure.

16      MR. VELKEI:  Q.  Okay.  So Mr. Laucher, have you

17 had an opportunity look at these two documents?

18      A.  Yeah, I paged through it.

19      Q.  Exhibit 1 is the public report, correct?

20      A.  Yes.

21      Q.  And Exhibit 2 is a private report associated

22 with the Blue Shield examinations?

23      MR. STRUMWASSER:  I don't think "private" is the

24 right term, but --

25      MR. VELKEI:  Confidential.
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 1      THE COURT:  Confidential.

 2      THE WITNESS:  Yes.

 3      MR. VELKEI:  Q.  And these were both -- these were

 4 examinations that you supervised, correct, as the chief

 5 of the market conduct division?

 6      A.  Yes.

 7      Q.  And presumably you would have had some input,

 8 reviewed these reports before they were finaled or sent

 9 to the company, correct?

10      A.  Yes.

11      Q.  And we've talked about this distinction with

12 other witnesses.  The public report, under law, the

13 Department's required to disclose any alleged

14 violations of 790.03, correct?

15      A.  Correct.

16      Q.  And in fact, in this particular public report,

17 if I'm reading it correctly, sir, there were a total of

18 519 alleged violations of 790.03?

19          So can you turn to Page 5.  It's Page 5.  I

20 think I'm reading it right.  So, Mr. Laucher, if I'm

21 missing something, let me know.

22      A.  Okay.  There are two numbers there.

23 There's -- on Page 5, it's the initial review.  Maybe

24 that's all you're referencing.  The initial review is

25 519 in this report.
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 1      Q.  Okay.

 2      A.  Then there's a targeted review that's on the

 3 next page that shows some citations on Page 6.

 4      Q.  So then the total would be 531 total alleged

 5 violations of 790.03?

 6      A.  I'm sorry.  It's 790.03, yes.

 7      Q.  And that's more than five times the number of

 8 alleged violations included in the PacifiCare public

 9 report on this exam, correct?

10      A.  I don't have that number in front of me.

11      Q.  Happy to provide you with a copy.

12      A.  Okay.

13      MR. VELKEI:  Does anyone need one?  It's just the

14 OSC with exhibits.

15      THE COURT:  No.

16      MR. VELKEI:  Q.  Sir, the market conduct exam is

17 attached as exhibits to the complaint.  So if you could

18 just confirm that fact for me.

19      A.  I'm seeing in this -- looks like it's maybe a

20 little out of order.  Looks like 90 citations --

21      Q.  Right.

22      A.  -- is the number in this report.

23      Q.  So there were more than five times the number

24 of citations under 790.03 in the Blue Shield

25 examination than in the PacifiCare exam, correct?
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 1      A.  Yes.

 2      Q.  And the Blue Shield market conduct examination

 3 involved issues related to pre-ex, just like the

 4 PacifiCare exam, correct?

 5      A.  Yes.

 6      Q.  And I'd like to turn your attention, if we

 7 could, to the private report, which is Exhibit 2.

 8      THE COURT:  I think we call it the confidential

 9 report.

10      MR. VELKEI:  Sorry.

11      Q.  -- the confidential report, and in particular

12 I'd like to turn your attention to Page 6 of the

13 confidential report.

14          So if I read this correctly, Mr. Laucher, the

15 examination also concluded that there were alleged

16 violations associated with failing to pay claims within

17 30 working days and failing to pay interest on some set

18 of those claims, correct?

19      A.  Yes.

20      Q.  And, in fact, if you turn to the next page,

21 the failure to pay within 30 working days or the

22 failure to pay appropriate interest was cited as a

23 significant noncompliance issue for Blue Shield,

24 correct?

25      MR. STRUMWASSER:  We're on Page 6 now?
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 1      MR. VELKEI:  7.

 2      MR. STRUMWASSER:  7.  Thank you.

 3      THE WITNESS:  Yes.

 4      MR. VELKEI:  Q.  Okay.  And in fact, the

 5 Department also cited that, not only was it a

 6 significant noncompliance issue in the current exam,

 7 but it had previously been a problem in prior exams

 8 conducted of Blue Shield, correct?

 9      A.  Yes.

10      Q.  And looking just at the sampling of claims,

11 which is all the Department did here, correct?  There

12 was no -- let me withdraw that.

13          There was no electronic analysis performed in

14 the Blue Shield exam, right?

15      A.  Correct.

16      Q.  Just operated off of a sampling?

17      A.  Yes.

18      Q.  So didn't assess how significant it was a

19 problem across all of the claims, correct, for that

20 period?

21      A.  Yes.

22      Q.  Was the sampling conducted pursuant to that

23 software program you were talking about yesterday?  In

24 other words, did you choose -- did you select the

25 sampling based upon an algorithm or software?
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 1      A.  I'm not sure.

 2      Q.  Okay.

 3      A.  The numbers imply to me that we might not

 4 have.

 5      Q.  Meaning you just took some number of claims

 6 that weren't a valid statistical sample?

 7      A.  We took some number of claims.

 8      Q.  That would not --

 9      A.  A designated number that might not have been

10 valid statistical sample for extrapolation purposes.

11      Q.  Looking at the sample that was taken that

12 was -- I guess it would be -- I calculated, if you go

13 to Page 5, that the total sample of claims reviewed was

14 286, right?

15      A.  For the initial review.

16      Q.  Putting aside the rescission issue.  And then

17 of that, there were 289 violation cited, correct?

18      A.  Yes.

19      Q.  Of that number, there were at least 12

20 associated with failure to pay in a timely fashion.  Am

21 I reading that correctly?

22      A.  Well, just working quickly, it looks like

23 there are 12 -- the first two categories cited are

24 failure to pay interest on a claim paid after 30

25 working days.
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 1      Q.  Mm-hmm.  And would you also include within

 2 that also the reference to 10123.13(a), another four

 3 violations?

 4      A.  Well, I'm not sure that the first two

 5 categories mean that the claims were paid late.  It may

 6 be that there was a notification that additional time

 7 was needed.  I'd have to look at the statutes that

 8 apply.  But they were certainly paid after 30 days, and

 9 there was interest due.

10      Q.  Okay.  Fair.  And we'll just work with those

11 terms.

12      A.  Okay.

13      Q.  So if I'm just trying to figure out how many

14 violations related to failure to pay within 30 working

15 days and/or failure to pay interest --

16      A.  Okay.

17      Q.  -- I would add up the first two rows, first

18 two, 7 and 5, so it would be 12.  Would it also be

19 appropriate to add in the 4 referenced on the fourth

20 row?

21      A.  On the fourth row?  Well, if you're just

22 identifying claims that took longer than 30 days --

23 they're kind of separate.

24      Q.  Okay.  Let's leave them out for this purpose.

25 Let's just say there's 12 violations.  I just did a
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 1 rough calculation, 12 divided by 286 equals 4.2

 2 percent.  So if I understand correctly -- and let's

 3 just ignore the fourth row -- at a minimum, the

 4 noncompliance rate for failure to pay within 30 working

 5 days, based on the sampling, was 4.2 percent, correct?

 6      A.  At a -- the noncompliance ratio?  Yes.

 7      Q.  And that noncompliance ratio was higher than

 8 the ratio in the PacifiCare examination?

 9      A.  For -- were they required to pay interest?

10      Q.  Right.  So what I did on the PacifiCare

11 examination, took the whole claims population, added up

12 every instance of alleged violations of failure to pay

13 within 30 workings days.  So it's the 42,137 divided by

14 the total claims population, which I believe is

15 1 million -- let me just write that down, -- 1,150,000;

16 is that correct?

17      MR. STRUMWASSER:  You know, the number of things

18 that this question violates that Mr. Velkei has

19 previously objected to is breathtaking.

20      MR. VELKEI:  Uh-oh, uh-oh.  All right.  So --

21      MR. STRUMWASSER:  He has asserted that this is not

22 a random sample, and yet he's now extrapolating it to

23 compare to a population.

24      MR. VELKEI:  I'm not extrapolating.  We're now

25 focusing on the PacifiCare exam.  I just want to
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 1 understand --

 2      THE COURT:  You know what?  Honestly, I don't know

 3 how can you compare something where the sample was only

 4 200-something to a sample that's --

 5      MR. VELKEI:  Fair point, your Honor.  I'll move

 6 on.

 7      THE COURT:  The percentages don't work very well.

 8 They're raw numbers.  I get it.

 9      MR. VELKEI:  Understood.  Okay.

10      Q.  This market conduct examination also cited

11 Blue Shield for failure to include IMR language in

12 EOBs, correct?

13      A.  I believe that's so.  Let me --

14      Q.  It's a reference to 10169(i), "Company failed

15 to advise the insureds of their right to an independent

16 medical review"?

17      A.  Yes.

18      Q.  And in fact, the examination also concluded

19 violations that the company was improperly rescinding

20 coverage of its members, right?

21      A.  Well, that is a -- kind of a constructive

22 reading of the 10384 and 10381.5 citations.

23      Q.  And to close the loop, if you look back at the

24 OSC, the OSC clearly alleges that Blue Shield

25 improperly rescinded member coverage, correct?
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 1      A.  You didn't give me that, but I think that's

 2 what it says.

 3      Q.  And then just moving along, sir, just to close

 4 the loop on this examination report, Blue Shield

 5 ultimately had to pay back, as reflected in those two

 6 exam reports, roughly a million dollars, correct?

 7      A.  Had to pay back to the consumers?

 8      Q.  Or claimants, whoever they may be?

 9      A.  Claimants?  If I recall, they did have to

10 reimburse medical costs.

11      Q.  That was substantially higher than the amount

12 that was cited in the PacifiCare exam, correct?

13      A.  Again, I don't -- is that number before me

14 here in the report?

15      Q.  It should be in the report.  I think it's

16 roughly $138,000 or $150,000.

17      A.  Okay.  Then it is more.

18      Q.  Substantially more?

19      A.  Yes.

20      Q.  Just so we're clear, this particular action

21 never went to trial, correct?

22      MR. STRUMWASSER:  To hearing?

23      MR. VELKEI:  Q.  To hearing.

24      A.  Correct.

25      MR. STRUMWASSER:  That's for your Honor.  I mean,
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 1 I got criticized early in this case for calling this a

 2 trial.

 3      MR. VELKEI:  Forgive me.

 4      Q.  And within two months of this second amended

 5 OSC being filed, isn't it in fact the case that the

 6 action was resolved with Blue Shield?

 7      A.  I know that the matter is resolved.  I don't

 8 have a -- and there's a plan for what the company needs

 9 to do, an action plan.

10      Q.  So the Department worked --

11      MR. STRUMWASSER:  I don't think he's finished.

12      MR. VELKEI:  I'm sorry.

13      THE WITNESS:  Which I don't know is completed.

14      MR. VELKEI:  Q.  The Department worked with Blue

15 Shield to come up with a corrective action plan to

16 resolve some of these issues, right?

17      A.  I believe we did.  I don't have that in front

18 of me.

19      Q.  I'm going to put it in front of you.  And just

20 to -- before we do, no penalty was ever assessed

21 against Blue Shield in connection with the violations

22 that are alleged in these reports or the OSC, were

23 they?

24      A.  Blue Shield, I don't believe there was.

25      Q.  In fact --
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 1      THE COURT:  5419 is a stipulation and waiver with

 2 a date of December 30th, 2008.

 3          (Respondent's Exhibit 5419 marked

 4           for identification)

 5      MR. VELKEI:  Q.  In fact, the company was given an

 6 opportunity to correct the problems and would only be

 7 penalized if the corrections were not made, correct,

 8 Mr. Laucher?

 9      MR. STRUMWASSER:  We didn't get 5419.

10      MR. VELKEI:  I'm sorry?

11          (Discussion off the record)

12      MR. VELKEI:  Q.  So Mr. Laucher, I have a question

13 pending.  In fact, Blue Shield was given an opportunity

14 to correct the problems identified by the Department

15 and would only be penalized if the corrections were not

16 in fact made; isn't that true?

17      A.  Blue Shield has agreed to conduct certain

18 activities.  And if those aren't completed, only then

19 will there be a penalty; that is true.

20      Q.  So that is a "yes" to my question?

21      A.  Other than "given the opportunity" implies

22 that they could choose to do this.  This is the

23 settlement, that they do this thing.

24      Q.  So the Department worked with Blue Shield to

25 come up with a series of corrective actions and agreed
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 1 not to penalized Blue Shield at all for any of these

 2 violations as long as Blue Shield corrected the issues,

 3 right?

 4      A.  Yes.

 5      Q.  And if Blue Shield failed to correct those

 6 issues, all it would have to pay by way of penalty for

 7 all of the allegations that we've discussed was

 8 $5 million, correct?

 9      A.  It would have to pay $5 million for not

10 implementing corrective actions.  There could be

11 additional penalties for the violations that --

12 themselves that occurred.

13      Q.  Can you show me where it says that, sir?

14      A.  I'm reading this -- I'm on Page 16, Section D,

15 on the -- right in the middle of the page.

16      Q.  Mm-hmm.

17      A.  "If, following completion of the follow-up

18 examination, the Department determines that Blue Shield

19 Life has not timely and substantially implemented the

20 corrective actions, the Department may impose a penalty

21 proportional to the identified deficiencies up to $5

22 million."

23      Q.  So the maximum penalty if Blue Shield doesn't

24 fix the problems was $5 million, correct?

25      A.  For not implementing the action plan itself
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 1 substantially.  So if there's a component of it and

 2 they don't implement it, there will be a penalty for

 3 that.  But there could also be penalties for the

 4 violations that arose as a result of -- or the

 5 violations that are identified that presumably that

 6 corrective action would have taken care of.

 7      Q.  Okay.  So I think I understand where you're

 8 going, which is Blue Shield didn't have to pay any fine

 9 as long as it properly engaged in the corrective

10 actions and fixed the problems identified, right?

11      A.  Right.  This penalty only is with respect to

12 taking the corrective actions agreed to in this

13 document.

14      Q.  Right.  So if they didn't take those

15 corrective actions, they could be fined up to $5

16 million for that past conduct.  And your point is the

17 Department could also then proceed on those additional

18 violations that would occur after the date of this

19 particular order?

20      MR. STRUMWASSER:  I think that's either vague or

21 mischaracterizes his testimony.

22      THE COURT:  Well, I'm not sure.  So let him answer

23 because I'm not clear now.

24          He seemed to be implying that there was

25 something else besides the 5 million.
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 1      THE WITNESS:  Let me restate and see if I answer

 2 your question.

 3      MR. VELKEI:  Appreciate it.

 4      THE WITNESS:  I think as I read this, the company

 5 has agreed to take corrective actions.

 6      MR. VELKEI:  Mm-hmm.

 7      THE WITNESS:  If those corrective actions are not

 8 implemented substantially, then that alone could --

 9 would be worth up to $5 million.  And we would

10 determine that as the result of doing an exam.

11          As a result of -- also as a result of that

12 exam, we might identify, "Not only did you not take the

13 corrective action to" -- let's say improve their health

14 application, but that has led to unanswered or

15 questions about -- on the health questionnaire or

16 ambiguities that we think they didn't medically

17 underwrite in 50 instances, we could then seek a

18 penalty for those 50 instances as well.

19      THE COURT:  But not the past?

20      THE WITNESS:  Not the past.  The ones from that

21 exam.

22      MR. VELKEI:  Q.  So to close the loop, if Blue

23 Shield substantially implemented the corrective action

24 plan agreed to with the Department, no penalty would be

25 assessed for all of the conduct that's alleged in the
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 1 OSC?

 2      A.  Yes, for things in this report.

 3      Q.  And this practice of working with the company

 4 to identify and fix the problems and then auditing them

 5 to see if they've actually fixed them, that's something

 6 that the Department oftentimes does, correct?

 7      A.  Well, we -- I don't know if we often do this.

 8 I don't know if this is -- if we -- I think it says the

 9 term "working" -- "work with the Department to

10 establish a 30-day review process."

11          I don't know that these action items are

12 necessarily we worked with them to generate.  We may

13 have insisted upon these in order to resolve this

14 issue.  So....

15      THE COURT:  I'm not sure that was the question.

16          Is that your question?

17      MR. VELKEI:  No.

18      THE COURT:  Could you read the question?

19          (Record read)

20      THE WITNESS:  So my answer to that is no.  We

21 don't work with them to fix the problems.

22      MR. VELKEI:  Q.  Okay.  I think the distinction

23 you're making is, if I understand correctly, in this

24 instance, the Department actually said, "These are the

25 corrective action plans you're going to engage in"; is
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 1 that correct?

 2      A.  We agreed to settle if they did these things,

 3 yes.  So we had some things we wanted done, apparently.

 4      Q.  So you specified what corrective actions

 5 needed to be taken in order to avoid a penalty?

 6      A.  Yes.

 7      Q.  And that's not the first time the Department

 8 has done that, right?

 9      A.  Entered into a settlement with specified

10 actions to avoid a penalty?  If you're being that

11 specific -- we do exam reports where we identify issues

12 that the company resolves and we don't initiate a

13 penalty.  Yes, that does occur.

14      Q.  Happens fairly often, doesn't it, sir?

15      A.  Yes.

16      Q.  But it didn't happen for PacifiCare, did it?

17      A.  No.

18      Q.  Never took the time to sort of work through or

19 establish what corrective actions would be appropriate

20 to avoid a penalty in this case, correct?

21      MR. STRUMWASSER:  Objection, argumentative.

22      THE COURT:  Sustained.

23      MR. VELKEI:  I can start another one, your Honor.

24 It's up to you and how you're feeling.  I've got about

25 15 minutes, so it's your call.
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 1      MR. STRUMWASSER:  I have a small matter that

 2 probably would be an appropriate way to use those 15

 3 minutes if your Honor could hold on that long.

 4      THE COURT:  Let's go off the record.

 5          (Discussion off the record)

 6      THE COURT:  Back on the record.

 7      MR. VELKEI:  Oh, this is the document subpoena.

 8      THE COURT:  Is this the document subpoena?

 9      MR. KENT:  It's a document subpoena.  And my

10 understanding is we're working with each of the

11 companies upon which the subpoenas were served.  And

12 there won't be an appearance tomorrow.

13          I thought we're basic -- we're giving -- we

14 are working with these people so that they have enough

15 time to obtain responsive documentation.

16      MR. VELKEI:  Your Honor, and I'd really like, if

17 we could -- I mean, there's no emergencies since

18 nothing's happening tomorrow anyway, just take the next

19 15 minutes to get through one more examination with

20 Mr. Laucher, and then we can conclude for the day.

21      MR. STRUMWASSER:  I don't need 15 minutes.  I

22 think Amnesty International would prefer that we take a

23 couple minutes on this and then give your Honor the

24 rest of the day off.

25      THE COURT:  Amnesty International?
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 1      MR. STRUMWASSER:  I think it's getting cruel for

 2 us to keep ongoing here.

 3      THE COURT:  I see.  Made me laugh.

 4          I'm willing to go through one more document.

 5      MR. VELKEI:  I appreciate it, your Honor.

 6      THE COURT:  But if this is not on for tomorrow,

 7 can we take it up later?

 8      MR. STRUMWASSER:  Yes.  I think there's a couple

 9 of issues here, and I think it would be helpful to get

10 some kind of a perspective.

11          First of all, the subpoena is defective as to

12 form and --

13      MR. VELKEI:  Your Honor, can we please just do

14 this later?  There is no emergency --

15      THE COURT:  Isn't that their responsibility?

16      MR. STRUMWASSER:  Sure.  But you know, we're

17 starting to get these things mailed to us.  These are

18 not being returnable to a hearing.  These are

19 essentially deposition subpoenas that come to my office

20 with the documents.  And I note that they're also

21 testimonial, and so that is an issue.

22          The larger issue, your Honor, is that, if you

23 look at what Attachment 1 says, these are subpoenas to

24 other insurance companies that presumably were not

25 cited for EOB violations.
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 1      THE COURT:  Okay.

 2      MR. STRUMWASSER:  And I think that those are going

 3 to be irrelevant and that the company ought to stop

 4 subpoenaing them.

 5      THE COURT:  If you're not bringing them tomorrow,

 6 can we take this up?

 7      MR. STRUMWASSER:  Absolutely.

 8      MR. VELKEI:  5419, your Honor?

 9      MR. STRUMWASSER:  Is it 5420?

10      THE COURT:  5420.

11      MR. VELKEI:  5420 is a stipulation and waiver

12 related to an investigation of Anthem Blue Cross Life

13 and Health Insurance Company.

14      THE COURT:  This one is dated February 9th, 2009.

15          (Respondent's Exhibit 5420 marked

16           for identification)

17      MR. VELKEI:  Q.  Okay.  Let me know when you're

18 done looking at this document, sir.

19      A.  All right.

20      Q.  Okay.  And Anthem Blue Cross is the largest

21 PPO provider in the State of California, correct?

22      A.  I don't know.  I know they're large.

23      Q.  Substantially larger than PLHIC, correct?

24      A.  I believe so.

25      Q.  Millions of members in California?  Does that
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 1 sound about right?

 2      A.  Anthem Blue Cross, I believe so.

 3      Q.  Now, the Department conducted two market

 4 conduct examinations of Anthem Blue Cross related to

 5 claims handling and rescission issues, correct?

 6      A.  I don't recall if there were two or one.

 7      Q.  Why don't we take a look at Exhibit No. 5420,

 8 which is a stipulation and waiver associated with the

 9 Anthem Blue Cross Life and Health Insurance Company

10 matter.

11      A.  Okay.

12      Q.  And if you look at Paragraph 3, says, "On or

13 about May 6th, 2006, the Department commenced a market

14 conduct examination of Anthem's claim practices and

15 procedures in California during the period of

16 January 1, 2004 through February 28th, 2006."  Do you

17 see that?

18      A.  Yes.

19      Q.  So in fact, CDI, the market conduct division

20 which you led at the time, engaged in market conduct

21 examination for over a two-year period related to

22 Anthem Blue Cross's claims handling practices?

23      A.  Yes.

24      Q.  And this is the situation where in fact the

25 Department actually engaged in an electronic analysis
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 1 of over 7 million claims associated with that

 2 examination, correct?

 3      A.  I believe that's true.

 4      Q.  As you sit here today, can you recall the

 5 results of that examination in terms of how many claims

 6 were found to be noncompliant for some reason out of

 7 that total population?

 8      A.  Just from the electronic review?

 9      Q.  Yes, sir.

10      A.  No, I don't recall.

11      Q.  In fact, the examination also included a

12 targeted examination related to Anthem Blue Cross's

13 rescission practices, correct?

14      A.  Yes.

15      Q.  So again, the contention was that Anthem Blue

16 Cross was terminating, improperly, coverage for a

17 number of its members?

18      A.  I'd have to read a little further to find

19 where you came to that conclusion.

20      Q.  Take your time, sir.  We've got a couple

21 minutes.

22      A.  I see Paragraph 7 where you draw that

23 conclusion.

24      Q.  They took a sampling of approximately 800

25 [sic] situations in which there were potential issues?
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 1      A.  "8," did you say?

 2      Q.  1800.

 3      A.  I think we looked at 1800.

 4      Q.  And the order to show cause in this matter

 5 related to these, you know, investigations of over two

 6 years of claims handling and rescission practices was

 7 actually filed the same day as the stipulation

 8 resolving the matter, correct?

 9      A.  This settlement was filed the same day as

10 this -- as the order?

11      Q.  Yes, as the OSC.

12      A.  I don't recall.

13      MR. VELKEI:  Let me put that in front of you, sir.

14          5421 is the order to show cause associated

15 with the Anthem Blue Cross investigation and

16 examinations.

17          (Respondent's Exhibit 5421 marked

18           for identification)

19      THE COURT:  The date on that is also February 6th,

20 2009, which is actually a different date.

21      MR. VELKEI:  Actually, if you notice, your Honor,

22 Mr. Kent pointed out to me the order to show cause was

23 served on the same day the stipulation and waiver was

24 filed.  But it looks to be filed a couple days before

25 the stipulation and waiver.
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 1      THE WITNESS:  There's a date of February 6th on

 2 this order.

 3      MR. VELKEI:  Q.  Order to show cause?

 4      A.  Right, order to show cause.

 5      Q.  So the order to show cause was filed on

 6 February 6th, 2009, correct?

 7      A.  Yes.

 8      Q.  And it was actually served on February 9th, if

 9 you look at the final page of that document?

10      A.  Yes.

11      Q.  And February 9th was the same day that the

12 stipulation and waiver was entered resolving the

13 matter?

14      A.  Yes.

15      Q.  So the Department of Insurance worked out its

16 issues with Blue Cross before the official complaint

17 was ever filed; isn't that true, sir?

18      MR. STRUMWASSER:  Irrelevant.

19      MR. VELKEI:  Goes to process, your Honor.

20      THE COURT:  I'll allow it.

21      THE WITNESS:  It appears so.

22      MR. VELKEI:  Q.  And the total fine associated

23 with over two years of claims handling issues and

24 rescission was $1 million; isn't that correct, sir?

25      MR. STRUMWASSER:  I actually think that
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 1 mischaracterizes the document.  It's only rescissions.

 2      MR. VELKEI:  Okay.  Great.  So let the witness

 3 answer that question, sir.  What's your objection?

 4      THE COURT:  All right.  Stop.

 5          Do you have an objection?

 6      MR. STRUMWASSER:  Mischaracterizes the document.

 7 The document says it's --

 8      MR. VELKEI:  Your Honor, this is coaching the

 9 witness.  I mean, I understand the objection, but to

10 say what the document says -- Mr. Laucher is the head

11 of the market conduct division.  He can answer these

12 questions.

13      THE COURT:  I'm sorry.  I lost the train.

14      MR. STRUMWASSER:  In the interest of Amnesty

15 International, I'll withdraw my objection.

16      MR. VELKEI:  Thank you.

17      THE WITNESS:  I'm sorry.  You asked if the

18 penalty, the entire penalty was a million dollars?

19      MR. VELKEI:  Q.  The total penalty assessed was a

20 million dollars, correct?

21      A.  There is a million-dollar penalty on

22 Page 3, Item 13.

23      Q.  What document are you looking at?

24      A.  I'm sorry.

25      Q.  Stipulation and waiver?
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 1      A.  I'm looking at the stipulation and waiver.

 2      Q.  Okay.

 3      A.  And then there are some requirements that are

 4 laid out later in the document.

 5      Q.  Meaning that the Department of Insurance

 6 specified certain corrective actions that Blue Cross

 7 needed to take, correct?

 8      A.  Well, we agreed to certain corrective actions

 9 in order to settle the matter.  I don't know if we

10 specified them.  And then there's a -- there's a

11 $2 million penalty on Page 12.

12      Q.  And that's only if Blue Cross doesn't complete

13 the corrective action specified by the Department,

14 correct?

15      A.  Correct.

16      Q.  Why was the market conduct examination report

17 associated with this matter not made public?

18      A.  The market conduct -- well, there would be a

19 public report.  I assume that we -- we always make our

20 public report public.

21      Q.  What about the results of the electronic

22 analysis?  Why wouldn't they have been included in

23 some report that would have been attached to the OSC?

24      A.  It's possible that the results from that

25 analysis weren't 790 violations.



13261

 1      Q.  So they would have been something other than

 2 the 790.03 violations, just like in the PacifiCare

 3 matter, correct?

 4      A.  Yes, they could have been other than 790.  I

 5 don't know why all violations weren't made public.

 6      Q.  The results of the electronic analysis were

 7 certainly made public with regard to PacifiCare,

 8 correct?

 9      A.  Right.  And also looks like with Blue Shield.

10      Q.  There was no electronic analysis.

11      A.  I know, but all violations were made public.

12      Q.  So why weren't they made public in the Blue

13 Cross matter, sir?

14      A.  I don't know.  I don't know.

15      Q.  Would Ms. Rosen be the person to ask, since

16 her name is on this pleading?

17      MR. STRUMWASSER:  Objection, no foundation,

18 incompetent, irrelevant.

19      THE COURT:  If you know.

20      THE WITNESS:  It would probably be someone in

21 legal.

22      MR. VELKEI:  Q.  And Ms. Rosen is the only person

23 on the caption for both the OSC and the stipulation and

24 waiver, correct?

25      MR. STRUMWASSER:  Objection, that truly is
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 1 irrelevant.

 2      THE COURT:  Well, if it's there, it's there.

 3      THE WITNESS:  Her name is on both documents.

 4      MR. VELKEI:  Q.  This is the health enforcement

 5 bureau that we talked about yesterday?

 6      A.  Yes.

 7      MR. VELKEI:  This is a good place to break, your

 8 Honor.

 9      MR. STRUMWASSER:  I have one other non-contentious

10 matter.  We were asked to obtain the redacted page of

11 the procedures manual, 5407.

12      THE COURT:  Okay.  Did you look at it?

13      MR. STRUMWASSER:  We looked at it, and we're

14 withdrawing the claim.  So I'm just going to distribute

15 a copy.

16      THE COURT:  Okay.

17      MR. VELKEI:  Appreciate it.

18          I would also ask on the other manual, if we go

19 to Bates -- it's the same issue but actually more

20 redaction -- Bates Nos. 257048, 49, and 50.

21      MR. GEE:  You're talking about 5411?

22      MR. VELKEI:  Yes.

23      MR. GEE:  We'll look into that.

24      MR. VELKEI:  Thank you very much.

25      THE COURT:  Can you remind me where this goes?
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 1      MR. STRUMWASSER:  5407, Page 16.

 2      THE COURT:  All right.  Thank you.

 3          (Whereupon, the proceedings recessed at

 4           11:55 o'clock p.m.)
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 1 Monday, November 8, 2010             9:07 o'clock a.m.

 2                         ---o0o---

 3                   P R O C E E D I N G S

 4      THE COURT:  This is before the Insurance

 5 Commissioner of the State of California in the matter

 6 of PacifiCare Life and Health Insurance Company.  This

 7 is OAH Case No. 2009061395, Agency No. UPA 2007-00004.

 8 Today's date is November 8th, 2010 in Oakland.  Counsel

 9 are present.  Respondent is present in the person of

10 Ms. Drysch.

11          And Mr. Laucher, you've been previously sworn,

12 so you're under oath.

13          Yes, Mr. Strumwasser?

14      MR. STRUMWASSER:  Before we begin, we had a

15 homework assignment last week regarding some missing

16 documents.  Mr. Gee is distributing a letter to your

17 Honor reporting our findings.

18      THE COURT:  All right.  So this means that we're

19 going to have to have some hearing on the subpoenas,

20 then?

21      MR. VELKEI:  Looks that way.

22      THE COURT:  Okay.

23      MR. VELKEI:  And we will probably have some form

24 of response to this, your Honor.  I just want to take

25 an opportunity to look at it more carefully.
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 1      THE COURT:  Sure.

 2      MR. VELKEI:  That motion, we're going to be filing

 3 today for the CMA.  And we agreed with the CMA that

 4 they can have ten days to file an opposition.  So any

 5 time after that that it works for you to set a hearing,

 6 just let us know what works best for your calendar.

 7      MR. STRUMWASSER:  So the 18th would be next

 8 Thursday.

 9      MR. VELKEI:  We can do it after the Thanksgiving

10 holiday.

11      MR. STRUMWASSER:  Looks like we have to.

12      MR. VELKEI:  That's fine.  We don't have any

13 problem on this end.  So maybe that week of the 29th,

14 or the 30th?

15      THE COURT:  I wasn't going to do this while

16 Mr. Laucher was on the stand, but do we have a

17 schedule?

18      MR. VELKEI:  We weren't sure, your Honor, if you

19 wanted that dark or not.  I know there was some

20 discussion of the 2nd, you wanted to take that off.

21      THE COURT:  Yes, I need to take the 2nd off.

22      MR. VELKEI:  So it would just be the two days, the

23 30th and the 1st that would be available?

24      THE COURT:  They are available.  You put the 29th

25 and the 30th as dark on this calendar, but they don't
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 1 need to be.

 2      MR. VELKEI:  Okay.  So we should take a look at

 3 the lunch hour.  For some reason we thought it was

 4 dark.

 5      THE COURT:  Then there is the 1st and the 3rd.

 6 And as I explained, the office is open.  So just

 7 because I'm on furlough doesn't mean that I can't be

 8 here and then trade it for another day if you have

 9 witnesses available.

10      MR. STRUMWASSER:  Your Honor, we have not received

11 anything on witnesses for next week.

12      THE COURT:  So Mr. Laucher is today.  Then we have

13 Diaz --

14      MR. VELKEI:  Through the end of the week.

15      THE COURT:  For the 9th in the afternoon and the

16 10th.  Right?  Then we have Veteran's Day.

17          Are we going on the 12th?

18      MR. VELKEI:  No.

19      THE COURT:  Then the 15th?

20      MR. VELKEI:  We had actually sent an e-mail for

21 Mr. Cignarale's availability.  We were gathering sort

22 of out roster for that week.  And we never heard back.

23      MR. STRUMWASSER:  I haven't been able to reach him

24 yet, but he's not going to be available the week of the

25 15th or the 22nd, so we're going to need different
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 1 witnesses.  We can talk about it.

 2      MR. VELKEI:  We just needed to know whether he was

 3 available for the 15th.  We can finalize a roster for

 4 that week, then.

 5      THE COURT:  Okay.

 6          (Mr. Kent and Ms. Evans entered the courtroom)

 7      THE COURT:  All right.  That's probably as far as

 8 we can go.

 9      MR. KENT:  Good morning.

10      THE COURT:  Good morning.

11          Go ahead.

12                         JOEL LAUCHER,

13          called as a witness by the Respondents,

14          having been previously duly sworn, was

15          examined and testified further as

16          hereinafter set forth:

17        DIRECT EXAMINATION BY MR. VELKEI (Resumed)

18      MR. VELKEI:  Q.  Good morning.  We talked on

19 Thursday about penalties assessed or not assessed

20 against Blue Shield and Blue Cross.  Do you recall

21 those questions?

22      A.  Yes.

23      Q.  I'd like to see -- there was some initial

24 comparisons between those particular exams and the exam

25 here involving PacifiCare.  So I'd like to see if we
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 1 can spend a little bit more time on that comparison if

 2 we could.

 3          First of all, we established that there were

 4 also pre-ex problems associated with the Blue Shield

 5 examination, correct?

 6      A.  Blue Shield?  I believe that is true, yes.

 7      Q.  And were there any material differences

 8 between the issues that Blue Shield was dealing with on

 9 pre-ex and the issues that PacifiCare was dealing with

10 in the context of this exam?

11      A.  Well, I think PacifiCare, it was -- it was a

12 failure to maintain the evidence of credible coverage.

13 I don't recall what led to the issues at Blue Shield.

14 I don't -- did we discuss that?  I don't recall.

15      Q.  Presumably both involved concerns about

16 denials associated on the basis of pre-ex exclusions,

17 correct?

18      A.  Yes.

19      Q.  As you sit here today, though, can you speak

20 to any other -- any differences, material differences,

21 between the issues Blue Shield was dealing with on

22 pre-ex and those that PacifiCare was dealing with in

23 the context of this exam?

24      MR. STRUMWASSER:  Other than that he's already

25 testified to?
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 1      MR. VELKEI:  Yes.

 2      THE WITNESS:  Well, I'm trying to recollect the

 3 Blue Shield exam.  And it seemed like the preexisting

 4 conditions issues had to do with a failure to do the

 5 underwriting or -- as opposed to not maintaining

 6 information that had been provided.  So that's my

 7 recollection.

 8      MR. VELKEI:  Q.  When you say underwriting issues,

 9 what do you mean by that?

10      A.  Meaning that the insurer failed to determine

11 if a preexisting condition existed, that didn't ask

12 questions.  But this is -- I'm somewhat speculating as

13 to what Blue Shield preexisting condition issues --

14 what generated them.

15      Q.  Would it be fair to say that, as you sit here

16 today, you can't really talk about any material

17 differences between the two, PacifiCare and Blue

18 Shield?

19      A.  I can't recollect what drove the problems with

20 Blue Shield.

21      Q.  How about on claims paid within 30 working

22 days?  Was there any material issue, material

23 difference in the allegations that were brought against

24 Blue Shield and those brought against PacifiCare?

25      A.  I don't remember if it was an issue with Blue
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 1 Shield.

 2      Q.  In fact, we looked at some documentation that

 3 provided -- actually, it was the exam report itself for

 4 Blue Shield, where the Department cited Blue Shield for

 5 significant noncompliance associated with paying claims

 6 within 30 working days, correct?

 7      A.  I don't recall.

 8      Q.  Why don't you take a look, then, at 5418, sir.

 9 That should be in front of you.  And I believe you

10 should turn to the confidential exam at Page 7.

11          And if anybody needs a copy, I think --

12      THE COURT:  It's all right.

13      MR. VELKEI:  Thank you, your Honor.

14      THE WITNESS:  Page 7?

15      MR. VELKEI:  Yes, sir.

16      THE WITNESS:  You're looking at this chart?

17      MR. VELKEI:  Actually, down below, it says

18 "Results of Previous Examinations."

19      A.  Okay.

20      Q.  The Department in fact cited Blue Shield for

21 significant noncompliance associated with failing to

22 pay interest on an uncontested claim after 30 working

23 days, correct?

24      A.  Yes.

25      Q.  And also cited them for significant
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 1 noncompliance issues associated with failure to

 2 reimburse claims as soon as practical, correct?

 3      A.  Yes.

 4      Q.  And they had also previously cited Blue Shield

 5 for significant noncompliance associated with those two

 6 areas; isn't that true?

 7      A.  Yes.

 8      Q.  But PacifiCare was not cited for significant

 9 noncompliance in connection with paying claims within

10 30 working days; isn't that true, sir?

11      MR. STRUMWASSER:  Objection, misstates the record.

12      THE COURT:  If he knows.

13      THE WITNESS:  This section that you're pointing to

14 is results of previous examinations.  So I think the

15 point of this particular paragraph is that these were

16 identified -- not only are they significant now, but

17 these were identified in a previous report.  And so

18 that's the point of it, not that these are significant.

19          It's not the purpose of these to point out

20 which violations were significant but just the

21 significant ones that were also in the previous report.

22      MR. VELKEI:  Q.  Understood.  But it is clear from

23 this report that the company, Blue Shield, is being

24 cited for significant noncompliance associated with

25 failing to pay claims within 30 working days and
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 1 failing to pay interest on claims thereafter, correct?

 2      A.  Yes.

 3      Q.  And there is no such reference in the

 4 PacifiCare exam report to similar issues of significant

 5 noncompliance, correct?

 6      A.  You mean is there a similar paragraph to this?

 7      Q.  Yes.

 8      A.  I don't think we have a "Results of Previous

 9 Examinations" paragraph in that report.  But I'm not

10 sure.

11      Q.  Why don't we take a look at the exam report

12 together.  I think that may perhaps refresh your

13 recollection.  And unless somebody needs a copy, your

14 Honor, I was just going to show a copy of this to the

15 witness.

16      MR. STRUMWASSER:  And this is Exhibit 1,

17 Exhibit 2?

18      MR. VELKEI:  Yes, exactly.

19      THE COURT:  Do you need mine?

20      MR. VELKEI:  I don't think so your Honor.  Maybe I

21 should just provide both to Mr. Laucher.

22      Q.  So, sir, this is the order to show cause, and

23 it's attaching the public and the confidential report.

24 So if you'd just focus on the confidential report and

25 let me know if there's any reference to PacifiCare
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 1 being cited for significant noncompliance associated

 2 with failure to pay claims within 30 working days or

 3 failure to pay interest.

 4      A.  Okay.

 5          Well, the first reference I find is in the

 6 executive summary.  We do draw attention here to

 7 electronic review resulted in 128,000-plus alleged

 8 violations for failure reimburse claims no later than

 9 30 days after receipt.

10          Are you talking about this first, on Page 10,

11 we talk about 139 instances?

12      Q.  Maybe we'll do it a different way.  I believe

13 you had testified that you didn't think that there was

14 a similar -- we looked at the Blue Shield exam, results

15 of previous examinations, and you didn't recall that

16 there was a similar discussion in the PacifiCare

17 report, correct?

18      A.  Yeah.  I'm not seeing one.

19      Q.  I think if you turn to Page 5, that's going to

20 give you that same type of discussion.

21          So fair to say, Mr. Laucher, that there's

22 certainly no reference to significant noncompliance in

23 connection with the discussion on Page 5, correct?

24      A.  On Page 5, there isn't a reference -- there

25 isn't a paragraph heading.  But it does say "Most
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 1 significant noncompliance issues in the prior

 2 examination report."  And the last -- next-to-the-last

 3 phrase, "...failure to adopt and implement reasonable

 4 standards for prompt investigation and processing of

 5 claims," it does say that.

 6      Q.  Okay.  But just to close the loop, it doesn't

 7 say -- just focusing on the current exam that's at

 8 issue here, there's not a reference on Page 5 or

 9 anywhere in this examination of failure to pay claims

10 within 30 working days being a significant noncompliant

11 issue, correct?

12      A.  Except as I mentioned, it isn't in the

13 executive summary.

14      Q.  Meaning that there is a number which is large;

15 is that what you're referring to in the executive

16 summary?

17      A.  Yes, and the fact that it's included in that

18 summary.  Not all violations are included in the

19 executive summary.

20      Q.  Okay.  Other than that, sir, is there anything

21 in your mind that would suggest that the Department's

22 view in connection with this examination was that

23 failure to pay interest or failure to pay within 30

24 working days is a significant noncompliance issue?

25      A.  It's not drawn out in a narrative.
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 1      Q.  Now, we've talked a little bit about the

 2 numbers, how many claims were looked at in the Blue

 3 Shield exam versus the PacifiCare exam.  In Blue

 4 Shield, the Department didn't take a look at the entire

 5 claims population, correct?

 6      A.  Yes, that's correct.

 7      Q.  And instead what the Department did there is

 8 it took a sampling; is that right?

 9      A.  Yes.

10      Q.  Now, irrespective whether it was a valid

11 statistical sampling or not, the Department intended

12 that sampling to be reflective of what may be occurring

13 across the larger population, correct?

14      A.  Our general goal is to be able to take a

15 sample that's large enough to identify widespread

16 noncompliance.  I guess a secondary goal would be that

17 one could at attribute it to the entire population.

18 But the primary goal is identifying practices.

19      Q.  Right.  So the concept is, take a large enough

20 sample that you get some indication of what the

21 practice of the particular insurer would be?

22      A.  Yes.

23      Q.  Now, in the Blue Cross examination, your

24 department actually conducted an electronic analysis,

25 right?
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 1      A.  I think that's true, yes.

 2      Q.  Okay.  Now, we talked about, on Thursday, how

 3 there was no reference in the OSC or the settlement

 4 papers to that particular analysis, right?  Do you

 5 recall that questioning?

 6      A.  I don't.  I'm sorry.

 7      Q.  Let me put it differently.  Do you know what

 8 the results of that examination were, what percentage

 9 of claims were found to be noncompliant from a

10 timeliness perspective?

11      A.  No, I don't recall.

12      Q.  Certainly a good possibility that the number

13 was much higher than one ascribed to PacifiCare just by

14 virtue of the size of the business, right, Mr. Laucher?

15      MR. STRUMWASSER:  Calls for speculation.

16      THE COURT:  If you know.

17      THE WITNESS:  I don't know.

18      MR. VELKEI:  Q.  The electronic analysis was

19 perform by your division, folks within your division?

20      A.  Yes.

21      Q.  Presumably it's easy enough for you to obtain

22 the results of that electronic analysis if you wanted

23 to?

24      A.  Yes.

25      Q.  If you wanted to obtain those results, how
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 1 would you go about doing that?

 2      A.  I would contact the bureau chief and ask if he

 3 would get it from his staff.

 4      Q.  Based upon your experience working within the

 5 Department, would that be a time-consuming process for

 6 the staff to obtain that information?

 7      A.  Yes, it could be at this point.

 8      Q.  How is that?

 9      A.  If the documents for that exam have been sent

10 off to storage.

11      Q.  Okay.  Other than having to go to storage to

12 get the documentation, would there be any problems

13 associated with getting that information that you're

14 aware of?

15      A.  No.

16      Q.  I want to talk a little bit about this

17 distinction between public and private reports,

18 confidential reports.

19      A.  Yes.

20      Q.  As I understand it -- I've asked some number

21 of witnesses from the Department about this -- the law

22 requires that, to the extent the Department believes a

23 particular violation is a violation of 790.3, it must

24 be included in the public report, correct?

25      A.  Yes.
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 1      Q.  Now, all of the alleged violations associated

 2 with failure to pay within 30 working days, failure to

 3 acknowledge, all of those for the PacifiCare exam

 4 report were actually included within the confidential

 5 report, correct?

 6      A.  Yeah, I believe that's true.

 7      Q.  So it would be fair to conclude, based upon

 8 existing law, that it was the Department's view at the

 9 time the report was finaled that the alleged violations

10 associated with failure to pay within 30 working days,

11 failure to pay interest, failure to acknowledge were

12 all violations of something other than Section 790.03,

13 correct?

14      A.  No.  We -- we put -- until recently, we

15 identified the more specific statute or regulation and

16 would cite that and did not cite that a transaction or

17 an instance could also be a 790 violation.

18          And if we didn't identify, if we didn't make

19 that connection in our report, we would leave those

20 citations in the confidential report.  It didn't mean

21 we couldn't have looked -- or made the associated 790

22 violation, but since we hadn't, we didn't cite it in

23 the public report.

24      Q.  Meaning that, at the time the reports were

25 finaled, the view of the Department, of your division,
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 1 was that these didn't -- you didn't view them as

 2 violations of 790.03, correct?

 3      MR. STRUMWASSER:  Mischaracterizes his testimony.

 4      THE COURT:  Overruled.  If he can -- he can

 5 answer.

 6          Did you understand the question?

 7      THE WITNESS:  Yes, but it isn't what I said.

 8          I said that, if we only cited the more

 9 specific code sections other than the fair claims regs,

10 we hadn't identified the 790 violation, we left it in

11 the confidential report.

12      MR. VELKEI:  Q.  When you say you hadn't

13 identified the 790.03 violations, you mean you hadn't

14 identified the failure to pay within 30 working days as

15 a 790.03 violation at the time the report was prepared?

16      A.  Yeah, we didn't go beyond identifying the

17 specific code section.  We didn't go and also look,

18 "Well, there's a 790 violation here," and figure out

19 which one it was.

20      MR. VELKEI:  Your Honor, could I just get a yes or

21 no to that question?

22      THE COURT:  Could you read the question back,

23 please.

24          (Record read)

25      THE WITNESS:  Yes.
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 1      MR. VELKEI:  Q.  And that was also true with

 2 regard to the alleged violations of the 10133.66(c),

 3 correct, the failure to acknowledge?

 4      A.  We hadn't identified as 790?  We had not

 5 identified them as 790 in our reports.

 6      Q.  Correct.

 7      A.  Correct.

 8      Q.  If you look at the Blue Shield report, the

 9 alleged violations of the failure to pay within 30

10 working days were also treated there as non-790.03

11 violations, correct?

12      A.  Correct.  They're not cited as 790 violations,

13 and they're put in the confidential report.

14      Q.  Now, we talked about Blue Cross, and I asked

15 you on Thursday why it was that the Department didn't

16 include references to the electronic analysis in the

17 public documents on the Department Web site.  And I

18 believe your answer was something to the effect of

19 those would have been included in the confidential

20 report.  Do you recall that testimony?

21      A.  No.  But -- that's likely.  Yes.

22      Q.  Certainly it would -- that's okay.

23          Certainly it would be fair to say,

24 Mr. Laucher, that back in 2007, the practice of your

25 division was not to cite alleged violations of 10123.13
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 1 as violations of 790.03, correct?

 2      A.  We didn't go beyond citing them as a 10- --

 3 well, anything else; that's correct.

 4      Q.  Has it ever been the practice prior to this

 5 hearing that the Department cited failure to pays

 6 within 30 working days as violations of 790?

 7      A.  I think we've done so in regulatory actions.

 8      Q.  When you say "regulatory actions," what do you

 9 mean by that?

10      A.  When we were seeking to either do a settlement

11 or in preparation potentially for a formal action like

12 this, we have made that association.

13      Q.  But within your division, that association has

14 never been made, correct?

15      A.  Yeah, and my division did not identify the 790

16 violations; that is correct.

17      Q.  The Department only makes that association, so

18 to speak, when they're thinking about suing a

19 particular insurer?

20      A.  I'd say yes, that had been the practice.

21      Q.  We also talked about the IMR language on the

22 EOBs, Mr. Laucher.  Do you recall that there were

23 problems associated with the existence or lack thereof

24 of IMR language on the EOBs in the Blue Shield

25 examination?
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 1      A.  I don't recall.

 2      Q.  Do you want to turn to Exhibit 5418, sir?  And

 3 that perhaps will refresh your recollection.

 4      A.  Do you have a page, or --

 5      Q.  Give me one second.  I believe, Mr. Laucher,

 6 where I saw reference to the IMR issue first was on

 7 Page 6 of the confidential examination, 10169(i).

 8      A.  Yes, I see five instances of Blue Shield Life.

 9      Q.  So the failure to include IMR language was an

10 issue in the Blue Shield examination, correct?

11      A.  Yes.

12      Q.  Is there any qualitative difference between

13 their failure, Blue Shield's failure to do it and

14 PacifiCare's failure to do it here?

15      A.  Qualitative, you mean number of times?

16      Q.  Qualitative meaning just is one worse than the

17 other.

18      A.  Yes -- oh, that's quantitative.

19          I don't know if there's a qualitative

20 difference.

21      Q.  Presumably Blue Shield would have had a lot

22 more than EOBs than PacifiCare, PLHIC, given the size

23 of Blue Shield's PPO business, correct?

24      A.  Yes, I believe they would have more claims.

25      Q.  And substantially more EOBs?
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 1      A.  And more EOBs as a result, yes.

 2      Q.  We also talked about the fact that there were

 3 allegations in the Blue Shield examination that Blue

 4 Shield engaged in a practice of improperly rescinding

 5 member coverage, correct?

 6      A.  Yes.

 7      Q.  And we talked about the serious repercussions

 8 that could result to a member as a result of that kind

 9 of conduct, correct?

10      A.  Yes.

11      Q.  Not only do you lose coverage, but you become

12 financially exposed to all of the moneys that have been

13 paid in connection with that particular policy,

14 correct?

15      A.  Yes.

16      Q.  Serious financial consequences for a member if

17 improper, right?

18      A.  Yes.

19      Q.  And there were the same problems in the Blue

20 Shield examination, correct?

21      A.  Yes.

22      Q.  The Department made the contention that Blue

23 Cross [sic] engaged in a pattern or practice of

24 improperly rescinding member coverage, correct?

25      MR. STRUMWASSER:  I'm sorry.  I think that either
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 1 this question or the last question, if you could --

 2      THE COURT:  Okay.

 3      MR. VELKEI:  That's right.

 4      MR. STRUMWASSER:  You might do better with

 5 "Anthem" for Blue Cross.

 6      MR. VELKEI:  Let me start again.

 7      THE WITNESS:  I was wondering that myself.

 8      MR. VELKEI:  Q.  Focusing on Blue Cross, so there

 9 were the same problems identified in the Blue Cross

10 examination, namely a practice of improperly rescinding

11 member coverage, correct?

12      A.  Yes.

13      Q.  Now, there were no such allegations made

14 against PacifiCare; isn't that true?

15      A.  Yes.

16      Q.  The Department never contended in the context

17 of this examination that PacifiCare engaged in a

18 practice of improperly rescinding member coverage,

19 correct?

20      A.  Correct.

21      Q.  And correct me if I'm wrong, Mr. Laucher, but

22 there was never an allegation that PacifiCare engaged

23 in any kind of practice of improperly denying member

24 claims either, was there?

25      A.  Not that I recall.
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 1      Q.  Instead, the focus of the examination was on

 2 claims that were actually paid; isn't that true, sir?

 3      A.  Well, the sample would have been closed

 4 claims.  So that we include paid and denied.

 5      Q.  But the population -- the electronic analysis

 6 was focused only on paid claims, correct?

 7      A.  I don't recall.

 8      Q.  You want to take a look at Exhibit 1, sir, to

 9 refresh your recollection?

10      A.  Yeah.  I can see that the -- on Page 5, it

11 indicates that the electronic analysis was of paid

12 claims.

13      Q.  So the focus was on paid claims, correct?

14      A.  Yes, at least of this component.

15      Q.  Given this discussion today and our discussion

16 on Thursday, in your opinion, Mr. Laucher, what are the

17 material differences between this action and the Blue

18 Shield action that justify not assessing any penalties

19 against Blue Shield but going after PacifiCare for

20 potentially upwards of a billion dollars in penalties?

21      MR. STRUMWASSER:  I'm sorry.  Did you have a

22 conversation with Mr. Laucher on Thursday?

23      THE COURT:  Whoops.  How about Wednesday?

24      MR. VELKEI:  Wednesday, thanks.

25      THE WITNESS:  I'm sorry.  What's your question?
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 1      MR. VELKEI:  Q.  All of the time that we spent

 2 today and Wednesday talking about the Blue Shield

 3 examination, how there was no penalty assessed, the

 4 Blue Cross examination, where there was a

 5 million-dollar penalty assessed were arguably much more

 6 serious allegations.

 7          What is the difference in your mind between

 8 PacifiCare and Blue Shield, those two examinations,

 9 that justifies assessing no penalty against Blue Shield

10 but going after PacifiCare for upwards of a billion

11 dollars in penalties?

12      MR. STRUMWASSER:  I'm going to object to this

13 question.  Aside from the ongoing objection I have

14 about these comparisons, nobody has gone after

15 PacifiCare for a billion dollars.

16          There's an allegation of a number of

17 violations.  There's an allegation of the statutory

18 penalty.  And others, including PacifiCare, have chosen

19 to do the multiplication.

20          We are going to be making a recommendation

21 about what the penalty should be.  We haven't done that

22 yet.

23      MR. VELKEI:  Your Honor, if I may, I actually

24 thought I was being conservative because the Department

25 was quoted as saying they're going after the maximum
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 1 penalty of $10 billion.

 2          So forgive me.  I was wrong in saying a

 3 billion.  But the suggestion that this significant

 4 penalty is something we've made up on our end --

 5      THE COURT:  Well, I've overruled your objection.

 6 And I've got to research it.  And I'm going to continue

 7 to do that.  I'm going to allow them, in terms of

 8 penalty, to put things in perspective.

 9          But the question probably should be rephrased

10 so that it doesn't imply that they've asked for

11 anything in particular -- any particular number because

12 I don't believe they have done that at this point.  And

13 to speculate -- frankly, I ignore what it says in the

14 paper.  So to speculate about that isn't really very

15 helpful.

16          So if you could rephrase it, keeping that

17 undone, I am going to allow the question.

18      MR. VELKEI:  Thank you, your Honor.  I appreciate

19 that.

20      Q.  So Mr. Laucher, let me try it a different way.

21 Focusing on the Blue Shield where there was no penalty

22 assessed in connection with the serious allegations

23 that were reflected in the examination report, you

24 would agree with me that those were pretty serious

25 allegations that were made against Blue Shield,
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 1 correct?

 2      A.  Yes.

 3      Q.  We already talked about the fact that Blue

 4 Shield was not assessed a penalty.

 5          In your opinion, are there any material

 6 differences between Blue Shield and PacifiCare that

 7 justify not assessing a penalty against Blue Shield but

 8 assessing a significant penalty against PacifiCare?

 9      A.  Yes.

10      Q.  What would those be, sir?

11      A.  The focal point of the Blue Shield exam

12 essentially ended up being rescissions.  And I think

13 the settlement itself focused on going back and

14 providing coverage over a multi-year period to people

15 whose coverage had been rescinded, paying all their

16 claims, and providing coverage for those individuals.

17          I think that was looked at as going to be a

18 very-expensive-to-the-insurer process.  And, of course,

19 we're dealing with different statutes there and, I

20 guess, whatever the battle is over what the penalties

21 would be for those statutes.

22          So the Department settled with a focus on

23 getting that action plan that they -- was their goal

24 done.  So that was -- even though there's not a dollar

25 figure in penalty, there is a significant financial
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 1 cost to the company that was anticipated from that

 2 action.

 3          For PacifiCare, there is a broad base of types

 4 of violations and numbers of violations and a sense

 5 that the company may not have been doing all they could

 6 to get these areas of concern corrected.

 7      Q.  Anything else?

 8      A.  Not -- no.

 9      Q.  I don't want to put words in your mouth, but I

10 want to kind of distill down what you said in your

11 answer.

12          So is your testimony that the Department, in

13 its resolution of the Blue Shield examinations, really

14 just focused on the rescission and ignored the claims

15 handling issues?

16      A.  I wasn't involved in the final settlement, but

17 that appears to be, from the results, what the focus

18 was.

19      Q.  There are some pretty serious allegations

20 associated with Blue Shield's claim handling practices

21 in your examination, correct?

22      A.  Yes.

23      Q.  And the resolution of the matter resolved not

24 just the allegations with regard to rescission but also

25 all of the allegations with respect to claims handling
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 1 practices over that period of time, correct?

 2      A.  That, I'm not sure of, actually.  I have to

 3 look again at the Blue Shield action to see if it was

 4 all encompassing.

 5      Q.  Why don't you go ahead and take a look at

 6 that, sir.  We've previously entered that into

 7 evidence, I believe, as 5419.

 8      MR. STRUMWASSER:  I don't think that's in evidence

 9 yet, but it's marked.

10      MR. VELKEI:  Thank you for the clarification.

11      Q.  And I'll direct your attention to Pages 16

12 and 17.

13      A.  16 and 17.

14      Q.  You found it, too, Mr. Laucher?

15      A.  Yeah.  I'll --

16      MR. VELKEI:  If you could just blow up 22.

17      Q.  Says, "This stipulation and waiver will settle

18 and fully resolve the matters alleged or arising out of

19 practices identified in the Public Report of Market" --

20      THE COURT:  Okay.  Don't read so fast even though

21 she's got it in front of her.

22      MR. VELKEI:  Okay.

23      Q.  "This stipulation and waiver will settle and

24 fully resolve the matters alleged or arising out of

25 practices identified in the Public Report of the Market
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 1 Conduct Examination of the Claims Practices of Blue

 2 Shield of California Life and Health Insurance

 3 Company...as of May 31st, 2005, the Report of the

 4 Market Conduct Examination of the Claims Practices of

 5 Blue Shield of California Life and Health Insurance

 6 Company as of May 31st, 2005, and the targeted

 7 examination of rescission practices...."

 8          So in fact, isn't it the case, Mr. Laucher,

 9 that Commissioner Poizner's resolution of the

10 allegations against Blue Shield included resolution of

11 any and all claims practices -- any and all alleged

12 violations of claims handling practices at Blue Shield

13 as reflected in the reports mentioned here?

14      A.  Yes.  But I would see, looking through this,

15 that the point was to get coverage back for individuals

16 who didn't have coverage at this point in time due to

17 the rescissions.  So there was a -- kind of an urgent

18 issue that the Department wanted to discuss in terms of

19 getting that coverage reinstated, so to speak.

20      Q.  The point was also that the Department

21 assessed no penalty against Blue Shield for all of the

22 claims handling practices that are reflected in the

23 good work that your division did back in 2007, correct?

24      A.  Yes, there was no financial penalty beyond the

25 action plan.
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 1      Q.  Now, you also mentioned the number of alleged

 2 violations, meaning just the raw number; is that

 3 correct?

 4      A.  Yes.

 5      Q.  You've got, whatever it is, 500 in Blue Shield

 6 and 500,000 in PacifiCare.  Is that the point you're

 7 trying to make?

 8      A.  Yeah, that is part of the point.

 9      Q.  Okay.  But we have established already that in

10 PacifiCare you looked at everything and in Blue Shield

11 you only looked at a small sampling, correct?

12      A.  Yes.

13      Q.  But the intention of looking at that sampling

14 was to get some indication of whether there were

15 practices across the company that violated California

16 Insurance Code law, correct?

17      A.  Yes.

18      Q.  Then you said that there was a sense the

19 company may not have been doing all it could.  What do

20 you mean by that, Mr. Laucher?

21      A.  I mean that we had received complaints.  I had

22 mentioned the meeting with the UC hospitals about

23 contracts being not loaded properly.  And we had heard

24 from the company that they had these systems under

25 control.  And then, when we went in, we found that
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 1 there were continuing problems.

 2      Q.  So is it your testimony, sir, that the company

 3 told you everything was great?  That was what was

 4 presented to you at the March 2007?

 5      A.  No.  I don't think they said everything was

 6 great.  But I think they were handling things.

 7      Q.  Right.  But they disclosed these issues to

 8 you?

 9      A.  Well, most of these issues had already been

10 disclosed to us, I think, at that point.  But they --

11 they I think owned up that they had been having

12 problems.

13      Q.  The issues that were discussed with you at the

14 March 2007 presentation by PacifiCare were the same

15 issues that impacted the UCs, correct?

16      A.  I believe that's true, yes.

17      Q.  And the company signaled to you that they were

18 prepared to do whatever steps were necessary to correct

19 those problems, right?

20      A.  I think that was the gist of the presentation.

21      Q.  Did you ever meet any resistance by the

22 company to fixing any of the problems that either they

23 had presented to you or that you or your team had

24 presented to them?

25      A.  I think our examiners were having some
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 1 difficulty getting definitive answers about some of the

 2 issues that were identified.  As I recall, that's one

 3 of the reasons the exam was somewhat delayed in being

 4 finalized.

 5      Q.  I'd like to explore your recollection of the

 6 Department -- of the company not giving adequate

 7 answers on certain occasions.  What do you recall with

 8 regard to that issue?

 9      A.  Well, if I recall -- well, what I do recall is

10 visiting the examiners somewhere along the way and them

11 showing me the responses to some of the referrals.  And

12 it didn't seem, in some instances, that the company had

13 directly answered the questions.

14      Q.  How many instances?

15      A.  I don't know.

16      Q.  Less than five?

17      A.  Probably.

18      Q.  Now, is it your testimony, sir, that that is

19 part of the reason why we're here today?

20      A.  No.

21      Q.  So focusing on your statement that part of the

22 reason that the Department is going after PacifiCare

23 for a significant penalty as opposed to Blue Shield is

24 the sense that the company may not have been doing all

25 it could -- so focusing on how that impacted us being
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 1 here today, could you articulate exactly what it is

 2 that the company didn't do that has caused the

 3 Department to take the view that they should be

 4 assessed a significant penalty?

 5      A.  Yeah, the only thing that causes us to be here

 6 about what the company didn't do ultimately is

 7 reflected in what we found they hadn't done in the

 8 sample itself, is the noncompliance with those code

 9 sections.  It's nothing beyond that, in terms of were

10 they rude, did they not do something they promised.

11 None of that really was what we reflect in our report.

12 We just reflect what happened -- or actually, what

13 didn't happen in the files.  So....

14      Q.  Is it your testimony because you found

15 problems that we're here today?

16      A.  Problems?  No.  That we alleged violations.

17      Q.  Right.  But you knew about a lot of those

18 issues before you even went on the site to examine

19 books and records of the company, correct?

20      A.  We had complaints about those issues.  We

21 didn't know if they existed until we looked at files.

22      Q.  What, if any, were new issues that you hadn't

23 discovered -- that you didn't know about prior to

24 coming on site to examine the company's records?

25      MR. STRUMWASSER:  "You" meaning Laucher, or "you"
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 1 meaning the Department?

 2      THE COURT:  Excuse me.  You mean the Department?

 3      MR. VELKEI:  Yes.

 4      Q.  You.

 5      A.  I don't know.  I don't know a summary of what

 6 consumer complaints might have identified in terms of

 7 what was going on.

 8      Q.  So I just want to get to the bottom of this

 9 issue and then just move on.  So I appreciate your

10 patience.

11          The sense that the company may not have been

12 doing all it could, that's one of the reasons,

13 according to you, that we're here today and the

14 Department is assessing a significant penalty as

15 opposed to the Blue Shield matter, correct?

16      A.  Well, I think you may be taking a phrase I

17 used and overemphasizing it.

18          Ultimately, the reason we're here, to my

19 knowledge, is based on the findings in that report or

20 the findings in consumer complaint files that we

21 reviewed.

22      Q.  I'm just trying to compare it to Blue Shield

23 because arguably, sir, the findings and allegations in

24 the Blue Shield examination are far more serious than

25 those contained here, correct?
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 1      MR. STRUMWASSER:  I believe that's been asked and

 2 answered.

 3      THE COURT:  I'm going to sustain the objection.

 4 Let's move on.

 5      MR. VELKEI:  Q.  I'm going to ask you, just to

 6 close the loop on the particular Blue Shield

 7 examination, did you do anything between Wednesday and

 8 today to refresh your recollection of the issues

 9 involved in the Blue Shield examination, you know, why

10 it was that it was settled for the amount of money it

11 was settled for?

12      A.  I discussed it with our counsel.  I don't

13 recall --

14      THE COURT:  Other than that.

15      THE WITNESS:  No.

16      MR. VELKEI:  Q.  So the testimony that you've

17 given, we've spent the last 10 or 15 minutes talking

18 about, the material differences that justify being here

19 today, what is that based upon?  Is that your review of

20 the documentation that's before you?

21      A.  I'm sorry.  The -- for Blue Shield?

22      Q.  Yes.

23      A.  I talked about the focus on the rescissions

24 and the action plan.  What else did I say?  I'm not

25 sure what you're referring to about what I said.
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 1      Q.  Your recollection of the focus on rescissions,

 2 is that an independent recollection that you recall

 3 that was the biggest issue that the Department was

 4 dealing with, or is that simply based on looking at the

 5 corrective action plans set forth in the exhibit in

 6 front of you?

 7      A.  Well, I know the Department was focused on

 8 rescissions because we did three -- at least I think

 9 three targeted exams.  And just looking at this -- at

10 this document (indicating), I see that the corrective

11 action plan takes up the bulk of the settlement.  So

12 it's based on my reading of that right now.

13      Q.  Anything else that informed your testimony

14 over the last 15 minutes about why PacifiCare is here

15 today as opposed to Blue Shield?

16      A.  No.

17      Q.  We've talked a little bit, Mr. Laucher -- and

18 forgive me if I'm going over old ground.  We talked

19 about your responsibilities once the exam report is

20 concluded.  And if you can help walk me through the

21 process, you received the company's draft response in

22 December 2007 -- "you," being your division received

23 the company's draft response.  And then a final report,

24 examination report, was issued, correct?

25      A.  Yes.
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 1      Q.  That was issued sometime in December 2007,

 2 January 2008, correct?

 3      A.  I'll take your word for that.

 4      Q.  All right.  And we don't -- there's no need to

 5 be precise there.

 6          But once the examination report was finaled,

 7 what, if any, additional responsibilities did you have

 8 with regard to this particular matter?

 9      A.  Well, you saw that I rate exams.  I think

10 we've seen that, that I identify whether something

11 needs a legal referral if that's not already apparent.

12 I would sign off on the legal referral that would be

13 submitted if one is necessary.  We're not required to

14 do one.

15      Q.  Okay.  Then once you have -- I assume that you

16 signed off on the legal referral in this matter?

17      A.  I don't recall if I did or not.

18      Q.  Presumably the engagement wouldn't go forward

19 unless one were -- unless there was a legal referral;

20 is that correct?

21      A.  Not necessarily.

22      MR. STRUMWASSER:  Excuse me.  "Engagement" is

23 ambiguous in this context.

24      THE COURT:  All right.

25      MR. VELKEI:  Q.  Forgive me for being inartful.
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 1          For this enforcement action to proceed to

 2 hearing, there would have had to have been a legal

 3 referral issued by somebody; is that correct?

 4      A.  No.

 5      Q.  And you don't know whether a legal referral

 6 was issued in this particular matter?

 7      A.  Correct, I don't know.

 8      Q.  Are you involved, as the market conduct

 9 division chief, are you involved in assessing what is

10 an appropriate penalty in connection with a particular

11 examination?

12      MR. STRUMWASSER:  Is the question was he?  He's no

13 longer that.

14      MR. VELKEI:  Yes.

15      THE WITNESS:  I'm sorry.  Is it on this case or

16 generally?

17      MR. VELKEI:  Q.  Okay.  We're talking generally.

18 So from 2002 to November of 2009, you were the market

19 conduct division chief, correct?

20      A.  Yes.

21      Q.  So you were responsible for all market conduct

22 examinations of licensed entities in the State of

23 California, correct?

24      A.  Yes.

25      Q.  Once an examination report is finaled, do you
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 1 participate in assessing what is an appropriate penalty

 2 under the circumstances?

 3      A.  In some cases, I do.

 4      Q.  Is there any -- is that part of your

 5 responsibilities, to be involved in assessing penalty?

 6      A.  Not specifically, no.

 7      Q.  And you state in some cases you do.

 8 Presumably, in some cases, you don't?

 9      A.  Correct.

10      Q.  What are the cases in which you get involved

11 in assessing penalties?

12      A.  Well, they're typically, you know, smaller in

13 range.  A couple hundred thousands dollars I probably

14 might weigh in with our attorney.  But it's never my

15 decision what the right amount is.  It's always the

16 Commissioner's decision.  And he has overruled some of

17 our settlements, I know, that the legal division

18 completed.  But the great majority he signs off on.

19      Q.  So if I understand correctly, you're involved

20 in helping assess penalties in some of the smaller

21 examinations that your division conducts?

22      A.  Yes.

23      Q.  And what about the larger, high-profile

24 examinations?  Are you involved in assessing penalties

25 there?
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 1      A.  I might be involved in the discussion of the

 2 issues, but typically, in the larger penalty amounts

 3 that I recall, I haven't been the one suggesting any

 4 figure at all.

 5      Q.  Would that be true here as well?

 6      A.  Yes.

 7      MR. STRUMWASSER:  Even though he didn't make a

 8 recommendation?

 9      THE COURT:  Here?  He said "yes," so....

10      MR. VELKEI:  Okay.

11      Q.  Was Mr. Cignarale involved in that process?

12      A.  For this exam?

13      Q.  Yes.

14      A.  Not that I know of.

15      Q.  Okay.  So could you list for me who the

16 persons at the Department are that would be responsible

17 for determining what an appropriate penalty should be

18 in connection with this particular examination?

19      A.  I would expect it to be our chief counsel and

20 the Commissioner.  And they would get input from -- we

21 have outside counsel here.  And our own attorneys would

22 perhaps have input.  But it's -- it's the

23 Commissioner's decision.

24      Q.  Who is the chief counsel?  When you say "chief

25 counsel," is there a particular person you have in



13308

 1 mind?

 2      A.  Yes.

 3      Q.  Who would that be?

 4      A.  It's Adam Cole.

 5      Q.  I've asked you, with respect to Blue Shield,

 6 what are the differences that justified not assessing a

 7 penalty there but, you know, taking this to hearing and

 8 seeking a significant penalty with PacifiCare.

 9          I'm going to ask you that same question with

10 regard to the Blue Cross matter.  Now, we talked about

11 Blue Cross being one of the largest if not the largest

12 PPO provider in the state of California, correct?

13      A.  Yes.

14      Q.  And the Department challenged a number of Blue

15 Cross's claims handling practices, correct?

16      A.  Yes.

17      Q.  And they also challenged and alleged that Blue

18 Cross had a practice of improperly rescinding member

19 coverage, right?

20      A.  Yes.

21      Q.  We talked on Wednesday that the total penalty

22 assessed against Blue Cross was $1 million.  Do you

23 recall that?

24      A.  Yes.

25      Q.  So what are the differences between this
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 1 examination involving PacifiCare and the one involving

 2 Blue Cross that justifies assessing only a

 3 million-dollar fine against Blue Cross but something

 4 far more significant here?  Would your answer be any

 5 different from what you gave me on the Blue Shield

 6 engagement?

 7      MR. STRUMWASSER:  We're now compound.

 8      THE COURT:  That's true, but --

 9      MR. VELKEI:  That's really what I'm trying to get

10 to.

11      THE COURT:  I appreciate that.

12          Do you understand the question?

13      THE WITNESS:  You want me to answer the first

14 question or the second?

15      THE COURT:  If you understand the question, I

16 think --

17      THE WITNESS:  My answer about focus on the action

18 plan for rescissions and the reimbursement of those

19 would be -- that would be the same.

20      MR. VELKEI:  Q.  Just to close the loop, the

21 million-dollar penalty assessed against Blue Cross

22 included resolution just not of the rescission

23 practices but allegations of unfair claims handling

24 practices too, correct?

25      A.  Yes, that's true.  But I don't recall that we
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 1 looked at a general population beyond rescissions for

 2 that exam.  But -- I don't recall.

 3      Q.  Well, this is the 7.2 million claims that were

 4 analyzed in connection with the Blue Cross examination,

 5 correct?

 6      A.  What did we look at for those -- yeah.  It's

 7 possible that we looked at an electronic analysis but

 8 then didn't do a sample beyond rescission files.  So it

 9 could have included some component of general claims

10 practices, but not all practices.

11      Q.  The Blue Cross examination included

12 examination of more than two years of claims handling

13 practices; isn't that true, Mr. Laucher?

14      A.  I don't recall.

15      MR. VELKEI:  Why don't we just take -- just to

16 refresh your recollection, then we can move on -- a

17 look at the Blue Cross -- I believe that would be 5420.

18 That would be the stipulation and waiver.  And I'd like

19 to direct your attention to Paragraph 3.  "On or about

20 May 6, 2006, the Department commenced a Market Conduct

21 Examination of ANTHEM'S claims practices and procedures

22 in California during the period of January 1, 2004

23 through February 28th, 2006."  Do you see that?

24      A.  Yes.

25      Q.  "The examination reviewed claims files and
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 1 related records involving Group and Individual

 2 Preferred Provider Organization products and examined

 3 guidelines, policies and procedures, training plans and

 4 forms adopted...for use in California," right?

 5      A.  Yeah.  It's still pretty generic and doesn't

 6 tell me if we looked at the universe of potential

 7 issues in those files.

 8      Q.  You just don't know --

 9      A.  But let me look -- yes, I think you're

10 correct.

11      Q.  And this was the examination where the

12 electronic analysis of over 7 million claims was used,

13 correct?

14      A.  I think that's right.

15      Q.  Just to close the loop, all of those issues,

16 related to claims handling practices, in addition to

17 the rescission practices, were resolved by the penalty

18 of $1 million?

19      MR. STRUMWASSER:  Can we have a moment before the

20 witness answers?

21      THE COURT:  Sure.

22      THE WITNESS:  I'm sorry.  Was there a --

23      THE COURT:  Wait a second.  They're checking to

24 see something, whether they want to object or not.

25      MR. STRUMWASSER:  No, we're fine.
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 1      THE COURT:  They decided not to object.

 2      THE WITNESS:  Yeah, I see that on Page 20.

 3      MR. VELKEI:  Q.  So that's a "yes"?

 4      A.  That's a "yes."

 5      Q.  I'd like to talk about two more examinations

 6 or situations where Commissioner Poizner assessed a

 7 fine to resolve outstanding examinations, reports.

 8 Okay?

 9          And the first one would involve Health Net.

10 Do you recall examinations being conducted with regard

11 to Health Net?

12      A.  Yes.

13      Q.  Is Health Net a large PPO provider in the

14 State of California, Mr. Laucher?

15      A.  Yes.

16      Q.  Certainly larger than any book of business

17 that PLHIC had, correct?

18      A.  I don't know, but I think that's true.

19      Q.  Now, your division commenced a market conduct

20 examination in 2005 for approximately a one-year

21 period, correct?

22      A.  I don't recall the dates.

23      Q.  Why don't we take a look, then, at what I

24 think should be marked for identification as 5422.  I

25 think that's the next in order.



13313

 1      THE COURT:  Let me see.

 2          It is.

 3      MR. VELKEI:  And that is an order to show cause in

 4 the matter of Health Net Life Insurance Company.

 5      THE COURT:  All right.  5422 is a Health Net OSC

 6 with a year anyway of 2005; is that right -- I mean

 7 2008.

 8      MR. VELKEI:  I believe it's 2008, your Honor.  I

 9 have 8/14/08.

10      MR. STRUMWASSER:  Proof of service is August 14,

11 '08.

12      THE COURT:  8/14/08 sound okay?

13      MR. VELKEI:  Yes.

14      MR. STRUMWASSER:  Yes.

15          (Respondent's Exhibit 5422 marked

16           for identification)

17      THE WITNESS:  Yes.

18      MR. VELKEI:  Q.  Okay.  So now I'm reading from

19 the OSC that was filed in August of 2008, and this

20 reflects that on or about January 2005, Department of

21 Insurance conducted an examination of claims handling

22 practices for Health Net from December 1st, 2003

23 through November 30th, 2004, correct?

24      A.  Yes.

25      Q.  And the investigation was specific to Health
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 1 Net's group and individual PPO product lines, correct?

 2      A.  Yes.

 3      Q.  And if I understand correctly, at that -- and

 4 before I go on, Mr. Laucher, this would have been an

 5 examination that you were responsible for supervising

 6 as division chief?

 7      A.  Yes.

 8      Q.  Okay.  The examination also included an

 9 investigation of consumer complaints for a three-year

10 period of time, correct?  And I direct your attention

11 to Paragraph 8 of the complaint.

12      A.  Yes.

13      Q.  And you also -- the Department also conducted

14 a targeted examination of rescission practices as well,

15 correct.

16      A.  Yes.

17      Q.  So examination looked at claims handling

18 practices for a one-year period, correct?

19      A.  Yes.

20      Q.  It analyzed complaints that were submitted,

21 consumer complaints, for a three-year period, correct?

22      A.  Yes.

23      Q.  And it also examined the company's practices

24 with respect to rescission; is that right?

25      A.  Yes.
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 1      Q.  And the complaint was filed alleging

 2 violations of a number of laws related to claims

 3 handling practices, correct?

 4      A.  Yes.

 5      Q.  It also alleged that Health Net engaged in a

 6 practice of improperly rescinding member's claims

 7 [sic], correct?

 8      A.  Yes.

 9      Q.  And in fact, the day that this examination or

10 this OSC was filed, the Department had already reached

11 a resolution with Health Net with regard to what would

12 be an appropriate penalty; isn't that true?

13      A.  I don't recall the date of the resolution, but

14 I know we did have a settlement with the company.

15      Q.  Certainly never went to hearing, correct?

16      A.  Correct.

17      Q.  And the resolution with the company resolved

18 all allegations of improper claims handling practices

19 based both on the market conduct examination and

20 complaints of consumers, correct?

21      A.  I don't see that here, but this isn't the

22 settlement document.

23      MR.  VELKEI:  Why don't I put that document in

24 front of you, Mr. Laucher, and mark that as 5423, which

25 is the stipulation and waiver in the Health Net Life
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 1 and Health Insurance matter.  I've also attached the

 2 order that was sign on behalf of Commissioner Poizner

 3 as one exhibit.

 4      THE COURT:  And the date?

 5      MR. VELKEI:  I believe -- the date is August 15th,

 6 2008 for the stipulation and waiver.

 7      THE COURT:  Okay.

 8      MR. VELKEI:  And then the order is dated September

 9 4th, 2008.

10      MR. STRUMWASSER:  Should we break those, up since

11 they're of a different date?

12      THE COURT:  Why?  Is there something different

13 about them?

14      MR. STRUMWASSER:  If there's a question about

15 whether things happened the same date and all that.

16      THE COURT:  I don't think so.  I will state on the

17 record that 5423 consists of two documents, the first

18 being a stipulation and waiver which has a date of

19 August 15th, and an order in that same case for Health

20 Net signed September 4th, '08.

21          (Respondent's Exhibit 5423 marked

22           for identification)

23      THE COURT:  If it turns out there's an objection

24 to one and not the other, I'll make them A and B.

25      MR. STRUMWASSER:  Okay.
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 1      THE WITNESS:  Okay.

 2      MR. VELKEI:  Q.  So in fact, the stipulation and

 3 waiver resolving this issue was filed just one day

 4 after the OSC was filed, correct?

 5      A.  Yes.

 6      Q.  And I believe I improperly said, when I was

 7 asking you whether the Health Net allegations included

 8 rescission of coverage, I actually said "rescission of

 9 claims."

10          So just to close the loop on that issue, I

11 think we can get agreement that the Department

12 contended there was an improper process of rescinding

13 member coverage at Health Net as well, correct?

14      A.  Yes.

15      Q.  And I think I may have actually referred to

16 Blue Cross as a provider.  I think we can both agree

17 that Blue Cross is in fact a health plan.  So to the

18 extent I referred to it as a provider, I really meant

19 to say "health insurer."

20          I'm happy to go back and re-ask those

21 questions if need be, Mr. Laucher.  Can we agree that

22 that was -- you understood the import of what I was

23 asking you?

24      MR. STRUMWASSER:  Rather than asking the witness

25 whether he wants to go over, we'll stipulate that --
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 1 those facts.

 2      THE COURT:  Thank you.

 3      MR. VELKEI:  Thank you.  I appreciate it.

 4      Q.  And just to close the loop on this one, at the

 5 time the OSC was filed, the Department already knew the

 6 penalty that was going to be assessed against Health

 7 Net?

 8      A.  Well, they're a day apart, so I would be

 9 speculating, but I would guess so.

10      Q.  And the stipulation and waiver included a

11 series of corrective actions that the Department

12 basically mandated Health Net get involved in?

13      A.  Yes, mostly focused on getting coverage back

14 to those who had had coverage rescinded, going back

15 some period in time, yes.

16      Q.  Finally, sir, to resolve all of the issues

17 that had been determined in the context of the

18 examinations of claims handling practices,

19 investigation of consumer complaints, and the

20 allegations related to improper rescission of coverage,

21 all of those issues were resolved with the penalty of

22 $3.6 million, correct?

23      A.  Yes, that and agreement to the action plan and

24 changes in processes, yes.

25      MR. VELKEI:  I think this is an appropriate time
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 1 for a break, your Honor.

 2      THE COURT:  Sure.

 3          (Recess taken)

 4      THE COURT:  Back on the record.

 5      MR. VELKEI:  Q.  Mr. Laucher, have you heard of a

 6 company called Conseco Senior Health Insurance Company?

 7      A.  Yes.

 8      Q.  That was also a -- the subject of examinations

 9 by your division, correct?

10      A.  Yes.

11      Q.  It was the subject of a resolution by

12 Commissioner Poizner, correct?

13      A.  I don't recall a resolution.

14      MR.  VELKEI:  Why don't I introduce, mark as

15 exhibit next in order -- I believe it's 5423, your

16 Honor?

17      THE COURT:  I think you're 24.

18      MR. VELKEI:  24.

19      THE COURT:  So 5424 is an order to show cause in

20 the Conseco matter with a date of December 3rd, 2008.

21          (Respondent's Exhibit 5424 marked

22           for identification)

23      MR. STRUMWASSER:  The record should probably

24 reflect it's the first amended.

25      THE COURT:  Certainly.
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 1      THE WITNESS:  Okay.

 2      MR. VELKEI:  Q.  Okay.  Do you recognize what's

 3 been marked as 5424, sir?

 4      A.  Yes.

 5      Q.  This is, in fact, a first amended OSC that was

 6 filed in response to market conduct examinations

 7 conducted by your division, correct?

 8      A.  Yes.

 9      Q.  And also there were a number of consumer

10 complaints that were made that also prompted

11 investigation, correct, Mr. Laucher?

12      A.  Yes.

13      Q.  Now, this particular health insurance, would

14 it be fair to describe them as disability policies

15 providing long-term care coverage?

16      A.  Yes, I think that's -- they're long-term care

17 coverages.

18      Q.  So that would impact folks in need of serious

19 medical attention, correct?

20      A.  Yes.

21      Q.  Seniors?

22      A.  Generally it's seniors that collect under

23 these policies.

24      Q.  Disabled persons?

25      A.  Yes.
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 1      Q.  They're actually people with serious diseases

 2 including cancer, correct?

 3      A.  Yes.

 4      Q.  So there were a number of complaints that were

 5 received from policyholders related to the long-term

 6 care policies, home health policies, cancer policies

 7 and other policies issued by Conseco, correct?

 8      A.  Yes.

 9      Q.  So the enforcement action that was ultimately

10 brought included the results of investigations of more

11 than three years of consumer complaints, right?

12      A.  Yes.

13      Q.  And complaints by some of these disabled and

14 seniors, a number of them, correct?

15      A.  Yes.

16      Q.  And it also included a market conduct

17 examination that covered nearly two years from July

18 1st, 2005 to March 31st, 2007, correct?

19      A.  Yes.

20      Q.  It was the Department's conclusion that

21 Conseco was engaging in a number of improper claims

22 handling practices that impacted these seniors and

23 other disabled individuals, correct?

24      A.  Yes.

25      Q.  And that violated the law?
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 1      A.  Yes.

 2      Q.  And these problems included problems on

 3 sending acknowledgment letters, didn't they, sir?

 4      A.  I didn't review it that closely, but that's --

 5 I don't know.

 6      THE COURT:  These are to consumers?

 7      MR. VELKEI:  Unclear, your Honor.  It just talks

 8 about failure to send acknowledgement letters.

 9      THE COURT:  Does it say which code section?  That

10 could tell us.

11      MR. VELKEI:  Let me see.

12      Q.  So if we turn to Page 4, "CDI received

13 complaints from" -- if we look at Subsection B, "CDI

14 received complaints from 14 policyholders who contended

15 that Conseco failed to acknowledge and act reasonably

16 promptly in communications from them pertaining to

17 claims under their policies."

18          So it would appear that these are failure to

19 acknowledge of consumers or patients, correct?

20      A.  Yes.

21      Q.  But fair to say that there were issues

22 associated with failing to acknowledge claims?

23      A.  Yes.

24      Q.  And there also were a number of late pays

25 alleged, correct, Mr. Laucher?
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 1      A.  Yes.

 2      Q.  Is that fairly common when these market

 3 conduct examinations are conducted, that typically the

 4 examiners find at least some instances of claims paid

 5 more than 30 working days?

 6      A.  Is it common?  I'd say that you would find it

 7 in a number of reports.  I don't know if it's common --

 8 meaning more than half the time?  I don't know.

 9      Q.  It happens fairly often?

10      A.  It's -- yeah, I'm sure we've cited it many

11 times.

12      Q.  There were also allegations associated with

13 deficiencies on the company's EOBs in this particular

14 action against Conseco, right Mr. Laucher?

15      A.  Yes.

16      Q.  Now, the matter was resolved within seven

17 months of filing of the OSC; isn't that true?

18      A.  I don't recall when it was --

19      MR.  VELKEI:  I'd like to introduce Exhibit 5425,

20 the stipulation and waiver that was in fact filed

21 with -- filed on, excuse me, July 14th, 2009.

22          And we have both the stipulation and waiver,

23 your Honor, and also the order, which is -- appears to

24 be dated July 31st, 2009.  I would suggest we just have

25 them as one exhibit.
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 1      THE COURT:  That's fine.  If there's a problem,

 2 we'll just enter them and I'll make them A and B.

 3      MR. VELKEI:  Sounds good, your Honor.

 4      THE COURT:  All right.  The stipulation and waiver

 5 in the Conseco matter is 5425, and the order is also

 6 5425.  The stipulation and waiver is dated July 14th,

 7 '09, and the order is July 31st, '09.

 8          (Respondent's Exhibit 5425 marked for

 9           identification)

10      THE WITNESS:  Okay.

11      MR. VELKEI:  Q.  All right.  So in fact, the

12 enforcement action was resolved within seven months of

13 filing the OSC that we just looked at, correct?

14      A.  Yes.

15      Q.  And all of the issues that we've just talked

16 about associated with customer complaints as well as

17 claims handling practices for that nearly two-year

18 period were all resolved in the course of this

19 stipulation and waiver and subsequent order, correct?

20      A.  I see on Page 8, Item 9, it appears to be,

21 here, at least, limited to the market conduct

22 examination.

23      Q.  Mm-hmm.

24      A.  So I don't know if I've missed something about

25 dealing with the consumer complaints.
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 1      Q.  It says, "...constitutes a complete resolution

 2 of the matters set forth in the accusation and

 3 constitutes a resolution of the matters set forth in

 4 the reports," correct?

 5      A.  Yes, it does.

 6      Q.  There were a series of actions that were

 7 basically established by the Department, correct?

 8      A.  Yes.

 9      Q.  These all related specifically to claims

10 handling issues, right?

11      A.  Yes.

12      Q.  The total fine assessed at Conseco for the

13 practices which impacted folks in most need of medical

14 attention was half a million dollars, correct?

15      A.  Yes.  But this company has -- was spun off

16 from its affiliate group with a limited amount of

17 surplus and has potential financial concerns.

18      Q.  Ownership had changed?

19      A.  Yes.  Doesn't change what was alleged, but

20 the --

21      Q.  If we look back at the --

22      MR. STRUMWASSER:  Excuse me.  He's not finished.

23      MR. VELKEI:  Q.  I'm sorry.

24      A.  But that would have been a consideration for

25 the penalty amount, that this money is potentially



13326

 1 coming out of the benefit available to these insureds.

 2      Q.  So just to close the loop, penalty assessed

 3 for all the claims handling practices alleged over a

 4 nearly two-year period was half a million dollars,

 5 correct?

 6      A.  That's what the settlement was for.

 7      Q.  And these policies were directed at people in

 8 most serious need of medical attention, right?

 9      MR. STRUMWASSER:  Asked and answered.

10      THE COURT:  Sustained.

11      MR. VELKEI:  Q.  If you could explain for me on

12 the description of the parties of the OSC, so we go

13 back to Page 2 of the OSC, there's a reference here the

14 very last sentence of that description of parties, "The

15 Commissioner is further informed and believes that the

16 ownership of Conseco has changed since the commencement

17 of this action, but the change of ownership does not

18 affect the matters set forth herein or the relief

19 sought by the Commissioner."

20          Is your testimony that this statement in the

21 OSC is not in fact accurate, Mr. Laucher?

22      A.  I'm not seeing that, but....

23      Q.  Right up here, sir.  It's just right under the

24 description of the parties.

25      A.  Yeah.  I expect that the relief sought is
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 1 focusing on the relief to the consumer.  That's the

 2 focal point of the agreement again.

 3      Q.  When you say you expect that, what is that

 4 based upon?

 5      A.  That's my reading of this and knowledge of the

 6 financial issues that were involved.

 7      Q.  Any other high-profile exams which have been

 8 resolved by Commissioner Poizner related to health

 9 insurance companies?  Any ones that I have missed?

10      MR. STRUMWASSER:  Without respect to time?

11      MR. VELKEI:  Without respect to time -- well,

12 resolved by Commissioner Poizner, so --

13      MR. STRUMWASSER:  Understand.

14      THE WITNESS:  I don't recall others.

15      MR. VELKEI:  Q.  Just out of curiosity,

16 Mr. Laucher, how long have you been with the

17 Department?

18      A.  25 years.

19      Q.  In those 25 years, can you tell us, what is

20 the largest penalty that has ever been assessed by the

21 Department against a licensed entity in the State of

22 California?

23      THE COURT:  Including not health insurance?

24      MR. VELKEI:  Including --

25      Q.  Any.
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 1      A.  I would -- the largest I know of might be --

 2 well, the largest that I remember is in terms of a

 3 penalty amount itself is Unum.

 4      Q.  What was that amount, sir?

 5      A.  It's somewhere around $15 million in penalties

 6 and then corrective action plan.

 7      Q.  Are you certain of the number, or is that just

 8 your best recollection?

 9      A.  It's in that ballpark.  I'm not sure if that's

10 the exact number.

11      Q.  It's your best recollection?

12      A.  Yes.

13      Q.  Okay.  Have you ever formed an opinion --

14 withdraw that question.

15          Why don't we switch topics, then, and talk a

16 little bit about acknowledgements, Mr. Laucher.  I

17 think I left up there a copy of the Insurance Code for

18 you.  And I want to direct your attention if I can to

19 10133.66(c).

20      A.  This is actually a Code I brought in.  I think

21 you took back the other one.  This is from 2008.  I

22 don't know if it matters.

23      Q.  If you want a more updated version, I'm happy

24 to give this back to you.  I don't think it does,

25 but --
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 1      A.  Okay.  No, this is fine.

 2      Q.  Terrific.  Have you spent much time with the

 3 statute in terms of how you think it should be

 4 interpreted?

 5      A.  I have reviewed this statute when it's come

 6 before me.  Other than that, no.

 7      Q.  Okay.  So are you comfortable with what you

 8 think the Department's interpretation of the statute

 9 should be?

10      MR. STRUMWASSER:  Objection, irrelevant.

11      THE COURT:  I don't know if it's irrelevant.

12 Seems very vague to me.

13      MR. VELKEI:  Q.  Why don't I do it a different

14 way.  Why don't I just put a document in front of you.

15 And the document shows that you are the custodian of

16 record.  So let me see, first of all, whether you even

17 recognize the document.  We'll go from there.

18      THE COURT:  5426?

19      MR. VELKEI:  Yes, your Honor.  Thank you.

20      MR. VELKEI:  5426 is an undated document entitled

21 "Acknowledgment Statute, CIC 10133.66(c), More on CDI's

22 View," and the Bates number is CDI249758.

23      THE COURT:  All right.  5426 --

24      MR. STRUMWASSER:  Can we have a moment?

25      THE COURT:  Sure.
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 1      MR. STRUMWASSER:  Your Honor, turns out this is an

 2 inadvertently produced document that was written by

 3 Ms. Rosen.

 4      THE COURT:  Okay.  So you're claiming it's

 5 attorney-client privilege?

 6      MR. STRUMWASSER:  That's right, and work product.

 7      MR. VELKEI:  Well, you know, your Honor, this is

 8 probably the most cogent sort of statement of what the

 9 Department's view is on this issue.

10      THE COURT:  I'm sure Ms. Rosen appreciates that.

11      MR. VELKEI:  Absolutely.  It's intended as a

12 compliment.

13      THE COURT:  But if it is in fact something that

14 she wrote to her client, I don't think it's admissible.

15      MR. VELKEI:  Can we get a little bit more detail

16 in terms of -- and counsel has asked the same of me in

17 this situation -- in terms of when this was created?

18      THE COURT:  Why don't I return it to you.  And you

19 want to do that off the record?

20      MR. VELKEI:  Sure, that's fine.

21      THE COURT:  We'll go off the record.  Why don't

22 you give you five minutes, and you'll discuss it where

23 it's going to go.

24          (Recess taken)

25      THE COURT:  Go back on the record.  Are we
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 1 withdrawing that?

 2      MR. VELKEI:  So we didn't get any information.  I

 3 was just waiting on information on the date of the

 4 document, just like you've done with me.

 5      MR. STRUMWASSER:  All I know is the witness has

 6 confirmed that he received it from Ms. Rosen.  Other

 7 than that, we don't recall the exact date.

 8      MR. VELKEI:  Could we get the date from you?

 9 Doesn't have to be right now.

10      MR. STRUMWASSER:  I don't know that it matters --

11 because its privileged.

12      MS. ROSEN:  It was post OSC.

13      THE COURT:  It was after the OSC?

14      MS. ROSEN:  (Nods affirmatively)

15      THE COURT:  All right.  Let's move on.

16      MR. VELKEI:  Q.  I want to ask you a series of

17 questions about the statute, Mr. Laucher.  And if your

18 view to have world is you don't really know, you don't

19 know what the Department's interpretation is, just tell

20 me that and, we can move on.

21          Chuck, do you have the language of the

22 statute?  If you could just put it up on the screen.

23      THE COURT:  Well, we're looking at (c)?

24      MR. VELKEI:  Q.  I initially asked you how much

25 time you spent with the statute.  And I'm not trying to
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 1 mischaracterize, so if I'm not getting this right, tell

 2 me.  I understood your testimony to be you looked at it

 3 once or twice, but beyond that you don't have much

 4 familiarity with it.

 5      MR. STRUMWASSER:  I don't think that does conform

 6 to his testimony.

 7      THE COURT:  I don't know.

 8      MR. VELKEI:  Q.  So did I inaccurately describe

 9 your previous testimony on --

10      A.  Well, I think what I was just saying is I

11 haven't reviewed it beyond the times it came before me

12 through our exam process.

13      Q.  Okay.

14      A.  I haven't done a study of it or -- aside

15 from --

16      Q.  Understood.

17      A.  -- from looking at it when it came up.

18      Q.  Did it come up in the context of the draft

19 report that you received related to this examination?

20      A.  Yeah, I'm pretty sure we had cited this in the

21 initial draft.

22      Q.  Has it come up since?

23      A.  This code section?

24      Q.  Yes.

25      A.  I think it has.
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 1      Q.  Have you -- I'm sorry?

 2      A.  I guess my answer is I don't recall

 3 specifically.

 4      Q.  And just to ask you, have you seen violations

 5 of this particular subsection of 10133.66 alleged

 6 against other health insurance companies?

 7      A.  I don't recall.

 8      Q.  All right.  At any point if you think this is

 9 kind of above your pay grade, not part of your

10 responsibility, you just tell me.  I mean, I'll ask you

11 who you think is a better person to sort of recite the

12 Department's view, but I want to see if I can get your

13 understanding of what the statute means.  And I want to

14 see if we can agree on a couple things first off the

15 bat.

16          So the first thing that I want to ask you is

17 would you agree with me, Mr. Laucher, that, if a claim

18 is actually paid within 15 working days, there's no

19 need for any kind of acknowledgment within the scope of

20 the statute?

21      A.  I would agree.

22      Q.  Okay.  And would you also agree with me that

23 any claims that are processed electronically via EDI

24 would not need anything other than the automatic

25 acknowledgement that's provided in the context of those
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 1 claims?

 2      A.  Yes.  If there's an electronic acknowledgment,

 3 that can suffice, yes.

 4      Q.  It can suffice.  It does suffice, correct?

 5      A.  It suffices if the claim was submitted through

 6 that means.

 7      Q.  Okay.  And that's in fact what the statute

 8 says, "If a claimant submits a claim to a health

 9 insurer using a claims clearinghouse, its

10 identification and acknowledgment to the clearinghouse

11 within the time frames set forth above shall constitute

12 compliance with this section," correct?

13      A.  Yes.

14      Q.  So really, then, all we're talking about as

15 potentially noncompliant is that subset of claims that

16 weren't paid within 15 working days and weren't

17 processed through an electronic clearinghouse, correct?

18      A.  If the electronic clearinghouse did have the

19 acknowledgment, that would be true, yes.

20      Q.  I want to show you a slide that I utilized

21 with Ms. Berkel, Susan Berkel.  And I want you to take

22 a look at it and assume that the math is correct, okay?

23 So -- hopefully to illustrate the point we were just

24 talking about.  Give me one second, sir.

25          This is actually one page of slides from 5252.
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 1 And I'll just give folks a copy so everyone has it in

 2 mind.

 3      THE COURT:  You want to write "5252" on the top

 4 just so we don't lose track here?

 5      MR. VELKEI:  Q.  Now, Mr. Laucher, we kind of

 6 looked at this a different way, which is we are taking

 7 off the table what we considered to be compliant under

 8 anybody's rule.  So first of all, would you agree,

 9 assuming the math is correct -- and I'm not asking you

10 to verify the math.

11      A.  Sure.

12      Q.  -- that, in fact, as to 1,064,117 claims,

13 there's no issue about there being some violation of

14 10133.66(c), correct?

15      MR. STRUMWASSER:  I'm not sure what this is

16 adding.  There's an asked and answered question about

17 electronic documents.  And he's asking the witness to

18 assume the numbers.  So I'm in the sure what's left

19 here, other than an opportunity for confusion.

20      MR.  VELKEI:  No, it's not an opportunity for

21 confusion.  I just want to make sure we're operating on

22 the same wavelength.  So he's not here to check the

23 math.  I think that's fine.

24      THE COURT:  So if the math is correct, then it's

25 true that those are not violations of 10133.66(c)?
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 1      THE WITNESS:  Yes.

 2      MR. VELKEI:  Q.  To the extent that the OSC

 3 includes claims that are either paid within 15 working

 4 days or processed via electronic clearinghouse, those

 5 alleged violations should in effect be removed from the

 6 OSC, correct, in your opinion?

 7      MR. STRUMWASSER:  I'm not sure that's the right

 8 formulation of it because the OSC kind of drops out.

 9 The point here, I think, is does he agree they aren't

10 citable, I guess.  But whether they're in the OSC is --

11      THE COURT:  The Department wouldn't cite those,

12 right?

13      MR. VELKEI:  Shouldn't cite those, maybe, is the

14 word.

15      THE WITNESS:  Yes.

16      MR. VELKEI:  Q.  So really what we're talking

17 about, Mr. Laucher, is the delta -- again, I want you

18 to assume this math is correct -- between the total

19 number of claims submitted by providers less the total

20 number of claims either paid within 15 working days or

21 submitted electronically.

22      MR. STRUMWASSER:  Objection.  The "what we're

23 talking about..." is ambiguous.

24      MR. VELKEI:  What?

25      MR. STRUMWASSER:  The question is, "What we're
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 1 talking about is...."  And I don't know what that means

 2      THE COURT:  So those that are citable.

 3      MR. VELKEI:  Q.  Right.  Those that are citable

 4 would just be the delta, then -- arguably citable,

 5 let's put it that way, should then be the delta between

 6 the 1,119,599 and 1,064,117, correct?

 7      THE WITNESS:  By "delta" you just mean the --

 8      THE COURT:  The difference.

 9      THE WITNESS:  -- the difference?

10      MR. VELKEI:  Q.  Yes.

11      A.  Yes.

12      Q.  That would turn out to be -- hope you don't

13 mind if I'm standing.

14      A.  No.

15      Q.  55,482 claims that are even arguably subject

16 to a violation of 10133.66(c)?

17      THE COURT:  Provided his math is correct.

18      MR. VELKEI:  Q.  Provided the math is correct?

19      THE COURT:  Don't -- if you agree to the number.

20      THE WITNESS:  If that adds up, then yes.

21      MR.  VELKEI:  Q.  Do you want to check the

22 calculation?

23      MR. STRUMWASSER:  Objection --

24      THE COURT:  He doesn't know.  That's clear.

25      MR. VELKEI:  Q.  So I want to talk about where we
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 1 have disagreement.

 2          So going back to the statute, if you could,

 3 Chuck.

 4          In your opinion, Mr. Laucher, are there any

 5 conditions upon use of these alternative forms of

 6 acknowledgment?  So you've got -- you know, you can

 7 disclose in the same manner as a claim was submitted to

 8 you, which is probably a letter.  But I want to now

 9 focus on the alternative mechanisms.  Are there any

10 conditions upon their use in your opinion?

11      A.  Well, yes.

12      Q.  What are those conditions?

13      A.  It's that they be a mutually agreeable

14 accessible method of notification.

15      Q.  Okay.  Anything else?

16      A.  That the provider be -- can use that means,

17 that readily accessible method to readily confirm the

18 receipt of the claim and the recorded date.  So readily

19 confirm.

20      Q.  Anything else?

21      A.  Just, that it's from the office that was

22 supposed to have gotten the claim.

23      Q.  Okay.  So -- and again, I'm not trying to put

24 words in your mouth.  So if I'm getting this wrong,

25 tell me.
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 1          The two conditions that I identified are, one,

 2 that to use the telephone, Web site, or some other

 3 means, there has to be agreement with the providers; is

 4 that correct?

 5      A.  Yes.

 6      Q.  And, two, that whatever mechanism you use, a

 7 provider must be able to readily confirm receipt of the

 8 claim?

 9      A.  Yes.

10      MR. VELKEI:  Q.  Anything else?

11      THE COURT:  And the recorded date.

12      MR. VELKEI:  Q.  And the recorded date.

13          I'm sorry.  Anything else, sir?

14      A.  No.

15      Q.  Focusing on the piece on agreement, so if I

16 understand correctly, what you're saying is, submitted

17 or provided through an electronic means by telephone,

18 Web site, or another mutually agreeable accessible

19 method of notification.  So are you saying that the

20 reference to mutually agreeable qualifies not just

21 alternative -- not just the last method but telephone

22 and Web site as well?

23      A.  Yes.

24      Q.  What do you base that upon?

25      MR. STRUMWASSER:  Your Honor, we're now into legal
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 1 analysis.

 2      THE COURT:  Sustained.

 3      MR. VELKEI:  Q.  What is required -- what form of

 4 agreement is required to get from the provider?

 5      A.  I'm sorry.  What form of agreement?

 6      Q.  So the position -- your position is some form

 7 of agreement is required by the provider to utilize Web

 8 site or telephone or some other means, right?

 9      A.  Yes.

10      Q.  What constitutes agreement within the

11 parameters of that statute?

12      A.  Agreement is that both parties have agreed to

13 the format used.

14      Q.  Does the agreement have to be in writing?

15      MR. STRUMWASSER:  Legal conclusion.

16      MR. VELKEI:  Just trying to get to the

17 understanding.

18      THE COURT:  I'll let him answer what he thinks, I

19 guess.  Doesn't --

20      THE WITNESS:  I don't know.

21      MR. VELKEI:  Q.  Okay.  Is it enough to put the

22 agreement or the -- in the provider manual that's

23 provided to providers that contract with PacifiCare?

24      MR. STRUMWASSER:  No foundation.

25      THE COURT:  If you know.
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 1          But I think you're getting close to the edge

 2 here.

 3      MR. VELKEI:  I'll take it all the way, as far as

 4 you let me go, your Honor.

 5      THE COURT:  No kidding.

 6          Did you understand the question?

 7      THE WITNESS:  Well, it would seem to me a manual

 8 is dictating something rather than setting forth items

 9 of agreement.

10      MR. VELKEI:  Q.  Fair to say that the statute

11 doesn't really provide any level of detail about what

12 form of agreement would be required?

13      A.  Yes.

14      Q.  Okay.  And fair to also say the Department

15 never provided any level of detail to licensed entities

16 telling them their view of what level of agreement

17 would be required?

18      MR. STRUMWASSER:  Its view?

19      MR. VELKEI:  Q.  Its view?

20      A.  Not that I know of.

21      Q.  So if I'm an attorney for some other licensed

22 entity, if I want to understand the Department's

23 interpretation of the need for an agreement and what

24 that agreement means, is there anywhere I can go to

25 find that information?
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 1      MR. STRUMWASSER:  Objection, argumentative and

 2 irrelevant.

 3      THE COURT:  All right.  Sustained.

 4      MR. VELKEI:  Your Honor, it goes to the notice

 5 issue.  And our view is --

 6      THE COURT:  You know, they've said a hundred

 7 different times, different ways, there's nothing.

 8 Let's move on.

 9      MR. VELKEI:  Okay.

10      Q.  When you say "must be able to readily

11 confirm," that would suggest that the provider needs to

12 take some action, right?

13      A.  Well, when they're reviewing -- "readily

14 confirm."

15      Q.  In other words, it appears to contemplate some

16 action by the provider to check and see if the claim

17 has actually been received?

18      A.  I don't know if it's an action or just a

19 simple understanding of what's in front of them.

20 That's how I would see a confirmation, "readily

21 confirm."

22      Q.  But it's not clear from the face of the

23 statute?

24      A.  No.  It says, "...the provider may readily

25 confirm" -- "...by which the provider...."  So he's got



13343

 1 something in front of him or her by which they can

 2 confirm the recorded date and the receipt.  So the

 3 action is simply recognizing those facts to be so from

 4 what is in front of them.

 5      Q.  Where are you getting that from?

 6      MR. STRUMWASSER:  Objection, argumentative.

 7      THE COURT:  Sustained.

 8      MR. VELKEI:  Q.  Is the level of detail that you

 9 just provided reflected in the actual statute?

10      MR. STRUMWASSER:  Legal conclusion.

11      THE COURT:  Sustained.

12      MR. VELKEI:  Your Honor, I just want to

13 understand --

14      THE COURT:  Look, I think it's a reasonable

15 reading after the comma to say "...by which the

16 provider may readily confirm the insurer's receipt of

17 the claim and the recorded date of the receipt within

18 15 working days of receipt."  It's a perfectly

19 reasonable interpretation that it doesn't require the

20 provider to do anything but that they can confirm it.

21      MR. VELKEI:  Your Honor, I agree.  And I think a

22 reasonable interpretation would also be that this --

23 you know, there's no affirmative obligation by the

24 licensed entity, that the provider, if they want the

25 information, just has to be able to get it.
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 1      THE COURT:  I know that's what you're arguing.

 2      MR.  VELKEI:  But the point is, when a statute is

 3 subject to more than one reasonable interpretation --

 4 right?

 5      THE COURT:  You can argue that later.  You're done

 6 with this witness on this issue.  Move on.

 7      MR. VELKEI:  Q.  Do you believe, in your opinion,

 8 Mr. Laucher, that the statute clearly sets forth an

 9 affirmative obligation by the licensed entity to take

10 some action to actually send the letter where a claim

11 is not paid within 15 days or processed electronically?

12      MR. STRUMWASSER:  I'm not sure -- it's the same

13 problem.  It's also ambiguous.  But you know, I just

14 think -- I'm not -- I'm prepared to not object to the

15 question if it's properly formulated, but your Honor

16 may just want to move on and get a bit done.  But I

17 think the question is vague.

18      THE COURT:  Did you understand the question?

19      THE WITNESS:  I'd need it restated.

20      MR. VELKEI:  Q.  Does the statute, in your

21 opinion, set forth an obligation by the insurer to take

22 some affirmative action when they utilize one of these

23 alternative forms of acknowledgment?

24      A.  Well, it says that each claim shall be

25 identified and acknowledged.  And acknowledged is an
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 1 affirmative action.

 2      Q.  Is that a "yes," sir?

 3      A.  Yes.

 4      Q.  Okay.  So telephone, if the company wants to

 5 use a telephone as an alternative form of

 6 acknowledgment, what are the affirmative actions that

 7 must be taken by the insurer to be compliant with the

 8 statute?

 9      MR. STRUMWASSER:  Objection, vague as to "use the

10 telephone."

11      THE COURT:  I'm going to sustain the objection.

12 What do you want him to say?  The insurance company

13 picks up the telephone and calls the provider?  No,

14 that isn't what you want to hear.  Let's move on.

15          I know what your position is.  You're not

16 going to get --

17      MR. VELKEI:  I'm not trying to convince this

18 gentleman to agree with me, your Honor.

19      THE COURT:  That's good.

20      MR. VELKEI:  I'm really not.

21          But I just want to understand because we've

22 never had a clear recitation of what the interpretation

23 of the statute is.  So if the Court is frustrated with

24 my questioning the CDI witnesses, forgive me.  But I've

25 yet to get anybody who is up on the stand defending the
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 1 position.

 2          And if Mr. Laucher is not the right person and

 3 there's someone better, your Honor, just tell me who it

 4 is.  Let's just do this once.

 5          But the reality is, with each of these

 6 witnesses, your Honor, we get a different answer.

 7 Ms. David said it was based on some policy.  She said

 8 to me, it's not based on interpretation of the statute,

 9 it's some policy that's not in writing.

10          So I guess another way to do this to save

11 time, your Honor, is let the Department designate

12 somebody who is responsible for reciting what the

13 position of the Department is on this issue, and let us

14 just ask these questions once.

15          We're now up to deputy commissioner, your

16 Honor, and I'm just simply trying to pin down sort of

17 what the theory is precisely.  And then, to the extent

18 I'm suggesting it's not in the statute, that's not to

19 say that his answer -- his interpretation isn't a

20 reasonable one but to suggest that, at a minimum, it's

21 open to -- it's ambiguous.

22          That's really all I'm trying to do, your

23 Honor.

24      THE COURT:  So I don't need -- for you to argue

25 what you just argued, I don't need Mr. Laucher to make



13347

 1 any statements concerning the statute.

 2      MR. VELKEI:  Except that from a due process

 3 perspective, your Honor, you know, as a licensed entity

 4 being subject to pretty substantial potential

 5 penalties, to ask the -- to ask these witnesses what

 6 their view is -- did they communicate it to the

 7 company?  Would they agree that the statute doesn't

 8 necessarily say that so it's open to a different

 9 interpretation?

10          If the company's not on notice that this is

11 how this particular statute is going to be applied,

12 then we can't be subject to these kinds of

13 extraordinary penalties.

14          So all I'm trying to do is get the Department

15 to articulate what their theory is and create a record

16 that says, at a minimum, the interpretation is subject

17 to reasonable difference of minds or opinion, and

18 there's been nothing from the Department ever to this

19 day set forth in writing that articulates what this

20 position is.  That in and of itself is a significant

21 fact.

22      MR. STRUMWASSER:  Your Honor, to the extent that

23 he wants to argue this in the briefs, we have no

24 objection to it.  We expect it will be there.  It's

25 about how you interpret the statute.
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 1      THE COURT:  I understand.

 2      MR. STRUMWASSER:  If the argument now is that a

 3 statute is subject to a due process challenge or the

 4 application is always subject a due process challenge

 5 because no matter how clear the statute is or isn't, no

 6 matter how clear the agency's interpretation of it is,

 7 there's always open questions, he's entitled to make

 8 that argument as well.

 9          Although I would note, your Honor, that this

10 is really not the right statute for him to make that

11 argument since, at the time of the conduct in question,

12 both the Department and the company believed that

13 written acknowledgment was necessary.

14          Nevertheless, all those things can be argued,

15 but there is no need for an evidentiary representation

16 by anybody about what the statute says.

17      MR. VELKEI:  Your Honor, if I may, I think we've

18 now heard, and even from Mr. Laucher -- and I do

19 appreciate all his time here.  And I know he's a busy

20 guy.

21          And I think you admirably and honestly

22 answered a bunch of questions.

23          But what we have learned is there's a bunch of

24 rules they can follow or not depending on their whim.

25      THE COURT:  Mr. Velkei, you may be able to argue
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 1 that some place down the line.  I'm putting an end to

 2 this now.  Mr. Laucher does not have to tell you what

 3 he thinks this means.  You need to argue and convince

 4 me what it means one way or the other and whether or

 5 not it's subject to or open to interpretation.

 6          You have some interesting evidence, and it may

 7 be open to interpretation based on other things.  I

 8 don't need Mr. Laucher's input on this.  Move on.

 9      MR. VELKEI:  Understood.  Thank you very much for

10 your time on this, your Honor.

11      Q.  Just to close the loop, from a regulatory

12 perspective, Mr.  Laucher, do you think it's fair

13 penalize somebody under a statute where the obligations

14 are not clear?

15      MR. STRUMWASSER:  Objection, irrelevant.

16      MR.  VELKEI:  How can it be irrelevant?

17      THE COURT:  Because Mr. Laucher isn't the person

18 who makes that decision.  Whether it's fair or not is

19 not his decision to make.

20      MR. VELKEI:  Your Honor, I guess, then, it would

21 be Commissioner Poizner that I need to ask that

22 question.

23      THE COURT:  I guess I'm going to sustain the

24 objection.

25      MR.  VELKEI:  I think this is probably a good time
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 1 to take a lunch break.  Perhaps I can regroup.

 2          To be honest with you and in fairness to

 3 myself, we expected to ask specific questions on this

 4 specific document.  And I think part of the problem is

 5 we're now operating in a vacuum.  And I thought I'd

 6 just barrel through.  But it's clearly not as

 7 successful as I would have hoped.

 8      MR. STRUMWASSER:  How are we on time?

 9      MR. VELKEI:  I think it's probably going to be

10 another hour or two.

11      MR. STRUMWASSER:  Should we come back at 1:15?

12      MR. VELKEI:  I would prefer 1:30 just because,

13 given other elements, I want to take a look at my

14 outline.

15      THE COURT:  All right.  1:30.

16          (Whereupon, the luncheon recess

17           was taken at 11:46 o'clock p.m.)

18

19

20

21

22

23

24

25
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 1                     AFTERNOON SESSION

 2          (Whereupon, the appearance of all

 3           parties having been noted for the

 4           record with the exception of

 5           Mr. Kent, the proceedings resumed

 6           at 1:35 p.m.)

 7                         ---o0o---

 8      THE COURT:  This is 5426.  This is the -- we

 9 usually call them motions to compel, but okay.

10      MR. VELKEI:  I think it really tracks off of the

11 language of the statute.  That's effectively what we're

12 doing is seeking a motion, moving to compel, documents.

13      MR. STRUMWASSER:  Are they calling it a motion to

14 compel, your Honor?

15      MR. VELKEI:  No, it's calling it what it's called

16 in the caption so we can be precise.

17      THE COURT:  Yes.  That's Exhibit 5426.

18          (Respondent's Exhibit 5426 marked for

19           identification)

20      MR. VELKEI:  We have kept things amicable with the

21 other side.

22      THE COURT:  They said that want to answer --

23      MR. VELKEI:  We agreed to ten days.  So what I

24 would suggest is the week of the 29th, if the Court has

25 time, just to set a date.  That would give them more
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 1 than ample time.

 2      THE COURT:  Do you want to do that now?

 3      MR. VELKEI:  That would and great.

 4      THE COURT:  So you want to set it on the 29th?

 5      MR. VELKEI:  Perhaps we do it on the 30th, just

 6 with people's vacation schedule.  I don't know

 7 whether --

 8      MR. GEE:  Do we know what CMA's schedule is?

 9      MR. VELKEI:  If there's a problem.  I'll be right

10 back in the Court tomorrow.  I'll contact them today,

11 saying the Court has tentatively scheduled November

12 30th.

13      THE COURT:  What time?

14      MR. VELKEI:  10:00?

15      MR. STRUMWASSER:  Why don't we do it at 9:00 so we

16 can do it and jump in.  Right?

17      THE COURT:  Okay.  9:00 it is.

18      MR. VELKEI:  We'll send an e-mail off to CMA's

19 counsel.

20      THE COURT:  Okay.

21        DIRECT EXAMINATION BY MR. VELKEI (Resumed)

22      MR. VELKEI:  Q.  Mr. Laucher, I want to switch

23 gears and talk about claims paid more than after 30

24 working days, sort of, you know, we'll refer to that as

25 the timeliness issue, just to simplify process.
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 1      A.  Okay.

 2      Q.  From your perspective, as a former chief of

 3 the market conduct division, what is an acceptable

 4 percentage of compliance with the timeliness

 5 requirement?

 6      A.  We don't set acceptable percentages at the

 7 Department.

 8      Q.  When you say "we don't set that," could you be

 9 a little bit more specific?

10      A.  We don't have an acceptable percentage in

11 market conduct.

12      Q.  But the Department, Mr. Laucher, has in fact

13 established such percentage thresholds before, haven't

14 they?

15      A.  I don't recall any setting of an acceptable

16 percentage --

17      Q.  Okay.

18      A.  -- at any time.

19      Q.  Just to sort of ask it a different way, the

20 Department has certainly set acceptable percentages for

21 any timeliness requirements?  It's not -- that has

22 certainly happened before, correct, sir?

23      MR. STRUMWASSER:  By "timeliness," you're talking

24 about late pay?

25      MR. VELKEI:  Yes.
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 1      THE WITNESS:  I'm not understanding how the

 2 question's different.

 3      MR. VELKEI:  Q.  Okay.

 4      A.  I don't think we have an acceptable personal

 5 for timeliness at all.

 6      Q.  Okay.  We've certainly seen some examples in

 7 the documents that you've looked at where the

 8 Department has imposed, "If you get this right by 94

 9 percent," for example, "you will be compliant under

10 law."

11      MR. STRUMWASSER:  I think that mischaracterizes

12 the record.  But if he's got an exhibit, let's see it.

13 My objection is it mischaracterizes the record.

14      THE COURT:  Are you talking about the undertaking?

15      MR. VELKEI:  That's one of them.  There's a

16 couple.

17      THE COURT:  That's the only time I've ever seen it

18 is in the undertakings.

19      MR. VELKEI:  There's another time, your Honor.

20 And I'll bring it up.

21      Q.  Just to close the loop, sir, as you sit here

22 today, you're not aware of any instances that the

23 Department has established an acceptable percentage

24 around the timeliness requirement?

25      A.  Yes, I'm not aware of such a time.
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 1      MR. VELKEI:  Your Honor, I would ask -- your

 2 Honor, I've had some -- and we can do this off the

 3 record, but maybe it's better to do it on the record.

 4          I have had some concerns about some subtle

 5 communications that are going on at the table across

 6 from me with the witness.  I'm not in any way

 7 attempting to impugn Mr. Laucher's integrity, but the

 8 nods of the head and the shaking and the looks that

 9 I've been noticing, I would ask the Court just to

10 admonish counsel not -- to try not to engage in --

11      THE COURT:  I'm usually looking for things like

12 that.  I haven't seen anything.  I have seen

13 Mr. Strumwasser put his head down a couple of times,

14 but I don't think he's trying to telegraph anything.

15          But I just remind everybody that it's the

16 witness's testimony.

17      THE WITNESS:  I apologize.  I think I shared a

18 puzzled look from the question is all I did.

19      MR. VELKEI:  Okay.  Maybe that's all it was.

20      Q.  Why don't we take a look at the undertakings,

21 sir, 5191.  You should have a copy of that in front of

22 you.  We talked about it very briefly on the first day

23 of your testimony.

24          In particular, so there's no mystery here, I

25 want you to focus back again on Undertaking No. 19.
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 1 That's specifically what I'm referencing in my

 2 questions.  Take your time.  Take as much time as you

 3 need.

 4      A.  No. 19?

 5      Q.  Yes, sir?

 6      A.  Do you happen to have a page?

 7      Q.  I don't, but literally it's seriatim, so if

 8 you go 1, 2 --

 9      THE COURT:  Can you read the page number at the

10 bottom?

11      THE WITNESS:  14, 15?

12          Okay.  I'm sorry.  Undertaking No. 19?

13      MR. VELKEI:  Q.  Yes.

14      A.  Yes.  I've found it on Page 14.

15      Q.  Give me one second because I want to be at the

16 same place you are.

17          Chuck, if you can actually put in the metrics

18 themselves, that's really what I'm more focused on.

19          All right.  So, Mr. Laucher, as I read this

20 document, this is a document that was generated by the

21 Department of Insurance, correct?

22      MR. STRUMWASSER:  Objection, vague as to

23 "generated."

24      THE COURT:  Created by?

25      MR. STRUMWASSER:  I think authorship is important
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 1 here.  If his position is that this document was

 2 authored by the department, I think the question should

 3 ask that.

 4      MR. VELKEI:  Let me withdraw.

 5      Q.  Is this a formal document issued by the

 6 Department of Insurance, Mr. Laucher?

 7      A.  Is this a formal document issued by the

 8 Department of Insurance?

 9      Q.  Yes.

10      A.  I don't know right offhand who issued it.

11 It's undertakings to the Department.  And I don't know

12 if this was submitted by the companies for the

13 Department's acceptance or if we generated this.  Maybe

14 if I read through it a little more, I could --

15      Q.  Take your time, if you need the time, sir.

16      A.  It says in the third paragraph of this

17 document, "PLHIC and UnitedHealth hereby provide the

18 undertakings set forth below."  I don't know if that

19 implies that they were giving these.  I don't know if

20 it is conclusive.

21      Q.  I really don't want to get into a game of

22 words, but let me try to do it in a way that makes

23 everybody agree.  These were conditions that were

24 required of the Department prior to approving the

25 acquisition of PacifiCare by United, correct?
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 1      MR. STRUMWASSER:  No foundation.

 2      THE COURT:  If you know.

 3      THE WITNESS:  I don't know.

 4      MR. VELKEI:  Q.  Well, this document, you've seen

 5 before?

 6      A.  I recall having seen this document somewhere

 7 about the time this took place, but just briefly

 8 glancing at it.  And I saw it a couple of days ago.

 9      Q.  You actually had a whole meeting with

10 PacifiCare, you and Ms. Rosen, about this document,

11 didn't you, Mr. Laucher?

12      A.  I don't recall discussing this document.

13      MR. VELKEI:  Let me mark as Exhibit 5427 an e-mail

14 from Ms. Rosen to a Judith M. D'ambrosio copying you,

15 Mr. Laucher, Craig Dixon, Anthony Cignarale, Jerry

16 Whitfield, and Mr. Woody Girion.  Why don't you take a

17 moment to look that over, sir, and let me know when

18 you're done.

19      THE COURT:  5427 is an e-mail with a top date of

20 March 14th, '07.

21          (Respondent's Exhibit 5427 CDI00249819

22           marked for identification)

23      THE WITNESS:  Okay.

24      MR. VELKEI:  Q.  So in fact, Mr. Laucher there was

25 a meeting with PacifiCare to discuss compliance with



13359

 1 the metrics set forth in Undertaking 19, correct?

 2      A.  I'm not sure this exactly says that.  And I

 3 still don't remember that being the focal point of any

 4 discussion.

 5          As I look at this, I see, in Item 2, "I'm

 6 interested in better understanding your contracting

 7 process, and I expect it will be give and take."

 8          And it says, "This meeting is premised on your

 9 ability to comply with those metrics," and then I read

10 the paragraph.  I don't know that it says we're going

11 to go through those here.  It doesn't necessarily

12 appear to say this.  I don't want to parse words, but

13 that's not what I read.  And I don't remember

14 discussing metrics.

15      Q.  I feel like we are parsing words.  But fair to

16 say that the meeting that you and Ms. Rosen conducted

17 with the company was premised on PacifiCare's ability

18 to comply with not only the metrics of Undertaking 19

19 but the intent of this undertaking?

20      MR. STRUMWASSER:  I think, given the introductory

21 clause, that the word "premise" is vague.

22      THE WITNESS:  Yeah.

23      MR. VELKEI:  We can get Ms. Rosen on the stand,

24 ask her what she meant by it.  But for now --

25      THE COURT:  It says, "This meeting is premised."
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 1 I'm going to allow it.

 2      THE WITNESS:  I could read it -- I do read it to

 3 mean assuming that you can.  I don't know.

 4      MR. VELKEI:  Q.  You don't know whether the

 5 meeting was premised upon PacifiCare's ability to

 6 comply with the metrics of Undertaking 19 and its

 7 intent?

 8      A.  I see that she's used that term.  I'm not

 9 quite sure what is meant because it's not clear that's

10 that what we were going to talk about in this memo.  I

11 don't recall talking about these metrics.

12      Q.  Fair to say, though, that there would have

13 been other occasions for you to look at the

14 undertakings other than when they were just executed

15 and just a few days ago, correct?

16      A.  There would have been opportunities, yes.

17      Q.  Seems that Ms. Rosen, at a minimum, is taking

18 these undertakings in Commitment 19 pretty seriously,

19 wouldn't you agree?

20      A.  Yes.

21      Q.  If I understand correctly, Ms. Rosen was

22 actually insisting on a separate meeting to discuss

23 this subject after company executives had already met

24 with the Department a week prior; isn't that true?

25      MR. STRUMWASSER:  Objection, vague as to "this
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 1 subject."

 2      THE COURT:  The Undertaking 19?

 3      MR. VELKEI:  Yes.

 4      THE COURT:  All right.

 5      THE WITNESS:  I don't know.

 6      MR. VELKEI:  Q.  So let me break it down.  The

 7 e-mail references a meeting that CDI had with the

 8 company on March 7th, correct?

 9      A.  It does reference that, yes.

10      Q.  You were in attendance at that meeting?

11      A.  I don't recall.

12      Q.  Perhaps to refresh your recollection, I think

13 I showed you a copy of the deck that was presented and

14 some handwritten notes of yours.

15      MR. STRUMWASSER:  From March 7th or March 15th?

16      THE WITNESS:  It says "March 15th."

17      MR. VELKEI:  Q.  So this is your notes of the

18 March 15th meeting?

19      A.  I'm assuming that the date on here is

20 accurate.  These are my notes on this, which I think is

21 from this meeting.  Could be the 7th, I don't know.

22      Q.  So there was a meeting with the company on the

23 7th, right?

24      A.  I don't know.

25      Q.  As referenced in the e-mail?
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 1      A.  Yes, as referenced in the e-mail.

 2      Q.  And there was a subsequent meeting presumably

 3 on the 15th that you and Ms. Rosen attended with

 4 company executives, correct?

 5      A.  Yes.

 6      Q.  Now, looking back at Undertaking 19, there in

 7 fact are certain requirements with respect to how

 8 quickly claims must be processed, correct?

 9      A.  Yes, with how -- yes.

10      Q.  And so there, the Department actually set a

11 percentage of what would constitute compliance under

12 the terms of the undertaking, correct?

13      A.  Excuse me, one more moment.

14          I see it's percent of appeals resolved within

15 a certain number of days.

16      Q.  If you look down at the chart, it's all --

17      A.  Okay.  I see that there's an expectation, I'm

18 going to read this to be that 95 percent of claims will

19 be processed within 30 days.  And it says there is a

20 tolerance threshold of 92 percent.

21      Q.  Meaning that 92 percent compliance would be

22 sufficient from a timeliness perspective to satisfy the

23 terms of this undertaking, correct?

24      MR. STRUMWASSER:  Vague.  Sufficient as to what?

25      THE COURT:  Overruled.
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 1      MR. VELKEI:  Would you like to have that read

 2 back, sir?

 3      A.  No.  I'm trying to figure out what that column

 4 refers to in this document.

 5          My answer is yes, there was a tolerance

 6 threshold, if that's your question.

 7      Q.  Meaning that the standard set by the

 8 undertaking was 95 percent, correct?

 9      A.  Yeah, that's -- yes.

10      Q.  But PacifiCare would still be deemed to be

11 compliant if they at least got to 92 percent timeliness

12 based upon a calendar-day standard, correct?

13      MR. STRUMWASSER:  Compliant with the undertaking?

14      THE WITNESS:  Compliant with the undertaking, yes.

15      MR. VELKEI:  Q.  Right.  Okay.  In calendar days,

16 processing within 30 days calendar days is a higher

17 standard than paying claims within 30 working days,

18 correct?

19      A.  I'm sorry.  Did you say paying claims within

20 30 days?

21      Q.  Yes.

22      THE COURT:  30 working days.

23      THE WITNESS:  I'm sorry.

24      MR. VELKEI:  Q.  So requiring the claims be

25 processed within 30 calendar days imposes a higher
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 1 standard than it would otherwise be required under the

 2 law, correct?

 3      A.  Well, if the company isn't open 30 days, it

 4 could be, yes.

 5      Q.  The law provides the company with 30 working

 6 days?

 7      A.  Correct.

 8      Q.  And here the standard was 30 calendar days?

 9      A.  Right.  If the company's open every day, I

10 guess they would be one and the same.  But if the

11 company isn't, this would be a tougher standard.

12      Q.  Now, certainly the Department would not have

13 set this standard if it would have made an insurer

14 noncompliant, correct?

15      MR. STRUMWASSER:  No foundation.

16      THE COURT:  I'm going to sustain the objection.

17 That doesn't --

18      MR. VELKEI:  Q.  Put differently, sir, if

19 PacifiCare complies with this particular standard

20 reflected in the undertakings, are they compliant with

21 the law?

22      A.  No.

23      Q.  Why not?

24      A.  They're compliant with this settlement or

25 agreement.  This doesn't say that -- I don't -- I
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 1 haven't read anything in here to say that you are

 2 compliant with the law by meeting these metrics.

 3      Q.  Well, if these metrics impose a higher

 4 standard than the law requires, wouldn't complying with

 5 those metrics mean you are complying with the law?

 6      MR. STRUMWASSER:  Ambiguous, misleading, and

 7 argumentative.

 8      THE COURT:  Sustained.

 9      MR. VELKEI:  Q.  I noticed in the description it

10 says that if for some reason the company doesn't meet

11 these metrics, that PLHIC will work with the CDI to

12 come up with a corrective action plan.

13      A.  Yes.

14      Q.  Agreed?

15      A.  I see that.

16      Q.  That's part of what was reflected in these

17 undertakings?

18      A.  Yes.

19      Q.  We're all agreed that CDI never worked with

20 PLHIC to come up with corrective action plans to

21 address the concerns that they had raised, correct?

22      A.  I don't know.

23      Q.  You're not aware of any?

24      A.  I'm not aware of any, no.

25      Q.  Now, I'd like you to agree with me that this
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 1 standard that was established, the Department wouldn't

 2 have set this standard if it was -- if it would put the

 3 insurer in a position that they would be noncompliant

 4 with the law, correct?

 5      MR. STRUMWASSER:  Same objection, no foundation.

 6      THE COURT:  Sustained.

 7      MR. VELKEI:  Your Honor, forgive me.  I don't want

 8 to waste time where you don't want me to waste time.

 9 So if you could just give me some sense --

10      THE COURT:  Yes.  I mean, I don't believe that the

11 Department thought they were modifying the law by

12 coming up with an agreement under these undertakings.

13 Just move on.

14      MR. VELKEI:  That really wasn't what I was trying

15 to get at, your Honor.  I was just trying to establish,

16 not that they're modifying the law, but they wouldn't

17 set this standard for an insurer if they thought it

18 violated the law.  That's really all I'm trying to

19 establish.

20      MR. STRUMWASSER:  And your Honor, I'm also

21 objecting on the grounds that there's no testimony that

22 this witness was involved in setting it, so there is no

23 foundation for him knowing why they set it.

24      MR. VELKEI:  This witness apparently was involved

25 in somehow discussing with the company enforcement of
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 1 these terms.

 2      THE COURT:  Mr. Strumwasser, even if he was

 3 involved, it just doesn't get me anywhere.

 4      MR. STRUMWASSER:  I agree with that also.

 5      THE COURT:  This was an agreement on an

 6 undertaking.  And that was what they agreed to.

 7 Doesn't modify the law.

 8      MR. VELKEI:  I just wanted to close the loop for

 9 the record, your Honor, on the issue of they would not

10 have required PacifiCare to do something that wasn't

11 compliant with the law.  In other words, compliance

12 with this wouldn't make them noncompliant otherwise.

13      MR. STRUMWASSER:  And my objection to that is that

14 it's also logically both ambiguous and incorrect.

15      THE COURT:  Sustained.  Move on.

16      MR. VELKEI:  Q.  Mr. Laucher, maybe you can

17 educate me personally on what was the purpose, then, of

18 these undertakings if not to set a standard that my

19 client was supposed to follow.

20      MR. STRUMWASSER:  No foundation.

21      THE COURT:  If you know.

22      THE WITNESS:  I wasn't involved in setting these,

23 so I don't know what the point of all of these were.

24      MR. VELKEI:  Q.  Okay.  After 25 years of

25 experience in the Department, can you give us an
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 1 educated assessment of what you think were the purpose

 2 of these standards if not to set what was expected of

 3 PacifiCare in this particular situation?

 4      MR. STRUMWASSER:  No foundation and speculation.

 5      THE COURT:  If you know.

 6      THE WITNESS:  I don't know.

 7      MR. VELKEI:  Q.  Who, in your opinion -- if you

 8 wanted to get to an answer of what purpose these

 9 undertakings served, who would you ask?

10      A.  Well, I don't see who in the Department was

11 involved in developing these, but I expect that person

12 or that group.

13      Q.  You've also testified that Ms. Rosen was

14 involved in enforcing them, correct?

15      A.  I believe she might have been assigned to

16 enforce these.  But I don't know.

17      Q.  And in fact, Ms. Rosen was clearly calling a

18 meeting to discuss compliance with these particular

19 undertakings, correct?

20      A.  I didn't agree that that meeting -- if you're

21 referring to that memo -- was called to discuss that

22 undertaking.

23      Q.  Certainly was the subject of the

24 communication, correct?

25      A.  It said the meeting was premised on it.  I
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 1 don't know -- it was certainly mentioned in the

 2 communication.

 3      Q.  And it's your testimony as you sit here today

 4 you can't recall a single thing of that particular

 5 meeting?

 6      MR. STRUMWASSER:  I think that mischaracterizes

 7 his testimony.

 8      THE COURT:  All right.

 9      THE WITNESS:  I don't specifically remember that

10 meeting.  And I definitely don't remember discussing

11 metrics at that or any meeting.

12      MR. VELKEI:  Q.  Is this the first time you've

13 seen undertakings like this before?

14      A.  Yeah, in terms of an undertaking, I don't know

15 that I've seen something called an undertaking.  We

16 discussed a settlement previously that had some

17 thresholds.

18      Q.  So there are certain situations where, in

19 fact, the Department does set certain percentage

20 thresholds?

21      A.  We hadn't set them.  We discussed that in

22 terms of the UnitedHealthcare settlement there were

23 some thresholds.  The Department didn't set those.

24      Q.  So other than the MAWG situation, which we'll

25 discuss, and I appreciate you bringing that up, are
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 1 there any other situations which come to mind where the

 2 Department sets these kind of percentage thresholds?

 3      A.  Not that I recall.

 4      Q.  Okay.  So fair to say, then -- well, is there

 5 any other situation -- withdraw that.

 6          Are you aware whether the Department has

 7 entered into undertakings of this sort with any other

 8 health insurance company?

 9      A.  I don't recall any such situation.

10      Q.  Okay.  Would it be fair to say, Mr. Laucher,

11 that PacifiCare's compliance with these undertakings

12 was ignored for purposes of your market conduct

13 examination?

14      MR. STRUMWASSER:  Objection, argumentative.

15      THE COURT:  I'll allow it.

16      THE WITNESS:  Did we ignore these?  I guess that's

17 a way to characterize what we've done.  We didn't -- we

18 didn't look at these in setting up our scope or

19 reviewing the files.  We didn't have any metrics.

20      MR. VELKEI:  Q.  So that would be a yes to my

21 question?

22      A.  Yes.  I'll accept that.

23      Q.  I was kind of curious, if we can go up -- if

24 we go back to that memorandum, the e-mail.

25      A.  Yes.
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 1      Q.  Give me one second, sir, forgive me.

 2          The statement is, "I would like this meeting

 3 to be informal."  That's the Roman -- that's No. 2?

 4      A.  Yes.

 5      Q.  In fact, at the time Ms. Rosen said she wanted

 6 the meeting to be formal, the Department was

 7 contemplating -- informal, the Department was

 8 contemplating a formal action against PacifiCare,

 9 correct?

10      A.  At this time period, we were contemplating

11 initiating a market conduct exam.  We usually refer to

12 formal action as, like, a notice of noncompliance or an

13 order to show cause.  So we were planning a market

14 conduct exam.

15      Q.  So at the time this memo was written, there

16 was contemplation of a formal proceeding, specifically

17 a targeted market conduct examination?

18      A.  Yes.  I said I didn't call that a formal

19 proceeding, but we did -- were contemplating a market

20 conduct exam, yes.

21      Q.  Would you agree with me that it might be an

22 understatement to characterize this particular meeting

23 as an informal one?

24      A.  No.

25      Q.  Did Ms. Rosen or you ever disclose to the
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 1 company at the time of this meeting that there were

 2 formal proceedings being contemplated against

 3 PacifiCare?

 4      MR. STRUMWASSER:  Objection, mischaracterizes his

 5 testimony.  He's defined "formal proceeding" as not

 6 including a market conduct exam.

 7      MR. VELKEI:  Not trying to be argumentative.  I'll

 8 rephrase to use his term.

 9      THE COURT:  They were considering a targeted

10 market conduct exam.  He doesn't call that a formal

11 proceeding.  Move on.

12      MR. VELKEI:  Q.  Did you disclose -- and again,

13 I'm not trying to be argumentative, Mr. Laucher, just

14 trying to get so to some information.

15          When you and Ms. Rosen had this meeting with

16 the company on March 15th, did you disclose the fact

17 that the Department was considering a targeted market

18 conduct examination?

19      A.  As I recall, I think this meeting on the 14th

20 -- I think Craig Dixon and I were there.  We're two

21 managers from market conduct.  So I always feel when

22 we're brought to a meeting that it's because market

23 conduct is an interested party here.

24          And we were introduced as market conduct

25 people.  So I don't know that we said, "We're
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 1 considering a targeted market conduct exam," but I

 2 think by our presence, we're the ones hearing what you

 3 have to say.  And whenever we're hearing something,

 4 that's the end use that we use as an exam.

 5      Q.  Understood.  Thank you for that answer.  Just

 6 to close the loop on that on this document, if you go

 7 down to the reference to -- it's the last paragraph,

 8 but it's only two lines, "Claims payment and customer

 9 service are an integral and critical part of an

10 insurance policy"?

11      A.  In that long paragraph?

12      Q.  No, no.  Right here, sir.  So if you look at

13 just what Chuck has blown down right there.

14          So, "Claims payment and customer service are

15 an integral and critical part of an insurance policy,"

16 do you agree with this statement?

17      A.  Yes, I agree claims payment is integral,

18 customer service is an essential component of insurance

19 operation.  Generally I would accept it.

20      Q.  Do you also agree with the next statement by

21 Ms. Rosen, "This is an important premise that is

22 incorporated into the undertakings in general

23 and No. 19 specifically"?

24      MR. STRUMWASSER:  No foundation.

25      THE COURT:  If you know.
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 1      THE WITNESS:  I don't know if -- well, "claims

 2 processed within 30 days" appears to be a component of

 3 Undertaking 19.  I'm not so sure how -- so that's one

 4 component of claims payment is a component of this.  I

 5 don't know that there's any -- there are some

 6 components of customer service in here, not all.

 7      MR. VELKEI:  Q.  Okay.  I'm just asking for

 8 whether you agree with the statement by Ms. Rosen,

 9 "This is an" --

10      A.  They are.

11      Q.  Just one second, sir -- "This is an important

12 premise that is incorporated into the undertakings in

13 general and No. 19 specifically," yes or no or "I don't

14 know"?

15      A.  Yes.

16      Q.  Let's talk a little bit more about the MAWG.

17 That is an example that you identified where there are

18 certain percentage thresholds that were set.  And those

19 were percentage thresholds that the Department of

20 Insurance agreed to, correct?

21      A.  Yes, we accepted them.

22      Q.  Were you involved -- what was the nature of

23 your involvement in the MAWG?  And when I say "the

24 MAWG," the multi-state settlement of which -- the

25 multi-state settlement involving United of which CDI,
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 1 Department of Insurance, was a participant.  So what

 2 was the nature of your involvement in the MAWG?

 3      THE COURT:  You mean him, personally?

 4      MR. VELKEI:  Yes.

 5      THE WITNESS:  I was a member of MAWG.  But MAWG --

 6 MAWG itself doesn't do settlements or have any

 7 influence over a settlement itself.  It's just a --

 8 something of a clearinghouse when there is an issue

 9 brought up to identify if there's any other state

10 interest in such an issue and, if so, to work with the

11 state regulators to develop a team of lead states.

12          And that's really all MAWG does other than

13 follow the progress.  But really, any settlement or

14 enforcement action that's done on a multi-state basis

15 is negotiated by the group of lead regulators.  And

16 they would propose, if that's what they came to a

17 conclusion to do, a multi-state settlement that they

18 would offer to the states to join in.

19      Q.  Okay.  All right.  Thank you.  I'm going to

20 break that down, if you don't mind.  And I'm going to

21 start with literally the first words that you said is

22 you were a member of MAWG.

23      A.  Yes.

24      Q.  Can you explain what that means, you're a

25 member of MAWG?
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 1      A.  Yes.  MAWG is or was at that time, I think,

 2 composed of 17 state regulators.  And I was one of

 3 those 17.  And so there are other regulators who come

 4 to the meetings, but they're not on the committee --

 5 which is true of pretty much most NAIC meetings.

 6 There's a set of states that are on the committee, and

 7 they are the ones who would vote.  So I was on that

 8 committee.

 9      Q.  And if I could stop you there because there

10 are a couple terms I just want to make sure I

11 understood.

12          So you were a member of MAWG, and you were

13 also a member of the committee of MAWG?

14      A.  MAWG is a committee.  It is a working group.

15 It's Market Analysis Working Group.  So that's the

16 group.

17      Q.  Got it.

18      A.  And when there is a MAWG meeting, which is at

19 each NAIC meeting, quarterly meetings they were at the

20 time, the people that are on the working group sit at

21 the table, main table, hear from interested parties or

22 other regulators.  And MAWG is or at least was a

23 confidential meeting.  It wasn't open to the industry.

24      Q.  Okay.  I saw references into some of the

25 documents when I was preparing for your examination
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 1 dealing with the market analysis group at the

 2 Department of Insurance.  Is there such a market

 3 analysis group at the Department of Insurance?

 4      A.  Yes.  Well, we have a market analysis unit

 5 that is to employees who do data-related information

 6 gathering for the market conduct operation or other

 7 parts of the Department, if they want to avail

 8 themselves of that data.

 9      Q.  Is that data also utilized with the market

10 analysis working group?

11      A.  No, not our data.

12      Q.  Separate?

13      A.  Yeah.

14      Q.  And the market analysis working group, is that

15 an arm or a committee of the National Association of

16 Insurance Commissioners?

17      A.  Yeah.  All the committees at the NAIC are

18 composed of state regulators.  There isn't an NAIC

19 person who's in charge of any of the working groups.

20 They're all regulators.  There's usually an NAIC staff

21 person who assists the regulators.  But it is comprised

22 of the states themselves.

23      Q.  So the committee that you were on, the MAWG,

24 was comprised of 17 states including California?

25      A.  Yes.
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 1      Q.  Correct?  And is part of their function to

 2 analyze and consider potential nationwide settlements

 3 of actions against certain entities?

 4      A.  No.

 5      Q.  How does the Market Analysis Working Group

 6 relate to the ultimate settlement that was agreed to

 7 with UnitedHealthcare, including agreement by the

 8 Department of Insurance?

 9      A.  Okay.  Yeah, there is no relationship between

10 MAWG or the NAIC and that settlement.

11      Q.  Okay.

12      A.  So MAWG may have helped coordinate the

13 creation or, you know, kind of looking at who would

14 will be a lead state here.  And typically, that's going

15 to be the regulator that's already involved.  If

16 they're bringing issues to MAWG to hear, it's usually

17 a -- maybe a market conduct examiner or some other

18 regulator that has gotten an indication of problems,

19 they think they're widespread, so they bring them to

20 the attention of MAWG.

21          And MAWG, as I said, kind of helps broadcast

22 that, in a sense, to the regulators via this meeting,

23 "Is this something you're also interested in at other

24 states?"  And if so, one avenue is to create a group of

25 lead states who will seek to address the problems.
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 1      Q.  Okay.  And did that happen here?  Did the MAWG

 2 establish a group of lead states to negotiate a

 3 resolution of claims handling issues with

 4 UnitedHealthcare?

 5      A.  I think what's happened.  That's what I

 6 recollect.

 7      Q.  Maybe if we could just get that document in

 8 front of us because I really -- just really want to

 9 focus on the terms of that document as opposed to the

10 general structure within NAIC.  So --

11      A.  I'm not -- what document are you --

12      Q.  5292, which would be the settlement

13 Commissioner Poizner signed agreeing to the terms of

14 the settlement for California.

15      A.  Okay.  This isn't a MAWG document.

16      Q.  Okay.  Right.  And so -- and forgive me

17 because I've, for whatever reason, gotten in the bad

18 habit apparently of calling this the MAWG settlement.

19 So we'll clarify that.  And I appreciate your time on

20 that.

21          All right.  So beyond MAWG's helping to decide

22 who the lead regulators would be in negotiating this

23 resolution, did MAWG have any further participation in

24 this document or its negotiation?

25      A.  MAWG, I think, got some updates from the lead
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 1 states along the way.  That would be it.  Yeah, that

 2 would be it.

 3      Q.  Now, while this was being negotiated, you were

 4 in the process of trying to decide whether to proceed

 5 with a market conduct examination, first, and also

 6 whether to proceed against UnitedHealthcare in that

 7 regard, correct?

 8      A.  Yes,

 9      Q.  If I understand correctly, the lead regulators

10 in this case were from Arkansas, Connecticut, Florida,

11 Iowa, and New York; is that correct?

12      A.  Arkansas -- yes.

13      Q.  Okay.  All right.  And California would be

14 deemed a participating -- or signatory regulator

15 because they signed on to the settlement?

16      A.  Yes.

17      Q.  Within the Department of Insurance in

18 California, who was the point person for assessing

19 compliance with this agreement?

20      MR. STRUMWASSER:  Excuse me --

21      THE WITNESS:  Compliance --

22      MR. STRUMWASSER:  Hold it a second.  I have an

23 objection.

24          I think it's vague as to -- let me just

25 confirm.  We've been talking about who put this
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 1 together.  If the question is now no longer who put

 2 this together but who is responsible for monitoring

 3 compliance, then I have no objection.

 4      THE COURT:  I think that's what he was asking.

 5      MR. STRUMWASSER:  Okay.

 6      THE WITNESS:  Compliance with this agreement,

 7 there's a couple components to that.  One is that there

 8 were -- the states involved did some level of follow-up

 9 themselves as outlined in this settlement.

10          And I actually don't recall who was assigned

11 to review those reports.  I recall seeing them myself.

12 And --

13      MR. VELKEI:  Q.  So you personally had some

14 involvement in monitoring compliance with this

15 particular agreement, 5292?

16      A.  I think I did.

17      Q.  Can you identify any others?  Any other names

18 come to mind in that regard?

19      A.  I don't know.  I don't know if anybody -- I

20 don't know for sure who would have.

21      Q.  Basically what I'd like to do with you,

22 Mr. Laucher, is walk through, make sure my

23 understanding of the agreement is consistent with your

24 understanding.  So it's kind of what we've done with

25 some of the other resolutions we've talked about.
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 1          First of all, if I understand correctly,

 2 compliance is basically measured on an annual basis,

 3 correct?

 4      A.  In the settlement?

 5      Q.  Yes.

 6      A.  Yes.

 7      Q.  So just turning to Page 9, that's where I got

 8 that information.  They talk about three annual

 9 compliance reviews based upon an independent examiner,

10 correct?

11      A.  Yes.

12      Q.  There were a whole series, if I understand

13 correctly, of corrective actions specifically directed

14 at claims handling practices, correct?

15      MR. STRUMWASSER:  May I inquire as to the

16 relevance of that kind of a question with respect to

17 United?

18      THE COURT:  What's the relevancy?

19      MR. VELKEI:  This goes to, these are the five

20 exams that have been identified with respect to health

21 insurers that were resolved at around the same time the

22 PacifiCare action -- in fact, the witness's testimony

23 was a decision was made not to include United as part

24 of the scope precisely because they thought the issues

25 could be addressed specifically by this document.
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 1      MR. STRUMWASSER:  That may be true, but that

 2 doesn't explain why we have to go through which of

 3 the --

 4      THE COURT:  Yes.  Why do we have to go through

 5 this?

 6      MR. VELKEI:  I'm simply establishing, consistent

 7 with every situation so far, that there was a series of

 8 corrective actions and then there was a penalty.

 9          So it really was more of a foundational

10 question of let me make sure I understand, there's a

11 series of corrective actions that are listed on the

12 Exhibit C and move on to the next point because

13 obviously compliance is measured based on those

14 corrective actions.  Really just some foundational

15 questions.

16      MR. STRUMWASSER:  But that's compliance with this

17 document.  And compliance with this document is

18 irrelevant.

19      MR. VELKEI:  Well, compliance with this document

20 is not irrelevant.  Really the issue that we're focused

21 on is the practice of the Department.

22          So if we're looking at enforcement across the

23 board, in every instance, you're going to see a

24 corrective action plan was initiated and a penalty was

25 assessed.
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 1      MR. STRUMWASSER:  And the practice of the

 2 Department in enforcing undertakings of this kind is

 3 irrelevant in the case.

 4      MR. VELKEI:  Is this an undertaking now, too?

 5      THE COURT:  I don't know.

 6      MR. VELKEI:  These are basic foundational

 7 questions, your Honor.  We're not going to spend a lot

 8 of time on it.

 9      THE COURT:  We've spent too much time on it

10 already.  If you can get through it really quickly,

11 I'll let you do it.

12      MR. VELKEI:  Yes, I think we can.

13      THE COURT:  Let's move on.

14      MR. VELKEI:  Q.  So, Mr. Laucher, there was a

15 series of corrective actions that were reflected in the

16 document, correct?

17      A.  Yes.

18      Q.  Okay.  And those are -- actually, there's a

19 whole list of them that are set forth on Exhibit C to

20 the document, which is at Page 28, correct?

21      A.  Yes.

22      Q.  Goes on 28, 29, 30, 31, 32, and 33, correct?

23      A.  Yes.

24      Q.  So five pages of corrective action plans.  And

25 then the document actually sets forth a series of
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 1 benchmarks with respect to compliance, correct?

 2      A.  Yes.

 3      Q.  And they're benchmarks specifically related to

 4 timeliness of payment, correct, Mr. Laucher?

 5      A.  Do you have a page number for that?

 6      Q.  Let's just start with the general at Page 7,

 7 C.2.

 8      A.  7, C.2?  okay.  It refers to benchmarks here.

 9      Q.  Mm-hmm?

10      A.  There are benchmarks.

11      Q.  Okay.  So the document is very clear that the

12 company will be deemed to be in compliance if they

13 satisfy the benchmarks that are reflected on Exhibit D,

14 correct?

15      MR. STRUMWASSER:  Compliance with the agreement.

16      MR. VELKEI:  Compliance with the agreement.

17      THE WITNESS:  Yes.

18      MR. VELKEI:  Q.  And just so we're clear,

19 Mr. Laucher, United in this situation, if they complied

20 with this agreement, would also be compliant with the

21 law; isn't that correct, sir?

22      MR. STRUMWASSER:  Objection, calls for a legal

23 conclusion and no foundation.

24      THE COURT:  Well, you weren't going to take any

25 further action for past activities, correct?
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 1      THE WITNESS:  It didn't mean they were compliant

 2 with the law.

 3      THE COURT:  I understand that.  But it meant that

 4 you were going to take further action against them

 5 based on --

 6      THE WITNESS:  Right.

 7      THE COURT:  Move on.

 8      MR. VELKEI:  Q.  So if we could turn, then, to the

 9 benchmarks, Exhibit D, and turning your attention to

10 Page 35 of that document.  So to be clear, United would

11 not -- would be compliant with the Department as long

12 as their payment timeliness was 95 percent or higher,

13 correct?

14      MR. STRUMWASSER:  Misstates the testimony.  It

15 would not be compliant with the Department.  It would

16 be compliant with the agreement.

17      THE COURT:  And the Department has accepted that

18 agreement?

19      THE WITNESS:  We've accepted this agreement for

20 this company as part of this multi-state settlement.

21      MR. VELKEI:  Q.  Meaning that, if 94 percent of

22 claims are paid timely, no penalty would be assessed

23 against United?

24      A.  Correct.

25      Q.  And even if United was not able to get 94
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 1 percent compliance, the document actually established

 2 what the amount of penalty would be in that situation,

 3 correct?

 4      A.  I believe it did, yeah.

 5      Q.  So looking at that, Mr. Laucher, that

 6 Subsection B here, in the event that United was not

 7 able to achieve 94 percent compliance, the penalty that

 8 would be assessed would be equal to 5 percent of the

 9 total performance assessment, correct?

10      A.  Yes.

11      Q.  "Total performance assessment" is a defined

12 term?

13      MR. STRUMWASSER:  Objection, irrelevant.  This is

14 all -- at this point, he's just reading the document to

15 the witness.

16      THE COURT:  Well, Mr. Laucher seems to understand

17 that.

18      MR. VELKEI:  Q.  So if I want to understand what

19 the total permission assessment would be, Mr. Laucher,

20 how would I go about doing that?  I'd just look at

21 Exhibit D, right, same exhibit?  And I'd just go to the

22 first page of Exhibit B?

23          Right?

24      A.  Yes, Exhibit B.

25      Q.  So total performance assessment is a fixed
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 1 amount that varies by state, correct?

 2      A.  I believe that's right.

 3      Q.  It depends upon what a -- the per capita

 4 assessment is multiplied by the number of members in

 5 that particular state, right?

 6      A.  Yes.

 7      Q.  And the document actually does specify what

 8 the amount of that per capita assessment would be;

 9 isn't that true, sir?

10      A.  Yes.

11      Q.  What is that amount, Mr. Laucher?

12      A.  I think -- I'm reading this rather quickly.

13 But for this back-end assessment or -- if the per

14 capita assessment is what's referred to as this

15 performance assessment, it is -- I'm not sure I'm

16 reading this, but it looks like 3,307.25.

17      Q.  Let's take a look at that together, sir.

18          So if I want to understand what the per capita

19 assessment is, I would just turn to Exhibit B,

20 Paragraph A.2, correct?

21      A.  Yes.

22      Q.  So let's just turn there together, then.

23 Okay.  All right.  So the per capita assessment is set

24 forth here, and it's actually $3.31.

25      MR. STRUMWASSER:  Objection, this is irrelevant,
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 1 and there's no foundation.  It's clear now the witness

 2 is not familiar with this other than to the extent he's

 3 able to read the document.

 4      THE COURT:  Are you familiar with this?

 5      THE WITNESS:  I recall reviewing this document,

 6 and I remember there was a -- that there was this

 7 back-end per capita assessment.  I didn't remember the

 8 dollar figure, but I see that dollar figure here.

 9      MR. VELKEI:  Q.  So you agree with me that the per

10 capita assessment is $3.31, correct?

11      A.  Yes.

12      Q.  So in calculating the total performance

13 assessment, we take that $3.31, and we multiply by the

14 number of members in California, United members,

15 correct?

16      A.  Yes, for each one of the participating states.

17      Q.  So focusing on California, because that's

18 really all we care about for these purposes --

19      THE COURT:  Is there a typo?  Is that supposed to

20 be 20 million?  There's a zero missing.

21      MR. VELKEI:  Yes, there's a typo.  Exactly, your

22 Honor.

23      Q.  So focusing on California, let's assume for

24 these purposes -- I'm not asking you to sign off on

25 this member.  But let's assume the number of United
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 1 members in California was 100,000.  Right?  Let's just

 2 round up to 100,000.  Assume that were true.  Then the

 3 total performance assessment would be roughly $330,000?

 4      MR. STRUMWASSER:  I'm going to object because I

 5 think the number is actually contrary to the evidence,

 6 and it has no value except to the extent we're just

 7 doing the arithmetic now.

 8      MR. VELKEI:  This is just going to penalties, your

 9 Honor.  I'm almost done.  I've got three more

10 questions, four more questions.

11      THE COURT:  But the number of members of United

12 people in California that had that insurance, is that

13 the number that we're talking about?

14      THE WITNESS:  Yes.

15      THE COURT:  Okay.  Move on.

16      MR. VELKEI:  Okay.  So I have moved on.

17      Q.  So then the total performance assessment,

18 assuming 100,000 members in California, would be

19 roughly $330,000, correct?

20      A.  Yes.

21      Q.  And the penalty assessed for failing to

22 process 94 percent or more of the claims in a timely

23 fashion was only 5 percent of that $330,000; isn't that

24 true, sir?

25          If we can go back to Exhibit D, Page 35.
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 1          So if UnitedHealthcare failed to process 94

 2 percent or more of its claims in a timely fashion, the

 3 total penalty assessed in this agreement was 35 percent

 4 of $330,000, correct?

 5      A.  Yes.

 6      Q.  And that's roughly about $15,000, $16,000;

 7 isn't that true, sir?

 8      A.  Yes.

 9      Q.  And this same calculation was done on an

10 annual basis for 2009 and 2010, correct?

11      A.  Yes.

12      Q.  So if we go to the next page -- well, if we go

13 to the bottom of this page, we don't even need to blow

14 it up necessarily, it sets forth benchmarks for the

15 calendar year 2009?

16      A.  Yes.

17      Q.  The benchmark for United on claim payment

18 timeliness was 95 percent for 2009, correct?

19      A.  Yes.

20      Q.  In the event that United was unable to process

21 95 percent of its claims within the 30 working days,

22 what will be the total penalty assessed under that

23 situation, sir?

24      MR. STRUMWASSER:  Objection, irrelevant,

25 cumulative.
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 1      THE COURT:  Well, it went up from 5 percent to

 2 7 1/2 percent; is that correct?

 3      THE WITNESS:  Yeah.  So 2,000.

 4      THE COURT:  But there would also be maybe possibly

 5 a different number of how many individuals were covered

 6 at that time?

 7      THE WITNESS:  I don't recall.  It might have been

 8 based on a fixed number set at the time of this, or we

 9 actually might have had a separate agreement.

10      THE COURT:  For the next year?

11      THE WITNESS:  Saying how many that it was to be

12 based on California policyholders that were updated.

13      MR. STRUMWASSER:  So with that I will amend my

14 objection to add speculative.

15      THE COURT:  Okay.

16      MR. VELKEI:  I think actually, your Honor, the

17 three years are all part of one agreement.  The issue

18 is that, if members of PLHIC sort of went over to

19 United, there was a side agreement that said those

20 folks would be counted for purposes of assessing the

21 membership.

22      Q.  And just to close the loop on this line of

23 questioning, the highest percentage threshold ever

24 expected of United for either 2008, 2009, or 2010 was

25 96 percent compliance; isn't that true, Mr. Laucher?
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 1      A.  I'm -- I see the 94, 95.

 2      MR. STRUMWASSER:  At this point, he's just reading

 3 from the document.

 4      THE COURT:  Well, I don't know -- in 2010 did it

 5 go up to 97 percent?

 6      MR. VELKEI:  Yes, if we could just go to Page 37.

 7      Q.  So to my question --

 8      A.  96 percent.  This is a company we didn't

 9 examine ourselves that accepted a multi-state

10 settlement.  It's quite a different scenario.

11      Q.  Understood.  But my only question is the

12 highest percentage threshold ever expected of United in

13 connection with this agreement is 96 percent

14 compliance, correct?

15      MR. STRUMWASSER:  Asked and answered.

16      THE COURT:  Sustained.  Let's move on.

17      MR. VELKEI:  Q.  Even by CDI's own standards,

18 PacifiCare achieved higher than a 96 percent compliance

19 with the timeliness statute, didn't they, sir?

20      MR. STRUMWASSER:  Objection, no foundation.

21      THE COURT:  Do you know?

22      THE WITNESS:  I don't know.

23      MR. VELKEI:  Q.  It's contained in the report of

24 which you were the division chief; isn't it,

25 Mr. Laucher?
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 1      MR. STRUMWASSER:  I think that misstates the

 2 record.  But if Mr. Velkei has a citation, he could

 3 direct him to it.

 4      MR. VELKEI:  If the witness can't answer my

 5 question, I'm happy to.  But I think there's a question

 6 pending, Mr. Strumwasser.

 7      THE COURT:  He said he doesn't know.

 8      MR. VELKEI:  Your Honor --

 9      Q.  Perhaps you should take a look, Mr. Laucher --

10 we talked I think at length about the electronic

11 analysis that was done of all claims paid for the year

12 in question, correct?

13      A.  Yes.

14      Q.  And based upon the Department's own electronic

15 analysis, the percentage of compliance, meaning the

16 percentage of claims paid within 30 working days, was

17 higher than 96 percent, correct?

18      A.  I don't recall.

19      Q.  Could you look at the report, sir?  It's a

20 straight math calculation.  I have a calculator if

21 you'd like to --

22      THE COURT:  Do you want to point him to the report

23 that you're talking about?

24      THE WITNESS:  Tell me which document that is in.

25      MR. VELKEI:  It's in the confidential report, sir.
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 1 It's going to be Exhibit 2 to Exhibit 1 and I think if

 2 you'd just go straight to the summary of electronic

 3 analysis at Pages 18 and 19, Mr. Laucher.

 4          Your Honor, while the witness is doing that, I

 5 would just like to mark this for identification.  I

 6 think it's 52- --

 7      THE COURT:  28?

 8      MR. VELKEI:  5428.

 9      THE COURT:  Can you make it smaller for me?

10      MR. VELKEI:  Yes, I will.

11          (Respondent's Exhibit 5428 marked for

12           identification)

13      MR. STRUMWASSER:  I believe the last line should

14 be percent of 331,000, second to last line.

15      MR. VELKEI:  If I get to correct your charts, you

16 can correct mine.  How's that?

17      MR. STRUMWASSER:  If you're going to put on math,

18 you've got to get it right.

19      THE COURT:  Actually, it's 331,000.  And then it

20 would be 5 percent of 331,000.

21      MR. VELKEI:  Thank you, your Honor.  Math's never

22 been my forte.

23      Q.  So the issue is, PacifiCare, even by the

24 Department's own standard, achieved higher than the 96

25 percent compliance rate, correct?
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 1      A.  Are you talking about the first paragraph on

 2 Page 18, the, "40,000 group paid claims, 1300

 3 individual claims were not reimbursed as soon as

 4 practical"?

 5      Q.  Right.  So if we do this, sir -- let's just

 6 take the total claims population including group and

 7 individual -- and tell me if you agree with what I'm

 8 doing here.

 9          So if I want to get the total population of

10 group paid claims and individual, I just take

11 1,077,024, plus 48,683.

12      MR. STRUMWASSER:  You mean 40,000?

13      MR. VELKEI:  No 48,000.  We're getting the total

14 population.  So total population claims paid, group and

15 individual, is 1,125,707.  Right?  Are you with me?

16      A.  Yes.

17      Q.  And this was the electronic analysis that

18 looked at every single claim paid during the period in

19 question.  And the total number of claims where the

20 Department is contending were paid more than 30 working

21 days, i.e., were late, would be the 40,808 together

22 with the 1329.

23          So if I want to get -- right?  So total claims

24 greater than 30 working days is 42,137.  Are you with

25 me?
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 1      A.  Yes.

 2      Q.  So then to get -- I can't remember if this is

 3 the numerator or the denominator.

 4      THE COURT:  It's the numerator.

 5      MR. VELKEI:  Q.  So to get the numerator, I'm

 6 going to take the denominator and subtract 42,137.  Are

 7 you with me?

 8      THE COURT:  No.

 9      MR. VELKEI:  Did I do that wrong?

10      MR. STRUMWASSER:  Yes, you got it wrong.

11      MR. VELKEI:  Q.  All right.  So let me try that

12 again.  I'm going to take this 1,125,707, and I'm going

13 to back out all the claims that were found to be paid

14 after 30 working days, which is 42,137, so minus --

15      THE COURT:  It would come up with a correct paid.

16 Okay.

17      MR. STRUMWASSER:  Yeah, it's one minus the --

18      THE COURT:  Yes.

19      MR. VELKEI:  Equals 1,083,570.

20      MR. STRUMWASSER:  You want to give him the

21 calculator or something?

22      MR. VELKEI:  Absolutely, whatever you need.  You

23 just jump in and take it from me.  I'm happy -- I want

24 to make sure we're on the same wavelength.

25      MR. STRUMWASSER:  You know what?  Better than
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 1 that, I'll just accept for purposes of this calculation

 2 that number.  And then if it turns out it's wrong, it's

 3 your problem.  But let's save ourselves the time.

 4      MR. VELKEI:  You want to give me the calculator

 5 back, Mr. Laucher?

 6      THE WITNESS:  Sure.

 7      MR. VELKEI:  All right.  So PLHIC percentage

 8 compliance is going to be 1,083,570 divided by

 9 1,125,707, right, Mr. Laucher?

10      A.  Yes.

11      Q.  That equals 96.3 percent.  So to close the

12 loop, even by the Department's own contention,

13 PacifiCare's compliance rate exceeded 96 percent during

14 the period in question, correct?

15      A.  Yes.

16      MR. VELKEI:  I'd just like to mark this as exhibit

17 next in order, your Honor.

18      THE COURT:  That's 5429.

19          (Respondent's Exhibit 5429 marked

20           for identification)

21      MR. VELKEI:  I think it probably makes sense to

22 take a break.

23      THE COURT:  Sure.  How much more do you have?

24      MR. VELKEI:  About a half hour maybe, not even

25 that much.
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 1      THE COURT:  Okay.

 2          (Recess taken)

 3      MR. VELKEI:  Q.  I really only have two subject

 4 matters, and this first one is really related to where

 5 we just ended at the break, Mr. Laucher.

 6          We now have -- we've looked at health

 7 insurance -- resolution of potential health enforcement

 8 actions against five health insurance companies, right?

 9 We've got Blue Shield, Blue Cross, Health Net, Conseco

10 and UnitedHealthcare.

11      A.  Yes.

12      Q.  All --

13      A.  Conseco is more long-term care, but it's in

14 the health arena.

15      Q.  All resolved by Commissioner Poizner, correct?

16      A.  Yes.

17      Q.  All incorporated a detailed corrective action

18 plan that was approved by the Commissioner, correct?

19      A.  Yeah, I think they all did.

20      Q.  Isn't it in fact the case, Mr. Laucher, that

21 implementing a corrective action plan where the

22 Department articulates concerns is standard practice in

23 the Department?

24      A.  We do expect a resolution, a proposed

25 resolution, to any noncompliance that's identified.  So
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 1 in a sense, there's always a corrective action plan of

 2 some sort.

 3      Q.  But I don't want to mince words, sir.  We

 4 don't have a corrective action plan with PacifiCare

 5 except to the extent PacifiCare came up with it itself,

 6 correct?

 7      A.  Yes.  There isn't a formal plan that's been

 8 accepted by the Department, no, not like in a

 9 settlement agreement, no.

10      Q.  But with the five health insurance companies

11 we dealt with, there was a formal plan that was

12 implemented?

13      A.  Yes.

14      Q.  And the Department insisted on it as part of

15 any resolution.

16      A.  Yes.

17      Q.  So my question to you, is it in fact standard

18 practice where the Department identifies potential

19 issues that they cause the company to implement a

20 corrective action plan, correct?

21      A.  I think most settlements have a corrective

22 action plan.  These five do.

23      Q.  In fact, your own procedures contemplate that

24 the Commissioner should order corrective action plan

25 where there are problems identified in the context of
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 1 an exam, correct?

 2      A.  I don't recall any procedures we have that

 3 dictate what the Commissioner would do.  But --

 4      Q.  Again, I don't want to mince words with you,

 5 but the thrust of those manuals is that, in fact, the

 6 Department should order corrective action when they

 7 determine that there are problems, correct?

 8      A.  That goes back, I think, to what I was saying.

 9 Outside of these agreements, we always look for the

10 company to have a proposal for correcting the problem.

11 Yes.

12      Q.  When you say "the company to have a proposal,"

13 in fact, in the five situations we've talked about, the

14 Department specified what needed to happen, correct?

15      A.  I thought you were talking generally.  I

16 agreed that in those five we do have a formal plan in

17 the settlement.

18      Q.  And my question -- forgive me if I'm sort of

19 running in circles here.  My question is, when the

20 Department identifies problems, one of its first

21 mandates is to try to correct those problems; would you

22 agree?

23      A.  We would expect that the problem gets

24 corrected, yes.

25      Q.  And the Department participates in that
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 1 process of making sure that those problems get

 2 corrected?

 3      A.  It's not exactly what I'd say.  But it's --

 4 it's not how I'd say it.

 5      Q.  Is that a yes or no?  I can't read between

 6 the two.

 7      A.  It's an in between.  I'd say no then.

 8      Q.  I really just want to get to what the answer

 9 is and what the Department's position is.

10          So when you say it's sort of in between, what

11 do you mean by that?  Could you just sort of tell us

12 what's on your mind?

13      A.  As you mentioned, and I agree, that in these

14 plans there was a specific corrective action plan that

15 was part of the resolution with the Department, in

16 cases where is there isn't a specific plan, say,

17 there's no formal agreement, we still expect the

18 company to take corrective action.

19          The Department doesn't dictate that.  And

20 while we might accept the proposal as seeming -- as a

21 reasonable proposal to achieve compliance, we don't

22 sign off and say this is acceptable.  The reports say

23 regardless of what you agree to, it's still up to you

24 to become compliant.  So if you propose something that

25 doesn't work -- let's say you propose training, and it
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 1 turns out that training doesn't do the trick for you,

 2 you maybe should have hired more claims adjusters, it's

 3 still up to the company to achieve compliance.

 4          We're not dictating training will do it, and

 5 that's how you have to get there, and if that doesn't

 6 work, we shouldn't have approved that.  It's the

 7 company's -- it is the company's duty to be compliant

 8 with the law, regardless of what they've proposed and

 9 what we accepted as a reasonable proposal.

10      Q.  It's the Department's duty to make sure

11 licensed entities are compliant and consumers aren't

12 being harmed, correct?

13      A.  Yes.

14      Q.  To the extent there is noncompliant behavior,

15 it's also the Department's duty to make sure that that

16 behavior is fixed, correct?

17      A.  Yes.

18      Q.  And that means by working with the company to

19 make sure that in fact those problems were fixed?

20      A.  By continuing monitor the company to see that

21 they've fixed the problems.

22      Q.  Why didn't the Department in the PacifiCare

23 matter work with PacifiCare to come up with corrective

24 actions that would satisfy the Department's concerns as

25 reflected in the examination?
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 1      A.  I personally don't know the answer to that.  I

 2 believe --

 3      Q.  I don't want you to speculate, sir.  I don't

 4 mean to cut you off.  If you don't know the answer, I

 5 think I'm just going to go with that.

 6      A.  My attorneys will thank you.

 7      Q.  Probably the Judge will, too.  If you're not

 8 the person to ask that question of, Mr. Laucher, who

 9 should I ask that question?

10      MR. STRUMWASSER:  Let me interpose an objection

11 here.  This is truly irrelevant.  "Why didn't you

12 settle with us and do a corrective action plan?"  We're

13 here now.  And why we are here as opposed to another

14 company we settled with is just not relevant here.

15      MR. VELKEI:  Your Honor, this is one question, I

16 think we'll get to it or not.  But the witness's

17 testimony is, clear as day, is enforcement has to be

18 consistent.  We've looked at a number of enforcement

19 actions.  And so those are sort of the tests of whether

20 the Department's being consistent and fair.

21          So part of that process is the process itself.

22 It shouldn't surprise anybody at this point that there

23 is a lot of -- I think, frankly, disturbing information

24 to suggest that this was predetermined from the outset

25 and that there were special interest groups that the
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 1 Department was working with.

 2          We saw some of the documentation.  There's a

 3 lot more, I'm sure, that's coming to show that they're

 4 coordinating, increasing the number of complaints so

 5 that Mr. Laucher had a basis to state that he needed to

 6 go forth with an examination because there were so many

 7 complaints.  I mean, there's a lot of pieces to this,

 8 your Honor.

 9          My simple question is, "Mr. Laucher, who is

10 the best person to answer the question why the

11 Department never tried to work out these problems with

12 the company?"  Not settle.  I'm not talking about

13 settlement.  I'm talking about a corrective action.  So

14 why in this particular instance did they go off the

15 reservation, so to speak, and not follow their own

16 procedures?

17      THE COURT:  Well, I have to say that a lot of the

18 things that I've allowed go to penalty and penalty

19 only.  I am not sure how that would.  So I'm going to

20 sustain the objection now.

21      MR. VELKEI:  All right, your Honor.  Thank you.  I

22 appreciate that.  I mean, I don't really appreciate it.

23 I appreciate your time on the issue.

24      THE COURT:  You're a polite gentleman.  Thank you.

25      MR. VELKEI:  Q.  I then just have one other area,
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 1 sir, where I want to ask you some questions.  And it

 2 goes to -- I'm trying to understand, enforcement action

 3 is -- the report is completed, the examination report.

 4 And then there is some process whereby a determination

 5 is made whether or not to proceed with an enforcement

 6 action; is that fair?

 7      A.  Yes.

 8      Q.  Then that implicates the legal referral

 9 process?

10      A.  Yes.

11      Q.  I understand that it is your responsibility to

12 determine whether it's appropriate to submit a legal

13 referral on a particular examination report?

14      MR. STRUMWASSER:  I actually think that

15 mischaracterizes his testimony.

16      THE COURT:  I think -- go ahead.

17      THE WITNESS:  I think what I had said before is

18 that things come up through me.  I would sign off on

19 any referral that comes up through the market conduct

20 division.

21          But in more than this scenario, information

22 is -- has already gotten to our legal branch, and there

23 isn't an obligation that we submit a legal referral.

24 There are many actions initiated by our legal folks

25 based on things we are working on without the need for
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 1 me to do the referral.

 2      MR. VELKEI:  Q.  Okay.  Is it ever the case that

 3 the legal referrals are executed before the examination

 4 is completed?

 5      A.  Well, there isn't a -- is there a legal

 6 services request?  Yes, we've done -- I'm trying to

 7 recall instances where we filled out the request.

 8          We frequently request legal assistance walking

 9 in the door into an exam.

10      Q.  And when you say "request legal assistance,"

11 do you mean frequently issue a legal referral or

12 something other than that?

13      A.  Yeah, we don't necessarily issue a referral.

14 I mean, you know, obviously, I've been there a long

15 time.  And I might just call someone or -- same with

16 our bureau chiefs -- to get some assistance, input,

17 that kind of thing.

18      Q.  Is there ever a need to issue a legal

19 referral?  You just have to do it for some certain

20 conduct to occur?

21      A.  I know that legal likes to have them.  You

22 know, it's an internal standard for them.  I don't

23 think they have to require them.  I mean, we're in the

24 same agency.

25      MR. VELKEI:  Right.
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 1          And your Honor, I just have a couple more

 2 questions.  We had asked the Department -- there were

 3 two manuals.  Both had been redacted -- on the subject

 4 of legal referral.  We got the one unredacted, but we

 5 haven't gotten the second one, which is three pages

 6 long, all redacted.

 7          Frankly, it would speed up this questioning if

 8 I had that in front of me.  We had asked for them to

 9 bring it.

10      MR. GEE:  We're maintaining the attorney-client

11 privilege on that.  It literally is -- well, I don't

12 want to get into it.

13      THE COURT:  All right.

14      MR. VELKEI:  But if that's the case, then it seems

15 appropriate, given the Court's prior instruction, that

16 it be submitted to the Court for the Court to review

17 it.

18      THE COURT:  Well, I was going to look at it.  I

19 didn't ask for that one because I didn't realize they

20 were separate things.  But if you want me to look at

21 it, I'll look at it if it's all right with you.

22      MR. VELKEI:  I'd appreciate it.

23      MR. GEE:  Let me see if I have it.

24      MR. VELKEI:  We'll just give it a minute.

25      MR. STRUMWASSER:  I'm not sure I know quite how we
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 1 should do this.

 2      THE COURT:  Is this the unredacted?

 3      MR. STRUMWASSER:  This is the unredacted.

 4      THE COURT:  I'll just return it back to you.

 5      MR. STRUMWASSER:  And if your Honor turns to this

 6 section (indicating) this is the part that's been

 7 redacted.

 8      THE COURT:  This part here?  Okay.  I see okay.

 9 And to this, from here to here?

10      MR. GEE:  Yes, and then the next two pages.

11      MR. VELKEI:  Let me just show you the unredacted.

12      MR. STRUMWASSER:  She's got the whole document.

13      MR. VELKEI:  Let's just make sure we're on the

14 same wavelength though.

15      THE COURT:  This is the one you're talking about

16 here?

17      MR. GEE:  Yes.

18      MR. VELKEI:  Show you, here, your Honor.

19      THE COURT:  I see.  He's shown me.

20      MR. VELKEI:  All right.

21      THE COURT:  I think that, if that's true, if it's

22 just this part and the other two pages, it's just --

23 it's sample.

24      MR. VELKEI:  Okay.  Thank you for taking the time,

25 your Honor.
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 1      THE COURT:  Thanks.  It's nothing.

 2      MR. VELKEI:  Q.  So Mr. Laucher, is it ever the

 3 case in your experience a legal referral is issued

 4 prior to notice of an exam even beginning.

 5      MR. STRUMWASSER:  May I ask, is that legal

 6 referral request issued by market conduct or by anybody

 7 in the Department?

 8      MR. VELKEI:  I'm going to go with anybody in the

 9 Department at this point.

10      THE WITNESS:  Well, yes.

11      MR. VELKEI:  Q.  Let me focus, then, on the

12 PacifiCare matter.  And when was a legal referral first

13 issued in this case?

14      MR. STRUMWASSER:  I -- I actually think it's

15 confidential.

16      THE COURT:  I think we're getting kind of

17 privileged.

18      MR. VELKEI:  It's just the timing because

19 actually, if you look in the manual, it says, "Any

20 legal referral must be given" -- "must go to field

21 services bureau, consumer service division, and legal."

22          And really, for our purposes, it's -- with

23 respect to the privilege, we just need to understand

24 when these legal service referrals were issued.  And

25 frankly, our concern is that these things were issued
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 1 way before anybody had made a decision ostensibly to

 2 move forward with the targeted exam and the enforcement

 3 action.

 4      THE COURT:  What's the relevancy of that?  They

 5 ask for those things all the time.  I'm not sure what

 6 the relevancy is.

 7      MR. VELKEI:  I'm not sure, your Honor.  I just

 8 wanted a little latitude here.

 9      THE COURT:  I'm going to sustain the objection for

10 now.  I really think we're getting into stuff we don't

11 need to get into.

12      MR. VELKEI:  Why don't we -- under those

13 circumstances, I'm going to end here for now, if

14 there's any direct.

15          And I would simply ask, your Honor, I think

16 we're now getting into witnesses that are pretty

17 senior, that there not be the leading of the witness

18 when it's a friendly witness.

19          We had a lot of that with Ms. David.  I went

20 back and looked at the transcripts.  I mean, "Isn't it

21 true that," blah, blah, blah.  "Yes," "yes," "that is

22 correct."

23      THE COURT:  I'll sustain objections to leading

24 questions in the sense that I always feel like I want

25 to hear it from the witness.  But if in fact it's just



13412

 1 preliminary and we're getting somewhere, I'm not going

 2 to tell you you can't do it.

 3      MR. VELKEI:  Thank you, your Honor.

 4      MR. STRUMWASSER:  Thank you, your Honor.

 5           CROSS-EXAMINATION BY MR. STRUMWASSER

 6      MR. STRUMWASSER:  Q.  Mr. Laucher, for how many

 7 insurance commissioners have you occupied a

 8 policy-making role in the Department?

 9      A.  Five commissioners, counting interim

10 commissioners we had a couple of.

11      Q.  Do you have a copy of 5188 up there, the NAIC

12 Market Regulation Handbook?  No, actually you don't.

13      THE COURT:  When -- how long do you have,

14 Mr. Strumwasser?

15      MR. STRUMWASSER:  Less than a half hour, my guess.

16      THE COURT:  Okay.

17      MR. VELKEI:  I'll only say this, your Honor.  I

18 want to object this goes beyond the scope.

19          I was very careful not to waste any time,

20 frankly, going over the detailed NAIC handbook and how

21 it plays and what the rules say.  It now appears that

22 that's where we're going.  If that's the case, I mean,

23 that opens a whole door of examination that I

24 consciously avoided getting into precisely because of

25 some of the Court's concerns.
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 1      THE COURT:  It might get to redirect.

 2      MR. VELKEI:  All right.

 3      THE COURT:  I'm not sure where this is going.

 4      MR. STRUMWASSER:  Q.  Mr. Laucher, are you

 5 familiar with the NAIC Market Regulation Handbook?

 6      A.  Yes.

 7      Q.  Do you have an understanding whether, in 2007,

 8 the market conduct division was required to observe the

 9 guidelines and procedures set forth in the NAIC Market

10 Regulation Handbook in conducting market conduct exams?

11      A.  We were not.

12      Q.  How about in 2010?  Are you required, as you

13 understand it?

14      A.  In 2010, we are not.

15      Q.  I'm going to distribute just --

16      MR. VELKEI:  Your Honor, excuse me.  I just want

17 to say that we are not going the finish today because

18 now I have to go back to that handbook and pull out the

19 statute that says they are.

20          I was not prepared to do it.  It wasn't

21 addressed in our cross.  As long as everybody

22 understands Mr. Laucher is now going to need to come

23 back because we're opening a topic that was not

24 addressed and I won't be prepared to cross.

25      THE COURT:  Okay.
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 1      MR. STRUMWASSER:  Fortunately, you'll have the

 2 materials before you.

 3      MR. VELKEI:  Fortunately, Mr. Laucher lives in San

 4 Francisco, so we'll have him back at a date that's

 5 convenient.

 6      MR. STRUMWASSER:  Q.  Mr. Laucher, I've

 7 distributed a copy of Section 733 of the Insurance

 8 Code.  I take it you are familiar with this section?

 9      A.  Yes.

10      Q.  Directing your attention to Subsection (f),

11 just read that to yourself.

12      A.  Yes.

13      Q.  Let me ask you, the reference here that, "The

14 Department shall, in conducting examinations, observe

15 those guidelines and procedures set forth in the

16 examiners' handbook" --

17      A.  Yes?

18      Q.  Is the NAIC market regulation handbook the

19 examiner's handbook that is referenced in

20 Subdivision (f)?

21      A.  No.

22      Q.  How do you know that?

23      A.  Because the examiners' handbook has existed

24 long before there was a market regulation handbook.

25 I'm not quite sure it still has this title, but this
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 1 reference is to Financial Surveillance Examiner

 2 Handbook.  We call them financial surveillance at the

 3 California Department.

 4      Q.  What is the difference between market conduct

 5 and financial surveillance?

 6      A.  Financial surveillance focuses on the solvency

 7 of an insurer.  Whereas market conduct focuses on its

 8 rating and underwriting, marketing and claims

 9 practices.

10      Q.  Now, 733 refers to a measure of uniformity of

11 regulation.  Based on your extensive experience with

12 insurance regulation, do you know of why state

13 insurance departments need to observe the guidelines

14 and the procedures set forth in the financial

15 examiners' handbook in conducting solvency

16 examinations?

17      A.  Yes.

18      Q.  Why?

19      A.  Because a state conducts the financial

20 examination of the companies that are domiciled in that

21 state.  And all other states accept that examination

22 report as conclusive with respect to the status of that

23 company's financial situation.

24      Q.  So, for example, if a company is domiciled in

25 Illinois --
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 1      A.  Yes?

 2      Q.  And the Illinois department does an

 3 examination of that company's financial solvency, what

 4 are the implications of that examination for

 5 California?

 6      A.  If Illinois is an accredited state, then the

 7 California department would accept whatever the

 8 findings of that report were or are and would not

 9 conduct their own examination of that company to verify

10 that the company to verify that the money's where the

11 Illinois department says it is.  They would rely on the

12 Illinois findings.

13      Q.  And more generally, if a -- if there is a

14 finding by the accredited domiciled agency,

15 commissioner, about the company's solvency, what are

16 the implications for California of the solvency of the

17 Illinois-domiciled company?

18      A.  That would mean that we could expect that

19 company to pay the claims for California consumers and

20 providers.

21      Q.  Do those same considerations apply when, for

22 example, Illinois does a market conduct exam?  Does it

23 have the same kind of implications for California?

24      A.  No.

25      Q.  Why?
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 1      A.  Because when the Illinois department does an

 2 examination of claims handling, they would look at the

 3 claims handling as it pertains to Illinois citizens.

 4 And it's possible that Illinois claims, for example,

 5 are handled out of a Chicago branch or -- and they may

 6 be handled timely and correctly, whereas the California

 7 claims handled by that same company may be handled in a

 8 Los Angeles branch or an Atlanta branch, and they may

 9 be having problems with timeliness.  So the Illinois

10 findings don't have any relevance to how the California

11 claimants are being treated.

12      Q.  Mr. Laucher, this difference between financial

13 regulation and market conduct regulation, is that a

14 generally accepted distinction among regulator

15 nationally?

16      MR. VELKEI:  Objection, leading.

17      THE COURT:  I'll allow it.

18      THE WITNESS:  Yes.

19      MR. STRUMWASSER:  Q.  For example, what

20 distinctions, if any, are there between those two for

21 NAIC purposes?

22      A.  I think it is through the NAIC that the

23 accreditation standards are established.  And in order

24 for states to rely on each other's financial findings,

25 that state would have to be accredited.  There is no
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 1 accreditation of market conduct processes.

 2      Q.  Mr. Laucher, is the distinction between

 3 financial and market conduct examination reflected in

 4 CDI's organization?

 5      A.  Yes, we have a separate financial surveillance

 6 branch and a market conduct division that is part of

 7 the consumer services and market conduct branch.

 8      MR. STRUMWASSER:  Your Honor, I'd like to have

 9 marked as Department's next in order a packet of

10 legislative materials from the legislative files on

11 Senate Bill 1666 of 1992.  And again, we're asking that

12 this one be marked but not admitted because we're

13 asking your Honor to take judicial notice of it.

14      MR. VELKEI:  Your Honor, I'm not sure it's

15 appropriate to take judicial notice of a rulemaking

16 file.  We don't have any objection to moving it into

17 evidence.  We may use it ourselves.

18      THE COURT:  872 is this legislative file.  We

19 could discuss whether we're going to admit it or not

20 later.

21      MR. VELKEI:  Okay.

22          (Department's Exhibit 872 marked for

23           identification)

24      THE COURT:  However, it may be relevant what the

25 legislature was contemplating when it added these



13419

 1 sections.

 2      MR. VELKEI:  We have no objection to the

 3 relevance, your Honor.  We think the legislative

 4 history on some of these things and rulemaking files

 5 are appropriate to look at.

 6      THE COURT:  No, no.  That's not my point.  There

 7 are additional amendments to this section --

 8      MR. VELKEI:  Mm-hmm.

 9      THE COURT:  -- that appear to have been made as

10 late as 19- -- it's hard to read these things.

11          There are underlying sections that are added

12 in 730B that seem relevant to this.  But I can't tell

13 when that was added.

14      MR. STRUMWASSER:  I think it will work itself out

15 as we go through this, your Honor.

16      THE COURT:  All right.

17      MR. STRUMWASSER:  Q.  Mr. Laucher, the first page

18 of this document is "Committee Analysis from the Senate

19 Insurance Claims and Corporations Committee."  And on

20 Page 3 of that document, we see the following.  There's

21 a heading "NAIC Model Acts."  Do you see that?

22      A.  Yes.

23      MR. VELKEI:  There appears to be some marginalia

24 on here.  There's a question mark, and then something

25 circled.  I don't know if that was intended.
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 1      MR. STRUMWASSER:  So far as we know, that came to

 2 us from the legislature that way.  That's the messiness

 3 of dealing with legislative files.

 4      THE COURT:  Also a blank page?

 5      MR. STRUMWASSER:  Right.  We have not redacted

 6 anything out.

 7      THE COURT:  Just came that way.  All right.

 8      MR. STRUMWASSER:  Your Honor, just so it's clear,

 9 I don't necessarily warrant that every piece of the

10 legislative history in each committee files is here.

11 These are excerpts.

12      THE COURT:  I understand that.

13          Go ahead.

14          There are later amendments to this section.

15      MR. STRUMWASSER:  Yes, absolutely.

16      Q.  Mr. Laucher, in this section, "NAIC Model

17 Acts," the second paragraph says, in the second

18 sentence, "These provisions provide minimum standards

19 to be adopted by states with the ultimate objective of

20 NAIC accreditation of a state's insurance regulator."

21 Do you see that?

22      A.  Yes.

23      Q.  First of all, what are NAIC -- you've already

24 referred to, what is the accreditation process?

25      A.  I'm not sure specifically how it works, but
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 1 it's a set of standards that a financial monitoring

 2 branch of the Department has to comply with to meet the

 3 accreditation.

 4          I think it has to do with training, areas of

 5 review that are conducted of the company.  I'm not sure

 6 what else, but it's a set of standards to measure the

 7 quality of the financial review process.

 8      Q.  So that's a solvency process that gets

 9 accredited?

10      A.  Yes.

11      Q.  Is there an accreditation process in place for

12 market conduct examination?

13      A.  No.

14      Q.  Continuing in that same paragraph, "Beginning

15 January 1994, accredited states will not accept

16 examination reports of insurers from unaccredited

17 state."  Do you see that?

18      A.  Yes.

19      Q.  What does that mean?

20      A.  That means that if an unaccredited state were

21 to issue a report attesting to the solvency of a

22 particular company, that the other states would be

23 unlikely to rely on that exam report and therefore

24 might, as a group or individually, conduct their own

25 examinations, financial examinations of that company
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 1 even though it's domiciled in another state.

 2          Of course, that would be an additional expense

 3 to the insurer involved and disruption.

 4      Q.  The 17th page in, and I'm afraid that we don't

 5 have these numbered, but the 17th page in has the

 6 heading "Department" -- at the very top, above the

 7 images of the punched holes, "Department of Finance

 8 Enrolled Bill Report."

 9      MR. VELKEI:  Could you repeat that again?  I'm

10 sorry.

11      THE COURT:  See the punched holes?

12      MR. VELKEI:  Okay.  Yep.  Thank you.

13      THE WITNESS:  Yes.

14      MR. STRUMWASSER:  Q.  Do you see the "Comments"

15 section?

16      A.  Yes.

17      Q.  "The Department of Insurance stated that their

18 primary purpose in proposing this legislation was to

19 get the California Department of Insurance accredited

20 by the NAIC for reciprocity purposes (meaning the

21 California Department of Insurance meets the financial

22 regulatory standards promulgated and established by the

23 NAIC)."  Do you see that?

24      A.  Yes.

25      Q.  Within the NAIC, what does the phrase
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 1 "financial regulatory standards" refer to?

 2      A.  It would be this accreditation process.

 3      Q.  For solvency regulation?

 4      A.  For solvency regulation, yes.

 5      Q.  Mr. Laucher, do you know whether California

 6 has in fact -- whether its solvency regulation program

 7 has been accredited?

 8      A.  Yes, it has.

 9      MR. STRUMWASSER:  I'm going to now distribute,

10 your Honor, a copy of Section 730 of the Insurance Code

11 as it was written -- as it was enacted and in effect in

12 2007.

13      THE COURT:  Okay.

14      MR. STRUMWASSER:  Since this is not -- the 2007

15 version is not readily available, why don't we mark

16 this as an exhibit, your Honor.

17      THE COURT:  Okay.  873.

18      MR. VELKEI:  Just for clarification, we marked the

19 other one 872, right?

20      THE COURT:  Yes, mm-hmm.

21          (Department's Exhibit 873 marked

22           for identification)

23      MR. STRUMWASSER:  Q.  On the theory that it's the

24 updated versions that are in most limited supply, let

25 me --
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 1      THE COURT:  I have the updated one, though.

 2      MR. STRUMWASSER:  Just for symmetry, why don't we

 3 mark as our next the current version of 730.

 4      THE COURT:  874 is the current version of 730,

 5 Insurance Code 730.

 6          (Department's Exhibit 874 marked

 7           for identification)

 8      MR. STRUMWASSER:  Q.  Mr. Laucher, you see in

 9 Section -- Subsection (b) of 730 in the 2007, the

10 version that was in effect in 2007, Exhibit 873, you

11 see a reference in that subsection to the examiners'

12 handbook adopted by the NAIC?

13      A.  Yes.

14      Q.  If we look at the same section with respect

15 to -- same subsection, with respect to the -- in 874,

16 we see "...the Examiners' Handbook or in the Market

17 Regulation Handbook."  Do you see that?

18      A.  Yes.

19      Q.  And the "Market Regulation Handbook" that has

20 been added since 2007, that's the one that governs

21 market conduct exams or that addresses market conduct

22 exams, correct?

23      A.  Addresses, yes.

24      Q.  What is your understanding of the reference to

25 the market regulation handbook in the 2010 version, the
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 1 current version of 730?

 2      MR. VELKEI:  Objection, vague, calls for

 3 speculation about what the legislature intended when

 4 they added that language.

 5      THE COURT:  Overruled.

 6          If you know.

 7      THE WITNESS:  Yes, what is the -- what is the

 8 point of having that incorporated into this statute?

 9      MR. STRUMWASSER:  Q.  Yeah.  I mean, what, for

10 your purposes as a regulator?

11      A.  It draws attention to the fact and -- that in

12 conducting an exam, we're not just referring to

13 financial exams.  And the indication is that the

14 Department shall consider some of these other

15 components which are related to market conduct

16 activities, including we would consider anything that

17 might appear in the market regulation handbook as an

18 area of concern for a market conduct exam.

19      Q.  Does -- as of 2010, does the Commissioner

20 consider the current version of market regulation

21 handbook in scheduling and determining the nature,

22 scope, and frequency of examinations?

23      MR. VELKEI:  Calls for speculation.

24      THE COURT:  If you know.

25      THE WITNESS:  We definitely consider criteria set
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 1 forth in that market regulation handbook, yes.

 2      MR. STRUMWASSER:  Q.  Do you consider yourself at

 3 liberty -- that is to say, does the Department consider

 4 itself at liberty to vary from the contents of that

 5 handbook when appropriate?

 6      A.  Yes.

 7      Q.  Now, back in 2007, when the PacifiCare 2007

 8 exam was conducted, was it your understanding the

 9 Commissioner was required to consider the market

10 regulation handbook in scheduling and determining the

11 nature, scope, and frequency of examinations?

12      A.  No.

13      Q.  Was CDI involved in proposing the 2010

14 amendment to Section 730 that added the references to

15 the market regulation handbook?

16      A.  Yes.

17      Q.  Were you personally involved?

18      A.  Yes.

19      Q.  How?

20      A.  I wrote this language.

21      Q.  Why did CDI propose adding market regulation

22 handbook language to 730?

23      A.  To provide some clarity to insurers of the

24 considerations that we were using in market conduct in

25 the market conduct examination process.
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 1      Q.  Do you have your copy of 5188 up there?

 2      A.  5188?  What is 5188?

 3      THE COURT:  This one.  Did you want to look at it?

 4      THE WITNESS:  Yes, thank you.

 5          Okay.

 6      MR. STRUMWASSER:  Q.  This is an excerpt from

 7 Chapter 14, titled "Sampling of the 2009 Market

 8 Regulation Handbook."  Do you see that?

 9      A.  Yes.

10      Q.  Is this the version of the market regulation

11 handbook that was in effect in 2007?

12      A.  I don't think so.

13      MR. STRUMWASSER:  For our next in order, your

14 Honor?

15      THE COURT:  875.

16      MR. STRUMWASSER:  We have the front part of the

17 2007 market regulation handbook.

18      MR. VELKEI:  When you say "front piece," you just

19 mean the table of contents?

20      MR. STRUMWASSER:  Yes, the title page, stuff like

21 that, table of contents.

22          (Department's Exhibit 875 marked

23           for identification)

24      THE COURT:  It's got a July 2007 date on the

25 front, "Market Regulation Handbook, Volume 1," and
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 1 that's Exhibit 875.

 2      MR. STRUMWASSER:  Q.  Mr. Laucher, is this the

 3 version of the market regulation handbook that was in

 4 affect when the PacifiCare 2007 exam was conducted?

 5      A.  I believe it was.  I see it's got a July 2007

 6 date, but it says "2006-2007" as a copyright.

 7      MR. STRUMWASSER:  And then as 876, your Honor, I'm

 8 going to show the witness a copy of the 2007 version of

 9 Chapter 14.

10      THE COURT:  All right.  876 is Chapter 14 of this

11 2007 market regulation handbook, starting at Page 177.

12          (Department's Exhibit 876 marked

13           for identification)

14      THE WITNESS:  Okay.

15      MR. STRUMWASSER:  Q.  You've seen this before,

16 right?

17      A.  Yes.

18      Q.  Take a look at Page 182, if you would, please?

19      A.  Yes.

20      Q.  And the paragraph, the third paragraph, not

21 the number "3" but the third paragraph on the page.

22      A.  Okay.

23      Q.  "For the first stage acceptance sample, a

24 minimum confidence level of 95 percent should be

25 selected.  For the second stage sample, the regulator
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 1 should use discretion in selecting an appropriate

 2 confidence level, although it should never be less than

 3 95 percent."  Do you see that?

 4      A.  Yes.

 5      Q.  What does the phrase "first stage" and the

 6 phrase "second stage" refer to?

 7      A.  First stage is a reference to a process where

 8 the examiner might pull a -- one sample to determine if

 9 there's any need to continue forward and look at

10 additional files.  So there's an initial sample, and

11 then, if there's a determination there's no need, there

12 wouldn't be a second sample.

13      Q.  Does CDI use two-stage sampling?

14      A.  No.

15      Q.  On that same page, the paragraph numbered 3,

16 "Tolerance Level," do you see that?

17      A.  Yes.

18      Q.  Fifth line down, "The tolerance level is thus

19 used to provide parameters for a mathematical

20 construction.  This expression of tolerance has little

21 to do with the real tolerance that a jurisdiction may

22 have for error.  For instance, the tolerance for

23 delivered violations for certain statutes may

24 effectively be zero."

25          Do you see that?
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 1      A.  Yes.

 2      Q.  Do you agree with that?

 3      A.  Yes.

 4      Q.  And then a few lines down, "For all claim

 5 procedures, the error tolerance standard should not be

 6 more than 7 percent.  The use of 10 percent and 7

 7 percent tolerance levels does not signify that the

 8 regulator is tolerant of that level of error."  Do you

 9 see that?

10      A.  Yes.

11      Q.  What is your understanding of the 7 percent

12 tolerance level referenced in this paragraph?

13      A.  I think they're referring -- I read it as

14 referring to these sample sizes and looking for

15 basically a level of credibility.  And it is making it

16 clear that it isn't setting a standard that one would

17 accept that 7 percent of claims have violations.  It's

18 about sampling.

19      Q.  The word "credibility" is a term that

20 actuaries sometimes use for statistical significance;

21 is that right?

22      A.  Right.  A larger sample is more credible than

23 a smaller sample in a large population.

24      Q.  Continuing in that same paragraph,

25 "Nevertheless, the severity with which inadvertent and
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 1 unintentional errors are viewed should decrease

 2 (significantly) as error rates fall below established

 3 tolerance levels."  Do you see that?

 4      A.  Yes.

 5      Q.  Do you agree in principle that, when dealing

 6 with unintentional violations, fewer violations are

 7 viewed as less serious?

 8      A.  Yes.

 9      Q.  You've testified that CDI does not follow the

10 NAIC tolerance thresholds or any other error percentage

11 to determine whether an insurer has violated the law,

12 right?

13      A.  Correct.

14      Q.  Why doesn't CDI use these percentages to

15 determine whether a violation has occurred?

16      A.  These would essentially set a forgiveness

17 level for violations.  And our statutes don't have such

18 a forgiveness in them.  If you don't do what the

19 statute says, you've violated the statute.

20          And we do exams by exception, where we cite

21 each violation.  We allege a violation each time we see

22 something that contravenes the statute.

23      Q.  What does the phrase "report by exception"

24 mean?

25      A.  "Report by exception" means that we only



13432

 1 identify the noncompliant components of the claim file

 2 or underwriting file or of the transaction.  We don't

 3 provide a narrative describing the things an insurer

 4 did that were complaint with the law.

 5      Q.  How long has it been CDI's practice to issue

 6 reports by exception?

 7      A.  The whole 25 years that I've been with the

 8 Department.

 9      Q.  Now, when you report by exception, do you

10 calculate in the ordinary course how many files or what

11 percentage of files were processed correctly?

12      A.  No.

13      Q.  Has it ever, so far as you know, been the

14 practice of CDI in market conduct examination to report

15 on how many reviewed files had no violation?

16      MR. VELKEI:  Objection, leading, but at this point

17 I guess it's --

18      THE COURT:  Overruled.

19      THE WITNESS:  No.

20      MR. STRUMWASSER:  Q.  And so looking, for example,

21 at Exhibit 5429, this chart up here, would CDI in the

22 ordinary course ever calculate the denominator?

23      A.  The 1- -- the denominator?

24      Q.  Yes, the 1,125,707 number.

25      THE COURT:  That's the total population.
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 1      MR. STRUMWASSER:  Yeah.

 2      THE COURT:  Would they calculate it?

 3      MR. STRUMWASSER:  Would they calculate it in the

 4 course of -- or would they ever report the total

 5 population for the purpose of determining compliance.

 6      THE WITNESS:  We show the population.  We wouldn't

 7 report that 1,083,000 were done correctly.  We don't

 8 even know that they were.

 9      MR. STRUMWASSER:  Q.  Can you give an example of

10 something that might be in that 1,083,000 figure that

11 in fact was not done correctly?

12      A.  Sure.  It might be something that was paid

13 timely but wasn't paid accurately.  So it might have

14 required that that file be reworked.

15          So if you're only looking at timeliness here,

16 you wouldn't necessarily conclude that all those were

17 handled correctly for -- that it was timely, if it was

18 done wrong.  I don't --

19      Q.  Let me ask you a question about 5292, the

20 MAWG.  You don't need to retrieve it.  I'm not going to

21 ask you about text.  And I misspoke.  I didn't mean the

22 MAWG.  I meant the multi-state settlement with United.

23          In general, what are the considerations that

24 go into determining whether California will sign on to

25 a multi-state settlement like that?
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 1      A.  We would consider our own resources that are

 2 available to conduct that exam.  We would consider, in

 3 a multi-state, whether it's in our interest to

 4 cooperate with the other states and work together

 5 rather than conduct our own exam.  We would consider

 6 the size of the company and determine whether it was

 7 worth the resources to go in and look at those very

 8 same things again with our own staff.  We would look at

 9 the resolution process.

10      Q.  By the size of the company, are you referring

11 to the size of the company nationally, in California,

12 or both?

13      A.  In California.

14      MR. STRUMWASSER:  Your Honor, I misestimated.  I

15 have more to do, but this is probably a natural break

16 point.  So we can probably talk offline about bringing

17 the witness back.

18      THE COURT:  All right.

19      MR. VELKEI:  Before we go off the record, here's

20 what I suggest, the week of the 29th we finish up

21 Mr. Laucher.  He's local.

22          We had also asked for Mr. Cignarale that week

23 before the 15th.  He was not available the week of the

24 15th.  Why don't we just make the week of the 29th a

25 CDI week?  We'll complete Mr. Laucher and do
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 1 Mr. Cignarale.

 2      MR. STRUMWASSER:  We are going to object to

 3 produce Mr. Cignarale at this point.  I haven't had a

 4 chance even to meet with him.  We haven't begun

 5 reviewing him.

 6          And we've already made it clear, he's going to

 7 be here, he's going to be a witness.  We're going to

 8 make him available at a time when he is in a position

 9 to testify about the facts of this case.

10      MR. VELKEI:  Your Honor, I mean, the Department's

11 case --

12      THE COURT:  We're going to take that up on

13 tomorrow afternoon.

14      MR. VELKEI:  Terrific.

15      THE COURT:  So -- but I'm sure that Mr. Laucher

16 will come back when he's available, right?

17      MR. STRUMWASSER:  I don't know if he is available

18 on the 29th, but we certainly will bring him back.

19      THE WITNESS:  I'm not available that day, I know,

20 because I'm on a hearing panel myself -- not this kind

21 of hearing, a set of regulations.  But sometime shortly

22 thereafter that week.

23      THE COURT:  All right.

24      MR. VELKEI:  And the sooner you let us know,

25 because it makes most sense in terms of sort of
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 1 scheduling witnesses, let's get that done this week,

 2 hopefully before the holiday.

 3      MR. STRUMWASSER:  So you'd like to have him back

 4 sometime that week?

 5      MR. VELKEI:  Yes.

 6      THE COURT:  We can go off the record.

 7          (Whereupon, the proceedings recessed

 8           at 3:54 o'clock p.m.)

 9
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 1 STATE OF CALIFORNIA     )
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 3          I, DEBORAH FUQUA, a Certified Shorthand

 4 Reporter of the State of California, duly authorized to

 5 administer oaths pursuant to Section 8211 of the

 6 California Code of Civil Procedure, do hereby certify
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 8 disinterested person, and thereafter transcribed under

 9 my direction into typewriting and is a true and correct

10 transcription of said proceedings.
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12 attorney for either or any of the parties in the
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 1 Wednesday, November 10, 2010         9:17 o'clock a.m.

 2                         ---o0o---

 3                   P R O C E E D I N G S

 4      THE COURT:  This is on the record before the

 5 Insurance Commissioner of the State of California in

 6 the matter of PacifiCare Life and Health Insurance

 7 Company.  This is OAH Case No. 22009061395, Agency

 8 No. UPA 2007-00004.

 9          Today's date is the 10th of November, 2010.

10          Counsel are present.  Ms. Knous is present.

11 And you're going to call a new witness?

12      MR. KENT:  Yes.  I'd like to call Jean Diaz.

13      THE COURT:  All right.

14          Ms. Diaz?

15          (Witness sworn)

16                        JEAN DIAZ,

17          called as a witness by the Respondents,

18          having been first duly sworn, was

19          examined and testified as hereinafter

20          set forth:

21      THE COURT:  Please state your first and last

22 naming, and spell them both for the record.

23      THE WITNESS:  Jean Diaz, and that's J-E-A-N, and

24 that's D-I-A-Z.

25      THE COURT:  Thank you.
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 1              DIRECT EXAMINATION BY MR. KENT

 2      MR. KENT:  Q.  Good morning, Ms. Diaz.

 3      A.  Good morning.

 4      MR. KENT:  Let me show you a copy of --

 5      THE COURT:  Is this is going to be 877?

 6      MR. KENT:  The other one, 5430.

 7      THE COURT:  I'm sorry.  Okay.  5430 is the CV from

 8 Ms. Diaz.

 9      MR. KENT:  Yes.

10          (Respondent's Exhibit 5430, PAC0872315

11           marked for identification)

12      MR. KENT:  Q.  Ms. Diaz, for the record, is this a

13 copy of your CV?

14      A.  Yes.

15      Q.  I see that presently you are the director of

16 regulatory affairs at PacifiCare.  Could you tell us

17 generally what your job responsibilities are?

18      A.  I lead the implementation efforts for the

19 newly enacted laws and regulations in the western

20 states, and I also manage network and provider events.

21      Q.  What are network and provider events?

22      A.  These would be, actually, in the State of

23 California, the Department of Managed Healthcare has

24 some regulations related to hospital and medical group

25 terminations that we're required to do filings with.
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 1      Q.  So those network and provider events, those

 2 are the HMO side?

 3      A.  Yes, they are.

 4      Q.  About how long have you worked for PacifiCare?

 5      A.  Since January of 1994.

 6      Q.  So that's almost 17 years?

 7      A.  Yes.

 8      Q.  How many years have you been involved in some

 9 aspect of regulatory affairs for PacifiCare?

10      A.  13 years.

11      MR. KENT:  Let me show you the next exhibit in

12 order.

13          I think this would be 5431?

14      THE COURT:  Correct.  5431 is an e-mail with a top

15 date of April 26th, 2006.

16          (Respondent's Exhibit 5431, PAC0872306

17           marked for identification)

18      MR. KENT:  Q.  Ms. Diaz, if you could take a

19 moment and look over what we've marked as 5431.  And

20 the question is, do you recognize this e-mail chain?

21      A.  Yes.

22      Q.  Let me direct your attention first to the

23 e-mail that begins at the bottom of the first page,

24 goes over to the second page, looks to be from Laura

25 Henggeler to a Nicoletta Smith, April 20th, 2007.
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 1          Now, we've seen this e-mail and talked with

 2 some other witnesses about it.  But what I wanted to

 3 ask you is whether -- in 2007, did you personally get

 4 involved in a project involving revision of PLHIC's

 5 member EOBs and provider EOPs?

 6      A.  Yes, I did.

 7      Q.  How is it you got involved?

 8      A.  Ms. Henggeler was leaving the company, and she

 9 had -- previously was responsible for the corrective

10 actions with the CDI.  So I took over that

11 responsibility.

12      Q.  Who is or was Ms. Henggeler?

13      A.  Ms. Henggeler was a peer of my in regulatory

14 affairs.

15      Q.  About when did that transition from

16 Ms. Henggeler to you take place?

17      A.  That was at the end of April 2007.

18      Q.  And let me ask you, to your understanding, why

19 were you designated to take over that particular

20 project from Ms. Henggeler?

21      A.  I had previously worked on other corrective

22 action plans with other regulatory agencies.

23      Q.  Now, the e-mail in the middle of the first

24 page from Ms. Smith, Nicoletta Smith, and

25 Ms. Henggeler, April 25, indicates that the "Know Your
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 1 Rights" portion of the EOB is still not in compliance.

 2 You've seen this e-mail before?

 3      A.  Yes.

 4      Q.  Let me direct your attention now to the top

 5 e-mail in this chain, the April 25, 2007 e-mail from

 6 Ms. Henggeler to you.

 7          The second sentence -- I should say the second

 8 paragraph, in particular, Ms. Henggeler refers to

 9 having a headache.  I take it she's being facetious.

10 But let me ask you, putting aside the vernacular she's

11 using, why was, to your understanding, Ms. Henggeler

12 getting a headache over this project of revising the

13 EOBs and EOPs?

14      MR. STRUMWASSER:  No foundation.

15      THE COURT:  If you know.

16          It's hearsay; so noted.

17      THE WITNESS:  It was my understanding that Laura

18 was getting a headache and was a little frustrated

19 because she had previously requested -- she had sent

20 the information to Nicoletta.  Nicoletta had provided

21 on 4/20 a response back and had her add in language to

22 the EOB related to IMR.

23          And then subsequently, on 4/25, she tells her

24 that the EOB is still noncompliant and doesn't give her

25 any additional language.  She just tells her, "We have
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 1 to have another meeting."  And I think Laura wanted to

 2 resolve this issue quickly and was a little frustrated.

 3      MR. KENT:  Okay.  Let me show you the next exhibit

 4 in order.  It will be 5432.

 5      THE COURT:  All right. 5432 is an e-mail with a

 6 top date of April 27th, 2007.

 7          (Respondent's Exhibit 5432 PAC0872308

 8           marked for identification)

 9      MR. KENT:  Q.  If you would take a moment and look

10 that over, Ms. Diaz.

11      A.  Yes.

12      Q.  Have you seen this e-mail chain previously?

13      A.  Yes, I have.

14      Q.  If you could look at the -- why don't we look

15 at the middle e-mail on the first page, the April 27th,

16 e-mail from a Steven Mitchell to Laura Henggeler with

17 copies to a couple of other folks.

18          Let me ask you, who are Steven Mitchell and

19 Yu-yen Yang?

20      A.  These are the IT folks that Laura and I were

21 working with related to the EOB EOP project.

22      Q.  If you'll look now at the last e-mail on this

23 first page, the one from Ms. Henggeler to Ms. Yang, do

24 you see in the first sentence that Ms. Henggeler refers

25 to this project as being quote/unquote "urgent"?  Do
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 1 you see that?

 2      A.  Yes, I do.

 3      Q.  Why was your company characterizing this

 4 project as being an urgent one?

 5      A.  Because we wanted to resolve it as quick as

 6 possible.

 7      Q.  Now, let me ask you, at this point in time,

 8 April 27th, 2007, what was the status of the project?

 9      A.  The project, the one project for the EOB EOP,

10 was on hold because the CDI had indicated that the EOB

11 was noncompliant.

12      Q.  Now, let me ask to you look back to the end of

13 April, 2007.  Did you and Ms. Henggeler consider --

14 given the fact that this was an urgent project, did you

15 consider the possibility of having your company just

16 implement the version of the EOB which, at least

17 according to Ms. Smith, was noncompliant, go ahead and

18 implement that but then continue to work on another

19 version of EOBs?

20      A.  No.  The CDI indicated it was noncompliant, so

21 why would we want to send out a noncompliant document?

22      Q.  The e-mail at the top of this page from

23 Ms. Henggeler to you, April 27th, 2:56 p.m., first

24 sentence indicates, "EOBs have been put on hold until

25 we hear back from Nicoletta."  Is that Nicoletta Smith?
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 1      A.  Yes, it is.

 2      Q.  At the CDI?

 3      A.  Yes.

 4      Q.  Now, it indicates in the next sentence that,

 5 "...she has not answered me on what needs to be

 6 changed."

 7          Had you and Ms. Henggeler by the 27th of April

 8 tried to contact Ms. Smith?

 9      A.  Yes, we did.

10      MR. KENT:  Let me show you the next exhibit in

11 order.

12      THE COURT:  This is 5433, a handwritten document

13 with a 4/26/07 date on the top with a note saying

14 "Laura H."

15          (Respondent's Exhibit 5433, PAC0872310

16           marked for identification)

17      MR. KENT:  Q.  Is this your handwriting on Exhibit

18 5433?

19      A.  Yes, it is.

20      Q.  At the top there's a reference to a Laura H.

21 Who is that?

22      A.  That's Ms. Henggeler.

23      Q.  There's a date, I believe, 4/26/07; is that

24 right?

25      A.  Yes, that's correct.
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 1      Q.  What do these notes pertain to?

 2      A.  Ms. Henggeler and I had met on the 26th to

 3 discuss the open items with the CDI.

 4      Q.  When did you prepare these notes relative to

 5 that conversation with Ms. Henggeler?

 6      A.  They were prepared during our conversation.

 7      Q.  Now, could you read for us the first entry

 8 where there's an Arabic 1 and a circle?

 9      A.  "IMR Know Your Rights member EOB is still

10 noncompliant per Nicoletta.  Put a call in to Nicoletta

11 to inquire why."

12      Q.  Did you and Ms. Henggeler call Ms. Smith?

13      A.  Yes, we did.

14      Q.  On what day?

15      A.  On April the 26th.

16      Q.  Did you reach her?

17      A.  No, we did not.

18      Q.  Did you leave a message?

19      A.  Yes, we left a voice message for her.

20      Q.  What was the substance of the message?

21      A.  It was that we were calling to inquire why the

22 language was considered noncompliant and if she could

23 call us back.

24      Q.  Did she call you back?

25      A.  No.
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 1      Q.  What did you do next?

 2      A.  We put in -- I put in a second call to her on

 3 May the 2nd, 2007.

 4      Q.  Were you successful in reaching Ms. Smith when

 5 you called her a second time on May 2nd?

 6      A.  No, I was not.

 7      Q.  Did you leave a message?

 8      A.  Yes, I did.

 9      Q.  Did Ms. Smith eventually return that second

10 call?

11      A.  I assume she did because we scheduled a call

12 for May the 8th.

13      Q.  Did that May 8th call actually take place?

14      A.  Yes, it did.

15      MR. KENT:  Let me now show you an exhibit

16 previously marked as Exhibit 5307.

17      THE COURT:  You may want to write that on the top

18 of your copy, "5307."  It may make it easier if we need

19 it again.

20      THE WITNESS:  Okay.

21      MR. KENT:  Q.  Do you recognize these e-mails?

22      A.  Yes, I do.

23      Q.  If you could look over at the second page, it

24 has preprinted at the top, "Know Your Rights."  Is this

25 page part of a draft EOB?
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 1      A.  Yes, it is.

 2      Q.  And looking down at the fourth paragraph on

 3 this page, it begins, "Participation in any appeal

 4 process..." so forth.  And then it goes on to say, "You

 5 may also request an Independent Medical Review."  Who

 6 had prepared this language?

 7      A.  Part of this language was prepared by

 8 Ms. Henggeler, and part of it was prepared by the CDI.

 9      Q.  The part from the CDI is what Ms. Smith had

10 provided on what day?

11      A.  I believe that was 4/20.

12      Q.  Was this IMR language the subject of

13 discussion or a subject of discussion during the

14 May 8th telephone conference?

15      A.  Yes, it was.

16      MR. KENT:  This, I believe, your Honor, will be

17 5434.

18      THE COURT:  5434 are some handwritten notes, again

19 with a date of 5/8/07 at the top.

20          (Respondent's Exhibit 5434, PAC0872311

21           marked for identification)

22      MR. KENT:  Q.  Is this your handwriting, Ms. Diaz?

23      A.  Yes, it is.

24      Q.  Are these notes from -- well, let me ask you.

25 What are these notes from?
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 1      A.  They're notes from a conversation, a telephone

 2 conversation, with the CDI on May the 8th.

 3      Q.  And about when did you prepare these notes?

 4      A.  These notes were prepared during -- as the

 5 meeting was being conducted.

 6      Q.  During the telephone conference on -- well,

 7 let me ask you first, who participated in the call, to

 8 your recollection, from the CDI?

 9      A.  That was Ms. Smith, Bob Masters, Barbara Love,

10 Steve Brunelle, and Dave Stolls.

11      Q.  During the call on the 8th, did any of the CDI

12 representatives comment on that IMR language that we

13 looked at a moment ago that was part of Exhibit 5307?

14      A.  Yes.

15      Q.  Generally, what did the CDI representatives

16 say about that proposed IMR language?

17      A.  Generally they said that there was not enough

18 specific information and we needed additional

19 information related to IMR.

20      Q.  Did you or -- who else was on the call with

21 you?

22      A.  Valerie Ridge.

23      Q.  Who is Ms. Ridge?

24      A.  Ms. Ridge is part of my team.

25      Q.  Did you or Ms. Ridge, during the telephone
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 1 call, ask the CDI representatives what specific

 2 additional information about IMR they had in mind?

 3      A.  Yes, we did.

 4      Q.  What was the response?

 5      A.  That they do not have specific language to

 6 provide us.

 7      Q.  No specific language at all or --

 8      A.  No, they had no specific language to provide

 9 us except for telling us that we had to include two

10 topics.  They directed us to resources to borrow the

11 information from.

12      Q.  Let me see if I understand.  They indicated to

13 you that there were one or two specific topics that had

14 to be added or addressed in the IMR language?

15      MR. STRUMWASSER:  Misstates her testimony.

16      MR. KENT:  I'm trying to understand.

17      THE COURT:  All right.

18      MR. KENT:  Just trying to --

19      THE COURT:  Did you understand question?

20      THE WITNESS:  No.

21      THE COURT:  All right.

22      MR. KENT:  Q.  All right.  Fair enough.  All

23 right.  So I'm clear, they would not give you specific

24 language, right?

25      A.  That's correct, they would not give us
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 1 specific language.

 2      Q.  But they told you that you needed to add

 3 additional information about IMR, right?

 4      A.  Yes.

 5      Q.  Okay.  Did they give you any examples?

 6      A.  Yes, they gave -- there was comments on the

 7 phone that we needed to make sure we had language

 8 related to no cost to the consumer for the IMR, as well

 9 as failure to file an IMR can cause an insured to lose

10 his legal remedies.

11      Q.  Now, let me ask you, on those two items,

12 either or both, did the CDI representatives on the

13 phone -- were they in agreement that those topics

14 should be covered in the IMR language?

15      A.  No, they were not in agreement at all.

16      Q.  Tell us about that.

17      A.  They were kind of arguing between themselves.

18 Somebody had indicated that the language was

19 intimidating and should be not in the EOB.  And voices

20 were raised, comments were being made.  There was a lot

21 of tension on the phone, and it was not directed at us.

22      Q.  Okay.  Now, was it your understanding that, in

23 addition to these one or two items that the CDI

24 representatives were disagreeing about, that there were

25 other items that CDI was saying needed to be added to
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 1 this IMR language?

 2      A.  Yes.

 3      Q.  Okay.  And as to these other items, did they

 4 give you any kind of guidance, they, being the CDI

 5 folks?

 6      A.  They gave us four resources to go and pull

 7 from -- they actually said to borrow stuff from.

 8      Q.  What were those four sources?

 9      A.  One was the CDI Web site.  The second one was

10 our certificate of coverage.  The third was our denial

11 letter.  And the fourth was the actual IMR statute.

12      Q.  Let me ask you a few questions about those

13 four sources.  First, let me ask you -- well, let me

14 withdraw that and start over.

15          Let me ask you first, generally speaking, did

16 you find the CDI Web site, the IMR statute or the

17 denial letters helpful?

18      A.  No, not at all.

19      Q.  Let me ask you a little bit about the

20 particulars.  The CDI Web site, after this call, did

21 you go on the Web site?

22      A.  Yes, we did.

23      Q.  Okay.  When you say "we," Ms. Ridge and you?

24      A.  Yes, Ms. Ridge and myself.

25      Q.  What did you do when you went on the Web site?
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 1      A.  We actually printed out a section on the Web

 2 site that's related to IMR for consumers, and it

 3 basically gives questions and answers.

 4      Q.  Why is it that you did not find anything

 5 helpful on that Web site?

 6      A.  There was no specific language on the Web site

 7 that says, "This is what needs to be added to an EOB

 8 related to IMR."

 9      Q.  Okay.  Denial letters.  I take it these are

10 denial letters that PLHIC uses in its business?

11      A.  Yes.

12      Q.  Do those denial letters have IMR language?

13      A.  Yes, they do.

14      Q.  And about how long have those denial letters

15 with the IMR language been in use?

16      A.  Those denial letters have been in use for

17 several years now.

18      Q.  Ever criticized by any regulator, to your

19 understanding?

20      A.  Never criticized.

21      Q.  Were those denial letters, the IMR language in

22 those denial letters, were those useful to try to

23 figure out language, IMR language, for the EOB?

24      A.  No.  There was only like one or two sentences

25 in the denial letter.  And we actually had more
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 1 information in the 5/8 version of the EOB that we had

 2 sent to the CDI.

 3      Q.  So you already had more information in that

 4 proposed language for the EOB than was in the denial

 5 letters that had never been criticized?

 6      A.  That's actually correct.

 7      Q.  The IMR statute itself, after this call on May

 8 8th, did you and Ms. Ridge review it?

 9      A.  Yes, we did.

10      Q.  Was that helpful?

11      A.  No, it was not.

12      Q.  Why not?

13      A.  There was no language that spoke about what

14 should be on an explanation of benefits related to IMR.

15 Matter of fact, there was no mention of EOB in the

16 statute at all.

17      Q.  Okay.  The last source, COC, or certificate of

18 coverage, what is that type of document?

19      A.  That's a certificate of coverage, basically is

20 a -- a summary of the member's overall benefits and

21 their rights.

22      Q.  Does that type of document contain a section

23 about IMR?

24      A.  Yes, it does.

25      Q.  About how long?
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 1      A.  It's a couple of pages long.

 2      Q.  Okay.  Did you and Ms. Ridge make use of the

 3 IMR section in the COC you looked at?

 4      A.  We believed that, with all of the sources that

 5 we were directed to, that the COC had the best

 6 information because, one, it was an approved document

 7 of the CDI, so we knew that we could pull language from

 8 that document.

 9      Q.  What did you do with the COC?

10      A.  I'm sorry?

11      Q.  What did you actually do with the language in

12 the COC?

13      A.  We actually created a paragraph of -- related

14 to IMR language.

15      Q.  Now, after you created this text of IMR

16 language based on your company's approved COC, did you

17 show it to anyone within the company?

18      A.  Yes.

19      Q.  Who?

20      A.  To two other directors in regulatory affairs,

21 Elizabeth Hays and Judy D'ambrosio.

22      Q.  What was their reaction?

23      A.  They felt the language was appropriate.

24      Q.  What did you do next?

25      A.  We went ahead an placed the draft language on
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 1 an e-mail and sent it to Ms. Smith.

 2      Q.  Did Ms. Smith respond to you?

 3      A.  Yes, she did.

 4      Q.  What did she tell you?

 5      A.  She told us that the language appeared to be

 6 compliant.

 7      Q.  Did she tell you to do anything?

 8      A.  She told us to start getting ready to

 9 implement and to send her a draft copy of the EOB.

10      Q.  So I'm clear, what you had sent her before

11 was -- was what?

12      A.  It was just a paragraph of the actual

13 language.

14      Q.  So she wanted a copy of the actual mocked-up

15 version?

16      A.  Yes.

17      MR. KENT:  Let me show you a document previously

18 marked as 5363.

19      Q.  Do you recognize this e-mail chain?

20      A.  Yes, I do.

21      Q.  If you could look over on the second page,

22 there's an e-mail from you to Ms. Smith on May 15th,

23 2007.  It refers to an attachment.  What was the

24 attachment to this e-mail?

25      A.  The attachment was the revised EOB that I
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 1 received from our IT folks that I sent over to

 2 Nicoletta.

 3      Q.  Now, when you sent your e-mail of the 15th

 4 with the mocked-up EOB to Ms. Smith, did she get right

 5 back to you?

 6      A.  No, she did not.

 7      Q.  So what did you do next?

 8      A.  On the 17th of May, I sent her a follow-up

 9 e-mail that said, "We're waiting for your feedback.

10 Our IT folks are on hold until we hear back from you."

11      Q.  Looking at the bottom of the first page of

12 Exhibit 5363, is that your e-mail, follow-up e-mail to

13 Ms. Smith?

14      A.  Yes, it is.

15      Q.  Did Ms. Smith respond to this e-mail you sent

16 her on the 17th?

17      A.  Yes, she did.

18      Q.  What did she say?

19      A.  She had said that her and her team had a few

20 comments on the EOB and wanted to meet to discuss them.

21      Q.  Set up a conference call?

22      A.  Yes, to set up a conference call.

23      Q.  Were you surprised to get this message back

24 from Ms. Smith?

25      A.  Yes, I was totally surprised.
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 1      Q.  Why?

 2      A.  Because our previous communications from her

 3 indicated that the EOB language was compliant.

 4      Q.  And looking at this e-mail, apparently

 5 Ms. Smith wanted to talk the next day.  But let me

 6 direct your attention to the top e-mail, your e-mail to

 7 her on the 17th at 2:08 p.m., or three minutes after

 8 her e-mail.

 9          You're proposing a meeting later that same day

10 to talk about the EOBs -- or a call?

11      A.  Yes.

12      Q.  Were you able to speak with Ms. Smith on the

13 17th?

14      A.  No.  I reached out to her, and you know, I

15 would have cleared my schedule for the day to meet.

16 But she was unable to meet that day.

17      Q.  So when was the next opportunity you had to

18 meet or talk with Ms. Smith about EOBs?

19      A.  That was on the 23rd of May.

20      THE COURT:  Is this new?

21      MR. KENT:  New.

22      THE COURT:  All right.  5435, it's a -- has a top

23 date of 5/23/07, and it's a Know Your Rights document.

24      MR. STRUMWASSER:  With marginalia.

25      THE COURT:  Yes, it is.
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 1          (Respondent's Exhibit 5435, PAC0872312

 2           marked for identification)

 3      MR. KENT:  Q.  Ms. Diaz, whose handwriting is on

 4 what's been marked as Exhibit 5435?

 5      A.  This is my handwriting.

 6      Q.  What do these longhand notes or the writing on

 7 this page, what do they relate to?

 8      A.  These are the discussion we had with Ms. Smith

 9 related to the EOB changes.

10      Q.  What day?

11      A.  This was on May the 23rd.

12      Q.  Can you -- and the various interlineations and

13 changes, modifications on here, who is or what is the

14 source of those?

15      A.  These changes that were made on this EOB were

16 dictated by Ms. Smith.  She told us what language

17 needed to be added, what language needed to be deleted.

18 And she also provided us with direction on where we

19 needed to reformat.

20      Q.  Explain a little bit about how the

21 conversation went.

22      A.  Well, we went basically line by line, and she

23 just dictated to us what changes had to be made.

24      Q.  What was your reaction to Ms. Smith now

25 dictating the language CDI wanted to you?
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 1      MR. STRUMWASSER:  It really is irrelevant.

 2      THE COURT:  I'll allow it.

 3      THE WITNESS:  I was frustrated.

 4      MR. KENT:  Q.  Why?

 5      A.  Because we had previously asked her on May 8th

 6 for specific language where they indicated they didn't

 7 have to us.  And it was clear she was reading from a

 8 document of what language she wanted us to have.

 9      Q.  What did you do with the revisions that

10 Ms. Smith dictated to you over the phone on May 23rd?

11      A.  Valerie and I went ahead and decided to make

12 the changes on a Word document and not send them to our

13 IT people because we didn't want to waste -- you know,

14 spend a couple of days -- because it would take a

15 couple of days for our IT folks to put it together.  So

16 we wanted to bypass that time and quickly resolve this

17 issue.  So we put it in a Word document and sent it to

18 Nicoletta the same day.

19      Q.  When you say "a Word document," a mocked-up

20 EOB?

21      A.  Yes, a mocked-up EOB with all the changes that

22 were dictated to us.

23      Q.  Let me ask you -- I should have asked you

24 before.  Back through this, on the 23rd and throughout

25 this process, were you authorized to make -- to approve
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 1 changes to the IMR language on behalf of PLHIC?

 2      A.  Yes.

 3      Q.  And you had that authority?  You didn't have

 4 to go to anyone else, did you?

 5      A.  No, I did not have to go to anyone else.

 6      Q.  And you agreed to all the changes that

 7 Ms. Smith dictated?

 8      A.  I agreed to them because I just wanted to meet

 9 their expectations and resolve this issue.

10      Q.  You've told us about this phone conversation,

11 you and Ms. Ridge put together a yet further revised

12 mocked-up version of an EOB.  And what did you do with

13 that?

14      A.  Sent it to Ms. Smith on the 23rd.

15      Q.  What happened next?

16      A.  We spoke on the 24th, and she had additional

17 changes to the document.

18      Q.  Were these changes that she had told you about

19 the prior day?

20      A.  Yes.

21      Q.  The changes she told you about on the 24th?

22      A.  On the 20- -- oh, the changes on the 24th, she

23 had us delete a sentence.

24      Q.  So this was something new?

25      A.  This was something new.
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 1      Q.  Looking at what we've marked as 5435, can you

 2 identify the sentence that Ms. Smith wanted to have

 3 deleted when you talked to her the next day on the

 4 24th?

 5      A.  Yes.  The 24th she asked us to delete the

 6 sentence that is "Health care service does not include

 7 decisions related to coverage issues."

 8      Q.  Is that the sentence (indicating)?

 9      A.  Yes, it is.

10      Q.  Where does that sentence come from?

11      A.  That's actually part of the IMR statute.

12      Q.  So on the 24th, the new comment Ms. Smith had

13 was for you folks to delete a sentence that was right

14 out of the statute?

15      A.  Yes.

16      Q.  Did you agree to do that?

17      A.  Yes.

18      Q.  You have a conversation with Ms. Smith on the

19 24th.  We've got one additional change.  What do you do

20 next?

21      A.  We now sent the draft language to our IT folks

22 and asked them to create a draft EOB that I can send

23 back to Ms. Smith.

24      Q.  Did the IT department in fact create a yet

25 further revised version?
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 1      A.  Yes, they did.

 2      Q.  What did you do with that new version?

 3      A.  On May 29th, I sent that version to Nicoletta

 4 and asked her for her feedback on that document.

 5      Q.  When were you first able to speak with

 6 Ms. Smith about that yet further revised version you

 7 had sent her on May 29th?

 8      A.  We had a meeting scheduled for May 30th, but

 9 the CDI canceled that meeting.  So the next meeting we

10 scheduled was June the 4th.

11      MR. KENT:  This is, I believe, 5436?

12      THE COURT:  Correct.  5436 is an e-mail with a top

13 date of May 29th, 2007 with some writing on it.

14          (Respondent's Exhibit 5436, PAC0872313

15           marked for identification)

16      MR. KENT:  Q.  Do you recall this e-mail or these

17 e-mails?

18      A.  Yes.

19      Q.  And the handwriting on this page, 5436, whose

20 is it?

21      A.  That's my handwriting.

22      Q.  Okay.  And is that a date at the top of your

23 handwriting?

24      A.  Yes, that's June 4th.

25      Q.  When did you prepare -- or when did you put
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 1 that note on this page?

 2      A.  I wrote this during my conversation with

 3 Ms. Smith on June the 4th.

 4      Q.  Okay.  Could you read what you wrote back

 5 during your conversation with Ms. Smith?

 6      A.  "Spoke with Nicoletta Smith and approved

 7 version.  Asked if we could date it and place version

 8 number on it."

 9      MR. STRUMWASSER:  I'm sorry.  I didn't hear.

10      THE COURT:  Asked if she could date it and put --

11 and place version on it.

12      THE WITNESS:  Version number on it.

13      MR. KENT:  Q.  Let me ask you, after the

14 conversation you had with Ms. Smith on June 4th that

15 you record in part on Exhibit 5436, when was the next

16 time you spoke with Ms. Smith about EOBs and IMR?

17      A.  That was on June the 6th.

18      THE COURT:  This is --

19      MR. KENT:  5437.

20      THE COURT:  5437 is another handwritten note with

21 a top date of 6/6.

22          (Respondent's Exhibit 5437, PAC0872314

23           marked for identification)

24      THE COURT:  I assume that's '07; is that correct?

25      THE WITNESS:  That is correct.
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 1      THE COURT:  Thank you.

 2      MR. KENT:  Q.  Whose handwriting do we see on this

 3 page, Ms. Diaz?

 4      A.  This is my handwriting.

 5      Q.  What date did you make these notes?

 6      A.  These were made on June the 6th.

 7      Q.  And over in the right-hand corner, I see a

 8 couple of first names, "Steve, Nicoletta."  Who are you

 9 referring to there?

10      A.  To Ms. Smith and Steve Brunelle.

11      Q.  What do these notes pertain to?

12      A.  These notes pertain to the conversation that

13 we had with the CDI on June the 6th.

14      Q.  Right.  And looking at the bottom of this

15 page, down where there's an Arabic No. 5, are these

16 notes about EOBs and IMR language?

17      A.  Yes, they are.

18      Q.  Could you read what you wrote?

19      A.  Yes.  "Final EOB Know Your Rights has version

20 3 on bottom.  Implement on Friday."

21      Q.  What does all that mean?

22      A.  The last time we spoke with Nicoletta and she

23 approved the version, she asked us to put "Version 3"

24 on the document and send it to her.  Then she also

25 asked us when it was going to be implemented.
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 1      Q.  Friday would be would be what day, the 8th?

 2      A.  June the 8th, yes.

 3      Q.  Just a few more questions, Ms. Diaz.

 4          If you could go back to Exhibit 5433, it's

 5 your notes from that early conversation, April 26th,

 6 2007 with Ms. Henggeler.

 7          The third item, does that say "SleepQuest"?

 8      A.  Yes, it does.

 9      Q.  In addition to the IMR project -- let me

10 rephrase that.

11          In addition to the project about revising EOBs

12 and EOPs, were you also coordinating or involved with

13 other corrective action projects with CDI back in this

14 April-May-June 2007 time period?

15      A.  Yes, I was.

16      Q.  And does this reference to SleepQuest, is that

17 one of those corrective action projects that you were

18 coordinating with CDI?

19      A.  Yes, I was.

20      Q.  Tell us a little bit about the SleepQuest

21 project.

22      A.  The SleepQuest project related to a settlement

23 that was being made between United-PacifiCare and

24 SleepQuest as a provider.  And it consisted of the ASO

25 claims, claims on the RIMS system as well as UNET.
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 1      Q.  The ASO claims are unrelated to PLHIC,

 2 correct?

 3      A.  That's correct.  They're actually the

 4 self-funded claims.

 5      Q.  How did you and your team keep track of these

 6 various corrective action projects that you were

 7 coordinating with CDI?

 8      A.  Ms. Henggeler had created an action --

 9 corrective action issue list that listed the items

10 and -- as well as the status of each of the items.

11      THE COURT:  This is 5438?

12      MR. KENT:  Yes.

13      THE COURT:  5438 is an e-mail with a top date of

14 June 21st, 2007.

15          (Respondent's Exhibit 5438, PAC0664439

16           marked for identification)

17      MR. KENT:  Q.  Tell us what this document is we're

18 looking at that was marked as 5438.

19      A.  This is an issue -- it's a "Closed and Open

20 CDI Issues List" that we had created.

21      Q.  Is this the document you were mentioning a

22 moment ago that had originally been initiated by Laura

23 Henggeler?

24      A.  Yes, it is.

25      Q.  And I take it that the issue list itself
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 1 begins on the second page of the exhibit?

 2      A.  Yes, it does.

 3      Q.  This was something of a living document that

 4 was updated periodically?

 5      A.  Yes, it was.

 6      Q.  And was this document shared with CDI?

 7      A.  Yes, it was.

 8      Q.  And for what purpose?

 9      A.  Ms. Smith had requested it on our June 6th

10 meeting.

11      Q.  Then were the items on the list discussed

12 during the meeting?

13      A.  Yes, they were.

14      Q.  Look over at the fourth page of the exhibit,

15 which has an Arabic 3 at the bottom.

16          For the record, it's got a Bates number that

17 ends in 6442 (sic).

18      THE COURT:  I think there are three 4s.

19      MR. KENT:  Thank you.  64442.

20      Q.  The two entries in the bottom half of the

21 page, what do those pertain to?

22      A.  These are related to the EOP and EOB issue.

23      Q.  Now, if we look at the bottom, the last entry,

24 the one that refers to "EOB Language related to IMR,"

25 and then the far right entry in the text, the second
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 1 sentence begins, "CDI approved changes on 6/4/07 and

 2 revisions were in production effective 6/8/07," what

 3 does that refer to?

 4      A.  That the CDI approved the Version 3, and it

 5 went into production on June the 8th.

 6      Q.  Now, during the meeting you had with the CDI

 7 including Ms. Smith where this particular issues list

 8 was discussed, or at any other time, did Ms. Smith or

 9 anyone else at CDI ever say to you, communicate to you,

10 that CDI had not approved the changes to the EOB on

11 June 4th?

12      A.  Never.

13      MR. KENT:  I'm about done, but it would be helpful

14 if we could take just a short break.

15      THE COURT:  Sure.

16          (Recess taken)

17      THE COURT:  Okay.  Back on the record.

18      MR. KENT:  Q.  Just a couple more questions,

19 Ms. Diaz.

20          If you could look at Exhibit 5437, that's your

21 notes from June 6th.  Do you see about halfway down the

22 page, in the middle, there's a reference to SleepQuest;

23 is that right?

24      A.  Yes.

25      Q.  And we looked at a document earlier, your
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 1 notes from April 26th, Exhibit 5433, also had a

 2 reference to SleepQuest.  How frequently were you and

 3 your team reporting to CDI about SleepQuest?

 4      A.  We were basically providing a weekly update to

 5 the CDI on SleepQuest.

 6      Q.  Was that at someone's request?

 7      A.  That was at the CDI -- request from CDI.

 8      Q.  Were you making similar weekly reports on any

 9 other specific providers?

10      A.  No, I don't believe we were making weekly

11 reports on any other providers.  That was -- that was

12 more of an exception on the SleepQuest.

13      Q.  In your 13-plus years in working in some

14 aspect of regulatory affairs, have you seen another

15 occasion where CDI asked your company to report on a

16 weekly basis about a particular provider?

17      MR. STRUMWASSER:  Irrelevant.

18      THE COURT:  Sustained.

19      MR. KENT:  Q.  Well, let me ask you, on the April

20 26th note, you indicate that -- and I asked you a

21 couple questions before about the reference to ASO.  Is

22 that part of the CDI's jurisdiction?

23      MR. STRUMWASSER:  Objection, asked and answered.

24      MR. KENT:  Q.  Self-funded plans?

25      THE COURT:  I'll allow it.  I believe it's not,
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 1 but go ahead.

 2      THE WITNESS:  No, it's not.

 3      MR. KENT:  Q.  Do you have any idea why the CDI

 4 was asking your company for weekly updates which

 5 included information about claims that fell under a

 6 self-funded or ASO program?

 7      MR. STRUMWASSER:  Irrelevant.

 8      THE COURT:  What's the relevancy?

 9      MR. KENT:  I think it goes to penalties.  It goes

10 to all the accusations that we have that we've done

11 such bad things.

12      THE COURT:  I'm going to sustain the objection.

13      MR. KENT:  I don't have anything further right

14 now.

15      THE COURT:  All right.

16          Mr. Strumwasser?

17      MR. KENT:  I do have a document that -- while I'm

18 thinking of it because I'll forget later.  I have an

19 amended witness list.

20      THE COURT:  Oh, great.  But you don't want that

21 marked, right?

22          So what's not on here are your experts,

23 correct?

24      MR. STRUMWASSER:  Right.

25      THE COURT:  But everything else is on here.
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 1      MR. STRUMWASSER:  I haven't even seen this.

 2      THE COURT:  Take a minute, let me know if there's

 3 something that's not on here besides your experts

 4 because Mr. Cignarale isn't on here.  Correct?

 5      MR. STRUMWASSER:  Your Honor will recall that I

 6 indicated there was some question mark people from our

 7 old list.

 8      THE COURT:  Correct.

 9      MR. STRUMWASSER:  So I assume they're not here,

10 but we're still question marked about them.

11      THE COURT:  Oh,  okay.

12      MR. VELKEI:  I thought we went through that

13 yesterday.

14      THE COURT:  Yes, I thought we did too.

15      MR. KENT:  If there are question marks out there,

16 I think we'd like to know about that.

17      THE COURT:  What is left?  We can go off the

18 record.

19          (Discussion off the record)

20      THE COURT:  All right.  Are you ready for

21 cross-examination?

22      MR. STRUMWASSER:  Yes.

23           CROSS-EXAMINATION BY MR. STRUMWASSER

24      MR. STRUMWASSER:  Q.  Good morning, Ms. Diaz.  I'm

25 Michael Strumwasser, one of the Department's lawyers.
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 1 Let me ask you some questions about 5431 and 32.  Do

 2 you have those handy?

 3      A.  I'm sorry.  What was the number?

 4      Q.  5431, 5432.

 5      A.  I didn't mark some of the documents.

 6      THE COURT:  Okay.  Wait.  Which ones are you --

 7      MR. STRUMWASSER:  5431 has the top e-mail from

 8 Ms. Henggeler to you, April 25, '07 at 1:57 p.m.  Have

 9 you got that?

10      THE COURT:  I think you did put the number on that

11 one, because --

12      THE WITNESS:  What date is that again?

13      MR. STRUMWASSER:  April 25 at 1:57 p.m.

14      THE WITNESS:  Okay.

15      MR. STRUMWASSER:  That's 5432 is Henggeler Diaz,

16 April 27 at 2:56.

17      THE COURT:  They look like this.

18      THE WITNESS:  Got it.  Sorry about that.

19      THE COURT:  That's okay.

20      MR. STRUMWASSER:  Q.  Am I right that you printed

21 these documents out?

22      A.  Yes.

23      Q.  And they came from the Outlook files or

24 folders that are associated with your e-mail service on

25 Outlook?
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 1      A.  Yes.

 2      Q.  When did you print these out?

 3      A.  I don't recall the exact day I printed these

 4 out.

 5      Q.  Within the last 90 days?

 6      A.  Yes, in the last 90 days.

 7      Q.  Within last 30 days?

 8      A.  Again, I don't recall the exact day I printed

 9 these out.

10      Q.  Could it have been less than 30 days ago?

11 Could it have been more?

12      A.  It could have been.

13      Q.  And had you been asked within last 90 days to

14 search your files for certain documents?

15      MR. KENT:  Objection, that's privileged.

16      THE COURT:  Depends on who asked you, but if it's

17 by your attorney, I guess --

18      MR. STRUMWASSER:  I mean, we've all had these

19 questions asked.  You know, I want to know when she

20 was -- these are new documents, and I'd like to know

21 when they were solicited and when they were found.  I

22 have a series of questions about that.

23      MR. KENT:  If it was an attorney, she can't be

24 asked that question.

25      THE COURT:  All right.  Sustained.
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 1      MR. STRUMWASSER:  Q.  At the time you were asked

 2 within the last 90 days -- I guess we established that

 3 you searched within the last 90 days.  Did you -- had

 4 you been asked within the last 90 days to perform that

 5 search?

 6      MR. KENT:  Same objection.

 7      THE COURT:  Overruled.

 8      THE WITNESS:  So the question again was?

 9      THE COURT:  Had you been asked within the last 30

10 days?

11      MR. STRUMWASSER:  The question was "90," your

12 Honor.

13      THE COURT:  Excuse me.  90.  Sorry.

14      THE WITNESS:  To pull these documents?

15      MR. STRUMWASSER:  Q.  Yes.

16      A.  I don't recall if I was asked that.  I was

17 preparing for my testimony.

18      Q.  And when you did so, what did you look for?

19      A.  I was looking for conversations I had with CDI

20 or communications I had with the CDI.

21      Q.  Were these the only two documents you found

22 that contained references to such communications?

23      A.  No, the other documents I provided to our

24 attorneys.

25      Q.  Can you give us an estimate of how big a stack
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 1 that was?

 2      A.  I don't recall the exact measurement of the

 3 stack.

 4      Q.  See, that's why I said "estimate."  And I

 5 don't care whether it's in inches or number of pages or

 6 number of documents.  Just -- I mean I can do this by,

 7 again, you know, picking a number high, going over,

 8 under, and we can work our way down.

 9          I would just like to get a sense of were there

10 other documents -- apparently there were -- and how

11 many there were, your best estimate.

12      MR. KENT:  Your Honor, with previous witnesses,

13 neither side has been able to inquire into these

14 issues.

15      THE COURT:  You mean there's a whole new set of

16 documents that they don't have?  Are they privileged?

17 Did you turn them over?

18          You know, he's entitled to know if there's a

19 whole other set of documents.  You put them in, you

20 started to put them in.  I -- you know, he's entitled

21 to know what there is.  Whether she gave them to you or

22 not is irrelevant.  She had documents.  How many are

23 there?  Are you turning them over?  Or are they

24 privileged?

25      MR. KENT:  None of these are privileged.
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 1      THE COURT:  Are you turning them over?

 2      MR. KENT:  I believe they've all been produced.

 3 If they haven't all been produced, we're more than

 4 happy to produce them.

 5      THE COURT:  When did you think they were all

 6 produced?

 7      MR. GEE:  We received an e-mail, I think, two

 8 nights ago with these two e-mails and then the

 9 handwritten notes.  And that was the extent of the

10 production we received.

11      THE COURT:  So there appears to be more materials.

12      MR. WOO:  Documents that Ms. Diaz has located have

13 been produced as part of other productions in the case

14 or with respect to other testimony that we presented

15 and may not -- perhaps in the production process they

16 may not have automatically been attributed to Ms. Diaz.

17      THE COURT:  Well, I'm going to have to have you

18 and Mr. Gee work on this and make sure that they're

19 satisfied that they have everything.

20      MR. KENT:  That's fine, your Honor.

21      THE COURT:  All right.

22      MR. STRUMWASSER:  Q.  Prior to this, the search

23 that produced these two exhibits and whatever else

24 there was, prior to the 90 days, had you been asked in

25 connection with this case at any time to search your
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 1 records for documents pertaining to this case?

 2      A.  Yes.

 3      Q.  Back in 2009?

 4      A.  I don't know the exact time period.

 5      Q.  I understand you don't know exact time period.

 6 What can you tell us about the time period?

 7      A.  I recall that I was asked to pull some

 8 documents preparing for Nancy Monk's testimony.

 9      Q.  So that would have been this year?

10      A.  Yes.

11      Q.  Prior to that, had you been asked to produce

12 any documents for this case?

13      A.  I was asked -- I don't know the exact time

14 period -- to put together a communication list of all

15 my communications that were with the CDI, in particular

16 with Nicoletta Smith.

17      Q.  Let me do it this way.  I'm trying to avoid

18 asking a question I'm not allowed to ask.

19          Setting aside anything you may have been asked

20 by your counsel, have you ever been asked to put

21 together a communications list of your communications

22 with CDI?

23      A.  Can you ask that question again?

24      Q.  Sure.  I don't want to hide anything here.  I

25 can't ask you -- you've now testified that you were
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 1 asked to put together this list.  And if you were asked

 2 by counsel, I can't ask you anything about it.  I can't

 3 get at it and all that.

 4          So I'm really trying to find out, is there a

 5 list that you have put together comprising your

 6 communications with CDI regarding the facts in the case

 7 other than anything you may have been asked by counsel

 8 to prepare?

 9      A.  No.  I was asked by counsel to put together

10 that letter.

11      MR. STRUMWASSER:  Honest to God, I was trying.

12      MR. KENT:  Well, move to strike.

13      THE COURT:  All right.  It will be stricken.

14      MR. KENT:  And, your Honor, there's no magic here.

15 Until I believe it was the second supplemental

16 accusation where, for the first time, CDI had raised

17 this issue that we had wrongfully delayed in

18 implementing the EOBs and EOPs, none of this was

19 relevant or even on the radar screen.  So literally

20 this didn't come up until shortly -- I believe shortly

21 before Ms. Monk testified in this case.

22      MR. STRUMWASSER:  Your Honor, just so it's clear,

23 I'm not trying to make the crime of the century out of

24 this.  I just want to get the documents.

25          It was -- it is the case that the second
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 1 supplemental was accompanied by a document request.

 2      THE COURT:  I just want to make sure that they

 3 have everything that they need to have.  Mr. Woo is

 4 shaking his head yes.  So Mr. Gee and Mr. Woo can maybe

 5 work it out and make sure everything's there.  And

 6 other than that, let's move on.

 7      MR. KENT:  We're more than happy to produce

 8 everything.  They're all very helpful.

 9      MR. STRUMWASSER:  I'm sure they're helpful to

10 somebody.  Actually, I suspect a lot of them are not

11 helpful to anybody.

12      MR. KENT:  No, they're very helpful.

13      MR. STRUMWASSER:  Q.  Now, in addition to looking

14 for documents in your e-mail, in the last 90 days, in

15 your e-mail files, did you look for any hard copies?

16      A.  Yes.

17      Q.  Did you find any?

18      A.  I found my notes, my binder of notes.

19      Q.  Anything else?

20      A.  I found some -- part of my notes also included

21 the e-mails that we had discussed during our

22 conversations with Nicoletta, Ms. Smith, where I wrote

23 information, so a copy of the EOB, copy of e-mails,

24 hard copy e-mails where I wrote notes on.

25      Q.  Other than the ones that Mr. Kent showed you
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 1 here today?

 2      A.  Yes, those are all my notes I had.

 3      Q.  Now, according to our records, we have

 4 received a total of 27 e-mails that list you as

 5 custodian.  Does that sound about right?

 6      MR. KENT:  No foundation.

 7      THE COURT:  If you know.

 8      THE WITNESS:  "Custodian"?  I'm not sure what he

 9 means by --

10      THE COURT:  They came from you.

11      MR. STRUMWASSER:  Q.  Came from your files or your

12 records.

13      A.  That could be about correct, yes.

14      Q.  In the time between January 1 of 2007 and

15 today, do you know whether any e-mails pertinent to

16 this -- to these issues that you testified to here or

17 any other issues that you know to be a part of this

18 case, whether any e-mails were deleted from any of the

19 files that you have control over?

20      A.  Never.

21      Q.  While we have 5431 out, I want to ask you a

22 question about Ms. Henggeler's e-mail to you, at the

23 top.

24      MR. KENT:  I'm sorry.  5437?

25      MR. STRUMWASSER:  31.
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 1      Q.  "Let me start by apologizing for providing CDI

 2 with our new IMR language (they asked for it...and I

 3 couldn't think fast enough, I'm just not good on the

 4 spot like that!)"

 5          Was Ms. Henggeler not authorized to provide

 6 the IMR language that she provided?

 7      A.  No.

 8      Q.  "No," she was not authorized?

 9      THE COURT:  Was she authorized or not?

10      THE WITNESS:  She was authorized to provide that

11 information.

12      MR. STRUMWASSER:  Q.  Did you say anything to her

13 afterwards or write to her and say, "Why are you

14 apologizing?  There's nothing wrong with giving CDI IMR

15 language"?

16      A.  I don't know why she indicated she was

17 apologizing on here.

18      Q.  Are there standing protocols within government

19 relations for what a person in your position or

20 Ms. Henggeler's can and cannot on your own give to a

21 regulator, let's just say, to CDI in particular?

22      A.  Within regulatory affairs?

23      Q.  Yeah.

24      A.  No, there's not.

25      Q.  Are there standing orders for things that
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 1 you're not allowed to turn over?

 2      A.  No, there are not.

 3      Q.  So Ms. Henggeler and you were both directors

 4 at this point?

 5      A.  Yes, we were.

 6      Q.  Now, 5433 through 37 are -- well, 5433 and

 7 5434 appear to be items taken from a spiral notebook;

 8 is that right?

 9      A.  That is correct.

10      Q.  That's a notebook that you maintained?

11      A.  That is correct.

12      Q.  And under what circumstance do you make

13 entries in that notebook or did you in 2007?

14      A.  I'm sorry.  What was the question?

15      Q.  Under what circumstances in 2007 did you make

16 entries in that spiral notebook?

17      A.  It would be during meetings I had with

18 individuals.

19      Q.  Internal and external?

20      A.  Yes, that's correct.

21      Q.  So we have two pages of notes pertaining to

22 EOBs, which, by the way, also pertain to other issues

23 in this case, right, these two pages?

24      A.  Yes, that's correct.

25      Q.  Would it be safe to assume that there are
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 1 other pages in this notebook that have other references

 2 to EOBs?

 3      A.  Specific to EOBs, I do not believe so.

 4      Q.  There would have been telephone conversations

 5 you had with CDI that you wouldn't have entered any

 6 reference to in your spiral notebook?

 7      MR. KENT:  Objection, vague.  As to what?

 8      MR. STRUMWASSER:  Unrestricted at the moment.

 9      THE COURT:  All right.  Did you understand the

10 question?

11      THE WITNESS:  Yes, I did.

12      THE COURT:  Okay.  Go ahead.

13      THE WITNESS:  There may have been calls that we

14 had with the CDI that were not documented in this book.

15 If they were scheduled, I would have my information in

16 front of me, ready to go.  And sometimes Nicoletta

17 Smith would just call me not scheduled, and I may not

18 have my notebook handy.

19      MR. STRUMWASSER:  Q.  So sitting here today, are

20 you confident that we have every entry that you made in

21 this notebook pertaining to IMR notices in EOBs?

22      A.  Yes, for the time frames that we spoke about

23 today, yes.

24      Q.  Does that include any involvement that you had

25 in corrective action plans regarding EOBs and EOPs?
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 1      MR. KENT:  Objection, vague.

 2      THE COURT:  Do you understand the question?

 3      THE WITNESS:  No, I'm not understanding the

 4 question.

 5      MR. STRUMWASSER:  Q.  All right.  Do you recall

 6 there being a corrective action plan with respect to

 7 EOBs?

 8      A.  The only corrective action plan I was aware of

 9 was the CDI issue list.

10      Q.  Okay.  And you doubtless participated in

11 meetings, numerous meetings, internal and external,

12 regarding that, right?

13      A.  Meetings regarding the CDI issue list that I

14 worked on, yes.

15      Q.  Is it your testimony that there are no pages

16 containing references to EOB and EOP language in that

17 book other than these two pages?

18      A.  The documents were approved on June the 4th,

19 and we implemented them in the middle of June.  If

20 another question came up on the EOPs or EOBs, I don't

21 recall my notes after those dates.

22      Q.  Did you look for them?

23      A.  I believe I did, and there was -- I didn't see

24 anything.

25      Q.  And I have to apologize.  There are three
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 1 pages out of the spiral notebook, 33, 34 and 37.

 2          Now, there were other -- there were corrective

 3 action plans or there were items in the corrective

 4 action plan, if you think of only one for CDI,

 5 regarding other issues that are in dispute in this

 6 case, right?

 7      MR. KENT:  Objection, vague.  There's no

 8 foundation.

 9      THE COURT:  On the notes?

10      MR. STRUMWASSER:  In her -- we're not there yet.

11      Q.  But just in the corrective action plans, there

12 were issues other than the EOB EOP issue?

13      THE COURT:  If you know.

14      THE WITNESS:  So again, my focus was on the CDI

15 issue logs that I have.  That was the corrective action

16 issues I was working on.

17      MR. STRUMWASSER:  Q.  Right.  Take a look at

18 Exhibit 5438.  Do you have that marked?

19      A.  Yes, I do.

20      Q.  And we have as the attachment, the CDI issues

21 list, six pages, right?

22      A.  Yes.

23      Q.  And does this contain all of the activities

24 that you think of as the CDI corrective action plan?

25      MR. KENT:  Vague as to time.
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 1      MR. STRUMWASSER:  Q.  In mid 2007?

 2      A.  Again, these were the issues that I was

 3 working on, so if there were other corrective actions,

 4 again, this was my focus.  So these are the only items

 5 that I'm aware of.

 6      Q.  Is it fair to say that there would be in your

 7 notebook, in your spiral book, entries that pertain to

 8 some of these other than the EOB?

 9      A.  That is correct.

10      MR. STRUMWASSER:  Your Honor, I would just like to

11 ask that the book be produced.

12      MR. KENT:  We're more than happy to do that.  It's

13 a little complicated because I've seen -- I've glanced

14 at the book, and it covers a myriad of different

15 things, many of which -- maybe the majority of which

16 have nothing to do with this case at all.

17          So there's going to be a lot of

18 confidentiality and privilege issues.  Happy to figure

19 out some way to work through that though.

20      THE COURT:  Okay.

21      MR. STRUMWASSER:  Those are really two questions.

22 One is relevance; one is privilege.  Obviously we have

23 ways to deal with partially privileged documents.

24      MR. KENT:  I'm not worried about privilege and

25 confidentiality in the context of things that are



13491

 1 relevant to this case.  I'm saying there are matters

 2 having nothing to do with CDI and nothing to do with

 3 PLHIC --

 4      THE COURT:  You can redact those.

 5      MR. KENT:  Well, there will be more redacted --

 6 there is less to do with this case in the book, because

 7 it wasn't limited to this.

 8      THE COURT:  You could number the -- do -- what do

 9 you call it.  Bates number the pages, and just produce

10 the pages and have a listing of the pages.

11      MR. KENT:  As I said, we'll figure out a way to do

12 that.

13      THE COURT:  All right.

14      MR. STRUMWASSER:  Thank, your Honor.

15      Q.  Ms. Diaz, would there have been e-mails in

16 your Outlook files regarding the issues in this CDI

17 issue list other than the EOB IMR issue?

18      A.  It would be e-mails to whom?

19      Q.  Anybody.  Or from anybody.

20      A.  Yes.

21      Q.  Have you ever looked for and produced e-mails

22 pertaining to the other issues on this list other than

23 the IMR issue?

24      A.  No.  My focus was only on the EOB EOP issues.

25      MR. STRUMWASSER:  Your Honor, I think we need a
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 1 search of Ms. Diaz's e-mails from the 2006 and 2007

 2 period for other relevant documents pertaining to the

 3 case -- this case.

 4      MR. KENT:  Your Honor, we have produced over a

 5 half a million pages.

 6      MR. VELKEI:  It's 900,000.

 7      MR. KENT:  900,000 pages in this case.  We have

 8 produced documents from all types of share drives,

 9 common drives.  We have produced documents for a myriad

10 of witnesses.  The idea that we need to go back and

11 start searching for e-mails totally outside what this

12 witness is testifying about on the outside chance that

13 there might be something --

14      THE COURT:  Well, the other two issues on 5433 are

15 Dr. Griffin and SleepQuest.  SleepQuest is irrelevant.

16      MR. STRUMWASSER:  Right.

17      THE COURT:  We did have something about

18 Dr. Griffin, and he's been here.  If there's something

19 about that that we don't have, would you please look

20 for it?

21      MR. KENT:  We will.

22      THE COURT:  On 5434, there's something about COC,

23 denial letters.

24      MS. ROSEN:  COCC.

25      THE COURT:  It says --
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 1      MR. STRUMWASSER:  It's not COCC.  It says "COC,"

 2 certificate of coverage.

 3      THE COURT:  And I don't know if it's the same

 4 thing or not, but if it's relevant and something she

 5 was working on, we've probably got to know what it is.

 6          Oh, I know what it is.  Excuse me.  They were

 7 suggesting that she look at the certificate of coverage

 8 for language.  So that is not separate.

 9      MR. KENT:  Right.

10      THE COURT:  And the other one -- why don't you go

11 ahead and cross exam on 5437 and see if there are

12 issues that are relevant to this matter that are on

13 here because she was working on a COC.  I am not going

14 order a general document --

15      MR. STRUMWASSER:  Q.  Ms. Diaz, with respect to

16 Item No. 1 on 5437 -- do you have 5437 there?

17      A.  Yes.

18      Q.  There's a reference to 5/30 and 5/31/07

19 letters, which I take it -- well, you tell us.  What

20 are those letters referring to?

21      A.  You know, looking at this document right now,

22 I don't recall what that's specifically speaking about.

23      Q.  There's a reference to how many physicians

24 were involved.  That doesn't tell you what we're

25 talking about?
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 1      A.  Still looking at that, I still don't know

 2 specifically what it was requesting or speaking about.

 3      Q.  There's a reference to whether or not to pull

 4 all of the EOBs of a certain type, right?

 5      A.  I don't know.

 6      Q.  But apparently this has to do with a claim

 7 payment issue.  Is that what you're reading?

 8      A.  I can't tell.

 9      Q.  Item 2 is the completed CDI issues list.  And

10 that's a reference to the document that's attached to

11 5438, right?

12      A.  Yes, that is.

13      Q.  Item 3, did you receive -- why don't you read

14 Item 3 to us.  And feel free to change tense.

15      A.  "Did you receive the finalized PDR flow chart?

16 Need to send to Nicoletta."

17      THE COURT:  Does it say "version"?

18      THE WITNESS:  I think it says "version."  I think

19 you're absolutely right.

20      MR. STRUMWASSER:  Q.  So CDI was asking you --

21 "PDR" is physician dispute resolution -- or provider

22 dispute resolution, rather?

23      A.  Provider dispute resolution.

24      Q.  During this period, CDI was asking you whether

25 in fact you had a compliant PDR program, right?
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 1      A.  I believe at this point they were just asking

 2 for the finalized PDR flow chart.

 3      Q.  You don't recall there having been questions

 4 about PDR requests that weren't being processed or

 5 weren't being properly processed?

 6      A.  No.

 7      Q.  Do you recall why CDI was asking for a flow

 8 chart?

 9      A.  No, I do not.

10      Q.  Isn't it true, Ms. Diaz, that, during this

11 period and the months preceding this phone call, that

12 deficiencies in the procedure that PacifiCare used for

13 resolving physician -- provider disputes were

14 identified and that, as a result, PacifiCare agreed to

15 provide a flow chart to indicate the process of PDR

16 resolution?

17      MR. KENT:  Objection, that question's vague.

18      THE COURT:  Overruled.

19          Do you understand the question?

20      THE WITNESS:  No.  Can you ask that again?

21      MR. STRUMWASSER:  Q.  Do you recall during this

22 period discussing with CDI concerns regarding the

23 adequacy of the PDR program that PacifiCare ran?

24      A.  No, I do not.

25      Q.  You have no recollection of why the Department
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 1 was asking for the PDR flow chart?

 2      MR. KENT:  Asked and answered.

 3      THE COURT:  Overruled.

 4      THE WITNESS:  This was just an open item that was

 5 on the corrective action list I received from

 6 Ms. Henggeler, so, no, I did not have the specifics of

 7 the reason why.  I was just trying to provide a

 8 finalized flow chart to Ms. Smith.

 9      MR. STRUMWASSER:  Q.  So if we take a look at 5438

10 and the attachment thereto, the issues list, Page 2,

11 Bates 4441, we see a reference to "Provider Dispute

12 Resolution Process for PLHIC."  Do you see that at the

13 bottom?

14      A.  Yes, I do.

15      Q.  And it is asking -- it indicates that CDI

16 requested -- well, strike that.

17          The first page of it summarizes, says the

18 second column is a topic summary.  So the topic here

19 was the provider dispute resolution process, right?

20      A.  Yes.

21      Q.  Does that refresh your recollection as to

22 whether there were allegations of deficiency in the

23 PLHIC provider dispute resolution?

24      A.  No, it does not.

25      Q.  And CDI had requested the policies and
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 1 procedures and other documentation outlining the

 2 company's provider dispute resolution process, right?

 3      A.  Yes.

 4      Q.  And as of 6/6, it had not yet been provided,

 5 correct?

 6      A.  That's correct.  As of -- at 6/13, I provided

 7 the flow chart and P&P to Ms. Smith.

 8      Q.  Item 4 on 5437, tell me if I'm reading this

 9 right, "Did you receive updated CAP and process flow on

10 COCC?"  Did I read that line right?

11      A.  Yes.

12      Q.  And "COCC" is certificate of credible

13 coverage?

14      A.  That is correct.

15      Q.  That's an issue you worked on?

16      A.  That's an issue I took over from

17 Ms. Henggeler, yes.

18      Q.  And the second line of that item, "Send to her

19 most recent update," is that a correct reading?

20      A.  That is correct.

21      Q.  Let's go back to the issues list, 5438.  And

22 on the first page, 4440, of the attachment, there's the

23 first item, asks when claims were moved to other states

24 and to MedPlans, right?

25      A.  Yes.
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 1      Q.  Did you provide any information at any time to

 2 the California Department regarding the movement of

 3 claims processing from Cypress to any of those

 4 locations?

 5      MR. KENT:  Objection, there's no foundation.

 6      THE COURT:  Well, if you know.

 7      THE WITNESS:  I don't recall.

 8      MR. STRUMWASSER:  Q.  We've also -- we've already

 9 talked about COCC.  The last item, "Secured Mail System

10 and automatic deletion within 60 days," do you know

11 what that refers to?

12      A.  I did not work on any of these items, so I do

13 not know.

14      Q.  Are you aware that CDI had concerns that

15 e-mails were being deleted after 60 days and that that

16 constituted a violation of the California regulations?

17      A.  No, I did not.  I did not know that.

18      Q.  Okay.  On Page 2, says "Provider Dispute

19 Process," and it describes providers are reporting that

20 their calls related to claims issues are directed to

21 recording and are not returned from the 866 number with

22 a reference to PPO customer service/Mr. Sing.

23          Were you aware in 2007 that that was one of

24 the issues that was being addressed between regulatory

25 affairs and CDI?
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 1      A.  I don't recall that specific issue.

 2      Q.  That's a PDR issue, right, also?

 3      A.  I don't know.

 4      Q.  You don't know whether the thing that's

 5 described here would be a PDR issue?

 6      A.  I do not know.

 7      Q.  We also have a "Phone protocols when employees

 8 leave the company."  Do you know what that refers to?

 9      A.  No, I do not.

10      Q.  On the third page, 4442, there's an issue

11 about PLAC having been identified on company responses

12 from PLHIC -- to PLHIC members.  Do you see that?

13      A.  Yes.

14      Q.  You were aware of that issue at the time?

15      A.  I was only aware of the response that Laura

16 sent on 4/27.

17      Q.  Now, when did Ms. Henggeler leave the company?

18      A.  She left the company at the end of April.

19      Q.  Of '07?

20      A.  Of '07.

21      Q.  Do you know who inherited her papers?

22      A.  I don't understand what papers you're speaking

23 about.

24      Q.  Her files.  If she had files regarding

25 California -- regarding the CDI --
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 1      A.  Yes.

 2      Q.  -- or issues that were being addressed with

 3 the CDI, what became of those files?

 4      A.  We have a -- we were provided that information

 5 from her, myself and Valerie Ridge.

 6      Q.  So Ms. Henggeler's files that were relevant to

 7 CDI were transferred either to you or Ms. Ridge; is

 8 that right?

 9      A.  That's correct.

10      Q.  So you have those files, right?

11      A.  Yes.

12      Q.  We have Dr. Griffin and the COCC project.  On

13 Page 6, there's a reference to payment schedules.  This

14 is apparently an issue that arose in March of '07.  And

15 it's -- there was a request for claims processed

16 incorrectly related to fee schedule issues.  Do you see

17 that?

18      A.  I'm sorry.  I'm trying to look where --

19      Q.  The very last item in the exhibit.

20      A.  Is that Page 6?

21      Q.  Yes.  Known to its friends as 4445.

22      A.  Yes.  I'm sorry.  What was the question?

23      Q.  Now, at the time of this document, this was an

24 open item, right?

25      A.  That is correct.
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 1      Q.  So it either was yours or was Ms. Henggeler's

 2 and went to you?

 3      A.  That is correct.

 4      Q.  So you were involved in this issue?

 5      A.  Yes.

 6      Q.  And you were asked to provide a list of claims

 7 processed incorrectly related to fee schedule issues,

 8 right?

 9      A.  I was asked to provide some reports that were

10 requested from the CDI.

11      Q.  And you worked on those?

12      A.  That is correct.

13      MR. STRUMWASSER:  So, your Honor, what I get is

14 COCC and maybe pre-ex, depending on what the meaning

15 on 1 is.  And there obviously is a PDR issue here which

16 Ms. Henggeler may have worked on, but her papers now

17 are in this witness's custody, apparently.  There are

18 phone issues of the nature that Mr. Sing testified

19 about.  There's Dr. Griffin.  And there's the payment

20 schedule that she worked on.

21          Those are the issues that we would like to

22 have her files searched.  And by "her files" I include

23 the ones she inherited from Ms. Henggeler.

24      THE COURT:  I don't think the COC is an issue.

25      MR. KENT:  Right.
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 1      THE COURT:  That has to do -- at least as of this

 2 one, has to do with where they were told to look for

 3 IMR language.

 4      MR. STRUMWASSER:  Right, right.  I think that's

 5 right.

 6      THE COURT:  But what's on this list that Ms. Diaz

 7 took over, if there's material related to that --

 8      MR. KENT:  For each and every issue?

 9      THE COURT:  No, the ones that they were

10 discussing.

11      MR. KENT:  Your Honor, I'm trying to understand

12 what we're being asked to do.  If we're asked to go

13 back to her binder and look for -- or her notes and

14 look for notes pertaining to those issues, that's fine.

15 We'll do that.

16      THE COURT:  Okay.

17      MR. KENT:  But now I'm hearing we're supposed to

18 do a general search of her -- of her e-mails?

19      THE COURT:  Well, I thought she said she did that.

20      MR. STRUMWASSER:  Apparently only for certain

21 issues.

22      MR. KENT:  We have to do that again?

23      MR. VELKEI:  I think the first place to start is

24 what's been produced.  Because there are SharePoints

25 for all the regulatory files, and hundreds of thousands
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 1 of pages of information have been produced.

 2          So maybe, Felix, you can meet with Bryce.

 3 We'll figure out what actually has been produced before

 4 we --

 5      MR. GEE:  Well, we don't know what's in her files

 6 that hasn't been produced.

 7      MR. VELKEI:  Well, we'll find out because a lot of

 8 it was on SharePoints.

 9      THE COURT:  Well, that makes sense to take that

10 out.

11      MR. KENT:  I don't know how many hundreds of

12 thousands of pages we produced in conjunction with

13 Nancy Monk, but that was, in part, all those share

14 drives that have to do with regulatory affairs.  So my

15 suspicion is documents have been produced.

16      THE COURT:  Your suspicion?

17      MR. GEE:  We'll stipulate to the fact that

18 documents have been produced.

19      THE COURT:  Your suspicion isn't good enough.

20 What if there's something there that should --

21      MR. KENT:  We'll be happy to work with Mr. Gee and

22 confirm things.

23      THE COURT:  Thank you.

24      MR. STRUMWASSER:  Your Honor, I think this is

25 probably a good time for us to break for lunch.
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 1          I wouldn't mind coming back at 1:15.  Frankly,

 2 I don't think we'll have trouble finishing this witness

 3 today.

 4      THE COURT:  All right.  1:15?

 5      MR. VELKEI:  What I suggest maybe, if there's --

 6 we have her available for Monday.  If there's

 7 additional documentation, let's get it, the notes or

 8 whatever, probably get it to them in the next day or

 9 so.  Then if there is additional questions you have --

10      MR. STRUMWASSER:  You want to break for the day?

11      MR. VELKEI:  No.  I think -- I mean, you've

12 obviously got questions in addition to --

13      THE COURT:  So we'll come back at 1:30, and maybe

14 we'll have her come back on Monday if we need to.

15      MR. STRUMWASSER:  So 1:30.

16          (Whereupon, the luncheon recess was

17           take at 11:43 o'clock a.m.)

18

19

20

21

22

23

24

25
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 1                     AFTERNOON SESSION

 2                         ---o0o---

 3          (Whereupon, the appearance of all

 4           parties having been duly noted for

 5           the record, with the exception of

 6           Mr. Velkei and Mr. McDonald, the

 7           proceedings resumed at 1:31 p.m.)

 8      THE COURT:  Back on the record.

 9      MR. KENT:  At the lunch hour, we had a chance to

10 look a little bit into the document issues.  And to

11 give you at least an interim report, we could locate at

12 lunch over 600 unique documents that -- in which

13 Ms. Diaz was either the author or a recipient, many if

14 not most of which are e-mails.

15          And the e-mails are such that they were only

16 being counted where she was involved in the top e-mail;

17 it was an e-mail chain.  So there are a lot of

18 documents that have already been produced for her.

19          The files that Ms. Henggeler provided to

20 Ms. Diaz when they made that transition, those have

21 been produced.  But we'll go back, we'll double-check,

22 make sure that everything's been produced.

23          Then in terms of the binder that she mentioned

24 this morning, there are about 190 documents in that

25 binder.  We've produced over 160 of them, and from the
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 1 quick look we had at what was not produced, it looks

 2 like they're basically pages that were counted as

 3 documents, but they're really just separators between

 4 different documents.  But again, we'll go back and

 5 double-check that.

 6      THE COURT:  All right.

 7      MR. KENT:  As to her notes, we're having these

 8 copied right now.  And we'll produce those, try to get

 9 them produced tomorrow.

10          And as I said before, there are some materials

11 in here that have nothing whatsoever to do with CDI.

12 And in terms of redactions, we'll be happy to provide

13 the original to the Court, and you can satisfy yourself

14 if there are any questions about any pages that we

15 redact or don't produce.

16      THE COURT:  Is that acceptable?

17      MR. STRUMWASSER:  Yeah, of course.  And for what

18 it's worth, I appreciate the information.  And I know

19 Mr. Gee very much looks forward to sitting down with

20 Mr. Woo about it.

21          I think we're going to finish early here.  I

22 don't think there is any likelihood that we will need

23 her back on Monday for anything other than the new

24 documents.  And I don't think there's enough time to

25 get that all worked out.  So I think we're going to
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 1 need somebody else on Monday.

 2          But I do appreciate Mr. Kent's interim report.

 3      THE COURT:  Do we have somebody on Monday?

 4      MR. KENT:  We do not.  We held that for Ms. Diaz.

 5      THE COURT:  Do you have somebody on Monday?

 6      MR. STRUMWASSER:  It's not my case.  We were --

 7      THE COURT:  There were people that they've asked

 8 for you to produce.  Do you have any of those?

 9      MR. STRUMWASSER:  Laucher, and he is not

10 available.  Love, as you know, is missing in action.

11 And the whole question about Washington, there's some

12 predicates involving what they want and whether it's

13 relevant or not.  So those are the people I understand

14 who are at issue.

15          We do have -- while we're talking calendar

16 here, I wonder if, your Honor, we could have a

17 departure from the one-week notice rule.  To the

18 extent -- I looked at the calendar.  If we don't do

19 anything the week of the 20th, I think there's only 18

20 hearing days left between now and the end of the year.

21          I wonder if we could ask PacifiCare simply to

22 designate days for their people.  And then once they've

23 done that, we'll go ahead and look at what we have.

24 And I think that will give us --

25      THE COURT:  For the week of the 20th?
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 1      MR. STRUMWASSER:  I'd like to do it for all of

 2 these witnesses.  Let's find out who is -- not for week

 3 of the 20th, no.  Just going forward, can we get a date

 4 attached to each of the people they expect to call?

 5      MR. KENT:  The difficulty we have in doing

 6 anything like that is, if we schedule folks, to the

 7 extent we can, and then cross-examination ends up

 8 taking significantly longer than anyone -- than at

 9 least we anticipated, then our schedule has to be

10 redone.  And we have to do it the second and third

11 time.

12          What we'll do is, we'll -- to the extent that

13 we can, we'll provide some additional dates.

14      THE COURT:  Okay.

15      MR. KENT:  Try to fill in some things.

16      THE COURT:  Are we going to have a witness on the

17 1st, for instance?

18      MR. KENT:  On December 1?

19      THE COURT:  Yes.  Do you want to designate who

20 that is?

21      MR. KENT:  We were working on a couple of

22 different people.  We'll have somebody.

23      THE COURT:  All right.

24      MR. STRUMWASSER:  I actually think, first of all,

25 with respect to cross, I'm happy now to collaborate
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 1 with Mr. Kent and just -- we can talk about what I

 2 expect.

 3          I have a feeling that there is as much

 4 likelihood now that we will under as overestimate -- I

 5 mean over as underestimate the time required.  So one

 6 of the things we can do is, we've put Mr. Laucher on

 7 the 6th.  He's across the bay.  If they have a witness

 8 who works for the 6th, we can hold Mr. Laucher in

 9 reserve and probably scramble him on a free day easier

10 than somebody from --

11      THE COURT:  I'm not sure that that was your

12 problem.

13      MR. KENT:  I don't think that was the issue.

14      THE COURT:  You need somebody for the 1st, and

15 then somebody, then, for the 7th, 8th, 9th.

16          And are we going --

17      MR. KENT:  The week of the 13th?

18      THE COURT:  Yes, we are going the week of the 13th

19 for sure.

20      MR. KENT:  Right, sure.

21      MR. STRUMWASSER:  November 30th?

22      THE COURT:  The 30th was the CMA motions.

23      MR. STRUMWASSER:  That's not a whole-day

24 operation.

25      THE COURT:  If you have somebody you could put
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 1 half that day, that would be great.

 2      MR. STRUMWASSER:  Especially if we're doing

 3 somebody on the 29th.

 4      THE COURT:  The 29th is dark.

 5      MR. WOO:  It's not an ideal day anyway.  It's

 6 following a holiday, and --

 7      THE COURT:  The 29th is dark.  But I took the dark

 8 off the 30th.  We're doing the CMA motions, so if you

 9 have somebody we can do in the afternoon, that would be

10 great.

11      MR. WOO:  All right.  We'll try to fill them in.

12      MR. STRUMWASSER:  We don't have anybody yet on the

13 week of the 22nd --

14      THE COURT:  The 22nd we're dark.

15      MR. STRUMWASSER:  Yeah, I got that.

16      THE COURT:  We've got people, except for the 15th,

17 all the way up to the 18th.

18      MR. STRUMWASSER:  Yeah.

19      THE COURT:  And the 15th was set for Ms. Diaz,

20 which sounds like you're not going to have to come

21 back.  Is there someone you can stick in there?

22      MR. KENT:  The 15th of --

23      THE COURT:  November, Monday.  Mr. Woo is shaking

24 his head "no."

25      MR. KENT:  No.  I don't believe so.  But I think
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 1 she's going to -- Ms. Diaz is going to need to come

 2 back.

 3      THE COURT:  They're just saying that they won't be

 4 ready for her on Monday.  They're almost done, they

 5 said.  And any additional thing --

 6      MR. STRUMWASSER:  I'm not sure we need her.

 7      THE COURT:  They may not need her.  She's probably

 8 going to be done today.

 9      MR. KENT:  All right.

10      THE COURT:  Let's see.  Let's go.

11     CROSS-EXAMINATION BY MR. STRUMWASSER (continued)

12      MR. STRUMWASSER:  Q.  Good afternoon, Ms. Diaz.

13 Just a quick question to follow up on an issue that

14 arose this morning.  What is SharePoint?

15      A.  SharePoint is -- I'm not a real technical

16 person, but it basically is -- it's a place within the

17 company where documents may be held.  Different people

18 have different SharePoints for different projects that

19 they're working on.

20      Q.  So it's like the storage part of the server,

21 network server, for users; is that a fair

22 characterization of it?

23      A.  Again, I don't know the technical components

24 of it.  I mean, there's a lot of information that are

25 different SharePoints.  So --
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 1      Q.  I'm trying to get your perspective of it.  I

 2 take it that you have access to SharePoint?

 3      A.  Yes.

 4      Q.  You store documents to SharePoint?

 5      MR. KENT:  I think that's vague, and it misstates

 6 the prior testimony.  I don't think there is "a"

 7 SharePoint.

 8      THE COURT:  She's saying there's different

 9 SharePoints for different projects.

10      MR. KENT:  Right.

11      MR. STRUMWASSER:  Q.  Okay.  So you have access to

12 some SharePoints for some projects, right?

13      A.  For some SharePoints for some projects, yes.

14      Q.  There are multiple SharePoints even just for

15 government relations right?

16      A.  Yes.

17      Q.  Do you recall what -- organizationally what

18 topics, what projects were on SharePoint in 2007 that

19 were pertinent to your dealings with the CDI?  And I'm

20 not limiting this to the complaint people but also the

21 market conduct people in the exam?

22      A.  SharePoints in 2007?

23      Q.  Please.

24      A.  I -- I really didn't use SharePoints in 2007,

25 to be honest with you.
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 1      Q.  Did others in your unit?

 2      A.  I don't know that question.

 3      Q.  So if you had a Word document, an MS Word

 4 document that you were working on, did you save it to

 5 your local drive?

 6      A.  Yes.

 7      Q.  And did you then have a practice of moving

 8 things from the local drive to SharePoint?

 9      A.  So the SharePoint, again, is -- I'm a little

10 confused about the question because the SharePoint --

11 I'll give you an example of a SharePoint I'm speaking

12 about that I work on is healthcare reform.

13          The company has information that they send to

14 employers, that they're sending to brokers.  They place

15 all that data in one location, and that's a SharePoint.

16 So that's how I access SharePoints.  It's just to pull

17 information.

18          I -- we use a SharePoint for our

19 implementation efforts we do now.  We place our

20 SharePoint stuff on that for -- within regulatory.  But

21 other than that, I really don't place documents on

22 SharePoints.

23      Q.  So if you save a Word or an Excel document to

24 your local drive -- your C drive?

25      A.  Yes.
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 1      Q.  It stays there.  You don't migrate it to

 2 anywhere else.  It just stays in C?

 3      A.  That's correct.

 4      Q.  Do you routinely purge it, or do people yell

 5 at you about having too much on your disk?

 6      A.  Right now, I keep it on there unless I'm

 7 sending it to an individual.  Then I'll send it.  Then

 8 my record will be an e-mail that I've sent.

 9      Q.  Do you know how Ms. Henggeler used -- did she

10 also use her C drive rather than the SharePoint?  Do

11 you know?

12      A.  I don't have a clue.

13      Q.  Would there have been a SharePoint project for

14 CDI market conduct exam?

15      A.  I don't know about the market conduct exam,

16 but Laura's information was put on a drive.  We call it

17 a drive.

18      Q.  A network drive?

19      A.  Yes.

20      Q.  So it was accessible to everybody in

21 government relations?

22      A.  In regulatory affairs.

23      Q.  Regulatory affairs.  And is there just a

24 single directory of all of the

25 inherited-from-Ms. Henggeler files?
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 1      A.  Yes.

 2      Q.  So there's like a Henggeler collection in a

 3 shared drive somewhere?

 4      A.  Yes, that's correct.

 5      Q.  Do you know whether -- have you ever consulted

 6 that in connection with this case?  Have you ever

 7 looked in there in connection with this hearing?

 8      A.  Yes.

 9      Q.  Now, you testified this morning about the

10 period in which PLHIC submitted to CDI proposed IMR

11 notification language and asked CDI to review that

12 language, right?

13      A.  Yes, we sent language to them asking for their

14 review and feedback and approval.

15      Q.  Let's just be clear on this.  You knew in 2007

16 that CDI did not have authority to approve or

17 disapprove EOB language, correct?

18      A.  No.  That's not correct.

19      Q.  You were under the impression that EOB

20 language had to be submitted to CDI for approval?

21      A.  What I do know is that I had to provide

22 information to the CDI.  And they asked for the revised

23 language.  They reviewed it.  They provided feedback

24 and went back and forth.  And they gave us approval.

25 So, yes, I believe they had to approve the language.
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 1      MR. STRUMWASSER:  That wasn't my question.  Can I

 2 have question read back, please?

 3          (Record read)

 4      THE WITNESS:  Yes, I was under impression the CDI

 5 language had to be submitted to the Department.

 6      MR. STRUMWASSER:  Q.  Was it your understanding

 7 that the source of that compulsion was California law?

 8      A.  No.

 9      Q.  So to restate my question -- I'm sorry I was

10 unclear about it before.  You knew in 2007 that CDI

11 does not routinely review EOB language, right?

12      A.  That's correct.

13      Q.  CDI does, for example, review policy language,

14 right?

15      A.  They review certificate of coverages.

16      Q.  And certificate of coverages.  But you knew in

17 2007 that CDI does not routinely review and has no

18 authority to approve, no statutory authority to

19 approve, EOB language, correct?

20      A.  What I do know is that we submitted the

21 language to the CDI for review.

22      Q.  I'm sorry.  I need a yes or no answer.

23      THE COURT:  Well, unfortunately, it was compound,

24 so you couldn't have a yes or no.

25      MR. STRUMWASSER:  Okay.
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 1      Q.  You knew in 2007 that CDI had no statutory

 2 authority to approve or disapprove EOB language, did

 3 you not?

 4      A.  No.

 5      Q.  You did not know that?

 6      A.  No.

 7      Q.  Do you know that today?

 8      A.  Yes.

 9      Q.  What happened between 2007 and today to inform

10 you?

11      A.  I don't know exactly what happened between now

12 and 2000 (sic) that I've come to that conclusion.

13      Q.  Were you aware that CDI told PLHIC people,

14 told PacifiCare people, "We don't approve EOB

15 language"?

16      MR. KENT:  No foundation.

17      THE COURT:  If you know.

18      THE WITNESS:  No, I do not know that.

19      MR. STRUMWASSER:  Q.  Were you aware that CDI

20 personnel said, "We'll look at this and give you our

21 comments as a courtesy"?

22      A.  No.

23      Q.  You don't know that to be false, do you?

24      A.  No, I do not.

25      Q.  Do you have a copy of -- you don't have a copy
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 1 of.  Let me give you a copy of 5303 in evidence.

 2      THE COURT:  5303?

 3      MR. STRUMWASSER:  5303, your Honor.

 4      MR. GEE:  I think it's marked but not in evidence.

 5      THE COURT:  We have to set aside time to do all

 6 that, too.

 7      MR. STRUMWASSER:  Q.  You know that you get as

 8 much time as you need to review?

 9      A.  Yes.

10      Q.  Ms. Diaz, do you recall seeing this letter

11 before?

12      A.  Yes.

13      Q.  Did you receive a copy of it around March of

14 2007?

15      A.  No.

16      Q.  Do you know whether this is one of the

17 documents that you inherited from Ms. Henggeler when

18 she left?

19      A.  She did provide us a copy of this document

20 when she left.

21      Q.  And you see there that it says that, in the

22 second paragraph, third sentence, I believe, "It is

23 your company's responsibility to compose IMR

24 notification language that complies with California

25 law"?
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 1      A.  Yes.

 2      Q.  Now, this document refers to a March 23

 3 conference call.  Were you on the March 23 conference

 4 call at which Ms. Henggeler asked CDI for a sample of

 5 their required IMR language?

 6      A.  No, I was not.

 7      Q.  But you are aware that somebody from PLHIC did

 8 in fact ask CDI for the language, right?

 9      A.  Are we talking about at this time

10 (indicating)?

11      Q.  Yeah.

12      A.  No, I was not aware.

13      Q.  Then Mr. Masters provides some IMR language

14 and some pages from PacifiCare's own COC that already

15 included IMR language, right?

16      MR. KENT:  I'm sorry.  Where are you?

17      THE WITNESS:  Yes, I'm lost too.

18      MR. STRUMWASSER:  Q.  Well, on Page 1, the

19 underlined paragraph, "IMR Sample Language..." and so

20 on, you see that?

21      A.  I'm not sure if there was a question.

22      Q.  Let's do it this way.  The second paragraph

23 starts, "The sample language below...."  Do you see

24 that?

25      THE COURT:  It's on the first page.
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 1      THE WITNESS:  Oh, yes.

 2      MR. STRUMWASSER:  Q.  It says it's for your

 3 company's reference only, right?

 4      A.  Yes.

 5      Q.  And then further down, you saw -- the sentence

 6 I read to you a moment ago, "It is your company's

 7 responsibility," do you see that?

 8      A.  Yes.

 9      Q.  Then the next sentence, "We are enclosing

10 copies of your Know Your Rights page, a copy of the IMR

11 application and also copies of relevant pages taken

12 from a" -- "taken form a PacifiCare Certificate of

13 Insurance," do you see that?

14      A.  Yes.

15      Q.  And then the next paragraph says, "Acceptable

16 IMR language must be included on all...appeals, and all

17 copies of the insurer's procedures for resolving

18 appeals and grievances."

19          Then the next paragraph has a heading,

20 "Independent Medical Review," and sample IMR language,

21 correct?

22      A.  I'm still not sure what your question is.

23      Q.  You see the paragraph that starts, "You or

24 your covered dependant," right?

25      A.  Yes.
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 1      Q.  Now, Mr. Masters wasn't informing

 2 Ms. Henggeler about the coverage for her dependant,

 3 right?  He was giving her sample language.  Right?

 4      A.  I don't know that.

 5      Q.  You don't know whether the "You or your

 6 covered dependant" paragraph represents sample

 7 language?

 8      THE COURT:  It says right under it, "The above is

 9 just a sample."

10      MR. STRUMWASSER:  Right.

11      THE COURT:  Do you see the next paragraph down?

12      THE WITNESS:  Oh, yes.  Okay.  "The above is just

13 a sample," right.

14      MR. STRUMWASSER:  Q.  So this is sample language

15 Mr. Masters is advising Ms. Henggeler would be

16 adequate, right?

17      THE COURT:  One of the problems is you're asking

18 her to tell you about a letter to somebody else that

19 isn't to her.  I don't exactly know what you want from

20 this witness about this letter.

21      MR. STRUMWASSER:  The witness has testified about

22 her reaction to what's going on.

23      THE COURT:  Okay.

24      MR. STRUMWASSER:  And I think it's important to

25 know whether that reaction was informed by the full
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 1 chronological record.  As we now see, she was unaware

 2 that Ms. Henggeler had received sample language on

 3 March 27th.  I think that's relevant.

 4      THE COURT:  But she said she's unaware of it.

 5      MR. STRUMWASSER:  All right.  I'll move on.

 6      THE WITNESS:  That's correct.

 7      THE COURT:  All right.  Move on.

 8      MR. STRUMWASSER:  Q.  Now, would you agree that

 9 PacifiCare knew from CDI no later than March 23, 2007

10 that its EOBs were deficient?

11      A.  The question again is?

12      Q.  Would you agree that, as of March 23, '07,

13 PLHIC had been informed by CDI that its EOBs were

14 deficient for lack of necessary IMR language?

15      A.  I don't know about the date.  I'm sorry.

16      Q.  So far as you know, at any time from March 23,

17 '07 on, until the date that PacifiCare sent out EOBs

18 with IMR notification language, did anybody at CDI ever

19 tell you or anyone at PLHIC that you know of that no

20 IMR notification language in an EOB would be better

21 than the language then under consideration?

22      MR. KENT:  Objection, vague.

23      THE COURT:  Did you understand the question?

24      THE WITNESS:  No.

25      THE COURT:  Can you rephrase it?  I do understand
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 1 it.

 2      MR. STRUMWASSER:  Sure.

 3      Q.  There was, after March 23rd, immediately after

 4 March 23, no IMR language in EOBs, right?

 5      A.  That's correct.

 6      Q.  And from at least the date of this letter on,

 7 CDI and PacifiCare were discussing the wording of a

 8 possible IMR notice for EOB, right?

 9      A.  That's correct.

10      Q.  And my question to you is, so far as you know,

11 did anybody at CDI ever say, "This language that we're

12 now talking about, the current draft, is so bad, we

13 would rather you have no notice than that you have this

14 language"?

15      A.  So what I do know is that the CDI told us the

16 language on the EOB, our first draft that we had, was

17 not compliant.

18      Q.  I understand that.

19      A.  So they told us the letter was noncompliant.

20      Q.  I understand that.  You have testified to

21 that.  But my question to you is did anybody say, "It's

22 noncompliant, and it would be worse to put this

23 language in the EOB than to have nothing at all"?

24      A.  Why would we want to send out noncompliant

25 language?
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 1      THE COURT:  That's not the question.  You need to

 2 listen to the question and answer the question that's

 3 asked.  Don't assume anything by the question.

 4      MR. STRUMWASSER:  Q.  The question is, Ms. Diaz,

 5 did anybody at CDI say, "This language is so bad,

 6 you're better off leaving all IMR language out than

 7 putting this language in"?

 8      A.  No.

 9      Q.  And at various times, different changes were

10 made in proposed language.  And CDI at various times

11 said, "This language is not compliant," in some

12 specified way, right?

13      A.  Yes.

14      Q.  But nobody from CDI ever said that you should

15 not send out revised EOBs at all because CDI had

16 comments about the language, right?

17      A.  That's correct.

18      Q.  Now, if Ms. Monk testified here that PLHIC was

19 instructed on several occasions by Department officials

20 not to send out revised EOBs because the Department had

21 more comments, that would be incorrect, wouldn't it?

22      A.  Well, I believe that they may not have said

23 the words "don't send out," "don't not send out," but

24 because they were stating that they were not compliant,

25 again, why would we want to send out noncompliant EOBs?
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 1      Q.  So I'm going to read to you a passage from

 2 Ms. Monk's testimony.  And we're on Page 9244, starting

 3 on Line 20.

 4               Question:  "At any time from

 5          March 23rd, 2007 to the date that

 6          PacifiCare began sending out EOBs

 7          with IMR notification language,

 8          did anyone at CDI instruct anyone

 9          at PLHIC not to send revised EOB

10          -- not to send revised EOBs because

11          CDI had comments on the language?"

12               Answer:  "Yes, that is my

13          understanding."

14               Question:  "Who at CDI

15          instructed someone at PacifiCare

16          not to send out revised EOBs?"

17               Answer:  "Nicoletta Smith."

18               Question:  "Do you know who

19          she said that to at PacifiCare?"

20               Answer:  "She communicated

21          -- my understanding is that she

22          communicated that both to Laura

23          and to Jean Diaz on a number of

24          occasions."

25          It is not the case, is it, that Ms. Smith ever
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 1 communicated to you that PacifiCare should not send out

 2 revised EOBs?

 3      MR. KENT:  Objection, asked and answered.

 4      THE COURT:  I believe that's true.  Sustained.

 5      MR. STRUMWASSER:  Okay.

 6      Q.  Let me ask to read you another statement.

 7 This one is by Mr. Velkei.

 8               "To be clear, your Honor,

 9          there's lots of testimony that

10          we will elicit through live

11          testimony that we were instructed

12          on several occasions by Department

13          officials not to send revised

14          EOBs because there are more

15          comments."

16      THE COURT:  The good news is that it's not

17 testimony.

18      MR. KENT:  I think there's a relevancy issue.

19      MR. STRUMWASSER:  The subject matter is relevant.

20      THE COURT:  The subject matter is relevant.

21      MR. STRUMWASSER:  Q.  Did you hear the quote I

22 just read?

23      A.  Yes.

24      Q.  So far as you know, it is not the case that --

25 that statement was just wrong, right?
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 1      MR. KENT:  Objection, asked and answered.  It's

 2 argumentative at this point.  She's already explained.

 3      THE COURT:  My understanding from her is that

 4 nobody told them not to but that they chose not to send

 5 out noncompliant EOBs.

 6          Is that correct?

 7      MR. STRUMWASSER:  Very good.  Thank you, your

 8 Honor.

 9      THE WITNESS:  That's correct.

10      MR. STRUMWASSER:  So let's talk about the various

11 iterations of proposed EOB IMR language that PLHIC

12 submitted to CDI.

13          Let me give the witness a copy of Exhibit 14

14 in evidence, your Honor.

15      Q.  So at the bottom of the first page of

16 Exhibit 14, we have an e-mail from Ms. Henggeler to

17 Ms. Smith transmitting draft IMR language, right?

18      A.  Yes.

19      Q.  This was shortly before your -- you assumed

20 the business from Ms. Henggeler?

21      A.  Shortly after, yes.

22      Q.  Shortly after.  So if we look at Page 7432,

23 the third page in, we have here the proposed IMR

24 language from PLHIC, right?

25      A.  Yes.
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 1      Q.  And in the fourth paragraph, the one that

 2 starts with "Participation" -- do you see that

 3 paragraph?

 4      A.  Yes.

 5      Q.  The first sentence says, "Participation in any

 6 appeal process waives any privilege of

 7 confidentiality..." and so on.  Do you see that

 8 sentence?

 9      A.  Yes.

10      Q.  And then the next sentence says, "You may also

11 be eligible for an Independent Medical Review (IMR),"

12 right?

13      A.  Yes.

14      Q.  Is it your opinion sitting here today that the

15 notice that is comprising this attachment is sufficient

16 to be compliant with Insurance Code Section 10169(i)?

17      MR. KENT:  No foundation.

18      THE COURT:  If you know.

19      THE WITNESS:  I believe it to be compliant

20 language.

21      MR. STRUMWASSER:  Q.  You believe that the

22 proposed language adequately informs members of their

23 right to request an IMR?

24      A.  Yes.

25      Q.  The proposed language does not tell the
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 1 recipient with whom to file the IMR request, does it?

 2      A.  No, it does not.

 3      Q.  And it does not tell the person that this is a

 4 state-run independent process rather than a company

 5 process, right?

 6      A.  Correct, it does not.

 7      Q.  Now, isn't it true, Ms. Diaz, based on your

 8 communications with CDI staff on this issue, that the

 9 Department was concerned not merely with whether a

10 given word or sentence was, in the abstract, correct or

11 incorrect but whether the word or sentence might be

12 telling -- whether or -- what the word or sentence

13 might be telling the recipient in the context in which

14 it was placed?

15      MR. KENT:  Objection vague, compound.

16      THE COURT:  Well, I don't know about it, but we've

17 been here a lot longer than Ms. Diaz has.  She may

18 understand the question.  I'm not sure.

19      MR. STRUMWASSER:  I'll try again.

20      THE COURT:  The idea is that the Department wanted

21 that part pulled out in a separate paragraph.

22      MR. STRUMWASSER:  And was concerned about the

23 implications by the context.

24      THE COURT:  And was concerned about it being, in

25 the context, run together the way it is.
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 1      MR. STRUMWASSER:  Q.  Do you recall that being a

 2 concern at the Department, the context in which the

 3 notice was placed?

 4      A.  I know that was one of the changes Ms. Smith

 5 asked for was a reformatting change.

 6      Q.  You call it reformatting.  You understood that

 7 Ms. Smith was concerned that, placed where it was, it

 8 was misleading, right?

 9      A.  I don't know what Ms. Smith's understanding

10 was.

11      Q.  So in Page 7432, the draft language that

12 Ms. Henggeler sent forward not only does not tell the

13 recipient that you get one of these reviews by going to

14 Department of Insurance, but the text immediately

15 follows a reference to the Department of Labor, doesn't

16 it?

17      A.  I don't know.

18      Q.  You don't recall there having been concerns on

19 the part of the Department that the placement of that

20 sentence would give the recipient the impression that

21 they had to go to the Department of Labor rather than

22 CDI?

23      A.  I don't recall that comment.

24      Q.  Okay.  Exhibit 5307, your Honor.

25          We have here an e-mail from you transmitting
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 1 new draft language, right?

 2      A.  That's correct.

 3      Q.  And the attachment, the second page, 64392, is

 4 the attached language, correct?

 5      A.  Yes, that's correct.

 6      Q.  And again, this notice, this text, does not

 7 tell the member where to file the IMR request, does it?

 8      A.  No, it does not.

 9      Q.  Now, let's go back, if you don't mind, to 5303

10 again, Mr. Masters' March 27 letter.  And let's look at

11 the paragraphs of the first page under the heading

12 "Independent Medical Review."  Do you see those two

13 paragraphs?

14      A.  Yes.

15      Q.  And so let's start with the second of those

16 two paragraphs in parentheses, "(The above is just a

17 sample of acceptable language.)"  Do you see that?

18      A.  Yes.

19      Q.  And if we look at the paragraph above, first

20 there is language that informs members that IMR

21 requests are to be made to the Department of Insurance,

22 right?

23      MR. KENT:  I'm not -- I'm sorry.  Above that

24 language?

25      MR. STRUMWASSER:  Above the parenthetical, "(The
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 1 above....)"

 2      Q.  In other words, in the second-to-last

 3 paragraph, what some of us have been calling the

 4 penultimate paragraph on that page, you have the sample

 5 language, right?

 6      A.  Yes.

 7      Q.  And in addition, there is language in that

 8 paragraph that informs members that they may request an

 9 IMR if they believe services have been improperly

10 denied, modified, or delayed by the insurer, right?

11      A.  Correct.

12      Q.  So you had, at this point -- at this point,

13 let's just say, by the time you got into it, you knew

14 that there was language that PLHIC had in its COC that

15 the Department found compliant, right?

16      A.  Did I know what time?  I'm sorry.

17      Q.  At the time you became involved in this IMR in

18 the EOB -- IMR notice issue, at the time you became

19 involved, you became aware that the Department had no

20 objections to your simply putting in the EOB the

21 language you already had in the COC, right?

22      A.  Yes.

23      Q.  Isn't it true, Ms. Diaz, that the reason PLHIC

24 didn't want to simply use the language from, let's say,

25 the certificate of coverage was that it would cause the
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 1 EOB to run onto an additional page?

 2      A.  No, that's not true.

 3      Q.  Isn't it true that the Department was told

 4 that the whole reason PLHIC was not going to use -- did

 5 not want to use the COC language was that PLHIC was

 6 trying to avoid an additional page in the IMR -- excuse

 7 me, the EOB envelope?

 8      A.  No, that's not true.

 9      Q.  So far as you know, nobody ever said that to

10 the CDI?

11      A.  As far as I'm aware of myself, no.

12      Q.  It is the case, is it not, that had PLHIC

13 simply taken the language out of the COC and put it in

14 the EOB, it would have caused another page, right?

15      A.  There's several pages in the COC related --

16      THE COURT:  Just listen to the question.

17      THE WITNESS:  Okay.

18      MR. STRUMWASSER:  Q.  It is the case that, if

19 PLHIC had simply taken the IMR language out of the COC

20 and put it in the EOB, the EOB would have run onto an

21 additional page?

22      A.  Several pages, yes.

23      Q.  In March of '07, when CDI told PLHIC that its

24 EOBs were missing the required IMR language, to the

25 best of your knowledge, did anyone at PLHIC express the
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 1 belief that 10169(i) didn't require that language on

 2 EOBs?

 3      A.  I'm not aware of that.

 4      Q.  Do you ever recall acknowledging in a

 5 March '07 either meeting or teleconference with CDI

 6 that PLHIC's EOBs were noncompliant because they failed

 7 to include IMR language required by 10169(i)?

 8      A.  No.

 9      Q.  Let me read to you testimony from Mr. Masters,

10 1957, starting on Line 19.

11               "Mr. McDonald also asked you

12          about 10169(i).  Do you remember

13          that?"

14               Answer:  "Yes."

15               Question:  "You've testified

16          that you've cited PLHIC for

17          violations of that section because

18          the EOBs didn't contain IMR

19          language?"

20               Answer:  "Yes."

21               Question:  "Did PLHIC ever

22          acknowledge that the omission

23          was an error?"

24               Answer:  "Yes, they did."

25               Question:  "Do you remember
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 1          when they did?"

 2               Answer:  "In March of '07."

 3               Question:  "At the same meeting?"

 4               Answer:  "I'm not sure if it

 5          was at the same meeting or at one of

 6          our weekly teleconference meetings

 7          shortly thereafter.  It may have

 8          been Laura Henggeler or Jean Diaz,

 9          who was their contact person, who

10          were trying to work with us

11          on this corrective action plan."

12          Does that refresh your recollection as to

13 possible statements that were made acknowledging that

14 the omission was an error?

15      A.  As far as statements I made, I did not make

16 that statement.

17      Q.  And Ms. Smith testified on page -- starting on

18 Page 169, Line 18.

19               "Did Ms. Diaz acknowledge or

20          dispute that the language was

21          misleading for EOBs?"

22               Answer:  "Yes."

23               Question:  "Did she

24          acknowledge or dispute?"

25               Answer:  "She acknowledged
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 1          the language was missing."

 2          Do you recall -- does that refresh your

 3 recollection as to whether or not you acknowledged that

 4 the EOB language was missing?

 5      A.  No.

 6      Q.  So it's your testimony that, right up to

 7 the -- that the right of IMR review language was added

 8 to the PLHIC EOBs in June of '07, correct?

 9      A.  Yes, the IMR language was added to the EOBs

10 for the group commercial business in June '07.

11      Q.  That's right.  When was it added to the EOBs

12 for individual business?

13      A.  For PLHIC?

14      Q.  Yes.

15      A.  I'm not sure of the exact date, but I believe

16 it was in November.

17      Q.  When did you tell CDI that the IMR omission

18 had only been omitted from the group EOBs?

19      A.  I'm sorry.  What was the question?

20      Q.  When did you tell CDI that the IMR language

21 had been inserted in the EOBs only for the group and

22 not for the individual policies?

23      A.  That would have been in June 6th, we indicated

24 that they were going to be implemented on June 8th.

25      Q.  Let's take a look at 5438, your implementation
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 1 log and the cover e-mail.  Excuse me, that's not the

 2 implementation log.  It's the issues list.

 3      A.  Yes.

 4      Q.  So just to orient ourselves here, if we look

 5 at the second page, 4440, we see the headings in the

 6 second -- heading for the second to the right column is

 7 "Due Date," right?

 8      A.  Yes.

 9      Q.  And then if we go down -- by the way, this

10 document was provided to CDI, right?

11      A.  On a couple of occasions, yes.

12      Q.  So now let's look at the third page of the

13 attachment, 4442.  The last entry is the "EOB Language

14 related to IMR."  Do you see that?

15      A.  Yes.

16      Q.  And the to-do as of this date in June of '07

17 is "Complete," isn't it?

18      A.  That's correct.

19      Q.  And the text to the right says that, "CDI

20 approved changes on 6/4/07 and revisions were in

21 production effective 6/8/07," right?

22      A.  That's correct.

23      Q.  Nothing in this document tells CDI that they

24 are in production only for the group business, does it?

25      A.  This only speaks to -- it just says EOBs --



13538

 1 you're correct.  It only says EOP -- I mean, EOBs.

 2      Q.  Your view is that that is not misleading?

 3      A.  Our discussions that we had with the CDI were

 4 only on the group commercial business.  We when

 5 provided copies of EOBs, it was only PLHIC's commercial

 6 RIMS copies.  We never discussed AMS or the individual

 7 business.  We never discussed AMS EOBs.  It was never

 8 requested, and we never brought it -- we never

 9 discussed it.  It never came up.

10      Q.  So in June of 2007, you were aware that you

11 had EOBs going out to individual policyholders that

12 lacked IMR language, right?

13      A.  I did not -- I did not have that knowledge in

14 2000 -- in June 2007.

15      Q.  Did anybody at PLHIC say, "Wait a second.

16 We've got this problem with our group EOBs.  Let's

17 check the individual EOBs"?

18      A.  I do not know that.

19      Q.  Do you know how CDI learned that the

20 individual EOBs were also deficient?

21      A.  I don't -- I did not know that.

22      Q.  You don't recall?

23      A.  I do not know that.

24      Q.  You don't recall it having been detected in

25 the market conduct exam?
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 1      A.  No.

 2      Q.  There's no question in your mind that 10169(i)

 3 applies to both group and individual policies?

 4      A.  No.  It applies to both.

 5      Q.  Are you aware of a problem in November and

 6 December of 2007 in which PacifiCare EOBs were again

 7 failing to include the IMR notification?

 8      A.  So the question was, was I aware in 2000 --

 9      Q.  Are you aware that, in November and December

10 of 2007, PacifiCare EOBs were again failing to include

11 IMR language?

12      THE COURT:  I guess she's asking, are you asking

13 is she aware now that that happened?

14      MR. STRUMWASSER:  Yes.

15      THE WITNESS:  Oh, yes.  I'm aware now that that

16 was an issue.

17      MR. STRUMWASSER:  Q.  Do you recall hearing about

18 a project in November or December of '07 to correct IMR

19 language on the Know Your Rights letter that

20 accompanies RIMS EOBs?

21      MR. KENT:  No foundation.  Vague.

22      THE COURT:  If you know.

23          But you're asking her if she heard it then?

24      MR. STRUMWASSER:  No, I'm asking her if she's

25 aware now that there was a project in November or
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 1 December of '07 to correct California EOBs from RIMS to

 2 insert the missing IMR language.

 3      MR. KENT:  There's no foundation.

 4      THE COURT:  If you know.

 5      THE WITNESS:  I don't know.

 6      MR. STRUMWASSER:  Exhibit 824, your Honor.

 7      Q.  Do you recall seeing this e-mail chain?

 8      A.  No, I do not.

 9      Q.  Turn if you would, please, to the page with

10 Bates numbers ending 3157.

11          We start here with an e-mail from Ms. Lookman

12 who writes at the bottom, on November 28th, '07, "This

13 prompt has been in funding since 11/12/07.  Is there

14 anything I can do to move it forward?  This is a

15 critical change for CA DOI."

16          What is a prompt?

17      A.  I don't know.

18      Q.  On the previous page, 3156, at the bottom, we

19 have an e-mail from Ms. Linton discussing the prompt.

20 And continuing on to 3157, Ms. Linton provides some

21 information about the project.  Do you see that?

22      A.  I'm not sure what e-mail you're speaking

23 about.

24      Q.  The bottom of 3156, we have an e-mail from

25 Ms. Linton, right?
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 1      A.  Yes.

 2      Q.  And then it appears to continue onto the top

 3 of the next page, right?

 4      A.  Yes.

 5      Q.  And the project is characterized as "Modify

 6 Know Your Rights letter for CA IMR."  Do you see that

 7 up toward the top of 3157?

 8      A.  Okay.

 9      Q.  Does that refresh your recollection as to what

10 this project is?

11      A.  No.

12      Q.  Above that block where we see the, "Modify

13 Know Your Rights letter," there is a parenthetical that

14 says "MAC," which I take it is Mary Ann Clacko?

15      A.  I don't know.

16      Q.  Do you know any MACs other than Mary Ann

17 Clacko?

18      A.  I don't know.

19      Q.  Says, "The CA EOB request was one of the

20 projects for which 2008 regulatory funding was

21 requested."  Do you see that?

22      A.  Yes.

23      Q.  In general at PacifiCare, does the phrase

24 "regulatory funding" refer to funding of projects

25 having regulatory significance?
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 1      A.  I don't know.

 2      Q.  Is the term used to refer to projects that are

 3 done for the regulatory affairs people?

 4      A.  I don't know.

 5      Q.  Do you guys have a budget?

 6      A.  I -- I don't know.

 7      Q.  On the first page, near the middle of the

 8 page, Ms. Linde's e-mail to Ms. Berkel and others, do

 9 you see that?

10      MR. KENT:  Which page?

11      MR. STRUMWASSER:  First page, 3155, right in the

12 middle of the December 10 e-mail.

13      THE WITNESS:  Yes.

14      MR. STRUMWASSER:  Q.  Ms. Linde is asking for

15 Ms. Berkel's help to get the CA EOBs funded and fixed

16 again.

17          And she explains, "Wrong language is printing

18 on the CA EOBs again and this project has been pending

19 since 11/12."  Do you see that?

20      A.  Yes.

21      Q.  Are you today aware that, in the second half

22 of November and the beginning of December, at a

23 minimum, wrong language was printing on CA EOBs again?

24      MR. KENT:  No foundation.

25      THE COURT:  If you know.
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 1      THE WITNESS:  No, I do not know.

 2      MR. STRUMWASSER:  Q.  To the best of your

 3 knowledge, was a root cause ever identified by

 4 PacifiCare for the absence of IMR language in EOBs?

 5      MR. KENT:  Objection, vague.

 6      THE COURT:  When?

 7      MR. STRUMWASSER:  Ever.

 8      Q.  Was a root cause ever identified for any of

 9 the missing IMR language in California EOBs?

10      MR. KENT:  It's vague.  Other than the fact that

11 it's not required by the statute?

12      MR. STRUMWASSER:  I think the question stands.

13      THE COURT:  Do you know?

14      THE WITNESS:  No, I don't know.

15      MR. STRUMWASSER:  Q.  I have about five or ten.

16 We can power through if everybody's okay.

17      THE COURT:  Okay.

18      MR. STRUMWASSER:  Q.  Now, you also testified

19 about an EOP project, right?

20      A.  Yes.

21      Q.  And the problem with PLHIC's EOPs was that

22 they failed to inform providers of their right to seek

23 CDI review, correct?

24      A.  Yes.

25      Q.  And failed to provide CDI contact information,
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 1 right?

 2      A.  Yes.

 3      Q.  And that made PLHIC's EOPs noncompliant with

 4 Insurance Code Section 10123.13, correct?

 5      A.  I don't know the exact Insurance Code.

 6      Q.  But you recall that it was noncompliant with

 7 the provider legislation that was passed in 2005?

 8      A.  Yes.

 9      Q.  Do you have 5316 up there?  No.  I have it

10 here.  I'm sorry.

11          This is the implementation log for SB 376 and

12 634, right?

13      A.  Yes, it is.

14      Q.  And at this time in June of '06, you had

15 responsibility for implementation of legislation in

16 California, right?

17      A.  I had responsibility for the overall

18 implementation of the newly enacted laws in the western

19 region states.

20      Q.  Including California, right?

21      A.  Including California.

22      Q.  So would you in the ordinary course have seen

23 this document before?

24      A.  I may have seen it, yes.

25      Q.  I take it you don't recall it right now?
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 1      A.  I don't recall it right now.

 2      Q.  Do you know who was responsible for drafting

 3 this implementation log?

 4      A.  Yes.  Dani Collier was responsible for this --

 5 these two specific laws.

 6      Q.  Did you have -- would you in the ordinary

 7 course be called upon to approve this implementation

 8 log?

 9      A.  No.

10      Q.  When did you first become aware that the PLHIC

11 EOPs failed to provide the CDI right of review

12 information?

13      A.  It would be when I took over the project for

14 Laura, Ms. Henggeler.

15      Q.  So again, in roughly the spring of '07?

16      A.  Yes.

17      Q.  And this deficiency in the EOPs was not

18 corrected until June of '07, right?

19      A.  Yes.

20      Q.  You don't contend that this delay was caused

21 by CDI making suggestions as to the language for the

22 right of review notice, do you?

23      A.  Yes.

24      Q.  You claim it was?

25      A.  Yes.
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 1      Q.  Did CDI review your right to CDI review

 2 language?

 3      A.  I'm sorry.  Say that again.

 4      Q.  Was CDI asked to review the language for the

 5 EOPs?

 6      A.  No.

 7      Q.  CDI never dragged its feet or was slow in any

 8 way in anything having to do with the contents of the

 9 EOPs, right?

10      A.  I don't know.  I didn't handle that part of

11 the project.  Laura did.  Ms. Henggeler did.

12      Q.  Laura was gone by the spring of '07, right?

13      A.  That's correct.

14      Q.  So what do you know about the reasons why it

15 was held up until June of '07, the fix on the EOPs?

16      A.  My understanding is that the EOB and EOP was

17 one project.  And so we believed that the EOBs, the

18 issue with the EOB was going to resolve quickly.

19      Q.  CDI didn't ask you to treat the two together,

20 right?

21      A.  I don't know that for a fact.  I don't know

22 the communications CDI had previously with

23 Ms. Henggeler.

24      Q.  At any time, did anybody say, prior to June of

25 '07, "You know, we're having this problem with the IMR
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 1 language, but the CDI review language in the EOPs is

 2 ready to go.  Why don't we just do it"?

 3      A.  I don't recall, again, in my conversations

 4 with the CDI those specific words.

 5      Q.  How about just the substance?  Do you recall

 6 any time when somebody said, "Let's just get this thing

 7 going," or words to that effect, that, "We should just

 8 put out the EOP language"?

 9      A.  No, I don't recall that at all.

10      Q.  Are you aware of any reason why, let's say, in

11 May of 2007, PacifiCare could have -- do you know any

12 reason why in May of 2007 PacifiCare couldn't have

13 corrected the language in the EOPs while still working

14 with the Department on the EOB language?

15      A.  No, I don't.  And again, as I stated, we

16 thought the issue was going to be resolved quickly.

17      MR. STRUMWASSER:  No further questions.

18      THE COURT:  Anything further?

19      MR. KENT:  (Shakes head negatively)

20      THE COURT:  So I'm not releasing this witness, but

21 hopefully she won't have to come back.

22      MR. STRUMWASSER:  Right.

23      THE COURT:  Are we returning on Monday?

24      MR. KENT:  Well, if the witness needs to come

25 back --
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 1      MR. GEE:  I think the default should be that we

 2 aren't going.

 3      THE COURT:  9:00 o'clock Tuesday then otherwise.

 4          Thank you.

 5          (Whereupon, the proceedings concluded

 6           at 2:34 o'clock p.m.)
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 1 Tuesday, November 16, 2010           9:18 o'clock a.m.

 2                         ---o0o---

 3                   P R O C E E D I N G S

 4      THE COURT:  This is on the record.  This is before

 5 the Insurance Commissioner of the State of California

 6 in the matter of PacifiCare Life and Health Insurance

 7 Company.  This is OAH Case No. 2009061395, Agency

 8 No. UPA 2007-00004.

 9          Today's date is November 16th, 2010.  Counsel

10 are present.  Respondent is present in the person of

11 Ms. Drysch.

12          And my understanding is you're going to call a

13 new witness that has not testified before, correct?

14      MR. KENT:  Yes, your Honor.  We'd like to call

15 Matthew Murphy.

16      THE COURT:  Mr. Murphy, if you would come forward

17 please.

18          (Witness sworn)

19                      MATTHEW MURPHY,

20          called as a witness by the Respondent,

21          having been first duly sworn, was

22          examined and testified as hereinafter

23          set forth:

24      THE COURT:  Please state your first and last name

25 and spell them both for the record.
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 1      THE WITNESS:  First name, Matthew; last name,

 2 Murphy.  M-A-T-T-H-E-W, M-U-R-P-H-Y.

 3      THE COURT:  Thank you.

 4          Go ahead.

 5              DIRECT EXAMINATION BY MR. KENT

 6      MR. KENT:  Q.  Good morning, Mr. Murphy.

 7      A.  Good morning.

 8      MR. KENT:  Let me give you a copy of -- I believe

 9 it's your CV.  I think this will be Exhibit 5439.

10      THE COURT:  Just a moment.  Let me find that.

11 5439.

12          5439 is Matthew Murphy's work experience.

13          (Respondent's Exhibit 5439 PAC0872589 marked

14           for identification)

15      MR. KENT:  Q.  Mr. Murphy, is this a copy of your

16 CV?

17      A.  Yes, sir.

18      Q.  When did you first join PacifiCare?

19      A.  In 2005.

20      Q.  When you started with the company, were you a

21 full-time employee, or did you have some different type

22 of status?

23      A.  I started as a temp agent.

24      Q.  So you were a temporary employee?

25      A.  Yes, sir.
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 1      Q.  And in what part of the company did you start?

 2      A.  PacifiCare Western Region PPO.

 3      Q.  And doing, generally speaking, what kind of

 4 work?

 5      A.  Customer service.

 6      Q.  And the western region, did that include

 7 California?

 8      A.  Yes, sir.

 9      Q.  When did you become a full-time employee?

10      A.  In September of 2005.

11      Q.  And I see from your CV, you're currently a

12 customer service supervisor in San Antonio.  Could you

13 just tell us generally what you do in that position?

14      A.  I manage 16 associates.  I manage their

15 metrics.  I review their quality audits.  I listen to

16 surveys, manage their daily performance, monthly,

17 yearly, quarterly.

18      Q.  To whom to you report?

19      A.  Stacy Bullington.

20      Q.  Who does Ms. Bullington report to?

21      A.  To Marty Sing.

22      Q.  Is your team, the one that you currently

23 manage, assigned to certain types of claims or certain

24 type of insurance products?

25      A.  We handle the public sector products.
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 1      Q.  What are public sector products?

 2      A.  Public sector is like fire departments,

 3 states, cities, police -- anybody in the public sector

 4 generally.

 5      Q.  And I see that, prior to becoming a

 6 supervisor, you were something called a subject matter

 7 expert.  Tell us generally what that entailed.

 8      A.  The subject matter expert position was a help

 9 line for internal customer service representatives to

10 call if they need help with a claim or interpretation

11 with a benefit.  We helped them out if they got stuck

12 in a tough situation or didn't know the answer to a

13 question.  We were there to help them.

14      Q.  Then prior to that, you were a customer

15 service lead.  Tell us a little bit about that job.

16      A.  The customer service lead position was kind of

17 like an assistant supervisor.  My immediate supervisor

18 delegated me work.  He -- you know, we listened to

19 quality audits, again, reviewed metrics.  If the calls

20 were on hold for a certain amount of time, we'd have to

21 get back on the phone to assist the queue and handle

22 member and provider calls.

23      Q.  So you would actually answer calls in that

24 position?

25      A.  Yes, sir.
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 1      Q.  And kind of generally speaking, what was the

 2 criteria which would result in you and the other leads

 3 being asked to start manning or handling actual phone

 4 calls?

 5      A.  If, you know, the call volume was high, my

 6 supervisor would have advised me it's time to come back

 7 on the phone to help out with the queue.

 8      Q.  Generally speaking, what would constitute high

 9 call volume in that context?

10      A.  Somewhere around 30 to 40 seconds, if their

11 calls are on hold or the average speed of answer gets

12 to that degree.

13      Q.  I see at -- back in 2005-2006, you were a

14 customer service agent; is that right?

15      A.  Yes, sir.

16      Q.  What platform or what computer platforms did

17 you work with in that position?

18      A.  For PacifiCare, we used RIMS, Claims Exchange,

19 some other databases to find information.

20      Q.  And I should have asked you a moment ago,

21 before we got into this, when you were a customer

22 service agent, but as a supervisor, you said that you

23 monitor performance and metrics.  Did I hear you

24 correctly?

25      A.  Yes, sir.
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 1      Q.  Tell us a little bit about how you go about

 2 doing that.

 3      A.  We have daily metrics that we can view.  We

 4 get copies of quality audits.  I manage their AHT,

 5 which is average handle time, you know, adherence,

 6 coach, mentor.  You know, if I see a trending that's

 7 negative, then obviously I'll coach.

 8      Q.  You referred to something as AHT or average

 9 handle time.  What exactly is that?

10      A.  Average handle time is how long one of my

11 agents is on a call with a member or provider.

12      Q.  Is that an important metric?

13      A.  Definitely.

14      Q.  Why?

15      A.  It allows me to see whether they're taking too

16 fast on a call and possibly not servicing the member

17 fully or taking too long on a call, to whether or not

18 we meet a root cause of whatever the member or provider

19 has.

20      Q.  Then you also said something about that you

21 track or you reviewed audits.  Tell us about that.

22      A.  I get a report, normally daily, depending if

23 the quality auditors audit the person on my team.  They

24 do about five a month.  And what I do is I audit the

25 auditor's work to ensure that points are, you know,
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 1 correct, they're taking off points correctly so I can

 2 try to get any points back for any of my associates.

 3      Q.  Let me ask you a few questions about your time

 4 in 2005-2006 as a customer service agent.  Did you

 5 receive any sort of training before you started taking

 6 calls?

 7      A.  Yes, sir.

 8      Q.  Tell us about that.

 9      A.  We had classroom training where we'd be

10 presented with modules.  They'd also have a trainer

11 with a PowerPoint presentation like this one, where

12 we'd go through the modules; we'd review different

13 criterias of different programs that we would be using.

14          After we reviewed the different programs, we

15 would be sent on the floor to Y-jack.  It's kind of

16 sitting with one of the tenured agents to actually see

17 some of the training material that we've already went

18 over.  So once we learned it in the classroom, we

19 actually get to see it in action out on the floor by a

20 tenured agent.

21      Q.  Can you explain a little more about what a

22 Y-jack is?

23      A.  Y-jack is a connector that gives the ability

24 to listen, two headsets into one connection.  So I'd be

25 able to hear the member, what the member's saying; I'd
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 1 be able to hear what the agent or the tenured agent is

 2 saying, plus give me the ability to see how they

 3 navigate through the screens on what we would

 4 essentially be doing at our job.

 5      Q.  Now, back when you were -- let me ask you a

 6 question I should have asked you before.  Why did you

 7 ever get started with customer service?

 8      A.  It was a way for me to go to school and still

 9 have, you know, money on the side.  It worked well with

10 my schedule, gave me the flexibility to go to school in

11 the morning or school in the evening, depending on what

12 schedule they'd given me.

13      Q.  When you were a customer service agent for

14 PacifiCare back in 2005-2006, did you field calls from

15 both members and providers?

16      A.  Yes, sir.

17      Q.  And again, what claims systems did you use?

18      A.  We used RIMS and Claims Exchange.

19      Q.  Were you trained on those systems as part of

20 the training you received before you started taking

21 calls?

22      A.  Yes, sir.

23      MR. KENT:  Let me show you a document that was

24 previously marked as Exhibit 5136.

25      THE COURT:  It's a good idea to write down the
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 1 number when they give it to you in case they want you

 2 to refer back to it again.

 3      THE WITNESS:  Okay.

 4      THE COURT:  So this one is 5136.

 5      THE WITNESS:  Thank you.

 6      MR. KENT:  Q.  Mr. Murphy, when you received the

 7 training you told us about a few moments ago back in

 8 2005 from PacifiCare, did the training include some

 9 training materials?

10      A.  Yes, sir, it did.

11      Q.  Can you tell us again what those training

12 materials -- generally what those training materials

13 included?

14      A.  They included modules, you know, similar to

15 this one (indicating).  And they reviewed the systems

16 that we're going to learn and use in, you know, our

17 daily job.

18      Q.  Now, this version of Claims Exchange, Module

19 19 training material has a revision date on the first

20 page of August 25, 2007.  How does this version or this

21 manual, this exhibit, compare with the materials that

22 you received back during your actual training?

23      A.  The format looks almost identical to the

24 training modules we had when I went through training.

25      Q.  If you could look over at Pages 3, 4 and 5 of
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 1 the document -- that would be Bates Pages 9899 through

 2 9900.

 3          How does the information on these pages

 4 compare with the training you received?

 5      A.  It looks identical.

 6      Q.  If you look over at Page 5, which is Bates

 7 Page 9900, you see there's a reference to locating the

 8 received date for PacifiCare claims.  Did you receive

 9 some training on that particular issue?

10      A.  Yes, sir.

11      Q.  Now, when you were actually on the floor,

12 fielding calls from providers on behalf of PacifiCare,

13 did you have occasion to look up and -- look up the

14 date a particular claim was received and provide that

15 information to providers?

16      A.  Yes, sir.

17      Q.  Let me show you another exhibit which was

18 previously marked.  This one is 5244.

19          Mr. Murphy, what are we looking at here on

20 this page?

21      A.  We're looking at the Claim header inquiry

22 screen.

23      Q.  From what computer system?

24      A.  From the RIMS computer system.

25      Q.  Is this one of the screens that you and other
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 1 claim -- customer care representatives would use back

 2 when you were working with the RIMS system?

 3      A.  Yes, sir.

 4      Q.  Does this screen reflect when a particular

 5 claim was received?

 6      A.  Yes, sir, it does.

 7      Q.  Could you point out where that information is

 8 located?

 9      A.  It's in the top right-hand corner under

10 "Received."

11      Q.  For purposes of this claim that's captured on

12 this particular screen, what was the received date?

13      A.  4/8 of 2010.

14      Q.  Can you tell us, kind of describe in a very

15 general sense how a customer care representative such

16 as yourself would go about finding this particular

17 information, the received date of a claim?

18      A.  We would -- we'd first look in RIMS to view if

19 the claim's actually there.  And we'd probe questions

20 from the member or the provider, "What's the date of

21 service?" you know, "What's the amount billed?  What

22 are you calling about?"  We would locate the claim, if

23 it was in RIMS; we would provide the information, you

24 know, that they're asking.

25          If it wasn't in RIMS, then we would go to
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 1 Claims Exchange to find claim.

 2      Q.  Why would you go about it in that order, first

 3 RIMS and then Claims Exchange?

 4      A.  RIMS would have claims that were already

 5 processed.  So we'd be able to give complete

 6 information to the member on received date, process

 7 date, when it was paid out, what the member's

 8 responsibility would be.  Normally it had all the

 9 information loaded in there, where that would be the

10 end of the call.  It would have all the information we

11 needed.

12      Q.  Looking back when you were working on the

13 PacifiCare side of the house, about how long would it

14 typically take for a claim to show up in the PacifiCare

15 computer systems relative to when that claim was first

16 received by the company?

17      A.  Normally 24 to 48 hours.

18      Q.  Now, let me ask you, looking back to the time

19 you were a customer service representative working with

20 the RIMS and the Claims Exchange systems, do you recall

21 ever having difficulty finding the received date of a

22 claim?

23      A.  No, sir.

24      Q.  Looking back in that same time period,

25 2005-2006, when you were working with RIMS and Claims
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 1 Exchange, about how many provider and member calls

 2 would you field on a typical day?

 3      A.  On a typical day, between 40 and 70, depending

 4 on volume.

 5      Q.  And I know I'm asking you for kind of rough

 6 justice, but how would that 40 to 70 split, typically,

 7 between providers and members?

 8      A.  Normally, half and half -- half member, half

 9 provider calls.

10      Q.  Focusing in on the provider phone calls that

11 you answered, again, rough justice, but how would that

12 split between calls that were about claims status

13 versus claims where the inquiry was something other

14 than claims status?

15      A.  Normally half of the provider calls we did

16 take, they'd ask about claims or they'd ask about

17 benefit inquiries.

18      Q.  Now, in terms of the -- of those calls where

19 the provider is asking about claims status or benefit

20 information, can you tell us kind of a little more

21 specifically what type of questions you'd get?

22      A.  We'd get questions on what was the status of

23 the claim, has the claim been received, you know, "How

24 much am I getting paid?"  "When was the check sent

25 out?"  Typical inquiry questions of a provider, knowing
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 1 the status of their claim.

 2      MR. KENT:  Let me show you a new document.  I

 3 think that would be 5440.

 4      THE COURT:  Correct.

 5          (Respondent's Exhibit 5440, CDI00048539 marked

 6           for identification)

 7      THE COURT:  5440 is a client information phone log

 8 with a date of 10/27/05.

 9      MR. GEE:  It appears to be redacted.  Are those

10 your redactions, Mr. Kent?

11      MR. KENT:  Yes.  I think it was the member name or

12 the member number.

13      MR. GEE:  I believe, with those redactions, the

14 confidentiality can come off.  It was our confidential

15 designation.  Appears to be a Social Security number

16 and --

17      THE COURT:  Okay.  Thank you.

18      MR. KENT:  For the record, this Exhibit 5440 has

19 the Bates number of CDI00048539.

20      THE COURT:  Okay.

21      MR. KENT:  Q.  Mr. Murphy, what are we looking at

22 on this page?

23      A.  This is the RIMS system, where we would

24 document what the call would be about.

25      Q.  When you say "the call," this would be a call
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 1 from a -- from whom?

 2      A.  This is from a provider.

 3      Q.  Okay.  Would member calls also be documented

 4 in this manner?

 5      A.  Yes, sir.

 6      Q.  Who prepared -- can you tell who is the

 7 customer claim representative who prepared this

 8 particular note?

 9      A.  Myself.

10      Q.  When did you prepare it?

11      A.  10/27/2005 at 10:50.

12      Q.  Can you tell us a little bit about the

13 process?  And what I wanted to ask you in particular,

14 when are notes such as this prepared versus when the

15 phone call occurs that's being documented?

16      A.  They're prepared at the same time.  So I would

17 be talking to this provider and taking notes while I'm

18 on that call.

19      Q.  And is there a computer screen that you're

20 taking these notes on, or is it longhand?  How does

21 that work?

22      A.  It's on a computer screen.

23      Q.  Okay.  And can you tell us what this

24 particular provider was calling about?

25      A.  The caller was Jessie from Tustin Hospital and
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 1 Medical Center.  I wrote notes that I verified all

 2 information.  Again, it was a provider calling.  He was

 3 calling for date of service 8/12 of 2005 and the amount

 4 billed that he advised me of, $31,442.16.

 5          And I advised Jessie that the claim had been

 6 received on October 24.

 7      Q.  Thank you.

 8      A.  You're welcome.

 9      Q.  So with respect to this particular call that

10 is memorialized on Exhibit 5440, about how many days

11 passed between the time the claim was received by

12 PacifiCare and this telephone conversation took place?

13      A.  It was received on October 24th.  The call

14 took place on October 27th.  That would be three days.

15      Q.  Let me ask you a little different question.

16 Looking back to that 2005-2006 period when you were

17 working with RIMS, Claims Exchange, do you recall any

18 service interruptions with the customer care system,

19 the call system?

20      A.  No, sir.

21      Q.  Looking back to that time period, if there was

22 some kind of computer problem or some problem with the

23 customer call system, were there any type of

24 contingency plans or back-up plans?

25      A.  If, for some reason, something did go wrong, I
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 1 know calls were able to be routed to another center.

 2      Q.  Are you familiar with something called

 3 "Work Force"?

 4      A.  Yes, sir.

 5      Q.  Tell us what that is.

 6      A.  Work Force is a department that handles

 7 staffing.  They do forecasting.  They handle the

 8 agents' schedules.  They handle vacation.  They make

 9 schedules and do schedule bids.  They also handle,

10 like, the call volume, average speed of answer, service

11 levels.

12      Q.  And why do -- why is the Work Force involved

13 in looking at call volumes and matters like that?

14      A.  They make sure that people are staffed on

15 phones when they should be.  They make sure the average

16 speed of answering service level is within specs.

17      Q.  And looking back to 2005-2006, did PacifiCare

18 have some type of Work Force organization?

19      A.  Yes, sir.

20      MR. KENT:  That's all I have right now.

21      THE COURT:  All right.  Cross-examination?  Do you

22 want to --

23      MR. GEE:  Just five minutes?

24      THE COURT:  Yes, sure.

25      MR. GEE:  We'll be ready --
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 1      MR. STRUMWASSER:  You know what, your Honor?

 2      THE COURT:  Yes?

 3      MR. STRUMWASSER:  We might be able to finish this

 4 witness in the next 30 seconds.

 5      MR. KENT:  Why don't we take a --

 6      THE COURT:  You want to take a quick break.

 7          (Recess taken)

 8      THE COURT:  Okay.  Back on the record.

 9          Mr. Gee?

10               CROSS-EXAMINATION BY MR. GEE

11      MR. GEE:  Q.  Good morning, Mr. Murphy.  My name

12 is Bryce Gee.  I'm one of the Department's attorneys.

13          You said you were working on the RIMS and

14 Claims Exchange systems in 2005 and 2006; is that

15 right?

16      A.  Yes, sir.

17      Q.  When you said "2006," you meant up until March

18 of 2006, right?

19      A.  Yes, sir.

20      Q.  And after March of 2006, you weren't working

21 on RIMS or Claims Exchange; is that right?

22      A.  Yes, sir.

23      MR. GEE:  No further questions.

24      THE COURT:  Anything else?

25      MR. KENT:  No, your Honor.
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 1      THE COURT:  May this witness be released?

 2      MR. KENT:  Yes.

 3      MR. GEE:  Yes.

 4      THE COURT:  All right.  Shortest witness we ever

 5 had.

 6      MR. KENT:  While we're all here --

 7      THE COURT:  You don't have the sit there anymore.

 8          Go ahead.

 9      MR. KENT:  We will take CDI up on the offer to

10 give us an offer of proof on Mr. Wichman and

11 Mr. McMahon.

12      THE COURT:  Okay.  Do you want to do it orally or

13 in writing?

14      MR. KENT:  I think it's easier if it's -- we can

15 do it -- they can do it on the record so we have a

16 transcript, or they can do it in writing.

17      THE COURT:  Which do you prefer?

18      MR. STRUMWASSER:  I'd like to compromise.  I'd

19 like to do it orally after -- we'll put together some

20 notes and do it orally.

21      THE COURT:  How long do you need?

22      MR. STRUMWASSER:  If we're going to be back here

23 tomorrow, we can do it tomorrow.

24      THE COURT:  Is that all right?

25      MR. KENT:  That's fine.
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 1      MR. STRUMWASSER:  Here's the trick about this.

 2      THE COURT:  All right.  The trick?

 3      MR. STRUMWASSER:  The trick in an offer of proof

 4 in a negative circumstance like this is to establish

 5 the relevance of the witness's testimony without

 6 revealing, you know, the substance of cross-examination

 7 such that the testimony will not be candid.  So I will

 8 be, you know, categorical.  But let's just talk about

 9 it tomorrow.

10      THE COURT:  All right.  Sounds good to me.

11      MR. KENT:  Then we'll -- if there's an issue, we

12 can talk with you further.

13      THE COURT:  All right.  Anything else?

14      MR. STRUMWASSER:  Do you want to do the exhibits

15 this afternoon or this morning?

16      THE COURT:  We certainly could do these two.

17          Any objection to Exhibit 5439 and 5440 going

18 into evidence?

19      MR. GEE:  No objection.

20      THE COURT:  All right.  They'll be entered.

21          (Respondent's Exhibits 5439 and 5440 admitted

22           into evidence)

23      THE COURT:  Well, it takes me a little while to

24 put this together.  Let's see what we've got here.

25      MR. STRUMWASSER:  Laucher are Monk are both
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 1 pending.  Did you want to go off the record?

 2      THE COURT:  Yes, we can go off the record.

 3          (Discussion off the record)

 4          (Whereupon, the proceedings concluded

 5           at 10:03 o'clock a.m.)

 6
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 1 STATE OF CALIFORNIA     )

                        )   ss.

 2 COUNTY OF MARIN         )

 3          I, DEBORAH FUQUA, a Certified Shorthand

 4 Reporter of the State of California, duly authorized to

 5 administer oaths pursuant to Section 8211 of the

 6 California Code of Civil Procedure, do hereby certify

 7 that the foregoing proceedings were reported by me, a

 8 disinterested person, and thereafter transcribed under

 9 my direction into typewriting and is a true and correct

10 transcription of said proceedings.

11          I further certify that I am not of counsel or

12 attorney for either or any of the parties in the

13 foregoing proceeding and caption named, nor in any way

14 interested in the outcome of the cause named in said

15 caption.

16          Dated the 17th day of November, 2010.

17

18

19                                 DEBORAH FUQUA

20                                 CSR NO. 12948
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 1                         I N D E X

 2

 3                         EXHIBITS

 4 CDI's                                   IDEN.  EVID.

 5 360  (Previously identified)              -    13592

 6 754  (Previously identified)              -    13594

 7 755  (Previously identified)              -    13595

 8 756  (Previously identified)              -    13595

 9 757  (Previously identified)              -    13595

10 758  (Previously identified)              -    13595

11 759  (Previously identified)              -    13595

12 761  (Previously identified)              -    13597

13 762  (Previously identified)              -    13598

14 763  (Previously identified)              -    13598

15 765  (Previously identified)              -    13600

16 766  (Previously identified)              -    13601

17 767  (Previously identified)              -    13601

18 768  (Previously identified)              -    13601

19 769  (Previously identified)              -    13602

20 770  (Previously identified)              -    13602

21 771  (Previously identified)              -    13603

22 773  (Previously identified)              -    13604

23 774  (Previously identified)              -    13604

24 775  (Previously identified)              -    13604

25 (Continued next page)
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 1                   EXHIBITS (continued)

 2 CDI's                                   IDEN.  EVID.

 3 787  (Previously identified)              -    13605

 4 788  (Previously identified)              -    13606

 5 789  (Previously identified)              -    13606

 6 790  (Previously identified)              -    13606

 7 791  (Previously identified)              -    13606

 8 792  (Previously identified)              -    13606

 9 793  (Previously identified)              -    13607

10 830  (Previously identified)              -    13608

11 831  (Previously identified)              -    13608

12 832  (Previously identified)              -    13608

13 834  (Previously identified)              -    13609

14 835  (Previously identified)              -    13609

15 838  (Previously identified)              -    13611

16 841  (Previously identified)              -    13611

17 844  (Previously identified)              -    13612

18 846  (Previously identified)              -    13612

19 848  (Previously identified)              -    13612

20 849  (Previously identified)              -    13613

21 850  (Previously identified)              -    13613

22 851  (Previously identified)              -    13630

23 852  (Previously identified)              -    13615

24 853  (Previously identified)              -    13615

25 (Continued next page)
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 1                   EXHIBITS (continued)

 2 CDI's                                   IDEN.  EVID.

 3 854  (Previously identified)              -    13616

 4 855  (Previously identified)              -    13616

 5 856  (Previously identified)              -    13616

 6 857  (Previously identified)              -    13617

 7 858  (Previously identified)              -    13618

 8 859  (Previously identified)              -    13618

 9 860  (Previously identified)              -    13619

10 861  (Previously identified)              -    13619

11 862  (Previously identified)              -    13619

12 863  (Previously identified)              -    13620

13 864  (Previously identified)              -    13620

14 865  (Previously identified)              -    13620

15 866  (Previously identified)              -    13621

16 867  (Previously identified)              -    13621

17 868  (Previously identified)              -    13621

18 869  (Previously identified)              -    13621

19 870  (Previously identified)              -    13621

20 871  (Previously identified)              -    13621

21

22 RESPONDENT'S                             IDEN.  EVID.

23 5340 (Previously identified)              -    13587

24 5341 (Previously identified)              -    13587

25 (Continued next page)
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 1                   EXHIBITS (continued)

 2 RESPONDENT'S                             IDEN.  EVID.

 3 5342 (Previously identified)              -    13587

 4 5343 (Previously identified)              -    13588

 5 5344 (Previously identified)              -    13588

 6 5345 (Previously identified)              -    13588

 7 5346 (Previously identified)              -    13588

 8 5347 (Previously identified)              -    13588

 9 5348 (Previously identified)              -    13589

10 5349 (Previously identified)              -    13589

11 5350 (Previously identified)              -    13589

12 5351 (Previously identified)              -    13589

13 5352 (Previously identified)              -    13589

14 5353 (Previously identified)              -    13590

15 5354 (Previously identified)              -    13590

16 5355 (Previously identified)              -    13590

17 5430 (Previously identified)              -    13582

18 5431 (Previously identified)              -    13582

19 5432 (Previously identified)              -    13583

20 5433 (Previously identified)              -    13583

21 5434 (Previously identified)              -    13584

22 5435 (Previously identified)              -    13584

23 5436 (Previously identified)              -    13584

24 5437 (Previously identified)              -    13584

25 (Continued next page)
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 1                   EXHIBITS (continued)

 2 RESPONDENT'S                             IDEN.  EVID.

 3 5438 (Previously identified)              -    13584

 4 5404 (Previously identified)              -    13586

 5

 6                         ---o0o---
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 1 Wednesday, November 17, 2010        10:36 o'clock a.m.

 2                         ---o0o---

 3                   P R O C E E D I N G S

 4      THE COURT:  This is on the record.  This is before

 5 the Insurance Commissioner of the State of California

 6 in the matter of PacifiCare Life and Health Insurance

 7 Company, OAH Case No. 2009061395, Agency No. UPA

 8 2007-00004.

 9          Counsel are present.  We don't need a

10 respondent today.  We're doing paperwork.

11          And we're going to start with the evidence

12 that came in through Ms. Diaz.  It starts with 5430,

13 which is her CV.

14          Any objection?

15      MR. STRUMWASSER:  No objection.

16      THE COURT:  That will be entered.

17          (Respondent's Exhibit 5430 admitted

18           into evidence)

19      THE COURT:  5431?

20      MR. STRUMWASSER:  No objection.

21      THE COURT:  That will be entered.

22          (Respondent's Exhibit 5431 admitted into

23           evidence)

24      THE COURT:  5432?

25      MR. STRUMWASSER:  No objection.
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 1      THE COURT:  That will be entered.

 2          (Respondent's Exhibit 5432 admitted into

 3           evidence)

 4      THE COURT:  5433?

 5      MR. STRUMWASSER:  No objection.  We're still

 6 waiting for documents like this, but --

 7      THE COURT:  Okay.

 8      MR. STRUMWASSER:  -- no objection to this exhibit

 9 coming in.

10      MR. KENT:  We produced all these notes on Friday.

11      THE COURT:  Okay.

12      MR. GEE:  We didn't receive it.  How were they

13 produced?

14      MR. KENT:  I assume they went to your vendor.

15      MR. GEE:  Oh, they just haven't -- I may have

16 gotten an e-mail that they've been uploaded, but we

17 just haven't had access to them yet.

18      THE COURT:  Okay.

19      MR. KENT:  As we represented, we produced

20 everything posthaste.

21      THE COURT:  Okay.  5433's been entered then.

22          (Respondent's Exhibit 5433 admitted into

23           evidence)

24      THE COURT:  5434?

25      MR. STRUMWASSER:  No objection.
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 1      THE COURT:  That will be entered.

 2          (Respondent's Exhibit 5434 admitted into

 3           evidence)

 4      THE COURT:  5435?

 5      MR. STRUMWASSER:  No objection.

 6      THE COURT:  That will be entered.

 7          (Respondent's Exhibit 5435 admitted into

 8           evidence)

 9      THE COURT:  5436?

10      MR. STRUMWASSER:  No objection.

11      THE COURT:  That will be entered.

12          (Respondent's Exhibit 5436 admitted into

13           evidence)

14      THE COURT:  5437?

15      MR. STRUMWASSER:  None.

16      THE COURT:  That will be entered.

17          (Respondent's Exhibit 5437 admitted into

18           evidence)

19      THE COURT:  5438?

20      MR. STRUMWASSER:  No objection.

21      THE COURT:  That will be entered.

22          (Respondent's Exhibit 5438 admitted into

23           evidence)

24      THE COURT:  And I have 5439 for you already in.

25 So....
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 1      MR. STRUMWASSER:  Pretty much done.

 2      THE COURT:  There you go.

 3          This is -- the material before that is

 4 Laucher, right?

 5          5421 is who?  Do we know?

 6      MR. GEE:  5421, your Honor?

 7      THE COURT:  Yes.

 8      MR. GEE:  That's Laucher.

 9      THE COURT:  Then --

10      MR. KENT:  Are we doing Mr. Laucher's documents at

11 the end of his testimony?

12      THE COURT:  Did you want to wait?

13      MR. STRUMWASSER:  That's the way we've been doing

14 it.  I don't know that it matters.

15      THE COURT:  I don't care.

16      MR. VELKEI:  Either way is fine with me.

17      MR. STRUMWASSER:  The only virtue of doing them

18 all together is that way we won't leave any out.  We

19 just know, when the witness is done, that's when we

20 moved the documents in.

21      MR. VELKEI:  That's fine.

22      THE COURT:  Did he start at 5404?

23      MR. GEE:  I have 5405.

24      THE COURT:  So 5404 --

25      MR. VELKEI:  Right.  5405 is his CV.
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 1      THE COURT:  And I have 5404, which is a

 2 post-merger --

 3      MR. GEE:  We believe that's McFann.

 4      THE COURT:  We're waiting with that too?

 5      MR. GEE:  We're done with McFann.  I think we can

 6 do McFann.

 7      THE COURT:  Okay.  Any objection to 5404?

 8      MR. STRUMWASSER:  No objection.

 9      THE COURT:  All right.  That will be entered.

10          (Respondent's Exhibit 5404 admitted into

11           evidence)

12      THE COURT:  Then 5405 starts with Mr. Laucher,

13 right?

14      MR. GEE:  Right.

15      THE COURT:  So, then, I believe that's all of your

16 evidence except for -- Laucher?  No?

17      MR. KENT:  Actually, on Ms. McFann, there were a

18 fair number of documents.

19      THE COURT:  Oh, okay.  I see that.

20      MR. KENT:  A lot of CDI-sponsored ones.

21      THE COURT:  I haven't got to theirs yet, but I'm

22 looking at yours.  So starting at 52- --

23      MR. KENT:  What I have is 5338.

24      THE COURT:  5338?

25      MR. GEE:  5340 is her CV.



13587

 1      MR. VELKEI:  Right.  5338 is a statement of

 2 position by respondents.

 3      MR. KENT:  That's absolutely right.  So counsel is

 4 right.  It's 5340 is where we're starting.

 5      THE COURT:  All right.  I see that.

 6          5340, any objection?

 7      MR. STRUMWASSER:  Searching.

 8      THE COURT:  You need to get there?

 9      MR. STRUMWASSER:  That's her CV, right?  No

10 objection.

11      THE COURT:  That will be entered.

12          (Respondent's Exhibit 5340 admitted into

13           evidence)

14      THE COURT:  5341?

15      MR. STRUMWASSER:  No objection.

16      THE COURT:  That will be entered.

17          (Respondent's Exhibit 5341 admitted into

18           evidence)

19      THE COURT:  5342?

20      MR. STRUMWASSER:  No objection.

21      THE COURT:  That will be entered.

22          (Respondent's Exhibit 5342 admitted into

23           evidence)

24      THE COURT:  5343?

25      MR. STRUMWASSER:  No objection.
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 1      THE COURT:  That will be entered.

 2          (Respondent's Exhibit 5343 admitted into

 3           evidence)

 4      THE COURT:  5344?

 5      MR. STRUMWASSER:  No objection.

 6      THE COURT:  That will be entered.

 7          (Respondent's Exhibit 5344 admitted into

 8           evidence)

 9      THE COURT:  5345?

10      MR. STRUMWASSER:  No objection.

11      THE COURT:  That will be entered.

12          (Respondent's Exhibit 5345 admitted into

13           evidence)

14      THE COURT:  5346?

15      MR. STRUMWASSER:  No objection.

16      THE COURT:  That will be entered.

17          (Respondent's Exhibit 5346 admitted into

18           evidence)

19      THE COURT:  5347?

20      MR. STRUMWASSER:  No objection.

21      THE COURT:  That will be entered.

22          (Respondent's Exhibit 5347 admitted into

23           evidence)

24      THE COURT:  5348?

25      MR. STRUMWASSER:  No objection.
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 1      THE COURT:  That will be entered.

 2          (Respondent's Exhibit 5348 admitted into

 3           evidence)

 4      THE COURT:  5349?

 5      MR. STRUMWASSER:  No objection.

 6      THE COURT:  That will be entered.

 7          (Respondent's Exhibit 5349 admitted into

 8           evidence)

 9      THE COURT:  5350?

10      MR. STRUMWASSER:  No objection.

11      THE COURT:  That will be entered.

12          (Respondent's Exhibit 5350 admitted into

13           evidence)

14      THE COURT:  5351?

15      MR. STRUMWASSER:  5351?

16      THE COURT:  5351.

17      MR. STRUMWASSER:  No objection.

18      THE COURT:  That will be entered.

19          (Respondent's Exhibit 5351 admitted into

20           evidence)

21      THE COURT:  5352?

22      MR. STRUMWASSER:  No objection.

23      THE COURT:  That will be entered.

24          (Respondent's Exhibit 5352 admitted into

25           evidence)



13590

 1      THE COURT:  5353?

 2      MR. STRUMWASSER:  No objection.

 3      THE COURT:  That will be entered.

 4          (Respondent's Exhibit 5353 admitted into

 5           evidence)

 6      THE COURT:  5354?

 7      MR. STRUMWASSER:  No objection.

 8          (Respondent's Exhibit 5354 admitted into

 9           evidence)

10      THE COURT:  5355?

11      MR. STRUMWASSER:  No objection.

12      THE COURT:  That will be entered.

13          (Respondent's Exhibit 5355 admitted into

14           evidence)

15      THE COURT:  So I already have -- all right.  I

16 have starting at -- is it 5277?  I don't know whose

17 that -- who that is.  Is that somebody we're waiting

18 on?

19      MR. VELKEI:  Checking, your Honor.

20      MR. GEE:  It's Ms. Monk.

21      THE COURT:  That's who we're waiting on those.

22 All right.

23      MR. GEE:  Yes.

24      THE COURT:  And she goes through --

25      MR. VELKEI:  Goes a while.
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 1      THE COURT:  Yes.

 2      MR. VELKEI:  5314, 5315, 5320 -- goes all the way

 3 through 5327, your Honor.

 4      THE COURT:  All right.

 5      MR. VELKEI:  I mean, since we're here, should we

 6 just move them into evidence?

 7      THE COURT:  I don't know.

 8      MR. GEE:  I think we would like to wait.  There's

 9 some issues with the offer of proof and then the

10 settlement discussions.

11      THE COURT:  Okay.

12      MR. STRUMWASSER:  And I don't think it's a good

13 idea for us to vary our practice in this.  It's one of

14 those things where we may forget to move something in.

15      THE COURT:  I'll go through everything at the end,

16 but it's fine to do it in pieces.  I don't have a

17 problem with that either.

18          So I believe that that has everything in,

19 except for Monk and Laucher.

20      MR. VELKEI:  5402 I have as Nancy Monk as well.

21      THE COURT:  5402 is your name change document.

22      MR. VELKEI:  Oh, all right.

23      THE COURT:  Let me switch gears.

24      MR. VELKEI:  5403 is the Judges's certification on

25 Barbara Love.
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 1      MR. STRUMWASSER:  Right.

 2      THE COURT:  Somebody asked me how many witnesses

 3 we've had in here.  We've had 40 witnesses.

 4          360?  What is the status of 360?  Is that

 5 something that's not relevant or is it something we've

 6 left out?

 7      MR. STRUMWASSER:  It's full of redactions.

 8      THE COURT:  Any objection to 360?  Maybe I was

 9 waiting to see the redactions.  It's possible.

10      MR. VELKEI:  No objection, your Honor.

11      THE COURT:  All right.  I'm going to enter it now.

12          (Department's Exhibit 360 admitted into

13           evidence)

14      THE COURT:  Everything is in until -- I have a

15 question mark at 465.

16      MR. VELKEI:  I think there's a privilege issue

17 here, your Honor.

18      THE COURT:  Okay.

19      MR. VELKEI:  It should have been withdrawn.  There

20 were two, 463 and 465.

21      THE COURT:  463 I have as withdrawn.  I don't have

22 that.

23      MR. VELKEI:  I have here a note "attorney-client

24 privilege issues."

25      MR. GEE:  465?
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 1      THE COURT:  465.  I'll withdraw it if that's the

 2 case.

 3      MR. VELKEI:  It even actually says, "Confidential,

 4 privilege, attorney-client communication."

 5      MR. STRUMWASSER:  A lot of stuff says that.  I

 6 just don't remember -- it's a business document.

 7      MR. VELKEI:  It's not a business document.

 8      MR. STRUMWASSER:  "California Performance

 9 Improvement Program, Background Paper"?

10      MR. VELKEI:  It's marked "Attorney-client

11 communication."

12      THE COURT:  Is there -- are we going to disagree

13 about that?

14      MR. STRUMWASSER:  I just don't remember.  Why

15 don't we report back to your Honor on that.

16      MR. KENT:  My recollection is, on this project,

17 there were attorneys involved.

18      THE COURT:  Okay.

19      MR. VELKEI:  And a litigation --

20      MR. STRUMWASSER:  Will there be something in the

21 record on that?

22      MR. VELKEI:  There was -- it included Peter Walsh,

23 who is the head of litigation of UnitedHealthcare.  so

24 this is -- and it's marked "Privileged."  It was

25 background related to some issues in California.
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 1      MR. STRUMWASSER:  We'll go back to the transcript.

 2      THE COURT:  All right.

 3      MR. VELKEI:  Your Honor, would it help -- we've

 4 got a pretty detailed index for the PacifiCare docs.

 5 We've got dates, numbers, date when it was admitted.

 6 Would you like a copy of this?

 7      THE COURT:  Sure.

 8          So 465 is not in the file, so I suspect that

 9 it went back.  So get back to me on it, but I don't

10 think it's in evidence.  I think it went back.

11          Then we're good.

12          Okay.  I have something at 668.

13      MR. KENT:  I'm sorry.  The number again?

14      THE COURT:  668 et. seq.

15      MR. VELKEI:  Jason Greenberg?

16          That's Monk, looks like.

17      THE COURT:  So we're going to wait with those?

18      MR. STRUMWASSER:  Yes.

19      THE COURT:  Okay.  Then I have 754 et. seq.

20          All right.  Mr. Kent, Mr. Velkei, any

21 objection to 754?

22      MR. KENT:  No objection.

23      THE COURT:  That will be entered.

24          (Department's Exhibit 754 admitted into

25           evidence)
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 1      THE COURT:  755?

 2      MR. KENT:  No objection.

 3      THE COURT:  That will be entered.

 4          (Department's Exhibit 755 admitted into

 5           evidence)

 6      THE COURT:  756?

 7      MR. KENT:  No objection.

 8      THE COURT:  That will be entered.

 9          (Department's Exhibit 756 admitted into

10           evidence)

11      THE COURT:  757?

12      MR. KENT:  No objection.

13      THE COURT:  That will be entered.

14          (Department's Exhibit 757 admitted into

15           evidence)

16      THE COURT:  758?

17      MR. KENT:  No objection.

18      THE COURT:  That will be entered.

19          (Department's Exhibit 758 admitted into

20           evidence)

21      THE COURT:  759?

22      MR. KENT:  No objection.

23      THE COURT:  That will be entered.

24          (Department's Exhibit 759 admitted into

25           evidence)
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 1 7    THE COURT:  760?

 2      MR. KENT:  I believe there's a relevance issue.  I

 3 think that just pertains to Washington and Alaska.

 4      THE COURT:  All right.  Did you want to look at

 5 that?

 6      MR. STRUMWASSER:  Yes.

 7          I don't see the relevance problem.  You know,

 8 it's an e-mail.  It starts out talking about

 9 integration of the PHS team into CCI team, being

10 behind, TIN problems, NDB data from 2005.  I mean --

11      MR. KENT:  It starts with a -- the e-mail chain

12 starts with e-mail from Nancy Stewart, who is a

13 director of network ops up in Washington, Alaska.  And

14 my recollection is that was the sole limit of the

15 material in this exhibit.

16      MR. STRUMWASSER:  I mean, everything north of that

17 is -- all seems to be systemic.

18      THE COURT:  It does say "Washington and Alaska."

19 I really don't want to add it in here.

20      MS. ROSEN:  But the top line is McFann.

21      THE COURT:  Yes, let's see.

22      MS. ROSEN:  And that's relevant.

23      MR. STRUMWASSER:  And you know, McQuade is writing

24 to McFann below that -- talking about the CCI backlog

25 and network database tracking.  I think it's an NDB
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 1 document.

 2      MR. KENT:  Ms. McFann, as she testified, was

 3 responsible for the entire Western or Pacific region.

 4 There was testimony on a number of occasions about that

 5 there were idiosyncratic problems in other states

 6 outside of California.  And I don't recall any

 7 testimony from Ms. McFann or anyone else indicating

 8 that the issues in this exhibit were somehow systemic.

 9      MR. STRUMWASSER:  I think that's actually the

10 first time that the word "idiosyncratic" has appeared

11 in our record.  And it's really for your Honor to judge

12 whether these are issues that we've heard.

13      THE COURT:  I don't see that this is related.

14 She's talking to Ms. McFann as the person from

15 Washington and Alaska.  We have other stuff.

16          I think that this is not relevant here.  It

17 will go with the record.

18          761?

19      MR. KENT:  No objection.

20      THE COURT:  That will be entered.

21          (Department's Exhibit 761 admitted into

22           evidence)

23      THE COURT:  762?

24      MR. KENT:  One moment, please.

25          No objection.



13598

 1      THE COURT:  That will be entered.

 2          (Department's Exhibit 762 admitted into

 3           evidence)

 4      THE COURT:  763?

 5      MR. KENT:  No objection.

 6      THE COURT:  That will be entered.

 7          (Department's Exhibit 763 admitted into

 8           evidence)

 9      THE COURT:  764 is not admitted.

10          765?

11      MR. STRUMWASSER:  What was 764?

12      THE COURT:  It's not admitted.  I don't remember

13 why.  I can go pull it and tell you.

14      MS. ROSEN:  It was represented that this was an

15 HMO document.

16      THE COURT:  765?

17      MR. KENT:  765, my notes, this involves -- there's

18 a relevance issue.  This involves the Oregon market,

19 and I don't think there was any testimony that this had

20 anything to do with California.

21      MR. STRUMWASSER:  I mean, we have --

22      THE COURT:  Okay.  "Oregon, note attached."  What

23 is the note attached?  So my notes say the testimony

24 was that it's Oregon, but there's a note attached.

25      MR. STRUMWASSER:  I mean, the problem is not an
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 1 Oregon problem.  The problem is Emptoris and NDB.

 2      MR. KENT:  It doesn't help anyone just to lump a

 3 bunch of things together and throw it against the wall.

 4 You need some testimony that this would be somehow

 5 prima facie relevant.  And my recollection is that the

 6 testimony was the opposite, that this was an issue that

 7 was non-California and didn't have -- wasn't germane to

 8 California.

 9      MR. STRUMWASSER:  The document itself is about

10 Emptoris and the problems that they were having with

11 directories, and the problems appeared to be rooted in

12 Emptoris.  These are problems that we've had in

13 California.  The Emptoris has been traced to --

14 problems in California with California claims have been

15 traced to Emptoris.

16          The point here is not that there are

17 violations being cited external to California.  The

18 point here is that these are continuing problems with

19 the programs and confirmatory that the programs weren't

20 working and evidence on how the company was dealing

21 with them.

22      MR. KENT:  That would be all well and good if

23 there was some evidence of that.  But again, without

24 some testimony that would link this up, which

25 Ms. McFann said was specific to Oregon, as I recall, I
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 1 don't know how it could possibly be relevant or fulfill

 2 any of the aspirational arguments that Mr. Strumwasser

 3 has.

 4      MR. STRUMWASSER:  I don't why it is that Mr. Kent

 5 thinks there has to be testimony about it if the

 6 document itself says Emptoris and talks about directory

 7 issues.

 8      THE COURT:  I'll admit it for that very limited

 9 purpose.  It appears to be about Oregon and not

10 California.  I'll admit it for a limited purpose that

11 it talks about Emptoris.  But if it's not connected to

12 something, it's not connected.

13      MR. KENT:  It's somebody coming in and saying

14 they're having trouble breathing, and now, all of a

15 sudden, if you see the word "air" in any document, it

16 becomes relevant.  It's just too thin.

17      THE COURT:  I'm not going to consider it unless it

18 gets connected.  But I'll admit it for the limited

19 purpose, concerning Emptoris.

20      MR. KENT:  Thank you.

21          (Department's Exhibit 765 admitted into

22           evidence)

23      THE COURT:  766?

24      MR. KENT:  No objection.

25      THE COURT:  That will be entered.
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 1          (Department's Exhibit 766 admitted into

 2           evidence)

 3      THE COURT:  767?

 4      MR. KENT:  No objection.

 5      THE COURT:  That will be entered.

 6          (Department's Exhibit 767 admitted into

 7           evidence)

 8      THE COURT:  768?

 9      MR. KENT:  There's a relevance issue on this.  My

10 recollection is that all of this was about UNET and not

11 RIMS, except for I think there was a statement on the

12 back that actually, as the Emptoris issue affected

13 RIMS, there was no problem.

14      THE COURT:  I'm going to admit it for the limited

15 purpose of Emptoris and RIMS and not UNET.

16          (Department's Exhibit 768 admitted into

17           evidence)

18      THE COURT:  769?

19      MR. KENT:  There was -- this, again, there's a

20 question about relevance, whether this was solely a

21 UNET issue or there was some RIMS California PPO issue.

22          And I believe Mr. Strumwasser actually asked

23 Ms. McFann whether it had anything to do with RIMS

24 California PPO, and she said she didn't know.  So at

25 this point, there's no foundation about this document's
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 1 relevance.

 2      MR. STRUMWASSER:  On the second page of the

 3 document, lower half, there's an e-mail from Alicia

 4 Young explaining that the issue here has to do with

 5 Emptoris and NDB and the TIN combination issue.  And

 6 we've got plenty of evidence about that problem.

 7      THE COURT:  I'll admit it for the same limited

 8 discussion about those matters.

 9          (Department's Exhibit 769 admitted into

10           evidence)

11      THE COURT:  Doesn't have much weight as far as I'm

12 concerned.

13          Exhibit 770?

14      MR. KENT:  No objection.

15      THE COURT:  That will be entered.

16          (Department's Exhibit 770 admitted into

17           evidence)

18      THE COURT:  771?

19      MR. KENT:  I think this is UNET.

20      MR. STRUMWASSER:  Second full sentence, "This is a

21 good example of a complete loss of control related to

22 Emptoris."  Has to do with the NDB feed from Emptoris.

23      THE COURT:  All right.  I'll limit it, again, to

24 admission for the issue of Emptoris.

25      MR. KENT:  May I just point out for the record, on
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 1 the third page, the -- says the concerns have to do

 2 with UNET and the NDB setup.

 3      MR. STRUMWASSER:  But NDB has to do with RIMS.

 4      THE COURT:  I understand where it goes, what it

 5 is.  It's very limited, doesn't have much weight.  But

 6 I'll admit it for the limited purpose.

 7      MR. KENT:  Thank you, your Honor.

 8          (Department's Exhibit 771 admitted into

 9          evidence)

10      THE COURT:  772?

11      MR. KENT:  My notes show that this is not

12 California.

13      MR. STRUMWASSER:  Well, then I can remind your

14 Honor of this document without your having to pull it.

15 This is the "F'ing Emptoris" document.

16      MR. VELKEI:  The forward says, "9/17

17 non-California RIMS EPDE."

18      THE COURT:  All right.  I'm not going to admit

19 this one.  Not everything about Emptoris needs to be in

20 the record.

21      MR. STRUMWASSER:  Well, your Honor --

22      THE COURT:  It's not about California.  You need

23 to get some string.

24      MR. STRUMWASSER:  Your Honor, the questions that I

25 had leading up to the introduction of this had to do
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 1 with Emptoris problems in California.  And then I asked

 2 Ms. McFann whether she also -- was frustrated by

 3 Emptoris in that context.  And the document says,

 4 "F'ing Emptoris again."

 5      THE COURT:  All right.  Well, you have that

 6 testimony.  I'm not entering the document.

 7          773?

 8      MR. KENT:  No objection.

 9      THE COURT:  That will be entered.

10          (Department's Exhibit 773 admitted into

11           evidence)

12      THE COURT:  774?

13      MR. KENT:  No objection.

14      THE COURT:  That will be entered.

15          (Department's Exhibit 774 admitted into

16           evidence)

17      THE COURT:  775?

18      MR. KENT:  No objection.

19      THE COURT:  All right.  That will be entered.

20          (Department's Exhibit 775 admitted into

21           evidence)

22      THE COURT:  Then I go over to 786.

23      MR. VELKEI:  Anne Harvey.

24      MR. KENT:  Okay.

25      THE COURT:  Any objection?
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 1      MR. KENT:  Let me switch binders, switching

 2 witnesses.

 3      THE COURT:  This is Anne Harvey, right?

 4      MR. KENT:  Right.  786, I think this was

 5 irrelevant.  It was completely United.

 6          Right.  This is the claim that was submitted

 7 under the -- under an ASO product.

 8      THE COURT:  786?

 9      MR. KENT:  Yes.

10      MR. VELKEI:  Yes.

11      THE COURT:  Not relevant.

12          I already said it's not relevant.  You want to

13 put on the record why you think it is?

14      MR. STRUMWASSER:  Yeah, I mean, I find the e-mail

15 chain to be useful if for no other reason than because,

16 for so long during this sequence, United and PacifiCare

17 themselves couldn't tell whether it was....

18      THE COURT:  I find it irrelevant.  Not entered.

19          787?

20      MR. KENT:  No objection.

21      THE COURT:  That will be entered.

22          (Department's Exhibit 787 admitted into

23           evidence)

24      THE COURT:  788?

25      MR. KENT:  No objection.
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 1      THE COURT:  That will be entered.

 2          (Department's Exhibit 788 admitted into

 3           evidence)

 4      THE COURT:  789?

 5      MR. KENT:  No objection.

 6      THE COURT:  That will be entered.

 7          (Department's Exhibit 789 admitted into

 8           evidence)

 9      THE COURT:  790?

10      MR. KENT:  No objection.

11      THE COURT:  That will be entered.

12          (Department's Exhibit 790 admitted into

13           evidence)

14      THE COURT:  791?

15      MR. KENT:  No objection.

16      THE COURT:  That will be entered.

17          (Department's Exhibit 791 admitted into

18           evidence)

19      THE COURT:  792?

20      MR. KENT:  No objection.

21      THE COURT:  That will be entered.

22          (Department's Exhibit 792 admitted into

23           evidence)

24      THE COURT:  793?

25      MR. KENT:  My notes show it's not relevant, that
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 1 it's United and PacifiCare HMO, PacifiCare California.

 2      MR. GEE:  793 --

 3      THE COURT:  I have recovery letters.

 4      MR. KENT:  I'm sorry.  Did you say 793?

 5      THE COURT:  Yes, 793.

 6      MR. KENT:  I'm sorry.

 7      THE COURT:  I have it as relevant, but I have an

 8 unredacted copy, so I was going to put it in an

 9 envelope.

10      MR. STRUMWASSER:  That's right.

11      THE COURT:  So that will be entered.

12          (Department's Exhibit 793 admitted into

13           evidence)

14      THE COURT:  The next is Monk.  805 starts on Monk?

15      MR. STRUMWASSER:  I thought we were waiting on

16 Monk.

17      THE COURT:  How far did the Monk go, to 835?

18 That's what I have.  That doesn't mean it's right.

19      MR. GEE:  829, your Honor.

20      THE COURT:  All right.  Who starts 830?

21      MR. VELKEI:  Anne Harvey.

22      THE COURT:  That's Anne Harvey also?  All right.

23          Any objection to 830?

24      MR. KENT:  Yes, relevance.  This is United and

25 PacifiCare of California, the HMO product.
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 1      THE COURT:  This is the UCSF conference call?

 2      MR. STRUMWASSER:  Yes.  This is the conference

 3 call.  It's the omnibus call about all of the issues

 4 they had with UCSF.

 5      THE COURT:  I'm going to enter it.

 6          (Department's Exhibit 830 admitted into

 7           evidence)

 8      THE COURT:  831?

 9      MR. KENT:  No objection.

10      THE COURT:  That will be entered.

11          (Department's Exhibit 831 admitted into

12           evidence)

13      THE COURT:  832?

14      MR. KENT:  No objection.

15      THE COURT:  That will be entered.

16          (Department's Exhibit 832 admitted into

17           evidence)

18      THE COURT:  833?

19      MR. KENT:  This was irrelevant.  It's all United.

20 I think we had some colloquy on the record about this.

21      THE COURT:  Not relevant.

22          Go ahead.

23      MR. STRUMWASSER:  Again, this is another one of

24 those things where the companies themselves couldn't

25 tell which company it was.  And I think that's relevant
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 1 to the overall management of the claims records.

 2      THE COURT:  We have that on the record.  I'm not

 3 going to admit the document.  But it will stay with the

 4 record.

 5      MR. STRUMWASSER:  Understood.

 6      THE COURT:  834?

 7      MR. KENT:  No objection.

 8      THE COURT:  That will be entered.

 9          (Department's Exhibit 834 admitted into

10           evidence)

11      THE COURT:  835?

12      MR. KENT:  No objection.

13      THE COURT:  Okay.

14          (Department's Exhibit 835 admitted into

15           evidence)

16      THE COURT:  And I have Bugiel at 836.  I have his

17 starting.

18      MR. STRUMWASSER:  Right.

19      MS. ROSEN:  Correct.

20      MR. VELKEI:  Ms. McFann picks up at 848.

21      THE COURT:  Right.

22      MR. STRUMWASSER:  Are the Bugiel exhibits in?

23      MR. VELKEI:  Are we done with these?

24      THE COURT:  No.  I have to -- 836?

25      MR. VELKEI:  Mr. McDonald was the one that handled
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 1 that witness, so he's --

 2      THE COURT:  Well, look at it, and tell me if it --

 3 it's a spreadsheet.

 4      MR. VELKEI:  Yeah, give me a second.

 5      THE COURT:  Just look at it and see.  I don't

 6 remember there being any issue about that spreadsheet,

 7 really.

 8      MR. VELKEI:  I don't know, your Honor.  Was this

 9 something generated by the Department?  Was it a

10 calculation based off the data?

11      MR. STRUMWASSER:  Yeah, these are the data that

12 they gave us.  And as we have in so many of these

13 cases, we put it on a spreadsheet.

14      MR. VELKEI:  I have heard through grapevine -- but

15 I wasn't sure if it was related to these

16 spreadsheets -- that there was a mistake.

17      THE COURT:  Okay.

18      MR. VELKEI:  So we'll circle back tomorrow morning

19 first thing, if we can --

20      MR. STRUMWASSER:  Can we have it admitted subject

21 to motion to strike if there's a dispute about it?  I

22 mean, I've heard that before, too.

23      THE COURT:  Do you have any other disagreement

24 with it besides that it might have a mistake?

25      MR. VELKEI:  I'm not sure, your Honor.  It really
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 1 was Mr. McDonald's.

 2      THE COURT:  What about 837?

 3      MR. VELKEI:  837 -- the ones that are generated by

 4 the Department --

 5      THE COURT:  Okay.  What about 838?

 6      MR. VELKEI:  838 is fine.  There's no objection

 7 there.

 8      THE COURT:  All right.  I'm going to enter it.

 9          (Department's Exhibit 838 admitted into

10           evidence)

11      THE COURT:  839 is also a spreadsheet, 840.

12          841?

13      MR. VELKEI:  No objection.

14      THE COURT:  That will be entered.

15          (Department's Exhibit 841 admitted into

16           evidence)

17      THE COURT:  842?

18      MR. VELKEI:  I think it's another one of these

19 spreadsheets.

20      THE COURT:  No, that's a "No claim ID list."

21      MR. VELKEI:  This looks to be something generated

22 by the Department.  I don't -- this isn't something

23 from our files.

24      THE COURT:  Okay.

25          844?



13612

 1      MR. VELKEI:  No objection.

 2      THE COURT:  That will be entered.

 3          (Department's Exhibit 844 admitted into

 4           evidence)

 5      THE COURT:  845?

 6      MR. VELKEI:  Same issue, looks like something

 7 generated by the Department.  And we'll circle back

 8 first thing tomorrow.  Your Honor.

 9      THE COURT:  All right.  846?  I won't forget.

10      MR. VELKEI:  No objection on 846.

11      THE COURT:  That will be entered.

12          (Department's Exhibit 846 admitted into

13           evidence)

14      THE COURT:  847?

15      MR. STRUMWASSER:  Spreadsheet.

16      MR. VELKEI:  Spreadsheet.

17      THE COURT:  Okay.  848?

18      MR. VELKEI:  We're at Ms. McFann, so....

19      THE COURT:  Are we doing McFann?

20      MR. KENT:  Yes.

21      THE COURT:  All right.  848?

22      MR. KENT:  848, no objection.

23      THE COURT:  That will be entered.

24          (Department's Exhibit 848 admitted into

25           evidence)
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 1      THE COURT:  849?

 2      MR. KENT:  No objection.

 3      THE COURT:  That will be entered.

 4          (Department's Exhibit 849 admitted into

 5           evidence)

 6      THE COURT:  850?

 7      MR. KENT:  No objection.

 8      THE COURT:  That will be entered.

 9          (Department's Exhibit 850 admitted into

10           evidence)

11      THE COURT:  851?

12      MR. KENT:  This is a settlement document.  I think

13 there's colloquy on the record about that it would not

14 be admitted.

15      THE COURT:  Okay.  Is it offered to prove

16 liability or for some other purpose?

17      MR. STRUMWASSER:  No.

18      THE COURT:  I'm going to enter all of those

19 settlement things that are offered for some other

20 purpose.  And I'm going to call them limited purpose.

21 So that will be entered for a limited purpose.

22      MR. KENT:  Just for my edification, if that

23 particular document wasn't being admitted for -- to

24 prove liability, I'd like to know what it was being

25 admitted for because my recollection is that's what it
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 1 was.

 2      MR. STRUMWASSER:  My recollection is that this had

 3 to do with the allegation that the company was refusing

 4 to rework claims and instead required releases in order

 5 to get a settlement resolution of these cases.  It's

 6 not showing the liability.  It is showing the

 7 unwillingness to rework claims as required under the

 8 regs.

 9      THE COURT:  That's liability; isn't it?

10      MR. KENT:  That's absolutely liability.

11      MR. STRUMWASSER:  If a settlement itself

12 constitutes a violation, then that is -- for example,

13 if you have a settlement that says, "We are giving you

14 $50 for your -- for running you over because we never

15 give people more than $50 if they are of Etruscan

16 heritage," the violation is not the running over.  The

17 violation is the discrimination in the settlement.

18          And in the same sense, the violation here is

19 not --

20      THE COURT:  I've got to go get my -- all right.

21 Give me a minute.  I might have to come back after

22 lunch.  I have to get my memo.  I'm going to hold off

23 on that.

24      MR. STRUMWASSER:  But that is going to be an

25 endemic problem we have here because it's our
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 1 contention that in the process -- keep in mind --

 2      THE COURT:  I'm prepared to rule on the settlement

 3 issue, but I'm not sure about that one.  So I've got to

 4 go get my memo.

 5          852?

 6      MR. KENT:  No objection.

 7      THE COURT:  That will be entered.

 8          (Department's Exhibit 852 admitted into

 9           evidence)

10      THE COURT:  853?

11      MR. KENT:  No objection.

12      THE COURT:  That will be entered.

13          (Department's Exhibit 853 admitted into

14           evidence)

15      THE COURT:  854?

16      MR. KENT:  I have in my notes there's a relevancy

17 problem.

18      MR. STRUMWASSER:  This is the "mating behavior of

19 gorillas" document.

20      THE COURT:  854, you say?

21      MR. STRUMWASSER:  Yeah, it's a one-page e-mail.

22      THE COURT:  Okay.  So 850- -- which one are we on?

23      MR. STRUMWASSER:  -4.

24      THE COURT:  854.  I'm going to admit it.  It's --

25 I'm going to admit it.
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 1          (Department's Exhibit 854 admitted into

 2           evidence)

 3      THE COURT:  855?

 4      MR. KENT:  Just for the record, the issue here is

 5 there was no foundation that this had any impact.

 6      THE COURT:  It's not impact.  It's a comment.  She

 7 testified.  It's okay.  This doesn't have a lot of

 8 weight, but I'm going to admit it.

 9          855?

10      MR. STRUMWASSER:  This is the difficulty with

11 Lason and canceling the PPO.

12      MR. KENT:  No objection.

13      THE COURT:  All right.  That will be entered.

14          (Department's Exhibit 855 admitted into

15           evidence)

16      THE COURT:  856, if you can read it?

17      MR. KENT:  No objection.

18      THE COURT:  That will be entered.

19          (Department's Exhibit 856 admitted into

20           evidence)

21      THE COURT:  857?

22      MR. KENT:  Objection here --

23      THE COURT:  Now we're at Jason Greenberg, by the

24 way.

25      MR. VELKEI:  We have Ms. McFann, your Honor.
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 1      THE COURT:  857?

 2      MR. STRUMWASSER:  It's a Greenberg document,

 3 introduced during McFann.

 4      THE COURT:  Oh, okay.

 5      MR. VELKEI:  I think we completed this one, your

 6 Honor.

 7      THE COURT:  I see.  Any objection?

 8      MR. KENT:  Right.  The problem vis-a-vis getting

 9 it in through -- yes, foundation.  She was asked and

10 didn't know anything -- she did not have knowledge

11 about Work Package 3, the subject matter of the

12 document.  And I think that the Court had told

13 Mr. Strumwasser to move on.

14      THE COURT:  We had Mr. Greenberg.  Did you --

15      MR. GEE:  In subsequent e-mails, Ms. McFann was

16 discussing Work Package 3 extensively.  I think if we

17 go to the one next or the one after that, there were

18 e-mails in which she did recall --

19      THE COURT:  Is there any question that this is a

20 document that was produced by Mr. Greenberg in this

21 matter?

22      MR. KENT:  No, your Honor.

23      THE COURT:  All right.  I'm going to enter it.

24          (Department's Exhibit 857 admitted into

25           evidence)
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 1      THE COURT:  858?

 2      MR. STRUMWASSER:  Yeah, this is the Work Package 3

 3 e-mail.  Right.

 4      MR. KENT:  It's the same issue as 857.

 5      THE COURT:  I'm going to enter it.

 6          (Department's Exhibit 858 admitted into

 7           evidence)

 8      THE COURT:  858.

 9          859?

10      MR. KENT:  This, again, is about Work Package 3.

11 And there was -- there's no testimony that this had any

12 impact on PLHIC.

13      THE COURT:  I don't know about that.  But I think

14 this one was about Arizona.  That was my note.

15      MR. STRUMWASSER:  No.  The Arizona thing is,

16 Arizona is the same problem as.  Then you have below

17 that the meeting of the California advisory council.

18      THE COURT:  Oh, I see.  I'm going to enter it.

19          (Department's Exhibit 859 admitted into

20           evidence)

21      THE COURT:  860?

22      MR. STRUMWASSER:  Same, administrative council

23 thing.

24      THE COURT:  Just for that issue.

25          Do you have a different objection?
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 1      MR. KENT:  Our objection is relevance, for the

 2 record.

 3      THE COURT:  Okay.  I'm going to enter it for that

 4 purpose.

 5          (Department's Exhibit 860 admitted into

 6           evidence)

 7      THE COURT:  861?

 8      MR. KENT:  No objection.

 9      THE COURT:  That will be entered.

10          (Department's Exhibit 861 admitted into

11           evidence)

12      THE COURT:  862?

13      MR. KENT:  Objection, relevance.  This is a

14 document about negotiations with a single hospital

15 chain, and there was no testimony linking this with any

16 type of alleged violation in this case.

17      MR. STRUMWASSER:  It's California hospital.  I

18 don't know what the issue is.

19      THE COURT:  You don't know what the issue is?  Do

20 you want to look it up?

21      MR. STRUMWASSER:  It's holding claims.

22      THE COURT:  I'll enter it.

23          (Department's Exhibit 862 admitted into

24           evidence)

25      THE COURT:  863?
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 1      MR. STRUMWASSER:  I think this is also the holding

 2 claims issue.  Yeah, because you can get it from the

 3 subject line, "Need agreement to support 1/1/08

 4 effective date."

 5      THE COURT:  Any objection?

 6      MR. KENT:  For the record, relevance, but it's the

 7 same as 862.

 8      THE COURT:  All right, I'll enter it.

 9          (Department's Exhibit 863 admitted into

10           evidence)

11      THE COURT:  864?

12      MR. STRUMWASSER:  Same subject.

13      MR. KENT:  Same as 862, so just relevance, for the

14 record.

15      THE COURT:  I'll enter it.

16          (Department's Exhibit 864 admitted into

17           evidence)

18      THE COURT:  865?

19      MR. KENT:  No objection.

20      THE COURT:  That will be entered.

21          (Department's Exhibit 865 admitted into

22           evidence)

23      THE COURT:  866?

24      MR. KENT:  No objection.

25      THE COURT:  That will be entered.
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 1          (Department's Exhibit 866 admitted into

 2           evidence)

 3      THE COURT:  867?

 4      MR. KENT:  No objection.

 5      THE COURT:  That will be entered.

 6          (Department's Exhibit 867 admitted into

 7           evidence)

 8      THE COURT:  868?

 9      MR. KENT:  No objection.

10      THE COURT:  That will be entered.

11          (Department's Exhibit 868 admitted into

12           evidence)

13      THE COURT:  869?

14      MR. KENT:  No objection.

15          (Department's Exhibit 869 admitted into

16           evidence)

17      THE COURT:  870?

18      MR. KENT:  No objection.

19      THE COURT:  That will be entered.

20          (Department's Exhibit 870 admitted into

21           evidence)

22      THE COURT:  871?

23      MR. KENT:  No objection.

24      THE COURT:  That will be entered.

25          (Department's Exhibit 871 admitted into
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 1           evidence)

 2      THE COURT:  Then 872 is something else, right?

 3      MR. VELKEI:  Mr. Laucher, I believe.

 4      THE COURT:  Okay.  Yes.

 5      MR. VELKEI:  Yes, Mr. Laucher.

 6      THE COURT:  So we'll leave that for now.

 7      MR. VELKEI:  Your Honor, can I just check my notes

 8 on Bugiel, which ones I need to get back to you on by

 9 tomorrow morning?

10      THE COURT:  Sure.

11      MR. VELKEI:  I've got 836 and 837.

12      THE COURT:  839, 840.

13      MR. VELKEI:  Yep.

14      THE COURT:  842, 843?

15      MR. VELKEI:  Yep.

16      THE COURT:  845, 847?

17      MR. VELKEI:  Perfect.  I think that's it.  That's

18 all I have.

19      THE COURT:  That is it.

20          Are there any other ones that you think are

21 open?

22      MR. STRUMWASSER:  Have we done the Bugiel PLHIC

23 exhibits?

24      MR. VELKEI:  I don't think so.

25      MR. GEE:  There was one.



13623

 1      MR. VELKEI:  We haven't done them today.  We may

 2 have done them earlier.

 3      THE COURT:  I'll look.  Do you know what document

 4 it is?

 5      MS. ROSEN:  5392.

 6      MR. VELKEI:  I'm checking right now, your Honor,

 7 to see in our exhibits which ones are Bugiel.

 8      THE COURT:  I'm sorry.  So 53- --

 9      MS. ROSEN:  -92.

10      MR. VELKEI:  That's the first one you have for

11 Bugiel?

12      THE COURT:  Yes.  I have that in evidence.

13      MS. ROSEN:  That's in already?

14      THE COURT:  The alleged overpayments.

15      MR. GEE:  I think that might have been the only

16 PLHIC document for Mr. Bugiel.

17      MR. VELKEI:  We show it's in evidence too.

18      THE COURT:  Anything else?  Did you want to wait a

19 minute while I go look at my memo on the issue?

20      MR. STRUMWASSER:  Sure.

21      MR. VELKEI:  Sure.

22      THE COURT:  All right.  We'll go off the record.

23          (Recess taken)

24      THE COURT:  Okay.  Back on the record.

25          We're talking about 851.  Since you're
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 1 proffering it, Mr. Strumwasser, Mr. Gee, I'll let you

 2 make the argument why it's admissible.

 3      MR. STRUMWASSER:  Sure.  First of all, it is an

 4 impeachment document.  Ms. McFann represented the total

 5 amount at issue was I believe 250,000.  This is a

 6 settlement for 270,000.

 7          But the fundamental question has to do with

 8 liability arising out of the way in which the company

 9 resolves claims.  And our argument begins with 790.03

10 Subsection (h) of which is entitled "...the following

11 unfair claims settlement practices."

12          So if the practice, the manner, in which the

13 company resolves claims can create liability, it cannot

14 be the case that you can't prove that.  Now, the

15 prohibition on the use of settlements to prove

16 liability is a prohibition on using an offer or

17 agreement to settle as proof that the claim being

18 settled was owed.

19          It is typically an argument that is made when

20 the person to whom the offer was made, if the

21 negotiations then fall through, wants to say, "Isn't it

22 true that you offered me this much money," to prove

23 that in fact the defendant knew that it was liable.

24          So if Mr. Gee runs me over in a crosswalk and

25 then offers to pay me $50 for my personal injuries, and
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 1 the thing falls through, the offer of the $50 cannot be

 2 used to prove that I negligently or illegally hit him.

 3 But if, for instance, the offer was -- the agreement

 4 was to pay $50 and the check bounces, that certainly

 5 can be used to prove -- by Mr. Gee, if he's still

 6 trying to collect the funds, can be used by a

 7 prosecutor for my writing a bad check.

 8          And in the same sense, here, we have the

 9 statute and the regulations both require that, when a

10 claim is presented, the claim must be adjudicated.  We

11 have -- in a number of cases involving these large

12 providers, including this one, we have claims that were

13 presented by the provider, were never adjudicated -- in

14 fact, this document recites that they were never

15 adjudicated.  The providers have asked to have the

16 claims adjudicated.  The company refused and instead

17 said, "Let's have a lump-sum settlement."

18          We maintain that the refusal to adjudicate the

19 claims and instead insisting on a lump-sum settlement

20 constitutes liability not for the underlying doctor

21 visits but for the claim handling practices in

22 violation of 790.03 and in violation of the Fair Claims

23 Settlement Regulations.

24      THE COURT:  Okay.

25          Mr. Kent?
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 1      MR. KENT:  Your Honor, the very first sentence

 2 Mr. Strumwasser used in his argument, admitted that

 3 they're trying to prove liability with this document.

 4 And I didn't hear anything else in his comments that

 5 they were trying to prove anything else.

 6          The fallacy of the analogy that

 7 Mr. Strumwasser had about the personal injury case is,

 8 if the situation was Mr. Strumwasser blew a red light

 9 and ran into two vehicles and settled with Vehicle A,

10 if the case that was brought by the owner or the driver

11 of Vehicle B went to trial, that driver would not be

12 able to use the settlement with the other car to prove

13 liability in the case going to trial.  That's exactly

14 what he's doing here.

15          His theory is fanciful.  It's not charged in

16 any of the accusations, so it's not relevant for that

17 standpoint.  But if CDI really thinks that they have a

18 case about some kind of settlement practices, then they

19 should put on evidence of settlement practices, not

20 individual settlements.

21      MR. STRUMWASSER:  Well, again, we are not offering

22 the settlement to prove the liability for the thing

23 that was settled.  We are not offering this document to

24 prove the liability of PacifiCare for the doctor

25 visits.
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 1          We are offering it to prove the practice of

 2 the company in not complying with the regulations in

 3 the manner in which they resolve it.  That is the

 4 point.

 5      MR. KENT:  And the only way they do that in this

 6 instance, by offering this document, is to prove our

 7 liability for these underlying claims.  That's exactly

 8 why the statute -- it's what the statute goes to.

 9 They're trying to prove our liability with the

10 settlement.

11      MR. STRUMWASSER:  And I should be clear.  We are

12 not trying to prove their liability for these claims.

13 Our argument would be the same if the settlements were

14 one dollar or a gazillion dollars.

15      THE COURT:  Well, you have two issues.  You say,

16 one, that it is impeachment on the amount, which I'm

17 going to definitely allow it for that limited purpose

18 because it's pretty clear from a lot of it you can

19 impeach the settlement documents.  And I am going to

20 allow it.

21          And again, it's a limited purpose to show that

22 the acts were not in good faith.  That doesn't mean

23 that the finding is going to be that it was not in good

24 faith.  But I do think that that is proffered as

25 evidence that the matter was not handled with -- in
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 1 good faith.  And I believe that is a proper purpose for

 2 using settlement negotiations not to prove the matters

 3 but to prove the way the matters were settled.

 4      MR. KENT:  But, your Honor, that -- this

 5 settlement agreement, on its face, doesn't prove

 6 anything other than our payment in settlement for

 7 something.  So that's saying that we are unable to

 8 settle cases?

 9      THE COURT:  I don't know.  It may be they're going

10 to argue that.  And for that purpose, I think that this

11 comes in.

12          Whether or not that's the ultimate finding, I

13 don't know.  The case that's provided to me is Shade

14 Foods, Incorporated versus Innovative Product Sales and

15 Marketing, Incorporated, 78 Cal.App.4th 847 at 862

16 through 864, and it was decided in the year 2000.

17          Do you want to look at that and argue further?

18      MR. KENT:  Sure.

19      THE COURT:  I'll set a time for it.  But I believe

20 it does make sense that a settlement offer can be used

21 to show that the settlement offer was not -- that the

22 person who offered the settlement was not acting in

23 good faith.  So for that limited purpose.

24          I don't know that I'll find that that was the

25 case.  I can't do that ahead of time, obviously.  But I
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 1 do believe it's admissible for that purpose.

 2          I also am going to not pretend to hide the

 3 ball.  I think a lot of the things that you've been

 4 offering for settlement purposes are admissible.  A lot

 5 of the material that you've given, the Nancy Monk

 6 matters, I think a lot of it is admissible actually.

 7 So what's good for the goose is good for the gander,

 8 but....

 9      MR. KENT:  All right.  Your Honor, we'll take you

10 up on -- we'll review this case.  I'm vaguely familiar

11 with it.

12      THE COURT:  Okay.

13      MR. KENT:  And as I indicated yesterday that we'll

14 be filing a brief, and we'll get that in to you in the

15 next few days.

16      THE COURT:  Okay.

17      MR. STRUMWASSER:  On behalf of the geese, we

18 understand and appreciate your Honor's indication.  We

19 would still like to have a discussion about the offer

20 of proof on DMHC settlement because it would be helpful

21 to us to know for what purpose it's being admitted.

22      THE COURT:  Okay.  Well, it's being admitted for

23 the purpose of understanding the bigger picture of how

24 these things go together.  And I -- I think the more

25 information I have, the better off I can be to decide
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 1 the matter.

 2      MR. STRUMWASSER:  But I mean, the question is

 3 really, is, for example, PacifiCare entitled to a

 4 finding that the Department should have settled this

 5 case on terms like DMHC did?

 6      THE COURT:  No, of course not.  And that's not --

 7 I'm never going to make that kind of finding.  But I

 8 think all the material evidence about what they did and

 9 how they did -- you know what?  It's evidence of good

10 faith as opposed to bad faith.

11          So frankly, I will admit it into evidence as a

12 good faith attempt to settle another matter.  And this

13 is specifically about another matter, not this matter.

14 So I'm happy to look at your materials and things, but

15 that's the direction I'm going in.

16          (Department's Exhibit 851 admitted into

17           evidence)

18      MR. STRUMWASSER:  And my problem is -- we're happy

19 to litigate the state of mind of the respondent and all

20 that.  That's fine.

21          The issue I've been grappling with and have

22 since we started this case is the extent to which they

23 will be permitted to put the Department on trial for

24 having brought this case, the extent to which they are

25 going --
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 1      THE COURT:  Not here.  Maybe they can take that up

 2 somewhere else.

 3          I don't have a problem with the Department

 4 bringing the matter.  But I think their attitudes

 5 towards what they were doing and not doing is relevant

 6 to the penalty in this matter.

 7      MR. KENT:  Absolutely.  And, your Honor will

 8 remember, too, that there have been a number of

 9 instances in this case where the Department's proof on

10 violations has basically been "Trust us."

11      THE COURT:  You get to argue all that.  I'm

12 probably not the last word.  So a lot of these things

13 are in here and maybe somebody else can get through it.

14 I don't know.

15          But I have to say that this was not my

16 instinct.  I thought that settlement negotiations were

17 a lot more difficult to get into a matter than they

18 are.  But I think they're relevant on both sides.  And

19 I'm pretty much going to allow it.

20          But I'll give you some more time.  You can

21 unconvince me.

22      MR. STRUMWASSER:  I'm sorry?

23      THE COURT:  I said you can unconvince me.

24      MS. ROSEN:  On the DMHC.

25      MR. STRUMWASSER:  On the DMHC thing.  That's fine.
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 1      THE COURT:  That's what they call in court a

 2 tentative ruling.

 3          Anything else?

 4      MR. STRUMWASSER:  We understand.  We all have to

 5 move forward, and I don't want to argue past your

 6 Honor's patience.

 7          Are we still doing exhibits, or are we --

 8      THE COURT:  Are we done with exhibits?  That's

 9 what I was asking.

10      MR. VELKEI:  I think we're done for now.

11      MR. GEE:  That's what we have.

12      MR. STRUMWASSER:  We have one other item.  Your

13 Honor had invited an offer of proof on McMahon and

14 Wichmann.

15      THE COURT:  Okay.

16      MR. VELKEI:  We actually had two other items, your

17 Honor.  I just want to close the loop also on the

18 electronic analysis for Blue Cross.  I thought we were

19 kind of past that, but now it looks like we're getting

20 into --

21      THE COURT:  Okay.

22      MR. STRUMWASSER:  You want to do that first?

23      THE COURT:  I don't care.

24      MR. VELKEI:  Our view is this goes not to why

25 we're here but to penalties.  And this was put in issue
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 1 by the Department.  I mean, we first learned of this

 2 electronic analysis because the Department offered an

 3 exhibit on that point.

 4          We've narrowly -- there were, I can't

 5 remember, seven, eight different electronic analyses on

 6 there.  We really focused on just the one because it's

 7 part of these fines of health insurance companies in

 8 the last four years.  It's relevant.

 9          They're obviously going to argue -- they seem

10 to have been arguing, with Mr. Laucher, that there's a

11 difference between Blue Cross and PacifiCare.  We're

12 entitled to test that.

13          And, really, the most significant fact in my

14 mind is Mr. Laucher testified there's zero burden to

15 them to produce it.  He said worst case they'll have to

16 call storage and get it out of storage.  I don't even

17 know that we need to cross-examine Mr. Washington

18 further.  Let's just get the database.

19      THE COURT:  So the piece of information that is

20 somehow missing from my mind is what did that data

21 analysis test?

22      MR. VELKEI:  Timeliness of payment.

23      MR. GEE:  That's absolutely false.  We checked it,

24 and the Blue Cross ACL analysis only pertained to

25 rescissions.  It had nothing to do with claim
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 1 timeliness or interest payments.

 2      MR. VELKEI:  This is the first we've heard of that

 3 because when it was offered and I questioned

 4 Mr. Washington, I was told it related to timeliness.

 5 Mr. Laucher assumed the same.

 6          So I said, "Why wasn't this in the report?"

 7          "Well, I don't know.  That's a good question."

 8      THE COURT:  It wasn't clear in my mind as to what

 9 it pertained to.  So if in fact -- is there some way we

10 can verify that?

11      MR. GEE:  We've checked it.  I checked it with

12 Mr. Washington yesterday.

13      THE COURT:  Can you get us something from him

14 verifying that?

15      MR. GEE:  Sure.  Would you like a declaration?

16      THE COURT:  That would be fine.

17      MR. VELKEI:  And if I could ask, your Honor, I

18 mean, if there's no burden to the Department -- I mean,

19 listen, we've had these representations.  I'm not

20 casting blame here except to say we've relied on

21 representations from the Department in the past.  We've

22 worked really hard to disprove those representations.

23 It took us a long time.  I mean, let an expert of ours

24 or one person on our side look at the database.

25 There's no burden.  Mr. Laucher testified to it.  Let
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 1 us test this theory because for us to allow --

 2      THE COURT:  If the database is about rescission,

 3 I'm not going to do it.

 4      MR. VELKEI:  We would like someone other than the

 5 Department or Mr. Washington, at least at a minimum the

 6 Court, to take a look at it.

 7      THE COURT:  No, it's too tangential.  If it was

 8 about you, it would be one thing.  But if it's about

 9 somebody else, that's too tangential.  If I get a

10 declaration that this is not about timeliness, I'm

11 inclined not to get into it.  It's just too much time

12 to waste on something that's too tangential.

13      MR. GEE:  We'll get that to you, your Honor.

14      THE COURT:  All right.  What's the other thing?

15      MR. STRUMWASSER:  The other thing was McMahon and

16 Wichmann.

17      THE COURT:  Oh, Wichmann.  Do you have something?

18 Go ahead.

19      MR. STRUMWASSER:  With respect to Mr. Wichmann, he

20 was the president and COO of UnitedHealthcare from 2004

21 until December of '06 and has been executive VP of

22 UnitedHealth Group since '06.  He was in charge,

23 according to Mr. Burghoff, of IT for claims.  He was

24 the common executive over both UnitedHealthcare and

25 Uniprise during this period, according to Mr. Burghoff.
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 1 He ran the development team and was involved in many of

 2 the acquisitions.  He was involved in the "We're losing

 3 the battles" e-mail chain.

 4      THE COURT:  So it's concerning integration?

 5      MR. STRUMWASSER:  Absolutely.

 6      THE COURT:  What's the other one?

 7      MR. STRUMWASSER:  The other one is Mr. McMahon,

 8 who was the president of UnitedHealthcare operations.

 9 Mr. McMahon was Ms. Berkel's direct report.

10          Ms. Berkel's e-mail about lessons learned, her

11 draft report to the board was done for Mr. McMahon, who

12 then presented it to the board.

13          Mr. McMahon has extensive -- there's a lot of

14 documents in which he talks about the root causes of

15 the integration problems.  Mr. McMahon is the guy from

16 "We need to micro-manage Lason into the ground" quote;

17 that was he.  We have testimony from Mr. Greenberg and

18 documents that he expressed concerns about resource

19 adequacy to Mr. McMahon.  Mr. McMahon was involved in

20 the "Whoa Nellie" sequence of e-mails that

21 Mr. Greenberg --

22      THE COURT:  Are you talking about integration

23 again?

24      MR. STRUMWASSER:  Integration and IT, right.

25      THE COURT:  I'm sorry?
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 1      MR. STRUMWASSER:  Integration and IT and

 2 operations, yeah.

 3      THE COURT:  And not -- somebody else in this list

 4 that isn't very long anymore can't serve that purpose?

 5      MR. STRUMWASSER:  I mean, we have -- the people

 6 who reported to them and our orientation with respect

 7 to both Mr. McMahon and Mr. Wichmann is that these are

 8 now the corporate officers at the highest level that

 9 are directly involved.

10      THE COURT:  How long do you think your examination

11 of them will take?

12      MR. STRUMWASSER:  Less than a day each.

13      THE COURT:  All right.  Mr. Kent?

14      MR. KENT:  Your Honor, we were here I believe it

15 was last week on Tuesday, and we spent a number of

16 hours, both with you and then talking directly.  The

17 Court went through a list of witnesses --

18      THE COURT:  Yep.

19      MR. KENT:  -- and was quite clear about, "Is this

20 it?"  And when we left, we thought we had had a

21 comprehensive list.

22          Then on Wednesday morning, my recollection is,

23 there was some question, well, maybe CDI had left

24 somebody off the list.  And your Honor asked them to

25 get back to you by the end of the day on Wednesday if
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 1 there were any additions.  That wasn't done.  We

 2 actually followed up with an e-mail directly to verify

 3 that.

 4          We were a little shocked to see this

 5 supplemental witness list yesterday.  As the Court

 6 noted before, this evidence, at best, is cumulative.

 7 We've presented people on integration.  We're going to

 8 have the network operations IT people testifying next

 9 month.  The --

10      THE COURT:  I'm sorry.  I didn't mean to cut you

11 off.

12      MR. KENT:  Go ahead.

13      THE COURT:  No.  Go ahead.

14      MR. KENT:  The fact of the matter is, these two

15 individuals -- and we're not saying otherwise -- have

16 been known commodities to the parties since the

17 beginning.  That doesn't change the fact that to

18 resurrect -- CDI to resurrect its supposed interest in

19 these two witnesses at this point really is nothing

20 more than harassment.  There's nothing that these two

21 senior, senior executives could bring to the table that

22 has not been elicited or could not have been elicited

23 by CDI in the past or elicited through other witnesses.

24          These are not people who had direct day-to-day

25 supervision on any of the events that led to the
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 1 alleged violations in this case.  They would simply be

 2 testifying, as noted before, as senior, senior

 3 executives from a 30,000-foot or actually, in this

 4 instance, more of a 100,000-foot level.

 5          In addition to that, from a more technical

 6 standpoint, as Mr. Strumwasser pointed out, these are

 7 both executives with United.  They're not PacifiCare.

 8 CDI has been very clear on several occasions in this

 9 case that it does not involve United.  It's about

10 PacifiCare.

11          We heard Mr. Laucher testify a week or two ago

12 that, indeed, CDI made a conscious decision to leave

13 United out of this proceeding.

14          So they are not the respondent.  They also

15 are -- they reside and work in Minnesota.  So there's

16 the issue of jurisdiction.  But more important in a lot

17 of ways, there's the whole issue of extending out this

18 case for another chunk of time with two witnesses who,

19 at this point, really, their testimony is unnecessary.

20      THE COURT:  Okay.

21      MR. STRUMWASSER:  Well -- your Honor?

22      THE COURT:  Go ahead.

23      MR. STRUMWASSER:  First of all, every witness from

24 PacifiCare has been a United employee.  They have no

25 employees of PacifiCare.
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 1          Secondly, Mr. McMahon and Mr. Wichmann are

 2 indisputedly officers.  They are the people whom

 3 PacifiCare has sought to keep out of this case on

 4 grounds that they were the respondent.  And it was

 5 clear to us that your Honor was not going to let us go

 6 very far up that chain.

 7          So we have reserved the right to call the

 8 respondent at the end of the respondent's case.  So

 9 those are the people whom we have asked to bring in.

10 These are people who were identified by Ms. Berkel, by

11 Ms. McFann.  These are all witnesses who have

12 testified, what did Mr. McMahon really mean when he

13 said "Manage Lason into the ground"?  What did

14 Mr. Wichmann say when he flew to Cypress and apologized

15 to the staff for cutting too much?

16      MR. VELKEI:  I don't think you've ever established

17 that.  I know you've asked a lot of people --

18      MR. STRUMWASSER:  Well, then that's another reason

19 to bring him in.

20      MR. VELKEI:  Not a single witness has ever

21 corroborated --

22      THE COURT:  So Mr. Wichmann was on their original

23 witness list.  I'm going to allow them to call

24 Mr. Wichmann.  If you're not going to bring him in

25 pursuant to the fact that we don't have jurisdiction
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 1 over Minnesota, I guess I'll allow them to go back

 2 there and depose him.

 3      MR. VELKEI:  Your Honor, if we may on that issue,

 4 I don't believe -- and I guess we have to go back and

 5 check -- we never designated any senior United

 6 executives as the respondent.

 7          The Court had the list of who we designated as

 8 the respondent and went through every single person on

 9 that list and asked Mr. Strumwasser, did he want to

10 take this person, did he want to take this person.  And

11 the names -- those names never come up because we never

12 designated them as a respondent.

13          So this right that he's talking about derives

14 from whether or not there's a respondent that's not

15 coming to the stand.  That's the right he has.  It

16 doesn't extend beyond that.

17      THE COURT:  That's right.  He has a right to call

18 a respondent who doesn't come and testify on their on

19 behalf.  We've had this problem because it's

20 conceptually odd in this case.  But we went up the

21 chain at some point, and I said, "Okay.  I'm not going

22 to let them call them in their case in chief.  They're

23 going to have to wait until you're done to call them."

24      MR. VELKEI:  Right.  There was a list, your Honor,

25 that you went through --
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 1      THE COURT:  There is Ms. Higa, and --

 2      MR. VELKEI:  Understood.  And we went through all

 3 this.  But Mr. Wichmann's not on there.

 4      THE COURT:  Mr. Wichmann was on their original

 5 list concerning integration, which is what they want to

 6 call him for.  I'm going to allow them to do that.

 7          I don't see Mr. McMahon on this original list.

 8      MR. STRUMWASSER:  We're calling Mr. McMahon now as

 9 a rebuttal witness.  We have lots of testimony about

10 what he said, what he heard, what he reported.  And we

11 would like to examine him on Ms. Berkel's

12 interpretation of Mr. McMahon's statements,

13 Mr. McMahon's response to what Ms. -- Ms. Berkel

14 testified about documents that he received.

15      THE COURT:  Well, in that order, I'll let you call

16 him as a rebuttal witness with the limitation that you

17 can only ask him questions about things that came up

18 during the hearing.

19      MR. STRUMWASSER:  Very well.

20      MR. VELKEI:  Your Honor, we probably are going to

21 want to brief this issue.  If we could at least defer

22 it at a minimum until we sort of set forth in the

23 record the standards for this thing.  I know we've had

24 a lot of discussions about it.  I know the Court has

25 taken the view before that these folks were outside of
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 1 the jurisdiction of this Court.

 2          And you know, I think the question here is

 3 what are they really necessary for.  This big-ticket

 4 integration, how does it relate to particular claims

 5 handling violations?  There's never been any effort to

 6 draw that connection.  So at a minimum, given sort of

 7 now that we're going to the very apex of the company of

 8 50,000 employees, and the suggestion somehow that these

 9 gentlemen are going to have information that hasn't

10 already been presented --

11      THE COURT:  They came up a lot.  And I think

12 Mr. Strumwasser has articulated exactly what those

13 things are.

14      MR. VELKEI:  At a minimum, your Honor, I think

15 it's -- I think we're frankly required under the

16 circumstances to brief this issue.  And in the same

17 manner that, you know, some of these other issues we'll

18 have a separate hearing, I think at a minimum we need

19 to move for a protective order, file some briefing to

20 set forth, here is what the law clearly says and what

21 the Department's rights are.

22          We would have hoped, frankly, that the

23 Department give some written offer of proof.  But if

24 they're not willing to do that, I think, given what's

25 at stake here, that we have to do that ourselves and
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 1 set a hearing for the following week after the

 2 Thanksgiving break.

 3          These are big issues.  And, your Honor, part

 4 of our concern is, we talked about this inchoate theory

 5 of integration, how it relates to claims handling --

 6 we've had so many people now talk on this issue.  And

 7 what Mr. Wichmann brings to the table on that issue, I

 8 mean, other than saying it relates to integration, what

 9 does that mean?  How does Mr. Burghoff not address

10 that?  How does Mr. Greenberg not address that?  How

11 does Ms. Berkel not address that?  They have.

12          The problem is, when you look at these

13 theories, they sound sort of good on paper, but then

14 where's the connection between the actual claims

15 handling issues like the violations, the late pays?  Is

16 it related to integration?  There's never even been a

17 contention that it is.

18          The Lason issue -- I mean, these are -- we've

19 spent so much time and a lot of folks' efforts going

20 over these issues.  We're bringing two more people on

21 the Lason issue, including one from United on the

22 United side of the table.

23          It seems to us that this is just designed to

24 sort of go to the very top of the chain and cause some

25 amount of stress without really bringing anything
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 1 further to the table.

 2          So maybe we leave it, your Honor, that at a

 3 minimum we be given the opportunity to address this

 4 issue, cite what the law is on the issue, and then just

 5 have a more formal hearing maybe after the holiday

 6 break.

 7      MR. STRUMWASSER:  Your Honor, first of all, I

 8 think it's important for us -- if these are very busy

 9 people, and I'm confident they are -- that we have an

10 order early so that they can make arguments for them to

11 come.  If they want to bring a subsequent motion for

12 protective order, we can respond to that.

13      MR. VELKEI:  There's no order -- there's no motion

14 pending to issue an order.

15      MR. STRUMWASSER:  Excuse me.  May I go?

16      MR. VELKEI:  Sure.  Absolutely.

17      MR. STRUMWASSER:  Your Honor, just in response to

18 your point, their initial, that is to say, PacifiCare's

19 initial witness list, Item No. 35 was Dave Wichmann.

20 Item No. -- excuse me.  This is their list of who is

21 the respondent.  35 is Wichmann, and No. 22 was Al

22 McMahon, whom I assume is Dirk McMahon.

23      MR. KENT:  No, it isn't.

24      THE COURT:  It's a different person.

25          I don't see McMahon on any of this, but I do
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 1 see Wichmann all over the place.

 2      MR. STRUMWASSER:  And, your Honor, frankly, we had

 3 the agony of going through the organization chart of

 4 these companies when we started this case.  And at the

 5 beginning of this case, we didn't know how important

 6 Mr. Wichmann was.  We were still getting documents from

 7 them.

 8          So we're happy to have Mr. Wichmann's --

 9 Mr. McMahon, rather, his participation be made a

10 function of rebuttal because that's what we're about.

11 Obviously, they don't get to tell us which witnesses we

12 want to tell the story.  We get the pick the

13 knowledgeable witnesses.

14          So we would like to have a determination now

15 that these guys are --

16      THE COURT:  I'm -- I don't have a problem with

17 Wichmann.  He's on here.  He's been here on this list.

18 He's designated as a respondent.  There's plenty of

19 stuff about him.  Integration is an issue.

20          And I have to look into the Dirk McMahon

21 thing.  It's not quite as easy to determine.

22      MR. VELKEI:  Can we have an opportunity to

23 unconvince you, your Honor, in the same way that you've

24 given the Department an opportunity?

25      THE COURT:  Sure.  You can always have
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 1 opportunities to unconvince me.

 2      MR. VELKEI:  We have, in terms of timing -- I

 3 mean, percipient witnesses are going to be done in

 4 January, so I don't think anything has to happen

 5 tonight or this week.  We'll get something in the file

 6 over the Thanksgiving holiday.

 7      THE COURT:  I'm going to tell you on the record,

 8 the fact that somebody is really high up in a really

 9 big company doesn't grab me anywhere.  I don't care how

10 busy they are.  I'm busy too.

11      MR. VELKEI:  Your Honor that's not the issue --

12      THE COURT:  So when that argument comes up it's

13 like -- you're waving a red flag in front of my face.

14      MR. VELKEI:  All right.

15      THE COURT:  That's not a good argument.

16          If he's irrelevant or doesn't have information

17 or something, that's one thing.  But Mr. Wichmann's

18 been on this list since the beginning.

19      MR. KENT:  Your Honor, and I apologize if I did

20 not articulate what I meant to say a little more

21 artfully.

22          By raising the fact of where these two

23 gentleman are in the food chain, what I meant to -- and

24 I should have made the connection that -- in a better

25 way, that when you look at where they stand and what
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 1 they bring to the table, all of a sudden it becomes a

 2 very important factor about whether they should be

 3 witnesses in this case since we're heading into or

 4 pretty close to our 12th month.

 5          They are not going to -- while they can be --

 6 they show up on some e-mails, they are not going to be

 7 witnesses who, for CDI, finally will connect the dots

 8 between some of these fanciful theories and the alleged

 9 violations in this case, not altogether different

10 than -- we were talking about documents earlier today

11 with Ms. McFann.  There are a lot of arguments floating

12 around but not much evidence.

13          These two gentleman are not going to connect

14 those dots at this point.  And that's why I think it's

15 entirely appropriate for you to consider the relative

16 burden on them compared to what they can bring to the

17 table.

18          And we're not for a minute saying that anyone

19 that we have is too busy to testify.  But we're asking

20 that all of the relevant factors be considered, as I

21 know they will be.

22          And, again, I apologize if some of my comments

23 had a different effect than I had intended.

24      THE COURT:  Okay.

25      MR. KENT:  The other point --
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 1      THE COURT:  Thank you.

 2      MR. KENT:  -- is, however this works out, if we

 3 can't reach agreement with Mr. Strumwasser, if either

 4 of these gentleman do testify, we may well need the

 5 Court's intervention about having some very real

 6 definite limitations not only in terms of subject

 7 matter but in terms of time.

 8      MR. STRUMWASSER:  I don't know that -- I mean,

 9 that sounds like they're too important to have a full

10 examination.

11          Your Honor has been rigorous about requiring

12 us to -- limiting us to relevant cross-examination.  We

13 have tried in good faith to give your Honor and the

14 respondent our best estimates of how long it's going to

15 take.  We have not dragged this stuff out any longer

16 than we felt we had to.  So that's -- you know, I don't

17 know that the need for that is any greater for

18 Mr. McMahon or Mr. Wichmann than it is for

19 Ms. Vonderhaar or Mr. Laucher.

20      THE COURT:  Okay.  Well, I'm more inclined to give

21 Mr. Wichmann -- I don't maybe need to -- I maybe need

22 to think about McMahon.  You can do something more

23 about that.

24          I'm inclined to let them call Mr. Wichmann.

25 If you really have a problem under 11511, they are -- I
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 1 will, upon a verified petition of the Department, with

 2 the right pieces of paper, I will allow them to go

 3 depose them in Minnesota if you're not going to produce

 4 them.

 5      MR. KENT:  Understood.

 6      THE COURT:  I wish I had done that in the

 7 beginning.

 8      MR. KENT:  Well --

 9      THE COURT:  We can argue more about it later.  You

10 can always try and deconvince me.  But again, as my

11 tentative ruling, Mr. Wichmann has been on this list

12 for a long time.  He's designated as a respondent.  He

13 can be called after your case is completed.  And it

14 doesn't have to be limited to rebuttal.  Although, if

15 that's what he wants to do, then it is limited to

16 rebuttal.  But he can be called to prove his case in

17 chief pursuant to the APA.

18          I'm not sure about Mr. McMahon, so Mr. McMahon

19 is a little different only because he doesn't appear to

20 be on this list, although he might be one of the PMKs.

21 I'm not sure.  I don't remember what Mr. McMahon -- he

22 was the -- I'm not sure what he adds more than

23 Ms. Berkel adds.

24      MR. STRUMWASSER:  He was the chief of operations,

25 and he was Ms. Berkel's boss.
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 1      THE COURT:  Right.

 2      MR. STRUMWASSER:  And we have a bunch of comments

 3 in the record back and forth --

 4      THE COURT:  That she didn't know what they were.

 5      MR. STRUMWASSER:  -- she didn't know what they

 6 were, or she had a gloss on them that was different

 7 than the words suggested to us.

 8          So those are -- you know.  And then there's a

 9 lot of stuff in the record where we're talking about

10 whether people have enough resources.  Mr. Greenberg

11 wrote an e-mail to Mr. McMahon saying, "I'm concerned

12 about resources."

13          The whole thing about, you recall, there was a

14 discussion from Ms. Berkel about whether or not they

15 were going to migrate from RIMS, and there was a

16 meeting Connecticut about that.  And she testified that

17 she didn't remember everybody that was there, but she

18 remembered discussing it with Wichmann and McMahon.  So

19 I mean --

20      THE COURT:  Maybe Wichmann's enough.  I mean, I

21 don't know.  Maybe we don't need them both.  Maybe

22 Wichmann is enough.  But let's see.

23      MR. STRUMWASSER:  I'm happy to start with

24 Wichmann.

25      THE COURT:  I definitely am inclined to have
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 1 Mr. Wichmann come.

 2      MR. KENT:  While we're talking about this

 3 supplemental witness list, there's two people, Ruth

 4 Watson and Samia Soliman.

 5      THE COURT:  And I understand they don't work for

 6 you anymore.

 7      MR. KENT:  Correct, correct.

 8      THE COURT:  So I've told them that's their

 9 problem.

10      MR. KENT:  But the other issue is CDI's case is

11 over.  Are we to assume that these people are being

12 call as rebuttal witnesses?

13      MR. STRUMWASSER:  Yes.

14      THE COURT:  Yes, and that's IT and accounting.

15      MR. STRUMWASSER:  It's IT and membership

16 accounting.  But Ms. Watson was also on some of the war

17 room stuff.

18      MR. GEE:  Integration teams.

19      MR. STRUMWASSER:  Integration teams.

20      THE COURT:  That's their problem.  If they're not

21 working for you anymore, they come as rebuttal.  Let's

22 see if they make it here any more than Ms. Love does.

23          How are we doing with Ms. Love?

24      MR. KENT:  I have to double-check.  I know it's

25 been assigned to a judge to issue whatever paperwork
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 1 needs to be assigned.  I assume that an L.A. County

 2 sheriff will go knock on her door with a gun and a

 3 badge.

 4      THE COURT:  All right.  So we'll be back here

 5 tomorrow morning at 9:00 o'clock?

 6      MR. KENT:  Yes, your Honor.

 7      MR. STRUMWASSER:  Yes.  Thank you.

 8      THE COURT:  Thanks.

 9          (Whereupon, the proceedings recessed

10           at 12:05 o'clock p.m.)
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 1 Thursday, November 18, 2010          9:05 o'clock a.m.

 2                         ---o0o---

 3                   P R O C E E D I N G S

 4      THE COURT:  Okay.  This is on the record.  This is

 5 before the Insurance Commissioner of the State of

 6 California in the matter of the accusation against

 7 PacifiCare Life and Health Insurance Company.  This is

 8 OAH Case No. 2009061395, Agency No. UPA 2007-00004.

 9          Today's date is November 18th, 2010.  Counsel

10 are present.  We don't have a respondent today?

11      MR. VELKEI:  Your Honor, actually, Mr. Toda will

12 be here.  His flight is delayed.

13      THE COURT:  Okay.

14      MR. VELKEI:  So as soon as he gets in, he'll come

15 right over.

16      THE COURT:  All right.  I received a motion which

17 I will mark for the record.  I assume you want to

18 respond?

19      MR. STRUMWASSER:  Yes, your Honor.  May we have

20 until December 6th?

21      THE COURT:  Yes.

22      MR. VELKEI:  I think the next in order is 5441,

23 your Honor.

24      THE COURT:  It is 5441.  So I can do that.

25          (Respondent's Exhibit 5441 marked
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 1           for identification)

 2      THE COURT:  And I have a floating document -- when

 3 I was going through all the material yesterday.  I have

 4 penciled on it "5416," but 5416 is the CMA material.

 5 And it appears to be a subpoena to Aetna Life Insurance

 6 Company.

 7      MR. VELKEI:  This issue came up -- this was when

 8 we were doing Mr. Laucher, on the third day, and

 9 Mr. Strumwasser raised it kind of late in the morning.

10 There's some subpoenas on carriers.  And we're working

11 with those carriers now.

12      THE COURT:  Okay.  But I don't think 5416 is a

13 good number for it.

14      MR. VELKEI:  We had not marked it.  We just handed

15 it up to you while we were in the process of --

16      THE COURT:  All right.  So it's not marked?

17      MR. VELKEI:  Not marked.

18      THE COURT:  Okay.  And then -- all right.

19          Mr. Velkei, are you going to call another

20 witness?

21      MR. GEE:  Your Honor, before we do, we have

22 Mr. Washington's declaration that your Honor requested

23 yesterday.

24      THE COURT:  Okay.  All right.

25      MR. STRUMWASSER:  There's one other matter.



13660

 1      THE COURT:  Okay.  Let me mark this one.

 2          All right.  So as 878, I'm going to mark the

 3 declaration of Mr. Washington.

 4          Oh, what's 877?  Does anybody know what 877

 5 is?

 6      MR. GEE:  We don't have anything for 877.  I think

 7 this might be --

 8      THE COURT:  I see.  Never mind.

 9          So this is 877 -- I apologize -- the

10 declaration of Mr. Washington is 877.

11          (Department's Exhibit 877 marked

12           for identification)

13      THE COURT:  I assume you want some chance to look

14 at it before we discuss it?

15      MR. VELKEI:  Yes, your Honor.  Thanks very much.

16      THE COURT:  And then you had another matter?

17      MR. STRUMWASSER:  Yes, your Honor.  Yesterday, we

18 talked about Exhibit 465, the -- which PacifiCare has

19 asserted a claim of attorney-client privilege.

20          We reviewed the record last night and

21 determined that nothing -- that it still is sort of

22 hanging.  It's been dragging along.  I think your Honor

23 gave it back, but it was not withdrawn.  We're prepared

24 to entertain a request that we withdraw it, but there

25 was a reference a couple of times, I think, in the
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 1 record to PacifiCare identifying who the lawyer is and

 2 giving us a foundation for the claim of privilege.  And

 3 if they do that, we'd be happy to look at it.  But so

 4 far we haven't seen anything.

 5      THE COURT:  Can you go back and look and see what

 6 the name of the lawyer was?

 7      MR. VELKEI:  It's Peter Walsh, your Honor.  And

 8 Peter Walsh is head of litigation within the legal

 9 department of UnitedHealthcare Group.  He was one of

10 several lawyers that were involved in working on that

11 presentation.  And the presentation is clearly marked

12 on the front "Attorney-Client Privileged

13 Communication."

14      MR. STRUMWASSER:  So the representation is that

15 Mr. Walsh contributed to the preparation of that

16 document?

17      MR. VELKEI:  Yes, he was involved in it, as were

18 other lawyers.

19      MR. STRUMWASSER:  Then we withdraw it.

20      THE COURT:  All right.  Thank you.

21      MR. VELKEI:  Thank you.

22      THE COURT:  Okay.  Then now that we bring it up,

23 there were those other documents that you were going to

24 look at.

25      MR. VELKEI:  Mr. McDonald is ready to go.
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 1      THE COURT:  Mr. McDonald, we missed you yesterday.

 2      MR. STRUMWASSER:  We know he wasn't gone except

 3 for a very good reason.

 4      THE COURT:  I think it was 836 you were going

 5 to --

 6      MR. McDONALD:  Yes, no objection.

 7      THE COURT:  All right.  That will be entered.

 8          (Respondent's Exhibit 836 admitted into

 9           evidence)

10      THE COURT:  837?

11      MR. McDONALD:  No objection.

12      THE COURT:  That will be entered.

13          (Respondent's Exhibit 837 admitted into

14           evidence)

15      THE COURT:  839?

16      MR. McDONALD:  No objection.

17      THE COURT:  That will be entered.

18          (Respondent's Exhibit 839 admitted into

19           evidence)

20      THE COURT:  840?

21      MR. McDONALD:  No objection.

22      THE COURT:  That will be entered.

23          (Respondent's Exhibit 840 admitted into

24           evidence)

25      THE COURT:  842?
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 1      MR. McDONALD:  Your Honor, we have issues with

 2 both 842 and 843.

 3      THE COURT:  Okay.  Can you go over them with

 4 Mr. Gee?

 5      MR. McDONALD:  Sure.  It may be just a matter for

 6 us to -- there's anomaly that appears in the document.

 7 I can explain to your Honor; we can take a look at it

 8 ourselves.

 9      THE COURT:  Okay.  You can meet and confer, and if

10 you need me, that's fine.

11      MR. McDONALD:  Sure.

12      THE COURT:  845?

13      MR. McDONALD:  No objection.

14      THE COURT:  That will be entered.

15          (Respondent's Exhibit 845 admitted into

16           evidence)

17      THE COURT:  847?

18      MR. McDONALD:  No objection.

19      THE COURT:  That will be be entered.

20          (Respondent's Exhibit 847 admitted into

21           evidence)

22      THE COURT:  Is that it?  Yes, that's it.  So if

23 you can meet and confer on that one and let me know

24 what you want to do.

25      MR. McDONALD:  Thank you, your Honor.
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 1      THE COURT:  All right.  Now, are you ready to call

 2 your witness?

 3      MR. VELKEI:  Thank you, your Honor.

 4          The respondent would like to call back to the

 5 stand Mr. Jon Murray.  Mr. Murray was here in February

 6 for two days of cross-examination.  We just wanted to

 7 get a more fulsome direct in response to that.

 8      THE COURT:  Mr. Murray, you've been previously

 9 sworn in this matter, so you're still under oath.  If

10 you could take the stand and state your name and spell

11 it for the record.

12          Yes?

13      MR. STRUMWASSER:  Is that the way it works?  If a

14 witness is excused, he still is under oath?

15      THE COURT:  So did we actually release him?

16      MR. STRUMWASSER:  I thought we did.

17      THE COURT:  All right.  Well, let me look.

18          I do have you released.  All right.

19          (Witness sworn)

20                     JONATHON MURRAY,

21          called as a witness by the Respondents,

22          having been duly resworn, was examined

23          and testified further as hereinafter

24          set forth:

25      THE COURT:  Please be seated.  Please state your



13665

 1 first and last name, and spell them both for the

 2 record.

 3      THE WITNESS:  Jonathon Murray, J-O-N-A-T-H-O-N,

 4 M-U-R-R-A-Y.

 5      MR. VELKEI:  So your Honor, if I could mark as

 6 Exhibit 5442 Mr. Murray's CV.  We provided this to the

 7 Department yesterday.

 8      THE COURT:  All right.  Exhibit 5442 will be

 9 Mr. Murray's CV.

10          (Respondent's Exhibit 5442 marked

11           for identification)

12             DIRECT EXAMINATION BY MR. VELKEI

13      MR. VELKEI:  Q.  Mr. Murray, if you would take a

14 moment to look over Exhibit 5442 and let me know when

15 you're done.

16      A.  Okay.

17      Q.  All right.  Do you recognize Exhibit 5442?

18      A.  Yes, I do.

19      Q.  What is that, sir?

20      A.  This is my resume.

21      Q.  Just a few preliminary questions to get out of

22 the way.

23          So you graduated from UCLA in the spring of

24 1993?

25      A.  That's correct.
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 1      Q.  And then you obtained an MBA from Long Beach

 2 State in the fall of 1995; is that correct?

 3      A.  Yes.

 4      Q.  When did you first join PacifiCare/United?

 5      A.  November of 1994.

 6      Q.  And that was while you were in business

 7 school?

 8      A.  That's correct.

 9      Q.  And which of the two organizations did you

10 join at that time?

11      A.  I joined PacifiCare.

12      Q.  So in total, if I'm correct, it looks like

13 you've been with the company for 16 years?

14      A.  Yes.

15      Q.  And during the course of those 16 years with

16 the company, generally how would you describe the focus

17 of your work?

18      MR. STRUMWASSER:  Vague.

19      THE COURT:  Pardon?

20      MR. STRUMWASSER:  Vague.  I don't know what that

21 means.

22      THE COURT:  I'll allow it.  It's preliminary.

23      THE WITNESS:  The positions that I was in were

24 primarily focused on process improvement, reporting,

25 and database design.
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 1      MR. VELKEI:  Q.  When did you first become

 2 involved in this kind of work?

 3      A.  Fairly much right from the beginning as a

 4 reporting analyst, working within business operations.

 5      Q.  Did you continue to work on process

 6 improvement, reporting, and database design -- did you

 7 continue to work on that throughout your time at the

 8 company?

 9      A.  Certainly.  Although at one point I moved into

10 the claims department and became a claims manager over

11 the rework teams.

12      Q.  Why don't we spend a little time, if we can,

13 on your CV.  And I'd like to direct your attention to

14 your responsibilities as an operations manager, claims

15 support and resolution, from July of 2003 to December

16 of 2005.

17          Could you talk generally about what your

18 responsibilities were in that position?

19      A.  As an operations manager, I was responsible

20 for teams of claims examiners that focused on claims

21 rework.  And I had some teams that supported our

22 applications that supported those rework processes.

23 One of the large projects that I work on was developing

24 an application that distributed claims rework

25 throughout our different operational teams.
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 1      Q.  Before we go there, Mr. Murray, in the course

 2 of your work as an operations manager, would it be fair

 3 to say that you developed a familiarity with claims

 4 handling processes?

 5      A.  Yes.

 6      Q.  Would that have included both PPO and HMO or

 7 just one of them?

 8      A.  Both products.  While I started in HMO and

 9 that was the majority of my team, I also had a team of

10 PPO rework examiners.

11      Q.  How many PPO examiners were you responsible

12 for, Mr. Murray?

13      A.  At any given time, probably between 8 and 12.

14      Q.  What was the focus of their work?

15      A.  That team was dedicated to working the

16 in-patient claims for the western region.

17      Q.  Prior to your position as operations manager,

18 did you have additional experience related to claims

19 handling?

20      A.  Yes, I did.

21      Q.  What -- can you describe generally what that

22 was?

23      A.  In the prior position of manager of HMO

24 claims, I was brought in to focus on rework.

25 Previously, the rework teams were part of the
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 1 production manager's organization, and they brought me

 2 in to specialize on rework so that we could create more

 3 effective processes on handling it.

 4      Q.  Okay.  You talked about designing sort of

 5 process improvements and architecture.  During your

 6 time as an operations manager at PacifiCare, were you

 7 involved in designing claims processing architecture?

 8      A.  Claim -- we developed databases designed to

 9 distribute rework claims to different processing teams.

10      Q.  Forgive me, but is that a "yes"?

11      A.  Yes, it is.

12      Q.  Okay.  And can you talk about some of the

13 architecture that was designed during this period of

14 time by you?

15      A.  Yes.  To start with, we had a lot of different

16 processes that handled claims rework.  We had work

17 coming in via phone calls, via letters, via projects.

18 And we developed a lot of individual databases to try

19 and handle that information, to be able to give us

20 reporting on what was out there and what the results of

21 that work was.

22          Eventually, over time, we determined that we

23 needed a single system that would cover everything.  So

24 we embarked on an application called REVA that was

25 intended to be a single source of managing all of the
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 1 rework activity within the western region and

 2 eventually with PPO.  And that included both reporting

 3 functions as well as distributing work to the various

 4 teams that worked those claims.

 5      Q.  How did it come about that you became involved

 6 in that process?

 7      A.  Well, up until that point, focusing on rework,

 8 we determined that the standard production systems were

 9 inadequate to be able to manage the inventories and the

10 types of work that was coming in.  So we developed

11 specialized applications to be able to focus on that

12 work and be able to improve our components.

13      Q.  Focusing on you in particular, Mr. Murray, why

14 you as opposed to others within the organization?

15      A.  Well, my team was the one that was doing the

16 work, so I had a vested interest in making sure that it

17 was working as efficiently as possible.  And I had a

18 history of developing different applications for

19 business uses to improve efficiency.

20      Q.  How long did it take you to complete the

21 design of REVA?

22      A.  Once we decided who was going to build it and

23 all that kind of -- the background, it was about a

24 nine-month effort to get the application developed,

25 tested, and implemented in our first phase.
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 1      Q.  Since its original design, have there been

 2 modifications to the system?

 3      A.  Definitely.  One of the major modifications

 4 was, within a year after the initial implementation, we

 5 expanded it to also be able to accommodate PPO.

 6      Q.  When you design a system like this, is there

 7 an expectation that there will be changes and

 8 modifications going forward?

 9      A.  Certainly.

10      Q.  Why is that?

11      A.  When you go into it, you want to try and get

12 something that's working, day one.  But business

13 requirements change.  And the expectation of what's

14 going to be handled by the system or what you're going

15 to be able to get out of the system might change.  So

16 typically any type of new application is going to have

17 several phases of implementation.

18      Q.  Were there any other systems that you were

19 responsible for designing during your time at

20 PacifiCare?

21      A.  Yeah, there were several.  An example might be

22 we had different systems for handling retroactive claim

23 adjustments.  When there was a contract change that was

24 retroactive, we need to be able to go back and reprice

25 those claims.
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 1      Q.  Now, after the merger with United, did your

 2 responsibilities change at the company?

 3      A.  Not significantly.  I had the same teams

 4 reporting to me.  But I continued to be involved in

 5 process improvement activities.

 6      Q.  So just looking at your CV, your title as of

 7 1/06, January of '06, became manager operations claims,

 8 Uniprise transaction team.  And could you describe for

 9 us generally what your responsibilities were during

10 this period of January 2006 through April of 2007?

11      MR. STRUMWASSER:  I don't think the word "team" --

12 he read the word "team" in there.  It was just

13 "Uniprise Transaction."

14      THE COURT:  Are you reading from there, or was it

15 just a question?

16      MR. VELKEI:  I guess I was just elaborating, your

17 Honor, because there's a little syntax issue.

18      THE COURT:  All right.  I'll allow the question.

19      THE WITNESS:  My primary responsibility during

20 that period of time was to develop an online routing

21 correspondence system to handle our mailroom

22 activities.

23      MR. VELKEI:  Q.  Okay.  So the work with Lason was

24 what principally kept you busy during this period of

25 time?
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 1      A.  That was certainly a good percentage of the

 2 work I was doing.  I also had, you know, my ongoing

 3 department responsibilities of working with the claims,

 4 claims teams.

 5      Q.  Mr. Murray, during this period of time, 2006

 6 and early 2007, did you have any responsibility or

 7 oversight of the Cypress mailroom?

 8      A.  Yes, I did.

 9      Q.  When did you first take on that responsibility

10 of overseeing the Cypress mailroom?

11      A.  I would -- I don't know exactly, but it was

12 around the beginning of the second quarter of 2006.

13      Q.  Fair to say you're familiar, then, with how

14 that Cypress mailroom operated?

15      A.  Yes.

16      Q.  Could you describe just generally how the

17 Cypress mailroom operated prior to being closed by the

18 company?

19      A.  Yes, it was a very manual process.  The mail

20 would come in each day, usually anywhere from 10 to 20

21 bins of mail.  It would go through a manual sort to

22 divide up keyable versus non-keyable mail.  And then it

23 would get distributed out to various departments for

24 handling.

25      Q.  Was there any level of visibility into the
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 1 processes in the mailroom?

 2      MR. STRUMWASSER:  Objection.  I've never

 3 understood that term "visibility."  I think it's vague

 4 and unintelligible in this context.

 5      THE COURT:  Could you read the question back

 6 please?

 7      MR. VELKEI:  Just your Honor, was there any level

 8 of visibility -- into how the -- is there some ability

 9 to assess how the mailroom was functioning on a daily

10 basis?

11      MR. STRUMWASSER:  Getting rid of "visibility"

12 helped.  Now if I could know what the subject and the

13 object of the verb is, that would be very helpful too.

14      MR. VELKEI:  I think it's really if the witness

15 understand the question as opposed to --

16      THE COURT:  Well, everybody needs to understand

17 question.

18      MR. VELKEI:  Right.

19      THE COURT:  So you're asking him whether he could

20 tell what was really going on in the mailroom?

21      MR. VELKEI:  Right.

22      THE COURT:  All right.  I'll allow it.

23      THE WITNESS:  Because it was a manual process and

24 we didn't have any system to track the volumes that

25 were coming in or going out of the mailroom, there
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 1 really was very little ability to track what happened

 2 to mail once it was delivered out to various

 3 departments.

 4      MR. VELKEI:  Q.  Did you consider that to be a

 5 problem, Mr. Murray?

 6      A.  Yes, I did.

 7      Q.  Prior to the merger with United, had there

 8 ever been discussions at PacifiCare about closing the

 9 Cypress mailroom?

10      A.  Yes, there was.

11      Q.  Was there ever a decision made by PacifiCare

12 prior to the acquisition or merger with regard to that

13 issue?

14      A.  Yes, there was.

15      Q.  What was the decision that was reached by

16 PacifiCare management?

17      A.  The decision was to outsource the activities

18 to a vendor.

19      Q.  Meaning to close the Cypress mailroom?

20      A.  That's correct.

21      Q.  When was that decision first made?

22      A.  Probably around March or April of 2005.

23      MR. VELKEI:  I would like to, if I could,

24 introduce 5443, which is just a demonstrative slide

25 talking about a timeline with respect to outsourcing of



13676

 1 the Cypress mailroom.

 2      THE COURT:  5543 is a --

 3      MR. STRUMWASSER:  "5543"?

 4      THE COURT:  5443.  I don't think he said, that but

 5 it is 5443.

 6          You might want to write that on the -- a

 7 timeline for Cypress mailroom outsourcing.

 8          (Respondent's Exhibit 5443 admitted into

 9           evidence)

10      MR. VELKEI:  Q.  So do you recognize what's been

11 marked for identification as 5443, Mr. Murray?

12      A.  Yes, I do.

13      Q.  So could you explain what this is?

14      A.  This is a timeline of events related to the

15 transition of mailroom activities to a vendor.

16      Q.  It's your testimony, Mr. Murray, that the

17 decision to close the Cypress mailroom occurred prior

18 to the acquisition?

19      A.  Yes, that's correct.

20      Q.  And in fact, if I read this timeline correct,

21 is it fair to infer that the decision was made well

22 before the merger was even announced in July of 2005?

23      MR. STRUMWASSER:  I'm not sure "well" is a fair

24 characterization.

25      THE COURT:  It was announced?
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 1      THE WITNESS:  It was certainly announced before

 2 the acquisition was announced.

 3      MR. VELKEI:  Q.  Were you involved in the decision

 4 to close the Cypress mailroom?

 5      A.  No, I wasn't.

 6      Q.  Were you told the reasons for the decision?

 7      A.  Basically, we were looking to create

 8 efficiencies within the operation and improve our

 9 processes.

10      Q.  What was the projected date by PacifiCare for

11 closing the Cypress mailroom?

12      A.  I'm not aware of a specific date to complete

13 all outsourcing of the mailroom.  I was focused on the

14 correspondence piece that was targeted for

15 implementation around the end of 2005.

16      Q.  Okay.  And I didn't ask you, Mr. Murray.  You

17 testified you weren't involved in the actual decision,

18 but did you agree with the decision in March of 2005 to

19 close the Cypress mailroom and outsource that

20 functionality to an outside vendor?

21      A.  Yes, I did.

22      Q.  Why is that?

23      A.  Well, for several years prior to that time, we

24 had been trying to come up with ways to automate the

25 correspondence handling.  We had looked at various
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 1 technologies that were within the company, including

 2 our imaging system, including fax server technology.

 3 But with the complexity of the process, we really

 4 weren't able to come up with something internal that

 5 was really going to meet the business needs.

 6      Q.  Why not just stick with the Cypress mailroom

 7 then?  Why close it and outsource to a vendor?

 8      A.  I think that's outside of the scope of what I

 9 was -- had visibility to --

10      MR. STRUMWASSER:  I think that's a complete answer

11 to the question.

12      THE COURT:  He can explain his answer.

13          Did you want to explain your answer?

14      MR. STRUMWASSER:  His answer was he didn't know.

15      MR. VELKEI:  Well --

16      THE COURT:  Can you repeat the question.

17      MR. VELKEI:  I'm happy to rephrase.

18      Q.  So it's your testimony that you agreed with

19 the decision to close the mailroom.  If I understand

20 correctly, it's your testimony that internally the

21 company didn't have the technology to do this

22 themselves, correct?

23      MR. STRUMWASSER:  I think that mischaracterizes

24 his testimony.

25      THE COURT:  Overruled.
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 1      MR. VELKEI:  Do you want to have that read back?

 2          Can you read the question back?

 3          (Record read)

 4      THE WITNESS:  Yes, that's correct.

 5      MR. VELKEI:  Q.  So my question really is, if the

 6 company didn't have the technology to do it themselves,

 7 in your opinion, was it better to stay with the old

 8 mailroom or to move out to a vendor for outsourcing?

 9      A.  It was definitely better to move to a vendor

10 that had experience in this area.

11      Q.  Why, in your opinion, was it better to

12 outsource the work rather than keep the old mailroom?

13      A.  The current process that we had was difficult

14 to manage, difficult to track and was centralized

15 around a few knowledge holders that -- it wasn't really

16 repeatable to other staff.  So to be able to have

17 something that allowed us to move mail around to

18 various locations instantaneously was certainly

19 desirable.

20      Q.  All right.  With regard to the work that you

21 were specifically asked to do -- and we've touched on

22 it a bit -- what was specifically your assignment in

23 March or April of 2005 when you were told the Cypress

24 mailroom was going to be closed?

25      A.  I was asked to design a process for taking the
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 1 correspondence handling, the non-keyable, and move that

 2 to the outsourced vendor.

 3      Q.  Why, in your opinion, why is it your

 4 understanding that you were chosen to take on that

 5 responsibility?

 6      A.  Well, my department was the customer of 80

 7 percent of the documents that were considered

 8 non-keyable.  So I had a vested interest in making sure

 9 that that process worked correctly, worked well for us.

10 And I had experience in developing work flow

11 applications before, so it seemed to be the natural

12 choice.

13      Q.  Were there others that had the same level of

14 experience that you did in terms of work flow

15 applications and process improvements, in your opinion?

16      A.  Certainly there are other folks that were

17 involved in process improvement but not with also

18 having the responsibility for the claims rework area.

19      Q.  So just to close the loop, in your opinion at

20 the time, were there others that had the same level of

21 experience and capabilities to take on the project

22 besides yourself?

23      A.  No.

24      Q.  I believe you testified in your

25 cross-examination that the decision was made to
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 1 outsource the mailroom, the Cypress mailroom, to a

 2 vendor called ACS.  Do you recall that testimony?

 3      A.  Yes, that's correct.

 4      Q.  Mr. Murray, were you involved in the decision

 5 to hire ACS?

 6      A.  No, I wasn't.

 7      Q.  Had you ever even dealt with ACS prior to this

 8 time?

 9      A.  No, I hadn't.

10      Q.  So did you have a strong opinion one way or

11 the other about whether ACS was the right vendor to

12 utilize?

13      A.  No, I didn't.

14      Q.  Now, there's also been a fair amount of

15 discussion in your cross-examination but with respect

16 to a number of witnesses about whether anyone took the

17 time to document the processes within the old Cypress

18 mailroom before folks were let go.

19          Did you -- were you aware of whether or not

20 someone actually documented those processes prior to

21 the mailroom being closed?

22      A.  Yes.

23      Q.  And who did that, to the best of your

24 knowledge, Mr. Murray?

25      A.  I did.
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 1      Q.  Did others assist you in that process?

 2      A.  Definitely.

 3      Q.  Can you describe for us, what was the process

 4 you and your team undertook to document what was going

 5 on in the Cypress mailroom?

 6      A.  So in preparation for -- to do outsourcing or

 7 creating an online correspondence system, we needed to

 8 be able to write documentation that would allow a

 9 vendor to be able to recognize the different types of

10 documents that we receive.

11          Now, in a claims mailroom in this type of a

12 health plan, you get a very wide range of documents.

13 It's a very complex process to try and understand what

14 the various documents are and then where they need to

15 go.

16          So my approach there was to try and separate

17 the decision between what a document is and where the

18 document goes.  The current mailroom process was all

19 related to identifying the location of the document,

20 the destination of the documents.  But there was no

21 documentation about how do you even determine what the

22 document is so that you can fill it in in the right

23 place on the grid.

24      Q.  Okay.  So focusing then on what efforts you

25 undertook to document those processes, what did you do?
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 1      A.  We spent at least five to six weeks with the

 2 mailroom staff, the ones that had the experience in

 3 distributing these documents.  And we went through a

 4 detailed process of trying to physically identify what

 5 are the telltale signs of a piece of mail that results

 6 in it being selected as a certain type of document.

 7          It was a difficult process because they were

 8 so focused on, "Oh, that document goes here."  I tried

 9 to release them of that responsibility and say, "But

10 how do you even know what it is?"

11          So we created a lot of documentation with a

12 process to be able to get to that answer as quickly as

13 possible.

14      Q.  Did you personally interview folks within the

15 mailroom?

16      A.  Yes.

17      Q.  And did others besides yourself interview

18 folks within the mailroom?

19      A.  Yes.

20      Q.  Who were some of the people in the mailroom

21 that you interfaced with most?

22      A.  There was one senior correspondence sorter in

23 particular that I spent a lot of time with.  She had

24 the most history with that type of work.  I also spent

25 a great deal of time with the claims mailroom
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 1 supervisor, who had a better knowledge of the scanning

 2 and printing processes within the mailroom.  And then

 3 also the claims mailroom manager at the time was more

 4 of a strategic interface, figuring out dates and

 5 timelines and things like that.

 6      Q.  Who was the claims mailroom supervisor back in

 7 2005-2006?

 8      A.  Her name was Kathy Vreeland.

 9      Q.  Is she still with the company today?

10      A.  Yes, she is.

11      MR. VELKEI:  Mr. Murray, I'd like to mark as

12 Exhibit 5444, what is a very thick set of documents

13 with tabs.  And I'm going to ask you to explain what

14 this is.

15          To try to save paper, your Honor, we actually

16 did double-sided, and it still is as thick as it is.

17      THE COURT:  Can you tell me what it is?

18      THE WITNESS:  Yes.  This is the documentation that

19 we provided to assist our vendors with coding and

20 document type.

21      THE COURT:  So this is a mailroom function?

22      THE WITNESS:  This is a sorting -- sorting

23 documentation.

24      THE COURT:  When did do you this?

25      THE WITNESS:  In fourth quarter of 2005.
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 1      MR. STRUMWASSER:  May I ask, just for bookkeeping

 2 sake, is this something we can call a December '05

 3 document?  Is that the way it should be dated?

 4      MR. VELKEI:  I appreciate that you're jumping in

 5 with questions.  I think probably the best thing to do

 6 is how --

 7      Q.  Is it fair to describe this as a binder with

 8 materials reflecting your documentation of the mailroom

 9 processes?

10      A.  Yes, it is.

11      Q.  This would have been prepared in the fourth

12 quarter of 2005?

13      A.  That's when we were compiling it

14      THE COURT:  So the date on it is actually January

15 9th, 2006; is that correct?

16      THE WITNESS:  Yes.  Every time we had a new

17 version, perhaps a new example or update to the

18 document, it would get a new date.  This is the

19 earliest version of the document that I had available.

20      THE COURT:  Let's call it January '06.

21          (Respondent's Exhibit 5444 marked for

22           identification)

23      MR. STRUMWASSER:  All right.  Thank you.

24      MR. VELKEI:  Q.  Mr. Murray, maybe you can walk us

25 through with now a little bit more detail in terms of
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 1 what's reflected in here.

 2          If you could just turn, open the first tab,

 3 "Section A:  Member & PHS Employee Correspondence."  So

 4 could you just explain in this Tab A what is reflected

 5 here?

 6      A.  Each section represents a group of

 7 correspondence examples that are based on what was the

 8 source of the document.

 9          There's actually a few pages that would

10 normally precede this that helps the user identify

11 which group they would go to.  But once you get to a

12 group -- for instance, if you determine that a piece of

13 correspondence had been received from a member or on

14 behalf of a member, then they would go to the Section

15 A, and then they would determine what group of

16 documents would it fall under.  Is it an appeal?  Is it

17 eligibility information?  Is it member correspondence?

18 Or is it PacifiCare employee correspondence?

19          And then they would be able to go in to this

20 more detailed page and get specific queues that would

21 cause them to select specific code.  And then we had

22 various examples of different documents that would fall

23 under that code because often documents don't always

24 look the same.  So we would try and give as many

25 different variations as we could.
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 1      Q.  Were these examples all taken from the Cypress

 2 mailroom?

 3      A.  Yes, they were.

 4      Q.  Were you involved in selecting the examples

 5 that would be utilized?

 6      A.  Yes.

 7      Q.  Then if we go on, then, to the next section.

 8 What is the purpose of each of these sections that are

 9 reflected in the Exhibit 5444?

10      A.  We didn't want to have the users to have to

11 focus on the entire book at one time.  Obviously that

12 would be difficult.

13          What we wanted to do is have each section

14 focus on a collection of documents and document types

15 that were based on where did the correspondence come

16 from.  So it would help focus them into an area.  And

17 then they would have plenty of examples to work with

18 that would help them select the appropriate code.

19      MR. VELKEI:  You mentioned that the first few

20 pages of this document were missing from this

21 particular draft.

22          I'd like to show you a second document, mark

23 it as 5445.  And perhaps you can give some further

24 insight into what would have been found on those first

25 couple of pages.
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 1          And this document, your Honor, is labeled

 2 "Correspondence Indexing."  I don't see a date on this

 3 particular iteration.  Let me at least get it in front

 4 of the Court.

 5      THE COURT:  All right.  5445, titled

 6 "Correspondence Indexing."

 7          (Respondent's Exhibit 5445, PAC0773776 marked

 8           for identification)

 9      MR. VELKEI:  Q.  Do you recognize Exhibit 5445,

10 Mr. Murray?

11      A.  Yes.

12      Q.  Can you explain what this is?

13      A.  Yes.  This is a later version of the actual

14 text for the training documentation.  From time to

15 time, we would get updates and clarifications that

16 would occur that we would want to insert into the

17 larger document that included the examples.  But the

18 first three pages of this later version would have been

19 identical to the first three pages on this earlier

20 version.  That part never changed.

21      Q.  So the first three pages are, in effect, like

22 a table of contents to what is contained the binder?

23      A.  A guide towards driving the user towards the

24 appropriate section.  It's the sections that would

25 change from time to time.
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 1      Q.  How much time did you and your team take

 2 putting these -- this documentation together?

 3      A.  At least six weeks, if not more.  And that's

 4 just to get the first versions together and then a

 5 continual update as we worked with the vendors to try

 6 and train them up on being able to follow these

 7 procedures.

 8      MR. STRUMWASSER:  I'm sorry.  I was slow in making

 9 an objection, but perhaps I can just make one right

10 now.  It's not clear to me from Mr. Velkei's prior

11 question, "How much time did it take to prepare these?"

12 whether he was speaking about 5444 or 5445.

13      THE COURT:  I believe he was talking about 5445,

14 and then when there were updates on it.  Correct?

15      MR. VELKEI:  Right, and just the collective

16 process.  I mean, we can include --

17      Q.  They're different iterations of the same

18 document, correct?

19      A.  That's correct.

20      Q.  So the first iteration, which is 5444, was

21 completed sometime in early January of 2006, correct?

22      A.  That's correct.

23      Q.  And on that first document, 5444, roughly how

24 much time did it take you and your team to put that

25 information together?
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 1      A.  At least six weeks.

 2      MR. STRUMWASSER:  Thank you.

 3      MR. VELKEI:  Q.  Now, you testified in your

 4 cross-examination that at some point you were notified

 5 that there was going to be a change in the vendor that

 6 was going to be utilized for outsourcing the Cypress

 7 mailroom functions.  Do you recall testifying about

 8 that?

 9      A.  Yes, I do.

10      Q.  When did you first hear that there was going

11 to be a change in vendors?

12      A.  In mid February of 2006.

13      Q.  What were you told at that time?

14      A.  That we were going to be switching from the

15 PacifiCare vendor to Lason, which was the -- United's

16 mailroom vendor at the time.

17      Q.  Okay.  And were you concerned at that time

18 about the transition from one vendor to the other?

19      A.  Not in terms of the concept of what we were

20 trying to do, but honestly, I didn't know, you know,

21 anything about Lason and didn't know what their

22 capabilities were.  So I was a little concerned.

23      Q.  When you say "not in terms of the concept of

24 what we were trying to do," what do you mean by that?

25      A.  Well, we were trying to develop an online
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 1 correspondence system.  And we had developed

 2 documentation and business requirements that would need

 3 to go into that in order for it to function.

 4      Q.  Okay.  But was there any concern that there

 5 would be difficulty in changing that design if it went

 6 to a new vendor?

 7      A.  No, it wasn't really dependant on the vendor

 8 themselves.  It was really a process that could be

 9 handled by, really, any vendor.

10      Q.  Were you asked to remain involved in the

11 project when you were told about this switch in

12 vendors?

13      A.  Yes, I was.

14      Q.  Did you consider yourself the right person for

15 the job?

16      A.  Definitely.

17      Q.  Why is that, Mr. Murray?

18      A.  Well, we had already gone through the process

19 of developing the business requirements, developing the

20 training documentation in addition to the prior

21 experience we discussed before.  So it was a natural

22 selection.

23      Q.  How soon after you were told about the

24 decision to use Lason did you start meeting with the

25 Lason folks?
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 1      A.  I would say within two to three weeks we

 2 started having meetings.

 3      Q.  What were those meetings -- can you just

 4 describe generally what those meetings were?

 5      A.  Well, it was first some introductions.  We

 6 shared with them what we had developed in terms of the

 7 online process.

 8          And they indicated that they had technology

 9 and the capability of doing something very similar.

10 They shared with me other versions of their own tool

11 which was called DocDNA and that it could be configured

12 to meet the requirements we laid out for online

13 corresponding routing.

14      Q.  You testified a few minutes ago that you had

15 concern because you didn't know very much about Lason.

16 Once you had the opportunity to meet with the people

17 from Lason, what was your impression about their level

18 of skill?

19      A.  They were very knowledgeable about the

20 process.  They had the technology and the resources to

21 be able to put together a system that would meet our

22 needs.  And they also were already running a very

23 similar process within United with nearly the same or

24 probably the same level of complexity that we were

25 dealing with with that same transition.
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 1      Q.  Once you had an opportunity to get to know the

 2 people at Lason, how would you compare their level of

 3 experience for this particular assignment to the prior

 4 vendor, ACS?

 5      A.  It actually looked like it was a better fit.

 6 When we were going through the implementation with ACS,

 7 they mentioned to us that, in their prior experience

 8 with doing this type of work, they'd never really dealt

 9 with many more than four or five different document

10 types.  So they were very nervous about the level of

11 complexity that this process actually introduced.

12      Q.  Did Lason have that same level of concern?

13      A.  No.  They had already been dealing with very

14 similar operations within United.

15      Q.  Focusing then on the ACS piece, what was the

16 status of the rollout of the program with ACS at the

17 time you learned in February of 2006 that a decision

18 was made to move to Lason?

19      A.  We had only just implemented the process.  We

20 were maybe three or four weeks in with only the partial

21 rollout of the system.

22      Q.  We've touched on this somewhat, Mr. Murray,

23 but once the decision was made to switch to Lason, did

24 you have to start all over on the design of the

25 project?
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 1      A.  Well, we needed to share with them the

 2 business requirements from the beginning.  But we

 3 already had all of it documented.  We already had the

 4 training documentation.  So it was pretty much

 5 transferable from one vendor to the next, particularly

 6 since they had a configurable application that would be

 7 able to meet those business requirements.

 8      Q.  Now, in your cross-examination by the

 9 Department counsel, I believe you testified that you

10 needed to essentially re-create the correspondence

11 routing application once the change to Lason was made.

12          What did you mean by that, Mr. Murray?

13      A.  Well, to a certain extent, we were starting

14 over with the relationship.  But the work that we had

15 done and the preparation and the planning into having a

16 process that would fit our needs was already done.  So

17 it was a matter of configuring the system and then

18 training the staff.

19      Q.  Did you intend to suggest that basically the

20 company had to start from scratch?

21      A.  No.

22      Q.  What was the amount of time that you and your

23 team had to make the transfer to Lason before the

24 system went live?  So put differently, when did the

25 system go live with Lason?
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 1      A.  July of 2006.

 2      Q.  And that's reflected here in this time line?

 3      A.  Yes.

 4      Q.  So fair to say you had roughly three or four

 5 months after you got notice of the decision to transfer

 6 this to the Lason vendor?

 7      A.  That's correct.

 8      Q.  Did you consider that to be enough time,

 9 Mr. Murray?

10      A.  It was going to be a challenge, but it was

11 enough time to get done what we needed to do.

12      Q.  When you say "It was going to be a challenge,"

13 what do you mean by that?

14      A.  Well, we didn't have a lot of time to spare.

15 We couldn't think about it for a long period, I mean,

16 wonder how it was going to happen.  We needed to get

17 busy and get meetings going right away.  And that's

18 what we did.

19          In that March time frame is really when it

20 started in earnest.  And we were working very closely

21 with them during that entire period of time in order to

22 make it happen.

23      Q.  In your opinion, if you'd had more time before

24 Lason went live, would it have made a difference in

25 terms of some of the challenges that we've seen and
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 1 discussed in this case?

 2      MR. STRUMWASSER:  That is a little vague.

 3      THE COURT:  Yeah.  I think you need to be more

 4 specific about what challenges were that were discussed

 5 in this case.

 6      MR. VELKEI:  Is there really any question at this

 7 point about some of the challenges?  I mean --

 8      THE COURT:  Well --

 9      MR. VELKEI:  Q.  You spent a couple days talking

10 about some of the challenges that Lason experienced.

11 Do you recall that?

12      A.  Yes.

13      Q.  Issues with document routing, right, secondary

14 documents, search functionality -- do you recall those

15 subject areas?

16      A.  Yes.

17      Q.  In your opinion, if there had been more time

18 before this process went live with Lason, would that

19 have impacted or affected any of those challenges?

20      A.  I'm not sure it would have.

21      Q.  In your opinion, did the switch to Lason

22 negatively impact the rollout of this process?

23      A.  No.

24      Q.  Let's spend a little time, if we can -- and

25 just to close the loop on that discussion, Mr. Murray,
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 1 how long in total did you have to design the process

 2 that was actually utilized with Lason, the vendor?

 3      A.  From the time we started planning the

 4 development and deployment of an online routing

 5 correspondence system, we were planning for

 6 approximately a year.

 7      MR. VELKEI:  Let me show you the next exhibit in

 8 order, Exhibit 5446.  And it's a demonstrative entitled

 9 "Lason Mail Processing Flow."

10      THE COURT:  5446 is "Lason Mail Processing Flow"

11 created for the hearing.

12          (Respondent's Exhibit 5446 marked

13           for identification)

14      MR. VELKEI:  Q.  Mr. Murray, do you recognize

15 5446?

16      A.  Yes, I do.

17      Q.  Can you explain what's reflected in this

18 particular document?

19      A.  This is a very high-level representation of

20 the mail flow.

21      Q.  I'm going to start here because I've heard

22 some discussion about IDC.  Can you explain what IDC

23 is?

24      MR. STRUMWASSER:  Your Honor, I think -- I'm going

25 to object on the grounds we don't have a date, as far
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 1 as I can tell.  Is this a description of the manual

 2 process or a description of the Lason process?

 3      THE COURT:  That's a good question.  When does

 4 this process relate to?

 5      MR. VELKEI:  How about -- why don't we do this.

 6      Q.  Does this accurately or does this reflect at a

 7 general level the process that you designed in 2006?

 8      A.  Yes.

 9      Q.  So this would have been the process that was

10 in place when the system went live with Lason in July

11 of 2006?

12      A.  That's correct.

13      Q.  So let's talk about this a little bit more.

14 So I've heard some discussion of IDC.  Can you explain

15 what that is?

16      A.  IDC is the internal distribution center.  It's

17 a mailroom within the PacifiCare campus that handles

18 non-claims-related mail, interoffice mail, and

19 various -- you know, transfer of documents through the

20 different buildings.

21      Q.  So it has nothing to do with claims

22 processing?

23      A.  That's correct.

24      Q.  So all claims-related mail, if I understand

25 correctly, goes from the PO boxes to RMO Lason Salt
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 1 Lake City?

 2      A.  Yes.  The PO boxes are USPS facilities.  So

 3 they had never come to PacifiCare at that point.  Then

 4 they were redirected over to the RMO in Salt Lake City.

 5      Q.  Now, we've heard these terms used several

 6 times -- "keyable" and "non-keyable" -- But if you

 7 could just explain what those two terms mean.

 8      A.  Yes.  "Keyable" is 85 percent of the mail.

 9 It's your standard clean claim form that doesn't --

10 that just basically needs to be submitted for keying

11 and then entered into our production systems for

12 processing.

13      Q.  How about the "non-keyable," what does that

14 mean?

15      A.  Those are the 15 percent of documents that are

16 attachments, additional information, inquiries, all

17 sorts of random mail that come into the claims PO boxes

18 that can't be put into the keyable process.

19      Q.  Is the keyable process or -- which is more

20 complex, the keyable or non-keyable?

21      A.  Non-keyable.

22      Q.  Why is it more complex?

23      A.  Because the range of documents are -- it's

24 extremely high.  You get -- you have no idea what's

25 going to be coming in from one day to the next, so you
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 1 need to be able to have a wide range of instruction on

 2 how to handle them and distribute the mail.

 3      Q.  What was the piece of this process that you

 4 designed?

 5      A.  The non-keyable process.

 6      Q.  Did you have visibility into the processes

 7 that were set up on the keyable side?

 8      A.  Yeah, to a certain extent, I had visibility

 9 because we were in many of the same meetings working on

10 the transition.

11      Q.  So if mail is delivered to the regional mail

12 office at Lason in Salt Lake City, what is the next

13 step in the process?

14      A.  Within RMO, by the end of the day, everything

15 that's received for the day into the RMO is scanned

16 into one of the various processes -- keyable, various

17 platforms; and non-keyable into the DocDNA process --

18 so they have a clean desk at the end of each day.

19      Q.  Okay.  We heard a lot of discussion in the

20 cross-examination about the use of folks in India to

21 assist in this process.  So when we see below,

22 "Keyable," "Non-Keyable," "Data Entry: Lason Mexico,"

23 "Doc Typing: Lason India" -- so focusing first on the

24 keyable side, so keyable is scanned.  What's the next

25 step in that process?
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 1      A.  That image of the claim would go to an

 2 offshore facility where the data would be keyed off of

 3 the image.  Then it would be transferred back into the

 4 PacifiCare platforms, the image as well as the data, in

 5 order to create a new claim record.

 6      Q.  How about, then, on the non-keyable side?

 7 Non-keyable is scanned.  What's the next step in the

 8 process?

 9      A.  Similarly, those images go to the offshore

10 site.  Then they follow our instructions to doc type

11 and assess some level of state and line of business.

12 Then that is transitioned back to the DocDNA system,

13 which our PacifiCare staff have access to work those

14 documents.

15      Q.  The folks in India, are they involved in

16 deciding where the particular non-keyable

17 correspondence goes?

18      MR. STRUMWASSER:  That really is a vague question

19 because deciding where could be deciding literally what

20 route to send or it could be putting a characteristic

21 on a record that would determine routing.  So I think

22 question is vague.

23      THE COURT:  I'm going to overrule the objection.

24 We'll get there.  You can ask.

25      MR. VELKEI:  Thank you, your Honor.
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 1      THE WITNESS:  Within the scope of the

 2 documentation that we provided, they do code the

 3 documents.  But that, to them, doesn't necessarily mean

 4 it's going to go one place or another.  The application

 5 is designed to do the routing.

 6      MR. VELKEI:  Q.  So their sole function is to

 7 identify the document type?

 8      A.  That's correct.

 9      Q.  Then there's an automatic function that, based

10 on the document type, routes it to a particular queue?

11      A.  That's correct.

12      Q.  So to close the loop, then, do the folks in

13 India have any decision making about where a particular

14 document type goes?

15      MR. STRUMWASSER:  That really is vague.  And I

16 think the prior answer explains why it's a vague

17 question.

18      THE COURT:  Overruled.

19          Do you understand the question?

20      THE WITNESS:  I do understand the question.

21          In terms of the location where something will

22 be worked, they don't have any visibility to that.  But

23 in terms of the selection of the code that drives the

24 routing, they are responsible for that function.

25      Q.  Selecting the document type?
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 1      A.  That's correct.

 2      Q.  But do they have any decision -- do they then

 3 decide, once the document is typed, "This is where we

 4 must send it"?

 5      MR. STRUMWASSER:  Asked and answered.

 6      THE WITNESS:  No.

 7      MR. VELKEI:  Q.  We talked about ACS, and we spent

 8 a lot of time in this case about India and Philippines,

 9 as if this is such a bad thing.  Just, now, focusing on

10 ACS, where was the regional mail office going to be for

11 ACS?

12      A.  Salt Lake City.

13      Q.  Just like Lason?

14      A.  That's correct.

15      Q.  Did the keyable and non-keyable tasks, would

16 those have occurred in the United States?

17      A.  No, they were both handled offshore as well.

18      Q.  Just like Lason?

19      A.  That's correct.

20      Q.  Is it fairly common, Mr. Murray, in these

21 situations to outsource to abroad these kinds of

22 functions?

23      A.  Yes.

24      Q.  Now, I believe you were previously asked by

25 the Department counsel whether Lason had a prior
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 1 relationship with PacifiCare prior to the merger with

 2 United.  Do you recall that?

 3      A.  Yes, I do.

 4      Q.  I believe your answer was no, Lason did not

 5 have a preexisting relationship with PacifiCare in

 6 advance of the merger.  Do you recall saying that?

 7      A.  Yes, I do.

 8      Q.  Have you had an opportunity to determine

 9 whether in fact the testimony you offered on that

10 subject was accurate?

11      A.  On further reflection, I found that it was not

12 accurate.

13      Q.  What was not accurate about your prior answer,

14 Mr. Murray?

15      A.  Actually, at the time, Lason was operating two

16 of our currently functioning mail rooms, claims

17 mailrooms, within our desert and central regions.

18      MR. VELKEI:  I'd like to introduce as 5447, a

19 demonstrative entitled "Lason's Business Relationship

20 With PacifiCare Prior To The Acquisition."

21      THE COURT:  All right.  Mr. Velkei, I believe your

22 respondents have arrived.

23      MR. VELKEI:  Oh, yes.

24          Mr. Toda, come on up.  I explained to the

25 Court that your flight was delayed.
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 1      THE COURT:  Exhibit 5447 is created for the

 2 hearing, entitled "Lason's Business Relationship With

 3 PacifiCare Prior To Acquisition."

 4          (Respondent's Exhibit 5447 marked

 5           for identification)

 6      MR. VELKEI:  Q.  Do you recognize what's been

 7 marked for identification as 5447?

 8      A.  Yes, I do.

 9      Q.  Is this something you helped prepare?

10      A.  Yes, it is.

11      Q.  Prior to the merger with United, how many

12 mailroom operations did PacifiCare have?

13      A.  Four claims mailroom operations.

14      Q.  Where were those located?

15      A.  In Phoenix, Colorado, Cypress, and San

16 Antonio.

17      Q.  Based upon your subsequent investigation, when

18 did Lason -- did Lason actually take over any of these

19 mail rooms prior to the merger with United?

20      A.  Yes.

21      Q.  Which ones?

22      A.  Phoenix and Colorado operations.

23      Q.  In the cross-examination, back in February of

24 2010, you were asked if PacifiCare was generally

25 satisfied with ACS's performance.  Do you recall that
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 1 testimony --

 2      A.  Yes.

 3      Q.  -- that questioning?

 4          In your opinion, Mr. Murray, was there really

 5 enough time to evaluate that performance?

 6      A.  I'm not sure there was.

 7      Q.  Why not?

 8      A.  Well, we had only just implemented the

 9 process.  And we were a few weeks into it.  And these

10 types of things, you really need some time to be able

11 to flush out the issues that might arise.

12      Q.  Was ACS experiencing problems within those

13 first three to four weeks?

14      A.  There were some problems related to some

15 system response time on the application as it came --

16 went live.

17          We were also starting to see some build-up in

18 some of the PacifiCare-managed queues.

19      Q.  So there were issues within the first three to

20 four weeks of that relationship?

21      A.  That's correct.

22      Q.  I'd like to now drill down on some of the

23 problems that we've been discussing in this case in the

24 context of your testimony.

25          Now, if I understand your testimony correctly,
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 1 85 percent of the mail coming into the PO boxes for the

 2 company relate to keyable as opposed to non-keyable,

 3 correct?

 4      A.  That's correct.

 5      Q.  So that would be claims related?

 6      A.  Yes.

 7      Q.  Were there, based upon your knowledge and sort

 8 of involvement at the time in designing -- helping to

 9 design this process flow, were there significant issues

10 associated with the keyable side of this process flow?

11      A.  There were some issues up front in the

12 transition.

13      Q.  What were those issues?

14      A.  The one in particular I'm aware of was the

15 higher-than-expected volume of reject claims.

16      Q.  Was that something that happened early on or

17 later in the process?

18      A.  It was very early on, within the first couple

19 weeks.

20      Q.  Was that problem fixed?

21      A.  Yes, it was.

22      Q.  How quickly was it fixed?

23      A.  My recollection is it was fixed within a

24 number of weeks.

25      Q.  Other than this problem with rejects early in
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 1 the process, were you aware of other problems affecting

 2 the process flow related to keyable as opposed to

 3 non-keyable?

 4      A.  I'm not aware of any.

 5      Q.  Does that surprise you that there weren't

 6 additional problems?

 7      A.  Not necessarily, because keyable is a much

 8 more simple, straightforward process.  It's very

 9 transferable between different health plans because

10 it's a standard form.

11      Q.  Focusing then on the piece that you were --

12 you had more responsibility for, the non-keyable

13 correspondence, there has been a fair amount of

14 discussion about the inability to search by member ID

15 within DocDNA.  You recall or are you aware of that

16 issue?

17      A.  Yes, I am.

18      Q.  Could you explain to the Court exactly what's

19 at stake there?

20      A.  Well, the process was designed to distribute

21 mail to the appropriate department for handling.  And

22 during that process, what we're trying to do is get the

23 right document to the right area so that it can be

24 handled.  And during that intermediate period of time,

25 we didn't anticipate that there was going to be a need
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 1 to be able to search because the document should be

 2 turned around quickly and then saved to our FileNET

 3 system for permanent storage where everybody can see

 4 it.

 5      Q.  So let's break that down.  So the problem with

 6 not being able to search by member ID, was that a

 7 problem only within DocDNA?

 8      A.  No, it wasn't.

 9      Q.  Explain -- give me some context on what the

10 issue was more precisely.

11      A.  In the existing process, prior to the -- to

12 moving to the online solution, if we had a box of

13 documents that needed to go to a department, that would

14 go through the mail, and it would be on their desk.

15 And if somebody came up and said, "Can you find the

16 document within that stack of mail that's related to

17 Member 123?" you wouldn't be able to go in and just

18 pull out the specific envelope.

19          Similarly, when we designed DocDNA, that was

20 our similar intention, to get a pile of unopened mail

21 to -- and in an electronic format to the handling

22 department.  And then once they work it, they would

23 determine who it was related to and then save it to our

24 imaging system.

25      Q.  Once it was saved to the imaging system, is
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 1 there an ability, even at the time this was an issue,

 2 to search by member ID?

 3      A.  Yes.

 4      Q.  So if I understand correctly, then, the issue

 5 was solely while the document was awaiting processing

 6 within DocDNA?

 7      A.  That's correct.

 8      Q.  Now, at the time the system was designed by

 9 you and your team, did you anticipate that that would

10 be an issue?

11      A.  No, we didn't.

12      Q.  Why not?

13      A.  Again, we were trying to emulate the mail

14 distribution process and didn't anticipate a need for

15 folks to go searching into the unprocessed queues.

16 There was -- even the teams that were assigned to work

17 the DocDNA queues was a limited scope of individuals.

18 It wasn't widely -- the system wasn't widely available

19 to folks within claims or customer service.  It was

20 intended to be turned around and then saved to imaging

21 that everybody has access to.

22      Q.  Prior to the online process going live -- so

23 go back to the old Cypress mailroom -- was there ever

24 any ability to search claims while they were -- prior

25 to them being processed?
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 1      A.  No.

 2      Q.  Switching then, if we can, to problems

 3 associated with reroutes or misroutes, in the old

 4 Cypress mailroom, were there problems with misrouting

 5 of documents?

 6      A.  Definitely.

 7      Q.  How do you know?

 8      A.  Well, the most common example was when an

 9 interoffice mail would go out to a department,

10 inevitably you would get some level of documents that

11 would come back saying, "This isn't my mail."  So it

12 would need to be relooked at and redirected.

13          Beyond that, for several years, we had always

14 struggled trying to make sure that we had clear

15 destinations of where mail needed to go.

16      Q.  Prior to the implementation of the online

17 system, did the company, PacifiCare, have any ability

18 to track whether a particular claim got misrouted?

19      A.  No, we didn't because, even though we did get

20 some that came back from time to time, we had no

21 assurance that what was sent was actually received,

22 whether what was received was maybe sent to some other

23 department.  So it basically would go out blindly, and

24 we had no ability to see what happened.

25      Q.  Once the online system was implemented, was
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 1 there an ability by the company to be able to track

 2 whether a particular claim was misrouted?

 3      A.  Yes, there was.

 4      Q.  Generally speaking, at the time you were

 5 designing this process, did you anticipate that there

 6 would be some problems associated with misrouting or

 7 rerouting of documents?

 8      A.  Absolutely.

 9      Q.  Why is that, Mr. Murray?

10      A.  It's a very complex process with a lot of

11 different types of documents for a lot of lines of

12 business that go to many different responsible

13 departments for handling.

14      Q.  At the time the system was designed, did you

15 take steps at that time to try to anticipate and

16 minimize the number of reroutes?

17      A.  Yes, we did.

18      Q.  Can you describe some of the things that you

19 did to assist in that process?

20      A.  Yes.  We talked earlier about the

21 documentation and separating the decision about where a

22 document goes versus what it is.  That was our primary

23 attempt to try and simplify that decision-making

24 process.

25          Furthermore, as we implemented the system, we
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 1 performed training and testing to make sure that the

 2 operators that were reviewing these documents had a

 3 good familiarity with the documentation and were making

 4 the appropriate selections when they saw certain types

 5 of documents.

 6      Q.  Let me focus if we can on sort of what testing

 7 you performed.

 8          Can you just describe generally the various

 9 types of testing tools that you utilized before the

10 system went live?

11      A.  Yes.  We would test -- tested the application.

12 We tested the operators.  Then we also worked with the

13 queue owners to make sure that our documentation was

14 clear in terms of what they were supposed to receive.

15      Q.  Let me break that down.  First thing, you

16 tested the application.  How did you do that?

17      A.  We compiled test documents of several hundred

18 different fake correspondence, so to speak.  Basically

19 it was a piece of paper that would show, "Here's the

20 doc type," and state the line of business and

21 information that you would choose.  We would scan that

22 into the system.  And then the operators would select

23 those codes.  And then the documents would go out into

24 the various queues.

25          Then we went in as users on the other side to
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 1 make sure that the right documents were going into the

 2 right queue, that we were accessing the right work.

 3      Q.  Was there any feedback loop to the extent that

 4 there were issues that came up when you tested that

 5 application process?

 6      A.  Absolutely.  If there were problems with it,

 7 we worked back with the vendor to make sure that the

 8 setup of the users to access the queues was

 9 appropriate.

10      Q.  You also testified that you and your team

11 tested the operators.  What do you mean by that?

12      A.  We pulled sample documents, much like what was

13 in the documentation but different ones, obviously.

14 Then we would send them to them blindly, although we

15 would know what codes we would expect them to be

16 selecting.  And they would go through the process of

17 trying to code those examples.

18          Then we would look at the results and ensure

19 that the documentation was clear or our understanding

20 was clear if there were ever any discrepancies.

21      Q.  I assumed in one or two of my questions that

22 this testing was done before the system went live.  I'm

23 not sure I asked you that question.  So let me ask you.

24          Was testing performed on the routing system

25 before Lason implemented it in July of 2006?
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 1      A.  Yes, it was.

 2      Q.  When did that testing first start?

 3      A.  Probably middle -- middle of May of 2006, we

 4 were starting to do tests of the application and do the

 5 training testing.

 6      Q.  Did PacifiCare/United continue to perform

 7 testing up until the system went live in July of 2006?

 8      A.  Yes.

 9      Q.  Did you stop testing at that point once the

10 system went live?

11      A.  No.

12      Q.  Why not?

13      A.  Well, as I said before, we expect some level

14 of rerouting.  And we wanted to make sure that the

15 queue owners that were the recipients of the mail once

16 we went live were getting the types of documents they

17 expected.  So we would reach out to those teams, make

18 sure that they were working their queues, understanding

19 what they were getting, and making sure they knew how

20 to close out the cases so that it would turn the work

21 around.

22          And if we had discrepancies, we would work and

23 create new versions of the documentation and work with

24 the vendor to update their understanding of the

25 material.
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 1      Q.  Let me focus on training.  Was there any level

 2 of training that was performed prior to Lason

 3 implementing this document routing system?

 4      A.  Yes, absolutely.

 5      Q.  Can you describe generally what kind of

 6 training was provided?

 7      A.  In addition to the doc type training to the

 8 operators, we also had to train all of our PacifiCare

 9 users on how to use the system, on how the close out a

10 case and save it to FileNET, how to reroute to somebody

11 else if they felt it was either the wrong product or

12 line of business or if it was a different doc type that

13 they didn't handle.

14          We also had a default queue for things that

15 people didn't know what they were, it would go into the

16 undetermined queue where folks would try and handle

17 that work and get it to the right place or close it out

18 of the system if it wasn't appropriate.

19      Q.  What about management at the company?  Was

20 management at the company provided training on the

21 system, the Lason system?

22      A.  Yes, less so in terms of actually operating

23 the system, but more in terms of what is the porting

24 available, how do you get to it, and what are the

25 document types that they would have responsibility for
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 1 through the system.

 2      Q.  Were there actually training sessions where

 3 people participated?

 4      A.  With management, it was more like the meetings

 5 to discuss the system and what they could expect.

 6          But with the actual users, it was specific

 7 training, using Web Ex tools and making sure that they

 8 had an understanding, familiarity with the system and

 9 its functions.

10      Q.  Was there actually a group of trainers that

11 went and did this for you?

12      A.  I did a lot of the training, and then other

13 folks on my project team did other training classes as

14 well.

15      Q.  Finally, were written materials provided to

16 folks in order to help them understand how to utilize

17 this process flow?

18      A.  Yes.

19      Q.  Would those materials include in what we look

20 at in 5444 and 5445?

21      A.  Yes.  That was more of the detailed doc type

22 instructions.  But we also had specific application

23 instructions and how to operate within the system.

24      MR. VELKEI:  Your Honor, it may be a good time to

25 take a break here.
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 1      THE COURT:  All right.

 2          (Recess taken)

 3      THE COURT:  Okay.  We'll go back on the record.

 4 Thank you for your patience.

 5      MR. VELKEI:  Q.  Mr. Murray, we were talking about

 6 things that were done in anticipation of potential

 7 misrouting and reroutes.  Was there any kind of

 8 reporting that was established in the design that you

 9 rolled out in July of 2006?

10      A.  Yes.

11      Q.  And is reporting important?

12      A.  Yes, it is.

13      Q.  Why is it important, sir?

14      A.  Gives you visibility to the process and allows

15 you to measure what is outstanding and how long things

16 have been there and creates priority within queues that

17 need to be worked.

18      Q.  When you say it gives visibility to the

19 process, what do you mean by that, sir?

20      A.  As a management team, we want to see how the

21 process is operating, and we want to be able to know

22 when -- how to allocate or resources in order to

23 address the most pressing issues.

24      Q.  At the time the system was rolled out in July

25 of 2006, was there reporting that was embedded into the
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 1 design?

 2      A.  Yes.

 3      Q.  What kind reporting was there at the time the

 4 system went live in 2006?

 5      A.  Inventory and aging from receiving.

 6      Q.  Was additional reporting then added at some

 7 point to provide greater visibility in the process?

 8      A.  Yes.

 9      Q.  What was that?

10      A.  In October of 2006, we implemented work flow

11 functionality, which allowed us to track receipts and

12 production within each of the queues.

13      Q.  "Work flow functionality," what do you mean by

14 that?  What kind of reporting was there around work

15 flow?

16      A.  When you would look at an individual document,

17 you could see every step of the way what queue it went

18 to, who touched it, what codes they changed, if they

19 changed any, and then closed it out.  So it allowed us

20 to aggregate that data and understand inflows and

21 outflows from each of the different queues that folks

22 had responsibility for.

23      Q.  After this work flow functionality was

24 established in October of 2006, have there been any

25 further refinements to the process of reporting -- to
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 1 the reporting process?

 2      A.  Yes.

 3      Q.  When did those occur?

 4      A.  In March or April of 2008.

 5      Q.  Could you describe what additional reporting

 6 was added?

 7      A.  We added one more additional piece of

 8 reporting which allowed us to see when a document was

 9 scanned in the RMO and what the original DCN number is

10 or document control number.

11      Q.  Why did that become important in 2008?

12      A.  Our business operates on received date basis.

13 You want to make sure that you're tracking everything

14 from received date.  So that was our primary concern at

15 the beginning.

16          What we discovered was that it wasn't

17 adequately reflecting the actual operational turnaround

18 time of a document flowing through queue and being

19 delivered to PacifiCare for handling.

20      Q.  Were there any additional refinements besides

21 the one that you just mentioned?

22      A.  Not that I'm aware of.

23      Q.  At the time the system was designed, did you

24 anticipate that this was something that was needed for

25 the process?
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 1      A.  No, I don't think we did.

 2      Q.  Why not?

 3      A.  Again, everything is based on received date,

 4 and that took precedence to anything else.  So we

 5 wanted to focus anything related to inventory and to

 6 inventory from received date, aging from received date.

 7          When we implemented work flow, a queue owner,

 8 for instance, would be able to see with that reporting,

 9 how long cases had been in their queue.  But we just

10 were missing that one piece of data between actual

11 original received date and receipt in the mailroom.

12      Q.  Okay.  And that additional functionality or

13 additional reporting, was there anything like that in

14 the old Cypress mailroom?

15      A.  No.

16      Q.  The work flow report that you designed for the

17 process in 2006, was there anything like that in the

18 old Cypress mailroom?

19      A.  No.

20      Q.  There's been some discussion of secondary

21 documents, Mr. Murray.  What are secondary documents?

22      A.  Secondary documents are those attachments

23 related to a claim that need to be scanned in order to

24 place them in permanent storage.

25      Q.  So can you show us where on this process
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 1 secondary documents come up?

 2      A.  They're actually not on this flow at all.

 3      Q.  Can you explain that?

 4      A.  Yes.  Because secondary documents generally

 5 are delivered to processing teams through some

 6 alternative means than the standard mail flow.  They

 7 might come in through fax machines; they might be

 8 delivered interoffice mail from our network management

 9 folks or delivered directly through a claims team

10 through some alternative means.

11          The reason they're called secondary docs is

12 because they're stored after the work has already been

13 done on the attachment.

14      Q.  So do the secondary documents even come

15 through mailroom?

16      A.  No.

17      Q.  Where are they coming from then?

18      A.  Again, fax machines, just interoffice from

19 other PacifiCare or United staff.

20      Q.  In your opinion, did the problems associated

21 with secondary documents reflect on the quality of the

22 process that you and others at PacifiCare and United

23 designed?

24      A.  No.

25      Q.  Why not?
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 1      A.  Because the process we designed here was

 2 actually to deliver a document that needs to be

 3 processed, so it is still something that needs to be

 4 handled, while secondary documents are storage of

 5 documents that have already been handled, already been

 6 processed.

 7      Q.  At some point -- and there's been a fair

 8 amount of testimony on this.  But at some point in

 9 2007, there was something called a Lason summit.  Were

10 you aware that that occurred?

11      A.  Yes.

12      Q.  There was also something called a deep dive in

13 the spring of 2008?

14      A.  Yes.

15      Q.  Did you participate in those particular

16 sessions?

17      A.  No, I didn't.

18      Q.  Why not?

19      A.  Well, at that time, I was no longer involved

20 in that particular department.  I had taken another

21 position.  And the other folks that I worked on the

22 project with were still in place, so those were the

23 folks that would have attended the -- those particular

24 meetings.

25      Q.  And what was the purpose of those particular
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 1 meetings?

 2      A.  Based on the documentation I've seen, there

 3 were a list of concerns about the overall process that

 4 the first meeting, the summit, was really, from my

 5 understanding intended to educate some of our senior

 6 management on everything that was going on and try and

 7 develop an action plan.

 8      Q.  Mm-hmm.

 9      A.  One of the action plans was to do the deep

10 dive meeting, which was a much more in-depth analysis

11 of exactly the process steps going on.

12      Q.  What were the basic takeaways from those

13 meetings?

14      A.  Well, there were many takeaways, but the ones

15 that I got involved with -- because I was engaged

16 shortly after the deep dive -- was primarily be able to

17 create a scorecard showing all of the different process

18 steps in a single piece of paper, to be able to

19 simplify the doc types because there was concern that

20 it was too complex, and to be able to add additional

21 functionality so that we would be able to search our

22 members while the items were still in inventory.

23      Q.  And this is the member ID issue?

24      A.  That's correct.

25      Q.  Were you involved in assisting the company in
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 1 implementing the takeaways or guidelines?

 2      A.  Yes, I was.

 3      Q.  Can you give me some flavor of what the

 4 circumstance is in which you got involved in that

 5 process?

 6      A.  At that time, I had a position as a Six Sigma

 7 black belt, and I had PacifiCare legacy experience; I

 8 knew the systems and the processes -- I was familiar

 9 with the systems and the processes.  And so I seemed to

10 be a natural fit to assign to this particular project,

11 given the history that I had.

12      Q.  Did you in fact take those guidelines and

13 implement simplifications to the process flow that

14 we've been talking about this morning?

15      A.  Yes, I did.

16      Q.  Let's talk, then, about the original design,

17 Mr. Murray.  How many different document types were

18 there within the design of the Lason document routing

19 system?

20      A.  About 65.

21      Q.  Were there any additional layers of

22 complexity?

23      A.  Yes, within the PacifiCare business we had

24 eight states and four lines of business, so HMO, PPO,

25 Point of Service, and Secure Horizons.
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 1      Q.  Why didn't you simplify -- why didn't you

 2 simplify the process from the outset?  Why did it take

 3 two years to do this more simplified view of the world?

 4      A.  Well, two reasons:  One is, when we rolled out

 5 the documentation we reviewed earlier, it was a vast

 6 simplification of what was going on in the mailroom.

 7      Q.  Let me stop you there.  Can you explain what

 8 you mean by that?

 9      A.  Well, by separating the decision making of

10 where a document goes versus what a document is, it

11 reduced the options that they could choose from by a

12 great deal.

13          Then, through the process of actually

14 experiencing the system, implementing the system, and

15 seeing how documents flowed through system, when we got

16 into 2008 and analyzed that, we realized that 95

17 percent of documents could be accurately routed through

18 just having two questions asked up front, and then

19 within that result, we could then have a small number

20 of exceptions.  So we were able to reduce the number of

21 doc types to about 22, if I remember correctly.

22      Q.  So I guess my question is, I understand that

23 your view was that you simplified the process even from

24 the outset.  But why not have come up with the 22

25 queues back in 2006 as opposed to the 65 that you had
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 1 designed.

 2      A.  We just didn't have the benefit of seeing what

 3 was happening with the mail.  So the data that we got

 4 from implementing process the first time and then

 5 seeing some of the confusion in the large number of doc

 6 types that emerged, we were able to use that data to

 7 try and come up with a more effective solution going

 8 forward.

 9      Q.  Mr. Murray, did you and your team d the best

10 job under the -- the best job at the time you designed

11 this process?

12      MR. STRUMWASSER:  Would you say leading?

13      THE WITNESS:  I believe we did.

14      MR. VELKEI:  Q.  Did you have all the resources

15 you needed to design the system that you did?

16      A.  Yes, we did.

17      Q.  So the challenges that we've talked about,

18 were they a function of a lack of resources at the

19 outset of this process?

20      MR. STRUMWASSER:  Okay.  Some time he's got to be

21 able to break in here.  Leading.

22      THE COURT:  Read the question back for me.

23          (Record read)

24      THE COURT:  Are you summing up?

25      MR. VELKEI:  Yes.
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 1      THE COURT:  I'll allow it.

 2      THE WITNESS:  I'm sorry --

 3          (Record read)

 4      THE WITNESS:  No, they weren't.

 5      MR. VELKEI:  Q.  Do you think some of these

 6 challenges would have been avoided with more time on

 7 the front end?

 8      MR. STRUMWASSER:  Leading.

 9      THE COURT:  Overruled.

10      THE WITNESS:  No, I think the challenges were as a

11 result of the complexity of the process and not the

12 function of the design.

13      MR. VELKEI:  Q.  And just to close the loop there,

14 Mr. Murray, I want to talk a little bit about the

15 resources that were provided to you at the time this

16 process was initially designed back in '05 and '06.

17      A.  Mm-hmm.

18      Q.  Can you describe generally the extent of

19 resources that were made available to you?

20      A.  Yes.  Within the different claims mailrooms,

21 we had at least two or three key contributors to the

22 project.  So generally about ten.  The queue owners

23 that were the recipients of this mail, I would say

24 there was between 20 and 30 interested parties about

25 what was going to be delivered to them.  We were very
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 1 involved with those.

 2          Then on the vendor side, we had at least 10 to

 3 15 regular participants, including mailroom staff,

 4 project management, technical staff and training staff.

 5      Q.  Were there ever resources that you asked for

 6 that you did not get?

 7      A.  No, there weren't.

 8      Q.  Any reason to believe, Mr. Murray, that things

 9 would have been better with ACS?

10      MR. STRUMWASSER:  Objection, no foundation.

11      THE COURT:  Sustained.

12      MR. VELKEI:  Your Honor, they put this in issue,

13 this whole decision of ACS --

14      THE COURT:  It's just speculation on his part.

15      MR. VELKEI:  Okay.

16      Q.  Final series of questions, Mr. Murray.

17          Focusing on the system that was designed even

18 with the challenges we talked about versus the old

19 Cypress mailroom, which was the company better off

20 with, the old mailroom or the system even with the

21 challenges that we discussed?

22      MR. STRUMWASSER:  Vague.  "Better off," it's over

23 broad, and you can't tell what is being asked here.

24      THE COURT:  I'll allow it.

25      THE WITNESS:  I think there are many business
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 1 advantages with the new process.

 2      MR. VELKEI:  Q.  Over the old Cypress mailroom?

 3      A.  Yes, that's correct.

 4      Q.  Even during the period of challenges that

 5 we've discussed?

 6      A.  Yes, that's correct.

 7      Q.  Why is that, Mr. Murray?

 8      A.  Because the challenges that emerge are a small

 9 percentage of the overall mail that we get.  And in any

10 type of a process like this, you are going to learn by

11 implementing, and then you are going to adjust and take

12 action to try and resolve the issues that you find.

13          And that's what they were able to do.  We had

14 better data and better control over the overall

15 process.

16      MR. VELKEI:  No further questions.

17      THE COURT:  Okay.

18      MR. STRUMWASSER:  We can do this a couple of

19 different ways.  Do you want to break for lunch, come

20 back at 1:00?

21      THE COURT:  We could do that.  How much do you

22 think you have?

23      MR. STRUMWASSER:  We don't finish him today.

24      MR. VELKEI:  That's fine.

25          Your Honor, if we can maybe let the witness
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 1 go, I just want to spend five minutes on this issue we

 2 were just discussing about the electronic analysis.

 3 Doesn't have to be on the record.  I'm happy to do it

 4 off.  But I did want to address it further with you.

 5 It sounds like we might have a few minutes to do that.

 6 And we're happy to start again at 1:00 o'clock.

 7      THE COURT:  Okay.  It's fine.

 8          You're excused from the hot seat.

 9      THE WITNESS:  Thank you.

10          (Witness temporarily excused)

11      MR. VELKEI:  I'm somewhat reticent about having

12 this conversation, your Honor, because I can see that

13 this is not a subject that -- it's subject you feel

14 pretty strongly about.

15          I just want to lay the context for where we

16 are.  I've been told I've made misrepresentations on

17 the record.  I've never seen this particular electronic

18 analysis, but I did go back and spent a lot of time

19 last night going through the evidence that we have on

20 this issue.

21          This issue first came up because

22 Mr. Strumwasser put in place an exhibit that referenced

23 seven electronic analyses -- I don't recall the

24 number -- including this Blue Cross analysis.

25          Every time we tried to get information about
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 1 the exhibit he entered and moved into evidence, we were

 2 told it was irrelevant, even though it was relevant

 3 enough to put into evidence.  We were okay with that.

 4 We let it go.  We moved forward.

 5          The issue then comes up on Blue Cross, where

 6 we see 7.2 million claims being assessed.  So the only

 7 electronic analysis that we've seen that's even close

 8 to what happened at PacifiCare is the Blue Cross one.

 9 Okay?  7.2 million claims.

10          I asked Mr. Washington questions about prior

11 electronic analyses that he's done.  The counsel is

12 correct in telling the Court that you did not allow me

13 to ask specific questions about Blue Cross, although

14 you did deny it without prejudice.  And that was clear.

15          But you did allow me to ask questions

16 generally about what these other electronic analyses

17 support.  And I went back, and I spent time with

18 Mr. McDonald.  "Did I miss something, Tom?  Can we go

19 back over this testimony?"

20          The testimony was, "What did you use these

21 electronic analyses for?

22          "Well, to measure timeliness."

23          "Anything else?"

24          "Sure, we looked at when the data was received

25 so we could calculate interest."
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 1          "Okay.  So that's related to timeliness? "

 2          "Yes."

 3          "Anything else that these electronic analyses

 4 are used for?"

 5          "Not that I can think of."

 6          Right?  So that happens.  Then we go to

 7 Mr. Laucher.  And one of the penalty assessments

 8 that, you know, again, we narrowed the scope of,

 9 looking at only health insurance enforcement actions

10 brought by Commissioner Poizner and resolved by

11 Commissioner Poizner, one of which was the Blue Cross

12 analysis.  Now, the Court overruled the objections on

13 that issue.

14          So I focused in on "Isn't it true, sir, there

15 were claims handling issues where there was a whole

16 examination related to claims handling practices for

17 Blue Cross for two years?"

18          "Yes."

19          "Is it true, sir, that, in connection with

20 that analysis of claims handling practices, an

21 electronic analysis was done with claims of over

22 7 million?"

23          "Yes, that's true."

24          "Then there was another examination related to

25 rescission?"
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 1          "That's correct."

 2          So throughout this process, when we've tried

 3 to get this information, nobody has ever told us that

 4 the electronic analysis didn't relate to timeliness.

 5          In fact, I go on to talk to Mr. Laucher the

 6 second day.  "So what were the percentages on

 7 timeliness?"

 8          "I can't remember, Mr. Velkei."

 9          "Can you get that information?"

10          "Sure."

11          Nobody said anything about, "No, it didn't

12 relate to timeliness."  No objection from counsel over

13 here.  Even the letter that we sent to them requesting

14 the electronic analysis, it was, "Well, you have to

15 file an offer of proof, and you haven't."

16          They didn't say, "Mr. Velkei, this has nothing

17 to do with timeliness."  We heard this for the first

18 time yesterday from Mr. Gee in this courtroom.

19          You know, I raised the issue about, I've

20 looked for documents and other issues before, and

21 Mr. Gee has made pretty unequivocal assertions about

22 whether these documents existed, which proved not to be

23 true.

24          So we then get into the newest statement, whic

25 is, "This relates to rescission, has nothing to do with
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 1 timeliness."  But the rescission looked at 1800 claims

 2 or policies or whatever it was.  What is the 7 million

 3 from?

 4          So I said to Mr. McDonald, "Can we go on the

 5 Web site and try to get to the bottom of this?"  Why

 6 aren't these reports on the Web site?  They should be

 7 public.  The thing was resolved.  A penalty of a

 8 million dollars was assessed.  It clearly says in the

 9 stipulation this resolves claim handling practices and

10 rescission.

11          The only thing we could find in there was a

12 report related to rescission.  And there is reference

13 to some sort of electronic analysis that was done for

14 those rescission claims.  But the total population in

15 that report is 800,000.  So it's not tying to the

16 7 million that they came up with.

17          I asked Mr. Laucher, "Did you do a timeliness

18 analysis?  Was this analysis done in connection with

19 claim handling practices?"

20          "Yes."

21          If it is, your Honor, then that's highly

22 relevant.  Let's say -- what if it was determined in

23 electronic analysis that 30 percent of the claims were

24 not timely, and it was resolved for a million dollars?

25 Let's say it was exactly the way the Department
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 1 contends, that 96.3 percent of claims were paid timely.

 2 That's relevant information.

 3          So with all of that information in mind, I

 4 looked at Mr. Washington's declaration, and I don't

 5 have it handy -- but it's very vague, your Honor.  It

 6 talks about "that electronic analysis."  "That"?  What

 7 is "that"?

 8      THE COURT:  I took a little bit longer time at

 9 this break because I was reading it too.  And what it

10 says, it was solely -- "consisted of solely examining

11 Blue Cross claims for improper rescission."

12      MR. VELKEI:  Let me show you where I have the

13 concern.  First paragraph says, "...electronic analysis

14 for the 2006 market conduct examination."

15          There were two market conduct examinations.

16 Right?  There was one for rescission, one for claims

17 handling practices.  "That electronics analysis" --

18 What electronic analysis? -- "consisted solely of

19 examining Blue Cross claims.

20          I don't doubt that, if there was a targeted

21 examination and there was electronic analysis done with

22 respect to the examination of rescission, that that

23 related to solely to rescission.  I'm talking about the

24 examination related to claims handling practices and

25 the unrebutted testimony of Mr. Laucher saying, "Yes,
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 1 we did conduct an electronic analysis on claims

 2 handling."

 3      THE COURT:  The reason I want to examine

 4 Mr. Washington's testimony is to see if that relates to

 5 this or not.  My alternative is, if it doesn't relate

 6 to something and I can't put it in as administrative

 7 hearsay, that I will allow you to cross-examination him

 8 on the declaration, and then you can ask those

 9 questions.

10      MR. VELKEI:  I appreciate that, your Honor,

11 because --

12      THE COURT:  But I need to see the examination to

13 see if I can admit it that way.

14          Look, I've given you quite a bit of latitude

15 about this issue of --

16      MR. VELKEI:  Understood, your Honor.

17      THE COURT:  -- how much the penalties are going to

18 be.

19          I'm very concerned about this issue.  And I've

20 let a lot of things in, and it's a slippery slope.  And

21 I really need to make sure that I don't fall down it.

22      MR. VELKEI:  Your Honor, in regard to that, I want

23 to remind the Court there were seven or eight -- I

24 don't remember, maybe six.  I picked one and only

25 because it was specifically related to the enforcement
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 1 actions for health insurance companies.

 2      THE COURT:  We discussed others.

 3      MR. VELKEI:  Right.  But that's all we're focusing

 4 on now.  I understand the Court's concern.  And we were

 5 trying to be very limited in our ask.  And frankly, all

 6 we thought was, "Let us see the database."  We may not

 7 even have to examine Mr. Washington.

 8          So the problem is -- I'm pushing back, and I

 9 appreciate the attention you've given this, your Honor,

10 but we already know where they're going to go, and

11 Mr. Laucher started it, which is, "Oh, well, Blue Cross

12 was very different from PacifiCare."

13          Well, we need to be able to test that

14 proposition.  And it's this one piece of information.

15 And all I'm saying is, something doesn't fit because

16 there were two examinations.  Here there's just

17 reference to one.

18          And the claim population of 7.2 million

19 claims, what does that have to do with rescission?  So

20 anyway, there are a lot of questions, your Honor.

21 We'll submit the testimony of Mr. Washington and

22 Mr. Laucher on this, but that's where we're coming from

23 on this.

24      THE COURT:  Okay.  And I want --

25      MR. GEE:  And we'll submit the full testimony of
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 1 Mr. Washington.

 2      THE COURT:  Did you wish to be heard on this?

 3      MR. STRUMWASSER:  There's also a slippery slope

 4 for counsel here in trying to respond to each of these

 5 points.  And your Honor will be able to draw your own

 6 conclusion about whether or not there have been

 7 misrepresentations made here.

 8          I would like to point out one fact here.  547

 9 was not introduced because we were interested in --

10 that's the table that Mr. Dixon sponsored -- because we

11 wanted to make a point about it.  It was their,

12 frankly, quite goofy argument that this was the first

13 case in which ACL was used.

14      MR. VELKEI:  No, no, no, no, no.

15      MR. STRUMWASSER:  I think that's a goofy argument,

16 but we responded.  ACL is like a spreadsheet.  It's

17 like Excel.  To say that you used ACL doesn't tell you

18 anything about what questions were examined.

19      MR. VELKEI:  Absolutely not true, your Honor.  And

20 here's the thing.  I asked Mr. Dixon, "Are there other

21 ones done like this?"

22          Once the Department puts that in issue and

23 says it's relevant that there are these other

24 electronic analyses and gives detail, and then we ask

25 questions about the detail, and he says, "Oh, it's
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 1 irrelevant.  You can't ask questions" -- anyway, I

 2 think we made our point, your Honor.

 3          I mean, this concept that I've somehow

 4 misrepresented when I don't have the facts to --

 5      THE COURT:  I don't want to get into any of that.

 6 That's why I want the testimony.  You can submit

 7 whatever you want.

 8      MR. VELKEI:  Thank you, your Honor.

 9      THE COURT:  I've read the declaration.  If I can

10 enter it as administrative hearsay, I'm going to do

11 that.  And that's going to be the end of it.

12          If I can't, then you'll have the opportunity

13 to cross-examine him on this declaration only.

14      MR. VELKEI:  Thank you, your Honor.

15      THE COURT:  And he can appear by telephone or

16 video conference.

17      MR. VELKEI:  I'm happy to do it in Los Angeles.

18 It's not a problem.

19      THE COURT:  All right.  We'll go off the record.

20          (Whereupon, the luncheon recess was

21           taken at 11:32 o'clock a.m.)

22

23

24

25
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 1                     AFTERNOON SESSION

 2          (Whereupon, the appearances of all

 3          the parties having been duly noted

 4          for the record, the proceedings

 5          resumed at 1:17 o'clock p.m.)

 6                         ---o0o---

 7      THE COURT:  Go back on the record.  Go ahead.

 8                     JONATHON MURRAY,

 9          called as a witness by the Respondent,

10          having been previously duly sworn,

11          was examined and testified further

12          as hereinafter set forth:

13      MR. STRUMWASSER:  Thank you, your Honor.

14           CROSS-EXAMINATION BY MR. STRUMWASSER

15      MR. STRUMWASSER:  Q.  Good afternoon, Mr. Murray.

16 Nice to see you again.

17      A.  Good afternoon.

18      Q.  I have a few questions for you about the

19 manual processes in the Cypress mailroom in 2005.

20          You testified this morning that there were I

21 believe it was two key knowledge holders that were

22 essential to the operation of the Cypress mailroom; is

23 that right?

24      MR. VELKEI:  Misstates his testimony.

25      THE COURT:  It's cross-examination.
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 1      MR. VELKEI:  I got that on direct, but I'll

 2 withdraw.

 3      THE WITNESS:  There were two in particular that I

 4 worked with the most.

 5      MR. STRUMWASSER:  Q.  Who were they?

 6      A.  Patti Cushman was the sorter.  She was a

 7 clerical staff.  And Kathy Vreeland was the supervisor.

 8      MR. STRUMWASSER:  Do we need those spelled?

 9      THE REPORTER:  Mm-hmm.

10      THE WITNESS:  Patti Cushman I believe is

11 P-A-T-T-I, C-U-S-H-M-A-N.  And Kathy Vreeland,

12 K-A-T-H-Y, V-R-E-E-L-A-N-D.

13      MR. VELKEI:  Q.  And did you say that Ms. Cushman

14 was a sorter?

15      A.  That's correct.

16      Q.  What was Ms. Vreeland?

17      A.  She was the claims -- I'm sorry, the mailroom

18 supervisor.

19      Q.  Do I remember correctly, did you say that

20 Ms. Cushman helped you draft 5444, the -- this document

21 (indicating).

22      MR. VELKEI:  Objection, vague.

23      MR. STRUMWASSER:  Q.  Well, I -- I'm just trying

24 to recall.  We don't have the benefit of a transcript

25 yet, but my recollection was you said one person in
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 1 particular was very helpful to you in putting this

 2 together; is that right?

 3      A.  We performed interviews within the mailroom

 4 staff in order to put the documentation together.

 5      Q.  Am I right that there was one person you said

 6 was particularly helpful?

 7      A.  There was one that I worked with the most who

 8 had the most experience doing that sorting.

 9      Q.  Who was that?

10      A.  Patti Cushman.

11      Q.  What was the nature of the key knowledge that

12 Ms. Cushman had?

13      MR. VELKEI:  Objection, vague.

14      THE COURT:  If you understand, go ahead.

15      THE WITNESS:  Ms. Cushman was able to recognize a

16 document and know where it needed to be delivered.

17      MR. STRUMWASSER:  Q.  And is that information that

18 was also possessed by Ms. Vreeland?

19      A.  I'm not completely aware of how effective

20 Ms. Vreeland would be if she were to sit down in

21 Ms. Cushman's seat and perform the job.

22      Q.  So what you basically did was you sat

23 Ms. Cushman down and said, "How do you know?"  Right?

24 "What do you know that tells you how to sort these?"

25 Right?
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 1      A.  That's right.

 2      Q.  For how long did you interrogate her about

 3 that?

 4      A.  I would say over the period of four to six

 5 weeks.

 6      Q.  Could you estimate how many hours of

 7 conversations you had in over those four to six weeks?

 8      A.  I'm not sure I could estimate accurately.

 9      Q.  Did Ms. Cushman help you select the exemplars

10 that are in 5444?

11      A.  I'm sorry.  I'm not familiar with that term.

12      Q.  I'm sorry.  5444, your document, has a whole

13 bunch of documents in it that I gather are supposed to

14 be examples of one type or another of document, right?

15      A.  Yes.

16      Q.  And did Ms. Cushman help you select these

17 examples?

18      A.  In some cases she helped.  For instance, if I

19 were to ask for, "Hey, I'm still missing an employer

20 bill.  The next time you see one, can you make a copy

21 so that I can include it in the documentation?"

22      Q.  So if she was not the principal source of

23 these examples, who was?

24      MR. VELKEI:  Assumes that there was one principal

25 source.  Assumes facts not in evidence.
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 1      THE COURT:  All right.  You can answer if you --

 2      THE WITNESS:  Well, I was standing in the

 3 mailroom, observing the activity occurring and pulling

 4 the examples that fit the definitions.

 5      MR. STRUMWASSER:  Q.  Okay.  Did Ms. Cushman have

 6 any communications, to the best of your knowledge, with

 7 any of the Lason personnel in India?

 8      A.  No.

 9      Q.  Did Ms. Vreeland.

10      MR. VELKEI:  To the best of his knowledge?

11      MR. STRUMWASSER:  Right.

12      THE WITNESS:  Ms. Vreeland was more focused on

13 keyable transition issues while I was managing the

14 non-keyable.

15      MR. STRUMWASSER:  Q.  So as far as you know,

16 Ms. Vreeland had no communication with the Lason India

17 staff?

18      A.  That's correct.

19      Q.  A side question:  Ms. Berkel testified that

20 there exists a Cypress mailroom today.  Is that

21 consistent with your understanding?

22      A.  That's my understanding is the IDC would be a

23 Cypress mailroom.

24      Q.  So that's the -- the mailroom for

25 non-claims-related documents, right?
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 1      A.  That's correct.

 2      Q.  Other than that, you don't know of any Cypress

 3 mailroom today?

 4      A.  No.

 5      Q.  Do you know, Mr. Murray, whether Exhibit 5444

 6 and 5445, I guess, were given to Lason for use in

 7 India?

 8      A.  Yes, I do.

 9      Q.  And, were they?

10      A.  Yes, they were.

11      Q.  So the folks in India got 5444, right?

12      A.  Yes.

13      Q.  Do you know whether it just went to managers

14 or whether it was used by key data entry personnel

15 themselves?

16      MR. VELKEI:  Vague as to time.

17      MR. STRUMWASSER:  Q.  From 5 of '07 on, at any

18 time.

19      MR. VELKEI:  So you're not talking about inception

20 of --

21      MR. STRUMWASSER:  I mean, excuse me.  All of that

22 is wrong.  Only the "5" and the "'07" are wrong.

23      Q.  How about 7 of '06?  So in other words, when

24 Lason went live, did individual key data entry

25 personnel have a copy of 5444 at their desk or at their
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 1 station?

 2      THE COURT:  If you know.

 3      THE WITNESS:  I did not personally observe it.

 4      MR. STRUMWASSER:  Q.  You never went to India; is

 5 that correct?

 6      A.  That's correct.

 7      Q.  So the question still stands.  Do you know

 8 whether it was used in a fashion that would have placed

 9 a copy at every workstation or some workstations?

10      A.  We did send it electronically.  And my

11 understanding would have been that they would have had

12 access to that direct document.

13      Q.  So this is essentially the manual that the

14 operators in India were supposed to use, correct?

15      MR. VELKEI:  5444?

16      MR. STRUMWASSER:  Yeah.

17      THE WITNESS:  That may not have been the only

18 material that they had, but it was certainly a key

19 reference document.

20      MR. STRUMWASSER:  Q.  What else did they have?

21      A.  The training staff may have put together more

22 specific instructions about the tool that they used for

23 data entry.

24      Q.  You mean how to work the computer?

25      A.  Yes.
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 1      Q.  To the best of your knowledge, did anybody in

 2 India put together any instructional materials or

 3 operational materials for key data entry personnel in

 4 India regarding how to categorize and process documents

 5 as opposed to how to work the computer?

 6      MR. VELKEI:  It's -- misstates the record, your

 7 Honor.  There's no data entry functions that were

 8 taking place in India.  Data entry was taking place in

 9 Mexico.  There was document ID'ing in India on

10 correspondence.

11      MR. STRUMWASSER:  I don't think that's a correct

12 interpretation, but let's get our definitions straight

13 here.

14      THE COURT:  All right.

15      MR. STRUMWASSER:  Q.  The people in India who were

16 staring at screens had keyboards, right?

17      A.  That would be my understanding.

18      Q.  And they would key in data regarding a

19 document that they were seeing on their screen,

20 correct?

21      A.  Yes, they would perform data capture.

22      Q.  So let's just understand among ourselves that

23 that is what I'm calling "key data entry," the things

24 that the folks in India were tapping out.

25          So with that understanding, to the best of
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 1 your knowledge, was there any material other than 5444

 2 that was given to those key data entry people in 2006

 3 instructing them not about how to turn on your computer

 4 in the morning but on how to classify a document, what

 5 data to fill in the fields?

 6      A.  Not that I'm aware of.

 7      Q.  How much communication did you have with the

 8 people in India, let's say, in June of 2006?

 9      MR. VELKEI:  People in India?  Anybody who's in

10 India?

11      MR. STRUMWASSER:  Yes.

12      Q.  The Lason managers in India.

13      MR. VELKEI:  Thank you.

14      THE WITNESS:  I would assume it was daily contact.

15      MR. STRUMWASSER:  Q.  Who were you dealing with?

16      MR. VELKEI:  Vague as to time.  You mean in June

17 of 2006?

18      MR. STRUMWASSER:  Yes.

19      THE WITNESS:  Primarily the training staff as well

20 as the application development staff.

21      MR. STRUMWASSER:  Q.  As best you recall in 2006,

22 June or thereafter, did the people you were dealing

23 with in India ask you substantive questions about how

24 to classify a given document?

25      MR. VELKEI:  Objection, vague.
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 1      THE COURT:  Did you understand the question?

 2      THE WITNESS:  I believe I can respond --

 3      THE COURT:  Okay.

 4          Overruled.

 5      THE WITNESS:  -- in saying that, in going through

 6 the training documentation and reviewing the sample

 7 documents that we had provided, we would often have

 8 dialog in terms of the appropriate interpretation of

 9 how to classify documents.

10      MR. STRUMWASSER:  Q.  And that was true in June of

11 '06?

12      A.  That's correct.

13      Q.  And it continued through the rest of '06?

14      A.  Yes.

15      Q.  And into '07?

16      A.  Yes, that's correct.

17      Q.  Still going on today?

18      MR. VELKEI:  Calls for speculation.

19      THE COURT:  If you know.

20      THE WITNESS:  I don't know.

21      MR. STRUMWASSER:  Q.  When was the last time that

22 you were involved with Lason in India?

23      A.  In December of 2008.

24      Q.  And in the second half of 2008, were you still

25 getting those kinds of questions about how to interpret
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 1 the rules for categorizing documents?

 2      A.  Well, we had an initiative to change the rules

 3 of categorizing documents in the the 2008 time period,

 4 so clearly we would have been going through testing of

 5 those new rules and implementation of that new process.

 6      Q.  So you would have been getting -- having those

 7 kinds of exchanges with the people in India about

 8 interpretation of the new rules?

 9      A.  That's correct.

10      THE COURT:  Are you starting something new?

11      MR. STRUMWASSER:  Yes.

12      THE COURT:  I need one second.  I'm sorry.  I'll

13 be right back.

14          (Recess taken)

15      THE COURT:  Go ahead.

16      MR. STRUMWASSER:  Q.  Mr. Murray, you testified

17 this morning about the decision by PacifiCare in '05 to

18 outsource the Cypress mailroom function, right?

19      A.  Yes.

20      Q.  Do you know -- I realize you were not involved

21 in the decision to do the outsourcing in 2005, right?

22      A.  That's correct.

23      Q.  Have you subsequently become aware of the

24 reasons why PacifiCare chose to do the outsourcing?

25          I'd like to be clear here.  I'm not asking
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 1 your opinion or why you think it might have been, but

 2 in fact whether you know why they did it.

 3      A.  No, I don't.

 4      Q.  You don't know whether there are any

 5 analytical documents, any decision documents describing

 6 the decision?

 7      A.  None that I'm aware of.

 8      Q.  Now, you've subsequently -- since your last

 9 visit here, you have discovered that Lason had a

10 business relationship with PacifiCare, right?

11      A.  Yes, that's correct.

12      Q.  Do you know whether PacifiCare considered

13 Lason for the outsourcing function that went to ACS?

14      MR. VELKEI:  Calls for speculation.

15      MR. STRUMWASSER:  That's not calling -- I asked

16 him if he knew.

17      THE COURT:  If you know.

18      THE WITNESS:  I know there are multiple vendors

19 competing for the business.  But I don't recall the

20 ones that were involved other than ACS.

21      MR. STRUMWASSER:  Q.  So there was a competitive

22 bidding system to get ACS?

23      A.  That was my understanding.

24      Q.  Do you know whether Lason was deemed a

25 qualified bidder in '05?
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 1      MR. VELKEI:  Objection, calls for speculation.

 2      THE COURT:  If he knows.

 3      THE WITNESS:  I don't know who any of the other

 4 vendors that were bidding were.

 5      MR. STRUMWASSER:  Q.  But there would be bidding

 6 documents describing the process by which ACS got that

 7 business, right?

 8      THE COURT:  If you know.

 9      THE WITNESS:  I am not familiar with any.

10      MR. STRUMWASSER:  Q.  Now, I understand that you

11 were not involved at the time in the decision to

12 replace ACS with Lason, correct?

13      A.  That's correct.

14      Q.  By the way, so far as you know, was ACS

15 performing satisfactorily at the time of the decision

16 to replace them?

17      A.  I didn't have clear line of --

18          Sorry.

19      MR. VELKEI:  Just vague as to performing what at

20 the time the decision was made?  They weren't even up

21 and running on this online system.  So what is it that

22 they were performing well or not well back in March of

23 2005?

24      MR. STRUMWASSER:  Well, that's not true.  But

25 okay.
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 1      MR. VELKEI:  It is true.

 2      MR. STRUMWASSER:  Q.  Was in fact the Lason -- the

 3 ACS system running in part in 2005 -- in 2006 rather,

 4 excuse me?

 5      MR. VELKEI:  Objection, vague as to "ACS system."

 6      MR. STRUMWASSER:  Q.  The ACS operation of the

 7 mailroom?

 8      MR. VELKEI:  The online correspondence rather?

 9      MR. STRUMWASSER:  Q.  The ACS operation of the

10 mailroom or Cypress.

11      A.  Can you restate the question?

12      Q.  Sure.  We have a Cypress mailroom in 2005,

13 right?

14      A.  Yes.

15      Q.  ACS wins a contract to automate that, right?

16      A.  To -- I wouldn't say that that's completely

17 correct.

18      Q.  Well, ACS wins a contract to take over the

19 functions of the Cypress mailroom?

20      A.  Yes.

21      Q.  Okay.  And that successful winning of the

22 contract is reduced to a contract document, right?

23      A.  I'm not familiar with any contractual basis of

24 the relationship.

25      Q.  So far as you know, was the ACS contract
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 1 terminated -- the ACS contract under which it was

 2 assuming responsibilities for the Cypress mailroom

 3 functions, was that contract terminated by PacifiCare?

 4      A.  I'm not familiar with the specific workings of

 5 the contractual relationship.

 6      Q.  I understand you aren't -- but I take it that

 7 you are aware that the decision to replace ACS with

 8 Lason was a PacifiCare/United decision rather than ACS

 9 saying, "We decided we don't like this.  Go find

10 another contractor"?

11      THE COURT:  Do you know if ACS terminated the

12 contract or PacifiCare/United terminated the contract?

13      THE WITNESS:  I am speculating that it was not ACS

14 that terminated the contract.

15      THE COURT:  Okay.

16      MR. STRUMWASSER:  Q.  You never heard anybody say

17 that, "We," PacifiCare or United, "are terminating ACS

18 for cause," did you?

19      A.  No, I don't remember hearing that.

20      Q.  I believe you testified that, by March of

21 2006, ACS mail distribution had been implemented in

22 part without problems.  Do you recall that testimony?

23      A.  Yes, I do.

24      Q.  Do you know whether -- strike that.

25          Do you know whether the decision to replace
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 1 Lason -- replace ACS with Lason was made in part

 2 because of the potential for greater savings, cost

 3 savings?

 4      MR. VELKEI:  Objection, calls for speculation,

 5 your Honor.  The witness has testified he didn't have

 6 visibility on this.  We are bringing Ms. Vavra to speak

 7 to this issue so --

 8      THE COURT:  If he knows.  But if he doesn't know,

 9 fine.

10      THE WITNESS:  I don't know.

11      MR. STRUMWASSER:  Q.  You never heard since about

12 that?

13      A.  No.

14      Q.  You never saw any calculation of how much was

15 saved by either outsourcing to ACS or to Lason?

16      A.  I'm not familiar with anything I would have

17 been aware of.

18      Q.  Okay.

19      A.  Was that a sentence?

20      Q.  It wasn't grammatically infirm.

21      MR. VELKEI:  It was an answer.

22      MR. STRUMWASSER:  It's the afternoon.  Don't worry

23 about it.

24      Q.  With respect to the other mailrooms -- and I'm

25 referring now to the two boxes on 5447 that show
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 1 mailrooms operated by Lason in Denver and Phoenix.

 2          With respect to those mailrooms, I take it

 3 those were in operation in 2005 and 2006, right?

 4      A.  Yes, that's correct.

 5      Q.  And today, right?

 6      A.  I suspect, but I can't completely confirm.  I

 7 haven't been involved in a while.

 8      Q.  Do you know whether the -- in 2006, the

 9 mailrooms in Phoenix and Denver were operating

10 satisfactorily?

11      A.  I have no reason to think otherwise.

12      Q.  You never heard that there was a spike in

13 complaints from providers or consumers that was

14 attributable to the mailroom operations in either

15 Phoenix or Denver?

16      A.  I'm not aware of anything like that.

17      Q.  Mr. Murray, to the best of your knowledge, in

18 2005, was either the Phoenix or the Denver mailroom

19 using DocDNA?

20      A.  2005?

21      Q.  Yes.

22      A.  There was another version of DocDNA used for

23 enrollment processing, and it was being used at some

24 point up until 2006.  I can't confirm if it was in 2005

25 or not.  But it was configured differently for a
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 1 different business purpose.

 2      Q.  So in 2005, to the best of your knowledge,

 3 Lason was not using DocDNA for claims in either Phoenix

 4 or Denver?

 5      MR. VELKEI:  Objection, vague.  I don't think

 6 DocDNA is used for claims.  So maybe there's a -- I

 7 don't know what the examiner means by "claims."

 8      THE COURT:  Did you understand the question?

 9      THE WITNESS:  I assume it to mean for distributing

10 claims.

11      MR. STRUMWASSER:  Q.  Claim documents.

12      A.  Claim documents.  And my understanding is it

13 was not.

14      Q.  Was DocDNA implemented for claim documents in

15 2006 in Denver or Phoenix?

16      A.  No, we made a decision to route any

17 claims-related, non-keyable correspondence to Salt Lake

18 City for scanning.

19      Q.  Okay.  I just want to make sure that you and I

20 haven't miscommunicated.  What I heard you say is

21 PacifiCare Health Systems, is that right, PHS -- well,

22 strike that.

23          Who is the "we" in that last answer that made

24 a decision to route documents to Salt Lake City?

25      A.  "We" would be the project team, so myself
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 1 along with the Lason RMO staff.  We had a choice of

 2 either allowing them to scan in different spots or to

 3 centralize the scan in the one Salt Lake City RMO.

 4      Q.  So the decision was made that the

 5 claim-related mail that had been coming into the

 6 Cypress mailroom would now go to Salt Lake City and not

 7 to Phoenix, not to Denver, right?

 8      A.  That wasn't a decision that we were

 9 considering.  That was always going to go to Salt Lake

10 City through this plan.

11          What I'm referring to is the claims-related

12 non-keyable correspondence that was coming into Denver

13 and Phoenix was then redirected into the Salt Lake City

14 RMO so that all of the non-keyable could be scanned in

15 one place.

16      Q.  When did that take place?

17      A.  That was in that July 2006 implementation.

18      Q.  Which states were served by the Denver RMO?

19      A.  I believe Colorado.

20      Q.  And Phoenix?

21      A.  I believe Arizona and Nevada.

22      Q.  And the Phoenix and Denver RMOs continued to

23 handle things other than non-keyable claims-related

24 documents?

25      A.  Yes.
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 1      Q.  So the package that -- let's take a step back.

 2          You testified that, in February of '05 -- '06

 3 rather, you were told about the Lason decision, right?

 4      A.  That's correct.

 5      Q.  And you had misgivings because you weren't

 6 familiar with Lason, right?

 7      A.  At first, yes.

 8      Q.  And you had meetings with Lason folks that

 9 allayed your concerns, right?

10      A.  Yes, that's correct.

11      Q.  In the course of those meetings -- and I take

12 it that was in the February-March-April period?

13 Roughly what are we talking about?

14      A.  March, April, yes.

15      Q.  And during that time, the Lason folks told you

16 about this cool DocDNA thing that they were proposing

17 to implement, right?

18      A.  Yes.

19      Q.  Did they tell you it wasn't being used

20 elsewhere?

21      A.  No.

22      Q.  Did they tell you that, while DocsDNA -- it's

23 DocDNA right?

24      A.  It's singular.

25      Q.  Did they point out to you that a version of
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 1 DocDNA was being used in Phoenix and Denver?

 2      A.  I don't recall exactly when I came to be aware

 3 of the other version of DocDNA that was being used, but

 4 we were aware that that general technology was

 5 configured for different clients in different ways.

 6      Q.  And so they were going to have to modify

 7 DocDNA for the tasks that they were about to assume

 8 with respect to the Salt Lake City mailroom, right?

 9      A.  Yes.  That was consistent with the standard

10 configuration.

11      Q.  And you understood that in March and April of

12 2006?

13      MR. VELKEI:  Vague as to "that."

14      THE COURT:  Overruled.

15      THE WITNESS:  I understand --

16      MR. STRUMWASSER:  Q.  You understood that they had

17 to do that modification when you were being -- when you

18 were having the DocDNA piece of this described to you

19 in March and April of '06, right?

20      A.  Yes, that's correct.

21      Q.  So then it would be the case that this manual,

22 5444, it was not being used and would never be used in

23 Phoenix or Denver, correct?

24      A.  That's correct.

25      Q.  And in fact, it would not be used anywhere
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 1 other than Salt Lake City and India, correct?

 2      A.  It wouldn't be used in Salt Lake City either.

 3      Q.  So just India?

 4      A.  That's correct.

 5      Q.  With respect to the Phoenix and Denver

 6 regional mailrooms, do you know whether there were any

 7 changes in the way in which those mailrooms operated

 8 when United took over PacifiCare?

 9      MR. VELKEI:  Your Honor, I'm going to object on

10 the grounds of relevance.  I understand we brought this

11 in, but really to establish relationship.  It seems

12 we're now getting into operations in the mailroom.  I

13 don't see the relevance to the issues here.

14      THE COURT:  Overruled.

15          Let's not spend a lot of time on it.

16      MR. STRUMWASSER:  I'm sorry?

17      THE COURT:  I said overruled, but let's not spend

18 a lot of time on it.

19      MR. STRUMWASSER:  No danger.

20      THE WITNESS:  I'm not aware of any significant

21 changes to the processes in those mailrooms.

22      MR. STRUMWASSER:  Q.  Mr. Murray, we just heard

23 from your counsel a references to Ms. Vavra.  She was

24 the owner of the Lason contract, right?

25      A.  I'm not sure exactly how you would define
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 1 "owner," but I know she was in charge of the vendor

 2 management team.  So that would seem to be a reasonable

 3 assumption.

 4      Q.  You're familiar with the term "business owner

 5 of a contract," right?  That's a term that's used in

 6 PacifiCare and United, right?

 7      A.  I'm more familiar with the term "process

 8 owner."

 9      Q.  Is that the same as a "business owner"?

10      A.  I'm not too familiar with the term "contract

11 owner," so I wouldn't want to speculate.

12      Q.  Did you know Ms. Vavra in 2005?

13      A.  No.

14      Q.  When did you first meet her?

15      MR. VELKEI:  Meet her in person, telephone?

16      MR. STRUMWASSER:  Any of the above.

17      THE WITNESS:  Probably around February or March of

18 2006.

19      MR. STRUMWASSER:  Q.  What was the

20 circumstances -- what were the circumstances?

21      A.  She was interested in having me continue

22 working on the correspondence process.

23      Q.  Had she just taken over the correspondence

24 process?

25      MR. VELKEI:  Calls for speculation.



13764

 1      THE COURT:  If he knows.

 2      THE WITNESS:  I'm not familiar with how long she

 3 had been involved in vendor management.  There were

 4 correspondence processes on the United side, and the

 5 vendor management folks would have oversight of those

 6 processes.

 7      MR. STRUMWASSER:  Q.  Was Ms. Vavra in any way

 8 involved in the putting together of Exhibit 5444?

 9      A.  No.

10      Q.  Would she have any role in the underlying

11 processes and rules that were documented there?

12      MR. VELKEI:  Objection, vague.

13      THE COURT:  If you know.

14      THE WITNESS:  In this document?  No.

15      MR. STRUMWASSER:  Q.  But in other processes and

16 rules?

17      A.  Vendor management was engaged in our activity

18 with Lason.  Although I was driving the project, they

19 were partners, so to speak, in terms of working through

20 relationship.  And so they were there along the way, so

21 they did have a role.

22      Q.  How would you characterize their role?

23      A.  They were fully engaged in the implementation

24 of RMO and keyable processes.  I was brought in to

25 assist with the non-keyable process because I had
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 1 experience in that area.

 2      Q.  Assist whom?

 3      A.  Vendor management.

 4      Q.  So did you think of them as your customer?

 5      A.  To a certain extent.  I thought of them as

 6 being the long-term owner of the process.  So I was

 7 acting on their behalf to get it set up.

 8      Q.  How extensive were your contacts with

 9 Ms. Vavra in 2006 regarding the Lason contract?

10      A.  Not too frequent.  I might get involved -- you

11 know, contact Ms. Vavra maybe once a month on average.

12      Q.  Are you aware of any SLAs in the Lason

13 contract as it pertained to your piece of the action in

14 2006?

15      THE COURT:  Do you know what that is?

16      THE WITNESS:  Yes, I do.

17          I'm familiar with the hundred percent -- yes,

18 I'm familiar with SLAs.

19      MR. STRUMWASSER:  Q.  What Lason SLAs are you

20 familiar with that were in effect when Lason went live

21 on the Cypress mailroom?

22      A.  The primary one was the turnaround time within

23 the RMO, hundred percent completion of all mail

24 received that day.

25      Q.  Did you ever hear it said in 2006 that the



13766

 1 SLAs were insufficient or inadequate for PacifiCare's

 2 purposes?

 3      A.  No.

 4      Q.  Are you aware that additional SLAs were put in

 5 the contract later?

 6      A.  Only in the context of this case.  I was not

 7 aware at the time.

 8      Q.  So you had no role to play in devising what

 9 additional SLAs were required?

10      A.  No, I didn't.

11      Q.  Who did?

12      A.  I wasn't aware of changes in the SLAs.

13      Q.  So you don't know who?

14      A.  No.

15      Q.  I was a little uncertain about some of your

16 testimony, and I would like you to help me out if you

17 would.

18          You described the initial testing of 5444 --

19 is there a document name for this?  I bet you guys

20 didn't call it "5444."

21      A.  Colloquially we would call it the doc typing

22 binder.

23      Q.  The doc typing binder.  So platinum-level

24 users got a binder to go with this?

25      A.  It was all electronic.
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 1      Q.  I should have guessed.

 2          So you testified about the initial testing of

 3 the document typing binder.  When did that take place?

 4      A.  Well, when we were preparing for

 5 implementation with ACS was when we were originally

 6 using it.  And that would have been in the December '05

 7 to January '06 time frame.

 8      Q.  On whom did you test it?

 9      A.  We were working with the trainers of the

10 vendor to make sure that they understood how to use the

11 binder and how to come up with the doc typing.

12      Q.  So these would be ACS personnel?

13      A.  That's correct.

14      Q.  Were these ACS personnel based in the United

15 States?

16      MR. VELKEI:  Objection, relevance, your Honor.

17      THE COURT:  Well, if he knows.

18      THE WITNESS:  The project management staff came

19 from Salt Lake City.

20      MR. STRUMWASSER:  Q.  But the trainers, the

21 trainers who were your -- I'm trying to find a nicer

22 phrase for "Guinea pigs" -- the subjects of your

23 testing, were they U.S. based?

24      A.  Yes.

25      Q.  In the course of that testing, in the
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 1 December-January '05-'06 period, did you get any

 2 indication that the 65 categories represented too much

 3 complexity?

 4      A.  The indication we got was that they needed

 5 time to understand the process of going through the

 6 documentation.  And our business requirements were the

 7 65 categories, so the business requirements is what

 8 drove the -- drove the documentation.

 9      Q.  I appreciate --

10      A.  I didn't answer your question, did I?

11      Q.  No, you didn't.  But it was such a game

12 effort, I'll take it and work with it.

13          The question initially was, did you get any

14 indication that maybe these 65 categories are too

15 complex?

16          And I understand you to be saying, "That's

17 what the business requirements were.  We were going to

18 work with that.  It wasn't our job to judge whether it

19 was too complex," right?

20      A.  We felt it was important to be able to

21 differentiate the different types of documents.  And

22 that drove to the number of doc types that were arrived

23 at.

24      Q.  So excepting that the 65 were, for that

25 exercise, that testing exercise, a fixed quantity, were
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 1 you getting an indication that breaking these documents

 2 down into 65 categories was proving to be a complex and

 3 difficult task?

 4      A.  It was a complex task, and we were getting

 5 that indication because they only had experience with,

 6 perhaps, five or six different form types in previous

 7 business they had supported.

 8      Q.  "They" being ACS?

 9      A.  That's correct.

10      Q.  Who came up with the 65 categories?

11      A.  Myself, in addition to the various document

12 owners that would be the recipients of the documents

13 that we distributed.

14      Q.  Who would those have been?

15      A.  Various departments in PacifiCare, including

16 appeals, medical management, network management,

17 employer setup -- you know just the various areas that

18 might receive documents through the claims mail.

19      Q.  So was Ms. McFann involved?

20      A.  No, Ms. McFann wasn't involved.

21      Q.  Ms. Vonderhaar?

22      A.  Definitely Ms. Vonderhaar's teams were.  They

23 were key recipients of the mail.

24      Q.  Ms. Norket?

25      A.  Yes.  That's drilling down within
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 1 Ms. Vonderhaar's organization.  And Ms. Norket was

 2 involved in the project.

 3      Q.  After you had had this training session or

 4 this testing session with the ACS trainers and you were

 5 getting the sense that 65 was pretty complicated, did

 6 you go back to any of those folks and say, "You know,

 7 maybe we need to pare down this list.  Maybe this is

 8 too tough?"

 9      A.  No.

10      Q.  Now, you learned of the decision to move to

11 Lason in February of '06, right?

12      A.  By "you," you mean United?

13      Q.  You, personally?

14      A.  I made the decision to --

15      Q.  You learned of.

16      A.  Learned of.  I'm sorry.  Yes.

17      Q.  And was there an attempt to replicate the

18 testing that you had given to ACS using the Lason

19 personnel in India prior to going live?

20      A.  Yes.

21      Q.  When did that happen?

22      A.  It would be May or June of 2006.

23      Q.  Did you again get an indication that 65

24 categories was very complex?

25      A.  Less so, because they had familiarity with
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 1 doing similar non-keyable work within United.

 2      Q.  So there are other United entities that had,

 3 at that time, categorize -- non-keyable document

 4 systems that called for categorizing into roughly 65,

 5 or about, categories?

 6      A.  I'm not exactly sure of the exact number, but

 7 yes, they had similar applications for doing the same

 8 type of work.

 9      Q.  In that May-June testing, what body of

10 documents did you use?

11      MR. VELKEI:  Objection, vague, "body of

12 documents."

13      THE COURT:  Do you understand?

14      THE WITNESS:  No.

15      THE COURT:  You need to rephrase.

16      MR. STRUMWASSER:  Q.  You tested the system,

17 right?

18      A.  Yes.

19      Q.  And I take it that means you gave the test

20 subjects documents and asked them to key in the data

21 they would be asked to key in when the system was

22 operational, correct?

23      A.  Yes, that's correct.

24      Q.  So I'm asking you now about the body of

25 documents that you gave them.  What documents did you
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 1 give them to test it?

 2      A.  Okay.  So the samples that we gave them to try

 3 and code were just random pieces of mail that we pulled

 4 from the mailroom because we still had operations going

 5 on.  And we tried to make the range of those documents

 6 as wide as we could to make sure that we were fully

 7 testing the documentation.

 8      Q.  Did you use any of the documents that were in

 9 5444?

10      A.  No.

11      Q.  How many documents did you use, did you test?

12      MR. VELKEI:  Prior to going live?  So it's vague

13 as to time.

14      MR. STRUMWASSER:  Q.  May-June.

15      A.  I don't recall exactly.  It was -- we went

16 through several rounds of doing this to make sure that

17 it was sinking in, so to speak.  So I would hesitate to

18 speculate.  So I'm just guessing somewhere in the --

19 you know, hundred, few hundred.

20      Q.  How many such waves did you do?

21      MR. VELKEI:  I'm assuming you mean round, how many

22 rounds?

23      MR. STRUMWASSER:  Yes.

24      THE WITNESS:  My recollection is probably about

25 three.
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 1      MR. STRUMWASSER:  Q.  So maybe 1- to 200 per

 2 round?

 3      A.  That might be a bit high.  It might have been

 4 closer to 70 to 80 per round, couple rounds.

 5      Q.  The subjects, the people who were being asked

 6 to do this test coding, were they trainers at Lason in

 7 India?

 8      A.  Yes.

 9      Q.  Did you ever run it on non-trainers, on

10 regular staff, prior to going live?

11      A.  Yes.

12      Q.  When?

13      A.  In that same time period.

14      Q.  Let's look at 544.

15          I've tried to postpone this as best I could,

16 but I think the time has come.  And let's look at it

17 together with 5445.  I take it that the first three

18 pages of 5445 are something close to those three pages,

19 were the first three pages of 5444, correct?

20      A.  That's correct.

21      Q.  So I'm just looking at 5445, the first bullet

22 in the process overview, the first bullet in the

23 document.  "Correspondence will be placed in batches by

24 P.O. Box and date stamped when mail was received."

25          Now, in the second half of 2005, you were
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 1 aware, were you not, that sorting by PO box was proving

 2 to be very problematic?

 3      A.  Yes.

 4      MR. VELKEI:  Assumes facts.

 5      MR. STRUMWASSER:  Q.  When correspondence is

 6 received in a PO box, you say that it's going to be

 7 date stamped when the mail was received.  Where did

 8 that take place at that time?

 9      A.  Salt Lake City.

10      Q.  This is 2005, isn't it?

11      A.  Oh.  I'm sorry.  In 2005, would have been date

12 stamped in the Cypress mailroom if it was received in

13 Cypress.

14      Q.  In the mailroom?

15      A.  Yes.

16      Q.  And it would have been stamped by somebody who

17 actually had taken the mail out of the mail boxes, PO

18 boxes?

19      A.  Bins would be delivered, and the staff would

20 open the mail, and date stamping would occur at that

21 time.

22      Q.  Once the Salt Lake City mailroom went live,

23 the regional mailroom went live, when a claim

24 document, let's say -- let's say just a straight ahead

25 claim hit a mailbox in Cypress, how was it handled?
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 1      A.  PO box-addressed mail would go to the PO box

 2 in Cypress, the USPS, and then would get redirected

 3 overnight to the Salt Lake City office.

 4      Q.  Redirected by?

 5      A.  By the post office.  It's called transshipped.

 6      Q.  Just like, if I changed my residence, I fill

 7 out one of those postcards, I can tell the Post Office,

 8 "I don't live at 123 Elm; I live at 456 Elm," and

 9 they'll deliver it to 456, is that what you're saying

10 they were doing for you guys?

11      A.  I suspect something very similar to that, yes.

12      Q.  So now the transshipped -- learned a new

13 word -- the transshipped mail arrives in Salt Lake

14 City.  I take it, then, that it actually never got to

15 the Cypress post office?  Or did it get to the Cypress

16 post office?

17      A.  It did get to the Cypress post office, but not

18 to the Cypress mailroom.

19      Q.  Got it.  So it's now in the Salt Lake City

20 post office, right, that's the next stop?

21      A.  I would assume that's the case.

22      Q.  And it then gets into the -- a post office box

23 for Cypress -- for PacifiCare, right?

24      A.  I think I need to amend my previous statement.

25 I believe it was overnight, like a UPS-type function.
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 1 So it would actually get delivered directly to the RMO

 2 facility.  So it didn't need to go through the post

 3 office necessarily in Salt Lake City.

 4      Q.  And I take it it would have retained its PO

 5 box designation at that -- when it got to the RMO,

 6 right?

 7      A.  Yes, that's correct.

 8      Q.  So staff there would have then opened the mail

 9 and date stamped it?

10      A.  Yes, that's correct.

11      Q.  So they were physically stamping the piece of

12 paper they took out of the envelope?

13      A.  The way that the received date is entered is

14 actually a spray when they perform the scan.  So it's

15 essentially date stamping, however it's not a physical

16 stamp.

17      Q.  So I take it the word "spray" is a metaphor,

18 right?

19      A.  I've always wondered about that myself.

20      Q.  Okay.  So Dr. Kildare mails a claim to Cypress

21 PO box, and it hits the Cypress Post Office on

22 July 1st.  And the Post Office staff very efficiently

23 bundles it up and sends it to the Salt Lake City RMO.

24 Have I got it right so far?

25      A.  Yes.
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 1      Q.  It gets there July 2nd?

 2      A.  That's correct.

 3      Q.  And it is opened by staff and scanned, right?

 4      A.  That's correct.

 5      Q.  What date is sprayed on that, on Dr. Kildare's

 6 claim?

 7      A.  July 1st.

 8      Q.  How do they know it was July 1st?

 9      A.  Because it was transshipped.

10      Q.  I know they know it's transshipped.  But how

11 do they know it's the one that got to the PO box on

12 July 1st?

13      A.  Because all transshipped mail gets a date

14 stamp before the day that they receive it.

15      Q.  Okay.  Now, back to 5444.  Let's talk about

16 5444.  Some simple navigation questions.

17          Let's take a look at the tab for Section B.

18 Do you have that in front of you?

19      A.  Yes, I do.

20      Q.  If I look at the last page of the tab for

21 Section A, it has a Bates number that ends in 4302.  Do

22 you see that?

23      A.  Yes.

24      Q.  And if I look at the Bates number of the first

25 page of Section B, it is 7485.
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 1      A.  Yes.

 2      Q.  Do you know why those numbers are not

 3 consecutive?

 4      A.  Yes, because this collection of documents was

 5 split by section.  So they were actually six separate

 6 individual files because they were too big to combine.

 7      Q.  Do you know why they were not physically

 8 combined for Bates numbering together?

 9      A.  No.

10      MR. VELKEI:  I think that was probably us.  We --

11 and I probably should have said something.  We wanted

12 to make sure the complete binder was together.  This

13 was all produced some time ago.  And to the extent it

14 was not all together, that was just a function of our

15 vendor and how they produced it.

16      MR. STRUMWASSER:  Thank you.

17      Q.  So let's take a look at the first pages of

18 Section A.  The first page is identified as Page 4 of

19 33, right?

20      A.  That's correct.

21      Q.  Do you know anything about 1, 2 and 3?

22      A.  Yes.  That's why we're referencing 5445.  The

23 first three are essentially identical to what that

24 version would have been.

25      Q.  And then the next page is Page 5 of 33, which
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 1 is encouraging.  And the next multiple pages are page

 2 nothing of 33.  And I believe, from my quick perusal,

 3 the next I get is the first page of Tab B, which is 9

 4 of 33.  Do you know what's happening here?

 5      A.  Yes, I do.

 6      Q.  Please tell us.

 7      A.  The actual documentation that has the text of

 8 the instructions is a Word document, much like 5445.

 9 Then we consolidated the binder by inserting examples

10 between the pages and then making a pdf copy of each

11 section.

12          So there is skipping going on, and it's

13 possible that, since we did double-sided pages, some of

14 those are on the back.  For example, 6 is on the back

15 page right here.

16      Q.  Could you walk us through 5444 and show us

17 where the 65 categories are?  I may stop you before we

18 get to 65, but --

19      A.  Yes.  So if we turn to Page 5, that is the

20 first doc-type category.  Page 4 was groupings within

21 which there might be one or more specific doc types,

22 while Page 5, which is the "A1.1."

23      Q.  By "Page 5," you mean the one with the Bates

24 No. 4236?

25      A.  That's correct.
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 1      Q.  Okay.

 2      A.  So any number with the doc type with a dot

 3 something would be considered an actual doc type code

 4 that they could select, while just an A1, A2, A3,

 5 that's visible on Page 4, is just a grouping of doc

 6 types.

 7          So by going through the documentation, they

 8 would start at a section that would identify which

 9 group their document might belong to.  They would turn

10 to that group and then review the criteria for the

11 various options within that group.

12      Q.  So we have on Page 4236 one of the 65

13 categories?

14      A.  That's correct.

15          Page 6, which is located on 4244 Bates stamp,

16 is a good example of a group that has multiple doc

17 types under it, in this case, four.

18      Q.  Page 4244?

19      A.  That's correct.

20          And then the examples that follow add another

21 dot level of detail, which shows different examples and

22 potentially multiple pages that would fall under that

23 specific doc type grouping.

24      Q.  So if we look at 4247, we have A2.1.3 -- and I

25 think I'm with you there -- "a," what about that
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 1 "a"?

 2      A.  So "3b" would have been the second page of

 3 that same -- what came in the envelope together was two

 4 pages.  The "a" and the "b" represent how many pages

 5 came in that non-keyable correspondence.

 6      Q.  So 2 and 3 are not categories; they're just

 7 pages of exemplars?

 8      A.  That's correct.

 9      Q.  I'm going to let you off the hook on the

10 remaining 60 or so categories.  But I would like to

11 know -- this is a little tough, a little unwieldy.

12          Did you ever put together a one- or two-page

13 summary of these, something maybe laminated that

14 everybody could have a copy of?  Just trying to be

15 helpful here.  Never too late to laminate.

16      THE COURT:  At least it rhymes.

17      THE WITNESS:  In the context of the queue owners,

18 we had a list of profiles which would say which doc

19 types, states, and line of business would lead to a

20 profile, which is the queue that the PacifiCare staff

21 would work with.  So I think that would have been the

22 best summarized version of the doc types.

23      Q.  By "queue owner" you mean somebody like

24 Ms. Norket?

25      A.  Like one of Ms. Norket's teams, that's
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 1 correct.  They may have been responsible for additional

 2 information for PPO California, for instance, and would

 3 have had a profile assigned that they would access the

 4 system and get their documents.

 5      Q.  So the key data entry guys in India, they

 6 didn't have a one-page summary, right?

 7      A.  Not that I'm aware of.

 8      Q.  The key data entry folks who are doing this

 9 classification in the 65 categories in the second half

10 of 2006, did those people have production quotas?

11      A.  Not that I'm aware of.

12      Q.  Do you know whether Lason monitored how many

13 documents each person -- each of those operators

14 processed in a given time period?

15      A.  I never saw any data at that level.

16      Q.  In the testing that you did either with the

17 ACS team, trainers, or in the pre-live testing with the

18 folks in India, did you ever uncover circumstances in

19 which a non-keyable document might find its way into a

20 queue and get stuck there?

21      A.  During the testing did I find any -- just

22 restating the question -- a circumstance where a

23 document got stuck in a queue?

24      Q.  Yes.  Went into a queue that nobody would take

25 it out of.
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 1      A.  Well, we may have introduced test documents

 2 into the system, validated that they went to the right

 3 place but then never necessarily gone in and removed

 4 the document or closed out the document.

 5          So I'm not sure if that fits your criteria,

 6 but it would have been stuck there and not moving

 7 because nobody worked it.

 8      Q.  You are aware that, after you went live, there

 9 were documents that found their way into DocDNA queues

10 that were not being worked, correct?

11      A.  Yes.

12      Q.  And that is a circumstance that did not get

13 revealed in any of your testing, did it?

14      A.  No.

15      Q.  In fact, you didn't test to see whether the

16 coding that was being done by the testers during these

17 two dry runs -- you didn't test to see whether any of

18 these documents that were being -- these sample

19 documents that were being coded might get stuck in a

20 queue and not come out, right?

21      A.  I think we're talking about two different

22 definitions because what I understood you to say is

23 that "stuck" meant that nobody is working it.  But now

24 what you're describing is "stuck" means nobody can get

25 to it.  And I consider those two very different things.
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 1      Q.  Let's talk about the nobody is working it.

 2 Were there in fact in 2006 and '7 documents put in

 3 queues where nobody was working them?

 4      A.  There were buildups of inventory during that

 5 period of time that were aged beyond what we would

 6 consider a reasonable turnaround time for moving the

 7 documents.

 8      Q.  Is it not the case that some of that inventory

 9 buildup in some of the queues proved to be attributable

10 to the coding process?

11      A.  No, I don't agree with that.

12      Q.  Why, in your opinion or your understanding,

13 did that phenomenon occur?

14      A.  Can you be specific to the phenomenon?

15      Q.  The phenomenon of documents building up in the

16 queues and not getting worked and the inventory getting

17 too large?

18      A.  My impression, it was a lack of appropriate

19 management on the part of the teams that were

20 responsible for the documents.

21      Q.  So the teams were not looking in those queues

22 for documents?

23      A.  Or not putting enough -- I would agree with

24 that, or not putting enough resources to manage it in a

25 turnaround time that would keep the documents moving.
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 1      Q.  So that phenomenon was a responsibility not of

 2 Lason, certainly not of you, but of the user?

 3      A.  That's correct.

 4      Q.  Then separately, there were documents that

 5 went into queues that people just didn't know they were

 6 there, right?

 7      MR. VELKEI:  Are we talking about non-keyable

 8 correspondence?

 9      MR. STRUMWASSER:  Yeah.

10      THE WITNESS:  I'm familiar with the scenario that

11 we called REVA locks -- I think we talked about that

12 the last time in February -- where there were documents

13 that did not get delivered or data that did not get

14 delivered to us that would have allowed us to work the

15 document.  So that is an item that we did not find in

16 testing.

17      MR. STRUMWASSER:  Q.  And the "we" in your

18 previous answer, that did not get to "us," or the "us"

19 that it did not get to, "us" in that situation is the

20 user of, like, the appeals people or the rework people?

21      A.  Yes.  In this case, it was the rework people.

22 And we did test for the scenario, but that effect did

23 not occur during testing.

24      Q.  And did you ever determine why the testing

25 failed to detect it?
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 1      A.  I'll answer that a different way.  I never

 2 completely determined why it actually locked on a

 3 subset of cases.  We do know that they were able to

 4 release them.  And so we set up reporting to make sure

 5 that it wouldn't happen again once we discovered it.

 6      Q.  What did they do to release them?

 7      A.  I don't know the answer to that.

 8      Q.  Mr. Murray, you testified this morning that

 9 you couldn't have anticipated the problems that were

10 encountered using Lason, right?

11      MR. VELKEI:  I mean, objection.  Are there

12 specific areas where I said, "Did you anticipate this"?

13 Now, I mean, it's mischaracterizing testimony,

14 suggesting that there was this broad-brush testimony.

15 It was very specific to subject matters.

16      MR. STRUMWASSER:  All right.

17      Q.  Mr. Murray.

18      MR. VELKEI:  I'm sorry, your Honor.  Before -- I

19 just -- not necessarily right at this second, but could

20 we take a five-minute break?

21      MR. STRUMWASSER:  I'll do better than that.  I'm

22 almost finished for today.

23      THE COURT:  Okay.

24      MR. STRUMWASSER:  Q.  Mr. Murray, was there any

25 category of document -- strike that.  That's awful.
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 1          You are generally familiar with the problems

 2 that were encountered in the Lason implementation that

 3 led to the deep dive and to the other management

 4 issues, right?

 5      A.  I'm generally familiar with several different

 6 problems, yes.

 7      Q.  Were any of those problems, in your mind,

 8 problems that could have been detected prior to going

 9 live?

10      A.  Well, it would be easier to address them

11 specifically because there's definitely different

12 circumstances.

13          We did go into the implementation knowing that

14 there was going to be some rerouting going on within

15 the queues.  That problem was exacerbated by a lack of

16 management, timely management, of the queues

17 themselves.

18          So the combination of those two things

19 resulted in some of the situations which got escalated

20 to the summit.

21      Q.  Any others?

22      MR. VELKEI:  Objection, vague.  Any other what?

23      MR. STRUMWASSER:  Q.  Any other problems that

24 could have been detected prior to implementation?

25      MR. VELKEI:  I don't think the witness testified
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 1 that that problem could have been detected prior to

 2 implementation.

 3      MR. STRUMWASSER:  Q.  Could that problem have been

 4 detected prior to implementation?

 5      A.  We anticipating rerouting.  And we understood

 6 that that was the situation that was occurring in even

 7 greater volume with the old manual process.

 8          So even though we now had complete tracking of

 9 what was going on, we understood that that was going to

10 be a feature of the system.

11      Q.  And did you test for -- to determine what was

12 going to happen as a consequence of rerouting?

13      A.  Well --

14      MR. VELKEI:  Objection, vague.

15      THE WITNESS:  No, I didn't test for --

16      THE COURT:  I'll allow it.  I'll let the witness

17 answer.

18      THE WITNESS:  I wouldn't say that our testing was

19 focused on consequences.  It was focused on prevention.

20 So we were trying to prevent or minimize the amount of

21 rerouting -- which I think we did a decent job of --

22 and found out later that we could have done better.

23          The locking issue, we did test for those

24 circumstances, but it didn't pop up in testing.  And

25 when it did and we discovered it, we put in an action



13789

 1 plan to take care of it.

 2      MR. STRUMWASSER:  Q.  Would you agree that more

 3 rigorous or more thorough testing would have identified

 4 the REVA locking problem?

 5      A.  I'm not sure it would have.

 6      Q.  Suppose that you had decided -- instead of

 7 going live in July of '06, you decided to operate in

 8 parallel for a couple of months in July and August,

 9 let's say, of '06, that is to say, continue the manual

10 routing process but have a shadow process going so that

11 you would be sure that the Lason folks would get the

12 full diversity of inputs and you would be able to shake

13 out the process on a truly representative sample.  That

14 would identified that problem wouldn't it?

15      MR. VELKEI:  Objection, compound.  That was a long

16 question.  There was a lot in there.

17      THE COURT:  Overruled.

18          Did you understand the question?

19      THE WITNESS:  Yes.

20          And I'm not sure it would have.

21      MR. STRUMWASSER:  Q.  And you're not sure it would

22 have because two months might not have been enough

23 time?  Or why do you -- under what circumstances would

24 that not have detected the problem?

25      A.  I'm not exactly sure what the criteria was for
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 1 it to occur.  It was a very small percentage of routes.

 2 So we weren't -- if we were doing a small pilot volume,

 3 I'm not sure it would have picked up.

 4      Q.  But if you had done it long enough, it would

 5 have occurred, right?

 6      MR. VELKEI:  Calls for speculation.

 7      THE COURT:  Overruled.

 8          If you know.

 9      THE WITNESS:  I'm not sure.

10      MR. STRUMWASSER:  Q.  You're not sure?

11      A.  No.

12      Q.  Okay.  Now, the fact that the 65 categories

13 proved to be too complex, that was not, in fact,

14 detected with -- in the pre-implementation phase, at

15 least not at a level significant enough to make a

16 change before you went live, right?

17      A.  I wouldn't agree with that.  I would say that

18 the rerouting of documents was compounded by the lack

19 of management of queues and that, in our ability to

20 track work and see what was actually happening with the

21 documents, we were able to come up with what we

22 considered a superior process for sorting documents.

23      Q.  Mr. Murray, you are aware that PacifiCare came

24 to the conclusion that the 65-category classification

25 system was too complex, are you not?
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 1      A.  I know that that has been stated on many

 2 documents and is the opinion, probably, of folks that

 3 were involved in the summit.

 4          By my observation was that tighter management

 5 of the queues eliminated the problems that the

 6 complexity of the document types was presenting.

 7      Q.  So it's your testimony -- it's your opinion

 8 today that 65 -- the 65-category system was not too

 9 complex?

10      A.  That's correct.

11      MR. STRUMWASSER:  Your Honor, I think this is a

12 good place for us to stop for the day.

13      THE COURT:  Okay.

14      MR. STRUMWASSER:  Thank you, Mr. Murray.  See you

15 in a week and a half.

16      THE COURT:  We're returning on the 30th?

17      MR. STRUMWASSER:  Yes, especially if that's

18 Tuesday.

19      THE COURT:  9:00 o'clock.

20      MR. VELKEI:  Your Honor, so we notified CMA.  I

21 said if there's any problem with the return date, let

22 us know.

23      MR. STRUMWASSER:  Your Honor, this is Long Do,

24 counsel for CMA.

25      MR. DO:  Your Honor, I'm counsel for CMA.  Good
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 1 afternoon.

 2      THE COURT:  All right.  Good afternoon.

 3      MR. DO:  Your Honor, I have here CMA's brief in

 4 response to PacifiCare's motion, which is due today.

 5 So I wasn't --

 6      THE COURT:  You want to serve it on Mr. Gee and

 7 Mr. Velkei?

 8      MR. DO:  I can serve a copy on counsel for both

 9 parties.

10      THE COURT:  If you give me the copies, I'll go get

11 them filed.

12      MR. DO:  Thank you, your Honor.  I have an

13 original and a copy for you.

14      THE COURT:  I'll bring you a copy back if you wait

15 one second.

16          (Whereupon, the proceedings recessed

17           at 2:36 o'clock p.m.)

18

19

20

21

22

23

24

25
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 1 STATE OF CALIFORNIA     )

                        )   ss.

 2 COUNTY OF MARIN         )

 3          I, DEBORAH FUQUA, a Certified Shorthand

 4 Reporter of the State of California, duly authorized to

 5 administer oaths pursuant to Section 8211 of the
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 8 disinterested person, and thereafter transcribed under
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10 transcription of said proceedings.
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12 attorney for either or any of the parties in the

13 foregoing proceeding and caption named, nor in any way

14 interested in the outcome of the cause named in said

15 caption.
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 1 Tuesday, November 30, 2010           9:14 o'clock a.m.

 2                         ---o0o---

 3                   P R O C E E D I N G S

 4      THE COURT:  This is on the record before the

 5 Insurance Commissioner of the State of California in

 6 the matter of PacifiCare Life and Health Insurance

 7 Company.  This is OAH Case No. 2009061395, Agency

 8 No. UPA 2007-00004.

 9          Today's date is November 30th, 2010.

10          I think, under the circumstances, counsel

11 should probably make their appearances.

12          For the Department?

13      MR. STRUMWASSER:  For the Department, Michael

14 Strumwasser.

15      MR. GEE:  Bryce Gee also for the Department.

16      MS. ROSEN:  Andrea Rosen.

17      THE COURT:  For PacifiCare?

18      MR. KENT:  Ronald Kent for PacifiCare.

19      MR. VELKEI:  Steve Velkei for PacifiCare.

20      MR. McDONALD:  Thomas McDonald on behalf of

21 PacifiCare.

22      THE COURT:  And Ms. Drysch is the respondent

23 today.

24          And we have a guest?

25      MR. DO:  Good morning, your Honor, Long Do for
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 1 California Medical Association.

 2      THE COURT:  I do have a number of documents that

 3 have been submitted.  Some of them are marked.  A

 4 letter from California Medical Association to

 5 Mr. Velkei is marked as 5416.  It's dated August 17th,

 6 2010.  The motion on the part of PacifiCare for

 7 contempt is 5426.  I don't think we've really gotten to

 8 contempt, but that's what's it's titled.  And then

 9 there's a declaration attached which is part of 5426.

10          There's a response to that from

11 Mr. Strumwasser.  And I haven't marked that yet.  Would

12 you like me to mark that?

13      MR. STRUMWASSER:  Please.

14      THE COURT:  All right.  So 878 is the Department

15 of Insurance Opposition to the Request for Contempt.

16          (Department's Exhibit 878 marked

17           for identification)

18      THE COURT:  Then the California Medical

19 Association has filed documents.  I'm not sure how to

20 mark them since --

21      MR. STRUMWASSER:  I would suggest that it be

22 marked in the 5000 series since it's a response to --

23      THE COURT:  That's fine.

24          May I use your next number?

25      MR. VELKEI:  Yes, your Honor.  I believe it's
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 1 5448.  That's what we have.

 2      THE COURT:  All right.  5448 will be the

 3 California Medical Association Request for Protective

 4 Order and Opposition to PacifiCare's Request for

 5 Contempt Sanction.

 6          (Respondent's Exhibit 5448 marked

 7           for identification)

 8      THE COURT:  And as you know, what we do is these

 9 are kept with the record.  I'm marking them.  I'm

10 not -- they're not placed into evidence.

11      MR. DO:  Your Honor, there's a supporting

12 declaration.  I assume that would be marked as well?

13      THE COURT:  I believe it's all part of the same

14 thing, unless I don't have everything.  Do you want to

15 look at what I have to make sure that it's everything?

16      MR. DO:  I trust that you do.  It's just two

17 documents.

18      THE COURT:  Just make sure.  I've had stranger

19 things happen.

20      MR. DO:  That's everything.

21      THE COURT:  So, Mr. Velkei, do you want to be

22 heard?

23      MR. VELKEI:  Yes, your Honor.  Thank you.

24      THE COURT:  All right.

25      MR. VELKEI:  I just want to start by saying, your
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 1 Honor, it is not our preference to be here.  We really

 2 have bent over backwards from our perspective to try to

 3 work this out.  And frankly, every effort at compromise

 4 has not -- there's not been one single effort at

 5 compromise that's been successful.

 6          Out of the 17 requests, we agreed to withdraw

 7 five and narrowed nine of them.  Still CMA unilaterally

 8 elected to produce only some responsive documents to

 9 three of the 17 categories of documents.  There was not

10 a single additional document that was produced in

11 response to hours of meet and confers we've had with

12 CMA's counsel.  And, in fact, some of the

13 communications simply went unresponded to.

14          I'd like to, if I could, just mark as 5449

15 just a -- really it's more of a demonstrative to show

16 some of the efforts we undertook to narrow the scope of

17 the subpoena to address some of the issues that were

18 raised by counsel for CMA.

19      THE COURT:  Okay.

20      MR. STRUMWASSER:  Your Honor, it ain't going to be

21 evidence.  It's not a briefing.  I don't know that it's

22 appropriate even to mark it.  He can make whatever

23 argument he wants, but --

24      THE COURT:  Well, it keeps it so that I can follow

25 it.  I'll mark it.  It isn't evidence, I agree.



13802

 1      MR. VELKEI:  Thank you, your Honor.

 2          (Respondent's Exhibit 5449 marked for

 3           identification)

 4      MR. VELKEI:  And really just to sort of -- what's

 5 reflected here involve a number of categories that we

 6 withdrew, which were five, and the number of categories

 7 that we narrowed, which were nine.

 8          So we basically responded to some of the

 9 issues raised by the CMA with regard to the vast

10 majority of the requests that were made.

11          At this point, we have received some

12 documents, but they're pretty limited.  And I think

13 it's undisputed among all the parties that additional

14 documents exist; the CMA just won't produce them.  At

15 this point, it seems that the CMA and now, remarkably,

16 CDI at the 11th hour are arguing that the documents

17 that are being requested are irrelevant.

18          This all started, your Honor, because CMA put

19 itself at issue when the CDI brought one of its CMA

20 executives to testify against PacifiCare and testify,

21 among other things, that this was one of the worst

22 situations they had ever seen.

23          At the time I cross-examined Ms. Black, who is

24 actually in the courtroom today, I made very clear on a

25 couple of occasions that we intended to serve a
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 1 subpoena.  And I asked her not to destroy documents.

 2 She agreed.  And this Court itself invited Respondent

 3 to serve a subpoena on CMA.

 4          And why?  Because back in April of 2010, we

 5 had raised with the Court our concerns that, while CDI

 6 had claimed to produce all communications with the CMA,

 7 there were too many questions that remained unanswered,

 8 particularly once we realized that CMA's dealings with

 9 CDI and PacifiCare/United substantially predated the

10 filing of the complaint by CMA.

11          As it turned out, CDI in fact destroyed all of

12 the documents related to communications with the CMA

13 but failed to disclose that fact to the Court when we

14 brought this issue up for hearing in April of 2010.  It

15 was only after we discovered the existence of some

16 documents, after substantial efforts on our part, that

17 the CDI in fact admitted that they had in fact

18 destroyed a number of documents.  We think at this

19 point they've come clean, but it's really hard to tell.

20          It appears are that the CDI is standing on

21 this issue of relevance.  But I'd like to remind the

22 Court, there was never an issue about the relevance of

23 the documents being requested but rather whether they

24 actually existed.  CDI agreed to produce all responsive

25 documents related to communications with CMA, and now
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 1 disturbingly, once it's clear that these documents

 2 actually exist, they're fighting pretty hard all of a

 3 sudden not to have them produced while at the same

 4 time, without the benefit of actually looking at these

 5 documents, they're arguing that these documents don't

 6 evidence any kind of misconduct.

 7          Frankly, I was pretty surprised to see that

 8 they're actually even arguing that the dealings between

 9 this State agency and a special interest group -- and

10 one that doesn't even purport to represent the

11 interests of consumers -- somehow creates some sort of

12 privileged relationship that is not subject to

13 scrutiny.  I think to allow something like that to

14 happen would set a dangerous precedent.  But Mr. Kent

15 is going to address those particular issues of the

16 Department.

17          What I thought I'd like to do really is just

18 very simply say the requests that are set forth in this

19 subpoena really fall into four categories of

20 information, all of which are relevant.

21          The first category is communications with the

22 CDI.  The Court itself told us to serve a subpoena to

23 get those documents.  And frankly, they detail the

24 basis of the purported complaints and communications

25 that were being made by the CMA.  On this issue,
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 1 frankly, the CMA's initial position was that they were

 2 not going to produce a single document.  And it appears

 3 now they have produced some documents while admitting

 4 others exist.  And they seem to be making arbitrary

 5 distinctions to avoid producing them, for example,

 6 "We're just going to produce PacifiCare not United,"

 7 when in fact they, themselves, routinely refer to them

 8 as "PacifiCare slash United."  They don't make a

 9 distinction.  And in fact, if CMA really had complaints

10 with United, not PacifiCare, we're entitled to know

11 that.  So that's Category No. 1.

12          Category No. 2 are complaints from members,

13 including communications related to such complaints and

14 any postings on the Web site.  CMA and CDI directly put

15 this at issue.  Now they've produced some information,

16 but it's redacted.  And what we'd like to do is get

17 that same information unredacted.  What was troubling

18 to me, your Honor, is, when I cross-examined Ms. Black

19 on the stand, she testified -- and I went back and

20 looked at the testimony -- that there are literally

21 thousands of complaints.  And I said, "How do you know

22 that?"

23          "Well, I went back and looked."

24          Well, actually that is one thing that the CMA

25 actually did produce.  And it shows that the number of
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 1 purported complaints is a fraction of that.  In fact, I

 2 think over a ten-year period, the total number of

 3 so-called complaints or inquiries related to PacifiCare

 4 was in the range of 200.  And of that number, most of

 5 them were just questions about the contract,

 6 complaining about contract terms, none of which the CDI

 7 has any visibility into.  In fact, there was some

 8 subset of documents, roughly about 20 documents,

 9 relating to alleged underpayments by PacifiCare.

10 The CMA itself determined that the majority of those

11 complaints were unmeritorious.

12          So to sort of sit for a moment, essentially

13 what they're doing is they put this information at

14 issue.  We now have information that suggests that some

15 of the statements were unequivocally untrue, but

16 they're not turning over everything related to these

17 complaints, despite clearly putting this at issue, your

18 Honor.

19          They also took the position that, "We will

20 give you some evidence of complaints up until June of

21 2007."

22          We've told the CMA we're happy to leave it at

23 that, as long as they'll submit a declaration saying

24 that, since June of 2007, there haven't been any

25 issues.  I actually pointed out to the CMA an article.
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 1 There was a statement attributed to the CMA in one of

 2 these -- in some recent press over the communication

 3 CDI had with the L.A. Times.  And there, the CMA

 4 unequivocally admitted that they don't have any more

 5 issues with PacifiCare and United, that whatever issues

 6 there were had been resolved years ago.

 7          So we simply proposed to the CMA, "Fine.  Give

 8 us information through June 2007, and we'll forgo

 9 further information beyond that date as long as you

10 submit a declaration saying, 'We have no more issues

11 with PacifiCare,' going forward."

12          And I'd like to quote the language that was

13 attributed to the CMA.

14               "California Medical Association,

15          whose complaints sparked the State's

16          investigation" --

17          This is from the Star Tribune.

18               -- "said, 'PacifiCare did seem

19          to have cleaned up its claims system.

20          We had a lot of major headaches and

21          a lot of payment problems with

22          UnitedHealth'" --

23          There, again, not making a distinction between

24 United and PacifiCare.

25               -- "said Andrew Lamar, a
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 1          spokesman for the California Medical

 2          Association.  'Once this came to

 3          light, things have changed.  We

 4          haven't really had any complaints for

 5          a couple of years.'"

 6          So basically on this category, we simply said,

 7 "Give us the information in the complaints up until

 8 June 2007 unredacted, which, subject to

 9 confidentiality, you know, the information won't go

10 beyond these walls.  And two, if you don't want to go

11 through the trouble of looking for complaints after

12 June of 2007, just simply submit a declaration

13 consistent with your public statements that there

14 haven't been any issues post June 2007."

15          No response was given.

16          Third category of the four -- and there really

17 are just four categories, and that's what this is

18 reduced down to -- is the files of relevant persons at

19 CMA related to the investigation of PacifiCare.  That's

20 a discrete number of people.  And I already, when

21 Ms. Black was on the stand, asked her to basically hold

22 on to those files.  I think the list of folks we're

23 asking for who might have that kind of information is

24 four or five persons at the CMA who were directly

25 involved in the PacifiCare investigation.
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 1      THE COURT:  What are you asking for?

 2      MR. VELKEI:  Their files related to PacifiCare.

 3 So, for example, Ms. Black testified she had e-mail

 4 folders related to PacifiCare.  In the context of the

 5 cross-examination, I asked her to preserve those files

 6 because we would serve a subpoena.  We have, in fact,

 7 served that subpoena and asked for those files.  And

 8 now we're being told they won't be produced.

 9          And finally, your Honor, the fourth category

10 of information are documents related to 10133.66(c),

11 the dreaded acknowledgements statute.  This subject was

12 also put at issue in Ms. Black's testimony.

13          Mr. Strumwasser asked, Ms. Black to explain at

14 length the importance of claim acknowledgements.  We

15 told the CMA -- and this was actually in some of the

16 correspondence from Mr. Do.  Their view, at least I

17 interpreted the statement, their view is they never had

18 a problem with PacifiCare's form of acknowledgement by

19 telephone under the statute.  If that's the case, just

20 simply submit a declaration to that effect, and we'll

21 let that category rest as well.

22          So that's the extent of the information we're

23 trying to obtain from --

24      THE COURT:  I'm sorry.  What kind of information

25 do you think they have concerning 10133.66(c)?
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 1      MR. VELKEI:  Fair question, your Honor.  First of

 2 all, they were the sponsor of the bill.  So they're

 3 going to have presumably some information on why that

 4 provision was put in there.  They were a proponent of

 5 the bill.  And to the extent there's any documentation

 6 related to how you comply with that statute, whether

 7 any of their members or, internally, officers had an

 8 issue with our compliance, it's really directed

 9 specifically to this case and those narrow points.

10          And, again, we're happy to remove that request

11 provided we can get a statement consistent with

12 Mr. Do's letter saying it's never been an issue with

13 CMA or its members how we acknowledge claims under

14 10133.66(c).  So those are the categories, your Honor.

15 They're clearly relevant.

16          If the CMA won't agree to produce the

17 documents, we simply need to find that they have an

18 active and substantial justification.

19          The term "contempt," it seems somewhat

20 incendiary.  That really wasn't our intention.  We were

21 just trying to track the language of the statute.

22 I made very clear to Mr. Do from day one, we're not

23 seeking money sanctions.  We wanted to make this

24 simple.  We just wanted to get documents.  And frankly,

25 at this point, we remain willing to go out in the hall
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 1 and work with Mr. Do to try to resolve it.

 2          So we're left, then, with this burden issue.

 3 The CMA seems to be arguing relevance -- and I think

 4 the Court itself on several occasions has questioned

 5 the CMA's ability to unilaterally say "It's not

 6 relevant, and we won't produce it" -- but also the

 7 burden.  So they say this is a big burden to them.

 8 Well, frankly, we looked at the law, your Honor.  And

 9 the burden is on them to prove that it's a burden.  You

10 know, they can't just say it is.

11          And this is a case that we cite in the briefs:

12 They must affirmatively show that the amount of work

13 required to respond is so great and the utility of the

14 information sought so minimal that it would defeat the

15 ends of justice to require a response.

16          They haven't even come close to even trying to

17 argue that.  They've simply said, "It might be

18 burdensome to us."  Based on our dealings with the CMA,

19 it appears that in fact they have gone through their

20 files to determine what's responsive, produced some

21 documents, and simply rested on this burden argument

22 for the rest of it.  And that just isn't appropriate.

23          Given the level of involvement that CMA has

24 had in this enforcement action and our efforts to

25 accommodate them, it seems pretty clear that there is
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 1 no undue burden here.  I noted in the CMA papers that

 2 they candidly admit that CMA was advocating against

 3 PacifiCare.  It is not a neutral third party.  It has

 4 been active in these proceedings.  It actively set

 5 forth the wish list to Ms. Rosen encouraging the CDI to

 6 go after PacifiCare/United and seek enforcement action

 7 and penalties.  So for them to argue now they're just

 8 an innocent bystander, it isn't appropriate.

 9          And I really think it's important to

10 underscore, CMA is not a charitable organization; it's

11 not a 501(c)(3) organization.  It's a special interest

12 group with one purpose, which is to advocate for its

13 members, not consumers.  And so there's no law that's

14 been cited that allows them to basically come in, cause

15 the trouble that they've done, work with the Department

16 in the manner that they did, arguably, if not

17 affirmatively, make misrepresentations on the record

18 with regard to relevant proceedings and then wash their

19 hands and say, "We're a third party.  We can't be

20 subject to subpoena."

21          We really have tried to work with them.  We

22 remain willing to do that.  If there really is some

23 burden, let CDI be the one responsible for easing that

24 burden.  Frankly, the very reason that we served this

25 subpoena is because Ms. Rosen and the Department
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 1 destroyed relevant documents.  That was -- and it was

 2 the Court's urging to me to go forward and serve that

 3 subpoena.  And that's what we did.  So if there is some

 4 burden, let CDI be the one that deals with it, not us.

 5          And then, with regard to the privilege issues,

 6 Mr. Kent was going to address those specifically.

 7      THE COURT:  Go ahead.

 8      MR. KENT:  Thank you, your Honor.

 9          The issue of privilege here probably shouldn't

10 be addressed without a quick -- or out of the context

11 of the history of this --

12      THE COURT:  Are you addressing the work product

13 privilege?

14      MR. KENT:  Work product and official information.

15      THE COURT:  I didn't -- I missed the official

16 information.

17      MR. STRUMWASSER:  It's the argument after work

18 product.

19      THE COURT:  Privilege?  Okay.  Go ahead.

20      MR. KENT:  As we're all aware, this whole issue

21 about communications between CDI and CMA first came

22 up -- actually, it came up as part of our initial

23 document request before this hearing even began.

24          We've been told and the Court's been told

25 repeatedly that all responsive documents have been
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 1 produced.  When we look at the CDI privilege log, we

 2 don't see any indication of any documents between CDI

 3 and CMA having been listed as being privileged.

 4 Nevertheless, months or actually probably over a year

 5 after the issue first came up, all of a sudden, we're

 6 met with this notion that these documents all of a

 7 sudden are privileged.

 8          There are a number of reasons that these two

 9 privileges don't work here as a matter of law.  But

10 I'll get right to -- I think the heart of it is the

11 common denominator to both of them is there has to be

12 an expectation, an actual expectation of

13 confidentiality.

14          Start with the fact that there is absolutely

15 not a shred of evidence that anyone thought that these

16 communications would be confidential.  The closest

17 attempt at coming up with such evidence is a lawyer's

18 declaration.  There's no indication in that declaration

19 the lawyer had anything to do with any of these

20 communications.  He came in after the fact.  There's

21 just nothing in the record that would begin to suggest

22 that -- or to stand for the notion that there's actual

23 evidence of any kind of confidentiality surrounding any

24 of these communications between CDI and CMA.

25          Indeed there couldn't be because the very
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 1 structure of the relationship is the antithesis of a

 2 confidential one.  We have what is supposed to be a

 3 neutral government agency on the one hand, and you have

 4 a private special interest group on the other.  Clearly

 5 communications and meetings, sharing of information, is

 6 not going to be something that's done under the cloak

 7 of confidentiality.

 8          Indeed, the evidence that we have, the few

 9 documents that have been produced by CMA reflect that

10 this relationship was the antithesis of a confidential

11 one.  I was looking this morning at two e-mails -- both

12 April 26, 2007, one from Ms. Wetzel at CMA to Andrea

13 Rosen, the other back from Ms. Rosen to Ms. Wetzel --

14 where both parties make very clear that the purpose of

15 this communication was that CMA was going to provide

16 loads of additional documentation and had -- aware of

17 several physicians that would probably be willing to

18 testify.

19          What these parties were doing is not sharing

20 information in a confidential manner as if there was a

21 confidential informant involved but rather putting

22 together witnesses and evidence that were intended from

23 the get-go to be very public.

24          Ms. Rosen talks about that they're considering

25 their options to move on the United/PacifiCare
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 1 infractions and quote -- well, this is the CDI quote

 2 "...are not quite ready for a public statement on how

 3 we will proceed," end quote, again, the antithesis of

 4 any kind of confidentiality.

 5          And the fourth point is, even if there was

 6 some evidence suggesting that at some point there was

 7 some expectation of confidentiality -- and again, there

 8 is absolutely no evidence of that, and the evidence

 9 that does exist is to the opposite.  But even if there

10 was such evidence, when CDI put Ms. Black on as a

11 witness, all bets were off in terms of confidentiality.

12 Whether you have a confidential informant or you have

13 an expert witness, however you look at the issue, as

14 soon as you put somebody on the witness stand, all bets

15 are off in terms of this confidentiality, whether you

16 talk about it as official information or as work

17 product.

18          The notion that CDI could put on a witness and

19 have detailed communications with that witness and we

20 are only entitled to know about some of those and some

21 remain under a cloak of secrecy is simply -- well, I

22 could use a lot of derogatory, cynical statements, but

23 I find that is just really getting close to being

24 outrageous.  And I really would not expect that out of

25 a government agency.
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 1          This is not consistent with government being

 2 transparent.  This really strikes me as the work of

 3 what seemingly is -- what is becoming more and more the

 4 sign of a rogue agency.  This is just not right.  We

 5 don't know what's in these documents.  We want to see

 6 them.  And we also want to figure out what these people

 7 are hiding.  Why don't they just produce these

 8 documents?

 9      THE COURT:  Let me ask you this, Mr. Kent.  And

10 you can think about it for a minute if you want.

11          If I struck Ms. Black's testimony from the

12 record, would that solve your problem?

13      MR. KENT:  No.

14      THE COURT:  Don't want to think about it.  All

15 right.

16      MR. KENT:  And the problem, your Honor, is the

17 attempt, the emphasis on trying PacifiCare from day one

18 as being a bad company, that has been pervasive

19 throughout the CDI case.  And in order to start trying

20 to extricate testimony to pare this case back, it would

21 be -- we would virtually have to go through many if not

22 all of the witnesses.

23      THE COURT:  Okay.

24          Who wants to go first in response?  Mr. Do?

25      MR. DO:  I'll start, your Honor.  You know,
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 1 there's a disconnect between what PacifiCare is saying

 2 here and what they are actually asking for in their

 3 subpoena even, you know, after they claim to have

 4 narrowed it.  It's something that I don't want to be

 5 lost upon the Court.  They're asking for everything

 6 within a certain -- within a five-year period,

 7 everything that's related to PacifiCare or United.  And

 8 I don't -- you know, that's something that they're

 9 trying to gloss over.  But that really is the

10 foundation for the burden, the proof of the burden that

11 we've laid.

12          And, you know, it's not just that we've argued

13 there's a burden.  We've laid out in my declaration as

14 well as in our brief all of the steps that we would

15 have to take to respond to such a document request.

16 There are five different centers within CMA, and each

17 one of them will have potentially relevant documents to

18 United or PacifiCare.  That's anything that's related

19 to United or PacifiCare, period.

20          And I'm not going to repeat what we've already

21 briefed, but there are numerous potential custodians

22 within each of these five centers that will have to be

23 interviewed.  There are former employees from these

24 centers that will have to be tracked down and

25 interviewed.  Then, after we've interviewed them, we're
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 1 going to have to search through our records, both in

 2 Sacramento where CMA is headquartered as well as in a

 3 satellite office that we have here in San Francisco.

 4 There are filing cabinets that we'll have to go

 5 through.  There are electronic documents that will have

 6 to be searched and then reviewed.

 7          It's a tremendous, tremendous burden.  This is

 8 basically what CMA does.  And United and PacifiCare are

 9 one of the larger insurers in California.  And to ask

10 us to produce everything that we have that's related to

11 these two companies is truly an excessive burden, and

12 it's an undue burden.  And it would be tremendously

13 expensive for CMA.

14          And just to set the record straight, we are a

15 nonprofit mutual benefit association.  We have four

16 lawyers on staff.  One of them, me, is the one who

17 would be handling all of this.  So I know that there is

18 some belief that we can't argue relevance, but I can

19 tell you one thing, we can argue the scope of what

20 they're asking for.  And I've laid it out as well in

21 the brief, just to give the Court an idea of the scope

22 that they're asking for by asking for everything that's

23 related to United or PacifiCare.

24      THE COURT:  So what if the scope was narrowed to

25 those things related to United/PacifiCare that were
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 1 related to the Department of Insurance and complaints

 2 around the -- to the Department of Insurance?

 3      MR. VELKEI:  It's kind of the same thing, your

 4 Honor.  What we agreed to do was to narrow -- so once

 5 the accusation was filed, which is January of '08, we

 6 said, "Listen, let's put off that issue.  Let's just

 7 see what you have beforehand."

 8      THE COURT:  Related to complaints concerning the

 9 Department of Insurance?

10      MR. VELKEI:  Related to communications that the

11 CMA was having with CDI about PacifiCare United.  We

12 even agreed to limit the people that they would go to.

13      MR. DO:  That's pretty much what we have produced.

14 We have produced all communications we've had with CDI

15 up to the filing of the OSC in January 2008 as well as

16 the complaint log that we keep of any complaints

17 related to PacifiCare.  That's exactly what we've

18 produced.

19          But they still came back and demanded

20 everything else that's related to United or PacifiCare,

21 even after the filing of the OSC up to the present

22 time.  Now, it's --

23      THE COURT:  Obviously, they don't think that

24 you've produced it all.  So --

25      MR. VELKEI:  And we were told they have not
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 1 produced it all, your Honor.  So just take the

 2 communications with the CDI, the CMA and CDI.  Right?

 3          Mr. Do's initial response is, "I'm not giving

 4 you even one of those communications."  And then it

 5 was, "We'll give you some communications, but we're not

 6 going to give you all of them, even through the period

 7 up until the filing of the OSC."

 8      MR. STRUMWASSER:  Your Honor, since we're

 9 interrupting here, can I interrupt on a separate point

10 here?

11          I take exception to Mr. Velkei coming in here

12 and making representations to your Honor about what was

13 said in negotiations ahead of time.  It is a persistent

14 practice of his.  It is the reason why I have a general

15 rule of not doing meet and confers with Mr. Velkei.

16 And it is not permissible.

17          The initial positions, the negotiations,

18 should not be being represented here.  I also don't

19 think they matter.  But as a lawyer who is engaged

20 regularly in negotiating with other parties and, if it

21 doesn't work out, you come to court and you work it

22 out, I am offended and essentially disabled from

23 participating in that by the fact that Mr. Velkei

24 doesn't represent the confidentiality of those

25 discussions.
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 1      MR. VELKEI:  First of all, the statement that I'm

 2 making is what was told to me about what was going to

 3 be produced.  To suggest that that is confidential and

 4 can be communicated to the Court is just silly.

 5      THE COURT:  All right.

 6      MR. VELKEI:  And that really was my main

 7 objective, your Honor.  You know, the communications --

 8      THE COURT:  Stop.

 9          Have you produced everything that they're

10 talking about?

11      MR. DO:  I'm not sure what -- if they're asking --

12      THE COURT:  All communications concerning

13 PacifiCare and United -- letters, e-mails, memos --

14 concerning the relationship with the California

15 Department of Insurance.

16      MR. DO:  That's not what they're asking for, your

17 Honor.  They're asking --

18      THE COURT:  I'm asking you if you've produced all

19 of those things.

20      MR. DO:  We produced all communications to CDI --

21 between CDI and CMA up to the filing of the OSC.  And

22 those communications are actually presented to the

23 Court as everything.  That's the universe of things.

24      MR. VELKEI:  Your Honor, it was regarding

25 PacifiCare.  We were told, "We will not produce
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 1 communications during that period regarding United,"

 2 even though they don't make a distinction.  That was

 3 the representation.

 4      THE COURT:  All right.

 5          Is that still your position or was that your

 6 position or -- I'm not trying to put words in your

 7 mouth.  I'm trying sort this out because I want to know

 8 what the status of those documents are, setting aside

 9 your work product argument.

10      MR. DO:  The communication we searched for had to

11 do with PacifiCare.  But as Mr. Velkei has mentioned,

12 there are communications which reference both United

13 and PacifiCare.

14      THE COURT:  Have you produced those?

15      MR. DO:  If there's a mention of PacifiCare, yes,

16 we have produced those.

17      THE COURT:  What about if there's only a mention

18 of United?

19      MR. DO:  That wasn't something that we agreed to

20 produce.

21      THE COURT:  So there are some documents concerning

22 United with the Department of Insurance that you have

23 not produced?

24      MR. DO:  There may be.  But my guess, your Honor,

25 is that there will be very few if any.
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 1      THE COURT:  And then complaints from the members

 2 unredacted, what are the --

 3      MR. VELKEI:  Providers.  So it would be providers.

 4 So CMA members are providers.

 5      THE COURT:  Right.  Excuse me.  CMA members,

 6 providers -- obviously if you redacted things like

 7 Social Security numbers and those sorts of things, I'm

 8 not going to interfere with that.  But if there's

 9 actual things redacted and you supplied that to them, I

10 think I need to see the unredacted copies and determine

11 if those redactions are appropriate.

12      MR. VELKEI:  I think the biggest issue, your

13 Honor, is the names of the providers because we have no

14 ability to go, "Oh, okay.  Was there an issue?  Let us

15 look at our files."  So we said, "Give us the names of

16 the providers.  They're not subject to confidentiality

17 in this proceeding, but we'll even protect them if

18 necessary just so we have the information and can

19 actually look into these issues."

20      THE COURT:  Is that what's redacted?

21      MR. DO:  That was the only thing that was

22 redacted, the names of the physicians who complained.

23      THE COURT:  I think I need to see unredacted

24 copies.  But there's nothing outstanding that you

25 didn't produce in that area?
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 1      MR. VELKEI:  Up until June of 2007, your Honor.

 2 So they took the position, "We're not producing any

 3 complaints after June of 2007," even though the

 4 Department has put that in issue, as did the CMA

 5 witness.  I mean, there's been testimony about how many

 6 complaints were there?  Where are the logs showing

 7 escalated issues after June 2007?

 8      THE COURT:  But you gave them the log?

 9      MR. VELKEI:  Just through June.

10      MR. DO:  Your Honor, we produced the log for 2005,

11 2006 and 2007.  So it wasn't up to June 2007.  I don't

12 know where Mr. Velkei gets that from.

13      MR. VELKEI:  What about 2008, 2009?

14      MR. DO:  They didn't ask for that, your Honor.

15 And we didn't agree to produce 2008 and 2009.

16      THE COURT:  What do you need 2008, 2009 for?

17      MR. VELKEI:  Again, your Honor, goes to this issue

18 Mr. Strumwasser has made much of: penalties, have we

19 changed our ways, have we shown that we can work with

20 these organizations.  I have the statement in public

21 record of the CMA saying PacifiCare's a good player

22 now.  That's appropriate information to have in this

23 proceeding.

24      THE COURT:  Okay.  Can you call them as a witness?

25      MR. VELKEI:  I'm happy to, but it seemed to me
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 1 this particular issue could be resolved by simply a

 2 statement and a declaration saying, "After," whatever

 3 period of time, "we don't have an issue."

 4      THE COURT:  I can't make him produce a

 5 declaration, but you can call a witness.

 6          Mr. Strumwasser, you don't like that idea?

 7      MR. STRUMWASSER:  I suppose that may very well be

 8 some kind of administrative hearsay itself.  There are

 9 violations in this record about what happened after

10 January 2007.

11      THE COURT:  I know, but --

12      MR. STRUMWASSER:  I think what we would have to

13 rely on to show a persistence of violations, we're

14 trying to put in.  And if CMA was not a party to those

15 or didn't hear about those, I don't think it matters

16 much.  If CMA had additional violations and they

17 brought them in, then they would become a part of the

18 record, and that would then be a separate issue.

19      THE COURT:  Well, I don't -- you know, without

20 prejudging anything, it seems to me that PacifiCare has

21 an opportunity to, as part of their defense, show that

22 they're complying.  And if they can do that through --

23 partially through something that the CMA can add to

24 this, I don't see any reason why they shouldn't.  They

25 can do it through a witness or through a declaration.
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 1      MR. VELKEI:  And your Honor, to the extent that we

 2 have to call a witness, we would like the underlying

 3 documentation so we can actually meaningfully question

 4 the witness.

 5          So my expectation is there are no complaints

 6 or there's a very small handful.  But we need to be

 7 able to test that and establish that.  And so if I get

 8 Ms. Black on the stand, says, "I don't know.  I haven't

 9 looked at the issue," that doesn't help me.

10      THE COURT:  Well, then we have to send her back.

11      MR. VELKEI:  Right.  So it just seems getting the

12 documents is probably an easier way to go.

13      MR. STRUMWASSER:  Let's not -- mix my metaphors --

14 let's not lose sight of the slipperiness of the slope.

15      MR. VELKEI:  He's good at taking those phrases

16 that you put in there and --

17      MR. STRUMWASSER:  Mr. Velkei --

18      THE COURT:  Just wait.

19      MR. STRUMWASSER:  So the proposition now is, we

20 have a PR guy who made a statement that was quoted in

21 the paper.

22      THE COURT:  Well, that's really unfortunate.

23      MR. STRUMWASSER:  Yes.  Then there is a desire to

24 call him as a witness.  "But before we call him as a

25 witness, we've got to get his documents.  And we want
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 1 the unredacted documents."

 2          And I think an important point not to be lost

 3 here is the chilling effect on an organization that

 4 came forward to report violations.  And I want to

 5 resist the characterization that PacifiCare is

 6 attempting to make here that these are conspirators

 7 meeting at the Holiday Inn.  This is not about

 8 transparency in government because this isn't a place

 9 for transparency in government.  This is about

10 prosecution.

11      THE COURT:  I'm not a conspiracy theorist, but you

12 put on Ms. Black.  And I have to tell you, that is a

13 problem here.  She testified.  And she did testify in

14 some broad terms about concerns.  And that was an issue

15 that you brought forward.  And now they're trying to

16 defend themselves against it.

17      MR. STRUMWASSER:  And contrary to Mr. Velkei's

18 representations, I did not interrogate her about

19 post-2008 matters, except for that Johnson and Rountree

20 may have come up.  I don't know that --

21      MR. VELKEI:  You brought it up with Ms. Berkel.

22 You brought it up with Mr. McMahon.

23      THE COURT:  Stop.  Stop.

24      MR. STRUMWASSER:  And specifically with respect to

25 Mr. Velkei's representation about 10133.66(c) and the
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 1 importance of acknowledgements, I didn't ask her about

 2 that.

 3      THE COURT:  I haven't gotten to that yet.

 4          Well, I think that you should try to work out

 5 the after-2007 issues or I don't see any reason why

 6 they can't call a witness.  And they are entitled to

 7 find out what he based his statements on.

 8          I mean, we're getting out there.  But unless I

 9 reign in Ms. Black's testimony, I don't see how I can

10 rule out testimony opposed to it.

11      MR. STRUMWASSER:  Well, your Honor, I think one

12 thing that could be done here is, with respect to

13 everything in -- I frankly don't recall whether

14 Ms. Black testified to that Johnson and Rountree stuff,

15 which was not in the OSC.

16          But setting that question aside for a moment,

17 we would be prepared to stipulate that any comments she

18 made about post-OSC events can be stricken, can be

19 disregarded.  And I think that would relieve your Honor

20 of the need for discovery after January of 2008.

21      THE COURT:  What about the Johnson and Rountree

22 issue?

23      MR. VELKEI:  It's a larger issue, your Honor.  And

24 this is really to Mr. Kent's point about can we just

25 strike Jody Black's testimony, does that solve the
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 1 issue -- I recall specifically with Ms. McFann, with

 2 Ms. Berkel, "Where are the logs of what happened after

 3 June of 2007, or after 2007?  How many complaints were

 4 there?  Where are those logs, Ms. Berkel?"

 5          So we went back and looked for that

 6 information.  So this was put at issue by the

 7 Department.  And so the only way we can get to the nut

 8 of that is to ask them to provide the complaint log,

 9 which they've done.  We just want it for a broader

10 period.  And we know there's not going to be much on

11 there.

12      MR. STRUMWASSER:  Your Honor, just to be clear

13 here, the fact that we may have interrogated PacifiCare

14 witnesses about post '07, post '08 -- post '07 does not

15 mean that a subpoena to CMA is appropriate if they are

16 not the source of the information that we obtained.

17          And I want to get to this point that there is

18 a chilling effect, both in terms of the burden on CMA

19 and in terms of the associational relationships that

20 cannot be disregard.

21          Your Honor has ample subpoena authority over

22 third parties, but I urge that that authority be

23 exercised with due consideration for the fact that

24 these are people who came in from the outside.  Their

25 association with this case is they brought -- they
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 1 filed a complaint with the Department which, by the

 2 way, was a public document that was given to PacifiCare

 3 at the time, and that they responded to requests from

 4 counsel to provide a witness about the complaints.

 5 And that's -- that is a --

 6      THE COURT:  I just want to sort it out because,

 7 unfortunately, it went beyond that, Mr. Strumwasser.

 8 This -- it's become an issue.  And it went beyond just

 9 a complaint to the Department.

10          I'm -- I was really sorry to see that, but

11 that's what it did.  So I need to try and sort it out

12 without making it so burdensome on CMA and Mr. Do that

13 they can't do it but getting enough information that

14 PacifiCare can defend themselves if they find something

15 that will do that.

16      MR. VELKEI:  Your Honor, may I suggest something?

17 On the log, I think it's just there's additional pages

18 to that log.  It's not a burden to go create a log.

19      THE COURT:  Are there just additional pages to

20 that log?

21      MR. DO:  Well, your Honor, yes, there are

22 additional pages to extent that there are complaints

23 past 2007.  But that -- I do -- I mean, we haven't

24 really -- I understand your Honor wants to see an

25 unredacted version of the log.  And I can tell the
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 1 Court it would just include names.  That's the only

 2 thing that was redacted.

 3      THE COURT:  That's fine.

 4      MR. DO:  But I don't -- just to add on to

 5 Mr. Strumwasser's argument about the effect of this, if

 6 we were to have to produce names -- these are

 7 physicians who didn't go to the DOI.  They came to us.

 8      THE COURT:  I understand.  That's why you're

 9 giving it to me in camera.  And I have to determine

10 whether or not any of them are particularly relevant to

11 the charges here.  I'm not --

12      MR. DO:  But to the extent that --

13      THE COURT:  I will protect their names.

14      MR. DO:  -- there are names, there were about 40

15 physicians whose complaints were forwarded to CDI.  And

16 PacifiCare has those names.

17          What they're asking for are the names of any

18 other physicians who weren't included in that package

19 of complaints who may have come to us.

20      THE COURT:  I will protect their names from the

21 public record.  I need to see them.  I've done in

22 camera reviews before.

23      MR. VELKEI:  We'll work with them, your Honor.

24      THE COURT:  I won't give them things that they're

25 not entitled to that would damage somebody by revealing
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 1 it.  We can protect it.  I just need to know.  And I

 2 don't -- it doesn't seem to me that it's -- if there

 3 are any complaints about PacifiCare/United that were,

 4 in 2008, I'm not sure -- we haven't really gotten up to

 5 2009.

 6      MR. VELKEI:  Really, your Honor, I really think

 7 that Mr. Do is confirming -- put aside the issue of the

 8 identity of providers.  We're okay with working with

 9 that.  I told them already, "Listen, we understand

10 that."

11          But I think Mr. Do has confirmed that the

12 complaint log they gave us just has additional pages

13 that they didn't give us for that period.

14      THE COURT:  I understand that.  And it seems to me

15 I can make an in camera review, and if there are no

16 complaints continued, that can be made as a statement

17 and an agreement, right?  So it solves that problem.

18 And if there are complaints, I can say that there are

19 two complaints or three complaints or 20 complaints or

20 200 complaints.

21          So I think that it would help if I saw the

22 logs unredacted.  And it can go through 2009.  I don't

23 think that it's a big burden.  And just to me, in an

24 envelope, and let's see where it goes from there.

25          Is that all right with you, Mr. Strumwasser?
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 1      MR. STRUMWASSER:  Yes, your Honor.  Would that be

 2 PacifiCare and United?

 3      THE COURT:  Well, it does appear that they haven't

 4 made any distinction.  So if we see the log, maybe it

 5 will --

 6      MR. DO:  I can tell you, your Honor.  If you were

 7 to include complaints about United, that's going to

 8 increase the volume tremendously.

 9          You know, during the time -- during this

10 period when we filed the complaints about PacifiCare,

11 it was during the transition.  And at that time, there

12 may have been, you know, references to both United and

13 PacifiCare.

14          But since then, since then, there is clearly a

15 distinction now between United and PacifiCare.  So I

16 would urge, again, that if you want these logs, that we

17 would limit it to complaints about PacifiCare.

18      THE COURT:  All right.  Okay.

19          Is that acceptable?  Because that means there

20 will probably be less complaints.

21      MR. STRUMWASSER:  Sure, as long as -- I mean, I

22 think the key here is, as long as the providence and

23 the scope of the documents, the information that's

24 tendered is clear, it is what it is.

25      THE COURT:  If you can do that, that would be
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 1 fine.

 2      MR. VELKEI:  And your Honor, to me that's

 3 different from communications and correspondence --

 4      THE COURT:  I understand.  I haven't got --

 5      MR. VELKEI:  All right.

 6      THE COURT:  But if I could see those -- and we

 7 agree that, if you've made a distinction between

 8 PacifiCare, I don't really want to see those.

 9      MR. DO:  Okay.

10      THE COURT:  Then, the 10133.66(c), I have a lot of

11 legislative materials on this.  If there is something

12 that the CMA can add to the material in terms of the

13 legislative intent, I wouldn't be opposed to it.

14          Yes?

15      MR. STRUMWASSER:  I think that that is -- would be

16 inappropriate because the rules on what you can take

17 official notice of for legislative intent --

18      THE COURT:  Right.

19      MR. STRUMWASSER:  -- are so well defined.

20          If there are materials from any sponsor that

21 make their way into the legislative record, then that's

22 there.  And the fact -- I suspect the fact of CMA's

23 sponsorship of SB 367 or in support of the bill is in

24 fact in the record because the bill analyses always

25 have a who's in favor and who's against.
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 1          But if there is a side note from Mr. Do to

 2 Ms. Black saying, you know, "I think the statute does

 3 that," that is irrelevant just as it would be if it was

 4 a side note from us.

 5      THE COURT:  I don't have a disagreement about

 6 that.  However, if -- I know what your argument is.  So

 7 you feel that, if CMA feels that you have complied,

 8 that's at least evidence in terms of penalty, et

 9 cetera.

10      MR. VELKEI:  Yes.  And statutory interpretation.

11 As a sponsor of the bill, if they have a view of how it

12 should have been interpreted --

13      THE COURT:  But they don't know how to --

14      MR. STRUMWASSER:  And there you are.

15      MR. GEE:  I wish we had that much influence.

16      MR. VELKEI:  You seem to have a fair amount of

17 influence, so don't sell yourselves short.

18          But, you know, the point here, your Honor, is

19 there's a legislative history component of it too.  But

20 there also -- were there complaints?  Did the CMA have

21 an issue?  Did the CMA's members have an issue with how

22 we were complying?

23      THE COURT:  Would we see that in the complaint

24 log?

25      MR. DO:  Without having reviewed it myself,
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 1 everything myself, I don't know for sure.  But if there

 2 was a complaint, it could appear on the complaint log.

 3      THE COURT:  Could there be complaints about the

 4 acknowledgment issues for providers that are not in the

 5 complaint log?

 6      MR. VELKEI:  Who knows, your Honor?

 7      MR. DO:  Your Honor, the log will -- the way that

 8 it works is physicians who have issues with specific

 9 insurers, such as PacifiCare, will call CMA.  And their

10 calls, to the extent that it's a discrete or distinct

11 issue, will be logged as a complaint.

12          So yes, to the extent that there was any

13 complaint about claims acknowledgment, then it could

14 appear in the log.

15      THE COURT:  So if there isn't one, we can assume

16 there were no complaints about it?

17      MR. DO:  I'm not sure you can.  Depends on the --

18 how complaints are logged or -- there are many ways

19 that issues can come to us, and they may not be

20 elevated to the level of a complaint.  But for the most

21 part, if there was a -- if a physician was having a

22 specific issue about claims acknowledgement, then it

23 likely would appear on the log.

24          But again, when it comes to claims

25 acknowledgement that's not what they're asking for
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 1 here.

 2      THE COURT:  Well, I understood that that was one

 3 of the things that they were asking for.

 4      MR. DO:  They're asking for everything that was

 5 related to claims acknowledgment, including all of the

 6 bill sponsorship materials, anything else, any

 7 education materials, anything like that.

 8      MR. KENT:  Your Honor, what we've proposed to try

 9 to streamline this -- and it starts with Ms. Black was

10 asked when she was testifying to, quote-unquote,

11 explain the, quote-unquote, importance of claim

12 acknowledgments.  So the door got opened.

13          We didn't -- I wish it hadn't, but we have

14 quite rightly asked for documentation from CMA to show

15 that it was some kind of issue with CMA that, for a

16 period of time, we didn't send hardcopy claim

17 acknowledgment letters.  And what we suggested is, "If

18 you could give us a declaration or a statement that

19 says that the absence of written acknowledgment letters

20 has never been an issue for CMA or its members, and CMA

21 never complained to CDI or communicated with CDI about

22 alleged violations of the claim acknowledgment

23 statute," to show that, in point of fact, whatever CMA

24 did or didn't do, they never got -- or their members

25 never got upset about claim acknowledgements.
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 1      THE COURT:  What was Ms. Black's response to that

 2 question?

 3      MR. VELKEI:  It was on Page 1237 of the

 4 transcript.  We can check, your Honor.  I assume that,

 5 "It's an important issue.  It's important that the

 6 claims be acknowledged."  I assume that that was the

 7 response.  But we can -- we would have to just go back

 8 at the lunch hour and look at that.

 9      THE COURT:  Okay.  Well, it seems like it's

10 important to know what her response was just to see

11 whether or not there's an issue left over.

12          But if there is an issue, she -- if she gave

13 her opinion about it, they're entitled to know what her

14 opinion's based on.

15          Mr. Do, do you have it?

16      MR. DO:  I'm looking for it.  It's not on Page

17 1237.

18      MR. VELKEI:  Lines 12 through 25 is what I have,

19 on 1237.

20      MR. DO:  The questions, your Honor -- and I can

21 present this to the Court.

22      THE COURT:  Okay.  As you know, I don't get --

23 maybe you don't know.  I don't get copies regularly of

24 the transcripts, so --

25          Thank you.
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 1          Where does it start?

 2      MR. VELKEI:  I think Line 12, your Honor.  I have

 3 12 through 25.

 4      THE COURT:  On 1237?

 5      MR. VELKEI:  Yes.  Is that cite wrong?  Talking

 6 about complaining the importance of claim

 7 acknowledgement.

 8      THE COURT:  It says something about EOBs.

 9      MR. VELKEI:  We'll check at the lunch break then.

10      THE COURT:  This is language regarding provider

11 rights in the EOBs.

12      MR. STRUMWASSER:  Give us a second here.

13      THE COURT:  Yes, of course.

14      MR. VELKEI:  Would you mind if I looked at that,

15 your Honor, when you're done?

16      THE COURT:  Not at all.

17      MR. VELKEI:  Thank you.

18      MR. STRUMWASSER:  1236 is the question.  And 1237,

19 the answer is -- 1236 still:

20               "The date the insurer receives

21          the claim, it does two things.  It's

22          when the clock starts ticking for

23          when the claim needs to be paid --

24          30 working days for the insurers --

25          and it also is proof that the
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 1          physician submitted the claim in

 2          a timely manner and would prevent

 3          them from receiving timely filing

 4          denials at a later point."

 5          That's her answer.

 6          The next question is:

 7               "Do you know what SB 367 is?"

 8      MR. VELKEI:  Yes, then it goes on.

 9               "Do you know the terms as

10          they're applied to timely

11          acknowledgment?"

12               "Yes."

13               "Do you know whether CMA

14          had any relationship to the SB

15          367 bill?"

16               "Yes, CMA sponsored it."

17      MR. STRUMWASSER:  Then the next question is EOB

18 language.

19      MR. GEE:  And Mr. Velkei had the opportunity to

20 cross-examine her.  And he asked her:

21               "Now, CMA never raised any

22          concerns with regards to

23          acknowledgements in the complaint

24          to the Department, correct?"

25               "No."
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 1      THE COURT:  All right.  So I'm not sure where we

 2 can go farther.

 3      MR. VELKEI:  I'm sorry?

 4      THE COURT:  On that issue, I just don't know how

 5 we can go any further.

 6      MR. VELKEI:  Your Honor, here's the one thing that

 7 I want to throw out there.  As a sponsor of the bill,

 8 this goes to the legislative intent, what was the

 9 statute -- how to interpret it.  If the largest

10 organization representing providers has taken a

11 position, whether internally or publicly, that

12 acknowledgment does not have to be by written letter,

13 that's pretty compelling evidence of what is a

14 reasonable interpretation of 10133.66(c).

15          So from our perspective as a sponsor of that

16 bill, the person best situated to give their opinion

17 about whether in fact a letter is required would be the

18 organization that sponsored it and that represents the

19 largest number of doctors in the state of California.

20          There's not been any statement by anybody

21 here, including counsel for the CMA, that there's some

22 burden associated with producing that information.

23 They've simply said it isn't irrelevant.

24      MR. STRUMWASSER:  That's exactly what it is.  If

25 the CMA writes to the legislators carrying the bill and
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 1 says, "We want you to" -- "We want the legislator to

 2 enact this provision because..." that gets in the file,

 3 that's officially noticeable, that's legislative

 4 intent.

 5          If, back at the office, the sponsor of the

 6 bill says, "I think we have this really good idea.

 7 Here's why I think we can get this," and it just goes

 8 to internally.  It does not matter why the organization

 9 sponsored it.

10      MR. VELKEI:  But that's not the issue.

11      THE COURT:  So I agree that the bill is what it

12 is, that statute is what it is.  But is there any

13 public -- if you know, Mr. Do, is there any public

14 statement about the meaning of 10133.66(c) for your

15 members, like a communication to your members about it

16 or anything of that nature?

17      MR. DO:  I don't know offhand, your Honor.

18      THE COURT:  Is that something you could find out

19 easily?

20      MR. DO:  By "public statements" you mean anything

21 that CMA has made publicly about claims

22 acknowledgements?

23      THE COURT:  Not an internal memo from one person

24 to another, but posted on your Web site or made a

25 public statement to your members about that statute and
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 1 how it's interpreted.

 2      MR. STRUMWASSER:  What would we do with that fact?

 3 Let's say --

 4      MR. VELKEI:  That would go to support --

 5      MR. STRUMWASSER:  Mr. Velkei, at some point --

 6          Let's say that there's a statement to the

 7 members from Mr. Do saying, "Good news.  SB 367 has

 8 passed, and it has exactly the interpretation the

 9 Department of Insurance is going to use in 2010," and

10 we want to bring that in.  We can't bring that in as

11 legislative intent.  We cannot bring that in as an

12 explanation of what the statute says.

13          If that letter instead said, "Good news.  We

14 sponsored a bill to do this," and that got into the

15 record, then it's evidence of legislative intent.

16      THE COURT:  I was thinking of something a little

17 bit different.  And that is an explanation to the

18 doctors or the physician providers or whoever you

19 represent as to how to use that acknowledgment.  In

20 other words, do you know if you told the doctors that

21 they can call or that sort of material that was

22 given -- such material was given to the providers?

23      MR. STRUMWASSER:  I mean, I think I that's not

24 going to be evidence of legislative intent.  I'm not

25 sure what else it is, but I don't --
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 1      THE COURT:  I agree.  But their point was that

 2 they want to show that there's another interpretation

 3 out there.  It's -- it's not going to affect how I read

 4 the law.  But I can see that it's somewhat mitigatory

 5 about the problems that sometimes legislative -- you

 6 know, figuring out what statutes mean, how difficult it

 7 can be.

 8          If the CMA said something publicly to their

 9 members about the use of that material, I think it

10 would be --

11      MR. STRUMWASSER:  That's fine.  I think it is

12 worth noting that this is would be a really weird

13 statute for that to be the case since, at the time of

14 the conduct, PacifiCare is on record as saying that --

15 essentially having the same interpretation we had.

16          So it's not like they could have had a

17 reasonable interpretation that comported with some

18 other.

19      THE COURT:  Well, I suspect they don't agree with

20 that.  So I've been here -- how many months?  And I

21 think there's an issue on the table.

22          Now, how it comes out, you know, I can't even

23 begin to decide.  But if there is, is it something that

24 you can access if you made a statement to your members

25 about 10133.66(c) and how it can be used by your
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 1 providers?

 2      MR. KENT:  Your Honor, the other point, too, is --

 3      THE COURT:  Can I have Mr. Do answer the question,

 4 please?

 5      MR. KENT:  I'm sorry.

 6      MR. DO:  Well, your Honor, if you're asking

 7 specifically, that sounds like a pretty specific

 8 request.  That's something, if the Court wanted, we can

 9 look into.  And again, just to make it clear, these are

10 public statements.  This are not internal memos,

11 everything else that PacifiCare's asked for.

12      THE COURT:  Yes.

13      MR. VELKEI:  Your Honor, can I ask a --

14      THE COURT:  Yes.

15      MR. VELKEI:  Let's say that they took a survey of

16 doctors saying, "Hey, listen, what do you think of

17 acknowledgment?  What do you need to properly

18 acknowledge a claim?  Is this important to you?"  I

19 mean, if those communications were made, those issues

20 about whether doctors care about receiving a letter,

21 whether doctors know about alternative forms, what the

22 largest organization representing the --

23      MR. DO:  There's never been a survey like that.

24      MR. VELKEI:  Okay.  But the problem, your Honor,

25 with all of this is we're getting everything fed
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 1 through a filter that the CMA and the CDI control.

 2          I keep coming back to this, your Honor.  I

 3 hate to sound like a broken record -- we've relied upon

 4 representations about what exists and --

 5      THE COURT:  Okay.  Well, I'm talking to Mr. Do

 6 here, and he has indicated to me that he can get -- he

 7 can search for public communications to the members.

 8          And it would include any questions or survey

 9 or anything that you might have publicly given to your

10 providers.

11          What I'm not talking about is internal

12 communications between your offices or your different

13 people who work on legislation or that sort of thing.

14 But what, if anything, did you say to your members

15 about this?  Is that something that can be done?

16      MR. DO:  As I understand that, yes.  That is

17 something we can do for the Court.

18      THE COURT:  So, Mr. Kent, did you want to weigh in

19 on this?

20      MR. KENT:  Yes.  My point -- and again, I

21 apologize, your Honor, for stepping on Mr. Do.

22          We're going to hear, in all my expectation,

23 from Mr. Cignarale or other CDI witnesses that the

24 alleged violation of the claim acknowledgement statute

25 actually has some kind of real palpable harm involved
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 1 with it because they're going to make a pitch to you

 2 about how, A, we violated the statute and, B, those

 3 violations should translate to some significant penalty

 4 assessment.

 5          The point here is, if the CMAs of the world --

 6 they say they represent 35,000 physicians in

 7 California -- have some number of disagreements or

 8 complaints with my client but in this multi-year period

 9 never complained once, apparently, about claim

10 acknowledgments, I think that goes a long way to

11 saying, better than I could ever argue, that, you know,

12 at the end of the day, the people who supposedly are

13 protected or sought to be protected by this legislation

14 don't really care about getting a hardcopy letter.

15      THE COURT:  So I believe that Ms. Black's answer

16 indicates that.  What more do you want?  She said there

17 were no complaints concerning that issue.  What more do

18 you want?

19      MR. VELKEI:  Here's a dilemma that I have, your

20 Honor.  I brought up with Mr. Laucher -- I don't know

21 if you recall this -- the letter from Mr. Do.  I didn't

22 bring up Ms. Black's testimony.  That's a fair point

23 there.  But the letter from Mr. Do about, "You don't

24 need this stuff on 10133.66(c) because we've never

25 contended you violated it," whatever the language was.
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 1      THE COURT:  All right.  Well, you know, he's the

 2 attorney.  That was his representation.  If there's

 3 somebody you want to call as a witness, you know, you

 4 can call a witness.  I don't know what you want Mr. Do

 5 to do.  It doesn't --

 6      MR. VELKEI:  My only point there is, when that

 7 issue came up and we had the Department argue, "That's

 8 not what it says.  And they never said that," then we

 9 get in this silliness of -- you know, we're just trying

10 to, as a proponent of the legislation, understand what

11 the thinking was behind it.  We don't have the

12 legislative history in the record.  We're happy to sort

13 of

14      THE COURT:  I thought I have some legislative

15 history.  I was just reading it.  Don't I?

16      MR. VELKEI:  There may be excerpts, but I don't

17 think there's --- and there was some legislative

18 history from Mr. Laucher recently, but that was on a

19 different subject.

20      MR. STRUMWASSER:  We all know how to get

21 legislative history.  His firm does.  Our firm does.

22 We've all gotten it.  I don't recall whether all of

23 some of the SB 367 legislative history is in this

24 record, but it's all on the Internet.  We all have done

25 business with a legislative intent service.  It's not
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 1 hard to get.  You don't have to issue a subpoena to get

 2 the legislative record.

 3      MR. VELKEI:  We've cited some in our brief, your

 4 Honor, that may be, because we submitted a brief on

 5 acknowledgement.  So that may be what you're reading.

 6      MR. GEE:  Just last week I think, we received a

 7 request for official notice of the entire bill --

 8      THE COURT:  That was it, yeah.

 9      MR. GEE:  Of the legislative history for the

10 entire bill.  And that was from PacifiCare, I think.

11      THE COURT:  Right.  So I don't have a problem with

12 that.

13          But I don't know what more you want.  You can

14 call a witness.  I don't think Mr. Do is -- you know,

15 his statement in a letter representing his clients is

16 what it is.

17      MR. VELKEI:  I understand.  Maybe we start on that

18 issue with what the Court has asked CMA to look into.

19      THE COURT:  I don't see that Mr. -- I'm sorry?

20      MR. STRUMWASSER:  I'm sorry, your Honor.  We're

21 skiing on some more slopes here.

22          You're now going to get a request for -- to

23 call a witness from CMA in which you're going to find

24 out that you invited him to call that witness to find

25 out --
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 1      THE COURT:  I thought Ms. Wetzel was on the list.

 2      MR. STRUMWASSER:  Ms. Wetzel is coming.  Let's see

 3 what -- I hope we're not now pioneering new witnesses

 4 and new excursions into whether or not they ever had

 5 any communications with the Romulans about the intent

 6 of this bill or not.  There is just -- you know, this

 7 case doesn't to have go there.

 8      THE COURT:  No.  I understood we have one person

 9 that's testified and another person on the list.

10      MR. VELKEI:  Ms. Wetzel.

11      THE COURT:  Wetzel.  I'm going to see the log that

12 says whether or not there are any complaints.  And so

13 far, Ms. Black said there weren't any.  So I just don't

14 know that I need anything more than that.

15      MR. STRUMWASSER:  Your Honor, I think there's an

16 ambiguity here about the word "complaint."  I think

17 Ms. Black testified --

18      MR. VELKEI:  Illustrative point.

19      MR. STRUMWASSER:  -- that CMA never complained to

20 CDI.  That was not an item in the complaints that were

21 filed with CDI.

22      THE COURT:  Okay.

23      MR. STRUMWASSER:  I don't think there's been a

24 representation, as much as it would be nice to put an

25 end to this here, that there were no physician



13852

 1 complaints to CMA.

 2      THE COURT:  All right.  Well, I think they're

 3 entitled to ask a witness from CMA that question.

 4      MR. STRUMWASSER:  And I think you're going to get

 5 that in their log also.

 6      THE COURT:  And I'm hoping that I get an answer,

 7 either there were or there weren't and how many.

 8      MR. KENT:  Even Romulans like to close the door on

 9 an issue.

10      THE COURT:  I appreciate that.

11          So I think that would solve that problem.

12 Doesn't change the interpretation, but that would solve

13 that particular problem, whether or not there were

14 complaints.

15          And that's something you can do, Mr. Do; is

16 that right?

17      MR. DO:  Yes, your Honor.  We've agreed to produce

18 the logs.

19      THE COURT:  So the bigger issues which give me a

20 much bigger headache are the requests for

21 communications concerning PacifiCare/United.

22          You've indicated that you've given all the

23 ones about PacifiCare.

24      MR. DO:  Yes, up until January of 2008.

25      MR. VELKEI:  And your Honor, after January of
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 1 2008, there's like four people whose communications we

 2 want.  So after January 2008, we narrowed

 3 substantially.  We just need communications post filing

 4 of the OSC with respect to the following four folks.

 5      THE COURT:  Who?

 6      MR. VELKEI:  Ms. Wetzel, Ms. Black, I think it was

 7 Ms. Hanson who was in the exchange with Ms. Rosen

 8 about, "Thank you for all your influence and

 9 teachings."  We can get that information.

10      THE COURT:  It was actually the communications

11 from Ms. Rosen that I'm interested in and not the ones

12 necessarily who the people were that communicated with

13 her.  And that issue is your issue that you've brought

14 up, correct, of attorney work product?

15      MR. STRUMWASSER:  Work product and official

16 information.

17      THE COURT:  So what I suggest is, again, I will

18 make an in camera review of those documents to see if

19 they are privileged or not or if there is a limited

20 privilege or not.

21          I'm not very persuaded by the limited

22 privilege.  I understand -- I've actually had the FBI

23 once come in here and testify that they weren't going

24 to give me something because it was privileged and the

25 case was ongoing and it was a informant.  And I could
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 1 ask; I could order.  But it wasn't going to come.

 2          So I understand that.  But I'm willing to look

 3 at it in that light, in the chilling effect, et cetera.

 4 But I think I need to see those documents to see that.

 5      MR. STRUMWASSER:  Very well.

 6      THE COURT:  And I think you can produce them as

 7 what -- as Ms. Rosen's communications with the CMA

 8 concerning PacifiCare or United so that you don't have

 9 to look at who she's communicating with.  And that will

10 get what you're after.

11      MR. VELKEI:  That would also include any other

12 representatives from CDI, like Commissioner Poizner,

13 Mr. Cignarale, who apparently agreed with Ms. Rosen to

14 waive certain requirements of filing, all of those

15 folks, I mean, those are also part of what we deemed to

16 be the CDI control group.

17      MR. STRUMWASSER:  Setting that aside for a moment,

18 I'm not sure I understand your Honor's characterization

19 of public category here.

20      THE COURT:  It seemed to me -- I could be wrong,

21 but it seemed to me that the concern was that Ms. Rosen

22 communicated with people at the CMA.  Doesn't really

23 matter who they were.  It's Ms. Rosen's communications

24 that are of concern.

25          And you are concerned about those.
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 1      MR. STRUMWASSER:  Right.

 2      THE COURT:  So I propose to look at those in

 3 camera and see, number one, if they're work product,

 4 number two, if they're official documentation for

 5 information, and number three, if they have any value

 6 beyond what we already have in the record.

 7      MR. STRUMWASSER:  Right.  And my concern --

 8      THE COURT:  Which is sort of a relevance.

 9      MR. STRUMWASSER:  That's exactly what it is.  And

10 that is my concern.  I think the question that has to

11 be asked about these documents -- we're happy to give

12 your Honor the documents because, irrespective, I think

13 your Honor will be more comfortable if we know these

14 are really attorney kind of things.

15          But the question that has to be asked about

16 documents in this first category is in support of what

17 kind of a finding?  Are we really going to have these

18 documents for a finding that this is a rogue agency?

19      THE COURT:  Well, I'm not making that finding.

20      MR. STRUMWASSER:  I understand.

21      MR. VELKEI:  But they do go to penalties.  Your

22 Honor, and on the issue of --

23      THE COURT:  Not everything goes to penalties.  I

24 want to see what this is.  I was very unhappy that

25 these exist.  And so I think I have to look at them to
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 1 see whether or not PacifiCare needs to be informed

 2 about what these are.

 3          I have some research on what constitutes work

 4 product and it's derivatives.  And it appears to me

 5 from this research that I'm required to look at them in

 6 camera and do a three-step analysis whether the

 7 documents reflect attorneys' impressions, conclusions,

 8 opinions, or theories, whether they're absolutely

 9 privileged or, if not, are they partially privileged

10 and, third, is there good cause for discovery which out

11 weighs the policies supporting the work product

12 protection.

13      MR. VELKEI:  Your Honor, the concern that we have

14 on this issue -- and I appreciate the Court taking the

15 time to do this -- is, you know, this issue came

16 newspaper the spring of 2010, and there was never any

17 objection on privilege or work product.  It was, "We

18 will produce everything we have, but unfortunately we

19 don't have anything."

20          So now that we have actually uncovered

21 documents, now suddenly it's become an issue of

22 privilege and work product?  I mean, that's the

23 problem.  It was not inadvertent.  It was entirely

24 calculated to say, "We'll produce whatever we have."

25      THE COURT:  Mr. Velkei, it's just not helpful to
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 1 go there.  I'm trying to -- unless you want sanctions,

 2 which you told me you didn't, I just don't see going

 3 there helps any.

 4          I want to solve the problem now instead of

 5 create new ones.  And it looks to me from the research

 6 that that's what I'm supposed to do.  I'm supposed to

 7 ask for an in camera and look at it and determine

 8 whether it's true or not and whether or not it's

 9 something that -- and I've done it before.  And when

10 it's something you needed, I've given it to you.

11      MR. KENT:  But -- and there's also the issue, and

12 it's predominant in our minds, is whatever the status

13 of this documentation was, when you give it to a third

14 party and then put that person on the witness stand,

15 we're not talking about work product anymore.  We're

16 not talking about official information.

17      THE COURT:  That is clearly one of the exceptions

18 to the work product is you give it to a third party

19 without the expectation of privacy.  But one of the

20 examples given in here could apply.  So I need to see

21 what it is.

22          It's, "Attorneys disclosure to third party as

23 a waiver.  A waiver may be found where an attorney

24 discloses his or her impressions and opinions to

25 someone who has no interest in maintaining
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 1 confidentiality."

 2      MR. VELKEI:  So if I understand correctly, your

 3 Honor --

 4      THE COURT:  I don't know.  Maybe they do have an

 5 interest in it.

 6      MR. KENT:  The people who have interest in

 7 maintaining confidentiality is when you have a joint

 8 defense agreement or you give it to your auditors who

 9 need to look at the documentation but serve the same

10 client and have responsibilities.  That's a very

11 narrow --

12      THE COURT:  Well, you read this better than I do.

13 That's exactly it, when the attorney's opinion is

14 disclosed to the auditor.  And it's a lot of stuff

15 about expert opinions and keeping them and all of that.

16 But if you give me an opportunity to look at it, I will

17 see what I can make of it and educate myself as best I

18 can about this.  And I will let you know when I've

19 concluded, and you can argue again.

20      MR. KENT:  Thank you, your Honor.

21      MR. STRUMWASSER:  I think there is a useful

22 question to be asked here now because, with respect to

23 informants, of course, there's a specific statute about

24 when you do and don't have -- when the identity is and

25 is not confidential.
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 1          With respect to experts, there is an

 2 interesting body of law.  And to cut to the chase here,

 3 is PacifiCare now telling us that information that it

 4 and we give to our respective expert witnesses is not

 5 going to be confidential because there is -- you know,

 6 lawyers have always known that there is a way to unlock

 7 that box if they ask the right questions.  Lawyers have

 8 typically sort of had a mutual assured destruction

 9 policy about that and have not pursued that.

10          I think now, given Mr. Kent's comments today,

11 we need an indication from PacifiCare about whether

12 they really think that putting a witness on the stand

13 waives the privilege.

14      MR. KENT:  Let me be very clear about this.  In

15 terms of experts who are going to testify in this case,

16 we have had discussions with Mr. Strumwasser about what

17 work product both sides will share and what will be

18 treated as work product.  In my mind, that's totally

19 separate.  I think that we may reduce that to a

20 stipulation, pretty close.

21          My comments earlier was to the general body of

22 law -- the CMA -- Jody Black is not an expert.  She was

23 not an expert witness here.  But the basic common law

24 in California about what happens to documentation and

25 information you share with a third party is
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 1 crystallized in part in the expert cases.  The notion

 2 that, if you have a consultant, you can -- that there

 3 are things that are confidential that you provide them,

 4 that person.

 5          But if that person gets on the witness stand,

 6 just basic due process and the Fifth Amendment, the

 7 right to cross-examine somebody gives you the right to

 8 know what information they were given.

 9      THE COURT:  I'm willing to go take the time to go

10 through the material and see how it falls out.  I can't

11 really do it until I look at it.

12      MR. VELKEI:  Your Honor, I had a question.  Was

13 the Court making a distinction -- and this was the

14 point you made about, if it's from Ms. Rosen as opposed

15 to -- so if Ms. Wetzel sends Ms. Rosen an e-mail --

16      THE COURT:  Then it's to Ms. Rosen.  So anything

17 that involves Ms. Rosen.  I didn't mean to say only

18 things from Ms. Rosen.  But for searching purposes,

19 seems to me it's easier to do it through whether or not

20 Ms. Rosen was involved in the communication.

21          Now, I suppose, if Mr. Cignarale directly

22 communicated or Mr. Poizner directly communicated with

23 the CMA or Mr. Garamendi, for what matter, I guess I'd

24 like to know -- about PacifiCare/United.  I don't care

25 about anything else.
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 1      MR. VELKEI:  Do those communications exist?

 2 Because we have asked for them -- in addition to those

 3 involving Ms. Rosen.

 4      THE COURT:  Do you know if anything like that

 5 exists?

 6      MR. DO:  With Mr. Poizner?

 7      THE COURT:  Mr. Poizner, Mr. Garamendi,

 8 Mr. Cignarale?

 9      MR. DO:  I don't know for sure, but I highly doubt

10 it.

11      THE COURT:  Can you just check?

12      MR. DO:  Sure.

13      THE COURT:  Just let me know.

14      MR. STRUMWASSER:  Just so we're clear, we're not

15 claiming attorney-client, work product, any of that

16 stuff for that stuff because those guys have the

17 deficiency of not being lawyers.  Oh, actually, that's

18 not true.  Mr. Cignarale is a lawyer.

19          But we're not claiming work product with

20 respect to Mr. Cignarale's communications, if there are

21 any.

22      THE COURT:  So if you have anything like that, let

23 me know.

24      MR. VELKEI:  Thank you, your Honor.

25      THE COURT:  And then apparently there's a
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 1 qualified privilege for other work product that's not

 2 the attorneys' mental impressions.  And then it's

 3 unfairly prejudicial or results in an injustice.  So I

 4 got my work cut out for me.

 5      MR. DO:  One last thing, your Honor.

 6      THE COURT:  Yes?

 7      MR. DO:  The communications, you want them if

 8 they're related to both United or PacifiCare?

 9      THE COURT:  Well, if it's true that in fact there

10 was not a distinction made, I think I have to see that.

11      MR. STRUMWASSER:  Your Honor, I think what's going

12 to happen is --

13      THE COURT:  But I don't want -- I would like to

14 sort out the things that are not PacifiCare or are

15 strictly United.  I think I can do that.  If I can't

16 I'll to have come to the attorneys.

17      MR. VELKEI:  Your Honor, the correspondence piece,

18 I mean, we sort of see that as two separate pieces.

19 There's the correspondence and the log.  We're okay

20 with the log just being related to PacifiCare.  But on

21 the correspondence, just like we raised with the Court,

22 if they don't make that distinction -- and even let's

23 say that there's communications stipulated to United

24 during this period prior to the OSC, the fact that the

25 complaints were really directed at United and not
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 1 PacifiCare is a significant fact at a minimum for

 2 purposes of penalty, but also to impeach Ms. Black's

 3 testimony about thousands of complaints and all that

 4 silliness.

 5      THE COURT:  Let's see what we get.  Is that all

 6 right?

 7      MR. VELKEI:  Does it make sense, your Honor, to

 8 address just for a moment, the relevance issue or

 9 should we just take that out?

10      THE COURT:  I need to look at it first before I

11 can even come to that conclusion.

12      MR. VELKEI:  Okay.

13      THE COURT:  The last thing, which is the files

14 related to PacifiCare from these persons, is that what

15 you were talking about?

16      MR. VELKEI:  Yes, your Honor.  So Ms. Black

17 apparently has folders that say "PacifiCare."  So when

18 we were going through and I was asking her, "How did

19 you come up with your recollection?"

20          "I looked back at these folders."

21          I said, "Please preserve them.  We're going to

22 subpoena them."

23          She said, "Fine."

24          And again, it's this list of Ms. Wetzel,

25 Ms. Black -- there's a list of four or five folks.
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 1      THE COURT:  Does it have only those things related

 2 to communications with the Department of Insurance?

 3      MR. VELKEI:  Yes, that's all we are -- anything in

 4 these files related to the investigation or complaints

 5 against PacifiCare/United during this period of time.

 6      MR. STRUMWASSER:  Well, that's different.

 7      THE COURT:  Okay.

 8      MR. STRUMWASSER:  Complaints against United in

 9 2007 that CMA never transmitted to CDI, if those are

10 also included in those files, those are not pertaining

11 to the complaints to CDI.

12      MR. VELKEI:  But they pertained to the testimony,

13 "We received thousands of complaints," and yada, yada,

14 yada, about how horrible PacifiCare is.  So those files

15 are directly relevant, and again, the burden has got to

16 be pretty small because it's a small list of folks.

17      THE COURT:  Mr. Do, yes?

18      MR. DO:  We did produce everything that Ms. Black

19 relied upon for her testimony.  That's something that

20 already has been produced.  So I don't know what more

21 they want.

22      MR. VELKEI:  What Ms. Black relied upon from her

23 testimony seems different from her.  She says she has

24 folders labeled "PacifiCare" on them.

25      THE COURT:  But at this late date, I don't want to
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 1 see everything that she's ever put "PacifiCare" word

 2 on.

 3      MR. VELKEI:  But it's for a period of time, your

 4 Honor.  And it's put in issue.  Even at the time of her

 5 testimony, she said --

 6      THE COURT:  Okay.  Mr. Do, when you say it's what

 7 she relied on in her testimony, what do you mean by

 8 that?  It sounds like a --

 9      MR. DO:  She reviewed certain documents in

10 preparing for her testimony including -- it's --

11      THE COURT:  Her files?

12      MR. DO:  Her files, some of the complaint letters

13 to CDI, the -- I believe there was a guide that was

14 given out concerning PacifiCare to members.  She

15 reviewed that.  It's specific materials that she

16 reviewed for preparation.  And all of that material was

17 turned over.  So to the extent that, you know, there's

18 anything else, that's --

19      THE COURT:  As long as you're not creating an

20 equivocation, I'm happy with your response.  What I'm a

21 little uncomfortable about is that it sounds a bit like

22 an equivocation, that you're answering a question that

23 I'm not asking.

24          You're familiar with that concept?

25      MR. DO:  Yes, of course I am.
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 1          Let me just make it as clear as I can.

 2      THE COURT:  Okay.

 3      MR. DO:  Everything that she reviewed to prepare

 4 for her testimony has been turned over.

 5      THE COURT:  But there are other items that she

 6 didn't review in her files about PacifiCare and

 7 complaints, or not?

 8      MR. DO:  Yes, there are.  But she did not review

 9 them in preparing for her testimony.

10      THE COURT:  I would like to have you produce

11 whatever else there is in camera so I can see if it's

12 something that I need to be worried about.

13      MR. VELKEI:  Your Honor, there were only two other

14 folks that we put on that list, was Ms. Black,

15 Ms. Wetzel, who we want to call.  So we would ask for

16 the same treatment there, and Ms. Hanson.

17      THE COURT:  I don't remember Ms. Hanson.

18      MR. VELKEI:  Ms. Hanson is the one that Ms. Rosen

19 communicated to thanking for all her influence in

20 helping shape the scope of the enforcement action

21 against PacifiCare.

22      MR. STRUMWASSER:  Ms. Hanson, I believe, had

23 Mr. Do's position and is now with the AMA.

24      THE COURT:  Oh, okay.

25      MR. DO:  She left CMA, I believe, in 2007.
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 1      MR. VELKEI:  The communications with Ms. Rosen

 2 were in the spring or fall of 2006.

 3      THE COURT:  We're going to get the communications

 4 with Ms. Rosen.

 5      MR. VELKEI:  But she had an -- these three folks

 6 are the ones that had active roles in pursuing this.

 7      THE COURT:  Okay.  I don't want her files.  I just

 8 want anything that she communicated to Ms. Rosen.  If

 9 Ms. Wetzel's going to testify, I would like to see what

10 her PacifiCare/United files consists of, if she has

11 one.  And the same with Ms. Black.

12      MR. DO:  You know, it's for -- with regard to

13 Ms. Wetzel.  She hasn't testified, so we don't know.

14      THE COURT:  So you don't know -- you know, it's

15 hard to -- we don't know what she's going to testify

16 about.  She's certainly not or has not been a witness.

17 So I don't understand how --

18      THE COURT:  She's on the witness list.  She hasn't

19 been taken off.  It's possible that, if we get

20 documents from her that maybe she won't be called.

21      MR. VELKEI:  Absolutely.

22      MR. STRUMWASSER:  I was going to make a suggestion

23 here.  I don't know that Mr. Do even knows whether -- I

24 take it what we're really talking about here is a

25 distinction between the files that a person has in
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 1 their office as opposed to a file that the organization

 2 has that they may have had dominion over at one point

 3 or another.

 4      THE COURT:  That was what I understood.

 5      MR. STRUMWASSER:  So I think --

 6      THE COURT:  That's fair.

 7      MR. STRUMWASSER:  -- what I'm going to suggest is

 8 that your Honor's ruling leave open the option for him

 9 to communicate back saying either there is nothing or

10 it's the Encyclopedia Britannica or something in

11 between.

12      MR. VELKEI:  If it's the Encyclopedia Britannica,

13 we're happy to work with the CMA and narrow it.  But if

14 they're discrete files for two people, your Honor, it

15 just seems -- let's just move the process along if we

16 could.

17      THE COURT:  Well, I'll leave it open for Mr. Do to

18 communicate back to us if there's a problem with it

19 without trying to create a problem.

20      MR. VELKEI:  Thank you, your Honor.  So I think

21 that's all the issues.

22      MR. STRUMWASSER:  I have a mechanical question.

23      THE COURT:  Yes.

24      MR. STRUMWASSER:  What I was going suggest is,

25 with respect to the general production that's a
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 1 CMA-PLHIC matter, with respect to the stuff that's

 2 going to come to your Honor in camera, which is

 3 essentially protective of our interest --

 4      THE COURT:  Correct.

 5      MR. STRUMWASSER:  -- I'm going to suggest, if it's

 6 all right with your Honor, that Mr. Do give those to

 7 us.  We'll be the ones submitting it to your Honor in

 8 camera.

 9      THE COURT:  Yes, that's fine.  Seems appropriate.

10          Is that all right with you, Mr. Do?

11      MR. DO:  That's fine with me.

12          Just so I'm clear, all of these materials that

13 you've requested, these four categories, they're going

14 you first for an in camera review?

15      THE COURT:  Right.  Unless there's something that

16 you don't --

17      MR. STRUMWASSER:  Yes, that's right.

18      MR. VELKEI:  Is there an assertion that all of

19 this stuff is privileged?  It seems to me that if it's

20 privileged, it goes to you.  If it's not privileged --

21 if there's no question about it being privileged, it

22 would just be produced to --

23      THE COURT:  If you feel comfortable with the logs,

24 for instance, and you want to give it to them, that's

25 okay with me.  If you don't feel comfortable, I'm happy
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 1 to get it through the Department and --

 2      MR. VELKEI:  Understand.

 3      MR. STRUMWASSER:  And I think, given the

 4 associational interest, that they're almost always

 5 going to have identification of providers, I think that

 6 is the better play.

 7      THE COURT:  And I don't have a problem with your

 8 suggestions for redaction, if that is something that

 9 will make it work.

10      MR. GEE:  For the log?

11      THE COURT:  Yes.

12      MR. VELKEI:  I'm sorry, your Honor?

13      THE COURT:  I'm not necessarily opposed to

14 redactions for the record, just so that we know what

15 we're dealing with.

16      MR. VELKEI:  Right.  We're in agreement.  Again,

17 on that issue, we're happy to work with the CMA.

18      THE COURT:  I don't want to make people feel that

19 they can't file complaints.

20      MR. VELKEI:  That's not our intention.  I think

21 the Court put in place early on this order to both

22 parties about retaliation.  None of that's gone on or

23 is going to go on, at least on our end.

24          The one thing I wanted to ask, your Honor, on

25 the documents that are given to the Department that are
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 1 then given to you, could they be Bates numbered and it

 2 just be recorded just with a volume and number of pages

 3 there are?

 4      THE COURT:  I think that's a good idea.

 5  Mr. Strumwasser is agreeing that.

 6      MR. STRUMWASSER:  Yep.

 7      MR. KENT:  Mr. Do should probably do that.

 8      MR. DO:  We've already produced some documents

 9 that are Bates number CMA, so we'll continue that.

10      THE COURT:  All right.

11      MR. VELKEI:  Thanks.

12      THE COURT:  Now the $64 million question is, do

13 you need this reduced to an order?

14      MR. VELKEI:  Probably is a good idea.

15      THE COURT:  Do you want to try and do that?

16      MR. VELKEI:  I would like to give it a try, and

17 we'll serve it on the other side.

18      THE COURT:  Serve it do Mr. Do and

19 Mr. Strumwasser.

20      MR. VELKEI:  We'll do that, your Honor.

21      MR. KENT:  We will get a copy of what I'm sure

22 will be an excellent transcript and attachment.

23      THE COURT:  Okay.  Anything else about CMA that I

24 need to take care of?

25          (No response)
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 1      THE COURT:  All right.  Thank you very much.  And

 2 we'll go off the record on that.

 3      MR. DO:  I'm sorry, your Honor.

 4      THE COURT:  I'm sorry.  Back on the record?

 5      MR. DO:  Just one last thing as far as timing --

 6      THE COURT:  Oh, good question.

 7      MR. DO:  -- for presenting it to the Court.  How

 8 much time?

 9      THE COURT:  Well, what do you need?

10      MR. DO:  Well, with the holidays coming up, people

11 are going to be out.  I would ask for until perhaps

12 towards the latter half of January?

13      THE COURT:  When were you planning on calling

14 Ms. Wetzel?

15      MR. KENT:  Beginning of January.

16      MR. VELKEI:  At the latest, frankly.

17      THE COURT:  Can we maybe compromise and talk about

18 the second week of January?

19      MR. DO:  That will work for us.

20      THE COURT:  I don't have a January calendar.

21      MR. STRUMWASSER:  The Mondays in January are 3, 10

22 and so on.

23      THE COURT:  Did you want to make it the 14th of

24 January?  The 17th is a holiday.

25      MR. VELKEI:  It means that Ms. Wetzel probably
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 1 won't be testifying until February because I assume

 2 you're going to need some time, your Honor, to look at

 3 it.  It just -- it builds in a lot of -- we're talking

 4 about a couple months' delay just to even figure out

 5 what documents we have access to and then getting

 6 them --

 7      THE COURT:  Go ahead.

 8      MR. STRUMWASSER:  I was going to suggest, why

 9 don't we make it the 14th with an understanding that

10 this parties will confer about the possibility of

11 shortening that period as we look at what the exact

12 list is.

13      THE COURT:  And possibly part of it.  It doesn't

14 have to be all at once.  So maybe if you have part of

15 it, I can look at part of it, start moving it along.

16          As you can imagine, Mr. Do, we've been doing

17 this for a long time.

18      MR. DO:  I can't imagine.

19      MR. GEE:  No one can imagine.

20      THE COURT:  Anything else?  That was a good

21 question.

22          Thank you.  We'll go off the record.

23          (Discussion off the record)

24      THE COURT:  Okay.  5450.

25      MR. VELKEI:  Yes.
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 1          (Respondent's Exhibit 5450 marked

 2           for identification)

 3      THE COURT:  Let's go back on the record.  So

 4 additional documents came in requesting official notice

 5 in support of the 10133.66(c), and a brief.  So I can

 6 mark these for the record.  I have to -- so I can mark

 7 the brief as --

 8      MR. VELKEI:  5451?

 9      THE COURT:  I'm going to mark the brief as 5452.

10      MR. VELKEI:  Is the there a 5451, your Honor?

11      THE COURT:  I'll do that, the request for official

12 notice.

13          (Respondent's Exhibits 5451 and 5452 marked

14           for identification)

15      THE COURT:  Did you want to respond to the request

16 for official notice?

17      MR. GEE:  We would.

18      THE COURT:  When do you want to respond by?

19      MR. GEE:  It's pretty lengthy, if I remember.

20      THE COURT:  I'm not going to hold your feet to the

21 fire.  Just give me an idea.

22      MR. GEE:  The 13th?

23      THE COURT:  Okay.

24          And then I'm not sure what you want me to do

25 about the brief.  You just want me to file it?
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 1      MR. VELKEI:  It really was a reference.  I know

 2 these issues have been coming up a bunch.  We can just

 3 mark it with the record for the Court's convenience.

 4      THE COURT:  All right.

 5          Did you want to respond to the brief as well

 6 later?

 7      MR. GEE:  In our final briefing, I believe.

 8      THE COURT:  All right.  Are there any other

 9 documents that came in?  No?

10      MR. VELKEI:  I think that was it.

11      THE COURT:  That was it.  Then you want to come

12 back at 1:30?

13      MR. STRUMWASSER:  Thank you, your Honor.

14          (Whereupon, the luncheon recess was

15           taken at 10:50 o'clock a.m.)

16

17

18

19

20

21

22

23

24

25



13876

 1                     AFTERNOON SESSION

 2                         ---o0o---

 3          (Whereupon, all parties having been

 4           duly noted for the record with the

 5           exception of Mr. Do, the proceedings

 6           resumed at 1:40 o'clock a.m.)

 7      THE COURT:  We'll go back on the record.  I

 8 believe that you're going to call a witness; is that

 9 right?

10      MR. VELKEI:  Yes, your Honor.

11          Respondent would like to call Ms. Kelly Vavra

12 to the stand.

13          (Witness sworn)

14      THE COURT:  Please state your full name and spell

15 it for the record.

16      THE WITNESS:  It's Kelly, K-E-L-L-Y, Vavra, V,

17 like Victor, A, V, like Victor, R-A.

18      THE COURT:  Thank you.

19      MR. VELKEI:  Ready to go?

20      THE COURT:  Yes.

21                       KELLY VAVRA,

22          called as a witness by the Respondent,

23          having been first duly sworn, was

24          examined and testified as hereinafter

25          set forth:
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 1             DIRECT EXAMINATION BY MR. VELKEI

 2      MR. VELKEI:  Q.  Ms. Vavra, who is your current

 3 employer?

 4      A.  I'm currently employed by UnitedHealth Group.

 5      Q.  How long have you worked for UnitedHealth

 6 Group?

 7      A.  I've worked for UnitedHealth Group for 18

 8 years this past October.

 9      Q.  Basically since college?

10      A.  Pretty much right out of college.

11      MR. VELKEI:  I'd like to introduce as Exhibit next

12 in order 5453, which is the CV of Ms. Vavra.

13      THE COURT:  5453, marked as the CV of Ms. Vavra.

14          (Respondent's Exhibit 5453 marked

15           for identification)

16      THE COURT:  And while we're at it, any objection?

17 We can just enter it if there's no objection.

18      MR. STRUMWASSER:  No objection.

19      THE COURT:  All right.  That will be entered.

20          (Respondent's Exhibit 5453 admitted into

21           evidence)

22      MR. VELKEI:  Thank you.

23      Q.  Ms. Vavra, it helps if you'll just write

24 whatever exhibit number we assigned to it because you

25 may need to go back and refer to it.  That's 5453.
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 1          Do you recognize what's been introduced as

 2 Exhibit 5453?

 3      A.  I do.

 4      Q.  Is this, in fact, your curriculum vitae?

 5      A.  It is.

 6      Q.  Ms. Vavra, I'd like to focus if we can on your

 7 responsibilities as vice president of vendor management

 8 and vice president of operations from 2008 to present.

 9 Could you describe generally what your responsibilities

10 are as a vice president of operations?

11      A.  Sure.  I have currently executive

12 accountability for appeals and grievances for United.

13 I have oversight of the consumer driven healthcare

14 claims processing, and that's like flexible spending

15 account, health reimbursement accounts, health savings

16 accounts.  And then I'm also the relationship manager

17 for our data capture vendors, which include both

18 mailroom and data entry.

19      Q.  Okay.  First of all, on appeals and grievances

20 do you have any oversight of appeals and grievances

21 related to PacifiCare?

22      A.  No, I don't, not PacifiCare.

23      Q.  You've explained what consumer driven

24 healthcare refers to.  Let's talk a little bit if we

25 can about your position as relationship manager for
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 1 data capture vendors.  What is data capture, first of

 2 all?

 3      A.  So data capture would encompass really what we

 4 would call paper, so, mailroom functionality in terms

 5 of getting the mail, opening it, scanning it then all

 6 the way through the data entry of the paper.

 7      Q.  What does a relationship manager for data

 8 capture vendors do?  What are your responsibilities in

 9 that regard?

10      A.  I'm essentially the point person on behalf of

11 United for those vendors.

12      Q.  Currently how many vendors principally are

13 involved in mailroom operations across the United

14 organization?

15      A.  Principally two for mailroom.

16      Q.  Who are those currently?

17      A.  Currently they are Lason and First Source.

18      Q.  Prior to the acquisition of PacifiCare, who

19 were the two -- how many vendors principally handled

20 the mailroom operations for United?

21      A.  Prior to that acquisition, it was also two.

22      Q.  Who were they?

23      A.  It was Lason and ACS.

24      Q.  Before becoming a vice president of

25 operations, could you describe what additional
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 1 experience, if any, you had with mailroom operations?

 2 And first of all I want to ask you, how much time have

 3 you been involved in managing mailroom operations for

 4 United?

 5      A.  It will be going on six years now.

 6      Q.  And prior to you becoming a vice president,

 7 could you describe generally what your responsibilities

 8 were with regard to mailroom operations, whether they

 9 were the same, different and, if different, how so?

10      A.  Really, in 2005, when I took on that role,

11 they were really very similar.

12      Q.  Prior to 2005, did you have any involvement in

13 dealing with mailroom, mailroom operations?

14      A.  Prior to 2005, only from the perspective of

15 the claims operations that I was over, so the work that

16 the vendors would actually key for my operations.

17      Q.  Are you familiar with the term "outsourcing"?

18      A.  I am.

19      Q.  How about "vendor management"?

20      A.  Yes.

21      Q.  Is vendor management part of your

22 responsibilities as the VP of operations?

23      A.  Yes, vendor management is.

24      Q.  What is the relationship between vendor

25 management and outsourcing?
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 1      A.  So once United goes through the procurement

 2 process and determines that we are going to outsource a

 3 particular function or piece of work, at that point,

 4 then, vendor operations under my team would actually

 5 execute on that contract and manage the results from a

 6 data capture perspective.

 7      Q.  Okay.  Do other health insurance companies

 8 outsource their mailroom functions?

 9      A.  They do.  It's pretty much industry standard.

10      Q.  How do you know that, Ms. Vavra?

11      A.  Each year from my vendors I actually get a

12 report that shows where United performs -- or I

13 shouldn't say "performs" -- where United stands in

14 terms of the size of the customer we are with them.

15 And I see where we are against the other healthcare

16 companies that they do work for.

17      Q.  Could you describe generally the benefits from

18 outsourcing data capture work mailroom operations

19 generally?

20      A.  Sure.  The main benefits that we get are

21 really the technology around their front-end systems of

22 handling the mail and keying, that technology driving

23 higher quality and efficiency and just doing it better

24 than we actually can internally.

25      Q.  Is price the principal factor in driving
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 1 decisions about outsourcing, particularly with regard

 2 to data capture?

 3      A.  I wouldn't say it's the principal factor.

 4 It's definitely a factor, though.

 5      Q.  If you had to pick one, if there were one

 6 principal factor that informed your decisions about

 7 outsourcing particular functions, what would that be in

 8 your opinion?

 9      A.  The primary --

10      MR. STRUMWASSER:  I'm sorry.  Irrelevant and also

11 vague.

12      THE COURT:  Do you understand the question?

13      THE WITNESS:  I think so.

14      THE COURT:  All right.  Go ahead.

15      THE WITNESS:  The primary factor would be quality

16 results.

17      MR. VELKEI:  Q.  I want to circle or drill down

18 now on your connection with PacifiCare and sort of your

19 involvement in that process.  When did you first become

20 aware of the merger between PacifiCare and United, or

21 when did you first become aware that this was going to

22 happen, the merger?

23      A.  It would have been around the fourth quarter

24 of 2005.

25      Q.  What were the circumstances that gave rise to
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 1 that?

 2      A.  I was actually asked to be on a team that went

 3 into the PacifiCare operations and to do an assessment

 4 as it pertained to the mailroom functions that they

 5 were doing internally.

 6      Q.  How much time did you spend looking at

 7 PacifiCare's mailroom functions during this period of

 8 time?

 9      A.  I spent about just under a week at the Cypress

10 location and then spent about a week combined between

11 the Phoenix and San Antonio operations.

12      Q.  Let's focus if we can then on the Cypress

13 mailroom.  What were you doing during the one week that

14 you were in Cypress looking at these issues?

15      A.  Primarily, I spent the majority of the time

16 walking through the current processes in their mailroom

17 with that leadership and understanding the work flows

18 and how they manage the mailroom.

19      Q.  After you had an opportunity to do some

20 diligence in that regard, did you draw any conclusions

21 about how the Cypress mailroom was operating?

22      A.  Yes, I did.  I drew the conclusion that we

23 needed to automate and modernize it.

24      Q.  Can you explain that a little bit more?

25      A.  Simply, it was pretty manual.  There were
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 1 instances where literally remote printers would be just

 2 printing thousands of return letters, and literally, if

 3 somebody wasn't on the printer, it would spool off.

 4 Pushing mail carts around, delivering.  It was just

 5 very manual, in my experience, just several years kind

 6 of behind the curve, I thought, for a company that

 7 size.

 8      Q.  Were there any methods for tracking the paper,

 9 the claims and the correspondence, that came in under

10 this manual system?

11      A.  They had some basic reconciliation processes

12 in place, essentially, just managing inventory in file

13 cabinets.  And then, at that point, where it would go

14 from either another office on the Cypress campus or

15 shipped to San Antonio or Phoenix, there was not robust

16 reconciliation processes in place there.

17      Q.  Did you find your experience with the Cypress

18 mailroom -- did you have the same experience when you

19 visited Phoenix and Denver?  Were they operated in the

20 same way?

21      A.  No, they weren't.

22      Q.  How did they operate, Ms. Vavra?

23      A.  Actually, Phoenix and San Antonio.  They had

24 some manual mail processes.  It's mainly a function of

25 what was coming from Cypress.  Those sites had actually
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 1 already outsourced mail operations to Lason prior to

 2 this time.

 3      Q.  Okay.  Now, in the course of your meetings in

 4 Cypress, back in the fourth quarter of 2005, did you

 5 have an opportunity to speak with Mr. Murray, Jonathon

 6 Murray?

 7      THE COURT:  M-U-R-R-A-Y.

 8      MR. VELKEI:  Yes, your Honor.

 9      THE WITNESS:  I did, actually, meet Jonathon on

10 that visit.

11      MR. VELKEI:  Q.  What did you speak to Mr. Murray

12 about?

13      A.  We spent a couple of hours together, and we

14 talked about the processes that he had been working on

15 for non-keyable correspondence with ACS.

16      Q.  After you spent your time looking at mailroom

17 operations for PacifiCare, what recommendations did you

18 make about next steps?

19      A.  I made the recommendation that we needed to

20 move forward and build a plan to automate and modernize

21 the mailroom with a vendor.

22      Q.  Did the folks at PacifiCare disagree with that

23 strategy?

24      A.  My time in Cypress, I worked with the

25 corporate operations vendor, you know, kind of my



13886

 1 counterparts.  And they did not disagree.

 2      Q.  All right.

 3      A.  They had actually -- they had actually already

 4 made the decision to outsource their mailroom prior to

 5 the acquisition.

 6      Q.  When PacifiCare made the decision to outsource

 7 their Cypress mailroom prior to the acquisition, had

 8 they selected a particular vendor to handle that work?

 9      A.  Yes.  They actually had selected ACS to do

10 that work.  They had just not entered into a contract

11 with them at that point for that work.

12      Q.  And on that subject, based upon your

13 discussions with the folks at PacifiCare in the fourth

14 quarter 2005, how far along was PacifiCare in the

15 process of utilizing ACS to create an automated

16 mailroom function?

17      MR. STRUMWASSER:  In December of '05?

18      MR. VELKEI:  In fourth quarter of '05.

19      THE WITNESS:  At that point, they had just begun

20 the process with Jonathon Murray to take on the

21 non-keyable correspondence for their HMO business.

22      MR. VELKEI:  Q.  What about on the PPO side?  Had

23 that already been implemented for the non-keyable

24 correspondence?

25      A.  No, no, it hadn't yet.  Just that HMO piece.
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 1      Q.  What about keyable, had that been implemented

 2 with ACS in the mailroom function?

 3      A.  No.  That was all still being done internally

 4 in Cypress.

 5      Q.  Okay.  Now, you mentioned that you met with

 6 folks at PacifiCare other than Mr. Murray.  And I think

 7 you mentioned your counterparts at PacifiCare.  Who in

 8 particular were the folks at PacifiCare that you dealt

 9 with the most in this first -- the fourth quarter of

10 2005?

11      A.  The two individuals that I dealt with the

12 most, one was Deborah Clark, who was in, like I said,

13 their corporate operations.  She was the relationship

14 manager for ACS.  And then Lorry Bottril.  I may not be

15 saying that correctly.  She was the relationship

16 manager for Lason.

17      Q.  Could you spell Ms. Bottril's name for the

18 court reporter, if you know?

19      A.  I believe the last name is B-O-T-T-R-I-L.  And

20 I'm not sure if it's L-O-R-R-I-E or -- one R or two.  I

21 don't know.

22      Q.  When you first heard or when you heard that

23 PacifiCare had at least tentatively selected ACS to be

24 the vendor on outsourcing the Cypress mailroom, did you

25 have concerns about that?



13888

 1      A.  Yes, I had concerns that they chose ACS.

 2      Q.  Can you explain why?

 3      A.  At that same period of the acquisition, United

 4 had actually just made the decision to terminate our

 5 entire master service agreement with ACS.

 6      Q.  Was that terminated with cause or without

 7 cause?

 8      A.  It was terminated for cause.

 9      Q.  Can you explain why that happened?  Why was

10 ACS terminated by United for cause in 2005?

11      A.  For probably about the prior 18 months, ACS

12 went through a period where they were redesigning their

13 front end, which is really their data capture engine.

14 And in that process, it literally melted down -- for

15 lack of a better term.  They could not recover their

16 service, and the quality was very poor.  So we

17 terminated for cause.

18      Q.  Was it a difficult decision?

19      MR. STRUMWASSER:  Which decision?

20      MR. VELKEI:  Q.  Decision to terminate ACS.

21      MR. STRUMWASSER:  We don't have that she was

22 involved in that.

23      MR. VELKEI:  Is that a lack of foundation?

24      THE COURT:  I'll allow it.

25          If you know.
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 1      THE WITNESS:  For my involvement, it was a

 2 difficult decision for two reasons.  One, we had a

 3 long-term relationship with them.  But they were also a

 4 customer of ours, of UnitedHealthcare.

 5      MR. VELKEI:  Q.  Let's talk a little bit about the

 6 relationship with Lason.  And I think you may have

 7 already answered this question in part, so forgive me

 8 if I'm repeating myself.  But did United have a

 9 relationship with Lason prior to the merger taking

10 place with PacifiCare?

11      A.  Yes, United had a contract with Lason already.

12      Q.  Were you involved in managing that

13 relationship?

14      A.  Yes, I was.

15      Q.  Was United satisfied with Lason's performance?

16      A.  Yes, they were our vendor of choice from a

17 quality, technology, and efficiency perspective.

18      Q.  When you say "vendor of choice from a quality,

19 technology, and efficiency perspective," what does that

20 mean?

21      A.  Simply that they just outperformed the other

22 vendor.

23      Q.  How about for PacifiCare?  Did you have an

24 understanding of whether there was a preexisting

25 relationship between Lason and PacifiCare?
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 1      A.  Yes.  So I talked about the two mailrooms and

 2 this associated keying that were already outsourced.

 3 That relationship was already in existence prior to the

 4 acquisition.

 5      Q.  Who was the relationship manager at

 6 PacifiCare?

 7      A.  That was Lorry Bottril.

 8      Q.  Did you talk to Ms. Bottril about whether

 9 PacifiCare was satisfied with Lason's level of

10 performance on those two regional mail offices for

11 PacifiCare?

12      A.  I did.  I had conversations with her in

13 Cypress.

14      Q.  Was PacifiCare satisfied with Lason's

15 performance?

16      A.  According to Ms. Bottril, they were.

17      Q.  Now, at some point, did you make a decision of

18 whether -- or did United make a decision about whether

19 to proceed with ACS as the vendor for outsourcing the

20 Cypress mailroom?

21      A.  No.  We actually made the decision to move

22 forward with Lason for the Cypress mailroom.

23      Q.  Okay.  And when did that happen?

24      A.  That would have been the January-February

25 frame of 2006.
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 1      Q.  Was there anything that came to your attention

 2 that would have suggested service disruption as a

 3 result of changing vendors?

 4      A.  No, nothing that was brought to my attention.

 5      Q.  Did you talk to the PacifiCare folks about

 6 possible disruption related to switching from ACS to

 7 Lason?

 8      A.  Yes, we had those conversations.

 9      Q.  What were you told?

10      A.  There was nothing in any of the conversations

11 that were brought up that would indicate any

12 significant disruption.

13      Q.  Now, I believe you testified that Deborah

14 Clark was the relationship manager for ACS at

15 PacifiCare; is that correct?

16      A.  Yep, that's correct.

17      Q.  Did Ms. Clark have any objection to switching

18 from ACS to Lason?

19      A.  No, she did not.

20      Q.  Once a decision was made, Ms. Vavra, to

21 utilize Lason in outsourcing the Cypress mailroom, what

22 were the extent of -- what was the scope of the

23 engagement so to speak?  What was Lason tasked with

24 doing specifically?

25      A.  Once the decision was made, Lason was tasked
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 1 with reviewing the processes, the work flows, and the

 2 business requirements that were given to them and then

 3 subsequently come back to United with an implementation

 4 timeline for the transition.

 5      Q.  Now, I know you talked about the fact that ACS

 6 was terminated for cause by United and their

 7 performance problems with ACS.  Prior to making a

 8 decision to switch vendors for the Cypress outsourcing,

 9 did you have an opportunity to compare performance of

10 Lason and ACS?

11      A.  Yeah, compare the performance between the two

12 for the United business, yes.

13      Q.  Have you had a chance to go back and look at

14 the data that helped inform that decision?

15      A.  I have.

16      MR. VELKEI:  Why don't we take a -- I'm going to

17 offer up the exhibit next in order, which is 5454.

18          It's a demonstrative entitled, "RMO Accuracy

19 2005-6 (for United)."

20      THE COURT:  All right.  5454 is a demonstrative

21 exhibit titled "RMO Accuracy 2005-6 (for United)."

22          (Respondent's Exhibit 5454 PAC0872734 marked

23           for identification)

24      MR. VELKEI:  Q.  Ms. Vavra, why don't you take a

25 moment to look that over, let me know when you're done.
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 1      A.  I'm good.

 2      Q.  All right.  First of all, do you recognize

 3 5454?

 4      A.  I do recognize it.

 5      Q.  Is this something you were involved in

 6 preparing?

 7      A.  It was.

 8      Q.  Sort of at a very general level, what's

 9 reflected in 5454?

10      A.  At a general level, this slide shows the

11 actual quality data for the regional mail operation

12 accuracy for HOV and ACS and then is just simply put

13 into Excel.  And what you're looking at here is a

14 linear trend chart.

15      Q.  Just moving over here, as long as you don't

16 mind, what is RMO accuracy?  What does that refer to?

17 What's encompassed in that term?

18      A.  So what would be included in RMO accuracy is

19 the results from the quality review for both the

20 non-keyable and keyable process within the mail

21 operation.

22      Q.  So is "RMO accuracy" synonymous with

23 "quality"?

24      A.  Yeah, that is a quality measurement, correct.

25      Q.  Now, I noticed that the graph, the chart,
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 1 begins in April of 2005.  Can you explain why that's

 2 happening?

 3      A.  April of 2005 is actually when Lason began

 4 doing mail operations for United.  So that would have

 5 been the first quality data point that we have.

 6      Q.  And fair to say that, despite that fact, Lason

 7 still beat ACS handily during this period of time?

 8      A.  Correct.

 9      Q.  Now, I notice that there's a statement here,

10 looks like the January-February time frame, "Lason

11 Decision Made."  If the decision was made in the

12 January-February time frame, why is it that you

13 continued to graph out performance of the two past that

14 period?

15      A.  I guess, simply put, to show that we made the

16 right decision.

17      Q.  Now, did you include any -- how come you

18 didn't include any data on PacifiCare within this

19 slide?

20      A.  Actually, upon my visit to Cypress, I was not

21 actually given any data, quality data, on Lason or ACS.

22 I don't know if it existed.  I don't have that.

23      MR. VELKEI:  I'd like to introduce as exhibit next

24 in order, 5455, I believe which is a chart entitled

25 "Data Entry Performance 2005-6 (for United)."
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 1          (Respondent's Exhibit 5455 PAC0872735 marked

 2           for identification)

 3      MR. VELKEI:  Q.  And, Ms. Vavra, why don't you

 4 take a moment to look that over and tell me when you're

 5 done.

 6      A.  Okay.

 7      Q.  Do you recognize 5455?

 8      A.  I do.

 9      Q.  Is this something you were involved in

10 preparing?

11      A.  Yes, I was.

12      Q.  What is 5455 intended to illustrate?

13      A.  This particular slide illustrates the actual,

14 again, quality performance of the keying, the data

15 entry keying accuracy between HOV and ACS for the

16 United business.

17      Q.  Was this a factor in the decision that was

18 made in the January-February time frame?

19      A.  This was actually a pretty big factor because

20 it usually averages about 85 to 90 percent of the paper

21 claim volume.

22      Q.  We haven't talked about price.  So let's spend

23 a moment or two on that if we can.

24          Was price also a factor in the decision to

25 switch from ACS to Lason in the PacifiCare Cypress
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 1 outsourcing?

 2      A.  Yeah, price was a factor.  I mean, as a

 3 healthcare company, we have to try to control costs.

 4 And this is definitely one way we can, so that played a

 5 role.

 6      Q.  Was there money savings as a result of this

 7 decision?

 8      A.  There was money savings.

 9      Q.  Can you explain how that happened?

10      A.  By having Lason do the particular volume for

11 PacifiCare, it actually -- we were able to get the

12 United per-claim rate that we received under the

13 contract, so that resulted in overall savings for the

14 company.

15      Q.  Did that include savings on the PacifiCare

16 side of the business?

17      A.  Yeah, absolutely.

18      Q.  Other than quality and price, were there any

19 other factors that militated or informed the decision

20 to utilize Lason for outsourcing the Cypress mailroom

21 as opposed to ACS?

22      A.  Yes, I think there were a couple of other

23 pertinent factors.  Number one, again, I think I

24 mentioned technology.  And in our relationship with

25 Lason, they had proven to be very flexible within their
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 1 technology with us where we really didn't have that

 2 experience with ACS.

 3          The second factor was really just around the

 4 whole Six Sigma approach that Lason takes to process

 5 improvement.  And they have had that, you know,

 6 incorporated into their culture for quite some time

 7 where ACS actually did not have that.

 8      Q.  Why is that significant?

 9      A.  It's really the United approach as well to

10 process improvement.  So our group of black belts

11 working directly with Lason's on process improvement,

12 those cultures matched very well.

13      Q.  Okay.  Now, have you had familiarity -- have

14 you had familiarity with transitioning these kind of

15 manual mailroom operations to something modern and

16 automated?

17      A.  Yeah, I had been involved in other

18 transitions.

19      Q.  So you have some familiarity with the process,

20 I guess?

21      A.  I do.  I did.

22      Q.  Are there challenges associated with

23 modernizing manual processes like the Cypress mailroom?

24      A.  Yeah, absolutely.

25      Q.  Can you explain that a little bit more?
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 1      A.  Sure.  You know, probably the biggest

 2 challenges that you face in any transition like this is

 3 really around that non-keyable correspondence.  And,

 4 again, although it's only 10 to 15 percent of the

 5 volume, that's really where the complexities and high

 6 degree of variations lie.  So I think the challenges

 7 are being able to account for every one of those

 8 variations initially in the transition.

 9      Q.  Would those kinds of challenges warrant not

10 proceeding with automating or modernizing mailroom

11 operations of this sort?

12      A.  I don't believe so, no.

13      Q.  Why not?

14      A.  Again, when you see the manual nature of the

15 mailroom, it was just very apparent that we needed to

16 automate it and do it right away.

17      Q.  If we have to balance the risks associated

18 with going forward or not, which way to the scales tip?

19 In other words, go forward with automation and risk

20 some potential challenges as you sort of fine-tune the

21 process or just stick with business as usual?

22      A.  I think that it was the right thing to do to

23 go forward with the risks of automating because, to be

24 quite honest with you, I don't even think that all the

25 risks were known at the time of the manual processes
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 1 because there wasn't those, you know, tracking or

 2 reconciliation points in place.

 3      Q.  Okay.  Now, focusing on the time table for

 4 going live with Lason -- I say "going live with Lason"

 5 meaning when the system was operational, hundred

 6 percent Lason took over mailroom functions -- I believe

 7 that was sometime in July of 2006.  Does that sound

 8 correct?

 9      A.  Yeah, June-July sounds correct.

10      Q.  How was it determined when the process would

11 go live?

12      A.  Again, based on Lason's review of the

13 processes and work flows and business requirements,

14 they built the timeline and implementation of the work.

15      Q.  So Lason was the one that came up with the

16 timeline?

17      A.  Correct.

18      Q.  Did you or anyone at United ever attempt to

19 accelerate the time table for going live with this

20 outsourcing project?

21      A.  No.

22      Q.  Did anybody at Lason ever ask for more time

23 before the process went live?

24      A.  They did not.

25      Q.  How about anybody at PacifiCare?  Did anyone
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 1 at PacifiCare ever say, "Slow down.  We need more time

 2 to make this process work better"?

 3      A.  Not that I'm aware of, no.

 4      Q.  Ms. Vavra, were you familiar with whether

 5 testing was done on the system prior to it going live?

 6      A.  Yes, there was quite a bit of testing done.

 7      Q.  How do you know that?

 8      A.  Some components of it my team were involved

 9 with.  And then the other components, the non-keyable

10 components, Jon Murray's team would have been engaged

11 with.

12      Q.  In your opinion, would more time for testing

13 have helped eliminate some of the challenges the

14 company experienced?

15      A.  I don't believe it would have.  Again, you

16 know, the challenges, again, are really around that

17 non-keyable correspondence piece of it.  And, again,

18 the variation in correspondence is so great that you

19 may not get a particular issue type to test for months

20 and months.  There's just so much variation, you could

21 see a new form type frequently.

22          So I think that the testing that was done was

23 adequate for all of the work types that were being

24 transitioned.

25      Q.  I'd like to talk a little bit, if we can,
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 1 about the contract that governed outsourcing of the

 2 Cypress mailroom.  Now, at the time that the merger

 3 closed, was there an existing contract between

 4 PacifiCare and Lason?

 5      A.  Yes.  There was an existing contract for the

 6 two mailrooms and keying work that they were already

 7 doing for PacifiCare, yes.

 8      Q.  Have you -- did you have an opportunity to

 9 look at that contract?

10      A.  I was actually presented with that particular

11 contract on my visit to Cypress.

12      MR. VELKEI:  Why don't we put that document in

13 front of you, Ms. Vavra, and have you take a look at

14 it.

15          So I'd like to introduce as 5456, "Master

16 Services Agreement," effective as of August 1, 2004,

17 between PacifiCare Health Systems and Lason."

18          If you give me one second, your Honor.

19      THE COURT:  All right.  5456 "Master Service

20 Agreement," dated August 1st, 2004 at the top.

21          (Respondent's Exhibit 5456 PAC0873590

22           marked for identification)

23      MR. VELKEI:  Q.  If you would just take a moment

24 to look that document over, Ms. Vavra, just to

25 familiarize yourself make sure you recognize it.
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 1      A.  Okay.

 2      Q.  Do you, in fact, recognize 5456?

 3      A.  I do.  This is the contract I got when I was

 4 in Cypress.

 5      Q.  Now, when the decision was made to utilize

 6 Lason to outsource the Cypress mailroom or manage the

 7 Cypress mailroom functions, did you utilize this master

 8 services agreement between Lason and PacifiCare?

 9      A.  No, we did not utilize this agreement.

10      Q.  Why not?

11      A.  This agreement actually is not as stringent as

12 the master agreement that United had with Lason.

13      Q.  Was there a separate contract that was entered

14 into with Lason related to management of Cypress

15 mailroom operations?

16      A.  So we created a separate statement of work

17 with Lason specific to the Cypress mailroom.

18      MR. VELKEI:  All right.  I'd like to show you a

19 copy of that has been previously entered into evidence

20 as Exhibit 336, I believe.

21          Ms. Vavra, why don't you take a moment to look

22 that document over, let me know when you're done.

23      THE COURT:  Did you write the number on it?

24      THE WITNESS:  I did.

25          Okay.
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 1      MR. VELKEI:  Q.  Do you recognize Exhibit 336?

 2      A.  I do.

 3      Q.  Can you tell us what this is?

 4      A.  This is the actual statement of work that was

 5 created for Lason for the Cypress mailroom outsourcing.

 6      Q.  Okay.  Did you participate in negotiating --

 7 I'm going to call it -- is it okay to call it a

 8 contract?

 9      A.  It -- sure.

10      Q.  So let's just refer to it as statement of work

11 or the 2006 contract.  Did you participate in

12 negotiating this 2006 contract?

13      A.  The actual negotiation of the contract and

14 creation, that functionality, again, is handled by

15 procurement.  What I would have been involved with in

16 this statement of work is coming up and defining the

17 actual service level agreement metrics that they would

18 be measured against.

19      Q.  How did you come up with determining what

20 appropriate metrics should be for outsourcing the

21 Cypress mailroom functions?

22      A.  Those were determined by working directly with

23 the PacifiCare operations people.

24      Q.  Who in particular at PacifiCare operations did

25 you interface with on coming up with these metrics?
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 1      A.  That would have been Ellen Vonderhaar and her

 2 claims leadership group.

 3      Q.  Ms. Vavra, I'd like to just spend a couple

 4 minutes, if we can, walking through some of the terms

 5 of the contract.  You mentioned some metrics.  Are

 6 there any quality metrics that are contained in this

 7 contract?

 8      A.  Yes, there are.  There's actually -- the

 9 quality metrics are outlined on Page 4 and 5 of this.

10      Q.  Okay.  So I want to make sure I'm getting the

11 right information here.  So are the quality metrics

12 contained in these boxes here on Page 4 and here on

13 Page 5?

14      A.  That's correct, yes.

15      Q.  Can you just walk us through generally what

16 those quality metrics encompass or deal with?

17      A.  Sure.  These quality metrics are actually --

18 they all deal with the regional mail operations.  So

19 the first two that say "Keyable Review" and

20 "Non-Keyable Review" is actually the accuracy review of

21 the sorters within the mailroom.  So they have to deem

22 the document as either a keyable document or a

23 non-keyable document.  And they're measured against

24 that for accuracy.

25      Q.  Okay.  What else?
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 1      A.  The next one is a check lookup review because

 2 we do get a lot of live checks that come through the

 3 mailroom.  And that's just a quality review to ensure

 4 that they enter each of those into the system

 5 appropriately so that check can be tracked.

 6          Then the last one, "Accountable Mail Review,"

 7 that's referring to mail that comes in via the

 8 certified mail process.  Then the review is done to

 9 ensure that they complete those manifests accurately.

10      Q.  How many of these quality metrics were

11 contained in the master services agreement between

12 PacifiCare and Lason?

13      A.  Actually, none of these were in that

14 agreement.

15      Q.  Are there additional metrics that are

16 reflected in this particular statement of work or

17 agreement?

18      A.  There are.  If you turn to Page 6 and 7, there

19 are additional metrics that were included in the

20 particular statement of work.  The first one is "Six

21 Sigma Quality Improvement Projects."

22      Q.  Mm-hmm?

23      A.  And really what that entails is, every

24 quarter, Lason has to complete up to two Six Sigma

25 projects based on the quality review by United and what
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 1 we determined with Lason that the process improvement

 2 opportunity is.

 3          Then the other piece in here is around the

 4 turnaround times.

 5      Q.  Oh.  I'm sorry.

 6      A.  Go ahead.

 7      Q.  So just so I understand correctly, some of the

 8 metrics actually establish turnaround times for both

 9 keyable and non-keyable documents?

10      A.  Correct.

11      Q.  What is the turnaround time metric for

12 keyable?

13      A.  The keyable claims turnaround time metric is

14 24 hours in this contract, and then non-keyable would

15 be 48 hours.

16      Q.  Were there any additional metrics revealed on

17 Pages 6 and 7?

18      A.  The other one that was included was around

19 reject volumes.

20      Q.  Now, how many of these additional metrics that

21 we've talked about just now and we're looking at were

22 included in the master services agreement between Lason

23 and PacifiCare?

24      A.  The only one included here would be they had a

25 turnaround time measure in the -- in that agreement.
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 1      Q.  So just one overlapping metric?

 2      A.  Correct, correct.

 3      Q.  You talked about quality review.  Under the

 4 2006 contract, who was responsible for quality

 5 assessments?

 6      A.  In this 2006 statement of work for the Cypress

 7 mailroom?

 8      Q.  Yes.

 9      A.  United completes -- or completed the quality

10 review.

11      Q.  Meaning United or PacifiCare, whoever had

12 the --

13      A.  Correct, yeah, the operations.

14      MR. STRUMWASSER:  Let me -- I think the question

15 misstates the testimony.  I'm not sure -- and the

16 answer was given before it was done.

17      THE COURT:  All right.  Start over.

18      MR. VELKEI:  Okay.

19      THE COURT:  Who?

20      MR. VELKEI:  Yes.

21      Q.  Who performed the quality assessments under

22 this contract?

23      A.  It would have been United or PacifiCare.

24      Q.  Okay.  And can you show where in the contract

25 it provides that?
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 1      A.  Actually, if you turn to Page 4, it outlines

 2 who's -- who actually will be performing the quality

 3 assessments.

 4      Q.  Who performed the quality assessments in the

 5 PacifiCare-Lason contract?  Was it PacifiCare or Lason?

 6      A.  In that contract, Lason performed the quality

 7 reviews.

 8      Q.  Is that a meaningful difference, who was the

 9 one that actually performance the quality assessments?

10      A.  I believe it is.

11      Q.  Why is that?

12      A.  Because the operations actually has ownership

13 and using our quality scores to measure their

14 performance against.

15      Q.  Then, finally, if we can go back to the

16 discussion of performance guarantees.  And that's, I

17 believe, on Page 6 of the contract.

18      A.  Okay.

19      Q.  What is a performance guarantee, Ms. Vavra?

20      A.  The performance guarantee refers to any

21 penalty that would be assessed on the vendor if they

22 didn't meet that particular service level agreement

23 metric.

24      Q.  Okay.  Were there any -- was there any ability

25 to assess penalties against Lason under the old
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 1 PacifiCare-Lason contract?

 2      A.  No.  That contract did not outline the

 3 penalties corresponding to the metrics.

 4      MR. STRUMWASSER:  I'm sorry, your Honor.  Could we

 5 just take a second?  We have a computer issue here.

 6      MR. VELKEI:  Should we just take a break?

 7      THE COURT:  Yes.

 8          (Recess taken)

 9      THE COURT:  All right.  Go back on the record.

10      MR. VELKEI:  All right.

11      Q.  Ms. Vavra, I think we left off talking about

12 whether there were penalties in the PacifiCare-Lason

13 contract.  And I want to just speak generally.  Forgive

14 me if I've asked the question.  I don't think I have.

15          In your opinion, was the United contract, the

16 2006 contract put in place for the Lason outsourcing of

17 the Cypress mailroom, a significant improvement or not

18 over the 2004 PacifiCare-Lason contract?

19      A.  It was a significant improvement over the 2004

20 contract.

21      Q.  Can you explain why, generally?

22      A.  Sure.  The two pieces, the increased service

23 level metrics that were included and then the

24 corresponding penalty that they're held to against each

25 of those metrics.
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 1      Q.  Were there any problems that your team

 2 anticipated back in 2006 that were not addressed in the

 3 2006 contract?

 4      A.  No, there were no problems I'm aware of.

 5      Q.  I notice a couple of times that you referred

 6 to HOV in your testimony.  Who is HOV?

 7      A.  HOV is a company that acquired Lason.  It's

 8 Lason, but now they just go by "HOV."  So when I deal

 9 with them on a daily basis, it's HOV, so --

10      Q.  I want to talk about a couple more subjects.

11 One is just monitoring performance.

12          Were there processes in place to monitor Lason

13 performance once the system went live in June or July

14 of 2006?

15      A.  Yes.  So my team actually would monitor the

16 performance of Lason against each one of these service

17 level agreements that are outlined here.  And then the

18 claims operation would also monitor performance based

19 on their inventory reports.

20      Q.  How many folks on your team have oversight

21 into Lason's performance?

22      A.  My team is created of 21 individuals.  That

23 would be across all of the work that Lason does for

24 United though, not just PacifiCare.

25      Q.  Did you personally have significant
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 1 involvement in monitoring Lason's performance?

 2      A.  Not on a daily, you know, day-to-day

 3 management basis, no.

 4      Q.  There are other folks within your team

 5 responsible for that?

 6      A.  Correct.  My director, who is over the team of

 7 21, that's their role.

 8      Q.  Were there challenges associated with the

 9 Lason process once it went live in 2006?

10      A.  Yeah, we experienced challenges.

11      Q.  Was that surprising to you?

12      A.  Not based on other transitions that I've been

13 involved with, no.

14      Q.  We've talked about these terms, "keyable" and

15 "non-keyable."  Could you just give us a thumbnail

16 definition -- I don't know if that's the right term,

17 but could you describe what "keyable" means and what

18 "non-keyable" means?

19      A.  Sure.  The easiest way to describe it is

20 "keyable" would be something that's deemed basically a

21 keyable claim.  So it comes in on a, you know, usually

22 standard claim forms.  There are varying types.  But

23 then a non-keyable would actually be considered, like,

24 paper correspondence.  So it's actually not a claim

25 being entered into the system for payment.
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 1      Q.  Were there significant challenges associated

 2 with the keyable piece of the Lason process?

 3      A.  I'm not aware of significant challenges with

 4 keyables, no.

 5      Q.  Does that surprise you?

 6      A.  No, not really because, again, they're pretty

 7 standard.  Usually the government claim forms, you

 8 know, the fields are always the same and that type of

 9 thing.  So it's pretty straightforward.

10      Q.  So is it fair to say, then, that the

11 challenges were principally associated with the

12 non-keyable?

13      A.  Right, on the non-keyable correspondence.

14      Q.  Could you -- I think you probably have

15 explained.  If you could just sort of close the loop on

16 why it would be the case that the challenges would be

17 associated with the non-keyable piece of the process?

18      A.  The challenge, again, is just really around

19 the variation.  So just -- there's so many different

20 types of correspondence.  And then to build the process

21 around each one of those, again, we're always getting

22 new types of correspondence that we see, so the

23 challenge is really in the variation.

24      Q.  Great.  Then I just wanted ask you sort of the

25 mix between -- so if we're trying to sort of put this
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 1 in perspective about where the challenges are, your

 2 testimony is they're on this side of the table, the

 3 non-keyable piece (indicating)?

 4      THE COURT:  That is a previously marked document?

 5      MR. VELKEI:  Yes.  Excuse me, your Honor.  I'm

 6 sorry.  It's 5446.

 7      THE COURT:  Thank you.

 8      THE WITNESS:  Correct.  It would be on my right,

 9 the non-keyable box.

10      MR. VELKEI:  Q.  Then what's the mix of volume --

11 what's the volume percentages of keyable and

12 non-keyable, rough volume percentages?

13      A.  We average about 85 to 90 percent of the paper

14 volume on keyable and then 10 to 15 non-keyable.

15      Q.  Okay.  Thanks.

16          We've heard a lot of terms through the course

17 of this trial, Ms. Vavra.  We've heard "deep dive."

18 We've heard "summit."  We've heard "war room."  I want

19 to talk with you a bit about those different terms.

20          What is a deep dive?

21      A.  A deep dive is a term used primarily at United

22 by our black belts.  So they do a ton of projects.  And

23 in that process, they do deep dives, basically deep

24 dives on the analysis throughout their projects.

25      Q.  Do deep dives only occur if something is
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 1 seriously wrong?

 2      A.  No.  They occur as part of the project.

 3      Q.  How often do these kinds of deep dives occur?

 4      A.  Extremely frequently.  There's a whole team of

 5 black belts that are doing continuous project work and

 6 subsequent deep dives.

 7      Q.  How about the concept of a war room?  How

 8 common is that at United/PacifiCare?

 9      A.  That's also very common.  The war rooms are

10 actually set up -- a war room at United is actually a

11 little bit proactive in that they're set up any time we

12 have, like, a process change or a system release.

13 They'll actually open up a war room line regardless of

14 what occurs just to be sure that the right people are

15 there should there be any issue that came up during

16 that enhancement or new process.

17      Q.  What about a summit?  What is that?

18      A.  A summit in the United terms is really used

19 where we will have in mid-level to more senior

20 executives get-together.  It's really a meeting with

21 individuals who have decision-making authority and

22 bring all the parties involved in a particular issue to

23 get the decisions that need to be made to, you know,

24 move forward with the issues.

25      Q.  How often do those occur at United/PacifiCare?
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 1      A.  For various types of issues, I'm probably

 2 aware of a couple a year.

 3      Q.  In your opinion, Ms. Vavra, did the challenges

 4 which have been at issue in this case, have --

 5 challenges that Lason faced or the company faced once

 6 Lason went live, did those have a significant impact on

 7 Lason's performance in your opinion?

 8      A.  No, I don't believe that they did.

 9      Q.  Now, we looked at RMO accuracy for ACS and

10 Lason back in 2005-2006.  Have you had an opportunity

11 to look at performance under those same standards for

12 2006 to 2008 for Lason?

13      A.  Yes, I have.

14      MR. VELKEI:  All right.  I'd like to introduce as

15 exhibit next in order, which I believe is 5457 --

16      THE COURT:  Correct.

17      MR. VELKEI:  -- a slide entitled "Lason RMO

18 accuracy, 2006-8 (for PacifiCare)."

19      THE COURT:  All right.  That will be marked as

20 5457.

21          (Respondent's Exhibit 5457 PAC0872736 marked

22           for identification)

23      MR. VELKEI:  Q.  Do you recognize 5457, Ms. Vavra?

24      A.  I do, yes.

25      Q.  Were you involved in preparing this slide?
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 1      A.  I was involved, yes.

 2      Q.  What conclusions can we draw from this

 3 particular slide?

 4      A.  What this particular slide shows is the actual

 5 RMO accuracy specific -- the performance of Lason

 6 specific to PacifiCare after taking over that Cypress

 7 work.

 8      Q.  I notice that there's reference and I've seen

 9 these in other documents.  We have a trend line.  Did

10 you create that trend line for this chart?

11      A.  The trend line is just actually a result of

12 putting the data into Excel.  So that charts -- the

13 trend line charts out automatically.

14      Q.  So the same would be true of the trend lines

15 we saw in the prior slides?

16      A.  Correct.  It automatically trends out.

17      Q.  I noticed that there is a period where it

18 seems that there's a pretty quick ramp-up in terms of

19 quality.  Can you explain what's happening in the first

20 few months of this graph?

21      A.  That's actually the initial ramp-up period for

22 Lason taking over the Cypress mailroom.

23      Q.  Okay.  Just last topic.  You know, we touched

24 upon this summit, and we touched upon this deep dive

25 for Lason.
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 1          Did you participate in the summit in the fall

 2 of 2007 and the deep dive in 2008?

 3      A.  I actually participated in the summit.

 4      Q.  Okay.  So you weren't part of the process in

 5 the deep dive?

 6      A.  I was not actually involved in that particular

 7 meeting.

 8      Q.  Were you aware whether -- of whether

 9 conclusions were drawn with respect to how to improve

10 the processes once those two, the summit and the deep

11 dive, were concluded?

12      A.  Yes, I was copied on all of the outcomes from

13 both.

14      Q.  And at a very general level, could you sort of

15 characterize what the takeaways were from the summit

16 and the deep dive?

17      A.  At a very general level, from a summit

18 perspective, I would say that probably the biggest

19 takeaway was to enhance how we measure the quality

20 around the non-keyable document process and sorting.

21          And then from the deep dive perspective, I

22 would say it was kind of re-engineering the complexity

23 of the sort for the non-keyable documents.

24      Q.  Did United/PacifiCare implement the

25 conclusions that were derived from that summit and deep
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 1 dive?

 2      A.  They did implement, yes.

 3      Q.  And how did United do that -- well, I don't

 4 think that's a very fair question.

 5          Were there changes made to the contract as a

 6 result of these conclusions that were driven by the

 7 summit and deep dive?

 8      A.  Yes.  There were changes made to the contract

 9 in 2008 as a result.

10      Q.  Were you involved in that process?

11      A.  Again, just from the perspective of working

12 with operations to determine what those metrics should

13 be.

14      MR. VELKEI:  All right.  I'd like to just enter as

15 the last exhibit for your direct, 5458, which is

16 "Amendment To Various Data Entry Keying Performance

17 Contracts Between UnitedHealthcare and Lason."  And it

18 is dated April 1 [sic], 2008.

19      THE COURT:  All right.  That will be marked as

20 Exhibit 5458, and the top date of 2/15/08.

21          (Respondent's Exhibit 5458 PAC0872723 marked

22           for identification)

23      MR. VELKEI:  Q.  Do you recognize 5458?

24      A.  Yes, I do.

25      Q.  Can you explain what that is, what 5458 is?
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 1      A.  Yes.  This is actually the amendment to the

 2 prior contract between UnitedHealthcare and Lason.

 3      Q.  Did United have to rewrite the contract?

 4      A.  No.  I wouldn't say that the contract was

 5 rewritten.  There was just a couple of key items added.

 6      Q.  Okay.  And what were the changes?

 7      A.  The changes in this 2008 contract were the

 8 correspondence sort accuracy review -- so, again,

 9 measuring Lason against the different components of the

10 non-keyable documents.

11      Q.  Where is that additional metric reflected?

12      A.  That's actually reflected on Page 3.

13      Q.  Any metrics in addition to this one that were

14 added in the 2008 contract?

15      A.  From a turnaround time perspective, there was

16 a change made to -- again, for the non-keyables, the

17 turnaround time just changed from 48 hours to 24 hours.

18      Q.  Any other change in the metrics?

19      A.  Not changed in the metrics, no.  I guess the

20 other change would be just from the quality measurement

21 and how it's reviewed.  That was the going from the

22 prior contract, which measured them at a field level

23 accuracy rate for data entry.  Now in this contract

24 they were measured at a form level accuracy rate.

25      Q.  What does that mean?  What does that
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 1 difference mean?

 2      A.  So for field level accuracy, the best, the

 3 easiest way to describe it would be, if there are 100

 4 fields on a claimed key, and you keyed one wrong, at a

 5 field level accuracy, you would show a 99 percent

 6 accuracy score.  At form level accuracy, if you keyed

 7 any field wrong it would be zero.  You'd have zero

 8 percent at the claim level.

 9      Q.  So more stringent standard?

10      A.  Claim level is, correct.

11      Q.  As a result of the conclusions that were drawn

12 from the summit and the deep dive, were there any other

13 changes that had to be made to the contract other than

14 the ones you've testified to here today?

15      A.  There were just additional penalties that were

16 tied to -- you know, penalties were also associated

17 with the additions that I mentioned.

18      Q.  Any new metrics beyond the ones you

19 identified?

20      A.  No.

21      MR. VELKEI:  No further questions at this time,

22 your Honor.

23      THE COURT:  Okay.  Should we --

24      MR. STRUMWASSER:  We can start.  Unless your Honor

25 feels like it's a good time to break for the day.
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 1      THE COURT:  Do you want to start early?

 2      MR. VELKEI:  We're hoping to get Ms. Vavra

 3 finished tomorrow.  And we're happy to start early.

 4      MR. STRUMWASSER:  Why don't we start at 8:45 with

 5 the understanding of what that means.

 6      MR. VELKEI:  Are we on schedule to finish her

 7 tomorrow?

 8      MR. STRUMWASSER:  Close, but a good shot.

 9      THE COURT:  Thank you.

10          (Whereupon, the proceedings recessed at

11           3:02 o'clock p.m.)

12
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 1 STATE OF CALIFORNIA     )
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 4 Reporter of the State of California, duly authorized to

 5 administer oaths pursuant to Section 8211 of the

 6 California Code of Civil Procedure, do hereby certify

 7 that the foregoing proceedings were reported by me, a

 8 disinterested person, and thereafter transcribed under

 9 my direction into typewriting and is a true and correct

10 transcription of said proceedings.

11          I further certify that I am not of counsel or

12 attorney for either or any of the parties in the

13 foregoing proceeding and caption named, nor in any way

14 interested in the outcome of the cause named in said

15 caption.
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17
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 1 Wednesday, December 1, 2010          8:51 o'clock a.m.

 2                         ---o0o---

 3                   P R O C E E D I N G S

 4      THE COURT:  This is on the record.  This is before

 5 the Insurance Commissioner in the matter of PacifiCare

 6 Life and Health Insurance Company, OAH Case

 7 No. 2009061396, Agency No. UPA 2007-00004.

 8          Today's date is December 1st, 2010.  Counsel

 9 are present.

10      MR. VELKEI:  I think Ms. Knous is coming, but

11 she's just not here because we started early.

12      THE COURT:  All right.

13          And we're cross-examining Ms. Vavra.

14      MR. STRUMWASSER:  Thank, your Honor.

15                       KELLY VAVRA,

16          called as a witness by the Respondent,

17          having been previously duly sworn, was

18          examined and testified further as

19          hereinafter set forth:

20           CROSS-EXAMINATION BY MR. STRUMWASSER

21      MR. STRUMWASSER:  Q.  Good morning.  I'd like to

22 start with the last graph that you presented yesterday.

23 Do have your exhibits from yesterday up there?

24      A.  I do.

25      Q.  Would you take a look at 5457,
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 1 "Lason RMO Accuracy 2006-8 (for PacifiCare)."

 2      THE COURT:  It's 5457?

 3      MR. STRUMWASSER:  That's right, your Honor.

 4      THE COURT:  Thank you.

 5      THE WITNESS:  I've got that exhibit.

 6      MR. STRUMWASSER:  Q.  So we have here a time

 7 series that starts April of 2006 at about 98.7 percent

 8 accuracy, right?

 9      A.  Correct.

10      Q.  And I thought that Lason didn't go live until

11 July of '06.  Am I mistaken about that?

12      A.  July of '06 would have been the point in

13 time, when we say "go live," that we would have been

14 at, like, full transition.  So there's a ramp period up

15 until that point.

16      Q.  So they were already doing some documents in

17 April of '06?

18      A.  Yes, some, some documents.

19      Q.  And the curve quickly jumps above 99 percent

20 accuracy, doesn't it?

21      A.  Yeah, I would say pretty quickly.

22      Q.  Then it continues well above 99 percent for

23 the rest of the period shown in this chart, right?

24      A.  Yes.

25      Q.  You must be very proud of Lason's performance
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 1 in 2006.  Are you?

 2      A.  I feel that they performed strongly, yes.

 3      Q.  And also in 2007, are you proud of their

 4 performance in 2007?

 5      A.  I am.  They performed strongly in this period.

 6      Q.  Did you prepare this graph, 5457, yourself?

 7      A.  No.

 8      Q.  Was it prepared under your direction?

 9      A.  My team --

10      Q.  You know what?  Before -- I should warn you

11 before something untoward happens.  None of my

12 questions are asking anything about your communications

13 with counsel.  So if you don't want to -- if a question

14 like that takes you in that direction, just say, "I'm

15 not at liberty to say," or something.  I truly do not

16 want to get anywhere close to that.

17          So with that in mind, I thought I heard you

18 say your team prepared this; is that right?

19      A.  Actually, what I was about to say was my team

20 supplied the data for the graph.

21      Q.  Now, the vertical axis -- by the way, am I

22 correct this was prepared in the last few weeks?

23      A.  Yes.

24      Q.  The vertical axis of this graph has a range of

25 less than 2 percentage points, right?
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 1      A.  Yes.

 2      Q.  And by limiting it to 1.6 percentage points,

 3 it gives the trend line a nice upward slope, right?

 4      MR. VELKEI:  Objection, vague.

 5      THE COURT:  Overruled.

 6          Do you understand the question?

 7      THE WITNESS:  Could you -- can you just rephrase?

 8      MR. STRUMWASSER:  Q.  Sure.  By having the -- you

 9 know, one could have set this graph up so that the

10 vertical axis, known to some of its friends as Y, would

11 go from zero to 100 percent, right?

12      A.  It could be set up that way, yes.

13      Q.  If we did that, then the dotted trend line

14 would appear essentially flat, right?

15          (Ms. Knous entered the courtroom)

16      THE WITNESS:  I -- I guess I'm not sure how it

17 would look, just not having those -- having it go from

18 zero to 100.

19      MR. STRUMWASSER:  Q.  If it went from zero to 100,

20 then the trend line would intersect the left side of

21 the graph at 99.3 roughly, right, which is almost at

22 the top, right?

23      A.  I guess I don't -- I don't know.

24      THE COURT:  Mr. Strumwasser, can the record

25 reflect that Ms. Knous is now present.
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 1      MR. STRUMWASSER:  Thank you, your Honor.

 2      MR. KENT:  Thank you.

 3      MR. STRUMWASSER:  Q.  Do you know what the actual

 4 slope of that line is in terms of percentage points per

 5 month, that trend line?

 6      A.  I do not.

 7      Q.  Would you be surprised to know that it is

 8 point 0002?

 9      MR. VELKEI:  That what is point 0002?

10      MR. STRUMWASSER:  The slope.

11      MR. VELKEI:  Objection, relevance, your Honor.  I

12 don't understand --

13      THE COURT:  Well --

14      MR. VELKEI:  -- what the --

15      THE COURT:  I think the point is that he believes

16 this is misleading.

17      MR. STRUMWASSER:  That's right.

18      THE COURT:  I'll allow it.

19      THE WITNESS:  So will you repeat the question.

20          (Record read)

21      MR. VELKEI:  Calls for speculation.

22      THE COURT:  Overruled.

23      THE WITNESS:  I guess I'm not surprised, no.

24      MR. STRUMWASSER:  Q.  Okay.  Night before last, at

25 roughly midnight, Mr. Pongetti was kind enough to send
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 1 us the underlying data for this.  And we have attempted

 2 to replicate that.  And I'd like that to be -- for our

 3 graph to be marked as our next in order.

 4      THE COURT:  I believe your next in order is 879.

 5          879 is your graph of 5457.

 6      MR. VELKEI:  Looks to be the same, your Honor.

 7 But maybe I'm missing something -- as the one we did.

 8          (Department's Exhibit 879 marked for

 9           identification)

10      MR. STRUMWASSER:  Your Honor, 879 is the same

11 graph, but we have added the statistics about the trend

12 line.

13      THE COURT:  All right.

14      MR. STRUMWASSER:  Q.  Ms. Vavra, you said that

15 5457 had been prepared using Excel, right?

16      A.  That is correct, yes.

17      Q.  And you are aware -- I believe you said that

18 Excel calculated the trend line, right?

19      A.  Correct, yeah.  The data was put into Excel,

20 and the line was created.

21      Q.  Right.  And the program generated the dotted

22 trend line, right?

23      A.  Correct.

24      Q.  And you are aware that one can optionally ask

25 Excel not merely to put in the line but also to give
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 1 you the algebraic representation of it and the R

 2 squared, right?

 3      A.  I'm actually not aware of the capabilities of

 4 Excel myself.

 5      Q.  And are you familiar with equations in the

 6 form of the equation that's set there, Y equals point

 7 00023x plus point 99297?

 8      MR. VELKEI:  Objection.  "Familiar"?  Vague.

 9      THE COURT:  Overruled.

10          If you know.

11      THE WITNESS:  I don't know.

12      MR. STRUMWASSER:  Q.  Okay.  I'll essentially

13 represent to the Court and ask for official notice that

14 that's the functional form of a straight line and that

15 the coefficient of the x is the slope of the resulting

16 line.

17      MR. VELKEI:  Official notice of a calculation?

18      THE COURT:  Absolutely.  Official notice of

19 mathematical formulas is appropriate because there's no

20 argument as to whether that's the formula or not.

21      MR. VELKEI:  Okay.

22      THE COURT:  Now, how it's calculated, that's --

23      MR. VELKEI:  I don't think we verified that that's

24 the formula, your Honor.  We would just need to verify

25 that before we can --
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 1      THE COURT:  All right.  Go ahead and verify it.

 2 But I will take official notice of mathematical

 3 formulas.  I don't have any problem you with checking.

 4      MR. VELKEI:  All right.  We'll get back, see if

 5 there's any objections.

 6      MR. STRUMWASSER:  Q.  One more thing about this,

 7 Ms. Vavra, you chose to start the time series with the

 8 values on the left in April to June without the full

 9 implementation of Lason in July, right?

10      A.  We chose to start the data point on the first

11 month that we actually had data available.

12      Q.  Right.  And those happened to be the lowest

13 values in the time series, correct?

14      A.  That is correct.

15      Q.  Are you aware that, by including the lowest

16 values, low values on the left side of a trend line,

17 that that has the effect of drawing the left side down

18 and the right side up, when one does a regression

19 analysis to get the trend line?

20      A.  No.  I'm not aware.  We just literally plugged

21 in the data that we had.

22      MR. STRUMWASSER:  Okay.  Your Honor, as our next

23 in order, I'm going to ask to have marked another

24 graph, which is identical, except that it starts in

25 July rather than in April.



13934

 1      THE COURT:  880 is a second graph based on Exhibit

 2 5457.

 3          (Department's Exhibit 880 marked

 4           for identification)

 5      MR. STRUMWASSER:  Q.  So I take it, Ms. Vavra,

 6 that your -- first of all, do you generally understand

 7 what the difference is between 879 and 880?

 8      A.  Looks like just removing the two prior months,

 9 April, May.

10      Q.  Actually --

11      THE COURT:  June.

12      MR. STRUMWASSER:  Q.  June.

13      THE WITNESS:  April, May, June.

14      MR. STRUMWASSER:  I would just point out that, by

15 doing that, the already tiny slope is cut roughly in

16 half.

17      Q.  Do you know whether anybody, you or anybody

18 else working with you, did any statistical tests to see

19 whether the slope is statistically -- either -- the

20 slope that you reported, the trend line that you

21 reported was statistically significantly different from

22 zero?

23      A.  I do not know.

24      Q.  Now, how is this Lason RMO accuracy

25 calculated, Ms. Vavra?  What's the numerator, and
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 1 what's the denominator?

 2      A.  This is an overall accuracy calculation.  So

 3 it would be -- the numerator would be the number of

 4 claims sampled over -- I'm sorry.  Number of claims

 5 sampled with errors over number of claims sampled.

 6      Q.  And what kinds of errors would be considered

 7 errors for purposes of this calculation?

 8      A.  It would tie into, from the non-keyable

 9 perspective, what they're measured against, and then

10 the same as on the non-keyable [sic].  So whatever the

11 service level agreement metric is, that's how that

12 would be measured.

13      Q.  So it's whatever is in the contract as of

14 when?

15      A.  This would be applicable to the 2006, the

16 Cypress RMO contract.

17      Q.  Including the calculation all the way through

18 2000- -- the last value of 2008?

19      A.  From an overall accurate -- so this measures

20 overall accuracy.  So this overall accuracy measurement

21 would be the same; that is correct.

22      Q.  Was there an overall accuracy SLA in 2006?

23      A.  No, they would have -- they actually would be

24 broken out by each function that they are measured

25 against.
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 1      Q.  So RMO accuracy, as it is reported here, is

 2 not in fact a variable that is referenced in the 2006

 3 agreement, is it?

 4      A.  This would be a measurement of all of those

 5 combined.

 6      Q.  Now, would the keying accuracy be a part of

 7 the RMO accuracy?

 8      A.  No.  Keying accuracy is actually its own

 9 quality review.

10      Q.  So if there are keying errors, they don't

11 bring down this percentage at all, right?

12      A.  No.  The keying and the RMO are completely

13 separate.

14      Q.  If there are documents that are being placed

15 in the wrong queue, would that be reflected in the RMO

16 accuracy?

17      MR. VELKEI:  Objection vague.  "Documents placed

18 in the wrong queue"?  I don't --

19      THE COURT:  If you know.

20      THE WITNESS:  I'm not sure what -- the reference

21 to "queue."

22      MR. STRUMWASSER:  Q.  How about "DocDNA queue,"

23 are you familiar with that phrase?

24      A.  I am familiar with that phrase.

25      Q.  So if claims were being otherwise processed
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 1 correctly but Lason was placing them in the wrong

 2 DocDNA queue, would that reduce their Lason RMO

 3 accuracy for purposes of 5457?

 4      A.  No.  For purposes of 5457, it would measure

 5 did they put it in, just because we're referencing

 6 DocDNA, that process, or did they put it in the keyable

 7 process.

 8      Q.  So this is really just a measurement of

 9 whether they correctly identified a document as keyable

10 or non-keyable?

11      A.  With a couple other of those SLAs that are in

12 that contract, yes.

13      Q.  What other ones?  Why don't you tell us which

14 exhibit you're looking at and what page.

15      A.  It's -- if you want to just reference, I

16 believe it's in 336.  It would be a combination of all

17 of those categories on 4 and 5.

18      Q.  Am I correct that none of these capture at

19 least some of the actions taken by Lason that resulted

20 in documents being allocated to DocDNA queues?

21      MR. VELKEI:  Objection, vague.

22      THE COURT:  Did you understand the question?

23      THE WITNESS:  Could you just rephrase it?

24      MR. STRUMWASSER:  Q.  Yes, I'd be happy to.  There

25 are things that Lason could do wrong that would result
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 1 in a document getting in the wrong DocDNA queue, right?

 2      A.  They would be responsible for the doc typing.

 3      Q.  Right.  And the doc typing then causes it to

 4 then go into a DocDNA queue, correct?

 5      A.  Correct.

 6      Q.  And at least some of the errors in doc typing

 7 would not cause their Lason RMO accuracy as shown in

 8 5457 to go down, right?

 9      A.  Correct.  That would not be a measurement in

10 this -- this one.

11      Q.  And if a document that came into the mailroom

12 got lost such that it was put in a queue and was not

13 taken out of the queue when it was supposed to be by

14 Lason, that also would not be reflected in the Lason

15 RMO accuracy calculation, would it?

16      MR. VELKEI:  You're talking about a DocDNA queue

17 still?

18      MR. STRUMWASSER:  A what?

19      MR. VELKEI:  A DocDNA queue?  When you say

20 "queue" --

21      MR. STRUMWASSER:  Q.  At that point, I think, any

22 queue, any queue for which Lason is supposed to take

23 the document out of the queue and it doesn't.

24      MR. VELKEI:  Objection, vague.

25      THE COURT:  Do you understand?
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 1      THE WITNESS:  I don't understand the question.

 2      THE COURT:  Okay.  Sustained.

 3      MR. STRUMWASSER:  Q.  The folks in India, for

 4 example, they are responsible for taking documents out

 5 of a queue and processing it -- processing them, right?

 6      MR. VELKEI:  Misstates the record.

 7      THE COURT:  Pardon me?

 8      MR. VELKEI:  Misstates the record.

 9      THE COURT:  It's a cross-examination question.

10 I'll allow it.

11      THE WITNESS:  The individuals in India don't --

12 they don't take anything out of a queue.  What they do

13 is, you know, based on the image of the document, they

14 actually doc type that, which then drives that into a

15 DocDNA queue.  But they aren't pulling anything out of

16 a queue.

17      MR. STRUMWASSER:  Q.  Where do they get the

18 document from?  What they get is an image of a

19 document, right?

20      A.  Correct.

21      Q.  And they're taking that out of the file,

22 right?

23      A.  Right.  The images would be transferred to

24 them via a file.

25      Q.  And that file is not referred to as a queue?
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 1      A.  I've not ever heard it referred to as a queue.

 2      Q.  In general, have you ever heard it said Lason

 3 was not working a queue it was supposed to be working?

 4      A.  Not that I recall, no.

 5      Q.  You mentioned yesterday that there was a

 6 change made in the SLAs to go from field accuracy to

 7 form accuracy, right?

 8      A.  Correct.

 9      Q.  Am I correct that the whole question of field

10 accuracy versus form accuracy is not implicated by the

11 percentages that are in 5457?

12      A.  5457 is just specific to RMO.  The field

13 versus form quality is actually specific to the keying.

14      Q.  In general, Ms. Vavra, do you think 5457 as

15 you prepared it is a fair representation of how well

16 Lason was doing for PacifiCare in 2006?

17      A.  I do believe it is.  They performed well.

18 Those are the actual scores.

19      Q.  Do you think that the management at PacifiCare

20 and at United thought Lason was doing really well in

21 2006?

22      A.  Based on the scores, I don't have any reason

23 to believe that they didn't.

24      Q.  Well, that really isn't an answer to my

25 question.  I understand what you say the scores are.
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 1 My question to you is do you believe that the

 2 management at United and PacifiCare thought that Lason

 3 was doing well, really well, for PacifiCare in 2006?

 4      MR. VELKEI:  Calls for speculation, vague as to

 5 "management."  It's pretty broad for PacifiCare and

 6 United.

 7      THE COURT:  Well, if you know.

 8      THE WITNESS:  From the management that I dealt

 9 with, I -- I think that they would say we -- or that

10 Lason, I should say, performed well.

11      MR. STRUMWASSER:  Q.  In 2006?

12      A.  Yes.

13      Q.  And in 2007?

14      A.  Yes.

15      Q.  And what management would that be?

16      A.  In my role, I worked mainly with -- in my

17 interactions, would work mainly with Ellen Vonderhaar,

18 at that level.

19      Q.  Anybody else?

20      A.  She would have been the main -- main person

21 that I would work with.

22      Q.  Did you see or read or hear any reactions to

23 Lason's performance in 2006 and 2007 by, say,

24 Ms. Berkel?

25      A.  I was copied on some e-mail traffic with --
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 1 from Ms. Berkel, yes.

 2      Q.  And Mr. McMahon??

 3      MR. VELKEI:  What about Mr. McMahon?

 4      THE COURT:  E-mail traffic.

 5      MR. STRUMWASSER:  Well, see, hear, or read.

 6      THE COURT:  Okay.

 7      MR. VELKEI:  So did she see or hear or read any

 8 reactions to Lason's performance from Mr. McMahon in

 9 2006 and 2007?

10      MR. STRUMWASSER:  Please.

11      THE WITNESS:  I'm not aware of anything I was

12 copied on directly from Mr. McMahon.  I did not have a

13 lot of interaction with him.

14      MR. STRUMWASSER:  Q.  Are you aware of any e-mails

15 that Mr. McMahon may have written about Lason in the

16 2006-2007 period?

17      A.  I was -- if I was copied on it, then I would

18 have.  I -- I just -- I don't recall.

19      Q.  How about the contrapositive?  If you were not

20 copied on it, does that mean you would not have known?

21      MR. VELKEI:  That's a tough --

22      MR. STRUMWASSER:  I'll withdraw the

23 "contrapositive" part of it.

24      THE COURT:  You don't remember?  Is that what

25 you're saying?  You don't remember?
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 1      THE WITNESS:  I think I understand your question.

 2          Not necessarily.  If it was something that

 3 went to the individual that I was reporting on at the

 4 time, we could have definitely had verbal conversations

 5 around it.  What I don't remember is what

 6 specifically -- I just don't recall being copied

 7 directly on correspondence from Dirk.

 8      MR. STRUMWASSER:  Q.  Do you recall seeing or

 9 hearing that Mr. McMahon said that Lason needed to be

10 micro managed into the ground?

11      MR. VELKEI:  Vague as to time.

12      MR. STRUMWASSER:  Ever.

13      THE COURT:  Whenever he said it.

14      MR. STRUMWASSER:  Ever.

15      THE COURT:  Ever.

16      MR. VELKEI:  Which?  Whenever he said it or ever?

17      MR. STRUMWASSER:  Ever.

18      THE WITNESS:  I actually only just became aware of

19 that recently.

20      MR. STRUMWASSER:  Q.  Okay.  Take a look at 5457

21 for a moment if you would, please.  The Lason summit

22 occurred in October of 2007, right?

23      A.  That is correct.

24      Q.  What is the Lason RMO accuracy percentage for

25 October of 2007?
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 1      A.  I don't have the exact data point, but it's

 2 above 99.

 3      Q.  Yeah.  I get 99.8.  Does that look about right

 4 to you?

 5      A.  Yeah.

 6      Q.  And the Lason deep dive, that took place in

 7 March of '08, right?

 8      A.  I believe that did.

 9      Q.  The Lason RMO accuracy is about 99.6 according

10 to 5457?

11      A.  That's correct.

12      Q.  And Mr. McMahon's "micro manage" e-mail was in

13 September of '07.  What do you get for the Lason RMO

14 accuracy in September of '07?

15      A.  Looks like roughly around 99.5.

16      Q.  Ms. Vavra, you are aware, are you not, that

17 PacifiCare experienced problems in 2006 with Lason

18 failing to work Claims Exchange mailboxes?

19      A.  I did not get involved in the Claims Exchange

20 piece.  That was managed by the claims team.

21      Q.  I appreciate that information.  But I'm going

22 to ask to you listen carefully to my question.

23          My question is, you are aware, are you not --

24 regardless of whether it was your responsibility or you

25 managed it, you are aware that PacifiCare experienced
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 1 problems in 2006 with Lason failing to work Claims

 2 Exchange mailboxes?

 3      A.  I'm not aware of them from a perspective of

 4 failing to work a mailbox.  I'm aware of there being

 5 Claims Exchange issues on a -- on the -- the action

 6 list, but I'm not aware of them failing to work actual

 7 boxes.

 8      MR. STRUMWASSER:  Your Honor, I'm going to give

 9 the witness a copy of Exhibit 572 in evidence.

10      THE COURT:  All right.

11      MR. VELKEI:  Your Honor, I just want to raise a

12 concern that this isn't related to Cypress.  I see it

13 references "SW," which may be "southwest."  I think

14 witness can address that directly, but I raise a

15 concern about relevance.

16      MR. STRUMWASSER:  You know, the document is in

17 evidence, and I don't think that --

18      THE COURT:  I agree.  And I believe this goes

19 directly to the question he just asked.  I'll allow it.

20      MR. STRUMWASSER:  Q.  Ms. Vavra, you recall -- you

21 recognize this e-mail chain, right?

22      A.  I do.

23      Q.  And the second page -- and we tend to refer to

24 the documents by their Bates numbers in the bottom

25 right, last few digits, so 5064.  On the second page,
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 1 we have Ms. Andrews' e-mail.  And she's writing that,

 2 Lason has not be working several mailboxes in CE.  Do

 3 you see that?

 4      A.  I do, yes.

 5      Q.  "CE" is Claims Exchange, right?

 6      A.  Yes, it is.

 7      Q.  And Ms. Vonderhaar forwards that to you and

 8 says "...this wouldn't be happening if we hadn't

 9 outsourced it."  Do you see that?

10      MR. VELKEI:  Where is that?

11      THE WITNESS:  I actually don't.

12      MR. STRUMWASSER:  Q.  60 percent of that, down the

13 page, the paragraph that starts "I want you both to be

14 aware of this," do you see that?

15      A.  Yes.

16      Q.  And the third to last line, "Not sure if it's

17 the type of work we've given them or something else,

18 but this wouldn't be happening if we hadn't outsourced

19 it."  Do you see that?

20      A.  I do see that now, yes.

21      Q.  And you respond.  And the first thing you say

22 is, "I couldn't agree with you more, Ellen."  And

23 that's a reference to her comment that this wouldn't

24 have happened if they had not -- you had not outsourced

25 right?
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 1      A.  No.  I believe that I'm talking about how we

 2 can come up with ideas to actually better manage that

 3 process.

 4      Q.  Okay.  So what Ms. Vonderhaar says when she

 5 forwards it to you is, "I want you both to be aware of

 6 this."  And the both of you are, I take it, you and

 7 Tracy Sarallo, S-A-R-A-L-L-O; is that right?

 8      A.  Yes, that's correct.

 9      Q.  Who is Ms. Sarallo?

10      A.  Tracy is an individual who was a director at

11 the time that oversaw the actual sourcing of the Claims

12 Exchange piece.

13      Q.  And Ms. Vonderhaar says, "I know we're taking

14 this responsibility back."  What responsibility were

15 you taking back at this time?

16      A.  I don't believe that there was a

17 responsibility being taken back at this time.  I

18 believe she was actually talking about having her

19 claims team do the -- having the Claims Exchange work

20 come back.  But that did not occur.

21      Q.  But she thinks at this point that you are

22 talking about having the Claims Exchange work taken

23 back from Lason, right?

24      A.  That's what I believe she's referencing here.

25      Q.  And she is doing that, she is contemplating
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 1 that because of dissatisfaction with Lason's

 2 performance, right?

 3      A.  I think she's contemplating it, again, because

 4 she's trying to figure out a way to better manage that

 5 overall process.

 6      MR. STRUMWASSER:  I'm going to ask to have the

 7 question read back.  It's a yes or no answer that it

 8 calls for.

 9          (Record read)

10      MR. VELKEI:  I think she's answered the question,

11 your Honor.

12      THE COURT:  Well, either "yes" or "no," and then

13 she can explain it.

14      THE WITNESS:  I'm reading through here, and I know

15 because -- I know I'm not saying that because of

16 Lason's performance.  I'm saying -- I'm looking here

17 and seeing that, you know, the RIMS and Claims Exchange

18 was being all done -- or was down.  There's risk with

19 year-end inventory.  So I think it's just the whole

20 process in general.  I don't think it's specific to

21 here with Lason's performance.

22      MR. STRUMWASSER:  Q.  I understand it's not

23 specific with Lason's performance.  But it does reflect

24 concerns about Lason's performance and other things,

25 right?
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 1      A.  I think it's a combination of what she knows,

 2 what was Lason, and the whole process.

 3      Q.  And she says on the fifth line, "With our

 4 other issue right now with Lason and RIMS/Claims

 5 Exchange being down all weekend for scheduled

 6 maintenance, it all rolls together...." and so on.

 7 There was some other concern she had about Lason in

 8 addition to not working the CE mailboxes, wasn't there?

 9      A.  Yeah.  She is indicating an issue.  I just

10 don't know what that is in here.

11      Q.  So I want to figure out what it is you are --

12 you couldn't agree more with in Ms. Vonderhaar's

13 transmission.  She has ongoing concerns that you are

14 continuing to have issues.  Are you agreeing with that?

15      A.  No, I'm agreeing with Ms. Vonderhaar that we

16 need to work together to improve the process.

17      Q.  And so independent of what it was you were

18 saying in that e-mail, "I couldn't agree more," did you

19 in fact at this time agree that there were ongoing

20 concerns with Lason's performance?

21      A.  What I'm saying is that there are issues that

22 have come up throughout the transition.

23      Q.  Did you agree that there were ongoing concerns

24 with Lason's performance?

25      A.  No, I would not say that I would agree with
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 1 that.

 2      Q.  Did you agree with Ms. Vonderhaar that the CE

 3 mailboxes not being worked would not have happened "if

 4 we hadn't outsourced it"?

 5      A.  No, I did not agree.

 6      Q.  Now, above your agreement with Ms. Vonderhaar,

 7 we have an e-mail from Kane Polakoff -- oh, before we

 8 do that, let's go back to your e-mail for a second.

 9          You say, "What I cannot understand is how well

10 you guys manage everything else you do for us so well

11 and we have all of these issues around PacifiCare

12 work."  Do you see that -- "around the PacifiCare

13 work."  Do you see that?

14      A.  I do see that, yes.

15      Q.  Does that refresh your recollection as to

16 whether at this time you had concerns about Lason's

17 performance?

18      A.  What I'm outlining here to Kane is that we've

19 had a lot of issues come up throughout this transition,

20 and we needed to work together to improve those.

21      THE COURT:  Can you read the question back.

22          (Record read)

23      THE COURT:  Does it refresh your recollection

24 that, at that time, you had concerns about Lason's

25 performance?
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 1      THE WITNESS:  I guess I'm just not -- okay.  Could

 2 you read the question one more time?

 3          (Record read)

 4      THE WITNESS:  What I'm trying to get at with Kane

 5 here is that we have to improve the process.  I

 6 don't --

 7      THE COURT:  That's not the question.  The question

 8 is, at that time, did you have concerns about Lason's

 9 performance?

10      THE WITNESS:  I'd say yes.  We wanted to improve

11 the performance.

12      MR. STRUMWASSER:  Q.  And when you say "we," that

13 means that you are among the people who had those

14 concerns, right?

15      MR. VELKEI:  She just answered it, your Honor.

16 She just said she had concerns; so now we're

17 reiterating it?

18      MR. STRUMWASSER:  She said "we had concerns."

19      THE COURT:  I'll allow it.

20          Are you included in the "we"?

21      THE WITNESS:  I'm speaking about the data capture

22 team.

23      MR. STRUMWASSER:  Q.  But I would like to know

24 whether you had concerns.

25      MR. VELKEI:  Asked and answered.
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 1      THE COURT:  Overruled.

 2      THE WITNESS:  Yes.

 3      MR. STRUMWASSER:  Q.  That was an e-mail to Kane

 4 Polakoff, right?

 5      A.  That is correct.

 6      Q.  And he is at Lason, right?

 7      A.  Kane is at Lason.

 8      Q.  And we have his reply starting on the first

 9 page.  Do you see that?

10      A.  I do.

11      Q.  And the first sentence of his reply confirms

12 that there were mailboxes that they currently were not

13 working, right?

14      A.  He does state that, but then goes on to

15 discuss why that is the case.

16      Q.  Now, he lists six items that he thinks is

17 contributing to the problems, right?

18      A.  Yes, he is outlining -- outlining why those

19 particular mailboxes aren't being worked.

20      Q.  So for example, Items No. 2 and 3 seem to be

21 saying that PacifiCare never gave Lason access to the

22 queues, right?

23      MR. VELKEI:  Where are you looking?  I'm sorry.

24      THE COURT:  2 and 3.

25      MR. STRUMWASSER:  2 and 3.
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 1      THE WITNESS:  I believe he's referencing that not

 2 enough individuals had access, not that all of them

 3 didn't have access.

 4      MR. STRUMWASSER:  Q.  And in fact, the way the

 5 Claims Exchange access was given was not on a

 6 departmental or companywide basis but on an individual

 7 person basis, wasn't it?

 8      A.  That, I'm not certain of.

 9      Q.  You can't infer that from here?

10      A.  I see in No. 2 it says that individual access

11 cannot be given.

12      Q.  So access to Claims Exchange was not being

13 given on a departmental or companywide basis but on an

14 individual basis, right?

15      THE COURT:  No, I think you just said it the

16 opposite way.

17      MR. STRUMWASSER:  Q.  Access was not being given

18 on a companywide basis.  It was being given on an

19 individual basis?  Let me start over.

20          Claims Exchange is an outside product that

21 PacifiCare licenses, right, or United?

22      A.  Honestly, I'm not certain who licenses Claims

23 Exchange.

24      Q.  Who would know that?

25      A.  I would say probably Ms. Vonderhaar's team,
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 1 who worked on that.

 2      Q.  Not the IT folks?

 3      A.  I'm sure IT would know as well.

 4      Q.  Do you know whether Ms. Way would know about

 5 it?

 6      A.  I don't know.

 7      Q.  Do you know whether PacifiCare eventually

 8 provided all the folks at Lason access to these queues?

 9      A.  I don't believe -- when you say "all the folks

10 at Lason," not everybody would have access.

11      Q.  Do you know whether PacifiCare eventually

12 broadened the number of people who had access to these

13 queues?

14      A.  I believe they did.

15      Q.  Item No. 5 states, "Job aid was sent for

16 approval way back in September, but we did not receive

17 any approval."  Do you see that?

18      A.  I do.

19      Q.  What's job aid?

20      A.  A job aid is just like a processing

21 instruction.

22      Q.  You mean, it's like something in a user

23 manual?

24      A.  It doesn't necessarily have to be in a manual,

25 but --
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 1      Q.  I mean, the part of this that I'm having

 2 trouble with is that "job aid was sent for approval."

 3 So what is it exactly -- well, let's start with, do you

 4 know to whom something -- this thing was sent for

 5 approval?

 6      A.  I don't know who this job aid was sent to, no.

 7      Q.  Do you know what the instruction is that he's

 8 talking about?

 9      A.  Not specifically.

10      Q.  This is an e-mail to you.  What was your

11 reaction to this information that job aid has been sent

12 for approval way back in September but you had not

13 received any approval -- he had not received any

14 approval?

15      A.  That would be something that I would work with

16 Ms. Vonderhaar and her team to try and figure out what

17 occurred there.

18      Q.  Do you know whether you've attempted at this

19 point to find out what job aid he was talking about?

20      A.  That would have been assigned to my data

21 capture team.

22      Q.  Does job aid involve requesting additional

23 resources?

24      A.  I'm not sure I --

25      THE COURT:  I think we don't know what job aid is.
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 1 Is it a document, a written document?  Or are you

 2 asking for help, and get somebody else to help you?

 3 So --

 4      THE WITNESS:  Okay.  No.  A job aid is actual --

 5 and I guess you'd call it a written document.  It's --

 6 obviously they store it electronically.

 7          But it's actually what's prepared for the

 8 individuals that are doing that work to do that

 9 function.  So it's like a processing instruction.

10      MR. STRUMWASSER:  Q.  So the approval of job aid

11 authorizes the person who is processing something to do

12 it differently?

13      A.  Not necessarily differently.

14      Q.  See, because to me, "job aid" sounds like

15 something you'd get by calling 911.  You know what I

16 mean?  It sounds -- it has a sort of a help kind of a

17 quality to it.

18          And when I read this, I was reminded of budget

19 change proposals and requests for additional bodies and

20 things.

21      A.  Oh, no.

22      Q.  This is not that?

23      A.  No, no.  This is not that.

24      Q.  And you don't know sitting here today why it

25 is that it has taken this long to get approval or
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 1 disapproval of this job aid that he's talking about?

 2      A.  I do not.

 3      Q.  You don't recall how this question was

 4 resolved eventually?

 5      A.  Of getting the approval?

 6      Q.  Yeah, the job aid question.

 7      A.  Just -- I'm not following your question.  Just

 8 what the resolution was?

 9      Q.  Yeah.  I mean, he's cited the job aid, lack of

10 approval thing as a problem.  You've testified that you

11 didn't know what he was talking about, but you had --

12 but it had been delegated to the data capture team,

13 right?

14          And my question to you now is do you know at

15 the end of the process what happened to this?

16      A.  Oh, they did get that job aid approved and in

17 place.

18      Q.  How do you know that?

19      A.  Just simply by the -- again, the tracking of

20 the issues and who was assigned to them from the team.

21      Q.  Now, after the transition to Lason in 2006,

22 PacifiCare experienced problems with claims and

23 documents being misrouted and routed to the wrong

24 queues, didn't it?

25      A.  There were misrouted issues notated, yes.
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 1      Q.  You're familiar with the term "looping" in

 2 this context, are you not?

 3      A.  I have heard the term "looping."

 4      Q.  And it refers to the problem that PacifiCare

 5 was having with Lason routing process which caused

 6 claims and documents to be bounced around to the wrong

 7 queues multiple times, right?

 8      A.  Again, I think it's the use of the word

 9 "queue."  The looping issue refers to when the claim

10 would come in and then it would go to a different

11 platform.  So I'm just getting confused with the

12 "queue" --

13      Q.  I appreciate that clarification.  I mean, the

14 platforms have front-end queues, right, to receive

15 claims, right?

16      A.  The claims are going right into the claims

17 system, yeah.

18      Q.  So the term "looping" refers to a document --

19 to a claim or a document going -- bouncing around among

20 NICE, ILIAD, RIMS and maybe back again a few times,

21 right?

22      A.  It would be going from one platform to

23 another.

24      Q.  Those are the three principal platforms,

25 right?
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 1      A.  Correct.

 2      Q.  And looping was a big issue in 2007 and 2008,

 3 wasn't it?

 4      A.  It was an issue.  I don't know if I would

 5 quantify it as big in terms of overall volume.

 6      MR. STRUMWASSER:  Ask to have marked, your Honor,

 7 as 881 a document about looping.

 8      THE COURT:  881 is an e-mail with a top date of

 9 November 19th, 2007.

10          (Department's Exhibit 881, PAC0125217 marked

11           for identification)

12      MR. STRUMWASSER:  Q.  Do you recall this e-mail

13 exchange, 881?

14      A.  I do, yes.

15      Q.  And in the top e-mail, you are in fact saying

16 that the looping issue is a very big issue, right?

17      A.  Yeah -- based on our trip to the RMO that we

18 went, we actually looked at the looping claims process

19 and were presented with examples that they had gone

20 through multiple times.

21      THE COURT:  It's really important to listen to the

22 question and answer the question that's asked.  I allow

23 all witnesses to explain their answers after they

24 answer them, but the explanation should come after the

25 answer.
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 1          Could you read the question.

 2          (Record read)

 3      THE WITNESS:  Right, based on the visit to the RMO

 4 and on the sampling that we looked at.

 5      MR. STRUMWASSER:  Thank you.

 6      Q.  And continuing in that same e-mail, you say --

 7 and I'm reading from the end of the fourth line, "I

 8 don't know what all is on his plate, but we are

 9 literally paying for these claims up to eight and nine

10 times, and they still aren't getting resolved in the

11 system."  Do you see that?

12      A.  I do, yes.

13      Q.  And when you say you are paying for these

14 claims up to eight or nine times, that's referring to

15 the cost to have Lason process and route the claims,

16 right?

17      A.  Yeah, that would refer to the per-piece cost

18 for Lason to handle.

19      Q.  So each bounce in the looping, PacifiCare was

20 getting charged?

21      A.  Yes.  Each time it came through the mail

22 operation, it would be considered a handled piece.

23      Q.  When you say that these claims aren't getting

24 resolved in the system, it means that they still aren't

25 getting to the correct platform, right?
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 1      A.  It means that it still wouldn't have gone to

 2 the platform for adjudication.

 3      Q.  Then you say, "I can guarantee this is a major

 4 source of noise."  Do you see that?

 5      A.  I do.

 6      Q.  By "noise," you're referring to complaints

 7 from regulators and providers?

 8      A.  Actually -- actually, I'm referring to

 9 communications with operations, so Ms. Vonderhaar's

10 team.

11      Q.  So Ms. Vonderhaar, at this point, is noising

12 you about the looping problem, right?

13      A.  Not necessarily about the looping problem but

14 just about the claims -- you know, the claims

15 inventory.

16      Q.  So you're getting complaints from

17 Ms. Vonderhaar's group, and you think that the looping

18 is a major source of that?

19      A.  Yes, that it could be a part of the inventory.

20      Q.  What were you hearing literally from

21 Ms. Vonderhaar's group?  If they were not saying

22 "looping," what were they saying?

23      A.  Generally, our conversations would have been

24 around inventory in general.

25      Q.  That the inventory had gotten too large and
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 1 not getting processed properly?

 2      A.  Well, in this case -- well, some conversations

 3 around "inventory is large" or some conversations

 4 around, you know, inventory in -- you know, from a

 5 platform perspective.

 6      Q.  Now, this is now, November of 2007.  In

 7 looking at this e-mail and the ones we've looked at in

 8 the last few minutes, is it still your testimony that

 9 Lason performed very well in 2007?

10      A.  Across all of the volume and the work they

11 did, yes.

12      Q.  How about for PacifiCare on PPO claims and

13 secondary documents?

14      A.  Again, against the overall volume for that,

15 yes.

16      MR. STRUMWASSER:  882, your Honor.

17      THE COURT:  882 is an e-mail with a top date of

18 January 23rd, 2008.

19          (Department's Exhibit 882, PAC065740 marked

20           for identification)

21      THE WITNESS:  Okay.

22      MR. STRUMWASSER:  Q.  You recall seeing this

23 e-mail chain, Ms. Vavra?

24      A.  Reading it now, I recall it, yes.

25      Q.  And at the top, we have an e-mail to
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 1 Ms. Berkel -- and you and Ms. Knous and Ms. Vonderhaar

 2 are copied -- from Mr. Nakashoji, right?

 3      A.  Correct.

 4      Q.  And he is talking about the looping issue,

 5 right?

 6      A.  In No. 2, it looks like he's talking about the

 7 looping issue.

 8      Q.  He's characterizing "looping" as bouncing

 9 around between queues, right?

10      A.  He is.  And that's where my understanding is a

11 little bit different.

12      Q.  But I mean, it's consistent, right?  There is

13 a -- there are queues at the front end of each of the

14 platforms, right?

15      A.  Queues that the actual claims go into,

16 correct.

17      Q.  Yes.  And Mr. Nakashoji lists the three to

18 four ways that the provider dispute resolution team

19 receives aged documents, correct?

20      A.  That looks like what he's describing here,

21 correct.

22      Q.  And in Item No. 1, the "Initial Receipt" item,

23 he says, "On average, it takes 4.5 days...from the RMO

24 to our queues."  Do you see that?

25      A.  I do.
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 1      Q.  And he says, "We still receive several

 2 thousand that take eight days or longer," right?

 3      A.  I see that as well.

 4      Q.  That performance would fail to satisfy the

 5 SLAs in Lason's contract, would it not?

 6      MR. VELKEI:  Which contract?  The one in place in

 7 January of '08?

 8      MR. STRUMWASSER:  Yes.

 9      THE WITNESS:  If all of these were as a result of

10 Lason, then, yeah, eight days would exceed the SLA.

11 But this is not -- I don't know in here what's that

12 root cause of the several thousand taking eight days or

13 longer.

14      MR. STRUMWASSER:  Q.  So the fact that a document

15 may take a long time to get from the RMO to the queues

16 by itself does not establish that an SLA has not been

17 satisfied.  There has to then be an investigation of

18 root causes, right, under the contract as it existed in

19 '08?

20      A.  Correct.  We'd have to understand where each

21 issue was along the process of those days.

22      Q.  Now, in general, was there ever a time when

23 your SLAs, that is to say, United's or PacifiCare -- I

24 guess they were always United contracts, right, with

25 Lason?
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 1      A.  The original master was PacifiCare with Lason.

 2      Q.  Okay.  Was there ever a time when any of the

 3 contracts between Lason on the one hand and either

 4 United or PacifiCare on the other in which eight days

 5 to go from the mail to the queues would have satisfied

 6 SLAs?

 7      A.  Not if the entire eight days was purely Lason,

 8 no.  There wasn't an SLA with that time frame.

 9      Q.  So what I'm hearing is that it was possible

10 for every claim to take eight days and it would not

11 necessarily be deemed a failure of Lason that would

12 trigger penalties under the performance guarantees of

13 their contracts?

14      MR. VELKEI:  Objection, vague.  Possible for every

15 claim to take eight days?  I just don't know what that

16 means.

17      THE COURT:  Overruled.

18      THE WITNESS:  If you could just rephrase that one

19 more time.

20      MR. STRUMWASSER:  Sure.

21      Q.  Let's say that in a given month PacifiCare got

22 100,000 claims and it turned out that every one of them

23 took eight days to get from the RMO to the queue.  That

24 fact by itself would not establish that Lason had

25 failed to meet its SLAs, right?
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 1      A.  That is correct.  It could have been -- there

 2 could have been other factors in that actually getting

 3 into the queue that would not be Lason.  So that's a

 4 correct statement.

 5      Q.  And Ms. Vavra, is it not also true that, if in

 6 fact it was Lason's fault, that that would be outside

 7 the permissible performance throughout the period with

 8 which Lason had contracts with either United or

 9 PacifiCare?

10      A.  Eight days would have always been outside the

11 performance, correct.

12      Q.  How about 4.5 days if it's Lason's fault?  Is

13 that also outside the SLAs?

14      A.  It would go -- trying to think -- so

15 4 point -- it all comes down to the date stamp, so I'm

16 trying to figure out how a half day plays in.

17          So if their SLA is 72 hours, if it's done on

18 the fourth day of the Julian date, it would go within

19 the SLA.

20      Q.  Whoa, did I not understand that.

21      A.  The point 5, it really depends on the date

22 stamp of the claim is what I was --

23      THE COURT:  So if the half goes over to the next

24 day --

25      THE WITNESS:  Then it would be outside of the SLA.
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 1      THE COURT:  But if the half is within the --

 2      THE WITNESS:  It would be inside the SLA.

 3      MR. STRUMWASSER:  Q.  So let's go back to my

 4 100,000 claims.  If they are all processed in exactly

 5 four days as measured from the date stamp on the RMO,

 6 that's within the SLAs, right?

 7      A.  Correct.

 8      Q.  And if they're all processed in five days,

 9 that would all -- they would all be outside the SLAs?

10      A.  If it was specifically related to a Lason

11 delay, that would be outside.

12      Q.  And that was true throughout this period?

13      MR. VELKEI:  "This period"?  Vague.

14      MR. STRUMWASSER:  Q.  January of 2006 on.

15      A.  Just want to make sure, this 2006 -- there

16 was -- the turnaround times were always in the

17 contract.  But I want to make sure, just -- when we're

18 talking about the four days.

19      Q.  Are you looking at 336?

20      A.  I'm just trying to make sure in my head that

21 I'm aware of what contract we're talking about in the

22 period -- so the turnaround times would have been in

23 effect, yes.

24      Q.  So you were looking at 336, Page 6; is that

25 right?
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 1      A.  Well, 336, Page 6 actually only talks about

 2 the turnaround time from an RMO perspective.  The time

 3 to go into the queue is the combined RMO to data entry.

 4      Q.  Where would I find that?  In 336?

 5      A.  No.  The combined TAT is not in 336, just the

 6 RMO TAT.

 7          (Reporter interruption)

 8      MR. STRUMWASSER:  Q.  I'm sorry.  Where is it that

 9 the combined TAT's found?

10      A.  It's actually in 5458.

11      Q.  Can you direct me to a page?

12      A.  I sure can.  Page 10.

13      Q.  So that's -- the 72 hours is the fourth row of

14 that table?

15      A.  It's the -- yeah.  The turnaround time, all

16 documents include mail receipt and data entry.  And

17 then 96 and 72 hours, and 100 percent in 96 hours,

18 that's what would have been in place.

19      Q.  This is the 2008 contract?

20      A.  Correct.

21      Q.  Is it your recollection that the 72 hours was

22 in effect prior to 2008?

23      A.  Prior to 2008, it would have had -- prior to

24 2008, the RMO turnaround time would have been governed

25 by the 2006 contract, and the keying turnaround time
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 1 was governed by the PacifiCare contract.  So it became

 2 a combined measurement measured this way in 2008.

 3      Q.  And prior to 2008, would the sum of those two

 4 come to 27 hours?

 5      A.  The sum of the two separate ones would have

 6 come to that time frame.

 7      Q.  72 hours?

 8      A.  Actually -- actually 96, the four days.  Yes.

 9      Q.  Okay.  Going back to 882, the e-mail with

10 Mr. Nakashoji at the top, you got a chance to look at

11 this.  Mr. Nakashoji, as I point out before, has

12 identified the ways in which the PDR team receives aged

13 data.  And I'd just like you to tell me whether there

14 was anything in that list of 1, 2, 3, 4 that you

15 disagreed with.

16      MR. VELKEI:  Your Honor, that doesn't seem like a

17 fair question.  If there's a specific piece of those

18 issues that he wants to address, he can ask her about

19 it.  But to say, "Is there anything you disagree with

20 in the document," especially when she didn't author it,

21 it's just -- I don't think it's a fair question.

22      THE COURT:  Overruled.

23      THE WITNESS:  I'm not -- actually not familiar

24 enough with the PDR process to honestly agree or

25 disagree whether these are the only three or four ways
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 1 that they can go in there or not.

 2      MR. STRUMWASSER:  Q.  Okay.  Then I will modify my

 3 question just so you and I are clear.

 4          With that caveat that there may be more than

 5 three or four, is there anything in the three or four

 6 that he does list that you disagree with?

 7      MR. VELKEI:  Lack of foundation.

 8      THE COURT:  If you know.

 9      THE WITNESS:  I just don't have the basis to agree

10 or disagree because I'm not familiar with the entire

11 PDR process.

12      MR. STRUMWASSER:  Q.  Were you aware in January of

13 2008 that the PDR team was receiving aged documents?

14      MR. VELKEI:  Other than through this e-mail?

15      MR. STRUMWASSER:  No.

16      THE WITNESS:  I was aware at that time frame that

17 there were aged documents within the non-keyable

18 process, not just to specifically hone in on each one

19 of the queues, which I believe one of the queues is

20 PDR.

21      MR. STRUMWASSER:  Q.  And that was a PDR queue

22 that held keyable documents, right?

23      A.  I'm not familiar with the PDR process, if they

24 do non-keyable or keyable.  I honestly don't know.

25      Q.  Just taking a look at Item No. 1 here, the
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 1 "Initial Receipt," this is a -- this is a potential

 2 source of PDR receiving aged documents that appears to

 3 have specific implications for Lason, right?

 4      A.  Yeah.  It looks like, in No. 1, as though Mike

 5 is reaching out to Lason to see what feedback or

 6 analysis that would cause a delay.

 7      Q.  Okay.  So now I'm asking you specifically with

 8 respect to Item No. 1, insofar as Lason is involved and

 9 your duties with respect to Lason, is there anything in

10 Item 1 that you disagree with?

11      MR. VELKEI:  So, vague.  Are you asking her to

12 focus on the pieces that deal only with Lason and say

13 if she disagrees or agrees?

14      MR. STRUMWASSER:  No.  I'm asking her whether

15 there's anything she disagrees with in 1 given her

16 responsibilities and familiarity with Lason.

17      MR. VELKEI:  She's already testified she doesn't

18 know.  She doesn't have any understanding to agree or

19 disagree.

20      THE COURT:  Overruled.

21      THE WITNESS:  Yeah, I'm just looking here, and

22 Mike is saying he's assuming that some of these are

23 PDRs.  There's not feedback in here.  I don't have any

24 basis to agree or disagree with this.  I --

25      MR. STRUMWASSER:  Q.  Okay.  Then Item No. 2 is
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 1 "Reroutes," and again, it has to do with Lason routing,

 2 correct?

 3      A.  Not necessarily.  It looks like that it could

 4 have been something that Lason could have identified up

 5 front or, in the second piece, it could have been

 6 routed to the correct queue but now it's to go to the

 7 PDR team.

 8      Q.  Sitting here today, are you able to say which

 9 of those it was?

10      A.  I am not.

11      Q.  So as far as you are concerned, when

12 Mr. Nakashoji says in Item No. 2 it could be Lason or

13 it could be something else, you don't disagree that it

14 could have been Lason or could have been something

15 else, right?

16      MR. VELKEI:  Calls for speculation, lack of

17 foundation.

18      THE COURT:  Overruled.

19      THE WITNESS:  It could be either area.

20      MR. STRUMWASSER:  Q.  Okay.  Now, in Item 3,

21 Mr. Nakashoji is talking about rerouting within REVA

22 queues or the relationship between DocDNA queues and

23 REVA queues.  Do you see that?

24      A.  I do.

25      Q.  He talks about Lason's current and anticipated
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 1 duties with respect to that problem.

 2          Do you see anything in Item No. 3 that,

 3 sitting here today, you believe Mr. Nakashoji was wrong

 4 about?

 5      MR. VELKEI:  Lack of foundation, calls for

 6 speculation.

 7      THE COURT:  If you know.

 8      MR. VELKEI:  Your Honor, I don't want to break the

 9 examiner's flow, but maybe at 10:15 we could take a

10 break?  It's been an hour and a half now.

11      THE COURT:  Let him finish this.  I agree.

12      THE WITNESS:  I mean, I'm not familiar, again,

13 with the information in No. 3 to know that there would

14 be anything in here that I would disagree with.

15      MR. STRUMWASSER:  Q.  And Item No. 4, there's a

16 reference to Richard.  Who is that?

17      A.  I believe it's Richard Morris.

18      Q.  And who is he?

19      A.  Richard was an individual who was on -- in

20 Ellen Vonderhaar's organization that actually had

21 accountability to manage and work these queues.

22      Q.  Mr. Nakashoji says that the PDR team sent him

23 10 to 12 sample documents to triage regarding their

24 aging.  Were you aware that he had done that, had sent

25 those documents to Mr. Morris?
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 1      A.  I don't recall -- I don't recall specifically

 2 an amount that was sent to him, no.

 3      Q.  You don't recall the specific amount, but you

 4 recall that he was sent some documents to analyze in

 5 this fashion?

 6      A.  Yeah, I believe there was -- there was quite a

 7 bit of analysis done, yes.

 8      Q.  And he came to the conclusion that they were

 9 sitting in the PDR queues for a while?

10      MR. VELKEI:  And that "these may just be an

11 aberration or could mean they're not working their

12 queues timely."

13      MR. STRUMWASSER:  I don't think that's

14 appropriate.  The document is in front of the witness.

15 She's had a chance to read it.

16      MR. VELKEI:  Your Honor, I'm just trying to have

17 an accurate record.

18      THE COURT:  It's cross-examination.

19      MR. VELKEI:  Your Honor, listen, I get the same

20 treatment.

21      THE COURT:  Stop.  If you have an objection, make

22 an objection.

23      THE WITNESS:  Can you just reread that?

24          (Record read)

25      THE WITNESS:  Yeah, it doesn't indicate here what
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 1 was the case of them sitting in the queues, but it's

 2 that they were sitting in there for a while.

 3      MR. STRUMWASSER:  Q.  Now, we have an e-mail from

 4 Ms. Berkel at the bottom of the document on the first

 5 page and continuing on to the next.  And the last

 6 sentence of that e-mail reads, "We are failing CA law

 7 and it is late routing."  Do you see that?

 8      A.  I do.

 9      Q.  Do you agree that the late routing of

10 documents was causing PacifiCare to fail California law

11 in January of 2008?

12      MR. VELKEI:  Calls for speculation; calls for

13 legal conclusion.

14      THE COURT:  Sustained.

15      THE WITNESS:  I --

16      THE COURT:  It doesn't matter if you agree or not.

17      MR. STRUMWASSER:  Q.  One of the reasons for the

18 misrouting and looping problems was that Lason was

19 incorrectly identifying the document at the document

20 typing stage, correct?

21      A.  That they were -- that they were putting wrong

22 doc type on?

23      Q.  Yeah.

24      A.  Yes, that was driving it to go into an

25 incorrect queue, correct.
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 1      Q.  Would you agree that that was another big

 2 issue that you had to deal with, the mistyping of

 3 documents by Lason in the course of this transition

 4 from the Cypress mailroom to the Lason operation?

 5      A.  That particular issue we did spend a lot of

 6 time on in terms of the design around the doc typing

 7 and then improving that process.

 8      MR. STRUMWASSER:  This is a good time.

 9      THE COURT:  All right.

10          (Recess taken)

11      THE COURT:  Back on the record.

12      MR. STRUMWASSER:  Your Honor, I have a document to

13 be marked as our next in order.

14      THE COURT:  It's 883.  It's dated Thursday,

15 January 31st, 2008.

16          (Department's Exhibit 883, PAC0278325 marked

17           for identification)

18      MR. STRUMWASSER:  Q.  Ms. Vavra, do you recognize

19 883?

20      A.  I'm actually just seeing this one, I believe,

21 for the first time.

22      Q.  Setting aside this specific document, do you

23 know what -- can you discern from the format of this

24 document what it is?

25      A.  Yeah.  I believe it's just a listing of the
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 1 individual items and then who is assigned to working

 2 them.

 3      Q.  Do you know who was putting together such

 4 lists in the January '08 period?

 5      A.  I'm not sure who put together this list, no.

 6      Q.  Five pages into it, Page 8329, we have a

 7 listing of items regarding RMO and Lason.  And a group

 8 of those items appear to be designated as the

 9 responsibility of either you or Ms. Vonderhaar.  Do you

10 see that?

11      A.  I do see that.

12      Q.  And the first one is "Nakashoji replacement."

13 Was Mr. Nakashoji being replaced in January of '08?

14      THE COURT:  Actually, it's not the first one.

15      MR. STRUMWASSER:  The first one for which she and

16 Ms. Vonderhaar are --

17      THE COURT:  Together are.

18      MR. STRUMWASSER:  Together, that's right.

19      THE COURT:  All right.

20      THE WITNESS:  I believe he was actually moving to

21 another role in the organization at that time.

22      MR. STRUMWASSER:  Q.  Do you know who replaced

23 him?

24      A.  I believe at that time, Steve Parsons went

25 into that role.
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 1      Q.  And then two rows down from that, "Service

 2 level agreements - need an end-to-end turnaround time

 3 commitment," do you see that?

 4      A.  Yes, I do.

 5      Q.  Is it consistent with your recollection that,

 6 in January of '08, the SLAs with Lason did not have an

 7 end-to-end turnaround time commitment?

 8      A.  Correct, that's where we combined them, in the

 9 2008 contract.

10      Q.  Do you agree that that was a needed change in

11 the Lason contracting relationship?

12      A.  Yeah, I believe that's a better way to measure

13 the turnaround time is end to end.

14      Q.  The next row, "Doc Typing stage process

15 improvement - this is the pain point.  Life of the

16 document.  Quality - can we simplify.  Incorrect first

17 doc type decision."

18          Am I correct in understanding this to say that

19 the doc typing stage is where you're having a lot of

20 problems at this point?

21      A.  If -- the doc typing of the non-keyables.

22      Q.  Do you know what the reference to "life of the

23 document" is?

24      A.  I actually do not.

25      Q.  "Quality - can we simplify," that's a
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 1 reference to simplifying the document classification

 2 system?

 3      A.  I would be speculating, but I would speculate

 4 that it refers to the actual complexity of the doc

 5 typing.

 6      Q.  I don't want you to speculate, but based on

 7 your recollection of what was going on during this

 8 period, that is -- it is in fact the case that there

 9 was a sense among the people who were working on this

10 problem, the doc typing problem, that the

11 classification system needed to be simplified in order

12 to improve the doc typing quality, right?

13      A.  Right, it needed to be simplified.

14      Q.  "Incorrect first doc type decision," this is

15 specifically saying that Lason India is making an

16 incorrect first decision on classifying the type of

17 document, correct?

18      A.  Yeah.  What I believe that refers to is within

19 that initial decision of -- I believe it was 65

20 different doc types at the time.  It's that original

21 decision.

22      Q.  And it was these problems and others which led

23 PacifiCare to conduct the Lason deep dive in the hopes

24 of simplifying the doc typing process, wasn't it?

25      A.  That deep dive process was specific to
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 1 improving the design of the DocDNA routing.

 2      MR. STRUMWASSER:  I'm going to show the witness a

 3 copy of 373 in evidence, your Honor.

 4      THE COURT:  All right.

 5      THE WITNESS:  Okay.

 6      MR. STRUMWASSER:  Q.  You recall seeing this

 7 document before?

 8      A.  Yes, I was copied on this document.

 9      Q.  And the names of the people -- well, this is

10 an agenda for a three-day conference, right?

11      A.  Correct.  This is outlining the deep dive for

12 the redesign.

13      Q.  For the Lason front end, right?

14      A.  Correct.

15      Q.  Am I correct that the people listed as "To"

16 and "Cc" were expected to attend?

17      A.  No, that's not correct.

18      Q.  Who were the attendees?

19      A.  I'm not sure of all of the attendees at this.

20 I was actually not a part of that.

21      Q.  Then the attachment, starting on 0560 -- take

22 a look if you haven't already at the box entitled

23 "Problem Statement" comprising five paragraphs.

24          Have you had a chance to look at that?

25      A.  I have.
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 1      Q.  Is there anything in that box that you believe

 2 or know to be incorrect?  And I mean incorrect as of

 3 that time.

 4      A.  I don't believe anything in here to be

 5 incorrect.  Again, I wasn't a part of that process.

 6 But I don't see anything in here that would lead me to

 7 believe it's incorrect.

 8      Q.  Okay.  So, for example, where they say that

 9 the Lason doc typing business rules were fragmented and

10 complex as of this time, you agree with that, right?

11      A.  I'm not sure to the reference about

12 fragmentation, but the is goal to decrease the

13 complexity.

14      Q.  Do you agree that document typing errors from

15 Lason occur and there is no agreement on

16 interpretation?

17      A.  Yeah, I believe that's the piece around,

18 again, redesigning the complexity so that they can

19 really hone in on each of the individual routing types

20 and then have agreement with operations and sign off.

21      Q.  When it says, "Current P&Ps are lengthy and

22 complex," do you agree with that?

23      A.  I actually did not see the P&P s to have

24 context.  To me, they were lengthy.  Certainly I've

25 heard that they were complex.
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 1      Q.  The P&Ps that are being spoken of here, that's

 2 a specific document?

 3      A.  It just -- it references policy and procedure.

 4      Q.  That's a document that was given to Lason by

 5 PacifiCare?

 6      A.  Again, electronically.  But it is a document,

 7 correct.

 8      Q.  Would you agree that one of the consequences

 9 of the misroutings following the Lason transition was

10 that PacifiCare was experiencing problems with the

11 aging of the DocDNA and REVA queues?

12      A.  I don't agree that the aging in the DocDNA

13 queues can just be tied back specifically to Lason

14 routing, no.

15      Q.  So you're saying it might be Lason and some

16 other things or not Lason at all?

17      A.  No.  It could be Lason, and it could be the

18 claim operations.

19      Q.  Sitting here today, you don't know which it

20 was or do you?

21      A.  From a percentage perspective or --

22      Q.  Let's do it this way.  Sitting here today, you

23 believe that both the claims people and Lason bore a

24 share of the responsibility?

25      MR. VELKEI:  Responsibility for?
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 1      MR. STRUMWASSER:  Q.  For the aging in the two

 2 queues, two sets of queues?

 3      A.  Yeah, I believe that it's a combination.

 4      Q.  And did anybody try to sort out exactly how

 5 much of the blame or how many of the documents were the

 6 responsibility of claims and how much was Lason?

 7      A.  Yes.  I wasn't involved at that level, but

 8 there was work that was done to do just that, to

 9 outline where the document was in the process and

10 what -- the area of responsibility that it was.

11      Q.  Who did that?

12      A.  I know that Steve Parsons was involved, but

13 I'm not sure what -- who all from the operations team

14 worked with him on that.

15      Q.  You were not involved?

16      A.  Not with the actual analysis, no.

17      Q.  Nobody on your -- nobody that reports to you

18 was involved directly or indirectly?

19      A.  Steve could have worked with individuals on my

20 data capture team for data as well.

21      Q.  But you don't know one way or the other

22 whether he did?

23      A.  I don't know who all he worked with, no.

24      Q.  Did he render a report at the end of that

25 inquiry?
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 1      A.  I'm not certain if I would say a report.  But

 2 the -- you know, the analysis from that, he -- he put

 3 together, yes.  I don't consider -- I'm not sure I

 4 would call it a report.

 5      Q.  Okay.  How would you describe the format of

 6 that analysis?

 7      A.  Just a PowerPoint presentation, I believe.

 8      Q.  And did you receive it?

 9      A.  I received a copy of it, yes.

10      Q.  Do you recall how responsibility for this

11 problem wound up being allocated by him and his people.

12      MR. VELKEI:  Specifically, we're talking about

13 aging in the DocDNA queues?

14      MR. STRUMWASSER:  And REVA queues.

15      THE COURT:  So, I'm sorry.  Just repeat the

16 question.

17      MR. STRUMWASSER:  Q.  Do you recall what the

18 result of Mr. Parsons' analysis was with respect to

19 allocating the responsibility for the aging of the

20 DocDNA and REVA queues?

21      A.  I'm just still not following the question.

22 I'm sorry.

23      Q.  The task that Mr. Parsons' had undertaken was

24 to figure out who was responsible and in what

25 proportion for this aging problem, right?
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 1      A.  Correct.

 2      Q.  What do you remember of the answer?

 3      A.  What he put together in the analysis from what

 4 I recall showed, again, for each of the different

 5 either doc types or REVA, timing around, you know,

 6 where -- again, if it sat in one queue in claims for,

 7 you know, these average days, or here.  And so based on

 8 that analysis, then the particular operational owners

 9 for each one of those components were assigned to, just

10 like other issues, to work on that.

11      Q.  Okay.  But was there a conclusion reached that

12 the problem was mostly a failure of claims, mostly a

13 failure of Lason, 50/50?  What was the bottom line for

14 the allocation of responsibility where the problem was?

15      A.  I don't know those percentages offhand.

16      Q.  I understand you wouldn't -- you know, 94.72

17 percent or anything like that.  But do you have a sense

18 that he concluded it was mostly a Lason problem, mostly

19 a claims problem, not equally shared?

20      A.  I don't know.

21      Q.  Do you know whether he reached a conclusion

22 like that?

23      A.  I don't recall there being a conclusion on

24 there.  It was just, again, outlined on the document

25 where each step was.
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 1      Q.  So far as you know, through -- let's say in

 2 2006, for the claims handled -- the documents handled,

 3 rather by Lason in 2006, did any of the aging problems

 4 result in Lason having to pay a penalty under its

 5 contract?

 6      A.  I am not aware of Lason paying a penalty in

 7 2006 under the contract, no.

 8      Q.  For any purpose, for any reason, not just the

 9 aging but just in general, so far as you know, they had

10 no penalties assessed against them for 2006

11 performance?

12      MR. VELKEI:  Are you talking about RMO or just

13 beyond that?

14      MR. STRUMWASSER:  Let's just say beyond that at

15 the moment.

16      THE WITNESS:  Not that I'm aware of, no.

17      MR. STRUMWASSER:  Q.  How about in 2007?  Did

18 Lason ever have to pay a penalty under the contract

19 for -- under the service level agreements in 2007?

20      A.  Not that I'm aware of.

21      Q.  2008?

22      A.  In 2008, that is when that new master

23 agreement brought -- in 2008, I would have to go -- I

24 would have to actually go and look because it would

25 be -- everything would be under the United contract.
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 1 I'd have to look to see if there was anything specific

 2 to PacifiCare.  I honestly don't know offhand.

 3      Q.  Sure.  But so far as you know right now, there

 4 was nothing in 2008, but you'd have to check to make

 5 sure, right?

 6      A.  Correct, correct.

 7      MR. STRUMWASSER:  Your Honor, I'll be showing the

 8 witness a copy of 411 in evidence.

 9      THE COURT:  All right.

10      MR. STRUMWASSER:  Q.  You know what?  In the

11 interest of time, I have a very specific question for

12 you.  So I'll ask you the question.  If you want, then,

13 read the whole document, you should feel free.

14          In Ms. Berkel's e-mail that starts about a

15 third of the way down the first page, under the June

16 '06 entry, then it goes on, she says -- do you see the

17 sentence there, "Even in March 2007 DocDNA inventory is

18 unacceptably high."  Do you see that?

19      A.  Yes, I do.

20      Q.  Is that consistent with your recollection that

21 in March of 2007 the DocDNA inventory was unacceptably

22 high?

23      A.  I wouldn't know, not being the owner of

24 DocDNA, what that threshold would be to be considered

25 unacceptably high.  I've heard the operations say that
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 1 the inventory was high.

 2      Q.  Who was the owner of the DocDNA queue?

 3      A.  There's several queues, so they have different

 4 owners.

 5      Q.  Who was the owner of the DocDNA inventory?

 6      A.  It really can be any user in the organization

 7 that has work actually being routed through DocDNA.

 8      Q.  So is it the case that there is no one person

 9 who is the owner of the DocDNA inventory?

10      A.  Not -- not of every queue in there, that would

11 be correct.

12      Q.  Are you aware that, in July of '07, there was

13 a huge cleanup effort of the network PPO queues that

14 was necessary to deal with a significant number of

15 documents typed inappropriately and that that cleanup

16 effort included files going all the way back to 2006?

17      A.  Is that a line item on here?  I'm sorry.

18      Q.  No, it's not does not have to do with 411.

19 I'm just asking you whether you're aware that, in July

20 of '07, there was a huge cleanup effort of network PPO

21 queues?

22      A.  Not that I recall.

23      MR. STRUMWASSER:  Giving the witness a copy of 277

24 in evidence.

25      Q.  So you see at the bottom, there's this e-mail
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 1 from Mr. Morris?  Do you see that?

 2      A.  I do.

 3      Q.  And it's a discussion of aged cases that is

 4 started by Ms. Norket on the second page of this

 5 document.  And Mr. Morris says, "Not 100 percent sure

 6 why they are so old.  My initial thoughts are that

 7 these are coming from the network PPO and Prescription

 8 Solutions queues in DocDNA that are going through a

 9 huge cleanup effort with files going back to 2006."

10          Does that refresh your recollection regarding

11 the huge cleanup effort in the DocDNA queues?

12      A.  It doesn't.  I don't recall the -- I don't

13 recall that particular situation.

14      Q.  Do you recall that there was a period in which

15 the -- over 65 percent of the DocDNA inventory was aged

16 more than 30 days?

17      A.  I recall seeing that figure, yes.

18      MR. STRUMWASSER:  Let me show the witness a copy

19 of Exhibit 365, your Honor.

20      MR. VELKEI:  Are there some particular pages you

21 want her to look at or, at this point, the whole thing?

22      MR. STRUMWASSER:  Well, in the spirit of

23 Mr. Velkei's question, let me just ask you a couple of

24 questions.  And at this point, if you want to say "I

25 would now like to peruse the document," you say so and
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 1 we'll stop.

 2      A.  Okay.

 3      Q.  So my initial question to you is do you

 4 recognize this document?  So please feel free to peruse

 5 it sufficiently for that purpose.

 6      A.  I do recognize it, yes.

 7      Q.  Did you assist or have any role in its

 8 drafting?

 9      A.  No, I did not.

10      Q.  Now I'd like you to turn to 6875.  I'll give

11 you a second just to look at that page.

12      A.  Okay.

13      Q.  And you are listed as the co-owner with

14 Mr. Parsons of the escalation of over 30 day inventory

15 issue.

16      A.  Right, I was actually put on that initiative

17 with Mr. Parsons as it pertained to any of the aged

18 inventory deemed to be a Lason issue.

19      Q.  Okay.  So was Mr. Parsons there for any of the

20 aged inventory that was not Lason?

21      A.  Yes, he would have been looking at the

22 inventory in aggregate.

23      Q.  Including the Lason and the claims issue,

24 right?

25      A.  Correct, anything that would drive aging.
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 1      Q.  How would you characterize what this issue is

 2 that is described here as "Escalation of Over 30 Day

 3 Inventory"?  What does that mean?

 4      A.  What that would mean would be, again, doing

 5 the analysis on any of the documents that were over 30

 6 days and then understanding of what was driving that

 7 aging.  Once we knew that, then it would be

 8 appropriated to the -- or escalated to the appropriate

 9 area.

10      Q.  Okay.  So I heard two pieces there, an

11 analysis followed by an escalation; is that right?

12      A.  My role here would have been to, based on the

13 analysis, up to the escalation as it would have

14 pertained to Lason.

15      Q.  So who is doing the analysis?

16      A.  Again, I believe Steve was engaged in the

17 analysis.  I just don't know who all he worked on from

18 operations to do that.

19      Q.  So Mr. Parsons took a look at the inventory

20 over 30 days, right?

21      A.  Correct.

22      Q.  And some of that he would have escalated

23 somewhere in claims?

24      A.  It could have been claims -- just whatever the

25 owner of the particular area would be.  Some would be
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 1 claims, yes.

 2      Q.  Claims -- somebody within PacifiCare as

 3 opposed to Lason?

 4      A.  Correct.

 5      Q.  And then some of the things that were going to

 6 be escalated would be given to you.  And that would be

 7 the Lason piece of it, right?

 8      A.  Correct.

 9      Q.  Just as a terminology question, was the giving

10 it to you the escalation or were you going to escalate

11 it somewhere else?

12      A.  No, my role would have been to ensure that the

13 team -- my team was actually working on that

14 remediation directly with Lason.

15      Q.  So who's at the top of the escalator?  I'm

16 just trying to understand the term.

17      A.  If it was Lason-related, I would be at the top

18 of the escalator with the Lason executives.

19      Q.  Who would that have been at this point?

20      A.  At Lason?

21      Q.  Yeah.

22      A.  My direct contact at Lason is actually a

23 gentleman by the name of Suresh Yanamanni.

24      Q.  You're going to have to spell that for the

25 reporter.
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 1      A.  S-U-R-E-S-H, Y-A-N-A-M-A-N-N-I.

 2      MR. STRUMWASSER:  Q.  Mr. -- Yamani?

 3      A.  Yanamanni.

 4      Q.  Mr. Yanamanni was your contact in December of

 5 '07?

 6      A.  That is correct.

 7      Q.  What was his position at Lason?

 8      A.  Suresh is the president of Lason.

 9      Q.  So what we have here is that a process was put

10 in place whereby claims -- excuse me -- inventory more

11 than 30 days old was categorized by whose

12 responsibility the delay was.  And for those that went

13 to -- that were the responsibility of Lason, they went

14 to you to take to the president of Lason?

15      A.  The issues that were deemed to be Lason,

16 again, I've got a team that actually is assigned to

17 each one of those.  They worked on those; they

18 remediated those.

19          But, yes, my report out would be to Suresh so

20 that he would understand, you know, this is the

21 component of an issue that we're having that Lason is a

22 part of.

23      Q.  When was that process put in place?

24      MR. VELKEI:  The escalation process?

25      MR. STRUMWASSER:  Yes.
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 1      THE WITNESS:  I've had that type of escalation

 2 relationship with Suresh for the entire time I've been

 3 in the role.

 4      MR. STRUMWASSER:  Q.  From '06?

 5      A.  Yeah, specific to PacifiCare, yes.

 6      Q.  I understand.  So you're -- I understand that

 7 your contact at Lason was, forgive me, Suresh --

 8      A.  Mm-hmm.

 9      Q.  -- from the beginning.

10          But the specific escalation process that's

11 identified in this document, of Mr. Parsons' looking at

12 aged inventory and giving some of it to you to give to

13 Lason, how long was that process in place?

14      MR. VELKEI:  Specifically involving Mr. Parsons

15 and Ms. Vavra?

16      MR. STRUMWASSER:  Yeah.

17      THE WITNESS:  Specifically since the time period

18 in '07.

19      MR. STRUMWASSER:  Q.  When, roughly, in '07?

20      A.  In the December time frame.

21      Q.  Would you agree that that process was put in

22 place in December of '07 because the prior processes

23 were allowing an unacceptably high number of

24 inventory -- a high amount of inventory over 30 days

25 that were not being adequately addressed by the prior
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 1 processes?

 2      MR. VELKEI:  Objection, vague as to "prior

 3 processes."

 4      MR. STRUMWASSER:  Whatever they were.

 5      THE COURT:  Do you understand the question?

 6      THE WITNESS:  I'm not sure I do.

 7      MR. STRUMWASSER:  Q.  December of '07, a process

 8 is put in place, this escalation of over 30 days, in

 9 which you and Mr. Parsons had new responsibilities,

10 right?

11      A.  Again, I'm not thinking of it as a new

12 responsibility.

13          From a DocDNA perspective, and with the aging

14 volume, at that point, I made Suresh aware of, "Here's

15 the aging as it pertains to Lason."  So I'm not sure

16 what process that we're talking about.

17      Q.  We have this PHS claims on-boarding for

18 paper --

19      A.  Mm-hmm.

20      Q.  -- document.

21      A.  Mm-hmm.

22      Q.  And it looks to me from Page 6875 like there

23 was a very specific process that was put in place in

24 December to address an existing problem.  Is that a

25 fair reading of what we have here?
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 1      A.  I think that each one of these issue

 2 descriptions -- again, I'm probably just not thinking

 3 of it as a process.  But each one of these issue

 4 descriptions was assigned an owner for remediation.  So

 5 I'm not following of what the -- just the issue with

 6 process before and after.

 7      Q.  In July of '07 --

 8      A.  Mm-hmm?

 9      Q.  -- Mr. Parsons was not tasked yet with the

10 responsibility of analyzing the over 30 inventory and

11 allocating it either to you or to claims.  That wasn't

12 part of his portfolio in July, right?

13      A.  Correct, not in July.

14      Q.  In December, he was given that charge, right?

15      A.  Correct.

16      Q.  And in July of 2007, you did not have a

17 defined flow of the documents that Mr. Parsons had

18 identified as being Lason issues that you were supposed

19 to be taking from Mr. Parsons and working with Lason

20 on, right?  That was a new task for you?

21      MR. VELKEI:  I'm sorry.  Is it possible for you to

22 read that back?

23      MR. STRUMWASSER:  I'll rephrase.

24      MR. VELKEI:  Appreciate it.

25      MR. STRUMWASSER:  Q.  As a part of that process
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 1 that Mr. Parsons had undertaken -- I don't want to get

 2 us hung up on the word "process" because I know that's

 3 a magical term there -- but as a part of Mr. Parsons'

 4 role in looking at this inventory, he was handing off

 5 some subset of that to you for a specific purpose,

 6 right?

 7      A.  Correct, the Lason component, yep.

 8      Q.  And now I'm asking you whether you would agree

 9 that this new role that Mr. Parsons had and this

10 process -- and this activity that you found yourself in

11 where you were receiving stuff from him to take to

12 Lason, whether that was instituted out of a recognition

13 that the prior processes and activities were allowing

14 the inventory to grow to unacceptable levels?

15      A.  I think -- no.  I think what this did was

16 enable us to understand -- I don't think it had an

17 impact on the inventory.  What Steve did allowed us to

18 understand who had what component of the inventory so

19 we could work that in those levels.

20      Q.  But the reason why he was making that

21 determination was because PacifiCare and United were

22 unsatisfied with the level of inventory over 30 days,

23 right?

24      A.  They believed that the inventory was high,

25 yes.  Yeah.
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 1      Q.  Okay.  If we look at the box in the upper

 2 right corner of Page 6875, we see that the number of

 3 documents that have been -- that had remained

 4 unprocessed in the queue for over 30 days, starting

 5 with the week of April 30, '07, had been over 5,000

 6 claims, right?

 7      A.  Yes.

 8      Q.  And that that continued to be the case until

 9 about July of '07, right?

10      MR. VELKEI:  I just want to clarify for the

11 record, we're not referring to claims but

12 correspondence, right?

13      MR. STRUMWASSER:  Thank you, yeah.  Actually,

14 that's a helpful question.

15      Q.  What's the unit here of which there were 6,000

16 plus in April of '07?  Is that claims or documents?

17 What is it that there were 6,000 of?

18      A.  This is actually all of the non-keyable

19 documents within DocDNA.

20      Q.  So the unit is document?

21      A.  Correct, correspondence, yeah.

22      Q.  So there were over 5,000 documents in DocDNA

23 queues for over 30 days, at least from April until

24 about July of '07, right?

25      A.  Correct.
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 1      Q.  And then about 3,000 documents until mid

 2 August, right?

 3      A.  Correct.

 4      Q.  And that was an unacceptable level, right?

 5      A.  Again, I don't know.  I don't know what the

 6 levels were prior to this.  Not being the owner of the

 7 DocDNA inventory, I'm not sure what they're deeming as

 8 the goal or the acceptable level.

 9      Q.  Okay.  Ms. Vavra, do you recall that shortly

10 after the Lason go live in July of '06 that Lason

11 experienced a large number of late processed and

12 backlogged claims?

13      A.  That Lason experienced late processed?

14      Q.  That you and Lason collectively experienced?

15      A.  I would have to see the specific issue.  I'm

16 not --

17      Q.  Do you remember that in late July and August

18 there were 22,000 claims that were logged late due to

19 routing issues that were not processed until October?

20 Do you recall that?

21      A.  I think I recall seeing that on the issues

22 list, yes.

23      Q.  And that there were 10,000 backlogged claims

24 in August of '06?

25      A.  Yeah.  I just don't recall that figure.
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 1      Q.  Sure.  Let me give you a copy of 571.

 2      A.  Okay.

 3      Q.  Again, you should feel free to look at this as

 4 much as you like.  But my question is the upper half of

 5 the first page.

 6      A.  Okay.  I'm good.

 7      Q.  So does this refresh your recollection --

 8 first of all, this is a list of transaction operational

 9 issues in the second half of '06, right?

10      A.  Yeah, that's what it is titled, correct.

11      Q.  On the first page, the very first item is

12 "Outsourcing to Lason - all systems/products."  Do you

13 see that?

14      A.  I do.

15      Q.  Does this refresh your recollection regarding

16 the 10,000 backlogged claims in August of '06?

17      A.  I'm not -- when it says "10,000 claim

18 backlog," I'm not sure if that's data entry or Claims

19 Exchange.  I'm just not sure what that particular issue

20 is, no.

21      Q.  You don't have any doubt that there were

22 10,000 backlogged claims at Lason, right?

23      A.  I would think that they were there, yes.

24      Q.  So I take it your prior answer is that, "Yeah,

25 they were at Lason, but I don't know whether it was
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 1 Lason's fault or not," right?

 2      A.  Or what type of issue it is, correct.

 3      Q.  And similarly, this refreshes your

 4 recollection that there were 22,000 claims from the

 5 July-August time frame that were logged late into the

 6 system due to routing issues, right?

 7      A.  Yep.  The same thing there.  I'm not sure of

 8 the exact issue on that.

 9      Q.  Now, after the commencement of the Lason

10 transition, you also had problems with documents that

11 were sent in by providers that were getting lost,

12 right?

13      A.  Documents sent by providers that were getting

14 lost?

15      MR. VELKEI:  Is that correspondence claims?

16      MR. STRUMWASSER:  Documents.

17      THE WITNESS:  I'm not sure of the specifics with

18 the providers -- what they were having.

19      MR. STRUMWASSER:  Our next in order, your Honor.

20      THE COURT:  All right.  We're at 884.  It's an

21 e-mail with a top date of December 20th, 2006.

22          (Department's Exhibit 884, PAC0125066 marked

23           for identification)

24      THE WITNESS:  Okay.

25      MR. STRUMWASSER:  Q.  Do you recall this document,
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 1 this e-mail chain?

 2      A.  I do, yes.

 3      Q.  And Mr. Nakashoji's e-mail at the bottom of

 4 the first page, the second paragraph, he writes, "For

 5 example, several of us in Cypress are working on

 6 multiple cases where large documents either have not

 7 been received or not indexed, although the provider can

 8 substantiate they have mailed it mule triple times."

 9 Do you see that?

10      A.  I do, yes.

11      Q.  Does that refresh your recollection regarding

12 lost provider documents during this period?

13      A.  I don't think the term "lost" is accurate.  I

14 think this particular issue is referring to the actual

15 size limitations of these documents that they had.

16      Q.  But the document, the document size was

17 causing the documents to get lost, wasn't it?

18      A.  Not for the document to get lost.  Just the

19 entire -- the entire document -- and I apologize

20 because I don't have a very strong technical

21 background.

22          But the size of the file didn't -- or document

23 didn't cause it to get lost.  It caused it to, you

24 know, basically not have enough size to transmit the

25 whole thing.  They could go in and find the document,
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 1 but they couldn't transmit the whole thing because of a

 2 size limitation.

 3      Q.  The last page of Mr. Nakashoji -- last

 4 paragraph, rather, of Mr. Nakashoji's e-mail on the

 5 first page, "Many of these additional documents are

 6 quite large (over 100 pages), so they are not easy to

 7 lose, but for some reason we are 'losing' them."

 8          Do you disagree with that statement?

 9      A.  I do.  And I'm not sure that by Mike saying

10 "losing" them that he's really sure that they're lost

11 either.  I don't know why he would put it in

12 parentheses.

13      Q.  So Mr. Nakashoji writes that they have been

14 asking these providers to send those documents

15 direct -- again, directly to Cypress and bypass Lason

16 altogether, right?

17      A.  Yes, correct.

18      Q.  By the way, Mr. Nakashoji's subject line in

19 his e-mail, "Special Handling For Documents Not

20 Indexed," what Mr. Nakashoji is saying here is that

21 these large documents are not getting indexed, correct?

22      A.  Yeah.  He's saying not received or not

23 indexed.

24      Q.  Right.  If a document image is in a queue

25 somewhere or in a file somewhere but it's not indexed,
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 1 it's not retrievable, right?

 2      A.  They wouldn't be able to -- they would not be

 3 able to see that in the system, correct.

 4      Q.  And in that sense, that is to say, "Sure, it's

 5 here, but I can't see it," if that's what Mr. Nakashoji

 6 is talking about as losing a document, you don't

 7 disagree with that statement that they were losing the

 8 document, right?

 9      A.  No.  I would say that the document was --

10 could not be seen in the system.

11      Q.  Okay.  Now, you respond to Mr. Nakashoji in

12 the last paragraph of your e-mail.  You say that you

13 want Lason and your team to resolve this quickly "...as

14 this is not anything new to deal with."  Do you mean

15 this is a problem that should have been resolved

16 quickly because it had been recurring previously?

17      A.  Okay.  I'm sorry.  Just -- reread the

18 question?

19      Q.  Let's just take a look at your response.

20 Okay?  In the last paragraph, "We need to do this" --

21 "If we need to do this in the interim, that's fine."

22 Do you see that?

23      A.  Yes, I do.

24      Q.  And by this thing that we're going do in the

25 interim, this is the bypassing Lason by sending the
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 1 documents directly to Cypress?

 2      A.  Correct.

 3      Q.  Then you say "...but would look to Lason and

 4 my team to resolve this quickly as this is not anything

 5 new to deal with."  Do you see that?

 6      A.  I do.

 7      Q.  And I read that to say you've had this problem

 8 before, right?

 9      MR. VELKEI:  Are you talking about PacifiCare or

10 just across United?

11      MR. STRUMWASSER:  Ms. Vavra has had this problem

12 with Lason before, right?

13      A.  No that's not what I'm referring to here.

14 When I say "this is not anything new to deal with," we

15 have had processes in place -- or we do across United

16 have processes in place with Lason for that.  And so

17 right here what I'm trying to explain to Mike is let's

18 work together and make sure we replicate that process

19 with PacifiCare.

20      Q.  So what's the "this" in that sentence?

21      A.  What's the --

22      Q.  "This."  Actually, the second "this."

23      MR. VELKEI:  I was about to say --

24      MR. STRUMWASSER:  Q.  In the phrase "this is not

25 anything new to deal with," what is "this"?
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 1      A.  The "this" in that phrase is referring to

 2 having to process to have these go to Lason.  So I'm

 3 referring to, we shouldn't have to long-term have this

 4 going through Cypress, these documents, sorry, going

 5 through Cypress.

 6      Q.  So is "this" having the documents go to

 7 Cypress?  Is that what "this" is in this sentence?

 8      A.  The "this" in this sentence -- I'll try to

 9 explain this the best I can -- is -- and you're

10 referring to "...my team to resolve this quickly,"

11 right?

12      Q.  No, that's the first "this."  And I understand

13 that "this" to be the problem of the large documents,

14 right?  The thing that you're saying you want your team

15 to resolve quickly is the problem of the large

16 documents, right?

17      A.  Correct.

18      Q.  And then you say, "As this is not anything new

19 to deal with."  I want to know what that second "this"

20 is?

21      A.  So that this is the process to be able to, in

22 automated fashion, handle the large documents.  We have

23 that process in place with Lason today.  Lason and my

24 team should be able to work to make that process work

25 for these large PacifiCare documents.  That's the
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 1 "this" I'm referring to.

 2      Q.  So what you're saying is that United has its

 3 large documents successfully indexed, so they ought to

 4 be able to do it for PacifiCare as well?

 5      A.  Correct.

 6      Q.  Now, Ms. Vavra, you testified yesterday that

 7 there were no significant challenges with keyable

 8 documents, didn't you?

 9      A.  Correct.  Looking at the overall performance,

10 I would say that's correct.

11      Q.  You are aware, are you not, Ms. Vavra, that as

12 late as the end of 2007 as many of a huge 62 percent of

13 paper claims had matching issues?

14      A.  Matching issues like the -- is that referring

15 to the queues that the claims go into before

16 processing?

17      Q.  Matching members, matching providers, matching

18 billing codes.

19      A.  I'm not -- I was aware there's issues.  I'm

20 not certain of the percentage.

21      MR. STRUMWASSER:  Show the witness a copy of 554.

22      THE WITNESS:  Okay.

23      MR. STRUMWASSER:  Q.  Do you recall seeing this

24 e-mail in 2007?

25      A.  I do, yes.
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 1      Q.  And so we have an e-mail from Ms. Berkel

 2 starting about a third of the way down on the first

 3 page.

 4      A.  Yes.

 5      Q.  And in the first paragraph in the fourth line,

 6 "For the three states CA, OR and WA - there were about

 7 120,000 claims per month.  About 74k have match

 8 issues - a huge 62 percent."  Do you recall that

 9 figure?

10      A.  I see it here now, yes.

11      Q.  You were aware of that at the time, right?

12      A.  I would have been aware at the time I read the

13 e-mail, yep.

14      Q.  And Ms. Berkel identifies the problems as

15 matching members, providers and billing codes, right?

16      A.  She does, yes.

17      Q.  And these documents that she's talking about

18 here, these are all keyable documents, right?

19      A.  These ones would be keyable, correct.

20      Q.  Is it your testimony you don't consider

21 matching issues of that kind for 62 percent of claims,

22 you don't consider that to be a significant challenge?

23      A.  I think that that's a high number of claims

24 being matched.  But what I'm looking at here in her

25 e-mail where it includes invalid billing codes,
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 1 provider matches, I'm not -- I'm not making the

 2 connection on that piece back to Lason is all.

 3      Q.  So let's take a look at Mr. Parsons's e-mail

 4 at the top.  He says that the subject of this is Lason

 5 access to FETrain, right?

 6      A.  That is correct.

 7      Q.  So, apparently, some proportion of these

 8 issues, apparently, had to do with the fact that the

 9 Lason people were not coding correctly because they

10 lacked access to FETrain, right?

11      MR. VELKEI:  "Coding"?  Objection, vague.

12      THE COURT:  Overruled.

13          Do you understand the question?

14      THE WITNESS:  I was a little bit confused by

15 "coding" as well.

16          But the FETrain piece would be specific to

17 just the member eligibility component which, again, Sue

18 has many more issues than that outlined below.  So I

19 don't see what --

20      MR. STRUMWASSER:  Q.  I'm sorry.  Were you

21 finished?

22      A.  I don't see what the eligibility component of

23 that 62 match read is.  That's where I was trying to

24 make the connection.

25      Q.  Well, we do actually have that, don't we, we
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 1 have 38k of the 74k were for member.

 2      A.  But I don't know if that -- is that all for

 3 eligibility, balanced billing?  I just -- I don't see

 4 the tie-in to the eligibility component of Lason

 5 actually keying in the claim.  That's all.

 6      Q.  But we do see at the top e-mail from

 7 Mr. Parsons that his route to solving this problem

 8 involves a meeting with Lason "this Friday to review

 9 their results of expanded eligibility lookup samples,

10 current process flows within RMO and data capture and

11 which area they would recommend we deploy FETrain," do

12 you see that?

13      A.  I do, yes.

14      Q.  And shortly after this transition to Lason,

15 PacifiCare also began experiencing a large number of

16 claims that were being rejected, didn't it?

17      A.  Yes, there was an issue that was brought up

18 about rejects.

19      MR. STRUMWASSER:  885, your Honor?

20      THE COURT:  Correct.  885 is an e-mail with a top

21 date October 18th, 2006.

22          (Department's Exhibit 885, PAC0124880 marked

23           for identification)

24      THE WITNESS:  Okay.

25      MR. STRUMWASSER:  Q.  Do you recall receiving this
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 1 e-mail in 2007?

 2      MR. VELKEI:  2006?  October 18th, 2006?

 3      MR. STRUMWASSER:  Yes, that's right.

 4          I mean, the question could still be --

 5      MR. VELKEI:  That's fair.

 6      MR. STRUMWASSER:  Q.  Yes, 2006, Ms. Vavra.

 7      A.  I was copied on it in 2006, yes.

 8      Q.  The first page, we have an e-mail from Linda

 9 Dennis-Perry, right?

10      A.  That is correct.

11      Q.  She writes to Ms. Fitzgerald, and at the

12 bottom of the page, she lists a number of reject counts

13 and trends.  Do you see that?

14      A.  I do, yes.

15      Q.  And there were 1,633 total rejects over a

16 six-day period, right?

17      A.  That is correct.

18      Q.  And these are rejected claims, right?

19      A.  This would be, yes.

20      Q.  And those are keyable documents, right?

21      A.  This would refer to a keyable document.

22      Q.  And continuing with Ms. Dennis-Perry's e-mail

23 on to the next page, she lists the obstacles, right?

24      A.  That is correct.

25      Q.  And among the obstacles, she lists one is that



14012

 1 Lason has been given keying instructions that are not

 2 documented in the current keying guidelines or

 3 instructions that go against the procedures in the

 4 current keying guidelines.  Do you see that?

 5      A.  I do.

 6      Q.  So Lason was given instructions on keying

 7 claims that were either contrary to procedures in the

 8 current guidelines or undocumented in the current

 9 guidelines, right?

10      A.  Or they could be vague as well.

11      Q.  Okay.  Do you know who it is that gave those

12 instructions to Lason?

13      A.  Those keying instructions would have been

14 developed by the PacifiCare operations team and then

15 given to Lason as part of the transition.

16      Q.  So would that have been Uniprise or claims or

17 somebody else?

18      A.  It would have been the PacifiCare actual

19 functional owners for mailroom.

20      Q.  For the mailroom?

21      A.  Well, mailroom and keying, sorry -- thinking

22 about the whole Cypress operation.  So the individuals

23 within the PacifiCare operation build and document

24 those procedures for each function that Lason performs

25 for them.
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 1      Q.  Is that a part of the process that Mr. Murray

 2 was involved in?

 3      A.  Mr. Murray was involved in the non-keyable

 4 component of that through DocDNA.

 5      Q.  So who was it that was doing the keyable part?

 6      A.  I am not certain who authored the keyable

 7 part.  And keep in mind, that work had actually started

 8 to begin as they had already made that decision to

 9 outsource the mailroom.  So I'm not sure who started

10 all of that documentation.

11      Q.  Continuing in her e-mail, "Lason needs to make

12 sure their reject reasons are accurate and that every

13 reject cover sheet has the reason noted."  Do you see

14 that?

15      A.  I do.

16      Q.  So Lason was responsible during this period

17 for documenting every document -- every claim that was

18 rejected, right?

19      A.  They would be required to put that reason on

20 there for trending, correct.

21      Q.  And there was a problem during this period

22 with Lason not noting the reject reason on every cover

23 sheet, right?

24      A.  I believe that was part of the -- the update

25 to the instructions, correct.
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 1      Q.  You mean the update in the instructions told

 2 them to document or told them not to document the

 3 reject reasons?

 4      A.  Told them to get -- to do the specific reject

 5 reason.

 6      Q.  So putting your last couple of answers

 7 together, what I hear you saying is they were supposed

 8 to do it, but the instructions they were giving for

 9 doing it were not clear or were contradicted by

10 existing instructions; is that right?

11      A.  It could have been either.

12      Q.  A couple lines down, "Lason keyers don't have

13 the ability to look at the claims attachments," do you

14 see that?

15      A.  I do.

16      Q.  So a claim comes in, and if it's just the

17 standard government form for a claim, they were fine.

18 But if the claim attached something, the Lason keyers

19 couldn't see the attachment, right?

20      A.  Right.  I believe they could just see the

21 claim form.

22      Q.  So if the information they needed to properly

23 process was not on the claim form but was on the

24 attachment, they didn't have that information available

25 to them, right?
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 1      A.  Could you re-read the question please?

 2          (Record read)

 3      THE WITNESS:  They would only have an indicator

 4 that there was an attachment with that claim.

 5      MR. STRUMWASSER:  Q.  Right.  But if the

 6 information that they needed to properly handle the

 7 claim was only on the attachment, the Lason people

 8 couldn't see it?

 9      A.  They could not see the attachment.

10      Q.  A few more lines down, Ms. Dennis-Perry says

11 that the results were shared with the reject project

12 team.  So had there already been at this time a team

13 formed to deal with the reject problem?

14      A.  We actually have a group, and that's one of

15 the -- rejects is one of the measurements we have as a

16 vendor.  So we actually have a group that's formed --

17 not a group that's formed -- individuals on the team

18 that are accountable for always looking at the reject

19 analysis.  So that's not something that was newly

20 formed.

21      Q.  And there were a number of suggestions of that

22 team to improve the process, including educate the RMO

23 on what is keyable versus non-keyable, right?

24      A.  That's -- that is one of the recommendations

25 here.
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 1      Q.  So would you agree, then, that, in this time

 2 frame, that PacifiCare had determined that the

 3 instructions and training to the RMO on distinguishing

 4 keyable and non-keyable was, to that point, inadequate?

 5      A.  I know it -- I don't think that we could say

 6 it was inadequate based on -- the instructions being

 7 inadequate?  I'm sorry.

 8      Q.  The instructions to the RMO.

 9      A.  Oh, I'm sorry.  I think that they would agree

10 that they needed to be updated, yes.

11      Q.  Then there's another point here,

12 "Establish" -- excuse me, "Educate the RMO on sorting

13 claims with multiple patients/multiple providers,"

14 right?

15      A.  Correct.

16      Q.  Would you agree that the instructions the RMO

17 had been given to that point were insufficient to

18 properly process those multiple patient/multiple

19 provider claims?

20      A.  I don't honestly know by that statement if

21 that was a result of -- or I can't tell if that's a

22 result of the documentation that they had.

23      MR. STRUMWASSER:  I'd like to push on with one

24 more document, if I may.

25      THE COURT:  All right.
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 1      MR. STRUMWASSER:  Our next in order, your Honor.

 2      THE COURT:  886.  It's an e-mail with a top date

 3 October 14th, 2006.

 4          (Plaintiffs' Exhibit 886, PAC0113203 marked

 5           for identification).

 6      THE WITNESS:  Okay.

 7      MR. STRUMWASSER:  Q.  So we have here an e-mail

 8 from Ms. Vonderhaar to you and Mr. Smith in which

 9 Mr. -- Ms. Vonderhaar is asking for additional temps to

10 remediate the backlog of paper rejects, right?

11      A.  That's what she is indicating, yes.

12      Q.  And that's consistent with what you recall

13 happening, right?

14      A.  I -- I don't recall the number of temps, but I

15 recall that she was bringing in temps, yes.

16      Q.  Okay.  And she was doing so because --

17 specifically because of the significant number of

18 reject claims that had created a backlog of paper

19 rejects, right?

20      A.  Correct.  They would be working the paper

21 rejects.

22      Q.  And about the middle of this e-mail,

23 Ms. Vonderhaar writes that, "At this point, given

24 various log-on issue delays, we don't anticipate Lason

25 being able to ramp up and assume this work until
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 1 sometime after the end of the month."

 2          Do you know what the various log-on issue

 3 delays were?

 4      A.  The only log-on delays that I was aware of,

 5 which we already talked about, were the access for the

 6 users.  So I'm just speculating that that's what she's

 7 talking about here.

 8      Q.  You mean the access to FETrain?

 9      A.  No, not FETrain.

10      Q.  Access to Claims Exchange?

11      A.  Yeah.  I'm just -- I would just be assuming

12 the only log-on, seriously, that I was aware of was the

13 issue that we talked about earlier.

14      Q.  The Claims Exchange issue?

15      A.  Yeah.

16      Q.  Okay.  And by not being able to ramp up and

17 assume this work, that's a reference to the backlog of

18 rejected claims, right?

19      A.  No.  I believe that she is referring to here

20 is additional clerical work -- or I'm sorry.

21          I believe what she is referring to here was

22 that they wanted to move additional clerical work out

23 of San Antonio to Lason from Raynee Andrews' team.

24 That's what she was referring to, the ramp-up of that

25 work.
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 1      Q.  So the plan had been to move work from San

 2 Antonio to Lason, right?

 3      A.  Correct.  Raynee had identified additional

 4 functionality that she wanted to move to Lason.

 5      Q.  And you couldn't do that because of the

 6 backlog of rejects that had to be handled, right?

 7      A.  The rejects are actually handled in the claim

 8 operation.  So I'm not making that connection.

 9      Q.  Okay.  So that's helpful.  So what I gather,

10 then, is happening here is that there was a desire to

11 hand off some piece of the business that Ms. Andrews

12 had identified to Lason, but they can't do it until the

13 end of the month.

14          In the meantime, you have this additional slug

15 of work because of the rejects, right?

16      A.  That the claims area would have had the volume

17 of rejects to work.

18      Q.  Okay.  And Mr. Smith responds, "Let's get a

19 hard end date.  What will the breakage be?"

20          Do you know what he means by "What will the

21 breakage be?"

22      A.  Again, I'm assuming here, but I believe what

23 he would be asking is what is the additional amount of

24 time that you would have the temps on from what you

25 originally thought?
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 1      MR. STRUMWASSER:  That's it.

 2      THE COURT:  All right.  Return at 1:30?

 3      MR. STRUMWASSER:  Yes, your Honor.

 4          (Whereupon, the luncheon recess was

 5           taken at 11:57 o'clock a.m.)
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 1                     AFTERNOON SESSION

 2                         ---o0o---

 3          (Whereupon, all parties having been

 4           duly noted for the record, the

 5           proceedings resumed at 1:38 p.m.)

 6      THE COURT:  All right we'll go back record.

 7      MR. STRUMWASSER:  Thank you, your Honor.

 8      CROSS-EXAMINATION BY MR. STRUMWASSER (Resumed)

 9      MR. STRUMWASSER:  Q.  Good afternoon, Ms. Vavra.

10 Do you have a copy of your graph Exhibit 5454 handy?

11      A.  I do.

12      Q.  So 5454 is again, RMO accuracy.  I assume RMO

13 accuracy is calculated the same way it was on 5457?

14      A.  Yes, those are overall accuracy calculations

15 for RMO.

16      Q.  And they're the same calculation --

17 calculating using the same variables in same way as

18 5457; is that right?

19      A.  5454 would be calculated on an overall

20 accuracy rate for those particular metrics in the

21 United contract.  And then 5457 would be an overall

22 accuracy measurement on the calculations in the 2006 --

23 the specific Cypress contract.

24      Q.  It's the same variables but different

25 companies?
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 1      THE COURT:  Were there different variables in the

 2 two different contracts?

 3      THE WITNESS:  I don't think the metrics match up

 4 100 percent -- not the metrics but the particular

 5 service level agreements.

 6      MR. STRUMWASSER:  Q.  Yes, I'm not there yet.  But

 7 just in terms -- you told me what the numerator and

 8 denominator were for 5457.

 9      A.  Yes.

10      Q.  And are they the same variables for 5454?

11      MR. VELKEI:  Meaning same -- objection, vague as

12 to "variables."

13      THE COURT:  Meaning same numerator and

14 denominator?

15      MR. STRUMWASSER:  Right.

16      MR. VELKEI:  Right.

17      THE WITNESS:  Yes, it would be the same numerator

18 and denominator.  Yes.

19      MR. STRUMWASSER:  Q.  So you plotted two lines

20 here, one for Lason and one for ACS, right?

21      A.  Correct.

22      Q.  In each case, it's a single straight line for

23 the time series, right, this trend line, slightly

24 upward for Lason and downward for ACS, correct?

25      A.  That is correct.
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 1      Q.  In time series analysis and data series, have

 2 you heard the term discontinuity?

 3      A.  I have not.

 4      Q.  Just looking at the graph, something seems to

 5 happen to the ACS line around the middle of the period

 6 graphed.  Would you agree?

 7      THE COURT:  You mean in April?

 8      MR. STRUMWASSER:  Well, from December to April,

 9 right.  But -- yeah, I think the March-April one is the

10 really pronounced one, that's right, your Honor.

11      THE WITNESS:  Right.

12      MR. STRUMWASSER:  Q.  And in fact, the ACS line is

13 generally rising in 2005; isn't it?

14      MR. VELKEI:  Are we talking about the trend line

15 or the --

16      MR. STRUMWASSER:  Yes, the trend line -- no, not

17 the trend line because you only have one trend line.

18      MR. VELKEI:  So what line?

19      MR. STRUMWASSER:  Q.  If one eyeballed a trend for

20 the 2005 data for ACS, it would be generally rising,

21 wouldn't it?

22      A.  I'm looking at up-and-down pattern, so....

23      MR. STRUMWASSER:  Okay.  I'm here to help.

24          We're on --

25      THE COURT:  887.
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 1      MR. STRUMWASSER:  887.

 2          (Department's Exhibit 887 marked

 3           for identification)

 4      MR. STRUMWASSER:  And you probably don't want to

 5 stare too hard at this before I explain to you what we

 6 have here.  So I will do so.

 7      Q.  Again, we took the data that PacifiCare gave

 8 us night before last.  And the actual data points which

 9 are riding along solid lines are the same data points

10 as in your 5454.  And the highest trend line, the one

11 identified as Trend Line Linear Lason is the one that's

12 shown in 5454.

13          And you have above, on the upper right-hand

14 corner there, we just supplied again the regression

15 statistics for that, showing that the slope of that

16 line is point 0006.  But what we've done with the ACS

17 data is, instead of plotting a single trend line on the

18 assumption that there appears to be a discontinuity in

19 the data, we did two separate trend lines for ACS, one

20 for the first data point through February of '06 and

21 then the second starting in March onward.

22          And the relevant point to be made here, just

23 so you can see it, is that the trend line in '05 is

24 point 00197, so it's a positive slope, a little bit --

25 considerably higher slope than the trend line for
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 1 Lason, and you can see that just visually.

 2          And then after the discontinuity, what we

 3 think is a discontinuity, you have another slope.  And

 4 it is also positive, point 002, essentially.

 5          So my question to you, Ms. Vavra, is does

 6 anything come to mind that might explain the drop in

 7 the middle of this graph?  Was there anything going on

 8 in the world that might explain that in your mind?

 9      MR. VELKEI:  This is the March-April '06.

10      MR. STRUMWASSER:  Yeah, February, March, April

11 because we don't know exactly what the lag is.

12      MR. VELKEI:  We're focused on ACS?

13      MR. STRUMWASSER:  On ACS, on PacifiCare-ACS.

14      THE WITNESS:  I actually don't know the instance

15 that drove that decrease.

16      MR. STRUMWASSER:  Q.  Well, isn't this roughly the

17 period in which you terminated ACS from the Cypress

18 mailroom and handed that work over to Lason?

19      A.  It would -- they would have gotten notice for

20 that prior to that data point.

21      Q.  When would they have gotten notice of it?

22      A.  They would have gotten notice -- it's a

23 120-day period.  I'm trying to think.  I just don't

24 know the exact month off the top of my head when that

25 actual termination went out.
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 1      Q.  120 days from July of '06, the go live date?

 2      A.  I don't know if it was 120 days from the go

 3 live date or not.

 4      Q.  It had to be after December 21st of '05,

 5 right?

 6      A.  When we terminated the United contract with

 7 them or the PacifiCare --

 8      Q.  The PacifiCare Cypress RMO.

 9      A.  Yes, that would have been after.

10      Q.  Right.

11      A.  But these are results based on United's

12 business, not PacifiCare.

13      Q.  Well, we have help on this question from 5454

14 itself.  You have a line there -- I don't have my color

15 vision handy, but it says that the Lason decision

16 appears to have been made late January.  Does that look

17 right to you?

18      A.  Correct, for Cypress mailroom, correct.

19      Q.  So would you agree that these data are at

20 least amenable to an explanation that the ACS operation

21 for United was doing -- was generally improving until

22 the time when Lason was -- when ACS was told that Lason

23 was replacing it, they did -- the performance dropped

24 and then gradually started rising again?

25      MR. VELKEI:  I'm sorry.  Could you read that
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 1 question back.

 2          (Record read)

 3      MR. VELKEI:  Objection, vague, compound.

 4      THE COURT:  Did you understand the question?

 5      THE WITNESS:  Not entirely.

 6      MR. STRUMWASSER:  Q.  You're the sponsor of 5454.

 7 So if somebody came to you and said, "Look, it looks to

 8 me like there is -- what happened was ACS was rising in

 9 its measurement of this metric, the measurement of the

10 metric that's applied to it, around the time the

11 decision was made or announced that it was losing the

12 Cypress business.  There was a drop, and then they

13 soldiered on and actually were improving faster than

14 Lason was," there's nothing that you know about these

15 data or what was going on on the ground that could

16 cause you to say, "No, that isn't true," right?

17      A.  I just -- I just need you to rephrase the

18 question.  I'm not following.

19      Q.  Sure.  I mean, to a certain extent we all have

20 this problem when we're dealing with physical data, you

21 know, and you're trying to explain what is being shown.

22          And you presented 5454 for the proposition

23 that, from April of '05 through December of '06, Lason

24 was getting better as measured this way and ACS was

25 getting worse, right?
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 1      A.  It was actually showing that Lason is

 2 out-performing ACS.  Their quality scores, raw quality

 3 scores, are higher than ACS.

 4      Q.  I understand that.  And that's shown in the

 5 solid lines.  But you also provided two trend lines,

 6 didn't you?

 7      A.  Yes.

 8      Q.  And I take it that was to call to the Judge's

 9 attention the fact that, when these data were plotted

10 in this fashion, ACS appeared to be deteriorating in

11 their quality, right?

12      MR. VELKEI:  Your Honor, if those were

13 automatically generated by the Excel software, I think

14 that's what the witness testified to.

15      MR. STRUMWASSER:  Yeah, but the operator got to

16 choose the period for which a straight line regression

17 was going to be imposed.

18      THE COURT:  Can you read the question back.

19          (Record read)

20      THE WITNESS:  Again, the intent here is to show

21 the decision of why we chose to terminate that contract

22 with ACS from the work that they were doing on United.

23      MR. STRUMWASSER:  Q.  Okay.  And that, you were

24 trying to show that using both the solid line and the

25 dotted line, correct?
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 1      A.  That's how it charted out, yes.

 2      Q.  Well, somebody made a decision to include the

 3 trend lines, right?

 4      A.  Yes.

 5      Q.  That's an option from Excel, right?  You don't

 6 have to put that in, right?

 7      A.  It is an option.

 8      Q.  And I take it that the reason that it is there

 9 is because the notion was that the trend line provides

10 additional information beyond the raw data lines,

11 correct?

12      A.  I believe that is correct.

13      Q.  And the trend line for -- and specifically,

14 the additional information that the trend lines are

15 providing is that the RMO accuracy as you guys measure

16 it for Lason was rising and as you measure it for ACS

17 was declining, right?

18      A.  Over that entire period of time, right.

19      Q.  Exactly.  And my question to you is -- well,

20 let me ask it this way.

21          Do you know whether the announcement or the

22 decision, either one, the decision or the an

23 announcement that ACS was going to be replaced for the

24 Cypress mailroom, do you know whether that had an

25 adverse effect on ACS's performance?
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 1      MR. VELKEI:  Objection, calls for speculation,

 2 vague.  Is the examiner asking whether ACS just stopped

 3 honoring its contract once it went into a notice of

 4 termination?

 5      THE COURT:  I don't know.  He asked the question.

 6 I don't see anything wrong with the question.  I'm

 7 going to allow it.

 8          If you don't know the answer, you can say.

 9      THE WITNESS:  Just -- reread it?

10          (Record read)

11      THE WITNESS:  I don't know if that had an adverse

12 effect on ACS's performance of United, no.

13      MR. STRUMWASSER:  Q.  You don't know either way

14 whether it did or it didn't, right?

15      A.  I have no data to show me that that would be

16 the cause, no.

17      Q.  This is the data you have, right?

18      A.  This is.

19      Q.  So if somebody came along and said, "I've

20 looked at that graph you presented in 5454, and it's

21 invalid because, if the Lason replacement -- if the

22 decision to replace ACS with Lason did have that

23 effect" -- you say you don't know whether it did or it

24 didn't -- "then forcing a single trend line for the

25 whole period would be statistically incorrect," would
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 1 you disagree with that proposition?

 2      MR. VELKEI:  "Statistically incorrect"?  Vague.

 3      MR. STRUMWASSER:  Q.  Invalid, inappropriate.

 4      MR. VELKEI:  Objection, vague, your Honor.  I

 5 don't understand what --

 6      THE COURT:  Do you understand the question?

 7      THE WITNESS:  I don't.

 8      MR. STRUMWASSER:  Q.  Would you agree, Ms. Vavra,

 9 that, if there were two separate companies represented

10 by the ACS data here, okay, Company A for the -- we

11 will call them Happy Company.  And they were operating

12 through February of '06.  And the second company, which

13 we will call the Unhappy Company, was operating from

14 March '06 on, if there were two separate companies, you

15 would agree, would you not, that plotting a single

16 trend line for their performance would be

17 inappropriate?

18      MR. VELKEI:  We'll stipulate to that.

19      MR. STRUMWASSER:  I'd like the witness's answer.

20      THE WITNESS:  I'm sorry?

21      THE COURT:  Do you understand the question?

22      THE WITNESS:  I don't.

23      THE COURT:  You know, if you have a witness and

24 you want the put them on that you want to explain some

25 disconnect or whatever you want to do, you're welcome
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 1 to do that.  I don't believe that this witness is going

 2 to get you anywhere.  Please let's move on.

 3      MR. STRUMWASSER:  Okay.

 4      Q.  One more question about 5454.

 5          Am I correct in remembering that your

 6 testimony is that United terminated its contract with

 7 ACS for cause in 2005?

 8      A.  That is correct.

 9      Q.  Okay.  And in 2005, ACS's RMO accuracy for

10 United as shown in Exhibit 5454 was consistently above

11 95 percent, wasn't it?

12      A.  It was above 95 percent, correct.

13      Q.  The fact that ACS was achieving over a 95

14 percent accuracy did not preclude United from

15 concluding that it should terminate the contract for

16 cause, right?

17      A.  Can you -- I didn't follow the question.

18      Q.  Sure.  The fact that United's performance as

19 shown here was above 95 percent did not stop United

20 from terminating for cause, right?

21      A.  Did not stop us from terminating?

22      Q.  Yes, you went ahead and terminated them,

23 right?  "You" being United.

24      MR. VELKEI:  I think the question is actually --

25 because it's affected United's performance, I think
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 1 it's ACS's performance.

 2      MR. STRUMWASSER:  ACS's performance.

 3      Q.  The fact that ACS's performance for United was

 4 above 95 percent did not prevent United from

 5 terminating the contract for cause, right?

 6      A.  The entire contract, correct, because it's not

 7 just RMO.

 8      Q.  Do you know whether the United contract with

 9 ACS had any tolerance level for RMO accuracy before

10 United could terminate the contract?

11      A.  Not specific on tolerance levels, no.

12      Q.  You testified yesterday that price was a

13 factor in United's decision to replace ACS with Lason

14 as the vendor for the PacifiCare mailroom functions,

15 right?

16      A.  Price played a role, yes.

17      Q.  In fact, United expected that it would save

18 $1.1 million a year by using Lason for the PacifiCare

19 mailroom operations, didn't it?

20      A.  Yep, the pricing differential was around that

21 for a yearly run rate.

22      Q.  And around this same time, United was

23 terminating its agreement with ACS in 2005 as well,

24 right?

25      MR. VELKEI:  Vague.  "Around this same time"?
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 1      MR. STRUMWASSER:  Well, in 2005.

 2      THE WITNESS:  Okay.  So just repeat the question.

 3      MR. STRUMWASSER:  Q.  Sure.  In 2005, United was

 4 terminating -- it's a preliminary question; you've

 5 already got it -- but you were terminating ACS, right?

 6      A.  That was the timing that we were in the

 7 process of terminating the master agreement, correct.

 8      Q.  Was price a factor in the United termination

 9 of ACS in 2005?

10      A.  Price was not a factor in the termination.

11      Q.  United continued to use ACS after 2005, didn't

12 it?

13      A.  They had -- they continued to do the work

14 through the run out period after the -- into 2006,

15 after the notice was given to them, yes.

16      MR. STRUMWASSER:  889, your Honor.

17      THE COURT:  I believe it's 888.  It's a

18 "Transitions Operational Business Review," with the

19 name Mike Keeler and "September 20th, 2006."

20          (Department's Exhibit 888, PAC0745191

21           marked for identification)

22      MR. STRUMWASSER:  And again, you're free to look

23 at as much as you want, but I think that you'll find

24 perusing the very last page, 5216 meets our needs here.

25      THE WITNESS:  Okay.
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 1      MR. STRUMWASSER:  Q.  And on this last page, we

 2 see the first bullet under "Annualized Savings,"

 3 "1.5 million potential savings for moving RMO West and

 4 Central to Lason from ACS.  Other bid is pending."

 5          So am I correct that, in September 2006,

 6 United was still using ACS for some of its business?

 7      MR. VELKEI:  Your Honor, can we just establish the

 8 foundational question whether the witness has even seen

 9 this document?

10      THE COURT:  Sure.

11      MR. STRUMWASSER:  Q.  Have you ever seen this

12 document?

13      A.  I participated in Mr. Keeler's operational

14 business reviews.  I'm not sure if I was at the

15 September 20, 2006 one, to be honest with you.

16      MR. STRUMWASSER:  May I have the question read

17 back, please.

18          (Record read)

19      THE WITNESS:  I would have to go and take a look

20 at what that business was.

21      MR. STRUMWASSER:  Q.  Okay.  You didn't know what

22 the business was, but do you know that that -- is it

23 consistent with your understanding of the facts in 2006

24 that, in September, ACS was still doing work for

25 United?
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 1      A.  Yes, looking at this, they had to have been

 2 doing work for United in some capacity.

 3      Q.  Were you aware at the time that United was

 4 soliciting bids for a lower cost vendor?

 5      A.  I was aware that United was going through the

 6 RFP process for all of the work for ACS because, again,

 7 of the contract termination.

 8      Q.  And you understood this to be part of that?

 9      A.  I would understand this to be part of the

10 master agreement termination.

11      Q.  Were you aware that there was an expectation

12 of a million and a half in savings?

13      A.  Across all of the different components of it,

14 yes.

15      MR. STRUMWASSER:  I'm going to show the witness a

16 copy of 5443, your Honor.

17      Q.  And Ms. Vavra, I'm not going to ask you if

18 you've seen this sheet before, but are you familiar

19 with the five dates that are shown on 5443?

20      A.  I am.

21      Q.  Now, when it says that Lason was going to go

22 live in July of '06, that meant that Lason was going to

23 take over mail routing, right?

24      A.  That would be when the Cypress mailroom work

25 would go to Lason, yes.
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 1      Q.  Okay.  And that would include mailroom

 2 functions, data capture functions, everything that the

 3 Cypress mailroom was involved in, right?

 4      A.  From a Cypress mailroom perspective, yes.  But

 5 there were other components within PacifiCare

 6 operations that would not have been completed at that

 7 time.

 8      Q.  Okay.  But it also meant that it was -- you

 9 were going to go live with having Lason take over all

10 of the functions that had been performed and were

11 scheduled to be performed by ACS, correct?

12      A.  The only -- the only functions that were

13 actually -- at the time, back in the decision, the only

14 functions that had been actually put in place was ACS.

15 They weren't doing mailroom activity for PacifiCare.

16 They were just doing that -- the DocDNA non-keyable

17 work for HMO for PacifiCare at the time.

18      Q.  Is it your understanding that ACS was using

19 the product DocDNA?

20      A.  No, I don't believe that they used DocDNA.

21      Q.  So they were doing the function that DocDNA

22 was designated to do, but they were using some other

23 products, right?

24      A.  Some other platform that they utilized,

25 correct.



14038

 1      Q.  And are you aware that, by February of '05 --

 2 of '06, rather, ACS had gone live for PacifiCare but

 3 only on the HMO side?

 4      A.  Yes, I was aware of that at that time.

 5      MR. VELKEI:  We're talking about non-keyable HMO?

 6      MR. STRUMWASSER:  Yeah, non-keyable, right.

 7      THE WITNESS:  Right.

 8      MR. STRUMWASSER:  Q.  And were you aware that the

 9 PacifiCare plan was to phase in the ACS work, first the

10 HMO and then gradually expand it as that was

11 successful?

12      A.  They did indicate that that was their plan.

13 They just did not have a contract -- formal contract or

14 a transition plan in place.

15      Q.  Did United ever consider a phased approached

16 to Lason implementation?

17      MR. VELKEI:  Vague as to "phased approach."

18      THE COURT:  Do you understand the question?

19      THE WITNESS:  I'm not sure what you mean by a

20 "phased approach."

21      MR. STRUMWASSER:  Q.  Well, the approach that was

22 taken was, when you went live with Lason, everything

23 was going live, all the functions that Lason was

24 supposed to do, it was going to start doing in July,

25 right?
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 1      A.  No.  They had -- so United didn't develop that

 2 plan.  Again, as Lason got the requirements from

 3 PacifiCare, both for the non-keyable and the keyable,

 4 they took those requirements and actually built their

 5 transition plan and came back to us with that.

 6      Q.  Okay.  And the transition plan that United

 7 came back with and that was implemented involved all of

 8 the non-keyable documents going to Lason in July of

 9 2005 -- '6, rather, right?

10      A.  No.  And I might be misunderstanding your

11 question.  It doesn't go over on July 1st.  So, for

12 example, from a keyable perspective, it's a PO box

13 transition.  So, you know, on Week 1, we transition

14 this amount.  On Week 2 we transition this amount.

15          So I'm not sure if that's what you mean by a

16 phased-in approach, but the transition plan actually

17 outlines each component of work and then when it would

18 go into Lason.

19      Q.  Okay.  The Lason transition plan for

20 non-keyable documents provided that, by the end of July

21 2006, Lason would be handling all of the non-keyable

22 documents, right?

23      A.  The non-keyable component was actually run

24 by -- Jon Murray worked with Lason on that.  So I'm not

25 familiar of the exact dates.  But I believe that the go
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 1 live, the goal was for July '06.

 2      Q.  My question, then, is was any thought given to

 3 going live with a portion of the non-keyable documents

 4 and seeing how that worked, seeing what adjustments

 5 need to be made and then, as experience was gained,

 6 expanding it to the full body of documents?

 7      A.  I'm not sure on the non-keyable piece if those

 8 discussions --

 9      Q.  You just don't know one way or the other?

10      A.  I don't.

11      Q.  Okay.  You testified yesterday that no one at

12 Lason ever asked for more time before the go live date,

13 right?

14      A.  For the -- for the Cypress mailroom.

15      Q.  Yes?

16      A.  Yes, that's my understanding.

17      Q.  And no one at PacifiCare ever said, "Slow

18 down.  We need more time for the Cypress mailroom"?

19 That was your testimony yesterday, right?

20      A.  Correct.

21      MR. STRUMWASSER:  Now 889?

22      THE COURT:  Correct.  It's an e-mail with a top

23 date of April 3rd, 2006.

24          (Department's Exhibit 889, PAC0777286

25           marked for identification)
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 1      THE WITNESS:  Okay.

 2      MR. STRUMWASSER:  Q.  Let's look at the second

 3 page, 7287, your e-mail, about a third of the way down.

 4 You ask if there is a "ramp plan built yet for

 5 correspondence that we could give to ACS."  Do you see

 6 that?

 7      A.  I do.

 8      Q.  And "correspondence" is the same as

 9 "non-keyable"?

10      A.  It would be the non-keyable DocDNA work.

11      Q.  And in this context, a ramp plan is a schedule

12 for drawing down the functions at ACS and moving them

13 to Lason, right?

14      A.  Both -- both from ACS to Lason and then

15 Cypress RMO to Lason.

16      Q.  And Mr. Nonnadieu, N-O-N-N-A-D-I-E-U [sic] --

17 did I pronounce that right?

18      A.  Donnadieu.

19      Q.  Oh, Donnadieu.  Mr. Donnadieu responds that,

20 "We are still targeting to be ramped on this project

21 with both customer service and claims correspondence

22 solution by July 3rd.  Do you see that?

23      A.  I do.

24      Q.  So this project that he is referring to is the

25 actual transition to Lason, correct?
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 1      A.  Yes, the correspondence component to Lason.

 2      Q.  And he is asking you to confirm the current

 3 ACS volume, right?

 4      MR. VELKEI:  She's asking.

 5      MR. STRUMWASSER:  "She," thank you.

 6      Q.  Enrique is Ms.?

 7      MR. VELKEI:  I'm sorry.  I didn't mean to confuse

 8 things.  I thought you were on the point where,

 9 "Leanna," "Would you be able to obtain current volumes

10 for Jonathon Murray and Kelly," on the first page.

11 Maybe I just screwed that up.

12      MR. STRUMWASSER:  I'm looking at the top of the

13 second page, which I believe is from Ms. Donnadieu --

14 the second paragraph, "Can you confirm" --

15      THE COURT:  Is it Mr. Donnadieu?

16      THE WITNESS:  It's mister.

17      MR. STRUMWASSER:  Q.  Oh, is it Mr. Donnadieu?

18      A.  Yes.

19      Q.  Thank you.  And it's the second -- the third

20 paragraph, "Can you confirm the current ACS volume," do

21 you see that?

22      A.  I do.

23      Q.  Then you say, "No problem."  And there's a

24 request.  There's some intermediate stuff that you

25 should feel free to look at.  But my question is
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 1 regarding the top e-mail from Mr. Murray.

 2          And he's providing the estimated volumes and

 3 says, "The original estimate was 1300 for both lines of

 4 business."  Do you see that?

 5      A.  I do.

 6      Q.  Then he says, "I would caution Kelly from

 7 setting a hard date on the ramp down with ACS.  We know

 8 that ACS was not able to deliver until two months after

 9 our original go live estimate.  I would not be

10 surprised to see a similar result with Lason, as we are

11 not yet at a conceptual design phase with them."

12          Do you see that?

13      A.  I do.

14      Q.  Does that refresh your recollection as to

15 whether anybody at PacifiCare urged that you move more

16 slowly?

17      MR. VELKEI:  Objection, argumentative.  I mean,

18 Ms. Vavra isn't even on that piece of the

19 correspondence.

20      THE COURT:  Well, maybe you should ask her if

21 she's ever seen it before.  But I'll allow your

22 question, sure.

23      MR. STRUMWASSER:  Sure.

24      Q.  The text that I just read to you, you're the

25 "Kelly," right?
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 1      A.  This actually went to Leanna -- oh, you mean

 2 the "Kelly" that Jonathon is referring -- yes.

 3      Q.  So my question is, did you ever get this

 4 advice from Mr. Murray?

 5      A.  When I'm reading this, so --

 6      THE COURT:  Just answer the question first.

 7      THE WITNESS:  Yeah.

 8          No, not directly from Mr. Murray.  But when

 9 I'm reading this, I don't think he's asking us to

10 postpone anything with Lason.  He's saying, "When

11 you're working with ACS, you know, let's not put a date

12 of 'X' at the end of that."  I don't see him asking for

13 an actual slowing down of the process for transitioning

14 it to Lason.

15      MR. STRUMWASSER:  Q.  Okay.  Well, first of all,

16 you said you did not get it directly from Mr. Murray.

17 I take it by the way you phrased that, you did in fact

18 receive this advice?

19      A.  Down below, Leanna Taylor would have shared

20 that with me.

21      Q.  We don't see that here.  But you're saying

22 that Ms. Taylor would have given that information to

23 you?

24      A.  Correct, correct.

25      Q.  Now, Mr. Murray's advice to you appears to be
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 1 predicated on the fact that, "We are not yet at a

 2 conceptual design phase with them," "them" being Lason,

 3 correct?

 4      A.  That's what he's indicating here, correct.

 5      Q.  And he's saying that, "Once ACS stops the

 6 'transaction' work" -- and the transaction work is what

 7 ACS was doing for PacifiCare, right?  That's what the

 8 transaction work he's referring to is, right?

 9      A.  The work that they were doing, right.

10      Q.  He's saying, "Once ACS stops the 'transaction'

11 work, there will still be a great deal of 'run out' on

12 the work in their queues.  I would expect there to be

13 at least three to five weeks after new correspondence

14 is diverted to Lason," right?

15      A.  Correct.

16      Q.  So he is saying that you won't be ready to do

17 the transition as quickly as you are planning; is that

18 right?

19      MR. VELKEI:  Objection, assumes facts not in

20 evidence, your Honor.  I don't think the examiner's

21 established when the decision was made for going live

22 in July of 2006.  I think it assumes it was made as of

23 this point in time.

24      THE COURT:  I'm not sure that's really an issue.

25          Is that an issue?
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 1      THE WITNESS:  I'm sorry?

 2      THE COURT:  I mean, they were clearly going to, at

 3 this point, transition from ACS to Lason.  Isn't that

 4 what this is about?

 5      THE WITNESS:  I just need somebody to reask me the

 6 question.  I'm sorry.  I'm not following.

 7      MR. VELKEI:  I may have confused things, your

 8 Honor.  I thought the issue was this is somehow

 9 evidence that Ms. Vavra was told that the date to go

10 live was too soon.  And I'm saying that there's been no

11 connection between this document and a decision of when

12 to go live.

13      MR. STRUMWASSER:  You know what?

14      MR. VELKEI:  Maybe I'm missing the issue.

15      MR. STRUMWASSER:  I'll tidy that up.  I think the

16 question still stands.

17      THE COURT:  All right.  I agree.

18          Can you go back and read the question?

19          (Record read)

20      THE WITNESS:  No.  Again, what I really think

21 Jonathon is getting at here is that there is going to

22 be run out work.  And again, that's -- run out work is

23 something we work on with the prior vendor.  So to

24 inform us that we need to be prepared for that.

25      MR. STRUMWASSER:  Q.  Okay -- I'm sorry.  I didn't
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 1 mean to cut you off.

 2      A.  I just -- I'm not seeing anything about the go

 3 live date.

 4      Q.  Well, how about taking a look at the second

 5 page, first line, first sentence.  Does the refresh

 6 your recollection about what the operative date was for

 7 going live on Lason as of the date of this e-mail?

 8      A.  You mean -- so where Mr. Donnadieu is saying

 9 we're planning to go on July 3rd?

10      Q.  Yeah.

11      A.  Yes.  Yeah, I see what Mr. Donnadieu -- my

12 point, is I'm not seeing in -- from Jonathon where he

13 is specifically saying, you know, "Postpone your go

14 live date by" -- I'm just -- I see that he's saying,

15 you know, here's the issues that we had, we need to

16 make sure that we've got that work accounted for.

17      Q.  I understand that.  But he's making two points

18 in his e-mail which is responding to a sequence which

19 includes the July 3rd date.  His first point is that,

20 "We are not yet at a conceptual design phase with

21 Lason."  Would you agree that's one point he's making?

22      A.  He is indicating that that -- that's their --

23 that's the phase, yes.

24      Q.  Then the second thing he's saying is and

25 there's some run-off work that will still have to be
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 1 done with ACS, correct?

 2      A.  Correct.

 3      Q.  And as a consequence of those two things, he

 4 is cautioning Kelly about setting a hard date on the

 5 ramp down with ACS, right?

 6      A.  Correct.

 7      Q.  And he's cautioning you that initial estimates

 8 about a go live date are risky, right?

 9      A.  I thinks's cautioning me that we need to work

10 with ACS to ensure that we can cover this work while we

11 are we're moving this to Lason.

12      Q.  One of the things he's saying is don't turn

13 off the spigot at ACS because you may not be ready to

14 do that, right?

15      A.  That's what he's indicating in here, yeah.

16      Q.  Do you know what the "conceptual design phase"

17 refers to?

18      A.  I was not part of that with Mr. Murray, but

19 I'm assuming that that's the business requirements, on

20 putting that in place.

21      Q.  You were aware, were you not, that in May of

22 2006, PacifiCare was told that there was a delay in the

23 expected roll-out of the Lason solution to

24 correspondence handling?

25      A.  Is that in here?  I'm sorry.
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 1      Q.  No, no.  I'm sorry.  No.  I'm asking you

 2 whether you were aware that, in May of 2008, PacifiCare

 3 was told that there was a -- May of 2006, excuse me,

 4 that PacifiCare was told that there was a delay in the

 5 expected roll out of the Lason solution to

 6 correspondence handling.

 7      A.  I don't recall it off the top of my head, but

 8      Q.  Actually, let me just tidy up a point on the

 9 prior exhibit.

10          In light of your seeing again -- or your

11 seeing this e-mail from Mr. Murray, 889, is it still

12 your testimony that you never had anybody at PacifiCare

13 tell you that you should move more slowly or you needed

14 more time?

15      A.  More time with the Lason piece?

16      Q.  Lason transition?

17      A.  No, not for the -- the -- not for them to take

18 the work on, no.

19      Q.  I'm sorry.  So it is still your testimony that

20 you never received any internal advice about slowing

21 down or delaying their taking over the work?

22      A.  Correct.

23      Q.  Okay.  But you would agree that you did

24 receive internal advice about prematurely terminating

25 the ACS performance?
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 1      A.  Setting a hard date for them to stop the work,

 2 correct.

 3      MR. STRUMWASSER:  Exhibit 377, your Honor.

 4      THE WITNESS:  Okay.

 5      MR. STRUMWASSER:  Q.  Do you recognize this

 6 e-mail?

 7      A.  I -- I don't.

 8      Q.  Ms. Fitzgerald reported to you at this time,

 9 right?

10      A.  Yes, she was the data capture director at this

11 time.

12      Q.  Did she ever tell you about the issue that is

13 being described by Mr. Murray in this e-mail, 377?

14      A.  Yep, she would have included this in her

15 updates -- or not the e-mail but the information in

16 here in her -- in our -- sorry, in our meetings that we

17 would have together.

18      Q.  On the first page, Mr. Murray says that they

19 have been working with an anecdotal date of 7/1

20 implementation.  Do you see that?

21      A.  I do, yes.

22      Q.  But now, "Once the full analysis of

23 development was fully understood by the Lason team, the

24 new projected date was determined to be early to mid

25 August," do you see that?
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 1      A.  I do.  Yes.

 2      Q.  By the way, correspondence handling, this is

 3 the secondary documents, right?

 4      A.  No, not secondary documents, non-keyable

 5 documents.

 6      Q.  Non-keyable rather.  Excuse me, thank you.

 7          Then if we look at the third page, 7283, three

 8 lines down, Lason has expressed reservations about

 9 being able to train the offshore staff in the time

10 available.  Do you see that?

11      A.  I -- not yet.

12      Q.  Under "Decision No. 2," are you with me?

13      A.  Yes, I see it.

14      Q.  And you see Lason has indicated that "it is

15 not feasible to support that function onshore and have

16 reservations about training offshore staff in the time

17 we have, asking that PacifiCare either continue to

18 support the review and manual distribution of the

19 online images to the correct department queues or send

20 a trainer to India."  Do you see that?

21      A.  I do, yes.

22      Q.  I understand your prior answer to be that

23 these reservations would have been made known to you

24 around May 19th?

25      A.  Or whenever Pat and I would have our standard
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 1 meetings.  I'm not sure of the date, but --

 2      Q.  Do you remember having been told about Lason's

 3 reservations and request?

 4      A.  Not specifically, I don't.

 5      Q.  In general, you do?

 6      A.  No.  The team worked with Jon Murray.  You

 7 know, he worked specifically on the design.  He was the

 8 main contact with Lason.  And so I don't -- I don't

 9 recall.

10      Q.  Now, you never sent a trainer to India, did

11 you?

12      A.  I would not send -- my team would not send a

13 trainer.

14      Q.  To the best of your knowledge, PacifiCare did

15 not send a trainer to India?

16      MR. VELKEI:  Calls for speculation.

17      THE COURT:  If you know.

18      THE WITNESS:  I don't know.

19      MR. STRUMWASSER:  Q.  And you are aware that

20 PacifiCare did not continue past July to support the

21 review and manual distribution because it was planning

22 to release staff that performed that function on

23 July 1, '06, right?

24      A.  Can you read back the question?

25      Q.  Sure.  Let me rephrase it.  That was pretty
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 1 ugly.

 2          One of the things they're asking is that

 3 either PacifiCare continue to support and review the

 4 manual distribution or that it send a trainer to India.

 5 Do you see that?

 6      A.  Yes, I do.

 7      Q.  And you didn't retain that function at

 8 PacifiCare, specifically because you were laying off

 9 the people who would have done it on July 1st, correct?

10      MR. VELKEI:  Objection, vague.  "Didn't retain

11 that function"?

12      MR. STRUMWASSER:  Q.  Support the review and

13 manual distribution of the online images.

14      A.  I mean, I didn't have oversight of that group

15 in Cypress.  So I'll have you ask me the question one

16 more time.  Sorry.

17      MR. STRUMWASSER:  Q.  Let me start with this.  You

18 were aware that there were layoffs at the Cypress

19 mailroom in 2006, right?

20      A.  Within the Cypress mailroom, yes.

21      Q.  And you were aware that, once those layoffs

22 took place, PacifiCare would not have the personnel

23 necessary to perform this routing function in Cypress,

24 correct?

25      A.  What I'm not certain about from this is -- was
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 1 whether that was mailroom staff doing that or if that

 2 was claims staff.  It says "San Antonio correspondence

 3 research teams."  So....

 4      Q.  Well, the described function is the review and

 5 manual distribution of the online images to the correct

 6 department queues.  That is what the mailroom did,

 7 right?

 8      A.  I don't believe that was the function of the

 9 Cypress mailroom.

10      Q.  Take a look back on 7281.  After Mr. Murray

11 says that the new projected date was determined to be

12 early to mid August, he says, "This causes a resource

13 issue in the customer -- Cypress customer service and

14 Desert mailroom, since those teams will be releasing

15 staff that perform the correspondence function on 7/1."

16 Do you see that?

17      A.  I do.  But I'm not -- I don't know what

18 Cypress customer service and Desert mailroom -- is that

19 all -- is that the Cypress mailroom?  I don't know if

20 that is.

21      Q.  Okay.  So far as you know, after July 1st,

22 PacifiCare lacked the internal resources to continue

23 the mailroom function in Cypress.  Would you agree with

24 that?

25      MR. VELKEI:  Calls for speculation.
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 1      THE COURT:  If you know.

 2      THE WITNESS:  I don't know.

 3      MR. STRUMWASSER:  Q.  You do know that the July

 4 2006 go live date was not changed, right?

 5      A.  I actually -- I actually don't know.  Again,

 6 that was Jonathon Murray working with Lason.  So....

 7      Q.  You were the manager of the Lason

 8 relationship, right?

 9      A.  Correct.

10      Q.  You don't know when the Lason taking over the

11 Cypress mailroom went live?

12      MR. VELKEI:  Objection, argumentative.

13      THE COURT:  Overruled.

14      THE WITNESS:  The Cypress, the piece we're talking

15 about here is one component, a very small component, of

16 the Cypress mailroom.

17          So when you say "Cypress mailroom going live"

18 I'm picturing the whole -- the piece of it, the

19 keyable, the non-keyable.  Jonathon worked on that

20 piece.  And the oversight of non-keyable DocDNA is

21 actually at the PacifiCare operations.  So I just was

22 not as close to that non-keyable piece as the keyable.

23      MR. STRUMWASSER:  Q.  After seeing Exhibit 377,

24 would you agree that, in fact, PacifiCare did get

25 indications from Lason that it was proceeding with the



14056

 1 implementation too fast and more time was needed?

 2      A.  No, I read it as them coming back with -- or

 3 coming up with -- or not just them but between Jonathon

 4 and Lason, coming up with different options of how that

 5 transition would be handled.

 6      MR. STRUMWASSER:  Okay.  This is a good time for a

 7 break.

 8      THE COURT:  All right.

 9          (Recess taken)

10          (Discussion off the record)

11          (Whereupon, the proceedings recessed

12           at 4:05 o'clock p.m.)
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 1 Monday, December 6, 2010             9:05 o'clock a.m.

 2                         ---o0o---

 3                   P R O C E E D I N G S

 4      THE COURT:  This is on the record.  This is before

 5 the Insurance Commissioner of the State of California

 6 in the matter of PacifiCare Life and Health Insurance

 7 Company.  This is OAH Case No. 209061395, Agency No.

 8 UPA 2007-00004.  Today's date is December 6, 2010.

 9 Counsel are present.  Respondent is not present

10 today -- due to illness?

11      MR. VELKEI:  Yes.

12      THE COURT:  And I believe that, Mr. Laucher,

13 you're back on the stand.  You've been previously sworn

14 in this matter, so you're still under oath having not

15 been dismissed, I don't believe.  If you could just

16 state your name again for record.

17      THE WITNESS:  Joel Laucher.

18      MR. STRUMWASSER:  And I neglected to mention -- we

19 can do this on the record -- two housekeeping matters.

20      THE COURT:  Okay.

21      MR. STRUMWASSER:  First of all, we've arranged for

22 Samia Soliman to appear on January 18th.

23      THE COURT:  Okay.  S-O-L-I-M-A-N?

24      MR. STRUMWASSER:  Right.  And pursuant to the

25 conversation the last -- at the last time Mr. Laucher
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 1 was here, he retrieved his calendar for '07 and '08.

 2 We have made a copy of it, redacting all of the days

 3 and entries that do not pertain to PacifiCare or

 4 United.  And I'm giving Mr. Velkei a copy.

 5      MR. VELKEI:  Thank you.

 6      THE COURT:  There's actually two other matters.  I

 7 received a declaration -- excuse me -- a submission on

 8 the testimony related to Blue Cross electronic

 9 analysis.  I think it was actually received November

10 23rd.  And it's part of that grouping.  I'm not sure

11 that -- I think it's -- I'll have to look at it again.

12          Then I also received from you,

13 Mr. Strumwasser, the tendered testimony of Mr. McMahon

14 and tentatively -- I guess you guys can yell at me

15 again.  But my inclination is to have Mr. Washington

16 come for a short time to settle this matter once and

17 for all and to have Mr. McMahon come also for a short

18 time to deal with the matters for which he is the top

19 person in the chain, which is basically what I believe

20 you're going for.

21      MR. STRUMWASSER:  I mean, do I understand that I

22 will be authorized to examine him as a rebuttal witness

23 in the ordinary course?

24      THE COURT:  Yes.  And that there's no

25 scope-of-the-direct rule.  So unless you're getting
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 1 into something irrelevant or we're taking up too much

 2 time for something over again, you know -- we'll do

 3 that.

 4      MR. STRUMWASSER:  Very good.

 5      MR. VELKEI:  Your Honor, if we may, we just

 6 haven't had a chance to look at it in the course, and

 7 if we could just look at it.  And if we have something

 8 we want to submit, we'll let you know.

 9      THE COURT:  Okay.  Like I said, you can --

10      MR. VELKEI:  No yelling.

11      THE COURT:  Clearly my philosophy is to let as

12 many people testify as you want to unless it's

13 totally --

14      MR. VELKEI:  Understand.

15      MR. STRUMWASSER:  We have not been able to reach

16 Mr. Washington yet.  He's on vacation until today.  So

17 we will try to schedule his appearance for this month.

18      MR. GEE:  And we're shooting for the week of the

19 20th.

20      THE COURT:  That would been great.

21      MR. VELKEI:  Just on Ms. Soliman on the 18th, I'm

22 going to be doing Ms. Soliman.  I actually have to be

23 in Los Angeles on the 18th for a hearing.  I might

24 actually be able to finish that up and then go take her

25 in Los Angeles.  But there maybe a scheduling conflict.



14065

 1 So I'll just talk to you --

 2      MR. STRUMWASSER:  Well, here's the point.  The

 3 reason why we chose 18th is that the 17th is a holiday.

 4 She can travel and not lose work.

 5      THE COURT:  Right.  Okay.

 6      MR. STRUMWASSER:  So I would really like to hold

 7 the 18th for her.

 8      MR. VELKEI:  It just creates a conflict.  We'd

 9 talked about the week of the 10th.  And again, let us

10 talk offline because maybe we can take her in Los

11 Angeles.  I'll be in L.A. --

12      MR. STRUMWASSER:  She's not in Los Angeles.

13      MR. VELKEI:  Oh, she's not in L.A.?

14      MR. STRUMWASSER:  She's an Orange County person.

15 And I -- I mean, I really would like to hold on the

16 18th.  I don't know what Mr. Velkei's conflicts are.

17 If he's not available, then somebody else might be on

18 that side.  But we would really like to hold it on the

19 18th.  She's a third party stranger on this with

20 nothing to gain from it.  It's just --

21      THE COURT:  Well, try to work it out please

22 because I'm not going to change people's days.

23      MR. VELKEI:  See what I can do.  Thank you, your

24 Honor.

25      THE COURT:  Thank you, Mr. Laucher.
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 1          Go ahead.

 2                       JOEL LAUCHER,

 3          called as a witness by the Respondent,

 4          having been previously duly sworn, was

 5          examined and testified as hereinafter

 6          set forth:

 7           CROSS-EXAMINATION BY MR. STRUMWASSER

 8      MR. STRUMWASSER:  Q.  Mr. Laucher, you were asked

 9 some questions last time you were here regarding the

10 interests of providers and the role of the California

11 Medical Association.  Do you remember that?

12      A.  Yes.

13      Q.  Following passage of SB 367 -- do you recall

14 SB 367?

15      A.  Yes.

16      Q.  Did the Department view its responsibilities

17 with respect to provider complaints differently than it

18 had before the legislation?

19      A.  Yes.

20      Q.  How?

21      A.  We had an obligation to receive those

22 complaints previously and handle those complaints.

23 Previously we had not worked those complaints when they

24 came in.

25      Q.  Mr. Velkei showed you some e-mails between
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 1 Ms. Rosen and the CMA and asked you whether she, on

 2 behalf of the Department, had waived the rule, in his

 3 words, requiring the provider to exhaust insurer

 4 dispute resolution mechanisms before coming to the

 5 Department.  Do you remember that testimony?

 6      A.  Yes.

 7      Q.  Now, first of all, was Ms. Rosen in February

 8 of '07 performing any part of a market conduct exam?

 9      A.  No.

10      Q.  Was she handling consumer complaints for CSD?

11      A.  No.

12      Q.  At the March '07 meeting you attended with

13 representatives of PacifiCare, was the possibility of a

14 market conduct exam already being contemplated?

15      A.  Yes.

16      Q.  In early 2007, was there a possibility of an

17 enforcement action being filed based on the complaints

18 the Department had received to that point?

19      MR. VELKEI:  I'm going to object.  I know these

20 are foundational, but these are pretty leading.  So I'm

21 going to object on leading.

22      THE COURT:  I'm going to allow it as preliminary.

23      THE WITNESS:  Yes.

24      MR. STRUMWASSER:  Q.  There was -- the possibility

25 of an enforcement action did exist in early 2007?  I
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 1 just want to make sure.

 2      A.  Yes, based on consumer complaints.

 3      Q.  That was my next question.  Based on what

 4 would the possibility of an enforcement action have

 5 been based in early 2007?

 6      A.  The Department could have chosen to take an

 7 action based solely on the consumer complaints

 8 received.

 9      Q.  Would you tell the Judge roughly, as best you

10 recall the early 2007 period, did the Department have

11 complaints already that it considered serious?

12      A.  Yes.  We did.  I think we had numerous

13 complaints and the -- at least one of the supervisors

14 involved in claims services bureau had communicated to

15 other parts of the Department that this was going on,

16 that there had been lots of complaints received.

17      Q.  Mr. Laucher, in your experience, do attorneys

18 from the legal division independently collect

19 information from various sources in preparation for a

20 possible action?

21      MR. VELKEI:  Objection, leading.

22      THE COURT:  All right.  I'll allow it, but let's

23 move on to non-leading questions.

24      MR. STRUMWASSER:  Right.

25      THE WITNESS:  Yes, it's common for attorneys to
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 1 receive information about their cases or about

 2 activities directly to the attorneys.

 3      MR. STRUMWASSER:  Q.  Specifically with respect to

 4 Mr. Velkei's question about the waiving of a rule or a

 5 law, do you know of any rule or law about the

 6 Department -- that precludes the Department from

 7 considering complaints from providers or consumers

 8 prior to exhausting a company's dispute resolution

 9 mechanism?

10      A.  No, there's no law that would prohibit it.

11      Q.  Was there a practice at the Department prior

12 to the passage of 367 regarding exhausting remedies

13 before the -- exhausting provider remedies -- excuse

14 me, exhausting insurer remedies before it would

15 consider consumer complaints?

16      A.  That we would require or request that a

17 consumer go to the provider first?

18      Q.  Yes.

19      A.  Yes, that was our practice.

20      Q.  What was the reason for that practice?

21      A.  It was for our -- to contain our work load, to

22 not handle the volume of complaints with the staff that

23 we had, that we didn't feel we could handle all of

24 those complaints.

25      Q.  Mr. Laucher, when the Department is seeking
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 1 information on suspected violations or even when it's

 2 not seeking, it just gets, from whom does it typically

 3 receive complaints about suspected violations?

 4      A.  Besides consumers, there are consumer groups

 5 that contact the Department.  There are elected

 6 officials that we hear from.  We receive information

 7 from competitors is very common, saying they want an

 8 even playing field, lobbyists, insurer organizations.

 9 We receive information from any number of sources.

10      Q.  Specifically with respect to information from

11 competitors, can you give the Judge an example of the

12 circumstances under which you might get a tip,

13 essentially, from a competitor?

14      A.  Yeah.  Well, frequently it happens when we

15 tell a particular competitor that they -- or a

16 particular insurer that they can't do a particular

17 practice, and they'll say, "Well, these three other of

18 our competitors do this same thing."  Or basically any

19 time they think some -- one of their competitors is

20 getting some kind of advantage in the marketplace

21 through a pricing mechanism or some process that they

22 believe is illegal, they contact us.

23      Q.  Does the Department encourage or discourage

24 such contacts from the various sources that you

25 described?



14071

 1      A.  We encourage any information that we can

 2 obtain about industry practices from any source.

 3      Q.  What does the Department do with respect to

 4 assigning -- is there an assumption of validity,

 5 invalidity?  What does the Department do with such

 6 information when it comes in from one of those sources?

 7      A.  Well, there isn't really an assumption of

 8 validity.  We would prioritize, based on the

 9 information and our schedule, to look into such

10 allegations or accusations.

11          And whatever it is, we confirm for ourselves

12 what is going on.  We don't -- we don't process or seek

13 to take an action based solely on third party claims of

14 an issue existing.

15      Q.  Mr. Laucher, we've heard testimony that the

16 onsite part of the 2007 exam was pushed back at CDI's

17 request.  Do you remember that?

18      A.  Yes.

19      Q.  Do you remember whether PacifiCare ever

20 objected to delaying start of the onsite part of the

21 exam?

22      A.  I don't recall their objecting, no.

23      Q.  Do you recall whether PacifiCare itself asked

24 CDI to delay the site visit?

25      A.  I think that they welcomed the delay as well.
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 1      MR. STRUMWASSER:  Our next in order, your Honor.

 2      THE COURT:  I was thinking maybe we should do the

 3 offer of proof as 890 and this one as 891.  Is that all

 4 right?

 5      MR. VELKEI:  Okay here.

 6      THE COURT:  All right.

 7          (Department's Exhibit 890 marked for

 8           identification)

 9      THE COURT:  891 is an e-mail with a top date of

10 May 10th, 2007.

11          (Department's Exhibit 891, CDI00005529 marked

12           for identification)

13      THE WITNESS:  Okay.

14      MR. STRUMWASSER:  Q.  Mr. Laucher, do you

15 recognize this e-mail chain, Exhibit 891?

16      A.  Yes.  Upon seeing it, I recall this chain.

17      Q.  The first page, Ms. De la Torre's e-mail

18 starting in the middle of the page, do you recall that

19 the onsite part of the exam was scheduled to begin at

20 the end of June?

21      A.  Yes.

22      Q.  And that PacifiCare asked if this time frame

23 is negotiable?  Do you recall that?

24      A.  I remember this piece, yes.

25      Q.  And that PacifiCare proposed having this
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 1 onsite visit towards the end of July, do you recall

 2 that part as well?

 3      A.  I remember they had wanted a delay.  I see

 4 here that it says until the end of July.

 5      Q.  Now, the top e-mail from Mr. Dixon says that

 6 CDI has taken into consideration PacifiCare's request

 7 to delay the site visit and has pushed it back to

 8 July 9 of 2007 as a result.

 9          First of all, is that consistent your

10 recollection that Mr. Dixon essentially granted that

11 request?

12      A.  Yes.

13      Q.  Were you involved with the decision to push

14 back the onsite visit as a result of PacifiCare's

15 request?

16      A.  I recall Craig running this past me before he

17 responded.

18      Q.  In general, if an insurer asked for additional

19 time to prepare for an onsite visit, will CDI attempt

20 to accommodate, always accommodate, never?  What's the

21 policy?

22      A.  Generally we attempt to accommodate.  We can't

23 always, depending on our examiner's schedule and the

24 travel required sometimes.  But we do attempt to

25 accommodate.
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 1      Q.  We've also heard testimony about how CDI was

 2 on site at PacifiCare longer than initially expected.

 3 Is that consistent with your recollection?

 4      A.  Yes.

 5      Q.  Do you know why this was so?

 6      A.  Yes.

 7      Q.  Why?

 8      A.  When we started the exam, we found more

 9 violations than we had expected in the files, and also

10 our examiners reported that they weren't getting

11 complete answers to the referrals they had done that

12 were on point.

13      Q.  Did you ever go onsite at PacifiCare during

14 the '07 exam?

15      A.  I recall going onsite either once or twice.

16      Q.  Why did you do so?

17      A.  To see -- well, to look at the progress that

18 was being made.

19      Q.  What did you observe when you were onsite?

20      A.  I recall that our exam -- the team leader,

21 Coleen Vandepas, was very organized and had compiled

22 the responses very orderly, showing me some of the

23 referrals that didn't have complete responses, showed

24 me what their findings were, what was taking so long,

25 essentially.
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 1      MR. STRUMWASSER:  Your Honor, I have Exhibit 892

 2 for the witness.

 3      THE COURT:  All right.  Exhibit 892 is an e-mail

 4 with a top date of January 28th, 2008.

 5          (Department's Exhibit 892 CDI00254669 marked

 6           for identification)

 7      THE WITNESS:  Okay.

 8      MR. STRUMWASSER:  Q.  Mr. Laucher, do you

 9 recognize Exhibit 892?

10      A.  Yes.

11      Q.  What's it?

12      A.  It's an e-mail that I sent to one of our

13 market analysts, Lucille McGuirk.

14      Q.  The second sentence says, "Lucille, I filed to

15 email when I signed off on PacifiCare (adopted last

16 Friday) and rate as severe."

17          Lucille is the rate analyst?

18      A.  Yes.

19      Q.  Is "filed" a typo?

20      A.  Yes.  I meant to write "failed."

21      Q.  So what are you saying to Lucille here?

22      A.  I'm telling her that I have reviewed the

23 PacifiCare report and that, of the three ratings that

24 we give, I have rated it as severe.

25      Q.  Would you describe what the rating system is
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 1 you have?

 2      A.  Yes.  The rating system is meant to -- it goes

 3 into our database after each exam, after we complete

 4 the report.  We have three measurements, low, moderate

 5 and severe.

 6          Low means that we just put the company back

 7 into our routine schedule for an exam in five years.

 8 Moderate means we move up the exam date to something

 9 sooner because there are some concerns there.  And so

10 we might want to go back in three years instead of

11 five, something like that.

12          Severe is our -- the most worrisome rating.

13 It generally means that we would expect to do a

14 referral for an enforcement action.  And another

15 possibility is that, in addition to that, we'd be going

16 back in a very short time frame, one year, to follow up

17 on the issues that were identified.

18      Q.  And you had rated the PacifiCare 2007 exam as

19 severe?

20      A.  Yes.

21      Q.  Did you contemplate at this time that there

22 would be a follow-up exam shortly after the 2007 exam?

23      MR. VELKEI:  Objection, leading.

24      THE COURT:  I'll allow it.

25      THE WITNESS:  A "severe" rating generally
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 1 contemplates that we would do a follow-up.  And

 2 whenever we find ongoing serious violations, that would

 3 be a consideration and certainly was here.

 4      MR. STRUMWASSER:  Q.  Was it your impression that

 5 you were finding ongoing serious violations?

 6      A.  Yes.

 7      MR. VELKEI:  Objection, leading.

 8      THE COURT:  All right.

 9      MR. STRUMWASSER:  I was following his language.

10      THE COURT:  All right.

11      MR. STRUMWASSER:  Well, I mean, I was following

12 his language.

13      Q.  Would you tell the Judge what you found most

14 troubling about the findings that were encountered in

15 the '07 report?

16      A.  Yes, it was the pervasiveness, the number of

17 violations that were identified just in shear volume of

18 violations.  But then the other thing is that these

19 issues had been raised to the company, and yet they

20 continued to be issues.  To us, that exhibits a level

21 of willfulness -- and the company's failure to correct

22 the problem.  So pervasive violations and willful,

23 those are serious issues for us and lead to a severe

24 rating.

25      Q.  Mr. Laucher, you were asked some questions by
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 1 Mr. Velkei about inclusion or exclusion of United in

 2 the '07 market conduct exam.  Does CDI have a policy or

 3 practice with regard to the examination of affiliates

 4 in market conduct?

 5      A.  Yes.

 6      Q.  What's the policy?

 7      A.  We try to conduct an exam of all affiliates in

 8 a single exam if that's possible.

 9      Q.  Why?

10      A.  Because affiliate companies typically share

11 similar computer systems.  Frequently the same

12 underwriter may handle applications or renewals for all

13 affiliates, or the same claims adjuster might handle

14 claims for all the affiliates in a group.

15          This way, our examiners only have to learn the

16 process once and are on site at a -- frequently at a

17 location where all the affiliates do business.  It's

18 just -- it is efficient for us to do it that way.

19      Q.  You also were asked questions about citing,

20 identifying violations in both the public and

21 confidential market conduct reports.

22          In the past, prior to the market conduct exam

23 in this case, has the market conduct division -- did

24 the market conduct division have a policy with respect

25 to whether, when an examiner finds a noncompliant
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 1 conduct that violates both 790.03 and some other

 2 statute, it put it in both reports?  Did you have a

 3 policy?

 4      MR. VELKEI:  Objection, leading.

 5      THE COURT:  Overruled.

 6      THE WITNESS:  Did we have a policy?  No.  We would

 7 put them in one report.

 8      MR. STRUMWASSER:  Q.  That was the policy, right?

 9      A.  Not both.

10          Yes.

11      Q.  How did you decide which report to put it in?

12      A.  We cited only the more specific violation --

13 that particular time frame, most commonly the fair

14 claim settlement practice reg in a lot of our

15 reports -- and did not cite the 790 violation commonly.

16 That also occurred, but we didn't cite it.

17      Q.  Has the market conduct division altered that

18 policy since the PacifiCare exam in '07?

19      A.  Yes.

20      Q.  How?

21      A.  Well, now we cite any violation that is

22 relevant to a particular practice.  So commonly there

23 will be two.  And commonly one might be a 790 violation

24 in a claims setting in addition to the more specific

25 violation.
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 1      Q.  Why the change in the practice?

 2      A.  I think in many cases the insurers didn't

 3 understand that these were also 790 violations, when

 4 there was a delay, for example, when we only cited the

 5 regulation or the Health -- in the Health Codes, if we

 6 only cited the delay there, they didn't understand

 7 frequently, well, that is a 790, and that's what it

 8 would be charged as.

 9      Q.  So what was the policy of the market conduct

10 division with regard to this multiple citation practice

11 at the time you were promoted out of the division?

12      A.  We were just then transitioning to citing all

13 relevant violations.

14      Q.  Now, did the contentions of PacifiCare in this

15 case give rise to your impression that the insurers

16 didn't understand that it was both violations?

17      MR. VELKEI:  Objection, leading.

18      THE COURT:  Overruled.

19      THE WITNESS:  Yes, the PacifiCare exam is one of

20 the examples of where there -- I think the company

21 objected to the 790 violations, as I recall.

22      MR. STRUMWASSER:  Q.  Now, you may recall way back

23 when, Mr. Laucher, that you had asked for an

24 opportunity to correct something in your examination by

25 PacifiCare, and PacifiCare didn't want to take the
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 1 correction at that time.  So I want to give you the

 2 opportunity to do so here.

 3          Do you recall the testimony that you wanted

 4 to --

 5      A.  Yes.

 6      Q.  Let me read from 13172, Lines 16 to 23.

 7               "Question:  "Has the Department

 8          ever sought a billion dollars in

 9          penalties from any licensed entity in

10          the State of California?"

11               Answer:  "I believe so."

12               Question:  "What would that case

13          have been?  What do you recall that

14          case being?"

15               Answer:  "I recall that case

16          being earthquake claims handling."

17          Mr. Laucher, is that the passage that you

18 wanted to correct?

19      A.  Yes.

20      Q.  What was the nature of the correction you

21 wanted to make?

22      A.  Well, I had heard "million."  And I cited the

23 first time I recalled us getting a million dollars.

24 We've gotten a million many times, actually.  But the

25 earthquake exams were the first million-dollar ones
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 1 that I recall.

 2      Q.  That was a million requested or actually

 3 obtained in a settlement?

 4      A.  A million obtained.

 5      Q.  Now, the maximum penalty under 790.035 is

 6 $10,000 a violation, right?

 7      A.  Yes.

 8      Q.  So if the Department pleads 100,000 violations

 9 in an accusation and alleges a maximum of $10,000, then

10 the math would be 100,000 times $10,000, or a billion

11 dollars, right?

12      A.  Yes.  I'll trust your math there.

13      Q.  So do you know any way that anything less than

14 100,000 violations of 790.03 could lead to an aggregate

15 penalty of greater than up to a billion dollars?

16      A.  No.

17      Q.  Mr. Laucher, do you know of any case other

18 than this one against PacifiCare in which the

19 Department alleged over 100,000 violations?

20      A.  No.

21      MR. STRUMWASSER:  No further questions, your

22 Honor.

23      THE COURT:  All right.

24      MR. VELKEI:  I have a series of questions, your

25 Honor.  I'm just waiting for a couple of copies.
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 1          So we'll be done this morning, I expect,

 2 Mr. Laucher.

 3      THE COURT:  Okay.  Did you want to take a short

 4 break?  Is that what you're saying?

 5      MR. VELKEI:  Yes.

 6      MS. EVANS:  Until 9:50, your Honor, if that would

 7 be all right.

 8      THE COURT:  Sure.

 9      MR. VELKEI:  And I expect we will be done this

10 morning.

11      MR. STRUMWASSER:  Your Honor, there's one other

12 item we'd like to mention.  We owe you a response on

13 the motion that's going to be heard next Monday.

14      THE COURT:  The spoliation motion?

15      MR. STRUMWASSER:  Yes.  I wondered if I might have

16 two extra days on that, until Wednesday.

17      THE COURT:  Any problems?

18      MR. VELKEI:  I don't think so.  I just wonder

19 whether should put -- should we just stick with that

20 date?  I mean, maybe -- can we just look at the

21 calendar?  I don't have a problem with a couple of

22 days.

23      THE COURT:  We can look at the calendar.  I think

24 my ruling on Washington isn't going to change because

25 there's just enough in there that --
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 1      MR. STRUMWASSER:  That's fine.

 2      THE COURT:  -- that means Mr. Washington should

 3 come back.  So I don't have a problem with that.  And

 4 then if there's something that seems untoward, we can

 5 change it.  Otherwise, let's do it.  And we can change

 6 the time so that we come in at 9:00 and do it.

 7      MR. VELKEI:  I was going to suggest, could we keep

 8 that time in the afternoon?

 9      THE COURT:  Oh, okay.  Yes.

10      MR. VELKEI:  At a minimum, just so --

11      MR. STRUMWASSER:  Yes.  I don't think it's going

12 to be a voluminous thing for your Honor.

13      THE COURT:  Okay.

14      MR. STRUMWASSER:  So do we have an understanding

15 already that we're starting in the afternoon on Monday?

16      THE COURT:  We had 9:00 o'clock for Washington and

17 1:30 for the spoliation.  I don't think we need the

18 Washington because we're going to call him in another

19 day.  Right?  So we can come in at 1:30 is fine with

20 me.

21      MR. VELKEI:  That works perfectly.

22      MR. STRUMWASSER:  Then we'll be doing Washington

23 from Los Angeles, if that's all right.

24      THE COURT:  Not a problem.  I couldn't remember --

25 Mr. Laucher lives in the area, right?  I couldn't
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 1 remember which one was which.  But yes, it's fine to do

 2 that.

 3          Will you check with Helen to make sure that

 4 will work?

 5      MS. ROSEN:  Yes, I'd be happy to.

 6      THE COURT:  All right.  Thanks.

 7          (Recess taken)

 8      THE COURT:  Go back on the record.  Okay.

 9            REDIRECT EXAMINATION BY MR. VELKEI

10      MR. VELKEI:  Q.  Good morning, Mr. Laucher.  How

11 are you?

12      A.  Good morning.  Fine, thank you.

13      Q.  I want to follow up on some of your answers

14 from this morning, make sure I understand them.

15          Is it your testimony, sir, that you found more

16 violations than you expected, that the Department found

17 more violations than they expected in the context of

18 the examination?

19      A.  Yes.

20      Q.  What did you discover, did the Department

21 discover, that they did not anticipate finding?

22      A.  Well, I think it was just the number of files

23 that each had violations.  I mean, frequently you find

24 files where there's multiple violations in one.  This,

25 like, there were multiple files all with violations.
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 1 It's a little bit different.  I don't know if I

 2 explained that.

 3          But in some exam settings, we'll find one file

 4 with ten violations.  Here, there were several in

 5 certain files, but just so many files had violations.

 6      Q.  So you're back down to the shear number of

 7 alleged violations?

 8      A.  Yes.

 9      Q.  Again, this is one of the few instances where

10 actually an analysis of the entire claims population

11 was conducted, correct?

12      A.  We don't conduct that in every exam, that's

13 true.

14      Q.  And at the time the exam was taken, this was

15 one of the few instances where the Department had

16 actually looked at all of the claims population of paid

17 claims, correct?

18      A.  Not at this time.  We'd done the electronic

19 review of several companies right around the same

20 period.

21      Q.  I'm just trying to get a sense of, when we're

22 comparing, make sure we're comparing apples and apples.

23          So when you say you were surprised by the

24 shear number of violations, were you comparing them

25 against other situations where the Department had
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 1 looked at the entire claims population?

 2      A.  Yes.  I'm really talking about in terms of the

 3 time it took.  It was the onsite time and doing the

 4 number of violations, not just the electronic review.

 5      Q.  So in your opinion, the amount of time that

 6 was taken was extraordinary under the circumstances?

 7      A.  It was long.  I wouldn't say extraordinary,

 8 no.  It was a long exam but not extraordinary.

 9      Q.  So you were struck by the number of alleged

10 violations, correct?

11      A.  Yes.

12      Q.  And you were struck by the amount of time it

13 took to complete the examination?

14      A.  Yes.

15      Q.  Were there any other factors that contributed

16 to your statement that the Department found more

17 violations than they expected?

18      A.  No.

19      Q.  And, now, I was struck because I thought we

20 had covered this before.  But I believe your testimony

21 was you understood that the company was not providing

22 complete answers?

23      A.  Yes.

24      Q.  And you identified that as evidence of

25 willfulness in your opinion?
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 1      A.  I'm not saying that the failure to provide a

 2 complete response is evidence of willfulness, no.  I

 3 believe I said that the duration for how long the same

 4 violations occurred, to us, is an indication of

 5 willfulness, not the incomplete answer.

 6      Q.  Duration of how long?  Could you be more

 7 specific about what you mean?

 8      A.  Yes.  When it's -- when an issue is pointed

 9 out to a company and the company's, you know, advised

10 that there's a problem and yet that same issue

11 continues to occur, then there's an expectation that

12 they would either fix it or they're not putting the

13 resources in fixing it or intentionally not fixing

14 it -- then we consider it willful.

15      Q.  Okay.  So we'll come back to that.  But I just

16 want to focus on the not getting complete answers.  So

17 in your opinion, that's not evidence of willfulness?

18      A.  No, not directly.

19      Q.  Just so we're clear, when I last asked you

20 about how many instances there were where you can

21 remember that the company did not provide complete

22 answers, I believe your testimony was less than five,

23 correct?

24      A.  I don't recall saying a number, and I don't

25 know a number.
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 1      Q.  So fair to say that, since your last

 2 testimony, you haven't gone back and checked on how

 3 many instances there were where you believed the

 4 company had not provided complete responses?

 5      A.  That's correct, I have not.

 6      Q.  And as you sit here today, you have no idea

 7 what that number is?

 8      A.  No.

 9      Q.  Focusing if we can just very briefly on 892

10 and grading PacifiCare, gave it a rating of severe. Did

11 Blue Cross -- we talked about the Blue Cross settlement

12 and the penalties assessed in connection with the

13 examinations that were conducted there.  Was Blue Cross

14 rated severe?

15      A.  Yes.

16      Q.  How about Blue Shield, the one we discussed,

17 was that rated severe?

18      A.  Yes.

19      Q.  How about Health Net, was that rated severe?

20      A.  Yes.

21      Q.  And Conseco?

22      A.  Yes.

23      Q.  Is it generally the case that most

24 high-profile examinations are rated as severe once the

25 examination is completed?
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 1      A.  No.

 2      Q.  Coming to this issue about not fixing the

 3 problem once it was identified, did the Department of

 4 Insurance actually give PacifiCare an opportunity to

 5 fix the problems after they identified them?

 6      MR. STRUMWASSER:  Objection, assumes facts not in

 7 evidence, that the company required an opportunity for

 8 from the Department to fix their problems.

 9      THE COURT:  I'll allow it in terms of -- for his

10 question.  I understand that it's not required.

11      THE WITNESS:  The Department had been

12 communicating with the company through the consumer

13 complaint process for some time.  So I believe the

14 company did have the opportunity to correct the issues

15 involved.

16      MR. VELKEI:  Q.  Okay.  Are you saying that, to

17 the extent that there were specific complaints that

18 were raised to the company's attention, that they

19 didn't fix the problems that were raised?

20      A.  Yes.

21      Q.  In the context of those specific complaints?

22      A.  Yes.

23      Q.  But fair to say, once the Department

24 identified the problems in the context of the

25 examination, no opportunity was given the company to
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 1 actually correct those problems; isn't that true, sir?

 2      A.  You mean during the course of the exam

 3 process?  I'm sorry, I'm not understanding.  Once we're

 4 identifying the issues in the exam process, we would

 5 expect the company to take corrective action.  But at

 6 that point, it's going to be after the exam.

 7      Q.  So once the problems were identified, it's

 8 your testimony that the company fixed them?

 9      A.  I don't know if they fixed them.

10      Q.  Well, to the extent they fixed the problems

11 once they're identified, presumably that would not

12 support a finding of willfulness by the company here,

13 correct?

14      A.  Not necessarily.

15      Q.  So there would be instances where a company

16 corrects the problems after they were identified but

17 they would still be determined to be willful?

18      A.  Yes.

19      Q.  Is there evidence of willfulness here, in your

20 opinion?

21      MR. STRUMWASSER:  "Here"?

22      MR. VELKEI:  In this case.

23      THE WITNESS:  I think there is, yes.

24      MR. VELKEI:  Q.  What is the evidence of

25 willfulness here?
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 1      MR. STRUMWASSER:  Excuse me.  This witness hasn't

 2 been here for the entire case.  So, "What is the

 3 evidence in here of willfulness?" is not a question

 4 that this witness has any foundation to answer.

 5      MR. VELKEI:  Your Honor --

 6      THE COURT:  It's his opinion and what he knows.

 7 I'll allow it based on that.

 8      MR. VELKEI:  Thank you, your Honor.

 9      Q.  In your opinion, based upon what you know,

10 what is the evidence of willfulness with respect to

11 PacifiCare in the context of this examination?

12      A.  Well, that the company has been aware of

13 certain of its -- of its issues in terms of updating

14 contracts or updating its computer system, the fact

15 that the company had reduced its staffing in areas

16 where indications are that work was not being processed

17 at the pace or correctly, any of that could be

18 considered an indication of willfulness.

19      Q.  So not updating contracts, is that one piece?

20      A.  Yes.

21      Q.  The second one is not updating the computer

22 system?

23      A.  Yes.

24      Q.  And then layoffs that occurred at some point

25 in time, that's evidence of willfulness?
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 1      A.  Well, it's an indication when there are delays

 2 in claims handling and a company has reduced its claims

 3 staff, that would be an indication of willfulness.

 4      Q.  Did you undertake any effort to determine

 5 whether, in fact, the particular layoffs that affected

 6 Cypress had a direct relationship to any of the

 7 violations alleged in the market conduct examination

 8 report?

 9      A.  No.

10      Q.  "Failed to update contracts," what does that

11 mean, Mr. Laucher?

12      A.  That the fee schedules were not accurate.

13      Q.  How many fee schedules were not accurate?

14      A.  I don't know an exact number.  Many.

15      Q.  Estimate beyond "many"?

16      A.  I'd say dozens, maybe more.

17      Q.  Do you have any real idea as you sit here

18 today?

19      A.  No.

20      Q.  Did anybody make an effort to try to determine

21 how many contracts weren't update in the context of the

22 market conduct examination?

23      A.  I believe that they did.

24      Q.  So you just don't know what the number is?

25      A.  Correct.
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 1      Q.  So the contracts' not being updated, the dozen

 2 or so instances that you referring to, that's evidence

 3 in your opinion?

 4      A.  I think I said "dozens."  But yes, it would be

 5 if the company is aware of the issue and doesn't take

 6 action to fix it.

 7      Q.  So the company would need to know that there

 8 was a problem and they just refused to fix it for it to

 9 be willful; is that your testimony?

10      A.  I believe I said not just -- the failure just

11 to fix something isn't the only indication of willful.

12 It could have been done willfully in the first place,

13 and it's brought up publicly, and then the company

14 agrees to fix it.  It doesn't mean initially it wasn't

15 willful.

16      Q.  How would that have been conducted willfully?

17 So the fee schedule, for example, what would have been

18 willful conduct by PacifiCare?  If it knew when it was

19 entering the information that it was not accurate?

20      A.  If it knew that it had problems that it hadn't

21 been entered accurately and it didn't apply more

22 resources to the problem or go back and review what it

23 had done and take action to correct what led to even a

24 few complaints, if those brought an issue to its

25 attention, those would be willful.  That would be
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 1 willful.

 2      Q.  So, "If it knew that it had problems that it

 3 hadn't been entered accurately," I take from that the

 4 company is acting willfully if it knew when information

 5 was entered into the system that the information being

 6 entered was not accurate; is that correct?

 7      A.  That is one way to be willful.  That's not

 8 what I just said, but that would be willful, yes.

 9      Q.  Let's focus on that.  Is there any evidence,

10 in your opinion, that PacifiCare knew at the time this

11 information was entered into the system that it was not

12 accurate?

13      A.  Not that I know of.

14      Q.  So now let's move that into the box that

15 doesn't apply to PacifiCare.

16      MR. STRUMWASSER:  Objection.

17      THE COURT:  Sustained.

18      MR. VELKEI:  I'm not trying to be argumentative.

19 I'm just trying to sort of go on to the next point.

20      Q.  So focusing on the fee schedule issue, so, if

21 it isn't the case that they didn't intentionally enter

22 the information inaccurately, what would in your

23 opinion demonstrate willfulness?  If there weren't

24 sufficient resources to solve the problem once it was

25 identified?



14096

 1      A.  That could be a cause of us considering

 2 something willful, yes.

 3      Q.  In this situation, Mr. Laucher, do you have

 4 evidence that, once the problem was identified to the

 5 company, that they didn't apply sufficient resources to

 6 solve it?

 7      A.  I don't know if we have that evidence.

 8      Q.  Focusing on the fee schedule issue, any

 9 other -- around the problems associated with the

10 accuracy of the fee schedule, any other situations that

11 would give rise to a finding of willfulness?

12      A.  Around the fee schedule issue alone?

13      Q.  Yes.

14      A.  No.

15      Q.  Let's go to updating the computer system.

16 What exactly does that mean, Mr. Laucher?

17      A.  That was related to the fee schedule as well,

18 as well as putting in providers who were in the network

19 timely.

20      Q.  Do you have evidence that PacifiCare failed to

21 timely -- intentionally failed to timely enter provider

22 information into the systems?

23      MR. STRUMWASSER:  "You," Mr. Laucher?

24      MR. VELKEI:  Yes.

25      Q.  Well, "you" the Department.
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 1      MR. STRUMWASSER:  Which is it?

 2      MR. VELKEI:  Both.

 3      MR. STRUMWASSER:  Compound.

 4      THE COURT:  Sustained.  One at a time.

 5      MR. VELKEI:  Q.  Let's start with you personally,

 6 Mr. Laucher.

 7      A.  Okay, no.

 8      Q.  How about the Department?

 9      A.  I don't know.

10      Q.  Any other willful conduct that you had in mind

11 when you were talking about updating computer systems?

12      A.  Well, it could be -- I won't go there.

13          Well, there could be willfulness in the claim

14 component.  But I haven't -- I haven't reviewed the

15 issues again to look at what were the continuing

16 problematic issues.  But in claims, there would be

17 willfulness as well to continue a practice.

18      Q.  Any evidence, in your opinion, of willfulness

19 with regard to PacifiCare in connection with the claim

20 component?

21      A.  We found that -- many violations of delay in

22 claim payment, so....

23      Q.  Did you find any instances where there was a

24 delay in claim payment where you considered it to be

25 willful?
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 1      A.  I don't know if we did or didn't.

 2      Q.  So you don't know either way?

 3      A.  Not right now.

 4      Q.  Let's go to the reduction in staff.  If

 5 PacifiCare made a decision to reduce staff, not

 6 understanding that it may negatively impact operations

 7 in some fashion, do you assume that to be willful

 8 conduct?

 9      MR. STRUMWASSER:  Assumes facts not in evidence.

10      THE COURT:  I'll allow it.

11      THE WITNESS:  If they didn't think that staff

12 would have an impact on the operation and they got rid

13 of them, I would say no, that wouldn't be willful.

14      MR. VELKEI:  Q.  Do you have any evidence to

15 suggest that PacifiCare intentionally let people go

16 knowing that it would have an adverse impact in claims

17 operations?

18      A.  I'm sorry, but it would seem like you'd have

19 to have an underlying assumption that you had too many

20 people doing that job if you were going to let people

21 go unless you have a reason to suspect, for example,

22 that there's going to be a significant reduction in the

23 claims submitted or a significant reason why you

24 wouldn't need any more -- I don't know if it's IT

25 processing or whatever.  You let people go and have an
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 1 expectation that nothing's going to change -- I -- that

 2 seems like you're either willfully ignoring the facts

 3 or don't care.

 4          Now, if there was an expectation that things

 5 were going to change all of a sudden -- and I don't

 6 know why they would -- then it might have been a

 7 reasonable thing to do.  Or if you were cutting

 8 marketing staff, you would understand you were going to

 9 do less marketing.

10      MR. VELKEI:  I'd like to move to strike.

11          And could you read the question back to the

12 witness?

13      THE COURT:  I'm not going to strike the answer.

14 But please listen to the question.

15          (Record read)

16      MR. STRUMWASSER:  I think that was responsive.

17      THE COURT:  What was that first part of the

18 answer?

19      MR. VELKEI:  "I'm sorry, but it would seem like

20 you'd have to have an underlying assumption that you

21 had too many people" -- and it just goes on and on.

22          Still looking for a yes or no, your Honor.

23      THE WITNESS:  I'd say yes.  In and of itself,

24 letting people go who do work that needs to be done,

25 one would assume that's a willful action.
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 1      MR. VELKEI:  Q.  When you say, "One would assume

 2 that's a willful action," do you have evidence to

 3 support your conclusion that it's a willful action?

 4      A.  I would say it speaks for itself.

 5      Q.  Do you have evidence that supports it's a

 6 willful action, Mr. Laucher?

 7      MR. STRUMWASSER:  Objection, argumentative.

 8      THE COURT:  Sustained.  He said it was in and of

 9 itself.  Move on.

10      MR. VELKEI:  Q.  Before we close the loop,

11 Mr. Laucher, other than the areas we've discussed, are

12 there any other areas where you think that there could

13 be some evidence of willful conduct by PacifiCare in

14 this case that you're aware of?

15      A.  I actually haven't reviewed the range of

16 issues, so not that I'm aware of right now.

17      Q.  All right.  So going back to this opportunity

18 to fix the problems -- and I know you say you don't

19 have to give them an opportunity to fix the problems.

20 But fair to say, when the Department identified its

21 concerns to PacifiCare, there was no period of time in

22 which PacifiCare was allowed to try and correct those

23 problems?

24      MR. STRUMWASSER:  Excuse me.  I think what we have

25 here is a systematic ambiguity in the question having
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 1 to do with the phrase "opportunity to fix."  Is it that

 2 the Department stopped PacifiCare from fixing, or is it

 3 being used as in gave PacifiCare an opportunity to

 4 erase the violations by fixing them?

 5          I think those are both common usages of giving

 6 an opportunity to fix, but I think that the witness

 7 needs to know which of those it is.

 8      MR. VELKEI:  I didn't even understand that, your

 9 Honor, I'm sorry.

10      THE COURT:  I'm not sure I understood it either.

11      MR. STRUMWASSER:  The question is what is the

12 phrase "opportunity to fix"?

13      THE COURT:  I understood that's your question, but

14 I don't understand the two alternatives.

15      MR. STRUMWASSER:  One alternative is, did the

16 Department stop PacifiCare from fixing the problem?

17 That's one possibility.

18      THE COURT:  I don't think that would apply at all.

19      MR. VELKEI:  No.

20      MR. STRUMWASSER:  So then the understanding should

21 be that, when he says "give them an opportunity to fix"

22 he means opportunity to avoid a citation of violations.

23      THE COURT:  By fixing it first.

24      MR. STRUMWASSER:  Yes -- not by fixing it first

25 but fixing it subsequently.
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 1      THE COURT:  Yes.  I believe that was the question.

 2          Did you understand it now?

 3      THE WITNESS:  Did we give them -- I guess not.

 4          Did we give them an opportunity to fix this

 5 problem?

 6      MR. VELKEI:  Q.  Before taking further action is

 7 really where I'm going with this.

 8      A.  Well, at the conclusion of the market conduct

 9 exam, we sought a legal action.  The company is never

10 precluded from fixing the problems, but --

11      THE COURT:  So the answer is no, you didn't say,

12 "Fix it, and maybe we'll go ahead or not"?

13      THE WITNESS:  Exactly.  We didn't say, "Fix it,

14 and then we'll come back in a year from now, and if

15 it's all gone, then it's clean slate."  We did not do

16 that.

17      MR. VELKEI:  Q.  But you did do that with Blue

18 Shield, correct?

19      A.  Are you talking about the Blue Shield

20 settlement?

21      Q.  Yes, sir.

22      A.  The Blue Shield settlement, there is only a

23 corrective action plan and no penalty on the front end,

24 I believe that that's correct.

25      Q.  You also set forth a corrective action plan
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 1 for Blue Cross, right?

 2      A.  Yes.

 3      Q.  And set forth a corrective action plan for

 4 Conseco, correct?

 5      A.  Yes.  Each of those -- Conseco --

 6      Q.  And set forth a --

 7      MR. STRUMWASSER:  Excuse me.  Let him finish the

 8 answer.

 9      THE COURT:  Yes.

10      MR. VELKEI:  Sorry.

11      THE WITNESS:  Conseco, I'm trying to remember.

12 Certainly the other companies.  I don't recall the

13 corrective action plan for Conseco.  Maybe we've gone

14 over it already.  I'm sorry.

15          But you are right.  We have a corrective

16 action plan in the other two you mentioned.

17      MR. VELKEI:  Q.  There was also a corrective

18 action plan in the Health Net matter, correct?

19      A.  Yes.  And each of those plans has a

20 significant financial cost in terms of what is expected

21 of the company.

22      Q.  But there was no corrective action plan here?

23      A.  I think that's still yet to be decided, but

24 there isn't currently.

25      Q.  Why was PacifiCare treated differently from
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 1 Blue Cross, Blue Shield, Conseco and Health Net in

 2 terms of whether or not to provide a corrective action

 3 plan?

 4      MR. STRUMWASSER:  Just whatever else would be

 5 said, those were settlements.  We think that the

 6 question, "Why did you settle with them and not with

 7 us?" is an irrelevant question.

 8      MR. VELKEI:  Disagreed.

 9      THE COURT:  Well, depends on the answer.

10          If you know.  If you have an answer.

11      THE WITNESS:  Well, it's a general answer.  I

12 mean, we settle with companies in some part due to our

13 resources.  We can't conduct this kind of activity,

14 cost, for each company that we have major issues with.

15      MR. VELKEI:  Q.  So you have to pick your battles?

16      A.  We do, yes.

17      Q.  You decided to pick your battle with

18 PacifiCare, not Blue Shield, Blue Cross, Conseco or

19 Health Net, correct?

20      A.  Yes.

21      Q.  Let's turn to the 790.03, public versus

22 private.  I think -- forgive me, sir.  I got a little

23 confused.  Maybe I wasn't paying attention.

24          Was it your testimony that you were concerned

25 that insurance companies might get confused and think
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 1 citations wouldn't give rise to 790.03 violations if

 2 they were not included in the report?

 3      A.  I actually don't think they'd be confused, but

 4 they would put that out there as an argument.  I think

 5 the insurers understand that a delay of claim in an

 6 unfair claims settlement practices reg, the violation

 7 that we cite is a 790.  But just to eliminate that

 8 argument, we now cite Code.

 9      Q.  So can we talk about alleged violations of

10 10123.13(a); just so we're clear, those were

11 specifically cited as violations of something other

12 than Section 790.03, correct?

13      MR. STRUMWASSER:  In the PacifiCare or --

14      MR. VELKEI:  In the PacifiCare matter.

15      THE WITNESS:  Those were specific citations we

16 made, yes.

17      MR. VELKEI:  Q.  And the language was something

18 other than 790.03 violations, correct?

19      A.  The language is something other -- yes, it

20 isn't the same wording.  I'm not sure what your

21 question is.

22      Q.  Let's just take a look at the language really

23 quick.  I don't want to have any confusion on the

24 issue.

25          No. 1 -- and just borrow my copy, sir.  I
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 1 don't want to run around with bunches of copies of

 2 this.

 3          So just going to the OSC and then to the

 4 reports in the back, so if you just find the

 5 confidential report there.

 6      THE COURT:  Is this Exhibit 1?

 7      MR. VELKEI:  Yes, your Honor.

 8      MR. STRUMWASSER:  1 of 1?

 9      MR. VELKEI:  I don't know.  I think maybe 2 of 1.

10 I'm not sure, to be honest with you.

11      THE COURT:  Is this the confidential examination?

12      MR. VELKEI:  Yes.

13      THE COURT:  All right.

14      MR. STRUMWASSER:  1 of 1 is the confidential.

15      THE COURT:  Yes.  And I think I have it in the

16 file.

17      THE WITNESS:  I'm sorry.  You referred me to the

18 exam report, right?

19      MR. VELKEI:  Q.  Yes, sir.

20      A.  I see where we've cited the 10123.13(a) for

21 the company failure to reimburse -- company's failure

22 to reimburse healthcare claim no later than 30 working

23 days after receipt.

24      Q.  That was cited as something other than a

25 790.03 violation directly in the report, correct?
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 1      A.  Yes, it's cited as a 10123.13(a).

 2      Q.  But I want to focus on the distinction between

 3 790.03.  So there's actually language in the

 4 confidential report at the beginning that makes very

 5 clear that those alleged violations are something other

 6 than 790.03, correct?

 7      MR. STRUMWASSER:  I'm sorry.  Is the question

 8 whether there's language that says these are not

 9 violations of 790.03?

10      MR. VELKEI:  Yes.

11      THE WITNESS:  Yes.  It says, "These are alleged

12 violations of law."  Other than 790.03?

13      MR. VELKEI:  Q.  Right.

14      A.  That's meaning that we're not citing 790.03 in

15 this report.  It doesn't mean these aren't 790.03

16 violations.

17      Q.  But the law required you, at the time this

18 report was finaled, to put them in the public report if

19 they were considered to be 790.03 violations, correct?

20      A.  We didn't cite the 790.03 violation, so we

21 didn't put it in the public report.  But it doesn't

22 mean it didn't apply.

23      Q.  The law requires --

24      THE COURT:  All right.  Sounds argumentative.

25      MR. VELKEI:  I'm just trying to get closure, your
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 1 Honor.

 2      THE COURT:  All right.

 3      MR. VELKEI:  Thank you, your Honor.  Sorry about

 4 that.

 5      Q.  There's a legal obligation that required the

 6 Department to include anything considered to be a

 7 790.03 violation in the public report, correct?

 8      MR. STRUMWASSER:  Calls for a legal conclusion.

 9 And I'm not sure the witness is knowledgeable about it.

10      THE COURT:  I'm going to sustain the objection.

11 Seems like something I'm going to have to grapple with

12 at some point.

13      MR. VELKEI:  Q.  All right.  The law hasn't

14 changed, correct?

15      A.  No, not during this time frame.

16      Q.  So this policy, this new policy that was put

17 in effect, that's something the Department did on its

18 own initiative?

19      A.  Yes.

20      Q.  Legislature wasn't involved?

21      A.  Correct.

22      Q.  Did the Department promulgate a regulation on

23 this new policy?

24      A.  No.

25      Q.  Did it submit it for public comment?
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 1      A.  No.

 2      Q.  And so if I understand correctly, the

 3 Department now takes the position that every violation

 4 of law is a violation of 790.03?

 5      A.  No.

 6      Q.  Could you articulate for me, if you would,

 7 what the new policy of the Department is with regard to

 8 790.03 versus non-790.03?

 9      A.  Yes, that any situation where there is a

10 790.03 that we believe should be alleged, we would

11 allege the 790.03 violation as well as any other

12 violation that also applies to that transaction or

13 process or procedure.

14      Q.  Are you saying before the policy was

15 implemented that the Department didn't include all the

16 allegations they thought were 790.03 violations in the

17 public report?

18      A.  We did not include in the public report where

19 we had not cited the 790.03 violation.

20      Q.  I'm sorry, sir.  Is that a yes or no to my

21 question?

22          So before the policy was implemented, are you

23 saying that the Department didn't include all the

24 allegations they thought were 790.03 violations in the

25 public report?
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 1      A.  Well, I would say no because we hadn't alleged

 2 the 790 violation in the report.  So we included all

 3 the violations where we had alleged a 790.03 violation.

 4 We just didn't allege it in the report.

 5      Q.  Okay.  And forgive me.  I'm just a little

 6 confused.  If I understand correctly, there was a new

 7 policy implemented by the Department, correct?

 8      A.  Yes.

 9      Q.  And that was implemented after this

10 enforcement action went to hearing?

11      A.  I don't recall the time frame, but it's in

12 this time frame, yes.

13      Q.  Do you have some sense of when the decision

14 was actually -- when the policy was actually

15 implemented?

16      A.  Maybe two years ago or so, year and a half.

17      Q.  Were you still with that department when the

18 change was made?

19      MR. STRUMWASSER:  Division?

20      MR. VELKEI:  Q.  Division.

21      A.  Yes, I was with market conduct when were in

22 the process of making the change.

23      Q.  What were the circumstances that gave rise to

24 the creation of this new policy?

25      A.  Well, for me, this is something that came from
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 1 my boss, who told me that we want to do it this way

 2 from here on out.

 3      Q.  Mr. Cignarale?

 4      A.  Yes.

 5      Q.  Beyond just Mr. Cignarale communicating to you

 6 that he wanted you to change the policy with regard to

 7 this, can you give me some additional information about

 8 why it was done, who was involved?  Start there.

 9      A.  I'm not sure if it's in this case, but I think

10 it had come up in some of our legal actions that we are

11 citing 790 in the legal action and we hadn't alleged it

12 in the report, even though there was a 790 violation

13 from our -- an allegation that should be made, and we

14 hadn't been doing that, only citing the more specific

15 statute or reg, and that we should begin doing this.

16      Q.  Who was involved in sort of rolling out this

17 new policy?

18      MR. STRUMWASSER:  Leaving aside counsel, right?

19      THE COURT:  Yes.

20      THE WITNESS:  I don't know.  Other than coming

21 from legal, generally.  I don't recall a person.

22      MR. VELKEI:  Q.  Were you involved in drafting the

23 policy?

24      MR. STRUMWASSER:  Objection, assumes facts not in

25 evidence.
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 1      MR. VELKEI:  Let me withdraw.

 2      Q.  I mean, is there a writing that sets forth

 3 this new policy?

 4      A.  There may be something in our procedures

 5 manual.

 6      Q.  If it were, would it have been included in one

 7 of the manuals we looked at?

 8      A.  That's possible.

 9      Q.  Any other place it might be?

10      A.  Not that I can recall.

11      Q.  And how is the new policy different from the

12 old policy?  I'm still confused.

13      A.  The new policy is different in that we now

14 allege a violation of 790.03 any time we think a 790.03

15 violation has occurred.

16      Q.  And you didn't do that before?

17      A.  Yes.  We only alleged the more specific

18 statute or reg in the reports.

19      Q.  Moving on, if we can.  So let me re-ask you,

20 now, with that clarification you gave to

21 Mr. Strumwasser about the earthquake claims.

22          Other than in this particular action, has the

23 Department ever in its history, to your knowledge,

24 sought a billion dollars in penalties from one of its

25 licensed members?
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 1      THE COURT:  That's "a billion"?

 2      MR. VELKEI:  A billion.  A billion, with a "B."

 3      THE WITNESS:  Not that I'm aware of.

 4      MR. VELKEI:  Q.  If I understand correctly, you

 5 had mentioned these earthquake exams.  How many

 6 homeowners were affected in that?

 7      THE COURT:  Didn't we go over that before?

 8      MR. VELKEI:  Just a few, your Honor.

 9      THE COURT:  All right.  Just -- really, because I

10 remember already we went through some of it.

11      THE WITNESS:  Hundreds.

12      MR. VELKEI:  Q.  Then the penalties, it was a

13 million dollars?

14      A.  I don't recall the penal- -- I recall that

15 they were in excess of a million dollars for certain

16 carriers.

17      Q.  All right.  Let's switch gears and talk about

18 the National Association of Insurance Commissioners, if

19 we could, and your testimony from the last time we were

20 here together.

21      A.  Okay.

22      Q.  I'm going to provide you with copies of the

23 two statutes, Insurance Code 730 and 733, unless you

24 tell me you don't need them.  So would you like a copy?

25      A.  Yes.
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 1      MR. VELKEI:  Your Honor, would you like copies?

 2      THE COURT:  Sure.

 3      THE WITNESS:  Okay.

 4      MR. VELKEI:  Q.  All right.  So I just had a

 5 couple preliminary questions to make sure I understand

 6 it.  Section -- Insurance Code Section 730 does in fact

 7 apply to market conduct examinations, correct?

 8      A.  Yes.

 9      Q.  And it also applies to financial examinations,

10 correct?

11      A.  Yes.

12      Q.  And Insurance Code Section 733 equally applies

13 to market conduct examinations, correct?

14      A.  Yes.

15      Q.  As well as financial examinations?

16      A.  Yes.

17      Q.  Okay.  If I understand correctly, Section 730

18 deals with the nature and scope of the exam, the actual

19 calling of an exam?

20      A.  Yes.

21      Q.  Section 733 deals with the conduct of an exam

22 by the Department?

23      A.  Yes.

24      Q.  So let's focus, if we can, on Insurance Code

25 Section 733.  If I understand correctly, as reflected
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 1 on Page 2, in 1992, there was an amendment which added

 2 Subsection (f), correct?

 3      MR. STRUMWASSER:  Are you asking him if he can see

 4 that or if he knows it?

 5          Wait, objection pending.

 6      THE COURT:  Well, I can see it.

 7      MR. STRUMWASSER:  So I don't know if you need an

 8 answer.

 9      THE COURT:  Are you asking whether he knows it

10 independent of this, or --

11      MR. VELKEI:  I'm just trying to make sure we're on

12 the same wavelength, I'm reading it right, this is when

13 the amendment went into effect.

14      THE COURT:  Okay.  Do you see that?

15      THE WITNESS:  I see that.

16      MR. VELKEI:  Q.  So in 1992, the statute was

17 amended to add Subsection (f), right?

18      A.  Yes.

19      Q.  And this was the provision that you were

20 focusing on with Mr. Strumwasser back before the last

21 time we were together, before the Thanksgiving holiday,

22 correct?

23      A.  I forget if we talked about 730 or 733 or

24 both.  But maybe we were talking about this.  I don't

25 recall.
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 1      Q.  Well, I want to make sure I understand your

 2 position, though.  It's your position that 733(f) does

 3 not apply to market conduct exams, correct?

 4      A.  Yes.

 5      Q.  And is it based on the fact that, in your

 6 mind, the Examiners Handbook relates strictly to

 7 financial exams?

 8      A.  Yes.

 9      Q.  And I believe it was your testimony,

10 Mr. Laucher, that -- in fact, it was your opinion that

11 a market conduct handbook didn't even exist at the time

12 this amendment was made; is that correct?

13      A.  Correct.

14      Q.  Presumably, based on the language of the

15 statute that says, "...shall observe those guidelines

16 and procedures set forth," there's no dispute that the

17 Department must observe the guidelines in the Handbook,

18 at least as it relates to financial exams, right?

19      A.  Yes.

20      Q.  So the question really comes down to what does

21 "Examiners Handbook" mean, right?

22      A.  Yes.

23      Q.  And it's your view that it's strictly limited

24 to financial examinations because a market regulation

25 handbook didn't even exist at that time?
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 1      MR. STRUMWASSER:  Objection, mischaracterizes his

 2 testimony.

 3      THE COURT:  I'll allow it.  He can answer.

 4      THE WITNESS:  There wasn't a market conduct

 5 examiners handbook at that time, to my knowledge.

 6      MR. VELKEI:  Okay.

 7      Q.  You know, I went back to the Library of

 8 Congress -- actually, Ms. Evans did.  And we actually

 9 tried to pull the original Examiners Handbook.  And I'd

10 like you to take a look at it if you can.

11          Your Honor, what I'm doing here, I don't want

12 to mark all of this into the record, but I do want you,

13 the witness, and counsel to have a complete copy of

14 this original so nobody -- and I can just take it back,

15 and we'll just mark the cover pages as an exhibit,

16 unless --

17      THE COURT:  That's fine with me.

18      MR. STRUMWASSER:  Let's see what we can come up

19 with.

20      MR. VELKEI:  All right.

21      Q.  Mr. Laucher, take a moment to look that

22 document over.  Take your time.  I'm not going be

23 asking you any detail about words that are in the

24 document.  It's really just, here it is; what are the

25 components, and go from there.



14118

 1      THE COURT:  Off the record.

 2          (Discussion off the record)

 3      THE WITNESS:  Okay.

 4      MR. VELKEI:  Q.  All right.  Have you had an

 5 opportunity look this over?

 6      A.  Yes.

 7      Q.  This is the original Examiners Handbook that's

 8 referenced in the statute, correct?

 9      A.  I will assume it is.  I don't know.

10      Q.  If I'm not mistaken, Mr. Laucher, the

11 Examiners Handbook does in fact include a market

12 regulation examiners handbook in addition to one on

13 financial examinations, correct?

14      A.  It says on the --

15      MR. STRUMWASSER:  Excuse me.  The question is

16 ambiguous because of the phrase "include a separate

17 handbook."  There's a single document, and it has

18 materials that are what they are.  But it doesn't

19 contain a separate handbook.

20      MR. VELKEI:  All right.  That's fine.

21      Q.  There's a single document called the

22 "Examiners Handbook" which contains both a financial

23 condition handbook and a market conduct handbook,

24 correct?

25      MR. STRUMWASSER:  Your Honor, can I inquire, is
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 1 this the title page from the NAIC?

 2      MR. VELKEI:  Yes.

 3      MR. STRUMWASSER:  Oh, after the first tab.

 4      MR. VELKEI:  No.  This entire document is exactly

 5 how it appeared in the Library of Congress, including

 6 the cover sheet.

 7      THE COURT:  Somewhere halfway through it, it says

 8 "Market Conduct Handbook" with a cover page, says

 9 "Adopted by the NAIC, June 10, 1976," with an effective

10 date June 10, 1976.

11      MR. VELKEI:  Q.  At least as reflected here, the

12 Examiners Handbook included a market conduct

13 examination handbook from the very first issue of this

14 Examiners Handbook, correct?

15      A.  That's possible.  This Handbook's from 1976 --

16 of the market conduct examiner handbook.

17      Q.  So as far as we can tell, looking at the 1976

18 Examiners Handbook, it includes both a financial

19 examiners handbook and a market conduct examination

20 handbook, correct?

21      A.  Yes.

22      Q.  Even in the next iteration of this document,

23 this so-called Examiners Handbook, it was very clear

24 that the Examiners Handbook included both financial

25 examination and market conduct examination; isn't that
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 1 true, Mr. Laucher?

 2      A.  I'm sorry.  I wasn't listening.

 3      Q.  Isn't it in fact the case that the next

 4 iteration of this Examiners Handbook included both a

 5 financial systems examiners handbook and a market

 6 conduct examiners handbook?

 7      A.  I don't know.

 8      Q.  All right.  Why don't we take a look at this

 9 here.

10          So looking at the cover sheet here, "Examiners

11 Handbook Containing the Financial Condition Handbook

12 and Market Conduct Handbook."

13      THE COURT:  This has a market conduct handbook

14 with a page that says "Revised June 1st, '83," and

15 "Revised December 9th, '92."

16      THE WITNESS:  I'm sorry.  Are you saying this is

17 the current handbook?

18      MR. VELKEI:  Q.  No.  This is a '93 issue.

19      A.  Okay.

20      Q.  Of what's called the Examiners Handbook.

21      A.  So it appears to have both.

22      Q.  So if we go to TDI2 05942, that's the page

23 that begins the piece that's called "Market Conduct

24 Examiner Handbook," correct?

25      A.  Yes.
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 1      Q.  So at the time that the 1992 amendment was

 2 passed, in fact, the Examiners Handbook included both

 3 financial examination and market regulation guidelines;

 4 isn't that true, sir?

 5      A.  It appears so.

 6      Q.  So is it fair to say that you were mistaken in

 7 your belief that the Examiners Handbook in 1992 did not

 8 contain references to market conduct or market conduct

 9 regulations?

10      MR. STRUMWASSER:  Objection, argumentative.  And I

11 don't think that correctly characterizes his testimony.

12      THE COURT:  I'll allow it.

13      THE WITNESS:  I don't recall saying anything about

14 the handbook in 1992.

15      MR. VELKEI:  Q.  Okay.  But fair to say, if we're

16 trying to understand what is being referred to in the

17 handbook, it would be good to understand what the

18 Examiners Handbook was considered back in 1992,

19 correct, when the amendment was passed?

20      A.  I don't think that's fair or not fair if you

21 are asking me.

22      Q.  Let me ask you a different way.  The Examiners

23 Handbook that's referred to in the statute, is it

24 different from the Examiners Handbook that we're seeing

25 here today?
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 1      A.  Yes.

 2      Q.  Where is the examiners handbook that you're

 3 referring to?

 4      A.  It's the one that was current at the time that

 5 an examination was called.

 6      Q.  Okay.  So are you saying before, up until

 7 2007, that in fact the Examiners Handbook was --

 8 incorporated both financial examinations and market

 9 conduct examinations?

10      A.  I'm saying at the time that this exam was

11 called, an examiners handbook only referred to

12 financial exams.

13          And if you look at 730, the references at 730

14 at the time of this exam -- not this current version --

15 only refer to financial issues.

16      Q.  But let's focus on 733.

17      A.  Okay.

18      Q.  There's reference to something called an

19 "Examiners Handbook," which is in initial caps, right?

20      A.  Yes, in (f).

21      Q.  Certainly based upon what we've seen today, at

22 the time the amendment was passed, the Examiners

23 Handbook included both a financial examination handbook

24 and a market conduct regulation handbook, correct?

25      A.  Yes.
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 1      Q.  Did that somehow change between 1992 and

 2 today?

 3      A.  Yes.

 4      Q.  Was there some subsequent amendment that

 5 changed what the meaning of "Examiners Handbook" meant?

 6      MR. STRUMWASSER:  Argumentative.

 7      THE COURT:  Sustained.  You can argue it to me.

 8      MR. VELKEI:  Q.  What do you base the post -- the

 9 execution of this amendment in '92, where do you come

10 up with that the "Examiners Handbook" related strictly

11 to financial examinations, focusing on 733 right now?

12      A.  I'm saying that there isn't a -- I'm saying

13 there isn't a component for market conduct exams in the

14 current Examiners Handbook.

15      Q.  But focusing on the statute and the reference

16 to "Examiners Handbook" and what that means, what is

17 your basis for saying that, when the legislature passed

18 this statute and used the term "Examiners Handbook,"

19 they intended to refer to something that only related

20 to financial examinations?

21      MR. STRUMWASSER:  That is really calling for a

22 legal conclusion.

23      THE COURT:  I'm going to sustain the objection.

24 You don't need him to agree to one way or the other.

25      MR. VELKEI:  I'm not asking him to agree.  I'm
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 1 asking -- there was testimony offered by the witness

 2 the last time he was here that said the "Examiners

 3 Handbook" means the financial examiners handbook.  So

 4 I'm simply saying, what's that based on?

 5      MR. STRUMWASSER:  He was testifying to what the

 6 Department's understanding of position has been.  And

 7 if he wants to ask why the Department thinks that,

 8 that's one thing.  If he's trying to find out why the

 9 legislature did something else, that's a legal

10 conclusion.

11      MR. VELKEI:  No, I'm just asking --

12      THE COURT:  You can rephrase your question.  The

13 objection is sustained.

14      MR. VELKEI:  Q.  I'm simply trying to get to, what

15 do you base your conclusion that the "Examiners

16 Handbook" refers only to the piece relating to

17 financial examinations?

18      A.  Because it's the Examiners Handbook, and it

19 doesn't have the market conduct component.

20      Q.  It doesn't have the market conduct --

21      A.  The Examiners Handbook, at the time this exam

22 was called, the statute still referred only to the

23 Examiners Handbook.  The market conduct piece had been

24 dropped from the Examiners Handbook, to my -- that's my

25 understanding.  So....
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 1      Q.  Okay.  So we're in agreement that at least

 2 through 1993, the Examiners Handbook included both

 3 financial examination and market conduct exams,

 4 correct?

 5      A.  That appears to be true.

 6      Q.  So at some point in time, you're saying

 7 because the market regulation handbook actually became

 8 a separate book or treatise that that somehow was no

 9 longer part of the Examiners Handbook referred to in

10 the statute?

11      A.  Yes.

12      Q.  Have you had an opportunity to look at the

13 preface to the 2007 market conduct -- the NAIC

14 guidelines, handbook, market conduct handbook?

15      A.  The preface of the 1997 market conduct

16 handbook?

17      Q.  2007.  I'm sorry if I misspoke.

18      THE COURT:  You said it right.

19      THE WITNESS:  2007?  I don't recall reading the

20 preface, no.

21      MR. VELKEI:  Q.  The preface itself makes very

22 clear that the current handbook is a predecessor --

23 actually, successor to the original market conduct

24 Examiners Handbook; doesn't it, sir?

25      A.  I said I don't recall reading it, so I
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 1 wouldn't know.

 2      Q.  Why don't we take a look at that, then.

 3          I'm going to show you what's been previously

 4 marked into evidence as 5164.  And it's excerpts from

 5 the market regulation handbook for 2007.

 6          Directing your attention, if I can, to

 7 actually Chapter 1, "Introduction.  Purpose of the

 8 handbook."  And that will be on Page 1, very first

 9 paragraph.

10      A.  Yes, I see that.

11      Q.  So the 2007, the handbook makes clear that

12 it's a successor to the market conduct Examiners

13 Handbook that we've been looking at; isn't that true,

14 sir?

15      A.  I don't know if it makes that clear.  I

16 believe the market conduct examiners handbook may have

17 existed as a separate handbook from the Examiners

18 Handbook prior to this 2007 change or --

19      Q.  May have?  Are you speculating, sir?

20      A.  I recall there being a market conduct

21 examiners handbook that was not a component of the

22 Examiners Handbook.  And that, although this is the

23 market regulation handbook, this is a successor to that

24 market conduct handbook, it's a successor to a handbook

25 that had already been made separate from the Examiners
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 1 Handbook.  That's my understanding.

 2      Q.  So there's some handbooks between the ones

 3 we've looked at today, the '93 and the '76 and the

 4 2007?

 5      A.  Yes.

 6      Q.  Can you give me some sense of what that is?

 7      A.  Yes, that handbook itself probably is a

 8 successor to what is here.

 9      Q.  Probably?

10      A.  Okay, is.  I don't --

11      Q.  Do you know?

12      A.  -- know for sure how much they edited when it

13 was created.

14      THE COURT:  Wait a minute.  "Successor" doesn't

15 sound like the right word under the circumstances.  A

16 successor to 5164 would be after 5164.  So you're

17 talking about a predecessor.

18      MR. STRUMWASSER:  I think he's saying a successor

19 to the items that are identified in the first paragraph

20 here.

21      THE COURT:  That doesn't make any sense.  He must

22 be talking about a predecessor not a successor -- or

23 I'm misunderstanding this.  Because he's got now up to

24 '93.  If there's something between it, it would be a

25 predecessor to this, not a successor.
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 1      THE WITNESS:  I think there is a predecessor to

 2 this book.  And the predecessor to this book, the

 3 market regulation handbook, is the two handbooks

 4 listed.  But I believe both of those listed are

 5 separate from the Examiners Handbook is what I'm

 6 saying.  And I'll -- it is likely that the first of

 7 these was a successor to what was combined in the

 8 Examiners Handbook.

 9          These have been separate books for longer than

10 2007.

11      MR. VELKEI:  Q.  So if I understand your testimony

12 correctly, referring back to the statute and

13 understanding what the meaning of "Examiners Handbook"

14 means, you're saying it only applies to financial

15 examinations because at some point the market conduct

16 piece was made into a separate book?

17      A.  Yes.

18      Q.  And you're saying it doesn't refer back to the

19 original Examiners Handbook?

20      A.  Well, it's -- it's its own thing.

21      Q.  Do you know for sure, Mr. Laucher, one way or

22 the other at this point, or are you just guessing?

23      A.  Guessing whether -- I'm not sure what you're

24 asking.  Guessing at what?

25      THE COURT:  You're suggesting that it refers --
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 1 that you have another book that does not refer back to

 2 these.  Are you sure that there's another book that

 3 doesn't refer back to these?

 4          That's not -- the issue is not that they're

 5 divided into two volumes.  The issue is, do these refer

 6 back to the original one that was one volume?

 7      THE WITNESS:  Okay.  Well, I will --

 8      MR. VELKEI:  Q.  At this point, you're not sure?

 9      A.  I'm not sure.

10      Q.  Okay.  Let's switch gears and go to 730.  Now,

11 if I understand correctly, part of the significance of

12 your testimony was you were actually the one that was

13 involved in adding the language that became part of the

14 statute in 2009; is that correct?

15      A.  Did this happen in 2009?

16      THE COURT:  There's an amendment, if you look

17 on the Page 2.

18      THE WITNESS:  2009 amendment?

19      THE COURT:  Right.

20      THE WITNESS:  Okay.  Yes.

21      MR. VELKEI:  Q.  And what were the circumstances

22 in which you became involved in working on some

23 proposed amendment to Section 730?

24      A.  What were the circumstance where I became

25 involved?
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 1      Q.  Yes.

 2      A.  The Department asked staff for legislative

 3 proposals each year.  And I made a proposal to change

 4 730.

 5      Q.  So you initiated the proposal to modify or

 6 amend the language in Section 730?

 7      A.  Yes.

 8      Q.  Why did you decide to do that?

 9      A.  Because I wanted make it clear that 730

10 contemplated market conduct exams, and I wanted to add

11 in that we would consider -- add in a consideration for

12 the market regulation handbook.

13      Q.  So your point was to add the reference "in

14 Examiners Handbook or in the market regulation

15 handbook"?  You added this language "or in the market

16 regulation handbook"?

17      MR. STRUMWASSER:  I think technically he's saying

18 he proposed that.

19      MR. VELKEI:  Right.

20      THE WITNESS:  Yes, I did.

21      MR. VELKEI:  Q.  And you were operating under the

22 understanding or perhaps misunderstanding that the

23 Examiners Handbook related strictly to financial exams,

24 correct?

25      MR. STRUMWASSER:  To avoid the compound,
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 1 understanding, right?  He says "understanding or

 2 misunderstanding."

 3      THE WITNESS:  Yes, I was under the understanding

 4 that it does.

 5      MR. VELKEI:  Q.  Other than sort of your belief,

 6 did you do any diligence or did you have any

 7 documentation -- let me just close the loop -- that

 8 would support your understanding.

 9      MR. STRUMWASSER:  I'm not sure which

10 understanding, and I'm not sure what he means by "do

11 diligence."

12      MR. VELKEI:  Q.  Understanding that the Examiners

13 Handbook is limited strictly to financial examinations?

14      A.  All the reference points in that section are

15 issues from the Examiners Handbook.

16      Q.  Has the NAIC ever taken the position that the

17 "Examiners Handbook" defined there relates only to

18 financial examinations?

19      MR. STRUMWASSER:  Excuse me.  Has the NAIC taken a

20 position on California statute?

21      MR. VELKEI:  Yes, the meaning of "Examiners

22 Handbook."

23      Q.  Has the NAIC ever told you or anybody at the

24 Department that "Examiners Handbook" relates strictly

25 to financial examinations?



14132

 1      MR. STRUMWASSER:  I'm sorry.  That's an

 2 unintelligible question.

 3      THE COURT:  If you know.

 4      THE WITNESS:  The NAIC doesn't tell any state

 5 anything.  The NAIC is states coming together.

 6      MR. VELKEI:  Q.  States coming together and

 7 talking about ways to create uniformity of the laws

 8 amongst them?

 9      A.  Yes.

10      Q.  The Examiners Handbook was a handbook that was

11 prepared by the NAIC, correct?

12      A.  The Examiners Handbook was compiled by states

13 acting together to write the handbook.

14      Q.  Sponsored by the NAIC?

15      A.  They public it.

16      Q.  Published by the NAIC?

17      A.  Yes.

18      Q.  We can agree on that?

19      A.  Yes.

20      Q.  You participated in quarterly meetings with

21 the NAIC on a regular basis, correct?

22      A.  Yes.

23      Q.  Has anybody at the NAIC ever told you that

24 they think the Examiners Handbook relates strictly to

25 financial examinations?
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 1      A.  Not that I recall, no.

 2      Q.  Now, if I understand correctly, the purpose of

 3 the 2009 amendment was to clarify or update existing

 4 laws.  Does that sound right to you?

 5      A.  Yes.

 6      Q.  So in your opinion, the purpose was to clarify

 7 that the guidelines for market regulation handbook

 8 should apply to the Department's conduct or decisions

 9 with respect to the nature, scope, and frequency of

10 examinations, right?

11          Put differently, was the purpose of this

12 amendment to make clear that the Department shall

13 consider guidelines published by the NAIC with respect

14 to the nature, scope, and frequency of market conduct

15 examinations?

16      MR. STRUMWASSER:  Excuse me a second.  This entire

17 clause is governed not by "shall" but by "may."

18      THE COURT:  Says "shall."  "The Commissioner shall

19 consider..." right there in the center.

20      MR. STRUMWASSER:  Okay.

21      THE WITNESS:  "The Commissioner shall consider,"

22 and it's "consider," and, "criteria set forth in the

23 market regulation handbook."  It doesn't say we're

24 adopting their guidelines.  It's just that we are

25 obligated to consider criteria from the handbook.
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 1      MR. VELKEI:  Q.  So we all agree as we sit here

 2 today that, at a minimum, the Department is obligated

 3 to consider criteria from the handbook related to the

 4 nature, scope, and frequency of examination?

 5      MR. STRUMWASSER:  Since the language was amended?

 6      THE WITNESS:  Yes.

 7      MR. VELKEI:  Q.  I didn't put that qualifier in

 8 the question.  If the witness wants to do it --

 9      THE COURT:  All right.  I'm getting tired of this.

10 Stop.

11          Repeat your question.

12      MR. VELKEI:  Q.  So we all agree, as we sit here

13 today that, at a minimum, the Department is obligated

14 to consider criteria from the handbook related to the

15 nature, scope, and frequency of the examination?

16      MR. STRUMWASSER:  Ambiguous as to time.

17      THE COURT:  Overruled.

18      THE WITNESS:  As of today, that is what the law

19 says.

20      MR. VELKEI:  Q.  But your view is that, as of

21 today, the Department doesn't have to consider any of

22 the other guidelines associated with the market conduct

23 examination?

24      A.  I'm sorry.  What other guidelines?

25      Q.  Set forth in the market regulation handbook?
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 1      A   No, we are not obligated to consider other

 2 guidelines.

 3      Q.  So all I'm trying to do is say, for purposes

 4 of your understanding, it's the Department's view that

 5 they only have to observe guidelines related to the

 6 nature and scope and frequency of the examination but

 7 not with respect to the conduct of the examination; is

 8 that your testimony?

 9      A.  Yeah, it shall consider, not observe.  We

10 don't have to observe them we only have to consider

11 criteria in the handbook for the nature, scope, and

12 frequency of the exams.

13      Q.  Now, is it your opinion that in -- I think you

14 made note of the fact that in 2007, the -- this "or in

15 the market regulation handbook" language that you added

16 wasn't in the 2007 version, correct?

17      A.  Correct.

18      Q.  And I took from that that it was your view

19 that, since it wasn't in there, the Department didn't

20 have to consider the guidelines reflected in the market

21 regulation handbook; is that your testimony?

22      A.  Yes.

23      Q.  Do I take from that, sir, that you believe it

24 was the legislature's intent that the Department not

25 follow the guidelines set forth in the market
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 1 regulation handbook prior to the amendment in 2009?

 2      MR. STRUMWASSER:  Objection, legal conclusion.

 3      THE COURT:  Sustained.

 4      MR. VELKEI:  Q.  Now, how does it work in terms of

 5 updating the handbook?  What's the process for updating

 6 the handbook?

 7      MR. STRUMWASSER:  Vague as to "handbook."

 8      THE COURT:  Are we talking about the market

 9 regulation handbook?

10      MR. VELKEI:  Yes, your Honor.

11      THE WITNESS:  Proposals for updating sections of

12 the handbook are made by us from states and to a

13 committee.  At least at one point there was a handbook

14 committee.  I don't know that there is right now for

15 the market regulation handbook.

16          And if the states agree to amend a section,

17 then typically there might be a working group that

18 works on updating or revising a section of the manual.

19      MR. VELKEI:  Q.  So states have to agree to the

20 changes before they can be implemented, correct?  Is

21 that correct?

22      A.  Yes.

23      Q.  So to the extent that the manual changes,

24 California basically has to sign on to that?

25      A.  No.  But a majority of states would.
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 1      Q.  So there's a vote that's taken?

 2      A.  Typically, yes.

 3      Q.  Has California ever objected to updating or

 4 changing the handbook -- the market regulation

 5 handbook?

 6      A.  Not that I recall, no.

 7      Q.  And is the concept with the handbook, as it's

 8 updated, it's considered to be updated to include best

 9 practices; is that a fair inference?

10      A.  I think they're intended to be best practices,

11 yes.

12      Q.  Let's turn if we can to the 2007 handbook.

13 And I'm going to utilize the copy that your counsel

14 presented to you.  I believe it's Exhibit 876.

15          Your Honor, do you want a copy?

16      THE COURT:  Sure.

17      MR. VELKEI:  Q.  I want to focus your attention if

18 I can on the 2007 manual and Page 182, Subsection 3,

19 "Tolerance Level."

20          I really want to ask you just about one

21 sentence in there.  "Nevertheless, the severity with

22 which inadvertent and unintentional errors are viewed

23 should decrease significantly as errors fall below

24 established tolerance levels," that's really the one

25 sentence I want to focus your attention on,
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 1 Mr. Laucher.

 2          Ready to go?

 3      A.  Yes.

 4      Q.  Now, in your direct, Mr. Strumwasser asked

 5 you:

 6               "Do you agree in principle

 7          that, when dealing with unintentional

 8          violations, fewer violations are viewed

 9          as less serious?"

10          That's almost tautological, if that's the

11 right term.

12          And your answer was, "Yes."

13          I want to take you to what the document

14 actually says and see if I can get your agreement to

15 the statement made here.  The statement is, "The

16 severity with which inadvertent and unintentional

17 errors are viewed should decrease significantly as

18 error rates fall below established tolerance levels."

19 Do you agree with that statement, Mr. Laucher?

20      A.  I would agree if there was an established

21 tolerance level that one was working from that might be

22 relevant.

23      Q.  No ifs.  I just want to focus you on that

24 statement.  If you agree wholeheartedly with it, yes.

25 If you don't, let me know what you disagree with.
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 1      MR. STRUMWASSER:  I think he's answered the

 2 question.

 3      THE COURT:  I agree.  Sustained.

 4      MR. VELKEI:  Q.  In your opinion, Mr. Laucher,

 5 what are inadvertent errors?

 6      A.  Inadvertent error is something where there was

 7 no intent, where -- perhaps an oversight would be

 8 considered an inadvertent error.

 9      Q.  When you say -- going back to the part where

10 you said "inadvertent error is something where there

11 was no intent," intent to do what, sir?

12      A.  To miss the step, make the error.

13      Q.  Do you consider inadvertent error to be the

14 same thing as an unintentional error?

15      A.  No.  I'd say an inadvertent -- an

16 unintentional error is one type of inadvertent error.

17      Q.  So there are other types of inadvertent

18 errors?

19      A.  Yeah, I don't know.  It's not coming to mind,

20 other categories of inadvertent, besides unintentional

21 which, those words are highlighted there.  But -- so,

22 no, I don't have another definition.

23      Q.  The chapter that your counsel put in front of

24 you relates to sampling, right?

25      A.  Yes.



14140

 1      Q.  And that was really one of your points, wasn't

 2 it, in the direct testimony?

 3      A.  That this relates to sampling?

 4      Q.  Yes, these tolerance thresholds.

 5      A.  Yes.

 6      Q.  Now the Department, with PacifiCare, didn't

 7 rely on a sampling for purposes at least of assessing

 8 timeliness, correct?

 9      A.  Are you talk about the electronic -- yeah, we

10 looked at the whole population.

11      Q.  So that analysis of looking at the entire

12 population wouldn't even necessarily apply to this

13 chapter on sampling, correct?

14      A.  Well, I assume there's talk in here, if you

15 look at the whole sample or the whole population, might

16 be addressed in here.

17      Q.  Can you show me where that's addressed?

18      A.  Okay.

19          Well, right in the first -- second sentence,

20 it says, "While it is rarely feasible to review all

21 files of an examinee," right there it's implying, I

22 guess, if it was feasible, you would do it.  It's just

23 that it is rare that it is feasible.

24          So there's a reference to looking at the whole

25 thing.  If it were feasible, one might expect you would
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 1 look at the whole sample.  And we frequently do look at

 2 whole samples of certain populations when there was a

 3 limited population.

 4      Q.  But this particular section doesn't address

 5 tolerance thresholds when you're looking at the entire

 6 claims population, does it?

 7      MR. STRUMWASSER:  "This" being?

 8      MR. VELKEI:  The section that's up on the screen.

 9      MR. STRUMWASSER:  Paragraph 3?

10      MR. VELKEI:  Yes.

11      THE WITNESS:  Well, it repeatedly refers to the

12 term "sample," so in the context, it may mean that the

13 sample is only a selection of the entire population

14 here.

15      MR. VELKEI:  Q.  So this particular section

16 doesn't address tolerance thresholds when we're looking

17 at the entire claims population, correct?

18      A.  I don't read it that way.  Correct.

19      Q.  You've heard the term "general business

20 practice," Mr. Laucher?

21      A.  Yes.

22      Q.  You said you've been with the Department for

23 25 years?

24      A.  Yes.

25      Q.  Does the Department have any kind of internal
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 1 guidelines about what constitutes a general business

 2 practice?

 3      MR. STRUMWASSER:  By "guidelines" you mean

 4 written?

 5      MR. VELKEI:  Any kind.

 6      THE WITNESS:  No.

 7      MR. VELKEI:  Q.  No guidelines whatsoever?

 8      A.  Not that I know of.

 9      Q.  There was a period of time back in the early

10 '90s where the Department proposed a regulation

11 reflecting a tolerance threshold -- reflecting a 10

12 percent threshold in assessing whether something is a

13 general business practice.  Were you aware of that?

14      A.  Proposed a regulation?

15      Q.  Yes.

16      A.  In the early '90s?

17      MR. STRUMWASSER:  Let me interpose an objection.

18 What's the relevance of a proposed regulation?

19      THE COURT:  Overruled.

20      THE WITNESS:  I don't recall such a regulation or

21 proposal.

22      MR. VELKEI:  Q.  In your opinion, based upon your

23 years of experience with the Department, what level of

24 error has to occur for something to rise to the level

25 of a general business practice?
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 1      A.  I'd say that's something we judge on a

 2 case-by-case basis.

 3      Q.  So there are no standards or guidelines that

 4 you apply when assessing whether something is done as a

 5 general business practice?

 6      A.  No.

 7      Q.  Do you have in mind any kind of rule of thumb

 8 about what percentage the alleged violation has to

 9 occur before the Department concludes it's a general

10 business practice?

11      A.  It varies by the circumstance.

12      Q.  Now, the statute does refer that it occurs

13 with such frequency that it gives rise to a general

14 business practice, correct?

15      MR. STRUMWASSER:  Objection.

16      THE COURT:  I don't remember what it says exactly.

17      MR. STRUMWASSER:  It's in a disjunctive, that's

18 the problem.  Show him the --

19      MR. VELKEI:  Isn't this cross-examination?

20      THE COURT:  But if it's not accurate, it's not a

21 good answer.

22      MR. VELKEI:  I think it is accurate.

23      THE COURT:  Well, if you have it.

24      MR. VELKEI:  Okay.

25      THE COURT:  I don't know if it says "and," "or" --
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 1      MR. VELKEI:  Q.  I'm really just focusing on a

 2 piece of it that deals with it occurs with such

 3 frequency that it gives rise to a general business

 4 practice.  Are --

 5      MR. STRUMWASSER:  If you'd like, I can just read

 6 it.

 7      MR. VELKEI:  Q.  Are you familiar with those

 8 terms, Mr. Laucher?

 9          I don't need you to read it, Counsel.  Thank

10 you very much for offering.

11      THE COURT:  I don't want him to answer a question

12 that doesn't relate to the actual law.

13      MR. VELKEI:  I think it does, your Honor.  But if

14 the Court's concerned, I'm happy to --

15      THE COURT:  What --

16      MR. STRUMWASSER:  We're talking about 790.03(h),

17 the preliminary introductory clause.

18      THE COURT:  I've handed Mr. Laucher a copy of (h).

19 You can repeat the question.

20      MR. VELKEI:  Q.  So I want you to focus on the

21 piece of the statute that deals with "...occurs with

22 such frequency to give rise to a conclusion of a

23 general business practice."  Do you see that?

24      A.  Yes.

25      Q.  Why don't you read us the specific language.
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 1      A.  "...performing with such frequency as to

 2 indicate a general business practice any of the

 3 following."

 4      Q.  Okay.  And as you sit here today, how

 5 frequently does it have to occur before it becomes a

 6 general business practice, Mr. Laucher?

 7      A.  It's a case-by-case evaluation.  There isn't a

 8 guideline or a regulation that I know of that defines

 9 this term.

10      Q.  Okay.  Let's turn, if we can -- we've spent

11 some time on the 2007 handbook and what it does and

12 doesn't want to say.  I just want to spend a little

13 time on the 2009 handbook and make sure we agree about

14 what it says with respect to tolerance thresholds.

15          It's been previously entered into evidence,

16 Mr. Laucher, as Exhibit 5188.  So let me grab you a

17 copy and give you an opportunity to look at it.

18      MR. STRUMWASSER:  What's the relevance of the '09?

19      THE COURT:  I don't remember, but it's in the

20 evidence, so I'm not going to spend a lot of time

21 worrying about it.

22          Are you on schedule to finish this by noon?

23      MR. VELKEI:  I've got ten minutes.  I'm just on

24 the last two subjects.  I think I might like to take a

25 quick break and confer with Mr. McDonald.
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 1      THE COURT:  Well, especially if he needs to look

 2 at this for a minute.

 3      MR. VELKEI:  Sure, that's fine.

 4      THE COURT:  Is that all right?

 5      MR. STRUMWASSER:  I think he needs to show him --

 6      THE COURT:  Yes, I think we should do that first.

 7      MR. VELKEI:  Why don't I put a copy in front of

 8 the witness, we'll take a short break and come back.

 9      THE COURT:  Yes.  But he needs a copy.  That was

10 the point.

11      MR. VELKEI:  Yes, not a problem.

12      THE COURT:  Let's take ten minutes then.

13          (Recess taken)

14      THE COURT:  Ready to go back on the record?

15      MR. VELKEI:  Yes, your Honor.

16          Before we finish up, your Honor, I thought it

17 made sense to mark it, and I hadn't yet, the '93

18 Examiners Handbook.  And the I think the Court can take

19 official notice of it.  I just think it's probably a

20 good idea to have it in the record.  I don't know if

21 you feel strongly about that.

22      THE COURT:  I don't feel strongly, but if it's not

23 with the record, then whoever is reviewing it doesn't

24 have it to look at.

25      MR. STRUMWASSER:  I'm not sure it's officially
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 1 noticeable, but I do not have an objection to putting

 2 whole thing in.

 3      MR. VELKEI:  Okay.  So maybe we should quickly

 4 mark those as exhibits next in order.

 5      THE COURT:  It would be 5459 and 5460.  The first

 6 one is '76, and the second one is '93.

 7          (Respondent's Exhibits 5459 and 5460 marked

 8           for identification)

 9      MR. STRUMWASSER:  So here's a question.  Is it

10 environmentally more conscientious to put it in as this

11 or to ask PacifiCare to give you a two-sided copy?

12      THE COURT:  I'd love to take what we've got here

13 because two sided copies would make more paper.

14      MR. STRUMWASSER:  It cut in half the volume for

15 you.

16      THE COURT:  Yeah, but I don't --

17      MS. EVANS:  Whatever your Honor prefers.

18      MR. VELKEI:  I think at this point we've already

19 wasted the paper.

20      THE COURT:  That's what I was thinking.

21          So we're at 5188.

22      MR. STRUMWASSER:  Q.  Yes.  Mr. Laucher, have you

23 had an opportunity to look at 5188?

24      A.  Yes.

25      Q.  I'd like to turn, if we could, to the
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 1 discussion of tolerance thresholds and in particular on

 2 Page 4 of that discussion.

 3          The first point I want to raise with you, the

 4 first full paragraph, midway through the paragraph --

 5 it's actually the fourth line.  It says, "The tolerance

 6 level utilized can have an additional meaning beyond

 7 its use as an indicator of the size of the sample

 8 needed to establish an error rate within a sufficient

 9 confidence level."

10          So you would agree with me, would you not,

11 that at least in 2009 the NAIC had taken a position

12 that tolerance threshold had relevance outside of the

13 sampling context?

14      MR. STRUMWASSER:  Objection, irrelevant.

15      THE COURT:  What's the relevancy?

16      MR. VELKEI:  You know, this is best practices,

17 your Honor.  I think there's going to be a legal

18 question of which handbook applies to the decisions

19 here.  So this is already admitted into evidence.  I

20 have a few questions, really, this issue and one more,

21 and I'm going to move on.

22          But I do want to establish, that the witness

23 has testified it's updated to show best practices.  At

24 a minimum, best practices, according the NAIC, would

25 govern the tolerance threshold have application beyond
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 1 simply a sampling.

 2      THE COURT:  That's just vague.

 3      MR. STRUMWASSER:  And it's best practices in 2009.

 4 Indulging him in his assumption, that wasn't the best

 5 practice in the view of the NAIC in 2007.

 6      THE COURT:  I'm just going to sustain.  It's not

 7 relevant right now.  Maybe can you make a relevant -- I

 8 don't know.

 9      MR. VELKEI:  Your Honor, the document has been

10 admitted into evidence.  So now to say it's irrelevant

11 when it's admitted into evidence without objection from

12 the Department, it just seems unfair, frankly.

13      THE COURT:  I don't understand it's relationship

14 to anything relevant in this matter, unless you connect

15 it up.  Maybe here you can argue from it.  But I don't

16 see that the question's going to get us anywhere.

17      MR. STRUMWASSER:  It also goes beyond the direct.

18      MR. VELKEI:  There's a question, your Honor, about

19 which handbook applies.  So I don't think we need to

20 resolve that issue today.  I don't think we can.  And

21 I'm simply having -- I want the witness to recognize

22 that, in fact, statements with respect to tolerance

23 thresholds has in fact changed.

24          We can argue about whether this one applies or

25 '07 -- our view is the '09 applies.
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 1      MR. STRUMWASSER:  I don't see how there can be an

 2 argument that the '09 applies to an '07 exam.  The '09

 3 edition, no matter what we assume from Mr. Velkei short

 4 of a time machine is --

 5      THE COURT:  Your question is that it changed?

 6      MR. VELKEI:  Here's what I suggest, your Honor,

 7 just for purposes of saving time.  The document says

 8 what the document says.

 9      THE COURT:  Yes.

10      MR. VELKEI:  Why don't we leave it at that, and

11 I'll just move on.  But I was just concerned about

12 sustaining on relevance grounds.

13      THE COURT:  All right.

14      MR. VELKEI:  Q.  I just have one more line of

15 questions for you, Mr. Laucher, and it deals with

16 reports by exception.  And I just want to pull some

17 very brief testimony from you.

18          Questions were related to reports by

19 exception.  We were talking about --

20               "Mr. Strumwasser:  So looking,

21          for example, at 5429, this chart up

22          here, would CDI in the ordinary

23          course ever calculate the

24          denominator?"

25               And you go, "Denominator,



14151

 1          what are you talking about?"

 2               "Yes, a 1,125,707."

 3          Do you remember talking about that?  In other

 4 words, determining what a percentage of compliance

 5 would be?

 6      A.  Okay.

 7      Q.  So Mr. Strumwasser asks you, "Would they

 8 calculate it" --

 9          I'm sorry.

10               "Would they calculate it

11          in the course of or would they

12          ever report the total population

13          for the purposes of determining

14          compliance?"

15               Answer:  "We show the

16          population.  We wouldn't report

17          that 1,083,000 were done

18          correctly.  We don't even know

19          that they were."

20          So I really want to focus on your statement

21 that you don't know whether the population was done

22 correctly or not.  In other words, what I took from it

23 is you report problems; you don't look for when the

24 company does it right.

25      MR. STRUMWASSER:  Is there a question?
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 1      THE COURT:  Is that correct?

 2      THE WITNESS:  Yes.

 3      MR. VELKEI:  Q.  So focusing on the statement that

 4 you said, "We don't even know that they were correct,"

 5 at a minimum, when you're talking about an analysis of

 6 timeliness, there was an evaluation of each and every

 7 one of those claims, paid claims, within the

 8 population, correct?

 9      A.  There was an analysis done -- are you talking

10 about the electronic analysis?

11      Q.  Yes, sir.

12      A.  Okay.  The electronic analysis, I think, was

13 confined to a review of maybe just acknowledgment.  I

14 don't recall what other parameters it even addressed.

15      Q.  The one that I was focusing on, sir, was an

16 analysis of timeliness, whether the payments were made

17 within 30 working days.

18      A.  Yeah.  I think what I was saying was that we

19 don't know that those payments were correct, right?

20 That they were paid within 30 days, but it might have

21 been the wrong amount.

22      Q.  I get you.  Okay.  But in terms from a

23 timeliness perspective, you do know, at least with

24 respect to the population we've discussed in the

25 1.125 million, whether or not the claims were made paid
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 1 within 30 working days?

 2      MR. STRUMWASSER:  Excuse me.  That really does

 3 mischaracterize his testimony since his testimony is

 4 that if they were paid incorrectly, they were not paid

 5 within 30 days.

 6      THE COURT:  Okay.  Is that your testimony?

 7      THE WITNESS:  That is correct.  That's what I was

 8 about to say.

 9      MR. VELKEI:  Q.  I'm trying to make a distinction,

10 sir, between whether they were paid within 30 working

11 days and your concern, which is you don't know whether

12 the right amount was paid.  But you did analyze, the

13 Department analyzed, for each of those claims whether

14 the amount that was paid was paid within 30 working

15 days, correct?

16      A.  Yes.  We determined that an amount had been

17 paid within 30 working days and identified those where

18 no amount had been paid.

19      MR. VELKEI:  With that clarification, your Honor,

20 we're done on this side.

21      THE COURT:  Okay.

22          Anything further.

23      MR. STRUMWASSER:  Just a few minutes, your Honor.

24          RECROSS-EXAMINATION BY MR. STRUMWASSER

25      MR. STRUMWASSER:  Q.  Mr. Laucher, with regard to
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 1 the questions you answered this morning about the

 2 question of willfulness, first of all, you understand

 3 yourself to have given the Judge an exhaustive list of

 4 the conditions under which you would find something

 5 willful?

 6      MR. VELKEI:  Objection, leading.

 7      THE WITNESS:  No, I did not.

 8      THE COURT:  Sustained.  I assumed that.

 9      MR. STRUMWASSER:  Q.  You testified that the delay

10 in claim payment was a factor in willfulness.  And I

11 understand Mr. Velkei's questions to you concerned how

12 many claims were paid late.  But -- and I think maybe

13 he also covered how late they were paid.

14          But did you also consider, just preliminarily,

15 did you consider how long the late-payment phenomenon

16 was taking place, for how long they were paying late?

17      A.  Yes, that was a consideration.

18      Q.  Is that -- how would that factor into the

19 determination of willfulness?

20      A.  Well, an act that take place over longer

21 periods of time, there's a -- there would be

22 consideration that this is a willful act.

23      Q.  Now, in your understanding, if violations

24 occur because the process that created the violations

25 were not well planned, not adequately planned, does
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 1 that factor into a determination of willfulness?

 2      MR. VELKEI:  Objection, leading.

 3      THE COURT:  Overruled.

 4      THE WITNESS:  Yes.  If a company is not -- not

 5 doing what it needs to do to get the job done, is not

 6 repairing or processing things the necessary way to

 7 complete the job, there could be a willfulness in how

 8 that is viewed as well.

 9      MR. STRUMWASSER:  Q.  Would you answer me the same

10 with regard to a failure to test processes adequately

11 before putting them into place?

12      A.  Yes.

13      Q.  Mr. Laucher, Mr. Velkei asked you whether

14 anybody at NAIC ever told you that they think that the

15 Examiners Handbook does not include the market

16 regulation handbook.  I'd like to ask you the inverse

17 question.

18          Has anyone at NAIC ever told you that they

19 think the Examiners Handbook in California law includes

20 the market regulation handbook?

21      A.  No.

22      Q.  At the time that 733 was amended in -- well,

23 in prior to 1993, was the Department using the

24 financial examiners handbook?

25      A.  Prior to 1993?
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 1      Q.  Yes.

 2      A.  Was the Department using it?

 3      Q.  Let me be clear here.  Prior to 1993, was the

 4 Department using the financial examiners handbook in

 5 solvency regulation, financial oversight?

 6      A.  Yes.

 7      Q.  Prior to 1993, was the Department using

 8 anything in any of these documents in any of these

 9 binders pertaining to the market conduct -- anything

10 that is called the market regulation handbook, was the

11 Department using the market regulation handbook

12 portions of whatever these documents are prior to 1993

13 in conducting market conduct exams?

14      A.  Not that I'm aware of from when I came on to

15 the board with the Department, 25 years ago.

16      MR. STRUMWASSER:  Nothing further.

17      THE COURT:  All right.

18          Anything further?

19      MR. VELKEI:  Just a couple follow-up questions.

20        FURTHER REDIRECT EXAMINATION BY MR. VELKEI

21      MR. VELKEI:  Q.  So, Mr. Laucher, you were

22 concerned about how long PacifiCare was paying late?

23 Am I getting that right?

24      A.  Yes.  If it was an ongoing problem, that would

25 be a concern.
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 1      Q.  Meaning that there were always some examples

 2 of claims that were paid more than 30 working days,

 3 after 30 working days?

 4      A.  No.  How long the practice of not paying

 5 timely occurred.  Not not -- not necessarily -- are you

 6 asking me was it not just more than 30 days?  Was it

 7 120 days?

 8      Q.  No.  I'm asking, if I understand you

 9 correctly, you're saying that they kept not paying some

10 portion of claims within 30 working days.

11      A.  Yes.

12      Q.  Have you ever seen an insurance company,

13 health insurance company, that had a perfect record of

14 paying every single claim within 30 days for any given

15 year?

16      A.  No.

17      Q.  Not in your entire 25 years with the

18 Department?

19      A.  I have actually been part of very few health

20 insurer exams, only in the last couple years.

21      Q.  Now, you're talking about not adequately

22 planned that somehow goes to willfulness.

23      A.  Yes.

24      Q.  Was there something that PacifiCare had

25 not adequately planned, based upon your
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 1 investigation, that would suggest a finding of

 2 willfulness?

 3      A.  Our investigation didn't look into the

 4 planning.

 5      Q.  Didn't even address it?

 6      A.  The market conduct report doesn't address the

 7 planning.

 8      Q.  So you're not aware, then, of any evidence of

 9 PacifiCare not having adequately planned something such

10 that it would give rise to an inference of willfulness,

11 correct?

12      MR. STRUMWASSER:  Is that aware in the market

13 conduct exam, or ever?

14      MR. VELKEI:  I think it's pretty obvious what I

15 mean.

16      THE COURT:  Overruled.

17      THE WITNESS:  In my capacity as a manager, I have

18 heard differently.  I don't have that evidence myself.

19 It wasn't a component of evidence that came out of the

20 market conduct exam.

21      MR. VELKEI:  Q.  I think also your counsel brought

22 up, not you, but your counsel brought up failure to

23 test adequately processes in place.

24      A.  Yes.

25      Q.  In the 25 years you've been with the
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 1 Department, can you think of any instances where the

 2 Department has brought an enforcement action for

 3 failing to test processes in advance of implementation?

 4      MR. STRUMWASSER:  Objection, irrelevant.

 5      THE COURT:  Overruled.

 6      THE WITNESS:  Not that I'm aware of.

 7      MR. VELKEI:  Q.  Just to close the loop on these

 8 guidelines, so, fair to say then that the Department

 9 did not observe the guidelines reflected the market

10 regulation handbook when this examination was

11 conducted?

12      A.  Did not observe them?  No, we did not observe

13 these guidelines.

14      MR. VELKEI:  No further questions, your Honor.

15      THE COURT:  Any further?

16      MR. STRUMWASSER:  I think one question, maybe two.

17      FURTHER RECROSS-EXAMINATION BY MR. STRUMWASSER

18      MR. STRUMWASSER:  Q.  Mr. Laucher, in the ordinary

19 course, does the Department or the market conduct

20 division make a determination of willfulness in the

21 market conduct exam and the reporting of that market

22 conduct exam?

23      A.  No.

24      MR. STRUMWASSER:  Nothing further.

25      MR. VELKEI:  This witness is released, unless
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 1 something comes up that we can't anticipate at this

 2 time.

 3      THE COURT:  All right.  Thank you very much for

 4 your testimony.  You're released.

 5      THE WITNESS:  Thank you.

 6      MR. VELKEI:  Should we just move the exhibits in,

 7 your Honor?  I don't know that there's going to be any

 8 objections.

 9      THE COURT:  All right.  If give me one second.

10          Okay.  The last couple of exhibits would be

11 Exhibit 5460, and Exhibit 5459.  Any objection to

12 those?

13      MR. STRUMWASSER:  Those are the two big binders?

14      THE COURT:  Right.

15      MR. STRUMWASSER:  No objection.

16      THE COURT:  So those will be entered.

17          (Respondent's Exhibits 5459 and 5460 and

18           admitted into evidence)

19      THE COURT:  I don't remember where Mr. Laucher --

20      MR. VELKEI:  I'm getting to it, your Honor.

21      MR. STRUMWASSER:  5405, apparently.

22      MR. VELKEI:  Let me just confirm.

23          5405, that's correct.

24      THE COURT:  The CV of Mr. Laucher at 5405, any

25 objection?
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 1      MR. STRUMWASSER:  No objection.

 2      THE COURT:  That will be entered.

 3          (Respondent's Exhibit 5405 admitted into

 4           evidence)

 5      THE COURT:  5406?

 6      MR. STRUMWASSER:  No objection.

 7      THE COURT:  That will be entered.

 8          (Respondent's Exhibit 5406 admitted into

 9           evidence)

10      THE COURT:  5407?

11      MR. STRUMWASSER:  No objection.

12      THE COURT:  That will be entered.

13          (Respondent's Exhibit 5407 admitted into

14           evidence)

15      THE COURT:  5408?

16      MR. STRUMWASSER:  No objection.

17      THE COURT:  That will be entered.

18          (Respondent's Exhibit 5408 admitted into

19           evidence)

20      THE COURT:  5409?

21      MR. STRUMWASSER:  No objection.

22      THE COURT:  That will be entered.

23          (Respondent's Exhibit 5409 admitted into

24           evidence)

25      THE COURT:  5410?
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 1      MR. STRUMWASSER:  No objection.

 2      THE COURT:  That will be entered.

 3          (Respondent's Exhibit 5410 admitted into

 4           evidence)

 5      THE COURT:  5411?

 6      MR. STRUMWASSER:  No objection.

 7      THE COURT:  That will be entered.

 8          (Respondent's Exhibit 5411 admitted into

 9           evidence)

10      THE COURT:  5412?

11      MR. STRUMWASSER:  No objection.

12      THE COURT:  That will be entered.

13          (Respondent's Exhibit 5412 admitted into

14           evidence)

15      THE COURT:  5413?

16      MR. STRUMWASSER:  No objection.

17      THE COURT:  That will be entered.

18          (Respondent's Exhibit 5413 admitted into

19           evidence)

20      THE COURT:  5414?

21      MR. STRUMWASSER:  No objection.

22      THE COURT:  That will be entered.

23          (Respondent's Exhibit 5414 admitted into

24           evidence)

25      THE COURT:  5415?
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 1      MR. STRUMWASSER:  No objection.

 2      THE COURT:  That will be entered.

 3          (Respondent's Exhibit 5415 admitted into

 4           evidence)

 5      THE COURT:  5416?

 6      MR. STRUMWASSER:  No objection.

 7      THE COURT:  That will be entered.

 8          (Respondent's Exhibit 5416 admitted into

 9           evidence)

10      THE COURT:  5417?

11      MR. STRUMWASSER:  I think that's an official

12 notice question, isn't it?

13      THE COURT:  Okay.

14      MR. STRUMWASSER:  It's a second amended order to

15 show cause.

16      THE COURT:  I see.  All right.  I'll take official

17 notice.

18      MR. VELKEI:  Probably all the way through --

19 sorry.

20      THE COURT:  5418, official notice?

21      MR. STRUMWASSER:  Sure.

22      THE COURT:  5419, official notice?

23      MR. STRUMWASSER:  Yes.

24      THE COURT:  5420?

25      MR. STRUMWASSER:  Yes.
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 1      THE COURT:  Official notice.

 2          Then we're at 5421, also official notice?

 3      MR. STRUMWASSER:  Okay.

 4      THE COURT:  5422, official notice?

 5      MR. STRUMWASSER:  Yes, your Honor.

 6      THE COURT:  5423, official notice?

 7      MR. STRUMWASSER:  Yes.

 8      THE COURT:  5424, official notice?

 9      MR. STRUMWASSER:  Yes.

10      THE COURT:  5425 official notice?

11      MR. STRUMWASSER:  Yes.  And 5426 is a traveler?

12      THE COURT:  Goes with the record.

13          5427?

14      MR. STRUMWASSER:  Yes, no objection.

15      THE COURT:  That will be entered.

16          (Respondent's Exhibit 5427 admitted

17           into evidence)

18      THE COURT:  Then there's 5428 and 5429.  They were

19 on-the-board calculations?

20      MR. STRUMWASSER:  Yes, no objection on the same

21 basis.

22      THE COURT:  Both of them will be entered, 5428 and

23 5429.

24          (Respondent's Exhibits 5428 and 5429 admitted

25           into evidence)
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 1      THE COURT:  That's all I have.

 2      MR. STRUMWASSER:  I think you have some of ours.

 3      THE COURT:  Yes, for Mr. Laucher.  Yours are --

 4      MR. GEE:  Starts at 872.

 5      MR. VELKEI:  No objection, your Honor.

 6      THE COURT:  Give me a chance here.

 7      MR. VELKEI:  Okay.

 8      THE COURT:  872, no objection?

 9      MR. VELKEI:  Correct.

10      THE COURT:  All right.  That will be entered.

11      MR. STRUMWASSER:  Actually, I think --

12      THE COURT:  That's the legislative file.  You want

13 me to take official notice?

14      MR. STRUMWASSER:  I think that's the right answer.

15      THE COURT:  Okay.

16          873?

17      MR. STRUMWASSER:  Official notice again here.

18      THE COURT:  Okay.

19          874?

20      MR. STRUMWASSER:  Same.

21      THE COURT:  All right.  875?

22      MR. VELKEI:  No objection.

23      THE COURT:  That will be entered.

24          (Department's Exhibit 875 admitted

25           into evidence)
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 1      THE COURT:  876?

 2      MR. VELKEI:  No objection.

 3      THE COURT:  That will be entered.

 4          (Department's Exhibit 876 admitted

 5           into evidence)

 6      THE COURT:  877?  Nope, that's Mr. Washington.  So

 7 that's going to go with the record, right while we're

 8 here?  And 878 also goes with the record, right?  It's

 9 a response to CMA's contempt.

10          Then I have next Vavra.

11          And then going back over to today, I

12 have -- well, 890 actually goes with the record,

13 right?

14      MR. VELKEI:  Right.

15      THE COURT:  Then 891, any objection?

16      MR. VELKEI:  None.

17      THE COURT:  That will be entered.

18          (Department's Exhibit 891 admitted

19           into evidence)

20      THE COURT:  892?

21      MR. VELKEI:  None.

22      THE COURT:  That will be entered.

23          (Department's Exhibit 891 admitted

24           into evidence)

25      THE COURT:  Does that take care of it?
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 1      MR. VELKEI:  Yes.

 2      THE COURT:  Tomorrow at 9:00 o'clock?

 3      MR. VELKEI:  Yes.

 4          (Whereupon, the proceedings recessed

 5           at 11:58 o'clock a.m.)
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 1 Tuesday, December 7, 2010            9:05 o'clock a.m.

 2                         ---o0o---

 3                   P R O C E E D I N G S

 4      THE COURT:  This is on the record before the

 5 Insurance Commissioner in the matter of the accusation

 6 against PacifiCare Life and Health Insurance Company.

 7 This is OAH Case No. 2009061395, Agency No. UPA

 8 2007-00004.  Today's date is the 7th of December, 2010,

 9 a day that lives in infamy.

10          Counsel are present, respondent is present in

11 the person of Ms. De la Torre.

12      MR. KENT:  Exactly.

13      THE COURT:  And I believe we're going to call a

14 new witness.

15      MR. KENT:  Yes, your Honor.  Divina Way.

16      THE COURT:  All right.  Ms. Way, if you could come

17 forward.

18          (Witness sworn)

19      THE COURT:  Please be seated.  Please state your

20 first and last name, and spell them for the record.

21      THE WITNESS:  Divina Way, D-I-V-I-N-A, W-A-Y,

22      THE COURT:  Thank you.

23          All right.  Go ahead.

24                        DIVINA WAY,

25          called as a witness by the Respondents,
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 1          having been first duly sworn, was

 2          examined and testified as hereinafter

 3          set forth:

 4              DIRECT EXAMINATION BY MR. KENT

 5      MR. KENT:  Q.  Good morning, Ms. Way.

 6      A.  Good morning.

 7      MR. KENT:  Let me show you a new exhibit.  I

 8 believe it will be 5461, a copy of your CV.

 9      THE COURT:  5461 is Ms. Way's CV.

10          (Respondent's Exhibit 5461 PAC0872748

11           marked for identification)

12      MR. KENT:  Q.  Is this a copy of your current CV?

13      A.  Yes.

14      Q.  It might help a little bit if you could -- do

15 you have a pen to write the number of -- the exhibit

16 number?  It's 5461.  Just put it in the corner, then if

17 someone asks you to refer back, you have it.

18          Ms. Way, what are you general responsibilities

19 in your current position as senior director, operations

20 and maintenance?

21      A.  It's really just doing production support of

22 all the applications that I currently have in my

23 portfolio.

24      THE COURT:  I think you might have to keep your

25 voice up a little.
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 1      THE WITNESS:  Okay.

 2      MR. KENT:  Q.  When you say "production support,"

 3 what does that mean in simple terms?

 4      A.  It's really just the care and feeding of all

 5 the applications, to make sure that they're running on

 6 a day-to-day basis, that they're available to the

 7 business.

 8      Q.  When we're talking about applications, are

 9 those computers?

10      A.  Yes.

11      Q.  How many separate computer systems or

12 applications are you currently responsible for?

13      A.  Currently, I have approximately 75.

14      Q.  What are the names of some of the more

15 significant ones?

16      A.  NICE, QicLink, and ILIAD.

17      Q.  Is QicLink the same thing as RIMS?

18      A.  Yes.

19      Q.  How long have you been responsible for

20 maintaining the QicLink or RIMS system for PacifiCare?

21      A.  Since 2003.

22      Q.  And about how many employees do you currently

23 supervise in your job?

24      A.  Today, 100 -- around 112.

25      Q.  112?
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 1      A.  Yes.

 2      Q.  Do you routinely work with any outside vendors

 3 in your job maintaining PacifiCare's various computer

 4 applications?

 5      A.  Yes.

 6      Q.  Which ones primarily?

 7      A.  Cognizant, CSC, and Accenture.

 8      Q.  Could you spell Cognizant?

 9      A.  C-O-G-N-I-Z-A-N-T.

10      Q.  So that was Cognizant, CSC, and Accenture?

11      A.  Yes.

12      THE COURT:  Could spell Accenture?  A- --

13      THE WITNESS:  -- C-C-E-N-T-U-R-E.

14      THE COURT:  Thank you.

15      MR. KENT:  Q.  Which of those vendors, if any,

16 work on the QicLink or RIMS system?

17      A.  Cognizant.

18      Q.  Generally speaking, what are Cognizant's

19 responsibilities with respect to QicLink or RIMS?

20      A.  All of the daily support, monthly, yearly.

21 They have total support of the application.

22      Q.  When you say "support," same thing

23 maintenance?

24      A.  Yes.

25      Q.  When did you first go to work for PacifiCare?
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 1      A.  1993.

 2      Q.  And your office is currently located where,

 3 Ms. Way?

 4      A.  In Cypress.

 5      Q.  Have you always worked out of the Cypress

 6 office since you've been with PacifiCare?

 7      A.  Yes.

 8      Q.  When did you first become formally involved in

 9 PacifiCare IT work?

10      A.  1996.

11      Q.  And I see that, according to your CV, Exhibit

12 5461, back in 1996, you were a systems analyst in the

13 development services department.  Let me ask you kind

14 of a structural question or a corporate structure

15 question.

16          At PacifiCare, is the IT development group

17 different than the group that you head now, operations

18 and maintenance?

19      A.  Yes.

20      Q.  Could you just explain a little bit about how

21 they're different or what different type of work they

22 do?

23      A.  In development they create new applications,

24 do enhancements to existing applications.  And the

25 operations and maintenance team supports those
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 1 applications that they develop.

 2      Q.  And again, supports is the same thing as

 3 maintenance?

 4      A.  Yes.

 5      Q.  So in essence, the development people build or

 6 improve systems, and then your current group is the one

 7 that has to keep them running?

 8      A.  Yes.

 9      Q.  You told us about the development group, your

10 operations and maintenance group.  Are there any other

11 major groups within PacifiCare IT I've left out?

12      A.  Infrastructure services.

13      Q.  What are infrastructure services?

14      A.  It's the team that supports all the hardware,

15 all the servers, the networks, all of the technical

16 hardware aspects of the applications.

17      Q.  How is that different than the O&M group or

18 operations and maintenance?

19      A.  We maintain the software.  They maintain the

20 hardware.

21      Q.  Let me ask you a few follow-up or some

22 follow-up questions on your background.  Looking at

23 your CV, Exhibit 5461, have any of your positions

24 involved PacifiCare's IT infrastructure?

25      A.  Yes.  For a time, I was kind of the liaison
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 1 between infrastructure and development.  We worked on

 2 large upgrade projects.

 3      Q.  In which of those positions?

 4      A.  As a -- in development services.

 5      Q.  You said that you had worked on some major

 6 development projects.  Can you identify a couple of

 7 those for us?

 8      A.  We did major operating system upgrades, and

 9 even doing things like Windows upgrades.  A lot of our

10 applications utilize Windows or a portion of them.  So

11 if you were going to upgrade even a small application

12 like that, it might touch many different applications,

13 many different teams.  And I manage those projects.

14      Q.  How about data center?

15      A.  Data center moves, those are another -- we

16 actually moved the data centers three different times.

17      Q.  And you were involved in those?

18      A.  Yes.

19      Q.  Do you believe that your job experience

20 working with PacifiCare's IT infrastructure helps you

21 in your current job heading up the O&M maintenance

22 group?

23      A.  Yes, very much.

24      Q.  How so?

25      A.  Just understanding from end to end the
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 1 hardware that the software runs on, you know, if

 2 there's any issues, being able to troubleshoot where

 3 those issues are.  You know, it might be a network

 4 issue and not an application issue.  And that's where

 5 it's been very helpful.

 6      Q.  You work with maintaining software now, but

 7 can you tells us in terms of your prior job experience

 8 while at PacifiCare which of those positions focused on

 9 the company's software?

10      A.  The development was as senior principal

11 consultant and delivery manager.

12      Q.  What are some of the major software

13 applications you worked on in those prior positions?

14      A.  Earlier, for provider systems and then later I

15 was the project manager and development manager or

16 delivery manager for the Vitria application.

17      Q.  What's Vitria?

18      A.  It's called middleware, basically.

19      Q.  Help me out.  What's middleware?

20      A.  It really helps two different types of

21 transactions or systems talk to one another.  It's

22 mapping or middleware.  It's bridging two systems

23 together so they can communicate.

24      Q.  In the case of the Vitria middleware

25 application, what was being translated?
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 1      A.  The HIPAA, HIPAA transactions were being

 2 translated to something that the back end claims system

 3 could work with.

 4      Q.  Again, help me a little.  Why would there be a

 5 need at PacifiCare to, in essence, have one application

 6 or one -- have some kind of translation software

 7 between systems?

 8      A.  Well, all systems are different.  So you need

 9 something that makes them common, you know, the number

10 of fields, the number of digits in a field.  It

11 just -- it makes them compatible so they can talk to

12 one another.

13      Q.  Is it common to use these translation or

14 mapping software applications?

15      A.  Yes.

16      Q.  Let me ask you to go back for a moment to your

17 positions on the development side of PacifiCare IT.

18 Was that experience helpful, do you believe, in your

19 current job maintaining multiple computer systems?

20      A.  Yes.

21      Q.  How so?

22      A.  Just understanding how -- how applications are

23 developed, the methodology for how they're, you know,

24 delivered, tested, and moved into production.

25      Q.  Looking at the first page of your CV, Exhibit
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 1 5461, and I see in -- some point in the 2001 to 2003

 2 period and then continuing in that 2003 to January 2006

 3 period, you were working or affiliated with something

 4 called Keane, K-E-A-N-E.  What is that company?

 5      A.  PacifiCare outsourced their IT team, and the

 6 operations and maintenance and development teams went

 7 to Keane.

 8      Q.  So at some point between 2001-2003, legacy

 9 PacifiCare outsourced which parts of its IT?

10      A.  All of it.

11      Q.  And you went to work for this other company?

12      A.  Yes.

13      Q.  What did you do while you were at Keane, for

14 work?

15      A.  I -- when I went to work there, I was actually

16 still the development manager for Vitria.

17      THE COURT:  For?

18      THE WITNESS:  Vitria.

19      MR. KENT:  Q.  And while you were still with

20 Keane, did your position change over time?

21      A.  Yes.  I was asked to take a position as

22 service delivery manager or operations and maintenance

23 manager.

24      Q.  And how did that job compare to what you do

25 now?
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 1      A.  It was basically the same.

 2      Q.  All right.  So back when you were at Keane,

 3 did you have responsibilities for QicLink or RIMS?

 4      A.  Yes.

 5      Q.  Let me ask you, while you were with Keane,

 6 where was your office?

 7      A.  In Cypress.

 8      Q.  So your office remained at the PacifiCare

 9 Cypress facility?

10      A.  Same building, yes.

11      Q.  Let me ask you, to your understanding, why

12 in -- well, let me ask you, when was the outsourcing?

13 Was it 2003?

14      A.  2003.

15      Q.  To your understanding, why did PacifiCare, in

16 2003, outsource its IT functions to Keane?

17      A.  Well, a couple things.  They had struggled a

18 lot with what we call software development, getting a

19 life cycle, you know, processes in place.  So that was

20 one thing that Keane was very well known for was their

21 software development life cycle.

22          They also wanted to move the day-to-day

23 support and development to other -- to someplace else.

24 And their core team then was focusing on the future

25 state of PacifiCare.
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 1      Q.  Now, I see on your CV, in the part -- the

 2 2001-2003 -- actually, the later one, 2003-2006 [sic]

 3 period while you were with Keane, that you received

 4 CMM level 3 training.  What is that?

 5      A.  It's really a way to provide quality delivery.

 6 That's what it's meant for.  It's a methodology to how

 7 you do development, how you do testing.  You do peer

 8 reviews.  It's really to ensure that you deliver

 9 quality products, production.

10      Q.  Do you believe -- well, let me ask you, before

11 your experience in that training at Keane, had

12 PacifiCare itself used that type of methodology in IT?

13      A.  Not to that level, no.

14      Q.  Do you believe that that was -- looking back,

15 was that a significant change for you and your team

16 that did IT work?

17      A.  Yes.

18      Q.  Why?

19      A.  Because it's extremely structured, and it's

20 audited at every point.  You have to follow the

21 process.  You have to do the testing.  You have to do

22 the peer reviews.

23      Q.  Let me switch gears a little bit, ask you

24 about QicLink or RIMS.  The first question is what is

25 QicLink?
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 1      A.  It's a claim processing, claim payment

 2 application.

 3      Q.  About when did PacifiCare first start using

 4 RIMS to your recollection?

 5      A.  Sometime in the late '90s, when they did the

 6 FHP acquisition.

 7      Q.  What type of hardware does RIMS or QicLink run

 8 on?

 9      A.  UNIX, IBM UNIX.

10      MR. STRUMWASSER:  I'm sorry?

11      THE COURT:  IBM UNIX.

12          U-N-E-X?

13      THE WITNESS:  I-X.

14      MR. KENT:  Q.  So that's an IBM product?

15      A.  Yes.

16      Q.  Where is that hardware currently located?

17      A.  It's in the Elk River, Minnesota facility.

18      Q.  Let me ask you, is RIMS a single software

19 program?

20      A.  No, it's an application made up of

21 approximately 500 programs.

22      Q.  You said 500 separate programs?

23      A.  Yes.

24      Q.  Who owns those software programs?

25      A.  A portion of them, say around 200, are --
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 1 they're proprietary software owned by TriZetto, the

 2 vendor.  The other programs have been created by

 3 PacifiCare, developed by PacifiCare.

 4      Q.  And I take it that there's some kind of

 5 agreement between PacifiCare and TriZetto to get access

 6 to those 200 or so proprietary programs?

 7      A.  To run them, yes, you get licensing.  We don't

 8 ever change those, though.

 9      Q.  Let me focus on those -- I think you said

10 there was 300 or so programs that are owned by

11 PacifiCare that make up the RIMS application; is that

12 right?

13      A.  Yes.

14      Q.  Are those off-the-shelf programs or some type

15 of custom?

16      A.  No, they're completely custom to support -- to

17 support the business model at PacifiCare.

18      Q.  Who wrote those?

19      A.  The development teams.

20      Q.  When you say "the development teams" --

21      A.  At PacifiCare.

22      Q.  So am I to understand that, prior to the

23 merger, PacifiCare had a group of employees who were

24 dedicated to developing software for the company's

25 computer applications?
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 1      A.  Yes.

 2      Q.  Is there still such a team or teams at

 3 PacifiCare today?

 4      A.  Yes.

 5      Q.  Again, about the 300 custom programs that are

 6 part of that RIMS application, why so many?

 7      A.  Well, healthcare is pretty complicated.  And

 8 it takes all of those programs to support the business

 9 model at PacifiCare.  To pay claims, to pay

10 commissions, do billing, all of those various, you

11 know, steps, those programs -- those programs were

12 needed.

13      MR. KENT:  I believe this will be 5462.

14      THE COURT:  5462 is a page entitled "RIMS/QicLink

15 Maintenance 2003-2005."

16          (Respondent's Exhibit 5462, PAC0872750 marked

17           for identification)

18      MR. KENT:  Q.  Let me ask you some questions

19 about -- general questions about RIMS maintenance over

20 time.

21          First, let me ask you, looking at that period,

22 2003 up to the merger, what were -- or did RIMS have

23 established operating hours?

24      A.  Yes.

25      Q.  What were they?
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 1      A.  3:00 a.m. to 8:00 p.m. Pacific time.

 2      Q.  Is that every weekday?

 3      A.  Yes, that's weekdays.

 4      Q.  Was the system available at all on weekends?

 5      A.  It's available to the business, at that

 6 period, three weekends per month, from 3:00 a.m. to

 7 2:00 p.m. Pacific time.

 8      Q.  On both weekend days or just one?

 9      A.  Just Saturday.

10      Q.  When you say "made available to the business,"

11 what --

12      A.  Just so they can do their normal processing.

13      Q.  When you say "processing," which part of the

14 company?

15      A.  The claim, claim teams.

16      Q.  So those hours that we were talking about a

17 moment ago, that's when claims are being processed?

18      A.  Yes.

19      Q.  And looking at this -- this little chart here

20 that's been marked as Exhibit 5462, did the RIMS or

21 QicLink system receive routine daily maintenance back

22 in that period 2003 up to the merger?

23      A.  Yes.

24      Q.  Who did that work back then in terms of was it

25 PacifiCare or another company?
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 1      A.  Well, it was Keane.

 2      Q.  What was entailed in or what was involved in

 3 that routine daily maintenance back before the merger?

 4      A.  Basically, the claims adjudicators worked

 5 throughout the day to identify and pay claims.  At

 6 night, we run batch processing, which actually creates

 7 the checks and EOBs, those types of things to pay

 8 claims.

 9      Q.  And that would be part of the maintenance?

10      A.  Yeah.  It's just ensuring that that batch

11 completes every night.

12      Q.  And then what time period?

13      A.  That runs from 8:00 o'clock at night to

14 sometime between midnight and 1:00 o'clock in the

15 morning.

16      Q.  And then what happens in terms of the

17 maintenance?

18      A.  Then we actually do a couple different backups

19 every night after the schedules are done, after the

20 batch is done.

21      Q.  During what time period on a daily or nightly

22 basis is this data backup undertaken?

23      A.  As soon as the batch is done, the backups kick

24 off.  And they are scheduled to complete by 3:00

25 o'clock in the morning.
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 1      Q.  Then starting at 3:00, the claims processing

 2 starts anew?

 3      A.  Yes.

 4      Q.  Yes?

 5      A.  Yes.

 6      Q.  Back in this 2003-up-to-the-merger time

 7 period, did RIMS receive routine monthly --

 8          (Reporter interruption)

 9          (Record read)

10      MR. KENT:  Q.  -- maintenance?

11      A.  Yes.

12      Q.  Tell us about that.

13      A.  Basically, the third week of every month was

14 designated as maintenance weekend.  We took the system

15 down Friday night, would make it available again Monday

16 morning at its normal time to just do cleanup of the

17 system, run optimization programs.  It's a flat file

18 system.  We want to ensure that we don't have corrupt

19 data.  So we run optimization programs on each of the

20 major tables in the application.

21      Q.  Now, you told us about the routine daily and

22 monthly maintenance, but were there also occasional

23 unplanned service disruptions experienced by the RIMS

24 system in that period, 2003 up to the merger?

25      A.  Yes.
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 1      Q.  Bear with me.  We have a scale.  On one end,

 2 we have infrequent service disruptions.  On the other

 3 end, we have frequent service disruptions.  Again,

 4 talking about that pre-merger time period, where would

 5 RIMS have fallen on that scale between infrequent and

 6 frequent service disruptions?

 7      A.  Infrequent.

 8      Q.  Were the infrequent service disruptions

 9 experienced by the RIMS platform characterized or

10 prioritized in a certain way?

11      A.  Yes.

12      Q.  And explain that, please.

13      A.  Just different priorities.  A Priority 1

14 outage would mean that the system was unavailable to

15 anyone.  That would be a major outage that everybody

16 would be working on to get it restored as quickly as

17 possible.

18          We also have a Priority 2 that is maybe a

19 portion of the system is down or a small group of

20 people are unavailable -- unable to work.

21          Then we had Priority 3 tickets which were just

22 our daily normal tickets that we work.

23      Q.  When you say "we work," what would be, kind of

24 generally speaking, some of the things that would be

25 included in a Priority 3 outage?
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 1      A.  A report didn't run or one of the claims

 2 adjudicators may see something different in the system,

 3 they expected a claim to pay at a different amount.

 4 They would open a ticket to us to research that.

 5      Q.  What are these tickets you're referring to?

 6      A.  It's our work intake.  We don't do any work

 7 without a ticket.  So the users basically open a ticket

 8 with our help desk.

 9      Q.  And then you and your team are somehow alerted

10 to the existence of those tickets?

11      A.  Yes.

12      Q.  All right.  I'm going to -- I want to continue

13 talking about RIMS maintenance over time, but to give

14 this a little context, I want to jump back to your CV,

15 Exhibit 5461.

16          And I see that in 2006, January 2006, you went

17 from Keane to the UnitedHealthcare.  What happened?

18      A.  After the merger was -- was out and everybody

19 knew about it, they decided to bring the Keane

20 employees back as UnitedHealthcare employees.

21      Q.  Why did they do that, to your understanding?

22      A.  Mainly to keep the expertise.  They wanted all

23 that knowledge to be within United.

24      Q.  You go back to work as a PacifiCare United

25 employee in 2006.  At that point in time, did your
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 1 company start considering other -- vendors other than

 2 Keane to maintain the RIMS or QicLink system on a daily

 3 and monthly basis?

 4      A.  Yes.

 5      Q.  Were you involved in that process?

 6      A.  Yes.

 7      Q.  Could you just as generally speaking describe

 8 what that process entailed?

 9      A.  There were certain vendors identified.  We

10 sent out requests for proposal.  And I was part of the

11 team that did the analysis of those proposals.

12      Q.  Let me ask you, get right to the -- go right

13 to the chase.  Which vendor was selected to maintain

14 Keane going forward -- maintain QicLink going forward?

15 I'm sorry.

16      A.  Cognizant.

17      Q.  Cognizant?

18      A.  Yes.

19      Q.  And generally speaking, why was Cognizant

20 chosen over the other participants in that RFP process?

21      A.  They had some history with TriZetto, other

22 TriZetto products that they had, a history with working

23 with them.  They also had resources or people who had

24 Micro Focus COBOL background.  That's the language that

25 QicLink is written in.
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 1      Q.  They had healthcare experience?

 2      A.  Yes.

 3      Q.  Go back to Micro Focus COBOL, why was that

 4 important, or why was that a consideration in selecting

 5 Keane -- selecting Cognizant?  Sorry.

 6      A.  Just that they had people who knew Micro Focus

 7 COBOL.  It's not as widely used as Mainframe COBOL, so

 8 it would take them less time to get up to speed to

 9 support the application.

10      Q.  Let me ask you why was Cognizant's prior

11 experience with TriZetto an important consideration in

12 Cognizant's selection?

13      A.  Because they had to work closely together with

14 the proprietary programs.  You know, they have to work

15 with TriZetto if there's any issue with those programs.

16      Q.  Okay.  When you say "the proprietary

17 programs," which programs are you speaking of?

18      A.  The ones that were not customized by

19 PacifiCare.

20      Q.  So these are the --

21      A.  TriZetto.

22      Q.  The 200 or so TriZetto-owned and controlled

23 programs that are part of RIMS?

24      A.  Yes.

25      Q.  Did Keane participate in this RFP process for
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 1 continuing maintenance of RIMS or QicLink?

 2      A.  No, because we were bringing that whole team

 3 back as United employees.

 4      Q.  Once Cognizant was selected to take over the

 5 maintenance responsibilities for RIMS, was there some

 6 type of particular process that was followed to

 7 transfer the responsibilities?

 8      A.  Yes, they have a knowledge transfer process

 9 that they do.

10      Q.  When you say "they"?

11      A.  Cognizant.

12      Q.  Tell us a little bit about the process.

13      A.  They sit with the existing employees that

14 support the existing support team.  They learn from end

15 to end how the application's supported.  They learn

16 everything about the hardware.  They basically do a lot

17 of documentation around the system.

18          Then they move into a second phase, which is

19 called shadowing, which is where they sit with the

20 internal resources and watch the work that they do.

21 And then they do reverse shadowing, where they do the

22 work but the internal employees sit with them to watch

23 what they do.

24      Q.  Is there a particular point where a company

25 like Cognizant is deemed ready to take over these type
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 1 of responsibilities?

 2      A.  Yes, it's basically when they get what they

 3 call steady state.  They now can -- can monitor the

 4 batch.  They can restart jobs.  If there's any issue --

 5 that they can fully support the system.

 6      Q.  I take it that Cognizant reached steady state

 7 at some point?

 8      A.  Yes, around the July time period, July 2006.

 9      Q.  Let me ask you a real general question .

10 Looking back over the years, how has Cognizant

11 performed in maintaining RIMS or QicLink?

12      A.  Actually, very well.

13      MR. KENT:  5463.

14      THE COURT:  5463 is entitled "RIMS/QicLink

15 Maintenance 2006 to Present."

16          (Respondent's Exhibit 5463 PAC0872751 marked

17           for identification)

18      MR. KENT:  Q.  Let me ask you, Ms. Way, since

19 Cognizant has taken over responsibility for maintaining

20 QicLink, has that system continued to receive daily

21 routine maintenance?

22      A.  Yes.

23      Q.  How does that maintenance compare with the

24 period prior to the merger?

25      A.  It basically remains the same.
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 1      Q.  Have there been improvements?

 2      A.  Yes.

 3      Q.  Tell us a few of those.

 4      A.  They've made a lot of different process

 5 improvements within the system, you know, making jobs

 6 run faster, identifying timing changes to ensure jobs

 7 that may have failed in the past always finish on time.

 8 They've done a lot of -- a lot of optimization of

 9 different loads of provider data, fee schedule loads,

10 that type of thing.

11      Q.  In terms of the time in the day, number of

12 hours in the day or in the week that the Cognizant

13 people are available, how does that compare to when

14 Keane was handling the maintenance?

15      A.  Well, basically, with Cognizant, we have

16 really true 24 by 7 support.  If there's anything that

17 the business needs done quickly, we can start that work

18 during the day.

19          We do a hand-off every night between teams.

20 The other Cognizant team is in India.  They can

21 continue that work throughout the night and then give

22 it back to us the following morning.  So it's shortened

23 the delivery of changes to the customer.

24      Q.  Now, let me ask you, you just mentioned India.

25 The folks who -- are there folks who work full-time on
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 1 QicLink who are employed by Cognizant?

 2      A.  Yes.

 3      Q.  Where are they located?

 4      A.  In Cypress.

 5      Q.  So you have dedicated Cognizant employees who

 6 sit right in the PacifiCare Cypress facility?

 7      A.  Yes.

 8      Q.  Then you say there's some folks out in India

 9 who also work on QicLink maintenance; is that right?

10      A.  Yes.

11      Q.  Now, isn't that difficult or sometimes

12 frustrating to deal with people from time to time

13 halfway around the world?

14      A.  No, it isn't.  We just have a process we

15 follow, you know, doing the turnover meetings at night,

16 again in the morning.  It just allows us to work around

17 the clock.

18      Q.  Is it actually beneficial to have part of the

19 maintenance team in India?

20      A.  Yes.

21      Q.  Why?

22      A.  Well, because they can work while we're

23 asleep, which helps a lot sometimes.

24      Q.  Has RIMS continued to receive routine monthly

25 maintenance since Cognizant took over the maintenance
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 1 responsibilities?

 2      A.  Yes, but they've actually been able to

 3 compress the length of time it took us to do

 4 maintenance.  It used to take us Friday all the way

 5 until Monday morning.  Now we actually do everything in

 6 one day.

 7      Q.  They do the same amount of work?

 8      A.  Same amount of work.

 9      Q.  Is that a benefit, to do it in a shorter

10 period?

11      A.  Yes.  It allows the business that other day,

12 if they need it, to work.

13      Q.  To process claims?

14      A.  Yes.

15      Q.  Now, let me ask you, in terms of non-routine

16 maintenance, are the responses to non-routine service

17 disruptions still prioritized since Cognizant took over

18 the maintenance chores?

19      A.  Yes.

20      MR. KENT:  I believe this will be 5464.

21      THE COURT:  Correct.  It's entitled "Statement of

22 Work 48 Amendment 5," and it has an effective date of

23 7/1/09.

24          (Respondent's Exhibit 5464 PAC0872752 marked

25           for identification)
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 1      MR. KENT:  Q.  Ms. Way, the question to you is

 2 what are we booking at, Exhibit 5464?

 3      A.  It's an amendment to the master statement of

 4 work for Cognizant.

 5      Q.  Does this apply to Cognizant's maintenance of

 6 the RIMS/QicLink system?

 7      A.  Yes.

 8      Q.  There has been a phrase "service level

 9 agreements" used several times by different witnesses

10 in this proceeding.  Are you familiar with that phrase?

11      A.  Yes.

12      Q.  What's your understanding of it?

13      A.  Well, for operations and maintenance, service

14 level is basically the hours of operation an

15 application is available to the business to work.

16      Q.  Included in the service level agreements, are

17 there also some kind of criteria for responses to

18 service disruptions in computer systems?

19      A.  Yes.

20      Q.  Are there such criteria contained in this

21 document, 5464?

22      A.  Yes, on Page 5.

23      Q.  Could you explain generally what we're looking

24 at on Page 5 of Exhibit 5464?

25      A.  Well, I mentioned a little earlier, priority
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 1 outage.  Priority 1 is basically that the system is

 2 unavailable at all.  The service level agreement is

 3 that service will be restored in a one-hour time frame.

 4          Then priority 2, a portion of the system is

 5 unavailable.  That has to be restored within four

 6 hours.  Those are the two highest priority tickets we

 7 work.

 8      Q.  How do these response priorities set forth on

 9 Page 5 of Exhibit 5464 compare to the response

10 priorities pre-merger?

11      A.  These are shorter.

12      Q.  The response time goals?

13      A.  Yes.

14      Q.  Okay.  And in terms of the priorities

15 themselves, the different categories, are they

16 identical, similar?  How do they compare?

17      A.  They're similar.  In IBM, when IBM had the

18 systems, I don't believe we had 4, 5, or 6 priority

19 tickets.

20      Q.  Let me ask you about the document itself.

21 This is a statement of work.  And it apparently was

22 effective in July 2009.  But has Cognizant been subject

23 to these criteria for responding to RIMS service

24 disruptions right from the beginning in 2006?

25      A.  Yes.
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 1      Q.  And let me also ask you, I notice on the front

 2 page, there's a reference to a September 1, 2005

 3 agreement that this statement of work amends.  I think

 4 you told us that Cognizant took over the maintenance

 5 function for RIMS in 2006.  Why was there an agreement,

 6 though, with that Cognizant company dating back to the

 7 prior year?

 8      A.  They already had an operations and maintenance

 9 team within UnitedHealthcare.  So that agreement --

10 that agreement goes back to when they first started

11 working for United.

12      Q.  When you say "working for United," working on

13 different computer applications?

14      A.  Yes.

15      Q.  Different than PacifiCare?

16      A.  Yes.

17      MR. STRUMWASSER:  Can I ask whether PacifiCare

18 would like this to be treated as confidential?

19      MR. KENT:  Yes, I would, thank you.

20      MR. STRUMWASSER:  So we have no objection to an

21 envelope.

22      THE COURT:  Okay.

23      MR. KENT:  Q.  Ms. Way, we've talked about Keane,

24 Cognizant, PacifiCare.  But does TriZetto have a role

25 in the ongoing maintenance or support of the QicLink
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 1 system?

 2      A.  Yes, there are support agreements with them.

 3      Q.  What, generally speaking, is TriZetto's role

 4 in the ongoing support or maintenance of the system?

 5      A.  Well, if we should have a problem with any of

 6 those 200 proprietary programs, they would have to be

 7 involved in addressing those.  Also, if there's just a

 8 general question around the system, maybe, that the

 9 business asked that the OM team doesn't understand, we

10 will go to TriZetto to ask for support then.

11      MR. KENT:  Let me show you the next exhibit.  It's

12 5465, I believe.

13      THE COURT:  Yes.  5465 is entitled "Software

14 Systems Support Agreement," and it has an effective

15 date of April 1st, 2008.

16          (Respondent's Exhibit 5465 PAC0009217 marked

17           for identification)

18      MR. KENT:  Q.  Ms. Way, what are we looking at

19 here, Exhibit 5465?

20      A.  The current TriZetto support agreement for

21 QicLink.

22      Q.  Have there been prior support agreements with

23 TriZetto?

24      A.  Yes.

25      Q.  Going back as far as you -- at least as far as
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 1 you've been responsible for RIMS maintenance?

 2      A.  Yes.

 3      Q.  And let me ask you, generally speaking, is it

 4 important to have a support agreement such as this with

 5 TriZetto in terms of the ongoing maintenance and

 6 support of the QicLink system?

 7      A.  Yes, it is.

 8      Q.  Why?

 9      A.  Just if there are any issues, we need to be

10 able to engage them for their assistance.

11      Q.  Let me ask you a little different question.

12 If PacifiCare did not have a support agreement with

13 TriZetto, could it continue to use the RIMS system?

14      A.  Yes.

15      Q.  But do you think that would be an advisable,

16 wise thing?

17      A.  No.

18      Q.  Why?

19      A.  Any software, even hardware operating system,

20 you want support from the vendor.  You want to be able

21 to go to them at any time for that type of support.

22      Q.  Let me switch gears a little bit.

23          When you start work with Keane in 2003, when

24 you started work with maintaining the QicLink system,

25 what version of QicLink was PacifiCare using?
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 1      A.  2.80.

 2      Q.  2.80?

 3      A.  0.

 4      Q.  While you were with Keane -- so that was 2003

 5 up to 2006 -- were any version changes to QicLink made

 6 by PacifiCare?  Did it change versions?

 7      A.  Yes.

 8      Q.  From what to what?

 9      A.  From 2.80 to 3.10.50.

10      Q.  Why was the decision made to change to Version

11 3.10.50?

12      A.  The major driver was there were changes

13 required.  HIPAA had to be in production in the 2003

14 time frame.  And there were changes required in the

15 3.10.50 programs.

16      Q.  And I take it that the prior version, the 2.80

17 was not capable of being HIPAA compliant or doing

18 something that HIPAA required?

19      A.  Correct.

20      Q.  And about when did that change occur?  And

21 when I say the "change," to go from 2.80 to 3.10.50?

22      A.  They started that around May 2003.

23      Q.  What did that change in QicLink versions up to

24 3.10.50 entail?

25      A.  Well, it was a major upgrade, so it required
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 1 virtually changes to every program, coding changes.

 2 And even if there weren't coding changes, all 500

 3 programs within QicLink had to be tested.

 4      Q.  Why would there have to be coding changes to

 5 some number of these 500 programs?

 6      A.  Well, in some programs, they added fields or

 7 they expanded them maybe from 9 characters to 13

 8 characters, made them alpha, from alpha numeric.  There

 9 were just changes in there that would support the HIPAA

10 transactions.

11      Q.  Was there also some work on a number of files,

12 computer files?

13      A.  Yes.  Well, they're actually file layouts that

14 had to be reviewed, over 2,000 file layouts that had to

15 be reviewed and any gaps identified in those.  And it

16 wasn't even just changes within QicLink, but there were

17 many upstream applications, downstream applications

18 that either feed QicLink data or get data from QicLink.

19 And every one of those systems had to be modified also.

20      Q.  What part of that process were you and your

21 team or teams involved in?

22      A.  We actually helped billed the development

23 environments to support all the testing.

24      Q.  You told us it started, I think, May 2003 or

25 2004?
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 1      A.  2003.

 2      Q.  About how long did that whole process take end

 3 to end?

 4      A.  A year.

 5      Q.  Putting that version change aside, prior to

 6 the merger, did PacifiCare consider any other version

 7 changes to QicLink?

 8      A.  Yes.  Right after doing the 3.10.50 upgrade,

 9 they were looking at 3.10.60, 3.20 and 3.30.

10      Q.  All right.  Let me take those one at a time.

11          With respect to the possible change from

12 3.10.50 to 3.10.60, what did the company decide?

13      A.  They decided to go to 3.10.60.

14      Q.  Why?

15      A.  Well, there were some fixes in that, in

16 3.10.60, that were fixing some smaller issues than

17 3.10.50, so just some minor changes.  But it was to get

18 it, you know, to the next level of compliance.

19      Q.  All right.  In that same time frame, what did

20 PacifiCare -- well, before I ask you that, did

21 PacifiCare ever actually implement the change to

22 Version 3.10.60?

23      A.  No.

24      Q.  What happened?

25      A.  Actually, by that time, the next version was
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 1 available.  So 3.10.70 was available, so we just went

 2 to that version.

 3      Q.  So that I'm clear, the change from 3.10.50 to

 4 3.10.70 in fact was implemented by PacifiCare?

 5      A.  Yes.

 6      Q.  When was that actually implemented?

 7      A.  2006.

 8      Q.  So after the merger?

 9      A.  Yes.

10      Q.  You'd mentioned a couple other versions of

11 QicLink that were being considered back pre-merger.  I

12 believe it was 3.20 and 3.30.  What was PacifiCare's

13 decision about moving to either of those versions of

14 QicLink?

15      A.  They decided at the time, there wasn't a

16 business need to upgrade to those versions.  There

17 wasn't any other regulatory need, such as HIPAA, to

18 make those upgrades.

19      Q.  And when you say "no business need," what do

20 you mean?

21      A.  I mean that the system was running fine.

22 Claims were paying the way they should.  There was

23 no -- no new business requirements.

24      Q.  You told us about that there was no business

25 need.  But let me ask you, if the decision had been
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 1 made to -- regardless of whether there was a business

 2 need or not, to change over to 3.20 or 3.30, can you

 3 tell us a little bit about the amount of work and cost

 4 that would have been involved?

 5      A.  Yeah.  3.30 was really a major rewrite of the

 6 whole application.  All the custom programs would have

 7 had to be rewritten.  It had a whole new front end to

 8 it.  It was a database system as opposed to a flat file

 9 system that we have today.

10          It would have required all new hardware,

11 retraining the business users, new types of support

12 that we didn't have at the time.  We'd have to have

13 dbas.  We'd have to have programmers who knew Java

14 or .NET, so it was really a completely new system.

15      Q.  So when you say "dbas," we're talking about

16 teams with whole new skill sets?

17      A.  Yeah, database administrators.

18      Q.  Bear with me.  It sounds as if going to 3.20

19 or 3.30 would be in essence, going to a whole new

20 computer system; is that fair?

21      A.  Yes, it would have been.

22      Q.  To put it in another perspective, if there had

23 been a change to this 3.20 or 3.30, how would that

24 compare to the change that you folks actually did to

25 the 3.10.50?
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 1      A.  It would have been a lot more major change.

 2      Q.  Looking back, was the potential merger between

 3 PacifiCare and United a consideration in deciding --

 4 PacifiCare deciding not to change to Version 3.20 or

 5 3.30?

 6      A.  No.

 7      Q.  What's the version of QicLink that the system

 8 runs on today?

 9      A.  We're still running 3.10.70.

10      Q.  The version that was implemented in 2006?

11      A.  Yes.

12      Q.  Have there been additional changes or

13 improvements to the QicLink system beyond what we've

14 already talked about since the merger?

15      A.  Just at the server level.  The operating

16 system we wanted to upgrade because we were going to be

17 out of support on it too.  So the AIX version we

18 upgraded to 5.3 in around 2008.

19      Q.  Who is the manufacturer of that AIX?

20      A.  IBM.

21      Q.  So that's another IBM product?

22      A.  Mm-hmm.

23      Q.  "Yes"?

24      THE COURT:  Is that a "yes"?

25      THE WITNESS:  Yes.
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 1      MR. KENT:  Q.  And that was in 2008?

 2      A.  Yes.

 3      Q.  We're in 2010.  Looking back at the last four,

 4 five years, did the decision not to change to QicLink

 5 Version 3.20 or 3.30 adversely affect QicLink's

 6 operations?

 7      A.  No, the version did not.

 8      Q.  And just so that we're clear, we talked in

 9 terms of the decision not to go to 3.30.  But why not

10 go to 3.20?

11      A.  Everything that was in 3.2 would have been

12 included in 3.3.

13      Q.  So same rationale?

14      A.  Mm-hmm?

15      Q.  "Yes"?

16      THE COURT:  Is that a "yes"?

17      THE WITNESS:  Yes.

18      MR. KENT:  Okay.  Let me show you an exhibit

19 previously marked as 695.

20      Q.  Are you familiar with these e-mails?

21      A.  Yes, I am.

22      Q.  If you could look over at the document which

23 is Tab 2, which begins, I believe at -- there's what we

24 call Bates numbers in the lower right-hand corner, and

25 the last four digits are 5777.
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 1      A.  Okay.

 2      Q.  All right.  Now, first, this tab has in the

 3 upper left-hand corner the words "Required to Stabilize

 4 Applications."  Do you see that?

 5      A.  Yes, I do.

 6      Q.  All right.  Now, if you could look down that

 7 page to Item No. 16, "QicLink," then there's some

 8 information to the right of that.  What is being

 9 referred to in that -- in this Item No. 16?

10      A.  That was the upgrade we did to the operating

11 system.

12      Q.  The AIX system?

13      A.  Yes.

14      Q.  Does this Item No. 16 refer to a problem that

15 was affecting RIMS when this document was prepared in

16 or about October 2007?

17      A.  No.

18      Q.  It was something that was going to happen in

19 the future?

20      A.  Yes.

21      Q.  All right.  And if there was an issue in the

22 future, was it going to affect the technical or

23 operational stability of RIMS?

24      MR. STRUMWASSER:  Calls for speculation.

25      THE COURT:  Well, it's an expert opinion.  I'll
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 1 allow it.

 2      THE WITNESS:  I'm sorry.  Ask me that again.

 3      MR. KENT:  Q.  In the future, if this became an

 4 issue, was it going to affect the operational or

 5 technical stability of RIMS?

 6      A.  No.  It was really only to ensure that we

 7 continued vendor support.  It didn't mean that there

 8 was a problem.  We just wanted to ensure we had that

 9 support.

10      Q.  So here stability is -- so what was the

11 stability issue?

12      A.  It was just to ensure the system remained

13 stable.

14      Q.  But what was -- stable in what way?

15      A.  Well, it was -- it wasn't unstable.  It was

16 just to really ensure the health of the -- that the

17 application stayed healthy.

18      Q.  By having a vendor agreement?

19      A.  Yes.

20      Q.  Then, if you could, look at Item 17 on the

21 same page, "QicLink," and then there's some text to the

22 right.

23      A.  Yes.

24      Q.  What is being referred to here?

25      A.  It's really basically the same thing.  We
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 1 weren't sure at the time how long QicLink would be --

 2 remain in use.  So it wasn't -- it wasn't that there

 3 was a specific issue.  It was we had a support

 4 agreement that ended, I believe, in 2008.  We wanted to

 5 either upgrade or ensure that we got that vendor

 6 support extended.

 7      Q.  Were you successful in getting the vendor

 8 support agreement with TriZetto extended?

 9      A.  Yes, to 2011.

10      Q.  And that's that document we looked at a little

11 earlier, Exhibit 5465?

12      A.  Yes.

13      MR. KENT:  This might be a good point to take a

14 break.

15      THE COURT:  Okay.

16          (Recess taken)

17      THE COURT:  All right.  We'll go back on the

18 record.

19      MR. KENT:  Thank you.

20      Q.  Ms. Way, what is EDI?

21      A.  It stands for "electronic data interchange."

22      Q.  What exactly does it do?

23      A.  It transmits claims in an electronic format.

24      Q.  Are you familiar with any issues that caused

25 some group of claims that were submitted via EDI to
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 1 PacifiCare, 2006-2007 time frame, to be quote/unquote

 2 "lost"?

 3      A.  Yes.

 4      Q.  Were those claims actually lost?

 5      A.  No.

 6      Q.  What happened to them?

 7      A.  The process for feeding the claims changed and

 8 those claims got missed, but they were never lost.  And

 9 they were reprocessed.

10      Q.  Have those issues been resolved?

11      A.  Yes.

12      Q.  Have they reoccurred?

13      A.  No.

14      Q.  Were all those claims that were the subject of

15 those issues headed to the QicLink system as opposed to

16 some other PacifiCare claims platform?

17      A.  The majority would have been NICE with a

18 portion of them to QicLink and ILIAD.

19      Q.  Okay.  And were all those claims paid late?

20      A.  No, I don't believe so.

21      Q.  Why not?

22      A.  Well, there's a lot of different status.  A

23 claim could come in, it could get denied, it could have

24 already been submitted.

25      Q.  What do you mean "already submitted"?
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 1      A.  Occasionally -- well, it's practice, really,

 2 that they -- providers will submit claims; they don't

 3 get paid right away or even sometimes they'll just

 4 resubmit claims again, the same claim.  That's one

 5 reason why we have a lot of duplicate logic in the

 6 system.  If the files get submitted again, those claims

 7 duplicate out, they don't get processed.

 8      Q.  So you're saying some group of these claims

 9 could have been duplicates?

10      A.  Mm-hmm.

11      Q.  "Yes"?

12      A.  Yes.

13      Q.  Let me jump back to RIMS.  Have you heard the

14 assertion that QicLink has not been adequately

15 maintained sometime in 2005?

16      A.  I've heard those comments, yes.

17      Q.  Do you agree with them?

18      A.  No.

19      Q.  Why not?

20      A.  That's my team's responsibility is to maintain

21 the system.  It has -- it's performing the way it

22 should.  So to me, it's been maintained.

23      Q.  Okay.  Was there a period of time that you and

24 other legacy PacifiCare employees had some issues with

25 any of the aspects of the budgeting process,
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 1 post-merger?

 2      A.  Yes.

 3      Q.  What was the issue?

 4      A.  It was really just not understanding the

 5 process.  It was different for getting funding within

 6 United than it had been for PacifiCare.

 7      Q.  Was that issue resolved?

 8      A.  Yes.

 9      Q.  About how quickly?

10      A.  Within the first two quarters of the year of

11 2007.

12      Q.  And is it an issue that came up in 2006?

13      A.  No.

14      Q.  Why?

15      A.  We took all of -- well, from an operations and

16 maintenance perspective, all of our budget was

17 separate.  And that budget was set aside.  We had

18 plenty of budget to support all of the applications in

19 2006.

20      Q.  Let me ask you, this issue about not fully

21 appreciating the process within United to not

22 understanding the full budgeting process and how to ask

23 for money, you told us what the issue was, how long it

24 took to resolve.

25          But let me ask you, did that issue have any
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 1 impact on your budget to maintain RIMS on a daily or

 2 monthly basis?

 3      A.  No.

 4      Q.  Why not?

 5      A.  Because I mentioned that the O&M budget is

 6 completely separate.  There's a capital budget for

 7 enhancements and new projects.  And the O&M budget is

 8 separate for just maintaining the systems.

 9      Q.  The issue you've just told us about briefly,

10 where there was some learning curve about understanding

11 the United process, did that affect the capital side,

12 the routine maintenance side, or both?

13      A.  Mainly the capital side.

14      Q.  Talk a little bit about how well, relatively

15 speaking, RIMS or QicLink has operated over the years.

16 Looking back to the period 2003 up to the merger, do

17 you recall any Priority 1 or 2 outages?

18      A.  Yes.

19      Q.  And best you can recall, what did they

20 involve?

21      A.  The major one was we had almost daily outages

22 for about a three-week period.  And we actually brought

23 TriZetto in to watch the system with us to try and

24 identify the problem.  They did identify it.  It was

25 basically users exiting system incorrectly.
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 1      Q.  You said it was about a three-week period.

 2 What year?

 3      A.  2003.

 4      Q.  Problem solved?

 5      A.  Yes.

 6      Q.  Now, putting that issue aside in 2003, do you

 7 recall any other Priority 1 or 2 outages in that time

 8 frame, 2003 up to the merger?

 9      A.  The only other major one I can recall is we

10 had a disgruntled employee shut down the Cypress data

11 center.

12      Q.  In terms of those outages or any other outages

13 that affect the RIMS system, did your O&M team directly

14 address those?

15      A.  Yes.

16      Q.  As part of your responsibilities?

17      A.  We work with infrastructure services to get

18 the systems back up, test them, make sure they're ready

19 for the business again.

20      Q.  Do you routinely receive any type of metrics

21 that reflect how the RIMS claims system is operating?

22      A.  Yes.

23      Q.  Are there particular operating metrics that

24 you follow or are particularly useful in your

25 day-to-day work?
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 1      A.  The two things I look at the most are system

 2 availability, the number of tickets that we're getting.

 3      MR. KENT:  I believe this will be 5466.

 4      THE COURT:  Correct.

 5          5466 is entitled, "Availability and Lower

 6 Targets."  It has a 10/4/2010 run date on it.

 7          (Respondent's Exhibit 5466 PAC0872764 marked

 8           for identification)

 9      MR. KENT:  Q.  Before we jump into this exhibit,

10 can you describe for us what is system availability?

11      A.  It's basically the same thing as service

12 level.  It's the time that the system is supposed to be

13 available to the business for work.

14      Q.  How is it measured?

15      A.  Minutes, basically.

16      Q.  And why is that important?

17      A.  Well, if the system is always up and

18 available, you know, the business is always working.

19 So we try to keep a very high level of availability for

20 every application.

21      Q.  And now turning to what we've marked as

22 Exhibit 5466, could you describe generally what we're

23 looking at here?

24      A.  Yes.  This first page is a two-year period

25 for -- just for QicLink.  It shows the dates, the
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 1 different months.  Also you'll see base minutes.  So

 2 that's the amount of minutes that the application is

 3 supposed to be available that month.

 4          "ADTM" means adjusted down time minutes.  So

 5 that's basically the business impact of the system if

 6 it was unavailable.  And then it will show you the

 7 availability percentage and the targets, the upper and

 8 lower targets.

 9      Q.  Let me ask you, who prepared these charts and

10 the graphs?

11      A.  I did.

12      Q.  What was the source of the data?

13      A.  The infrastructure services team really does

14 this for every application.  It's available online at

15 any time for us to go out and pull the data.

16      Q.  Is this the same data that you use in managing

17 the O&M team on a day-to-day basis?

18      A.  Yes.

19      Q.  Let me ask you a few questions about this.

20 Maybe we'll look at the first page, so I'm clear.

21 Looking at the second half of the page, the chart,

22 under the column "Month," "9/1/2010," is that September

23 2010?

24      A.  Yes.

25      Q.  And then "Base Minutes," "27,480," that was
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 1 the number of minutes that RIMS was supposed to be

 2 available that month; is that right?

 3      A.  Correct.

 4      Q.  Then "ADTM" is the number of minutes that the

 5 system was down that month?

 6      A.  Right.

 7      Q.  So the system was down zero that month?

 8      A.  Right, yes.

 9      Q.  All right.  If you could look over at the

10 third and last page, the chart on the top, there's a --

11 something of a drop of -- looks like it's sometime in

12 mid or late August 2007.  Do you see that?

13      A.  Yes.

14      Q.  What happened there?

15      A.  The Eagan data center was struck by lightning,

16 and there was a power outage.

17      Q.  Now, either before that event or subsequent,

18 has PacifiCare or United experienced anything

19 comparable to an IT -- to a computer system?

20      A.  No.  QicLink has never been through that

21 before or since.

22      Q.  Were you personally involved in addressing

23 that outage?

24      A.  Yes.

25      Q.  Tell us a little bit about what you did.
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 1      A.  We were basically in what they call a war room

 2 call for four days, trying to get the system back up

 3 and running.

 4      Q.  About how long did you personally work on

 5 that?

 6      A.  I did about a 36, 38-hour stretch when it

 7 first happened, and then I took breaks with my service

 8 manager until we got it resolved.

 9      Q.  So why did you personally put in so much time?

10      A.  Because I knew more about the application.

11 Having been the service manager, I knew a little more

12 about it than the assistant manager.

13      Q.  About how many people came together,

14 approximately how many, to address this issue?

15      A.  40, 50 people.

16      Q.  Let me ask you a couple more questions about

17 these charts.  On the last page, it looks like at the

18 bottom, the earliest entry is for May 2007.  Do I have

19 that right?

20      A.  Yes.

21      Q.  Why does the data pick up in May 2007?

22      A.  We didn't move QicLink into the United data

23 center until late in 2006.  This was the first week

24 that data was able to be collected for QicLink.

25      Q.  Okay.  Based on your recollection of being
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 1 responsible for maintaining QicLink in 2006, the first

 2 month -- four months of 2007, was the time in which

 3 QicLink was available comparable to what we see on

 4 these charts more, less?  How would it compare?

 5      A.  It was comparable.

 6      Q.  To give a sense about how -- the relative

 7 amount of availability that QicLink has had, if we're

 8 looking at this first page, you said this covers about

 9 a two-year period; is that right?

10      A.  Yes, October 2008 to September 2010.

11      Q.  In that two-year period, about how long was

12 the system down total?

13      A.  About 1,000 minutes.

14      Q.  And that translates to about how many hours?

15      A.  Probably around 15 hours, 15, 16 hours.

16      Q.  So down maybe 15, 16 or so hours in two years?

17      A.  Yes.

18      Q.  We're coming up on the fifth year anniversary

19 of the merger.  Have you seen tangible IT improvements

20 that the merger has brought to PacifiCare in your

21 particular world, maintaining the RIMS system and the

22 other systems?

23      A.  Yeah.  I think one thing is metrics like this,

24 which we didn't have prior.  Another is just the amount

25 of attention that's given to the applications.  We have
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 1 the United command center in Minnesota.  They monitor

 2 every application that's running, basically.  As soon

 3 as they see anything, they page the support teams out

 4 so that we can -- we can jump on getting the system

 5 back up and running -- so that amount of additional

 6 scrutiny around the applications that are running.

 7          The other things is the Elk River data center

 8 is basically a bunker.  It can withstand a Category 4

 9 hurricane.  So, you know, we shouldn't have those types

10 of power outages like we had with the lightning strike

11 that happened.

12      Q.  Let me ask you just a few more questions.  We

13 talked a little bit about outsourcing and jobs going

14 outside of PacifiCare and United.  But since the

15 merger, looking at the PacifiCare Cypress campus, has

16 the amount of IT work, the volume of work increased or

17 decreased?

18      A.  Increased.

19      Q.  How has that happened?

20      A.  Well, in the beginning, we were only

21 supporting PacifiCare systems.  We now, in Cypress,

22 support many major United applications.

23      MR. KENT:  That's all I have.

24      THE COURT:  Okay.

25          Do you want to start cross-examination now, or
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 1 did you want your early lunch?

 2      MR. STRUMWASSER:  The problem is our lunch has a

 3 backside anchor because of the event.  So I'm happy to

 4 start.  What I propose to do is do a little bit right

 5 now and then break and pick it up at 2:00?

 6      THE COURT:  Okay.

 7           CROSS-EXAMINATION BY MR. STRUMWASSER

 8      MR. STRUMWASSER:  Q.  Good morning, Ms. Way.  I'm

 9 Michael Strumwasser.  I'm one of the Department's

10 lawyers.

11          In 2006, when you started at PacifiCare, to

12 whom did you report?

13      A.  I reported to Nick Barbati.

14      Q.  When did that change?

15      A.  Right after the merger.  It was January,

16 January-February, 2006.

17      Q.  Then to whom did you report?

18      A.  Well, I reported to -- actually, Lien Tsai,

19 who reported to Nick Barbati.  Lien Tsai left the

20 company, and I reported directly to Nick Barbati for

21 the period that he was there.  It was very short.

22      Q.  Okay.  So when you went back from Keane to

23 PacifiCare, you reported to Ms. Tsai, who reported to

24 Mr. Barbati; is that it?

25      A.  Yes.



14226

 1      Q.  And then she left.  You were a direct report

 2 to him?

 3      A.  Yes.

 4      Q.  Then when he left, to whom did you report?

 5      A.  They actually moved me over to report under

 6 Bob Dufek in Minnesota.  Bob Dufek.

 7      Q.  We may need a spelling.

 8      A.  It's D-U-F-E-K.

 9      Q.  "D" as in Delta?

10      A.  Yes.

11      Q.  Do you still report to him?

12      A.  Yes, I do.

13      Q.  Let me ask you a question about Exhibit 5464,

14 the statement of work.  Now, I'm guessing, I'm just

15 guessing, but I'll bet there's 47 statements of work

16 before this.  Am I right?

17      A.  I don't know.  I'm guessing so, but I don't

18 know.

19      Q.  But there were -- is this Amendment 5 to

20 Statement of Work 48?

21      A.  Yes.

22      Q.  So there were four earlier amendments to

23 Statement of Work 48, right?

24      A.  I'm not really involved in the statements of

25 work.  That's done at Bob's level.
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 1      Q.  Would you turn, please to Page 2758, which is

 2 7 of 12.

 3          Now, you testified that QicLink was licensed

 4 from TriZetto, right?

 5      A.  Yes.

 6      Q.  And that QicLink is RIMS, there's just no

 7 difference at all?  It's just two names for the same

 8 thing, right?

 9      A.  True.

10      Q.  What about Claims Exchange?  What is Claims

11 Exchange?

12      A.  It's a repricing application.  We don't

13 support it.  It's housed at TriZetto, supported by

14 TriZetto.  We don't support it at all.

15      Q.  "We," meaning your O&M group?

16      A.  Right.

17      Q.  PacifiCare uses it, right?

18      A.  Yes.

19      Q.  So if I'm a claims person and I have a problem

20 that appears to be with Claims Exchange, who do I call?

21      A.  Actually, the business users will call the OM

22 team because we have access to TriZetto's ticketing

23 application.  So we open a ticket on behalf of the

24 business to TriZetto for Claims Exchange.

25      Q.  You open a ticket for yourselves and then a
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 1 ticket at TriZetto?

 2      A.  Yes.

 3      Q.  This ticketing thing is a pretty standard, in

 4 the IT business way, to track work, right?

 5      A.  Right.

 6      Q.  So if business calls and says, "We got a

 7 problem with Claims Exchange," you open a ticket for

 8 United.  And then you call TriZetto, and they open

 9 their own ticket, right?

10      A.  Right.  We open a ticket with them.

11      Q.  Now, the pricing of the license for QicLink is

12 a function of how many users there are going to be,

13 right, how many log-ons?

14      A.  Yes.

15      Q.  And we have here on Page 7 a listing of the

16 number of licenses that are being provided, that UHS is

17 providing and making available for purposes of this

18 statement of work, right?

19      A.  That's what it reflects here, yes.

20      Q.  And we learn here that providing the number of

21 appropriate licenses is a United function.  That's not

22 the -- that is not the responsibility of Cognizant,

23 right?

24      A.  I believe that's correct.

25      Q.  I'm just referring to the last line above the
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 1 table.  So my first question is, I don't see either

 2 QicLink or RIMS here.  Am I missing anything?

 3      A.  It may have been -- actually, with this being

 4 2009, it may have been in an earlier version of this.

 5      Q.  So it's your --

 6      A.  An earlier amendment.

 7      Q.  So it's your expectation that UHS is providing

 8 some number of licenses under an earlier version that

 9 is made available to Cognizant?

10      A.  Correct.

11      Q.  There's no question Cognizant is getting

12 access to QicLink for purposes of its contract with

13 United, correct?

14      A.  Yes.

15      Q.  And it's up to United to make those licenses

16 available to Cognizant, right?

17      A.  Correct.

18      Q.  So by the way, did you have a copy of this

19 contract in your office before, let's say, three months

20 ago?

21      A.  No, I don't keep these copies.  Like I said,

22 Bob Dufek administers these and keeps them current.

23      Q.  Do you see these contracts in the ordinary

24 course of your work?

25      A.  No.
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 1      Q.  So you probably hadn't seen this document,

 2 5464, before your involvement in this case, is that

 3 right?

 4      A.  That's correct.

 5      Q.  You are familiar with the vendor Lason,

 6 correct?

 7      A.  I know of Lason, yes.

 8      Q.  And you know that they were the contractor

 9 that was selected to handle the mailroom and routing

10 functions that had previously been handled by the

11 Cypress mailroom, correct?

12      A.  Yes.

13      Q.  Are you aware today that Lason encountered

14 problems in 2006 and 2007 with the functions it took

15 over from the Cypress mailroom?

16      MR. KENT:  Objection, vague, over broad.

17      THE COURT:  Do you understand the question?

18      THE WITNESS:  No.

19      THE COURT:  All right.  You need to rephrase it.

20      MR. STRUMWASSER:  Q.  What did you know -- what do

21 you know sitting here today about what it is that Lason

22 does with respect to the Cypress mailroom function that

23 it took over?

24      A.  Actually, my only involvement with Lason is

25 that they scan paper claims.  And those claims come to
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 1 my imaging team to be imaged.  That's really my -- the

 2 majority of my work with them.

 3      Q.  And they scan not just claims but also

 4 correspondence, right?

 5      A.  I don't know that for certain.

 6      Q.  Okay.  That's fine.

 7          Are you familiar with the program called

 8 DocDNA?

 9      A.  No.

10      Q.  You've never heard that before?

11      A.  No, I don't support it.

12      Q.  And are you aware that Lason uses a facility

13 in India to enter certain information onto the images

14 so that they are routed through the organization?

15      A.  I don't work directly with Lason, so I can't

16 really say that I know that.  The business really owns

17 that relationship.  I don't get involved with them.

18      Q.  I appreciate that clarification, but I'm just

19 asking you what you know.  And whether you encountered

20 that information in your job or at the water cooler or

21 some place else, setting aside any communications you

22 might have had with counsel, I don't want to know

23 anything about that, but have you heard -- are you

24 aware that the Lason -- are you aware that there's a

25 Lason facility in India that works on PacifiCare
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 1 matters?

 2      A.  Yes, I do know that.

 3      Q.  Are you aware that at that facility certain

 4 keying of information take place?

 5      A.  Yes.

 6      Q.  Okay.  And that one of the functions, may be

 7 the only function, I don't know, but at least one of

 8 the functions of that keying is for purposes of routing

 9 the images to queues?  Are you aware of that?

10      A.  Down to that level, I honestly can't say I

11 know that.

12      Q.  Let me show you a document, Ms. Way, Exhibit

13 572 in evidence.  This is not a document you have seen.

14 I just have some technical questions about it.

15          Now, you're not shown on this document.  And I

16 assume you have not previously seen it, right?

17      A.  Correct.

18      Q.  But I had a question about this document for

19 Ms. Vavra, and she thought that maybe an IT person

20 could help us.  So I'm going to ask you about it.

21          I'd like to direct your attention to the

22 Paragraph No. 2 on the first page, "Reject Vendors."

23 Do you see that?

24      A.  Yes.

25      Q.  It says that, "Access is available to the
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 1 people in India only to one CE log-on."  And I assume

 2 that CE is Claims Exchange; is that right?

 3      A.  I believe that's what they're referring to

 4 here.

 5      Q.  And then there's a discussion about seeking

 6 more log-ons, and I'm confident you aren't familiar

 7 with that.

 8          But my question to you is, if United wanted to

 9 make more log-ons available to the people in India for

10 Claims Exchange, they would have had to pay additional

11 licensing fees; is that consistent with your

12 understanding of how software licensing works?

13      MR. KENT:  No foundation.

14      THE COURT:  All right.  You're indicating that you

15 don't know; is that correct?

16      THE WITNESS:  Correct.

17      THE COURT:  All right.

18      MR. STRUMWASSER:  Q.  I mean, you do know that

19 these licenses that TriZetto sells to PacifiCare

20 includes at least a component that charges by the

21 log-on, right?

22      A.  I'm only familiar with the QicLink licensing.

23      MR. STRUMWASSER:  Okay.  You know what, your

24 Honor?  I think this may be the best.

25      THE COURT:  All right.  2:00 o'clock, we're
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 1 returning?

 2      MR. STRUMWASSER:  Please.

 3      THE COURT:  Have a nice time.

 4      MR. STRUMWASSER:  Thank you so much.

 5          (Whereupon, the luncheon recess was taken

 6           at 11:19 o'clock a.m.)
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 1                     AFTERNOON SESSION

 2                         ---o0o---

 3          (Whereupon, the appearance of all

 4           parties with the exception of Mr.

 5           Velkei, the proceedings resumed

 6           at 2:24 o'clock p.m.)

 7      THE COURT:  Okay.  We'll go back on the record,

 8 see how much more we can get done today.

 9          Go ahead.

10      CROSS-EXAMINATION BY MR. STRUMWASSER (Resumed)

11      MR. STRUMWASSER:  Q.  Good afternoon, Ms. Way.  I

12 have some questions for you about tickets.  As I

13 understand it, a ticket gets opened by the help desk;

14 is that right?

15      A.  It gets opened by the user through the help

16 desk.

17      Q.  So if somebody on the business side has a

18 problem with any of the systems you maintain, he or she

19 picks up the phone and calls a specific extension; is

20 that the way it works?

21      A.  Yeah.  There's two ways, either calling in or

22 there's a Web program they can use.

23      Q.  Is it the user who fills in a form saying what

24 the problem was, or is that filled in by the help desk?

25      A.  If they call in, it's a combination of the
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 1 two.  But it's always input from the user.

 2      Q.  And then a record is maintained, probably not

 3 paper, right?

 4      A.  No.

 5      Q.  And the information that's taken at the time

 6 the ticket is opened -- obviously the date and who

 7 opened it.  What other information is captured, just

 8 best of your recollection.

 9      A.  It can be as little as just the user's

10 description of the problem to they can attach documents

11 to show examples.

12      Q.  And I assume that you capture what system is

13 involved?

14      A.  Yes.

15      Q.  Are the complaints categorized in any way, you

16 know -- Blue Screen of Death, couldn't get output?

17 What's the -- are there categories of problems?

18      MR. KENT:  Those specific ones?

19      THE WITNESS:  The same categories we showed

20 earlier, 1 through 6.  They're categorized that way.

21      MR. STRUMWASSER:  Q.  When a matter's resolved,

22 the ticket is closed?

23      A.  Yes.

24      Q.  And there's a record of the history of that

25 ticket?
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 1      A.  Correct.

 2      Q.  Does that go into any kind of a database?

 3      A.  Well, it all resides in a tool.  It's called

 4 HPSD or Hewlett Packard Service Desk.

 5      Q.  Is this a software package that you obtained

 6 from HP?

 7      A.  Yes.

 8      Q.  Are periodic reports routinely generated about

 9 what tickets were handled?

10      A.  Yes.

11      Q.  What kind of reports are routinely generated?

12      A.  There's a lot of different reports.  You can

13 write your own queries in there.  The team that

14 supports that application can provide data.  There's a

15 lot of different areas, especially OM, that pull data

16 out of there.

17      Q.  And the report writer is a part of this HP

18 Help Desk software?

19      A.  "Report writer" I'm not familiar with.

20      Q.  In other words, the thing that you're

21 submitting a query to, are you submitting it to this HP

22 Help Desk thing?

23      A.  That's typically done by the service managers.

24 I don't typically go out to HPSD.

25      Q.  How long has this been the case, that the
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 1 tickets are managed and there's data retained about

 2 them?

 3      A.  Every since we moved into the United data

 4 centers.

 5      Q.  So late '06?

 6      A.  Yeah, '06 early '07.

 7      Q.  Now, on Exhibit 5456, you've given us the

 8 availability data on a monthly basis.  Are there any

 9 reports that you generally -- that are generally

10 generated -- that's a terrible -- let me start that

11 whole question over.

12          Are there any routine reports that summarize

13 the tickets by month or some other period?

14      A.  Yes.

15      Q.  So if we wanted to know how many tickets, by

16 level of 1 through 6, by month, is that information

17 that could be readily obtained?

18      A.  Yes.

19      Q.  Ms. Way, you've heard the phrase "RIMS

20 sunset"?

21      A.  Yes.

22      Q.  When did you first hear that phrase?

23      A.  I couldn't give you a date.  I don't know.

24      Q.  Well, you came back into the organization in

25 February of '06, right?
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 1      A.  January-February.

 2      Q.  What was your understanding in February of '06

 3 about the future of RIMS?

 4      A.  In 2006, there wasn't any decisions that I

 5 know had been made.  It was keep the system up and

 6 running.

 7      Q.  You did not know of any -- did you know

 8 whether there were discussions about sunsetting RIMS at

 9 that time?

10      A.  I don't know.

11      Q.  You don't recall?

12      A.  (Shakes head negatively)

13      Q.  You were never involved in any of the

14 decisions about whether to sunset RIMS or any of the

15 analysis going into those decisions?

16      A.  I wasn't involved in the decision making

17 process.  There would be meetings.  I would hear things

18 in, you know, but not -- I was never involved

19 specifically in the decision of what was going to be

20 done with RIMS or any of the other applications.

21      Q.  What kind of meetings?

22      A.  Just status meetings.

23      Q.  Of whom?

24      A.  We meet regularly with the development team.

25      Q.  The OM team does?
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 1      A.  Yes, so we can -- we know what work's being

 2 done, that type of thing.

 3      Q.  And it was in those meetings that you heard

 4 talk about whether or not RIMS would be continued to be

 5 used?

 6      A.  It was in there that there would be discussion

 7 around that, yes.

 8      Q.  Do you remember discussion -- well, first of

 9 all, who would have been in that meeting that would

10 have had anything to say about this RIMS sunsetting

11 question?

12      MR. KENT:  Vague as to time.

13      MR. STRUMWASSER:  Q.  Starting in '06.

14      A.  Whoever was head of the development team at

15 that time.

16      Q.  I take it you don't recall who that was?

17      A.  I don't know.  It's shifted a couple of times.

18 I don't know in 2006 exactly who the manager of that

19 application was at the time.

20      Q.  Is the person who headed the development team

21 your peer, your counterpart in development?

22      A.  Yes.

23      Q.  So who is first person you remember who was

24 in -- the head of that development team after the

25 acquisition?
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 1      A.  Mike Tabyoyung.

 2      Q.  We could use a spelling there.

 3      A.  T-A-B-Y-O-Y-U-N-G.

 4      Q.  Is it your understanding Mr. Tabyoyung was

 5 involved in the decision whether or not RIMS would be

 6 maintained?

 7      A.  I don't know even know that he was involved in

 8 the actual decision.  I can't say that one way or

 9 another.

10      Q.  Why is it he would have been aware of the

11 issue?

12      A.  As the development owner, you're the

13 application -- application owner, basically.

14      Q.  So as a general proposition in IT at

15 PacifiCare, the member of the development team that is

16 responsible for a given application is essentially the

17 owner for all IT purposes?

18      A.  For development, yes.

19      Q.  What about undevelopment?  I'll withdraw the

20 question.  But who would have had jurisdiction over the

21 question of sunsetting?

22      MR. KENT:  It's vague.

23      THE COURT:  In what way?

24      MR. KENT:  "Jurisdiction"?

25      MR. STRUMWASSER:  I'll substitute "ownership" if
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 1 you'd like.

 2      THE WITNESS:  I honestly can't answer that.

 3      MR. STRUMWASSER:  Q.  Setting aside RIMS for a

 4 second, quickly, do you recall any other systems that

 5 got sunsetted in the last five years?

 6      A.  There was one system in PHS.  It was their

 7 customer service system.

 8      Q.  That was sunsetted during the last five years?

 9      A.  Yes.

10      Q.  And replaced by some other system or

11 outsourced or what?

12      A.  We're using all of United's customer service

13 system.

14      Q.  So this was a situation where you phased out a

15 computer system used by PacifiCare and merely migrated

16 the work over to the United system?

17      A.  Yes.

18      Q.  And who -- well, describe to us the process,

19 as best you recall it, of shutting down that system and

20 migrating?  Who was responsible for it?

21      A.  The development team.

22      Q.  So the person who had the MPIS was it -- what

23 was the name of the system again?

24      A.  You mean the CSS, customer service system?

25      Q.  Yeah.
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 1      A.  CSS.

 2      Q.  So the person who had responsibility for the

 3 CSS was responsible for the migration?

 4      A.  I would say they were involved in it, yes.

 5      Q.  And what kind of planning and studies took

 6 place, to the best of your knowledge, in advance of the

 7 implementation of the migration?

 8      A.  I don't know.

 9      Q.  So you've never really actually been involved

10 yourself in implementing a migration?

11      A.  Correct.

12      Q.  Nor in planning one?

13      A.  Correct.

14      Q.  Have you had any training in it?

15      A.  No.

16      Q.  When was the first that you were made aware

17 that RIMS might be sunset?

18      MR. KENT:  Asked and answered.

19      THE COURT:  Overruled.

20      THE WITNESS:  I can't give you a date.

21      MR. STRUMWASSER:  Q.  Of course you can't.  But I

22 mean, can we bracket it at all?  Do you think you heard

23 about it in 2006?

24      A.  There was discussion around what was going to

25 happen to it.  But when the actual decision to sunset
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 1 it was, I don't know.

 2      Q.  And those discussions started in 2006, as best

 3 you recall?

 4      A.  Yeah.  I don't -- I don't know when it

 5 actually started.

 6      Q.  You don't recall whether it was '06 or later?

 7      A.  No.

 8      Q.  It wouldn't have been any earlier, right?  I

 9 mean, before the acquisition, nobody was talking about

10 getting rid of RIMS, right?

11      A.  No.

12      Q.  I don't recall -- you may have answered this,

13 and I apologize.  You don't recall when you learned

14 that the decision had actually been made?

15      A.  No.

16      Q.  Whenever that was, what impact did that have

17 on your work?

18      A.  The first time that I saw a plan for that was

19 in, I believe, the end of 2009.  They've actually been

20 moving membership off of the application for some time.

21 So the actual utilization of the system, the

22 membership, all of that has been decreasing over time.

23      Q.  And you were aware before the decision --

24 before you knew that the decision was made to pull the

25 plug on RIMS, you were aware that the membership was
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 1 being migrated out of PLHIC?

 2      A.  I was aware -- I could see the membership

 3 gradually decreasing in the system, yes.

 4      Q.  You said that you saw a plan for that,

 5 shutting down RIMS, was that your testimony?

 6      A.  Yes.

 7      Q.  What did that plan consist of?

 8      A.  I just saw a deck at one point that just kind

 9 of laid out the timeline.  So I knew that the

10 membership would be completely off QicLink as of the

11 31st of December this year.

12      Q.  And so by "deck," you mean like a PowerPoint

13 presentation?

14      A.  (Nods affirmatively)

15      Q.  Do you know if a presentation was actually

16 given?

17      A.  No, I don't.

18      Q.  Do you recall whose deck it was?

19      A.  No I don't recall who produced it.

20      Q.  Do you do you recall from where, what

21 organizational component it came?

22      A.  (Shakes head negatively)

23      Q.  That's a "no"?

24      A.  That's a no.

25      Q.  What was involved in the plan part of that?
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 1 Obviously there was a decision -- a statement made or

 2 implied that RIMS was going to be gone.  And you said

 3 it was by -- everybody would be off by December 31st of

 4 2010.  What comprised the planning part of this deck?

 5 What was said about that?

 6      A.  I can't answer you.  That's a business

 7 function.  It's done outside of -- I just support the

 8 system.  I don't know what planning was done.  I don't

 9 know who made those decisions.

10      Q.  Is RIMS going to be running next month?

11      A.  Yes.

12      Q.  And you'll have continued O&M

13 responsibilities?

14      A.  Yes.

15      Q.  At what point is it your expectation that RIMS

16 will not be running?

17      A.  August of 2011.

18      Q.  And commensurate with the declining volume of

19 claims that RIMS was processing, has the work of your

20 O&M group declined with respect to RIMS?

21      A.  Yes.

22      Q.  When did you first observe the declining

23 business or work load?

24      A.  Well, it's been declining all the way along.

25 So it's been declining over the last two or three
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 1 years.

 2      Q.  So at least by the beginning of 2007, you were

 3 aware that the membership was declining in PLHIC?

 4      A.  Yes, we could see that.

 5      Q.  And did you ask anybody whether that meant

 6 that the thing was being phased out?  Did you have any

 7 questions about that?

 8      A.  Not necessarily.  Like I said, I'd been in

 9 meetings; I knew that certain migrations were taking

10 place off of the system.  I didn't know any details

11 around that.

12      Q.  When did the work load for your group start to

13 decline?

14      MR. KENT:  For RIMS?

15      MR. STRUMWASSER:  Q.  When did the RIMS work load

16 start to decline for the O&M group?

17      A.  I think I said it's been declining over the

18 last couple of years.

19      Q.  I understood you to have said that the

20 business, the volume of transactions on RIMS started to

21 decline at least by the beginning of '07; is that

22 right?

23      A.  I don't think I said that.

24      Q.  Okay.  Well, let me ask you that question.

25 When did you first observe a decline in volume of
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 1 business on RIMS?

 2      A.  I'm really just looking at the tickets.

 3 That's what I'm looking at, the number of tickets that

 4 I'm getting in my team.

 5      Q.  So you didn't have any direct information

 6 about the declining membership or claim count; is that

 7 right?

 8      A.  Correct.

 9      Q.  So in the beginning -- by the beginning of

10 2007, you started to see a decline in work load

11 measured by tickets?  Is that your testimony?

12      A.  I don't know -- I can't -- I don't know

13 exactly when we started to see that.  I don't know if

14 it was 2007 or not.

15      Q.  And did you start to lose people in your

16 organization?

17      A.  No.

18      Q.  So is the staffing of your organization with

19 respect to the RIMS platform the same as it was -- the

20 same today as it was in 2006?

21      A.  I believe we have two -- two less resources or

22 people on the team now than we did in 2006.

23      Q.  Two out of how many in '06?

24      A.  11.

25      Q.  So I take it that is not a linear
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 1 relationship?  You can't literally drop your staffing

 2 10 percent when the ticket count goes down 10 percent;

 3 is that fair?

 4      A.  Right.

 5      Q.  Ms. Way, are you familiar with the phrase

 6 "reconciliation process" as it pertains to IT?

 7      A.  I know what a reconciliation process is, yes.

 8      Q.  What is it?

 9      A.  Well, there's a lot of different ones.  Can

10 you be more specific?

11      Q.  Is there a general definition of

12 "reconciliation process" that you're aware of?

13      A.  You can reconcile a number of transactions.

14      Q.  That's to say, the same number of transactions

15 at two different points in a process to make sure

16 they're the same?

17      A.  Yes.

18      Q.  So in terms of claims, a reconciliation

19 process for claims would ensure that the number of

20 claims that reach a certain stage of processing also is

21 the number that leaves that stage of processing, right?

22      A.  Yes.

23      Q.  And it is at least in part, designed to

24 prevent claims, in the case of a claim system, from

25 getting stuck in one process and nobody notices it,
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 1 right?

 2      A.  Yes.

 3      Q.  Would you agree that an effective

 4 reconciliation process for claims documents is an

 5 essential component of an appropriately designed and

 6 implemented claim system?

 7      MR. KENT:  No foundation.  It's vague.  It's

 8 argumentative.

 9      THE COURT:  If you know.

10      THE WITNESS:  I don't develop the systems, so I

11 can't -- I can't speak to if that was in the

12 requirements or -- I don't do that development today.

13      MR. STRUMWASSER:  Q.  Do you ever rely on

14 reconciliation systems in the course of O&M?

15      A.  We have our own reconciliation process.

16      Q.  What do you mean by your own reconciliation

17 process?

18      A.  We, on my team, have a manual process that we

19 account for every claim that comes into the system and

20 ensure that it gets handed off to the back end claim

21 system.

22      Q.  Is this just for RIMS or is it for all of your

23 claim systems?

24      A.  All of the PHS systems.

25      Q.  What does that mean, "a manual system that we
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 1 have"?  I'll just limit it to RIMS.  How does your

 2 manual system obtain the information about how many

 3 claims come in?

 4      A.  The EDI OM team counts the claims, manually

 5 counts the claims every day.

 6      Q.  The which O&M?  I didn't hear you.

 7      A.  The EDI team.

 8      Q.  And then that same team manually counts the

 9 number of claims going out?

10      A.  Yes.

11      Q.  They count it by looking something up on RIMS?

12      A.  I can't speak to exactly how they do it.  I

13 don't know exactly where in the system they look, but

14 that report is updated on a daily basis.  They follow

15 those claim files all the way through until they're

16 handed off to the back end systems.

17      Q.  So you have a -- in this manual system, you

18 capture claims coming into QicLink?

19      A.  Yes.

20      Q.  And going out of QicLink, right?

21      A.  (Nods affirmatively)

22      Q.  Do you measure any claim counts at

23 intermediate stages?

24      A.  Yes.

25      Q.  That's also manually input?
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 1      A.  Yes.

 2      Q.  Ms. Way, was there no automated system

 3 available to your group such that you didn't have to

 4 put together a manual one?

 5      A.  That's correct, there wasn't.

 6      Q.  Does anybody besides O&M use your manual

 7 reconciliation process?

 8      A.  No.  It's strictly for the PHS systems.

 9      Q.  I understand.  But I'm asking, other than O&M

10 personnel, does anybody else get this report, this data

11 report?

12      A.  There's a big distribution list for that

13 report, yes.

14      Q.  So it's the responsibility of O&M to make that

15 information available to business side?

16      A.  Yes, they're included.

17      Q.  So the reconciliation report that you've just

18 described serves both the IT personnel and the business

19 side?

20      A.  Yes.

21      Q.  Is there a name for it?

22      A.  I believe it just says "daily claims

23 reconciliation."

24      Q.  When was that manual reconciliation process

25 put into place for the first time?
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 1      A.  In the beginning of 2007.

 2      Q.  And prior to that, was there no reconciliation

 3 process for RIMS anywhere in the company?  And by

 4 "company," I'm just guessing it's only PHS.

 5      A.  Yes, there was.

 6      Q.  There was?  What system was there?

 7      A.  We used to have all of the clearinghouses and

 8 different claim submitters submitting their files

 9 directly to the PHS EDI what we call hub.  So there was

10 a reconciliation process there.

11      Q.  So the input to RIMS from EDI submissions was

12 captured originally at this hub, right?

13      A.  Yes.

14      Q.  Was there a similar capture point for paper

15 records -- paper claims?  Excuse me.

16      A.  I can't tell you exactly how the paper claims

17 are reconciled.  They're included in the report, but I

18 can't tell you exactly where we -- what the acceptance

19 point is of those claims.

20      Q.  So I understood your last answer to be that

21 the paper claims are in the manual reconciliation

22 process that's in effect today?

23      A.  Yes.

24      Q.  Were the manual -- or excuse me.  Were the

25 paper claims captured in the reconciliation process
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 1 that was in effect in 2006?

 2      A.  I don't think I can answer that.

 3      Q.  You don't know?

 4      A.  I don't know specifically.

 5      Q.  Who would know that?

 6      A.  Possibly some of the people that were on the

 7 EDI team back then.

 8      Q.  Do you have any names for me?  Who was in

 9 charge then?

10      A.  Well, I know who the service manager was, but

11 I don't think he would know that specifically either.

12          Possibly Joe Graves.

13      Q.  And in 2007, when you put the new process in

14 place, it was because the old hub was no longer

15 functioning; is that correct?

16      A.  No.  It's still functioning today.

17      Q.  Still functioning.  Was the new system put in

18 roughly contemporaneous with the development of the

19 UFE?

20      A.  "Contemporaneous" meaning --

21      Q.  At the same time roughly.

22      A.  Okay.

23      Q.  I'm sorry.

24      A.  Well, that was the new process that was put in

25 was that they went through the United front end and
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 1 then to the EDI hub.

 2      Q.  So at the time that the UFE was put in place,

 3 that was when the reconciliation process changed to

 4 this manual system?

 5      A.  Right after that, yes.

 6      Q.  And is it from the UFE that your people get

 7 the input for the reconciliation process?

 8      A.  It is today.

 9      Q.  How is the output measured at the back end?

10      A.  The other systems either provide us manual

11 reports or automated reports of how many claims they

12 accept at each point.

13      Q.  At each intermediate point?

14      A.  (Nods head affirmatively)

15      Q.  So which other systems does that mean?

16      A.  NICE, QicLink, ILIAD, what we call P5 imaging.

17      Q.  REVA?

18      A.  I don't remember if REVA is in that process or

19 not.  Claims Exchange is.

20      Q.  So the systems applicable to RIMS claims, to

21 PLHIC claims, would then have been RIMS/QicLink,

22 imaging, and maybe Claims Exchange?  Or was Claims

23 Exchange --

24      A.  Claims Exchange was included.

25      Q.  Claims Exchange.  And then maybe REVA, you
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 1 don't recall?

 2      A.  Right.

 3      Q.  And that's it?  Those are the only systems

 4 that implicated PLHIC as best you recall right now in

 5 this reconciliation process?

 6      A.  Yes.

 7      MR. STRUMWASSER:  I'd like to show the witness as

 8 our next in order, an e-mail chain.

 9      THE COURT:  5467.

10      MR. KENT:  I think it will be a three-digit.

11      THE COURT:  893?

12      MR. STRUMWASSER:  Perfect.

13      THE COURT:  The e-mail with the top date of

14 December 19th, 2007.

15          (Department's Exhibit 893 PAC02777022 marked

16           for identification)

17      THE WITNESS:  Okay.

18      MR. STRUMWASSER:  Q.  Ms. Way, do you recall this

19 e-mail exchange?

20      A.  Yes.

21      Q.  If you turn to 7024, the last four digits of

22 the Bates number, the chain starts with an e-mail from

23 Mr. Rodriguez to Ms. Andrews about an issue -- we know

24 Ms. Andrews.  Who is Mr. Rodriguez?

25      A.  He worked for Raynee Andrews on the business
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 1 side.

 2      Q.  And the issue is the job that loads the claims

 3 from CE to QL failed on 11/16/07.  Do you see that?

 4      A.  I see that.

 5      Q.  "CE" is Claims Exchange, right?

 6      A.  Yes.

 7      Q.  "QL" is QicLink?

 8      A.  Yes.

 9      Q.  And he writes that, "Yesterday," which at that

10 time would have been December 18, he noticed that they

11 were getting quite a few requests from CS to locate

12 claims that appeared to have exported from CE to QL

13 however could not be fond in QL."

14          Now, "CS" there would be customer service,

15 right?

16      A.  Yes.

17      Q.  So customers, meaning providers or members,

18 were calling customer service to ask about claims, and

19 customer service was then asking Mr. Rodriguez's group

20 about those claims, right?

21      A.  I believe so, yes.

22      Q.  So what happened here is that some claims, as

23 they were making their way from Claims Exchange to

24 RIMS, failed to properly load in RIMS, right?

25      A.  Yes.
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 1      Q.  Mr. Rodriguez says, "I just happened to notice

 2 that all these claims showed to have been exported on

 3 the same day, 11/16/07," right?

 4      A.  That's what he says, yes.

 5      Q.  And so he runs a report and determines that

 6 there were a total of approximately 8,000 claims that

 7 were not loaded.  Do you see that?

 8      A.  I see that.

 9      Q.  He then writes in the second to last

10 paragraph, "I still need to have further discussions

11 with both QL support and EDI support to see what

12 controls can be put into place to ensure this doesn't

13 happen again in the future."

14          Now, first of all, is QL support a part of

15 your organization?

16      A.  Yes.

17      Q.  And EDI support?

18      A.  Yes.

19      Q.  And was there a specific person who was in

20 charge of QL support within your group, or is that you?

21      A.  There's a service manager.

22      Q.  Do you know who that was at the time, late

23 '07?

24      A.  2007, Ed Miltimore, M-I-L-T-I-M-O-R-E.

25      Q.  How about EDI support, who owned that from
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 1 your purposes?

 2      A.  Tim Peterson.

 3      Q.  So on the second page of Exhibit 893, we have

 4 an e-mail from Ms. Vonderhaar to you, forwarding this

 5 e-mail chain and summarizing the issue.  And in the

 6 second paragraph, she addresses Mr. Peterson,

 7 Mr. Graves and you and says, "Need to understand the

 8 process break here."  Do you see that?

 9      A.  Yes.

10      Q.  And she asks, "Do we have a gap in the

11 reconciliation process between Claims Exchange and

12 QicLink?"  Do you recall that?  Do you see that?

13      A.  I see that.

14      Q.  Mr. Graves replies, starting on the first page

15 and at the top of the second page, "This issue has, for

16 the first time, brought to light that the current

17 process, including business validations, is

18 insufficient to close the loop on RIMS claims."  You

19 see that, right, at the top?

20      A.  Yes.

21      Q.  And then he goes on to say, "Lakshman, on the

22 QicLink Support Team, is now researching options for

23 creating a previously non-existant report regarding the

24 QicLink processing of the claim files delivered from

25 Trizetto to the RIMS server which can be will be added
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 1 to our daily reconciliation report and/or sent out on

 2 its own to specific business units," right?

 3      A.  Yes.

 4      Q.  Now, at this point, we're talking not about

 5 the old hub-based reconciliation report.  We're talking

 6 about the manual reconciliation report that was put

 7 into effect in the beginning of '07, right?

 8      A.  Correct.

 9      Q.  So the answer to Ms. Vonderhaar's question,

10 "Do we have a gap in the reconciliation process between

11 Claims Exchange and QicLink," the answer at that time

12 was yes, right?

13      A.  This was a one-time event that identified a

14 gap in the reporting process that we resolved.

15      Q.  So there was a gap, and this identified it,

16 right?

17      A.  That's true.

18      Q.  And by "identified," what we really mean is

19 that customer service identified this problem for you,

20 right?

21      A.  Yes.

22      Q.  What is it about this event that, in your

23 view, makes it a one-time event?

24      A.  Well, if you look above in my e-mail on

25 Page 1, we have scripts that run that give each batch
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 1 it's own unique name.

 2      Q.  It's own?

 3      A.  Unique name.  So that we don't process

 4 duplicates.  For some reason, and I don't know the root

 5 cause, that script tried to name two batches the same

 6 name.

 7      Q.  What is the basis for your belief that it is a

 8 one-time event?  And by that I assume -- well, let me

 9 start with this.

10          By "one-time event," do I understand you to be

11 saying that it's something that could not happen again?

12      A.  Yes.

13      Q.  What is the basis of that belief?

14      A.  That we implemented a manual daily report

15 between Claims Exchange, QicLink and EDI.

16      Q.  So it's not that the problem couldn't get --

17 happen again.  It is that it could not go undetected

18 again?  Is that the point?

19      A.  Well, I don't know if it -- if that particular

20 script would fail again in that way.  I don't remember

21 the root cause of the script failing.  So I can't

22 answer that.

23      Q.  But to the extent that your point was that,

24 "It won't happen again because we installed a manual

25 reconciliation process," that does not guarantee it
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 1 wouldn't happen again, but it guarantees that, if it

 2 happens again, it would be detected, right?

 3      MR. KENT:  Objection, argumentative.

 4      THE COURT:  Overruled.

 5      THE WITNESS:  We would catch it.  We would catch

 6 it the next day with the manual process in place.

 7      MR. STRUMWASSER:  Q.  Right.  Could this problem

 8 have happened before December of '07 and gone

 9 undetected?

10      A.  Not and gone undetected, no.

11      Q.  It would have gone undetected by the

12 reconciliation process, right?

13      A.  It's possible we would have eventually noticed

14 it --

15      Q.  So it could have happened, but it wouldn't

16 have been detected --

17      A.  -- but I don't know.

18      Q.  It could have been.  You have no basis to

19 conclude that it couldn't have happened before December

20 of '07, right?

21      MR. KENT:  It's irrelevant, calls for speculation.

22      THE COURT:  Overruled.

23      THE WITNESS:  I don't know that it ever happened

24 prior to this.

25      MR. STRUMWASSER:  Q.  Right.  And if it did
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 1 happen, you did not have the reconciliation process in

 2 place before December of '07 to capture it, right?

 3      A.  Well, we had the other process in place.

 4      Q.  The other process being?

 5      A.  The direct submitters into the EDI hub.

 6      Q.  That's a process that was in place at the time

 7 of the events that are described in 893, right?

 8      A.  I'm sorry.  Was that the -- I didn't put --

 9      THE COURT:  Yes.

10      THE WITNESS:  No.  The manual process was in place

11 as of December 2007.

12      MR. STRUMWASSER:  Q.  But my question was, prior

13 to 2007, if it did happen, the same script

14 malfunctioning, you would not have had a process in

15 place to detect it, right, a reconciliation process in

16 place to detect it?

17      A.  I don't know that I can answer that.  The

18 reconciliation process was different.  I don't know if

19 it would have caught this particular failure or not.

20      Q.  So you know that it didn't catch the script

21 error that is described in 893, right?

22      A.  The manual process set in place in 2007 did

23 not catch this particular error, correct.

24      Q.  All right.  Ms. Way, the copy that we have

25 here of 893, this e-mail chain, was produced from
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 1 Ms. Berkel's files.  But none of the four constituent

 2 e-mails on which you were copied or authored was

 3 produced from your files.  Would this e-mail chain be

 4 in your e-mail file today?

 5      A.  I don't -- I don't know for certain.  I

 6 would -- I would think so, either in my file or in a

 7 backup file somewhere.

 8      Q.  Do you recall in the past a little over a year

 9 whether you were asked to produce documents and

10 electronic records from your office in connection with

11 this case?

12      A.  Up till now, no.

13      Q.  Ms. Way, do you recall an instance in which,

14 in the spring of 2007, when it was discovered that

15 20,000 claims had gotten lost?

16      A.  Well, they weren't lost.  They were

17 reprocessed.

18      Q.  You know what I'm talking about; you recall

19 the incident?

20      A.  The EDI issue, yes.

21      MR. STRUMWASSER:  894, your Honor.

22      THE COURT:  894 is an e-mail chain with a top date

23 of March 22nd, 2007.

24          (Department's Exhibit 894 PAC0601795 marked

25           for identification)
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 1      THE WITNESS:  Okay.

 2      MR. STRUMWASSER:  Q.  You recall the e-mail chain,

 3 Ms. Way?

 4      A.  Yes, I do.

 5      Q.  And it is a chain which was labeled "Lost

 6 Claims....Update to Last Friday's Issue List."

 7          Is this the incident that you testified about

 8 this morning on direct?

 9      A.  Yes.

10      Q.  I would like your definition of what is a lost

11 claim in the context of this kind of a setting.

12      A.  Well, these claims were -- the claim files

13 that were submitted were never lost.  They were still

14 in the server, waiting to process.

15      Q.  So if a claim is in a file in a server waiting

16 to be processed but it cannot be seen and cannot be

17 retrieved at that moment, is it at that moment lost?

18      MR. KENT:  Objection, argumentative, irrelevant.

19      THE COURT:  Well, I'm going to allow it.  If

20 somebody else uses the word -- you're trying to find

21 out what it means?

22      MR. STRUMWASSER:  Right.

23      THE COURT:  All right.  I'll allow it.

24      THE WITNESS:  I suppose for the moment it's lost,

25 yes.
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 1      MR. STRUMWASSER:  Q.  Okay.  And that's what we

 2 had here.  We had some claims that were in the system

 3 but could not at that moment be retrieved, right?

 4      A.  They had not processed, yes.

 5      Q.  So if I -- I'm going to try not to use the

 6 word "lost," but if I slip and use it, I would like you

 7 to understand that that's what I'm talking about,

 8 something that cannot at that moment be retrieved.  If

 9 it does later get retrieved, I would call that lost and

10 found.

11          Now, this e-mail chain starts at the bottom of

12 1796.  Do you see that?

13      A.  I'm sorry.  What was that?

14      Q.  At the bottom of 1796.

15      A.  Right.

16      Q.  That's where the e-mail chain starts, right?

17      A.  Yes.

18      Q.  And it starts with an e-mail from you.  So you

19 are the actual author of the subject line "Lost

20 Claims," right?

21      A.  Yes.

22      Q.  Now, you write, "Here's a couple of views into

23 the old claims that Tim reported to you on Friday.

24 Most if not all of these have now been restaged."

25          Tim is Mr. Kaja?
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 1      A.  No.

 2      Q.  Who is Tim here?

 3      A.  Tim Peterson.

 4      Q.  What does the word "restaged" mean in this

 5 context?

 6      A.  Reprocessed.

 7      Q.  So you take it back to an earlier stop along

 8 process and push it on through again?

 9      A.  We just took the files from where they were

10 and pushed them through.

11      Q.  What is it that you are communicating to

12 Ms. Vonderhaar in this e-mail on 3:07 p.m.?

13      A.  I was giving her the data on the claims.

14      Q.  In reply, Ms. Vonderhaar wants to know if

15 these are an additional 20,000-plus claims than the

16 earlier number of 15,000 she was provided.  And you

17 respond, "Yes," it is.  Right?

18      A.  Yes.

19      Q.  And your March 19, 3:26 p.m. e-mail, am I

20 reading it correctly to say some of these claims go

21 back all the way to October 23, of '06?

22      A.  Yes.

23      Q.  So about five months, right?

24      A.  Yeah, a little over four months.

25      Q.  So there were actually approximately 35,000
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 1 claims that had this condition that some of us might

 2 call lost, right?

 3      A.  Correct.

 4      Q.  And then on the first page of this e-mail,

 5 Ms. Vonderhaar says at the bottom, starting on the

 6 bottom of the first page and continuing onto the

 7 second, she seems to be saying that these claims were

 8 lost because of the move to UFE, right?

 9      A.  Correct.

10      Q.  And is it your -- do you concur in her opinion

11 that it was this transition to UFE that caused the

12 claims to be what I call lost?

13      MR. KENT:  It's vague.  The witness has already

14 said she doesn't think that these were lost.  I mean --

15      THE COURT:  We're using the word --

16      MR. KENT:  We're playing word games now just to

17 fill up a record.

18      MR. STRUMWASSER:  I need a word for it.  There

19 really is no word that I know of that quite captures

20 the sense of something you have but don't know you

21 have.

22      THE COURT:  These particular claims on the subject

23 line were called "lost."  I'm going to allow it to be

24 used with the understanding of what it's been deemed to

25 mean through the testimony.
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 1      MR. STRUMWASSER:  Q.  Now, so my question was, did

 2 you concur at that time in Ms. Vonderhaar's view that

 3 these claims were what we are sometimes calling lost

 4 because of the transition to UFE?

 5      A.  Yes.

 6      Q.  And that still is your view today, looking

 7 back on this incident?

 8      A.  When that process changed, that's what

 9 happened here, yes.

10      Q.  And does the fact that these 35,000 claims had

11 dates of submission from October of '06 through March

12 of '07 indicate that the reconciliation process that

13 was in effect in March of '07 was inadequate to detect

14 their getting lost in the system?

15      A.  Actually, when this occurred is when we

16 started doing that manual process.

17      Q.  So up until then, it was inadequate to catch

18 it, but you took corrective action?

19      A.  Well, anything that went through UFE, we

20 changed the reconciliation process to capture that,

21 yes.

22      Q.  And I mean, you would agree, would you not,

23 that a process that didn't capture these circumstances,

24 these kinds of circumstances for tens of thousands of

25 claims, that's not an adequate reconciliation process,
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 1 would you agree?

 2      A.  It wasn't.  That's why we fixed it.

 3      Q.  Now, Ms. Berkel responds on the first page and

 4 she says to Jamie and David [sic], "Every day there is

 5 something else to clean up."  Who is Jamie?

 6      A.  I don't know who Jamie is.

 7      Q.  How about David?  I'm sorry -- Jamie and Dan.

 8 Not David.  Dan.

 9      A.  I believe it's Dan Schumacher.

10      THE COURT:  Could Jamie be Jamison Rice?

11      THE WITNESS:  It could be, yes.

12      MR. STRUMWASSER:  I'm prepared to believe that.

13      Q.  So with respect to Ms. Berkel's comment there

14 about something else to clean up, were you aware or are

15 you aware today of other things around this time that

16 needed to be cleaned up?

17      MR. KENT:  No foundation.

18      THE COURT:  If you know.

19      THE WITNESS:  Well, there were these two issues at

20 that time.  I was aware of those.

21      MR. STRUMWASSER:  Q.  Which two issues?

22      A.  The 15,000 and the 20,000 claims.

23      Q.  Did they have different causes?  Did those

24 35- -- did the 15,000 arrive in their state that some

25 would call lost for a different reason than the 20,000
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 1 did?

 2      A.  I believe -- I believe it was the same issue

 3 for the 35,000.

 4      Q.  What was that issue?

 5      A.  The change in processing from direct

 6 submitters and changing it to UFE.

 7      Q.  I want to make sure I understand what you're

 8 testifying.  The change to UFE resulted in the

 9 reconciliation process not capturing these files being

10 lost, right?

11      A.  No.  It resulted in us changing the

12 reconciliation process to ensure that this didn't

13 happen again.

14      Q.  Okay.  I want to distinguish between two

15 different kinds of problems here.  One is that a bunch

16 of claims got stuck somewhere in the system.  Have we

17 got that one in mind?  You follow me?

18      A.  Yep.

19      Q.  And then a second issue is that the

20 reconciliation process failed to detect that those

21 claims were stuck.  You follow the distinction there?

22      A.  Well, this reconciliation process didn't exist

23 until this issue happened.  We put that all in place to

24 address this.

25      Q.  Okay.  So my second problem wasn't a defective
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 1 reconciliation process.  There just wasn't one?

 2      A.  We had to change it, modify it.

 3      Q.  So there was a reconciliation process in place

 4 when this occurred?

 5      A.  For the direct submitters, yes.

 6      Q.  Direct submitters means EDI?

 7      A.  Yes.

 8      Q.  And direct submitters does not include paper?

 9      A.  Any electronic claims coming directly to the

10 PHS hub, that reconciliation process was always in

11 place.

12      Q.  So are these 35,000 claims all paper?

13      A.  I believe they're electronic claims.

14      Q.  So you had a reconciliation process in place

15 that simply failed to detect those claims getting stuck

16 in the process, right?

17      A.  Because the process was changed, yes.

18      Q.  And then as a second question, which was

19 actually the first one that I would start to ask, that

20 is, what is it that caused them to get stuck in the

21 first place?  Not what is it that caused you not to

22 detect it, but what is it that caused them to get stuck

23 in the process?

24      A.  I don't remember what the defect was that

25 caused them to get stuck.
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 1      Q.  Do you know whether a root cause analysis was

 2 done regarding these 35,000 claims?

 3      A.  I believe there was a root cause done by the

 4 development team.

 5      Q.  Now, in response to questions from Mr. Kent

 6 this morning, you pointed out that not all of these

 7 35,000 claims were paid late.  Do you remember that

 8 testimony?

 9      A.  Yes.

10      Q.  And one of the examples you gave is that some

11 of them might not have been paid at all; there was no

12 money due, right?

13      A.  That's a possibility.

14      Q.  As to these 35,000 claims, that subset of

15 claims for which there was no money due, while they

16 might not have been paid late, there was also the

17 possibility that they were not adjudicated within the

18 statutory timelines, right?

19      A.  I don't know that I can answer that.  Our job

20 is really to just process the files.  I can't speak to

21 when the claims are paid, if they're paid correctly,

22 that's not something that OM does.  We simply make sure

23 the files get from one place to another.

24      Q.  So when you testified for Mr. Kent this

25 morning that not all of these claims would have been
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 1 paid late because some of them were not paid at all,

 2 you really have no knowledge about which claims are

 3 paid and not paid, when they're late and when they're

 4 not late, right?

 5      A.  What I said is there's a possibility that they

 6 had either already been submitted again or that they

 7 were claims that were denied.  I mean, those are all

 8 possible claims statuses.

 9      Q.  Right.  And of the ones that the claims were

10 not -- were denied, it is also possible, is it not,

11 that they were denied late when compared to the

12 statutory timelines for adjudicating a claim in

13 California, right?

14      A.  Yeah, that would be a business decision, not

15 mine.  I can't speak to that.

16      Q.  You don't know how quickly those that were not

17 paid were determined not to be paid and the claimants

18 were notified?

19      A.  Yeah, I don't know that.

20      Q.  Now, with respect to that second category,

21 that is to say the ones where there could have been a

22 resubmission, isn't it true that typically

23 resubmissions are made precisely because the submitter

24 hasn't heard from you and is sending it in again?

25      A.  Well, if you look at the top e-mail, of that
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 1 35,000, 18,000 of the original 35,000 had already been

 2 received.  Those were all NICE claims.

 3      Q.  What about for PLHIC?

 4      A.  I don't know if that calculation was done.

 5 NICE was the biggest portion of the claims.  I don't

 6 know if that calculation was done for the other

 7 systems.

 8      Q.  So I don't want to belabor this.  This isn't

 9 going to take much.  But the PLHIC claims that were

10 paid that were a part of this 35,000, you have no

11 information whether any of those were resubmitted in a

12 time -- in time such that the payment would have been

13 timely?

14      A.  I don't know if the business did that analysis

15 or not.

16      MR. STRUMWASSER:  I can do one more, or we can

17 break, whatever your Honor would like.

18      THE COURT:  It's up to you.

19      MR. STRUMWASSER:  All right.  Let's party on.

20      MR. KENT:  Are we going to be done?

21      MR. STRUMWASSER:  No.

22          895, your Honor.

23      THE COURT:  All right.  895 is an e-mail with a

24 top date of July 5th, 2007.

25          (Department's Exhibit 895 PAC0602239
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 1           marked for identification)

 2      THE WITNESS:  Okay.

 3      MR. STRUMWASSER:  Q.  Do you recognize this e-mail

 4 chain, Ms. Way?

 5      A.  Yes.

 6      Q.  Actually, I don't want to -- I want to --

 7 let's tidy this up.  Do you recognize it up to

 8 Mr. Paulson's 10:47 a.m. e-mail?

 9      A.  Yes.

10      Q.  Do you recognize the e-mail above that from

11 Mr. Paulson and Mr. Schumacher?  Have you seen that

12 before?

13      A.  No.

14      Q.  Now, this e-mail discusses another problem

15 with EDI claims submission, right?

16      A.  Yes.

17      Q.  On the second page, Mr. Graves is saying that

18 they received a UFE file that was too large and caused

19 the system to fail, right?

20      A.  It caused the file to fail, not the system.

21      Q.  Caused the file to fail, right.  And by

22 "caused the file to fail," meaning the claims inside

23 the file didn't get loaded properly?

24      A.  Not on the day it was received, correct.

25      Q.  And Ms. Berkel replies, "Still EDI claims
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 1 submission issues.  Here is the latest."  Do you see

 2 that?  Middle of the second page -- or up top of the

 3 second page?

 4      A.  Daniel Schumacher's e-mail?

 5      Q.  No, Ms. Berkel.  It's -- Ms. Berkel's e-mail

 6 starts on the bottom of 2239, the first page, and then

 7 the text appears on the top of the second page.

 8      MR. KENT:  Objection, the document speaks for

 9 itself.

10      THE COURT:  It's somewhat confusing.  Apparently

11 it was forwarded by Daniel Schumacher.  But it was a

12 Sue Berkel e-mail.

13      THE WITNESS:  Yes.

14      MR. STRUMWASSER:  Q.  I mean, do you share that

15 reading of the document that it's a -- the phrase

16 "Still EDI claim submission issues.  Here is the

17 latest," that was written by Ms. Berkel and forwarded

18 by Mr. Schumacher to others?

19      A.  That's what it looks like, yes.

20      Q.  Now, who is Mr. Paulson?

21      A.  I don't know his title.

22      Q.  Roughly what's his function?

23      A.  He calculates IBNR.

24      Q.  He's on the business side of PacifiCare?

25      A.  (Nods affirmatively)
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 1      THE COURT:  Is that a "yes"?

 2      THE WITNESS:  Yes.

 3      MR. STRUMWASSER:  Q.  And he's forwarding this

 4 string to you and to others, right?

 5      A.  Yes.

 6      Q.  And he says, "...IT now monitors daily to

 7 check that claims in equals claims out."  Do you see

 8 that?

 9      A.  Yes.

10      Q.  Is it correct that before this time, before

11 July 2007, IT had not been monitoring for claims in

12 equals claims out?

13      A.  No.  We had been.

14      Q.  So is Mr. Schumacher wrong about this --

15 excuse me, Mr. Paulson, is he wrong about this?

16      A.  Well, he wrote this in July, but we had

17 started the manual process in March.

18      Q.  So you think -- your understanding of what

19 Mr. Schumacher is saying is that "IT now monitors

20 daily" means IT has been monitoring daily since March?

21      A.  Well, he says he knows that we have a process

22 to do that.

23      Q.  And then he says, "They still have frequent

24 problems, but I believe they now catch issues within a

25 few days (not a few weeks or months like we experienced
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 1 in the November 2006 to April 2007 time period)."  Do

 2 you see that?

 3      A.   I see that.  However, there are a lot of

 4 different things that can impact claims.  For instance,

 5 when he says "frequent problems" there's many times

 6 files will be received with incorrect data in it, and

 7 we have to send that file back to whoever submitted it

 8 for correction.

 9          So I don't know -- those are just normal

10 problems.  I don't know if that's what he's talking

11 about.  I can't be certain.

12      Q.  "But they still have frequent problems" comes

13 right after his statement "...IT now monitors daily to

14 check that claims in equals claims out."  Is it your

15 understanding of his e-mail that -- and that's all I

16 can ask you is your understanding -- that, when he says

17 "...IT now monitors daily to check that claims in

18 equals claims out.  They still have frequent problems,"

19 that that's independent, it's not related to the

20 monitoring of claims in equals claims out?

21      MR. KENT:  Objection, no foundation.

22      THE COURT:  Do you know?

23      THE WITNESS:  I don't know which problems he's

24 talking about.

25      THE COURT:  Let's move on.
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 1      MR. STRUMWASSER:  Actually, this is a good place

 2 to stop.

 3      THE COURT:  Okay.  Tomorrow, we're starting at

 4 9:00 o'clock with Mr. Murray?

 5      MR. KENT:  Yes.  Then we're back here with

 6 Ms. Way.

 7      THE COURT:  Ms. Way on Thursday morning at 9:00 --

 8      MR. STRUMWASSER:  Excuse me.  Before we break, I

 9 would like to request that we get the ticket reports

10 that Ms. Way said were available, the reports showing

11 the monthly tickets by category that she testified were

12 readily available.

13          And I'd like to know what PacifiCare proposed

14 to do with respect to production from Ms. Way's files.

15      THE COURT:  Okay.

16          Mr. Kent?

17      MR. KENT:  Well, in terms of the tickets, we'll

18 look into what's available on short notice.

19          In terms of her production, as you can see

20 we've produced lots of her e-mails.

21      MR. GEE:  From other people's files.  Not from her

22 own files.

23      MR. KENT:  Putting that aside, we have produced I

24 think -- how many hundreds of documents of hers that

25 she's on?
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 1      MS. WALKER:  Many.

 2      MR. KENT:  I can't remember, but it's hundreds of

 3 e-mails.

 4      THE COURT:  I don't know -- how does that satisfy

 5 their discovery request for her materials?

 6      MR. KENT:  There has never been a discovery

 7 request for her particular materials.

 8      MR. STRUMWASSER:  We've asked for all relevant

 9 documents that pertained to the issues in the case.

10 And what we know from the witness is that she was not

11 asked to make a production.  I'm not trying to make a

12 federal case out of it, but I think we're entitled to

13 the documents that are relevant.

14      THE COURT:  Can you look into it for us?

15      MR. KENT:  Absolutely, absolutely.

16      THE COURT:  All right.  See you tomorrow at 9:00

17 o'clock.

18          (Whereupon, the proceedings recessed at

19           3:44 o'clock p.m.)

20

21

22

23

24

25
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25
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 1 Wednesday, December 8, 2010          9:19 o'clock a.m.

 2                         ---o0o---

 3                   P R O C E E D I N G S

 4      THE COURT:  This is on the record.  This is before

 5 the Insurance Commissioner of the State of California

 6 in the matter of PacifiCare Life and Health Insurance

 7 Company.  This is OAH Case No. 2009061395, Agency No.

 8 UPA 2007-00004.  Today's date is December 8th, 2010.

 9          Counsel are present.  Respondent is present in

10 the person of Ms. de la Torre, and Mr. Murray is on the

11 stand.

12          You've been previously sworn in this matter,

13 so you're still under oath.  If you would just state

14 your name for the record.

15      THE WITNESS:  Jonathon Murray.

16      THE COURT:  all right.

17          Anything else?

18      MR. STRUMWASSER:  That's is.

19      THE COURT:  All right.  Let's start.

20                     JONATHON MURRAY,

21          called as a witness by the Respondents

22          having been previously duly sworn, was

23          examined and testified further as

24          hereinafter set forth:

25      CROSS-EXAMINATION BY MR. STRUMWASSER (resumed)
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 1      MR. STRUMWASSER:  Thank you, your Honor.

 2      Q.  Good morning, Mr. Murray.

 3      A.  Good morning.

 4      Q.  Do you have your copy of your exhibits up

 5 there?

 6      A.  No, I don't.

 7      Q.  Okay.  I can help.  I'm going to hand you a

 8 copy of Exhibit 5446.

 9          Mr. Murray, you testified that this is a

10 representation of the mail flow in place when Lason

11 went live in July of '06.  Right?

12      A.  Yes, that's correct.

13      Q.  Would this also be a representation of the

14 mail flow in September of '06, two months later?

15      A.  Yes.

16      MR. STRUMWASSER:  Our next, your Honor.

17      THE COURT:  Okay.  896 says "Front End Lason

18 Activity Workflow," and it says "9/16/06," "Draft" at

19 the bottom.

20          (Department's Exhibit 896, PAC0130516 marked

21           for identification)

22      MR. VELKEI:  He's ready.

23      MR. STRUMWASSER:  Thank you.

24      Q.  Do you recognize 896, Mr. Murray?

25      A.  Yes, I do.
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 1      Q.  And does it accurately capture the front end

 2 Lason activity work flow as of September '06?

 3      A.  Yes.  This is a more detailed version of the

 4 flow.

 5      Q.  Right.  There are a lot more boxes and things

 6 in 896 that apply to 5446 but are not shown in 5446,

 7 right?

 8      A.  That's correct.

 9      Q.  Now, 5446 shows that, after Lason India

10 performs the document typing function, non-keyable

11 correspondence goes to PacifiCare, right?

12      A.  Yes.

13      Q.  And in this Exhibit 896, the box with the

14 numeral 15 on the right side, halfway down, "Document

15 Categorization," that's the same thing as document

16 typing, right?

17      A.  Yes.

18      Q.  And following the arrows from the document

19 categorization box, any non-keyable correspondence that

20 requires rework would then go to the REVA data capture,

21 Box 19, right?

22      A.  Yes.

23      Q.  And that work is also performed by Lason

24 India, right?

25      A.  Yes.
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 1      Q.  And if there is not sufficient data found

 2 during data capture, the document goes to REVA error

 3 look-ups, Box 24, right?

 4      A.  Yes.

 5      Q.  And again, that work is performed by Lason

 6 India, right?

 7      A.  Yes.

 8      Q.  So would you agree that, after Lason India

 9 completes the doc typing function, the correspondence

10 is handled by PacifiCare?  Excuse me.  Is that your

11 position that, after Lason India completes the doc

12 typing function, the correspondence is handed off to

13 PacifiCare?

14      A.  For rework documents, there are a few

15 additional steps before it can be transmitted to

16 PacifiCare.

17      Q.  Additional steps in India?

18      A.  That's correct.

19      Q.  With respect to keyable claims, this 896 shows

20 that Lason scans those claims for data entry in Box 13,

21 right?

22      A.  Yes.

23      Q.  And any data entry rejects would be returned

24 to the business office in Box 12, right?

25      A.  Yes.
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 1      Q.  What was the business office supposed to do

 2 with those rejected claims?

 3      A.  They would research them for -- if there were

 4 any possibility of coding in a different way so that we

 5 could get them into the system.

 6      Q.  Where is that business office?

 7      A.  San Antonio.

 8      Q.  So what business office is that?

 9      A.  That is the San Antonio mail response team, I

10 believe is what they call it.

11      Q.  So it's not Cypress, and it's not Salt Lake

12 City, right?

13      A.  That's correct.

14      Q.  Now, Box 17 shows that non-rejected claims go

15 to Lason for data entry, right?

16      A.  Yes.

17      Q.  But if data entry is unsuccessful there, these

18 claims are then sent to Lason in India and placed in

19 the Claims Exchange queues for preprocessing in Box 22,

20 right?

21      A.  I would suggest that the preprocessing in

22 Claims Exchange queues were part of PacifiCare work,

23 but at that time, that was being worked -- that

24 particular work was being outsourced to Lason as well.

25 So it was introduced to our queues as just who was
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 1 working the queues.

 2      Q.  So in the system as you designed it, the

 3 function in Box 22 was supposed to be done in -- at

 4 PacifiCare by PacifiCare personnel?

 5      A.  I didn't design the keyable process.  I was

 6 just trying to represent it in a work flow here.

 7 Historically, those functions had been worked in San

 8 Antonio but had been outsourced to Lason by this time.

 9      Q.  So that was the way it was supposed to work

10 under the Lason transition plan?

11      A.  Yes, that's correct.

12      Q.  So that means that Lason India conducts some

13 research to correct the issue that caused NICE or RIMS

14 auto-adjudication process to be unsuccessful, right?

15      A.  Yes, that's correct.

16      Q.  Now, you testified previously that the only

17 problems with Lason arose on the keyable -- that arose

18 on the keyable side was a higher-than-expected volume

19 of rejects.  Do you remember that testimony?

20      MR. VELKEI:  That actually misstates his

21 testimony.  Perhaps the examiner can just present the

22 testimony of the witness.

23      THE COURT:  Do you have it?

24      MR. STRUMWASSER:  Sure.  13707 starting at Line --

25 I'm not sure.
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 1               Question:  "Were there, based

 2          upon your knowledge and sort of

 3          involvement at the time in designing,

 4          helping to design this process flow,

 5          were there significant issues

 6          associated with the keyable side of

 7          this process flow?"

 8               Answer:  "There were some

 9          issues up front in the transition."

10               Question:  "What were the

11          issues?"

12               Answer:  "The one in

13          particular I'm aware of was the

14          higher-than-expected volume of

15           rework claims."

16               Question:  "Was that something

17          that happened early on or later

18          in the process?"

19               Answer:  "It was very early

20          on, within the first couple of

21          weeks."

22               Question:  "Was that problem

23          fixed?"

24               Answer:  "Yes it was."

25               Question:  "How quickly was
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 1          it fixed?"

 2               Answer:  "My recollection

 3          is it was fixed within a number

 4          of weeks."

 5               Question:  "Other than this

 6          problem with rejects early in the

 7          process, were you aware of other

 8          problems affecting the process

 9          flow related to keyable as opposed

10          to non-keyable?"

11               Answer:  "I'm not aware of

12          any."

13      Q.  Do you recall that testimony?

14      A.  Yes, I do.

15      Q.  So the problem of high reject volumes arose in

16 the first half of July '06 and was resolved by late

17 July or early August, is that your testimony?

18      MR. VELKEI:  Based on his understanding?

19      THE COURT:  I'll allow it.

20      THE WITNESS:  That's my recollection.  I wasn't

21 really involved in the keyable side.

22      MR. STRUMWASSER:  Q.  Let me show you a copy of

23 Exhibit 885.  And you just stop me if I start giving

24 you things you have.

25      A.  Okay.
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 1      Q.  Okay.  So the top e-mail here is from Pat

 2 Fitzgerald.  Who is he?

 3      MR. VELKEI:  She.

 4      MR. STRUMWASSER:  She?

 5          Thank you.

 6      THE WITNESS:  She is the director of vendor

 7 management reporting to Kelly Vavra.

 8      MR. STRUMWASSER:  Q.  She says, "Enclosed below is

 9 a summary of our reject project."  Then she talks about

10 the next steps to be taken.  Do you see that?

11      A.  Yes, I do.

12      Q.  So the reject problem was ongoing as of at

13 least the date of this e-mail, October 18, '06, would

14 you agree?

15      MR. VELKEI:  Objection, vague to "reject problem."

16 Calls for speculation.

17      THE COURT:  Overruled.

18      THE WITNESS:  My understanding is that rejects

19 always occur and that, during the first period of

20 transition, we had a higher-than-expected volume of

21 rejects.  But they had a project to address rejects.

22 That wouldn't be unusual.

23      MR. STRUMWASSER:  Q.  Would reject problems that

24 were not unusual be the subject of an e-mail to Ellen

25 Vonderhaar?
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 1      MR. VELKEI:  Calls for speculation.

 2      THE COURT:  If he knows.

 3      THE WITNESS:  A project to address rejects would

 4 certainly be addressed to Ellen.

 5      MR. STRUMWASSER:  Q.  Well, if it's a project,

 6 doesn't it imply that it's an unusual event?

 7      A.  Not necessarily.

 8      Q.  I mean, you have existing facilities to deal

 9 with routine rejects, right?

10      MR. VELKEI:  Calls for speculation, lack of

11 foundation.

12      THE COURT:  If he knows.

13      THE WITNESS:  I'm not familiar with what standard

14 reject volume would be.  It wouldn't surprise me to see

15 that there would be a project to try and reduce

16 something that requires additional manual effort to

17 address.

18      MR. STRUMWASSER:  Q.  So you would put together a

19 project if the volume is big enough to need additional

20 resources, but that wouldn't be unusual; is that your

21 testimony?

22      A.  Can you repeat that?

23          (Record read)

24      MR. VELKEI:  Objection, vague.

25      THE COURT:  Sustained.
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 1      MR. STRUMWASSER:  Q.  On the next page, about

 2 halfway down, "All agree that our next steps should

 3 be:  Update keying procedures to allow 'dummy' entries

 4 to force the claims into the system.  All parties felt

 5 comfortable that these forces would result in the claim

 6 erroring out into a work queue."

 7          Do you see that?

 8      A.  Yes, I do.

 9      Q.  So am I correct that "erroring out into a work

10 queue" means that -- in terms of Exhibit 896, the flow

11 chart, "erroring out into a work queue" means that,

12 instead of becoming a data entry reject and returning

13 to the business office in 12, the claim would be

14 non-rejected but also unsuccessful and end up in Claims

15 Exchange queue, Box 22; is that correct?

16      A.  That's how I read it, yes.

17      Q.  Whatever issue there was with a claim that

18 caused it to be rejected, that problem would still need

19 to be resolved by the person working the Claims

20 Exchange queue before the claim could be adjudicated,

21 right?

22      A.  I'm not too familiar with how the Claims

23 Exchange queues are worked, so I can't really answer

24 that accurately.

25      Q.  You agree that it would be in Box 22, right?
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 1      A.  From how I read that e-mail, that's what I

 2 read it would read.

 3      Q.  And it would get to Box 22 by having been

 4 forced there even though it had not been correctly

 5 typed, right?

 6      A.  My read of the exhibit is that the issue they

 7 were trying to address is getting the claim in the

 8 system in the first place so that it could be addressed

 9 and adjudicated.  I don't have much knowledge beyond

10 that.

11      Q.  Okay.  So that problem, at the time it got to

12 Box 22, had not yet been resolved, right?

13      A.  I'm not familiar with whether that particular

14 instance would require it to go to 22 or would allow it

15 to go to 23.  It's not completely clear.  There may be

16 some circumstances where it goes to 23.  I just don't

17 have that level of detail.

18      Q.  If it got to 23, it would be in 22 first,

19 right?

20      A.  Not necessarily.

21      Q.  So there's an arrow that's not shown here?

22      A.  No, successfully.

23      Q.  I'm sorry?

24      A.  If it was successful upon data entry, it would

25 just move on to 23.
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 1      THE COURT:  The box above it.

 2      MR. STRUMWASSER:  Q.  So you don't read 885 to be

 3 describing categorically documents that were not

 4 successful, were unsuccessful?

 5      A.  Yeah, I don't have that level of understanding

 6 to know whether it would 100 percent go to 22 or if it

 7 would be some mix between 22 and 23.

 8      Q.  Would you agree that the most basic thing that

 9 Lason had to do was to get the documents into the

10 system?

11      A.  I would think that's one of the most basic

12 things to do is get them into the system, yes.

13      Q.  Do you recall, Mr. Murray, that it was

14 necessary to hire temps in September and October of '06

15 to work the paper rejects?

16      MR. VELKEI:  You're talking about keyable?

17      MR. STRUMWASSER:  Yes.

18      MR. VELKEI:  Calls for speculation, lack of

19 foundation.

20      THE COURT:  If he knows.

21      THE WITNESS:  I think just because of some of the

22 e-mails that we've seen that I'm recalling that

23 recently.  But I don't believe I was aware of that back

24 at the time.

25      MR. STRUMWASSER:  Q.  Got it.  Thanks.
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 1          So for the claims that do get to Box 22,

 2 they're still not in the system when they get in the

 3 door of Box 22, right?

 4      A.  I would consider that in the system at that

 5 point.

 6      Q.  What system are they in?

 7      A.  They're in either a NICE preprocessing or, on

 8 the RIMS side, Claims Exchange.

 9      Q.  Nevertheless, they still need to be resolved

10 before the claim can be adjudicated, right?

11      A.  Yes, that's correct.

12      Q.  And if for some reason the Claims Exchange

13 queues were not being worked or claims were sitting in

14 the queues for a long time, then the reject problem

15 would not be fixed, right?

16      MR. VELKEI:  Could you read that back again?  I'm

17 sorry.

18          (Record read)

19      THE WITNESS:  Well, based on the response from the

20 previous question, I'm not exactly sure if the filling

21 in of information on a reject, hardcopy reject, would

22 categorically require it to move to Box 22.  But I do

23 agree that, if any of the preprocessing or Claims

24 Exchange queues weren't being worked, then that would

25 represent a delay in claims processing.
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 1      MR. STRUMWASSER:  Q.  I understood your testimony

 2 to also be that at least some of the claims were going

 3 to Box 22, right?

 4      A.  Based on my reading of the e-mail, that would

 5 seem to be the case.

 6      Q.  Now, Claims Exchange is not actually a part of

 7 RIMS, is it?

 8      A.  I'm not too familiar with it, but I know when

 9 it moves from Claims Exchange to RIMS, it gets an

10 additional worksheet number that it doesn't have in

11 Claims Exchange.

12      Q.  We had testimony yesterday from Ms. Way that

13 Claims Exchange was a pricing module that was

14 separately sold by TriZetto.  Is that consistent with

15 your recollection?

16      MR. VELKEI:  Calls for speculation.

17      THE COURT:  If you know.

18      THE WITNESS:  My recollection of Claims Exchange

19 is it's somewhat analogous to the NICE preprocessing.

20 It may have additional functionality.  I'm just not a

21 subject matter expert in that area.

22      MR. STRUMWASSER:  Q.  But you would be surprised

23 to learn that it was solely a pricing module?

24      MR. VELKEI:  Objection, irrelevant.

25      THE COURT:  What's the relevancy?
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 1      MR. STRUMWASSER:  We had a lot of testimony about

 2 Claims Exchange, and yesterday was the first time we

 3 had it characterized that way.

 4      THE COURT:  Why are you asking him?  What's the

 5 relevance?

 6      MR. STRUMWASSER:  I want to know if he knows,

 7 that's all.

 8      THE COURT:  All right.  If you know.

 9      MR. VELKEI:  The question was would he be

10 surprised to learn.

11      THE COURT:  Okay.  Can you rephrase?

12      MR. STRUMWASSER:  Sure.

13      Q.  And rather than the phrase "pricing module,"

14 let me use Ms. Way's phrase, which was "repricing."

15 Would you be surprised to learn that Claims Exchange

16 was a repricing module?

17      MR. VELKEI:  Objection, relevance.

18      THE COURT:  Okay.  So you're asking him if he knew

19 that?

20      MR. STRUMWASSER:  Yeah.

21      THE COURT:  All right.

22      MR. STRUMWASSER:  Actually, your Honor, it's a

23 little broader than that.

24      MR. VELKEI:  Was he surprised.

25      MR. STRUMWASSER:  I was surprised to learn.  I
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 1 would like to know whether he was surprised.

 2      THE COURT:  It's irrelevant if he was surprised or

 3 not.

 4      MR. STRUMWASSER:  Q.  All right, then, do you

 5 know?

 6      A.  I know that there is pricing that occurs in

 7 the process.  I can't say that I specifically knew

 8 whether that was happening in the Claims Exchange or in

 9 the RIMS side, but I knew that it was happening

10 somewhere along that process.  Auto-adjudication occurs

11 at some point.

12      Q.  In Claims Exchange?

13      A.  That, I can't --

14      MR. STRUMWASSER:  Let me give the witness a copy

15 of 366.

16      THE WITNESS:  Okay.

17      MR. STRUMWASSER:  Q.  You recall Exhibit 366,

18 Mr. Murray?

19      A.  Yes, I do.

20      Q.  You're explaining that your initial process

21 was to enter the rejects into the correspondence

22 process to be routed through DocDNA, right?

23      A.  Yes.

24      Q.  So the claim image would be returned to the

25 RMO and recategorized as correspondence and then go
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 1 through the normal correspondence process, correct?

 2      A.  I don't -- I'm not sure that last part was

 3 correct.  Can you repeat that, or --

 4      Q.  Let me break it down.  So in this instance,

 5 this reject instance, the claim image would be returned

 6 to the RMO; is that right?

 7      A.  Is this after the process change related in

 8 the e-mail?  Because originally we were scanning

 9 rejects into DocDNA.

10      Q.  That is what I'm asking you about.  I'm asking

11 you prior to --

12      A.  Any change?

13      Q.  Yeah.

14      A.  So that's correct.  Our original approach was

15 to take reject claims, scan them into DocDNA so that

16 they could be forwarded to a business office for

17 handling.

18      Q.  Then they would be treated as correspondence;

19 is that fair?

20      A.  They would be treated as rejects.  But --

21 yeah.  So they were handled the same way correspondence

22 was handled because we thought that the volume would be

23 fairly small.

24      Q.  Then you state that because of the continued

25 high volume of rejects and the difficulty of managing
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 1 them through the correspondence process, you needed to

 2 change the procedure; is that right?

 3      A.  Yes.

 4      Q.  And that was what led to the work around the

 5 entering of dummies that we discussed; is that right?

 6      A.  I believe those would have been concurrent

 7 processes.  But what we found is that it was difficult

 8 in DocDNA to adequately handle rejects quickly because

 9 they were all in a queue and needed to be printed out

10 one at a time.  We have the same approach also for

11 return mail.  We found that that wasn't an effective

12 process.  Those were some of the early process changes

13 we made after implementing the system.

14      Q.  So what I'm really asking is did 366, the

15 matters you address in 366, did they lead to

16 development of the work around in 885, or were they

17 merely, you know, sequential in time?

18      MR. VELKEI:  Lack of foundation, calls for

19 speculation.

20      THE COURT:  If you know.

21      THE WITNESS:  I'm not sure exactly about the

22 sequencing of events.  I would -- I'm not sure.  They

23 may have already been working on it by then.

24      MR. STRUMWASSER:  I was originally lamenting our

25 duplication of Exhibit 5445, but now I'm glad we did.
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 1      THE COURT:  So you want the witness to look this

 2 over?

 3      MR. STRUMWASSER:  Please.

 4      Q.  Mr. Murray, looking at 5445, the first page

 5 this is a document the Lason doc typers would have been

 6 using in July and August of '06, right, or at least a

 7 version of this document?

 8      A.  Yes.

 9      Q.  Looking at the first page under "Document

10 Source," is this a category for documents that come

11 from another Lason facility or another Lason location?

12      A.  No.

13      Q.  Is there anything on this page that would

14 indicate to the Lason doc typers how to categorize a

15 rejected claim?

16      MR. VELKEI:  But this is for non-keyable, and

17 rejected claims is keyable.

18      MR. STRUMWASSER:  Is there an objection there?

19      MR. VELKEI:  Excuse me.  I'm just trying to move

20 along.  But -- withdrawn.

21      THE COURT:  I don't know.

22      MR. STRUMWASSER:  Well, all right.

23      THE WITNESS:  Well, it would be from a provider.

24      MR. STRUMWASSER:  Q.  Even though it's coming from

25 Lason, right?
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 1      A.  But claim itself would be from a provider.

 2      Q.  And this would in fact be the routing of these

 3 rejects because, during the period that is addressed in

 4 366, rejected claims were coming through as

 5 correspondence, right?

 6      A.  I believe that this was a later version of the

 7 document.  And --

 8      Q.  5445?

 9      A.  That's correct.  And by that time -- by the

10 time I believe this version was produced, we had

11 already determined to take rejects out.  And if they

12 came into the -- if a claim without any

13 other documentation was received, it would just get

14 rejected.  The reject would be rejected back to the RMO

15 for returning to the business.

16      Q.  So you had compound rejects?

17      A.  They were given new instruction to send

18 rejects to the business office.  And on 366, on No. 2,

19 any new claims that happened to slip through the

20 mailroom and get inserted into DocDNA will be rejected

21 back to the Lason mailroom to also be sent to the

22 business office.  That was the process change in early

23 September or -- it would be referenced in mid August.

24      Q.  Now, in the process described in 366, if the

25 provider had attached another page that contained the



14307

 1 missing or illegible information, the Lason claim here

 2 could not view that attachment, right.

 3      A.  That's not correct.  They could see all pages

 4 in DocDNA and would use all pages in trying to doc type

 5 the document.

 6      Q.  You don't recall a period in which the Lason

 7 operators couldn't see attachments?

 8      A.  Not in DocDNA.

 9      Q.  But the original keyers, they could not see

10 the attachments, right?

11      A.  I think I've seen that referenced in some

12 e-mails but only in the last few weeks.

13      Q.  So until this case, you didn't know about

14 that?

15      A.  That's correct.

16      Q.  Now, one of the things we don't see in 5446,

17 your schematic, we don't see secondary documents,

18 right?

19      A.  That's correct.

20      Q.  You testified that secondary documents aren't

21 reflected in this flow because they don't go through

22 mailroom, right?

23      A.  They're not received as part of the mail.

24      Q.  Secondary documents are generally delivered to

25 directly to processing teams such as by fax or
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 1 interoffice mail; that's your testimony?

 2      A.  Yes.

 3      Q.  Now, in order to get to interoffice mail, it

 4 had to come in through the mail, right?

 5      A.  Mail that would be directed to an individual

 6 such as a network manager, somebody perhaps in

 7 contracting, and is addressed to their name should get

 8 routed directly to that person within the company.  So

 9 it wouldn't go through RMO process.

10      Q.  You testified that the problems associated

11 with secondary documents did not reflect on the quality

12 of the process that you and others at PacifiCare/United

13 designed.  Do you remember that testimony?

14      A.  Yes, I do.

15      Q.  You said that this was because the process you

16 were designing pertained only to documents that needed

17 to be processed, and secondary documents had already

18 been processed right?

19      A.  Yes, that's correct.

20      Q.  So they're being sent to Lason solely for

21 storage, right?

22      A.  They're getting sent to Lason to scan for

23 permanent storage within FileNET, yes.

24      Q.  So who designed the process to have secondary

25 documents sent to Lason for storage?
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 1      A.  The historical process, we called it in-house

 2 scanning.  And it was performed within the various

 3 mailrooms.  And during the mailroom transition, I

 4 believe in around Q3, early Q4 of 2006, that scanning

 5 operation was transitioned to Lason.  So it worked the

 6 same way.  It's just a matter of who was actually

 7 performing the physical scanning changed.

 8      Q.  So the secondary documents were in fact going

 9 to Lason?

10      A.  Secondary documents were submitted for

11 scanning to Lason around September-October of 2006,

12 starting around September-October 2006.

13      Q.  And then continuing?

14      A.  And then going forward, yes.

15      Q.  And when a secondary document is scanned, that

16 would be in Salt Lake City?

17      A.  Yes.

18      MR. VELKEI:  The scanning?

19      MR. STRUMWASSER:  Yeah.

20      THE WITNESS:  Yes, that's correct.

21      MR. STRUMWASSER:  Q.  Where would the image go?

22      A.  It would go into a preprocessing or a Claims

23 Exchange queue.

24      Q.  Was it supposed to go to Lason -- excuse me,

25 to India?
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 1      A.  I'm not sure where the staff was that was

 2 working the preprocessing queues for index only.  It

 3 could have been -- it would have been one of the

 4 offshore teams once we transitioned that role.

 5      Q.  Could have been Mexico?

 6      A.  Possibly.

 7      Q.  But in any event, the team that was working

 8 that preprocessing queue was a Lason offshore team,

 9 right?

10      A.  Yes, that's correct.

11      Q.  Were they -- in the course of working that,

12 was it supposed to get into DocDNA?

13      A.  No.

14      Q.  You are aware, are you not, that there were

15 gaps in that process that caused secondary documents to

16 become unretrievable, right?

17      A.  I've become aware of that, yes.

18      Q.  Would you agree, Mr. Murray, that the

19 inability to retrieve secondary documents can adversely

20 affect claims processing?

21      MR. VELKEI:  Lack of foundation.

22      THE COURT:  If he knows.

23      THE WITNESS:  My best understanding is that

24 secondary documents are after a document has been

25 processed.  So it's purely for storage and later
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 1 retrieval.

 2      MR. STRUMWASSER:  Q.  Isn't it the case that the

 3 secondary document could have been material to a claim

 4 that was already processed and also to a subsequent

 5 claim?

 6      MR. VELKEI:  Same objection.

 7      THE COURT:  If you know.

 8      THE WITNESS:  I don't know how often that would

 9 happen.

10      MR. STRUMWASSER:  Q.  But you know it's possible,

11 right?

12      A.  I'm sure there's a possibility.

13      Q.  Let me give you an example, a hypothetical.

14 Let's see if we can come to an agreement on it.  Let's

15 take a COCC, and let's assume that a claim gets closed

16 for lack of a COCC, and PLHIC requests that a member

17 send in a COCC.  Are you with me?

18      A.  Yes.

19      Q.  And the member calls customer service and is

20 told to fax the COCC directly to the claims department.

21 Are you still with me?

22      A.  It would usually be to customer service,

23 but --

24      Q.  It would normally go to customer service?

25      A.  Yes.
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 1      Q.  Okay.  So the member does that.  And the

 2 customer service gets the COCC.  And where does it go?

 3      A.  They will take that and e-mail it to a claims

 4 mailbox.

 5      Q.  Then claims processes the claim that led to

 6 the request.  Still with me?

 7      A.  Mm-hmm.

 8      Q.  And that now makes the COCC a second -- a

 9 secondary document, right?

10      A.  They would send it for scanning for secondary

11 documents at that point.  But they also add that

12 member's name to a list to scan any other claims in

13 history so that we would capture anything else and

14 reprocess them.  And we also update the member records

15 so that any future claims wouldn't request a COCC

16 anymore.

17      Q.  What was that process that you just described

18 in your previous answer, your immediately previous

19 answer?  When was that process put into place?

20      A.  I'm not exactly sure.  Somewhere 2005 to 2006,

21 somewhere around there.  I couldn't specifically say

22 whether it was before or after this particular time.

23      Q.  Isn't it true that, when you went live with

24 Lason, that process was not in effect?

25      A.  I -- I don't know.
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 1      Q.  Whenever that process became effective for the

 2 Lason implementation, up until that time, the COCC,

 3 which was a secondary document, would have effects for

 4 subsequent claims and, without that process you just

 5 described, would not be available to the claims

 6 processors; would you agree?

 7      MR. VELKEI:  Calls for speculation.

 8      THE COURT:  If you know.

 9      THE WITNESS:  My understanding is that the member

10 record would have been updated.  What I don't know is

11 when the sweep for all other claims actually started.

12 So I'm not -- I'm not sure exactly what the timing of

13 that is.

14      MR. STRUMWASSER:  Q.  And if the COCC was not

15 properly indexed, it would be unretrievable from

16 FileNET, would you agree?

17      A.  It would be more difficult, that's for sure.

18      Q.  And that could lead to customer reps asking

19 members to send the same COCC multiple times, right?

20      A.  Well, if the member record had already been

21 updated, I wouldn't expect that to happen.

22      Q.  But if it was before the member updating

23 records was either implemented or effective, that would

24 be a possibility, right?

25      A.  I just feel I'm speculating a little too much
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 1 on too many factors here.

 2      Q.  Okay.  Now, the process you implemented --

 3      A.  Just one moment, sorry.

 4          Thank you.

 5      Q.  Actually, let me start with the process you

 6 replaced.  The Cypress mailroom process prior to the

 7 Lason transition, the people in the Cypress mailroom,

 8 if they were stumped by a document, the document came

 9 in, they didn't know where to route it, the clerk could

10 ask Kathy Vreeland or Patti Cushman or someone else how

11 to handle it, right?

12      A.  Yes.

13      Q.  And from your observation of the operation of

14 the Cypress mailroom, that happened frequently, right?

15      A.  I believe it was Patti Cushman doing most of

16 the sorting.

17      Q.  Okay.

18      A.  I'm not sure how many others were actually

19 performing that particular function.

20      Q.  What was the mail volume each day?

21      A.  It was pretty significant?

22      Q.  One person?

23      A.  (Nods affirmatively)

24      Q.  Wow.

25      THE COURT:  Is that a "yes."
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 1      THE WITNESS:  Yes, it is.  I'll try and be better

 2 at that.

 3      MR. STRUMWASSER:  Q.  Now, the operators in India

 4 did not have access to Ms. Vreeland, right?

 5      A.  No.

 6      Q.  Now, the people in the Cypress mailroom in

 7 2005 did have access to RIMS and REVA, right?

 8      A.  No.

 9      Q.  They had access to systems that, for example,

10 gave them information about eligibility?

11      A.  Yes.

12      Q.  Which systems were that?

13      A.  NICE and RIMS.

14      Q.  NICE and RIMS?

15      A.  Possibly AS400.

16      Q.  So when I said they had access to RIMS and

17 REVA, I was incorrect about REVA but correct about

18 RIMS?

19      A.  Yes, that's correct.

20      Q.  Now, when the system transitioned, how many

21 licenses were available for Lason operators in India to

22 access RIMS at the time when you went live?

23      MR. VELKEI:  You're talking keyable and

24 non-keyable?

25      MR. STRUMWASSER:  Without limitation.
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 1      THE WITNESS:  I'm not sure.

 2      MR. STRUMWASSER:  Q.  Isn't it true that Lason was

 3 given only one log-on to Claims Exchange?

 4      A.  I don't have any awareness of that.

 5      MR. STRUMWASSER:  Showing the witness a copy of

 6 572 in evidence.

 7      MR. VELKEI:  Thank you.

 8      THE WITNESS:  I've scanned through this document,

 9 and I'm really not too familiar with any of the issues

10 here, but I'd be happy to answer any questions you have

11 on my response to it.

12      MR. STRUMWASSER:  Q.  I appreciate that.  My first

13 question was going to be, "Do you recognize this

14 document?"  So you were very prescient.

15          My second question, if you were not familiar

16 with the document, is have you ever heard about this

17 issue?

18      MR. VELKEI:  Which issue?

19      MR. STRUMWASSER:  Q.  The issue of the people in

20 India having only one Claims Exchange license and

21 asking for more.

22      MR. VELKEI:  Are you referring to No. 2, the

23 reject vendors?

24      MR. STRUMWASSER:  Yes.

25      THE WITNESS:  No, I hadn't heard of this.  But it
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 1 looks like there's only 20 images in that queue.

 2      MR. STRUMWASSER:  Q.  So you point that out

 3 because you think that means that it wasn't necessary

 4 to have more licenses?

 5      A.  Just seems like a pretty small amount.  It's

 6 not a major factor based on 20 pieces of mail.

 7      Q.  Does the fact that Lason had -- Mr. Polakoff

 8 had asked for additional licenses and was now

 9 complaining he hadn't heard back suggest to you

10 otherwise?

11      A.  I think he was just trying to create a backup

12 plan, which would be -- seem to be relevant.  But....

13      Q.  Do you see the word "backup" there.

14      MR. VELKEI:  Argumentative.  Objection,

15 argumentative.

16      THE COURT:  Sustained.

17          Move on.

18      MR. STRUMWASSER:  Q.  You testified, Mr. Murray,

19 that you worked with the queue owners when you were

20 designing the system to make sure they were getting the

21 types of documents they expected and were working their

22 queues, right?

23      A.  The PacifiCare queue owners, yes.

24      Q.  Right.  Yet, when you went operational queues

25 were not properly worked, right?
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 1      A.  There were different times when some of our

 2 non-claims-related queues were building up inventory,

 3 and we needed to interface with them to try and get

 4 that.

 5      Q.  You eventually learned that there were queues

 6 that nobody worked, correct?

 7      A.  I wouldn't agree that nobody worked.  They

 8 weren't being worked timely.

 9      Q.  Page 13783, Line 8.

10               Question:  "You are aware that,

11          after you went live there were

12          documents that found their way into

13          DocDNA queues that were not being

14          worked, correct?"

15               Answer:  "Yes."

16          And Mr. Murray, you learned that there was a

17 buildup of inventory that initially went undetected,

18 right?

19      A.  Yes, that's correct.

20      Q.  And in your opinion, the buildup in the queues

21 was not the fault of the system you designed or

22 implemented, right?

23      A.  Pardon me?

24      Q.  You concluded that the buildup in the queues

25 was not the fault of the coding system you devised,
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 1 right?

 2      A.  Yes.

 3      Q.  You said, in fact, it was the responsibility

 4 of the people who were not working the queues, correct?

 5      A.  That were not moving that inventory timely;

 6 that's correct.

 7      Q.  Mr. Murray, who was responsible for the

 8 buildup of the documents in the queues that were not

 9 being worked?

10      MR. VELKEI:  Which queue?

11      MR. STRUMWASSER:  Q.  The ones that were not being

12 worked.

13      A.  For the most part they were not related to the

14 main process, the main claims-related mail flow.  80

15 percent of the documents that came in were related to

16 rework, and those would be managed.  And then 20

17 percent would go to various other departments, such as

18 service, Prescription Solutions, medical management,

19 network management, other non-claims-related areas that

20 had their own responsibility for managing their mail

21 volume.

22      Q.  Mr. Murray, I'm looking for a name.  Who was

23 responsible for not working queues that should have

24 been worked?

25      A.  It was -- there was no central responsibility
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 1 at that time.

 2      Q.  So it was nobody's fault?

 3      MR. VELKEI:  Objection, argumentative.

 4      THE COURT:  Sustained.

 5      MR. STRUMWASSER:  Well, your Honor, I'm trying to

 6 get to the management of this problem and the

 7 management of the queues.  And if he's -- the testimony

 8 I understand now is that nobody had responsibility for

 9 it.  And I want to make sure I understand that what

10 he's saying is that nobody should be faulted for having

11 not worked the queues.  If that's the answer, I'm happy

12 with it, but I want to make sure I've got a clear

13 record on that.

14      MR. VELKEI:  Your Honor, that's not what he said.

15 He said there are multiple -- there are a number of

16 departments.

17          And he says, "I want one person.  Who was it?"

18          Well, he said he can't answer that because

19 there were a number departments that were impacted that

20 were non-claims related.

21      MR. STRUMWASSER:  That's my point, that there was

22 nobody that could be said, "You know, the queue wasn't

23 worked.  And Mr. Jones, it was your fault," then that's

24 fine.  If there was --

25      THE COURT:  Do you know?
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 1      THE WITNESS:  Every queue had assigned a primary

 2 user and a management contact.  And we had a list

 3 probably of 100 different queues with different users

 4 and contacts.  At any given time, one or another might

 5 have been backing up.  So it wasn't one person's fault

 6 by any stretch.  It was a distributed responsibility of

 7 managing each department's own inventory of mail

 8 volume.  And the areas that would fall behind would

 9 change from time to time.

10      MR. STRUMWASSER:  Q.  Mr. Murray, with respect to

11 the REVA queues, were there multiple REVA queues that

12 experienced the buildup of inventory?

13      A.  No, not that I'm aware of.

14      Q.  Just one?

15      A.  The REVA queues were not experiencing buildups

16 in inventory.

17      Q.  Which queues were experiencing buildup?

18      A.  The non-claims-related queues such as

19 Prescription Solutions, member service, medical

20 management, network management.  At different times

21 there were different departments that would potentially

22 fall behind.

23      Q.  With respect to the medical eligibility --

24 excuse me, the member eligibility piece --

25      A.  Member service.
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 1      Q.  -- how many queues were there that were

 2 experiencing buildup?

 3      A.  My recollection is there were somewhere

 4 between four and eight member service queues.  In

 5 particular, the Secure Horizons queue had some

 6 significant aging because that role is moving from time

 7 to time.  The one was the one that we had the most

 8 trouble with.  And the -- some of the other commercial

 9 queues were also up and down at different times.

10          But -- so I would say maybe there was maybe

11 three queues at any given time that might have been --

12 had some large volume.

13      Q.  If there's a queue that is backing up

14 regarding member eligibility information, that would

15 impact claims, would it not?

16      A.  Well, it wasn't eligibility.  It was member

17 correspondence.  It was letters being sent in by a

18 member, and it was handled within the member service

19 department.

20      Q.  So, for example, a COCC would be an example of

21 one of those queues, right, an example of something

22 that went into one of those queues, right?

23      A.  No.  The COCC queue went to claims.  It was

24 the responsibility of claims.

25      Q.  I understood you to answer in my hypothetical
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 1 earlier about COCCs, when I asked you whether the

 2 member -- when the member was told to send in a COCC,

 3 whether it went to claims.  I understood you to say it

 4 went to customer service.  Am I misrecollecting?

 5      A.  You asked when it was faxed in.

 6      Q.  Mm-hmm?

 7      A.  If they faxed it in, the fax server was

 8 managed by service.  And then service would e-mail to

 9 claims.

10      Q.  "Service" being customer service?

11      A.  That's correct.  If it's mailed, in it would

12 go into DocDNA; it would get coded, creditable

13 coverage, and then it would go to a queue that's

14 managed by claims.

15      Q.  So if it went to customer service by fax, it

16 went into a queue at customer service, right?

17      A.  Not a DocDNA queue.  It was a fax server.

18      Q.  It went into a queue at customer service,

19 right?

20      A.  Presumably.

21      Q.  Are you aware of a buildup in those queues or

22 lack of working those queues?

23      A.  I'm not aware of it, no.

24      Q.  You also testified that a default queue was

25 set up in DocDNA for things that the people didn't know
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 1 what they were, right?

 2      A.  Undetermined.

 3      Q.  So if a doc typer in India, an operator in

 4 India, didn't know what a particular document was, he

 5 or she could put it in the default queue and someone

 6 else would presumably handle it, right?

 7      A.  Yes, that's correct.

 8      Q.  The default queue wouldn't help if the

 9 operator didn't know that he or she didn't know what

10 the document was, right?

11      MR. VELKEI:  Could you read that back?  I'm sorry.

12          (Record read)

13      MR. VELKEI:  Objection, vague.

14      THE COURT:  Overruled.

15      THE WITNESS:  I think what you're getting at is is

16 there a feedback loop for those things that are coded

17 "undetermined" and then subsequently routed to a

18 correct document type.  And, yes, we did have a

19 feedback loop for that process.

20      MR. STRUMWASSER:  I don't think that's what I was

21 asking.

22      THE COURT:  I think what he's asking is, if I'm

23 the coder and I think a document is X and I code it as

24 X, I could be wrong, and I wouldn't know that I was

25 wrong.  That can happen?
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 1      THE WITNESS:  At the moment of the transaction,

 2 that's correct, that could happen.

 3      MR. STRUMWASSER:  Q.  Right.  And that document

 4 would not go in the "undetermined" queue, right?

 5      A.  That's correct.

 6      MR. STRUMWASSER:  Thank you, your Honor.

 7      MR. VELKEI:  Time for a break?

 8      MR. STRUMWASSER:  Almost.

 9      MR. STRUMWASSER:  Show the witness a copy of 527,

10 your Honor.

11      MR. VELKEI:  Your Honor, maybe we could take a

12 break.  The witness -- I don't see his name on here

13 anywhere.  But I think I'm missing it.

14          So if we're going to get into a whole

15 discussion of does he know, has he -- you know, does he

16 know about information in a document he's never seen --

17      THE COURT:  Are you desperate for a break,

18 Mr. Velkei?

19      MR. VELKEI:  "Desperate" is not the word, your

20 Honor.  I just know we're going to spend time on this,

21 then we're going to be 10:30, 10:40.  It's just nice to

22 take regular breaks.

23      MR. STRUMWASSER:  I'd like to finish.

24      THE COURT:  Unless you really need to take a

25 break, which I respect, let's finish the document.
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 1      MR. VELKEI:  Okay.  Thank you for asking.  I

 2 appreciate it.

 3      THE COURT:  I'm as vulnerable as the rest.

 4      THE WITNESS:  Okay.

 5      MR. STRUMWASSER:  Q.  Okay.  So we're in January

 6 of '07, and if you would take a look at the second

 7 page, Bates 269 0, under "Headlines," the line that

 8 starts "RIMS rework issues," do you see that?

 9      A.  Yes.

10      Q.  "On January 22, there were 97k RIMS claims in

11 rework queues and 18-plus projects."

12          Now, I'm not asserting that you were on this

13 document or are responsible for knowing about it.  What

14 I'm asking you is is the fact that, in January of 2007

15 there were 97,000-plus -- 97,000 RIMS claims in rework

16 queues, is that a surprise to you?  Or were you aware

17 of it?  I'll ask you that.

18          And I think that only asks for a yes or no.

19      A.  Yes.

20      Q.  You were aware of that?

21      A.  Something in that range, yes.

22      MR. STRUMWASSER:  Okay.  Mr. Velkei can have his

23 break now.

24          (Recess taken)

25      MR. STRUMWASSER:  Q.  Mr. Murray, you testified
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 1 that you built reporting facilities into DocDNA in

 2 advance of the 2006 implementation, right?

 3      A.  Yes, that's correct.

 4      Q.  But the fact that documents were building up

 5 in queues and not being detected in '06 and '07, that

 6 was not detected by your reporting facilities, was it?

 7      A.  No, not initially, but we had the data to be

 8 able to detect it.  We just weren't using it right.

 9      Q.  You learned about these problems initially

10 from complaints from providers and consumers about

11 unprocessed claims, didn't you?

12      A.  No, that's not correct.

13      Q.  Mr. Murray, what does the term "reconciliation

14 reporting" refer to?

15      A.  Balancing between different parts of inventory

16 to make sure that there aren't any missing pieces.

17      Q.  That what goes in comes out?

18      A.  That's correct.

19      Q.  Would you agree that, when you rolled out

20 DocDNA, it didn't have reconciliation reporting

21 sufficient to detect the buildup of documents in the

22 queues?

23      A.  In certain queues that's correct.

24      Q.  And that it didn't have reconciliation

25 reporting sufficient to detect record locking problems?



14328

 1      MR. VELKEI:  Is this when the system went live?

 2      MR. STRUMWASSER:  Mm-hmm.

 3      THE WITNESS:  That was the one I was just

 4 referring to is the record locking issue.  We didn't

 5 have reconciliation reporting sufficient to detect

 6 that.

 7      MR. STRUMWASSER:  Show the witness a copy of

 8 Exhibit 365 in evidence.

 9      THE WITNESS:  Okay.

10      MR. STRUMWASSER:  Q.  Have you seen this document

11 before?

12      A.  It looks familiar.

13      Q.  Take a look if you would, please, at 6878, the

14 third bullet, No. 1, "End to End Reconciliation Gaps

15 (RMO to REVA)."

16      A.  Yes.

17      Q.  Do you agree, Mr. Murray, that even at the

18 time of the Lason summit there were end-to-end

19 reconciliation gaps from RMO to REVA?

20      A.  Yes.

21      MR. STRUMWASSER:  I'm going show the witness a

22 copy of 226, your Honor.

23      THE COURT:  Okay.

24      THE WITNESS:  Is there an area to focus?

25      MR. STRUMWASSER:  Q.  Sure.  Take a look at 7651
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 1 if you would, please.

 2      A.  Okay.

 3      Q.  Now, this is a stat as of April 15 of '08,

 4 right?

 5      A.  Yes.

 6      Q.  Notice my mastery of the term "stat."

 7          And on 6751 under "Key

 8 Issues/Risks/Dependencies," first of all, we have the

 9 item "Reporting Resources are minimal."  We're talking

10 about DocDNA here, right, and Lason?

11      A.  Yes, and REVA.

12      Q.  Well, on 7651, am I incorrect that this is a

13 DocDNA Lason page?

14      A.  Yes.

15      Q.  I'm incorrect?

16      A.  I'm sorry.  That this is a DocDNA Lason status

17 page.

18      Q.  Do you agree that as of April 8 of 2008, the

19 reporting resources were minimal?

20      A.  There was limitations.

21      Q.  Do you agree that they were minimal?

22      A.  No, I don't think they were minimal, but the

23 folks that wanted reports at any given time, they might

24 have had to wait.

25      Q.  The second bullet, "QA resources limited to
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 1 ad-hoc QA only.  Need formal QA program for

 2 unkeyables."

 3          First of all, "ad hoc" in that bullet is not a

 4 reference to a system but rather to the adjective

 5 ad hoc?

 6      A.  I believe that refers to on request but yes.

 7      Q.  And "QA" is quality assurance, correct?

 8      A.  Yes.

 9      Q.  So this is saying that at this time, in '08,

10 quality resources for Lason were only ad hoc, right?

11      A.  That's my understanding, yes.

12      Q.  And that there wasn't -- in April of '08, no

13 formal quality assurance program for the nonkeyables at

14 Lason, right?

15      A.  As far as I know, there was no regular

16 statistical sample of non-keyable operations at that

17 time.

18      Q.  So your understanding is consistent with this

19 second bullet?

20      A.  Yes.

21      Q.  In retrospect, do you believe that PacifiCare

22 should have implemented better reconciliations

23 processes from the beginning of when you went live?

24      MR. VELKEI:  Objection, your Honor.  It's not

25 relevant.  I don't see how that ties to one of the



14331

 1 alleged violations in this case.  I mean, it's not a

 2 negligence standard that I'm aware of that we're

 3 operating under in this case.

 4      THE COURT:  Overruled.

 5      MR. VELKEI:  Would you mind rereading the

 6 question?

 7          (Record read)

 8      THE WITNESS:  In retrospect, I believe we could

 9 have.

10      MR. STRUMWASSER:  Q.  But the question is should

11 you have?

12      A.  I'm not sure that that's necessarily correct.

13      Q.  Going back to that record locking problem in

14 REVA, you previously testified that you don't know why

15 the records were locking; is that right?

16      A.  Yes.

17      Q.  Do you -- and sitting here today, you still

18 don't know, correct?

19      A.  That's correct.

20      Q.  Do you know if anyone knows?

21      A.  I assume that Lason knows.

22      Q.  You assume, but you don't know?

23      A.  They were able to unlock the records and

24 release them to us.

25      Q.  To your knowledge, was there ever a root cause
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 1 analysis done for this record locking problem?

 2      A.  I'm not aware of it.  However, once we

 3 identified it and had reporting in to monitor it, it

 4 never became an issue again.

 5      Q.  What do you understand, as a black belt, the

 6 phrase "root cause" to refer to?

 7      A.  The underlying cause for why a defect occurs.

 8      Q.  So would you agree that, as that term is used

 9 in your business, one can identify and fix the

10 proximate cause of a problem but not get to the root

11 cause?

12      A.  Yes, that's certainly a possibility.

13      Q.  So, now, in that context, do you know whether

14 a root cause for the REVA record locking problem was

15 ever identified?

16      A.  I myself don't know, but it was never an issue

17 again.

18      Q.  Mr. Murray, you testified that when you

19 discussed your new document classification system back

20 in 2005 with ACS they indicated -- by the way, let me

21 ask you preliminary, ACS, that was Xerox, right?

22      A.  I'm not sure if there's a connection between

23 those companies.

24      Q.  Okay.  You testified that, when you discussed

25 your document classification system with ACS in '05,
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 1 that they indicated they had never dealt with more than

 2 four or five categories of documents, didn't they?

 3      A.  Yes.

 4      Q.  When you heard that in '05, did it occur to

 5 you that that might suggest that the system of 65

 6 categories might be too complex and needed to be

 7 reconsidered?

 8      A.  No.

 9      Q.  That did not plant any doubts in your mind

10 about the complexity of the 65-category system?

11      A.  No.

12      Q.  In fact, the initial testing with ACS

13 confirmed that it was a complex task, right?

14      A.  Yes.

15      Q.  But you concluded that the complexity was a

16 problem only because ACS didn't have experience with so

17 complex a classification scheme, didn't you?

18      A.  No.  I understood the process that we were

19 operating in our mailroom was extremely complex, and we

20 were trying to simplify it as best we could for the

21 vendor to take over that operation.

22      Q.  Well, you testified, starting at 13768 on

23 Line 24:

24               Question:  "So excepting the fact

25          that 65 were for that exercise -- that
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 1          testing exercise a fixed quantity,

 2          were you getting an indication that

 3          breaking these documents down into 65

 4          categories was proving to be too

 5          complex and difficult a task?"

 6               Answer:  "It was a complex task,

 7          and we were getting that indication

 8          because they only had experience with

 9          perhaps five or six different forms of

10          documents -- five or six different

11          form types in previous business they

12          had supported."

13          Do you remember that testimony?

14      A.  Yes, I do.

15      Q.  And the "they" in that is ACS, right?

16      A.  That's correct.

17      Q.  Now, when you sat down with Lason they

18 expressed no such hesitation about a 65-category

19 system, did they?

20      A.  No, I don't think they expressed no

21 hesitation.  They understood that it was a complex task

22 and wanted to make sure that we tested appropriately.

23      Q.  But they did not have the same level of

24 concern that ACS had about the complexity; do you

25 agree?
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 1      A.  That's correct.  It wasn't the same level of

 2 concern.

 3      Q.  In fact, they said that what you were asking

 4 them to do was similar to what they had been doing

 5 elsewhere, right?

 6      A.  Yes, within United.

 7      Q.  And you attributed that lesser concern to

 8 Lason having more experience with complex systems,

 9 right?

10      A.  Yes.

11      Q.  Now, in fact, Mr. Murray, Lason was not using

12 DocDNA for claim-related documents as early as 2006,

13 was it?

14      A.  No, they weren't.

15      Q.  And of course, Lason was not using your

16 65-category classification system for United, were

17 they?

18      A.  Not that particular version, no.  But they

19 were -- they had a similar classification process on

20 the WAND system that was used for other United

21 business.

22      Q.  On the what system?

23      A.  WAND, W-A-N-D.

24      Q.  I don't know that we've heard that before.

25 What's WAND?
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 1      A.  It is the document routing system for United

 2 that they use with their UNET platform.

 3      Q.  Do you know how many categories WAND had?

 4      A.  Not off the top of my head.

 5      Q.  Do you know what kind of training materials

 6 WAND used?

 7      A.  No, I don't.

 8      Q.  Do you know what kind of aids the operators

 9 had in classifying documents?

10      A.  No, I don't.

11      Q.  Lason did not reveal to you during its initial

12 meetings with you that it was not using DocDNA for

13 claim-related documents in early 2006, right?

14      MR. VELKEI:  "Claim-related documents" meaning

15 keyable?

16      MR. STRUMWASSER:  Q.  Claim-related documents.

17      A.  Yes.

18      Q.  They did?

19      A.  Yeah, they indicated that DocDNA was a

20 platform that was configured for many different

21 clients.

22      Q.  You did know in March of 2006 that Lason was

23 going to have to modify DocDNA to handle the Cypress

24 mailroom application, right?

25      A.  Yes.



14337

 1      Q.  So as of the spring of '06, you knew that ACS

 2 had never encountered a document classification system

 3 as complex as the one you had devised for PacifiCare,

 4 right?

 5      A.  Yes.

 6      Q.  And you knew that Lason was going to use a

 7 tool, DocDNA, that it was not using for claims

 8 documents at that time, right?

 9      A.  Yes.

10      Q.  And you knew that Lason was going to have to

11 modify DocDNA before it could be used to perform the

12 functions you were going to require of it, right?

13      A.  Yes.  That's standard.

14      Q.  And so my question to you is, did it occur to

15 you that Lason might just be going along with a

16 65-category system to mollify you and lock you into

17 PacifiCare's business?

18      A.  I'm not sure their intention could be to

19 mollify me.

20      THE COURT:  No.  But did you consider that as a

21 possibility?

22      THE WITNESS:  No.

23      MR. STRUMWASSER:  Q.  Mr. Murray, you testified

24 that the Cypress mailroom lacked an automated search

25 capability, right?
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 1      A.  Repeat that.  Sorry.

 2      Q.  Sure.  You testified that the Cypress mailroom

 3 that you were replacing, that lacked an automated

 4 search capability, right?

 5      MR. VELKEI:  As to what -- objection, vague.

 6      THE COURT:  Do you remember that testimony?

 7          Can you be more specific?

 8      MR. STRUMWASSER:  Sure.  13710, Line 22.

 9               "Prior to the online process

10          going live -- so go back to the old

11          Cypress mailroom -- was there ever

12          any ability to search claims while

13          they were -- prior to them being

14          processed?"

15               Answer:  "No."

16          Do you remember that testimony?

17      A.  Yes, I do.

18      Q.  And by that, you explained that, if you wanted

19 to know whether a given claim was in a stack of

20 documents, there was no way to find out except by going

21 through stack, right?

22      A.  Yes.

23      Q.  Now, under the manual system in operation at

24 Cypress, documents were supposed to be promptly

25 distributed to the user organizations, right?
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 1      A.  Yes.

 2      Q.  And those organizations typically had their

 3 own system within their organization to search with

 4 search capabilities, right?

 5      MR. VELKEI:  Objection, vague.

 6      THE COURT:  Do you understand the question?

 7      THE WITNESS:  I understand the question.  I'm not

 8 familiar with any search capabilities of mail that was

 9 waiting to be processed in any of the other

10 departments.

11      MR. STRUMWASSER:  Q.  How about claims?

12      A.  Not that I'm aware of.

13      Q.  So if a day one claim came in from a PLHIC

14 member, that document would be routed to claims

15 organization, right?

16      A.  No.  It would get scanned for keying.

17      Q.  And then it would get keyed, and then it would

18 get sent to the claims organization, right?

19      A.  Then it would be in a claims queue; by then,

20 it's logged.

21      Q.  And searchable, right?

22      A.  Of course.

23      Q.  Similarly, a rework document would get

24 scanned, would go to the reworks folks, and would be

25 searchable within REVA, right?
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 1      A.  No.  We weren't scanning REVA documents.

 2      Q.  Neither before nor after Lason?

 3      A.  We scanned HMO with ACS.  We started that in

 4 January of '06, and then we transitioned that to -- to

 5 Lason July of '06.  And we were scanning then as well.

 6      Q.  Would you agree that the absence of a search

 7 capability at the Cypress mailroom only mattered while

 8 the document sat in the mailroom?

 9      A.  No.

10      Q.  You don't agree with that?

11      A.  I don't agree with that.

12      Q.  Well, after the document leaves the Cypress

13 mailroom, it's not searchable by the Cypress mailroom,

14 right?

15      MR. VELKEI:  Are we talking about before?

16      MR. STRUMWASSER:  Yes.

17      MR. VELKEI:  Okay.

18      THE WITNESS:  The issue with searchable, my

19 understanding is the non-REVA DocDNA queues where

20 inventory was sitting in inventory waiting to be

21 worked, in the old Cypress process, if they identified

22 for instance boxes -- or a pile of COB information,

23 that would batch that up and send it to the COB

24 organization.  And it would sit on a desk or in a file

25 cabinet until somebody got to it.
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 1          During that period of time it wouldn't be

 2 searchable.  Similarly, during the period time that

 3 it's in DocDNA, waiting to be researched, it's not

 4 searchable either during this period of time.

 5      MR. STRUMWASSER:  Q.  But truth be told, when it's

 6 in a stack of documents, it's searchable; it's just not

 7 automatically searchable, right?

 8      A.  I guess you could finger through it, yes.

 9      Q.  That's how I do it, make my living.

10          But you don't have that same ability to finger

11 through images in a queue, right?

12      A.  Sure.  You could open up each image and look

13 at them real quick.

14      Q.  When a pile of documents built up in the

15 Cypress mailroom, they literally formed a pile, right?

16      MR. VELKEI:  When a pile of documents built up,

17 they literally formed a pile?

18      MR. STRUMWASSER:  Yeah.

19      MR. VELKEI:  Objection, vague.

20      THE COURT:  Did you understand the question?

21      THE WITNESS:  Before or after they sort?

22      MR. STRUMWASSER:  Q.  I'm sorry?

23      A.  Before or after they sort the pile?

24      Q.  Let's say before.

25      A.  Before, it would be a pile of un sorted
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 1 correspondence.

 2      Q.  And after they sorted, it would be a pile

 3 of sorted --

 4      A.  Multiple piles of sorted correspondence.

 5      Q.  Right.  And the piles themselves are right in

 6 front of the people who are responsible for them,

 7 right?

 8      A.  They would mail them off to the responsible

 9 departments.

10      Q.  But I'm just talking about the problem of

11 searchability in the Cypress mailroom.  And the point

12 here is, when there's a pile of documents still in the

13 Cypress mailroom, it's a pile in front of people.  They

14 can see it, right?

15      MR. VELKEI:  I don't think the witness is

16 disagreeing with that.

17      THE COURT:  All right.

18          So is that true?

19      THE WITNESS:  Yes, it's a pile.

20      MR. STRUMWASSER:  Q.  But documents in a DocDNA

21 queue are literally invisible, right?

22      A.  No.

23      Q.  Would you agree that it is easier for

24 responsible staff to not be aware of documents in a

25 computer queue than to not be aware of a pile of
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 1 documents on a table?

 2      A.  Yes, I would agree with that.

 3      Q.  You testified that PacifiCare had experienced

 4 misrouting before it did the outsourcing, right?

 5      A.  Yes.

 6      Q.  And you anticipated some misrouting under the

 7 system you designed and helped implement, the Lason

 8 system, right?

 9      A.  Yes.

10      Q.  But you did not build a search capability into

11 the DocDNA system because you expected the system to

12 work, right?

13      A.  I wouldn't say that those two are connected.

14 I expected it would be searchable once the documents

15 were processed.

16      Q.  Page 13708, Line 20, this was your answer.  I

17 don't have the question here, but your answer was:

18                    "Well, the process was

19               designed to distribute mail to

20               the appropriate department for

21               handling.  And during that process,

22               what we're trying to do is get

23               the right document to the right

24               area so that it can be handled.

25               And during that intermediate
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 1               period of time, we didn't

 2               anticipate that there was going

 3               to be a need to be able to search

 4               because the document should be

 5               turned around quickly and then

 6               saved to our FileNET system for

 7               permanent storage where everybody

 8               can see it."

 9               Do you recall that testimony?

10      A.  Yes, I do.

11      Q.  And rather than build into the system a

12 facility to detect misrouting and buildup in queues,

13 you chose instead just to focus on minimizing the

14 misrouting, correct?

15      A.  Yes.

16      Q.  Instead, you decided to rely on the search

17 capabilities of the downstream systems like Claims

18 Exchange, correct?

19      A.  FileNET.

20      Q.  FileNET.  Now, did you realize when you were

21 initially designing the system that, if a document

22 didn't get downstream to the next system, to a system

23 that had a search capability, you wouldn't be able to

24 find that document?  Did you realize that at the time?

25      A.  We didn't realize it would be an issue.
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 1      Q.  So you realized that it was -- that the

 2 document would not be searchable, but you didn't think

 3 it was going to be an issue?

 4      A.  That's correct.

 5      Q.  But you did anticipate there would be

 6 misroutings?

 7      A.  Yes.

 8      Q.  And in your pre-implementation testing, you

 9 did not test for documents not getting routed out of

10 DocDNA, did you?

11      A.  Well, we did test for it.

12      Q.  In your pre-implementation testing of your

13 system, did you test for documents that -- to see

14 whether or not documents would not get -- would get

15 stuck and didn't get out of DocDNA?

16      A.  Yes, we tested for that.

17      Q.  And what did you determine in the

18 pre-implementation phase?

19      A.  That there were transferring through as

20 expected.

21      Q.  So you did test for it, and you didn't detect

22 that possibility?

23      A.  That's correct.

24      Q.  And in your pre-implementation testing, you

25 did not test for the consequences of documents being
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 1 misrouted, did you?

 2      MR. VELKEI:  Objection, vague.

 3      THE COURT:  Did you understand the question?

 4      THE WITNESS:  I'm not sure how would you test for

 5 a consequence, so I'm not sure how to answer that

 6 question.

 7      MR. STRUMWASSER:  Q.  Well, sitting here today,

 8 what are the consequences of a document getting stuck

 9 in DocDNA and not getting out?

10      A.  Your previous question was about the

11 consequences of misrouting.  And we have the ability to

12 reroute within the system, so we did test for that.

13          But your question was did we test for the

14 consequences of misrouting.  I'm not sure how to answer

15 that question.

16      Q.  Okay.  How about testing for the consequences

17 of a document getting stuck in DocDNA?  You didn't test

18 for the consequences of that, did you?

19      A.  We tested --

20      MR. VELKEI:  Let him finish the question.

21      THE WITNESS:  Sorry.

22      MR. STRUMWASSER:  Q.  You did not test for the

23 consequences of what would happen if a document got

24 stuck in DocDNA and didn't get out.

25      A.  Again, I'm not sure how to test for a
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 1 consequence.  We did test for documents proceeding

 2 through the next system.

 3      Q.  And you didn't detect any of those?

 4      A.  And we didn't detect any problems with

 5 documents transferring.

 6      Q.  And at the time you designed the system, you

 7 did not anticipate that documents failing to get out of

 8 DocDNA would be an issue, did you?

 9      A.  We did anticipate that that would be an issue,

10 and we tested for it and didn't find any issues.

11      Q.  13710, Line 8.

12               Question:  "Now at the time the

13          system was designed by you and your

14          team, did you anticipate" --

15          I'm sorry.  I've got to go back to the Line 4.

16               "So if I understand correctly,

17          then, the issue was solely while the

18          document was awaiting processing

19          within DocDNA?"

20               Answer:  "That's correct."

21               Question:  "Now, at the time

22          the system was designed by you and

23          your team, did you anticipate that

24          would be an issue?"

25               And the answer is:  "No, we
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 1          didn't."

 2          Do you remember that testimony?

 3      A.  Yes.

 4      Q.  Would you agree that misrouting of computer

 5 images is more likely to occur than misrouting of paper

 6 documents?

 7      MR. VELKEI:  I think it's an incomplete

 8 hypothetical, your Honor.  Misrouted paper documents in

 9 a manual system like the Cypress mailroom, I think --

10 and it's also vague.

11      THE COURT:  Did you understand the question?

12          Can you read the question.

13          (Record read)

14      THE COURT:  I'll allow it as a general question.

15      THE WITNESS:  No, I don't believe it is more

16 likely.

17      MR. STRUMWASSER:  Q.  Okay.  Setting aside whether

18 the misrouting is more likely, would you agree that the

19 misrouting of a computer image is more likely to go

20 undetected than the misrouting of a paper document?

21      MR. VELKEI:  Same objections.

22      THE COURT:  Overruled.

23      THE WITNESS:  No, I actually think the misrouting

24 of an electronic image is actually easier to detect

25 because we have the ability to track when those
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 1 documents get transferred.  And in the paper process,

 2 we didn't.

 3      MR. STRUMWASSER:  Q.  Okay.  Would you agree that

 4 absent an adequate reconciliation process, misrouting

 5 of computer images -- for a computer system, that

 6 misrouting of computer images is more likely to go

 7 undetected than misrouting of paper documents?

 8      MR. VELKEI:  Objection, vague, incomplete

 9 hypothetical.

10      THE COURT:  I don't think it's a hypothetical.

11 It's a question.

12          Would you repeat the question.

13      MR. VELKEI:  It is a hypothetical, your Honor,

14 because I mean there's not a lot of meat around what

15 the paper routing system is.  It's a very general

16 question.

17          (Record read)

18      MR. STRUMWASSER:  I'll start over.

19      Q.  Would you agree, Mr. Murray, that absent an

20 adequate reconciliation process for the routing of

21 computer images, the misrouting of computer images is

22 more likely to go undetected than the misrouting of

23 paper documents?

24      MR. VELKEI:  And I guess the reason I raise it --

25 I'll impose an objection.  Is there a reconciliation
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 1 system on the paper side or not?  I mean it --

 2      THE COURT:  Overruled.

 3      THE WITNESS:  The reconciliation gap that we had

 4 early on was related to a specific process, not due to

 5 misdirects.

 6          The misdirects or the misroutes that may occur

 7 from time to time are still in inventory.  And so I

 8 don't believe that it's, specifically for misroutes,

 9 any different than misrouting paper between misrouting

10 electronic.

11      MR. STRUMWASSER:  Q.  If Ms. Vonderhaar misroutes

12 a paper document that should have gone to Mr. Sing, it

13 sits on her desk or her in-basket, right?

14      A.  Yes.

15      Q.  And she sees it, it's in front of her until

16 she does something with it, right?

17      A.  Yes.

18      Q.  But if she gets an electronic transmission and

19 doesn't deal with it immediately, it can get lost

20 quickly among her electronic records, right?

21      MR. VELKEI:  Objection, calls for speculation

22 about Ms. Vonerhaar's practice of reviewing electronic

23 files.

24      THE COURT:  All right.  Go on.

25      MR. STRUMWASSER:  Ms. Vonderhaar is just an
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 1 exemplar.

 2      MR. VELKEI:  But that just illustrates the point

 3 it calls for speculation.

 4      THE COURT:  I'll allow it.

 5      THE WITNESS:  I don't think it's any different,

 6 assuming that there's another piece of paper on top of

 7 the Mr. Sing letter on her desk.

 8      THE COURT:  Let's move on.

 9      MR. STRUMWASSER:  Okay.

10      Q.  Mr. Murray, would you agree that the problem

11 of record locking persisted into the second half of

12 2007?

13      MR. VELKEI:  Vague as to "record locking."

14      THE COURT:  Do you understand the question?

15      THE WITNESS:  I believe so.

16      THE COURT:  All right.  I'll allow it.

17      THE WITNESS:  It may have occurred, but we have

18 had a system to detect and daily report to send back to

19 Lason to look into any potential record locks.

20      MR. STRUMWASSER:  Q.  So by, let's say, September

21 of 2007, any record locking problem would have been

22 detected?

23      MR. VELKEI:  Lack of foundation, calls for

24 speculation.

25      THE COURT:  If you know.
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 1      THE WITNESS:  I left that position in April of

 2 2007.  So my assumption is that it would have, but I'm

 3 speculating.

 4      MR. STRUMWASSER:  Q.  My recollection is that your

 5 testimony was that the record locking problem occurred,

 6 was detected, and did not occur again.  Is that your

 7 recollection of your testimony?

 8      A.  No.  It is no longer an issue because we were

 9 able to find them.  If they happened, it was much lower

10 volume, and they were immediately resolved.

11      Q.  So you are not aware of a gap in Lason

12 oversight that led to document locking continuing into

13 September of '07 and going undetected at least

14 initially?

15      A.  I can't say that I'm familiar with anything

16 like that.

17      Q.  Mr. Murray, would you agree that your big idea

18 with regard to the mailroom in 2005 was to have the

19 mailroom do document typing rather than just routing?

20      MR. VELKEI:  "Big idea"?  Objection, vague.

21      THE COURT:  Do you understand the question?

22      THE WITNESS:  Could you repeat the question.

23          (Record read)

24      THE WITNESS:  I think that's a simplification of

25 what the idea was.
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 1      MR. STRUMWASSER:  Q.  But that was the major

 2 change in the mail processing that you introduced, the

 3 notion that the mailroom people who would now go from

 4 Cypress folks to Lason -- that rather than routing the

 5 documents, they would document type them?

 6      A.  Yes.  I had concern about people having to

 7 know the destination of documents.

 8      Q.  Now, in that Cypress mailroom, pre-Lason,

 9 employees literally didn't care what a document was as

10 long as they knew where to route it, right?

11      A.  I'm not sure that's accurate.  In order to

12 know where to route it, you had to be able to determine

13 what the document was.

14      Q.  Really?  Okay.  So if a document comes in, and

15 it says "Ellen Vonderhaar, Vice President of

16 PacifiCare," what more do they need to know in order to

17 route it?

18      A.  We're talking the Cypress claims mailroom?

19      Q.  Yeah.

20      A.  For personal mail, they would just need to

21 direct it to the person it was addressed to.

22      Q.  So you would agree that, for some subset of

23 the mail that comes in, that subset -- the items in

24 that subset could be routed correctly without the

25 mailroom clerk knowing what it is at all, right?
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 1      A.  Yes.

 2      Q.  So the process you came up with called for

 3 correspondence documents to be classified into 65

 4 categories, and then the computer would do the routing,

 5 right?

 6      A.  Yes.

 7      Q.  In your view, that's a simpler system than

 8 PacifiCare had in the Cypress mailroom, right?

 9      A.  Yes, it is.

10      Q.  And the document typing rules of those 65

11 categories ended up being very complex; don't you

12 agree?

13      A.  Yes, they were complex.

14      Q.  And you've seen documents, I believe, that

15 referred to the business rules for document typing as

16 fragmented and complex, right?

17      A.  Yes, I have.

18      Q.  And in fact, you were getting subsequent

19 questions from Lason India about how to classify

20 documents well into 2007, right?

21      A.  Certainly, because we were doing outreach with

22 them, feedback, and trying to improve the quality of

23 routing all through that period of time.

24      Q.  And ultimately in 2008, PacifiCare/United

25 decided it was necessary to simplify the rules for
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 1 categorizing documents, correct?

 2      A.  Yes, that's correct.

 3      Q.  So you would agree, would you not, that a

 4 system that relies on identifying what a document is

 5 rather than determining where a document should be

 6 routed can at least in some instances be more complex?

 7      A.  I don't think that's the case within our

 8 process.

 9      Q.  Not for any documents?

10      A.  Well, there are certain hierarchies.  And your

11 example before that, if somebody's specific name is on

12 it, you don't have to go any further -- and that was

13 true in the Cypress mailroom.  And that was also true

14 in the Lason process because, if there was specific

15 addressed mail, they would return that directly to the

16 business office without going through DocDNA.

17      Q.  Well, if my example was over-specific, then I

18 don't want us to go with that.

19          There exists a body of documents that need to

20 be routed by the mailroom function that can be routed

21 without knowing the things that get them classified in

22 the 65 categories, right?

23      A.  I'm not coming up with anything at the moment

24 that would lead me to agree with that.  So, I mean --

25      Q.  Mr. Murray, would you agree that there are
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 1 more categories than destinations?

 2      A.  No.

 3      Q.  So then we have 65 categories, and you're

 4 saying that there were more than 65 destinations?

 5      A.  Yes.

 6      Q.  So the categories by themselves were not

 7 sufficient to determine the routing, were they?

 8      A.  That's correct.

 9      Q.  So you needed multiple pieces of information

10 for the Lason system in order to get proper routing,

11 including document type?

12      A.  Yes.

13      Q.  Now, this change from routing documents to

14 classifying documents, that was essential to being able

15 to outsource the mailroom function, wasn't it?

16      A.  I thought that was the most effective way to

17 do it.

18      Q.  It was essential, wasn't it?

19      A.  I'm not sure it was essential, but it

20 certainly made training that function much easier.

21      Q.  The Cypress mailroom was staffed by people in

22 the company, right?

23      A.  Yes.

24      Q.  They were familiar with its organization?

25      MR. VELKEI:  Calls for speculation.
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 1      THE WITNESS:  I'm not sure they were completely

 2 familiar.  They had a grid they would use to identify

 3 where things would go.

 4      MR. STRUMWASSER:  Q.  You would agree, would you

 5 not, that, after a while in a Cypress mailroom,

 6 personnel got to know the organization and the

 7 destinations pretty well?  Would you agree?

 8      A.  Certainly after a while.

 9      Q.  And those who did not know had somebody right

10 at hand whom they could ask, "Where does this document

11 go?"  Right?

12      A.  I'm not sure that's necessarily the case

13 because sometimes things would come in that were

14 outside the scope of what perhaps anybody in the

15 mailroom was familiar with.

16      Q.  And that would be a problem both for Cypress

17 and for India?

18      A.  That's correct.

19      Q.  But for the documents outside of that

20 category, there are a lot of documents that the folks

21 in the Cypress mailroom knew how to route because they

22 knew the company, they knew the personnel, they knew

23 the organization chart?

24      A.  That was a very difficult position to train.

25 And there was not a lot of turnover.  And to bring
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 1 somebody in new to be able to learn that function took

 2 a great deal of time.

 3      Q.  When you brought somebody in, they would start

 4 by sitting next to or standing next to somebody who was

 5 doing it, and that person would show them what they

 6 were doing, and then they would gradually assume

 7 responsibilities.  And as they got hung up, they would

 8 be able to say to the more experienced person, "What

 9 about this?  Right?

10      A.  Yes.

11      Q.  None of that could take place in India, right?

12      MR. VELKEI:  None of what?  Objection, vague.

13      THE COURT:  Overruled.

14          However, I really liked our old calendar when

15 it was in a book and I could go walk up to the book and

16 go and look through the calendar.  But it's on the

17 computer now, you know?  So....

18      MR. STRUMWASSER:  My point is -- I'm not arguing

19 which is better, but what I'm arguing is this change at

20 this time was necessitated not by which was better but

21 by what was necessary to do the outsourcing.

22      MR. VELKEI:  It seems to me, your Honor, that

23 Mr. Strumwasser is taking the position that the old

24 mailroom is better than the new system.  And, I mean,

25 to your point, your Honor, I appreciate it.  It's
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 1 just --

 2      THE COURT:  I think you can ask him whether or not

 3 it was necessitated by outsourcing, but he's basically

 4 said no.

 5      MR. STRUMWASSER:  And I'm testing it.

 6      THE COURT:  You can test it a little bit, but

 7 honestly, I had to move on with my practice manager.

 8 People have to do that.  It's just the way it is.

 9      MR. STRUMWASSER:  Right.  Understood.

10      THE COURT:  All right.  Let's move on.

11      MR. STRUMWASSER:  Q.  Just to get closure on that

12 question, the people in India would not have the

13 benefit of personal knowledge of the organization of

14 personnel like the people in Cypress had, right?

15      A.  But they didn't need to.  And if they needed

16 help with classifying documents, I was available; other

17 folks on my team were available to be able to provide

18 that feedback.

19      Q.  Would you agree, Mr. Murray that, before 2006,

20 there was never an instance in the Cypress mailroom of

21 over 14,000 non-keyable documents requiring rework but

22 getting locked, not available to the rework teams?

23      A.  Yes.

24      Q.  You never discovered -- that is to say,

25 PacifiCare never discovered, to the best of your
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 1 knowledge, before 2006 that the rework team didn't even

 2 know about 6 percent of the non-keyable mail that had

 3 been received in a five-month period, right?

 4      MR. VELKEI:  Assumes facts not in evidence.  This

 5 6 percent, I don't know where that's coming from.

 6      THE COURT:  Well --

 7      MR. STRUMWASSER:  It's in the record, but....

 8      MR. VELKEI:  Could you cite to where in the record

 9 it is?

10      THE COURT:  Yes.  I don't remember it being

11 something that --

12      MR. STRUMWASSER:  341.  I don't have the exhibit

13 with me.

14      THE COURT:  -- as a percentage.

15      MR. STRUMWASSER:  Actually, I do have it with me.

16 I was misinformed about my state of knowledge.

17      THE COURT:  I just don't remember it being stated

18 as a percentage.  That doesn't mean it wasn't.

19          I don't see it stated as a percentage.

20      MR. STRUMWASSER:  All right.  Let me just

21 rephrase.

22      THE COURT:  That doesn't mean it isn't correct.

23      MR. STRUMWASSER:  Let me do it this way, your

24 Honor.

25      Q.  You're familiar with the problem that is
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 1 described in 341?

 2      A.  Yes, I am.

 3      Q.  Are you aware of any comparable problem that

 4 occurred in the Cypress mailroom prior to '06?

 5      MR. VELKEI:  Involving DocDNA?

 6      MR. STRUMWASSER:  No, of course not.

 7      MR. VELKEI:  Well, that's the point.  Of course

 8 not.

 9      THE COURT:  Overruled.

10      THE WITNESS:  I'm familiar with different

11 instances of building up of inventory that would far

12 exceed this, not specifically with something being not

13 visible or unaware of.  So I agree with that.

14      MR. STRUMWASSER:  Q.  Okay.  There was never a

15 time before '06 when you had a backlog of 97,000 RIMS

16 claims awaiting rework, was there?

17      MR. VELKEI:  Misstates the record.  The issue,

18 your Honor, was 97,000 claims were being reviewed to

19 see if they needed to be reworked.

20      THE COURT:  All right.

21      MR. STRUMWASSER:  Q.  You didn't have that

22 condition prior to '06, did you?

23      MR. VELKEI:  Calls for speculation, lack of

24 foundation.

25      THE COURT:  If you know.
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 1      THE WITNESS:  Yes.  That was not a unique

 2 situation.

 3      MR. STRUMWASSER:  Q.  97,000 claims waiting for

 4 rework?

 5      THE COURT:  Waiting to be reviewed.

 6      MR. STRUMWASSER:  Yes, right.

 7      Q.  For rework?

 8      A.  That's not unusual.

 9      Q.  Was there ever a time before 2006, to the best

10 of your knowledge, under the regime of the Cypress

11 mailroom that as many as 62 percent of keyable claims

12 had match issues causing them to error out in Claims

13 Exchange research queues?

14      MR. VELKEI:  Same objections.

15      THE COURT:  Overruled.

16          If you know.

17      THE WITNESS:  We always had processes in place to

18 back up the systematic processes.  I'm not too familiar

19 with what the relative percentages were, but it's

20 probably very close to that.

21      MR. STRUMWASSER:  Q.  To 62 percent?

22      A.  That wouldn't surprise me.

23      Q.  Do you know of single month prior to January

24 of '06 in which as many as 74,000 claims were rejected

25 from RIMS?
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 1      MR. VELKEI:  Objection, calls for speculation.

 2 This is argumentative at this point, your Honor.  I

 3 mean, he didn't have visibility or responsibility.

 4      THE COURT:  If he knows.

 5      THE WITNESS:  I don't know.

 6      MR. STRUMWASSER:  Q.  Have you ever heard -- had

 7 you ever heard or have you heard to date of instances

 8 in prior to January of '06 that as many as 9,000

 9 secondary documents had not been indexed by member

10 number or claim number and had become unretrievable?

11      A.  No, I haven't.

12      Q.  Prior to 2006, did PacifiCare ever to your

13 knowledge receive thousands of reports of lost COCCs?

14      MR. VELKEI:  Thousands?  Misstates the record,

15 assumes facts not in evidence.

16      THE COURT:  Overruled.

17      THE WITNESS:  No.

18      MR. STRUMWASSER:  No further questions.

19      THE COURT:  Okay.

20      MR. VELKEI:  Maybe we just break, come back at

21 1:00.  I have a half an hour, but there are a couple

22 documents I wanted to pull.

23      THE COURT:  1:00?

24      MR. STRUMWASSER:  That's fine.

25      MR. VELKEI:  Or 1:30.  If 1:00's okay --
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 1      THE COURT:  I'm fine with 1:00.

 2          (Whereupon, the luncheon recess was

 3           taken at 11:35 o'clock a.m.)
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 1

 2                     AFTERNOON SESSION

 3                         ---o0o---

 4          (Whereupon, the appearance of all

 5           parties having been duly noted for

 6           the record, the proceedings resumed

 7           at 1:14 o'clock p.m.)

 8      THE COURT:  We'll go back on the record.

 9            REDIRECT EXAMINATION BY MR. VELKEI

10      MR. VELKEI:  Good afternoon, Mr. Murray.

11      A.  Good afternoon.

12      Q.  I just had some follow-up questions in light

13 of the cross-examination of the Department.

14          Now, there's been some references in your

15 testimony on cross-examination to a lack of management

16 queues.  Can you explain what you mean when you use

17 that term?

18      A.  Yes.  The process of distributing all of this

19 mail went to various different organizations in the

20 company.  And the process of working those queues by

21 individuals is really what I was referring to, like, on

22 an individual basis, whether they might be related to a

23 network management queue and there might be one or two

24 folks that are managing that queue, and if they were

25 failing to stay current on it, then that would be the
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 1 lack of management I was referring to.

 2      Q.  So you're talking about the individuals

 3 actually managing workload within their own queue?

 4      A.  Yes.

 5      Q.  Now, what was the reason?  What do you think

 6 was going on there?

 7      A.  I think for some areas there was a -- it was a

 8 paradigm shift for them.  Even though in concept they

 9 understood that we were moving from a paper mail

10 process to an electronic process, the fact they didn't

11 have a stack of mail coming in several times a week

12 and, you know, sitting on their desk or near them or in

13 a file cabinet that they knew they had to address, that

14 presence of the physical document was no longer there.

15          So when competing priorities came up, they may

16 have forgotten about or not paid as much attention to

17 as they should to the actual work in the queue and

18 aging.

19      Q.  Was this problem affecting all of the queues?

20      A.  No.  What we recognized was that, for the most

21 part, it was the queues in the Department that weren't

22 used to working in a production environment, such as

23 network management or perhaps member service or some of

24 the other Prescription Solutions areas that, you know,

25 this was kind of outside of what they would normally
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 1 do.

 2      Q.  Did the problem that you identified impact

 3 management of claims-related correspondence queues?

 4      A.  Not primarily.  It was -- again, the claims

 5 organization, being used to working in a queue

 6 environment, would keep a solid handle on their queues,

 7 that it was the areas outside of that that were

 8 typically the ones that would get behind.

 9          And it wasn't always the same ones.  It would

10 be perhaps one one month, another another month.  And

11 we would need to send that information out so they

12 would be aware of that and work them down.

13      Q.  When you said "outside," you mean outside of

14 claims?

15      A.  That's correct.

16      MR. VELKEI:  I'd like to talk a little bit more

17 about the process you designed, so give me a moment.  I

18 want to mark as exhibit next in order -- I believe it's

19 5467 -- a chart entitled, "Document Type Guidelines

20 (Post Transition)."

21      THE COURT:  Correct, 5467.

22      MR. VELKEI:  Thank you, your Honor.

23          (Respondent's Exhibit 5467 marked

24           for identification)

25      MR. VELKEI:  Why don't you take a moment to lock
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 1 that over, Mr. Murray.

 2      A.  Okay.

 3      Q.  Do you recognize what's been marked for

 4 identification as 5467?

 5      A.  Yes, I do.

 6      Q.  Can you tell us what's reflected here?

 7      A.  This is a representation of the process that

 8 an operator would go through to try and identify the

 9 doc type.  It basically breaks it down into five or six

10 categories of document based on where the document came

11 from.

12      Q.  Now, 5467, does this reflect the design that

13 was in place at the time Lason went live or the

14 subsequent redesign that occurred in 2008?

15      A.  This was the initial go-live strategy.

16      Q.  And if you could just briefly -- just talk

17 about how this process worked.  What is this row here?

18 And, then, what happens?

19          So when somebody at Lason gets a piece of

20 correspondence, how do they use this system to know

21 where to place it or how to identify it?

22      A.  Sure.  It's a three-step process.  The first

23 is identify where the document came from and, in some

24 cases, what it's referring to, for instance, with

25 specialty products.
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 1          Then once you've established that, then there

 2 are a small number of groupings that the document might

 3 fall under.  And then within that grouping, there would

 4 be any number of doc types from 1 and to, in this case,

 5 I think 7 is the largest number within the doc type

 6 grouping.

 7      THE COURT:  Actually, I see a 10, but I don't know

 8 if that has significance.

 9      THE WITNESS:  You have sharp eyes.  Thank you.

10      MR. STRUMWASSER:  So your Honor understood that

11 answer to refer to the number of parentheses rather

12 than number of rows?

13      THE COURT:  Yes.

14      THE WITNESS:  That's correct.  The number of

15 parentheses is the actual number of doc types within a

16 grouping.  So depending on what it is, they could

17 quickly get to the answer of what the doc type is using

18 this strategy.

19      MR. VELKEI:  Q.  The numbers in blue, are these

20 numbers going to add up to the 65 that we've been

21 referring to?

22      A.  It will be close, but there's some duplication

23 between groups.  For instance, "Additional Information"

24 doc types might show up under multiple groups.  So it's

25 a little bit higher than 65.
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 1      Q.  Did the folks at Lason receive training on

 2 this process reflected in 5467?

 3      A.  Yes, they did.

 4      Q.  If you would just talk a little bit more,

 5 Mr. Murray, about the training that folks at Lason

 6 received.

 7      A.  Well, we shared with them the binder that

 8 we've discussed previously and went into detail through

 9 each of the different categories, made sure that they

10 were understanding of the strategy of identifying the

11 source in order to narrow down the number of choices

12 that they needed to go to.

13          Then we went through several rounds of doing

14 sample documents to ensure that how they were document

15 typing those specific examples was matching up with

16 what our understanding would be for those.

17      Q.  All right.  I thought maybe it would be useful

18 to take a couple of examples, and you just walk us

19 through the process of how the doc type occurred.

20          So I'd like to show you an exhibit that has

21 been previously entered into evidence as Exhibit 296,

22 which is a letter from Ms. Kim Kearns to Maria Verdigo

23 [phonetic] dated April 3rd, 2006.

24      MR. STRUMWASSER:  Is this really redirect?

25      MR. VELKEI:  Yes.  The issue is that --
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 1      MR. STRUMWASSER:  I wasn't asking you, Mr. Velkei.

 2      MR. VELKEI:  -- there's some level of complexity,

 3 your Honor, that this was impossible for folks to

 4 undertake.  So I wanted just to illustrate that it

 5 really isn't that complicated.  So we have the chart to

 6 show how it works and a couple of examples, tangible

 7 evidence or illustrations, of the process.

 8      THE COURT:  It seems like it's related to

 9 something we're discussing, but I don't want to spend a

10 lot of time on this.

11      MR. VELKEI:  We won't, your Honor.

12      THE COURT:  And I think I added up to 72.

13      MR. STRUMWASSER:  Me too.

14      MR. VELKEI:  Q.  So before we get there, the Court

15 has said that the number she adds up to is 72.  Where

16 does that number come from, and why don't it jibe with

17 the 65 --

18      THE COURT:  He said already it's because there's

19 duplication of the numbers.

20      MR. VELKEI:  Okay.

21      Q.  So, Mr. Murray, looking at Exhibit 296, could

22 you explain, using this as an illustration, how the

23 process works?

24      A.  Yes.  The first step, again, is look at the

25 document, identify where it's coming from.
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 1          In this case, it's a provider.  And so we'd go

 2 under the "Provider."  The question is does it include

 3 a PHS letter or an EOP or not.  In this case, it does

 4 not.  So it would go "Provider" -- I'm sorry.  The flow

 5 chart is backwards.  The "without" is the one that

 6 refers to the 3 grouping.  Sorry about that.  I helped

 7 in preparing this, so it's my fault.

 8      THE COURT:  May I make that change on the

 9 document?

10      MR. STRUMWASSER:  I think that would be great.

11 So I should eliminate the word "out" on the right side

12 and add it in on the left side?

13      THE WITNESS:  Yes.

14      MR. VELKEI:  Thank you, your Honor.

15      MR. VELKEI:  Q.  So with that correction,

16 Mr. Murray, you've identified it as a letter from a

17 provider.  So what's, then, the next step?

18      A.  So in the context of Exhibit 5445, which is

19 where the documentation actually is, we would go to

20 Section D.

21          (Reporter interruption)

22      THE WITNESS:  D, as in dog.

23      MR. STRUMWASSER:  Should be C, as in complex.

24      THE WITNESS:  And this will be provider

25 information updates because it's referencing a CPT
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 1 code, which is D7 in this case.

 2          And then within the D7 category, there are

 3 three doc types, "Provider Demographic

 4 Add/change/term," "Non-compliant member letter," and

 5 "Provider Medicare Fee Schedule."  In this case, I'm

 6 not seeing the actual code lists, so it might fall

 7 under "Fee Schedule"; it might fall under

 8 "Add/change/term."  So it could fall within one of

 9 those two categories, and either one of them would get

10 to the right area.

11      MR. VELKEI:  Q.  Okay.  So you've been referring

12 to D, and Mr. Strumwasser thought C was a more

13 appropriate letter to use.

14          When you're referring to D, what are you

15 referring to?

16      A.  Within the doc type guideline, there are

17 sections.  And one is referring to a -- if there is a

18 PHS letter or EOP attached to the correspondence, and

19 one is if it's not.

20      Q.  When you're referring to these letters, are

21 you going off of the manual at 5445?

22      A.  Yes, I am.

23      Q.  So you determine it's a provider without a

24 letter?

25      A.  That's correct.
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 1      Q.  Then it falls within one of those --

 2      THE COURT:  Without an EOB.

 3      THE WITNESS:  A letter or EOB.

 4      MR. VELKEI:  Q.  Okay.  Then you with categorize

 5 it under a particular subsection.  And what would that

 6 be here, Mr. Murray?

 7      A.  That subsection was "Provider Information

 8 Updates."

 9      Q.  Is that, "Information requests"?

10      A.  "Info updates," down there on the "info

11 updates."

12      Q.  All right.  Then from there, the manual to

13 determine which of three doc types it would be

14 underneath that?

15      A.  Yes.

16      Q.  You also talked -- you were asked a number of

17 questions about reconciliation reporting.  And I want

18 to focus on --

19          Could you guys keep it down just a tad?

20      MR. STRUMWASSER:  Sure.  I wonder -- if you don't

21 want to do this -- we now have -- the last answer was

22 down the right side, which on the original said

23 "without."  But I thought that the without was on the

24 left side.

25      THE COURT:  I did too.
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 1      MS. ROSEN:  He corrected it.

 2      THE COURT:  But now I am also confused because I

 3 thought it was one of the three, "Additional Info,"

 4 "Group Return" or "Recoveries" because this is without

 5 a letter or EOP.  Or is this with a letter?

 6      THE WITNESS:  I'm so sorry.  I think I corrected

 7 you incorrectly.

 8      THE COURT:  Okay.

 9      THE WITNESS:  The original document was correct.

10 And pardon me if I'm a little bit nervous.

11      MR. VELKEI:  Q.  So when you say, "The original

12 document is correct," are you saying that the column on

13 the right, it says "without PHS letter/EOP," that the

14 categories that fall underneath there are appropriate?

15      A.  Yes.

16      Q.  So if you're taking Exhibit 296 -- to answer

17 the Judge's question, is this considered a document

18 without a letter or attachment?

19      A.  That's correct.

20      Q.  So would you go to the right-hand column?

21      A.  Yes.

22      Q.  Is the next step then to decide which of those

23 categories it falls under?

24      A.  Yes.

25      Q.  Now, does the manual assist in determining
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 1 which of those categories it would fall under?

 2      A.  Yes, it does.

 3      Q.  Can we refer to 5445.  And if you can walk us

 4 through how the manual would be of help in that

 5 process.

 6      A.  Normally, the manual would have tabs or it

 7 would be individual documents so would be easier to

 8 refer to.

 9          But on Page 3793, which is the first page of

10 Section D, there are descriptions about what the

11 different groupings might be.

12      Q.  Okay.

13      A.  Under D7 is, "All documents that are notifying

14 PHS of changes to their demographic file and business

15 practices that may impact payment."

16      Q.  Now, once it's determined what category it

17 goes under, what's then the final step in the process?

18      A.  Then you move to the actual page where the

19 specific doc types are listed, which in this case is

20 3800.  And then there are specific identifiers that

21 they can use to identify what the document might be.

22      Q.  Once the document under this system is

23 identified, does the person at Lason then have to

24 determine where it goes within the system?

25      A.  No, they don't.
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 1      Q.  Now, going back -- moving on then to

 2 reconciliation reporting, you were asked some questions

 3 about should have, would have, could have.  So I want

 4 to ask you just more directly, Mr. Murray.

 5          In 2006, did you consider the reconciliation

 6 reporting in place adequate?

 7      A.  Yes, I did.

 8      Q.  And I'd like to talk if we can about what was

 9 detected as a result of the reconciliation reporting

10 that was in place in 2006.  We've had a lot of

11 testimony about misroutes.  Was that something that was

12 detected through the reporting that was in place in

13 2006?

14      A.  Yes, it was.

15      Q.  We've heard a lot about backlogs now.  And

16 focusing again on just the reporting that was in place

17 in 2006, does that give visibility into whether there

18 were backlogs and where those backlogs were?

19      A.  Yes, it did.

20      Q.  How about rejects?  Was the reporting in place

21 in 2006 able to determine when a particular piece of

22 correspondence fell into the reject category, where

23 there was a reject?

24      A.  Only for the period of time that we were

25 handling rejects within DocDNA.  But that was only for
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 1 a couple of weeks, and then we decided to take it out

 2 of DocDNA.

 3      Q.  Okay.  So once it was taken out of DocDNA,

 4 there was no need to detect that type of thing; it had

 5 moved to a different area?

 6      A.  That's correct.

 7      Q.  Were there any other challenges that were

 8 detected that we've talked about that were detected as

 9 a result of the reporting that was in place back in

10 2006?

11      A.  Yes.  We could detect when a claim was

12 introduced into the system that was beyond turnaround

13 times, so aged claim -- aged claim-related documents or

14 correspondence being introduced into the system.

15      Q.  There's also been some questions and some

16 testimony related to additional reconciliation

17 reporting that was put in place in 2008.  Do you recall

18 that questioning?

19      A.  Yes.

20      Q.  There has been a lot of discussion about

21 locked claims.  Had this additional reconciliation

22 reporting been in place back in 2006, would that have

23 enabled PacifiCare to detect this locked claims

24 problem?

25      A.  No, it wouldn't have.
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 1      Q.  So to put that in context, Mr. Murray, the

 2 issue associated with locked claims, to the best of

 3 your knowledge, how long a period was this a problem?

 4      A.  About four or five months, from August of 2006

 5 through January or so of 2007.

 6      Q.  Okay.  Was there any kind of evaluation of the

 7 number of claims that were impacted as a result of this

 8 issue?

 9      A.  Yes.

10      Q.  Okay.  And what was the conclusion?

11      A.  We estimated about 14,000 claims.

12      Q.  Of that number, how many claims impacted PPO?

13      A.  About 1800.

14      Q.  Were those all California?

15      A.  No.  About half of that were.

16      Q.  Now, what did in fact this additional

17 reconciliation reporting allow the company?  What

18 additional information did it make available to the

19 company?

20      A.  What it provided to us was the ability to see

21 when a document was scanned at the RMO.

22          Previous to that, our only visibility was the

23 original received date, which is an important date

24 because we work from that date.  But part of that is

25 out of the control of the RMO and Lason.  So we wanted
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 1 to really be able to see that specific handling time.

 2      Q.  Specific -- meaning turnaround time?

 3      A.  Turnaround time.

 4      Q.  Switching if we can back to the old system

 5 pre-2006, I think the suggestion was made that folks in

 6 the old Cypress mailroom didn't need to identify the

 7 doc type, they just needed to know where to send it.

 8 Is that true, Mr. Murray?

 9      A.  They needed to do both at the same time.

10      Q.  Now, you were asked -- you were given an

11 example of a letter that would be directed to

12 Ms. Vonderhaar.  In your opinion, is that

13 representative of the mail that's typically received?

14      A.  No, it isn't.

15      MR. STRUMWASSER:  You mean, she doesn't get most

16 of the mail?

17      MR. VELKEI:  Q.  Now, why in that situation would

18 that not -- would the doc type not have to be

19 identified?

20      A.  Because it's personal mail directed to a

21 specific person, and it should be captured up front and

22 then directed to that person through interoffice.

23      Q.  Focusing still on the old Cypress mailroom,

24 what volume of the mail had to go through this two-step

25 process of doc type identification and then, based on



14381

 1 that doc type identification, a determination of where

 2 it needed to be sent?

 3      A.  About 15 percent of total mail and nearly 100

 4 percent of non-keyable mail.

 5      Q.  Fair to say the vast majority?

 6      A.  Yes, that's true.

 7      Q.  All right.  Let's spend a little bit more time

 8 on this complexity issue.  Now, there's been a number

 9 of questions asked of you, were you on notice that this

10 system was complex.  I'm going to ask you, were you

11 ever on notice that this system was too complex to

12 administer?

13      A.  No.

14      MR. VELKEI:  I'd like to introduce as exhibit next

15 in order, which I believe would be 5468, which reflects

16 a comparison of the old PacifiCare mailroom to the

17 system you designed and then a revised system in 2008.

18      THE COURT:  5468.

19          (Respondent's Exhibit 5468 marked for

20           identification)

21      MR. VELKEI:  Q.  Do you recognize this document?

22      A.  Yes, I do.

23      Q.  Is this something that you assisted in

24 preparing?

25      A.  Yes.
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 1      Q.  Can you explain at just a very general level

 2 what this particular exhibit is intended to illustrate?

 3      A.  Basically the level of complexity that is

 4 involved with trying to classify a document and get it

 5 to the right place.

 6      Q.  Now, much was made of the fact that it's the

 7 Department's view that the system you designed was too

 8 complex.  Was it more or less complex than the old

 9 system that was in place at the Cypress mailroom?

10      A.  It was less complex.

11      Q.  Why don't we go through this chart, if we can.

12 And first of all, the first row, "Provides Instructive

13 Documentation."  Pre-Lason was "No."  2006, 2007 and

14 today were "Yes."  Can you explain that, Mr. Murray?

15      A.  Yes.  The old mailroom grid that they were

16 using to determine where the document needed to go

17 basically listed very few identifying characteristics,

18 if any, about the type of document.

19      Q.  Going on to the next row, "Automated

20 Destination Routing," can you explain what's reflected

21 here?

22      A.  In that case, based on the type of document

23 that was selected, would the old process automatically

24 be able to send it to a location, and if the business

25 practices changed, would it be able to change it --



14383

 1 that wasn't there.

 2      Q.  Moving on, then, to "Provides Doc Type

 3 Examples," what do you mean by that?

 4      A.  Specific exemplars -- is a new word I learned

 5 recently.

 6      MR. STRUMWASSER:  Glad to help.

 7      THE WITNESS:  You know, often the same type of

 8 document will come in with various different looks.

 9 Sometimes it might come in as a letter.  Sometimes it

10 might come in as a form.

11          So we tried to provide most of the common

12 different characteristics of how a document type would

13 look.

14      MR. VELKEI:  Q.  Okay.  Then going on to

15 "Visibility Into the Mailroom," what's reflected here?

16      A.  Once that work is then distributed out to the

17 various departments, do we have any ability to track

18 that that happened.  And the old process did not and

19 the new process did.

20      Q.  Now, you were asked a bunch of questions about

21 how things ran in the old mailroom -- was it good, bad?

22 And suggestion was certainly made it was better than

23 Lason.  And I don't even think we need to address that

24 particular issue.  But focusing on this particular role

25 and visibility into the mailroom, did you or others at
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 1 PacifiCare have any meaningful ability to evaluate the

 2 extent of problems associated with the old

 3 non-automated mailroom?

 4      A.  No, we didn't.

 5      Q.  Was that of concern to you?

 6      A.  Yes, it was.

 7      Q.  Focusing again, if we can, on initial decision

 8 groups, we have 67 pre-Lason, 6 on the system you

 9 designed, and 3 on the current system.  Can you explain

10 what's reflected there?

11      A.  Yes.  That's the first pass at trying to

12 identify what type of document it is.  While before it

13 was an extensive list of different types of documents,

14 the current list actually focuses you -- or not the

15 current but the next version focused you to a specific

16 source, and today's version focuses you on a few key

17 questions.  So it greatly simplified that first set.

18      Q.  Now, focusing on this, the three key

19 questions, how was it that -- how was it that the folks

20 at PacifiCare were able to determine that the 6 could

21 go from 6 to 3?  I mean, how did that process take

22 place?

23      A.  Well, we were able to look at, you know, a

24 year, year and a half's worth of data to see how were

25 these doc types being used, and where did they
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 1 ultimately end up?  And what were the similar

 2 characteristics of these different types of documents?

 3          And what we found is that, rather than

 4 focusing on the source of where the document came from,

 5 which certainly simplified things a great deal, that we

 6 could even get more accurate by just asking whether it

 7 was related to a member or related to a claim and not

 8 have to even go into that level of detail.

 9      Q.  Would PacifiCare have been able to make those

10 decisions associated with the simplification on the

11 current system without the benefit of the data from

12 Lason's performance in 2006 and 2007?

13      A.  No.

14      Q.  Let's go on to doc types.  We have -- under

15 the old PacifiCare mailroom system, there were 86 doc

16 types.  The system you designed there were 65, and then

17 the current system has 21.  Can you explain that?

18      A.  Yes.  On the old version, there was a little

19 bit of separation between the initial decision groups

20 that generated similar doc types.  In the new version,

21 we separated, as in the prior exhibit.  Based on the

22 source, there were maybe anywhere from, you know, 6 to

23 12 or 15 different doc types within a group and then

24 today's system, once you get those three initial

25 decision groups, it's just a matter of exceptions,
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 1 things that need to be called out from the main primary

 2 doc types where the majority of documents reside.

 3      Q.  Following the last row, "Manually Determined

 4 Doc Type-Destinations," we have 163 for the old Cypress

 5 mailroom, N/A for 2006 to 2007, and N/A for today.

 6 Could you explain what's reflected there?

 7      A.  Yes.  That's where the really -- the great

 8 deal of complexity came in because once you -- if you

 9 were lucky enough to be able to select the correct doc

10 type, then you would need to determine the different

11 states and lines of business for certain responsible

12 departments in order to establish the mail stop that

13 the document needed to go to so you could batch it up

14 and send it off.

15          And the Lason system, those users don't have

16 to worry about that.  It's completely controlled by the

17 administrative team.

18      Q.  Now, the numbers, focusing on pre-Lason, the

19 67 for the initial decision groups, the 86 for doc

20 types, and 163 for doc type destinations, where did you

21 derive that information, Mr. Murray?

22      A.  There was an old mailroom grid that used to be

23 used.  It was compiled perhaps in 2004, and it was used

24 up until we converted to the automated systems.

25      MR. VELKEI:  I'd like to introduce, if I could, as
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 1 Exhibit 5469, a copy of that mail grid.  It's entitled

 2 "Claims Mail Distribution Processing Center,"

 3 "Correspondence Guidelines."  And it appears to be

 4 dated June 21st, 2005.

 5      THE COURT:  Okay.  "Claims Mail Distribution

 6 Processing Center," Correspondence Guidelines."

 7          (Respondent's Exhibit 5469 marked

 8           For Identification)

 9      MR. VELKEI:  Q.  Mr. Murray, do you recognize

10 what's been marked for identification as 5469?

11      A.  Yes, I do.

12      Q.  Can you explain what that is?

13      A.  This is the old, what we called the doctor

14 mail solutions grid, which was used to try and identify

15 owners of different types of documents.

16      Q.  Was there any additional documentation that

17 was provided to the mailroom to assist them in

18 understanding -- let's just go with the first

19 category -- correspondence types?

20      A.  No.

21      Q.  Now, can you -- if you could walk us through

22 the numbers that you came up with, the 67, 86, and 163.

23 How did you derive that from the document that's in

24 front of you right now?

25      A.  I just basically counted down the number of
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 1 options in the first column, the second column, and

 2 then the mail stops in conjunction with the second

 3 column.  There's actually more mail stops listed, but

 4 there's a lot of duplication, so we tried to keep it

 5 relatively clear.

 6      Q.  So if you're a person in the Cypress mailroom

 7 in 2005, what would be the step -- the first step would

 8 then be to establish the correspondence type?

 9      A.  Yes.

10      Q.  Does this particular document provide any

11 level of detail or description of what each of these

12 categories refers to?

13      A.  I would suggest it's minimal.

14      Q.  Were there any other sources of information

15 that the folks in the mailroom could utilize to obtain

16 that information?

17      A.  Not that I'm aware of.

18      Q.  So let's say that it was appeals/grievances.

19 So let's assume that the mailroom person is able to

20 properly identify that it is correspondence type,

21 appeals and grievances.  What would then be the next

22 step in that process of figuring out where to send that

23 piece of mail?

24      A.  They then need to interpret whether it is a

25 denied service or a provider disputing claims payment
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 1 or denial based on the next level of description and

 2 then move along through who the responsible area is.

 3          I'm not even sure, really, how they determine

 4 that.  I think they have to kind of skip around over

 5 the product line of business and then eventually come

 6 to a mail stop after taking all that into account and

 7 then plugging that into the interoffice envelope to

 8 send it on.

 9      Q.  Okay.  The last 20 minutes we spent talking

10 about the old mailroom.  And I think the statement was

11 made at the end that it was the decision to -- this was

12 all intended to demonstrate that this was all about a

13 decision to outsource the mailroom, not about

14 automating the system.

15          So I want to ask you directly, Mr. Murray, did

16 PacifiCare's desire to outsource the mailroom

17 functionality drive their decision to automate that

18 process?

19      MR. STRUMWASSER:  For the record, I object to the

20 introduction to the question.  But without the

21 introductory phrase, I think the question works, and I

22 don't object.

23      THE COURT:  All right.

24      THE WITNESS:  Can you restate the last --

25      THE COURT:  Just the question, please.
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 1          (Record read)

 2      THE WITNESS:  No, it didn't.

 3      MR. VELKEI:  Q.  What did, Mr. Murray?

 4      A.  Really, an ability to become more efficient

 5 and have full control over the mail flow.

 6      Q.  Why not do it in-house?

 7      A.  We really didn't have the technical capability

 8 to do that.

 9      Q.  Did you try?

10      A.  Yes, we did.

11      MR. VELKEI:  No further questions.

12      THE COURT:  Anything further?

13      MR. STRUMWASSER:  Just a couple, your Honor.

14          RECROSS-EXAMINATION BY MR. STRUMWASSER

15      MR. STRUMWASSER:  Q.  With respect to your

16 testimony that the problem with the lack of working the

17 queues was that people weren't used to going from a

18 stack of mail to electronic mail, do you remember that

19 testimony you just gave to Mr. Velkei?

20      A.  Yes, I do.

21      Q.  Was that predictable before you went into it?

22      A.  I didn't predict it.

23      Q.  In hindsight, would you agree that it was

24 predictable?

25      MR. VELKEI:  Objection, relevance.
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 1      THE COURT:  I don't know.  Clearly, given human

 2 nature, I think that is one of the problems with

 3 automating things or changing, automation.

 4          But -- you know.

 5      MR. STRUMWASSER:  I'd like to know whether in

 6 retrospect he thinks that they should have anticipated

 7 it.

 8      THE COURT:  All right.  I'll allow it.

 9      THE WITNESS:  My assumption at the time was that

10 departments were managing their mail that was coming

11 in, and I had no reason to believe that they won't be

12 managing their mail when they went to an electronic

13 system.

14      MR. STRUMWASSER:  Q.  Mr. Murray, with respect to

15 5467, this chart --

16      A.  Yes?

17      Q.  -- this isn't something that was available to

18 Lason, was it?

19      A.  No.

20      Q.  This is something you just churned up for this

21 hearing, right?

22      A.  Yes, that's correct.

23      Q.  Now, I appreciate your clarification that if

24 the document said, you know, "Ellen Vonderhaar, Texas,"

25 that you would know where to take it and that was a
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 1 special case.

 2          What about a case of a document that comes in

 3 that says "Contracting" -- "Provider Contracting

 4 Department, PacifiCare," or "Claims Department,

 5 United"?  I mean, those are things that they could also

 6 route correctly without knowing what the document was,

 7 right?

 8      A.  A lot of mail that came in would be unclear as

 9 to what the department was.  So we really need to be

10 able to look at it and see what was going on.

11      Q.  But you could route it correctly without

12 knowing what type it was, correct?

13      A.  I wouldn't agree with that.

14      Q.  Okay.  296, the letter that you were talking

15 about here --

16      A.  Yes.

17      Q.  And you say that it would go into one of the

18 five additional info categories, right?

19      A.  Info updates category.

20      Q.  Info updates category?

21      A.  And there's three.

22      Q.  Oh, one of those?

23      A.  Yes.

24      Q.  Do you know what 296 is?

25      A.  Based on what I'm reading, it looks as though
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 1 there were additional attachments.  So I kind of

 2 treated is as such, that there was probably a list of

 3 CPT codes and prices that were attached to it.

 4      Q.  Mr. Murray, this is a contract negotiation

 5 document; isn't it?

 6      A.  That's what it looks like to me.

 7      Q.  I mean, if I send in a -- if I'm a doctor, and

 8 I send in a notice saying, "I've now moved to

 9 Princeton-Plainsboro Hospital, and here's my address.

10 I'm a network provider," that would go to one person,

11 right?  I mean, you would know where to send that

12 document.  That would go to network management, right?

13      A.  I'm sorry.  I lost focus for a moment.

14      Q.  Dr. Strumwasser has transferred from UCLA to

15 Princeton-Plainsboro Hospital and sent you a letter

16 saying, "I've moved from A to B.  I'm still in network.

17 I'm one of your guys" --

18      A.  Yes?

19      Q.  -- where does that letter go?

20      A.  That would go to network management through

21 DocDNA.

22      Q.  If Dr. Strumwasser sends a letter saying, "Our

23 contract is coming up, and here are the rates I am

24 proposing to renew," where does that document go?

25      A.  If it makes its way into DocDNA, it would get
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 1 routed over to the provider demographic add/change/term

 2 most likely.

 3      Q.  What would determine whether it got into

 4 DocDNA?

 5      A.  Well, in this case, since there's a specific

 6 name on it, it probably would not have gone in there.

 7 But if it just said "Contracting Department," as you

 8 suggested, it probably would get placed in the DocDNA

 9 and would eventually make its way over to the provider

10 demographics queue.

11      Q.  So under DocDNA, if it says "Provider

12 Contracting Department," then it would get

13 automatically sent to the provider contract team --

14 department, right?

15      A.  Through the network management department that

16 has contracting as well as demographics.

17      Q.  Okay.  And if the same letter came in in 2005

18 to the Cypress mailroom and it was addressed in exactly

19 the same way and had all the same text, it could go to

20 the same place without the person ever knowing whether

21 this was a change in demographics, a request for a new

22 contract, or some third thing, right?

23      A.  They really would need to look at the content

24 of the document.  They wouldn't just stop at the

25 header.
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 1      Q.  Now, the DocDNA folks, the India folks that

 2 are doing Lason, if they said, "Well, I know exactly

 3 what this document is.  It says 're: new contract,'"

 4 you don't have one of those categories.  That's not one

 5 of the 65, is it?

 6      A.  Well --

 7      Q.  That's really a "yes" or "no" question.

 8      A.  I think it highlights the fact that there are

 9 is sometimes a gray area and that this is related to

10 changes in business practices for a provider, which

11 falls under the "Provider Demographics" description.

12 But it could very well have gotten coded as

13 undetermined if it fell outside of the 65.

14      Q.  Mr. Murray, may I take that has as a "no," you

15 don't have a category called "new contract"?

16      A.  We are trying to keep the categories as low as

17 possible.

18      THE COURT:  Is that a "no"?

19      THE WITNESS:  By all means, I agree that there is

20 not a category for every single type of document.

21      THE COURT:  That's not the question.  Is there a

22 category for new contracts?

23      THE WITNESS:  No, there isn't.

24      MR. STRUMWASSER:  Q.  You said a moment ago that

25 it's very rare the correspondence is addressed to a
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 1 specific person, right?

 2      A.  Yes.

 3      Q.  296 is one of those rare documents, isn't it?

 4      A.  Yes, it is.

 5      Q.  And that's the one that you chose to be

 6 representative of how to use 5444 [sic], right?

 7      MR. VELKEI:  Misstates the purpose.  It was an

 8 example, and the Court wanted me to limit the number of

 9 examples.

10      THE COURT:  That's fine.

11          Move on.

12      MR. STRUMWASSER:  No further questions, your

13 Honor.

14      MR. VELKEI:  I'm almost inclined to put -- do an

15 example where it's not addressed to a person, your

16 Honor, to illustrate how this works.  I'll leave it up

17 to the Court.

18      THE COURT:  I don't need it.

19      MR. VELKEI:  We're done then.  Thank you.

20      THE COURT:  May Mr. Murray be excused again?

21      MR. STRUMWASSER:  Yes, your Honor.

22      THE COURT:  Re-excused.

23      THE WITNESS:  Thank you.

24      THE COURT:  Thank you very much.  Do you want to

25 do the few documents from today?
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 1      MR. STRUMWASSER:  Sure.  Although, can we go off

 2 the record?

 3      THE COURT:  Yes.

 4          (Discussion off the record)

 5          (Whereupon, the proceedings recessed

 6           1:54 o'clock p.m.)

 7
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 1 STATE OF CALIFORNIA     )
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 2 COUNTY OF MARIN         )
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 4 Reporter of the State of California, duly authorized to

 5 administer oaths pursuant to Section 8211 of the

 6 California Code of Civil Procedure, do hereby certify

 7 that the foregoing proceedings were reported by me, a

 8 disinterested person, and thereafter transcribed under

 9 my direction into typewriting and is a true and correct

10 transcription of said proceedings.

11          I further certify that I am not of counsel or

12 attorney for either or any of the parties in the

13 foregoing proceeding and caption named, nor in any way

14 interested in the outcome of the cause named in said

15 caption.
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 1 Thursday, December 9, 2010          9:18 o'clock a.m.

 2                         ---o0o---

 3                   P R O C E E D I N G S

 4      THE COURT:  This is on the record before the

 5 Insurance Commissioner of the State of California in

 6 the matter of PacifiCare Life and Health Insurance

 7 Company.  This is OAH Case No. 20090161395, Agency

 8 No. UPA 2007-00004.  Today's date is December 9th,

 9 2010.  Counsel are present.  Respondent is present in

10 the person of --

11      MR. KENT:  Jeff Toda.

12      THE COURT:  -- Mr. Toda.

13      MR. KENT:  He's been with us a couple of times in

14 the past.

15      THE COURT:  Welcome.  And we did have a slight

16 discussion off the record about the schedule.  I

17 believe now that the 13th is dark, and we're probably

18 not having Ms. Love on the 16th, but we're doing all

19 the motions -- motion on the spoliation and exhibits

20 that day instead and starting at 9:00.  And at this

21 point, there's -- looks like the 20th through the 23rd

22 are dark, despite my attempts to make it not that way.

23          And, Ms. Way, you've been previously sworn in

24 this matter, so you're still under oath.  If you could

25 just take the stand and state your name again for the
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 1 record.

 2                        DIVINA WAY,

 3          called as a witness by the Respondent,

 4          having been previously duly sworn, was

 5          examined and testified further as

 6          hereinafter set forth:

 7      THE WITNESS:  Divina Way.

 8      THE COURT:  Thank you, and if you'd keep your

 9 voice up.

10      THE WITNESS:  I will try.

11      THE COURT:  All right.

12      CROSS-EXAMINATION BY MR. STRUMWASSER (Resumed)

13      MR. STRUMWASSER:  Q.  Good morning, Ms. Way.

14      A.  Good morning.

15      Q.  We left off on Tuesday discussing a gap in the

16 reconciliation process between Claims Exchange and

17 QicLink.  Do you remember that?

18      A.  Yes.

19      Q.  We left it that there was a gap in the

20 reconciliation process between Claims Exchange and

21 QicLink, and you said that was a one-time event, right?

22      A.  Correct.

23      Q.  You are familiar, are you not, with United's

24 vendor Duncan?

25      A.  Yes.



14404

 1      Q.  After the acquisition of PacifiCare by United,

 2 printing functions were transitioned from a -- from the

 3 PacifiCare facilities to a vendor called Duncan Print

 4 Services, right?

 5      A.  Correct.

 6      Q.  Were you involved in that transition?

 7      A.  My teams were.

 8      Q.  Did you have any personal involvement, as best

 9 you recall?

10      A.  No, not on a day-to-day basis, no.

11      Q.  But you were aware of what was going on?

12      A.  Yes.

13      Q.  Do you believe -- as of today, do you

14 believe -- strike that.  That's a terrible question.

15          As of today, is it your belief that at the

16 time of this transition there were gaps in the

17 reconciliation process for the Duncan functions?

18      A.  Yes, it took a while to work through some

19 issues, yes.

20      MR. STRUMWASSER:  Let me show the witness a copy

21 of 409 in evidence, your Honor.

22      THE WITNESS:  Okay.

23      MR. STRUMWASSER:  Q.  Do you recall this e-mail

24 chain?

25      A.  Yes, part of it I do.



14405

 1      Q.  So on the second page, 5710, we have an e-mail

 2 from Ms. Parker, starting about a third of the way

 3 down, writing to you and others about a check problem

 4 that was identified and confirmed due to customer

 5 service phone inquiries, right?

 6      A.  Yes.

 7      Q.  As a result of these inquiries it was

 8 discovered that, quote, "a critical check balancing

 9 process that IBM was performing was not being performed

10 by Duncan when the print services were transitioned to

11 them in July of 2006."  Do you see that?

12      A.  I see that.

13      Q.  Then she continues, "Previously," and she

14 describes the process that was in place with IBM and

15 that wasn't transitioned, right?

16      A.  Yes.

17      Q.  And as a result, there were several dates on

18 which Duncan failed to print check files, right?

19      A.  That's what she's saying here, yes.

20      Q.  You mean on the fourth paragraph, she says,

21 "We've identified a few more dates in which we have

22 missing/unprinted check files."

23          Now higher on this same page, 5710, we have

24 Ms. Berkel writing, "More joys of integration - we

25 don't print and mail all the claims checks we send to
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 1 Duncan - small dollars, but control issues."

 2          Do you agree that this failure to transition

 3 the check printing control process represented a gap in

 4 the reconciliation process for checks?

 5      A.  I agree that was a gap that was identified and

 6 rectified, yes.

 7      Q.  Are you familiar with the term -- with the

 8 thing -- the thing called Print Tracking and

 9 Reconciliation System, or PTRS?

10      A.  I've heard the term, yes.

11      Q.  What about CodeLite?  You've heard that term

12 as well?

13      A.  Yes.

14      Q.  Those are reconciliation tools that Duncan

15 offers to its customers?

16      A.  They're tools they use, yes.

17      Q.  Does your -- your unit doesn't have any

18 responsibilities for maintaining those, right?

19      A.  No.

20      Q.  No, you don't, right?

21      A.  No, we don't.

22      Q.  And is it your understanding that PTRS and

23 CodeLite are tools to allow print files to be tracked

24 all the way through the process?

25      A.  I don't know exactly how they're used.  I've
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 1 never seen them.  I don't support them.

 2      Q.  You are aware, are you not, that, since the

 3 transition of printing functions to Duncan, that vendor

 4 had been trying to get PacifiCare to use these

 5 reconciliation tools but couldn't find anyone to work

 6 with?

 7      A.  Well, it would surprise me that they couldn't

 8 find someone to work with.

 9      MR. STRUMWASSER:  Let me show you a copy of 415 in

10 evidence.

11      Q.  Do you recognize this e-mail sequence?

12      A.  Yes.

13      Q.  The chain starts on the second page with an

14 e-mail from Ms. Nichols.  And at this time, September

15 of 2008, she had recently performed an audit of Duncan

16 and found that PacifiCare's files were not on Duncan's

17 PTRS and CodeLite systems, right?

18      A.  Yes.

19      Q.  Now, do you know why in September of '08

20 PacifiCare was not on PTRS or CodeLite?

21      A.  No, I don't know specifically why.

22      Q.  Before September of 2008, had you been told

23 about the ramifications of not using these

24 reconciliation systems?

25      MR. KENT:  Objection, no foundation, vague.



14408

 1      THE COURT:  I'll allow it.

 2      THE WITNESS:  No.

 3      MR. STRUMWASSER:  Q.  Okay.  You are familiar --

 4 you are aware that, in the absence of reconciliation

 5 systems, there can be loss of data, right?

 6      A.  I don't know that those are the only

 7 reconciliation tools to use.

 8      Q.  No.  I understand that.  I didn't mean to

 9 suggest otherwise.  I'm just essentially trying to

10 accommodate Mr. Kent's objection.  You realize that one

11 of the reasons why we do reconciliation systems is so

12 that we don't loose data, right?

13      MR. KENT:  No foundation.

14      THE COURT:  Overruled.

15      MR. STRUMWASSER:  Q.  And tracking data if there's

16 a disruption somewhere, that's another thing the

17 reconciliation systems would do for you, right?

18      A.  Correct.

19      Q.  Were you aware in September of 2008 that

20 Duncan had been trying to find a person or department

21 at PacifiCare that could work with them to transfer

22 PacifiCare files to these systems?

23      A.  No.

24      Q.  So Ms. Berkel forwards to you, Ms. Tsai, and

25 Ms. Patel this e-mail.  What is the relationship
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 1 between your position and Ms. Tsai's position?

 2      MR. KENT:  Vague as to time.

 3      MR. STRUMWASSER:  Q.  2008.

 4      A.  She was working with Sue.

 5      Q.  So she wasn't in your chain of command?

 6      A.  No.

 7      Q.  So Ms. Tsai says, "I thought the RIMS effort

 8 includes use of Duncan PTRS, but I am not close enough

 9 to it.  Divina will provide more details."  Do you see

10 that?

11      A.  Yes.

12      Q.  Do you recall whether you provided more

13 details to Ms. Tsai or Ms. Berkel?

14      A.  I don't recall exactly what they requested.

15 Probably to ask if we use PTRS or CodeLite.

16      Q.  So as far as you know, at the time of these

17 e-mails in September of '08, was there an understanding

18 that the RIMS effort was going to include use of PTRS?

19      A.  It was raised.  It would have been something

20 that the development team would have worked on.

21      Q.  Prior to September?

22      A.  At any time.  It wouldn't have been anything

23 my team would have worked on.

24      Q.  Do you happen to know why Ms. Tsai thought

25 that you will be the person to provide the details?



14410

 1      A.  I think she was just asking me if that existed

 2 at that particular point in time.

 3      Q.  Then at the bottom of the first page,

 4 Ms. Berkel writes back to Ms. Nichols, "We are very

 5 interested in using the full Duncan tool set."  Do you

 6 see that?

 7      A.  Yes.

 8      Q.  Then she continues, "Our IT partners indicate

 9 that this is a significant project that needs to be

10 estimated.  It will also have to be funded for 2009.

11 Are you aware of a funding pool that could approve" it?

12          Ms. Way, were you the IT person who told

13 Ms. Berkel that this was a significant project that

14 needed to be estimated?

15      A.  No.  If it was going to be estimated, it would

16 have been done by the development team not by my team.

17      Q.  Do you know whether PTRS was ever implemented

18 for PacifiCare mail being handled by Duncan?

19      MR. KENT:  Objection.  I think counsel's

20 misstated.  I don't know that they're handling mail.

21      MR. STRUMWASSER:  I stand -- I'll accept the

22 correction.

23      Q.  For any of the work that Duncan was handling

24 for PacifiCare?

25      A.  I don't -- I don't know.
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 1      Q.  How about CodeLite -- I'm sorry.  Do you have

 2 further?

 3      A.  I was going to say, I believe checks.  Checks,

 4 they use it for checks.

 5      Q.  Do you know when Duncan started using PTRS for

 6 PacifiCare checks?

 7      A.  That, I don't know.

 8      Q.  How about CodeLite?  Do you know whether

 9 CodeLite has been used by Duncan for any of its

10 PacifiCare work?

11      A.  No.

12      Q.  You don't know?

13      A.  I don't know.

14      Q.  From the time that -- of the Duncan transition

15 until September of 2008, let's say, were there any

16 reconciliation processes in place to your knowledge

17 that would allow print files to be tracked at each step

18 of the way?

19      A.  I'm sorry.  Can you ask that again?

20      Q.  Sure.  From the time of the Duncan transition,

21 when Duncan took over print functions for PacifiCare

22 until let's say September of 2008, were there any

23 reconciliation processes in place that you're aware of

24 that would allow print files being handled by Duncan

25 for PacifiCare to be tracked at each step?
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 1      A.  There's not any other thing -- any other tool

 2 I'm aware of.  There could be processes on the business

 3 side, but I wouldn't know.  I couldn't testify to that.

 4      Q.  Sure, I appreciate that.  Now, I'm wondering

 5 about the role of the development team.  If we're

 6 talking about not PacifiCare or United developing a

 7 tool but rather PacifiCare, one way or another, through

 8 license or some other process, obtaining the use of a

 9 vendor's tool such as PTRS, what would be the

10 involvement of the PacifiCare development team be?

11      A.  That would -- implementation of that would be

12 a project.  OM doesn't work on projects.  We just do

13 production support.

14      Q.  So development monitors the implementation of

15 new software.  It doesn't just develop it?

16      A.  They -- they do the initial development,

17 testing, they implement it.

18      Q.  So in general, are they the folks who were

19 responsible for procuring third party software?

20      A.  In general, they're the application owners.

21 So if there is going to be a tool or software required,

22 typically they have administration of that.  They

23 decide what that's going to be.

24      Q.  And that is true even if the software is going

25 to be owned and operated by a contractor for the



14413

 1 benefit of PacifiCare; is that right?  They would still

 2 be considered the owner of that application?

 3      MR. KENT:  Objection, vague, over broad.

 4      THE COURT:  Overruled.

 5          Do you understand?

 6      THE WITNESS:  Yes.

 7      THE COURT:  Okay.

 8      THE WITNESS:  They would -- like I say, they would

 9 have administration over it.

10      MR. STRUMWASSER:  Q.  Ms. Way, are you familiar

11 with the term "fall forward"?

12      A.  Yes.

13      Q.  What does the term "fall forward" mean?

14      A.  Typically, it's just putting -- putting

15 applications into production.

16      Q.  Well, I understand it's a part of the process

17 of putting an application into production.

18          First of all, is it a term that is used

19 principally by the development team, by the O&M team or

20 both?

21      MR. KENT:  No foundation.

22      THE COURT:  If you know.

23      THE WITNESS:  Yeah.  It's not a term -- an OM

24 term.

25      MR. STRUMWASSER:  Q.  Would you agree that it is a
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 1 term that reflects a policy of putting something into

 2 implementation knowing that the -- there will be

 3 problems, falling down with the problems, getting up,

 4 and keeping on going?

 5      THE WITNESS:  That's not my understanding, no.

 6      MR. STRUMWASSER:  Q.  What does the word "fall"

 7 indicate to you in the phrase "fall forward," as you've

 8 heard it used?

 9      MR. KENT:  Objection, irrelevant.

10      THE COURT:  Overruled.

11      THE WITNESS:  To fall down.  I don't know.

12      MR. STRUMWASSER:  Q.  Does it -- does it imply to

13 you a recognition that there's going to be errors,

14 problems, like falling down?

15      MR. KENT:  Objection.  This is -- we're -- undue

16 consumption of time.  We're asking a woman about part

17 of a phrase that she says they don't use in her area,

18 and we're going to get her definition?  That's not

19 going to help us.

20      MR. STRUMWASSER:  She has expressed familiarity

21 with the term, and she's given us a definition which

22 frankly does not distinguish between the term "fall

23 forward" and any other term that's used in the

24 business.  I'm trying to focus in on what she

25 understand that term is used for.
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 1      THE COURT:  All right.  I'll allow it.  But let's

 2 not spend any more time on it than necessary.

 3      THE WITNESS:  I'm sorry.  You want to --

 4      MR. STRUMWASSER:  Q.  The "fall" part of "fall

 5 forward" is that there are going to be errors or

 6 problems, right?

 7      MR. KENT:  No foundation.

 8      THE COURT:  If you know.

 9      MR. KENT:  Calls for speculation.

10      THE WITNESS:  No, I would say no.

11      MR. STRUMWASSER:  Q.  Okay.  Ms. Way, would you

12 agree that PacifiCare IT folks actually have a category

13 of problems called fall forwards?

14      A.  I don't know of a category called that, no.

15      MR. STRUMWASSER:  Our next in order, your Honor.

16      THE COURT:  Okay.  We are 897.  This is a "Weekly

17 Update," "Migration Execution," July 13, 2007.

18          (Department's Exhibit 897 PAC0471579 marked

19           for identification)

20      THE COURT:  Is there a particular page that you

21 want her to focus on?

22      MR. STRUMWASSER:  Yes, your Honor.  I'm going to

23 ask her to look at 1591, internal Page 13.

24      MR. KENT:  I'm sorry.  What page?

25      MR. STRUMWASSER:  1591.
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 1      MR. KENT:  Thank you.

 2      THE WITNESS:  Okay.

 3      MR. STRUMWASSER:  Q.  So we have here in this

 4 document about PHS migration execution on Page 1591,

 5 the second row of the key milestones for NDB and Prime

 6 refers to "fall forward resolution of defects remaining

 7 in the interface file."  Do you see that?

 8      MR. KENT:  I think it says "fall forward issue

 9 resolved."

10      MR. STRUMWASSER:  I was reading off the first

11 column first.  We'll get to that.

12      THE WITNESS:  Yes, I see that.

13      MR. STRUMWASSER:  Q.  And in the "Status" column,

14 Mr. Kent points out, "1 fall forward issue resolved and

15 1 remains open with an implementation date which is

16 under evaluation."

17          So this is an example of the use of the phrase

18 fall forward for problems which, in this case, two of

19 which have arisen, one of which has been resolved and

20 one not yet, right?

21      MR. KENT:  No foundation.

22      THE COURT1:  If you know.

23      THE WITNESS:  I'm not familiar with this document.

24      MR. STRUMWASSER:  Q.  But are you familiar enough

25 with the terminology used that you can confirm that the
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 1 two fall forwards were problems that were encountered

 2 and had to be resolved?

 3      MR. KENT:  Same objection.

 4      THE COURT:  If you know.

 5      THE WITNESS:  I don't know.

 6      THE COURT:  Move on.

 7      MR. STRUMWASSER:  898, your Honor.

 8          (Department's Exhibit 898 PAC0314732 marked

 9           for identification)

10      THE COURT:  This is a "PacifiCare Commercial

11 Business Planning & Integration, Commercial Advisory

12 Council Meeting," July 13th, 2007.

13      MR. STRUMWASSER:  Q.  And Ms. Way, I'm interested

14 in Page 4764.

15          And so on Page 4764, under "ECap," the second

16 bullet refers to an interface file feed -- interface

17 file feeds, refers to multiple interface file feeds

18 that were completed with 15 defects to be fixed in a

19 fall forward on 7/21/07.

20          So do you read this to say that the term "fall

21 forward" is being used here as a term for correcting

22 defects that were encountered in the implementation?

23      MR. KENT:  No foundation.

24      THE COURT:  If you know.

25      THE WITNESS:  I don't support any of those
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 1 applications.  I don't know what the defects were.  I

 2 don't know what -- how they were resolved.  I don't

 3 know.

 4      MR. STRUMWASSER:  Q.  I want to make it clear; I'm

 5 not asking you about the defects, and I'm not asking

 6 you about how they were resolved.

 7          I'm asking you to confirm, if you can, the use

 8 of terminology and its meaning based on your experience

 9 with that terminology, not with these systems.

10          And I'm asking you now, do you read the bullet

11 that I've described as using the phrase "fall forward"

12 as a way of dealing with defects that have been

13 encountered in implementation?

14      MR. KENT:  No foundation.

15      THE COURT:  If you know.

16      THE WITNESS:  It's not something I use in my

17 day-to-day job.  I don't know exactly how they were

18 using that here.  I don't know.

19      MR. STRUMWASSER:  Okay.  One more, and then I'll

20 move on.  899?

21      THE COURT:  Correct.  It's a "Transition OBR,"

22 October 2nd, 2007.

23          (Department's Exhibit 899, PAC0647957 marked

24           for identification)

25      MR. STRUMWASSER:  And Ms. Way, I'm interested in
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 1 Page 8015.

 2      THE COURT:  Internal Page 59?

 3      MR. STRUMWASSER:  Right.

 4      Q.  And in particular, I'm going to ask you about

 5 the box in the upper left corner.

 6          And you see in the graph on the upper left of

 7 internal Page 59, "AA rate improvement due to Fall

 8 Forward releases week of 5/13 and 5/20."  Do you see

 9 that?

10      A.  I see that.

11      Q.  Do you know what an AA release is -- excuse

12 me -- what a "fall forward" release is?

13      MR. KENT:  No foundation.

14      THE COURT:  If you know.

15      THE WITNESS:  I'm not sure how we're using that

16 term, no.

17      MR. STRUMWASSER:  Q.  Ms. Way, before 2005, had

18 you ever heard the phrase "fall forward" used at

19 PacifiCare in the IT context?

20      A.  No.

21      Q.  Is it fair to say that the usage you have

22 encountered of the phrase "fall forward" came from the

23 United side?

24      A.  I don't know if that's the first time I heard

25 it, but -- I don't know if that's the first time I ever
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 1 heard that phrase.

 2      Q.  Ms. Way, what does the phrase "hot backup"

 3 refer to?

 4      A.  It's a method of doing a backup of data.

 5      Q.  In general, backups is an O&M issue?

 6      A.  We ensure that backups are completed.

 7      Q.  That's to save it.  But I mean having a backup

 8 capacity in place, that's a responsibility of your

 9 group, right?

10      A.  It's our responsibility to ensure that the

11 backup completes.  We don't implement the backup.

12      Q.  I see what you're saying.  But the phrase

13 "backup completes" typically means that, in some

14 routine or some special purpose moment, data from an

15 application has been copied somewhere in case it's

16 needed?  That's what you mean by "backup completes,"

17 right?

18      A.  Correct.

19      Q.  Are you also responsible, if that backup is

20 needed, for using it?

21      A.  If data is required from a particular backup,

22 it's -- typically it's our team who has that data

23 restored, yes.

24      Q.  What is the difference between hot backup and

25 cold backup?
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 1      MR. KENT:  In this witness's mind?

 2      MR. STRUMWASSER:  Q.  In a context of backing up

 3 IT systems, applications?

 4      A.  I honestly don't remember.  I think one's a

 5 daily, one's a weekly.  I don't honestly know.  I don't

 6 remember the difference between the two.

 7      Q.  But in general, the difference refers to how

 8 quickly the application's supposed to be back up and

 9 running?

10      A.  I've never heard -- I don't remember ever

11 hearing it used in that -- in that way.

12      Q.  Okay.  In the context of maintaining

13 continuity of an application, in that context, what

14 does the term "mirroring" mean, if you know?

15      A.  Well, typically you would have a redundant

16 system.  That's my understanding of it, but I'm not an

17 infrastructure person.

18      Q.  Okay.  But as a general matter, one of the

19 ways to plan for -- to avoid an outage of a critical

20 system is that you have a second computer, as you say,

21 a redundant computer, some place remote from the place

22 that is actually doing the work, that is mirroring,

23 that's to say, following all the same transactions, and

24 is ready to take over if something happens to the

25 application at its place of work, right?
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 1      MR. KENT:  Objection, vague.

 2      THE COURT:  If you know.

 3      THE WITNESS:  That's one approach.

 4      MR. STRUMWASSER:  Q.  Do you recall whether

 5 PacifiCare -- well, do you recall whether -- have you

 6 ever dealt with any application in your IT experience

 7 that was employing a mirroring in order to provide

 8 backup capability?

 9      A.  Not that I can recall.

10      Q.  You would agree, Ms. Way, that RIMS was, in

11 2007, a critical business system, right?

12      A.  Yes.  It was a claims platform that was -- had

13 service levels around it.  Yes.

14      Q.  Did PacifiCare in 2007 have a system of

15 classifying or grading its applications according to

16 how critical it was to keep each application running?

17      A.  There's different levels of classification

18 within the company, yes.

19      Q.  Is it like red to green or one to ten, or how

20 are those referred to?

21      A.  They have business critical applications.

22      Q.  So there's a category called "Business

23 Critical Applications"?

24      A.  Mm-hmm.

25      Q.  Was RIMS a business critical application in
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 1 2007?

 2      A.  I don't remember where it was ranked as a

 3 claims system.  It was critical that it was up and

 4 available at all times.

 5      Q.  I am, of course, asking you with respect to

 6 the August 11, 2007 outage at the Eagan data center.

 7 May I correctly assume that, at the time of the

 8 lightning strike, RIMS was not being mirrored on any

 9 remote computer?

10      A.  That would be correct.

11      Q.  Did you have any kind of backup capability for

12 RIMS at that time that you would consider a hot backup

13 for RIMS?

14      MR. KENT:  No foundation.

15      THE COURT:  Well, we haven't really determined

16 what her understanding of a hot backup was.

17      MR. STRUMWASSER:  Okay, fair enough.

18      Q.  Did you have at that time any kind of backup

19 facility for RIMS?

20      A.  Yes.

21      Q.  What was it?

22      A.  We actually do dual backups of RIMS, so

23 there's actually two backups every night for RIMS.

24      Q.  You said that in the present tense.  Was that

25 true also in August of '07?



14424

 1      A.  It's been true since 2003.

 2      Q.  And by "backup," you mean the data is copied

 3 off each night to two different locations?

 4      A.  Correct.

 5      Q.  And those two locations are separate

 6 geographically, right?

 7      A.  Not geographically.

 8      Q.  In August of 2007, in response to the Eagan

 9 outage, did that backup facility work as it was

10 intended?

11      A.  Yes, it did.

12      Q.  Now, the outage occurred less than a year

13 after you had transferred to the Eagan data center,

14 right?

15      A.  Just about a year, yes.

16      Q.  By "you," I mean RIMS, RIMS was transferred.

17      A.  Right.

18      Q.  And prior to the acquisition, RIMS was running

19 on computers being maintained by IBM; is that right?

20      A.  Yes.

21      Q.  And in 2005, as RIMS was running, was it being

22 mirrored to a remote computer, if you know?

23      A.  No, it was not.

24      Q.  How -- what was the nature of the backup

25 capability in 2005 for RIMS?
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 1      A.  The same as it is today.

 2      MR. STRUMWASSER:  I'm going show the witness a

 3 copy of 744.

 4      THE WITNESS:  Okay.

 5      MR. STRUMWASSER:  Q.  Just so we're clear here,

 6 Ms. Way, this is an e-mail chain in which you are

 7 copied or participating up until the bottom of the

 8 first page, and then the top two e-mails, you are not

 9 copied on.

10          Save for those two, do you recall these

11 e-mails?

12      A.  Yes.

13      Q.  And so we start at the bottom of 2059 with an

14 e-mail from Darlene -- is it Leitch?

15      A.  Yes.

16      Q.  -- from Ms. Leitch.  And then on the top of

17 2060 she's reporting on the status of the event and

18 says, "As of 1:00 p.m. on Sunday" -- that would have

19 been the day after the outage; is that right?

20      A.  It was the second day into the outage, yes.

21      Q.  "As of 1:00 p.m. on Sunday, most applications

22 were restored.  However, the RIMS QicLink application

23 did not recover properly."  Do you see that?

24      A.  Yes.

25      Q.  And that is consistent with your recollection
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 1 of the events?

 2      A.  Yes.

 3      Q.  And, in fact, subsequent to that e-mail that I

 4 just read from, things got worse with RIMS, right?

 5      MR. KENT:  Objection, no foundation.

 6      THE COURT:  If you know.

 7      THE WITNESS:  I wouldn't say it got worse.  The

 8 outage continued.

 9      MR. STRUMWASSER:  Q.  Take a look at 2056.  We

10 have an e-mail from Keith King in business continuity.

11 And at the top of 2056, he writes, "Things have been

12 getting worse over the past several hours with RIMS."

13 Do you see that?

14      A.  I see that.

15      Q.  "Multiple problems continue to be reported

16 regarding the reliability and validity of the data

17 within the RIMS application."  Is that consistent with

18 your recollection of the events that -- of the

19 conditions at the time he's describing?

20      MR. KENT:  No foundation.

21      THE COURT:  If you know.

22      THE WITNESS:  The application was down, so things

23 couldn't have got worse.  It was just continuing.

24      MR. STRUMWASSER:  Q.  Is that right, if the

25 application is down, things can't get any worse?
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 1      A.  It's not available for the business, so --

 2      Q.  But two applications, one of them is down but

 3 you've got a backup facility that's working.  And one

 4 is down, and you don't have a good backup, that's worse

 5 than the first one, right?

 6      MR. KENT:  It's vague.

 7      THE COURT:  Well, it's a different question.  But

 8 I'll allow it.

 9      THE WITNESS:  In this case, we had a backup.

10      MR. STRUMWASSER:  Q.  But the question I'm asking

11 is, it is worse -- there are worse things than simply

12 being down, right?

13      MR. KENT:  That's vague.  Are you talking about

14 worse things like --

15      THE COURT:  Do you understand the question?

16      THE WITNESS:  Yes.

17      THE COURT:  All right.

18      THE WITNESS:  To me, just the application being

19 unavailable is the worst scenario.

20      MR. STRUMWASSER:  Q.  Okay.  What was the nature

21 of the data validity problem that is being described at

22 the top, "Multiple problems continue to be reported

23 regarding the reliability and validity of the data

24 within the RIMS application"?  Do you know what the

25 nature was of the data validity problem at this point?



14428

 1      A.  There was data that was missing from the

 2 system.

 3      Q.  Missing from the system or missing from the

 4 backups?

 5      A.  Missing from the system, from the application.

 6      Q.  Was that caused by the outage or by

 7 preexisting problems that were revealed by the outage?

 8      A.  It was caused by the outage.

 9      Q.  So other applications were not missing data

10 after the lightning strike, but the RIMS application

11 was?  Is that what's happening here?

12      A.  That's why we were doing a restore; that's

13 correct.  It wasn't missing data.  It was corrupt data

14 because of the lightning strike.

15      MR. STRUMWASSER:  Now I'd like to show the witness

16 a copy of 745, your Honor.

17      THE WITNESS:  Okay.

18      MR. STRUMWASSER:  Q.  So this is still about the

19 same event, right?

20      A.  Correct.

21      Q.  A little later -- and you are on the e-mails

22 part of the way but not all the way to the top, right?

23      A.  Yes.

24      Q.  In the top e-mail, Ms. Vonderhaar says to

25 Ms. Berkel, "We want to make sure people know that all
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 1 data was lost from EOD Friday - EOD Tuesday."

 2          "EOD" is end of day?

 3      A.  Yes.

 4      Q.  So there was a permanent loss of data in RIMS

 5 after the outage, right?

 6      A.  Actually, I hadn't seen that particular

 7 e-mail.  If you look at 2350, all the data for Tuesday

 8 had been restored and was available in the application.

 9      Q.  So the loss of data was EOD Friday to EOD

10 Monday?

11      A.  The business was not able to work on Monday,

12 so there was no data input into the system.

13      Q.  Do you know why Ms. Vonderhaar thought that

14 the data had been lost through EOD Tuesday?

15      A.  No, I don't.

16      Q.  Now, there's several references here to

17 cascading this information to all business user groups

18 which may be RIMS users.  Do you see that?  For

19 example, in the one on -- both in Ms. Vonderhaar's

20 e-mail to Ms. Berkel and then in Ms. Leitch's e-mail to

21 a bunch of folks, there's talk about cascading the

22 information.

23          I gather that means propagating the

24 information through organization down to the various

25 people who needed the information, right?
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 1      A.  Correct.

 2      Q.  To the best of your knowledge, did anybody say

 3 "No, no, no, there was no loss of data.  We've got it

 4 all"?

 5      A.  I don't know.  I can't -- I can't speak to

 6 what she said.  We knew all the data from Tuesday had

 7 been restored, so --

 8      Q.  So there was a point at which you thought it

 9 wasn't available, the data from Tuesday, and a point at

10 which you think it was restored?

11      A.  No.  I knew it had been restored.

12      Q.  From the start?

13      A.  From end of day Friday.

14      Q.  I'm sorry.  But there was never a time when

15 you thought the Tuesday data was missing?

16      A.  There was a point in the restore process that

17 the data was missing, which is why we had to do the

18 last restore, to ensure we had picked up all of that

19 data.

20      Q.  So is it a matter of one of those two backups

21 not having it and the other one had it?

22      A.  No.

23      Q.  I mean, there was a point, as reflected in the

24 e-mail on 2350 that you can call our attention to, when

25 the data was thought to be missing, right?
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 1      A.  Yes.

 2      Q.  And how was that fact determined, that, "Oh,

 3 it looks like we're missing data on Tuesday"?

 4      A.  At every point we did a restore, we had IT

 5 teams as well as business teams checking the data,

 6 validating it.  So as -- in that validation, it came up

 7 that there was a problem, that they weren't seeing

 8 data.  So that's why we had to do the final restore.

 9      Q.  What does the phrase "final restore" mean?

10      A.  When we finally got all of the data back

11 through end of day Friday.

12      Q.  I may just be out past the realm of my

13 familiarity with the issues, but I understood that a

14 system like RIMS would have a facility built in to take

15 a backup and bring it back in as like part of a program

16 that had been prewritten; is that right?

17      A.  It's not that simple.  But yes, there are

18 processes for doing restores.

19      Q.  So it's not as simple as saying, "All right.

20 I want to back up from this tape whatever is missing

21 from the" -- "from RIMS right now"?  It's not that

22 simple?

23      A.  No, it's not.

24      Q.  Would you agree that RIMS was unavailable

25 longer than most of the other applications that were
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 1 affected by the Eagan outage?

 2      A.  Yes.

 3      Q.  Do you know what the root cause of the problem

 4 restoring the RIMS data that caused it to be

 5 unavailable longer was?

 6      A.  Yes, I do.

 7      Q.  What was that?

 8      A.  It's difficult to explain, but we do two

 9 backups, one to another server, one to tape.  The tape

10 backup is the pure data.  In the case of any event like

11 this, that's the data we use.  When you said, "Can you

12 say give me the backup from midnight on Friday

13 night?" at first, we thought it was that simple.  But

14 that tape backup doesn't complete until the following

15 day.

16          So what happened was, there was a point in

17 time that wasn't specified in the first attempts of

18 this.  They identified that issue, found the correct

19 point in time in the backup, and that's how we restored

20 the system.

21      Q.  So I think -- actually, that was a great

22 explanation.  So as I understand it, what you're saying

23 is that you do a backup each night, but that backup

24 tape is not immediately usable; is that right?

25      A.  There's two.  There's two backups.  That tape
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 1 is what we typically use for a back- -- well, we've

 2 never had to do it again, but that's what's used for a

 3 backup.

 4      Q.  But what I understood you to say was that the

 5 backup, tape backup, as opposed to the server backup,

 6 was not immediately usable after the backup was

 7 completed; is that right?

 8      A.  Well, there's another piece to that.  It gets

 9 backed up on to a drive.  As a secondary measure, we

10 back it up onto tape.  In essence, there's three

11 backups.

12      THE COURT:  There's a time delay between the

13 driver and the --

14      THE WITNESS:  Tape.

15      THE COURT:  -- tape, and you didn't know where to

16 ask for the material?  Is that what you're saying?

17      THE WITNESS:  Yes.

18      THE COURT:  All right.

19      MR. STRUMWASSER:  Thank you, your Honor.

20      Q.  And that was a condition that you were not

21 aware of immediately after the outage; is that right?

22      A.  That's correct.

23      Q.  That's why you had to work a 38-hour shift?

24      A.  That's part of it, yes.

25      Q.  I see from these exhibits that Darlene Leitch
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 1 is identified as VP for enterprise business continuity.

 2 What is the relationship between -- what was the

 3 relationship in '07 between Ms. Leitch's function and

 4 your function?

 5      A.  They were totally separate.

 6      Q.  Did Ms. Leitch have any responsibilities for

 7 data backup?

 8      A.  Responsibilities to make sure the backups are

 9 completed, is that what you're asking me?

10      Q.  She had that responsibility?

11      A.  No.  I'm asking, is that what your --

12      Q.  Okay.  That would be good.  Let's start with

13 that.

14      A.  No.

15      Q.  What responsibilities -- did she have any

16 responsibilities with regard to continuity of critical

17 business systems?

18      A.  I don't know the definition of her job.  I

19 don't know if that's even on here.

20          She was leading the business continuity

21 effort, enterprise business continuity.  She's head

22 of -- or VP of enterprise business continuity.  That's

23 really all I know.

24      Q.  Right.  And I notice that she is in the office

25 of business continuity -- of ethics, risk, and
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 1 assurance.  So in that office, she apparently had some

 2 business continuity responsibilities, right?

 3      A.  I guess.  I don't know for sure.  I can't say.

 4 She's -- I don't know what her job description is.

 5      Q.  She's United, right?

 6      A.  Yes.

 7      Q.  Is she also the United ethics officer?

 8      A.  I don't know.

 9      Q.  Is she the risk manager?

10      A.  I don't know.

11      Q.  Okay.

12      THE COURT:  So did we redact this document?

13      MR. KENT:  This document (indicating).

14      THE COURT:  Yes.  I noticed her home phone

15 number's on here.  I really don't know that we want to

16 put that in the record.

17      MR. KENT:  Oh, all right.  Thank you very much.

18 We'll take that, and we'll bring redacted copies after

19 the lunch hour.

20      MR. STRUMWASSER:  The other one, too.

21      THE COURT:  Yes, I think the other one -- does it

22 have her home phone?  I didn't see it.

23      THE WITNESS:  Yes, it does.

24      THE COURT:  Yes, it does.

25      MR. KENT:  Thank you again.  Thank you for
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 1 catching that.

 2      THE COURT:  Sure.

 3      MR. STRUMWASSER:  Q.  Ms. Way, in 2007, was there

 4 a document called "Business Continuity Plan" or some

 5 similar title for PacifiCare?

 6      A.  Well, there have always been disaster recovery

 7 plans and business continuity plans.  I don't have

 8 anything to do with business continuity plans.

 9      Q.  But you do have with disaster recovery plans?

10      A.  Yes.

11      Q.  Is the disaster recovery plan written

12 somewhere?

13      A.  Yes.

14      Q.  Who is the owner of the disaster recovery

15 plan?

16      A.  The -- what we call the ADGs.  The senior vice

17 president of claims would be the application -- or the

18 owner of the disaster recovery document for QicLink.

19      Q.  So there's a disaster recovery plan separately

20 for each critical application?

21      A.  Every application.

22      Q.  Every application.  And each of those is owned

23 by the business owner of the application?

24      A.  Correct.

25      Q.  Do you know whether, in 2007, anybody had
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 1 overall end-to-end responsibility for a business

 2 continuity plan?

 3      A.  I believe that's why Darlene was involved.

 4      Q.  You think she had that responsibility?

 5      A.  I believe that's the capacity she was acting

 6 in, yes.

 7      Q.  Who had overall responsibility for the

 8 disaster recovery plan for the Eagan data center?

 9      A.  I can't answer for the Eagan data center, I

10 don't -- I don't know.

11      Q.  Wouldn't be you?

12      A.  No.  I don't own the data center.

13      Q.  Who does?

14      A.  Infrastructure services.

15      Q.  Is that the same people that -- is that the

16 hardware people of the three groups that you mentioned

17 before?

18      A.  Yes.

19      Q.  Does anybody have overall responsibility for

20 the software side of the Eagan data center?

21      MR. KENT:  Objection, vague.

22      THE COURT:  Do you understand the question?

23      THE WITNESS:  The application owner.  As I

24 mentioned before, the application owner.

25      MR. STRUMWASSER:  Q.  So there's no ownership of
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 1 the disaster recovery plan across applications; is that

 2 right?

 3      A.  The disaster recovery plan encompasses all

 4 teams.  It includes everything.

 5      Q.  So that would be Ms. Leitch?

 6      A.  Not business continuity.  Disaster recovery

 7 includes infrastructure services, OM, development

 8 services.  It's an end-to-end plan.

 9      Q.  Who is the owner of that?

10      A.  The ADGs, application development group

11 owners.

12      Q.  So there's no one owner for that; it's only by

13 application?

14      A.  Everybody has input to the disaster recovery

15 plan.  It covers the hardware.  It covers the software.

16 It covers third party vendors.  It covers everything.

17      Q.  I understand everybody has input into the

18 drafting or writing the -- they have input into the

19 formulating of the plan.

20          Who has ownership of the plan once it's

21 written in terms of execution and maintenance of it?

22      A.  It's really group effort.  We all work on it.

23      Q.  Here's a question I should have asked months

24 ago.  Who is the owner of the RIMS application?

25      MR. KENT:  Vague as to time.
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 1      MR. STRUMWASSER:  Q.  2007.

 2      A.  I don't remember in 2007.  I can tell you

 3 today who it is.  I don't remember who it was in 2007.

 4      Q.  Who is it today?

 5      A.  John Doddy, D-O-D-D-Y.

 6      Q.  And when you came back into PacifiCare in

 7 February of '06, who was the owner of the RIMS

 8 application?

 9      A.  At that time, it would have been Nick Barbati.

10      Q.  And Mr. Doddy, to whom does he report?

11      A.  Mark Duhaime, D-U-H-A-I-M-E.

12      Q.  And to whom does he report?

13      A.  John Santelli.

14      Q.  If we keep going north, will we eventually run

15 into Ms. Vonderhaar?

16      A.  Oh, no.  She's way back down south.

17      Q.  Are those folks in her reporting relationship?

18      A.  No.

19      Q.  And the people you just described, those are

20 the owners of the application.  Are they the business

21 owners?

22      A.  IT owners.

23      Q.  Who is the business owner of RIMS?

24      A.  Depends on which part of RIMS you're talking

25 about.
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 1      Q.  How is ownership of RIMS divided up?

 2      A.  By business function.

 3      Q.  Okay.  So can you name a couple of folks who

 4 have an ownership of RIMS?

 5      A.  Well, from a claims perspective, it would be

 6 Ellen Vonderhaar.

 7      Q.  How about eligibility?

 8      A.  I believe today it's Karen Creedon,

 9 C-R-E-E-D-O-N.

10      Q.  How about medical management?  Who has

11 ownership for that, business ownership?

12      A.  There's no medical management component of

13 RIMS.

14      Q.  What other components are there besides claims

15 and eligibility?

16      A.  Broker commission.  Billing.

17      Q.  Do you know who has that?

18      A.  I don't know today who owns both of those.

19      MR. STRUMWASSER:  Okay.  Thanks, your Honor.

20 We're on break.

21          (Recess taken)

22      THE COURT:  All right.  Go back on the record.

23      MR. STRUMWASSER:  Thank you, your Honor.

24      Q.  Ms. Way, I just want to clear up a couple

25 things on this outage issue.
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 1          Am I correct that the standard backup process

 2 for RIMS in 2007 was such that, if there was an outage,

 3 there was no backup between the previous night and the

 4 moment of the outage?

 5      A.  No.  There was.

 6      Q.  There was backup.  So you have backup every

 7 night?

 8      A.  Yeah.

 9      Q.  You testified to that.  What's the backup for

10 the stuff that's done during the day -- what was in

11 2007?

12      A.  Every night, it starts -- it depends on the

13 batch schedule.  When the batch is complete, it's an

14 automated process that kicks off the backup.  So it's

15 somewhere between midnight, 1:00 o'clock in morning.

16      Q.  I got that.  But then at 8:00 o'clock, claims

17 people start coming in and are starting to work the

18 RIMS files --

19      A.  3:00 o'clock in the morning, yes.

20      Q.  They start coming in.  The next backup is

21 going to be initiated -- is it 11:00 o'clock at night?

22      A.  No, it will be the following morning -- or

23 following night at midnight.

24      Q.  At midnight.  Okay.  So the question is, let's

25 say that somebody at 8:00 a.m. makes an entry on a RIMS



14442

 1 record.  And then let's say that at 9:00 a.m.

 2 lightning strikes, and the system goes down.

 3          Is there a facility that has backed up that

 4 8:00 a.m. entry prior to the next midnight's backup?

 5      A.  Not the 8:00 a.m. entry, no.

 6      Q.  So if the system goes down during a working

 7 day for the claims folks, there is a set of data that

 8 is vulnerable to not having been backed up, right?

 9      A.  I don't know if I can answer that.

10      Q.  Okay.  And was in fact any data from the day

11 of the lightning strike in '07 -- was any RIMS data

12 lost?

13      A.  The Friday data.

14      Q.  The Friday data?

15      A.  However, we had worked with the business to

16 set aside that work so that it could be reprocessed.

17      Q.  Okay.  So there was a loss of -- a permanent

18 loss of work on Friday that was then reprocessed from

19 the paper, whatever else the claims folks had been

20 working from?

21      A.  Yes.

22      Q.  And that procedure, the backup that you just

23 described for '07, is that still in effect?

24      A.  Yes.

25      Q.  Ms. Way, I was surprised by one of your
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 1 answers regarding Claims Exchange.  You were asked,

 2 "What about Claims Exchange?  What is claims exchange?"

 3          And your answer was, "It's a

 4          repricing application.  We don't

 5          support it.  It's housed at

 6          TriZetto, supported by TriZetto.

 7          We don't support it at all."

 8          Are you aware that Claims Exchange logic

 9 includes eligibility matching?

10      A.  I know about a piece of eligibility that

11 Claims Exchange uses.  We copy eligibility from QicLink

12 every night and provide that to Claims Exchange to use

13 every day.

14      Q.  Okay.

15      A.  That's the only thing I know.

16      Q.  Do you know -- are you aware that Claims

17 Exchange function includes provider matching?

18      A.  I can't say that I'm -- know that, no.

19      Q.  Let me show you a copy of an exhibit that

20 Ms. Berkel sponsored when she was here, 5252.

21          I'm kind of ashamed that I have to do the

22 whole dang thing for only one page.

23      THE COURT:  We might use it again.

24      MR. STRUMWASSER:  It could be an oldie but goodie.

25      Q.  And I'm going to ask you to take a look at the
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 1 page with the Bates number 6930.  And in particular,

 2 I'm going to ask you about the box center left --

 3 sounds like a government -- "Claims Exchange Logic and

 4 Routing Rules."  Do you see that?

 5      A.  Yes, I do.

 6      Q.  It says that Claims Exchange logic and routing

 7 rules included eligibility matching logic, provider

 8 matching logic, claim code validation, manual fee

 9 schedule pricing, QicLink directory routing, and

10 general claims inquiry.

11          So far as you know, is it correct that these

12 are functions that are performed by Claims Exchange?

13      A.  I don't know that.  Those are business

14 processes.  I'm not involved in that.

15      Q.  Are any of those things listed there things

16 that you understand to be repricing?

17      A.  I don't -- I don't know.  I don't know how

18 they're used.

19      Q.  So you just explained that QicLink feeds

20 Claims Exchange some information about eligibility; is

21 that right?

22      A.  Yes.

23      Q.  What else does Claims Exchange give -- excuse

24 me.  What else does QicLink give Claims Exchange beyond

25 that, to the best of your knowledge?
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 1      A.  To the best of my knowledge, nothing else.

 2      Q.  So today, PacifiCare is running 3.10.70 of

 3 RIMS, right?

 4      A.  Yes.

 5      Q.  That's called the release, 3.10.70?

 6      A.  It's the current version.

 7      Q.  Did I correctly understand you to say that

 8 3.10.70 is a flat-file system written in COBOL?

 9      A.  Micro Focus COBOL.

10      Q.  And that the current version that's being run

11 consists of about 500 separate programs?

12      A.  Approximately.

13      Q.  And each of those is written in COBOL?

14      A.  As far as I know, yes, they are.

15      Q.  Software maintenance is part of your

16 responsibilities for that system, right?

17      A.  This system, yes.

18      Q.  Do you have any COBOL programmers on your

19 staff?

20      A.  Yes.

21      Q.  Now, COBOL is a programming language, right?

22      A.  Yes, correct.

23      Q.  And Micro Focus COBOL is one implementation of

24 it, right?

25      A.  Yes.
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 1      Q.  And the name stands for COmmon

 2 Business-Oriented Language?

 3          You didn't know that?

 4      A.  No.

 5      Q.  All right.  Are you aware that COBOL is over

 6 50 years old?

 7      A.  I knew that it was old.

 8      Q.  It's one of the very first programming --

 9 natural language programming languages ever developed,

10 right?

11      A.  Yes.

12      Q.  Sometime we'll talk about the woman who

13 invented this.  It's widely considered --

14      MR. KENT:  Is she a defendant in this case?

15      MR. STRUMWASSER:  No, no, no.  She's Admiral Grace

16 Hopper, the inventor of many things, including the word

17 "debug" which referred to a bug.

18      Q.  I mean, COBOL is widely considered an obsolete

19 language, right?

20      A.  Well, I've heard that for 17 years.  So I

21 don't know.

22      Q.  Nobody at PacifiCare writes new applications

23 in COBOL except where necessary to be compatible with

24 old COBOL programs, right?

25      A.  Well, I --
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 1      Q.  If you don't know, that's fine.

 2      A.  I would say there are still new enhancements,

 3 functionality being written in COBOL for other systems,

 4 yes.

 5      Q.  Other systems that are written themselves in

 6 COBOL, right?

 7      A.  Yes.

 8      Q.  Were you around PacifiCare when the Y2K stuff

 9 was being done?

10      A.  Yes.

11      Q.  A lot of companies used the Y2K adjustments to

12 rewrite COBOL applications into more modern languages,

13 right?

14      MR. KENT:  No foundation.

15      THE COURT:  If you know.

16      THE WITNESS:  I don't know.

17      MR. STRUMWASSER:  Q.  Would you agree that a

18 database application written in COBOL is, when compared

19 to similar applications written in more modern

20 languages, more difficult to provide error checking and

21 error correction in?

22      THE COURT:  I thought she had a flat-file not a

23 database.

24      MR. STRUMWASSER:  Okay.

25      Q.  Let's do that first, then.
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 1          What's a flat-file system?

 2      A.  They're tables within the application.

 3      Q.  It's a database system, right?

 4      A.  No.  They're considered ISAM flat-files.

 5      Q.  And they're generally contrasted -- the

 6 distinction typically is between flat-files and

 7 relational database systems?

 8      A.  That's my understanding, yes.

 9      Q.  Would you accept the following statement as

10 true:  Strictly a flat-file database should consist of

11 nothing but data and, if records vary in length,

12 delimiters?

13      A.  I'm not a programmer.  I don't --

14      Q.  You don't know if that's true?

15      A.  I don't know.

16      Q.  Would you agree that "flat-file" refers to any

17 database which exists in a single file in the form of

18 rows and columns with no relationships and links

19 between records except the table structure?

20      A.  I really don't know how to answer that.  I

21 mean, like I say, I'm not a programmer.  I'm not a

22 database person.

23      Q.  Okay.  Would you agree that a single worksheet

24 in Excel is functionally the same as a flat-file?

25      A.  Again, I'm no expert.  I would think that
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 1 would be similar, yes.

 2      Q.  And in a flat-file system, the files used by

 3 each program have to have all the information that that

 4 program needs, right?

 5      A.  I -- I don't know.

 6      Q.  Are you aware that relational databases are

 7 databases that are organized into multiple tables?

 8      A.  I know there are multiple tables in a

 9 relational database, yes.

10      Q.  And that there are then relationships defined

11 in the system to allow the system to draw the right

12 data from each table, depending on the needs of a

13 particular module?

14      A.  I have seen that, yes.

15      Q.  Would you agree, Ms. Way, that, as a general

16 proposition, a flat-file database tends to have more

17 proliferation of redundant data than a relational

18 database file?

19      MR. KENT:  No foundation.  It's vague.

20      THE COURT:  Do you understand the question?

21      THE WITNESS:  Yeah.  I don't know that I could say

22 yes or no to that.

23      MR. STRUMWASSER:  Q.  Are you aware that database

24 implementation using a flat-file structure would, as

25 compared to a relational database, tend to have -- tend
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 1 to be more difficult to maintain?

 2      MR. KENT:  It's vague, over broad.  Maintained for

 3 what purpose?

 4      THE COURT:  Do you understand the question?

 5      THE WITNESS:  I understand it.  I don't -- I don't

 6 know that that's true.

 7      MR. STRUMWASSER:  Q.  Okay.  In a general sense,

 8 is it your understanding that min a relational database

 9 system, a single piece of information resides in one

10 table and, when you fix that table, you have fixed that

11 piece of information for all the programs that use that

12 table?

13      THE COURT:  So what you're saying, if I have a

14 wrong number in some cell, and I change it in one

15 table, it would change in the other tables that that

16 one was being used?

17      MR. STRUMWASSER:  Right.

18      THE WITNESS:  I would say that sounds logical.

19      MR. STRUMWASSER:  Q.  So, I mean, for example, if

20 I have a system that uses customer addresses -- excuse

21 me -- a system that talks about customers, I might have

22 a table that has the customer address.  And that table

23 services all of the modules for which customer

24 addresses are needed in, right?

25      MR. KENT:  There's no foundation, calls for
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 1 speculation.

 2      THE COURT:  If she knows.

 3      THE WITNESS:  Yeah, I don't -- I don't know.

 4      THE COURT:  She doesn't know.

 5      MR. STRUMWASSER:  Q.  Now, you testified that

 6 PacifiCare implemented 3.10.70 in 2006, right?

 7      A.  Yes.

 8      Q.  At the time of the decision to upgrade to

 9 3.10.70, PacifiCare was already in the process of

10 upgrading to 3.10.60, right?

11      A.  I'm sorry.  Ask me that again.

12      Q.  Sure.  My recollection is your testimony was

13 that, at the time when PacifiCare decided, "We're going

14 to go to 3.10.70," you were already in the process of

15 going to 3.10.60?

16      A.  And I believe we skipped 3.10.60.

17      Q.  That's right.  But you had originally made a

18 decision to go to 3.10.60?

19      A.  Yes.

20      Q.  But at the time it was ready to go, the

21 current version was 70, so you went to that?

22      A.  Yes.

23      Q.  And both of those decisions -- the decision to

24 go to 3.10.06 and the decision to go to 3.10.70 -- was

25 made before December of '05, right?
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 1      A.  I believe so, yes.

 2      Q.  And you testified that, pre-merger, PacifiCare

 3 had decided not to go to 3.20 or 3.30, right?

 4      A.  Correct.

 5      Q.  You testified that that decision was based on

 6 the conclusion that there was no business or regulatory

 7 need to upgrade grade, right?

 8      A.  Correct.

 9      Q.  So would you agree that, in 2005, RIMS was

10 working satisfactorily in a reasonably static business

11 environment?

12      A.  Yes.

13      Q.  You were using existing programs, that is to

14 say, those 500 or so programs that had been

15 satisfactorily performing for a while in roughly the

16 same manner they had performed in prior years, right?

17      A.  Yes.

18      Q.  In 2006, there was some changes made to the

19 way in which RIMS was being used, right?

20      MR. KENT:  No foundation

21      THE COURT:  If you know.

22      MR. KENT:  It's over broad and vague.

23      THE WITNESS:  I'm not sure.

24      MR. STRUMWASSER:  Q.  Okay.  For example, in -- in

25 2005, provider demographic data was entered directly
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 1 into RIMS, right?

 2      A.  I would say yes.

 3      Q.  And at some point in 2006, the decision was

 4 made to enter provider demographics in United's NDB and

 5 then feed the data from NDB down to RIMS, right?

 6      A.  There were changes to integrate those

 7 programs, yes.

 8      Q.  And that was done in order to have -- and the

 9 instrument for that feed was EPDE, are you aware of

10 that?

11      A.  Yes.

12      Q.  Now, in 2006, when people were talking about

13 changes in the way that RIMS was going to be used, do

14 you recall there being any discussion of the

15 possibility that, "Since we're no longer using RIMS in

16 the same static environment that we were using it in

17 '05, maybe we should revisit the question of upgrading

18 to a more modern version of RIMS"?

19      A.  I knew there was analysis done, you know.

20      Q.  Of that question?

21      A.  I knew there was analysis being done around

22 what the next steps were.

23      Q.  For RIMS?

24      A.  For RIMS.

25      Q.  But did you ever hear anybody say, "These
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 1 changes that are being made right now," in 2006, "are

 2 going to strain our 3.10.70 version of RIMS"?

 3      A.  I never heard that.

 4      Q.  Okay.  On Tuesday, you testified that the

 5 potential merger was not a consideration in deciding

 6 not to upgrade to release 3.20 and 3.30.  Do you recall

 7 that testimony?

 8      A.  Yes.

 9      Q.  What was the basis of that statement?  How do

10 you know that wasn't a consideration?

11      A.  Because I believe it happened before any

12 knowledge of the merger was known.

13      Q.  Anything else that gave you that impression?

14      A.  No.

15      MR. STRUMWASSER:  Let me show the witness a copy

16 of 655 in evidence.

17          And Ms. Way, you should feel free to look at

18 this as expansively as you wish, but I'm going to have

19 questions for you on 1630 and 1632.

20      A.  Okay.

21      Q.  So first of all, we have -- the first page of

22 the exhibit is just a transmittal, and it's dated May

23 20, 2008.  And then the title page of the attachment,

24 "UnitedHealth Group IT QicLink and Related Third-Party

25 Support Extension" is dated March 30, 2008.  Do you see
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 1 that?

 2      A.  Yes.

 3      Q.  And now on 1630 -- first of all, have you seen

 4 this document before?

 5      A.  Yes.

 6      Q.  And I'm specifically talking about the

 7 attachment rather than the e-mail.

 8      A.  Yes.

 9      Q.  On 1630, the second bullet reads, "PHS elected

10 to stay on QicLink 3.10.70 platform in 2005 when

11 planning began for PHS migration to UNET," do you see

12 that?

13      A.  I see that.

14      Q.  Now, you were not involved yourself in the

15 decision in 2005 not to upgrade to 3.20 or 3.30, right?

16      A.  I was not involved in the decision, no.

17      Q.  The authors of this stack, Ms. Tsai and

18 Ms. McDonald, would they have been in a better position

19 than you in 2005 to know why that decision was made?

20      A.  They were working on the migration, yes.

21      Q.  The fourth bullet says, "The QicLink 3.10.70

22 release will only operate with Micro Focus release

23 2.0.11 and Liant," L-I-A-N-T, slash, "Relativity

24 release 4.21.  Both of which are no longer supported by

25 these vendors."  Do you see that?
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 1      A.  I see that.

 2      Q.  Now, Micro Focus release 2.0.11 is the

 3 compiler used for the COBOL coding of RIMS, right?

 4      A.  Yes.

 5      Q.  So you're being told that the program that

 6 translates the COBOL code into machine language that

 7 can be digested by the computer is no longer supported

 8 by the vendor, right?

 9      A.  That's the reason for this analysis is to

10 extend that.

11      Q.  Okay.  But that is the case, right, that the

12 vendor was no longer supporting it, right?

13      A.  That's what this says, yes.

14      Q.  And it was the case that you couldn't go to

15 ANSI COBOL or some other COBOL to work QicLink because

16 3.10.70 required specifically Micro Focus COBOL, right?

17      A.  Yes.

18      Q.  Now, on 1632, the first bullet, just read that

19 to yourself.  And I'm just going to ask you whether

20 there's anything in that first bullet with which you

21 disagree.

22      A.  As far as I know, that will be true.

23      Q.  And with respect to the second bullet, the

24 first sentence, "We are the only client remaining on

25 these software releases - QicLink 3.10.70, Micro Focus,
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 1 2.0.11 and Relativity 4.21," were you aware of that

 2 when you saw this document for the first time?

 3      A.  I was aware of that when I saw this document,

 4 yes.

 5      Q.  Ms. Way, what is EDI on-boarding?

 6      A.  It's basically accepting employer group

 7 eligibility files electronically.

 8      THE COURT:  Can you speak up a little?

 9      THE WITNESS:  Yes.

10      MR. STRUMWASSER:  Q.  EDI is the program for

11 accepting employer eligibility group --

12      A.  It's just electronic data.

13      Q.  Eligibility data specifically?

14      A.  If you're talking about EDI on-boarding, it's

15 eligibility data, yes.

16      Q.  So it's not EDI that's coming on board.  It's

17 members; is that right?

18      A.  It's member eligibility, yeah.

19      Q.  Do you remember in February of '07 having

20 problems getting funding for business critical work

21 related to EDI on-boarding?

22      A.  In February 2007, for a period of time, yes.

23      Q.  Do you recall being pushed by UT finance in

24 February of '07 to have all EDI on-boarding work get

25 funded by work orders?



14458

 1      A.  That was the United path, yes.

 2      Q.  And you recall UT finance telling you around

 3 this time that all of the work must stop?

 4      A.  Yes.  But we did not stop that work.

 5      MR. STRUMWASSER:  Let me -- our next, in order,

 6 your Honor.

 7      THE COURT:  Is 900.  It's an e-mail with a top

 8 date of February 19th, 2007.

 9          (Department's Exhibit 900, PAC0837283 marked

10           for identification)

11          (Discussion off the record)

12      MR. KENT:  There were a couple of exhibits that

13 your Honor pointed out needed redactions.  I think that

14 the copies that are in your file actually have been

15 redacted.

16      THE COURT:  Okay.  We can check.

17      MR. STRUMWASSER:  We will then treat all these

18 that you are we're getting back from your Honor as

19 confidential and dispose of them appropriately.

20      THE COURT:  That's fine.

21      THE WITNESS:  I'm ready.

22      MR. STRUMWASSER:  Q.  Do you recognize Exhibit

23 900?

24      A.  Yes.

25      Q.  On Page 7284, we have an e-mail from Ruth
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 1 Watson, right?

 2      A.  Yes.

 3      Q.  And she was the VP who was in charge of member

 4 account services for PacifiCare; is that right?

 5      A.  Group services, yes.

 6      Q.  Group services.  And she writes, "According to

 7 Divina Way she is being pushed by UT Finance that all

 8 EDI Onboarding work needs to be funded by work orders.

 9 They are currently charging this work to Admin/Special

10 projects and Finance has told them they must stop all

11 work."  Do you see that?

12      A.  Yes, I do.

13      Q.  And that's consistent with your recollection

14 at that time, right?

15      A.  Yes.

16      Q.  And Ms. Watson says, "She advised," that is to

17 say, you advised, "that this is business critical work,

18 and she, Ms. Way, is continuing.  However, she does not

19 know how long she will be able to continue."

20          Do you recall telling finance that this is

21 business critical work that can't be stopped?

22      A.  Yes.

23      Q.  And then on the first page of the exhibit,

24 Ms. Stringer's e-mail at the bottom, she says that,

25 "There is $4 million of capital pool in the 2007 budget
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 1 called PHS Synergies to cover both PHS operational

 2 needs plus investments to generate synergies."  Do you

 3 see that?

 4      A.  Yes, I do.

 5      Q.  Is that consistent with your recollection of

 6 what was being said in 2007, that there was a capital

 7 pool of $4 million to cover PHS Operational needs plus

 8 investments to generate synergies?

 9      MR. KENT:  Objection, vague, over broad.

10      THE COURT:  I'll allow it.

11          If you remember.

12      THE WITNESS:  I remember the funding pool.

13      MR. STRUMWASSER:  Your Honor, I think actually

14 we're reaching a point where the next slug is going to

15 be fairly large, so I'm wondering if we can go from now

16 until 1:00 or 1:15?

17      THE COURT:  Sure, 1:15.

18          (Whereupon, the luncheon recess was

19           taken at 11:44 o'clock a.m.)

20

21

22

23

24

25
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 1                     AFTERNOON SESSION

 2                         ---o0o---

 3          (Whereupon, the appearance of all

 4           parties having been duly noted for

 5           the record, the proceedings resumed

 6           at 1:20 o'clock p.m.)

 7      CROSS-EXAMINATION BY MR. STRUMWASSER (Resumed)

 8      MR. STRUMWASSER:  Okay.

 9      Q.  Good afternoon, Ms. Way.  Do you have your

10 copy of Exhibit 898?  It's the e-mail with Kimberly

11 Wilson on the top.

12      THE COURT:  What number is it?

13      MR. STRUMWASSER:  Excuse me.  I haven't given you

14 that one yet.  Strike that.  Never mind.

15      Q.  Let me ask you this.  Do you recall on Tuesday

16 talking about how the budgets for capital and O&M are

17 different?

18      A.  Yes.

19      Q.  And you testified on Tuesday that you had

20 plenty of budget in 2006, right?

21      A.  Correct.

22      Q.  Do you recall that testimony?

23      A.  Yes.

24      Q.  The budget you had in 2006, that was set in

25 2005, right?
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 1      A.  Yes.

 2      Q.  By PacifiCare?

 3      A.  Yes.

 4      MR. STRUMWASSER:  I'm going to show Ms. Way a copy

 5 of 524 in evidence, your Honor.

 6      THE WITNESS:  Okay.

 7      MR. STRUMWASSER:  Q.  Do you recognize this e-mail

 8 chain?

 9      A.  Most of it, yes.

10      Q.  And it starts on 7488 with an e-mail from John

11 Creed about a project to separate Tuxedo from the HAWS

12 cluster, H-A-W-S.  And I'm really just interested in

13 the last paragraph of that e-mail.  "Would this be

14 considered an Ongoing Maintenance type of charge or

15 would this be a Project that needed to be funded under

16 the PacifiCare Remediation project?"  Do you see that?

17      A.  Yes.

18      Q.  What was the PacifiCare remediation project?

19      A.  I don't remember what that project was.

20      Q.  Okay.  Do you recall that there was such a

21 thing in March of '07, the PHS remediation project?

22      A.  I remember hearing about it.  I don't remember

23 the specifics.

24      Q.  Do you remember what it was that was being

25 remedied?
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 1      A.  No.

 2      Q.  You forward it to your boss, Mr. Dufek, and

 3 write, "This is another example of efforts UHT would

 4 like to charge to O&M," and you think this is a

 5 project.  Do you see that on 4877?

 6      A.  Yes.

 7      Q.  And on 7487, the previous page at the bottom,

 8 Mr. Dufek says, "This is adaptive maintenance, but we

 9 have a cap of $1.6 million for all areas."  Do you see

10 that?

11      A.  Yes.

12      Q.  What did the 1.6 million cap apply to?

13      A.  There's different budgets within OM.  That's

14 another budget within the OM group.  It's for certain

15 upgrades or certain work.

16      Q.  And was that 1.6 million considered capital or

17 O&M?

18      A.  I think it's another category they describe as

19 "Cap X" work, but I'm not in finance.  I don't know

20 exactly how they categorize that group of work.  We do

21 the work.  We own the budget because we do the work.

22 But I'm not sure exactly which pool it comes out of.

23      Q.  Starting on 7486, the last line, we see an

24 e-mail from Mr. Dufek.  And it's continuing up to 7487.

25 And he writes to you, "In general, if this effort is
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 1 under 50,000 and can be spread over a few months, I

 2 would support going ahead.  If it is more, it is too

 3 much to risk in terms of meeting our budget targets."

 4 Do you see that?

 5      A.  Yes.  But the effort that John Creed was

 6 referring to here was a project.  It didn't have

 7 anything to do with this type of work.

 8      Q.  So it was a development project?

 9      A.  It was a development project.

10      Q.  And you respond on 7486, about halfway down

11 your first paragraph, "Right now everyone is looking

12 for OM hours!  From Bill and Jim's conversation

13 yesterday, they're already over budget so now they're

14 looking to us to do the work with OM hours to get

15 relief that way."  Do you see that?

16      A.  Yes.

17      Q.  Who are Bill and Jim?

18      A.  I know a lot of Bill and Jims.  I'm not sure

19 who I was referring to here.

20          It's Bill Kennedy and Jim Gafper, G-A-F-P-E-R.

21      Q.  Were they working a development project?  Is

22 that what happens here?  What are we looking at here?

23      A.  They're actually in infrastructure services.

24      Q.  So they're a hardware outfit?

25      A.  Yes.
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 1      Q.  And they have their own capital and O&M

 2 budget?

 3      A.  Yes.

 4      Q.  Both?

 5      A.  (Nods affirmatively)

 6      THE COURT:  Is that "yes"?

 7      THE WITNESS:  Yes.

 8      MR. STRUMWASSER:  Q.  And they were going over

 9 budget and trying to get a piece of your O&M money to

10 cover their overrun; is that right?

11      A.  Well, as I mentioned Tuesday, there was a

12 different definition of work between PacifiCare and

13 United.  It was just getting all these things in the

14 right buckets.

15      Q.  Okay.  I appreciate that.  But at the top of

16 7487, it looks to me like you are saying this was what

17 I now understand was a hardware project that was

18 running over budget, and they're trying -- I'm sorry,

19 not 7487, but 7486 -- and that they were trying to get

20 a piece of your O&M budget to cover their overrun.  Is

21 that accurate?

22      A.  No.  It wasn't -- well, this was changes they

23 wanted to do on the NICE system.  But I don't know --

24 eventually they did a development project for this, and

25 there was capital expense for hardware.  That all got
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 1 worked out.  They got the hardware.  They did the

 2 development project.

 3          But I -- you know, I don't remember exactly --

 4 I don't know anything about their budget, Bill and

 5 Jim's budget, at the time.

 6      Q.  Okay.  I understand that it all got worked

 7 out.  I'm trying to understand what was happening at

 8 this point.  And there's a statement here.  "Right now

 9 everyone is looking for O&M hours!"  Do you see that?

10      A.  Yes.

11      Q.  Does that represent a complaint that people

12 are trying to get a piece of your budget for non -- for

13 things that you aren't responsible for?

14      MR. KENT:  Objection, relevance.

15      THE COURT:  Overruled.

16      THE WITNESS:  It was a difference of opinion or

17 understanding of what the work was, whether it was OM,

18 whether it was development.

19      MR. STRUMWASSER:  Q.  They thought it was OM; you

20 thought it was development?

21      A.  Yes.

22      Q.  And as to that conflict, who won with respect

23 specifically to this chunk of money?

24      A.  It was a development project.

25      Q.  So it came out of their budget not yours?
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 1      A.  Yes.

 2      Q.  Last paragraph, "I was thinking today,

 3 everyone I talked to has no budget.  Where did it all

 4 go to," followed by 11 question marks.  Who else had

 5 you been talking to that had no budget at this time?

 6      MR. KENT:  No foundation.

 7      THE COURT:  If you know.

 8      THE WITNESS:  I can't really remember specific

 9 people.

10      MR. STRUMWASSER:  Q.  Do you remember specific

11 areas or organizations?

12      A.  No.  Not specifically at this point in time.

13      Q.  Well, you apparently had a pretty strong

14 feeling that everybody had no budget, based on

15 conversations you had.

16          At this time, in March of '07, looking back on

17 it, who do you remember having no budget -- I don't

18 mean "no budget."  Obviously, it's a metaphor here.

19 But who do you understand to be complaining that they

20 didn't have enough budget?

21      A.  I honestly think it was a bad choice of words

22 at the time.  I think it was just understanding where

23 the work was supposed to be categorized and where the

24 work was going to be funded.

25      Q.  And that understanding -- whose understanding
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 1 was it that gave you the impression that they felt they

 2 had no budget?  Whose understanding was that?

 3      MR. KENT:  It's argumentative.

 4      THE WITNESS:  I don't remember specifically who I

 5 was talking with on a day-to-day basis in 2007 about

 6 this.

 7      MR. STRUMWASSER:  Q.  I understand.  And if you

 8 don't remember specifically, by phrasing it that way

 9 suggests you have a general recollection of what

10 organizations or categories of people.  I'm trying to

11 figure out what it is that got the 11 question marks?

12      A.  Well, the infrastructure services group was

13 who I was working with.

14      Q.  Okay.

15      A.  And John Creed is a database administrator.

16 He's also in infrastructure services.

17      Q.  But infrastructure services is the subject

18 of -- their issue was the subject of the first

19 paragraph of that e-mail, right?

20      A.  In the first page, yes.

21      Q.  Well, on the -- in 7486, that was the Bill and

22 Jim thing, that was infrastructure services, right?

23      A.  Yes.

24      Q.  And as I read the second paragraph of this

25 e-mail, you're now talking about something else.
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 1 "Everyone I talk to has no budget."  So it had to be

 2 somebody other than infrastructure services, doesn't

 3 it?

 4      MR. KENT:  Objection, argumentative, no

 5 foundation.

 6      THE COURT:  Well, he's trying to figure out if she

 7 remembers what this refers to.

 8      MR. KENT:  Then it's asked and answered.

 9      THE COURT:  All right.  Do you remember what this

10 refers to?

11      THE WITNESS:  No.  It's a frustrating --

12 frustration comment.

13      MR. STRUMWASSER:  I feel your pain right now.

14      MR. KENT:  Not half of it.

15      MR. STRUMWASSER:  Q.  At the top of 7486, "The

16 original wish list for all of this added up to

17 $70 million," what is "all of this"?

18      A.  I don't know what Bob was referring to in the

19 $70 million budget.

20      Q.  We know that it included SOX. What's SOX?

21      A.  Sarbanes Oxley.

22      Q.  We know it included disaster recovery.  Do you

23 know what was being sought in the beginning of 2007 in

24 the way of disaster recovery?

25      A.  I don't know what he was referring to here.
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 1      Q.  But do you know what was being sought in the

 2 way of disaster recovery projects or money in the

 3 beginning of 2007?

 4      A.  No, I don't.

 5      Q.  CICS is what?

 6      A.  It's a mainframe database application.

 7      Q.  A relational database?

 8      A.  I don't know.

 9      Q.  DB2 is a relational database, right?

10      A.  Yes.

11      Q.  So he says that this was originally

12 70 million, and then they cut it to 17 million, "and

13 now everyone is trying to get stuff funded that was

14 below the line - and I'm not going to be the bailout

15 for them."

16          So first of all, what fund is it that started

17 at 70- and became 17-?

18      A.  Like I said, I don't know what that 70 million

19 budget it was.

20      Q.  Do you know who did the cutting from 70- to

21 17-?

22      A.  No.

23      Q.  Neither by name nor by organization?

24      A.  No.

25      Q.  What does phrase "below the line" mean in this
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 1 context?

 2      A.  I believe that's efforts that weren't being

 3 funded.

 4      Q.  Is operations generally referred to as below

 5 the line -- or O&M?

 6      A.  No.

 7      Q.  In the next paragraph, "It is just amazing.

 8 It is March and none of this is nailed down."  Is he

 9 saying that the budgets are not yet nailed down in

10 March?

11      A.  I'm guessing he's referring to the $70 million

12 budget.

13      Q.  What's your budget year?  What was your budget

14 year at this time?  When did it start?

15      A.  It's a calendar year.

16      Q.  Continuing, "I was in a 4 hour meeting with

17 all the CIOs today and you would not believe how loose

18 the capital plan still is after five or six months of

19 work on it.  We were chopping millions and millions of

20 what I thought was very how hanging fruit.  When I see

21 all that, I realize why we still haven't finalized the

22 work order funding," do you see that?

23      A.  Yes.

24      Q.  Now, the work order funding is the mechanism

25 that was being used to -- that was the elusive
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 1 mechanism for getting funding that United was imposing

 2 on PacifiCare, right?

 3      A.  There were some efforts that were supposed to

 4 be funded by work orders, yes.

 5      Q.  So the capital plan is not set by March of

 6 2007, after five or six months of working on it, is

 7 that how you read this paragraph?

 8      A.  That's what it says, yes.

 9      Q.  And Mr. Dufek and all the CEOs were chopping

10 millions and millions of dollars at that meeting,

11 right?

12      A.  I wasn't in that meeting.

13      Q.  Is that how you read it?

14      A.  That's what the e-mail says.

15      Q.  And when he says that they were low hanging

16 fruit, he's saying that these are projects that he

17 thinks should be done without much resistance?

18      MR. KENT:  Objection, no foundation.

19      THE COURT:  If you know.

20      THE WITNESS:  I don't know.

21      MR. STRUMWASSER:  Q.  You haven't heard him use

22 that phrase, "low hanging fruit"?

23      A.  No.

24      Q.  You respond on 7485, "I know how frustrating

25 it is for you.  But you asked me why the business is so
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 1 hesitant and I believe it's two things.  Our business

 2 has no money and second they don't know how to get

 3 money."  Do you see that?

 4      A.  Yes.

 5      Q.  Now, I understand the second part of that

 6 answer, the "they don't know how to get money."  That's

 7 the point that you've made several times here, that

 8 there was a mechanism in place to get money, and the

 9 PacifiCare folks didn't understand how to avail

10 themselves of it, right?

11      A.  Right.

12      Q.  But am I reading that sentence correctly to

13 say that, in addition to that second problem, there was

14 a first problem which was "our business has no money"?

15      A.  I don't think I knew that at the time.

16      Q.  But that is what you thought at the time you

17 wrote this, right?

18      A.  Yes.

19      Q.  And continuing, "The tasks that are now work

20 orders were always covered for them in O&M and now they

21 keep asking me where that budget went."  So the

22 business doesn't understand that O&M doesn't have the

23 budget for certain tasks anymore, right?

24      A.  They didn't know where to get the money,

25 correct.
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 1      Q.  Instead, under United, you had to apply for a

 2 work order to get work done that used to be within the

 3 O&M budget, right?

 4      A.  Yes.

 5      Q.  And it would have to get approved before you

 6 got to start the work, right?

 7      A.  Yes.

 8      Q.  And getting funded through the work order

 9 process is more difficult than if O&M simply has an

10 allocated budget for its projects, right?

11      A.  No.

12      Q.  Okay.  The next sentence, "At least I'm

13 consistent when I respond to them, the rules of

14 engagement have changed and if it's not break/fix it's

15 a work order but every conversation is a struggle."

16          The rules of engagement have changed as a

17 result of the United acquisition, right?  That's the

18 gist of what you're saying there?

19      A.  We did not know how to -- we didn't know the

20 process for getting the funding, yes.

21      Q.  And United changed those rules of engagement

22 from what they had been under PacifiCare, right?

23      A.  It's just a different definition of work, but

24 yes.

25      Q.  "If it's not break/fix it's a work order,"
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 1 meaning that if it isn't something that's broken that

 2 needs to be fixed, then it's a work order, right?

 3      A.  At that point in time, yes.

 4      Q.  So there was no budget for any enhancements or

 5 improvements to PacifiCare legacy systems, they had to,

 6 if they were going to happen, be funded through a work

 7 order, correct?

 8      MR. KENT:  Objection, over broad.  No foundation.

 9      THE COURT:  If you know.

10      THE WITNESS:  I don't know what everybody's budget

11 was at the time.

12      MR. STRUMWASSER:  Q.  Was that true for your

13 budget, that you had no budget for any enhancements or

14 improvements to legacy systems that were your

15 responsibility that, if you were going to be doing any

16 improving or enhancing, you had to do a work order?

17      A.  For normal OM work, we had funding.  For work

18 orders, that was our struggle at the time.

19      Q.  And work orders were required for enhancements

20 and improvements, right?

21      A.  Well, small enhancements.

22      Q.  And big enhancements?

23      A.  Are development.

24      Q.  So at the bottom of 7483, you're writing to

25 Mr. Dufek, Ms. Vonderhaar, and Ms. Watson and others,
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 1 and you're attaching two spreadsheets.  And you say

 2 that the highlighting in pink, which we don't have the

 3 benefit of, refers to claim RDOs that you've put on

 4 hold.  And what are claim RDOs?

 5      A.  They're basically data changes.

 6      Q.  What do the letters "RDO" stand for?

 7      A.  I don't remember.

 8      Q.  But what is -- let's set aside -- I'm trying

 9 to understand what that is.  Let's set aside the word

10 "claim" for a second.  What do the initials "RDO" stand

11 for, not as words but what is it functionally?

12      A.  It's data changes required in the system.

13      Q.  So if a claim system needs to have a data

14 change made to it, you would need a claim RDO?

15      A.  In some cases.

16      Q.  And some of the claim data changes that you

17 needed were on hold at the time of this e-mail?

18      A.  We never put any of the RDOs on hold.  We

19 continued to do them under the OM budget because they

20 had to be done.  Eventually, the whole budgeting

21 process for those changed.  They gave us additional

22 budget, and we do them like we do all our other O&M

23 work today.

24      Q.  Had you put the claim RDOs on hold, then that

25 would have impacted claims auto adjudication and the
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 1 pricing of those claims, right?  That's what you say

 2 here?

 3      A.  If we had done that.

 4      Q.  And what did you mean when you said in your

 5 e-mail "claim RDOs that we've put on hold"?  You had

 6 some claim RDOs highlighted in pink.  Is it as simple

 7 you're saying, "They're technically on hold but really

 8 I'm working them"?

 9      A.  Mm-hmm.

10      THE COURT:  Is that a "yes"?

11      THE WITNESS:  Yes, sorry.

12          (Discussion off the record)

13      MR. STRUMWASSER:  Q.  Back on.

14      Q.  Top of 7484, you say, "Ellen - I've included

15 you on this e-mail as this is a direct impact to you

16 and is in reference to my e-mail to you on March 5."

17 Do you see that?

18      A.  Yes.

19      Q.  What did you say to Ms. Vonderhaar in that

20 March 5 e-mail?

21      A.  I don't know.

22      Q.  Next paragraph, "The second spreadsheet is all

23 of the MAS RDOs that are currently on hold and affect

24 your areas Ruth, Pauline, and Vanessa Oddo."

25          So MAS is membership accounting services?
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 1      A.  MAS is -- something like that, yeah.

 2      Q.  It's the thing that Ms. Watson headed?

 3      A.  Yes.

 4      Q.  And so MAS RDOs are data changes that are

 5 needed for the MAS function?

 6      A.  For membership yes.

 7      Q.  And those RDOs were also highlighted in pink

 8 in your attachment, right?

 9      A.  Yes.

10      Q.  The major impact of these RDOs is incorrect

11 Tier codes, benefits/coverage that directly impacts our

12 members."  Do you see that?

13      A.  Yes.

14      Q.  What are tier codes?

15      A.  They're plan codes and NICE -- in the NICE

16 application.

17      Q.  Is adding a new CPT code something that would

18 be an example of a claims RDO?

19      A.  No.

20      Q.  Can you give us an example of a claims RDO?

21      A.  We might have a plan-type change for a

22 specific group.  Rather than, you know, the business

23 going in and manually making every one of those

24 changes, we do an RDO.

25      Q.  So it would automatically change every
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 1 member's record?

 2      A.  Yes.

 3      Q.  Do you have any idea whether that would be

 4 easier if you had a relational date the base?

 5      A.  I don't know.  But NICE is a database.

 6      Q.  Next paragraph, "Vanessa is in a difficult

 7 situation as her team is being disbanded and the work

 8 moved to AMS in Greenbay," do you see that?

 9      A.  Yes.

10      Q.  "There is no time to obtain funding as the

11 transition must be complete by May 4 and her team will

12 no longer be here," what does that refer to?

13      A.  I don't remember who Vanessa was.

14          I don't remember what her position was.

15      Q.  Okay.  Back on 7483, Ms. Way, Mr. Dufek writes

16 to Mr. Smith, Mr. Byrnes and Mr. Becker.  He says on

17 the second line, "...we have been working since last

18 fall to obtain funding for 2007 work orders.  To date,

19 we have not been successful despite many attempts."  Do

20 you see that?

21      A.  On which page?

22      Q.  On 7483.  And right about the middle of the

23 page, you see "Doug/Chris/Jim"?

24      A.  Yes.

25      Q.  And then the second line, midway starts,
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 1 "...we have been working since last fall to obtain

 2 funding for 2007 work orders.  To date, we have not

 3 been successful despite many attempts."  Do you see

 4 that?

 5      A.  Yes.

 6      Q.  "We have now been instructed by finance to

 7 stop all work orders until appropriate funding can be

 8 obtained out of one of several capital funding pools."

 9 Who is finance?  Is that Ms. Berkel?

10      A.  No.  Corporate finance.

11      Q.  United?

12      A.  Yes.

13      Q.  So there was a stop work order that came from

14 corporate finance?

15      A.  No.  There wasn't, you know, any specific

16 direction.

17      Q.  So let me guess.  It sounds to me like you

18 or some -- or rather he or others have been saying, "We

19 don't have enough money," and finance says, "Well, in

20 that case, you're going to have to stop work."  Is that

21 about it?

22      A.  I don't remember ever seeing anything from --

23 I don't remember seeing anything directly from them

24 that said, "If you don't have the funding, you have to

25 stop the work."  We were trying to identify the funding
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 1 to see where we should go for it.

 2      Q.  I understand you're saying you never saw any

 3 paper on that, to that effect.  But did you ever hear

 4 that somebody had been told that?

 5      A.  I don't remember.

 6      Q.  You don't remember whether you heard that.

 7 Okay.

 8          "As Divina points out below, this is not a

 9 good situation for the company because these work

10 orders impact auto adjudication claims, benefits

11 coverage, and a number of other operational areas."  Do

12 you recall giving that input?

13      A.  I think that's what I was saying on the

14 earlier e-mail.

15      Q.  Right.

16          The next paragraph -- I'm sorry.  And

17 Mr. Dufek is asking here on 7483 for help figuring out

18 what funding pools to charge for these work orders,

19 right?

20      A.  Yes.

21      Q.  You testified there was a period of time when

22 legacy PacifiCare employees were having difficulties

23 understanding the United funding process post merger,

24 right?

25      A.  Yes.
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 1      Q.  And that difficulty was caused because

 2 United's process was different than PacifiCare's,

 3 right?

 4      A.  Yes, it was different.

 5      Q.  And you said that misunderstanding was quickly

 6 resolved, right?

 7      A.  Yes.

 8      Q.  Mr. Dufek, is he a legacy PacifiCare person?

 9      A.  No.

10      Q.  He was a United person, right?

11      A.  Yes.

12      Q.  Yet he is having difficulty understanding the

13 United funding process; is that right?

14      A.  Well, from a funding pool perspective, yes.

15      Q.  He's having to ask here what funding pools to

16 charge, correct?

17      A.  Yes.

18      Q.  And you and Mr. Dufek were trying to get

19 funding for 2007 work orders since the fall of '06 and

20 by the spring of '07 still hadn't been successful,

21 right?

22      A.  Well, this was February-March.

23      Q.  Okay.  Now let's go to 7482 Mr. Ness's

24 e-mail -- excuse me, Ms. Ness's e-mail.  And it

25 starts -- is that the correct spelling of "Stevan"?
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 1      A.  That's how he spells it.

 2      Q.  No kidding.  Below that, it says, "There is

 3 definitely some issues with process for PHS development

 4 work.  At the end of last year, thru the budget

 5 process, UHC and Uniprise (as they were formerly known)

 6 both took accountability for components of PHS current

 7 operations / enhancement type work but frankly it was

 8 minimal given the expectation that we would begin

 9 migration by June of this year, which is obviously not

10 going to happen now."

11          Was that your understanding that, during the

12 end of 2006 and through the budget process, PacifiCare

13 operations and enhancement-type work was minimal

14 because of the expectation that PacifiCare systems

15 would be migrating by June of 2007?

16      A.  I don't know.  I hadn't seen this particular

17 e-mail.

18      Q.  Well, you should feel free to take whatever

19 time you'd like to read it.  But my question to you

20 really is whether -- the statement that Ms. Ness is

21 making here that the expenditures, the PHS

22 operations/enhancement-type work was minimal because,

23 at that time, the end of last year through the budget

24 process, the expectation was that PHS systems were

25 going to be migrating to United systems.
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 1      MR. KENT:  No foundation.

 2      THE COURT:  If you know.

 3      THE WITNESS:  Yeah.  I don't know what she was --

 4 I didn't work with this group of people in these

 5 e-mails.

 6      MR. STRUMWASSER:  Q.  Bottom of 7481 and

 7 continuing the top of 82, Mr. Vozzo says that there is

 8 4 million in the 2007 capital plan for PacifiCare

 9 integration work including any, quote, "Keep the Lights

10 On," unquote, spend.  Do you see that?

11      A.  I'm sorry, 481?

12      Q.  481 just tells us who the author is.  Flip the

13 page.

14      A.  Okay.

15      Q.  He says, "There is 4 million in the '07

16 (heritage) Uniprise capital plan to accommodate

17 carryover PHS integration work originally planned for

18 '06."  Do you see that?

19      A.  I see that.

20      Q.  And then he says, "These are the only dollars

21 in the Uniprise cap plan" -- capital plan, I assume --

22 "for PHS integration work, to include any 'Keep the

23 Lights On' spend."  Do you see that?

24      A.  I see that.

25      Q.  And the $4 million -- well, the Keep the
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 1 Lights On plan was an effort initiated by United to

 2 spend just a minimum to keep the legacy PacifiCare

 3 systems up and running, right?

 4      A.  I don't know.  I had nothing to do with that

 5 capital plan.

 6      Q.  You did see the phrase "Keep the Lights On"

 7 during this time, right?

 8      A.  Yes, I have seen that.

 9      Q.  On the first page, the middle of the e-mail

10 from Mr. Labuhn, he says, "The $4 million is the total

11 dollars for PHS operations to include all functions,"

12 right?

13      A.  481?

14      Q.  No 480, the first page.  I'm sorry.

15          Do you see Mr. Labuhn's e-mail there, which is

16 the second on the page?

17      A.  Yes.

18      Q.  You see on that, the passage I just read, "The

19 $4 million is the total dollars for PHS operations to

20 include all functions," right?

21      A.  I see that.

22      Q.  PHS operations would be you, right, among

23 others?

24      A.  Well, I don't know that they were talking

25 about operations and maintenance here.
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 1      Q.  What other operations might Mr. Labuhn have

 2 been talking about?

 3      A.  I don't know.

 4      Q.  And when he says "to include all functions"?

 5      A.  My budget was in Bob Dufek's budget for

 6 operations and maintenance.  It was completely separate

 7 from this.

 8      Q.  From what?

 9      A.  From this budget.

10      Q.  It was completely separate from the PHS

11 operations budget?

12      A.  Yes.

13      Q.  What was being funded through the PHS

14 operations budget?

15      A.  I don't know.

16      Q.  Do you recall discussions in June of 2007

17 about purchasing --

18          Well, let me -- before I do this, your Honor,

19 if we're breaking at 3:00 do you want to take a break

20 or do you want to keep on going?  I'm good, but I just

21 want to make sure --

22      THE COURT:  I'm okay.

23          Do you want -- does anyone need a quick break?

24      MR. KENT:  Maybe if we go another short while and

25 give the witness maybe just a short five, ten minutes
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 1 to stretch her legs.

 2      THE COURT:  All right.

 3      MR. STRUMWASSER:  Q.  Do you recall, Ms. Way,

 4 discussions in June of '07 about purchasing upgrades

 5 for the Oracle program PacifiCare was using?

 6      A.  I wasn't involved in those discussions.

 7      Q.  All right.  I accept that.  But do you recall

 8 that those discussions were taking place?

 9      A.  I can't say in that month that I remember

10 that.  But I knew there were discussions around the IFS

11 Oracle application, yes.

12      Q.  In general, there were discussions in 2007

13 about the fact that the implementation of Oracle that

14 PacifiCare had was not the current version, right,

15 current release?

16      A.  I don't remember specifics around it, but yes.

17      MR. STRUMWASSER:  I'm going to show the witness --

18 I guess we're at 901.

19      MR. STRUMWASSER:  Perhaps while I pass this

20 around, Ms. Way, just to clarify a point that I -- I'm

21 not sure you covered before.  Oracle is a company here

22 in the Bay Area that markets very popular database

23 management system software, right?

24      A.  Yes.

25      Q.  And before I give you a chance to look at
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 1 that, the Oracle software is used in a number of

 2 applications within PHS?

 3      A.  It is used -- oh, in PHS?  I know that the IFS

 4 application utilizes it.

 5      THE COURT:  901 is an e-mail with a top date of

 6 June 26, 2007.

 7          (Department's Exhibit 901, PAC0744199 marked

 8           for identification)

 9      MR. STRUMWASSER:  Q.  Okay.  Do you recognize

10 Exhibit 901?

11      A.  Yes.

12      Q.  And you recall the issue that was underlying

13 it?  This e-mail starts -- this chain starts on 4205

14 with an e-mail from Ms. Berkel, who writes to you and

15 others saying, "On the must do front are the Oracle

16 patches that get us current for a higher level of

17 support."  Do you see that?

18      A.  Yes.

19      Q.  And she believes these patches cost 100,000

20 bucks, right?

21      A.  Yes, that's what she says.

22      Q.  And Ms. Berkel writes that your team escalated

23 this issue to Oracle but, "since we are too many

24 versions behind, we are not getting quick service."  Do

25 you see that?



14489

 1      MR. KENT:  Objection, relevance.

 2      THE COURT:  What's the relevancy?

 3      MR. STRUMWASSER:  This is again adequacy of

 4 funding for up-to-date software releases, in this case,

 5 Oracle.

 6      MR. KENT:  At what point after 11-plus months are

 7 we going to find an actual dotted-line connection

 8 between some of these theories and some of the

 9 violations in the case?

10      THE COURT:  Well, I just -- Oracle is a billing

11 function?

12      MR. STRUMWASSER:  Oracle is a general database,

13 sort of like COBOL or something.  The company uses it

14 to build different databases for different functions.

15 For example, it was used as a part of the Duncan

16 control system.  It was used to do some of the

17 monitoring of RIMS checks being printed.  It was -- it

18 had applications across all of the platforms, and it

19 was a fundamental tool for that purpose.

20      MR. KENT:  Well, this morning we were told that

21 there wasn't any kind of electronic monitoring of

22 checks.

23          So -- this is all just out of thin air.  This

24 is irrelevant.  It's -- this is used -- IFS -- how

25 about a question about what does IFS do?  Because I



14490

 1 don't think it has much to do with this case if

 2 anything.

 3      MR. STRUMWASSER:  If you'd like, I'd be glad to

 4 indulge you, Mr. Kent, or you can on redirect.

 5          But I think the key point here is that it is a

 6 platform that is used -- I trust it's clear to

 7 everybody else that there's no testimony to the effect

 8 that there were no relational databases at

 9 PacifiCare -- that it was a platform that was used for

10 different applications throughout the business and the

11 neglect and failure to keep it up to date was creating

12 the same kinds of problems or some of the same kinds of

13 problems that we had, or some of those same kinds of

14 problems, with RIMS.  And the evidence indicates or

15 confirms a reluctance to adequately fund software

16 maintenance?

17      MR. KENT:  What are these problems with RIMS?

18 After almost a year of testimony, I am just waiting to

19 hear some evidence about what -- these supposed

20 problems with RIMS.  I think everything we've seen is

21 it runs exceptionally well.

22      MR. STRUMWASSER:  Exceptionally well.

23          I'm sorry.  Your Honor had a question?

24      THE COURT:  No.  I'll allow it, but please don't

25 spend a lot of time on it.
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 1      MR. STRUMWASSER:  Okay.  The important thing for

 2 purposes of the -- the difficulty in going through this

 3 exhibit is tracking the budget function.  And that's

 4 really what's going to take some time here.  But I will

 5 try to move along quickly.

 6      Q.  You see Ms. Berkel saying on 4205 that

 7 PacifiCare's having difficulty getting assistance from

 8 Oracle because it is so far behind the current version?

 9 Do you see that?

10      A.  I see that.

11      Q.  And in your reply, your 9:35 p.m. e-mail --

12 and don't think I don't admire someone who's doing 9:35

13 e-mails in the evening.

14          You say that you gave a presentation to Sue's

15 team last week.  Sue is Ms. Berkel, right?

16      A.  The development team gave a -- says, "Diane

17 has the development presentation."  It was the

18 development's presentation.

19          My only piece in this whole thing was this

20 tool, the defrag tool.  That was the only reason I was

21 on all of these e-mails.

22      Q.  And that was the tool that was going to cost

23 $60,000 right?

24      A.  Yes.

25      Q.  What's the defrag tool?
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 1      A.  It's to optimize the database.

 2      Q.  The Oracle database?

 3      A.  Mm-hmm.

 4      THE COURT:  Is that a "yes"?

 5      THE WITNESS:  Yes.

 6      MR. STRUMWASSER:  Q.  And you expected this defrag

 7 tool would help short-term to get the processing time

 8 back in line, right?

 9      MR. KENT:  Objection, relevance.

10      THE COURT:  I'll allow it.

11      THE WITNESS:  We were just told it was a tool that

12 we needed to clean up the database.

13      MR. STRUMWASSER:  Q.  Okay.  And you continue, you

14 write that this is just the first step necessary in

15 order to get the system up to a supportable level,

16 correct?

17      A.  It was -- yes.  It was something that had to

18 be done.

19      Q.  And Mr. Hayes replies -- starting on 4204 and

20 continues up to 4205 -- Ms. Hayes, rather, excuse me.

21 She's discussing one of the alternatives that was in

22 Diane's presentation, right?

23      A.  Yeah, they were talking about different

24 alternatives for the application.

25      Q.  Okay.  And the least expensive alternative was
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 1 the $100,000 option that Ms. Berkel had referred to,

 2 right?

 3      A.  I can't speak to that.

 4      Q.  Okay.  So we have pros and cons of the various

 5 alternatives to this Oracle issue.  And I'll just ask

 6 you, you see the pros and cons at the top of 4205?

 7      A.  Yes.

 8      Q.  Are you in a position to explain what those

 9 are, or is that just not something you know about?

10      A.  It's not.

11      Q.  Okay.  And then at the top of 4204, Ms. Hayes

12 says that, "The PROMPT request for purchase of the

13 Oracle BMC tool and one terabyte of space" -- that's

14 computer storage, right?

15      A.  Yes.

16      Q.  -- "has been submitted for funding."  So she

17 has proceeded -- well, on 4202, Mr. Ahwah -- what was

18 Mr. Ahwah at this time?

19      A.  An ADG.  He owned the application development

20 group.

21      Q.  He's asking specifically of Mr. Connolly why

22 the business has to fund the Oracle defrag tool that

23 you were interested in, right?

24      A.  Yes.

25      Q.  And Mr. Brooks replies -- who's Mr. Brooks?
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 1      A.  He owns infrastructure services.

 2      Q.  And he replies, "This is part of the PHS mess

 3 that was insourced (this application environment has

 4 been a decaying environment even when it was supported

 5 by IGS prior to UHT insourcing...."

 6          Do you know what the PHS mess is that he's

 7 referring to?

 8      A.  No, I don't.

 9      Q.  Do you know what the decaying environment is

10 he's referring to?

11      A.  No, I don't.

12      Q.  "UHT is not being difficult or impractical by

13 not funding this tool as part of our Managed Services."

14 What's UHT?

15      A.  At the time, it was --

16      Q.  Would you accept UnitedHealthcare

17 Technologies?

18      A.  Yeah.

19      Q.  What does the phrase "Managed Services" in

20 caps mean?

21      THE COURT:  Initial caps.

22      MR. STRUMWASSER:  Initial caps.  Thank you.

23      THE WITNESS:  It's a way they manage resources.

24 You can have -- well, I'll just give you an example.

25          One of the nice things about it is that, if
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 1 you have a system that is running out of space and

 2 requires another terabyte of disk space, they can do

 3 that in a matter of minutes.  So it's a way that they

 4 manage the resource.

 5      Q.  So managed services are ones that you don't

 6 have to fund, you just have to ask for and they appear?

 7      A.  Well, no.  There's the whole funding thing

 8 behind there, but --

 9      Q.  So what's the significance of something being

10 a managed service?

11      A.  It's just the way they manage the hardware and

12 the resources.

13      Q.  Now, had you heard that the problem with the

14 defragging was that the business would not allow the

15 application to be placed out of service long enough to

16 do the defragging?

17      MR. KENT:  Objection, relevancy.

18      MR. STRUMWASSER:  It's a part of this story, your

19 Honor.

20      THE COURT:  All right.  I'll allow it.

21      THE WITNESS:  No.  I'm not sure what you're

22 looking at.

23      MR. STRUMWASSER:  Q.  Yeah, I'm --

24      THE COURT:  Is it the part that says "past

25 attempts at defragging"?
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 1      MR. STRUMWASSER:  Exactly.

 2      THE WITNESS:  On 202?

 3      THE COURT:  202.  It's about three lines above

 4 "Recommendation."

 5      THE WITNESS:  Yeah, I'm not sure I know what he

 6 was referring to there.

 7      MR. STRUMWASSER:  Q.  Is it correct, Ms. Way, that

 8 you wound up getting your defragging money as part of

 9 the break/fix program?

10      A.  I don't believe so.

11      Q.  Did you get the money?

12      A.  We did get the tool, yes.

13      Q.  Do you know from where?

14      A.  I don't remember who ended up paying for it,

15 no.

16      Q.  And the last sentence there, that they're

17 saying, "Agreeing to fund and implement this tool will

18 not be treated as a precedent for UHT to make other

19 investments in the PHS legacy environment that is in

20 'freeze mode' with only keep the lights on support."

21 What is freeze mode?

22      A.  I don't know what he meant by that.

23      Q.  But you do know what "keep the lights on" was,

24 right.

25      MR. KENT:  Asked and answered.
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 1      THE COURT:  I think she said she did, because you

 2 heard it.

 3      THE WITNESS:  I heard it.

 4      MR. STRUMWASSER:  Q.  And Mr. Connolly says, "Fine

 5 with me."  Mr. Connolly is who, for purposes of this?

 6      A.  He's a vice president of some type.  I don't

 7 know of what.

 8      Q.  Now, Mr. Brooks forwards this string back to

 9 Mr. Ahwah.  And on 4199 to 4200, he says, "The real

10 story is - Oracle is not going away soon.

11 UHC/Corporate did not fund Oracle (as with many other

12 legacy PHS apps) upgrade."

13          Do agree with Mr. Ahwah that United didn't

14 fund the Oracle upgrade?

15      MR. KENT:  Objection, relevance.

16      THE COURT:  Overruled.

17          But at this time?

18      MR. STRUMWASSER:  Yeah, at this time, right, as of

19 this time.

20      THE WITNESS:  Well, it says, "Funding of the

21 Oracle upgrade is back on the table for 2007," so....

22      MR. STRUMWASSER:  Q.  Do you know what happened in

23 2007?

24      A.  No, I don't.

25      Q.  Due agree that, as of 2006 -- excuse me --
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 1 that, as of June 2007, that United had not funded many

 2 other PHS application upgrades, as he says?

 3      A.  I'm not aware of that.

 4      Q.  One last question.  The RIMS upgrade from

 5 3.1.70 to 3.20 or 3.30, if you had done that, would

 6 that have been a capital or an O&M expenditure?

 7      THE COURT:  Capital.

 8      MR. STRUMWASSER:  Nothing further.

 9      THE COURT:  Okay.  Are you finished?

10          Do you want to take ten minutes and see if

11 we're done?  Let's take ten minutes.

12      MR. KENT:  Why don't we take ten minutes.

13          (Recess taken)

14      THE COURT:  We'll go back on the record.

15          Mr. Kent?

16      MR. KENT:  I think what we'll do is, as I

17 indicated this morning, we'll produce documents and

18 then we'll see whether --

19      THE COURT:  Ms. Way needs to come back or not?

20      MR. KENT:  We'll find out.

21      THE COURT:  All right.

22      MR. KENT:  So we'll reserve any time with her.

23      THE COURT:  Then what did I do -- go ahead.

24      MR. STRUMWASSER:  I was just going to ask one

25 other thing.  When we next get together on Tuesday, I
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 1 wonder if we might ask to have hearing dates,

 2 appearance dates for Mr. Lippincott, Mr. McMahon, and

 3 Mr. Wichmann.  Those are the three who I don't think

 4 are on this calendar yet.

 5      THE COURT:  Okay.  Did you want to see if you

 6 could work on that?

 7      MR. KENT:  I'm pretty comfortable we can find a

 8 date for Mr. Lippincott.  We had originally put him in,

 9 I think, one of the weeks in January when we thought

10 that Ms. Soliman and/or Ms. Watson were going to be

11 here, on the week of the 10th.

12          Then I heard secondhand that CDI now says that

13 Soliman is going to be here the week of the 18th.

14      MR. STRUMWASSER:  On the 18th.

15      MR. KENT:  And that's when we had Mr. Lippincott

16 scheduled.

17      MR. STRUMWASSER:  It is important that --

18      THE COURT:  Is he network ops?

19      MR. KENT:  He is.

20      THE COURT:  Can he come the 19th?

21      MR. STRUMWASSER:  That doesn't work for us because

22 Ms. -- they're both IT people.  She's our rebuttal

23 witness.  So I think -- my recollection was you had

24 talked about having Mr. Lippincott either live or by

25 video for the direct, and then we could schedule his
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 1 cross.  And I'm still happy with that.  But I do need

 2 to have --

 3      MR. KENT:  We're going to do it all at one time.

 4      THE COURT:  Can you get him here?

 5      MR. KENT:  I've got to double-check his schedule.

 6 But we'll get him here in January.

 7      THE COURT:  Early January?

 8      MR. KENT:  Let me find out when he's available.

 9      THE COURT:  All right.

10      MR. STRUMWASSER:  Then Lippincott -- I mean, then

11 Wichmann and McMahon are the other two.

12      MR. KENT:  Well, Mr. Wichmann -- well, I don't

13 have dates yet for them.  We're working on

14 Mr. Wichmann.

15          Mr. McMahon, I understand your point, your

16 Honor.  I don't want to rehash about Mr. McMahon.  We

17 got that offer of proof.  We haven't had a discussion

18 with you about that.  But we will --

19      MR. STRUMWASSER:  First of all, the offer of proof

20 preceded your Honor's directions.

21          And secondly, what I had really suggested

22 early on was, rather than it being sequential -- "Let's

23 see if you're going to really, really, really need it.

24 Then if you do, maybe we can find a date" -- let's get

25 on those folks' calendars.  If we have to move it, we
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 1 can move it, but let's get on their calendars.

 2      THE COURT:  I think that's a good idea.

 3      MR. KENT:  I have no problem getting dates.

 4      THE COURT:  Let's get some dates, see what we get.

 5 We'll reconvene Tuesday morning at 9:00.

 6      MR. STRUMWASSER:  Thank you, your Honor.

 7      THE COURT:  Thanks.

 8      MR. STRUMWASSER:  Thank you, Ms. Way.

 9          (Whereupon, the proceedings recessed

10           at 2:39 o'clock p.m.)
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 1 Tuesday, December 14, 2010           9:07 o'clock a.m.

 2                         ---o0o---

 3                   P R O C E E D I N G S

 4      THE COURT:  This is on the record.  This is before

 5 the Insurance Commissioner of the State of California

 6 in the matter of PacifiCare Life and Health Insurance

 7 Company.  This is OAH Case No. 2009061395, Agency

 8 No. UPA 2007-00004.

 9          Today's date is December 14th, 2010 in

10 Oakland, California.  Counsel are present.

11          We don't have a respondent today?

12      MR. KENT:  We expect Mr. Toda, Jeff Toda, to be

13 here.  With the weather the way it is --

14      THE COURT:  I heard that there's some problems.

15      MR. KENT:  And I know he was flying up this

16 morning.

17      THE COURT:  Also, I received a response to the

18 request for official notice.  And I thought maybe I

19 should give it a number.  But, you know, I don't know

20 that I gave the actual request a number.

21      MR. STRUMWASSER:  We don't need a number if they

22 don't.

23      THE COURT:  Do you care?

24      MR. KENT:  Just so long as it's somehow marked

25 that it's clear where it is in the record.
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 1      THE COURT:  Well, then it gets a number.

 2      MR. GEE:  Your Honor, it may have been with the --

 3 the request for official notice came with the bench

 4 brief.

 5      THE COURT:  It's all together, though.  It doesn't

 6 have a number.  That has a file stamp of the 8th, and

 7 this is the 13th.  So I'll mark the request for

 8 official notice.

 9          Oh, no, that's not the right one.

10          All right.  I'm not going to try to find it

11 now.  Let me mark your response as 902, and then I'll

12 go back and see if I can find the other one.

13          (Department's Exhibit 902 marked

14           for identification)

15      THE COURT:  Okay.  Are you ready to call a

16 witness?

17      MR. KENT:  We are, your Honor.  But before we call

18 Dr. Cunningham, we got some e-mail traffic yesterday

19 morning -- this is a scheduling issue -- from Kelly

20 Vavra.  Unfortunately, Ms. Vavra ended up in the

21 emergency room on Sunday with what may be slight -- a

22 little bit of pneumonia.  She was on a plane over the

23 weekend.  I think she went from Arizona to Minnesota,

24 which seems heroic if she did that with that weather.

25          So she's unable to travel and be here
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 1 tomorrow.  But the last word we got was she might be

 2 available next week.

 3      THE COURT:  Okay.

 4      MR. KENT:  So we can confirm that if there's an

 5 interest in proceeding next week.

 6      THE COURT:  I'd like to get her done if we can.

 7      MR. STRUMWASSER:  That's fine with us, your Honor.

 8 Could we then move Thursday's activities to Wednesday?

 9      THE COURT:  Yes.

10      MR. KENT:  I don't know that we can pull

11 everything together for tomorrow.  If counsel's

12 interest is not hanging around an extra day, I'd

13 suggest we could do the hearing on Monday, and then

14 we'll have Ms. Vavra here, ready to go.  Or we can do

15 the hearing after Ms. Vavra.

16      THE COURT:  The spoliation motion?

17      MR. KENT:  Yes.

18      THE COURT:  You don't want to do them tomorrow?

19      MR. KENT:  I'd like to, but I'm not sure we can

20 pull the pieces together.

21      MR. STRUMWASSER:  Is there a filing in our future?

22      MR. KENT:  There is.

23      THE COURT:  Okay.  So you want to put that over to

24 Monday?

25      MR. STRUMWASSER:  No, let's do it Thursday.
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 1      THE COURT:  Thursday?  All right.  Maybe a half

 2 day Thursday, then?

 3      MR. STRUMWASSER:  Yeah, late morning or early

 4 afternoon.

 5      MR. KENT:  That's fine.

 6      THE COURT:  We can start at 9:00.

 7      MR. STRUMWASSER:  I was thinking, if we're not

 8 going to do anything tomorrow, we may just go home and

 9 fly in for the argument.

10      THE COURT:  So 10:00 o'clock?

11      MR. STRUMWASSER:  That's fine.

12      MR. KENT:  That's fine.  Is that enough time?  Do

13 you want to do 10:30?

14      MR. STRUMWASSER:  10:30's even better, actually.

15      THE COURT:  10:30?

16      MR. KENT:  Right.

17      MR. STRUMWASSER:  So the deal is dark tomorrow,

18 argument Thursday, and then we're looking for a day for

19 Ms. Vavra the following week?

20      MR. KENT:  Right.

21      MR. STRUMWASSER:  We would also like to get things

22 done, but I truly don't want us to be understood to be

23 trying to pressure her out of a sick bed.

24      THE COURT:  Oh, no.  If she's sick, she's sick.

25          So we're dark tomorrow.  We'll do the motions
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 1 on Thursday.  And you're going to try and get Ms. Vavra

 2 here if she's well enough next week?

 3      MR. KENT:  Right.

 4      MR. GEE:  And, your Honor, while we're talking

 5 about scheduling, we confirmed that Mr. Washington is

 6 available on January the 10th.

 7      THE COURT:  Okay.

 8      MR. GEE:  Our understanding was that would take

 9 place in Los Angeles via video conference.

10      THE COURT:  Did you check with --

11      MS. ROSEN:  I haven't yet.  This is the first time

12 I've heard about January 10th.

13      THE COURT:  Will you check with them, make sure

14 it's available?

15      MS. ROSEN:  I absolutely will.

16      THE COURT:  All right.  Are you ready to call your

17 witness?

18      MR. KENT:  Yes.

19      THE COURT:  All right.

20      MR. KENT:  Respondent calls Dr. William

21 Cunningham.

22          (Witness sworn)

23             WILLIAM CUNNINGHAM, M.D., M.P.H.,

24          called as a witness by the Respondents,

25          having been first duly sworn, was
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 1          examined and testified as hereinafter

 2          set forth:

 3      THE COURT:  Please state your first and last name,

 4 and spell them for the record.

 5      THE WITNESS:  First name is William,

 6 W-I-L-L-I-A-M, last name Cunningham,

 7 C-U-N-N-I-N-G-H-A-M.

 8      THE COURT:  All right, thank you.

 9      MR. KENT:  I believe this will be Exhibit 5470.

10      THE COURT:  It is.

11          5470 is the CV of Dr. Cunningham.

12          (Respondent's Exhibit 5470, PAC0872784 marked

13           for identification)

14              DIRECT EXAMINATION BY MR. KENT

15      MR. KENT:  Q.  Good morning, Dr. Cunningham.

16      A.  Good morning.

17      Q.  Is this a copy of your current CV?

18      A.  Yes, it is.

19      Q.  About when did you first go to work for

20 PacifiCare or any of its predecessors?

21      A.  I joined FHP in around 1989.

22      Q.  So about 20 years ago?

23      A.  About 20 years.

24      Q.  Let me first go back to some of your training.

25 After you went to school on the East Coast, I see you
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 1 were trained as a pediatrician, but then you were a

 2 Navy physician; is that right?

 3      A.  That is correct.

 4      Q.  What type of medicine did you practice in the

 5 Navy?

 6      A.  I initially practiced pediatrics, but I joined

 7 the Navy to do submarine and diving medicine.  So I

 8 worked in an occupational health setting with the

 9 troops in the field.

10      Q.  Did you do some sea duty?

11      A.  I did.  I was assigned to submarines.

12      Q.  What did you do with submariners in the way of

13 work?

14      A.  Most of it was preventive medicine stuff to

15 make sure that the crew was safe and ready to go on

16 their mission.  I did do some work at sea on various

17 missions.  Mostly it was, you know, keeping them ready

18 to go.

19      Q.  How did you end up going to work for FHP?

20      A.  My last duty station in the Navy, I completed

21 my occupational medicine residency, and I worked at the

22 Navy Hospital in Long Beach and in the shipyard down

23 there.  And when I completed that duty, I was basically

24 fairly senior in the Navy.  My next duty station would

25 have been back in Washington.
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 1          And my family and I made the decision that we

 2 would like to stay out on the West Coast, and made the

 3 decision that it was time to get out of active duty.  I

 4 went into the Reserves at that point and stayed out on

 5 the West Coast.

 6      Q.  How did you end up going from FHP to

 7 PacifiCare?

 8      A.  PacifiCare acquired FHP, so I was part of the

 9 assets, I suppose you would say, of FHP that went over

10 to PacifiCare.

11      Q.  Your current position is what, sir?

12      A.  I'm a medical director in the appeals

13 department.

14      Q.  Can you tell us generally what a medical

15 director such as yourself does?

16      A.  My tasks are to review member appeals for

17 services that have been denied as a pre-service request

18 or a claim.  And I also have a responsibility in the

19 area of independent medical review -- reviews.

20      Q.  Independent medical reviews, sometimes

21 referred to as IMRs?

22      A.  Those are the IMRs.

23      Q.  You mentioned that you look at appeals that

24 are pursued by members.  Do you also have any

25 involvement in appeals which are filed by healthcare
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 1 providers?

 2      A.  I do not.

 3      Q.  Are provider appeals handled in the same part

 4 of the company that you work in or a separate one?

 5      A.  No.  I work in the member appeals area, and

 6 the provider appeals are dealt with in the network

 7 management arena.

 8      Q.  You mentioned IMRs a moment ago.  About how

 9 long have you been working with -- or in the area of

10 independent medical reviews on behalf of PacifiCare?

11      A.  I was actually involved prior to the

12 implementation of the IMR process in California.  I was

13 a representative with PacifiCare in some working groups

14 with the Department of Managed Healthcare.

15      Q.  These working groups, what was the function or

16 the purpose of those working groups?

17      A.  The purpose was to establish a process that

18 would take into account the needs of the plans, the

19 members, consumers, and other interested parties in

20 establishing regulations so that the IMR process would

21 proceed in good manner.

22      Q.  Were there similar workshops that were

23 sponsored by the California Department of Insurance?

24      A.  I'm not aware of any.  I did not participate

25 in any.  I think the DMHC pretty much had the lead
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 1 role, and California Department of Insurance adopted

 2 those processes.

 3      Q.  Now, over the years, have you continued to be

 4 involved in some part of the IMR process on behalf of

 5 PacifiCare?

 6      A.  I have continued to be involved in the IMR

 7 process, yes.

 8      Q.  Let me ask you, what has PacifiCare's

 9 perspective on IMRs been generally over the years?

10      A.  From the very beginning, I believe

11 PacifiCare's been very supportive of the IMR process.

12      Q.  Why is that?

13      A.  It's -- the IMR is basically a member benefit.

14 It's supportive to our members, and it helps them

15 basically validate the kind of care that they receive.

16 I think it's also been helpful to the plan,

17 particularly for new therapies, to validate decisions

18 made by the plan and to help give us information in

19 designing our programs.

20      Q.  Let me circle back and ask you a few more

21 background questions.

22          How many medical directors does PacifiCare

23 presently have including yourself?

24      A.  In the area of member appeals, I believe

25 there's eight or ten of us that are working that area.
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 1      Q.  Are you and the other medical directors

 2 working or involved in claims involving all lines of

 3 the company's business, whether it's PPO, HMO, senior

 4 coverage?

 5      A.  We're involved in that entire group of

 6 products but not all of the medical directors do each

 7 and every product.

 8      Q.  Where is your office located?

 9      A.  In Cypress, California.

10      Q.  To whom do you report?

11      A.  My boss is Dr. Judy Sakamoto [sic].

12      Q.  Where is she located?

13      A.  She's also located in Cypress.

14      Q.  Who does Dr. Fujimoto report to?

15      A.  She reports to Dr. Ed Sakamoto.

16      THE COURT:  I think it's "Sakamoto."

17      THE WITNESS:  Dr. Fujimoto is my boss.

18      MR. KENT:  Did I misspeak?

19      THE COURT:  I'm sorry.  You're boss is Sakamoto?

20      MR. KENT:  Let me start -- I'm sorry.

21      Q.  Who does Dr. Fujimoto report to?

22      A.  Dr. Fujimoto reports to Dr. Sakamoto.  A

23 female reports to a male.  So they're different

24 individuals.

25      Q.  Is Dr. Sakamoto like yourself, a long-time
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 1 PacifiCare employee?

 2      A.  He is.

 3      Q.  Who is the overall head of the member appeals

 4 department?

 5      A.  I believe it would be Dr. Sakamoto.  He's

 6 responsible both for the physicians as well as the

 7 appeals staff.

 8      Q.  In the member appeal group at PacifiCare,

 9 there's obviously medical directors, but what other

10 kinds of healthcare professionals or other people work

11 in that area?

12      A.  Registered nurses, licensed practical nurses.

13 So those are licensed clinicians.  We've got registered

14 pharmacists who assist in pharmacy appeals.  Then we've

15 got a number of appeal specialists who are basically

16 administrative and clerical support for the appeal

17 classes.

18      Q.  Let me ask you, can you give us a little more

19 idea of what role the appeals specialists play in the

20 appeals process?

21      A.  The appeals specialists' responsibility is

22 from the very beginning of the member contact with the

23 plan.  They're responsible for setting up a case.

24      THE COURT:  Excuse me.

25          (Judge momentarily leaves courtroom and
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 1           returns)

 2      THE COURT:  Back on the record.  Sorry.

 3      MR. KENT:  Q.  I'd asked you a question about the

 4 role appeals specialists play in the appeals process.

 5 And why don't we start over because I don't know that

 6 you were through with your answer.

 7      A.  I was not.  The appeals specialists become

 8 involved at the beginning of the communication of our

 9 member's requesting an appeal.  And their role

10 essentially is to set up the appeal case within our

11 transaction systems and to begin gathering information,

12 such as validating the member's status that they're an

13 effective member, to validate that there's been a

14 denial, to gather that information and set up the case

15 for the review by the appeals department.

16      Q.  What is the role that the nurses, the licensed

17 nurses, play in the appeals process?

18      A.  So the licensed nurses then are involved in

19 all the appeals once it's been established that there

20 is in fact a denial and the member is -- it's a member

21 and eligible for the appeal so that they will look at

22 the issue and make a determination what additional

23 materials are required -- if it's a clinical question,

24 what kind of medical records are needed or reports;

25 they'll review the evidence of a coverage and try to
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 1 determine what additional information might be

 2 necessary and transition that back to the appeals

 3 specialists to gather that information.

 4      Q.  Earlier, when I asked you about generally

 5 speaking what your job responsibilities were, you

 6 referred to looking at appeals for benefit purposes and

 7 also for medical necessity.  What do you mean by

 8 "benefit"?

 9      A.  Benefit is a service that's referenced in the

10 certificate of coverage, a service that is covered by

11 the plan or not covered by the plan.

12      Q.  And how about "medical necessity"?  What is

13 that?

14      A.  So medical necessity is a concept that, once a

15 service is covered, it needs to be determined to be

16 safe and effective, a medical procedure service based

17 on peer-reviewed published literature for it to be

18 covered.

19      Q.  What is the source of this medical necessity

20 requirement for purposes of a PacifiCare health plan?

21      A.  The source of the requirement is the

22 certificate of coverage.

23      Q.  Let me ask you about a term,

24 "pre-authorization."  What does "pre-authorization"

25 mean in the context of a PacifiCare health plan?
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 1      A.  In the context of PacifiCare plan, the plan

 2 has determined that certain services require prior

 3 authorization by the plan in order for them to be

 4 covered.

 5      Q.  Can you give us a couple of examples of

 6 services that require pre-authorization?

 7          (Mr. Toda entered the courtroom)

 8      THE WITNESS:  Sure.  An example would be an

 9 elective hospitalization for an elective procedure,

10 that would need to be prior authorized.  And elected

11 reconstructive surgery would be another example that

12 generally requires prior authorization and, again,

13 elective non-emergency out-of-network referrals to a

14 specialist or provider outside of the provider network.

15      MR. KENT:  Q.  How does a member go about

16 submitting an appeal to PacifiCare?

17      A.  Most of them end up contacting member

18 services, and that's routed into the appeals

19 department.  They can fax a request.  They can call us

20 directly.  They can ask their provider.  There are lots

21 of ways to contact the plan.

22      MR. KENT:  If I can let the record reflect that

23 Mr. Toda has arrived?

24      THE COURT:  Yes.

25      MR. KENT:  Thank you.
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 1      Q.   Are all appeals reviewed by a medical

 2 director such as yourself?

 3      A.  No, all appeals are not reviewed by a medical

 4 director.

 5      Q.  Generally speaking, which ones get to your

 6 level of review?

 7      A.  The appeals that get to our level of review

 8 are appeals that have been accepted, meaning the case

 9 has been -- that there's been a denial issued and the

10 member has standing as an enrolled member and, prior to

11 that time, the case has not been overturned or the

12 service has not been paid or covered.

13          At a lower level, at the nurse level, a case

14 might be overturned and paid at that point.  So only

15 once it continues to not be overturned it will come up

16 to a medical director.

17      Q.  So I'm clear, is a nurse, a licensed nurse, in

18 this appeal process, authorized to uphold a claim

19 denial, the appeal of a claim denial on a clinical

20 basis?

21      A.  They are not.

22      Q.  So let me ask more or less the same question

23 but narrow it a little bit.

24          Would a nurse be authorized to uphold a claim

25 denial that had been based on a medical necessity?
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 1      A.  No.  The upholds on medical necessity require

 2 a physician.

 3      Q.  Let me ask you, are the appeals that

 4 PacifiCare PPO members pursue a small or large

 5 percentage of the total of PacifiCare member appeals?

 6      A.  The PPO appeals?

 7      Q.  Yes.

 8      A.  Is a very small percent of the total

 9 PacifiCare appeals.

10      Q.  In your practice, about how many appeals do

11 you review on an average day?

12      A.  An average day, probably between -- I'd say 10

13 and 20 appeals.

14      Q.  Do you find that you have adequate time to

15 review those appeals?

16      A.  I give each case the time that it needs to

17 review.

18      Q.  Do you follow a particular process in

19 reviewing an appeal?

20      A.  I do.

21      Q.  Tell us about that.  Or let me ask you a

22 little easier -- tell us about the first steps in that

23 process you follow.

24      A.  So the first step is the case has been set up

25 and materials have been gathered.  So I'll look at the
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 1 case.  First thing I'll try to do is try to establish

 2 exactly what the issue is under appeal.  So I need to

 3 clarify what the issue is and then review the records

 4 including the certificate of coverage.

 5      Q.  Why do you review the certificate of coverage?

 6      A.  The first step in an appeal is to make a

 7 determination whether the service at issue is a benefit

 8 issue or a medical necessity issue.  And the

 9 certificate of coverage gives us the language to try to

10 determine if there's a benefit issue involved.

11      Q.  And you're using "benefit" to mean the same

12 thing as "coverage"?

13      A.  As coverage.

14      Q.  Can you give us some examples of benefits

15 or -- let me ask you this.

16          Can you give us an example of healthcare

17 services or devices that typically are not covered

18 under PacifiCare PPO plans?

19      A.  Yes.  For instance, acupuncture therapy is

20 generally, in most of the PPO plans, an excluded

21 benefit, specifically excluded.  Certain types of foot

22 orthotics are generally excluded in most of the PPO

23 plans.

24      Q.  Are there occasions where the COC or

25 certificate of coverage itself doesn't provide clear
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 1 guidance whether a particular service or device is

 2 covered?

 3      A.  Yes, that's true.

 4      Q.  What do you do in those instances?

 5      A.  Unless the COC gives very clear guidance, I

 6 need to look at a case for the medical necessity issues

 7 involved in it.

 8      Q.  Can you give us an example of a situation like

 9 that?

10      A.  Where the COC doesn't give clear guidance and

11 you have to look for the --

12      Q.  Right.

13      A.  All of the PPO certificates of coverage cover

14 durable medical equipment.  And a wheelchair is a kind

15 of durable medical equipment.  But the certificates

16 don't go into detail about the many different kinds of

17 wheelchairs -- electric wheelchairs, light-weight

18 wheelchairs.

19          So, often when there's been a denial for a

20 wheelchair, we will need to review the clinical

21 information on the patient to determine what the

22 specific needs are and why that particular wheelchair

23 has been denied.

24      Q.  Now, is medical necessity separately evaluated

25 as to all PPO claims submitted to PacifiCare?
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 1      A.  No, it isn't.

 2      Q.  Why not?

 3      A.  The design of the PPO program basically has

 4 medical necessity built into it, meaning that the

 5 design of the PPO program is a claims-based program.

 6 So a service is provided, and a claim is submitted, and

 7 the medical necessity is built into the design of the

 8 claim payment CPT codes up against procedure codes.

 9 And they're not separately evaluated.

10      Q.  So if I'm understanding this, if the computer

11 sees a certain diagnostic code combined with a certain

12 CPT code, it assumes that the service or device was

13 medically necessary?

14      A.  That's correct.

15      Q.  And on these appeals in those instances where

16 you need to look into medical necessity because it's

17 not -- it hasn't been assumed by the system, do you

18 follow with a particular process?

19      A.  I do.

20      Q.  What's the first step?

21      A.  So after I've recognized that it's a medical

22 necessity issue and I've isolated what the case is,

23 I'll look to guidelines that the plan has established

24 for us to use in review on medical necessity.

25      Q.  Okay.  Now, as part of that process, do you
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 1 look at medical records?

 2      A.  I review the medical records.

 3      Q.  Why?

 4      A.  You need to review the medical records to

 5 clarify exactly what the issue is and what the clinical

 6 setting is, what the request for service is, why the

 7 physician has asked for that service and why it's been

 8 denied.

 9      Q.  You mentioned a moment ago something about

10 guidelines.  What are some of these guidelines or

11 authorities that you routinely use in your work to help

12 determine medical necessity?

13      A.  So the plan has established both internal

14 guidelines, and it has adopted external guidelines for

15 use in medical necessity.  One example that we use

16 regularly is what's called the Milliman Care

17 Guidelines.

18          Milliman, M-I-L-L-I-M-A-N.

19      THE COURT:  This is 5471.

20      MR. KENT:  I believe so.

21          (Respondent's Exhibit 5471, PAC0872787 marked

22           for identification)

23      MR. KENT:  Q.  If could you take a look,

24 Dr. Cunningham, at -- I believe it's nine pages that

25 have been marked together as Exhibit 5471.  What are
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 1 these pages?

 2      A.  So these are two of many hundreds of Milliman

 3 Care Guidelines.  The first is a guideline for a

 4 hospital procedure, an appendectomy.  And the second is

 5 a guideline for an outpatient radiology procedure, a CT

 6 scan of the lumbar spine.

 7      Q.  Who or what is Milliman?

 8      MR. GEE:  Objection.  What's the relevance here?

 9      THE COURT:  Okay.  What's the relevance?

10      MR. KENT:  We're talking about IMRs, and we're

11 going to -- we're laying some foundation for some

12 testimony this witness is going to give that's going to

13 put the entire IMR process in focus.

14          It's -- there's an allegation that we've got

15 over 350,000 separate alleged violations of a statute

16 having to do with IMR.  We're going to put it in focus

17 that this is much to do about nothing at the end of the

18 day.

19      MR. GEE:  The allegations are about notifications

20 of IMR rights, not the process that PacifiCare has in

21 place.

22      MR. KENT:  You can't understand the notification

23 part of the equation without understanding the process

24 and where that notification should fit in to.

25      THE COURT:  Well, it seems tangentially relevant,
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 1 so I'll allow it.  But don't spend a lot of time on it.

 2      MR. KENT:  Thank you, your Honor.

 3      THE COURT:  It's a notification.  It's whether

 4 it's supposed to be in there or not in there.

 5      MR. GEE:  Precisely.

 6      THE COURT:  It's a legal issue.  So I'll let you

 7 go for a little bit, but let's not spend a lot of time

 8 on it.

 9      MR. KENT:  Q.  Who or what is Milliman?

10      A.  Milliman is an organization that PacifiCare

11 has -- it uses for establishing -- has adopted their

12 guidelines for establishing medical necessity.

13      Q.  About how long have these guidelines been

14 available?

15      A.  They've been available as long as I've worked

16 for PacifiCare.

17      Q.  Do you routinely refer or rely on these

18 Milliman guidelines?

19      A.  I do when the medical necessity issue is

20 covered under one of their guidelines.

21      Q.  For what purpose or purposes?

22      A.  Milliman establishes both peer reviewed data

23 and information -- you can see on the first guideline

24 all the references.  And it also establishes protocol,

25 clinical protocol by peers.  So we use them in
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 1 reviewing a case against established guidelines.

 2      Q.  What are evidence-based guidelines?

 3      A.  Evidence-based guidelines are guidelines that

 4 have been established based on peer reviewed published

 5 literature supporting safety and efficacy of a

 6 particular procedure.

 7      Q.  What are consensus-based guidelines?

 8      A.  The consensus-based are guidelines that are

 9 put together and validated by specialists that practice

10 in the area of the guideline.

11      Q.  Let me ask you, are these Milliman Guidelines

12 consensus based or evidence based?

13      A.  They are both consensus and evidence based.

14      Q.  Is PacifiCare the only company, to your

15 knowledge, or health plan that uses these Milliman

16 Guidelines?

17      A.  No.  Many health plans use them.

18      Q.  How do you know that?

19      A.  I know that from -- Milliman -- their

20 published materials, they say who uses it.  And I also

21 know it just from speaking with other physicians.

22      Q.  Can you describe for us some of the other

23 guidelines you use routinely in your work?

24      A.  An internal set of guidelines would be the

25 medical management guidelines.  So those are guidelines
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 1 established for medical necessity of services by

 2 PacifiCare.

 3      Q.  If there are these industry -- or these

 4 third-party guidelines out there, why was there a need

 5 for PacifiCare to develop some of its own guidelines?

 6      A.  There's a need because Milliman only covers an

 7 array of services.  And there are some services that

 8 are not included within Milliman that the plan has

 9 established their own criteria for.

10      Q.  Now, you've told us about looking at medical

11 records, looking at the COCs, looking at these

12 guidelines that are available to you.  On occasion, do

13 you need to do your own research into the medical

14 literature --

15      A.  I do do that.

16      Q.  -- in order to make a medical necessity

17 decision?

18      A.  I do do independent research.

19      Q.  Can you give us an example of a situation in

20 which you needed to do medical research of your own?

21      MR. GEE:  I'd like to renew my relevance

22 objection.

23      THE COURT:  I think we're getting -- I'm trying to

24 visualize in my mind how you figure this is going to

25 make a difference.
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 1      MR. KENT:  Because at the end of the day, as we've

 2 already seen, your Honor, there are -- you can count

 3 the number of IMR requests, put aside the IMRs that are

 4 actually granted to proceed, on the one hand, and this

 5 explains why, even though we handle over a million

 6 claims a year, there are very, very few IMR requests to

 7 begin with.  And that puts in focus all these

 8 allegations.

 9      THE COURT:  Well, that's fine.  But that isn't the

10 kinds of questions you're asking.

11          I'm going to sustain the objection for now.

12          I don't have a problem with you putting it in

13 perspective for -- especially in terms of what the

14 penalty might be.  But I don't need the details.

15          You do have an internal process which is

16 available.  That doesn't mean that you don't have to

17 tell people that there is an independent medical review

18 that's free from the Department of Insurance if they

19 don't like the -- what they got from the company.

20      MR. KENT:  But we do tell.

21      THE COURT:  I know you do.  I mean, I know that's

22 the issue.  That's the issue, when you put it in there

23 and how you put it in.  I've heard that already.

24      MR. KENT:  But in order to understand, your Honor,

25 why telling people the way we do, we believe it's
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 1 legally sound but also from a factual standpoint it's

 2 sound because, if you understand where the handful of

 3 IMR requests actually come from, in terms of the

 4 chronology of claims and the appeal process, from our

 5 perspective it makes perfect sense why there's no

 6 reason to put IMR language on the back of the EOB.

 7      MR. GEE:  But what's the relevance of PacifiCare's

 8 internal procedures to that issue?

 9      MR. KENT:  Just what I said.  If you understand

10 the process, you -- it becomes clear from a factual

11 standpoint that we give people notice of the IMR right

12 at the appropriate juncture.

13      THE COURT:  Well, I'm going to sustain the

14 objection.

15          I'm not saying you can't go into that, but

16 this particular line of questioning doesn't really go

17 to that.

18      MR. KENT:  Thank you.

19      Q.  Let's go back to the appeal process,

20 Dr. Cunningham.  Is there an expedited appeal process

21 for particular PPO claims?

22      A.  There is an expedited appeal process.

23      Q.  Which claims are subject to that expedited

24 appeal process?

25      A.  A claim is subject to an expedited appeal if
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 1 there's a time-sensitive issue, for instance, a request

 2 for surgery or a request by the physician saying that

 3 time is of the essence in providing this therapy.

 4      Q.  About how long does that expedited appeal

 5 process take?

 6      A.  Takes -- I think we have 72 hours to turn

 7 around an expedited appeal.

 8      THE COURT:  Is this 5472?

 9      MR. KENT:  Yes.

10      THE COURT:  "PPO Pathway to IMR."

11          (Respondent's Exhibit 5472, PAC0872817 marked

12           for identification)

13      MR. KENT:  Q.  Dr. Cunningham, what does this

14 chart that's been marked as Exhibit 5472 reflect?

15      A.  It's a schematic of the process in the PPO for

16 IMRs.

17      Q.  Let me ask you, what exactly do you do

18 presently with respect to the IMR process?

19      A.  My role in the IMR is to, once the case has

20 been accepted by the Department of Insurance for an

21 IMR, to re-review the case and package it up in a

22 letter of correspondence or transmission to the review

23 agency.

24      Q.  Do you do that same function for IMRs that are

25 going to other regulatory agencies?



14534

 1      A.  I do it both on the HMO side and on the PPO

 2 side.

 3      Q.  And looking on this chart, Exhibit 5472, where

 4 would the work you do be located?

 5      A.  With regard to the IMR, it would be at the

 6 bottom, below the box that says "CDI Accepts IMR."

 7      Q.  You mentioned this IMR package that you put

 8 together.  What all is involved in putting that package

 9 together?

10      A.  Once the CDI has accepted an appeal for review

11 at IMR, I take the appeal package itself, re-review it,

12 look at everything that's in it, all of the clinical

13 records, and basically write a letter of transmission

14 that's going to go to the reviewer which includes a

15 chronology of the case, the appeal determination and

16 then the references that are used in making that and,

17 finally, the plan's rationale for the uphold decision.

18      Q.  If these claims have already been accepted by

19 the regulator or approved by the regulator to proceed

20 to an IMR, why do you go through that effort?

21      A.  For two reasons, one, many of these cases are

22 voluminous.  They've got hundreds and hundreds of pages

23 of medical records.  So crystallizing it in a reviewed

24 chronological form and identifying the issues makes it

25 more reviewable by the reviewer.
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 1          The second purpose is to put another set of

 2 eyes on the case before it goes to the independent

 3 review, just look again at the whole thought process

 4 behind the appeal.

 5      Q.  Now, as a result of going through that process

 6 you've just described, on occasion, do you decide that

 7 the company's decision or position is incorrect?

 8      A.  If, when I look at a case, some issues jump

 9 out at me that make me think that it ought to be

10 re-looked at, I will bring it back to the appeal

11 medical director who did the initial appeal uphold and

12 review my concerns or my issues with that person.

13      Q.  Are there certain basic requirements that have

14 to be satisfied, to your understanding, before a member

15 can pursue an IMR?

16      A.  Yes, there are.

17      Q.  What are those?

18      A.  So there first has to be a service that's been

19 denied.  There has to be a denial issue.  The case has

20 to have gone through the plan's appeal process, and the

21 issue has to be one of medical necessity.

22      Q.  And looking back at the chart, Exhibit 5472,

23 about halfway down the page over in the left-hand

24 margin, toward the left-hand margin, there's a box of

25 "Pre-Authorization Requested."  What's that?
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 1      A.  There are certain services that the plan

 2 requires that the provider obtain authorization to

 3 deliver before the service is delivered in order for

 4 that service to be covered by the plan.  That's a

 5 pre-authorization or prior authorization.

 6      Q.  That's the same thing you discussed a little

 7 earlier?

 8      A.  Yes.

 9      Q.  And there's a big box toward the upper

10 right-hand corner of the page, says, "Service

11 Provided."  But let me ask you, where are the claims

12 themselves?  Where would they be pictured on this

13 chart?

14      A.  They would be included in that "Service

15 Provided" box.

16      Q.  So it's a situation, someone has already

17 gotten the medical care or the device, and now the

18 claim is being submitted for payment?

19      A.  Correct.

20      Q.  Let me ask you why is the "Service Provided"

21 or claims box much larger than the "Pre-Authorization"

22 box?

23      A.  The plan has only established a very limited

24 number of services that require pre-authorization.

25 It's an added step, and to basically make the process
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 1 flow, the PPO is designed as a claims-driven process.

 2      Q.  In the lower right-hand corner, we've got a --

 3 kind of an odd circular shape that says "Claims Paid."

 4 Why is the "Claims Paid" area of comparable size to the

 5 claims or "Service Provided" box?

 6      A.  Again, based on the design of the PPO, the

 7 vast majority of services that are covered -- that are

 8 covered benefits and provided are paid according to the

 9 PPO contracts.

10      Q.  So obviously one outcome of a claim could be

11 that a claim is paid.  What are the other outcomes --

12 claim outcomes that are depicted on that chart, Exhibit

13 5472?

14      A.  So there are two.  One is a denial either of a

15 pre-service request or of a claim based on a benefit

16 exclusion.  Acupuncture -- I gave you an example

17 before -- if the claim or pre-service for acupuncture

18 came in, it would be denied as not a covered benefit.

19          The other is a pre-service or a claim that was

20 denied by the plan as not medically necessary.

21      Q.  Now, which denials conceivably may lead to a

22 request for an IMR?

23      A.  The medical necessity denials would lead to an

24 IMR.

25      Q.  So that's in the middle, about two thirds down
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 1 the page?

 2      A.  Correct.

 3      Q.  Then, I see on the chart the "Coverage Denial"

 4 "Coverage Appeal" boxes are larger than the "Medical

 5 Necessity Appeal" box.  Why is that?

 6      A.  In the design of the PPO, medical necessity is

 7 essentially built in.  There are very few services that

 8 require separate medical necessity review.  Many more

 9 cases are coverage issues that are specific in the

10 certificate language.

11      Q.  Well, let me ask you a related question.  Are

12 medical necessity denials and the corollary medical

13 necessity appeals a frequent occurrence with the

14 PacifiCare PPO plan?

15      A.  No, they're not.

16      Q.  Why not?

17      A.  It's a claims-driven process.  So the medical

18 necessity is essentially built into the claims.  Most

19 of the claims are auto-adjudicated, meaning that once

20 the service has been provided, it's paid as matched up

21 to the diagnosis.  So it's not separately reviewed for

22 medical necessity.

23      Q.  In terms of this medical necessity issue, how

24 does a PPO plan compare to, say, an HMO plan in terms

25 of the frequency with which there's a medical necessity
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 1 issue?

 2      A.  Right.  It's much more frequent in an HMO

 3 environment than it is in a PPO.

 4      Q.  Why is that?

 5      A.  There are issues in an HMO environment that

 6 you don't find in a PPO environment.  For instance, in

 7 an HMO environment, you've got an in- and

 8 out-of-network issue.  Services are not provided out of

 9 network, and that drives a frequent number of medical

10 necessity denials, whereas, in a PPO environment,

11 they're paid in or out of network, and it would not be

12 driving those appeals.

13      Q.  How does a member go about initiating the IMR

14 process?

15      A.  My understanding is that the individual

16 contacts the regulator -- in this case, the CDI -- and

17 asks for an IMR.

18      Q.  What happens, from your vantage point, after

19 the regulator receives a request for an IMR from a

20 member?

21      A.  So the regulator contacts the plan and asks

22 for some basic information, again, to validate that

23 there's been a denial, to validate that the claim has

24 gone through the appeal process, and to validate that

25 the basis for the denial is medical necessity.
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 1          They also get the copy of the denial and

 2 appeal letters and use all of that in their review in

 3 deciding whether to accept or reject the member's

 4 request for an IMR.

 5      Q.  Looking at this chart, Exhibit 5472, all the

 6 IMR requests and all the IMRs that are accepted by CDI

 7 come through the appeal process.  But is there, to your

 8 understanding, an exception to the rule that a member

 9 must first exhaust his or her appeal rights with

10 PacifiCare before that member can request an IMR?

11      A.  There is an exception that I'm aware of.

12      Q.  Just generally speaking, what is the

13 exception?

14      A.  So if the service that's been provided or

15 requested is involving an imminent threat to the

16 member's health, it can go directly to the IMR review,

17 bypassing the appeal process.

18      Q.  And that situation comes up with

19 pre-authorization requests?

20      A.  It would be a pre-authorization request.

21      Q.  Have you ever, in the nine or ten years that

22 there's been IMR legislation in California and you've

23 been working with IMRs, have you ever seen a situation

24 in which the California Insurance Commissioner decided

25 a member did not need to exhaust his or her PacifiCare
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 1 appeal rights?

 2      MR. GEE:  Objection, relevance.

 3      THE COURT:  Overruled.

 4      THE WITNESS:  I have not seen that.

 5      MR. KENT:  Q.  Let me ask just a couple questions

 6 about the IMR process because we've talked a lot about

 7 IMRs, but I don't know that anyone in the case has

 8 talked about the process.

 9          If the regulator decides the member should go

10 forward and is approved to go through the IMR process,

11 who actually arranges for the independent medical exam

12 or review?

13      A.  There's an agency that the regulator uses

14 called Maximus, which actually arranges for the docs to

15 do the review.

16      Q.  "The docs" meaning the doctors?

17      A.  The doctors.

18      Q.  This Maximus, is that part of the State of

19 California or an independent entity or company of some

20 sort?

21      A.  It's an independent company that's contracted,

22 I understand, through the State, through both the DMHC

23 and the DOI to provide independent reviews for the

24 California IMR process.

25      Q.  Who actually performs the IMR?
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 1      A.  These are California licensed physicians in

 2 various specialties that relate to the service at

 3 issue.

 4      Q.  Okay.  And then just kind of as a general

 5 matter, what happens after the IMR goes to Maximus?

 6      A.  So Maximus will review -- their physician will

 7 review it, whether it's a routine or expedited review.

 8 And Maximus will then communicate those results back to

 9 the regulator.  And the regulator will communicate the

10 results back to the plan and to the member.

11      THE COURT:  5473, this is a "PPO IMR Requests."

12          (Respondent's Exhibit 5473, PAC0872818 marked

13           for identification)

14      MR. KENT:  Q.  Dr. Cunningham, showing you a

15 one-page chart that's been marked as Exhibit 5473, can

16 you tell us, what does this chart reflect?

17      A.  This chart reflects the number of independent

18 medical review requests that have come from PacifiCare

19 PPO members through the period 2007 to 2010.

20      Q.  So we're talking about just a month shy of

21 four years?

22      A.  Yes, that's right.

23      Q.  And this is both group and individual

24 business?

25      A.  These are all PPO, but group and individual
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 1 PPO.

 2      Q.  Right.  And these are requests for IMR as

 3 opposed to IMRs that are actually approved by the

 4 regulator?

 5      A.  That's correct.

 6      Q.  So how many IMRs were requested on California

 7 PPO PacifiCare business in this period, January 2007

 8 through toward the end of 2010 or -- I think it's

 9 November 2010?

10      A.  There were a total of 39 cases over that

11 period of time -- 39 requests.

12      Q.  Let me ask you, in your experience dealing

13 with IMRs, why are there so few requests for IMRs

14 compared to the number of claims that PacifiCare PPO

15 business in California handles?

16      A.  As we saw from the prior diagram, the vast

17 majority of the claims are paid.  There's a much

18 smaller number where medical necessity is an issue.

19 And the IMRs then come from that very small -- much

20 smaller subset, the medical necessity denials.

21      Q.  I previously asked you and you told us

22 about -- well, let me ask you again.

23          In terms of medical necessity denials and,

24 thus, medical necessity appeals, is that a frequent

25 occurrence in PacifiCare PPO business?
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 1      A.  No, it's an infrequent occurrence.

 2      Q.  Now, going back to Exhibit 5473, out of these

 3 39 requests for IMR, how many of those were approved by

 4 California Department of Insurance to actually proceed?

 5      A.  22 of the 39 cases were accepted for an IMR

 6 medical necessity review.

 7      Q.  And out of those 22, how many were overturned

 8 by the IMR process?

 9      A.  There were three that were overturned by the

10 IMR process.

11      MR. KENT:  That's all I have right now.

12      THE COURT:  You want to take a break and then

13 start cross-examination?

14      MR. GEE:  We just have about a minute.

15      THE COURT:  All right.

16               CROSS-EXAMINATION BY MR. GEE

17      MR. GEE:  Q.  Good morning, Dr. Cunningham.  I'm

18 Bryce Gee, one of the Department's attorneys.

19      A.  Good morning.

20      Q.  On 5473, you said that this was the number

21 of --

22      A.  Show me that, please?

23      THE COURT:  The one you just had.

24      MR. GEE:  Q.  The one you were just looking at.

25          This is the number of IMR requests that
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 1 PacifiCare received from 2007 to 2010; is that right?

 2      A.  That's right.

 3      Q.  You prepared this document?

 4      A.  I reviewed all the numbers, so I validated all

 5 the numbers.

 6      Q.  Do you have the number of IMR requests that

 7 PacifiCare received in 2006?

 8      A.  I do not.

 9      Q.  Is it available?

10      A.  I can look.  I assume it is, but I don't have

11 it with me.

12      Q.  How would you get that number?

13      A.  Within our -- the membership member appeals,

14 there's a regulatory office, a group, and they maintain

15 these statistics.  And I would ask them for it.

16      MR. GEE:  We'd like to request the 2006 number.

17      MR. KENT:  No problem at all.

18      THE COURT:  Is that a phone call?

19      MR. KENT:  It might -- it's going to be a little

20 more complicated because to get the individual numbers,

21 we have to call Greenbay, the EMS people.

22      THE COURT:  So how long would that take?

23      MR. KENT:  I don't know until I try.

24      THE COURT:  We could take a break and see what

25 happens and then come back and let me know?
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 1      MR. GEE:  Your Honor, we don't need the number --

 2 we can excuse him.  We would just like the number.

 3      MR. KENT:  We can provide that.

 4      THE COURT:  Okay.

 5      MR. KENT:  It may take a couple hours or may take

 6 a couple minutes.

 7      MR. GEE:  That's fine.

 8          We have no further questions.

 9      THE COURT:  Anything further?

10      MR. KENT:  No.

11      THE COURT:  Thank you very much for your

12 testimony.

13          May the witness be released?

14      MR. GEE:  Yes.

15      MR. KENT:  Yes.

16      THE COURT:  So do you want to make a phone call

17 quickly and see if there's an answer and then come

18 back, or do you want to just --

19      MR. GEE:  They can provide it to us tomorrow or

20 next week, and we just -- we would just like to put it

21 in the record.

22      THE COURT:  All right.

23          Do you want to enter these few exhibits into

24 evidence?

25      MR. KENT:  Please.



14547

 1      MR. GEE:  Sure.

 2      THE COURT:  All right.  Dr. Cunningham's CV, any

 3 objection?

 4      MR. GEE:  No objection.

 5      THE COURT:  That will be entered.  That's 5470.

 6          (Respondent's Exhibit 5470 admitted into

 7           evidence)

 8      THE COURT:  Milliman Guidelines?

 9      MR. GEE:  We still don't see the relevance.  We

10 object on those grounds.

11      THE COURT:  I'll admit them.

12          (Respondent's Exhibit 5471 admitted into

13           evidence)

14      THE COURT:  5472, the "PPO Pathway to IMR"?

15      MR. GEE:  No objection.

16      THE COURT:  All right.  That will be entered.

17          (Respondent's Exhibit 5472 admitted into

18           evidence)

19      THE COURT:  And "PPO IMR Requests," any objection?

20      MR. GEE:  No objection.

21      THE COURT:  All right.  That will be entered.

22          (Respondent's Exhibit 5473 admitted into

23           evidence)

24      THE COURT:  Is there anything else we can do

25 today?
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 1      MR. STRUMWASSER:  I just have one additional

 2 question, your Honor.

 3      THE COURT:  Sure.

 4      MR. STRUMWASSER:  Whether today or, since it's

 5 possible that Thursday's festivities are our last

 6 moments together this year, could we have a report on

 7 the dates for Mr. Wichmann and Mr. McMahon?

 8      THE COURT:  Okay.  Do you know that?

 9      MR. GEE:  And Mr. Lippincott.

10      MR. KENT:  Okay.  Starting backwards, as I

11 indicated the other day, we had originally thought

12 Mr. Lippincott would be here on the 18th, I believe.

13 But we understand that Ms. Soliman has now been

14 scheduled for the 18th.  So we'll have Mr. Lippincott

15 ready to go on the 19th.

16      THE COURT:  Okay.

17      MR. KENT:  As to Mr. Wichmann, the week of January

18 31, and it will be not the 31st but sometime in that --

19 in that February 1-to-4 frame.

20      THE COURT:  Okay.  You right now have Ms. Monk on

21 the 1st.

22      MR. KENT:  Right.  We may shuffle that around

23      THE COURT:  Okay.  And this is Mr. Wichmann?

24      MR. KENT:  That's Mr. Wichmann.

25      THE COURT:  I didn't spell it right, but okay.
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 1 All right.

 2      MR. KENT:  Yes.  It's W-I-C-H-M-A-N-N.

 3          And then as to Mr. McMahon, I have a short

 4 opposition to the offer of proof.  We're mindful of the

 5 Court's prior comments.  We wanted something in the

 6 record.

 7          It's not my intent to argue the issue again

 8 here, but we wanted something in the record.  And we'll

 9 just -- we'll just abide by whatever you ultimately

10 request or order, your Honor.

11          And in terms of dates, I did indicate I would

12 start that process regardless of how it -- how the

13 issue of whether McMahon testifies or not comes out.

14 And what I understand right now is his first

15 availability may be that second week in February.  I

16 need to tie that down.

17      THE COURT:  Okay.

18      MR. STRUMWASSER:  Your Honor, just one residual

19 timing issue.  First of all, if Mr. Wichmann is coming

20 in February and Mr. McMahon is coming in February,

21 we're really short on witnesses in January.  This is

22 a -- you know, this is now our vacation home instead of

23 our working place.

24      THE COURT:  Well, we have Ms. Monk on the 5th and

25 6th.  We have Mr. Washington on the 10th.  We have some
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 1 material that's coming in from the CMA on the 14th.  So

 2 we don't have anything the 11th or 13th.  We have a

 3 holiday on the 17th.  We have Soliman and Lippincott

 4 and somebody -- I don't know.  Is network ops

 5 Mr. Lippincott?

 6      MR. KENT:  Yes.

 7      THE COURT:  So I don't know how long he's going to

 8 take, right?

 9          And then we have Dr. Ho on the 25th.

10 Ms. Wetzel on the 26th and 27th, and then we have

11 Ms. Rosen.

12          So there is a little missing in the 11th,

13 12th, and 13th.

14      MR. GEE:  And Mr. Washington we don't expect to

15 be --

16      THE COURT:  To take that long?

17      MR. GEE:  -- to take that long, your Honor.

18      MR. STRUMWASSER:  There's another issue here, and

19 that is, we had scheduled Ms. Soliman on the 18th with

20 the understanding, since she's essentially a rebuttal

21 witness on IT, that she would be testifying at least

22 after the direct of Mr. Lippincott.

23          If Mr. Lippincott is not available before the

24 18th, then I suggest we go ahead and take the company

25 up on the offer on the 18th to put him on, and we'll
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 1 try and -- I'll see whether -- I don't want her to have

 2 to miss any more work than she needs to.  And so

 3 maybe -- am I right that we have very little going on

 4 the 25th, the week of the 25th?

 5      THE COURT:  We have Dr. Ho, Ms. Wetzel -- but we

 6 could put her on the 24th.

 7      MR. STRUMWASSER:  Yeah, let's pencil her in for

 8 the 24th.

 9      MR. KENT:  That's fine.

10      THE COURT:  Then we're moving Lippincott to the

11 18th?

12      MR. KENT:  That's fine.

13      MR. STRUMWASSER:  And I gather he'll be in here,

14 then, for cross right after that?

15      MR. KENT:  We're going block off a chunk of days

16 for him so we can finish his testimony --

17      THE COURT:  Okay.

18      MR. KENT:  -- in one trip.  The other -- depending

19 on what CDI wants and what we end up doing, we've got

20 Divina Way potentially to come back, testify.

21      THE COURT:  I thought she was done.

22      MR. KENT:  We still need to produce documents.

23      THE COURT:  Oh, right.  I remember that.  Okay.

24      MR. KENT:  And then there was Ruth Watson, which

25 we had --
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 1      MR. STRUMWASSER:  I assume we'll do Watson -- the

 2 problem with Watson is she's injured and is walking

 3 around on a cast, last I heard.  So I would like to

 4 just go ahead and treat her as a true rebuttal witness

 5 at the back end in the hopes that that's going to

 6 minimize inconvenience to her.

 7      THE COURT:  So we still are kind of weak on the

 8 11th, 12th, and 13th area.  Is there somebody else we

 9 were supposed to bring back?

10      MR. McDONALD:  If Ms. Vavra recovers --

11      MR. STRUMWASSER:  There's a Vavra issue, and

12 there's a Diaz notes question.  Jean Diaz's notebook

13 was produced, and we're still working our way through

14 it.

15      MR. KENT:  This is the first we've heard of that.

16 We understood that she was done.

17      MR. STRUMWASSER:  That may be well be the case.

18 The challenge is the handwriting at this point, but

19 we're working on that.

20      THE COURT:  All right.  Well, let's see if we can

21 work on that, come up with something.

22          And see how Ms. Vavra is doing; you can let us

23 know.

24      MR. KENT:  We will.

25      THE COURT:  So we're coming back at 10:30 on
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 1 Thursday?

 2      MR. KENT:  Yes.

 3      THE COURT:  That is correct?

 4      MR. STRUMWASSER:  Yes.  Just something that's

 5 gnawing away at me.  Your Honor has been reciting the

 6 schedule including a two-day examination of Mr. Rosen.

 7 I understand that's still open to question.

 8      THE COURT:  It's still up in the air.

 9          All right.  I will look at this.  I'm marking

10 your opposition to Dirk McMahon's being a witness as

11 5474.

12          (Respondent's Exhibit 5474 marked for

13           identification)

14      THE COURT:  That will go with the record.  I'll

15 stamp it and bring a copy back to you.

16          Anything else?

17      MR. STRUMWASSER:  Nothing else.

18      THE COURT:  All right.

19          (Whereupon, the proceedings recessed

20           at 10:16 o'clock a.m.)

21

22

23

24

25
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 1 Thursday, December 16, 2010         10:37 o'clock a.m.

 2                         ---o0o---

 3                   P R O C E E D I N G S

 4      THE COURT:  This is on the record.  This is before

 5 the Insurance Commissioner of the State of California

 6 in the matter of PacifiCare Life and Health Insurance

 7 Company.  This is OAH Case No. 2009061395, UPA

 8 2007-00004.  Today's date is December 16th, 2010.

 9 Counsel are present.

10          We don't need a respondent today, right?

11      MR. KENT:  Right.  Thank you, your Honor.

12      THE COURT:  And we're going to do some motions and

13 maybe some cleanup.  I have a couple of new filings I'm

14 going to mark as Exhibit 903 --

15      MR. STRUMWASSER:  I don't think you want to go

16 903.  Is it ours?

17      THE COURT:  I'm sorry.  It's one of those.

18          5475 is the reply brief.  We don't have

19 spoliation on here, but that's what it is, right?

20      MR. KENT:  Yes.

21          (Respondent's Exhibit 5475 marked for

22           identification)

23      THE COURT:  And the other one is Proof Regarding

24 the Scope of Andrea Rosen's Testimony, and that is

25 Exhibit 5476.
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 1          (Respondent's Exhibit 5476 marked for

 2           identification)

 3      MR. KENT:  So the record is clear, there is a

 4 document which the face page states "Appendix of

 5 Exhibits in Support of Reply Brief."  That should be

 6 appended to Exhibit 5475.

 7      THE COURT:  Was it here?

 8      MR. KENT:  Yes.

 9      THE COURT:  Okay.

10          I see it.  All right.  So that's all part of

11 5475.  And this is 5476.  All right.

12          So we were going to take that spoliation

13 motion up first, right?

14      MR. KENT:  I believe so.

15      MR. STRUMWASSER:  And we did mark the Department's

16 reply?

17      THE COURT:  That's what I'm trying to see.  I'm

18 not sure.  Here is your response; that was to the

19 official notice.

20      MR. STRUMWASSER:  That's different.

21      THE COURT:  So I think this is the one, and it

22 needs an exhibit number, I believe.  You want to check

23 it?

24          I was going to check to see if it already had

25 a number.  I don't believe it already has a number.
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 1          Mr. Gee, do you see that it has a number?

 2      MR. GEE:  I don't believe we've marked it, your

 3 Honor.

 4      THE COURT:  So I'm going to make that one 903.

 5      MR. STRUMWASSER:  So 5475 is a reply to 903?

 6      THE COURT:  Yes.

 7          (Department's Exhibit 903 marked for

 8           identification)

 9      THE COURT:  There should be an original motion.  I

10 believe that's 5441.  Does that sound right?

11      MR. STRUMWASSER:  That appears to be the case,

12 your Honor.

13      MS. ROSEN:  Yes.

14      MR. KENT:  We'll double-check.

15      MS. EVANS:  Yes.

16      THE COURT:  That's correct?

17          All right, then, Mr. Kent, go ahead.

18      MR. STRUMWASSER:  Before Mr. Kent begins, I would

19 like to make an objection.

20      THE COURT:  Okay.

21      MR. STRUMWASSER:  The new document that was just

22 provided us last night, the reply, cites on several

23 different occasions Regulation 2591.3.  That is a

24 section of the regulations for enforcement actions and

25 penalties that is not citable.  I have 2591.1 for your
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 1 Honor, if you would like, just to confirm that.

 2          So we object to any citation or reliance on

 3 2591.3.

 4      THE COURT:  Do you need me to mark this?

 5      MR. STRUMWASSER:  No, no.  This is, obviously,

 6 officially noticeable.

 7      THE COURT:  I officially notice all laws and

 8 regulations in this matter.

 9      MR. STRUMWASSER:  And it's the -- subject to

10 provision (d), "The provisions of this article are not

11 intended to be consulted by a hearing officer, a judge

12 or trier of fact in connection with an action brought

13 by the Department."  And your Honor has sustained

14 similar objections a couple of times already.

15      THE COURT:  Okay.  Did you want to be heard on

16 that?

17      MR. KENT:  Sure, real briefly.  If the Department

18 is going to stipulate that the number of violations is

19 not going to be a part of their argument or attempt to

20 put on some opinion as to the range of appropriate

21 penalties in the assessment of this action, then that's

22 fine.

23          I mean, the point the brief makes very clear

24 is the Department, we fully expect, will, in addition

25 to the evidence it's proffered so far about number of
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 1 violations and number of complaints and so forth, use

 2 that type of evidence as part of their -- whatever kind

 3 of penalty assessment testimony they put on.  So

 4 whether it comes from that regulation or some other

 5 source, the issue is the evidence that they've already

 6 proffered and what we fully expect they will do in the

 7 rest of this case.

 8      MR. STRUMWASSER:  I don't need to stipulate to

 9 anything to get something stricken from the record that

10 is not admissible.  It is not citable.  It is not

11 admissible.  And we can talk about what is going to be

12 relied upon as we proceed.

13      THE COURT:  Well, apparently I can't take notice

14 of this article, so I will strike the references to

15 this.

16          On the other hand, you can argue what you need

17 to.

18      MR. KENT:  Thank you.

19      THE COURT:  Okay.  Go ahead.

20      MR. KENT:  Thank you.

21          This is a discovery motion.  It is not about

22 the legal standards that should apply to a motion for

23 sanctions as a result of discovery abuses.  What we're

24 here for solely is about getting what we believe to be

25 some fair discovery.
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 1          What we do know, though -- and I should say

 2 it's not about what at the end of the day we may be

 3 able to prove or not prove with the documents and

 4 information we would like to obtain or we hope to be

 5 able to obtain because, frankly, at this point, we're

 6 not sure exactly what's out there.  That's why we're

 7 asking for discovery as opposed to some kind of

 8 substantive relief.

 9          But what we do know, based on the few

10 documents we have obtained from the subpoena through

11 CMA, that we were forced to chase down from CMA through

12 that subpoena, what we do know is that those few

13 documents that have been put into the record that are

14 in evidence were put in without objection, are

15 relevant, and they're not privileged.

16          What we also know is that the declarations CDI

17 has offered and the explanations it has offered to

18 explain its admitted destruction of documents quite

19 simply raises more questions than it has answered.  For

20 example, there's a declaration from a person named

21 Walden, W-A-L-D-E-N, who is an IT person apparently

22 with the CDI.

23          The document or the declaration talks about

24 the ultimate disposition of Ms. Rosen's hard drive.

25 What that declaration doesn't say, and there's no
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 1 declaration or evidence that CDI has offered, is what

 2 happened when the transition from one computer or one

 3 hard drive to another was made.

 4          Reading that declaration, I was struck with --

 5 and I have to say I come from a nontechnical

 6 standpoint.  But it sounded to me as if, due to some

 7 kind of CDI process, Ms. Rosen was given a new file

 8 cabinet, and one day somebody showed up with a new file

 9 cabinet and took the old file cabinet, including all of

10 its contents, and not only the file cabinet but the

11 contents were all then disposed of.

12          In my experience and in the experience of

13 everyone I've spoken with -- and I know in my

14 experience working with clients that have businesses

15 that rely on electronics, on computers -- when a hard

16 drive is swapped out or a computer is swapped out,

17 somebody makes an image of what's on that hard drive.

18          It's not as if somebody comes along and takes

19 a hard drive and pulls a new computer out of the box

20 and plugs it in and the employee is then expected --

21 the person's expected to go on doing his or her work

22 without the benefit of whatever was on that old hard

23 drive.  That is just one of the many questions that are

24 still outstanding and really need answers.

25          The other -- in addition, there's nothing in
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 1 these declarations about backup tapes or any system to

 2 back up information.  Again, I think we have a right to

 3 get some discovery from an appropriate IT person or

 4 persons from CDI to answer the question about their

 5 computer systems and how data is somehow secured and

 6 maintained, if there's some kind of technical glitch or

 7 some kind of problem with the system.

 8          I know that just very recently, Divina Way,

 9 our witness, our IT person, who -- about RIMS -- was

10 asked by Mr. Strumwasser a number of questions about

11 backup systems, processes that PacifiCare has.  We

12 ought to have the opportunity to ask those kind of

13 questions to the CDI, given the record we do have.  And

14 that's that responsive documents, admittedly responsive

15 documents, admittedly, have been destroyed.

16          I guess the other point I wanted to make here

17 about these more questions than answers -- and this

18 goes to the reply brief and the appendix.  And I

19 apologize, we didn't get it to the Court until

20 yesterday.  We only -- the litigation team here on

21 PacifiCare's behalf only learned about this issue of

22 the Blue Shield enforcement action and the document

23 destruction issue that arose in that case at the very

24 end of last week.

25          It's quite troubling in that it is yet another
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 1 instance of admitted document destruction which

 2 Ms. Rosen was in the middle.  It occurs in the very

 3 same time frame as the document destruction in this

 4 enforcement action.

 5          Also similar in almost a startling degree, the

 6 fact that there was in that Blue Shield matter initial

 7 and, I believe, subsequent representations made by CDI

 8 that there were no responsive documents, only after

 9 Blue Shield or its attorneys were -- came to find out

10 that there in fact were responsive documents, raised

11 that issue, confronted CDI, only at that point was

12 there an admission about this document destruction

13 having occurred.

14          But that's really not the end of the story

15 with that Blue Shield case.  Looking at the

16 declarations, Ms. Rosen's declaration filed in that

17 case in opposition to a motion to compel that was

18 filed, I believe in this same building -- well, I

19 shouldn't say that.  It was filed with the OAH.

20          One of the -- in that enforcement action,

21 there are not one but two representations that a,

22 quote, "thorough and complete search," closed quote, of

23 CDI computer systems, Ms. Rosen's computer system, were

24 made.  First one was on January 11th, 2008.  The second

25 one apparently occurred on July 9th, 2008.
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 1          Now, if in fact those were thorough and

 2 complete searches of the computer system, one wonders

 3 why, apparently, the hard drive on Ms. Rosen's computer

 4 was not searched; it was not determined at that point

 5 that there were e-mails being archived.  We don't know.

 6 But these are questions we really have a right to have

 7 answered, have answered under oath, and have it

 8 answered in a setting where we can conduct -- when we

 9 have a fair opportunity to do some cross-examination.

10          Another point on that Blue Shield matter

11 that's troubling is the rationale or the reason or

12 excuse that documents apparently -- not apparently,

13 were admittedly destroyed in the Blue Shield

14 enforcement action is that immaterial e-mails were

15 inadvertently -- not inadvertently -- were routinely

16 destroyed by Ms. Rosen as part of, apparently, her

17 business practice.  That declaration is dated July

18 2008.

19          We look at the declaration filed in this

20 case -- what is it, October 2008, so just a few months

21 later.  The problem or the excuse that's offered in

22 this case is that Ms. Rosen's hard drive was wiped

23 clean.

24          So we have some questions about really what

25 happened to these documents between Ms. Rosen and the
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 1 CMA.  Again, wiped clean?  They got it deleted before?

 2 Or maybe there's some third answer.  We don't know, but

 3 I think we have a right to find out.

 4          What we want by this motion, again, is just a

 5 discovery motion.  It's set forth in -- at Page 8 of

 6 our original motion.  We're asking for what would be, I

 7 assume, two or three witnesses to testify with personal

 8 knowledge about three categories of information, two of

 9 which concern CDI's computer systems -- well, one,

10 their computer systems generally so we can understand

11 and have a right to develop a real record and have some

12 real cross-examination opportunity, find out about how

13 documents or how information is in fact stored,

14 maintained, and protected within CDI.

15          The other is really to flesh out the record as

16 to the lifecycle of Ms. Rosen's computer.

17          The third would be to examine Ms. Rosen

18 herself on these issues.

19          The other bucket of items we're asking for is

20 the production of two categories of documents and, I

21 would say, things.  One, documents which either

22 evidence or reflect or relate to communications between

23 CDI -- whether it's Ms. Rosen, one of her coworkers,

24 peers, anyone else within CDI -- and CMA, the UC

25 systems.  They sponsored not one but two witnesses in
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 1 this case against us -- from the UC systems.

 2          And then third, any other providers that they

 3 had communications with relative to what became this

 4 enforcement action with other providers.

 5          The other item that we've asked for is the

 6 opportunity to have an independent expert third party

 7 forensically examine the computer hard drives of three

 8 individuals, I understand, depending on how maybe some

 9 of this other -- maybe the examination of Ms. Rosen or

10 the IT people, maybe there is nothing to examine

11 vis-a-vis Ms. Rosen's hard drive because apparently the

12 old hard drive is gone.  We'd like to confirm that.

13          But again, we have this question about what

14 kind of imaging or transfer of information was made in

15 or about October 2008 or at any other time from

16 Ms. Rosen's computer to another medium.  I think we

17 have a right to develop a record and find that out.

18          We've also asked for the opportunity to have

19 someone -- to have a forensic expert look at the hard

20 drives of Ms. Smith and Mr. Laucher's computers.

21 There's some -- between CDI and us, we can argue back

22 and forth what those people testified and the

23 significance of all that.  But at the bottom of all

24 that, I think we all have to agree that both of those

25 individuals had documents responsive to this case that
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 1 they deleted and destroyed.

 2          And I think, given everything else that's

 3 developed, in order to have a full and fair record and

 4 for PacifiCare to have had a fair and full opportunity

 5 to defend its rights in this case, we should have the

 6 opportunity to have somebody look at those -- have a

 7 forensic expert look at those hard drives.

 8          Let me last talk a little bit about why we're

 9 entitled to this relief.  We start with just discovery,

10 basic discovery obligations.  Again, this is a

11 situation where the record right now reflects CDI

12 having admitted destroying what admittedly are

13 responsive documents, relevant documents to this case.

14          Given what we've learned recently about that

15 Blue Shield enforcement action, this has happened now

16 in two major enforcement actions in the same time frame

17 with those multiple similarities that I just mentioned

18 a moment ago.

19          What we are asking for by this motion, again,

20 is just basic steps to have a fair opportunity to

21 understand what, in fact, has happened and, at least

22 try to, to the extent that technology and reasonable

23 good efforts can, reconstruct the documentation and

24 information that has been destroyed.

25          Fairness.  This Court has noted before, when
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 1 this issue of documents and their destruction has come

 2 up, the issue about CMA.  This, in so much, has all

 3 been put at issue by CDI.  And what we see at this

 4 point now, a year into this case, is there are some

 5 very significant irregularities that have occurred.

 6 Where that leads us, I don't know.

 7          But I do know that, at this point, there is a

 8 huge hole in this record, despite how many years' worth

 9 of testimony, a huge hole in this record about What

10 happened to these documents?  What are the documents

11 that have been destroyed?  Why they were destroyed?

12 What the circumstances were.

13          For purposes of this enforcement action and

14 defending our clients rights in this case, I think it's

15 not much to ask that we have a full and fair

16 opportunity to develop these issues by the limited,

17 targeted discovery we've requested.

18          The other thing is, if any court subsequently

19 looks at this record, I would hazard a guess that one

20 of the first things that will be noted is, if there

21 isn't some filling of this hole in this record, people

22 are always going to wonder what happened.  What was the

23 significance of the documents that disappeared?  What

24 was going on?  I think that we owe, not only from

25 our -- the best interests of our client to be able to
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 1 develop this, but for purposes of this Court and any

 2 other court that looks at these issues.

 3          Now, given all that, I have to say, I am a

 4 little bit -- I should not say that.  I'm not going to

 5 personalize it.

 6          I have to say that we are somewhat -- I won't

 7 say "somewhat."  We are very surprised at the, say,

 8 almost cavalier response from CDI to these issues.  Our

 9 motion is labeled as, quote/unquote, "foolishness,"

10 that what happened in this instance is, quote/unquote,

11 "business as usual" for CDI.

12          We have a very different view of this.  This

13 is, I think, quite serious.  And given the seriousness

14 of it, we should be given this opportunity to do this

15 targeted discovery.

16          Thank you, your Honor.

17      THE COURT:  All right.  Mr. Strumwasser?

18      MR. STRUMWASSER:  Your Honor, I would like to

19 begin with the allegations, the new allegations

20 regarding the Blue Shield case because I think it's an

21 important cautionary tale for this case.

22          On Page 11 of the reply, your Honor is told

23 that Blue Shield sought communications with

24 representatives of victims, lawyers, and that a motion

25 to compel was brought in July of 2008 in the Blue
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 1 Shield case.  And then on Page 12 at Line 4, you are

 2 told, "CDI then resolved the matter with Blue Shield

 3 without any ruling on Blue Shield's motion to compel."

 4          I have here the transcript of the July --

 5 excuse me, the August 28, 2008 pre-hearing conference

 6 before Judge Tompkin.

 7          Now, the discussion of the motion to compel

 8 starts on Page 4, Line 33.  Blue Shield -- excuse me,

 9 Line 17, Blue Shield describes its request:  "...we

10 requested communications with specific law firms

11 because those law firms are heavily engaged in

12 litigating private suits against Blue Shield, some of

13 the issues that look suspiciously similar to the

14 examination reports in this case."

15          He goes on at the bottom of Page 5, "And I

16 think, given the relevance of the e-mails to this

17 proceeding, we are entitled to have somebody examine,

18 at the Court's retention, if necessary, and at Blue

19 Shield's expense, examine the Department's backups and

20 hard drive systems to find those e-mails."  Does that

21 sound familiar?

22          Then on Page 7, Judge Tompkin asks, whether

23 the -- whether the documents are privileged, whether

24 the Department's claiming privilege.

25          The Department's counsel says, yes, they are
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 1 both privileged and irrelevant.  She goes on to give

 2 explanation.

 3          On Page 9, Judge Tompkin says, "Let me just

 4 ask you this.  Why do you contend they are not

 5 relevant?"

 6          The Department's counsel explains with the

 7 pithy statement, "Because they need to either be

 8 helpful in proving or disproving a claim," and goes on

 9 to explain why that doesn't happen.

10          And at the top of Page 10, "So let me stop you

11 there.  I tend to agree with that analysis."  So she

12 asks the insurer's counsel why he thinks it's relevant.

13          And his explanation on Page 10 is, "...one of

14 the themes of our defense is that the Department has

15 grossly overreached here.  And the reason they have

16 done this is they have allied themselves with prominent

17 plaintiffs litigating these issues and adopted their

18 positions.  We think those e-mails will show that and

19 that the alleged violations are not alleged in good

20 faith on a balanced view of the...facts."

21          And Judge Tompkin says, "Let's assume all that

22 is true.  So what?"

23           And counsel for the insurer tries again,

24 "Well, I think, your Honor, that the" -- "along with

25 some of the what I would view as far-fetched nature of
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 1 some of the claims, I think this adds weight to the

 2 lack of credibility to the Department's position.  They

 3 are communications between a party with another party

 4 about the subject matter of this proceeding," and he

 5 goes on and talks about that.

 6          And Judge Tompkin lets him run for a while.

 7 And he also says on Page 14, "...we don't know what

 8 those documents say until we see them."  Does that

 9 sound familiar?  "So there could be some e-mails that

10 are pretty relevant."  And at the bottom of 14,

11 "...that goes kind of to the independence of the

12 Department, the credibility of the Department, the

13 reasons why the arguments were being made, then, you

14 know, I think that does bear on ultimately their

15 legitimacy, we think."

16          Judge Tompkin finally puts an end to it on

17 Page 15.  And she says, "I think I've heard enough with

18 respect to the motion to compel.  I am not persuaded by

19 your arguments, although they were quite good, and I am

20 going to deny your motion."

21          So there you have it, Page 11 of PacifiCare's

22 reply, "CDI then resolved the matter with Blue Shield

23 without any ruling on Blue Shield's motion to compel,"

24 Judge Tompkin on Page 15, "I'm going deny your motion."

25          Now, it would be easy to be distracted by
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 1 another example of a statement that was palpably false

 2 and easily demonstrated to be such.  But I don't think

 3 we should be distracted by the immediate error of

 4 respondent.  The real evil of this whole practice is

 5 the hijacking of the administrative process.  This

 6 hearing is about respondent's alleged violations, not

 7 about CDI's investigation.

 8          We started this case with the understanding,

 9 "How we get here doesn't matter."  That still is the

10 correct answer.

11          The last thing that the Department needs and

12 the last thing that your Honor needs is a trial about a

13 trial.  When the acts of the attorneys become a party's

14 main defense, then innuendo and ad hominem attack and

15 character assassination, out-of-context accusations,

16 these all become the inevitable consequence.

17          And while some attorneys may be more prone to

18 that than others, it is fundamental to the nature of

19 that argument that the case becomes an accusation of

20 people taking whatever they can find and making that an

21 issue in the case about the conduct of the opposing

22 counsel.

23          And that is unnecessary.  It is unseemly, and

24 it is not what this case is about.  And what we see

25 from the Blue Shield transcript is not merely that
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 1 that's being done here, but that has now become a

 2 standard practice that is play one in the playbook of

 3 insurers who have essentially nothing to say about the

 4 violations.

 5          Now, Mr. Kent says, "I'm just asking for a

 6 little discovery here.  Nothing wrong with that.

 7 Nothing could be more modest."  That is not modest

 8 relief, to interrogate an opposing attorney on the

 9 witness stand.

10          Rather, the California cases say that that is

11 presumptively improper, and it requires a showing that

12 we have laid out that has not been met.

13          There is no evidence of spoliation.  They are

14 not entitled to an extraordinary witch hunt to see

15 whether they can find evidence of spoliation.  And let

16 us be clear here.  There is a reason why most of the

17 citations in their brief are not California, not

18 published decisions.

19          The federal standard is different than the

20 California standard and, in fact, a number of years

21 ago -- not many years ago -- some courts on the East

22 Coast, federal district courts on the East Coast, laid

23 down some very strict rules about parties' obligations

24 to preserve electronic materials in particular.  It was

25 a tectonic event in federal litigation that has not yet
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 1 and may never be replicated in California.

 2          So far as we are able to determine, there are

 3 only two cases in California that have ever approved

 4 anything like an adverse inference or a sanction for

 5 failure to preserve documents.  And both of those

 6 cases -- and I can give your Honor the cites for them

 7 if you'd like.  Both of those cases involve failures to

 8 maintain documents in the light of explicit statutes

 9 that impose them.

10          So one of them was a statute that required

11 employers to keep their employment applications for two

12 years.  The defendant had not done so.  The sanction

13 was appropriate.

14          In another one, requirement that counties

15 maintain 911 phone logs for 100 days, the county had

16 not done so, and that was supported in inference.

17          But there has never been a general case in

18 which a party, in the ordinary course, has disposed of

19 documents and -- not for willfulness, not when there's

20 an order specifically identifying those documents but

21 in the course of ordinary business contemporaneous with

22 the litigation.

23          And in fact, the California cases say that,

24 not only does the destruction of evidence have to be

25 intentional, it has to be egregious.  And there are
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 1 cases where parties did accidentally or casually throw

 2 away documents even when there was some dispute, even

 3 when there was litigation pending and discussed.  And

 4 the courts have said in California it's got to be

 5 egregious and it's got to be intentional.

 6          So all of which is simply to say two important

 7 things.  First of all, they've made nothing out

 8 resembling spoliation.  And secondly, where there is a

 9 need for them to show intent, it is important to

10 remember the nature of the documents that were not

11 preserved.

12          These are not rare documents about their case.

13 In fact, all of the documents about their case are

14 going to be documents that they have.

15          These are documents about the CDI

16 investigation, and about other cases.  And we know

17 exactly the kinds of stuff that they're looking for

18 now.  And aside from the fact that those are not

19 relevant, it is certainly also the case that nobody at

20 the Department could have been on notice that they are

21 required to preserve documents about CMA or United or

22 Aetna or First Health -- Health Net rather.  None of

23 that was required because nobody knew that there was

24 going to be a defense like that, a defense which, I

25 submit, is still invalid.



14580

 1          Now I would like to address the -- a matter of

 2 the chronology of events here because there is -- in

 3 two important respects, PacifiCare is ignoring the

 4 sequence of events.

 5          First of all, this whole notion -- and I come

 6 back to this point; it is central.  It is not a

 7 violation of anything.  It is in fact good practice for

 8 a law enforcement agency to encourage victims and their

 9 representatives to come forward with evidence of

10 violations.  That is what we are charged with.

11          I acknowledge in one e-mail in particular the

12 wording was unfortunate and gave rise to inferences.

13 Largely it was unfortunate because it enabled them to

14 fabricate a motive for which there is no evidence.  But

15 there is nothing before your Honor suggesting that the

16 Department was attempting -- has attempted to collect

17 any evidence of violations other than violations that

18 are -- were actually believed to have occurred.

19          But that "rack up the numbers" e-mail was

20 April 26th of 2007.  That's Tab B of their motion.

21          The spike in complaints happened about a half

22 a year earlier.  Ms. Smith testified that -- not

23 testified.  Exhibit 5201 has an e-mail from Ms. Smith

24 on December 1st, says, "There's a spike in complaints

25 about a month and a half ago."  So that means that
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 1 around November 1st of 2006 they started getting a

 2 spike in complaints.

 3          The letter from CMA to Ms. Rosen was February

 4 16th of '07.  That's Exhibit 5354.  The meeting with

 5 PacifiCare and CDI was March 15th.  That's Exhibit

 6 5196.  We have a March 16th e-mail from Ms. Berkel,

 7 Exhibit 747, in which she says, "Market conduct exam

 8 and enforcement actions are possible."  And we have the

 9 CMA letter to Deputy Commissioner Link on March 27th of

10 2007, that's Exhibit 165.  That event occurred a month

11 before Ms. Rosen's controversial e-mail.

12          So the spike in complaints, the actual

13 complaint to the Department, none of that occurred

14 after Ms. Rosen's communication.  All of that predates

15 her communication.

16          Now, that is important because, again, the

17 argument is that we have been fabricating these

18 complaints.  The two points to be remembered are

19 there's no evidence of fabrication and the alleged

20 seminal event that generated the fabrications occurred

21 about a half a year before the fabrication -- the --

22 excuse me -- the seminal event that is alleged to have

23 generated the complaints actually occurred six months

24 after the complaints started.

25          So what do we have in the way of
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 1 improprieties?  Their reply on Page 4 has three items.

 2 They have the "rack up the numbers" e-mail, which we

 3 have acknowledged is poorly phrased but is in fact

 4 nothing more than an ill-phrased encouragement of

 5 spokesmen for victims to come forward and report valid

 6 complaints.

 7          Second, we have this claim that the Department

 8 waived the requirement to exhaust.  There is no

 9 requirement to exhaust.  There was no waiver.  The

10 Department is entitled to collect the information at

11 any point in the process.

12          And then the third is we were allowing the CMA

13 to influence the scope of regulatory proceedings.

14          Now, it is the case in every prosecution,

15 civil and criminal that the victim or the tipster

16 influences the investigation.  Somebody comes to us --

17 and Mr. Laucher talked about it, you know.  A

18 competitor says, "You think we're doing that?  Let me

19 tell you what PacifiCare is doing."  That's a person

20 who has thereby influenced the course of the

21 investigation of PacifiCare.  There is nothing wrong

22 that.  There is nothing wrong with it if Aetna does it.

23 There is nothing wrong with it if a member of the

24 Assembly does it.  There is nothing wrong with it if

25 CMA does it.
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 1          So there is no impropriety and certainly

 2 nothing that would justify the presumptively

 3 inappropriate interrogation on the stand of opposing

 4 counsel.

 5          Now I would like to address the question of

 6 relevance through the prism of their most recent

 7 filing, now, Exhibit 5476, the offer of proof.

 8          And I repeat -- we asked this question in our

 9 opposition, and it went unanswered in the reply except

10 in this implicit way.  We asked, "What are the findings

11 that PacifiCare thinks your Honor's going to make on

12 the basis of the discovery that they're now looking

13 for?"

14          And we have -- we didn't get that answer, but

15 we at least have an enumeration of the fields of

16 inquiry.  So we start on Page 2.  The first thing they

17 say is we want evidence about CDI communications with

18 purported victims.  That's simply a tautology.  The

19 question is, what could be relevant in those

20 communications?

21          The second is the destruction of evidence.

22 And again, the predicate to seeking the destruction of

23 evidence is the demonstration that there was relevant

24 evidence that was in fact destroyed and that this

25 inquiry could make a difference on.
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 1          The third bullet is the allegation of fraud.

 2 Now, this is the contention by CDI -- I'm reading from

 3 their offer -- that PacifiCare misled CDI into thinking

 4 it was sending written acknowledgement letters to

 5 providers through July of '06 and resumed sending such

 6 letters in early 2007.

 7          Now one needs a bit of a decoder ring.  I

 8 suspect your Honor recalls what this is about.  There

 9 is no question that a referral was sent by Ms. David in

10 2007 and that the response to the referral was false.

11 There is no question about that.

12          What -- if you hold this up to the light just

13 right, you learn that what Mr. Kent is really saying

14 is, "Well, but the Department said they didn't know

15 until this hearing started, and in fact we told them in

16 March of '08."

17          And your Honor will recall, they told us in

18 March of '08 in what was called a settlement meeting.

19 And the Department understood itself at the time when

20 we made that statement not to be at liberty to disclose

21 the contents of the settlement meeting.  That was a

22 non-event.  Subsequently the rules on settlement

23 communications have been realigned, and everybody knows

24 it.

25          But there is no relevance to our claim.  There
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 1 was nothing wrong in our claim, and there is no doubt

 2 in the record that, in fact, CDI was misled by

 3 PacifiCare about the period in which the acknowledgment

 4 letters didn't go out.

 5          The next item on this, the undertakings.  What

 6 kind of a finding does PacifiCare think they're going

 7 to get on the undertakings that requires Ms. Rosen's

 8 testimony?  I submit there can be none.  There is none.

 9          Then we have comparable enforcement actions.

10 So we are now going to find -- have Ms. Rosen

11 interrogated about other cases and why the Department

12 settled so that your Honor is going to be making a

13 finding that says, what?  This isn't as bad as those

14 that were settled?  You shouldn't have settled the

15 other one; you should have settled this one?  What's

16 the finding?

17          Then the next one, the allegation in the Blue

18 Shield action that Ms. Rosen made false statements and

19 improperly destroyed documents.  You're not supposed to

20 be satisfied with Judge Tompkin's decision on that.

21 You're going to have to be making findings about the

22 Blue Shield accusation.

23          And then CDI's agreement to settle with United

24 under the multi-state agreement.  Ms. Rosen is going to

25 be interrogated about why the Department accepted the
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 1 multi-state agreement.  You already have Mr. Laucher's

 2 testimony on that.  But you're now going to interrogate

 3 the lawyer about why they settled?  To what end?  What

 4 finding?  The Department shouldn't have settled?  If

 5 the Department settled with United it's going to have

 6 to settle with PacifiCare?  What is the finding?  That

 7 question goes unanswered.

 8          Now, all of which is simply to say -- and by

 9 the way, if in fact we're going to be talking about the

10 United settlement and we're going to be talking about

11 the other cases that -- Blue Shield, Blue Cross, if

12 those are relevant, then Mr. Kent's position has to be

13 that we were on notice not to destroy any Blue Shield

14 documents, Blue Cross documents, Aetna documents.  What

15 does the litigation hold look like?

16          We have a case against PacifiCare, therefore

17 nobody should destroy any documents regarding any other

18 insurers.  This is the Department of Insurance.

19          This hasn't been thought out.  There are no

20 practical guidelines for what would be required.  There

21 is no basis for the kind of requirement they would like

22 to read into this.  And ultimately, there is no

23 relevance to the allegations that are offered to

24 support this.

25          One other thing, your Honor.  They quote a
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 1 statement that your Honor made about Ms. Black's

 2 testimony.

 3          I confess I didn't understand the statement

 4 your Honor made.  I'm sure it's my fault.  But I went

 5 over Ms. Black's testimony in detail -- actually,

 6 not -- I went over in detail my direct, my 40 pages of

 7 direct.  Mr. Velkei's 133 pages of cross I omitted

 8 because, as I understood it, it was an opening-the-door

 9 kind of an observation your Honor was making.  I have

10 it here if your Honor would like it.  But I will tell

11 you what I see in that.

12          There is a recitation of what happened to the

13 members and the communications they got.  The only

14 reference in Ms. Black's testimony to any

15 communications between CDI -- between CMA and the

16 Department is a reference to her letter to Mr. Link in

17 March of 2007.  I don't see anything there that is

18 implicated by any of the -- Ms. Rosen's communications

19 that they're making a big deal about.

20          Would your Honor like a copy of Ms. Black's

21 testimony?

22      THE COURT:  Sure.  I do believe that what I was

23 referring to though is that, once you called her as a

24 witness, you opened the door to having her be examined

25 on matters relevant to the hearing that to have do with
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 1 anything she knows about.  Once she's called, she's

 2 open game as long as it's relevant.

 3      MR. STRUMWASSER:  133 pages of cross.

 4      THE COURT:  All right.

 5      MR. STRUMWASSER:  So your Honor, just to wrap this

 6 up, we need some limiting principles here.  I

 7 understand that your Honor wants to create a thorough

 8 record and a full record, and I respect that and

 9 support it.

10          But there has to be -- we have to come back to

11 first principles.  This is a case not about CDI's

12 investigation, not about the market conduct exam, but

13 about the violations we can prove on this record.

14      THE COURT:  Okay.

15      MR. KENT:  Thank you, your Honor.  Let me start by

16 apologizing.  I did not know -- and actually my

17 understanding was there had not been a ruling on that

18 motion.

19      THE COURT:  No written ruling.  I know they

20 looked.  So there was no written ruling on it.

21      MR. KENT:  We tried to -- we couldn't find any

22 evidence of that.  So I apologize.

23      THE COURT:  Matter of fact, the written ruling

24 said discovery is ongoing or something like that.

25      MR. KENT:  And indeed, I spoke -- or I had
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 1 somebody in my office speak directly with one of the

 2 Blue Shield attorneys to confirm that.  And we got bad

 3 information.  And I apologize.

 4          And I want to give kudos to Mr. Strumwasser as

 5 a very good attorney.  He took a small point and made

 6 it a focal point and did it very well.

 7          It does not, however, change the import of

 8 that Blue Shield proceeding and the document

 9 destruction that took place in that case.

10          We have a situation that, in the same time

11 frame, representations, expressed representations, by

12 CDI in response to a formal discovery request was that

13 there weren't any responsive documents or something to

14 that effect, that there had been a thorough search of

15 computer files.  And that was just wrong.

16          And then there was an explanation that

17 responsive documents had been deleted because

18 apparently this business process or practice of

19 deleting, quote/unquote, "immaterial" or "unimportant"

20 or something about the documents weren't too important.

21 When you look at the actual e-mail that was discovered,

22 it is material; it is substantive.  It talks about

23 getting together with Bill Shernoff to talk about

24 strategy.

25          And then right on the heels of that, documents
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 1 go missing in this case.  And it's chalked up to an

 2 entirely different set of circumstances.

 3          And let me also emphasize again how we got

 4 into this.  In this case, we asked for documents

 5 between Ms. Rosen, CMA, UCs or other providers.  We

 6 went round and round.  We actually -- as you recall, we

 7 ended up having to file a motion to compel.  And the

 8 upshot of that was, "Go get the documents," and the

 9 motion that we had to go get the documents from CMA.

10 And we did that.

11          And lo and behold, we don't have very many

12 documents yet from CMA.  And that's coming next month.

13 But what we do have included some pretty troubling

14 e-mails.

15          Now, Mr. Strumwasser can argue the inferences.

16 And I like it when he's arguing the inferences because

17 the inference we take away from those documents is 180

18 degrees.  But this motion is not about which inference

19 is right.  This motion is about getting the discovery

20 so that, at the end of the day, PacifiCare, this Court

21 and a reviewing court can be assured that this big hole

22 in the record and all these questions about document

23 destruction will have been answered, and it will be

24 right in the record and that we're not going to be

25 guessing at what we should have had in fairness but --
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 1 in the way of documentation and information but that we

 2 have been denied that because CDI destroyed documents.

 3          CDI wants to continue to argue not only the

 4 inferences to be taken from the documents we do know

 5 about, that we are fortunate after long efforts to have

 6 finally gotten from a third party, CDI wants to argue

 7 the inferences of that as a defense to this motion.  As

 8 I say, I don't think that argument is right, but even

 9 more important, it's irrelevant to this motion.

10          Similarly, these arguments about relevance,

11 what in essence CDI is doing is saying, "Here is the

12 world, your Honor.  These are the issues.  Trust us.

13 We may have admittedly destroyed documents, but what we

14 destroyed and what PacifiCare is missing now is

15 irrelevant to this case."

16          It's an interesting way to put the horse

17 behind the cart.  It's also an interesting way to try

18 to defend a motion, the predicate of which is we know

19 that they destroyed responsive documents.  And we know

20 the ones that we looked at, we've already looked at,

21 are relevant.  But now we're supposed to stop and take

22 their word for it, that what they destroyed was somehow

23 blameless, inadvertent and, oh, by the way, would never

24 get us anywhere in this case.

25          Well, suffice to say, I think, given what has
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 1 happened in this case, we have a right to find out what

 2 was destroyed because I don't think we're going to be

 3 able to find any right-thinking person who thinks that

 4 the e-mail about racking up the numbers is irrelevant.

 5 We can argue about what it should mean at the end of

 6 the day and all that.  But it's clearly relevant.

 7          And from the colloquy between Mr. Strumwasser

 8 and the Court from a few moments ago, there's no doubt

 9 that CDI put at issue CMA and these other providers,

10 their complaints.  Ms. Black testified about that there

11 were thousands of complaints that CMA received.

12          Mr. Laucher confirmed in his testimony that

13 the reason that CDI has moved forward in this is the

14 number of complaints or surge of complaints.  We've

15 heard that from several witnesses.  In fact, as we

16 point out in the reply, Commissioner Poizner just the

17 other day in his now daily press releases about

18 PacifiCare, trashing PacifiCare, once again made that a

19 focal point that that's the reason CDI moved forward in

20 this case is because of the supposed surge in

21 complaints.  Hard to see how it's irrelevant.

22          There's this argument about what kind of

23 litigation hold or what was CDI supposed to do when

24 there's no California case law.

25          So I guess one takeaway from that is that
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 1 parties in litigation, administrative actions, civil

 2 actions, whatever it is in the State of California, can

 3 just throw documents away that are responsive,

 4 relevant, and requested by the other party in

 5 discovery.

 6          I don't think that's the standard.  In fact

 7 what I think the standard is, amongst other things, is

 8 in the Cedar Sinai case, California Supreme Court case

 9 we cite in our reply brief, where, if somebody's on

10 notice that a document request or discovery is coming

11 down the line, then you have an affirmative obligation

12 to maintain documents.

13          Here, as we point out in our reply brief,

14 there was not one but a series of written

15 communications between PacifiCare on one side and

16 Ms. Rosen on the other, dating back to early -- I think

17 it begins in maybe March or so of 2008 --

18 communications confirming mutual extensions between the

19 parties about not only filing a notice of defense but

20 serving discovery, document discovery, in this case.

21          And just taking Ms. Rosen's declaration on

22 face value, months after that fact, documents in this

23 case were destroyed.  So -- there's no doubt that there

24 was an affirmative obligation on CDI's part to maintain

25 documents potentially relevant to this case.  And there
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 1 is no doubt on this rather sparse record with all its

 2 holes that that didn't occur.  So I don't think that

 3 there's any legal issue here.  There's no factual

 4 issue.

 5          And then when you look at that -- the Blue

 6 Shield case and compare the similarities, but the

 7 differences, I mean, again, go back to -- we have a lot

 8 of questions here that need to be answered.

 9          Thank you.

10      THE COURT:  Okay.  So number one, I have totally

11 forgotten whether this is something you filed at the

12 beginning or not.  And I didn't take the time to look

13 back at everything.

14          But did you ever file a defense for

15 discriminatory enforcement?  It's vaguely in the back

16 of my mind.  You don't know either?

17      MR. KENT:  I'll have to look back.  There were --

18 I'd have to double-check.  That may be the case, but

19 I'd have to double-check.

20      MR. STRUMWASSER:  But your Honor, discriminatory

21 enforcement doesn't mean that you treated two people

22 differently.

23      THE COURT:  I know what it means.  I just was

24 wondering if there was a motion because I know I denied

25 a whole bunch of things in the beginning.  So I was
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 1 just wondering if that was there.

 2          Then the other thing is each -- I would like

 3 to kind of deal with each one of these separately.

 4      MR. STRUMWASSER:  Can I be heard on just a quick

 5 reply to Mr. Kent's last comments?

 6      THE COURT:  Sure.  You might want to wait until

 7 you hear what I have to say.

 8      MR. STRUMWASSER:  Okay.  Maybe I should wait until

 9 I hear what your Honor has to say.

10      THE COURT:  So I want to take them separately.  I

11 don't think they're all the same.

12          Nicoletta Smith testified that she destroyed

13 documents.  She's already testified.  She's been

14 cross-examined.  I'm not sure what documents she

15 destroyed.  She said they were e-mails, I guess, and

16 then -- some hard copies of documents?

17      MR. KENT:  I believe that was the testimony.

18      THE COURT:  There's no way to find those.  Right?

19 I mean, examining somebody's hard drive isn't going to

20 find them.  So what you're asking to do is to look at

21 Nicoletta Smith's hard drive to see if there are

22 documents that can be recovered?

23      MR. KENT:  Recovered, exactly.

24      THE COURT:  All right.  Why is it that you don't

25 want to do that?
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 1      MR. STRUMWASSER:  Ms. Smith testified that the

 2 documents she destroyed or she deleted were duplicates

 3 of things that were in the case file, and they're not

 4 relevant.  There's no evidence of any relevance.  The

 5 Department has a -- had a process and continues to have

 6 a process in place for maintaining the files of --

 7 relevant to the consumer complaints that they receive.

 8 And there's no question that those files were produced

 9      THE COURT:  We don't know whether they're relevant

10 or not.  I mean, that's part of the problem.  And it

11 seems like what she did was a little bit -- outside of

12 the normal course.

13      MR. STRUMWASSER:  Well, I will acknowledge that.

14      THE COURT:  It's not like -- it's different --

15 that's why I'm asking.  I think this is a little

16 different than the other two.

17      MR. STRUMWASSER:  Well, I think the problem with

18 Ms. Smith is that she did not know, hadn't been told

19 the difference between deleting and archiving.  She

20 testified, "Oh, my god.  I've got overfilled, and I've

21 got to get rid of things."  And one can easily

22 understand the Department is telling people, you know,

23 "Don't waste our disk space.  Get rid of stuff you

24 don't need."

25      THE COURT:  Unfortunately, I've done that too.



14597

 1 But my question -- and it's not likely to come up with

 2 privileged information.  Most of her stuff is not

 3 privileged.  There may be some communications that

 4 would be privileged.

 5      MR. STRUMWASSER:  Right.

 6      THE COURT:  But if you think that they can find

 7 something, I mean, the standard for discovery is a

 8 little different, but it does have to be relevant.

 9      MR. STRUMWASSER:  And admissible.

10      THE COURT:  And admissible.  If you think that

11 there's some way to do that that wouldn't shut down CDI

12 and can be done fairly easily, I wouldn't have a

13 problem doing that.

14      MR. STRUMWASSER:  Let me suggest something then.

15      THE COURT:  All right.

16      MR. STRUMWASSER:  Why don't we have PacifiCare

17 submit the proposed protocol and procedures and vendor

18 to do that, and then let's talk about it further.

19      MR. KENT:  That's fine because if there's a

20 concern about privilege, this is not an area that we

21 have to write the book on.  There have been discovery

22 orders like this before.  And I would envision there

23 would be some kind of stipulation or agreement between

24 the parties which would create a protocol which would,

25 among other things, maintain any kind of privilege
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 1 claim so that it could be -- it could be sorted out

 2 properly.

 3      THE COURT:  Well, if it's attorney-client

 4 privilege, then I wouldn't have it turned over.

 5          I don't know.  That sounds fine.  Would you be

 6 willing to do that?

 7      MR. KENT:  Absolutely.

 8      THE COURT:  I hate to carry this on.

 9          As to Ms. Rosen, I basically am totally

10 reluctant to allow an opposing party to call an

11 attorney.  I would have said no until I saw a couple of

12 things in here.  We have -- the CMA is supposed to give

13 us a bunch of documents.  It seems to me that the

14 decision is premature on whether to allow you to call

15 Ms. Rosen to question her until we see those documents

16 and find out.

17          I would -- if I do allow her to be called,

18 it's going to be very limited.  And the limitation is

19 probably going to be even greater than what you've

20 proposed here to the specific things.  And I don't -- I

21 am not going order any of her stuff looked at.

22          I can't imagine that at least 90 percent of it

23 isn't privileged.  So it doesn't make any sense to do

24 that, especially with the fact that it's probably gone

25 anyway.
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 1      MR. KENT:  But your Honor, we don't know that.

 2 That's the problem.  It's not just recovering it but

 3 have somebody look at it so that we can assure

 4 ourselves that, in fact, the information is gone before

 5 we even start thinking about recovering specific

 6 pieces.  And that was part of -- to talk to or somehow

 7 get testimony from the IT people.

 8      THE COURT:  I guess I'd be willing to take a

 9 declaration that doesn't exist anymore.

10      MR. STRUMWASSER:  I'm sorry?

11      THE COURT:  That it doesn't exist anymore, the

12 hard drive doesn't exist.

13      MR. STRUMWASSER:  That's in the declaration.  It

14 was scrapped.  That's the answer.

15      MR. KENT:  But your Honor, what was significant in

16 its omission and not being addressed is this whole

17 transfer process, the notion that what was on the hard

18 drive wasn't imaged and somehow put onto the new hard

19 drive.

20      THE COURT:  Can you find out if there was any

21 transfer?

22      MR. STRUMWASSER:  Yeah.

23      THE COURT:  All right.

24      MR. KENT:  And what I -- I apologize if I wasn't

25 sufficiently articulate -- is that, in order to have a
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 1 fair record, relying on declarations that we just --

 2 we're served with is not the same as having an

 3 opportunity to do a little examination and ask

 4 questions.

 5      THE COURT:  I understand that.  And in

 6 Ms. Washington's case we decided to have him come back

 7 because there's too -- there's a lot of conflicting

 8 information.

 9          But I would like to find out first what their

10 position is on the transfer before I go larking into

11 that area.  And I want to see now what CMA produces

12 before I make a decision as to whether Ms. Rosen is

13 going to be allowed to called to testify.

14          It's definitely not an area I really would

15 like to get into unless we have to.  So I want to see

16 what we get, and then we'll make a -- I'll look at

17 everything.  I'm glad that I have the areas that you

18 want to talk -- you might want to change that or modify

19 it after we see what CMA produces.  And they're going

20 to give me material that I'll get a chance to look at.

21 So I'll have some idea, a better idea, about where this

22 goes.

23          And then Mr. Laucher, I'm just not sure what

24 getting anything -- any other documents from him would

25 lead to.  Because really what we're talking about with
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 1 Mr. Laucher is penalties, right?  There really isn't

 2 any substantive thing that I'm going to make a finding

 3 about that Mr. Laucher says.  Mr. Laucher didn't say

 4 anything that leads me to believe one way or another

 5 that there were violations different than what all the

 6 other testimony's been about.

 7      MR. STRUMWASSER:  And I think we have Mr. Kent's

 8 indication of what he wants from Mr. Laucher.  He

 9 points out that Mr. Laucher said that the decision to

10 proceed with -- to -- CDI's decision to move forward

11 was a product of the CMA stuff.

12          So we know what the finding is going to be if

13 he gets his way.  You're going to be asked to make a

14 finding that the decision to move forward was a

15 consequence of -- and that is something that is just

16 irrelevant.

17      THE COURT:  Well, what he did say that definitely

18 sticks in my mind is that they chose to proceed on this

19 matter because of -- and not on other matters because

20 of resources.

21          So, I mean, I think that anything he said goes

22 to penalties as opposed to whether or not PacifiCare

23 violated a statute or even -- I don't really think he

24 was even relevant on how the relationship of the

25 undertakings are to this matter.
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 1          So as to penalties, I just don't know that

 2 anything -- any documents or anything that he has could

 3 add to where we are.

 4      MR. KENT:  But your Honor, if they -- if

 5 Mr. Laucher hadn't destroyed documents, we would be

 6 having a very different discussion about the issue.

 7 We're asking for nothing different in terms of burden

 8 or anything.  And we're actually undertaking most of

 9 the burden that -- from Ms. Smith, is just to have

10 somebody look at the computer and see if there's a way

11 to reconstruct documents.

12      THE COURT:  But I don't know what documents he

13 would possibly have that are going to be better or

14 different or worse than what we already have in his

15 testimony and as far as his testimony goes.  You know,

16 I don't know, except for maybe that one statement, I

17 didn't think that his testimony was all -- I don't want

18 to use the word "relevant."  It's kind of -- but --

19      MR. GEE:  Cumulative.

20      THE COURT:  Well, yes, it's kind of cumulative in

21 that it didn't get me any further into anything.

22          Now, the penalty issue is going to come up,

23 and I understand that we have some people that are

24 going to testify.  If after that it seems like

25 Mr. Laucher had an unreasonable relationship to how the
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 1 penalties got set or something, I don't know, maybe he

 2 needs to be called back to discuss his relationship to

 3 the penalties.  But I just don't see that peeking

 4 around in his computer is going to get us anything

 5 meaningful.

 6      MR. KENT:  But, your Honor --

 7      THE COURT:  I know.  There's a lot of things that

 8 I like to know.  I mean, I'm definitely a very curious

 9 person.  But there's a lot of things I don't need to

10 know.

11      MR. KENT:  But, your Honor, the problem we have

12 is, if there had not been the spoliation and documents

13 had been produced, the conversation we would have now

14 would be just like the one that -- the argument between

15 Mr. Strumwasser and me about the inference to take from

16 documents we've seen.  But we can't have that

17 discussion because the documents have been destroyed.

18          And Mr. Laucher -- my recollection -- has

19 testified that they were about PacifiCare, they were

20 about the market conduct examination.  He was the head

21 of that group that undertook the market conduct

22 examination.  He is the one who set the scope of the

23 examination.

24          It would seem that his documentation, if it

25 had been preserved, would potentially be not just
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 1 responsive but extremely relevant and potentially

 2 helpful to our case.  We've been denied that, and we're

 3 asking just for the opportunity to reconstruct, if

 4 possible --

 5      THE COURT:  You articulate to me how it could be

 6 helpful to your case.  How could it be helpful to your

 7 case?

 8      MR. KENT:  Well, you're asking me what documents

 9 he doesn't have?

10      THE COURT:  Suppose he has a document that says

11 that -- I don't know -- he narrowed the scope because

12 he knew that that was where he could get you and not

13 some other way, or something?

14      MR. McDONALD:  Your Honor, if I might.  What if

15 there was an e-mail from a staff person that said, "In

16 light of the conversations we've had with PacifiCare

17 and what they've told us they're going to fix, let's do

18 the examination.  Let's start, say, in June of 2007 or

19 some period of time going forward."  Instead, the time

20 period that was selected was beginning the date where

21 the transition was made from CTN, June of 2006, into

22 March of 2007.

23          Mr. Laucher gave some testimony about the time

24 period they chose.  He was asked as to whether, in the

25 normal course, the Department, when they find their
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 1 problems, conducts an examination after the company's

 2 been permitted an opportunity correct things.

 3          If there were e-mails where it was suggested

 4 to him that that be done here and the Department said,

 5 "No, we want to go back in time to where we know there

 6 had been complaints," we think that would be probative.

 7      THE COURT:  So who would those -- presumably, who

 8 would those e-mails be from?

 9      MR. McDONALD:  Could be somebody superior to him

10 or subordinate to him.  We don't know.

11      MR. STRUMWASSER:  What's the relevance of it?

12 It's all about how you got here.

13      THE COURT:  Where does it lead me?  Suppose he

14 did.

15      MR. McDONALD:  Well, your Honor --

16      THE COURT:  I don't know if you're claiming

17 discriminatory enforcement in some way.  Then if that's

18 true, then you need to do that.  Or if there is a

19 motion already pending, then we need to look at it and

20 see if it relates to that because, right now, all I saw

21 was that it was related to penalty.  And you're not

22 going to get -- they're not going to get any more

23 penalty.  And you're not going to get any less penalty

24 based on that.  That isn't going to be where the

25 penalty is decided.
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 1          If you are arguing discriminatory enforcement

 2 in some way, I'm willing to look at it again.  And I

 3 just don't remember anymore.  And I don't want to

 4 invite it.  I mean, I sat here thinking I put a

 5 question mark next to that.  I'm really not interested

 6 in inviting you to do this, but that's the only way I

 7 can see that it relates -- anything else that he could

 8 possibly say relates to this case.

 9      MR. STRUMWASSER:  It's about the only cockamamy

10 defense we haven't had yet.

11      MR. KENT:  Well, talk about cockamamy --

12      THE COURT:  I don't want to get into that.  Strike

13 that from the record.

14      MR. KENT:  You know, after a year, these people

15 trump up hundreds of thousands of violations, run it

16 through the press because it's easier to litigate there

17 than here --

18      THE COURT:  Well, but it doesn't do any good

19 because I didn't even know that they were doing that.

20 That's the one big splash -- I had no idea until you

21 said today that there's anything coming out.  So it

22 doesn't affect me.  There's no jury here.

23          All that stuff -- you know, I'm very good at

24 focusing on what we need to focus on.  I really didn't

25 find, except for issues of what the penalties should
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 1 be, that Mr. Laucher added anything to the testimony

 2 that we had from people who were in the trenches.

 3          That's the reason I feel differently about

 4 Ms. Smith.  She predated the actual market conduct

 5 exam, but she was in the trenches.  So there may be

 6 something there that we need to know.

 7          But Mr. Laucher wasn't really in the trenches.

 8 And if you're looking for something that Mr. Poizner

 9 told him to do, you've got another litigation somewhere

10 else.

11      MR. KENT:  What if it's something Mr. Cignarale

12 told him to do?

13      THE COURT:  Mr. Cignarale apparently is going to

14 testify.  If that's true, we may have to revisit it in

15 that relationship.

16      MR. KENT:  But how are we going to know that

17 unless we have the documents?  How are we going to pin

18 people down?

19          Mr. Cignarale apparently is going to be

20 testifying about an appropriate range of penalties, I

21 assume, in this case.  And he's going to say -- I trust

22 what he's going to say is -- he'll have a presentation.

23 He'll have a number or a range of numbers.  And in

24 large part, it's going to be about trusting his

25 discretion and his judgment.  And we're going to -- if
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 1 we don't get this documentation now or have an

 2 opportunity to reconstruct it, we're going to be back

 3 sometime next year.

 4          And one of us is going to be saying from this

 5 side, your Honor, is, you know, he can't begin to talk

 6 about experience, trust, judgment, discretion, those

 7 kind of things, unless we've had an opportunity to

 8 really vet that.

 9      MR. STRUMWASSER:  That's just not -- that's not

10 true.

11      THE COURT:  So you can ask him about who had input

12 into what their decision is to ask.  I have -- in their

13 penalties.  I have no problem with you asking who did

14 that.  And I have no problem with getting any

15 communications between Mr. Cignarale and non-attorney

16 people about setting the penalties.

17      MR. STRUMWASSER:  The testimony has been

18 uncontradicted that nobody has set the penalties in

19 this case ever.

20      THE COURT:  I believe that's right.

21      MR. KENT:  How about the kind of innovative, we

22 would say, specious alleged violations that there's

23 no -- there's nothing -- there's no written policy the

24 Department has.  There's no interpretation.  It's --

25      THE COURT:  You have all that argument.  You make
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 1 that to me.  I get to make that proposal to the

 2 Department.

 3      MR. KENT:  If there's an e-mail to Mr. Laucher

 4 saying, "You know what?  We ought to write up

 5 PacifiCare for X, Y, Z violations" --

 6      THE COURT:  There isn't going to be any such

 7 thing.  That isn't the way it works.  That isn't --

 8 honestly, what happens is these things go to the legal

 9 department.

10          You might -- there might be an e-mail in the

11 legal department that says something like that, but

12 you're not going to get it anyway.

13          If there's something between Mr. Laucher and

14 Mr. Cignarale about the penalties, I'm going to order

15 that be disclosed if it's not something that went to

16 the attorneys.  I don't have a problem with that.

17          If there's something about that or what

18 charges to bring that is not related to an attorney, I

19 think you should produce it.  I don't -- I can't

20 imagine it wasn't produced in these other things.

21      MR. STRUMWASSER:  All those things -- we have the

22 testimony.  All those things go into the legal services

23 request that goes up through all these people to --

24      THE COURT:  Right.  If there's something separate

25 from the legal services request between Mr. Laucher and
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 1 Mr. Cignarale concerning the penalties or the charges

 2 I'll -- you can write up an order.  I'm ordering you to

 3 produce it.

 4      MR. STRUMWASSER:  I would just like to point out,

 5 your Honor, if I were to say, in support of

 6 Mr. Cignarale's future testimony, I would like to give

 7 you a document that Mr. Laucher sent agreeing 100

 8 percent with the position that he took, you wouldn't

 9 let that in.

10      THE COURT:  I just don't see it's going anywhere.

11          But it's discovery.  If you have something

12 like that, you should turn it over to them as

13 discovery -- but not related to the legal matter.  If

14 you have something separate about the penalties or

15 about the charges, you should turn that over.

16      MR. STRUMWASSER:  And we've produced everything

17 that we have that has PacifiCare on it.  And we've

18 produced plenty of testimony about how charges have

19 never been set -- the penalties have never been set.

20      THE COURT:  Well, the charges were set, I'm sure,

21 by the Department -- by the attorneys.

22          You can cross-examine Mr. Cignarale about

23 those issues, or examine him on them if it's not

24 cross-examination.  Once he's up here, you get to ask

25 him.
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 1      MR. KENT:  Well, then, we'll ask him about

 2 communications with Mr. Laucher?

 3      THE COURT:  Yeah, and you can ask him about his

 4 communications with Mr. Poizner.

 5      MR. KENT:  And Mr. Cignarale says, "I don't

 6 recall, and I don't have any documents," and we haven't

 7 had the opportunity reconstruct what may be lurking on

 8 Mr. Laucher's hard drive?

 9      THE COURT:  Then we have to go back.

10      MR. STRUMWASSER:  There is a question of burden

11 here.  And before people start getting into forensic

12 examination of Department computers, there's got to be

13 some prima facie showing that there's going to be

14 relevant evidence.

15      THE COURT:  I don't think we've gotten that far

16 yet.  I sat through Mr. Laucher's testimony.  If

17 Mr. Cignarale's testimony leads to something we need to

18 go back and look at, then we can do that.

19          If there are documents between Mr. Laucher and

20 Mr. Cignarale concerning the penalties on the charges

21 that are not to the legal department, then you should

22 produce them.

23      MR. GEE:  I believe Mr. Laucher testified that he

24 wasn't involved in the penalties for this case.  He's

25 been involved in penalties for other cases but not this
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 1 case.

 2      THE COURT:  I believe that's what he said.  If you

 3 search and see that there's something --

 4      MR. KENT:  Your Honor, a couple things.  One,

 5 could we have an order that -- some of the things that

 6 we've asked for today are in essence being --

 7      THE COURT:  Put off?

 8      MR. KENT:  -- put off.

 9      THE COURT:  I'm good at that, huh?

10      MR. KENT:  No, no.  I didn't say that.  But they

11 are being put off.  So could we have an order that the

12 Department suspend its practice of whatever it's doing

13 to wipe hard drives clean of people who were involved

14 in the enforcement action or in the market conduct exam

15 so that, if, you know, down the road, when we revisit

16 these issues --

17      THE COURT:  Or somebody on appeal wants to change

18 their mind?

19      MR. KENT:  Exactly.

20      MR. STRUMWASSER:  Your Honor, let him give us a

21 list for whom he would like that to pertain.  And if

22 it's a prudent list, I suspect we can make some

23 arrangement.  And if it's not a prudent list, we can

24 talk to you.

25      THE COURT:  All right.
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 1          You want to do that?  And I'll sign it.

 2      MR. KENT:  Well --

 3      MR. STRUMWASSER:  I think we ought to look at it

 4 first.

 5      THE COURT:  That's what I meant.

 6      MR. KENT:  That's fine.  But my concern is we

 7 don't have access to knowledge of everyone who should

 8 be on that list.  I mean, we can put people on that

 9 list, but there may be people on that list who have

10 things on their hard drive that are germane to this

11 case, are relevant to this case, but we don't because

12 we don't have intimate knowledge of CDI's internal

13 structure.

14      THE COURT:  Well, I don't know.  We've been here

15 forever.  Seems to me if you have some names that you

16 want to propose, let them look at it.  And if it's

17 reasonable, I'll order it.

18          And if you want prepare an order concerning --

19 because you're going look at this thing with Ms. Smith,

20 and then Ms. Rosen, and we'll see what happens.

21      MR. KENT:  Right.  We'll get the transcript, and

22 we'll do a proposed order that will be consistent with

23 that.

24      THE COURT:  All right.  Anything else?

25      MR. KENT:  The other issue -- it's a little
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 1 different topic.

 2          When Mr. Washington is examined next month on

 3 the analysis he did in the Blue Cross enforcement

 4 action, it occurs to us in preparing for that, that the

 5 examination will go much more quickly if we have some

 6 more information about that enforcement action.

 7          And the thought is, if we could have a copy of

 8 the nonpublic report in that enforcement action, we'll

 9 agree to keep it confidential subject to whatever

10 orders you want to make or the existing orders.  That

11 will inform us much more quickly, and I think we can

12 get through that entire examination more quickly and

13 more intelligently and also avoid the problem of asking

14 Mr. Washington questions about that enforcement action

15 and having him say -- because it's been a little bit of

16 time since it was undertaken -- that he doesn't recall,

17 and then we need to go back and get documentation or

18 information and have him come back yet again.

19      MR. STRUMWASSER:  I don't know anything about the

20 nonpublic.  I don't know that we're at liberty to do

21 so.  But I wouldn't even entertain the question of

22 whether we would agree to it until I heard some offer

23 of proof as to why it's relevant.

24      THE COURT:  Why is it relevant?

25      MR. KENT:  Because he's going to be examined about
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 1 that enforcement action, and the electronic analysis he

 2 did in that enforcement action.

 3      MR. GEE:  The only --

 4      THE COURT:  I'm sorry.

 5      MR. KENT:  So if we could see the report, we will

 6 understand the issues they were looking at.  Much like

 7 the nonpublic report in this case, if you just read the

 8 text around the electronic analysis, you can quickly

 9 see what they did and didn't do.  When I say "they,"

10 CDI.

11          And it seems to me we could have a much more

12 fruitful, organized, complete examination that we don't

13 have the risk of having to have him come back because

14 he just doesn't remember things that we need to ask him

15 about.

16      THE COURT:  Do you have access to it?

17      MR. GEE:  We do.  But my understanding was the

18 only area of testimony Mr. Washington was going to be

19 subjected to was whether there was a second electronic

20 analysis done of claims handling rather than just

21 rescissions.  And on that issue, he's prepared to

22 testify.

23          And I don't believe you need the confidential

24 report for any of those types of questions.

25      THE COURT:  I don't know what it says in the
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 1 confidential report, but that is limited to claims

 2 because that was the issue.

 3      MR. McDONALD:  Your Honor, if I might.  We

 4 submitted on November 23rd some testimony excerpts and

 5 exhibits relating to this analysis from Mr. Washington.

 6 And basically what it showed was the Department

 7 conducted two exams, one dealing with rescissions and

 8 one dealing with claims generally.

 9          There's an exhibit in the case, Exhibit -- I

10 think it's 547, that identified over 7 million claims

11 that had been electronically analyzed.

12          And the report on the rescission exam and the

13 declaration that Mr. Washington submitted referred to

14 his analysis of the rescission --

15      THE COURT:  Right.

16      MR. McDONALD:  -- exams, which was 800,000.

17      THE COURT:  That's why I said he had to testify,

18 because it wasn't clear to me.  But if there's a second

19 one about claims, what it is about, if that's in that

20 confidential report, what's the problem?

21      MR. GEE:  He's prepared to testify that there is

22 only one electronic analysis, and that is the

23 rescission analysis.

24      THE COURT:  Okay.  You have a copy of the

25 confidential report?
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 1      MR. GEE:  We do have a copy of the confidential

 2 report.

 3      THE COURT:  In camera, let me look at it.

 4          And can you point me to -- or should I read

 5 the whole thing?

 6      MR. GEE:  I believe there's only reference to an

 7 electronic analysis of the rescissions.

 8      THE COURT:  On what page?

 9      MR. GEE:  I just don't recall exactly --

10      THE COURT:  All right, then it's going to take me

11 some time to look at this.  I'll look at it.  And I

12 don't know what -- I guess if I order it, it can go.

13 What's the front paragraph -- did you want this letter

14 on the top also?

15      MR. GEE:  I believe that's part of the record.

16      THE COURT:  It is part of it?  All right.  I'll

17 look at it.  Anything else -- oh, I know what.  There

18 is something.

19      MR. STRUMWASSER:  Are we exhibited out?

20      THE COURT:  You want to do exhibits?

21      MR. STRUMWASSER:  I don't know.  I just --

22      THE COURT:  I do want to do exhibits at some

23 point.

24      MR. STRUMWASSER:  Actually, we don't have our --

25      THE COURT:  Yes.  And there was something I wanted
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 1 to ask you about.  Just a minute.

 2          Were you going to give me an order to sign on

 3 CMA?

 4      MR. McDONALD:  Yes.  We -- we'll get it over.

 5      THE COURT:  You're going to give it to them?

 6      MR. KENT:  We'll get it circulated this afternoon.

 7      THE COURT:  Okay.

 8          What's the status of Ms. Love?  We've given

 9 up?

10      MR. KENT:  We have not given up.  We are no closer

11 to solving the mystery.

12      THE COURT:  All right.  We were going to look into

13 having somebody -- Ms. Vavra, I guess, come on the week

14 of the 20th.

15      MR. KENT:  Mr. McDonald traded e-mails with her

16 last evening, and she is no better today than earlier

17 in the week.

18      THE COURT:  All right.

19      MR. STRUMWASSER:  So shall we just call it for --

20      THE COURT:  We won't do it that week then.

21      MR. KENT:  Right.  We'll bring her --

22      THE COURT:  As soon as she gets well?

23      MR. KENT:  Right.

24      MR. McDONALD:  We were looking at the 12th maybe.

25      MR. GEE:  We have that open week, so that will
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 1 work.

 2      THE COURT:  That would be good.  Okay.  Tell her

 3 we hope she gets better.

 4      MR. KENT:  Thank you.

 5      THE COURT:  Anything else we need to take care of?

 6      MR. STRUMWASSER:  I don't think so, your Honor.

 7      THE COURT:  Besides exhibits, we can do that when

 8 we get back.  So we're not coming back now until

 9 January 3rd?

10      MR. GEE:  We have some open days in January.

11      THE COURT:  It would be nice if we could fill

12 them.  For sure we're coming back on the 6th with

13 Ms. Monk?

14      MR. GEE:  The 5th.

15      MR. KENT:  5th and 6th.

16      THE COURT:  Okay.  And you can e-mail me if you

17 find any --

18      MR. STRUMWASSER:  Are we any closer to having firm

19 dates on McMahon and Wichmann?

20      THE COURT:  Oh, that was it.  Thank you.

21 Mr. McMahon -- I looked at your opposition.  I think

22 Mr. McMahon has to come.  It might be short but nothing

23 persuaded me differently.

24      MR. KENT:  All right.  I said I wouldn't argue any

25 more, and I'll stand by that.
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 1      MR. STRUMWASSER:  So argument energy can be

 2 channeled into scheduling?

 3      THE COURT:  It's probably short.  I see that

 4 there's some checking to do.

 5      MR. KENT:  As it stands now, we're going to -- we

 6 had talked about the 2nd and 3rd, I believe, for

 7 Mr. Wichmann.  And we might try to schedule Mr. McMahon

 8 for one of those days earlier in that week.

 9      MS. ROSEN:  January?

10      MR. KENT:  February.

11      THE COURT:  February 1st, I have a note, Wichmann.

12 And I moved it to the 2nd.

13          Is that it?

14      MR. KENT:  My recollection is the 2nd or 3rd.

15      THE COURT:  Because Ms. Monk is --

16      MR. KENT:  What we would do is move Ms. Monk.  Her

17 schedule is not easy, but at least she's coming out of

18 Cypress.

19      THE COURT:  So Mr. Wichmann.  And then Mr. McMahon

20 maybe --

21      MR. KENT:  Yes.

22      THE COURT:  -- that week also?

23      MR. KENT:  Yes.

24      THE COURT:  Okay.  Anything else?  File more

25 papers?



14621

 1      MR. KENT:  You wanted that order for CMA?

 2      THE COURT:  Oh, yes.  Is that it?

 3      MR. STRUMWASSER:  Yes.

 4          (Whereupon, the proceedings recessed

 5           at 12:09 o'clock p.m.)
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 1 Wednesday, January 5, 2011           9:15 o'clock a.m.

 2                         ---o0o---

 3                   P R O C E E D I N G S

 4      THE COURT:  This is on the record before the

 5 Insurance Commissioner of the State of California --

 6 who I believe is now Mr. Jones; is that correct?

 7      MR. STRUMWASSER:  That's correct, your Honor.

 8      THE COURT:  -- in the matter of PacifiCare Life

 9 and Health Insurance Company.  This is OAH

10 Case No. 2009061395, Agency No. UPA 2007-00004.

11 Today's date is January 5th, 2011.

12          Counsel are present.  Respondent is here in

13 the person of Ms. Drysch.

14          And I need to mark a couple of documents.  The

15 first one is the bench brief on the admissibility of

16 settlement negotiations, which I'm going to mark as

17 5477.

18          (Respondent's Exhibit 5477 marked for

19           identification)

20      THE COURT:  And that will go with the record.

21          And I'm going to mark "Second Declaration"

22 from Ms. Rosen concerning her computer.

23      MR. GEE:  I believe it's Ms. Walden.

24      THE COURT:  Excuse me -- Ms. Walden,

25 W-A-L-D-E-N -- as Exhibit 904.
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 1          (Department's Exhibit 904 marked for

 2           identification)

 3      THE COURT:  Any objection to my considering that?

 4      MR. KENT:  I have no objection at this point.  We

 5 haven't had a chance to review it.

 6      THE COURT:  It's technically administrative

 7 hearsay, so I'll enter it as that for now, and we'll

 8 see where it goes.

 9          And then I did view in camera the private

10 Department of Insurance Market Conduct Division Exam of

11 Blue Cross Life and Health Insurance, NAIC No. 62825,

12 CDI No. 3273-0.  And I couldn't find anything relevant

13 in it, but I've reserved the opportunity to ask

14 Mr. Washington a question or two to make sure there is

15 no electronic analysis in here.

16          And we will take up on Monday the order for

17 the CMA material, but I've already gotten some of it

18 produced.

19          All right.  Are you ready to resume

20 questioning, Ms. Monk?

21      MR. STRUMWASSER:  One other item, your Honor, that

22 I wanted to do on the record.

23      THE COURT:  Okay.

24      MR. STRUMWASSER:  I received earlier this week an

25 e-mail from Barbara Love --
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 1      THE COURT:  Oh.

 2      MR. STRUMWASSER:  -- who I have not yet had a

 3 chance to speak to.  But in e-mail exchanges, the

 4 upshot is this.  She asserts that she was not served,

 5 in fact, was out of the country at the time, secondly,

 6 that she is willing to appear and that we will be

 7 representing her.

 8      THE COURT:  Okay.

 9      MR. STRUMWASSER:  I mentioned this to Mr. Kent

10 this morning, and the only thing I wanted to make sure

11 was on the record here is he was pleased to hear that

12 she would be made available and has agreed not to press

13 ahead with the superior court action if we have her --

14 I guess, may I say, as long as we're on a course to

15 have her testimony taken care of.

16      MR. KENT:  That's fine.

17      THE COURT:  Good.  Maybe there are two Barbara

18 Loves.

19      MR. KENT:  I think the problem is the woman we

20 served out at her house refused to identify herself.

21      THE COURT:  I see.  Okay.

22          So we're resuming Ms. Monk's testimony.

23          I believe you've been previously sworn, so

24 you're still under oath.  If you could take the stand

25 and state your name for the record.
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 1      THE WITNESS:  Nancy Monk, M-O-N-K.

 2                        NANCY MONK,

 3          called as a witness by the Respondent,

 4          having been previously duly sworn, was

 5          examined and testified further as

 6          hereinafter set forth:

 7      MR. GEE:  Ready?

 8      THE COURT:  Yes.

 9          CROSS-EXAMINATION BY MR. GEE (resumed)

10      MR. GEE:  Ms. Monk is still under oath, your

11 Honor?

12      THE COURT:  Yes.  She wasn't excused so she's --

13 since she was previously sworn, she's still under oath.

14      MR. GEE:  Q.  Ms. Monk, the last time you were

15 here, we started to talk about a March 2008 meeting

16 with CDI that you've previously testified about.  Do

17 you recall that?

18      A.  I do.

19      Q.  On direct, you testified about a written and

20 oral presentation that PacifiCare made to CDI at this

21 meeting.  Do you recall that?

22      A.  Yes.

23      Q.  You said that this written and oral

24 presentation "specifically differentiated our actions

25 and performance with respect to member acknowledgment
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 1 letters versus provider acknowledgements letters."  Do

 2 you recall that testimony?

 3      A.  I do.

 4      Q.  And you testified that, at that meeting, PLHIC

 5 provided CDI the exact dates when acknowledgment

 6 letters had been turned off and when they had been

 7 restarted.  Do you remember that?

 8      A.  Yes.

 9      MR. GEE:  Now, based on the discussions we had

10 this morning, we'd like to present the witness with

11 what has been previously marked as 817.

12      THE COURT:  All right.

13      MR. GEE:  Q.  Do you recognize this document,

14 Ms. Monk?

15      A.  Yes.

16      Q.  This is the written part of the presentation

17 you made to CDI at the March 2008 meeting?

18      A.  That's correct.

19      Q.  On the first page, the "As Presented to CDI,"

20 is that your handwriting?

21      A.  It is not.

22      Q.  Do you recognize the handwriting?

23      A.  I don't.

24      Q.  Turn if you would to 6520.  Do you recall,

25 Ms. Monk, we used the last four of the Bates numbers in
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 1 the lower right-hand corner?

 2          And this chart on 6520 is intended to reflect

 3 the dates that acknowledgment letters to members and

 4 providers were sent -- were being sent or not being

 5 sent; is that fair to say?

 6      MR. KENT:  For the record, your Honor, we object

 7 to the use of this document for any purpose based on

 8 the confidentiality agreement between the parties.

 9      MR. GEE:  It's used to impeach testimony, not to

10 prove liability.

11      THE COURT:  I'm going to allow it for the limited

12 purpose of impeachment.

13      MR. GEE:  Q.  Do you have the question in mind?

14      A.  Yes.  So just to make sure that I do remember,

15 your question was that this chart was intended to

16 reflect the date when acknowledgment letters were sent

17 to members and providers?

18      Q.  When they were sent and when they were not

19 sent.

20      A.  I think that that's correct.  The two pages

21 prior to the chart also speak specifically to dates.

22 So if can I take another minute to separate these so

23 that I can make sure the chart didn't capture the

24 information incorrectly.  These three pages were

25 intended to provide that information.
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 1      Q.  Please.

 2          Ready?

 3      A.  This chart along with the two preceding slides

 4 were intended to communicate the information about the

 5 dates when letters were and were not sent to both

 6 members and providers.

 7      Q.  Do you believe this chart on 6520 accurately

 8 reflects the dates that letters were sent --

 9 acknowledgment letters were sent to members and

10 providers?

11      A.  I believe that it does.  The chart along with

12 the two preceding slides I do believe communicates that

13 information.

14      Q.  Okay.  There's a box in the lower left-hand

15 corner that contains the words "RIMS: Group and

16 Individual Claims Acknowledgement letters halted on

17 6/1/06."  Do you see that?

18      A.  Yes.

19      Q.  And then to the right-hand side, there's a box

20 "OTIS: Individual Claims Acknowledgement letters to

21 submitter of claim commenced on 7/3/07."  Do you see

22 that?

23      A.  I do see that.

24      Q.  So this chart is saying that, for individual

25 claims, acknowledgment letters were not sent to members
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 1 or providers from June 1, '06 until July 3rd, '07.  Is

 2 that a fair reading of this chart?

 3      A.  Yes.  And that's consistent with the other

 4 slide as well.

 5      Q.  But before June 1, '06, individual claims

 6 acknowledgment letters were being sent; that's what

 7 this chart is saying?

 8      MR. KENT:  Objection, incomplete.  It's the prior

 9 testimony.  You have to read it with the other two

10 pages.

11      MR. GEE:  I'm asking about --

12      THE COURT:  I'll allow it.

13      THE WITNESS:  Could you repeat it?  I'm sorry.

14      MR. GEE:  Q.  Before June 1, '06, individual

15 claims acknowledgment letters were being sent; that's

16 what this chart is saying, right?

17      MR. KENT:  Objection, vague.

18      THE COURT:  Overruled.

19      THE WITNESS:  It's saying that -- along with the

20 slide immediately preceding it, it's saying that, from

21 January 1 of '06 to May 31 of '06, that acknowledgment

22 letters from the RIMS claim platform were sent to

23 members within the legally required time frame.  That's

24 what this box is intended to reflect, for individual

25 members.
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 1      MR. GEE:  Q.  You're referring to the box in the

 2 lower left-hand corner?

 3      A.  Yes.

 4      Q.  The box that says "RIMS: Group and Individual

 5 Claims Acknowledgment letters halted on 6/1/06"?

 6      A.  Right.

 7      Q.  You're saying -- your testimony is that box is

 8 intend only to refer to member acknowledgment letters?

 9      A.  Yes.

10      Q.  So the box in the upper right-hand corner,

11 "OTIS: Individual Claims Acknowledgment letters to

12 submitter of claim commenced 7/3/07," is the

13 "submitter" as used in that context a provider and

14 member?

15      A.  Yeah.  If you look at the page immediately

16 preceding it, it says in the third bullet point from

17 the bottom that letters are sent to submitter of claim

18 whether a member or a provider.

19      Q.  Okay.  So this chart is saying -- based on the

20 two boxes we've discussed so far, this chart is saying

21 that, for individual claims, acknowledgment letters

22 were not sent to members and providers from June 1, '06

23 to July 3rd, '07, right?

24      A.  For individual member claims.

25      Q.  Member and provider claims?
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 1      A.  But for the individual products?

 2      Q.  Yes.

 3      A.  From June 1st of '06 to July 3rd of '07, is

 4 that what you said?

 5      Q.  Yes.

 6      A.  That is what that says.

 7      Q.  And before June 1, '06, individual claims

 8 acknowledgment letters were being sent to members and

 9 providers, right?

10      A.  They were being sent to members.

11      Q.  But not providers?

12      A.  Correct.

13      Q.  Is that disclosed on this chart?

14      A.  I believe so, with the preceding two slides as

15 well.

16      Q.  Preceding but not on this chart?

17      A.  Well, it makes clear in the box down in the

18 lower right-hand corner that group claims

19 acknowledgment letters to providers were commenced on

20 3/1/08.  The OTIS box says "to submitter of claim."

21 And then the first box is talking about member claims,

22 which, I think, when read with the preceding two

23 slides, is clear.

24      Q.  What's the first box that you're referring to

25 that references only member claims?
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 1      A.  The leftmost box that says "RIMS: Group and

 2 Individual Claims Acknowledgement letters."  If you

 3 look at the two slides immediately preceding the chart,

 4 that's -- that's clear.

 5      Q.  But on this chart itself, that box,

 6 "RIMS: Group and Individual Claims Acknowledgment

 7 letters," there's no reference to that being only to

 8 member claims, is there?

 9      A.  No, the word "member" is not in this box.  But

10 again, this chart followed the presentation of the

11 preceding two slides, which does use the word

12 "member acknowledgment letters."  And again, this

13 information was presented orally and along with these

14 slides.

15      Q.  Do you recall telling CDI orally that

16 acknowledgment letters to providers weren't sent at all

17 before 7/3/07?

18      A.  I wasn't the presenter at this point in the

19 meeting, but I do recall that information being

20 communicated.

21      Q.  For individual claims?

22      A.  And group claims.

23      Q.  And then there's a box on the right-hand side,

24 right blow the OTIS box, that says "RIMS: Group Claims

25 Acknowledgment letters to members resumed on 3/13/07,"
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 1 right?

 2      A.  Correct.

 3      Q.  So for group claims, acknowledgment letters to

 4 members were not sent from June 1, '06 to March 13,

 5 '07; that's what this is saying, right?

 6      A.  Yes.

 7      Q.  But those acknowledgment letters to members

 8 were being sent before June 1, '06; that's what this

 9 chart is saying?

10      A.  Yes.

11      Q.  And they were sent starting on March 13th, '07

12 and after; that's what this chart is saying, right?

13      A.  They are restarted on March 13th of '07, yes.

14      Q.  Then right below that box, there's another box

15 that says "RIMS: Group Claims Acknowledgment letters to

16 providers commenced on 3/1/08," right?

17      A.  Right.

18      Q.  So for group claims, acknowledgment letters to

19 providers were not sent before March 1, '08; is that

20 right?

21      A.  That's correct.

22      Q.  Given that the box on the left, the one that

23 we were discussing, "RIMS: Group and Individual Claims

24 Acknowledgment letters halted on 6/1/06," given that

25 that box extends all the way to the bottom of the page,
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 1 do you agree that it would be a reasonable

 2 interpretation that this chart is saying that

 3 acknowledgment letters to providers were in fact being

 4 sent before June 1 of '06?

 5      MR. KENT:  Objection, that's improper impeachment.

 6      MR. GEE:  They said that they came clean with the

 7 dates.  And we see this chart as completely misleading

 8 about the dates that --

 9      THE COURT:  I'll allow it, but then let's move on.

10      MR. GEE:  Q.  Do you have the question in mind?

11      A.  That because this box extends the way it does,

12 halfway down the page, that the correct interpretation

13 is that -- I guess I forgot.  I'm sorry.

14      Q.  A reasonable interpretation of what this chart

15 is saying, given that the box on the left-hand side,

16 the "RIMS: Group and Individual Claims Acknowledgment

17 letters halted on 6/1/06," given that that extends all

18 the way to the bottom of the page, would it be a

19 reasonable interpretation that this chart is saying

20 that acknowledgement letters to providers for group

21 claims were in fact being sent before June 1, '06?

22      MR. KENT:  Objection, irrelevant.

23      THE COURT:  I'll allow it.

24      THE WITNESS:  No, I don't think that's a

25 reasonable interpretation of the chart because the
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 1 chart is intended to be a graphical depiction of the

 2 information that's presented on the preceding two

 3 slides, which I think make clear the differentiation

 4 between letters sent to members versus letters sent to

 5 providers.

 6      MR. GEE:  Q.  You also testified at this meeting

 7 that PLHIC told CDI that it complies with the claims

 8 acknowledgment letter by maintaining a phone number.

 9 Do you recall that testimony?

10      A.  That PLHIC complies with the claim

11 acknowledgment letter by the maintenance of the phone

12 number?

13      Q.  I'm sorry.  The claims acknowledgement

14 statute, 10133.66(c), that PacifiCare complies with

15 that section by maintaining a phone number.  That's

16 your testimony, right?

17      A.  I'm not sure if I worded it exactly like that.

18 I think that what I said is that -- or what we

19 presented to the CDI is that we were in compliance with

20 the acknowledgment statute relevant to provider

21 acknowledgment because of our maintenance of a

22 toll-free number that providers could call and get

23 complete claim information, including a received date.

24      Q.  And we see the discussion of the compliance,

25 PacifiCare's presentation regarding compliance with
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 1 10133.66 by having a telephone number, on 6517?

 2      A.  Yes.

 3      Q.  And this page is titled, "Compliance with CIC

 4 10133.66 - Acknowledgement Via Telephone."  Do you see

 5 that?

 6      A.  I do.

 7      Q.  The first bullet here is "Customer Service

 8 telephone line - The Company acknowledges receipt of

 9 claims via the Customer Service telephone line at" --

10 and then it lists two numbers.  Are you there?

11      A.  I see it.

12      Q.  So this is the slide -- this slide is telling

13 CDI that PacifiCare's customer service line

14 acknowledges the receipt of claims to providers in

15 compliance with Section 10133.66; is that right?

16      A.  It's stating -- yes, I think that's right.

17 It's stating that the maintenance of the toll-free

18 number for providers to contact the company and inquire

19 about receipt of claims, status of claims, et cetera,

20 is a mechanism by which the company complies with the

21 law.

22      Q.  Turn if you would to the previous page, 6516.

23 And this page is similarly titled, "Compliance With CIC

24 10133.66 - Acknowledgment Through Provider Portal."  Do

25 you see that?
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 1      A.  Yes.

 2      Q.  Then the first bullet here similarly says,

 3 "Provider Portal - The Company acknowledges receipt of

 4 claims processed on RIMS via the provider portal at

 5 www.pacificare.com."  Are you there?

 6      A.  Yes.

 7      Q.  So this slide is representing to CDI that

 8 Pacificare's provider portal acknowledges the receipt

 9 of claims in compliance with Section 10133.66, right?

10      A.  Yes.

11      Q.  Were you aware that, on cross-examination,

12 Ms. Berkel admitted that PacifiCare's Web portal does

13 not satisfy the acknowledgment requirements of

14 10133.66(c)?

15      A.  I don't remember reading that testimony or

16 hearing it.

17      Q.  Were you aware that PacifiCare's Web portal

18 provides no information on claims that are still being

19 processed in Claims Exchange?

20      A.  I'm not -- I'm not knowledgeable enough about

21 the details of the difference between Claims Exchange

22 versus other parts of the process.  I am aware that the

23 receipt date that we -- that we later, after this

24 presentation was presented, that we determined that the

25 receipt date of the claim was not visible on the
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 1 provider portal.

 2      Q.  Is that information you would have given CDI

 3 at the time of the presentation had you known it then?

 4      A.  Yes.

 5      Q.  When did you provide that information to CDI

 6 upon learning about it after the March 2008 meeting?

 7      A.  I don't remember.

 8      Q.  Did you provide it to CDI after the March 2008

 9 meeting, "it" being that new information about the

10 received date not being visible on provider portal?

11      A.  I didn't.  I don't know if it was provided

12 otherwise to CDI in discussions.  We had a lot of

13 different discussions with the CDI.

14      Q.  You don't know specifically of anyone at

15 PacifiCare having given CDI that information?

16      A.  I don't know that specifically.

17      Q.  Do you know if there was any discussion about

18 whether that should be disclosed to CDI, given the

19 materials and information you provided to CDI at the

20 March 2008 meeting?

21      MR. KENT:  Objection.  This is irrelevant.

22      THE COURT:  If you know.

23      THE WITNESS:  I don't remember any discussion.

24      MR. GEE:  Q.  Were you aware that the Web portal

25 discussed on this page, 6516, provides no information
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 1 on claims to providers until after RIMS fully

 2 adjudicates those claims?

 3      A.  Again, I'm not familiar enough with the

 4 process to know when the claims appear on the portal.

 5      Q.  Then, on this page, 6516, under that

 6 first bullet, "Provider Portal," the third

 7 second-level bullet says, "The portal displays

 8 several types of acknowledgment status codes such

 9 as" -- then we have a third-level bullet, "A2 equals

10 Acknowledgment/Acceptance into adjudication...."  Do

11 you see that?

12      A.  I do see that.

13      Q.  That information is incorrect, right?

14      A.  I don't know that to be incorrect.

15      Q.  On 6522 -- actually, I'm sorry.  Back to 6516,

16 right under the "A2 equals Acknowledgment/Acceptance,"

17 we see the phrase, "See entire list of portal status

18 codes and provider portal screen prints in Attachments

19 1 and 2."  And I believe Attachment 1 starts on 6522;

20 is that right?

21      A.  Yes.  It's marked "Attachment 1" at the

22 bottom.

23      Q.  And this is intended to list the status codes

24 for claims that PacifiCare is saying are available on

25 the provider portal, right?
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 1      A.  That's what -- that's what this says.  I

 2 didn't prepare this slide, so I'm not as familiar with

 3 this.  But that's what I believe that this

 4 communicates.

 5      Q.  Who prepared this slide?

 6      A.  I'm not sure who prepared it, but it would

 7 have been somebody on Ms. Berkel's team or at her

 8 direction.

 9      Q.  And the line that starts "A1 equals

10 Acknowledgment/Receipt - The claim/encounter has been

11 received," do you see that?

12      A.  I do.

13      Q.  That's incorrect also, right?  This status

14 code is not available on that Web portal; is it?

15      A.  I don't know that to be incorrect.

16      Q.  The last time you were here, we also discussed

17 the undertakings.  And I had a few more questions on

18 that topic.

19          Let me hand out a couple documents at the same

20 time.

21          Ms. Monk, take as much time as you need, but

22 these may be familiar to you.

23      A.  I am familiar with both documents, but if you

24 want to direct me to certain things you want to ask me

25 about, I can read just those portions.
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 1      Q.  Sure.  I suggest maybe we just jump in, and if

 2 you need time on a particular document or page, you can

 3 ask for it.  Is that okay?

 4      A.  Sure.

 5      Q.  So 5191, this is the undertakings to CDI that

 6 you testified about, right?

 7      A.  That's correct.

 8      Q.  And Undertaking 19 describes specific

 9 performance metrics that PacifiCare is committing to

10 attempt to perform.  Do you recall that testimony?

11      A.  Yes.

12      Q.  And then you testified that 5321 was an audit

13 report on PacifiCare's compliance with certain

14 undertakings for the 2006 and 2007 time period, right?

15      A.  Yes.

16      Q.  5321 did not examine -- the audit reflected in

17 5321 did not examine Undertaking 19, did it?

18      A.  No, it did not.

19      Q.  The audit's findings have nothing to do with

20 Undertaking 19, do they?

21      A.  That's correct.

22      MR. GEE:  Your Honor, now might not be a bad time

23 for a break.

24      THE COURT:  Okay.  Are you done with these two?

25      MR. GEE:  Yes.
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 1          (Recess taken)

 2      THE COURT:  Go back on the record.

 3      MR. GEE:  Q.  Ms. Monk, I'd like to ask you some

 4 questions about your testimony on the DMHC enforcement

 5 action.  Do you recall testifying about that

 6 enforcement action?

 7      A.  Are you referring to the enforcement action in

 8 2008?

 9      Q.  The enforcement action that resulted in the

10 $2 million settlement.

11      A.  Yes, I do.

12      Q.  You testified that you believe there were some

13 similarities between the DMHC enforcement action as

14 compared to this proceeding; that was your testimony,

15 right?

16      A.  I don't remember if those are the exact words

17 that I used.  I think that I testified that I felt

18 there were similarities between the investigation and

19 findings of the DMHC and the investigation that the CDI

20 had done.

21      Q.  You also testified that the DMHC enforcement

22 action resulted in a penalty of $2 million, right?

23      A.  Yes.

24      Q.  And you've said that, in your opinion, the

25 DMHC penalty was relevant to this proceeding.  Do you
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 1 recall that testimony?

 2      A.  Yes.

 3      Q.  Now, you said you were personally involved on

 4 the PacifiCare side in dealing with the DMHC

 5 enforcement action, right?

 6      A.  Yes.

 7      Q.  You were not personally involved on the

 8 PacifiCare side in dealing with the CDI enforcement

 9 action, right?

10      MR. KENT:  Objection, misstates the testimony.

11      THE COURT:  Overruled.

12      THE WITNESS:  I don't recall saying that.

13      MR. GEE:  Q.  But you weren't, in fact, personally

14 involved on the PacifiCare side in dealing with the CDI

15 enforcement action, were you?

16      A.  I actually have been personally involved.

17      Q.  You testified that you didn't get personally

18 involved in the 2007 CDI exam until after the OSC was

19 filed in January of 2008.  Do you recall that

20 testimony?

21      A.  I do recall that, but I think of the OSC as

22 the enforcement action, and I have been personally

23 involved in that.

24      Q.  So you weren't personally involved on the

25 PacifiCare side in dealing with the CDI enforcement
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 1 action while the exam was being conducted?

 2      MR. KENT:  Objection, argumentative.

 3      THE COURT:  Overruled.

 4      THE WITNESS:  I wasn't personally involved in the

 5 direct communications with the CDI during the conduct

 6 of the exam.  I was receiving reports and was providing

 7 oversight and had occasional conversations with staff

 8 members related to issues in the exam, but I wasn't on

 9 the exam team engaged in direct communications with the

10 CDI during that time frame.

11      MR. GEE:  Q.  What issues did you have

12 communications about during that period?

13      MR. KENT:  Objection, vague.

14      THE COURT:  You could be a little more specific.

15      MR. GEE:  Q.  You testified that, "I was receiving

16 reports and was providing oversight and had occasional

17 conversations with staff members related to issues in

18 the exam."  What issues in the exam were you referring

19 to in that testimony?

20      A.  The -- I think there were a few different

21 things that I talked with either Joy or Rebeca about --

22 in particular Joy Higa or Rebeca de la Torre about in

23 particular.  But the only one that I can remember off

24 the top of my head right now was the -- what they felt

25 were the strained communications that the exam team was



14649

 1 having with the CDI exam team and their concern that

 2 the communication challenges were resulting in both

 3 delays and a lack of progress on the exam.

 4      Q.  So the only issues that you can recall at this

 5 point discussing with your staff were the strained

 6 communications with CDI?

 7      A.  That's the only one that I can recall right

 8 now, although I do think that I had other conversations

 9 with them about things related to the exam.  I just

10 don't remember the specifics.

11      Q.  You weren't involved in responding to any of

12 the specific written referrals CDI submitted to

13 PacifiCare during the 2007 exam, were you?

14      A.  No, I was not.

15      Q.  You weren't involved in drafting the company's

16 response to CDI's draft exam findings, were you?

17      A.  No.

18      Q.  Now, there were no findings in the DMHC action

19 that PacifiCare failed to provide notice to providers

20 or members of their rights to appeal claims denials to

21 the DMHC, were there?

22      A.  No, there were not.

23      Q.  And there were no findings in the DMHC action

24 that PacifiCare failed to acknowledge the receipt of

25 claims, were there?
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 1      A.  There -- as I recall, and I'm not sure I

 2 remember the detail exactly.  But as I recall, there

 3 was a finding in the DMHC exam related to the proper

 4 recording of receipt dates and the acknowledgment

 5 readiness of the plan.

 6      Q.  Let me show you the letter of agreement, 5320.

 7      A.  I'm ready.

 8      Q.  Does 5320 reflect DMHC's findings regarding

 9 acknowledgment of claims that you referenced

10 previously?

11      A.  I don't believe that that's specifically

12 mentioned in here, although I think there is some

13 mention -- it's not specifically mentioned in here.

14      Q.  You also testified that DMHC had noted that

15 PacifiCare had cooperated with the DMHC in the

16 enforcement action.  Do you recall that testimony?

17      A.  I do.

18      Q.  In fact, you pointed out in the letter of

19 agreement, 5320, that the DMHC specifically noted

20 PacifiCare's cooperation and collaboration with them.

21 Do you recall that?

22      A.  Yes.

23      Q.  To your knowledge during the course of the

24 DMHC investigation, did that regulator ever have

25 complaints that PacifiCare was not fully and accurately
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 1 providing DMHC officers with the requested information?

 2      A.  I don't recall complaints to that effect.  I

 3 know that there were times when they requested

 4 information that we provided that they came back to us

 5 and said, "This isn't fully responsive to what we

 6 wanted.  Here's what we really wanted," and asked us to

 7 resubmit information.

 8      Q.  To your knowledge, did the DMHC ever discover

 9 instances in which PacifiCare had made factual

10 misrepresentations in response to DMHC inquiries?

11      A.  I don't recall the DMHC ever asserting that

12 PacifiCare had made misrepresentations to it.

13      Q.  And you testified that the $2 million

14 referenced in 5320 was not a settlement in the sense

15 that there was no negotiation that led to that amount.

16 Do you recall that testimony?

17      A.  Yes.

18      Q.  So what happened was the DMHC chief of

19 enforcement called you and told that you they proposed

20 to assess a penalty of $2 million, and PacifiCare did

21 not attempt to negotiate that amount.  Is that fair to

22 say?

23      A.  That's correct.

24      Q.  Pacificare agreed to pay the $2 million,

25 right?
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 1      A.  Yes.

 2      Q.  And in fact, you personally signed the letter

 3 agreement in which you agreed to pay that amount,

 4 right?

 5      A.  Yes.

 6      Q.  Ms. Monk, you have no basis to know all the

 7 factors the DMHC considered in deciding whether to

 8 settle this enforcement action instead of prosecuting

 9 it, do you?

10      A.  I don't think that's correct.  I think that I

11 do have some basis for understanding the factors the

12 Department considered in assessing this penalty.

13      THE COURT:  I don't think that was the question.

14      MR. GEE:  Q.  You have no basis to know all the

15 factors the DMHC considered in deciding whether to

16 settle the enforcement action rather than to prosecute

17 it, do you?

18      MR. KENT:  Objection, misstates the prior

19 testimony.

20      THE COURT:  Overruled.

21      THE WITNESS:  I think I do have a basis to

22 understand the factors that the Department considered

23 in assessing its penalties, all the factors the

24 Department assessed -- used in assessing the penalty

25 because I did have a direct conversation with Amy
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 1 Dobberteen, the chief of enforcement, who explained

 2 their thinking to me at that time.

 3      Q.  And that discussion with Ms. Dobberteen,

 4 that's the basis of your testimony that you know all

 5 the factors DMHC considered?

 6      A.  I know all the factors she communicated to me.

 7      Q.  You don't know all the factors that they

 8 considered separately from what she communicated, do

 9 you?

10      MR. KENT:  Calls for speculation.

11      THE COURT:  Sustained.

12      MR. GEE:  Q.  No one at DMHC told you, Ms. Monk,

13 for instance, whether or not that regulator had enough

14 resources to prosecute an enforcement action against

15 PacifiCare, did they?

16      A.  We didn't have a discussion about that.

17      Q.  Ms. Monk, there's been a lot of testimony from

18 PacifiCare witnesses about the quality assurance team

19 at United.  Are you familiar with that team?

20      A.  The quality assurance team at United?

21      Q.  Yes.

22      A.  I'm not sure that I know specifically what

23 you're referring to.  I'm aware of multiple teams in

24 which quality assurance activities are carried out.  If

25 you can be more specific about the testimony you're
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 1 referring to, I might be able to be more definitive.

 2      Q.  Is there a quality assurance team or quality

 3 team at United that measures, for example, claims

 4 payment accuracy?

 5      A.  Yes.

 6      Q.  What's that team called?

 7      A.  I don't know what it's specifically called.

 8 There are a lot of different teams that do quality, but

 9 I think I know the one that you're referring to.

10      Q.  So when I refer to United's quality team or

11 quality assurance team, can we have an understanding

12 that I'm referring to that team that measures quality

13 for claims and claims actions?

14      A.  Operations.

15      Q.  Operations?

16      A.  Yes.

17      Q.  And PacifiCare sponsored testimony about the

18 benefits of having United's quality team as a separate

19 group from transactions.  Were you aware that quality

20 was a separate group at United?

21      A.  Yes.

22      Q.  In your experience, has having the quality

23 team as a separate group improved quality control?

24      A.  I don't have enough experience in evaluating

25 the effect of a separate quality team versus an
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 1 internal quality team to a functional department to

 2 really make an observation about that it's a -- it

 3 improves quality.

 4          I mean, measurement -- I agree that

 5 measurement is important, and I agree with the logic of

 6 having a separate team that is able to be more

 7 objective about the work that it's evaluating as

 8 opposed to a team that is internal to the functional

 9 group that's being evaluated.  So philosophically, I

10 understand why the PacifiCare team who talked about

11 that thinks that that's better.  And I philosophically

12 agree to that.  But I don't have a factual basis for

13 saying one is better over the other.

14      Q.  Are there reasons why having a quality team

15 separate from transactions would be -- would not

16 improve quality control?

17      MR. KENT:  Calls for speculation.

18      THE COURT:  If she knows.

19      THE WITNESS:  I can't think of any reasons.

20      MR. GEE:  Q.  We've heard that United's quality

21 team is superior to the quality group that PacifiCare

22 used to have before the acquisition.  Do you agree with

23 that opinion?

24      MR. KENT:  No foundation.  If counsel wants to

25 show this witness testimony from someone other than
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 1 her, I guess we can waste our time that way.  But this

 2 seems to be -- there's no foundation that she's heard

 3 that testimony.

 4      THE COURT:  Well, he just --

 5      MR. KENT:  It's irrelevant.

 6      THE COURT:  What is the relevancy?

 7      MR. GEE:  It's a preliminary question.  And we

 8 have a document I'm going to present her in a second,

 9 but I'm just asking her if she agrees that United's

10 quality team was better than PacifiCare's.

11          I can ask her that independent of the previous

12 testimony.

13      THE COURT:  If she knows.

14      THE WITNESS:  I don't have the knowledge to make

15 that comparison.

16      MR. GEE:  Q.  Are you familiar with United's

17 internal quality metrics, such as turnaround time,

18 dollar accuracy rate, claims payment accuracy, overall

19 accuracy rate?

20      MR. KENT:  Vague as to time.

21      MR. GEE:  Q.  Any time.  Were you familiar with

22 that?

23      THE COURT:  With the United -- so it's after the

24 acquisition?

25      MR. GEE:  Yes.
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 1      THE COURT:  All right.  If you know.

 2      THE WITNESS:  I'm generally familiar with them.

 3      MR. GEE:  Q.  Do you believe in 2006 those metrics

 4 fully and accurately measured claim processing

 5 performance?

 6      MR. KENT:  No foundation.

 7      THE COURT:  If you know.

 8      THE WITNESS:  I don't even know in 2006 -- are you

 9 talking about claim performance by PLHIC?

10      MR. GEE:  Q.  Yes.

11      A.  I don't even know if, in 2006, the United

12 metrics were being applied to PLHIC's performance at

13 that point.  I really just don't know.

14      Q.  How about 2007?

15      A.  I don't know.  I don't know when the -- when

16 any kinds of transitions were made in terms of

17 measurement methodologies.

18      Q.  Have you ever heard it said that United's

19 quality assurance procedures for PacifiCare were not

20 conducted using end-to-end audit methodology, causing

21 claim payment accuracy not to be identified and

22 remediated in a timely fashion?

23      A.  Can you say that one more time?

24      Q.  Sure.  Have you ever heard it said that

25 United's quality assurance procedures for PacifiCare
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 1 were not conducted using end-to-end audit methodology

 2 which caused claim payment accuracy issues not to be

 3 identified and remediated in a timely fashion?

 4      A.  I don't remember hearing that specific

 5 statement.

 6      Q.  Have you ever heard it said that

 7 interdependencies between the quality group at United

 8 and the transaction group at PacifiCare were not

 9 clearly defined to adequately assess customer

10 satisfaction and facilitate timely resolution of

11 issues?

12      A.  I don't remember that either.

13      Q.  Have you ever heard it said that United

14 quality metrics do not adequately assess performance?

15      A.  I don't -- I don't recall hearing statements

16 about the body of United's metrics not adequately

17 measuring performance.

18      MR. GEE:  905, your Honor?

19      THE COURT:  I think it's 906 but -- oh, 905,

20 you're right.

21          This is called an "Issue Bridging" document.

22 I don't see a date.

23          (Department's Exhibit 905, PAC0150943 marked

24           for identification)

25      THE COURT:  Do you have a date?
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 1      MR. GEE:  We don't, your Honor.  It wasn't

 2 provided in the metadata.

 3      THE WITNESS:  I'm ready.

 4      MR. GEE:  Q.  Are you familiar with the document,

 5 Ms. Monk?

 6      A.  No.

 7      Q.  The document doesn't have a date on it.  But

 8 if you look at the bottom of the first page, that last

 9 cell, "Call - Observation No. 13," do you see that?

10      A.  I do.

11      Q.  It references a sample of 200 provider claims

12 reviewed during March 2008.  Do you see that?

13      A.  I do.

14      Q.  Would you agree, then, that this document was

15 sometime after March 2008?

16      A.  That would appear to be correct.

17      Q.  Then the next sentence says that, "This will

18 be addressed through the ORS audit quality program,"

19 which was rolled out to PacifiCare in late '08, early

20 '09.  So this document was probably created sometime

21 before late '08?

22      MR. KENT:  Calls for speculation.

23      THE COURT:  Overruled.

24      THE WITNESS:  So what was your question?

25      MR. GEE:  Q.  Is it fair to say that, based on
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 1 that sentence, this document was probably created

 2 sometime before late 2008, early 2009?

 3      A.  I would -- that's what I would guess from

 4 reading these words.

 5      MR. GEE:  And just for the record, your Honor, our

 6 data shows that this document came from Ms. Monk's

 7 files.

 8      THE COURT:  Okay.

 9      MR. GEE:  Q.  Are you familiar with an issues

10 bridging document in general?

11      A.  No.

12      Q.  Issue No. 1, starting on the left-hand side,

13 "The claim quality assurance procedures..." do you see

14 that?

15      A.  Yes.

16      Q.  Were you aware that, around this time, '08

17 period, claim quality assurance procedures were not

18 being conducted using an end-to-end audit methodology

19 for PacifiCare?

20      MR. KENT:  It's vague.  There's no foundation.

21 It's irrelevant.  You can't ask a woman about things

22 she's not involved in.  She hasn't seen the document.

23      THE COURT:  Well, he asked her if she knew.

24          I'll allow a little bit, but it doesn't sound

25 like you're going to get anywhere.
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 1      MR. GEE:  Sure.

 2      THE WITNESS:  Would you repeat the question?

 3      MR. GEE:  Q.  Were you aware around this time in

 4 '08 that claim quality assurance procedures for

 5 PacifiCare were not being conducted using an end-to-end

 6 audit methodology?

 7      A.  No.

 8      Q.  Issue No. 2, "The interdependencies between

 9 the quality group and transaction organization need to

10 be more clearly defined...." Do you see that?

11      A.  I do.

12      Q.  Do you have any basis to disagree with this

13 criticism?

14      MR. KENT:  Objection, there's no foundation.  It's

15 irrelevant.

16      THE COURT:  I don't know if it's irrelevant, but I

17 don't -- I mean -- I'm going to sustain the objection

18 as to no foundation that she would have the ability to

19 agree or disagree.

20      MR. GEE:  Okay.  Can I just ask a general question

21 about the entire document?

22      THE COURT:  Sure.

23      MR. GEE:  Q.  Do you have any basis to agree or

24 disagree with any of the statements in the document?

25      MR. KENT:  Objection, no foundation.  It's
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 1 irrelevant until he can lay a foundation.  It's vague.

 2      MR. GEE:  The foundation is her knowledge, whether

 3 she has knowledge or not.

 4      THE COURT:  Do you have knowledge to agree or

 5 disagree with this document?

 6      THE WITNESS:  To agree or disagree with the whole

 7 document?

 8      THE COURT:  Yes.

 9      MR. GEE:  Q.  With any of the statements in the

10 document.

11      A.  I don't have any information to draw any

12 conclusions about them.

13      MR. GEE:  Q.  Are you familiar with the term "PHS

14 regulatory scorecard," Ms. Monk?

15      A.  I'm not sure.  I'm -- I can think of a report

16 that was prepared by Sue Berkel on a regular basis that

17 may have been titled that.  But I don't remember if

18 that's the document.

19      MR. GEE:  Let me show you a document that

20 references that and see if that's what you had in mind.

21          906, your Honor?

22      THE COURT:  Yes.  906 is an e-mail with a top date

23 June 7th, 2007.

24          (Department's Exhibit 906, PAC0592610 marked

25           for identification)
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 1      THE WITNESS:  I'm ready.

 2      MR. GEE:  Q.  Are you familiar with the document,

 3 Ms. Monk?

 4      A.  I remember the exchange, and having read it, I

 5 remember generally this exchange.

 6      Q.  The PHS regulatory scorecard referenced in

 7 this e-mail chain, is that the same scorecard you were

 8 referring to before?

 9      A.  No.

10      Q.  Bottom of 2612, and continuing the next page,

11 appears to be an Outlook meeting appointment to talk

12 about the plan and approach for PHS regulatory

13 scorecard.  Do you see that?

14      A.  Yes.

15      Q.  And then back on 2612, an e-mail from Julie

16 Shepherd, S-H-E-P-H-E-R-D.  And we see that

17 Ms. Shepherd is a director in UHG's compliance

18 department.  Do you see that?

19      A.  Yes.

20      Q.  What's the relationship between UHG's

21 compliance department and your team?

22      A.  Well, I suppose technically at the time our

23 team was a peer team within the overall legal and

24 regulatory affairs structure of UHG.  We were different

25 teams designated to do different specific work.
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 1      Q.  Who was your counterpart -- that team was your

 2 counterpart on the United side; is that fair to say?

 3      A.  That's not quite right.  They were more -- we

 4 were a regional team with geographically focused

 5 responsibility, whereas the UHG compliance department

 6 did not have geographically focused responsibilities.

 7      Q.  Ms. Shepherd reports on a discussion she had

 8 about creating and getting the resources for a

 9 regulatory scorecard for PacifiCare.  Do you see that?

10      A.  Yes.

11      Q.  It appears that there was a regulatory and

12 government affairs reporting team within PacifiCare

13 before the integration.  Is that consistent with your

14 understanding?

15      A.  I'm not entirely sure that that's what the

16 team was called.  I think that what -- what I remember

17 is that there were individuals who had specific

18 responsibilities for providing reports and data for

19 regulatory purposes in the PHS structure that -- and

20 I'm not sure if they were part of the operations group

21 or if they were part of another corporate operations

22 team.

23          They weren't part of the regulatory team, but

24 they were people we could rely on for specific

25 regulatory reporting purposes.
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 1      Q.  One of those reports and data that this team

 2 would produce is something called a PacifiCare

 3 regulatory scorecard, right?

 4      A.  I'm actually not sure that's accurate.  I

 5 remember the reports that we used in the PHS world.  I

 6 remember them in the context of board meeting

 7 presentations, where the boards of our licensees would

 8 review specific performance in a scorecard format.  But

 9 they were not consistent with -- or not entirely

10 consistent with what the UHG companies used as a

11 regulatory scorecard for their operations in various

12 states.

13          So I'm not sure if Julie is using the

14 regulatory scorecard because there was a titled

15 document like that in the PHS -- in the pre-merger PHS

16 company or if she's using the vernacular she was

17 familiar with to describe a collection of data that

18 would provide operations performance information.

19      Q.  The PHS scorecard that you would receive at

20 board meetings, was that a document that was regularly

21 produced at PacifiCare before the integration?

22      A.  Yes.

23      Q.  At what interval?

24      A.  It was produced at least quarterly for the

25 board.  I believe that the data that populated the
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 1 report that I saw was produced more frequently because

 2 it was a compilation of operational data from a number

 3 of different groups.

 4      Q.  That scorecard would measure PacifiCare's

 5 compliance with various state laws at those times?

 6      A.  It was intended to reflect performance against

 7 certain state requirements, but it was also intended to

 8 reflect performance against NCQA requirements and other

 9 kinds of internal benchmarks.

10          NCQA is the National Committee for Quality

11 Assurance, which is an accreditation body that we

12 were -- that we chose to be governed by as well.  So it

13 wasn't -- the document that I'm thinking of was not

14 purely developed just to look at state requirements.

15      Q.  When you read Ms. Shepherd's e-mail in June

16 2007, did you understand her reference to the PHS

17 regulatory scorecard to be the scorecard that you're

18 referring to now that you received at board meetings?

19      A.  That's what I remember.  I'm not completely

20 certain if there was some separate report that other

21 members of the team looked at that I wasn't, you know,

22 routinely copied on.

23      Q.  You're not aware of any other separate report

24 that --

25      A.  Not that I would have been discussing with
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 1 Ms. Shepherd.  A tremendous amount of reporting data

 2 was produced all over the company and reported in

 3 different formats, so I don't want to imply in any way

 4 that I know what the universe of reports looks like.

 5      Q.  I understand.  Back to Ms. Shepherd's e-mail,

 6 she reports that, during the integration, there was an

 7 evaluation of the regulatory and government affairs

 8 reporting team within PacifiCare, and as a result of

 9 that evaluation, it was determined that those functions

10 would be moved to Uniprise under Jenny Cook.  Is that

11 consistent with your memory?

12      A.  It's consistent with my memory that the

13 reporting -- the individuals that we worked with for

14 reporting purposes moved to Jenny Cook's.  But that

15 they had this formal title, I don't necessarily

16 remember that.

17      Q.  Ms. Shepherd reports that some of PacifiCare's

18 staff were released.  Do you recall that happening?

19      A.  I don't remember that specifically.

20      Q.  Ms. Shepherd says that, at the time of this

21 e-mail in June '07, there's no regular reporting, only

22 ad hoc reporting that occurs when regulators ask for

23 information.  Am I reading that correctly?

24      A.  That's what the e-mail says.

25      Q.  Ms. Cook replies above, I think you can see,
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 1 starting on 2611, you see the name starting on the

 2 e-mail, and it continues to 2612.  And she says that

 3 her group doesn't have capacity to develop and

 4 implement the regulatory scorecard.  Do you see that?

 5      A.  Yes.

 6      Q.  She says her ops reporting group is already

 7 over-extended.  Do you see that?

 8      A.  Mm-hmm.

 9      Q.  "Ops" is operations?

10      A.  Yes.

11      Q.  And it's claims?

12      A.  I think of operations as being a broader term

13 that refers to other transactional responsibilities as

14 well, so appeals, provider disputes, the kinds of

15 transactional work that would occur in the broad

16 operations team.

17      Q.  And that includes claims?

18      A.  It does include claims.

19      Q.  Then on 2611, Ms. Shepherd responds, the

20 6/7/2007 e-mail at 10:36 a.m.  Do you see that?

21      A.  Yes.

22      Q.  Says that, before, the integration score cards

23 were produced for PacifiCare's regulatory and

24 government team so that the business could be

25 oversighted properly.  And that's referring to those --
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 1 you believe that refers to those PHS scorecards you

 2 received at the board meetings?

 3      A.  In part.  I think that there may have been

 4 other reports as well.  The ones that I was familiar

 5 with were the ones that I saw in the board meetings.

 6 But again, those were only produced quarterly.  And I

 7 believe that reporting went on more frequently.

 8      Q.  And a few lines down, there's a sentence that

 9 starts, "We are at tremendous risk in the PHS

10 states...."  Do you see that?

11      A.  Yes.

12      Q.  PHS states includes California, right?

13      A.  It does.

14      Q.  Were you aware at this time that not having

15 these regulatory scorecards prevented PacifiCare from

16 seeing if it was meeting state requirements for up to

17 50 percent of the business?

18      MR. KENT:  Objection, no foundation, calls for

19 speculation.

20      THE COURT:  If you know, if you were aware.  I

21 will allow it.

22      MR. KENT:  But there's no foundation that that's a

23 fact.

24      THE COURT:  Well, then that's the question.

25      MR. KENT:  Or what that means.
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 1      THE COURT:  You can follow up.  I'm going to allow

 2 it.

 3      THE WITNESS:  Would you repeat your question.

 4      MR. GEE:  Q.  Were you aware that, around this

 5 time, if not having regulatory scorecards prevented

 6 PacifiCare from seeing if it was meeting state

 7 requirements for up to 50 percent of its business?

 8      MR. KENT:  Calls for speculation, no foundation.

 9      THE COURT:  Overruled.

10      THE WITNESS:  I was aware that we didn't have the

11 same kind of reporting that we did before.  But I don't

12 agree with the statement.  So you're asking me if I was

13 aware that this was true.  I don't really agree with

14 the statement, so I guess the answer is no, and I don't

15 agree with the statement.

16      MR. GEE:  Q.  It is in fact true to that, after

17 the integration, the PHS scorecards that you received

18 at board meetings, those scorecards ceased being

19 produced?

20      A.  No, that's not correct.

21      Q.  You continued to receive those on a regular

22 basis?

23      A.  Yes.

24      Q.  Where were they sent?

25      A.  Again, I don't know who all received
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 1 iterations of those reports.  The reports that I'm

 2 talking about were distributed to board members, which

 3 included senior executives at PacifiCare as well as

 4 external board members.

 5      Q.  Which board?

 6      A.  The one that I'm most familiar with is the

 7 PacifiCare of California board.

 8      Q.  So do you believe Ms. Shepherd is incorrect

 9 when she said that those regulatory scorecards were

10 ceased after the integration?

11      A.  No, I don't think that she's making an

12 incorrect statement in terms of having fewer reports,

13 fewer standard reports related to operational

14 performance.

15          What I don't agree with is that we weren't

16 able to generate data in order to oversee the

17 performance of the business.  I believe that we were

18 able to do that.

19      Q.  You testified that you were able to generate

20 that data.  But my question was was that data in fact

21 generated?

22      A.  I'm not sure because I -- I mean, I heard

23 Ms. Berkel talk about a lot of reports.  I heard Ellen

24 Vonderhaar talk about reports.  Marty Sing talked about

25 reports.  They were clearly all overseeing their
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 1 functional areas based on data reported to them.  So

 2 that's what I'm struggling with a little bit.

 3      Q.  Do you know what the RRA team is?

 4      A.  I believe that refers to Regional Regulatory

 5 Affairs, which would be my team.

 6      Q.  Do you know if anyone in the RRA team told

 7 Ms. Shepherd that PHS scorecards had been discontinued?

 8      A.  I don't know if anybody made that specific

 9 observation to her.  I know that I and others on my

10 team, specifically Ms. Diaz but perhaps others, were

11 engaged in conversations with Ms. Shepherd about the

12 desirability of having similar reports to the ones that

13 were generated for the business administered on the

14 UNET system, to have similar reports to those generated

15 on behalf of the PacifiCare systems as well.

16      Q.  And then we have an e-mail from Ms. Shepherd

17 that starts on the bottom of 2610 and continues to

18 2611.  And Ms. Shepherd clarifies that what she's

19 requesting is, quote, "a scorecard for the PHS business

20 that measures the level of compliance in the SAME," all

21 caps, "way we measure our UHC will business so we can

22 give apples-to-apples comparisons."  Do you see that?

23      A.  Yes.

24      Q.  That's what you were referring to, your desire

25 to have a regulatory scorecard for PacifiCare similar
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 1 to what United has?

 2      A.  That's correct.

 3      Q.  At this time, in June of '07, scorecard --

 4 such a scorecard for PacifiCare was not being

 5 generated?

 6      A.  That's correct.  And a scorecard comparable to

 7 the one used by United for its UNET-based business had

 8 never really been generated for PacifiCare.

 9          It was a very comprehensive, robust report.

10 And we were interested in having a similar report

11 generated on behalf of the PacifiCare systems.

12      Q.  Then Ms. Shepherd forwards this e-mail chain

13 to you and others.  And she says that, "It appears that

14 some intellectual capital might have been lost during

15 integration."  Do you see that?

16      A.  Yes.

17      Q.  Did you understand that intellectual capital

18 to be referring to PacifiCare staff that were released

19 from reporting functions, were moved to Uniprise?

20      A.  No, not necessarily.  I think that she could

21 have been referring to operations executives that went

22 to other companies.  It could have been -- I don't know

23 that it was that specific.

24      Q.  It was intellectual capital that was used to

25 generate PacifiCare scorecards, right?
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 1      A.  I'm not sure I understand your question.

 2      Q.  It was intellectual capital that was related

 3 to people who helped generate the scorecards, was it

 4 not?

 5      A.  I'm not sure what she was referring to.

 6      Q.  You also testified that you participated in a

 7 series of meetings with California regulators in mid

 8 2007 including CDI.  Do you recall that?

 9      A.  Yes.

10      Q.  You said that you had those meetings because

11 there had been complaints about PacifiCare service

12 levels and because you felt you had lost some

13 credibility with your regulators.  Do you recall that

14 testimony?

15      A.  Yes.

16      Q.  I'm going to show you a document that was

17 marked during your direct examination.  5323.

18          Are you ready?

19      A.  Yes.

20      Q.  These -- 5323 reflects some bullet points that

21 were prepared in anticipation of your meetings with

22 regulators in mid 2007; is that right?

23      A.  That's correct.

24      Q.  And you prepared this exhibit; is that right?

25      A.  I prepared a portion of it.
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 1      Q.  Who else assisted in preparing this?

 2      A.  The other primary author was Joy Higa, but I

 3 believe a portion of it was contributed by Thad

 4 Johnson.

 5      Q.  What part did you prepare?

 6      A.  I prepared the part about healthcare reform

 7 and the part about the charitable and investment

 8 undertakings.

 9      Q.  So the healthcare reform section on 2628?

10      A.  2628, yes.

11      Q.  And then the charitable and investment

12 undertakings on 2629?

13      A.  That's correct.

14      Q.  Did you review this document before your

15 meetings with the regulators?

16      A.  I did.

17      Q.  And at the top of the first page, we have a

18 heading, "Regulatory Environmental Scan."  And the

19 bullets under that heading are saying that the

20 regulators were receiving complaints about PacifiCare

21 from providers, employers and brokers.  Is that a fair

22 reading of those bullets?

23      A.  Yes, that's what that says.

24      Q.  And the regulators are saying that their fear

25 that Minnesota would take over PacifiCare appears to
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 1 have come true.  Is that a fair reading of these

 2 bullets?

 3      MR. KENT:  Objection, that's irrelevant.

 4      THE COURT:  Overruled.

 5      THE WITNESS:  That's a -- that specifically is

 6 intended to refer to Cindy Ehnes, the director of the

 7 Department of Managed Healthcare, who had communicated

 8 that fear to us and that concern specifically on a

 9 number of occasions.

10      MR. GEE:  Q.  Do you recall Commissioner Garmendi

11 expressing concern that Minnesota would take over

12 PacifiCare?

13      A.  No, I don't remember that.

14      Q.  "Minnesota" in this context refers to United,

15 right?

16      A.  That's correct, United senior leadership.

17      Q.  Do you recall Commissioner Garmendi expressing

18 concerns about United's reputation?

19      A.  I don't remember him expressing concerns about

20 United's reputation in general.  I remember in the

21 hearings him expressing concerns about the market

22 conduct exam issues that United was working on in other

23 states and having the discussion around preserving

24 service levels in California for the PacifiCare plan.

25          But I don't remember him making -- I don't
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 1 remember general remarks of concern by him about

 2 United's overall reputation.

 3      Q.  Do you recall Commissioner Garmendi expressing

 4 concerns about United's reputation for handling

 5 provider complaints?

 6      MR. KENT:  Objection, irrelevant.

 7      THE COURT:  If you know.

 8      THE WITNESS:  I don't remember him expressing

 9 concerns about United's handling of provider

10 complaints.  I remember him expressing concern at the

11 hearing that there would be an increase in provider

12 complaints.

13      MR. GEE:  Q.  Then the third bullet under that

14 heading, "Regulators are deluged with complaints and

15 criticisms from the provider community," do you see

16 that?

17      A.  I do.

18      Q.  How did you learn that regulators were, at

19 that time, being deluged with complaints from the

20 provider community?

21      MR. KENT:  No foundation.

22      THE COURT:  If you know.

23      THE WITNESS:  There were really two sources of

24 that information.  One was through Department of

25 Managed Healthcare and really primarily at that point
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 1 through John Puente -- I actually don't remember if

 2 John was still at the DMHC in July of 2007, but we'd

 3 had a lot of conversations in 2006 with John about

 4 concerns that were being expressed by delegated

 5 providers as well as the CMA about United issues, which

 6 John was communicating with Director Ehnes about.

 7          And then we separately were informed through

 8 discussions that had been ongoing with the CDI

 9 personnel, such as Nicoletta Smith and others, that

10 they were reporting to us that they were receiving a

11 high volume of provider complaints.  So that's really

12 where that came from.

13      Q.  With respect to the CDI, the complaints you

14 heard about from CDI, do you have any reason to doubt

15 that that was in fact occurring, that CDI was receiving

16 a large number of complaints and criticisms from the

17 provider community about PacifiCare?

18      A.  Well, I guess, based on what I know today,

19 that the impression I had at the time from what I was

20 hearing -- mostly it was third-hand information from my

21 team, who was communicating with the CDI -- that their

22 indication that they were receiving very large volumes

23 of complaints.  And, I guess, based on what I know

24 today after all of the material that we've gone over,

25 what I thought was being reported in terms of large
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 1 volumes turns out to have been substantially smaller.

 2          So you asked me if I have any reason to doubt

 3 it.  I don't doubt that that was what the CDI's

 4 impression was and that they were communicating to us.

 5          The way that I understood it was that it was a

 6 much -- a much larger volume than it's actually turned

 7 out to be in hindsight.

 8      Q.  So based on what you know today, you don't

 9 believe that CDI was being deluged with complaints and

10 criticisms from the broader community at this time?

11      A.  Based on what I know today, I believe this to

12 be an overstatement.

13      Q.  Under the "Key Message Points" heading, the

14 second bullet, "We underestimated how difficult it

15 would be to integrate business and products without

16 affecting customers and providers.  Our mistakes have

17 cost us goodwill and credibility in California," this

18 was one of the key message points you wanted your

19 delegation to convey to California regulators at this

20 meeting; is that right?

21      A.  Yes.

22      Q.  The reference to goodwill and credibility in

23 California, did you mean that your mistakes had cost

24 you goodwill and credibility with providers, with

25 members, with regulators, some of them or all of them?
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 1      A.  All of the above.

 2      Q.  Then on 2624, under the heading "CDI Market

 3 Conduct Exams," that heading, there's a list of key

 4 issues.  Do you see that?

 5      A.  I do.

 6      Q.  And you testified that this wasn't a list of

 7 actual problems PacifiCare was having at the time but

 8 rather a list of issues that CDI had already raised

 9 with the company and what you would -- what you

10 believed would be the focus of the exam.  Do you

11 remember that testimony?

12      A.  Are you reading exactly the words that I said?

13      Q.  I'm not sure I'm quoting it, but do you

14 recall --

15      A.  I'm not sure those are exactly the words I

16 said, but that is my understanding, is that these were

17 issues that the CDI had already raised with us and that

18 we'd had some dialog with them about, made some

19 presentations about, provided them with information.

20 So we expected these to be areas of focus.

21      Q.  But is it your testimony that this list was

22 not actually a list of real problems PacifiCare was

23 facing, just issues that CDI had already raised with

24 the company?

25      MR. KENT:  Objection, vague, argumentative.
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 1      THE COURT:  Well, I'm going to allow it.  It might

 2 be a little over broad because there might be some that

 3 are differentiated in here.

 4      MR. GEE:  Sure.

 5      Q.  Please mention it if there were.

 6      A.  My intent was that these would be an area of

 7 focus in the exam.  We expected these to be an area of

 8 focus in the exam from the CDI and that -- not

 9 necessarily that they were either problems for the

10 company or not problems for company.  Some of them may

11 have been but that this was really an area -- these

12 were the areas that we expected the CDI to focus

13 because we'd already had extensive dialog with them on

14 these issues.

15      Q.  That extensive dialog you're referring to,

16 that was -- those are pre-exam discussions with CDI

17 right?

18      A.  That's correct.

19      Q.  So even before the 2007 exam started, CDI had

20 identified to the company a number of issues that the

21 exam would focus on; is that right?

22      A.  No.  The meetings that occurred primarily did

23 not include exam personnel as far as I know.  I didn't

24 attend any of the meetings.

25          But from what I know about them at the time as
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 1 well as what I heard about them through this

 2 proceeding, they included Nicoletta Smith, Robert

 3 Masters -- I believe Ms. Rosen might have attended one

 4 or two of the meetings -- and others from the Consumer

 5 Services Bureau and that these issues had been raised

 6 and that information was requested of the company.

 7          We had senior executives making presentations

 8 about these things.  So we knew that the CDI had

 9 already raised these issues, and we expected them to

10 focus on issues such as these in the exam.

11      Q.  As at these pre-exam meetings, CDI discussed

12 the issues that it was focusing on at the time, right?

13      MR. KENT:  Objection, no foundation.  I think

14 we're getting vague.  We were talking about these

15 meetings with the regulators, not the pre-exam

16 meetings.

17      MR. GEE:  I'm talking about pre-exam meetings.

18      THE COURT:  I think you did refer to them.

19          But you say you weren't there, this was

20 reported to you?

21      THE WITNESS:  Correct.  I didn't attend these

22 meetings that we're talking about.

23      MR. GEE:  Q.  As it was reported to you, was it

24 your understanding that, at these pre-exam meetings,

25 CDI discussed the issues that it was then focused on?
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 1      MR. KENT:  Objection, vague.

 2      THE COURT:  Overruled.

 3      THE WITNESS:  That's what this was intended to

 4 convey.  And the pre-exam discussions, just to be

 5 clear, those words are not meant to imply that those

 6 meetings were preparatory to the exam.  These meetings

 7 occurred before the exam was ever noticed, I believe.

 8          So this is intended to convey that these are

 9 issues that had already been the subject of discussion

10 with the CDI and were likely to be a focus in the exam.

11 We were speculating that at that time.

12      MR. GEE:  Q.  And the first bullet under "CDI

13 Market Conduct Exams," second sentence starts, "Based

14 on pre-exam discussion and current internal rework, we

15 anticipate problems with the following issues."  Do you

16 see that?

17      A.  I do.

18      Q.  Pre-exam discussions, that's what we were just

19 discussing, right?

20      A.  The meetings with the Consumer Service Bureau

21 team, among others.

22      Q.  The "current internal rework" reference,

23 that's referring to rework projects that were then

24 occurring internal to PacifiCare?

25      A.  You know, I don't know if that's specifically
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 1 what that's referring to.  I really don't remember.

 2      Q.  Do you know what "current internal rework"

 3 refers to?

 4      A.  I don't remember.

 5      Q.  In the first second-level bullet, the

 6 "Retro-contract load," do you see that?

 7      A.  Yes.

 8      Q.  And in fact, PacifiCare was having actual

 9 problems with retro-contract reloads during this time

10 period, right?

11      A.  When you say "this time period," do you mean

12 when -- in July of 2007?

13      Q.  Sure.  Let's start with that.

14      A.  No, I don't believe that we were having issues

15 with retro-contract loads at that time.

16      Q.  How about during the window period for the

17 2007 exam?  I believe it was June '06 to May '07.  Was

18 PacifiCare having rework -- I'm sorry -- retro-contract

19 load problems during that time period?

20      A.  During that time period, PacifiCare did have

21 an elevated number of retroactively loaded contracts

22 because of the CTN transition, which is information

23 that we did present to the CDI at that time.  And I

24 wouldn't characterize those as problems because they

25 were primarily loaded with retroactive effective dates
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 1 by mutual agreement between the provider and

 2 PacifiCare.

 3      Q.  And the second-level bullet, "Fee Schedule

 4 Accuracy," do you see that?

 5      A.  Yes.

 6      Q.  PacifiCare was having actual problems with fee

 7 schedule and demographic accuracy during the 2006-2007

 8 time period, was it not?

 9      A.  I believe that there were some fee schedule

10 issues during that time period, but I don't remember

11 the details.  And my understanding is that they were

12 relatively limited in impact.

13      Q.  How about demographic accuracy?

14      A.  Again, I do remember a discussion around

15 demographics.  And my understanding is that it was

16 relatively limited in impact.

17      Q.  Were you aware that, around this time,

18 2006-2007, PacifiCare had a significant increase in

19 returned checks that were being sent to the wrong

20 address because there was bad provider demographic data

21 in RIMS?

22      A.  I don't remember this issue specifically from

23 that time period.  But what I understand now is that

24 there were some.  But it was not -- I wouldn't use the

25 word "significant" to describe it.  I don't think it
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 1 was significant.

 2      Q.  But there were actual problems with bad

 3 demographic data leading to returned checks?

 4      A.  I do believe there were some returned checks.

 5      Q.  Because of bad provider data in RIMS, right?

 6      A.  I don't remember that.  I mean, I know that

 7 that was -- that that's discussed here.  I don't

 8 actually remember if that cause and effect was

 9 established at that time.

10      Q.  Do you know now if that cause and effect has

11 been established?

12      A.  I don't.  I don't know the details.

13      Q.  The fourth bullet, "Preexisting condition

14 process," do you see that?

15      A.  Yes.

16      Q.  PLHIC had actual, not just perceived, problems

17 with it's preexisting condition process during the

18 2006-2007 time period, right?

19      A.  We had two -- we had the issues that we've

20 talked about here before.  We had an issue related to

21 our certificate of coverage that had an error in it in

22 establishing an apparent 12-month preexisting condition

23 time period for certain -- for the large group product.

24          And then separately, subsequent to the

25 identification and correction of that problem, the
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 1 remediation of those claims, et cetera, we encountered

 2 additional, much more limited problems related to the

 3 calculation of the preexisting time period and the

 4 proper attachment of medical records and certificate of

 5 coverage documents to certain claims.

 6      Q.  You're referring to the routing of medical

 7 records -- or misrouting of medical records and

 8 certificates of credible coverage, right?

 9      A.  I'm referring to the proper association of

10 those documents to the claims affected by them.

11      Q.  The problem was they were improperly

12 associated?

13      A.  They were not correctly associated with them.

14      Q.  And the last bullet point there, PacifiCare

15 was also having actual problems with provider service

16 and provider complaints at this time, right?

17      A.  I'm not sure I agree with that statement.  I

18 know that, again, the CDI had received complaints from

19 providers.  We had established extraordinary measures

20 to work with providers, to work with the CMA, to extend

21 our service levels, et cetera.

22          So I'm not really sure that I would agree with

23 the statement that we were having actual provider

24 service problems as opposed to there were perceptions

25 about that in the environment.  I think that that's a
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 1 subjective conclusion.

 2      Q.  So sitting here today, you don't believe there

 3 were actual problems with provider service during this

 4 time period?

 5      A.  I think that at any point in time there may be

 6 a provider that's not satisfied with services they get

 7 from the company.  I think that there was a lot of

 8 noise generated around provider issues at that time,

 9 primarily related to the CTN recontracting but also

10 related to United's efforts to move providers to United

11 standard contract.  So I think that the contracting

12 activity at the time generated a lot of other noise

13 that was construed to be service problems.  And I'm not

14 sure that's true.

15      Q.  You don't know one way or the other?

16      A.  My understanding is that -- that frustration

17 with contract negotiation issues was attributed to

18 provider service problems.  So I'm not saying that

19 there were not providers that genuinely were

20 dissatisfied with service at the time, but I believe

21 that a significant amount of those kinds of

22 observations were more attributable to contract

23 negotiation issues.

24      Q.  Can I get an answer to my question?  You don't

25 know one way or the other whether you were having
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 1 problems with provider service at this time?

 2      MR. KENT:  Objection, argumentative.  Ms. Monk

 3 answered the question very well.

 4      THE COURT:  Well, I'll allow it.

 5      THE WITNESS:  I guess I'm telling you that I

 6 believe I know.

 7      MR. GEE:  Q.  I'm asking for a yes or no answer,

 8 and then you can explain.  But you don't know one way

 9 or the other whether there were actual problems with

10 provider service --

11      THE COURT:  She said she does know one way or the

12 other.

13      MR. GEE:  And what was the -- I'm not sure what

14 the --

15      THE COURT:  She knows.

16          Is that your testimony?

17      THE WITNESS:  I believe that the answers I gave

18 are based on my knowledge.

19          So I think I said that at any point in time

20 there may be providers that are dissatisfied with

21 service that they receive from the company but that, at

22 this point in time, allegations around poor service, I

23 believe, were more attributable to provider frustration

24 with contract negotiation issues.

25      MR. GEE:  Q.  You said that was your
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 1 understanding.  What was that understanding based upon?

 2      A.  My -- my knowledge of the company's business

 3 at the time, participation in meetings, conversations

 4 with people directly, interacting with providers, my

 5 understanding of initiatives that were going on at the

 6 time.

 7      Q.  When you used the word "noise," that you had

 8 "noise" from providers, do you intend to imply that

 9 provider complaints were not valid?

10      MR. KENT:  It's argumentative.

11      THE COURT:  Overruled.

12      THE WITNESS:  I'm not implying that all provider

13 complaints were not invalid.  Some provider complaints

14 were valid and some were not.

15      MR. GEE:  Q.  Then under the -- on the same page

16 of 5323 --

17      THE COURT:  24.

18      MR. GEE:  Page 2624.  Thank you, your Honor.

19      Q.  At the bottom we have a heading "California

20 Medical Association," then it continues to the next

21 page.  Do you see that?

22      A.  Yes.

23      Q.  The first bullet on the next page, 2625, this

24 is listing some of the CMA's complaints about

25 PacifiCare following the United acquisition.  Do you
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 1 see that?

 2      A.  Yes.

 3      Q.  Were you aware of these complaints -- the long

 4 wait times, no return phone calls, untrained call

 5 center staff?

 6      A.  I don't remember being aware of a complaint

 7 around untrained call center staff.  I remember -- I

 8 remember hearing about complaints related to returned

 9 phone calls.  But I don't remember the other two.

10      Q.  Complaints about calls not being returned?

11      A.  On a timely basis.  Not not returned at all

12 but not returned timely.

13      Q.  Do you have any basis to dispute that

14 providers were in fact having those problems, the

15 first -- the not getting phone calls returned in a

16 timely fashion?

17      A.  No.  I don't have any basis to dispute it.

18 And, actually, I think the company took that feedback

19 seriously at the time in 2006 because the company made

20 a lot of effort to staff up around provider contracting

21 and to increase the number of FTEs that were available

22 to communicate directly with providers about

23 recontracting.

24      Q.  Do you have any basis to dispute that

25 providers were in fact having problems with long wait
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 1 times or untrained call center staff at the time?

 2      A.  I don't know either way.

 3      MR. GEE:  Now might be a good time for a lunch

 4 break, your Honor.

 5      THE COURT:  All right.  1:30.

 6          (Whereupon, the luncheon recess was taken

 7           at 11:47 o'clock a.m.)
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 1                     AFTERNOON SESSION

 2                         ---o0o---

 3          (Whereupon, all parties having been

 4           duly noted for the record, the

 5           proceedings resumed at 1:33 p.m.)

 6      THE COURT:  We're back on the record.  Go ahead.

 7          CROSS-EXAMINATION BY MR. GEE (resumed)

 8      MR. GEE:  Q.  Good afternoon, Ms. Monk.

 9      A.  Hello.

10      Q.  Let me start by showing you a document that

11 has previously been entered as 627.

12      A.  Ready.

13      Q.  Do you recognize this document?

14      A.  I know that I've seen it in preparing for my

15 testimony.  I don't remember if I saw it before that.

16      Q.  And when I ask --

17      A.  I know, I know.

18      Q.  Okay.  Is it your understanding that Exhibit

19 627 relates to those mid 2007 meetings that you had

20 with California regulators?

21      A.  I don't think that it specifically relates to

22 them insofar as this wasn't the document that we used

23 to prepare for those meetings or to prepare senior

24 executives.  I think some of the notes in here were

25 captured as a result of discussing those meetings, but
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 1 there's quite a bit more in here that was never

 2 intended to be part of those meetings.

 3      Q.  When you went to meet with California

 4 regulators in mid 2007, you met with the California

 5 Department of Managed Healthcare, right?

 6      A.  Yes, that was one of them.

 7      Q.  And you met with Cindy Ehnes?

 8      A.  Cindy Ehnes, who was the director of the

 9 Department of Managed Healthcare, members of her

10 leadership team, and members of their market conduct

11 exam team.

12      Q.  I'm looking at the names -- on the top of

13 Exhibit 627, we have the "Regulatory Relationships"

14 heading.  And No. 1, we have the "Department of Managed

15 Healthcare, Cindy Ehnes; Director, Ed Heidig,"

16 H-E-D-I-G, then we have "Mark Wright."  Those were the

17 people you met with at those mid 2007 meetings with

18 regulators?

19      A.  I don't think that Ed was at the meeting.  And

20 there were several other people who were at the meeting

21 who are not listed here.

22      Q.  And No. 2 "Department of Insurance," you met

23 with David Link at those meetings with regulators?

24      A.  We met with David Link and the Commissioner.

25      Q.  About halfway down the page, there's a
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 1 paragraph starting, "Minnesota (Hemsley and/or

 2 Wichmann) and Cypress leadership to go to Sacramento to

 3 meet with GO, DMHC and CDI (two separate meetings)."

 4 Do you see that?

 5      A.  I do.

 6      Q.  That's referring to those mid 2007 meetings

 7 with regulators, is it not?

 8      A.  In a preliminary iteration it is.  This isn't

 9 descriptive precisely of the meetings that we

10 ultimately engaged in.

11      Q.  Those meetings with regulators in 2007

12 included Mr. Wichmann and Cypress leadership, right?

13      A.  They did.

14      Q.  The regulators you met with were GO, the

15 Governor's Office, DMHC and CDI, right?

16      A.  Right, so it was actually three separate

17 meetings.

18      Q.  Under that paragraph, the third bullet down

19 from there, "We are sorry for the poor transition - we

20 learn from our mistakes," do you see that?

21      A.  I do.

22      Q.  Do you understand that poor transition to be

23 referring to the integration of PacifiCare into United?

24      A.  I think it's referring to really a couple of

25 specific issues.  One is related to the POS claims
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 1 breakdown that we had already discussed with the

 2 Department of Managed Health Care.  And then I think

 3 it's also referring to the CTN transition.

 4      Q.  I think I'd still like an answer to my

 5 question.  Do you understand the "poor transition"

 6 referred to in that context to be referring to the

 7 integration of PacifiCare into United?

 8      MR. KENT:  It's argumentative.  It's asked and

 9 answered.

10      THE COURT:  Overruled.

11      THE WITNESS:  No.  I think that's too broad of a

12 statement.  I don't think it's referring to that.

13      MR. GEE:  Q.  At the meeting with CDI in mid 2007,

14 did you or anyone else from the PacifiCare-United team

15 apologize to CDI for any of the poor transition?

16      A.  Dave Wichmann made comments to the

17 Commissioner and to Mr. Link to the effect that we

18 realized that service levels to customers, providers,

19 among others, had fallen.  And that that was really the

20 result of some of the transition issues which he

21 described somewhat specifically and apologized for that

22 and continued to express the company's commitment to

23 restore service levels and improve them to beyond what

24 they were.

25      MR. GEE:  Let me show you a new document.
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 1          907, your Honor?

 2      THE COURT:  Yes.  Says, "COO Regulatory Update for

 3 the West Region."  It's not dated.

 4          (Department's Exhibit 907, PAC0650411 marked

 5           for identification)

 6      THE WITNESS:  I'm ready.

 7      MR. GEE:  Q.  Do you recognize this document?

 8      A.  I recognize the content.  I don't remember the

 9 document specifically.

10      Q.  Do you know the approximate date that the

11 document was created?

12      A.  I'd be guessing.

13      Q.  Did you contribute to any of the items listed

14 in this document?

15      A.  Based on the content, I would speculate that I

16 did.  But I really don't remember.  It talks about

17 things I worked on.

18      MR. GEE:  For the record, Ms. Monk was listed as

19 the custodian of this document.

20      MR. KENT:  She's not listed as custodian.  It came

21 out of her files.  We've produced hundreds of thousands

22 of pages from Ms. Monk's files.

23      MR. GEE:  We received metadata from PacifiCare in

24 connection with their production, and that metadata

25 indicates Ms. Monk as the custodian.
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 1      MR. KENT:  Well, we can debate that.  We've

 2 produced hundreds of thousands of pages of documents.

 3 Some she created; some she was copied with.  And they

 4 ended up in her files.

 5      THE COURT:  All right.

 6      MR. GEE:  Q.  Do you know what a COO regulatory

 7 update is?

 8      A.  I believe that "COO" is referring to chief

 9 legal officer.

10      Q.  What is that?

11      A.  The chief legal officer?

12      Q.  Yes?

13      A.  Of United.  He's the general counsel.

14      Q.  The issues reflected here include PacifiCare

15 issues, right?

16      MR. KENT:  Let me -- I don't know whether this is

17 privileged or not.

18      THE COURT:  I know it just suddenly --

19      MR. KENT:  Suddenly seems like an appropriate

20 thing.  This may have been a report to lawyers or for

21 lawyers.

22      THE COURT:  Okay.  I see two lawyers' names.  You

23 want to look into it?

24      MR. KENT:  Yes.

25      THE COURT:  Can we skip this?
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 1      MR. GEE:  Sure.

 2          Let me show you a new document.

 3          908, your Honor?

 4      THE COURT:  Correct.  This is a social analysis

 5 project, preliminary feedback list.

 6          (Department's Exhibit 908, PAC0592481 marked

 7           for identification)

 8      MR. GEE:  Again, we'll note for the record, this

 9 document, the metadata that PacifiCare provided us

10 indicated that Ms. Monk was the custodian.

11      MR. KENT:  Is that a question?

12      MR. GEE:  Is that an objection?

13      MR. KENT:  Yes.  No question pending.

14      MR. STRUMWASSER:  That's not an objection to a

15 question.

16      THE COURT:  Do you have any questions, Mr. Gee?

17      MR. GEE:  I do.

18      THE COURT:  Okay.

19      MR. GEE:  I'll let the witness finish reading it

20 though.

21      THE WITNESS:  I'm ready.

22      MR. GEE:  Q.  Do you recognize this document?

23      A.  I recognize the title of the project.  And

24 I -- I have a question, actually.  I believe that this

25 project was also conducted under privilege, so I -- I'm
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 1 not sure what to do about that.

 2      MR. GEE:  Is this something that you want to look

 3 into as well?

 4      MR. KENT:  Yes.

 5      MR. GEE:  Can we ask her what the basis of her

 6 belief is?

 7      THE WITNESS:  Right.  I remember Mitchell Zamoff,

 8 the general counsel of UnitedHealthcare at that time

 9 commissioned work on this project for the express

10 purpose -- for purpose of his.  And he intended the

11 project to be conducted under privilege.  He

12 specifically commissioned the project for the purpose

13 of exploring issues within the company that were

14 privileged.

15      MR. GEE:  Q.  Did you create this document?

16      A.  I don't remember if I created this document.

17 But I did create documents related to this project.  I

18 don't know if I created this one or not.  Multiple

19 people contributed to the project.

20      Q.  The project you're referring to that

21 Mr. Zamoff commissioned, that was called the "Social

22 Analysis Project"?

23      A.  Yes.

24      Q.  When was that project commissioned?

25      A.  I don't remember exactly.  Mr. Zamoff assumed
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 1 the position of general counsel in March or April of

 2 2008, so it would have been after that.  But I believe

 3 it was sometime in 2008.

 4      Q.  Could you spell Mr. Zamoff's last name?

 5      A.  Sure.  Zamoff is Z-A-M-O-F-F.

 6      Mr. GEE:  Okay.  We'll wait for PacifiCare's

 7 determination of whether this was an inadvertently

 8 produced document.

 9      THE COURT:  All right.

10      MR. GEE:  909?

11      THE COURT:  Yes.  An e-mail with a top date of

12 April 25th, 2007.

13          (Department's Exhibit 909, PAC0591795 marked

14           for identification)

15      THE WITNESS:  I'm ready.

16      MR. GEE:  Q.  Do you recognize this document?

17      A.  Yes.

18      Q.  And this is an e-mail from you to others which

19 you list lessons learned from the PacifiCare

20 integration, right?

21      A.  Correct.

22      Q.  And a few sentences into the first paragraph,

23 you write, "I haven't listed everything to think about,

24 just those things I wish we had put more" -- I think

25 you mean "thought" -- "into for compliance management
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 1 on the PacifiCare side."  Do you see that?

 2      A.  Yes.

 3      Q.  The "though" in that sentence is intended to

 4 be "thought," right?

 5      A.  I agree.  That's true.

 6      Q.  Who is the "we" referring to?

 7      A.  I think that I meant our management team,

 8 which the folks that I've addressed this to are part of

 9 the regulatory management team, with the exception of

10 Holly Belisle, who is an outside consultant who was

11 working with us and probably the senior management team

12 of PacifiCare generally.  I don't remember -- I think

13 "we" was probably a somewhat nonspecific term.  But in

14 retrospect, that's who I would say I was thinking

15 about.

16      Q.  And "compliance management" refers to your

17 group's effort to manage regulators regarding

18 compliance issues?

19      A.  Yes.

20      Q.  Paragraph 1 -- we have some numbered

21 paragraphs, a paragraph that's numbered 1, you're

22 saying that, for the PacifiCare integration, you wished

23 that you had put more thought into maintaining systems

24 and people with knowledge of those systems for

25 compliance reporting for both operational and financial
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 1 information; is that a fair reading?

 2      A.  Yes.

 3      Q.  And you were concerned that not enough thought

 4 was put into making sure that PacifiCare staff were

 5 retained that knew how to pull data from PacifiCare

 6 legacy systems; is that right?

 7      A.  It is right because the experience that I was

 8 reflecting at the time when I wrote this was that my

 9 staff, who were interacting with regulators directly

10 and responding to requests for data and information

11 either through market conduct exams, investigations,

12 other kinds of interactions, were having a more

13 challenging time compiling those reports than they had

14 previously because staff they had previously relied on

15 were not in the same positions that they were before.

16      Q.  That resulted in instances in which your staff

17 provided responses to CDI that were untimely, right?

18      A.  I don't think that that's right.  I don't

19 think I was thinking specifically about CDI data

20 requests at the time.

21          I -- in this time frame of April 2007, what I

22 was aware of was that we were responding to requests

23 mostly, I think, from the Consumer Services Bureau for

24 specific types of claims data which my understanding of

25 the issues associated with those was not that we didn't
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 1 have the right staff available to pull those claims

 2 data or that they were under-resourced but rather that

 3 there were challenges in communication about

 4 specifically what was requested and what was required

 5 and they all had to be pulled out of the same system.

 6          So I don't think I was really thinking about

 7 the CDI with respect to this specifically.  But more

 8 generally, we had 13 states, 13 regulators, actually 14

 9 for the two in California that we were working with,

10 and had to supply statutory reports as well as

11 extraordinary reports on an ongoing basis.  And it was

12 just more difficult to do than it had been in the past.

13      Q.  You recall instances around this time in which

14 CDI asked for specific data and PacifiCare gave

15 incorrect data?

16      A.  That's not what I recall, no.  What I recall

17 is that CDI asked for data, and we would provide what

18 we thought had been requested, and then the CDI would

19 come back and say, "No, this isn't what we wanted.

20 Here's what we really wanted."

21          So I don't think that what we provided was

22 incorrect, but I agree that we provided data more than

23 once based on revised requests.

24      Q.  And the last sentence in this paragraph

25 numbered 1, "Keep in mind that Sierra may have existing
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 1 reporting obligations that need to be understood prior

 2 to staffing decisions."

 3          When you said "staffing decisions" in this

 4 context, were you referring to decisions about laying

 5 off staff?

 6      A.  Not specifically laying off staff, no.  More

 7 deploying of staff.  It was a matter of staff moving to

 8 different positions.  Could be layoffs.  Could be

 9 redeployments to other areas, that sort of thing.  So

10 not specifically thinking about layoffs but generally

11 just about staffing.

12      Q.  But it included decisions about layoffs,

13 right?

14      A.  That could have been one of the

15 considerations.

16      Q.  And it also included decisions about

17 eliminating positions, right?

18      A.  It could have included that as well.

19      Q.  No. 2, you were concerned that not enough

20 thought was put into maintaining key PacifiCare

21 operational team members that were identified as

22 critical players in ongoing compliance activities.

23 That's what that paragraph is saying?

24      A.  Yes.

25      Q.  And No. 5, you were concerned that you had
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 1 failed to identify PacifiCare staff responsible for

 2 maintaining specific documentation such as provider

 3 contracts, plan licensing filings and other critical

 4 archives; is that right?

 5      A.  I don't think I was expressing a failure in

 6 having done that because a significant amount of that

 7 type of planning and designation of specific functions

 8 was done as part of staffing at the time.

 9          I think what I was thinking about is that

10 there were -- there were some staff that were -- either

11 left the company or went to different positions within

12 the company that had -- we had historically relied on

13 for certain types of data and who weren't there

14 anymore, and it was harder for us to get that

15 information.

16      Q.  You wished that more thought was put into this

17 issue, right?

18      A.  Right.

19      Q.  And you wished that more thought was put into

20 making sure that appropriate infrastructure was

21 maintained to continue to fulfill regulatory

22 obligations; is that right?

23      A.  Are you reading specifically from the document

24 right now?  I'm lost.

25      Q.  Yes, I'm sorry.  I'm still on Paragraph 5,
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 1 part of the sentence "...make sure appropriate

 2 infrastructure is maintained to" -- do you see that?

 3      A.  Yes.  What was your question about?  I'm

 4 sorry.

 5      Q.  You wished more thought had been put into that

 6 aspect of the PacifiCare integration, right?

 7      A.  Yes.

 8      Q.  In No. 6, you write, "The critical lesson to

 9 be learned is that preserving regulatory staff is not

10 enough to ensure ongoing compliance."  Do you see that?

11      A.  Yes.

12      Q.  Do you believe that you did not preserve

13 PacifiCare operations team members who were associated

14 with ongoing data management reporting, et cetera, to

15 allow appropriate internal monitoring and to be able to

16 respond to DOI over time?

17      MR. KENT:  Objection, misstates the document.

18      THE COURT:  Overruled.

19      THE WITNESS:  I heard you read.  I missed the

20 question, though.  I'm sorry.

21      MR. GEE:  Q.  Sure.  You believed that you did not

22 preserve PacifiCare operations team members who were

23 associated with ongoing data management reporting, et

24 cetera?

25      A.  I don't think I'm saying that I don't think we



14708

 1 preserved any operations team members that were

 2 necessary to support internal monitoring and

 3 compliance.  But there were people who had been in

 4 roles such as that at PacifiCare before who were no

 5 longer in those roles after the merger that made it

 6 more cumbersome for my staff to get data and

 7 information that they needed to both perform oversight

 8 and be responsive to regulators.

 9          So this document is actually somewhat

10 redundant.  I'm saying several times over that,

11 essentially, my team is working harder to get

12 information out of the organization that they used to

13 rely on others to get for them.

14      Q.  You wished that more thought was put into

15 preserving operation team members to allow appropriate

16 internal monitoring and to be able to respond to DOI

17 over time, right?

18      THE WITNESS:  Right.

19      MR. KENT:  Objection, asked and answered.

20      THE COURT:  Overruled.  She said "right."

21      THE WITNESS:  Right.

22      MR. GEE:  Q.  And No. 7, another lesson learned

23 from PacifiCare integration is to establish early on an

24 escalated issue resolution process for customer and

25 provider issues; is that right?
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 1      A.  That's what I've written here, yes.

 2      Q.  You write, "This is necessary where a 'legacy'

 3 system environment exists that is not on UNET and not

 4 well understood by centralized staff."  Do you see

 5 that?

 6      A.  I see it.

 7      Q.  By "centralized staff" you mean United staff;

 8 is that right?

 9      A.  That's right.  I am talking about United staff

10 because in the United company, there are very robust

11 escalation processes for member, customer, provider

12 complaints, problems, that sort of thing that were not

13 entirely helpful in resolving legacy PacifiCare system

14 issues because those teams were not familiar with the

15 systems.

16          So ultimately we did establish an

17 extraordinary process that addressed PacifiCare legacy

18 system issues.  But the lesson that we learned here is

19 establish that sooner rather than later.

20      Q.  And that central staff includes Uniprise?

21      A.  Yes, Uniprise was the segment at that time

22 that was responsible for the operational transactions

23 on the UNET system.

24      Q.  The RIMS environment, that would be one

25 example of a legacy system environment that was not on
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 1 UNET; is that right?

 2      MR. KENT:  Objection, vague.

 3      THE COURT:  Overruled.

 4          If you know.

 5      THE WITNESS:  I'm not sure I understand the

 6 question.  Could you repeat it.

 7      MR. GEE:  Q.  Sure.  Let me rephrase.  You

 8 mention, "This is necessary where a 'legacy' system

 9 environment exists that is not on UNET and not well

10 understood by centralized staff."

11          And I'm asking if RIMS was an example of a

12 legacy system environment that exists that is not on

13 UNET.

14      A.  Yes, RIMS is a legacy PacifiCare system.

15      Q.  It is your belief that not enough thought went

16 into establishing, early on, an escalated issue

17 resolution process for PacifiCare customer provider

18 issues?

19      MR. KENT:  It's vague.

20      THE COURT:  Overruled.

21          If you understood.

22      THE WITNESS:  I think what I'm just saying here is

23 that one of the lessons that we learned is put this

24 system together earlier rather than later because the

25 existing resolution systems of United are not well
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 1 suited to addressing legacy system environments.

 2      MR. GEE:  Q.  You wished that this escalated issue

 3 resolution was implemented earlier for the PacifiCare

 4 integration than it in fact was, right?

 5      A.  I do wish that.  But that was -- I did wish

 6 that, but that was a hindsight viewpoint.  I don't

 7 think it was obvious at the outset that that was

 8 something to do.  But, you know, again, this was a

 9 lessons learned document that we were trying to learn

10 from our experience.

11      MR. GEE:  Subject to the two documents we're

12 waiting for from PacifiCare, we have no further

13 questions.

14      THE COURT:  You want to take a break while you

15 look at them or --

16      MR. KENT:  Sure.  We can try to track them down.

17      THE COURT:  How long?

18      MR. KENT:  We can take our afternoon break and --

19 because I may need to call.

20      THE COURT:  All right.

21          (Recess taken)

22      MR. KENT:  Okay.  We looked further into both

23 these documents.  They are, from all appearances,

24 privileged.

25          907, the information I got was that it was
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 1 forwarded on April 27th, 2007 to Pierre McMahon and for

 2 purposes of him reporting up to Tom Strickland, who was

 3 the -- I believe he was the CLO at the time for United.

 4          The other document, 908, was forwarded on

 5 November 10th, 2008 to Mr. Zamoff, who, at the time,

 6 was -- I believe he was the acting GC, general counsel,

 7 for UnitedHealthcare.

 8      MR. GEE:  I'm not sure -- I understand we're

 9 constrained by time here, but I'm not sure just the

10 fact that it was forwarded along means that it was

11 privileged.  If it was created for that forwarding,

12 then that's one thing.  And if that's the

13 representation, then I understand.

14      THE COURT:  I believe that that was the testimony.

15      MR. KENT:  Absolutely.  They were both created at

16 the direction of counsel.

17      THE COURT:  Okay.  So why don't I give you these

18 documents back.  And I'll re-put 907 and 908 in the

19 mix, and then we'll back-number them.  Yes?

20      MR. STRUMWASSER:  I just wonder whether we're

21 better off just leaving them vacant so that it's

22 clear -- it will match up against the -- so nobody

23 later on reads a transcript about an Exhibit 907.

24      THE COURT:  That's okay with me too.

25      MR. KENT:  That's fine.



14713

 1      THE COURT:  All right.  I'll return these to you,

 2 and then I'll delete 908 and 909.

 3      MR. STRUMWASSER:  No.

 4      MR. GEE:  907  and 908.

 5      THE COURT:  Oh, okay.

 6      MR. GEE:  So with that, your Honor, we have no

 7 further questions.

 8      THE COURT:  All right.

 9          Go ahead.  Do you have any questions?

10      MR. KENT:  Not at this time.  We had indicated

11 before we intended to bring Ms. Monk back toward the

12 very end of our case for any redirect.

13      THE COURT:  All right.

14      MR. GEE:  Well --

15      MR. KENT:  What I'd suggest is, we were going to

16 get together on Monday to deal with the issue about the

17 competing orders on the CMA motion.  We might be able

18 to do that tomorrow.  And we could also -- I think

19 the -- our proposed order for the CDI document motion

20 also, we can get that to counsel with the next hour or

21 so we can meet on that tomorrow as well.

22      MR. GEE:  Well, we have an open day tomorrow.  And

23 my understanding was that Ms. Monk was available.

24 There's nothing that you can do on redirect tomorrow?

25 It seems as though --
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 1      MR. KENT:  We were told that CDI had two days of

 2 cross-examination, and that's what we scheduled her

 3 for.

 4      MR. GEE:  So that was my point.  She's available

 5 tomorrow.

 6      THE COURT:  You're not ready for your redirect?

 7      MR. KENT:  No, we're not.

 8      THE COURT:  Do you want to come in an do

 9 paperwork?

10      MR. STRUMWASSER:  I need to be in L.A. -- I was

11 planning to be in L.A.  anyway, but that's a question

12 for --

13      THE COURT:  Mr. Gee, do you want to do some

14 paperwork tomorrow?

15      MR. GEE:  We're happy to come, if that's your

16 Honor's preference.  We would prefer, of course, to do

17 it on a day that we're up here already for a witness.

18 But we're at your Honor's disposal.

19      THE COURT:  I'm easy.  I'm fighting this sinus

20 infection so....

21      MR. KENT:  That's fine.  There was one other item.

22      THE COURT:  There was -- go ahead.

23      MR. KENT:  We had filed a brief on the 17th of

24 December.  It was a bench brief on Evidence Code

25 Section 1151, the issue of remedial measures.
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 1      THE COURT:  Yeah.  So I should mark that.  I think

 2 I brought it in here.  Yes.  Let me mark that as -- you

 3 can go.

 4      MR. GEE:  Thank you, Ms. Monk.

 5      THE COURT:  -- as 5478.

 6          (Respondent's Exhibit 5478 marked for

 7           identification)

 8      THE COURT:  Do you want to answer that?

 9      MR. STRUMWASSER:  I think at this point we're

10 prepared to just do it in a closing brief, unless your

11 Honor would like us to --

12      THE COURT:  No, not necessary.

13      MR. GEE:  While we're on the subject of bench

14 briefs, as to the bench brief that was submitted

15 yesterday that was marked today as 5477, as it applies

16 to Ms. Monk, we understand the issue to be resolved.

17 If your Honor would like a response, if your Honor is

18 contemplating issuing an order based on it, we'd be

19 happy to respond.  But we presently don't intend to.

20      THE COURT:  I don't think it needs a response.

21 Didn't we take care of it?

22      MR. KENT:  I believe so, unless the issue comes up

23 again.

24      THE COURT:  If it comes up again, we can deal with

25 it again.  But I believe it's been taken care of.  No
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 1 more paper.

 2      MR. STRUMWASSER:  One other item from us, your

 3 Honor.  We just got an e-mail from our computer vendor

 4 that we just got 16,000 pages of documents which I

 5 suspect pertains to next week's witnesses.  And if that

 6 is the case, we will do our best.  We'll certainly be

 7 able to make use of the time that the witnesses are

 8 here, but it makes it less likely that we'll be able to

 9 finish next week.

10      THE COURT:  Okay.

11          Did you check on the video availability for

12 next week?

13      MR. WOO:  No, but I will when we walk out.

14      THE COURT:  All right.

15      MR. STRUMWASSER:  I'm a little unclear.  Are we

16 going to try and do the video from OAH in L.A.?

17      THE COURT:  Why don't you try that, see if we can

18 set it up.

19      MR. WOO:  For whom?

20      MR. STRUMWASSER:  For Mr. Washington.

21      THE COURT:  No, no.  Mr. Washington is taken care

22 of.  This is the provider person.

23      MR. KENT:  For a week from tomorrow.

24      THE COURT:  Yes.  Okay?

25      MR. STRUMWASSER:  Thank you.
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 1      THE COURT:  So we're back here at 10:00 o'clock on

 2 Monday.

 3      MR. GEE:  Some of us are.

 4          (Whereupon, the proceedings recessed

 5           at 2:49 o'clock p.m.)

 6
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 1 Monday, January 10, 2011            10:19 o'clock a.m.

 2                         ---o0o---

 3                   P R O C E E D I N G S

 4      THE COURT:  This is on the record.  This is before

 5 the Insurance Commissioner of the State of California

 6 in the matter of PacifiCare Life and Health Insurance

 7 Company.  This is OAH Case No. 2009061395, Agency

 8 No. UPA 2007-00004.  Today's date is January 10th,

 9 2011.

10          Counsel are present.  We don't have a

11 respondent today?

12      MR. KENT:  We do not.

13      THE COURT:  And we have Mr. Washington.  I don't

14 know if Mr. Washington was excused before or not.

15      MR. GEE:  He was released subject to something

16 else coming up, so I don't know how you want to handle

17 that.

18      THE COURT:  Why don't I swear you in again.  Is

19 that all right with you, Mr. Washington?

20      MR. WASHINGTON:  That's fine.

21          (Witness sworn)

22      THE COURT:  Please state your name again for the

23 record.

24      THE WITNESS:  Derek Washington.

25      THE COURT:  All right.
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 1          I think, Mr. Velkei, do you have any

 2 questions?

 3      MR. VELKEI:  Thank you, your Honor.

 4        FURTHER REDIRECT EXAMINATION BY MR. VELKEI

 5      MR. VELKEI:  Q.  I don't expect this is going to

 6 take very much time, Mr. Washington.  I do appreciate

 7 you coming back.  We did have some questions.

 8          And so let me just first start with your

 9 declaration, which was submitted on November 17th,

10 2010.  And I believe that's previously been marked as

11 Exhibit 877.  Okay?  So let me show you a copy of that,

12 sir.  And let me know when you've had a chance to look

13 that over.

14      A.  Okay.

15      Q.  I assume you've seen this before?

16      A.  Yes.

17      Q.  So I just have some questions focusing on

18 Paragraph 1.  Says you were the officer who conducted

19 the Audit Command Language Electronic Analysis for the

20 2006 market conduct examination of Blue Cross Life and

21 Health Insurance Company.

22          Is it your understanding, Mr. Washington, that

23 there was only one such examination in 2006?

24      A.  For market conduct -- for Blue Cross?  Yes.

25      Q.  You were not aware that there was a claims
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 1 handling examination and a separate rescission

 2 examination of Blue Cross?

 3      A.  They're one and the same.

 4      Q.  So you were dealing with issues in the

 5 examination related both to claims handling and

 6 rescission?

 7      A.  Yes.

 8      Q.  Focusing then on the reference to the ACL --

 9 the electronic analysis in Paragraph 2, your statement

10 was it consisted solely of examining Blue Cross claims

11 for improper rescission.

12      A.  Correct.

13      Q.  Could you explain what you mean by that?

14      A.  The whole nature of the examination was to

15 look at the rescinded claims.

16      Q.  Would that virtually mean that you were

17 focusing on claims that had been denied?

18      A.  They ultimately were denied, and they ended up

19 in rescissions.

20      Q.  So yes, you were focusing only on the denied

21 claims?

22      A.  Rescinded claims.  We looked at 10 other

23 denied claims to see if they were handled any different

24 than the rescinded claims.

25      Q.  How many rescinded claims did you look at?
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 1      A.  1,000- -- well, we looked at -- was it 64, I

 2 think?  I can't recall the exact number.  I know the

 3 population for that window period was 1,880.  We did a

 4 sampling of maybe 64 or something.  I can't remember

 5 the number.

 6      Q.  So if I understand correctly, then, that the

 7 electronic analysis that you performed only looked at

 8 somewhere between 60 and 70 claims?

 9      A.  No.  That's the actual reviewing of the file.

10 The electronic analysis looked at all 1800.

11      Q.  So if I understand correctly, then, you're

12 saying that the electronic analysis only evaluated or

13 analyzed 1800 claim files?

14      A.  1800 -- 1,880, correct.

15      Q.  No more than that?

16      A.  No more.

17      Q.  In analyzing claims for rescission, conducting

18 electronic analysis in that context, what are you

19 looking for in that electronic analysis?

20      A.  In this particular examination, we were trying

21 to see if -- because the nature of the examination was

22 rescinded, it was a big thing out about the reason for

23 rescission.

24          So we were using the electronic analysis to

25 see if we could find anything that matched what the
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 1 alleged reason for the rescissions were about.  And the

 2 alleged rescission was that the company was looking at

 3 large dollar amount claims and starting an

 4 investigation to rescind based upon that.  The ACL

 5 analysis proved that to be false.

 6      Q.  Forgive me.  So how did you go about proving

 7 those contention statements true and false?

 8      A.  We set up filters to filter out things based

 9 upon diagnosis code and dollar amounts.  And we looked

10 and saw that the rescissions had nothing to do with

11 dollar amounts at all.  We were seeing the same type of

12 investigation commencing in $50 claims as we saw in

13 $500,000 claims.

14      Q.  If I understand correctly, sir, it is your

15 assertion that no other electronic analysis was

16 performed with regard to the Blue Cross examination?

17      A.  That's correct.

18      Q.  When did you perform this electronic analysis?

19      A.  I don't know.  I think it was 2005.  I can't

20 recall.  It's been some time.

21      Q.  On the 1880 claims, what data were you

22 provided to conduct your electronic analysis?

23      A.  What data?  It would -- I can't recall all the

24 data.  We asked for quite a bit of stuff.

25      Q.  Were the data requests associated with the
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 1 Blue Cross examination strictly limited to those 1880

 2 claims?

 3      A.  Clarify that.

 4      Q.  You performed an electronic analysis on 1880

 5 claims, correct?

 6      A.  Correct.

 7      Q.  The data that you received from Blue Cross --

 8      A.  Mm-hmm.

 9      Q.  -- was it only dated related to those 1880

10 claims or the entire claim population?

11      A.  It's the entire claims population.

12      Q.  Roughly how many claims fell within that

13 population?

14      A.  What is it?  I think it's 7.5 million.

15      Q.  7.5 million claims in total.  And my

16 understanding is that the Department actually received

17 data from Blue Cross related to all 7 1/2 million of

18 those claims.

19      A.  That's correct.

20      Q.  So if the Department had wanted to conduct an

21 electronic analysis assessing timeliness, you could

22 have done so, correct?

23      A.  We could have.

24      MR. VELKEI:  Okay.  I'd like to mark as exhibit

25 next in order what appears to be the public report
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 1 associated with that examination, sir, on the

 2 rescission side.

 3      A.  Okay.

 4      Q.  Not on the claims handling side.  And I don't

 5 believe this has been previously marked, your Honor.  I

 6 think the exhibit number is 5479, next in order.

 7      THE COURT:  Correct.

 8      MR. VELKEI:   So Mr. Washington, take a couple of

 9 minutes to look this over and let me know when you're

10 done.

11          (Respondent's Exhibit 5479 marked for

12           identification)

13      THE WITNESS:  Okay.

14      MR. VELKEI:  I've briefed it.

15      Q.  Okay.  Before we review 5479, why didn't you

16 conduct a timeliness analysis for Blue Cross on claims

17 paid?

18      MR. GEE:  Objection.  What's the relevance?

19      THE COURT:  Sustained.

20      MR. VELKEI:  Q.  This is -- this goes to

21 discriminatory enforcement, your Honor.  We're trying

22 to understand why it is that PacifiCare was treated

23 differently.  If I now understand correctly, none of

24 the other health enforcement actions involved an

25 electronic analysis of paid claims.  So I'm focused
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 1 solely on the issue vis-a-vis other health enforcement

 2 actions.

 3          It seems to me this is not -- if we're talking

 4 about transparency here, it's a simple question.  It's

 5 directly relevant to the extent that we're saying we

 6 were singled out and treated differently from the other

 7 insurance companies here, strictly focusing on health

 8 insurance companies, not going outside of that.

 9      MR. GEE:  Why you did or didn't do something in

10 another context has no relevance here and, in

11 particular, for Mr. Washington's examination today.

12 Our understanding is it was limited to asking him

13 questions about alleged inconsistencies in his

14 declaration that PacifiCare claims to have found.

15      MR. VELKEI:  It's inconsistencies in the

16 declaration, your Honor, and the actual testimony.  We

17 have unequivocal testimony here that they analyzed

18 millions of claims.  We have an exhibit that was

19 proffered by Mr. Strumwasser and Mr. Dixon saying that

20 an electronic analysis was done.  And I'm going to

21 bring it up here -- Exhibit 547 -- and an electronic

22 analysis was purportedly done to 7.6 million claims.

23          This is new information to us.  It's

24 inconsistent with the deposition testimony I have here.

25 And I don't want to suggest in any fashion
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 1 Mr. Washington was lying, but there's information we

 2 need to understand here.  And we're spending more time

 3 arguing about whether I should ask a question.

 4          I would appreciate some latitude.

 5          The other thing I can do, maybe, your Honor,

 6 is let me table that question, maybe let me get through

 7 the rest of these exhibits and come back to it.

 8      THE COURT:  All right.

 9      MR. VELKEI:  Whatever you prefer.

10      THE COURT:  Let's table it.

11      MR. VELKEI:  Okay.

12      Q.  All right.  So you've had an opportunity to

13 look at 5479, Mr. Washington?

14      A.  Yes.

15      Q.  Making sure I understand this correctly,

16 there's reference to an electronic identification on --

17 if you literally count one, two, three, four -- so the

18 fourth [sic] page, under "Scope of the Examination" --

19 it's Roman [sic] Numeral I, there's reference to an

20 electronic identification of all rescissions for the

21 period of examination.

22          Is that the same thing as the electronic

23 analysis we've been referencing?

24      A.  You said "Roman Numeral I"?

25      Q.  No. 1, sir.  There's only one No. 1 on that
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 1 page.  All right?  So the very first words after

 2 No. 1, "The electronic identification of all

 3 rescissions" --

 4      A.  Right.

 5      Q.  Is the electronic identification referenced

 6 here the same electronic analysis that we've been

 7 talking about this morning?

 8      A.  Yes, it is.

 9      Q.  And the claims population that's the subject

10 of this examination reflected here, what's that total

11 number?

12      A.  The claims --

13      Q.  -- population.

14      A.  I think it's 7-something million, I think it

15 is.

16      Q.  Let's turn, if we can, then, sir, to Page 4.

17 We're talking about claims for review period.  Do you

18 see that?

19      A.  Mm-hmm.

20      Q.  I see 857,399.

21      A.  That's correct.

22      Q.  So if I understand this correctly, these are

23 the number of claims that were subject to this

24 rescission examination, correct?

25      A.  This is just denied claims.
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 1      Q.  Right.  So how did you get to the 7.6 million

 2 number?

 3      A.  That's what the company gave us.  They

 4 provided numerous CDs with their population.

 5      Q.  So your point is, if you combine the two

 6 examinations together, this rescission and the claims

 7 handling examinations, the total number of claims at

 8 issue would come to about 7.6 million?

 9      A.  The total claims population for exams period

10 was 7.5 million.  Of that, 855,472 were denied claims.

11 The balance is paid.

12      Q.  So if I were to look, then, at the

13 confidential report for this examination, presumably

14 I'm going to find something 7 1/2 million less 857,000?

15      MR. GEE:  Objection, he's trying to get

16 information about a confidential report.

17      THE COURT:  Yes.  And that's incorrect, so move

18 on.

19      MR. VELKEI:  I'm sorry.  What's incorrect, your

20 Honor?

21      THE COURT:  I have reviewed the confidential

22 report in camera.

23      MR. VELKEI:  Okay.

24      THE COURT:  You can't ask questions about it, and

25 that's not accurate.  Now, I don't know where the
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 1 7 million came from, but it's not in any report.

 2      MR. VELKEI:  Okay.  Thank you, your Honor.  I

 3 appreciate that information.

 4      Q.  All right.  So then, if we could move on,

 5 Mr. Washington, to your deposition testimony --

 6 actually your trial testimony, I'd like to mark for

 7 identification as Exhibit 5480 some excerpts from that

 8 testimony, sir.  And it's really five pages.

 9      A.  Okay.

10      Q.  I'm going to give you an opportunity to look

11 those over.  And let me know when you're done.

12      MR. GEE:  I have a question.  Do we actually need

13 to mark these as exhibits?  We have the page number and

14 the line number.  You can refer to that.  And we have

15 the testimony.

16      MR. VELKEI:  I'd like to.  Thanks for asking,

17 though.

18      THE COURT:  Doesn't matter.  I'll mark this

19 testimony as 5480.

20          (Respondent's Exhibit 5480 for

21           identification)

22      MR. VELKEI:  Q.  I'm sorry.  I was waiting for

23 you.  If you want to read through your testimony, it's

24 five pages, feel free.  If you'd rather I just ask you

25 questions -- it's your preference.
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 1      A.  You can ask the questions.

 2      Q.  If we can turn to 9552, which is the first

 3 page.  And I think you have line numbers as well as I

 4 do.  So if you go to Line 18, question:

 5               "What is the largest population

 6          that you've analyzed?"

 7          And I'm kind of just going to go through this.

 8               "It's been millions.  I can't

 9          recall how many millions, but it's

10          been millions."

11      A.  Mm-hmm.

12      Q.  And:

13               "Okay.  And was that analysis

14          of millions of claims related to

15          evaluating timeliness of payment?"

16               "Yes, right."

17               "In terms of size of populations" --

18          Now I'm on the next page, 4 --

19               -- "how did PacifiCare rank in

20          terms of the electronic analyses

21          that you performed, roughly speaking?"

22          Jumping down to Line 12:

23               "Kind of in the middle."

24               "...what does that mean?"

25               "I've had companies with greater
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 1          populations than 2 million."

 2               "More than just a few?"

 3               "One in particular."

 4               "What company was that?"

 5               "Blue Cross Life and Health."

 6          Do you see that testimony?

 7      A.  Yes, I do.

 8      Q.  So is that testimony accurate or not, sir?

 9      A.  It's accurate in one sense, in that, when I

10 gave you the size, I'm thinking of total population,

11 not necessarily of the complete analysis that it was

12 used for.

13      Q.  So it's not correct to the extent it's

14 suggested that, in fact, all of those claims had

15 actually been analyzed?

16      A.  For timeliness, it's correct.

17      Q.  And the statement also:

18               "Was that analysis of millions

19          of claims related to evaluating

20          timeliness of payment?"

21          Your answer was, "Yes."

22          Is that statement not correct, sir?

23      A.  That's correct.

24      Q.  Meaning it is not correct?

25      A.  Meaning it is not correct.  I was thinking in
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 1 terms of just the general population, not being

 2 specific as to what we were looking at.

 3      Q.  So then going back to that question on 9553,

 4 Line 4:

 5               "In terms of size of population,

 6          how did PacifiCare rank in terms of

 7          the electronic analyses that you've

 8          performed?"

 9          Recognizing now that we're talking about the

10 number of claims that have actually been analyzed

11 through electronic analysis, how would that answer look

12 today?  What, in fact -- where does PacifiCare stand in

13 that?

14      A.  If I'm thinking in terms of analyzing for

15 timeliness and things of that nature, it's probably up

16 there at the top part.

17      Q.  It, in fact, is the -- the PacifiCare

18 electronic analysis that you performed, you've never

19 done an analysis of that many claims for a health

20 insurance company ever before, correct?

21      A.  Probably.  That's correct.

22      Q.  And so we've talked in this case about the

23 Blue Shield enforcement action.  No electronic analysis

24 of claims was done there, was it?

25      A.  No.
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 1      Q.  We also have talked --

 2      A.  Well, let me say, electronic analysis,

 3 correct, no.

 4      Q.  All right.  And then on the -- we also talked

 5 about Health Net.  We talked about the Health Net

 6 enforcement action.  Just so we're clear, no electronic

 7 analysis of paid claims was ever done on the Health Net

 8 enforcement action, correct?

 9      A.  Not that I recall.

10      Q.  That would also be true with the Conseco

11 enforcement action, correct?

12      A.  Health Net -- Conseco -- I don't recall

13 Conseco right now.

14      Q.  You don't certainly recall conducting

15 electronic analysis for the Conseco Health enforcement

16 action?

17      A.  No, I don't.

18      Q.  Just so I understand, you testified that you

19 did have the data to conduct a timeliness analysis of

20 Blue Cross claims but didn't, correct?

21      A.  Correct.

22      Q.  Did Blue Shield also provide that same data

23 that would have allowed you to have conducted that

24 analysis?

25      MR. GEE:  Objection.  What's the relevance now?
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 1 Blue Shield's data?

 2      THE COURT:  I'll allow it.  Just --

 3      MR. VELKEI:  Thank you, your Honor.  We're almost

 4 done really.  Honestly, I've got about five or ten more

 5 minutes.

 6      THE COURT:  All right.

 7      MR. VELKEI:  Deb, could you read back that back,

 8 please?

 9          (Record read)

10      THE COURT:  I wasn't part of that examination, so

11 I don't know what data was provided.

12      MR. VELKEI:  Q.  Would your answer be true if I

13 were to ask you about Conseco and Health Net?

14      A.  Health Net, I don't recall what data was asked

15 for or provided, so.

16      Q.  Okay.  If we can turn then to Exhibit -- well,

17 I have a couple more questions about your testimony,

18 sir.

19      A.  Sure.

20      Q.  9615 --

21      A.  Uh-huh,

22      Q.  -- Line 14:

23               Question:  "So for every

24          electronic analysis that you've

25          undertaken, you maintain a file on
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 1          your computer that reflects the

 2          results of those analyses?"

 3               "Yes."

 4               Question:  "How many of those

 5          analyses involve an evaluation

 6          of timeliness of payment?"

 7               Answer:  "All of them."

 8          So can I take from your testimony today that

 9 that statement was not correct either?

10      A.  That statement is correct in the sense of

11 those where we did it for claims payment.

12          In the instance of Blue Cross, it was never

13 about claims payment.  It was simply about rescissions.

14      Q.  The question, though, sir, was whether you

15 conducted a timeliness analysis for every electronic

16 analysis that you've undertaken.  That is not in fact

17 the case, correct?

18      A.  You can say with an exception of one.

19      Q.  Being Blue Cross?

20      A.  Yes.

21      Q.  So this statement that you conduct an

22 electronic analysis assessing timeliness on all the

23 electronic analyses you've undertaken is not in fact

24 correct?

25      MR. GEE:  Asked and answered.
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 1      THE COURT:  Overruled.

 2      THE WITNESS:  With the exception of one.

 3      MR. VELKEI:  Q.  Okay.  Last exhibit, sir, and

 4 finishing quicker than I thought, Exhibit 547.

 5          Let me give you a copy of that.

 6          Mr. Washington, you did prepare Exhibit 547?

 7      A.  Correct.

 8      Q.  All right.  And the question I asked you,

 9 9622, Line 21:

10               "Were there any analyses related

11          to healthcare companies that you

12          performed that you did not include on

13          this list?"

14               Your answer was, "No."

15          Does that continue to be correct, sir, that

16 answer?

17      A.  That's correct.

18      Q.  So there are no other electronic analyses

19 involving health insurance companies that you've

20 performed even up to the current time?

21      A.  That's correct.

22      Q.  So this, then, up to the present, today, would

23 be a comprehensive list of all the electronic analyses

24 that you've undertaken involving health insurance

25 companies?
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 1      A.  Yes.

 2      MR. VELKEI:  No further questions, your Honor.

 3          I did want to renew our request, just for the

 4 record, that we be provided a copy of confidential

 5 reports.  We obviously would treat it confidentially,

 6 and it could be utilized only for counsel, limited

 7 folks at the client, and then our experts.

 8      THE COURT:  Mr. Velkei, I've looked at it.  And I

 9 have to talk to Mr. Gee about it.  I've tried to find

10 something worth giving you, but there isn't anything.

11          So actually, I'm going to return it to

12 Ms. Rosen.  There's nothing in it.

13      MR. VELKEI:  Okay.  Thank you very much.

14      MS. EVANS:  Should we move the two new exhibits

15 into evidence?

16      THE COURT:  Sure.

17      MR. GEE:  Your Honor, if I could just have a

18 couple questions?

19      THE COURT:  Yes, of course.

20      MR. GEE:  If they'd prefer to move the evidence

21 in, that's fine.  They can do that first.

22      MR. VELKEI:  I would be happy to let you ask your

23 questions first, and if I have any follow-up -- then

24 once we're done, we can move them into evidence.

25      MR. GEE:  Yes.
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 1          FURTHER RECROSS-EXAMINATION BY MR. GEE

 2      MR. GEE:  Q.  Mr. Washington, you have 547 in

 3 front of you.  The 7.5 million claims under the "Blue

 4 Cross," where did that 7.5 come from?

 5      A.  The company.

 6      Q.  What does the 7.5 million claims represent?

 7      A.  The total claims that they had in the two-year

 8 window period that we examined them for.

 9      Q.  Did you receive data on the -- you received

10 data on the full 7.5 million claims?

11      A.  Multiple disks, yes.

12      Q.  What did you do with that data?

13      A.  You combine it in -- using ACL, you combine it

14 into one file so that you can start doing some

15 analysis.

16      Q.  You used that entire file -- did you use that

17 entire file to run your analysis for -- to test for

18 rescissions?

19      A.  Yes.

20      MR. GEE:  Okay.  That's all I have.

21        FURTHER REDIRECT EXAMINATION BY MR. VELKEI

22      MR. VELKEI:  Q.  Do you still have that file, sir?

23      A.  I think so, yeah.

24      Q.  So you haven't destroyed it?

25      A.  I don't destroy anything.
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 1      Q.  Where would you keep that file with all of the

 2 claims data?

 3      A.  It's there on the computer.

 4      Q.  On your computer?

 5      A.  Yes.

 6      MR. VELKEI:  No further questions.

 7      THE COURT:  All right.

 8      MR. GEE:  Nothing further.

 9      THE COURT:  You're going to move those two

10 documents in?

11      MR. VELKEI:  I'd like to, your Honor, if there's

12 no objection.

13      THE COURT:  549, any objection?

14      MR. GEE:  No objection.

15      THE COURT:  All right.  That will be entered.

16          (Respondent's Exhibit 5479 admitted into

17           evidence)

18      THE COURT:  5480, any objection?

19      MR. GEE:  No objection.

20      THE COURT:  That will go with the record, that way

21 when you argue --

22      MR. VELKEI:  Appreciate it.

23      MR. KENT:  Your Honor, I understood yesterday that

24 you had some questions, possibly for Mr.  Washington.

25      THE COURT:  No.  Now that I can compare the two, I
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 1 can see that, honestly, there's nothing.  So I don't

 2 need to ask any questions.

 3          I do have some material.  I don't need

 4 Mr. Washington anymore, but I wanted to go take this

 5 moment, if you guys have the patience, to go over the

 6 CMA call list, complaint list, what to do with it.

 7      MR. VELKEI:  Sure.

 8      MR. KENT:  Sure.

 9      THE COURT:  Is that all right with you, Ms. Rosen?

10      MS. ROSEN:  Sure.

11          (Recess taken)

12      THE COURT:  Let's go on the record.  So after

13 spending a lot of time on a lot of things, I wanted to

14 get this one done.

15          I don't know if you've seen the redacted log.

16 Did they give you that?

17      MR. VELKEI:  We have, your Honor, up until I

18 believe it was June or July of 2007.  It cut off that

19 point.

20      THE COURT:  So I assume there's no objection to

21 give them this redacted log to make sure that they have

22 all the information.

23      MS. ROSEN:  What's the time frame on it?

24      THE COURT:  I don't know.

25      MS. ROSEN:  Is it the same time frame as
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 1 Mr. Velkei?

 2          Which time frame did you just say?

 3      MR. VELKEI:  I wasn't prepared to address this.  I

 4 think it was mid '07 was the cutoff of when we didn't

 5 get -- it didn't go beyond mid '07.

 6      THE COURT:  I think there are entries past that.

 7 This is -- but this is redacted.

 8          But I have a serious problem with this

 9 redacted log.  And that is, Mr. Gee, it's misleading

10 because you can't tell from this that there are

11 multiple lines of the same person and also additional

12 lines of the same person.  Because you've redacted the

13 entire name, there's no way to see that lines -- for

14 instance, Lines 4, 5, 6, 7, and 8 are the same person.

15 So some --

16      MR. GEE:  Okay.  I apologize that it comes off

17 that way.  We're not responsible for the formatting.

18      THE COURT:  I'm not blaming you, but some way they

19 need to be able to tell that.

20      MR. GEE:  Absolutely.  And if your Honor is

21 inclined to allow the redactions to stand, perhaps we

22 could work out something where we number the -- the

23 number of unique complainants.

24      THE COURT:  Either that or put maybe unique --

25 what do you call -- initials so they can track the ones
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 1 that are not unique.  So they can have --

 2      MR. VELKEI:  Your Honor, what is the concern on

 3 confidentiality?  It's the name of the provider that's

 4 complaining.  Why would that be confidential?

 5      THE COURT:  I do think there is a governmental

 6 interest in keeping some complaint names -- people who

 7 complain, they should be able to be confident that

 8 their names aren't going to be out there.

 9          I don't know that it's even relevant, but I do

10 think that this report is misleading because it looks

11 like there's 200-and-whatever complaints, and there's

12 quite a bit fewer number.

13      MR. GEE:  Okay.

14      THE COURT:  So I would ask you, I can give you

15 back the unredacted one.  And if you could figure out

16 how to make it so that it's a realistic representation

17 to them of the actual complaints.  And I did reread the

18 testimony, and I think they're definitely entitled to

19 that information.

20      MR. VELKEI:  Your Honor, may I ask, was there

21 anything else that was redacted beyond the names of the

22 complainants?

23      THE COURT:  I don't think so.  I have to admit, I

24 didn't look very carefully.

25          So if you go -- they go in little groupings.



14747

 1 So I took the time to group these (indicating); I

 2 didn't take the time to group these (indicating).  So

 3 for instance, these are the same person.

 4          You can't tell that, right?  Do you care who

 5 they contacted?

 6      MR. KENT:  Well, we might.

 7      MR. VELKEI:  It would be useful if it were

 8 Ms. Wetzel or Ms. Black.

 9      THE COURT:  All right.  Let me look at it.

10      MS. ROSEN:  But all the information about the

11 individual members of the association we maintain

12 should be confidential, their own phone numbers.

13      THE COURT:  Yes, yes.

14      MR. VELKEI:  We're okay with that.  I mean, if we

15 could get the information of who was contacted at the

16 CMA, the basis of the complaint, just so we can --

17      THE COURT:  Oh, because the phone numbers are on

18 here?  Well, just take the phone numbers out.

19      MS. ROSEN:  The phone numbers of the member.

20      THE COURT:  But I don't think -- oh, I see.  So

21 the contact person is the member person that calls the

22 office?  I see.

23      MS. ROSEN:  Yes.  I haven't looked at this, but --

24      THE COURT:  She's right.

25      MS. ROSEN:  We would maintain that all of the
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 1 demographic information about the individual member

 2 should be retained.

 3          If you're talking about the contact person at

 4 the CMA, that's different.

 5      THE COURT:  These are not the contact person at

 6 the CMA.  This is the person who made the phone call or

 7 the contact person to call back.  So it would be their

 8 office person in some cases.

 9      MS. ROSEN:  That's also not relevant.

10      THE COURT:  Do you really believe that's relevant

11 in some way?

12      MR. VELKEI:  No, no.  That's okay.  I mean, if we

13 don't have the names, having the numbers doesn't

14 really -- the one thing I'll say about the names, your

15 Honor, it would give us an opportunity to actually go

16 back to our files and see if we had a complaint from

17 them, if that was an escalated complaint, what happened

18 from our side.

19          So we are at something of a loss because we

20 can't really evaluate beyond what's on the paper.  But

21 we defer to the Court on that issue.  If it becomes a

22 big problem, we'll come back to you if that's okay.

23      THE COURT:  I just felt that it was misleading,

24 like I just said.  And then, you know, one person --

25 actually one person who testified -- called back a
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 1 number of times.  And so it's misleading to say that

 2 that's an individual line.

 3      MR. KENT:  Right.  We appreciate that.

 4          The other thing, is there a key or some kind

 5 of explanatory document that --

 6      THE COURT:  Yeah, I think it's --

 7      MR. VELKEI:  A legend essentially.  Because we had

 8 trouble figuring out what those codes meant.  We didn't

 9 receive anything that said, "This is what each code

10 means."

11      THE COURT:  Oh, I don't think there is anything.

12 There are lots more documents, some of which are not

13 confidential which I will definitely turn over.

14          But as of a legend, there's a couple of little

15 pages here.  But I don't think these -- did you -- yes,

16 you did.  You have these (indicating).

17          So there's a couple of pages at the end that I

18 don't really know -- yes.  So they left the names in on

19 those.

20      MS. ROSEN:  This is not a legend or any type of

21 key code.

22      MR. VELKEI:  Could we get that, your Honor, if we

23 do ask the CMA?  Because, you know, we figured out a

24 lot of it, but we couldn't figure out some of it at

25 all.  We were guessing.
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 1      MR. GEE:  We can try and get that information for

 2 you all from the CMA.  And if there isn't a legend, if

 3 there are particular terms you can't decipher, if you

 4 will make a list of them, we'll see what we can do

 5 about it.

 6      MR. VELKEI:  How about this.  I mean, another

 7 thing we could do -- it would obviously save us work to

 8 get the legend from them.  What we can do is say, "This

 9 is what we understand the codes to be.  Please confirm

10 if we're wrong."

11      MR. GEE:  That's fine.  I think the first step is

12 to try and find the legend.  If not, if you have

13 questions and you want confirmation about what certain

14 codes mean, we'll be happy to try and get that

15 information.

16      MR. VELKEI:  We would appreciate it.  And on that

17 subject, Mr. Gee, if we could also get a legend, the

18 same thing, from the CDI on their database.  We came

19 across the same issue.  We figured out what most of the

20 codes meant, but, again, we kind of came up against

21 codes that we didn't -- couldn't find reference to, and

22 we didn't know what they meant.

23      MR. GEE:  Okay.  Just let me know what database

24 you're referring to.

25      MR. VELKEI:  The CDI database of complaints that
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 1 you guys had that you produced to us.  We also don't

 2 have a legend for your database either.

 3      MS. ROSEN:  The Oracle.

 4      MR. GEE:  We'll look into it.

 5      MR. VELKEI:  Thank you.

 6      MR. GEE:  Perhaps if you can give me the Bates

 7 number.

 8      MR. VELKEI:  Sure.

 9      THE COURT:  On the one I'm giving you back, I did

10 separate out the -- so each one of these is a unique

11 set --

12      MS. ROSEN:  Okay.

13      THE COURT:  -- so that they're together, so you

14 don't have to (indicating).

15      MS. ROSEN:  We'll check on the Oracle database for

16 the consumer complaint system, but I don't believe

17 there is one.

18      MR. VELKEI:  Well, there has to be one because you

19 guys are using codes.  Someone has to know what those

20 codes are.

21          A lot of them track to the NAIC.  There's a --

22 NAIC has something like that.  But there are a number

23 that don't have reference.  If you folks are using

24 them, somebody obviously knows what those mean.

25      MR. GEE:  Let's just see the actual document so we
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 1 know what we're talking about.  Whatever information we

 2 have that can help you guys understand it more we'd be

 3 happy to get.

 4      MR. VELKEI:  Thank you.

 5      THE COURT:  Then, Mr. Gee, I assume you don't have

 6 any objections to the files of -- I mean, I assume you

 7 looked through the files that were given to you --

 8      MR. GEE:  Yes.

 9      THE COURT:  -- from the CMA?

10      MR. GEE:  Yes.

11      THE COURT:  I assume you have no objection to them

12 getting files of things where it's just public records

13 of things they've collected.

14      MR. GEE:  No, we don't, your Honor.

15      THE COURT:  Okay.  So should I do that now or wait

16 until tomorrow when you guys are all here together?

17      MR. VELKEI:  Could we wait, your Honor, because

18 I'd just like of check a couple things on our notes,

19 make sure we've crossed our Ts on this end?

20      MR. GEE:  Yeah, I'd prefer to wait, your Honor, as

21 well, just so we know what files we're talking about.

22      THE COURT:  There's a couple of people's files

23 that they turned over which I don't see how you could

24 possibly claim they're confidential because what they

25 are is public records.  They're their own downloads
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 1 from their own Web site.  Right?

 2      MS. ROSEN:  Yeah, their public information Web

 3 site.

 4      THE COURT:  So we can do that tomorrow then if we

 5 have some time.

 6      MS. ROSEN:  Although the one thing we might want

 7 to check on those is whether a member of the public can

 8 go and get that information as opposed to a CMA member.

 9      THE COURT:  I don't really care.

10      MS. ROSEN:  Okay.

11      MS. EVANS:  Divina Way is on schedule for

12 tomorrow.

13      THE COURT:  So how long do you think she's going

14 to be?

15      MR. KENT:  We had produced a volume of documents

16 at the request of CDI counsel.  So the redirect is

17 going to be pretty short.  But I don't have a feel for

18 whatever further cross-examination.

19      MR. GEE:  I think, as Mr. Strumwasser said last

20 week, we've been informed that there is something in

21 the order of 16,000 pages of documents.  And I was also

22 informed that we received about a thousand-plus pages

23 Friday night.

24          So we're working our way through it now, and

25 we're not sure how much we're going to be able to get
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 1 through with Ms. Way tomorrow.

 2      MR. KENT:  Well, the original production, you

 3 wanted everything.  So we got all her e-mails.  And

 4 it's about 2,000 documents.  So it's not a tremendous

 5 amount of documents to get through.  And my

 6 understanding of what was produced on Friday vis-a-vis

 7 Ms. Way was, it's in the realm of -- it's a very small

 8 number of pages.

 9      MR. GEE:  We're going to see what we can do.

10      THE COURT:  All right.  We'll see what we can do.

11 And if we have a little time left over, I would like to

12 give you some of the material.

13      MR. KENT:  All right.  I actually -- while we're

14 talking about this, I had a question about Mr. Gee's

15 letter to you, your Honor, from January 4, which --

16 it's the document or documents that were produced

17 without Bates stamps.

18      THE COURT:  It's one e-mail.

19      MR. KENT:  I was a little unclear.  Why is that

20 being produced in camera?

21      THE COURT:  Do you want to tell him?

22      MR. GEE:  It was also in the CMA's production.  We

23 noticed that it was a correspondence regarding --

24 specifically regarding the CMA-CDI communications and

25 our expectation that they would be handled
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 1 confidentially.

 2      MR. KENT:  I don't understand why that hasn't been

 3 produced before.

 4      MR. GEE:  It was a confidential communication

 5 between the CDI and CMA.

 6      MR. VELKEI:  See, we understood, your Honor, that

 7 everything they had had been turned over, there was

 8 nothing being withheld on confidentiality.  When we

 9 came to this issue before, we went down the CMA road, I

10 remember counsel saying they found a few more documents

11 related to Ms. Rosen or communications with the CMA.  I

12 don't think those have ever been produced.

13      MR. GEE:  Those are lawyer communications with --

14      THE COURT:  They're claiming privilege.  I'm

15 not -- I haven't made a ruling on whether it is

16 privileged or not.  It's one e-mail.  So if it has a

17 Bates stamp as part of the other CMA, you should tell

18 us what that Bates stamp is.

19      MR. GEE:  Your Honor, I think in my last e-mail

20 forwarding you the last CMA transmission, I did

21 identify the Bates number.

22      THE COURT:  Of that one?

23      MR. GEE:  Of the January 4th transmission.

24      THE COURT:  Okay.

25      MR. VELKEI:  Mr. Gee, were there -- because I
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 1 remember -- and I may be mistaken; it wouldn't be the

 2 first time.  But I pretty clearly remember that there

 3 were a couple of additional documents that were found

 4 involving communications with the CMA.

 5          Have those been turned over to us or to the

 6 Judge?  Because I only see references to one page being

 7 turned over so far.  Are there other CMA correspondence

 8 that's being withheld on some grounds?

 9      MR. GEE:  Not that I'm aware of.  You need to let

10 me know what you're referring to, and we'll look into

11 it.

12      MR. VELKEI:  It was a statement by you or

13 Mr. Strumwasser saying you'd found a couple more

14 documents of Ms. Rosen's.

15      MR. GEE:  I don't remember from what context and

16 what time period, but we'll be happy to look into it.

17      THE COURT:  You know, attorney-client privilege

18 between Ms. Rosen and the CMA isn't going to fly.  So I

19 thought what you've substituted now is trying an

20 understanding of attorney work product and/or

21 government privilege -- I don't remember what you

22 called it, confidential-informant type -- or that

23 privilege, whatever that privilege is.  They're

24 limited, both are limited privileges.

25          And the third privilege that's referenced, the
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 1 deliberative privilege, does not fly.  I don't know

 2 where that came from.

 3      MR. GEE:  Yes.  The communications that we're

 4 referring to are the trial preparation communications

 5 that we had with the CMA.  And we are asserting work

 6 product for those.

 7      THE COURT:  And I will review them in that

 8 context.

 9      MR. KENT:  I don't know how you can -- if it's not

10 your client --

11      THE COURT:  It's not attorney-client.

12      MR. KENT:  And you put the witness on --

13      THE COURT:  We'll get to that.  I think you get to

14 cross-examine the witness, so.  We'll see.

15      MR. KENT:  So, I'm sorry.  I'm still unclear.  We

16 have -- the Bates numbers for this additional document

17 that was forwarded on January 4th has been disclosed to

18 us?

19      MR. GEE:  Yes.

20      MR. KENT:  Which communication in particular has

21 that information?

22      MR. GEE:  The most recent cover letter to the

23 Judge, forwarding the CMA's second and final

24 production.

25      MR. KENT:  Okay.
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 1      THE COURT:  I have that.

 2          (Recess taken)

 3      MR. KENT:  We just haven't received ours.

 4      THE COURT:  Do you want a copy of that?

 5      MR. KENT:  I am assuming that -- the 7th?

 6      MS. EVANS:  That was Friday or Saturday.

 7      THE COURT:  We got it on the 7th.  Yeah, that's

 8 Friday.

 9      MR. KENT:  We'd appreciate a copy.

10      THE COURT:  Sure.  I think I can do that.

11          (Recess taken)

12      THE COURT:  Okay.

13      MR. KENT:  Thank you.

14      THE COURT:  Anything else we can do today?

15      MR. VELKEI:  I just wanted to ask, your Honor,

16 Mr. Gee, do we have a representation now that any

17 communications between CDI and CMA related to United or

18 PacifiCare have either been turned over to us or to the

19 Judge?

20      MR. GEE:  I believe everything that is not

21 privileged or we're not asserting work product relating

22 to PacifiCare, relating to this enforcement action, has

23 been turned over.

24      MR. VELKEI:  The Court just said that there's no

25 attorney-client privilege.  So what are you withholding



14759

 1 on the grounds of privilege?

 2      MR. GEE:  I just don't know.  I think you're

 3 probably right there isn't -- there aren't any

 4 documents for which we're asserting attorney-client

 5 communication privilege, but there may be some relating

 6 to attorney work product.

 7      MR. VELKEI:  So to the extent they relate to

 8 attorney work product, have they been turned over to

 9 the Judge so she can evaluate whether in fact there's

10 an appropriate grounds to withhold?

11      MR. GEE:  The documents that were turned over to

12 your Honor were CMA.

13      THE COURT:  Right.

14      MR. GEE:  From the CMA.

15      MR. VELKEI:  But I'm asking of the CDI, are there

16 documents, communications involving PacifiCare or

17 United between CDI and CMA that are being withheld on

18 either work product or privilege grounds that haven't

19 been turned over to either the Judge or us?

20      MR. WOO:  Yes.

21      MR. VELKEI:  Your Honor, we would ask that those

22 be turned over.  If we're now just talking about work

23 product, it is well within your discretion to look at

24 those documents in camera.  My understanding was

25 everything they had had been produced either to you or
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 1 us.

 2      MR. GEE:  Everything that's not privileged has

 3 been produced to PacifiCare.  Everything that was

 4 responsive to their document requests has been turned

 5 over.  What Mr. Velkei now is asking is that

 6 Mr. Strumwasser, I, and all people at our firm, Andrea,

 7 go through our e-mails and look for communications

 8 between us and CMA.

 9      MR. VELKEI:  There was a request that all

10 communications between the CDI and CMA be produced.

11 You produced limited communications and said everything

12 has been destroyed.  If it in fact turns out, as it

13 appears, that information is still being withheld by

14 the Department that hasn't been turned over to the

15 Judge and the only basis at this point is work product,

16 our view is it needs to be turned over to the Judge so

17 she can assess whether they've been appropriately

18 withheld.

19          We've asked for everything.  We didn't make

20 any qualification.  You've known that.  The

21 representation to us was that everything had been

22 destroyed and that's why it wasn't being turned over.

23 Now we learn today that things are still being

24 withheld.

25          The Court just said that attorney-client



14761

 1 privilege doesn't apply here.

 2      MR. GEE:  Ms. Rosen's files have been swept.  The

 3 other people at CDI's files have been swept.  What

 4 we're referring to now are CDI's outside counsel's

 5 communications with CMA.

 6      THE COURT:  You mean you, Mr. Gee, and

 7 Mr. Strumwasser?

 8      MR. GEE:  Yes, your Honor.  Our files have not

 9 been sifted through.

10      THE COURT:  All right.  Let's talk about it

11 tomorrow.

12      MR. VELKEI:  Thank you, your Honor.

13          (Whereupon, the proceedings recessed

14           at 11:08 o'clock a.m.)

15
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 1 Tuesday, January 11, 2011            9:12 o'clock a.m.

 2                         ---o0o---

 3                   P R O C E E D I N G S

 4      THE COURT:  Okay.  This is on the record before

 5 the Insurance Commissioner in the matter of PacifiCare

 6 Life and Health Insurance Company.  This is OAH Case

 7 No. 2009061395, Agency No. UPA 2007-00004.

 8          Today's date is January 11th, 2011.  Counsel

 9 are present.  Respondent is present as -- Ms. Knous?

10      MR. KENT:  Exactly.

11      THE COURT:  And we're here for Ms. Way?

12      MR. KENT:  Yes.

13      THE COURT:  Anything before we get started?

14      MR. STRUMWASSER:  Nothing from us.

15      THE COURT:  All right.  Ms. Way, you've been

16 previously sworn in this matter, so you're still under

17 oath.  If you could just take the stand and state your

18 name for the record.

19      THE WITNESS:  Divina Way.

20      THE COURT:  Okay.

21                        DIVINA WAY,

22          called as a witness by the Respondent,

23          having been previously duly sworn,

24          was examined and testified further as

25          hereinafter set forth:
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 1      MR. GEE:  I think we're on redirect.

 2      MR. KENT:  We put -- we produced a volume of

 3 documents and thought that they wanted to do some more

 4 cross-examination.

 5      MR. STRUMWASSER:  I'm sorry.  Did you not have

 6 redirect?

 7      MR. KENT:  I have a little redirect.

 8      MR. STRUMWASSER:  That's fine.  We're not going to

 9 be ready to do cross today, but I assumed that we were

10 going to do redirect.

11      THE COURT:  Mr. Gee, you indicated yesterday that

12 we could do some of this.

13      MR. GEE:  We looked at the documents again last

14 night, your Honor.  And it turns out that Friday

15 night's production actually was 18,000 pages of

16 documents.  And there's just no way we could get

17 through all those documents and get a full picture of

18 what Ms. Way had in her files.

19      THE COURT:  Okay.  Do you want to put off your

20 redirect, or do you have questions for the witness?

21      MR. KENT:  Since our witness is here, let me -- so

22 her trip is not totally in vane.

23             REDIRECT EXAMINATION BY MR. KENT

24      MR. KENT:  Good morning, Ms. Way.

25      THE WITNESS:  Good morning.
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 1      MR. KENT:  Let me show you a new exhibit.  I

 2 believe it will be 5481.

 3      THE COURT:  Correct.  Titled "Authorization

 4 Statement of Work."  And it has a date of 6/3/05 at the

 5 top.

 6          (Respondent's Exhibit 5481, PAC0889718

 7           marked for identification)

 8      MR. KENT:  Q.  Ms. Way, showing you a document

 9 that's been marked as Exhibit 5481, is this some type

10 of form that was used by PacifiCare pre-merger?

11      A.  Yes, it was to authorize work for Keane.

12      Q.  For Keane?

13      A.  For Keane.

14      Q.  Remind us.  Who or what was Keane vis a vis

15 PacifiCare pre-merger?

16      A.  Keane was the company that PacifiCare had

17 outsourced their development and operations and

18 maintenance to.

19      Q.  Development and operations and maintenance for

20 what part of the company?

21      A.  For IT.

22      Q.  Generally speaking, what were these

23 authorization statement of work forms used for back in

24 2005?

25      A.  It was to outline the effort that was being
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 1 authorized, the hours that were being given to Keane to

 2 do work.

 3      Q.  For particular projects?

 4      A.  Yes.

 5      Q.  This particular authorization statement of

 6 work, Exhibit 5481, what does it cover, what project?

 7      A.  This was to do the analysis to determine if an

 8 upgrade was required to QicLink and also determine what

 9 those options were.

10      Q.  All right.  And were you aware, back in 2005,

11 that this analysis was being done?

12      A.  Yes.

13      Q.  How?

14      A.  The development and OM team sat together.  We

15 talked about the upgrades, what it would take to do

16 each one.

17      Q.  Let me ask you a couple foundational

18 questions.  Was it standard operating practice, regular

19 practice, back in the 2005 time frame or so to prepare

20 one of these authorization statements of work when

21 Keane or some other IT group within PacifiCare was

22 given a project?

23      A.  Yes.

24      Q.  And then would these statements of work be

25 maintained in some particular place by the company?
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 1      A.  There was a file share for all documentation.

 2 They would have been maintained there.

 3      Q.  Are these type of documents still maintained

 4 by the now combined PacifiCare-United companies?

 5      A.  That file share was still up there the last

 6 time I looked.

 7      Q.  When you were here last time, you testified

 8 about this process back in 2005 in which the company

 9 was considering whether or not to upgrade the RIMS

10 platform.  Could you kind of summarize for us, remind

11 us what the different options were at that time?

12      A.  The different versions?

13      Q.  Yes.

14      A.  We were on 3.10.50.  So this analysis was to

15 look at 3.10.60, 3.20 and 3.30.

16      MR. KENT:  Let me show you another document.  This

17 will be 5482.

18      THE COURT:  This is a meeting agenda dated 6/1/05.

19          (Respondent's Exhibit 5482, PAC0889716

20           marked for identification)

21      MR. KENT:  Q.  Ms. Way, showing you Exhibit 5482,

22 is this another form that was used by PacifiCare back

23 pre-merger?

24      A.  Yes.

25      Q.  It's entitled "Meeting Title: QicLink Release
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 1 Discussion."

 2          What is this document?

 3      A.  This is actually the minutes from the meeting

 4 they held on 6/1.

 5      Q.  This is some type of form that the company

 6 used to record minutes for meetings?

 7      A.  Yes.

 8      Q.  A document such as this "Meeting

 9 Agenda/Minutes," was there some kind of practice about

10 when it would be prepared, such as, during or

11 immediately after the meeting itself?

12      A.  Yeah.  Typically it was one to two days after.

13      Q.  Was it the company's practice to maintain

14 these meeting agenda/minutes in a particular place

15 after they had been prepared?

16      A.  In the same file share as the statements of

17 work.

18      Q.  And does the company continue to maintain

19 these documents?

20      A.  Yes.

21      Q.  Let me ask you, looking at this -- these

22 particular meeting minutes, Exhibit 5482, what is

23 covered in them?

24      A.  This was to review the analysis from the

25 statement of work review if there was an upgrade that
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 1 was required and what those options were, what that

 2 analysis meant.

 3      Q.  Okay.  Does this set of meeting minutes

 4 reflect the company's decision?

 5      A.  Yes.

 6      Q.  Could you point out where on this document we

 7 would find that?

 8      A.  The management direction at the bottom.

 9      Q.  So we're looking at the first page, it's Bates

10 Page 9716, toward the bottom of the page; is that

11 right?

12      A.  Yes.

13      Q.  According to this document, when was the

14 decision reached by the company?

15      A.  June 1st, 2005.

16      Q.  And the decision was to do what?

17      A.  To move to 3.10.60.

18      Q.  How about those other -- the other possible

19 upgrades, the 3.20 and the 3.30?

20      A.  Those were not -- not in consideration at the

21 time.

22      Q.  Why is that, if you could refresh us?

23      A.  As I stated before, there wasn't a business

24 driver for those two upgrades.  They were more

25 technology changes.  So the business decision here was
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 1 just to move to the 3.10.60 version.

 2      Q.  When we were -- when you were here previously,

 3 you testified that it was your recollection that this

 4 decision about not upgrading the RIMS system to these

 5 3.2 or 3.3 versions, that decision had been made

 6 with -- that had been made without consideration of the

 7 pending merger; is that right?

 8      A.  Correct, yes.

 9      Q.  So to state it a little better, the decision

10 not to go ahead with either of those upgrades was not

11 influenced by the pending merger; is that right?

12      A.  Yes, that's correct.

13      Q.  Looking at this source document, 5482, does

14 that -- did you find this to be in agreement or in

15 disagreement with your recollection of the basis for

16 that decision back in 2005?

17      A.  I believe it's in agreement.  There's, down at

18 the bottom of the page, also other considerations.

19 There's no mention of the merger there.

20      Q.  How about the timing of this decision?  Does

21 that tell you that your recollection was correct or

22 incorrect?

23      A.  Yes.  This was the beginning of June.  I don't

24 believe any -- anybody knew of the merger until after

25 July sometime.
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 1      Q.  Let me show you one more document.  This is

 2 previously marked as Exhibit 655.  Ms. Way, have you

 3 seen this document before?

 4      A.  Yes.

 5      Q.  Who prepared it?

 6      A.  Lien Tsai.

 7      Q.  Looking over at Page -- Bates Page 1630, it's

 8 the fourth page in.  The second bullet point down

 9 indicates, "PHS elected to stay on the QicLink 3.10.70

10 platform in 2005, when planning began for PHS migration

11 to UNET."

12          Do you see that?

13      A.  Yes.

14      Q.  Did Ms. -- I should ask you, when did Ms. Tsai

15 prepare this document?

16      A.  I believe it was 2000- -- 2008.

17      Q.  So about three years after the decision?

18      A.  Mm-hmm.

19      Q.  Yes?

20      A.  Yes.

21      Q.  Now, that sentence that I just read to you, do

22 you think that Ms. Tsai got it right there?

23      A.  No.

24      Q.  Why not?

25      A.  Because that decision was made prior, based on
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 1 what the meeting minutes reflect.

 2      Q.  Prior to?

 3      A.  Prior to the merger.

 4      Q.  Being announced?

 5      A.  Yes.

 6      Q.  Have you had occasion to talk to Ms. Tsai

 7 about her 2008 document as well as these meeting

 8 minutes from June of 2005?

 9      A.  Yes.

10      Q.  What was her reaction?

11      A.  That she misstated this.

12      Q.  When you say "this," what --

13      A.  That she -- her statement in this deck --

14      MR. STRUMWASSER:  I'm going to object.

15      MR. KENT:  The witness is testifying.  You know,

16 you can make the objection belatedly.

17      THE COURT:  Excuse me.  Is there an objection?

18      MR. STRUMWASSER:  Yes.

19      THE COURT:  Yes?

20      MR. STRUMWASSER:  Hearsay.

21      THE COURT:  So noted.

22          Continue.

23      MR. STRUMWASSER:  Thank you, your Honor.

24      MR. KENT:  I'm sorry.  Can we have the question

25 again?  Thank you.
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 1          (Record read)

 2      MR. KENT:  Q.  When you say, "the statement in

 3 this deck," the one about -- or the one suggesting that

 4 the decision to stay on the 3.10.70 platform was

 5 somehow tied to the migration of PHS to UNET?

 6      A.  Yes, that was her statement.

 7      Q.  Now, in order to further confirm your

 8 recollection of this decision back in 2005, did you

 9 speak with anyone else, any other legacy PacifiCare

10 employee?

11      A.  Maryann Yu.

12      Q.  Who is Maryann Yu?

13      A.  She was the IT consultant working between

14 PacifiCare and Keane at the time that the statement of

15 work and the minutes were taken.

16      Q.  Do you know who prepared the minutes?

17      A.  She did.

18      Q.  Ms. Yu?

19      A.  Ms. Yu.

20      Q.  What was Ms. Yu's recollection of the basis

21 for the decision back in 2005 about whether or not to

22 upgrade the RIMS system?

23      MR. STRUMWASSER:  Hearsay.

24      THE COURT:  So noted.

25          Go ahead.
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 1      THE WITNESS:  Her recollection was that this

 2 happened prior to any knowledge that she had of the

 3 merger.

 4      MR. KENT:  Q.  Now, when you were here previously,

 5 you were asked and you agreed that Ms. Tsai, back in

 6 2005, would have had a little better view into this

 7 upgrade decision than you had at the time.  Is that

 8 still your testimony?

 9      A.  Yes.

10      Q.  Does that change your opinion at all about

11 whether or not Ms. Tsai's recollection when she

12 prepared 655 was incorrect?

13      A.  No.

14      Q.  Why is that?

15      A.  Just based on the documentation that you have

16 here.  These minutes were taken well before, so that's

17 my recollection too.

18      MR. KENT:  That's all I have today.

19      THE COURT:  Okay.

20          Anything?

21      MR. STRUMWASSER:  Yes, your Honor.  Thank you.

22       FURTHER CROSS-EXAMINATION BY MR. STRUMWASSER

23      MR. STRUMWASSER:  Q.  Good morning, Ms. Way.

24      A.  Good morning.

25      Q.  Ms. Way, Ms. Tsai was at the June 1, 2005
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 1 meeting, wasn't she?

 2      A.  Yes.

 3      Q.  She wrote Exhibit 655 after that, right?

 4      A.  Yes.

 5      Q.  Is there a -- 5482 is the decision document;

 6 is that right?

 7      A.  Correct.

 8      Q.  Is there a similar decision document for the

 9 decision not to go to 3.20 and 3.30 in subsequent

10 years?

11      A.  Not that -- I don't know.  I'm not aware of

12 anything.

13      Q.  Take a look at 5482, the first page, under

14 "Management Direction," second bullet.  "For the

15 purpose of 2006 budget, add the cost of one major

16 upgrade as a placeholder project."

17          Am I correct that this is a reference to a

18 subsequent upgrade beyond 3.10.60?

19      A.  I think that -- well, from what this says,

20 they were planning some -- some type of change, or they

21 thought there was potential for that.

22      Q.  For a major upgrade of RIMS?

23      A.  Based on what it -- the other considerations

24 they have listed here.

25      Q.  Can I have a yes or no on that?  You said they
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 1 were planning some kind of major upgrade.  And I just

 2 want to make sure that we're agreeing that what they

 3 were planning was a major upgrade to QicLink.

 4      MR. KENT:  Misstates the prior testimony.

 5      THE COURT:  Overruled.

 6      THE WITNESS:  This just says "a placeholder."  So

 7 I don't know -- I don't know what they would have been

 8 planning.  It was a placeholder.

 9      MR. STRUMWASSER:  Q.  You were in the meeting?

10      A.  No, I was not in this meeting.

11      Q.  You're testifying about what the decision was.

12 You're familiar with that, right?

13      A.  Yes.

14      Q.  Are you saying that you were unaware that the

15 decision was made to add a -- one major upgrade as a

16 placeholder?

17      A.  No.  I'm agreeing they put a placeholder in

18 there, yes.

19      Q.  You are -- are you testifying that that one

20 major placeholder was something other -- excuse me, one

21 major upgrade was something other than an upgrade to

22 QicLink?

23      A.  It could have been.

24      Q.  But you don't know whether it was?

25      A.  And I'm basing that on the other bullet that's
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 1 in this -- in the minutes.

 2      Q.  You mean, "The plan will be revisited once the

 3 Facets Conversion timeline becomes available"?

 4      A.  Yes.

 5      Q.  The reason why you wanted a Facets Conversion

 6 was because that was -- Facets was the vendor that

 7 supported your version of COBOL; is that right?

 8      A.  No.  Facets was another system, a different

 9 system than QicLink.

10      Q.  Do you know whether one major upgrade was ever

11 added -- whether the cost of one major upgrade was ever

12 added to the 2006 budget?

13      A.  I can't say for sure.  I don't know that that

14 placeholder was actually put in there.

15      Q.  Is it customary when a decision document like

16 this is generated under the "Management Direction"

17 bullets that the things that are listed there actually

18 happen?

19      MR. KENT:  Objection, argumentative, vague.

20      THE COURT:  Overruled.

21          You don't know?

22      THE WITNESS:  I can only assume it was.  But I

23 don't know for sure.

24      MR. STRUMWASSER:  Q.  If it had been added, then

25 that would have effectively scheduled a subsequent
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 1 decision on whether to actually do that thing, right?

 2      A.  Someone would have seen the placeholder in

 3 there, and some analysis would have had to have been

 4 done.

 5      Q.  To the best of your knowledge, was that

 6 analysis done?

 7      A.  I don't know.  That, I don't know.

 8      Q.  To the best of your knowledge, was a decision

 9 ever made subsequent to this decision about whether to

10 do one major upgrade to QicLink in 2006?

11      A.  I haven't seen any documents that reflect

12 that.

13      Q.  Item 4, the very last item on this exhibit,

14 under "Ongoing Action Items List," on the second page,

15 "Schedule a follow-up meeting in August to review

16 Facets timeline if available or to launch the 3.10.60

17 upgrade project," do you see do you see that?

18      A.  Yes.

19      Q.  Do you know whether that meeting was

20 scheduled?

21      A.  I can't speak to the meeting.  I know the

22 upgrade was done eventually.

23      Q.  Do you know when?

24      A.  3.10.60 upgrade was, I believe, 2006.

25      Q.  And do you know when the decision was made to
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 1 do that?

 2      A.  I can't tell you what date that was, no.

 3      Q.  I have some translational questions for you on

 4 5481.

 5      A.  Okay.

 6      Q.  The top box, what's "ASOW"?

 7      A.  I'm sorry.  The top box on the first page?

 8      Q.  Yes.

 9      A.  You're looking at --

10      Q.  We have a box or table, third row, fourth

11 cell -- or third cell rather, "ASOW start date."

12      THE COURT:  How about "Authorization Statement Of

13 Work"?

14      MR. STRUMWASSER:  Oh, excellent, your Honor.  You

15 are good at this.

16      THE COURT:  I know.  I missed my calling, right?

17      MR. STRUMWASSER:  Q.  Then we have here, "Approved

18 Project Hours in Clarity."  What's Clarity?

19      A.  It was a software that was used for tracking

20 projects.

21      Q.  Development projects?

22      A.  Yes.

23      Q.  Also maintenance projects?

24      A.  Yes.

25      Q.  Was there a dollar figure associated with
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 1 hours?

 2      A.  Yes.

 3      Q.  So if you saw "60 hours" in a box, you would

 4 know that that translated into some specific number?

 5      A.  Yes.

 6      Q.  Do you know roughly what the dollar-per-hour

 7 number was in June of 2005?

 8      A.  I don't remember what it was in 2005, no.

 9      Q.  Do you know what it is today?

10      A.  Yes.

11      Q.  What is it?

12      A.  $77.

13      Q.  Then it says, "Approved for" -- "Approved

14 Hours for this ASOW," and then there's an asterisk.

15          Do you know what the asterisk says?  I didn't

16 see it.  I may need cryptological help again.

17      A.  Yeah, I don't see any reference on here.  I

18 don't know what that asterisk would have been for.

19      Q.  So these are the cost numbers that then went

20 into the decision on 5482; is that right?

21      A.  Yes.

22      MR. KENT:  Objection, vague.

23      THE COURT:  If you know.

24      THE WITNESS:  Those were the approved hours for

25 it.  I don't know exactly how long it takes.
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 1      MR. STRUMWASSER:  Q.  Whose approval?

 2      A.  PacifiCare management.

 3      Q.  We have some names here, don't we?

 4      A.  Yes.

 5      Q.  So in this list of required Keane and PHS

 6 approvers, who is the ranking person?  Who is the last

 7 approver?

 8      A.  Would have been Nick Barbati.

 9      MR. STRUMWASSER:  That's what I've got today, your

10 Honor.

11      THE COURT:  Okay.  Anything further?

12      MR. KENT:  No, your Honor.

13      THE COURT:  Thank you for your testimony for

14 today.

15      MR. STRUMWASSER:  Thank you, Ms. Way.

16      THE COURT:  So I don't know how you want to

17 proceed with this, never having been in this position

18 before.  To be honest, it seemed a bit of a dump to me.

19 So -- just documents not in any way divided out except

20 by where they came from.  And some of it seemed like at

21 least you could argue that there might be a privilege.

22 And other of it seemed like there couldn't possibly be

23 an argument that it was privileged.

24          So I'm being confused about the whole thing

25 and spending way too much time on it.  I thought I'd go



14785

 1 off the record for a minute, and then we could look at

 2 some of this and see what the -- if there are issues.

 3 So unless you want to do it on the record, I'm prepared

 4 to go off the record and talk about it.

 5      MR. STRUMWASSER:  Are the three of us going to

 6 talk about it, you, Mr. Kent, and I?

 7      THE COURT:  Certainly first -- for instance, the

 8 "Claims Acknowledgment Folder" that I was given, that's

 9 what it's titled -- do you want this on the record?

10      MR. STRUMWASSER:  I think so, for the moment.

11      THE COURT:  "Claims Acknowledgment Document," CMA

12 00427 to 00635, it does not appear to be any material

13 that's privileged in here.  It appears to be public

14 documents, CMA materials demonstrating how people

15 should get their claims paid, et cetera, et cetera.

16      MR. GEE:  That's correct, your Honor.  And I think

17 the order was to produce public documents that CMA

18 produced to -- made available to their members.

19      THE COURT:  Right.

20      MR. GEE:  And I believe it was submitted to your

21 Honor in camera for a relevance determination.

22      THE COURT:  All right.  Well, I'm going to turn

23 those documents over to Mr. Kent.

24      MR. KENT:  Thank you, your Honor.

25      MR. STRUMWASSER:  Maybe a better way would be for
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 1 us to put them into the system so that --

 2      THE COURT:  It's just too confusing.  I mean,

 3 sure.  You want to do that?

 4      MR. STRUMWASSER:  I --

 5      THE COURT:  You want to re-number them you mean?

 6      MR. STRUMWASSER:  No.  I just want to know which

 7 once were actually produced and which weren't.

 8      THE COURT:  I just gave you the numbers.

 9      MR. GEE:  427 through 635?

10      THE COURT:  Correct.

11      MR. GEE:  That's fine.

12      THE COURT:  The personnel files for Ms. Wetzel --

13 or the personal file of Aileen Wetzel, CMA00636

14 to 00810, didn't have anything in it that appeared to

15 be attorney work product or anything else that didn't

16 seem -- that should be turned over.

17          If you disagree, I'm happy to look at some

18 individual documents.

19          There are a couple of redactions.  And I was

20 concerned a little bit about other possible redactions

21 that you might want to make about provider information

22 concerning a particular patient in here.  So there are,

23 like, copies of Johnson & Rountree letters with the

24 names of patients and the patient information in

25 here -- not that I don't think they should have that
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 1 information.  I don't think it's secret or anything

 2 under the circumstances, but I certainly don't think it

 3 should be in the record.

 4          So I'm happy to return these to you to have

 5 you redact those materials

 6      MR. STRUMWASSER:  Well, I think that the

 7 documents -- we're only talking about production at

 8 this point.  The documents that have that information I

 9 think mostly originate from PacifiCare anyway.  So we

10 would not normally contemplate redacting the patient

11 information.

12      THE COURT:  Right -- just to when we get to

13 putting it in the record, some of that material

14 shouldn't be in here.

15      MR. STRUMWASSER:  Understood.

16      THE COURT:  I have one question for one document.

17 And actually, there are a few documents like that in

18 here.  And they are "Contract Analysis," but what I

19 can't tell is who authored them.

20      MR. GEE:  Your Honor, would you like me to take a

21 look?

22      THE COURT:  Yes.  Is that all right?

23      MR. STRUMWASSER:  I don't think Mr. Kent gets

24 to --

25      THE COURT:  Why don't you wait a minute.
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 1      MR. GEE:  This was submitted in camera.

 2      THE COURT:  I don't know.  So I don't know who

 3 authored these.  It may make a difference as to whether

 4 these are (indicating) -- but I don't know.  This

 5 one --

 6          (Judge handing document to Mr. Gee.)

 7      THE COURT:  Just a minute.  You're going to get

 8 most of these.

 9      MR. KENT:  Your Honor, our position -- no

10 secret -- is none of this should be privileged.

11      THE COURT:  Right.  It doesn't -- I mean, there

12 are some things we'll get to that have some work

13 product that are not CMA's work product but DOI's.

14      MR. GEE:  Your Honor --

15      THE COURT:  You can't tell?

16      MR. GEE:  -- I just don't know.  It appears it

17 came from the CMA.  If you want me to write down the

18 Bates number, we can check with CMA.

19      THE COURT:  Okay.  Do you think this is somehow

20 privileged?  This is not your work.

21      MR. GEE:  It would not be our privilege.  It would

22 be CMA's.

23      MR. STRUMWASSER:  It would be CMA's.  So the real

24 question is who at CMA did it and for what purpose.  So

25 we can check on that.
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 1      THE COURT:  I'm willing to take those two out for

 2 now to find out.  But they don't look privileged.

 3      MR. KENT:  CMA I don't believe has raised any

 4 privilege claims.

 5      THE COURT:  I don't think -- well --

 6      MR. KENT:  So if they're the only possible holder

 7 of a privilege, whether or not there is a privilege out

 8 there, doesn't seem that it's been claimed.

 9      MR. STRUMWASSER:  Then this will confirm that.

10 This was produced pursuant to a process your Honor

11 identified.

12      THE COURT:  I want to know the author of CMA00678

13 through 668 [sic] and 00706 through 0079 [sic].  The

14 rest of it doesn't appear to be privileged to me.  A

15 lot of it appears to be public documents -- the order

16 to show cause and other material and a bunch of

17 Rountree material that they were concerned about.

18      MR. STRUMWASSER:  Your Honor, we were not

19 unmindful of the burden.  We were not going to

20 undertake to do anything to structure this because that

21 would have created a question.  This is how we got it

22 from CMA, and I think they put it together that way

23 because they thought they were following your Honor's

24 instructions.

25      THE COURT:  I know.  I'm sure they thought they
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 1 were.  They probably were.  I didn't know what I was

 2 getting.

 3          So I'm going to turn over, except for those

 4 two documents, 00636 to 00810.

 5      MR. KENT:  Thank you.

 6      THE COURT:  Then there are similar documents like

 7 these ones that I held out.

 8          Now, I believe I took them out of Jody Black's

 9 file.  Yes.  So they're 00975 through 00990.  They

10 actually may be similar or the same.  00963 through

11 00974.

12          00929, 00938.  00963 to 00974 and 00975

13 through 00990.  They're all a similar type of document.

14 I just don't know -- there's nothing in here that says

15 who they were prepared by.

16      MR. STRUMWASSER:  We'll check on them.

17      THE COURT:  Or for whom they were prepared.

18          The rest of Jody Black's files -- except I did

19 pull out a couple of other things.  Who's Catherine

20 Hanson?

21      MR. STRUMWASSER:  Former general counsel of CMA.

22      MR. KENT:  She was the recipient or the sender of

23 some of those e-mails with Ms. Rosen that are already

24 in the record.

25      THE COURT:  Yes.  There's some things in here that
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 1 it looks like she might have prepared.  The rest of --

 2 so I have to identify those, too, don't I?

 3      MR. STRUMWASSER:  Your Honor, if there's any

 4 uncertainty on your part about what remains in the

 5 residual Jody Black file, we would be happy to take

 6 them back and put them through the process.

 7      THE COURT:  All right.  So this is all stuff that

 8 should be given to PacifiCare.  But I guess you could

 9 just list what the numbers are because --

10      MR. KENT:  We'll have somebody put together an

11 index.  Thank you.

12          (Judge handing documents to Mr. Kent)

13      THE COURT:  So this is from Jody Black's file.  So

14 there are a -- besides those one kind of document that

15 I don't know who prepared them, there are a number of

16 documents that are office memos and letters that I'm

17 prepared to give back to you and ask you if they're

18 privileged and why.

19      MR. GEE:  Sure.

20      THE COURT:  And there's this one document that I

21 didn't understand where it came from or what it was.  I

22 think this goes with the complaint and probably not

23 privileged, but it had gotten separated from the other

24 material.

25      MR. GEE:  We'll check with the CMA.
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 1      THE COURT:  Okay.  So these -- some of them might

 2 actually be attorney-client privilege among them

 3 internally.  And you're going to let me know where

 4 these came from.

 5          That's all I've gotten to go through so far.

 6 There's maybe two small files, and then there's a very

 7 big file.  Let me go through the file first, but I

 8 think parts of it I'm going to have to give back to you

 9 for the same analysis.  Then I'll take out all the

10 stuff that's clearly not privileged.

11      MR. KENT:  Okay.  That would be great.

12      MR. STRUMWASSER:  Could we have one second, your

13 Honor?

14      THE COURT:  Yes.

15          (Sotto voce discussion between Mr. Strumwasser

16           and Mr. Gee)

17      MR. GEE:  Your Honor, a number of these can be

18 turned over.  These were already --

19      THE COURT:  Okay.  Go for it.

20      MR. STRUMWASSER:  We'll give them to you, and your

21 Honor can --

22      THE COURT:  Sure.

23          You're going to catalog these for us?

24      MR. KENT:  Yes.

25      THE COURT:  Yes.  I just didn't know.  Okay.  All
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 1 right.  So that's everything but one or two possible --

 2      MR. GEE:  What I have in my hand are CMA 00837 to

 3 838 and --

 4      THE COURT:  I think that's probably not

 5 privileged.  I think it goes with the complaints.

 6      MR. GEE:  -- 00836.

 7      THE COURT:  But it was --

 8      MR. GEE:  We'll check with the CMA.  Thank you,

 9 your Honor.

10      THE COURT:  So that's everything from Black and

11 Wetzel except for this one kind of document that I

12 can't tell who authored it and what it was authored

13 for.

14          Then one -- there's one letter in there that's

15 probably attorney-client privilege.  Then there's

16 another document that just looks like a summary, but it

17 wasn't attached to anything.

18      MR. KENT:  Attorney-client privilege that was an

19 internal document?

20      THE COURT:  Looks like it was an internal document

21 between their attorney and their employee, not between

22 the Department and --

23      MR. KENT:  Okay.  Again, I was under the

24 impression that the CMA had not raised any privilege

25 claims.  If they are raising those, we'd like to see a
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 1 privilege log so we can see what documents are not

 2 being produced.

 3      THE COURT:  I think what they actually did is they

 4 produced everything.

 5      MR. STRUMWASSER:  I think they thought they were

 6 supposed to do that and the determination --

 7      THE COURT:  I looked at one of two of the

 8 documents, and I don't think that -- you know.

 9 There's -- I don't think it's -- if they want to waive

10 a privilege, if that's a privileged document and they

11 want to waive it, that's fine.  I'm happy to turn it

12 over.  It might have been inadvertently put in there.

13 I don't know.

14      MR. STRUMWASSER:  I think it may just have been

15 their understanding of the way in which the privilege

16 is going to happen.

17      THE COURT:  It's a little daunting because I'm

18 going through a lot of documents.  And a lot of them

19 I've turned over, they're not privileged.  And then one

20 comes staring you in the face and says, "Wait a minute,

21 I'm not sure this is not privileged."

22          So I'm uncomfortable without checking back

23 with them to see if that --

24      MR. KENT:  For the record, I think that's a little

25 different situation.
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 1          We had to produce a whole lot of documents,

 2 and CDI has produced a fair number of documents under a

 3 pretty short time frame.  And we had an agreement, I

 4 believe it's actually in writing, with CDI at the

 5 beginning of the case that, if there had been an

 6 inadvertent production, that that would be sorted out.

 7          This is an altogether different situation.  I

 8 think they've got a lawyer, went through the documents

 9 and is producing those both to CDI and then to you.  So

10 I think there's a waiver argument in there.

11      THE COURT:  Well, all right.  Let's find out.

12      MR. GEE:  Let's just see what they have to say.

13 This may not be an issue.

14      THE COURT:  Let's see what they say about that one

15 document.  It's not going bring your case down, either,

16 one way or another.  So let them look at that one.  I'm

17 going to continue to look at some of them.

18          I may turn some back to ask you to tell me

19 what you think is privileged, what you think is not.

20 There's a lot of material.  You can tell by the Bates

21 numbers.

22      MR. KENT:  Right.  We still need to come to a

23 landing on the CMA order itself.  And we still need to

24 meet and confer with CDI to see if we can narrow those

25 issues.
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 1          We also should meet and confer on the proposed

 2 order on the CDI spoliation motion and get that in

 3 front of you.

 4      MR. GEE:  I'm not sure you saw my e-mail,

 5 Mr. Kent.

 6      MR. KENT:  I did see it.

 7      MR. GEE:  We're ready to talk about the spoliation

 8 motion whenever you're available to talk about the CMA

 9 proposed order.

10      MR. KENT:  I was here with bells on yesterday.

11      THE COURT:  You're here now.  Right?  Can we do it

12 now?  Can you guys do that now?

13      MR. KENT:  We can do it.  I've got to get my

14 notes.

15      THE COURT:  You don't need me, right?

16      MR. GEE:  No, your Honor.

17      THE COURT:  Until you come to something.

18      MR. STRUMWASSER:  Not yet.

19      THE COURT:  Okay.  So tomorrow, we'll be back here

20 at 9:00 o'clock with Ms. Vavra.

21      MR. KENT:  Yes, we will.

22          One last item is we intend to file a short

23 brief on attorney work product.

24      THE COURT:  Okay.  I would appreciate it.

25      MR. KENT:  Because it came up, from our vantage
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 1 point, at the back end of the briefing on the CDI

 2 motion.  And we don't really have anything in the

 3 record to flesh out how we view it.

 4      THE COURT:  I appreciate anything.  I mean, the

 5 conclusion I came to after the looking at the laws that

 6 I had to look at and in camera.  So far I was lucky

 7 enough to be able to get rid of some of it, but I can

 8 see that there is some still that I have to go through.

 9      MR. STRUMWASSER:  Of course, we have no objection

10 to them filing stuff.  And if we need to file a

11 response, we will, with your Honor's permission.

12          There's been a good deal of briefing already

13 on this question, but we have no objection to further

14 briefing.

15      THE COURT:  Okay.  So just on those documents, I

16 just want to know who prepared them and who authored

17 them and who were the recipients of them, for what

18 purpose.

19      MR. GEE:  Yes, your Honor.

20      THE COURT:  All right.  I'll keep reading.

21      MR. STRUMWASSER:  Thank you, your Honor.

22      MR. KENT:  Thank you.

23          (Whereupon, the proceedings recessed

24           at 10:00 o'clock a.m.)

25
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 1 Wednesday, January 12, 2011         10:08 o'clock a.m.

 2                         ---o0o---

 3                   P R O C E E D I N G S

 4      THE COURT:  This is on the record.  This is before

 5 the Insurance Commissioner of the State of California

 6 in the matter of PacifiCare Life and Health Insurance

 7 Company.  This is OAH Case No. 2009061395, Agency

 8 No. UPA 2007-00004.

 9          Counsel are present.  I believe the respondent

10 is here in the person of Ms. Drysch.

11          We had a discussion off the record about

12 witnesses.  The document that I asked about that looks

13 like a summary of the communications on the complaints,

14 what number is that?

15      MR. GEE:  CMA's 00837 to 838.

16      THE COURT:  Do you want to give that to me, and

17 I'll turn it over to them?

18      MR. GEE:  Sure.  As well as CMA 836 can be turned

19 over.

20      THE COURT:  Okay.

21      MR. GEE:  I also spoke with CMA's counsel about

22 the other documents your Honor asked about.

23      THE COURT:  The analysis one?

24      MR. GEE:  The analysis, 678, 706, 929, 963 and

25 975.  And all those can be turned over.
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 1      THE COURT:  All right.  Mr. Kent, you want to come

 2 back?

 3      MR. KENT:  Thank you.

 4      MR. GEE:  And I explained to Mr. Do the issue with

 5 the redacted complaint log, and he is attempting to do

 6 a revised --

 7      THE COURT:  Make some sense out of it?

 8      MR. GEE:  -- redaction, so --

 9      MR. STRUMWASSER:  I'm not sure, your Honor,

10 whether he's going to use the initials of the

11 complainant or a code which he'll then give to you.

12      THE COURT:  That's fine.  It doesn't matter how he

13 does it, just --

14      MR. GEE:  A way to identify the number of unique

15 complaints.

16      THE COURT:  Correct.

17      MR. GEE:  Mr. Do also explained that the CMA does

18 not have a legend or a key for its complaint log.  But

19 as your Honor just noted, Ms. Wetzel will be here.  And

20 any questions about the complaint log can directed at

21 her.

22      MR. VELKEI:  I thought the way we left it is, if

23 there was not one, you would work with us in advance of

24 Ms. Wetzel coming.

25      MR. GEE:  I don't think we ever said we would
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 1 prepare one.  If you had questions about particular

 2 ones, you could ask us.

 3      THE COURT:  What are the particular things on

 4 there that you don't know what they mean.

 5      MR. VELKEI:  I'll get a list, your Honor.  I don't

 6 know offhand.  But there were definitely some where we

 7 were just guessing at what it meant.

 8      THE COURT:  Okay.  So why don't you get a list of

 9 those, and then we'll see if we can get the answers.

10      MR. VELKEI:  Thank you.  I appreciate it.

11      THE COURT:  And I believe that means that

12 Ms. Wetzel's entire file has been turned over.

13      MR. GEE:  That's our understanding.

14      THE COURT:  I don't think there's anything left

15 out of Ms. Wetzel's file now at this time.

16          Does that also conclude Ms. Black's file with

17 those ones we just turned over?

18      MR. GEE:  Yes, I believe.

19      THE COURT:  I believe that's right also.  So you

20 have those.  And I'm still working on Mr. Do's file.

21      MR. GEE:  Your Honor, we went through the

22 documents you gave us back yesterday and put them into

23 some stacks.  And we'll be able to --

24      THE COURT:  All right.  I think I might give you

25 that for Mr. Do's files because there's clearly some
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 1 things that are attorney --

 2      MR. GEE:  That can be produced.

 3      THE COURT:  Yes.  There's some things that clearly

 4 can be produced.  There's some things that are clearly

 5 ruminations.  And then there are some things that I'm

 6 not sure where they fall.  So....

 7      MR. VELKEI:  Your Honor, with regard to

 8 Ms. Wetzel's files and Ms. Blacks's files, we were

 9 meeting and conferring before you stepped in.  And I

10 don't know if there's an issue because the proposed

11 language from the Department wanted to limit the

12 production of those files to something called "personal

13 files."

14          So we're not on this side at all clear that,

15 in fact, all of their files have been turned over,

16 whether they're making this distinction on personal

17 files as opposed to something else.

18      THE COURT:  Well, those are her personal files.

19 You have both persons' personal files.

20          There are other e-mails that are in -- they

21 put them in a separate file.  And those are the ones

22 that I gave back to them to put in piles to see what I

23 can turn over to you without going through them and

24 then some which they're claiming work product privilege

25 on and then some that are maybe questionable.
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 1          I don't know if we were doing three or not.

 2      MR. VELKEI:  Okay.

 3      THE COURT:  So that's a different set.

 4      MR. VELKEI:  Okay.

 5      THE COURT:  Then there's two other sets from the

 6 attorneys, right?  One from Ms. --

 7      MR. GEE:  Ms. Hanson.

 8      THE COURT:  -- Ms. Hanson and one from Mr. Do.

 9      MR. VELKEI:  Okay.

10      THE COURT:  And there are some things between

11 Mr. Do and attorneys that --

12      MR. VELKEI:  For the CMA?

13      THE COURT:  No, between the Department and Mr. Do

14 that appear to be work product.  I can't discuss -- you

15 know, they're not significant in terms of information

16 that you would need, but they do appear to be

17 discussions about how to get from here to there, but

18 the others -- there's a lot of other material in there

19 that's not, which can be turned over.  And there may be

20 some in the middle that you want me to look at and

21 decide about.

22          So I'm probably going to give that back to you

23 to put in piles.  So that's all they turned over.  I

24 gave you everything else.

25      MR. VELKEI:  Thank you.
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 1      MR. STRUMWASSER:  Is there going to be a trade of

 2 files between your Honor and Mr. Gee today?  And then

 3 we can get them back to you tomorrow.

 4      THE COURT:  I can give it back.  Yes, I can do

 5 that.

 6      MR. VELKEI:  On Monday, your Honor, we had a

 7 discussion with Mr. Gee without Mr. Strumwasser being

 8 present about can we now safely say on the record that

 9 either everything's been turned over -- the

10 communications between the Department and CMA regarding

11 PacifiCare or United have either been turned over to us

12 or turned over to you, and nothing is being withheld by

13 the Department or CMA on any grounds?

14      THE COURT:  I can't speak for CMA, but it appears

15 that the Department has turned over everything to me.

16 Unless --

17      MR. GEE:  Well, what we turned over to your Honor

18 was --

19      THE COURT:  What the CMA --

20      MR. GEE:  -- what the CMA provided us.

21      THE COURT:  That's what I meant.  It appears that

22 everything the CMA turned over to them has been turned

23 over to me.  And most of it now has all been turned

24 over to you.

25      MR. VELKEI:  This issue is -- this all started
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 1 when we made the request.  The Department then turned

 2 back, said, "Everything was destroyed."

 3          It appeared on Monday, on the record, that

 4 there are documents the Department is withholding from

 5 the request we made of them for all communications with

 6 the CMA related to PacifiCare-United.  And that's where

 7 we asked, I said, "Could we get a representation on the

 8 record?  Is something being withheld?"

 9          The answer was yes, on the grounds of

10 attorney-client privilege and work product.  We raised

11 the issue, the Court had said on Monday "no privilege."

12 That's not about basis.

13      THE COURT:  Attorney-client is -- between you and

14 the CMA is not an issue.  But there are clearly, now

15 that I look at them, attorney work product issues.  But

16 I believe you're supposed to tell us what those are,

17 right?

18      MR. VELKEI:  Right.

19      THE COURT:  And do a log or something.

20      MR. VELKEI:  That's what we're looking for.  To

21 the extent they're withholding documents still, we just

22 need to understand the basis.  In our view, it needs to

23 be turned over, at a minimum, to you to be inspected in

24 camera.

25      THE COURT:  If it's different than the ones that I
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 1 already got.

 2      MR. VELKEI:  Right.  And we've not come to closure

 3 on that issue.

 4      MR. GEE:  We've produced all communications in our

 5 possession between internal CDI people and CMA relating

 6 to PacifiCare in this action.

 7      THE COURT:  Okay.

 8      MR. GEE:  That was what the original document

 9 request was, and that's what we agreed to produce.

10          Now Mr. Velkei is trying to expand it to "or

11 United."  The "or United" was added through the CMA

12 communications.  And those --

13      THE COURT:  Because CMA wasn't clear about who

14 they were talking about, but you guys are.

15      MR. GEE:  Yes.

16      MR. VELKEI:  But --

17      MR. GEE:  Excuse me.

18          And the point that I wanted to make clear to

19 everyone on Monday was that Mr. Strumwasser's files and

20 my files have not been swept.  I don't think there's

21 anything wrong with that.  I think once we get to the

22 point of sweeping outside lawyers' files, we're really

23 down a path that --

24      THE COURT:  Yes, well, unfortunately we did that

25 now with Ms. Hanson and Mr. Do, and I'm not sure how
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 1 valuable some of that is.

 2          So I'm going to say, Mr. Velkei, at this

 3 point, I'm satisfied.  If something else comes up along

 4 the way, we can deal with it.  There's a lot of e-mails

 5 still in those files, some of which are not going to be

 6 turned over; they're privileged.

 7      MR. VELKEI:  Your Honor, I appreciate that.  I

 8 understand we spent a lot of time on this.  If we could

 9 table for the moment communications with outside

10 counsel and the CMA.  This is the first I'm hearing

11 that the Department actually has communications during

12 this time period with the CMA related to United as

13 opposed to PacifiCare.

14          We've asked for all of that.  There's never

15 been this distinction made, at least in my mind.  And

16 our view is, same period of time, just like the CMA,

17 these are being used interchangeably.  If they're

18 withholding communications with the CMA related to

19 United versus PacifiCare, that needs to be turned over.

20          And I remind the Court about the wish list

21 that was communicated to Ms. Rosen by Ms. Wetzel about

22 what they wanted by way of enforcement actions.  All of

23 their asks were related to United.  So if now the

24 Department is making this distinction between, "Oh,

25 well, that's about United and not PacifiCare" -- we
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 1 asked for everything, your Honor.

 2      THE COURT:  I don't know.  I think we're hearing

 3 something different.

 4          What I hear from Mr. Gee is Mr. Gee and

 5 Mr. Strumwasser have communicated with witnesses and

 6 counsel for witnesses and all kinds of other people.

 7 And they're not going to turn that over to you.

 8      MR. VELKEI:  We're not asking for it.

 9      THE COURT:  And they don't have to.

10      MR. VELKEI:  Your Honor, and I wanted to table

11 that.  The other statement Mr. Gee made -- there were

12 two -- "We've turned over PacifiCare, communications

13 related to PacifiCare, not United."

14      THE COURT:  So are there some United documents?

15      MR. GEE:  We haven't looked through our files

16 because from the start --

17      THE COURT:  Whose files?  When you say "our

18 files" --

19      MR. GEE:  CDI's files for United because we

20 understood this case to be against PacifiCare.  This is

21 what we started --

22      THE COURT:  But when PacifiCare and United are

23 mentioned, you did turn them over, right?

24      MR. GEE:  Yes.  Yes, your Honor.

25      THE COURT:  It's only -- what you did check for is
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 1 only United.

 2      MR. VELKEI:  Your Honor, they didn't turn over

 3 anything.  That was why we served the --

 4      THE COURT:  There is stuff.  That's why this is

 5 part of what you just got.  There are things where

 6 they're talking about United and PacifiCare and clearly

 7 didn't make a distinct -- I'm not -- at this point,

 8 unless I see something else, I am unconcerned.

 9      MR. VELKEI:  Well, maybe we can put a pin in it,

10 your Honor.  I'd just like to go back to our original

11 request because I'd never understood that there was a

12 distinction being made.  Let's put aside outside

13 counsel -- I get what you're saying about that.  We're

14 not pushing that issue.

15          But, you know, when you see a wish list from

16 Ms. Wetzel to Ms. Rosen that says, "Here's all the

17 things we want from United," under the distinction

18 that's being made, that doesn't get produced.  And it

19 should.

20          So the problem, from my personal perspective,

21 is we went and we didn't get anything from the

22 Department on the CMA communications.  Zero.

23      THE COURT:  I understand that.  Even if it's true,

24 there's stuff on my desk right now, there's stuff that

25 I handed back to him --
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 1      MR. VELKEI:  Right, but that's all from the CMA,

 2 your Honor.

 3          I guess the point is I always understood

 4 whatever they had had been destroyed.  Now we're

 5 hearing, well, they do have stuff, but it's -- they're

 6 saying it's related to United not PacifiCare.  That

 7 causes us concern.

 8          And you know, again, putting aside the outside

 9 counsel issue, if you're talking about -- just like

10 CMA, there's communications in '06 and '07 where

11 they're mentioning United but they don't mention

12 PacifiCare.

13      THE COURT:  Where would this be?

14      MR. VELKEI:  I mean, they're saying they have it.

15      MR. GEE:  No.

16      THE COURT:  No.  They said they didn't sweep for

17 it.

18      MR. VELKEI:  Then what we would ask is that they

19 look for that stuff.

20      THE COURT:  Where?  Where are they going to look?

21 Where should they look?

22      MR. VELKEI:  I'm happy to go to the Department and

23 help them look for it.

24      THE COURT:  Mr. Velkei.

25      MR. VELKEI:  You Honor, I don't understand how to
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 1 respond to that.  They should look in their files, look

 2 in their files for document requests that we've made on

 3 them.  I mean, when you say, "Where should they look?"

 4 They should look.  I don't know where they look.  I

 5 don't know how their files are organized.

 6      THE COURT:  When we're finished with looking

 7 through the CMA, we'll take it up.

 8      MR. VELKEI:  I appreciate it.

 9      THE COURT:  I don't believe that there's anything

10 that the Department would have that CMA hasn't

11 produced.  Where would it be?  It's not -- and

12 Ms. Rosen's, we don't have that.

13      MR. VELKEI:  Right.

14      THE COURT:  And there's a lot of communications

15 with Ms. Rosen in this stuff.

16      MR. STRUMWASSER:  Just so it's clear here, there

17 will be -- for example, there's been testimony that

18 that the Department has an Oracle database for

19 complaints.  If a complaint comes in and says

20 "UnitedHealth Insurance Company mishandled my claim" --

21      THE COURT:  Right.

22      MR. STRUMWASSER:  We didn't pull that.

23      THE COURT:  All right.  That was my understanding.

24 And I'm not going to order it pulled now.

25      MR. VELKEI:  I'll rest with where you left things.
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 1 Let's look at the CMA stuff, your Honor.  But you know,

 2 we're not asking for complaints related to United.

 3 This is very specific to communications with CMA

 4 related to PacifiCare-United.

 5          I understand the Court's view on the CMA, but

 6 CMA is under no obligation to preserve any of that

 7 stuff until Ms. Black got on the stand and I asked her

 8 not to destroy anything.

 9          But we're happy to wait and just take this in

10 sequence.

11      THE COURT:  Doesn't look like they destroyed

12 anything.

13      MR. VELKEI:  We're glad to hear that.  We look

14 forward to seeing it.

15      THE COURT:  So let's see if we can't finish the

16 testimony, and then I'll go and get the file, and we

17 can trade and see where we are because there's -- there

18 is material in there that I now will grant is attorney

19 work product privileged.

20      MR. KENT:  Your Honor, if I might be heard on

21 that, we're going to file a brief in the next couple

22 days.

23      THE COURT:  That's fine.  I'll look at it.

24      MR. KENT:  But we fundamentally disagree with the

25 notion that anything that is sent to an independent
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 1 third party could possibly be work product privilege.

 2      THE COURT:  Except there were two witnesses in

 3 this matter.  Do you want me to make you produce all

 4 your communications with your witnesses?

 5      MR. KENT:  I don't understand the question.  Our

 6 witnesses?  If CDI communicates with CMA and puts on a

 7 CMA witness, there can't be any kind of work product

 8 privilege that obtains to the communications between

 9 those two parties.

10      MR. GEE:  What about all your communications with

11 Ms. Bigam, who's coming tomorrow?  That's a third

12 party.  Are you going to produce all your

13 communications with her?

14      MR. KENT:  That's fine.

15      MR. STRUMWASSER:  It would be a voluntary waiver.

16      THE COURT:  I'm willing to look at your material,

17 but the definition that I have sitting on my desk talks

18 about the ruminations and strategy and some other

19 things that attorneys get to engage in, and they don't

20 have to turn that over.

21      MR. KENT:  And if you share that with an

22 independent third party --

23      THE COURT:  It's not shared.  It's the party.

24 Give me what you want to show me it's different.

25      MR. KENT:  All right.  Thank you, your Honor.
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 1      MR. VELKEI:  And, your Honor, Just on the

 2 scheduling issue with Mr. Wichmann, just given the

 3 difficulty in clearing his calendar, can we start

 4 early?  He's able to go maybe till 5:00 -- just to see

 5 if we can get him done, start at 8:30, and we can go to

 6 5:00, and hopefully just wrap up what we need to wrap

 7 up.

 8      THE COURT:  Is that okay with you?

 9      MR. STRUMWASSER:  That's the real party at

10 interest.

11      THE COURT:  I know.

12          Is that okay with you Ms. Court Reporter?

13      THE REPORTER:  Oh, yes.

14      THE COURT:  All right.  Are you ready to call your

15 witness?

16      MR. STRUMWASSER:  I believe it's their witness,

17 and Ms. Vavra is on the stand for the continued cross.

18      THE COURT:  All right.  Ms. Vavra, if you could

19 return to the stand.

20          You've been previously sworn in this matter,

21 so you're still under oath.

22                       KELLY VAVRA,

23          called as a witness by the Respondents,

24          having been previously duly sworn, was

25          examined and testified further as
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 1          hereinafter set forth:

 2      THE COURT:  Why don't you state your name for the

 3 record.

 4      THE WITNESS:  It's Kelly Vavra.

 5      THE COURT:  Only I'm not sure if I said this is

 6 the 12th of January, 2011.

 7          Mr. Gee?

 8          Oh, Mr. Strumwasser.

 9      CROSS-EXAMINATION BY MR. STRUMWASSER (resumed)

10      MR. STRUMWASSER:  Q.  Good morning, Ms. Vavra.

11 Thank you for coming back.

12      A.  Good morning.

13      Q.  Some questions for you about the IDC, the

14 internal distribution center.  IDC is supposed to

15 handle non-claims-related mail, right?

16      A.  Correct.  My understanding of the IDC is the

17 mail component that handles, like, the incoming street

18 mail for the departments, different departments.

19      Q.  Were you involved in the switch from IBM to

20 Xerox as PacifiCare's IDC vendor in '06?

21      A.  No, I was not.

22      Q.  That was treated as a change of vendors,

23 right?

24      A.  I believe it was, but that is actually a

25 different owner who handles that relationship.
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 1      Q.  Who was that?

 2      A.  I do not know.

 3      Q.  There's a -- was there, in 2006, a definition

 4 of your jurisdiction as opposed to other owners of

 5 vendor relationships that was in effect in 2006?  I

 6 mean, how did anybody know that that vendor

 7 relationship is Ms. Vavra's responsibility and this

 8 vendor relationship is somebody else's?

 9      A.  The split between the vendor ownership, the

10 internal distribution centers in the agreement with

11 Xerox is actually handled from a corporate contact.

12 Again, I don't know who that is.  The distinction with

13 what I owned is purely the data capture components with

14 the physical claim mailroom and vendor keying.

15      Q.  And?

16      A.  Vendor keying, data entry.

17      Q.  So the aspects of mailroom vendor that have to

18 do with simply distributing the documents, is that not

19 your responsibility?

20      MR. VELKEI:  In 2006 --

21      MR. STRUMWASSER:  Yeah.

22      MR. VELKEI:  -- or currently?

23      THE WITNESS:  Not the internal distribution mail,

24 that's not my responsibility.

25      MR. STRUMWASSER:  Q.  What about the distribution
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 1 as between the internal PacifiCare or United folks and

 2 the mailroom vendor?

 3      MR. VELKEI:  Objection, vague.

 4      THE COURT:  Do you understand the question?

 5      THE WITNESS:  I'm not sure I do, making the

 6 distinction between the mail --

 7      MR. STRUMWASSER:  All right.  Let me try this.

 8      Q.  Let me take a step way back.

 9          Mail comes in, into PacifiCare.  And at what

10 point does something become a matter for internal

11 distribution rather than for the regional mail office?

12      A.  The distinction would be through actual -- the

13 physical mailing addresses.  So the street mail that

14 would be handled in the internal distribution centers

15 would come to that physical street address, whereas the

16 mail that would get handled from a regional mail

17 operation perspective actually goes through PO boxes,

18 through the U.S. Postal Service.

19      Q.  So if a document comes to one of those PO

20 boxes that you normally get -- well, comes to a PO box,

21 that automatically goes to the regional mail operation,

22 right?

23      A.  Correct, if it goes in one of those boxes.

24      Q.  My recollection is you taught me a new word, I

25 believe that was transshipped from the post office to
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 1 Salt Lake City?

 2      A.  At the time of the integration until all of

 3 the ID cards were re-carded with the direct PO boxes,

 4 that transshipment process occurred.

 5      Q.  And then if -- whatever it was that was in the

 6 PO box that eventually had to go to a PacifiCare person

 7 would not go by paper; it would go through imaging and

 8 then be routed to them as an electronic image, right?

 9      A.  For the most part, that is correct.  But there

10 would be some components, like, if a -- you wouldn't

11 believe what comes through some of the mail operations.

12 But for example, if somebody's, you know, put their

13 bill in and mailed it to the PO box, there are some

14 components of that that would get sent directly back to

15 the claims, to that distribution center in the -- or

16 the IDC.

17      Q.  The IDC?

18      A.  Yeah.

19      Q.  So I just want to ask you some questions about

20 the shift from IBM to Xerox to determine what your

21 familiarity is with that decision.

22      MR. VELKEI:  Objection, relevance and calls for

23 speculation.  I didn't realize that was an issue, and

24 that's not why we offered -- we haven't brought

25 Ms. Vavra to even testify on those issues, transfer
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 1 from --

 2      THE COURT:  Overruled.  No scope of the rule.  And

 3 if she knows about it.  I'm not convinced yet she

 4 knows.

 5      MR. STRUMWASSER:  I'm not either, but let's find

 6 out.

 7      THE COURT:  Okay.

 8      MR. STRUMWASSER:  Q.  Did you ever hear it said,

 9 Ms. Vavra, that at the time of the acquisition of

10 PacifiCare, PacifiCare was reporting to United that IBM

11 was performing very well?

12      A.  Again, I didn't have -- was not involved with

13 that transition.  I know I did get copied on some of

14 the e-mails, but I was just -- I was not part of the

15 management or decision-making process at all with

16 the --

17      Q.  I appreciate that.  But my question was just

18 an awareness question.  Did you ever hear it said, were

19 you aware from any source that PacifiCare, at the time

20 of the acquisition, was happy with IBM?

21      A.  I don't recall that, no.

22      Q.  Did you ever hear that the decision to switch

23 from IBM to Xerox was driven by price?

24      A.  Not that I recall, no.

25      Q.  Mr. Murray testified that the IDC has nothing
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 1 to do with claims processing.  But our understanding is

 2 that's not entirely true.  Is it your understanding

 3 that the IDC has nothing to do with claims processing?

 4      MR. VELKEI:  Objection, misstates Mr. Murray's

 5 testimony.  Ask that they read it to the witness.

 6      THE COURT:  Overruled.

 7          If you know.

 8      THE WITNESS:  I don't know.

 9      MR. STRUMWASSER:  Q.  So claims-related mail goes

10 to a specified set of post office boxes, right?

11      A.  Correct.

12      Q.  But providers sometimes send mail to the wrong

13 address or the wrong PO box, right?

14      A.  That can happen, yes.

15      Q.  I'm sorry?

16      A.  Yes, that can happen.

17      Q.  And did you bring any of your -- of the

18 exhibits we were working with?

19      A.  Yes, I did.

20      Q.  Excellent.  Do you happen to have 896 handy?

21          I'll get a copy for your Honor and Mr. Velkei.

22      A.  But I do not have 896.

23      MR. STRUMWASSER:  Help is on the way.

24      MR. VELKEI:  This was actually with Mr. Murray, I

25 believe.
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 1      THE COURT:  Had you seen this before?

 2      THE WITNESS:  I don't know as I've seen it in this

 3 much detail.  It looks like it's very much combined,

 4 your Honor.  But I'm familiar with the boxes.

 5      THE COURT:  I have this as a Divina Way exhibit.

 6      MR. STRUMWASSER:  I think we've identified all the

 7 suspects.

 8      THE COURT:  That's what I have it as.  So go

 9 ahead.

10      MR. STRUMWASSER:  Q.  Ready?

11      A.  Ready.

12      Q.  First page of Exhibit 896, the upper left

13 quadrant, the mail flow appears to contemplate that the

14 IDC will receive some claim and eligibility-related

15 documents, right?

16      A.  It looks like if claims come in that they

17 would get those and route those, correct.

18      Q.  I'm sorry.  Those --

19      A.  It doesn't -- on this grid, it looks like if

20 claims come in through the IDC, that they would

21 identify those and route those, correct.

22      Q.  In fact, there were some claims-related

23 problems at IDC in the weeks leading up to the

24 transition to Xerox, weren't there?

25      MR. VELKEI:  Calls for speculation.
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 1      THE COURT:  If you know.

 2      THE WITNESS:  I'm not aware of the specific IDC

 3 issues offhand.

 4      MR. STRUMWASSER:  Your Honor, I'd like to show the

 5 witness a copy of 595.

 6      THE COURT:  Okay.

 7      THE WITNESS:  Okay.

 8      MR. STRUMWASSER:  Q.  So on the second page of

 9 595 -- this is an e-mail chain, and it starts with an

10 e-mail from Mr. Nakashoji in which he says that, "It

11 appears claims mail has been delayed and/or

12 misdirected, and I'm uncertain if we gave IDC incorrect

13 information or if there's an error at IDC."

14          Do you see that in his first paragraph of his

15 e-mail?

16      A.  Yes, I do.

17      Q.  And then were you aware of these problems, or

18 have you ever been aware of this problem regarding

19 claims documents in IDC?

20      A.  I'm not aware -- I don't recall it, no.

21      Q.  And then on the first page, we have an e-mail

22 from Lily Badalamenti.  Do you know Ms. Badalamenti?

23 Do you know who she is?

24      A.  I do not.

25      Q.  She appears to be from IBM -- that says
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 1 they've been bombarded with changes from UHG with

 2 little, if any, notice or planning.

 3          Are you aware of any complaints around this

 4 time, that is to say mid 2006, that the -- that the

 5 former vendor at the internal mailroom was being

 6 bombarded with changes for UHG?

 7      MR. VELKEI:  Objection, calls for speculation.  I

 8 think we've established, your Honor, that the witness

 9 doesn't know anything about this.

10      THE COURT:  I'll allow one more question about --

11 that she doesn't know, and then let's move on.

12          Do you know anything about this?

13      THE WITNESS:  No, your Honor.  I don't recall

14 anything about the IDC portion of the transition.

15      MR. STRUMWASSER:  Okay.

16      Q.  Are you aware of serious mail distribution

17 problems after the transition to Xerox on August 1st,

18 2006?

19      MR. VELKEI:  Calls for speculation.

20      THE COURT:  If she knows.

21      THE WITNESS:  From the internal distribution

22 center did you say?

23      MR. STRUMWASSER:  Q.  Yeah, under the new regime,

24 under Xerox?

25      A.  Not that I recall.
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 1      MR. STRUMWASSER:  I'm going to show the witness

 2 one document on this question, and we'll see how it

 3 works out.

 4      THE COURT:  All right.

 5      MR. STRUMWASSER:  401, your Honor.

 6      THE WITNESS:  Okay.

 7      MR. STRUMWASSER:  Q.  Okay.  So on the second page

 8 of 401, Page 4854, we have the continuation of an

 9 e-mail from Susan Switzer to Timothy Rickis.  And the

10 second full paragraph begins, "Outgoing mail pickup

11 seems to have been stopped when the balance of the IDC

12 staff was released yesterday."

13          And Mr. Rickis responds on the first page,

14 saying, "This, as you know, is not an isolated

15 incident.  We talked about the imaging and transition

16 to Duncan before, but now NORMAL mail process is being

17 disrupted."

18          Were you aware of these problems of the

19 disruption of normal mail in the IDC at the time of the

20 Xerox takeover?

21      MR. VELKEI:  Same objections, your Honor.  I think

22 the witness has already established she has no

23 knowledge of the --

24      THE COURT:  Overruled.

25          If you know.
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 1      THE WITNESS:  I don't recall that.

 2      MR. STRUMWASSER:  Q.  Ms. Vavra, you testified

 3 that the 2006 SLA with Lason, Exhibit 336, I suspect --

 4 do you have that up there?

 5      A.  I believe I do.

 6      Q.  I'll distribute a copy, your Honor.

 7      A.  I have it, yes.

 8      Q.  You testified that that agreement was a big

 9 improvement over PacifiCare's contract with Lason,

10 right?

11      A.  Yes, it added more metrics to the contract,

12 correct.

13      Q.  With respect to -- it was a big improvement

14 because it contained more metrics and imposed penalties

15 if the metrics weren't met, right?

16      A.  That is correct.

17      Q.  With respect to turnaround time, you testified

18 that the 2006 contract only governed turnaround time

19 for RMO, right?

20      MR. VELKEI:  Objection, vague, misstates the

21 testimony.

22      THE COURT:  Sorry.  Go ahead.

23          I'm sorry.  What did Mr. Velkei say?

24      MR. VELKEI:  I just objected as vague as to what

25 contract we're talking about, PacifiCare or United and
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 1 misstates the testimony.

 2      THE COURT:  Okay.  So 336 is the PacifiCare RMO

 3 claims processing, is that what you're talking about?

 4      MR. STRUMWASSER:  That's right.

 5      THE COURT:  I did manage to retrieve that.

 6      MR. STRUMWASSER:  Thank you, your Honor.

 7      Q.  So the question is, with respect to turnaround

 8 time, your testimony was that the '06 contract, 336,

 9 only governed turnaround time for the RMO, correct?

10      MR. VELKEI:  Misstates testimony.

11      THE COURT:  If you remember.

12      THE WITNESS:  I don't recall specifically from the

13 testimony -- this is a specific RMO contract, though.

14      MR. STRUMWASSER:  Q.  Right.  Just to tidy this up

15 since Mr. Velkei was concerned about it, 13968, Line 1:

16               "Well, 336, Page 6 actually only

17          talks about the turnaround time from

18          an RMO perspective.  The time to go

19          into the queue is the combined RMO to

20          data entry."

21               Question:  "Where would I find

22          that?  In 336?"

23               Answer:  "No.  The combined TAT

24          is not in 336, just the RMO TAT."

25          So the phrase "RMO TAT" means the time that
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 1 the -- to do that initial split of keyable to

 2 non-keyable and forward the mail to the next step,

 3 right?

 4      A.  That is correct, from the time it leaves the

 5 mailroom.

 6      Q.  And you testified that, before 2008, the RMO

 7 turnaround time in 336 combined with the turnaround

 8 time in PacifiCare's preexisting contract with Lason

 9 equals the 72/96-hour TAT in the 2008 contract.  Do you

10 recall that testimony?

11      A.  I do, yes.

12      MR. STRUMWASSER:  I think we should all retrieve

13 our copies of 5456, unless your Honor has that.

14      MR. VELKEI:  Can I have a copy just so I can give

15 a copy to the respondent?

16      MR. STRUMWASSER:  I really would be happy to

17 provide your Honor a copy.  I have one here.

18      THE COURT:  Yeah, I think you're going to have to.

19      MR. STRUMWASSER:  Q.  In 5456, Ms. Vavra, this is

20 where the second half of the TAT metric came from for

21 non-keyable, correct?  That was your testimony when you

22 were last with us?

23      A.  This would have been the contract in place

24 that PacifiCare had with Lason.

25      Q.  So if you will turn, please, to the second
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 1 page, 72591, and I see in Section 3, Paragraph 3.1,

 2 "The volume and turnaround of Services to be provided

 3 by Company under this Agreement shall be stated in each

 4 Work Order."  Do you see that?

 5      A.  Yes, I do.

 6      Q.  Is there anywhere else in 5456 where there is

 7 a TAT metric applicable to California PacifiCare

 8 non-keyable documents?

 9      MR. VELKEI:  Anywhere else?

10      MR. STRUMWASSER:  Anywhere else in the document.

11      MR. VELKEI:  Objection, vague.

12      THE COURT:  Overruled.  But how long is it going

13 to take her --

14          Do you know this off the top of your head?

15      THE WITNESS:  I don't know it off the top of my

16 head.

17      THE COURT:  So you need to look at the document?

18      THE WITNESS:  I do.

19      THE COURT:  Okay.

20      MR. STRUMWASSER:  Here's the problem.  I don't see

21 one.  I don't think there is one.

22      THE COURT:  Right.  But she has the opportunity

23 now to look and find it.

24      MR. STRUMWASSER:  Absolutely.

25      THE COURT:  Can we go off the record for a minute
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 1 while you're doing that?

 2          (Discussion off the record)

 3      MR. VELKEI:  Mr. Strumwasser, by way of

 4 clarification --

 5      THE COURT:  If there is a way, that's what you're

 6 looking for, right?

 7      THE WITNESS:  Correct.

 8          The next reference to turnaround time is

 9 actually on the bottom of 72611.  It starts with 13,

10 and it goes on to the following page.

11      MR. VELKEI:  Do you want her to keep looking?

12      MR. STRUMWASSER:  Do you think there's anything

13 else?

14      THE COURT:  Next paragraph says "Turnaround Time,

15 right?

16      MR. VELKEI:  Mm-hmm.

17      THE WITNESS:  Correct.

18      MR. STRUMWASSER:  Q.  And does this --

19      MR. VELKEI:  Maybe we should let her just keep

20 looking.

21      MR. STRUMWASSER:  Sure, absolutely.

22      THE COURT:  Is it just an anomaly that it's

23 "a), a)" on the A-3 Work Order No. I or 1 on Page

24 72612?  At the top of the page, they seem like sub

25 things under 13.  Do you think that's just anomaly that
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 1 it says "a)" and then "a)"?

 2      THE WITNESS:  I think so, your Honor.

 3      THE COURT:  Okay.

 4      MR. STRUMWASSER:  Your Honor, I think I could

 5 speed this up if I could --

 6      THE COURT:  Yes, because three's more on 7639.

 7      THE WITNESS:  Correct, your Honor.  It's by each

 8 of the different locations.

 9      MR. STRUMWASSER:  Right.  So let's just take a

10 look at the one of 2611 -- 72611 and 2610.  Those two

11 pages are the first two pages of Exhibit A of statement

12 of work, right?

13      A.  That is correct.

14      Q.  And that statement of work is attached to Work

15 Order No. 1, which starts on -- excuse me -- 2607,

16 correct?

17      A.  That is correct.

18      Q.  We see from the first paragraph on 2607 that

19 Work Order 1 pertains to work done in connection with

20 the Phoenix mail operation, correct?

21      MR. VELKEI:  Where are you looking?

22      MR. STRUMWASSER:  The first paragraph.  2607.

23      THE WITNESS:  That is a Phoenix address, correct.

24      MR. STRUMWASSER:  Q.  If we go back one page, it

25 says that the Lason-PacifiCare Work Order No. 1 is for
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 1 document imaging for Colorado.  So I don't know whether

 2 Work Order No. 1 is for Colorado or Arizona, but would

 3 you agree that this work order does not pertain to the

 4 Cypress work?

 5      MR. VELKEI:  I'm going to object, lacks

 6 foundation.  I don't think the examiner's ever

 7 established that this witness has sufficient

 8 familiarity to answer the level of detail questions.  I

 9 think the statement of work is pretty clear that the

10 customer location at issue is Denver, Colorado if you

11 look at 72610.

12      THE COURT:  But on 72606, it says "Colorado."  At

13 72634, it says "Phoenix."

14      MR. VELKEI:  Well, they're different work orders,

15 your Honor, I think.

16      THE COURT:  I know.  So I don't know if you want

17 to go through and find all the different work orders.

18      MR. STRUMWASSER:  I've got a fix for that, but I

19 need an answer to my question.

20      Q.  Would you agree that Work Order No. 1 does not

21 pertain to Cypress mail?

22      THE COURT:  Or to California.

23      MR. STRUMWASSER:  Right.

24      MR. VELKEI:  Just interpose same objections.

25      THE COURT:  If you know.
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 1      THE WITNESS:  I think that's accurate for the most

 2 part, unless any mail went into Cypress and then got

 3 forwarded.  But this would be for the Colorado region,

 4 but the mail operation is physically located in

 5 Phoenix.

 6      MR. STRUMWASSER:  Q.  Right.

 7      A.  Okay.

 8      Q.  In fact, this agreement was entered about two

 9 years before, a year and a half before the acquisition

10 of PacifiCare, right?

11      MR. VELKEI:  Well --

12      THE COURT:  If you know.

13      THE WITNESS:  This was pre-acquisition, this

14 contract, correct?

15      MR. STRUMWASSER:  Q.  I don't see any work orders

16 in 5254 that purport as to apply to California

17 PacifiCare mail.  And I would like your agreement, if

18 you do agree, that there is nothing -- there are no

19 work orders attached to 5254 -- excuse me, 5456 that

20 refer to PacifiCare California.

21      THE COURT:  Well, look at 72714.

22      MR. VELKEI:  There we go, bingo.  Work Order

23 No. 11.

24      THE COURT:  Also look at 72701.

25      MR. STRUMWASSER:  Okay.
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 1      Q.  Let's take a look at 72701.

 2      MR. VELKEI:  Maybe start with -- your Honor, I

 3 think the one that deals with Cypress, if you look at

 4 the customer location for the work order, the first one

 5 you found, the 72714, the customer location is in fact

 6 Cypress, California.  The 701, the customer location is

 7 Arizona, Colorado, and Nevada.

 8      MR. STRUMWASSER:  If that's a stipulation that the

 9 Work Order No. 8 does not pertain to California, I'll

10 accept it.

11      MR. VELKEI:  I'm not offering that stipulation.

12      THE COURT:  Is that correct?  I just see

13 PacifiCare.  But maybe it's not California.

14      THE WITNESS:  Your Honor, which one are you

15 looking at?

16      THE COURT:  Okay.  So 72701 is Work Order No. 8.

17 Maybe it's not California.  It does say "PacifiCare."

18      MR. VELKEI:  What I've been looking at, your

19 Honor, is just the customer location that's set forth

20 on the second page on the statement of work scope.  I

21 do think it's the one you found, your Honor, Work Order

22 No. 11, which relates to Cypress, California.

23      THE COURT:  So this one says "Arizona, Colorado

24 and Nevada" on Page 72703.

25      MR. STRUMWASSER:  So if we're all on the same page
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 1 here and agree that Work Order No. 8 does not apply to

 2 California, then the question then is Work Order No.

 3 11.  Are we all in agreement on that, your Honor?  I

 4 mean, I don't want to --

 5      THE COURT:  Let Ms. Vavra get a chance to look at

 6 it.  But that looks right.

 7      THE WITNESS:  I believe that looks correct as

 8 well.

 9      MR. STRUMWASSER:  Q.  Then the TAT metrics are on

10 2717 under "Turn-Around-Time"; is that right?

11      A.  That is correct.

12      Q.  Those turnaround time metrics apply to what

13 are called "transactions," right?

14      MR. VELKEI:  Vague as to time.

15      THE COURT:  At the time of the document?

16      MR. STRUMWASSER:  In the document.

17      THE COURT:  In the document.  I'll allow it.

18      MR. VELKEI:  Thank you.

19      THE WITNESS:  It's referring to the

20 pre-adjudication or preprocessing work that Lason

21 performed.

22      MR. STRUMWASSER:  Q.  Right.  And that means

23 keyable documents, right?

24      A.  No, not necessarily.  Those would have already

25 been keyed into the system.  These are actually
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 1 pre-processing queues that they have to go in and

 2 actually work inventory, make a correction on, which

 3 will then either allow the claim to auto adjudicate or

 4 send it to the claim system.  So this is actually not

 5 RMO or claims keying.

 6      Q.  Now, on Page 2714, someone has written

 7 "HMO preprocessing."  Do you see that?

 8      MR. VELKEI:  Where?

 9      MR. STRUMWASSER:  2714, top of the page.

10      MR. VELKEI:  I don't have it on my copy, unless

11 I'm looking at the wrong --

12      MR. STRUMWASSER:  You're right.  I have it on

13 mine.

14      Q.  Is this, in fact, applicable to PPO claims?

15      MR. VELKEI:  Same objections, calls for

16 speculation.

17      THE COURT:  If you know.

18      THE WITNESS:  I actually, I don't know.

19      MR. STRUMWASSER:  Q.  On Page 2715, under "Project

20 Description," "In accordance with the processing

21 procedures and guidelines provided to Lason by

22 PacifiCare from time to time (the 'Procedures') Lason

23 shall provide HMO front-end pre-adjudication services,"

24 do you see that?

25      A.  Yes, I do.



14839

 1      Q.  Would I be wrong in saying that the project

 2 that's being described here is an HMO project?

 3      MR. VELKEI:  Calls for speculation, lacks

 4 foundation.

 5      THE COURT:  If she knows.

 6      THE WITNESS:  I'm not involved with the management

 7 of the preprocessing queues, so I don't know the answer

 8 to that.

 9      MR. STRUMWASSER:  Q.  You're the owner of this

10 contract, right?

11      A.  Actually, I'm not.  I am the relationship

12 owner for HOV, but I was not the signer of the

13 contract.

14      Q.  I understand you weren't the signer of the

15 contract.  Who was the owner of this contract?

16      A.  The owner of this contract, which is now

17 obviously under a new master agreement, is actually in

18 our procurement office.

19      Q.  Who would that be?

20      A.  I do not know the individual offhand.

21      Q.  Then on 2717, the "Turn-Around-Time" section,

22 after the first paragraph, we have an "A" and a "B."

23          "A.  24 hours for up to 110 percent of

24 projected weekly average for 'High Priority Index

25 queue,' CO/SH PIM, CO/SH Denial, and CO/SH
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 1 Authorization queues."

 2          What is "CO/SH PIM," P-I-M?

 3      A.  I don't know what that's referring to.

 4      Q.  You don't know about "CO/SH Denial" and "CO/SH

 5 Authorization"?

 6      A.  I do not.

 7      Q.  You don't know what "High Priority Index

 8 queue" is?

 9      A.  I do not.

10      Q.  So is it still your position that this

11 agreement, 5456, provides TATs for all correspondence?

12      MR. VELKEI:  Vague as to time.

13      THE COURT:  The time of the document?

14      MR. VELKEI:  Well, I mean, for some period, your

15 Honor, but it --

16      MR. STRUMWASSER:  The term of the contract.

17      THE WITNESS:  This particular contract does not --

18 so the 336, the 2006 statement of work for RMO,

19 pertains to the Cypress mailroom and the correspondence

20 that's going through there.  That was something that

21 had never been outsourced.  So, no, not all

22 correspondence would be in 5456 because they had not

23 outsourced all of that work.

24      MR. STRUMWASSER:  Q.  Okay.  So just to sort of

25 review the billing, 336 provides whatever TATs were
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 1 applicable during this period for the mailroom

 2 operation pre data entry, right?

 3      A.  Can you clarify?  When you say -- did you say

 4 "pre data entry"?

 5      Q.  Yes.  In other words, if we think of the

 6 overall process, the end-to-end process, as post office

 7 box until it leaves the regional mail office, and then

 8 the sub -- second step would be the data entry, right?

 9      A.  Correct, data entry or the correspondence,

10 correct.

11      Q.  Right.  336 only deals with that first step,

12 the RMO, right?

13      A.  Correct, for the Cypress mailroom piece, yes.

14      Q.  Then with respect to the second half, in 2006

15 and 2007, whatever TATs were applicable to documents

16 that came through the Cypress mailroom would be in 5456

17 or they wouldn't be at all, right?

18      MR. VELKEI:  Objection, vague.

19      THE COURT:  Did you understand the question?

20      THE WITNESS:  I think so.  The -- anything that

21 would have gone from a mailroom that had to be keyed

22 that was keyed by Lason should be in 5456.

23      MR. STRUMWASSER:  Q.  Now, is it your testimony

24 that Work Order 8 -- that's the one we've been talking

25 about recently.
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 1      MR. VELKEI:  Actually, 11, Mr. Strumwasser.

 2      MR. STRUMWASSER:  Excuse me, 11.  Thank you.

 3      Q.  -- that Work Order 11 applies -- I think we

 4 have agreed now, as to correspondence, that Work Order

 5 11 imposes a TAT on some but not all correspondence.

 6      MR. VELKEI:  Misstates the testimony.

 7      THE COURT:  Overruled.

 8      MR. STRUMWASSER:  Well, let me rephrase the

 9 question.

10      Q.  Documents that are being preprocessed for

11 Claims Exchange, would those be correspondence or

12 keyable?

13      A.  They're not deemed either.  It doesn't have

14 anything to do with correspondence.  This work here is

15 a result of a claim that was keyed, but it errored out

16 into one of these queues for either a -- a match of

17 some --

18      Q.  So let me just ask you this.  PacifiCare

19 receives a claim from a member, and the claims adjuster

20 decides -- or the person who does the claim, processes

21 the claim, decides that they need a medical record in

22 order to adjudicate the claim.

23          They send out an EOB saying it's being denied,

24 "Send the following record if you have it."  And now

25 the member sends back that record.  Are you with me?
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 1      A.  I believe so.

 2      Q.  Or the doctor does, either one.  And it would

 3 come into the Cypress mailroom -- excuse me, Cypress

 4 post office, go through the regional mail operation and

 5 be sent to Lason, correct?

 6      A.  At the time -- at now, current state, or at

 7 the time?

 8      Q.  At the time that the contract was in effect,

 9 5456.

10      A.  At the time 5456 was effect in the situation

11 you described, I believe that would have been deemed a

12 secondary document because that original claim had

13 already been processed.  So it would have been deemed a

14 secondary document, handled as such, and then, you

15 know, combined with -- or tied to that original claim

16 but not treated as a new claim.

17      Q.  Okay.  And that would not be a rework, right?

18      A.  I don't know how PacifiCare would define a

19 medical record.  I don't know.

20      Q.  Is it your understanding of 5456 that there is

21 a TAT applicable to that medical record?

22      A.  At the time of 5456, I would say that there

23 wouldn't be because that was an internal function, not

24 a Lason function.

25      Q.  Okay.  But the document would have gone to
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 1 Lason, correct?

 2      A.  I don't believe, at the time of 5456.

 3      Q.  January 1, 2007, the document would not have

 4 gone to Lason?

 5      MR. VELKEI:  Your Honor, I'm just going to

 6 interpose, just to make sure the record's clear, lacks

 7 foundation, calls for speculation.

 8          I think the witness has testified many times

 9 the non-keyable side was not her focus, that was why

10 Mr. Murray was here.  These questions should have been

11 asked of Mr. Murray.  I just want to make sure the

12 record is clear this is outside of the box for this

13 witness.

14      THE COURT:  Overruled.

15          If you know.

16      THE WITNESS:  I don't know at that time.

17      MR. STRUMWASSER:  Q.  Okay.  New day claim comes

18 in on January 1, 2007 to the Cypress post office box

19 and is forwarded to the RMO.  That would be the

20 process, right?

21      A.  Either forwarded or goes directly there by

22 now.

23      Q.  But in January 1, 2007?

24      A.  Correct.  If there was any renewals that were

25 carded by then, it would have gone directly to the RMO.
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 1 But otherwise, correct, it would have gone from that PO

 2 box to the RMO.

 3      Q.  Okay.  And then to Lason for keying, right?

 4      A.  Correct, if it was a keyable claim, correct.

 5      Q.  Is there anything that you see in 5456 that

 6 imposes a TAT metric for that claim?

 7      MR. VELKEI:  And, your Honor, I just want to note

 8 for the record that the witness did not finish going

 9 through the document.  In fact, Mr. Strumwasser said,

10 "I can make this easy, let's just stop."  So if we now

11 need her to go back through the document, maybe she

12 should just do that.  Probably would have saved us time

13 if that happened in the first place.

14      THE COURT:  I thought that was the only one, 11

15 was the only one related to California.  But go ahead.

16      MR. VELKEI:  I don't know.  That's the one you

17 picked out, your Honor.

18      MR. STRUMWASSER:  As far as I'm concerned, you can

19 take as much time as you need, Ms. Vavra, to answer my

20 question.

21      THE WITNESS:  If you can just reread the question.

22          (Record read)

23      THE WITNESS:  Assuming that it truly was a

24 California claim that went in, right?

25      MR. STRUMWASSER:  Q.  Yes.
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 1      MR. VELKEI:  Just so the record's clear,

 2 Mr. Strumwasser, when you're talking about a keyable

 3 claim, you're talking about a keyable claim related to

 4 PPO?

 5      THE COURT:  He said it was a first day claim,

 6 talking PPO California.

 7      MR. VELKEI:  Okay.

 8      THE WITNESS:  So the only piece that would be

 9 captured in 5456 would be if that new day claim were to

10 hit a preprocessing queue for any reason.

11      MR. STRUMWASSER:  Q.  Okay.  Far from all claims

12 hit the preprocessing queues, correct?  Most claims do

13 not hit a preprocessing queue, right?

14      A.  I don't know the percentage off the top of my

15 head that hit preprocessing queues, but not all claims

16 do.

17      Q.  So are we in agreement, then, that there were

18 no TAT requirements in 5456 for at least some claims?

19      MR. VELKEI:  Calls for speculation, lack of

20 foundation.

21      THE COURT:  Overruled.

22      THE WITNESS:  Not -- not in the Lason contract,

23 but in your situation, for that claim coming into

24 Cypress at that time, that would have been keyed by

25 ACS.
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 1      MR. STRUMWASSER:  Q.  In January 1 of '07?

 2      A.  No, I'm sorry.  At the 5456 -- at the time of

 3 5456.

 4      MR. STRUMWASSER:  Q.  5456 was in effect all of

 5 2006 and 2007, wasn't it?

 6      A.  It was.  So maybe I'm misunderstanding your

 7 question.  Sorry.

 8      Q.  5456 was in effect until the 2008 agreement,

 9 right?

10      A.  Until January 1 of 2008, correct.

11      Q.  So if there was keying to be done on January

12 1, '07, it was going to be done by Lason, correct?

13      A.  That is correct.

14      Q.  So for at least some keyable documents,

15 there is no -- Lason was not under any TAT as to the

16 data entry part of the process?

17      A.  So from the time that Lason started to key

18 that work, we held them accountable to the keying TATs

19 that were in place for PacifiCare.  So we would have a

20 turnaround time metric for all of the work that Lason

21 keyed for PacifiCare.

22      Q.  Okay.  And would I find that turnaround time

23 metric for keyable documents in 5456?

24      A.  I do not see it specific for California PPO in

25 5456.
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 1      Q.  I don't see anything that applies to

 2 California PPO at all that's a keyable metric, do you?

 3      A.  I don't, in 5456.

 4      Q.  So as far as 5456 is concerned, there is no

 5 TAT requirement that applies to all keyable, correct?

 6      A.  Correct.  It would not have the California --

 7 the Cypress piece.

 8      Q.  And so as far as you can tell, there is no TAT

 9 requirement in 5456 that would apply to all

10 non-keyable?

11      A.  Correct.  Some of the non-keyable would be in

12 336.

13      Q.  Well, no TATs for data entry are in 336, are

14 they?

15      A.  Just the -- when you said nothing pertaining

16 to non-keyable, the RMO component would be in 336.

17      Q.  Ms. Vavra, if I look at the TAT we do find on

18 2717, it's written in terms of a projected weekly

19 average.  So for example, A is 24 hours for up to 110

20 percent of projected weekly average for high priority

21 index queue and so on.

22          And where would I find that projected weekly

23 average specified?  It's not a trick question.  I just

24 don't know.

25      A.  I apologize.  I was trying to get to the page
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 1 of where you were at, and I just got here.

 2      Q.  Sure.  2717, "Turn-Around-Time," paragraph

 3 lettered "A."

 4      A.  And your question is, where would you find the

 5 projected volumes?

 6      Q.  Yeah, the projected weekly average.  And the

 7 same question will apply to Paragraph B?

 8      A.  We actually supply all the vendors -- I

 9 shouldn't say "we."  Our capacity planning area

10 actually supplies all the volume projections to each of

11 the vendors.  So they have that.

12      Q.  Okay.  And does the information that you

13 supply the vendors and particularly the information you

14 supplied Lason comprising the projected weekly averages

15 for the items identified in A and for all other

16 transactions identified in B, do those figures

17 distinguish between the categories of documents to

18 which the TATs in this document, in the contract, apply

19 and the volumes of documents to which they don't apply?

20      MR. VELKEI:  Lack of foundation.

21      THE COURT:  Did you understand?

22      THE WITNESS:  I understood the first part.  I

23 didn't understand your second part.

24      MR. STRUMWASSER:  Q.  The implication here is that

25 as to, let's say, B, PacifiCare says to Lason, "All
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 1 right.  For a specified week, the expected -- the

 2 anticipated weekly average is 20,000 of, in the case of

 3 B, all other transactions, 20,000 transactions."

 4          And as B is written, that means that, as long

 5 as the volume of weekly transactions that actually

 6 transpired is no more than 22,000, that is to say, 110

 7 percent of 20,000, then they are obliged to meet the

 8 48-hour turnaround metric, correct?

 9      A.  That is correct.

10      Q.  For that to work, it is necessary, is it not,

11 to know which transactions that TAT applies to and

12 which they don't?

13      A.  Correct.  So they would get -- again, this --

14 this particular work order pertains to preprocessing

15 queues.  So they would get the projections that are

16 specific to preprocessing queues on a weekly basis by

17 that team.

18      Q.  Okay.  And as to documents that don't go in

19 the preprocessing queue, 5456 simply has no TAT

20 requirement, right?

21      A.  For the Cypress -- for the California piece.

22      MR. STRUMWASSER:  This is a good place, your

23 Honor.

24      THE COURT:  Do you want to take the lunch break?

25      MR. STRUMWASSER:  I've completely shifted my -- I
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 1 think maybe what we ought out to do is party on, if

 2 everybody is up for it.

 3      THE COURT:  Take a bathroom break?

 4      MR. STRUMWASSER:  I'm not sure I know that an

 5 early break necessarily helps us.

 6      THE COURT:  Let's take a bathroom break.

 7      MR. VELKEI:  Sounds good.

 8          (Recess taken)

 9      THE COURT:  Okay.  Go back on the record.

10      MR. STRUMWASSER:  Thank you, your Honor.

11      Q.  One more question about 5457, take a look back

12 on 2717.

13      THE COURT:  That's a page number?

14      MR. STRUMWASSER:  Yeah, I'm sorry.

15      Q.  I want to ask you, Ms. Vavra, about the

16 paragraph following A and B.  Do you see it there?

17 Starts out, "TAT will be calculated using the date and

18 time the transaction was available to Lason in the

19 queue and the date and time the transaction was

20 completed by Lason."  Do you see that?

21      A.  Yes, I do.

22      Q.  Am I correct, then -- now the time that the

23 transaction is available to Lason in the queue will be

24 after the transaction has been keyed in, correct?

25      A.  Correct, the keying comes first.
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 1      Q.  So no part of the keying by Lason is in the

 2 interval that is measured by these TATs in 5456,

 3 correct?

 4      MR. VELKEI:  Could you read that back.

 5          (Record read)

 6      MR. VELKEI:  With specific reference to 2717?

 7      MR. STRUMWASSER:  In general.

 8      MR. VELKEI:  Vague.

 9      THE COURT:  If you know.

10      THE WITNESS:  The keying of the claim is not

11 calculated in that task -- paragraph.

12      MR. STRUMWASSER:  Q.  Thank you.  Do you have a

13 copy of 882 there?  I'll have a copy for your Honor.

14      A.  I do.

15          Okay.

16      Q.  So 882 concerns aged documents that were --

17 and an analysis of why documents were aged when they

18 were received by the PDR team, right?

19      A.  Yes, this looks to be specific to PDR.

20      Q.  Mr. Nakashoji was reporting that it took 4.5

21 days on average for documents to get from the RMOs to

22 the queues.  And some took eight days.  Do you see

23 that, under "Initial Receipt," that paragraph?

24      A.  I do see that, yes.

25      Q.  And, now, the next heading, the initial
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 1 receipt is Paragraph 1.  And Paragraph 2 is reroutes.

 2 And then Paragraph 3 is also reroutes.  So I read

 3 Paragraph 1, the timing that he's discussing in

 4 Paragraph 1 to be the length of time it takes documents

 5 to get to the queue without reroutes.  Do you agree?

 6      A.  I guess I can't tell from this.  It says the

 7 4.5 days from the RMO to our queues.  I can't tell if

 8 it went from -- straight from the RMO to a queue or

 9 another queue in this.

10      Q.  Okay.

11      A.  And then -- yeah, I can't tell if it had gone

12 from queue to queue.

13      Q.  Paragraph No. 2, "Reroutes No. 1," that's a

14 reroutes because of a Lason misidentification, correct?

15      MR. VELKEI:   Calls for speculation.

16      THE COURT:  If you know.

17      THE WITNESS:  No, I don't think that's correct

18 because he says it could be misidentified by Lason up

19 front, or it was routed -- or could have been routed to

20 the correct queue based on their instructions, but now

21 it has to go to the PDR team.  So I don't feel like

22 he's saying it was misidentified just by Lason.

23      MR. STRUMWASSER:  Q.  Would you agree that, if it

24 was erroneously rerouted, if it was erroneously sent to

25 the wrong queue in the first instance, he's saying
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 1 that's a misidentificaiton by Lason up front?

 2      A.  If Lason -- if he determined Lason to actually

 3 make the wrong pick and misroute it --

 4      Q.  Yeah.

 5      A.  -- then that would be coded to Lason.

 6      Q.  You testified that, if it took eight days to

 7 get from the RMO to a queue, it could possibly be due

 8 to other factors, not Lason's fault, right?

 9      A.  Correct.

10      Q.  Let's take a look back on 96, the flow chart,

11 again.

12      A.  Okay.

13      Q.  Let's do a -- let's follow a non-keyable

14 document from Lason RMO, which is Box 4 in the top

15 middle of the chart, to the PDR queue.

16          A provider dispute letter would go to Box 8

17 and then Box 9, correct?

18      THE COURT:  This is 896 again?

19      MR. STRUMWASSER:  Yes.  I'm sorry.

20      THE COURT:  I think you said that.

21      MR. STRUMWASSER:  Q.  So we're in Box 4, Salt Lake

22 City Lason.

23      A.  Mm-hmm.

24      Q.  And we're talking now about a provider dispute

25 resolution document.  And so it goes, as all documents
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 1 do, from 4 to 8, right?

 2      A.  Correct.

 3      Q.  And then to 9, right?

 4      A.  If it is deemed non-keyable, correct.

 5      Q.  And that's all within Lason's custody, right?

 6 It belongs to Lason, correct?

 7      A.  8 and 9 would belong to Lason -- or all three

 8 of those steps, correct.

 9      Q.  And then, if it's non-keyable and there is no

10 eligibility issue, it would then go to 14, the "Lason

11 Scan to DocDNA," correct?

12      A.  Yep, that is correct.

13      Q.  Then 15, the "Lason Document Categorization,"

14 correct?

15      A.  Correct.

16      Q.  That would be -- the only thing that would not

17 go that way would be eligibility documents rather than

18 the PDR request that I'm talking about here.  PDRs

19 would all go 9, 14 to 15, right?

20      A.  Currently they would, correct.

21      Q.  How about on 9/15/06, when this document was

22 generated?

23      A.  Upon the original integration, there was a

24 process with PDRs -- and I apologize, I'm not entirely

25 familiar with it.  It's not charted out here -- where
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 1 they actually went directly to a PDR team.

 2          But then at some point -- I just don't know

 3 the timing; I apologize -- then it went through Lason

 4 and went through the routing process through DocDNA.

 5      Q.  So what you're saying, then, is there were

 6 some PDRs that didn't go to Lason at all?

 7      A.  No.  It's just -- it would just be that,

 8 rather than scanning them to DocDNA, there was a team

 9 that solely handled PDRs until it was all electronic.

10      Q.  And it was all Lason, right?

11      A.  No.  It would have been the transaction area

12 that actually worked the PDRs.  It would come into the

13 RMO to be identified, but then they would go to the

14 team that actually worked the PDRs.

15      Q.  Who scanned them?

16      A.  Lason would scan them but not in through the

17 DocDNA work flow.  So there was an image available, but

18 then that image would be -- or the PDR would be worked

19 by the team.

20      Q.  Then that's not in this graph, right, this

21 chart?

22      A.  It is not.

23      Q.  So to the extent that that happened, you don't

24 know when that would have been, right?

25      A.  I just don't know the exact timing.
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 1      Q.  When that happened, then, it did go from RMO

 2 to Lason for scanning but didn't go into DocDNA,

 3 instead went to a PacifiCare transaction staff?

 4      A.  Or whoever was responsible for PDRs at

 5 PacifiCare.  I'm not sure if it was within the

 6 transaction area or the appeals area but at PacifiCare

 7 operations.

 8      Q.  Do you have -- well, okay.  So back on 882 for

 9 a second, if, in terms of Mr. Nakashoji's report, that

10 4.5-day average and up to 8 days, that is "from the RMO

11 to our queues."  So what we know is that that would --

12 for those to which 896 applies, this graph, that would

13 be documents that went through the RMO, through Lason

14 to correspondence sort, then to Lason DocDNA, and then

15 to your queues, right?

16      A.  Correct.  882 would reflect this process.

17      Q.  To the extent that there is in the numbers

18 Mr. Nakashoji is citing the possibility of that other

19 thing you talked about where it doesn't go to DocDNA --

20 so a document comes from the RMO, goes to Lason, and is

21 scanned and is then immediately put in the queue,

22 right?

23      A.  It goes to Lason.  It is scanned.  Then it

24 goes for the document categorization, then into the

25 DocDNA queue.
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 1      Q.  And in terms of the thing that Mr. Nakashoji

 2 is measuring, which is the time from leaving RMO to

 3 "our queues," for those documents, the clock would stop

 4 at the time it got to those queues, right?

 5      A.  I don't know.  I don't know if he's referring

 6 that -- the time it got into any queue or into an

 7 appropriate queue.  I just don't know.

 8      Q.  So at least with respect to -- let's go back

 9 to 896 for a second, just to track it down.  Setting

10 aside that exception that you talked about, the process

11 that is laid out on 896, the document would, once it

12 got to the document categorization, Box 15, it would go

13 to 20.  And either it would then go straight into the

14 PHS department queues, which would mean that it will

15 have arrived in the queue, or it goes on to Lason

16 India, REVA data capture, Box 19, right?

17      A.  Correct.

18      Q.  And if that happens, it doesn't leave Lason's

19 possession until it has taken this tour down through

20 19, 25, 32 or 24 and then along and back up through 31,

21 28, 22 and 23 -- up until it gets to Box 23, it's still

22 in Lason's possession, right?

23      A.  Box 33.

24      Q.  Right.  Right.  But I gather there were some

25 that never made it to Box 33; is that right?
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 1      MR. VELKEI:  Objection, vague.

 2      THE COURT:  If you know.

 3      THE WITNESS:  I'm not -- I don't understand the

 4 question.

 5      MR. STRUMWASSER:  Q.  Well, for example, if --

 6 it's not an important point.  I'll withdraw it.

 7          So, with respect to the process that we have

 8 diagramed on 896, if the document left the RMO and was

 9 properly sorted as non-keyable within the 48 hours

10 required by the 2006 contract, by Exhibit 336, but then

11 it took six or seven or eight days to get to the PDR

12 queue under this process, that document would have been

13 in Lason's custody the entirety of those six, seven or

14 eight days, right?

15      MR. VELKEI:  Just vague as to "document," your

16 Honor.  I don't know what document that's being

17 referred to.

18      THE COURT:  Do you understand the question?

19      THE WITNESS:  Not specifically.

20          Can you repeat, and then, like, maybe an

21 example of what kind of document?

22      MR. STRUMWASSER:  Q.  Sure.  Let's do PDRs for

23 example.  And we're just going to do the PDRs that

24 follow the 896 graph.  If that PDR left the RMO within

25 48 hours as was required by 336 but then took six or
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 1 seven or eight additional days to get to the PDR queue,

 2 under the process graphed in 896, that document would

 3 have been in Lason's custody the entirety of the six,

 4 seven, or eight days, right?

 5      A.  Not necessarily.  It could have gone into --

 6 it could have taken the path to go into Box 26 and been

 7 at there some point before it got to the actual PDR

 8 queue.

 9      Q.  Well, if it took path -- that path would have

10 been 15 to 20 to 26?  Is that what you're talking

11 about?

12      A.  Correct.

13      Q.  Okay.  So in 15, it belongs to Lason, right?

14 They've got custody of it, right?

15      A.  Correct.

16      Q.  And 20 is a decision box; it's a process to

17 decide which way it goes.  And if it is not a rework

18 document, then it goes straight to the PHS department

19 queues, right?

20      A.  Correct.

21      Q.  And at that point, that would have been the

22 end of the six, seven, or eight-day process, right?  At

23 that point, it's in the PacifiCare queue?

24      A.  So just any queue, you mean?

25      Q.  Sure, yeah.  I'm not saying the right queue.
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 1 I'm just saying it's gotten to a queue.  And if it took

 2 eight days to get from post RMO to a PHS queue, it

 3 would have been in Lason's possession the entirety of

 4 that time, right?

 5      A.  It would have, with the exception of in Box 4,

 6 if for any reason that PDR was -- you know, had a date

 7 stamp and didn't get to Lason until day three or

 8 whatever, that would be the only exception.  Otherwise

 9 until it gets to 26, it's with Lason.

10      Q.  Okay.  And way back several hours ago, when I

11 started this line of questioning, I specifically said,

12 let's assume it leaves RMO within 48 hours.

13      A.  Okay.

14      MR. STRUMWASSER:  Your Honor, this is a good place

15 for lunch.

16          And I wondered whether all hands would be well

17 served if we came back at 1:15.

18      THE COURT:  Fine with me.

19          (Whereupon, the luncheon recess was

20           taken at 12:00 o'clock noon.)

21

22

23

24

25
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 1                     AFTERNOON SESSION

 2                         ---o0o---

 3          (Whereupon, all parties having been

 4           duly noted for the record, the

 5           proceedings resumed at 1:23 p.m.)

 6      THE COURT:  All right.  Go back on the record.

 7          Go ahead.

 8      MR. STRUMWASSER:  Q.  Good afternoon, Ms. Vavra.

 9 In 2006 and 2007, you were the owner of the Lason

10 relationship, right?

11      A.  That is correct.

12      Q.  And as the owner of the relationship, you were

13 responsible for United's contract with Lason, right?

14      A.  Not -- not the -- not ownership of the

15 physical contract, no.

16      Q.  What were you responsible for with respect to

17 that contract?

18      A.  So as the relationship owner, I would have

19 been the escalation point for the different components

20 of work that fall within the contract.  Under one of my

21 other operational components, I actually did have

22 oversight of the mailroom and keying functionality, so

23 data capture.

24      Q.  You were not responsible for the business

25 process that Lason was a part of, right?  Or were you?
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 1      A.  Which business process are you --

 2      Q.  There were businesses processes for which you

 3 were responsible?

 4      MR. VELKEI:  Objection, vague.

 5      THE COURT:  No.  She asked you which business

 6 processes.  I'm not sure she understood.

 7      THE WITNESS:  Yeah, if you could repeat it.  Thank

 8 you.

 9      MR. STRUMWASSER:  Q.  I mean, Lason was engaged in

10 various processes that were business processes to

11 PacifiCare, right?

12      A.  Correct.

13      Q.  Were you responsible for any of those business

14 processes?

15      A.  Yes, the data capture.  So the RMO -- mailroom

16 and keying components.

17      Q.  So if there was a problem with that business

18 process, the data capture process, that would be your

19 problem?

20      A.  My data capture organization would own that

21 particular issue, correct.

22      Q.  But you were not responsible for the contract,

23 right?

24      A.  Correct.

25      Q.  You weren't the owner of the contract?
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 1      MR. VELKEI:  Objection, vague as to "contract"

 2 because we've seen a few.

 3      MR. STRUMWASSER:  The Lason contract.

 4      MR. VELKEI:  Well, there's three that I've seen.

 5      MR. STRUMWASSER:  Q.  You were not responsible for

 6 any of the contracts; is that right?

 7      A.  Correct.  The actual ownership of the contract

 8 is a function of procurement.

 9      Q.  Were you responsible for negotiating service

10 level agreements with Lason for any of it's performance

11 metrics in any of the contracts?

12      A.  I did participate in service level agreement

13 negotiation.

14      Q.  In '08, for the '08 contract?

15      A.  Yes.

16      Q.  Any other contracts in which you participated?

17      A.  For PacifiCare?

18      Q.  Yeah, with Lason.

19      A.  I would have been involved in the 2006 one as

20 well.

21      Q.  5456?

22      A.  I'm sorry, not 5456.

23      MR. VELKEI:  No.

24      MR. STRUMWASSER:

25      THE WITNESS:  336, is it?
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 1      MR. STRUMWASSER:  Q.  You were involved in 336?

 2      A.  Correct.  5456 was actually already in place

 3 upon acquisition.

 4      Q.  In your opinion, did this distribution of

 5 responsibilities, ownership of the contract, different

 6 people owning different business processes, ownership

 7 of the relationship versus the contract, in your

 8 opinion, did that lead to any confusion within

 9 PacifiCare about who was responsible for what parts of

10 Lason?

11      A.  I think there was definitely questions that

12 arose from the operations in terms of, you know, who

13 had oversight for what component, you know, early on.

14 And then throughout the process, we outlined through

15 those different ownership points.

16      Q.  Do you have a view of when that uncertainty

17 was resolved, if it was?

18      A.  When what was resolved?  I'm sorry.

19      Q.  You said there were questions that arose from

20 the operations in terms of, you know, who had oversight

21 for what components.  And my question to you was, was

22 there a point at which those questions were resolved,

23 they no longer arose?

24      A.  Yes, we did bring resolution to those.

25      Q.  When?
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 1      A.  I think certain components of it were

 2 identified and resolved -- I would say that it was

 3 finally -- like the last ownership component would have

 4 been resolved as a result of the summit --

 5      Q.  So in --

 6      A.  -- in 2007.

 7      MR. STRUMWASSER:  Your Honor, I'm going show the

 8 witness a copy of Exhibit 407 in evidence.

 9      THE COURT:  407?

10      MR. STRUMWASSER:  Yes, I certainly hope so.

11      THE WITNESS:  Okay.

12      MR. STRUMWASSER:  Q.  Okay.  So we're in 2008 now.

13 And am I correct that, during '07 and '08, you were

14 running weekly phone calls to discuss the Lason

15 remediation issues?

16      A.  We actually have weekly calls with the vendors

17 ongoing, so that still continues today.

18      Q.  When did you become the owner of the Lason

19 relationship?

20      MR. VELKEI:  For the PacifiCare piece or predating

21 acquisition?

22      MR. STRUMWASSER:  Q.  Any part.

23      A.  Any part?  In 2005.

24      Q.  And upon the acquisition of PacifiCare, you

25 automatically became or immediately became the Lason
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 1 relationship owner for PacifiCare as well?

 2      A.  For the entire -- anything that United had

 3 with Lason, correct.

 4      Q.  Including PacifiCare?

 5      A.  Including PacifiCare.

 6      Q.  Is that still true today?

 7      A.  It is.

 8      Q.  So you never stopped being the owner of the

 9 Lason relationship?

10      A.  Correct.

11      Q.  Do you recall having problems with PacifiCare

12 teams contacting Lason directly to outsource work

13 without your knowledge?

14      A.  Yes.  It was actually brought to my attention

15 that various departments, whether it actually be in

16 claim or outside, were reaching out to Lason.

17      MR. STRUMWASSER:  Next in order, your Honor.

18      THE COURT:  910.  It's an e-mail chain with a top

19 date of September 29th, 2006.

20          (Department's Exhibit 910 PAC0843970

21           marked for identification)

22      THE WITNESS:  Okay.

23      MR. STRUMWASSER:  Q.  So at the bottom of the

24 first page, we have an e-mail from Eokesh Natarajan; is

25 that right?
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 1      A.  That's correct.

 2      Q.  At Lason, correct?

 3      A.  Correct.

 4      Q.  Is that a he or a she?

 5      A.  It is a he.

 6      Q.  And he writes to say, "We need your help to

 7 funnel the e-mails coming from the many PacifiCare

 8 regions and divisions.  In all honesty, we are unable

 9 to determine what is being done and what action are

10 involved Lason needs to make for some of these

11 e-mails."

12          And he expresses concern that these projects

13 are being independently pursued and handled and there's

14 a risk of conflicts, right?

15      A.  That's what he's saying, correct.

16      Q.  And he asks that there be a directive to have

17 projects submitted through a single point of contact or

18 team, correct?

19      A.  He does.

20      Q.  And Ms. Fitzgerald forwards this to you and

21 says, "You raised this very issue with Ellen."  That's

22 Ms. Vonderhaar, correct?

23      A.  That is Ms. Vonderhaar.

24      Q.  And Ms. Vonderhaar never came back with how to

25 get the message out to all PacifiCare regions that all
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 1 projects and issues need to come through the data

 2 capture team; is that right?

 3      A.  That is what Pat is saying.

 4      Q.  Is that consistent with your recollection as

 5 of this date, September 29 of '06?  Ms. Vonderhaar had

 6 not gotten back to you with "how we can get the message

 7 out to all PacifiCare regions that all projects and

 8 issues need to come through our data capture team"?

 9      A.  Yeah, I don't recall her coming directly to me

10 on that.

11      Q.  You don't recall?  I'm sorry?

12      A.  I don't recall Ellen coming directly to me on

13 that.

14      Q.  Ms. Fitzgerald asks if there is a PacifiCare

15 communication vehicle that you could utilize to

16 indicate the Uniprise point of contacts, correct?

17      A.  That is correct.

18      Q.  Was there such a communication vehicle?

19      A.  I'm not sure about communication vehicle.

20 What occurred to ensure that -- because Ms. Vonderhaar

21 actually had oversight of claim operations, a lot of

22 these requests were coming from outside that area.

23          What occurred was the kind of corporate

24 procurement establishing a process by where all of

25 those requests did funnel through a point of contact.
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 1      Q.  This was set up by --

 2      A.  I'm not sure what the "vehicle" is referring

 3 to.

 4      Q.  I'm sorry.  This was set up by procurement?

 5      A.  That is correct.

 6      Q.  How did procurement communicate that to the

 7 operating divisions -- operating areas?

 8      A.  I've seen the process outlined via e-mail.

 9 There's actually a procurement process on our knowledge

10 base that, you know, outlines for people the process to

11 go through for -- anytime you're going to initiate

12 business with a vendor.

13      Q.  That's a procurement Web site that -- the

14 procurement area on the PacifiCare internal Web site or

15 United?

16      A.  It's not actually just PacifiCare.  It's

17 any -- any vendor activity for United.  It's not

18 necessarily on a procurement Web site.  It's on a

19 United site, knowledge base, that can be accessed.

20      Q.  That's something that people can look up if

21 they want to?

22      A.  They can.

23      Q.  Now, you forward Ms. Fitzgerald's e-mail to

24 Ms. Vonderhaar and say that, "We are still having the

25 issue where several other areas are contacting the
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 1 vendor to outsource work.  When it gets back to us, we

 2 know nothing about it.  Any suggestions on what else we

 3 could do in terms of communication?"  Do you see that?

 4      A.  Yes, I do.

 5      Q.  Did Ms. Vonderhaar have any suggestion on what

 6 you could do to communicate the message?

 7      A.  I don't recall her responding directly back to

 8 this e-mail.  But that's when -- and you'll see I

 9 copied AJ Labuhn, who was part of the integration, to

10 work with procurement to get a process set up.  So

11 Ms. Vonderhaar, I don't recall her responding to me.

12      Q.  The response then became the responsibility of

13 Mr. Labuhn?

14      A.  It was not Mr. Labuhn's responsibility to set

15 up the process.  We just worked with procurement.  They

16 actually set up the process.

17      Q.  When was it set up?

18      A.  The actual formalized process, I would have to

19 go look onto the knowledge base and see when they

20 actually centralized that group and formalized the

21 process.  I'm not sure of the exact date.

22      Q.  Was it after January 1st of '07?

23      MR. VELKEI:  Calls for speculation.

24      THE COURT:  If she knows.

25      THE WITNESS:  I would have to check.  I don't
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 1 know.

 2      MR. STRUMWASSER:  Q.  Are you confident it was

 3 before January 1 of '08?

 4      MR. VELKEI:  Argumentative.

 5      THE COURT:  Overruled.

 6      THE WITNESS:  I would to have check.

 7      MR. STRUMWASSER:  Q.  So you really don't have any

 8 idea between September of '06 and sometime in '08?

 9      A.  I would just be speculating on a time.

10      Q.  We don't want you to do that.  So is it your

11 recollection that, by December of '06, it had been

12 established that you would be the PacifiCare single

13 point of contact for Lason?

14      A.  Correct, for -- from an operations standpoint,

15 yes.

16      Q.  Does that mean there was no single point of

17 contact for Lason?

18      MR. VELKEI:  Objection, vague.

19      THE COURT:  Overruled.

20      THE WITNESS:  No.  What that means is that, in

21 December of 2006, that I don't believe it was

22 communicated to the areas in PacifiCare outside of

23 claim operations that there was a relationship owner

24 for Lason.

25      MR. STRUMWASSER:  Q.  Okay.  So you were the
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 1 all-purpose -- all-purposes single point of contact,

 2 but it just hadn't been fully communicated to the

 3 entire company?

 4      A.  I look at relationship manager a little bit

 5 different than a single point of contact because we

 6 have -- for each process that we have sourced to Lason,

 7 we have a single point of contact.

 8          So whether it be an eligibility function or

 9 the functions within Ms. Vonderhaar's area or my data

10 capture organization, we have the single point of

11 contact.  For any of those areas, anything that would

12 be escalated from a Lason perspective, if it needed to

13 be escalated to Lason senior management, that would

14 come through me as the relationship manager.

15      Q.  So what I'm hearing, and you tell me if I've

16 got this right, is there was one relationship manager

17 for Lason but more than one single point of contact?

18      A.  Per outsource function, correct.

19      Q.  I think -- didn't you say there was only one

20 per outsource function but several outsource functions?

21      MR. VELKEI:  That's what she just said.

22      THE WITNESS:  Correct.

23      MR. STRUMWASSER:  Okay.  I'm going to show the

24 witness a copy of 572 in evidence, your Honor.

25      THE COURT:  Okay.
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 1      THE WITNESS:  Okay.

 2      MR. STRUMWASSER:  Q.  You've seen this document

 3 previously, right?

 4      A.  I have seen this.

 5      Q.  On the first page, the top e-mail from you,

 6 you write, "I think, as part of our transition, it will

 7 be critical to establish a communication path with one

 8 specific PHS contact and one main Lason contact."  Do

 9 you see that?

10      A.  I do, yes.

11      Q.  When you say, "I think, as a part of our

12 transition," what transition are you referring to?

13      A.  The -- what I'm referring to here would be

14 the -- the work that was being sourced to Lason,

15 managed by the claim operations.

16      Q.  Who is Tracy Sarallo?

17      A.  Tracy Sarallo was a -- she's no longer in the

18 role -- was a director in the organization who had

19 oversight of another, different vendor that PacifiCare

20 worked with.

21      Q.  In December of 2006, weren't you supposed to

22 be the PHS contact?

23      A.  No.  When I'm referring to a specific PHS

24 contact here, that's the point of contact for the work

25 that Ms. Vonderhaar was in, her area.
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 1      Q.  Are you aware that, in September of 2007,

 2 Ms. Berkel was calling for a single owner to manage all

 3 the resources around Lason and its downstream

 4 processes?

 5      A.  Yes, I was.  I believe I saw an e-mail where

 6 she asked for that.

 7      MR. STRUMWASSER:  Let me show you a copy of 705

 8 and see if that's the e-mail you have in mind.

 9      THE WITNESS:  Okay.

10      MR. STRUMWASSER:  Q.  Is this the e-mail you had

11 in mind?

12      A.  Actually, I'm not sure I saw the actual front

13 cover.  The second page is what I had in mind.

14      Q.  Okay.  So on the second page, Page 1679, under

15 No. 1, "Open-ACME single point of contact for

16 Lason/DocDNA including appropriate support personnel."

17          In September of '07, you were not the ACME

18 single point of contact for Lason DocDNA?

19      A.  No, not for the management of the work.

20      Q.  Who was?

21      A.  At that point, I believe Ms. Vonderhaar

22 assigned Mr. Moore to oversee the DocDNA inventory

23 management.

24      Q.  Mr.?

25      A.  Moore.
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 1      Q.  First name?

 2      A.  Bill.

 3      Q.  Bill Moore.  Do you know whether Ms. Berkel

 4 was aware of that?

 5      MR. VELKEI:  Calls for speculation.

 6      THE COURT:  If she knows.

 7      THE WITNESS:  I don't know if she was aware.

 8      MR. STRUMWASSER:  Q.  On that same page, at the

 9 bottom, continuing on to the next page, Ms. Berkel

10 lists ten issues -- ten Lason issues.  Do you see that?

11      A.  I do, yes.

12      Q.  Which, if any, of those issues did you have

13 responsibility for as the owner of the relationship?

14      MR. VELKEI:  Objection, misstates the testimony.

15 The witness said she didn't have responsibility for

16 these issues.

17      MR. STRUMWASSER:  That's the question.

18      MR. VELKEI:  That's not the question you asked.

19      THE COURT:  That's not the question.  You asked

20 her if she was the person who was responsible for any

21 of these ten items.

22      MR. STRUMWASSER:  Right.

23      MR. VELKEI:  As the owner of the relation- --

24 well.

25      THE COURT:  She was the owner of the relationship.
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 1      THE WITNESS:  As the owner of the relationship, I

 2 wouldn't have responsibility for these issues.  Again,

 3 in the other operational role as being over the data

 4 capture organization, my team would have been involved

 5 with some of these, not all of 1 through 10.  But they

 6 would have had involvement with some, yes.

 7      MR. STRUMWASSER:  Q.  Could you quickly just

 8 identify by number which ones your team would have been

 9 responsible for?  I'm not really asking you for what

10 you had involvement with, but for which ones would your

11 team have been responsible?

12      A.  My team would have been engaged in 1

13 through 6.

14      Q.  Thank you.  Now, at the end of the list of

15 ten, on Page 1680, Ms. Berkel says, "Heard through

16 grapevine Kelly Vavra," and four question marks, and

17 then, "(Reports to Doug Smith)," in parentheses.  Do

18 you know who, if anyone, told Ms. -- do you know

19 whether -- let me start that over.  I'm sorry.

20          Do you know who told Ms. Berkel that you were

21 responsible for these items?

22      A.  I do not.

23      Q.  Have you ever asked Ms. Berkel about this

24 document?

25      A.  Not that I'm aware of.
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 1      Q.  Do you have any knowledge of how it would have

 2 come to pass that Ms. Berkel would be told that you

 3 were the responsible party?

 4      A.  Again, I don't have knowledge, but I would

 5 just be making an assumption that the relationship

 6 owner was mentioned.

 7      Q.  She puts that parenthetical, "reports to Doug

 8 Smith."  Did you know Ms. Berkel personally in

 9 September of '07?

10      A.  I did not.

11      Q.  Were you aware that -- are you aware now, that

12 in February of '08, over a year and a half after the

13 Lason transition, PacifiCare people were still saying

14 that there was a need for someone to own the end-to-end

15 process with Lason REVA and ultimately claims/denied?

16      A.  I don't recall those specific components.

17      MR. STRUMWASSER:  Let me show you a copy of

18 Exhibit 711 in evidence.

19      THE WITNESS:  Okay.

20      MR. STRUMWASSER:  Q.  Now, you are copied on this

21 document up to the Nakashoji e-mail at the bottom of

22 the first page.  Do you recall seeing that?

23      A.  I do, yes.

24      Q.  One of the things going on here is that Ruth

25 Akahoshi is "recommending our" -- an end-to-end
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 1 oversight approach.  Do you see that?

 2      A.  I do, yes.

 3      Q.  Do you recall that being a proposal at the

 4 time?

 5      A.  I do, yes.

 6      Q.  Do you agree that at the time of

 7 Ms. Akahoshi's e-mails in February of '08 there was no

 8 end-to-end owner of the Lason process?

 9      A.  When I read through Ms. Akahoshi's e-mail and

10 all of the subsequent e-mails, to me, the ask here is

11 to have Lason -- in my recollection, this process is to

12 map out end-to-end all of the process from the point it

13 hits the mailroom to the point PacifiCare does that.

14 And that's what they worked on.

15          I don't recall it being having one individual

16 at United that had oversight for the -- you know, the

17 inventory management each step of the way.

18      Q.  And I see where you get the inference that

19 there was a concern about the absence of a detailed

20 mapping of the process.  I see that.  But Ms. --

21 Ms. Akahoshi's e-mail at the top of the first page says

22 "Back to our need for someone to own the end-to-end

23 process with Lason REVA and ultimately claims

24 paid/denied."  Do you see that?

25      A.  I do.
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 1      Q.  Are you aware today that there was a

 2 sentiment, at least among some people at PacifiCare,

 3 that there was a need for an owner of the end-to-end

 4 process in 2008?

 5      A.  No.  Being involved, how I recall it, was that

 6 we needed to have -- we needed to have this end-to-end

 7 flow.  We needed to be able to see a snapshot of the

 8 inventory and where it was.

 9          But we did not put in place or have a plan to

10 put in place one owner who would oversee the inventory

11 of each of those, no.

12      Q.  So your recollection of the events of this

13 period does not include any recollection that there was

14 anybody who was calling for an owner of the end-to-end

15 process; is that right?

16      A.  I think I just need for you to help me

17 understand, the owner of the end-to-end process, again

18 for me, the understanding was to have that documented

19 each step of the way, not the inventory managed as one

20 overall owner, no.

21      Q.  The second line of Ms. Akahoshi's e-mail

22 refers to a need for someone to own the end-to-end

23 process.  Would you agree that's a reference to a

24 person?

25      A.  I agree that it's a reference to a person.
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 1 But in terms of outlining and detailing the process

 2 from end to end.  And that was complete.  Not, once

 3 that was complete, the one person to own and execute on

 4 each of those components.

 5      Q.  So there was a need for one person to own the

 6 process until it was well documented; is that your

 7 testimony?

 8      A.  That is what I'm trying to say.

 9      Q.  You would agree that, as of February '08, it

10 was not sufficiently documented?

11      A.  So in February of '08, that was the need to

12 work with Lason to get that sufficiently documented.

13      Q.  Okay.  And you would agree that there was

14 nobody who owned responsibility for getting it

15 documented end to end?

16      A.  Before that time frame?

17      Q.  As of the date of Ms. Akahoshi's e-mail at the

18 top of 6591.

19      MR. VELKEI:  Can you read that original question

20 back, please?

21          (Record read)

22      THE WITNESS:  Right.  Prior to this -- to Lason

23 completing that, that owner was not assigned.

24      MR. STRUMWASSER:  Q.  Now, the balance of this

25 e-mail is a transmittal of the end-to-end work flow
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 1 that was prepared by the folks who are identified

 2 there, right?

 3      A.  I'm not certain if everybody in this e-mail

 4 chain participated in the end-to-end flow.

 5      Q.  Let me do it this way.

 6      A.  Okay.

 7      Q.  Take a look at the second page, 6592.  We have

 8 an e-mail from Mr. Nakashoji on February 4, at 3:38

 9 p.m.  Do you see that one?

10      A.  I do, yes.

11      Q.  He says, "To all:  Attached is the final

12 version of the end-to-end work flow that Kane/Joythi

13 have compiled based on your feedback."  Do you see

14 that?

15      A.  I do, yes.

16      Q.  He says, "If I do not hear from you by the end

17 of this week, I will assume you have approved."  Do you

18 see that?

19      A.  I do, yes.

20      Q.  Then Ruth Akahoshi says, "I'll need to discuss

21 this with Jane Knous and some other folks, including

22 Ms. Berkel, as I recommend our end-to-end oversight

23 approach requires a more detailed process flow."

24          Do you see that?

25      A.  I do.
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 1      Q.  And then Mr. Nakashoji replies at the bottom

 2 of the first page, "Let me be clear.  Your approval

 3 means you agree with the accuracy of what is depicted

 4 on the work flow, nothing more, nothing less."  Do you

 5 see that?

 6      A.  I do.

 7      Q.  So as of that last e-mail from Mr. Nakashoji,

 8 there is a work flow that has been produced and is, I

 9 guess, pending final approval and sign-off of whoever

10 has any further thoughts, right?

11      A.  Correct.  He's waiting for final feedback.

12      Q.  Right.  Then after that, Ms. Akahoshi is

13 saying, "We need someone to own the end-to-end

14 process."  Does that suggest to you that that's a

15 someone to own the process after it's documented?

16      MR. VELKEI:  Calls for speculation.

17      THE COURT:  If you know.

18      THE WITNESS:  I don't -- I don't know.

19      MR. STRUMWASSER:  Our next in order, your Honor.

20      THE COURT:  911.  It's an e-mail with a top date

21 February 11th, 2008.

22          (Department's Exhibit 911 PAC0124658

23           marked for identification)

24      THE WITNESS:  Okay.

25      MR. STRUMWASSER:  Q.  Okay.  Do you recognize this
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 1 e-mail chain?

 2      A.  I do now after reading it again, yep.

 3      Q.  So the subject line of the e-mails is "End to

 4 End Oversight - Great News."  Do you see that?

 5      A.  I do.

 6      Q.  And the -- right after Ms. Berkel's sort of

 7 forwarding e-mail, there's an e-mail to her from

 8 Ms. Akahoshi saying that Mr. Parsons has agreed to lead

 9 the project.  Do you see that?

10      A.  Yes, I do.

11      Q.  And about halfway down that first paragraph,

12 she writes that Mr. Parsons had a meeting with Kelly

13 Ellen and Doug on February 8.  That's you,

14 Ms. Vonderhaar and Mr. Smith, right?

15      A.  Correct.

16      Q.  And she says, "He will mention the need to

17 have a process owner overseeing all these activities

18 for the long haul."  Do you see that?

19      A.  Yes, I do.

20      Q.  Do you recall Mr. Parsons saying there was a

21 need to have a process owner overseeing these

22 activities for the long haul?

23      A.  I don't specifically remember him saying that,

24 no.

25      Q.  You don't.  And irrespective of specific words
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 1 or that conversation, do you recall any time in

 2 February -- around February of '08, anybody saying the

 3 Lason process needs an owner end-to-end for the long

 4 haul?  And I don't mean just the words "long haul" but

 5 for the ongoing process.

 6      A.  Again, not the actual management of the work,

 7 no.

 8      Q.  Would you agree that, in February of '08,

 9 there was, prior to Mr. Parsons intercession here,

10 there was no such end-to-end process owner?

11      A.  Of all of the issues combined, no.

12      Q.  And there hadn't been since the Lason -- the

13 transition of PacifiCare work to Lason?  There has

14 never ever been -- up until at least this point, there

15 had never been a single process owner end to end?

16      A.  Not that I'm aware.

17      Q.  Couple lines down, Ms. Akahoshi says she gave

18 Mr. Parsons "every process flow I had, and he said he

19 had brain overload reading them."  Do you see that?

20      A.  Yes, I do.

21      Q.  Do you know what process flow -- flows she's

22 referring to?

23      A.  I don't know every process flow that she had,

24 no.

25      Q.  Well, I understand that.  But do you know
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 1 every process flow she gave to Mr. Parsons?

 2      A.  I don't know every flow she gave.

 3      Q.  Do you know how many there were?

 4      A.  I do not.

 5      Q.  Do you know whether in toto they were very

 6 complex?

 7      A.  I don't.  I don't know what would be

 8 considered complex to Mr. Parsons.

 9      Q.  Let's go back to 896, the diagram, again.

10      A.  Okay.

11      Q.  Ms. Vavra, is this a process flow?

12      A.  Yes, I would consider this a process flow, you

13 know, from the -- for the touch points of Lason.

14      Q.  Do you know whether this is some or all of

15 what Mr. Parsons was given and is referred to in 911?

16      A.  I don't know

17      Q.  Is this process flow still in effect today?

18      MR. VELKEI:  Calls for speculation, lack of

19 foundation.

20      THE COURT:  If she knows.

21      MR. VELKEI:  It does say "draft" on there.  I'm

22 not sure it was ever in effect.

23      THE WITNESS:  I would just have to review every

24 single process to see if anything has changed.

25          I would say just right off the bat in Box 3,
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 1 no, because the -- I shouldn't say no.

 2          Some of the components don't exist today that

 3 are in here.  So it might look a little bit different.

 4 But looking at this, the boxes on -- are still pieces

 5 that Lason does today.

 6      MR. STRUMWASSER:  Q.  Would there be a more recent

 7 document entitled "Front End Lason Activity Work Flow"?

 8      A.  I don't know if there's one more current.

 9      Q.  Well, would it be safe to say that there's

10 going to be a front end Lason activity work flow

11 document that will be in effect today?

12      A.  I would say yes.

13      Q.  So what we then know is, either this document

14 or something that has superceded it is in effect today,

15 right?

16      A.  Correct.

17      Q.  To the best of your knowledge, has there been

18 any effort since September of 2006 to simplify the

19 front end Lason activity work flow?

20      A.  There was a lot of work to -- being done to

21 simplify on the non-keyable component of the work flow,

22 yes.

23      Q.  That would have been the categorization of

24 documents, right?

25      A.  That would entail the work that Jon Murray
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 1 worked on with Lason.

 2      Q.  Right.  And I understand we've taken a lot of

 3 testimony here about the number of categories that

 4 Lason was supposed to -- the number of categories of

 5 documents that they were classifying and that sort of

 6 thing.  But I don't understand that to be a part of the

 7 work flow because it doesn't really affect the work

 8 flow, does it?

 9          Work flow is typically -- let me withdraw that

10 question, ask you a separate question.

11          Work flow has to do with where the documents

12 go, right, how they flow through the organizations?

13      A.  I would agree with that statement.  However,

14 in Box 15, that's where a lot of that simplification

15 occurred, so I guess --

16      Q.  Just to close that piece of the question,

17 setting aside Mr. Murray's efforts with respect to

18 simplifying the classification scheme for non-keyable

19 documents, has there been any amendment to simplify the

20 front end Lason activity work flow?

21      MR. VELKEI:  What's the relevance of this?  Just

22 object on the grounds of relevance.

23      THE COURT:  Overruled.

24      THE WITNESS:  There -- throughout certain

25 components of -- or numbers of these boxes and still
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 1 ongoing today, there are changes made to the standard

 2 operating procedures that they would follow within

 3 these boxes that would either further clarify or, in

 4 some cases, simplify the process as well.

 5      MR. STRUMWASSER:  Q.  Then truly I think we can

 6 now close this.  There may have been efforts to

 7 simplify activities within the boxes, but the number of

 8 boxes, the layout, and the directions of the arrows,

 9 there's been no effort to simplify that.  Am I correct?

10      A.  Again, I just need to look here.

11      Q.  Sure.

12      A.  To my knowledge, these boxes would still exist

13 as functions today.

14      THE COURT:  Can we take a short break?

15      MR. STRUMWASSER:  Absolutely.

16          (Recess taken)

17      MR. STRUMWASSER:  Exhibit 912, your Honor.

18      THE COURT:  Okay.  912 is an e-mail with a top

19 date of January 3rd, 2008.

20          (Department's Exhibit 912 PAC0647060

21           marked for identification)

22      THE WITNESS:  Okay.

23      MR. STRUMWASSER:  Q.  Do you recognize this

24 e-mail, Ms. Vavra?

25      A.  I do, yes.
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 1      Q.  Now, this one-paged document was produced to

 2 us as such.  In other words, when PacifiCare unitized

 3 it, we just got one page without an attachment.

 4          The text of the e-mail itself has a row for

 5 attachments and refers to a Visio-Lason_Workflow.pdf.

 6 And when we searched all of the documents that were

 7 produced to us thus far, it turns out there is exactly

 8 one document that has that file name.  And it is in

 9 fact Exhibit 896.

10          So far as you recall, was 896 the attachment

11 to 912?

12      A.  I honestly don't know.

13      Q.  Okay.  I appreciate that.  Now, the top e-mail

14 from Mr. Parsons says, "Attached is a Lason work flow."

15 And he says he counts seven steps from the time of RMO

16 receipt to a document landing in the DocDNA queue, and

17 he's wondering if there's opportunity to consolidate or

18 eliminate some of those steps.  Do you see that?

19      A.  I do, yes.

20      Q.  So take a look at 896 for us, if you would,

21 please.  Can you identify seven steps from RMO receipt

22 to the DocDNA queue?

23      A.  I count seven to Box 26 for PHS department

24 queues.

25      Q.  To Box 26, did you say?  I'm sorry.  I just
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 1 didn't hear you?

 2      A.  To Box 26, yeah, where it says "PHS Department

 3 Queues."  Oh, wait.  Oh, I'm sorry.  Box -- let me

 4 recount.

 5          So seven to Box 33, the REVA index queues.  I

 6 guess I'm not sure which one he's referring to here, if

 7 it's 26 or 33.

 8      Q.  Why don't you identify the steps for us from

 9 receipt by the mailroom until Box 26.

10      A.  So I would start the Lason mailroom in Salt

11 Lake City at Box 4.

12      Q.  Mm-hmm?

13      A.  And then through Box 8 into 9, when it's

14 deemed non-keyable.  And then down to 14 to scan it in

15 the DocDNA.  And then 15 for categorization.  And then

16 down to 26, when it goes into each of the queues.

17      Q.  Where do you understand -- well, let me ask it

18 this way.  Is Box 26 what you understand to be what

19 Mr. Parsons refers to as "in the DocDNA queues"?

20      A.  That would be my understanding.

21      Q.  Okay.  Now, Mr. Parsons is wondering if

22 there's an opportunity to consolidate or eliminate some

23 of these steps.  Do you see that?

24      A.  I do, yes.

25      Q.  Do you know what, if anything came of
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 1 Mr. Parsons's observation about consolidating or

 2 eliminating steps?

 3      A.  I don't offhand, no.

 4      Q.  Do you also remember, Ms. Vavra, hearing

 5 complaints throughout 2007 that there was no owner of

 6 the DocDNA PPO queue?

 7      A.  Not offhand, no.

 8      Q.  The phrase "DocDNA PPO queue" refers to a

 9 queue where correspondence related to PPO claims would

10 be routed, right?

11      MR. VELKEI:  Calls for speculation.

12      THE WITNESS:  I don't know how the DocDNA queues

13 were set up.

14      MR. STRUMWASSER:  Q.  And you don't have an

15 understanding of what the phrase "DocDNA PPO queue"

16 refers to?

17      A.  Correct, I don't know what kind of documents

18 go in that queue.

19      Q.  You were not the owner of any DocDNA queue,

20 were you?

21      A.  I was not.

22      Q.  Would you expect as the overall -- the owner

23 of the overall Lason relationship to know who the owner

24 is of the DocDNA PPO queue?

25      A.  I would not.
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 1      MR. STRUMWASSER:  Let me show you a copy of

 2 Exhibit 606.

 3      THE WITNESS:  Okay.

 4      MR. STRUMWASSER:  Q.  Have you ever seen this

 5 document before?

 6      A.  I recall seeing minutes from these meetings.

 7 I don't know if I saw this one specifically, but the

 8 format is familiar.

 9      Q.  You were aware that there were biweekly

10 transaction deep dive meetings taking place during this

11 period?

12      A.  I didn't participate.  I don't know if they

13 were biweekly.  I just know meetings occurred.

14      Q.  Turn to Page 1820.  And the third bullet on

15 that page, "DocDNA PPO queue cannot find the owner of

16 this queue."  In this context, in the context of this

17 document, and the balance of what you have here, are

18 you able to discern what is referred to here as a PPO

19 queue?

20      A.  I am not.

21      Q.  Anybody ever ask you who owned the DocDNA PPO

22 queue?

23      A.  Not that I recall because operations areas

24 work those queues.

25      Q.  The operation areas?  I'm sorry.



14894

 1      A.  Different operational areas within operations

 2 actually own the different DocDNA queues.

 3      MR. STRUMWASSER:  Let me show you a cop copy of

 4 Exhibit 370, your Honor.

 5      THE COURT:  One of the pages is upside-down.  I

 6 don't think it's a tragedy or anything.  My Page

 7 PAC0348628.

 8      MR. STRUMWASSER:  I see that.

 9      THE COURT:  Upside-down.

10      MR. STRUMWASSER:  Here's some good news, I don't

11 think I have questions about it.

12      THE COURT:  Oh, good.

13      MR. STRUMWASSER:  Q.  Well, Ms. Vavra, you should

14 feel free to take a look at as much as you like, but my

15 questions are going to be on Page 8617.

16      A.  Okay.

17      Q.  Do you recognize this document, Exhibit 370?

18      A.  Not all of the slides in the doc, but I'm

19 familiar with the 10/18 Lason summit.

20      Q.  The table on Page 8617?

21      A.  Starting on 8617.

22      Q.  The last row is entitled "DocDNA.  So we're

23 now in November of 2007.  And as I understand it, the

24 inventory management for DocDNA queues is unacceptable

25 in terms of quantity and age of those documents.  Is
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 1 that right?  Was that the condition at the time?

 2      A.  Again, I don't -- did not have insight into

 3 the management of those queues, but that's what it

 4 indicates right here.

 5      Q.  Were you aware, in November of '07 or

 6 thereafter, that, as of November of '07, the inventory

 7 management quantity and age was unacceptable in April

 8 of 2008?

 9      A.  I'm not close enough to know what will be

10 deemed unacceptable or not in terms of DocDNA inventory

11 or quantity.

12      Q.  One doesn't have to know what was deemed

13 unacceptable to know whether or not anybody was

14 expressing the view that these were unacceptable at the

15 time.  Were you aware of anybody expressing that view?

16      MR. VELKEI:  And you mean April of 2007, right?

17      MR. STRUMWASSER:  Except it says "April 2008."

18 But --

19      THE WITNESS:  The summit was --

20      MR. VELKEI:  This is a November '07 document.

21      THE WITNESS:  -- was '07.

22      MR. STRUMWASSER:  Q.  So do you understand the

23 references to '08 to be an error?

24      A.  I would assume.

25      Q.  Okay.  Then my prior question as to April
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 1 2007, were you aware that this sentiment, that

 2 inventory management quantity and age was unacceptable

 3 in April of '07, that that sentiment was being

 4 expressed in late November -- excuse me, late 2007?

 5      A.  I was aware that they felt the inventory was

 6 high.

 7      Q.  Were you aware that routing rules were deemed

 8 to be unclear and contribute to the multiple queue

 9 shuffle and aging?

10      A.  That was part of the work about -- around --

11 yes.  That was part of the work around making the

12 routing logic and the complex -- you know, easing the

13 complexity of the queues.

14      Q.  That was the need for the Murray rework,

15 right?

16      A.  Right.

17      Q.  And were you aware that the reporting was

18 deemed not to be adequate?

19      A.  I don't -- I don't recall being engaged in the

20 reporting piece.

21      Q.  Okay.  With respect to these three bullets,

22 two of which you were aware of and, I gather, the third

23 one you were not -- independent of your awareness of

24 what people thought, did you have any opinion in late

25 2007 as to whether, from your own point of view, the
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 1 inventory management or the routing rules or the

 2 reporting were inadequate?

 3      A.  I just wasn't close enough to the oversight of

 4 that work to give an opinion.

 5      Q.  Do you remember hearing complaints in 2007

 6 that secondary document process did not have proper

 7 oversight?

 8      A.  I was aware of issues that were brought up

 9 around secondary -- around secondary documents, not

10 necessarily inadequate oversight.

11      Q.  Were you aware that there were complaints

12 about inadequate oversight of secondary documents?

13      A.  Again, it was brought to my attention that

14 there was an issue with the secondary documents and

15 instructions for that process.

16      Q.  Brought to your attention by whom?

17      A.  It was on -- you know, it was one of the

18 issues that occurred.  I don't recall exactly who

19 submitted it.

20      Q.  And you say that it was brought to your

21 attention that there was an issue with the secondary

22 documents and instructions for that process, and I

23 gather that also is a reference to Mr. Murray's manual

24 and that process; is that correct?

25      A.  No.  Secondary documents are actually
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 1 independent of Mr. Murray.

 2      Q.  So what was the issue with respect to

 3 secondary documents that was brought to your attention?

 4      A.  That there were secondary documents with Lason

 5 that were not being indexed as they were waiting for

 6 updated instructions.

 7      Q.  Independent of that instruction question, were

 8 you aware that there was a sentiment within some folks

 9 at least at PacifiCare that the management of -- that

10 there was no proper oversight of the secondary document

11 process?  Not any more question of whether the

12 instructions were adequate but whether there was

13 sufficient oversight?  Were you aware of that in 2007?

14      MR. VELKEI:  That's been asked and answered.

15 Question from six ago, "Were you aware that there were

16 complaints about inadequate oversight?"

17      MR. STRUMWASSER:  The answer didn't answer that.

18      THE COURT:  Were you aware?

19      THE WITNESS:  Not that I recall.

20      MR. STRUMWASSER:  Let's take a look at Exhibit

21 577.  I am sorry, but in case you have not been

22 introduced to the wonders of small print --

23      THE WITNESS:  Okay.  There are still some words

24 that I can't make out, but I got through it the best

25 that I --
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 1      MR. STRUMWASSER:  Q.  All right.  First of all, do

 2 you recognize in general -- did you receive documents

 3 like this, DocDNA and REVA weekly call issues list?

 4      A.  Yes, I would get copied on these.

 5      Q.  Now, you ran a weekly call with respect to the

 6 Lason relationship, right?

 7      A.  I didn't necessarily facilitate the call,

 8 running it.  But there's -- there is one in place, yes,

 9 with myself or my director.

10      Q.  Are these minutes from that, from your call?

11      A.  Not from a call that I facilitate.

12      Q.  Well, are these minutes from the weekly Lason

13 call that you didn't facilitate but participated in

14 some of the time?

15      A.  That is correct.

16      Q.  Got it.  Row 11, Item 10 -- are you with me so

17 far?

18      A.  I am.

19      Q.  -- relates to secondary document process for

20 PPO performed by Mexico.  Do you see that?

21      A.  I do.

22      Q.  Under the "Report" column, Column D, it asks

23 the question, "Who has oversight of the secondary doc

24 process performed by Lason Mexico?"  And I think that's

25 just a question mark after that.
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 1      THE COURT:  It's in the possessive.  I think

 2 that's what it is.  Why, I don't know.  I think it says

 3 "Mexico's" possessive.

 4      MR. STRUMWASSER:  Q.  And on a recent call, it was

 5 discussed that San Antonio should have oversight.  Do

 6 you remember a call around September of '07 in which it

 7 was discussed -- in which the question was posed who

 8 has oversight of the secondary doc process?

 9      A.  Not -- not a call that I specifically

10 remember, no.

11      Q.  Do you recall a discussion elsewhere in this

12 period?  Do you remember that being a topic?

13      A.  Just in terms of seeing it on the minutes, you

14 know, I can recall that, not necessarily being on the

15 call itself.

16      Q.  So you remember it being on the calls in that

17 series of calls that you sometimes attended and

18 sometimes didn't?

19      A.  Yeah, I remember talking about the secondary

20 doc process, not necessarily, you know, talking about

21 oversight but some of the -- some of the issues that

22 were occurring there.

23      Q.  Okay.  And is it consistent with your

24 recollection around this time that, in fact, no one had

25 oversight responsibility for the secondary document
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 1 process in Mexico?

 2      A.  From an operations perspective within

 3 PacifiCare, it's my understanding that they had not

 4 assigned an owner.

 5      Q.  Is there a default when that happens, there's

 6 nobody in operations who has a -- there's no owner in

 7 operations, would the duties and responsibilities of

 8 ownership thereby devolve to you or some other

 9 specified person?

10      A.  I'm not aware of a default -- documented

11 default.

12      Q.  So whoever put this together said there was a

13 need to assign PHS ownership in Column E.  Do you agree

14 that in this period there was a need to assign PHS

15 ownership?

16      A.  Not owning that process, I don't know.

17      Q.  Okay.  Are you aware that PacifiCare

18 experienced problems with Lason in Mexico failing to

19 index thousands of secondary documents because of a

20 breakdown in the secondary document process?

21      A.  I'm aware of the issues that occurred with the

22 secondary documents.  I would not agree on the comment

23 around the failing after the analysis was done on those

24 documents.

25      Q.  What do you understand the problem to have
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 1 been??

 2      A.  There were -- my understanding, there were

 3 different components to that total inventory.  Several

 4 thousands, though -- I don't have the numbers off the

 5 top of my head -- actually, were indexed so that the

 6 number reported was actually not accurate.

 7          And there were some components within the

 8 secondary documents that actually were not outlined in

 9 the procedures.  So there was a component of that

10 volume that they were waiting to have those

11 instructions provided that they had not indexed at that

12 point.

13      Q.  So that was a breakdown.  It's just that it

14 was a breakdown not attributable to Lason but rather

15 PacifiCare?

16      A.  A breakdown in the clarification of standard

17 operating procedure.

18      Q.  Let me show you Exhibit 365 in evidence.

19          And Ms. Vavra, I'm going to ask you about page

20 6872.

21      A.  Okay.

22      Q.  First of all, do you recognize Exhibit 365?

23      A.  I do, yes.

24      Q.  Was this a document that was generated in

25 connection with the Lason summit?
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 1      A.  My -- I think the Lason summit was a component

 2 of this.  I don't recall that this was created just for

 3 that.

 4      Q.  So it also was not created specifically for

 5 the Lason deep dive?

 6      A.  I don't believe not specifically for.  I

 7 believe components were used in both of those events --

 8 of this document.

 9      Q.  That is to say, components coming out of or

10 that were related to both the deep dive and the Lason

11 summit are found in Exhibit 365?

12      A.  Correct.

13      Q.  Okay.  And so what's going on that gave rise

14 to the need for a December 10, 2007 PHS claims

15 on-boarding update?

16      A.  I'm not sure that I understand the -- when you

17 say "what's going on."

18      Q.  Let me ask this.  Do you know -- this title,

19 "PHS claims on-boarding paper," do you know what this

20 title refers to?

21      A.  I'm not sure -- I'm not sure what the intent

22 or definition of "on-boarding" means for this document.

23      Q.  Do you know the purpose of putting this

24 document together, why this was put together?

25      A.  My understanding is a summary, just a summary
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 1 to do an update.

 2      Q.  Does on-boarding refer to bringing a process

 3 back into the company from an outsourced vendor?

 4      A.  No.

 5      Q.  What does "on-boarding" mean?

 6      A.  I mean, in terms -- when I would think of

 7 "on-boarding," it is how, you know, how we're looking

 8 at doing a new process and, you know, looking at each

 9 step of the way is not -- it would not be referring to

10 bringing something that was sourced back into the

11 operation.

12      Q.  So around November of -- excuse me -- December

13 of '07, what process was being on-boarded?

14      A.  Again, I don't know -- I don't know for the

15 author of this document, what their definition of

16 on-boarding was here.

17      Q.  I understand that.  But my question was not

18 necessarily about his or her intention.  My question

19 is, what was going on that was being on-boarded at

20 PacifiCare in those days?

21      A.  I think it's discussing each one of these --

22 each one of these specific initiatives and providing an

23 update on those.

24      Q.  Were there any new PHS claims processes to on

25 board in December of '07.
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 1      MR. VELKEI:  Lack of foundation.

 2      THE COURT:  If you know.

 3      THE WITNESS:  I don't know.  Not that I'm aware

 4 of.

 5      MR. STRUMWASSER:  Q.  And now Page 6872, this is a

 6 reference to the Lason Mexico episode, right?

 7      A.  Not sure what your reference is.  But

 8 "episode" is a reference to the secondary documents

 9 that are actually worked in Mexico.

10      Q.  The one that you testified to a few minutes

11 ago, this is the episode to which you were referring,

12 right?

13      A.  Yeah, the work that they do on secondary docs,

14 correct.

15      Q.  And we have a paragraph under the heading

16 "Background."  I'm just going to ask you, is there

17 anything in that paragraph with which you disagree,

18 sitting here today.

19      A.  Yes.  What I disagree with in the first

20 sentence is that there was approximately 9,000 PPO

21 secondary documents that were -- that were not indexed.

22 I don't believe that volume to be accurate.

23      Q.  Do you know what the correct number is?

24      A.  I don't know what the ending volume was, but

25 there was -- there was a good percentage of that 9,000
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 1 that, when they did the analysis on it, that actually

 2 were indexed.  I just don't know what that final number

 3 was off the top of my head.

 4      Q.  Then setting aside the question, for the

 5 moment, the question of whether or not they were

 6 indexed, was there a problem with the handling of the

 7 full 9,000 such that they were not properly and timely

 8 processed?

 9      MR. VELKEI:  Objection, vague as to "timely

10 processed."  They're not claims.  The issue is whether

11 they were indexed, not timely processed.

12      THE COURT:  Is there another issue?  Can you

13 answer the question or do you need it rephrased?

14      THE WITNESS:  Probably rephrased because these

15 aren't actually claims.

16      MR. STRUMWASSER:  Q.  They're not?

17      A.  They're not actually claims.

18      Q.  They're documents, right?

19      A.  Right, they just need to be indexed to a claim

20 that's already been paid.

21      Q.  So they're secondary documents, right?

22      A.  Correct.

23      Q.  So somebody thought at this point that there

24 were 9,000 of them that had not been indexed to a claim

25 or member, right?  Somebody thought that?



14907

 1      A.  Somebody thought that.

 2      Q.  What gave them the impression that there were

 3 9,000 that were not properly indexed to a claim or

 4 member?

 5      MR. VELKEI:  Calls for speculation.

 6      THE COURT:  If you know.

 7      THE WITNESS:  I don't know what caused them to

 8 come up with that number.

 9      MR. STRUMWASSER:  Q.  But something happened to a

10 total of 9,000 claims leading to an inference that they

11 had not been properly indexed, right?

12      A.  Right.  There, again, are different components

13 to this, but there is a subset of the secondary

14 documents where it was communicated that they didn't --

15 Lason being "they" -- did not have a documented process

16 to index that document, so they did not -- they waited

17 until they got that documentation to actually index

18 those documents.

19      Q.  What's the consequence of a document not being

20 indexed by Lason?

21      A.  If it's not indexed -- or until it's indexed,

22 they would not -- or -- if a call came in, they would

23 not be able to at that point go out there and search by

24 the member or the claim number to view that document.

25 They would have to go through a much cumbersome process
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 1 to look at that image.

 2      Q.  Would you agree that that document, if it

 3 wasn't indexed, could not be retrieved by the normal

 4 process?

 5      A.  I -- I'm not sure what the normal process

 6 would be.  But you couldn't -- you wouldn't be able to

 7 retrieve it by the member or the claim number.

 8      Q.  Is it the case that there was a point at which

 9 approximately 9,000 PPO secondary documents could not

10 be retrieved by claim or member?

11      A.  And again, I don't -- I don't believe it was

12 the 9,000.  Upon analysis, there was a subset of that

13 that -- that were indexed.  I don't -- I don't recall

14 again if it was a claim or the member number, but it

15 was not the full 9,000.

16      Q.  So in continuing this paragraph, in

17 questioning how this backlog occurred, it was

18 discovered that Lason oversight management in Livonia

19 changed in June 2007.  That's true, right?

20      A.  I don't -- I don't recall a change in

21 management, but somebody has that here.

22      Q.  You don't have any basis to disagree with

23 that, right?

24      A.  I don't have a basis to agree or disagree.

25      Q.  Do you have a basis to disagree with the
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 1 statement that Lason oversight management in Livonia

 2 instructed Lason in Mexico to halt the secondary

 3 document process because they did not have documented

 4 process instructions?  So far as you know, is that true

 5 or false?

 6      A.  It was communicated to me that they did not

 7 have the appropriate instructions.

 8      Q.  Okay.  And the conclusion of that paragraph,

 9 that Lason management and Lason Mexico did not address

10 the issue with PHS timely, so far as you know, is that

11 true?

12      A.  No.  I'm not -- I'm not aware that that is --

13 issue was not addressed timely.

14      Q.  Are you aware that it was addressed timely or

15 you just don't have any knowledge independent of this

16 document?

17      A.  I don't know the time frame that elapsed

18 between them.

19      Q.  Then there's a list of root causes for the

20 problem.  "Root Cause 1 - Lason did not have documented

21 process instructions with PHS."

22          I gather you agree that that was in fact

23 something that happened?

24      A.  Correct, they did not have all of the

25 instructions.
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 1      Q.  The second root cause, "PHS did not provide a

 2 reject process to Lason Mexico," do you have any reason

 3 to disagree with that?

 4      A.  I'm not familiar with a reject process on

 5 secondary documents.  So I'm -- I'm not sure on that.

 6      Q.  The third root cause, "There were multiple

 7 indexing Cover Sheets within PHS," do you have any

 8 reason to disagree with that finding?

 9      A.  I am aware that there were multiple cover

10 sheets, and they went down to one.

11      Q.  "Root Cause 4 - No File Reconciliation between

12 Lason Mexico and Imaging Team," do you have any reason

13 to disagree with that?

14      A.  That was -- that is something that was

15 developed.

16      Q.  "Root Cause 5 - PHS/United Management

17 Oversight.  There has been no consistent oversight of

18 this function by PHS/United."  Do you agree with that

19 finding?

20      A.  No, I don't agree that there wasn't consistent

21 oversight.  The issue was determining where --

22 ultimately where the final oversight would be, whether

23 it be in claim or whether it be a function of the RMO.

24      Q.  So there was -- would you agree there was

25 inconsistency in PHS United oversight as to who had
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 1 responsibility for the oversight?

 2      A.  I don't consider there being inconsistency.

 3 It was a decision needing to be made, similar to other

 4 functions, of what operations area that that oversight

 5 would go in.

 6      Q.  So then setting aside the word "consistency,"

 7 would you agree that there was nobody who had overall

 8 responsibility for the oversight of this function by

 9 PHS/United?

10      MR. VELKEI:  At the time?

11      MR. STRUMWASSER:  Yes.

12      THE WITNESS:  No.

13      MR. STRUMWASSER:  Q.  At the time of -- in August

14 of 2007?

15      A.  I'll just have you repeat that.

16      Q.  Sure.  This document refers to a condition

17 that was discovered in August of 2007, right?

18      A.  Correct.

19      Q.  And do you agree that there was nobody in

20 PHS/United who had oversight responsibility for this

21 function?

22      A.  No.

23      Q.  No, you would not agree?

24      A.  I would not agree.

25      Q.  So you just think that Root Cause No. 5 is



14912

 1 wrong?

 2      A.  I think that Root Cause -- correct.  I think

 3 that's wrong.

 4      Q.  Do you know who wrote this slide?

 5      A.  I do not.

 6      Q.  There's a statement here with respect to Root

 7 Cause No. 5, "Because this function resides in an RMO,

 8 the Data Capture Group will manage this work on a go

 9 forward basis."

10          Is that true?

11      A.  From that point on, that is true.

12      Q.  "Data Capture Group," we know who that is,

13 right?

14      A.  We do.

15      Q.  That's you, right?

16      A.  That is correct.

17      Q.  Prior to this date, you did not have

18 responsibility for oversight of this function on behalf

19 of PHS/United, correct?

20      A.  Correct.

21      Q.  When you took it over, whom were you

22 replacing?

23      A.  We didn't replace an individual.  I -- we put

24 it under an individual on our team, and we took the

25 responsibility from the transactions team, didn't
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 1 actually replace an individual.

 2      Q.  I understand that.  Did the duties you

 3 assumed, your team assumed, were those assumed from a

 4 specific person in transactions?

 5      A.  They would have been assumed under the

 6 components that Ms. Vonderhaar's team had.

 7      Q.  Was there a single person in transaction who

 8 was -- transactions who was responsible for oversight

 9 of the PHS secondary -- the PPO secondary documents at

10 Lason Mexico.

11      MR. VELKEI:  Within Ms. Vonderhaar's team?

12      MR. STRUMWASSER:  Q.  Without restriction.

13      A.  I do not know who she had -- who -- the name

14 of the individual she had.

15      Q.  So let me just make sure I know where we are

16 here.  Your testimony is you took it over around the

17 time of this document.  You took the responsibility

18 from Ms. Vonderhaar's area or division.  And you don't

19 know whom you were succeeding in that or if there was a

20 specific person that you were succeeding in taking it

21 over, correct?

22      A.  Correct, I don't know that team member.

23      Q.  Was there a transition?

24      MR. VELKEI:  Objection, vague.

25      THE COURT:  If she knows.
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 1      THE WITNESS:  I wouldn't call -- not a transition,

 2 because the -- it wasn't moving a new function to

 3 Lason.  The oversight reporting and all of that piece

 4 of it would have moved to my data capture team.

 5      MR. STRUMWASSER:  Q.  So were there meetings,

 6 exchange of files, handing over responsibilities?

 7      A.  I don't know.

 8      Q.  And it's your testimony that, prior to your

 9 unit assuming that responsibility, there was consistent

10 oversight of this function by PHS/United?

11      A.  Again, not sure what's meant by "consistent

12 oversight," but, yes, I do believe that there was

13 oversight in the transaction operations organization

14 over the secondary documents.

15      Q.  And this problem with Lason Mexico, with

16 however many thousand documents were involved, that was

17 not a failure of oversight by PHS or United; is that

18 your view?

19      A.  Correct.  I don't believe it was an oversight

20 on behalf of PHS-United.

21      Q.  It was an oversight failure on behalf of

22 PHS-United?

23      A.  I'm sorry?

24      Q.  You don't believe was an oversight failure on

25 behalf of PHS-United?
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 1      A.  Correct, correct.

 2      Q.  Thank you.

 3          You were responsible for -- in part, for

 4 setting and monitoring service level agreements with

 5 Lason in 2006 and 2007, right?

 6      A.  Correct.  I participated in that process.

 7      Q.  Were there, in 2006 and 2007, SLAs applicable

 8 to Lason to work on PacifiCare -- PLHIC regarding the

 9 indexing of secondary documents?

10      A.  In -- I don't -- no, not at that time.

11      MR. VELKEI:  Do you have a sense of whether you're

12 going to be done today?

13      MR. STRUMWASSER:  I have a sense we're not going

14 to be done.

15      MR. VELKEI:  If I could suggest something -- could

16 I just talk to the witness for one minute before we

17 start something new?

18      MR. STRUMWASSER:  Let me go off the record.

19          (Recess taken)

20      MR. VELKEI:  Your Honor, Ms. Vavra called, and she

21 can stay over.  And direct is a half hour, 40 minutes.

22 So assuming that that works for folks -- I don't see

23 why it wouldn't.

24      MR. STRUMWASSER:  Doesn't work for us.  We've got

25 planes in three hours.  We're flying to Los Angeles for
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 1 the witness down there tomorrow.

 2      THE COURT:  Oh, right.

 3      MR. STRUMWASSER:  So -- but we do have a couple of

 4 vacancies the week of January 31st, I believe.

 5      MR. VELKEI:  How about -- it's just so hard.  She

 6 is really out of pocket until late February.  That's

 7 why we're really trying to make this work.  Can we do

 8 it by video, where you take it -- she'd be here, and

 9 you just take the questioning from video?  This is

10 just -- it's just a difficult -- she's been back a

11 couple times already.  If we're that close --

12      MR. STRUMWASSER:  This is not an unusual thing to

13 happen in trials.

14      THE COURT:  How close are we?

15      MR. STRUMWASSER:  I probably have another hour.  I

16 see that we've got the video stuff --

17      MR. VELKEI:  I've got ten minutes.

18      THE COURT:  Okay.

19      MR. STRUMWASSER:  I thought about suggesting we go

20 a little long, but I don't think that's going work

21 because of airplane reservations.

22      MR. VELKEI:  I almost feel like it would be better

23 for you to get on a plane and go town to Los Angeles,

24 finish up there, and fly home, frankly, because

25 tomorrow morning you're not going to have anything to
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 1 do.  You may as well fly down to Los Angeles and just

 2 finish it up there.

 3      THE COURT:  Do you want to do that.

 4      MR. STRUMWASSER:  I'm not sure about the logistics

 5 of that because we won't have sets of exhibits in both

 6 places.

 7      MS. ROSEN:  We only have the --

 8      THE COURT:  Oh, it's 2:00 o'clock.  We only have

 9 OAH until 2:00 o'clock.

10      MR. VELKEI:  We could use our office.  We've got

11 video technology in the morning.  It's a lot of

12 traveling.  She's come back twice.  She's not available

13 until late February, just based upon her travel

14 schedule.  She has to go to Ireland and a bunch of

15 different places.  You've got an hour left.  I'm just

16 saying let's be a little creative, since she can stay

17 here through tomorrow --

18      MR. STRUMWASSER:  I'm not averse to creativity,

19 but your Honor, frankly, the notion that the witness is

20 not available for the next six weeks, or seven weeks is

21 really strange credulity.  This is a trial.  We're

22 calling witnesses.  We're all doing our best.

23          If the witness has plans to be in the West

24 Coast, we'd be happy to wrap that into the schedule.

25      MR. VELKEI:  She can go down to Los Angeles.
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 1 You're going to be in L.A. tomorrow.  We've got a full

 2 set of all exhibits.  There's -- this is just for an

 3 hour of additional cross-examination.

 4          I think somebody -- given what we have to work

 5 with, we can make this work.  And she's willing to go

 6 down to Los Angeles, just for your convenience so she's

 7 down there and you can deal with her face to face.

 8      MR. STRUMWASSER:  Why don't we do this.  Let's see

 9 where we are at 4:00 o'clock, and maybe we can just

10 keep on trucking move our reservations.

11      THE COURT:  All right.

12      MR. VELKEI:  Thank you.

13      MR. STRUMWASSER:  375, your Honor.

14      MR. GEE:  575, excuse me.

15      THE COURT:  Pardon?

16      MR. STRUMWASSER:  We're going to give the witness

17 575.

18      THE COURT:  575, all right.

19      THE WITNESS:  Okay.

20      MR. STRUMWASSER:  Q.  Do you recognize this

21 document?  Have you seen it before?

22      A.  I actually didn't receive the document

23 originally, but I have seen it recently.

24      Q.  Am I correct, then, that, let's say prior to

25 this -- last year, you had not seen the document?
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 1      A.  Correct.

 2      Q.  So you see in Mr. McMahon's e-mail at the top,

 3 "Lason needs to be absolutely micro managed into the

 4 ground"?  Do you see that?

 5      A.  I do.

 6      Q.  Were you aware in 2007 -- I understand you

 7 didn't see this memo, but were you aware in 2007 that

 8 Mr. McMahon felt that Lason needed to be micro managed

 9 into the ground?

10      A.  In 2007, I was not aware of those terms being

11 utilized.

12      Q.  Would you agree that Mr. McMahon is expressing

13 a concern that Lason was not being strictly enough

14 managed?

15      A.  No.  When I read this e-mail -- and again, I

16 did not have direct interaction with Mr. McMahon at the

17 time.  But when I read this e-mail, it looks to me that

18 he's not certain of what we have in place with Lason.

19 He's not aware if we do have an SLA or not, which we

20 did, or whether we're holding him to that SLA.  So I

21 don't think he had all the details at this time.

22      Q.  So you think he thought he didn't know whether

23 or not Lason needed to be absolutely micro managed into

24 the ground?  Is that how you read this?

25      A.  I was reading it that he wasn't aware of what
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 1 we did or did not have in place with Lason at the time.

 2      Q.  So you don't read it as, "What we have is

 3 inadequate and maybe one of these things is what we

 4 need to fix it"?  You don't read it that way?

 5      A.  I read it as Dirk being the owner of all the

 6 operations for United, that, if we don't have something

 7 in place, we need to get it in place.  And he was not

 8 aware of that at the time.  And in fact I'm just

 9 looking at the date of this e-mail, which is September

10 1st.  I believe just two days later he made a trip to

11 Cypress to really -- or to California to really look

12 into that.  So the report out I saw from that just two

13 days later actually indicated that he felt that the

14 REVA and DocDNA initiatives and remediation were under

15 control.  So I don't think he had that information two

16 days prior.

17      Q.  What did you see that related to his trip on

18 September 3rd of '07?

19      A.  I'm sorry?

20      Q.  You say you saw something related -- that he

21 had written related to his trip on September 3rd of

22 '07, two days later?

23      A.  Just a report out of the trip.

24      Q.  His report?

25      A.  A summary of the trip, correct.
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 1      Q.  Something he wrote summarizing the trip?

 2      A.  That is correct.

 3      MR. STRUMWASSER:  And just say, your Honor, for

 4 the benefit of counsel, that, if that's a document we

 5 haven't seen yet, it would be an unfortunate event for

 6 Mr. McMahon to appear here before we see it.

 7      MR. VELKEI:  I think that's actually an exhibit in

 8 the case.  So maybe you should look in the exhibit

 9 binders.

10      MR. STRUMWASSER:  Q.  Ms. Vavra, the second

11 sentence of Mr. McMahon's e-mail says, "I agree with

12 Sue below that we have made some progress on the

13 mailroom front.  But what is outlined by Mike below

14 tells us that we are a long way from home."  Do you see

15 that?

16      A.  I do.

17      Q.  Did -- have you ever seen Mr. -- anything from

18 Mr. McMahon indicating that he felt that you were not a

19 long way from home on September 1st, 2007?

20      A.  This is the only communication I've seen from

21 him on September 1st, 2007.

22      Q.  Do you know Mr. McMahon?

23      A.  I do know him now very well.  I didn't at the

24 time.

25      Q.  Mr. McMahon writes, "Mike's suggestion that we
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 1 need an aggregate report/scorecard to measure Lason and

 2 their activities as it relates to PHS is on the money."

 3          Were Mr. Nakashoji and Mr. McMahon correct

 4 that you did not then have an aggregate

 5 report/scorecard to measure Lason and its activities as

 6 it related to PHS?

 7      A.  At this point, the reporting was only done at

 8 an individual functional level.  It was not an

 9 aggregate snapshot of all the PacifiCare work combined.

10      Q.  Mr. McMahon says that, "We have an SLA with

11 Lason.  How are we doing against that"?

12      MR. VELKEI:  That's not what he said.  Misstates

13 the document.

14      MR. STRUMWASSER:  Yes, correct.  He is assuming

15 "we have an SLA with Lason."  And, "How are we doing

16 against that?"  Do you know if anybody got back to him

17 on that?

18      MR. VELKEI:  Calls for speculation.  Mr. McMahon

19 is going to be here, and we can ask him questions.

20      THE COURT:  If she knows.

21      THE WITNESS:  I do not know.

22      MR. STRUMWASSER:  Q.  "If Lason is going along

23 fat, dumb, and happy not paying out on service

24 guarantees with their performance, then we need to

25 rejigger the SLAs at our next opportunity."  Do you see
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 1 that?

 2      A.  I do.

 3      Q.  Regardless of their girth, IQ, or happiness it

 4 was the case that they were not paying out on any

 5 service guarantees as of this document, correct?

 6      A.  That is not correct.  Lason has been assessed

 7 penalties.

 8      Q.  For its California PPO work?

 9      A.  I don't know if it's specific to California

10 PPO, but it is not split out that way.

11      Q.  When were penalties assessed against Lason?

12      A.  I would have to go back and look month by

13 month.  And again, it's not split out by region,

14 California PPO.  I don't --

15      Q.  Were penalties assessed against Lason for work

16 done after July 1, 2006?

17      MR. VELKEI:  Any work done?

18      THE WITNESS:  Any work done or specific to --

19      MR. STRUMWASSER:  Q.  Starting with any work done.

20      A.  Yes.  They were assessed penalties.

21      Q.  When?

22      A.  I would have to look at the specific date.

23      Q.  What year?

24      A.  I believe they have had payments every year or

25 penalties every year.
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 1      Q.  You believe what?

 2      A.  I believe they've been assessed penalties

 3 every year.  I would have to go back month by month and

 4 look.

 5      Q.  Is there a report that lists the penalties

 6 that Lason has been assessed?

 7      A.  Not a report.  That gets assessed on their

 8 invoice.

 9      Q.  So if I had a copy of the invoice, I could see

10 a penalty assessment?

11      A.  You could at an aggregate level.

12      Q.  What does that mean, "aggregate level"?

13      A.  Again, it wouldn't be specifically broke out

14 by region.  It would be total fine -- or excuse me,

15 penalties paid for that period of time.

16      Q.  So if I saw that, saw an assessment, and I

17 wanted to know what led -- I have a given invoice, and

18 I see a penalty, what is an entry going to say to

19 indicate a penalty assessed there?

20      A.  I'm not sure of the exact entry, if it's -- if

21 it says "penalty" or "credit."  I'd have to look at the

22 exact invoice.  I don't process those.  But they're

23 assessed to them each time period on that invoice.

24      Q.  Then if you looked at that and you were able

25 to discern that there was a penalty, how would you go
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 1 about determining for what that was a penalty?

 2      A.  It would be at the metric level.  So it would

 3 be deemed whether if it was for a turnaround time

 4 component or a quality component.  But again, not --

 5 not by specific region.

 6      Q.  So there's no documentation to indicate

 7 whether a given assessment was for work done on PCC or

 8 PLHIC or some company outside of California?

 9      A.  It would be the aggregate.

10      Q.  Or even United versus PacifiCare?

11      A.  No.  The -- well, now whatever has gone on to

12 the United platform would be from United.  But it would

13 be by the statement of work.

14          So for the PacifiCare mailroom, you could get

15 at an aggregate, but again, not PLHIC, not HMO.

16      Q.  So the invoice itself would show which

17 statement of work?

18      A.  It would tell you, was this for a mailroom

19 turnaround time penalty?  Was it for a mailroom quality

20 penalty?

21      Q.  What about for a data entry penalty?

22      A.  For a -- yes.  So split out between, again,

23 the RMO and data entry, whether it be data entry

24 turnaround time or data entry quality.

25      Q.  I'm going read you some of your testimony
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 1 starting at 13986, Line 1.

 2               Question:  "So far as you know,

 3          though, let's say in 2006, for the

 4          claims handled -- the documents

 5          handled, rather, by Lason in 2006

 6          did any of the aging problems result

 7          in Lason to having pay a penalty

 8          under its contract?"

 9               Answer:  "I am not aware of

10          Lason paying a penalty in 2006 under

11          the contract, no."

12          Is it your testimony that answer is not

13 correct?

14      A.  As it regards to late claims payments?

15      MR. VELKEI:  The question --

16      MR. STRUMWASSER:  Q.  Aging problems.

17      A.  Correct.  I'm not aware of any penalties

18 assessed due to having an impact on aging claims or

19 late payments.

20               Question:  "For any purpose,

21          for any reason, not just the aging

22          but in general, so far as you know

23          they had no penalties assessed

24          against them for 2006 performance?"

25          Interposing an objection.  And I
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 1 say -- Mr. Velkei asks:

 2               "Are you talking about RMO

 3          or just beyond that?"

 4          I answer:

 5               "Let's just say beyond that

 6          at the moment."

 7               Answer:  "Not that I'm aware

 8          of."

 9          So now I'm going to ask you, do you today

10 claim that, for any purpose, for any reason, not just

11 aging, but in general, that PacifiCare had no penalties

12 assessed against them for 2006 performance?

13      THE COURT:  PacifiCare?

14      MR. STRUMWASSER:  Q.  Lason had no penalties

15 assessed against them for 2006 performance?

16      A.  I would have to go back and check month by

17 month.

18      Q.  You don't know one way or the other, sitting

19 here today?

20      A.  Not specifically.

21      Q.  Question:  "How about in 2007?

22          Did Lason ever have to pay a

23          penalty under contract for --

24          for the service level agreements

25          in 2007?"
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 1               Answer:  "Not that I'm aware

 2          of."

 3          Is that answer still correct in your opinion?

 4      A.  For any component?

 5      Q.  I'll read it again if you'd like.

 6               Question:  "How about in 2007?

 7          Did Lason ever have to pay a

 8          penalty under the contract for --

 9          under the service level agreements

10          in 2007?"

11               Answer:  "Not that I'm aware

12          of."

13      A.  I'll to have go back and check month by month.

14      Q.  And then Question:  "In 2008?"

15               Answer:  "In 2008, that is

16          when a new master agreement

17          brought -- in 2008, I would have

18          to go -- I would actually have to

19          go and look because it would be --

20          everything would be under United

21          contract.  I'd have to look and

22          see if there was anything specific

23          to PacifiCare.  I honestly don't

24          know offhand."

25               Question:  "Sure.  But so as
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 1          far as you know right now, there

 2          was nothing in 2008, but you'd

 3          have to check to make sure,

 4          right?"

 5               Answer:  "Correct, correct.

 6          Is that still your testimony?

 7      A.  For PacifiCare, yes.  I'd have to see if it's

 8 split out.  I know they've paid penalties every year.

 9 I've got to go month by month to see if it's --

10      Q.  Sitting here today --

11      MR. VELKEI:  Let her finish her answer.

12      MR. STRUMWASSER:  Q.  I'm sorry.  Did you finish?

13      A.  Yes, I'd have to go month by month to

14 understand the split out of what would be PacifiCare

15 against those penalties assessed.

16      Q.  Sitting here today, do you know whether

17 PacifiCare -- strike that -- whether Lason was assessed

18 any penalties in connection with its services provided

19 for PLHIC in 2006?  Do you know?

20      MR. VELKEI:  Asked and answered.  I think the

21 witness has said she needs to check.  She's said it six

22 times at this point.  Let's not have any further -- I

23 don't want her to be accused of further misstatements.

24 She's made it very clear she'd got to go check the

25 data.  So now you're asking a seventh time the same
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 1 question.

 2      THE COURT:  Overruled.

 3          Can you repeat the question?

 4          (Record read)

 5      THE WITNESS:  I do not know if they were assessed

 6 for PLHIC.

 7      MR. STRUMWASSER:  Q.  How about for 2007?

 8      A.  Again, it's not split out by region, so I do

 9 not know for PLHIC.

10      Q.  And 2008?

11      A.  The same.  I would have to --

12      Q.  Have you, in the last two months, reviewed any

13 documents regarding penalties assessed against Lason?

14      A.  Any documents?

15      Q.  Mm-hmm.

16      A.  Other than invoices coming through?

17      Q.  Not other than.  Including invoices.

18      A.  It would be on -- penalties assessed to Lason

19 would be on the invoices.

20      Q.  Have you reviewed any documents, including

21 invoices, over the last two months?

22      A.  That would have a penalty on that?  I would

23 say yes.

24      Q.  Under what circumstances did you -- and I

25 don't want to know anything about your communications
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 1 with counsel.  But did you -- well, let me ask it this

 2 way.

 3          Did you look at those -- I take it you looked

 4 at some invoices; is that right?

 5      A.  Any time -- any time that there's a penalty

 6 assessed on an invoice for any vendor, I am made aware

 7 of that, yes.

 8      Q.  And you have gotten some of those in the last

 9 two months?

10      A.  Yes.

11      Q.  Did you review any documents pertaining to

12 whether or not there were any assessments in 2006?  Did

13 you, in the last two months, review any such documents?

14      A.  Penalties specific to PacifiCare?

15      Q.  Penalties to Lason.

16      A.  There is an actual database that is -- that it

17 would be logged on from the invoice.  Not a document,

18 but --

19      Q.  Did you review data from that database?

20      A.  I see that.  I see that database.  It's not

21 just that component on there.  There's a lot of metrics

22 in there.

23      Q.  Do you have any more information, sitting here

24 today, about Lason -- about penalties assessed against

25 Lason by either United or PacifiCare than you did -- in
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 1 2006 than you did two months ago?

 2      A.  I'm not sure I understand the question.

 3      Q.  When you last testified here, you had -- you

 4 testified as I read, about Lason?

 5      A.  Mm-hmm.

 6      Q.  And I'm asking you, have you since that

 7 testimony obtained any additional information about

 8 penalties assessed against Lason in 2006?

 9      A.  I have not.

10      Q.  In 2007?

11      A.  No.

12      MR. STRUMWASSER:  Well, this does simplify our

13 calendaring problems, your Honor.  I think we're going

14 to need the invoices and whatever other information

15 there is to enable us to determine whether or not Lason

16 was assessed any penalties in 2006, '7 or '8.

17      MR. VELKEI:  We can take it up, your Honor.  I

18 don't really understand how it's really that relevant.

19 But I don't think the witness needs to be here.  To the

20 extent there's information and there were penalties

21 assessed, we can just provide it.  She can do a

22 declaration.

23          Whatever it is, it's a narrow issue.  There

24 either was or there wasn't, or there's no way to break

25 it out by legal company.  So there's going to be an
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 1 answer.  We're happy to provide what that answer is.

 2 But that doesn't mean that Ms. Vavra has to come back

 3 to do that.  And frankly, I mean, there may be a

 4 possibility, coming back to this issue, she may be able

 5 to answer that tonight or tomorrow morning first thing.

 6 Let's get this done.

 7          Again, we're close.  I don't want this to be

 8 an excuse to suddenly push this off into the ether.

 9 We've got the time.

10      MR. STRUMWASSER:  We need to see the documents.

11 The fact that she has an opportunity look at documents

12 doesn't solve the problem.

13      MR. VELKEI:  There's no documents.  It's a

14 database.  So she's going to look at the data, just

15 like she testified to, and she'll be able to assess

16 whether there were penalties or not.

17      MR. STRUMWASSER:  We want the data.  If it's a

18 database, we want the records from the database.

19      THE COURT:  And the reason that you want to know?

20      MR. STRUMWASSER:  I want to know whether or not

21 PacifiCare -- whether or not Lason was penalized for

22 its performance.  That's an important fact for us.

23      THE COURT:  Because?

24      MR. STRUMWASSER:  Because it goes to corrective

25 action.  It will go to penalties, the response that the
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 1 company made.  And as much as I like Ms. Vavra, this

 2 isn't a matter of her just coming in and telling me.

 3 It sounds to me like there's some deciphering that's

 4 going to have to go on we're going to need to have a

 5 colloquy about.

 6      THE COURT:  Well, let's see what it looks like.

 7      MR. STRUMWASSER:  Right.  But it's now after 4:00,

 8 and I'm probably 59 minutes from being done now.

 9      MR. VELKEI:  I'm still intent, your Honor -- I

10 mean, Ms. Vavra -- we can look into it.  She can travel

11 down to Los Angeles.  There's no reason to make her

12 come all the way back for this discrete issue.  It's

13 not central to the case.  It was brought up in the

14 context of Mr. McMahon's e-mail.

15          So what?  Every one of these companies gets

16 assessed penalties at some point because they're not

17 going to meet the metrics every time.

18      THE COURT:  But that wasn't the testimony

19 originally.  And frankly, it might be in your favor.

20      MR. VELKEI:  Right.  But we can still look at that

21 and keep this process, have her travel to Los Angeles.

22 If we can't do it, then we'll communicate to the other

23 side we can't do it.

24          But why not call the OAH, see if the hearing

25 room is available?
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 1      THE COURT:  I know it's not available after 2:00.

 2 That was the whole point this morning.  They have

 3 something else scheduled in there.  They were told that

 4 the witness was only going to be in the morning, and

 5 they have something scheduled starting at 2:00.  That's

 6 what I was told.

 7      MR. VELKEI:  If Ms. Vavra is going to be -- if

 8 we're just talking about  59 minutes, whatever it is --

 9 it keeps getting longer.  We can still make that work,

10 your Honor.

11          It's just a lot -- it's very difficult.  We've

12 done this twice.  We're willing to put in the extra

13 effort.  Ms. Vavra's willing to put in the extra

14 effort.  We'll get this data and see if we can make

15 this happen.

16      THE COURT:  Who's going to be here tomorrow?

17      MR. STRUMWASSER:  Mr. Gee.

18      THE COURT:  Okay.

19      MR. STRUMWASSER:  It is no longer likely that we

20 will not need to interrogate Ms. Vavra after we've seen

21 the documents.

22      THE COURT:  You think you can produce the

23 documents?

24      MR. VELKEI:  May be able to.  We can certainly try

25 to.  Again, it's data, so we can do some sort of
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 1 month-to-month breakdown to see what penalties were

 2 assessed.

 3      MR. STRUMWASSER:  I want original data.

 4      MR. VELKEI:  You want original data.  Great.  Data

 5 is what you're going to get.  I'm just saying, all

 6 these documents you keep talking about, they don't

 7 exist.  So we can look into the database to see if we

 8 can pull it together.  If we can't do it, we'll say,

 9 "Hey, we can't do it."  But I expect there's a good

10 chance we may be able to.  It's a discrete issue.

11      MR. STRUMWASSER:  We're just looking at the

12 contract.  There apparently are reports that are

13 generated under the 5456 -- or 5458, excuse me, I don't

14 think anybody in this room right now, at least nobody

15 this side of Ms. Vavra, has a grasp of what the

16 documents are, let alone whether they can be produced

17 in the next few nano seconds, let alone whether they

18 can be digested.

19          We really have tried to get this thing

20 finished today.  We gave it the old college try, but it

21 didn't work out.  I think we just have to plan

22 Ms. Vavra's next trip.

23      MR. VELKEI:  Your Honor, it's a discrete issue.

24 The question is, were there penalties.

25      THE COURT:  I don't know what his other hour is.



14937

 1      MR. VELKEI:  But that has nothing do with the

 2 penalty issue.  We can answer the question on the

 3 penalty issue --

 4      THE COURT:  If you can answer the question on the

 5 penalty issue and take care of that tomorrow, that's

 6 fine.  That doesn't take care of the other hour.

 7      MR. VELKEI:  Well, we can finish with the other

 8 hour.  Let's just get it done.  We'll give that

 9 information.  If we can't, we'll contact everybody

10 immediately.  But we're talking about an hour, hour and

11 a half.  It can be done.

12      MR. STRUMWASSER:  This is a -- we're getting the

13 bum's rush now.

14      MR. VELKEI:  The bum's rush.  We've come out

15 here -- she's come out here twice and rearranged her

16 schedule three times because the last time she came out

17 with pneumonia and burst an eardrum.

18      THE COURT:  I'm glad she feels better.

19      MR. VELKEI:  Me too.

20      THE COURT:  But you know what, Mr. Velkei --

21      MR. VELKEI:  It's just not a bum's rush, your

22 Honor.  I was reacting to the comment that we're trying

23 to cram, which we haven't done.

24      THE COURT:  Let's try not to be editorial here.

25 It's easier.
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 1      MR. VELKEI:  Thank you.

 2      MR. STRUMWASSER:  We have airplanes to catch.  We

 3 have a witness in the morning, I think that --

 4      THE COURT:  Can we talk tomorrow morning?

 5      MR. STRUMWASSER:  Sure.

 6      THE COURT:  Because you're in L.A.  It's Mr. Gee

 7 who gets inconvenienced.  So why don't we talk in the

 8 morning.  You'll be at OAH.

 9      MR. VELKEI:  I can have Ms. Vavra waiting down at

10 OAH tomorrow morning.

11      THE COURT:  If you have the material and we can

12 get that done, if you're satisfied --

13      MR. STRUMWASSER:  There's -- you know, we're going

14 to be starting at 9:30 downtown.  I will not have even

15 gotten data off of -- much less looked at any of it.

16 This is not a simple task that we are left with.

17      THE COURT:  Let's talk about it tomorrow morning

18 and see where we are.

19      MR. STRUMWASSER:  Very well, your Honor.  Thank

20 you.

21      THE COURT:  If your witness is really short -

22      MR. VELKEI:  The witness is short, your Honor.

23 It's a half an hour of direct.  And the last couple

24 days, we've been taking a half hour, 45 minutes, then

25 we're done.  Let's just use the time -- I mean, I
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 1 can -- I'm sorry.

 2      THE COURT:  You have the hour that you have, if

 3 you could do it in the morning.

 4      MR. STRUMWASSER:  It's a little tricky because we

 5 now have to have -- it's harder to do the exhibits here

 6 and there at the same time and all that.

 7      MR. VELKEI:  How about we get a deal?

 8      THE COURT:  I've got a fax.

 9      MR. VELKEI:  We get the Blue Cross data for our

10 expert because they say they have it.  We'll turn over

11 the data for the penalties, and she can come back

12 another day.  I mean, listen in a -- the point is, your

13 Honor, there's things that we -- the point is, your

14 Honor, there's things that we want.

15          And every time we ask for them, you know,

16 "Listen we're at the end of this thing.  We're wasting

17 everybody's time.  This is a distraction."

18          But every time there's something that they

19 need, drop everything.  People come two, three, four

20 times to come back to California to deal with this.

21          I'm simply saying, we have an opportunity to

22 finish a witness.  Let's do that.

23      THE COURT:  You know, I really am going to start

24 to take exception.  I believe that Mr. Washington had

25 to come back because I insisted.  It's not one sided.
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 1      MR. VELKEI:  I was being a little glib about the

 2 data, your Honor.  I was just simply saying, there's

 3 information that we would like to have on our side.

 4      THE COURT:  I'm sure.  So let's take this up

 5 tomorrow morning.  If we have time, if can you fax the

 6 documents or if there's limited amount of other

 7 documents, maybe we can pull them.  If we have plenty

 8 of time, let's try to do the hour tomorrow.

 9      MR. STRUMWASSER:  Very well.

10      THE COURT:  If we don't have time, it just --

11 we'll work out.

12      MR. VELKEI:  I do appreciate it, your Honor.

13      THE COURT:  Okay.  So we're starting at 9:30

14 tomorrow though, right?

15      MR. STRUMWASSER:  Yes, your Honor.

16          (Whereupon, the proceedings recess

17           4:12 o'clock p.m.)

18

19

20

21

22

23

24

25
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 4 Reporter of the State of California, duly authorized to
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 7 that the foregoing proceedings were reported by me, a

 8 disinterested person, and thereafter transcribed under

 9 my direction into typewriting and is a true and correct

10 transcription of said proceedings.
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 1 Thursday, January 13, 2011           9:38 o'clock a.m.

 2                         ---o0o---

 3                   P R O C E E D I N G S

 4      THE COURT:  All right.  This is on the record

 5 before the Insurance Commissioner of the State of

 6 California in the matter of PacifiCare Life and Health

 7 Insurance Company.  This is OAH Case No. 2009061395,

 8 Agency No. UPA 2007-00004.  Counsel are present.

 9          We don't have a respondent today.

10      MR. KENT:  Correct.

11      THE COURT:  And you're going to call your next

12 witness, correct, Mr. Kent?

13      MR. KENT:  Yes, your Honor.  Thank you.  The

14 respondent calls Vivian Bigam.

15      THE COURT:  Okay.  Ms. Bigam, if could you stand

16 up and raise your right hand.

17          (Witness sworn)

18                       VIVIAN BIGAM,

19          called as a witness by the Respondent,

20          having been first duly sworn, was

21          examined and testified as hereinafter

22          set forth:

23      THE COURT:  Please state your first and last --

24 you can be seated.

25          Please state your first and last name and
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 1 spell them for the record.

 2      THE WITNESS:  Vivian Bigam.

 3      THE COURT:  Yes.  Can you spell it for the record?

 4      THE WITNESS:  V-I-V-I-A-N, B-I-G-A-M.

 5      THE COURT:  Thank you.

 6          Go ahead.

 7      MR. KENT:  Thank you, your Honor.

 8      THE COURT:  You know what?  I didn't state the

 9 date.  I believe today is the 13th --

10      MR. VELKEI:  Yes, it is.

11      THE COURT:  -- of January, 2011.

12          Go ahead.

13      MR. KENT:  All right.  I've got one new exhibit

14 today.  If I could have -- and I apologize, I don't

15 know what the next in order number is.

16      THE COURT:  5483.

17      MR. KENT:  Thank you.

18      THE COURT:  I'll mark the CV of Ms. Bigam as 5483.

19          (Respondents' Exhibit 5483 marked for

20           identification)

21              DIRECT EXAMINATION BY MR. KENT

22      MR. KENT:  Q.  Ms. Bigam, is this a copy of

23 your CV?

24      A.  Yes.

25      Q.  Looking over, and I see that you're a director
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 1 of medical billing; is that right?

 2      A.  Yes.

 3      Q.  All right.  And looking over at the top of the

 4 second page, you're presently with a company, Argus

 5 Medical Management.  What's the business of that

 6 company?

 7      A.  We're a managed services organization where we

 8 provide services to the physicians' offices -- whether

 9 it's billing services, HR, accounting, payroll.

10      Q.  About how long have you been with Argus?

11      A.  17 years.

12      Q.  Can you give us -- talking generally, what

13 does a director of billing management do?

14      A.  I'm over the billing department, which means I

15 meet with physicians.  I manage all of the claims that

16 are sent out the door.  I have departments that post

17 all the payments, AR follow-up, marketing with new

18 clients, computer software, I'm -- I'm everything.

19      Q.  Where's Argus located?

20      A.  Long Beach, California.

21      Q.  All right.  And can you give us a sense,

22 generally speaking, I'm not talking about any

23 confidential information, but generally speaking, what

24 are the types of customers your company has?

25      A.  Physicians.
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 1      Q.  And among the different type -- are there

 2 different types of practices?

 3      A.  It's based by specialty and size.

 4      Q.  So I take it that there are primary care

 5 physicians?

 6      A.  Yes.

 7      Q.  As well as specialists?

 8      A.  Yes.

 9      Q.  And also small groups, large groups, and

10 individual?

11      A.  Correct.

12      Q.  And give us a sense of how many customers or

13 different providers Argus currently does billing for.

14      A.  About 140 providers.

15      Q.  And in terms of an average month, about how

16 many claims are you -- or is your company submitting on

17 behalf of those physicians?

18      A.  About 40,000.

19      Q.  When did you first get involved in medical

20 billing?

21      A.  A long time ago.  I think it was early in

22 19- -- around -- I can't remember -- '76.  A long time.

23      Q.  Is that when you joined St. Mary's Hospital?

24      A.  Actually, I joined St. Mary's in 1984.

25      Q.  Where is St. Mary's located?
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 1      A.  Long Beach, California.

 2      Q.  What was your position with St. Mary's

 3 hospital?

 4      A.  I was a director of billing at St. Mary's.

 5      Q.  Did you do work that was comparable to what

 6 you do now?

 7      A.  Yes, it was just for physicians only, not

 8 inpatient.  It was only physicians.

 9      Q.  How is it that you went from St. Mary's as

10 medical billing director to Argus?

11      A.  It was a better opportunity, more of a

12 challenge.

13      Q.  Is St. Mary's Hospital still a customer of

14 yours?

15      A.  They are one of our clients.  Yes.

16      Q.  Now, does Argus submit claims to a number of

17 different payers?

18      A.  Yes.

19      Q.  I take it that among that group are a number

20 of health plans?

21      A.  Yes.

22      Q.  Is PacifiCare one of those health plans?

23      A.  Yes.

24      Q.  What are some of the other major health plan

25 payers that Argus does business with?
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 1      A.  Medicare, Blue Cross, Blue Shield, Aetna,

 2 UnitedHealthcare.

 3      Q.  Are you familiar with a company known as

 4 Ingenix?

 5      A.  Yes.

 6      Q.  Does Argus do any type of business with

 7 Ingenix?

 8      A.  We've worked with them for years.  Initially

 9 it was just their educational -- the books, the

10 manuals.  But we also use their computer software.

11      Q.  And to your knowledge, is Ingenix somehow

12 related or part of the UnitedHealth Group of companies?

13      A.  Yes.

14      Q.  Other than submitting claims to PacifiCare and

15 doing business with Ingenix, does your company have any

16 connection with United or PacifiCare?

17      A.  No, no.

18      Q.  Let me ask you, currently, about what

19 percentage of the healthcare claims your company

20 submits are submitted electronically?

21      A.  83 percent.

22      Q.  Right.  Right.  And when Argus submits a claim

23 electronically to a health plan, is that claim

24 acknowledged somehow?

25      A.  We receive an electronic acknowledgment.
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 1      Q.  We talked -- I asked you a couple of questions

 2 about electronically submitted claims, but does your

 3 company still submit some volume of claims in hardcopy?

 4      A.  Yes, a small percentage of paper claims.

 5      Q.  Are there situations where your company, after

 6 it has submitted a claim in hardcopy paper, wants to

 7 know whether that claim has been received by the health

 8 plan?

 9      A.  Yes, when we're looking for payment to see if

10 the claim hasn't been paid.

11      Q.  Are there times that your company wants to

12 find out the status of a claim that it submitted in

13 hardcopy paper?

14      A.  Yes.  When it's -- we're looking for payment.

15      Q.  In those instances -- well, let me ask you, is

16 that a frequent occurrence in your business that you or

17 others in your company follow up on the status of

18 claims?

19      A.  We do, depending on the payer.  If it's a

20 paper claim, we have a policy that we wait a certain

21 amount of time.  If no payment's received, we make a

22 phone call.

23      Q.  Well, I was going to ask you, how do you and

24 the rest of the folks in your company, Argus, go about

25 checking on the status of claims that have been
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 1 submitted in hardcopy?

 2      A.  Generally, the first thing we do is we check

 3 on the Internet with that actual payer.  We check.  If

 4 we're not able to do that, then we call them.

 5      Q.  Does that include with claims submitted to

 6 PacifiCare?

 7      A.  Yes, same thing.

 8      Q.  How do you and your staff know the correct or

 9 particular customer service numbers for any given

10 health plan when you want to check on the status of a

11 claim?

12      A.  That's automatically generally set up in our

13 system with our software.  We have all the insurance

14 plan phone numbers.  But if we still don't have it, we

15 also get a copy of that patient's insurance card.

16      Q.  Now, do you recall any occasion that you or,

17 to your understanding, anyone else at Argus called the

18 PacifiCare customer service line to find out status of

19 a claim and was unable to get that information?

20      A.  No.  It's -- when you call about a claim, it's

21 either they have it or they don't.

22      Q.  Now, you indicated that something over 80

23 percent of the claims your company submits currently

24 are done electronically.  But has that always been the

25 case?
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 1      A.  No, no.  You know, over the years -- it

 2 depends on the insurance plan, if they can accept

 3 electronic claims.  So in the beginning, everything

 4 went out on paper.  And as the insurance companies

 5 became more computerized, it changed.  Then we started

 6 billing more and more electronically.

 7      Q.  Back in the good old days or the bad old days,

 8 whatever they were, when there was a much higher

 9 percentage of hardcopy paper claims being submitted,

10 how did you and your colleagues go about determining

11 the status of a claim after it had been submitted?

12      A.  We'd make a phone call.

13      Q.  Now, let me ask you just a few more questions.

14 As a long-time director of billing management, both for

15 Argus and before that for St. Mary's Hospital, do you

16 want or expect to receive a hardcopy claim

17 acknowledgment letter from a health plan in response to

18 your company submitting a paper claim?

19      A.  No.

20      Q.  Why not?

21      A.  They're -- it's additional work.  You know, we

22 can call the plan and find out what the status is.

23 That piece of paper doesn't mean a lot to us, that I

24 received a paper acknowledgment.  It's just -- it's not

25 worth our time.
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 1      Q.  Does the -- and let me ask you, would

 2 receiving a hardcopy acknowledgment letter for a claim

 3 be a hindrance or a negative in your mind?

 4      A.  Yeah.

 5      Q.  Why?

 6      A.  It's additional paper coming in -- because I

 7 have to have someone assigned to handle that and

 8 process it.

 9      Q.  Has that always been the case?

10      A.  Oh, yeah.  I mean -- with the volume of claims

11 that we send out electronically, I couldn't handle that

12 amount of paper coming in the door.

13      Q.  Now, let me ask you, you don't have any

14 affiliation with PacifiCare or United other than doing

15 business as you've testified.  Why did you agree to

16 come up here this morning to testify?

17      A.  Argus has been a long-time user of Ingenix.

18 And Ingenix called me, you know, asked me if I would

19 talk to their legal attorney.  I said fine.  You know,

20 I was willing to do it, and I volunteered.

21      MR. KENT:  Thank you.

22          I don't have anything further right now.

23      THE COURT:  Cross-examination?

24      MR. STRUMWASSER:  Ms. Rosen is going to conduct

25 our examination, your Honor.



14955

 1      THE COURT:  Okay.

 2              CROSS-EXAMINATION BY MS. ROSEN

 3      MS. ROSEN:  Q.  Good morning, Ms. Bigam.  My name

 4 is Andrea Rosen, and I represent the Department.

 5          So I'd like to get a little clarity as to

 6 Argus's role with its providers.  Before we get started

 7 here, does Argus have a current PPO correct with

 8 PacifiCare?

 9      A.  Argus does not have a contract.  It's the

10 physician who has the contract with the payers.  Argus

11 just -- I'm the billing company.  All I do is I'm

12 responsible for sending those claims in.

13      Q.  So there is no master Argus contract?

14      A.  Argus?  Oh, no, not through Argus.  A contract

15 is with the individual physician.

16      Q.  Does Argus assist physicians in negotiating

17 contracts with insurers?

18      A.  Yes, it's another department that actually

19 does that.

20      Q.  Okay.  So are you aware of how many of your

21 physicians have contracts with PacifiCare, the 140 that

22 you represent?

23      A.  Yes.

24      Q.  And how many -- how many of the providers are

25 covered -- how many of the Argus providers are covered
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 1 by PacifiCare PPO contracts?

 2      A.  PacifiCare, it's a very, very small plan to a

 3 lot of our providers.  So -- but, you know, I probably

 4 estimate about 70 doctors have a contract with

 5 PacifiCare.

 6      Q.  Is that current?

 7      A.  Yes.

 8      Q.  70?

 9      A.  70.

10      Q.  Can we go back to 2006.  You were at Argus?

11      A.  Oh, yes.

12      Q.  And 2006, PacifiCare was a larger plan then?

13      A.  Yes, it was.

14      Q.  Do you know how many providers, how many Argus

15 providers in 2006 were in the PPO network?

16      A.  2006, you know, probably -- you know, if I've

17 got -- I didn't have as many providers in 2006.  But I

18 would still say about probably 80 percent of my primary

19 care doctors had a contract with PacifiCare through the

20 PPO network.

21      Q.  How about Argus's doctors in terms of

22 contracting with United?  In 2010, of your 140, do you

23 have an estimate of how many providers were in the

24 United network?

25      A.  No.  Again, I'm going to say, you know, 80
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 1 percent within UnitedHealthcare.

 2      Q.  And in 2006, how many of your doctors

 3 participated in the Care Trust Network?  Are you

 4 familiar with the Care Trust Network?

 5      A.  No, I'm not.

 6      Q.  How about in Blue Shield?  Care Trust Network

 7 is the network that was owned by Blue Shield.

 8      A.  We don't refer to it as Care Trust.  But our

 9 doctors are contracted with Blue Shield.

10      Q.  So in 2006, you were not submitting any claims

11 through Care Trust Network for United?

12      A.  No, no.

13      Q.  So let's go back to 2006.  You said 80 percent

14 of your doctors were in the PacifiCare PPO.  Can you

15 make an estimate of how many claims in 2006 you might

16 have sent in to PacifiCare for the PPO for your

17 doctors?

18      MR. KENT:  Just caution the witness, because she's

19 not represented here by counsel, that counsel is not

20 asking you to guess or speculate.  If you have a reason

21 or some basis to estimate, you can go ahead.  But

22 don't -- if you have to guess or speculate, just say

23 so.

24      THE WITNESS:  I'm sorry.  I don't have a number.

25 I can only remember back when, you know,
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 1 that PacifiCare was one of our major plans.

 2      MS. ROSEN:  Q.  Was one of your major plans?

 3      A.  Mm-hmm.

 4      Q.  In 2006?

 5      A.  Yes.

 6      Q.  You testified that you're submitting about

 7 40,000 claims a month right now?

 8      A.  Mm-hmm.

 9      Q.  I think I heard you testify that, in 2006, you

10 were a little smaller than 140 physicians?

11      A.  True.

12      Q.  So in 2006, if PacifiCare was one of your

13 major plans, even though you were a little smaller, can

14 you ballpark how many claims you were submitting on

15 behalf of your providers in 2006 for PacifiCare?

16      A.  When I consider it one of the major plans, I

17 consider that up there with the largest plans --

18 UnitedHealthcare, Blue Cross, Blue Shield.

19          But even in those days, you know, PacifiCare

20 was a smaller portion of that.  You know, maybe, again,

21 you know, it's -- if I just looked at a percentage of

22 those doctors, if I just said maybe 10 percent went to

23 PacifiCare of all our claims.

24      Q.  10 percent of the claims?

25      A.  Back --
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 1      Q.  In 2006?

 2      A.  -- In 2006.

 3      Q.  Do you know what your monthly volume was in

 4 2006?

 5      A.  No.

 6      Q.  So Ms. Bigam, are you aware that the

 7 California Department of Insurance is currently

 8 available to healthcare providers who wish to seek

 9 assistance with their claims?

10      A.  Yes.

11      Q.  Are you familiar with Dr. Perry Koseff, who is

12 listed on the Argus medical management --

13      A.  Yes.

14      MS. ROSEN:  And that's K-O-S-E-F-F.

15      THE REPORTER:  Thank you.

16      MS. ROSEN:  Q.  Dr. Koseff, who is listed on your

17 medical management as a reference?

18      A.  Mm-hmm.

19      Q.  Were you aware that Dr. Koseff contacted the

20 California Department of Insurance in October of '09 to

21 request a complaint form?

22      MR. KENT:  Objection, irrelevant.

23      THE COURT:  What's the relevancy?

24      MS. ROSEN:  Well, we want to illustrate that she's

25 aware of -- that claims disputes -- other claims
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 1 disputes that her doctors might have.

 2      MR. KENT:  I don't understand how a 2009 complaint

 3 has any relevance to begin with.

 4      THE COURT:  Well, a request for a complaint

 5 form --

 6      THE COURT:  I'm going to sustain the objection.

 7      MS. ROSEN:  Okay.

 8      Q.  So let's talk a little bit about your

 9 PacifiCare experience with these claims.

10          In 2006, did Argus have any PacifiCare claims

11 that were denied or were paid at less than the expected

12 value where you felt PacifiCare was seriously in error?

13      A.  No.

14      Q.  So what about 2007?

15      A.  No.

16      Q.  So for 2000 [sic] and 2006?  It's your

17 testimony that none of the PacifiCare claims that were

18 denied or were paid at less than the expected rate

19 merited your follow-up?

20      A.  You know, all insurance companies, from time

21 to time, there may be a follow-up with that insurance

22 company because maybe it was low reimbursement.  But

23 you know, it had -- I -- they received my claim, but we

24 may not have been in agreement with the amount paid if

25 it wasn't based on the terms of the contract.  So....
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 1      Q.  So those are the claims that I'm talking about

 2 where they were -- in your view, they were underpaid or

 3 they were denied.

 4      A.  Yes.

 5      Q.  Okay?  So as to those claims that were denied

 6 or underpaid in 2006, how many did you call

 7 PacifiCare's regular toll-free customer service number

 8 to get resolved?

 9      A.  I don't have a count.

10      Q.  Did you call for some of them?

11      A.  Well, I'm sure.  We do this on a daily basis,

12 calling, inquiring on claims.  And I'm sorry, but

13 PacifiCare doesn't jump out as one of the plans that we

14 are frequently calling to check on a claim status or

15 appeal it.

16      Q.  So you did mention -- so I'm going back to

17 2006, where you said more of the claims -- PacifiCare

18 was a larger plan.

19      A.  Mm-hmm.

20      Q.  You had more claims.  So at that time, did you

21 use the 800 customer service number to get those claims

22 resolved?

23      A.  Yes.

24      Q.  Were they all resolved to your satisfaction?

25 Do you recall?
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 1      A.  I am -- yeah, I'm going to say yes.

 2      Q.  As to those denied or underpaid claims in

 3 2006, for example, did you submit any of those disputes

 4 in writing to PacifiCare?

 5      A.  That's generally our policy.

 6      Q.  So when you say that's generally your policy,

 7 if you call the 800 number to get a claim resolved --

 8      A.  Mm-hmm?

 9      Q.  -- do you still submit --

10      A.  It depends on why the claim was denied or is

11 being disputed.  It might take additional documentation

12 to get that claim paid at the correct amount.

13          So, you know, they had received the claim;

14 that wasn't the question.  It was that we didn't agree

15 to the payment that was received from them.  So we

16 might have to appeal it, dispute it and attach

17 additional documentation to support it.

18      Q.  So you did file some written provider disputes

19 with PacifiCare?

20      A.  You know, I'm -- I don't have that

21 documentation with me or proof.  I can only tell you

22 my -- you know, is that it's our standard procedure

23 that, if we are underpaid, that we're going to dispute

24 the claim.

25      Q.  Okay.  So you testified that approximately 17
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 1 percent of the claims that you submit are paper?

 2      A.  Yes.

 3      Q.  And 48,000 a month -- or 40,000 a month that's

 4 about 6800 --

 5      A.  Mm-hmm.

 6      Q.  -- a month.

 7          And in response to the paper claims that you

 8 submit to PacifiCare today, you do get back written

 9 acknowledgment letters from PacifiCare, don't you?

10      A.  I'm not aware of it because, you know, we

11 really don't track those acknowledgements that -- if I

12 sent out a paper claim, I don't wait for that

13 acknowledgment.  It just -- you know, we just follow

14 the standard protocol that we're expecting payments

15 within 30 to 45 days normally.

16          If it's not received in 45 days, we're

17 inquiring on the Internet or we're making a call.  I'm

18 not looking for an additional piece of paper once I

19 sent that out the door.

20      Q.  So when you receive the acknowledgment

21 letters, do you file them?

22      A.  Yes.

23      Q.  And that becomes part of the claim file?

24      A.  Becomes part of the file.

25      Q.  And it's your testimony that you don't use
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 1 that information; you just pick up the phone?

 2      A.  Yep.  That's what I'm telling you.

 3 Absolutely.

 4      Q.  Do you image the acknowledgment letter?

 5      A.  Yes, we do.

 6      Q.  It becomes part of the claim file that point?

 7      A.  Mm-hmm.

 8      THE COURT:  Is that a yes?

 9      THE WITNESS:  Yes, I'm sorry.  That's a yes.

10      MS. ROSEN:  Q.  So does it ever happen with

11 respect to any insurer that you submit a paper claim

12 and you don't hear back in the time expected to?

13      A.  Yes.

14      Q.  When that happens, do you check to make sure

15 that you actually sent the claim?

16      A.  We -- we do.  That information is on our

17 computer system.  And if I don't get payment within the

18 time frame, we're on the phone or, as I said, check the

19 Internet.

20      Q.  So you testified earlier that, when your --

21 when your staff calls to follow-up on a claim, they've

22 either received it or they haven't?

23      A.  Yes.

24      Q.  And you also testified that you wait 30 to 45

25 days?
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 1      A.  That's correct.  Once the claim is submitted

 2 on paper, we wait 30 to 45 days.  More likely it's

 3 usually the 45 because paper takes longer to process.

 4      Q.  So is it your testimony that, for the paper

 5 claims you submit, you wait 45 days?

 6      A.  Yes.

 7      Q.  You don't pay any attention to the

 8 acknowledgment letter, and you call?

 9      A.  Yes.

10      Q.  And if the claim is still not received?

11      A.  Then we take additional steps.  If it has not

12 been received, generally, it's going to be faxed to

13 them.  We recreate the paper and fax it.

14      Q.  So it's your testimony that you don't use

15 acknowledgment letters in any way?

16      A.  Not on paper.

17      Q.  Not on paper.  Okay.  At any time since

18 January 2006, to the best of your knowledge, did

19 PacifiCare pay any of your provider's claims late?

20      A.  In what year?

21      Q.  In 2006?  Actually, since 2006.  So any time

22 since 2006, did PacifiCare pay any of your provider's

23 claims late, past the statutory deadline?

24      A.  Statutory deadline meaning our expected?

25      Q.  I believe you stated 30 days.
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 1      A.  Yeah.  It's 30 to 45, depending on the

 2 staffing, you know.  Our policy is to follow it at --

 3 generally, on a paper claim, it will be a 30.  But

 4 usually there's always a gap -- 30 to 45.  It's because

 5 our experience has shown us that paper claims take

 6 longer to get through, process with the insurance

 7 plan -- or could be the mailman.

 8          But, you know, within -- I'm sure that there's

 9 been -- since 2006 to current today, there might have

10 been a delay in a claim getting paid.  I'm sure it has.

11 Maybe it was underpaid.  And we just follow our

12 standard procedure, you know, call, why wasn't it paid

13 or if it's underpaid.

14          And we then either appeal it -- if they don't

15 have the claim, we're going to resubmit it.

16      Q.  And you submit your appeal in writing?

17      A.  Yes, we do.

18      Q.  And if you call and you find that a claim has

19 not been received, you resubmit the claim at 45 days?

20      A.  Yes.

21      Q.  So at any time since January 2006, to the best

22 of your knowledge, has PacifiCare failed to pay

23 interest on the late paid claims?

24      A.  To be honest, I'm not aware of it.  The

25 interest usually amounts to be pennies for the dollar
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 1 amounts that we're billing, so we're not going to track

 2 it if they fail to pay us that interest.  It's just --

 3 it's too small of a dollar to even, you know, follow up

 4 on.

 5      Q.  At any time since January 2006, to the best of

 6 your knowledge, did you learn that any of your patients

 7 claims were denied due to PacifiCare's loss of

 8 certificates of creditable coverage which your patients

 9 had submitted?

10      A.  Our patients submitting a claim?

11      Q.  No.  Certificates of creditable coverage.

12      A.  You mean is the patient eligible or not?  What

13 are you referring to?

14      Q.  Are you familiar with the certificates of

15 creditable coverage?

16      A.  No, I'm not.

17      Q.  In insurance policies, there's a preexisting

18 condition --

19      A.  Oh, okay.

20      Q.  -- provision, where --

21      A.  I -- I understand.

22      Q.  -- an insurer is often --

23      A.  Yes.

24      Q.  -- allowed --

25      A.  Yes.
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 1      Q.  -- to deny claims?

 2          (Reporter interruption)

 3      THE COURT:  One at a time.

 4          Okay.

 5      MS. ROSEN:  Q.  Are you called upon to submit a

 6 certificate of creditable coverage on behalf of

 7 patients in order to get a claim paid?

 8      MR. KENT:  Objection, no foundation.  I think the

 9 witness said she wasn't familiar with that document or

10 concept.

11      THE COURT:  I don't think she represents patients.

12 She represents doctors, so --

13      THE WITNESS:  Correct.

14      THE COURT:  I think you need to move back a

15 little, Ms. Rosen.

16      MS. ROSEN:  Q.  Okay.  If a claim is denied due to

17 a preexisting condition and the remark code on the

18 claim asks for evidence of -- a certificate of

19 creditable coverage, evidence of prior coverage which

20 would waive that preexisting condition clause, do you

21 submit those?

22      A.  No.  We actually have the patient -- at that

23 point, whenever a claim is denied due to preexisting

24 condition, it becomes the responsibility of the patient

25 because we may not be aware of another physician that
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 1 was treating that patient.

 2          I can only, you know, from the -- I only have

 3 documentation on what my doctors have billed.

 4      Q.  So you were not aware -- you were never

 5 contacted by any of your physicians' patients, you were

 6 not aware at any time that PacifiCare -- that there was

 7 a problem with PacifiCare losing certificates of

 8 creditable coverage when the patients sent them in?

 9      A.  No, no.

10      Q.  At any time during -- since January 2006, to

11 the best of your knowledge, did any of your providers

12 receive reimbursement requests from -- in the form of

13 demands from Johnson & Rountree for repayment of sums

14 that PacifiCare asserted they overpaid?

15      A.  Not to my knowledge.  But I can't say that we

16 have -- our doctors have not received it.  I have

17 another department that actually processes refunds.  So

18 if that's the case --

19      Q.  Does that department report to you?

20      A.  Yes, they do.  But we handle a large volume,

21 you know.  Any time a payer, a client, is overpaid,

22 they have to automatically refund that overpayment

23 back.  So we process thousands and thousands of

24 refunds.  So I'm not going to remember just that one

25 occurrence there.
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 1      Q.  Okay.  And did any of those requests for

 2 refunds come more than 365 days from the date of

 3 PacifiCare's payment?  Are you aware of that

 4 requirement?

 5      MR. KENT:  Objection, vague.  First we're talking

 6 about a fact, then we're talking about a requirement?

 7      THE COURT:  Well, I think she can answer if she's

 8 aware of it.  But since she isn't aware of the

 9 payments, I don't know how we're going to get a

10 reasonable answer out of that, so.

11      MS. ROSEN:  Q.  I believe you said you were aware

12 that you received refund requests from --

13      A.  I did.  But I don't --

14      Q.  -- from providers.

15      MR. KENT:  The court reporter is trying to take it

16 down, and I know you're really trying hard to be as

17 helpful as you can.  It's just important for one person

18 to be speaking at a time because there's a court

19 reporter up in Oakland who is trying to take all this

20 down.

21      MS. ROSEN:  Q.  So let's go back.  This is simple.

22          I believe you testified that you have a refund

23 department, and they receive requests when an insurer

24 overpays your providers.

25      A.  (Nods affirmatively)
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 1      THE COURT:  Is that a yes?  You're nodding.

 2      THE WITNESS:  Yes, that is correct.

 3      MS. ROSEN:  Q.  So that's a yes?

 4      A.  Yes.

 5      Q.  And you are aware that there were requests

 6 from PacifiCare from one of their vendors named Johnson

 7 & Rountree?  That name doesn't mean anything to you?

 8      A.  No, it does not.

 9      Q.  So are you aware that PacifiCare has made

10 requests for reimbursements more than 365 days from the

11 date of payment?

12      A.  No, I'm not.

13      Q.  At any time since January 2006, to the best of

14 your knowledge, did PacifiCare ever fail to list any of

15 your participating providers in their directories?

16      A.  Not to my knowledge.

17      Q.  If a provider was not listed in the directory,

18 is that part of your management services that you

19 provide to them?

20      A.  As what -- no.  We credential providers with

21 the plans.  If the plan does not list it and it's

22 brought to our attention, another department will

23 contact that provider and request that doctor's name be

24 added.

25      Q.  If a claim is paid that's out of network when
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 1 the provider is participating, would that come up in

 2 your claim follow-up process?

 3      A.  Yes.

 4      Q.  So how about the reverse, did you ever have

 5 any of your providers, since January 2006, who were not

 6 participating in the PacifiCare network but were listed

 7 in network?

 8      A.  Not that I'm aware of.

 9      Q.  At any time since January 2006, did you ever

10 experience multiple requests for unnecessary documents

11 from PacifiCare that they asserted they need in order

12 to pay the claims?

13      A.  No.

14      MS. ROSEN:  That's all I have.  Thank you.

15      THE COURT:  Anything further, Mr. Kent?

16      MS. ROSEN:  Nothing further.

17      THE COURT:  Thank you very much for your

18 testimony.  May this witness be released?

19      MS. ROSEN:  Yes.

20      MR. KENT:  Yes.

21      THE COURT:  Any objection to the CV being admitted

22 into evidence, Mr. -- Ms. Rosen?

23      MS. ROSEN:  No, your Honor.  I know I look a lot

24 like him.

25      THE COURT:  I know.  I was just looking past you,
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 1 that's all.  So I'll enter Exhibit 5483.

 2          (Respondent's Exhibit 5483 admitted into

 3           evidence)

 4      THE COURT:  So anything else we can do today?

 5      MR. STRUMWASSER:  I have one item, your Honor,

 6 which I should put on the record.

 7      THE COURT:  All right.

 8      MR. KENT:  I would just ask, if there's going to

 9 be some back and forth that we just maybe let the

10 witness go?

11      THE COURT:  Sure.  She's released thank you.

12      MR. STRUMWASSER:  It will only take a second.  I

13 received yesterday from Mr. Kent's office a subpoena

14 for Ms. Love and a request that I accept it on her

15 behalf.

16          We have been authorized to accept on behalf of

17 Ms. Love.  We have accepted.  The subpoena calls for

18 her attendance on February 2nd.  She's available and

19 will be appearing on February 2nd.

20      THE COURT:  All right.

21      MR. KENT:  Thank you very much.

22      THE COURT:  Anything else like that, good news?

23      MS. ROSEN:  I guess we can confirm we have

24 Ms. Vavra on February 1st.

25      MR. VELKEI:  That works for her.  If that works
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 1 for folks, that's fine.

 2      THE COURT:  That's good.  So that means that we

 3 have February 1st Ms. Vavra, Ms. Love on the 2nd and

 4 Mr. Wichmann on the 3rd.

 5      MR. VELKEI:  And Mr. McMahon on the 31st.

 6      THE COURT:  Yes.  Do we need to start early with

 7 Mr. McMahon like we are for Mr. Wichmann, or is it not

 8 the same issue?

 9      MR. KENT:  Maybe we should talk offline, and if

10 there's an issue, we can bring it to your attention

11 next week.

12      THE COURT:  Sure.  So we are reconvening on the

13 18th at 9:00 o'clock.

14      MR. STRUMWASSER:  Very good, your Honor.

15          (Whereupon, the proceedings recessed

16           at 10:15 o'clock a.m.)

17
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19

20

21

22

23

24
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 1 STATE OF CALIFORNIA     )

                        )   ss.

 2 COUNTY OF MARIN         )

 3          I, DEBORAH FUQUA, a Certified Shorthand

 4 Reporter of the State of California, duly authorized to

 5 administer oaths pursuant to Section 8211 of the

 6 California Code of Civil Procedure, do hereby certify

 7 that the foregoing proceedings were reported by me, a

 8 disinterested person, and thereafter transcribed under

 9 my direction into typewriting and is a true and correct

10 transcription of said proceedings.

11          I further certify that I am not of counsel or

12 attorney for either or any of the parties in the

13 foregoing proceeding and caption named, nor in any way

14 interested in the outcome of the cause named in said

15 caption.
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 1 Tuesday, January 18, 2011           10:02 o'clock a.m.

 2                         ---o0o---

 3                   P R O C E E D I N G S

 4      THE COURT:  This is before the Insurance

 5 Commissioner of the State of California in the matter

 6 of PacifiCare Life and Health Insurance Company.  This

 7 is OAH Case No. 2009061395, Agency No. UPA 2007-00004.

 8 Today's date is the 18th of January, 2011.

 9          Counsel are present.  Respondent is present in

10 the person of Ms. Knous, who has been here since 9:00

11 o'clock.

12          And we just had a little discussion off the

13 record.  So I turned over some material that it was

14 agreed -- let me mark as Exhibit 5484, PacifiCare's

15 bench brief about attorney work product.

16          (Respondent's Exhibit 5484 marked for

17           identification)

18      THE COURT:  And that's going to go with the

19 record, then.  So that's 5484.  And then did you want

20 this letter also?

21      MR. GEE:  Perhaps it would be easier to mark it,

22 your Honor, just so we have a catalog of the documents

23 that we turned over without your Honor having to read

24 the Bates numbers.

25      THE COURT:  So 913 is a list of the different
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 1 documents of which we've turned over the ones that

 2 there's no objection already.

 3          (Department's Exhibit 913 marked for

 4           identification)

 5      THE COURT:  Then you had something else,

 6 Mr. Velkei?

 7      MR. VELKEI:  Yes, thank you, your Honor.  Just to

 8 confirm for the record that we did -- in fact, the

 9 Court provided to us a category of documents that we

10 understand the Department does not object to a

11 production of.  I think some were in the ranges of 1770

12 through 2008 with gaps where there's objections on work

13 product.

14          And just with regard to the other two

15 categories, particularly the one on the grounds of work

16 product, your Honor, we would ask that, to the extent

17 the Court makes a decision not to turn over certain

18 documents, that there be a formal order that describes

19 what the document is and the grounds for its not being

20 produced to us, just so we have it in the record for

21 purposes of appeal and to the extent that we want to

22 address any particular issues with the Court.

23          And in that regard, we did submit last week

24 and we'd ask the Court to consider some short briefing

25 with respect to, when an attorney work product applies,
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 1 whether it's qualified and when documents can be turned

 2 over based upon such an assertion.

 3      THE COURT:  That is the way it's marked?

 4      MR. VELKEI:  Yes, your Honor, 5484.

 5      THE COURT:  So the irrelevant documents are the

 6 ones that you believe are totally about United and/or

 7 nothing of value?

 8      MR. GEE:  Yes, your Honor.

 9      THE COURT:  Then the other set are the ones that

10 you're claiming work product on.  Now, are we going to

11 catalog that?  You know, what do you call it?

12      MR. VELKEI:  Log?

13      THE COURT:  Log.

14      MR. STRUMWASSER:  Obviously we can.  You've got

15 the numbers here.  They are all identified as documents

16 that are asserted to be attorney work product.  Your

17 Honor will be confirming those that you sustain the

18 objection on.

19          And I don't know of any authority for

20 requiring a written order that actually comprises the

21 log itself.  The logging obligation I understand is the

22 parties' to make it available to the tribunal to make

23 the rulings.

24      THE COURT:  Let me see what it is, and I'll

25 decide.
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 1      MR. VELKEI:  We had in mind, your Honor, you know,

 2 communications between Ms. Wetzel and Ms. Rosen or a

 3 draft declaration.  Whatever it is, we just need an

 4 understanding of the documents and the grounds for

 5 withholding.

 6      THE COURT:  All right.

 7      MR. STRUMWASSER:  And I agree that a categorical

 8 description of what is being withheld is appropriate.

 9 I don't know what required -- we haven't been doing

10 written orders, and I don't know that it's fair to

11 burden your Honor.

12      THE COURT:  There is no log yet, right?

13      MR. STRUMWASSER:  The log is I think -- we haven't

14 done a log because we've identified the Bates numbers

15 and given your Honor the documents.

16      THE COURT:  Right.  So I'm going to look at them,

17 and then maybe we need to do a log.

18      MR. STRUMWASSER:  Sure.  We're happy to do that.

19      MR. VELKEI:  Thank you, your Honor.

20          Then of course on the relevance issue, to the

21 extent there were communications about United at the

22 same time they were recommending enforcement action

23 against PacifiCare and/or United, we do think it's

24 relevant.  It's obviously, at a minimum, for

25 impeachment purposes.  But we think it's relevant to
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 1 the proceedings at a minimum to review them to see

 2 whether they're --

 3      THE COURT:  I haven't seen them yet.  But there

 4 were irrelevant documents.  I was trying to -- when I

 5 was looking at them and I started going through, I

 6 tried to fit them into attorney work product.

 7          But they don't really fit.  They're just

 8 irrelevant.  They're not evidence.  They're comments.

 9 They're ruminations.  They're not evidence of

10 anything.

11          And I'm not going to turn those over.  So

12 they're either irrelevant or attorney work product.

13 There's other things, obviously, that have -- that are

14 more complex that I have to look at.  But there are

15 some irrelevant things.

16      MR. VELKEI:  Okay.

17      THE COURT:  All right.  I believe you're ready to

18 call your next witness, right?

19      MR. VELKEI:  Yes, we are, your Honor.  The

20 Respondent would like to call to the stand Mr. Ross

21 Lippincott.

22      THE COURT:  Mr. Lippincott, if you would come

23 forward.

24          (Witness sworn)

25                   JOHN ROSS LIPPINCOTT,



14984

 1          called as a witness by the Respondent,

 2          having been first duly sworn, was

 3          examined and testified as hereinafter

 4          set forth:

 5      THE COURT:  Please be seated.  Please state your

 6 first and last name and spell them both for record.

 7      THE WITNESS:  John, J-O-H-N, Lippincott,

 8 L-I-P-P-I-N-CO-T-T.

 9      THE COURT:  Thank you.

10      THE WITNESS:  Middle name Ross, which is what I go

11 by.

12      THE COURT:  John's too common?

13      THE WITNESS:  That's what my mom thought anyway.

14      THE COURT:  Go ahead.

15      MR. VELKEI:  Thank you, your Honor.

16             DIRECT EXAMINATION BY MR. VELKEI

17      MR. VELKEI:  I'd like to mark for identification

18 as Exhibit 5485 what appears to be a CV of

19 Mr. Lippincott.

20          (Respondent's Exhibit 5485 marked for

21           identification)

22      THE COURT:  5485 is the CV of Mr. Lippincott.

23      MR. VELKEI:  Q.  Mr. Lippincott, why don't you

24 take a moment to look it over, and let me know when

25 you're done.



14985

 1          I think we have a little bit of a discrepancy

 2 your Honor.  There's a little bit more detail on the

 3 dates on the one that's on the screen as opposed to the

 4 one that we presented.  Sorry about the confusion.

 5      MR. STRUMWASSER:  Why don't we just take down the

 6 one on the screen?

 7      MR. VELKEI:  Yeah, that's fine.

 8      Q.  Mr. Lippincott, have you had an opportunity to

 9 look at what's been marked for identification as 5485?

10      A.  Yes, I have.

11      Q.  Could you describe what 5485 is?

12      A.  This is a summary of my work experience.

13      Q.  All right.  And I'd like to focus if we can,

14 first of all, on your work experience with UnitedHealth

15 Group and focusing in particular on your first

16 assignment as a director of integration and technology

17 enablement from 2002 to 2005.  Could you describe what

18 your responsibilities were at that time?

19      A.  Sure.  At that time, I was supervising a team

20 of business analysts.  We were responsible for the

21 design and deployment of what we called Release 2.  It

22 was additional enhancements of functionality to NDB,

23 the network database.

24      Q.  We've heard that term "NDB" used very

25 frequently in this case.  Could you just give us a
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 1 short summary of what NDB is?

 2      A.  Sure.  NDB is our primary database for

 3 demographic and contract, at the time -- demographic

 4 and fee schedule information for our providers within

 5 UnitedHealth Group.

 6      Q.  Okay.  In 2005, according to the Exhibit 5485,

 7 you became the vice president of network data

 8 management; is that correct?

 9      A.  Yes, that's correct.

10      Q.  How long were you in this role?

11      A.  I was in this role for approximately 12

12 months.

13      Q.  So from what month to what month would you

14 say, if can you remember?

15      A.  I believe it was June of 2005 through June of

16 2006.

17      Q.  Right around the time of the transition to CTN

18 or from CTN?

19      A.  Correct.

20      Q.  Now, your description -- first of all, network

21 data management, is that also referred to as NDM?

22      A.  Yes, that's correct.

23      Q.  What is network data management?

24      A.  Network data management is the team of

25 resources that actually do the maintenance of the
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 1 demographic information in NDB.  So those are the folks

 2 that, on a daily basis, are taking the information, the

 3 updates that we would have received from a variety of

 4 sources, about the demographics or providers and keying

 5 that information into NDB.

 6      Q.  Roughly at the time that you were vice

 7 president in charge of NDM, how many folks were within

 8 that group?

 9      A.  There were approximately 280 individuals at

10 that time.

11      Q.  It also says on your CV that you were

12 responsible for leading the electronic provider data

13 integration EPDI team?

14      A.  That's correct.

15      Q.  What is EPDI?

16      A.  EPDI is the acronym, as you mentioned,

17 electronic provider data integration.  This was the

18 team of professionals that were the subject matter

19 experts responsible for coordination of the design and

20 deployment of any EPDL or EPDE deployments that we do

21 within our company.

22      MR. VELKEI:  I thought we could use some

23 illustrations or some demonstratives to help explain

24 some of these concepts.

25          So I'd like to mark for identification as 5487
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 1 a series of slides --

 2      THE COURT:  How about 5486.

 3          (Respondent's Exhibit 5486 marked for

 4           identification)

 5      MR. VELKEI:  Q.  A series of slides related to

 6 your testimony.

 7      MR. STRUMWASSER:  So we don't get these in advance

 8 anymore?

 9      THE COURT:  So this is the first time you've seen

10 them?

11      MR. STRUMWASSER:  That's right.

12      THE COURT:  Do you need a minute to look at them?

13      MR. STRUMWASSER:  No.  I'd just like to know the

14 rules of the road.

15      MR. VELKEI:  We try when we can.  I mean, I think

16 both sides are sometimes successful but not always.  So

17 to the extent we can get it done earlier -- we got the

18 CV to you yesterday.  I apologize for not greater

19 notice.

20      Q.  All right.  Mr. Lippincott, do you recognize

21 what's been marked for identification as 5486?

22      A.  Yes, I do.

23      Q.  So we see a couple of the terms we've been

24 talking about just a few moments ago up on the screen.

25 So maybe we can start with, first, what is data
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 1 integration?

 2      A.  Data integration is the process of maintaining

 3 data across the various provider databases across

 4 Uniprise, keeping that data synchronized.

 5      Q.  I see we have "NBD" here.  And it shows an

 6 arrow from NDM to NBD.  What is happening in that piece

 7 of the illustration?

 8      A.  This is the process by which the NDM

 9 resources, the team responsible for the maintenance of

10 the data in NDB, are keying that in, those updates.

11 They're doing that daily maintenance of the data in

12 NBD.

13      Q.  Now, we've heard EPDE, that term, a lot.  But

14 perhaps if you could explain what it means in the

15 context of this slide or demonstrative.

16      A.  Certainly.  So EPDE is a tool that we commonly

17 utilize to take changes that are made to NBD and to

18 send those changes on a daily basis to other United

19 claims platforms, thereby keeping that data

20 synchronized between NDB and these other platforms.

21      Q.  Now, we haven't heard the term "EPDL" used as

22 much.  I know you used it just a few minutes ago.  Can

23 you describe what EPDL is and when it is utilized by

24 the company?

25      A.  Sure.  EPDL would be the electronic provider
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 1 data load as opposed to extract.  So we utilize the

 2 EPDL tool when we have data where we're taking data

 3 from other databases -- in this case, represented here,

 4 "Rental Networks," for example -- where other databases

 5 contained the source of truth of the data.  And we take

 6 those extracts and updates and we load those changes

 7 into NDB, again, thereby keeping the two databases the

 8 in sync.

 9      Q.  Why wouldn't you make NBD, let's say, the

10 source of truth with respect to these rental networks

11 and updated information?

12      A.  The rental networks, we're leasing those

13 networks from these third parties.  So they have teams

14 of individuals with relationships with the providers.

15 They have their own NDM equivalent that's keying those

16 daily updates into their own database.

17          So we have no maintenance responsibilities of

18 that data.  They have all of the relevant data.  We

19 need to take that data from their database and update

20 NBD with what they've got.

21      Q.  I believe you testified that in June 2006 you

22 transitioned to a new role at United; is that correct?

23      A.  Yes, that's correct.

24      Q.  What was your new role after June of 2006?

25      A.  At that point, I was -- I took on broader



14991

 1 responsibility for integrations and technology

 2 operations across all of our acquisitions within United

 3 with respect to network data -- network data

 4 information.

 5      Q.  So you were responsible for handling

 6 integration of other data for other acquisitions?

 7      A.  That's correct.

 8      Q.  Now, was PacifiCare -- did you still have

 9 oversight responsibility over the data integration

10 process for PacifiCare in your role as vice president

11 integrations and technology operations?

12      A.  Yes, I did.  I no longer led NDM at this time

13 with this transition.  But I did maintain integration

14 responsibility for the -- for PacifiCare.

15      Q.  PacifiCare data or overall integration?

16      A.  PacifiCare network data.

17      Q.  Was there, within your team, as vice president

18 of integrations and technology operations, a point

19 person for the PacifiCare data integration?

20      A.  Yes.  I hired a director of integrations to

21 focus, day-to-day, 100 percent of her attention on the

22 PacifiCare integration which allowed me to ensure that

23 I was -- had time and ability to focus on the other

24 integrations that were ongoing as well.

25      Q.  Okay.  You talk in your CV -- there's some
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 1 time that you spent as a regional vice president,

 2 southwest provider relations, vice president provider

 3 call operations.  And you are currently in the title of

 4 vice president 5010 and ICD10 programs.  Maybe just

 5 give us a quick synopsis of what your current

 6 responsibilities entail?

 7      A.  Sure.  The 5010 and ICD10 programs are two

 8 very large-scale regulatory programs that are currently

 9 going on in the industry.  They are requiring each of

10 the participants in the healthcare industry --

11 providers, vendors, clearinghouses, payers -- to

12 upgrade their electronic transactions and their use of

13 medical codes to a newer version that CMS has required

14 us to be regulatory compliant with.

15      Q.  In your current position, do you have any

16 continuing oversight responsibility for NDB or NDM?

17      A.  No, I do not.

18      Q.  I noticed on your CV there's a substantial

19 amount of time you spent at Accenture.  I think it was

20 something like 12 or 13 years.

21          What did your previous experience, if at

22 all -- did your previous experience assist you in your

23 capacity of managing NDM and then taking over and

24 supervising data integration for the United

25 acquisitions?
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 1      A.  Absolutely.

 2      Q.  And how did it assist you?

 3      A.  I was responsible for large-scale IT program

 4 deployments at a variety of clients and a majority of

 5 which focused on taking legacy applications and

 6 databases and designing and deploying new applications,

 7 taking the data in those legacy databases and migrating

 8 that data into the new databases to support the new

 9 application.

10      Q.  What were the size of some of the databases

11 vis a vis NDB?

12      A.  Fairly comparable.  One of the larger

13 deployments that we did was with the State of New York.

14 We deployed a database there that contained HR payroll

15 information for approximately 350,000 state employees.

16      Q.  Let's turn, if we can, specifically to your

17 involvement in the PacifiCare integration and data

18 integration in particular.  When did you first recall

19 hearing about the PacifiCare transaction?

20      A.  I first recall hearing about the PacifiCare

21 acquisition in the fall of 2005.

22      Q.  All right.  And when did you first understand

23 what your role would be in that acquisition?

24      A.  I recall a meeting in late December where the

25 leadership of the areas that would be a part of the
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 1 integration activity for PacifiCare were called

 2 together to -- basically we were told that the

 3 acquisition was going to proceed.  And at that time, we

 4 were -- it was explained to us what areas of

 5 responsibility we would have with respect to the

 6 integration of PacifiCare.

 7      THE COURT:  I'm sorry.  Is that 2005?

 8      THE WITNESS:  Yes, December of 2005.

 9      MR. VELKEI:  Q.  What was your area of

10 responsibility?

11      A.  I was tasked with the integration of the

12 network data.

13      Q.  So how does one go about integrating that

14 network data between PacifiCare and United?

15      A.  We looked at the alternatives that we had

16 available in order to keep these databases in sync.  We

17 knew that we would have information from -- from the

18 PacifiCare database that would need to be added to the

19 NDB database.  And we certainly knew as well, going

20 forward, that we would have a need to keep the data

21 synchronized between the two databases.

22      Q.  What were the possible alternatives of how to

23 integrate those two databases between PacifiCare and

24 United?

25      A.  Alternatives were to perform dual maintenance
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 1 on the two databases, having two teams that would key

 2 the same updates into each of the databases.  Another

 3 alternative would be utilizing RIMS, the PacifiCare

 4 RIMS database, as the source of truth and keying the

 5 updates one time into that database and having those

 6 updates autopopulate in NDB.  Or a third option was

 7 keying the updates into NDB a single time and having

 8 those autopopulate down to RIMS, thereby keeping the

 9 databases synchronized.

10      Q.  You used the term "source of truth."  What

11 does that mean?

12      A.  When we have two databases that we're

13 synchronizing and we're keying updates into one of

14 those databases and then, through an automated process,

15 taking those updates and applying them to the second

16 database, the database that's receiving those updates

17 and sending the changes down, that would be the source

18 of truth for that information.

19      Q.  Okay.  Let's spend just a couple minutes if we

20 can on dual maintenance.  You've somehow generally

21 described it, but can you tell us what that would have

22 looked like if there had been dual maintenance of the

23 two systems for purposes of data integration?

24      A.  Sure.  We would have had two, you know, NDM

25 equivalents, a PacifiCare NDM and our United NDM.  If a
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 1 provider were to have a demographic change -- let's say

 2 their place of business had moved to across the

 3 street -- that change of information would have need to

 4 have been received by both of the NDM teams.  They

 5 would have needed to key that change into both the RIMS

 6 and the NDM database.

 7      Q.  Just so the record is clear, when you're

 8 talking about maintenance, you're not taking about

 9 maintaining the system so the provider can process

10 claims.  You're talking about maintaining updated

11 information, demographic and otherwise, within those

12 databases; is that correct?

13      A.  My use of the term "maintenance" is

14 maintaining the data itself, making the changes in the

15 database manually by keying through the user, through a

16 computer screen.

17      Q.  Did it make sense in your opinion to do dual

18 maintenance between RIMS and NDB here?

19      A.  Our opinion was that it did not make sense to

20 continue dual maintenance of these databases.

21      Q.  Why not?

22      A.  Well, we had concerns about the -- introducing

23 the risk of inconsistencies between the databases by

24 having duplicative teams that were keying the same

25 change into the two databases.  The risk of manual
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 1 error upon keying that same change twice and ensuring

 2 that that change was made accurately in both systems

 3 and consistently was high.

 4      Q.  I forgot to ask you, when we talked, when I

 5 first introduced 5486 -- it's a series of slides --

 6 have you seen these before, Mr. Lippincott?

 7      A.  Yes, I have.

 8      Q.  Were you involved in preparing these slides?

 9      A.  I was.

10      Q.  So can you tell us on this first slide

11 entitled, "Dual Maintenance versus Single Source,"

12 what's this intended to illustrate?

13      A.  These were a couple of the considerations that

14 went into our decision process around should we

15 consider dual maintenance or utilizing one of the

16 databases as the single source of truth.

17      Q.  Now, the statement "Lower Risk of Inconsistent

18 Data," it appears that your conclusion is that a single

19 source will lower the risk of inconsistent data; is

20 that correct, first of all?

21      A.  Yes, that's correct.

22      Q.  What is that based upon?

23      A.  That's based upon the fact that there's a

24 higher level of risk associated with two teams of --

25 two separate teams of individuals attempting to make
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 1 the same change in two separate databases where that

 2 change needs to be identical in those two databases.

 3      Q.  How about the reference to "Greater

 4 Efficiency"?  What are you driving at there?

 5      A.  They were just basically saying that it's more

 6 efficient to have a single team that's maintaining that

 7 data.

 8      Q.  Switching then, if we can, to understanding

 9 what should be the single source of truth, RIMS or NDB,

10 for purposes of database integration, I'm assuming the

11 company made a decision in that regard?

12      A.  That's correct.

13      Q.  What was the decision?

14      A.  The decision was to use NDB as the source of

15 truth.

16      Q.  Let's talk for a few minutes, if we can, about

17 the considerations that went into that decision -- if

18 we could turn to the next slide.

19          Mr. Lippincott, do you recognize this slide?

20      A.  Yes, I do.

21      MR. STRUMWASSER:  I'm sorry.  We don't have Bates

22 numbers.  I think it may be helpful to identify by

23 serial -- doesn't have a slide number either.

24      MR. VELKEI:  Maybe for these purposes we'll just

25 number the pages manually, 1, 2, 3.
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 1      MR. STRUMWASSER:  That's fine.

 2      MR. VELKEI:  Thank you for that suggestion.

 3      Q.  So, Mr. Lippincott, if you could do the same,

 4 maybe just take a pen and write down the number of each

 5 page, and we'll refer to that number at the top in the

 6 upper right-hand corner.

 7          So I count up seven total pages.

 8      THE COURT:  I've numbered them on the bottom

 9 right.

10      MR. STRUMWASSER:  I believe that will give us data

11 consistency.

12      MR. VELKEI:  Then I'm referring to Page 3 of the

13 slide deck that's up on the screen.

14      THE WITNESS:  Okay.

15      MR. VELKEI:  Q.  Mr. Lippincott, what is

16 Slide No. 3 intended to illustrate?

17      A.  These are the considerations that went into

18 the decision on whether to make RIMS or NBD the

19 primary -- the source of truth for the data going

20 forward.

21      Q.  All right.  The first reference is to "More

22 Accurate Starting Data."  I'm assuming, based upon this

23 chart, it was your conclusion that NBD would result in

24 more accurate starting data; is that correct?

25      A.  Yes, that's correct.



15000

 1      Q.  What was that based upon, sir?

 2      A.  There were -- as part of the planning process

 3 for an analysis of the data, we had several instances

 4 where the -- some of the PacifiCare employees that we

 5 were working with had expressed concerns about the

 6 accuracy of some of the provider demographic

 7 information in the RIMS database.

 8          Additionally, we had -- we were actively

 9 paying claims against the Care Trust Network that we

10 had loaded into NBD at this point in time.  We were

11 paying claims for activity of same providers for over a

12 million United members.  So we had a much higher level

13 of claim payment activity on the NDB database at this

14 time.

15      Q.  Okay.  So if I could just backtrack a little.

16 Fair to say that the company had a higher degree of

17 confidence in the accuracy of its starting data,

18 meaning United's?

19      A.  Correct.

20      Q.  Now, you've talked about the number of

21 members, and we see here under RIMS -- focusing on PPO

22 presumably -- 148,000 for RIMS and over a million for

23 NBD.  What does the number of members -- why would the

24 number of members -- what's the relationship between

25 the number of members and the higher degree of
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 1 confidence that United had in its own data?

 2      A.  Sure.  So on a more limited membership base,

 3 certain providers in the network may submit a claim

 4 very infrequently, potentially once a year or once

 5 every couple of years if they're a -- we see a small

 6 number of these members, whereas a higher membership

 7 activity would increase the opportunity to interface

 8 with that provider, be higher on their radar screen for

 9 ensuring that any updates, potentially, to place of

10 service building address, et cetera, would be supplied

11 to the companies that they mainly do business with.

12          So higher level of claim activity would result

13 in a higher level of touch and a higher level of degree

14 of accuracy of the data.

15      Q.  The CTN network, was the updated information

16 from CTN downloaded into NBD?

17      A.  Yes, the updated information from CTN was

18 downloaded into NBD.

19      Q.  So that would have been utilized via EPDL?

20      A.  Yes, that is correct.

21      Q.  Going to the next category, it says "Tested

22 Method for Data Transfer," focusing on the RIMS piece,

23 the reference says "None" for RIMS.  Could you explain

24 that?

25      A.  Sure.  So at the point of the acquisition, we
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 1 looked to see if existing -- if tools existed around

 2 keeping the databases in sync with other databases.

 3 When we analyzed the RIMS database, there were no

 4 existing tool sets that performed synchronization of

 5 demographic information with other databases.

 6      Q.  So if RIMS has been chosen as the primary

 7 source of truth, what would have been required then to

 8 make that happen?

 9      A.  It would have required launching a project to

10 analyze what was required to build an extract program

11 out of RIMS, to capture those daily demographic changes

12 in such a way that the changes could be transferred to

13 NDB and logically processed and apply it to NDB to

14 ensure that the databases were synchronized.

15          Once we -- that analysis would then, of

16 course, need to turn into the design and build of that

17 functionality and then testing and deployment of that

18 process.

19      Q.  Would you consider that to be a significant

20 undertaking?

21      A.  Given that nothing like that existed at the

22 time, I would say yes, that would represent a

23 significant undertaking.

24      Q.  Focusing then on the NBD side, was there a

25 tested method for data transfer within the United
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 1 organization vis a vis NDB?

 2      A.  Yes, we had our existing EPDE and EPDL tools

 3 that we utilized.

 4      Q.  The use of EPDE with the PacifiCare

 5 integration was not the first time that tool had been

 6 used?

 7      A.  Yes, that's correct.

 8      Q.  Could we turn to Page 4 of the slide

 9 presentation.

10          All right.  Mr. Lippincott, do you recognize

11 Slide 4 within 5486?

12      A.  Yes, I do.

13      Q.  Could you tell us what this is designed to

14 reflect?

15      A.  This slide represents the -- at the point of

16 the acquisition, the existing EPDE and EPDL deployments

17 that we had, the date that those deployments were

18 initiated and the company with which we were

19 interfacing and synchronizing the data between

20 databases.

21      Q.  Okay.  As I read the chart, there seemed to be

22 at least four instances prior to the PacifiCare

23 acquisition where EPDE was utilized as a tool for data

24 integration; is that correct?

25      A.  Yes, that's correct.
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 1      Q.  Now, there's some references in two of those

 2 to "Partial."  Could you explain what that means?

 3      A.  Sure.  With respect to the two indicated as

 4 "Partial" -- the Mid Atlantic Health Plan and Oxford

 5 Health Plan deployments, the EPDE -- in those

 6 instances, we had -- those entities held a contract

 7 with the provider; specifically, additionally, we had a

 8 UnitedHealthcare contract with those providers.

 9          So we had two contracts that existed with

10 providers at these companies.  So we did not want to

11 overlay all of the updates out of NBD into those

12 databases.  There were reasons that certain data

13 elements would not have been auto-loaded and deployed

14 to these other companies' databases.

15      Q.  Has the company utilized the EPDE tool since

16 the PacifiCare acquisition for data integration?

17      A.  Absolutely, yes.

18      Q.  Do you have some sense of how many times

19 they've done that?

20      A.  I'm aware of at least two instances.  There

21 may be more beyond that.

22      Q.  Now, it appears from the graphic that there

23 were also six instances where EPDL was utilized prior

24 to the PacifiCare acquisition; is that correct?

25      A.  Yes, that's correct.
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 1      Q.  Can you draw on the experience with EPDL for

 2 applications of EPDE?

 3      A.  Absolutely.  It's -- the concept is matching

 4 database structures and ensuring that the changes made

 5 in one database are applied successfully to the other.

 6 So there are definitely synergies that we are able to

 7 utilize across these tools.

 8      Q.  So as I read the chart, there were at least 10

 9 instances where either EPDE or EPDL were utilized for

10 data integration prior to the PacifiCare acquisition,

11 correct?

12      A.  Yes, that's correct.

13      Q.  "FS X Walk," what does "FS X Walk" mean?

14      A.  "FS" is fee schedule.  The "X" is crosswalk.

15 So this represents the deployment of a fee schedule

16 crosswalk functionality between the databases.

17      Q.  We've talked a little bit about demographic

18 data and contract data.  What is the purpose of a

19 crosswalk?

20      A.  In this case, the fee schedule crosswalk with

21 respect to these deployments allows the mapping of a

22 fee schedule between the databases.  So for example, an

23 NBD Fee Schedule 1, 2, 3 may map to Fee Schedule 4,

24 5, 6 in RIMS.  And this crosswalk would allow the

25 translation of those fee schedules and also support the
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 1 tying of physicians to the appropriate fee schedule in

 2 the receiving database.

 3      Q.  I'm assuming the crosswalk tool is utilized in

 4 the PacifiCare acquisition?

 5      A.  We ultimately did deploy a fee schedule

 6 crosswalk with the PacifiCare integration.

 7      Q.  When you say "ultimately," when was that

 8 crosswalk deployed?

 9      A.  That crosswalk was deployed in March of 2007.

10      Q.  When was the EPDE feed for PacifiCare, when

11 did it first go live?

12      A.  The -- that feed went live June 23rd of 2006.

13      Q.  So what information -- if the crosswalks

14 hadn't been set up until March of 2007, what

15 information was being communicated between NBD and RIMS

16 once the system went live?

17      A.  So from the period of time from the initial

18 deployment on 6/23 of EPDE through the addition of the

19 fee schedule crosswalk, we were -- we were translating

20 demographic changes only to the RIMS database.

21      Q.  And why didn't United also build the

22 crosswalks for the fee schedules at the initial

23 deployment?  What was the reason?

24      A.  We felt it was important to -- to break the

25 automation of this functionality up into manageable
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 1 pieces that -- to help us control the risks.  So rather

 2 than attempting to turn on, you know, in a big bang

 3 conversion have everything go live at one point, we

 4 started with the demographic information.  We moved

 5 then to fee schedule -- demographic information for PPO

 6 California providers.  Then we moved on to the fee

 7 schedule crosswalk functionality in March so that we

 8 could control the risk and put this in manageable

 9 pieces.

10      Q.  Just to close the loop on Slide 4, as I read

11 this slide, there were at least seven instances where

12 United had employed the crosswalk tool prior to its

13 data integration of PacifiCare, correct?

14      A.  I believe that -- yes, that is the case, yes.

15      MR. STRUMWASSER:  Is there seven or eight?

16      THE WITNESS:  PacifiCare represented the eighth

17 deployment of the fee schedule crosswalk.

18      MR. STRUMWASSER:  Thank you.

19      MR. VELKEI:  Q.  Turning back if we can to

20 Slide 3, and we were going through the various reasons

21 why the decision was made to use NBD as the primary

22 source or source of truth, consistent with existing

23 model, what is the reference there, sir?

24      A.  It's really a reference to the slide we saw

25 on -- really on Slide 1.  The process reflected on
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 1 Slide 1 was our existing enterprise model for data

 2 synchronization.

 3          When we had agreements with rental networks

 4 where we were leasing that network from a third party

 5 and they had the source of truth, we would pull that

 6 data in and apply it via EPDL.

 7          In cases where we had acquisitions or other

 8 United claims platforms, the process was -- the model

 9 was that NBD would be the source of truth, and we would

10 feed updates from NBD to these other United claim

11 platforms.  So selecting NBD as the source of truth in

12 this case was consistent with our existing model.

13      Q.  Then finally, "Long-term strategic platform,"

14 I'm assuming you're making the statement that NBD is

15 the long-term strategic platform as opposed to RIMS; is

16 that correct?

17      A.  That's correct.

18      Q.  So what was that based upon?

19      A.  Again -- well, with our model being NBD as the

20 source of truth, it certainly was our -- NBD continues

21 to represent our long-term strategic platform for

22 provider demographic data.  And we did not view RIMS as

23 being our long-term strategic platform for the company.

24      Q.  Switching gears just a bit, how much planning

25 and time was put into EPDE for PacifiCare data
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 1 integration prior to it going live?

 2      A.  We had a solid six months of planning for the

 3 EPDE deployment on June 23rd of 2006.

 4      Q.  Based upon your experience in managing this

 5 process for some period of time, is six months a

 6 standard amount of time, generally shorter than what is

 7 used, or generally longer than what's applied?

 8      A.  Six months represented a fairly standard

 9 deployment timeline.  With each of these deployments --

10 certainly each database has its own set of complexities

11 and challenges, requires its own set of design, some

12 unique concepts that need to be explored.

13          But with our previous deployments, we found

14 that six months was generally what it took us to get

15 one of these turned on and functioning.

16      Q.  If we could turn, then, to Slide 5 of the

17 presentation.

18          Mr. Lippincott, do you recognize Slide 5?

19      A.  Yes, I do.

20      Q.  Could you tell us what this intended to

21 reflect?

22      A.  This really reflects the timeline and

23 activities around the analysis, preparation, design and

24 deployment of the EPDE functionality that led up to us

25 going live on June 23rd of 2006.
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 1      Q.  All right.  And let's just walk through

 2 briefly, if we could, some of the categories.  Says,

 3 "EPDE Decision/Planning" from December 22nd, 2005

 4 through January 31st, 2006.  What is captured within

 5 that description?  What was occurring during this

 6 period of time?

 7      A.  During this period, we really were making that

 8 evaluation of the approach that we wanted to take,

 9 looking at the -- you know, our data model, looking at

10 the processes that would need to be reviewed and

11 included in the design in preparation for starting some

12 of the demographic loading activities that are

13 mentioned in the next row there and really just laying

14 out our plan for all the steps that needed to happen in

15 order to get the demographic data in the two databases

16 to the point where we were ready to deploy that EPDE

17 functionality on June 23rd.

18      Q.  And it references "Demo Load."  It says,

19 "California PPO Demo Load, Start, January 26th, 2006,

20 Finish, March 24th."  What is occurring during this

21 period?

22      A.  During this period -- so at this point, we

23 knew that the Care Trust Network was being terminated.

24 We knew that we had to load the demographic information

25 on the California PPO providers from the RIMS database
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 1 and get that information into NBD so that we could

 2 build the network of RIMS providers and have that

 3 reflected in NBD, get those demographics in there.

 4      Q.  Focusing on the PPO demographic load, when the

 5 information was taken from RIMS, was there any effort

 6 to reconcile the demographic information received from

 7 RIMS before it was entered into NBD?

 8      A.  Sure.  So, as you can imagine, there were

 9 providers at that time that would have existed on both

10 platforms because they would have been contracted with

11 the -- with California PPO and also contracted with

12 CTN.  So that same provider would have existed in both

13 databases.

14          There would be some providers that would have

15 a contract only with PacifiCare that we would not have

16 had in United -- in the United platform.  So the

17 process of reconciliation involved, as you can see

18 here, taking extracts of the data out of RIMS, using

19 our NDM team to reconcile that data between the

20 databases.

21      MR. STRUMWASSER:  "Here" being Slide 6?

22      THE WITNESS:  Yes.  Thank you.  Sorry -- reflected

23 on Slide 6.

24          So you can see, when we found matches, the

25 same provider existing in both RIMS and NDB, if that
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 1 data did not match, we took an extra step to reconcile

 2 that data and ensure that the data that we were going

 3 to utilize was accurate.

 4      MR. VELKEI:  Q.  What did that process of

 5 reconciliation entail?

 6      A.  When we identified those differences, we

 7 reported those differences back to the PacifiCare NDM

 8 team for research and confirmation of the data.

 9      Q.  Turning back, if we can, to Slide 5, there's

10 reference to "Resource Plans & System Architecture,

11 January to March 2006," what was going on during that

12 period that's reflected in this row?

13      A.  So at this point, again, we've got a fairly

14 good understanding of the tasks that we need to

15 complete in order to have the demographic -- to have

16 the network built and all the demographics loaded on

17 NBD.

18          So during this period, we're laying out,

19 ensuring that we have the proper resources in place to

20 accomplish those tasks.  We also are starting to look

21 at the architecture differences between NDB and RIMS to

22 understand the -- and start to feed into some of the

23 EPDE build and testing that's reflected here,

24 additionally understanding the structures that we would

25 need to have in place to support file transfer between
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 1 the databases that would be required when EPDE goes

 2 live on June 23rd.

 3      Q.  All right.  And then you referenced EPDE build

 4 and testing.  Just very generally, what is going on in

 5 this period as reflected in Slide 5?

 6      A.  This is a heavy IT technology-focused

 7 activity.  So starting with April, now that we have the

 8 understanding of the structural differences, we're

 9 getting into the actual technical analysis required to

10 support the EPDE tool, the technology design phase.  So

11 that's actually developing the information that's given

12 to the programmers, the coders themselves, who would

13 then -- you know, we're also kind of at the same time

14 you can see the overlap in the time period there

15 beginning to -- we're laying out our test plan for the

16 test planning, laying out the tests that would be

17 executed, sort of planning our test.

18          Then the build phase is actually the actual

19 coding phase where the program is constructed.

20          And then we have the testing phase, where the

21 results of the program of the -- the results of the

22 completed programs are tested to make sure the process

23 works as anticipated.

24      Q.  I would like you to estimate if you can,

25 focusing on the pieces that we discussed, which is
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 1 EPDE, decision/planning, demo load, resource planning,

 2 system architecture, and EPDE building and testing.

 3 Roughly how many folks were involved at the company in

 4 any piece of this process?  How many folks did it take

 5 to make this process happen?

 6      A.  A peak between business and IT resources

 7 across both organizations, we exceeded over 100

 8 individuals that would have been engaged in this

 9 activity.

10      Q.  Did you utilize employees, legacy PacifiCare

11 employees, in these processes?

12      A.  Yes, we absolutely did.

13      Q.  In each and every one of them?

14      A.  We would have utilized them in each and every

15 one of these steps.

16      Q.  Was that important?

17      A.  Absolutely.  They were the experts at the RIMS

18 database, understood the data structures, the way the

19 data would operate.  So we absolutely needed -- they

20 were a critical component of designing and deploying

21 this process.

22      Q.  Now, I take from Slide 5 that deployment of

23 EPDE actually occurred on June 23rd, 2006; is that

24 correct?

25      A.  Yes, that's correct.
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 1      Q.  There's reference to a deployment verification

 2 phase of approximately a week.  Can you describe what

 3 that is?

 4      A.  Sure, this is a specific IT planning term.  So

 5 our IT, information technology, the technology groups

 6 would be actively monitoring and supporting the

 7 deployment of this program for that period of time.

 8 They're ensuring that the code is operating as expected

 9 and that there's no unexpected issues or other

10 anomalies during this period.

11      Q.  Should we infer from the fact that the

12 verification phase ended on June 30th that the company

13 stopped monitoring how the EPDE tool was working?

14      A.  Absolutely not.

15      Q.  I would look to, if we can --

16          Chuck, if you could put up the deposition

17 excerpts of Ms. Berkel's testimony at 8252 and 8253.

18          Ms. Berkel was asked a series of questions

19 focused around some remedial efforts that were taken in

20 the summer of 2007 with respect to EPDE.

21          And I'd like to direct your attention if I can

22 to Line 25 of 8252:

23               "Things like measuring how

24          many records went out" --

25               "Things like measuring how
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 1          many records went out, how many

 2          records came in at the other end,

 3          right?"

 4               "It was."

 5               "So the need for that, to be

 6          able to balance in and out, that was

 7          foreseeable in June 2006, wasn't it?"

 8               "Yes, and -- yes."

 9               "And then on the second page

10          of the chart...you added fields to

11          improve reconciliation accuracy.  The

12          need for reconciliation was obviously

13          foreseeable in 2006, right?"

14               "Yes."

15          Do you agree that it was foreseeable,

16 Mr. Lippincott?

17      A.  Yes, I would agree that this was foreseeable.

18      Q.  Did you and your team actually foresee the

19 need for these kinds of reconciliation reporting back

20 in June 2006?

21      A.  Yes, we did.

22      Q.  Were there checks and balances in place prior

23 to August 2007 that were there to detect any problems

24 with the EPDE feed?

25      A.  Yes, absolutely there were.
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 1      Q.  Why don't we turn, then, if we can to the very

 2 last slide, Slide 7, of 5486.

 3          Mr. Lippincott, do you recognize what's been

 4 mark for identification as Slide No. 7 of 5486?

 5      A.  Yes, I do.

 6      Q.  Can you tell us what this particular slide is

 7 intended to illustrate?

 8      A.  This reflects the checks and balances that we

 9 put in place at the various dates indicated on the

10 right column there.

11      Q.  So why don't we focus, if we can, on those

12 checks and balances that were in place as of June 23rd,

13 2006.

14          So if I understand correctly, that Items

15 Nos. 1 through 6 were in fact in place as

16 reconciliation reporting tools as of June 23rd, 2006,

17 correct?

18      A.  Yes, that is correct.

19      Q.  Why don't we talk, then, about the first of

20 those checks and balances.  It's called the "Daily

21 Match Logs."  Could you describe what that means?

22      A.  Sure.  The daily match logs really captured

23 the activity for the day that would have been keyed

24 into NDB and sent down to RIMS for auto uploading to

25 the RIMS database.
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 1          Those would have included changes, record

 2 adds.  It would have contained the entire universe of

 3 changes that were made for that day.

 4      Q.  And that was provided on a daily basis?

 5      A.  Yes, that's correct.

 6      Q.  And how was that helpful in terms of assessing

 7 any issues with the EPDE feed?

 8      A.  This was generally used as a research tool

 9 when any items or anomalies surfaced that did require

10 additional follow-up.  We were able to utilize this

11 daily match log to understand if -- what specifically,

12 what change specifically NBD -- had been made in NBD

13 and was trying to apply to the RIMS database.

14      Q.  Focusing then on daily error reports, what are

15 those?

16      A.  These were situations that were unexpected,

17 where some kind of unexpected event had occurred in the

18 process that would result in an error.  It would fall

19 to one of these what we call a daily error report here.

20      Q.  So would someone in IT or within your group

21 have designed this error report in the first instance?

22      A.  That's correct.

23      Q.  It was designed to do what?

24      A.  It really was meant to capture these

25 unexpected events and report them for review and
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 1 follow-up by the team that was investigating and kind

 2 of monitoring the performance of the EPDE process.

 3      Q.  When you say "unexpected events," what do you

 4 mean by that, Mr. Lippincott?

 5      A.  Well, some examples we have here are "No

 6 Match" for the first one here.  So if a provider record

 7 came across from NBD that we were unable to find the

 8 corresponding provider in RIMS, that would be an error

 9 situation.

10          We would expect that every update coming down

11 from NBD would find a match in RIMS and be able to

12 process that correctly.  So if we encountered that

13 situation, that would fall to this error report.

14      Q.  Now, you also mentioned the two other items

15 there, "Unexpected Value" and "Blank Fields."  Could

16 you describe what those are?

17      A.  "Unexpected Value" represents the fact that,

18 in certain fields, we had to do some mapping of values.

19 So maybe there were five valid values in a field on

20 NBD.  And we mapped those to five corresponding values

21 in RIMS.

22          If we unexpectedly saw a sixth value come

23 across from NBD, it would be unexpected.  We wouldn't

24 know what to do.  And the process with that field, that

25 would fall -- with that value, that new value, that
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 1 would fall to an error report for investigation.

 2      Q.  The three items that you've identified under

 3 No. 2, is this intended to be a comprehensive list of

 4 all of the issues that these error reports would spot?

 5      A.  No, I wouldn't -- this was not a comprehensive

 6 list.  I believe we had some other error report

 7 examples that we accounted for.  These are just kind of

 8 representative samples of the things that we were

 9 tracking.

10      Q.  How about the reference to "Daily Fallout

11 Reports," what are those?

12      A.  So as opposed to the error reports, the

13 fallout reports were actually situations where we

14 proactively would take an update and, when it met

15 certain criteria, we would have that update fall out,

16 we would call it, move to this report for manual

17 processing and manual application of the change rather

18 than auto applying the change.

19      Q.  Why would there be instances where you would

20 want to manually apply the changes?

21      A.  Situations where either due to the complexity

22 or the possible impact of the resulting change would be

23 something that we would not be able to automate or

24 would want to ensure we had review of the change prior

25 to its being applied to the database.
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 1      Q.  There are a couple of examples that are listed

 2 there.  Could you just describe how those would -- what

 3 those are?

 4      A.  Sure.  The "Candidate for Termination Report"

 5 would be generated with any terminations that were

 6 generated by NBD.  When that termination of that record

 7 would come down from NBD, we would move that

 8 termination process to this manual report, which would

 9 be reviewed to ensure that yes, indeed, the records

10 that were being scheduled for termination from NBD were

11 the appropriate records to terminate in RIMS.

12      Q.  The two examples that are given in Item No. 3,

13 is this intended to be a comprehensive list of what

14 would be capture within those fallout reports?

15      A.  I believe we may have had some additional

16 fallout reports as well.  These are the ones I'm aware

17 of.

18      Q.  "Daily Exclusion Reports," what does that

19 refer to?

20      A.  What daily exclusion reports were another

21 proactive step that we had in place to identify updates

22 to providers that required the higher level of

23 interaction.  It was provider driven, so we could enter

24 a specific provider onto the -- to be included in the

25 exclusion reports.  And then updates to those providers
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 1 on the exclusion list would fall for manual review.

 2      Q.  When you say "required a higher level of

 3 interaction," what do you mean by that?

 4      A.  It could be due to either the complexity of

 5 the provider's structure.  It could be something as

 6 small as the provider wanted their checks cut to them

 7 in a different manner than the -- than the provider

 8 name, the way the name was listed in directory.  So

 9 they may want it listed in directory as one way, but

10 they wanted their checks cut as "doing business as"

11 some other name.  That would an example of another

12 reason we would put a provider on the exclusion report

13 list.

14      Q.  So is the concept to capture or exclude from

15 the automated process situations where the complexity

16 didn't lend itself well to automation?

17      A.  Yes.  Situations where we just -- there just

18 required a higher level of interaction for updates to

19 that provider.

20      Q.  Okay.  "War Room/Daily-Weekly Reconciliation

21 Meetings," just want to make sure we have the same

22 understanding of what you mean when you say "war room."

23 What do you mean when you say "war room"?

24      A.  War room is the -- it's really the forum for

25 all the -- for representatives of the areas involved in
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 1 the data integration process to come together to review

 2 any issues that may have surfaced, to perform planning

 3 for additional functionality that maybe was going to be

 4 deployed, and really just serve as that way of staying

 5 in touch and monitoring the activities associated with

 6 the data integration in this case.

 7      Q.  When was the war room established for EPDE

 8 PacifiCare?

 9      A.  We planned for the war room in May -- by May

10 2006, we had identified the structure for the war room

11 and had identified the representatives that we wanted

12 to include in those war room meetings.

13      Q.  This was before EPDE was even deployed as a

14 tool, correct?

15      A.  Yes, that's correct.

16      Q.  Then it references daily-weekly reconciliation

17 meetings.  Which was it, daily or weekly?  Or did it

18 change?

19      A.  We began with daily meetings, and we included

20 representatives from network management, network

21 operations, technology, and representatives from both

22 PacifiCare and United, of course.  And those meetings

23 started out daily.  And then at some point, we moved

24 those to weekly -- I can't recall exactly the timing of

25 when those might have evolved into weekly meetings, but
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 1 at least the first two weeks, they were daily meetings.

 2      MR. VELKEI:  It's probably a good time for a

 3 break, your Honor, if this works for folks.

 4      THE COURT:  Okay, sure.

 5          (Recess taken)

 6      THE COURT:  We can go back on the record.

 7      MR. VELKEI:  Thank you, your Honor.

 8      Q.  So Mr. Lippincott, I think we were dealing

 9 with Slide 7 when we took the break.

10          So, Chuck, if you could put that back up

11 there.

12          "Reconciliation Projects," could you describe

13 what that means?

14      A.  Oh, yes, okay.  Thank you.  Reconciliation

15 projects, these were processes where we would do a full

16 database comparison between RIMS and NBD.  So we would

17 take extracts from the two databases and do a provider

18 by provider field by field reconciliation of what was

19 in RIMS and what was in NBD and flag differences that

20 were found.

21      Q.  Now, focusing on the various items that we

22 discussed, specifically Items 1 through 6 on Slide 7 of

23 5486, was there a team of folks that were dedicated to

24 reviewing these reports and working up any issues as

25 they came?
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 1      A.  Yes, there was.

 2      Q.  How many folks were dedicated to the

 3 PacifiCare/RIMS side of this equation, if you know?

 4      A.  At this point, at the point of the deployment,

 5 we had seven dedicated individuals that were

 6 responsible for working these reports on a daily basis.

 7      Q.  Dedicated to RIMS specifically or --

 8      A.  They were dedicated to RIMS specifically.

 9      Q.  I also see in the March '07 we have a few

10 entries, Nos. 7 and 8, "Daily Fee Schedule Error

11 Report" "Contract Load Reconciliation."

12          First of all, what are those two reports?

13      A.  The daily fee schedule error report would flag

14 situations where a fee schedule that had been sent from

15 NBD was not able to be found on the fee schedule

16 crosswalk.

17          So we would expect every fee schedule that

18 would be coming down from NBD to have an entry on that

19 crosswalk.  If there was no corresponding entry for fee

20 schedule, it would fall to this daily fee schedule

21 error report.

22      Q.  Then, the "Contract Load Reconciliation,"

23 what's that?

24      A.  For contract load reconciliation, a specific

25 example of a situation that would appear in the report
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 1 would be if we had a physician group where ten -- let's

 2 say ten providers were a part of that group.  We had a

 3 load of that contract to that group.  And at the end of

 4 the auto load process, maybe only seven of the ten

 5 providers were loaded with a contract and three did not

 6 receive a contract.

 7          We would have sent that to this report for

 8 further investigation and follow-up to ensure that that

 9 situation was accurate.

10      Q.  Now, I notice that these things were not put

11 in place in June of 2006.  Why is that the case,

12 Mr. Lippincott?

13      A.  These were deployed in conjunction with the

14 rollout of the fee schedule crosswalk and the process

15 to tie providers to fee schedules that was deployed in

16 March of 2007.

17      Q.  Was there a need for these kind of reports

18 prior to March 2007, then?

19      A.  There was not.

20      Q.  Focusing, then, if we can on the entries for

21 August 2007, what are those -- what happened in August

22 2007 that's described here?

23      A.  In August of 2007, we now have -- we had

24 deployed the fee schedule crosswalk functionality in

25 March of '07, and now we were gearing up to enhance the
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 1 existing EPDE process to also handle the non-California

 2 demographic updates.  So we're expanding, again, the

 3 scope of our data integration deployment here.

 4          Additionally, at this time, Ms. Berkel has

 5 changed roles, moved from her CFO responsibilities to

 6 getting engaged in the PacifiCare integration more

 7 broadly.  And she has made a series of recommendations

 8 at this point for additional enhancements to our

 9 policies and procedures that we added at this point,

10 the items listed 9, 10 and 11.

11      Q.  Did you foresee the need for those particular

12 enhancements back this June of 2006?

13      A.  We -- I believe we did foresee the need for

14 these processes.  And really they're reflected in the

15 reports that we had in place on June 23rd.  So I

16 believe that we did foresee the need for what's

17 outlined here.

18      Q.  But in reference to these specific policies --

19 the formalized turnaround times, summary report of

20 reconciliations -- did your team foresee the need for

21 those particular items back in June 2006?

22      A.  What Ms. Berkel has suggested here is

23 enhancements and formalization of many of the policies

24 and procedures.  We already had in place some

25 enhancements to those policies and procedures.
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 1          Formalization of the turnaround time for

 2 correcting errors that were encountered -- we certainly

 3 had our team that was working these issues.  This was

 4 simply, again, introducing the formalized turnaround

 5 time for the scope of work, prioritizing the open work

 6 items, and then developing this summary report of

 7 reconciliation and errors as mentioned in No. 11.

 8      MR. STRUMWASSER:  That was -- I would like to move

 9 to strike that as -- that was not a responsive answer.

10      THE COURT:  Could you read the question.

11      MR. VELKEI:  Your Honor, I would just suggest, if

12 Mr. Strumwasser wants to cross-examine the witness --

13      THE COURT:  Well, I don't know.  If it's not

14 responsive, it doesn't --

15      MR. VELKEI:  It says, "But in reference to these

16 specific policies...summary of report

17 reconciliations -- did your team foresee the need for

18 particular items back in June of 2006?"

19          And there's an answers about, "What Ms. Berkel

20 has suggested here" --

21      THE COURT:  Yes.  Okay.

22          So could you answer -- listen to the question,

23 answer it, and then, if you want to explain.

24      THE WITNESS:  Okay.

25      MR. VELKEI:  Q.  So I think where the Court is
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 1 going is, did you foresee the need for these specific

 2 procedures back in June of 2006, yes or no?  And then

 3 the explanation can follow.

 4      A.  We did not foresee the need for the specific

 5 procedures Ms. Berkel recommended in August of '07.  We

 6 did not foresee that in June 2006.

 7      Q.  And for purposes of the record, do you want to

 8 incorporate your prior answer in terms of an

 9 explanation of what you did or did not foresee?

10      A.  Sure.  We did have some of these processes in

11 place that were deployed in June of 2006.  They were

12 not formalized to the extent that Ms. Berkel had

13 recommended they be formalized.

14          The work was -- we were working the issues, we

15 did not have published specific turnaround times.  And

16 we did not have a summary report of reconciliation, a

17 formalized summary report of reconciliation and errors

18 at that time.

19      Q.  You've used the term "enhancements" to

20 describe 9, 10 and 11.  Do you considered consider

21 these to be enhancements?

22      A.  Yes, I do.

23      Q.  What do you consider an enhancement to be?

24      A.  It's an expansion or refinement of an existing

25 process to make it more efficient, to provide
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 1 additional information, to formalize it.

 2      Q.  Okay.  Mr. Lippincott, have you ever heard the

 3 term EPDE lore?

 4      A.  Yes, I have.

 5      Q.  Have you used it yourself?

 6      A.  Yes, I have.

 7      Q.  What does the term "EPDE lore" refer to?

 8      A.  There was a period of time after the

 9 deployment of EPDE, specifically after the deployment

10 of the fee schedule crosswalk in March of 2007, where

11 the EPDE process was being blamed for a large number of

12 issues that were observed in different areas of --

13 involved with the data integration effort.

14      Q.  Fairly or unfairly blamed, in your opinion?

15      A.  In my opinion, it was an unfair

16 characterization.

17      Q.  What do you think was going on in your

18 opinion?

19      A.  EPDE was the new process.  It was not -- maybe

20 not fully understood by the groups that were engaged.

21 And so when changes -- unexpected events happened or

22 issues were identified, EPDE was often the immediate

23 proposed root cause by individuals identifying the

24 issue.

25      Q.  And when employees within the organization
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 1 blamed certain issues on the EPDE, did you and/or your

 2 team undertake an investigation?

 3      A.  Absolutely we would in those cases.

 4      Q.  Do you recall instances where, in fact, it

 5 turned out to be something other than EPDE that caused

 6 the problem?

 7      A.  Many times it was determined that it was not

 8 EPDE causing the problem.

 9      Q.  Can you give us a particular example?  Do you

10 have one in mind?

11      A.  I can -- a specific example, there was an

12 individual in our CCI department that frequently

13 complained about data changing unexpectedly in RIMS and

14 that EPDE was changing this data in RIMS.

15      Q.  Who was that individual?

16      A.  That would have been Bo Chan.

17      Q.  Did you undertake an investigation to

18 determine whether Mr. Chan's complaints about EPDE were

19 well founded?

20      A.  Absolutely did.

21      Q.  What was the conclusion you reached?

22      A.  Upon further analysis of his claims, we

23 actually identified that there was a team of

24 individuals, claim adjusters, on the PacifiCare side in

25 RIMS that were actually going into the RIMS data and
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 1 manually changing the data in RIMS in order to do some

 2 claim adjustments.  They were modifying that data,

 3 which was inconsistent with our policy of changing data

 4 that was being maintained by NBD in EPDE.

 5      Q.  In your opinion, do you recall there being any

 6 issues associated with EPDE in the complaints Mr. Chan

 7 made?

 8      A.  I'm sorry.  Could you repeat that question?

 9      Q.  Do you recall there being any validity about

10 the EPDE being the cause of those problems in the

11 claims Mr. Chan made?

12      A.  We did not find any validity to those claims.

13      MR. VELKEI:  No further questions at this time,

14 your Honor.

15      THE COURT:  Okay.

16          Cross-examine after lunch, or --

17      MR. STRUMWASSER:  Yes, but I wonder whether it

18 would be useful for me to ask just a couple questions

19 of the witness right now.

20      THE COURT:  Go for it.

21           CROSS-EXAMINATION BY MR. STRUMWASSER

22      MR. STRUMWASSER:  Q.  Good morning, still,

23 Mr. Lippincott.

24      A.  Good morning.

25      Q.  I'm Michael Strumwasser.  I'm one of the
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 1 attorneys from the Department.

 2          I'd like to ask you a couple questions about

 3 Slide 7 of 5486.  Do you have it there?

 4      A.  Yes, I do.

 5      Q.  The daily match logs, Item No. 1, were these

 6 reports that were actually distributed within the

 7 organization?

 8      A.  These reports were developed and reviewed by

 9 the teams that were supporting the integration

10 activity.

11      Q.  So yes, they were distributed within the

12 organization?

13      MR. VELKEI:  Objection, vague as to "the

14 organization."  The witness has answered the question.

15      THE COURT:  All right.

16      MR. STRUMWASSER:  Q.  United --

17      THE COURT:  Maybe we could just ask to whom were

18 they distributed.

19      MR. VELKEI:  Thank you, your Honor.

20      THE WITNESS:  These reports were made available to

21 the NDM teams on the PacifiCare and United sides that

22 were supporting the data integration efforts.

23      MR. STRUMWASSER:  Q.  Were they paper or

24 electronic?

25      A.  These match logs were electronic forms.
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 1      Q.  Are they still in existence?

 2      MR. VELKEI:  Calls for speculation, lack of

 3 foundation

 4      THE COURT:  If he knows.

 5      THE WITNESS:  I'm not -- I can neither confirm nor

 6 deny that these logs would still be in existence.

 7      MR. STRUMWASSER:  Q.  Item No. 2, "Daily Error

 8 reports" --

 9      A.  Yes.

10      Q.  Were these electronics or paper reports?

11      A.  These were electronic reports.

12      Q.  To whom were they distributed?

13      MR. VELKEI:  Could we have some clarity about the

14 time?  Are we talking back in 2006, 2007?

15      THE COURT:  6/23/06?

16      MR. STRUMWASSER:  Yeah, from --

17      Q.  Yes, any time in 2006.  Let's just do it that

18 way.

19      A.  I'm sorry.  Could you repeat the question?

20      Q.  Sure.  Were they electronic or paper?  I'm

21 sorry.  You did answer that one.

22          To whom were they distributed?

23      A.  These electronic reports were distributed in

24 2006 to the NDM teams at PacifiCare and United that

25 were supporting the integration.
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 1      Q.  And is the phrase "daily error report"

 2 somewhere in each of them?  Is that a title on the

 3 report or something?

 4      A.  I don't recall if that specific phrasing would

 5 have been included in the title of the electronic

 6 report.

 7      Q.  How about within the text?  Would the phrase

 8 "daily error report" appear anywhere in the file that

 9 contained that report?

10      A.  I am just not sure if that phrase would have

11 been anywhere in the report.

12      Q.  Daily fallout reports, again, electronic?

13      A.  That's correct.

14      Q.  Same distribution?

15      A.  That's correct.

16      Q.  Do you know whether or not they are still

17 extant?

18      MR. VELKEI:  "Extant" meaning in existence, not

19 destroyed?

20      MR. STRUMWASSER:  Q.  Do they still exist?

21      A.  They may still produce these reports on a

22 daily basis.  I've been out of this role for a

23 significant amount of time.

24      Q.  Yes.  I wasn't really asking whether they were

25 still being published.  I'm asking whether a report --
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 1 I apologize for my ambiguity there -- whether a report

 2 that was -- the daily report for July 1, '06, would

 3 that still be retrievable?

 4      MR. VELKEI:  Calls for speculation.

 5      THE COURT:  If you know.

 6      THE WITNESS:  I'm not aware if this report would

 7 still be available today.

 8      MR. STRUMWASSER:  Q.  Do you know whether the term

 9 "fallout report" appears anywhere in those files?

10      A.  I am not aware if that specific phrase would

11 appear in these reports.

12      Q.  Same set of questions for the daily exclusion

13 report.  Electronic?

14      A.  These reports were electronic.

15      Q.  Same distribution?

16      A.  These reports would have gone to the NDM teams

17 at PacifiCare and United supporting the integration.

18      Q.  Would the phrase "exclusion report" appear

19 anywhere in the file?

20      A.  I cannot recall or confirm that this exact

21 phrase would have appeared in these reports.

22      Q.  And you don't know whether they are still

23 accessible back from 2006?

24      A.  I do not know.

25      Q.  And you said that they were distributed to the
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 1 NDM teams.  Did anybody else receive them?  For

 2 example, did you receive them?

 3      A.  Can I clarify "distributed"?  I'd like to -- I

 4 apologize if I've confirmed this already, but I think

 5 "made available to" is probably a better term.

 6          These were not e-mailed out.  They were not

 7 distributed, but they were more made available at a --

 8 I'm not sure of the exact process but potentially a

 9 SharePoint site or some kind of online directory where

10 the team was -- knew those reports would be available

11 on a daily basis, and those responsible for working

12 those reports would go to that area, I believe was the

13 process, and they would be accessed that way.

14          So I didn't want to misunderstand.

15 "Distributed" sounds like it was sent out.

16      Q.  No, that's very helpful I appreciate that.

17          Mr. Lippincott, do you know what the process

18 is for backing up, archiving and preserving that kind

19 of information on SharePoint?

20      MR. VELKEI:  Calls for speculation, lack of

21 foundation.

22      THE COURT:  If you know.

23      THE WITNESS:  I can't even confirm that this was

24 distributed via SharePoint.  It may have been a file

25 repository or some other.  So I do not know -- no, I do
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 1 not know.

 2      MR. STRUMWASSER:  Q.  Setting at side the question

 3 of whether it was on SharePoint.  Assuming for a moment

 4 it was on SharePoint.  I want to get the preservation,

 5 archiving practice at United for SharePoint files.  Do

 6 you know what those are?

 7      MR. VELKEI:  Lacks foundation, calls for

 8 speculation.

 9      THE COURT:  If he knows.

10      MR. STRUMWASSER:  Your Honor, also, it's worth

11 noting here, the question has been cast as "Do you

12 know?"  I think any witness doesn't know whether he

13 knows.

14      MR. VELKEI:  Your Honor I'm, just trying to

15 establish a record.  I'm not being disruptive.  I'm

16 trying to keep it short.  I'm not making speaking

17 objections.  I'm entitled to do that.

18          And I understand you're going to overrule me,

19 but I just want to put that in the record.

20      THE COURT:  All right.

21      MR. VELKEI:  Thank you.

22          Do you need the question back?

23      MR. STRUMWASSER:  Q.  Let me just do it again.

24          SharePoint, do you know what the practice is

25 at United?  Do you know anything about the practice at
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 1 United -- these would have been United SharePoints; is

 2 that right?

 3      MR. VELKEI:  Same objections.

 4      THE COURT:  Overruled.

 5      THE WITNESS:  Again, I think it's -- I'm not in a

 6 position to confirm that these were distributed via

 7 SharePoint.

 8      THE COURT:  I know.  Set that aside.  He's asking

 9 a different question now.

10      MR. STRUMWASSER:  Q.  The term "SharePoint" as it

11 was being used by employees of United -- and all these

12 people would have been employees of United?

13      A.  At this point, yes; that's correct.

14      Q.  That SharePoint would have been maintained by

15 United, not PacifiCare, right?

16      A.  I'm not aware of the entity that would have

17 maintained these reports, whether that -- whatever

18 mechanism these were made available, whether that

19 physically or technically sat with the PacifiCare

20 organization or the United organization.  Does that

21 answer your question?

22      Q.  Yes.  I mean, did you ever --

23      MR. VELKEI:  Could we take lunch, your Honor?  We

24 can take this up at 1:30.  It's past the lunch hour.  I

25 don't know what the burning desire is to get these
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 1 questions out during the lunch break.

 2      THE COURT:  Stop.

 3          I'm overruling your objection.

 4          Can you finish up?

 5      MR. STRUMWASSER:  Yeah.  Let me just -- the reason

 6 why I'm asking obviously is --

 7      THE COURT:  I understand.  Let's just do it.

 8      MR. STRUMWASSER:  As near as we can tell, we have

 9 not received in production any daily match logs, daily

10 error reports or daily fallout reports prior to 2008.

11      MR. VELKEI:  Haven't been asked for.

12      MR. STRUMWASSER:  Okay.  What would appreciate,

13 particularly since, if they exist, they are apparently

14 electronic, we would appreciate an expeditious

15 reproduction of them in the hopes that maybe we could

16 make benefit of that and use them and finish this

17 witness these week.

18      MR. VELKEI:  Your Honor, we would like at this

19 point -- we have a lot of these informal requests.

20 These weren't asked for in document requests.  At this

21 point, if they have a formal request, we ask that it be

22 made in writing, submitted to the Court, made part of

23 the record, and we have an opportunity to respond.

24          These were not called for; these were not

25 asked for in any document requests.  They put this at
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 1 issue.  We brought a witness to address an issue that

 2 they raised.  Never before raised any desire to have

 3 any of this stuff.  And to suggest that they didn't

 4 know about it just is disingenuous.  But at a

 5 minimum, at this point, if they have a request, I think

 6 they need to make a formal application and the

 7 authority for making it so that we have a meaningful

 8 opportunity to respond.  If it's the record, we can

 9 address it with the Court at that time.

10      MR. STRUMWASSER:  If your Honor requires an

11 explication of how this is covered by the data request,

12 we'd be glad to file it.  But I think at this point,

13 let's just figure out what the deal is.  These are

14 not -- there's no ambiguity about what the documents

15 are.  They are identified by name.

16      THE COURT:  Your claim is that you did request

17 them?

18      MR. STRUMWASSER:  Absolutely, sure.

19      THE COURT:  Do you want to produce what it is that

20 you believe -- maybe can you work it out.

21      MR. STRUMWASSER:  Well, I --

22      THE COURT:  Look, the only other thing I can do is

23 strike the testimony about it.  So if you could just

24 work it out and see what it is that you need or can

25 exchange or if they even exist, could you please do
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 1 that?

 2      MR. VELKEI:  I'd be happy to talk to

 3 Mr. Strumwasser.  Again, we're doing this because they

 4 raised this issue.  We had to address it as a defense

 5 of this case.

 6      THE COURT:  All right.  But then you've now

 7 brought up things, and you're going to have to --

 8      MR. VELKEI:  Then if it's going to be stricken, it

 9 has to be stricken on both sides.  We're happy with

10 that, if that's the ultimate conclusion.  But to strike

11 it on our side and not on theirs, it just is --

12      THE COURT:  You need to produce the material.

13      MR. VELKEI:  Assuming that it was asked for, your

14 Honor.

15          And we'll meet and confer on that.  But I

16 disagree that it was asked for.  And if there's a

17 request that I'm missing, I'd be happy to look at it.

18 But my request is that it be formalized and, at a

19 minimum, let's just start with, show me the document

20 request where this was asked for.

21      MR. STRUMWASSER:  A witness shows up, says, "I've

22 got a document that's called 'War and Peace,' and I'm

23 not going to give you a copy of it," you don't get to

24 stand on the testimony about the existence of it.

25      MR. VELKEI:  Yes, I do.
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 1      MR. STRUMWASSER:  That's standard.

 2      MR. VELKEI:  Guess we don't have it.

 3      THE COURT:  See if you can work it out, otherwise

 4 you'll have to give me a request, and I'll rule on it.

 5      MR. STRUMWASSER:  Thank you, your Honor.

 6      MR. VELKEI:  Thank you, your Honor.

 7      THE COURT:  Before we go away, though, I would

 8 like to do couple of these documents that Mr. Gee gave

 9 me this morning.

10          Mr. Gee I'm going to return CMA02803.  It's

11 not relevant.  And if you could put it own a log

12 somewhere so we could keep track.

13      MR. GEE:  Sure.

14      THE COURT:  I'm going to give Mr. Velkei CMA02813

15 through 2848, 2298 through 2317, and 2270 through 2276.

16 I'm not really making a ruling as to whether they're

17 relevant or not, but they're public records.  I see no

18 reason not to turn them over.

19      MR. STRUMWASSER:  I'm sorry.  Could we just have

20 the numbers again?

21      THE COURT:  Oh, I'm sorry.  02270 through 02276 --

22 that's the consent order on Nebraska -- 02298 through

23 02317, this is material that's on an information demand

24 system from CMA.  And 02813 through 02848, it's the

25 settlement agreement about United that I think they
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 1 even have a copy already.

 2      MR. VELKEI:  Multi-state.

 3      THE COURT:  Yes.

 4      MR. VELKEI:  Thank you, your Honor.

 5      THE COURT:  Then there's a few left in here which

 6 I would appreciate if you would log and then return to

 7 me.

 8      MR. GEE:  Sure.

 9      MR. VELKEI:  Your Honor, I mean, we would ask that

10 we be given a copy of that log as well.

11      THE COURT:  Well, I'm going to have them give it

12 back to me, and we'll look at it.

13          The one document that's not relevant has

14 nothing do with the material in this matter.

15      MR. GEE:  I think it may have been inadvertently

16 produced.  Doesn't even have the person's phone number

17 from the CDI on it.

18      THE COURT:  I know.

19          It has nothing to do with this case.  It's

20 something else.  So I think that one.

21      MR. GEE:  Should we put them on the same log, just

22 for consistency's sake, your Honor?

23      THE COURT:  It's up to you.  Just put it on a log

24 somewhere so if somebody wants to come up with it --

25 it's totally irrelevant.
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 1      MR. VELKEI:  Thank you, your Honor.

 2      THE COURT:  1:30?

 3      MR. STRUMWASSER:  Yes.

 4          (Whereupon, the luncheon recess was

 5           taken at 12:11 o'clock p.m.)
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 1                     AFTERNOON SESSION

 2                         ---o0o---

 3          (Whereupon, the appearance of all

 4           parties having been duly noted

 5           for the record, the proceedings

 6           resumed at 1:40 o'clock p.m.)

 7      THE COURT:  We'll go back on the record.  Where

 8 are we?

 9      MR. STRUMWASSER:  Starting up.

10      THE COURT:  All right.

11      CROSS-EXAMINATION BY MR. STRUMWASSER (resumed)

12      MR. STRUMWASSER:  Q.  Good afternoon,

13 Mr. Lippincott.

14      A.  Hi.

15      Q.  Mr. Lippincott, the PacifiCare integration

16 presented a transition of unprecedented size and scope

17 for United, did it not?

18      A.  Yes.  That is correct.

19      Q.  Did you ever hear it said that, in undertaking

20 the PacifiCare transition, that PacifiCare was moving

21 into uncharted waters?

22      A.  Do I recall stating that?  I don't recall

23 stating that PacifiCare was moving into uncharted

24 waters.

25      Q.  I didn't mean to suggest that, and I actually
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 1 didn't ask if you had said it; I'm happy to take it

 2 either way.

 3      A.  Oh, okay.

 4      Q.  Do you recall hearing anybody say that, in

 5 undertaking the PacifiCare transition, United was

 6 moving into uncharted waters?

 7      A.  I don't recall hearing anyone say that.

 8      Q.  Do you recall saying it yourself?

 9      A.  I believe I may have had an e-mail that had

10 referenced that.

11      Q.  Just to clarify, the -- acquisitions -- the

12 integrations that are listed in 5486, your slide show

13 for today, on Slide 4, those are the prior acquisitions

14 and integrations that you said informed the decision

15 about how to handle the PacifiCare acquisition, right?

16      MR. VELKEI:  Objection, vague as to "informed."

17      THE COURT:  Overruled.

18          If you understand the question.

19      THE WITNESS:  I'm sorry.  Could you say it one

20 more time?

21      MR. STRUMWASSER:  Q.  Sure.  We have a series of

22 acquisitions on Slide 4 from Medica-LaborCare down to

23 American Med Security that predated the PacifiCare

24 merger, right?

25      A.  That's correct.
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 1      Q.  I understand the point of this slide to be you

 2 guys knew how to do integration because you had done

 3 all these.

 4      A.  Yes, that's correct.

 5      Q.  Your experience in this, in these acquisitions

 6 that are listed here, was an important part of the

 7 basis for your decision on how to handle the

 8 integration of RIMS, right?

 9      A.  Yes, that's correct.

10      MR. STRUMWASSER:  Our next in order, your Honor.

11 The smart money at our table says 914.

12      THE COURT:  I'm sure that's correct, but I am now

13 unable to put my hand on it, so -- good bet.

14          All right.  914 is an e-mail with a top date

15 January 29th, '07.

16          (Department's Exhibit 914, PAC 0895188, marked

17           for identification)

18      THE WITNESS:  Okay.

19      MR. STRUMWASSER:  Q.  So we have here an e-mail

20 chain that starts on January 22nd of '07 with an e-mail

21 from James Price at United, right?

22      A.  That's correct.

23      Q.  And he relates some of the problems they're

24 having with the California network and the transition

25 from CTN, correct?
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 1      MR. VELKEI:  Objection, misstates the document.

 2      THE COURT:  It's cross-examination.

 3          If you know.

 4      THE WITNESS:  The document -- the issue here

 5 appears to be a volume of inquiries that they are

 6 observing related to the status of providers in the

 7 network.

 8      MR. STRUMWASSER:  Q.  Right.  Those inquiries,

 9 would you agree that those inquiries reflect problems

10 he's having?

11      A.  I would not agree that necessarily reflects

12 problems.  It's quite possible that -- we had a lot of

13 moving parts with the networks at this time.  And it's

14 very valid that we had providers active and still

15 active in some -- in NBD other than -- that would maybe

16 not be active in RIMS.

17          This inquiry to me represents the RIMS -- the

18 PacifiCare integration as a whole, which would be

19 beyond the scope of simply California PPO, which was

20 the scope of the EPDE integration.

21      Q.  Well, all that may or may not be well and

22 good, but let me ask you this because I want to

23 understand your nomenclature and see if we can have a

24 common understanding of what some of these words mean.

25          If in fact Mr. Price has received, since the
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 1 CTN transition -- excuse me -- assuming that network

 2 operations folks, since the CTN transition, have been

 3 receiving a lot of inquiries related to network status

 4 and if in fact those inquiries reflect -- each of those

 5 inquiries, just hypothetically, reflected that either a

 6 provider was termed when he shouldn't have been or was

 7 not termed when he should have been or is not INN when

 8 he should be INN, if all of those were the case, would

 9 that satisfy your definition of a problem for United?

10      A.  Well, the way I read this document, we're

11 talking about an inquiry related to network status.

12 Could be a very simple question of, "It's unclear to me

13 whether this provider should or should not be in the

14 network."  So "inquiry" into the status but not

15 necessarily representing an issue.

16      Q.  Do you have the question I asked in mind?

17      A.  I believe I do.

18      Q.  It was a hypothetical.

19      A.  Okay.

20      Q.  And if you say it could be some other

21 hypothetical, that may or may not be true.  But the

22 hypothetical I ask you was, if in fact those were not,

23 "Hi, I just want to check," but each one of those calls

24 said, "I have been wrongly termed," or, "My term has

25 not been properly reflected," or, "I am INN and I
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 1 shouldn't be INN," if every one of those were that,

 2 would you agree that that was a problem?

 3      A.  I'm not sure I would agree that this was an

 4 issue.  If these were -- and I'm sorry.  I'm just a

 5 little confused here.

 6          Simply asking -- you're saying if the question

 7 was is the provider termed but they should not have

 8 been?

 9      Q.  Let's assume that every one of those

10 inquiries -- you had an increase in inquiries, and

11 every one of those was from a provider who said, "I've

12 been termed," and in fact the provider shouldn't have

13 been, would that be a problem?

14      A.  I think it would really depend on the volume

15 of inquiries.  We got no indication from this e-mail,

16 other than "receiving a lot of inquiries."  It's

17 unclear what "a lot" might be referring to.

18      Q.  Okay.  So on the basis of that hypothetical,

19 you are not prepared to say that would be a problem; is

20 that right?

21      A.  Without knowing the definition of "a lot" in

22 this case, it would be difficult for me to agree that

23 that hypothetical would be an issue.

24      Q.  Okay.  Or a problem?

25      A.  Or a problem, sorry.
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 1      Q.  But that's helpful also.  You don't think that

 2 might be an issue, in your use of the word?

 3      MR. VELKEI:  Objection, vague.  I don't know what

 4 "issue" and "problem" -- objection vague.

 5      THE COURT:  He was just repeating what the witness

 6 said.  Overruled.

 7      MR. VELKEI:  But he seems to be making a

 8 distinction between "issue" and "problem."

 9      THE COURT:  He's asking the witness whether he was

10 making that distinction.

11      MR. VELKEI:  I'm not sure that's how it was

12 phrased, your Honor.

13      THE COURT:  Overruled.

14      MR. STRUMWASSER:  Q.  Would it be an issue?

15      A.  It's unclear to me that, given the fact that

16 we don't have an indication of the volume here, whether

17 if hypothetically each one of these inquiries was an

18 issue or a problem -- or sorry -- resulted in an

19 unfavorable situation -- should be a network, was out

20 of network -- that that would be either a problem or an

21 issue.

22      Q.  Mr. Lippincott, is there a number, a volume of

23 these inquiries -- hypothetically all of them are

24 people who were termed and shouldn't have been

25 termed -- is there a volume in which you would begin to



15053

 1 say, "Yeah, that's now a problem"?

 2      A.  We're still talking hypothetically here?

 3      Q.  Yep.

 4      A.  Yes, I would say that, at some point,

 5 hypothetically, if each inquiry turned out to be a

 6 problem, at a certain volume we would say we have a

 7 problem.

 8      Q.  How many?

 9      A.  We're still talking hypothetically here?

10      Q.  Yep.

11      A.  I guess I'm struggling with answering the

12 question because of -- even if they're questioned --

13 kind of still struggling with the hypothetical

14 situation.

15          If the -- without confirming that each of

16 these inquiries was represented an inaccurate situation

17 with each of the providers.  So can I assume in the

18 hypothetical situation that we've been able to research

19 and confirm that indeed the provider was listed as a

20 network and should have been out of network or vice

21 versa?

22      Q.  Well, the assumption is that it is in fact the

23 case that the term was incorrect.  Okay?  Whether you

24 researched and determined that or not it seems to me is

25 a separate question.
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 1          But on the assumption that in fact the actual

 2 truth is that these providers were termed and they

 3 shouldn't have been, how many in order for this to be a

 4 problem?

 5      A.  Well, in my -- in my role of ensuring accurate

 6 data integrity, I would want to research each and

 7 every --

 8      THE COURT:  Okay.  That doesn't help.  You need to

 9 answer the question that he asked.  So it's a

10 hypothetical in which you've been asked to assume

11 something.

12      THE WITNESS:  Okay.  If we have one example where

13 we have a provider that was not accurately represented

14 in the network, then we have a problem that needs to be

15 researched.

16      MR. STRUMWASSER:  Q.  Okay.  Third paragraph of

17 Mr. Price's e-mail, "What I am trying to find is some

18 expertise on folks who have dealt with these

19 transitions and could possibly share some expertise on

20 how, if at all, they handled inquiries and volumes

21 related to provider status as part of a licensed

22 network transition."

23      THE COURT:  "Leased."

24      MR. STRUMWASSER:  Q.  -- "leased network

25 transition," thank you, your Honor.
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 1          Do you see that?

 2      A.  Yes, I do.

 3      Q.  And your e-mail at the top responds in the

 4 second paragraph, "The fact is that we have never

 5 previously conducted a transition of the size and scope

 6 of PHS.  So we are moving through uncharted waters and

 7 learning with how to deal with these kinds of

 8 situations as we go."  Do you see that?

 9      A.  Yes, I do.

10      Q.  Do you agree with -- do you disagree today

11 with anything you said in that paragraph?

12      A.  No, I do not.  Can I clarify?

13      Q.  Sure.

14      A.  I think it's important that we point out here

15 that, again, my comment here is referencing the full

16 integration of PacifiCare, including ILIAD, NICE, the

17 RIMS database, California, non-California, HMO

18 business.

19          The integration from that perspective is

20 something that was one of the largest in size and scope

21 for our organization.  Make sure that that's

22 distinguished from the EPDE California PPO data

23 integration process that was -- that we discussed

24 earlier today.

25      Q.  Mr. Lippincott, the decision to make NBD the
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 1 source of truth for RIMS was not applicable only to

 2 RIMS, was it?

 3      A.  The decision was applicable to RIMS.  That's

 4 correct -- we limited the decision to RIMS.

 5      Q.  So there was not a decision made about making

 6 NBD the source of truth for ILIAD?

 7      MR. VELKEI:  June of 2006?

 8      MR. STRUMWASSER:  Yes.

 9      THE WITNESS:  Not at June of 2006.

10      MR. STRUMWASSER:  Q.  When was that going to be

11 made?

12      A.  When was that --

13      Q.  When was that decision made?

14      A.  The decision to make NBD the source of truth

15 for HMO data?  Was that the question?

16      Q.  I'll take that one.

17      A.  Okay.  To be honest, I'm not -- at the time

18 that I left this role, the decision to make NBD the

19 source of truth for HMO data had still not been made,

20 as far as I can recall.

21      Q.  When you say "left this role," you mean June

22 of 2006?

23      A.  Actually, January of 2008.

24      Q.  So as far as you know, up through January of

25 2008, NBD was not the source of truth for NICE?
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 1      A.  I don't recall that NBD was the source of

 2 truth for NICE through January 2008.

 3      Q.  So maintenance of NICE required dual

 4 maintenance of NICE and NBD?

 5      A.  That's correct.

 6      Q.  And ILIAD, was NBD the source of truth for

 7 ILIAD?

 8      A.  NBD was not the source of truth for ILIAD.

 9      Q.  And I should be clear.  At the time you left

10 in January '08?

11      A.  Thank you.  Yes, that's correct.

12      Q.  And so we had -- what would that be, trual

13 [sic] maintenance -- you had dual maintenance as well

14 between NBD and ILIAD, right?

15      A.  Yes, but I would clarify that an important

16 distinction there was that we had -- again, we had in

17 these cases dual contracts that would not -- we did not

18 have the ability to -- let me just think about this a

19 minute.

20          So we're talking ILIAD and NICE, correct?

21      Q.  Yes.

22      A.  Okay.  So we're outside the scope of

23 California PPO here?

24      Q.  I'm sorry.  Outside --

25      A.  We're discussing -- we're outside the scope of
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 1 California PPO?

 2      Q.  We're outside the scope of California PPO but

 3 not necessarily outside the scope of California.

 4      A.  Okay.  Yes.  NBD was not the source of truth

 5 for ILIAD and NICE and, as a result, would have

 6 required dual maintenance.

 7      Q.  And were ILIAD and NICE themselves dual

 8 maintained, or was there a common source of truth as

 9 between the two?

10      MR. VELKEI:  Objection, vague.

11      THE COURT:  Are you asking if ILIAD and NICE were

12 separate and maintained separately?

13      MR. STRUMWASSER:  Whether they -- they had to be

14 maintained separately.

15      THE WITNESS:  Yes, they did.

16      MR. STRUMWASSER:  Q.  Now, in fact, NBD was not

17 the source of truth for all of the RIMS providers

18 either, was it?

19      A.  Yes, that's correct.  It was not the source of

20 truth for all RIMS providers.

21      Q.  In fact, in 2006, it was only the source of

22 truth for RIMS providers for California, right?

23      A.  Yes, that's correct.

24      Q.  And PacifiCare or United made a conscious

25 decision not to make NBD the source of truth and not to
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 1 rely on an EPDE for RIMS providers outside of

 2 California, correct?

 3      MR. VELKEI:  Vague as to time.

 4      MR. STRUMWASSER:  Q.  At the time that they

 5 decided to make it the source of truth and to use EPDE

 6 for California?

 7      A.  That's correct.  The decision at the time was

 8 to not make NBD a source of truth for non-California.

 9      Q.  And in fact, there came to be a time when even

10 some California providers were -- their records were

11 not maintained using EPDE, correct?

12      A.  Not that I recall.  With the RIMS data housing

13 the PPO product, we had EPDE maintaining the

14 demographics for California PPO in RIMS.

15      Q.  Do you recall the creation of exception

16 tables?

17      A.  By "exception tables" --

18      Q.  Exclusion.  Excuse me.  Exclusion tables.

19      A.  We -- if your defin- -- I referenced some

20 exclusion reports this morning during direct.  Is that

21 what you're referring to.

22      Q.  No, no.  Are you aware that there were

23 exclusion tables for contract data that excluded, for

24 example, Brown and Toland, UC, and Sutter?

25      A.  Can I make a couple clarifications and make
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 1 sure we agree?

 2      Q.  As soon as you give me a yes or no.

 3      A.  I recall exclusion tables, but with a slightly

 4 different definition than you just provided.

 5      Q.  Okay.  What's your definition of the exclusion

 6 tables?

 7      A.  You had mentioned for contract data.  And we

 8 had utilized, I recall, exclusion tables actually

 9 excluding demographic and contract information.

10      Q.  Thank you.  I appreciate that correction.

11          And those exclusion tables were used for Brown

12 and Toland, UC, Sutter, and Sharp, if you recall?

13      A.  I do recall exclusion tables and certainly

14 that Sutter was one of the providers that was on that

15 table.

16      Q.  Now, did anybody say, in the period around

17 when the decision was made to make NBD the source of

18 truth for California PPO, did anybody say anything

19 along the lines of, "We've never conducted a transition

20 of this scope and size before," and that, "We are

21 embarking on uncharted waters and learning as we're

22 going"?

23      MR. VELKEI:  This is separate and apart from 914?

24      MR. STRUMWASSER:  I don't understand 914 to be at

25 that time, do you?
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 1      MR. VELKEI:  Okay.  Thanks.

 2      THE WITNESS:  Not -- I do not recall that

 3 statement being made with respect to selecting NBD as a

 4 source of truth for California PPO.

 5      MR. STRUMWASSER:  Q.  Just to be clear, I

 6 appreciate that answer.  I just -- I don't want us to

 7 be hung up on the words.

 8          Did anybody express the sentiment, "Wait a

 9 second.  This may not be the same kind of merger," like

10 the ones we have on Page 4 of 5486, and, "Maybe, before

11 we rush into this, we should pause because this may be

12 a more complicated merger -- acquisition than those"?

13      MR. VELKEI:  I'm sorry.  Could you repeat that?

14          (Record read)

15      MR. VELKEI:  Thank you.

16      THE WITNESS:  I don't recall those specific words

17 that you just read there.

18      THE COURT:  He asked about the sentiment.

19      THE WITNESS:  Yes.  The sentiment -- I, in my

20 role, I had the sentiment that -- also as I echoed in

21 the e-mail that you had distributed earlier, the fact

22 that the PacifiCare integration as a whole was

23 something we've never -- we, United, have never -- was

24 it -- I can't read my own notes here.  I'm sorry - --

25 encountered of the same scope and size.
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 1          I know that that was an important sentiment

 2 because it was a direct rationale for why we initially

 3 only deployed NDB as a source of truth for California

 4 PPO so that we had a manageable scope and we had a

 5 controllable risk.

 6      MR. STRUMWASSER:  Q.  There was an appreciation on

 7 the part of United at the time that this decision was

 8 made that this -- there was an awareness that this was,

 9 in fact, overall, an acquisition of unprecedented scope

10 and complexity and that there were risks associated

11 with it and that it would be inappropriate to impose

12 those risks on platforms other than RIMS, right, right

13 away?

14      MR. VELKEI:  Objection, compound, your Honor.

15      THE COURT:  It is compound.  And I don't know that

16 you have to adopt the word "inappropriate."

17          Can you rephrase?

18      MR. STRUMWASSER:  Sure.

19      Q.  So there was an appreciation, I take it, not

20 just by you but by other folks who were involved in the

21 decision, what to include and not include in the EPDE

22 decision that you've testified to on direct, that there

23 was an understanding that this was an acquisition of

24 unprecedented scope and complexity?

25      A.  That's correct.
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 1      Q.  And that that appreciation contributed to the

 2 decision not to go with NBD as a source of truth at

 3 EPDE for RIMS and ILIAD or for the HMO business, right?

 4      A.  That's correct.  We just started with a

 5 manageable scope, and it was California.

 6      Q.  And that appreciation also contributed to the

 7 decision not to go immediately to NBD as a source of

 8 truth and EPDE for RIMS other than in California,

 9 right?

10      A.  That's correct.

11      Q.  But the decision was made that it was okay to

12 go with RIMS for California because that was a

13 manageable risk in your view?

14      MR. VELKEI:  Manageable risk?

15      THE COURT:  That's what he said, "manageable

16 risk."

17          Is that correct?

18      THE WITNESS:  Yes, we felt that that was a

19 manageable risk.

20          Can I offer one other clarification?

21      MR. STRUMWASSER:  Q.  Sure.

22      A.  You had asked earlier about the exclusion

23 tables.  And my interpretation of the exclusion

24 tables -- where you mentioned Sutter, for example --

25 are consistent with the daily exclusion reports that we
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 1 did mention on Slide 7 of the earlier exam.

 2      Q.  Okay.  I appreciate that clarification.

 3          Take a look at Slide 3 of 5486.  One of the

 4 reasons you said why RIMS should not be the source of

 5 truth is that the number of members was only 148,428,

 6 correct?

 7      A.  That's correct.

 8      Q.  In fact, how many -- there was a much larger

 9 number of members on RIMS, wasn't there?

10      MR. VELKEI:  For PPO?

11      MR. STRUMWASSER:  Q.  There was a much larger

12 number of members that were on RIMS, wasn't there?

13      MR. VELKEI:  Objection, vague.

14      THE COURT:  Overruled.

15      THE WITNESS:  There were a larger number of --

16 let's see.

17          I'm sorry, I'm just trying to recall.  I

18 believe -- I'm trying to recall if the 148,000

19 references just California PPO members or included the

20 non-California membership that also was housed on RIMS

21 at the time.

22      Q.  I appreciate that because that is in fact the

23 distinction I'm alluding to, and I'd like to you assume

24 that the 148,000 is the membership that we received in

25 the record here of PLHIC, the California licensed
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 1 company.

 2      A.  Okay.

 3      Q.  If that is the case, there were a lot more

 4 folks outside of California who were on RIMS, right?

 5      A.  That is correct.

 6      Q.  Now, would expanding the implementation of the

 7 source of truth for RIMS, would expanding that number

 8 of members from the 148,000 PLHIC to all of the people

 9 in -- that PHS had, would that have improved the

10 reliability of RIMS as a source of truth?

11      MR. VELKEI:  Objection, vague.  "All of the people

12 that PHS had"?

13      THE COURT:  Overruled.

14      THE WITNESS:  I would -- my opinion, the answer

15 would be no.  The -- by adding members in volume --

16 considering taking into account the members in volume

17 outside of California would not have materially

18 increased the accuracy of the providers that were in

19 California, which is really what we're discussing here

20 is the accuracy of the provider California data in RIMS

21 versus the accuracy of the provider California data in

22 NBD.

23      MR. STRUMWASSER:  Q.  Okay.  So, now, in that

24 context, let's look at the other column under "Number

25 of Members."  "Over 1 million" in NBD.  Do you see
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 1 that?

 2      A.  Yes, I do.

 3      Q.  The number of members was over 1 million, but

 4 the number of providers was roughly, oh, 40,000?

 5      A.  I don't recall the number of providers we had

 6 in NBD in California at this time.  It certainly is not

 7 meant to represent -- this number is meant to represent

 8 members, certainly not providers.

 9      Q.  But members don't even have a record in NDB,

10 do they?

11      A.  That's correct.

12      Q.  So the really relevant metric, if you wanted

13 to have one, would be the number of providers in the

14 database, right?

15      MR. VELKEI:  Objection, argumentative.

16      THE COURT:  Overruled.

17      THE WITNESS:  I would disagree with that

18 statement.  As I mentioned earlier this morning, what

19 this member volume -- why this member volume provided

20 us confidence in the accuracy of the provider data is

21 because of the fact that member activity produces

22 claims from providers, produces business with

23 providers, and increases the number of touch points and

24 exposure that we would have with providers.

25          Those are the kinds of interfaces that would
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 1 lead to an opportunity to communicate changes or

 2 updates to the data.

 3          Again, as this morning we said one provider

 4 with a low membership, we may see only a claim every

 5 year or two versus a very high utilization provider,

 6 it's logical we would have more interaction with that

 7 provider.

 8      Q.  Mr. Lippincott, you used the phrase

 9 "opportunity to communicate changes or updates to the

10 data."  Am I correct that what you're saying is that,

11 with a lot of members you are going to get more claims,

12 and if there are errors, you'd find them faster?

13      A.  I would say with a lot of members -- no.  I

14 would disagree with that statement.

15      Q.  Okay.  So the number of claims is not in fact

16 the source of the greater reliability that you've

17 attributed?

18      A.  We depend on our providers sharing updates

19 with us when they change the line of business or move

20 their place of service address, change specialty, et

21 cetera.

22          If a provider has a relationship with a health

23 plan where they see one member every two years and send

24 in one claim every two years versus a provider who may

25 see members on a multiple -- you know, on a daily basis
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 1 and submit claims daily, it's more likely that provider

 2 would be -- would ensure that that health plan would

 3 have -- their most accurate information would be top of

 4 mind as far as sharing updates, critical updates, to

 5 their demographic information, higher risk that we

 6 wouldn't have heard from that provider with the very

 7 low volume.

 8      Q.  Also lower risk that there would be any claims

 9 consequences from not hearing from that latter

10 provider, right?

11      MR. VELKEI:  Objection, irrelevant.

12      THE COURT:  I'll allow it.

13      MR. VELKEI:  Could you read that back, please?

14          (Record read)

15      THE WITNESS:  I would agree that the -- there

16 would be a lower risk if we did not hear from a

17 provider in that scenario.

18      MR. STRUMWASSER:  Q.  Okay.  Now, let's talk about

19 what you did know about the two databases at this time,

20 the time referenced on Slide 3.

21          Rims -- the actual provider information in

22 RIMS, demographics and fee schedules, was in regular

23 use by PacifiCare at the time of the acquisition,

24 right?

25      A.  That's correct.
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 1      Q.  The NDB that you're referring to here that was

 2 servicing the over 1 million members, that database was

 3 the CTN -- those providers were the CTN providers,

 4 weren't they?

 5      A.  Yes, they were.

 6      Q.  There was no United network, right?

 7      MR. VELKEI:  For California?

 8      MR. STRUMWASSER:  Q.  For California?

 9      A.  That's correct.

10      Q.  Looking back on these -- this period, would

11 you agree that the CTN data was of a lot lower quality

12 than the RIMS data on January 1st, 2006?

13      A.  I would not agree with that statement.

14      Q.  Would you agree that, when you imported data

15 from CTN into NBD, you encountered a large number of

16 errors?

17      A.  I would not agree that we encountered a large

18 number of errors.

19      Q.  You would agree that you encountered errors,

20 right?

21      MR. VELKEI:  Over what period of time?

22      MR. STRUMWASSER:  Q.  Whenever you imported data

23 from CTN.

24      MR. VELKEI:  Vague as to time.

25      THE COURT:  Overruled.
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 1      THE WITNESS:  You would classify an error as any

 2 error?

 3      MR. STRUMWASSER:  Q.  Sure, for present purposes.

 4      A.  We -- we encountered -- we -- trying to think

 5 how to answer that question here.

 6          We would encounter issues when we would load

 7 the CTN data into NBD.  But as we saw this morning, we

 8 have the same checks and balances, processes error

 9 reports, fallout reports in place that we would utilize

10 to manage any issues that would have encountered with

11 that CTN load to follow up and rectify those problems.

12      Q.  In fact, Mr. Lippincott, isn't it true that in

13 2006 you loaded CTN data into NBD, then sent it down

14 through EPDE to RIMS and, in that transmission,

15 corrupted some of the RIMS data?

16      A.  I would disagree with that statement.

17      Q.  Slide 7 of your presentation -- actually --

18 Slide 5, the timeline.  As of January 31 of 2006, did

19 you have a budget for the data integration, planning,

20 testing, and implementation?

21      A.  A budget for the data implementation,

22 planning, testing implementation, the title of the

23 slide here?

24      Q.  Yes.  A budget for the entirety of the

25 function or program that is described on this slide.
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 1      A.  I was not under any budget constraints for

 2 this effort.

 3      Q.  I didn't ask that question.  I asked whether

 4 you had a budget.

 5      A.  I did not have a budget.

 6      Q.  You just spent?  You just did whatever you

 7 needed to do, and somebody paid the bills?

 8      A.  We had teams that were dedicated to the effort

 9 and resources.  And those teams were -- those are the

10 teams that were allocated to perform the work.  I'm

11 sorry.  I may not have answered your question.

12      Q.  No, that's helpful.  So the teams that were

13 actually doing this work, they had budgets, right?

14      MR. VELKEI:  Objection, vague.

15      THE COURT:  Overruled.

16      THE WITNESS:  There were teams that were -- the

17 teams had budgets, but not for this activity

18 specifically.

19      MR. STRUMWASSER:  Q.  Okay.  Did anybody ever

20 say -- did anybody ever ask you, "How much is it

21 costing us to do these things?"

22      MR. VELKEI:  Objection, relevance.

23      THE COURT:  Overruled.

24      THE WITNESS:  I don't recall being asked how much

25 it is costing us to do these things.
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 1      MR. STRUMWASSER:  Q.  If you had been asked on

 2 January 31st, '06, do you know what your answer would

 3 have been?

 4      MR. VELKEI:  Objection, vague.  Are you asking

 5 does he recall how much it cost if somebody had asked

 6 him on January 31st?

 7      THE COURT:  Overruled.

 8      THE WITNESS:  Could you repeat that, please?

 9      MR. STRUMWASSER:  Q.  If somebody had come up to

10 you, somebody in a position to ask the question, and

11 said, on January 31st of '06, "Mr. Lippincott" -- I bet

12 they don't even talk that way -- "how much is this

13 program here on this slide?  How much is that costing

14 us?" what would you have said?

15      A.  I would have said that I don't have those

16 figures available but that would be something that we

17 could develop.

18      Q.  Between January 31, '06 and June 23, '06, did

19 the amount of resources dedicated to this task

20 increase, decrease, or were they the same?

21      THE COURT:  As what?  What are you comparing it

22 to?

23      MR. STRUMWASSER:  Q.  As they were on January

24 31st.

25      A.  The amount of resources increased from what
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 1 was available January 31st.

 2      MR. STRUMWASSER:  I'm going to show the witness a

 3 copy of 395 in evidence, your Honor

 4      THE COURT:  Sure.

 5      MR. STRUMWASSER:  I believe this is -- 395 is a

 6 very long document.  So this is only excerpts.

 7      THE COURT:  You might want to make sure that you

 8 can read the number on the top.

 9      THE WITNESS:  395?

10      THE COURT:  That's what he said.

11      THE WITNESS:  Okay, thank you.

12      MR. STRUMWASSER:  Q.  And Mr. Lippincott you know

13 that we have these Bates numbers on the bottom, and you

14 can tell when there's a gap by just comparing the

15 numbers page to page.

16      THE WITNESS:  Okay.  Thank you.

17      THE COURT:  And if you want to see the whole

18 document just say so.

19      THE WITNESS:  Okay.  Should I be familiarizing

20 myself with the entirety of --

21      MR. STRUMWASSER:  Q.  We can do it a couple of

22 ways.  You're certainly welcome to do that.  Or if

23 you'd like, I can start asking questions, you could

24 stop me if you want to look some more -- however you

25 want to do it.
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 1      A.  I'll scan through the rest here and then --

 2      Q.  Perfect.

 3      A.  Also trying to read the over-type on Slide 34

 4 here.

 5      Q.  I'd love to take the blame for that, but

 6 that's how we got it.

 7      MR. VELKEI:  Our fault.  We'll check on that, see

 8 if we can get a cleaner copy.

 9      MR. STRUMWASSER:  I think we can make that call as

10 we go.

11      THE COURT:  I think I can read it -- 21146, is

12 that the one?

13      THE WITNESS:  Yes.

14      THE COURT:  I think the first line says, "Changes

15 to EPDE feed to support PacifiCare's system

16 requirements.  The second says, systematic dual

17 maintenance of the NICE/RIMS/ILIAD EPDE offers

18 potential savings of over 300K per month."

19          And then the interlineated looks like

20 "claims" --

21      THE WITNESS:  -- "rewrite."

22      THE COURT:  -- "re route."

23      THE WITNESS:  "Procedural changes"?

24      THE COURT:  Mm-hmm.

25      THE WITNESS:  I believe that the first two bullets
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 1 you read appear to be attributable to the middle row

 2 here, "Major development requirements cost drivers."

 3      THE COURT:  Right.

 4      THE WITNESS:  Okay.

 5          Okay.  I think I've had a chance.  Thank you.

 6      MR. STRUMWASSER:  Q.  Thank you.  So,

 7 Mr. Lippincott, do you recognize this document?

 8      A.  I recall seeing it.  Do you want me to --

 9 should I be discussing documents that I may or may not

10 have reviewed the counsel?

11      Q.  Absolutely not.  And I appreciate your

12 correction on it.  I'm not asking you ever about your

13 communications with counsel.

14          Setting aside what you may have been shown by

15 counsel, do you have any recollections of this

16 document?

17      A.  Sections of this document look familiar to me.

18      Q.  In fact, you were responsible for network

19 portion of this presentation, weren't you?

20      A.  Yes.  I believe I provided the network update

21 portion of this document.

22      Q.  You were identified on 1144 as the business

23 lead on network integrations, right?

24      A.  That's correct.

25      Q.  Now, back on 1116, as of the date of this
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 1 document, June 20 of '06, the initial cost estimate of

 2 the PacifiCare integration activities was around

 3 92 million, right?

 4      A.  That's what this document seems to reflect,

 5 yes.

 6      Q.  Do you know who came up with that number?

 7      A.  I do not know.

 8      Q.  Do you know who in the ordinary course of

 9 business would have been responsible for setting that

10 number?

11      A.  I'm not sure.  I'm not familiar with the --

12 either the numbers or the layout of this document.

13      Q.  Do you know who would have been responsible

14 for setting the estimate of the initial costs for

15 integration activities?

16      A.  Without venturing a guess, I would not be able

17 to answer that question, no.

18      Q.  We have at the bottom of the slide,

19 "Expectation is the total costs of integration will be

20 in the neighborhood of 50 million."  Do you see that?

21      A.  Yes, I do.

22      Q.  Do you know whose expectation that was?

23      A.  I'm not -- no, I do not know whose expectation

24 that was.

25      Q.  Now, this is a meeting -- this is a
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 1 stakeholder session, right?  So folks came together and

 2 went through this presentation, correct?

 3      A.  These sessions, especially sessions that would

 4 run for many hours like this one appears to have,

 5 looking at the agenda, oftentimes each presenter would

 6 join the call -- would typically be a call, a

 7 discussion, meeting -- would join the call at their

 8 appointed time, present their section, and then drop

 9 off, and the next presenter would join.

10      MR. VELKEI:  Your Honor, I will just note for the

11 record that there are 25 pages that are missing from

12 this particular --

13      THE COURT:  We talked about that at the beginning,

14 and he was offered to see that.

15      MR. VELKEI:  Just trying to make a point for the

16 record that there's a lot in between that's missing,

17 that's a discussion of the estimate of the integration

18 and Mr. Lippincott's section.  That's all.

19      THE COURT:  Do you need to see it?

20      THE WITNESS:  I think I'm okay.  Thank you.

21      MR. STRUMWASSER:  Q.  So let's take a look, then,

22 at 1114.

23      A.  Yes.

24      Q.  Apparently this session convened at 10:15,

25 right?
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 1      A.  Yes,

 2      Q.  And you were on the agenda for 11:00 o'clock,

 3 right?

 4      A.  Correct.

 5      Q.  Now, with that in mind, let me again ask, do

 6 you know whose expectation it is on 1116 that the total

 7 cost of integration will be in the neighborhood of

 8 50 million?

 9      MR. VELKEI:  Argumentative, asked and answered,

10 calls for speculation.

11      THE COURT:  Overruled.

12          If you know.

13      THE WITNESS:  I do not know whose expectation this

14 is.

15      MR. STRUMWASSER:  Q.  Do you recall being present

16 when this slide was discussed?

17      A.  No, I do not.

18      Q.  Now, in the middle of this slide, we have a

19 table of initial cost estimates.  Do you see that?

20      A.  Yes.

21      Q.  And Item 3 is network integration.  Do you see

22 that?

23      A.  Yes, I do.

24      Q.  That's your function, right?

25      A.  That is my function.
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 1      Q.  And it provides for 2.5 million in development

 2 and 2.8 million in operations, right?

 3      A.  Those are the numbers listed here, yes.

 4      Q.  Are those numbers new to you?

 5      A.  These numbers are new to me, yes.

 6      Q.  Did you have any numbers that correspond to

 7 those variables -- the cost for development and

 8 operations or the total cost for network integration?

 9      A.  No, I did not.

10      Q.  Do you know who came up with these numbers?

11      MR. VELKEI:  Asked and answered, calls for

12 speculation.

13      MR. STRUMWASSER:  Not that row.

14      THE COURT:  Overruled.

15      THE WITNESS:  No, I don't know who came up with

16 these estimates.

17      MR. STRUMWASSER:  Q.  Do you recall being asked

18 how much it was going to cost?

19      MR. VELKEI:  Asked and answered.

20      THE COURT:  Overruled.

21      THE WITNESS:  I do not recall being asked how much

22 it was going to cost.

23      Q.  Next slide, 1117, halfway down this page, we

24 have objectives for the session.  And No. 3 is, "Review

25 options that would favorably impact the total cost."
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 1 Do you see that?

 2      A.  Yes.

 3      Q.  That's saying that one of the objectives of

 4 the meeting is to discuss options that would reduce the

 5 total cost of integration, right?

 6      A.  It appears it's referencing migration and

 7 integration both.

 8      Q.  Were those discussed separately here in this

 9 meeting?

10      MR. VELKEI:  Calls for speculation.

11      THE COURT:  If you know.

12      THE WITNESS:  I don't recall if they were

13 discussed separately.

14      MR. STRUMWASSER:  Q.  Do you know of any -- strike

15 that.

16          What do you understand PacifiCare -- strike

17 that as well.

18          What do you understand United to be migrating

19 of the PacifiCare business as opposed to integrating,

20 as that distinction -- in terms of the decisions that

21 were being made in June of '06?

22      MR. VELKEI:  Could you read that back, please?

23          (Record read)

24      MR. STRUMWASSER:  Q.  Do you understand my

25 question?
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 1      THE WITNESS:  I believe so.  I recall that there

 2 were discussions around potentially migrating the

 3 PacifiCare business onto the UNET platform and off of

 4 all the PacifiCare platforms.  And that was a separate

 5 consideration, planning, and activity from the

 6 integration work that we've been discussing so far.

 7      MR. STRUMWASSER:  Q.  And you remember that

 8 discussion being -- taking place around June of '06, or

 9 do you remember it actually coming up in this meeting?

10      A.  I do recall being aware of discussions around

11 consideration of migrating around the June of '06 time

12 frame.  I do not recall if it specifically surfaced in

13 this meeting.

14      Q.  So this contemplated migration or migration

15 being considered, that would involve taking the

16 PacifiCare Life and Health members who were on RIMS and

17 processing their claims on UNET?

18      A.  Yes.  A lot more would have been associated

19 with that full migration to enable -- to get us to the

20 point of doing that.  But ultimately migrating the

21 business, the products, the members to UNET and

22 processing the member claims on UNET.

23      Q.  Do you recall this as being a discussion of

24 migrating the members or migrating -- over to

25 UnitedHealth Insurance Company, or do you remember it
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 1 being a discussion of migrating the claims processing

 2 of PacifiCare members to UNET?

 3      MR. VELKEI:  Vague as to "this,"  "Do you recall

 4 this being a discussion."  And also beyond the scope of

 5 this witness's testimony, lacks foundation, calls for

 6 speculation.

 7      THE COURT:  Overruled.

 8      THE WITNESS:  I think there maybe a couple

 9 questions in there.  Could you -- I'm sorry.

10      MR. STRUMWASSER:  Q.  I think it should only be

11 one, so let me try and phrase it so the only one gets

12 transmitted.

13          One possibility is we're going to take these

14 PacifiCare folks and give them UnitedHealth Insurance

15 Company policies and then process their claims as UHIC

16 members on UNET.  Do you have that possibility in mind?

17      A.  Okay.

18      Q.  The other possibility is, no, there's still a

19 PLHIC, there's still a PacifiCare Life and Health

20 Insurance Company.  And we're going to keep their

21 certificates of insurance with PLHIC, but the claims

22 that they generate are not longer going to be processed

23 on RIMS, rather, we're going to do whatever is

24 necessary so that those PLHIC claims can now be

25 processed on UNET.
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 1          Do you have that distinction in mind?

 2      A.  Yes, I do.

 3      Q.  Do you recall whether both of these things

 4 were being talked about in June or one or the other or

 5 none of them?

 6      A.  I seem to recall that both of those

 7 alternatives were possibilities.  I do recall

 8 discussions around that time frame of both those

 9 possibilities.  I'm not sure exactly if one of those

10 specifically was referenced in this document or meeting

11 but for that time period, yes.

12      MR. STRUMWASSER:  915?

13      MR. VELKEI:  Before we start this, how about we

14 take the afternoon break before we start a new

15 document?

16      MR. STRUMWASSER:  This one is kind of related.  I

17 don't think it's going to take us terribly long to get

18 through this document.

19      THE COURT:  All right.  Exhibit 915 is an e-mail

20 with a top date May 4th, 2006.

21          (Department's Exhibit 915, PAC0419818

22           marked for identification)

23      MR. STRUMWASSER:  Q.  Do you recognize this

24 document?  Same caveat, excluding things shown by

25 counsel.
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 1      A.  I see that I'm -- was copied on the e-mail,

 2 but I do not recognize this document.  I don't recall

 3 this document.

 4      Q.  I'm sorry?

 5      A.  I'm sorry.  I don't recall this document,

 6 seeing this document.

 7      Q.  Who is Richard Thomas?

 8      A.  I believe his role was he was involved with

 9 finance and funding of a different funding pools within

10 UnitedHealthcare.

11      Q.  The master tracking report?  No, strike that.

12          Do you recall what the funding pool was

13 called?

14      A.  We actually had multiple funding pools.  Oh, I

15 don't recall specifically.  The document here seems to

16 reflect PacifiCare integration funding pool.

17      Q.  The first paragraph, third sentence, "Based on

18 the initiative review with Dirk McMahon and Mike Mikan,

19 there is anticipation that the total spending level

20 remain below 50 million.  Our initial estimates came in

21 at 92 million.  As such, there will continue to be

22 close scrutiny and tracking of projects being proposed

23 for the integration.  Only projects that are absolutely

24 integral to the integration effort will be approved by

25 the council."  Do you see that?
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 1      A.  Yes, I do.

 2      Q.  Does that refresh your recollection as to who

 3 it was to whom the reduction to 50 million that is

 4 referenced in the June 20 Exhibit 395, whose

 5 expectation that was?

 6      A.  Honestly, it doesn't refresh my recollection

 7 but it would appear from Richard Thomas's e-mail that

 8 this was the expectation of Dirk as an outcome -- let's

 9 see here.

10          In fact, it doesn't really state whose

11 expectation this was.

12      Q.  So as of -- would you agree that, as of May 4,

13 2006, there had been a decision made to bring the

14 $92 million initial estimate down to about 50 million?

15      MR. VELKEI:  Calls for speculation.

16      THE COURT:  If you know.

17      THE WITNESS:  I would disagree that that decision

18 had been made.

19      MR. STRUMWASSER:  Okay.  This is a good place,

20 your Honor.

21      THE COURT:  All right.

22      MR. VELKEI:  Thank you.

23          (Recess taken)

24      THE COURT:  All right.  We'll go back on the

25 record.
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 1      MR. STRUMWASSER:  Thank you, your Honor.

 2      Q.  Mr. Lippincott, back on your Exhibit 5486,

 3 Page 2, we have the graph comparing the benefits of

 4 dual -- of single source versus dual maintenance.  Do

 5 you see that?

 6      A.  Yes, I do.

 7      Q.  And basically the benefits of single source

 8 come down to two items, lower risk of inconsistent data

 9 and greater efficiency, correct?

10      A.  That's correct.

11      Q.  And by "greater efficiency," you mean cost

12 less, right?

13      A.  I -- by "greater efficiency," I mean it's more

14 efficient to enter the changes in a single system

15 rather than entering it in two place.

16      Q.  And thereby realize greater savings, right?

17      A.  Savings would be a component of greater

18 efficiency.

19      Q.  With respect to lower risk of inconsistent

20 data, are you assuming for purposes of this chart that

21 the two databases have readily comparable file

22 structures and logic?

23      A.  We're not making that assumption here, no.

24      Q.  Would you agree with me, Mr. Lippincott, that

25 the greater the difference between the two systems
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 1 under consideration for dual or single maintenance, the

 2 greater the difference between their file structures,

 3 the more processing is going to be required in order to

 4 do single maintenance, single-source maintenance?

 5      MR. VELKEI:  Objection, vague as to "processing."

 6      THE COURT:  Overruled.

 7      THE WITNESS:  Sorry.  Could you repeat one more

 8 time?

 9          (Record read)

10      THE WITNESS:  I would -- I would disagree that

11 more processing would be required in order to do

12 single-source maintenance with a more complex -- or two

13 data structures that were more different.

14      MR. STRUMWASSER:  Q.  You would disagree?

15      A.  That there would be more processing involved

16 in the integration effort, yes, I would disagree.

17      Q.  By "processing," you're talking about CPU

18 cycles?

19      A.  Correct, yeah.  Sorry.

20      Q.  How about more programming involved?

21      A.  I would agree that more programming would be

22 likely be required with a higher differential in data

23 structure.

24      Q.  So, for example, let's say that you had two

25 insurance companies that were being merged, and they
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 1 both ran on RIMS, and they both ran on the same release

 2 of RIMS.  Are you with me?

 3      A.  Yes.

 4      Q.  Then you could just designate one of them as

 5 the source of truth, make your updates to that one's

 6 database, and then feed down to the other program with

 7 a relatively high degree of confidence that the logic

 8 of the feed would be reliable, right?

 9      A.  So two RIMS databases, separate databases, but

10 both running on RIMS that we could do the scenario that

11 you described.

12      Q.  You would have a relatively high degree of

13 confidence that that could be done accurately, right?

14      A.  Yes.

15      Q.  As the second database becomes less and less

16 like a RIMS release, whatever the first one is, as it

17 becomes less and less, you need to do more and more

18 programming, more and more adjustment to the data in

19 order to fit it into the second database, right?

20      A.  Yes, that's correct.

21      Q.  And would you agree at some point the

22 differences between the two databases in terms of file

23 structure and logic can become so great that the chance

24 of inconsistencies being introduced through this

25 programming and whatever processing has to be done
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 1 would be greater than the risks of inconsistency from

 2 just manually making the adjustments to the two

 3 databases separately?

 4      A.  I understand your question.  I would disagree

 5 simply on the basis of, while the structures may be

 6 different, we're still comparing provider demographic

 7 data to provider demographic data elements with common

 8 data elements.  The structure may be different to store

 9 those elements, but it still boils down to provider

10 address, billing address, place of service address,

11 specialty.  So it's common data stored in different

12 ways.

13      Q.  And that observation, that it's common data

14 merely stored in different ways, that assumption really

15 lay at the foundation of your decision to go to single

16 source of truth and EPDE in the case of RIMS, right?

17      A.  No.  The foundation of our decision was made

18 for the reasons that we've discussed, for utilizing NBD

19 as the source of truth, as well as the fact that we

20 were -- the providers were sharing the same contract on

21 two different databases which further reinforced the

22 criticality of ensuring that those databases were in

23 sync with one another.

24      Q.  And also led you to believe that the data

25 elements were going to be very similar?
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 1      MR. VELKEI:  Objection, vague to what led you to

 2 believe that the data elements were going to be

 3 similar.

 4      MR. STRUMWASSER:  I'm merely appending it to his

 5 answer.

 6      THE COURT:  I'll allow it.

 7      THE WITNESS:  So back to your original question, I

 8 believe you're asking me if -- because of the fact that

 9 they were going to be synchronizing, provider

10 demographic data lay at the feet of why we chose to go

11 with NBD as a single source of truth.  That was not the

12 reason why we chose NBD as the source of truth and to

13 deploy an automated synchronization process.

14      MR. STRUMWASSER:  Q.  Mr. Lippincott, suppose that

15 you're doing an insurance integration of the kind that

16 we've been discussing, and you have these two systems.

17 And one of them maintains multiple addresses for the

18 provider and a variable -- we'll call it PTI -- that

19 tells the system pay to this address rather than those

20 addresses over there.  Are you with me?

21      A.  Yes.

22      Q.  And the system you're feeding to maintains

23 only one address but doesn't have a PTI indicator, and

24 it always pays its checks to that one address.  Are you

25 still with me?
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 1      A.  I'm with you.

 2      Q.  In a situation like that, when you're taking

 3 data from the first system which we'll assume is the

 4 source of truth, and sending it down to the second,

 5 there is an opportunity there for an inconsistency to

 6 be introduced, simply because the -- even though it's

 7 the same information, same industry, address formats

 8 are similar, but the way in which that information is

 9 organized in the second is different than in the first

10 in a way that introduces the potential for

11 inconsistencies.  Would you agree?

12      A.  You mentioned that the -- say the receiving

13 system was structured such that it would have a single

14 address for a provider.  I believe -- I mean, that

15 would be a fairly unique situation.

16          Providers often have multiple addresses.  So

17 there would have to be a way to represent multiple

18 addresses for that provider in the receiving system as

19 well.

20      Q.  I understand that.  But it is a hypothetical,

21 and I would like you to go with it for a moment and

22 answer my question.

23          In that situation, because of the different

24 way that the address to which the check is to be sent

25 is represented in the two systems that represents an
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 1 opportunity for inconsistency between the two

 2 databases, right?

 3      A.  It would be something that -- it would be --

 4 that situation would -- should be accounted for in

 5 the -- by the -- would need to be accounted for by the

 6 process of integration to keep the data synchronized.

 7 It would be an understanding of that difference so that

 8 the process could account for that.

 9      Q.  May I take that answer as a continuation of an

10 answer of "yes, but"?

11      A.  Yes, I'm sorry.

12      Q.  Thanks.  Now, to accommodate your point about

13 no system only has one address in this day and age, you

14 could have a situation where one system has a series of

15 addresses.  One is called corporate headquarters.

16 Another is called practice location, some others maybe.

17          And that first system, the source of truth

18 system, has a PTI that says, "In this case, pay the

19 corporate headquarters.  In that case, send it to the

20 practice address."  Are you with me so far?

21      A.  Yes.

22      Q.  In the second system it could have a tax ID

23 number -- it could have an address associated with a

24 tax ID, a second address associated with the practice

25 location, a third address, something else, and internal
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 1 logic in the second system that simply said, "We always

 2 send the check to an address that's associated with the

 3 tax ID."  Are you with me on that?

 4      A.  Yes, I'm with you.

 5      Q.  And in that situation, in order for the data

 6 interchange, the EPDE to maintain consistency between

 7 the two, there would have to be a full appreciation at

 8 the time it's being designed and implemented of those

 9 different rules and file structures in the two systems.

10 Would you agree with that?

11      A.  In the scenario that you've laid out here --

12 sorry.  I shall answer yes or no, and then clarify.

13 Sorry.

14          Yes, if -- in order for that process to work

15 exactly as designed with zero errors, that would be

16 required.

17      Q.  And so when assessing risks, one would have to

18 recognize that there is some risk as to each of these

19 variables, that there is something that is not

20 understood by the designers of the interchanges, that

21 even programmers are not perfect, and that with each

22 such inconsistency, there is some potential for an

23 inconsistency to be introduced.  Would you agree?

24      A.  Each -- yes, I would.

25      Q.  And then, if there are enough of these, would
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 1 you agree that the joint probability of all of these

 2 things -- of some one of these things happening is

 3 sufficiently high that it actually becomes riskier to

 4 design an EPDE for a system that's that different than

 5 it would be to just do dual maintenance?

 6      A.  I would disagree.  I would say, again, coming

 7 back to the -- the fact that it's -- I understand that

 8 in your scenario here there would be different data

 9 structures and each difference would represent

10 something that would have to be accounted for in the

11 process in order to make the data process accurate.

12          But that would not necessarily lead me, again,

13 to think that it would be -- it would be inconceivable

14 to develop an accurate process that would still be more

15 accurate than having the same change keyed in multiple

16 times by multiple means into multiple databases.

17      Q.  So no matter how different the file structures

18 of the two are, no matter how complex the logic of the

19 EPDE has to be, it will always be, in your opinion, a

20 greater source of risk of inconsistency to do dual

21 maintenance than to do a single source?

22      A.  If we're talking about -- yes, if we are

23 talking about synchronizing demographic -- provider

24 demographic data.

25      MR. STRUMWASSER:  Our next in order, your Honor.
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 1      THE COURT:  All right.  916.

 2          (Department's Exhibit 916, PAC0899424 marked

 3           for identification)

 4      THE COURT:  E-mail with a top date of July 17th,

 5 2007.

 6      THE WITNESS:  I scanned through attachment.  I'd

 7 just like to have another look at the e-mail.

 8      MR. STRUMWASSER:  Sure.

 9      THE WITNESS:  Okay.  I scanned through here.  I

10 made need to reread a section if we hit that

11 specifically.

12      MR. STRUMWASSER:  Q.  Great.  Do you recognize

13 this e-mail or its attachment?

14      A.  I see that I'm copied here, but I do not

15 recall this specific e-mail.

16      Q.  Who is Probir Datta?

17      A.  I remember Probir.  If I remember correctly,

18 Probir Datta was our primary PacifiCare IT contact for

19 the integration process.

20      Q.  Specifically for the development side, right?

21      A.  I recognize these other names.  Min Lee, I

22 know, is a very common contact point for us on the

23 development side as well.  Probir and Min.

24      Q.  Work together?

25      A.  Yeah.
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 1      Q.  In Exhibit 916, at the top he's answered some

 2 questions from Susan Mimick.  The inquiry begins on the

 3 third page, 9426, where Jessica Kotter asks a general

 4 question about the requirements to make a provider

 5 error to the candidate for term.  Do you see that?

 6      A.  Yes.

 7      Q.  The term "term" means terminate, right?

 8      A.  That's correct.

 9      Q.  And she asks this because, at this point in

10 July of '07, you've got a process where, in certain

11 circumstances, the EPDE feed identifies a candidate

12 record to terminate from RIMS, but your process

13 requires that, before termination is actually done, the

14 business side has to review the record to make sure the

15 termination is correct, right?

16      A.  That's correct.

17      Q.  At this point in July of 2007, EPDE generates

18 regular reports of candidate records to term which

19 business is supposed to review, right?

20      A.  Yes, that's correct.

21      Q.  And it is the responsibility of business to

22 maintain these files to get perfect results; isn't it?

23      A.  That's correct.

24      Q.  On the bottom of 9425 and continuing to the

25 top of 9426, we have Mr. Datta giving Ms. Kotter some
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 1 answers.  The first three paragraphs under No. 1

 2 discuss what happens when one of the several provider

 3 addresses becomes inactive.  Do you see that?

 4      A.  Yes.

 5      Q.  So when NBD learns that a -- an address for a

 6 provider has become inactive, EPDE does not send that

 7 termed address to RIMS.  Instead, EPDE sends the

 8 non-termed addresses to RIMS.  RIMS identifies the

 9 inactive address as no longer being sent out.  And on

10 that basis, RIMS categorizes the term inactive address

11 and throws that address into a candidate for

12 termination file for business's manual review, right?

13      A.  That appears to be the process that's followed

14 here.  This is refresh -- you know, this is -- I was

15 not close enough to the specific technical details to

16 know the process that this follows, but I do see that

17 that's what's outlined here.

18      Q.  Then comes my favorite line in this e-mail.

19 "Now it looks like very simple process but actually it

20 is not."

21          And it's not simple, he says, because the

22 information his group was given at the design stage was

23 incorrect.  Do you see that?

24      A.  I'm sorry.  Mentions the design stage?

25      Q.  Yes.  Take a look at 9426, the first new
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 1 paragraph.  "When we designed the system, it was told

 2 that, if a provider refers any billing address to a

 3 group/facility then we will get all complete addresses

 4 of that group/facility, but it is not happening."  Do

 5 you see that?

 6      A.  I see the text here, yes.

 7      Q.  And he says, "As a result, sometimes a huge

 8 number of records appearing as candidate for

 9 termination and these records are fed next day in

10 correction file without any validation in NBD."  Do you

11 see that?

12      A.  Yes.

13      Q.  Now, he then addresses two potential

14 solutions.  One labeled "Action" is for business to

15 validate these candidates for termination against NBD

16 manually.  Do you see that?

17      A.  Yep.

18      Q.  He notes that this validation is necessary

19 because, if there's an incorrect termination, then it

20 will have great impact.  You don't disagree with that,

21 right?

22      A.  "If the address is not termed in RIMS, it

23 would not create any major issue but if it was termed

24 wrongly it will have great impact," yes.

25      Q.  Do you agree with that?
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 1      A.  It has -- I would characterize it has the

 2 potential for great impact.

 3      Q.  So again, one alternative which he's labeled

 4 "Action" is for business to validate them manually,

 5 right?

 6      A.  Yes.

 7      Q.  The other alternative he identifies is,

 8 "Business needs to create another SPRF to modify the

 9 program with new business logic."  Do you see that?

10      A.  Yes.

11      Q.  Am I correct that at the time of his e-mail,

12 in July of '07, that what was in fact going on was the

13 thing called "Action" and there had been no decision to

14 do the "Alternatively," right?

15      A.  I know that in July 2007 we were performing

16 what is listed under "Action" here.

17      Q.  Now, if another SPF -- SPRF was going to be

18 needed to modify the program logic -- rather modify the

19 program with new business logic, that new SPRF would

20 have had to get funding, right?

21      A.  That's correct.

22      Q.  Back on the second page of this document, 9425

23 Ms. Mimick has reformulated the inquiry into four

24 questions which Mr. Datta answers, starting on 9424,

25 spilling over a little bit onto 9425.
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 1          Since he puts in the questions and then the

 2 answers, we can just turn to that.

 3          Her first question asks about the logic used

 4 to handle various PTI indicators.  That's the variable

 5 NBD uses to identify which of several provider

 6 addresses is supposed to get the check, right?

 7      A.  I believe -- I'm familiar with the term PTI

 8 indicator.  I'm not familiar with the specific

 9 processing that indicator drives.

10      Q.  So are you aware that "PTI" stands for "Pay To

11 Indicator"?

12      A.  Yes.

13      Q.  And Mr. Datta explains that the RIMS system is

14 address based.  It means for each distinct address,

15 RIMS has one record.  Most of the demographic data is

16 stored in one table/file.  It is not like NBD.  Do you

17 see that?

18      A.  Yes.

19      Q.  So RIMS, he says, just doesn't have a field

20 called "PTI."

21      MR. VELKEI:  Your Honor, I want to object to this

22 line of questioning as being irrelevant.  Seems to me

23 the document is pretty clear this is addressing

24 non-California providers.

25          So what Mr. Strumwasser failed to mention is
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 1 the sentence previous, which says, "There is no logic

 2 change in RIMS side to create 'Pay To Providers' for

 3 non-California providers."  At least if we can get some

 4 foundational questions about whether this even relates

 5 to California.

 6      MR. STRUMWASSER:  Would you like to read the next

 7 sentence?

 8      MR. VELKEI:  Yes.  It talks about the RIMS system

 9 generally, but the focus is on the --

10      THE COURT:  No.  "It will remain the same as it is

11 being used for California providers."

12          I'll allow it.  Go ahead.

13      MR. STRUMWASSER:  Q.  So, Mr. Lippincott,

14 Mr. Datta says that RIMS just doesn't have a field

15 called PTI, right?

16      A.  Correct.

17      Q.  Instead, RIMS stores the billing address

18 according to the TID, the taxpayer ID, right?

19      A.  That's what this -- let's see here.  Does it

20 say it stores it by taxpayer ID?  I'm not seeing that

21 text.  I'm sorry.

22      Q.  Yes --

23      A.  Here we go.

24      Q.  Do you see it?  The paragraph that starts --

25      A.  Yes, I see that here.
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 1      Q.  "Billing address may belong" -- right?

 2      A.  "But it does not matter in RIMS as we store

 3 the data as per tax ID."  So I see the words here, yes.

 4      Q.  Okay.  But this is not stuff you knew before

 5 you saw this memo, right?

 6      A.  I was not familiar with the specific technical

 7 details that we're reviewing here.

 8      Q.  This would be an example of a difference in

 9 file structure between NBD and RIMS, right?

10      A.  I would agree.

11      Q.  Mr. Lippincott, to the best of your knowledge,

12 when this specific difference in file structure between

13 RIMS and NBD, the way -- the different way of storing

14 the payment address, when was it first identified at

15 United?

16      MR. VELKEI:  When was what first identified?

17      THE COURT:  The difference in the way the two

18 systems store the material.

19      MR. STRUMWASSER:  Right.

20      MR. VELKEI:  Forgive me, your Honor.  I'm just

21 getting confused.  This is a technical area.  It's

22 probably way beyond my pay grade.

23          But focusing on this distinction between

24 California and non-California, the bottom of the

25 description of 1 says, "As California providers process
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 1 is working fine, we don't see any concern on this

 2 area."  So I just renew my concern that this really

 3 isn't talking about California but something outside of

 4 California.

 5          And I'm the first to admit I may be getting

 6 this wrong.  I have before for sure, but --

 7      MR. STRUMWASSER:  How about at the very top where

 8 it says, "It will remain the same as being used for CA

 9 providers"?

10      MR. VELKEI:  Right, but it seems to me it's

11 focused on non-California -- then it goes on to say

12 there's no issue, it's working fine for California

13 providers.

14          It seems to me that this is focused on

15 particular issues dealing with non-California.  But,

16 again, I may be wrong.  It just doesn't seem to be

17 related to any problems in California.

18      MR. STRUMWASSER:  This is the only place where it

19 was being used.  And this is a discussion about

20 extrapolating this process elsewhere.  This is a

21 California memo.

22      MR. VELKEI:  But it says it's working fine.  So

23 I'm missing --

24      MR. STRUMWASSER:  That may be a separate question.

25 We can talk about whether we should credit that.  But
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 1 what it is that's being talked about is California.

 2      MR. VELKEI:  How do you know?  What's that based

 3 on?

 4      MR. STRUMWASSER:  "The CA provider process is

 5 working fine."  It must be working in California fine.

 6      MR. VELKEI:  Then what's the significance of the

 7 prior sentence that's talking about non-California

 8 providers and what applies to them?  I mean, listen, I

 9 don't think it's clear.  I think we can agree that it's

10 not clear.

11      MR. STRUMWASSER:  No, we can't agree.  But if

12 there's an objection, I think it's time for a ruling.

13      THE COURT:  All right.  Mr. Lippincott, the basic

14 questions here, do they apply to California?

15      THE WITNESS:  They do because we're discussing the

16 structural difference between RIMS and NBD.  And those

17 structural differences would be the same for all

18 providers on RIMS.

19      THE COURT:  I'll allow it.  Go ahead.

20      MR. STRUMWASSER:  Q.  So, Mr. Lippincott, the

21 pending question is, when was it, to the best of your

22 knowledge, that this difference in file structure

23 between RIMS and NBD, the different way of storing the

24 payment address, when was that first identified by

25 anybody in United?
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 1      THE COURT:  If you know.

 2      THE WITNESS:  I'm sorry.  I don't know.

 3      MR. STRUMWASSER:  Q.  Do you know how, whenever it

 4 was found, do you know how the issue was documented?

 5      A.  I think it would -- it would -- no.  It would

 6 depend on when the issue was identified.

 7          If this issue was identified during design of

 8 the end-to-end integration process, the EPDE process,

 9 it would have been documented as a design requirement,

10 coded to accommodate, et cetera.

11          If it was identified subsequent to deployment,

12 I don't know that it would have been identified -- if

13 it would have been identified at that time as a result

14 of a -- of an issue, a potential issue, that would have

15 been documented as an open issue for resolution with

16 root cause being this situation.

17      Q.  And if it was identified as a result of an

18 issue, one such issue would be if providers started

19 informing United that checks were going to the wrong

20 address; that would be one way to identify that issue,

21 right?

22      A.  Well, that would be a way of identifying the

23 issue.  However, as I think about this issue a little

24 further, I know that we had the candidate for

25 termination report at the time of deployment.
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 1          And this seems to be one of the reasons for

 2 the development of the candidate for term report was

 3 due to these structural differences.  So I would take

 4 that to indicate that these differences were identified

 5 during the design of the EPDE process, thus the need

 6 for the development of the candidate for term report.

 7      Q.  This is a July 2007 e-mail.  What basis do you

 8 have for your belief that the problem was identified

 9 before June 23, '06 rather than between June 23rd, '06

10 and July 17, '07?

11      A.  I'm basing that on the existence of the

12 candidate for termination report as of June 23rd, 2006.

13      Q.  And do you know for a fact that that report

14 existed on June 23, '06?

15      A.  That is my recollection.

16      Q.  We have a seven-page memo attached to this

17 exhibit, dated April 27, '07.  It contains, oddly

18 enough, a May 22, '07 flow chart.

19      MR. VELKEI:  And it's April 24th, '07, just so the

20 record is clear on the attachment.

21      MR. STRUMWASSER:  Thank you.  I stand corrected.

22      Q.  And May 22 for the flow chart.  But the

23 seven-page memo does not reference any earlier

24 document.  Was there a similar document generated

25 before EPDE went live?
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 1      MR. VELKEI:  Calls for speculation.

 2      THE COURT:  Overruled.

 3          If you know.

 4      THE WITNESS:  Could you help me?  Could you

 5 define, similar to -- as far as outlining what

 6 specifically?

 7      MR. STRUMWASSER:  Q.  Well, let me ask you this.

 8 This thing that says at the top "EPDE (NBD Providers)

 9 Load in RIMS," what would you call this document?

10      A.  I would call this document an overview

11 document that describes the technical functioning of

12 the EPDE process as of -- it's difficult to tell,

13 either April 24th or May 22 of 2007.

14      Q.  I'm asking you, was there such an overview in

15 existence the day that EPDE went live for California?

16      A.  I don't know the answer on that.

17      Q.  Take a look at the top of the first page of

18 the attachment, 9427.  We have "Major Milestones."

19      A.  Okay.

20      Q.  Milestone No. 3, "The process was modified to

21 load Non-CA," and specified states "providers and Load

22 started on 10/16/2006 and later on it was on hold due

23 to some issues for billing records."  Do you see that?

24      A.  Yes.

25      Q.  Do you know what those issues were?
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 1      MR. VELKEI:  Objection, involving issues outside

 2 of California.

 3      THE COURT:  If you know.

 4      THE WITNESS:  I'm sorry.  Could you read that

 5 question back again?

 6          (Record read)

 7      THE COURT:  Just says, "Later on it was on hold

 8 due to some issues for billing records."  It's

 9 referring to some issues for billing records.  Do you

10 know what those issues were?

11      THE WITNESS:  I do recall an issue with the

12 non-California deployment during this time frame.

13      MR. STRUMWASSER:  Q.  Isn't it true that the

14 non-California deployment was delayed because of

15 problems encountered in California?

16      A.  No, it was not.  My recollection here was that

17 the non-California deployment was delayed due to some

18 of the data -- due to the way that the non-California

19 data was stored in NBD and that that data was not in

20 such a form that it was ready to be accurately auto fed

21 to RIMS as of -- I'm sorry -- as of 10/16/06.

22      Q.  Do you recall any e-mails you ever saw or

23 conversations you heard or had yourself in which people

24 said, "We ought to slow down on EPDE in other states

25 because of the problems we're having in California"?
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 1 And just to clarify, I'm saying the people cited the

 2 problems with EPDE.  I don't mean to import into that

 3 question that there really were problems but that

 4 people thought there were problems in California with

 5 EPDE such that they didn't want to expand to the other

 6 states.

 7      A.  I do recall some comments such as that.  I

 8 would characterize that as part of that EPDE lore that

 9 we discussed earlier today.  But I do recall some of

10 those comments or concerns.

11      Q.  Mr. Lippincott, would you agree that, if there

12 were a significant number of returned checks because

13 the "pay to" address was wrong and if that occurred

14 after 6/23/06, that that would indicate that, at the

15 time you went live, this "pay to indicator" problem had

16 not been fully identified and resolved on the day you

17 went live?

18      A.  No, I would not say that that would be a clear

19 indicator of an issue, of this issue, the fact that we

20 were getting returned checks.

21      Q.  Back on 9427 under "Major Milestones,"

22 No. 4, "Major modification done on March-April '07 to

23 populate EPO, ENG and resolving the billing addresses."

24 Do you see that?

25      A.  Yes.
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 1      Q.  Does that refresh your recollection as to

 2 whether the building address issue was not resolved

 3 until March or April of 307 at the earliest?

 4      MR. VELKEI:  Objection, I think it's still vague

 5 as to what the billing address issue was.

 6      MR. STRUMWASSER:  The question stands.

 7      THE COURT:  I'll allow it, but it's after 4:00,

 8 and people are tired.

 9      MR. STRUMWASSER:  I'm almost done.

10      MR. VELKEI:  Thank you.

11      THE WITNESS:  This does not refresh my memory of

12 the issue.  And I would not say it definitively -- I

13 would not agree that it's the definitive statement that

14 we -- that there were systemic billing address issues

15 that were resolved.

16          It's unclear what was resolved.  It just says

17 "resolving the billing address issues."  I'm not sure I

18 understand if that's -- I'm not sure it's this specific

19 issue, that that's saying a minor billing address issue

20 or it could be this whole structural difference that

21 you've referenced.

22      Q.  The fact that Mr. Datta has to explain this

23 PTI issue in a July 17th, 2007 e-mail does not lead you

24 to conclude or contribute to a conclusions that in fact

25 this problem was belatedly discovered?
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 1      A.  It would not lead me to that conclusion.  That

 2 simple fact would not lead me to that conclusion.

 3          Probir Datta, being the IT individual most

 4 familiar with the upload program, certainly could have

 5 understood the function -- functionality of the PTI

 6 indicator.  He could have understood that at the time

 7 the EPDE program was built and understood how that

 8 functioned without the -- understood technically how

 9 that functioned without some of the business folks

10 included on this e-mail understanding what coding had

11 been done to accommodate for this PTI difference.

12      MR. STRUMWASSER:  Q.  He wouldn't be explaining

13 that complexity of technical detail unless the business

14 folks had a problem, right?

15      MR. VELKEI:  Calls for speculation.

16      THE COURT:  Well, if you know.

17          But I think you're starting to argue with the

18 witness.

19      MR. VELKEI:  Do you mind after his answer if we

20 just break for the day?

21      MR. STRUMWASSER:  I'm about two or three questions

22 and I'm done with this document.

23      THE COURT:  Finish it.

24      THE WITNESS:  It is possible he was explaining the

25 functionality of the PTI indicator as it -- to be
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 1 educational rather than an acknowledgment of an issue

 2 or an explanation of an issue, more so, how does this

 3 PTI -- how the PTI indicator is accommodated in the

 4 processing.

 5      MR. STRUMWASSER:  Q.  Your answer a moment ago

 6 about this -- what you would infer from this document

 7 identified this document alone.

 8          So I just want to ask you, the combination of

 9 this discussion in a July 17, 2007 e-mail, plus the

10 reference to billing address issues in the "Major

11 Milestones" section of the attachment, plus whatever it

12 is you know about returned checks in 2006 and 2007,

13 taken together, do those facts lead you to doubt that

14 this problem of the PTI -- this problem of the billing

15 address coordination between -- synchronization between

16 those two platforms was in fact correctly anticipated

17 and dealt with by June 23, '06?

18      MR. VELKEI:  Objection, vague, compound.

19      THE COURT:  Overruled.

20      THE WITNESS:  I'm sorry.  It is a fairly

21 broad-based statement that you're asking me to agree or

22 disagree with.  Because of -- because of its broadness,

23 I would say that I would not agree with that statement.

24      MR. STRUMWASSER:  Q.  Let me be clear here.  I

25 referred to three inputs, if you will, into your
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 1 opinion.  One is this e-mail.  The second is the

 2 milestones.  And the third is the returned checks.

 3          And I'm asking whether those three things

 4 together would cause you to doubt that the billing

 5 address issue had been correctly diagnosed and dealt

 6 with prior to going live.

 7      A.  I would say no because the e-mail to me seems

 8 to be an explanation of functionality from a technical

 9 person to business individuals.  The milestone mentions

10 billing addresses but does not -- does not provide a

11 detailed understanding of what was corrected.  And I'm

12 not sure that we have anything to discuss about facts

13 around returned checks.

14          I'd like -- you mentioned if we had seen an

15 issue with returned checks.  And we haven't really

16 discussed anything that shows any issue with returned

17 checks.  Plus, the fact of I was aware that there was a

18 candidate for term report at the point we deployed EPDE

19 on June 23rd would have me disagree with that

20 statement.

21      Q.  Just to be clear, you don't know whether or

22 not there was an increase in returned checks associated

23 with -- following the go live date; or do you know?

24      MR. VELKEI:  Increases from what, as compared to

25 what?
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 1      MR. STRUMWASSER:  Well, from before go-live.

 2      MR. VELKEI:  Before there was no EPDE?

 3      MR. STRUMWASSER:  Yeah.

 4      MR. VELKEI:  Objection, vague.  That's

 5 argumentative.  I don't think the witness is in a

 6 position to answer that, your Honor.  There's no

 7 comparison to --

 8      THE COURT:  Overruled.

 9          If you know.

10      THE WITNESS:  I'm sorry.  Could you read it back

11 one more time?

12          (Record read)

13      THE WITNESS:  I don't believe there was an

14 increase in returned checks following the go-live date.

15      MR. STRUMWASSER:  Thank you, your Honor.

16      THE COURT:  Tomorrow, 10:00 o'clock.

17          (Whereupon, the proceedings recessed

18           at 4:09 o'clock p.m.)

19

20

21

22

23

24

25
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 1 Wednesday, January 19, 2011         10:08 o'clock a.m.

 2                         ---o0o---

 3                   P R O C E E D I N G S

 4      THE COURT:  Okay.  This is on the record before

 5 the Insurance Commissioner of the State of California

 6 in the matter of the PacifiCare Life and Health

 7 Insurance Company.  This is OAH Case No. 2009061395,

 8 Agency No. UPA 2007-00004.

 9          Today's date is January 19th, 2011.  Counsel

10 are present.  Respondent is present in the person of

11 Ms. Drysch.  And Mr. Lippincott is on the stand.

12 Anything else?

13      MR. STRUMWASSER:  Nothing for us.

14      THE COURT:  All right, go ahead.

15      MR. STRUMWASSER:  Thank you, your Honor.

16                   JOHN ROSS LIPPINCOTT,

17          called as a witness by the Respondent,

18          having been previously duly sworn,

19          was examined and testified further

20          as hereinafter set forth:

21      CROSS-EXAMINATION BY MR. STRUMWASSER (resumed)

22      MR. STRUMWASSER:  Q.  Good morning,

23 Mr. Lippincott.

24      A.  Good morning.

25      Q.  We were talking yesterday about the problem of
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 1 returned checks from checks that had been sent to the

 2 wrong address, right?

 3      A.  Yes.

 4      Q.  In fact, in late 2006, shortly after

 5 implementation of EPDE in California, there was a

 6 problem with providers' billing addresses being changed

 7 in RIMS, wasn't there?

 8      A.  I'm trying to recall if we had some specific

 9 issue with that in late 2006.

10      Q.  If you don't remember, that's fine.  I have

11 something to help you.

12      A.  If you do, that would be helpful.

13      MR. STRUMWASSER:  Exhibit 495, your Honor.

14      THE COURT:  So while he looks at that --

15      THE WITNESS:  Thank you.

16          Okay.  I'm ready.

17      MR. STRUMWASSER:  Q.  Does that refresh your

18 recollection as to the problem with providers' billing

19 addresses being changed in late 2006?

20      A.  I believe I do recall what this is

21 referencing.

22      Q.  So on the second page, we have an e-mail from

23 Jill Stevens.  Her "from" line is actually at the

24 bottom of the first page.

25      A.  Okay.
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 1      Q.  And she's raising what she calls an urgent

 2 RIMS issue that was apparently caused by the EPDE load.

 3 Do you see that?

 4      A.  Yes.

 5      Q.  She says that the billing suffix linked to 200

 6 providers associated with PeaceHealth Group was changed

 7 from a PO box to a street address.  Do you see that?

 8      A.  Yes.

 9      Q.  And the billing suffix is how RIMS identifies

10 where to send claims payments, right?

11      A.  I believe that's the case.

12      Q.  Ms. Stevens asked if there's any way to

13 identify which billing addresses have been changed that

14 shouldn't have been changed, right?

15      A.  Yes.

16      Q.  Do you know whether anybody ever ran a report

17 to identify which billing addresses had been changed in

18 November of '06?

19      A.  I -- I'm not certain that that was -- that

20 that happened.  I see the request here.

21      Q.  Next paragraph.  She says that she noticed in

22 randomly checking the providers under this TIN that, if

23 they were not linked to the suffix 99 as they should

24 have been, they were changed to be linked to the blank

25 suffix with the 10/16 upload.  Do you see that?
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 1      A.  Yes.

 2      Q.  On the first page, a follow up e-mail from

 3 Ms. Stevens, she says that Pacific Medical Group had

 4 the same problem, a blank billing suffix was changed to

 5 an inaccurate address, right?

 6      A.  Yes, I see that.

 7      Q.  Were you aware of this issue back in November

 8 of 2006?

 9      A.  I was aware of a specific issue around this

10 time period.  It appears to me that this is associated

11 with that issue.

12      Q.  Okay.  How would you characterize the issue,

13 as you recall it?

14      A.  We -- in October of 2006, we had been running

15 with the non-California -- sorry -- with the California

16 PPO EPDE process now for, let's see, July, August,

17 September -- about four months, right?

18          And so October 15th, I believe, was the exact

19 date.  We had made the decision to now attempt to

20 expand the scope of the EPDE process to also

21 incorporate demographic maintenance for the

22 non-California states.  So 10/15, we had expanded the

23 scope of what changes were sent to RIMS for

24 application.

25          Jill Stevens was network manager in the



15123

 1 Pacific region, I believe it was Oregon market.  And so

 2 these issues appear to me to be related to the --

 3 that's why we were's talking about a 10/15 load here --

 4 related to the initial addition or expansion of the

 5 process to incorporate non-California, the other

 6 states.  And this has generated an issue for her in, I

 7 believe, Oregon.

 8      Q.  Okay.  And the logic that Ms. Stevens has

 9 identified in this exhibit, that's a logic that was

10 uniformly applicable to RIMS, correct?

11      A.  Which specific logic?

12      Q.  The fact that, if -- that the billing suffix

13 is how RIMS identifies where to send the claims payment

14 and that, if the TIN was not linked to suffix 99 as

15 they should be, they were changed to be linked to a

16 blank suffix with the 10/16 load.  That was true for

17 the California claims too, right?

18      A.  System logic, yes.

19      MR. STRUMWASSER:  Show the witness a copy of

20 Exhibit 850, your Honor.

21      THE WITNESS:  I think it may be time to break out

22 the magnifying glass.

23      MR. STRUMWASSER:  Well, I'll tell you, I actually

24 don't have any questions for you about the attachment,

25 but you should feel free, if you wish.
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 1      THE WITNESS:  Okay.  Thank you.

 2          Okay.

 3      MR. STRUMWASSER:  Q.  Do you recognize this, the

 4 original e-mail, the one on the bottom that starts --

 5 on the bottom of 866 that shows you here as a

 6 recipient?

 7      A.  Yes, I do.

 8      Q.  So that e-mail, which the text appears on

 9 8067, is an e-mail from Harsha Rao.  Now, what were

10 Mr. Rao's responsibilities with respect to EPDE at this

11 point, that is to say, around January of '07?

12      A.  He was a member of my integration team

13 responsible for basically a variety of -- let me

14 restate that -- responsible for issues that may arise

15 with the PacifiCare integration process, the EPDE

16 process specifically.

17      Q.  So his jurisdiction was specifically to deal

18 with problems that the EPDE process presents?

19      A.  He was an integration manager responsible for

20 monitoring the -- monitoring and issue resolution.

21      Q.  Okay.  And Mr. Rao is reporting here that the

22 California PPO EPDE full file -- regarding the full

23 file update analysis, right?

24      A.  Yes.

25      Q.  And that analysis reviewed files for fee
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 1 schedule discrepancy and billing address changes,

 2 correct?

 3      A.  I'm sorry.  Does it state that here?

 4      Q.  Yes.  On the third page, it starts with

 5 "Team," and then there's -- the second paragraph says,

 6 "There were two pieces of the analysis."  And then

 7 right below that, "Fee Schedule Discrepancy."  Then

 8 there's a "Root Cause" section, a "Solution" section,

 9 then below that, "Billing Address Changes."

10          Do you see that?

11      A.  Yes.  Thank you.

12      Q.  So for "Fee Schedule Discrepancy," the major

13 concern on this was why the records didn't get updated.

14 Do you see that?

15      A.  Yes.

16      Q.  He identifies the root cause, describes it in

17 this e-mail, right?

18      A.  Yes.

19      Q.  Then as to the billing address changes, Mr.

20 Rao reports that around 11,000 records have had their

21 billing suffix changed by the EPDE feed, correct?

22      A.  Yes.

23      Q.  And he lists three different aspects of the

24 analysis -- 1,514 records previously linked to inactive

25 records; 1,362 records with no appreciable change; and
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 1 4,897 records that are consistent with NDB.  Do you see

 2 that?

 3      A.  Yes.

 4      Q.  And all of these, he says, are fine and can be

 5 removed from consideration.  Do you see that?

 6      A.  Yes.

 7      Q.  And with respect to this last category, he

 8 says, "NDB is the source of truth for CA PPO.  So

 9 regardless of what was previously in RIMS, it's good

10 now."  Do you see that?

11      A.  Yes, I do.

12      Q.  And then he says that there were 3,021 records

13 that still need to be reviewed, but he doesn't feel

14 these need any further review since NDB is the source

15 of truth.  Do you see that?

16      A.  Yes.

17      Q.  Mr. Lippincott, do you know what a tautology

18 is?

19      A.  A --

20      MR. McDONALD:  Objection, your Honor.

21      THE COURT:  T-A-U-T- --

22      MR. KENT:  Objection, your Honor, relevance.

23      THE COURT:  Well, the problem is that the

24 statement that's made in the e-mail creates its own

25 answer.
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 1      MR. STRUMWASSER:  That is a definition of a

 2 tautology.

 3      MR. McDONALD:  What is advanced by asking this

 4 witness?

 5      THE COURT:  Because he wanted to make sure, if he

 6 used the word, that he would understand it because

 7 we've had some other words that didn't seem to fly,

 8 like "extant."  So I'm assuming that that was the

 9 purpose of asking, not to be facetious or cause

10 trouble.

11      MR. STRUMWASSER:  That's right.

12      MR. McDONALD:  How about just using words that

13 everyone will understand, and we'll just get through

14 this quickly.

15      THE COURT:  I'm not sure that there's as good a

16 word for that as the word that's given.

17      MR. STRUMWASSER:  Q.  So can we just get the

18 vocabulary down?  There is no shame.  Several people

19 here are using this case as an SAT review class.

20          Do you know the word "tautology"?

21      A.  I believe I've heard the definition here as

22 we've discussed it.

23      Q.  Right, a statement which is true by it's own

24 definition.  Now, the phrase "source of truth" means

25 that you're going to sync data from the other systems
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 1 to the values in the NDB system, right?

 2      A.  That is correct.

 3      Q.  It means that NDB is supposed to have the

 4 right provider demographic data, the right provider

 5 address, for example, right?

 6      A.  Correct.

 7      Q.  It doesn't mean the provider is supposed to be

 8 at whatever address NDB has in there?

 9      A.  I would argue that it should mean that as

10 well.

11      Q.  So if NDB -- if the guy is at 321 Elm and NDB

12 says "123 Elm," he should move?

13      A.  We should have received that update, and NDB

14 should reflect his current address.  It should reflect

15 the most current information we've received from the

16 provider.

17      Q.  So in your view, if there is a discrepancy

18 between NDB and physical reality, the fault lies with

19 the provider?

20      A.  It's -- one possible fault would be the

21 provider.

22      Q.  And other possible faults would be something

23 having to do with United and PacifiCare, right?

24      A.  Other possible fault would be an issue with

25 maintenance.  If we actually have heard from the
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 1 provider but yet NDB does not reflect reality, then

 2 there's been a loading issue possibly.

 3      Q.  And that is possible, right?

 4      A.  Sure.

 5      Q.  That in fact happened in some cases, right?

 6      A.  I'm aware of some cases where that happened.

 7      Q.  But in terms of what Mr. Rao was supposed to

 8 be doing, the fact that NDB and RIMS now agree should

 9 not have meant job done, good work, right?

10      A.  It -- I guess it would depend on the analysis

11 that had been completed to reach that conclusion.

12      Q.  What it says here, does it not, is that

13 because NDB and RIMS now agree and NDB is the source of

14 truth, mission accomplished, right?

15      A.  It says that, because NDB is the source of

16 truth, the addresses now match.  We are -- we would

17 consider that to be a confirmation of accuracy.

18      Q.  At this point, in 2007, was it recognized that

19 there may be instances in which RIMS had the correct

20 data and the EPDE feed changed that data to incorrect?

21      A.  I'm sorry.  Could you repeat that one more

22 time.

23          (Record read)

24      THE WITNESS:  Sorry.  Just want to consider the

25 question, make sure I'm giving an accurate answer here.
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 1      MR. STRUMWASSER:  Q.  That's fine.

 2      A.  At this point in 2007, yes, we have -- we had

 3 experienced instances where that was the case.

 4      Q.  Okay.  And was it a part of Mr. Rao's charge

 5 in this analysis to determine whether or not that kind

 6 of an error led to a return of checks?

 7      A.  Yes.  Although I would say that this -- I

 8 don't think we've seen any mention of return of checks

 9 with -- in this e-mail, right?  We've not touched on

10 return of checks.

11      Q.  Fair enough.  So with respect to the body of

12 records that Mr. Rao was supposed to be analyzing --

13      A.  Yes?

14      Q.  -- one of the issues was has there been an

15 instance where the RIMS data was made incorrect by the

16 EPDE feed, correct?

17      A.  There has been an instance, yes.

18      Q.  So when Mr. Rao says there's not a problem

19 because RIMS now matches NDB, he's essentially

20 disabling himself from finding the answer to that

21 question, right?

22      A.  I would disagree.  I believe he's stating he

23 has done research and has determined that the situation

24 is accurate.

25          And if I may just add one clarification,
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 1 there's this reference to mass maintenance occurred in

 2 NDB.  That's an important concept that may not -- I

 3 think is very relevant to this issue that maybe is not

 4 evident.  Would it be helpful to -- a little

 5 explanation of mass maintenance?

 6      Q.  Let's store that question for the moment

 7 because I want to get to the bottom of this here.

 8      A.  Sure.

 9      Q.  He says, "NDB is the source of truth for CA

10 PPO.  So regardless of what was previously in RIMS,

11 it's good now."  Do you see him saying that?

12      A.  Yes.

13      Q.  And if what was in RIMS before was correct and

14 EPDE caused it to be incorrect, he's saying it's good

15 now and he's not going look any further, right?

16      A.  Right.  Although we are now, you know, five

17 months into having this process whereby we've

18 transitioned to all updates to providers going to NDB,

19 being loaded there and migrated down to RIMS.

20          So we would -- at this point, for California

21 PPO, there should be no further examples of where data

22 in RIMS is better than that the data in NDB.  So by

23 comparing the two and matching them, that would confirm

24 that everything is processing as we would expect.

25      Q.  Okay.  So it's your testimony then that, at
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 1 the time of Mr. Rao's e-mail, the possibility that EPDE

 2 was overriding correct data in RIMS with incorrect data

 3 was no longer considered a possibility?

 4      A.  I think it was -- no.  It was a possibility --

 5 it appears to me that the -- that that was considered

 6 as part of the research and analysis of this issue.

 7      Q.  And on what -- can you point to anything in

 8 Mr. Rao's e-mail that says he considered that?

 9      A.  I think it goes -- it really goes back to the

10 definition of the mass maintenance process.

11      Q.  All right.  Explain to us how the definition

12 of the mass maintenance problem [sic] answers that?

13      A.  So with mass maintenance, we have -- we may be

14 doing maintenance to demographic information on a broad

15 scale that has very limited material impact.

16          It may be -- it may touch -- touch the

17 provider record in such a way that it would flag it as

18 a change for EPDE to pick up that record and send it

19 down, but there's been no material change to any of the

20 fields.  There's been no change to billing address.

21 There's been no change to place of service address, et

22 cetera.  But that record would still come across as --

23 and be included on the file.

24          When we would -- at this point in time, these

25 mass maintenance changes could impact, in this case,
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 1 over 10,000 records.  That would be included on EPDE

 2 for application to RIMS, but would be simply overlaying

 3 the same information that was already there.

 4          So Mr. Rao's analysis here is saying we had no

 5 material changes here.  The process is that NDB is the

 6 source of truth.  RIMS should echo that change.  He's

 7 validated that for these.  He's taken the 11,000

 8 changes.  He's broken them down categorically.  He's

 9 confirmed what drove the change in NDB, and he's

10 confirmed that it's appropriately matched in RIMS.

11          So to me, he's not just assumed NDB is the

12 source of truth; the addresses matched, so no issue.

13 He's understood the source of what's driving the

14 change.  He's confirmed that the appropriate

15 information is now reflected in both databases.  That's

16 how I would interpret this situation.

17      Q.  But the bottom line of what you just said is

18 that, because of mass maintenance, it is not possible

19 that RIMS correct data would be overwritten by EPDE

20 with incorrect data.

21      A.  It is possible, but it would be a previous

22 breakdown in the maintenance process to have had better

23 data at this point in RIMS than NDB.  Does that make

24 sense?

25      Q.  Well, without regard to whether it makes sense
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 1 or not, it certainly disables you from figuring out

 2 whether, for these 11,000 records, if EPDE had

 3 overwritten correct data with incorrect data from NDB,

 4 right?

 5      MR. McDONALD:  Objection, vague.  "It certainly

 6 disables you"?  I don't understand what "it" is.

 7      THE COURT:  Did you understand the question?

 8      THE WITNESS:  I did not.

 9      THE COURT:  You need to rephrase.

10      MR. STRUMWASSER:  Q.  The assumption that you just

11 described regarding mass maintenance disables you from

12 examining whether or not, in these 11,000 claims, there

13 in fact had been instances of correct data overwritten

14 by incorrect data from NDB?

15      MR. McDONALD:  Again, objection, vague.  I'm not

16 sure what assumption -- from what I understood, the

17 witness gave a description of what mass maintenance is.

18 I'm unclear what the assumption is Mr. Strumwasser's

19 question is premised on.

20      MR. STRUMWASSER:  He gave more than a description.

21 He also gave an assumption.  He explained why it is

22 that there should be no corruption of RIMS data coming

23 down from NDB at this point.  And that's the assumption

24 that is reflected in Mr. Rao's e-mail, and it was

25 reflected in Mr. Lippincott's previous answer.
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 1      Q.  And I would just like a confirmation that, if

 2 you believe that mass maintenance is only sending good

 3 data down, then you've got to believe that what RIMS

 4 gets is correct, what RIMS had before was wrong, and

 5 that there could not be a problem in late 2007 of --

 6 excuse me -- late 2006 --

 7      A.  Right.

 8      Q.  -- yeah, late 2006, of NDB data corrupting

 9 RIMS through EPDE, correct?

10      A.  Correct.  With the -- and I -- but I guess

11 my -- from my position, if you apply that argument to

12 any automated transaction from NDB to RIMS, you could

13 make that exact same argument on a daily basis.  Every

14 day changes would come from NDB and would overlay data

15 in RIMS as defined by our process that we've deployed

16 here.  Every day, there's always the slight risk that

17 we're overlaying reality, actually better data in RIMS,

18 but it would be because there's been a breakdown in the

19 process somewhere else.  Either the provider's not

20 notified us or we've had some unexpected anomaly.

21          But every day, including this day, the

22 application of these records, the process is we take

23 what is in NDB -- our process is NDB is the source of

24 truth.  All maintenance and clean-up should be done in

25 NDB, and we send those updates to RIMS.  So whether
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 1 this day or any other day, the assumption is, without

 2 validating manually every single change that's applied,

 3 that we're overlaying the proper data into RIMS.

 4      Q.  This guy is your troubleshooter, right?

 5      A.  Yes.

 6      Q.  He's been asked to look at 11,000 records that

 7 may have trouble, right?

 8      A.  That's correct.

 9      Q.  He's made the assumption in doing that that a

10 certain classification of errors cannot possibly be the

11 source of a problem, correct?

12      A.  I disagree that he's made that assumption.  I

13 believe that -- my interpretation is he's done the

14 analysis.  He understood for this group of records what

15 the change was, understood what the mass maintenance

16 changed and that the result -- the result of the EPDE

17 run has the desired outcome.

18      Q.  Okay.  By the way, I don't see the phrase

19 "mass maintenance" in this e-mail.  Do you?

20      A.  It's under "Root Cause" on the last -- on

21 8067.

22      Q.  Under the "Billing Address Changes"?

23      A.  The top of 8067 starts with "Team," and then,

24 "There were two pieces of analysis," "Fee Schedule

25 Discrepancy" and then "Root Cause."
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 1      Q.  But do you not view the reference to "Root

 2 Cause" there as to having do with the fee schedule

 3 discrepancy and not the billing address changes?

 4      A.  I do, but I think it's an important -- I think

 5 it's certainly a material -- it's material to the

 6 research on the billing address as well.  The root --

 7 this mass maintenance run would have been an impact to

 8 both the fee schedule discrepancy issue and would have

 9 driven this 11,000 billing address changes.

10      Q.  Okay.  So just to get your position on this

11 nailed down, when Mr. Rao says, as to the records he's

12 identified here that were -- he confirmed that they are

13 consistent between NDB and RIMS, he was justified in

14 saying, "I'm not going to look at this any further

15 because NDB is the source of truth."  In your view that

16 was justifiable, right?

17      A.  In my view -- let's see.

18          Yes, because it appears he's done the

19 appropriate research to make that determination.

20      Q.  Okay.  Now, 8066, we have an e-mail from

21 Ms. McFann.  Do you view Ms. McFann as your customer in

22 this instance?

23      A.  I view her as a partner.

24      Q.  Okay.  She writes to Mr. Feng with -- she

25 writes to Mr. Feng and says, "We need to talk.  This
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 1 volume of billing address changes just doesn't feel

 2 right, and IT hasn't been a very strong and capable

 3 player on the team from my perspective."  Do you see

 4 that?

 5      A.  Yes.

 6      Q.  She asks, "What are they going to do, check

 7 their own logic?  I'm beginning to worry that we are

 8 going to add problems instead of deleting them."  Do

 9 you see that also?

10      A.  I do.

11      Q.  Was there anything in the volume of billing

12 address changes as reported by Mr. Rao that looked out

13 of the ordinary to you?

14      A.  Yes.  If I was someone disconnected from --

15 that didn't understand the concept of mass maintenance

16 and the resulting impact.  So certainly 11,000, if I

17 said there were 11,000 billing address changes and

18 that's the only information I was provided, that would

19 seem high.

20          In reality, very few changes were made.  It

21 simply took the exact same information and overlaid 123

22 Main Street with 123 Main Street.  She sees that that's

23 a change.  It's actually we had this record applied to

24 this record, but it overlaid with the same information,

25 which is what happened with a majority of these cases.
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 1      Q.  What's your bases of your conclusion that that

 2 happened in a majority of these cases?

 3      A.  Understanding the mass maintenance process

 4 that we utilized in NDB was a fairly frequent -- a

 5 regularly used process for doing mass maintenance to

 6 the data.

 7      Q.  So it's not the case that you're basing that

 8 on the fact that somebody went in and actually looked

 9 at 123 Main Street and 123 Main Street.  What you're

10 saying is -- I mean, that's correct, that neither

11 Mr. Rao nor anybody else did that manual check, did

12 they?

13      A.  I believe it's quite possible Mr. Rao did some

14 checking of those to reach his conclusion that he's

15 reflected on the e-mail here.

16      Q.  When you say that because of the way the mass

17 maintenance works, what you're essentially saying is,

18 "There's no chance that this is corrupting the data

19 because I know the logic of our program, and the logic

20 is sound," right?

21      A.  I would -- no.  It's the -- in this case, I

22 know the logic of our process.  And given the research

23 and analysis that's been done here, I'm confident that

24 the logic was sound.

25      Q.  The research and analysis that was done here
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 1 is, by its very terms, limited to confirming that the

 2 data in RIMS and the data in NDB match, correct?

 3      A.  No.  I believe it's possible that -- I believe

 4 that Mr. Rao would have used his tools available to him

 5 to do this research, one of which would have been the

 6 daily change logs, to look at the information that came

 7 down from NDB, the information that was in RIMS, and

 8 which -- and that -- to find that they were identical,

 9 which led him to classify several thousand of these

10 updates as no impact.

11          It took the same data that was already there

12 and just overlaid 123 Main Street with 123 Main Street.

13      Q.  That's your assumption, right?  There's

14 nothing in this that talks about manual checks, right?

15      A.  It appears to me to make the statement records

16 with no appreciable change in name or address would

17 have required him to have looked at some records,

18 compared the pre- and post-change version of the

19 information in those records and confirmed that there

20 was no appreciable change.

21      Q.  Now, this example "123 Main Street" is a

22 beguiling example.  But you know very well that there

23 are multiple addresses in both systems, right?

24      A.  Correct.

25      Q.  So if you find out that NDB has a corporate
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 1 address of 123 Main Street and that RIMS has a practice

 2 address of 123 Main Street but a TIN address of 321

 3 Minor Street, there is a match still, between Main

 4 Street and Main Street, but you can't be sure that,

 5 just because both systems now contain an address that

 6 is the same, there has not been a corruption of the

 7 data in RIMS, can you?

 8      A.  No.  You cannot make that assumption unless

 9 you have done analysis to confirm that assumption,

10 which it appears that Mr. Rao has done that analysis in

11 order to make that statement.

12      Q.  On what do you base that "it appears" comment?

13      A.  His statement of no appreciable change.  In

14 order to confirm no appreciable change, he would have

15 had to have researched the pre and post information in

16 the field.

17      Q.  There's nothing here in which he says, "No

18 appreciable change, and I found that because...."  He

19 just says "no appreciable change," right?

20      A.  Correct.

21      Q.  Mr. Lippincott, would you agree that,

22 throughout 2006 and 2007, there were recurring problems

23 of the IT personnel not fully appreciating how the

24 different kinds of addresses in RIMS were used and the

25 impact of the differences in addresses in RIMS versus
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 1 NDB?  Would you agree that there was a lack of

 2 appreciation of that problem?

 3      MR. McDONALD:  Objection, vague, compound.

 4      THE COURT:  If you know.

 5      THE WITNESS:  Could -- I'm sorry.  Could we break

 6 that question up a little maybe?

 7      MR. STRUMWASSER:  Sure.

 8      Q.  Would you agree that, in 2006 and 2007, there

 9 were instances in which the way in which RIMS uses

10 address data was not fully appreciated by the IT staff

11 at the time that they were designing and implementing

12 the EPDE?

13      A.  I would disagree with that.  I believe IT was

14 fairly -- was -- did understand the way RIMS uses

15 addresses, address data.

16      Q.  So in your view, there was no error at any

17 time in the superimoposition of data from NDB to

18 RIMS -- there were no errors in the superimoposition of

19 address data because of a lack of understanding of

20 either the IT staff or the people who were actually

21 using RIMS, the IT staff that were in charge of RIMS,

22 about how the address data was being used?

23      MR. McDONALD:  Objection, misstates the witness's

24 testimony.

25      THE COURT:  Did you understand the question?
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 1      THE WITNESS:  Are you referencing my testimony, my

 2 previous testimony?

 3      MR. STRUMWASSER:  Q.  No, I'm asking your opinion.

 4      A.  I'm sorry.  Could I get the question read

 5 back?

 6      THE COURT:  Yes.

 7      MR. STRUMWASSER:  Q.  Let me -- it's a hard --

 8 let's do it this way.  There were some folks who were

 9 responsible for doing EPDE.

10      A.  Right.

11      Q.  Let's just call them the EPDE IT people.

12      A.  Okay.

13      Q.  There were folks who were responsible for the

14 design and logic of RIMS, correct?

15      A.  Right.

16      Q.  We'll call those the RIMS IT people.

17          There are folks who are responsible for the

18 design and logic of NDB.  We'll call them the NDB IT

19 people.

20          There are folks who are responsible for the

21 design and logic of UNET, and we'll call them the UNET

22 IT people.

23      A.  Right.

24      Q.  One of the things you needed when you were

25 doing EPDE was an understanding, a common
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 1 understanding, among the RIMS IT people and the NDB IT

 2 people and the EPDE IT people about file structure,

 3 about program logic, including how different kinds of

 4 addresses were used in the two systems.  Would you

 5 agree you needed that?

 6      A.  Yes.

 7      Q.  Would you agree that there were instances in

 8 2006 and 2007 that revealed that there was not a common

 9 understanding, at least among NDB IT, EPDE IT, and RIMS

10 IT, regarding some of the address data?

11      A.  I don't recall specific examples where we had

12 issues due to a misunderstanding between the groups

13 you're mentioning.

14          We foresaw some inconsistencies in the data

15 models prior to the deployment of EPDE, and we put in

16 place by working with these groups the fallout reports,

17 the error reports, the -- some of the other checks and

18 balances that we discussed yesterday to ensure that we

19 had a process to handle situations where we were unable

20 to automate the -- that exchange.

21          So just also going on my recollection here of

22 four and a half years ago, I don't recall any other

23 specific examples where it was an IT logic issue that

24 caused the problem.

25      Q.  Okay.  The way you answered that question, you
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 1 started out by saying you don't recall any specific

 2 examples where you had issues due to a misunderstanding

 3 between the groups you're mentioning.  Were there other

 4 groups between whom there may have been such a

 5 misunderstanding?

 6      MR. McDONALD:  Relating to address data?

 7      THE COURT:  Yes.

 8      THE WITNESS:  Yes.

 9      MR. STRUMWASSER:  Q.  What groups?

10      A.  Network management specifically would be -- I

11 think, as time went on, did not appreciate some of the

12 nuances of the way -- of the structural differences or

13 the way EPDE functioned.  And I believe that got us

14 into some of that EPDE lore that we discussed

15 yesterday.

16      Q.  Network management being Ms. McFann?

17      A.  Yes, her group.

18      Q.  Okay.  Yes, of course.  What role did network

19 management play in the design of EPDE?

20      A.  They would have played a limited role.

21      Q.  What does "a limited role" mean in this

22 context?

23      A.  If we had maybe a specific design question

24 that we felt we needed network management input on,

25 they would be consulted.  But with the specific design,
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 1 the majority of that work would be the groups you've

 2 mentioned here, the EPDE -- the groups.

 3      Q.  So network management didn't have a seat at

 4 the table when you guys were doing the design and

 5 implementation of EPDE.  They were a resource to you;

 6 is that right?

 7      A.  Correct.

 8      Q.  We had testimony yesterday and we saw some

 9 exhibits about this PTI issue, right?

10      A.  Correct.

11      Q.  Just to review, NDB has a PTI indicator, RIMS

12 does not, correct?

13      A.  We did.

14      Q.  And that RIMS was -- excuse me -- NDB was

15 relying on the PTI indicator to make sure that -- well,

16 strike that.

17          In NDB, the PTI indicator could specifically

18 be set for each provider to point to the address to

19 which the payment should go, right?

20      A.  Correct.

21      Q.  That facility does not exist and did not exist

22 in RIMS, correct?

23      A.  I was unclear yesterday, I believe, on those

24 specific technical details.  I believe -- I'm sorry.  I

25 can't recall if we were looking at a document that
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 1 clearly stated that or whether that was your statement.

 2      Q.  I will represent to you that we looked at

 3 exhibits yesterday that said just that.  Do you

 4 remember there was an exhibit that said that RIMS uses

 5 the address associated with the TIN to send the check,

 6 right?  I mean, if you don't remember, that's fine.

 7 I'll just represent it to you.

 8      A.  I'd like to see that again, if it's material,

 9 the specific detail.  I'm sorry.

10      Q.  That's fine.  I don't want to slow us down too

11 much here.  But I'd like you just for the moment to

12 assume that that is the case.

13          That information, that is to say, the -- how

14 the pay-to address is handled in NDB versus how it's

15 handled in RIMS, what the meaning of the different

16 kinds of addresses each system has, how they were --

17 what they were called in the programming, and the logic

18 each program uses to determine where to send the check,

19 is that information that properly should reside with

20 network management, Ms. McFann's group?

21      A.  No.

22      Q.  Is that information that the IT people should

23 be getting from those folks, from the network

24 management people?

25      A.  No.
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 1      Q.  Who at the table was responsible for knowing

 2 those things?

 3      A.  The EPDE subject matter experts.

 4      Q.  Do you have any names for us?

 5      A.  I'm not sure who would be in that role.  We

 6 have an EPDI team today in place.  I'm not sure who's

 7 leading it.

 8      Q.  So you don't know who the EPDE SME was in

 9 2006?

10      A.  I do.

11      Q.  Who was that?

12      A.  That would have been Karen Link.

13      Q.  Link?

14      A.  Link, L-I-N-K.

15      Q.  And this address information that we were just

16 talking about, is that something she was responsible

17 for knowing?

18      A.  Yes, it was.

19      Q.  And so if, in fact, hypothetically the

20 difference -- if hypothetically checks were being sent

21 to the wrong address out of RIMS because the EPDE feed

22 was not properly transmitting the information that had

23 been contained in the PTI in NDB, if that was

24 occurring, that would be Ms. Link's responsibility?

25      A.  Her responsibility to have --
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 1      Q.  Her error?

 2      A.  I would say it would have been a joint

 3 responsibility between herself and the RIMS IT people

 4 she worked with when designing that program, the EPDE

 5 load program.

 6      Q.  Mr. Rao, in the terms we defined him a moment

 7 ago, he would be EPDE IT?

 8      A.  No.

 9      Q.  What would he be?

10      A.  Integration management.

11      Q.  That's you?

12      A.  Yes.  He was a member of my team.

13      Q.  From whom did he get the information about the

14 file structure and logic of the two programs?  And by

15 "two programs," I mean NDB and RIMS.

16      A.  He was a legacy PacifiCare employee.  I don't

17 recall his specific responsibilities with PacifiCare.

18 I know he certainly -- he may have actually been

19 PacifiCare IT or worked closely with the IT department

20 there in a business capacity.  So he well understood

21 the RIMS structure.

22          He -- and at this point, we had worked with

23 him, he had been trained in NDB data structures as well

24 and worked with NDM to understand the demographic

25 maintenance process in NDB at that time.  So he would
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 1 have understanding of both of the databases.

 2      Q.  Back on Exhibit 850, Page 8066, Ms. McFann's

 3 e-mail, I take it you disagree when she says, "IT

 4 hasn't been a very strong and capable player on the

 5 team."

 6      MR. McDONALD:  Objection, vague as to is there --

 7 is it specifically as to this issue related to the full

 8 file update analysis or something broader?

 9      MR. STRUMWASSER:  I guess I don't understand the

10 objection.  We have a quotation here.

11      THE COURT:  You're asking him to interpret or

12 agree or disagree with Ms. McFann on that?

13      MR. STRUMWASSER:  Right.

14      THE COURT:  I'll allow it, if you understand.

15      MR. McDONALD:  Just for the record, I believe this

16 is an e-mail to -- at least Ms. McFann's e-mail is one

17 that was not sent to Mr. Lippincott.  So he's being

18 asked on the stand to react to a statement that

19 seems -- you know, he doesn't know what was in her

20 head, and he's now being asked to respond.

21      MR. STRUMWASSER:  That's really not the question.

22 I'm not asking whether Ms. McFann believed that.  I

23 think we the tell that.  The question is whether he

24 agrees with it.

25      THE COURT:  I think, considering his position and
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 1 what he's said up until now, I think he can say whether

 2 he agrees or disagrees with her.

 3      THE WITNESS:  Okay.  I would disagree with her

 4 comment.  She's stated this -- I would disagree with

 5 her comment.

 6      MR. STRUMWASSER:  Q.  Have you ever --

 7 Mr. McDonald correctly points out that you are not on

 8 her e-mail here.  Had you ever heard her -- have you

 9 ever heard her express sentiments of this kind?

10      MR. McDONALD:  With respect to PacifiCare

11 specifically, the address issue?

12      MR. STRUMWASSER:  In general.

13      THE COURT:  She's talking about IT and all that.

14      MR. McDONALD:  Just IT throughout United?

15      MR. STRUMWASSER:  "...has not been a very strong

16 and capable player on the team."

17      THE WITNESS:  It is somewhat unclear whether she's

18 meaning United IT, PacifiCare IT, EPDE specifically.

19      MR. STRUMWASSER:  Q.  It doesn't say "EPDE"

20 specifically, does it?  It says "IT," correct?

21      A.  I'm sorry.  I mean the IT team that coded the

22 EPDE logic.  It may be as narrow as that, or it may be

23 as broad as all of PacifiCare and United IT.

24      Q.  Well, let me ask you this.  Have you ever

25 heard Ms. McFann ever express the opinion as to any
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 1 part of all of IT that they were not a very capable

 2 player on the team?

 3      MR. McDONALD:  Objection, your Honor.  Ms. McFann

 4 expressed some frustration with a team dealing with a

 5 New York -- an IT team that dealt with a New York

 6 issue.  What's the relevance?

 7      THE COURT:  I'm going to allow it.

 8      THE WITNESS:  I have not heard, previous to seeing

 9 this text here, that Ms. McFann expressed any

10 frustration or concerns about the IT not being a very

11 strong and capable player on the team.

12      MR. STRUMWASSER:  Q.  Okay.  And from your

13 perspective, for the entire integration, RIMS

14 integration effort, would you say that IT has -- had

15 been a very strong and capable player on the team in

16 the integration effort?

17      MR. McDONALD:  Objection, vague.  Again, just the

18 breadth.  Is this focused on the areas for which

19 Mr. Lippincott had responsibility?

20      THE COURT:  No.

21      MR. STRUMWASSER:  The question is clear, the

22 entire integration of RIMS.

23      THE COURT:  Do you understand the question?

24      THE WITNESS:  The entire integration effort, did I

25 feel that IT had been a very strong and capable player.
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 1      MR. STRUMWASSER:  Q.  The entire integration

 2 effort for RIMS and NDB.

 3      MR. McDONALD:  Objection, over broad.

 4      THE COURT:  All right.  If you know.

 5      THE WITNESS:  I'm just trying go back to this time

 6 period and think if I remember any specific

 7 frustrations I may have had with IT at this time.

 8          I had no frustrations with IT at this time.

 9      MR. STRUMWASSER:  Q.  So you would describe IT in

10 terms of its performance in the integration of RIMS as

11 strong and capable?

12      A.  I'm just trying to think -- you know, the

13 breadth of my experience at that time.  So, sorry, I'm

14 just taking a minute to go through this.

15      Q.  That's fine.

16      A.  Those may not be the words I would have chosen

17 to describe IT's performance.  Effective and dependable

18 would be the way I would characterize it.

19      THE COURT:  Can we take a short break?

20      MR. STRUMWASSER:  Sure.  May I just do one more?

21      THE COURT:  Sure.

22      MR. STRUMWASSER:  Q.  How about network

23 management?  Would you say that network management was

24 effective and reliable in the integration effort?

25      A.  Yes.
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 1      THE COURT:  Let's take a short break.

 2      MR. STRUMWASSER:  Your Honor, do you want to do a

 3 regular short break or do a short short break and --

 4      THE COURT:  It's up to you.  I just need a few

 5 minutes.  But if you want to take a break --

 6      MR. STRUMWASSER:  I was going to suggest, maybe if

 7 we could just take five minutes or so, then we can come

 8 back and power through to lunch.

 9      THE COURT:  Sure.

10          (Recess taken)

11      THE COURT:  Okay.  Go ahead.

12      MR. STRUMWASSER:  I'm going to distribute a new

13 exhibit, your Honor.

14      THE COURT:  Okay.  917, says "PHS Autoload/EPDE

15 Issue Notes."  The date is 4/12/07.

16          (Department's Exhibit 917, PAC0476488

17           marked for identification)

18      THE WITNESS:  In the interest of helping move

19 things along, is there a certain section I should focus

20 on?

21      MR. STRUMWASSER:  Q.  You know, it's two pages.

22 I'd --

23      A.  Just --

24      Q.  -- bite the bullet.  Yeah.

25      A.  Okay.  Do we know who the author of this
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 1 document was?

 2      Q.  What we have is that it was sent from Mr. Rao

 3 to Ms. Knous.  I should make it clear that's the file.

 4 This doesn't read like Mr. Rao's writing.  And just --

 5 I don't know.  While we're musing together, you will

 6 notice that there are italicized notations and a

 7 handwritten notation which is on the original on the

 8 second page.

 9          So if I were a wagering man, I'd say that this

10 document was sent back from Ms. Knous to her with his

11 interlineations.  But --

12      A.  Not confirmed.

13      Q.  Yes.

14      A.  Okay.  Thank you.  A lot of complex terms in

15 here, so I apologize.  It's taking me a moment to

16 digest.

17      Q.  Not a problem.

18      A.  Okay.

19      Q.  Under the "Background" section, the first

20 sentence, "The PHS Autoload program" -- that was the

21 program that PacifiCare had used for several years

22 before the acquisition, right?

23      A.  It appears so, yes.

24      Q.  You don't know that?

25      A.  Not familiar with the PHS side of the program.
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 1      Q.  You don't disagree that its function was to

 2 take records from a spreadsheet format and

 3 automatically update them into RIMS?

 4      MR. McDONALD:  Objection, lacks foundation.

 5      THE COURT:  If you know.

 6      THE WITNESS:  I only know -- I would agree that's

 7 what the text says here.  This is -- I have no reason

 8 to dispute the text here.

 9      MR. STRUMWASSER:  Q.  So at the time that the EPDE

10 function was being developed --

11      A.  Yes.

12      Q.  -- you, yourself, had no familiarity with the

13 PHS auto load program; is that right?

14      A.  I personally did not, no.

15      Q.  Were you aware that PHS had a program for

16 inputting provider contract terms and demographics that

17 had been functioning for several years with minimal

18 issues?

19      MR. McDONALD:  Objection.  That's based on this

20 document?  I don't see where the document talks about

21 provider terms and demographics.

22      MR. STRUMWASSER:  First paragraph, first line and

23 second line.

24      MR. McDONALD:  That talks about NDB became the

25 source of truth?  Objection, lacks foundation.  I don't
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 1 know if this witness knows.  And I don't think the

 2 testimony has established that he does.

 3      THE COURT:  So far it doesn't seem like he does

 4 know.

 5          Do you?

 6      THE WITNESS:  I don't know about this program.

 7      THE COURT:  You're just willing not to argue with

 8 what it says here, but you don't really know --

 9      THE WITNESS:  Correct.

10      THE COURT:  Move on.

11      MR. STRUMWASSER:  Q.  So you were not familiar

12 with whatever facility there was to get contract terms

13 and demographics into RIMS pre-acquisition, right?

14      A.  Correct.  I think it's unclear that even this

15 document would say that this side of the program did

16 handle contract terms and demographics.  It says

17 "records."

18      Q.  I didn't mean to suggest that.  I think I was

19 careful in my phrasing.

20          You don't know how contract terms and

21 demographics got into RIMS pre-acquisition, right?

22      A.  In an automated fashion, no, correct.

23      Q.  You don't know whether they got in in an

24 automated fashion, do you?

25      A.  That's correct.  I don't know.
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 1      Q.  As a part of the integration with United, NDB

 2 became the source of truth for provider terms and

 3 demographics.  You agree with that right?

 4      A.  Correct.

 5      Q.  That process of making NDB the source of truth

 6 for provider terms and demographics and then feeding

 7 them to RIMS via EPDE, that was a part of the

 8 integration, wasn't it?

 9      A.  Yes.

10      Q.  And you were responsible for that, right?

11      A.  Yes.

12      Q.  Continuing in 917, "In order to transfer

13 provider information from NDB to RIMS, modifications

14 were made to the PHS Autoload program."  Do you see

15 that?

16      A.  I do.

17      Q.  Were you independently aware of that,

18 independent of this document?

19      A.  I was not.

20      Q.  So the fact that these modifications included

21 taking EPDE specialized file format that exists in NDB

22 and translating it into PHS legacy spreadsheet format,

23 you are unaware of that except for what you see here,

24 right?

25      A.  I would agree.
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 1      Q.  Third paragraph, "Often there are several

 2 providers with multiple billing locations under a

 3 single tax ID."  You're familiar with that, right?

 4      A.  Yes.

 5      Q.  This paragraph says that, "For some providers,

 6 RIMS had multiple billing suffixes, and the first

 7 suffix created was always the default or blank suffix."

 8 Do you see where it says that?

 9      A.  I do.

10      Q.  Aside from reading that in 917, do you know

11 that to be true?

12      A.  This is our document, 917?

13      Q.  Yeah.

14      A.  I did not know that to be true.

15      Q.  So you did not have any independent knowledge

16 about how RIMS handled multiple addresses?

17      A.  I didn't have those details, no.

18      Q.  So you also were not aware that, as this

19 document says, when an issue -- when an address was

20 uploaded, a new suffix was created, but the default or

21 blank suffix and later suffixes were kept for historic

22 purposes?  That's new to you, correct?

23      A.  Correct.

24      Q.  And that, when there was any change to the

25 provider data, the feed would link to the default
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 1 billing suffix which might have been outdated, right?

 2 That's new to you?

 3      A.  Correct.

 4      Q.  Now, if you assume that that is true, would

 5 you agree that, among the things that could constitute

 6 a change to the provider data would be the maintenance

 7 feed that you described a little earlier today?

 8      A.  Yes.

 9      Q.  In the last paragraph, under "Background,"

10 "When there are multiple building address records

11 within RIMS, the EPDE/PHS Autoload program becomes

12 confused and remits the record to the default suffix.

13 Often the default suffix contains a canceled or termed

14 address."  Do you see that?

15      A.  Yes.

16      Q.  Aside from seeing it in 917, did you have --

17 were you aware of that fact?

18      A.  I was not.

19      Q.  Do you have any reason to believe that that

20 was not a correct statement of conditions as they

21 obtained around April 12, 2007?

22      A.  I have no reason -- no, I do not.

23      Q.  Under the heading "Impact," it says, "This

24 issue has potentially existed since June 22, 2006, when

25 the first nightly autoload from NDB to RIMS began."  Do
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 1 you see that?

 2      A.  Yes.

 3      Q.  Then it says that, "The issues did not surface

 4 until approximately January 2007 upon investigation of

 5 several returned checks."  Do you see that?

 6      A.  Yes.

 7      Q.  Would you agree with me, this seems to say

 8 that some of the returned checks were -- at least some

 9 of the returned checks were attributable to this

10 confusion that is identified in the "Background"

11 section?

12      A.  I would agree.

13      Q.  So if this document is correct, you had this

14 condition that existed -- this confusion that changed

15 address data, it went undetected for seven months,

16 right?

17      A.  This will would seem to suggest that.  It says

18 "June 22."  And the document also says "did not surface

19 until approximately January 2007."

20      Q.  Right.  And in fact, it was discovered because

21 the company started getting checks returned in the

22 mail, right?

23      A.  That's what this seems to reflect.

24      Q.  You don't have any information to the

25 contrary, do you?
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 1      A.  I do not.

 2      Q.  So if we look back on your Exhibit 48 --

 3 excuse me, 5486, the last page, Slide 7, if the

 4 information in 917 is correct, then that is an error

 5 that did not get detected by any of your error checks

 6 and balances, 1 through 6.  Would you agree?

 7      A.  Trying to associate the situation with the

 8 error reports here, just reviewing the reports.

 9      Q.  Whatever you need to do.

10      A.  Okay.

11          I certainly would not consider myself an

12 expert on the specific detailed contents of our checks

13 and balances reports listed here.

14          Based on my understanding of what they may

15 have captured, the reconciliation projects report would

16 be a candidate to identify an error such as this

17 because it was a -- comparing extracts of both

18 databases field by field.

19          So if we had this -- I think we're all --

20 we're trying to, you know, understand the issue this

21 document is suggesting.  It seems to be inconsistencies

22 in billing addresses, that process to compare billing

23 addresses would potentially catch that, would identify

24 that.

25      Q.  Is that right?  I mean, you don't know one way
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 1 or the other.  I understand.  I don't want to press you

 2 too far on this.

 3      A.  Right.

 4      Q.  But is it clear to you that the condition

 5 described in 917 is something that would be identified

 6 as an inconsistency between the two databases?

 7      A.  If the process was comparing -- was intended

 8 to compare billing addresses and ensure that proper

 9 billing addresses matched, I would consider that an

10 inconsistency.

11      Q.  The condition arises when there has been a

12 feed from NDB, right?

13      A.  Correct.

14      Q.  So in fact it's a condition that arises when a

15 consistency is being imposed, is it not?

16      A.  You know, again, I'm trying -- I'm going from

17 my learning of just this morning reading this document

18 you've distributed here.  But this would seem to

19 suggest that this resulted in an inaccurate billing

20 address rather than an accurate -- you know, which we

21 would -- so my point is, if we had an accurate -- not

22 that we didn't have an accurate billing address in NDB,

23 but it was tied to this what appears to be called a

24 default suffix in RIMS, which this document would claim

25 is inaccurate.
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 1          So matching billing addresses, again, from

 2 what I would assume to be the case, I would say this

 3 billing address does not match this billing address for

 4 the same provider.

 5      Q.  Would you agree, Mr. Lippincott that either

 6 the reconciliation project didn't catch this, the

 7 report -- well, would you agree that the reconciliation

 8 didn't catch this for seven months?

 9      A.  No.  I would -- not knowing, again, the

10 detailed content of the reconciliation projects, but

11 it -- I do see where it's saying "the issues did not

12 surface until approximately January 2007."

13          So either they did not appear or they appeared

14 and were not understood.

15      Q.  Okay.  So, I mean, that's a helpful

16 observation.  So there are at least two possibilities

17 here.  One is that the reconciliation just didn't work

18 to catch this condition, right?  That's one

19 possibility, right?

20      A.  Right.

21      Q.  Another possibility is that the reconciliation

22 process produced a report that said, "Watch out.  This

23 is exactly what could happen," and nobody noticed it,

24 right?

25      A.  Noticing these differences and no one was able
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 1 to -- right, they were not reviewed or understood.

 2      Q.  Well, my question and your answer present two

 3 different possibilities.  My one was that the

 4 reconciliation project generates a report that says

 5 exactly what happened and why.

 6      A.  Yes.

 7      Q.  And nobody noticed.  That was a possibility,

 8 right?

 9      A.  Yes.

10      Q.  Then a separate one is that it produced some

11 information, told them that there was some kind of an

12 unsatisfactory condition, and they thought they got it,

13 but they didn't.  Right?  That's another possibility,

14 right?

15      A.  That's a possibility.

16      Q.  And we have something of a clue here because

17 under "Impact," the last sentence of the first

18 paragraph says, after the thing about the -- surfaced

19 the returned checks, "These issues were thought to be

20 corrected, however, the true root cause was just

21 recently understood."

22          Now, I don't know -- I don't know if you know,

23 but I can't tell whether the author of this document

24 was saying, "These issues were thought to be corrected

25 in January of '07, but here it is April, and we still
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 1 haven't corrected it," or it was understood more

 2 recently or whether in fact somebody detected it

 3 earlier than that and just got the cause wrong.

 4          You can't distinguish between those from this

 5 document, can you?

 6      A.  I cannot.  It's possible that the issue was

 7 thought to have been corrected in June of '06.

 8      Q.  Okay.  But whatever we know is, according to

 9 the author of 917, the actual problem, the true root

10 cause, was not determined until around April of 2007,

11 right?

12      MR. McDONALD:  Objection, lacks foundation.

13 There's no indication that this witness knows the date

14 of this document.  We have a date printed on the

15 bottom, "April 2007."  But that could have been an auto

16 print based on the date that somebody decided to print

17 it.  It could have been created in January or February.

18 We don't know.

19      MR. STRUMWASSER:  It's a little late in this case

20 for that observation.  We've been going on document

21 dates from the beginning.

22      THE COURT:  Well, assuming that it's an April 12,

23 '07 document, if you can show otherwise, I'm willing to

24 take that into account.

25      THE WITNESS:  I would just observe that, often,



15167

 1 when summary documents are created, "Background" and

 2 "Impact," this "Background" and "Impact" section could

 3 have been written as early an January of '07 and simply

 4 inserted into this April 12 document.

 5          We do have reference in this "Impact" section

 6 to January 2007.  So I would agree at least January

 7 2007.

 8      MR. STRUMWASSER:  Q.  And we also have a reference

 9 on the second page to something that's going to happen

10 as a part of a 4/16 enhancement?

11      A.  Yes.

12      Q.  So we can pretty well bracket the days, right?

13      A.  Yes, I would -- I see what you're saying as

14 far as, again, different sections may have been

15 authored at different times.  I think we have to -- I

16 would agree that we could say the impact section was

17 written somewhere between January and April.

18      Q.  Okay.  Let's go back to 495 for a second.  You

19 should have your copy of it there.

20      A.  Okay.

21      Q.  The problem with the default or blank billing

22 suffix as described here was caused by PHS autoload

23 EPDE issue identified in 917, right?

24      A.  Can you --

25      MR. McDONALD:  Are you reading from something?
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 1 I'm sorry.

 2      MR. STRUMWASSER:  No.

 3      THE WITNESS:  Where were you looking?

 4      THE COURT:  From his question.

 5      MR. STRUMWASSER:  Yes.

 6      Q.  495 describes a PHS Autoload EPDE issue.

 7 That's the -- that is what this is about, 495, right?

 8      MR. McDONALD:  Objection, lacks foundation.  The

 9 witness already testified he learned -- his knowledge

10 of the PHS autoload was based on his review of Exhibit

11 917.

12          And now he's asking was that mechanism the

13 source of something in another document he hadn't

14 previously seen.

15      MR. STRUMWASSER:  No.  I'm asking whether the

16 problem that is identified in 495 is the same problem

17 that is diagnosed in 917.

18      THE COURT:  All right.  I'll allow it if he knows.

19      THE WITNESS:  It's unclear to me that this is the

20 same issue.

21      MR. STRUMWASSER:  Q.  Okay.  So at the bottom of

22 9386, Ms. Stevens, the SME on EPDE --

23      A.  She's actually the Oregon network management.

24      Q.  Oh, thank you.  She says that this is a

25 problem with billing suffix being blank which is linked
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 1 to over 100 records and is causing the address to be

 2 incorrect.  Do you see that?

 3      A.  I'm sorry.  Where does it say "billing suffix

 4 being blank"?  I'm just not seeing it.

 5      Q.  First page.  Do you see the beginning of her

 6 e-mail, "I was just notified"?

 7      A.  Okay, yes.

 8      Q.  You see, "It appears their billing suffix" and

 9 there's a redaction and, "-blank) which is linked to

10 over 100 addresses in RIMS, was changed from one street

11 address to an incorrect one"?  Do you see that?

12      MR. McDONALD:  Objection, your Honor.  We've spent

13 a fair amount of time with these e-mails of Jill

14 Stevens.  The witness's testimony just clarified that

15 she was responsible only for Oregon.  So clearly this

16 is not California.

17      THE COURT:  Well, there are references in there to

18 California being related to it.  So I'm not sure that

19 it's isolated in that way.

20          But what I can't quite figure out is why

21 you're trying to get something out of this witness, who

22 hasn't seen these materials before.

23      MR. STRUMWASSER:  Well, to put it gently, I think

24 the degree of this witness's familiarity is relevant.

25      THE COURT:  Well, he isn't familiar.
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 1      MR. McDONALD:  So I think it's time to move on.

 2      THE COURT:  How much more have you got on it?

 3      MR. STRUMWASSER:  On this document, 495, not much.

 4      THE COURT:  All right.  Finish it up.

 5      MR. STRUMWASSER:  Q.  So just to wrap up on this

 6 495 thing, are you saying there's not enough

 7 information in Ms. Stevens e-mail for you to have an

 8 opinion about whether the problem she's identifying in

 9 November of '06 is the problem that is more fully

10 explained and diagnosed in 917?

11      A.  It's not clear to me that it's the same issue.

12      Q.  So let's go back to 917.

13          On the second page, we are told that the

14 permanent solution was to update the EPDE process to

15 recognize multiple provider suffixes.  Do you see that?

16      A.  Yes.

17      Q.  Do you know today whether in fact it is true

18 that that was the permanent fix for the problem

19 described in 917?

20      A.  I do not know if that was the case.

21      Q.  Do you know whether that fix was -- did in

22 fact occur as a part of the 4/16 enhancements?

23      A.  I don't recall.

24      Q.  Mr. Lippincott, when you have an error in a

25 program, and you're putting out a release, a revised
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 1 version of it, is it correct to call that revised

 2 version an enhancement?

 3      A.  That would be one example of an enhancement.

 4      Q.  Do you know any reason why the EPDE process

 5 could not have been programmed in 2006 to recognize

 6 multiple provider suffixes in the beginning, before the

 7 feed went live?

 8      A.  I'm sorry.  Could you say it one more time?

 9      (Record read)

10      THE WITNESS:  I'm just -- I'm really not familiar

11 enough with the specific complexity of the issue to

12 know if it could have been programmed as such.

13      MR. STRUMWASSER:  Q.  Okay.  Now, pending the

14 implementation of a permanent solution, according to

15 917, there was a three-point interim solution.  Do you

16 see that on the top of 6489?

17      A.  I do.

18      Q.  And do you know -- well, first of all, the

19 first interim solution is a daily report to determine

20 when providers are linked to an incorrect record in

21 RIMS.  Do you see that?

22      A.  Yes.

23      Q.  Am I correct that that information that was

24 going to be put in that daily report was not

25 information that could be found in any of the reports
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 1 identified on Slide 7 of your Exhibit 5486?

 2      A.  This appears to be -- I would read it as this

 3 is -- appears to be a new report that's being put in

 4 place in the interim.

 5      Q.  And the second bullet, "Correcting the default

 6 records within RIMS so that, even if the record remits

 7 to the default, it will be correct," would you agree

 8 that that is a step that was not originally embraced

 9 within the reconciliation projects three times per week

10 that you've listed on Slide 7 of your 5486?

11      A.  Can I agree that it would be due to one of the

12 reasons we agreed to earlier, as far as whether --

13 either it was not included or it was but not noticed

14 or recognized?

15      Q.  Okay.  I mean, that's -- I'm happy to accept

16 that answer.  But I just want to make it clear here,

17 Items 1 through 4 are just reports.  They're not --

18 right?  That's what those are, right?

19      A.  Yes.

20      Q.  And those are reports that were posted

21 somewhere, and people can go see them if they chose to

22 do so, right?

23      A.  Correct.

24      Q.  Items 5 and 6 are actually things that --

25 processes that people were responsible for doing,
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 1 correct?

 2      A.  Correct.

 3      Q.  So, I mean, unless somebody just -- you know,

 4 nobody showed up at the war room one day, that was

 5 going to happen.  That wasn't a, "It was there; I

 6 didn't notice."  That would have been the failure of

 7 some process that was in place, right?

 8      A.  That would have been the failure of a process

 9 that was in place?

10      Q.  Do you agree?

11      MR. McDONALD:  Objection.  What's "that"?

12      THE COURT:  Did you understand the question?

13      THE WITNESS:  To not have a war room call, you

14 mean, or --

15      MR. STRUMWASSER:  Q.  I mean Items 1 through 4,

16 the process that you put in place, which was to

17 generate these reports, could have been just fine.  But

18 the process that was in place for making people go look

19 at them could have been defective, right?

20      A.  It's possible.

21      Q.  But for 5 and 6, there were actually people

22 who were assigned to participate in those things, and

23 they were required to produces things, right?  In case

24 of 5, minutes of a meeting, right?

25      A.  Correct.
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 1      Q.  In the case of 6, there was a reconciliation

 2 project that had some kind of output, right?

 3      A.  Correct.

 4      Q.  What was the output for the reconciliation

 5 project?

 6      A.  It would have been -- I believe it was -- I

 7 guess I would refer to it as a report of differences

 8 identified between NDB and RIMS, field differences,

 9 where we expect it to be the same and they would be

10 different.

11      Q.  So that was in fact the generation of a

12 report?

13      A.  I'm not -- I'm just not familiar with what the

14 specific output of that comparison process was.  It

15 could be some kind of flat-file or other -- an Excel.

16 I guess I would generally call that a report.

17      Q.  So that really was more like 1 through 4.

18 That was the production of a regular document in the

19 sense in which a file could be a document, an

20 electronic document or a paper document that was then

21 put somewhere, and people could look at it if they

22 wanted to, right?

23      A.  That's my understanding.

24      Q.  Okay.  Do you know, sitting here today,

25 whether anybody had as his or her specific duties,
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 1 "You're the person who's going go back and look at the

 2 reconciliation projects three times a week"?

 3      A.  Harsha Rao.

 4      Q.  How about the daily match logs, Item No. 1,

 5 whose job was it to go look at those?

 6      A.  NDM.

 7      Q.  Any name in particular?

 8      A.  These would have been -- as I believe I

 9 testified yesterday, these were more of a research

10 tool.  So they were available to whoever may have been

11 conducting research and needing to better understand

12 the contents of the EPDE file for that day.

13      Q.  So it wasn't the case that somebody -- some

14 person was told go look for warning signs in the daily

15 match logs.  It was rather, if something happens and

16 you need to look up something, you might want to check

17 over here?

18      A.  That was their main purpose, yes.

19      Q.  Was that true also for 2, the daily error

20 reports?

21      A.  No.  These were absolutely assigned

22 responsibility to check those on a -- to work those on

23 a daily basis.

24      Q.  To whom was it assigned?

25      A.  It would have been the PacifiCare NDM team.
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 1 We had a team of seven individuals dedicated to working

 2 the error and fallout and exclusion reports every day.

 3 That was their job.

 4      Q.  Who was the person in charge of that in '06?

 5      A.  I don't recall the name.  I'm sorry.  I can't

 6 recall the name of the team leader for that group.  It

 7 escapes me at the moment.

 8      Q.  Did you have any responsibility for those

 9 people?

10      A.  No.

11      Q.  Their reporting relationships on up did not

12 pass through you?

13      A.  Correct.

14      Q.  And the daily fallout reports?

15      A.  Same answer.

16      Q.  How about the daily exclusion reports?

17      A.  Same.

18      MR. STRUMWASSER:  This is a good place, your

19 Honor.

20      THE COURT:  1:30?

21      MR. STRUMWASSER:  That would be great.  Thank you.

22          (Whereupon, the luncheon recess was

23           taken at 11:59 o'clock a.m.)

24

25
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 1                     AFTERNOON SESSION

 2                         ---o0o---

 3          (Whereupon, the appearance of all

 4           parties, now including Mr. Velkei,

 5           having been duly noted for the

 6           proceedings resumed at 1:35 p.m.)

 7      THE COURT:  Back on the record.  Go ahead.

 8      MR. STRUMWASSER:  Thank you, your Honor.

 9      CROSS-EXAMINATION BY MR. STRUMWASSER (resumed)

10      MR. STRUMWASSER:  Good afternoon, Mr. Lippincott.

11          Your Honor, I have an exhibit.  918?

12      THE COURT:  Yes.  918 is an e-mail with a top date

13 of April 5th, 2007.

14          (Department's Exhibit 918 PAC0897978

15           marked for identification)

16      THE WITNESS:  We'll be discussing both the

17 PowerPoint and the e-mail?

18      MR. STRUMWASSER:  Yes.

19      MR. VELKEI:  Your Honor, while the witness was

20 looking at that, we were contacted by Ms. Wetzel.

21 She's not available on the 26th and the 27th.  So we're

22 working on a new day with her.  So we'll just let the

23 Court know when that happens.  We just found out

24 yesterday.

25      THE COURT:  Are we going to be able to fill those



15178

 1 two days?

 2      MR. STRUMWASSER:  I don't know.  However, it is

 3 increasingly looking like we will not finish

 4 Mr. Lippincott, even if we were to have Friday.

 5      THE COURT:  I can't do Friday.  I meant to tell

 6 you.  Sorry.

 7      MR. STRUMWASSER:  So you may want to look into

 8 whether he's available or --

 9      MR. VELKEI:  We'll check at the break and see.

10      THE COURT:  Okay.  And I don't know why, but my

11 notes indicated -- are you -- can we go off the record?

12          (Discussion off the record)

13      THE COURT:  Go back on the record.

14      THE WITNESS:  I'm ready.

15           CROSS-EXAMINATION BY MR. STRUMWASSER

16      MR. STRUMWASSER:  Q.  Mr. Lippincott, do you

17 recognize 918?

18      A.  I recall having familiarity with the e-mail

19 here.  I can see it's an e-mail that I wrote here.

20      Q.  And the attachment?

21      A.  Yes.

22      Q.  You're the author of the attachment?

23      A.  I believe this was prepared at my direction.

24      Q.  By whom?

25      A.  I believe -- this would have been draft by
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 1 Harsha Rao, and I would have finalized it and sent it

 2 on.

 3      Q.  On 8003, the title is "Issues discovered with

 4 EPDE:  Billing information discrepancies."  Do you see

 5 that?

 6      MR. VELKEI:  Where are you looking?

 7      THE COURT:  7983?

 8      MR. STRUMWASSER:  8003.

 9      THE COURT:  No.

10      MR. STRUMWASSER:  Oh, excuse me, I'm sorry.  Yes,

11 7981.

12      THE COURT:  Okay.

13      THE WITNESS:  Okay.

14      THE COURT:  So that is internal Page 3.

15      THE WITNESS:  Okay, thank you.

16      MR. STRUMWASSER:  Q.  Would you agree,

17 Mr. Lippincott, that this slide is describing the same

18 issue as the one identified on 917 that we discussed

19 this morning?

20      A.  This does appear to be the same issue.  And

21 I'm now reading the e-mail in my words here.  I do

22 recollect now, this issue is a little more familiar to

23 me now.

24      Q.  And would you agree also that the PHS autoload

25 program is a program that you were at least familiar
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 1 with to some extent in April of 2007?  I'm directing

 2 your attention right now to 7981, the second bullet

 3 under "What's wrong."

 4      A.  Okay.  Yes.  And yes, this morning we were

 5 discussing that, historically, the PHS autoload program

 6 had existed for several years.

 7          I was not familiar that that was the case.  I

 8 do recall now that -- in fact, I believed at the time

 9 that this PHS autoload program was written specifically

10 for EPDE and deployed in June to support the EPDE

11 process.

12          I did not realize that it existed for years

13 and was modified to support this.  But I do understand

14 now.  I was referencing PHS autoload program is the

15 code that takes the updates from the EPDE file and

16 applies them to RIMS.

17      Q.  If we look at the first page of the exhibit,

18 7978, you're responding to an e-mail from Ms. McFann.

19 And your first sentence is, "Per your request, the

20 attached document provides details on the last two

21 remaining 'EPDE' issues (really should be 'PHS Autoload

22 Program' issues, nothing is wrong with EPDE)."

23          So is it your testimony today that, in 2007,

24 you had sufficient familiarity with the PHS autoload

25 program to know that it was the source of problems and
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 1 errors that had been attributed to EPDE?

 2      A.  Yes.

 3      Q.  And back on 7982, "Issues discovered with

 4 EPDE:  EPO and ENG not being processed," under "Issue,

 5 EPO and ENG contracts are not being addressed via PHS

 6 autoload program" -- now, "EPO" is "exclusive provider

 7 organization"?

 8      A.  I don't recall the specific -- what that

 9 acronym specifically is.

10      Q.  How about "ENG"?  Do you know what that is?

11      A.  I do not.  I know these were -- I do recall

12 this issue as well, but there were a subset of the

13 contracts that were not being addressed.  I just don't

14 specifically recall what those contract types

15 represented, EPO versus ENG.  But I do recall the

16 issue.

17      Q.  These are contracts for which new records or

18 additional records or new providers were not being

19 updated; is that right?

20      A.  I seem to recall that -- so this is April of

21 2007.  I'm sorry.  What was your question?

22      Q.  I'm at the "Symptoms" bullet.  And beneath

23 that, "New/additional records or new providers not

24 being updated with EPO and ENG contracts."

25      A.  Yes.
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 1      Q.  So we've got -- a new provider comes in, and

 2 he or she should be associated with an EPO contract,

 3 and that wasn't happening; is that right?

 4      A.  Yes, that is correct.

 5      Q.  Or what about the additional records?  So you

 6 have -- what is the reference to new/additional records

 7 or providers?  What is the additional records stuff?

 8      A.  Oh, my understanding -- I don't recall

 9 specifically.  I believe it just basically says that

10 any changes associated with EPO or ENG contracts were

11 not being updated.

12      Q.  Okay.  So if I had an existing provider who

13 had been associated in RIMS with a given EPO contract

14 and now there was a change for that provider, that

15 change was not taking effect for purposes of the EPO

16 contract?

17      A.  I think an important -- can I clarify?

18      Q.  We'd kind of like to get a yes or no and then

19 a clarification, if you don't mind.

20      A.  All right.

21          No.  So to clarify, I think it's an important

22 point that we recognize that we've now deployed the fee

23 schedule crosswalk functionality.  So in April of '07,

24 we had added an important new set of functionality to

25 the end-to-end integration process, and that was the
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 1 fee schedule crosswalk.

 2      Q.  Do you consider the --

 3      MR. VELKEI:  Could you let him finish the answer,

 4 please.

 5      THE COURT:  Were you finished?

 6      THE WITNESS:  I was going go into some more detail

 7 about the fee schedule crosswalk.  And that process was

 8 a -- was specific to tying providers that were two

 9 specific fee schedules.  So in NDB, if we were to tie a

10 provider, Dr. Smith, to Fee Schedule 123, the crosswalk

11 would tell us that that provider should be tied -- that

12 Fee Schedule 456 in RIMS has the same information.  So

13 Dr. Smith should be tied to Fee Schedule 456 in RIMS.

14      MR. STRUMWASSER:  Q.  Do you consider the

15 crosswalk to be a part of EPDE?

16      A.  We -- and this is where we might be starting

17 to mix terms a little bit.  So my answer would be yes,

18 conditionally.

19          If I -- it depends on how EPDE is used -- in

20 what context EPDE is used.  And this is, I think,

21 also -- the fact that we're getting into this a little

22 bit is where we got into some of the EPDE lore.

23          There's two ways -- there was some mixing of

24 terms around this time across the teams.  The EPDE was

25 often referred to as anything related to data
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 1 integration between NDB and RIMS, whether it was just

 2 the fact that I made some change in NDB and it showed

 3 up in RIMS.

 4          And we did refer to that as -- that was our

 5 EPDE process.  Over time, it became important for us to

 6 distinguish EPDE was a program that ran -- that created

 7 an extract file out of NDB of the daily changes.  The

 8 next program -- depended on if you were talking about a

 9 process or specific modules.  Right?

10          So there was an EPDE module that created the

11 EPDE daily file of changes.

12          The next technical module in the process was

13 the PHS autoload program.  It would take those files

14 that were produced, and it would load those into RIMS.

15 Then there was another module that was associated with

16 the fee schedule crosswalk that would tie providers --

17 if I had added a provider in NDB to 123, it would

18 crosswalk and find 456 and tie the provider there.

19          So we're adding pieces to a process that out

20 of the gate we would have called the EPDE process.  To

21 try to clarify that and make sure that folks were

22 talking about a process and not modules, we started

23 trying to refer to this as the end-to-end integration

24 process.

25          So about this time, we tried to do kind of a
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 1 nomenclature change to clarify this in people's heads,

 2 end-to-end integration process, there's modules.

 3 There's an EPDE module; there's a PHS autoload module.

 4          Does that make sense?  So I think that's why

 5 you might see some mixing of terms here and why I had

 6 to answer conditionally.  It depended on the context

 7 that you would say, "What is EPDE?"

 8      Q.  So what comprises the EPDE process?

 9      A.  It's the -- it's the -- I would call it the

10 integration of the demographic data and the fee

11 schedule crosswalk.  At this point, in April of 2007,

12 it's the process to send the demographic changes and

13 apply those to RIMS and take the fee schedules and tie

14 physicians to the fee schedules in RIMS.  That's the

15 EPDE process at this point.

16      Q.  Is that the same as the integration process as

17 you used the term?

18      A.  End-to-end integration process.

19      Q.  The only difference between this time in April

20 of '07 and, say, June of '06 is that in June of '06 the

21 end-to-end integration process did not include the

22 crosswalk?

23      A.  Correct.

24      Q.  Who was the owner of the end-to-end

25 integration process?
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 1      A.  I ultimately I had the accountability for that

 2 process.

 3      Q.  So to the extent that there was a problem with

 4 data integrity that was caused not by the EPDE link but

 5 by the PHS autoload, that was still on your watch,

 6 right?

 7      A.  I would be involved in -- yes.  I would be

 8 involved in identifying the issue, pulling the right --

 9 my team, not me personally, but my team would be

10 responsible.

11          Harsha Rao and Sue Mimick -- you'll see some

12 other names -- would be responsible for ensuring that

13 the issue received appropriate attention, coordinating

14 the involvement of the proper parties to remediate

15 it -- whether that was IT, whether that was some of the

16 data loaders to do data maintenance, et cetera.

17      Q.  So to the extent there were problems in either

18 the EPDE link or auto -- the PHS autoload, you were the

19 owner of the problems, right?

20      A.  I -- yes, I owned the resolution, ensuring

21 that problems were resolved.

22      Q.  In fact -- well, you owned the -- withdraw

23 that.

24          You say you were responsible for making sure

25 that errors were resolved?
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 1      A.  Yes.

 2      Q.  Who was responsible for the errors?

 3      A.  It would depend on the error.  So if it was

 4 a -- determined to be, for example, a programming

 5 error, then IT would have been the source of that

 6 problem.  We would work with IT to get that bug fixed

 7 in the code, retested, and deployed or coordinating

 8 that resolution effort.

 9      Q.  Who in IT for PHS autoload?

10      A.  Probir Datta and Min Lee were our primary PHS

11 IT contacts.

12      Q.  Did they report to you?

13      A.  They did not.

14      Q.  Who was the person responsible for errors in

15 EPDE, the programming?

16      A.  I'm trying remember.  It would have been a --

17 a UHC IT person.  There was a team that supported any

18 changes to the EPDE program, module.  My counterpart --

19 and we've seen the name referenced here previously --

20 was Bruce Gray, kind of the -- it would have been

21 someone from Bruce's team.  He had a dedicated team

22 that owned programming responsibility for the EPDE

23 module on the United side.

24      Q.  So you owned the process ETE.  If an error

25 arose because of programming logic in EPDE, that error
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 1 was the fault of somebody who did not report to you,

 2 right?

 3      A.  Correct.

 4      Q.  And if an error arose because of a programming

 5 error in PHS autoload, that error was the

 6 responsibility of somebody who didn't report to you,

 7 right?

 8      A.  Correct.

 9      Q.  If an error arose because NDM failed to

10 correctly specify the requirements to either the PHS

11 autoload or the EPDE programmers, that error would be

12 attributable to somebody who didn't report to you,

13 right?

14      A.  On that point, I would say not right.  I would

15 say -- because at the time that we designed the EPDE

16 process for California PPO, I was still running NDM.

17 So I did have -- those people would have reported to me

18 at that time because we deployed that in June 2006, and

19 I ran NDM until June 2006.

20      Q.  Until June 23rd?

21      A.  I don't recall the specific date in June when

22 that transition happened.

23      Q.  But to the extent that would be your

24 responsibility, it would be your responsibility not

25 because you opened the end-to-end integration process
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 1 but because of your prior job?

 2      A.  In that instance -- let's see.

 3          No.  It was not only because of my prior job,

 4 but also, at the time, I had accountability for -- I

 5 managed the EPDI team.  They reported to me all of

 6 2006, continued reporting to me after June 2006.

 7      Q.  Until when?

 8      A.  Until January 2008.

 9      Q.  Okay.  So if in fact there was an error in the

10 specifications of the requirements for the programming,

11 that would be your responsibility if the error arose

12 before June 23rd and somebody else's afterwards?

13      MR. VELKEI:  Could you read that back?

14          (Record read)

15      THE COURT:  June what year?

16      MR. STRUMWASSER:  June 23rd, '06.

17      THE WITNESS:  We would have had -- let's see.

18          I'm trying to just think of the right yes or

19 no here to start with, and then I have a clarification.

20      MR. STRUMWASSER:  Q.  I do appreciate the effort.

21      A.  Yes.  But additionally, the specifications for

22 the EPDE module could have come from multiple business

23 resources, someone from the EPDI team or an NDM

24 individual -- Jess Kotter, for example, some other

25 folks that we've seen copied on the e-mails that
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 1 supported us.

 2          And since I continued to own the EPDI team

 3 past June 23rd, I would say even past June 23rd, if

 4 there was a specification that had been incorrectly

 5 provided, I would still have responsibility for that.

 6      Q.  If the incorrect provision had come from EPDI?

 7      A.  Thank you.  Yes.

 8      Q.  But not if it came from NDM or some other

 9 group?

10      A.  And if it had -- right.  If there was a

11 specification delivered after June 23rd from NDM, they

12 would not have reported to me.

13      Q.  Did you ever feel that the responsibility for

14 the various pieces of network integration was

15 distributed so widely that the persons who -- that

16 there was no single person with overall accountability

17 for the errors coming out of the integration process?

18      MR. VELKEI:  You're talking about data integration

19 or integration of the whole company?

20      MR. STRUMWASSER:  The end-to-end integration.

21      THE WITNESS:  No.  I'd feel like I was

22 accountable.  And it's not -- it's pretty typical that

23 business provides programming requirements to IT.  IT

24 codes the programs.  And if there's a bug that's coded

25 into the program, that IT person would not report to
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 1 the person accountable for the process.  IT is always

 2 over here.  It's always in its own organization.

 3      MR. STRUMWASSER:  Q.  I understand that the

 4 programmers are not going to report to the business

 5 person.  He's their customer, not their employer,

 6 right?

 7      A.  Right.

 8      Q.  And vice versa.  But did you ever feel that,

 9 as the owner of the end-to-end process, you were

10 weakened by the fact that nobody who was creating these

11 errors, with the exception of the NDM prior to 6/23 and

12 the EPDI group for the period you just said -- with

13 those exceptions, nobody who was likely to create the

14 problem ever answered to you or anybody else; they all

15 went back up to the corporate hierarchy?

16      A.  I would disagree.  I felt like I had

17 appropriate span of control of the resources that would

18 have been involved in correcting the errors.

19      Q.  I'm sorry, involved in?

20      MR. VELKEI:  Correcting the errors.

21      THE WITNESS:  Correcting the errors.

22          Thank you.

23      MR. STRUMWASSER:  Q.  And responsibility for the

24 errors?

25      MR. VELKEI:  Is that a question?
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 1      MR. STRUMWASSER:  Yes.

 2      MR. VELKEI:  Objection, vague.

 3      THE WITNESS:  Could you read --

 4      MR. STRUMWASSER:  Q.  Did you feel you had overall

 5 responsibility for the errors?

 6      MR. VELKEI:  Objection, vague.

 7      THE COURT:  Overruled.

 8      THE WITNESS:  I had responsibility for resolving

 9 the errors.

10      MR. STRUMWASSER:  Q.  For resolving the errors.

11 But is there within United a sense of responsibility

12 for the error, what we might call fault?

13      MR. VELKEI:  Objection, your Honor.  This is

14 argumentative at this point.  I think the witness has

15 answered and given his view.  It may not comport with

16 the examiner's, but --

17      THE COURT:  Overruled.

18      MR. VELKEI:  Could you read the question back?

19          (Record read)

20      MR. VELKEI:  Objection, vague.

21      THE COURT:  Overruled.

22      THE WITNESS:  I know you read it once, but could

23 you read it again?

24          (Record read)

25      THE WITNESS:  Yes, there is a sense of
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 1 responsibility within United for fault.  I would say

 2 that, as I described our typical setup with -- in any

 3 situation where the business is asked for some kind of

 4 IT support and IT builds a module that contains a high

 5 degree of errors, that module does not work as it was

 6 required to work, the responsibility would clearly lie

 7 with the IT department for delivering an inferior

 8 product.

 9          But it would not prevent the business side

10 from having accountability for identifying and

11 resolving those issues.  So we know -- and IT would be

12 held accountable for delivering an inferior product.

13      MR. STRUMWASSER:  Q.  So we have here 918, your

14 e-mail, referring to the last two remaining EPDE

15 issues, which you say really should be PHS autoload

16 program issues because there was nothing wrong with

17 EPDE.  Whose fault were those issues?

18      A.  Can I make -- I'd like to clarify one thing is

19 that, because I've just explained the different

20 modules, I believe these last two issues reside in two

21 different modules.

22          The EPO/ENG resides in the fee schedule

23 crosswalk module.  The billing address inconsistencies

24 rely in the -- reside in the PHS autoload program

25 module.
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 1      Q.  Whose fault were those two?

 2      MR. VELKEI:  Your Honor, I'm just going to --

 3 assumes facts not in evidence.  It's argumentative.  I

 4 think we're assuming that somebody's to blame for an

 5 error that was detected at some point -- I think we're

 6 assuming a mistake had to have been made.  And I think

 7 that's an inherent flaw in the question.  And it's

 8 argumentative.

 9      THE COURT:  Overruled.

10      THE WITNESS:  It would depend on the source of the

11 issue.  It's possible that fault would lie with IT, if

12 it was -- the program was not coded to spec.  But if

13 the specs were correct, then the fault would be --

14 would lie with IT.

15          If the specs were incorrect or not fully

16 inclusive of scope that should have been -- that was

17 required to be included, the fault would lie with who

18 had developed the recommendation or the requirements.

19      Q.  And with respect to the billing address

20 application, do you know in fact whose -- where that

21 fault would lie as you've characterized it?

22      A.  It's really hard for me to tell from this

23 document.  I do recall the issue, but I don't recall if

24 it was due to inaccurate or incomplete requirements or

25 a bug upon development of the code.
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 1      Q.  And with respect to the crosswalk issue, the

 2 other issue here, do you know whose fault it was?

 3      A.  This one, I do recall.  And I believe it

 4 was -- this would have been the fault of the design.

 5 We -- I believe these contract types, EPO and ENG

 6 contract types, were left out of the scope of the

 7 requirements that were delivered to IT.

 8      Q.  So that's not an IT problem.  That is a --

 9      A.  An incomplete requirement.

10      Q.  From whom?

11      A.  I'm trying to think who would have -- who was

12 responsible for delivering those business requirements.

13          I believe the requirements would have been

14 developed by the EPDI team that I led.

15      Q.  So would that be your fault as the head of

16 EPDI?

17      A.  My team's fault.  I had accountability for my

18 team's work, so any errors that my team produced, I had

19 accountability for those.

20      Q.  Were there any errors in any part of the

21 end-to-end EPDE process or integration process in '06

22 or '07 that you feel, "Those were my fault"?

23      MR. VELKEI:  Him, personally?

24      MR. STRUMWASSER:  That's right.

25      THE WITNESS:  No.
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 1      MR. STRUMWASSER:  Q.  Now, the EPDE programming

 2 that IT did, the modular stuff, do you know -- was

 3 that -- do you know what program -- what language that

 4 was written in?

 5      A.  The EPDE program?

 6      Q.  Yes.

 7      A.  So we're talking modules now?

 8      MR. VELKEI:  Objection, relevance, your Honor.

 9 What's the relevance of the language of the program for

10 which this was done?

11      THE COURT:  Overruled.

12      THE WITNESS:  I don't know what language that was

13 written in.

14      MR. STRUMWASSER:  Q.  How about the PHS autoload

15 program, either originally or the modifications you

16 described?

17      A.  I don't know what language that was written

18 in.

19      Q.  Do you know whether they were written by the

20 same team?

21      MR. VELKEI:  Objection, irrelevant.

22      THE COURT:  Overruled.

23      THE WITNESS:  I know that they were not written by

24 the same team.

25      MR. STRUMWASSER:  Q.  Who was the head of the -- I
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 1 apologize if you've answered this -- the head of the

 2 team responsible for the EPDE coding?

 3      MR. VELKEI:  Vague as to time.

 4      MR. STRUMWASSER:  Q.  '06.

 5      MR. VELKEI:  I'm sorry.  What?

 6      THE COURT:  '06.

 7      THE WITNESS:  I don't recall.  It was part of

 8 Bruce Gray's organization.

 9      MR. STRUMWASSER:  Q.  How about the PHS autoload

10 program in '06?  Who was in charge of that?

11      A.  I believe it was Probir Datta and Min Lee.

12      Q.  Do you know whether those two teams ever met

13 together as teams or the members of those teams

14 involved respectively in EPDE and PHS autoload?

15      A.  Yes.

16      Q.  They did?

17      A.  Yes.

18      Q.  Regularly?

19      A.  Yes.

20      Q.  Now, you went on a bit of a crusade to clear

21 the good name of EPDE, did you not?

22      MR. VELKEI:  Objection, argumentative.

23      THE COURT:  Sustained.  "Crusade" is a little

24 strong.

25      MR. STRUMWASSER:  Hold that thought.
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 1      THE COURT:  All right.

 2      MR. STRUMWASSER:  Our next in order, your Honor.

 3      THE COURT:  919.  It's an e-mail with a top date

 4 of February 6th, 2007.

 5          (Department's Exhibit 919, PAC0895200

 6           marked for identification)

 7      THE WITNESS:  Okay.

 8      MR. STRUMWASSER:  Q.  Do you recall this e-mail?

 9      A.  I do.

10      Q.  So somebody has said that they need to modify

11 the EPDE process.  And you say that the modification

12 has to take place in the PHS autoload program, correct?

13      A.  No.  I'm asking for clarification on which

14 module that was being modified.

15      Q.  You were saying that, if, in fact, the

16 autoload hits the PHS autoload program, then they

17 should not refer to it as a modification to the EPDE

18 process, aren't you?  {}

19      A.  That's correct.

20      Q.  And a few moments ago, you testified that the

21 EPDE process included the PHS autoload, did you not?

22      A.  Yes, I did.

23      Q.  At the time that you wrote this, if there was

24 a programming error in the PHS autoload process, that

25 would not be an error that arose in your chain of



15199

 1 command, right?

 2      A.  That is correct.

 3      Q.  But if there was an error in the EPDE coding,

 4 that would be on your watch as the head of EPDI,

 5 wouldn't it?

 6      A.  No, not if it was a developer error or a

 7 coding error.

 8      Q.  If it was a coding error, it would be yours,

 9 right?

10      A.  No, it would be United IT, the group that does

11 the development work under Bruce Gray.

12      Q.  But if it was a requirements error, it would

13 be your responsibility?

14      A.  Requirements error would be my responsibility,

15 regardless of whether it resulted in a problem with the

16 PHS autoload program or the EPDE module.

17      Q.  Yours to resolve or your fault?

18      A.  It would depend on if the error was due to

19 inaccurate business requirements or improper coding of

20 those business requirements.

21      Q.  If it was improper coding of those business

22 requirements in EPDE, that's not your problem?  That's

23 not your fault?

24      A.  That would be Bruce Gray, United IT.

25      Q.  Improper business requirements for EPDE, that
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 1 would be your fault?

 2      A.  My team, EPDI team, yes.

 3      Q.  Improper business requirements or coding PHS

 4 autoload, not your fault?

 5      A.  I disagree.  Improper requirements PHS auto

 6 loading, my team.  Improper coding PHS autoload

 7 program, Probir Datta.

 8      Q.  Improper requirements only until June 23, '06,

 9 right -- or June '06, right?

10      A.  My team, because I maintained control of the

11 EPDE -- no.

12          I'm sorry.  This is my second day of testimony

13 in my life, so I'm still getting the process down.  So

14 please help me if I'm not answering your question.

15          But, no, because I maintained accountability

16 for the EPDI team, that team was responsible for

17 business requirements, regardless of whether those

18 business requirements were going to the PHS autoload

19 team, the PHS IT team or the United IT team.

20      Q.  Mr. Lippincott, have you ever had heard it

21 said that it was an aspect of UnitedHealthcare's

22 culture, UnitedHealth Group's culture for people to

23 define their responsibility narrowly and to say that

24 problems that developed weren't their fault, it was

25 somebody else's?
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 1      A.  I don't believe I've heard that.

 2      Q.  Isn't it true that the notion of end-to-end

 3 accountability is intended to avoid finger pointing

 4 within the components of an interdependent process?

 5      A.  I would agree.

 6      MR. STRUMWASSER:  Your Honor, Exhibit 602 in

 7 evidence.

 8      THE WITNESS:  Is there a specific slide we wanted

 9 to focus on here?

10      MR. STRUMWASSER:  Sure.  Give me a second.

11          You know what?  We're going to be ranging

12 around here.  Why don't you sort of get yourself

13 familiar with it, then we can pause if you'd like to

14 look at specific.

15      THE WITNESS:  Okay.

16          Okay.

17      MR. STRUMWASSER:  Q.  Do you recognize this

18 document?

19      A.  Yes, I do.

20      Q.  You prepared it, right?

21      A.  Again, I believe it was prepared at my

22 direction, drafted at my direction.  I would have

23 reviewed and finalized it.

24      Q.  Several different people or just one had

25 input?
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 1      A.  Yes.

 2      Q.  Several?

 3      A.  Several.

 4      Q.  And it was in late August of '07 that you put

 5 it out?

 6      A.  Correct.

 7      Q.  And did you present this to somebody?

 8      A.  I may have.  I'm sorry.  I can't recall if --

 9 I either would have forwarded this in an e-mail or

10 attended a meeting where I would have presented this.

11 I'm not sure.

12      Q.  Setting aside the mode of transmission, to

13 whom did you provide this information?

14      A.  I honestly don't recall.

15      Q.  You don't even recall categories of people

16 or --

17      A.  Probably would have been -- I mean, I would

18 just be guessing.  But I would -- this looks like kind

19 of a summary document prepared for leadership

20 typically.

21      Q.  So in the ordinary course, this would have

22 gone to United corporate leadership?

23      MR. VELKEI:  Calls for speculation.

24      THE COURT:  If you remember.

25      THE WITNESS:  I don't clearly remember, but I'm
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 1 just basing it -- I'm kind of guessing here.

 2      MR. STRUMWASSER:  Q.  I'm not asking you to guess

 3 as to this document.  I'm asking you now in the

 4 ordinary course, typically during this period, if you

 5 were preparing a document for a corporate leadership to

 6 whom you would be reporting on these subjects, who

 7 would that corporate leadership be?

 8      A.  There were -- I apologize.  There were a lot

 9 of -- a wide range of meetings, you know, during this

10 period.  We may have shared with network managements.

11 We may have shared with integration leadership.  This

12 could have gone as -- you know, it could have gone to

13 my supervisor, or it could have been a report for Sue

14 Berkel, Dirk McMahon.

15          Any of those would have been candidates here

16 to receive something like that.

17      Q.  Actually, to whom did you directly report?

18      A.  Tim Kaja.

19      Q.  Tim Kaja throughout the '06-'07 period?

20      A.  I moved to Tim Kaja in June of 2006.

21      Q.  Prior to that?

22      A.  Jerald Brockman, J-E-R-A-L-D, B-R-O-C-K-M-A-N.

23      Q.  Page 1246, internal Page 11, the heading here

24 is "RIMS Data Accuracy Sending Claims to Correct

25 Address."  But Ms. McFann testified that it should be
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 1 "Sending Checks to Correct Address."  Do you agree?

 2      A.  I would agree.

 3      Q.  So to billing address discrepancies are

 4 causing checks to be sent to the wrong address.  That's

 5 what we get from this page, right?

 6      A.  Correct.

 7      Q.  Under the heading under the first level

 8 bullet, "Data reconciliation reports," the second

 9 bullet down, "The initial report indicated that there

10 were 1100 discrepancies and maybe more between RIMS

11 billing address and NDB billing address," right?

12      A.  Where the data would have been discrepant,

13 yes.

14      Q.  Each of these 1100 billing address

15 discrepancies could cause a check to go to the wrong

16 address, right?

17      A.  Yes, that would be a possibility.

18      Q.  There were substantially more than 1100

19 discrepancies.  These are the numbers that had the

20 potential to send the check to the wrong address,

21 right?

22      A.  I disagree.  I believe this would -- this was

23 the universe of the discrepancies.

24      MR. STRUMWASSER:  Exhibit 920, your Honor.

25      THE COURT:  Exhibit 920 is an e-mail with a top
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 1 date of August 24th, 2007.

 2          (Department's Exhibit 920, PAC 0331896

 3           marked for identification)

 4      THE COURT:  I need to take a quick break anyway

 5 while he's looking at that.

 6      MR. VELKEI:  Should we just take the afternoon

 7 break here, your Honor?

 8      THE COURT:  It's up to you.

 9      MR. STRUMWASSER:  Let's hang in here.

10      MR. VELKEI:  That's fine.

11      THE COURT:  All right.  Let's try and finish this,

12 I guess, and then we'll take a break.

13      THE WITNESS:  Just one more minute, please.

14      THE COURT:  All right.

15      THE WITNESS:  Thank you.

16      MR. STRUMWASSER:  Q.  Mr. Lippincott.  You've had

17 a chance to look at Exhibit 920.  Does 920 refresh your

18 recollection as to whether there were more than 1100

19 discrepancies that -- of which only 1100 had the

20 potential for sending the check to the wrong location?

21      A.  Yes.  And I believe previous to the

22 distribution of this document, you had asked me if

23 there were more that could have impacted returned

24 checks.  And I believe my answer was no.  Would it help

25 go to the testimony on that?
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 1      Q.  I'm sorry if there was a miscommunication and

 2 all the time that that consumed.

 3          So you agree that there were 1100 that had the

 4 potential for sending the check to the wrong address

 5 and about 2500 overall that had discrepancies?

 6      A.  Yes.  The other 1400 being very minor, "St."

 7 versus "Street," "Suite" versus number, et cetera.

 8      MR. STRUMWASSER:  If you want to take a break, you

 9 can do it, or we can keep on powering through, whatever

10 you'd like, your Honor.

11      THE COURT:  You want to go for about ten more

12 minutes and see, or you need a break?

13      MR. VELKEI:  If we could take a break, we'd

14 appreciate it, your Honor.

15      THE COURT:  All right that's fair.

16          (Recess taken)

17      THE COURT:  All right.  We'll go back on the

18 record.

19      MR. STRUMWASSER:  Q.  Mr. Lippincott, we're back

20 in Exhibit 602.

21      A.  Okay.

22      Q.  And we're on 1246, still under bullet for

23 "Data reconciliation reports monitor end-to-end

24 accuracy."

25      THE COURT:  I'm sorry.  Which page?
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 1      MR. STRUMWASSER:  1246, your Honor.

 2      THE COURT:  Is it internal 11?

 3      MR. STRUMWASSER:  Yes.

 4      Q.  And the next bullet down is, "Research on each

 5 discrepancy underway and root cause of discrepancies

 6 will be investigated."  Do you see that?

 7      A.  Yes, I do.

 8      Q.  So at this time in August of 2007, PacifiCare

 9 was having to contact providers to ask which of the

10 addresses was correct; am I right?

11      A.  That's correct.

12      Q.  So would it be safe to say that, by the end of

13 August of '07, United still had not fixed all of the

14 provider addresses in RIMS?

15      A.  It's unclear to me when that effort would have

16 been completed.  I know that we had 1100 discrepancies

17 that we had launched an effort to analyze and correct,

18 and it is August at this point.

19      Q.  Right.  This is August 29.  And we learned

20 that research on discrepancies is underway -- on each

21 discrepancy is underway.  So you would agree with me,

22 would you not, that you didn't finish that by August

23 21st, right?

24      A.  My only -- I would agree it's possible that

25 the cleanup had not been done.  My only reservation
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 1 would be I know from experience many times these slides

 2 would be collected, the data reflected potentially a

 3 couple weeks in advance of a presentation or meeting.

 4          So this slide may -- this data may reflect the

 5 first week of August status, and it's reported August

 6 29th, possibly.

 7      Q.  Would a PowerPoint presentation that you're

 8 putting together for upper management get a higher

 9 degree of scrubbing by you as to accuracy and currency?

10      A.  No.  I think I would -- I scrub -- I hold

11 myself to scrubbing the documents pretty consistently.

12 I wouldn't want to -- whether upper management or with

13 the team.

14      Q.  So you think you would have scrubbed this one

15 before you put it out?

16      A.  Yes, I would have.

17      Q.  Next page, 1247, the returned checks issue, we

18 see that there was still an unusually high number of

19 returned checks.  Do you see that?

20      A.  I see that here.

21      Q.  And on 1248 there's a graph.  And the one

22 on -- there are a couple of graphs.  But the one on the

23 left shows that the number of returned checks received

24 increased significantly in July and August of '07,

25 correct?
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 1      A.  Yes, that's what the graph seems to reflect

 2 here.

 3      Q.  And that's consistent with your recollection,

 4 isn't it?

 5      A.  No.  My recollection -- I do have recollection

 6 of a returned check issue that we monitored.  I did not

 7 specifically recall that, that spike in July and August

 8 of '07.

 9      Q.  Mr. Lippincott, about this time yesterday, I

10 asked you about a spike in returned checks.  And the

11 way I characterized it was before and after go live in

12 '06.  And you said you did not recall a spike as

13 between before and after go live in '06.

14          And now I see that the spike occurred in the

15 summer of '07, right?  Or at least a spike occurred in

16 the summer of '07?

17      A.  Yes, a spike occurred in the summer of '07.

18      Q.  And in fact, a returned check work group was

19 created specifically to deal with the problem of

20 returned checks, wasn't it?

21      A.  It was.  Referencing the spike in returned

22 checks in summer of '07, I just want to make sure we're

23 distinguishing between there is a spike relative to the

24 previous five months reflected here.

25          I don't recall -- I believe I recall seeing
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 1 returned check inventories prior to the acquisition and

 2 the deployment of the EPDE feed in the range -- these

 3 seem to be -- I believe this returns -- this volume

 4 returns to the pre-acquisition level.

 5          So I just want to distinguish, because

 6 yesterday we were discussing returned checks volume

 7 comparative to the pre-acquisition levels versus a

 8 spike here in the summer of '07.

 9      Q.  Right.  And all we have here really is that

10 from June to July of '07 or June to July and August of

11 '07 we have about a threefold increase in returned

12 checks, right?

13      A.  Approximately.

14      Q.  But you did in fact continue to have problems

15 with returned checks into 2008, didn't you?

16      A.  I don't recall if we continued to have

17 returned check issues into 2008.  We may have.

18      MR. STRUMWASSER:  Your Honor, I'm going to show

19 the witness a copy of 604 in evidence.

20      THE WITNESS:  Okay.

21      MR. STRUMWASSER:  Q.  So you recognize this

22 document?

23      A.  It's somewhat familiar.  I may have seen this.

24      Q.  Turn to 3770 if you would, internal 7.

25          So here we have this graph that compares the
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 1 returned checks rates for '06 and '07.  And the -- in

 2 both years, the numbers range from above 3,000 to a

 3 little under 1350, in one case under 1100.

 4      MR. VELKEI:  Actually, two.  850 is the lowest.

 5      MR. STRUMWASSER:  Doesn't get to 850.  But I

 6 appreciate the interpolation.

 7      Q.  Mr. Lippincott, is this the graph that you

 8 were referring to a couple of moments ago?

 9      A.  Yes, it is.

10      Q.  This document in general is reporting on an

11 analysis of hundred returned checks to identify the

12 causes, right?

13      A.  Page 3 of the document appears -- yes, Page 3

14 of the document appears to report on 100 examples.

15      Q.  This was the charge of an October 7 review by

16 something called the return check working group -- work

17 group, right?

18      A.  That's correct.

19      Q.  And on 3767, internal Page 4, one root cause

20 was what's called the "COMBO Address Issue."  Do you

21 see that?

22      A.  Yes.

23      Q.  That's issue we've been talking about before,

24 about EPDE getting confused or -- well, the EPDE

25 process getting confused when there are multiple
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 1 addresses for a provider, right?

 2      A.  May I just have a minute to read the

 3 description here?

 4      Q.  Sure.

 5      A.  I believe this may represent a different

 6 wrinkle in the process than we discussed previously

 7 about the billing address inconsistencies.

 8      Q.  So you don't believe that this is the issue

 9 that -- you believe this is a separate issue than the

10 analysis of the 1100 that we've been talking about?

11      A.  Yes.  And if I might review the buckets we

12 have here.

13          We have the 1100 examples where we identified

14 instances where the data did not match between RIMS and

15 NDB.  I don't believe we identified what caused that

16 data discrepancy.

17          We talked earlier this morning about a billing

18 address logic issue with EPDE that got confused, that

19 we talked about, where that error was corrected with an

20 enhancement in April of 2007.

21          Now we are in January of 2008.  This

22 references a "COMBO Address Issue" that was targeted to

23 be implemented -- the fix for which would be

24 implemented Q1, 2008.  So I believe this is a different

25 issue than the one we talked about earlier.
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 1      Q.  So these are different -- excuse me --

 2 different provider addresses that got -- that had

 3 problems?

 4      MR. VELKEI:  Are we referencing the COMBO address

 5 issue?

 6      MR. STRUMWASSER:  Mm-hmm.

 7      THE WITNESS:  Yes, I believe this is a -- this

 8 COMBO address issue is a different issue.

 9      MR. STRUMWASSER:  Q.  Then 3771, again, under the

10 "COMBO address issue," "This is a known EPDE concern

11 and processes have been implemented by NDM to lessen

12 the impact of this issue."  Do you see that?

13      A.  Yes, I do.

14      Q.  And it goes on to say that enhancements to the

15 E2E feed is required to permanently address this

16 problem.

17          "E2E" is "end-to-end," right?

18      A.  Yes,

19      Q.  And EPDE is one part of that end-to-end feed,

20 right?

21      A.  Yes, the EPDE module is one of those

22 components of the end-to-end.

23      Q.  This EPDE enhancement is targeted to be

24 implemented by the first quarter of '08, right?

25      A.  Yes, that's correct.
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 1      Q.  Do you know whether it was in fact implemented

 2 in the first quarter of '08?

 3      A.  I don't recall.

 4      Q.  So the EPDE feed enhancement that you

 5 implemented in April of '07 to address the billing

 6 suffix issue, that did not resolve all of the billing

 7 address issues, did it?

 8      A.  No, I believe this is a different issue.

 9      MR. STRUMWASSER:  Your Honor, it's a little early,

10 but I think this is a good place for us to stop for the

11 day.

12      THE COURT:  What time?  9:00 o'clock?

13      MR. STRUMWASSER:  9:00 is great with us.

14      MR. VELKEI:  Sounds good.

15          (Whereupon, the proceedings recessed

16           at 3:36 o'clock p.m.)

17

18

19

20

21

22

23

24

25
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 1 Thursday, January 20, 2011           9:10 o'clock a.m.

 2                         ---o0o---

 3                   P R O C E E D I N G S

 4      THE COURT:  All right.  This is on the record.

 5 This is before the Insurance Commissioner of the State

 6 of California in the matter of PacifiCare Life and

 7 Health Insurance Company.  This is OAH Case

 8 No. 2009061395, Agency No. UPA 2007-00004.

 9          Today's date is January 20th, 2011.  Counsel

10 are present, and the respondent is present in the

11 person of Ms. De la Torre.  Mr. Lippincott is still on

12 the stand.

13      MR. STRUMWASSER:  We have a little housekeeping.

14      THE COURT:  Mr. Gee?

15      MR. GEE:  Yes, before we do that.  Your Honor had

16 asked that we get a revised version of the CMA

17 complaint log.  They had submitted a new one to us, and

18 we have that and one that can be turned over.

19          So what we did was, they numbered the number

20 of unique providers and, for your Honor's eyes, the

21 key.

22      THE COURT:  Okay.

23      MR. GEE:  And they're Bates numbered CMA02849 to

24 2917.

25      THE COURT:  So there's basically 181 as opposed to
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 1 230 or something like that?

 2      MR. GEE:  Yes.

 3      MR. McDONALD:  The Bates number is indicated --

 4      THE COURT:  The Bates numbers aren't on the --

 5      MR. McDONALD:  -- on each individual entry?  Okay.

 6      MR. GEE:  On each page.

 7      MR. McDONALD:  Right.  But there's not a document

 8 associated with each entry.

 9      THE COURT:  Well, you have another log which has

10 the pages on it.  But I had said that it was

11 misleading.  And so they've redone it, but I assume the

12 pages are supposed to be the same.

13      MR. GEE:  They're actually re-Batesed, but it's

14 kind of in a strange position.  It's on the lower

15 left-hand side this time.

16      THE COURT:  Oh, I see.  Do you see the little

17 Bates numbers?

18      MR. McDONALD:  Yes, yes.

19      THE COURT:  I didn't see them either.

20      MR. McDONALD:  We'll take a look.

21      THE COURT:  This at least solves the problem that

22 I saw.

23          And this is confidential.

24      MR. GEE:  Yes.

25      THE COURT:  Do we know when Ms. Wetzel might
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 1 testify?  Because I feel that I need to go through the

 2 remaining e-mails.

 3      MR. GEE:  We're not privy to their calendar.  Our

 4 calendar looks like the earliest she could come would

 5 be the second week of February, the week of February 7.

 6      MR. STRUMWASSER:  The week of February 7 is open.

 7 We don't have any witnesses after that.

 8      THE COURT:  Do you know if she's available then?

 9      MR. McDONALD:  I don't know.  I haven't been in

10 that dialog.

11      THE COURT:  But that's the soonest she could come.

12      MR. GEE:  Right.  So you'll have some time.

13      THE COURT:  I was thinking of trying to pull all

14 the e-mails that have her name on it and then look at

15 those separately, but I don't know if that's very

16 efficient.

17      MR. McDONALD:  I suspect that she might be asked

18 questions about things other than her own e-mails.

19      THE COURT:  Right.  I started looking at that big

20 pile a couple of times already.

21      MR. STRUMWASSER:  If there's anything we can do --

22      THE COURT:  I'm thinking bit.

23      MR. McDONALD:  We'll be happy to help you, too.

24      THE COURT:  I'm sure you would.

25          Okay.  Go ahead.
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 1      MR. STRUMWASSER:  Thank you, your Honor.

 2                   JOHN ROSS LIPPINCOTT,

 3          Called as a witness by the Respondent,

 4          having been previously duly sworn,

 5          was examined and testified further as

 6          hereinafter set forth:

 7      CROSS-EXAMINATION BY MR. STRUMWASSER (resumed)

 8      MR. STRUMWASSER:  Q.  Good morning,

 9 Mr. Lippincott.

10      A.  Good morning.

11      Q.  Do you have your copy of 395 up there?

12      A.  Yes, I do.

13      Q.  And if you would turn to 1146, internal 34.

14 This is the one with that funky printing.

15      A.  Oh, yes.

16          Yes.

17      Q.  So under "Major Program Benefits," am I right

18 that, "Systematic dual maintenance of NICE/RIMS/ILIAD

19 EPDE offers potential savings of over 300K per month,"

20 am I right that that fits under "Major Program

21 Benefits" and not under "Requirements/Cost Drivers"?

22      A.  That appears to be the case, yes.

23      Q.  You've been kind enough to tell us what dual

24 maintenance is.  This refers to systematic dual

25 maintenance.  Is there -- is there such a thing as
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 1 non-systematic dual maintenance?

 2      A.  My definition of -- I believe, yes.  My

 3 definition of non-systematic dual maintenance would be

 4 the manual dual maintenance, two separate teams both

 5 keying information in the two separate databases.

 6          I would define systematic dual maintenance as

 7 the EPDE process, automating the process.

 8      Q.  So in terms of your Exhibit 5486, what these

 9 folks call systematic dual maintenance is the opposite

10 of dual maintenance under 5486, right?

11      A.  I'm sorry.  Which is the 5486?

12      Q.  The slide show.

13      A.  Okay.  Yes.

14      MR. McDONALD:  Is the question referring to

15 Slide 2?

16      MR. STRUMWASSER:  Yes.  Thank you, Mr. McDonald.

17      Q.  Slide 2, "Dual Maintenance versus Single

18 Source."  What is described in 395 as systematic dual

19 maintenance is what you would call single source?

20      A.  Yes.

21      Q.  Great, thanks.  And that is the -- so putting

22 those facts together, then, what you call single source

23 offered United the prospect of a $300,000 per month

24 saving over dual maintenance?

25      A.  That appears to be what's reflected here.  I
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 1 think it's important to note that also it appears

 2 full -- it would only be recognized with full

 3 automation, we'll call it, or EPDE process of all three

 4 databases listed here.  And obviously that would mean

 5 full conversion of RIMS, non-California states as well.

 6 But all three databases fully synchronized, that's what

 7 this would seem to indicate.

 8      Q.  So do you take it from this -- from that

 9 observation that, as of June 20, 2006, that was the

10 plan?

11      A.  I would say it was not clear that it's the

12 plan so much as it was certainly an option in

13 consideration at this point.  It was saying, if we were

14 to move to dual maintenance, that would be -- that

15 would offer that potential savings.

16      Q.  Do you know whose number 300K a month is?

17      A.  I'm sorry?

18      Q.  Do you know who came up with that number?

19      A.  I do not know.

20      Q.  Turn, please, to 1149.  We have here a listing

21 of program risks of which there are two identified.

22      A.  Yes.

23      Q.  One of the risks identified with respect to

24 this network integration was heavy dependence on the

25 EPDE process.  Do you see that?  That's the No. 2.
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 1      MR. McDONALD:  Says "dependency."

 2      MR. STRUMWASSER:  "Dependency," thank you.

 3      THE WITNESS:  Yes, I see that here.

 4      MR. STRUMWASSER:  Q.  Do you agree that a program

 5 risk of the network integration program is heavy

 6 dependence or dependency on EPDE processes?

 7      A.  I would agree that, under the option being

 8 considered here of moving all three databases fully to

 9 EPDE, a risk consideration would be the heavy

10 dependency that would be placed on EPDE, yes.

11      Q.  So does it follow from that that one of the

12 risks associated with the integration of RIMS for

13 California was the heavy dependency that that placed on

14 EPDE?

15      A.  I would disagree.  In fact, that was really

16 one of the main drivers of mitigating the risk

17 mentioned here on 1149 was to start with just

18 California PPO.  It was one of the reasons that we

19 approached the effort and broke it into manageable

20 chunks was to reduce this risk.

21          I think risk here is not so much any

22 deployment of EPDE but the fact that deploying EPDE for

23 all three platforms for all the business on those

24 platforms and all the states on those platforms was a

25 risk.
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 1      Q.  So at the time you undertook the integration

 2 of California RIMS, the heavy dependency on EPDE for

 3 that would not be -- was not viewed as a program risk;

 4 is that right?

 5      A.  I would characterize it -- I would say -- I

 6 would not say it was not a risk.  I would say it was a

 7 more manageable risk, but it was still critical for us

 8 to be aware of and mitigate.  But it was a lower risk

 9 than if we would have attempted to deploy the entire

10 scope of demographic maintenance for all the PHS

11 databases in one big bang, if you wanted to call it

12 that.

13      Q.  First of all, you answered that question in

14 the past tense, which I understand.  But which question

15 was in June of -- well, in the January period, would

16 you say that January is when you commenced the

17 integration of RIMS?

18      A.  I think that's fair.

19      Q.  In January of 2006, was the heavy dependence

20 on EPDE a risk factor that was recognized at the time

21 as being presented by the integration just of

22 California RIMS?

23      MR. McDONALD:  Objection, just vague as to

24 recognized by him or --

25      MR. STRUMWASSER:  Q.  By the organization.
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 1      MR. McDONALD:  Anyone?

 2      MR. STRUMWASSER:  Hmm?

 3      MR. McDONALD:  Anyone at the organization?

 4      MR. STRUMWASSER:  Well, by the organization.

 5      Q.  Let me accommodate Mr. McDonald's question.

 6 Well, actually, let me accommodate it this way.

 7          In January of '06, was this identified as a

 8 risk factor by you?

 9      A.  I would say yes, it was a risk factor that

10 absolutely needed to be mitigated, monitored and

11 controlled.

12      Q.  Okay.  In the early meetings in the beginning

13 of '06, was it discussed in those terms as a risk

14 factor that needed mitigation planning?

15      A.  Trying to recall.  It may have been.  I don't

16 recall specifically talking about it in those terms.  I

17 think it was more accepted that, any time you would

18 have a transition from a manual process to an automated

19 process, there is risk inherent in that process.  And I

20 know we would have considered deployment -- any

21 deployment of EPDE or EPDL to have certain risk points

22 at any point that we implemented that.

23          Obviously very critical that we would have

24 understood the process and the points that we needed to

25 control that risk.  Anytime you have a change from



15228

 1 manual to automated, that would be a risk that would

 2 need to be recognized and planned for.

 3      Q.  Am I correct, in June of -- June 20, 2006, you

 4 were right on the cusp of going live on EPDE for

 5 California and were now turning your attention to the

 6 other states?

 7      A.  Trying to recall when we turned our attention

 8 to the other states.  I mean, I would have to believe

 9 at that time our full attention was on -- 98 percent of

10 our attention was on the pending deployment of

11 California on 6/23 with that date coming up, but there

12 may have been some discussions about the future as

13 well.

14      Q.  Well, this stakeholder session on June 20, was

15 this about California or the other states?

16      A.  This appears to be a mix of -- this appears to

17 be all states, to answer your question.  This appears

18 to be California and all the other states, all the

19 platforms.  This was high-level integration and

20 migration, long-term planning for where the integration

21 would go from here, the integration of the entire

22 company.

23      Q.  Do you recall around January of 2006 there

24 being a similar stakeholder session just for the

25 California integration of RIMS?
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 1      A.  I do seem to recall stakeholder integration

 2 sessions starting in January and continuing regularly

 3 to focus on the California integration component.

 4      Q.  Do you recall in January of 2006 the

 5 distribution of a list of program risks associated with

 6 the California integration like one we have here on

 7 1149 that identified the heavy dependency on EPDE

 8 processes as a risk factor for California?

 9      A.  I don't recall specifically that list.

10 Something like that may exist, but the -- certainly the

11 whole focus of those stakeholder planning sessions

12 was -- the intention, whether expressly stated on the

13 list or not, was to mitigate the risk and properly plan

14 for the pending deployment of EPDE and all the

15 associated -- other associated activities around the

16 cutover from the Care Trust Network to -- for the

17 termination of Care Trust and the accessing of

18 contracts by United members of the accessible RIMS

19 contracts and some of the gap contracts that network

20 management was putting in place in preparation for that

21 Care Trust termination.

22      Q.  You testified a moment ago that one of the

23 ways that you mitigated risk for the other states was

24 to implement first just for California, right?  The

25 "right" is just do you recall testifying to that?
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 1      A.  I'm trying to recall if I did specifically

 2 state that.  I recall saying mitigating, that it would

 3 mitigate the risk to the integration overall to start

 4 with a manageable effort.

 5      Q.  So would you agree, then, that the program

 6 risks associated with integrating the other states had

 7 benefitted from the prior -- had benefitted from the

 8 carveout of California and the prior implementation in

 9 California?

10      A.  I think that's fair to say.

11      Q.  Was there a recognition in January of 2006

12 that California was effectively functioning as your

13 test platform for integration of RIMS?

14      A.  I don't think it was every ever characterized

15 that way.

16      Q.  In June of 2006, as you were planning the

17 expansion of the other states, you had the benefit of

18 what you had learned so far in California

19 implementation, right?

20      A.  By June of -- yes, although, I believe the

21 benefit at this point would have been benefit -- as

22 long as we understand the benefit would have been

23 purely that generated by the design that we had

24 completed to date because obviously June 20th we had

25 not yet turned on the EPDE process.  But certainly
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 1 we've done design at this point and understood the

 2 complexities of the different databases.

 3      Q.  And even the design part you discovered from

 4 complexities that you didn't know at the beginning of

 5 the process, right?

 6      A.  Sure.

 7      Q.  Now, you said that California -- limiting

 8 yourself to California would make the task more

 9 manageable.  Am I correct that that was your testimony?

10      A.  That's correct.

11      Q.  What else was going on in California with

12 regard to the provider network in the first six months

13 of 2006?

14      A.  I had some awareness to what was going on.

15 There was a lot of -- there was network management

16 contracting activity.  I had some exposure to that.

17      Q.  I mean, this was exactly the time when you

18 were switching from the CTN network to an internal

19 network, right?

20      A.  Right.  There were -- I believe there was

21 analysis of the PacifiCare -- existing PacifiCare

22 contracts to confirm United member -- accessability for

23 United members.  There was analysis of what we call gap

24 providers, where the provider had a CTN contract but

25 did not have a RIMS -- or a PacifiCare contract or an
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 1 accessible RIMS contract.

 2          There were efforts to contract with those

 3 providers to maintain continuity for the United

 4 members.  I think that was the main activity.

 5      Q.  Do you recall anybody -- well, first of all,

 6 did you ever think or say, "This is a terrible time for

 7 us to be integrating the platforms.  We're just making

 8 all these changes in the provider network.  There's

 9 lots of contracting going on.  This is not a manageable

10 risk"?  Did you ever think or say that?

11      A.  I don't recall thinking or saying that.  We --

12 I felt like we had, during this time, extensive

13 planning activities in place, tight coordination with

14 network management to lay out the different steps that

15 were happening and how they would coordinate with one

16 another to get us -- and kind of where the target

17 timelines were for the different activities.

18          I would -- I recall -- I mean, I feel like it

19 was still viewed as a manageable risk with the

20 activities that were going on at that time.

21      Q.  So that -- that's your answer to my question

22 about whether you thought or said that.

23          Do you recall anybody thinking or saying,

24 "This is a terrible time for us to be implementing

25 integration for California because of the CTN
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 1 conversion"?  And obviously I don't mean those words

 2 specifically but that sentiment.

 3      MR. McDONALD:  Objection, vague.  Maybe just

 4 clarification of the phrase "implementing integration

 5 for California."  It seems to me to capture a whole

 6 host of things.

 7      MR. STRUMWASSER:  We're only talking about

 8 integrating RIMS.

 9      MR. McDONALD:  Okay.  Well, let's try to get the

10 question focused so the record can reflect what you're

11 asking.

12      THE COURT:  Do you understand it to mean RIMS?

13      THE WITNESS:  Are you referencing the deployment

14 of the EPDE process for RIMS?

15      MR. STRUMWASSER:  Q.  Yes.

16      A.  For California PPO?

17      Q.  Yes.

18      A.  I don't -- there may have been.  I don't

19 recall any sentiments to that extent.

20      Q.  Do you know whether there were any states that

21 were not affected by the CTN for United's point of

22 view, where United was not relying on CTN?

23      A.  My understanding is that CTN was limited to

24 California.

25      Q.  Right.  So do you recall anybody saying or you
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 1 saying or thinking, "We've got a bunch of states to

 2 choose from.  Let's don't do the one that is presenting

 3 this Care Trust Network conversion.  Let's go to

 4 Oregon, Washington, some other state and make sure we

 5 got it right there and let the CTN conversion take

 6 place"?  Was that ever discussed?

 7      A.  I don't believe so.  California was our

 8 logical choice because of several factors.

 9          First of all, the fact that we -- we would be

10 sharing a single contract in that state, both United

11 and PacifiCare members accessing that single contract,

12 whereas in other states, we still had situations where

13 there was a PacifiCare contract in place and a United

14 contract in place with the same provider.

15          And in some cases, providers actually

16 preferred to have differing demographic information

17 when there are two contracts in place.  They want their

18 United checks sent to address one; they want their

19 PacifiCare business checks sent to address two, other

20 reasons that they may want different demographic

21 information stored for their different contracts.

22          With California, we were moving to a single

23 contract where the demographics were required to match

24 exactly.

25          Additionally, when we contracted with gap
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 1 providers in California, those providers were now

 2 accessible to the PacifiCare members.  So it was

 3 actually a benefit to our PacifiCare members to have

 4 access to these gap providers that they previously had

 5 not been able to access.

 6          So we were expanding the network availability

 7 for these members which we viewed as a benefit for

 8 them.  And a lot of that activity, the plan was to get

 9 that information loaded into NDB so that then it could

10 synchronize with RIMS.

11          It gets back to our discussion about manual

12 dual maintenance.  If we did not have EPDE in place

13 here, it would be -- we would be expanding the manual

14 activity on the two platforms and, again, as we've

15 discussed, have the -- or kind of introduced the risk

16 of -- of a manual coding -- I'm sorry, manual

17 maintenance error that would get the databases out of

18 sync.

19          So those are the reasons that -- why

20 California was chosen as our starting point.

21      Q.  You left out one more reason, didn't you?

22      A.  What was that?

23      Q.  The biggest cost savings?

24      A.  I'm trying to recall if the -- the support

25 staff, the size of the support staff.
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 1          I don't recall that consideration driving our

 2 decision.

 3      Q.  Okay.  Now, you said that in another -- in a

 4 non-California state, you had providers who were on the

 5 United network and on the PacifiCare network.  And some

 6 of those providers preferred to get the check in one

 7 place from United and another place from PacifiCare,

 8 right?

 9      A.  Right.

10      Q.  In California, you had providers, tens of

11 thousands of providers, who were on the CTN network

12 serving United and the PacifiCare network serving

13 PacifiCare, right?

14      A.  Correct.

15      Q.  Did it occur to anybody, did you ever hear it

16 said maybe some of these folks would prefer to get

17 their United check in one place and their PacifiCare

18 check in another place?

19      A.  No, because there would be -- at the point of

20 the CTN termination, there would be no dis- -- there

21 would be -- with accessing the single contract, its

22 membership seeing a provider under a single

23 relationship with that provider.  So the -- you know,

24 the information associated for that single contract

25 would be consistent.
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 1      Q.  So it's your testimony that nobody, no

 2 provider, none of those 30- or 40,000-some-odd

 3 providers who had both a CTN contract and a PacifiCare

 4 contract, none of those providers who had historically

 5 seen both United members and PacifiCare members as in

 6 network, none of them would have wanted to continue to

 7 get their United check one place and their PacifiCare

 8 check in another?

 9      MR. McDONALD:  Objection, misstates the testimony.

10      THE COURT:  I'll allow it.

11      THE WITNESS:  I'm not aware of any instances where

12 we understood that a provider would have wanted to

13 receive payment for services offered under a single

14 contract to different addresses.

15      MR. STRUMWASSER:  Q.  Did you inquire of any?  Do

16 you know of anybody going out to the network and

17 saying, "Here's what our plan is.  You're going to now

18 just have one contract, and all of your checks are

19 going to go -- whether from United or from

20 PacifiCare -- to Address A and not Address B"?  Was

21 that market research done?

22      A.  I don't recall if that was done.

23      Q.  Now, when you we want out to, let's say,

24 Oregon and were going to do the EPDE process for

25 Oregon, were you going to maintain two separate
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 1 contracts, or were you going to put those folks all on

 2 one contract?

 3      A.  I believe we had -- there was network

 4 management activity around that.  I'm trying to recall.

 5 I believe the efforts were to rewrite those agreements

 6 on a single contract.  I was not involved with the

 7 specific details of the contracting.

 8      Q.  Same outcome.  You were going to -- just as in

 9 California, you were going to make sure that all the

10 United providers and all the PacifiCare providers were

11 seeing their United and PacifiCare members respectively

12 under a single contract?

13      A.  That was the objective.

14      Q.  So you could have introduced the EPDE process

15 and done the contracting in, let's say, Oregon, work

16 out the kinks, find out how things are doing, identify

17 complexities you had not previously recognized, and

18 then, after that was done, come to California and do it

19 here, right?

20      A.  We could have.  But that did not make as much

21 sense because, again, of the fact that it was a --

22 California was the primary -- of primary importance for

23 us to synchronize the information between the

24 databases.

25      Q.  Yes, you said that.  And so was there ever in
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 1 your recollection a discussion about starting the EPDE

 2 process with another state?

 3      MR. McDONALD:  Objection, asked and answered.

 4      THE COURT:  Sustained.

 5      MR. STRUMWASSER:  Q.  Mr. Lippincott, in

 6 retrospect, do you believe it was a good idea to start

 7 the EPDE process with California?

 8      A.  I do.

 9      Q.  And going back to 395, Page 1149, Risk Factor

10 2, the "Heavy dependency on EPDE processes," is its

11 inclusion here a lesson learned from the California

12 experience to that date?

13      A.  I don't believe I would characterize it that

14 way.

15      Q.  Now, the mitigation plan for that risk factor

16 is "Design session at PHS to confirm approach..." do

17 you see that?

18      A.  Yes.

19      Q.  "...approach, data requirements, operational

20 processes, et cetera.  Develop clear contingency

21 plans."  And I note the use of the singular there,

22 "session."

23          Was it contemplated in June of 2006 that

24 whatever risk factors there came from the heavy

25 dependence on EPDE processes was a matter that could be
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 1 dealt with in a single design session?

 2      A.  No, I would disagree with that.  This would

 3 seem to reference maybe an initial high-level design

 4 session to start laying out plans for integrating the

 5 other databases.  But it would absolutely have required

 6 multiple sessions to really get to the point of further

 7 expansion.

 8          As I mentioned, we had -- you know, we had --

 9 just to deploy -- prepare to deploy the California

10 component was high-level management design sessions and

11 multiple working sessions at a detailed level.  Those

12 would have had to continue to -- if the decision was

13 made to move forward with the other platforms, RIMS --

14 or ILIAD and NICE.

15      Q.  Mr. Lippincott, this was your slide, wasn't

16 it?

17      A.  I -- it appears I presented these slides.

18      Q.  Both 1149 and 1150, you would have presented

19 those, right?

20      A.  I would have presented these, but these appear

21 to be submissions from multiple areas.

22      Q.  But 1149, 1150 are network, right?

23      A.  Yes, but even for the network integration

24 section, it really starts all the way back on -- looks

25 like 1144 and runs all the way through 1222 were
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 1 submissions from multiple areas that I had presented.

 2      Q.  Okay.  So if somebody looked at 1149 and

 3 inferred from that text, knowing that you were the

 4 presenter here, that it reflected your assessment of

 5 the risk of heavy dependency on EPDE processes as being

 6 something that could readily be managed in a design

 7 session, that would be an incorrect inference in your

 8 view?

 9      MR. McDONALD:  Objection, your Honor.  I don't

10 understand what the relevance is whether they have one

11 12-hour session or 12 one-hour sessions in plural, what

12 the significance is to this case.

13      THE COURT:  All right.  What's the relevancy?

14      MR. STRUMWASSER:  A systematic underassessment of

15 the risk factors.

16      THE COURT:  I'll allow it.

17      THE WITNESS:  If someone were to pick this slide

18 up and just read that bullet, I believe they would get

19 a misunderstanding of what would really have been

20 required to fully mitigate this specific risk.  I think

21 this was more of a next -- almost would have been

22 better to call this "next step" rather than a full

23 mitigation plan for that risk.

24      MR. STRUMWASSER:  Q.  All right.  But my question

25 was would somebody misunderstand your apprehension of
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 1 this risk factor.

 2          And your answer was not -- did not concern

 3 your apprehension at the time but rather the actual

 4 risk factor.  And I understand you're saying that the

 5 risk factor would not be something you could deal with

 6 in just one session.

 7          But my question to you was, if somebody read

 8 that, knowing that it was yours, and attempted to infer

 9 from it your assessment of the risk factors in 2006 and

10 concluded that Mr. Lippincott thinks that this is a

11 risk factor that can be dealt with in a single session,

12 would that be an incorrect inference of your state of

13 mind at that time?

14      MR. McDONALD:  Objection, your Honor.  We've

15 already had testimony that this is a slide and this is

16 what we're looking at.  The excerpt is from a very

17 lengthy set of slides.

18          Mr. Lippincott spoke to -- at this session,

19 the slides that are in his area.  I don't think there's

20 been any evidence that this slide was circulated to

21 people who were not participants at this session.

22          And frankly, even if it had occurred and

23 someone is reading it without the benefit of

24 Mr. Lippincott's oral explanation, what does it matter

25 what that person might have understood?  So, go back to
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 1 relevance.

 2      THE COURT:  I thinks he's trying to make an

 3 assessment of it now and how it impacted.  So I'm going

 4 to allow it.

 5      THE WITNESS:  So the specific question is?

 6      MR. STRUMWASSER:  Q.  If somebody, knowing that

 7 you had presented that slide, inferred from that that

 8 you thought this was a risk that could be managed in a

 9 single design session, that would be an incorrect

10 assessment of your state of mind in 2006?

11      A.  If all they read was the slide, yes, because

12 they would not have the benefit of my accompanying oral

13 explanation, which, if I was presenting this, I would

14 not have stated, "If we have this single design

15 session, the risk will be fully mitigated, and we would

16 be done."

17          So I'm sure if I -- I feel confident that I

18 would have added additional commentary here that this

19 was, in actuality, a next step.  We would lay out a

20 specific -- we would have this design session and, if

21 we got closer to the meeting, we'd actually do --

22 specific to all that work and planning, there would be

23 a number of follow-up sessions required.

24      MR. STRUMWASSER:  1122, Mr. Lippincott.  I'm

25 sorry, 1222.  That was a trick question.  The internal
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 1 Page 110.  Are you there?

 2      A.  Yes, thank you.

 3      Q.  Did you prepare this -- did you present this

 4 slide?

 5      MR. McDONALD:  You know, your Honor, let me

 6 interpose an objection.  This is where I think using

 7 these excerpts may be misleading.  It might be helpful

 8 for the witness to see the full exhibit so we can see

 9 which section this falls under.

10      THE COURT:  All right.  Do you have the full

11 exhibit?

12      MR. McDONALD:  I have a binder.

13      THE COURT:  Okay.

14      THE WITNESS:  I'm just trying to figure out which

15 pages we skipped here.  So....

16          Okay.  I don't believe so.  This section would

17 have -- appears to have been presented by Bruce Gray,

18 would be reflected on 1210.

19      MR. STRUMWASSER:  And Mr. Gray was in charge of

20 the actual programming of EPDE?

21      A.  His team, yes, the extract module.

22      Q.  So not surprisingly, he starts out by saying,

23 "The risk factors include insufficiently articulated

24 requirements."  In other words, this is a programmer

25 saying, "There's a risk factor associated with your
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 1 guys giving me the problem wrong," right?

 2      MR. McDONALD:  Objection, lacks foundation.  I

 3 think the testimony from Mr. Lippincott is -- with

 4 respect to this entire session, was that he thought he

 5 participated during the period of time when he spoke.

 6 And I think, if we look at the beginning, he was

 7 scheduled to speak between 11:00 and 11:30.  This looks

 8 like it's a 3:15 presentation, if you look at page

 9 ending 1115 comparing it to 1114.

10      MR. STRUMWASSER:  I actually think that misstates

11 the witness's testimony, but it also is irrelevant.

12      THE COURT:  He said he came in and out I guess,

13 something like that.  I -- think there is some lack of

14 foundation as to whether he's even seen this part

15 before.

16          I'm going to sustain it subject to your --

17 some preliminary matters.

18      MR. STRUMWASSER:  Q.  Have you seen this?  Do you

19 recall seeing this before, this Page 1222?

20      A.  I don't recall seeing this.

21      Q.  But it is your understanding this is something

22 that was presented by Mr. Gray, right?

23      A.  It appears to be the case.

24      Q.  And so I'm just going to ask you, based on

25 that assumption whether you would agree that Mr. Gray,
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 1 the programmer, is identifying essentially only one

 2 risk factor.  And that risk factor is, "My programmers

 3 get insufficiently articulated requirements."

 4      MR. McDONALD:  Objection again, your Honor.

 5      THE COURT:  I think he's capable of reading it.

 6 I'm not sure where he's going, but if you have

 7 sufficient knowledge to answer that question, I'll

 8 allow it.  If you don't, just say so.

 9      THE WITNESS:  I think the important observation

10 here is that, while, yes, that's what this slide would

11 seem to indicate, I believe it's important and relevant

12 that we understand that this presentation covers a

13 broad range of topics.

14          As I've mentioned a couple of times, it's

15 ultimate migration, long-term migration plans to move

16 off of all of the PacifiCare databases and onto UNET.

17          It also includes these prompt numbers, which

18 are our internal means of identifying a request for

19 programming of a specific application.  You can see

20 from the list of prompts that, included in the list

21 here would be requests to build initial entries that

22 have not even started.  No business requirements have

23 been submitted for entries to ultimately develop EPDE

24 processes for ILIAD and NICE.

25          So it's -- there would not have been
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 1 requirements articulated yet.  They would be open

 2 prompt requests to Mr. Gray.  It's quite possible that

 3 he's simply referencing that they don't have what they

 4 need to move forward with those programs.

 5          And to be honest, at this time, all of our

 6 attention was focused on California.  We were not

 7 moving forward with development of EPDE modules for

 8 ILIAD or NICE at this time.  So it's quite possible

 9 that's what he's referencing here.

10      MR. STRUMWASSER:  Your Honor, I'm not going to

11 move to strike, but I think that none of that long

12 answer was relevant -- was responsive, rather.

13      Q.  Mr. Lippincott, the risk factor isn't, "I

14 don't have any business requirements."  It is that,

15 "When I get them, they would be insufficiently

16 articulated."  Would you agree with that?

17      MR. McDONALD:  Objection, argumentative, lacks

18 foundation.

19      THE COURT:  I am somewhat concerned that you're

20 asking this witness the question.  He's not in the

21 direct line of Mr. Gray.  We've established that

22 before.

23      MR. STRUMWASSER:  Yeah.  Give me one more

24 question.

25      THE COURT:  All right, one more question.
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 1      MR. STRUMWASSER:  Let me have this one, and then

 2 I'll put it together.

 3      Q.  Would you agree, Mr. Lippincott, that the risk

 4 factor that Mr. Gray has identified here is not that he

 5 won't get the business requirements but that, when he

 6 gets them, they will be insufficiently articulated?

 7      MR. McDONALD:  Same objection.

 8      THE COURT:  I'll give you a little rope.

 9      THE WITNESS:  It feels like you're asking me to

10 interpret what -- Mr. Gray's implication with this

11 comment.

12          I suppose that's one possible way to interpret

13 the comment.

14      MR. STRUMWASSER:  Q.  Mr. Lippincott, those

15 requirements that he is concerned may be insufficiently

16 articulated, those are requirements he would have

17 gotten from your people, right?

18      A.  Yes.

19      Q.  Did you ever hear from Mr. Gray -- independent

20 of whether or not you saw this document, did you ever

21 hear from him -- where "hear" means both listening and

22 reading -- did you ever hear from Mr. Gray that he was

23 concerned that the requirements you give him may be

24 insufficiently articulated?

25      A.  I never heard that.
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 1      Q.  Under "Timing/Capacity Concerns," the first

 2 bullet is, "Roadmap for NDB impact unclear."  What's a

 3 roadmap for NDB impact?

 4      MR. McDONALD:  Objection, lacks foundation.

 5      THE COURT:  If you know.

 6      THE WITNESS:  Again, I feel like I'm kind of

 7 guessing at Mr. Gray -- what his implications are.

 8      THE COURT:  I don't think Mr. Strumwasser wants

 9 you to guess.

10      THE WITNESS:  Okay.

11      MR. STRUMWASSER:  Q.  Is it the case that you do

12 not know what the phrase "roadmap for NDB impact" means

13 in the slide?

14      A.  Based on my understanding of the work at the

15 time and the requests that were in the queue, I would

16 assume this to mean that, at the time, we had not been

17 able -- we had not provided specific plans or dates for

18 some of these other programming requests, such as the

19 EPDE for NICE and ILIAD, and it was unclear to him what

20 our plans were.

21          We had not said, "We need EPDE for NICE on

22 February 1st, 2007, and we need EPDE for ILIAD on

23 December 1st, 2007."  So the roadmap for -- and the

24 other component here, that this is not only integration

25 but it's also migration.  What were the plans, what
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 1 were the requirements for NDB, the implications for NDB

 2 on migrating the business off the platforms onto UNET.

 3          So my understanding would be that he's saying,

 4 "Beyond California EPDE, we don't have a roadmap, we

 5 don't have -- if we're going to do any work in 2006, we

 6 need requirements immediately."  He's saying, "Beyond

 7 California, we've not heard from the business what the

 8 plans are."

 9      Q.  This was a meeting about both California and

10 nonCalifornia, right?

11      A.  Correct.

12      Q.  And at the time of this document, there was

13 not yet implementation in California of the crosswalk

14 table, right?

15      A.  By "crosswalk table," you mean the fee

16 schedule crosswalk?

17      Q.  I mean the second item under the first bullet

18 on this page.

19      A.  I believe he's referring to the fee schedule

20 crosswalk.

21      Q.  Including California or exclusively

22 California?

23      A.  I think it would be -- well, you're saying --

24 I'm sorry, did you say including California or specific

25 to California?
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 1      Q.  Either one of those.

 2      A.  Okay.  I would interpret this to mean for

 3 California, for the subsequent deployment of the fee

 4 schedule crosswalk that ultimately was deployed in

 5 2007.

 6      Q.  Do you agree that, at the time of this

 7 document, Mr. Gray and his folks did not have a roadmap

 8 for NDB impact that was clear with respect to the

 9 crosswalk table for California?

10      A.  Let me see if I can find that, if that was a

11 specific SPRF.

12          I think that's possible.  I'm not -- I don't

13 see the specific requests for the fee schedule

14 crosswalk listed on the application, NDB application

15 list.  And I don't believe we firmed up the timeline on

16 that until sometime after this meeting.

17      Q.  Mr. Lippincott, at the time of this meeting,

18 June 20, '06, what was the planned date for

19 implementation of the crosswalk for California RIMS?

20      A.  I don't believe we had a plan date at this

21 time.

22      Q.  Did you have any understanding what year it

23 was going to take place?

24      A.  It's difficult to tell without seeing it on

25 the list here.  And I just -- I don't recall -- I don't
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 1 recall what date we may have had in mind at this time.

 2      Q.  So as far as you recall in 2006, it could have

 3 been that you were still planning to implement

 4 crosswalk in 2006 or it could have been 2007; is that

 5 right?

 6      A.  I would just doubt it would have been 2006 at

 7 this time.  We wouldn't have had it on the application

 8 list.  We even have requests in here for EPDE for ILIAD

 9 and NICE.  My thought would be we would -- were not

10 planning to deploy this in 2006 at this time.  So I

11 would say 2007.

12      Q.  And there's no possibility that, in 2006,

13 anybody was thinking this is going to be a 2008 thing?

14 You were pretty sure you were going to do it before

15 then, right?

16      A.  I think that's fair.

17      Q.  So I believe you testified that you did not --

18 do you not recall any time when Mr. Gray expressed to

19 you his concern about insufficiently articulated

20 requirements under the risk "Heading."

21          What about with respect to the balance of this

22 document?  Do you recall around this time Mr. Gray

23 expressing to you any of these concerns?

24      MR. McDONALD:  Objection, vague.  Just to get

25 clarification, we're referring solely to the concerns
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 1 or the words expressed on page that end 1222?

 2      MR. STRUMWASSER:  Any of the concerns listed on

 3 1222, right.

 4      THE COURT:  Except for risks.

 5      MR. STRUMWASSER:  Except for risks, which we've

 6 already covered.  That's right.

 7      THE WITNESS:  I don't recall specifically.  He may

 8 have -- we may have had -- I believe it was understood

 9 that, you know, that if we -- if there was any

10 additional development work on this list that we needed

11 to have in place in 2006, we would have -- we would

12 have needed those requirements immediately.

13          But again, I don't believe in looking at this

14 list, at least for the items that I'm knowledgeable of,

15 that there were any others on here that aren't either

16 indicated as blue, meaning complete, or were in green

17 status that -- that my area of responsibility had any

18 need for in 2006.

19          So I think it's more just -- "If there's

20 anything else you need me to do, I need to hear about

21 it soon, otherwise the window is closing."  And that

22 was fine with me because I had no other need for IT

23 support for the integration work in 2006.

24      MR. STRUMWASSER:  Q.  Just to be clear, any of

25 these concerns could have implications for the
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 1 successful implementation of the end-to-end EPDE

 2 process, right?

 3      A.  I would disagree.  I would say none of these

 4 would have impact on the successful implementation of

 5 EPDE.

 6      Q.  So for example, not getting him the roadmap

 7 for NDB impacts, even if that never happened, it

 8 couldn't impact the successful implementation of EPDE,

 9 of the EPDE process?

10      A.  I agree.  This is six days before we turned

11 the process on.  The fact that he did not have a

12 roadmap for NDB would not have impacted the success of

13 the EPDE process deployment one week later.

14      Q.  Well, your testimony is that the crosswalk was

15 also a part of the EPDE process, right?

16      A.  True.

17      Q.  And, if he never got a roadmap for NDB impact

18 of the crosswalk -- for the crosswalk implementation,

19 that would not impact the successful implementation of

20 the end-to-end process?

21      A.  If we're including the fee schedule crosswalk,

22 ultimately that concern would have impacted it.

23 However, given that we were looking at 2007 for that

24 deployment, for -- taking that next piece of the

25 integration and moving to deploy that was not planned
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 1 until 2007 -- it was -- I think the concern was

 2 understood, but we still had time to provide that

 3 information to him in order to get the functionality

 4 when we needed it in 2007.

 5      Q.  But if you hadn't gotten that to him, that

 6 would have an impact on your -- on the success of the

 7 EPDE process implementation, right?

 8      A.  For the fee schedule crosswalk component, yes.

 9      MR. STRUMWASSER:  Your Honor, I can keep on going,

10 or we can take our break now, whatever you'd like.

11      THE COURT:  Let's take the break.

12          (Recess taken)

13      MR. STRUMWASSER:  Q.  Mr. Lippincott, we're still

14 on 395.  I wonder if you could turn, please, to 1150.

15 And when we see here that -- I'm sorry.  Yes.

16          We see here that the options that were

17 considered at this time with respect to the existence

18 of multiple demographic databases was either to utilize

19 NDB as a demographic source or continuing maintenance

20 of existing databases, right?

21      A.  Yes.

22      Q.  Now, on Tuesday, when you presented Exhibit

23 5486, you identified three alternatives in which the

24 third was to use RIMS as the source of truth.  Do you

25 recall that?
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 1      A.  Yes, I do.

 2      Q.  Would you agree that that option, No. 3, was

 3 not under serious consideration at PacifiCare -- or at

 4 United, rather, in 2006?

 5      A.  The option of using PacifiCare as a source of

 6 truth?

 7      Q.  Using RIMS as a source of truth.

 8      A.  I'm sorry -- RIMS as a source of truth?  I

 9 think consistent -- no, consistent with the testimony

10 given, that it was not viewed as a strategic long-term

11 solution.

12      Q.  Okay.  And there is no technical reason why

13 you couldn't have used -- I mean, you could have used

14 RIMS as the source of truth.  It's just that given your

15 plans for RIMS, it didn't make business sense, right?

16      MR. McDONALD:  Objection.  Just to the extent -- I

17 think the question started off asking about technical

18 reasons.  His testimony has been that he was the

19 business owner.  Mr. Gray, I think, was the IT person.

20          I just wanted to make sure the question is

21 clear or at least his answer is responding to a

22 question that's not growing out of the notion that

23 there were technical reasons.  I'm not sure there's any

24 foundation he would know all the technical aspects.

25      THE COURT:  So as far as he knows.
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 1      MR. STRUMWASSER:  But I want to be clear here.

 2 The statement that he was the business owner is

 3 completely false.  He was the end-to-end owner of the

 4 EPDE process.

 5      THE COURT:  As opposed to the IT person.

 6      MR. STRUMWASSER:  That's right.  I understand

 7 that.

 8      THE COURT:  All right.  So with that

 9 understanding.

10      THE WITNESS:  Could you ask one more time?

11      MR. STRUMWASSER:  Sure.

12      Q.  So, so far as you know, there was no technical

13 reason why you couldn't use RIMS as a source of truth?

14      A.  I'm not aware of -- I'm not aware of technical

15 reasons, but that wouldn't mean that there wouldn't be

16 one that I wasn't aware of.

17      Q.  Okay.  And you don't know of any technical

18 reasons why you couldn't have just gone forward with

19 dual maintenance for the period that you were going to,

20 in fact, have two claims platforms for California?

21      A.  Any technical reasons why we could not have

22 continued with the manual dual maintenance of the

23 systems?

24      Q.  Right.

25      A.  Not that I'm aware of.
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 1      Q.  In fact, that was what you were doing in the

 2 non-California states with respect to RIMS, right?

 3      A.  That's correct.

 4      Q.  Take a look at 5486, if you would, Page 5.

 5      A.  Okay.

 6      Q.  Where in this list of activities would I find

 7 the step for analyzing the interface between EPDE and

 8 the PHS autoload program?

 9      THE COURT:  I'm sorry.  I missed the page.

10      MR. STRUMWASSER:  We're on Page 5.

11      THE COURT:  Thank you.

12      MR. STRUMWASSER:  Q.  And the question is, where

13 is the step for analyzing the interface between EPDE in

14 the PHS autoload program?

15      A.  I would categorize activities as occurring in

16 both the resource planning and system architecture

17 steps activity in the January to March 2006 time frame

18 and then the analysis phase further down, April 4th,

19 through May 23rd.

20      Q.  So the third data line and the fifth, right?

21      A.  Correct.

22      Q.  Do you know who specifically, what person was

23 responsible prior to June 23, '06, for analyzing the

24 interface between EPDE and the PHS autoload program?

25      A.  Can you further clarify "interface"?
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 1      Q.  Well, sure.  And I'm not talking about a box.

 2 I'm talking about a function here.  There was going to

 3 be a hand-off from EPDE to the autoload, right?

 4      A.  Correct.

 5      Q.  Who was responsible for analyzing that

 6 hand-off?

 7      A.  It would have been a joint effort between my

 8 EPDE team and IT representatives from Bruce Gray's area

 9 for the EPDE piece, EPDE module, and Probir Datta's

10 team for PHS autoload module.

11      Q.  So two groups from IT and one from you?

12      A.  Correct.

13      Q.  Who was your point person on this question?

14      A.  My -- Karen Link was my person here.

15      Q.  Who specifically was -- strike that.

16          First of all, as between those three people is

17 there one person who had overall responsibility for

18 this interface?

19      A.  Primarily Karen Link.  She was -- she would

20 have been the one bridging the gap between the two IT

21 groups.

22      Q.  Is Ms. Link still with the company?

23      A.  I believe she is.

24      Q.  I'm sorry?

25      A.  I believe she is.



15260

 1      Q.  Who specifically was responsible, prior to

 2 June 23, '06, for testing this hand-off?

 3      A.  Trying to recall how we coordinated the

 4 testing phase specifically.  I believe this would also

 5 have been the same construct: Karen Link and

 6 representatives from each of the IT groups.

 7      Q.  With Ms. Link as the person ultimately

 8 responsible?

 9      A.  Correct.

10      Q.  Do you think, if we asked her that question,

11 she would agree?  Based on what you know about what she

12 was told her charter was, do you believe she would have

13 understood herself to have that responsibility?

14      A.  I believe so.

15      Q.  Do you know how much PacifiCare spent on --

16 excuse me, how much United spent on the development of

17 the EPDE link from NDB to RIMS?

18      A.  I don't -- I don't know the total, what the

19 total came to.

20      Q.  Do you know approximately?  And I'm just

21 asking about development now.

22      A.  I wouldn't -- I don't think I could even

23 approximate it.

24      Q.  Do you have any sense of how many PYs were

25 involved in the development?
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 1      A.  How many?

 2      Q.  PYs, person years?

 3      A.  I don't have a sense of that.

 4      Q.  You guys don't use the term "person years"?

 5      A.  PMs, person months.  We do months.

 6      Q.  I take it you can't do that either, the

 7 estimate for --

 8      A.  Sorry, no.

 9      Q.  When did the development phase of the EPDE

10 link to RIMS begin?  Was it in January?

11      A.  There really were two -- I believe that the

12 development phase for the modules occurred at different

13 points in time.  So are we talking about the EPDE

14 extract module or the PHS autoload module?

15      Q.  I'm talking about development of everything

16 that needed to be developed that was not in existence

17 on December 21st of 2005 and that went live on June 23,

18 '06.

19      A.  Bear with me.  I think I can come up with a

20 date here.

21      Q.  Sure.

22      A.  I believe the development work started in

23 February.

24      Q.  When did the development phase end for that

25 portion of the EPDE process that went live on June 23?
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 1      A.  May 25th.

 2      Q.  I'm sorry.  May 25?

 3      A.  Yes.

 4      Q.  And we get that off of Page 5 here?

 5      A.  Correct.

 6      Q.  When did the -- strike that.

 7          With respect to the testing of the system as

 8 it went live on June 23, do you know how many testing

 9 cycles were conducted before June 23 of '06?

10      A.  I'm not aware of the number of testing cycles.

11      Q.  Who would know that?

12      A.  It's possible that one of the -- that the IT

13 groups would still have documentation of the number of

14 testing cycles they would have conducted.

15      Q.  Is there a document that would routinely show

16 that?

17      A.  I'm just not aware of -- nothing comes to mind

18 that I absolutely am certain "this document would

19 contain that information."

20      Q.  What kinds of documents come out of a testing

21 program like this?

22      A.  I've really not seen the specific technical

23 documents that are produced coming out of the testing

24 phase.  Generally it's, you know, it's -- it would --

25 trying to think the contents of what that would be.
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 1          But I really have not seen a -- specific

 2 documents that IT would produce and document the test

 3 information coming out of this phase.

 4      Q.  You haven't seen it for this project.  In

 5 general, IT testing is a fairly well-defined protocol,

 6 right?

 7      A.  I believe that to be the case.

 8      Q.  And there are well-defined stages of the test

 9 and products to reflect what was tested and what the

10 results were, right?

11      A.  My experience, that's the case.

12      Q.  Do you have an opinion as to whether the EPDE

13 feed and PHS -- PHS autoload singly and together were

14 adequately tested as of June 23, '06?

15      MR. McDONALD:  Objection, compound.

16      THE COURT:  Do you want to break it down?

17      MR. STRUMWASSER:  Actually not.  I think my point

18 is that this is a process that went live as a single

19 entity.  I want to make sure that his answer embraces

20 all the components.  But my question really is whether

21 he thinks that the thing that went live on June 23 was

22 adequately tested.

23      THE COURT:  All right.

24      THE WITNESS:  My recollection is that this was

25 adequately tested.  We would have had as a -- as a
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 1 phase gate for a go-live for continuing with the

 2 deployment the successful completion of testing with no

 3 open -- open programming issues.  So I would agree,

 4 yes, it was tested.

 5      MR. STRUMWASSER:  Q.  That's an interesting way to

 6 phrase it because what you're saying is that, "We have

 7 a process for testing in which, if the things we

 8 tested for, it passed the test, then we went live with

 9 it," right?  That was your answer?

10      MR. McDONALD:  Objection, misstates the testimony.

11      THE COURT:  I'll allow it.

12      THE WITNESS:  I'm sorry.  One more time.

13      MR. STRUMWASSER:  Q.  Sure.  I mean, the way you

14 phrased it was, "We would have had as a place [sic]

15 gate for a go-live for continuing with the deployment

16 successful completion of testing with no open -- open

17 programming issues."

18          So I understand that to say, "The test was

19 comprised of a series of tests.  And if all of those

20 tests were passed, then we were going to go live,"

21 right?

22      MR. McDONALD:  Objection.  I think Mr. Strumwasser

23 misread the screen.  It says "phase gate."

24      THE COURT:  Okay.

25      MR. STRUMWASSER:  It says what?
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 1      MR. McDONALD: "Phase," not "place gate."

 2      MR. STRUMWASSER:  Oh, "phase gate," yes, thanks.

 3      Q.  And that's G-A-T-E, right?

 4      A.  Correct.  If the planned defined testing had

 5 been successfully completed and there were no open

 6 programming bugs, that would have been a requirement

 7 for proceeding with the deployment.

 8      Q.  Okay.  And now my question to you is, sitting

 9 here today, not what you thought in '06 but sitting

10 here today, do you think you administered enough tests?

11 Did you test the system that went live on June 23

12 broadly enough?  Did you administer sufficiently robust

13 testing?

14      A.  Yes, I feel we did.

15      MR. STRUMWASSER:  Your Honor, I don't want to ask

16 for a lot of production here, but I would like whatever

17 document there is that came out of this process that

18 reflected what was tested.

19      THE COURT:  If it exists.

20      MR. McDONALD:  Your Honor, I think --

21 Mr. Strumwasser made some requests on Tuesday for some

22 other documents.  And last -- I had sent him an e-mail

23 on Tuesday.  And last night after midnight -- which

24 shows he's up late -- he sent me a response.  I think

25 perhaps we need to have a dialog.
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 1      THE COURT:  All right.

 2      MR. STRUMWASSER:  That's fine.  I just want it to

 3 be on the record that that's one of the documents I'm

 4 asking for now.

 5      THE COURT:  All right.

 6      MR. STRUMWASSER:  Q.  Mr. Lippincott, did I hear

 7 you right Tuesday to testify that PacifiCare people

 8 told you before June 23, '06 that the RIMS demographic

 9 data were problematic or unreliable or something along

10 those lines?

11      A.  Is it useful to go back to the testimony?

12      MR. STRUMWASSER:  Yeah, I don't have a cite.  I'm

13 sorry.  But let me withdraw that question and try this.

14          Did you have any reason to believe, at the

15 time the single source decision was made as opposed to

16 a dual maintenance option, did you have any information

17 at that time that the data then in RIMS was specially

18 unreliable?

19      A.  We had heard observations from some of the

20 PacifiCare team members that we had worked with that

21 there were -- that they had some concerns about the

22 accuracy and reliability of the demographic data in

23 RIMS.

24      Q.  Who in particular?

25      A.  I don't recall specific names.
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 1      Q.  What specific reservations did they have?

 2      A.  It was comments such as, you know, "We have

 3 had issues with -- with demographic information on the

 4 providers.  We have trouble with, you know, accurate

 5 and timely application of updates of demographic

 6 feedback from providers into the database."  Those are

 7 the kinds of comments I recall hearing around that

 8 time.

 9      Q.  Now, the feedback, the accurate and timely

10 application, that doesn't translate into a concern

11 about the accuracy of the data once the update is made.

12 It just means that there was some lag in getting the

13 demographic data uploaded, right?

14      A.  I would say the accuracy -- I said "accuracy

15 and timing."  So accuracy would be a concern.

16      Q.  Do you recall any specific category of data

17 that they said they weren't sure are accurate in RIMS?

18      A.  It was -- I could narrow it down to say it was

19 with respect to demographics.  I would not have had

20 exposure to discussions about the accuracy of the

21 contract data, for example.

22      Q.  So you don't know of any reservation with

23 regard to fee schedules?

24      A.  I don't recall hearing any concerns.

25      Q.  Do you recall hearing any concerns about
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 1 whether the data in RIMS identifying people as par or

 2 nonpar was accurate?

 3      A.  I don't recall that specifically.

 4      Q.  Do you recall anybody saying that the

 5 addresses had particularly high level of inaccuracy?

 6      A.  My recollection is that that would have been

 7 one of the concern areas, yes.

 8      Q.  That would have been, but you don't recall any

 9 specific concern regarding the addresses?

10      A.  I -- I believe it would have been specific

11 concern regarding addresses, as one of the concern

12 areas.

13      Q.  But you don't know what those specific

14 concerns were?

15      A.  I don't recall specifically what the concern

16 would have been other than -- I mean, obviously the

17 candidates are place of service and billing addresses.

18      Q.  Mr. Lippincott, do you remember reading any

19 extant doc -- existing documents that --

20 contemporaneous to the period in early 2006 that

21 expressed concerns about the accuracy of the RIMS data,

22 demographic data?

23      A.  I don't.  I believe these would have been

24 observations from discussions had in some of these

25 early integration planning sessions that we would hold
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 1 in Cypress, California with members from the data

 2 integration team.

 3      Q.  Mr. Lippincott, do you recall in the days,

 4 months, and years prior to January of -- prior to,

 5 let's say, the June of '06, any concerns expressed

 6 about the accuracy of demographic data in NDB?

 7      A.  Not specifically.  I was -- you know I led NDM

 8 at this time, and my organization was responsible for

 9 the maintenance of the demographic data in NDB.

10          We had a 280-person organization with specific

11 processes in place to ensure the timely and accurate

12 updating of that demographic information.  So --

13      Q.  Now, you -- I'm sorry?

14          Your single source plan involved uploading

15 data, demographic data, from RIMS to NDB, right?

16      A.  That was a component.  I think it's important

17 that we understand specifically how that was to be

18 accomplished.

19          So we had the RIMS data that -- for the

20 accessible contracts that needed to be loaded to NDB

21 prior to June 23rd.  We had a process established.  And

22 I think this is -- gets back really to Slide 6 from the

23 5486.

24          So we received information from RIMS, from --

25 for the California PPO provider data.  Our NDM team
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 1 would then reconcile that data with what was in NDB.

 2          If they found discrepancies between the

 3 demographic information we received from RIMS and what

 4 was in NDB, that those discrepancies were shared back

 5 with the PacifiCare NDM equivalent, who was responsible

 6 for calling the provider to validate which of the two

 7 demographic pieces of information were -- was the

 8 actual source of truth.  Or it's possible we would get

 9 new information from the provider, in which case we

10 would then take that information and ensure both

11 databases reflected the information we received from

12 the provider.

13      Q.  And thousands of providers were in RIMS and

14 not in NDB, right?

15      A.  Thousands, yes.

16      Q.  And as to those, you simply imported those

17 from RIMS to NDM, right -- NDB rather?

18      A.  I believe that was the case.  If we did not

19 have the provider in NDB, we took the information from

20 RIMS and loaded that information.

21      Q.  Did you ever commission a study of the

22 accuracy of the RIMS data before you did that?

23      A.   I don't recall that we did.

24      MR. STRUMWASSER:  We're about to start a long

25 document, so this might be a good place.
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 1      THE COURT:  All right.  Thank you very much.

 2 We'll see you at 1:30.

 3          (Whereupon, the luncheon recess was

 4           taken at 11:22 o'clock a.m.)

 5
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 1                     AFTERNOON SESSION

 2                         ---o0o---

 3          (Whereupon, the appearance of all

 4           parties having been duly noted

 5           for the record, the proceedings

 6           resumed at 1:41 o'clock p.m.)

 7      THE COURT:  Go back on the record.  Thanks.

 8      CROSS-EXAMINATION BY MR. STRUMWASSER (resumed)

 9      MR. STRUMWASSER:  Q.  Good afternoon,

10 Mr. Lippincott.

11      A.  Good afternoon.

12      MR.STRUMWASSER:  921, your Honor?

13      THE COURT:  Yes.

14          (Department's Exhibit 921, PAC0895189

15           marked for identification)

16      THE COURT:  921 is an e-mail with a top date of

17 February 6th, 2007.

18      THE WITNESS:  Okay.

19      MR. STRUMWASSER:  Q.  Do you recognize this e-mail

20 chain?

21      A.  I don't specifically.  I do recall -- but I do

22 recognize it as being a summary of some of the

23 enhancements that were going in in early of 2007.

24      Q.  So on the second page, we're now in February

25 of 2007.  And we have an e-mail from Harsha Rao, right,
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 1 at the bottom?

 2      A.  Correct.

 3      Q.  And he's reporting on some of the updates to

 4 the EPDE logic that are being implemented for

 5 California, correct?

 6      A.  Correct.

 7      Q.  He says one of the things that is going to be

 8 done in Release 1, which is supposed to be implemented

 9 on March 12, '07, has to do with a problem where HSP

10 data was being overwritten by MDG data, right?

11      A.  That's what this seems to reflect.

12      Q.  And HSP data -- "HSP" stands for "Hospital"?

13      A.  Possibly.  I'm not -- I was trying to recall

14 the abbreviation here myself.  And I wasn't able to

15 come up with exactly what that refers to.

16      Q.  So if I suggested that "MDG" was "Medical

17 Group" and "HSP" was "Hospital," that wouldn't refresh

18 your recollection?

19      A.  Those would be valid possibilities for these

20 abbreviations.  I don't recall this specific issue.

21      Q.  So you don't recall an instance or set of

22 instances around this time where it had been discovered

23 that medical group data were improperly overwriting

24 hospital data?

25      A.  I'm trying to think here.
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 1          There may have been an issue.  I don't

 2 recall -- I'm not sure what is being referenced here

 3 with, "Utilize existing record instead of 'dummy'

 4 medical group record."  But it's possible.  I can't

 5 remember specifically.

 6      Q.  Do you know what H and Y lines are?

 7      A.  In NDB, the H line indicates a contracted

 8 provider, and a Y line would be a record that would

 9 represent just demographic information for a provider.

10          They may, if a -- let's see.  I believe a

11 nonpar provider in NDB, for example, would just have a

12 Y line that would just be demographics only.  The H

13 line would reference the existence of a contract.  I

14 don't recall -- this references "H and Y line."  I just

15 can't recall if you had both when you were contracted,

16 everyone has an H and a Y.  I don't recall those

17 specifics.

18          But generally, I know H was contract, Y was

19 demographics.

20      Q.  Is that true for both medical group and

21 hospital providers?

22      A.  I believe that's the case.

23      Q.  And one of the CC recipients of Mr. Rao's

24 February 5 e-mail is Min Lee of PHS.  And I believe you

25 testified that she was in the development team with
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 1 Mr. Datta that had responsibilities for EPDE

 2 development; is that right?

 3      A.  I believe that's the case.

 4      Q.  Now, on the first page, Mr. Rao is responding

 5 to a question that is -- that Mr. Feng asks on the top

 6 of 2 about "...what type of control or things that we

 7 need to watch out for as those EPDE updates are

 8 happening...."

 9          And in the Release 2 section, do you see

10 that -- let's do a little navigation here.  Do you see

11 where it says -- Mr. Rao starts out, "Let me respond"?

12      A.  Yes.

13      Q.  Then there's a heading "Release 1" and some

14 text.  And then there's a "Release 2."  Do you see

15 that?

16      A.  Yes.

17      Q.  And the fourth line down in Release 2 says,

18 "Modify reception tables to include MPIN and MPIN/TIN

19 records."  Do you know what that means?

20      A.  I believe this may have been -- the way I

21 would interpret this is that the exception tables were

22 also what we called our exclusion tables for providers

23 that would continue to drop to manual maintenance.  We

24 talked about those previously.

25          And it looks like this is an enhancement to
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 1 allow some flexibility to drive that exception or

 2 exclusion processing off of either an MPIN specifically

 3 or an MPIN/TIN combination.

 4          I don't recall specifically what the

 5 alternatives were for exclusion upon initial deployment

 6 and what the specific enhancement is, but this appears

 7 to be offering an enhancement to allow some more

 8 flexibility in what we were able to flag for exception

 9 or exclusion processing.

10      Q.  And the TIN is the taxpayer ID number?

11      A.  Correct.

12      Q.  MPIN, master provider identification number?

13      A.  Medical provider ID number.  It's an internal

14 United proprietary provider ID number.

15      Q.  So that's a field in NDB?

16      A.  Correct.

17      Q.  And initially it was not a field in RIMS,

18 correct?

19          Let me put it this way, if it was proprietary

20 at the time of the acquisition, RIMS didn't have this

21 field?

22      A.  I believe that's correct.

23      Q.  Was RIMS ever given that field?

24      A.  I believe we did add MPIN to RIMS to support

25 some provider matching.



15277

 1      Q.  At the end of this same paragraph, we have a

 2 parenthetical, "(Removing Min from distribution lest

 3 she see that.)"  Do you see that?

 4      A.  Yes, I do.

 5      Q.  That's got to be a references to Min Lee,

 6 right?

 7      A.  It would appear, as she -- looks like she has

 8 been removed from -- she was on the first e-mail and is

 9 not on the second e-mail.

10      Q.  Do you know what Mr. Rao feared would have

11 happened had Min seen that?

12      MR. McDONALD:  Objection, calls for speculation.

13      THE COURT:  If he knows.

14      THE WITNESS:  I could only -- it would appear to

15 me that he's removing her to avoid any confusion since

16 she is a member of the IT team that would be

17 responsible for assisting with the enhancements.

18          And I see his text here is, "No immediate need

19 for these currently identified."  It looks like

20 potentially this was either removed from the scope of

21 Release 2 or -- I'm just -- again, I'm just guessing

22 here, but it looks like, since it's not needed, he did

23 not want Min on the -- on copy to misunderstand the

24 request.

25      Q.  Was there any tension during this period over
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 1 the amount of demand that was being placed on Mr. Rao

 2 by others?

 3      MR. McDONALD:  Objection, relevance, vague.

 4      THE COURT:  What is the relevancy?

 5      MR. STRUMWASSER:  Question about whether this was

 6 adequately staffed.

 7      THE COURT:  All right.  I'll allow it for that

 8 purpose.

 9      THE WITNESS:  Would you repeat the question,

10 please?

11      MR. STRUMWASSER:  Q.  Was there any tension about

12 access to Mr. Rao's time that you're aware of?

13      MR. McDONALD:  Objection, vague.  By whom?

14      THE COURT:  I'll allow it.

15      THE WITNESS:  I mean, there were -- I don't

16 specifically recall any tension.  I mean, there may

17 have been periodic tension for Mr. Rao's time and

18 others on the team.  Obviously there were multiple

19 activities occurring, and we needed to be cautious of

20 capacity of our resources and proper prioritization of

21 tasks that we assigned to individuals.  So I'm sure

22 there was periodic review of tasks and priorities.

23      MR. STRUMWASSER:  Q.  How about Mr. Datta's time?

24 Was there -- were there conflicts about the demands

25 that were being placed on Mr. Datta's time?
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 1      MR. McDONALD:  Objection, lacks foundation, calls

 2 for speculation.

 3      THE COURT:  If you know.

 4      THE WITNESS:  With -- I'm not -- I don't think

 5 that I could speak to demands of Mr. Datta's time other

 6 than, the way IT typically functions, there's available

 7 queue capacity for program development.  And it's a

 8 fixed cap.  And so as programs are approved and funded

 9 and scheduled, there is certainly a maximum capacity

10 for IT work.

11          Mr. Datta, being in IT, I think, if there was

12 tension to his time, would have been driven -- should

13 have been controlled and driven by the management of

14 the IT queue capacity that he was responsible for.

15      MR. STRUMWASSER:  Q.  So there was a budget for

16 the development of the EPDE feed?

17      A.  There would have been an estimate for the

18 development of the EPDE feed.  And there -- as we

19 discussed previously, there was not an initial budget

20 cap that had to be kept under.  But there were always

21 estimates with -- associated with IT requests, whether

22 those went to PacifiCare or to United.

23      Q.  Do you know what the initial estimate was for

24 development of the EPDE feed?

25      A.  I think we tried to clarify this morning, was
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 1 that, by that do you mean the entire integration

 2 process, including the EPDE extract module and the

 3 PacifiCare upload module, or are we just referring to

 4 one of those modules?

 5      Q.  Let's start with that.  Was there an initial

 6 estimate for that?

 7      A.  There would have been.

 8      Q.  Do you know what it was?

 9      A.  I don't recall.

10      Q.  Do you know whether it changed over time?

11      A.  I don't recall.

12      Q.  You don't recall up, down, or exactly the same

13 the whole time?

14      A.  I don't recall if it changed over time.

15      Q.  Do you know whether there was an estimate for

16 the EPDE program part of it, that module?

17      A.  I believe that there would have been.

18      Q.  Do you know what that was at the outset?

19      A.  I do not recall.

20      Q.  Do you know whether that changed over time?

21      A.  I don't recall if it changed.

22      Q.  And so as to both of those two things, you

23 don't have -- you don't recall a number for the

24 estimate at any time?

25      A.  I don't recall.
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 1      Q.  What is -- these are numbers, in this case,

 2 that would have come out of United, not PacifiCare,

 3 right?

 4      A.  In this case, the numbers would have come out

 5 of United for the EPDE extract module, and they would

 6 have come out of PacifiCare for the PHS autoload

 7 module, upload module.

 8      Q.  In United, what is the consequence if the

 9 amount of work actually exceeds the estimate?

10      MR. McDONALD:  Objection, vague.  Is this specific

11 to an IT project along the lines we're talking about

12 or --

13      MR. STRUMWASSER:  It isn't yet.  Could yet grow to

14 be, but I think at this point the question just is what

15 is the fiscal control in general like at United.  Then

16 we can make it more specific.

17      MR. McDONALD:  Lacks foundation.  I mean, if they

18 spent more on plans than they had planned to?

19      THE COURT:  I'm going to sustain the objection.

20 It's overbroad.

21      MR. STRUMWASSER:  Q.  Specifically with respect to

22 IT, what are the consequences if a -- if the actual

23 cost of an item that has an estimate exceeds the

24 estimate?

25      A.  I believe the process would be that, if -- at
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 1 the point at which IT recognizes that the scope of work

 2 will exceed the original estimate, they would open a

 3 change -- what they would call a change control that

 4 would state the rationale for the overage --

 5 potentially more complex programming than they had

 6 initially believed it to be.

 7          And that change control and estimate would be

 8 presented to the -- to program management for review

 9 and approval to authorize spending above the initial

10 estimate.

11      Q.  And in the case of the EPDE module, who would

12 have been the program person who would have approved

13 the increase if there was an increase -- if there was a

14 request for an increase?

15      A.  I think I need to clarify that I'm more

16 familiar with the specific change control process

17 currently.  I know that's the process we're utilizing

18 right now with the program I'm associated with.

19          I'm not clear on if this exact change control

20 process as I've described it would have been in place

21 in early 2006.  So I'm not sure if it's -- I'm not sure

22 that I can speak to the existence of that change

23 control process in 2006.

24      Q.  In 2006 there were estimates?

25      A.  Yes, there was.
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 1      Q.  And somebody who wanted to exceed an estimate

 2 would have to get approval somewhere; is that right?

 3      A.  I would have to believe that was the case.

 4      Q.  You just don't remember whom -- from whom you

 5 would get it?

 6      A.  Typically, it would be the program sponsor.

 7      Q.  So when IT is going to do something and they

 8 need dough for it, the money is going to come out of

 9 the business side that is the sponsor of that project;

10 is that right?

11      A.  That's typically the process, yes.

12      Q.  And in 2006, first half of 2006, who was the

13 business side of the EPDE module for this purpose?

14      A.  Trying to recall.  It was either myself or

15 my -- or my supervisor at the time, Jerald Brockman.

16      Q.  Do you recall receiving any requests to

17 increase the estimate for the EPDE module?

18      A.  I don't recall receiving any.

19      Q.  If they don't use up the full amount, do you

20 get back money?

21      A.  Sometimes.

22      Q.  Sounds like it doesn't happen very often.

23          Do you recall in this instance if you got back

24 money?

25      A.  I don't recall.
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 1      Q.  Now, you said there would be a separate

 2 estimate for the PHS autoload, right?

 3      A.  That's correct.

 4      Q.  And who would the business sponsor of that

 5 project have been?

 6      A.  I'm trying to see if I can actually recall the

 7 specifics rather than what would be the apparent

 8 answer, which would be myself or my supervisor, Jerald

 9 Brockman.  I believe that that would have been the case

10 again as well.

11      Q.  So to put it -- sort of to cut to the chase on

12 that question, both the EPDE module and the PHS

13 autoload module, the dollars for that development would

14 have come out of United rather than PacifiCare funds,

15 right?

16      A.  I believe that would have been the process.  I

17 really can't recall specifically at that time if there

18 was still separate capital tracking for IT development

19 programs.  There may have been, early on after the

20 acquisition, a period where there may have still been

21 separate capital management of IT programs.  I'm not

22 sure the timing of when that would have been combined.

23      Q.  So at some point, there was separate tracking

24 of IT capital development programs, and at some point

25 then that ceased?
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 1      A.  And was combined to just be under United, yes,

 2 correct.

 3      Q.  So they were still separately tracked but --

 4 separately in the sense capital was tracked separately

 5 than operations -- but it was all considered United

 6 money?

 7      A.  Again, finance, I was not deeply engaged in

 8 the finances of the acquisition or the money -- the way

 9 the capital was managed.  But I believe I recall a

10 combination at some point.

11      Q.  Back on Exhibit 921, do you recall that there

12 was a time when Min Lee was objecting to demands on her

13 unit and on Mr. Datta's time in particular on the

14 ground that the responsibility for the functions that

15 were being asked for was no longer development, it was

16 operations?

17      A.  That may have been the case.  I don't recall

18 specifically.

19      Q.  So, now -- when we see that further on, now,

20 we're back on 921, the first page.  We see that third

21 row from the bottom of the text above Mr. Rao's

22 signature, "Reduce risk by not expanding outside of CA

23 until upgrade available."

24          So at this point, in February of '06, it was

25 acknowledged that expanding the EPDE process to other
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 1 states would be unacceptably risky until the upgrades

 2 that are identified in this e-mail were implemented,

 3 correct?

 4      MR. McDONALD:  Objection, misstates the document,

 5 and is seems to me to have multiple pieces of

 6 information asking the witness to respond to with a

 7 single answer.

 8      THE COURT:  Could you read that back, please.

 9          (Record read)

10      MR. STRUMWASSER:  If I said "February of '06," I

11 meant February of '07.  Sorry.

12      THE WITNESS:  I would disagree.  This was not a

13 reference to an acceptable level of risk.  It simply

14 references a reduction in risk by waiting to proceed

15 with the expansion outside of California until these

16 enhancements were in place.

17      MR. STRUMWASSER:  Q.  Top of the first page, your

18 e-mail, you're addressing Tim.  Is that Tim Kaja?

19      A.  It's unclear to me this.  It seems to be an

20 e-mail I mailed to myself.

21      Q.  Right, but addressed it to Tim, right?

22      A.  Tim is on here.  I obviously didn't send it to

23 anyone named Tim, so....

24      Q.  Well, it's not that obvious.  This is the way

25 in which people will frequently send e-mails if they
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 1 don't want everybody to see who's getting it.

 2          Did you send this e-mail to yourself and BCC

 3 Mr. Kaja?

 4      A.  I don't believe so.

 5      Q.  Whom did you intend to send this to?

 6      MR. McDONALD:  Objection, relevance.

 7      THE COURT:  If he remembers.

 8      MR. STRUMWASSER:  If he remembers.

 9      THE COURT:  I'll allow it.

10      THE WITNESS:  I don't recall.

11      MR. STRUMWASSER:  Q.  Is there anybody you know in

12 the organization named Tim who would be interested in a

13 list of required enhancements to the PHS autoload

14 program other than Mr. Kaja?

15      MR. McDONALD:  Objection, relevance.

16      THE COURT:  What's the relevancy?

17      MR. STRUMWASSER:  The evidence of how they are

18 handling these so-called enhancements in February is

19 just full of usual treatment.  And I just want to find

20 out why it is that we're sending e-mails to some people

21 and not other people and not revealing to others whom

22 we are sending it to.

23      THE COURT:  Well, he doesn't remember.

24      MR. STRUMWASSER:  Well, if that's the case, then

25 that's fine.  But I think it is reasonable to find out



15288

 1 whether he could think of any other Tims that would get

 2 an e-mail like this.

 3      THE COURT:  All right.  I'll allow it.

 4      THE WITNESS:  I don't recall.

 5      MR. STRUMWASSER:  Q.  Did you report to Mr. Kaja

 6 in February of '07?

 7      A.  Yes, I did.

 8      Q.  You're informing whoever is the recipient here

 9 that you discovered the need to make a change to the

10 PHS autoload program, right?

11      MR. McDONALD:  Objection, assumes facts not in

12 evidence.  The witness's testimony is that it looks

13 like he sent it to himself.

14      THE COURT:  Well, he's telling somebody something.

15 I'll allow it.

16      THE WITNESS:  What was the question?

17          (Record read)

18      THE WITNESS:  For me to answer who -- who -- that

19 my intention is to inform who I mailed this to of that

20 issue, indeed I e-mailed this to myself.  It may have

21 been a -- a note to myself for a follow-up.  It may

22 have been to another Tim.  I think it's -- and I don't

23 recall what my intention was of -- I typically don't

24 e-mail myself and BCC others and then put their name in

25 the text -- in the body of the e-mail.
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 1          So it's -- I don't recall what I was -- what

 2 my objective was here.

 3      MR. STRUMWASSER:  Q.  But this is at a minimum an

 4 expression of your views, right?

 5      A.  It's really unclear to me.  I could have

 6 copied and pasted an e-mail that someone else had sent

 7 me with their views.  I'm just confused by this section

 8 of the e-mail.

 9      Q.  We've seen already some evidence that you were

10 of the view during this period that EPDE was getting a

11 bad rap, haven't we?

12      A.  We've discussed EPDE lore and the need to

13 better explain the way the process worked.

14      Q.  And you've identified -- you have said on a

15 number of occasions that errors that were attributed to

16 EPDE were really the responsibility of other components

17 than the EPDE module, right?

18      A.  That was an important concept for -- that

19 myself and our team, the broader integration team, felt

20 was critical to communicate to different areas of the

21 organization, that they understood the different

22 modules and that errors could arise in different

23 components in those modules.

24      Q.  And that is the sentiment that is being

25 expressed in these four paragraphs, right?
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 1      A.  This appears to be explaining that there's an

 2 EPDE extract module and there is a PHS autoload module

 3 and that this is distinguishing where the errors lie,

 4 which module.

 5      Q.  This e-mail is expressing the sentiment you

 6 have expressed elsewhere about keeping clear what --

 7 where in the EPDE process fault lay, right?

 8      A.  I do recall having that as an objective during

 9 this period, that we were trying to keep clear where

10 errors in the process lay.

11      Q.  Now, the third paragraph says, "This points

12 out the need to take a more holistic approach to the

13 'automated data exchange process' (of which EPDE is

14 just one component) on future integrations,

15 specifically testing, pushing farther upstream and

16 downstream with our test plans."  Do you see that?

17      A.  Yes.

18      Q.  Do you know whether you wrote that either here

19 or elsewhere?

20      A.  It's possible.  I don't recall whether I would

21 have written these exact words.  This was -- it's just

22 difficult to tell in this case.

23      Q.  Do you agree with what is said in Paragraph 3?

24      A.  I would agree it's -- that this would be an

25 important component in future integrations, yes.
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 1      Q.  Do you see anything in Paragraph 3 that you

 2 disagree with today?

 3      A.  If I were to just react to the text here on

 4 the passage, the only thing I would say is my only

 5 feedback to the author would be that the concepts

 6 outlined here are critical on all integrations.  It's

 7 important to take a holistic approach to the automated

 8 data exchange process.  So I don't disagree with the

 9 concepts expressed here.

10      Q.  And sitting here today, you agree, do you not,

11 specifically, that testing should be pushed farther

12 upstream and downstream in future integrations than it

13 had been in this one?

14      A.  Could you repeat that again, please?

15          (Record read)

16      THE WITNESS:  I'm just trying to visualize how we

17 could have pushed farther upstream and downstream with

18 this specific deployment.

19          Again, I'm trying to assess the -- what the

20 opportunity -- if this is trying to express an

21 opportunity for a lesson learned, the process that we

22 had deployed was testing demographic synchronization

23 between the databases.  And we had gone from database

24 through integration modules to database.  So I feel

25 like we had pushed the testing from database to
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 1 database at this point, which was -- with the objective

 2 being synchronized demographic information.

 3      Q.  So then the person who wrote this was wrong;

 4 is that right?

 5      MR. McDONALD:  Objection, argumentative.

 6      THE COURT:  Overruled.

 7      THE WITNESS:  I don't feel like I can testify to

 8 the -- whether this is a right or wrong statement.

 9 It's -- I think the point is that it's -- it's a

10 concept to keep in mind on future integrations.  I

11 can't say that it's a wrong concept to push up and

12 downstream with testing.

13      MR. STRUMWASSER:  Q.  You agree that the words on

14 this page say not merely upstream and downstream

15 testing is a good idea.  This says that they should be

16 pushed farther upstream and downstream than they had

17 been; isn't that true?

18      A.  That's what these words say.

19      Q.  Did anybody besides you have access to the

20 computers that -- to the computer or computers that

21 sent e-mails within the United system under the name

22 Ross Lippincott?

23      A.  I don't believe so.

24      Q.  Mr. Lippincott, in common parlance, upstream

25 of the EPDE module is NDB, right?
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 1      A.  Correct.

 2      Q.  And downstream of the EPDE module is the PHS

 3 autoload, right?

 4      A.  In this parlance, I will say downstream of the

 5 EPDE process or the end-to-end process is the RIMS

 6 database.

 7      Q.  Okay.  What we have in the first paragraph is

 8 a statement that, "We discovered that there was a need

 9 to" -- "for enhancements to the PHS autoload program,"

10 right?

11      A.  Correct.

12      Q.  And that was discovered because of problems

13 that had arisen regarding the implementation of the

14 EPDE feed, that the EPDE process had gotten a bad rap

15 because of problems that actually resided in the

16 autoload program.  That's what this paragraph is

17 saying, correct?

18      A.  No.  And I'll -- I think the important

19 clarification here is, if we really look closely at the

20 Release 1 and Release 2 enhancements that are discussed

21 here, the only item that really appears to be

22 correction of a problem is the -- the dummy medical

23 record that we had discussed earlier.  The rest of

24 these seem to be enhancements or scope expansions.

25          So I would just clarify that it appears to be
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 1 one correction and some enhancements.

 2      Q.  But the lesson you -- excuse me.  The lesson

 3 the author of this e-mail has drawn from that is that,

 4 "We need in future integrations to push testing farther

 5 upstream and downstream with our test plans," right?

 6      A.  That's what the words here say.

 7      Q.  Mr. Lippincott, in the first half of 2006 did

 8 you say to anybody, "We aren't pushing upstream and

 9 downstream far enough in testing the EPDE module"?

10 '06.

11      A.  First half of '06?

12      Q.  Yes.

13      A.  I don't recall specifically.  I may have said

14 that.

15      Q.  Did you have that feeling?  Did you feel that

16 they weren't pushing upstream and downstream far enough

17 in '06?

18      A.  Can you give me a specific time in '06, like a

19 month?

20      Q.  No, no.  Any time between January 1 and June

21 23 of '06, were you of the opinion, expressed or not,

22 "You know, we really need to be pushing further

23 upstream and downstream in our testing?

24      A.  I certainly would have been concerned with the

25 scope of the testing, and I would have wanted to ensure
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 1 that we were including NDB through EPDE to PHS autoload

 2 to RIMS testing.  So I would have wanted to ensure that

 3 that was the scope of the testing that we included

 4 prior to June of '06.

 5      Q.  You answered my question with a "would have."

 6 My question was an actual "did it happen?"

 7          Were you actually concerned that you were not

 8 pushing far enough upstream and downstream in the first

 9 half of 2006?

10      A.  I may have been.  If I -- I don't recall --

11 I'm trying to recall whether I felt we had reached a

12 point where I didn't feel we were pushing far enough or

13 whether I was simply -- would have been something I was

14 ensuring was happening, and if I was satisfied it was,

15 then I would have been satisfied.

16          I guess what I'm saying is, it would have

17 been -- what you've described is an important point --

18 would have been an important point for me.  I don't

19 recall specifically feeling at the time that we

20 weren't.  I know I ensured that we did.

21      Q.  So the first half of your answer or one half

22 of your answer is, "No, I have no present recollection

23 of having felt that way," right?

24      A.  Right.

25      Q.  And then you had added to that, "But I'm sure
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 1 that, if I had any curiosity about it, I would have

 2 checked and been satisfied"; is that right?

 3      A.  That's correct.

 4      Q.  Do you have your copy of 395 there?

 5      A.  Yes.

 6      Q.  Take a look at 116 again, please, internal

 7 Page 4.

 8      A.  Okay.

 9      Q.  Do you recall my asking you whether there was

10 a budget for the integration activities?

11      A.  Yes, I do.

12      Q.  And you said there wasn't, right?

13      A.  I was not aware of one.

14      Q.  What we have now -- piecing together your

15 testimony today and your testimony on Tuesday, what I

16 understand us to have here is there was an estimate of

17 $92 million, right?

18      A.  I -- I disagree.  I think it's -- I would

19 caution us from taking my comments that there was an

20 estimate for the EPDE module and the PHS autoload

21 module to extend that to say there was a $92 million

22 estimate for the entire integration and migration

23 efforts.

24      Q.  Much of what we see here on this table

25 involves IT people at PacifiCare or United, right?
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 1      A.  Again, not having seen this chart or been

 2 familiar with how it was developed, I can't be certain.

 3 But it would appear to me that the "Dev" column would

 4 be most likely IT related and operations would be more

 5 the people cost.  So --

 6      Q.  We know, for example, that Divina Way had

 7 responsibilities for the migration, right -- for the

 8 integration?

 9      MR. McDONALD:  Objection, lacks foundation.

10      THE COURT:  What?  I'm sorry.

11      MR. STRUMWASSER:  Q.  We know that Divina Way had

12 responsibilities for the integration, did she not?

13      THE COURT:  If you know.

14      THE WITNESS:  I don't recall Ms. Way's

15 responsibilities.

16      MR. STRUMWASSER:  Q.  In general, if -- well, you

17 are aware that IT has both development staff and

18 operations staff, right?

19      A.  Typically, in my mind anyway, IT has

20 development staff, and business is generally where you

21 find the operations staff.

22      Q.  I believe you testified you know Divina Way,

23 right?

24      A.  I've met Ms. Way one previous time.

25      Q.  Are you aware that she's in IT?
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 1      A.  I am aware that she is in IT now.

 2      Q.  And are you aware that, as a general matter,

 3 there is an operations staff within IT which is

 4 responsible for operating the various platforms?

 5      A.  As opposed to developing?

 6      Q.  Yes, exactly.

 7      A.  It's possible.  I again would typically

 8 associate operations -- my experience has been

 9 operations is a business activity.

10      Q.  All right.  Mr. Lippincott, there are tasks on

11 this table, at least including those in the development

12 column, that require the services of IT staff, right?

13      A.  I would agree with that.

14      Q.  Is it not the case, Mr. Lippincott, that an IT

15 employee at United cannot spend an hour of time on a

16 project without having a project number to bill

17 against?

18      A.  I believe that that's the case.

19      Q.  And in fact, it's those hours that they --

20 they would in fact regularly record their time to

21 projects, right?

22      A.  That's correct.

23      Q.  And so that's how you can tell when a project

24 is exceeding the estimate, that is to say, those

25 numbers are starting to get up to the number such that,
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 1 if they spend some more time, you're going to have to

 2 get more authorization for a higher estimate, correct?

 3      A.  I believe that's correct.

 4      Q.  That is the -- you knew -- you have known all

 5 long that is the process by which IT logs time and by

 6 which it is authorized to spend time, right?

 7      MR. McDONALD:  Objection, relevance.  This witness

 8 already testified he's not the IT person.

 9      THE COURT:  Well, I'm going to allow it.

10      THE WITNESS:  I believe that's -- my

11 understanding -- I believe that that's the case.

12 I'm -- again, as mentioned, I'm not in IT.  But this is

13 my understanding of how it works.

14      MR. STRUMWASSER:  Q.  And, Mr. Lippincott, to the

15 extent that IT ever has a budget, that's the process,

16 right?

17      MR. McDONALD:  Objection, lacks foundation.

18      THE COURT:  If you know.

19      THE WITNESS:  I'm sorry.  So if IT ever has a

20 budget, that's the process?

21      MR. STRUMWASSER:  Q.  Yes.

22      A.  What is the process?

23      Q.  That there's an estimate, you're authorized to

24 spend up to the estimate, if you want to exceed it, you

25 have to go get permission?
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 1      A.  I believe that that's the case.

 2      Q.  So when you said that you didn't think there

 3 was a budget for the integration, is it not the case

 4 that, while there may have been nothing called budget,

 5 there was something that functioned exactly like the

 6 budget, namely the estimate and permission process?

 7      MR. McDONALD:  Objection, argumentative, lacks

 8 foundation.

 9      THE COURT:  Well, now you're just talking about

10 IT.

11      MR. STRUMWASSER:  Yes.

12      THE COURT:  And you just spread it over.  I'm

13 going to sustain the objection.  I think we're crossing

14 over here.  It's getting to complex.

15      MR. STRUMWASSER:  Okay.

16      Q.  Mr. Lippincott, was there a budget for the IT

17 component of the integration?

18      MR. McDONALD:  Objection.  It's a pretty broadly

19 phrased question.  For understanding that it's talking

20 about the aspect of integration that he was involved

21 with maybe it's narrow enough.  But I think he's

22 already testified a response to that question.

23      THE COURT:  I'm going to allow it.

24          You're talking about at the time of the

25 transition?
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 1      MR. STRUMWASSER:  Yes.

 2      THE COURT:  All right.

 3      THE WITNESS:  So you're asking at the time of the

 4 transition, was there a -- could you repeat, please?

 5      MR. STRUMWASSER:  Q.  Was there a budget for the

 6 IT work for the transition -- for the integration,

 7 rather, excuse me.

 8      A.  In my mind, I think it's important that we

 9 would clarify "budget" versus "estimate."  So our

10 discussion up till now has been about that estimates

11 have been developed.

12          You're allowed to spend up to the estimate,

13 and you track to the estimate.  If it exceeds the

14 estimate, you go get more money.

15          A budget, to me, would say, "There's X amount

16 of capital available for activity.  You can't spend

17 over that amount of capital that's allocated out to

18 various initiatives or programs."

19          And then -- I would think of it more as I've

20 got a lot of things I've got to get done, and here's my

21 budget to get those things done.  I may need to

22 prioritize to fit within that budget.  That, to me, is

23 fairly different than an estimate for what it would

24 cost to code the EPDE extract module, which I would

25 then be authorized to spend up to that estimate.
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 1      Q.  Nobody's going to get authorized to spend up

 2 to an estimate if the budget doesn't have enough money

 3 for it, right?

 4      A.  I would rephrase it.  I would rephrase that to

 5 say that the -- once you've been approved for a budget

 6 and you have identified your prioritized tasks and the

 7 estimates for those tasks fit within your budget, you

 8 lock in on those estimates.

 9          I would agree that, at that point, they become

10 a de facto budget.  I think it's an important

11 distinction, though, what I have said earlier.  I did

12 not have a budget for integration.  I wasn't told out

13 of the gate in January of '06, "You have $1 million to

14 integrate with PacifiCare network data.  Stay under

15 it," and I had to figure out a way to limit my

16 activities to fit under that budget.

17          I did not -- was not aware of a budget like

18 that.  We identified the tasks we needed to complete.

19 We received estimates on those tasks.  Those tasks were

20 approved, and then work began on those tasks.

21          At the time that they were approved and IT

22 began working on them, if you want to say they then

23 became a budget, it's a -- it's a budget for that work

24 where they would, I would agree, as we've discussed,

25 need approval to spend over that amount.
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 1      Q.  Now, that example you just gave, I wouldn't

 2 have -- I would have to get -- I would have a budget

 3 and all that.  You were describing your role as the

 4 head of NDM, right?

 5      A.  I had my role not only of NDM but also of

 6 having responsibility for integrating the network data

 7 because I had EPDI also.  In the December '05 meeting,

 8 I was assigned responsibility for integrating the

 9 PacifiCare network data.  So....

10      Q.  So you, Mr. Lippincott, had a budget for

11 integration of -- for the EPDE process?

12      A.  That's -- at the point at which we had -- yes.

13 At the point at which we had locked into -- submitted

14 our request for the EPDE extract module and the PHS

15 autoload module, gotten estimates, gotten approval, and

16 locked those in with IT, then I would agree at that

17 point we had budgets for those modules.

18      Q.  Take a guess here.  Did that budget comprise

19 $5.3 million?

20      MR. McDONALD:  Objection, asking the witness to

21 guess.

22      THE COURT:  Well, was it $5.3 million?

23      THE WITNESS:  I don't recall if that was -- it

24 seems -- I don't believe that that -- I can't -- I'm

25 sorry.  I just can't respond to that question.  I
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 1 don't -- I was never told, "You have $5.3 million to

 2 integrate the work."

 3          And I -- as I mentioned, I don't recall the

 4 specific cost that we wound up associating with the

 5 extract and PHS autoload modules.

 6      MR. STRUMWASSER:  Q.  You were never told and --

 7 you don't recall having been told you have

 8 $5.3 million?

 9      A.  No, I don't recall that.

10      Q.  Do you recall being told you have a certain

11 amount of money and just don't remember what the number

12 was?

13      A.  I don't recall being told I have a certain

14 amount of money.

15      Q.  But you do recall having been given a budget?

16      A.  Once we had estimated and approved the cost of

17 those two programming modules, those two programming

18 modules had a budget associated with completing the

19 program and deploying those modules.

20      Q.  Would you have had that budget by June 20,

21 '06?

22      A.  Yes, I would have.

23      Q.  And in order to exceed that budget, you would

24 have had to have gotten some additional approval,

25 right?



15305

 1      A.  I believe that to be the case.

 2      Q.  And for the people who -- and that budget

 3 covered IT personnel?

 4      A.  Correct.

 5      Q.  It covered NDM personnel?

 6      A.  I would disagree with that.

 7      Q.  You can't disagree.  I just asked whether.  It

 8 did not?

 9      A.  I disagree that it covered -- it did not

10 cover -- I don't believe it covered NDM personnel.

11      Q.  Where did their budget come from?

12      A.  Their budget would have been -- it would have

13 been an FTE -- a resource cap that I would have had to

14 manage the NDM tasks across the enterprise.

15          So I had, I think I mentioned, 280 individuals

16 in NDM.  My responsibility would have been to allocate

17 within that 280 individuals, the resources needed to

18 support -- the business resources needed to support the

19 integration activities.

20      Q.  Okay.  We now have budgets, estimates, and

21 caps.  Is the cap going to be a dollar number?

22      A.  It was general a resource count number.

23      Q.  A PM?

24      A.  Right.  Well, not a PM.  I'm sorry.  A

25 resource -- we didn't refer to them as PMs on the
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 1 business side, but within NDM, it was a person who was

 2 generally a -- you know, a non-exempt employee who was

 3 maintaining the data updates in NDB, not a PM.

 4      MR. McDONALD:  Excuse me, your Honor.  If we can

 5 take a break soon, if not right now?

 6      MR. STRUMWASSER:  I think maybe we can just chew a

 7 little bit longer on this --

 8      MR. McDONALD:  I've had some coffee.

 9      THE COURT:  Let's take a break.

10          (Recess taken)

11      THE COURT:  All right.  We're back on the record.

12      MR. STRUMWASSER:  Our next in order, your Honor.

13      THE COURT:  Is 922, an e-mail with a top date of

14 February 6, 2007.  So the last e-mail had the same top

15 date.

16          So let's put a time.  This one has a top-date

17 time of 12:30 a.m.

18      MR. STRUMWASSER:  And 921 is ---

19      THE COURT:  Has a top time of 12:39 a.m.

20          (Department's Exhibit 922, PAC0895499

21           marked for identification)

22      THE WITNESS:  Sorry.  Yes, ready.

23      MR. STRUMWASSER:  Q.  Do you recognize 922,

24 Mr. Lippincott?

25      A.  Yes, I believe I do.
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 1      Q.  Do you have Exhibit 919 there?

 2      A.  Yes, I do.

 3      Q.  922 is sent on February 6 at 12:30 a.m.,

 4 right?

 5      A.  Yes.

 6      Q.  921 is sent on February 6 at 12:39 a.m., nine

 7 minutes later, right?

 8      A.  Correct.

 9      Q.  919 is sent on February 6 at 12:42 a.m.,

10 another three minutes later.  Right?

11      A.  Correct.

12      Q.  Would you agree that all three of them are

13 forwarding the same e-mail from Harsha Rao dated

14 February 5 at 5:48 p.m.?

15      A.  Yes.

16      Q.  And if you look at 922, 922 starts out,

17 "Thought you might be interested in the steps we are

18 taking," and so on.

19          921 starts out, "Tim, thought you would be

20 interested in the list of required enhancements."  Do

21 you see that?

22      A.  Yes.

23      Q.  922 ends with, "These will all become lessons

24 learned for the next integration."  Do you see that?

25      A.  Yes, I do.
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 1      Q.  921 ends with, "This points out the need to

 2 take more holistic approach," et cetera, et cetera --

 3 excuse me.

 4          The last paragraph is, "All these [sic] will

 5 be included in our lessons learned for future

 6 integrations (with first priority being Deere)."  Do

 7 you see that?

 8      THE WITNESS:  Yes.

 9      MR. McDONALD:  Objection.  Just for the record, it

10 says "all this" not "these."

11      MR. STRUMWASSER:  Thank you.  "All this."  I

12 appreciate the correction.

13      THE WITNESS:  Yes, I see that.

14      MR. STRUMWASSER:  Q.  Comparing 919, 921, and 922,

15 would you agree that you are the one in fact who sent

16 and wrote 921?

17      A.  Certainly possible.

18      Q.  I understand it's possible.

19      A.  Again, the thing that confuses me about that

20 one is just that I sent it to myself.  So I don't know

21 if it was notes to myself or notes -- it's obviously

22 along the same lines of the other e-mails.

23      Q.  Would you agree that you sent 921?

24      A.  Clearly I sent 921, yes.

25      Q.  Would you agree you wrote the text in 921, the
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 1 top e-mail?

 2      A.  Unless I -- again, unless I potentially could

 3 have been copying from another document.  But it looks

 4 similar to the other e-mails that I also believe I

 5 wrote.  And it seems to be written in the same vein.

 6      Q.  So that's a yes, you wrote 921?

 7      MR. McDONALD:  Objection.

 8      THE COURT:  Sustained.

 9      MR. STRUMWASSER:  Q.  So you're still not sure

10 whether you wrote 921?

11      MR. McDONALD:  Objection.

12      THE COURT:  I'll allow it.

13      THE WITNESS:  I'm still not 100 percent sure that

14 I wrote 921 and --

15      MR. STRUMWASSER:  Q.  Back on 395, Page 116.

16 Okay.

17          This table has the introductory text that

18 reads, "Based on high level assumptions and timelines,

19 initial costs (development and operations) for the

20 integration activities have been estimated at

21 92 million."  Do you see that?

22      A.  Yes.

23      Q.  Would you agree that the table below

24 represents the aggregation of estimates?

25      A.  It appears to be an aggregation of estimates.
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 1      Q.  When somebody gets an estimate -- when

 2 somebody makes an estimate, is that placed in any

 3 central place?

 4      MR. McDONALD:  Objection, vague.

 5      MR. STRUMWASSER:  Q.  For IT.

 6      MR. McDONALD:  At what point in time?

 7      THE COURT:  If you know.  2006?

 8      MR. STRUMWASSER:  Please.

 9      THE WITNESS:  It's difficult to answer because

10 estimates are used in a variety of ways.  So if I'm

11 simply communicating an estimate in a meeting forum to

12 share -- "We've taken a look at this, and here's our

13 estimate" -- I don't know whether that estimate would

14 go anywhere.

15          Your question was "Does that go anywhere?"

16 versus the very formalized estimate process that we

17 discussed around an SPRF or an IT enhancement,

18 absolutely; it's logged into the SPRF, would stay

19 tracked with that, would also be available for IT

20 individuals to charge their time to that SPRF.

21          So I think it depends on what -- what's to be

22 done with the estimate on where it would go.

23      MR. STRUMWASSER:  Q.  So an IT estimate that

24 provides a project that employees can charge to, that

25 is necessarily the product of an SPRF process?



15311

 1      A.  I believe that's the case.

 2      Q.  And the SPRFs including the estimates that

 3 have been approved are found in a database that's

 4 accessible to management?

 5      A.  That's correct.

 6      Q.  Do you have any doubt that these numbers

 7 represent SPRF estimates, these numbers at 116?

 8      MR. McDONALD:  Objection, lacks foundation.

 9      THE COURT:  If you know.

10      THE WITNESS:  I would highly doubt these represent

11 SPRF estimates.

12      MR. STRUMWASSER:  Q.  Would you have sponsored an

13 SPRF to get -- would you have sponsored an SPRF in

14 2006, the first half of 2006, for the EPDE process

15 development?

16      A.  I would have -- I believe I would have

17 sponsored SPRFs for both the EPDE extract module and

18 the PHS autoload module.

19      Q.  Would you have submitted those prior to

20 June 20 of 2006?

21      A.  Absolutely.

22      Q.  And they would have been approved or

23 disapproved by then?

24      A.  Correct.

25      Q.  So at the time of this, there were official
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 1 estimates supported by SPRFs, right?

 2      A.  I would agree there were some -- there

 3 certainly were some official SPRFs supported by

 4 estimates, yes.

 5      Q.  But you highly doubt that those SPRF numbers

 6 are in this table?

 7      A.  That's not what I said.  I said that I highly

 8 doubt that the numbers on Slide 4 here were all

 9 formalized in SPRFs.

10      Q.  So the way you answered that, I take it that

11 you think that some of these numbers are based on SPRFs

12 and others may not be?

13      A.  I would agree with that.

14      Q.  Your SPRFs would be in the "Network

15 Integration" row?

16      A.  That would be the logical home for them, yes.

17      Q.  Do you know if anybody else's SPRFs would be

18 in that row?

19      A.  It's unclear to me, but I would certainly

20 assume any work that network management, for example,

21 would need would be included in that row.  No other

22 logical home for network management here.

23          I would think -- if there were even needs

24 for -- I'm trying to think what else might fall into

25 that category.  Maybe we'll use network management as
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 1 an example of another area that would be rolled up into

 2 this bucket.

 3      Q.  Would you agree that, by the time of this

 4 document, June 20th, that all of the SPRFs should have

 5 been submitted at least as placeholders?

 6      MR. McDONALD:  Objection, vague.  All the SPRFs

 7 with respect to the --

 8      MR. STRUMWASSER:  The PacifiCare integration

 9 development.

10      THE COURT:  If you know.

11      THE WITNESS:  I think it's important to clarify

12 because this is -- this page reflects integration and

13 migration and certainly the migration costs.  So it's a

14 very -- this would have been a very broad scope.  Would

15 have been -- it would have included integration of the

16 ILIAD and RIMS database -- or ILIAD an NICE databases

17 in addition to RIMS, and it would have also included

18 estimates for the cost to migrate the PacifiCare

19 business fully onto the United platform.

20      MR. STRUMWASSER:  Q.  Mr. Lippincott, you said

21 this was the integration and migration.  But in fact

22 the title says "PHS Integration/Migration," doesn't it?

23      A.  Correct.

24      Q.  And the table sum says, "Total PHS

25 Integration," doesn't it?
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 1      A.  Yes, I see that.

 2      Q.  Now, with that in mind, would you agree that

 3 all of the SPRFs that were necessary for PacifiCare

 4 integration should, by December 20th, have been

 5 submitted either as genuine estimates or as

 6 placeholders?

 7      A.  By June 20th?

 8      Q.  Mm-hmm.

 9      A.  I would disagree.  In fact, you know, I

10 believe the -- the exhibit included a list of SPRFs in

11 varying stages of completion.

12      MR. McDONALD:  Your Honor, if I might bring the

13 full exhibit, I think it may include the pages that

14 Mr. Lippincott is thinking about.

15      THE COURT:  Sure.

16      THE WITNESS:  Thank you.

17          Each section -- each area that was included in

18 the program reviews towards the back, when we get into

19 the IT -- appears the section that IT would have

20 delivered, does have listings of SPRFs, several of

21 which are listed as "not started," "have no estimate."

22          And I'm sure -- just in scanning the list of

23 the SPRFs, for example, in the NDB area, it's not clear

24 to me that this would have been inclusive of every SPRF

25 required to have supported the migration of the
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 1 business to the United platform.  There are some here,

 2 but it looks to me incomplete.  And I see a lot of

 3 blanks.  So that's why I would argue that I don't

 4 believe it's entirely based -- that every SPRF should

 5 have been submitted and estimated by this time.

 6      MR. STRUMWASSER:  All right.

 7          923?

 8      THE COURT:  Correct.  An e-mail with a top date of

 9 June 2nd, 2006.

10          (Department's Exhibit 923, PAC0599683

11           marked for identification)

12      THE WITNESS:  Okay.

13      MR. STRUMWASSER:  Q.  Do you recognize this

14 e-mail?

15      A.  I see that I'm copied.  It does not -- I don't

16 recall this specifically, but I understand the

17 contents.

18      Q.  This is announcing the scheduling of an SPRF

19 walk through, right?

20      A.  That appears to be the purpose.

21      Q.  What's an SPRF walk through?

22      A.  I would define it as review of SPRFs for

23 this -- with the -- what's titled the PacifiCare

24 Integration Development Council.

25      Q.  Is "SPRF walk through" something -- is that a
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 1 term used at United other than for purposes of this

 2 e-mail?

 3      A.  It's a little unique.  I don't recall any

 4 other SPRF walk throughs.

 5      Q.  It's scheduled for June 20th.  That's the date

 6 of the stakeholder session regarding -- that 395

 7 concerns, right?

 8      A.  That is the date, yes.

 9      Q.  Is the stakeholder session the SPRF walk

10 through?

11      A.  I can only surmise that it appears to be

12 because of the list of SPRFs included in the June 20th,

13 document.

14      Q.  Mr. Lippincott, it says here that, "The

15 purpose of the meeting is to identify the scope and

16 approach of each effort, to ensure that the effort

17 falls within the realm of the integration effort and

18 determine if there are SPRFs that are superfluous to

19 the integration in order to meet the budget

20 requirements."  Do you see that?

21      A.  Yes.

22      Q.  What budget requirements are they talking

23 about here?

24      A.  It's unclear to me if they are meaning IT

25 queue capacity as a cap or some other kind of actual
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 1 dollar budget -- budget requirement.

 2      Q.  Were there dollar budget requirements in 2006?

 3      A.  For the company as a whole, certainly.

 4      Q.  Were there dollar budget -- were there dollars

 5 associated with SPRFs?

 6      A.  Only at the time that there -- that an

 7 estimate had been completed for the SPRFs.

 8      Q.  You have the full text of 395 there that you

 9 see, that Mr. McDonald just gave you?

10      A.  Yes.

11      Q.  Well, first of all, were budget requirements

12 discussed on June 20th?

13      MR. McDONALD:  Objection, vague, at least or --

14 lacks foundation in that the witness earlier testified,

15 I believe, as reflected in the second and third pages

16 of Exhibit 395, he had participated in, I believe, 30

17 minutes of a meeting that took looks like between 10:15

18 and at least 3:30.

19      THE COURT:  If you know.

20      THE WITNESS:  My recollection is I would have

21 attended the network and presented the network

22 integration section.  The network integration section

23 does have a page on network integration SPRFs.

24      MR. STRUMWASSER:  Q.  What page are you referring

25 to?
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 1      A.  1147.

 2      Q.  I really haven't gotten an answer to my

 3 question.  Were budget requirements discussed?

 4      A.  Budget requirements were not discussed that I

 5 recall during my -- the section that I presented at

 6 this meeting.

 7      Q.  If the table on 11467 was discussed, would

 8 that constitute a discussion of budget requirements?

 9      MR. McDONALD:  Objection, calls for speculation.

10      THE COURT:  Overruled.

11          If you know.

12      THE WITNESS:  I wouldn't consider it as such.  And

13 my main rationale for that would be, again -- even the

14 text of the network integration section specifically

15 discusses integrating all three of the PacifiCare

16 databases, includes the flow of the planned -- the data

17 load conceptual design on 1145 that actually shows the

18 planned feeds, EPDE feeds, from NDB to RIMS with SPRF

19 numbers, NICE and ILIAD, the SPRF numbers for RIMS

20 being the ones that were deployed, the EPDE extract and

21 load modules that were deployed in June of 2006.

22          The SPRFs to account for the EPDE extract

23 module into NICE and ILIAD would be 13110.  And in

24 13110 on 1147, there's -- says "Not Started" and total

25 current estimate is zero.  So I know that this was
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 1 certainly in the scope of the planned integration, but

 2 we don't have estimates yet here.

 3          So I feel like this is an incomplete listing

 4 of SPRFs and really not a discussion of budget.

 5      Q.  And by saying "this is an incomplete listing

 6 of SPRFs," you're saying 1116 is?

 7      A.  I'm saying 1147 and 48, for the section that

 8 I'm aware of, the network integrations, that, due to

 9 the fact that several critical SPRFs have no estimate

10 yet entered would lead me to believe that the estimates

11 reflected on 1116 do not represent the fact that they

12 were all entered into as SPRFs estimated and would

13 represent a budget as a result.

14      Q.  So the SPRFs for RIMS are 11863 and 13769?

15      A.  That appears to be the case here.

16      Q.  So we see on 1147, the SPRF number for 11863,

17 am I right, second to last row?

18      A.  Yes.

19      Q.  $35,000 or is that $35 million?

20      A.  Seems to reflect $35,000.

21      Q.  And do you see -- I don't.  Do you see 13769?

22      A.  Third row.

23      Q.  We don't have a number for that?

24      A.  No number.  It appears that this would

25 actually have been -- so as I read this now, it's
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 1 refreshing my memory.

 2          We -- the 11863 would have been what appear to

 3 be the California PPO extract.  And then the 11 -- I'm

 4 sorry -- 13769 would appear to be an SPRF for the

 5 non-California PPO, so the remaining states.

 6      Q.  Mr. Lippincott, can you identify which of

 7 these rows correspond to the work that went live three

 8 days later?

 9      A.  Certainly 11863 is what was current plan

10 deployed at 6/17, so this would have gone live.  Are

11 you asking if I see any others?

12      Q.  Mm-hmm, that would have been applicable

13 specifically to RIMS PPO in California.

14      A.  I don't see -- I would expect to see the

15 PacifiCare autoload program on this list because

16 there's other references to PacifiCare modules.  I

17 don't know why I don't see it on this list.

18      Q.  Even just the EPDE module cost more than

19 $35,000, didn't it?

20      A.  That seems low to me.

21          It's unclear to me -- while I had this slide

22 in my section, I'm positive I would not have -- this

23 was representative list for the audience in my section

24 to say, "Here's SPRFs around network integrations and

25 how we define the work."
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 1          Most likely we left it -- I can't imagine

 2 stepping row by row in this section with the audience,

 3 especially since this page is duplicated again later in

 4 the NDB section that Bruce Gray, the IT leader,

 5 presented.

 6          So I did not produce this slide.  I would not

 7 have reviewed each number on here to validate its

 8 accuracy.  I will agree that that number seems low, but

 9 I could be wrong.  Perhaps that's what it took.

10          I guess another reason that -- it seems like

11 the total of these numbers I wouldn't expect to match

12 to the estimates on Slide 4.

13      MR. STRUMWASSER:  I think we can probably --

14      THE COURT:  All right.  Done as much as we can?

15      MR. STRUMWASSER:  Yeah, I think so.

16      THE COURT:  Okay.  And we're not -- we will return

17 on the 24th.  What time do you want to start?

18      MR. STRUMWASSER:  9:00 o'clock.

19      THE COURT:  All right.  9:00 o'clock on the 24th.

20          (Whereupon, the proceedings recessed

21           at 3:43 o'clock p.m.)

22

23

24

25
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 1 Monday, January 24, 2011             9:14 o'clock a.m.

 2                         ---o0o---

 3                   P R O C E E D I N G S

 4      THE COURT:  All right.  We'll go forward.  This is

 5 on the record before the Insurance Commissioner of the

 6 State of California in the matter of PacifiCare Life

 7 and Health Insurance Company.  This is OAH Case

 8 No. 2009061395, Agency UPA 2007-00004.

 9          Today's date is January 24th, 2011.  Counsel

10 are present.  Respondent is present in the person of

11 Ms. de la Torre.

12          We had a discussion off the record about some

13 of the documents that are -- I'm viewing in camera.

14 I'm going to turn over to Mr. Kent CMA02714, 02653,

15 02650, and 02718.  And 0710 [sic] through 02712.

16      MR. STRUMWASSER:  I don't think that -- I suspect

17 that's not the right -- that last document, I think the

18 numbers got transposed.

19      THE COURT:  02710 to 2712.

20      MR. STRUMWASSER:  Thank you.

21      THE COURT:  All right.

22      MR. KENT:  Thank you, your Honor.

23      THE COURT:  They're going to -- there's one

24 document so far that I found that was totally

25 irrelevant.  It was about a complaint between a doctor



15327

 1 and a hospital, had nothing to do with PacifiCare or

 2 United.  Then the rest of them are e-mails that are

 3 related to the matter but are either attorney work

 4 product or irrelevant.  And they're going to do that on

 5 a log and then return the documents back in case they

 6 become relevant.

 7      MR. GEE:  Yes, your Honor.

 8      THE COURT:  Okay?

 9      MR. GEE:  Yes, your Honor.

10      MR. KENT:  Understood.  There may be an issue

11 about the specificity of the log.

12      THE COURT:  Let's look and see.

13      MR. KENT:  We've had some disagreements over that

14 in the past.

15      THE COURT:  All right.  Let's see what it looks

16 like.

17          All right.  Are you ready to call your next

18 witness?

19      MR. STRUMWASSER:  Yes, your Honor.  And just for

20 clarification, we're calling a witness in our case as

21 an accommodation to fill in a calendar that was long

22 ago unfilled in.

23          So with that understanding, the Department

24 calls Samia Soliman.

25          (Witness sworn)
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 1                      SAMIA SOLIMAN,

 2          called as a witness by the Department,

 3          having been first duly sworn, was

 4          examined and testified as hereinafter

 5          set forth:

 6      THE COURT:  Please be seated.  Please state your

 7 first and last name and spell them for the record.

 8      THE WITNESS:  S-A-M-I-A, S-O-L-I-M-A-N.

 9      THE COURT:  S-A-M-I-A?

10      THE WITNESS:  Mm-hmm.

11      THE COURT:  S- --

12      THE WITNESS:  -- -O-L-I-M-A-N.

13      MR. KENT:  And, your Honor, excuse me.  Before we

14 get started, we understood that Ms. Soliman was here as

15 a rebuttal witness.  I want to make that real clear.

16      THE COURT:  I don't remember now, but we did stick

17 this in to accommodate the schedules.

18      MR. KENT:  She otherwise would be testifying at

19 the very back end of the case but as a rebuttal

20 witness.

21      THE COURT:  Right.

22          Is that right?

23      MR. STRUMWASSER:  I don't think it matters.  Her

24 testimony is going to be rebuttal testimony.

25      THE COURT:  All right.  Go ahead.



15329

 1           DIRECT EXAMINATION BY MR. STRUMWASSER

 2      MR. STRUMWASSER:  Q.  Ms. Soliman, I'm going to

 3 distribute some exhibits.

 4          And, your Honor, I'm going to do this in a

 5 batch in the interest of time.

 6      THE COURT:  Okay.  Batches are good.

 7      MR. STRUMWASSER:  924, is that right?

 8      THE COURT:  We are on 924.  So is this entire

 9 thing 924?

10      MR. STRUMWASSER:  No, no.  Each one is a separate

11 document.

12      THE COURT:  Okay.  So the subpoena is 924?

13      MR. STRUMWASSER:  Correct.

14      THE COURT:  And the resume is 925?

15      MR. STRUMWASSER:  Right.

16      THE COURT:  The organizational chart is 926?

17      MR. STRUMWASSER:  The organization chart for '03.

18      THE COURT:  '03 is 926.

19          '06 is 927 -- I'll go over them again.

20          An organizational chart for '06 is 927, and an

21 organizational chart for 2009 is 928.

22          (Department's Exhibits 924 through 928

23           marked for identification)

24      THE COURT:  Let me go over them one more time.

25          A subpoena for Ms. Soliman is 924.
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 1          The resume for Ms. Soliman is 925.

 2          The organizational chart for 2003 is 926.

 3          The 2006 organizational chart is 927.

 4          And 928 is the 2009 organizational chart.

 5      MR. STRUMWASSER:  Thank you, your Honor.

 6      Q.  Ms. Soliman, let me first ask you about

 7 Exhibit 924.  Do you recognize this document, the

 8 subpoena?

 9      A.  Yes, I do.

10      Q.  And this is the subpoena pursuant to which

11 you're appearing today?

12      A.  Yes, it is.

13      Q.  Ms. Soliman, what is your profession?

14      A.  I'm in IT.  I'm an manager of IT.

15      Q.  And one of my roles here is, as a stalking

16 horse for the court reporter, to remind you to keep

17 your voice up.

18      A.  Thank you.

19      THE COURT:  Thank you.  Keep your voice up for

20 her.

21      MR. STRUMWASSER:  Q.  By whom are you presently

22 employed?

23      A.  A consulting company called CDI Corporation

24 out of Texas.

25      MR. STRUMWASSER:  This could be a potential for a
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 1 confusion, your Honor, another CDI.  But I think it

 2 will now recede from our importance.

 3      Q.  And what are your current responsibilities for

 4 that company?

 5      A.  I'm managing data center consolidation.  And

 6 I'm managing a site for backup storage.

 7      Q.  Are you doing this with respect to a specific

 8 client of --

 9      A.  Our client is Northrop Grumman Corporation.

10      Q.  -- this company?

11          (Reporter interruption)

12      THE COURT:  You have to wait until he finishes the

13 question before you answer.

14      THE WITNESS:  I'm sorry.

15      THE COURT:  Because she can only take one person

16 at a time.

17          Lastly, just relax.  We're okay.  Nothing's

18 going to happen.

19      MR. STRUMWASSER:  Q.  Is there a specific client

20 of that company for which you are performing your

21 services right now?

22      A.  Yes, the client is Northrop Grumman

23 Corporation.

24      Q.  And Ms. Soliman, in your work as an IT

25 consultant, are there any areas of specialization that
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 1 you've developed?

 2      A.  My specialty for the longest time was

 3 application development and installation.  And the last

 4 couple of years in UnitedHealth Group/PacifiCare, I

 5 also did a lot of QA testing management and offshore --

 6 and a lot of offshore as well, offshore and

 7 outsourcing.

 8      Q.  And QA is?

 9      A.  Quality assurance testing.

10      Q.  Directing your attention to Exhibit 925, is

11 this a correct copy of your professional resume?

12      A.  Yes, it is.

13      Q.  For how many years have you been engaged

14 roughly in the IT industry?

15      A.  Over 22, 24.

16      Q.  Do you have any sense of how many companies

17 you have provided your services for?

18      A.  Between 18 and 20.

19      Q.  Ms. Soliman, you previously worked for

20 PacifiCare, correct?

21      A.  Yes, I did.

22      Q.  For what -- what period were you employed by

23 PacifiCare?

24      A.  I was hired into PacifiCare in November 2003,

25 and I stayed with the company through the acquisition
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 1 of United.  And I was terminated in February 2009.

 2      Q.  After the acquisition, you became an employee

 3 of United?

 4      A.  Yes.

 5      Q.  What was your title when you joined PacifiCare

 6 in 2003?

 7      A.  Vice president information technologies.

 8      Q.  Were you in the IT department of PacifiCare?

 9      A.  Yes, I was.

10      Q.  To whom did you report?

11      A.  I reported to Gary Ahwah.  He was at the time

12 the CTO, chief technical officer, of PacifiCare.

13      Q.  Chief technical officer?

14      A.  Mm-hmm.

15      Q.  Directing your attention to Exhibit 926 --

16 this is obviously not a full organization chart.  But

17 does this partial organization chart accurately reflect

18 where you were in the organization in 2003 when you

19 were retained?

20      A.  Yes, it is.

21      Q.  At the time of the acquisition by United, what

22 was your title?

23      A.  I was still a vice president of IT.

24      Q.  And you were still reporting to Mr. Ahwah?

25      A.  Yes, I was.
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 1      Q.  Does Exhibit 927 correctly reflect your

 2 position in the organization as of 2006, as of the time

 3 of the acquisition?

 4      A.  Yes, as of January --

 5      MR. KENT:  Objection.  Vague.

 6      THE COURT:  I'm sorry?

 7      MR. KENT:  Vague.

 8      THE COURT:  I'll allow it.

 9      MR. STRUMWASSER:  Q.  The answer was yes?

10      A.  Yes, I was.  In January that was case, yes.

11      Q.  Now, while you were working at PacifiCare

12 prior to the acquisition, what systems did you have

13 responsibility over?

14      A.  I had the portals, internal and external Web

15 portals, of PacifiCare.  I had medical management

16 applications.  I had legal applications, HR

17 applications, data warehousing, finance, and a new

18 customer service application as well.

19      Q.  Did you have any responsibility over RIMS?

20      A.  No, I did not.

21      Q.  When did you leave United?

22      A.  February 2009.

23      Q.  Why did you leave?

24      A.  My position was terminated.  I was laid off.

25 Sorry.  My position was eliminated.  I was laid off.
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 1      Q.  Does Exhibit 928 correctly represent your

 2 position in the organization at the time of your

 3 departure?

 4      A.  Yes, it does.

 5      Q.  Were other legacy PacifiCare IT employees

 6 being laid off around this time when you left?

 7      A.  There were.  I don't know how many, but there

 8 were.

 9      Q.  Were you told why you were being laid off?

10      A.  There was a reorganization.  My position was

11 eliminated.

12      Q.  Do you recall if anybody else was eliminated

13 about the same time?

14      A.  My boss --

15      MR. KENT:  Objection, irrelevant.

16      THE COURT:  I'm sorry?

17          Overruled.

18          Your boss?

19      THE WITNESS:  My boss announced the next day that

20 he was leaving as well.

21      MR. STRUMWASSER:  Q.  That was Mr. Ahwah?

22      A.  Yes.

23      Q.  Now, were there any significant layoffs

24 between the time of the acquisition, beginning of '06,

25 and the time you left?
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 1      A.  There were pockets of layoffs, yes, there

 2 were.

 3      Q.  Following the acquisition, immediately after

 4 the acquisition closed, did you have any -- well, first

 5 of all, immediately after the acquisition closed, was

 6 there an understanding, to your knowledge, among IT

 7 people about whether there were going to be layoffs of

 8 PacifiCare employees?

 9      MR. KENT:  No foundation, calls for speculation.

10      THE COURT:  Sustained.

11      MR. STRUMWASSER:  Q.  Do you know whether there

12 was any -- were there conversations during the early

13 period after the acquisition about job security and

14 potential layoffs?

15      A.  There was a lot of fear about loss of jobs.

16 And there were several resignations from my team.

17      MR. KENT:  Move to strike as nonresponsive.

18      THE COURT:  I'll allow it.

19      MR. STRUMWASSER:  Q.  Immediately after the

20 acquisition closed, how many people did you lose off of

21 your team due to voluntary departures?

22      A.  Either 27 or 28 in a period of about two and a

23 half months.

24      Q.  At the time -- at the time of the acquisition,

25 how many people were on your team?
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 1      A.  Between employees and onshore and offshore

 2 consultants, I had over 300.

 3      Q.  Now, following the layoff in 2006, early 2006,

 4 did you have any responsibility or involvement in

 5 planning of layoffs in IT?

 6      A.  Not in planning of layoffs, per se, but it was

 7 providing candidates that could be potentially cut.

 8      Q.  Did you have a regular process for providing

 9 such candidates?

10      A.  We would be asked to provide an updated list

11 once every couple of months to a quarter.

12      Q.  And that was a list that you prepared

13 personally?

14      A.  Yes.

15      Q.  And to whom did you give that?

16      A.  To Mr. Gary Ahwah.

17      Q.  When did this process of providing regular

18 lists of potential layoffs begin?

19      MR. KENT:  Objection, relevance.  How is this tied

20 to anything to do with the violations in this case?

21      THE COURT:  All right.  What's the relevancy?

22      MR. STRUMWASSER:  We have massive IT failures and

23 the -- the management of the IT department, the loss of

24 institutional knowledge, the cuts.  All of those are

25 relevant.  They are the contributing causes to the
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 1 violations.

 2      THE COURT:  I'll allow it.

 3      MR. KENT:  Your Honor, those are nice broad

 4 assessments that, after a year, we have not seen any

 5 evidence that would tie this type of questioning to any

 6 of the alleged violations in the case.  If

 7 Mr. Strumwasser wants to talk about a specific

 8 so-called failure in IT that led to some or arguably

 9 led to some kind of alleged violation, that's fine.

10 Otherwise, we're just spinning our wheels.

11          First, a moment ago, he was asking questions

12 about layoffs and couldn't get any answer about actual

13 layoffs.  And then what we did hear about was people

14 leaving voluntarily.  Now we are we're flipping back.

15          This is all part of just some big picture he's

16 trying to paint about a bad company that had issues,

17 but he's not tying this to any of the alleged

18 violations in this case.

19      MR. STRUMWASSER:  Well, I will focus on the stuff

20 that is not demonstrably true based on only the last

21 three minutes.

22          The record is full of evidence of loss of

23 institutional knowledge.  It is full of evidence of

24 cuts in the IT department.  It is full of evidence that

25 the platforms involved in this case were not properly
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 1 maintained, were not properly staffed.  And it is full

 2 of evidence that there were too many cuts in the IT

 3 department and that it affected performance.  Some of

 4 that evidence we will be producing through this witness

 5 as well.  So...

 6      MR. KENT:  What I heard a moment ago was that this

 7 witness was asked if she had any responsibility for

 8 RIMS, and she said no.  I thought that was probably the

 9 only relevant question and answer we've had so far this

10 morning.

11      THE COURT:  Okay.  Overruled.

12          Go ahead.

13      MR. STRUMWASSER:  Do we have a pending question?

14      THE WITNESS:  I'd say in mid -- mid 2006 or so.

15      MR. STRUMWASSER:  Q.  For how long did that

16 process continue?

17      A.  It was going on through my departure.

18      Q.  And were there in fact people whom you put on

19 that list who were laid off?

20      A.  Yes, there were.

21      Q.  Immediately after the acquisition, did your

22 group, the people who directly and indirectly reported

23 to you, did they have any PacifiCare applications to

24 work on?

25      A.  There were PacifiCare applications to work on,
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 1 but the work was to slow down.

 2      Q.  Immediately after the acquisition, did your

 3 team, your group, have any United applications to work

 4 on?

 5      A.  Not for several months.

 6      Q.  So if you didn't have applications to work on

 7 for either PacifiCare or United, what were your people

 8 able to do?

 9      A.  They would charge their time to administrative

10 tasks.

11      Q.  Is it the case that everybody in your team was

12 required to charge his or her time to a specific

13 project?

14      A.  Everybody in IT was to charge their time to

15 either a project or administrative tasks.

16      Q.  So with no applications to work on, what did

17 you do about that?

18      A.  I started talking to my peers in other ITs in

19 United about the talent pool that I had in my staff

20 that could potentially work on United applications.

21      Q.  How did that effort go?

22      A.  Eventually, I ended up getting some work from

23 United on an application to do appeals management.

24      Q.  I'm sorry?

25      A.  Appeals management.
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 1      Q.  And --

 2      A.  And then I got some work for my team to work

 3 on United's customer service, the customer service

 4 application of United as opposed to PacifiCare.

 5      Q.  Ms. Soliman, do you know who Dave Wichmann is?

 6      A.  Yes, I do.

 7      Q.  In mid 2007, around June, do you recall

 8 Mr. Wichmann coming to Cypress to discuss the

 9 consequences of the layoffs that United implemented?

10      A.  I recall him coming to say the new direction

11 the company was going to take, yes.

12      Q.  To whom did he talk?

13      A.  Everybody in Cypress was invited, both on the

14 business side and on IT side.

15      Q.  Was there one or several such meetings?

16      A.  It was the same meeting scheduled numerous

17 times so people can go to different times of the

18 meeting.

19      Q.  Did you attend one of those meetings?

20      A.  Yes, I did.

21      Q.  What did Mr. Wichmann say?

22      A.  He talked about how the company felt that they

23 have cut too deep in California.

24      Q.  Do you remember specifically those words, "cut

25 too deep"?
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 1      A.  Yes, I do.

 2      Q.  Did he admit that it was a mistake to have

 3 laid off as many legacy PacifiCare employees as they

 4 did in 2006?

 5      A.  He said that management realized their

 6 mistake, and they apologized for it.

 7      Q.  Did Mr. Wichmann say anything about what

 8 United intended to do about this mistake?

 9      A.  They said they would build up in California

10 again.

11      Q.  After that June 2007 meeting, did you notice

12 any signs of a buildup in the IT department in

13 California?

14      A.  I did not notice a difference in California --

15 in IT, no.  But he was talking about IT and the

16 business, and I cannot speak for the business.

17      Q.  Understood.  Did the layoffs continue after

18 2007?

19      A.  Pockets of layoffs, yes.

20      Q.  Ms. Soliman, did you ever hear the phrase

21 "high touch" used in connection with the

22 pre-acquisition PacifiCare?

23      A.  PacifiCare model of dealing with providers and

24 members was considered high touch model.

25      Q.  Do you recall anybody saying that about
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 1 PacifiCare after the acquisition?

 2      A.  I recall that being mentioned in staff

 3 meetings, that we were viewed as a high touch company

 4 by other companies and by United.

 5      Q.  Was that in the context of something that was

 6 going to be preserved or changed about PacifiCare after

 7 the acquisition?

 8      A.  It was brought up as a distinct difference

 9 between United's approach and PacifiCare's approach,

10 that PacifiCare was more high touch than United was.

11      Q.  I believe you said that you performed work

12 after the acquisition in connection with the call

13 centers.

14      A.  Yes, I did.

15      Q.  And what was your -- what was the work that

16 you were performing there?

17      A.  We took over the United customer service

18 application completely.

19      Q.  What was the customer service application

20 called?

21      A.  It was called IDT, Intelligent Desktop.

22      Q.  You were working on maintaining IDT?

23      A.  Yes, we were.

24      Q.  Anything else you were doing with respect to

25 the call centers?
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 1      A.  Also eventually started to develop a new

 2 customer service application for the company.

 3      Q.  To replace IDT?

 4      A.  To replace IDT, yes.

 5      Q.  We've heard in this case some testimony about

 6 United's quality metrics with respect to customer

 7 service.

 8          Were you told about any of the metrics being

 9 used in the call centers?

10      A.  I knew there were a lot of metrics being used,

11 but I was not involved in them.

12      Q.  Were you told about -- specifically about how

13 any of them were being used?

14      MR. KENT:  Objection, no foundation.

15      THE COURT:  If you know.  If you know.

16      THE WITNESS:  Not in specifics about how the

17 metrics were use but that there were metrics and that

18 some of them were used potentially for gauging the

19 customer service reps' performance.

20      MR. STRUMWASSER:  Q.  Was any aspect of the

21 customer service reps performance described --

22 identified for you as being a matter of particular

23 interest?

24      MR. KENT:  Objection, no foundation.  This calls

25 for speculation.  These are a little conversations.
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 1 Lay a foundation that maybe she talked to somebody who

 2 had personal knowledge of something that has to do with

 3 this case.

 4          (Record read)

 5      THE WITNESS:  I visited customer service centers.

 6 Part of what was -- what we were shown was that the

 7 customer service reps' performance was reviewed in

 8 terms of how long they stay on the phone and how fast

 9 they can close the call.

10      MR. STRUMWASSER:  Q.  And were you specifically

11 told by the people in the customer service center that

12 that was a metric that the employees were being

13 measured by?

14      A.  Yes.

15      Q.  Did they tell you what the goal was of that

16 measurement?

17      A.  The goal was to keep the calls as short of

18 possible and to get as many calls in a day as possible.

19      Q.  Ms. Soliman, we've had testimony here from

20 Ms. Berkel and some other witnesses of PacifiCare's

21 that, following the acquisition of PacifiCare by

22 United, resources were never constrained.  Ms. Berkel

23 said that whenever she asked for resources they were

24 given.

25          In your area in the IT department, do you
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 1 agree that, following the acquisition, resources were

 2 never constrained?  And by resources I mean funding and

 3 personnel.

 4      A.  No, that was not the case.  We did have

 5 challenges getting positions approved, fulfilled.

 6      Q.  After is acquisition, did you have experience

 7 trying to get funding for IT projects?

 8      A.  Yes, we had -- we had projects also, the

 9 amount of funding we would request would be scrutinized

10 or turned down, either cut or completely not approved.

11      Q.  After the acquisition, did you ever have to

12 ask for more personnel for pending projects?

13      A.  On occasion I did, yes.

14      Q.  What would happen?

15      A.  Sometimes it would take too long to get them

16 approved, and sometimes they don't get approved at all.

17      Q.  Ms. Soliman, do you know Divina Way?

18      A.  Yes, I do.

19      Q.  She worked in the IT department, right?

20      A.  She did.

21      Q.  Ms. Way testified that, while there were some

22 initial difficulties in learning how to get funding for

23 projects, once legacy PacifiCare employees learned the

24 procedure, there was no problem in getting funding for

25 projects.
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 1          Is that consistent with your experience?  Once

 2 you learned the system, you did not have difficulty

 3 getting funding for projects?

 4      A.  No, it was -- no.  That is not consistent.  It

 5 was a learning curve for us to know how to get funding

 6 and where to get funding, et cetera.  But that was not

 7 the only issue of funding.  Sometimes we still would

 8 not get the funding.

 9      MR. STRUMWASSER:  920-?

10      THE COURT:  929 is an e-mail with a top date of

11 February 10th, 2006.

12          (Department's Exhibit 929, PAC0166072

13           marked for identification)

14      MR. STRUMWASSER:  That's 929, Ms. Soliman.

15      Q.  Ms. Soliman, do you recognize this e-mail

16 chain?

17      A.  Yes, I do.

18      Q.  It starts at the bottom with an e-mail from --

19 Med Amr?

20      A.  Amr, yes.

21      Q.  Who is he?

22      A.  He was one of the project managers of my team.

23      Q.  So he was a direct report to you?

24      A.  No.  He reported to a director who reported to

25 me.



15348

 1      Q.  He's referring to a DBA group.  What's that?

 2      A.  The database administration group.

 3      Q.  He's saying, "For your information, the DBA

 4 group dropped support to the DW system (all projects

 5 has been zeroed out) now we have to go thro IBM for any

 6 work which will slow us down."

 7          What is DW?

 8      A.  Data warehousing.

 9      Q.  What is that?

10      A.  These are repositories of information after

11 they've been processed in operations, such as claims

12 and claim payments, et cetera, et cetera.

13      Q.  Now, he says in parentheses "(all projects has

14 been zeroed out)."  Do you know what that means?

15      A.  I think what he means is that the budget for

16 development in 2006 was no longer available, which

17 means it's been zeroed out.

18      Q.  He says, "We now have to go thro" -- which I'm

19 assuming means "through" -- "IBM to do any work, which

20 will slow us down."  What do you understand him to be

21 saying here?

22      MR. KENT:  Objection, relevance.

23      THE COURT:  Overruled.

24      THE WITNESS:  That, if he needs to get work done

25 on the data warehousing systems, he would have to get
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 1 outside consulting work from IBM, which would take a

 2 long time to do.

 3      MR. STRUMWASSER:  Q.  Then we have Mr. Carruth's

 4 e-mail above.  Who is Mr. Carruth?

 5      A.  He was the consumer, one of the consumers of

 6 the data warehouse systems on the business side.

 7      Q.  A legacy PacifiCare employee?

 8      A.  Yes.

 9      Q.  He wants you to provide him the reasoning

10 behind cutting DBA support for existing DW systems

11 "when we still have normal maintenance and a few

12 projects in-flight."  What does that mean?

13      A.  There are still maintenance effort required to

14 maintain the existing data warehousing application, and

15 there was some projects that were active, in process.

16 So that's what he means.

17      Q.  Continuing in his e-mail, "These systems are

18 going to be around for quite a while, perhaps as much

19 as three or more years in some cases, so why are they

20 being abandoned by PHS IT?"  Do you understand what

21 systems Mr. Carruth is referring to in this sentence?

22      A.  Data warehousing systems.

23      Q.  Do you agree as of early 2006 --

24      A.  I'm sorry.  Can I correct that?

25      Q.  Sure.
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 1      A.  If we talked about what systems will be around

 2 for quite a while, then he was also referring to other

 3 financial systems than claims systems possibly.  But in

 4 the context of this communication, the interest is only

 5 in data warehousing.

 6      Q.  Did you agree as of early 2006 that these

 7 systems were going to be around for quite a while?

 8      MR. KENT:  Objection, your Honor, relevance.  I

 9 hate to keep bringing this up, but data warehouse is

10 not tied to any kind of alleged violations in this

11 case.

12          The other thing is this is way beyond any kind

13 of a rebuttal witness.  Neither side -- we didn't put

14 on any witnesses about data warehouse because it's not

15 part of the case.

16      THE COURT:  Go ahead.

17      MR. STRUMWASSER:  I mean, the point here is that,

18 first of all, it is direct rebuttal to the testimony

19 about budgeting.  And it is -- data warehousing has

20 claims implications.  But more to the point here, this

21 is all about the management of the IT function overall.

22      THE COURT:  I'm going to allow it.

23          But is there a pending question?

24          (Record read)

25      THE WITNESS:  I could not speak to how long
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 1 they're going to be around for, but there was no date

 2 they were going to be around for.  They just assumed

 3 there is no date and they will be around.

 4      MR. STRUMWASSER:  Q.  Now, your response at the

 5 top of this document, "ALL our PHS IT budget is being

 6 considered for synergies with United's initiatives,"

 7 what did you mean by that?

 8      A.  We were having meetings in an effort to look

 9 for synergies between the applications that PacifiCare

10 is running and the applications that United has going

11 on to see if there were synergies as in either saving

12 money on licenses or doing combined development or

13 things of that nature.

14      Q.  The next sentence, "Unlike prior acquisitions,

15 no separate integration budget has been allocated, so

16 the approved 2006 funding needs to be rationed and

17 reallocated to integration work," do you see that?

18      A.  Yes.

19      Q.  What prior acquisitions are you referring to

20 there?

21      A.  When PacifiCare had prior acquisition, for

22 example, AMS, there was integration budget for AMS,

23 separate than the development budget of AMS.

24      Q.  You go on to say, "You are seeing the affect

25 [sic] of us slowing down on prematurely burning the
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 1 funding that is being considered for reallocation."

 2 What does that sentence say?

 3      A.  Since our budget was not increased, the moneys

 4 that were approved for 2006, we were told to not spend

 5 them on PacifiCare work in case we need to spend them

 6 on integration.  So we were asked to, quote, "slow down

 7 the expenditure," unquote.

 8      Q.  Ms. Soliman, were you aware of a committee

 9 called the "Keep The Lights On" committee?

10      A.  KTLO, yes.

11      Q.  How did you learn of it?

12      A.  It was mentioned in meetings.  I was not part

13 of it.

14      Q.  What do you understand it to have been?

15      A.  To do minimum required maintenance work on

16 legacy applications to keep them running.

17      Q.  As to the integration of PacifiCare into

18 United more generally, do you recall United management

19 setting a timeline for completing the integration?

20      A.  There was a timeline -- there was a target

21 date set in 2006 to be completed by middle of 2007.

22      Q.  The integration was to be completed by the

23 middle of 2007?

24      A.  Yes.  But that date --

25      Q.  Yes, well --
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 1      A.  -- was...

 2      Q.  First of all, in terms of the time when it was

 3 set in 2006, was there a sense in the IT department

 4 regarding whether there was a reasonable deadline?

 5      MR. KENT:  Objection vague, no foundation.

 6      THE COURT:  Overruled.

 7      THE WITNESS:  The -- my counterparts on legacy

 8 applications that are sizeable applications -- my

 9 counterparts who were in charge of sizeable legacy

10 applications in PacifiCare thought that the deadline

11 was totally unrealistic.

12      MR. STRUMWASSER:  Q.  And what happened to this

13 June -- this mid 2007 deadline to complete the

14 integration?

15      A.  It was changed in late 2006 to early 2007.

16      Q.  That is to say, in late 2006 or early 2007,

17 the mid 2007 deadline was changed?

18      A.  Yes.

19      Q.  Was a new deadline set?

20      A.  There were stages of integration defined,

21 different work packages.  And they each had a date, but

22 I could not tell you what the dates were.  But it was

23 not 2007 anymore.

24      Q.  Did anyone ever tell you why United wanted to

25 complete the integration by 2007?
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 1      A.  What we were told is that this was

 2 precipitated by promises made to Wall Street.

 3      Q.  Ms. Soliman, are you familiar with the term --

 4      MR. KENT:  Objection.  Move to strike as just

 5 speculation, no foundation.

 6      THE COURT:  I'm going to strike it.  It's kind of

 7 out there.  Told by whom, when --

 8      MR. STRUMWASSER:  Okay.

 9      Q.  The comments you just made about the

10 representations to Wall Street, from whom did you hear

11 that?

12      A.  From my boss, Gary Ahwah, in a staff meeting.

13      Q.  In what context was it stated?

14      A.  In the context of the date being unrealistic.

15      MR. STRUMWASSER:  I think that --

16      THE COURT:  All right.

17      MR. STRUMWASSER:  Q.  Now then, Ms. Soliman, are

18 you familiar with the term "fall forward"?

19      A.  Yes, I am.

20      Q.  When did you first encounter that term?

21      A.  The first time I heard it was in a meeting in

22 early February 2006, announcing how we're going to be

23 consolidating data centers.

24      Q.  Is fall forward a standard IT term that you

25 had encountered before 2006?



15355

 1      A.  No, it is not.

 2      Q.  You'd never heard it before?

 3      A.  No, I did not.

 4      Q.  And what do you understand the phrase "fall

 5 forward" to mean as it was being used by United?

 6      MR. KENT:  Objection, no foundation.

 7      THE COURT:  I'll allow it.

 8      MR. STRUMWASSER:  Q.  Go ahead.  Answer the

 9 question.

10      A.  When it was mentioned to us, it was mentioned

11 that fall forward means errors would be expected, and

12 rather than spend too much time predicting the errors,

13 we would actually fix them after they occur.

14      Q.  After they occurred in implementation or in

15 testing?

16      A.  Yes.  After implementation, whatever errors

17 would occur, we would fix them and continue.

18      Q.  So was there an assumption, then, going in

19 under fall forward that there would be errors?

20      MR. KENT:  Calls for speculation, vague.  I don't

21 know what we're talking about anymore.

22      THE COURT:  Overruled.

23      THE WITNESS:  Please repeat the question.

24          (Record read)

25      THE WITNESS:  Yes, that in case there would be
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 1 errors, they would be fixed, yes.  They would be fixed

 2 after implementation.  That's the assumption.

 3      MR. STRUMWASSER:  Q.  Now, your experience in IT

 4 generally, does it ever happen that applications are

 5 put into production with known errors in them?

 6      A.  Yes.  And the key word here is "known."

 7      Q.  And what?

 8      A.  The key word is "known errors," as opposed to

 9 just put them in and find out the errors after we put

10 them in.

11      Q.  And prior to the implementation, to whom would

12 those errors be disclosed?

13      A.  If we were going to put something in with

14 errors in it, we have to divulge the errors to the

15 business and divulge the impacts to the business and

16 get the business approval to put it into production

17 with these known errors.

18      Q.  Was that the case also, that disclosure to

19 business and their approval for the errors that were

20 contemplated in fall forward?

21      A.  Fall forward does not make the assumption that

22 you know the errors beforehand.

23      Q.  Do you recall any examples of fall forward in

24 which an application was put into production with the

25 assumption there would be errors?
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 1      A.  Not in my area.

 2      Q.  What about with respect to provider portals?

 3      A.  The provider portal that my team worked on in

 4 mid 2006 -- actually, my counterparts in New Jersey

 5 were okay with putting it into production without

 6 testing.

 7      Q.  Did you ask them about that or question the

 8 decision?

 9      A.  I did.  I told them, "What happens if the

10 business doesn't like it, if the application completely

11 fails?"

12          And I got the response of, "Well, they

13 just" -- "they don't have to use it.  We'll just back

14 it out."

15      Q.  You said you heard the phrase "fall forward"

16 for the first time in the middle of 2006.  From whom

17 did you hear it?

18      A.  Mike Connolly.

19      Q.  Who was he?

20      A.  He was the -- by the way, that was in February

21 2006, not --

22      Q.  Oh, thank you.

23      A.  He was speaking to IT managers and above about

24 the plans to consolidate data centers.  And he was

25 explaining that it's a very aggressive plan and that
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 1 they will employ fall forward as they had in the past.

 2      Q.  Was one of the data centers being discussed in

 3 this context the conversion to the Egan data center?

 4      A.  Eventually that's what it was.  At the time

 5 there was no names mentioned.  Yes.

 6      Q.  This terms "fall forward," is that a term you

 7 would hear frequently during your tenure with United?

 8      A.  It was -- it was heard in presentations and

 9 meetings.

10      Q.  Was it heard in a context in which people said

11 "fall forward" then they defined it, or did you have a

12 sense that it was just said and everybody was expected

13 to understand what it meant?

14      MR. KENT:  Calls for speculation.

15      MR. STRUMWASSER:  I don't know that there's

16 anything speculative about it.  I'm asking whether it

17 had to be defined, whether it was being defined in

18 meetings.

19      THE COURT:  I'll allow it.

20      THE WITNESS:  It was actually a joke.

21      MR. STRUMWASSER:  Q.  It was actually a what?

22      A.  It was a joke in IT, this term.  I'm sorry.

23      Q.  So people would use it without feeling a need

24 to define it each time?

25      A.  Yes.
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 1      Q.  Since you've left United, have you ever

 2 encountered this term or any term with a similar

 3 concept?

 4      A.  No, I have not heard fall forward anywhere

 5 else before or after.

 6      Q.  Ms. Soliman, Ms. Way testified that fall

 7 forward means putting applications into production.  Do

 8 you agree that that is a good definition of fall

 9 forward?

10      A.  I think that's only half the definition.

11      Q.  What's missing?

12      A.  The fact that errors would be expected,

13 unknown errors would be expected and would be fixed

14 after implementation.  That's exactly what fall forward

15 means.

16      Q.  Ms. Soliman do you remember participating in

17 an employee survey around March of 2007 regarding the

18 level of engagement of United and PacifiCare employees?

19      A.  Yes, there was one.  There was more than one

20 later also.

21      Q.  Well, specifically with respect to the March

22 2007 one, I'd like to show the witness, your Honor, a

23 copy of 678 in evidence.

24      THE COURT:  All right.

25      MR. STRUMWASSER:  And 678 is a very voluminous
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 1 document.  I've just got a couple of pages.

 2      THE COURT:  All right.

 3      MR. STRUMWASSER:  Q.  Ms. Soliman, my question for

 4 you on this exhibit is on the second page of the

 5 excerpt, Page 3005 using the Bates number on the

 6 bottom -- and the comment here is, "More often,

 7 products seem to roll out without much planning,"

 8 exclamation point.  "The 'fall forward' mentality

 9 should be eliminated," exclamation point.  "A product

10 that lacks proper quality should not be allowed to be

11 'implemented.'"

12          Is the use of the term "fall forward" here

13 consistent with your understanding of how it was being

14 used at United?

15      MR. KENT:  No foundation.

16      THE COURT:  I'll allow it.

17          Go ahead.

18      THE WITNESS:  Yes, it is.

19      MR. STRUMWASSER:  Q.  Ms. Soliman, is this your

20 response?

21      A.  No, it's not.

22      Q.  Have you ever seen the term "fall forward"

23 used in documents generated while you were at

24 PacifiCare -- at United?

25      A.  In documents?
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 1      Q.  Right.

 2      A.  I don't think so.

 3      MR. STRUMWASSER:  Well, let me see if I can

 4 refresh your recollection on that.

 5          I'm going to show the witness -- I'm going to

 6 give her two at the same time, 897 and 898.  And again,

 7 this is just a one-page excerpt from a voluminous

 8 document in each case.

 9      THE WITNESS:  I apologize.  I have seen it before.

10      MR. STRUMWASSER:  Q.  Okay.  So then let me just

11 ask you to take a look at 897.  I put Page 1591 in

12 front of you.  And on that page we have in a table,

13 second row, "NDB and Prime - fall forward resolution of

14 defects remaining in interface file."  What do you

15 understand fall forward to mean in this context?

16      A.  It's a release to fix errors that occurred

17 after implementation.

18      Q.  And it says to the right of that, "1 fall

19 forward issue resolved and 1 remains open with an

20 implementation date which is under evaluation."  What

21 do you understand fall forward to mean in this context?

22      MR. KENT:  I'm sorry.  Where are we?

23      THE COURT:  It's right to the right of that, that

24 starts with the words "PRIME" in caps.

25      MR. KENT:  Thank you.
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 1      MR. STRUMWASSER:  Starts at the end of the first

 2 line.

 3      Q.  What do you understand that reference to be?

 4      A.  One of the errors that were uncovered after

 5 implementation have been fixed and one more error that

 6 was uncovered after implementation is under evaluation.

 7      Q.  Now, if you would look at Exhibit 898,

 8 Page 4764 that I've provided you.  Do you see the

 9 statement there, in the second bullet in the first

10 group, "Build interface file feeds from CES, ACIS,

11 PRIME and NDB completed with 15 defects to be fixed in

12 a fall forward on 7/21/07"?  What do you understand

13 fall forward to mean in this context?

14      MR. KENT:  Objection, relevance

15      THE COURT:  Overruled.

16      THE WITNESS:  It's the same, that defects were

17 uncovered after implementation and then a release to

18 fix them took place and another one was going to take

19 place on 7/21.

20      MR. STRUMWASSER:  Q.  After the acquisition, did

21 you notice a change in the amount of preparation and

22 testing that IT was actually permitted to do before a

23 new process or application was implemented?

24      A.  In some of my areas, there was a testing

25 reduction request.
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 1      Q.  Before the acquisition, were there any --

 2 well, strike that.

 3          First of all, are there any standards in the

 4 IT industry for how much testing to be done for a

 5 development of an application?

 6      A.  The different methodologies in IT called for a

 7 certain percentage of testing compared to the amount of

 8 coding.

 9      Q.  What would a representative percentage be for

10 a development?

11      A.  Minimum, it would be 25 percent.  And I've

12 seen methodologies call for as much as maybe 55 or 60

13 percent.

14      Q.  Before the acquisition, did PacifiCare perform

15 testing at a level that, in your view, was consistent

16 with industry standards?

17      MR. KENT:  Objection, irrelevant.

18      THE COURT:  Overruled.

19      THE WITNESS:  We had -- the different managers and

20 different executives in IT had a direct say-so in how

21 much testing they want to do.

22      MR. STRUMWASSER:  Q.  Did they exercise that

23 say-so to observe the standards that were recognized in

24 the industry generally?

25      A.  I can only speak for my team, yes.
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 1      Q.  After the acquisition, when you were working

 2 under United management, was your group able to do the

 3 same amount of preparation and testing before the

 4 implementation?

 5      A.  In the incident -- in the case of the provider

 6 portal, no.  The provider portal was a United provider

 7 portal application, not a PacifiCare one.  We were not

 8 allowed -- we had no time to do testing.  We were not

 9 allowed any time to do testing.

10      Q.  Were there any other instances in which you

11 were not allowed to do the amount of testing you

12 thought was required?

13      A.  The specific one had to do with EDI.  This was

14 an ongoing negotiation to allow us to do sufficient

15 testing for EDI.

16      Q.  Did you get enough -- did you get authority to

17 do what you considered to be sufficient testing.

18      A.  We didn't think it was sufficient.

19      Q.  Who would reject your funding for testing?

20      A.  We -- I think -- my counterparts in New

21 Jersey, who were working on bigger applications than

22 EDI.

23      Q.  So people within the IT business?

24      A.  Yes.  And I there were some business

25 representatives who were questioning my estimates as
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 1 well.

 2      Q.  Did you ever say anything to United managers

 3 about the need for testing?

 4      A.  I would have to make repeated justifications.

 5      Q.  When you made those justifications, did you

 6 get what you needed?

 7      A.  Not hundred percent, no.

 8      Q.  What were -- was anything said to you when

 9 your requests for doing more testing were rejected?

10      A.  That we are overestimating, that United has

11 done this before on a much larger scale with a lot less

12 testing.

13      Q.  I believe you just referred a moment ago to

14 the EDI transition.

15      A.  Yes.

16      Q.  What was that?

17      A.  This was an initiative to convert incoming EDI

18 transactions from -- coming from partners, trading

19 partners and providers, to coming through a

20 clearinghouse.

21      Q.  So these were claims and other documents that

22 were coming from providers in some cases to PacifiCare?

23      A.  Yes.  They were claims and eligibility

24 transactions.

25      Q.  And Ms. Soliman, prior to the acquisition,
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 1 when a provider would submit a claim, let's just a say

 2 a claim, electronically, what was the first system at

 3 PacifiCare that that claim would hit?

 4      A.  We had preprocessor application that would

 5 handle the EDI transactions before they go anywhere

 6 else.

 7      Q.  What would be done with that submission in the

 8 EDI preprocessor under PacifiCare?

 9      A.  Certain values would be defaulted in the

10 transaction, depending on who the submitter was.

11      Q.  So if the EDI submission was lacking certain

12 information, the preprocessor filled it in?

13      A.  Goes to the mapping team that would map the

14 input that would come in from providers to the standard

15 EDI format.

16      Q.  Was there a different set of rules for each

17 provider or each transmitter?

18      A.  Yes, there was.

19      Q.  Under the EDI transition, what was the first

20 system on the insurance company side to receive that

21 same claim?

22      A.  I am sorry?

23      Q.  You said that in -- prior to the acquisition,

24 and I'm sorry to be unclear here.

25          Prior to the acquisition, a claim came in; it
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 1 hit the EDI preprocessor, right?

 2      A.  Yes, PacifiCare.

 3      Q.  After the EDI transition was put into place,

 4 what was the first system that the claim hit?

 5      A.  It would go to UFE first.

 6      Q.  UFE, U-F-E?

 7      A.  U-F-E.

 8      Q.  Did UFE provide the same level of filling in

 9 the blanks that the preprocessor had?

10      A.  No.

11      Q.  From the UFE, where did the data go?

12      A.  It would go from UFE to the gateway in

13 PacifiCare.

14      Q.  To the gateway?

15      A.  If it was deemed to be a PacifiCare

16 transaction, it would come from UFE to the gateway.

17      Q.  Now, I should have asked you this before, but

18 back in the pre-acquisition days, when a claim came in

19 and hit the preprocessor, where would it go after that?

20      A.  After it comes out of the preprocessor, it

21 would go to the gateway to be distributed to the

22 appropriate PacifiCare legacy application.

23      Q.  So under United, with the EDI transition, the

24 preprocessor was bypassed; is that right?

25      A.  Yes, that was the whole idea.
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 1      Q.  Now, was there a United clearinghouse involved

 2 in the EDI transition?

 3      A.  The clearinghouse that the providers were told

 4 to go through -- they could go to any clearinghouse

 5 they wish, or they would go to the clearinghouse that

 6 was acquired by United.

 7      Q.  What was that called?

 8      A.  ENS.  ENS.

 9      Q.  And if the provider used ENS, were they

10 charged a fee for it?

11      A.  Yes.  All the clearinghouses charge for

12 transactions coming in.

13      Q.  And if they chose to use a different

14 clearinghouse, was there any cost to the provider

15 associated with that?

16      A.  Yes, unless the provider has a deal to do it

17 for free, which was not likely.

18      Q.  What was the provider community reaction to

19 this change?

20      MR. KENT:  No foundation, calls for speculation.

21      THE COURT:  If you know.  If you know.

22      THE WITNESS:  I don't know.

23      THE COURT:  She doesn't know.

24      MR. STRUMWASSER:  I'm sorry?

25      THE WITNESS:  I do know.
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 1      THE COURT:  Go ahead.

 2      THE WITNESS:  All the providers -- first they were

 3 opposing to the idea, and they said they would submit

 4 their transactions elsewhere, definitely not to ENS.

 5 And others said they would just send it on paper

 6 instead of electronically.

 7      MR. STRUMWASSER:  Q.  Now, when the EDI transition

 8 went live, were there any problems with claims getting

 9 lost?

10      A.  Yes, yes there was.  Allow me to clarify that

11 the EDI transition was not a one-time thing.  It was an

12 ongoing process by United.  Every couple of months, we

13 do another provider.

14      Q.  And so as you would add a new provider, there

15 would be a new transition?

16      A.  Yes.

17      Q.  And as you were adding providers, did claims

18 get lost?

19      A.  Yeah, we would learn that some of them did,

20 yes.

21      Q.  In your opinion, what was the root cause of

22 the problem that -- of lost EDI claims?

23      A.  Well, part of it is we -- we did not build in

24 an automated audit control process from end-to-end.

25 And part of it was we didn't have legacy EDI staff to
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 1 manage that anymore.  And we didn't have legacy

 2 business EDI staff to watch this anymore.

 3      Q.  Are those problems that could have been

 4 detected through adequate testing before

 5 implementation?

 6      A.  It could have been, yes, if we had additional

 7 testing, yes.

 8          I was expecting to get -- I'm sorry.  I was

 9 expecting him to object.

10          Potentially, yes.  I mean, certainly if we had

11 tested more rigorously and on a wider scale, we could

12 have cut the damage.  But the fact that nobody was

13 tending or watching or looking for the rejects, neither

14 automated nor manually, was a problem as well.

15      MR. STRUMWASSER:  930, your Honor?

16      THE COURT:  Yes.

17          (Department's Exhibit 930, PAC0601815

18           marked for identification)

19      THE COURT:  An e-mail with a top date of April

20 9th, 2007.

21      MR. STRUMWASSER:  Q.  Are you ready?  Do you

22 recognize this document, Exhibit 930?

23      A.  Yes, I do.

24      Q.  Starting on the last page, 1818, the first

25 e-mail from you, you're responding to an inquiry
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 1 regarding problems that PacifiCare was having at that

 2 time with its EDI claims; is that right?

 3      A.  Yes, I was.

 4      Q.  An Arnie Paulson responds to you on 1817.  Who

 5 is Mr. Paulson?

 6      A.  He was on the business side.  He was one of

 7 the -- in finance.  He worked for Sue Berkel.

 8      Q.  And in the second numbered paragraph on 1817,

 9 he says, "Again assuming a new EDI vendor, it appears

10 that our relationship with the new EDI vendor began

11 early Feb-07 and that an EDI backlog accumulated until

12 2/22/07 when $234M were received."

13          What do you understand that sentence to be

14 saying?

15      A.  He was describing that the problem happened

16 before, and it just happened again, that some claims

17 were not processed.

18      Q.  And that's 234 million worth of claims?

19      A.  Well, he was trying to reconcile 234 million

20 to something.  I don't think it was $234 million worth

21 of claims.

22      Q.  Then his paragraph numbered 3, Mr. Paulson

23 wants to know if there are more EDI vendors scheduled

24 to come online in the future or to transition from

25 direct submission to PacifiCare claims to submission to
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 1 United front end.  Do you see that?

 2      A.  Yes.

 3      Q.  In No. 4, he says that, assuming there are

 4 more transitions planned, he wants to know what changes

 5 can be made to improve the process and avoid future EDI

 6 backlogs.  Do you see that?

 7      A.  Yes, yes.

 8      Q.  Then he has a follow-up mail above that, on

 9 1816, in his paragraph numbered 2 on that page about

10 root cause.

11          He says, "Root cause of the duplicates is that

12 error detection levels in the PHS HIPPA [sic] gateway

13 (all EDI claims go through this gateway on their way to

14 the PHS claims payment systems) are more stringent in

15 error detection levels than the United Front End (UFE).

16 As a result, some EDI claims batches were accepted

17 in UFE but then rejected by the PHS HIPPA gateway."

18          So this is now -- the HIPAA gateway was the

19 second stage in the pre-acquisition process, right?

20      A.  Yes.

21      Q.  And now it's again the second stage, but it's

22 without the benefit of the preprocessor, right?

23      A.  Correct.

24      Q.  And so what is -- what do you understand it to

25 be said here regarding the HIPAA gateway, PHS -- the
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 1 PHS HIPAA gateway having more stringent error detection

 2 levels?

 3      A.  UFE did not have as many edit criteria as the

 4 front end had or as the HIPAA gateway had.  As a result

 5 of that, transactions that would pass through UFE would

 6 pass as okay and they would not be returned to the

 7 provider to resubmit.  But once they get to the

 8 gateway, the gateway would reject them and would not

 9 pass them to the legacy systems.

10      Q.  So pre-transition, a transaction would come

11 in, and the preprocessor would fill in missing

12 information, right?

13      A.  Yes.

14      Q.  And if there was some information that was

15 missing that it didn't have, what would happen?

16      A.  It would either fill it or we'd return it to

17 the provider at that point.

18      Q.  And then if neither of -- if it filled it or

19 if it was okay to begin with, then it went down to the

20 gateway, right?

21      A.  Yes.

22      Q.  Then from the gateway, it would go to the

23 claims platforms, right?

24      A.  Yes, RIMS, ILIAD, NICE, yes.

25      Q.  And if UFE found claims that lacked
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 1 information, that it recognized lacked information,

 2 what would happen to those claims?

 3      A.  If UFE would find it, then UFE would return it

 4 to the submitter.

 5      Q.  If it went through UFE and went to the HIPAA

 6 gateway and it was defective, it lacked information,

 7 what would happen to it?

 8      A.  It would sit in a file that somebody should be

 9 looking at.

10      Q.  Were people looking at it?

11      A.  No.  I mean, eventually that was corrected.

12      Q.  Is it the case that PacifiCare or United was

13 unaware before this transition that the error detection

14 levels in the PHS HIPAA gateway were more stringent

15 than those in UFE?

16      A.  We knew that, yes.

17      Q.  So why wasn't anything done to address that

18 prior to implementation?

19      A.  The testing we had -- and we had testing with

20 our gateway and with UFE -- did not show any errors of

21 that nature.

22      Q.  Is this something that could have been

23 depicted by more thorough testing in the testing phase?

24      THE WITNESS:  Calls for speculation.

25      THE COURT:  Overruled.
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 1      THE WITNESS:  Most likely.

 2      MR. STRUMWASSER:  Q.  Continuing in Mr. Paulson's

 3 e-mail, "When this issue was discovered in Feb-07,

 4 error detection rules in the HIPPA gateway were relaxed

 5 and certain default values (trading partner-specific)

 6 were manually added to the rejected claims batches."

 7 Do you see that?

 8      A.  Yes.

 9      Q.  What does that mean?

10      A.  It meanings that we did two things.  One of

11 them is we allowed the HIPAA gateway to be less

12 stringent in the edits.  That was automated change.

13          And the other change is we actually had

14 somebody go in and look at the file that had the

15 rejected transactions and manually edit them to add the

16 missing values so they would be processed through the

17 gateway.

18      Q.  And Mr. Schumacher's No. 4 -- excuse me,

19 Mr. Paulson's No. 4 -- strike that.

20          Yeah, Mr. Paulson's No. 4, "There are more UFE

21 conversions planned for the future and I think we need

22 to be more deliberate about timing and preparation

23 prior to proceeding with these upcoming conversions."

24 Do you see that?

25      A.  Mm-hmm.
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 1      Q.  Do you agree that the company should have been

 2 more deliberate about timing and preparation before the

 3 first UFE conversion?

 4      A.  Yes.  We had very aggressive deadlines to

 5 meet, yes.

 6      Q.  Now, on 1815 and continuing on to 1816, we

 7 have an e-mail from Daniel Schumacher, who says, "We

 8 have 3 separate issues at PHS surfacing in the month of

 9 March that are driving significant levels of

10 unfavorable claim development."  Do you see that?

11      A.  I'm sorry.  Which page are you on?

12      Q.  Well, Mr. Schumacher's name appears at the

13 bottom of 1815, but the actual text begins at the top

14 of 1816.  And the first sentence was the sentence I

15 just read.  Do you see that sentence about the three --

16      A.  Yes, I do.

17      Q.  And he identifies the three here.  And he

18 says, with respect to the one that's identified for

19 5 million, "In the process of rerouting WebMD's EDI

20 submissions," what's he referring to there?

21      A.  There was a file that came from WebMD that had

22 $5 million worth of moneys that sort of was not

23 processed and disappeared for a while.

24      Q.  Do you know what happened to that file?

25      A.  By the time we researched it and found it, we
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 1 actually manually fixed it and reprocessed it.

 2      Q.  So until you did the manual fix, it was just

 3 lost in the system?

 4      A.  Yes, sitting in an unattended file.

 5      Q.  In the paragraph starting "1.5 million," there

 6 was 16,781 claims over the course of multiple EDI

 7 submissions that were rejected by PHS -- do you see

 8 that?

 9      A.  Yes.

10      Q.  Is that the same issue?

11      A.  It's the same cause.  Different issue.

12 Different amount and different numbers.

13      Q.  We see that the claims were received in

14 February of '07 but were not entered into the system

15 until March 19, right?

16      A.  Yes.

17      Q.  Do you know what was happening between those

18 dates?

19      A.  They were sitting in a file that was not

20 attended to.

21      Q.  Next paragraph, "I understand that the team

22 has put in place an audit process along each step of

23 the way after these issues have surfaced," this concept

24 of putting in place an audit process after the issues

25 surface rather than putting auditing in before
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 1 implementation, is that consistent with the fall

 2 forward strategy?

 3      A.  It would appear so, yes.

 4      Q.  The audit process he was referring to, do you

 5 know whether that was an automated or manual process?

 6      A.  This was a process that we developed over the

 7 course of a couple of weeks that consisted of six

 8 steps, and they were all six manual steps.

 9      Q.  Is that the process that Divina Way ran?

10      A.  Divina Way eventually owned it, yes.  May I

11 add something?

12      Q.  Did you know whether anybody proposed before

13 implementation -- I'm sorry?

14      THE COURT:  She'd like to add something.

15      MR. STRUMWASSER:  Sure.

16      THE WITNESS:  There was -- there was

17 potentially -- the ability to add, develop an automated

18 audit process instead of the six manual steps.

19      MR. STRUMWASSER:  Q.  Did anybody propose that?

20      A.  I proposed that, yes.  Myself and my team

21 proposed that.

22      Q.  Prior to implementation?

23      A.  No, after the error was detected.

24      Q.  What happened to that proposal?

25      A.  That proposal was rejected actually for budget
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 1 reasons.  There was -- budget for doing it was not

 2 approved.

 3      Q.  To your knowledge, was it ever suggested that

 4 United implement an audit trail before the transition

 5 was executed?

 6      A.  I don't recall.  I'm sorry.  I know that --

 7 part of fixing the problem after the fact was we can do

 8 an automated -- I think the automation was discussed

 9 earlier, but it was never submitted.  But after the

10 problem happened, we actually submitted it, and it was

11 rejected.

12      MR. STRUMWASSER:  If you wanted to take a break,

13 this would be a good time.

14      THE COURT:  Sure.

15          (Recess taken)

16      THE COURT:  All right.  We'll go back on the

17 record.

18      MR. STRUMWASSER:  Thank you, your Honor.

19          Showing the witness a copy of 566.

20      Q.  Okay.  Now, 566 is a July 2007 e-mail chain

21 regarding the UFE and the gateway.  And I see you're

22 not on it, but are you familiar with the events that

23 are being described here?

24      THE COURT:  She actually is on the very first one.

25      THE WITNESS:  I'm on the first one.
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 1      THE COURT:  And she gets dropped off.

 2      MR. STRUMWASSER:  Q.  So are you familiar with

 3 this issue?

 4      A.  Vaguely.  I mean, in general terms.

 5      Q.  Are you aware whether there were in fact

 6 continuing EDI problems in July of '07?

 7      A.  Oh, yes, there were.  Yes.

 8      Q.  The first page, Ms. Way identifies the root

 9 cause.  She says, "There was a business rule change

10 made within the last few weeks with the submitters to

11 allow this particular segment to be alphanumeric."

12          What do you understand this to be referring

13 to?

14      A.  Some modification took place in the gateway,

15 some code modification, to add a new business rule.

16      Q.  Mr. Paulson responds, saying, "It sounds like

17 PHS HIPPA gateway and UFE/ENS have different criteria

18 for what is an acceptable electronic claims submission.

19 UFE/ENS accept claims that PHS HIPPA gateway is not

20 prepared to accept."

21          Is that consistent with your recollection of

22 what was going on at the time?

23      A.  Yes, that's the same point that was made in

24 the previous exhibit.  He was just restating that.

25      Q.  Why wasn't this a problem that was identified
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 1 prior to the UFE transition?

 2      A.  Because the transactions that we tested with

 3 were from real productions ,and they only had a certain

 4 number of test cases built in.  We did not deliberately

 5 try to break the system.  We only tried to test with

 6 production data we had at the time.

 7      Q.  Is deliberately trying to break it a routine

 8 part of a well-designed testing phase?

 9      MR. KENT:  No foundation

10      THE COURT:  Overruled.

11      THE WITNESS:  Yes, it is.  And as test practices

12 go and methodologies in IT, the idea of testing is to

13 try to break the system and make sure it doesn't break.

14      MR. STRUMWASSER:  Q.  Ms. Soliman, as best you

15 recall -- well, strike that.

16          In Mr. Paulson's e-mail, he says, "This isn't

17 first time we've had this problem.  So far our solution

18 appears to be: let the system fail and then fix the

19 specific failure points."  Is that a manifestation, as

20 you understand it, of fall forward?

21      MR. KENT:  No foundation, calls for speculation.

22      THE COURT:  Overruled.

23      THE WITNESS:  I don't know if Arnie knew that term

24 exactly, but he's describing it.  He may have not heard

25 the term "fall forward."  But he's describe one of the
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 1 symptoms, one of the practices of fall forward.

 2      MR. STRUMWASSER:  Q.  The risk that there will be

 3 these kinds of breakdowns after implementation, is that

 4 a risk that was specifically raised prior to

 5 implementation in the case of the UFE system?

 6      A.  When my testing estimate and my testing

 7 practice was perceived as excessive and was questioned

 8 in terms of estimates, my counterpart in UFE said they

 9 really don't understand why I want to do this much

10 testing because UFE processes millions of transactions

11 as opposed to tens of thousands like we do, so why

12 would we want to do this much testing for a small

13 number of transactions.

14      Q.  As a consequence of that, were you not

15 permitted to do as much testing as you wanted?

16      A.  My testing budget was curbed, was put a limit

17 on.  And my testing duration was put a limit on.

18      Q.  Mr. Paulson says, "I wonder how many more

19 times we'll have similar problems if we continue down

20 this path.  Is there some way to get more proactive

21 about aligning the electronic claims acceptance

22 criteria between PHS HIPPA gateway and UFE/ENS?"

23          Ms. Soliman, was there a way to be more

24 proactive?

25      A.  What myself, through the EDI team, recommended
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 1 is that we actually have an automated audit trail that

 2 compares in to out to make sure that nothing falls in

 3 the cracks.

 4          We recommended such a solution.  I believe the

 5 budget was between 70- or $80,000 to do it.  And it was

 6 rejected.

 7      MR. STRUMWASSER:  931, your Honor?

 8      THE COURT:  Yes.

 9          (Department's Exhibit 931, PAC0277210

10           marked for identification)

11      THE COURT:  931 is an e-mail with a top date

12 January 8th, 2008.

13      MR. STRUMWASSER:  Q.  Ms. Soliman, do you

14 recognize this e-mail chain?

15      A.  To be honest with you, I saw it, yes.  But --

16 yes.

17      Q.  Can you summarize what's going on here?

18 What's the issue here?

19      A.  The batch size that was being submitted to the

20 HIPAA gateway was too large.

21      Q.  "Batch size"?

22      A.  Batch size, number of records in one file, one

23 batch, was too large.  And it was acceptable to UFE but

24 not acceptable to the HIPAA gateway, which resulted in

25 some records not getting processed.  And modification
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 1 was done to break up large sizes and large file sizes

 2 into smaller files so they would be processed.  And

 3 that change was going to go on the 29th, the 29th of

 4 January.

 5      Q.  Ms. Soliman, is this a problem, the files and

 6 bundles being too big, that you would expect to detect

 7 before implementation in a thorough and rigorous

 8 testing program?

 9      A.  Normally high end and low end number of

10 records is tested in testing, yes.

11      Q.  Eventually, did United implement an EDI claims

12 issues tracking spreadsheet system?

13      A.  Divina Way's team did, yes, as a result of

14 monitoring the transactions manually.

15      MR. STRUMWASSER:  I'm going to distribute what I

16 propose for 932 and 933 together.

17      THE COURT:  All right.

18          (Department's Exhibits 932 and 933,

19           PAC0598403 and PAC 0252144 respectively,

20           marked for identification)

21      THE COURT:  The top one is 932, an e-mail and

22 attachments with a top date of January 7th, 2008.

23          933 is an e-mail and attachments date August

24 4th, 2009.

25      MR. STRUMWASSER:  Q.  I just have minimal
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 1 questions for you about these two exhibits,

 2 Ms. Soliman.

 3          932 is -- is this one of the EDI issues

 4 tracking spreadsheets that you just testified about?

 5      A.  Yes, I -- allow me to say that this was

 6 produced by Divina Way's team.  I was one of the

 7 recipients of it, and I would only care about it if, as

 8 a result of detecting an error, I have to implement the

 9 system modification.  Other than that, I didn't really

10 care about it.

11      Q.  So both 932 and 933 were in this series of

12 weekly issues tracking sheet regarding EDI, right?

13      A.  Okay, 933 was August of 2009.  I was already

14 gone.

15      THE COURT:  I was just looking to see if that --

16      THE WITNESS:  Yeah, I was gone six months earlier,

17 five and a half months earlier.

18      THE COURT:  You're still on the recipient line.

19      MR. STRUMWASSER:  Q. Ms. Soliman, does this

20 reflect that, as of the time you left, there were still

21 EDI tracking -- EDI issues to be tracked?

22      A.  Well, in the lack of another tool, the manual

23 monitoring was it.  That doesn't necessarily mean there

24 were problems.  It just means they were monitoring them

25 manually.
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 1      Q.  Ms. Soliman, have you ever heard the term

 2 "siloing"?

 3      A.  Yes, I have.

 4      Q.  What do you understand it to be?

 5      A.  In general, or in United?

 6      Q.  Start with general.

 7      A.  In general, siloing means having different

 8 silos that are not connected, not related.

 9      Q.  What about with respect to United in

10 particular?

11      A.  It meant that a lot of hand-offs and

12 interactions between departments or teams was not

13 taking place.

14      Q.  In your opinion, was siloing a problem at

15 United?

16      A.  I think it was one of the things that we would

17 experience -- that myself would experience and my team

18 would experience in California is we would have to

19 track people to be in contact with to get the work

20 done.  And you establish a rapport with them, and

21 anything outside of the specific things they do, they

22 don't know anything about.  And then less than a year

23 later, the people you established a rapport with would

24 be gone, would not longer be doing that function.  And

25 you had to find out if that function existed and, if it
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 1 did, who did that.

 2      Q.  Ms. Soliman, who is John Santelli?

 3      A.  He was the chief of CIO.  He was my boss's

 4 boss.

 5      Q.  Let's have a can you spell Santelli for us?

 6      A.  I believe it's S-A-N-T-E-L-L-I -- or maybe

 7 it's S-E-N-T-E-L-L-I.  One or the other.

 8      Q.  In connection with the IT process, did you

 9 ever here Mr. Santelli comment on the quality of the IT

10 process at United?

11      A.  Santelli used to come to California maybe two

12 or three times a year.  And most times when he would

13 come, he would have an all-hands meeting where he

14 speaks to all of IT staff.  And in one of the meetings,

15 he was talking about how our processes were -- "We know

16 that they're broken, and we know they need to be

17 fixed."  And he said, quote, "Give us time to fix

18 them," unquote.

19      Q.  Did he lay out a plan for fixing them?

20      A.  No.

21      Q.  Taking you back to December of 2007, do you

22 recall attending a meeting Minnesota with United and

23 PacifiCare management?

24      A.  Yes, there was a meeting that had VPs and up,

25 yes.



15388

 1      Q.  How many people roughly were there, do you

 2 know?

 3      A.  I would say 400 to 450, a lot of people.

 4      Q.  What was the stated purpose of the meeting?

 5      A.  There were some presentation abouts our new

 6 branding and our new direction and the fact that we

 7 have a new CEO, Mr. Hemsley.

 8      Q.  Were presentations made by United executives?

 9      A.  Yes, several.

10      Q.  Were any of them associated with the marketing

11 and provider surveys?

12      A.  Surveys?

13      Q.  Yes.

14      A.  Because we were talking about branding, we

15 were also talking about the image of United out in the

16 field with brokers and with providers.  And there was

17 a -- a video clip about different brokers and providers

18 that they asked their opinion of UnitedHealth Group.

19 And the word "arrogant" was quoted several times.

20      Q.  "Arrogant"?

21      A.  In the clip, "arrogant."

22      Q.  Did any of the United executives who spoke at

23 this meeting address United's reputation for arrogance?

24      A.  Yes.  Mr. Hemsley talked about how we need to

25 change our image in the market.
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 1      Q.  And Mr. Hemsley then was one of the people who

 2 made presentations at this meeting?

 3      A.  Yes.

 4      Q.  And he was the newly installed CEO?

 5      A.  Yes.

 6      Q.  Did he specifically make reference to fall

 7 forward?

 8      A.  Yes.  He said in one of the speeches over

 9 dinner that we will no longer use the fall forward

10 methodology.

11      Q.  Do you remember him specifically using the

12 word "arrogant" or "arrogance"?

13      A.  When he referred to this video, yes.  He said,

14 "This is what the field thinks of us."  I believe there

15 was a -- there was another executive vice president,

16 who was later gone from the company.  He also talked

17 about arrogant.  He was in charge of marketing.

18      Q.  In charge of?

19      A.  Marketing.

20      MR. STRUMWASSER:  No further questions.

21      THE COURT:  Okay.  Did you want to start now, or

22 do you want to take a break or --

23      MR. KENT:  Well, your Honor, a couple things.

24          One, I had anticipated this would be a true

25 rebuttal witness.  That's not the way it's played out.
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 1 She's presented in a number of different areas, so

 2 we're going to need some time to put together the

 3 entire cross.

 4          I also, from a personal -- I was in bed with

 5 the flu last week, and so I'm -- I've got a head full

 6 of antihistamines.  So I just have a couple questions,

 7 and then we'll have to resume at -- on another day.

 8 We'll work with Mr. Strumwasser and find a convenient

 9 time.

10      THE COURT:  What about the rest of the -- well,

11 let's do that first.  Go ahead.

12      MR. KENT:  Okay.  All right.

13               CROSS-EXAMINATION BY MR. KENT

14      MR. KENT:  Q.  Ms. Soliman, my name is Ron Kent.

15 I represent PacifiCare.

16      A.  Hello.

17      Q.  Just a couple questions this morning, then

18 we'll pick up, as you heard, on another day.

19          When you left the company in 2009, did you

20 take any documents with you?

21      A.  No.  I took only my severance package.

22      Q.  No company e-mails or anything like that?

23      A.  No, I don't think so.

24      Q.  For purposes of your testimony here this

25 morning, what did you do to prepare?
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 1      A.  Mr. Strumwasser --

 2      THE COURT:  Wait, wait, wait, wait, wait.  You

 3 don't have to tell us what the attorney showed you.

 4      MR. KENT:  Well, we disagree, but -- I understand

 5 the Court.  But I need to make a record here.

 6      THE COURT:  Okay.

 7      MR. KENT:  So then we can have an objection, and

 8 the Court can rule on it.

 9      MR. STRUMWASSER:  Let me just -- I'll then

10 interpose a general objection about any questions about

11 my communications with Ms. Soliman.

12      THE COURT:  I understood that.  I have not had any

13 of your people divulge the things that they've

14 discussed with the attorneys.

15      MR. KENT:  There's a fundamental difference

16 between one of our employees or somebody that we have

17 an existing attorney-client relationship with and

18 someone who is a third party.  Someone who is a third

19 party, any communications we had are fair game.  That's

20 our position.

21      MR. STRUMWASSER:  Let me make an offer here, move

22 things along.

23      THE COURT:  Okay.

24      MR. STRUMWASSER:  We have a work product that is

25 protectable here.  To avoid any question -- you know,
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 1 our relationship with Ms. Soliman is she's a third

 2 party witness.  And to avoid any question about that, I

 3 am not going to object to the question that's pending

 4 on the grounds of work product.

 5      THE COURT:  All right.  Go ahead.

 6      MR. KENT:  All right.

 7      Q.  What did you do to prepare for your testimony

 8 here this morning?

 9      A.  I had three meetings with Mr. Strumwasser.

10      Q.  When was the first?

11      A.  The very first time Mr. Strumwasser contacted

12 me was in late 2009.  And I didn't know whether I am

13 okay to talk to him or not.  So I consulted an

14 attorney -- based on the verbiage in my severance

15 package.

16          And he said I could contact him, that I have

17 to notify PacifiCare -- PacifiCare/United.  And I did

18 notify Ms. Trina Wallace via e-mail that I have met

19 with Mr. Strumwasser.  And that was the extent of it in

20 2009.

21          The next time I heard from Mr. Strumwasser was

22 about a month ago, in December 2010.

23      Q.  All right.  So that I'm clear, back in 2009,

24 did you have any meetings with Mr. Strumwasser?

25      A.  I met with Mr. Strumwasser in the Department
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 1 of Insurance in Orange County.

 2      Q.  And about when did that meeting take place?

 3      A.  September, October.  I'm not sure.  September,

 4 October, November.  Late 2009.

 5      Q.  Were you shown any documents in that meeting?

 6      A.  I believe I was shown the survey document.

 7      Q.  "The survey" meaning the employee survey

 8 document?

 9      A.  One of the exhibits here today.  And I was

10 asked if that was my response, and I said it wasn't.

11      Q.  I see.

12      A.  So I don't recall seeing any other documents

13 at the time.

14      Q.  Is it you saw other documents and you don't

15 recall what they are, or you weren't shown anything

16 beyond that survey?

17      A.  If -- I don't recall seeing any other

18 documents.  He may have shown me something.  I just

19 didn't -- but I did tell him that I was not a claims

20 expert and I was in IT, not on the business side.  So I

21 cannot speak to claim processing or violations or

22 anything of that nature.  And he said "fine."

23      Q.  What do you mean by claims expert?

24      A.  I mean I am not one to say exactly how RIMS

25 works or how the adjudication works or the claims.  I
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 1 don't know that.  I told him I was not a claims

 2 processing expert.  I cannot speak to how United did

 3 the claims processing.

 4      Q.  Did any of the applications that you worked on

 5 on the PacifiCare side support RIMS?

 6      MR. STRUMWASSER:  Ambiguous as to "support."

 7      THE COURT:  I'll allow it.

 8      THE WITNESS:  We -- applications used RIMS

 9 information as opposed to supported RIMS.  The EDI

10 application would feed transactions to RIMS eventually,

11 but none of what I did actually supported RIMS

12 directly.

13          I used information from RIMS, for example, on

14 portals.  I would inquire into RIMS claim status and

15 member status.  But I did not support RIMS.

16      MR. KENT:  Q.  I take it the second meeting you

17 had with Mr. Strumwasser was roughly a month ago?

18      A.  It was the day that he gave me the subpoena,

19 on December 17.

20      Q.  Did he show you any documents at that point?

21      A.  I've seen some of the documents that we were

22 shown today and more.  And you know, I've seen them.

23 Some of them I didn't recollect -- some of them I could

24 not remember, and some of them I did remember.

25      Q.  Okay.  Did you show Mr. Strumwasser any
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 1 documents during that meeting?

 2      A.  I have no documents to show him.

 3      Q.  When was this third meeting?

 4      A.  We met again in his office this month on the

 5 8th, and we met again on the 15th.

 6      Q.  8th and the 15th?

 7      A.  Of January, yes.

 8      Q.  Did he show you any documents on either of

 9 those occasions?

10      A.  He showed me these documents and more, a lot

11 more.

12      Q.  Did you take with you any of those -- copies

13 of any of those documents?

14      A.  I told him I would need to read them.  He put

15 them in an envelope.  I took it.  And quite honestly, I

16 had no time to look at them.  I'm sorry.  So I returned

17 them to him in the -- envelope as-is.

18      Q.  So --

19      A.  -- envelope as-is.

20      Q.  I'm sorry.  I stepped on your --

21      A.  I returned them in the same envelope as-is.  I

22 asked for them on the 8th.  He was hesitant to give

23 them to me.  I said, "I'm just going to read them,

24 because I need to read these things.  I don't remember

25 all of them."  I had to sign a waiver that I would not
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 1 show them to anybody.  And I signed that waiver.  And

 2 the following week, I brought them back in the same

 3 envelope, still closed, and said, "I'm sorry.  I

 4 haven't had time to read it."

 5      Q.  I was going to ask you, where is that envelope

 6 now?

 7      A.  I gave it back to him as-is.

 8      Q.  According to Mr. Strumwasser?

 9      A.  Yes.

10      Q.  You led a development team; is that right?

11      A.  Yes, I did.

12      Q.  And a development team works on new IT

13 applications, correct?

14      MR. STRUMWASSER:  Vague as to time.

15      THE COURT:  Did you have a specific time in mind?

16      MR. KENT:  Q.  Was there any point in your

17 PacifiCare career that you were not part of a

18 development team?

19      MR. STRUMWASSER:  It was the second question about

20 what a development team does that was vague as to time.

21      THE WITNESS:  I need to here a question.  Sorry.

22      MR. KENT:  Q.  The question is was there ever a

23 point in time while you were at PacifiCare that you

24 were not part of a development team?

25      A.  No, it was not.  I had -- my development team
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 1 size and my responsibilities changed over time.  I

 2 started first working on development and maintenance

 3 only of portal applications.  That was my very first

 4 assignment, portal applications, the pacificare.com

 5 portals.

 6          At that time, I had development and

 7 maintenance.  Within about two months, I ended up

 8 getting development and maintenance on medical

 9 management applications.

10          Then I also had applications with sales and

11 applications for HR and for finance and for data

12 warehousing.  I would do development, and I would do

13 maintenance.

14          After the acquisition, maintenance was no

15 longer my responsibility.  It was moved to another area

16 that Divina Way became a member of, the O and M.

17      Q.  Did you ever have responsibility for

18 maintaining RIMS?

19      A.  No, I never did.

20      Q.  Did you ever have responsibility for

21 maintaining any of the legacy PacifiCare claims

22 platforms?

23      A.  No, I did not.

24      MR. KENT:  That's all I have right now.

25      THE COURT:  Okay.  The witness is not released.
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 1      MR. STRUMWASSER:  I would like to object.  To the

 2 extent Mr. Kent asks for additional time because he's

 3 not feeling well, that's fine.

 4          The notion that this isn't a rebuttal witness

 5 is just false.  But we'll consult with Ms. Soliman and

 6 find a time for her to reappear.

 7      MR. KENT:  Thank you.

 8          (Discussion off the record)

 9      THE COURT:  Returning tomorrow at 9:00 o'clock.

10 Thank you.

11          (Whereupon, the proceedings recessed at

12           10:30 o'clock a.m.)
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 1 Tuesday, January 25, 2011            9:07 o'clock a.m.

 2                         ---o0o---

 3                   P R O C E E D I N G S

 4      THE COURT:  This is on the record before the

 5 Insurance Commissioner of the State of California in

 6 the matter of PacifiCare Life and Health Insurance

 7 Company.  This is OAH Case No. 2009061395, Agency

 8 No. UPA 2007-00004.

 9          Today's date is the 25th of January, 2011.

10          Counsel are present, although I guess

11 Mr. Strumwasser isn't here today.

12      MR. GEE:  He's not available today.

13      THE COURT:  And we don't have a respondent today.

14      MR. KENT:  I believe Mr. Jeff Toda is on his way.

15 I'm assuming that the 6:45 flight out of Orange County

16 is a wee bit late this morning.  He'll be here

17 momentarily.

18          (Discussion off the record)

19      THE COURT:  Okay.  Ready to call your next

20 witness?

21      MR. KENT:  Thank you, your Honor.  Respondent

22 calls Dr. Sam Ho.

23      THE COURT:  All right.  Dr. Ho, if you want to

24 come forward here.

25          (Witness sworn)
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 1                       SAM HO, M.D.,

 2          called as a witness by the Respondent,

 3          having been first duly sworn, was

 4          examined and testified as hereinafter

 5          set forth:

 6      THE COURT:  Please be seated.

 7      THE WITNESS:  Thank you.

 8      THE COURT:  Please state your first and last name,

 9 and spell them for the record.

10      THE WITNESS:  Samuel Ho, S-A-M-U-E-L, H-O.

11      THE COURT:  Just so you know, she's the most

12 important person in the room.  She has to be able to

13 hear you.  And we talk one at a time because she can

14 only take one person at a time.

15      THE WITNESS:  Yes.

16      MR. KENT:  Thank you.

17          I believe this will be 5487.

18      THE COURT:  Give me a second, and I'll be able to

19 confirm that.

20          This is 5487, and it's the CV for Dr. Ho.

21          (Respondent's Exhibit 5487 marked for

22           identification)

23      THE COURT:  Go ahead.

24              DIRECT EXAMINATION BY MR. KENT

25      MR. KENT:  Q.  Good morning, Dr. Ho.
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 1      A.  Good morning.

 2      Q.  Let me first ask you, I've shown you a copy of

 3 what's been marked as Exhibit 5487.  Is this a copy of

 4 your current CV?

 5      A.  Yes, I believe so.  Yes.

 6      Q.  Let me -- before we jump into some more

 7 substantive questioning, let me ask you a few things

 8 about your background.  First, how is it that a

 9 sociology major at Northwestern ended up going to

10 medical school?

11          (Mr. Jeff Toda entered the courtroom)

12      THE WITNESS:  I was a sociology major, intended to

13 be a teacher.  And two weeks before my junior year in

14 college, I had a life-changing experience.

15          After leaving a restaurant late at night on a

16 rainy Chicago evening, I saw a trail of blood on the

17 sidewalk which I followed and discovered a gentleman

18 who had fallen and split open his scalp with a massive

19 head injury.  I escorted him to his apartment, cleaned

20 up his wound, called the ambulance, took him to the

21 emergency room and was impressed because, all the while

22 I was caring for him, he kept remarking that no one

23 should be interested in or care for someone of his

24 stature and in his destitute state.

25          So after that experience, over several hours,
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 1 I caught up with my friends and spent the evening

 2 reflecting and thinking about the -- this person as

 3 also a reflection of the state of American healthcare.

 4 And that night actually changed my whole orientation,

 5 which then impacted my career to be devoted to medical

 6 care and helping Americans achieve better healthcare.

 7      MR. KENT:  Q.  You completed a residency at San

 8 Francisco General Hospital, according to your CV.  Is

 9 that associated with UCSF?

10      A.  Correct, correct.  It was specifically a

11 family practice, family medicine residency program that

12 was explicitly directly affiliated with the University

13 of California San Francisco.

14      Q.  Why do you choose San Francisco General

15 Hospital for your residency?

16      A.  I had gone through medical school and gone

17 through residency in family medicine with the express

18 intent to serve inner-city underserved populations.

19 And San Francisco General happened to be the

20 most preeminent residency program in urban community

21 medicine focused on family medicine.

22      Q.  Why family medicine?

23      A.  Family medicine offered a specialty to me that

24 would provide the greatest degree of benefitting health

25 services to the most diverse populations.
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 1      Q.  Was that a popular practice or type of

 2 practice to pursue for a new physician out of school at

 3 that point?

 4      A.  In the mid '70s, when I graduated from medical

 5 school, on the contrary.  It was quite the opposite,

 6 especially -- I went to medical school, was fortunate

 7 enough to go to medical school in the Boston area.  And

 8 in that environment, which is so dominated by academic

 9 medical centers, the prevailing and conventional wisdom

10 was to dissuade physicians and medical students from

11 entering the field of primary care in general but

12 family medicine in particular.  In fact, the prevailing

13 sentiment was that capable and competent physicians

14 should be going to subspecialties.

15      Q.  After you completed your residency, did you go

16 into practice?

17      A.  Yes.

18      Q.  Where?

19      A.  I started in my senior year in residency to

20 develop a project to look at underserved areas in San

21 Francisco and, in fact, was able to determine from

22 demographic research that the Visitation Valley area,

23 which is in the south central neighborhood of San

24 Francisco, was in fact the most heavily -- the most

25 underserved, from a health manpower perspective,
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 1 shortage area, in San Francisco.

 2          So I was fortunate enough to secure loans and

 3 open up a clinic in Visitation Valley.

 4      Q.  While you were developing that clinic in

 5 Visitation Valley, did you have other professional

 6 pursuits?

 7      A.  Yes.

 8      MR. GEE:  Objection.  This is all very

 9 interesting, but I'm wondering what the relevance is.

10      THE COURT:  It's just his background.

11      MR. KENT:  Absolutely.

12      THE COURT:  But he has a CV, so if you can --

13      MR. KENT:  I'm going through a CV that -- you

14 know, it's many, many pages.  And I'm going through

15 pretty quickly, but I think it's important to have this

16 in the record and for your Honor to hear this.

17      THE COURT:  Any objection to the CV being entered

18 into evidence?

19      MR. GEE:  No objection.

20      THE COURT:  All right.  So that will be entered,

21 and then just you can hit the highlights.  Also the

22 record should reflect that Mr. Toda has arrived.

23      MR. KENT:  Thank you, your Honor.

24          (Respondent's Exhibit 5487, PAC0908701

25           admitted into evidence)
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 1      MR. KENT:  Sorry.  I don't know that we got an

 2 answer.

 3      Q.  You had some other pursuits at the same time

 4 you were developing that Visitation Valley clinic?

 5      A.  Yes.  I was on the faculty of the University

 6 of San Francisco, Department of Family Medicine

 7 developing a residency program extension for family

 8 practice residents, also teaching medical students

 9 residence, and also having a faculty appointment with

10 the University of California San Francisco School of

11 Nursing because we had nurse practitioners rotating

12 through the clinic and students as well in the nursing

13 school.

14      Q.  I see from your CV you also, at one point in

15 your career, were the medical director, then the county

16 health officer, then the deputy director of the San

17 Francisco Department of Health.  Why did you get

18 involved in those positions?

19      A.  Well, real briefly, my former chairman of the

20 Department of Family Medicine at UCSF eventually became

21 a dean of the medical school.  David Werdegar was

22 appointed to be the director of public health in San

23 Francisco, and he had asked me to join him to help

24 reorganize the outpatient or community clinics that

25 were disparate, independently funded, independently
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 1 managed throughout the health department.

 2          And what I did was proceed to reorganize all

 3 these disparate clinics and programs into a cohesive

 4 community primary care network on behalf of the

 5 citizens of San Francisco.  And why to do that was very

 6 consistent with going to medical school, going to

 7 residency programs, starting the clinic was basically

 8 to improve healthcare for urban citizens and, in this

 9 case, in San Francisco.

10      Q.  Okay.  I see from your CV after the -- your

11 experience teaching and with the Visitation Valley

12 clinic and the Department of Health, you went to work

13 for Health Net.  Is that a for profit health plan?

14      A.  Yes, sir.

15      Q.  And given the background you had had in

16 medicine, why did you decide to go to work for a for

17 profit company?

18      A.  Well, I felt it was consistent with trying to

19 make as much change and improve healthcare in America

20 as possible.  And what the for profit environment

21 provided was a much more stable budgetary environment,

22 a less politicized budgetary cycle and, quite frankly,

23 shared accountability from clinicians, non-clinicians,

24 management staff all focused on common objectives, such

25 as improving healthcare for their populations.
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 1      Q.  You moved over to PacifiCare in 1994,

 2 according to your CV.  Why did you make that job

 3 change?

 4      A.  PacifiCare was a competitor of Health Net but

 5 had a much more aligned philosophy and culture and

 6 business strategy to my own personal values, including

 7 working for and committed to improving population

 8 health, establishing collaborative relationships with

 9 physicians and hospitals and other care providers, and

10 working for, you know, a lot of the same goals in terms

11 of improving healthcare, healthcare quality and

12 providing more evidence-based, scientifically sound

13 medical practices.

14      Q.  You were, I see, promoted to the PacifiCare's

15 chief medical officer in 2002.  Can you describe

16 generally for us what a chief medical officer does at a

17 major health plan?

18      A.  A chief medical officer is the lead physician

19 executive in the company's organization.  And what the

20 chief medical officer's role was at PacifiCare was in

21 fact the executive responsible for all -- for improving

22 the clinical status of the population and members

23 enrolled in PacifiCare.

24          So that included looking at medical policies,

25 scientific evidence, guidelines, benefit design,
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 1 provider contracting, medical management program,

 2 wellness programs, transparency and report card

 3 programs all for the betterment of both the members and

 4 enrollees, to help their health status improve, but

 5 also to help doctors, quite frankly, practice better

 6 medicine.

 7      Q.  I don't want to get into a lot of specifics,

 8 but these report cards, what are those?

 9      A.  The report cards were -- PacifiCare report

10 cards were a big deal.  We had led the industry in

11 developing report cards to share with physicians about

12 their performance, looking at insurance claims data and

13 other sources of information to profile physicians to

14 give them tools by which they could compare their

15 performance with other physicians but also, quite

16 frankly, to share such reports and ratings with the

17 public.

18          And it's now been called consumer

19 transparency.  And we were one of the first companies

20 in the country to do that.

21      Q.  Let me ask you, the term "collaboration," is

22 that a term that you used in your role as CMO for

23 PacifiCare?

24      A.  Yes, quite regularly.

25      Q.  Tell us how.
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 1      A.  Well, we felt that, in order to successfully

 2 improve the health status of our members, that we

 3 couldn't do that without physician engagement.  So we

 4 had an explicit policy to review and engage and discuss

 5 and collaborate with physicians on a variety of our

 6 programs -- our scientific guidelines, our wellness

 7 programs, our medical policies, our benefit design, our

 8 medical management programs as well as our transparency

 9 program.

10          Now, "collaborate" doesn't necessarily mean

11 "agreement."  There may not have been always a

12 consistent agreement on any of them.  But the

13 commitment to engage and dialog and interact was always

14 present.

15      Q.  Now, I see that in 2005 you were also

16 PacifiCare's executive vice president in addition to

17 CMO.  Did that put you on or a member of PacifiCare's

18 senior management?

19      A.  That's correct.

20      Q.  Let me ask you to look back to 2005.  Was the

21 company's senior management in favor of a merger with

22 United?

23      A.  Yes.

24      Q.  Why?

25      A.  Well, PacifiCare had gone through a major
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 1 turnaround in the 1999-2000 period and had done quite a

 2 bit in re-engineering its clinical programs and

 3 improving its operations and sales and growth and

 4 membership and so forth.

 5          And by 2005, we, at PacifiCare, at least at

 6 the executive management level, felt we had -- we had

 7 hit our peak.  We had plateaued in terms of our ability

 8 to diversify our insurance products that were offered,

 9 for example, our PPO product.  We didn't have the

10 platforms to administer self-funded insurance products,

11 which were extremely popular in the marketplace.  We

12 had very little in the way of investment capital to

13 develop a more robust information technology platform,

14 including the use of the Internet and Web portals.

15          Our medical management program, for example,

16 our ratings and transparency programs, were pretty much

17 maxed out related to our ability to devote more funding

18 for resources necessary to expand that program.

19      Q.  Were you personally in favor of the merger?

20      A.  Yes, absolutely.

21      Q.  Why?

22      A.  For some of the same reasons, that we felt --

23 and then some.

24          I'll explain -- well, first of all, from a

25 resource perspective and ability to have access to
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 1 analytical resources, information technology resources,

 2 scientific resources in terms of assessment of evidence

 3 and medical policies, I think we had a lot more -- we

 4 had a lot more resources that we saw at

 5 UnitedHealthcare than we had a PacifiCare.

 6          But in addition to that, we could actually

 7 leverage a national footprint, if you will, at

 8 UnitedHealthcare in doing the type of benchmarking that

 9 we relied on to identify best practices in medical

10 management.

11      Q.  Can you give us some examples?

12      A.  Well, on the ratings program, UnitedHealthcare

13 had just started their transparency program, and they

14 had far more measures of quality.  We had about 50 or

15 60 measures of quality in our report card.  Their

16 measures of quality at that time exceeded 250 measures

17 of quality.  So we wanted to take advantage of that.

18          Their national footprint allowed them access

19 to best practices in medical management from the

20 northeast region, from the southeast region, the

21 mid-Atlantic region, the central region.

22          We could actually see from our look at their

23 programs that there might be some key learnings that we

24 could benefit from in terms of adopting some of those

25 best practices in California.
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 1          The Web portal, we had absolutely minimal

 2 resources.  I'll give you an example.  Our entire -- I

 3 don't know exactly, but an order of magnitude example,

 4 at PacifiCare, our entire annual budget for information

 5 technology development was -- development and

 6 maintenance was in the order of magnitude of around

 7 $30 million.  At UnitedHealthcare it was one order of

 8 magnitude greater than that, between 300- and

 9 $500 million.  That was just giving us access to much

10 more resources to the benefit of California physicians

11 and enrollees.

12      Q.  Were you involved in any of the pre-merger due

13 diligence efforts?

14      A.  Yes, sir.

15      Q.  Tell us what you were involved in.

16      A.  The best and the most salient example of my

17 involvement in due diligence was that I was asked to

18 provide a presentation which turned into an extensive

19 discussion and dialog with several members of

20 UnitedHealthcare's senior management team related to

21 our medical programs.

22          Basically, I provided a comprehensive review,

23 which took several hours, of all the aspects of our

24 what I'll call end-to-end medical programs from

25 prevention and wellness to medical management, disease
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 1 management, some of the innovative awards that we had

 2 won across the country based on ratings and product --

 3 new benefit plan design and disease management program,

 4 some of the quality distinctions and quality

 5 improvement programs that we had established.

 6          And that discussion was a very candidid and

 7 collegial dialog between several of the executives at

 8 UnitedHealthcare and myself about program description,

 9 program results, program evolution.  And I felt that

10 was a very constructive conversation.

11      Q.  Was that presentation and discussion something

12 of a one-way street or a two-way street?

13      A.  The discussion was definitely a two-way

14 street.  There was a lot of interaction.  Like I said,

15 the discussion took several hours on one long day.

16          But in terms of me learning more about

17 UnitedHealthcare's medical programs, that was

18 definitely not on the topic of discussion.

19      Q.  Why was that?

20      A.  Well, what was told to me by the

21 UnitedHealthcare leadership, particularly the clinical

22 and the provider network leadership, was that they were

23 explicitly interested in identifying best practices and

24 how they could learn from PacifiCare in adopting any

25 identified best practices, if they were to be
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 1 identified, throughout the UnitedHealthcare program.

 2      Q.  Let me switch topics but still in 2005, did

 3 you actively participate in any of the public hearings

 4 that were sponsored or arranged by California

 5 regulators to discuss the pending merger?

 6      A.  Yes, sir.

 7      Q.  And just how did you participate?

 8      A.  I was fortunate enough to be asked to sit on

 9 the panel of presenters to our regulators,

10 commissioners, and directors of the Department of

11 Insurance and Department of Managed Healthcare and

12 representing PacifiCare.

13      Q.  To your recollection, what were some of the

14 comments that you made?

15      A.  That I made?  I recall speaking extremely

16 favorably about the proposed merger because of some of

17 the reasons I just outlined in terms of that, while we

18 were very proud of all the accomplishment and certainly

19 some of the national recognition that we had earned at

20 PacifiCare for our medical programs, that we had -- we

21 had severe limitations in program expansion in terms of

22 IT funding, capital investment and was -- and we were

23 looking forward to the merger so that we could have

24 access to some of the greater number of resources, both

25 quality and quantity of resources, to help improve our
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 1 programs further.

 2      Q.  You're presently the chief medical officer for

 3 the entire UnitedHealthcare company?

 4      A.  That's correct.

 5      Q.  Let me ask you, how is it that a long-time

 6 PacifiCare employee became United's CMO?

 7      A.  I'm not exactly sure, but I would suggest that

 8 it's because of the leadership and the results and

 9 overall performance, organizational effectiveness that

10 I reflected and represented in the PacifiCare programs

11 and that UnitedHealthcare wanted to, if you will,

12 import best practices from PacifiCare throughout the

13 medical program, not just the medical management

14 program but the transparency program, the

15 consumer-focused program for innovation and benefit

16 design that was started in kind of a first generation

17 or embryonic stage at PacifiCare.

18      MR. GEE:  Move to strike, no foundation.

19      THE COURT:  Overruled.

20      MR. KENT:  Q.  Have the combined PacifiCare and

21 United companies implemented many of the programs and

22 processes from PacifiCare that you discussed as part of

23 those pre-merger meetings?

24      A.  Yes, sir.

25      Q.  Was that a hard sell on your part to make that
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 1 happen?

 2      A.  No, it wasn't a hard sell because of the

 3 results, the recognition, the focus on the consumer,

 4 the collaboration with physicians.  I think those were

 5 intentional objectives of UnitedHealthcare.

 6          Of course, it took time to implement those

 7 types of programs across a much larger organization,

 8 many more complexities related to organizational

 9 structure and existing program legacies and so forth.

10 But the sell, if you will, related to convincing

11 UnitedHealthcare leadership about the virtue of some of

12 these programs was not difficult at all.

13      Q.  Did the implementation of some of those

14 programs and processes you've been discussing come at a

15 significant investment or require a significant in

16 investment?

17      A.  Absolutely yes, sir.

18      Q.  We talked about a term that's come up several

19 times in this proceeding, "synergies."  Have you heard

20 that term used within United?

21      A.  Yes, yes, sir.

22      Q.  Now, from your vantage point as CMO, can you

23 point to some synergies you're familiar with that have

24 resulted from the merger?

25      A.  Synergy in my summation is where the total is
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 1 greater than the sum of its parts.  And I think that

 2 there are many examples of synergy in that context in

 3 the clinical or the medical programs.  For example, I

 4 feel that medical management programs that we've

 5 currently developed at UnitedHealthcare are far

 6 superior than the medical programs that not only

 7 existed at UnitedHealthcare but PacifiCare.

 8          I think that the quality improvement programs

 9 in terms of improving cancer screening rates and

10 prevention around disease characteristics related to

11 diabetes and heart disease are far superior.

12          The ratings program that we have now is far

13 superior than existed at either organization prior to

14 the merger.  So I think there's been quite a bit of

15 synergy in terms of measuring the fact that the medical

16 programs are much better than either program previously

17 represented.

18      Q.  Let me ask you to tie this area up.  The

19 comments you made about the -- your view of the merger

20 back in those pre-merger hearings, have they -- have

21 the benefits to healthcare consumers that you talked

22 about, have those come true?

23      A.  I believe so.

24      Q.  Give us some examples.

25      A.  Well, I mentioned some of those.  Cancer
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 1 screening rates have increased in -- cancer screening

 2 rates, for example, for breast cancer or cervical

 3 cancer.  Childhood immunization rates have improved.

 4 Prevention -- measurements for prevention for

 5 complications of diabetes and heart disease have

 6 improved.  I think that it's a real clinical benefit.

 7          I believe in medical management.  The results

 8 are equally compelling related to -- I'll give you one

 9 example -- related to unnecessary hospitalization.

10 This is a very important topic, a topic that the new

11 healthcare reform law has addressed quite a bit, quite

12 frankly.

13          And medical research has shown that there's a

14 6 percent daily complication rate for every day of

15 hospitalization, regardless of condition or procedure.

16 So somebody going into the hospital may have -- whether

17 it's a maternity and newborn deliveries or community

18 acquired pneumonia, hip replacement or what have you.

19          And we've shown -- again, different medical

20 research has shown that there has been wide variation

21 or inconsistency in the practice of medicine.  So every

22 unnecessary discretionary day of utilization that's

23 saved not only improves healthcare quality but also

24 concomitantly helps manage unnecessary healthcare

25 costs.  So that type of review, the results related to
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 1 that, very important that, since the merger, we've had

 2 a very good result related to reduction of unnecessary

 3 hospital utilization.

 4      Q.  Are you familiar with a document known as the

 5 "Undertakings"?

 6      A.  Yes, sir.

 7      Q.  Were you involved in the development of any

 8 part of those --

 9      A.  Yes, sir.

10      Q.  -- undertakings?

11      A.  At least the parts related to the medical

12 programs, yes.

13      Q.  Medical management?

14      A.  Medical management, quality improvement,

15 ratings, transparency reports and those aspects of the

16 undertakings, yes, sir.

17      Q.  I'll ask you a few more questions about the

18 undertakings.  But while I'm thinking of it, you've

19 mentioned the word or the phrase "medical management"

20 sometimes.  Is that more than just for a health plan to

21 save money?

22      A.  Truthfully, the way we define medical

23 management is actually a focus on improving the

24 healthcare and health status of patients, including

25 improving the health quality that patients receive
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 1 based on scientific evidence.

 2          In addition to that, there is an explicit

 3 intent to reduce unnecessary costs and to reduce the

 4 inconsistency that is rampant in the practice of

 5 American medicine.

 6      Q.  Back to the undertakings, to your

 7 understanding, having been involved in their

 8 development, what do you understand the undertakings to

 9 represent?

10      A.  My understanding of the undertakings that were

11 agreed upon was basically a formal agreement that was

12 negotiated between PacifiCare and the state government.

13 And that formal agreement covered -- I don't know, must

14 have been about two dozen or more provisions or

15 commitments made between PacifiCare and the government

16 of the State of California.

17      Q.  How have the combined PacifiCare -- let me put

18 it this way.  How has PacifiCare treated the

19 undertakings since the merger?

20      A.  The way I treated those undertakings and the

21 way PacifiCare approached those undertakings was

22 extremely seriously, a number one priority.  It was a

23 business commitment that we had made that reflected our

24 absolute responsibility to uphold.

25      Q.  Let me change topics on you.  Are you familiar
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 1 with independent medical reviews or IMRs?

 2      A.  Yes, sir.

 3      Q.  About when did you first become involved in

 4 IMRs?

 5      A.  I recall being involved in independent medical

 6 review in the late 1990s at PacifiCare.  I'm not

 7 exactly sure -- 1998, 1999 or so.  And this is related

 8 to appeals -- the clinical appeals processes, and

 9 reconsidering previous denials of coverage for certain

10 clinical services.

11      Q.  Did PacifiCare support the IMR legislation in

12 California?

13      A.  Yes, sir.

14      Q.  Why?

15      A.  Well, again, I mentioned before that the role

16 of the chief medical officer was to develop medical

17 policies and other programs that would help benefit the

18 enrollees of PacifiCare and all of its members.

19          So what IMR represented was, in certain

20 instances where the scientific evidence and the -- or

21 research related to more innovative or relatively more

22 innovative technology, diagnostic or therapeutic

23 services that hadn't been fully reviewed in the

24 scientific literature, where we would need the help of

25 expert subject matter -- subject matter experts who
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 1 would have more experience with such new technology

 2 could render relevant recommendations or opinions so

 3 that we would ensure that enrollees or patients who

 4 would be seeking such services would have the most

 5 up-to-date scientific input on whether or not services

 6 should be covered, benefits or not.

 7      Q.  Have the combined PacifiCare-United companies

 8 continued to affirmatively support the concept of IMR?

 9      A.  Yes, sir.

10      Q.  Can you point to an example of that?

11      A.  We have medical policies and we have a medical

12 policy committee, which I chair, throughout

13 UnitedHealthcare.  And in some of those policies, for

14 example, policies for life-threatening diseases or

15 potentially rare diseases where there might not be

16 enough experience in the literature or -- to suggest or

17 recommend the medical effectiveness or new treatment,

18 that we actually have a policy that has confirmed that

19 independent medical review should be sought, even in

20 states where it may not be mandated.  So we actually

21 promote the use of IMR in relevant situations.

22      Q.  So I'm clear, the company has decided to

23 encourage and facilitate IMRs or the availability of

24 IMRs even in states which don't require it?

25      A.  Yes, sir.
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 1

 2      Q.  It's been insinuated in this proceeding that

 3 at a point in 2007 PacifiCare -- some folks in

 4 PacifiCare put together some draft IMR language that

 5 was going to go on a claims document.  That language

 6 was calculated to give inadequate notice of a member's

 7 right to IMR.

 8          How does that insinuation or suggestion strike

 9 you, given your experience with the company and IMR?

10      A.  I'm sorry.  Could you just kind of clarify

11 that again?

12      Q.  Sure.  There's been an insinuation that one of

13 the -- the group of alleged violations in this case

14 involve, at bottom, the suggestion that the company

15 proposed some IMR language that was calculated not to

16 give fair notice of a member's right to an IMR.  How

17 does that strike you?

18      A.  Well, seems entirely contradictory with our

19 whole philosophy, seems somewhat -- well, it's

20 contradictory because we supported IMR.  We wanted

21 members to understand the role of IMR for clinical

22 appeals.

23          So why would the company do -- make a

24 communication to the contrary?  I don't understand the

25 logic of that.
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 1      Q.  Now, as a member of your company's senior

 2 management, what is your view of claim payment

 3 timeliness and accuracy?

 4      A.  Well, claims payment timeliness as well as

 5 claims payment accuracy are both major operational

 6 objectives for our company.  And so as a member of

 7 senior management, I and other members of senior

 8 management get regular reports as to our performance,

 9 UnitedHealthcare's performance, around claims payment

10 accuracy and claims payment timeliness.  And so it's a

11 major -- it's a major business objective, and it has

12 high priority and high visibility.

13      Q.  Why is it so important?

14      A.  For many reasons.  It's important because we

15 have -- we want to make sure that physicians and other

16 care providers are being paid in a timely way and being

17 paid in an accurate way.  I think that's important.

18          I think the commitment related to regulatory

19 compliance in terms of claims turnaround time, both at

20 the federal and state level, is important to adhere to

21 rules of compliance and regulations.  It's important

22 from a relationship perspective, not just in terms of

23 business transactions but to establish and maintain a

24 trusting relationship.

25          Like I said before, we can't make the changes
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 1 in improving healthcare in America without the

 2 involvement of physicians and other care providers.  So

 3 I think there's lots of reasons for us to have

 4 important timeliness and accuracy of claims payment.

 5      Q.  Let me ask you about another issue, claims

 6 acknowledgment.  You've been a physician, a practicing

 7 physician.  You've worked with physician groups for

 8 years now.  Have you ever heard or seen of a complaint

 9 by a healthcare provider that -- complaining that the

10 provider had not received a hardcopy letter

11 acknowledging the receipt of a claim?

12      A.  No, I can't say that I recall a single

13 complaint about -- from a physician related to not

14 receiving hardcopy acknowledgment of a receipt of

15 claim.

16      Q.  And you're aware that there's a volume of

17 alleged violations in this proceeding that involve

18 PacifiCare's purported failure to send hardcopy

19 acknowledgement letters to providers acknowledging

20 receipt of claim?  Have you heard that?

21      A.  Yeah, I've been recently made aware of that.

22      Q.  How does that strike you?

23      MR. GEE:  Objection, what's the relevance?

24      THE COURT:  Overruled.  It's not -- it goes to the

25 weight of the testimony.
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 1      MR. GEE:  Okay.

 2      THE WITNESS:  I'm trying to remember the question,

 3 thank you.

 4          Every -- not only have I not heard of any

 5 specific complaint related to lack of receipt of such a

 6 notice, every survey that I've read or heard or learned

 7 of related to physicians' desires are -- reflect the

 8 sentiment that they would like less paper, less paper,

 9 more, you know, 800 number call-in line, Web portal

10 access, more electronic information so that they're not

11 burdened with more and more hardcopy responses or

12 letters.

13      MR. KENT:  Q.  You mentioned healthcare reform a

14 little earlier this morning.  Have you been personally

15 involved in the process leading to the current health

16 reform legislation and now its implementation?

17      A.  Yes, I've been actively involved, as

18 UnitedHealth Group in general has been, in the

19 healthcare reform legislation and now law.

20          I personally have been involved in discussions

21 around the meaningful use of health information

22 technology by physicians and hospitals to gain access

23 to some economic stimulus funding to help them automate

24 their practices with electronic medical records.

25          I've been involved -- most recently I'm on the
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 1 Institute of Medicine National Advisory Committee to

 2 advise the Secretary of Health and Human Services as to

 3 what the framework of what's called "essential health

 4 benefits" should be related to the health plans that

 5 are offered through state-specific health insurance

 6 exchanges.

 7          And our company in general has been actively

 8 engaged both in the legislation and now in the

 9 implementation of the law related to healthcare reform.

10      Q.  As someone who's been deeply steeped in the

11 development of healthcare reform, do you think it would

12 be good policy to require a health plan such as

13 PacifiCare to send hardcopy letters to providers

14 acknowledging claims?

15      MR. GEE:  Objection, irrelevant.

16      THE COURT:  Sustained.

17      MR. KENT:  Q.  Are you familiar with the

18 California Medical Association or CMA?

19      A.  Yes, sir.

20      Q.  And have you worked with CMA over the years?

21      A.  Yes, sir.

22      Q.  Give us a flavor of some of the interactions

23 you've had with CMA.

24      A.  Of course, having been a licensed physician in

25 California for over 30 years, I've had numerous
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 1 interactions with the California Medical Association,

 2 both as a practicing physician and as a faculty, as

 3 well as a county health officer.  But most recently, in

 4 the last several years, my interaction with the CMA

 5 would include discussions around ratings and

 6 transparency, discussions in coalition activities, such

 7 as the Integrated Healthcare Association's work around

 8 transparency and Pay For Performance with medical

 9 groups.

10          (Reporter interruption)

11      THE WITNESS:  Pay For Performance initiatives for

12 medical groups, working with the DMHC, for example, on

13 improving the care for diabetics and patients with

14 heart disease through the Right Care initiative.  And,

15 of course, there are lots of different bilateral

16 discussions that we've had over the years with the CMA,

17 primarily related to transparency and consumer report

18 cards, provider performance, administrative

19 simplification of health plan operation, and some

20 discussion related to reimbursement policy as well.

21      MR. KENT:  Q.  A little earlier, you used the

22 phrase and discussed "collaboration."  Has there been

23 collaboration between PacifiCare or the combined

24 PacifiCare-United companies and CMA, say, in 2006-2007?

25      A.  In the period that you mentioned until the
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 1 period after the merger, there was very little

 2 collaboration between CMA and

 3 UnitedHealthcare-PacifiCare.

 4      Q.  Why do you think that?

 5      A.  Well, I -- I certainly can't speak for the

 6 CMA.  But I know they came out in fairly public and

 7 strong opposition to the merger.  And I also know that

 8 they have been consistently opposed to physician

 9 ratings programs, transparency initiatives, which both

10 UnitedHealthcare and PacifiCare have promoted.

11      Q.  What are those transparency programs?

12      A.  Transparency programs -- which,

13 coincidentally, by the way, are also heavily mentioned

14 in the health reform law -- are basically consumer or

15 public disclosure of performance assessments of care

16 providers, could be of physicians could be of

17 hospitals.  CMS has transparency programs around

18 nursing homes.

19          So they're basically a program and a

20 commitment to assessing and publicly disclosing

21 performance at the provider level because the feeling

22 there is that, since an IOM -- Institute of Medicine

23 report was published in the year 2000, one of the

24 beliefs and assumptions is that with consumer

25 transparency comes not only a better informed public,
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 1 but an improvement in quality.

 2          And that occurs over time, similar to what has

 3 happened with transparency in virtually every other

 4 sector of the economy, whether it's automobile

 5 manufacturing or airline service or software or

 6 restaurants and so forth.  The fact that they could

 7 have more transparency in healthcare would help reduce

 8 some of the variation that I mentioned before that

 9 exists -- and inconsistency in the practice of medicine

10 related to quality and cost effectiveness.

11      Q.  One last question.  We're now five years, a

12 little over five years, post-merger.  Why are you still

13 with the combined companies?

14      A.  I find this an exciting time to be -- to

15 remain in healthcare, especially after the reform law.

16 And quite frankly, consistent with the rest of my

17 career, I feel that UnitedHealthcare provides me a

18 wonderful opportunity to continue to change and improve

19 healthcare in America.

20          That's been the overarching theme in my own

21 personal career and professional pursuit is to

22 improve -- consistently improve healthcare in America.

23      MR. KENT:  Thank you, Dr. Ho.  That's all I have

24 right now.

25      THE COURT:  Do you need a break?
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 1      MR. GEE:  Yes.  Maybe we'll take the morning break

 2 and come back.  15 minutes?

 3      THE COURT:  All right.

 4          (Recess taken)

 5      THE COURT:  All right.  Go back on the record.

 6          Go ahead.

 7               CROSS-EXAMINATION BY MR. GEE

 8      MR. GEE:  Q.  Good morning, Dr. Ho.  My name is

 9 Bryce Gee.  I'm one of the Department's attorneys.

10          You testified earlier that you viewed the

11 undertakings as a set of commitments between PacifiCare

12 and the State.  Do you recall that testimony?

13      A.  Yes.

14      Q.  What commitments did the State make in the

15 undertakings?

16      A.  My understanding of the State's commitment was

17 to oversee the execution of the commitment.

18      Q.  Anything else?

19      A.  Not that I recall.

20      Q.  And you testified that you sat on a panel that

21 testified at public hearings regarding the acquisition?

22      A.  Yes, sir.

23      Q.  Do you recall that?

24      A.  Yes.

25      Q.  And one of those public hearings was before
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 1 the CDI and then-Commissioner Garamendi; is that right?

 2      A.  Yes, sir.

 3      Q.  And it was your understanding going into that

 4 hearing with CDI that Commissioner Garamendi had some

 5 concerns about the proposed acquisition.  Is that fair

 6 to say?

 7      A.  Yes, sir.

 8      Q.  And the goal of United and PacifiCare in

 9 offering the testimony it did was to provide assurances

10 to Commissioner Garamendi regarding the acquisition,

11 right?

12      A.  My understanding of the goal of PacifiCare --

13 I can't speak for United, but the goal of PacifiCare at

14 the hearing was to provide background and answer the

15 Commissioner's questions as best we could.

16      Q.  The statements that you and the others made at

17 the hearing were intended to induce the Commissioner to

18 approve the acquisition, were they not?

19      A.  That's correct.

20      Q.  And before the investigative hearing before

21 Commissioner Garamendi, you participated in some

22 sessions to prepare you for your testimony, did you

23 not?

24      A.  Yes, sir.

25      Q.  Do you recall how many?
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 1      A.  No.  No, sir.

 2      Q.  Do you recall approximately how many?

 3      A.  No, sir.

 4      Q.  More than five?

 5      A.  I don't think so, sir.

 6      Q.  Do you recall with whom you prepared for that

 7 hearing?

 8      A.  No, I don't, sir.

 9      Q.  Do you recall meeting with Cheryl Randolph?

10      A.  Not specifically, sir.

11      Q.  Ms. Randolph works in the public relations

12 department at PacifiCare?

13      A.  Yes.

14      Q.  Do you recall receiving a script of the

15 testimony that you and the other United-PacifiCare

16 officers would offer at the hearing?

17      A.  Yes, sir.

18      Q.  Let me show you a document that is in

19 evidence, 668.

20      THE COURT:  6-?

21      MR. GEE:  668.

22      THE COURT:  668.

23      THE WITNESS:  Thank you.

24      MR. GEE:  Q.  Are you ready, Dr. Ho?

25      A.  I generally recall this document.
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 1      Q.  I know you're not on the e-mail on the first

 2 page of 668, but you recognize the attachment starting

 3 on 8162?  And Dr. Ho, we refer to the Bates -- the last

 4 four of the Bates numbers on the lower right-hand

 5 corner of the document.  Do you see that?

 6      A.  Mm-hmm, yes.

 7      Q.  Do you recognize the document starting on 8162

 8 as the script that you used for the hearing or some

 9 version of the script?

10      A.  Yes, sir.

11      Q.  Do you know if this is the script or some

12 version of the script that other United and PacifiCare

13 officers who testified -- that they used?

14      A.  Yes, sir.

15      Q.  I'm sorry.  Was that a "yes"?

16      A.  Yes, sir.

17      Q.  I'd like to show you a copy of the transcript

18 of the November '05 hearing.

19      THE COURT:  Which exhibit is that?

20      MR. GEE:  625, your Honor.

21      Q.  And Dr. Ho, take as much time as you'd like to

22 familiarize yourself with the document, but I'm only

23 going to be asking you specific questions.

24      A.  Okay.  Thank you.

25      Q.  You can always stop me in the middle of the
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 1 question.

 2      Q.  Do you recognize 625 as the transcript of the

 3 November 2005 investigatory hearing that we've been

 4 discussing?

 5      A.  Yes, sir.

 6      Q.  Turn, if you would, to 7095.

 7      A.  I'm sorry.

 8      Q.  7095, internal Page 56.  And starting on

 9 Line 23, we have Commissioner Garamendi saying:

10               "You have said in your opening

11          statement that your operations

12          essentially would stay the same" --

13      THE COURT:  No.

14      MR. GEE:  Excuse me.

15               "-- would stay in California.

16          Apparently the medical community

17          operations would stay in California.

18          Aside from opening statement

19          testimony what assurances are you

20          willing to provide or will you

21          provide to the People of California

22          and this Department that that is, in

23          fact, going to happen."

24          Do you see that?

25      A.  Yes, sir.
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 1      Q.  And Mr. Frey --

 2      THE COURT:  You know, he could really read it to

 3 himself.  I'm not sure we have to have it read into the

 4 record.

 5      MR. GEE:  Sure, your Honor.

 6      Q.  And Mr. Frey was the president of PacifiCare

 7 at this time?

 8      A.  He was the lead executive of PacifiCare of

 9 California, yes.

10      Q.  And he responds, starting on Line 5 of 7096.

11 Do you see that?

12      A.  Yes.

13      Q.  And then on Lines 11 through 17, could you

14 read that to yourself, please.

15      MR. KENT:  Why don't we let the witness read the

16 whole comment and not take things out of context.

17      MR. GEE:  Sure.

18      MR. KENT:  So from the Line 5 all the way over to

19 Page 59, Line 9.

20      MR. GEE:  Q.  Are you ready?  And you and your

21 group who testified knew, even before this hearing,

22 that Commissioner Garamendi was likely going to be

23 asking questions about whether PacifiCare operations

24 would stay in California, did you not?

25      MR. KENT:  No foundation.



15441

 1      THE COURT:  If he knows.

 2      THE WITNESS:  I don't recall.

 3      MR. GEE:  Q.  Do you recall that you had prepared

 4 proposed answers for possible questions on this very

 5 issue?

 6      A.  I recall some of the -- looking at the

 7 documents you've just shared, I recall discussing some

 8 of the medical programs and positions that would remain

 9 in California.

10      Q.  Go back to 668, Page 8165.

11      A.  55?

12      Q.  65.  And at the bottom of that we have a

13 No. 3, "What goes away, what stays the same."  Do you

14 see that?

15      A.  Yes.

16      Q.  And then on the next page, we have some

17 bullets, if you'll -- the first two bullets, if you'd

18 read those to yourself.  You could read the rest if you

19 want to see it in context.

20      A.  Okay.

21      Q.  But I'm particularly interested in the second

22 bullet, the last -- the last sentence of the second

23 bullet, "We expect that the majority of our employees

24 will remain with the company..."  Do you see that?

25      A.  Yes, sir.
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 1      Q.  And that sentence, "We expect the majority,"

 2 that was in fact delivered at the investigatory

 3 hearing, right?  You see that in 70- -- on Exhibit 625,

 4 7096, starting on Line 11, I think?

 5      A.  Yes.

 6      Q.  Do you know what the basis of this assertion

 7 that "the vast majority of our California employees

 8 will remain with the company" -- do you know what the

 9 basis of that was?

10      A.  In quickly scanning the documents this

11 morning, I recall that the basis was that the major

12 operations of our company would remain -- that was in

13 California would remain in California and that the

14 positions that didn't -- that didn't reside in

15 California, such as what's referenced as public company

16 positions and so forth, were not necessary to stay in

17 California.

18          So the basis was that, since the majority of

19 operations would remain in California, the positions

20 related to those operations would remain as well.

21      Q.  What was the basis for the understanding that

22 the majority of operations would remain in California?

23      MR. KENT:  Objection, vague.

24      THE COURT:  If you know.

25      THE WITNESS:  I don't recall specifically.  I
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 1 think there's been general discussions in the due

 2 diligence period with UnitedHealthcare about -- about

 3 certain operations and -- would remain intact.

 4      MR. GEE:  Q.  Discussions with whom?

 5      A.  Discussions with senior leadership at

 6 UnitedHealthcare.

 7      Q.  Do you have names?

 8      A.  No, sorry.

 9      Q.  So you had discussions with senior leadership,

10 and they had assured you that PacifiCare operations

11 would stay in California?

12      A.  I don't know if they assured --

13      MR. KENT:  Objection --

14      THE WITNESS:  I don't know -- assured --

15      MR. KENT:  -- vague.

16      THE COURT:  Wait, wait, wait.  Overruled.

17          Only one person gets to talk at a time.  So if

18 he objects, you have to stop.

19          Go ahead.

20      MR. KENT:  Objection, vague, overbroad, no

21 foundation.

22      THE COURT:  Overruled.  If he knows.

23      MR. GEE:  Q.  Do you have the question in mind?

24      THE COURT:  He asked him who he talked to.  I

25 don't know.
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 1      THE WITNESS:  So I don't recall any specific

 2 assurances by any specific individual at

 3 UnitedHealthcare.

 4      MR. GEE:  Q.  Prior to testimony at this

 5 November '05 hearing, did someone other than leadership

 6 tell you that the expectation was that the vast

 7 majority of California employees would stay with the

 8 company?

 9      A.  Not that I recall.

10      Q.  And after the November hearing, after you guys

11 testified before Commissioner Garamendi, were you ever

12 told that this expectation that the vast majority of

13 California employees would stay with the company had

14 changed?

15      A.  Not that I recall.

16      Q.  Do you know who wrote this script in 668,

17 Exhibit 668?

18      A.  Do I know -- excuse me?

19      Q.  Who wrote it?

20      A.  I don't recall.

21      Q.  Do you know from whom you received it?

22      A.  No.  I don't remember.

23      Q.  Do you recall ever asking anyone after having

24 received this script about any of the specific

25 statements in the script?
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 1      A.  I don't recall.

 2      Q.  Back to Exhibit 625, Page 7096, starting on

 3 Line 9.

 4      A.  71- what?  Excuse me.

 5      Q.  7096, it's internal Page 57.  Do you see

 6 that -- the sentence starting with, "We have about 5600

 7 individuals"?  And if you'll read that.

 8      A.  Yes.

 9          Okay.

10      Q.  Again, these representations that the

11 California PacifiCare employee population was expected

12 to remain constant and, in fact, the goal was to grow

13 that employee population, that was part of the prepared

14 script as well in 668, was it not -- looking on 8181 of

15 Exhibit 668, the second bullet?

16      A.  Yes, sir.

17      Q.  Do you know what the basis was for these

18 assurances that the company expected the overall

19 PacifiCare employee population in California to remain

20 relatively constant and the goal was to grow that

21 population?

22      A.  In general, PacifiCare's intention was always

23 to grow membership on a year-over-year basis.  And we

24 felt that the merger with United would provide expanded

25 opportunities for increased growth of membership.  And
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 1 with increased growth of membership would come a

 2 relatively proportionate increase in staff or employees

 3 to service the membership.

 4      Q.  Did someone at United tell you that the goal

 5 to -- PacifiCare's practice of growing membership was

 6 going to continue after the acquisition?

 7      A.  I don't recall specific comments from

 8 UnitedHealthcare about that.

 9      Q.  And after the November '05 hearing, were you

10 ever told that these expectations had changed?

11      A.  Not specifically, no.

12      Q.  Going back to Exhibit 625, again, Page 7096,

13 Lines 21 to 23.

14      A.  Yes.

15      Q.  And Mr. Frey's further assuring the

16 Commissioner that the number of expected layoffs would

17 be in the order of 200 employees, right?

18      A.  Yes, sir.

19      Q.  Do you know what the basis of that

20 representation was?

21      MR. KENT:  You mean the estimate?

22      MR. GEE:  Yes.

23      THE WITNESS:  Based on the transcript, it looks

24 like the individuals who would be associated with

25 services that would represent duplication of effort
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 1 between UnitedHealthcare and PacifiCare, such as those

 2 related to providing functions for publicly traded

 3 companies.

 4      MR. GEE:  Q.  Do you know where the 200 number

 5 came from?

 6      A.  No, I don't.

 7      Q.  Then still on Exhibit 625, starting on the

 8 next page, 7097, Line 17, we see Mr. Sheehy responding.

 9 Do you see that?  "It makes sense to keep strong

10 operations in California" --

11      A.  Yes, sir.

12      Q.  -- and so forth?  If you want to read that

13 response.

14      A.  Okay.

15      Q.  Are you ready?

16      A.  Yes.

17      Q.  Dr. Ho, you understood Mr. Sheehy's response

18 here to be further assurance to the Commissioner that

19 United would be keeping PacifiCare operations in

20 California, right?

21      MR. KENT:  Objection, misstates the statement.

22      MR. GEE:  I'm asking what he understood.

23      THE COURT:  I'll allow it.

24      MR. GEE:  Q.  Do you have the question in mind?

25      A.  It is as he states, that -- in the statement,
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 1 that it is his expectation that, from United's

 2 perspective, California would be a hub for the state as

 3 well as for the western part of the country.  So that's

 4 more of an estimation or expectation.

 5      Q.  Okay.  Do you agree with Mr. Sheehy's

 6 statement that it made sense to keep strong operations

 7 in California?

 8      A.  Yes, sir.

 9      Q.  Do you agree with Mr. Sheehy's statement that

10 you can't manage California business outside the state?

11      A.  That's kind of a broad statement.  I think in

12 general, California business remains managed within the

13 state.  There might be some shared services or function

14 that could be shared with other regions as well.

15      Q.  You agree with that as a general proposition,

16 though?

17      A.  Yes, sir.

18      Q.  Now, Dr. Ho, when you heard this exchange

19 between Commissioner Garamendi on the one hand and

20 Mr. Frey and Mr. Sheehy on the other about keeping

21 PacifiCare operations in California and about the

22 expectation that the overall California employee base

23 would stay the same, was it your understanding that the

24 Commissioner was concerned that, post-acquisition,

25 United would not be keeping PacifiCare operations in
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 1 California.

 2      MR. KENT:  Objection, calls for speculation.

 3      THE COURT:  If you know.

 4      THE WITNESS:  I don't know.  I don't -- I don't

 5 know what the Commissioner was thinking or concerned

 6 about.

 7      MR. GEE:  Q.  I understand that.  I'm not trying

 8 to ask you to read his mind.  I'm asking what your

 9 perception was when you heard this exchange.

10      A.  I think, looking at the document, it looks

11 like -- and what my recollection was, that he was

12 concerned enough that the functions that are

13 specifically related to customer service and provider

14 service remain in the state of California and that the

15 functions would be based in California.

16      Q.  And the "he" there is Commissioner Garamendi?

17      A.  Yes.

18      Q.  You understood Mr. Frey's and Mr. Sheehy's

19 responses to be assurances to the Commissioner, then,

20 that in fact United was going to keep PacifiCare

21 operations in California?

22      MR. KENT:  Objection, vague.

23      THE COURT:  If you know.

24      THE WITNESS:  So looking at Mr. Frey's and

25 Mr. Sheehy's comments, they mention estimates and
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 1 expectations and intentions.  So I don't know how much

 2 are -- can be viewed as actual assurances.

 3      MR. GEE:  Q.  Well, based on your attendance at

 4 the hearing, do you think the Commissioner could

 5 reasonably interpret Mr. Frey's and Mr. Sheehy's

 6 responses to be assurances that United was going to

 7 keep PacifiCare operations in California?

 8      MR. KENT:  Objection, calls for speculation, it's

 9 irrelevant.

10      THE COURT:  Sustained.  It calls for speculation.

11 Let's move on.

12          So wait a minute.  Ignore what you hear.

13          (Fire drill announcement)

14      THE COURT:  Go ahead.

15      MR. GEE:  Q.  Dr. Ho, were you aware that, as

16 early as January 2006, United began planning to lay off

17 legacy PacifiCare employees that worked in Cypress?

18      A.  No, I'm not.

19      Q.  Were you aware that in March 2006 United

20 announced that it would be laying off hundreds of

21 legacy PacifiCare employees in Cypress?

22      A.  I don't recall.

23      Q.  Were you aware that United further announced

24 in March 2006 that PacifiCare's transactions and

25 customer service operations in Cypress were closing and
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 1 being transferred out of California?

 2      MR. KENT:  Objection, irrelevant.  Now we're

 3 talking about HMO.

 4      MR. GEE:  It's not HMO.  That's not the testimony

 5 at all.

 6      MR. KENT:  That's absolutely the testimony.

 7      THE COURT:  I don't remember could you read the

 8 question back?

 9          (Record read)

10      THE COURT:  I'll allow it.

11      THE WITNESS:  I don't recall.

12      MR. GEE:  Q.  Now, Dr. Ho, to your knowledge, did

13 anyone at United or PacifiCare ever inform Commissioner

14 Garamendi or the Department after the November 2005

15 hearing that, in fact, the company was going to be

16 laying off hundreds more PacifiCare employees than what

17 was represented at the November hearing?

18      MR. KENT:  Objection, calls for speculation.  It's

19 irrelevant.

20      MR. GEE:  Asking what he knows.

21      MR. KENT:  There's no obligation to do that.

22 We've gone over this before.

23      THE COURT:  It didn't say that.

24          If he knows, he can testify.  I assume he

25 doesn't know.
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 1          I'll allow the question.

 2      THE WITNESS:  I don't recall.

 3      MR. GEE:  Q.  Dr. Ho, do your current

 4 responsibilities include provider relations in any

 5 respect?

 6      A.  No, I'm not directly responsible for provider

 7 relations.

 8      Q.  Dr. Ho, you've testified that there have been

 9 many benefits to consumers as a result of the

10 acquisition.

11      A.  Yes, sir.

12      Q.  Is that right?

13      A.  Yes, sir.

14      Q.  How about to PacifiCare providers?  Have they

15 benefitted from the acquisition?

16      A.  I don't know.

17      Q.  You don't know whether the acquisition has

18 resulted in increased provider satisfaction with

19 PacifiCare?

20      A.  I know that PacifiCare-contracted providers

21 now have in large part access to more insurance

22 products and therefore more -- a greater opportunity

23 for increased membership and increased revenue through

24 UnitedHealthcare portfolio.

25      Q.  In your opinion, has that resulted in
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 1 increased provider satisfaction?

 2      A.  I don't know.

 3      MR. GEE:  I'd like to show you a copy of

 4 PacifiCare's amended witness list as of November 10th,

 5 2010.

 6          I'm not sure if this needs to be marked.

 7      THE COURT:  Sure.

 8      MR. GEE:  Would you like to mark it, your Honor?

 9      THE COURT:  Sure.  I'll mark it as 934

10          (Department's Exhibit 934, marked for

11           identification)

12      MR. GEE:  Q.  Dr. Ho, on the second page but

13 numbered "1," No. 5, we have your name.  And the topic

14 is "Merger and its Benefits/Provider Relations"?

15      A.  Yes, sir.

16      Q.  Is that incorrect?  You don't have any

17 responsibility over provider relations?

18      MR. KENT:  Objection, there's no foundation for

19 this.  He's being cross-examined by a document he

20 didn't prepare, he's never seen.  He's already been

21 asked about provider relations.  This is irrelevant.

22      MR. GEE:  Perhaps "provider relations" is used

23 differently here.

24      THE COURT:  All right.  I'll allow it to see if

25 that's the case.  Otherwise, let's move on.
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 1      MR. GEE:  Okay.

 2      Q.  Do you have the question in mind?

 3      THE COURT:  Do you think it's used in some

 4 different way here?

 5      THE WITNESS:  I don't have any formal

 6 responsibility over provider relations.

 7      THE COURT:  Move on.

 8      MR. GEE:  Q.  Do you have any informal?

 9      A.  Well, as the lead physician executive for

10 UnitedHealthcare, I have fairly high visibility with

11 providers throughout the state and throughout the

12 country.  So I would say there is an informal

13 relationship -- responsibility or informal relationship

14 to provider relations in a generic sense.

15      Q.  As the lead physicians executive for the

16 company, you meet with providers across the state?

17      A.  Yes, sir, on occasion.

18      Q.  And based on your interactions with providers,

19 do you have a sense of their level of satisfaction

20 post-acquisition?

21      A.  No, not specifically related to satisfaction

22 because those discussions weren't prominent at that

23 time.

24      Q.  Back to Exhibit 668, if you would.

25      A.  Mm-hmm.
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 1      Q.  And turn, if you would, to 8176.  And we see

 2 halfway -- a little more than halfway down the page,

 3 "Impact" -- a heading, "Impact of merger on

 4 relationships with providers," and under that in

 5 parentheses, "(SAM)."  Is that "SAM" referring to you,

 6 Dr. Ho?

 7      MR. KENT:  I'll sorry.  Where are we?

 8      THE COURT:  8176 Page 15, "c."

 9      MR. GEE:  Thank you, your Honor.

10      Q.  And the first bullet under your name, "We'd

11 only anticipate continued and improved relations..." if

12 you'd read that bullet to yourself.  And it continues

13 to the next page, 8177.

14      A.  Yes.

15      Q.  And my question to you, Dr. Ho, is do you

16 think after the acquisition in, say, 2006-2007 the

17 company had improved its relations with the CMA

18 leadership?

19      A.  I can't say that the relationship with the CMA

20 leadership was improved at that time.

21      Q.  It had gotten worse, hadn't it?

22      A.  I really don't know if it had gotten worse.

23 It certainly hadn't improved.

24      Q.  Okay.  And then the second sentence in that

25 first bullet, telling you to cite initiatives and then
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 1 as well -- then continues to the next page.  It says,

 2 also, "Cite...Jack Lewin's comment about PacifiCare

 3 exhibiting the 'lowest hassle index' of any California

 4 health plan."  Do you see that?

 5      A.  Yes, sir.

 6      Q.  And Dr. Lewin was at the time the CEO of the

 7 CMA?

 8      A.  That's right.

 9      Q.  Was it the case that, in the pre-acquisition

10 days, Dr. Lewin had made a comment about PacifiCare

11 having the lowest hassle index of any health plan in

12 California?

13      A.  Yes, sir.

14      Q.  Meaning that he thought PacifiCare, before

15 United, was the easiest health plan to work with,

16 right?

17      A.  I believe that's what he intended in his

18 comment.

19      Q.  Do you remember when he made that comment?

20      A.  No, I don't specifically recall that.

21      Q.  Do you know who the CEO of the CMA was in

22 2007?

23      A.  If it wasn't Jack -- Dr. Lewin, then I don't

24 recall.

25      Q.  Do you think anyone on the CMA leadership



15457

 1 board would rate PacifiCare as the lowest hassle health

 2 insurer in 2007?

 3      A.  I don't recall.

 4      Q.  You don't know?

 5      A.  I couldn't tell.

 6      Q.  You're aware, are you not, that in March of

 7 2007 the CMA filed a complaint with the Department of

 8 Insurance requesting that the Department conduct an

 9 investigation of PacifiCare?

10      A.  In general, yeah.

11      Q.  Let me show you 165.

12          Your Honor.

13          Are you ready?

14      A.  Yes.

15      Q.  Do you recognize this document?

16      A.  No, I can't recall -- I don't recall seeing

17 this document before.

18      Q.  On the first page, second paragraph, CMA is

19 saying that since the PacifiCare United merger, the

20 company has engaged in widespread misconduct.  And then

21 it lists six examples of that conduct.  Do you see

22 that?

23      A.  Yes, sir.

24      Q.  In March 2007, were you aware that United was

25 not entering into its computer systems contract rates
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 1 agreed to by providers in PacifiCare?

 2      MR. KENT:  No foundation.

 3      THE COURT:  If you know.

 4      THE WITNESS:  I don't recall.

 5      MR. GEE:  Q.  Do you recall any of these bullet

 6 points on Page 8506 or 8507?  Do you recall whether any

 7 of those things were happening in around March of '07?

 8      A.  I only recall one of the bullet allegations.

 9      Q.  Which one?

10      A.  The fourth bullet, "Incorrectly identifying

11 physician participation status of its roster to

12 insureds."

13      Q.  Do you recall that was in fact happening with

14 PacifiCare participating providers?  They were not

15 being correctly identified on PacifiCare rosters?

16      A.  Yes, I agree that inaccurate physician

17 participation status may have been included.  On the

18 other hand, I don't -- the preceding introductory

19 clause related to widespread misconduct is not

20 something that I would necessarily support.

21      Q.  So it was happening, but you didn't believe it

22 constituted widespread misconduct?

23      A.  Yes, I was informed of a problem related to

24 the adoption of the database that was obtained from the

25 Blue Shield of California database for the Care Trust
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 1 Network, I think it was called.  And I think there were

 2 some inaccuracies in the database that led to

 3 inaccurate information in demographic identifiers for

 4 some physicians.

 5      Q.  Do you recall for how many physicians there

 6 was inaccurate demographic data?

 7      A.  No, I don't.

 8      Q.  Do you have any basis to doubt that the CMA

 9 providers were experiencing these six problems, these

10 six types of problems listed on 8506 and 8507?

11      MR. KENT:  No foundation that they were

12 experiencing anything.

13      THE COURT:  Well, he's asking if he has any reason

14 to disagree.  I'll allow it.  It's not really

15 probative.

16      THE WITNESS:  I have no reason to doubt or affirm

17 the allegation.

18      MR. GEE:  Q.  And, Dr. Ho, you participated in a

19 meeting with the CMA in June 2007.  Do you recall that?

20      A.  Generally, yes.

21      Q.  Do you recall who was there?

22      A.  I don't recall all the participants.  It

23 included representatives of the CMA leadership and

24 representatives of UnitedHealthcare and PacifiCare

25 leadership.
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 1      Q.  Dr. Tuckson was there?

 2      A.  I recall so, yes.

 3      Q.  Ms. McFann was there?

 4      A.  Yes, sir.

 5      Q.  And this June 2006 meeting, was this the first

 6 time that you had sat down with CMA leadership?

 7      A.  2006 or 2007?

 8      Q.  I'm sorry.  I meant June 2007.  If I said '06,

 9 I misspoke.

10          Is that the first time you had sat down with

11 CMA leadership since the acquisition?

12      A.  I believe so, yes.

13      Q.  And the purpose of this meeting, from United

14 and PacifiCare's perspective, was to attempt to repair

15 a strained relationship with the CMA.  Would you say

16 that?

17      A.  I recall that the purpose of the meeting was

18 in fact to engage in constructive dialog and that would

19 hopefully improve the relationship between the two of

20 us.

21      Q.  And you expected that CMA representatives

22 might be initially hostile to the PacifiCare-United

23 representatives, did you not?

24      A.  Yes, I recall so.

25      Q.  Did you think that CMA might be initially
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 1 hostile for reasons other than the fact that PacifiCare

 2 was in favor of transparency?

 3      A.  Well, given the letter of March 2007 that you

 4 just shared with me and -- yes.

 5      Q.  And based on what you know about what the CMA

 6 was experiencing with United-PacifiCare in 2006-2007,

 7 do you believe the CMA had a basis for being upset with

 8 United-PacifiCare at that time?

 9      MR. KENT:  Vague, calls for speculation.

10      THE COURT:  I'll allow it.

11      THE WITNESS:  Well, truthfully, I don't know if

12 there was a basis because I don't know, frankly, how

13 extensive these allegations were.

14      MR. GEE:  Q.  Were you aware at this time in -- at

15 the time of the meeting, that the CMA had begun

16 receiving an increased number of complaints against

17 PacifiCare as early as March or April 2006?

18      A.  No --

19      MR. KENT:  No foundation.

20      THE COURT:  If he knows.  He says he doesn't know.

21      MR. GEE:  Good.

22      Q.  You don't know?

23      A.  No, I wasn't aware of it.

24      Q.  Were you aware at the time of this meeting

25 that the CMA had told PacifiCare about this increased
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 1 complaint volume in March or April of '06, and was told

 2 that their providers should just use the process in

 3 place, the 1-800 number?

 4      THE COURT:  I don't think you have a foundation

 5 for that question for this witness.  He said he doesn't

 6 know.

 7      MR. GEE:  Q.  Do you recall at this meeting the

 8 CMA representatives expressing their concern that the

 9 company was not disclosing enough information on its

10 EOBs to allow the claimant to know with which regulator

11 to file a complaint?

12      A.  I don't recall.

13      Q.  And the specific information the CMA said was

14 missing from the EOBs was the status of the insured.

15 Does that refresh your recollection?

16      A.  I don't recall that comment.

17      Q.  Do you recall Ms. McFann offering to create a

18 grid, showing what regulator had jurisdiction over each

19 of the company's products?

20      A.  I don't remember that.

21      Q.  Do you recall you yourself suggesting that the

22 company create a matrix for all health plans in

23 California that showed which regulator had jurisdiction

24 over each of the health plan's products?

25      A.  Although I'd like to take credit for that
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 1 suggestion, I don't recall that either.

 2      Q.  Let me show you another document in evidence,

 3 5071.  Are you ready?

 4      A.  Yes.

 5      Q.  Do you recognize this document, Dr. Ho?

 6      A.  Not specifically.

 7      Q.  This is a follow-up letter from Ms. McFann to

 8 Ms. Wetzel summarizing the action items that were

 9 discussed at the June 2007 meeting with the CMA; is

10 that right?

11      A.  Yes, sir.

12      Q.  And then No. 7 on the second page, 6508, do

13 you see that, "UnitedHealthcare and CMA will jointly

14 develop a grid"?  Do you see that?

15      A.  Yes, sir.

16      Q.  Does that refresh your recollection about a

17 grid that was proposed to be made?

18      A.  Generally speaking, yes.

19      Q.  As far as you know, United never provided that

20 grid, did it?

21      MR. KENT:  Objection, no foundation.

22      THE COURT:  If he knows.

23      THE WITNESS:  I don't recall.

24      MR. GEE:  Q.  Okay.  Dr. Ho, did you review any

25 documents in preparation for this June 18th meeting?
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 1 And let me clarify, if you reviewed documents with your

 2 counsel, I don't want to know about those -- but

 3 independent of communications you may have had with

 4 your counsel to prepare for this June 18th, 2007

 5 meeting.

 6      A.  I don't recall any specific document review.

 7      Q.  Did you take any notes at this meeting with

 8 the CMA?

 9      A.  I don't recall that either.

10      Q.  Have you searched your files for any documents

11 you have in your possession related to this enforcement

12 action?

13      A.  I must have searched the files when the notice

14 was initiated.  I don't recall any specific search.

15      Q.  Do you recall finding any documents that you

16 believe to be relevant in this action?

17      A.  No, I don't recall finding any documents.

18 My -- my computer is on a litigation hold.

19      Q.  Mm-hmm.

20      A.  So, basically, I'm -- I'm totally sensitive to

21 saving and preserving all relevant documents.  I don't

22 recall any documents that would otherwise be relevant.

23      MR. KENT:  If counsel is looking for something

24 specific -- I mean, we've produced a number of

25 documents that Dr. Ho is shown as a recipient or copied
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 1 or whatever.  If counsel is looking for something

 2 specific you think that we should have produced, I'm

 3 more than happy to hear about it offline.

 4      MR. GEE:  Sure.  I would just like some

 5 confirmation that he searched his file and when he did.

 6 We looked at our database and don't have any documents

 7 that identify Dr. Ho as custodian.  And I understand;

 8 he has no documents, then no documents.

 9          But we would just like some kind of good faith

10 effort to be done.

11      MR. KENT:  We can double-check.  I know there's a

12 litigation hold on his computer.  And the fact that

13 there's a litigation hold tells me that he reviewed it

14 and everything's on there that was there.

15      THE COURT:  Okay.

16      MR. GEE:  Good enough.  As long as it's been

17 searched.

18      Q.  I'd like to show you another document in

19 evidence, Dr. Ho, 5265.

20          And Dr. Ho, take as much time as you'd like

21 with this document.  My only questions are going to

22 pertain to Page 13.  The Bates is 1950.

23      THE COURT:  The broker survey?

24      MR. GEE:  Yes.

25      MR. GEE:  Q.  Are you ready?
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 1      A.  Yes.

 2      Q.  Do you recognize this document, 5265?

 3      A.  No, not specifically.

 4      Q.  And on 1950, we have -- the middle cell

 5 references a broker survey in California, conducted

 6 around March-April '07.  Do you see that?

 7      A.  Yes.

 8      Q.  Are you familiar with that survey?

 9      A.  Generally speaking, yes.

10      Q.  And the second bullet point in that cell

11 starting, "The Worst," do you see that?

12      A.  Yes.

13      Q.  And then we have some dashes.  We have the

14 least timely and accurate claims payment.  We have the

15 most difficult to use/navigate.  Do you see that?

16      A.  Yes, sir.

17      Q.  And so forth, we have a number of other

18 dashes.

19          Before the acquisition by United, are you

20 aware of any surveys in which PacifiCare was voted the

21 insurer with the least timely and accurate claims

22 payment.

23      A.  Before the merger, I don't recall any such

24 findings.

25      Q.  Were you aware of any surveys before the
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 1 acquisition in which PacifiCare was voted the most

 2 difficult to use and navigate?

 3      A.  You know, to tell you the truth, I don't --

 4 not only don't I recall that finding, but I also don't

 5 recall any specific surveys directed to California

 6 small group brokers.

 7          I know we always conducted surveys, but

 8 whether small group brokers were explicitly identified

 9 and had dedicated surveys, I don't recall.

10      Q.  Thank you for that clarification.  My

11 question -- and my question before about what surveys

12 you were aware of didn't -- I didn't mean to limit it

13 to small group broker surveys.  I meant just any

14 surveys at all, were you aware of PacifiCare having

15 been voted the insurer with the least timely and

16 accurate claims payment before the acquisition?

17      MR. KENT:  Objection, no foundation that there was

18 ever such a survey.

19      MR. GEE:  I'm asking if he was aware.

20      THE COURT:  If he knows.

21      THE WITNESS:  Not that I'm aware of.

22      MR. GEE:  Q.  Then my second question was were you

23 aware of any surveys before the acquisition in which

24 PacifiCare was voted the most difficult to use or

25 navigate?
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 1      A.  Not that I'm aware of.

 2      Q.  Have you heard of the DAVIES National Payor

 3 Survey?

 4      A.  Generally speaking, yes.

 5      Q.  It's an annual survey conducted of hospital

 6 executives about the perceptions of health insurers.

 7 Does that sound familiar?

 8      A.  Yes, I guess so.

 9      MR. GEE:  Exhibit 871, previously marked as 871.

10 It's been entered.

11      Q.  Ready?

12      A.  Yes.

13      Q.  Do you recognize this document, Dr. Ho?

14      A.  Generally speaking, I recognize the document.

15      Q.  You recall the results of this survey

16 conducted by DAVIES?

17      A.  Yes.

18      Q.  Turning to the second page, 2934, near the

19 top, we have a title "UnitedHealthcare as Negative

20 Outlier."  Do you see that?

21      A.  Yes, sir.

22      Q.  Then a couple lines down, we have a quote from

23 Mr. Edward's, the president and COO of DAVIES.  It

24 starts, "They have reasonably good reimbursement

25 rates."  Do you see that?
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 1      A.  Yes, sir.

 2      Q.  Then it continues, "The survey reveals that

 3 hospitals simply don't trust UnitedHealthcare to follow

 4 through on their promises."  And then there's a

 5 reference to United's recent admission of problems with

 6 their PacifiCare subsidiary and other customer service

 7 issues.

 8          Do you know what recent admission of problems

 9 with PacifiCare is being referred to here?

10      A.  Not specifically, no.

11      Q.  Do you generally know?

12      MR. KENT:  No foundation.

13      THE COURT:  Do you have any recollection?

14      THE WITNESS:  No.

15      THE COURT:  Let's move on.

16      MR. GEE:  Q.  Are you aware of any admission of

17 PacifiCare problems that United made publicly around

18 the time in March '09?

19      A.  No.  It's clear that there's a significant

20 perception of problems, but I'm not aware of any

21 general or specific admissions of problems.

22      Q.  Okay.  And then a few more lines down, seems

23 like seven or eight lines down, we have a sentence

24 starting on the right-hand side of the page.  "The

25 survey makes clear that dissatisfaction is driven by
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 1 mistrust, dishonesty..."  Do you see that?

 2      A.  Yeah.

 3      Q.  Dr. No, before the acquisition by United, were

 4 you aware of any surveys in which PacifiCare was voted

 5 as the most unfavorable health insurer?

 6      A.  I don't recall that there were any similar

 7 surveys done before the merger whatsoever.

 8      Q.  Do you recall -- you don't recall any surveys

 9 of PacifiCare at all?

10      A.  Related to hospitals?  I don't recall that.

11      Q.  Again, my limitation isn't to the DAVIES

12 report or to surveys of just hospital data.  Just any

13 surveys at all about PacifiCare.

14      A.  I don't recall -- I recall assessments of

15 PacifiCare.  I don't know whether they were formal

16 surveys.  And I don't recall any assessments of

17 PacifiCare being, you know, well, the most flawed

18 business processes.

19      MR. GEE:  That's all I have, your Honor.

20      THE COURT:  Okay.

21          Any redirect?

22      MR. KENT:  Yes, if I could take just a couple

23 minutes.

24      THE COURT:  Sure.

25          (Recess taken)
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 1      THE COURT:  Okay.  We'll go back on the record.

 2      MR. KENT:  Thank you, your Honor.

 3             REDIRECT EXAMINATION BY MR. KENT

 4      MR. KENT:  Q.  Dr. Ho, you were asked some

 5 questions about the public hearing back in November

 6 2005.  Let me ask you, sitting here today, have the

 7 majority of PacifiCare employees in California remained

 8 with the company?

 9      A.  Yes.

10      Q.  Has local management for PacifiCare remained

11 in California?

12      A.  Yes, sir.

13      Q.  You were asked about this Exhibit 668, this

14 script for the public hearing.  If you could look over

15 at Pages -- Bates Pages 8176 and -77, which you were

16 shown earlier.

17      A.  Yes.

18      Q.  There's three entities identified in the

19 fourth page -- fourth line, I'm sorry, referring to

20 CAPG, C-A-P-G in caps, and then CHA,

21      A.  "CAPG" stands for the California Association

22 of Physician Groups.  And CHA is the California

23 Hospital Association.

24      Q.  How are the -- let me ask you.  Were the

25 relationships with those two entities, CAPG and CHA,
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 1 were those collaborative in 2006 and 2007?

 2      A.  Yes, sir.

 3      Q.  All right.  And then continuing in that same

 4 bullet point, there's a number of initiatives

 5 identified over on the next page, innovative programs

 6 that were acknowledged by the former president of the

 7 CMA, Jack Lewin.  Going forward into 2006 and to the

 8 present, has CMA changed positions and opposed any of

 9 these innovative programs or initiatives?

10      A.  Yes, I believe so.  I believe in -- they've

11 come out extremely aggressively opposed to provider

12 profiling and any value networks or tiered benefit

13 designs in medical insurance projects that would look

14 at preferred providers and incent consumers with richer

15 benefits to choose more preferred providers.

16          They've also in different coalition activity

17 that I've been active in also oppose some of the

18 disease management programs to help patients with

19 chronic diseases so I think they've -- in my opinion,

20 they seem to have changed their perspective.

21      Q.  And is Dr. Lewin still the head of CMA?

22      A.  No.

23      Q.  He's been gone for some years?

24      A.  Sorry?

25      Q.  He's been gone for some years?
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 1      A.  Yes, sir.

 2      Q.  You were asked some questions about provider

 3 complaints or issues.  Looking back in 2006-2007, were

 4 there occasions where or when providers brought

 5 directly to you issues or concerns about PacifiCare or

 6 United?

 7      A.  Yes, on occasion.

 8      Q.  What did you do with those issues, concerns?

 9      A.  Generally speaking, I would refer those

10 specific complaints to people with direct operational

11 responsibilities over those services.

12      Q.  Did you follow up on the outcome of those

13 concerns?

14      A.  Yes.  Yes, sir.

15      Q.  What was the outcome you recall?

16      A.  In any -- all the cases I recall, they have

17 all come to be resolved satisfactorily.

18      Q.  Satisfactory to whom?

19      A.  To the physician.

20      MR. KENT:  Nothing further.

21      THE COURT:  Any recross?

22      MR. GEE:  Just really briefly.

23              RECROSS-EXAMINATION BY MR. GEE

24      MR. GEE:  Q.  Dr. Ho, do you know how many

25 PacifiCare employees were in California
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 1 pre-acquisition?

 2      A.  I believe it's in one of the documents you

 3 shared.

 4      Q.  Do you know independent of that document?

 5      A.  Approximately 5,000 or so.

 6      Q.  Do you know how many California PacifiCare

 7 employees there were in 2006?

 8      A.  Not specifically, no.

 9      Q.  How about 2007?

10      A.  No.

11      Q.  2008?

12      A.  No.

13      Q.  And you testified about this organization,

14 CAPG.  That's an organization representing primarily

15 HMO providers, is it not?

16      A.  That's correct.

17      MR. GEE:  That's all I have.

18      THE COURT:  Anything further?

19      MR. KENT:  No.

20      THE COURT:  Thank you very much for your

21 testimony.

22          May this witness be released?

23      MR. KENT:  Yes.

24      MR. GEE:  Yes.

25      THE COURT:  Thank you.  You're free to go.



15475

 1      MR. GEE:  May we do exhibits for Dr. Ho?

 2      THE COURT:  Sure.

 3      MR. KENT:  Was there anything new?

 4      MR. GEE:  I think --

 5      THE COURT:  Everything was in evidence.  I already

 6 put in the CV.  I don't think there's anything else

 7 left.  But I would like to return your documents to

 8 you.

 9          (Reporter interruption)

10      THE COURT:  The amended witness list, that's 934,

11 will go with the record.

12           And then 933 is an e-mail, 8409.  Any

13 objection to that?

14      MR. GEE:  That might have been from yesterday.

15      THE COURT:  Oh, yes.  All right.  Anything else we

16 can do today?

17      MR. KENT:  Nothing comes to mind.

18      THE COURT:  Okay.  So the outstanding thing I have

19 is Ms. Rosen's testimony.  Is there an agreement

20 between the parties about this at all?  I just don't

21 want to step on something.

22      MR. GEE:  I don't think so.

23      MS. ROSEN:  No.

24      THE COURT:  And I think I've expressed before I'm

25 reluctant to have her testify.  But you're speaking
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 1 about a specific thing that you want her to testify

 2 about.  I think I need to know more about that, maybe a

 3 written offer of proof or something --

 4      MR. KENT:  Okay.  That's fine.

 5      THE COURT:  -- about what that specific thing is

 6 so they have an opportunity to look at it and see if

 7 that works.

 8      MR. KENT:  That's fine.

 9      MR. GEE:  Thank you, your Honor.

10          (Whereupon, the proceedings recessed

11           at 11:44 o'clock a.m.)

12
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 1 STATE OF CALIFORNIA     )
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 1 Monday, January 31, 2011            10:02 o'clock a.m.

 2                         ---o0o---

 3                   P R O C E E D I N G S

 4      THE COURT:  All right.  This is on the record.

 5 This is before the Insurance Commissioner of the State

 6 of California in the matter of PacifiCare Life and

 7 Health Insurance Company.

 8          This is OAH Case No. 2009061395, Agency No.

 9 UPA 2007-00004.  Today's date is January 31st, 2011.

10          Counsel are present.  Respondent is present in

11 the person of Ms. Berkel.

12          And I believe we're calling a new witness.

13      MR. STRUMWASSER:  I believe it's the Department's

14 call of Mr. McMahon.

15      THE COURT:  Okay.

16          (Witness sworn)

17                       DIRK McMAHON,

18          called as a witness by the Department,

19          having been first duly sworn, was

20          examined and testified as hereinafter

21          set forth:

22      THE COURT:  Please be seated.  Please state your

23 first and last name and spell them both for the record.

24      THE WITNESS:  Dirk McMahon,  D-I-R-K, M-C, capital

25 M-A-H-O-N.
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 1      THE COURT:  Thank you.

 2          Go ahead.

 3      MR. STRUMWASSER:  Thank you, your Honor.

 4           DIRECT EXAMINATION BY MR. STRUMWASSER

 5      MR. STRUMWASSER:  Q.  Good morning, Mr. McMahon.

 6 I'm Michael Strumwasser.  I represent the Department.

 7          What is your present position, sir?

 8      A.  I'm the chief operating officer of

 9 UnitedHealthcare.

10      Q.  Do you have any contemporaneous positions

11 with, like, UnitedHealth Group or any of the other

12 affiliates?

13      A.  No, sir, I don't.

14      Q.  When did you become the chief operating

15 officer of UHC -- excuse me.

16          Are you also a -- do you have an officer rank

17 with that?

18      A.  I'm not a Section 616 officer.  I think that's

19 the term we use.  No, I'm not that.

20      Q.  My understanding is that you are a senior vice

21 president; is that right?

22      A.  Chief operating officer of UnitedHealthcare.

23      Q.  So you have no presidential or vice

24 presidential designation?

25      A.  No.



15483

 1      Q.  When did you become the chief operating

 2 officer?

 3      A.  Right at the beginning of -- it was at the end

 4 of 2006, beginning of 2007.

 5      Q.  Prior to that, what was your position?

 6      A.  Chief financial officer of UnitedHealthcare.

 7      Q.  And prior to that?

 8      A.  I had -- basically throughout 2006, I was the

 9 chief financial officer.

10          Prior to that, from 2003 up through the

11 beginning of 2006, I had various responsibilities in

12 broker and employer services.

13      Q.  How long have you been with UnitedHealthcare?

14      A.  Since 2003.

15      Q.  And before that?

16      A.  I worked for Northwest Airlines.

17      Q.  Would you just summarize for us your

18 educational background?

19      A.  Yes.  I have a bachelor's degree in business

20 with a concentration in finance from Marist College in

21 Poughkeepsie, New York.  And I have an MBA with a

22 concentration in finance from University of Notre Dame

23 in South Bend, Indiana.

24      Q.  Was there a time when you had the title of

25 president and CEO of ACME?
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 1      A.  Yes, there was, sir.

 2      Q.  When was that?

 3      A.  Probably ACME was around '07 and '08, sometime

 4 around that.  I don't recall the exact dates.

 5      Q.  So was that at the same time you were chief

 6 operating officer of UHC?

 7      A.  Yeah.  It's basically -- I'm now the chief

 8 operating officer of UHC.  But ACME was sort of the

 9 name we gave for the operating division.  So it

10 essentially is the same job.

11      Q.  So UHC is the operating division of

12 UnitedHealth Group?

13      A.  UHC is the commercial -- the commercial -- is

14 the insurance arm of UnitedHealth Group, let's put it

15 that way.

16      Q.  The commercial insurance or all insurance?

17      A.  As of two weeks or three weeks ago,

18 UnitedHealthcare, all of the benefits businesses were

19 consolidated under the UnitedHealthcare brand.  So that

20 would be our Medicare -- Medicare retirement segment as

21 well as our Medicaid segment.

22      Q.  You're the chief operating officer of all of

23 that?

24      A.  Yes.

25      Q.  Prior to that, what was the purview of UHC?
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 1      A.  Prior to that it was -- so I had

 2 responsibility for Medicaid and commercial operations.

 3 Prior to that, the Medicare and retirement division got

 4 rolled in under my purview just a few weeks ago.

 5      Q.  What's the relationship between ACME and

 6 Uniprise?

 7      A.  There really is none.

 8      Q.  What is Uniprise?

 9      A.  Uniprise was the operating arm that did

10 provider -- that did claim and call prior to the --

11 2006 and prior, Uniprise was in existence as the

12 business segment within UnitedHealthcare that paid the

13 claims and answered most of the phone calls.

14      Q.  That -- I'm sorry?

15      A.  Uniprise, prior to 2006, was the operational

16 arm of the company that paid the claims and answered

17 the phone calls.  So it was really a sort of

18 predecessor operating company to what ultimately became

19 ACME.

20      Q.  Is there still an ACME?

21      A.  No, we just refer to it as UnitedHealthcare

22 operations.

23      Q.  Are you the chief operating officer of

24 UnitedHealthcare or UnitedHealthcare operations?

25      A.  That's -- it's -- you know, I think we're
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 1 splitting hairs.

 2      Q.  I just want to make sure.  So there is no

 3 UnitedHealthcare that isn't operations; is that right?

 4      A.  I'm not sure the question you're asking, sir.

 5      Q.  I'm sorry.  I don't mean to be opaque about

 6 this.  I have a very small law firm.  We don't have

 7 these problems.

 8      A.  No, no.  I'm just trying to understand.

 9      Q.  We had Uniprise, which became ACME.  And that

10 was, as I understand it, the operations wing of

11 UnitedHealthcare; is that right?

12      A.  ACME was the operations wing of

13 UnitedHealthcare, yes.

14      Q.  Did UnitedHealthcare have any other wings at

15 that time?

16      A.  Oh, sure.  There was network -- network,

17 product, our salespeople.

18      Q.  And UnitedHealthcare, the thing that you are

19 the chief operating officer of, that has all those

20 wings now?

21      A.  No.  It just has the operations.  I'll break

22 it down as follows.

23          So in 2006, the operating arm of -- largely of

24 the commercial business was called Uniprise, 2006 and

25 back.  Right?
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 1          2007, the operations became known as ACME.

 2 That sort of title or moniker was in place for 2007.

 3 And you know, I'm not sure when it exactly ended, so

 4 don't hold me to it.

 5          But basically, the functions of ACME -- ACME

 6 were sort of the claim/call.  Broker and employer

 7 service happened throughout 2007 and 2008.  ACME sort

 8 of as a specific name department went away, and it

 9 became UnitedHealthcare operations pretty much.

10 All right?

11          So as from a title perspective, I've always

12 referred to it as "Chief Operating Officer of

13 UnitedHealthcare," which really has responsibility for

14 operations, you know, across our -- across our sort of

15 UnitedHealthcare's businesses.

16      Q.  To whom do you report directly?

17      A.  Today?

18      Q.  Yes.

19      A.  Gail Boudreaux.

20      Q.  What is Ms. Boudreaux's position?

21      A.  She would be with the chief executive officer

22 of our insurance benefits division.

23      Q.  How long have you been reporting directly to

24 her?

25      A.  I believe that Boudreaux came on in May of
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 1 2008.

 2      Q.  Prior to that, to whom did you report?

 3      A.  To Dave Wichmann.

 4      Q.  And his title at that time was the same as

 5 Ms. Boudreaux's?

 6      A.  So Ms. Boudreaux today now has the -- she's --

 7 Dave's title was CEO of UnitedHealthcare.  But he only

 8 had responsibility for the commercial insurance

 9 business, not Medicaid or Medicare.

10      Q.  All right.

11      A.  Ms. Boudreaux now, as of a couple weeks ago,

12 has responsibility for Medicaid, Medicare, as well as

13 our commercial business.

14      Q.  So that's a helpful functional explanation.

15 What was Mr. Wichmann's title when you were reporting

16 to him?

17      A.  CEO of UnitedHealthcare.

18      Q.  How long were you reporting to him?  From mid

19 2008 -- up to mid 2008; is that right?

20      A.  Yeah.  I don't remember the exact dates, but

21 throughout -- throughout 2007 and 2008, Dave was the

22 CEO of UnitedHealthcare.  And I reported to him as the

23 head of the operations.

24      Q.  And before Mr. Wichmann?

25      A.  I actually -- during 2006, I was the CFO of
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 1 UnitedHealthcare.  And I also reported to Mr. Wichmann

 2 at that time.

 3      Q.  And his title at that time?

 4      A.  The same, he was the CEO of United -- CEO of

 5 UnitedHealthcare.

 6      Q.  I won't ask you to go much further back, but

 7 on January 1, '06, were you the CFO of

 8 UnitedHealthcare?

 9      A.  I don't remember the exact date.  I may have

10 been -- it was sort of on or about.  In 2005, I largely

11 had roles in broker and employer service.  So, you

12 know, sometime in the end of '05 beginning of '06, I

13 became the CFO.  I think it was 12 of 2005 when I

14 became the CFO.

15      Q.  And when did you cease to be CFO?

16      A.  It was probably around December of 2006.  May

17 have been the end of November, beginning of December,

18 around there.

19      Q.  Today, how many direct reports do you have?

20      A.  People who are -- in my total organization?

21      Q.  Well, yes.  How many people report directly to

22 you rather than other people to you?

23      A.  We do it in terms of work force FTEs because

24 we have some vendors and some direct employees.  But

25 it's roughly 24,000 people.
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 1      Q.  How many of those 24,000 people have no boss

 2 other than you?

 3      A.  Oh, you mean that report directly to me as --

 4      Q.  Yes.

 5      A.  I believe it's nine.

 6      Q.  Would I take you down a place where you're

 7 going to leave somebody off and be embarrassed, then,

 8 later on, if I asked you who they were?

 9      A.  I'll write them down, and we'll go through it.

10 How about that?  All right?

11      MR. STRUMWASSER:  Okay.

12          Your Honor, could we go off the record for

13 just a second?

14      THE COURT:  Sure.

15          (Discussion off the record)

16      THE WITNESS:  Unless I'm counting wrong, I have

17 nine direct reports.

18      MR. STRUMWASSER:  Q.  If you could just run down

19 the name and --

20      A.  Yes.  Jim Becker, he runs our transaction

21 operation.  Is this what you're looking for?

22      Q.  Yes, exactly.

23      A.  Joe Chalastra.

24      THE COURT:  Better spell it.

25      THE WITNESS:  Good point.  C-H-A-L-A-S-T-R-A.  He
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 1 has responsibility for business requirements,

 2 development, sort of specifying our technical

 3 development needs.

 4          Pam Stegora Axberg, S-T-E-G-O-R-A,

 5 A-X-B-E-R-G.  She has responsibility for our alliance

 6 department.

 7          Susan Berkel, she has responsibility for

 8 western region integration.

 9          Stevan Garcia, he has responsibility for

10 broker and employer service.

11          Laura Ness, she has responsibility for work

12 force and training.

13          Judy Perlman has responsibility for quality.

14          Susan Edberg has responsibility for member

15 call.

16      Q.  Member?

17      A.  Member call operations, answering member phone

18 calls as they come in.

19          Tim Kaja -- that's spelled K-A-J-A, he has

20 responsibility for provider service.

21          And I actually remember one more that just

22 came on last week, so I'm glad we're going through

23 this.

24          Wayne Cook, C-O-O-K, he has responsibility for

25 billing, eligibility, and reconciliation.
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 1      Q.  Thank you for that.

 2          Mr. McMahon, in 2005, were you aware of the

 3 PacifiCare acquisition by United prior to its being

 4 public?

 5      A.  Yes, I was.

 6      Q.  Did you have responsibilities for due

 7 diligence?

 8      A.  Yes, I did due diligence.

 9      Q.  What were your responsibilities in the due

10 diligence phase?

11      A.  I had responsibility for sort of -- at that

12 point in time, my role was in broker and employer

13 service.  And I -- basically, it was looking at sort of

14 the -- how PacifiCare handled those functions.

15          I also collaborated with and did some aspects

16 of the technical due diligence in conjunction with

17 our -- because the role at the time I had was

18 specifying the business requirements for, you know, for

19 the system development on behalf of UnitedHealthcare.

20          So I participated with our CIO at the time.

21 And I participated with the person who was the head

22 of -- or one of the lead people in Uniprise, who was

23 the operating arm at the time, and sort of collaborated

24 on their reports as well.

25      Q.  Who was that lead person?
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 1      A.  Steve Auerbach was the Uniprise lead who I

 2 worked with at that time.

 3      Q.  The COO you mentioned there, that's

 4 Mr. Wichmann?

 5      A.  No, the CIO.  His name was John Santelli.

 6      Q.  And the business requirements for UHC that you

 7 had responsibility for, would that have included the

 8 business requirements associated with integrating

 9 PacifiCare?

10      A.  So those -- at the time we were doing the

11 diligence, we hadn't begun to write business

12 requirements.  There were some parts of the

13 organization that -- there was a whole integration team

14 that was responsible.

15          I don't recall whether or not we had specific

16 integration writing requirements.  You know, we wrote

17 business requirements for many things.

18      Q.  I take it there was a time, a time did arise

19 when someone wrote some business requirements for

20 integrating PacifiCare when that process began, right?

21      A.  Yes.

22      Q.  When did that process begin?

23      A.  I don't -- I don't recall -- you know, I don't

24 recall that exact date as to when that process started.

25      Q.  Please understand, I understand it's been a
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 1 long time.  And I'm not asking for that purpose.

 2          But do you recall whether it would have

 3 occurred before the closure of the deal?

 4      A.  No.  The business requirements, you know,

 5 based on -- we would not have begun that process prior

 6 to closing the deal.

 7      MR. STRUMWASSER:  I'm going to show you a copy of

 8 an exhibit in evidence, 546, and the Judge will tell

 9 you all the rules of the road on these things.

10      THE COURT:  They're already -- the number's

11 already on it.  But if somebody gives you something

12 that there's no number on it, write on it because

13 they'll expect you to find it.

14      THE WITNESS:  But it's on here?

15      THE COURT:  Yes.

16      THE WITNESS:  I'm ready, sir.

17      MR. STRUMWASSER:  Q.  Mr. McMahon, 546 is an

18 e-mail chain from May of '07 entitled, "We're losing

19 the battles."  Do you recognize this e-mail chain?

20      A.  Yes, I do.

21      Q.  At this time, May of '07 or April-May of '07,

22 were you still -- did you still have responsibilities

23 for broker and employer functions?

24      A.  Yes, I did.

25      Q.  So we refer to these by the Bates numbers on
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 1 the bottom.  So on 8188, the last four numbers, this

 2 starts with a --

 3      THE COURT:  You mean 8118?

 4      MR. STRUMWASSER:  8118, thank you.

 5      Q.  This starts with an e-mail from Mr. Frey to

 6 several people, including you.  Mr. Frey, at this time,

 7 was the CEO of Pacific region; is that right?

 8      A.  Yes, he was.

 9      Q.  What was his reporting relationship to you, if

10 any?

11      A.  Mr. Frey did not report to me.

12      Q.  Did the regional presidents report up through

13 somebody else?

14      A.  Yes.  Mr. Frey at that time reported to Dave

15 Wichmann.

16      Q.  Do you know what battles Mr. Frey was

17 referring to here that he said "we" were losing?

18      A.  No, I can't tell from this exhibit what

19 battles he's specifically speaking of.

20      Q.  We have on 8119 a summary of this survey of

21 150 small group brokers, right?

22      A.  Yes, I see that.

23      Q.  You remember that survey from having seen it

24 at about that time, right?

25      A.  Yes, I do recall the survey.
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 1      Q.  And you recall that there were no categories

 2 in which United or PacifiCare was chosen as one of the

 3 best insurers; you recall that, right?

 4      A.  Says in here, "In no categories were we chosen

 5 as one of the best two companies."

 6      Q.  And that United PacifiCare was voted by the

 7 brokers as one of the worst insurers in seven

 8 categories, do you see that?  He lists them there.

 9      A.  Based on what Mr. Frey has written here and

10 his conclusion, the answer to that is yes.

11      Q.  When you saw those results in April of '07,

12 were you concerned?

13      A.  Any time we get survey results which don't

14 list us near the top of any category, I would be

15 naturally concerned.

16      Q.  At that time you saw these results, were you

17 surprised by them?

18      A.  I don't recall whether I was surprised or not.

19 I don't.

20      Q.  So at the time before -- just before you got

21 this, in the spring of 2007, you had no opinion about

22 whether the brokers thought you were the best or the

23 worst or somewhere in the middle?

24      A.  I don't recall what my opinion was at that

25 specific point in time.
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 1      Q.  Below the discussion of the survey results,

 2 about halfway down the page, Mr. Frey makes several

 3 requests.  And his first request is, he's looking for

 4 dollars to fund the recommended system integration.  Do

 5 you see that?

 6      A.  Yes.  I see the first number there, sir, yes.

 7      Q.  Do you know what he's referring to there as

 8 the recommended system integration?

 9      A.  Recommended -- not specifically.  It's kind of

10 hard to tell from context what specific integration

11 he's looking for here.  He makes a comment on dual

12 choice.

13      Q.  Right.

14      A.  Which is an ability to have both an HMO

15 product and a PPO product.

16      Q.  So would it be a fair inference in your

17 opinion to conclude that he's saying that, "We need to

18 integrate both the HMO and PPO systems"?

19      MR. KENT:  Objection, irrelevant, calls for

20 speculation.

21      THE COURT:  I'll allow it.

22          If you know.

23      THE WITNESS:  Tell me the question again, sir.

24      MR. STRUMWASSER:  Q.  Would it be a fair inference

25 from the reference to recommended system integration
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 1 and, as you point out, the reference to the dual

 2 choice, that he is saying he needs dollars, he's

 3 looking for dollars to integrate both the HMO and the

 4 PPO systems?

 5      A.  I -- you know, it's hard to say what James was

 6 thinking about there.  I can speak specifically to dual

 7 choice environment.  I understand that was a market

 8 need at the time.  Specifically how integrated he was

 9 looking to have those, I can't say for sure.

10      Q.  Were there system integration functions that

11 had been recommended at this time by somebody?

12      MR. KENT:  Objection, no foundation, calls for

13 speculation.  It's vague.  Something that had been

14 recommended by somebody?

15      THE COURT:  If he knows.

16      MR. STRUMWASSER:  Well, that's going to be the

17 next question, isn't it.

18      THE COURT:  I'll allow it if you know.

19      THE WITNESS:  I'm just trying to figure out who --

20 when you're asking me who recommended it, there was

21 a -- people thought that having an integrated HMO and

22 PPO offering would behoove us in the marketplace.

23 Okay?  That's a given.

24      MR. STRUMWASSER:  Q.  Okay.  But I wasn't -- the

25 question -- I'm sorry that Mr. Kent and I collaborated
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 1 to confuse you.

 2          But the question was just about the existence

 3 of a recommended system -- when I look at that

 4 sentence, "We are looking for dollars to fund the

 5 recommended system integration," it reads like there

 6 had been some consideration of something and somebody

 7 recommended integration of some systems that Mr. Frey

 8 seemed to think the readers would recognize.

 9          And I'm asking you, do you recall from this

10 period there having been a discussion that led to the

11 recommendation for system integration, not who did it,

12 but whether there was such a recommendation?

13      MR. KENT:  No foundation.  It's vague, compound.

14      THE COURT:  Overruled.  If he knows.

15      THE WITNESS:  Not specifically, not specifically.

16      MR. STRUMWASSER:  Q.  And then the fourth request,

17 Mr. Frey wonders whether a black belt or the like is

18 needed to reintegrate PacifiCare, "as the first time

19 around seems to have left a lot of holes."  Do you see

20 that?

21      A.  Yes, I see that.

22      Q.  Do you know what he meant by "reintegrate"?

23      A.  No, I don't.

24      Q.  Was "reintegration" a term commonly used at

25 PacifiCare or United?
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 1      A.  I have heard that, but, I mean, I never really

 2 understood the concept of exactly what it meant.  It's

 3 kind of a vague term.

 4      Q.  But you have heard others at United and

 5 PacifiCare use that phrase?

 6      A.  Yes, I have heard the phrase.

 7      Q.  When you read the statement, "The first time

 8 around seems to have left a lot of holes," did you

 9 believe you knew what he was saying, what he was

10 referring to?

11      A.  I mean, when I read this at the time, I would

12 not have focused on "it left a lot of holes" and what

13 holes he was specifically referring to.

14      Q.  You were aware there were holes; you wouldn't

15 have tried to enumerate them as you read it?

16      A.  Excuse me?

17      Q.  You were aware that there were holes, right?

18      MR. KENT:  No foundation, calls for speculation.

19      THE COURT:  If he knows.

20      THE WITNESS:  The term "holes" is what I'm having

21 trouble -- define what you would characterize as a

22 hole.  I think that would help me.

23      MR. STRUMWASSER:  Q.  Well, see, now -- the only

24 difference between you and I for these purposes is he

25 sent the memo to you, not to me.
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 1      A.  Yes.  Well, no -- in the context here, "holes"

 2 is a pretty nebulous term.

 3      Q.  Okay.  At the bottom of the page, Mr. Frey

 4 says, "I know we are a small part of a much larger

 5 organization and so resources are limited."  Do you see

 6 that?

 7      A.  Yes, sir.

 8      Q.  The small part Mr. Frey is referring to is

 9 PacifiCare, right?

10      A.  I would definitely assume that he was

11 referring to PacifiCare, given his role in the company.

12      Q.  And the much larger organization is

13 UnitedHealth Group?

14      A.  That -- I'm not sure it was UnitedHealthcare

15 or UnitedHealth Group.  I think he's saying, "I'm one

16 part of this organization."

17      Q.  Then he says that it is disheartening to have

18 fallen so short.  Do you agree that, sitting here

19 today, that PacifiCare's California operations had

20 fallen short as of 2007?

21      A.  Look, I'd say there were some issues.  Falling

22 short -- again, nebulous term.  Were we totally

23 pleased?  Were there issues?  Sure.  Fallen short,

24 again, it's hard to read into exactly what James meant

25 when he wrote that.
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 1      Q.  I appreciate that, but I'm really now asking

 2 what you think.  Do you think that PacifiCare had

 3 fallen so short in 2007?

 4      MR. KENT:  Objection, vague, no foundation.

 5      THE COURT:  I'm going to sustain the objection.

 6 "Fallen short," he just said, was vague, and he

 7 answered the question.  So let's move on.

 8      MR. STRUMWASSER:  Q.  If we go back up to 8118,

 9 the prior page, on the bottom half of that page, we

10 have an e-mail from Mr. Wichmann, right?

11      A.  Yes.  Yes, sir, we do.

12      Q.  He's saying he doesn't want to spend a lot of

13 time admiring the problem and "how we got here."  Do

14 you see that?

15      A.  Yes, I do.

16      Q.  Mr. Wichmann says that he wants to understand

17 if this is a hangover or current state.  Right?

18      A.  Yes, I see that.

19      Q.  So he wants to know if the results of this

20 survey reflect past problems or current, ongoing

21 problems.  That's what that means, right?

22      A.  I can't say for sure.  But I think he does

23 want some time perspective here.  I agree with that

24 point.

25      Q.  Then in parentheses, the phrase in parentheses
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 1 makes it sound like he thinks they're current, ongoing

 2 problems, right?

 3      A.  Meaning current, yes, because he parened

 4 the -- after "current state."

 5      Q.  Do you agree that, at this time in the fall of

 6 2007, that the problems identified in the broker survey

 7 were current rather than merely historical problems?

 8      MR. KENT:  Overbroad, no foundation.  It's vague.

 9      THE COURT:  If you know.

10      THE WITNESS:  I think in the summer -- the date of

11 this is 4/28/07.  There were broker service issues at

12 that point.

13      MR. STRUMWASSER:  Q.  He also wants a second set

14 of people to work on re-implementation of this

15 integration.  Do you see that?

16      A.  Yes, I do.

17      Q.  Do you read that to be a reference to

18 Mr. Frey's comments about reintegration, or you think

19 that's independent?

20      MR. KENT:  Objection, no foundation, calls for

21 speculation.  The witness already said that Mr. Frey's

22 comments were nebulous.

23      THE COURT:  If he knows.

24      THE WITNESS:  I don't -- you know, I think it's

25 along the same lines.  But I don't know -- again, this
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 1 goes back to I didn't know what the first "reintegrate"

 2 meant.  So I mean, a similar tag-on is not really going

 3 to help me from a further understanding perspective.

 4      MR. STRUMWASSER:  Q.  Mr. Wichmann says that he

 5 wants a second set of people to work on it, whatever it

 6 is.  Was there a first set of people that worked on the

 7 integration that he wants to replace now?

 8      A.  No.  I don't know that -- a second set of

 9 people -- I don't know -- as I think back, I don't

10 recall there ever being Team 1 and Team 2 type of

11 thing.

12      Q.  And you don't remember there having been an

13 integration team that either was -- had already left

14 the field and a new one came on or that was replaced by

15 a new one?

16      A.  We had a full integration team throughout --

17 we closed at the end of 2005.  We had an integration

18 team on the field from that time.  People -- it's a big

19 company.  People came and went, had different roles

20 during those periods of time.  But there wasn't -- you

21 know, I don't think there was a conscious change-out; I

22 would say that -- from an integration team standpoint.

23      Q.  And as best you can recall today, was there

24 anybody -- setting aside whether or not this is a call

25 for a change-out, other than possibly this e-mail, do
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 1 you recall anybody saying, "We need to change the

 2 team"?

 3      MR. KENT:  Objection, no foundation, calls for

 4 speculation.

 5      THE COURT:  If you know.

 6      THE WITNESS:  No, I don't recall any conscious

 7 discussion of changing out of any team.

 8      MR. STRUMWASSER:  Q.  Do you recall either

 9 Ms. Berkel or Mr. Labuhn having been involved in any

10 kind of a program that could be characterized as a

11 reintegration or redo or fixing?

12      MR. KENT:  Objection, overbroad, vague.

13      THE COURT:  If you know.

14      THE WITNESS:  Many people worked on the

15 integration over time.  When Mr. Labuhn, when

16 Ms. Berkel, what amount of work they did on it, I'm

17 speculating.

18      MR. STRUMWASSER:  Q.  There came a time when

19 Ms. Berkel became more active in the integration of

20 PacifiCare, right?

21      A.  I would say yes.

22      Q.  Was it your decision to deploy her in that

23 fashion?

24      A.  It was a collective decision that -- you know,

25 a number of us decided that -- Sue was the CFO in the
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 1 Pacific region largely from the close through 2006.

 2 And she was -- as the CFO, certainly had some purview

 3 of the integration.  In May-June of 2007, we formalized

 4 that role.

 5      Q.  Mr. McMahon, did -- in your opinion as one of

 6 the people that contributed, participated in that

 7 decision to assign her, was one of the considerations

 8 leading to that assignment the notion that there were

 9 problems with the integration and that Ms. Berkel had

10 been identifying some of them and recommending

11 aggressive action?

12      A.  I always considered Sue to be very much a

13 PacifiCare expert.  She could do -- she really knew the

14 plumbing with respect to PacifiCare.  And of course, as

15 we were doing our integration, she had perspectives.

16 And I know they're part of the record.

17      MR. STRUMWASSER:  I'm going to ask to have that

18 question reread.

19      THE COURT:  All right.

20          (Record read)

21      THE COURT:  So it's a good idea to answer yes or

22 no first, and then you can have time to explain because

23 your answer -- it's hard to identify whether it was yes

24 or no.

25      THE WITNESS:  Okay.  Thanks, Judge.
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 1          So -- can you read it back for me one more

 2 time, please?

 3          (Record read)

 4      MR. KENT:  Misstates the prior testimony.

 5      THE COURT:  Overruled.

 6      THE WITNESS:  So I would say yes, Ms. Berkel was

 7 very -- Ms. Berkel was very involved.  We had a few --

 8 we had issues associated with the integration.  And she

 9 brought what I would regard as some good subject matter

10 expertise and leadership to bear.

11      MR. STRUMWASSER:  Q.  We then have a reply from

12 Mr. Wichmann -- I'm sorry.

13          Mr. Wichmann says that there -- I have to be

14 sure I have the right page here.

15          Yeah, we're still on Mr. Wichmann's e-mail.

16 At the bottom of 8118, he says, "There isn't a single

17 recommendation that James has put forward that I do not

18 support."  Do you see that?

19      A.  Yes, I do, sir.

20      Q.  Do you understand Mr. Wichmann to be referring

21 to the four requests made by Mr. Frey there?

22      A.  Yes.  I would, sir.

23      Q.  So, for example, the first one, "Dollars to

24 fund recommended system integration," do you know

25 whether dollars were allocated to fund the recommended
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 1 system integration after this e-mail?

 2      A.  We do system integration all the time.  There

 3 was dollars funded to do system integration of

 4 PacifiCare all throughout 2006-2007.  I mean, it was an

 5 ongoing -- ongoing amount of dollars provided for

 6 system integration.

 7      Q.  May I infer from your answer, then, that there

 8 were no dollars that were specifically provided in

 9 response to this e-mail chain?

10      A.  I can't say that for sure.

11      Q.  You don't know of any, though?

12      A.  Give me that again.

13      Q.  You don't know of any instance in which

14 somebody said, "We've got these four projects that

15 Mr. Frey identified and Mr. Wichmann has endorsed.

16 Let's get some more money to them"?

17      A.  If you're asking, as a result of this specific

18 e-mail, did someone say, "Hey, fund X million dollars

19 more on PacifiCare integration," I don't recall that

20 being a subsequent action as a result of this e-mail.

21      Q.  Then Mr. Wichmann asked you for your read and

22 also asked if Mr. Cronin is making any progress with

23 the service model.  Do you see that?  We're still on

24 8118, upper half.

25      A.  Yes.
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 1      Q.  Who is Mr. Cronin?

 2      A.  Mr. Cronin had responsibility for broker

 3 service at the time.

 4      Q.  For PacifiCare?

 5      A.  No, for sort of the more broad entity, for

 6 UnitedHealthcare.

 7      Q.  And was he a Uniprise person?

 8      A.  Jim Cronin was in my organization at that

 9 time, so, no, he was not.

10      Q.  What is the service model that Mr. Wichmann is

11 referring to there?

12      A.  I can't specifically state what service model

13 he's referring to.

14      Q.  What does the term "service model" mean?

15 That's one of those phrases we hear a lot.

16      A.  A service model, broadly, is your approach to

17 servicing a given constituent.  So in this case,

18 brokers, how you answer the phone, how you follow up on

19 your issues, what -- the turn times that you would have

20 in responding to issues that are brought to your

21 attention, all those are things you would consider as

22 you're developing a service model.

23      Q.  Above Mr. Wichmann's e-mail, we have an e-mail

24 from you to Steve Black and Mr. Cronin.

25      A.  Yes, sir.
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 1      Q.  And you write, "We are still grinding on the

 2 PHS Dual Option integration because the cost of the

 3 whole thing is 125m (joke)."

 4      A.  Yes, I see that.

 5      Q.  We know what the PHS dual option is.  What is

 6 the PHS dual option integration?

 7      A.  Well, I believe it's the integration -- so I

 8 say "dual option integration" here.  But as I read

 9 this, I think what I meant -- I want to emphasize

10 that -- is the availability of a -- the availability to

11 link an HMO product and a PPO product and offer that up

12 as a product to a customer.

13      Q.  What does the word "integration" in that

14 sentence function -- what is that about?  Why do you

15 say "dual option integration"?

16      A.  "Integration" would mean so that the product

17 is seamless to the employer group.  So, in other words,

18 that a common bill is sent to the employer; the

19 employer is able to update his eligibility.

20      Q.  You use the word -- I'm sorry.

21      A.  So it's a concept where a common bill -- one

22 bill is sent to an employer, although they have two

23 products with us, as well as a -- the customer would

24 have the ability to update his eligibility through one

25 single, for lack of a better word, portal.
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 1      Q.  You used the word "grinding."  Does that

 2 indicate that you were dissatisfied with the progress

 3 that was being made on the dual option?

 4      MR. KENT:  Objection.  Your Honor, we're spending

 5 a lot of time on a document that, A, this testimony is

 6 cumulative.  Other people have testified about it; B,

 7 we're talking about broker services, clearly, from the

 8 face of this, which is not part of the alleged

 9 violations in this case.

10          We're spending a lot of time with a gentleman

11 who came out here ready to testify.  We should be

12 moving on to issues that are actually in this case.

13      MR. STRUMWASSER:  The broker survey itself says

14 that the brokers were dissatisfied in particular with

15 claim processing and call service function.

16      THE COURT:  Overruled.

17          Go ahead.

18      MR. STRUMWASSER:  Q.  The question was, does the

19 word "grinding" there indicate that you were

20 dissatisfied with the progress?

21      A.  No.  "Grinding" would mean it's taking time.

22 Doesn't speak to my satisfaction or not.

23      Q.  Starting on the bottom of the first page,

24 8116, and continuing on to 8117, we have Mr. Cronin's

25 response to you.  Do you see that?
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 1      A.  Yes, sir, I do.

 2      Q.  He starts, "Service is really broken on the

 3 West Coast.  This is a hangover from the Uniprise/UHC

 4 split."

 5          Do you disagree with the statement that,

 6 "Service is really broken on the West Coast at this

 7 time"?

 8      A.  "Broken" is a very strong word.  "Broken"

 9 means it can't be fixed in my -- from my perspective.

10 So, no, I don't agree with the statement "really

11 broken."

12      Q.  Would you agree that it is in need of fixing,

13 it was in need of fixing at that time?

14      A.  What I would say is that we had -- so the

15 answer is there were issues that needed to be

16 addressed.  So in the context of "fixed," I'd say yes,

17 we needed to deal with some issues in broker service at

18 that point in time, no question about that.

19      Q.  What was the Uniprise/UHC split?

20      A.  I'm -- so remember we spoke earlier, right?

21 Uniprise in 2006 was sort of the arm where they did

22 most of the provider and the member service.  And in

23 2000- -- UnitedHealthcare did some -- did the broker

24 and employer service.  They actually were combined in

25 2007.  So the split, it's kind of a funny word there in
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 1 this context.  I can't really say how he's using the

 2 UHC/Uniprise split there.

 3      Q.  So you don't really understand his statement

 4 there?

 5      A.  No.  It's -- context is a little rough in that

 6 case.

 7      Q.  At the time of this e-mail, were there

 8 Uniprise people and UHC people?

 9      A.  By the time of this e-mail, which is in -- let

10 me check -- 4/28/07, Uniprise had gone away at that

11 point in time.  There was no longer a Uniprise.

12 Uniprise became part of -- you know, the Uniprise

13 people became part of ACME, which was the new operating

14 company.  So Uniprise as an entity was gone in 2007.

15      Q.  Were there UHC people different than ACME

16 people at this time?

17      A.  In operations?

18      Q.  Let's start with were there people on the

19 United payroll who had -- who belonged to a UHC

20 organization that was not ACME?

21      A.  Yes.  Give you couple of examples.  For

22 example, our commercial sales group were not part of

23 ACME.  Network contracting people were not part of

24 ACME.  People who developed products were not part of

25 ACME.  Our salespeople -- so again, you've got to think
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 1 of ACME as the operating part of the company.  We

 2 provided claim, claim payment, call answering, and

 3 servicing of constituents who had issues that were

 4 brought to resolve.  If a provider had a problem with

 5 the way a claim was paid, we would deal with that.  If

 6 a broker had a problem representing one of his

 7 customers, on behalf of that, we would deal with that.

 8          So think of ACME and then think of

 9 UnitedHealthcare operations as sort of that subset of

10 UnitedHealthcare.  Make sense?

11      Q.  Yeah.  So, then, for example, Ms. Vonderhaar

12 would be ACME?

13      A.  Ms. Vonderhaar, in 2007, would have been part

14 of ACME.

15      Q.  And Ms. McFann would not have been?

16      A.  No, Elena would not have been, correct.

17 Ms. McFann would not have been.  You're correct, sir.

18      Q.  Mr. Sing would be, would have been?

19      A.  If Marty was responsible -- Marty Sing, he was

20 responsible -- if I recall properly, he was responsible

21 for PacifiCare member call operations at the time.  He

22 would have been part of ACME in 2007.

23      Q.  Now, Mr. Cronin says that -- on the top of

24 8117, "Uniprise made all the decisions, UHC was not

25 involved at all."  Do you see that?
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 1      A.  Top -- 8117, sir?

 2      Q.  Yes.

 3      A.  Yes, I do.

 4      Q.  Do you know what decisions he's referring to?

 5      A.  No.  I -- he's saying all decisions.  It's

 6 pretty broad.

 7      Q.  What kind of decisions would Uniprise be

 8 making that UHC would care about at this time?

 9      MR. KENT:  Objection, vague.  Are we talking about

10 broker services?  What this is about?

11      MR. STRUMWASSER:  We're talking about all the

12 things that were identified in the broker service

13 survey, including claims and call center and whatever

14 else is there.

15      THE COURT:  Did you understand the question?

16      THE WITNESS:  No.  Give it to me again, sir.  That

17 would be helpful.

18      MR. STRUMWASSER:  Q.  Absolutely.  Mr. Cronin

19 says, "Uniprise made all the decisions, UHC was not

20 involved at all."  He says that in the sentence right

21 after, "Service is really broken on the West Coast, and

22 this is a hangover from the Uniprise/UHC split."

23          In that context -- and I understand you're

24 concerned about the word "split" there.  But in that

25 context, I asked you what decisions Uniprise was making
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 1 that UHC would have any interest in.

 2      MR. KENT:  Objection, calls for speculation, no

 3 foundation.

 4      THE COURT:  If he knows.

 5      THE WITNESS:  If Uniprise -- Uniprise would have

 6 been involved with manpower decisions and servicing

 7 decisions in 2006, largely associated with member and

 8 provider service.  And that was, you know, again, a big

 9 part of their purview at that point in time.

10          So if you're asking me what would they have

11 been largely involved in, around those types of

12 services, in 2006, Uniprise had responsibility for

13 operations and -- the vast majority of the operations.

14          Those decisions, as relates to claim and call,

15 UnitedHealthcare, you know, would have -- although not

16 directly involved, would have had some exposure to

17 that.

18      MR. STRUMWASSER:  Q.  So staffing and budgeting,

19 for example, from Mr. Vonderhaar's operations, would

20 have been a Uniprise question?

21      A.  During what period of time?

22      Q.  2006 and early 2007.

23      A.  So during 2006 -- and I'm giving you a premise

24 here.  Ellen Vonderhaar would have been responsible for

25 PacifiCare claims or one of the senior people at
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 1 PacifiCare claim operations at that time.  And she

 2 would have been in the Uniprise organization throughout

 3 2007.

 4          At the beginning of 2008, when Uniprise went

 5 away and ACME was created, Ellen would have come into

 6 my organization at ACME.

 7      MR. VELKEI:  2007?

 8      THE WITNESS:  2007.  Excuse me.  That would have

 9 been the -- sort of timeline, if you will, with Ellen.

10      MR. STRUMWASSER:  Q.  So focusing just on the last

11 thing you said, when she was in Uniprise, you didn't

12 have jurisdiction over her.  But when ACME came into

13 being, you did?

14      A.  Yes.

15      Q.  So ACME was -- I believe you testified earlier

16 that ACME was essentially the successor name for this

17 Uniprise organization, right?

18      A.  Yes.

19      Q.  So at the time the name changed, the boss

20 changed too?

21      A.  Yes.  Actually, so -- and that was me.  So

22 I'll make sure I give you the full context here.  I

23 don't want there to be any confusion.  Okay?

24      Q.  I appreciate that.

25      A.  So generally, in 2006, okay, UnitedHealthcare
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 1 had the majority of broker and employer service.  Okay?

 2 And Uniprise had large responsibility for the member

 3 and the provider service.  Okay?  And there was some --

 4 depending on the entity, there was a little bit of

 5 combined.  That's generally.  I want to say that's

 6 generally.

 7          In 2007, okay, Uniprise went away.  The

 8 servicing that my organization had in 2006, largely

 9 broker-employer, we added on top of that member and

10 provider from Uniprise.  And then we had one entity

11 that managed operations across the entire sort of UHC

12 commercial landscape at that point in time.

13      Q.  So in 2007, you picked up this new name, you

14 picked up member and provider service, and you picked

15 up Ms. McFann?

16      A.  No, not --

17      Q.  Not McFann?

18      THE COURT:  Vonderhaar.

19      MR. STRUMWASSER:  Q.  You picked up

20 Ms. Vonderhaar?

21      A.  Yes, the Judge is correct.

22      Q.  So when Mr. Cronin is writing this e-mail to

23 you and he talks about the hangover from the

24 Uniprise/UHC split -- and we clarified your concern

25 about that term -- he is really talking to you as the
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 1 owner or the successor to Uniprise and saying that this

 2 is a hangover from time before you became the head of

 3 it, right?

 4      A.  That whole hangover from the Uniprise/UHC

 5 split, I said before, that's -- that doesn't jibe, just

 6 based on the fact that they were sort of combined, as I

 7 just described.  So I'm struggling with the question.

 8 Give it to me again.  I'll try to give you a better

 9 answer.

10      Q.  Let's do it this way.  Would you agree that,

11 if the word "split" were replaced with "former split"

12 and was read to be the sort of undoing of the split,

13 that that sentence would make sense?

14      MR. KENT:  Objection, calls for speculation.  We

15 are --

16      THE COURT:  We got kind of far afield with that

17 question.

18      MR. STRUMWASSER:  I'll reformulate.  The problem

19 is that I think what's happened here is that Mr. Cronin

20 is referring to the undoing of the split but he left

21 out the word "undoing."  I think that -- may I ask the

22 witness whether he thinks that true?

23      THE COURT:  You can ask him about it, sure.

24      THE WITNESS:  I can't say about that.

25      MR. STRUMWASSER:  Q.  Okay.  Now, Mr. Cronin, was
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 1 he a UHC person?

 2      A.  Yes, he was.

 3      Q.  And so the consolidation under Uniprise

 4 involved UHC losing some jurisdiction; is that right --

 5 excuse me, consolidation under ACME caused UHC to lose

 6 some jurisdiction; is that right?

 7      A.  No.  So let me give it to you.  So UHC -- so

 8 the operations, when Uniprise combined -- ACME, okay,

 9 was under -- under UHC, was formed, broker and employer

10 service under UnitedHealthcare in 2006.  Right?  When

11 the member and provider came across and was combined

12 with broker and employer service at UnitedHealthcare to

13 form ACME at the beginning of 2007, that actually was

14 under the purview of UnitedHealthcare.

15      Q.  Through you?

16      A.  Through me, absolutely.  All right?  So they

17 actually gained from a management perspective or a

18 scope perspective.

19      Q.  Weren't they under UHC before the creation of

20 ACME?

21      A.  Uniprise?

22      Q.  No, no.  Broker and --

23      A.  Yes, they were.

24      Q.  And now they were still under UHC, but they

25 were now under UHC through you?
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 1      A.  Through me and -- through me, correct.

 2      Q.  The next paragraph, he says, "Here are the

 3 issues as I see it (1,000 feet)."

 4          And the first thing, he has a long list of

 5 issues.  And rather than go through them all, they

 6 start with, "There is no PHS IVR."  By the way, what's

 7 IVR?

 8      A.  I believe it stands for "interactive voice

 9 response system."

10      Q.  It's Mr. Sing's software, right?  It's the

11 software for his call centers?

12      A.  Voice response -- yeah, it's used to recognize

13 voices in the call center.

14      Q.  So we have a list here that starts with,

15 "There is no PHS IVR" and ends with, "Claims need to

16 get their TATs in line."  I don't want to go through

17 them all.  I just would like you to take a look at that

18 list and tell us whether there's anything here that you

19 disagree with.

20      A.  So I'm on PAC0838117.  The purview of my

21 answer is from where to where, sir?

22      Q.  From, "There is no PHS IVR," that observation

23 by Mr. Cronin, down through, "Claims need to get their

24 TATs in line" by Mr. Cronin.  And I'd like to know

25 whether in that block, of text there there's anything
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 1 you disagree with.

 2      MR. KENT:  No foundation, calls for speculation,

 3 calls for a narrative.

 4      THE COURT:  If you know.

 5          It calls for a yes or no.

 6      THE WITNESS:  Give me the question again.  I've

 7 read through the issues.  Let me -- if you would,

 8 please.

 9      MR. STRUMWASSER:  Q.  Yes.  The question is, is

10 there anything in that list you disagree with as of

11 2007 when it was written?

12      A.  I think the -- Jim and I would have disagreed

13 on one element of this.  And let me find where it was.

14          "We need platinum reps for PHS service on West

15 Coast.  One rep handling multiple platforms is too

16 difficult (we tried it in the Northeast with OHP and

17 UHC and could not make it work.  Simply too much...I

18 agree with your concept of owning the whole platforms

19 [sic].  But we're a long way from that."

20          (Reporter interruption)

21      THE WITNESS:  "Remember, an AM in today's UHC

22 world has access to 40-plus applications and already

23 goes through 8-plus weeks of training and has to know

24 UNET and Prime in the platinum world.  We found that

25 trying to know two systems, business rules,
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 1 products...and a bunch of other things was impossible."

 2      MR. STRUMWASSER:  So just for the benefit of the

 3 reporter on this, Mr. McMahon, you're taking issue with

 4 the paragraph that starts with, "We need platinum reps"

 5 and ends with "...was impossible"?  Because she has a

 6 copy of it, and she can take care of that later.

 7      A.  Yes.  I mean, at that time -- at that time,

 8 that was Jim's perspective on what was right as far as

 9 one person handling one platform.  I mean, that was --

10 that was his perspective.

11          And at that time, I wasn't sure that was the

12 right thing to do.  So that would have been one thing

13 which I would have questioned.  But this is Jim's

14 perspective at that point in time.

15          But I don't know, for example, whether there

16 was a work flow manager or work force analyst in place

17 or not.  I don't know what reporting staff was in place

18 or not.  What I would say, there's some elements of

19 this they would say, "Yeah, we probably needed to work

20 on that."  But every single element of this list that

21 he had, the validity of that, I don't know that

22 everything was needed to the extent that he described

23 here.

24          But there were certainly some things in here

25 which I would certainly say we needed to address.
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 1      Q.  With respect specifically to the platinum reps

 2 thing, that's an idea that you referred to elsewhere as

 3 dumb, right?

 4      A.  No.  The platinum reps are an okay thing.  And

 5 platinum reps, just to, again, give you some context,

 6 the platinum rep is someone -- we have brokers who are

 7 the biggest producer brokers, and they have a better,

 8 more fast turnaround time, for example.  And they have

 9 a more dedicated person to go to to get their service

10 needs taken care of.  Right?  A platinum rep in and of

11 itself is fine.

12          What we were discussing at the time was

13 whether or not -- so if I'm a broker and I have a

14 product that's sold on the PacifiCare platform and a

15 different piece of business that's sold on the United

16 platform, if I'm a broker, I would prefer not to go

17 to -- a platinum broker, I would prefer not to have to

18 go to different people depending on what product I

19 sold.  Okay?  That was my objection at the time.  You'd

20 rather have one stop-shopping from a broker service

21 perspective, optimally.  That's what I was specifically

22 referring to.

23      Q.  Mr. McMahon, with respect to this list that

24 Mr. Cronin has tendered and with the understanding that

25 you disagree about the need for platinum reps for PHS
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 1 service on the West Coast, particularly with respect to

 2 those issues that you agree needed to be addressed,

 3 whether or not they need to be addressed in exactly the

 4 extent and fashion that's identified here, can you

 5 identify a root cause of these problems?

 6      A.  We had issues associated with broker service.

 7 I mean, I've already said, to put my finger on one

 8 single root cause, that's kind of difficult.

 9      Q.  Still on 8117, after that list, right after

10 the "Claims TAT" paragraph, he writes, "I believe

11 Uniprise stripped out the entire infrastructure with

12 the assumption that it was migrating.  In my opinion,

13 with the course correction, all that was undone needs

14 to be redone to get this back in line."  Do you see

15 that?

16      A.  Yes, I do.

17      Q.  Do you know what course correction he's

18 referring to here?

19      MR. KENT:  Objection, relevance.  Again, we're

20 spending a lot of time talking about broker services,

21 which is not an issue in this case.

22      THE COURT:  Overruled.

23      THE WITNESS:  So, sir, the term "course

24 correction" --

25      MR. STRUMWASSER:  Q.  Yes.  Just focusing on that
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 1 phrase, do you know what he's referring to there?

 2      A.  No, that's pretty broad.

 3      Q.  Am I -- do you share my reading of that

 4 paragraph that, when he says, "Uniprise stripped out

 5 the entire infrastructure," he's referring to

 6 PacifiCare infrastructure?

 7      A.  Again, "entire infrastructure" is a pretty

 8 broad comment.  So "infrastructure," does it mean the

 9 technical infrastructure?  Does it mean the people

10 infrastructure?  Does it mean the management

11 infrastructure?  That's why I'm sort of struggling to

12 give you a specific answer.

13      Q.  No, I understand that.  But whatever --

14 obviously, it's not the case that the entirety of the

15 infrastructure of any entity was taken out; there was

16 always somebody there.

17      A.  Right.

18      Q.  Assuming that he's referring to some kind of

19 cuts in infrastructure, do you agree that that

20 infrastructure he's referring to is the legacy

21 PacifiCare infrastructure?

22      MR. KENT:  Objection, asked and answered.

23      THE COURT:  Well, if you know.

24      THE WITNESS:  I don't know what, specifically,

25 element of the infrastructure he's referring to.
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 1          Now, if you take a big step back, right, we

 2 did have issues in broker service at the time.  Right?

 3 We were trying to resolve them.  And at the end of the

 4 day, my purview of this was we need to make sure that

 5 we tend to broker service as any rational business

 6 people would.

 7      MR. STRUMWASSER:  I have a new document, and I

 8 would be happy to --

 9      MR. KENT:  Why don't we take a break.

10      THE COURT:  All right.

11          (Recess taken)

12      THE COURT:  Okay.  We'll go back on the record.

13      MR. STRUMWASSER:  I'm going to suggest we go till

14 12:30, come back at 2:00.

15      THE COURT:  Sure.

16      MR. STRUMWASSER:  New exhibit, your Honor.

17      THE COURT:  It's 935.

18          (Department's Exhibit 935, PAC0911053 marked

19           for identification)

20      THE COURT:  It's an e-mail with a top date of May

21 4th, 2007.

22      THE WITNESS:  Okay.  Do you want me to read the

23 exhibit?

24      MR. STRUMWASSER:  People like to do that.

25      THE WITNESS:  All right.
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 1      MR. STRUMWASSER:  But you should know,

 2 Mr. McMahon, if you want to do that short, you can stop

 3 us at any time and look more deeply.  So whatever you

 4 want to do.

 5      THE WITNESS:  Okay.  I got it, pretty much a

 6 carry-on of the --

 7      THE COURT:  Iteration of the last one.

 8      THE WITNESS:  I gotcha.

 9      MR. STRUMWASSER:  Q.  So starting on 1054, we have

10 the e-mail chain from 546, starting with Mr. Frey's,

11 "We're losing the," battles up through Mr. Cronin's

12 e-mail.

13          And what I would like you to take a look at,

14 if you would, please, is on the bottom of the first

15 page, 1053, we have an e-mail from you to Mr. Wichmann,

16 transmitting this sequence of correspondence and

17 saying, "I gave Cronin the obvious coaching:  (Jim you

18 need to prioritize the plan and work the plan)."

19          Then you say, "Executive summary is that the

20 staff was whacked and transition business processes

21 were not crisply designed."

22          "Whacked" means reduced, right?

23      A.  Yes.  In that context, I would say yes.

24      Q.  And the staff that was whacked was the PHS

25 legacy staff?
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 1      MR. KENT:  Objection, vague.

 2      THE COURT:  If you know.

 3      THE WITNESS:  No, I don't know.  It's clear that

 4 there was staff which was reduced.  Specifically what

 5 staff we're referring to of what specific unit, I can't

 6 say for sure.

 7      MR. STRUMWASSER:  Q.  Okay.  And do you recall now

 8 what transition business processes you were

 9 saying -- you are saying here were not crisply

10 designed?

11      A.  No.  I don't recall exactly what processes I

12 was referring to there.

13      Q.  On the first page, Mr. McMahon, we have an

14 e-mail from Mr. Frey to you, thanking you for your

15 support.  Do you see that?

16      A.  Yes.  It's to Dave Wichmann it's actually to,

17 right, if I'm reading it right?

18      THE COURT:  Yes.

19      MR. STRUMWASSER:  Q.  Yes, right, from Frey -- and

20 Wichmann with a -- yes, that's right.

21          And he says in the third paragraph, "The news

22 about funding the system migration will be very

23 well-received."  Do you see that?

24      A.  Yes.

25      Q.  And then he goes on to say, "I give a lot of
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 1 credit to Greenberg and Berkel on putting that plan

 2 together...and to Dirk for driving to a decision."  Do

 3 you see that?

 4      A.  Yes, I do.

 5      Q.  Does that reference to funding a system

 6 migration, does that refresh your recollection as to

 7 what Mr. Frey was saying in his earlier e-mail in

 8 Bullet No. 1, "I know we are looking for dollars to

 9 fund the recommended system integration"?

10      A.  I remember that.  I see what's written here.

11 But in both instances, I don't specifically recall what

12 migration, integration decision is being referred to.

13      Q.  Do you know what plan Ms. Berkel and

14 Mr. Greenberg had put together at this point?

15      A.  No, I don't recall the specific plan.

16      Q.  Let's go back to 546, the exhibit we've been

17 talking about this morning.

18      A.  Mm-hmm.

19      Q.  And back in Mr. Cronin's e-mail, on 8117 at

20 the bottom, he says, "Personally, you know, I am

21 extremely passionate about fixing these things..." and

22 he continues, "I had no ownership, (UHC versus USS

23 thing) of the West coast."  Do you see that?

24      A.  Yes, I do.

25      Q.  USS is Uniprise Strategic Solutions?
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 1      A.  Yes, it is, correct.

 2      Q.  Was there a rift in 2007 between

 3 UnitedHealthcare people and Uniprise people?

 4      A.  No, I wouldn't characterize -- I wouldn't be

 5 able to speculate on that rift.  I won't speculate on

 6 that.

 7      Q.  I'm not asking you to speculate.  I'm asking

 8 for you to plumb the depths of your recollection and to

 9 tell us whether there was any kind of a rift or a

10 tension -- I don't want too much to turn on the

11 definition of "rift."  Was there conflict between the

12 two organizations?

13      A.  I would say no.  But what I would say is that

14 in any organization there's going to be disagreements

15 about business direction that occur regularly.  And you

16 know, oftentimes, in my experience, everything in a big

17 company like United's is not going to be hunky-dory

18 with respect to all the people that work in the

19 company.

20      Q.  And he says, "Uniprise made all the decisions,

21 owns 90-plus percent of the staff...and we've been

22 excluded from decisions."  Do you see that?

23      A.  Yes, I do.

24      Q.  Were you surprised to see him write that?

25      A.  "Uniprise made all the decisions" is probably
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 1 an overreach.  The 90 percent of the staff, the fact

 2 is, if you look at the operating staff going back to

 3 2006, the vast majority of the operating people were

 4 within Uniprise.  So the staff being part of Uniprise

 5 and -- the operating staff being part of Uniprise at a

 6 high percentage wouldn't surprise me.  The 90 percent,

 7 can't speak to whether that's right or wrong.

 8      Q.  Whether it's substantively correct or not,

 9 were you surprised to see him say it when he did?

10      MR. KENT:  Objection, irrelevant.  Surprised?

11      THE COURT:  I'll allow it if you remember.

12      THE WITNESS:  That's the word I'm struggling with,

13 the word "surprised."  So I don't know whether I was

14 surprised or not when I read this.

15      MR. STRUMWASSER:  Q.  Okay.

16      A.  Okay?

17      Q.  Were you, at the time, aware that Mr. Cronin

18 felt that the -- that his organization had been

19 excluded from the decision making?

20      A.  Mr. Cronin wrote that specifically here.  So

21 was I aware that he thought that he'd been excluded

22 from decision making?  Yes.  Jim specifically wrote "we

23 had been excluded from the decisions."

24      Q.  Prior to that, were you aware of it?

25      A.  I can't say when I became aware of it or not.
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 1      Q.  Do you agree that they were excluded from

 2 important decisions?

 3      MR. KENT:  No foundation.

 4      THE COURT:  If you know.

 5      THE WITNESS:  No, I don't know.  It's important to

 6 give context here.  Right?

 7          In 2006, I was the CFO of UnitedHealthcare, if

 8 you remember that.  Back in 2005, I had relationship to

 9 broker service and employer service, but throughout

10 2006, I was the CFO.  So Jim in 2006 would not have

11 been in my organization.  So the decisions that were

12 made during 2006 would not have come into my purview.

13      MR. STRUMWASSER:  Q.  So you had no expectation

14 one way or another whether his organization had been

15 excluded in the decision making at the time you got

16 this?

17      A.  At the time I got the e-mail?

18      Q.  Mm-hmm.

19      A.  I don't recall what perspective I had at that

20 exact time.

21      Q.  Setting aside Mr. Cronin's views, had you

22 heard any time in 2007 that UHC felt that they had been

23 excluded from the decisions that had been made in 2006

24 by Uniprise?

25      MR. KENT:  No foundation.  What decisions are we
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 1 talking about?  It's also vague.

 2      THE COURT:  The ones referred to in the e-mail.

 3 I'll allow it.

 4          But if you know or don't know.

 5      THE WITNESS:  Talking about decisions that are

 6 made, are you specifically referring to -- what

 7 decisions are we talking about that Uniprise made that

 8 would have made someone at UnitedHealthcare unhappy?  I

 9 think that's the specific question, right?

10      MR. STRUMWASSER:  Q.  That is.

11      A.  Well, in the case of Jim, here, he was clearly

12 thinking that he was excluded from some decisions.  So

13 Jim -- I'm sure -- and Jim, to be honest with you, was

14 a very influential guy in the company.  So I'm sure if

15 Jim thought it, I'm sure people who were in his

16 organization also thought it.

17          So the answer is were there more than one

18 person who thought they were excluded from decisions?

19 Sure, I would totally agree with that.

20      Q.  But the only one you recall hearing it from

21 was Mr. Cronin?

22      A.  Yeah, that I recall hearing it from.

23      Q.  What kind of decisions was USS making that

24 Mr. Cronin would care about?

25      A.  Any decision related to broker service is what
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 1 Mr. Cronin would be most concerned about, no question.

 2      Q.  Mr. Cronin continues, "Now that it is

 3 together, we can fix this."

 4          And I gather that is a reference to ACME

 5 consolidating the old Uniprise with the additional

 6 functions that you picked up, right?

 7      A.  Yes.

 8      MR. KENT:  Objection, relevance.  We're asking a

 9 lot of questions about broker service, whole morning of

10 it.

11      THE COURT:  Overruled.

12      MR. STRUMWASSER:  Q.  And your answer was yes,

13 right?

14      A.  My answer was yes.

15      Q.  "But there is a lot of baggage, and we need to

16 move quickly with little infrastructure, and we will

17 have budget challenges."  Do you see that?

18      A.  Yes.

19      Q.  Do you know what baggage Mr. Cronin was

20 referring to there?

21      A.  I would be speculating, but again during this

22 period of time, there was clearly the broker service

23 issues.  That point's not up for debate.  So I'm

24 assuming the baggage that he referred to here is the

25 broker service issues.
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 1      Q.  Taking into account both this e-mail and

 2 everything else you know about it, is it your

 3 understanding that Mr. Cronin was blaming Uniprise for

 4 PacifiCare service issues?

 5      A.  I don't know what Jim was -- who Jim -- would

 6 be to blame.  I don't like blaming and assigning blame.

 7 If Jim was doing that, that's his perspective.  I don't

 8 like the term "blame" in that context.

 9      Q.  So if something goes wrong, you don't like to

10 assign blame for it?

11      A.  What I do is, we always hold people

12 accountable.  And I say "always" figuratively.  But

13 we're really more about fixing problems and trying to

14 figure out where we go from here as sort of a general

15 management tenet that I use.

16      Q.  First page of the exhibit, sir.  About halfway

17 down, we have an e-mail from Mr. Labuhn to Mr. Auerbach

18 and Mr. Smith.  Do you see that?

19      THE COURT:  First page of 935?

20      MR. STRUMWASSER:  No, I'm sorry.  546 it's 8116.

21      THE WITNESS:  So what's the number at the bottom,

22 sir?

23      MR. STRUMWASSER:  Q.  8116.

24      A.  Got it.  I'm with you.

25      Q.  And we have an e-mail from Labuhn to Auerbach
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 1 and Smith, right?

 2      A.  Mm-hmm, yes, sir.

 3      Q.  Was Mr. Labuhn at this point a Uniprise

 4 person -- excuse me -- an ACME person?

 5      A.  Yes, Mr. Labuhn in 2007 was an ACME person.

 6 In 2006, I believe he was a Uniprise person.

 7      Q.  And he reported to Ms. Schofield, right?

 8      A.  I don't know to whom he reported, to be honest

 9 with you, sir.

10      Q.  Ms. Schofield reported to you, right, in '07?

11      A.  I don't know -- Diane has reported to me.  I

12 can't specifically say -- I honestly just don't

13 remember.  She was on and off reporting to me.  So I

14 just can't recall during '07 whether she reported to

15 me.  She has reported to me over the years.  That's

16 what I would say.

17      Q.  Mr. Labuhn writes that he wants to clarify

18 Mr. Cronin's comments and ensure that there is an

19 accurate record.  Do you see that?

20      A.  Yes, sir.

21      Q.  In the next paragraph, he writes, "Certain

22 actions were taken by the larger corporate

23 organization" -- excuse me -- "Certain actions that

24 were taken by the larger corporate organization were

25 predicated on a migration timeline that has not
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 1 materialized.  Obviously, had we known current

 2 migration strategies then, we would have ALL been in a

 3 better position to develop a long-term strategy."  Are

 4 you with me?

 5      A.  Yes, sir.

 6      Q.  The larger corporate organization here is

 7 UnitedHealthcare, UHC?

 8      A.  I would say no.  I think at this point in time

 9 the larger corporate organization -- he's probably

10 referring to historically, when Uniprise and

11 UnitedHealthcare were subsidiaries back in 2006 of UHG.

12 So from context, it looks like Mr. Labuhn is referring

13 to the more -- a more broad organization than just UHC

14 is what I would say.

15      Q.  Thank you.  The next -- the migration timeline

16 he's referring to, that's the timeline to migrate the

17 PacifiCare systems onto the United systems; is that

18 right?

19      MR. KENT:  Objection, vague.

20      THE COURT:  If he knows.

21      THE WITNESS:  He is referring to -- he is

22 referring to current migration strategies, which would

23 be -- when we're talking about -- just make sure we

24 have an understanding here -- would be to do what we

25 need to do to the United systems to be able to take the
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 1 membership from the PacifiCare systems and put it on

 2 the United platform systems.  Okay?

 3          So that's from a terminology standpoint.  But

 4 it looks like, "had we known the current migration

 5 strategies then" -- yes, he's referring to migration

 6 strategies in that context.  I would agree with that.

 7      MR. STRUMWASSER:  Q.  So in 2007, the actual

 8 then-prevailing migration strategy was to move

 9 PacifiCare members on to the United paper, right?

10      MR. KENT:  Objection, vague.  Which membership?

11      THE COURT:  If you know.

12      MR. STRUMWASSER:  PLHIC membership, I'm sorry.

13      THE WITNESS:  I can't remember the specifics of

14 the PLHIC PPO membership, exactly what the strategy was

15 at any given point in time.

16      MR. STRUMWASSER:  Q.  You remember there was a

17 time when there was a plan to move the PLHIC claims

18 onto UNET, do you not?

19      A.  So what I do remember, okay, was that fairly

20 quickly we gave the PLHIC membership the ability to

21 migrate to United platform voluntarily.  If they liked

22 the United platform and the attributes of the PPO

23 product there, they could move voluntarily.  That, I do

24 remember.

25          I also remember that there was some thought
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 1 about developing very similar PLHIC -- PLHIC --

 2 replicating PLHIC and the like on the United platform.

 3 However, it was subsequently determined, and I don't

 4 remember the exact timeline, that the products that the

 5 United platform offered were very comparable from a

 6 benefit composition standpoint, price standpoint, to

 7 that was which was on PLHIC.  That's the recollection

 8 that I have.

 9      Q.  So is it your testimony that you do not recall

10 that, in 2006, there was in fact a strategy to migrate

11 the PLHIC claims-paying facility to UNET?

12      A.  I believe that was a going-in-position which

13 ultimately, based on what I just said, I believe we

14 reversed course on that and we never built the PLHIC

15 PPO product on United platform.  So I believe that was

16 an in-going position.

17      Q.  Isn't that in fact one of the migration

18 timelines that has not materialized that Mr. Labuhn is

19 referring to?

20      A.  I don't know because we had many migration

21 timelines.  There was the HMO timeline as well as the

22 PPO timeline.

23      Q.  And then he refers to a corporate initiative

24 to drive down operating costs and commitments that each

25 segment had to achieve.  Do you see that?
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 1      A.  Yes, I do.

 2      Q.  Is this consistent with your recollection,

 3 Mr. McMahon, that, at the time of this e-mail in 2007,

 4 May of 2007, there was a corporate initiative to drive

 5 down operating costs and reduce capital expenditures?

 6      A.  No, I don't recall that specific initiative.

 7 But what I would say is at any time across our

 8 organization we're looking to make sure we keep our

 9 costs under control, like any business, because one the

10 biggest problems in healthcare today is the fact that

11 it costs a lot of money.

12          It's our interest to make sure that we keep

13 our costs in line so that more people can afford

14 healthcare.

15      Q.  But Mr. Labuhn is referring to a corporate

16 initiative.  You understand an initiative to be

17 something above and beyond the standard policy and

18 practices?

19      A.  I understand an initiative to be any -- any

20 effort, whether it's above or -- above standard

21 policies and procedures, I can't say that for sure.

22      Q.  Isn't it true, Mr. McMahon, that, during this

23 period and in 2006, there was a lot of pressure to

24 drive down costs in order to realize synergies that had

25 been assumed and touted going into the acquisition?
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 1      MR. KENT:  Could you read that back, please?

 2          (Record read)

 3      THE WITNESS:  There was -- if you look back on --

 4 we, of course, wanted to achieve synergies.  Right?

 5 And synergies aren't necessarily a four-letter word if

 6 you think about it.

 7          You know, some instances there was for example

 8 revenue synergies.  If there's two marketing

 9 organizations out there, one has expertise in a given

10 product and one has expertise in another product, they

11 can sort of jointly learn how to market their

12 respective products with each other and two each other

13 and in the marketplace better.

14          Another synergy that we saw in this was we

15 insourced our IBM -- some systems work that was being

16 done by IBM.  We insourced that, and we saved money

17 there as well.

18          So what I would say is there is a focus on

19 cost, and there was a focus on synergy.  And in many

20 respects, we were trying to do the right thing for the

21 business and make sure that we kept our costs down for

22 our members.

23      MR. STRUMWASSER:  Q.  Mr. McMahon, my question was

24 whether there was a lot of pressure.  And I didn't get

25 an answer to that.  And I'd like to have the question
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 1 read back, and I'd like a yes or no answer.

 2      THE COURT:  I think he said yes, actually.

 3

 4      THE WITNESS:  So what I said was -- what I said

 5 was, was there pressure around cost?  There's always

 6 pressure on costs.

 7      MR. STRUMWASSER:  Q.  Okay.  During 2007,

 8 PacifiCare Life and Health Insurance Company's

 9 membership was declining, was it not?

10      A.  During what period of time?

11      Q.  2007?

12      A.  Yes, I believe it was down.

13      Q.  And whenever business volume declines

14 management has a smaller base over which to spread

15 fixed costs, right?

16      A.  Yes.

17      Q.  And even though many kinds of costs are indeed

18 fixed, there is a push when sales drop to try to reduce

19 fixed costs; isn't there?

20      A.  Again, when sales drop, you have to

21 rationalize your entire cost structure, not only fixed

22 but also variable.

23      Q.  At the bottom of his e-mail, Mr. Labuhn says,

24 "There were certain circumstances where functional

25 areas were understaffed/underbudgeted.  However, we
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 1 could not transition budget/headcount that we did not

 2 have."  Do you see that?

 3      A.  At the bottom of Mr. Labuhn's -- where is it

 4 again?  I'm looking for it.

 5      Q.  Do you see where it says "AJ," his signature

 6 block?

 7      A.  Yes.

 8      Q.  Then above that there's a, "Please feel free"

 9 line.  And then two lines above that, "There were

10 certain circumstances" and so on.

11      A.  Right.  "There were certain circumstances

12 where functional areas were understaffed/underbudgeted.

13 However, we could not transition budget/headcount that

14 we did not have."

15      Q.  You agree with that, right?

16      A.  There were certain areas that were

17 understaffed.  The most -- broker service was an

18 example.  And I think that's one area where we

19 addressed that later on in the summer.

20      Q.  How about claims?  Was that an area that was

21 understaffed and underbudgeted?

22      A.  I wasn't involved with the claim operation

23 throughout 2006.  I was the CFO of UnitedHealthcare.  I

24 didn't have a perspective on claims -- claims

25 understaffing at that time.
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 1      Q.  So you took over the formerly called Uniprise

 2 operation that had claims in early 2007, and you

 3 formulated no opinion about whether it was understaffed

 4 for claims paying?

 5      A.  I don't remember what my opinion was

 6 specifically at the time.

 7      Q.  How about when you took it over?  As you were

 8 taking over the helm, did you feel that the

 9 organization you were then heading was understaffed

10 with respect to claims?

11      MR. KENT:  Objection.  There's multiple lines of

12 business.

13      THE COURT:  Overruled.

14          But I think he answered it already, that he

15 doesn't remember.

16      MR. STRUMWASSER:  I understood the answer that he

17 doesn't remember to be prior to his jurisdiction.  I'm

18 now asking when he took over and started to work on

19 this.

20      THE WITNESS:  I don't remember specifically what

21 my perspective was on the claim operation.  I'd have to

22 be looking at the data back then.  I don't recall off

23 the top of my head.

24      MR. STRUMWASSER:  Q.  Mr. McMahon, the staffing

25 and budgeting that you took over in 2007, who set those
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 1 staffing levels?

 2      A.  I don't know specifically the person, but what

 3 I would have assumed is the staffing models would have

 4 been put in place by Uniprise in 2006, which would have

 5 been prevailing early in 2007.

 6      Q.  What's the year for your budgeting cycle?

 7      A.  It's -- our budgeting cycle is basically a

 8 year in advance.  We kind of set the -- typically,

 9 we -- you know, kind of the August-September time frame

10 of the prior year, we start formulating a view on the

11 budget for the upcoming year.  And we usually have that

12 done and sort of finalized as we proceed through the

13 fall.

14      Q.  So by the fall of '06, you would have had a

15 budget for '07?

16      A.  Probably thereabouts, yes.

17      Q.  So let's just put this back in context for a

18 second.

19          We start with an e-mail from Mr. Frey

20 reporting on the results of the broker survey, which I

21 think we can agree were negative, right?

22      A.  We agree.

23      Q.  Then Mr. Cronin makes a long list of issues

24 that he believes were causes of these negative survey

25 results, right?
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 1      A.  Yes.  He definitely gets his list of what he

 2 thinks is wrong and needs to be improved.

 3      Q.  He blames Uniprise for these problems and says

 4 UHC was not at fault.  Would you agree that's what he's

 5 saying?

 6      A.  I will agree that's what Jim said.

 7      Q.  Then Mr. Labuhn replies to the -- to set the

 8 record straight, in his words, and identifies what he

 9 believes the root causes are, which are certain actions

10 taken by UHG predicated on assumption of a migration

11 timeline that have not materialized, right?  That's one

12 of his suspected root causes?

13      A.  Mr. Labuhn's saying that the migration

14 timeline that didn't materialize is a reason for the

15 understaffing --

16      Q.  Right.

17      A.  -- that's what you're saying?  Looks like

18 that's what he's written here, yes.

19      Q.  He's also saying that another cause was a

20 corporate initiative to drive down costs, which applied

21 to every segment, right?

22      MR. KENT:  Objection, irrelevant, cumulative.

23 Mr. Labuhn was here.

24      THE COURT:  I'll allow it, if you know.

25      THE WITNESS:  So give me that again.
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 1      MR. STRUMWASSER:  Q.  So he's identified the

 2 problem -- the source of the problems that Mr. Frey

 3 originally initiated -- identified, rather.  And

 4 Mr. Cronin offered his opinions on the causes.  And

 5 Mr. Labuhn is saying he's got his opinions.  One of

 6 them, we agreed, is certain actions taken by UHG

 7 predicated on an assumption regarding the migration

 8 timeline.

 9          And the second thing he's saying is that there

10 was a corporate initiative to drive down costs which

11 applied to every segment, right?

12      A.  If you're asking me is that with what he

13 said --

14      Q.  Yes, that's exactly what I'm asking.

15      A.  I'd say yes.  So let's just summarize what

16 you're asking me about AJ.  You're saying AJ has sort

17 of three root causes: one, system migration; two,

18 you're saying corporate initiative with respect to

19 staffing.  And then the third was?

20      Q.  No, that was it.  I was just going to go two.

21 The migration timeline and the corporate initiative, I

22 think is what he's saying.  Is that what you read him

23 to be saying also?

24      MR. KENT:  This is now hopelessly vague.  I don't

25 know what the question is.
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 1      THE COURT:  All right.  You want to repeat the

 2 question?

 3      MR. STRUMWASSER:  Sure.

 4      Q.  Let me take a step backwards if I may.  Frey

 5 concerns, Cronin's diagnosis and recommendation.

 6 Labuhn comes in and says, "I want to set the record

 7 straight," and he has his own diagnosis and -- well,

 8 diagnosis, right?

 9      A.  He's got his own -- Mr. Labuhn has his own

10 diagnosis, I do agree.

11      Q.  And I see two elements of the diagnosis.  One

12 is that assumptions were made based on the prior

13 migration timeline.  And the other is the corporate

14 initiative driving down costs.

15          Do you agree those were his -- together were

16 his diagnosis for the same problems that Mr. Cronin was

17 attempting to diagnose?

18      MR. KENT:  Objection, relevance.  Now we're asking

19 about somebody else's feelings or thoughts about broker

20 services?

21      THE COURT:  Overruled.

22      THE WITNESS:  Okay.  One more time with the

23 question.  I greatly appreciate it.

24      MR. STRUMWASSER:  Sure.  That's all right.  It's

25 complicated.  I don't mean to --
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 1      Q.  Mr. Labuhn's diagnosis for this condition, as

 2 I understand it -- and I'd like your confirmation that

 3 you understand it this way also -- is there were two

 4 problems.  One is the decisions were made under a

 5 migration timeline that didn't materialize and the real

 6 timeline wasn't foreseen.  And the second is the

 7 corporate cost cutting initiatives.

 8      A.  That's what AJ said.

 9      Q.  Right.

10      A.  But let me give you the "but."  But if you're

11 asking me do I agree with those --

12      Q.  I'm not asking you that.  We may get to that,

13 but I want to keep these things straight.  And I

14 appreciate you clarifying.  I'm only asking you and

15 you're only answering what you read Mr. Labuhn to be

16 saying.

17      MR. KENT:  Move to strike as irrelevant.  His view

18 of what another person is saying, it doesn't help move

19 this case forward.  It's beyond the subject matter.

20      MR. STRUMWASSER:  There are all, as to all of

21 these documents -- 546 has been in evidence for a long

22 time.  And the meaning of what has been said here has

23 been given a gloss by various witnesses.  And I'm

24 attempting to get this witness's interpretation of

25 those same words.
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 1      THE COURT:  All right.  Motion strike is denied.

 2          Can we move on, though?

 3      MR. STRUMWASSER:  Yes.

 4      Q.  I just want to move on to the top of this

 5 page, the last e-mail.  We have Mr. Auerbach's response

 6 to Mr. Labuhn, right?

 7      A.  Yes.

 8      Q.  So Cronin is UHC.  Labuhn and Auerbach are

 9 Uniprise and now ACME, right?

10      A.  Correct.

11      Q.  And Mr. Auerbach emphatically agrees with

12 Mr. Labuhn, doesn't he?

13      A.  He says he's in full agreement.

14      Q.  And Mr. Auerbach writes, "Uniprise hit its IOI

15 last year based upon the fine work to drive cost out of

16 PHS."  And IOI is internal operating income right?

17      A.  Yes.

18      Q.  In the simplest terms, a business unit

19 improves its IOI by showing either increased revenues

20 or reduced costs, right?

21      A.  I would agree with that.

22      Q.  And Mr. Auerbach is saying that Uniprise hit

23 its IOI by laying claim to PHS's cost reductions; isn't

24 he?

25      A.  Yes, he is saying that, partially, right.
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 1 There's other things that drive IOI.

 2      Q.  But he's not saying them, right?

 3      A.  He's not.  But just make sure we're clear,

 4 internal operating income is driven by many sources.

 5 He may have taken costs out of PHS that may have been

 6 contributory to whatever the IOI turned out to be for

 7 Uniprise.

 8      Q.  In United in 2007, was there an IOI benchmark

 9 that operating units were supposed to reach?

10      A.  In 2007?  Yes, every business segment has a

11 budgeted IOI that we try to achieve, sure, yes, that

12 did exist.

13      Q.  Is it uniform across budget segments or does

14 everybody get it's own?

15      A.  No everybody gets their own depending on the

16 size of the business and the expectations of the

17 business for the year.

18      Q.  Mr. McMahon, do you have an opinion on what

19 the root cause was of the findings in the broker

20 survey?

21      A.  Do I have an opinion?  Well, there was many.

22 I agreed with what some -- with what Jim had written.

23 So there was many, many issues that were contributory.

24 And those were outlined on the exhibit that we

25 discussed previously.
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 1      Q.  You don't have any other issues besides those

 2 as being root causes for the broker survey results?

 3      A.  Well, in many -- there's a lot of reasons that

 4 Jim outlined and we talked about before.  When you're

 5 saying do I have an opinion, I've noted a couple that I

 6 had issues with.  But there were issues which drove us

 7 to -- there were issues which drove us to have bad

 8 survey results.  I mean, they're -- go ahead.

 9      Q.  I should know by now, but maybe I don't.

10 "Issues" as -- what I heard from United and PacifiCare

11 people, the meaning of "issues" is what other people

12 would call problems or mistakes or challenges or

13 errors.

14          And that is different than a root cause;

15 issues are different than root causes, aren't they?

16      A.  Typically a root cause of a problem would

17 result in an issue.  So yes, they are.  Typically a

18 root cause of a problem or a root cause problem would

19 result in an issue.

20      Q.  Do you understand the list that Mr. Frey gives

21 here as a list of issues or a list of root causes?

22      A.  Mr. Cronin, right.

23      Q.  Mr. Cronin rather, excuse me.

24      A.  I would characterize this in the context that

25 we're describing as a list of root causes.
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 1      Q.  You are aware, are you not, that there were

 2 multiple integration and migration teams in United in

 3 2006?

 4      A.  Multiple teams.  There were multiple teams

 5 working on, you know -- multiple teams working on

 6 various aspects of the migration and integration for

 7 sure.

 8          So for example, the network team would work

 9 on -- would work on recontracting our network, for

10 example.  The technology team would have been doing

11 programming type of work.

12          So if you're asking me, were there multiple

13 teams who were sort of working on different operating

14 functions?  Sure.

15      Q.  Who was the technology team?

16      A.  Technology team --

17      Q.  You said, "The technology team would have been

18 doing programming type of work."  Who was the

19 technology team?

20      A.  They were our technology arm of the

21 organization.

22      Q.  Who was the head of the technology team for

23 purposes of the PacifiCare integration?

24      MR. KENT:  Vague as to time.

25      MR. STRUMWASSER:  Q.  2006.
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 1      A.  I don't remember the exact person who ran it.

 2      Q.  There was a Uniprise integration team headed

 3 by Doug Smith and AJ Labuhn, right?

 4      A.  They were members of the Uniprise integration

 5 team in 2006.  I don't know if they were the specific

 6 heads, but they were -- let's put it this way, they are

 7 senior leaders in Uniprise in the integration.

 8      Q.  In 2006, do you know whom they reported to?

 9      A.  Doug Smith and AJ Labuhn would have worked up

10 through Steve Auerbach in 2006.

11      Q.  There's also UnitedHealthcare team led by

12 Steve Black and Scott Burghoff, right?

13      A.  It was led by Steve Black.  And I believe

14 Mr. Burghoff reported to Steve Black at that time.

15      Q.  There was a United platform team headed by

16 Diane Schofield and supported by Jason Greenberg,

17 right?

18      A.  I can't remember the Diane part.  Like I

19 testified earlier, I don't know what specifically she

20 did during the periods of time.

21      Q.  Are you aware that the Doug Smith-AJ Labuhn

22 Uniprise team was divided into three functional teams?

23      A.  No, I was not aware of that.

24      Q.  Are you aware that one group of those folks,

25 the Smith-Labuhn Uniprise team, was working on claims
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 1 integration?

 2      A.  That would make sense that Doug -- so when you

 3 said, "Were you aware of the three teams?" again, I

 4 wasn't close enough to that group to say definitively

 5 that there was three teams, but I would believe that

 6 Doug and AJ would have been associated with claims

 7 integration because, when they reported to me to 2007,

 8 they were members of the sort of -- that team.

 9      Q.  Are you aware that a separate group was

10 working on member services and customer care

11 integration?

12      A.  No.

13      Q.  And were you aware that another group was

14 working on group services integration?

15      A.  No.

16      Q.  Would it concern you if I told you that these

17 three functional teams did not have a regular reporting

18 mechanism for informing each other about their

19 integration?

20      A.  I don't really have a perspective as to how

21 they reported out or not.

22      Q.  And between the Uniprise integration team, the

23 United integration team, and the United platform team,

24 were you aware that there was no regular reporting

25 mechanism for them to communicate?
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 1      A.  I was not aware of how those specific teams

 2 communicated back and forth to each other or the

 3 frequency.

 4      Q.  Who would have been responsible, overall

 5 responsible, for these integration teams such that he

 6 or she ought to have said, "Are you talking to you?"

 7 or, "Is the communication between teams being properly

 8 coordinated?"

 9      MR. KENT:  Objection, no foundation that this was

10 an issue.

11      THE COURT:  If he knows.

12      THE WITNESS:  So one more time with the question?

13 Help me out there.

14      MR. STRUMWASSER:  Q.  Sure.  We've got several

15 teams, one of which had its own sub teams that we know

16 about.  The Black team, we have been told, has had --

17 excuse me -- the Smith-Labuhn team had three functional

18 teams under it -- claims, member services, and customer

19 care.  And then there were teams headed -- there was a

20 Uniprise team and a UnitedHealth team and a United

21 platform team.  And the Uniprise team was the one that

22 Mr. Smith headed.

23          So I'm asking you, with respect to the

24 relationship between the Uniprise team, the

25 UnitedHealth team, and the United platform team, who
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 1 would have been responsible for ensuring that they were

 2 communicating adequately?

 3      A.  I don't know who would have been -- I don't

 4 know how those teams interacted.  Again, United is a

 5 big company.  The functions that you've laid out -- so

 6 if you think about the functions, sure, logically, Doug

 7 Smith and AJ Labuhn would have been responsible for

 8 claim -- customer care stands for the member phone

 9 calls, basically -- billing and eligibility is updating

10 the billing and eligibility, making sure that the

11 billings get sent out right and the eligibility comes

12 in accurately and that we process it accurately.

13          So those functional teams, within Uniprise, it

14 makes sense to be sort of organized along those

15 linings.  Right?  Steve Black would have been more in

16 the UnitedHealthcare side, responsible for making sure

17 that the network integration occurred, that the classic

18 UnitedHealthcare functions would have been integrated.

19          And Diane Schofield was typically a person who

20 was -- a person who was in charge of making sure that

21 membership moved between platforms.

22          So my point in bringing this up is there was a

23 lot of different functional teams responsible for

24 functional areas within the integration.  But I don't

25 know exactly to whom they all reported at that time.
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 1      Q.  Would it surprise you to know that Mr. Labuhn

 2 did not know the specific functions of Mr. Burghoff's

 3 team?

 4      MR. KENT:  No foundation, it's argumentative.

 5      THE COURT:  Overruled.

 6      THE WITNESS:  I don't know.  It wouldn't -- I

 7 don't know whether it would surprise me or not because

 8 I don't know what interactions Mr. Labuhn had with

 9 Mr. Burghoff on a daily basis.

10          Remember, I wasn't real involved with this in

11 2006.  Okay?  I was the CFO of UnitedHealthcare.  Okay?

12 I had a perspective of the finances of the

13 UnitedHealthcare organization.  That was my job in

14 2006.

15          How these sort of integration teams sort of

16 moved back and forth with each other or how they

17 talked, I don't know.

18      MR. STRUMWASSER:  Q.  Have you ever heard it said

19 that the managers and executives -- leadership of

20 United was siloed?

21      A.  Have I ever heard that said?

22      Q.  Yes.

23      A.  Yes, I have.  I've had -- without with respect

24 to this [sic], but United has a diversified business

25 model.  Even back at the time, there was multiple
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 1 operating companies.  So each would operate -- you

 2 know, each would operate with their own business

 3 agenda.

 4          So, for example, we had -- back then, we had

 5 UnitedHealthcare, who primarily the role of

 6 UnitedHealthcare would be clearly to sell commercial

 7 insurance and make sure we service all of our

 8 commercial insurance members.  Okay?

 9          Ingenix was a health information company.  So

10 it wouldn't surprise me that someone would works with

11 Ingenix in health information would, you know, not have

12 a total purview and integration with someone who works

13 at UnitedHealthcare.  That would be an example of,

14 yeah, there seems to be logical and there's kind of a

15 different business objective.

16      Q.  Did you ever hear it said, Mr. McMahon, that

17 some of the problems that were encountered in the

18 PacifiCare integration were attributable to excessive

19 siloing?

20      A.  No, I don't remember that specifically said.

21      Q.  Do you believe that to be the case?

22      A.  No, because just like I just said, going back

23 to in 2006, I had no real purview on how the three

24 teams that you described were interacting.

25      Q.  How about in 2007, 2008?  Did you -- are you
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 1 of the view that problems that were encountered in

 2 those years were the result -- in the PacifiCare

 3 integration, were the result of excessive siloing?

 4      A.  No.  If you look at the PacifiCare

 5 integration, I mean, one of the primary issues was

 6 related to the CTN network transition, right?  If you

 7 go back, all of a sudden, we found out on the day after

 8 we closed or close to it that we needed to recontract

 9 the entire network in six months.  That was one of

10 the -- when we talked about root causes before, that

11 root cause had nothing to do with siloing or not.

12      Q.  Mr. McMahon, is it your testimony that you had

13 to recontract the entire network in six months?  Is

14 that your understanding of the facts?

15      A.  Let me go back.

16      Q.  I'd like a yes or no answer to that before you

17 go back.

18      MR. KENT:  It's argumentative.

19      THE COURT:  Overruled.

20      THE WITNESS:  I made a mistake when I said "the

21 entire network."  We had a Care Trust Network that we

22 leased from Blue Shield which we ultimately did not

23 have access to that.  Many of the doctors that were in

24 that network had to be recontracted.  I should not have

25 said "all."  That was wrong.
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 1      MR. STRUMWASSER:  Q.  Do you know the term "gap

 2 provider"?

 3      A.  I don't know that I could give you -- I've

 4 heard it, but I don't recall exactly what it was

 5 related to.

 6      Q.  I'd like you to assume that gap provider is a

 7 provider that was on the CTN network and not on the

 8 PacifiCare network.  Do you have that definition in

 9 mind?

10      A.  Okay.  Say that again.

11      Q.  A gap provider we're going to define as a

12 provider that was on the CTN network at the end of '05

13 and was not on the PacifiCare network as it existed

14 before the acquisition.

15      A.  So gap provider, provider in the CTN network,

16 not in the PacifiCare network prior to the acquisition.

17      Q.  Right.  And I'm now going to ask you, do you

18 have any understanding of how many gap providers there

19 were when the deal closed?

20      A.  No, I do not.

21      Q.  Do you have any idea how many gap providers

22 there were that had any claim history in, say, the

23 preceding year --

24      A.  No, I do not.

25      Q.  -- with United.
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 1          I think this is a good place, your Honor.

 2      THE COURT:  You want to return at 2:00?

 3      MR. STRUMWASSER:  I'd like to, yes.

 4          (Whereupon, the luncheon recess was

 5           taken at 12:26 o'clock p.m.)
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 1                     AFTERNOON SESSION

 2                         ---o0o---

 3          (All parties having been duly noted

 4          for the record with the exception of

 5          Mr. Velkei, the proceedings resumed

 6          at 2:02 o'clock p.m.)

 7      THE COURT:  Go back on the record.

 8      DIRECT EXAMINATION BY MR. STRUMWASSER (resumed)

 9      MR. STRUMWASSER:  Q.  Afternoon, Mr. McMahon.

10      A.  Afternoon.

11      MR. STRUMWASSER:  Actually, let me distribute a

12 copy of 662 in evidence, your Honor.

13      THE COURT:  Okay.

14      THE WITNESS:  Okay.  I think I'm ready.

15      MR. STRUMWASSER:  Q.  Good.  So 662, we have in

16 the center of the first page an e-mail from you to

17 Mr. Frey on May 5, correct?

18      A.  Center of the page, to Mr. Frey and

19 Mr. Wichmann.

20      Q.  And Mr. Wichmann, thank you.  Do you have your

21 copy of 546 up there?

22      A.  Yes, I do.

23      Q.  Your e-mail is written seven days after

24 Mr. Cronin's, right?

25      A.  My e-mail to Mr. Frey is on May 5th.  Looks
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 1 like I sent it on a Saturday.  Mr. Cronin sent his on

 2 March [sic] 28th -- that's correct.

 3      Q.  And your e-mail on May 5th is one day after

 4 Mr. Labuhn's, correct, his e-mail on 546?

 5          I'm sorry.  That's not correct.  Mr. Labuhn's

 6 e-mail is on May 8.  So it's three days before that,

 7 right?

 8      A.  Yes.

 9      Q.  And you say -- well, first of all, you're

10 transmitting what you call the plan for PHS broker and

11 employer service that was prepared by Black and Cronin,

12 right?

13      A.  This PowerPoint document here, yes, it was

14 prepared by Steve Black and Jim Cronin, correct.

15      Q.  And you say, "This has and will receive a lot

16 of attention from ACME"?

17      A.  Yes, I do say that.

18      Q.  Now, this is a plan that was prepared to

19 respond to the problems identified in the broker

20 survey, correct?

21      A.  I don't know if it was specifically -- I don't

22 know if it was specifically planned to respond to the

23 issues brought up in the broker survey.

24      Q.  Do you know why it was prepared?

25      A.  During that period of time, we were having
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 1 broker service issues.  So one would -- as I look at

 2 this, what that would tell me is that certainly we

 3 would have, consistent with my points before, some type

 4 of corrective action plan which would endeavor us to

 5 improve broker service.

 6      Q.  Turn, if you would, please, to 3221, internal

 7 Page 3 of the PowerPoint.

 8          These are the initial observations sort of

 9 going in for the Black and Cronin PowerPoint, right,

10 for the Black and Cronin recommendations?

11      A.  These are the Black and Cronin initial

12 observations, yes.

13      Q.  And they are observing problems, what they

14 call service challenges, that continue due to a lack of

15 infrastructure and process consistency.  Do you agree

16 with that, that at this time you were experiencing

17 service challenges due to a lack of infrastructure and

18 process consistency?

19      MR. KENT:  Objection, vague.  Are we talking about

20 broker services?

21      MR. STRUMWASSER:  We're talking about the problems

22 that were identified in the broker survey.

23      MR. KENT:  Objection, vague.

24      THE COURT:  Overruled.

25          Do you need the question repeated?
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 1      THE WITNESS:  No.  I just need to go back to the

 2 broker survey.

 3          In the broker survey, it talks about

 4 timeliness, accuracy, courteous with member services

 5 and the like.  It doesn't specifically point to

 6 infrastructure and process consistency as those root

 7 causes.

 8      MR. STRUMWASSER:  Q.  Whatever problems it is that

 9 they are addressing, they have come to the conclusion

10 that the currents fixes are not resolving the service

11 challenge, correct?

12      A.  From this PowerPoint, I would say that the

13 general tenor is that there needs to be sort of a

14 change of course in terms of infrastructure.

15      Q.  Do you agree with that, that the service fixes

16 are not resolving the service challenges at this time?

17      A.  When you're saying "service fixes."  What

18 specifically are you --

19      Q.  Current fixes, I'm sorry.

20      A.  Well, there were still problems at this point.

21 There were a series of fixes put in place.  I don't

22 know what the term "current" means.

23      Q.  Okay.  "Critical assumptions about migration

24 timeline was not correct."  This is the point that

25 there was the -- that the integration plan was based on
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 1 an unrealistic timeline, is it not?

 2      A.  Can you repeat the question again?

 3      Q.  "Critical assumptions about migration

 4 timeline" -- "assumption about timeline was not

 5 correct."  This has to do with unrealistic assumptions

 6 about the timeline for integration, correct?

 7      A.  I'm not -- when you're talking about the

 8 timeline for integration and that word "correct," I

 9 don't know what the basis of that is.  What was the --

10 when you were talking about the initial timeline for

11 migration, there were multiple migration timelines over

12 the course of the first few years of the integration.

13          So what specific migration timeline isn't

14 correct, is what I'm looking for.

15      Q.  Actually, I'll be glad to pursue that with

16 you.  But I would like right now for you to tell the

17 Judge whether you believe that the integration

18 timelines that were adopted right after the deal closed

19 were unrealistic.

20      MR. KENT:  Objection, vague.

21      THE COURT:  Overruled.

22      THE WITNESS:  Once we closed on the PacifiCare --

23 once we closed on the PacifiCare deal, we had a series

24 of assumptions related to how long the migration could

25 take place.  Largely with respect to the HMO business,



15569

 1 it turned out that we were much more -- it was much

 2 more complicated.  Specifically, the delegated

 3 capitated model of the HMO product, it turned out that

 4 that was a much more difficult integration than we

 5 anticipated.

 6          But with the purview at the time -- we had a

 7 purview on that at the beginning.  It was really more

 8 of an HMO issue than anything else.

 9      MR. STRUMWASSER:  Q.  Do you know what the

10 integration deadline for RIMS was at the beginning of

11 2006?

12      A.  No, I don't recall the integration deadline.

13      Q.  Did you ever express the view that there was

14 an initial integration deadline for RIMS that was

15 unrealistic?

16      A.  You're talking -- you're saying "deadline."

17 We never talked about the integration in terms of

18 deadlines.

19      Q.  What now would you like to use?

20      MR. KENT:  That's argumentative.

21      THE COURT:  Sustained.

22      MR. STRUMWASSER:  Q.  There was an assumption that

23 you would have been migrated off of RIMS by June of

24 2007, correct?

25      A.  I don't know -- I don't remember that
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 1 assumption or that.

 2      Q.  And you don't remember yourself criticizing

 3 that assumption, do you?

 4      A.  That was three years ago, four years ago.  I

 5 don't remember what I said back then, to be honest with

 6 you.

 7      Q.  So is it your testimony that "critical

 8 assumption about migration timeline was not correct,"

 9 that you don't know what they're referring to?

10      A.  I think what they are -- what I will say, what

11 I think their thinking was, that there was a series of

12 migration plans that changed.  So...

13      Q.  And "migration planning decisions were being

14 confirmed without involving all areas of service."  Do

15 you see that?

16      A.  I see that, yes, sir.

17      Q.  Does that sound like the same criticism that

18 we were seeing earlier with regard to the UHC

19 involvement in decisions being made by Uniprise?

20      A.  I don't know if it sounds like the same.  It's

21 not explicitly -- when you were talking to before, are

22 you referring to your silo?

23      Q.  No.  I'm talking about the -- yeah.  Take a

24 look at 546, the second page, 38117.

25      A.  All right.  Yes, sir, I have it.
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 1      Q.  At the top, "Uniprise made all the decisions.

 2 UHC was not involved at all."

 3      A.  Yes, I see that.

 4      Q.  Do you think that's the same point that was

 5 being made here on the fourth bullet on Page 3221

 6      A.  I would say the point being made on 8117 is

 7 much more strong than the point being made on 3221.

 8      Q.  How about the point at the bottom of 8117,

 9 "Uniprise made all the decisions, owned 90-plus percent

10 of the staff," is that also the same point being made

11 but more strongly than the fourth bullet on 3221?

12      MR. KENT:  No foundation, misstates the prior

13 testimony.

14      THE COURT:  If you know.

15      THE WITNESS:  So what I would say, I can't say for

16 sure, because Jim -- Jim Cronin when he wrote 38117

17 here, was with -- specifically with respect to broker

18 service.  And this one talks about all areas of service

19 on 3221.

20      MR. STRUMWASSER:  Q.  So this is Mr. Cronin's

21 observations as you understand it on 3221 -- I'm sorry.

22 I'm going to withdraw that.  I misunderstood your

23 answer.  So let me withdraw that question.

24          Who is the author of 3221?

25      A.  3221 would be a combination of Steve Black and
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 1 Jim Cronin.  And I'm basing that off of my e-mail to

 2 Dave and to James.  Yeah, this is a plan for PHS broker

 3 employer service from Black and Cronin.

 4      Q.  I just want to ask you, with respect to some

 5 of these bullets, the first one, "Service challenges

 6 continue due to a lack of infrastructure and process

 7 consistency."  Did you believe in April-May of 2007

 8 that there were service challenges that were continuing

 9 that were attributable to a lack of infrastructure and

10 process consistency?

11      A.  So the infrastructure and process consistency,

12 what I would say is that, at that period of time, we

13 were short staffed in broker service.  So if that's

14 what you're talking about as far as infrastructure,

15 that would be -- I would say that that's a valid point.

16          The word "infrastructure" here is pretty big.

17 That's why I'm hedging.  I'm sure there was a staffing

18 issue which, like I said, we rectified.  But as far as

19 the term "infrastructure," it's pretty broad.

20      Q.  You would agree that that staffing shortage

21 created service challenges?

22      A.  Yes, I do.

23      Q.  Do you agree that, at the time of the -- of

24 this document in late April, early May, that the

25 then-current fixes were not resolving those challenges?
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 1      A.  Based on the data here, the fixes that had

 2 been put in place prior to the PowerPoint being

 3 produced had not solved the problems.

 4      Q.  Do you agree that migration planning decisions

 5 were being confirmed without involving all areas of

 6 service?

 7      A.  No, I don't.

 8      Q.  Do you agree that current PHS operations

 9 processes and infrastructure were implemented as

10 short-term solutions?

11      A.  No.

12      MR. KENT:  Objection, no foundation, relevance.

13 Are we talking about broker services?

14      THE COURT:  If you know.

15      THE WITNESS:  Can you repeat the question one more

16 time?

17          (Record read)

18      THE COURT:  When you say current, you mean at the

19 time of this writing?

20      MR. STRUMWASSER:  Yes, that's right, your Honor.

21      THE WITNESS:  So we're talking about -- can you

22 read the question one more time?  I just want ot make

23 sure I have this down.  The "short-term" is what's

24 hanging me up.

25          (Record read)
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 1      THE WITNESS:  No, I don't believe we were

 2 short-term with anything.  I mean, we were trying to

 3 fix problems.

 4      MR. STRUMWASSER:  Q.  Sixth bullet in the

 5 left-hand column, "Lack of defined roles and

 6 responsibilities between field and service staff."

 7          Do you agree that, at the time of this

 8 document, there was a lack of defined roles and

 9 responsibilities between field and service staff?

10      A.  I don't know.

11      Q.  With respect to the middle column, second

12 bullet, do you agree that there was a lack of defined

13 process flows and P&Ps for issue resolution and

14 escalations?

15      A.  I don't know what was in place or not at that

16 point.

17      Q.  The fifth bullet, second sentence, "Operations

18 are silo based and no forums exist to manage service

19 levels collaboratively."

20          Do you agree that, at the time of this

21 document, operations were silo based and no forums

22 existed to manage service levels collaboratively?

23      MR. KENT:  Objection, vague.  Are we talking about

24 broker services?

25      THE COURT:  I'm not sure where you're reading
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 1 from.

 2      MR. STRUMWASSER:  I'm talking about the entire

 3 management of the integration.

 4      THE COURT:  I mean, are you reading from

 5 something?

 6      MR. STRUMWASSER:  Yes.  Middle column, under

 7 "Process" -- 3221, middle column, "Process," fifth

 8 bullet, starting with "Partner management," second

 9 sentence.

10      THE COURT:  Okay.

11      THE WITNESS:  And what I would say, yes, there

12 were forums to make sure that service was managed.  So,

13 for example, I've always had staff meetings regularly.

14 And at this point in time, 2007, all of the claim

15 operations, the call operations, broker service and the

16 like, reported to me.  So there was a management across

17 issues at those meetings.

18      MR. STRUMWASSER:  Q.  So you disagree with that

19 observation?

20      A.  Yes, I do.

21      MR. STRUMWASSER:  A new exhibit, your Honor.

22      THE COURT:  936.

23          (Department's Exhibit 946, PAC0911069

24           marked for identification)

25      THE COURT:  This is document entitled "ACME
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 1 Service & Technology Update, Dirk C. McMahon, May 9,

 2 2007."

 3      MR. STRUMWASSER:  And Mr. McMahon, you should feel

 4 free to look at as much of this as you would like, but

 5 I have questions about only one slide.  And that is

 6 1017, internal Page 19.

 7      THE WITNESS:  Okay.  Go ahead, sir.

 8      MR. STRUMWASSER:  Q.  You recognize Exhibit 936?

 9      A.  Yes.  It's ACME Technology and Service Update.

10 I'm not sure to whom I presented this, but it looks

11 like this would be a document that I would have shown

12 to someone.

13      Q.  And have you compared Page 1087 on 936 with

14 Page 3221 on Exhibit 662?

15      A.  It's the same document, looks like.

16      Q.  Let me just clarify so that we're all on the

17 same page here.  The only differences are that, in 936,

18 the heading is slightly changed.  We now have

19 "Service - CA Remediation," and the heading "Appendix

20 1."

21          Interestingly, on 662, the fourth bullet,

22 "Migration planning decisions are being confirmed

23 without involving all areas of service," that has been

24 omitted.  Do you know why that is?

25      A.  No, I don't recall why that was omitted.
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 1      Q.  And a new fourth bullet has been added for

 2 936, "Claim payment accuracy is by far and away the

 3 biggest issue."  Do you see that?

 4      A.  Yes, I see that.

 5      Q.  Was that added at your direction?

 6      A.  It may have been, but I don't know for sure.

 7 A lot of people -- I have folks produce these documents

 8 for me.  Many documents that I show, I have staff that

 9 produces them, so I'm not sure whose direction it was

10 that that was changed.

11      Q.  Now, I read to you a series of bullets and

12 asked if you agreed with them.  And I will just

13 represent to you -- you should feel free to confirm

14 yourself m-- every one of the bullets you said today

15 you don't agree with is in 936, the PowerPoint

16 presentation that you put out.

17          Did you ever say to Mr. Black or Mr. Cronin,

18 "I don't agree with those points"?

19      A.  No.  I doubt that I ever had that

20 conversation.

21          But what I would say is, as I look at this

22 document here, it was meant to give people -- to

23 whoever we were presenting this to, that there was a

24 California remediation in place, that we were in fact

25 looking at the issues in California, and that we had a
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 1 plan and understood there were problems, and we were

 2 trying to fix them.

 3          To be honest, I don't know that I would fly

 4 speck each of these bullet points that Steve and Jim

 5 put together in any PowerPoint that I would do.  But

 6 certainly from a big picture, my point was to convey

 7 there were some issues that we had to deal with, but we

 8 were putting together a plan to solve those.  And

 9 that's what's shown in the appendix of this document.

10      Q.  Does this document at least refresh your

11 recollection as to whether you heard from anybody else

12 that siloing was a problem in the PacifiCare

13 integration?

14      A.  I don't think it refreshes my recollection.

15      Q.  Let's go back to 662, the cover e-mail on the

16 earlier presentation.

17      A.  662, yes, sir.  I have it.

18      Q.  You say, "There are two root causes:  Uniprise

19 over zealous efficiency driving and claim accuracy."

20 Do you see that?

21      A.  Yes.

22      Q.  Does that refresh your recollection as to what

23 you believed at the time the root causes were for the

24 adverse findings in the broker surveys?

25      A.  It -- again, there's -- it reinforces my



15579

 1 understanding -- reinforces my recollection related to

 2 the efficiency, the efficiency driving and the claim

 3 accuracy.

 4          As how it relates to the broker survey, I

 5 don't know that as I was writing this I was concluding

 6 anything on the broker survey.  I was looking at this

 7 document here, and that would be 662.

 8      Q.  One of the adverse findings in the broker

 9 survey was claim accuracy, correct?

10      A.  Yes, it was.

11      Q.  Now, let's go back for a second to 546 and to

12 Mr. Labuhn's e-mail on the first page.  Are you with

13 me?

14      A.  Yes, I am.

15      Q.  I believe you testified this morning that

16 Mr. Labuhn had two diagnoses for the problems that were

17 addressed in 546.  One of them was the corporate

18 initiative to drive down operating costs and

19 commitments that each segment had to achieve.  Do you

20 remember that?

21      A.  I do remember we talked about the need to

22 drive down costs and how important it was within

23 healthcare in general.  I do remember that.

24      Q.  I believe you also testified that that was one

25 of Mr. Labuhn's two diagnoses for the service problems
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 1 being addressed in 546.

 2      MR. KENT:  Objection, irrelevant.  Now we're going

 3 ask the witness about questions that were asked this

 4 morning?  That's not going to get us anywhere.

 5      THE COURT:  Overruled.  But I have to be honest, I

 6 don't remember.

 7      THE WITNESS:  One more time?

 8      MR. STRUMWASSER:  Q.  Let's take a step back.

 9      A.  That will be great.  Thanks.

10      Q.  We spoke this morning not about your opinion

11 in this context but Mr. Labuhn's diagnosis -- remember

12 my using that term "diagnosis" -- of the problems that

13 are addressed in this e-mail, 546, in this Exhibit 546.

14 Do you remember that?

15      A.  Sure I remember having a discussion about

16 Mr. Labuhn, absolutely.

17      Q.  Do you remember that you agreed that he had

18 identified two diagnoses for these problems?  We'll

19 talk about what they are in a minute, but let's just

20 get that there were two diagnoses.

21      A.  Okay.  That's fine.  AJ had two diagnoses.

22 I'm with you so far.

23      Q.  One of his diagnoses was the corporate

24 initiative to drive down operating costs.  Do you

25 remember that?
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 1      A.  Yes, that's shown in an e-mail.

 2      Q.  Right.  If I now look at 662, you are

 3 referring to Uniprise overzealous efficiency driving.

 4 Do you see that?

 5      A.  Yes.

 6      Q.  Are you not making the same point here that

 7 Mr. Labuhn made in 546?

 8      A.  I think that we were short from a broker

 9 service perspective in terms of people to turn around

10 the broker service-related issues.  That's what I was

11 referring to with the Uniprise overzealous efficiency

12 driving.  We were short broker service personnel.

13      Q.  Did Uniprise have broker service

14 responsibilities?

15      MR. KENT:  Objection, relevance.

16      THE COURT:  Overruled.

17      MR. KENT:  Your Honor, it's not tied to a single

18 alleged violation in this case.

19      THE COURT:  All right.  Overruled.

20      THE WITNESS:  There was some -- I don't know if --

21 for the PacifiCare platform whether there was some

22 broker service handled by Uniprise.

23      MR. STRUMWASSER:  Q.  Well, am I remembering

24 correctly that you testified that the transition from

25 Uniprise to ACME wound up giving that formerly Uniprise
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 1 now ACME unit responsibility for broker service?

 2      A.  Yes, across -- across the -- broker service on

 3 the United platform was always definitely handled by

 4 UnitedHealthcare --

 5      Q.  Okay.

 6      A.  One second.  Let me finish.  As it related to

 7 broker service on the PacifiCare platforms throughout

 8 2006, I don't know if that responsibility for broker

 9 service ever came over to UnitedHealthcare as, again, I

10 was the CFO during that period of time.

11          All I will tell you is that, in 2007, I

12 concluded we were short broker service.  I can't say

13 who specifically did that cutting, whether it was

14 Uniprise or UnitedHealthcare.

15      Q.  Take a look at the second page of this e-mail,

16 662.  This is your earlier e-mail concerning the plan.

17 Right?

18      A.  My e-mail on 3217?

19      Q.  Yes.

20      A.  Yes, I have that.

21      Q.  The first indented paragraph, the one that

22 start "B/E," are you with me?

23      A.  Yes, sir.

24      Q.  Fifth line down, "Claims are clearly the root

25 of all evil."  Do you see that?
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 1      A.  Yes.

 2      Q.  Does that not suggest to you that it was the

 3 overzealous efficiency driving as it pertained to

 4 claims that was the problem?

 5      A.  But it's not clear from this whether we're

 6 talking about HMO or PPO claims.

 7      Q.  Can I have an answer to my question?

 8      A.  Well, I said, "Claims are the root of all

 9 evil," yes, I did say that.

10      Q.  Do you agree that the PPO claim paying by

11 PLHIC was a serious problem in 2006 and 2007?

12      A.  No.  No, I don't.  I don't agree to that.

13      Q.  Okay.  Then the second is claim accuracy.  And

14 is it your testimony now that claim accuracy for PLHIC

15 claims was not a root cause of the service problems?

16      MR. KENT:  Objection.  Your Honor, this document

17 clearly is referring to claims in Ireland.  You can see

18 right on the same page, Ireland is HMO claims.  There's

19 no PPO claims there.

20      THE COURT:  So -- is it a relevancy?

21      MR. KENT:  Relevancy.

22      THE COURT:  What's the relevancy?

23      MR. STRUMWASSER:  All of these documents have

24 identified claims as an issue.  I disagree with

25 Mr. Kent's interpretation about this being only about
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 1 Ireland.

 2          This is all about -- we have a record that

 3 shows that there were claims problems for PLHIC.  If

 4 Mr. McMahon wants to testify under oath now that the

 5 claims problems that are in this record and that he

 6 knows about were not the root of their problem with

 7 brokers, let him do that.  But I'm entitled to an

 8 answer to that question.

 9      MR. KENT:  This document clearly on its face

10 refers to claim issues in Ireland.  Back in the slide

11 deck itself, there's a reference to having certain

12 additional communications with claims people in

13 Ireland.  That's all HMO.

14          We're 14 months into this, and you know, I --

15 Mr. Strumwasser wants to make arguments that there's

16 some kind of causal connection.  But I think, at this

17 point, until there's some actual evidence of that, this

18 is irrelevant.  And we're just using up precious time.

19      MR. STRUMWASSER:  Mr. Kent may, if he wishes,

20 argue that this document is just about PCC.  He can try

21 to do that.  I don't see PCC referenced here, but he

22 can make that argument.

23          It is not, as a matter of law, clear that this

24 has nothing to do about PLHIC?

25      THE COURT:  All right.  Can you ask the question?
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 1      MR. STRUMWASSER:  I don't understand myself to

 2 need this witness's testimony on this question.  I'd be

 3 glad to ask it, but --

 4      THE COURT:  No, no.  She's going to ask it.

 5          (Record read)

 6      THE COURT:  I'm going allow it.  It says for

 7 "PLHIC claims."  Go ahead.

 8      THE WITNESS:  I can't tell from this whether PLHIC

 9 claims were a root cause or not.

10      MR. STRUMWASSER:  Q.  Aside from this document, do

11 you believe that the processing of PLHIC claims was a

12 root cause of the adverse findings in the survey?

13      A.  I don't know what claims the brokers were

14 referring to.  You know, the vast majority of our book

15 of business in California was HMO.  And as it relates

16 to how the brokers were commenting, you know, the PLHIC

17 claims are a much smaller piece of the population than

18 the HMO claims.

19      Q.  Mr. McMahon, would you agree that PacifiCare

20 Life and Health Insurance Company was not doing a

21 satisfactory job of paying claims in 2006 and 2007?

22      A.  You have to define "satisfactory" for me.

23      Q.  No, no.  I want to know whether it's

24 satisfactory by whatever standard you have for

25 satisfactory.
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 1      MR. KENT:  Objection, that's argumentative.

 2      THE COURT:  Overruled.

 3      THE WITNESS:  I don't have the specific PLHIC data

 4 right in front of me, so I can't answer that question

 5 specifically as it relates to PLHIC.

 6      MR. STRUMWASSER:  Q.  So you don't know, sitting

 7 here today, whether you were satisfied or dissatisfied

 8 with PLHIC's performance in claims paying in '06 and

 9 '07?

10      A.  I can't recall my specific -- my specific

11 perspective on PLHIC.  We tended to manage the whole

12 PacifiCare -- we tended to manage PacifiCare, looking

13 at the data here, you can see, looking at what's in the

14 PowerPoint.  This does refer to HMO, as called out in

15 the appendix, as a problem.

16      Q.  You said in 662, on the second page, that 84

17 percent of the issues are claim related.  Where did you

18 get that number from?

19      A.  I believe I got that, if you turn to -- if you

20 turn to PAC0173231, bottom right corner, looks like

21 it's overall Page 13 of the PowerPoint, the issue it

22 shows non dedicated issue type.  Do you see where I am,

23 sir?

24      Q.  Mm-hmm.

25      A.  If you read down to March, what you'll see
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 1 there is that claims -- 84 percent of the total issue.

 2 So I think the 84 percent would be taking the 914 claim

 3 issues that showed up with our brokers to -- divided by

 4 that 1,094.  And I believe that's how I got to 84

 5 percent of the issues arriving on our broker service

 6 unit non-dedicated area were claim related.

 7      Q.  Mr. McMahon, there's nothing in -- on Page

 8 3221 to indicate this is HMO only, is there?

 9      A.  No.  But you can see in the highlights,

10 contacts were made with the claims department in

11 Ireland, quote, "(HMO claims) to establish better

12 issue" resolution "management contacts/processes,"

13 indicating that, you know, was a highlight of what we

14 were doing the correct the problems that existed.

15      Q.  Mr. McMahon, the "non-dedicated" refers to

16 non-dedicated agents, right?

17      A.  Non-dedicated are basically people who were --

18 think of a call center for brokers as non-dedicated.

19 So remember how we talked before about having platinum

20 brokers as the -- were dedicated service model, being

21 able to call in to a certain person every time on a

22 certain team?  Non-dedicated, think of more a general

23 call center for brokers who don't have as much business

24 with us.

25      Q.  So non-dedicated is a kind of broker?
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 1      A.  No.  Non-dedicated is a type of service person

 2 that services claims.  So non-dedicated is a service

 3 model.  A broker who calls in to this non-dedicated

 4 line wouldn't have a ton of business with us, for

 5 example.  Okay?

 6      Q.  The brokers that call in to that non-dedicated

 7 line are people who represent -- I guess they represent

 8 employers and groups and individuals, but they

 9 represent them in pursuing both HMO and PPO business,

10 right?

11      A.  Yes, that would be true.

12      MR. STRUMWASSER:  937, your Honor?

13      THE COURT:  Yes.

14          (Department's Exhibit 937, PAC0609352 marked

15           for identification)

16      THE COURT:  937 is an e-mail chain with the top

17 date of August 11th, 2007.

18      THE WITNESS:  Okay.

19      MR. STRUMWASSER:  Q.  Okay.  So 937 starts with an

20 e-mail from Valerie Donovan to Sue Berkel, asking for

21 her attention to an issue that I don't think we need to

22 go into here.  And Ms. Berkel forwards it to you with a

23 brief note.

24          And the third sentence is, "My priorities at

25 this time are California, Texas, Washington and
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 1 Colorado legal/regulatory corrective action plans,

 2 reintegration fixes and PHS migration projects."  Do

 3 you see that?

 4      A.  Yes.

 5      Q.  Do you know what Ms. Berkel meant by

 6 "reintegration fixes" here?

 7      A.  Same -- no, I can't specifically say that.

 8 "Reintegration" is a term that still is nebulous to me.

 9      Q.  Do you recall ever asking Ms. Berkel what it

10 means?

11      A.  No, I don't ever remember asking Sue that

12 question.

13      MR. STRUMWASSER:  938, your Honor.  And with that

14 we introduce Mr. McMahon to the wonderful world of

15 magnifying glasses.

16      THE COURT:  Okay.  I think you have a magnifying

17 glass up there if you need it.

18      THE COURT:  938 is a document last updated Monday

19 June 25th, 2007 by Sue Berkel.

20      THE WITNESS:  This exhibit that I just got was

21 938?  Yes?

22      THE COURT:  Yes.

23      MR. STRUMWASSER:  I wonder whether you can make

24 out enough of it to recognize whether this is a

25 spreadsheet of a kind that you recall receiving in
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 1 2007.

 2          (Department's Exhibit 938, PAC0659252

 3           marked for identification)

 4      THE WITNESS:  I may have received it.

 5      MR. STRUMWASSER:  Q.  You have no present

 6 recollection of seeing this format of document?

 7      A.  Are we talking about the format?  Because

 8 here's the -- let me ask you this.  So whether or not

 9 I've seen it, I have to read the whole thing.

10          In the interest of time, what would you like

11 me to do because --

12      Q.  Well, let's take a look at the second page.

13 It's got a heading at the top, "Pacific and Southwest

14 Region Operational Integration Business Infrastructure

15 Proposal."  Do you recall receiving that?

16      A.  You know what?  Just give me a second to flip

17 through this.  Okay?

18      Q.  Sure.

19      A.  Is that all right?

20      THE COURT:  There is a little notation on the

21 bottom left that says, "Operations Review meetings

22 leading to PHS Advisory Council Summary," with a date

23 of 8/8/07.

24      THE WITNESS:  Okay.  I think I got it.

25      MR. STRUMWASSER:  Q.  Okay.  So having perused
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 1 that, I want to reward your investment of time.  Do you

 2 recognize this document?

 3      A.  I don't recall this document.  But generally,

 4 I understand what Sue was doing with the document.

 5      Q.  Turn to Page 558, if you would.  Now, during

 6 this period -- by the way, this is a document that's

 7 dated June 25, '07.  During this period, Ms. Berkel

 8 reported directly to you, right?

 9      MR. KENT:  I'm sorry.  What page?

10      THE COURT:  Yeah, I don't get it either.

11      MR. STRUMWASSER:  Q.  9258.

12      A.  9258.  It was 8/8/07.

13      Q.  That's interesting.  It does say that.  But if

14 you look at the first page, 252, "Last updated on

15 Monday, June 25, 2007 by Sue Berkel."  Do you see that?

16 Apparently it's Cell B8.

17      MR. KENT:  Is there a question?

18      MR. STRUMWASSER:  I'm directing his attention at

19 the moment.

20      THE WITNESS:  I do see that.

21      MR. STRUMWASSER:  Q.  Both in June of '07 and in

22 August of '08, Ms. Berkel reported to you; is that

23 right?

24      A.  For sure in August of '08.

25          And I think -- around that time around June,
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 1 Sue --

 2      THE COURT:  Where do you see an August '08 date?

 3      MR. STRUMWASSER:  I think it's lower --

 4      THE COURT:  I see an August '07 date.

 5      MR. STRUMWASSER:  August '07, thank you.

 6      THE COURT:  So there's really two months' or so

 7 difference.

 8      THE WITNESS:  Right.

 9      MR. STRUMWASSER:  Yes.

10      Q.  So now, on 9258, are you with me?

11      A.  Yes, I am.

12      Q.  We have a page entitled "Pacific and Southwest

13 Region Operational Integration Business Infrastructure

14 Proposal Business Reintegration Priorities."  Do you

15 see that?

16      A.  Yes, I do.

17      Q.  And we have a series of issues that are listed

18 on the -- in Column E.  Do you see that those?

19      A.  Yes, I do.

20      Q.  Would it be reasonable to assume that those

21 are the -- at least some of the issues that were being

22 addressed in the reintegration?

23      MR. KENT:  No foundation.

24      THE COURT:  If you know.

25      THE WITNESS:  These are issues that were being
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 1 addressed at the time.  Again, the term "reintegration"

 2 is pretty nebulous to me.

 3      MR. STRUMWASSER:  Q.  And we have in Columns B and

 4 C, "ACME Team - need to link to functional meeting."

 5 And "ACME Lead."  Do you see those?

 6      A.  Yes.

 7      Q.  So those were -- these were all issues that

 8 were being addressed under the aegis of ACME, right?

 9      A.  It looks like it, but not the accounting one.

10 So if you look down the list -- "Broker Service," "Case

11 Installation," "Group Services," not network

12 operations.  Network operations did not report to ACME.

13 Network operations reported to our network company.

14          "Reporting" not sure.  "Transactions," yes.

15 "UT" stands for United Technologies, no.

16          So yes and no is the answer to Column B,

17 whether or not those functions were in the purview of

18 ACME.

19      Q.  Were you aware that Ms. Berkel was involved in

20 these things at this time?

21      A.  Yes, Sue would have been involved in some way

22 with all of this in her role.

23      MR. STRUMWASSER:  938.

24      THE COURT:  939.  939 is an e-mail with a top date

25 of December 19th, 2007.
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 1          (Department's Exhibit 939, PAC0609210 marked

 2           for identification)

 3      THE WITNESS:  Okay, sir.

 4      MR. STRUMWASSER:  Q.  Do you recognize this?  This

 5 is an Outlook meeting notice, right?

 6      A.  I can't tell for sure, but it looks like she's

 7 forwarding a PowerPoint that was being distributed in

 8 lieu of a meeting that was supposed to have been

 9 scheduled which -- that was scheduled but was canceled

10 because of schedule conflicts.

11      Q.  Right.  So we have at the bottom the

12 invitation and then the cancellation above it, right?

13      A.  Oh, yes.  That does look like an invitation,

14 the very bottom line here.

15      Q.  So this is an invitation to a PHS monthly

16 advisory council meeting.  What is that, that is to

17 say, the advisory council?

18      A.  I don't recall what that specific advisory

19 council was designed to do.

20      Q.  Then the upper e-mail, right about the

21 midpoint in the on the page, "Based on the results of

22 both our initial integration and reintegration efforts,

23 we will be reviewing the intended scheduling of this

24 meeting going forward," do you see that?

25      A.  Yes.
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 1      Q.  Does the reference to reintegration in this

 2 e-mail refresh your recollection as to what

 3 reintegration was?

 4      A.  No.  It's -- I always thought of it as the

 5 PacifiCare integration.  I didn't specifically have in

 6 my mind -- I see the term is consistently used.  But in

 7 my mind, I never thought of it as anything related to

 8 this term "reintegration."

 9      Q.  Now, do you recall being involved in the

10 effort to migrate the PacifiCare PPO business off of

11 RIMS and onto UNET?

12      A.  Involved -- I knew that that was considered.

13      Q.  Aware but not involved?

14      A.  That would be correct.  Aware but not

15 involved.

16      Q.  By "migrate" here, I'm referring to platform

17 migration of which PacifiCare PPO business that was

18 being processed on RIMS would migrated over to UNET but

19 would remain PacifiCare business.  All right?

20      A.  So when you say "PacifiCare business," be

21 specific.  I understand the migration concept that

22 you're describing, that there would be business that

23 was formerly processed and administered on RIMS would

24 be processed on the United platform.

25      Q.  And at least for a while, that business was
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 1 supposed to be business written on PacifiCare policies,

 2 right?

 3      A.  When you say "policies" -- when you say

 4 "policies" give me a little bit more on that one.

 5      Q.  That the risk-bearing entity would be

 6 PacifiCare Life and Health Insurance Company.

 7      A.  Yes, that would be -- that would be correct.

 8      Q.  Show you a copy of Exhibit 652 in evidence.

 9          Just in the interest of time, I have very

10 simple questions here.  I wonder if I could invite you

11 to listen to my question and then tell me if you need

12 any more time to review it.

13      A.  Sure.

14      Q.  So far, do you recognize the document?

15      A.  I would not have -- you know, I know what the

16 document is.  It looks like, as it states here, high

17 level business requirements.  But what's specifically

18 written through here, I wouldn't recall what was in

19 here unless I took the time to read it again.

20      Q.  Okay.  That will do for me.

21          Now, I asked you this morning whether you knew

22 what the -- what the initial date for migration of --

23 from RIMS to UNET was, and you said you did not have

24 any recollection of the specific date.

25      A.  Yeah, I can't recall that three years later.
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 1      Q.  So let me now give you a copy of 647 in

 2 evidence.  And Mr. McMahon, I think all of my questions

 3 are located on -- refer to Page 5865.

 4      THE COURT:  That's internal Page 5.

 5      MR. STRUMWASSER:  Thank you, your Honor.

 6      THE WITNESS:  Thank you.

 7          Okay.  I've read this Page 5, sir.

 8      MR. STRUMWASSER:  Q.  Okay.  This slide refers to

 9 the migration, among other things, of RIMS to UNET,

10 correct?

11      A.  Yes, it does.

12      Q.  At the bottom, it says, "Complete the

13 Transition" -- "Complete Transition by June 2007,"

14 right?

15      A.  Yes, it does.

16      Q.  That is the thing that is apparently the

17 delivery dates at the top?

18      MR. KENT:  Objection, no foundation.

19      THE COURT:  Overruled.

20          If you know.

21      THE WITNESS:  "Complete Transition" -- it says

22 "transition," but "transition" -- I'm not sure what

23 "transition" means in this context, whether it means

24 the system work had to be done or whether membership

25 would be moved or which one that was.
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 1      MR. STRUMWASSER:  Q.  Says "March 2, 2006," right?

 2      A.  Mm-hmm, yeah -- "March 3rd, 2006," yes.

 3 There's two dates on it, on the front.

 4      Q.  Yes, there are.  Good point.

 5          At this time, there was no expectation, was

 6 there, that the -- all of the PLHIC business would be

 7 moved to United?

 8      A.  No expectation at this time, so I'm not sure

 9 what the author of this document would have expected or

10 not.

11      Q.  You are aware that PacifiCare had committed in

12 the undertakings to maintain the PacifiCare --

13 PacifiCare and United had committed in the undertakings

14 to continue to maintain the PacifiCare business for

15 four years?

16      MR. KENT:  No foundation.

17      THE COURT:  If you know.

18      THE WITNESS:  I can't speak specifically to what

19 we had...

20      MR. STRUMWASSER:  Q.  At this point, there was

21 nobody suggesting that there would be any involuntary

22 terminations of PacifiCare business, was there?

23      A.  I don't think there were, no.

24      Q.  And in fact, the question of involuntary

25 terminations came up towards the end of the year, and
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 1 you were aware of that, weren't you?

 2      MR. KENT:  Objection, vague.

 3      THE COURT:  Overruled.

 4      THE WITNESS:  Let's make sure we have a clear

 5 definition of "involuntary terminations."  I'm

 6 struggling a little bit with that.

 7      MR. STRUMWASSER:  Q.  Okay.  There were PacifiCare

 8 policies or contracts out there, right?

 9      A.  Correct.

10      Q.  And at some time fairly early, a decision was

11 made to allow, maybe even encourage, voluntary changes

12 from PacifiCare to comparable products under

13 UnitedHealth Insurance Company, right?

14      A.  Yes.  That did occur, and that was largely in

15 the interest of customer choice.  If you want the

16 RIMS-administered PPO product or you want to

17 UNET-administered PPO product, you pick, customer

18 choice.  Yes, that was definitely there.

19      Q.  And the question of whether that customer

20 choice would be taken away such that people who are on

21 the PacifiCare RIMS product would have to switch over

22 to the United UNET product, that decision was addressed

23 late in the year, and you were involved in that, right?

24      A.  I don't remember that.

25      Q.  Now, this document, Page 5865, refers to
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 1 delivery dates, right?

 2      A.  Yes, that's what it says at the top of the

 3 page.  Yes, sir.

 4      Q.  That's an established term in the IT business,

 5 isn't it?

 6      A.  "Delivery dates," yes, it is.

 7      Q.  And so, to the extent that there are IT

 8 transitions being described here, the date June 2007

 9 would be -- you would reasonably conclude that that is

10 a reference to a June 27 delivery date for the

11 technology, correct?

12      A.  Yes, you could conclude that, based on this

13 slide, that the transition as described below, which I

14 was questioning before -- not certainly, but it looks

15 like it relates to the technology being ready.

16      Q.  And are you aware that the plan was for the

17 RIMS-to-UNET migration to begin in April 2006?

18      MR. KENT:  No foundation.

19      THE COURT:  If you know.

20      THE WITNESS:  So let's clarify.  The -- have the

21 RIMS-to-UNET migration -- are you speaking about the

22 voluntary migration?

23      MR. STRUMWASSER:  Q.  Platform migration.

24      A.  We spoke earlier about, when you're talking

25 about "migration" meaning that we would have all the
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 1 system work and all of the licenses and the like built

 2 on the United platform that were associated with PLHIC

 3 by April of 2006.  Is that what you're suggesting?

 4      Q.  No.  Done by 2007, but begun in April of 2006.

 5      A.  You're asking me what --

 6      Q.  I'm sorry.

 7      A.  Do I know if there was a plan?  There may have

 8 been.

 9      Q.  Let me withdraw that last question though

10 because I misspoke.

11      A.  Okay.

12      Q.  Begun April of 2006; be done by June of 2007.

13 The question is, are you aware of those two dates

14 having been put in operation?

15      A.  I can't speak to the accuracy of those dates.

16 Four years later, is it possible that those were the

17 dates at one point in time?  Possibly.

18      MR. STRUMWASSER:  531.

19      THE COURT:  Do you want to take the afternoon

20 break?

21      MR. STRUMWASSER:  Sure.

22          (Recess taken)

23      THE COURT:  All right.  We're back on the record.

24      MR. STRUMWASSER:  Now, Exhibit 531, your Honor.

25      THE COURT:  Okay.  And the reason it has two
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 1 numbers on it is because there were two different

 2 formats for this, and they're the same document.  But

 3 this is 531.

 4      MR. STRUMWASSER:  Let me make a time-saving

 5 suggestion.

 6      THE COURT:  Sure.

 7      MR. STRUMWASSER:  Q.  What I'd like to do is ask

 8 you about this document in general, not the contents,

 9 but the distribution, and then direct you to one page.

10 Is that okay with you, Mr. McMahon?

11      A.  Why don't you direct me to that page, and

12 we'll go from there.

13      Q.  Turn if you would to Page 7, which it turns

14 out does not have a Bates, which leaves us completely

15 disoriented.

16      A.  Okay.  I think I've got it, sir.

17      Q.  Okay.  So my first question to you is, were

18 you a recipient of these operations synergy reports?

19      A.  I don't recall being a recipient.  This is

20 from Uniprise operations, and it's dated 3/15/2007.

21 And I was the CFO of UnitedHealthcare at that time, so

22 I don't recall this report.

23      THE COURT:  I'm sorry.  We missed the last part.

24      THE WITNESS:  So I don't recall this report.  My

25 apologies, your Honor.  So I don't recall receiving
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 1 this report.

 2      MR. STRUMWASSER:  Q.  When you became ACME, when

 3 Uniprise became ACME and you took it over, were there

 4 synergy reports generated?

 5      A.  Yeah, I would say there would -- logically I

 6 will assume there were, yes.

 7      Q.  You didn't get them or you didn't notice them

 8 or you don't recall?

 9      A.  I don't specifically recall what synergy

10 reports I got.

11      Q.  The specific page I referred you to, Page 7,

12 and the fourth data row down, "Transactions," Key

13 Decision No. 4, says, "Currently RIMS is scheduled to

14 migrate to UNET beginning in April 2006 with target

15 completion by 5/31/07."  Do you see that?

16      A.  Yes.

17      Q.  Does that refresh your recollection as to the

18 existence of a target commencement of migration in

19 April of '06?

20      A.  This may have been a target that Uniprise

21 operations was shooting for.  I see it written on the

22 paper.  But the -- it doesn't refresh my recollection

23 that that specific -- those specific dates existed.

24      Q.  You are in general familiar with the notion of

25 synergies as they were maintained and pursued in
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 1 connection with this merger?

 2      A.  Yes, I am.

 3      Q.  In the context of this synergy report, would

 4 you expect that the synergies, the expected synergies,

 5 were projected on the basis of an assumption of April

 6 2006 commencement and completion by 5/31/07?

 7      MR. KENT:  No foundation.  The witness hasn't seen

 8 this before.

 9      THE COURT:  If you know.

10      THE WITNESS:  One more time with that question.

11          (Record read)

12      THE WITNESS:  Yes, if I was preparing this report,

13 I would assume that someone who's quantifying the

14 synergy associated with this -- which looks like it's a

15 claim productivity synergy -- would have made that

16 assumption as far as timing goes.

17      MR. STRUMWASSER:  Your Honor, showing the witness

18 a copy of 5395 in evidence.

19      THE WITNESS:  Okay.  I'm ready, sir.

20      MR. STRUMWASSER:  Q.  Do you recognize this?  Do

21 you recall receiving this e-mail or memo, Mr. McMahon?

22      A.  Yes, I do recall this e-mail.

23      Q.  And this is an e-mail that Mr. Greenberg sent

24 you on June 6, '06 outlining his concerns about the

25 timeline for the RIMS-UNET platform migrations, right?
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 1      A.  There's a lot of discussion of timelines on

 2 here.  Where are you specifically referring to on the

 3 sheet?  I didn't -- show me where it was.

 4      Q.  Would you agree that this is an e-mail to you

 5 regarding at least, among other things, the RIMS

 6 platform migration?

 7      A.  In the UPC -- in the UPCT section, he talks

 8 about four platforms being in scope.  One of them is

 9 RIMS.

10      Q.  That's the only reference you see to RIMS?

11 And I don't mean the words "RIMS" but a narrative that

12 pertains to RIMS.

13      A.  I don't see another reference to RIMS on here.

14 Maybe it's there.  If you point it to me, I'd be happy

15 to talk about it for sure.

16      Q.  Back to the point, first of all, these topics,

17 "Overall Technology Scope, Cost and Timing," "Product,"

18 "Front Office," "UPCT," "Capitation," "Rx Solutions,"

19 these aren't being -- this isn't being written to you

20 in your capacity as CFO, is it?

21      A.  I was the CFO at that point in time.

22      Q.  That's not my question.  The question is, this

23 wasn't being written to you in your capacity as CFO,

24 was it?

25      A.  I'm not sure what capacity it's being written
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 1 to me in.

 2      Q.  Let's look at the first line of the text,

 3 "Diane asked me to forward you some thoughts/comments

 4 confidentially as it is, sounds like you will be

 5 delving into PHS" --

 6      THE COURT:  "Diving."

 7      MR. STRUMWASSER:  "Diving" thank you.

 8      Q.  -- "diving into PHS."  Do you see that?

 9      A.  Yes.

10      Q.  At this point, June 6 of 2006, it was known,

11 at least in some quarters at United, that you were

12 going to be taking over the Uniprise portfolio, wasn't

13 it?

14      A.  Boy, I can't speak to that.  I can't speak to

15 that.

16      Q.  So is it your testimony, then, that this kind

17 of -- this -- a memo from Mr. Greenberg addressing

18 these issues is something you would ordinarily -- you

19 would have gotten in the ordinary course of business as

20 CFO if you had not had any incipient responsibilities

21 for Uniprise?

22      A.  Probably was written in the context of that I

23 was someone who was in charge of, as the CFO,

24 allocating capital resources.  And probably the context

25 of this was Jason writing to me saying, "Hey, you're
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 1 probably asking questions about that."  That's maybe

 2 the diving reference that's shown here.

 3      Q.  Had you asked for this memo, or did it come

 4 spontaneously?

 5      A.  No.  This -- it says at the outset of the

 6 memo, I'm only inferring, "Diane asked me to forward

 7 this to you some thoughts/comments confidentially as it

 8 sounds like you."  So I think "Diane" here is Diane

 9 Schofield, and that's how it's coming to me.

10      Q.  So you have no recollection of requesting

11 this?

12      A.  No, I don't have a recollection of requesting

13 this.

14      Q.  And would you agree that Mr. Greenberg is

15 urging you in this memo to consider alternatives to PHS

16 PPO migration?

17      A.  No, I would not agree with that.

18      Q.  Take a look at the -- let's take a look at the

19 first page under "Product."

20          "The regulatory undertakings for SB" -- that's

21 small business?

22      A.  Yes.

23      Q.  -- "in CA state that we must continue to offer

24 the PHS portfolio for four years from close."  Do you

25 see that?
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 1      A.  Yes, sir.

 2      Q.  Were you aware of that at the time?

 3      A.  No, I really wasn't overly aware of what

 4 specific commitments had been made to regulators.  I

 5 had heard the term "undertaking," but beyond that, as

 6 far as the specifics, I wasn't specifically aware.

 7      Q.  He goes on to say, "Product is taking a hard

 8 line on this and not considering any sort of evaluation

 9 of alternate options.  As such, we are essentially

10 going to build the entire PHS product and planned

11 portfolio to support a forced migration."  Do you see

12 that?

13      A.  Yes, sir.

14      Q.  Then he adds, "Not sure if there is

15 flexibility here, but if we were able to use for

16 creative sales and marketing strategies, we may have

17 the opportunity to gain better penetration of UHC

18 products and eliminate the need for some of the product

19 build."  Do you see that?

20      A.  Yes, sir.

21      Q.  At the time of this letter, was there a UHC

22 HMO product in California?

23      A.  I don't know if we had HMO business on our own

24 license at that time.

25      Q.  At any time do you recall in '06 or '07 any
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 1 discussion about a UHC United product, HMO product,

 2 penetrating into the California market?

 3      A.  No.

 4      Q.  And at this time, you did have a PacifiCare

 5 HMO product, right?

 6      A.  Yes, there was the PacifiCare HMO product in

 7 California at that time, yes.

 8      Q.  So if there was going to be a UHC product that

 9 was going to eliminate the need for some product build,

10 it was going to have to be on the PPO side, wasn't it?

11      A.  Take me through that logic chain one more

12 time.  I want to make sure I get the point.

13          (Record read)

14      THE WITNESS:  No, because at the time, to

15 eliminate the need for a product build at that time, we

16 were also considering -- we were considering building

17 the HMO product on the United platform.

18      MR. STRUMWASSER:  Q.  And that would have been

19 product build, right?

20      A.  That would have been product build, sure.

21      Q.  So you weren't going to do that to avoid

22 product build, were you?

23      A.  I'm not -- I'm not quite following the

24 question here.  Why don't you -- if you could rephrase

25 it, it would be helpful to me.
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 1      Q.  At this point, you had a PPO PacifiCare

 2 product in California, right?

 3      A.  Yes.

 4      Q.  And you had a United PPO product in

 5 California, right?

 6      A.  I think we did.  I don't know for sure.  I

 7 know we had an HMO product in California, at that time,

 8 yes.

 9      Q.  The PPO -- or PacifiCare had an HMO product in

10 California?

11      A.  Yes.

12      Q.  So if you were going do a total integration

13 into United, you were going to have to build a -- you

14 were going to have to do a product build for the HMO

15 into United and for the PPO into United, correct?

16      A.  Yes, I agree with that.

17      Q.  And if, however, you avoided the need to move

18 PPO claims handling onto the UNET platform, you could

19 avoid product build, right?

20      A.  When you say -- we did PPO claims handling on

21 the United platform.  Was that the specific question?

22 We did in fact do -- we did that, sure.  Yes, we did.

23      Q.  Before the merger, you had PPO claims handling

24 on UNET, right?

25      A.  Yes.
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 1      Q.  And that was under United license, right?

 2      A.  Yes, it was.

 3      Q.  You did not, on December 24, 2005, have

 4 RIMS -- excuse me, PacifiCare claims being handled on

 5 the UNET platform, right?

 6      A.  That's correct.

 7      Q.  And what we've been talking about, product

 8 migration, was in fact giving UNET the ability to

 9 process the claims that had been processed on RIMS,

10 right?

11      A.  If the licenses and all the product attributes

12 were built on the United platform, then, to your point

13 before, the risk of -- the risk of -- the PPO business

14 that had the PLHIC entity holding the risk would have

15 -- you know, that could have been administered on the

16 United platform if we went through the build, yes.

17      Q.  Right.  And that would have required a product

18 build on UNET, right?

19      A.  Yes.

20      Q.  And what Mr. Greenberg is saying here is, "If

21 we can avoid" -- "We can avoid a product build by

22 pushing the United product into the PacifiCare

23 business," right?

24      A.  I don't know -- at that point in time, I don't

25 know if that was the plan.  But logically, logically,
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 1 if -- if all of the attributes of the PacifiCare block

 2 were incorporated, or reasonable facsimile, on the

 3 United platform, then that would be possible, assuming

 4 commercial acceptance of that.

 5      Q.  But to do that, you'd have to move everybody

 6 off of RIMS in order to save the cost of the product

 7 build, right?

 8      MR. KENT:  Objection, calls for speculation, also

 9 irrelevant.

10      THE COURT:  If you know.

11      MR. KENT:  We're spending a lot of time --

12      THE WITNESS:  One more.  Rephrase the question,

13 please.

14          (Record read)

15      THE WITNESS:  You're going have to rephrase it

16 because I'm not tracking with that question.

17      MR. STRUMWASSER:  Q.  If in 2008 you planned to

18 have PLHIC business -- written on PLHIC paper, PLHIC

19 risk bearing -- and wanted to be able to have that

20 business's claims processed on the same platform as the

21 United business, that involved a product build onto

22 United, right?

23      A.  Yes.

24      Q.  And as long as you were going to have some

25 PLHIC policies, you were going to need that product
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 1 build, right?

 2      A.  Yes, as long as PLHIC remained in existence,

 3 you would have to build a product on the United

 4 platform, right.

 5      Q.  And there's several references here to

 6 voluntary versus involuntary termination.  At this

 7 point you were -- or migration, rather, excuse me.

 8          At this point, you were already permitting or

 9 encouraging voluntary migration of people off of the

10 PacifiCare license and onto the United license, right?

11      A.  Yes, consistent with customer choice.  If you

12 wanted to stay in the PacifiCare license, you could.

13 If you wanted to go with the United license on the

14 United platform, you could.  Customer choice.

15      Q.  But in order for that to enable you to avoid a

16 product build on United, you'd have to completely drain

17 PacifiCare, right?

18      MR. KENT:  Objection, that's vague.

19      THE COURT:  Overruled.

20      THE WITNESS:  You're saying we have to drain

21 PacifiCare --

22      THE COURT:  You can't leave some on RIMS.  You'd

23 still have to use it, right?  You'd have to take

24 everything off RIMS in order to save that?

25      THE WITNESS:  In order to save the -- in order to
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 1 save a cost associated with the administration on RIMS,

 2 you hopefully would move those members that were

 3 currently on RIMS to a different platform.

 4      MR. STRUMWASSER:  Q.  All of them?

 5      A.  You'd have to, or else there would be some

 6 ongoing costs associated with RIMS.

 7      Q.  Right.  But in order to do that, you would

 8 have to terminate the PacifiCare product.  And

 9 Mr. Greenberg is telling you that that was going to run

10 afoul -- or at least product was taking the position

11 that that was going to run afoul of the undertakings,

12 right?

13      A.  What it says is, they're taking -- "As such,

14 we are essentially going to build the entire PHS

15 product and plan portfolio to support a forced

16 migration.  Product is taking a hard line on this."

17      Q.  That's right.

18      A.  So product was saying the regulatory

19 undertakings --- I'll slow down.  Okay?

20          "The regulatory undertakings for small

21 business in California state we must continue to offer

22 the PHS portfolio for four years from close."

23          Then it says, "Product is taking a hard line

24 on this and not considering any source of evaluation of

25 alternative options."
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 1          So the product department is, I believe,

 2 deferring to the undertakings in this context and

 3 saying, "Hey, you" -- you know, "We should build the

 4 PLHIC license on the United platform."  I believe

 5 that's what he's saying here.

 6      Q.  Right.  The PLHIC, P-H-L-I-C, license,

 7 correct?

 8      A.  Yes.

 9      Q.  Nobody was talking during this time about

10 migrating the PCC business onto a United license,

11 right?

12      A.  Are you talking about HMO business, PCC?

13      Q.  Yes.

14      A.  I don't remember the specific license

15 attributes.  All I recall were discussions of building

16 the HMO product, the PacifiCare HMO product on the

17 United platform, how that would be licensed.  I don't

18 recall exactly what we were assuming, whether it would

19 be a PacifiCare license or whether it would be a United

20 license.

21      Q.  But my point here is, at this time, there was

22 an expectation there would continue to be a PacifiCare

23 HMO product, and you were going to try to handle its

24 claims on a United claims platform, right?

25      A.  The plan was to ultimately do that, to
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 1 ultimately take the PacifiCare products, build them on

 2 the United platform and handle the claims accordingly.

 3      Q.  And conversely, nobody was suggesting as a

 4 plan, "Let's get rid of all the PacifiCare HMO business

 5 and move it over to United, to a United license,"

 6 correct?  That wasn't being discussed?

 7      A.  I don't remember the license aspect of it.

 8 That's the point that --

 9      Q.  The United business then, United company.

10      A.  We were talking about taking the HMO business

11 in California and moving it to the United platform.

12 That's -- that would be my -- that would be what I

13 would say about this.

14      Q.  United claim-paying platform?

15      A.  Yes.

16      Q.  Right?

17      A.  Yes, right.

18      Q.  So then, would you now agree that

19 Mr. Greenberg's proposal here in this e-mail was, if

20 you were willing to overrule product and terminate the

21 PLHIC product and move those folks not voluntarily but

22 mandatorily over to the United company, then you can

23 avoid a product build, right?

24      A.  I don't think that's his -- no, I don't agree

25 that's what his proposal is.
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 1      Q.  What do you think the product build that he

 2 was proposing you should avoid was?

 3      A.  If I read this, I think he's thinking out

 4 loud.

 5      Q.  Is that how you treated this?  You just

 6 thought, "Oh, I got some thinking out loud stuff from

 7 Mr. Greenberg.  Glad he had a chance to do that."

 8      MR. KENT:  Objection, argumentative.

 9      THE COURT:  Sustained.

10      MR. STRUMWASSER:  Q.  This became the foundation

11 of a decision that you and your colleagues made shortly

12 thereafter; isn't that true?

13      A.  No, I don't believe this was any decision of

14 any foundation.  I don't know what -- this is a -- it

15 looks to me as reading this, this is not a very formal

16 document.  It's a sort of, as I would say, almost

17 stream of consciousness and some thoughts to consider.

18 This is -- I wouldn't consider this a proposal.

19      Q.  It was in fact the case that you avoided a

20 PacifiCare Life and Health Insurance Company product

21 build on UNET, wasn't it?

22      A.  Yes.

23      Q.  And it was not during any part of this

24 period -- not in 2007, not in 2008 -- that you thought

25 you were going to avoid an HMO product build on United?
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 1 That wasn't being discussed in 2007 or '8, was it?

 2      MR. KENT:  Objection, compound.  It's vague.

 3      THE COURT:  Overruled.

 4      THE WITNESS:  Let me have the question one more

 5 time.

 6      MR. STRUMWASSER:  Q.  At no time in '07 or '08 did

 7 you think you were going to be able to avoid an HMO

 8 product build on United claims platform?

 9      A.  We -- we had always -- throughout most of the

10 years -- again, '07, '08 is tripping me up a little bit

11 here -- but we had always planned to do an HMO build on

12 United platform.

13      Q.  So the only product build that was possible,

14 possibly being discussed as potentially avoidable in

15 June of '06 was the PLHIC product build, right?

16      A.  I can't say that based on this document.

17      Q.  Can you say that in general?

18      A.  I don't think there was explicit discussions

19 from a management standpoint of avoiding it, of

20 avoiding a PLHIC build.

21      Q.  Mr. McMahon, you did in fact avoid the product

22 build for the PLHIC product, didn't you?

23      A.  Yes, we did.

24      Q.  And you made --

25      MR. KENT:  Wait a minute.  The witness hadn't
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 1 finished his response.

 2      THE WITNESS:  Yes, we did in fact ultimately avoid

 3 the product build of the PPO on the United platform.

 4      MR. STRUMWASSER:  Q.  That decision to avoid the

 5 product build was made in September of 2006, wasn't it?

 6      A.  No, it was not.

 7      Q.  It was not?

 8      A.  I don't -- I don't recall any affirmative -- I

 9 don't recall any affirmative decision in -- you said

10 September of '06?

11      Q.  Yes, I said September of '06.

12      A.  I don't recall there being a decision to avoid

13 that product build being definitively made.  I just

14 don't recall if that did occur.

15      Q.  I want to make sure I understand your

16 testimony.  It was not the case that it happened in

17 September of '06, or you just don't recall one way or

18 the other?

19      A.  I don't recall one way or the other.

20      MR. STRUMWASSER:  5399, your Honor.

21      THE WITNESS:  Okay.  Go ahead, sir.

22      MR. STRUMWASSER:  Q.  This is an exhibit that was

23 sponsored by Mr. Greenberg and was admitted in evidence

24 in this case.  It says that on June 6, '06, Greenberg

25 recommends an evaluation of alternatives to migration.
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 1 Do you see that?

 2      A.  Yes.

 3      Q.  Do you have any reason to dispute that?

 4      A.  Jason -- Mr. Greenberg produced a document

 5 that he said he made a recommendation, then that's --

 6 I'll take it at face value.

 7      Q.  And that's the same date, 6/6/06, as 5395,

 8 right?

 9      A.  Yes.

10      Q.  Says, "Recommendation made not to migrate RIMS

11 PPO to UNET," on 8/23/06.  Do you see that?

12      A.  Yes, I do.

13      Q.  Do you have any basis to dispute that date?

14      A.  I don't know to whom that recommendation was

15 made.  I have no basis to dispute the date on the

16 schedule.

17      Q.  Then it says, "9/5/06 Recommendation approved

18 that 'PHS insurance products will not be replicated on

19 United Platform.'"  Do you see that?

20      A.  Yes.

21      Q.  Does that refresh your recollection as to when

22 the decision was made not to replicate the PHS product

23 on the United platform?

24      A.  I don't know who the recommendation was made

25 to.  I can't recall who that recommendation was made to
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 1 nor who approved it.

 2      Q.  Mr. McMahon, the question was, does that

 3 refresh your recollection as to when the decision was

 4 made not to replicate PHS insurance products on United

 5 platform?

 6      A.  No, it doesn't because I'm not sure that this

 7 is an official document or -- nor am I sure who

 8 approved the recommendation from decisioning

 9 standpoint.

10      Q.  So you know that there was a decision made not

11 to replicate; you don't know who approved it?

12      A.  According to Mr. Greenberg, recommendation was

13 made and someone approved it.  And I don't know who

14 that body was or whether they had the authority to

15 approve that recommendation.

16      Q.  And you have no recollection, sitting here

17 today, that, by the middle of September 2006, this was

18 a done deal, it was -- replication of the PHS insurance

19 product on the United platform was over?  You don't

20 recall that?

21      A.  No, I don't recall that.

22      MR. STRUMWASSER:  Our next in order, your Honor.

23      THE COURT:  940.

24          (Department's Exhibit 940, PAC0843020 marked

25           for identification)
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 1      THE COURT:  An e-mail with a top date of September

 2 9th, 2006.

 3      THE WITNESS:  Okay.  I'm ready sir.

 4      MR. STRUMWASSER:  Q.  Let's just jump to the chase

 5 here.  First page of 940, you have an e-mail to

 6 Mr. Black dated September 9th.

 7      A.  Mm-hmm.

 8      Q.  "They do now have an approved plan.  I think

 9 in the final analysis it was the right answer.  It took

10 forever but now everyone is comfortable with the game

11 plan.  Basically, it is build the license and product

12 for HMO and license only for PPO on UNET.  This

13 complies with the undertakings and minimizes the

14 technical build on PPO.  We are going to build the UHC

15 PPO portfolio on the PHS license.  We are not going to

16 have PacifiCare legacy PPO products.  They will be

17 thrown under the bus as they are not as good as the UHC

18 Cadillac PPO product."  Do you see that?

19      A.  Yes.

20      Q.  Does that refresh your recollection as to when

21 you believe the decision was made not to migrate RIMS

22 claims onto UNET?

23      A.  Yeah, at that point I thought there was an

24 approved plan.  Yes, it does.

25      Q.  Let me read you some excerpts from
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 1 Mr. Greenberg's direct testimony, sir.

 2               "Did you ultimately come to a

 3          conclusion," asking Mr. Greenberg --

 4          I'm sorry we're on 11973 starting at 18.

 5               "Did you ultimately come to a

 6          conclusion as to whether or not the

 7          company should pursue a migration

 8          of RIMS to UNET?

 9               Answer:  "Yes, we did.

10               Question:  "Focusing on you,

11          Mr. Greenberg, when did you come

12          to that conclusion, if you recall?"

13               Answer:  "August of 2006."

14               Question:  "Did you make a

15          recommendation to upper management

16          about whether or not to proceed

17          with the migration of RIMS to

18          UNET?"

19               Answer:  "Yes."

20          Okay.  Did you get that?

21      A.  Yeah.  What Mr. Greenberg said?  Yes.  Yes, I

22 did.

23      Q.  Then skipping down to Line 23, on 11974.

24               Question:  "Who did you make

25          the initial presentation to?"
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 1               Answer:  "Initially this was

 2          presented to Mr. Frey, Mr. Hansen,

 3          Mr. Mallory and Ms. Berkel,

 4          subsequently to Ms. Schofield and

 5          Mr. McMahon."

 6          Then Mr. Velkei read the recommendation.

 7               And then on 11975 at Line 24:

 8               "The spend associated with

 9          building RIMS on UNET, why in your

10          opinion did not proceeding with

11          that build support the objective

12          of membership reservation?"

13               He answers:  "Through the

14          analysis of what we found is that

15          it was comparable to the existing

16          United platform.  We had the

17          technology.  That was already

18          available, and there wasn't a

19          higher cost for that product, so

20          it didn't make sense to spend the

21          5- to 6 million to build a product

22          we basically already had."

23          Does that refresh your recollection as to

24 receiving a presentation to which your approval was

25 sought to terminate the RIMS build onto UNET?
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 1      MR. KENT:  Objection, compound.

 2      THE COURT:  Overruled.

 3      THE WITNESS:  It does refresh my memory that a

 4 recommendation was made to not build the PPO product

 5 but build a PPO license on UNET.

 6      MR. STRUMWASSER:  Q.  Okay.  Now, do you recall

 7 that the decision to approve -- not to do a platform

 8 migration was presented to the advisory council?

 9      A.  I don't recall the advisory council.

10      Q.  Do you recall, Mr. McMahon, whom you consulted

11 with, other than Mr. Greenberg and the names he

12 identified in his testimony, regarding the decision to

13 cancel the RIMS-UNET platform migration?

14      MR. KENT:  No foundation.

15      THE COURT:  If you know.

16      THE WITNESS:  I don't know who I consulted

17 with.

18      MR. STRUMWASSER:  Q.  Do you recall whether you

19 had discussions with the product team that

20 Mr. Greenberg said was taking a hard line?

21      A.  No, I don't recall having or not having

22 conversations with the product team.

23      Q.  You were aware in September '06 that, at this

24 time, Mr. Burghoff and Mr. Black were leading an

25 integration team responsible for integrating the
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 1 PacifiCare product, right?

 2      A.  Mr. Black and Mr. Burghoff were on the

 3 integration team.  They had many responsibilities.

 4      Q.  Now, taking a look at 940, we have an e-mail

 5 on the second page, 3021 from Mr. Black to you on

 6 9/8/06.  And he says that he hasn't heard from anyone

 7 since the last call with Astar, et al.

 8          And he says, "Diane and team went down their

 9 secret path.  Folks that were assigned have

10 participated happily, completing deliverables and

11 participating in meetings.  One by one they have either

12 been dismissed or simply not been included by them

13 anymore."  Do you see that?

14      A.  Yes, I do see that.

15      Q.  Do you recall Mr. Black complaining about this

16 decision being one that was made without his

17 consultation?

18      A.  I don't know what decision -- I don't know

19 what decision, from this.  It looks like he's talking

20 about, in this front office integration and other --

21 and there are some people aspects of this as well that

22 are being discussed.  I can't say that he's talking

23 about the decision to build or not build the PLHIC PPO

24 product on UNET.

25      Q.  Well, let's take a look at 3023.
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 1      A.  Okay.

 2      Q.  We have an e-mail from Mr. Cogle to

 3 Mr. Burghoff that -- for which the text is on 3024.

 4 Mr. Cogle has done a document -- comparison document to

 5 show PHS program organization before and after the

 6 United platform became involved.  Do you see that?

 7      A.  Yes, he's provided a -- yes, he did write

 8 that.  Yes, sir.

 9      Q.  He says that, "The key Gaps are indicated on

10 the document," and that, "The UP team was planning to

11 retain both Frank and Dawn for assistance..."  Do you

12 see that?

13      A.  Yes, sir.

14      Q.  And "Frank" is Frank Romano?

15      A.  Yes, Frank Romano was on the team, yes, sir.

16      Q.  And "Dawn" is Dawn Willis?

17      A.  I can't say for sure.  It was -- Dawn Willis

18 or Dawn Ramos, but go ahead.

19      Q.  And that e-mail gets forwarded to a bunch of

20 people.  And then one of them is Beverly Nyce at the

21 bottom of 3022.  Who is Ms. Nyce, N-Y-C-E?

22      A.  She -- I believe she was the supervisor of

23 Diane Schofield at that point in time.  And I believe

24 she had responsibility for the Alliances at that point

25 in time.
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 1      Q.  Responsibility for the --

 2      A.  Alliances, our management of Harvard Pilgrim

 3 and Medica, two partners that we have.  And I don't

 4 know specifically -- and I know Diane reported to her

 5 as -- I know Diane reported to her on and off during

 6 those years.  But in this context, I'm not sure.

 7      Q.  She forwards it, the Cogle e-mail, to you.

 8 And on 3022, you forward it to Mr. Black with a note

 9 saying, "I don't know if you've been through this issue

10 with the PHS team.  They have got on my calendar to cry

11 foul.  Basically, the argument, (which I do buy) is

12 that the responsibility went away so the heads should

13 also leave.  They want a transfer of some number of

14 heads.  Are you going to transfer people?"  Do you see

15 that?

16      A.  Yes.

17      Q.  And this reflects the fact that the PHS team

18 had asked for your time to intercede with Mr. Black in

19 order to get the bodies that they were looking for,

20 right?

21      A.  It looks like they're asking him to -- it

22 looks like the PHS team wants Steve Black to transfer

23 some heads to them and the -- again, based on some

24 responsibilities which I'm not sure about, that have

25 transferred from Steve Black's organization to Diane's.
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 1      Q.  And you appear to be sympathetic to the PHS

 2 team here, right?

 3      A.  What I put -- yes, but with as much context as

 4 I -- as was given to me.  And of course, in my role, I

 5 was going -- I was acting as a broker here, trying to

 6 make sure that sort of -- it was kind of a fair -- fair

 7 allocation of work.

 8      MR. STRUMWASSER:  Your Honor, can I have another

 9 five?

10      THE COURT:  Sure.

11      MR. STRUMWASSER:  Q.  Then Mr. Black responds with

12 an e-mail to you on the bottom of 3021, and he says,

13 "Diane and team went down their secret path.  Folks

14 that were assigned have participated happily,

15 completing deliverables and participating in meetings.

16 One by one they have been dismissed or simply not been

17 included by them anymore."

18          He says, "Scott B has tried to work with Diane

19 to identify their staffing needs based on a work plan.

20 She won't play."

21          And then at the top of 3022, we have the

22 identification with the last names, Frank Romano and

23 Dawn Willis.  Do you see that?

24      A.  Yes.

25      Q.  And Mr. Black says just above your e-mail,
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 1 "Did I mention no one has contacted me with any of the

 2 above?  I guess it's not as easy, we're not as stupid

 3 and they're not as good as they thought.  My suggestion

 4 to you" --and I guess that's to you, Mr. McMahon -- "is

 5 to not play their divide and conquer political games

 6 make them show US a plan with tasks and resource

 7 needs."  Do you recall getting this e-mail?

 8      A.  I do recall this e-mail now that we're going

 9 through it, yes.

10      Q.  Okay.

11      A.  And but what I would say is that we're getting

12 into some pretty big weeds here as far as what occurred

13 and what the specific problem was.

14          All I would say from this, just stepping back

15 from this a little bit, it looks like there was a

16 movement of responsibility from one team to another.

17 And basically there was a -- there was an assumption on

18 the team that the responsibility went to Diane's, that

19 some head count would move.  And that looks like what

20 the controversy is about here.

21          Any more than that, I couldn't recall what the

22 specifics were, and I'm only getting that from the

23 context of reading this.

24      Q.  So now on the first page, 3020, we have your

25 response to Mr. Black on September 9.  And you begin
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 1 "Steve, Blunt:  They do now have an approved plan" and

 2 the balance of that passage that I read to you before.

 3 Does that refresh your recollection as to what

 4 responsibility it is that got moved?

 5      A.  No, it does not.

 6      Q.  So this doesn't tell you that it was the

 7 movement of the -- it was the decision to not build on

 8 the -- a PPO capacity on the UNET platform that is

 9 being discussed here?

10      A.  No, I can't infer that that was the

11 controversy about these heads.

12      Q.  Okay.  Then Mr. Black writes back and says to

13 you, "Dirk - BLUNT.  What they describe is scope, not a

14 plan.  As the once owner, I have been completely,

15 completely left out of the 'decision making' process,

16 which is fine."

17      A.  I see that, yes.

18      Q.  He has a point here.  This appears to have

19 been the way in which he learned about this decision,

20 right?

21      MR. KENT:  Objection, argumentative, irrelevant,

22 compound.

23      THE COURT:  Overruled.

24      MR. KENT:  He has a point?  What kind of question

25 is that?
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 1      THE COURT:  I don't know what the "he has a point"

 2 means.

 3      MR. STRUMWASSER:  I'll withdraw the "he has a

 4 point."

 5      THE WITNESS:  I don't --

 6      MR. KENT:  Wait, there's no question pending.

 7      THE COURT:  Repeat the question.

 8      MR. STRUMWASSER:  Sure.

 9      Q.  This appears to be how Mr. Black -- this

10 e-mail exchange appears to be how Mr. Black learned

11 about the change of plans with regard to the legacy

12 PacifiCare products, right, PPO products, correct?

13      A.  No, I can't infer that from this.

14      Q.  And you can't infer that from the reference to

15 a secret path?

16      A.  No, I can't.

17      Q.  So you see nothing in Exhibit 940 to suggest

18 that the decision making with respect to the

19 determination not to build a PPO product on the United

20 claims platform, you see nothing to suggest that that

21 decision making was in any sense mishandled?

22      A.  When you say "mishandled," can you give me a

23 little more?

24      Q.  That people -- affected people were not

25 consulted?  How about that?
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 1      A.  I don't know what Steve Black knew or did not

 2 know about the approved plan or lack of approved plan

 3 to not build the -- the PacifiCare PPO on UNET.  He's

 4 talking here about a plan generically, not about

 5 specifically the PPO plan, not to build it on UNET.

 6      MR. STRUMWASSER:  Thank you, your Honor.  This is

 7 a good place.

 8      THE COURT:  How long do you think you're going to

 9 be tomorrow?

10      MR. STRUMWASSER:  We're not going to finish

11 tomorrow.

12      THE COURT:  Okay.

13      MR. STRUMWASSER:  So I mean, we will be here, and

14 we'll do the best we can.

15      MR. KENT:  Your Honor --

16      THE COURT:  Don't start on me, Mr. Kent.  We need

17 to finish the witness.

18      MR. KENT:  We do need to finish the witness.

19      THE COURT:  So Mr. Strumwasser has been pretty

20 good about figuring out how long things are going to

21 take, and he says he won't be able to finish it

22 tomorrow by 1:00.

23          Is that the --

24      MR. STRUMWASSER:  Yes.  We have several more days

25 of questions.
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 1      MR. KENT:  Your Honor, we spent over a half day on

 2 broker services.

 3      THE COURT:  Look, I don't tell you how to run your

 4 case.  I'm not going to tell Mr. Strumwasser how to run

 5 his.  He has a theory that he's presented here several

 6 times about how there were problems with the

 7 integration.

 8          I can't decide ahead of time.  I have to hear

 9 it, and then I have to hear the witnesses who are going

10 to be expert.  So he has an opportunity to put that on.

11          Now, I am getting weary.  There's no doubt

12 about it.  We're getting up and up and up.  Okay?  So I

13 need to know how long it's going to take, and we need

14 to finish this witness.  Maybe --

15      MR. STRUMWASSER:  Can I give you an estimate

16 tomorrow?

17      THE COURT:  Yes.  Okay.

18      MR. KENT:  It's late.  I don't want to belabor it,

19 but when you're talking about -- we're getting to not

20 rarified territory, we're getting to very thin in terms

21 of proving any kind of causation.  And you know, at a

22 certain point, we've had people -- Ms. Berkel was here

23 for weeks.  Ms. Monk was here for a long period of

24 time.  Ms. McFann.  These are -- at some point it just

25 becomes harassment to have our people here being asked
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 1 about things that never get hooked up in terms of any

 2 kind of actual evidence of causation.

 3      MR. STRUMWASSER:  And I'm prepared to have the

 4 time that I took with Ms. Berkel and Ms. Monk and

 5 Ms. McMahon judged by whether or not it proves to be

 6 productive when we get to briefing.  That's the answer.

 7          We have a theory.  I think we have adduced

 8 very important testimony through these witnesses.

 9      THE COURT:  Look, you have theories, too.  Your

10 whole theory is about the undertaking.  Although those

11 are theories just as much as his, I haven't told you

12 you couldn't put them on.  So...

13      MR. KENT:  We have a written contract with the

14 government.  That doesn't -- I mean, it's much more

15 than just a theory.

16      MR. STRUMWASSER:  You've been very patient, your

17 Honor.  I think --

18      THE COURT:  I don't want to go and argue that now.

19 We'll start tomorrow morning.

20          Please give me a realistic estimate about how

21 long this is going to take.

22      MR. STRUMWASSER:  I shall, your Honor.

23      THE COURT:  And we still have other people that

24 are supposed to come back, right?

25      MR. KENT:  Yes.  We have a couple witnesses.
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 1      MR. STRUMWASSER:  For what it's worth -- I don't

 2 know how much of this you want on the record.  I think

 3 right now we are in line to go until late in February

 4 on the basis of the witnesses.

 5      THE COURT:  At least.  I counted.  Because if

 6 you're going to do Wetzel -- and we have Vavra back at

 7 least for a day, and Monk is supposed to come back.

 8      MR. STRUMWASSER:  That's on them.  We're done with

 9 Monk.

10      THE COURT:  I know.

11          But you wanted to bring her back, right?

12      MR. KENT:  Yes.

13      THE COURT:  And we have Soliman.

14      MR. KENT:  Yes.

15      THE COURT:  Okay.

16          (Whereupon, the proceedings recessed at

17           5:08 o'clock p.m.)

18

19

20

21

22

23

24

25
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 1 Tuesday, February 1, 2011            9:04 o'clock a.m.

 2                         ---o0o---

 3                   P R O C E E D I N G S

 4      THE COURT:  All right.  This is on the record.

 5 This is before the Insurance Commissioner of the State

 6 of California in the matter of the accusation against

 7 PacifiCare Life and Health Insurance Company.

 8          This is OAH Case No. 2009061395, Agency

 9 No. UPA 2007-00004.  Today's date is February 1st,

10 2011.  Counsel are present.  Respondent is here in the

11 person of Ms. Berkel.

12          Off the record, we turned over some documents

13 to Mr. Kent.

14          And they've asked me to take another look at

15 these (indicating).  I don't see these as attorney work

16 product just because you asked for them.

17      MR. GEE:  During the trial, we asked for them

18 specifically to prepare for particular witnesses.  And

19 they reflect documents that we, as attorneys, believed

20 to be important to the case, your Honor.

21      MR. VELKEI:  Then they should definitely be

22 produced.  That seems a perfect argument as to why they

23 should be produced.

24      MR. GEE:  That is perfectly why they are work

25 product, Mr. Velkei.
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 1      THE COURT:  Well, work product is a limited

 2 privilege, and I just don't see this as work product.

 3 There's no ruminations here.

 4      MR. STRUMWASSER:  It is evidence of what we were

 5 asking for, investigating, as it were.  The attachments

 6 themselves are all documents the respondent has.  And I

 7 don't know if there are actually attachments with it.

 8 But it is -- and the mental impressions work product

 9 privilege is not conditional.  That's the absolute one.

10      THE COURT:  There's no mental impressions here.

11      MR. VELKEI:  Exactly.

12      THE COURT:  That's what I looked at.  I'll look at

13 it again, but I don't see any mental impressions --

14 specifically I see none in the Jody Black to you

15 with -- saying, "Attached is a copy of" the DMHC thing.

16 I don't see any --

17      MR. STRUMWASSER:  Per our conversation I think is

18 the way it goes.  I mean, it's in response to a

19 request.

20      MR. GEE:  That was in response to a specific

21 request by us for these documents.

22      MR. VELKEI:  So where's the mental impression?

23 It's a request.

24      THE COURT:  I don't see any mental impression.

25      MR. STRUMWASSER:  That might now be turned over.
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 1 The fact's been disclosed.

 2      THE COURT:  I don't see any mental impression in

 3 this.  I'll look at the other one.  The one that's the

 4 e-mail I'll look at again.

 5      MR. GEE:  Would your Honor like me to read into

 6 the record the documents that we produced to the

 7 respondent?

 8      THE COURT:  Sure.  You're going to do a log,

 9 right?

10      MR. GEE:  We're going to do a log at the end once

11 we get all the documents -- just so there's a record of

12 what's been produced.

13      MR. KENT:  Your Honor, at the end, is it the

14 Court's intent that, when we get to the end and we have

15 a log, then we're going to have a hearing and some

16 argument about --

17      THE COURT:  I'm still willing to do that.  Some of

18 it is irrelevant, and I don't know -- it could become

19 relevant.  That's why I'm asking it to be returned to

20 me.

21      MR. VELKEI:  On the irrelevant stuff, your Honor,

22 I would suggest that it at least be open in the record

23 as to what it is if there's no privilege associated

24 with it.  Of course, we don't think there should be.

25 And at a minimum, we should be entitled to see what
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 1 that is and have it in the record in some fashion so

 2 that if there's a challenge --

 3      THE COURT:  There's some stuff in there that's

 4 kind of irrelevant, and I'm not going to turn it over.

 5 But there's -- I want it logged and returned to me.

 6 And you can make argument.  I will put it in some kind

 7 of envelope so somebody else can look at it and tell me

 8 if I was wrong.

 9      MR. VELKEI:  Thank you.

10      MR. KENT:  Mr. Velkei's point, I think, is well

11 taken.  If the issue is relevancy and we're going to

12 argue about it, we're obviously at quite a disadvantage

13 if we don't know what it is.  And if it's -- the issue

14 is there's just some perceived relevancy, there

15 shouldn't be any problem with us at least seeing the

16 document.

17      MR. STRUMWASSER:  Except that to the extent the

18 document is truly irrelevant and it's coming from CMA,

19 it may not be subpoena-able either.

20      THE COURT:  I am not going to argue it now.

21 They're going to do a log.  And I'll look at these.

22 The one that's the long e-mail chain specifically I'll

23 relook at it.  You're going to log what's left.

24          I've given you quite a bit of material, and if

25 you want, we can schedule argument later.  And I'll put
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 1 it all in some kind of folder so that somebody else can

 2 tell me if I'm right or wrong.

 3      MR. VELKEI:  Your Honor, on the work product

 4 issue, we did file a brief.  And I'm wondering whether

 5 the Department intends to file some kind of response or

 6 if we're going -- if they can accept sort of our

 7 representation that --

 8      MR. STRUMWASSER:  There is a third alternative,

 9 theoretically.

10      MR. VELKEI:  Because we haven't seen any response

11 to that.  And I would like to understand what their

12 position is on these issues.  They're important,

13 obviously.

14      MR. STRUMWASSER:  We've already briefed the work

15 product issue.  And if, after we log, they want to

16 respond file something.  We'll consider responding if

17 it appears necessary.

18      THE COURT:  All right.  Sounds fair.

19      MR. GEE:  Can I just read into the record the --

20      THE COURT:  Sure.  Go for it.

21      MR. GEE:  CMA01767 to 69.  19- --

22      MR. VELKEI:  Can you go slower, please?

23      THE COURT:  Well, you have the documents.

24      MR. GEE:  1958 to 61.  2408 to 10.  2552 to 56.

25 2562.  2465.  And 1888.  And then whatever document
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 1 that was just produced to --

 2      MR. STRUMWASSER:  We probably should put that on

 3 the record now too.

 4      MR. VELKEI:  This is the 1861 through 1874, your

 5 Honor, I believe is the one we're talking about.

 6      THE COURT:  All right.

 7      MR. VELKEI:  It's an e-mail from Ms. Jody Black to

 8 Mr. Strumwasser dated August 25th, 2010.

 9      THE COURT:  Okay.  Are we ready to continue with

10 the witness?

11      MR. STRUMWASSER:  Can I ask first, do we -- does

12 Mr. McMahon still have a 1:00 o'clock flight?

13      THE WITNESS:  It's actually at 3:00.

14      THE COURT:  So he has to leave by 1:00.

15      MR. STRUMWASSER:  So that's still a good time?

16      MR. VELKEI:  We were going to ask about, you were

17 going to gives us an estimate of how much longer you're

18 going to go with Mr. McMahon.

19      MR. STRUMWASSER:  I think at this point we ought

20 to get that at the end.  I'll know exactly where I am

21 at the end of today.

22      MR. KENT:  Well, the representation was we would

23 get an estimate this morning.

24      THE COURT:  That is true.

25      MR. GEE:  It was today.
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 1      MR. VELKEI:  I mean, your Honor, if we're talking

 2 about a couple of additional hours, we could try to

 3 make something happen to get him completed.  But we

 4 need some lag time to understand, if it is just that,

 5 whether we can make some accommodations.  At the end of

 6 the day, it's going to be difficult to do that.

 7      MR. STRUMWASSER:  We're less than halfway through

 8 our outline.  I don't see that it's a matter of a

 9 couple of hours.

10      MR. KENT:  Well, we can talk about it further at

11 the end of the day.  From our colloquy yesterday, we

12 are -- disappointed is quite the understatement.

13      THE COURT:  You know, Mr. Kent, I don't really

14 want to go over this again.

15      MR. KENT:  I understand.

16      THE COURT:  And I'll tell you something.

17 Everyone's got their own axe to grind.  You know, some

18 problems with questions, some problems with answers.

19 I'm not going go into it.  Okay?

20          I'm very patient.  I'm sitting here.  If he

21 has to come back, he has to come back.

22          I would suggest that the witness listen to the

23 question, answer the question that's asked and explain

24 any answer that he thinks he needs to explain.

25      MR. KENT:  Your Honor, I think Mr. McMahon is
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 1 working very hard to try to answer some very sometimes

 2 difficult questions in terms of being compound, being a

 3 little convoluted.  I think he's working very hard to

 4 get through this examination.

 5          Again, the -- and I don't want to belabor the

 6 point.  We can talk about it later.  I'd like to get as

 7 much time with this witness as possible.  But --

 8      THE COURT:  Well, I'm not going to go until --

 9      MR. KENT:  -- our position remains the same.

10      THE COURT:  I'm not going to go until 5:00 o'clock

11 today.  I'm willing to go to 1:00, if that's the end of

12 it.  I'll go -- I'm willing to go an extra time into

13 lunch.  If that's not going to serve any purpose, then

14 I don't think it's really even a good idea to do that.

15      MR. VELKEI:  And your Honor, our point -- and

16 maybe at a break the Department can think about this.

17 If there's some limited additional time we could agree

18 to, we can probably work the schedules.  But short of

19 that, we will likely be filing a motion for a

20 protective order.

21          And just to sort of lay out certain arguments

22 we have, we need to do it for the record, but we'd like

23 to point out certain issues to the Court.  No need to

24 waste Mr. McMahon's time this morning or the

25 Department's time.  But we make that offer.
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 1          If there's some ability for them to sort of

 2 put a pin on how much additional time they need, maybe

 3 there's a way we can work it out.

 4      THE COURT:  We went the full time yesterday, and

 5 he's halfway through.  So apparently we need at

 6 least --

 7      MR. STRUMWASSER:  Less than half way through, your

 8 Honor.

 9      THE COURT:  Less than halfway through.  So

10 apparently we need another day.

11      MR. VELKEI:  But let me ask the possibility if,

12 for example, Mr. McMahon were able to kick his day to

13 leave tomorrow at 1:00, would they be able to finish?

14 If they're able to finish and can make that commitment,

15 we can talk to Mr. McMahon for a minute and maybe see

16 if he can rearrange his schedule.

17      THE COURT:  I thought we had Barbara Love

18 tomorrow.

19      MR. STRUMWASSER:  That's right.  She's flying here

20 tonight.

21      MR. VELKEI:  We're trying to make this work in a

22 way, your Honor -- maybe put her in the afternoon, kick

23 her to Thursday.  I don't know.  But we're just trying

24 to figure out a way, if it's possible, since he's out

25 here, to complete his testimony in a meaningful
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 1 fashion.

 2          And if we have a finite period of time and

 3 we're talking about extending till the afternoon of

 4 tomorrow, then perhaps we can resolve it.

 5      MR. STRUMWASSER:  We can't.  And I'm laboring hard

 6 to avoid the inference here that they think that

 7 Ms. Love's time is not worth as much as Mr. McMahon's.

 8      THE COURT:  Well, I'm trying to not feel that way

 9 either.

10      MR. VELKEI:  That's not the suggestion, your

11 Honor.  We're just trying to make this efficient.  I

12 want to put that offer out.  If they don't take us up

13 on it, they don't take us up on it.

14      THE COURT:  All right.

15      MR. KENT:  We're trying to get through --

16      THE COURT:  I'm going to hold my tongue.  I'm

17 going to suggest you hold yours.

18          All right.  Let's go on.

19                       DIRK McMAHON,

20          called as a witness by the Department,

21          having been previously duly sworn,

22          was examined and testified further

23          as hereinafter set forth:

24      DIRECT EXAMINATION BY MR. STRUMWASSER (resumed)

25      MR. STRUMWASSER:  Good morning, Mr. McMahon.
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 1      THE WITNESS:  Good morning, sir.

 2      MR. STRUMWASSER:  New exhibit, your Honor.

 3      THE COURT:  All right.  941 is an e-mail with a

 4 top date of September 3rd, 2007.

 5          (Department's Exhibit 941, PAC0212020

 6           marked for identification)

 7      THE COURT:  While he's looking at that, who is

 8 Kristine Markle?

 9      MR. GEE:  I believe she's a PacifiCare or United

10 person.

11      THE COURT:  So maybe this needs redacting.  Do you

12 want to look at it again, see if it can be redacted in

13 a way that can be turned over?

14      MR. GEE:  Sure.

15      MR. VELKEI:  Thank you, your Honor.

16      THE WITNESS:  I'm good, sir.  Thank you.  Sorry

17 for the delay.  It's too long of an e-mail I wrote.

18      MR. STRUMWASSER:  It's okay.  I have no issue with

19 the time you took.

20      Q.  Do you recognize this document?

21      A.  Yes, I do.

22      Q.  This is memorializing a trip that you took to

23 Cypress, right?

24      A.  Yes, it does memorialize a trip I took to

25 Cypress.
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 1      Q.  Do you recall when you made that trip?

 2      A.  It probably was at the end of August because

 3 this looks like it was sent on labor day.

 4      Q.  Right.  This is September 3rd, and there's a

 5 reference to "last week."  So you think it was the last

 6 week of August?

 7      A.  Yes.  Yes, I do.

 8      Q.  Beginning at the top, "Sue" -- and I take it

 9 that's Ms. Berkel?

10      A.  Yes, it's Ms. Berkel.

11      Q.  "I took some time to flip through each of the

12 presentations over the weekend and tried to get my head

13 around what I heard when I was in California."

14          Now, the trip to California, that was to

15 Cypress, right?

16      A.  Yes.

17      Q.  The trip to Cypress, you undertook that as a

18 special trip because you were experiencing significant

19 problems with PacifiCare operations, right?

20      A.  I've actually had -- no, it wasn't.  I've had

21 specific trips that I've done to California very

22 regularly as a matter of management practice.  I'd say

23 that, over my duration as the chief operating officer,

24 maybe three times a year I would go to Cypress.  So

25 this was one of those trips.
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 1      Q.  And by the "chief operating" -- you mean in

 2 '07?

 3      A.  '07-'09, if you go back, that was about my

 4 schedule.

 5      Q.  And I take it you received some presentations

 6 from legacy PacifiCare staff?

 7      A.  Yes, I did.

 8      Q.  And also from some United folks who came out

 9 to be there with you?

10      A.  Yes, I did.

11      Q.  And you say, "Overall, my going in position

12 was that we had all kinds of capacity issues and that

13 we were going to have to add a ton of heads back to get

14 above water."  Do you see that?

15      A.  Yes, I do.

16      Q.  So it was your position, even before you went

17 to Cypress, that you expected to need additional people

18 to recover the operations; is that right?

19      MR. KENT:  Objection, vague.

20      THE COURT:  Did you understand the question?

21      THE WITNESS:  Yes.

22          I think my position --

23      THE COURT:  I'll allow it.

24      THE WITNESS:  Yes.  I think my position was

25 related to what I had done in broker service that we
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 1 discussed yesterday, adding those heads.

 2      MR. STRUMWASSER:  Q.  Adding?

 3      A.  Adding the heads in broker service.  This is

 4 written in September.  Going back in July, we added

 5 heads back in broker service.

 6      Q.  Was it your position going in that you had

 7 added the positions that were going to be needed?

 8          That was a terrible question because of the

 9 double use of "position."

10          Was it your opinion going in that the ton of

11 heads that you needed to add back in had now already

12 been added before you got there?

13      A.  I don't recall what I thought specifically in

14 that question.

15      Q.  And then you say, "While head count is the

16 answer in a few areas, the root of our problems on the

17 West Coast are related to sloppy closure on business

18 processes and orphaned business practices."  Do you see

19 that?

20      A.  Yes, I do.

21      Q.  So coming out of the Cypress visit, you still

22 believed that you needed to add some employees, right?

23      A.  Coming out of the Cypress visit, I was asking

24 Ms. Berkel to check on a number of areas where I had

25 questions whether we had sufficient staff or not.
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 1      Q.  So that was a yes, you had in fact come out of

 2 that meeting with the concerns that you may need to

 3 additional staff, right?

 4      A.  Yes, that specifically -- yes, I was concerned

 5 that we needed to add additional staff, but I asked

 6 Ms. Berkel to check and either validate or not validate

 7 that premise.

 8      Q.  In addition to the additional staff -- there I

 9 did it again -- you have a broader concern that the

10 root cause of the problems you're experiencing was the

11 sloppy closure of business processes and the orphaned

12 business practices, right?

13      A.  Can you give me the question -- just rephrase

14 it, make sure I got the specific part?

15      Q.  Sure.  We talked about the head count part.

16      A.  Yes.

17      Q.  But you said that -- you said coming out of

18 the visit that, "While head count is the answer in a

19 few areas, the root of our problems on the West Coast

20 are related to sloppy closure of business processes and

21 orphaned business practices," right?

22      A.  Yes, I did say that.

23      Q.  Was claims rework one of the sloppily closed

24 business processes?

25      A.  I don't know about claims rework.  What I was
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 1 referring to there as I read this again was more around

 2 our POS claims.

 3      Q.  Regardless of what you were thinking of at the

 4 time, would you agree that claims rework was an

 5 orphaned business practice in 2007?

 6      MR. KENT:  Objection, vague, no foundation.

 7      THE COURT:  Overruled.

 8      THE WITNESS:  No, I wouldn't characterize that as

 9 an orphaned business practice.

10      MR. STRUMWASSER:  Q.  Still on the first page

11 here, 2020, you see the "Provider Dispute Resolution"

12 section?

13      A.  Yes, sir.

14      Q.  And you see seven lines into it the Item 3,

15 "REVA needs to be hardened"?

16      A.  Yes.

17      Q.  Then you say, "When I say hardened it means

18 appropriate servers, appropriate O&M staff to fix the

19 problems and integrated with ORS.  We need to include

20 this as a top item in the PHS legacy system capital

21 budget for 2008."  Do you see that?

22      A.  Yes, sir.

23      Q.  "This is the muscle application for PDR which,

24 if my notes are right, has over 1,000 users which has

25 effectively been orphaned."  Do you see that?
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 1      A.  Yes.

 2      Q.  Is it still your opinion that the provider

 3 dispute resolution process had not been orphaned at

 4 this time?

 5      A.  Can you say --

 6      MR. KENT:  Objection, ambiguous.

 7      THE WITNESS:  Yeah.  Just state the question one

 8 more time.

 9      MR. STRUMWASSER:  Can we have it read back,

10 please.

11          (Record read)

12      THE WITNESS:  I thought you asked me before about

13 claim project rework or project rework.

14      MR. STRUMWASSER:  Q.  You understand project

15 rework to be a part of the dispute resolution process?

16      A.  I thought I was talking about claims project

17 rework.  But -- so the question?  And I'll answer it.

18 One more time?

19      MR. STRUMWASSER:  The most recent question.

20      THE COURT:  Look, it's under "Provider Dispute

21 Resolution," and it's No. 3.  There's a number there

22 and then the question is.

23          (Record read)

24      THE WITNESS:  I concluded at that time that

25 provider dispute resolution had been orphaned at that
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 1 time.

 2      MR. STRUMWASSER:  Q.  Mr. McMahon, at the time you

 3 wrote this, you were aware of the closure of the

 4 Cypress mailroom in 2006, were you not?

 5      A.  Yes, I was.

 6      Q.  And you were aware of the problems that

 7 occurred after the mailroom closed, weren't you?

 8      A.  Yes, I was.

 9      Q.  Was the Cypress mailroom process a process

10 that had been orphaned?

11      A.  I would not describe it at as orphaned.

12      Q.  You were aware that the PacifiCare call center

13 was closed?

14      MR. KENT:  Objection, vague.

15      THE COURT:  Overruled.

16          If you understand.  Do you understand the

17 question?

18      THE WITNESS:  The call center was closed?  Which

19 call center, and at what time, sir?

20      MR. STRUMWASSER:  Q.  The PacifiCare call center

21 was closed in 2006, and those functions were

22 transferred to other places?

23      THE COURT:  In Cypress?

24      MR. STRUMWASSER:  In Cypress.  Thank you, your

25 Honor.
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 1      THE WITNESS:  There was a closure of the

 2 PacifiCare call center in 2006.

 3      MR. STRUMWASSER:  Q.  In your opinion, was the

 4 call center function for PacifiCare an orphaned

 5 process?

 6      MR. KENT:  Your Honor, objection, irrelevant.

 7 We're talking about an HMO call center.  The testimony

 8 of Mr. Sing and everyone else is all the PLHIC call

 9 center functions had been down in San Antonio years

10 before the merger.

11      MR. STRUMWASSER:  I don't believe that's a correct

12 statement of the record.

13      MR. KENT:  That is the absolute correct --

14      THE COURT:  All right.  Find me the cite.

15      MR. STRUMWASSER:  Shall we proceed, subject to a

16 motion to strike?

17      MR. VELKEI:  Maybe come back to it.

18      MR. KENT:  Can we come back to it?

19      THE COURT:  All right.  Can we come back to it?

20      MR. STRUMWASSER:  Sure.

21      Q.  Mr. McMahon, was the Cypress mailroom closure

22 a sloppy closure -- not an orphaned but a sloppy

23 closure?

24      A.  I wasn't specifically involved with it, so I

25 can't say one way or the other.
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 1      Q.  So you were not specifically involved in the

 2 Cypress mailroom closure, right?

 3      A.  That is correct.

 4      Q.  You cannot say -- you have no basis for an

 5 opinion as to whether the Cypress mailroom closure was

 6 a sloppy process, sloppy closure, right?  That's your

 7 testimony, right?

 8      A.  I have no basis for opinion.  Can you be more

 9 clear about what that means?

10      Q.  I asked you whether it was a sloppy closure,

11 and you said "I wasn't involved."

12      A.  Correct.

13      Q.  By that, I took it to mean, because you

14 weren't involved, you have no basis for a determination

15 whether it was a sloppy closure.

16      A.  That's correct.

17      Q.  But you did have an opinion about whether it

18 was an orphaned business process, right?

19      A.  Yes.

20      Q.  You had enough information to know whether it

21 was an orphaned business process and that it wasn't, in

22 your opinion.  But you did not have enough information

23 to know whether it was a sloppy closure; is that your

24 testimony?

25      A.  Yes, because the functions with the mailroom
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 1 were transitioned to Lason.  So the -- when I use the

 2 term orphaned, I mean someone didn't pay enough

 3 attention to it.

 4      Q.  So, in your opinion, the closure of the

 5 mailroom and the processes that were contained there,

 6 there was not a problem with people not paying enough

 7 attention to it after the transition?

 8      A.  Like any -- like any transition from one

 9 function to another, there's going to be fits and --

10 there's going to be some startup and -- there will be

11 startup and changes in process that we have to work

12 through.

13          But if you look at Lason in general and that

14 transition, and there's -- the bottom line is the

15 processes that were in place for the legacy PacifiCare

16 mailrooms, they were old mailrooms, not -- you know,

17 not as much controls as there should have been.  The

18 fact is that not transitioning to Lason would have

19 probably been more risky than transitioning to Lason,

20 who had been a pretty good vendor for United.

21      Q.  Would have been a what?

22      A.  A pretty good vendor for United.

23      Q.  So in your opinion, the closure of the

24 mailroom in Cypress was not afflicted with any of the

25 of the orphaned or abandonment or not enough people
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 1 watching some part of it than would be expected in any

 2 hand-off of a process?

 3      MR. KENT:  Objection, compound and vague.

 4      THE COURT:  Did you understand the question?

 5      THE WITNESS:  It was -- if you just chop it up a

 6 little bit, that would be easier for me I think.

 7      MR. STRUMWASSER:  Q.  Sure.  You testified that

 8 there were issues regarding -- as I understand it, the

 9 "orphaned" term had to do, in your mind, with there had

10 been a process and nobody was looking at it, right?

11      A.  My definition of "orphaned" would be -- would

12 be -- yes, that's a decent definition, yes.

13      Q.  Okay.  And you apparently did think that that

14 was the case with respect to PDR, right?

15      A.  We're switching gears to PDR now?

16      Q.  Well, you had identified PDR as orphaned in

17 this document, right?

18      A.  Yes.

19      Q.  And you have testified here that you don't

20 think that that was a problem that afflicted the

21 Cypress mailroom functions.  Am I correct in that

22 characterization of your testimony?

23      A.  Yes.

24      Q.  Are you aware of any part of that process that

25 literally involved documents that were not looked at by
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 1 anybody for a while?

 2      A.  I don't know that.

 3      Q.  Are you aware that there were queues into

 4 which documents went from Lason which queues were not

 5 being worked?

 6      A.  I'm not -- I don't know that.  I don't recall

 7 that.

 8      Q.  Okay.  If that were the case, would that

 9 satisfy your definition of an orphaned process?

10      MR. KENT:  Calls for speculation, no foundation.

11      THE COURT:  Overruled.

12      THE WITNESS:  An orphaned business process would

13 be -- no.  So the answer to your specific question, if

14 there -- it would depend on how much wasn't getting

15 looked at.  If one piece of paper were not looked at or

16 a limited number of pieces of paper were missed, that's

17 not an orphaned business process.

18          If a whole plethora of documents were missed

19 or something like that, that would be concerning to me.

20      MR. STRUMWASSER:  Q.  How many documents would

21 have to be missed before it would be concerning to you?

22      A.  I would have to know the size of the operation

23 and the number of documents that were missed to be able

24 to make that judgment.

25      Q.  So if 1,000 documents were missed, whether it
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 1 was concerning to you would depend on whether it was a

 2 thousand out of a thousand or a thousand out of a

 3 million?

 4      A.  I would be more concerned about the process if

 5 it were a thousand out of a thousand than a thousand

 6 out of a million.

 7      Q.  And you would not call it an orphaned process

 8 if it was a thousand out of a million?

 9      A.  I don't know if I would or I wouldn't.  I'd

10 need more context.

11      Q.  Mr. McMahon, in your opinion, as of September

12 2007, was the payment of PPO claims a sloppily closed

13 business practice?

14      MR. KENT:  Objection, vague.  I frankly have no

15 idea what that question means.

16      THE COURT:  Did you understand the question?

17      THE WITNESS:  No.

18      THE COURT:  All right.

19      THE WITNESS:  It is broad.

20      THE COURT:  All right.

21      MR. STRUMWASSER:  Q.  You understand what PPO

22 claims are, right?

23      A.  Yes.

24      Q.  You understand the process for paying them,

25 right?
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 1      A.  Yes.

 2      Q.  Is that a process which, without respect to

 3 time -- the PPO claims were mainly paid on RIMS,

 4 correct?

 5      A.  Yes, they were.

 6      Q.  Okay.  Without respect to time, was the manner

 7 in which the PPO claims had been processed after the

 8 acquisition and the PPO business taken off of RIMS, was

 9 that a sloppily closed business practice?

10      MR. KENT:  Objection, that's compound.

11      THE COURT:  Overruled.

12      MR. VELKEI:  Could you read that back?

13          (Record read)

14      THE WITNESS:  I would not categorize that as a

15 sloppily closed business practice.

16      MR. STRUMWASSER:  Your Honor, I'd like to read a

17 portion of the record with regard to the call center

18 question.

19      THE COURT:  All right.

20      MR. STRUMWASSER:  Page 2492, Line 20.

21                    Question --

22      THE COURT:  Who are you asking the question of?

23      MR. STRUMWASSER:  Mr. Sing.

24      THE COURT:  Thank you.

25      MR. STRUMWASSER:  "What about in
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 1          2000- -- let's start in 2006.

 2          What call centers serviced

 3          provider PPO calls?"

 4               Answer:  "So 2006, as I

 5          recall, the PPO member and

 6          provider calls were handled more

 7          in a regional nature.  So for

 8          example, a call from Arizona,

 9          Colorado, and Nevada may be

10          and in Phoenix, Arizona.  A PPO

11          call in Texas would be handled

12          in San Antonio.  And PPO calls

13          for California, Oregon and

14          Washington were part in Cypress

15          and part in San Antonio."

16               Question:  "How about in 2007?"

17               Answer:  "2007, PPO provider

18          member calls were shared between

19          Phoenix, Arizona, Huntsville,

20          Alabama, and San Antonio, Texas,

21          again, regionally supported.

22               "Any other locations?"

23               "No."

24          Then on 3344, again Mr. Sing, Line 23, Mr. Gee

25 asks:
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 1               "Were there any call centers

 2          that were taking calls in 2005 or

 3          2006 that were not taking calls

 4          for PacifiCare PPO?"

 5               Answer:  "In 2005 and 2006?"

 6               Question:  "Yes."

 7               Answer:  "Yes."

 8               Question:  "What were they?"

 9               Answer:  "Phoenix, Arizona,

10          Cypress, California, and I believe

11          that's it."

12      THE COURT:  All right.  So your question was

13 concerning 2006?

14      MR. STRUMWASSER:  Yes.

15      THE COURT:  All right.  I'll allow it.

16      MR. STRUMWASSER:  We should have marked -- I'll go

17 back.

18      Q.  Mr. McMahon --

19      MR. KENT:  Excuse me, your Honor.  The question

20 was 2005, 2006 there was no one -- there was no call

21 center in Cypress taking calls for PPO.  That's exactly

22 what the question asked, and that was the answer.

23      THE COURT:  No, that's not what it says.  It says

24 in 2005, 2006 some of the calls were being answered in

25 Cypress.  And that's based on the other answer as well.
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 1 And that's what I recall.  And then in 2007, they

 2 didn't take any calls anymore in Cypress.

 3      MR. STRUMWASSER:  Q.  So Mr. McMahon, would you

 4 describe the closure of the call center in Cypress as a

 5 sloppily closed business practice?

 6      A.  At that time I was in -- I was the CFO of

 7 UnitedHealthcare.  I really don't have a perspective as

 8 to whether it was or it wasn't.

 9      Q.  And I actually misphrased my question, and I

10 assume it will be the same answer.  But was that a

11 sloppily closed business process?  Same answer?

12      A.  I didn't have a perspective.  I wasn't

13 involved at the time.

14      Q.  And the same answer if I asked you whether it

15 was an orphaned business practice?

16      A.  Same answer.

17      Q.  Thank you.  So sitting here today,

18 Mr. McMahon, do you continue to believe that the root

19 cause of the problems you were experiencing at this

20 time were sloppy closure of business processes and

21 orphaned business practices?

22      A.  There were some -- there were some sloppily

23 closed -- there were some -- there were some orphaned

24 business practices, I agree with that.

25      Q.  Towards the bottom of 2020, you're talking
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 1 here about claims rework projects, aren't you, under

 2 "Claim Project Team"?

 3      A.  Yes.

 4      Q.  And it's September of 2007, and you are noting

 5 that the proposed head count -- that the head count is

 6 proposed to go from 16 to 23, right?

 7      A.  Yes.

 8      Q.  Or as you calculate, 40 percent up, right?

 9      A.  Yes, I did calculate that.

10      Q.  And am I correct in inferring from the use of

11 the word "proposed" that the head count had not

12 actually increased but was proposed to be increased?

13      A.  Yeah, it does look like it's proposed.  The

14 only thing I'm tripping myself up on a little bit is I

15 wrote "goes."  And I would say yes, it is proposed head

16 count going from 16 to 23.  Yes.

17      Q.  And you point out that the projects

18 themselves -- and those are rework projects, right?

19      A.  Yes.

20      Q.  Do you know the definition of a "rework

21 project"?

22      A.  Yes, I do.

23      Q.  What is that?

24      A.  Historically -- and we have had -- and I can

25 speak more clearly to the United platform.  It was a
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 1 group of 20 or more claims that had a, you know, a

 2 common problem that were processed as a group.

 3          So basically a rework project is a group of

 4 claims that have a similar problem that can be most

 5 efficiently handled and treated as a group.

 6      Q.  And you say that the rework projects

 7 themselves have gone from 120 to 300 or 400 a month,

 8 right?

 9      A.  Yes, I do.

10      Q.  And you say that's roughly a tripling.  And

11 you're pointing out that you have a 40 percent increase

12 in staff proposed and a tripling of rework projects

13 experienced, right?

14      A.  Yes.

15      Q.  And each of those rework projects is itself no

16 less than 20 claims?

17      A.  Correct, but I don't know what -- what's not

18 clear from here is how long that rework had -- that

19 that -- from when the 120 -- we stopped having 120 per

20 month and now we came to 3- or 400.  I don't know what

21 the time frame was around that.

22      MR. STRUMWASSER:  I'm not going to move to strike,

23 but I'd just like to note for the record that wasn't

24 responsive.

25      MR. KENT:  Your Honor, that's unnecessary and
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 1 argumentative.

 2      THE COURT:  I don't -- all right.  Fine.  Move on.

 3      MR. STRUMWASSER:  Q.  Who decided how many people

 4 to add to the reworks team?

 5      A.  I don't know who specifically proposed that.

 6 It was one of the people giving the presentation to me

 7 that day, looking from context here.

 8      Q.  On Page 2021, maybe a third of the way down,

 9 you see the heading that says "Broker Service

10 Unit/Service Recovery Plan"?

11      A.  Yes.

12      Q.  Two lines above that it says, "REVA should get

13 the improvement capital for all the obvious reasons."

14 REVA is, of course, the software that supports the

15 reworks projects, right?

16      A.  I don't know that.

17      Q.  So what were the obvious reasons that it

18 needed the money?

19      A.  If you go back to 2020, under "Provider

20 Dispute Resolution," about halfway down it says, "REVA

21 needs to be hardened.  When I say hardened it means

22 appropriate servers, appropriate O&M," which stand for

23 operations and maintenance staff -- "to fix problems

24 and integrated with ORS."

25          So it looked like we had -- we had to make
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 1 some computer-type investments to improve REVA.

 2      Q.  In particular, you did not have sufficient

 3 hardware, sufficient servers, right?

 4      A.  I say "needs to be hardened."

 5      Q.  You said "it means appropriate servers,"

 6 right?  What was inappropriate about the servers it

 7 had?

 8      A.  I don't recall.

 9      Q.  Getting REVA a new server, that would require

10 a capital expenditure, would it not?

11      A.  Yes, most likely, depending on the size of the

12 server.  But most servers would require a capital

13 investment, would be capitalized.

14      Q.  Again, and in fact in the next sentence you

15 say that this should be a top item in the PHS legacy

16 system capital budget for '08.  Do you see that?

17      A.  Yes, I do.

18      Q.  Who set the PHS capital budget -- PHS legacy

19 system capital budget for '08?

20      A.  It would have been the CFO of UnitedHealthcare

21 at the time who participated.  We have a whole bunch of

22 processes that we do across -- UnitedHealthcare is a

23 big place.  Right?  So at this point in time, I don't

24 believe the capital budget would have been finalized

25 for UnitedHealthcare for 2008 as there's a capital
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 1 allocation process that, again, happens during the

 2 budgeting cycle for the next year.

 3          So I was just suggesting that, whenever that

 4 was set, that Ms. Berkel would basically include it in

 5 her 2008 capital budget asks.  I was suggesting that

 6 was the right thing to do.

 7      Q.  You're saying in her capital budget asks?

 8      A.  Asks for 2008.

 9      Q.  Did the United capital budget have an

10 identified line item or line items for PHS?

11      A.  I don't recall exactly how that was prepared

12 or how that was broken out.

13      Q.  Do you know whether there was an integration

14 capital budget at this time?  Actually, let me withdraw

15 that question.

16          Do you know if there was an integration budget

17 at this time?  Let me withdraw that also.  I'll try it

18 again.

19          Do you know whether there was an integration

20 budget for 2008 pertaining to the PacifiCare

21 integration?

22      A.  I just don't recall specifically how we broke

23 out the budget for 2008, sitting here today.

24      Q.  Were you ever asked to participate or offer

25 opinions regarding the adequacy of the capital
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 1 budgeting for the PacifiCare functions?

 2      A.  Yes.

 3      MR. KENT:  Vague as to time.

 4      MR. STRUMWASSER:  Q.  Ever?

 5      A.  Oh, yes.  I was -- I was involved and offered

 6 opinions as to the size of the PacifiCare, you know,

 7 budgets over time.  But again, depending -- yes, I was.

 8 The answer is yes, directly.

 9      Q.  So in 2007, we see here one example of your

10 offering an opinion about the capital budget for 2008,

11 right?

12      A.  Yes.

13      Q.  But I take it the preparation of the capital

14 budget for 2008 in which this PacifiCare function would

15 be, the preparation of that budget was not a part of

16 your responsibilities?

17      A.  I would have said yes, I would have provided

18 input to it and yes as it relates to the operation and

19 the proposed capital for 2008.  I would have had input

20 into what I thought we needed from an operational

21 standpoint.

22      Q.  So basically what's happening is you're

23 suggesting to Ms. Berkel, "Make sure that you have this

24 money in your ask," and that would have been an ask to

25 you to put into the overall ACME ask?
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 1      A.  Yes, that's how the process worked.

 2      Q.  So whom were you asking?

 3      A.  Who was I asking?  So the way it works at

 4 United is the CFO of the business segment would -- is

 5 the one who we basically would make a proposal of our

 6 capital budget.  That person would go through and sort

 7 of, you know, do some allocation.  You know, he had the

 8 final authority over what would be proposed to

 9 UnitedHealth Group because each are individual business

10 segments.  Ingenix, at the time -- Ingenix would be

11 another example of -- they would put in their needs for

12 a capital budget.  Then UnitedHealth Group would say,

13 "Okay.  Here's the individual needs of the segments.

14 Here's the capital budget for the corporation."

15      Q.  So your ask, that is to say ACME's ask, would

16 have been to UnitedHealth Group?

17      A.  UnitedHealthcare first, then UnitedHealthcare

18 would have approved the segment -- would have approved

19 the capital ask, and then UnitedHealth Group would have

20 given the appropriate amount for UnitedHealthcare.

21      Q.  With discretion, or do they just give whatever

22 UnitedHealthcare designates?

23      A.  The process is usually with discretion.

24      Q.  So UnitedHealthcare has the discretion in

25 passing over ACME's budget to decide, "Yes, we'll give
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 1 them what they're asking for."  "We'll give them less."

 2 "We'll give them more," right?

 3      A.  Yes, that's part of the normal budget process.

 4      Q.  Right.  And then UnitedHealth Group would make

 5 the same kind of judgments about whether the budget --

 6 whether the proposed capital budget for UnitedHealth --

 7 for ACME that is being proposed by UnitedHealthcare

 8 gets approved?

 9      A.  Yes.  They would approve each of the segment

10 capital budgets, sure.

11      Q.  So when the ask is going from ACME to

12 UnitedHealth Group -- UnitedHealthcare, excuse me, who

13 at UnitedHealth Group is it going to -- whom?

14      A.  You know, it would have been -- I can't

15 remember the exact structure at the time.  So it would

16 have gone to the -- up through the finance chain at

17 UnitedHealth Group.

18      Q.  Via the CFO of UnitedHealth Group?

19      A.  Yeah, that's -- I'm not sure exactly.  You

20 know, certainly the CFO of UnitedHealth Group would

21 have been involved in the overall setting of the

22 capital budget.  How much detail he or she got into,

23 you know, he or she got into -- he got into at the time

24 I don't know.  That's why I said various staff,

25 experienced staff people throughout UHG finance.
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 1      Q.  Who was he, the CFO of UnitedHealth Group in

 2 2007?

 3      A.  I can't recall.  There were some changes in

 4 and out at that time.

 5      Q.  And the CFO of UnitedHealthcare is a different

 6 person, right?

 7      A.  Yes.

 8      Q.  And in 2007, that was the person you were

 9 actually tendering your budget to, right?

10      A.  Yes.

11      Q.  Who was that in 2007?

12      A.  Dan Schumacher.

13      Q.  I'm sorry?

14      A.  Dan Schumacher.

15      Q.  Thank you.  And still in 2008?

16      A.  Dan Schumacher.

17      Q.  And is it safe to say that, when it was just

18 you at Uniprise and you were not a part of it, do you

19 know whether the budgeting process was the same in the

20 sense that Uniprise was submitting to UnitedHealthcare

21 for approval its capital budget?

22      A.  Uniprise would not have submitted to

23 UnitedHealthcare.  They were an individual business

24 segment in 2006 reporting to UnitedHealth Group.  So

25 they will have made -- just like UnitedHealthcare makes
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 1 our pitch to UnitedHealth Group, Uniprise would have

 2 made their pitch to UnitedHealth Group from a capital

 3 budget proposal standpoint.

 4      Q.  In '06, you were the CFO of --

 5      A.  UnitedHealthcare.

 6      Q.  So you and Uniprise would both be submitting

 7 to the CFO of UnitedHealth Group in '06 for the '07

 8 budget?

 9      A.  Yes, that's correct.

10      Q.  Do you recall who that was?

11      A.  In '06 -- no, that's -- like I said, there

12 were some changes in those years.  And I don't remember

13 exactly who.  I'd be making a guess.

14      THE COURT:  Can we take a quick break?

15      MR. STRUMWASSER:  Sure.

16      THE COURT:  Just five minutes.

17      MR. STRUMWASSER:  Thank you, your Honor.

18          (Recess taken)

19      THE COURT:  Okay.  Go ahead.

20      MR. STRUMWASSER:  Q.  Turn, if you would,

21 Mr. McMahon, to 2021 of this exhibit.

22      A.  2021?

23      Q.  2021.  I'm sorry.  In Exhibit 941, Page 2021.

24      THE COURT:  It's the second page.

25      THE WITNESS:  Sorry.  My apologies.
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 1      THE COURT:  It wasn't clear.

 2      THE WITNESS:  I'm there, sir.

 3      MR. STRUMWASSER:  Q.  Near the top, we have the

 4 heading "DocDNA."

 5      A.  Yes.

 6      Q.  Am I right that you were already, in September

 7 of 2007, very familiar with the DocDNA problems?

 8      A.  I wouldn't characterize myself as very

 9 familiar.

10      Q.  Had you spent much time before September of

11 '07 on the DocDNA issues?

12      A.  I don't recall how much time I spent on them.

13      Q.  Before you went to Cypress on this visit, if

14 somebody had referred to DocDNA, you would have

15 realized at that time that that was a Lason

16 application?

17      A.  I can't say for sure whether I would or I

18 would not have.

19      Q.  On 2021, you refer to the complexity of the

20 DocDNA issues.  Do you see that?

21      A.  I see the subheading "DocDNA," yes.

22      Q.  Well, you see, "We get 2300 documents per day

23 via this application.  These 2300 pieces go to 54

24 queues."  Do you see that?

25      A.  Yes.
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 1      Q.  Do you recall whether you thought that trying

 2 to sort those documents into 54 queues might be

 3 excessively complex?

 4      A.  I don't remember what I thought about that.

 5      Q.  Do you recall at any time thinking that the

 6 DocDNA process, the classification process for

 7 documents, was excessively complex?

 8      A.  I don't remember thinking that.

 9      Q.  You know some changes that you've

10 instituted -- the blocking and tackling that you talk

11 about there, right?

12      A.  I see that, yes.

13      Q.  One of the changes is assigning queue

14 ownership, right?

15      A.  Yes.

16      Q.  That was necessitated by the fact that you had

17 found by this time that there were document queues that

18 had no owners and were not being worked, right?

19      MR. KENT:  Objection, no foundation that this

20 gentleman was involved in anything.  This is -- he's

21 reporting on what he heard about at this presentation.

22      THE COURT:  If you know.

23      THE WITNESS:  That would be what I -- what

24 Mr. Kent said is consistent with what I would say, that

25 I was given a report -- you recall, there's a whole
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 1 bunch of people giving me reports this day.  And I was

 2 given a report, and I was basically stating what I

 3 had -- what had been reported to me about what had been

 4 accomplished.

 5      MR. STRUMWASSER:  Q.  And what had not yet been

 6 accomplished?

 7      MR. KENT:  Objection, vague.  Is the question --

 8 was he told about that at the meeting?

 9      THE COURT:  Sustained.  Incomplete.

10      MR. STRUMWASSER:  Q.  You said you were given a

11 report and, "I was basically stating what had been

12 reported to me about what had been accomplished."

13          Was anything reported to you about what had

14 not been accomplished?

15      A.  Yes, I'm sure the -- the good and the bad were

16 discussed at that meeting, accomplishments and not

17 accomplishments.

18      Q.  And you accepted the reports of

19 accomplishments and non-accomplishments with equal

20 credulity or skepticism, right?

21      MR. KENT:  Objection, vague.

22      THE COURT:  Overruled.

23      THE WITNESS:  Each individual presentation would

24 have stood on its own merit, whether it was an

25 accomplishment or something that hadn't been
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 1 accomplished.  I would assess it as an honest broker

 2 looking at what was going on in the operation, making

 3 judgments.

 4      MR. STRUMWASSER:  Q.  Right.  So if someone came

 5 in and made a presentation about something and said,

 6 "We have these five problems, and we have fixed them.

 7 And we have these seven problems, and we're still

 8 working on those," you would accept each of those

 9 representations with roughly the same level of

10 credulity or skepticism, right?

11      A.  Depending on how they were written.

12      Q.  Or orally presented, right?

13          So do you recall any reports at any time in

14 which -- well, strike that.

15          Somebody told that you they had assigned queue

16 ownership for DocDNA.  That was one of the blocks and

17 tackles, right?

18      A.  Yes, that was a block and tackle consistent

19 with what's written here.

20      Q.  Did they tell you why they had to assign a

21 queue ownership in September of 2007.

22      A.  I don't recall.

23      Q.  You don't recall why they -- whether they --

24 you don't recall whether they told you?

25      A.  I don't recall whether they -- I don't recall



15683

 1 why -- I don't recall why -- the why of what they said

 2 from an ownership standpoint.

 3      Q.  Is it a fair inference from this listing that,

 4 at the time that you installed that particular block or

 5 tackle, that it was necessitated because in fact there

 6 were document queues that had no owners?

 7      MR. KENT:  Objection, no foundation.  The

 8 witness -- the question talked about "you."  I don't

 9 think that there's any testimony that Mr. McMahon

10 personally did anything.

11      MR. STRUMWASSER:  You, United.

12      THE COURT:  I'll allow it.

13      THE WITNESS:  Excuse me.  One more time with the

14 question, please?

15          (Record read)

16      THE WITNESS:  It's possible that we didn't -- we

17 hadn't documented the owners but they were -- there was

18 somebody watching the queue.

19          (Reporter interruption)

20      THE WITNESS:  It's possible that there was someone

21 managing the queue, but it wasn't really documented.

22 That's a possibility.

23      MR. STRUMWASSER:  Q.  So sitting here today, you

24 don't know which of the possibilities it was?

25      A.  No, I don't.
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 1      Q.  Similarly, "regular reporting and aging," do

 2 you see that?

 3      A.  Yes.

 4      Q.  Another block and tackle?

 5      A.  Yes, sir.

 6      Q.  Would you agree that regular reporting and

 7 aging having been installed as a block and tackle

 8 indicates that inadequate regular reporting and aging

 9 existed prior to the block and tackle being installed?

10      A.  I don't know that I would agree with

11 "inadequate."  I believe that regular reporting and

12 aging would contribute to moving the inventory down,

13 sure.  But I wouldn't agree that it was inadequate

14 before.

15      Q.  Now, throughout this document, 941, you aren't

16 just reporting what was said; you're offering your own

17 opinions, right?

18      A.  Yes, that's correct.

19      Q.  So with respect to the DocDNA report, is there

20 any opinion here or is this just your notes on what

21 people said?

22      A.  What specific area of the DocDNA?  Are we

23 talking about the blocking and tackling, sir?

24      Q.  The whole thing for the words, "As I

25 understand" to "Good work," is that just your notes or
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 1 is that your opinion as well?

 2      MR. KENT:  Your Honor, let me make a relevance

 3 objection.  We have -- and this is also cumulative.

 4 We've had people who had day-to-day involvement with

 5 DocDNA and Lason.  Ms. Vavra's coming back, in fact, to

 6 finish her testimony.

 7      THE COURT:  They didn't write this document.  This

 8 witness did.

 9      MR. KENT:  I understand, but --

10      THE COURT:  Overruled.

11      THE WITNESS:  My conclusion on this was that we

12 put in some -- we did some actions that were reported

13 to me -- assigning of queue ownership, regular

14 reporting and aging.  And that resulted in the

15 inventory going down from 25,000 to 5,000 in the DocDNA

16 area.  So...

17      MR. STRUMWASSER:  Q.  Does the fact -- I'm sorry.

18 Go ahead.

19      A.  That's really what I was saying here.  So

20 people reported things to me, and it appeared to be

21 contributed to driving the inventory down.  That's the

22 conclusion that I would say.

23      Q.  Are you prepared to offer an opinion as to

24 whether or not the inventory before these measures were

25 taken was satisfactory to you as the head of ACME?
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 1      A.  No.  25,000, I don't know whether that was a

 2 good number or a bad number.  But if it got less, less

 3 inventory is a good thing.

 4      Q.  Near the bottom of Page 2021, under the

 5 heading "IDT/ORS," "What happened here in my view is

 6 that we had sloppy thinking around business practices

 7 and PHS needs.  Editorially, anyone who tells you that

 8 we were" -- excuse me -- "anyone who tells you that we

 9 'assumed' PHS would be moving to UNET in July of '07

10 and that PHS could give with the 'gaps'" -- "gaps" in

11 quote -- "is just not being intellectually honest."  Do

12 you see that?

13      A.  Yes.

14      Q.  Do you recall my asking you yesterday whether

15 you were critical of the stated day for transitioning

16 off of RIMS?

17      A.  No.  You'll have to refresh my memory.

18      Q.  Okay.  From the daily, Page 89, Line 14:

19               "Did you ever express the

20          view that there was an initial

21          integration deadline for RIMS that

22          was unrealistic?"

23               Answer:  "You're talking --

24          you're saying 'deadline.'  We never

25          talked about the integration in terms
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 1          of deadlines."

 2               Question:  "What would you

 3          like us to use?"

 4               "Objection, argumentative."

 5               "Sustained."

 6               Question:  "There was an

 7          assumption that you would have been

 8          migrated off RIMS by June of 2007,

 9          correct?"

10               Answer:  "I don't know, I

11          don't remember that assumption or

12          that."

13               Question:  "You don't remember

14          yourself criticizing that assumption

15          do you?"

16               Answer:  "That was three years

17          ago, four years ago.  I don't remember

18          what I said back then, to be honest

19          with you."

20          Does the sentence I just read out of 941

21 refresh your recollection as to you yourself being

22 critical of the assumption about when you would get off

23 of RIMS?

24      MR. KENT:  Objection, vague.

25      THE COURT:  Overruled.
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 1      MR. KENT:  I think Mr. Strumwasser means to ask to

 2 refresh his recollection based on this document, not on

 3 an answer where he said he didn't remember.

 4      THE COURT:  All right.

 5      MR. STRUMWASSER:  Wait a second.  I have refreshed

 6 his recollection.  He said he didn't remember what it

 7 is I was refreshing.  I have now read him what he said.

 8 I can reread the document, but I really think that's

 9 not necessary.

10      THE COURT:  Does that refresh your recollection

11 that you criticized whether or not the date for --

12      THE WITNESS:  I couldn't recall yesterday if I --

13 let me state back.  I couldn't recall yesterday whether

14 I had criticized.  That's correct.  Right?

15      MR. STRUMWASSER:  Q.  In light of 941, do you now

16 recall whether you criticized that date as unrealistic?

17      A.  I don't know whether I was referring in

18 this -- in this three, four, five sentences here,

19 whether I was talking about HMO or PPO.  I can't recall

20 which one of those that I was speaking of when I wrote

21 this.

22      Q.  Was there a deadline for moving UNET -- excuse

23 me -- moving HMO to UNET in July of '07 at any time?

24 Was there ever a designated date for that?

25      A.  I believe at points along the way there were
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 1 various proposals.  I wouldn't characterize it as a

 2 deadline.  There was proposals to start moving that

 3 early.

 4      Q.  You saw yesterday a document which designated

 5 a completion of the transition for RIMS in the summer

 6 of 2007, right?

 7      A.  I have to relook at that document.

 8      Q.  Do you have your copy of 931 there -- 531,

 9 excuse me.

10      A.  I do.

11      MR. KENT:  I'm sorry what --

12      THE COURT:  531.

13      THE WITNESS:  In the box that says "Uniprise

14 Operations" on it, or is it a different --

15      MR. STRUMWASSER:  Q.  Yep.

16      A.  This one (indicating)?

17      Q.  Yep.  Turn to the page with the handwritten

18 number "7."  We looked at that yesterday.

19      A.  All right.  Okay.

20      Q.  You see under Item No. 4, as I pointed out to

21 you yesterday, "Currently RIMS is scheduled to migrate

22 to UNET beginning in April of 2006 with target

23 completion by 5/31/07."

24      MR. KENT:  I'm sorry.  What page?

25      MR. STRUMWASSER:  7.
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 1      THE WITNESS:  Yes, I see that.

 2      MR. STRUMWASSER:  Q.  Okay.  Now, is it still your

 3 testimony that you don't know whether this passage I

 4 read to you is about RIMS or HMO?

 5      A.  Yes, this -- the testimony that's on 2021,

 6 I -- I don't know, specifically know, to which one I

 7 was referring when I wrote that.

 8      Q.  Do you recall whether there was ever a July

 9 '07 target date for NICE or ILIAD?

10      A.  Yeah, I think there -- at some point in time,

11 I believe -- I believe there was a target date for NICE

12 or ILIAD in around July of '07.  I believe that was --

13 that was at one point in time a target.  I wouldn't say

14 deadline.

15      Q.  Was that target date, the setting of that

16 target date, intellectually honest, in your opinion,

17 for NICE or ILIAD?

18      A.  You know, I'd have to go back and look at all

19 the facts of the people who made that sort of -- put

20 that target out there.  I don't have that at my

21 disposal.

22      Q.  In retrospect, was the target date of June of

23 2007 for RIMS intellectually dishonest?

24      A.  I don't know.  I wasn't -- you know, again, I

25 wasn't -- from a fact standpoint, how all the facts
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 1 that were -- that were put into the decisions to put

 2 target dates or not put target dates out there, I can't

 3 recall what was in play at that point in time.

 4      Q.  It looks to me like the term "intellectually

 5 dishonest" is a pretty strong term.  You don't recall

 6 what it is that you were saying was intellectually

 7 dishonest?

 8      A.  Not specifically.  That's why I don't -- I

 9 can't -- no, I don't have specifics.

10      Q.  "July '07 would have been the start in an

11 absolutely best case, and the migration would have

12 taken at least a year from that point."  Do you see

13 that sentence?

14      A.  Yes.

15      Q.  Was that true for RIMS as of September of '07?

16      A.  I don't know.

17      Q.  Was that true for NICE in September of '07?

18      A.  Well, it hadn't started.  We were beyond that

19 at this point in time.  We were in September of '07.

20      Q.  This is a past conditional would have been.

21 Was it the case that a July '07 would have been the

22 best case start date for NICE, or was that in fact too

23 early under even the best case scenario?

24      MR. KENT:  Objection, vague as to time.

25      THE COURT:  Overruled.
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 1      THE WITNESS:  Can you repeat the question again.

 2          (Record read)

 3      THE COURT:  Clearly referring to what's written

 4 here.

 5      THE WITNESS:  Knowing what I know about NICE and,

 6 you know, the complexity associated with the delegated

 7 capitated model, having that start in July of '07 would

 8 have been difficult.  But I believe that's what I was

 9 talking about.

10      MR. STRUMWASSER:  Q.  So you now think you were

11 talking about HMO there, huh?

12      MR. KENT:  Now?

13      MR. STRUMWASSER:  A moment ago, he wasn't sure.

14      MR. KENT:  Objection, argumentative.

15      THE COURT:  Sustained.

16      MR. STRUMWASSER:  Q.  So do you have an opinion

17 now as to whether or not there was -- you were talking

18 about HMO or PPO in this sentence I just read to you?

19      A.  It's not clear.

20      Q.  And you have no recollection?

21      A.  No.

22      Q.  "No," you don't have any recollection?

23      A.  No, I don't have a recollection.

24      Q.  You would agree that -- would you not, that it

25 should have been clear in 2006 that you would be
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 1 processing claims on RIMS for at least another two and

 2 a half years?

 3      A.  I'm not sure whether I would have been clear

 4 or not at that point.

 5      Q.  You're clear today that it would have been,

 6 right?  I'll withdraw that question.

 7          You're still doing claims on RIMS, right?

 8      A.  We're down to the very, very, very few, if

 9 any.

10      Q.  There's a difference between "very" few and

11 "any."  Right?  You're still operating RIMS, are you

12 not?

13      A.  Yes, we are still running RIMS.

14      Q.  And there are PLHIC PPO policies out there

15 that are not going to expire until -- well, strike

16 that.

17          What is the last date on which there are going

18 to be policies in force under the PacifiCare Life and

19 Health Insurance Company?

20      A.  I don't know that.  What I do know is that

21 there are very few cases left on RIMS.  And I believe

22 we are in the claim run-out period, you know, no

23 additional cases being sold on RIMS.

24          The cases that were on RIMS were, you know,

25 largely now migrated to United platform -- and that
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 1 we're, you know, in the short strokes of RIMS.  So --

 2 just let me finish.  So, you know, any more detail than

 3 that, it's going to go way beyond my understanding

 4 where we sit now.

 5      Q.  No, I think you have given me the answer that

 6 confirmed my understanding.  You aren't writing new

 7 policies out of PLHIC, but you have run-off claims that

 8 have to be dealt with on RIMS, right?

 9      A.  For the second part, I don't believe we're

10 writing additional policies on PLHIC.  And I believe we

11 are in the run-out period as well.

12      Q.  "How anyone thought not having the necessary

13 data attributes to do regulatory reporting until July

14 '08 was okay is just beyond me."

15          Do you recall what necessary data attributes

16 to do regulatory reporting you were referencing here?

17      A.  No.

18      Q.  So sitting here today, do you have an opinion

19 as to whether or not United set an overly aggressive,

20 unrealistic timetable for migrating PLHIC claims off of

21 RIMS in 2006?

22      A.  No, I don't have an opinion today.

23      Q.  One way or the other?

24      A.  No, I don't.

25      MR. STRUMWASSER:  I'm going to start another
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 1 document, if you want to take a full break, or if you

 2 want to credit the last one -- whatever your Honor

 3 would like.

 4      THE COURT:  Sure.

 5          (Recess taken)

 6      THE COURT:  Go ahead.

 7      MR. STRUMWASSER:  Thank you, your Honor.

 8      Q.  Actually, I'm going to go back to 941 here.

 9 I'm trying to balance things so I don't wind up mid

10 document on the break.

11      THE COURT:  Okay.

12      MR. STRUMWASSER:  Q.  So turn, if you would,

13 please, Mr. McMahon, to 2022 on Exhibit 941.  And I'd

14 like to direct your attention, if I may, please, to the

15 "Regulatory Update" section.

16      A.  Yes, sir.

17      Q.  You say, "This theme about regulators wanting

18 to ensure more provincial control is something I do

19 believe we can respond to effectively with you in your

20 current seat."  And the "you" there, again, is

21 Ms. Berkel, right?

22      A.  Yes.

23      Q.  And you're referring here to the regulators

24 who had sought assurances that you would maintain

25 control of the business in California, right?
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 1      A.  I said it's a theme.  I'm not sure what

 2 specific -- it's clear that the regulators had

 3 requested more local control of the business, and I

 4 was -- I don't know what specific time frame that I'm

 5 responding to there, but it's clear that my conclusion

 6 is that the regulators want more.

 7      Q.  Are you aware that specific assurances of

 8 local control were made to Commissioner Garamendi in

 9 advance of the approval of the acquisition?

10      A.  I don't recall.

11      Q.  You don't know one way or another whether

12 PacifiCare or United made assurances to the

13 Commissioner before the approval that there was going

14 to be local control?

15      A.  I don't -- I don't recall that -- those

16 specifics.

17      Q.  A few lines down, starting on the right side

18 of the page, there's a sentence that begins "We are."

19 Do you see that?  "We are adding administrative

20 capacity.  We are rationalizing our broken processes,"

21 and so forth.  Do you see that?

22      A.  I don't see -- where did you say it was?

23      Q.  "Regulatory Update."

24      A.  Yep.

25      Q.  The seventh line down on the far right side,
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 1 it starts "We are."

 2      A.  Yes.

 3      Q.  "We are adding administrative capacity.  We

 4 are rationalizing our broken processes," and so on.

 5 May I take it from that that you believed at the time

 6 that there were broken processes?

 7      MR. KENT:  Objection, relevance.  It's about POS.

 8      THE COURT:  Overruled.  Overruled.

 9      THE WITNESS:  So the broken processes, I believe

10 it was re- -- it was -- broken processes were probably

11 related to POS.  That was probably the biggest issue at

12 the time.

13      MR. STRUMWASSER:  Q.  Are you testifying that's

14 the only broken process?

15      A.  "Broken," again, is a very strong word.

16      Q.  The question stands.  Is it your testimony,

17 Mr. McMahon, that the only broken process as of

18 September of 2007 was POS?

19      A.  No, there were more processes that had issues.

20 Again, characterization as "broken" is strong.

21      Q.  Is it your testimony today that, when you

22 wrote that sentence and used the phrase "broken

23 processes" you were thinking of POS and only POS?

24      A.  No, because I clearly said "processes" plural.

25      Q.  By the way, do you know what platform



15698

 1 processes POS?

 2      A.  What platform processes POS?

 3      Q.  POS claims?

 4      A.  Yes, the in-network claims were processed on

 5 NICE, and the out-of-network claims were processed on

 6 RIMS.

 7      Q.  Was it your understanding that it was only the

 8 in-network claims that were broken in POS?

 9      A.  I don't know.

10      Q.  I mean, there were POS claims that were being

11 processed on RIMS, right?

12      A.  Yes.  Yes, there were.

13      Q.  And there were problems with the claims, with

14 the POS claims being processed on RIMS, right?

15      A.  Yeah, I believe we had a routing problem to

16 RIMS, if I remember the story correctly.  But I

17 don't -- to be really clear, I don't recall.  But --

18 specifically recall.  But I believe the routing of the

19 POS claims to RIMS was the primary issue.

20      Q.  Is that "routing" -- by routing are you

21 referring to the looping problem?

22      A.  I don't know what the looping problem was.

23      Q.  Okay.  Are you aware that there was a period

24 during which claims were bouncing back and forth

25 between the claims platforms?
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 1      A.  No, I don't recall that specifically.

 2      Q.  Are you aware that the very question of

 3 whether a claim was in network or out of network was an

 4 issue?

 5      MR. KENT:  Objection, relevance, we're talking

 6 about an HMO product.

 7      THE COURT:  What's the relevance?

 8      MR. STRUMWASSER:  He's testified here about POS.

 9 Whether a POS claim was processed on RIMS is itself

10 a -- affects how many of the POS claims were on RIMS,

11 and even the fact of whether they were properly on RIMS

12 was an issue.

13      THE COURT:  But it's not a PPO product, right?

14      MR. STRUMWASSER:  The problem that created the raw

15 miscalculation was the NDB problem; it was not the RIMS

16 problem.

17      MR. KENT:  That's made out of thin air.  There's

18 been no testimony about that.  Ms. Berkel talked

19 about -- testified about the issue around POS.

20 Entirely different.

21      THE COURT:  It seems pretty tangential.

22      MR. STRUMWASSER:  All right.  I'll withdraw the

23 question, your Honor.

24      THE COURT:  All right.

25      MR. STRUMWASSER:  Q.  Near the middle of the page,
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 1 "I really recommend that we implement a 'no fly

 2 zone'" -- "no fly zone" in quotes -- "for UHG as it

 3 relates to changing PHS stuff right now.  Every job we

 4 take out of CA is like picking a scab all over again

 5 for the regulators.  This history from the regulators

 6 standpoint has been jobs leave, processes get hosed,

 7 and their e-mail boxes pile up with complaints."  Do

 8 you see that?

 9      A.  Yes.

10      Q.  You're saying that for the time being, you

11 don't want UHG to make further changes in the

12 PacifiCare staffing, right?

13      A.  Yes, that's what I'm saying.

14      Q.  You believe that the regulators were justified

15 in believing that, when jobs left California, processes

16 got hosed and e-mail boxes for the regulators started

17 piling up?

18      A.  That's what I believe the regulators believed

19 at that point in time, yes.

20      Q.  Do you believe that the regulators were

21 unjustified in that belief?

22      A.  I believe that the regulators were upset about

23 any jobs that left California.

24      Q.  May have an answer to my question?

25      THE COURT:  Can you read the question back.
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 1          (Record read)

 2      THE WITNESS:  Can you please be more specific

 3 about the word "belief" in that?  Just help me with the

 4 question.  Just rephrase it a little bit.

 5      MR. STRUMWASSER:  Q.  Your testimony is that it

 6 was the regulators' belief that every time -- that

 7 every time jobs leave, processes get hosed, and their

 8 e-mail boxes pile up with complaints.  Your testimony

 9 is that is what the regulators actually believed,

10 right?

11      A.  Yes.

12      Q.  Is it your opinion that the regulators were

13 unjustified in that belief?

14      A.  Give me what "unjustified" is.  I mean, I'm

15 just trying to -- again, these are really strong words.

16 And I'm just trying to -- were there problems

17 associated with -- with some jobs leaving California?

18          Obviously POS, for example, was a case where,

19 you know, we got into a situation where some jobs left

20 California that were formerly in Cypress.  And the

21 claims were put -- were -- the claims were put over

22 Ireland and over San Antonio.  And we had some problems

23 with those claims.  So in that case, the regulators

24 would be justified.

25      Q.  "Regulators" is plural in that paragraph,
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 1 right?  Every instance of the word "regulator" is

 2 plural, right?

 3      A.  Mm-hmm.

 4      Q.  POS would not have been the Department of

 5 Insurance, right?

 6      A.  I'm not sure how I was using the term

 7 "regulators" here, whether it was a group of people who

 8 worked at a regulator or not.

 9      Q.  So Mr. McMahon, if you -- do you doubt that,

10 from the period before the -- let's say before the

11 Cypress layoffs in '06 to the time you're writing this,

12 do you doubt that the Department of Insurance's inboxes

13 started filling up with complaints against PacifiCare?

14      A.  Show me -- if you show me the numbers, I'd be

15 able to tell you yes or no.  I can't say for sure what

16 those numbers are.

17      Q.  That's not I'm asking you.  I'm asking do you

18 doubt that?

19      MR. KENT:  Objection, relevance, it's

20 argumentative.

21      THE COURT:  Overruled.  It's just a question.

22      THE WITNESS:  They may have gotten more

23 complaints.  That's possible.

24      MR. STRUMWASSER:  Q.  You don't know one way or

25 the other?
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 1      A.  I don't know the exact volumes.

 2      Q.  But you know that the Department of Insurance

 3 claimed that it was getting more complaints, right?

 4      A.  That's a matter of history.  I don't -- you

 5 know, again, I'm just trying to understand.  If there's

 6 data which you want to show me, I'm happy to make a

 7 comment on it.  Do I doubt it?  No, I don't doubt it.

 8 If you're saying that's a claim that they made, I

 9 wouldn't doubt it.

10      Q.  But that's not the claim that you are reciting

11 here that you said they believed?

12      A.  Again, my context for regulators, I'm not sure

13 whether I'm referring to a bunch of regulators at the

14 DMHC or a bunch of regulators at the CDI.  I'm just not

15 sure.

16      Q.  You see the heading "Provider E2E Process

17 Matrix and RIMS Data Accuracy"?

18      A.  Yes.

19      Q.  RIMS data accuracy had to do with provider

20 demographics and fee schedules; is that right?

21      A.  What's written -- what's written down here is

22 "RIMS."  And there's a discussion of RIMS to NDB.

23      MR. STRUMWASSER:  Can I have the question read

24 back, please?

25          (Record read)
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 1      THE WITNESS:  Yes.

 2      MR. STRUMWASSER:  Q.  And that would be -- and

 3 those would be issues that affected PPO claims,

 4 correct?

 5      A.  Yes, correct.

 6      Q.  Second paragraph, and I -- it's a little

 7 tricky.

 8          "The quote: 'Returned Checks' issue is

 9 bothersome."  That's the end of the quote from Exhibit

10 941.

11          Whom are you quoting here?

12      A.  I believe what I was quoting is the PowerPoint

13 that was prepared to me.

14      Q.  By whom?

15      A.  That day.

16      Q.  I'm sorry.  By whom?

17      A.  I don't recall who presented that particular

18 deck, sir.

19      Q.  And he or she had a PowerPoint that had the

20 phrase "'Returned Checks' issue is bothersome"?

21      A.  No.  The -- the quote -- somebody used the

22 term "returned checks."  I believe I concluded it was

23 bothersome.

24      Q.  What about the phrase "returned checks" did

25 you find bothersome?
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 1      A.  Just the fact that we were having to deal with

 2 them at all was bothersome, that checks were coming

 3 back to us that we had sent out.

 4      Q.  You continue, "Something definitely went awry

 5 during that period, and it was my bet that it was

 6 systemic."  Do you see that?

 7      A.  Yes.

 8      Q.  To your knowledge, was a systemic cause ever

 9 identified?

10      A.  No.  I don't know that the system -- that

11 there was a system -- I don't know for sure that there

12 was a systemic issue which drove the returned checks

13 problem.

14      Q.  You don't know one way or the other?

15      A.  No, I don't.

16      Q.  You see the heading towards the bottom of the

17 page "Market Non Standard Fee Schedules"?

18      A.  Yes.

19      Q.  You say, "Elena's current state slide tells

20 part of the story."  Do you see that?

21      A.  Yes.

22      Q.  So Ms. McFann was one of the presenters to you

23 in Cypress?

24      A.  Yes.  From context, yes, she was.

25      Q.  And then continuing that same line,
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 1 "OR, WA et al are in the 90s, and CA is 58 percent."

 2 Do you see that?

 3      A.  Yes.

 4      Q.  What that is saying is that 90 percent of the

 5 provider contracts in Oregon and Washington are on

 6 market standard fee schedules, but only 58 percent are

 7 for California providers?

 8      A.  Yes.

 9      Q.  And the remaining 42 percent of California

10 providers were on non-standard fee schedules, correct?

11      A.  Yes, that would -- from inference, yes.

12      Q.  Now, those non-standard fee schedules, those

13 were fee schedules that PacifiCare agreed to, right?

14      A.  Somebody agreed to do a non -- non-market --

15 someone from the company, I'm not sure whether it

16 was -- at this point in time, I don't know whether it

17 was PacifiCare -- legacy PacifiCare person, or United

18 platform or someone -- it was a network person at some

19 point in time, not sure when it was, agreed to those

20 fee schedules.

21      Q.  And the problem was that your claim paying

22 people were having problems paying the claims on those

23 contracts because they were non-standard, right?

24      A.  I'm trying to get a feel for that as I read

25 this through.  I don't know whether the non-standard
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 1 fee schedules were driving the claim payment accuracy

 2 or not.

 3      Q.  Okay.  Last sentence of that paragraph, "If we

 4 can get there, we will see material DAR improvements

 5 and fewer appeals, disputes."  Do you see that?

 6      A.  Yes, I do.

 7      Q.  Do you infer from that that the non-standard

 8 fee schedule problem was that the non-standard fee

 9 schedule claims had a higher incidence of inaccuracy,

10 appeals and disputes?

11      A.  I don't know.  I mean, if you read above that,

12 I state "I think," and then parentheses, "(but do not

13 know) that the big boys with high claim volume are not

14 market standard."  So that's -- I can't say for sure --

15 I can't say for sure.  I was -- I was postulating a

16 hypothesis at that point in time.

17      Q.  You know, here's the thing.  I really didn't

18 get an answer to that question.  Can we have the

19 question read back?

20      THE COURT:  Yes.

21          (Record read)

22      MR. VELKEI:  And he answered "I don't know."

23          "A.  I don't know."  And then the next part --

24      THE COURT:  All right.  "I don't know" is going to

25 be the answer.
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 1      MR. STRUMWASSER:  Thank you, your Honor.

 2      Q.  Mr.  McMahon, would you agree that the

 3 non-standard fee schedule problem that United

 4 encountered was the result of moving providers from

 5 PacifiCare provider contracts to United provider

 6 contracts?

 7      A.  I don't know.  I mean, I think you'd have to

 8 ask somebody in network.  I wasn't that close to that,

 9 to be honest with you.

10      Q.  Do you know whether the standard PacifiCare

11 contract contains fee schedules -- contained fee

12 schedules that were, by their terms, non-standard fee

13 schedules to United?

14      A.  No, I don't -- I didn't know that.  I mean,

15 honestly, this is an area that I'm just not that close

16 to.

17      Q.  Did you ever examine whether PLHIC,

18 pre-merger, had the same problems with non-standard fee

19 schedules?

20      A.  No, I did not.

21      Q.  Did you ever do a comparison of before versus

22 after acquisition PDR and appeals rates?

23      A.  I don't know.

24      Q.  Coming out of the meetings in Cypress, were

25 you of the opinion that there were serious service
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 1 problems with the PacifiCare PPO business?

 2      A.  I don't know specifically what I had in my

 3 mind at that point in time.  I -- I knew that -- I

 4 merely produced this document, which was a list of

 5 things that I -- were the business issues of the day

 6 that needed following up.  That's what I would say for

 7 sure, looking at this document in retrospect.

 8      Q.  And is this -- is the length and seriousness

 9 of the issues that are identified in 941 typical of the

10 results coming out of one of your visits to Cypress or

11 some of the other -- not Cypress but corresponding

12 offices that you visited during the course of the year

13 in '07 and '08?

14      A.  The length of the e-mail corresponded to --

15 you know, this is a -- this was a two-day business

16 review that we did here.  And most of the PacifiCare

17 business reviews -- you know, I do three a year.

18          So we probably go through about, you know, 15

19 or 20 Power Points in those two-day periods of time.

20 So the length of this is sort of commensurate with the

21 length of the business review.

22      Q.  How about the content?  Was this unusual in

23 the strength of your words or the problems that you

24 encountered?

25      A.  I would say that the strength of my words were
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 1 you know, I -- you read many of my e-mails.  I'm pretty

 2 direct in my e-mails is what I would say.

 3      Q.  So it is typical?

 4      A.  I'll pretty strong in my e-mail verbiage,

 5 yeah.

 6      Q.  It is typical of the e-mails coming out of

 7 your periodic reviews?

 8      A.  I'm very --

 9      THE COURT:  Yes or no.

10      THE WITNESS:  I am -- Yes, ma'am.  Yes, ma'am.

11      MR. STRUMWASSER:  Your Honor, I have a fairly long

12 document.  It may take us past noon.  I would like not

13 to stop in the middle of it.

14      THE COURT:  Okay.

15      MR. STRUMWASSER:  So if I may, I would like to

16 start with 795 which is already in evidence.

17      MR. VELKEI:  Your Honor, maybe while the witness

18 is looking at the document, may I talk to

19 Mr. Strumwasser off the record for a moment?

20      THE COURT:  Sure.

21          (Discussion off the record outside the

22           courtroom amongst Mr. Velkei, Mr. Kent

23           and Mr. Strumwasser)

24      THE WITNESS:  Okay.  Before we go on, can I just

25 go back to the last document?  I want to talk about
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 1 that.

 2      MR. STRUMWASSER:  Before you do that, I would just

 3 like to put something on the record.

 4          I have absolutely no problem with the time

 5 Mr. McMahon took on that document, no criticism at all.

 6 But if we're going to get into a motion practice about

 7 how long this is taking, I think the record should

 8 reflect he took 8 minutes and 51 seconds for this

 9 seven-page document.

10      MR. KENT:  You know, that's fine.  If you'd give

11 us the documents ahead of time so the witness can

12 review them -- but it's a multi-paged document.  I

13 don't know if he's ever seen this.

14          But on the ones that he has seen, we're

15 talking about documents that are from years ago,

16 multi-page, multi-issue.  We could certainly reduce the

17 time if we had the documents ahead of time.  The

18 witness could review them.

19      MR. GEE:  Maybe we'll give you our questions

20 before.

21      THE COURT:  All right.  Do you have questions

22 about this document?

23      MR. STRUMWASSER:  You bet.

24      MR. VELKEI:  I mean, your Honor, there's one thing

25 we can suggest.  Maybe as a foundational question,
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 1 "Have you seen this document?  Do you know it?"  If

 2 not, that sort of puts it in a different bucket in

 3 terms of the witness's time.  It would certainly go

 4 more quickly if we got that out of the way first and

 5 there was some understanding that the witness hadn't

 6 seen it, didn't author it, that there'd be limited

 7 questions or we could just move on to a new document.

 8      THE COURT:  Do you have a question about this

 9 document?

10      MR. STRUMWASSER:  I have plenty of questions about

11 this document of which -- you know, there will be

12 some --

13      Q.  And Mr. McMahon, the way that I think we

14 should do this is, if you have points you'd like to

15 make about prior questions or documents, you have your

16 counsel for redirect.

17      THE COURT:  I agree.

18      MR. STRUMWASSER:  Q.  795, do you recognize this

19 document, the document I just gave you?

20      A.  No, I never saw it before.  I just read it.

21      Q.  It refers to a Cypress visit.  From the basis

22 of your review, does that appear to be the visit you

23 made to Cypress?

24      A.  On the first page here, this is -- I

25 didn't -- this doesn't appear to be the same visit that
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 1 I made that I was addressing in 941.

 2      Q.  Okay.  Let me just ask you about some

 3 questions with respect to this document that will go to

 4 your knowledge and opinion.

 5          There is, on the first page, 2072, a list of

 6 16 bullet points at the top.  Do you see that?

 7      A.  Yes, sir.  Yes.

 8      Q.  I'm not even going to ask you about the first

 9 two.  But of the remaining 14 from "Lack of logging"

10 down through "Service used to be High Touch- Low Tech-

11 Now it is Low Touch- Low Tech," are those problems that

12 you encountered yourself that you found in the handling

13 of PLHIC business in 2007?

14      A.  You know, I -- specific to PLHIC, I don't

15 know.

16      Q.  How about specific to PacifiCare?

17      A.  Yes, some of these I would have certainly

18 dealt with or I would have experienced.

19      Q.  Which ones?

20      A.  "High level of frustration" and "Losing sales

21 due to service" would be two.

22      Q.  Do you recall at any point that there was a

23 problem with lack of either logging or tracking or

24 reporting with respect to claim or claim-related

25 documents?
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 1      A.  No, I don't recall a specific example.

 2      Q.  Do you recall generally that there were such

 3 problems?

 4      MR. KENT:  Your Honor, I know you've been

 5 frustrated with us today, but there's no foundation for

 6 this.  This document on its face looks like it's about

 7 broker service, so -- question the relevance of it.

 8      THE COURT:  Well, I'm trying to see.  I don't have

 9 a date on this.

10      MR. VELKEI:  We have, your Honor.  It registered

11 as the custodian, that was Mr. Burghoff, that's what

12 our records show.  And we have a date of May 23rd,

13 2007.

14      MR. STRUMWASSER:  And I will show that the

15 certain -- the broker issues are all service issues and

16 claim issues and related issues.

17      MR. KENT:  Well, your Honor, part of our

18 frustration is having a witness that -- it's not just

19 limited to Mr. McMahon -- but asked a long series of

20 questions about a document that he's already said he's

21 never seen.

22      THE COURT:  All right.  So could you read the

23 question back to me?

24          (Record read)

25      THE COURT:  I'll allow it.
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 1      THE WITNESS:  I can't -- I don't recall.

 2      MR. STRUMWASSER:  Q.  Your first answer is you

 3 don't recall any specific?

 4      A.  Right.

 5      Q.  Now I'm asking you, do you recall generally

 6 there were such problems, you just don't recall

 7 specifically?

 8      A.  I don't recall any specific logging or

 9 tracking-related issues.  I don't recall.

10      Q.  Do you recall any issues -- well, let's just

11 walk through this.  We have on the first page, "Lack of

12 ownership of issues.  San Antonio sending calls back to

13 sales staff to solve."  Do you see that?

14      A.  First, "San Antonio sending calls back to

15 sales to solve," yes, I see that.

16      Q.  You understand that to be a reference to the

17 call center?

18      A.  Yes, I do.

19      Q.  Do you recall that, in 2007, there was a

20 problem with the sales staff winding up servicing call

21 center calls because the call centers were unable to

22 satisfy the caller?

23      A.  I don't remember that specific issue, but that

24 does occur in healthcare.  Ultimately, if the service

25 organization doesn't solve a problem, typically it
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 1 falls back on the sale staffs.

 2      Q.  You don't recall that being a particular

 3 problem in its volume with respect to PacifiCare in

 4 2007?

 5      A.  No, I don't.

 6      Q.  Second page, 2073, the -- actually, I would

 7 like to go back to 2072 for just one second here.

 8          Do you see the reference to "Faxes going to

 9 black hole," the bullet?

10      A.  Yes, I do.

11      Q.  Do you recall what the issue was there?

12      MR. KENT:  Objection, no foundation.  Now we're

13 asked specific questions about a document he's never

14 seen?

15      THE COURT:  Okay.  I'm going to sustain it.  You

16 were asking general questions, which I'll allow based

17 on other material.  But -- you can ask a general

18 question about it, but not specifically about the

19 document he's never seen.

20      MR. STRUMWASSER:  Q.  Mr. McMahon, are you aware

21 sitting here today, that in 2006 and 2007 people were

22 told to send claim-related documents such as medical

23 records and COCCs in order to have their claims

24 processed and, when they sent them to the fax number

25 that they were given, PacifiCare claimed that they
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 1 never got them?

 2      A.  No, I was not aware of that.

 3      Q.  Now, back on 2073, second page, you see the

 4 item "Providers terming (San Diego), balanced billing

 5 members, and placing signs in office - No longer taking

 6 PHS/UHC." Do you see that?

 7      A.  Yes.

 8      Q.  "Provider terming" means providers are

 9 terminated improperly in the vernacular of PacifiCare ,

10 right?  Providers are terminated, rather?

11      A.  No, I don't know -- no.

12      Q.  The phrase "provider terming" is not a

13 standard phrase for the provider contract being

14 terminated?

15      A.  It is -- it is a -- yes.  "Provider terming"

16 means the provider left the network.  As to

17 specifically why the provider left the network, it's --

18 there's various reasons why a provider may term.

19      Q.  Are you aware that there were times when

20 providers were improperly terminated, that is to say,

21 their claims, the records in RIMS were altered such

22 that in-network providers were shown as out-of-network,

23 claims were paid on an out-of-network basis?

24      A.  Can you repeat the question one more time,

25 please?
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 1          (Record read)

 2      THE WITNESS:  I wasn't aware that providers were

 3 involuntarily termed or not termed.

 4      MR. STRUMWASSER:  Q.  Are you aware that there was

 5 a problem with in-network being shown as out-of-network

 6 in RIMS?

 7      A.  Yes, I am.

 8      Q.  When they were shown improperly as

 9 out-of-network, their claims then got paid on an

10 out-of-network basis, right?

11      A.  Yes, that would logically occur.

12      Q.  And are you aware of whether or not the

13 providers -- well, are you aware whether or not

14 providers ceased to take PacifiCare members because of

15 those instances?

16      A.  No, I'm not aware of that.

17      Q.  Have you ever heard it said that 80-plus

18 percent of the account representatives' times were

19 spent on service issues in '07?

20      A.  No, I don't recall being told that

21 specifically.

22      Q.  Were you ever told that a lot of their time

23 was being spent on -- an extraordinary amount of time

24 was being spent on service issues?

25      A.  I was told that sales were spending time on
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 1 service issues, which shouldn't occur.  "A lot" or

 2 "significant," I don't recall that.  But typically, in

 3 insurance industry, one issue showing up on a sales

 4 rep's desk is too much.  They would prefer to have

 5 zero.

 6      Q.  That answer makes it sound like it's their

 7 problem but not -- but you don't think that it is a

 8 company problem?  Is that true, or am I mishearing you.

 9      A.  No.  It's a company problem when any -- I'm

10 being too -- too -- but when issues leave the service

11 organization and end up back on sales representative's

12 desks, that's not a good thing.

13          Sales representatives should be selling for

14 the company and working their normal jobs rather than

15 doing a servicing function or managing service issues,

16 where they really don't have the tools or the expertise

17 to deal with them.  So from a company issue standpoint,

18 I would prefer that to be a very low number.

19      Q.  Did you ever get complaints from the sales

20 staff about the extent to which that was occurring?

21      A.  Not specifically with landing on the desk.

22 Most of the calls I received were around broker service

23 and brokers complaining to our sales desk.

24      Q.  Brokers are outside people independent of the

25 company who are selling, among other things, PacifiCare
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 1 products, right?

 2      A.  They're selling other companies besides

 3 PacifiCare, yes.

 4      Q.  That's what I said, "among other things

 5 they're selling PacifiCare products," right?

 6      A.  Right.

 7      Q.  The AEs are internal people who are selling

 8 strictly PacifiCare; is that right?

 9      A.  Our internal AEs, yes, they're selling -- are

10 largely selling and positioning our products with

11 brokers.  That's how it works.

12      Q.  "AE" is account executive?

13      A.  Yes.

14      Q.  Do you recall a time in 2007 when your AEs or

15 brokers were -- strike that.

16          Do you recall a time in 2007 when your AEs

17 were encountering resistance from either brokers or

18 prospective customers with respect to either sales or

19 renewal because of claim -- well, strictly renewal with

20 respect to claims handling?

21      A.  I can't say specifically with respect to

22 claims handling, so no.  But what I would say is that,

23 sure, there were broker issues that it was precluding

24 us from selling as effectively as we would have liked..

25      Q.  How about service issues?  Do you recall being
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 1 told that your AEs were being -- were on renewal calls

 2 being told, "No, fix these service issues, and then

 3 we'll talk about renewal"?

 4      A.  No, not specific -- that was not specifically

 5 reported to me that I can recall.

 6      Q.  Take a look at 2074, please.  At the bottom of

 7 the page, the last paragraph, "Claim follow-up

 8 issues - for example a claim will be stopped for COB.

 9 When that info is provided, the claim may be stopped

10 for Pre Existing/creditable coverage" -- it says

11 "credible coverage."  "The claim is stopped for one

12 issue at a time, instead of getting all the needed

13 information at once."

14          Did you ever hear that, that complaint, other

15 than seeing it here in this document?

16      A.  Yes, I've heard complaints about COB

17 specifically and, you know, stopping it to make sure

18 that we collect the other insurance carrier information

19 that's out there.  Then, when we get the information

20 back, we pay accordingly.

21      Q.  Did you hear it in 2007?

22      A.  I've heard that term generally in many forms.

23 And I would have probably heard it at sometime in 2007.

24 Yes, I would have.

25      Q.  The next page, 2075, there's simply a
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 1 statement out here, "There are a lot of claim

 2 processing errors."

 3          Would you agree in 2007 there were a lot of

 4 claim processing errors with respect to PLHIC?

 5      A.  No, I don't have that data specifically in

 6 front of me.

 7      Q.  But you don't know one way --

 8      A.  I don't know one way or the other.

 9      Q.  You don't have an impression one way or the

10 other?

11      A.  No, I don't have an impression one way or the

12 other.  I don't have all the data in front of me.

13      Q.  On Page 2078, "There is a claims black hole

14 for appeals" -- "for denials/appeals.  Did you ever

15 hear in 2007 the criticism -- did you ever hear in 2007

16 a reference to a claims black hole?

17      A.  No, I don't recall hearing the term "claims

18 black hole" in 2007.

19      Q.  Without regard to that specific phrase, you

20 know what a black hole is, right, in common parlance?

21      A.  Yes, I do know what a black hole is.

22      Q.  Do you recall being told that a -- that

23 claims -- excuse me -- that denials and appeals were

24 being received by the company and nothing was coming

25 out?
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 1      A.  I don't recall hearing that specifically in

 2 2007.

 3      Q.  Do you recall hearing in 2007 that there was

 4 no go-to person for PHS PPO?

 5      A.  No, I don't recall hearing that either.

 6      MR. STRUMWASSER:  I think I'm done with this

 7 document.  And this is a good place for us to stop, if

 8 your Honor wants to stop at noon.

 9      THE COURT:  So what's the schedule?

10      MR. VELKEI:  We tried, your Honor, to see about --

11 we understood -- we offered to have Ms. Love actually

12 stay in Los Angeles, do it by video, see if we could

13 reschedule Mr. McMahon so he could stay through

14 tomorrow and finish.  And we were told no.

15      THE COURT:  Okay.

16      MR. VELKEI:  So we made our effort.

17      MR. STRUMWASSER:  I owe your Honor a number.  I am

18 approximately 48 percent done with my outline.  And I

19 am covering about 5 1/2 percent an hour, a hearing

20 hour.

21      THE COURT:  Okay.

22      MR. STRUMWASSER:  So what that tells me is

23 something less than ten hours, it looks like.  And

24 obviously none of that -- I wouldn't want to launch any

25 satellites on the basis of those calculation, but
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 1 that's my best estimate right now.

 2      THE COURT:  Can Mr. McMahon testify by video?

 3      MR. KENT:  We'll explore that with him.  We looked

 4 at the transcript again, and he's supposed to be a

 5 rebuttal witness.

 6          This is turning into much more than a rebuttal

 7 witness.  We had that conversation right on the record.

 8          And I would like to also say that our

 9 comments, and mine in particular, this morning, about

10 trying to schedule this gentleman and get him finished

11 is so that we can get a witness who is difficult to

12 schedule on -- in a perfect world, get him completed so

13 we can get through this proceeding.

14      THE COURT:  I understand that.  And if there's

15 something you want to put in writing, you can put

16 whatever you want in writing.  And I'll get a response.

17 But I think we need to have --

18      MR. VELKEI:  Appreciate that, your Honor.

19      THE COURT:  We need to have the witness return

20 some way, somehow, in the future.

21      THE COURT:  And we're starting with Ms. Love

22 tomorrow at --

23      MR. STRUMWASSER:  She'll be ready at 9:00.

24      THE COURT:  -- 9:00 o'clock?

25
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 1      MR. VELKEI:  That's fine.

 2      MR. STRUMWASSER:  Do we have a sense of how much

 3 time she'll take?

 4      THE COURT:  I was going to ask.

 5      MR. KENT:  A wild guesstimate, I would say half

 6 day is what we're looking at tomorrow.

 7      MR. STRUMWASSER:  So if you wanted to start later

 8 we can start later.  Otherwise 9:00 o'clock is fine

 9 with is.

10      MR. VELKEI:  Your Honor, just one question about

11 the CMA documents.  There's a particular CMA2562, which

12 is a page from the Blue Cross penalty/settlement.  It's

13 on by Blue Cross --

14      THE COURT:  That was what was in there.

15      MR. VELKEI:  That was just this, unattached to

16 anything?

17      THE COURT:  Yes.

18      MR. VELKEI:  Would it be okay to inquire, have the

19 Department or us inquire of CMA about what this was

20 attached to?  Because, frankly, it's literally sitting

21 in there by itself.

22      MR. GEE:  I just don't know the relevance of

23 another proceeding -- a page from another proceeding.

24 I don't see why --

25      THE COURT:  I don't know.  It was just in there.
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 1 I think they were over-inclusive.  They sent us

 2 everything, including complaints about doctors and

 3 hospitals and --

 4      MR. GEE:  That had nothing even to do with United

 5 or PacifiCare.

 6      MR. VELKEI:  This was actually produced in

 7 response to the subpoena.  Obviously, we think the Blue

 8 Cross settlement is relevant.  If we could just inquire

 9 of CMA and actually see if we can get some --

10      THE COURT:  Sure, you can inquire.

11      MR. VELKEI:  Appreciate it.

12      THE COURT:  That's all that was there.

13      MR. VELKEI:  Thank you, your Honor.

14      THE COURT:  And you're going to work on that

15 document?  And it's fine, you can have these back.  I

16 admit that I took things apart.

17      MR. GEE:  Sure, okay.

18      MR. VELKEI:  Your Honor, is there a sense of -- I

19 know we've currently scheduled Ms. Wetzel to come on

20 the 16th and 17th.

21      THE COURT:  You have?  All right.  I didn't know

22 that.

23      MR. VELKEI:  So we just wanted to make sure we

24 have sufficient time, one, to sort of resolve any

25 outstanding issues on the CMA production, address them
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 1 with the Court, and make sure we have those documents

 2 in advance of that.

 3          I actually am out the week of the 7th on

 4 personal medical reasons.  Perhaps maybe on Monday

 5 morning we can get clarity about what remaining

 6 documents are going to be turned over to us and then

 7 have some arguments?

 8      THE COURT:  I think we've gone through them all.

 9      MR. STRUMWASSER:  I was wondering about that.

10      THE COURT:  I'll go look again.  But I took

11 them -- I did some of them out of order because I gave

12 them to you.

13      MR. VELKEI:  Understood.  It's been in pieces.

14      THE COURT:  So.

15      MR. GEE:  That's the complete set.  We're done

16 with them now.

17      THE COURT:  I believe so.

18      MR. GEE:  We'll put together a log.

19      THE COURT:  So if you could do the log, we'll

20 check and make sure we have all the pieces.

21      MR. VELKEI:  So if we could schedule some time on

22 the 14th to go over that log.  I understand what the

23 basis was.  Maybe entertain argument at least on the

24 work product issues, to the extent that's relevant.

25      MR. STRUMWASSER:  Do we have a witness on the
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 1 14th?

 2      MR. VELKEI:  I don't believe we do at this point.

 3 We have Ms. Wetzel on the 16th and 17th.

 4      MR. STRUMWASSER:  Well, if we're not going to have

 5 a witness, I would hate for us to come up just for a --

 6      THE COURT:  Do you have anybody on 15th?

 7      MR. VELKEI:  Not currently.

 8      MR. KENT:  We need -- to we're going to need to

 9 bring back Ms. Vavra, also Ms. Soliman.  So maybe

10 offline we can talk to -- counsel about

11      THE COURT:  Is it something we could do by

12 telephone after you get a chance to look at the log?

13      MR. VELKEI:  I mean, maybe we'll just come up here

14 if the Court's okay.  If the Department wants to

15 participate by telephone, that's fine.  But we would

16 prefer to actually be here in person.

17      MR. STRUMWASSER:  For scheduling purposes, your

18 Honor, you'll recall I'd ask to have Ms. Soliman

19 testify after Mr. Lippincott.  That didn't exactly work

20 out.  But at this point, our position is that

21 Mr. Lippincott should finish before Ms. Soliman comes

22 back.

23      THE COURT:  He's here from the 7th, 8th, 9th, and

24 10th.

25      MR. VELKEI:  One would hope that should give you
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 1 plenty of time to finish.

 2      THE COURT:  It better be.

 3      MR. VELKEI:  So perhaps we could schedule some

 4 time on the calendar for the morning of the 14th to

 5 address any outstanding issues on CMA, what were the

 6 grounds for withholding, maybe address them with the

 7 Court and then just bring that to closure in advance of

 8 Ms. Wetzel's testimony.

 9      THE COURT:  Well, let me know what you're doing on

10 the 15th before we finalize that.  Because if we're not

11 doing anything on the 15h, it would be better to do it

12 then.  Then they could decide if they wanted to come up

13 or not.  Otherwise, we could do it by telephone or

14 something.

15      MR. VELKEI:  Okay.

16      THE COURT:  So let me know.  But one of those two

17 days we could do that.

18      MR. VELKEI:  Thank you, your Honor.

19      MR. STRUMWASSER:  And the volume of documents is

20 very small.

21      THE COURT:  It's getting smaller.

22          We can go off the record.

23          (Discussion off the record)

24          (Whereupon, the proceedings recessed

25           at 11:56 o'clock a.m.)
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 1 Wednesday, February 2, 2011          9:01 o'clock a.m.

 2                         ---o0o---

 3                   P R O C E E D I N G S

 4      THE COURT:  All right.  This is on the record.

 5 This is before the Insurance Commissioner of the State

 6 of California in the matter of the accusation against

 7 PacifiCare Life and Health Insurance Company.  This is

 8 OAH Case No. 2009061395, Agency No. UPA 2007-00004.

 9          Today's date is February 2, 2011.  Counsel are

10 present.

11          Did you want to state your appearances for the

12 record?

13      MS. WALKER:  Susan Walker.

14      THE COURT:  And Ms. Evans?

15      MS. EVANS:  Katherine Evans.

16      THE COURT:  And there's no respondent today?

17      MS. EVANS:  No.

18      THE COURT:  And off the record, the redacted copy

19 of the one document that I propose be turned over to

20 PacifiCare, the redactions look appropriate.  And it's

21 CMA01881, 01882, 01883, 01884 and 01885.

22      MR. STRUMWASSER:  Thank you, your Honor.

23      THE COURT:  And I did look around to see if there

24 were any other documents, and I think that is all of

25 them.  After you put it together, if there's some



15735

 1 numbers missing --

 2      MR. STRUMWASSER:  Then we'll know.

 3      THE COURT:  -- then we'll have to look at it.

 4          All right.  Are you ready to call your

 5 witness?

 6      MS. WALKER:  Yes, your Honor.

 7      THE COURT:  All right.

 8      MS. WALKER:  Barbara Love.

 9      THE COURT:  Ms. Love, if you would come right over

10 here, please.  Good morning.

11          (Witness sworn)

12                       BARBARA LOVE,

13          called as a witness by the Respondent,

14          having been first duly sworn, was

15          examined and testified as hereinafter

16          set forth:

17      THE COURT:  Please be seated.  Please state your

18 first and last name and spell them both for the record.

19      THE WITNESS:  Barbara Love, B-A-R-B-A-R-A,

20 L-O-V-E.

21      THE COURT:  Thank you.

22             DIRECT EXAMINATION BY MS. WALKER

23      MS. WALKER:  Good morning, Ms. Love.

24      A.  Good morning.

25      Q.  My name is Susan Walker, and I'm one of the
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 1 attorneys representing PacifiCare Life and Health

 2 Insurance Company.  From time to time today, I'll refer

 3 to PacifiCare or PLHIC, and I'll mean PacifiCare Life

 4 and Health Insurance Company.  Do you understand that?

 5      A.  Yes

 6      MS. WALKER:  I'm going to mark the exhibit next in

 7 order.

 8      THE COURT:  Sure.

 9      MS. WALKER:  5488, I think.

10      THE COURT:  Correct, 5488.

11          (Respondent's Exhibit 5488 marked for

12           identification)

13      THE COURT:  5488 is a letter with a top date of

14 January 12, 2011, with a subpoena.

15      MS. WALKER:  Q.  Ms. Love, today when you're shown

16 an exhibit, you may want to write the exhibit number on

17 it so that when we refer back to it, if we do, you'll

18 have handy what number it is.

19      THE COURT:  Do you have a pen?

20      THE WITNESS:  Yes.

21      THE COURT:  Thank you.

22      MS. WALKER:  Q.  Have you seen this document

23 before?

24      A.  No.

25      Q.  Have you ever testified before?
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 1      A.  I don't recall, no.

 2      Q.  Well, just a couple things.  Today I'll ask

 3 you questions, and it will be helpful for the court

 4 reporter if you let me finish my question and pause in

 5 case your counsel wants to make an objection --

 6      A.  Okay.

 7      Q.  -- and then give your answer.  I'm sure your

 8 counsel has gone over some of the procedures here, but

 9 if for any reason you need a break, just let us know,

10 or if you don't understand a question, just let me

11 know.

12          What did you do to prepare for your testimony

13 today?

14      MR. STRUMWASSER:  Excuse me.  Just so it's clear,

15 the witness understands that she's not to relate

16 anything having do with communications with counsel.

17      THE COURT:  Okay.

18      THE WITNESS:  I met with counsel.

19      MS. WALKER:  Q.  And your counsel is right.  I

20 don't want to know any of your conversations with your

21 counsel or your communications with your counsel.

22          How long did you meet with counsel?

23      A.  Several hours.

24      Q.  And when did you do that?

25      A.  January 28th and -- I think it was early in
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 1 the month.  And then we had dinner last night.

 2      Q.  And did you review any documents to prepare

 3 for your testimony?

 4      MR. STRUMWASSER:  Excluding documents shown by

 5 counsel?

 6      MS. WALKER:  I think that the question just asks

 7 for "Did you look at any documents?"  I think she can

 8 answer.  I don't think that calls for any privileged

 9 information.

10      THE COURT:  Did you review any documents?

11      THE WITNESS:  Yeah, we looked at -- yes, we looked

12 at some material.

13      MS. WALKER:  Q.  Approximately how many documents

14 did you look at?

15      A.  Several.

16      Q.  Did they refresh your recollection about past

17 events?

18      A.  No.

19      Q.  Was the stack of documents approximately this

20 thick?  I'm pointing to the binder on the table about

21 two inches.

22      A.  No.

23      Q.  Less than that?

24      A.  Yes.

25      Q.  Other than meeting with counsel, did you talk
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 1 with anybody else about your testimony today?

 2      A.  No.

 3      Q.  Did you talk with any of your former

 4 colleagues about it?

 5      A.  No.

 6      Q.  Any family members?

 7      A.  No, other than when I was coming up to -- I

 8 had to go to court.

 9      Q.  Were you aware that in September of last year,

10 September 2010, that PacifiCare was trying to serve you

11 with a subpoena to appear in this matter?

12      MR. STRUMWASSER:  Vague as to time of awareness.

13      THE COURT:  All right.  When?

14      MS. WALKER:  Q.  At any time did you become aware

15 of that?

16      A.  After talking to counsel.

17      Q.  When did that conversation take place?

18      A.  End of January of this year.

19      Q.  In September of 2010, where were you?

20      A.  China.

21      Q.  And who was staying in your house?

22      A.  No one.

23      Q.  So the process server that PacifiCare sent --

24 well, first of all, let me ask you:  What's the address

25 of your home?
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 1      MR. STRUMWASSER:  Excuse me.  Before we do that,

 2 can we do that off the record?

 3      THE COURT:  Sure.

 4          (Discussion off the record)

 5      THE COURT:  All right.  Go back on the record.

 6      MS. WALKER:  Q.  So the process server that

 7 PacifiCare sent to that location handed a subpoena to a

 8 woman who was inside your house.  An African-American

 9 woman reached her hand out, took the subpoena.  Are you

10 aware that that occurred?

11      MR. STRUMWASSER:  I wonder if I may ask what the

12 relevance is of this?

13      THE COURT:  Yes.

14          What is the relevancy?

15      MS. WALKER:  Your Honor, we had been attempting to

16 call this witness for quite a bit of time, and I think

17 we -- and we had to initiate an order to show cause and

18 went to a lot of trouble to get the witness, and I

19 think we're entitled to understand the foundation as to

20 why that occurred.

21      THE COURT:  I'm going to sustain the objection.

22      MS. WALKER:  Q.  Did you see the letter that I

23 sent to you in September 2010 with the subpoena?

24      MR. STRUMWASSER:  Objection.  Irrelevant.

25      THE COURT:  Sustained.
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 1          Let's move on.  Let's get to the meat of this,

 2 why do you want her here.

 3      MS. WALKER:  Q.  Can you describe for me briefly

 4 your educational background?

 5      A.  I have a Bachelor of Science.

 6      Q.  What year did you obtain that?

 7      A.  In 1970.

 8      Q.  From which school?

 9      A.  Cal State University.

10      Q.  Which campus?

11      A.  Los Angeles.

12      Q.  What was your major?

13      A.  History.

14      Q.  Now, you retired from the California

15 Department of Insurance, correct?

16      A.  Yes.

17      Q.  In 2009?

18      A.  Yes.

19      Q.  In December 2009?

20      A.  Yes.

21      Q.  What was your title when you retired?

22      A.  Senior insurance compliance officer.

23      Q.  What bureau of the Department were you in?

24      A.  Claims services bureau.

25      Q.  How long had you held that position?
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 1      A.  It was more than five years.  I can't exactly

 2 remember when.

 3      Q.  What did your duties in that position entail?

 4      A.  I reviewed the more complex consumer

 5 complaints; I participated in various projects; I was

 6 an information resource, assistance to other staff

 7 members, things along that nature.

 8      Q.  I'm having a little bit of trouble hearing

 9 you.

10      A.  I'm sorry.

11      Q.  I don't know if the court reporter is, but I'm

12 just going to ask, if you could -- I'm soft-spoken too,

13 so I know we have to make an effort to raise our

14 voices.  But that would be helpful.

15      A.  Okay.

16      Q.  During the five years that you were a senior

17 compliance officer in the claims services bureau, to

18 whom did you report?

19      A.  I reported to Janelle Roy, Patrick Campbell,

20 and possibly another supervisor that retired, Nick

21 Byrne, B-Y-R-N-E.

22      THE COURT:  Thank you.

23      MS. WALKER:  Q.  Now, did you report to all three

24 of them at the same time?

25      A.  No.  Succession.
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 1      Q.  Can you tell me the dates, approximately, when

 2 you reported to each one?

 3      A.  The last supervisor was Janelle Roy.  And

 4 prior to that was Patrick Campbell.  And he was

 5 promoted to bureau chief I think in 2007.  I'm not

 6 sure.

 7      Q.  And how long had you reported to Mr. Campbell

 8 before he was promoted in 2007?

 9      A.  He succeeded Nick Byrne, who retired

10 possibly -- I'm not sure, maybe 2004, '5.  I'm not -- I

11 don't remember.

12      Q.  When in 2007 did you begin to report to

13 Janelle Roy?

14      A.  There was a reorganization of the bureau, and

15 I'm not sure what date that was.  It was around

16 sometime in there.  I know for a while we didn't -- I

17 don't think we had a supervisor.  And then there was a

18 reorganization.  But I don't know the dates.

19      Q.  Can you place it at any period in 2007, for

20 example, like in the first quarter?

21      A.  I don't know.  I'd just be guessing.

22      Q.  Did you have any direct reports to you when

23 you were a senior compliance officer in the claims

24 service bureau?

25      A.  No.
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 1      Q.  During the period that you reported to

 2 Ms. Roy, who were your peers in terms of other senior

 3 compliance officers?

 4      A.  Bob Masters and Shirlon Jew.

 5      Q.  What was that name?

 6      A.  J-E-W, Shirlon, S-H-I-R-L-O-N.

 7      Q.  Anyone else?

 8      A.  Not in the unit, no.

 9      Q.  So there were only three senior compliance

10 officers in the claims services bureau from the --

11 during the period you reported to Ms. Roy?

12      A.  No.

13      Q.  I'm sorry.  What did -- I misunderstood then.

14      A.  I thought you were asking me who reported to

15 Janelle Roy.

16      Q.  Okay.

17      A.  And those -- those other two individuals

18 reported to Janelle Roy.

19      Q.  And they were both senior compliance officers?

20      A.  Yes.

21      Q.  Were there other senior compliance officers in

22 that bureau unit?

23      MR. STRUMWASSER:  In the bureau -- sorry.

24      THE WITNESS:  In the bureau --

25      MR. STRUMWASSER:  Vague, "bureau unit."  Are you
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 1 talking about CSB?

 2      MS. WALKER:  Yes.

 3      THE WITNESS:  In the bureau, CSB, yes.

 4      MS. WALKER:  Q.  Who were the others?

 5      A.  There were several.  Steve Brunelle, Craig

 6 Witt, W-I-T-T.  There was another one.  I don't know

 7 if -- that I can recall, but I don't know if he was

 8 the -- I don't know when he was promoted.  Who else?

 9 Vickie Lavetts.

10      MR. STRUMWASSER:  I think we need a spelling on

11 Lavetts.

12      THE WITNESS:  L-A-V-E-T-T-S.  I can't remember the

13 others.  Each --

14      MS. WALKER:  Q.  Do you know who those people

15 reported to?

16      A.  Some of them reported to Nicoleta Smith.  Some

17 reported to Fred Totten.

18      MR. STRUMWASSER:  I think that's a new one.  Do

19 you have it?

20      THE WITNESS:  T-O-T-T-E-N.

21          I can't remember who -- I can't remember

22      MS. WALKER:  Q.  And what was the reason that they

23 reported to Nicole [sic] Smith or Fred Totten as

24 opposed to Janelle Roy?

25      MR. STRUMWASSER:  There's really no foundation to
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 1 that.

 2      THE COURT:  If you know.

 3      THE WITNESS:  They were in different units.

 4      MS. WALKER:  Q.  What unit were they in?

 5      MR. STRUMWASSER:  There's actually an ambiguity as

 6 to time there.  Maybe we should nail that down.

 7      THE COURT:  Well, at the time that she's talking

 8 about, which is the time she reported to Janelle Roy.

 9      MS. WALKER:  That's correct, your Honor.

10      MR. STRUMWASSER:  I think there is still an

11 ambiguity.  There was a reorganization at some point

12 here, so I think if we could just fix it in time -- get

13 the date she retired or some other designated date, I

14 think that would help us.

15      MS. WALKER:  Q.  My question goes to the period of

16 time that you were reporting to Janelle Roy.  So if you

17 know, why did those individuals -- excuse me, what unit

18 were those individuals in?

19      MR. STRUMWASSER:  Which individuals?

20      MS. WALKER:  Steve Brunelle, Witt, and Lavetts

21 and --

22      MR. STRUMWASSER:  I'm sorry.  It assumes facts

23 contrary to evidence.  She's mixing up the supervisors

24 with the seniors.

25      THE COURT:  No.  She's asking -- those people
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 1 reported to, some of them, Nicoleta Smith and some of

 2 them to Mr. Totten.

 3      MR. STRUMWASSER:  Okay.

 4      THE COURT:  She's asking why they were assigned to

 5 different supervisors.

 6      THE WITNESS:  It was the way the unit was -- the

 7 bureau was organized.

 8      MS. WALKER:  Q.  Okay.  And what unit within the

 9 bureau were they in?  I think you said they were in a

10 different unit and that was why they reported to

11 Nicoleta Smith or Fred Cotton.

12      A.  Totten.

13      Q.  Oh, Totten.  Thank you.

14      A.  Yeah, T-O-T-T-E-N.

15      MR. STRUMWASSER:  So what's the pending question?

16      MS. WALKER:  Q.  So I was asking you what unit

17 were they in within the claims services bureau.

18      MR. STRUMWASSER:  You understand my concern here

19 is that, to the extent that they were reporting to

20 different people, they were by definition in different

21 units.

22      THE COURT:  But were the different units named

23 differently, or did they have different assignments, or

24 are they just organized that way so that each person

25 had certain number of people reporting to them?
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 1      THE WITNESS:  Primarily -- well, certain -- each

 2 unit had a certain number of people reporting to it.

 3 Prior to the reorganization, there was no separation of

 4 what type of work assignments were given.

 5      MS. WALKER:  Q.  And you began reporting to

 6 Ms. Roy once the reorganization occurred, correct?

 7      A.  I believe so.

 8      Q.  So these units then came into existence at the

 9 time of the reorganization?

10      A.  The different supervisory units?

11      Q.  Correct.

12      A.  No, it was always -- I mean, it was -- they

13 just explained that part of it was you couldn't have 40

14 people reporting to one supervisor.

15      Q.  And did any change take place in the units

16 after the reorganization?

17      A.  Some of them were specialized.

18      Q.  After the reorganization, what were the

19 functions of the different units?

20      A.  It depended on the type of complaints they

21 handled.

22      Q.  So the units were organized by type of

23 complaints that they handled; is that correct?

24      A.  Management set up the -- you know, the

25 different units.  Management assigned different people.
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 1 I don't know on what basis.

 2      Q.  What was the name of the unit that you were

 3 in?

 4      A.  The health unit.

 5      Q.  The health?  I -- just the health unit?

 6      A.  Yes.

 7      Q.  Do you know the names of the other units?

 8      A.  They -- the units really weren't given names.

 9 It was just that's the type of work that they handled.

10      Q.  Do you know the types of work that the other

11 units handled?

12      A.  Property and casualty, primarily.

13      Q.  And so the unit that you were in was the

14 health unit, correct?

15      A.  We received the health -- most of the health

16 complaints.

17      Q.  So did Steve Brunelle work on health

18 complaints during the period of time you reported to

19 Janelle Roy?

20      A.  He worked on PacifiCare complaints.

21      Q.  And what unit was he in?

22      A.  He was in Nicoleta's unit.

23      Q.  And what claims did they primarily handle?

24 What type of claim?

25      A.  He worked on PacifiCare before the
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 1 reorganization.

 2      Q.  And so after the reorganization, because he

 3 had already worked on PacifiCare, he continued to work

 4 on it?

 5      A.  Yes.

 6      Q.  Did Ms. Witt -- I think it's a Ms.

 7      A.  Mr. Witt.

 8      Q.  Mister.  Did Mr. Witt work on health claims

 9 after the reorganization?

10      A.  I don't -- I don't think so.

11      Q.  And Ms. Lavetts, did she?

12      A.  No, I don't think so.

13      Q.  When did you join the Department?

14      A.  In 1989.

15      Q.  Briefly, but could you describe for me the

16 positions you held in the Department until you became a

17 senior compliance officer in about -- 2004 I think it

18 is when you testified that occurred?

19      A.  I started as an insurance compliance officer,

20 and then I was promoted to associate insurance

21 compliance officer, then a senior.

22      Q.  When did you begin to work on health claims?

23      A.  When I first started.

24      Q.  Did you primarily work on health claims

25 throughout your tenure at the Department?
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 1      A.  No.

 2      Q.  Was there a period of time when you primarily

 3 worked on health claims?

 4      A.  The last couple of years.

 5      Q.  So was that, when you say the last couple

 6 years, 2007 to 2009, was that after the reorganization?

 7      A.  Yes.

 8      Q.  And at any period before the reorganization,

 9 had you primarily worked on health claims?

10      A.  No.

11      Q.  So you were new to health claims in 2007?

12      MR. STRUMWASSER:  In the Department or in general?

13      THE COURT:  Within the Department, I assume you're

14 asking?

15      MS. WALKER:  Q.  Within the Department.

16      A.  No.

17      Q.  How much experience did you have with health

18 claims before you began working on them primarily in

19 2007?

20      MR. STRUMWASSER:  Experience within the Department

21 or broader than that?

22      MS. WALKER:  Q.  Within the Department.  I

23 believe -- let's see.  You were employed by the

24 Department since 1989.  So these questions are about

25 your tenure during the Department and your experience
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 1 handling complaints and so on within the Department.

 2          So let me go back to my question.  How much

 3 experience did you have with health claims before you

 4 began working on them primarily in 2007?

 5      A.  Since 1989.

 6      Q.  What percentage of the claims that you handled

 7 since 1989, approximately, were health claims?

 8      A.  I really don't recall.  We handle every line

 9 of business.

10      Q.  So you had some experience with them, but you

11 didn't begin working primarily on them until 2007?

12      A.  Yes.

13      Q.  When you were a senior compliance officer,

14 what was your office situation?

15      MR. STRUMWASSER:  Vague.

16      THE WITNESS:  A cubicle.

17      THE COURT:  I don't understand the question.

18      MS. WALKER:  I think the answer was what I was

19 looking for.  She said "a cubicle."

20      Q.  So in your cubicle, did you keep documents?

21      A.  Yes.

22      Q.  What kinds of documents?

23      A.  Compliant files.

24      Q.  Anything else?

25      A.  Reference material.
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 1      Q.  I'm sorry.  I didn't hear that.

 2      A.  Reference material.

 3      Q.  What kinds of reference material?

 4      A.  ICD9 Code books, medical dictionaries,

 5 Insurance Code, that type of information.

 6      Q.  What's the ICD9 Code?

 7      A.  It's a code of different medical conditions.

 8      Q.  So in addition to complaint files and

 9 reference materials, were there other types of

10 documents you kept in your cubicle?

11      A.  Just other reference materials, forms, paper.

12      Q.  How about manuals?

13      A.  Yes.

14      Q.  What kinds of manuals did you keep in your

15 cubicle?

16      A.  We had claims manuals, the provider manual.  I

17 can't remember the others.  All the -- just the manuals

18 that were issued to us.

19      Q.  Were those manuals updated from time to time

20 when you were a senior compliance officer?

21      A.  Sometimes we received e-mails or handouts.

22      Q.  Did you have electronic records when you were

23 a senior compliance officer?

24      A.  Like stuff online?

25      Q.  Correct.
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 1      A.  I had copies of -- I mean e-mails and other

 2 reference materials.

 3      Q.  How about word process documents -- letters,

 4 reports, that type of thing?

 5      A.  Yes, some of the letters that I used over and

 6 over.

 7      Q.  And spreadsheets?

 8      A.  No.

 9      Q.  You never had to occasion to create a

10 spreadsheet?

11      A.  No.

12      Q.  Any other types of electronic records?

13      A.  None that I can -- I don't recall.

14      Q.  How were those electronic records maintained

15 for you?

16      MR. STRUMWASSER:  Vague.

17      THE COURT:  Well, I'm going to sustain the

18 objection.

19      MS. WALKER:  I think that was overruled.  You can

20 answer.

21      THE COURT:  No.  I'm going sustain the objection.

22      MS. WALKER:  Oh, I'm sorry.

23      THE COURT:  Because it's too vague.  It's too

24 general.

25      MS. WALKER:  Q.  How were those electronic records
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 1 stored for you?

 2      MR. STRUMWASSER:  The problem is the "how."  Are

 3 you asking about the file organization?

 4      MS. WALKER:  Q.  Let me try it this way.  How did

 5 you access those electronic records?

 6      A.  I would just go into the list and just scroll

 7 through it.

 8      Q.  When you say go into it, do you mean you

 9 logged onto a --

10          (Cell phone interruption)

11      THE WITNESS:  I'm so sorry.  I meant to turn this

12 off.

13      MS. WALKER:  Q.  Let's see, my question was -- I

14 said, "When you say you go into it, do you mean you

15 logged onto a" -- and your phone rang.  I meant to say

16 did you log into a computer?

17      A.  Yes.

18      Q.  And the computer was located in your cubicle?

19      A.  Yes.

20      Q.  And was it a laptop computer?

21      A.  Desktop.

22      Q.  Desktop.  Did you have a laptop?

23      A.  No.

24      Q.  And did you ever delete any of your electronic

25 records when you were a senior compliance officer from
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 1 your desktop computer?

 2      A.  Yes.

 3      Q.  And what types of records did you delete?

 4      A.  Like -- stuff like the daily e-clips, stuff

 5 that, you know, I didn't need to maintain online.

 6      Q.  When you say stuff you didn't need to maintain

 7 online, can you describe that for me?

 8      A.  Just like if we received a -- like an update

 9 to a manual, print it and then delete.

10      Q.  How about e-mails?  Did you delete e-mails?

11      A.  Depending on what it was.

12      Q.  And what did it depend on?

13      A.  Whether it was something that, you know, if

14 I needed to -- if it was important, I would print it.

15 And then I didn't need to keep it.

16      Q.  When you printed an important e-mail, where

17 did you put it?

18      A.  In a folder or file.

19      Q.  So the important e-mails you printed, and then

20 you deleted the unimportant e-mails?

21      A.  Yes, and the ones that I felt I didn't need to

22 keep.

23      Q.  And you deleted the important ones after you

24 printed them?

25      A.  Yes.
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 1      Q.  And that was your practice up to the end when

 2 you left?

 3      A.  Yes.

 4      Q.  Did anyone at the Department ask you to

 5 maintain any records related to PacifiCare at any

 6 point?

 7      MR. STRUMWASSER:  Specifically PacifiCare?

 8      MS. WALKER:  Yes.

 9      THE WITNESS:  No.

10      MS. WALKER:  Q.  Did you -- so Ms. Roy never asked

11 to you do that, correct?

12      A.  Go back.  What type of records are you

13 referring to?

14      Q.  Any records related to PacifiCare.

15      A.  Okay.  Like, complaint files, no, don't -- you

16 don't destroy those.

17      Q.  And my question was did anyone at the

18 Department ask you to maintain records, documents

19 related to PacifiCare?

20      A.  I'm not --

21      Q.  And you said no, correct?

22      A.  Well, right.  But then, I'm not sure what type

23 of documents you're referring to.  You know, is it

24 claim documents or handouts or material received from

25 PacifiCare on other things?
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 1      Q.  My question was very broad, and the focus was

 2 on what anyone from the Department asked you, not on

 3 what kinds of records were maintained.

 4          So my question is did anyone at the Department

 5 ever ask you to maintain, not destroy, documents

 6 related to PacifiCare of any nature?

 7      MR. STRUMWASSER:  The problem here is that she's

 8 testified that there was a practice.  And I think the

 9 witness believes, she testified, that complaint files,

10 which would include PacifiCare complaint files, there

11 was.  But -- and so I --

12      THE COURT:  But that's not the question.  The

13 question was did anybody ask her to maintain files

14 about PacifiCare.  Whether or not they were maintained

15 is not the question.

16          So I'm going to allow it.

17      MR. STRUMWASSER:  But my question is does that

18 question include complaint files?

19      THE COURT:  I assume so.

20      MS. WALKER:  Yes.  I mean, I think counsel's

21 making this needlessly protracted.  I was very clear.

22 It was broadly, and the focus, as her Honor has

23 indicated, is on the communication.

24      Q.  Did anyone ask you, anyone at the Department

25 ask to you maintain and not destroy documents related
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 1 to PacifiCare?

 2      A.  No.

 3      Q.  Well, did you destroy documents related to

 4 PacifiCare when you were a senior compliance officer?

 5      A.  Handout materials that several people received

 6 from PacifiCare, yes.

 7      Q.  Any other documents related to PacifiCare that

 8 you destroyed?

 9      A.  Not that I'm aware of.

10      Q.  Did you delete e-mails related to PacifiCare?

11      A.  I don't recall other than, you know, it was

12 something I printed out, and then I would delete it,

13 you know, a document, an e-mail or whatever.

14      Q.  So that was your practice with respect to

15 e-mails related to PacifiCare?  If you printed it out,

16 you would delete it on your computer?

17      A.  Usually that was my practice on any -- on any

18 e-mail.

19      Q.  When you were getting ready to retire, did you

20 cull through any of your documents and discard

21 documents?

22      A.  I think I deleted some of my personal stuff.

23      Q.  Anything else that you deleted electronically?

24      A.  I don't think so.

25      Q.  How about the paper documents that you had in
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 1 your office?  Did you sort through those and get rid of

 2 anything when you retired?

 3      A.  Anything that I had that wasn't part of a

 4 claim file, I sent it to the shredder.  Other

 5 information I just left in my cubicle.

 6      Q.  So anything that was not part of a claim file,

 7 you sent to the shredder, and you left the claim files

 8 in your cubicle; is that correct?

 9      A.  The ones that were still open.

10      Q.  What was your practice as far as maintaining

11 claim files in your cubicle?

12      A.  When the file was closed, clerical staff would

13 pick up the closed files and file them in the file

14 room.

15      Q.  Did that happen regularly?

16      A.  Yes.

17      Q.  Did the Department have a document retention

18 policy?

19      A.  Yes.

20      Q.  What was it?

21      A.  I don't know -- I don't recall the period, but

22 I know they kept material for a certain amount of time

23 on site or in storage somewhere.

24      Q.  And were you instructed by the Department as

25 to how to comply with that?
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 1      A.  With the retention policy?

 2      Q.  Correct.

 3      A.  We just -- our files went to the file room.

 4 And after that, we had no control over that.

 5      Q.  So was it your understanding that the document

 6 retention policy only applied to the claims files?

 7      A.  Yes, I guess.  Yes.

 8      Q.  Did you retain any documents in your personal

 9 possession when you retired?

10      A.  What type of documents?

11      Q.  That you originally had during your employment

12 at the Department.

13      A.  No.

14      Q.  You were happy to leave them behind?

15      A.  I had no use for them.

16      MS. WALKER:  I think the practice is we don't mark

17 statutes as exhibits; is that correct?

18      MR. STRUMWASSER:  Correct.

19      MS. WALKER:  I'm going to show you an Insurance

20 Code Section 12921.1.

21      THE WITNESS:  Thank you.

22      MS. WALKER:  Q.  Are you familiar with this

23 Insurance Code?

24      MR. STRUMWASSER:  I think the practice is you let

25 the witness --
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 1      THE COURT:  Look at it first.

 2      MS. WALKER:  Okay.

 3      THE WITNESS:  Did you want me to read this entire

 4 five pages?

 5      MS. WALKER:  I think your counsel might have

 6 wanted you to do that.

 7      MR. STRUMWASSER:  Is there some portion of this

 8 that you would like her to focus her attentions on?

 9      MS. WALKER:  Yes.

10      MR. STRUMWASSER:  Why don't you tell her that and

11 let her read that --

12      MS. WALKER:  Well, you interrupted and said you

13 wanted her to be able to --

14      THE COURT:  That's not what happened.  Let's not

15 start this.

16          Clearly she's wondering if you are familiar

17 with (a)(4).

18      MR. STRUMWASSER:  I think the Judge is waiting for

19 your answer.

20      THE WITNESS:  Oh, I'm sorry.

21          I probably was familiar with it at the time

22 when I was working.

23      MS. WALKER:  Q.  But you don't recall if you were

24 now?

25      A.  No, I don't -- no.
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 1      Q.  I'd like to ask you some questions about the

 2 complaint process and procedures.

 3          During your tenure from 1989 to 2009,

 4 approximately how many complaints did you handle?

 5      A.  I couldn't say.

 6      Q.  Thousands, right?

 7      A.  Probably.

 8      Q.  And did you continue to process complaints

 9 right up to the end when you retired?

10      A.  To some extent, yes.

11      Q.  And when you say "to some extent," what else

12 were you doing besides processing complaints at the

13 last two years, say, of your employment with the

14 Department?

15      A.  I was doing special projects, like interagency

16 meetings and assignments, reviewing pending

17 legislation, doing bill analysis.  What else?  Doing

18 audits, a lot of other different assignments.

19      Q.  And you mentioned that you, as a senior

20 compliance officer, handled complex claims?

21      A.  Yes.

22      Q.  How did the claim get identified as a complex

23 claim and make its way to you?

24      A.  Our cases were assigned by supervisory staff.

25      Q.  So we're focusing on that period 2007 to 2009.
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 1 Who was the supervisory staff who decided what

 2 complaints would come to you?

 3      A.  The way the mail was sorted, it was first,

 4 like, the health complaints would be pulled out of the

 5 mail that was received for that day.  And then it would

 6 go to the supervisor of the unit, Janelle.  And then

 7 she would assign them.

 8      Q.  You mentioned that you worked on special

 9 projects as well during those last two years, correct?

10      A.  Yes.

11      Q.  Did any of the special projects pertain to

12 PacifiCare?

13      A.  Yes.

14      MR. STRUMWASSER:  Specifically?

15      MS. WALKER:  Q.  And what were those projects?

16      A.  The corrective action plan.

17      Q.  Corrective action plan for what?

18      A.  For PacifiCare.

19      Q.  And you're referring to it as a singular

20 corrective action plan for PacifiCare.  What was

21 encompassed in that plan?

22      A.  Trying to resolve some of the issues that led

23 to the thousands of complaints that were coming in.

24      Q.  When you say "the thousands of complaints that

25 were coming in," what are you referring to?
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 1      A.  Consumer complaints, provider complaints.

 2      Q.  Did you personally ever see thousands of

 3 complaints come in during the last two years of your

 4 employment related to PacifiCare?

 5      A.  Yes.

 6      Q.  How did you see them?

 7      A.  On -- on one particular complaint that I

 8 reviewed, and there were reported 13,000 complaints.

 9      Q.  You saw -- so to break your answer down and

10 ask you a couple questions about it, you saw particular

11 complaints, correct?

12      A.  What came in was a computer printout of all

13 the complaints.

14      Q.  Is that all you saw regarding these thousands

15 of complaints was a computer printout?

16      A.  On that particular inquiry, yes.

17      Q.  What do you mean by "that particular inquiry"?

18      A.  That particular inquiry was California

19 Emergency Physicians.  And the organization filed the

20 complaint.  And the -- I didn't get the individual

21 provider complaints that are a part of that

22 organization.  I got a printout.  And the PacifiCare

23 people that we were working with acknowledged that

24 number.

25      Q.  What was that number?
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 1      A.  About 13,000 claim complaints.

 2      Q.  So your testimony is that CEP provided a

 3 computer printout of 13,000 complaints that you

 4 physically saw?

 5      A.  I saw the printout, yes

 6      MS. WALKER:  Has that been produced?

 7      MR. STRUMWASSER:  I assume so, yeah.  I mean, as

 8 far as I know.  To the extent there is such a printout,

 9 I am confident it's been produced.  Apparently it was

10 also provided to PacifiCare.

11      MS. WALKER:  We ask that it be produced if it

12 hasn't been.

13      MR. STRUMWASSER:  I wouldn't know where to look.

14 I mean, the problem we have here is that this is -- I

15 am assuming that it was in the CEP complaint file which

16 was produced.

17      THE COURT:  Well, you're going to have to look for

18 it and see if you have it, and then let me know.

19      MS. WALKER:  We will.  Okay.

20      Q.  So to go back to the origin of this line of

21 questioning, my question to you was you were referring

22 to a corrective action plan that was for PacifiCare

23 that was one of your special projects.  Other than this

24 complaint by CEP, what else was the subject of that

25 corrective action plan?
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 1      A.  The CEP complaint, that was just a -- you

 2 know, a consumer complaint, a provider complaint.  And

 3 it was just brought up at some of the meetings we had

 4 with PacifiCare staff in resolving -- you know, trying

 5 to get that particular -- it was a unique situation.

 6 But the other -- the Pacific -- you're asking about the

 7 other thousands of PacifiCare complaints?  I didn't

 8 handle those.

 9      Q.  Did you ever -- what makes you think there

10 were others, thousands of other complaints that you did

11 not handle?

12      A.  From information from other people working on

13 PacifiCare issues.

14      Q.  Who were those people?

15      A.  Steve Brunelle, Bob Masters, Nicoleta Smith.

16      Q.  Anyone else?

17      A.  No, not that I'm aware of.

18      Q.  And what did Steve Brunelle tell you about

19 these thousands of complaints?

20      A.  I mean, that's -- the receipt of that large

21 number of complaints is what triggered further

22 activities, more focused activities on PacifiCare.

23      Q.  Well, my question asked what did Mr. Brunelle

24 tell you about these complaints?

25      A.  Other than that I have a lot of complaints
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 1 from PacifiCare, I don't -- I don't recall anything.  I

 2 mean, I don't know really what you're asking.

 3      Q.  So you don't recall Mr. Brunelle telling you

 4 that there were thousands of complaints against

 5 PacifiCare, correct?

 6      A.  There was written documentation, and there was

 7 discussion in the bureau and with PacifiCare people

 8 that indicated that there were thousands of complaints.

 9      Q.  I think that's nonresponsive to my question.

10 So just listen to my question.

11      A.  Okay.

12      Q.  You don't recall Mr. Brunelle telling you that

13 there were thousands of complaints against PacifiCare,

14 correct?

15      A.  I'm -- if I recall right now, what

16 specifically he said, and when he said it, no.

17      Q.  And as far as Bob Masters, what did he tell

18 you about -- did he ever say to you that there were

19 thousands of complaints against PacifiCare?

20      A.  I'm sure, like I said, you know, in

21 discussions with the people working on the PacifiCare

22 project, you know, the fact that we were working on a

23 project like that, you know, indicated that there was a

24 substantial number of complaints.  And the complaints

25 were discussed, you know, as to volume.  Some of the --
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 1 and the complaint issues.

 2      Q.  So it's correct that you do not recall Bob

 3 Masters ever telling you that there were thousands of

 4 complaints against PacifiCare, correct?

 5      A.  I'm sure he did.  As I said, I'm sure Steve

 6 did and that it was discussed.  Like I said, when or

 7 exactly, you know, the words they said, I don't recall.

 8      Q.  So it's possible they never used the term

 9 "thousands," correct?

10      A.  No.

11      Q.  And Nicoleta Smith, what did she tell you

12 about -- what did she ever state to you about the

13 number of complaints against PacifiCare?

14      A.  Again, it was discussion of the whole issue

15 and the same thing, you know.  I don't know

16 specifically when or what wording, but, you know, it

17 was -- it was widely known throughout the bureau that

18 there were thousands of complaints.

19      Q.  And you have no personal knowledge of those

20 thousands of complaints?

21      A.  Other than the 13,000 that I was aware of from

22 CEP, and I don't recall what other PacifiCare

23 complaints I worked on, how many that added up to.

24 I --

25      Q.  So to go back to this corrective action plan
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 1 for PacifiCare that you said was one of your special

 2 projects, what else were you -- describe for me what

 3 your functions were on that project.

 4      A.  We would meet either in person or by telephone

 5 conference with different representatives of

 6 PacifiCare, and they would -- we would discuss some of

 7 the claims processing problems that, you know, we were

 8 seeing and that they acknowledged and what they were

 9 doing to correct it.

10      Q.  And you're referring to a "we."  Who are you

11 referring to?

12      A.  Steve, Bob and Nicoleta.

13      Q.  So you four people were -- comprised a team

14 that was handling the corrective action plan for

15 PacifiCare?

16      A.  We were working with PacifiCare on that, yes.

17      Q.  And you personally -- let me re-ask that

18 question.

19          What did you personally do on that project?

20      A.  I participated in the discussions, offered

21 information, asked questions.

22      Q.  Did you have written communications with

23 PacifiCare, you personally?

24      A.  We would receive copies of e-mails, other

25 materials that they would hand out or mail over.
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 1      Q.  Did you personally have any written

 2 communications with PacifiCare where you were sending a

 3 communication to PacifiCare?

 4      A.  Other than on a -- for a particular complaint

 5 file, I believe most of the correspondence was handled

 6 by Nicoleta on the corrective action plan.

 7      Q.  Did you ever handle a specific complaint,

 8 consumer or provider, for PacifiCare?

 9      A.  Did I receive complaints against PacifiCare?

10 Yes.

11      Q.  My question was, you know -- and I don't know.

12 Maybe you're answering it by saying -- when you use the

13 word "received" them.  But one of your functions was to

14 actually get a complaint and process it through

15 conclusion, correct?

16      A.  Yes.

17      Q.  So my question is did you ever do that with

18 complaints involving PacifiCare?

19      A.  Yes.

20      Q.  During what period of time did you do that?

21      A.  I mean, I handled health complaints since

22 1989, so I don't know which specific PacifiCare

23 complaints I handled, you know, during that 20-year

24 period.

25      Q.  During the -- let's focus on the last two
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 1 years that you were at the Department.  During that

 2 period, and when you were in the health unit after the

 3 reorganization, did you process any complaints, you

 4 actually handling the complaints from start to finish,

 5 for PacifiCare?

 6      A.  Yes, I handled complaints against PacifiCare.

 7      Q.  So when you were referring to those claim

 8 files -- or excuse me, the complaint files in your

 9 cubicle, some of those related to PacifiCare?

10      A.  At some point, yes.

11      Q.  And about how many complaints during those

12 last two years related to PacifiCare did you,

13 personally, handle?

14      A.  I don't know the number.

15      Q.  Give me an approximation.

16      A.  I can't.

17      Q.  So you don't know if it was 4 versus 40?

18      A.  I can recall two.  I'm sure there were more.

19      Q.  Why are you sure there were more?

20      A.  Because I know I handled more, but I don't

21 know how many.

22      Q.  What were the two that you recall?

23      A.  California Emergency Physicians, Capitol

24 Urology.

25      MS. WALKER:  I don't know if anyone else is ready
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 1 for a break.

 2      THE COURT:  Sure, we can take a break.

 3          (Recess taken)

 4      THE COURT:  Okay.  We'll go back on the record.

 5      MS. WALKER:  Q.  Ms. Love, we were talking before

 6 the break about a couple of complaints related to

 7 PacifiCare that you handled.  And you identified two,

 8 one related to CEP and one related to Capitol Urology.

 9 I'm going to ask you about those.  What was the nature

10 of the complaint that Capitol Urology made?

11      A.  I think that was the one where the checks --

12 the payment checks were misdirected to an old address.

13 And then also, there's a question about the payment

14 rate, I believe.  I can't quite remember the details of

15 that one, but I think that's what it was about.

16      Q.  Tell me about the actions you took regarding

17 the complaint.  What did you do?

18      A.  That one, they had submitted individual claim

19 complaints.  And I opened up files for each of those.

20      Q.  What line of business was that?

21      A.  That was health.

22      Q.  But what line of PacifiCare's business?  Was

23 it an HMO?  Was it a --

24      A.  PPO.

25      Q.  And you say you opened up individual claim



15774

 1 complaints?

 2      A.  Yes.

 3      Q.  And does that mean by date of service per

 4 patient?

 5      A.  By patient.

 6      Q.  How many patients were involved?

 7      A.  I can't remember how many files.

 8      Q.  Was it less than ten?

 9      A.  I'm not sure.

10      Q.  And after you set up those individual files,

11 tell me what you did.

12      A.  Just went through the regular complaint

13 process, initiating an inquiry to the insurance company

14 and just following the whole process, you know, notify

15 the complainant that we opened the complaint, wait for

16 the company's response, reviewing the responses, and,

17 based on the information and the response, you know,

18 that would dictate what further steps we would take.

19      Q.  And how was that complaint concluded?  What

20 did you decide?

21      A.  The issue was resolved.  There were -- I think

22 that was the one where the company -- I mean, the

23 provider had indicated that there were other complaints

24 that they had not filed.

25          And I think they worked individually directly
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 1 with the company once the -- you know, that initial

 2 review process started.

 3      Q.  So that complaint was resolved without any

 4 violation finding by you, correct?

 5      A.  There -- pretty sure there were some

 6 violations because it appeared that the company records

 7 hadn't been updated.  And --

 8      Q.  Did you -- excuse me.  I didn't mean to

 9 interrupt you.

10      A.  Yeah, that the records hadn't been updated.

11 And also the issue of the coding.

12      Q.  What about the issue of the coding?

13      A.  There's an allegation of down coding.

14      Q.  And my question to you was, was that complaint

15 resolved without any finding of violation, meaning you

16 never sent a letter to PacifiCare saying, "We are

17 citing you for these violations in connection with this

18 complaint"?

19      A.  No, I did not write a violation letter.

20      Q.  What kind of conclusion letter did you write

21 to PacifiCare?

22      A.  I didn't write a letter to PacifiCare.

23      Q.  When a complaint comes in regarding a health

24 plan, is one of the steps in handling the complaint to

25 send a written -- send a writing to the company telling
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 1 the company how it is resolved?

 2      A.  No.

 3      Q.  What are the ways that a complaint can be

 4 resolved?  What are your options?

 5      A.  You mean if it's -- if the claim was denied

 6 and now it's paid?

 7      Q.  No.  From the point of view of the

 8 Department --

 9      A.  Mm-hmm?

10      Q.  -- you get a complaint, and you're working up

11 the file.  And this one you've testified you never sent

12 a violation letter to PacifiCare citing them for

13 anything.

14          I asked did you sent a letter telling them,

15 for example, the complaint was not justified?

16      A.  No, we don't do that.

17      Q.  You don't send letters to plans telling them

18 the complaint is not justified when it's not justified?

19      A.  Not in the claims handling process, no.

20      Q.  What are you referring to -- did you say

21 "claims handling process"?

22      A.  Claims review process, complaint review

23 process.

24      Q.  So the complaint review process, in this case

25 it was a provider complaint, correct?
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 1      A.  Yes.

 2      Q.  Describe for me that process.

 3      A.  I don't recall all the steps anymore.  But we

 4 initiate a complaint to the company, we review the --

 5 the initial response.  If it's resolved or the company

 6 has supported its position or whatever, then, you know,

 7 we either close the file or follow up with the

 8 insurance company.

 9          We give the complainants periodic status

10 letters as warranted.  And then we -- when the file is

11 closed, we'll provide the complainant with the results

12 of our review.

13      Q.  So you only provide the complainant with the

14 results, not the plan?

15      A.  Yes.

16      Q.  And in this case, what did you inform the

17 complainant about the resolution of this?

18      A.  I believe I advised them that it appeared that

19 the complaints that we had were resolved and, if you

20 had any other issues or questions, to please contact

21 us.

22      Q.  Now, to go to the CEP complaint that you

23 handled.

24      A.  Yes?

25      Q.  What was the nature of the complaint?
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 1      A.  The CEP had been attempting to work with

 2 PacifiCare, and so other -- on the underwritten PPO

 3 claims and other UHC plans like Medicare claims,

 4 self-funded claims and just all kinds of complaints for

 5 several months.  And they weren't able to get the

 6 matter resolved.

 7          I'll say that complaint was referred to us

 8 from the Department of Managed Healthcare.

 9      Q.  And why was it referred to you from the

10 Department of Managed Healthcare?

11      A.  According to the information, the HMO part of

12 PacifiCare, there was some issues there.  And the

13 underwritten and ASO and other complaints were referred

14 to us to review and respond to.

15      Q.  And how did you resolve that complaint?

16      A.  Actually, it -- it wasn't fully resolved.  As

17 I previously stated, this was a unique situation.  CEP

18 is -- it's an organization of emergency room

19 physicians.  And I guess it's headquartered in

20 California, but it has members in other states.

21          And I guess the organization does the billing

22 for the member providers.  And there was just a

23 complete breakdown.  The complaint alleged there was,

24 like, a complete breakdown in correctly paying the

25 thousands of claims that they had submitted.  And they
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 1 just -- a lot of billing and accounting issues.

 2          And basically it started when a new payment

 3 increased, a rate increase or something -- as I recall,

 4 when a new payment rate was to go in effect.  And

 5 apparently that was around the time of the change in

 6 ownership -- or I mean the change in computer systems

 7 from the buyout.  And it was just, like, systemic

 8 problems.

 9      Q.  So you never wrote a letter to PacifiCare

10 citing PacifiCare for any violations in connection with

11 the CEP claim, correct?

12      A.  No, because, number one, it wasn't -- that

13 file wasn't completely clear.  It wasn't -- not clear.

14 It wasn't -- to me, it wasn't completely resolved.

15          CEP was working outside of the complaint

16 process with the various individuals at PacifiCare and

17 UnitedHealthcare on a lot of the issues.

18          But I did -- as far as I could tell, some type

19 of settlement on a portion of the claims was made.  And

20 there were a lot of accounting issues.  And basically,

21 before it could be re- -- you know, completely

22 resolved, it was like out of the scope of what we could

23 do to help.

24          But I didn't consider that claim fully

25 resolved, and, as such, I didn't do a violation letter.
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 1      Q.  So on the two complaints that you handled

 2 against PacifiCare, you never wrote a single violation

 3 up for PacifiCare for either one, correct?

 4      A.  Yes.

 5      Q.  I'd like you to look at a document we

 6 previously marked as an exhibit, 5085.

 7          If you want to take a moment and look at that,

 8 I'm going ask you some questions about specific pages.

 9 But overall, I'm going to ask you if you're familiar

10 with the document.  Let me know when you're ready.

11      A.  I've seen this before, yes.

12      Q.  And it's entitled "CSB Health Unit Procedures

13 Manual."

14      A.  Yes.

15      Q.  When did you see it before?

16      A.  Probably when it was handed out.  I'm sure I

17 referenced it at some time since it was received.

18      Q.  Did you have any hand in creating this

19 document?

20      A.  No.

21      Q.  Who did create it, to your knowledge?

22      A.  I don't -- I don't recall.

23      Q.  And is this something that you -- say during

24 the last two years of your work, is this something that

25 you referred to on a regular basis?
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 1      A.  I -- on a regular basis, probably not.

 2      Q.  Do you recall ever consulting it during your

 3 last two years?

 4      A.  I'm sure I did.

 5      Q.  For what kinds of reasons would you turn to

 6 it?

 7      A.  Depending on what information I was looking

 8 for.  You know, it varies.

 9      Q.  Do you recall any examples of the types of

10 information you would look for in it?

11      A.  Maybe referring to codes or something,

12 different codes.

13      Q.  Can you point to the page with the codes that

14 you're talking about?

15      A.  A lot of this I would have separate, you

16 know, separate copies.

17          Like the special handling codes.

18      Q.  What page are you referring to?

19      A.  Page Roman Numeral -- I think it's 44, xliv.

20 Is that 44?  Appendix G.

21      Q.  Give me a moment, and I'll catch up with you.

22          So Appendix G, "Special Handling Codes"?

23      A.  Yes.

24      Q.  Page xliv?

25      A.  Yes.
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 1      Q.  What are these codes for?

 2      A.  For coding the different -- when you're

 3 entering the data online about a specific complaint,

 4 just say if it's a -- if you can ascertain that it's a

 5 complaint involving a senior citizen, you put a "10X"

 6 in the appropriate special handling field and that kind

 7 of thing.

 8          These are codes -- these are codes that we

 9 enter online when we're processing a consumer complaint

10 or a provider complaint.

11      Q.  And you enter many codes for each complaint,

12 correct?

13      A.  Yes.

14      Q.  And the codes allow the Department to track

15 the nature of the complaint, the resolution of the

16 complaint; is that correct?

17      A.  That was one of the things it would do, yes.

18      Q.  What were the other things that entering the

19 codes would do?

20      A.  For the consumer complaint studies, the volume

21 of complaints against a particular insurance company.

22 There are a lot of different -- we didn't always deal

23 with the -- as line staff, we didn't really deal with

24 those reports.

25      Q.  If you wanted to see a report, were you able
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 1 to generate one online?

 2      A.  No.

 3      Q.  If you wanted to see a report, what would you

 4 have to do?

 5      A.  If -- I mean, the types -- I mean, I can't

 6 recall any type of report that I would need.  And if we

 7 did for some project or something, it was requested

 8 either through bureau management or bureau management

 9 would go to the IT area and request it.

10      Q.  Did you look at any reports that were

11 generated from these codes that were inputted on

12 complaints related to PacifiCare?

13      MR. STRUMWASSER:  As to time.

14      MS. WALKER:  Q.  In the last two years?

15      A.  I don't recall.

16      Q.  So you may have?

17      A.  It's possible.  I don't recall.  I don't --

18      Q.  Did you have printouts of any reports in your

19 cubicle related to PacifiCare?

20      A.  I don't recall having any.  No.

21      Q.  When was the last time you received training?

22      MR. STRUMWASSER:  On what?

23      MS. WALKER:  Q.  At the Department.

24      THE COURT:  On what?

25      MS. WALKER:  Q.  On your duties.
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 1      A.  Which -- I mean, I do a lot of different -- I

 2 did a lot of different things.  Just, like, the

 3 legislative inquires, probably had training -- did

 4 periodic refresher training on that.

 5          I remember we had a training class on provider

 6 handling, provider complaints.  I don't know exactly

 7 when.

 8          You know, we did have training on different

 9 aspects of our routine workload, but I don't know the

10 specific dates.

11      Q.  So in the last two years that you were at the

12 Department, you think that possibly you received

13 training regarding provider complaints?

14      A.  Yes.  Yes, we did, yes.

15      Q.  You're certain of that?

16      A.  Yeah, because I don't think we were doing --

17 yeah, we weren't doing provider complaints before.

18      Q.  What did that training consist of?

19      A.  Going over -- I think it's in here.

20          Oh, yeah, here, Section 3.

21      Q.  What page are you looking at?

22      A.  I was looking at the index.

23      Q.  So my question was, what training did you

24 receive regarding the provider complaints?  And you're

25 pointing to Section 3 in the manual that's Exhibit
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 1 5805?

 2      A.  This describes the training, what was gone

 3 over in the training.  Yeah.

 4      Q.  So the content of the training is set out in

 5 Section 3 of this manual; is that correct?

 6      A.  I'm trying to find the page.  I don't know the

 7 page.

 8      THE COURT:  They're not -- the pages are not

 9 numbered.

10      MR. STRUMWASSER:  It's actually worse than that I

11 think.

12      MS. ROSEN:  It is worse than that.

13      THE COURT:  Okay.  Some of the pages are Roman

14 numeraled.  Yeah, xxviii?

15      THE WITNESS:  Roman Numeral 28.

16      MS. WALKER:  Q.  Well, the question that I asked

17 you was, so the content of the training is set out in

18 Section 3 of this manual; is that correct?

19      A.  Yes.

20      Q.  What did the training consist of?  I

21 understand the content is in this manual, but tell me

22 about what training consisted of.

23      A.  The health unit met in the conference room and

24 went over the regulation, went over the procedures on

25 how to handle the inquiries.
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 1      Q.  How long did the meeting take?

 2      A.  I believe it was -- might have been more than

 3 one day.  I'm not -- I can't remember.

 4      Q.  And who ran the meeting?

 5      A.  I think it was Janelle and -- I can't remember

 6 who else was -- different people took the lead on going

 7 over certain sections.

 8      Q.  Besides Janelle, do you recall any of the

 9 people who took the lead on going over certain

10 sections?

11      A.  I'm sure Bob was one.  And I probably did

12 something.  I'm not sure.

13      Q.  Do you recall what you gave training on?

14      A.  Not the specific sections, not now.

15      Q.  So were you wearing two hats when you were

16 there: one to be trained, and then you presented some

17 training on a topic?

18      A.  Certain aspects of the training, I would -- I

19 would go over.  That's what -- you know, that was part

20 of our duties, yes.

21      Q.  How many people were involved in the training

22 as attendees?

23      A.  The entire unit, which was probably -- I think

24 it was ten, ten people.  I don't know who else was

25 there because some of our training classes, depending
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 1 on the topic, the other senior compliance officers

 2 participated -- in all training.

 3      Q.  This was a new event for the Department, to

 4 handle provider complaints, correct?

 5      A.  Yes.

 6      Q.  The reason for that was there was new

 7 legislation that just allowed it?

 8      A.  Yes.

 9      Q.  Allowed providers to make complaints?

10      A.  Yes.

11      Q.  So you were all newbies at handling

12 complaints?

13      A.  Complaints from providers, yes.  But

14 basically, the issues were all the same as consumer

15 complaints.

16      Q.  Now, another question on the CEP complaint

17 that you handled, was it correct that those providers

18 were contending they were entitled to balanced billing?

19      A.  No.

20      Q.  Is it correct that --

21      A.  Not on the -- on the PPO claims that I

22 reviewed, that wasn't an issue.  I never heard that

23 issue before -- I mean, that contention before.

24      Q.  Did you hear of CEP complaining about balanced

25 billing on any line of business?
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 1      A.  No.  The issue was that the company was not

 2 paying the claim at the correct reimbursement rate.

 3      Q.  And on the correct reimbursement rate, was CEP

 4 contending they were entitled to customary and

 5 reasonable?

 6      A.  They were entitled to the agreed-upon rate in

 7 their contract.  That was what I -- that was the issue

 8 that I was addressing.  And it turned out that the

 9 reason that they weren't being properly paid was

10 because of system problems.

11      Q.  So it's your belief that CEP had a contract

12 with PacifiCare?

13      A.  They were contracted providers, yes.

14      Q.  And what's the basis of your understanding for

15 that?

16      A.  From information from CEP and information from

17 PacifiCare.

18      Q.  Isn't it correct that the emergency services

19 claims that CEP had were simply because the member

20 happened to need emergency services and not because of

21 any contract?

22      MR. STRUMWASSER:  I confess, I don't understand

23 that question.

24      THE COURT:  Did you understand the question?

25      THE WITNESS:  No.
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 1      THE COURT:  All right.  You need to rephrase.

 2      MS. WALKER:  Okay.

 3      Q.  A member of a health plan may have to receive

 4 emergency service from a provider that is not

 5 contracted with the plan, correct?

 6      A.  Yes.

 7      Q.  And isn't it the case that the CEP claims were

 8 for members who had obtained emergency services from

 9 CEP, yet CEP was not a contracted provider?

10      A.  That's not my understanding of the complaints.

11      Q.  And are you aware of a California Supreme

12 Court case called "Prospect"?

13      A.  No.

14      Q.  Are you aware of California case law that

15 resolved the -- or addressed the issue of the rate at

16 which noncontracted emergency services providers could

17 be reimbursed?

18      A.  No.

19      Q.  In this exhibit, 5085, if you look on Roman

20 Numeral Page 5, which is towards the front of the

21 document.  I'm going to direct your attention to the

22 last sentence in Roman Numeral 1, "Overview."

23          "The work process goal is to obtain complete

24 documentation of a file" -- "of a case file in 30 days

25 or less and to complete all review determinations and
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 1 close the case within 30 days of receiving the complete

 2 documentation."

 3      A.  Yes.

 4      Q.  Were you familiar with that work process goal

 5 when you were at the Department?

 6      MR. STRUMWASSER:  Irrelevant.

 7      THE COURT:  What's the relevancy?

 8      MS. WALKER:  She was handling complaints, and I

 9 think we have a right to know if she understood the

10 time frames involved and when they should be completed.

11      MR. STRUMWASSER:  That's not the Department's TATs

12 that were at issue here.

13      THE COURT:  I don't understand.  You're not

14 connecting it to something of evidentiary value.  Why

15 do you need to know that?

16      MS. WALKER:  I think when we go into asking about

17 complaints that were reworked and reopened, whether

18 that was out of the norm for the Department, this is a

19 foundation to lay.

20      MR. STRUMWASSER:  She has the policy.  There's

21 been plenty of testimony about the trend analysis, that

22 it was done subsequently.  They can argue from all that

23 if they want.  But I don't think there's any need to

24 determine whether Ms. Love is familiar with this

25 policy.
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 1      THE COURT:  I'll allow it.  It's preliminary.

 2      MS. WALKER:  Thank you.

 3      Q.  Do you need the question back?

 4      A.  No.  You're asking was I aware of this -- this

 5 sentence?  Yes.

 6      Q.  Was this a goal that was routinely met when

 7 you were handling complaints?

 8      MR. STRUMWASSER:  Irrelevant.

 9      THE COURT:  Sustained.  Let's move on.

10      MS. WALKER:  Your Honor, if we want to lay a

11 foundation to show that the --

12      THE COURT:  You asked a general question of a

13 specific person.  Sustained.  Move on.

14      MS. WALKER:  Q.  Let's look at Page Roman Numeral

15 28, xxviii.

16          Did you find that?

17      A.  Yes.

18      Q.  And I'm going ask you to look at the last

19 sentence in Roman Numeral 1, "Overview."  And this is

20 pertaining to provider complaints, correct?

21      A.  Yes.

22      Q.  And it states, "The work process goal is to

23 obtain all documentation pertaining to a case file in

24 45 days or less.  All necessary reviews, determination,

25 and the closure of a case should be" -- and we have
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 1 "should be" twice -- "completed within 45 days of the

 2 receipt of all pertinent documentation," correct?

 3      A.  Yes.

 4      Q.  Is that a goal that you were aware of when you

 5 were handling provider complaints?

 6      A.  Yes.

 7      Q.  And was that a goal that was routinely met?

 8      MR. STRUMWASSER:  Irrelevant.

 9      THE COURT1:  Sustained.

10      MS. WALKER:  Q.  During the last two years that

11 you were with the Department, how long on average did

12 it take to close a consumer file complaint?

13      A.  It depended.

14      THE COURT:  Did it take her?

15      MS. WALKER:  I'm talking generally.

16      THE COURT:  Well, you haven't established any kind

17 of -- she was not somebody who would have necessarily

18 known that.  You haven't established a foundation for

19 that.

20      MS. WALKER:  Q.  Did you have any information

21 about -- in the health unit during the last two years,

22 about the average time that it took to complete a

23 consumer complaint file?

24      A.  No.

25      Q.  For you, did you have an average time?



15793

 1      A.  No.  There -- no.

 2      Q.  How about for a provider file?  Did you have

 3 any information about, overall in your unit, how long

 4 it took to complete a provider complaint file?

 5      A.  No.

 6      Q.  Was there an average time for yourself?

 7      A.  No.

 8      Q.  I'd like you to look at Page xlv.  Did you

 9 already find it?

10      A.  Yes.

11      Q.  Okay.  So we talked a moment ago about the

12 2007 consumer complaint study, using codes for that

13 study.  Are these the codes that were used?

14      MR. STRUMWASSER:  I don't recall that testimony,

15 but with that -- except for that preamble, I have no

16 objection to the question.

17      THE COURT:  All right.

18      THE WITNESS:  I'm sorry.  I didn't --

19      MS. WALKER:  Q.  Okay.  I recall it.  But let me

20 go back over it.

21          You testified earlier that, when you're

22 handling a complaint file, you input various codes

23 regarding the complaint so that various information can

24 be tracked.  And you identified the consumer complaint

25 study as one of those studies for which the codes were
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 1 entered, correct?

 2      A.  Yes.

 3      MR. STRUMWASSER:  One of the purposes for which

 4 the codes were captured; I think that's the testimony.

 5      THE COURT:  Yes.

 6      MS. WALKER:  Q.  So my question is, looking at

 7 this page here, xlv, these are the codes that pertain

 8 to the consumer complaint study?

 9      A.  Yes.

10      Q.  And you entered those, correct, for each

11 complaint you handled?

12      A.  When the files closed, yes.

13      Q.  Do you have any knowledge about whether the

14 other folks in your unit did the same thing?

15      A.  It's part of the claims handling review

16 process, complaint review process.

17      Q.  Did you ever review any of the reports

18 generated from this 2007 consumer complaint study?

19      MR. STRUMWASSER:  Your Honor, that's the problem.

20 She's constantly referring to "this 2007 consumer

21 complaint study."  There's no testimony or --

22      THE COURT:  The one on this page, is that what

23 she's talking about?

24      MS. WALKER:  Q.  Let me ask a foundational

25 question.  What do you understand that to refer to when



15795

 1 it says "2007 consumer complaint study"?

 2      A.  I don't know what that's referring to.  These

 3 are the -- I guess maybe -- I don't know, other than

 4 that these were the codes that were in use in 2007.

 5 Because a complaint study would be more specific to --

 6 it would be for a specific company and would be

 7 published online.

 8      Q.  So this table here, you input these codes for

 9 every file that you handled, but you didn't understand

10 why you were doing that?

11      MR. STRUMWASSER:  Objection, misstates --

12      THE COURT:  Sustained.

13      MS. WALKER:  Q.  Can you explain to me why you

14 inputted them?

15      MR. STRUMWASSER:  Asked and answered.

16      THE COURT:  Sustained.

17      MS. WALKER:  Q.  How was the data that you

18 inputted with these consumer complaint study codes used

19 by the Department, if you know?

20      A.  It's used to create reports that were -- there

21 was a whole -- several steps involved before the final

22 results were published.

23      Q.  And is there a report called the "Consumer

24 Complaint Study"?

25      A.  Yes, that's what goes on -- I know that's what
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 1 goes online.

 2      Q.  And when was the first year such a study was

 3 done?

 4      A.  I don't know.

 5      Q.  Have they been done as long as you can recall?

 6      A.  I know they've been done for several years.  I

 7 don't know when they started.

 8      Q.  And did they start before 2007?

 9      A.  Yes.

10      Q.  And so for the codes that are shown on this

11 page, were these new codes for 2007?

12      A.  I don't recall.

13      Q.  And did you see any of the reports generated

14 related to the consumer compliant study?

15      A.  I don't recall really looking at them.  I

16 wouldn't really -- I wouldn't really have any need to

17 look at them, specific need to look at them.

18      Q.  I'm going to show you another exhibit that was

19 already marked.  This is 5202.

20          Is this one of the documents that you looked

21 at to prepare for your deposition?

22      MR. STRUMWASSER:  Objection.

23      MS. WALKER:  Q.  Excuse me -- your trial, for your

24 trial testimony?

25      MR. STRUMWASSER:  Objection, objection.  The only
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 1 documents she's looked at are the documents we showed

 2 her.  Those are work product.

 3      THE COURT:  Is that correct?  The only documents

 4 you looked at were documents that were produced by the

 5 attorney?

 6      THE WITNESS:  As far as I know, I can recall, yes.

 7      THE COURT:  You can ask her if she's ever seen

 8 this before outside of that.  She's on the "To" line.

 9      MS. WALKER:  Q.  You saw this document on or about

10 the dates referenced in it, right?

11      A.  I was copied on it.  Yes.

12      Q.  And looking down at the bottom e-mail from

13 David Stolls, is this in reference to what you

14 testified to as the special project that you were on,

15 the corrective action plan project?

16      A.  Let me read it.  I don't recall this.

17          Can you repeat your question?

18      Q.  I asked, looking at this bottom e-mail from

19 David Stolls, was this in reference to what you

20 testified to was the special project you were working

21 on that you called the corrective action project?

22      MR. STRUMWASSER:  And that question has now been

23 asked and answered.  She said "I don't recall."

24      THE COURT:  I don't remember that.  I'm sorry.

25      MS. EVANS:  She said, "Let me read it."  She
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 1 needed to read the document before she answered.

 2      THE COURT:  One at a time.  What is this?

 3      MS. EVANS:  I'm sorry.  I apologize.

 4      THE COURT:  I believe she hasn't answered that

 5 question.  I'll allow it.

 6      THE WITNESS:  Okay.  The first sentence, he's

 7 talking about the PacifiCare -- PacifiCare conference

 8 call that I apparently participated in.  But then this

 9 other part of it is referencing some other issue.

10      MS. WALKER:  Q.  Well, let me try and get an

11 answer to the question that I asked.

12          Is this referencing the corrective action plan

13 special project that you testified earlier you were

14 working on?

15      A.  The first sentence, yes.

16      Q.  Okay.  And so that conference call with

17 PacifiCare was part of that corrective action plan

18 project?  Maybe --

19      A.  Most likely, yes.

20      Q.  Maybe from time to time I'll say "CAP" instead

21 of "corrective action plan."

22      A.  Yes.

23      Q.  Okay.  Then you say that the rest of it

24 pertained to some other issues.  What were those other

25 issues?
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 1      A.  It looked like Senator Yee requested something

 2 of the Department, and apparently it went through the

 3 ombudsman's office.  I don't recall what that was.  But

 4 that was -- appeared to be some other issues with

 5 PacifiCare and UnitedHealthcare.  I don't know what

 6 they were.

 7      Q.  You don't recall now what Senator Yee was

 8 asking about?

 9      A.  No.

10      Q.  In that paragraph that starts "Janet," it

11 says, "PacifiCare and UnitedHealthcare are presently

12 very visible insurers."  Did you understand that at the

13 time of this e-mail?

14      A.  I don't know exactly what he meant by that

15 statement.

16      Q.  And at the time of this e-mail, were you aware

17 that much time was being spent by the branch and Legal

18 in working with both of the companies and consumers and

19 providers and fixing the problems?

20      A.  I don't -- I don't recall what everybody was

21 doing and how much time they were spending.

22      Q.  Now, who was Janet Burger?

23      A.  She worked in the ombudsman's office.

24      Q.  What did you understand the ombudsman's office

25 to be?
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 1      A.  Someplace where the consumers or other

 2 people -- you know, like, for example, consumers could

 3 go and request assistance or clarification of some --

 4 something involving the Department.

 5      Q.  And then the ombudsman's office would give a

 6 response on behalf of the Department?

 7      A.  Sometimes.

 8      Q.  Well, in this -- you were copied on the top

 9 e-mail.  And it says, "The senator's office has

10 asked" -- excuse me.  Let me start a little bit before

11 that.

12          "Were you able to comment on how many such

13 complaints you had?"  Do you know what complaints were

14 being referred to?

15      A.  I don't know what the subject of the senator's

16 concerns were.  I don't --

17      Q.  Okay.  Then she goes on to say, "The senator's

18 office has asked that" -- i.e., the number of the

19 complaints -- and goes on to say, "I don't know whether

20 you want to answer it.  We can tell them that we don't

21 have any statistics if that is your preference."

22          At that time, did you know that the Department

23 did in fact have those statistics?

24      A.  I don't know what this memo is referencing, so

25 I couldn't comment.
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 1      Q.  At the time you received this memo, were you

 2 concerned that Ms. Burger was suggesting that the

 3 statistics would not be provided?

 4      A.  I don't recall this memo, and I don't know

 5 what she was referencing.

 6      Q.  Do you have an understanding as to why you

 7 were copied on it on Ms. Burger's e-mail?

 8      MR. STRUMWASSER:  There really is no foundation.

 9      THE COURT:  If she knows.

10      THE WITNESS:  I don't know why I was copied, no.

11 I don't know who initiated copying me.

12      MS. WALKER:  Q.  Now, back to that first paragraph

13 in the bottom e-mail, referring to "these difficult and

14 very important problems," what did you understand those

15 to be back in 2007?

16      A.  I don't -- like I said, I don't recall this

17 memo, and I don't really know what Dave was -- you

18 know, what he was referring to, I mean, you know, what

19 he meant.

20      Q.  By March of 2007 -- this was after the

21 reorganization had taken place and you were reporting

22 to Ms. Roy; is that correct?

23      A.  Probably, yes.  Like I said, I'm not clear

24 about dates.

25      Q.  I'm going to show you another exhibit, 5037.
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 1          This is called the "Healthcare Provider

 2 Complaint Manual."

 3          Can you take a look at that?  I'm going ask

 4 you if you're familiar with the document and then some

 5 specific questions.

 6          You know, on the inside page -- this one does

 7 have Bates numbers, by the way, on the bottom.  But on

 8 the inside page, there's a date at the top, February

 9 21st, 2006.  Does that reflect the date that this

10 manual was prepared?

11      A.  I don't know what that date --

12      Q.  On that page?

13      A.  I don't know.

14      Q.  Did you have a hand in preparing this manual?

15      A.  I don't think so, no.

16      Q.  And did you have a copy of this in your last

17 two years that you were with the Department?

18      A.  I should have had a copy, yes.

19      Q.  But you don't recall?

20      A.  I don't recall any of this material.

21      Q.  So do you know if you consulted this during

22 your last two years?

23      A.  If there was a need to, I probably did, yes.

24      Q.  Do you recall if you had need to?

25      A.  I don't remember, no.  Like I previously
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 1 stated, a lot of the reference material was, you know,

 2 split out from various manuals.  And the stuff that we

 3 used frequently, we kept, like, readily available

 4 instead of going through where stuff was stored.

 5      Q.  I'd like you to look at -- see these numbers

 6 in the lower right-hand corner?  I'm going to give you

 7 the last four digits or last five digits, 33294.

 8          And look at the section -- the very last

 9 paragraph pertaining to Section 10123.13.  I'm going

10 ask you to read that, and then I'm going to ask you a

11 question about that paragraph.  It continues over on to

12 the top of the next page.

13          Okay.  And that describes a type of notice

14 that the insurer must provide to the insured and to the

15 healthcare provider pertaining to a claim that was

16 contested or denied; is that correct?

17      A.  Yes.

18      Q.  And the purpose of this manual and this

19 description was to instruct the compliance officers as

20 to how to apply that amendment, correct?

21      MR. STRUMWASSER:  No foundation.

22      THE COURT:  Sustained.

23      MS. WALKER:  Q.  You testified you received this

24 in the course of your employment, this manual?

25      A.  I'm sure I did.
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 1      Q.  And the purpose of the manual was to assist

 2 the compliance officers with applying the code

 3 sections?

 4      MR. STRUMWASSER:  No foundation.

 5      MS. WALKER:  That's a question.

 6      THE COURT:  I'll allow it as a question.

 7      MR. STRUMWASSER:  I mean, I think, in fairness to

 8 the witness, can we have it phrased as a question?

 9      THE COURT:  Was it?

10      MR. STRUMWASSER:  Was that the purpose?  Was that

11 the question?

12      THE COURT:  But was that the purpose?

13      THE WITNESS:  I'm sorry.  Can you say it again?

14      MS. WALKER:  Q.  Yes.  I did ask a question.  And

15 if the intonation was not clear, I'll ask it again.

16          The purpose of the manual was to assist the

17 compliance officers with applying the code sections

18 addressed in it, correct?

19      A.  Yes.

20      Q.  So looking at this paragraph, I asked, was the

21 description -- and I ask again, was the description of

22 the notice for the purpose of instructing the

23 compliance officers how to apply this amendment?

24      MR. STRUMWASSER:  And just so we're clear here,

25 there is no foundation that she would know that.
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 1      THE COURT:  If you know.

 2      THE WITNESS:  I'm sorry.  Could you ask that last

 3 one again?  I'm sorry.  I was reading.

 4          (Record read)

 5      THE WITNESS:  This was -- yes.

 6      MS. WALKER:  Q.  And in your opinion, is that

 7 description adequate instruction?

 8      MR. STRUMWASSER:  Objection, no foundation.

 9 And --

10      THE COURT:  I'm going to sustain the objection.

11      MS. WALKER:  Your Honor, she used the manual.  She

12 was in the Department.  Her opinion as to whether the

13 instruction that she received was adequate or not -- I

14 think she does have foundation to give her opinion.

15      THE COURT:  You're -- no.  Sustained.

16      MS. WALKER:  Q.  Are there items that should be in

17 the notice that are not addressed in this paragraph?

18      A.  It depends -- depends on what -- the notice

19 you're talking about, there are a lot of things that --

20 you know, like, there are certain things that need to

21 be in the letter, certain things that need to be in the

22 EOB.

23          I'm not sure -- you know, to me, this says

24 that whatever you send to the provider who filed a

25 complaint, you also have to copy the insured patient,
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 1 the insured.

 2      Q.  Okay.  Let me ask my question again.

 3          Whether the -- are there items that are not

 4 included in this paragraph that should be in the

 5 notice?

 6      MR. STRUMWASSER:  You know, to the extent that's

 7 not asking for a legal conclusion, it's irrelevant.

 8      THE COURT:  All right.  I'm going to sustain the

 9 objection.

10      MS. WALKER:  The objection that it calls for a

11 legal conclusion?

12      THE COURT:  To the extent that it does, it's

13 sustained.  And her opinion about what needs to be in

14 there or not, you haven't set any kind of foundation

15 that this witness has anything important to say about

16 that issue.

17      MS. WALKER:  Q.  Well, one of your roles as a

18 senior compliance officer was to possibly cite plans

19 for violations of Section 10123.13, correct?

20      A.  Yes.

21      Q.  So it was important for you to have an

22 understanding as to what was required by the amendment

23 to that statute that is addressed in this paragraph,

24 correct?

25      A.  Yes.
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 1      MS. WALKER:  So I think that is an adequate

 2 foundation to have her answer the question.

 3      MR. STRUMWASSER:  But the question is, is -- what

 4 are the things that are not in this paragraph?  And

 5 that is irrelevant.

 6          If the counsel has a question about whether X

 7 should be in there, she can ask that question if X is

 8 in fact pertinent to the case.

 9      THE COURT:  I agree.  The question as worded is --

10 sustained.

11          You can reword it.

12      MS. WALKER:  I'll try and reword that.

13      Q.  Are there items that should be in the notice

14 that are not referenced in this paragraph?

15      MR. STRUMWASSER:  Same objection.

16      THE COURT:  If you know.

17      THE WITNESS:  I don't know.

18      MS. WALKER:  Q.  Did you have occasion, you

19 personally, have the occasion to apply this amendment

20 in your last two years that you were with the

21 Department?

22      MR. STRUMWASSER:  You mean SB367?

23      MS. WALKER:  Correct.

24      Q.  The amendment to 10123.13 that we're looking

25 at?
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 1      A.  I don't recall.

 2      Q.  Do you recall discussing as part of the

 3 correction -- the CAP project that you worked on that

 4 you discussed implementing this section with

 5 PacifiCare?

 6      A.  I don't really recall specifically discussing

 7 that.  But, you know, it's possible I did.

 8      Q.  Well, independent of whether you discussed --

 9 you recall discussing it with PacifiCare, did you

10 yourself have any trouble understanding what should go

11 in a notice to comply with this amendment?

12      A.  No.

13      Q.  Did you ever have to go to any of your

14 colleagues and ask them about information that should

15 go in this notice?

16      A.  No.

17      Q.  Let me show you another exhibit.  This is

18 5269.

19          If you look down at the bottom e-mail -- and

20 that's from you to Leone Tiffany, correct?

21      A.  Yes.

22      MR. STRUMWASSER:  The E is silent.

23      MS. WALKER:  Q.  At that time what was

24 Ms. Tiffany's position?

25      A.  I'm not sure if she was the bureau chief over
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 1 the consumer communications bureau or if she was either

 2 acting or permanent division chief.  I'm not sure.  It

 3 kind of sounds like, looking at this -- well, she says

 4 that's us.  And the toll-free number, that would be

 5 hotline.  But I don't know what her title was at that

 6 time.

 7      Q.  Okay.  And let's look at the regulation that's

 8 referenced in your e-mail as well.  I'll show you a

 9 copy of that.

10          And look at Subsection (b)(3), "Written

11 notification pursuant to this subsection shall include

12 a statement that, if the claimant believes all or part

13 of the claim has been wrongfully denied or rejected, he

14 or she may have the matter reviewed by the California

15 Department of Insurance and shall include the telephone

16 number" --

17      THE COURT:  "The address."

18      MS. WALKER:  -- "address and telephone number of

19 the unit of the Department which reviews claims

20 practices."

21      Q.  Did you understand this regulation to be

22 related to the Insurance Code Section that we looked at

23 a moment ago in the manual?

24      A.  Which section?

25      Q.  That was the one -- it was in Exhibit 5037.



15810

 1 And it was 10123.13.

 2      MR. STRUMWASSER:  Do you have a copy of this

 3 statute?  Maybe this is the appropriate time to give it

 4 to her.

 5          Hold on a second, Ms. Love.  They're getting

 6 you the statute.

 7      THE WITNESS:  Okay.  I'm sorry.  What was your

 8 question?

 9      MS. WALKER:  Q.  Did you understand that this

10 regulation was related to the Insurance Code Section

11 that I just handed you?

12      MR. STRUMWASSER:  And you're saying -- by

13 "regulation" you're referring specifically to

14 Point 7(a)(3)?

15      THE COURT:  (b).

16      MR. STRUMWASSER:  (b)(3), thank you, your Honor.

17 Faulty indentation.

18      THE WITNESS:  It's related, yes.  This -- this is

19 a reimbursement of -- 10123.13 addresses reimbursement

20 of claims, and 2695.7 is claims handling.

21      MS. WALKER:  Q.  The Subsection (3) in the

22 regulation pertains to the notice that's required when

23 a claim is denied or rejected, correct?

24      A.  It just says that if the claimant believes all

25 or part of the claim has been wrongfully denied or
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 1 rejected, they may request a review.

 2      Q.  It says, "Written notification pursuant to

 3 this subsection shall include a statement."  Are you

 4 looking at that?  That's the paragraph that I'm

 5 directing you to.

 6      MR. STRUMWASSER:  I think she was reading to you

 7 from the statute.

 8      MS. WALKER:  Q.  Okay.  So you were looking at the

 9 statute.  And the section of the statute that I'd like

10 you to look at is in Subsection (c).  And

11 Subsection (c) is the section of the statute that was

12 addressed in the manual that we were looking at a

13 moment ago.  Do you understand that?

14      A.  Mm-hmm.

15      THE COURT:  Is that a "yes"?

16      THE WITNESS:  Yes.  I'm sorry.

17      THE COURT:  That's all right.

18      MS. WALKER:  Q.  And so the notice that's

19 addressed in Subsection (c) of the statute I asked you

20 to look at and also the regulations that I gave you a

21 copy of in Paragraph (b)(3), those notices are related,

22 correct?

23      A.  Let me read it.

24      Q.  Sure.

25      MR. STRUMWASSER:  And your Honor.  I'm just going
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 1 make an objection that the question is truly misleading

 2 because the regulation is a reference to (a), not (c).

 3      THE COURT:  I agree.  I agree.

 4          This particular regulation that you point to

 5 is related to (a) not (c).  And if you can -- you're

 6 going to have to put on different testimony from not

 7 this witness if you don't agree with that.

 8      MS. WALKER:  (a) -- so when you're referring to

 9 (a), you're referring to (a) in the statute?

10      THE COURT:  Yes, 10123.13, "The insurer shall

11 provide a copy of the notice," blah, blah, blah, blah.

12          This regulation doesn't refer to the IMRs.

13 This refers to appealing.

14      MS. WALKER:  I'm not talking about IMR.  I've

15 never said anything about IMR, and my intent is not --

16 I'm not referring to IMR.

17          I'm talking about a notice that has to be

18 given when a claim is denied, that there is a right to

19 review by the Department.

20      MR. STRUMWASSER:  And that notice is specified

21 in (a).

22          Subsection (c) to which you've now directed

23 the witness has to do with under what circumstances the

24 claim may reasonably be contested.

25      MS. WALKER:  My apologies.  I meant to refer
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 1 to (a).

 2      MR. STRUMWASSER:  Cool.  An objection that helped.

 3      MS. WALKER:  Yes, thank you.  I referred to the

 4 wrong section.

 5          It's really not a controversial point I think.

 6 It's simply that --

 7      MR. STRUMWASSER:  Not anymore.

 8      MS. WALKER:  Okay.  My apologies.  I misspoke.

 9      THE COURT:  I think we can take notice that the

10 regulation (b)(3) refers to the law at (a).

11      MS. WALKER:  And I'm sorry for the confusion.

12      THE COURT:  And I'm not sure what you can gain by

13 asking this witness questions about it, but go ahead.

14      MS. WALKER:  Q.  Okay.  Well, to go back to

15 Exhibit 5269, which is your e-mail, so you're writing

16 on March 23rd, 2007, to Ms. Tiffany, asking her about

17 what to put in the notice required under the

18 regulation, correct?

19      A.  No.  Well, what I'm asking that -- you know,

20 should the inquiries be addressed to the attention of

21 consumer services division instead of the claims

22 services bureau.

23      Q.  Right.  So you're asking her in this notice

24 that's required by the regulation what is the piece of

25 information that should be included in it, correct?
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 1      THE COURT:  I think what she's saying is what

 2 address should be included.

 3      MS. WALKER:  Q.  Right.  Which is a piece of

 4 information to go in the notice, which address to

 5 include?

 6      A.  Yeah, whether it should be addressed to the

 7 division or CSB.

 8      Q.  Right.  Because if it's -- depending which

 9 division or unit it's addressed to, the address may be

10 different, correct?

11      A.  No.

12      Q.  So what is the --

13      A.  Well, it depends on where the -- who the

14 complaint -- if it's, like, an underwriting issue or,

15 you know, a rating issue or a health issue, you know.

16 Instead of everything coming to CSB or, you know,

17 addressed to the attention of CSB, would it be more

18 appropriate, given that the rest of the information

19 isn't CSB specific, you know.

20          But there are different -- you know, as I

21 indicated in Paragraph 2, you know, there are

22 variations.  And, you know, what we're asking, that if

23 we're advising -- you know, should we advise this

24 insurer to use the CSD address.  That was the question.

25      Q.  Right.  And that's a piece of information that
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 1 that insurer was going to have to put in its notice,

 2 correct?

 3      A.  But that doesn't change, you know, that they

 4 need to refer them to us.  It's just what address

 5 they're going to refer it to.

 6      MS. WALKER:  I think that's nonresponsive.  And I

 7 move to strike it.

 8          Could you read back my question?

 9          (Record read)

10      MR. STRUMWASSER:  I'll object on the grounds of

11 argumentative and irrelevant.

12      THE COURT:  It's getting pretty argumentative.

13          But that is a piece of information that was

14 supposed to go into the document, correct?  The address

15 is a piece of information that was supposed to go in

16 the document?

17      THE WITNESS:  Yes.

18      MS. WALKER:  Q.  And you didn't know which one it

19 should be, CSD or CSB, correct?  And that's why you

20 were writing to Ms. Tiffany?

21      A.  Based on just looking this e-mail and, you

22 know, not remembering what -- you know, what totally,

23 you know, led to it being sent, to me, it was -- just

24 appears to be a matter of semantics.

25      MS. WALKER:  Move to strike.  Not responsive.
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 1          Can you read my question back?

 2          (Record read)

 3      MR. STRUMWASSER:  I'm going to object on the

 4 grounds of relevance.  This respondent is not being

 5 accused of having put in a notice with a wrong address.

 6 It's being accused of having no notice at all.

 7      THE COURT:  I'll allow the answer, but then we do

 8 need to move on.  It's tangentially relevant.

 9          You weren't sure which address you should

10 recommend the people to use; is that correct?

11      THE WITNESS:  Right.

12      THE COURT:  So you were trying to find out what

13 address.

14      THE WITNESS:  Yes.

15      THE COURT:  Let's move on.

16      MS. WALKER:  Q.  And you were trying to find out

17 so that you could tell the insurance company, correct?

18      A.  Yes, it appears, what we were going to suggest

19 to the insurer.

20      Q.  Ms. Tiffany also didn't know the answer,

21 judging from her e-mail, correct?

22      MR. STRUMWASSER:  Objection, no foundation.

23 There's no foundation that this witness knows anything

24 more than what's on the piece of paper.

25      THE COURT:  Well, I guess you can ask.
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 1          Do you know anything?  Did you have a

 2 discussion beyond that?  Did you know Ms. Tiffany --

 3      THE WITNESS:  I don't recall, no.

 4      MS. WALKER:  Q.  Her response on this e-mail did

 5 not answer your question, correct?

 6      A.  I think it did.

 7      Q.  Which did it tell you to put in?

 8      A.  It just -- I think it says -- I mean, she

 9 referred me to 12921.1 and then also CIC 510.

10      Q.  Right.  And she didn't tell you should it be

11 CSD or CSB.  And that was your question, correct?

12      MR. STRUMWASSER:  Compound.

13      THE COURT:  Overruled.

14      THE WITNESS:  It -- it appeared it really didn't

15 make any difference whether it was CSB or CSD.  We

16 could suggest to the company, and however they chose to

17 insert it.

18      MS. WALKER:  Move to strike.  Nonresponsive.

19      THE COURT:  Overruled.  She just told you that's

20 how she took, it didn't matter.  Move on.

21      MS. WALKER:  Q.  So you weren't able to get back

22 to the insured and tell them to put in CSD or CSB based

23 on this information, correct?

24      A.  That's not correct.  It -- you know, this was

25 a response to an inquiry.  And then I'm sure we
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 1 proceeded with how it was.  I don't recall exactly, but

 2 it wouldn't have died just here.

 3      Q.  So if the insurance company put in the

 4 incorrect division, would that be a violation?

 5      MR. STRUMWASSER:  Objection, irrelevant.

 6      THE COURT:  Sustained.

 7      MS. WALKER:  Q.  Why did you direct your question

 8 to Ms. Tiffany?

 9      A.  I don't specifically recall but probably, you

10 know, like I said, she may have been the division

11 chief -- I mean, I'm sorry -- the bureau chief over the

12 hotline.

13          And then also, since she had -- if she had

14 moved -- had been promoted, she was familiar with

15 hotline procedures and this type of question.

16      Q.  And who was the insurer?  Was it PacifiCare

17 that you were referring to in your e-mail?

18      A.  It appears that it was, based on that last

19 sentence.

20      MS. WALKER:  This might be a good time to take our

21 break, unless you want to go 15 minutes more until

22 noon.

23      MR. STRUMWASSER:  Can we get a prognosis?

24      THE COURT:  Sure.

25          How much longer do you think you have?
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 1      MS. WALKER:  I would expect we'll finish this

 2 afternoon.

 3      THE COURT:  Well, that's not an answer.  How much

 4 more do you think you have?

 5      MS. WALKER:  Probably a couple hours.  But I get a

 6 lot of objections, and I don't know --

 7      MR. STRUMWASSER:  I don't know if you need this on

 8 the record.  But, you know, given that travel is not

 9 easy for the witness, we would like to finish today.

10 Is there a market for a shorter lunch?

11      THE COURT:  Yes.  I don't have a problem with a

12 shorter lunch.

13          But I understood that this was going to be

14 done in half a day.  And I made other arrangements.  I

15 can't stay past 3:30, so I'm happy to do a shorter

16 lunch.

17 But --

18      MR. STRUMWASSER:  That's fine with us.

19      THE COURT:  But that's the best can I offer.

20 So let's return at 1:00.

21      MR. STRUMWASSER:  Sure.

22          (Whereupon, the luncheon recess was

23           taken at 11:45 o'clock a.m.)

24

25
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 1                     AFTERNOON SESSION

 2                         ---o0o---

 3          (Whereupon, the appearances of all

 4           parties having been duly noted for

 5           the record, the proceedings resumed

 6           at 12:59 o'clock p.m.)

 7      THE COURT:  All right.  We'll go back on the

 8 record.

 9          Go ahead.

10      MS. WALKER:  I think Mr. Strumwasser asked that I

11 make a note on the record that we had filed the request

12 for dismissal of the OSC regarding the prior service on

13 Ms. Love.

14          So that was done yesterday.

15      MR. STRUMWASSER:  Thank you.

16      THE COURT:  Okay.  Thank you.

17      MS. WALKER:  And just so the Court knows, I

18 foresee no problem getting done before 3:30.

19      THE COURT:  Okay.  Good.

20        DIRECT EXAMINATION BY MS. WALKER (resumed)

21      MS. WALKER:  Q.  I'm going to ask you about the

22 interpretation and application of certain statutes that

23 you applied as a senior compliance officer.  I'd like

24 you to -- I'll show you a copy of Insurance Code

25 Section 790.03.
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 1          First of all, did you receive any training

 2 regarding applying Section 790.03(h)?

 3      A.  Yes.

 4      Q.  What training did that consist of?

 5      A.  We had overall -- when we first started, we

 6 had training, when I first started with the Department.

 7 And we also had ongoing training, especially when the

 8 regs came out.

 9      Q.  Do you remember what year that was?

10      A.  No, I don't.

11      Q.  And how about in the last two years that you

12 were with the Department?  Did you have any training

13 regarding applying Section 790.03(h)?

14      A.  Not that I can recall.

15      Q.  Were you given any tests by the Department to

16 test your ability to apply Section 790.03(h)?

17      A.  No.

18      Q.  Or any other regulations -- tests to test your

19 ability to apply any other regulations?

20      MR. STRUMWASSER:  You mean written tests?

21      MS. WALKER:  Q.  Written tests?

22      A.  No.

23      Q.  Oral tests?

24      A.  No.  I'm sure during the training there were,

25 like, question and answers, you know, discussions or
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 1 whatever, you know.  You know, that's the only thing I

 2 can think of.

 3      Q.  Were there written training materials?

 4      A.  Yes.

 5      Q.  And did you maintain your written training

 6 materials regarding 790.03?

 7      A.  Whatever training materials that we received

 8 in any of the training, you know, we kept.

 9      Q.  Do you recall training materials related to

10 that statute?

11      A.  I don't, you know, remember the particular

12 documentation.  But, you know, whatever training

13 materials we were given or, you know, information,

14 notices, whatever, we kept.  It's not some of the type

15 of documentation I would have thrown away when I left

16 the job.

17      Q.  In the last two years that you were with the

18 company, do you recall consulting any material -- well,

19 first of all, let me ask you, did you have occasion to

20 apply Section 790.03(h) in your last years with the

21 Department?

22      A.  I probably did, yes.

23      Q.  Do you recall consulting any resource

24 materials when you did so?

25      A.  I'm sure I did.  I don't know the codes by
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 1 heart.

 2      Q.  So other than consulting a copy of the code

 3 itself, were there any materials prepared by the

 4 Department that you referred to?

 5      A.  Any handouts we might have had.  I don't, you

 6 know, recall any specific ones, but we were often given

 7 handouts about different issues and different codes.

 8      Q.  I'd like to focus on Subsection (h) and ask

 9 you your understanding of some of the terms of the

10 statute.  That opening phrase "Knowingly committing,"

11 what is your understanding of that phrase?

12      A.  From what it says -- just reading it, it just

13 says that an insurer, you know, knows it's doing

14 something wrong.

15      Q.  By "something wrong," what is your

16 understanding of that term?

17      A.  That it's -- let's see.  "The following unfair

18 claims practices," that are listed after (h).

19      Q.  That it was knowingly doing one of those

20 practices that is listed, that's your understanding of

21 what "knowingly committed" meant?

22      A.  Yes, yes.

23      Q.  And among your peers during those last two

24 years that you were at the Department, would you expect

25 that -- or do you know if they had a similar
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 1 understanding of that term?

 2      A.  I wouldn't know.

 3      Q.  And going on to the next phrase, "Performing

 4 with such frequency as to indicate a general business

 5 practice" -- so let me ask you your understanding,

 6 first of all, of the term "general business practice."

 7      A.  Okay.  We, as line officers, we didn't really

 8 get into interpreting that kind of -- you know, we were

 9 focusing on reviewing the complaint and if the

10 complaint involved, you know, a misrepresentation, any

11 of these 1 through whatever -- 1 through 16, "unfair

12 claim settlement practices," you know.

13          But we didn't determine what was -- what

14 the -- if the company knowingly committed or, you know,

15 performed with such frequency, you know, that wasn't

16 what we, you know, were charged to do.

17      Q.  So is it correct, then, that you had no

18 understanding of what that term "general business

19 practice" meant, means?

20      A.  In what, you know, just reading, it says, you

21 know, "If you knowingly do something, then you know

22 you're doing it wrong."  But, again, we didn't -- that

23 wasn't our duty to determine that, you know.

24 Enforcement or whoever did that type of -- Legal made

25 those determinations.
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 1      Q.  Right.  So when you were handling a complaint

 2 file, you made no effort to decide whether the company

 3 was knowingly committing a violation?

 4      A.  That wasn't what we were to do.  No --

 5      Q.  I think --

 6      A.  -- I didn't.  Sorry.

 7      Q.  I think this afternoon you're stepping on my

 8 questions, and it's a little artificial because in

 9 conversation there's more give and take.  But here, for

10 the court reporter, it would be really helpful if you

11 would just pause and let me finish my question and then

12 give your answer.

13      A.  I'm sorry.

14      Q.  And I'll try and do the same.

15          So when you were handling a complaint, you

16 made no effort to decide whether the company was

17 knowingly admitting a violation, correct?

18      A.  That was not part of the claim review process.

19      Q.  And then your response is the same:  You made

20 no effort to determine whether it was performing a

21 violation with such frequency to indicate a general

22 business practice when you were handling a complaint

23 file, right?

24      A.  Again, that was not part of the claim handling

25 process.



15826

 1      Q.  I understand that.  And then my question is,

 2 in terms of what your understanding was when you were

 3 at the Department, did you have any understanding as to

 4 what a general business practice was?

 5      MR. STRUMWASSER:  Excuse me.  Given that she said

 6 that wasn't part of her duties, I think the question is

 7 irrelevant.

 8      THE COURT:  You can rephrase it.

 9      MS. WALKER:  I think it's relevant in that she's

10 applying the statute, and the question is --

11      THE COURT:  Well, she just told you she didn't

12 apply that part.  So you can rephrase it if you want,

13 but the question that you asked is inappropriate.

14      MS. WALKER:  Q.  Did you ever have any discussion

15 with anyone at the Department as to what constituted a

16 general business practice?

17      A.  I don't recall ever doing that, no.

18      Q.  And did you have any -- did you have any

19 discussion with anyone at the Department regarding the

20 meaning of "knowingly committed"?

21      A.  I have no recollection of ever doing that.

22      Q.  Who -- you mentioned you thought it was

23 Enforcement --

24      A.  Enforcement or Legal.

25      Q.  You have to let me ask my question.
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 1      A.  I'm sorry.

 2      Q.  You mentioned you thought it was Enforcement's

 3 job to do that.  And I wanted to ask you, who do you

 4 mean by "enforcement"?

 5      A.  Let's see.  Who was in Enforcement?  I can't

 6 even remember anymore.  Legal, of course.  I'm just

 7 drawing a blank.  I can't remember.

 8      Q.  Well, did Enforcement, when they were making

 9 such determinations, come back and ask you for

10 information as to any facts that might be relevant to

11 those determinations?

12      MR. STRUMWASSER:  Is this a question about

13 PacifiCare?

14      MS. WALKER:  It's in general.

15      MR. STRUMWASSER:  Irrelevant.

16      THE COURT:  I'll allow it as preliminary.

17      THE WITNESS:  Did anybody from Enforcement?  Given

18 that I can't exactly remember who was in Enforcement --

19 whenever actions were taken, it was generally, like,

20 taken from the data that was in the system, if a trend

21 review was requested, other write-ups.

22          But it depends on who was providing the

23 information, who was asked to present it.  And it

24 wasn't direct.

25      MS. WALKER:  Q.  So in your experience, you
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 1 personally, were you ever asked to assist Enforcement

 2 with determining whether a particular violation was

 3 knowingly committed?

 4      A.  No.

 5      Q.  Were you ever asked to assist Enforcement with

 6 determining whether a particular violation was

 7 committed with such frequency as to be a general

 8 business practice?

 9      A.  Not that I'm aware of, no.

10      Q.  Let's look at some of the subsections that you

11 say you did apply in this statute.

12          Reading at Subsection (h)(1), "Misrepresenting

13 to claimants pertinent facts or insurance policy

14 provisions relating to any coverage at issue," is every

15 erroneous statement by an insurance company regarding

16 such a fact a misrepresentation?

17      A.  Are you asking a general question?

18      Q.  In your applying this subsection in your work,

19 did you consider every misstatement, every erroneous

20 statement to be misrepresenting to claimants?

21      MR. STRUMWASSER:  Without respect to whom it's

22 made to -- irrelevant?

23      MS. WALKER:  I just said "to claimants."

24      MR. STRUMWASSER:  I'm sorry.  I didn't hear that.

25      THE COURT:  Do you understand the question?
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 1      THE WITNESS:  No, not really, other than -- just

 2 say it depends on the -- you know, the particular

 3 issue, the claim, you know, the particular claim

 4 situation, what the complaint is, the company's

 5 explanation of, you know, what they did.  There are a

 6 lot of variables.  You just can't say yes or no.

 7      MS. WALKER:  Q.  So you, in your career, cited

 8 companies for violations of this Subsection (h)(1),

 9 correct?

10      A.  Possibly.

11      Q.  You don't know if you did or not?

12      A.  20 years, I don't know.

13      Q.  Did you ever cite PacifiCare -- well, I mean,

14 the only two complaints you did, you didn't cite them

15 for anything.  So I'll withdraw that question.

16          So what are some of the variables that you

17 considered?  You say it takes a lot of variables to

18 know whether it's a misrepresentation or not under

19 Subsection (h)(1).  What are some of those variables?

20      MR. STRUMWASSER:  So now we don't have a

21 foundation because there's no evidence that she's used

22 that section.

23      THE COURT:  So is it that you just don't remember

24 using that section or --

25      THE WITNESS:  Yeah.  I don't know if I ever used
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 1 it or not.

 2      THE COURT:  I think you need to move on.

 3      MS. WALKER:  Q.  Let's look at Subsection (h)(2).

 4 Did you ever cite any company for a violation of

 5 Subsection (h)(2)?

 6      A.  I'm not -- I don't recall.

 7      Q.  So you couldn't say with some certainty that,

 8 yes, you cited a company in your 20-plus-year career

 9 for a violation of that section?

10      A.  No, I could not.

11      Q.  Is that true for every section under

12 Subsection (h), you couldn't say whether you ever cited

13 anybody for any of these?

14      A.  Yes, I did.

15      Q.  Which ones do you recall citing a company for?

16      A.  (3) and (5).

17      Q.  And as to No. 2, how would you determine, when

18 you were at the Department, if you were called on to do

19 it, when an insurer has failed to acknowledge and act

20 promptly upon communications relating to claims?

21      MR. STRUMWASSER:  I'm sorry.  We're back on (2)

22 now?

23      THE COURT:  And I didn't understand that question,

24 so I don't know how the witness could have.  It didn't

25 sound like a question.
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 1      MS. WALKER:  Let me rephrase that.

 2      Q.  Looking at Subsection (2), which is "Failing

 3 to acknowledge and act reasonably promptly upon

 4 communications with respect to claims rising under

 5 insurance policies," how did you determine whether a

 6 company had failed to act reasonably promptly upon a

 7 communication in applying that section?

 8      MR. STRUMWASSER:  Objection.

 9      THE COURT:  Sustained.  She just said she didn't

10 use that.  She used (3) and (5).

11      MS. WALKER:  She said she specifically recalled

12 that she used (3) and (5).

13      THE COURT:  (3) and (5).  You're doing (2).  So,

14 no, sustained.  Move on.

15      MS. WALKER:  Q.  So as to Section (3), how did you

16 determine whether a company had failed to adopt and

17 implement reasonable standards for prompt investigation

18 and processing of claims?

19      A.  Based on information that was in the claim

20 file.

21      Q.  What type of information?

22      A.  The claim records.  The company's records.

23      Q.  Can you be more specific?

24      A.  Their record of what they did on that claim

25 and when.
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 1      Q.  So in order to determine a reasonable standard

 2 for prompt investigation and processing, you would look

 3 at a single claim and what was done on it?

 4      A.  Yes, because that's the claim we were -- that

 5 the -- the complaint we were reviewing.

 6      Q.  Would you automatically assume, if there was a

 7 violation of that particular claim, that that meant

 8 that they had not adopted proper standards for prompt

 9 investigation and processing of a claim?

10      A.  Okay.  Well, you have to go back to the

11 regulations specified what -- you know, what training,

12 claims handling guidelines and the like.  And we

13 generally used the regs.  If there was an appropriate

14 regulation, we would use that instead of the (3) or

15 (5).

16      Q.  When you say "if there was an appropriate

17 regulation," you mean a more specific regulation --

18      A.  Yes.

19      Q.  -- that addressed the specific conduct?

20      A.  Yes.

21      Q.  You would use that?

22      A.  Yes.

23      Q.  And if there was no specific regulations?

24      A.  Then we go back on the 790.

25      Q.  So when you're falling back on, say, for
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 1 example, Subsection (3), what criteria did you apply to

 2 determine whether that subsection had been violated?

 3      A.  I don't specifically recall, but it depended

 4 on the -- you know, the information we were reviewing.

 5      Q.  The information you were reviewing was the

 6 facts of the complaint, correct?

 7      A.  The information that we had in that particular

 8 file, yes.

 9      Q.  And so my question is about your criteria for

10 evaluating those facts as to whether they constituted a

11 violation of Subsection (3).  Did you not have any

12 criteria to use?

13      A.  Yes, we did.  We had the regs.  We had the

14 Insurance Code, you know, different sections of the

15 Insurance Code to what has to be done in however many

16 days and, you know, the health-specific, you know,

17 insurance codes and regs.

18      Q.  A moment ago you testified that you used

19 Subsection (3) when there was no specific reg or

20 statute that specified the conduct.  So my question is,

21 did you have any criteria to help you know when to find

22 a violation of Section (3)?

23      A.  The different health-related regulations and

24 Insurance Code.

25      Q.  And even though you used Section (3) only when
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 1 none of those specifically addressed the conduct?

 2      A.  We didn't only use (3) and (5).  There were

 3 other sections that, you know, would apply.

 4      Q.  Right.  But you used Section (3) when no other

 5 section applied, correct?

 6      A.  No other regulations section applied.

 7      Q.  And what if no Insurance Code applied?  Would

 8 you use Subsection (3)?

 9      A.  It would have to -- it would depend on the

10 specific claim -- the specific complaint that we were

11 reviewing, the information we had to review, and you

12 know, that's all -- you know, I don't know what else to

13 answer other than, you know, we had guidelines as to

14 what to use and when.  And you know, our first

15 guideline was to try and use the regs because they

16 were -- you know, in some cases, they were more

17 specific than 790.

18      Q.  Right.  And so --

19      A.  I'm sorry.

20      Q.  Pardon me?

21      A.  Like I said, there were other health-related

22 regulations.

23      Q.  So you said you used Subsection (3) when there

24 are no other regulations that apply, correct?

25      A.  Not -- to some extent, yes, that's correct.
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 1      Q.  So let's focus on those instances, you know,

 2 when you're using it because there isn't another

 3 specific reg.  Did you have any written guidelines?

 4      A.  Yes, we did have written guidelines.  I don't

 5 know what -- I don't recall what they are.  I don't --

 6 I just don't remember.

 7      Q.  Right.  And they're not in the manuals that we

 8 looked at, correct?

 9      A.  I didn't read the entire manual.  I don't know

10 exactly what's in there now.

11      Q.  And as to No. 5, "Not attempting in good faith

12 to effectuate a prompt, fair, and equitable settlement

13 of claims in which liability has become reasonably

14 clear," what were the factors you looked at to

15 determine whether a company had violated that?

16      A.  The same information that we reviewed, you

17 know.  Basically, the improper denial.

18      Q.  So was every denial that was incorrect a

19 violation of Section (5)?

20      A.  I would -- you can't really say that.  The

21 790 -- the 790 section applies to all lines of

22 insurance.  It's not just health.  And you know, there

23 are additional health-related codes as well as, like,

24 some of the regs are health related.  Not all of them

25 are health related.
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 1      Q.  All right.  But my questions to you are

 2 focusing on your work in the health unit and the types

 3 of claims that you were handling in the last two years.

 4 And I'm asking what factors you would look at to

 5 determine whether an incorrect denial was also a

 6 violation of Subsection (5).

 7      A.  Again, I can't be specific.  It depends on the

 8 particular complaint situation and the other -- I've

 9 just forgotten a lot of that stuff.

10      Q.  So it was a subjective determination?  It

11 might vary from one compliance to another as to whether

12 an incorrect denial was a violation of this section; is

13 that correct?

14      MR. STRUMWASSER:  Objection.  I'm sorry.  The

15 question is about what she did.  She's been asked.  If

16 it's now a question about whether it was subjective as

17 between different folks, that calls for speculation and

18 there's no foundation.

19      THE COURT:  Sustained.

20      MS. WALKER:  Q.  Did you have occasion in your

21 last couple years of employment where you were in a

22 situation where you realized that your colleagues were

23 reaching different decisions about whether a particular

24 subsection had been violated or not?

25      A.  I didn't review, you know -- I didn't do that.
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 1 I wasn't aware of anything like that.

 2      Q.  Now, were you aware that Bob Masters was asked

 3 to rework claims?

 4      A.  My claims?

 5      Q.  I didn't specify whose claims.  I just asked

 6 you, were you aware that your colleague Bob Masters was

 7 asked to rework claims?

 8      MR. STRUMWASSER:  Objection, ambiguous.

 9      THE COURT:  Well, I'll allow it.

10          If you know.

11      THE WITNESS:  I'm not aware of what he was doing

12 as far as reworking claims, no.

13      MS. WALKER:  Q.  So do you recall a situation

14 where Bob contacted you and others and said, "I've got

15 to rework claims.  I can't find the claims files.  Can

16 you help me find the claims files?"

17      A.  I don't remember that, no.

18      Q.  In 2008, do you recall a special project

19 where, related to PacifiCare, some of the PacifiCare

20 claims that had been reviewed and closed were reworked?

21      A.  I don't recall that.

22      Q.  How about in 2009?

23      A.  No.

24      Q.  Let's take a look at Exhibit 5151.

25          Take a moment and read this e-mail from Bob



15838

 1 Masters to you and others.

 2      THE COURT:  You know, I missed the month in which

 3 you retired in 2009.

 4      THE WITNESS:  December.

 5      THE COURT:  Thank you.

 6          I think she's ready.

 7      MS. WALKER:  Oh.

 8      Q.  Does this reading this document refresh your

 9 recollection about this special project?

10      A.  No.

11      Q.  Independent of this special project, do you

12 recall being asked to look for certain files in your

13 cubicle that related to PacifiCare that couldn't be

14 located?

15      A.  According to this, we were asked to do that.

16 And I complied, I'm sure.

17      THE COURT:  But do you remember?

18      THE WITNESS:  No.

19      MS. WALKER:  Q.  Did that happen frequently?

20      A.  What?

21      MR. STRUMWASSER:  Did what happen?

22      MS. WALKER:  Q.  Where files were missing and you

23 were asked to look for them?

24      A.  I don't -- I don't really know, you know.  I

25 don't think it was frequently, but -- I specifically
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 1 was asked to look for my files?  I'm sorry.  Is that

 2 what you're asking?

 3      Q.  No.  I asked a more general question.

 4      A.  Can you repeat it, please?

 5      Q.  Was this a common situation in the Department,

 6 where complaint files were mislaid and looked for?

 7      A.  No.

 8      Q.  Other than reading this e-mail, have you heard

 9 of this happening before?

10      A.  Sometimes, you know, somebody's looking for a

11 file for whatever reason.

12      Q.  Have you ever heard of any project besides

13 this one where there was a special project to go back

14 and relook at closed complaint files?

15      A.  I don't really know -- this doesn't say, other

16 than -- I guess this project is PacifiCare 2009 files.

17 That's what I'm assuming this is.

18          So you're asking did anybody -- I don't recall

19 what he's doing.

20      MR. STRUMWASSER:  I think I would like to make a

21 post hoc objection on no foundation.  But go ahead.

22      MS. WALKER:  I'll make one on "must have been

23 vague" because --

24      Q.  No, that wasn't my question.

25      A.  Okay.
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 1      Q.  This refers to some specific project.  And

 2 you're right, the re line says "PacifiCare 2009 files."

 3          My question, though, was about whether you had

 4 heard of any other projects, not the subject of this

 5 e-mail, other projects where the Department was doing a

 6 review of closed complaint files.

 7      A.  They do -- they would do trend reviews, yes.

 8      Q.  A trend review is not a reopening of a claim

 9 file to look and see if there are more violations or

10 less violations than should have been charged, correct?

11      A.  It -- I guess, yes.

12      Q.  When you say "I guess, yes," you're agreeing

13 that that is not what a trend review is?

14      MR. STRUMWASSER:  Since she's going to re-ask the

15 question, I'm going to object on the grounds that it's

16 compound and ambiguous.

17      THE COURT:  What is a trend review?

18      THE WITNESS:  My understanding of a trend review,

19 if I can recall, is that, based on some information or

20 request or some trigger, complaint files for a

21 different period -- for a specific period for a certain

22 insurer are pulled and reviewed for various -- to, I

23 guess, track in one report certain information,

24 whatever information they're looking for.

25      MS. WALKER:  Q.  Have you ever done a trend
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 1 review?

 2      A.  No.

 3      Q.  Have you ever been involved in a trend review?

 4      MR. STRUMWASSER:  Objection, I don't know what

 5 "involved" other than "done" is, so I object on the

 6 grounds of vague.

 7      THE COURT:  Sustained.

 8      MS. WALKER:  Q.  Have you ever seen a trend

 9 review?

10      A.  I don't remember.

11      Q.  So it's fair to say, other than this e-mail,

12 you never heard of a project in your years at the

13 Department where claim files were taken and reopened

14 and reworked to look and see should there have been

15 more violations cited or less violations cited,

16 correct?

17      MR. STRUMWASSER:  Objection, misstates her

18 testimony and assumes facts not in evidence.

19      THE COURT:  Sustained.

20      MS. WALKER:  Q.  Had you heard of situations

21 related to PacifiCare where claim files were destroyed?

22      A.  No.

23      MS. WALKER:  I'm going to take a break and --

24      THE COURT:  Sure.

25          (Recess taken)
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 1      THE COURT:  All right.  We'll go back on the

 2 record.

 3      MS. WALKER:  Yes.

 4      Q.  Okay.  I'll show you one last exhibit.  This

 5 is Exhibit 11.

 6          This is a chain of e-mails, and you're copied

 7 in the middle there.  So I'm going to ask you about the

 8 middle e-mail from Nicoleta Smith to you and others, if

 9 you want to take a moment and read that.

10          I'm only going to ask you about that first --

11 that one e-mail.

12      A.  Okay.

13      Q.  So in the middle paragraph there, it says,

14 "Due to the request for a weekly update on 6233273, I

15 will ask the company to provide that to us so we can

16 pass it along via chain of command to Commissioner

17 Poizner."

18          Other than this PacifiCare matter, had you

19 been involved in any other matters where you were

20 copied on an e-mail noting that the information was

21 going to be given to Commissioner Poizner?

22      MR. STRUMWASSER:  Objection, that misstates the

23 document.  The document doesn't say "this PacifiCare

24 matter."  It has the specific claim.  So if the

25 question is, "Were you ever asked on any other claims,"
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 1 that's fine.

 2      THE COURT:  Is the 6233273 a case number that you

 3 give to these matters?  Is that what that number is?

 4      THE WITNESS:  Yes, it looks like it's part of the

 5 claim file number.  Yes.

 6      THE COURT:  So based on that, can you answer the

 7 question?

 8      THE WITNESS:  I don't know what this is pertaining

 9 to.  I don't recall it.

10      THE COURT:  Okay.

11      MS. WALKER:  Q.  And do you recall any other

12 instance where you were working on a matter and you

13 were informed that the information on that matter was

14 going to Commissioner Poizner?

15      A.  On the PacifiCare matter?

16      Q.  I didn't limit it to PacifiCare.

17      A.  Okay.  I was trying to clarify, trying to

18 remember.

19          I don't -- I don't recall anything I was

20 involved in going to the Commissioner, no, I don't.

21      Q.  When you learned that the Commissioner was

22 being briefed on this particular matter, were you

23 surprised?

24      A.  On this particular --

25      MR. STRUMWASSER:  Excuse me.  I don't see that the
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 1 Commissioner being briefed here.  The objection is

 2 mischaracterizes the evidence.

 3      THE COURT:  Overruled.

 4      THE WITNESS:  It appears that he was asking about

 5 this file number, 6233273, and that information about

 6 it would be sent to him via chain of command.

 7      THE COURT:  Do you remember, when you saw this,

 8 were you surprised?

 9      THE WITNESS:  Was I surprised?  Different people

10 would ask for information for whatever reason.  It

11 wasn't unusual, I mean, but it wasn't common.

12      MS. WALKER:  Q.  Well, it was unusual because you

13 don't remember another instance where you were involved

14 in a matter and Commissioner Poizner was informed on

15 that matter, correct?

16      MR. STRUMWASSER:  Objection, argumentative.

17      THE COURT:  Sustained.

18      MS. WALKER:  Q.  In your experience, it was

19 unusual, correct, to see that Commissioner Poizner was

20 being informed about a matter that you were working on?

21      A.  I don't know that I was working on this

22 particular complaint.

23      Q.  And why were you copied on this e-mail?

24      A.  I don't know.

25      Q.  Besides the quibble with whether or not you
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 1 were working on this particular claim that's addressed

 2 in the e-mail, my question about, in your experience,

 3 it was unusual to see that Mr. Poizner was being

 4 informed about a matter you were involved in, correct?

 5      MR. STRUMWASSER:  Objection, asked and answered.

 6      THE COURT:  I'll allow it.

 7      THE WITNESS:  Like I said, you know, the

 8 Commissioner, you know, Commissioner's office -- you

 9 know, it wasn't unusual, but it wasn't common for them

10 to ask about a particular issue that was brought to its

11 attention, you know, say, through the ombudsman's

12 office.  You know, whatever reason he -- you know, the

13 Commissioner's office had for asking for additional

14 information on a particular issue, I don't know -- you

15 know, I don't know what triggered it.  But, you know,

16 we were requested to provide information.  We did.

17      MS. WALKER:  Q.  And I didn't ask you about

18 requests to the Commissioner's office, though, but

19 about information going to the Commissioner.

20          In your experience, was it unusual for a

21 matter that you were working on for that information to

22 go --

23      THE COURT:  Okay.  She already said that she

24 didn't work on this.

25      MS. WALKER:  Q.  That you were involved in.
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 1      MR. STRUMWASSER:  And again, it assumes facts not

 2 in evidence, that is, that this is going to the

 3 Commissioner as opposed to the Commissioner's office,

 4 and it's asked and answered.

 5      THE COURT:  Overruled.  Says "Chain of command to

 6 Commissioner Poizner."  Doesn't say to his office.

 7          But --

 8      MR. STRUMWASSER:  Can I sell you an "irrelevant"

 9 then?  We have a really nice little model here.

10      THE COURT:  Ms. Love, your answer being that it

11 did happen sometimes but not very often meant that you

12 didn't find it unusual; is that what your testimony is?

13      THE WITNESS:  Yes.

14      THE COURT:  Let's move on.

15      MS. WALKER:  I have no further questions.

16      THE COURT:  Any questions?

17      MR. STRUMWASSER:  No questions.

18      THE COURT:  May this witness be released?

19      MR. STRUMWASSER:  Yes.

20      MS. WALKER:  Yes.

21      THE COURT:  Thank you very much for your

22 testimony.  You're free to go or stay, whichever you

23 prefer.

24          Is there anything else we need to take care of

25 today?
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 1      MR. STRUMWASSER:  I don't think so.

 2          8:30 tomorrow?

 3      THE COURT:  That's my understanding, 8:30.

 4          (Whereupon, the proceedings recessed

 5           at 1:50 o'clock p.m.)

 6
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 1 Thursday, February 3, 2011           8:33 o'clock a.m.

 2                         ---o0o---

 3                   P R O C E E D I N G S

 4      THE COURT:  This is on the record.  This is before

 5 the Insurance Commissioner in the matter of the

 6 accusation against PacifiCare Life and Health Insurance

 7 Company.  This is OAH Case No. 2009061395, Agency

 8 No. UPA 2007-00004.

 9          Today's date is February 3rd, 2011.  Counsel

10 are present.  Respondent is present in the person of

11 Ms. Monk.

12          And I believe you're going to call your next

13 witness; is that correct?

14      MR. STRUMWASSER:  Yes, your Honor.  The Department

15 calls Dave Wichmann, David Wichmann.

16      THE COURT:  Mr. Wichmann, if you would come

17 forward.

18          (Witness sworn)

19                      DAVID WICHMANN,

20          called as a witness by the Department,

21          having been first duly sworn, was

22          examined and testified as hereinafter

23          set forth:

24      THE COURT:  Please be seated.  Please state your

25 first and last name, and spell them both for the
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 1 record.

 2      THE WITNESS:  First name, David; last name

 3 Wichmann, D-A-V-I-D, W-I-C-H-M-A-N-N.

 4      THE COURT:  Thank you.

 5          Go ahead.

 6      MR. STRUMWASSER:  Thank, your Honor.

 7           DIRECT EXAMINATION BY MR. STRUMWASSER

 8      MR. STRUMWASSER:  Good morning, Mr. Wichmann.  I'm

 9 Michael Strumwasser, counsel for the Department.

10          Your counsel was kind enough to provide us

11 overnight a document described as your CV.

12          I'd like to have this marked next in order,

13 your Honor.

14      THE COURT:  Okay.  942, CV for Mr. Wichmann.  Any

15 objection to that being entered?

16      MR. VELKEI:  None at all.

17          (Department's Exhibit 942 marked for

18           identification)

19          (Department's Exhibit 942 admitted into

20           evidence)

21      MR. STRUMWASSER:  Q.  You've seen this before,

22 sir?

23      A.  Yes, I have.

24      Q.  Does it correctly state your background?

25      A.  Yes, it does.
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 1      Q.  So you are currently executive vice president

 2 and CFO of UnitedHealth Group; is that correct?

 3      A.  That's correct.

 4      Q.  I'm sorry?

 5      A.  Just clearing my throat.

 6      Q.  And you also hold the title of president of

 7 UnitedHealth Group operations and technology; is that

 8 correct?

 9      A.  Yes, sir.

10      Q.  And UnitedHealth Group is -- is it a holding

11 company?

12      A.  Yes.

13      Q.  That is over UnitedHealthcare, Pacific

14 Healthcare Systems, correct?

15      A.  Among others, yes.

16      Q.  You assumed your CFO position last month; is

17 that right?

18      A.  Yes, about two weeks ago.

19      Q.  For how long have you been president of

20 UnitedHealth Group operations and technology?

21      A.  Since 2008, April.

22      Q.  And did you have responsibilities for

23 UnitedHealth Group operations and technology prior to

24 that?

25      A.  I had -- not full UnitedHealth Group, but I
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 1 did have some responsibility for operations in advance

 2 of that, yes.

 3      Q.  Operations of UnitedHealthcare?

 4      A.  Yes.

 5      Q.  What are the responsibilities of the president

 6 of the UnitedHealth Group operations and technologies?

 7      A.  My responsibilities are to oversee operations

 8 and technology enterprise-wide for UnitedHealth Group.

 9 So those functions include operations which are core

10 operations like claim call, et cetera, technology --

11 which is our information technology -- resources,

12 integrations and quality.

13      Q.  I understand that with -- for example, with

14 respect to PacifiCare, that insurance claims are paid

15 by systems that are operated by UnitedHealthcare; is

16 that correct?

17      A.  Yes.

18      Q.  Does UnitedHealth Group operations and

19 technology carry out similar insurance functions such

20 as payment of claims or billing?

21      A.  No.  What I do is take responsibility for

22 overseeing operations enterprise-wide, so

23 UnitedHealthcare would be just one of those components

24 and would include their insurance operations there.

25      Q.  So am I correct then that UnitedHealth Group
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 1 doesn't so much have operations responsibilities itself

 2 as that the UnitedHealth Group operations arm oversees

 3 the operations of the subsidiaries?

 4      A.  That's correct.

 5      Q.  The CV we were provided doesn't tell us about

 6 your education and professional specialization.  Would

 7 you mind just telling us briefly what your educational

 8 background is?

 9      A.  Sure.  I have a Bachelor of Science from

10 Illinois State University in accounting, and I'm a

11 certified public accountant.  Inactive, excuse me.

12      Q.  Inactive?

13      A.  Yes.  I have to make sure that I say it.

14      Q.  Sure.  And throughout 2006, you were the

15 president and chief operating officer of

16 UnitedHealthcare; is that correct?

17      A.  Throughout 2006, yes, that's correct.

18      Q.  And at that time, being the COO of

19 UnitedHealthcare, it meant you were the head of

20 Uniprise?

21      A.  Not at that time, no.

22      Q.  When were you the head of Uniprise?

23      A.  Uniprise and UnitedHealthcare came together

24 towards -- at the very end of 2006, in the

25 November-December timeframe.
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 1      Q.  So up to October of 2006, who was the head of

 2 Uniprise?

 3      A.  A gentleman named Tracy Bahl, B-A-H-L.

 4      Q.  Where is he now?

 5      A.  Tracy is with Emdeom E-M-D-E-O-M.

 6      Q.  And around that time -- end of '06, beginning

 7 of '07 -- Mr. McMahon took over from you as COO of

 8 UnitedHealthcare; is that correct?

 9      A.  Yes.

10      Q.  And he also headed ACME, which was a part of

11 that -- which had been consolidated with

12 UnitedHealthcare, right?

13      A.  ACME was an internal name we gave to the

14 operations of UnitedHealthcare, and Dirk oversaw those.

15      Q.  And are ACME and Uniprise, in your mind,

16 synonyms except as to the difference in time?

17      A.  No.  The distinction is there were some

18 operations inside UnitedHealthcare as well.  So when it

19 came together, Dirk oversaw both components.

20      Q.  Would you tell the Judge what aspect of

21 operations that ACME assumed did you have as COO of

22 UnitedHealthcare?

23      A.  At that time, mainly just our broker and

24 employer servicing components.

25      Q.  How many direct reports do you have today?
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 1      A.  I have 11 direct reports.

 2      Q.  And how many direct reports do you have from

 3 entities that perform functions for PacifiCare Life and

 4 Health Insurance Company?  I'm trying to spare you from

 5 listing your 11, but if it's easier for to you do it

 6 that way, by all means.

 7      A.  Could you phrase your question, please, again.

 8      Q.  Sure.  PacifiCare Life and Health Insurance

 9 Company, the respondent in this case, has a number of

10 its functions carried out by entities with the first

11 name "United."

12      A.  Mm-hmm.

13      Q.  How many direct reports do you have for people

14 who have responsibility over those entities that

15 perform functions for PacifiCare Life and Health?

16      A.  So I'm -- I think I understand the question.

17 But let me -- I think the only one that would fall into

18 that category is our chief information officer, who is

19 John Santelli.

20      THE COURT:  Can you spell that.

21      THE WITNESS:  S-A-N-T-E-L-L-I.

22      MR. STRUMWASSER:  Q.  So you have no direct

23 reports from UnitedHealthcare?

24      A.  No.

25      Q.  What is Mr. Santelli's position?
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 1      A.  He's the chief information officer for

 2 UnitedHealth Group.

 3      Q.  In January of 2006, you were COO of

 4 UnitedHealthcare, right?

 5      A.  January 2006, I was the president and chief

 6 operating officer for UnitedHealthcare.

 7      Q.  To the best of your recollection, who were

 8 your direct reports at the time?  And if it's easier

 9 for you just to tell me the direct reports that have

10 anything to do with PacifiCare, that's fine.

11      A.  The direct report over the Pacific region,

12 which included California, was James Frey.  Steve Black

13 was running integrations for UnitedHealthcare at the

14 time.

15      Q.  Which UnitedHealthcare?

16      A.  I'm sorry?

17      Q.  Which United -- UnitedHealthcare -- so --

18      A.  At the time, UnitedHealthcare is just the

19 commercial business, basically individuals up through

20 case size 5,000 employees.  Okay?  Uniprise is

21 separate, with case sizes 5,000 and above.  Okay?  So

22 we're talking specifically about the UnitedHealthcare

23 commercial called the individual and group business,

24 "middle market small business" is how we refer to it.

25          So you're asking for all of my direct reports
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 1 at the time?

 2      Q.  Yes, that would have had anything to do with

 3 PLHIC.

 4      A.  I would suggest that's James Frey, as

 5 indicated, Dirk McMahon, and Steve Black.

 6      Q.  Thank you.  In January of '06, to whom did you

 7 directly report?

 8      A.  Steve Hemsley.

 9      Q.  And today?

10      A.  Steve Hemsley.

11      Q.  Thank you.  So going back to the beginning of

12 2006 shortly after the acquisition closed, you were the

13 head -- you were then president and COO of

14 UnitedHealthcare.  What was your involvement in the

15 integration of PacifiCare operations into United?

16      A.  In January of 2006?

17      Q.  Please.

18      A.  At that time, we had just completed the

19 acquisition of PacifiCare.  And I oversaw the Pacific

20 region.  So my activities were largely to, you know, as

21 part of my normal duties of president and chief

22 operating officer, to guide and oversee the business.

23 And that would include, you know, the integration

24 activities to a certain extent.

25      Q.  So you were responsible for guiding and
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 1 overseeing the integration of, among other things,

 2 PacifiCare into the corresponding United functions?

 3      MR. VELKEI:  Misstates his testimony.

 4      THE COURT:  Overruled.  It's a question.

 5      THE WITNESS:  I was, as it relates to

 6 UnitedHealthcare's business, again, the individual

 7 through large case business.

 8      MR. STRUMWASSER:  Q.  And you said "to a certain

 9 extent."  Is that what you meant by "to a certain

10 extent," the business segments that you just mentioned?

11      A.  No.  What I meant by that was that I don't

12 want to give the false impression that I was overseeing

13 the integration day to day.  We had several people and

14 teams that were working that integration, and it was

15 guided from -- you know, in multiple work streams by

16 other people.

17      Q.  Who had overall responsibility for the

18 integration of PacifiCare in January of '06?

19      A.  If I may just add a finer point to that that

20 the overall responsibility for -- at the UnitedHealth

21 Group level for overseeing the integration of

22 PacifiCare was Dave Astar.

23      Q.  And if Mr. Astar wanted to -- had an issue or

24 a question, to whom would he turn as overall -- is

25 there a single person that had overall responsibility
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 1 under him for PacifiCare integration?

 2      A.  He had that responsibility.  Then there were

 3 people inside the businesses that had responsibilities

 4 for their elements of it.

 5      Q.  And as best you recall now, who had

 6 responsibility for which elements of it?

 7      A.  As I best recall, from UnitedHealthcare, it

 8 was Steve Black.  Dave Astar had overall responsibility

 9 but also had responsibility for the operations and

10 technology elements of it on behalf of Uniprise.  And

11 from a -- from a network perspective at that time, it

12 would have been Mike McDonald.

13      Q.  What was his position?

14      A.  He was the president of UnitedHealth networks.

15      Q.  So at this time, January of '06, Mr. Black had

16 responsibility for the UnitedHealthcare part of the

17 integration?

18      A.  Yes.

19      Q.  And he was your direct report, right?

20      A.  You know, honestly I don't remember.  Either

21 he directly reported to me or to Mr. McMahon, Dirk

22 McMahon.

23      Q.  You were on the integration advisory council,

24 were you not?

25      A.  Yes.
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 1      Q.  What were your -- well, strike that.  Let

 2 me --

 3          Why don't you tell us, what were your

 4 responsibilities as a member of that council?

 5      A.  This is the integration advisory council for

 6 UnitedHealthcare.  And my responsibilities were -- I

 7 would receive reports on occasion on the progress of

 8 the integration.

 9      Q.  Did the council ever meet or telephonically

10 confer or --

11      A.  Yes.

12      MR. STRUMWASSER:  Let's go ahead and mark as our

13 next in order a document --

14      THE COURT:  It's 943.  It's a November 8th, 2005,

15 document entitled "PacifiCare/UHG Pre-Closing

16 Integration Charter."

17          (Department's Exhibit 943, PAC0908906

18           marked for identification)

19      MR. VELKEI:  Mr. Strumwasser, is there a

20 particular page you'd like the witness to look at?

21      MR. STRUMWASSER:  Actually, I have very few

22 questions.  He might not even feel the need to look at

23 that.

24      Q.  Let me ask you a couple quick questions, and

25 then you can stop us at any time and just say "I'd like
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 1 to spend some more time looking at this document."

 2          Do you recognize this document, 943?

 3      A.  No, not offhand.

 4      Q.  Do you recall that there was such a

 5 pre-closing integration charter?

 6      A.  You're referring to this document as being the

 7 charter?

 8      Q.  No.  I'm asking whether you recall there being

 9 a charter.  Whether this is it is a separate question.

10      A.  No, I don't recall there being a charter.

11      Q.  Take a look, if you would, just at the text on

12 the cover on this first page with the Bates number

13 ending in 9806 -- 8906.

14          Mr. Wichmann, this document was produced to us

15 very recently as a -- well, it was produced to us in

16 the last few days.  And it came either from your files

17 or Mr. McMahon's.  We're checking right now.

18          I just want to ask you, with regard to that

19 text on the cover, the one that starts with "Studies

20 have identified," is that something you have seen

21 elsewhere?

22      A.  A proclamation like that?

23      Q.  Yes.  Nice word.  Yes.

24      A.  I have seen things but not being this specific

25 around percentiles and things of that nature.  But,
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 1 yes, what it's referring to is a merger dip.

 2      Q.  A merger --

 3      THE COURT:  "Dip."

 4      MR. STRUMWASSER:  Q.  What's a merger dip?

 5      A.  It's a -- what occurs within the first hundred

 6 days of an acquisition if certain things don't happen,

 7 you know.

 8      Q.  Does it refer to a dip in the -- a frequent

 9 dip in the common stock price?

10      A.  No.

11      Q.  Was there discussion or concern in 2005 about

12 a merger dip with respect to the PacifiCare

13 acquisition?

14      A.  No.

15      Q.  And the second paragraph of that proclamation

16 identifying the most common reasons cited for failure,

17 I'd like to know whether you agree or disagree that

18 those are -- I don't care whether most frequent but

19 whether those are common reasons for failure.

20      A.  There's any number of reasons for failure.

21 These could be some contributing factors to it but

22 certainly not individually reasons.

23      Q.  Are you aware that in 2006 Uniprise had its

24 own integration team?

25      A.  Yes.
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 1      Q.  Do you recall who headed it up?

 2      MR. VELKEI:  Asked and answered.

 3      THE COURT:  Overruled.

 4      THE WITNESS:  Dave Astar.

 5      MR. STRUMWASSER:  Your Honor, just for the record,

 6 Exhibit 943, the custodian listed was Mr. Wichmann.

 7      Q.  Do you recall another team headed by Steve

 8 Auerbach, Doug Smith and AJ Labuhn?

 9      A.  I don't.

10      Q.  You know all three of those people, right?

11      A.  Can you name them again, please?

12      Q.  Sure.  Steve Auerbach?

13      A.  Yes.

14      Q.  Doug Smith?

15      A.  Yes.

16      Q.  AJ Labuhn?

17      A.  Yes.

18      Q.  Did you have any communications with the

19 three, as best you recall, in 2006 regarding

20 integration of PacifiCare?

21      A.  I'm sure I did with Steve.

22      Q.  Are you aware that this group, the

23 Auerbach-Smith-Labuhn group, was divided into three

24 functional teams?

25      A.  No.
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 1      Q.  Are you aware that Uniprise had a functional

 2 team working on claims integration?

 3      MR. VELKEI:  Below Mr. Black?

 4      MR. STRUMWASSER:  Yes, as it happens.

 5      THE WITNESS:  Timeframe again we're talking about?

 6      MR. STRUMWASSER:  Q.  '06.

 7      A.  All of '06?

 8      Q.  Well, if that matters, let's say first half of

 9 '06.

10      A.  No, I wasn't aware of that.

11      Q.  Were you aware of it with respect to the

12 second half of '06?

13      A.  Just to be clear, at the very end of 2006, as

14 I've already indicated, the Uniprise and

15 UnitedHealthcare came together.  So at that point in

16 time, I'm more familiar with what was going on with

17 Uniprise.  So in advance of that, I have no knowledge

18 really of -- or recollection of that.

19      Q.  So as of the time you took over that function,

20 the Uniprise function, are you aware that there was an

21 integration group working on claims integration?

22      THE COURT:  Excuse me.

23          (Recess taken)

24          (Record read)

25      THE WITNESS:  For PacifiCare, yes.
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 1      MR. STRUMWASSER:  Q.  Are you aware at that time

 2 there was a separate group working on member services

 3 and customer care integration?

 4      A.  The specifics of how the teams were organized

 5 I'm not completely clear on, but those would have been

 6 things we would have teams organized around.

 7      Q.  And I appreciate that distinction.  So is it

 8 fair to say, then, that you don't remember specifically

 9 but that it makes sense there would have been such a

10 team?

11      A.  Yes.

12      Q.  Are similarly you would have -- you don't have

13 any specific recollection regarding a team working on

14 integrating group services, but you aren't surprised

15 that there was one?

16      A.  No, I'm not surprised there was one.

17      Q.  And you don't remember one?

18      A.  I don't.

19      Q.  Now, in addition, there was a UnitedHealthcare

20 integration team led by Mr. Black and Mr. Burghoff,

21 right?

22      MR. VELKEI:  Vague as to time.

23      MR. STRUMWASSER:  Q.  2006.

24      A.  Steve Black.

25      Q.  And that group you would have had jurisdiction
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 1 over for the full year, right?

 2      A.  Yes.

 3      Q.  Do you know what their responsibilities were,

 4 the Uniprise -- excuse me, the UnitedHealthcare

 5 integration team headed by Mr. Black?  Do you know what

 6 that team's responsibilities were?

 7      A.  Yes.  My memory's faded about the details, but

 8 yes.

 9      Q.  I'll take what your memory holds still with

10 that understanding.  Please?

11      A.  That's what you're asking?

12      Q.  Yes.

13      A.  Simply said, Steve would coordinate all of the

14 integration activities as it relates to the scope of

15 responsibilities of the UnitedHealthcare business.  So

16 examples, rather than going into all the details,

17 network implementation -- so recontracting and those

18 components -- market-facing activities and how they

19 come together, things of that nature.

20      Q.  Anything else?  I mean, I would appreciate if

21 there's anything else.  I don't want you to strain.  If

22 that's all you remember, that's fine.  But I want to

23 make sure we have the full extent of your recollection

24 on that.  Any other functions that he was integrating?

25      A.  You've got to remember he's coordinating the
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 1 integration.  He has teams of people underneath him.

 2 Okay?  So, yes, I could go on with what normally would

 3 get integrated, but --

 4      Q.  But nothing that you have a specific

 5 recollection of right now?

 6      A.  So the corporate functions in UnitedHealthcare

 7 would have a team associated with it.  Like I said, the

 8 market-facing elements, including our approach to

 9 brokers and things of that nature.

10          To the extent we had operational

11 responsibilities inside UnitedHealthcare, he would,

12 again, help guide those activities.  And then he would

13 also interface with the other businesses to ensure

14 continuity.

15      Q.  To what extent did UnitedHealthcare have

16 operations responsibilities prior to the end of 2006?

17      A.  I partially responded to this earlier about

18 the broker, which is more of the market-facing support

19 activities.  And then also the -- I believe at that

20 time also had responsibilities for provider contract

21 loading as well.

22      Q.  And who -- whom was Mr. Black and Mr. Burghoff

23 coordinating?  You said he had coordination

24 responsibilities.  Whom did you understand him to be

25 coordinating with?
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 1      A.  He would coordinate to the extent that, you

 2 know, there was a codependency with another business

 3 and then with Dave Astar.

 4      Q.  We had Mr. Labuhn here a long time ago, and he

 5 testified that he did not know the specific

 6 accountabilities of Mr. Burghoff's team.  Does that

 7 concern you?

 8      A.  No.

 9      Q.  Would it concern you to know that, between the

10 Uniprise integration team and the Black-Burghoff

11 UnitedHealthcare team, there was no regular reporting

12 mechanism for informing one another about current

13 integration projects?

14      MR. VELKEI:  Misstates the record, assumes facts

15 not in evidence.

16      THE COURT:  Overruled.

17      THE WITNESS:  Can you rephrase the question,

18 please?

19      MR. STRUMWASSER:  Q.  Sure.  Would it concern you

20 to know that, between the Uniprise integration team and

21 the Black-Burghoff UnitedHealthcare team, there was no

22 regular reporting mechanism for informing the other --

23 one another about current integration projects?

24      A.  You're asking if that would concern me?

25      Q.  Yes.
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 1      A.  Is that a matter of fact or --

 2      Q.  Yes.

 3      A.  I know you're the one asking the questions.  I

 4 apologize, but -- I don't know that to be true.

 5      Q.  I understand you don't know that to be true.

 6 I appreciate your saying that.  I'd like you to assume

 7 that to be true, and I'd like to know whether, if that

 8 is true, it would concern you.

 9      A.  Not necessarily.

10      Q.  There was another integration team headed by

11 Diane Schofield and Jason Greenberg in United

12 platforms.  Are you aware of that?

13      A.  I vaguely recall it, yes.

14      Q.  And they were working on system migrations.

15 Is that consistent with your recollection?

16      A.  Yes.

17      Q.  Would it concern you that Mr. Labuhn also

18 didn't know the specific functions of Mr. Greenberg?

19      A.  No.

20      Q.  Would it concern you that Mr. Greenberg

21 testified that he did not know the specific functions

22 of Mr. Labuhn's team?

23      A.  No.

24      Q.  Mr. Wichmann, overall, are you satisfied with

25 the way that United executed the PacifiCare
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 1 integration?

 2      A.  Yes.

 3      Q.  Sitting here today, do you feel that the

 4 integration was a success from a shareholder

 5 standpoint?

 6      A.  Yes.

 7      Q.  Do you feel that it was a success from a

 8 member standpoint?

 9      A.  Yes.

10      Q.  You feel it was a success from a provider

11 standpoint?

12      A.  Yes.

13      Q.  Was there any point during the integration of

14 PacifiCare that you felt, at that time, that it was

15 going poorly?

16      A.  In certain specified areas, yes.

17      Q.  Which specified areas?

18      A.  The -- shortly after the closing of the

19 PacifiCare transaction, we received notice that CTN,

20 the network we were accessing in California, would no

21 longer be available to us.  And we had a very short

22 time period, very compressed time period imposed upon

23 us to basically recontract the California network, get

24 it loaded and brought back and utilized.

25          That process caused a lot of anxiety in the
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 1 market because we had to fundamentally recontract

 2 terms, both economic and administrative, with virtually

 3 every physician and hospital in California over a

 4 relatively brief time period.

 5          We then had to load all of that data into our

 6 systems and process claims.  And that didn't meet our

 7 high standards and expectations.  That would be one

 8 area.

 9          The second area is around the processing of

10 point-of-service claims on the HMO platform.  One of

11 the things we did was we split processing into two

12 different facilities and, as a result, dampened the

13 communications amongst the teams for a short period of

14 time and caused some mispaid claims.

15          I'm trying the think if there's other areas.

16 Those are the two that come to mind right offhand.

17      Q.  Is there anything with respect to the payment

18 of PLHIC PPO claims that you felt at any time during

19 the integration was going poorly?

20      A.  No.

21      Q.  Mr. Wichmann, you just said that the

22 termination of the CTN -- the notice you received from

23 Blue Shield regarding the CTN network required you to

24 recontract the entire network.  Do you remember that

25 testimony a moment ago?
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 1      A.  Yes.

 2      Q.  Isn't it true, Mr. Wichmann, that the vast

 3 majority of the physicians and other providers

 4 accessible to you on the CTN network became accessible

 5 to United by virtue of United acquiring the PacifiCare

 6 network?

 7      A.  There was strong overlap.  That didn't mean

 8 that we could just walk into the shoes of all those

 9 contracts.  Things had to be modified.

10      Q.  Well, insofar as the contracts were concerned,

11 any United member could access a PacifiCare-contracted

12 provider as an in-network provider on December 23rd,

13 2005, right?

14      MR. VELKEI:  That's vague.  Calls for speculation.

15 There are a million different contracts, your Honor,

16 and each one stands on its face.  To generalize across

17 a group of contracts -- I think it's impossible to

18 answer that question.

19      THE COURT:  I'm going to allow the question.  The

20 witness can answer it.

21      The WITNESS:  Could you repeat the question

22 please?

23          (Record read)

24      THE WITNESS:  That's not accurate, no.

25      MR. STRUMWASSER:  Q.  When did you learn about the
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 1 United plan to acquire PacifiCare?

 2      A.  Oh, wow.  I don't recall offhand.

 3      Q.  Before it became public?

 4      A.  Oh, yes.

 5      Q.  And were you involved in the due diligence at

 6 any time?

 7      A.  Yes.

 8      Q.  Are you aware that Elena McFann was a

 9 participant in the due diligence program?

10      A.  I don't recall Elena being there.

11      Q.  Are you aware that Ms. McFann was specifically

12 dispatched to determine whether, as a general matter,

13 PacifiCare providers would become available to United

14 members through the acquisition of PacifiCare?

15      A.  I know we did that work.  I don't know that

16 Elena did it.

17      Q.  And are you aware that the answer that came

18 back was a general yes?

19      A.  Yes, but -- and I think this is very

20 important -- those contracts possessed terms in many

21 cases that we'd be able to, you know, access the

22 PacifiCare contracts.  But many of them did not.  And

23 many providers needed to be recontracted.

24          And there was significant disruption between

25 our base -- our access to the CTN network versus the
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 1 PacifiCare network that had to be contracted as well.

 2      Q.  Do you have any estimate of how many

 3 PacifiCare providers, that is to say in-network

 4 providers within the PacifiCare network at the end of

 5 2005, had contracts that possessed terms that, by those

 6 terms, precluded you from making their services

 7 available to United members?

 8      A.  I don't.

 9      Q.  Any estimate of how many?

10      A.  I don't.

11      Q.  Do you know whether it was a majority or a

12 minority of those?

13      A.  When we talk providers, we're talking

14 physicians, hospitals?

15      Q.  All of the above.

16      A.  Based on spend?

17      Q.  Based on doesn't matter.  I'm asking you for a

18 count of physicians -- excuse me, a count of providers.

19      A.  I don't know.

20      Q.  Do you have a sense of how large the CTN

21 network was at the time of the acquisition?

22      A.  Very rough sense, yes.

23      Q.  What was that?

24      A.  40,000 physicians.

25      Q.  Do you have a sense of what the size of the
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 1 PacifiCare network was at the time of the acquisition?

 2      A.  I do.

 3      Q.  What's that?

 4      A.  Maybe slightly smaller.

 5      Q.  Do you have a -- you know the term "gap

 6 provider," don't you?

 7      A.  No.

 8      Q.  I'd like you to assume that the term "gap

 9 provider" means a provider on the CTN network who is

10 not on the PacifiCare network.  Do you have that in

11 mind?

12      A.  On CTN, not on PacifiCare.

13      Q.  Right.  Do you have that in mind?

14      A.  Yes.

15      Q.  With that definition, do you have a sense of

16 how many gap providers there were at the time of

17 acquisition?

18      A.  At closing?

19      Q.  Yes.

20      A.  I don't remember the -- exactly the details.

21 The level of disruption for our large customer base was

22 higher than what our standards, you know, would

23 normally be.

24      Q.  I understand you don't remember the details.

25      A.  Yes.
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 1      Q.  Do you have any sense of what the size of

 2 that -- you know, thousands, tens of thousands?  Do you

 3 have any estimate, sitting here today, of how many gap

 4 providers there were?

 5      A.  My recollection which sticks in my head -- and

 6 this is a fuzzy recollection -- is at closing,

 7 physician only, which represents half of the spend --

 8 and spend's important.  Pure counts are really

 9 irrelevant in many respects.  But I believe the

10 disruption or the "gap," if you will, was slightly over

11 5 percent.

12      Q.  So of 40,000, maybe 2,000?

13      A.  (Nods head affirmatively)

14      Q.  We need an audible response.

15      A.  I think that's the math, yes.

16      Q.  Now, you emphasized the spend.  And I

17 understand why you have an interest in the spend.  But

18 from a standpoint of contracting, that is to say, how

19 many people -- how many contracts do we have to

20 negotiate between now and then, the real count there is

21 how many providers are we having to deal with during

22 this six-month period, correct?

23      A.  In terms of the amount of work?

24      Q.  Yes.

25      A.  The work for a provider that has more
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 1 significant spend through it is more than the work with

 2 one that has none.

 3          The key here -- and I don't want to lose this

 4 point -- is that if you lose 2,000 providers, those

 5 are -- means that many consumers lose access to their

 6 doctor.  So I don't want to diminish the size of that.

 7 Even if it were 1,000 or 800, it's a pretty sizeable

 8 number, particularly given our client base at the time.

 9      Q.  And I don't want to be understood to be

10 diminishing it either.  I just want to get a handle on

11 the numbers.

12      A.  And the real work is also with the hospital

13 contracts.

14      Q.  How many of those were there?

15      A.  I don't recall.

16      Q.  Now, with respect to the gap providers, do you

17 have a recollection as to how many of those actually

18 didn't have any spend in the previous year?

19      MR. VELKEI:  Your Honor, I don't think it's

20 relevant, Mr. Wichmann's recollection of the gap

21 providers.  We've had witnesses testify at length about

22 the number, how many were being utilized.  This isn't a

23 memory test for Mr. Wichmann.  I'm not sure it's

24 advancing the ball in this case.

25      THE COURT:  I'm going to overrule the objection,
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 1 but I don't want to go into too much detail of what he

 2 remembers or doesn't remember.

 3      MR. STRUMWASSER:  Understood, your Honor.

 4      THE WITNESS:  I don't.

 5      MR. STRUMWASSER:  Q.  Would you agree that in

 6 January of 2006, you had an urgent need to recontract

 7 certain providers in order to give your then-current

 8 members of United access to them?

 9      A.  Yes, our recontracting efforts would be

10 prioritized based upon which providers our members

11 access.

12      Q.  I'd like a specific answer to my question.

13 Would you agree you had an urgent need to get -- to

14 recontract CTN providers -- to recontract certain CTN

15 providers in order to give your members access on June

16 23rd, 2006?

17      MR. VELKEI:  Asked and answered.

18      MR. STRUMWASSER:  Q.  United members.

19      THE COURT:  Overruled.

20      THE WITNESS:  Yes.

21      MR. STRUMWASSER:  Q.  And would you agree that

22 that was foreseeably a big challenge?

23      MR. VELKEI:  Objection, vague.

24      THE COURT:  Overruled.

25      THE WITNESS:  Yes.
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 1      MR. STRUMWASSER:  Q.  And would you agree that, to

 2 the extent the people who were responsible for doing

 3 this contracting were engaged in recontracting

 4 PacifiCare network providers who had contracts that

 5 gave United members access to them, that that was a

 6 diversion from the urgent work to be done?

 7      MR. VELKEI:  Could you read that back?

 8          (Record read)

 9      MR. VELKEI:  Lacks foundation.  Calls for

10 speculation.

11      THE COURT:  If you know.

12      THE WITNESS:  Could you read it one more time,

13 please?

14          (Record read)

15      THE WITNESS:  No.

16      MR. STRUMWASSER:  Q.  Mr. Wichmann, you testified

17 a moment ago -- a few minutes ago -- that the

18 cancellation of the CTN contract required you to

19 recontract the entire CTN network.  Do you recall that

20 testimony?

21      A.  Yes.

22      Q.  In light of the fact that there were at least

23 some CTN providers who were also PacifiCare network

24 providers to whom the United members had access, would

25 you agree that your statement was overbroad?
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 1      A.  No.

 2      Q.  Okay.  Were you aware before December 23, '05,

 3 were you personally aware that the CTN -- is it a lease

 4 or a contract that you had with Blue Shield?

 5      A.  It's a leasing arrangement in the form of a

 6 contract.

 7      Q.  Were you aware that the contract had a

 8 six-month cancellation provision in it?

 9      A.  Yes, but that wasn't the only cancellation

10 provision in the contract.  That was the most dire

11 cancellation provision in the contract.

12      Q.  Right.  Were you aware -- strike that.

13      A.  -- which --

14      Q.  I'm sorry.  Go ahead if you want to finish.

15      A.  -- which could only be invoked if there were a

16 brand violation that caused Blue Shield of California

17 at the time to lose their brand by the Blue Cross-Blue

18 Shield association.

19      Q.  Did the acquisition constitute such a brand

20 violation?

21      A.  No.

22      Q.  What was the triggering event that created the

23 brand violation?

24      A.  I don't believe there was one.

25      Q.  So the cancellation notice that you got from
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 1 Blue Shield, was that a breach of the contract, in your

 2 view?

 3      A.  I don't remember the specifics of the contract

 4 and whether they had the right to terminate upon

 5 acquisition as well.

 6      Q.  Is it your recollection that, in fact, Blue

 7 Shield cited the acquisition as the grounds for

 8 termination?

 9      A.  I don't recall.

10      Q.  Isn't it true, Mr. Wichmann, that for much of

11 the period from the summer of '05 until closure there

12 was concern at United that the Justice Department might

13 require you to get off the CTN network within six

14 months?

15      A.  Yes.

16      Q.  And was there any thought given, to the best

17 of your recollection, that, "Well, if they're going to

18 give us only six months to get off, we won't go ahead

19 with the deal"?

20      A.  No.

21      Q.  Would you agree, Mr. Wichmann, that acquiring

22 the PacifiCare network was a major inducement to

23 United's acquiring PacifiCare?

24      MR. VELKEI:  Objection, vague.

25      THE COURT:  Overruled.
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 1      THE WITNESS:  The word "inducement" seems strong

 2 to me.  It was one of many strategic reasons for us to

 3 acquire PacifiCare.

 4      MR. STRUMWASSER:  Q.  Would you consider it one of

 5 the major strategic reasons?

 6      A.  Yes.

 7      Q.  Take a look at 943, the document I distributed

 8 a few minutes ago, and turn if you would, please, to

 9 Page 8908.  We have there a slide entitled "Deal

10 Dynamics and Implications."  You should feel free to

11 read it as much -- take as long as you'd like to look

12 at this or anything else in this document if you need

13 to.

14      MR. VELKEI:  Just in the interest of time, are

15 there any other pages you're going to be asking about

16 that he might look at now?

17      MR. STRUMWASSER:  I have no present intention to

18 ask him to look at any other pages.

19      MR. VELKEI:  Okay, thanks.

20      THE COURT:  My mind is slipping, but I don't

21 recall what "PBM" is.

22      MS. ROSEN:  Pharmacy benefit management.

23      THE COURT:  Thank you.

24      MR. VELKEI:  I asked that same question yesterday.

25      THE WITNESS:  Okay.
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 1      MR. STRUMWASSER:  Q.  The first row, entitled

 2 "Networks," first column is entitled "why The Deal --

 3 "Why Was The Deal Done In The First Place?"  Do you see

 4 that?

 5      A.  Yes.

 6      Q.  And in that cell there, the first item listed

 7 is "PacifiCare networks are regionally strong and

 8 geographically complementary to UHG's national

 9 network," is that consistent with your view of the deal

10 dynamics?

11      A.  As relates to networks, yes.

12      Q.  And that statement that "PacifiCare networks

13 are regionally strong and geographically complementary

14 to UHG's national network," that's a statement that is

15 applicable to the PacifiCare network in 2005,right?

16      A.  Yes.

17      Q.  Specifically to the California network, right?

18      A.  No, but California was certainly a component

19 of this.  One of the other major network components is

20 PacifiCare had a lot of membership outside of

21 California, where the United network was very strong

22 and therefore very complementary and effective.

23      Q.  Well, but as to networks, the PacifiCare

24 network was strong in California, was it not?

25      A.  Yes.
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 1      Q.  And it was regionally complementary to UHG's

 2 network in California, right?

 3      A.  We didn't have a network in California.

 4      Q.  Exactly.  It couldn't get more complementary

 5 than that, right?

 6      A.  Yes.  Well, let me rephrase.  We're a large

 7 company.  We operate a lot of businesses.  We did have

 8 network assets in California, just not medical.  Just

 9 want to be accurate.

10      Q.  Is it your testimony, Mr. Wichmann, that -- is

11 it your opinion that the loss of the CTN network was a

12 reason for many of the problems that PacifiCare had

13 paying PLHIC PPO claims on time and accurately?

14      MR. VELKEI:  Assumes facts not in evidence.

15      THE COURT:  Overruled.

16      THE WITNESS:  Can you restate the question,

17 please?

18          (Record read)

19      THE WITNESS:  I'm sorry.  I'm going to have to ask

20 you to read that again one more time.

21          (Record read)

22      THE WITNESS:  No, I do think it contributed to us

23 paying some of the PLHIC PPO claims inaccurately.  But

24 words like "many" and those kinds of generalizations

25 don't apply in this case.
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 1      MR. STRUMWASSER:  Q.  Mr. Wichmann, have you ever

 2 heard of EPDE?

 3      A.  Vaguely.

 4      Q.  Are you aware that it is an IT module that was

 5 used to transfer provider demographics and fee schedule

 6 data from United's national database to PacifiCare's

 7 claims adjudication system, RIMS?

 8      A.  I happen to know that, yes.

 9      Q.  I mean, you know -- you are aware of NDB,

10 right?

11      A.  Yes.

12      Q.  And you're familiar with RIMS, right?

13      A.  Yes.

14      Q.  And so you are aware that there was a module

15 called EPDE that fed data from NDB to RIMS, right?

16      A.  That would be the full extent of my

17 understanding, yes.

18      Q.  You're aware that, prior to the acquisition,

19 PacifiCare loaded provider data demographic and fee

20 schedule directly into RIMS, right?

21      A.  I'm not sure how PacifiCare maintained their

22 demographic and fee schedule data.

23      Q.  Are you aware that PacifiCare -- that RIMS

24 contained demographic and fee schedule information?

25      A.  No.
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 1      Q.  I would like you to assume then that RIMS had

 2 demographic and fee schedule information that was

 3 directly loaded prior to the merger, and I would like

 4 you to assume that EPDE was a module that fed from NDB

 5 to RIMS.

 6          Have you ever been told or seen or been

 7 informed that the NDB -- I'm sorry -- that the EPDE

 8 feed corrupted some of the provider data in RIMS?

 9      A.  I have some very vague recollection of that,

10 yes.

11      Q.  How did you come to get that information?

12      A.  I don't recall.

13      Q.  Just based on your fairly -- strike that.

14          Based on your knowledge of the -- that you

15 just mentioned about what NDB and RIMS is, plus the

16 fact that I've asked you to assume that RIMS had been

17 directly fed -- directly loaded by PacifiCare

18 pre-merger, I take it you don't have any reason to

19 believe that it would be -- have been impossible for

20 PacifiCare to continue to directly load data on -- the

21 provider data onto RIMS after the acquisition, right?

22      MR. VELKEI:  Calls for speculation.  Lack of

23 foundation.

24          Your Honor, this is not his area in terms of

25 loading of contracts and storage of information.  I
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 1 think he's made that clear.  I think it's really just a

 2 waste of time.

 3      THE COURT:  I'm not sure where you're going,

 4  Mr. Strumwasser.  This is clearly frontal lobe access

 5 material that he's having trouble with.  A source of

 6 information -- trying to remember the source of

 7 information is a different process in people's brains

 8 than the information itself.  So I'm not sure the

 9 purpose of -- why we're trying to access this.

10      MR. STRUMWASSER:  I want to -- initially I'd like

11 to know whether the problems that we've gotten

12 testimony and evidence on came to his attention.

13      THE COURT:  Okay.

14      MR. STRUMWASSER:  So --

15      MR. VELKEI:  And he's answered that.  He said he

16 has some vague recollection, doesn't recall how he got

17 it, but he has some knowledge of that, of some issues.

18      THE COURT:  Okay.

19      MR. STRUMWASSER:  Are you -- I confess, I've lost

20 track of the question.  So I'm just going to start

21 over.  And I've lost our feed, so --

22      Q.  Are you aware, Mr. Wichmann, that a decision

23 was made to cease direct loading of RIMS for California

24 and you do the NDB load and EPDE transfer?  Are you

25 aware that that was an affirmative decision made by
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 1 PacifiCare -- or by United management?

 2      A.  No.

 3      Q.  I'd like to you assume that is the case, that

 4 is to say that, in -- specifically I'd like you to

 5 assume that in other states that were served by RIMS

 6 for PacifiCare, that the direct load onto RIMS

 7 continued, but in California the decision was made to

 8 do the loading of demographic data into NDB and then

 9 feed down to RIMS and it had the consequences that

10 you've already testified to.

11          Do you have any concern that the decision to

12 do that at the same time you were doing the

13 recontracting with CTN providers may have been an

14 unsound decision?

15      MR. VELKEI:  Your Honor, we're kind of back in the

16 same place we were a couple of minutes ago.  He says he

17 doesn't have any knowledge of these issues.  It calls

18 for speculation, lack of foundation.  I mean --

19      THE COURT:  I mean, he's pretty high up there.

20 I'm going to allow the question.  If he doesn't know,

21 he can say he doesn't know.

22      MR. VELKEI:  Would you mind reading it back?  I'm

23 sorry because there was a lot in there.

24          (Record read)

25      THE WITNESS:  No.
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 1      MR. STRUMWASSER:  Q.  And if I told you that that

 2 decision caused thousands of claims payment checks each

 3 month for several months to be sent to the wrong

 4 provider address, I'll ask you to assume that, and I'll

 5 ask you to assume that it caused incorrect provider

 6 information to be listed in PacifiCare's online

 7 directories and caused some participating providers to

 8 be omitted from online directories, would your answer

 9 be the same, no concern?

10      A.  The question I believe I answered was whether

11 I had a concern that we were recontracting the network

12 and creating a feed between NDB and RIMS for California

13 physicians, am I concerned about that.  Was I concerned

14 about that?  No.

15          Now, I'm not sure if I understand what you're

16 asking.

17      Q.  I appreciate your clarification because I

18 think we may have had a miscommunication.

19          My question concerns the decision to -- not --

20 to forego direct loading into RIMS in California and

21 instead doing the loading onto NDB and the feed down to

22 RIMS at the same time that the CTN recontracting was

23 going on.  Do you have that question in mind?

24      A.  Yes.

25      Q.  So I'm really asking now and intended to ask
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 1 before whether you have any doubt about the soundness

 2 of the decision to go to NDB and the feed at the same

 3 time that you were doing the recontracting.

 4      MR. VELKEI:  And same objections, your Honor.

 5      THE COURT:  I'll allow him to answer.  I don't

 6 think that his answer is going to be any different.

 7      MR. VELKEI:  Right.

 8      THE WITNESS:  I don't have any concern.  There's a

 9 lot of underlying speculation in your question.

10      MR. STRUMWASSER:  Well, I just wanted to make sure

11 because I thought that his codicil to the answer was --

12 may have moved the question a little bit.  But that's

13 fine.  I'm happy with where we are here.

14      Q.  And just now to close out this issue, with

15 respect to that decision, the decision -- not the

16 decision to recontract but the decision to load to NDB

17 and then feed to RIMS, if I told you that it caused

18 thousands of claims checks per month to be sent to the

19 wrong provider, caused incorrect provider information

20 on the online listings and caused some providers to be

21 omitted from the directories, same answer?

22      A.  Yes, same answer.

23      MR. VELKEI:  Should we take a break at this point?

24      THE COURT:  Go ahead.

25      MR. STRUMWASSER:  Actually, I do have one more
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 1 question in this line.

 2      THE COURT:  Okay.

 3      MR. STRUMWASSER:  Q.  If I told that you the

 4 errors in the EPDE feed also caused hundreds of

 5 providers to be paid according to the wrong fee

 6 schedule, same answer?

 7      MR. VELKEI:  "Same answer" meaning would he have

 8 concerns if he understood that there was this issue?

 9      MR. STRUMWASSER:  Yeah, same answer, that he would

10 not have concerns.

11      THE WITNESS:  Yes, same answer, but I want to make

12 it clear that the supposition is that a manual process

13 would have yielded a better outcome, which it would not

14 have.

15      MR. STRUMWASSER:  Does your Honor want to take the

16 break now?

17      THE COURT:  Sure.

18          (Recess taken)

19      THE COURT:  All right.  Go back on the record.

20      MR. STRUMWASSER:  Q.  Mr. Wichmann, I have some

21 questions for you with respect to the management of

22 United generally.  And for the purposes of these

23 questions, I'd like you to assume that we're talking

24 about 2006 and 2007.  Okay?

25      A.  Okay.
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 1      Q.  Have you ever heard it said that employees and

 2 managers at United were excessively siloed?

 3      A.  On occasion.

 4      Q.  You know what siloing means, right?

 5      A.  Yes.

 6      Q.  Why don't you tell us what siloing means to

 7 you.

 8      A.  Siloing means to me that -- in the context of

 9 the business, you mean?  Or in context of business, I

10 should say -- would be that groups operate more

11 autonomous one to the next.

12      Q.  Have you ever heard it said that there was

13 insufficient coordination among related functions at

14 United?

15      A.  Not in any significant way.

16      Q.  So you've never heard it a significant amount

17 of time, or you've never heard it said about United as

18 a significant problem?

19      A.  I've never heard it at United as a significant

20 problem.

21      Q.  Have you ever heard it said that there was a

22 lack of end-to-end accountability for processes?

23      A.  Yes.

24      Q.  Have you ever heard it said that United people

25 don't accept responsibility when things go wrong and
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 1 instead engage in finger pointing and blame shifting?

 2      A.  No.

 3      Q.  Now, aside from whether or not you ever heard

 4 any of those things, do you believe that in 2006 and

 5 2007 there was a problem with siloing at United?

 6      A.  When you refer to United, are you talking

 7 about United Health Group or UnitedHealthcare or...

 8      Q.  Well, I'm really talking about -- and I

 9 appreciate that question -- because I want to make it

10 clear I'm talking about all of the parts of United that

11 essentially touch PacifiCare Life and Health Insurance

12 Company.  So the claim paying function, the corporate

13 management, all of the pieces that have to do with

14 PLHIC.

15      A.  Okay.  Could you ask your question again

16 please or read it back, whatever you prefer.

17      Q.  Sure.  I'll just ask it again.  Aside from

18 whether you heard it or not, do you believe siloing was

19 a problem with respect at United in 2006 and 2007?

20      A.   No.  I'm answering your question in the

21 context of did it affect our business performance or

22 otherwise.

23          Sure, you may hear of a complaint from an

24 individual employee about something, but I wouldn't

25 suggest that it's a -- many people would have their own
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 1 perceptions about what siloing is and how things would

 2 work and things of that nature.  We operate on a very

 3 much portfolio-managed basis, and it does require us to

 4 have more coordination amongst the group.

 5      Q.  I appreciate that clarification.  I want to be

 6 clear.  Listen, that question was specifically do you

 7 believe and, yes, I'm not interested as it goes to your

 8 belief in whether you heard it from somebody.

 9          I'm interested in whether you think siloing

10 was a problem in executing business functions having to

11 do with PacifiCare Life and Health Insurance Company.

12 And I take it your answer is no?

13      A.  That's correct.

14      Q.  And do you believe that there was an

15 insufficient coordination in '06 and '07 among related

16 functions as it pertains to PacifiCare Life and Health

17 Insurance Company?

18      A.  I'm sorry.  I'm going to have to ask you to

19 read the question again.

20          (Record read)

21      THE WITNESS:  No.

22      MR. STRUMWASSER:  Q.  Do you believe that in '06

23 and '07 there was a lack of end-to-end accountability

24 for business processes that pertained to PacifiCare

25 Life and Health?
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 1      A.  As a general matter, no.

 2      Q.  Any specifics for which the answer would be

 3 yes?

 4      A.  None that come to mind.

 5      Q.  Do you believe that, in 2006 and 2007 there

 6 was a lack of end-to-end accountability for IT

 7 processes as they pertained to PLHIC?

 8      A.  I'm not aware of any, no.

 9      Q.  And as to your opinion, do you believe that

10 there was a problem in United with people accepting

11 responsibility for things that went wrong rather than

12 engaging in finger -- in blame shifting?

13      A.  Again, as a general matter, no.

14      Q.  And I take it there's nothing specific that

15 you recall?

16      A.  Nothing that I recall, no.

17      Q.  Mr. Wichmann, United prides itself on being a

18 data driven, numbers oriented firm, right?

19      A.  We pride ourselves as data is one of our three

20 core competencies.

21      Q.  In fact, you guys have a big national media

22 buy right now on that very theme in which you're

23 projecting numbers on patients and stuff, right?

24      A.  The campaign's called Health in Numbers.  But

25 it's not really so much focused on that.  It's really
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 1 the humanity of our organization serving 75 million

 2 Americans.

 3      Q.  Have you ever heard it said that United

 4 employs false performance metrics that paint a

 5 misleading rosy picture?

 6      A.  Can you read that again, please?

 7      Q.  Sure.  Have you ever heard it said that United

 8 employs false performance metrics that paint a

 9 misleading rosy picture of its performance?

10      A.  Have I ever heard something like that?

11      Q.  Yes.

12      A.  That's a very strong statement.  I'd have to

13 say no.

14      Q.  Do you believe that United employs false

15 performance metrics that paint a misleading rosy

16 picture?

17      A.  No.

18      Q.  Do you believe that at least in some respects

19 United's metrics do not accurately portray the extent

20 of problems?

21      A.  I'm trying to help here, if I can.

22      Q.  I appreciate it.

23      A.  I believe our metrics haven't always been as

24 strong as they are today around measuring the impact to

25 a constituent.  So that would be an outside-in set of
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 1 metrics.

 2      Q.  Outside --

 3      A.  Outside-in.

 4      Q.  What's an outside-in?

 5      A.  Just as I just described, which is -- it's you

 6 understand the needs and requirements of those to which

 7 you serve, consumers -- which are people -- physicians,

 8 regulators, employers, brokers, consultants, all the

 9 constituents in the healthcare supply chain, and you

10 design your metrics around being as sensitive as

11 possible to their needs.

12      Q.  Can you give any examples of instances in

13 which the metrics that applied to any part of the PLHIC

14 business in '06 and '07 were inadequate in that way?

15      A.  No.

16      Q.  Have you ever had a concern that the -- that

17 false metrics, incorrect metrics were lulling your

18 people into an unwarranted self-satisfaction?

19      A.  No.

20      Q.  United also prides itself as being a leader in

21 the industry in the use of information technology,

22 right?

23      A.  We've been noted by others as such, yes.

24      Q.  And your folks claim that, right?

25      A.  Not really.  We're a much more humble
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 1 organization than to make broad proclamations like

 2 that.

 3      Q.  Did you ever hear it said that United has a

 4 tendency to underestimate the complexity of processes

 5 it's automating?

 6      A.  Again, as a broad statement, no.

 7      Q.  Do you recall any instances in which someone

 8 said that United actually underestimated the complexity

 9 of a process that was being automated, a specific

10 process, that -- we'll limit it to the processes that

11 might have affected PLHIC?

12      MR. VELKEI:  Could you read that back, please.  I

13 thought you were talking generally about United, then

14 you threw in PLHIC which kind of threw me off.

15          (Record read)

16      MR. VELKEI:  Thank you.

17      THE WITNESS:  We're human.  We make mistakes.  And

18 I am confident that there's -- there have been times in

19 my tenure that we have, in hindsight, underestimated

20 the complexity of things.

21      MR. STRUMWASSER:  Q.  But I asked you, are there

22 any specific instances that come to mind with respect

23 to any part of the PLHIC business?

24      A.  PLHIC?

25      MR. VELKEI:  PPO is basically what you mean by
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 1 that, right?

 2      THE COURT:  California PPO.

 3      MR. STRUMWASSER:  PLHIC PPO.

 4      MR. VELKEI:  California PPO.

 5      MR. STRUMWASSER:  Well, actually, I don't think --

 6 I'd be happy to do California PPO but --

 7      THE COURT:  That seems to me the most relevant.

 8      MR. STRUMWASSER:  But I don't want to draw into

 9 this, improperly, UHIC.

10      THE COURT:  Okay.

11      THE WITNESS:  Nothing comes to mind.

12      MR. STRUMWASSER:  Q.  Okay.  Did you ever hear it

13 said that United does not perform adequate testing of

14 IT applications before putting them into production?

15      A.  No.

16      Q.  Did you ever hear it said that United's IT

17 staff tends to implement United's IT applications

18 before they're ready?

19      A.  No.

20      Q.  Did you ever hear it said that, instead of

21 testing IT applications, United just employs an

22 application and uses its customers, its providers and

23 others to identify errors?

24      A.  No.

25      Q.  Now, independent of whether you've heard it,
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 1 do you yourself believe that United has a general

 2 tendency to underestimate the complexity of processes

 3 it's automating?

 4      A.  No.

 5      Q.  Do you yourself believe that United does not

 6 do adequate IT testing?

 7      A.  Context again?

 8      Q.  Actually, let me back out this, because my

 9 tense may be throwing you off here.  I'm talking still

10 about 2006 and 2007.

11          In 2006 and 2007, do you think that United was

12 afflicted with a tendency not to do adequate testing of

13 IT applications before putting them into production?

14      A.  As a matter of course, we've done testing to

15 the best of our abilities at United with no intention

16 of having things get tested by our customers, consumers

17 and others in the market.

18          Have we improved our testing capabilities

19 since 2006-'7?  Yes.

20      Q.  How --

21      A.  In a significant way.

22      Q.  How have you improved them?

23      A.  Today, certain of our tests go so far as to

24 test all the way through the supply chain in

25 healthcare, which includes posting on physicians'



15904

 1 practice management systems and doing what we call

 2 trading partner testing.  So that's a probably

 3 best-in-class benchmark test capability.  Did that

 4 exist in 2006 and '7 to that extent?  No.

 5      Q.  Mr. Wichmann, would you agree that in 2006 and

 6 '7 United had a very strained relationship with its

 7 state regulators around the country?

 8      MR. VELKEI:  Objection, irrelevant outside of

 9 California, and argumentative.

10      THE COURT:  I'm not sure why you're asking

11 about --

12      MR. STRUMWASSER:  I'm going to focus in on

13 California, but I would like to know what the

14 corporate --

15      THE COURT:  I'll allow it in as preliminary.

16      THE WITNESS:  I'm aware we had some strain with

17 regulators.

18      MR. STRUMWASSER:  Q.  Was that limited to

19 California or other states as well?

20      MR. VELKEI:  Same objection, your Honor.

21 Irrelevant outside of California.

22      THE COURT:  Overruled.

23      THE WITNESS:  There was -- there were states where

24 we had strained regulator relationships beyond

25 California, yes.
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 1      MR. STRUMWASSER:  Q.  Were you aware of regulators

 2 in 2006 and 2007 that felt that United did not keep its

 3 promises to them?

 4      MR. VELKEI:  Ah --

 5      THE COURT:  Sustained.  I think we've now just

 6 gotten outside of anything that's relevant here.

 7      MR. VELKEI:  Thank you.

 8      MR. STRUMWASSER:  Q.  Are you aware of regulators

 9 in California who felt in 2006 and 2007 that United had

10 not kept its promises to them?

11      A.  I'm not personally aware of that, no.

12      Q.  I don't know what "personally" means.  I mean,

13 have you heard that, in 2006 and 2007, regulators

14 believed -- California regulators believed that you

15 were not keeping your promises to them?

16      A.  I have not had a regulator in California,

17 whether it be HMO or DOI, that's indicated that to me,

18 personally, that we have not kept our promises to them.

19      Q.  I'm sorry.  Have you had any report to you

20 from others of such communications with California

21 regulators?

22      A.  That's a hard question to answer, so I'll

23 be -- I'm going to take it very literally and answer

24 no.

25      Q.  I take it you know Ms. Monk here, right?
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 1      A.  Yes.

 2      Q.  She's never described to you concerns about --

 3 of California regulators regarding whether or not

 4 United had been keeping its promises to them in 2006

 5 and 2007?

 6      MR. VELKEI:  I would just object to the extent it

 7 implicates any communications with Ms. Monk and

 8 counsel.

 9      MR. STRUMWASSER:  Agreed.

10      THE COURT:  All right.

11      THE WITNESS:  My testimony is based upon what

12 agreements we made and what we did.  Okay?  There's

13 speculative commentary around other things which I had

14 no involvement in that I really can't testify to.

15      MR. STRUMWASSER:  Q.  Okay.  I appreciate that

16 clarification.  Now I understand, I think, what the

17 problem was.

18          My question wasn't whether you thought United

19 had failed to keep its promises.  My question to you

20 was whether you had heard that regulators in California

21 thought United failed to keep its promises.

22      MR. VELKEI:  Again, this would be outside of any

23 communications with counsel.

24      MR. STRUMWASSER:  For everything.

25      THE WITNESS:  Whether United -- can you read the
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 1 question back for me, please?  I just need to try and

 2 understand it fully.

 3          (Record read)

 4      THE WITNESS:  I don't recall any specific instance

 5 where somebody told me that Cindy Ehnes had indicated

 6 to them or Mr. Poizner had indicated to them that

 7 United had failed to meet their promises around

 8 something that was, you know, a specific commitment of

 9 United's.

10      MR. STRUMWASSER:  Q.  And I'm sorry.  I just want

11 to make sure that we aren't miscommunicating here.

12          Shortly after the merger, PacifiCare and

13 PacifiCare Health Systems and all of its subsidiaries

14 ceased to have employees, right?  All of those folks

15 were moved over to United, correct?

16      A.  No.  I mean -- no.  PacifiCare -- so I'll

17 start all over with the question because it's very

18 broad.

19          PacifiCare as a legal entity still existed.

20 It still had employees.  They weren't all moved.  We

21 still operated as PacifiCare as a brand.  There are a

22 number of things that would go contrary to a straight

23 yes or no, so that's why I'm struggling a little bit

24 with giving you a straight answer.

25      Q.  Thank you.  And I wasn't asking whether you
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 1 were still a brand or still a company.

 2          It's my understanding that, shortly after the

 3 acquisition, everybody was moved over to United payroll

 4 and HR functions and they were employees of something

 5 called United and they were carrying out in that

 6 capacity functions for PacifiCare entities; is that

 7 correct?

 8      MR. VELKEI:  Objection, relevance.

 9      THE COURT:  Overruled.

10      THE WITNESS:  Yes.

11      MR. STRUMWASSER:  Q.  So now when I ask you

12 questions about United as it pertains to PacifiCare,

13 that's really why I phrase it that way because I

14 don't -- as I understand it, there is nobody in

15 PacifiCare who could have failed to carry out a promise

16 because the people who are actually doing all these

17 functions are United employees.  You got me?  I mean,

18 you understand what I'm saying here?

19      A.  Yes.

20      Q.  So I don't want there to be any -- I thought I

21 saw a glimmer of maybe confusion that undoubtedly I

22 fostered here.  When I said United failed to keep its

23 promises, that would include United personnel who had

24 made promises to California regulators with respect to

25 PacifiCare business.  You got me?
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 1      A.  Yes.

 2      Q.  So same answer, then, that you are not aware

 3 of any instance in which a California regulator felt

 4 that United or United on behalf of PacifiCare failed to

 5 keep its promises to them?

 6      A.  I think my testimony on this is the same.

 7      Q.  Thank you.  That's all I wanted to make sure.

 8          Now, Mr. Wichmann, I'd like to ask you some

 9 more specific questions about management of the

10 PacifiCare integration.  Again, we're talking

11 2006-2007.  Okay?  Would you agree, Mr. Wichmann, that

12 the PacifiCare integration was rushed?

13      A.  No.

14      Q.  Would you agree that United cared more about

15 completing integration than about the quality of the

16 integration?

17      A.  No.

18      Q.  Do you agree that United attempted to

19 integrate certain key functions with inadequate

20 planning?

21      A.  Not aware of any.

22      Q.  Do you agree that with the PacifiCare

23 integration, United cared more about achieving

24 synergies than about executing a thoughtful integration

25 that avoided specific problems?
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 1      A.  No.

 2      Q.  You would agree, would you not, that achieving

 3 synergies was an important goal of United in executing

 4 the PacifiCare integration?

 5      A.  Yes.

 6      Q.  United made public statements to Wall Street

 7 that it would realize between 50 and 75 million in

 8 synergies in the first year, right?

 9      A.  I don't recall the specific amounts.

10      Q.  You recall that, in fact, representations of

11 specific amounts were made to the investment community?

12      A.  Yes.

13      Q.  Would you agree that the overall cost of

14 integrating and migrating PacifiCare into United was

15 not adequately estimated or understood from the start?

16      A.  "Start" being?

17      Q.  Prior to closure.

18      A.  Yes, mainly because we don't have the

19 interactions with the team.  You're limited to the work

20 you've done during the due diligence period and what

21 limited activities you can do between signing and

22 close.

23      Q.  Understood.  So then with that in mind, how

24 about the estimate of the cost of -- overall cost of

25 integrating and migrating as those figures were
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 1 estimated at the beginning of 2006?

 2      MR. VELKEI:  Could you read that back, please?

 3          (Record read)

 4      MR. STRUMWASSER:  Shall I --

 5      THE COURT:  Yes, I think that would be good.

 6      MR. VELKEI:  Thank you.

 7      MR. STRUMWASSER:  Q.  Would you agree,

 8 Mr. Wichmann, that the overall cost of integrating and

 9 migrating PacifiCare into United was not adequately

10 estimated or understood in early 2006?

11      A.  Early 2006 being?  First half?

12      Q.  Sure.  Let's make it the first two quarters.

13      A.  I don't recall the specific estimates.  I can

14 assure you, based upon how integrations come together

15 and the knowledge bases grow, we would have made

16 changes in decision and direction during that time

17 frame.

18          I don't know how well it was sorted out by the

19 end of June.  But I think at that time, we were still

20 on a path of trying to migrate -- thinking of migrating

21 the systems platforms of PacifiCare to United.  And I

22 know very specifically, because that's where I think

23 you're headed -- I'm not trying to find out where

24 you're headed, but -- that we had underestimated the

25 capabilities of NICE and later decided to retain it.
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 1 NICE is the technology platform.

 2      Q.  Would you agree, Mr. Wichmann, that capital

 3 and resources were not adequately set aside for the

 4 PacifiCare integration and migration as of the

 5 beginning of -- as of the first half of 2006?

 6      A.  I would suggest they weren't fully understood

 7 and vetted, but I wouldn't suggest that we had any kind

 8 of capital constraint or otherwise on PacifiCare -- the

 9 PacifiCare integration.

10      Q.  So through 2006-2007 and, just for purposes of

11 this question, 2008, it's your testimony that the

12 capital costs of PacifiCare integration were fully

13 accurate -- the capital were fully met?

14      THE COURT:  The capital costs?

15      MR. STRUMWASSER:  Q.  The capital costs were fully

16 met?

17      MR. VELKEI:  Objection, vague.

18      THE COURT:  I'll allow it.

19      THE WITNESS:  It's hard to say that they were

20 fully met when the direction's not fully understood.

21 We changed some of these directions as late as in the

22 beginning of 2008.

23          So the capital requirements are very fluid,

24 and it really depends on the direction that you take

25 the business and in particular around technology.  So
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 1 I'm not trying to be evasive around the subject, but

 2 you know, my opinion, we always had ample capital at

 3 our disposal to successfully integrate PacifiCare with

 4 UnitedHealthcare.

 5      MR. STRUMWASSER:  Q.  And is it your testimony

 6 also then that there was sufficient capital to maintain

 7 PacifiCare systems that were not going to be

 8 integrated?

 9      A.  Yes.

10      Q.  Would you agree, Mr. Wichmann, that PacifiCare

11 lost subject matter experts and institutional knowledge

12 during the integration because United's retention

13 program was inadequate?

14      MR. VELKEI:  With regard to PPO?

15      THE COURT:  Yes.

16      MR. STRUMWASSER:  At this point, I would like that

17 to be a general statement.

18      THE WITNESS:  Can you read back, please?  I'm

19 sorry.

20          (Record read)

21      MR. VELKEI:  Vague and overbroad.

22      THE COURT:  Well, I'll allow it, but I hope it's

23 preliminary to something.

24      THE WITNESS:  No.

25      MR. STRUMWASSER:  Doesn't have to be.
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 1      THE COURT:  All right.

 2      MR. STRUMWASSER:  Q.  Would you agree,

 3 Mr. Wichmann, that PacifiCare also lost subject matter

 4 experts during the integration through layoffs?

 5      MR. VELKEI:  Same objections.

 6      THE COURT:  Overruled.

 7      THE WITNESS:  In limited instances, yes.

 8      MR. STRUMWASSER:  Q.  Do you agree it lost subject

 9 matter experts with respect to the PPO business?

10      A.  Not to my knowledge, no.

11      Q.  But to your knowledge with respect to HMO?

12      MR. VELKEI:  Objection, irrelevant.

13      THE COURT:  What's the relevancy?

14      MR. STRUMWASSER:  Well, he's said that he had --

15 he understands that it happened in limited instances.

16 And he's now testified that it didn't happen in PPO.

17 And I'm wondering whether he has a memory that really

18 justifies that.

19      MR. VELKEI:  But that's really the -- I mean, PPO

20 is really the crux of this, and outside of that, it

21 doesn't really matter to this proceeding.

22      THE COURT:  I'm going to sustain the objection.

23      MR. STRUMWASSER:  Q.  What limited circumstances

24 do you recall there having been with the loss of

25 subject matter experts through layoffs?
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 1      MR. VELKEI:  Same objection.

 2      THE COURT:  Well, I'll allow it.

 3      THE WITNESS:  Still what I testified earlier

 4 around the servicing of the point-of-service claims on

 5 the HMO platform.

 6      MR. STRUMWASSER:  Q.  Do you agree, Mr. Wichmann,

 7 that, during the integration planning, PacifiCare

 8 management teams were excluded from the review of

 9 integration work plans?

10      A.  No.

11      Q.  Do you agree that routine claims processes

12 were broken as a result of the hurried integration?

13      A.  Only on point of service.

14      Q.  That's the only one?

15      A.  That's the only one I recall, yes.

16      Q.  Specifically with respect to RIMS, is it your

17 opinion that the RIMS claims processes were not broken

18 at any time in '06 or '07?

19      MR. VELKEI:  Specific to PPO?

20      MR. STRUMWASSER:  Yes, PPO.

21      THE WITNESS:  You're using the word "broken."

22      MR. STRUMWASSER:  Q.  Yes.

23      A.  Can you describe that for me, please?

24      Q.  I'd like you to use whatever your

25 understanding is of that word.  Okay?
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 1      A.  "Broken" to me would be that fundamentally

 2 flawed technology or process resulting in recurring

 3 failures, recurring, repeated, non-isolated failures.

 4 No.

 5      Q.  But it was broken with respect to POS; is that

 6 your testimony?

 7      MR. VELKEI:  Objection, irrelevant.

 8      THE COURT:  Overruled.

 9      THE WITNESS:  It was -- we had a -- an issue --

10 you asked before about the loss of subject matter

11 expertise.  My understanding is, is that we did.  It

12 was caused by our movement of the claim payment

13 processes in that to two different locations and

14 reducing the communication.

15          The impact of that was higher than our

16 standards of tolerance.  And so, yes, I would have to

17 say that that one was -- resulted in a higher error

18 rate than we typically operate.

19      MR. STRUMWASSER:  Q.  And you testified earlier

20 that the claims functions -- the POS function was

21 broken.  That's your testimony still, right?

22      A.  If I -- now that we've defined "broken," I

23 would have to testify that it's not.

24      Q.  Okay.

25      A.  Because there's a lot about that.  It was very
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 1 specific to how the in and out of network splits

 2 occurred on POS.  There are many claims that processed

 3 just fine and others that did not.  There were people

 4 in the middle that made those determinations.

 5      Q.  With that definition -- not definition, but

 6 that standard -- that is to say, more errors or defects

 7 or problems than "our" -- meaning your -- standards, I

 8 take it that that's now what you are saying was wrong

 9 with POS claim handling, right, that it failed to meet

10 your standards for claim handling?  Right?

11      A.  We made a mistake.  And it did not meet our

12 standards of performance.  I think I've testified to

13 that.

14      Q.  And now, with respect to RIMS PPO claims, did

15 you meet your standards in paying RIMS PPO claims in

16 2006 and 2007?

17      A.  Nothing comes to mind with respect to RIMS.

18      Q.  So far as you know, yes?

19      A.  Yes.

20      Q.  You did meet your standards?

21      A.  Yes, as far as I know, yes.

22      Q.  Now, are you aware that some RIMS -- excuse

23 me -- that some POS claims were paid on RIMS?

24      A.  Yes.

25      Q.  And is it your testimony that the POS claims
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 1 payment on RIMS did or did not meet your standards?

 2      MR. VELKEI:  Objection, relevance.  Your Honor,

 3 we're spending a lot of time on this POS issue which is

 4 clearly HMO and beyond the purview of this Court.

 5      THE COURT:  Overruled.

 6      THE WITNESS:  I can't comment any further.  You're

 7 at a level of -- you know, that I just simply don't

 8 have knowledge of at that stage.  So how the systems

 9 interacted with one another and whatnot, I have a broad

10 view of things, but not to that level of detail.

11 Sorry.

12      MR. STRUMWASSER:  Q.  Okay.  Would you agree that

13 the mistakes made in the PacifiCare integration

14 resulted in significant deterioration in PacifiCare's

15 claims processing, including untimely and inaccurate

16 claim payment?

17      MR. VELKEI:  Are we focused on PPO?

18      MR. STRUMWASSER:  In general first.

19      THE COURT:  All right.

20      THE WITNESS:  Would you read the question, please?

21          (Record read)

22      THE WITNESS:  I'm not sure exactly what our error

23 rates were at the time.  My testimony is going to be

24 the same as it was before.  As it relates to

25 point-of-service, it reached a level that in my view
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 1 was not acceptable.

 2      MR. STRUMWASSER:  Q.  And with the exception of

 3 point of service, you don't agree?

 4      A.  I don't agree that there were significant

 5 mistakes resulting in significant errors, no.

 6      Q.  Do you agree that the mistakes made in the

 7 PacifiCare integration caused a significant

 8 deterioration of PacifiCare's customer service?

 9      A.  Are you talking about the customer service

10 function in this case?

11      Q.  Okay.

12      A.  That's what we're talking about?

13      Q.  Okay.

14      A.  I don't recall anything specific.

15      Q.  And then not the function, not the --

16 specifically the function, but a deterioration in what

17 would be considered service to customers, do you agree

18 that mistakes made in the PacifiCare integration caused

19 a significant deterioration in PacifiCare's service to

20 customers?

21      MR. VELKEI:  Objection, vague.

22      THE COURT:  Overruled.

23      THE WITNESS:  Can you reread it for me, please?

24          (Record read)

25      THE WITNESS:  In one other category that I can
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 1 recall is in the area of the eligibility management and

 2 a process change we made there around July of 2006.

 3          This is a situation where the business process

 4 was changed.  We asked brokers and customers to submit

 5 things with more accuracy than they had historically

 6 for PacifiCare.  That caused some anxiety on the part

 7 of our brokers and customers.

 8      MR. STRUMWASSER:  Q.  Are you talking about the

 9 outsourcing to Accenture?

10      A.  No.

11      Q.  With that exception, do you disagree with this

12 statement?

13      MR. VELKEI:  Objection, vague.  With that

14 exception, disagree with what statement?

15      THE COURT:  The whole question before.  I'll allow

16 it.  That's the only exception that you can think of?

17      THE WITNESS:  So we have three things going on

18 here, in my view, that caused this.  So I don't want to

19 limit it to just one.  And this, I think, embodies the

20 totality of what caused the noise in the marketplace,

21 if you will.  Point-of-service processing -- caused by

22 the reasons I described -- a change in policy with

23 respect to how eligibility forms are managed, and the

24 network recontracting activities.  Those three things

25 did not meet our standards of performance in the
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 1 market.

 2          They sit inside a very broad-based,

 3 complicated integration, which by most every measure,

 4 independent or otherwise, people would say was highly

 5 successful.

 6      MR. STRUMWASSER:  Q.  Would you agree,

 7 Mr. Wichmann, that commitments that United and

 8 PacifiCare made to California regulators before the

 9 acquisition about the number of employees that will be

10 eliminated were not kept?

11      MR. VELKEI:  Calls for speculation.  Assumes facts

12 not in evidence.

13      THE COURT:  Overruled.

14      THE WITNESS:  May I ask for clarification what you

15 mean by "commitment"?

16      MR. STRUMWASSER:  Q.  Well, I'd like you to use

17 whatever definition of "commitment" you believe is

18 appropriate.

19      A.  In the context of this response, I would

20 characterize it as an obligation, and no, I don't

21 believe that there were any situations where we did not

22 meet our commitments.

23      Q.  Would you agree that representations that were

24 made by United and PacifiCare to California regulators

25 before the acquisition about the number of employees
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 1 that would be eliminated were not followed through on?

 2      A.  Now you're getting very specific, and I wasn't

 3 in any of those sessions, so I'm not aware of the exact

 4 nature of the commitments or the statements that were

 5 made.

 6      Q.  I take it you perceived in that last question

 7 a reference to the hearing before Commissioner

 8 Garamendi in November of 2005 prior to the approval of

 9 the acquisition?

10      A.  I'm vaguely aware of the hearing, yes.

11      Q.  Were you present at that hearing?

12      A.  No.

13      Q.  Were you involved in any way in preparation of

14 the executives for their testimony?

15      A.  No.

16      Q.  As a general matter, if executives of your

17 company made representations to the Insurance

18 Commissioner at a public hearing, would you be

19 concerned if those representations were not followed

20 through on?

21      A.  Yes.

22      Q.  I'd like you to assume that Commissioner

23 Garamendi asked what assurances are you going to

24 provide to the people of California, to this

25 Department, that your operations would essentially stay



15923

 1 in California; do you have that assumption in mind?

 2      A.  I do.

 3      Q.  And that in response to that question,

 4 Mr. Frey responds, "We believe the vast majority of our

 5 employees in California will remain with the company."

 6 Do you have that?

 7      A.  Got that in mind.

 8      Q.  Assuming that those representations were made,

 9 do you know whether those representations were kept?

10      A.  I know our employee base was strong in

11 California then, and it's strong now.

12      Q.  It's funny you should mention that because

13 your employee base is roughly what it was in 2005 in

14 California, right?

15      A.  I don't know specifically, but I believe that

16 to be the case, yes.

17      Q.  But that's in part because of hiring that took

18 place after a large amount of staff loss, both layoff

19 and voluntary, right?

20      MR. VELKEI:  Calls for speculation.  Lack of

21 foundation.

22      THE COURT:  Overruled.

23      THE WITNESS:  We did have staff loss.  We have

24 staff loss in our business every day.  We have

25 components of our business that have high turnover, and
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 1 it's very common for that to be the case, particularly

 2 in claim and call operations.

 3          So yes, I know we terminated employees and we

 4 lost employees and we hired some.  So I know those to

 5 be the case.  But that's business.  It happens every

 6 day.

 7      MR. STRUMWASSER:  Q.  In the beginning of --

 8 starting in January of '06, you were losing a lot of

 9 folks voluntarily, right?

10      MR. VELKEI:  Calls for speculation.

11      THE COURT:  If he knows.

12          And you're talking about in California?

13      MR. STRUMWASSER:  Yes.  Thank you.

14      THE WITNESS:  Again, I don't know that -- I don't

15 know the specifics of how many we lost.  I know that we

16 lost over this time period, employees.

17      MR. STRUMWASSER:  Q.  You were suffering attrition

18 at a much higher rate than you had been, say, at the

19 same time in the previous year, right?

20      MR. VELKEI:  "You" being United or PacifiCare?

21      MR. STRUMWASSER:  Q.  PacifiCare positions.

22      MR. VELKEI:  Calls for speculation, lack of

23 foundation.

24      THE COURT:  If he knows.

25      THE WITNESS:  You're talking about unmanaged
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 1 turnover?

 2      MR. STRUMWASSER:  Q.  I don't know what "unmanaged

 3 turnover" means.  Voluntary departures?

 4      A.  Yes.

 5      Q.  Yes.

 6      A.  Again, I don't know the specifics.  Having a

 7 vague recollection of this, it may have been modestly

 8 higher than what our aggregate turnover rate is in our

 9 business, which was fully within, you know, benchmarks

10 for our industry.

11          Again, we are intense on claim and call in

12 this business.  And those functions have a tendency to

13 rotate more.  It really depends also geographically

14 where you're situated as well in terms of the amount of

15 rotation.

16      Q.  Amount of?

17      A.  Rotation.

18      Q.  You are aware, are you not, that in March of

19 2006, PacifiCare announced the layoff of 600 people?

20      A.  I am.

21      Q.  Had you ever been to PacifiCare's Cypress

22 facility prior to the deal closing?

23      A.  Many times.

24      Q.  Many times?

25      A.  Yes, sir.
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 1      Q.  And in the middle of 2006 or late 2006 --

 2 let's say late 2006, did you have occasion to go to

 3 PacifiCare, to the Cypress facility?

 4      A.  Timeframe again?

 5      Q.  Late 2006.

 6      A.  Yes.

 7      Q.  Did you observe lots of empty offices?

 8      A.  In the 2006, the late-2006 timeframe?

 9      Q.  Yes.

10      A.  Boy.  I can only say that the place I observed

11 them would have been mainly in the kind of executive

12 suite, which was by plan and design.

13      Q.  I've heard that people who went to Cypress in

14 2006 saw completely empty floors where there had

15 formerly been people before 2006.

16          Did you have that experience?

17      A.  No.

18      Q.  Did you have any sense when you were in

19 Cypress in late 2006, "There's a lot fewer people here

20 than there used to be"?

21      A.  Just to the extent I've already testified.

22      Q.  That's a "no," right?

23      A.  The executive wing is the one that strikes me

24 as -- you know, my recollection based upon the places

25 that I went.  And that was by design.
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 1      Q.  You mean it was by design that you only went

 2 to the executive suites?

 3      THE COURT:  No, I don't think that's --

 4      MR. STRUMWASSER:  It was a genuine

 5 misunderstanding then.

 6      THE COURT:  Okay.

 7      MR. STRUMWASSER:  Q.  What do you mean by

 8 "design"?

 9      A.  It was planned and well understood that the

10 executive -- certain of the executives would depart.

11      Q.  So there was -- there were fewer people around

12 in the executive facilities?

13      A.  The executive suite.

14      Q.  Right.

15      A.  Where the executives officed.

16      Q.  Forgive me if I misunderstood you, but just to

17 make sure we're correct on this, you had no exposure to

18 the various other buildings that comprised the Cypress

19 facility in late 2006?

20      A.  The ones I recall, the one I recall going to

21 is the headquarters, which is a substantive facility.

22 And my recollection of it, it was vibrant with the

23 exception of the executive offices

24      Q.  Now, you had said that you were aware of the

25 600-person layoff announced in March of 2006.  Are you



15928

 1 aware that, as a part of this announcement of layoffs,

 2 that United further announced that PacifiCare's

 3 transactions and customer service operations in Cypress

 4 were closing and being transferred out of California?

 5      A.  My recollection of them, they were one and the

 6 same.

 7      Q.  And were you aware in March of 2006 that it

 8 was also announced that the Cypress mailroom would be

 9 closing?

10      A.  I know the Cypress mailroom was going to be

11 closing.  I don't recall the exact time.

12      Q.  Do you recall it being contemporaneous with

13 the layoffs?

14      A.  Roughly, yes.

15      MR. STRUMWASSER:  I'm going to show the witness a

16 copy of 283 in evidence, your Honor.

17      THE COURT:  Sure.

18      MR. VELKEI:  Mr. Strumwasser, on this document how

19 much time do you have?  Because I was going to suggest

20 a five-minute bathroom break once you're done with 283.

21 Okay?

22      MR. STRUMWASSER:  Yes.

23      Q.  Mr. Wichmann, do you recognize 283?

24      A.  I do.

25      Q.  And you were -- do you recall being copied
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 1 when this e-mail came out?

 2      A.  I see that I'm copied.  It was some time ago.

 3      Q.  This is an advanced notice memo regarding the

 4 impending announcement of the closure of PacifiCare's

 5 transactions and customer service operations in

 6 Cypress, right?

 7      A.  And relocation to other PacifiCare facilities,

 8 yes.

 9      Q.  And if you turn to the page -- first page of

10 the attachment ending in Bates No. 3656, the second

11 paragraph announces the closure of transactions in

12 customer care and transfer of those functions, right?

13      A.  Yes.

14      Q.  And then if we turn to 3659, we have the

15 announcement that the regional mail operations that had

16 been in Cypress were also being transferred out, right?

17      A.  Yes.

18      Q.  I'm sorry?

19      A.  Yes.

20      Q.  And we also learn here that the functions will

21 be outsourced to Lason, correct?  I'm looking at the

22 third bullet.

23      MR. VELKEI:  Your Honor, I'll just note we've

24 spent a lot of time establishing facts that are pretty

25 undisputed at this point and in the record.  I think
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 1 it's time not well spent.

 2      THE COURT:  I'm not sure what you're asking me to

 3 say.

 4      MR. VELKEI:  Cumulative, your Honor.  So if we're

 5 focused on just moving through this process, these

 6 kinds of questions are in the record and, frankly, not

 7 disputed at this point.

 8      THE COURT:  Overruled.

 9          How are we doing?

10      MR. STRUMWASSER:  We started the day with an

11 outside chance that we could finish this witness today.

12 That outside chance has not been squashed yet.

13      THE COURT:  Good.

14      THE WITNESS:  Could you repeat the question,

15 please?

16          (Record read)

17      THE WITNESS:  Yes.  That's what it says.

18      MR. STRUMWASSER:  Q.  Now, were you aware that

19 this was an impending decision prior to receiving the

20 cover e-mail?

21      A.  Generally, not specifically.  Again, this was

22 Uniprise who had responsibility for operations at the

23 time.

24      Q.  Did you have any approval authority over any

25 part of these decisions?
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 1      A.  I was -- I did not approve nor disapprove this

 2 decision.  They make complete sense to me based upon

 3 the way in which we operate.

 4      Q.  Did you have any input to the decisions?

 5      A.  I personally did not, no.

 6      Q.  Who was the ultimate decision maker with

 7 respect to the March 2006 layoffs?

 8      A.  These activities all rolled up to Dave Astar.

 9 So I'm going to presume that Dave did, was the ultimate

10 decision maker.

11      Q.  Sitting here today, do you believe that the

12 Cypress layoffs that are announced here resulted in a

13 loss of PacifiCare institutional knowledge?

14      MR. VELKEI:  Asked and answered.

15      THE COURT:  I believe he did say that as to POS

16 that's true.

17          Would your answer be any different?

18      MR. STRUMWASSER:  I think he said that that

19 happened.  I'm asking now whether this decision

20 contributed to that.

21      THE COURT:  All right.  I'll allow it.

22      THE WITNESS:  This is the decision I referenced

23 around POS, the movement from a single site to two

24 sites, which caused a loss of limited institutional

25 knowledge that caused some claim payment errors.
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 1      MR. STRUMWASSER:  Q.  Mr. Wichmann, do you know

 2 whether it was ever considered that, prior to taking

 3 this action, someone should inform Commissioner

 4 Garamendi or the Department of Insurance that there

 5 were going to be hundreds more people laid off in

 6 California than had been identified during the

 7 regulatory hearing?

 8      A.  I don't know that he wasn't.  I do know that

 9 this applied principally to HMO and that these changes

10 were pre-cleared with the Department.

11      Q.  The Department of?

12      A.  Managed Care who governs the HMO.

13      Q.  So you do know that there was advanced notice

14 to DMHC, and you don't know whether there was advance

15 notice to CDI?

16      A.  Correct.

17      Q.  In retrospect, do you think there should have

18 been advanced notice to CDI?

19      MR. VELKEI:  Calls for speculation.  Calls for a

20 legal conclusion.

21      THE COURT:  I'll allow it.

22      THE WITNESS:  No.  Given the magnitude of the

23 change and the populations that it affected, I don't

24 believe so.

25      THE COURT:  Okay.  Break?
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 1      MR. STRUMWASSER:  Yes.

 2          (Recess taken)

 3      THE COURT:  Go ahead.

 4      MR. STRUMWASSER:  Our next in order, your Honor.

 5      THE COURT:  945, a memo with a date of March 29th,

 6 2006.

 7      MR. KENT:  Sorry, your Honor.  I think it might

 8 have been 944.

 9      THE COURT:  Oh, you're right.  944 is a memo dated

10 March 29, 2006.

11          (Department's Exhibit 944, PAC0025279

12           marked for identification)

13      MR. STRUMWASSER:  Q.  Do you recognize this

14 exhibit, 944?

15      A.  I do.

16      Q.  Tracy Bahl at this time was the head of

17 Uniprise?

18      A.  Yes.

19      Q.  How is it that you are coauthoring a

20 memorandum to Uniprise leaders?  Did you have some

21 responsibility for Uniprise at this point?

22      A.  I did not.

23      Q.  So how is it that you came to be coauthoring

24 any memorandum to Uniprise leaders?

25      A.  Tracy wrote the memorandum and asked me to
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 1 join him in sending it out.

 2      Q.  Do you have any understanding why he asked you

 3 to cosign?

 4      A.  Tracy provided the -- all the customer service

 5 and claim and other functions for the UnitedHealthcare

 6 business that I was overseeing.

 7      Q.  And it's about customer service at Uniprise

 8 and UnitedHealthcare, right?

 9      A.  Yes.

10      Q.  And the gist of this memo that you and --

11 Ms. Bahl?

12      THE COURT:  Mister.

13      THE WITNESS:  Mr. Bahl.

14      MR. STRUMWASSER:  Q.  Mr. Bahl, thank you --

15 Mr. Bahl put out was that you were wholly dissatisfied

16 with the then-current state of customer service at the

17 company and you want a dramatic improvement; is that a

18 fair reading?

19      A.  Can you point me to where you were reading?

20      Q.  Sure.  First text paragraph, line one, two,

21 three, four, five.  "We both remain wholly dissatisfied

22 with our current state of performance."  Do you see

23 that?

24      A.  Yes.  That's what it says.

25      Q.  And in the second paragraph, you are
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 1 dramatically -- excuse me -- "passionately committed to

 2 dramatically changing the service performance of our

 3 organizations," right?

 4      A.  Yes.

 5      Q.  And this call to arms was to United

 6 subsidiaries such as PacifiCare, too, right?

 7      A.  I don't think he had PacifiCare in mind when

 8 he was writing it.  But, sure, it would have embodied

 9 them as well.

10      Q.  Page 5280, second page, last paragraph, four

11 lines up from the bottom, "We must not accept the

12 traditional excuses that run from 'it's too complex' to

13 'that's another segment's fault.'"  Do you see that?

14      A.  Yes.

15      Q.  Was that a problem at Uniprise and the other

16 subsidiaries in March of 2006?

17      A.  I don't believe it to be a significant

18 problem, no.

19      Q.  Would you agree that that sentence

20 encapsulates what is referred to as blame shifting or

21 finger pointing?

22      A.  No.  I think he was just simply trying to

23 describe a -- a behavior to ensure that we didn't fall

24 into that kind of a trap.

25      Q.  And not that he was concerned that your staff
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 1 had, in fact, fallen into that kind of a trap?  That's

 2 your testimony?

 3      A.  It is.

 4      Q.  So not only did you not think that was a

 5 problem but, in your opinion, neither did Mr. Bahl?

 6      A.  I can't speak on behalf of Mr. Bahl.

 7      Q.  So we have an e-mail -- excuse me -- a memo

 8 that says that, "We are wholly dissatisfied with our

 9 current state of performance and passionately committed

10 to dramatically changing the service performance," and

11 that then says, "We must not accept the traditional

12 excuses that run from 'it's too complex' to 'that's

13 another segment's fault.'"

14          First of all, the current state of performance

15 as described on the first page, that was the prevailing

16 state of affairs, right?

17      A.  The context, I think, would be helpful.

18      Q.  After a "yes" or "no" would be great.

19      A.  Okay.  Could you please reread the question?

20          (Record read)

21      THE WITNESS:  There's a lot of statements in here.

22 I'd have to break it apart.  There's -- was it in fact

23 the fact that our -- the that external sources rate our

24 service better than our closest competitors?  Yes, I

25 believe that to be true.
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 1          Was it far from differentiated?  Yes, I

 2 believe that to be true as well.

 3          And were Tracy and I dissatisfied that our

 4 performance wasn't far differentiated from our next

 5 closest competitor?  Absolutely.

 6          And we saw at this time that this is a great

 7 opportunity for us to create a level of service

 8 distinction that showed care and compassion for

 9 consumers, physicians and others that was well beyond

10 anything this industry had ever experienced.  And this

11 was the start of that.

12      MR. STRUMWASSER:  Q.  But it was the case, in

13 fact, that you were wholly dissatisfied with the

14 current state of performance on March 29, 2006, right?

15      MR. VELKEI:  Objection, argumentative.

16      THE COURT:  Overruled.

17      THE WITNESS:  I believe I've answered the

18 question, but I'll do so again.

19          We were dissatisfied, wholly dissatisfied,

20 that our service remained far from differentiated.

21          I would suggest that we were satisfied with

22 the fact that we were the industry leader as

23 communicated by external sources.

24          But we're not satisfied, at this stage, with

25 the fact that our service was undistinguished from the
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 1 rest of the industry in any material way.

 2      MR. STRUMWASSER:  Q.  And you were, at this time

 3 on March 29, passionately committed to dramatically

 4 changing the service and performance as service and

 5 performance prevailed at your companies on March 29,

 6 2006, right?

 7      A.  That's what it says, yes.

 8      Q.  I'm sorry?

 9      A.  That's what it says, yes.

10      Q.  Was it true?

11      A.  Yes.

12      Q.  But, you are saying, it was not the case that

13 there was a problem at PacifiCare with people citing

14 traditional excuses that ran from "it's too complex" to

15 "that's another segment's fault"; that was not the

16 prevailing condition at the time?

17      MR. VELKEI:  Not at PacifiCare.  It's United.  You

18 said "PacifiCare."

19      THE COURT:  You did say "PacifiCare."

20      MR. STRUMWASSER:  I'm sorry.  I meant United.

21 Thank you.

22      THE WITNESS:  Could you reread that, please?

23      MR. STRUMWASSER:  No, I should have to do that.

24      Q.  So it's your testimony that it was not the

25 prevailing condition on March 29, 2006 that people at



15939

 1 United were accepting the traditional excuses that run

 2 from "its too complex" to "that's another segment's

 3 fault"?

 4      A.  I'm sure people made remarks like this.  As I

 5 indicated before, I don't find these two areas to be,

 6 you know, matters of significance.  He's trying to

 7 demonstrate a point of behavior that will not be

 8 tolerated.

 9      Q.  So I'd like to give you a hypothetical, if I

10 may.  I'd like you to assume that a service rep had

11 given incorrect information to a member, that the rep

12 incorrectly told the member that he was on an HMO plan

13 when in fact he was enrolled in a PPO plan.  Are you

14 with me?

15      A.  Mm-hmm.

16      Q.  Then a customer service director tried to make

17 an excuse for that representative that the employer

18 group setup was confusing and the situation was too

19 complex for a frontline representative making only

20 about $16 an hour.  Have you got that assumption in

21 mind?

22      A.  Yes.

23      Q.  Would that response be inconsistent with your

24 directive in Exhibit 944 not to accept traditional

25 excuses that run from "it's too complex" to "that's
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 1 another segment's fault"?

 2      A.  You've referenced the complexity.  So that is

 3 the type of behavior that maybe Tracy's referencing

 4 here that none of us would want to tolerate.

 5          But that's in the context of up to a million

 6 interactions a day.

 7      Q.  Is that an excuse that you would accept,

 8 yourself, as a manager -- as an executive of United?

 9      A.  No.

10      Q.  Do you know of any instances in which managers

11 or directors at United performed in this fashion?

12      A.  The hypothetical you're referring to is a

13 frontline person?

14      Q.  In the first instance, it's a frontline.  In

15 the second instance, it's a director.  The person

16 actually used the words "it's too complex" -- let me

17 demystify this.

18          Mr. Sing was presented with this.  You know

19 Martin Sing?

20      A.  No.

21      Q.  He is a director, I believe, of the call

22 centers.  Okay?  Are you with me?

23      A.  Mm-hmm.

24      Q.  He was presented with these facts.  And his

25 testimony here was -- and I'm reading from 7229,
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 1 Line 17:

 2               "And I think just a lot of

 3          things came into play here, and that

 4          just made it very confusing overall.

 5          So the gentleman was on a PPO plan

 6          but did have an HMO record.  That

 7          was confusing.  There were dummy

 8          Social Security numbers printed

 9          on the cards, not real Social

10          Security numbers.

11               "So I just think, in reviewing

12          this, it was very confusing.  You

13          know, the frontline representative,

14          you know, we pay $16 an hour.  So I

15          think maybe was more complex than

16          he could have handled."

17          That's a statement made by a director

18 identified by your people as having knowledge of the

19 call centers sitting in that chair.

20          Are you satisfied with that answer?

21      A.  No.

22      Q.  In 2006, after United had acquired PacifiCare

23 and after United had closed PacifiCare Cypress customer

24 service operations, would you characterize PacifiCare's

25 customer service performance as strong, weak, or
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 1 average?

 2      A.  I don't really have a basis to rate it.

 3      Q.  Were you aware that, during this period, after

 4 the closure, that PacifiCare experienced significant

 5 customer service problems?

 6      MR. VELKEI:  Assumes facts not in evidence.

 7      THE COURT:  Overruled.

 8          If you know.

 9      THE WITNESS:  Again, I don't -- I don't have

10 specific knowledge of problems.

11      MR. STRUMWASSER:  Q.  Would it be fair to say

12 that, in 2006 and 2007, PacifiCare's customer service

13 performance stank?

14      A.  Again, I don't have any basis to comment, but

15 that seems --

16      THE COURT:  Colloquial?

17      MR. STRUMWASSER:  Q.  Would be it fair to

18 characterize PacifiCare's performance in 2006 and 2007

19 as a complete mess on customer service?

20      A.  I don't -- I don't know that to be the case,

21 but I would be surprised if that were the case.

22      MR. STRUMWASSER:  945.

23      THE COURT:  945 is an e-mail with a top date of

24 May 26, 2007.

25          (Department's Exhibit 945, PAC0911059
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 1           marked for identification)

 2      MR. STRUMWASSER:  Q.  You recognize this e-mail?

 3      A.  I do.

 4      Q.  The first -- in the top e-mail from you to

 5 Lois Quam, second sentence, "There is no doubt that the

 6 2006 service environment and the carryover into early

 7 2007 and reputationally for all of 2007 are correct.

 8 In two words: We stink."

 9          Do you recall saying that?

10      A.  That's what it says.

11      Q.  Do you recall saying it?

12      A.  I wrote it.

13      Q.  I understand that.  I'm asking whether, when I

14 asked you -- well, let's do it this way.

15          Does this e-mail refresh your recollection as

16 to whether it would be fair to say in 2006 and 2007

17 that PacifiCare's customer service performance stank?

18      A.  This is referring not to PacifiCare.

19      Q.  Whom is it referring to?

20      A.  This is a -- this is in reference to the

21 document that Lois had drafted about service broadly.

22      Q.  So it's everybody, not just PacifiCare?

23      A.  No.

24      Q.  No?  It's somebody specific other than

25 PacifiCare?
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 1      A.  This is in reference to I and E, which is the

 2 individual and employer markets business.

 3      Q.  First paragraph, again, second-to-bottom line,

 4 which is actually the end of a list.  I guess we need

 5 to -- "For the time being, we" -- further up.  That was

 6 a very long sentence that starts on the right side.

 7          "For the time being though we need to stay

 8 focused on," then jump down to 8, "remediate PHS

 9 service which is a complete mess due to a poor

10 operational integration."  Do you see that?

11      A.  Yes.

12      Q.  Do you recall writing that?

13      A.  Yes.

14      Q.  PHS is PacifiCare Health Systems?

15      A.  It is.

16      Q.  You testified a little earlier today that you

17 never heard it said that United does not perform

18 adequate testing of IT applications before putting them

19 into production.  You remember that testimony?

20      A.  The testimony was very specific to the

21 question that was asked.

22      Q.  Well --

23      A.  So, yes, I remember us discussing that.

24      Q.  Let me read it to you.  I don't have the right

25 page or line number because we've had some IT problems.
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 1 But on the other hand, we're not going very far.

 2               "Mr. Strumwasser:  Did you

 3          ever hear it said that United

 4          does not perform adequate testing

 5          of IT applications before putting

 6          them into production?"

 7               Answer:  "No."

 8               Question:  "Did you ever

 9          hear it said that United's IT

10          staff tends to implement United's

11          IT applications before they're

12          ready?"

13               Answer:  "No."

14          Do you remember that testimony?

15      A.  Yes.

16      Q.  Take a look back on 945 and Item 6 on that

17 first paragraph.  "Removing tech defects as fail

18 forwards are our leading cause of defects."  Do you see

19 that?

20      A.  Yes.

21      Q.  Are fail forwards what have also come to be

22 known as fall forwards?

23      A.  I don't know what fall forward is.

24      Q.  What is a fail forward?

25      A.  A fail forward is when a -- when an error, in
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 1 this instance, when an error in tech development

 2 manifests itself as an error in processing.

 3      Q.  How is a fail forward different than just an

 4 error that arises in processing?

 5      A.  Well, there are several errors that can arise

 6 in processing from not technical sources, like, a

 7 manual error as an example.

 8      Q.  So all technical processing errors that are

 9 problems arising from the technical platform itself

10 are, in your view, fail forwards?

11      A.  Usually in the context of the release of a new

12 PC code, yes.

13      Q.  So you agree a fail forward is, as you

14 understand it, something that pertains specifically to

15 releasing newly developed code?

16      A.  Yes.

17      Q.  We have had testimony here from a former

18 PacifiCare employee, officer, that fail forward was a

19 conscious policy, fail forward -- fall forward, excuse

20 me -- fall forward was a conscious policy of releasing

21 code to production with the understanding that there

22 were unidentified errors in that code.  Does that sound

23 like what you're calling fail forward?

24      A.  Can you -- can you repeat the question,

25 please?  I want to make sure I get this right.
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 1      MR. VELKEI:  Just so the record is clear, no

 2 officer of the company has testified to that.

 3      MR. STRUMWASSER:  Former officer.

 4      MR. VELKEI:  Former employee, and not a former

 5 officer.

 6      MR. STRUMWASSER:  She was a vice president.

 7      MR. KENT:  She's not on officer level.

 8      THE WITNESS:  The question was loaded.  So I'm

 9 just trying to get the --

10          (Record read)

11      THE WITNESS:  So first, for the record, it was not

12 a conscious policy of the company to have either a fail

13 forward or, if fall forward means the same, a fall

14 forward program.

15          It is quite common in releasing code into an

16 environment that you may not have been able to

17 determine all of the possible machinations or

18 iterations of how that code base would be used.

19          And when that manifests itself in an error,

20 some would call that -- at least I do -- call that a

21 fail forward, meaning that we failed forward into the

22 marketplace, and now we have to remediate a fix.

23 That's what a fail forward is to me.

24      MR. STRUMWASSER:  Q.  Okay.  The testimony we have

25 is that it was a conscious policy not to thoroughly
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 1 and, specifically, not to test new code as thoroughly

 2 as it had been tested by PacifiCare and identify all of

 3 the possible machinations or iterations of how that

 4 code would be used.  Okay?  That's the testimony.

 5          And is it your testimony that you don't

 6 believe that was the case?

 7      A.  I don't believe that was the case.

 8      Q.  Whatever it is that is the case -- we'll come

 9 back with that question -- what you are referring to in

10 945 as "removing tech defects as fall forwards [sic]

11 are leading cause of defects" -- do you see that?

12      MR. VELKEI:  "Fail forwards."

13      MR. STRUMWASSER:  "Fail forwards," thank you.

14      Q.  Do you see that, that Item No. 6?

15      A.  I see it.

16      Q.  Tech defects would be removed by more thorough

17 testing before being implemented, right?

18      A.  It could.

19      Q.  So is this a statement that the most -- that

20 the leading cause of defects are defects that could

21 have been eliminated with more aggressive or more

22 thorough testing?

23      A.  It's possible.  But that isn't what that's

24 implying.  Okay?  I'll leave it at that.

25      Q.  Is "fail forward" a term that you encountered
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 1 frequently in United?

 2      THE COURT:  In what?

 3      MR. STRUMWASSER:  Q.  In United.

 4      A.  No.

 5      Q.  Is it a term that you could use with other

 6 people at, let's say, Uniprise or UnitedHealthcare who

 7 had responsibilities for IT and expect that they would

 8 know what it meant?

 9      A.  Some might.

10      Q.  Lois Quam would, wouldn't she?  That was your

11 expectation, wasn't it?

12      A.  I'm not sure she would.

13      Q.  What was her position at this time?

14      A.  She was leading our Ovations business.

15      Q.  And Mr. Anderson, who was also copied?

16      A.  Richard was over our services business.

17      Q.  And what was Mr. McMahon's job at this time?

18      A.  Let's see, May 2007, Dirk was --

19      Q.  I'll tell you what.  This wasn't intended to

20 be a memory test.  I believe that the testimony is he

21 was CFO of UnitedHealthcare at this point.  Is that

22 consistent with your recollection?

23      A.  That's where I was --

24      Q.  Headed?

25      A.  -- honing in on.
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 1      Q.  Would you have expected in May 26, 2007 that

 2 Richard Anderson would know the phrase "fail forwards"?

 3      A.  Richard would know what it means, yes.

 4      Q.  How about Mr. McMahon?  Would he know the

 5 phrase?

 6      A.  Probably.

 7      Q.  Okay.  So I may have actually, in trying to be

 8 helpful, confused matters.

 9          Mr. McMahon was CFO in '06 of

10 UnitedHealthcare, right?  And in '07 he was the COO of

11 ACME, right?

12      A.  Yes, you're right.

13      THE COURT:  Actually, I think that's indicated in

14 the title line.

15      THE WITNESS:  That's correct.  Dirk was the chief

16 financial officer in 2006.

17          At the end of 2006, November time frame,

18 Uniprise-UnitedHealthcare came together.  And that's

19 when he became the chief operating officer.

20      MR. STRUMWASSER:  Q.  Do you recall a time back in

21 2007, in December of '07, when there was a meeting in

22 Minnesota with United and PacifiCare management?

23      A.  I don't recall specifically.

24      Q.  Do you remember a meeting around that time

25 where PowerPoint slides with feedback on United



15951

 1 marketing and provider surveys were presented?

 2      A.  I'm sorry, I don't recall it specifically.

 3      Q.  Would it refresh your recollection if I said

 4 that those PowerPoint demonstrations included video

 5 clips talking about how United acts arrogantly towards

 6 providers?

 7      A.  I'm still not recalling exactly what it is.

 8      Q.  Do you remember at any time hearing Steve

 9 Hemsley say that the culture of fall forward was going

10 to stop at United?

11      A.  I don't have a specific recollection of that,

12 no.

13      Q.  In general, do you recall any time when any

14 executive of any United arm announced that there would

15 be an end to the fall forwards?

16      A.  No.

17      Q.  As far as you know, are fail forwards

18 continuing today?

19      A.  We make mistakes.  Sometimes those mistakes

20 manifest themselves in a fail forward.  It is really

21 difficult to develop 1.6 million hours of code in a

22 single release, which is what we just did in our fourth

23 quarter, and not expect to have some error occur.

24          You can test and test and test, but you may

25 not be able to test for each and every machination
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 1 possible.

 2          As I testified earlier, I consider our testing

 3 practices to be best practice and a benchmark for

 4 others.  So I think our testing practices are

 5 outstanding.  And I wouldn't characterize us as having

 6 any material issue with our technology releases for at

 7 least three years running.

 8      Q.  That would take us back to '08?

 9      A.  '8, '9 and '10.

10      Q.  Is it your stated opinion here that your

11 technology practices were state of the art in '06 and

12 '07?

13      A.  State of the industry would be a better

14 classification.

15      Q.  What's the difference?

16      A.  I don't think this industry is state of the

17 art.  And this is really what Mr. Bahl and I were

18 getting to at the time, and that's why we wanted to

19 advance this.

20          Despite our reputation as being the leader in

21 the industry, as indicated by external sources, we were

22 not satisfied.

23      Q.  So when you say that you consider your testing

24 practices to be best practice and a benchmark for

25 others, is that best practice for the insurance
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 1 industry?

 2      A.  Among all industries.

 3      Q.  Among all industries.  Okay.  Would you

 4 classify United's testing practices, IT testing

 5 practices in 2006, to be best practices?

 6      MR. VELKEI:  Asked and answered.

 7      THE COURT:  Overruled.

 8      THE WITNESS:  As I indicated before, I would

 9 characterize them as being at industry practice.

10      THE COURT:  Which is not best practice?  I mean

11 that's the question.  It's --

12      THE WITNESS:  It's not best practice among all

13 industries.

14      MR. STRUMWASSER:  Q.  Now, this truism that you've

15 recited, that you can test and test and there will

16 always be errors, that is certainly indisputable.

17          Do you think that the repeated recitation of

18 that has a corrupting quality on an IT program in that,

19 because there will always be -- there's always a

20 potential for errors, we don't have to test anymore?

21      MR. VELKEI:  Objection, vague.

22      THE COURT:  Did you understand the question?

23      THE WITNESS:  (Shakes head negatively)

24      THE COURT:  I'm going to sustain the objection.

25      MR. STRUMWASSER:  Q.  Okay.  Hypothetically,
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 1 somebody has developed a piece of code, and the

 2 question is, "When can we go live with it?"

 3          And can programmer says, "You know, I'd like

 4 to test some more."

 5          And somebody points out, "You know, no matter

 6 how much you test, there's always the possibility there

 7 will be errors," right?

 8      A.  That's correct.

 9      Q.  At any stage of testing, that observation can

10 be made, correct?

11      A.  Hypothetically, yes.

12      Q.  So that observation really doesn't tell you

13 when enough testing -- when testing is enough, does it?

14      THE COURT:  When there is enough testing.

15      MR. STRUMWASSER:  Thank you.

16      THE WITNESS:  I'm going to need you to read it

17 again.

18          (Record read)

19      MR. STRUMWASSER:  And then the Judge corrected me

20 and said "When there has been enough testing."

21      THE COURT:  Just trying to be helpful.

22      THE WITNESS:  There's always a possibility that

23 there could be a -- that testing is not enough testing.

24 That's why you subject it to rigorous standards of

25 testing, three-tier regression, all elements of it.
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 1 Integrated -- I'm sure we all know what those are.

 2          You apply standards of practices.  We have a

 3 thing called a testing center of excellence, which is

 4 constantly innovating around how to continue to advance

 5 testing routines in our business and through the supply

 6 chain of healthcare to advance or reduce the

 7 probability of error.

 8          That has worked very well for us.  As I said

 9 before, we have had no significant or even substantive

10 release errors in three -- in at least three years.

11      MR. STRUMWASSER:  946.

12      THE COURT:  946 is an e-mail with a top date of

13 December 12, 2006.

14          (Department's Exhibit 946, PAC0910850

15           marked for identification)

16      MR. VELKEI:  Is there a particular page you want

17 to direct him to, or do you have questions on the whole

18 deck?  A page or two?

19      MR. STRUMWASSER:  I'll check and see.

20          I'm going to have specific questions at least

21 on 0853.

22      MR. VELKEI:  Thank you.

23      MR. STRUMWASSER:  I may also have questions on

24 0863.

25      THE WITNESS:  -53?
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 1      MR. STRUMWASSER:  Q.  Yes.  Well, first of all, do

 2 you recall this document?

 3      A.  Yes.

 4      Q.  And by "this document," I'm asking less about

 5 the e-mail than the attachment, right?  This is

 6 something that was prepared under your direction?

 7      A.  Yes.

 8      Q.  Did you actually prepare some of the slides?

 9      A.  I did.

10      Q.  Did you prepare 0853?

11      A.  I don't recall exactly.

12      Q.  Okay.  0853 says in its title that, "2006 was

13 a Challenging Year," and it lists "The Good

14  on the one side and "The Bad and Ugly" on the other.

15 And under "The Bad and Ugly," the third bullet from the

16 bottom, "Too many fail forwards."

17          First of all, what's the distribution of this

18 document?  I mean categorically, not people.

19      A.  This was given -- reviewed with an expanded

20 operations team, which is the leadership of

21 UnitedHealth Group.

22      Q.  So would you expect the leadership of

23 UnitedHealth Group to know what a fail forward is?

24      A.  For this brief period of time, yes.

25      Q.  Why?
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 1      A.  Well, first, I described it to them --

 2      Q.  Oh.

 3      A.  -- in the document.

 4          And it was, as indicated -- maybe string this

 5 together just a little bit.

 6          As indicated in this former document, it was

 7 technology releases that manifest itself in a defective

 8 processing was one of the leading causes of our defects

 9 as indicated on 945.

10      Q.  The last bullet under "The Bad and Ugly," the

11 word "Noise," do you know what that's referring to?

12      A.  Yes.

13      Q.  What is it?

14      A.  At this time, we were imposing a lot of change

15 in marketplace for UnitedHealth Group and really in a

16 very strong effort to try to drive more affordable

17 healthcare for people.  Specifically, we were trying to

18 drive healthcare costs to be contained within the

19 change in consumer disposable income.

20          That caused us to put a lot of programs in the

21 marketplace to eliminate fraud, waste, and abuse.  And

22 we got a lot of feedback around that from the physician

23 community.

24      Q.  From the fraudulent, the wasteful, and the

25 abusive?



15958

 1      A.  By eliminating what we call fraud, waste, and

 2 abuse or around payment integrity and managing medical

 3 costs.

 4      Q.  In general, not specifically about this

 5 document, but in general, in your experience,

 6 Mr. Wichmann, have you found that at United people use

 7 the word "noise" to refer to criticism they are

 8 rejecting?

 9      A.  I don't have a basis to respond to that.  I

10 could only comment to the extent that I have regarding

11 how I used it.

12      Q.  Are you using it that way here?

13      A.  I'm not rejecting their criticism.

14      Q.  Well, these are programs that you put in for

15 good reason, right?

16      A.  Yes.

17      Q.  And you're getting criticism nonetheless,

18 right?

19      A.  Yes, we are.

20      Q.  And the "Noise!" is being listed here

21 specifically because you're getting them -- because you

22 are getting adverse reaction to a good program, right?

23      A.  What I would humbly state is that we pushed --

24 in this instance, in this case, that our efforts, as

25 valiant as they were and as thoughtful as they were,
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 1 were not widely accepted and created a lot of

 2 discussion, if you will, in the marketplace.

 3          I'm not disavowing that discussion.  I'm not

 4 trying to belittle it.  In fact, what I'm trying to

 5 recognize here is that maybe we did too much too fast.

 6      Q.  So it's not that you were wrong but that you

 7 had not yet tilled the soil and prepared the market for

 8 your right program in a way that would avoid improper

 9 criticism?  Is that what you're saying?

10      A.  Personally, I felt that I had pushed it too

11 hard.  And this was my acknowledgment of that.

12      Q.  And so would you agree that, in general, at

13 United, "noise" tends to be a term used to refer to

14 criticism that the person using the term believes to be

15 coming from others who the speaker believes are not to

16 be taken seriously?

17      MR. VELKEI:  Objection, asked and answered,

18 relevance.

19      THE COURT:  I'm going to sustain the objection.

20 That is not what he said it meant.

21      MR. STRUMWASSER:  I agree that isn't what he said.

22 That's what I was trying to get.

23      Q.  I mean, we have encountered a lot of documents

24 here in which the word "noise" appears.  In general, do

25 you agree that the word "noise" is used dismissively in
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 1 the United lexicon?

 2      MR. VELKEI:  Asked and answered.

 3      THE WITNESS:  No.

 4      THE COURT:  I'll allow it.  And "no" is the

 5 answer.

 6      MR. STRUMWASSER:  Thank you.

 7      Q.  Now, under the heading "The Good," second

 8 bullet, "Completed 4 acquisitions," that would include

 9 PacifiCare, right?

10      A.  PacifiCare was closed in 2005.

11      Q.  Right.  But are you counting them here or not?

12      A.  PacifiCare membership was well in excess of

13 450,000 and 85,000, so no.

14      Q.  A little ways down, one, two, three, four,

15 five, six, seven -- I think seventh bullet, "Replaced

16 California network," do you see that?

17      A.  Yes.

18      Q.  That's listed here as "The Good," right?

19      A.  Yes.

20      Q.  And that is the replacement of the CTN

21 network, right?

22      A.  That's correct.

23      Q.  And the second to last bullet, "Drove

24 200-plus million in integration synergies," do you see

25 that?
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 1      A.  Yes.

 2      Q.  Do you know how much of that 200 million

 3 roughly came in 2006 from PacifiCare integration?

 4      A.  I don't recall offhand.

 5      Q.  Do you have a number in mind for how much --

 6 what kinds of synergies United actually determined that

 7 it realized from the PacifiCare acquisition, either in

 8 a specific year or on a present value basis or in any

 9 way?

10      A.  About what we actually realized?

11      Q.  Yes.

12      A.  I wouldn't have an updated understanding of

13 what we actually realized.

14      Q.  What's your oldest understanding?

15      A.  My oldest understanding would include planned

16 items as well.  And it was somewhere in the

17 neighborhood of $950 million.

18      Q.  And roughly as of when?

19      A.  Sometime in 2007, mid 2007.

20      Q.  Take a look at the last page here of 946.  And

21 this we know is one that you actually worked on because

22 of the cover memo, right?

23      A.  I'm sorry.  What was the question?

24      Q.  We know this one you actually did yourself

25 because of the cover memo, right?
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 1      A.  I made the last change to the last slide.

 2      Q.  Oh, okay.

 3      A.  That's what it says in the cover memo.

 4      Q.  What does the term "organic growth" refer to?

 5      A.  Non-acquired growth.

 6      Q.  What's the definition for "gross margin"?

 7      A.  Premiums and revenues minus medical costs.

 8 Well, this instance, premiums minus medical costs.

 9      Q.  What is a net gross margin?

10      A.  A PacifiCare term that I don't have great

11 recollection of the definition of.

12      Q.  Is that right?  It's a PacifiCare and not a

13 United term?

14      A.  Yes.

15      Q.  So what is -- whose numbers are covered here

16 on 0863?

17      A.  This is UnitedHealthcare.

18      Q.  UnitedHealthcare?

19      A.  Yes.

20      Q.  So is it the case that one of the benefits of

21 the acquisition of PacifiCare was you picked up a term

22 that you started to use generally?

23      A.  Which I liked at the time.  I just don't have

24 a specific recollection of what it means right now

25 because I knew you were going to ask.  And I don't
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 1 know.

 2      THE COURT:  But it's probably not an oxymoron,

 3 right?

 4      MR. STRUMWASSER:  Nor a tautology.

 5      THE COURT:  Probably not.

 6      MR. STRUMWASSER:  Your Honor, I actually think

 7 it's a good place for us to take lunch.

 8      MR. VELKEI:  Your Honor, if it's okay with the

 9 Court, we'd like to start in an hour, just to keep it

10 moving, see if we try to keep on track with trying to

11 complete his testimony.

12      MR. STRUMWASSER:  I'm okay with doing that.  We

13 haven't made -- I think that the likelihood that we're

14 going to finish is diminished.  And it's not because of

15 anything that anybody here is doing.  It's just that,

16 once we get into documents, it slows down a bit.

17          So I think it's now a remote possibility.  I'm

18 happy to give it the old college try if your Honor

19 wants to or --

20      THE COURT:  We can come back at 1:30.

21          (Whereupon, the luncheon recess was

22           taken at 12:20 o'clock p.m.)

23

24

25
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 1                     AFTERNOON SESSION

 2                         ---o0o---

 3          (Whereupon, all parties having been

 4           duly noted for the record, the

 5           proceedings resumed at 1:33 p.m.)

 6      THE COURT:  Go back on the record.

 7          Go ahead.

 8      MR. STRUMWASSER:  Q.  Good afternoon,

 9 Mr. Wichmann.  Do you have your copy of 944 there?

10      A.  Yes.

11      Q.  You testified that external surveys rated your

12 service at or better than those of your closest

13 competitors.  Do you recall that?

14      A.  Yes, that's what this says.

15      Q.  And that was an observation made mid -- or

16 early 2006, right?

17      A.  Yes.

18      Q.  Do you know if there were any external sources

19 that were rating your service, that is to say,

20 PacifiCare's service, in 2007?

21      A.  Yes, I'm aware of one.

22      Q.  And what would that be?

23      A.  The California.gov site did a survey towards

24 the end of 2007, and it rated PacifiCare the highest

25 service performer in the state.
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 1      Q.  Are you aware of any surveys of brokers?

 2      A.  Generally.  We constantly survey brokers,

 3 so...

 4      Q.  What do you recall about broker responses in

 5 2007?

 6      A.  '7?  I'm sorry.  I really don't have any

 7 particular recollection of that.

 8      MR. STRUMWASSER:  Giving the witness a copy of

 9 5265.

10      THE COURT:  Is there something in particular you

11 want him to focus on?

12      MR. VELKEI:  Thank you, your Honor.

13      MR. STRUMWASSER:  My questions are going to

14 concern 1939 and -40, principally.  If I depart from

15 that I'll give him fair warning.

16      MR. VELKEI:  Appreciate it.  So we'll just focus

17 on those two pages for now.

18      MR. STRUMWASSER:  You know what?  I think he ought

19 to look at the whole document.

20      THE COURT:  Okay.

21      MR. STRUMWASSER:  I'm going to amend my prior

22 answer.

23      Q.  Mr. Wichmann, I'm particularly interested

24 in -- going to be asking questions about 1950, Page

25 1950.
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 1      A.  Only?

 2      Q.  I think so.

 3      MR. KENT:  I think the witness is ready.

 4      MR. STRUMWASSER:  I'm sorry.

 5      Q.  First of all, do you recall seeing the

 6 document 5265?

 7      A.  No, I don't recall seeing this.

 8      Q.  And on 1950, there's a description of a broker

 9 survey for California in April of '07.  Do you see

10 that?

11      A.  Yes.

12      Q.  Have you seen -- do you recall seeing that

13 broker survey that's described there?

14      A.  I don't recall the survey or its results.

15      MR. STRUMWASSER:  Giving the witness a copy of 546

16 in evidence.

17      THE COURT:  I think the witness is ready.

18      MR. STRUMWASSER:  I'm sorry.

19      Q.  Do you recognize 546, sir?

20      A.  Well, the back part of it, it appears I had

21 seen the broker survey, so, yes.

22      Q.  Yeah, that was my next question.

23      A.  I just couldn't recall it.  But otherwise, I

24 don't recall specifically having received the fore part

25 of it.  Maybe I did.
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 1      Q.  Now, starting on 8118, the bottom half of

 2 the -- slightly below the center line of the page, we

 3 have an e-mail from you forwarding Mr. Frey's summary

 4 of the broker survey, right?

 5      A.  Yes.

 6      Q.  And Mr. Frey was CEO of the Pacific region,

 7 right, at that time, and a direct report of yours,

 8 correct?

 9      A.  Yes.

10      Q.  Do you recall, now that you've seen this,

11 receiving this e-mail from Mr. Frey?

12      A.  It was a long time ago.  I don't remember it

13 specifically.  But obviously I did.  And we would talk

14 about matters like this.

15      Q.  So you have no recollection of this broker

16 survey making a particular impression on you?

17      A.  Well, it obviously did.  But I don't have a

18 recollection as I sit here today of it having that big

19 of an impact on me.

20      Q.  Why do you say "it obviously did"?

21      A.  Well, I addressed it.

22      Q.  And so the brokers were asked for the two best

23 and the two worst insurers in each of 16 categories.

24 And Mr. Frey reports the results, saying that there was

25 not one category that United/PacifiCare was chosen as
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 1 one of the best insurers.  Do you see that?

 2      A.  Yes, I see his statement there.

 3      Q.  And that United/PacifiCare was voted by the

 4 brokers as one of the two worst insurers in seven

 5 categories.  Do you see that?

 6      A.  Yes.

 7      Q.  And do you recognize, in the list of

 8 categories in which United PacifiCare is listed as one

 9 of the two worst, do you see categories that pertain in

10 particular to servicing of claims?

11      A.  Yes.

12      Q.  And you see some criticism pertaining to

13 customer service, right?

14      A.  Yes, specifically "effective and courteous

15 member service."

16      Q.  Am I correct that you had no reason to doubt

17 the accuracy of this report, right?

18      A.  I had no reason to doubt it.  That's correct.

19      Q.  And below the survey results, about halfway

20 down the page on 8119, Mr. Frey wonders if a back belt

21 or the like is needed to reintegrate PacifiCare.  Do

22 you see that?

23      A.  Yes.

24      Q.  He says that, "The first time around seems to

25 have left a lot of holes."  Do you know what
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 1 Mr. Frey meant by "reintegrate"?

 2      A.  I don't know specifically.  I think what he

 3 was referring to is the few areas where we had left

 4 gaps for what we discussed earlier today -- point of

 5 service, processing.

 6      Q.  Do you recall Mr. Frey saying in this memo

 7 that there were a few areas?

 8      A.  I was giving you my speculation as to what he

 9 meant by "reintegration."  He says himself it's a bit

10 nebulous.

11      Q.  He says there are a lot of holes, right?

12      A.  "Seems to have left a lot of holes."  Yes,

13 that's what he says.

14      Q.  But you think that his reference to

15 reintegration only had to do with the areas that you've

16 already identified this morning?

17      A.  That was pure speculation.

18      Q.  So the term "reintegration," is that a term

19 you had been used to in United?

20      A.  I don't even know what it means.

21      Q.  And you haven't encountered it previously?

22      A.  No.

23      Q.  You never asked him?

24      A.  I think I understood it to be -- well enough

25 to, you know, support him.  I don't recall exactly what



15970

 1 we discussed around his memo.  I can see he sent it

 2 late at night, and I picked it up first thing in the

 3 morning.  So I'm sure we didn't talk about it before he

 4 sent this off.

 5          So my speculation is it's around the areas

 6 that we had discussed because what really affected

 7 these brokers in this instance was the -- in particular

 8 the eligibility processing element that I referred to

 9 earlier.

10      Q.  Isn't it true that the brokers were getting

11 calls asking for help on claim processing?

12      MR. VELKEI:  Objection, calls for speculation,

13 hearsay.

14      THE COURT:  If he knows.

15      THE WITNESS:  I don't recall specific --

16      MR. STRUMWASSER:  And I'm going to move to strike

17 the prior answer.

18      MR. VELKEI:  On what basis?

19      MR. STRUMWASSER:  No foundation.  He does not know

20 what the brokers calls were about.

21      THE COURT:  I'm going to let it stand.  Move on.

22      MR. VELKEI:  Thank you, your Honor.

23      MR. STRUMWASSER:  Q.  The last paragraph in

24 parentheses, Mr. Frey writes "(it is disheartening to

25 have fallen so short)."  Do you see that?
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 1      A.  Yes.

 2      Q.  Sitting here today, do you agree that

 3 PacifiCare's California operations had fallen short in

 4 2007?

 5      A.  I believe he's specifically referring to

 6 growth.  And yes, we did.

 7      Q.  So the concern about customer service is a

 8 concern because it retarded the company's growth?

 9      A.  No.  I was trying to respond to your question

10 about that he's fallen so short.  He's talking about

11 the potential in California is great to grow.  We

12 oftentimes referred to it as the first, second, fifth

13 and sixth largest state, or something like that was his

14 reference -- I know I've got that wrong.

15          But he was a market grower.  He saw a great

16 potential, and he thought the combination of these two

17 companies could grow that market.  And that's what I

18 think he's referring to here.

19      Q.  He's saying that the failures that are

20 identified in the survey are causing you to fall short

21 on your growth potential, right?

22      A.  He may be.  This is small group; 2 to 50 is

23 the case sizes.  And this is a broker survey.

24      Q.  On 8118, your e-mail to Mr. McMahon, "Let's

25 discuss on our one-on-one today" -- so you had a
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 1 planned meeting with him, right?

 2      A.  Yes, appears so.

 3      Q.  Do you recall what you discussed with

 4 Mr. McMahon regarding this "We're losing the battles"

 5 memo?

 6      A.  I don't.  But you can see the nature of my

 7 response was it's pretty typical:  Let's diagnose the

 8 issues.  Is this hangover, meaning reputational

 9 hangover, or is it truly that we have recurring issues?

10 If we do, let's put every resource we have -- or enough

11 resources on this issue.  And if we need to address

12 holes in integration, then let's address them.

13      Q.  In fact, it was your suspicion at this point

14 that it was not hangover but current condition, right?

15      A.  Yes, that's what it says.

16      Q.  Do you recall the basis of that suspicion?

17      A.  I knew things were not completely together

18 yet.

19      Q.  You say you wanted -- the first thing you

20 wanted to do is make sure the proper people have an

21 opportunity to learn from this situation.  Do you see

22 that?

23      A.  Yes.

24      Q.  Who were the proper people?

25      A.  Those that are responsible for the -- whatever
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 1 issues were contributing to the results of -- that were

 2 reflected in the broker survey.

 3      Q.  Do you know who that was?

 4      A.  I don't offhand know exactly who that was.

 5      Q.  Well, do you know who was responsible in 2007

 6 for customer service?

 7      MR. VELKEI:  For PacifiCare?

 8      MR. STRUMWASSER:  PacifiCare.

 9      THE WITNESS:  Yes.  At that stage, Mr. McMahon was

10 over -- was the chief operating officer.

11      MR. STRUMWASSER:  Q.  Do you know who was

12 responsible for claim handling for PacifiCare?

13      A.  Specifically, I don't know who it was.  But,

14 again, Mr. McMahon was in charge of all of our

15 operations.

16      Q.  Do you know whether Mr. McMahon learned from

17 these mistakes?

18      MR. VELKEI:  Objection, calls for speculation.

19      THE COURT:  If you know.

20      THE WITNESS:  So just contextually, the survey is

21 as of March of 7.  Dirk would have been in the position

22 for the period of January through March.  Okay?

23          Mr. McMahon is outstanding at learning from --

24 learning from opportunities to learn.  He is great

25 at -- and he knows exactly what I mean when I say I
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 1 want to make sure that people have the opportunity to

 2 learn from this situation, which means it's the kind of

 3 company that acknowledges it makes mistakes.

 4          As you can see, we don't shy away from them.

 5 We verbalize them, in some instances probably more than

 6 we should.  And we take the opportunity to get after

 7 them, not in a vindictive way but in a comprehensive

 8 and complete way because this is below the standards

 9 that we like to operate.

10      Q.  It's interesting you mention this is a March

11 survey and that Mr. McMahon did not actually take the

12 helm until January.  The helm he was taking was yours,

13 wasn't it?

14      A.  Pardon me?

15      Q.  Prior to January of 2007, the customer service

16 function was your responsibility, wasn't it?

17      A.  No.  I'm sorry.  We're -- and I probably

18 confused you with the January reference.

19          Towards the end of 2006, Uniprise, which had

20 the customer service and claim payment functions and

21 most all of our operations, and UnitedHealthcare, which

22 is the company I was overseeing and Dirk was the chief

23 financial officer of, came together.  I became the

24 president of the individual employer markets group at

25 that time, and I moved Dirk to run our operations.
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 1          So from about December 1 or so, 2006, forward,

 2 Dirk had responsibility for operations, and I had

 3 responsibility for operations.  In advance of that

 4 time, he did not -- just for clarification.

 5      Q.  So would the issues that are raised here in

 6 the broker survey, such as claims handling and customer

 7 service, would those have been your responsibility in

 8 mid-2006?

 9      A.  First of all, it's all my accountability at

10 the end of the day because this is UnitedHealthcare and

11 PacifiCare.  This business is squarely part of my

12 business.

13          The actual direct oversight for functions was

14 in Uniprise under the direction of David Astar.

15      Q.  So the conditions that gave rise to the

16 dissatisfaction among brokers with respect to claims,

17 let's say, assuming that those conditions started in

18 '06, they would have been Mr. Astar's responsibility?

19      MR. VELKEI:  Assuming they were actual real

20 mistakes as opposed to brokers complaining?

21      MR. STRUMWASSER:  I don't know if that's an

22 objection or a coach or what.

23      MR. VELKEI:  It's not a coach.

24      THE COURT:  Well --

25      THE WITNESS:  The functions that were paying the
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 1 claims were inside Uniprise is the best answer I can

 2 give you.

 3      MR. STRUMWASSER:  Q.  So would Mr. Astar have been

 4 the right people to have learned from these mistakes?

 5      A.  The people inside that organization -- I mean,

 6 Dave's very high up as well.  So I suspect that it's

 7 the people that are lower in that organization.

 8          And I think this is the situation I pointed

 9 out at the point of service before on the HMO platform.

10 And I think we did learn very well from that mistake

11 and moved very quickly to remediate that issue.

12      Q.  You also say you want a second set of people

13 to work on the reimplementation of the integration,

14 right?

15      A.  That's what it says, yes.

16      Q.  That's what you said, right?

17      A.  Yes.  This is my memo, and that's what it

18 says, yes.

19      Q.  Who were the first set of people?

20      A.  You know, to be honest with you, I don't

21 remember what I was actually saying here.  I can

22 speculate a little bit, and I think it would be along

23 the lines of what I discussed earlier around these

24 areas that needed to be reestablished, like point of

25 sale -- point of service claims processing, where our
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 1 folks had identified that we left some gaps and we

 2 needed to repair that with some 20 people or so.

 3 That's what I meant about -- I believe I meant about

 4 putting this back together.

 5      Q.  So sitting here today, as best you know, the

 6 only concerns that are being reflected in this broker

 7 survey are HMO concerns?

 8      A.  Best as I know, the primary things or the

 9 things that I think are of worthy significance here are

10 the point of sale claim -- point of service, excuse me,

11 claims, or product, the eligibility change,

12 implementation, and we made -- we really got -- this

13 group was concerned over some work we were doing to

14 conform our broker agreements.

15      Q.  So then is it your testimony that, to the

16 extent there were problems with the PPO business, they

17 were not of worthy significance?

18      A.  That's not my testimony, no.

19      Q.  Your testimony is, "Best as I know, the

20 primary things or the things that I think are worthy of

21 significance here are the point of sales -- point of

22 service claims, or product."

23      A.  Those would be the things that I think were of

24 most significance that influenced these results.

25      MR. VELKEI:  Excuse me, your Honor.  I just do
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 1 want to interpose an objection.  To the extent that

 2 this broker survey is being offered for the truth of

 3 the matter, which clearly it seems to be, we object on

 4 the grounds of inadmissible hearsay.

 5          I mean, we're now operating under some

 6 assumption that all of this stuff that they said is

 7 valid and true.  I just want to make that clear on the

 8 record.  And forgive me for interrupting.

 9      THE COURT:  Well, I don't think I have to make a

10 finding that what they said is true.  I think people in

11 the company took it as if it was true and acted on it.

12 So I don't see how it's inadmissible hearsay.

13          Overruled.

14      MR. STRUMWASSER:  Q.  Take a look at 5265 again.

15      THE COURT:  That's the other document.

16      THE WITNESS:  Okay.

17      MR. STRUMWASSER:  Q.  Page 1939.  And you see

18 towards the middle of the page, "Integration" -- the

19 heading "Integration Speed, Savings, Quality - Pick

20 Two.  We missed on Quality"?  Do you see that heading?

21      A.  Yes.

22      Q.  And the fourth bullet is, "A full inventory of

23 each function's accountabilities was not defined prior

24 to work redirection," and so on.  Do you see that?

25      A.  Yes.
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 1      Q.  The second sub-bullet, "Routine claims

 2 processes are broken" -- do you see that?

 3      A.  Yes.

 4      Q.  -- "(e.g. Point of Service out of network

 5 claims processing...)  " do you see that?

 6      A.  Yes.

 7      Q.  Mr. Wichmann, do you know on what platform

 8 point of service out-of-network claims were processed?

 9      A.  I believe so.

10      Q.  They were processed on RIMS, were they not?

11      A.  In part, yes.

12      Q.  Continuing in that "e.g." parenthetical,

13 "...fee schedule maintenance," do you see that?

14      A.  Yes.

15      Q.  That appears to be enumerated separately from

16 point of service out-of-network claim processing,

17 doesn't it?

18      A.  Yes.

19      Q.  "...group retiree benefits set up, claims

20 overpayment recoveries," do you see that?

21      A.  Yes.

22      Q.  Is it your understanding that claims

23 overpayment recoveries occurred only with respect to

24 HMO claims?

25      A.  I don't know.
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 1      Q.  "...claim dependent correspondence routing,"

 2 do you see that?

 3      A.  Yes.

 4      Q.  Do you know what that's a reference to?

 5      A.  Not in particular, no.

 6      Q.  Do you have any basis to conclude that

 7 claim -- the only claim-dependant correspondence that

 8 had been misrouted was HMO claims?

 9      A.  I have no basis to agree or disagree.

10      Q.  Okay.  So if I told you that there was PPO

11 claim-dependant correspondence that was misrouted, you

12 have no basis to dispute that, right?

13      A.  Right.

14      Q.  Going back to the "We're losing the battles"

15 e-mail chain, in your e-mail where you say -- you refer

16 to the second set of people, isn't it true that the

17 first set of people were Mr. Auerbach, Mr. Smith,

18 Mr. Labuhn and others from Uniprise?

19      A.  James had asked for a black belt to work on

20 the so-called reintegration.  And as such, I was

21 responding to his request and asking for different

22 people to assist him with that.

23      Q.  And I'm asking, different from whom?  And in

24 particular would that be different from Mr. Auerbach,

25 Mr. Smith, Mr. Labuhn and the others from Uniprise?
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 1      A.  It would -- what I'm trying to give him

 2 here -- I'm not trying to be evasive.

 3          So, no, not specifically.  What I'm trying to

 4 do is be responsive to his request for a qualified

 5 resource to help fill the gaps that existed at the

 6 time.

 7      Q.  Now, you're saying "a second set of people."

 8 That's not just one black belt, is it?

 9      A.  Maybe one black belt with a couple green belts

10 and some subject matter experts.  Usually it's not a

11 single person that resolves these things and does the

12 work.

13      Q.  In fact, you would not expect a black belt

14 team to literally reimplement the integration, would

15 you?

16      A.  No.  I think it's instructive as to what I'm

17 directing here, what he asked for and what I'm

18 directing, because black belt teams work on relatively

19 narrow-scope items, very specific points of need, as

20 opposed to broad-based program management.

21          And that's what he asked for.  And that's what

22 I was responding to.

23      Q.  Well, it's clear that he does ask for a black

24 belt.  But your response says that "a second set of

25 people should work on the re-implementation of this
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 1 integration."  Would it be unreasonable to infer from

 2 the way you phrased the response that you think it's

 3 not a single black belt problem but is a problem that

 4 requires a team to literally reimplement the

 5 integration?

 6      A.  It's a poor choice of words; I grant you that.

 7          What I'm trying to point to is not to be so

 8 specific that it has to be a black belt.  Any qualified

 9 resource with supportive team to help and assist with

10 the Pacific region, California items, I was looking to

11 support Mr. Frey with that.

12      Q.  You write, "There isn't a single

13 recommendation that James has put forward that I do not

14 support."  You were referring to the four numbered

15 requests, right?

16      A.  Yes.

17      Q.  The "dollars to fund the recommended system

18 integration," did that happen?

19      A.  Yes.

20      Q.  What recommended system integration was funded

21 pursuant to this request from Mr. Frey?

22      A.  I don't know the specifics of it, but I

23 told -- I asked that we respond to his items here.

24          And the Pacific region's systems have all been

25 integrated, so -- with the exception of NICE, which we



15983

 1 decided to retain.

 2      Q.  And the exception of RIMS, right?

 3      A.  RIMS has been integrated.

 4      Q.  RIMS has been integrated, or the claims have

 5 been integrated?

 6      A.  RIMS has been integrated, fully.  As of this

 7 date, it has been fully integrated.

 8      Q.  What is your definition of integration as it

 9 pertains to RIMS?

10      A.  There's not a single member left on RIMS.

11 It's processing run-out claims for the next nine

12 months, at which time it will be completely

13 decommissioned.

14      Q.  It's doing run-off claims now, right?

15      A.  Yes.

16      Q.  Those claims are not being processed with

17 UnitedHealth Insurance Company claims in the PPO

18 business, are they?

19      A.  We're in run-off.

20      Q.  That's right.

21      A.  The membership has been moved onto the United

22 platform.  And we didn't carry history over, so we're

23 running off claims, which is very common, on the old

24 legacy platform.

25          It will take about nine months to complete
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 1 that, at which time we'll make a determination as to

 2 whether to decommission the system at that time.  It

 3 may make more sense to retain it for a short period of

 4 time if the claim volumes are still there.

 5      Q.  Mr. Wichmann, have you heard the term

 6 "platform migration"?

 7      A.  Yes.

 8      Q.  And "platform migration" in this context

 9 concerned taking the claims that were being processed

10 on RIMS for PLHIC and taking those claims and

11 processing them on a United platform, right?

12      A.  "Migration" usually refers to moving the case,

13 which has a group of members, off of one system and

14 putting it on to another.  And then you administer the

15 claims and the customer service and all the other

16 things on the destination system.

17      Q.  In your mind, what is the distinction between

18 migration and integration?

19      A.  Migration is just a simple -- not simple.

20 It's a very -- it's a skill you have to develop, which

21 we're quite good at.  But it's just one line item in a

22 broad-based integration plan.

23      Q.  Two hypotheticals:  A, you've got an insurance

24 company processing claims, and you leave the

25 customers -- the customers in that company, but you
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 1 have their claims processed by a different company's

 2 claims platform.  Have you got that in mind?

 3      A.  Yes.

 4      Q.  B, you take the customers of that company and

 5 you move them on to paper that is issued under B -- I'm

 6 too specific.  You take them out and you put the

 7 customers under the other company.  You got that in

 8 mind?

 9      A.  Cancel off of one license; rewrite onto

10 another.  You offer comparable coverage, and you

11 migrate.

12      Q.  Right.  A is a platform migration, right?

13      A.  I can -- sure.  Yes.  That's fair.

14      Q.  And B is a business migration, migrating the

15 business off of the first and taking it to the second,

16 right?

17      A.  Yeah.  But with all due respect, I believe

18 we're kind of splitting hairs here.  One is just

19 replacing the administration, you know, with a

20 technology platform.  Or you can have that same set of

21 benefits move from one license to the next license, and

22 you're doing exactly the same thing.  You're

23 administering those benefits.

24          But the group, the member, and the benefits

25 for the most part, the very most part, are the same on
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 1 both situations.

 2      Q.  But the cost of doing one or the other are not

 3 the same, right?

 4      A.  About the same.

 5      Q.  The potential for errors is not the same -- in

 6 the course of that transfer is not the same, is it?

 7      A.  It's about the same.

 8      Q.  Okay.  What I called a platform transition,

 9 that was something that -- excuse me, platform

10 migration, that was something that was actually

11 contemplated at the beginning of 2006 for the RIMS

12 claims, right?

13      A.  I don't remember that it's specifically for

14 RIMS.  For the HMO-licensed business, that's what was

15 contemplated because we didn't have an HMO license.

16      Q.  Right.  So for the HMO-licensed business, you

17 contemplated a platform migration, right?

18      A.  Contemplated a platform change, yes.

19      Q.  And you --

20      A.  Technology change, yes.

21      Q.  Now, is that a -- in your parlance, is that an

22 integration of the HMO business into the United

23 business?

24      A.  That would be a step in integration of

25 technology.  You have two platforms; you eliminate one
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 1 by enabling the other to process the same.

 2      Q.  That didn't happen, right?

 3      A.  We chose not to, yes.

 4      Q.  With respect to RIMS, there was also a period

 5 in which the contemplation was that you would move the

 6 claim processing from RIMS to UNET, wasn't there?

 7      A.  Yes.

 8      Q.  That didn't happen, did it?

 9      A.  It's done.

10      Q.  The claim processing?

11      A.  We moved all those cases.  So the cases have

12 been moved.  I believe they sit on a different

13 insurance license, but they have been moved.  And we

14 are processing run-out on RIMS for roughly nine months

15 of this year.

16      Q.  And that is what you mean by "integrating

17 RIMS"?

18      A.  Yes.  We have redundant platforms.  United

19 platform, which is highly capable -- this is the

20 platform that the PacifiCare people really sought to

21 offer in the California marketplace because it was far

22 superior in terms of its overall competitiveness to

23 what they were operating at the time.

24      Q.  So it's your testimony that the PacifiCare

25 platforms pre-acquisition were integrated into United?
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 1      A.  It's my testimony that ILIAD and RIMS have now

 2 been integrated into the United platform, and they are

 3 operating in a run-out mode right now.  And NICE

 4 continues on for the foreseeable future.

 5      Q.  Is it your testimony that the cost of moving

 6 the customers from PacifiCare license to United license

 7 is about equal to the cost of modifying the United

 8 platform to handle PacifiCare claims?

 9      MR. VELKEI:  Lack of foundation, calls for

10 speculation.

11      THE COURT:  If you know.

12      THE WITNESS:  It's the same thing.

13      MR. STRUMWASSER:  Q.  So the answer is yes, it's

14 your testimony it's the same thing?

15      A.  Yes.

16      Q.  Okay.

17      A.  Fundamentally it is the same thing.

18      Q.  The first item in Mr. Frey's list, "dollars to

19 fund recommended system integration," was that the cost

20 of integrating RIMS and ILIAD and NICE?

21      A.  He's talking specifically here to bringing out

22 a front-end interface that allows us to be able to

23 offer dual choice on the United platform and the NICE

24 platform to the marketplace.  That's done.

25      Q.  "Dedicated service reps for platform [sic]
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 1 brokers," was that dumb?

 2      A.  I'm sorry.  I lost track of where you're at.

 3      THE COURT:  Was it "platinum"?

 4      MR. STRUMWASSER:  I'm sorry?

 5      THE COURT:  The one that's following -- was it

 6 "platinum"?

 7      THE WITNESS:  Yes, there are dedicated service

 8 reps for platinum brokers.

 9      MR. STRUMWASSER:  Q.  Is that the concept that you

10 referred to above as dumb -- excuse me -- that

11 Mr. McMahon refers to as dumb?

12      A.  I think that's what he's referring to, yes.

13      Q.  The "...architect to determine how to get the

14 broker service unit from Pacific region to model

15 office," I confess, I can read those words many times

16 and don't know what it says.  Can you help us out here?

17          Maybe we can break this up.  What is "model

18 office"?

19      MR. VELKEI:  What's the reference to "model

20 office"?  I may be missing it.  Excuse me.  It says

21 something about "model build."

22      THE COURT:  I see "team model."

23      MR. STRUMWASSER:  On Page 8119, Item No. 3, "We

24 need an architect to determine how to get the broker

25 service unit for the Pacific region to model office."
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 1      MR. VELKEI:  Thank you.

 2      THE WITNESS:  So what they're referring to is this

 3 is a broker service model for the platinum broker,

 4 which is either a very high volume or very

 5 fast-accelerating broker in terms of their growth.  All

 6 right?  Because of their unique needs, they need a

 7 distinguished level of service.

 8          What James asked for was one for just

 9 PacifiCare.  What Dirk said was dumb, if I may, was

10 that why would we have one just for PacifiCare?  Why

11 don't we just deploy our base broker service model

12 instead, which cuts across UNET and our -- you know,

13 the UNET platform, which is the UnitedHealthcare

14 platform in the market as well as the PacifiCare.

15      MR. STRUMWASSER:  Q.  That's interesting

16 information.  But the question was, do you know what

17 "model office" refers to?

18      A.  I don't know what they're referring to here.

19 I think they're talking about the platinum broker

20 model.  That's what I was trying to convey.

21      Q.  I get that part.  I just don't know what

22 "model office" without an article is.

23      A.  Can you point the word out for me again

24 please?  I should have looked at it.

25      THE COURT:  It's on the last page.  And it's in
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 1 his third request.

 2      THE WITNESS:  I believe he's talking about the

 3 platinum broker service model.

 4      MR. STRUMWASSER:  Q.  What is the word "office"

 5 doing there, if you know?  I mean, if you don't...

 6      A.  I don't, I'm sorry.  He's new.  He's just

 7 learning terminology.  Don't know.

 8      Q.  Then you ask Mr. McMahon for his read, and you

 9 also ask if Mr. Cronin is make making any progress with

10 the service model.  Do you see that?

11      A.  Yes.

12      Q.  What did you understand Mr. Cronin to be doing

13 with respect to a service model?

14      A.  Mr. Cronin was developing the next generation

15 broker service model at the time.

16      Q.  And you have Mr. Cronin's response at the

17 bottom of 8116, continuing over to 8117.  Do you see

18 that?

19      A.  Yes.

20      Q.  Now, he didn't copy you on this e-mail, but

21 you have seen this e-mail before, haven't you?

22      A.  I may have.  I don't recall offhand.

23      Q.  He says, "Service is really broken on the west

24 coast, this is a hangover from the Uniprise/UHC split."

25          My first question to you is what is the
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 1 Uniprise/UHC split?

 2      MR. VELKEI:  Calls for speculation.

 3      THE COURT:  If you know.

 4      THE WITNESS:  I don't know.

 5      MR. STRUMWASSER:  Q.  Kind of like the timely

 6 thing would be the opposite of Uniprise/UHC split.

 7 There was just an unsplitting of those two, right?

 8      MR. VELKEI:  Objection, vague.

 9      THE WITNESS:  I don't know when he's referring to.

10      MR. STRUMWASSER:  Q.  But it is the case that they

11 had been split and they had just been put back

12 together -- put together, right, Uniprise and UHC?

13      A.  They had been put back together in the

14 November-December 2006 timeframe.

15      Q.  Right.  Now, when he says, "Service is really

16 broken on the west coast," is it your understanding

17 that that is entirely a statement about point of

18 service claims?

19      MR. VELKEI:  Calls for speculation.

20      THE COURT:  If you know.

21      THE WITNESS:  Jim is referring specifically to

22 broker service.

23      MR. STRUMWASSER:  Q.  He says, "Uniprise made all

24 the decisions, UHC was not involved at all."  Do you

25 see that?
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 1      A.  Yes.

 2      Q.  And you were UHC at the time that Uniprise and

 3 UHC were separate, right?

 4      A.  I was the president and chief operating

 5 officer of UHC, yes.

 6      Q.  Did you have a sense that UHC had not been

 7 involved in the decisions that Mr. Cronin is referring

 8 to here?

 9      A.  No.

10      Q.  There's a reference to "Byrnes" here.  Do you

11 know who Byrnes is?

12      A.  I believe that's Chris Byrnes.

13      Q.  What was his position at the time?

14      A.  I don't recall.  I think -- I don't recall

15 exactly.

16      Q.  Then there's the paragraph that Mr. Cronin

17 starts with, "Here are the issues I see it (1,000

18 feet)."  Do you see that?

19      A.  Yes.

20      Q.  The last item there is, "Claims need to get

21 their TATs in line.  We need rapid resolution for

22 issues, or at least not the resolution that is there

23 today for claims, which is challenged."  Do you see

24 that?

25      A.  I do.
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 1      Q.  Would you agree that Mr. Cronin is saying that

 2 claims dispute resolution was not functioning properly

 3 at this time?

 4      MR. VELKEI:  Calls for speculation.

 5      THE COURT:  If you know.

 6      THE WITNESS:  I'm not sure what he's referring to

 7 or why he would be referring to that here.

 8      MR. STRUMWASSER:  Q.  Mr. Wichmann, independent of

 9 what Mr. Cronin was saying, would you agree that, at

10 the time of this e-mail, that the claims resolution

11 process was not operating satisfactorily?

12      MR. VELKEI:  Lack of foundation, calls for

13 speculation.

14      THE COURT:  If you know.

15      THE WITNESS:  I would say at this stage we still

16 had some carryover from the issues that I referenced

17 earlier about point of service claims.

18      MR. STRUMWASSER:  Q.  Is it your understanding

19 that the only -- strike that.

20          PacifiCare had a provider dispute resolution

21 process, right?

22      A.  I suspect so, yes.  You're at a level of

23 detail that, frankly, I -- I'm making an assumption

24 that they would have one.

25      Q.  I appreciate your clarifying that.  That's
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 1 very helpful.

 2          So you don't know one way or the other whether

 3 PLHIC had thousands of claims in rework in '06 and '07?

 4      A.  I don't know the number of claims PLHIC had in

 5 rework at any given point in time.

 6      Q.  I'd like you to assume that there were

 7 thousands of PLHIC claims that had to be reworked.

 8      A.  Okay.

 9      Q.  If that is the case, does that suggest to you

10 that the claims problems that PacifiCare as a whole was

11 having was not limited to POS?

12      MR. VELKEI:  Calls for speculation, lack of

13 foundation.

14      THE COURT:  If you know.

15      THE WITNESS:  It could have come from any number

16 of things.  It doesn't necessarily come from claim

17 errors as a result of the integration.  Given the

18 platform and its size, you miss a couple handfuls of

19 people for a period of time, you're going to run

20 backlogs.  And I suspect an issue on this platform

21 could have been resolved, you know, through that kind

22 of manner.

23          But Mr. McMahon and these guys deal with this

24 situation all the time.  They address it very, very

25 quickly as soon as they find out.  He's very matter of
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 1 fact.  I'm sure you've seen him testify.  And he gets

 2 after things.

 3      MR. STRUMWASSER:  Could I have the question read

 4 back to the witness, please?

 5          (Record read)

 6      MR. VELKEI:  And his answer was, "It could have

 7 come from any number of things."

 8      THE COURT:  Okay.  Well, yes or no?

 9      MR. VELKEI:  Or "I don't know."

10      THE WITNESS:  I don't know where they came from.

11      MR. STRUMWASSER:  Q.  My question was, did that

12 suggest there was a problem with the PPO PLHIC claims?

13 You said that the problem with the PPO PLHIC claims

14 could have come from any one of a number of problems on

15 RIMS, correct?  That was your last answer, right?

16      A.  Yes.

17      Q.  But I was asking a different question.

18          If these were -- if there were thousands of

19 reworks of PPO claims, then the claims problems that

20 were being encountered during this time could not have

21 been limited to the HMO business, correct?

22      MR. VELKEI:  What claims problems?

23          Objection, vague, calls for speculation, lack

24 of foundation.

25      THE COURT:  Overruled.
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 1      MR. STRUMWASSER:  Thank you.

 2      THE WITNESS:  A buildup in rework could come from

 3 any number of areas.  The two most likely candidates

 4 for that are that you are either putting more rework

 5 into the system or you don't have enough people to

 6 process the rework out.

 7          So I'm just suggesting to you.  I don't know.

 8 But I can't conclude that it's one or the other, not

 9 having known the details.

10      MR. STRUMWASSER:  Q.  Okay.  I will ask you to

11 assume that there was a sharp increase in reworks of

12 PLHIC claims.  You got that assumption in mind?

13      A.  I do.

14      MR. VELKEI:  Over what period of time?

15      MR. STRUMWASSER:  Q.  If there was a sharp

16 increase in PLHIC claim reworks --

17      A.  Mm-hmm.

18      Q.  -- that would have to mean that the problems

19 that were being encountered were on PLHIC's platform,

20 right?

21      MR. VELKEI:  Objection, calls for speculation.

22      THE COURT:  Is there a time frame?  You want him

23  to --

24      MR. STRUMWASSER:  Q.  In 2007.

25      MR. VELKEI:  Your Honor, I just want to note, I
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 1 mean, Ms. Norket, Ms. Berkel, people who are closer to

 2 claims handling and claims processing have been asked

 3 these questions.  Mr. Wichmann doesn't add any

 4 additional insight into that and, frankly, doesn't have

 5 the same knowledge base with which to answer.

 6      THE COURT:  Do you want to stipulate to that?

 7      MR. STRUMWASSER:  No.

 8      MR. VELKEI:  Yes, I will.

 9      MR. STRUMWASSER:  No.  I want an authoritative

10 statement from the head of the company.

11      MR. VELKEI:  But he's not going to be able to give

12 one because he's the head of the company.

13      MR. STRUMWASSER:  And I'll take --

14      THE COURT:  So he can't.  You'll take that

15 testimony.

16      MR. STRUMWASSER:  I'll take the testimony that he

17 can't.  That's fine.

18      THE COURT:  All right.

19      MR. STRUMWASSER:  But right now where we are is on

20 whether his -- essentially his understanding of the

21 jurisdiction of PLHIC.

22      Q.  So the question is, in general, if there is a

23 spike in PLHIC claims having to be reworked, it means

24 there's got to be a problem in the non-HMO claims,

25 correct?
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 1      MR. VELKEI:  Objection, vague.

 2      THE COURT:  Overruled.

 3      THE WITNESS:  Could you read that question?

 4          (Record read)

 5      THE WITNESS:  In the claims?

 6      MR. STRUMWASSER:  Q.  Non-HMO claims.

 7      A.  You mean in terms of claims processing, the

 8 systems are broken?  Or what are you --

 9      Q.  Just a problem with --

10      A.  Yes.

11      Q.  Right.  I mean, that is all I'm -- it came

12 perilously close to being definitionally true.  The POS

13 is only HMO, right?

14      A.  Yes, sir.

15      Q.  Although some of it was in fact processed on

16 RIMS, correct?

17      A.  Yes.

18      Q.  And you don't have any knowledge one way or

19 the other of whether the POS claims that you were

20 having trouble with were or were not on RIMS, correct?

21      A.  Honestly, it really doesn't matter to me.

22 They're problems.  They need to be resolved.  We put

23 the resources on them.  We got after it quickly.  We

24 got it resolved.

25      Q.  I appreciate that.  But please indulge me; it
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 1 does matter to me.

 2          If there are POS claim problems on RIMS, say,

 3 with fee schedules -- do you have that hypothetical in

 4 mind?  POS claims are getting mishandled because of fee

 5 schedules or because of provider demographics.  Those

 6 would be problems that would be likely to afflict also

 7 PPO claims on RIMS, correct?

 8      MR. VELKEI:  Calls for speculation, lack of

 9 foundation.

10      THE COURT:  If you know.

11      THE WITNESS:  It's not really correct because your

12 point of service claims fee schedule is different than

13 your PPO schedule.

14      MR. STRUMWASSER:  Q.  Okay, then --

15      A.  And the issue, just so we're really clear

16 around the point of service, had a lot more to do

17 with -- because you have capitated component, right?

18 And it's whether these things are in, covered under the

19 capitation, or not covered under capitation.

20          So that's what we're talking about here.  It's

21 not as if there was something fundamentally wrong with

22 the system.  It had more to do with the split and this

23 temporary loss of institutional knowledge, which we

24 repaired and put back in place.

25      Q.  And, Mr. Wichmann, the problems you were
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 1 having with respect to POS also included demographic

 2 data, did it not?

 3      A.  I'm sure there were -- we've contracted -- I

 4 said this already in my testimony.  We recontracted an

 5 entire network.  We had to load that entire network.  I

 6 am sure that in doing so there were errors that were

 7 made.

 8      Q.  If there was a demographic error for a POS

 9 claim on RIMS, that is a problem which is going to

10 afflict both PPO and HMO claims, right, and POS claims,

11 right?

12      MR. VELKEI:  Asked and answered.

13      THE COURT:  Overruled.

14      THE WITNESS:  It could.

15      MR. STRUMWASSER:  Q.  Isn't it true as well that

16 there were problems with the status of providers as

17 between in- and out-of-network having been erroneous in

18 the claim system?

19      MR. VELKEI:  Vague to time, vague as to

20 "platform," vague as to "product."

21      THE COURT:  We're still at 2007, and I assume

22 we're still on RIMS.

23      MR. STRUMWASSER:  Yes, exactly.

24      THE WITNESS:  I'm saying I don't know the specific

25 details about that.  I think we talked about the other
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 1 piece was getting -- we talked about this network

 2 load -- the network being recontracted and having to

 3 load that.  There was a lot of retroactive loading that

 4 occurred as well, some reprocessing of claims.

 5          I've already discussed those three primary

 6 areas as the areas that I think are the matters of most

 7 significance.  And if -- you know, if they affect -- I

 8 understand it matters to you, but from my standpoint,

 9 we get the providers in; we get them right; we get them

10 in timely, get the claims processed or reprocessed to

11 the extent there are backlogs.

12      MR. STRUMWASSER:  Q.  I don't want to be too

13 flippant about this.  I said it matters to me.  What it

14 matters to is the Department of Insurance.  And I

15 assume that, if it matters to the Department of

16 Insurance, it matters to you, right?

17      A.  It absolutely does.

18      Q.  So if there is an error in a RIMS provider

19 record so much that the provider is shown in network

20 when, in fact, he or she is out or out of network when

21 he or she is in, that is an error that is going to

22 affect POS claims on RIMS and PPO claims on RIMS,

23 right?

24      A.  You know, I just can't answer the question as

25 definitively as you'd like me to because I don't know
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 1 how those providers are loaded onto the RIMS platform.

 2          They very well could be loaded redundantly.

 3 They could have different billing addresses because

 4 they operate -- you know, in this case, it could be

 5 that the PPO operates out of one location for the

 6 physician, and the point of service and HMO piece

 7 operates out of a different location in a broader

 8 group.

 9          There are all kinds of machinations that

10 occur, and so I just can't answer your question, I

11 think, as definitively as you'd like me to.

12          So I think that the chances are, if the

13 demographic data is wrong for one, it's likely wrong

14 for the other.

15      Q.  Mr. Wichmann, you were process -- strike that.

16          PacifiCare was processing POS claims on RIMS

17 before the acquisition by United, right?

18      MR. VELKEI:  Objection, calls for speculation.

19      THE COURT:  If you know.

20      MR. VELKEI:  He wasn't at PacifiCare.

21          And your Honor, I just want to note, we're

22 spending a lot of time on POS.  A lot.  We've spent at

23 least an hour at this point on POS.  I don't see how

24 any of this is relevant.

25      THE COURT:  Well --
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 1          I'm sorry.  Could you repeat the question?

 2          (Record read)

 3      THE COURT:  If you know.

 4      THE WITNESS:  I can't say with definitive

 5 knowledge that I know that.  Presumably they were.

 6      MR. STRUMWASSER:  Q.  And if the problems that

 7 occurred with respect to POS claims on RIMS occurred

 8 after the acquisition -- well, first of all, let me ask

 9 you that.  Do you know whether that problem arose after

10 the acquisition?

11      MR. VELKEI:  "Problem" meaning the POS?

12      MR. STRUMWASSER:  Yes.

13      THE WITNESS:  I believe the POS claim situation

14 occurred around the time that we moved the centers.

15      MR. STRUMWASSER:  Q.  And the POS claims are for

16 the services of physicians who are in fact your PPO

17 providers in network, right, or out of network?  They

18 are in fact the same providers who are providing PPO

19 services, correct?

20      A.  I don't know.

21      Q.  In Mr. Cronin's "1,000 foot" list -- I don't

22 propose to go over this in detail, but about two thirds

23 of the way down, Mr. Cronin writes, "I believe Uniprise

24 stripped out the entire infrastructure with the

25 assumption that it was migrating."  Do you see that?
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 1      A.  Yes.

 2      Q.  Do you know what PacifiCare infrastructure

 3 he's referring to?

 4      A.  No.

 5      Q.  Is that a serious allegation by one of your

 6 executives, that the infrastructure for the absorbed

 7 company was stripped out?

 8      A.  Given I don't know what he's referring to, I

 9 can't tell whether it's serious or not.

10      Q.  So it was potentially serious, but you don't

11 know?

12      A.  If you ripped out the entire claims and call

13 infrastructure, sure.  But he may be talking about

14 broker service at this stage.  I'm not sure he really

15 has a fact base at this stage.

16      Q.  Do you recall ever asking Mr. Cronin what he

17 was talking about?

18      A.  No.

19      Q.  And he says, "In my opinion, with the course

20 correction, all that was undone needs to be redone to

21 get this back in line."  Do you see that?

22      A.  Yes.

23      Q.  Do you know what course correction he's

24 referring to?

25      A.  I don't.
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 1      Q.  Do you know what he's referring to when he

 2 says "all that was undone"?

 3      MR. VELKEI:  Calls for speculation.

 4      THE COURT:  If you know.

 5      THE WITNESS:  I don't.

 6      MR. VELKEI:  Your Honor, can we take a break at

 7 some point soon?

 8      MR. STRUMWASSER:  Coming up.

 9      MR. VELKEI:  Thanks.

10      MR. STRUMWASSER:  Q.  Do you know of any

11 absorption of PacifiCare infrastructure by any United

12 entities?

13      MR. VELKEI:  Objection, vague.

14      THE COURT:  Overruled.

15      THE WITNESS:  Can you repeat the question, please?

16          (Record read)

17      THE WITNESS:  Yes.

18      MR. STRUMWASSER:  Q.  For instance?

19      A.  Technology infrastructure was absorbed.

20      Q.  So in other words, the IT personnel were taken

21 out of PacifiCare and put in United; is that what you

22 mean?

23      A.  Well, actually, I apologize.  The technicality

24 that was outsourced by PacifiCare, their

25 infrastructure, managed services, was outsourced.  And
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 1 we re-insourced it and hosted it in our centers.

 2      Q.  Anything else that you know of that was

 3 removed from -- in the way of PacifiCare

 4 infrastructure?

 5      A.  Infrastructure to me usually means technology,

 6 buildings, you know, supportive things.  So other than

 7 the -- you know, the things that are listed on the --

 8 for integration, you know, in particular, I know the

 9 systems were integrated.  I know we re-insourced the

10 outsourced technology development as well.  Those would

11 be what I characterize as big infrastructure items that

12 were moved.  But I'm sure that's not what Jim is

13 referring to here.

14      Q.  You assume what?

15      A.  I'm sure that's not what Jim is referring to

16 here.

17      Q.  You think he's referring to people?

18      A.  I really don't know.

19      Q.  So you don't think of people as

20 infrastructure, but other folks do?  Is that the --

21      A.  I didn't say that.

22      Q.  Okay.  I understood you to say that you think

23 of infrastructure as buildings and other tangible --

24      A.  Supportive -- support functions, buildings,

25 technologies, and what I referred to as the -- you
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 1 know, the broad-based integration.

 2          There were several things that were modified

 3 and changed, but the most significant thing from an

 4 infrastructure standpoint that I can think of is really

 5 around the technology and the -- there was a very

 6 substantive change.

 7      Q.  So you do include in infrastructure the people

 8 associated with the technology?

 9      A.  Yeah, including the hundred -- I don't know

10 how many there were -- but almost 300 people that came

11 with that move.

12      Q.  He continues, "Uniprise made all the

13 decisions, owned 90-plus percent of the staff."  Do you

14 know what decisions he's referring to there?

15      A.  I don't.

16      Q.  Where is Mr. Cronin today?

17      A.  His position in the company is he's the --

18 runs our Mid-Atlantic region, our health plans.

19      Q.  What's his title?

20      MR. VELKEI:  Currently?

21      MR. STRUMWASSER:  Yes.

22      THE WITNESS:  I don't know exactly.

23      MR. STRUMWASSER:  Q.  Do you read -- I'm going to

24 try and skip over some of this.  I think you've

25 probably read his e-mail.  You have read his e-mail,
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 1 right?

 2      A.  Not while we've been sitting here, no.

 3      Q.  I'm trying to figure out a way to do this

 4 quickly.  But he refers to having been excluded from

 5 decisions.  Do you see that?  We're still on 8117.

 6      MR. STRUMWASSER:  Your Honor, I just want to

 7 interpose an objection so I don't have to keep doing it

 8 every time.

 9          We object as calls for speculation to the

10 extent that the witness is being asked to spend time

11 trying to figure out what someone else meant in a

12 document that he was not copied or addressed on.  So

13 rather than repeating that every single time, I just

14 wanted to interpose that objection.

15          We think it's, frankly, a waste of the day to

16 be spending so much time on it.

17      MR. STRUMWASSER:  I think we have in the record

18 that he did receive this.

19      THE COURT:  I believe that's right.

20      MR. VELKEI:  No.  I think he may have said, "I saw

21 this."  I don't think he's copied on it.

22      THE COURT:  If you see on the middle of the third

23 page --

24      MR. VELKEI:  Well, it says, "James Cronin to Dirk

25 McMahon."  That's it.  Somebody may have forwarded --
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 1       THE COURT:  No, it says, "David S. Wichmann to

 2 Dirk McMahon."  And they were going to discuss it.

 3      MR. VELKEI:  There's a series of e-mails, your

 4 Honor.  And then apparently, Mr. Cronin addressed

 5 something to Mr. McMahon, and that was then forwarded

 6 to someone else.  But he's not a recipient of the

 7 e-mail that we're spending so much time on.

 8      MR. STRUMWASSER:  I don't think this is a terribly

 9 important point.  I think your Honor is right about him

10 seeing it.  We'll have other evidence of that fact.

11 And it is not my desire to drag this out.  I just want

12 to get whatever this witness knows about this document.

13      Q.  So the pending question, Mr. Wichmann, is

14 whether you see that -- that reference to having been

15 excluded from the decisions, do you see that there?

16      A.  Yes.

17      Q.  And you see where he says, "Now that it is

18 together, we can fix this.  But there's a lot of

19 baggage and we need to move quickly with little

20 infrastructure, and we will have budget challenges"?

21 Do you see that?

22      A.  Yes.

23      Q.  Do you read Mr. Cronin's e-mail as blaming

24 Uniprise for at least some of PacifiCare's service

25 issues?



16011

 1      A.  It appears as though he's assigning

 2 accountability there.

 3      Q.  And the first page, about halfway down, we

 4 have an e-mail from Mr. Labuhn to Mr. Auerbach and

 5 Mr. Smith.

 6      MR. VELKEI:  And just noting for the record that

 7 Mr. Wichmann is not copied on that e-mail chain here.

 8      THE COURT:  I think that's true.

 9      MR. VELKEI:  It's also true of the other one, your

10 Honor.

11      THE COURT:  It got forwarded and then --

12      MR. KENT:  He's on the very first couple of

13 e-mails.

14      THE COURT:  These are answers to the forward.

15      MR. VELKEI:  In fact, there was a series of

16 e-mails that then got forwarded to other people, and

17 they're discussions offline without involving

18 Mr. Wichmann.  That was the point I'm trying to make.

19      MR. STRUMWASSER:  To the extent you care about it,

20 we'll take care of it later, I promise you.

21      THE COURT:  Okay.

22      MR. STRUMWASSER:  Q.  So do you see the e-mail I'm

23 talking about from Mr. Labuhn?

24      A.  Yes.

25      Q.  And he writes that he wants to clarify
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 1 Mr. Cronin's comments and ensure there's an accurate

 2 record.  And in the next paragraph he says, "Certain

 3 actions were taken by the larger corporate

 4  organization" -- excuse me.  I'll start over.

 5          "Certain actions that were taken by the larger

 6 corporate organization were predicated on a migration

 7 timeline that has not materialized."  Do you see that?

 8      A.  Yes.

 9      Q.  Do you know what migration timeline with

10 respect to the PacifiCare acquisition did not

11 materialize?

12      A.  I believe he's referring to the -- that we

13 were initially going to move the business on NICE to

14 our United platform as well.  And as we've discussed,

15 that has been abandoned.

16      Q.  Now, it's also true that moving the United --

17 excuse me -- the PacifiCare claims function to United

18 did not happen according to the original timetable,

19 isn't it?

20      A.  I don't know.

21      Q.  Are you aware that there was an initial date

22 for getting off of RIMS and onto UNET of the summer of

23 2007?

24      A.  I'm not familiar specifically with the date.

25      Q.  Are you familiar with the -- that general time
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 1 frame for that event?

 2      A.  I know we were going to move off the

 3 PacifiCare platforms.  I'm not sure as to what the

 4 dates of those moves were.

 5      Q.  Without respect to the dates then, are you

 6 aware that -- what those dates were, are you aware that

 7 that timeline slipped?

 8      A.  Again, I'm not aware of a hard and fast date

 9 for the moves, so I can't really talk about if they

10 slipped or not.

11      MR. VELKEI:  Your Honor, can we take that break?

12 It's been almost an hour and a half.

13      MR. STRUMWASSER:  Okay.

14      MR. VELKEI:  Thank you.

15      MR. STRUMWASSER:  Can I ask that the witness be

16 directed not to confer about the document we're talking

17 about now?

18      THE COURT:  This particular one?

19      MR. VELKEI:  What is the request?

20      THE COURT:  Not to confer with counsel about the

21 document we're talking about now.

22      MR. VELKEI:  I don't think you can put those kind

23 of -- frankly, we're just going to take a break, let

24 him use the restroom.  I don't see why those kind of

25 constraints should be put on us, your Honor.  I mean
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 1 that just seems -- as a courtesy to your Honor, we will

 2 do that.

 3          (Recess taken)

 4      MR. VELKEI:  Your Honor, if I might make a

 5 statement on the record?

 6      THE COURT:  Sure.

 7      MR. VELKEI:  I just wanted to cite for the Court

 8 and put into the record the following case "Liberty

 9 Mutual Insurance Company versus Superior Court,"

10 10 Cal.App.4th 1282, 1992 decision which governs the

11 standards regarding testimony of senior executives of a

12 corporation and makes clear that they should be

13 subjected to examination on issues which are unique or

14 of superior personal knowledge to them as opposed to

15 cumulative of questions asked of other witnesses who

16 have better knowledge or firsthand knowledge.

17          And on that basis, we object, frankly, to most

18 of the testimony today.  I did want to, consistent with

19 my remarks prior to the break, put into the record

20 actual case law which supports that position and bring

21 it to the Court's attention.

22          I know we still have a couple hours left, and

23 I'm hopeful that we can be more efficient about the

24 time of this particular witness.

25      THE COURT:  Mr. Strumwasser, do you wish to
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 1 respond?

 2      MR. STRUMWASSER:  If you'd like me to, your Honor.

 3 This is -- this it not your garden variety case.  This

 4 is a case about the liability of the company for

 5 events, some of which this witness has already

 6 acknowledged accountability for and some of which he

 7 has personal involvement in.

 8          We've been looking at documents that he

 9 himself received, he himself has sent.  This is not the

10 president of the company being set upon in a case

11 involving a low-level employee.

12          This is a case about the policy of the company

13 in which, frankly, this is the highest level official

14 from this company that we expect to appear here.  We

15 have him here in part because we are trying to fix the

16 company's position on a number of these issues.

17          He's the guy.  We need him.  And I appreciate

18 his coming today.

19      MR. VELKEI:  Your Honor, just briefly, I just

20 suggest we take it up next week or the week after,

21 after Mr. Wichmann leaves.

22          I will make the point that much of the time

23 has not been spent on those issues but on specific

24 claims handling issues -- EPDE, a variety of things

25 that
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 1 Mr. Wichmann does not have knowledge about.

 2          And there have been a number of documents that

 3 he's been shown in which he was not a recipient.  But

 4 we can take that up at another time.  I just wanted to

 5 put that on the record, inform the Judge of what the

 6 standard is, and we can argue it, perhaps, later, even

 7 next week or the week after.

 8      THE COURT:  Ready to proceed?

 9      MR. STRUMWASSER:  Yes, your Honor.

10          And your Honor, I just -- I mean, I don't want

11 keep your Honor here under false pretenses.  I think

12 our window for completing this witness today has

13 closed.  We're not going to make it.

14          So we're happy to stay as long as your Honor

15 is in for it, and we'll get as much done as we can.

16 But I don't think we're going to be able to avoid his

17 return.

18      MR. VELKEI:  Your Honor, we offered to make him

19 available until 5:00.  We'd like to do that.  But I

20 understand -- it really is up to the Court.  But it's

21 our preference to make him available until 5:00 o'clock

22 as promised and take up at a later time whether he

23 comes back or not.

24      THE COURT:  Go ahead.

25      MR. STRUMWASSER:  Q.  We are on Exhibit 546, the
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 1 first page, sir.  And we were talking about the

 2 migration timeline.

 3          Mr. Labuhn then refers to a corporate

 4 initiative to drive down operating costs and

 5 commitments that each segment had to achieve.  Do you

 6 see that?

 7      A.  Yes.

 8      Q.  It is the case that each segment of the

 9 business was given an obligation, a directive to drive

10 down operating costs, right?

11      A.  As I sit here today, I can't agree or disagree

12 with that.

13      Q.  You don't recall one way or another on that?

14      A.  I don't.

15      Q.  He says at the bottom of his e-mail, "There

16 are certain circumstances where functional areas were

17 understaffed/underbudgeted.  However, we could not

18 transition budget/head count that we do not have." Do

19 you see that?

20      A.  I'm sorry.  I'm having a hard time finding it.

21      Q.  I'm sorry.  Do you see where -- the "AJ" at

22 the bottom?

23      A.  Yes.

24      Q.  And above that a "please feel."  And then

25 above that, that's two lines above that, "There were
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 1 certain circumstances where functional areas were

 2 understaffed/underbudgeted.  However, we could not

 3 transition budget/head count that we did not have."  Do

 4 you see that?

 5      A.  Yes.

 6      Q.  What parts of the PacifiCare budget that was

 7 being formulated and approved in 2006 did you have

 8 responsibility for?

 9      A.  The UnitedHealthcare component of that.

10      Q.  That is to say, those parts of

11 UnitedHealthcare that serviced PacifiCare functions?

12      A.  No.  PacifiCare, the commercial -- so this is

13 May 2007.

14          At this stage, it would have been the

15 commercial components of it.  Commercial business.

16      Q.  PacifiCare commercial components?

17      A.  Yeah, PacifiCare commercial business

18 components.

19      Q.  In 2006, that would have been when the 2007

20 budget was getting set?

21      A.  Yes.

22      Q.  Did you have budget responsibilities over any

23 part of the 2007 budget for segments that serviced

24 PacifiCare?

25      A.  In 2006 is when I had responsibility for the
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 1 portion of the commercial markets, individual through

 2 case size 5,000.

 3      Q.  So you would have had some budget

 4 responsibilities for it?

 5      A.  That's right.

 6      Q.  Do you recall anyone coming to you in 2006 and

 7 telling you that there were functional areas that were

 8 understaffed and underbudgeted?

 9      A.  I don't recall specifically, no.

10      Q.  One way or the other?

11      A.  No.

12      Q.  This statement by Mr. Labuhn -- you know

13 Mr. Labuhn, right?

14      A.  I do know him somewhat, yeah.

15      Q.  Do you view him as a solid, reliable guy?

16      A.  He does good work.

17      Q.  Does his statement about understaffing and

18 underbudgeting concern you?  Let me rephrase that.  I

19 don't mean to say "concern you" as in, is it an

20 accusation about you.  Does his statement about

21 understaffing and underbudgeting give you concern?

22      A.  To be honest with you, I'm not sure what he's

23 trying to communicate here.  Says we were -- "There

24 were certain circumstances where functional areas were

25 understaffed/underbudgeted."  I'm not sure what those



16020

 1 are.  I'm not aware of any of them.

 2          "However, we could not transition

 3 budget/headcount that we did not have," I'm not sure

 4 where he's headed with this and what he's referring to.

 5          My operations don't operate -- if they're not

 6 staffed properly and there's a decent case for doing

 7 so, they get staffed.

 8      MR. STRUMWASSER:  Let me show the witness a copy

 9 of 935, your Honor.

10      THE COURT:  I think the witness is ready.

11      MR. STRUMWASSER:  Thank you, your Honor.

12          First of all, I'd like to note for the record,

13 in response to Mr. Velkei's objection earlier, that we

14 have here Mr. Cronin's e-mail coming up to and being

15 forwarded by Mr. Wichmann.

16      MR. VELKEI:  Not exactly.  But I think the

17 documents speaks for itself.

18      MR. STRUMWASSER:  Okay.

19      Q.  Do you recognize 935, Mr. Wichmann?

20      A.  I don't recall the document, as I stated

21 before.

22      Q.  On Page 1054, the second page --

23      A.  Yes?

24      Q.  -- we have Mr. Cronin's e-mail, right, at the

25 bottom?
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 1      A.  Yes.

 2      Q.  And above that, we have Mr. Black forwarding

 3 the chain to Mr. McMahon.  And that is new to the

 4 sequence as we've been going over today, right?

 5      A.  I'm sorry.  Is there a question?  I was

 6 reading the document.

 7      Q.  Good for you.  I just wanted to make sure you

 8 understood that we have Mr. Cronin's e-mail, and then

 9 we had been tracking a different series of e-mails off

10 of that, and we go back to Mr. Cronin's.  And this is a

11 different set of forwardings off of Mr. Cronin's

12 e-mail, right?

13      A.  Yes, appears so.

14      Q.  So we have now Mr. Black forwarding

15 Mr. Cronin's e-mail to Mr. McMahon.  You see that?

16      A.  Yes, I see that.

17      Q.  Mr. Black says he agrees with Mr. Cronin's

18 observations and, quote, "There is much to be done from

19 a 'way behind' position to improve the organization,

20 communication, processes, and technology."  Do you see

21 that?

22      A.  Yes.

23      Q.  And then a few lines down, Mr. Black says,

24 "...the actual issues are claims as the big winner."

25 And would you agree that, in context, "winner" is
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 1 intended to have ironic effect?

 2      MR. VELKEI:  Calls for speculation.

 3      THE COURT:  Overruled.

 4      THE WITNESS:  Meaning that what?

 5      MR. STRUMWASSER:  Q.  That -- "big winner" meaning

 6 it's got the most bad things?

 7      A.  It would be nice to have the document that

 8 he's referring to here.  I really don't want to

 9 speculate on what he's trying to do when he's referring

10 to another document.

11      Q.  Okay.  Fair enough.  You see where he

12 says, "Then note on the right-hand side of the same

13 page that points out that" -- "points out the the

14 actual issues are claims as the big winner, without

15 taking away from the work that Jim and team can do, but

16 we will soon come to the point that brought Jim to

17 propose Employer/Broker RRE - the claims are not

18 getting paid quickly or correctly"?  Do you see that?

19      A.  Yes.

20      Q.  Do you agree that the problems you are having

21 with brokers at this time as reflected by the survey

22 have as their -- as their principal basis the failure

23 to pay claims quickly or correctly?

24      MR. VELKEI:  Calls for speculation.

25      THE COURT:  If you know.
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 1      THE WITNESS:  No, and I don't think that's what

 2 this says.

 3      MR. STRUMWASSER:  Q.  What do you think he is

 4 saying in the reference to claims not getting paid

 5 quickly or correctly?

 6      A.  It appears to me as though he's making a leap,

 7 a speculation in this document.

 8      Q.  I'm sorry.  Are you finished?

 9      A.  Let me reread it.

10      Q.  Sure.

11      A.  It would be nice to have the document.

12      Q.  I want to tell you, I am not holding out on

13 you.  This is how it came to us.

14      A.  It would be nice to have the document to be

15 able to see what he's comparing and contrasting.  And

16 again, I don't want to speculate what he's trying to

17 reference here.

18      Q.  So when you say you don't think that's what

19 he's saying, my understanding you to be saying you

20 don't know what he's saying?

21      A.  I don't know what he's trying to say here.

22 Without having seen the chart that he's referring to, I

23 don't know what he's saying.  He says the broker issues

24 are the issues, but then he says, if you look on the

25 other side of the chart, the claims issues are the
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 1 issues.  So it's really confusing to me without having

 2 seen the chart.

 3      Q.  I just want to make sure that you don't draw

 4 the inference that what he is saying is that the broker

 5 issues are being driven by claim performance.

 6      A.  I think the broker issues are being driven by

 7 the things I indicated earlier.

 8      Q.  Then at the top, we have Mr. McMahon

 9 forwarding this e-mail chain to you, right?

10      A.  Yes.

11      Q.  And he says he's giving you the executive

12 summary, quote, "The staff was whacked and transition

13 business processes were not crisply designed."  Do you

14 see that?

15      A.  Yes.

16      Q.  And you then forward Mr. McMahon's e-mail to

17 Mr. Frey, correct?

18      A.  Yes.

19      Q.  Mr. Wichmann, what did you understand

20 Mr. McMahon to be referring to when he said that the

21 staff was whacked?

22      A.  "Whacked" would be slang for reduced.

23      Q.  What staff do you think he's talking about?

24      A.  The POS processing staff would be the primary

25 thing.
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 1      Q.  That's what you think.  And is there anything

 2 in this e-mail, in this document, that refers

 3 explicitly to POS?

 4      A.  No.  You asked me what I thought.

 5      Q.  That's fine.  And when he says, "Transition

 6 business processes were not crisply designed," what

 7 processes, plural, is he referring to do you think?

 8      A.  I don't know.

 9      Q.  With respect to the attachment, I know where

10 you can get a copy.

11      A.  Okay.

12      MR. STRUMWASSER:  We are informed through the

13 metadata that this document came from Mr. Wichmann's

14 file.

15      THE COURT:  Okay.  I'm not sure what that means.

16      MR. STRUMWASSER:  That means it was produced from

17 his office.  He was the custodian of the document.

18      MR. VELKEI:  Well, to the extent we produced what

19 we had, so if it's not in there, that means we don't

20 have it.

21      MR. STRUMWASSER:  I'm not saying anything else.  I

22 just wanted to make the record clear that this is a

23 document that was produced very recently from

24 Mr. Wichmann's files as from his custodial body of

25 documents.
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 1      Q.  So, Mr. Wichmann, just to sum up here, what do

 2 you believe is the root cause or root causes of

 3 PacifiCare's service problems as reflected in the

 4 broker survey?

 5      MR. VELKEI:  Calls for speculation, lack of

 6 foundation.

 7      THE COURT:  If you know.

 8      THE WITNESS:  What do I think?  I think it's point

 9 of service processing that I referred to earlier.  I

10 think it's due to compressed timeframe for getting the

11 network contracts renegotiated and loaded, which would

12 include of course as well the agreement among the

13 providers and us to retro-load certain of those

14 contracts and reprocess claims.  I think those are the

15 primary items.

16      Q.  Take a look, if you would, please at Page 1057

17 on 935.

18      THE COURT:  What line did you want us to look at?

19      MR. STRUMWASSER:  I'm sorry.  Page 1057.

20      THE COURT:  Yes.

21      MR. STRUMWASSER:  Under the heading "The Worst."

22      Q.  Do you see that, the heading "The Worst"?

23      A.  Yes.

24      Q.  "79 out of 150 said that we had the least

25 effective and courteous member services department."
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 1 Do you see that?

 2      A.  Yes.

 3      Q.  Was that because of the CTN transition?

 4      A.  I don't know.

 5      Q.  Well, is there a way in which the CTN

 6 transition could have caused you to have a discourteous

 7 or ineffective member services department?

 8      A.  Honestly, I don't know.  I can't speculate one

 9 way or the other.

10      MR. VELKEI:  And your Honor, this kind of goes

11 back to the point about hearsay.  I don't think anybody

12 on this side of the table conceded we have the most

13 discourteous member services department.

14      THE COURT:  I don't take it from that, and I'm not

15 going to make a finding that you did based on that.

16      MR. VELKEI:  Okay.  I appreciate that.

17      MR. STRUMWASSER:  Q.  Now, is there a way in which

18 the POS claim problem would result in ineffective and

19 discourteous member services department?

20      MR. VELKEI:  Again, assumes truth of the matter

21 stated, and inadmissible hearsay to the extent that it

22 is.

23      THE COURT:  Overruled.

24      THE WITNESS:  If a -- and I don't know this to be

25 the case -- but if a customer service center was
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 1 overwhelmed with, you know, issues in one way, shape,

 2 or form, possibly.  But I don't know that to be the

 3 case.  I don't -- so we're talking in generalities, not

 4 in specific specifics about this situation.

 5      MR. STRUMWASSER:  Q.  So you don't really have any

 6 basis for saying that either CTN or POS is the root

 7 cause of ineffective and courteous [sic] member

 8 services as reported in the survey?

 9      A.  I have a basis in saying that I think the

10 three most significant issues are the three I've

11 outlined.

12      Q.  The three most significant issues for the

13 least effective and courteous member services

14 department?

15      A.  I agree.  I don't have a basis for tying those

16 items to this survey.

17      Q.  You don't have any basis for tying those items

18 to the difficulty of using or navigating the system,

19 the Item No. 2, "81 out of 150"?

20      A.  I don't.

21      Q.  And you don't have a basis for tying those

22 three factors that you enumerated to the least accurate

23 and timely enrollment process, do you?

24      MR. VELKEI:  I'll only make the note that I did

25 say "calls for speculation, lack of foundation" on
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 1 every question that he asked about this.

 2          And now we're coming back to, you're

 3 speculating, aren't you, Mr. Wichmann.

 4      MR. STRUMWASSER:  It's not my fault that he

 5 offered opinion.

 6      MR. VELKEI:  Well, you insisted that he do so.

 7      THE COURT:  I'm just really not sure,

 8 Mr. Strumwasser, we're getting anywhere with this

 9 because -- just -- I'm going to overrule the objection.

10 Let's finish this up.

11      MR. STRUMWASSER:  Yes.

12          Can I have the last question read back?

13          (Record read)

14      THE WITNESS:  No.

15      MR. STRUMWASSER:  Q.  Just to wrap it all up, you

16 don't have any basis for tying those three factors to

17 the least effective small group broker hotline or the

18 worst small group case installation process either,

19 correct?

20      A.  No.

21      Q.  Yes, correct, you don't, right?

22      A.  Correct.

23      Q.  Mr. Wichmann, with respect to the issues in

24 the broker survey -- and I'm just going to assume -- in

25 the interest of time, I'm going to ask you to assume
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 1 that those are in fact the -- that the small group

 2 broker survey found these conditions to prevail and

 3 found that they were attributable to service issues.

 4 If that is the case, who would have been at fault for

 5 that?

 6      MR. VELKEI:  Your Honor, so we're supposed to

 7 assume what he's saying is he's true and then assign

 8 blame?  What if it's not true?  How do you assign blame

 9 if you haven't established whether it's true or not?

10      THE COURT:  I guess the question is who was

11 responsible for that area.

12      MR. VELKEI:  For broker services?

13      THE COURT:  Yes.

14      MR. STRUMWASSER:  No, no, no.  For the conditions

15 that are enumerated in the broker service survey.

16      MR. VELKEI:  "Conditions"?

17      THE COURT:  If you know.

18      MR. VELKEI:  For the claims handling and the

19 various categories that are laid out?

20      MR. STRUMWASSER:  Yes.

21      THE WITNESS:  Can you read the question back,

22 please?

23          (Record read)

24      MR. VELKEI:  Just to follow up the question:

25               "The Court:  I guess the
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 1          question is who was responsible for

 2          that area."

 3               "For broker services?"

 4               "The Court:  Yes."

 5               "Mr. Strumwasser:  No, no, no.

 6          For the conditions that are

 7          enumerated in the broker service

 8          survey."

 9               "Conditions?"

10               "For the claims handling and

11          the various categories that are

12          laid out."

13          So that was the length of the question.

14      MR. STRUMWASSER:  Q.  Do you have the question in

15 mind, sir?

16      THE COURT:  I wouldn't if I were him.  I don't

17 know how he could possibly after all of that.

18      THE WITNESS:  We just got done -- forget it.  No,

19 I have no idea how to answer the question.

20      MR. STRUMWASSER:  Q.  Let me try and do this.

21          If, in fact, it is the case that you had

22 broker problems because of problems with timely and

23 accurate claims payment, use and navigation of the

24 system, timely and accurate enrollment processes,

25 timely and accurate billing, effective and courteous
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 1 member services, small group case installation, and

 2 small group broker hotline, where would you look in the

 3 organization for the responsible person or persons?

 4      A.  For the resolution or to place blame?

 5      Q.  Let's do place blame first.

 6      A.  Personally, I don't think that's relevant in

 7 the circumstances other than for the opportunity for

 8 the organization to learn.

 9          So given that we just decoupled all of

10 these -- that survey from the three things that I

11 thought were contributing to this, I am kind of lost

12 right now as to how to navigate that through to some

13 nebulous object at this stage.

14          You can see the way the chain goes.  I was

15 informed of the issue by the market.  I jumped right on

16 it with Mr. McMahon.  He work it through who he felt

17 were the accountable parties.  He came back, said,

18 "Dave, I got it."  Developed the plan, worked the plan.

19 "We'll get the issues resolved."  Sent it to James,

20 closed it off.  And it indicates that he's pleased with

21 the response that he got.

22      Q.  So is it your answer that -- is it part of

23 your answer that you would not seek to determine who

24 was at fault?

25      A.  I always seek root cause.  So, yes, I would
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 1 seek what the cause is.  I try to not place it on the

 2 person but rather on the -- you know, what the behavior

 3 was or whatnot.  And then we correct the issues that

 4 are at hand.

 5          If you attack people, you end up exacerbating

 6 problems.  And so this is -- that's just the way I

 7 operate.  So I wouldn't go around trying to find out

 8 who was to blame for what.  I'd go to find out where

 9 things broke down so we could correct them.

10      Q.  So you recall the memo we discussed earlier,

11 Exhibit 944, your coauthored or cosigned memo to

12 Uniprise leaders, and that was in 2006.  And we're now

13 a year later, and we have these problems.

14          To the extent that you believe that the broker

15 survey actually identified real problems, would you

16 agree that as of May 2007, the company had not achieved

17 your goal to redefine the service experience in this

18 industry, at least not redefine it in the way that I

19 think you intended with your memo?

20      A.  At what point in time?

21      Q.  Well, in May of '07.

22      A.  We had not completed our accomplishment of

23 that goal.

24      Q.  Do the findings indicated in 935 suggest to

25 you that you had moved backwards?
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 1      MR. VELKEI:  "Findings"?  Objection vague.

 2      MR. STRUMWASSER:  The findings of the survey.

 3      MR. VELKEI:  Those aren't findings.

 4      THE COURT:  Well --

 5      MR. STRUMWASSER:  Q.  The results of the survey.

 6      MR. VELKEI:  That's better.  Thank you.

 7      THE WITNESS:  Keep in mind that we had another

 8 survey at the same time in 2007, actually, taken later,

 9 which defined on California.gov that PacifiCare was the

10 leading health plan in the market.  So we have

11 conflicting data points here.  The broker surveys in

12 March of 2007 -- I'm not sure over what time period it

13 was taken.  It would be very helpful to know that

14 component because I suspect that it's taken in a time

15 period where some of these issues emerged that I

16 referred to that you've asked me to disconnect from the

17 survey results.

18          So -- but the memo that's written here by

19 Tracy, who asked me to join him in this effort, talks

20 about taking our company, which at the time was viewed

21 as being superior in service in the industry, to an

22 entirely new level.  And we have done that.  We have

23 done that in this company.

24      MR. STRUMWASSER:  Q.  First of all, Mr. Wichmann,

25 I don't want -- you have said a couple of times I asked
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 1 you to disassociate your three hypotheses from these

 2 survey results.

 3          And I want to make it clear, I did not ask you

 4 to disassociate them.  I asked you for the basis under

 5 which you believe that the three problems could have

 6 contributed to these specific findings, and your

 7 testimony was that --

 8      MR. VELKEI:  Objection, your Honor.

 9      THE COURT:  Sustained.

10      MR. STRUMWASSER:  Q.  -- specific results --

11      THE COURT:  Sustained.  Look, you want to have a

12 conversation?  Gentlemen, please, feel free to go out

13 in the hall.  I don't feel like we're getting any

14 farther here.  I've heard both of you.

15          Now, next question.

16      MR. STRUMWASSER:  Q.  By the way, you have

17 referred a couple times to California.com -- dot gov

18 rather?

19      A.  I think that's right.

20      Q.  Are you talking about the Department of

21 Insurance Web site?

22      A.  Yeah -- no, no, no.

23      THE COURT:  There's a lot of California.gov.

24 That's what ours is too.

25      MR. STRUMWASSER:  I actually think if you go
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 1 California.gov, you get the Governor's office.

 2      THE COURT:  Maybe.

 3      THE WITNESS:  That's it.

 4      MR. VELKEI:  Don't speculate.

 5      THE WITNESS:  That's what I recall.

 6      MR. STRUMWASSER:  Q.  What do you recall about

 7 this survey you're talking about?

 8      A.  As I recall, in 2007, PacifiCare was rated the

 9 number one health plan in California.

10      Q.  By whom?

11      A.  I believe by consumers.

12      Q.  In a survey or a straw poll or by complaint

13 ratios or by what?

14      A.  I think it's a survey conducted by the

15 Department of Managed Healthcare.

16      Q.  So that wouldn't be the rating for PLHIC,

17 would it?

18      A.  No, nor would the broker survey.

19      Q.  Well, the broker survey, we have testimony

20 here that the broker survey covered brokers who dealt

21 with both PLHIC and PCC.  Do you have any information

22 to the contrary?

23      A.  I don't have any information to the contrary.

24 What I do know is that we had 1.5 million people on the

25 HMO platform which were serviced by these same brokers,
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 1 and I'm not sure exactly the counts on the PLHIC

 2 platform at the time, but maybe 100,000 or so.  So

 3 their experiences would be somewhat influenced by the

 4 HMO platform.

 5      Q.  Let's go back to 944 for a second.

 6          Second page, 5280, bottom paragraph.  About

 7 two thirds of the way down, there's a sentence that

 8 reads, "We must demonstrate an absolute intolerance of

 9 poor performance as defined by our customers."  Do you

10 see that?

11      A.  Yes.

12      Q.  And the "as defined by our customers" is

13 underlined by whoever it is that, obviously, wrote

14 this.

15          Were you aware that during the -- that in

16 2006, CDI was receiving a large number of complaints

17 about PacifiCare's call centers?

18      A.  Not specifically, no.

19      Q.  I'll ask you to assume that that is the case.

20 Okay?  And I'll ask you to assume that providers were

21 complaining to CDI that PacifiCare's customer service

22 reps weren't returning phone calls and, when they were

23 able to reach a rep, the rep would often give

24 inaccurate responses.  Do you have that assumption in

25 mind?



16038

 1      A.  Yes.

 2      Q.  And -- well, first of all, are you aware that

 3 the California Medical Association also reported having

 4 a sharp increase in the number of complaints from their

 5 members about PacifiCare service beginning around April

 6 of '06?

 7      MR. VELKEI:  Objection, vague, "reported."  I know

 8 Ms. Black testified there were thousands of complaints

 9 which turned out not to be true.

10      THE COURT:  Overruled.  I don't think

11 Mr. Strumwasser characterized them as thousands of

12 complaints.

13      MR. KENT:  He asked the question.

14      THE COURT:  He didn't characterize them as

15 thousands of complaints.  I agree with Mr. Velkei,

16 there are no thousands of complaints.  He said "a

17 spike."

18      MR. STRUMWASSER:  Sharp increase.

19      MR. VELKEI:  The thing also I was focused on is

20 "reported."  If he has something in mind -- I'm not

21 aware of any report that was issued by the CMA.

22 There's testimony.

23      THE COURT:  Do you understand the question?

24      THE WITNESS:  I would need it repeated, please.

25          (Record read)
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 1      THE COURT:  If you know.

 2      THE WITNESS:  Would you mind going back just a

 3 little bit further?  Because I just want to make sure I

 4 understand the context on which I'm responding.  Go

 5 back to the "assumed" part?

 6          (Record read)

 7      THE WITNESS:  A general understanding, yes.

 8      MR. STRUMWASSER:  Q.  I'd like you to take that

 9 first assumption and add to it the second assumption,

10 that the CMA did indeed have a sharp increase in the

11 number of complaints from their providers about

12 PacifiCare's service.  Do you have that assumption in

13 mind?

14      A.  Yes.

15      Q.  Would those two increases -- that's the

16 increase in calls, assumed increase in calls to CDI and

17 the increase I'm asking you to assume in complaints

18 that were taken to the CMA -- would those be consistent

19 with your understanding of the level of service

20 performance in 2006 and 2007 for PacifiCare?

21      A.  No.

22      Q.  If members of your management team -- same

23 assumptions if the members of your management team

24 dismissed the CMA complaints as an exaggeration and

25 blamed CMA for looking to have an argument with United,
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 1 would you think that that was an appropriate response?

 2      MR. VELKEI:  Objection, argumentative, assumes

 3 facts not in evidence.

 4          Your Honor, we're now on three assumptions to

 5 this question.

 6      THE COURT:  Overruled.

 7      THE WITNESS:  You'd have to read it again.

 8          (Record read)

 9      THE WITNESS:  If they dismissed it by -- and --

10 would it be an appropriate response?  A dismission in

11 words or acts and deeds or what?

12      MR. STRUMWASSER:  Q.  In words describing those

13 complaints from the providers.

14      A.  I wouldn't find that acceptable.

15      Q.  And that would be inconsistent with the

16 directive in 935 that -- that satisfactory performance

17 is --

18      THE COURT:  You mean 944?

19      MR. STRUMWASSER:  Excuse me.  Thank you, your

20 Honor.

21      Q.  -- 944 that satisfactory performance is to be

22 defined by the customer, right?

23      A.  That's right.

24      Q.  Mr. Wichmann, who had overall responsibility

25 in 2006 for PacifiCare customer service operations?
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 1      A.  The responsibility -- I'll go with Dave Astar.

 2 Dave Astar.

 3      Q.  And in '07?

 4      A.  As it relates to me, it would be Dirk McMahon.

 5      Q.  By --

 6      A.  Dave Astar had these responsibilities in '6.

 7 End of '6, companies come together.  I assigned Dirk

 8 McMahon accountability for all operations.  Dirk

 9 McMahon has responsibility at that stage.

10      Q.  The reason I'm a little bit puzzled there is

11 because of the "as it relates to me" part.  What --

12      THE COURT:  Well, he took over.  So now he's

13 designated Mr. McMahon.  Let's move on.  I don't want

14 to start --

15      THE WITNESS:  What I'm trying to point out is --

16      MR. VELKEI:  Dave.

17      MR. STRUMWASSER:  Sorry.  I lost my place.

18      THE COURT:  That's okay.  How are we doing?

19      MR. STRUMWASSER:  We're still probably about

20 halfway through.  But -- plus or minus.

21      THE COURT:  Halfway through?

22      MR. STRUMWASSER:  The witness.

23      THE COURT:  The witness.  Okay.

24      MR. VELKEI:  Should we take a break now?

25      MR. STRUMWASSER:  This is a good time.
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 1      THE COURT:  Maybe we should talk when we come

 2 back.

 3      MR. VELKEI:  Okay.

 4          (Recess taken)

 5      THE COURT:  Go back on the record.

 6          We had a brief discussion off the record.

 7 Mr. Strumwasser's indicated he has another day.  He's

 8 gone through -- he still has 40 percent left.

 9          It's a quarter after 4:00.  We've been going

10 for over six and a half hours, and I think it doesn't

11 really behoove us to stay another 45 minutes.

12          So I understand from Mr. Velkei that he wants

13 to file a motion for protective order.  And I've

14 indicated to Mr. Strumwasser that I may be asking him

15 to give me, in response to that, the general areas of

16 inquiry that he still needs to make with this witness.

17      MR. VELKEI:  I appreciate that, your Honor.  Just

18 so the record's clear, our position should be that

19 Mr. Wichmann should not have to come back at all.  And

20 that will be the basis of our motion for protective

21 order.

22      THE COURT:  Okay.  And we're reconvening at

23 9:00 o'clock on Monday, February 7th, with

24 Mr. Lippincott.

25      MR. VELKEI:  Your Honor, could I take up two
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 1 issues with the Court regarding CMA?

 2      THE COURT:  Sure.

 3      MR. VELKEI:  With regard -- first of all, I'd like

 4 to see if we can get --

 5      THE COURT:  He can get off the stand.

 6      THE WITNESS:  Thank you very much.

 7      THE COURT:  Sorry.  Go ahead.

 8      MR. VELKEI:  I want to get some further clarity on

 9 when we're going to have the hearing, and it is

10 important for us to get the log in advance of that,

11 which means next week.

12          And it sounds like there's going to be a

13 little bit of a disagreement about what -- the

14 specificity of the log.  And I just want to get some

15 ground rules about what's going to be in the log.  We

16 think it should be --

17      THE COURT:  Whatever's in log, if you don't like

18 it, I guess we can take it up at the time.

19      MR. GEE:  We've discussed some of this already.

20 We're going do a "to," "from," "date," and "subject."

21      THE COURT:  "Subject" to the extent you can --

22      MR. GEE:  Yes, without disclosing attorney

23 product.

24      THE COURT:  When do you think you can have that?

25      MR. GEE:  By early next week.
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 1      THE COURT:  And that will give me an opportunity

 2 to look at it.

 3      MR. VELKEI:  Appreciate that.  Are there any more

 4 documents at this point from the CMA?

 5      THE COURT:  No.  I have to admit that, because I

 6 pulled some things out, I was just worried that there

 7 might be a pile or two, but there aren't.  I don't have

 8 anything else.

 9      MR. VELKEI:  On the log, will it say, "This is the

10 document.  This is the basis for withholding" -- what

11 we receive next week, so that we can then inform our

12 argument?

13      THE COURT:  I assume, except for one document,

14 which I think was not -- that was a mistake.

15      MR. STRUMWASSER:  Erroneously produced.

16      THE COURT:  Erroneously produced.

17      MR. VELKEI:  Which one is that?

18      THE COURT:  That doesn't have anything to do with

19 PacifiCare.  It's about a doctor who's complaining

20 about discipline.  Has nothing to do with PacifiCare.

21      MR. VELKEI:  Okay.  Appreciate that.

22      THE COURT:  Except for that document, which I've

23 asked you to put on the log anyway so that we know that

24 it's there.

25      MR. VELKEI:  Appreciate that, your Honor.
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 1      THE COURT:  I believe it's attorney work product

 2 that we've come to.

 3      MR. GEE:  I think that one document was on

 4 relevance grounds, and the rest, my understanding, is

 5 your Honor was making a ruling on work product.

 6      THE COURT:  Right.  But I want it returned -- I

 7 want it all returned because I want it to be in the

 8 record.

 9      MR. GEE:  Yes.

10      THE COURT:  And then so we can go from there.  But

11 if you're not satisfied, especially about -- I mean, I

12 can't imagine that you'll be dissatisfied in general.

13 But if you are dissatisfied about one or two things

14 that don't appear to you -- there may be some documents

15 that, with some redaction -- you know.  I don't think

16 so because I was trying to look for that.

17          But there are a lot of documents to go

18 through, so I could have missed something.  So when you

19 see that, you can -- also, by the way, there's these

20 same things where there's e-mails that are iterations

21 of the same e-mail.  They sent everything.

22      MR. VELKEI:  Right.

23      THE COURT:  So there will be five of the same

24 e-mail.  And there's nothing else in -- nothing new in

25 those five documents.  They're the same documents.
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 1      MR. VELKEI:  Okay.  Is it possible in the log

 2 that, to the extent that's actually the case, it says

 3 "duplicate" or something like that, just so we have an

 4 ability?

 5      THE COURT:  On those ones that I've returned to

 6 you, can you do that?

 7      MR. GEE:  We'll look.  If it's an initial e-mail

 8 and then just a reply to that e-mail that includes the

 9 initial e-mail, we can try to make a --

10      THE COURT:  That was another situation, just like

11 these, where it's a reply from one person and then a

12 reply from another person to the same e-mail.

13      MR. VELKEI:  Okay.

14      THE COURT:  But there were a couple of them that

15 are exactly the same.  It's just the same document.

16 Maybe it came from two different people's files, the

17 sender and the recipient.  I don't know.

18      MR. VELKEI:  Will we have an ability to

19 understand, for example -- especially because Ms.

20 Wetzel will be on the stand -- if it comes from

21 Ms. Wetzel's files as opposed to Ms. Black's files?

22      THE COURT:  So I turned over almost everything in

23 those individual files to you when we did that in the

24 beginning.

25      MR. VELKEI:  Okay.
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 1      THE COURT:  What was left were the attorneys'

 2 files, essentially, that did have some of these other

 3 people on them because they're communicating.  Mr. Gee

 4 is communicating with Mr. Do.  And Mr. Long --

 5      MR. VELKEI:  Long Do.

 6      THE COURT:  -- Long Do.  So there's these things

 7 that are going on that are separate.  But I believe

 8 that, except for maybe one or two documents that will

 9 be on the log, you got everything from Ms. Black's file

10 and everything from Ms. Wetzel's file.

11      MR. GEE:  Actually, I think they did receive

12 everything.

13      THE COURT:  I think you did get everything.

14      MR. GEE:  I think there was a question about one

15 document or --

16      THE COURT:  I didn't know what it was or where it

17 came from, and you said it was fine and we turned it

18 over to you.

19      MR. VELKEI:  Okay.

20      THE COURT:  So you have all the stuff from the

21 individuals' files.

22      MR. VELKEI:  Terrific.  Thank you.

23      THE COURT:  So that last file was attorney

24 communications between each other.

25      MR. VELKEI:  Okay.
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 1      THE COURT:  In general and about -- but the

 2 problem with those is there's really no attorney-client

 3 privilege because they are not attorneys and clients.

 4 So that's how we got to this work product.

 5          And the definition with the ruminations are

 6 the ones that we set aside.  And I gave you the ones --

 7 I don't know that Mr. Gee was totally happy with me --

 8 where they're talking -- where they have documents that

 9 they're passing or something.  I gave you those; I gave

10 you the documents.

11      MR. VELKEI:  Appreciate that.

12      THE COURT:  So there's really just a body of

13 material mostly from Mr. Gee, Ms. Rosen,

14 Mr. Strumwasser, Mr. Do, another attorney.  There was

15 another attorney.

16      MR. STRUMWASSER:  You had Katharine Hansen, I

17 think, at some point.

18      THE COURT:  Yeah, there's a few attorneys

19 involved.

20      MR. VELKEI:  Thank you, your Honor.

21          And with regard -- we had brought this up

22 before.  Here is our effort to try to understand what

23 that database means in terms of the codes.

24      THE COURT:  Okay.

25      MR. VELKEI:  And we would ask if you could have
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 1 the CMA next week provide us with sort of what those

 2 codes mean.  We've taken a guess at some of these, but

 3 it really is pretty difficult for us to understand it.

 4 And we've tried to organize it in a way that will make

 5 their job easy, really.  They're just filling in the

 6 blanks and making sure to the extent there's something

 7 in there.

 8      THE COURT:  That's from --

 9      MR. VELKEI:  We put that together ourselves.

10      THE COURT:  No, I know.  But that's from this

11 document?

12      MR. VELKEI:  The database, the CMA database.

13      THE COURT:  This one?

14      MR. VELKEI:  I believe so, yes.  So we kind of

15 pulled out all the codes that were in there and tried

16 to make some sense of what they mean.

17      THE COURT:  So "A Level ID."

18      MR. VELKEI:  Right.  So we don't know what that

19 means, so we put it on the list.

20      MR. STRUMWASSER:  You don't know what "CMA ID"

21 was?

22      MR. VELKEI:  I'm sorry.  What?

23      THE COURT:  So the "A Level ID" is just a number.

24      MR. STRUMWASSER:  CMA ID is going to be the CMA

25 number.
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 1      MR. VELKEI:  Well, great.  So if they can just

 2 fill it out, it will take them five minutes as opposed

 3 to hours of us trying to figure out what they mean by

 4 it.

 5          So we've made that as before.  It will help

 6 make my cross-examination of Ms. Wetzel much more

 7 efficient.

 8      THE COURT:  Well, I can tell you that the "A Level

 9 ID" are these numbers, and they're some kind of numbers

10 that they had designated on them.  And where you see

11 the repetition of a number, that's how you see the

12 repetition of the name of the person.

13          The name of the person is what's redacted, and

14 they've substituted a number.  And I've gone through

15 that to see, and that's accurate.

16      MR. VELKEI:  But things like there's an "AL

17 Created Date."  There's a "P Created Date."  There's

18 just -- there's lots of overlap.

19          And it's hard to sort of figure out the Ps and

20 the As and what they all mean.

21      THE COURT:  I can't tell you -- I know what "AL

22 Created By."

23      MR. VELKEI:  What I'm hopeful, your Honor, is that

24 we could just sort of send this to Mr. Do, say that

25 you've instructed him to provide us with what these
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 1 mean.  You know, by the end of next week is fine,

 2 really.

 3      THE COURT:  I guess it would be somewhat helpful.

 4 A lot of these things aren't filled in.

 5      MR. VELKEI:  We would appreciate it, though.

 6      THE COURT:  Okay.

 7      MR. VELKEI:  And just one --

 8      MR. GEE:  We'd be happy to ask Mr. Do.

 9      MR. VELKEI:  I'm going to send this to Mr. Do

10 directly.  I'm going to say that the Court has asked

11 that he provide this information.

12      THE COURT:  I don't want to necessarily order it,

13 but it would be helpful.  Some of it isn't obvious, and

14 some of it's obvious.

15      MR. VELKEI:  Thank you, your Honor.  I really

16 appreciate that.

17          Just one other thing, your Honor.  We had

18 served former Commissioner Poizner with a subpoena.

19 And we're trying to work out a briefing schedule with

20 the Department.

21          I believe the Department wanted to serve a

22 motion to quash on the 14th.  And we would propose that

23 we file our opposition on the 23rd.

24      MR. STRUMWASSER:  We have no objection to that, to

25 the schedule.
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 1      THE COURT:  All right.  So we'll see you Monday

 2 morning.

 3          (Whereupon, the proceedings recessed

 4           at 4:26 o'clock p.m.)

 5
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 1 STATE OF CALIFORNIA     )

                        )   ss.

 2 COUNTY OF MARIN         )

 3          I, DEBORAH FUQUA, a Certified Shorthand

 4 Reporter of the State of California, duly authorized to

 5 administer oaths pursuant to Section 8211 of the

 6 California Code of Civil Procedure, do hereby certify

 7 that the foregoing proceedings were reported by me, a

 8 disinterested person, and thereafter transcribed under

 9 my direction into typewriting and is a true and correct

10 transcription of said proceedings.

11          I further certify that I am not of counsel or

12 attorney for either or any of the parties in the

13 foregoing proceeding and caption named, nor in any way

14 interested in the outcome of the cause named in said

15 caption.

16          Dated the 3rd day of February, 2011.

17

18

19                                 DEBORAH FUQUA

20                                 CSR NO. 12948
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 1 Monday, February 7, 2011             9:14 o'clock a.m.

 2                         ---o0o---

 3                   P R O C E E D I N G S

 4      THE COURT:  This is on the record before the

 5 Insurance Commissioner of the State of California in

 6 the matter of PacifiCare Life and Health Insurance

 7 Company.  This is OAH Case No. 2009061395, Agency

 8 No. UPA 2007-00004.

 9          Today's date is February 7th, 2011.

10 Respondent is present in the person of Ms. Monk.

11 Counsel are present.

12          Mr. Lippincott is supposed to testify.

13                   JOHN ROSS LIPPINCOTT,

14          called as a witness by the Respondent,

15          having been previously duly sworn,

16          was examined and testified further as

17          hereinafter set forth:

18      THE COURT:  You've been previously sworn in this

19 matter, so you're still under oath.  If you could just

20 take the stand and repeat your name for the court

21 reporter.

22      THE WITNESS:  John Ross Lippincott.

23      THE COURT:  Are you ready?

24      MR. STRUMWASSER:  Yes.

25      THE COURT:  Go ahead.
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 1      CROSS-EXAMINATION BY MR. STRUMWASSER (resumed)

 2      MR. STRUMWASSER:  Q.  Good morning,

 3 Mr. Lippincott.  Nice to see you again.

 4      A.  Good morning.

 5      Q.  Last time you were here, we talked about the

 6 EPDE process and the EPDE feed.  Do you recall that?

 7      A.  Yes, I do.

 8      Q.  And the EPDE process encompassed all of the

 9 steps along the way for transferring information from

10 NDB to RIMS, right?

11      A.  Correct.

12      Q.  And the EPDE feed was one step of that

13 process, right?

14      A.  That's correct.

15      Q.  And it is actually the part of the process

16 that extracts the data from NDB and feeds it to another

17 platform, correct?

18      A.  I would say it's the part of the process that

19 extracts the data from NDB.  The feed would actually be

20 like an FTP of the file to move the file from one

21 server to another.

22      Q.  So EPDE sends it to an FTS server?

23      A.  Yes.  So the EPDE is the extract process that

24 creates the file.  That file sits on a server that is

25 then -- that file needs to be -- there's a process to
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 1 move that file to another server, in this case, the

 2 server for the RIMS -- on the RIMS side, where it can

 3 be accessed and the autoload program can access it.

 4      Q.  So the EPDE puts it in a secure server, and

 5 then that server transfers the data to the server

 6 that -- on which the PHS autoload runs?

 7      A.  I believe that's correct.

 8      Q.  And the EPDE feed that you just described, is

 9 that something that you would say was developed

10 specifically here or -- for the PacifiCare transition

11 or is what you did with the PacifiCare transition an

12 application of a module or modules that existed before?

13      MR. McDONALD:  Objection, compound.

14      THE COURT:  Did you understand the question?

15      THE WITNESS:  I did hear two questions in there,

16 sir.  Did I hear two different questions?

17      MR. STRUMWASSER:  Sure.  Then I misspoke.  It was

18 supposed to be a which of or question.

19      Q.  So was the EPDE process you just described a

20 preexisting, pre-PacifiCare facility that you modified

21 for the PacifiCare transition, or was that something

22 that you guys wrote fresh?

23      A.  It was an existing -- we started with an

24 existing template that we had utilized previously with

25 other EPDE deployments.  That was the starting point
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 1 for the PacifiCare EPDE module.

 2      Q.  Okay.  And that was how I understood it too.

 3 Do you have your exhibits from last time?

 4      A.  I do, yes.

 5      Q.  Your Exhibit 5486, the slide show that you put

 6 on on direct --

 7      A.  Yes?

 8      Q.  -- that was the point of your Slide No. 4, was

 9 it not, that this is something that you already had?

10      A.  Yes, that's correct.

11      Q.  Now, am I correct, Mr. Lippincott, that some

12 platform -- for some platforms, United has built a

13 specialized feed that receives NDB data through a

14 process other than EPDE?

15      A.  I'm trying to recall of -- an example of where

16 we would have had a non-EPDE feed to another platform.

17          I can't recall an example of a feed where we

18 would not have used EPDE.

19      Q.  Now, NDB, obviously, also feeds UNET, right?

20      A.  I would say that it's -- it accesses -- UNET

21 accesses NDB.  There's not an actual feed as part of

22 the processing.  It does calls to NDB.

23      MR. STRUMWASSER:  Our next in order, your Honor.

24      THE COURT:  947 sound right?  947 is an e-mail

25 with a top date of September 24th, 2007.
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 1          (Department's Exhibit 947, PAC0890395

 2           marked for identification)

 3      THE WITNESS:  Okay.

 4      MR. STRUMWASSER:  Q.  Do you recognize this e-mail

 5 chain, Mr. Lippincott?

 6      A.  I believe I recall this, yes.

 7      Q.  At the bottom, we have an e-mail from --

 8 Mr. Guisinger, is that it?

 9      A.  Correct.

10      Q.  -- to Mr. Kaja, copying you and others

11 regarding source of truth platforms.

12          Mr. Guisinger is listing a number of claims

13 platforms, and next to each he's listing the way in

14 which each of those platforms get their data from NDB,

15 right?

16      A.  That appears to be what the document

17 describes.

18      Q.  So for UNET, Mr. Guisinger says that's a

19 direct connect, do you see that?

20      A.  Yes.

21      Q.  What's a direct connection or a direct

22 connect?

23      A.  My definition would be that the application

24 makes direct calls to NDB during its processing.

25      Q.  To put it differently, rather than
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 1 migrating -- strike that.  That's a terrible word to

 2 use in this context.

 3          Rather than sending the NDB data down to the

 4 claims platform, the claims platform doesn't have that

 5 data at all, and it just goes to NDB when it needs it?

 6      A.  Correct.  I might refine it to say, rather

 7 than sending it to another database that the claims

 8 platform is built to access, that these claim

 9 platforms -- UNET, COSMOS, et cetera -- were built to

10 access NDB.  That is their database they access.

11      Q.  At the top of the second page, Mr. Guisinger

12 offers his commentary.  "If it is not a direct connect

13 it is a band aid.  EPDE helps, but would not be an end

14 state goal - just a bridge until we can establish a

15 direct connection [sic] if a platform will be with us

16 for a little while."  Do you see that?

17      A.  Yes.

18      Q.  So Mr. Guisinger is saying here, is he not,

19 that the use of an EPDE feed should only be used as

20 temporary solutions, correct?

21      MR. McDONALD:  Objection, lacks foundation.

22      THE COURT:  If he knows.

23      THE WITNESS:  Could you repeat the question?

24          (Record read)

25      THE WITNESS:  I wouldn't necessarily agree that
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 1 that's his commentary here.  I'm trying to understand

 2 where he was going with his statement.

 3          I think there's some issues, really, with his

 4 statement.  I wouldn't necessarily agree with Mr.

 5 Guisinger's statement here.

 6      MR. STRUMWASSER:  Q.  Oh, sure.  I didn't mean to

 7 imply anything other than that.  I was asking you what

 8 you understood him to be saying.

 9          And I took it, particularly from the word

10 "band aid," the phrase "band aid," that he is saying

11 that EPDEs should only be a temporary solution.  Is

12 that how you also understood his commentary?

13      A.  That's how I would understand his commentary.

14      Q.  And your e-mail in the middle of the first

15 page reads like you disagree with Mr. Guisinger about

16 the superiority of a direct connection to EPDE.  Is

17 that a fair summary of what you're saying?

18      A.  That's correct.

19      Q.  And, now, in Mr. Guisinger's e-mail at the

20 bottom of that first page, he refers to Diamond and

21 Peradigm as direct feeds, right?

22      Mr. McDONALD:  Objection.  I just -- maybe I don't

23 see "direct feed."

24      MR. STRUMWASSER:  I'm sorry.

25      Q.  Direct connect.
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 1      A.  Yes, I see that here.

 2      Q.  What is Peradigm, P-E-R-A-D-I-G-M?

 3      A.  I believe it's Peradigm.  And I believe it's a

 4 third party claims processing application available on

 5 the market.

 6      Q.  So the implementation of Peradigm that United

 7 had gave Peradigm access to NDB?

 8      MR. McDONALD:  Objection, relevance.

 9      THE COURT:  I'll allow it.

10      THE WITNESS:  I would disagree with that

11 statement.  I believe that's -- that Mr. Guisinger was

12 incorrect in his e-mail here.  I don't believe that our

13 Peradigm deployment was a direct connect to NDB.

14      MR. STRUMWASSER:  Q.  So you agree that he is

15 saying it wasn't direct connect, and you disagree with

16 him in that respect; is that right?

17      A.  Correct.

18      Q.  And then what is Diamond?

19      A.  It's another version of the same claim

20 platform for the same vendor.  Peradigm was actually a

21 subsequent release of Diamond by the same software

22 vendor.  So it's also a claims processing platform.

23      Q.  So at this time, the vendor responsible for

24 Diamond had already released Peradigm?

25      A.  That's correct.
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 1      Q.  And notwithstanding the fact that there was a

 2 new release of the software, at least some units of

 3 United were using the prior, Diamond, right?

 4      MR. McDONALD:  Objection, your Honor.  He says the

 5 reference to Diamond in Mr. Guisinger -- relevance is

 6 my objection.  The reference talks about direct connect

 7 starts October in Arizona.  So clearly there's nothing

 8 to do with California.

 9      THE COURT:  I think he's comparing, he's trying to

10 compare.  I'll allow it.

11      THE WITNESS:  Correct.  We had different business

12 areas that were -- some of which were using Diamond,

13 some of which were on Peradigm at this time.

14      MR. STRUMWASSER:  Q.  So in the third quarter of

15 2007 -- I'm sorry.  Just the end of the second

16 quarter -- yes, the end of the third quarter of 2007,

17 you're bringing on some new piece of business in

18 Arizona and are bringing it on using Diamond rather

19 than Peradigm; is that right?

20      A.  Actually, I believe it looks like it was

21 scheduled to be done Q2 of 2008.

22      Q.  2008.  Very good.  And that new business was

23 able to be given a direct connect capability?  What --

24 was that able to be given a direct connect capability?

25      A.  I don't believe it was, no.  I believe we
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 1 established an EPDE feed for that platform as well.

 2      Q.  And in your response, you say that direct

 3 connect and EPDE [sic] are identical in theory, right?

 4      A.  Correct.

 5      Q.  By which you mean that direct connect and EPDE

 6 are identical in theory, right?

 7      A.  Actually, I believe I'm communicating the

 8 non-EPDE feeds are identical in theory -- yes.  I --

 9 yes, I would agree that that's correct.

10      Q.  You're saying they're identical in theory

11 because there is a file of changes that are

12 auto-applied at the other end, correct?

13      A.  I believe I'm mentioning that EPDE concept is

14 a file of changes that are auto-applied at the other

15 end.

16      Q.  And a direct connect is not?

17      A.  Correct.

18      Q.  So it's your -- so let's take Peradigm, for

19 example.  How does Peradigm get data from NDB?

20      A.  I believe they use an EPDE feed.

21      Q.  Goes from NDB to?

22      A.  Peradigm.

23      Q.  Peradigm, thank you.

24          And what's the basis of that belief?  Have you

25 been involved in the Diamond implementation -- excuse
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 1 me -- the Peradigm implementation?

 2      A.  I was not involved with the Peradigm

 3 implementation.

 4      Q.  So how is it that you know that the Peradigm

 5 access to NDB is different than Mr. Guisinger's

 6 representative here?

 7      A.  Due to the fact that he's referencing it as a

 8 direct connect, I know that we -- Peradigm, as a third

 9 party software application, is delivered with a

10 proprietary database that the application runs off.

11          To have established NDB as the direct connect

12 for Peradigm would have been a -- I'm confident I would

13 have been aware that there were -- it would have been a

14 highly cost -- high-cost development effort to rewrite

15 Peradigm to make all of its calls to NDB rather than

16 making its calls to its -- like, its proprietary

17 database and would have been a high-visibility project

18 to deploy that situation and would have been something

19 that I would have been -- my team would have been

20 engaged in, and I would have had awareness to it.

21      Q.  So for Peradigm, it would have been much more

22 expensive and elaborate to have given Peradigm and its

23 proprietary database direct call access to NDB than to

24 actually some kind of an EPDE to feed the Peradigm

25 database; that's your testimony?
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 1      A.  I agree, elaborate, costly and certainly much

 2 more risky.

 3      Q.  And you would agree, would you not that that

 4 would also be true of trying to give RIMS direct access

 5 to the NDB database?

 6      A.  I would agree.

 7      MR. STRUMWASSER:  948, your Honor.

 8      THE COURT:  948 is an e-mail with a top date of

 9 August 17th, 2007.

10          (Department's Exhibit 948, PAC0195402

11           marked for identification)

12      THE WITNESS:  Okay.

13      MR. STRUMWASSER:  Q.  Do you recognize this e-mail

14 chain?

15      A.  To be honest, I see I was copied, but I don't

16 recall the specific exchange.

17      Q.  Sure.  And at the bottom of the first page we

18 have Susan Mimick forwarding to you an e-mail from Ed

19 Miltimore, right?  Correct?

20      A.  Right.

21      Q.  Mr. Miltimore was in the IT department?

22      A.  Yes.

23      Q.  He was the O&M manager for NICE and RIMS at

24 that time; is that right?

25      A.  Appears to be, from his signature.
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 1      Q.  Does that mean he would have reported to

 2 Divina Way?

 3      A.  I'm not sure about that.

 4      Q.  His e-mail starts on the first page and

 5 continues on the second.  He says that he has a ticket

 6 open by Bo Chan on 7/27/07.  Do you see that?

 7      A.  Yes.

 8      Q.  He says that Mr. Chan's ticket is really too

 9 broad and requesting too many things to be considered a

10 single ticket, right?  Do you see that?

11      A.  I do.

12      Q.  Then he goes on to list the questions in

13 Mr. Chan's ticket that appear to have come up on a war

14 room call.  Is that how you read it?

15      A.  Yes.

16      Q.  And that would have been the EPDE war room,

17 right?

18      A.  I believe that is correct.

19      Q.  And the EPDE war room was comprised of a group

20 of subject matter experts on the EPDE process, right?

21      A.  I would say subject matter experts on the EPDE

22 process and additionally representatives of the

23 impacted areas -- network management, claims, NDM, et

24 cetera.

25      Q.  Were you a part of the war room, the EPDE war
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 1 room?

 2      A.  I was not.  I had -- my director of

 3 integration, Sue Mimick, was my representative on the

 4 war room.

 5      Q.  You've testified previously that you planned

 6 for the war room in May of 2006 and had identified the

 7 structure for the war room and had "identified the

 8 representatives we wanted to include in those

 9 meetings."  Do you recall that testimony?

10      A.  I do.

11      Q.  And Mr. Kent asked you if this was -- "If,"

12 quote, "this was before EPDE was even deployed as a

13 tool," unquote.  Do you remember that question?

14      MR. McDONALD:  Objection.  Just so the record is

15 clear, I think it was Mr. Velkei.

16      THE COURT:  All right.  With that correction.

17      THE WITNESS:  Right.

18      MR. STRUMWASSER:  Q.  Mr. Velkei asked you, "This

19 was before EPDE was even deployed as a tool," right?

20      A.  Right.

21      Q.  And you said, "That is correct."  Do you

22 remember that answer?

23      A.  I do.

24      Q.  So was it the case that the EPDE war room,

25 those meetings where -- the EPDE war room had started
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 1 before EPDE was even deployed as a tool, or was it the

 2 case that you had only done the planning for the war

 3 room before EPDE was deployed?

 4      A.  I would say we had completed the planning for

 5 the war room and with the plan being to have the war

 6 room be a forum for discussing production information

 7 about the autoload process.

 8          We had planning meetings, frequent planning

 9 meetings, leading up to the deployment.  But the plan

10 was for the war room to start with the migration and

11 deployment of the production process.

12      Q.  So take a look at 5486, your slides, the

13 seventh slide.

14      A.  Okay.

15      Q.  And you list as one of the things that

16 happened before -- by December 23, '06, in Item 5, "War

17 Room/Daily-Weekly Reconciliation Meetings."  Do you see

18 that?

19      MR. McDONALD:  Objection, that misstates what the

20 document shows.  There's no reference to December 23rd,

21 2006 anywhere.

22      MR. STRUMWASSER:  June 23rd, excuse me.

23      THE COURT:  All right.

24      THE WITNESS:  Yes, June 23rd.

25      MR. STRUMWASSER:  Q.  But in fact, the war
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 1 room/daily-weekly reconciliation meetings did not begin

 2 before June 23rd, 2006, did they?

 3      A.  They began on June --

 4      MR. McDONALD:  Objection, I think it misstates

 5 what this document reflects.

 6      THE COURT:  All right.

 7          Well, I'll allow you to answer.

 8      THE WITNESS:  The war room meetings began on the

 9 date indicated here, June 23rd, 2006.

10      MR. STRUMWASSER:  Q.  So you know for a fact that

11 there was a war room meeting on June 23, '06?

12      A.  Yes.

13      Q.  You weren't there, right?

14      A.  I believe I may have sat in on the first

15 couple of weeks post-deployment.  Once we had some

16 cadence associated with the meetings, I received

17 updates about the status of those meetings.

18      Q.  Going back to Exhibit 948, which we were just

19 looking at, do you recall a war room in which some or

20 all of the 15 questions were raised, either directly or

21 by a report from Ms. Mimick?

22      A.  I do not.  This war room seems to be on or

23 around July of 2007.  So at this time, I would not have

24 been sitting in on those daily -- or on those war room

25 calls.
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 1      Q.  Were you getting regular reports from

 2 Ms. Mimick?

 3      A.  I would say it was more appraised as issues

 4 arose, or I was kept appraised of progress.  I wouldn't

 5 say it was -- I did not receive a report out from each

 6 war room.

 7      Q.  Take a look at Question No. 1 on the second

 8 page, 5403.  "What are some of the specific changes

 9 that occur in NDB that would trigger a feed to RIMS?"

10          Do you see that question?

11      A.  Yes.

12      Q.  So that question is under what circumstances

13 does the EPDE feed update RIMS with new NDB

14 information, right?

15      A.  I would say it's -- it's asking what would

16 change in NDB that would cause a record to appear in

17 the EPDE file, not necessarily that it would update

18 RIMS.  We know that not every change that went into the

19 file was autoloaded.  There were -- as we've talked

20 about, some -- upon autoloading, some of these updates

21 would fall to some of the error reports or fallout

22 reports that we've discussed.

23      Q.  Okay.  That's a helpful clarification.  So

24 what you're saying is that, when there's a change in

25 NDB, sometimes that change will be reflected in RIMS
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 1 and sometimes it won't?

 2      A.  Sometimes that change would be autoloaded to

 3 RIMS.  Sometimes it would fall to one of these error or

 4 fallout reports.

 5      Q.  And would you agree that as of -- as of August

 6 of 2007, the people in the EPDE war room didn't know

 7 the answer to the question under what conditions is a

 8 feed to RIMS directly triggered?

 9      A.  No.  I think in this case what's happened is

10 Bo Chan, who -- I don't recall Bo Chan being a member

11 of the war room, certainly initially.  It appears to me

12 that Bo has attended a war room call to bring some

13 questions to the group.  He's brought these questions

14 to the war room to get these answers, not that he's a

15 member of the war room team and doesn't understand

16 these questions.

17          We also offered people with questions or

18 issues to come to the war room and share them with the

19 group.

20      Q.  So people would come to the war room, a

21 technical person would come to the war room to get an

22 answer to a technical question?

23      A.  I don't believe Bo Chan was a technical

24 person.  I believe he was in network management.

25      Q.  And he was coming to the war room to get an
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 1 answer to the question from the members of the war room

 2 what conditions trigger a feed to RIMS?

 3      A.  That appears to be what has happened here.

 4 That's my -- based on reading this e-mail, that's what

 5 it appears has happened.

 6      Q.  Wasn't Mr. Chan at CCI?

 7      A.  Actually, yes, I believe he was with CCI, yes.

 8      Q.  So he was in fact a technical person, correct?

 9      A.  No.  CCI was contract, control, and

10 installation.  So it was still considered a business

11 operations group.  It was not -- CCI was not an IT

12 team.

13      Q.  So do you know whether the people in the war

14 room were able to answer Mr. Chan's question?

15      MR. McDONALD:  Objection, lacks foundation.

16      THE COURT:  If he knows.

17      THE WITNESS:  It appears to me that, due to the

18 number of questions that Mr. Chan had submitted, it was

19 best felt to take the questions offline from the war

20 room.

21          With the number of questions submitted here, I

22 question whether, you know, that would have dominated

23 the entire call.  And instead, let's take this -- these

24 questions offline, have a separate meeting where these

25 could be addressed and incorporate both IT and other
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 1 war room members to present more of a -- to present

 2 answers and hold a discussion around these questions

 3 rather than trying to get through that in the war room.

 4      MR. STRUMWASSER:  Q.  Would you agree that the

 5 fact Mr. Chan is taking these questions to the war

 6 room -- and, in particular, Question 1 -- indicates

 7 that there was no documentation that would answer that

 8 question?

 9      MR. McDONALD:  Objection, lacks foundation, calls

10 for speculation.

11      THE COURT:  If you know.

12      THE WITNESS:  I wouldn't agree with that.  We -- I

13 know that we had training material that we had

14 developed around the autoload process, the end-to-end

15 integration process.  I think that he's looking for

16 more than the -- than being sent a document, a training

17 document.  He's got these specific questions that he

18 would like to have a discussion on.

19      MR. STRUMWASSER:  Q.  Setting aside the training

20 materials, isn't it pretty standard IT practice that,

21 when you've got an application that takes data from one

22 place and uses that data to update information in a

23 different platform, that you have very explicit project

24 documents that identify the conditions under which the

25 data in the target system is and is not altered?
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 1      MR. McDONALD:  Objection, lacks foundation, the

 2 suggestion that -- even if the answer is yes, that

 3 Mr. Chan, who's already been identified by the witness

 4 as somebody who worked in a business area, would have

 5 that information I think reveals that it's not logical.

 6      THE COURT:  Can you reread the question.

 7          (Record read)

 8      THE COURT:  I'll allow it as a general question

 9 not relating to anything specifically, if you know the

10 answer.

11      THE WITNESS:  I would agree that it's standard to

12 have documentation of the process and how changes are

13 triggered.

14      MR. STRUMWASSER:  Q.  Now, this -- these questions

15 have come up on an IT ticket, right?

16      A.  It appears that he's submitted an IT ticket

17 with these questions, yes.

18      Q.  So if one or more of these questions had an

19 answer in documentation in the IT department, somebody

20 could look that up and either give him the answer or

21 tell him where to look, right?

22      A.  I think if you look at the mix of the

23 questions he's got here, some of these would not be

24 revealed by the project document.  They're very

25 specific.
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 1          "What type of change triggered Enloe TIN" --

 2 with the TIN listed here -- "to be modified and create

 3 a shell contract in RIMS?"  It sounds like a very

 4 specific -- he's asking about a very specific change to

 5 a specific provider that standard project documentation

 6 would not have been able to answer some of these

 7 specific questions.

 8      Q.  Question No. 1 ought to have an answer in the

 9 project documentation, would you agree?

10      A.  I would agree.

11      Q.  How about Question 6?  Should that have an

12 answer in the project documentation, "What other

13 systematic feeds are there aside from EPDE as I see

14 systematic updates for some records without the NDB

15 date stamp?"

16          That's a question which ought to be answered

17 in the project documentation, would you agree?

18      MR. McDONALD:  Objection, vague.  Project

19 documents for EPDE would provide information about

20 systematic updates for records other than EPDE?

21      THE COURT:  I'll let him answer the question if he

22 knows.

23      THE WITNESS:  I wouldn't agree that this would be

24 something listed in the project documentation.  As an

25 example, making a direct update in RIMS would result in
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 1 a systemic -- a systematic update that would not

 2 contain the NDB date stamp.

 3      MR. STRUMWASSER:  Q.  I understand that the manual

 4 update would not contain the NDB date stamp.  But in

 5 your opinion, if a claims person types in a manual

 6 change in RIMS, would that represent a systematic feed?

 7      A.  No, I wouldn't say that that would be the

 8 case.  But I would say that that would be a reason for

 9 an update to reflect something other than the NDB date

10 stamp.

11      Q.  Would you agree that the project documentation

12 for the EPDE end-to-end process ought out to identify

13 what other systems are updating RIMS systematically?

14      A.  I would not agree with that.  The

15 documentation would be focused on the EPDE extract and

16 load process to RIMS specifically.  If there were other

17 systemic feeds outside of that process, I don't believe

18 that they would be covered in the project documentation

19 describing the NDB-to-RIMS-specific feed.

20      MR. STRUMWASSER:  Q.  I understand they wouldn't

21 be covered in the sense that the documentation for

22 those processes wouldn't be covered.  But would not the

23 documentation for EPDE identify what those other

24 systems were?

25      A.  I wouldn't agree that it necessarily would.
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 1 In addition, I'm not aware that there were any other

 2 systematic feeds in any case.  I think Mr. Chan is

 3 making an assumption.

 4          He's asking, what other systematic feeds are

 5 there aside from EPDE?  My answer to that question

 6 would be I'm not aware of any.  I believe it would have

 7 been a manual update that would have triggered this.

 8      Q.  How about Question 8, "What field from the

 9 EPDE report is translated to the CONS 1099 field in

10 RIMS?"  Would you agree that's a question that ought to

11 be answered in the EPDE documentation?

12      A.  I would agree this would be something I would

13 expect to see in the documentation.

14      Q.  How about No. 12, "What is the logic used in

15 EPDE to handle various PTI indicators?"  We learned

16 last time you were here, that's pay-to indicators,

17 right?

18      A.  Correct.

19      Q.  And he has some specific codes there.  That's

20 a question that ought to be answered in the EPDE

21 documentation, isn't it?

22      A.  I would expect a business requirement document

23 to address that process.  I would also state that I

24 think it would -- in some cases, the best way to

25 communicate some of these answers is not say, "Go read
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 1 the document."  It's better, if someone has a specific

 2 question, to try to have a discussion about the

 3 question and have an exchange about it.

 4          We were trying to support an understanding of

 5 the way the process worked.  And we would not have

 6 refused to talk to anyone and say, "Just go read the

 7 document."  But I would agree that, in a business

 8 requirement document, that would be outlined.

 9      Q.  Do you have any reason to believe that

10 Mr. Chan didn't know whom to call in the organization

11 to get these answers?

12      A.  He obviously came to the war room, which was

13 an appropriate source for him to bring questions about

14 the process.  That was what we encouraged.

15      Q.  Up at the top, Page 5403, you have the, "From

16 Bo Chan" and the ticket number.  Do you see that?

17      A.  Yes.

18      Q.  And the way in which these 15 questions are

19 identified, are labeled is, "Questions submitted from

20 War Room Call."

21          Would you agree that a literal reading of that

22 would be that these are not questions that were brought

23 to the war room but that people in the war room had and

24 that Mr. Chan was simply recording those and was told

25 to run with them and get the answers?
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 1      MR. McDONALD:  Objection, lacks foundation, calls

 2 for speculation.

 3      THE COURT:  If you know.

 4      THE WITNESS:  I would be speculating, but I would

 5 speculate that -- the way I would read this is these

 6 questions were brought to the war room call, and he --

 7 rather than review it in the war room call, he opened a

 8 ticket to submit the questions.

 9      MR. STRUMWASSER:  Q.  So you think he opened the

10 ticket after the war room call?

11      A.  Looks like the ticket was opened July 27th of

12 '07.  I believe that that's the case, that he opened

13 this after the war room call.

14      Q.  So Mr. Chan had the ability to present a

15 question or questions that became a ticket, right?

16      A.  Correct.

17      Q.  I mean, could he do that?  Could he just on

18 his own, no war room, no nothing, just pick up the

19 phone -- or I guess you guys keyed it into some type of

20 a server.  Could he just say, "Bo Chan, ticket, I've

21 got a question," and lay it out there?  Does he have

22 that kind of access to the ticket system?

23      A.  I believe so, yes.

24      Q.  So he could have done that without going to

25 the war room, right?
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 1      A.  I believe he could have done that without

 2 going to the war room.

 3      Q.  And Mr. Miltimore's e-mail is dated roughly a

 4 month -- well, about three weeks after he opened that

 5 ticket, right?

 6      MR. McDONALD:  Objection, vague.  Are you

 7 comparing the August 13th date at the bottom of Page

 8 5402 to the July 27th date?

 9      MR. STRUMWASSER:  July 27th date, yeah.

10      THE COURT:  Okay.

11      THE WITNESS:  It appears to be a little over two

12 weeks later that this e-mail is being sent by

13 Mr. Miltimore.

14      MR. STRUMWASSER:  Q.  But just to be clear, you

15 don't know whether Mr. Chan was a regular member of the

16 EPDE war room, right?

17      A.  I don't recall.

18      Q.  And you don't know whether he attended the

19 meeting at which -- from which these questions came,

20 right?

21      A.  I don't have personal knowledge of that.  It

22 just appears that way from the e-mail here.

23      Q.  And then on Question No. 2, "What are the

24 specific criteria's" -- with an apostrophe -- "that

25 determine a record match for the update to feed into
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 1 RIMS?"  Do you see that?

 2      A.  Yes.

 3      Q.  And that's something that ought to be in the

 4 project documentation, right?

 5      A.  I would agree.

 6      Q.  Now, a moment ago, I asked you about No. 12,

 7 how the PTI indicators were going to be handled, right?

 8 You remember that question?

 9      A.  Yes.

10      Q.  And in your answer, in the course of your

11 answer, one of the things you said was, "But I would

12 agree that, in a business requirements document, that

13 would be outlined."  Do you remember saying that?

14      A.  I do.

15      Q.  Now, I understand that the programming folks

16 need the business requirement to tell them how to

17 handle the whole pay-to question.  But is it not also

18 true that, once they've been told what the business

19 requirement is, the documentation for their programming

20 should be explicit on how they're handling a question

21 like pay-to indicator?

22      A.  I would agree.

23      Q.  Do you know of any documentation for the EPDE

24 end-to-end process that actually contains the various

25 answers that you identified as things that ought to be
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 1 in the project documentation?

 2      A.  I don't have personal knowledge of that.  I

 3 believe we would have had business requirements and

 4 technical designs that would have -- for the end-to-end

 5 integration process that would have reflected this

 6 information.

 7      Q.  You would have had business requirements --

 8 we've already talked about that.  And then on the IT

 9 side, you said "we'd have had technical design"?

10      A.  Correct.

11      Q.  What -- is that the name of a document?

12      A.  A -- yeah -- an artifact, a type of an

13 artifact.  A technical design would be typically the

14 next step after business requirements, where you're

15 starting to turn those business requirements into the

16 logic, programming logic, required to process -- to

17 have the code process per the business requirement.

18      Q.  So the programmers take the business

19 requirements, and they do a technical design before

20 they do coding?

21      A.  Correct.

22      Q.  What about the documentation for the program

23 itself?  Would that have the answers to -- do you have

24 any knowledge of post-programming documentation that

25 would have the answers to these questions?
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 1      A.  I'm not aware of developing a document

 2 post-programming that would have had the answers to

 3 these questions -- beyond the training materials.

 4      Q.  After Question 6, on the second page, we have,

 5 "If the above questions are answered, it would shed

 6 some light on why there are so many provider record

 7 issues in RIMS."  Do you see that?

 8      A.  Yep.

 9      Q.  You would agree, would you not, that in

10 mid-August of '07 there were many provider record

11 issues in RIMS?

12      A.  I wouldn't -- I wouldn't necessarily agree

13 that we had many provider record issues.  I think we'd

14 have to understand the definition of that relative

15 term.

16      Q.  And in August of 2007, no one in the EPDE war

17 room knew why there were as many provider record issues

18 in RIMS as there were and as Mr. Chan was saying were

19 many?

20      MR. McDONALD:  Objection, lacks foundation.

21      THE COURT:  Did you understand the question?

22      THE WITNESS:  I believe so.

23      THE COURT:  Okay.

24      THE WITNESS:  I would disagree.  I think that our

25 war room had a very good handle on any existing
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 1 provider record issues at this time.

 2      MR. STRUMWASSER:  Q.  So as of August of 2007, had

 3 the EPDE war room identified the root cause or causes

 4 of the provider data problems that Mr. Chan is talking

 5 about?

 6      A.  I'm not sure which specific provider data

 7 problems we're talking about.  Some of these are very

 8 general process-related questions and not a specific

 9 issue -- unless you're talking about his statement

10 where he's saying "...why there are so many provider

11 record issues in RIMS."

12      Q.  Yeah, that's the question I'm asking?

13      A.  Could you repeat the question about that

14 statement?

15      Q.  Sure.  Would you agree that the war room folks

16 had not identified the root cause or causes for the "so

17 many provider record issues in RIMS," as Mr. Chan

18 characterized them?

19      A.  I would disagree.  I think we had -- we would

20 have at this time -- I think at any point in time

21 throughout 2007, we would have had a mix of issues well

22 understood with some kind of remediation around those

23 in place while we identified root cause and rectified

24 the problem, and potentially a mix of new issues for

25 investigation.
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 1          I don't have a feel for, in July or August of

 2 2007, what percent of those issues were well understood

 3 or not, but I would -- my belief is that we would have

 4 had well understood the majority of any open issues.

 5      Q.  Do you think that -- if you know, do you think

 6 that the folks the war room thought that the root cause

 7 of these issues was well understood in August of 2007?

 8      A.  I would suppose that -- for the majority of

 9 any provider issues, yes, they would have understood

10 the root cause.

11      Q.  First page of the document, Ms. Mimick's

12 August 16 e-mail to Mr. Feng, "Andrew, I spoke to Ed

13 last night after you and I spoke.  We agree that the

14 current situation is not working."

15          Now, Ms. Mimick is your representative on the

16 EPDE war room, right?

17      A.  Correct.

18      Q.  Do you know what current situation she said

19 that she agreed was not working?

20      A.  I believe it's the situation of being able to

21 communicate some of the specific processes for the

22 end-to-end integration process.  I believe that this is

23 part of the EPDE lore that we talked about when I was

24 here last time, where there's clearly either

25 misunderstanding or not clear understanding of the way
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 1 the process works, as evidenced by Mr. Chan's questions

 2 he's submitting here.

 3          And Sue is saying -- Ms. Mimick is saying that

 4 we -- the current process of education is not working.

 5 We need a new approach to get the -- to educate those

 6 that may not understand it about the process.

 7      Q.  Okay.  Now, she's making this response to

 8 Mr. Feng as a forward from -- of the Miltimore e-mail

 9 that, in turn, forwarded Mr. Chan's questions, right?

10      A.  She was forwarding those questions, yes.

11      Q.  So am I correct in my answer to -- your

12 second-to-before answer to mean that you think the 15

13 questions that are appearing on Page 5403 are a part of

14 what you call the EPDE lore?

15      A.  Without reading every single question, I

16 wouldn't necessarily agree that all of it is.  I think

17 that there's certainly evidence here of just not

18 understanding the process.  Some of these questions are

19 very basic in nature and would indicate to me a lack of

20 understanding of the process.

21          And I think that's backed up by Ms. Mimick's

22 request to have a forum where she states many of these

23 questions can be resolved in this forum.  So I think

24 she's saying in this forum we can communicate answers

25 to these questions.



16090

 1      Q.  Okay.  Take a look at that Page 5403.  And why

 2 don't you give the Judge your best example of EPDE lore

 3 among those 15 questions.

 4      A.  I think a good example would be No. 6, again,

 5 with the statement that, "What other systemic [sic]

 6 feeds are there aside from EPDE as I see systematic

 7 updates for some records without the NDB date stamp?"

 8          It's clear Mr. Chan believes there to be other

 9 systematic feeds into RIMS, but there were no other

10 systematic feeds into RIMS.  So he's unclear as to

11 how -- what are some other -- he is -- what are some

12 other possibilities of the data being systematically

13 updated.

14          And by educating him on the process and

15 explaining to him that there are no other ways to

16 update the data short of a manual change made to the

17 database, that would be breaking through the EPDE lore

18 and getting him to better understand the process.

19      Q.  So No. 6 has a question and a personal

20 observation, right?

21      A.  Yes.

22      Q.  You don't dispute the personal observation,

23 right?

24      MR. McDONALD:  Objection, vague.  What's the

25 personal observation?
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 1      MR. STRUMWASSER:  He says sometimes it remains

 2 blank in RIMS, that is to say, the CONS 1099 field in

 3 RIMS, sometimes it remains blank.

 4      A.  I'm assuming that's his observation, correct?

 5      MR. McDONALD:  Are we looking at No. 6?

 6      THE COURT:  I don't see it in No. 6.

 7      MR. STRUMWASSER:  I'm sorry.

 8      Q.  Oh, yes, "...as I see systematic updates for

 9 some records without the NDB date stamp."

10          Thank you for the correction.

11          That's a personal observation of his, right?

12      MR. McDONALD:  Objection, the question was, "You

13 don't dispute the personal observation?"  Objection,

14 misstates the evidence.  Mr. Lippincott already

15 testified he said that was an incorrect statement.

16      MR. STRUMWASSER:  No.  Let me --

17      THE COURT:  No.  The issue is whether he disputes

18 whether this person sees systematic updates for some

19 records without the NDB date stamp.

20          Well, you're saying it's not systematic.  But

21 do you dispute that he sees records without an NDB date

22 stamp?

23      THE WITNESS:  Yeah, I don't dispute that he could

24 have observed records being updated that would not have

25 the NDB date stamp.
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 1      MR. STRUMWASSER:  Q.  Then in addition to the

 2 personal observation, he has a question, right?

 3      A.  The question being what other systematic feeds

 4 are there?

 5      Q.  Yes.

 6      A.  Yes.

 7      Q.  Okay.  Now let me make sure I understand your

 8 understanding of the word "lore."  Where I come from,

 9 "lore" means that it's something that is widely spoken

10 of but is, in fact, factually not true.  Is that how

11 you are using the word "lore" here?

12      A.  I'd use "lore" in that context but also to

13 incorporated misunderstandings or lack of understanding

14 about the process.  So having a -- an inaccurate

15 understanding about the process would be just as much a

16 part of the lore, or not understanding the process at

17 all, in addition to believing an error that was

18 identified in the RIMS data and incorrectly attributing

19 it to the -- to EPDE as the root cause of the error.

20 All that, to me, would be a part of the lore.

21      Q.  Okay.  Well, that's very helpful.  So if

22 your -- as you're using the term, something as simple

23 as "How is PTI code handled in EPDE" is a part of the

24 EPDE lore?

25      A.  It became part of that lore because any -- if
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 1 we had people that were -- whose jobs were impacted by

 2 the data in RIMS -- like Mr. Chan as part of the CCI

 3 team, if Mr. Chan didn't fully understand the EPDE

 4 process, our objective -- then we have a training

 5 opportunity there.

 6      Q.  Now, back on Ms. Mimick's e-mail on 5402, she

 7 says, "As you point out and I also agreed that the

 8 ideal next steps were to have an open forum with Probir

 9 and his staff so that both of our organizations can

10 learn about the PHS autoload program."

11          Then she also says, "We also talked about the

12 need to redesign some of the aspects of the

13 programming - such as having a cumulative error report

14 (and not a daily report)."  Right?  Is that sentence a

15 piece of EPDE lore?

16      A.  I would not count that as part of the EPDE

17 lore.

18      Q.  Would you agree that, at the time of this

19 e-mail, you had a daily report of each day's errors but

20 you had no regular report that -- that listed all of

21 the errors that had been identified and their

22 disposition?

23      A.  It appears that she's asking or saying an

24 enhancement she would like to explore is a cumulative

25 error report and not a daily report.  I'm not sure of
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 1 what her definition of the cumulative error report

 2 would be, whether that means reporting on the

 3 disposition of the information or simply summarizing

 4 the information.  But it's -- I would say a suggested

 5 enhancement to the process would not be part of the

 6 EPDE lore.

 7      Q.  Now, you say it's a suggested program

 8 enhancement.  She doesn't use the word "enhancement,"

 9 does she?

10      MR. McDONALD:  Objection.

11      THE COURT:  Overruled.

12      THE WITNESS:  Well, her next sentence says, "We

13 agreed these enhancements would be requested once EPDE

14 is implemented."

15      MR. STRUMWASSER:  Ah, thank you.

16      THE COURT:  Thank you.

17      MR. STRUMWASSER:  Q.  And let's go back to the

18 second page again, Item No. 15.  "The number of records

19 in the error files for no fee schedule crosswalk are

20 unmanageable - again, we need to have brainstorming

21 sessions on how to reduce this file."  Do you see that?

22      A.  Yes.

23      Q.  And it is unmanageable because you don't have

24 enough staff to work that many records, correct?

25      MR. McDONALD:  Objection, lacks foundation.
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 1      THE COURT:  If he knows.

 2      THE WITNESS:  I wouldn't agree that it means we

 3 did not have enough staff.  It's possible that it was

 4 putting a higher strain on the staff, and we had an

 5 opportunity to increase the efficiency and reduce that

 6 strain.  I would not take this to mean that we did not

 7 have sufficient staff.

 8      MR. STRUMWASSER:  Q.  So what did you understand

 9 the word "unmanageable" to mean?  Actually, let me

10 withdraw that.

11          Would you agree that the word "unmanageable"

12 means that they are not able to manage it?

13      A.  I just want to reread the sentence here to try

14 to get a sense for what --

15      Q.  Sure.

16      A.  According the definition of the word, I would

17 agree that "unmanageable" means not able to manage it.

18          It's also -- I would read this as we have an

19 opportunity for improvement here.  We have -- I just

20 recall the specifics around the fee schedule crosswalk

21 and that we had a large number of the items that would

22 appear in that report turned out to be non-issues.

23          And so there was time spent researching items

24 that turned out to not be an issue.  And this was a

25 request to reduce those down so that we were spending
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 1 our time more efficiently, just on actual issues.

 2      Q.  So what you're saying is that, after you got

 3 to the crosswalk issue, you were forced to go through a

 4 large number of records to verify whether or not there

 5 were errors, correct?

 6      A.  I'm not sure the exact process that they would

 7 have followed to work the report.  I believe that there

 8 would have been an opportunity to identify, for

 9 example, a specific provider that may have had multiple

10 rows on that report.

11          And if you looked at that one provider's

12 record and determined no issue, you would be able to

13 set aside a chunk of those items on the report.  I'm

14 not sure that -- of how that report was specifically

15 worked.

16      Q.  So if you have an error that identifies the

17 potential for a group of claims having been

18 misprocessed and you have no way to determine which of

19 the claims within that group were misprocessed without

20 manually examining them, if you then find out that half

21 of those claims that you had to do a manual research

22 exercise to determine whether or not they were paid in

23 error, that those are non-issues?

24      MR. McDONALD:  Objection, compound or vague.  I

25 don't understand --
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 1      THE COURT:  Did you understand the question?

 2      THE WITNESS:  Sorry.  I didn't really follow.

 3      THE COURT:  I got lost somewhere near the end.

 4      MR. STRUMWASSER:  Thank you, your Honor.

 5      Q.  You used the term "non-issue."  You said a lot

 6 of them turned out to be non-issues, correct?

 7      A.  Correct.

 8      Q.  All of those non-issues, as you called them,

 9 were claims where there was some reason to believe that

10 there might have been an error in the payment, correct?

11      MR. McDONALD:  Objection, misstates the evidence.

12      THE COURT:  Overruled.  I'll allow it.

13      THE WITNESS:  I would disagree.  These are not

14 claims or claim issues.  These are fallout from the

15 demographic feed into the -- the demographic load for

16 the -- let me read this again.

17          Or simply would reflect the need for

18 maintenance on the crosswalk.  So I just want to be

19 clear, we're not talking about potential -- these are

20 not claims that may have had issues.

21      MR. STRUMWASSER:  Q.  How do you think that -- if

22 you know, how did the need for this examination of the

23 maintenance of the crosswalk come to the attention of

24 United?

25      MR. McDONALD:  Objection.  Or maybe just
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 1 clarification.  "This examination of the maintenance of

 2 the crosswalk," were you referring specifically to

 3 what's identified in Item 15?

 4      MR. STRUMWASSER:  Yes.

 5      THE WITNESS:  The group that was working the

 6 records on the "no fee schedule crosswalk error" file

 7 reported to us that the -- a large number of the items

 8 that appear in this report, when we researched them,

 9 are not a problem.  We need to be more -- we need to

10 enhance this report to be more efficient and only show

11 us actual items that are problems.  We need to have --

12      THE COURT:  That's not an answer to the question.

13 Listen to the question.

14      THE WITNESS:  All right.

15      MR. STRUMWASSER:  That is exactly right.  That is

16 not an answer to the question.

17      Q.  My question was, how did it come to their

18 attention, how did it come to United's attention that

19 the team had to go look at something?

20      A.  The team was charged with looking at this

21 error report on a daily basis.  There was a team.

22 Their responsibility was to go look at this error file

23 every day and research these errors.  If there's

24 problems, correct them.  That is their job.

25      Q.  How did the error file get populated?
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 1      A.  Through the end-to-end integration process.

 2      Q.  Now, you are aware, are you not, that, in

 3 addition to those errors, other errors were identified

 4 because claimants, principally providers, reported

 5 having their claims incorrectly paid, right?

 6      A.  That would be another way of us being told

 7 about a potential issue.  It would be fairly unrelated

 8 to what we're talking about on No. 15 here, but that

 9 would be another way to hear of a potential issue.

10      Q.  So what logical condition created the error

11 files that are described in No. 15?

12      MR. STRUMWASSER:  I'm sorry.  Objection, vague.

13 "Logical condition"?

14      THE COURT:  Do you understand the question?

15      THE WITNESS:  Can you maybe refine "logical

16 condition"?

17      MR. STRUMWASSER:  Q.  Sure.  I take it that --

18 from your testimony a moment ago that these error files

19 were populated or created on a daily basis by some

20 piece of the end-to-end EPDE process, right?

21      A.  Correct.

22      Q.  Do you know what piece?  Was it in the EPDE

23 module itself?

24      A.  I don't believe so.

25      Q.  Came out of the PHS autoload?
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 1      A.  I believe that's the case.

 2      Q.  So PHS autoload receives some files from EPDE,

 3 and it is able to say, "Oh, look.  Here's a bunch of

 4 records that appear to be in error.  I'm going to put

 5 them in a file."  Right?

 6      A.  I think in this case, specifically, it's

 7 saying, "You're telling me about a" -- "You're giving

 8 me an update for a provider on a fee schedule, and I

 9 expect to find that fee schedule on the fee schedule

10 crosswalk.  And I am not seeing a corresponding fee

11 schedule, so I'm going to send that to error report for

12 research."

13      Q.  As to each of those, you don't doubt, do you,

14 that, in fact, PHS autoload couldn't find the fee

15 schedule on the crosswalk?

16      MR. McDONALD:  I'm struggling with the two

17 negatives.  "You don't doubt that the PHS autoload

18 could not find the fee schedule -- just for

19 clarification.  I'm trying to understand what the

20 question is.  So the question is, does he believe that

21 the PHS autoload could find?

22      THE COURT:  No.  Could not.

23      THE WITNESS:  I believe that was the intention.

24 If the error report was working 100 percent efficiently

25 and had no false positives, if we want to call it that,
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 1 that that would be the objective.

 2          What we're seeing here is that that's not the

 3 case, that we're getting a mix of where it can't --

 4 where it actually can't find the fee schedule in the

 5 crosswalk.  And there must also be instances where that

 6 really is not a problem because we're talking about how

 7 could we reduce the size of the file and make it more

 8 efficient to work because a lot of the items appearing

 9 on this report actually are not a problem.

10      MR. STRUMWASSER:  Q.  If the PHS autoload was able

11 to find crosswalk, I gather from your testimony there's

12 no way that that particular change could get in the

13 error file; is that right?

14      A.  It shouldn't, but apparently it was.  And

15 that's why this item was being generated.

16      Q.  Okay.  So am I correct, then, that by your

17 definition, if EPDE hands PHS autoload a change, a fee

18 schedule change -- that's what we're talking about

19 right, fee schedule change?

20      A.  It's not -- I don't believe that the process

21 was actually changing the fee schedule so much as it

22 said, "I have a provider tied to this Fee Schedule 123.

23 Now go tie them to Fee Schedule 456 in RIMS," and the

24 crosswalk would have walked 123 to 456.

25      Q.  Okay.  So if the PHS autoload receives from
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 1 RIMS such a change and it goes to look up that provider

 2 on crosswalk, and it cannot find this provider on

 3 crosswalk, even though in fact the crosswalk does have

 4 a record for him or her such that it was putting that

 5 change into the error log, is that what you're

 6 describing as a non-issue?

 7      A.  Yes.

 8      Q.  So you don't -- I just want to make sure I

 9 understand.  You don't think it is an issue if the

10 end-to-end process results in a delay in the correction

11 to the -- in the change to the provider fee schedule,

12 and requires a manual check?  You don't consider that

13 to be an issue?

14      A.  Can you define "manual check"?

15      Q.  This process that's described here, the thing

16 that became unmanageable.

17      A.  Well, the manual check was done -- would have

18 been worked like any of the other items, would have

19 been worked to -- it would have been worked to correct

20 the situation at that time.  That was the point of all

21 the file reports or error reports was these are items

22 that need immediate attention.  That's why we had a

23 team whose responsibility was to go in every day and do

24 that work.

25      Q.  So Mr. Lippincott, you would include
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 1 Item No. 15, then, as something you would call EPDE

 2 lore?

 3      A.  I don't think I would call that EPDE lore.  I

 4 would simply call that an enhancement opportunity.

 5      MR. STRUMWASSER:  This is a good time for a break.

 6      THE COURT:  All right.

 7          (Recess taken)

 8      THE COURT:  Okay.  We can go back on the record.

 9      MR. STRUMWASSER:  Q.  Mr. Lippincott, just back

10 for a second to 948.  On the first page, Mr. Feng's

11 e-mail of August 17, he says, "It seems to me that we

12 continue to have many questions that need to be

13 clarified in order for the OM team to be more effective

14 to support us on CA post implementation work."  Do you

15 see that?

16      A.  Yes.

17      Q.  Do you know what -- and then Mr. Feng responds

18 at the top, thanking -- is it Mr. Tsou or Ms. Tsou?

19      A.  Ms.

20      Q.  Ms. Tsou for --

21      A.  Sue Mimick.

22      Q.  I'm sorry?

23      A.  Ms. Sue Mimick.

24      THE COURT:  No.  T-S-O-U.

25      THE WITNESS:  Oh, I'm sorry.  Han Tsou.  I'm
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 1 sorry.  Han Tsou is an IT -- a male in the IT area.

 2      MR. STRUMWASSER:  Q.  Okay.  So thanking Mr. Tsou

 3 and saying, "Please continue to keep us posted on the

 4 OM team situation," which I take to be a reference to

 5 the -- helping the OM team become more effective.  do

 6 you know what that situation is or was, rather, at the

 7 time?

 8      A.  I believe this is the general reference to --

 9 I believe the operational maintenance would be OM team

10 and that, you know, Bo Chan and others as part of the

11 operational maintenance team needed this training, this

12 forum, to help answer some of their questions, ensure

13 accurate understanding of the process, and thereby

14 increasing their effectiveness and support for the RIMS

15 activities.

16      Q.  The process that you described a little while

17 ago with respect to Question 15, the business about

18 checking the -- why the autoload had kicked out these

19 fee schedule changes, was that a responsibility of

20 Mr. Chan's organization or of Ms. Way's organization or

21 somebody else -- that is to say, actually doing that

22 research?

23      A.  I'm trying to recall.  There were -- there

24 would have been multiple situations for research here.

25 Could have been -- you know, we have our fee
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 1 schedule -- daily fee schedule error report.  While

 2 Mr. Chan's Question 15 seems to reference no fee

 3 schedule cross- -- files for no fee schedule crosswalk,

 4 we did have other situations that would have appeared

 5 on the daily fee schedule error report.  And I believe

 6 it would have been a mix of teams that would have

 7 supported working that error report.

 8      Q.  Now, you testified that, as a part of the CTN

 9 transition, United uploaded provider demographic data

10 into -- from CTN network, from the CTN network, into

11 NDB.  Do you remember that?

12      A.  Actually, that CTN data would have already

13 been resident in NDB as part of paying claims to

14 providers from the CTN network.  So those provider --

15 that provider data would already have been in NDB.  We

16 were actively paying claims to CTN providers.

17      Q.  As United?

18      A.  Yes.

19      Q.  So it's your understanding that there was no

20 upload from CTN to NDB?

21      A.  There was -- I believe we had -- we actually

22 had a -- I'm trying to think of the process.

23          I'm not sure on the exact process, if those

24 updates were an autoload or a manual load.  But the

25 data -- yes, we were maintaining the data in NDB, the
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 1 CTN data was being maintained in NDB.

 2      Q.  And nothing was imported from CTN to NDB?

 3      A.  I don't recall a specific load process in

 4 preparation for the cutover other than getting the

 5 final up- -- normally scheduled updates into NDB.

 6      Q.  So there was some load, but it was the routine

 7 update load?

 8      A.  That's the way I recall.

 9      Q.  You testified previously that you didn't agree

10 that those CTN data had significant inaccuracies.  Is

11 that still your testimony?

12      A.  Significant inaccuracies, no.  I would agree

13 that was my testimony.

14      Q.  And you said that, in your opinion, the CTN

15 data were more accurate than the data in RIMS.  Do you

16 recall that testimony?

17      A.  Yes, I do.

18      Q.  To your knowledge, was any analysis done to

19 confirm the accuracy of the demographic data on CTN

20 providers that -- before any of that data was sent down

21 to RIMS?

22      A.  Yes.  The process that we followed was we took

23 an extract from RIMS of all the California PPO

24 providers.  We then compared that data to what was in

25 NDB for those providers.  If that provider may have had
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 1 a contract with both PacifiCare and been loaded in RIMS

 2 and a contract with CTN, they would have been loaded in

 3 NDB.

 4          So we took that extract and compared for that

 5 scenario, where the same provider was in both

 6 databases, we compared the demographic information for

 7 that provider.

 8          If it matched, then we felt comfortable the

 9 data was good.  If there was a discrepancy, we sent it

10 back to PacifiCare NDM to research by confirming with

11 the provider what data was accurate.  And then, based

12 on the provider providing us that information,

13 sometimes we found that both databases were -- did not

14 reflect the most accurate information.  And we would

15 update both databases to reflect the proper

16 information.

17      Q.  When you say you took an extract from RIMS of

18 all of the California PPO providers, are you saying

19 that that the data for the entire body of California

20 providers in RIMS was compared to the entire body of

21 CTN providers in NDB?

22      A.  I believe it was the RIMS PPO providers, the

23 ones that we knew we were going to be loading and have

24 part of this EPDE process.

25      Q.  So this wasn't a sample of those folks.  This
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 1 was a 100 percent enumeration of all those folks?

 2      A.  Right because, then, another situation would

 3 be we would not have that provider at all in NDB

 4 because they only had a contract with PacifiCare; they

 5 were not in CTN.

 6          We would load them into NDB to prepare for the

 7 "NDB is the source of truth" process.

 8      Q.  Have you ever heard it said that United

 9 learned after the CTN transition that the CTN data

10 contained many inaccuracies?

11      A.  I don't recall that specifically, unless it

12 would have been in reference to inaccuracies that we

13 may have identified as part of that pre-EPDE

14 reconciliation process.

15      Q.  So you don't recall ever hearing anybody say

16 the CTN demographic data were awful?

17      A.  I don't believe with respect to the California

18 PPO -- I'm sorry -- the California CTN data, which is

19 the data that we had compared with the RIMS California

20 PPO providers.

21      MR. STRUMWASSER:  Your Honor, I'm going to give

22 the witness a copy of 774 in evidence.

23      THE COURT:  All right.

24      THE WITNESS:  I've kind of scanned through it.  In

25 the interest of time, I may need to reread a certain
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 1 section.

 2      MR. STRUMWASSER:  Q.  I appreciate that.  Turn, if

 3 you would, to 1293, the second page.  Halfway down the

 4 page Ms. McFann writes, in Paragraph No. 1, "when we

 5 did our network conversion off of CTN for DOS 6/23/06

 6 and forward, we relied upon CTN's network demographics

 7 to be the foundation of our network addresses, phone

 8 numbers, and specialties.  that was good because we

 9 didn't need to rebuild about 41,500 physicians'

10 demographics from scratch (that was our network at the

11 time).  but it had some un intended consequences

12 because we were disappointed to learn through this

13 transition just how awful CTN's demographics data

14 really was."

15          Do you see that?

16      A.  I do.

17      Q.  I take it you would disagree with Ms. McFann's

18 characterization of the CTN data as awful?

19      A.  Just want to read the next couple of bullets

20 here to see if it's a clarification of the first or

21 just get a little context from --

22      Q.  Sure.  Absolutely.

23      A.  I think I would disagree with her comment,

24 really, on the basis of the fact that we -- it appears

25 that she maybe was unaware of the reconciliation work
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 1 that we had done in the spring of 2006 to prepare for

 2 the load.

 3          It appears that she was assuming that we had

 4 not touched 41,500 physician demographic records and

 5 just accepted them as fact when, in actuality, any

 6 overlap between those physicians and those that were in

 7 the PacifiCare PPO network, we would have done that

 8 reconciliation on any demographics that didn't match.

 9      Q.  Okay.  I understand your answer to be that

10 Ms. McFann "didn't understand all the things we did

11 before the cut off -- the cutover."  But my question to

12 you really was not about how hard you tried but whether

13 you disagree with her characterization of the CTN data

14 as awful.

15      A.  Yes, I would disagree with that

16 characterization.

17      Q.  Were you aware of any RIMS data problems in

18 2006 that were caused by the EPDE process?

19      A.  Yes, I was.

20      Q.  For instance, do you recall instances in mid

21 2006 when tens of thousands of providers were

22 erroneously terminated in RIMS because of the EPDE

23 update?

24      A.  Is that reflected in this e-mail somewhere?

25      Q.  No, no.  I'm not talking about that document.
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 1      A.  I do believe I recall early on a situation

 2 where we had some inappropriate terminations, but I

 3 believe we -- those were corrected the same day or the

 4 next day without impact.  But I do seem to recall that

 5 situation.

 6      MR. STRUMWASSER:  Give the witness 767 in

 7 evidence, your Honor.

 8      Q.  And Mr. Lippincott, my questions for you are

 9 going to be on 3317.

10      A.  Okay.

11          Okay.

12      Q.  So I'm referring to the third item, the last

13 item on this page, where 500 providers were termed in

14 error between 6/1 and 7/31; 20,000 providers termed in

15 error on 7/31; 800 provider TINs updates or contract

16 line corrections.

17          And as to that, do you agree with the

18 characterization of the root cause in the second

19 column, "RIMS records not updated properly or

20 accidentally terminated due to RIMS update process

21 control and EPDE processing logic"?

22      A.  I believe we had identified this.  Yes, I

23 would believe that we had a -- we had identified as a

24 root cause of some issues what is outlined here on the

25 page.
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 1      Q.  And Mr. Lippincott, the 20,000 providers who

 2 were termed on July 31st, they were fixed by August 2,

 3 right?

 4      A.  Correct.

 5      Q.  But of the 500 providers termed in error

 6 between June 1 and July 31st, they too were not fixed

 7 before July 31st, right?

 8      A.  They were fixed by July 31st.

 9      Q.  So some of them had incorrect records for two

10 months, right?

11      MR. McDONALD:  Objection, assumes facts not in

12 evidence.

13      THE COURT:  Overruled.  It's a question.

14      THE WITNESS:  It's unclear to me if that was a

15 possibility.  It says "termed in error between 6/1 and

16 7/31.  There's a -- I'm even a little unclear about the

17 6/1 date, knowing that the EPDE process was turned on,

18 on 6/23.  So I don't know how a provider could have

19 been termed in error on EPDE when we didn't deploy it

20 until June 23rd.

21      Q.  On Page 7 of your slide show, 5486, you say

22 that --

23      THE COURT:  I'm sorry.  Does he have that?

24      THE WITNESS:  Yes, I do.  Thank you.

25      THE COURT:  Oh, okay.
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 1      MR. STRUMWASSER:  Q.  The checks and balances that

 2 are listed in Nos. 1 through 6, they were all in effect

 3 by June 23rd, right?

 4      A.  Correct.

 5      Q.  Daily match logs, daily error reports, daily

 6 fallout reports, daily exclusion reports were all being

 7 generated at this time, correct?

 8      A.  That's right.

 9      Q.  So would you agree that none of those reports

10 detected the conditions that were described here on

11 Exhibit 767?

12      A.  I would not agree.  I think it's quite

13 possible that some of these issues would have appeared

14 on these reports, and that was how we would have

15 identified these -- the situation.  And potentially,

16 for example, the 20,000 providers termed in error,

17 allowed us to get that corrected quickly.

18      Q.  Well, as to the 500, whenever they were, they

19 were before July 31st, right?

20      A.  Correct.

21      Q.  And I gather your testimony is that they might

22 have been as early as June 23rd, right?

23      A.  That would be the earliest possible.  I would

24 agree that's the earliest possible date that we could

25 have had an issue there.
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 1      Q.  Do you know whether those conditions -- do you

 2 know, not assume, but do you know whether those

 3 conditions were in fact identified in either the daily

 4 match logs, daily error reports, daily fallout reports,

 5 or daily exclusion reports prior to July 31st?

 6      A.  Honestly, I didn't read the specific reports

 7 myself.  But my expectation would be that these reports

 8 would reflect this error, and that's how we would have

 9 identified and corrected these records by the end of

10 July.

11      MR. STRUMWASSER:  A new exhibit, your Honor.

12      THE COURT:  949.  949 is an e-mail dated August

13 6th, 2006.

14          (Department's Exhibit 949, PAC0802777

15           marked for identification)

16      THE WITNESS:  A lot of information here, so I'm

17 just trying to make sure I've got the --

18      MR. STRUMWASSER:  Sure, sure.

19      THE WITNESS:  Okay.

20      MR. STRUMWASSER:  Q.  Okay.  Do you recognize this

21 e-mail chain?

22      A.  I don't recall this one specifically, but I

23 see that I'm copied here.

24      Q.  It discusses your problems with RIMS data

25 shortly after EPDE went live, right?
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 1      A.  Correct.

 2      Q.  And Mr. Feng's e-mail, starting on the middle

 3 of the first page, Paragraph 1 says, "We identified

 4 4524 par providers (facility/medical groups/physicians)

 5 in RIMS but not in NDB."  Do you see that?

 6      A.  Yes.

 7      Q.  Then the third dash down, 1,359 of these

 8 providers were -- in RIMS but not NDB, were caused by

 9 duplicate records in RIMS or by loading at the group

10 level rather than at the provider level.

11          Do you know, Mr. Lippincott, how it came to be

12 that, after the feed, RIMS had duplicate records?

13      MR. McDONALD:  Objection.  Just so the record's

14 clear, that was a paraphrase.  That wasn't a direct

15 quote.

16      THE COURT:  Yes.

17      THE WITNESS:  Could you repeat the question?

18          (Record read)

19      THE WITNESS:  I'm -- no.  In fact, I'm not sure

20 that we know that the EPDE feed caused the duplicate

21 records.  This could very well have been an existing

22 data scenario at the time -- prior to 6/23.  I don't

23 think we -- this indicates necessarily that the EPDE

24 created the duplicate records.  I think it's the a

25 reason for why they were in RIMS not in NDB.



16116

 1      MR. STRUMWASSER:  Q.  Do you know how it is that

 2 loading at the group level rather than the provider

 3 level caused this problem?

 4      A.  I believe I understand what's happening here.

 5 If I recall correctly, we had -- there was a difference

 6 in the loading and maintenance philosophy between

 7 PacifiCare and United.  As far as tracking, I believe

 8 we called them the -- well, they were hospital-based

 9 physicians, so typically, radiologists, lab

10 technicians.  They never submit claims individually.

11 They're part of a hospital group.  All their activity

12 is submitted on claims via the hospital.

13          PacifiCare loaded all those -- the demographic

14 information on all those types of providers mainly to

15 reflect their existence in directories.  So a directory

16 showing -- reflecting the network, the PacifiCare

17 network, would have reflected each of these individual

18 hospital-based physicians as being in network.  We --

19 or I'm sorry.  Let's see.

20          So on the RIMS side, they were loaded.  For

21 NDB, NDB did not reflect the individual hospital-based

22 physicians.  Only the groups were loaded on NDB.  So

23 that would reflect an in-RIMS-not-in-NDB situation when

24 those hospital-based providers were not loaded to NDB.

25      Q.  Mr. Lippincott, in your opinion, was this
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 1 difference in philosophy that you described well

 2 understood by United before June 23 of 2006?

 3      MR. McDONALD:  Objection, vague as to "United."

 4 Are you talking about a specified group of individuals?

 5      MR. STRUMWASSER:  I'm not talking about the

 6 president of the company.  We're talking about the

 7 people who were involved in the EPDE end-to-end

 8 process.

 9      THE COURT:  Do you understand the question?

10      THE WITNESS:  Yes, I understand the question.

11          I believe that we -- let's see.  I believe the

12 situation was understood because I recall specific

13 discussions about concerns around the size of the

14 directories and the fact that the directories would not

15 reflect the hospital-based providers because they were

16 not loaded into NDB.

17      MR. STRUMWASSER:  Q.  So it's your testimony that,

18 prior to June 23rd, there was discussion about this

19 philosophy with respect to its impact on provider

20 listing in the directories, right?

21      A.  I believe so.

22      Q.  You were pausing there.  I don't want to push

23 you past where you're comfortable.  You're confident

24 that such conversations took place, right?

25      A.  Confident that those discussions took place.
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 1      Q.  Are you confident that they took place before

 2 June 23rd?

 3      A.  They were part of the pre-EPDE planning

 4 activities.  So that would have been probably in the

 5 April-May of 2006 time frame.

 6      Q.  And now my question to you is, are you also

 7 confident that this difference in philosophy was well

 8 understood with respect to its potential to create

 9 duplication in records when -- once there is an EPDE

10 feed?

11      A.  Well, again, I'm not sure that the duplicate

12 records mentioned here were created by the EPDE feed.

13 So I'm concerned about the way the question was

14 phrased.

15      Q.  Well, let me rephrase it for you.

16          To the extent there was duplication produced

17 by the EPDE feed, would you agree, if there was such

18 duplication caused by an EPDE feed, that in fact that

19 was the result of a lack of full appreciation of the

20 difference in philosophy you testified to?

21      A.  I would not agree to that.  I would -- I would

22 say it was more a contributing factor to the situation

23 that is described here by Mr. Feng in Bullet 1, which

24 really addresses 4500 par providers that were found in

25 RIMS but were not found in NDB.  It was -- the primary
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 1 driver of that bucket of providers was due to this

 2 philosophy of loading the hospital-based providers.

 3      Q.  And prior to the EPDE feed, RIMS was able to

 4 properly process claims for those hospital-based

 5 providers without any difficulty arising from the fact

 6 that they were also members of a hospital group,

 7 correct?

 8      MR. McDONALD:  Objection, lacks foundation, calls

 9 for speculation.

10      THE COURT:  If you know.

11      THE WITNESS:  I really wasn't involved in the RIMS

12 operations prior to the acquisition.

13      MR. STRUMWASSER:  Q.  That's interesting.  I mean,

14 I understand that you were not as a matter of

15 biographical experience.  But as a matter of putting

16 together the EPDE feed from NDB to RIMS, were you not

17 required to achieve some level of familiarity with how

18 RIMS processed claims?

19      A.  Yes.

20      Q.  And to the extent there were differences in

21 the way in which the provider data were organized, you

22 ought to know those before the feed is put into place,

23 right, into operation?

24      A.  That would be part of the process, yes.

25      Q.  Now, let's try and figure out exactly how it
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 1 could be that this difference in philosophy would

 2 produce duplicate records.  That's, I gather, is not

 3 yet clear.

 4          What I understand you to be saying is, if

 5 there is a Dr. House at the Sutter Hospital Group and

 6 he is a part of a -- of the Sutter Group at that

 7 hospital, in NDB, you don't have a Dr. House record,

 8 you have a Sutter record, right?

 9      A.  Correct.

10      Q.  And when Sutter would send in a bill for

11 Dr. House's services, that would be associated with the

12 Sutter record, and it would be paid accordingly, right?

13      A.  Correct.

14      Q.  Now, when -- in RIMS, assuming that that is

15 also a provider in RIMS, what I understand you to be

16 saying is there would be a Sutter Group record and a

17 Dr. House record, right?

18      A.  Correct.

19      Q.  And so the Sutter Group record and the

20 Dr. House Group record aren't really duplicates, are

21 they?

22      A.  As we're discussing here, I would agree that

23 that would not be a duplicate record.

24          I don't believe that that's the situation that

25 is described by the duplicate records in RIMS mentioned
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 1 in the e-mail.

 2      Q.  Okay.  Do you have any information about what

 3 those duplicate records problems, those 4500, were?

 4      A.  Well, I think -- my information would be one

 5 of several possible scenarios, the first being a

 6 hospital-based provider loaded on RIMS that was not

 7 loaded to NDB.  Again, we're talking about records in

 8 RIMS not in NDB, not specifically duplicate records in

 9 RIMS.

10          Of the subset that is categorized as duplicate

11 records in RIMS, I believe that could be a scenario

12 where Dr. House was in RIMS twice erroneously for some

13 reason on January 1st of 2006.  That record could have

14 been out there as a duplicate in error, in RIMS.

15      Q.  Any other ways it could have happened?

16      A.  Not that I -- I can't think of a good reason,

17 of another example of -- that would have resulted in a

18 duplicate record in RIMS.

19      Q.  So is it your testimony that you cannot

20 imagine a way that EPDE could have caused this

21 duplication in RIMS?

22      A.  I could imagine a scenario where that would

23 have possibly happened.  I don't recall an issue with

24 EPDE creating duplicate records in RIMS.

25      Q.  Give us the scenario in which it could
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 1 possibly have happened.

 2      A.  The one I previously provided?  Of erroneously

 3 being loaded twice into RIMS prior to acquisition?

 4      Q.  No.  I understood your last answer to be you

 5 can't imagine that there could have been a way which

 6 EPDE would introduce a duplications.  Is that a correct

 7 recollection of your testimony?

 8      A.  If there was an error in the code, I could

 9 imagine -- your question was, is there no possible way

10 that EPDE could have resulted in duplicate records.

11      Q.  That was my question.  And I understood you to

12 say you could imagine that happening.

13      A.  If there was an error in the code, I could

14 imagine that happening, where the code would have

15 erroneously written a record twice.  I believe that

16 there would be issues with key fields where, if you

17 had -- just understanding database structures and you

18 can't -- you're unable to load a record twice with the

19 same key information, that that would result in an

20 error.

21          And as I mentioned, I just -- I don't recall

22 any issues where EPDE was creating duplicate records in

23 RIMS.

24      Q.  Mr. Lippincott, a conflict in the key field

25 would also prevent the creation of a duplicate record
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 1 in RIMS itself, right?

 2      A.  Correct, even manually.  There would have had

 3 to have been a difference in a key field.

 4      Q.  How was -- in the scenario I gave you before,

 5 the Sutter example, in the NDB database the provider

 6 would be the Sutter Group, under my hypothetical, but

 7 Dr. House would not be unknown to the NDB database,

 8 would he?

 9      A.  I believe he would be unknown to the NDB

10 database.

11      Q.  And I'm sorry.  You were --

12      A.  I was just going to add the clarification

13 that, if Dr. House were one of the hospital-based

14 providers that we typically did not load for hospital

15 groups, in which, I believe, was your scenario, that

16 Dr. House was one of these hospital-based provider

17 groups --

18      Q.  Was in one of those hospital based provider

19 groups.

20      A.  Yes.  Then we would have the group loaded, and

21 we typically would not load all of those specific

22 hospital-based providers.  We did have -- it goes on to

23 say here later as well, a roster management process

24 whereby rosters of groups were maintained.  But there

25 were certain provider types that were not necessarily
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 1 on rosters but were simply hospital-based providers

 2 that had a high level of movement between facilities

 3 and were not loaded to NDB.

 4      Q.  I think we're getting somewhere here.  I

 5 understand you to be saying that there will not have

 6 been a provider record for Dr. House in United -- in

 7 NDB.  But my question was whether he was unknown,

 8 whether there would be any information in NDB about

 9 Dr. House.

10      A.  It's possible that there would not be any

11 information about Dr. House in NDB in the scenario that

12 I mentioned, where, if he was part of this

13 hospital-based provider group and we did not load that

14 provider type in NDB.

15      Q.  So when United -- when UNET was paying a PPO

16 claim in -- not a PPO claim.  UNET was paying any claim

17 for the Sutter Group, it could pay that claim not

18 knowing who the actual provider was?

19      A.  Right.  Because the providers that I'm

20 mentioning always billed at the group level, so any

21 claim from any of those providers would say "Sutter

22 Group" and would be reimbursed at the Sutter rate.  And

23 Sutter would have want- -- that's the way Sutter would

24 have communicated to us if they would have been

25 reimbursed.  So there was no need to have anything
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 1 specific to Dr. House in NDB.

 2      Q.  Didn't United do credentialing for the Sutter

 3 Group before it would process the contract?

 4      A.  Credentialing was certainly part of our

 5 process for when new providers are being added for the

 6 first time or being -- upon initial contracting with

 7 UnitedHealthcare they must be credentialed before they

 8 can be considered to be in network and a par provider.

 9      Q.  Back on Exhibit 949, in Paragraph 2, "We also

10 identified 379 MPINs" -- "We also identified 379 MPINs

11 were termed on 6/22.  331 MPIN termed on RIMS on 6/23,

12 85 MPINs termed after 6/23."  Do you see that?

13      A.  Yes, I do.

14      Q.  If there was no EPDE feed prior to 6/23, do

15 you know how it is that 379 MPINs were terminated on

16 exactly the day before the cutover?

17      A.  I'm not sure.  I'm not sure why -- the 6/22

18 date is a little confusing to me because I've always

19 remembered the date of 6/23 as the first day of EPDE.

20 So the statement that 379 MPINs termed in RIMS on 6/22,

21 unless that was potentially termed not through EPDE but

22 as part of normal business processing.

23      Q.  Are you confident sitting here today that no

24 contracts from the CTN conversion were loaded before

25 June 23?
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 1      A.  Loaded to NDB or to RIMS?

 2      Q.  To RIMS through EPDE.

 3      A.  Well, I think we want to be clear about that

 4 question because contracts were not loaded via EPDE.

 5 Fee schedules -- physicians were tied to fee schedules

 6 through EPDE.  So if I put a Dr. House on fee schedule

 7 123, it would come across and, through the fee schedule

 8 crosswalk, which was not actually deployed until March

 9 of 2007, that provider would have been tied to another

10 fee schedule.

11          So at this point we're only talking

12 demographics, and there would not have been any

13 contracts loaded via EPDE at this point.

14      Q.  I appreciate that clarification.  Are you

15 confident, sitting here today, that no data went to

16 RIMS from EPDE before June 23rd?

17      A.  Before I saw this e-mail, I would have said

18 yes, I was confident.  I'm not -- this 6/22 date, I

19 would disagree with that.

20          So I'm confident that the date was 6/23.  That

21 was the first day of EPDE.  So it would not have gone

22 from EPDE prior to 6/23.

23      Q.  "294 MPINs are overlap and termed on both 6/22

24 and 6/23 due to EPDE error (we should have termed the

25 initial record before adding the new"..."did it
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 1 reverse).  Charles will fix them tomorrow."

 2          Do you see that?

 3      A.  Let me digest that for a minute if I could.

 4      MR. McDONALD:  Just for the record, think I you

 5 dropped the words "contract from NDB; in reality we did

 6 it reverse)," is the way it reads to me.

 7      THE WITNESS:  I'm trying to understand the comment

 8 here because my understanding would be that adding the

 9 new contract from NDB would have been a manual process

10 to -- a manual load into RIMS.  So I'm not sure if

11 there's a mix here.

12          Obviously, Mr. Feng is referring to an EPDE

13 error.  It almost seems like there may be a mix here of

14 manual process and EPDE process not working in

15 conjunction properly.  I think that's what he was

16 referring to -- "in reality we did it reverse."

17      MR. STRUMWASSER:  Q.  So does that mean you don't

18 see an EPDE error in this "294 MPINs" paragraph?

19      A.  I do see that.

20      Q.  I know you see the reference, but in your

21 opinion, this is not an EPDE error?

22      A.  It's possible that EPDE played a role in this,

23 that there was maybe a timing issue, if a manual step

24 should have happened first and then the EPDE file be

25 run.  And if we did that reversed, where we ran the
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 1 EPDE file and then took the manual step, that that

 2 would result in an un- -- an unfavorable result or an

 3 error condition.

 4          So it looks like a contributing factor.  I'm

 5 not sure if there was an actual error with the EPDE

 6 process itself or maybe a timing issue due to the order

 7 that the steps were done.

 8      Q.  Mr. Lippincott, wouldn't the timing issue you

 9 just described be part of the EPDE end-to-end process?

10      A.  It's -- I think it's difficult to say in this

11 instance.  This is obviously right around the cutover

12 time.  There were some very unique steps that needed to

13 happen on both databases and be well orchestrated to

14 ensure that each of the steps happened as it needed to.

15          And we had a -- a plan that laid out each of

16 the tasks that had to happen in a specific order.  It's

17 possible that we missed a specific step or a step did

18 not get executed in the prescribed order here.  I

19 wouldn't say that this timing issue would be a part of

20 the EPDE process because it seems very specific to this

21 cutover period.

22      Q.  So do you not consider the functions necessary

23 to execute the cutover to be a part of the EPDE

24 process?

25      A.  I call it part of the EPDE deployment process
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 1 but certainly not the ongoing process.

 2      Q.  Who was the owner of the EPDE deployment

 3 process?

 4      A.  I'd consider myself the owner of that process.

 5      Q.  Now, the second dash, we have "37 remaining

 6 MPINs on 6/23 confirmed to be loaded in NDB.  We need

 7 to correct them in RIMS immediately."  Do you see that?

 8      A.  Yes.

 9      Q.  So as of August 1st, we have 37 MPINs that had

10 been erroneously terminated in June and still had not

11 been fixed, right?

12      MR. McDONALD:  Objection, misstates the document.

13 The document refers to a series of MPINs that were

14 termed, including 85 that were termed after June 23.

15      THE COURT:  I'm going allow the question.

16          Can you read it back?

17          (Record read)

18      THE WITNESS:  I'm trying to again get to context

19 of the comment here.

20          So 37 remaining MPINs on 6/23 confirmed to be

21 loaded in NDB, they -- those 37 MPINs, it also is

22 unclear whether we're talking contracts here.  These

23 could simply be providers, the provider records

24 themselves.

25          When we talk about MPINs, we're typically
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 1 referring to a provider record rather than a contract,

 2 specifically.  And he's used "contract" throughout the

 3 rest of these -- he's used "providers" throughout the

 4 rest of the e-mail here.

 5          These could be -- for example, it says

 6 "confirmed to be loaded in NDB."  So -- and then it

 7 says, "Need to correct them in RIMS immediately."  I'm

 8 trying to understand the scenario where they were

 9 missing in NDB but they need to be corrected in RIMS.

10      MR. STRUMWASSER:  Q.  I think you're making the

11 question harder than it needs to be.

12          My question really was, you have no basis to

13 doubt that there were 37 MPINs that needed to be

14 corrected as of the date of this e-mail who ought to

15 have been in RIMS at that -- from June 23rd on."  Do

16 you accept that?  I don't care whether they're

17 contracts or providers; they're MPINs.

18      A.  The only thing I would say is it says "correct

19 them in RIMS immediately."  So, yes, as of August 7th,

20 action needs to be taken on those 37.

21      Q.  And then there are the 85 MPINs that Mr. Feng

22 thought had been termed on 6/22.  You have doubts about

23 the date, but whatever the date is, by August 6, we

24 still don't -- they still have not been reestablished

25 as active on RIMS, correct?  Strike that.  August 1?
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 1      A.  Okay.  The only reason I wouldn't agree is

 2 because it says, "research on the 85 remaining"..."will

 3 be completed tomorrow."  So we're not sure at this

 4 point if all of the 85 or any of the 85 actually need

 5 correction.

 6          I think the implication is, based on the

 7 remaining research, if any are identified, we'd need to

 8 correct those immediately.

 9      Q.  Then we have, "2879 MPINs terminated in NDB

10 from CTN record through the initial one shot."  Do you

11 see that?

12      A.  Yes.

13      Q.  What's the initial one shot?

14      A.  So that was the process that we utilized to

15 actually perform the termination in NDB.  So these --

16 all the active contracts with CTN had to be brought to

17 an end.  So we ran what we call a one shot, which is

18 basically a program that runs directly to update data

19 in the database.

20          And this one shot would have put a contract

21 effective end date of June 22nd, I believe, to each

22 provider in CTN to terminate their contracts because

23 that's the -- they're no longer active in our systems.

24 This termed all the CTN providers in NDB.

25      Q.  So we have two things that we know you did.
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 1 One is you took the CTN data and, in a one shot, termed

 2 all of those providers as of June 22nd on NDB, correct?

 3      A.  Termed their CTN contracts on NDB, correct.

 4      Q.  The other thing did you was you went to the

 5 RIMS database and you brought over data from RIMS to

 6 NDB; is that right?

 7      A.  In the, I believe it was, March timeframe, as

 8 part of the -- if you're talking about this process

 9 where we had the initial reconciliation of demographic

10 information between the databases, yes, we had

11 reconciled the demographics in March of 2006.

12      Q.  So in March of 2006, you bring in data from

13 RIMS to NDB.  And in June of 2006, you bring in data

14 from CTN to NDB, right?

15      A.  Well, we would have -- any maintenance would

16 have -- we continued our CTN maintenance ongoing.  We

17 also continued to -- if we had, for example, a provider

18 that was in RIMS that was not part of CTN, we would

19 have loaded them in NDB in preparation for 6/23.

20          We had a process whereby changes to that

21 provider's information in RIMS were sent and maintained

22 in NDB, so we didn't want that data to get old or

23 stale, if that makes sense.

24      Q.  My question was a lot simpler.  March of '06,

25 you bring in data from RIMS; June of '06 you bring in
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 1 the data on the one shot from CTN, right?

 2      A.  Right.  I just think it's important to

 3 understand that it was March of '06 bring data in from

 4 RIMS but then continue to maintain that data ongoing.

 5 It wasn't a one-time where we did it in March and

 6 stopped.  We brought it in and maintained it.

 7          I think it's also important to note that the

 8 CTN data was -- through ongoing maintenance; we brought

 9 in the CTN data through ongoing maintenance up until

10 June 22nd.

11      Q.  Isn't it true, Mr. Lippincott, that the CTN

12 one shot wound up overwriting data that you brought in

13 from RIMS?

14      A.  The one shot would have simply taken and

15 placed a contract effective end date.  So there's a

16 contract row in NDB for that provider.  It would have

17 been able to identify that as a Care Trust Network

18 contract.  And the one shot would simply put a 6/22/06

19 end date for the effective date.

20          So if we received a claim on 6/23 for that

21 provider as part of the Care -- billing under his Care

22 Trust contract, we would not process against contract.

23 If it came in prior to 6/22 -- because you get claims

24 in for several months after a date of service.  So a

25 doctor could have seen a member on June 22, and then
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 1 that claim may not come in for a month.  So -- but when

 2 it does come in, the system would still reflect that

 3 contract as being active at that time.

 4          So that's what would have been loaded.  We

 5 would not have overlaid any information that we

 6 received from RIMS.  All we were doing is putting an

 7 effective end date to those CTN contract rows.

 8      Q.  Mr. Lippincott, I understand your answer that

 9 you weren't supposed to do that.  But would you agree

10 that the hypothesis that, in fact, the one shot

11 overwrote the termination dates for the RIMS providers

12 improperly, that that would explain much of what we

13 were seeing in Exhibit 949.

14      MR. McDONALD:  Objection, calls for speculation.

15      THE COURT:  Overruled.  If he knows.

16      THE WITNESS:  I think it seems to address Item 3

17 from the e-mail.

18          I'm not sure that the one shot to term the

19 Care Trust Network was the root cause of the issues

20 outlined in 1 and 2.  But I think we're saying here, in

21 Item 3, for the 2,879 MPINs, they were termed in NDB

22 from the CTN record.  That would have been through that

23 one shot.

24      MR. STRUMWASSER:  Q.  Doesn't the possibility that

25 the one shot overwrote data incorrectly also explain
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 1 why we're seeing terms dated June 22?

 2      A.  I feel like I'm -- I'm not -- I feel like I

 3 would be guessing at the answer because I don't know

 4 the specifics of how this all worked.

 5          At that time I would say, if that happened,

 6 that would not be -- that should not have been able to

 7 happen because we should not have picked up any changes

 8 to send on the EPDE file until 6/23.  The one shot is

 9 run on 6/22, so termination should not have been picked

10 up until -- except those that had an effective date of

11 6/23.

12      Q.  But what this does tell us is that, you are

13 right, that EPDE didn't have an error that created a

14 6/22 term; rather, it was one shot that introduced an

15 error in NDB effective 6/22, which EPDE merely

16 dutifully sent down on the 23rd, right?

17      A.  That's where I would disagree with that

18 process because the EPDE would only pick up changes

19 for -- with an effective date of 6/23.

20          The one shot, all those effective date changes

21 would have been 6/22; it should have been invisible in

22 the same way you wouldn't expect EPDE to pick up

23 something that happened on 6/21 or 6/20.  It should

24 only -- the effective was starting to pick up changes

25 on 6/23.
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 1      Q.  Mr. Lippincott, are you saying that the EPDE

 2 only picked up changes to the NDB data?

 3      A.  Changes including termination.

 4      Q.  But the EPDE -- so what was it that took NDB

 5 data on the 23rd that wasn't going to change right

 6 away, was ancient history, but it was on NDB and you

 7 now wanted to put it on to RIMS?  How was that done?

 8 Was that done by EPDE?

 9      A.  I mean, so you're -- adds what -- a new

10 provider added on 6/23 would have been picked up and

11 sent down as well.  I think that that's -- that's what

12 I'm thinking would have been limited to the changes for

13 the day.

14      Q.  One last question.

15          Bottom of the page, "I think our focus needs

16 to move quickly to correct these issues as we now have

17 a better understanding of the issues and magnitude of

18 the discrepancies."

19          Mr. Lippincott, do you agree that, on August

20 1st of 2006, there was a better understanding of the

21 issues than there had been on June 23rd?

22      A.  I would agree that's Mr. Feng's opinion.

23      Q.  I understand that.  But I'm asking you whether

24 you agree with that opinion.

25      A.  I would agree.
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 1      MR. STRUMWASSER:  Okay.

 2      THE COURT:  All right.  Shall we return at 1:30?

 3      MR. STRUMWASSER:  Yes, please.  Thank you.

 4          (Whereupon, the luncheon recess was

 5           taken at 12:09 o'clock p.m.)
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 1                     AFTERNOON SESSION

 2                         ---o0o---

 3          (Whereupon, all parties having been

 4           duly noted for the record, the

 5           proceedings resumed at 1:32 p.m.)

 6      THE COURT:  All right.  We'll go back on the

 7 record.

 8      CROSS-EXAMINATION BY MR. STRUMWASSER (resumed)

 9      MR. STRUMWASSER:  Q.  Good afternoon,

10 Mr. Lippincott.

11          You had errors that were at least attributed

12 to the EPDE feed throughout 2007, right?

13      A.  We did identify errors attributable to the

14 feed throughout 2007.

15      Q.  Now, in early 2007, a deep dive into EPDE

16 issues was conducted, right?

17      A.  There may have been -- I recall -- I don't

18 recall the timing of a deep dive.  That may have been

19 the case.

20      MR. STRUMWASSER:  950, your Honor?

21      THE COURT:  950 is an e-mail with a top date of

22 January 18th, 2007.

23          (Department's Exhibit 950, PAC0895497

24           marked for identification)

25      THE WITNESS:  Okay.
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 1      MR. STRUMWASSER:  Q.  You recall the deep dive

 2 that's being scheduled here?

 3      A.  I don't recollect this specifically.  Clearly

 4 that's the topic of the e-mail exchange here.

 5      Q.  Mr. Rao says in the bottom e-mail, "We're

 6 having an all-day deep dive into EPDE issues on the

 7 25th to review the entire logic and application of the

 8 EPDE into QicLink."

 9          Do you know what about the EPDE logic and

10 application needed to be reviewed?

11      A.  Again, not specifically.  It could be a

12 session to take a look at issues that had been

13 identified and to talk through, ensure understanding of

14 those and develop a remediation plan.

15      Q.  "After this meeting, I expect to have some

16 findings of what's going wrong, suggested corrective

17 actions to remedy and next steps, which I'd like to

18 review with you both," that is to say Ms. McFann and

19 Ms. Shepherd, I gather.

20          Do you have a recollection of what was going

21 wrong in mid January 2007?

22      A.  Not specifically, no.

23      Q.  And do you read this as I do to refer to

24 corrective action plans for the EPDE logic and

25 application?
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 1      A.  I would agree.

 2      Q.  And Ms. McFann has a terse reply.  She says,

 3 "Most definitely."  I gather that means "most

 4 definitely I'm in for the meeting."

 5          Do you attribute any significance to the

 6 emphatic tone of this response?

 7      MR. McDONALD:  Objection, relevance.

 8      MR. STRUMWASSER:  She's a user; she's the customer

 9 here.

10      THE COURT:  I'll allow it.

11      THE WITNESS:  Not specifically, other than

12 she's -- Elena was a good partner, always willing to

13 make herself available to us.

14      MR. STRUMWASSER:  Q.  You forward Ms. McFann's

15 response back to Mr. Rao with a note.  "In case you

16 don't know, Tresa Tovar manages Elena's calendar, and

17 she can set up the time you are requesting."  Do you

18 see that?

19      A.  Yes.

20      Q.  By sending the information just to Ms.

21 McFann's assistant and not to her, Mr. Rao, in the

22 future, would get Ms. McFann's commitment attendance

23 without any e-mail commentary from her, right?

24      MR. McDONALD:  Objection, relevance.

25      THE COURT:  Yes, what's the relevancy?
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 1      MR. STRUMWASSER:  He's trying to never -- to avoid

 2 criticism, internal criticism of the EPDE.

 3      THE COURT:  I'll allow it.

 4          If you know.

 5      THE WITNESS:  I don't believe so.  While, Tresa,

 6 Ms. Tovar, managed Ms. McFann's calendar, she was not

 7 authorized to simply schedule Ms. McFann's time without

 8 her knowledge or approval and an understanding of the

 9 source of the request.

10          This sentence here is simply to say, "Elena

11 has agreed to attend.  So, Harsha, work with Tresa to

12 find a time that works for everyone," not to avoid

13 running anything by Ms. McFann.

14      MR. STRUMWASSER:  Q.  Did you attend this EPDE

15 deep dive?

16      A.  I may have.  I don't recall specifically.

17      Q.  Do you recall whether there were findings

18 coming out of the deep dive about what's going wrong

19 with EPDE?

20      A.  Again, possibly.  I know we -- throughout this

21 process and this period, we were doing root cause

22 identification and continuing to monitor any issues

23 that may have been requiring additional research.

24          So I'm not sure if I can remember specifically

25 items that would have come out of this specific deep
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 1 dive.  Off the top of my head, I do not.

 2      Q.  There was a significant revision to EPDE in

 3 April of '07, wasn't there?

 4      A.  I believe I recall that there was one.

 5      Q.  Do you recall whether the deep dive

 6 contributed to the specifications of that revision?

 7      A.  It's possible.  I don't recall specifically.

 8      Q.  Mr. Lippincott, not talking about 950 now, but

 9 in general, do you recall an issue with erroneous

10 termination of a provider called Interscope Pathology

11 Medical Group?

12      A.  Not that specific provider, I don't recall.

13      THE COURT:  Oh, this is an old one, 476?

14      MR. STRUMWASSER:  Yes, right.  Thank you.

15      THE WITNESS:  Okay.

16      MR. STRUMWASSER:  Q.  Does this refresh your

17 recollection as to the circumstances of the Interscope

18 Pathology Medical Group issue?

19      A.  I still don't recall this specific group's

20 issue.

21      Q.  And do you recall -- do you recognize any part

22 of this exhibit?

23      A.  No, I don't.  I was not copied on this either.

24      Q.  Right.  How about Sharp Medical Group?  Do you

25 recall -- Sharp Memorial Hospital, rather?  Do you
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 1 recall an issue involving Sharp Memorial Hospital?

 2      A.  I don't specifically recall that.

 3      Q.  Do you recall it generally?

 4      A.  I do not.

 5      Q.  Let me see if Exhibit 481 in evidence helps.

 6      A.  Okay.

 7      Q.  Does this refresh your recollection regarding

 8 Sharp?

 9      A.  It does not.  The last two, though, have

10 been -- might be situations that I would have

11 characterized as part of EPDE lore that we talked about

12 earlier this morning.

13          Clearly there's an issue here with both of

14 these providers, but in both cases, it looks like the

15 request is to identify the root cause was this EPDE or

16 something else.

17      Q.  Let's talk about 481 for a second, and not

18 necessarily in the context of Sharp but just the

19 problem that is being described here.

20          Ms. Urbanczyk is saying, in her September 25

21 e-mail, that she had been informed by Sharp that their

22 PPO contract had been canceled as of June 8, '07.  And

23 she says, "CDSWeb that houses the FFS contracts shows

24 the contract alive [sic], and RIMS also shows it active

25 under the '01 record, but the blank record was showing
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 1 as termed."  Do you see that?

 2      MR. McDONALD:  Objection, just because there's a

 3 misstatement.  Mr. Strumwasser used the word "alive"

 4 when it said "active."

 5      MR. STRUMWASSER:  "Active."  Thank you.

 6      THE COURT:  Thank you.

 7      THE WITNESS:  I do see that.

 8      MR. STRUMWASSER:  Q.  What is CSD web?

 9      MR. McDONALD:  CDSWeb?

10      MR. STRUMWASSER:  Q.  CDSWeb?  Even better.

11      A.  To be honest, I really was not that familiar

12 with that application.  I'm gathering it houses the --

13 indicates here, houses the fee-for-service contracts on

14 the RIMS side.

15      Q.  And she says, "I guess all the records have to

16 be active.  Who would have known?"  Do you see that?

17      A.  Yes.

18      Q.  Do you have an understanding of what she's

19 saying there?

20      MR. McDONALD:  Objection, your Honor.  This is the

21 second document now.  Mr. Lippincott is not copied on

22 this document.  I think this is an instance where we're

23 the witness is being asked to speculate about documents

24 he's never seen before.  I don't think this is either

25 probative or adds properly to this the record.
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 1      MR. STRUMWASSER:  If he doesn't know how these

 2 things work, that's fine.  I just -- I would like to be

 3 able to determine that.  That's why I'm asking him

 4 whether he knows what that means.

 5      THE COURT:  I'll allow it if you're asking him if

 6 he knows what that means.

 7      THE WITNESS:  I don't know for a fact the specific

 8 conditions in RIMS required to show the contract as

 9 active or termed.  I can gather from the text here and

10 make a -- you know, make a guess at -- at what it's

11 proposing.

12      MR. STRUMWASSER:  Q.  I'm not asking you to make a

13 guess.  But if you bring to the table here a

14 familiarity with the IT or RIMS issues, I would

15 appreciate your sharing that special knowledge with us.

16      A.  Sure.  Some of the specific IT logic -- I

17 would be speculating to know the specific logic

18 required to reflect a provider as being active or

19 inactive.

20      Q.  Ms. Urbanczyk writes, "Bo Chan confirmed that

21 there were issues with the EPDE feed and some records

22 are being termed out intermittently.  This issue has

23 been raised in the war room meetings but no root causes

24 have been identified."

25          Do you recall a war room issue of this kind in
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 1 September of 2007?

 2      A.  I do recall something to this effect, a war

 3 room issue along these lines in this time period.

 4      Q.  Is it your recollection that, around this time

 5 period, root causes have not yet been identified?

 6      A.  Again, I think we had -- we had examples of

 7 issues being attributed to EPDE that, upon further

 8 research, were actually not the root cause.  The root

 9 cause was actually something else.  And this was the

10 time period where repeatedly issues were attributed to

11 the EPDE process and inappropriately.

12          And for Bo Chan to -- Bo Chan was really

13 not -- as we've talked about this morning, he was in

14 CCI.  I'm not sure that he would have been in a

15 position to confirm issues with EPDE or not.  That

16 would be either IT or the -- or the interface team

17 or --

18      Q.  Is it your recollection at this time that a

19 root cause had not yet been identified?

20      A.  I recall a period of -- having issues that

21 were under research to identify a root cause.  And I

22 also recall at some point a resolution of some of those

23 issues as being not attributable to EPDE.

24          We had, for example, a situation where we

25 identified some RIMS employees still had the ability to
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 1 do direct updates to the RIMS database, which was

 2 really in violation of the process that we had laid out

 3 because whenever -- if the data was to have been

 4 maintained in NDB and autofed down, doing any direct

 5 changes to RIMS would have caused a problem with

 6 that -- would have disrupted that process.

 7      Q.  So let's take that last example.  You have a

 8 process in place to store the data on NDB and then pass

 9 it down to RIMS.  And it was your design that you were

10 going to lock people out of being able to change the

11 demographic data on RIMS itself, correct?

12      A.  Both demographic -- yes, both the demographic

13 data and tying providers to fee schedules.

14      Q.  And if in fact that design was not

15 successfully implemented, that is to say, RIMS claims

16 folks were -- actually had retained the ability and

17 exercised that ability, would that be a shortcoming of

18 the EPDE end-to-end process?

19      A.  I wouldn't characterize it as that, mainly due

20 to the fact that these resources would still have

21 needed to have access to RIMS to maintain the

22 non-California, non-PPO information for the providers.

23 So it's still one database that houses providers who

24 are not yet part of the EPDE process.  Those -- that

25 provider data needs to continue to be maintained.  The
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 1 providers in RIMS California PPO were now part of the

 2 EPDE autoload process.

 3      Q.  So if I put the last two answers together,

 4 what I hear is this:  You had a design in which the

 5 claims people would not have the ability to directly

 6 alter demographic and fee schedule data in RIMS, but in

 7 fact, you didn't implement that because they needed

 8 that capability for non-California RIMS business.  Is

 9 that your testimony?

10      A.  Yes, we implemented it as a policy, not as a

11 lock-out.

12      Q.  Now, Mr. Lippincott, is it not the case that

13 RIMS could identify whether a given provider was a

14 California or non-California provider?

15      A.  I would think that RIMS could identify, yes,

16 whether a provider was a California or non-California

17 provider.

18      Q.  RIMS could also identify which records came

19 down from NDB and which were being maintained solely on

20 RIMS, correct?

21      A.  I believe we had a process whereby, when the

22 update was made by EPDE, it was apparent that that was

23 the last -- that was the source of the update.

24      Q.  Right.  So it was technically possible to lock

25 the claims folks out of the California RIMS data but
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 1 not -- without locking them out of the other states,

 2 correct?

 3      MR. McDONALD:  Objection, lacks foundation.

 4      THE COURT:  Overruled.

 5          If you know.

 6      THE WITNESS:  I don't know that.  My understanding

 7 was that that's not possible, to lock providers out on

 8 a state or product-specific basis.

 9      MR. STRUMWASSER:  Q.  Now I'd like to go back to

10 what you said about the problem in 481.  Strike that.

11          I want to go back to one of your -- your

12 immediately last answer.  You did in fact maintain

13 exclusion tables, right?

14      A.  Yes, we did.

15      Q.  And those exclusion tables were provider

16 specific, right?

17      A.  That's correct.

18      Q.  And those excluded various providers from the

19 EPDE feed altogether, right?

20      A.  That's correct.

21      Q.  But it's your understanding that it was not

22 possible to maintain an exclusion table in RIMS that

23 would lock the claims staff out of specific demographic

24 and fee schedule records; is that right?

25      A.  I'm not aware that that was technically
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 1 possible.  The two are fairly unrelated in that the

 2 exclusion table was a table that the EPDE process would

 3 check each update as it came down from NDB.  If it

 4 found that provider on that table, it would send that

 5 update to the report, versus -- I'm just not an expert

 6 in user login and screen access for an ID to say, if

 7 I'm in the claims department, this provider -- I

 8 can't -- I'm not allowed to bring them up or to modify

 9 them, but I have changed access with other providers.

10      Q.  Every user on RIMS has a set of permissions

11 specific to him or her, right?

12      MR. McDONALD:  Objection, lacks foundation.

13      THE COURT:  If you know.

14      THE WITNESS:  I'm not familiar with the

15 RIMS-specific security -- user security and permissions

16 setup.

17          I would say my experience in general has been

18 that you are able to tie -- at a screen level, give

19 permissions to a user.

20      MR. STRUMWASSER:  Q.  Now let's go back to 481.

21 Let's assume for a moment that, as Ms. Urbanczyk is

22 relating, that it was in fact the case that, in RIMS,

23 all of the records have to be active for the provider

24 to be active.  Do you have that assumption in mind?

25      A.  I have that assumption in mind.
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 1      Q.  And that is in fact what she thinks the case

 2 was as of her e-mail, correct?

 3      A.  It appears to be that's her statement here.

 4      Q.  And let us assume that the EPDE process,

 5 including specifically the feed, had the capacity to

 6 deactivate some of the records and not others.  Are you

 7 with me still?

 8      A.  Sure.

 9      Q.  And that, as Ms. Urbanczyk has laid it out,

10 let us assume that that meant that all of that

11 provider's records were now considered inactive.  Are

12 you with me?

13      A.  Okay.

14      Q.  Let's further assume that the effect of that

15 was to turn off providers who were in fact par

16 providers, right?

17      A.  Okay, in this hypothetical discussion.  Yeah.

18      Q.  And just to be clear here, you'll also assume

19 that, under RIMS, that that condition that we talked

20 about of having to have them all active was of

21 longstanding and that RIMS was functioning

22 appropriately for PacifiCare prior to 2006.  Okay?

23      A.  Okay.

24      Q.  And now let's say that, in the course of the

25 EPDE feed, we've assumed that it had the ability.



16152

 1 Let's assume it did in fact turn off some but not all

 2 of the provider records, inactivated them, which had

 3 the effect, as we've said, of deactivating all of the

 4 provider records.

 5          If that were the case, would that be in your

 6 view -- would that, in fact, be a consequence of the

 7 EPDE end-to-end process?

 8      MR. McDONALD:  Objection, vague, compound --

 9      THE COURT:  Did you understand the question?

10      THE WITNESS:  We're just talking hypothetically?

11      MR. STRUMWASSER:  Q.  Yes.

12      A.  I would answer if the -- if, in the situation

13 as we outlined it, if the -- I guess I'm struggling

14 because I'm not sure of how we'd make assumptions about

15 what should or should not have happened with the

16 process.  If we're saying -- and maybe I did not fully

17 understand the question.  So could we get the last

18 question --

19      THE COURT:  Why don't we take a quick break and

20 then do it again, try again.

21          (Recess taken)

22      MR. STRUMWASSER:  Q.  Mr. Lippincott, let's assume

23 essentially, that Ms. Urbanczyk is correct, that there

24 is this attribute in RIMS such that, if you turn off

25 one of the providers -- one of the records, all of that
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 1 provider's records become inactive.  Are you with me?

 2      A.  "Inactive" meaning "term"?

 3      Q.  Yes.

 4      A.  So, in effect, terming the provider?

 5      Q.  Right.  And that that is happening down at the

 6 RIMS level.  And let us also assume that EPDE was

 7 feeding to RIMS the term of -- at least in some cases,

 8 was feeding terms of one record without intending to

 9 term them all but having the effect of terming them

10 all.  Are you with me?

11      A.  I believe so.

12      Q.  If that were the case, and I understand you

13 don't know whether that was the case or not, right?

14      A.  Okay, right.

15      Q.  But if that were the case, would you consider

16 that the fault of the -- or the responsibility of the

17 EPDE end-to-end process?

18      MR. McDONALD:  Objection, incomplete hypothetical,

19 calls for speculation.

20          And we've lost our feed too.

21      THE COURT:  Overruled.

22          If you know.

23      MR. STRUMWASSER:  Except for the last part.

24      THE WITNESS:  In this situation as you outlined

25 it, if that were the case, if terming of a single
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 1 record would term the entire provider, and it was

 2 determined that EPDE was the process terming one of the

 3 records inappropriately, yes, I would agree that would

 4 be the fault of -- or the responsibility, I believe,

 5 the word you used -- of EPDE.

 6      Q.  And you'll also buy "fault" I gather, then,

 7 too?

 8      A.  That would be the root cause, so we'd want to

 9 take action to correct that situation.

10      Q.  Now, you don't know whether in fact that was

11 the case here, right?

12      A.  That is correct.

13      Q.  If that was the case, this would not be an

14 instance of EPDE lore, in your definition?

15      A.  If that was the case, I would agree that this

16 would not be an example of EPDE lore.  It would have

17 been, in fact, truth.

18      Q.  It appears from this e-mail chain we have a

19 colorful e-mail from Ms. Carter, then we have an e-mail

20 from Ms. McFann that says that -- appears to be the one

21 who's -- I'm sorry.

22          We have an e-mail from Ms. McFann, who appears

23 to be the one who's actually getting this on the EPDE

24 war room agenda.  Is that consistent with your

25 understanding?
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 1      MR. McDONALD:  Objection, calls for speculation.

 2      THE COURT:  Go ahead if you know.

 3      THE WITNESS:  I think she's saying that the war

 4 room would be the forum or the process to research this

 5 issue.

 6          And I would agree with that.  It's possible

 7 that the war room -- in fact, I believe we saw from

 8 down at the bottom e-mail, this issue has been raised

 9 in the war room meeting.  So I think it was already in

10 the war room.  I don't think Elena is getting it into

11 the war room.  She's just stating the war room is where

12 we'll be doing the research here.

13      Q.  Who is Jodi Haddad?

14      A.  She was in network management, reporting to

15 Elena McFann.

16      Q.  Was she staffing the war room?

17      A.  I believe she was a member of the war room,

18 represented California network management on the war

19 room.

20      Q.  Do you recall that there were other instances

21 in 2007 in which PacifiCare-contracted hospitals were

22 being dropped from the online provider directories?

23      A.  I don't recall.  Again, I don't recall that

24 specifically, but I believe the process would be, if

25 they were terminated in RIMS, RIMS is the feed for the
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 1 online directory, so they would, in turn, not appear in

 2 the directory.

 3      MR. STRUMWASSER:  951?

 4      THE COURT:  Correct.  951 is an e-mail with a top

 5 date of March 6th, 2007.

 6          (Department's Exhibit 951, PAC08955463

 7           marked for identification)

 8      THE WITNESS:  Okay.

 9      MR. STRUMWASSER:  Q.  Do you recognize this e-mail

10 chain?

11      A.  It's familiar to me.

12      Q.  Ms. Lewan is describing the problem of

13 contracted hospitals not appearing on the PPO --

14 PacifiCare PPO Web site, right?

15      A.  Correct.

16      Q.  And she's getting complaints from the

17 hospitals about it, right?

18      A.  Yes.

19      Q.  Second paragraph, "Apparently when the

20 hospital records are updated in NDB and it feeds to

21 RIMS, it changes the record to a medical group record.

22 When this change occurs, it drops the hospital from the

23 Web site.  If the record were to be corrected and then

24 update again in NDB, the hospital would again be

25 dropped."  Do you see that?
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 1      A.  Yes.

 2      Q.  First of all, do you know whether that

 3 statement proved to be true?

 4      A.  I believe in certain circumstances, that was

 5 an issue that we did identify with the EPDE feed, this

 6 issue of turning hospital records to group records.

 7      Q.  So this is not an example of EPDE lore, right?

 8      A.  I would agree with that specific statement

 9 that we -- that you read.  However, you know, I would

10 have concern with the statement that NDB is the source

11 of truth for all data.

12          Obviously, it was not the source of truth for

13 all data.  It would have been California PPO

14 specifically.  Seems kind of an overstatement of NDB in

15 this sentence.

16      Q.  Okay.  Now, this reads like a problem that is

17 attributable to a failure from the outset to properly

18 appreciate the relationship between group and

19 individual provider records, the differences in those,

20 between NDB and RIMS.  Would you degree with that?

21      A.  I'm not sure I would agree that it was a

22 failure of misunderstanding the differences between the

23 hospital records and the groups.

24          If I recall this specific issue, the issue

25 occurred when the name of the medical group was



16158

 1 equivalent to the name of the hospital.  And so a match

 2 was being made on the name, and then the update was

 3 made.

 4          So it was more the fact that we had a data

 5 scenario where the names of the group and the hospital

 6 were identical.

 7      Q.  The differences in names, that data scenario

 8 issue, that's something that's supposed to be

 9 anticipated in planning, isn't it?

10      A.  Ideally, yes, that would be identified in

11 planning.

12      Q.  And if it hadn't been, it's something that

13 ought to have been caught in testing before

14 implementation, shouldn't it?

15      A.  The goal of testing would be to correct -- to

16 identify any root cause issues prior to deployment.

17      Q.  Now, so it sounds to me like what you're

18 saying is, this is the situation where you have

19 Dr. John Sutter at the Sutter Hospital.  Is that the

20 conditions that you described?

21      A.  Actually, I think this one's a little

22 different.  So this -- the --

23      MR. McDONALD:  I think can you answer the question

24 as posed.

25      THE WITNESS:  Okay.  Sorry.  I think the situation
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 1 we discussed earlier today was one of the way -- the

 2 difference in philosophy on loading each of the

 3 hospital-based providers in both databases.

 4          This was a different situation, the way I am

 5 reading this, where, when hospital and group names

 6 matched, there was an improper overlay of the

 7 information.

 8      MR. STRUMWASSER:  Q.  Okay.  So, for example,

 9 there is a Century City Hospital.  Are you aware of

10 that?

11      A.  I was not.

12      Q.  Trust me on that.  I'll just represent that to

13 you.

14      A.  I see it here.

15      Q.  And let's just say hypothetically -- I mean,

16 we can make it a hypothetical, but I happen to know

17 that one.

18          And let's assume also that the hospital is

19 called Century City Doctors Hospital.  And there's

20 another, there's a doctors group, Century City Doctors

21 Hospital Medical Group.  Are you with me?

22      A.  Yes.

23      Q.  Is that the circumstance you're talking about

24 here?

25      A.  I believe so.
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 1      Q.  Wouldn't they have different TINs?

 2      A.  They should different TINs, yes.

 3      Q.  But whatever the case is, NDB was getting the

 4 Century City Medical -- the Doctors Hospital Medical

 5 Groups --

 6      THE COURT:  Century City Doctors Hospital --

 7      MR. STRUMWASSER:  Q.  -- Medical Group and the

 8 Century City Doctors Hospital claims paid correctly in

 9 UNET, right?  You weren't having this problem in UNET?

10      A.  That's correct.

11      Q.  And assuming that Century City was -- and the

12 group were both par providers for PacifiCare, they were

13 working okay; as far as you know there was no problem

14 like this before 2006 for the medical center and the

15 group, right?

16      A.  Not in a -- I was not in a position to know

17 whether there were issues, similar issues or not.

18      Q.  And in fact, the -- well, strike that.

19          So this appears to be a consequence of putting

20 NDB records together with RIMS in a way that had an

21 unanticipated consequence of delisting the hospital.

22 Would you agree with that?

23      A.  It's possible.  It would have been certainly a

24 contributing factor in that situation.  That would have

25 resulted and could have contributed to this issue.  So
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 1 there could be -- my point is, there could be other

 2 reasons that a provider would not appear in the

 3 directory, but certainly in this scenario we're

 4 describing here, where the record was updated, a group

 5 record updated a hospital record, that would be --

 6 contribute to that issue.

 7      Q.  So Ms. McFann writes to you and others and

 8 says, "Did something happen with the facility?  This is

 9 going to get" -- "facility part of EPDE?  Are you aware

10 of this situation?  This is going to get ugly very

11 quickly.  Can you help me understand?"

12          And you write back, and you say you are

13 researching with high urgency, correct?

14      A.  Correct.

15      Q.  Is it the case that the research produced the

16 explanation that you've just given us about the match

17 of the names?

18      A.  That's my recollection is that we -- when we

19 were alerted to the issue, we researched the problem,

20 and we did identify a situation where, when the names

21 matched, it was incorrectly updated in the hospital

22 record.

23      MR. STRUMWASSER:  952, your Honor.

24      THE COURT:  952 is an e-mail with a top date of

25 August 31st, 2007.
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 1          (Department's Exhibit 952, PAC0274371

 2           marked for identification)

 3      THE WITNESS:  Okay.

 4      MR. STRUMWASSER:  Q.  Do you recognize this e-mail

 5 chain?

 6      A.  I don't recall this one specifically, but I

 7 see I'm copied here.

 8      Q.  Turning to the last page, 4374, and on 4373 we

 9 see that it is an e-mail sent by Ms. Mimick to several

10 people.  And on 4374, Ms. Mimick is reporting that the

11 programs that update NDB are not synchronized properly.

12 Right?

13      A.  The Emptoris, the programs that update NDB

14 with Emptoris records.  Emptoris is the contract tool

15 that we utilize -- that is utilized on the

16 UnitedHealthcare side.

17      Q.  Right, so Emptoris feeds NDB, right?

18      A.  Correct.

19      Q.  And then the changes to NDB go down to RIMS,

20 right?

21      A.  Correct.

22      Q.  Is Emptoris part of the E2E process for the

23 EPDE?

24      A.  I would not consider Emptoris part of the E2E

25 process.
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 1      Q.  How is it Ms. Mimick is involved in this

 2 problem?

 3      A.  Well, as my integration lead, she would

 4 have -- and as a member of the war room, she would have

 5 been involved in communicating and root cause, leading

 6 the effort to research this issue.

 7      Q.  And when Ms. Mimick says in the first sentence

 8 that, "We confirmed a technical issue with the EPDE

 9 feeds to PHS for E2E," do you agree that the problem

10 that she then discusses is a part of the PHS feed for

11 E2E feed?

12      A.  It appears what happened here -- I would --

13 let's see.

14          Clearly they -- I would agree they've

15 confirmed an issue has occurred.  It seems to be

16 related to the timing of when the various programs are

17 run.

18      Q.  And you would agree that the timing of the

19 various programs that are run, if they have data

20 accuracy significance, are a part of the E2E process

21 that has to be run correctly?

22      A.  Well, I wouldn't define it -- I wouldn't agree

23 that it's part of the process.  I would call it more of

24 a -- what's the -- a prerequisite.  It's certainly a --

25 it's a component.  I'm trying to think of the right
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 1 words here.  I'm sorry.

 2          It has a -- it plays a role in the process.

 3 Not every single process that would potentially update

 4 NDB was included in the scope of the end-to-end

 5 integration process.  They are dependencies.  So I

 6 would call it a dependency to the EPDE process.  What

 7 we defined as the EPDE process started with the EPDE

 8 extract of the daily changes.

 9      Q.  If we were to make a list of the rules for

10 running the EPDE feed, we would have a rule that said

11 make sure we don't run until Emptoris has updated NDB,

12 wouldn't we?

13      A.  I would say we could have that rule or a rule

14 could be stated that Emptoris should run prior to the

15 EPDE feed.  The implication is the two systems need to

16 work collaboratively to get the proper timing.

17      Q.  But the cool thing about your having switched

18 my proposition to a passive voice is we don't know

19 whose fault it becomes if it isn't.

20          My question to you is, if somebody comes to

21 you -- knowing what you know now -- and said, "Here are

22 the rules."

23          And you looked at the rules, and you say, "You

24 know, I notice there's nothing about making sure EPDE

25 runs first.  Shouldn't there be that?"
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 1          And the person who brought it to you said,

 2 "Well, it's really -- we just have to make sure it

 3 happens.  It's not really our problem."  You wouldn't

 4 pat that person on the back and say "good work," would

 5 you?

 6      A.  No.  I would say we need to work together to

 7 get the schedule correct.

 8      Q.  You would want that rule, you would want that

 9 precondition to be written into the rules of the people

10 who are using EPDE to make sure that the rule was

11 complied with, right?

12      A.  I would agree that we need rules written

13 around the timing of each of these different automated

14 processes throughout the night.

15      Q.  See, there you go with the passive voice

16 again.  You would want the part that you're responsible

17 for, the EPDE procedures, to have that as a rule?

18      A.  I would want the part that I was responsible

19 for to have as a rule any dependency applications that

20 needed to run prior to EPDE to state they must run

21 prior to EPDE.

22      Q.  And you would probably want to enumerate which

23 those are, right?

24      A.  Yes.

25      Q.  And Ms. Mimick says in the paragraph
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 1 beginning, "Additionally, we recognize this may have

 2 allowed errors to creep into the CA data," right?  Do

 3 you see that?

 4      A.  Yes.

 5      Q.  And the import of her comment is that these

 6 data may have -- these errors may have crept in for

 7 some time, and we don't know how far back we have to go

 8 to fix them right now, right?

 9      MR. McDONALD:  Objection, calls for speculation.

10      THE COURT:  If he knows.

11      THE WITNESS:  I don't recall a specific issue.

12 However the e-mail states Friday night at 4:00 p.m.

13 they identified this issue.  So it's not clear to me

14 whether this was something that had been happening for

15 quite a period of time or happened this one time Friday

16 night where they had this issue.

17      MR. STRUMWASSER:  Q.  So you think if it had just

18 happened on Friday night and they discovered it on a

19 Friday night, she would have used the phrase "creep

20 into the CA data"?

21      MR. McDONALD:  Objection, argumentative.

22      THE COURT:  If you know.

23      THE WITNESS:  I'm not sure why -- I'm not sure

24 what -- her intended use of the word "creep into CA

25 data."
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 1      MR. STRUMWASSER:  Q.  Okay.  And on the first

 2 page, Douglas Tonto, he's from IT, right?

 3      A.  I believe he may have been CCI as well.

 4      Q.  Okay.  Mr. Tonto says he is going to revisit

 5 the logic associated with April 23, 2007 update to the

 6 EPDE feed in light of this problem; do you see that?

 7      A.  Yes.

 8      Q.  Do you know if the April 23, 2007 update to

 9 the EPDE logic tested for this problem?

10      A.  I don't know if we're talking about the --

11 again, the timing of the Emptoris update and whether

12 that took place before the EPDE load or not, would that

13 have been part of the 4/23 testing.

14      Q.  Right.

15      A.  I do not know.  I think that -- I do recall

16 now Doug Tonto being the individual that we had

17 collectively assigned to research the returned check

18 issue that we were having.

19          So I think that that's why he is -- this first

20 page of the e-mail seems to be moving into the returned

21 check issue, and I believe that's why Doug Tonto was

22 copied here.  But that's it.

23      MR. STRUMWASSER:  Your Honor, I have about a

24 15-minute document.  We can break now or later,

25 whatever your Honor would like.
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 1      THE COURT:  You need a break?

 2      MR. STRUMWASSER:  Whatever you prefer.

 3      MR. McDONALD:  I'm fine with taking a break now

 4 myself.

 5      THE COURT:  All right.  Let's take a break.

 6          (Recess taken)

 7      THE COURT:  Okay.  Back on the record.

 8      MR. STRUMWASSER:  Thank you, your Honor.

 9      Q.  Mr. Lippincott, do you recall that, in 2007,

10 senior management at United was having serious concerns

11 about launching EPDE in the other states because there

12 were so many problems in California?

13      A.  I recall we had concerns with launching EPDE

14 in the other states.  I believe it would have been a --

15 we also had concerns with some of the data structures

16 for the non-California states as well as some concerns

17 about California issues that we'd identified.

18      Q.  The non-California implementation of EPDE,

19 that would have fallen within your portfolio as well?

20      A.  That's correct.

21      MR. STRUMWASSER:  I have an exhibit, and I think

22 I've just outsmarted myself.

23      THE COURT:  It's a new number?

24      MR. STRUMWASSER:  New number.

25      THE COURT:  New number is 953.
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 1      MR. STRUMWASSER:  And I have here for your Honor

 2 and for Mr. Lippincott a redacted version.

 3      THE COURT:  All right.

 4      MR. STRUMWASSER:  So let's make sure that's right.

 5 Yes.

 6      THE COURT:  It's an e-mail with a top date of

 7 August 17th, 2007.

 8      MR. STRUMWASSER:  I have an assortment of

 9 selections for you, Mr. McDonald.  You can have a

10 redacted version or an unredacted version, or I can

11 actually give you both.

12      MR. McDONALD:  I'll take both.  Thank you.

13          (Department's Exhibit 953, PAC0464704

14           marked for identification)

15      MR. McDONALD:  Maybe just so that we understand,

16 the -- we were given two versions, but they seem to be

17 identical.

18      THE COURT:  So on the Page 4706, which is the last

19 page, there are two TINs that are blacked out at the

20 top there.  One's a Sutter TIN, and one is maybe a

21 different TIN -- I'm not sure -- "Enloe" E-N-L-O-E, and

22 they're blacked out.

23      MR. McDONALD:  But doesn't that e-mail also

24 appear -- maybe it was blacked out in the earlier

25 exhibit.
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 1      THE COURT:  I don't think there were any TIN

 2 numbers in the earlier exhibit.  I could have missed

 3 them, but --

 4      MR. McDONALD:  I think it's the same -- which

 5 number is that?  948 that was marked earlier today.

 6 It's the same starting e-mail.

 7      THE COURT:  I didn't see any TIN numbers.

 8      MS. EVANS:  948?  At Page 195403 --

 9      THE COURT:  Okay.

10      MS. EVANS:  Numbers 3, 4 and 5.

11      THE COURT:  I'm sorry.  Again?

12      MS. EVANS:  On --

13      MR. STRUMWASSER:  On the second page.

14      MR. McDONALD:  Yes, it starts at 4705 at the

15 bottom, Item 3.

16      THE WITNESS:  Of 948?

17      MR. McDONALD:  Oh, I'm sorry.

18      MR. STRUMWASSER:  On 948, page ending in 5403.

19      THE COURT:  Okay.  Let's take the TINs out.

20      MR. STRUMWASSER:  You don't care about the suffix,

21 right?

22      THE WITNESS:  I don't believe so.

23      THE COURT:  There's another TIN.  Is that true on

24 the other one?

25      MR. McDONALD:  3, 4 and 5 each have --
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 1      MR. STRUMWASSER:  Oh, yes.

 2      THE COURT:  So on the new one that you've given

 3 me, 4705, there's a TIN at the bottom that I'm also

 4 going to take out.

 5      MR. McDONALD:  And then at the top of the last

 6 page.

 7      THE COURT:  Those are already out.  So there's

 8 three TINs --

 9      MR. McDONALD:  Right.

10      THE COURT:  -- that are out on each of those.  If

11 you see anything else, let me know.  Thank you.

12          I think the witness is ready.

13      MR. STRUMWASSER:  Thank you, your Honor.

14      Q.  I'm just a little bit behind here, sir.

15          So, Mr. Lippincott, do you recognize 953,

16 Exhibit 953?

17      A.  Portions of 953, yes.

18      Q.  Ms. Berkel says in the e-mail towards the

19 bottom of the cover page, "As we are facing EPDE

20 decision date for PPO one for non CA states, I still

21 have heartburn that since we don't have it, have the

22 up-front and downstream processes worked

23 out/sufficiently trained for CA, we will be replicating

24 our difficulties in more states."  Do you see that?

25      A.  Yes, I do.
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 1      Q.  Do you recall hearing this concern from

 2 Ms. Berkel in August of '07 or around then?

 3      A.  Yes, I do.

 4      Q.  Do you agree that, in August of 2007, you

 5 didn't have the up-front and downstream processes for

 6 EPDE worked out?

 7      A.  I would not agree.  I mean, I feel like we did

 8 at that time.  I think Ms. Berkel was not completely --

 9 was obviously not completely clear to Ms. Berkel and

10 others, additionally the reference to the training

11 need.

12          Again, just to be consistent here, I think

13 that this was right in the heart of the EPDE lore

14 period, where there is clearly not full understanding

15 of the process, how it all worked and some of the root

16 cause of some items that were problems with EPDE and

17 some that were not.

18      Q.  Well, is it your position that, at the time

19 that you went live with EPDE in June of '06, that you

20 had the upstream and downstream -- excuse me, the

21 up-front and downstream processes worked out

22 sufficiently?

23      A.  I feel like we did, yes.

24      Q.  Ms. McFann's e-mail at the top, she writes,

25 "the EPDE team is saying, 'EPDE isn't the root cause of
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 1 the X problem.'  When asked what the root cause is, the

 2 answer appears to be, 'we don't know yet.'  I'm not

 3 saying that EPDE is broken, but what I am saying is

 4 that if we don't know the root cause, how do we

 5 definitively rule out EPDE?"  Do you see that?

 6      A.  I do.

 7      Q.  Do you agree that, as of August 17th of 2007,

 8 you didn't know the root cause of the problems that you

 9 were having with EPDE end-to-end process?

10      A.  I would say we knew the root cause of the

11 majority of the problems.  At any given time, there

12 were always new potential issues that were raised that

13 would require resolution, so I wouldn't confidently be

14 able to say we knew 100 percent of every root cause of

15 every issue at this state.  But I would feel like we

16 certainly had the majority of those issues identified

17 at this time.

18      Q.  Were you aware of another problem in 2007 with

19 the EPDE feed causing an update to a single provider

20 record and changing the entire group record in RIMS?

21      A.  I believe I recall an issue along those lines,

22 yes.

23      THE COURT:  Is this a new document?

24      MR. STRUMWASSER:  Yes, your Honor.

25      THE COURT:  954 is an e-mail with a top date of
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 1 October 4th, 2007.

 2          (Department's Exhibit 954, PAC0892782

 3           marked for identification)

 4      THE WITNESS:  Okay.

 5      MR. STRUMWASSER:  Q.  Do you recognize this e-mail

 6 chain, sir?

 7      A.  I'm trying to recall the details here of this

 8 issue.  I recall the issue at a higher level, but yes.

 9      Q.  So you recall the issue but not this e-mail

10 chain?  Is that fair?

11      A.  Correct.

12      Q.  At the bottom of the first page and going on

13 to the next, there's an e-mail from Ms. Buster.  What's

14 her position at this time?

15      A.  She was an integration manager on my team

16 reporting the Sue Mimick.

17      Q.  She reports, starting in the second paragraph,

18 "In a nutshell" -- I should start the section.

19          "Patti" -- I guess that's the third paragraph,

20 second full paragraph on the page.  "Patti, I know Jim

21 Congleton was particularly concerned with the

22 possibility that we were updating contracts for other

23 suffices based on a change to one individual's record,

24 and Poova has confirmed that the logic is built to do

25 just that."  Who is Poova?
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 1      A.  I recall the name.  I believe that Poova

 2 was -- the name is right below there, the full name,

 3 and was a RIMS -- says "RIMS QicLink and CE support."

 4 Contract -- I'm not sure what the CE acronym is.

 5      Q.  How about Claims Exchange?

 6      A.  Sounds like it could be Claims Exchange, yes.

 7      Q.  So would that make him a -- him?

 8      A.  I'm not sure.

 9      Q.  Would that make that person an O&M person in

10 Divina Way's unit?

11      A.  I don't remember.  I just don't recall

12 Poova -- Poova's role specifically.  Let's see here.  I

13 believe he may have been -- may have been in IT.  I

14 don't recall.

15      Q.  And then on the bottom of the first page,

16 Ms. Buster's e-mail says that Poova explained to her

17 that, "The change records came from the EPDE extract

18 and the logic in the auto-upload program uses the CON

19 (contract) record to update both the individual and the

20 'pay to' record.  I explained to Poova that we felt

21 this logic was faulty."  Do you see that?

22      A.  Yes.

23      Q.  Do you understand this matter of the EPDE

24 extract's logic?

25      A.  At a higher level, I believe I do.  I don't --
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 1 I'm not familiar with the technical specifics of the

 2 CON contract record to update the individual and the

 3 pay-to record.

 4          But I do recall an issue with an individual --

 5 changes to an individual record changing a group

 6 record.

 7      Q.  The pay-to, that's the PTI indicator that

 8 we've been talking about occasionally?

 9      A.  I would think not because this is the pay-to

10 record.  PTI was a field that just had a single alpha

11 character in it -- E, G, N -- so I don't think of it as

12 a record as it's reflected here.

13      Q.  So does either RIMS or NDB have a pay-to

14 record?

15      A.  It's -- it's possible that it's referring to

16 the RIMS structure of TIN and suffix and address to

17 create a relationship that represents a provider's

18 doing business at that address.

19      Q.  So it's your recollection that RIMS has a

20 pay-to record that helps keep track of the

21 associations?

22      A.  I'm not sure exactly how it represents that,

23 but I recall there being suffixes tied to addresses and

24 that there was a relationship to indicate a billing

25 address versus place of service address.
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 1      Q.  To the best of your recollection, is

 2 Ms. Buster sufficiently technologically proficient that

 3 she would be using the terms "record" and "field"

 4 rigorously?

 5      A.  I believe, and again I'm not clear on the

 6 timing, but I know that Ethel joined our team later in

 7 the process.  She was a new hire.  She -- I don't

 8 recall the exact timing.

 9          She may have been new to the team and just

10 trying to have a conversation with Poova, and it is

11 possible that she maybe was not be using the terms

12 correctly.

13      Q.  I appreciate that.  Now, the auto-upload

14 program that is being referred to here, that's the PHS

15 auto-upload, right -- PHS autoload?

16      A.  I believe so, yes.

17      Q.  To your knowledge, before this incident

18 occurred that's being recounted in 954, was United

19 aware that there was this potential for a change in one

20 record to change a whole group?

21      A.  I don't believe that we were aware.

22      Q.  Ms. Mimick's e-mail on the first page has a

23 paragraph about halfway down her e-mail that starts

24 "Without better supporting documentation and with

25 evidence of the issue in these examples, we can only
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 1 assume this is happening on a frequent basis,

 2 introducing much error into the claims system.  If we

 3 assume this, it could be a major, show-stopping issue."

 4 Do you see that?

 5      A.  Yes.

 6      Q.  To your knowledge, was better supporting

 7 documentation ever obtained?

 8      A.  I believe so.

 9      Q.  Do you know when it was obtained?

10      A.  I mean, I do not know.  I would have to

11 believe it was shortly after October 4th.  This issue

12 was being dealt with seriously, and we would have had,

13 you know, a high focus on identifying the root cause.

14          And if a step as appears here, identifying the

15 root cause was to get the documentation and to research

16 additional evidence, then my guess is that probably

17 sometime in October that would have been gathered.

18      Q.  And the basis for that is solely the gravity

19 of the problem, right?

20      A.  Well, the gravity of the problem and that

21 really our process was, again, this was, as issues were

22 identified, we took them all seriously.  We put

23 dedicated resources on them to do the root cause

24 analysis and determine what's going on to know whether

25 there is a problem with the E2E load process or whether
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 1 there was something else causing the issue.  So, like

 2 we would have with any other issue, we would have

 3 pursued this urgently.

 4      Q.  The better supporting documentation Ms. Mimick

 5 refers to, do you know what comprised that better

 6 documentation?

 7      A.  I would read this as "give us specific

 8 examples."  I mean, it looks like all that she was

 9 trying to react to was the e-mail from Poova on the --

10 that's mentioned here on the last page and that this

11 alone was not sufficient to conduct a root cause

12 analysis of what happened here.

13          She's asking for additional documentation of

14 the issue so that proper research could be performed.

15      Q.  Above that, Ms. Mimick says, "Bottom line, why

16 would we update a group record in RIMS when only an

17 individual provider record was passed?"  Do you see

18 that?

19      A.  Yes.

20      Q.  I read that to be a statement that Poova's

21 description of the logic at the bottom of the page as

22 described by Ms. Buster was wrong, that Ms. Mimick is

23 agreeing with Ms. Buster that this logic is incorrect.

24 Is that the way you read it also?

25      A.  I would agree that they disagreed with Poova,
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 1 Poova's description of the issue.  But, again,

 2 either -- I think something's being lost in the

 3 documentation here, either Poova's description or

 4 Ethel's recording of the issue, because I think that's

 5 why Sue was asking the question.

 6          I think that the description, I think we were

 7 confused as well about this -- the use of CON record to

 8 update both the individual and pay-to record.

 9      THE COURT:  When you say "Sue" you mean Sue

10 Mimick?

11      THE WITNESS:  Sue Mimick, yes.  Sorry.

12 Ms. Mimick.

13      MR. STRUMWASSER:  Q.  So at the end of the day,

14 when you guys had satisfied yourself you knew what

15 happened, you confirmed that in fact in certain cases

16 changes in individual records was effecting a change in

17 group records?

18      A.  Correct.

19      Q.  Did you confirm that this was actually the

20 logic that had been built into either the EPDE feed or

21 the PHS autoload?

22      A.  We did confirm that that was the way the

23 program was functioning.  It was functioning

24 incorrectly.

25      Q.  Which program are you talking about?
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 1      A.  I believe this was part of an issue in the PHS

 2 autoload program.

 3      Q.  Mr. Lippincott, would you classify this

 4 incident as an item of EPDE lore?

 5      A.  I would not.  I would say this did turn out to

 6 be an actual issue that we took steps to resolve and

 7 remediate.

 8      MR. STRUMWASSER:  955?

 9      THE COURT:  Yes.  955 is an e-mail with a top date

10 November 5th, 2007.

11          (Department's Exhibit 955, PAC0893511

12           marked for identification)

13      THE WITNESS:  Okay.

14      MR. STRUMWASSER:  Q.  Do you recognize this one?

15      A.  I do believe I recall this one.

16      Q.  Ms. Mimick is forwarding to you an e-mail from

17 Mr. Tonto to Ms. Berkel concerning Sharp Medical; is

18 that right -- Sharp Memorial, rather, excuse me?

19      A.  Yes.

20      Q.  He describes a problem under Paragraph No. 2,

21 "General issue - If an update is made to an individual

22 in NDB, unintended changes may be incurred to the NDB

23 Corporate TIN Owner equivalent record in RIMS (Info on

24 Line 18).  For example, terminate an individual

25 provider in NDB and the Corporate TIN Owner info or
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 1 Line 18 data in RIMS for that individual provider may

 2 also be terminated.  This only occurs when separate

 3 information is not sent to update the Corporate TIN

 4 owner."  Do you see that?

 5      A.  Yes.

 6      Q.  Is this the same issue that was just discussed

 7 in 954, or is this a different issue?

 8      A.  I believe this is the same issue.

 9      Q.  Back to No. 1, Paragraph No. 1, the population

10 of providers that are affected here is corporate TIN

11 owner records that have individual records, either

12 providers or facilities, attached and when certain

13 information on the individual differs from information

14 on the corporate TIN owners, such as billing address,

15 fee schedule, specialty, and contract effective dates.

16 So this is a provider who is both an individual and a

17 corporation in RIMS?

18      A.  I believe it's when a provider -- let's see.

19 Where they're part of a group and the group will be the

20 corporate TIN owner, the group would have a record, and

21 the individual provider would also have a record.

22      Q.  And Mr. Tonto explains that he believes this

23 group is the reason Sharp Memorial's contract was

24 terminated on May of '07; do you see that?

25      A.  Says -- let's see.  The original trigger of
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 1 Sharp to terminate is still open and being researched

 2 but that the team concluded this is a related issue.

 3      Q.  Did he conclude, or was that just a working

 4 hypothesis until you finished the research?

 5      A.  I would read this as it was -- appears

 6 related.  They're still researching it to confirm to be

 7 absolutely certain that this is the root cause of the

 8 issue.  A lot of it appears that time has gone by, so

 9 they're having difficulty confirming it, but that seems

10 to be the hypothesis.

11      Q.  And the time that's gone by is from May of '07

12 to November of '07; is that what he's saying?

13      A.  That looks to be the case.

14      Q.  Mr. Tonto to says he can't be sure of the

15 cause because the basis for Sharp's termination is

16 still being researched, and research is hampered by the

17 fact that much of the data is no longer available.  Do

18 you see that?

19      A.  Yes.

20      Q.  Do you know what data was not available?

21      A.  I'm not sure what they would have been

22 utilizing here to perform their research.  You know, I

23 know that -- so here it is November.  They're trying to

24 research a termination that happened in May.  I

25 don't -- I mean, obviously, we're not stating that the
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 1 provider has been inappropriately terminated since May.

 2 I would have to believe that the issue was identified

 3 and corrected sometime after May, and now there's

 4 research being done on that root cause to see if it was

 5 related to this individual versus corporate TIN owner

 6 issue.

 7      Q.  I appreciate that, even the stuff that you're

 8 not sure about.  But I would like to know -- my

 9 question was, what information is it he says he thought

10 he needed?

11      A.  I'm not sure -- I'm not sure what information

12 they would have needed to continue to conduct their

13 root cause analysis here.

14      Q.  When a record goes from NDB via EPDE to the

15 PHS autoload to RIMS, is there an audit trail?

16      A.  Yes.

17      Q.  So as that record that he suspects is the

18 culprit made its journey, there should be a record

19 created at each step along the way reflecting that,

20 right?

21      A.  I believe that to be the case, yes.

22      Q.  There shouldn't be any issue about retaining

23 that record for more than six months, right?  I mean,

24 you will certainly keep those records for more than six

25 months, right?



16185

 1      A.  I'm trying to recall our retention policy on

 2 those changes.  I actually seem to recall that there

 3 may have been a six-month -- there may have been a

 4 six-month policy on retention of records.

 5      Q.  Do you recall whether, at the time of this

 6 e-mail, you were concerned that six months had passed

 7 and you were still -- had not identified a root cause

 8 of the Sharp Memorial termination?

 9      A.  Was I concerned?

10      Q.  Yes.

11      A.  I would think of this as we had an issue in

12 May of '07 that resulted in an inappropriate

13 termination that was at some point caught and

14 remediated that was remaining as an open item for

15 research because we had not been able to determine a

16 root cause and that, when we had encountered this

17 individual -- this issue of individual changes updating

18 corporate TIN changes issue, the thought was maybe this

19 was the root cause of the Sharp issue; let's see if

20 that's the case.

21          So I would have been concerned -- I know that

22 we would have had issues that we were unable to

23 determine the root cause on.  Our research wasn't able

24 to determine the cause of the issue.

25          The fact that it had been six months since we
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 1 had this issue and we had not yet determined the root

 2 cause, I would have been concerned about not finding

 3 the root cause of an issue with -- that was that old.

 4 Yeah, I would agree.

 5          I mean, I would say within one month, if we

 6 couldn't figure out the root cause of an issue, I would

 7 be concerned.

 8      Q.  And you have no basis to assume that the

 9 provider would be paid correctly in November, other

10 than just you're assuming that the matter was

11 remediated promptly, right?

12      A.  That's the way I would read this.  I don't

13 have that specific knowledge, but it appears to be an

14 issue that had remained open but -- because it says --

15 actually, it says it's still open and being researched

16 for root cause.

17          If we were aware of an open issue, we

18 certainly wouldn't have left it nonpar and continuing

19 to pay out of network when it was -- if it was

20 inappropriately termed.

21      Q.  That would be inappropriate itself, to pay on

22 a nonpar basis until you had worked it out, right?

23      A.  Especially if we had confirmed it was an

24 inappropriate term.

25      Q.  Do you know when you figured out that it was
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 1 an inappropriate term?

 2      A.  I don't know.

 3      Q.  Now, the April of 2007 -- you testified that

 4 you recall there was a revision to EPDE in around April

 5 of '07, right?

 6      A.  I believe so, yes.

 7      Q.  And is it your recollection that that revision

 8 was necessary to fix specific logical issues, logic

 9 issues in both EPDE and the autoload program?

10      A.  I don't recall the specific contents of that

11 release.  It would have potentially contained EPDE

12 fixes, autoload fixes, and then some enhancements to be

13 more efficient.

14      Q.  Would it have also put in better controls to

15 ensure that errors in the EPDE process would have been

16 discovered more promptly?

17      A.  It very well could have.

18      Q.  For example, before the April 2007 release,

19 there were no controls in place to ensure that fee

20 schedules that fell out of the EPDE upload process were

21 properly uploaded, were there?

22      A.  I'm not -- I don't recall that that was

23 definitely part of that release.

24      Q.  Do you recall the creation of a grid that

25 listed all the issues that you were having with the
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 1 EPDE feed and upload programs that were going to be

 2 fixed by the April 2007 release?

 3      A.  I would expect that one would have been

 4 developed in preparation for that deployment.

 5      MR. STRUMWASSER:  956, your Honor.  And I'm going

 6 to propose that we give ourselves the rest of the day

 7 off.

 8      THE COURT:  956 is an e-mail with a top date of

 9 April 11th, 2007.

10          (Department's Exhibit 956, PAC0895196

11           marked for identification)

12      THE WITNESS:  Okay.

13      MR. STRUMWASSER:  Q.  Do you recall this e-mail

14 chain?

15      A.  I recall the April release and that we had --

16 this is a -- you know, communication on content of that

17 release.

18      Q.  So you remember the events generally, but you

19 don't recall this e-mail in particular?

20      A.  Correct.

21      Q.  Ms. Mimick's e-mail on the bottom of the first

22 page, she writes to Mr. Rao, "You were going to work

23 with Jess to supply a response by close of business

24 yesterday to describe controls in place to avoid the

25 issues with EPDE trying to change a contract that had a
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 1 newer timeline present?"  Do you see that?

 2      A.  Yes.

 3      Q.  Are you familiar with that issue?

 4      A.  This one is not ringing a bell with me.

 5      Q.  Next paragraph, "Harsha and I talked yesterday

 6 about going through all the items identified for the

 7 4/16 EPDE and upload program fixes and generate a grid

 8 on what the issue was, whether or not it could impact

 9 claims already processed or what controls were in place

10 to ensure the issue did not occur and what we need to

11 do to proactively fix the impacted records prior to the

12 fix being generated."  Do you see that?

13      A.  Yes.

14      Q.  Does that refresh your recollection regarding

15 the grid?

16      A.  Yes.

17      Q.  And the April '07 enhancement was intended to

18 fix those issues that would be listed on the grid,

19 right?

20      A.  That's correct.

21      Q.  And then Ms. Mimick expresses concern that

22 she's seen nothing yet that will go back and address

23 the issues that occurred prior to the 4/16 fix.  "We

24 need to do something proactively to get on top of these

25 concerns if at all possible."  Do you see that?
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 1      A.  Yes.

 2      Q.  Were you aware of anything being done around

 3 this time to go back and address the issues that had

 4 occurred prior to the 4/16 fix?

 5      A.  I'm sorry.  Could you repeat the question one

 6 more time?

 7      Q.  Sure.  Were you aware of anything being done

 8 around this time to go back and address the issues that

 9 had occurred prior to 4/16?

10      A.  Not that I was -- not that I recall.

11      Q.  And Ms. Mimick then sends you another e-mail

12 but only to you.  And she says that, "Harsha now tells

13 me there were no controls in place to ensure these fee

14 schedules got updated in RIMS after falling out of the

15 EPDE upload process.  These controls will be

16 implemented as a part of the 4/16 release.  This is for

17 our inability to update a fee schedule in RIMS that has

18 a new timeline."  Do you see that?

19      A.  Yes.

20      Q.  Is it consistent with your understanding that

21 at this time in April of '07 there were no controls yet

22 in place to ensure that fee schedules got updated in

23 RIMS after falling out of the EPDE process?

24      A.  I believe that that was one of the items that

25 was included in this 4/16 release, so I believe that



16191

 1 there was not a process in place to control for this.

 2           Now, it's important to note that this fee

 3 schedule crosswalk was deployed in March of '07, so

 4 we're talking about, you know, the next month

 5 post-deployment, go-live of the fee schedule specific

 6 functionality.  So this is an update and a control for

 7 functionality that we had employed the month previous.

 8      Q.  So in March of '06, you deploy an expansion of

 9 EPDE to cover fee schedules, right?

10      MR. McDONALD:  Objection.  I think Mr. Strumwasser

11 may have misspoken.  I think he meant March of '07.

12      MR. STRUMWASSER:  Thank you.   March of '07,

13 correct.  Thank you, Mr. McDonald.

14      THE WITNESS:  That's correct.

15      MR. STRUMWASSER:  Q.  And in March of '07, you

16 deployed that without controls to identify records that

17 were getting rejected and not making their way to RIMS;

18 is that right?

19      A.  I don't recall specifically, so I'm trying to

20 maybe refresh myself by getting the context of Sue's

21 e-mail here.

22          Looks like -- at least specifically for

23 instances where we were attempting to update a fee

24 schedule in RIMS that has a new timeline, when that

25 situation was encountered, there was not a control in
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 1 place to -- for that situation.

 2      Q.  What does the phrase "a new timeline" mean?

 3      A.  I think it would be -- to me, it would mean

 4 changing the effective date.  So starting date that fee

 5 schedule would be active, end date of that fee

 6 schedule.

 7      Q.  So if Dr. Kildare has a contract in which his

 8 payment for a certain procedure was pursuant to Fee

 9 Schedule A101 and a fee schedule -- and an agreement is

10 made to extend that to a longer period because maybe

11 it's coming up for expiration, that would be a change

12 in timeline?

13      A.  Well, I would -- I would rather -- let's see.

14 I would say that it's actually a -- that fee schedule

15 could be accessed by more than Dr. Kildare, that there

16 could be multiple providers tied to that single fee

17 schedule.

18      Q.  I find that that's helpful and all that.  But

19 my question to you is, if Dr. Kildare has a contract

20 that says you're going to be paid pursuant to A101

21 until -- through June 30, 2007, and then he and

22 Ms. McFann's people talk and they say, "All right.

23 Here's your new contract.  You're now going to be A101

24 through June of '08," is that a change in timeline?

25      A.  It's not clear to me, and I just am not
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 1 familiar with the specifics on that.  I think it could

 2 be -- either that scenario or it could be the scenario

 3 where the timeline itself is -- I'm sorry, the fee

 4 schedule itself, say 10,000 individual CPT codes with a

 5 related value to each one of those, that that fee

 6 schedule is effective from X date to Y date, that could

 7 have one to many providers tied to it -- so either

 8 scenario.

 9      Q.  I appreciate that.  So let's assume for a

10 second that it's Fee Schedule A101 itself that had a

11 designated shelf life that expired on June 30th, 2006.

12 And now -- I don't know -- somebody there decides that

13 that's now going to live an extra year, so that change

14 is made in NDB.  EPDE picks it up and sends it down the

15 tracks to PHS autoload, right?  Yes?

16      A.  I don't believe that EPDE or the fee schedule

17 crosswalk process actually maintained the set of 10,000

18 values of the CPT codes.  Those were not maintained.

19 So you didn't have a change to Code -- 17th code of

20 A101, that that was not maintained through the EPDE

21 process.  So changes to the fee schedules themselves

22 were not -- were not handled via the EPDE process.

23      Q.  So if in fact it was a situation where we're

24 now going to extend the shelf life of A101 for another

25 year, and there are 10,000 providers who have that as a
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 1 term of their agreement, then that means that 10,000

 2 records have to come down?

 3      A.  I believe that that change, as you described

 4 it, would actually be manually updated in RIMS by our

 5 CCI equivalent on the RIMS side.  They would go in and

 6 maintain that fee schedule change there.

 7      Q.  So what's the EPDE function in this exhibit?

 8      A.  This -- so maybe as we've talked through this

 9 it's refreshing my memory on this, but I believe that

10 this maybe would, as a result, you know, indicate a

11 change more to a specific provider being placed to a

12 fee schedule because the process that was deployed was

13 to say 123 means 456.  And so provider Dr. Smith is on

14 123 here.  Find 123 in the crosswalk.  It's 456 in

15 RIMS.  Tie Dr. Smith to provider 456 in RIMS.  So it

16 was the tying that was automated.

17      Q.  But this problem that we now have is a problem

18 specifically with changes to the timeline or the period

19 of applicability, right?

20      A.  It appears to be what is happening here.

21      Q.  So Dr. Kildare is in fact one of the people

22 who uses 123.  123 is now going to be given another 12

23 months.  So a record comes down from NDB through EPDE

24 saying Dr. Kildare's 123 fee schedule is extended for a

25 year?
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 1      A.  I believe that that's the case, yes.

 2      Q.  And then the problem was that that fee

 3 schedule change was not in fact being made.  There was

 4 some type of a matching error; is that right?

 5      A.  I'm not sure of the specific issue or why.

 6      Q.  Whatever the why was, what was happening was

 7 that the change on Dr. Kildare's record was not going

 8 through to RIMS but instead was being kicked out to

 9 some kind of an error file, right?

10      A.  Correct.

11      Q.  And there were not sufficient controls to tell

12 United, "We've got this error file with all these

13 records in it.  We need to have some kind of a control

14 process put in place because these things are

15 languishing in that control file" -- "in that error

16 file," rather, excuse me.

17      MR. McDONALD:  Objection, argumentative,

18 "languishing."

19      THE COURT:  Overruled.

20      THE WITNESS:  I'm just not sure what -- the

21 specific controls that may have been deployed.  Maybe

22 the grid would indicate the specific controls that were

23 deployed.  I don't recall specifically.

24      MR. STRUMWASSER:  Q.  Okay.  But the two things we

25 do know are that, first of all, there was some control
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 1 needed to avoid this problem from continuing, right?

 2      A.  I would say -- some control was needed to

 3 ensure that the -- yeah, to ensure the fee schedules

 4 got updated in RIMS after they fell out of the process.

 5      Q.  And the second thing we know was that, in

 6 March of 2007, the crosswalk component of EPDE was

 7 implemented without those controls, right?

 8      A.  Without some level of controls, the controls

 9 that were deployed then in the April release.

10      MR. STRUMWASSER:  This is a good place, your

11 Honor.

12      THE COURT:  Okay.

13          (Whereupon, the proceedings recessed

14           at 3:54 o'clock p.m.)

15

16
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 1 Tuesday, February 8, 2011            9:10 o'clock a.m.

 2                         ---o0o---

 3                   P R O C E E D I N G S

 4      THE COURT:  All right.  This is on the record

 5 before the Insurance Commissioner in the matter of

 6 PacifiCare Life and Health Insurance Company.  This is

 7 OAH Case No. 2009061395, Agency No. UPA 2007-00004.

 8          Today's date is February 8th, 2011.  Counsel

 9 are present.  Respondent is present in the person of

10 Ms. Knous.

11          And go ahead.

12                   JOHN ROSS LIPPINCOTT,

13          called as a witness by the Respondent,

14          having been previously duly sworn,

15          was examined and testified further as

16          hereinafter set forth:

17      MR. STRUMWASSER:  Thank you, your Honor.

18      CROSS-EXAMINATION BY MR. STRUMWASSER (resumed)

19      MR. STRUMWASSER:  Good morning, Mr. Lippincott.

20      THE WITNESS:  Good morning.

21      MR. STRUMWASSER:  Let me just jump right into the

22 exhibits, if I may.

23          957?  Is that right, your Honor?

24      THE COURT:  Yes.  957 is an e-mail with a top date

25 of April 12th, 2007.
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 1          (Department's Exhibit 957, PAC0898303

 2           marked for identification)

 3      THE WITNESS:  Okay.

 4      MR. STRUMWASSER:  Q.  So yesterday we were talking

 5 about the online directories.  The topic of 957 is the

 6 print directories, right?

 7      A.  Yes, correct.

 8      Q.  And on 8305, about halfway down there's an

 9 e-mail from Anne Harvey.  Do you see that?  Actually,

10 halfway down is generous.  It starts halfway down, but

11 it's at the bottom of the page.

12      A.  Yes.

13      Q.  She says, "I began the directory review for

14 RIMS PPO/EPO and I don't have a confidence level in the

15 data."  Are you with me on that?

16      A.  Yes.

17      Q.  And then she says, "While we can proceed with

18 the QR for HMO, it makes no sense to look at the RIMS

19 data due to the data corruption that we know exists."

20 And then she goes on to talk about what specifically

21 concerned her at the moment.

22          Is that consistent with your recollection,

23 that there was data corruption problem in April of 2007

24 with the provider information that was going to go into

25 the print directories?
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 1      A.  I'm trying to recall.  I know we had -- we had

 2 two corrections deployed in -- one in March and one in

 3 April of 2007.  So this is now April 11th, 2007.

 4          I don't recall that we had a high level of

 5 known data issues.  I believe, in fact, it looks like

 6 this e-mail was news to me and my team, that there were

 7 concerns about the data and the -- in preparation for

 8 the production of the print directories.

 9      Q.  And she goes on to say, "In the brief review I

10 have done, I have several missing hospitals.  Due the

11 extreme sensitivity of the hospital due to the

12 directory issues we have experienced in the last nine

13 months, we can't rub salt in the wounds."

14          Do you understand that to be related to the

15 online directory issues that we were discussing

16 yesterday?

17      A.  That would make sense to me.

18      Q.  And that was the problem, that there were

19 PacifiCare contract hospitals that were being dropped

20 from the online provider directory, right?

21      A.  Yeah, the issue, as we discussed yesterday,

22 where groups were -- hospitals were being turned into

23 groups and not appearing in the online directories.

24      Q.  And she also says, "We are waiting for the

25 EPDE fix on 4/16 in order to begin to do the cleanup of
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 1 the various Sutter facilities that we know are an

 2 issue."

 3          And you were familiar at that time with the

 4 Sutter issue, correct?

 5      A.  Well, my -- actually, my understanding -- this

 6 surprises me as well.  And it differs from my

 7 recollection in that I'm fairly confident that we had

 8 Sutter -- we handled Sutter outside of the end-to-end

 9 process because of its -- had special requirements.

10 And we did that maintenance manually.

11          So I'm not -- I'm actually -- when I read

12 this, it confuses me because I believe that Sutter

13 would not have been impacted by the end-to-end process.

14 That was my recollection.

15      Q.  Let me see if I can refresh your recollection.

16 It's my understanding that the fee schedules for Sutter

17 were done manually but that the demographics were

18 updated by EPDE.

19          Is that -- does that refresh your recollection

20 as to what was going on?  And specifically I'm talking

21 about what was going on at this time.

22      A.  Yeah.  That is not how I -- that's not my

23 recollection.  My recollection was that, even -- if I

24 recall, the way we identified even records for

25 inclusion in the end-to-end process was we had an IPA
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 1 indicator of 700 tied to the record in NDB.  And I

 2 believe we didn't even have Sutter in IPA 700.  So it

 3 would not have been selected for EPDE demographic

 4 maintenance or contract maintenance.  That's my

 5 recollection.

 6      Q.  And what is IPA 700?  Is that a fee schedule?

 7      A.  It's a contract row on NDB.  A contract row on

 8 NDB has a -- and I forget the acronym for IPA, but it's

 9 a -- it indicates either a type of contract or

10 another -- or some other kind of data indicator.

11          In NDB, we have what we refer to as Y lines

12 and H lines.  H lines are contract lines; Y lines are

13 data lines.  And, again, my recollection is a

14 combination of a Y line in IPA 700 would, say, pick

15 that off for inclusion on the nightly feed to RIMS for

16 demographic maintenance.  And we did not have Sutter in

17 IPA 700.

18      Q.  At the top, near the top of 8305, we have an

19 e-mail from Ms. McFann saying, "Will somebody please

20 help me understand why we would purposely and knowingly

21 go to print on paper directories for RIMS products with

22 data extracted before the 4/16 EPDE fix?  This is

23 flawed logic."  Do you see that?

24      A.  Yes.

25      Q.  And then on the bottom of 8303 and picking up
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 1 on the top of 8304, we have an e-mail from Ms. Moore.

 2 And -- well, actually, I should probably note at the

 3 bottom of 8304, we have an e-mail from Mr. Rao to a

 4 bunch of people.  But he specifically calls out

 5 Ms. McFann.  I don't know who Bob is -- and Ms. Harvey

 6 and Ms. Moore.

 7          And in the Elena line, he says that he was not

 8 aware of the print directory schedule until they saw

 9 Ms. Harvey's e-mail.  And that's consistent with your

10 recollection as well, correct?

11      A.  Correct.

12      Q.  And then Ms. Moore responds and says that they

13 had distributed --that Bob and Prudence had distributed

14 a couple of weeks ago a spreadsheet that had that on

15 it.  Do you see that?  That's at the bottom of 03 going

16 over to the top of 04.

17      A.  Can I read this section really quick?  I

18 skipped this one here.

19      Q.  Sure, absolutely.

20      A.  Okay.

21      Q.  So Ms. Moore is in Cypress, right?

22      A.  I believe she was part of the -- she had come

23 over with the legacy PacifiCare acquisition.  I'm not

24 sure of her physical location.

25      Q.  You see how she talks about how there had been
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 1 a spreadsheet distributed a couple of weeks before,

 2 right?

 3      A.  Yes.

 4      Q.  And she says that there had been a conference

 5 call at the time, apparently, of the spreadsheet, that

 6 had -- in which Mr. Congleton -- there had been a

 7 discussion of the RIMS data, and Mr. Congleton had said

 8 there would be a fix run on 4/16 that would address

 9 many of the issues that had been discovered.

10          And I take it that that conference call and

11 what was said there came as news to you and your

12 people?

13      A.  I believe that to be the case.

14      Q.  And then the second full paragraph on 8304 is

15 that Ms. Moore asked for a draft of the data set.  And

16 she says, "This was the first opportunity network

17 management had to see the true size of the problem.

18 Even if they were to work around the clock to correct

19 the data set, it still would not be fixed in the

20 system, and any changes to RIMS maybe overwritten in

21 the 4/16/07 fix."  Do you see that?

22      A.  Yes.

23      Q.  So who's -- I take it that network management

24 includes Ms. Moore, right?

25      A.  She would have owned directory production.
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 1 So -- actually, provider data integrity is part of her

 2 signature here.  And I don't believe provider data

 3 integrity is actually a part of network management.  I

 4 think that would have been, actually, provider

 5 services, which was a different organize- -- actually,

 6 I believe provider services was more of an Anne Harvey

 7 -- was what Anne Harvey directed.  And I believe Wendy

 8 may have worked for Anne -- provider relations,

 9 provider services.

10      Q.  Whose responsibility was it to ensure that

11 network management was aware -- so I take it, then,

12 from this -- I realize you don't have independent

13 knowledge, but you read this to say that there was this

14 conference call which Mr. Congleton was at and made the

15 disclosure that he made and that at that conference

16 call neither your organization nor network management

17 had an understanding of the scope of the problem?  Or

18 is that not -- am I misreading that?

19      A.  It's difficult for me to say, as I wasn't

20 aware of, you know, part of the conversation.  But I

21 would be surprised if network management did not have

22 representation on that call if they're discussing

23 condition of RIMS data in California in preparation for

24 directory production.

25          Jim Congleton was with NDM, and Wendy was
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 1 obviously there.  And it would be -- I don't have

 2 knowledge, but I would be surprised if network

 3 management wasn't represented on that call.

 4      Q.  Good enough.  Now, I am particularly

 5 interested in Ms. Mimick's e-mail on the first page,

 6 8303, where she says, "I think I am confused."  And I

 7 can always identify with somebody who says that.  "I

 8 thought the fix on 4/16 was only going to fix records

 9 that are being passed by Congleton's team through EPDE

10 from that point forward."  Do you see that?

11      A.  Yes.

12      Q.  And Ms. Mimick was right about that, right;

13 that was what the 4/16 fix was supposed to do?  It was

14 supposed to fix the ongoing process, right?

15      A.  That was my understanding as well.

16      Q.  So, "Without a whole data refresh, how is this

17 4/16 implementation going to help fix these directory

18 issues?" she asks.

19          And that also was a pretty good question,

20 wasn't it?

21      A.  Yes.

22      Q.  And as far as you knew, there was no plan for

23 a whole data refresh, was there?

24      A.  Correct.

25      Q.  So you respond at the top of this page,
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 1 saying, "Wendy's e-Mail is confusing to me as well.  It

 2 appears there is some kind of expectation that huge

 3 data changes are being delivered on 4/16."  And you

 4 say, "I thought it was just a PHS autoload code

 5 change."

 6          Now, am I right, since that time -- we've

 7 talked about this -- that you came to realize there

 8 were changes in both the PHS autoload and in the EPDE

 9 feed, right?

10      A.  In the 4/16 deployment specifically we're

11 talking?

12      Q.  Yes.

13      A.  I believe that was the case.  I don't recall

14 specifically with the 4/16/07 deployment if we had made

15 changes in both.  I think I said yesterday, it wouldn't

16 surprise me that we made changes in both, with the

17 majority being in the PHS autoload module.

18      Q.  And then you are quoting from Ms. Moore's

19 e-mail on the second page, "What is meant by 'this was

20 the first opportunity network management had to see the

21 true size of the problem.  Even if they were to work

22 around the clock to correct the data set, it still

23 would not be fixed in the system, and any changes to

24 RIMS may be overwritten in the 4/16/07 fix.'"  You

25 quote that, then you put in two question marks.
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 1          Did you ever get an answer on that question?

 2      A.  I don't recall if I did.  I was -- I think the

 3 reason I was surprised here was, as Sue and I are in

 4 agreement here that this was -- the code change would

 5 prevent any future occurrences of the issue, my

 6 understanding was that we were doing cleanup of issues

 7 that had been created.  The 4/16 deployment would not

 8 fix those issues, but our ongoing maintenance and

 9 correction, once we had awareness to the issue, would

10 have corrected them and we would be fairly clean.

11          So to hear that they had massive concerns or

12 however she characterized it here, to see the -- just

13 indicating that they would have had to work around the

14 clock to correct the data set and then also, on top of

15 that, to say "changes to RIMS maybe overwritten in the

16 4/16/07 fix," was confusing to me again, because it

17 does seem to indicate there was a misperception that

18 there was going to be some massive data overlay on

19 4/16, which was not the case.

20      Q.  Does this e-mail chain in 957, does this

21 suggest to you that Mr. Congleton was the source of the

22 confusion?

23      A.  It's possible.  And I did read that sentence.

24 And I can certainly see Mr. Congleton indicating,

25 "We're aware of these issues.  We are deploying a fix
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 1 on 4/16 that will address these issues," and -- period,

 2 and that that could be misinterpreted as, "Oh, these

 3 issues will be corrected.  Everything will be cleaned

 4 up."  He was simply stating, "We're going to fix the

 5 problem."  And then I think it was taken to indicate

 6 everything will be cleaned with a massive overlay.

 7      Q.  And you have another good question on the top

 8 of 8303.  I thought -- excuse me.

 9          "As far as I know, as I stated in my earlier

10 e-mail, we are caught up on the billing address issue

11 (billing addresses don't impact directories anyway do

12 they?) and the final EPO one shot would catch us up

13 there."

14          It is true that the billing address issues

15 were not going to -- that that was the focus of the

16 4/16 revision, right, the new release?

17      A.  Yes, that that was one of the corrections.

18 Again, I may be getting the 3/15 and the 4/16 contents

19 mixed.  I know that we did have the billing address

20 issue, and that was corrected in one of those releases.

21 But that billing -- an inaccurate billing address would

22 not appear in a directory anyway; only place of

23 services' addresses would be reflected in a directory.

24      Q.  Do you know whether the directory printing was

25 delayed -- on account of this issue?
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 1      A.  I believe it may have been delayed while we

 2 worked through the -- this issue.

 3      Q.  Do you recall how long?

 4      A.  There's reference in here to a May 1st target

 5 date, I believe.  I don't recall missing a date.  So it

 6 may have been delayed by a couple of weeks.  But I

 7 don't recall moving off of or missing a target date.

 8      Q.  You were in fact having directory issues --

 9 strike that.  You were in fact having address and

10 directory issues well past May of '07, right?

11      A.  It's possible that we would have had some

12 examples of address and directory issues past May

13 of '07.

14      Q.  Now, there was another revision to the EPDE

15 feed process in December of '07.  Do you recall that?

16      A.  I believe so.

17      Q.  And so even after the April of '07

18 enhancement, there were still issues with the accuracy

19 and synchronization of the autoload program and with

20 the accuracy of claims payment, weren't there?

21      A.  I don't recall the specific scope of the

22 December '07 deployment without -- without being able

23 to evaluate a list of enhancements, it would be hard

24 for me to know whether those enhancements had caused

25 any claim issues or any address issues.
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 1      MR. STRUMWASSER:  Help is on the way.

 2      THE COURT:  This is 958.  It's an e-mail with a

 3 date of December 20th, 2007, and attachment, which you

 4 may need a magnifying glass to read.

 5          (Department's Exhibit 958, PAC0890525

 6           marked for identification)

 7      MR. STRUMWASSER:  I actually don't have questions

 8 for you about that spreadsheet.

 9      THE WITNESS:  Good.

10      MR. McDONALD:  In view of the length of the

11 document, do you have particular pages --

12      THE COURT:  He said that he's not going to ask him

13 about the attachment at all.

14      MR. McDONALD:  Right, but there are many more

15 pages.

16      MR. STRUMWASSER:  Yeah, I am going to sort of

17 dabble.  So...

18      THE COURT:  I see.

19      THE WITNESS:  Focus more on the business

20 requirements document that starts on 90533?

21      MR. STRUMWASSER:  Exactly.  And we can do this two

22 ways.  You can leaf through it now, or as we go, each

23 time I ask you a question, you can pause.  Whatever you

24 want to do.

25      THE WITNESS:  Okay.  Let's take a minute to
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 1 refresh myself here.

 2      MR. STRUMWASSER:  Absolutely.

 3      THE WITNESS:  Okay.

 4      MR. STRUMWASSER:  Q.  So just, first of all, with

 5 respect to the cover e-mail --

 6      A.  Yes?

 7      Q.  -- this is from Lisa Hayman.  And she is

 8 transmitting the business requirements document, right?

 9      A.  Correct.

10      Q.  And she says that the enhancements are

11 necessary to improve the accuracy and synchronization

12 of the autoload program, accuracy of claims payments,

13 and minimize/eliminate unnecessary administrative

14 effort.  Do you see that?

15      A.  Yes.

16      Q.  And that's consistent with your recollection

17 now that you've had a chance to look at the document,

18 right?

19      A.  Generally, yes.  I think we -- this is a

20 fairly -- you know, fairly extensive list of

21 enhancements that seems to cover other areas, other

22 states as well.  So, I mean, any of these comments may

23 have applied to all or a subset of the states in

24 question or the -- enhancements in question.

25      Q.  Right.  And so and she says there are a total
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 1 of 15 enhancements, right?

 2      A.  Yes.

 3      Q.  So now if we turn to the BRD, it starts on

 4 5303 [sic].  And we should note in passing that it is

 5 using a template that says "As of June 2005."  Do you

 6 see that?

 7      THE COURT:  I have it as 0533.

 8      MR. McDONALD:  Yes.

 9      MR. STRUMWASSER:  Oh, yes.  I'm sorry, 0533.  I'm

10 sorry.  I misspoke.

11      Q.  And starting on 0534, we have this footer that

12 has a date.  I just want to clarify, that's the date of

13 the template not the date of the BRD, right?

14      A.  Correct.

15      Q.  So now if we turn to 0537 -- excuse me.  Let's

16 do 0538.  We have the "Project Summary," "Background,"

17 right?

18      A.  Yes.

19      Q.  And we see that, "The E2E autoload program

20 for" -- "autoload program for loading EPDE data into

21 QicLink was implemented in June 2006 and modified

22 several times, most recently April 23, 2007," right?

23      A.  Correct.

24      Q.  And is that April 23, 2007, the modification

25 that had been contemplated for April 16?
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 1      A.  I believe that's the case, yes.

 2      Q.  And then it goes on to say that testing and

 3 implementation -- implementing this process for Oregon,

 4 in the course of doing, that several new issues were

 5 uncovered, right?

 6      A.  Correct.

 7      Q.  And, "Many of these issues are causing claims

 8 impact and/or have staffing implications to NDM that

 9 cannot be overcome," right?

10      A.  I see that here.

11      Q.  Now, these are things that you would have

12 known about prior to seeing the business requirements

13 document, right?

14      A.  I would have been made aware of the issues

15 that we had encountered post Oregon deployment.

16      Q.  And then further down in that, actually the

17 last sentence of the paragraph, "Additionally, the CA

18 regulators were very interested in the amount of data

19 discrepancy in our systems and this effort will be

20 utilized to show our efforts toward data discrepancy

21 cleanup."  Do you see that?

22      A.  Yes.

23      Q.  And that's consistent with your recollection,

24 right?  You were aware of the regulatory issues at that

25 time, weren't you?
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 1      A.  I was.

 2      Q.  And, in fact, under 2.3, "Business Level

 3 Goals/Cost Benefits," the second bullet says,

 4 "Necessary step for corrective action in the state of

 5 CA," right?

 6      A.  Yes.

 7      Q.  So in December of 2007, you are in the process

 8 of making changes to the EPDE end-to-end process that

 9 were necessary to progress on compliance with

10 California law, right?

11      MR. McDONALD:  Objection, lacks foundation, calls

12 for a legal conclusion.

13      THE COURT:  Sustained.

14      MR. STRUMWASSER:  Q.  So as of December of 2007,

15 you had been informed that the changes that were being

16 made in this document were necessary for legal

17 compliance, right?

18      MR. McDONALD:  Objection.  Lacks foundation,

19 again, calls for a legal conclusion.

20      THE COURT:  Well, I'll sustain the objection.

21 Don't really have a foundation that he knows anything

22 beyond that was corrective action.

23      MR. STRUMWASSER:  Q.  The term "corrective

24 action," that is a reference to actions taken to comply

25 with regulatory requirements; is that right?
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 1      MR. McDONALD:  Objection, lacks foundation.

 2      THE COURT:  If he knows.

 3      THE WITNESS:  It's unclear to me.  I mean, this

 4 "corrective action" could be -- to me, correcting an

 5 issue would be taking a corrective action to resolve

 6 the issue.  I truly wasn't aware of the specific legal

 7 regulations.  To me, I would read this as we were

 8 taking corrective action to address issues.

 9      MR. STRUMWASSER:  Q.  You did testify that you

10 were aware that there were regulatory issues in

11 California at that time, right?

12      A.  I was aware that there was ongoing discussions

13 with the California Department of Insurance regarding

14 the acquisition of PacifiCare.

15      Q.  Were you aware that the EPDE process had been

16 implicated in some of those discussions?

17      A.  I don't recall that specifically.  More

18 generally concern about the data in the databases, and

19 certainly EPDE autoload process was a tool used to

20 modify data in the database.  I was aware of a general

21 concern of the state of the data in the database.

22      Q.  Above that, in 2.2, we learn in the second

23 sentence that the enhancements will improve accuracy

24 and synchronization.  And the third sentence says,

25 "Many of these issues currently have manual
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 1 workarounds, but the autoload program cannot be

 2 implemented for other states to accomplish repricing

 3 with significant savings without enhancement, unless

 4 extensive addition of FTEs were to occur to implement

 5 the workaround on a broader scale."

 6          Am I correct then that one of the motives for

 7 the December 2007 -- let me give you time to read.

 8      A.  Thank you.

 9          Yes, thank you.

10      Q.  So am I correct, then, that one of the

11 purposes of this revision, the December 2007 release

12 that's contemplated in this document, one of its

13 purposes was to enable United to achieve the cost

14 savings that had been expected from automation that had

15 been eroded from the need to do manual workarounds?

16      A.  I would disagree.  I believe the comment here

17 is referencing our ability to integrate the other

18 states in the -- in our repricing process.

19          And the repricing process was utilization of

20 our PPO 1 application so that when -- if a PacifiCare

21 member were traveling outside of their home state, saw

22 a United in-network provider that would have

23 historically been out of network for PacifiCare, rather

24 than that claim being paid out of network, with the

25 acquisition, we were allowed to have our United
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 1 national network as a kind of a second tier of

 2 providers for the PacifiCare members to visit and take

 3 advantage of the benefits of seeing an in-network

 4 provider.

 5          So it was a savings to both the member and to

 6 our organization as a whole to allow claims for

 7 PacifiCare members seeing these providers to be

 8 repriced against the United national network.

 9      Q.  Mr. Lippincott, PPO 1 was never implemented in

10 California, right?

11      A.  I'm trying to recall.  I don't want to venture

12 a guess at that.

13          I'm sorry.  I can't recall which states would

14 have been ultimately incorporated into the PPO 1

15 pricing process.

16      Q.  So you remember that some states were not

17 implemented on PPO 1, you just don't recall if

18 California was one of them?

19      A.  I don't -- to me, the way I understood the

20 advantage of PPO 1 was to offer that second tier of

21 network benefit.

22          So in the scenario where -- was California

23 turned on to PPO 1, I think it would be a scenario

24 where a PacifiCare member would see a California

25 provider not contracted with either a PacifiCare
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 1 contract or a United contract.  Both those contracts

 2 should have been loaded to RIMS, so I wouldn't think

 3 that there would be any other national -- any other

 4 provider contracts available to those members.

 5          So if I understand -- if I'm recalling the way

 6 PPO 1 worked and was intended to perform, I don't think

 7 there would have been advantage to having California a

 8 part of PPO 1.  So it's possible -- so to your

 9 question, it's possible that there were states that

10 were not converted to PPO 1.

11      Q.  So taking a look at Paragraph 2.2 again, the

12 second sentence, "These enhancements will improve the

13 accuracy and synchronization of the autoload for

14 provider records being added to and modified in

15 QicLink."

16          Now, it's not your testimony, is it, that that

17 only pertained to PPO 1?  I mean, that had benefits

18 that far exceeded any question of possible PPO 1

19 application, right?

20      A.  Correct.  This would have been -- of the 15

21 enhancements, I would believe some were enhancements in

22 the EPDE process unrelated to PPO 1, either for

23 California or non-California states or both.

24      Q.  And then it stays, "Many of these issues

25 currently have manual workarounds."  That was true for
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 1 California; you then had to adopt a number of manual

 2 workarounds in order to implement the EPDE successfully

 3 in California, correct?

 4      A.   Yes.  And in addition, whenever we identified

 5 a new -- any kind of programmatic issue, we took steps

 6 to put a manual process in place, once we were aware of

 7 the root cause, to catch those issues and remediate

 8 them manually until we could get an automated process

 9 in place and correct that.

10      Q.  So I get this sentence that -- this rather

11 long sentence that starts with, "Many of these

12 issues..." to be saying that, "In California, when we

13 implemented this, we wound up having to put in manual

14 workarounds that had costs that were not anticipated

15 that prevented us from realizing the significant

16 savings that we expected."  Do you agree?

17      MR. McDONALD:  Objection, asked and answered.

18      THE COURT:  Overruled.

19      THE WITNESS:  I would disagree.  I think this was

20 intended to say -- to specifically -- this component of

21 it was saying, if we want to expand PPO 1, which is --

22 went to repricing, repricing certainly offered

23 significant savings.  So it says "repricing with

24 significant savings."  So to me, that savings is being

25 specifically tied to repricing in this case.
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 1          If we would have expanded all of the states at

 2 this point without these enhancements, the manual

 3 processes to attempt to maintain the items that could

 4 not be handled through the automated load process would

 5 be -- would be impossible unless extensive addition of

 6 FTEs were to occur.

 7          So it was -- to me this reads less about our

 8 manual processes that were stop-gapped to remediate the

 9 issue until we could get the automation in place versus

10 we're saying we can't expand the repricing, the scope

11 of our repricing and the accompanying significant

12 savings unless we make these enhancements.

13      Q.  Because in order to use the repricing

14 mechanism, you have to have a decent database in place,

15 correct?  RIMS has to be reasonably error free, right?

16      A.  The data needs to be accurate, yes.

17      Q.  And the California experience has been that

18 the data could not be satisfactorily accurate without

19 manual workarounds, right?

20      A.  For the -- yes, for the issues we were aware

21 of where we did have to put manual processes in place,

22 it was necessary to have those processes to have

23 accurate data.

24      Q.  And what this sentence is saying is that, "If

25 we take this show on the road and try and use it in
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 1 other states, the manual workarounds we'll need there

 2 will be so expensive that they'll negate the savings we

 3 would have gotten from PPO 1," right?

 4      A.  I would agree with that, that it was -- the

 5 savings we would have got with PPO 1 would be offset by

 6 the extensive addition of FTEs required to manually

 7 maintain the data.

 8      Q.  Page 0540, Mr. Lippincott.  Paragraph or

 9 Section 2.7, "Project Scope."  "The primary objective

10 of this project is to improve the existing

11 functionality and to correct issues and design flaws

12 that exist in the current EPDE/E2E programs that

13 support the integrity [sic] of providers/contract data

14 and associated" --

15      THE COURT:  "Integration"?

16      MR. STRUMWASSER:  I'm sorry?

17      THE COURT:  "Integration"?

18      MR. STRUMWASSER:  "Integration," thank you.

19      Q.  -- "support the integration," thank you, "of

20 provider/contract data and associated downstream claims

21 impact."  Do you see that?

22      A.  Yes.

23      Q.  Would you agree that, as of December of 2007,

24 that it was apparent that there had been design flaws

25 in the EPDE E2E programs?
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 1      A.  If I can take a minute to review the next

 2 section here.

 3      Q.  Please.

 4      A.  I would agree that this enhancement --

 5 components of the enhancement were to address improving

 6 existing functionality and, in some cases, correcting

 7 issues in design flaws.

 8      Q.  Thank you.  And now let's turn to 0542, where

 9 the business requirements are actually listed -- or

10 they begin.

11          And the description of the current state says,

12 "The existing autoload programs will, in some cases,

13 update or create group records using information in an

14 individual record from the EPDE extract.  This is not

15 meeting existing business needs."  Do you see that?

16      A.  Yes.

17      Q.  And that paragraph would include the problems

18 that we were discussing yesterday with regard to, for

19 example, terming a group or a facility when there's a

20 change in one provider's record, right?  That's one of

21 those examples of that?

22      A.  I believe that -- my recollection is that that

23 issue yesterday was a different issue that had already

24 been resolved at this time.  And this is actually

25 referencing a slightly different scenario.
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 1      Q.  What is the scenario that you think this is

 2 referencing?

 3      A.  I believe that this was an issue where, in

 4 certain circumstances, updates that were made to an

 5 individual record, that individual was part of a group,

 6 there were -- it would result in an inaccurate update

 7 to the group record, again, in certain specific

 8 instances.

 9          But I believe that this was limited to

10 individuals in groups and the way that those updates

11 were handled.  I believe that this was different than

12 the facility issue we discussed yesterday.

13      Q.  Okay.  So we have identified at least two

14 instances in which the relationship between an

15 individual provider and a group in which he or she may

16 be practicing or a facility through which he or she may

17 be practicing was resulting -- was not being accurately

18 handled by the EPDE E2E process at the time of -- at

19 the time the process was turned on, right?

20      A.  Well, it's unclear to me when either one of

21 these issues may have manifested itself.  It's very

22 possible that some of these issues would have been

23 introduced with a code change made to correct another

24 area.  Sometimes you fix one area of a program, and it

25 introduced unexpected results in a different area of
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 1 the program.

 2          So without understanding that we had this

 3 specific issue and had identified it all the way back

 4 to June 23rd of 2006, I would say that it's possible

 5 this issue was introduced later in the process.

 6      Q.  Regardless of when the actual erroneous code

 7 was written, would you agree that, in the months

 8 preceding June 23, 2006, there were aspects of the

 9 individual provider versus facility or individual

10 provider versus group relationship that were not fully

11 understood by June 23rd, 2006?

12      MR. McDONALD:  Objection, vague.  Fully understood

13 by whom?

14      MR. STRUMWASSER:  Q.  By the people engaged in the

15 design and implementation of EPDE process.

16      A.  We did have -- we did identify some of the

17 issues that we've discussed here.  It's -- I wouldn't

18 agree necessarily that it was a result of a

19 misunderstanding of the way that the process between

20 the databases worked.

21          There's multiple points in a system

22 development process where an error could be introduced.

23 It could be misunderstanding on the front-end and not

24 fully reflecting that accurately in a business

25 requirement.  It could be translation from the business
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 1 requirement into the technical specification.  It could

 2 be incorrect coding by the developer to not code to

 3 spec.  And it could be an error introduced -- as an

 4 unintended result of a subsequent correction.

 5          So the fact that we had an issue, to me,

 6 doesn't necessarily mean I would immediately assume it

 7 was because of a misunderstanding up front.  It could

 8 have been introduced in any of those steps.

 9      Q.  I'm not sure I heard a yes or no answer, so

10 I'm just going to pose my question again and ask for

11 that.

12          Would you agree that, in the months preceding

13 June the 23, 2006, there were aspects of the individual

14 and group relationship that were not fully understood

15 by June 23, 2006, among the designers and implementers

16 of the EPDE process?

17      MR. McDONALD:  Objection, vague.  "Any aspects"?

18 So there were --

19      THE COURT:  Of the relationship between?

20      MR. STRUMWASSER:  Q.  Groups on the one hand and

21 individuals on the other.

22      THE COURT:  I'll allow it.

23      THE WITNESS:  I really can't agree or disagree

24 with that statement.  I'm not aware if there were

25 misunderstandings specifically.
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 1      MR. STRUMWASSER:  Q.  You introduced the word

 2 "misunderstanding," and that has an implication that

 3 somebody had an understanding and that was wrong.  And

 4 that certainly is one possibility.

 5          But I also wanted to include within my

 6 question the possibility that the designers simply

 7 didn't focus on this, that they had a simple-minded

 8 view, "Here are the docs.  We're going to move them

 9 over there," and that the complexities of the

10 individual provider to his or her professional setting,

11 not were understood and understood wrong but may even

12 have not been understood and appreciated at all.

13          Would you agree that, as of June the 23, that

14 there was -- that there were aspects of those

15 complexities that were not sufficiently understood?

16      MR. McDONALD:  Objection.  Your Honor, I think the

17 relevance of what Mr. Lippincott's ability to speculate

18 about what individuals understood or misunderstood as

19 of June of '06 isn't pertinent to this proceeding.

20      THE COURT:  I'm not sure what the relevancy is.

21      MR. STRUMWASSER:  This is the witness that they

22 brought in to say, "No, we planned EPDE fine," and put

23 it up on the screen.

24          And I believe the evidence is showing that

25 there were a lot of problems that were created by a
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 1 failure to appreciate the complexities of the

 2 relationship and that it was not properly planned.

 3      THE COURT:  Okay.  Can you read it back?

 4          (Record read)

 5      THE COURT:  By his group?

 6      MR. STRUMWASSER:  Of the group versus individual

 7 practitioner relationships.

 8      THE COURT:  No, I mean not fully understood by his

 9 group?

10      MR. STRUMWASSER:  By the designers and

11 implementers of EPDE.

12      THE COURT:  I'll allow it.

13      THE WITNESS:  I cannot agree with that statement

14 because there were multiple points in the system

15 development process where these issues could have been

16 introduced, and they are not necessarily a reflection

17 of misunderstanding.

18          Or -- I'm sorry, you did not say

19 "misunderstanding."  But of the scenario that you --

20      MR. STRUMWASSER:  Q.  Lack of understanding.

21      A.  Yes, lack of understanding.

22      Q.  Mr. Lippincott, I just want to make sure I

23 have your position on the record.

24          Is it your opinion that the complexities of

25 the group versus individual relationship were fully
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 1 understood by the design and implementation personnel

 2 on June 23, 2006?

 3      MR. McDONALD:  Objection, vague.  "Fully

 4 understood"?

 5      THE COURT:  I'll allow it.

 6      THE WITNESS:  I don't feel like I can agree with

 7 that statement either.  I'm just -- I don't feel like I

 8 can state whether those -- that entire group of

 9 business and IT either fully understood or did not

10 fully understand all of the complexities of the

11 relationships between the groups and individuals

12 between the databases.

13      MR. STRUMWASSER:  Q.  You just don't know?

14      A.  I don't know.

15      Q.  Fair enough.  Now, I want to go back to this

16 question of the possibility that it was introduced

17 later.  Let's say that, in the design process sometime

18 in the spring of 2006, designers said, "You know, this

19 is really a complicated relationship.  We've got docs

20 that are by themselves; we've got docs that are in

21 hospitals; we have docs that are in groups.  And I'm

22 not sure that that relationship is represented in NDB

23 the same way those relationships are represented in

24 RIMS."  Do have my assumption in mind?

25      A.  Yes.
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 1      Q.  "And we need to be really careful not to screw

 2 up those actual relationships in the EPDE process."

 3 Are you with me?

 4      A.  Yes.

 5      Q.  In the course of implementing the initial

 6 programs, the June 23 package, they would have been

 7 generating documentation describing file structures,

 8 program logic and processes that would reflect those --

 9 that recognition, wouldn't they?

10      MR. McDONALD:  Objection, incomplete hypothetical,

11 assumes facts not in evidence, lacks foundation.

12      THE COURT:  Overruled.

13          If you know.

14      THE WITNESS:  There are -- they would be

15 completing documentation per our system development

16 life cycle that was in place for IT programs at that

17 time.

18      MR. STRUMWASSER:  Q.  Right.  And those kinds of

19 questions, questions about file structure, program

20 logic and the complexities of the relationships, are

21 exactly the kinds of relationships and information that

22 would go in those program documents, right?

23      A.  I would agree.

24      Q.  And in fact, one of the purposes of that

25 program documentation is to facilitate and enable



16234

 1 software maintenance that does not introduce new

 2 errors, correct?

 3      A.  That could be one possible use of those

 4 documents.

 5      Q.  I mean, isn't it the case that program -- the

 6 software maintenance is a major purpose for project

 7 documentation?

 8      A.  Correct.

 9      Q.  So if in fact some -- somebody came in after

10 June 23, '06, and made a change to EPDE coding or PHS

11 autoload coding, whatever in that process, without

12 understanding the complexities, either the program

13 documentation was flawed, or the programmer -- the

14 controls on the programmer were insufficient to make

15 sure that he or she actually looked at the

16 documentation, right?

17      A.  I'd say that's one example of what could

18 introduce an issue.  It could be simply an error in the

19 actual -- there could be full understanding of the

20 relationship, full review of the documentation, yet

21 still an incorrect translation into actual programming

22 code.

23      Q.  A typo?

24      A.  A typo would be one example.

25      Q.  Okay.  Now, isn't detection of an error like
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 1 that in a software modification due to a typo, isn't

 2 that precisely the kind of thing you're supposed

 3 identify in testing before the go-live?

 4      A.  Certainly a typo would be something that would

 5 be caught in testing.

 6      Q.  And just to go back, to take us back to

 7 Exhibit 457 -- 958.

 8      THE COURT:  Where are we going?

 9      MR. STRUMWASSER:  958.  Am I right about that?

10      THE COURT:  958 is the business --

11      MR. STRUMWASSER:  Yes, thanks.

12      THE COURT:  -- requirements that we're discussing.

13 On Page 0542?

14      MR. STRUMWASSER:  Right.

15      Q.  And if we continue on to 905 --

16      THE COURT:  I don't think so.

17      MR. STRUMWASSER:  90543?  I picked up an extra

18 digit.

19      THE COURT:  Sure, next page.

20      MR. STRUMWASSER:  Q.  The next page.  We see that

21 the problem that is described on the preceding page

22 about the group records and individual records is

23 identified as a critical priority, right?

24      A.  Yes.

25      Q.  That's the highest priority, right?
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 1      A.  Yes.

 2      Q.  Continue on 0543.  The next problem is add

 3 EOR/EPO Network records when OWN suffixes are added or

 4 reinstated.  Is that something that is related to the

 5 prior item, or is that a different item?

 6      A.  "Add EOR/EPO Network records when OWN suffix

 7 is added or reinstated."  I believe it's new -- marks

 8 the start of a new item here.

 9      Q.  And where was that functionality to be added,

10 in EPDE or PHS autoload or someplace else?

11      A.  I believe this was the PHS autoload.

12      Q.  Again, critical priority, right?

13      A.  Yes.

14      Q.  And then we have -- the next one is, "Populate

15 the effective date of adds/reinstates to the effective

16 date of the contract."  Do you see that?

17      A.  Yes.

18      Q.  And says, "The current state is that the

19 program is not autoloading the correct effective date

20 when a record is added or reactivated."  Do you see

21 that?

22      A.  Yes.

23      Q.  Is that the timeline problem that we had been

24 discussing yesterday?

25      A.  I don't believe so.  The timeline issue from
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 1 yesterday was to have been corrected in what apparently

 2 became the 4/23 release.  This is specific to Oregon,

 3 appears specific to the expansion of -- into the

 4 non-California states here.

 5      Q.  Well, is this specific to Oregon, or is merely

 6 Oregon is an example of a problem that is endemic to

 7 the EPDE feed itself?

 8      A.  I believe in this case it actually was

 9 specific to Oregon because the date that we deployed

10 the Oregon pilot was 10/1/07.  And what the autoload

11 program was doing here was, for -- the 10/1 date would

12 only have been applicable to -- or impacted the Oregon

13 maintenance.  And it was incorrectly taking that

14 deployment, that initial load date for the Oregon

15 contracts, and maintaining it as an effective date to

16 the contract.

17          Obviously 10/1/07 had nothing to do with

18 actual effective dates of contracts in Oregon.  That

19 was simply the date that we deployed EPDE for Oregon.

20      Q.  So it's your recollection that, in fact, there

21 was no problem with -- in California RIMS, for example,

22 with confusing the load date of a new contract with the

23 effective date of the contract?

24      A.  I don't believe that was -- that that was an

25 issue that was corrected by this deployment here.
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 1      Q.  Was it an issue?

 2      A.  I'm -- it may have been an issue.  I think I'm

 3 just thinking of the timeline issue that was corrected

 4 in April.  So it would have been an issue in April that

 5 was corrected.

 6          I don't believe we had an issue for California

 7 here in December of '07 with timelining of contracts.

 8      Q.  And below that, "Fix the defect creating

 9 unknown specialties."  And that is an issue in which a

10 known defect in EPDE coding logic wound up replacing a

11 valid specialty code for the provider to an unknown

12 type of specialty, right?

13      A.  Yes.

14      Q.  And that would, among other things, affect the

15 directories, right?

16      A.  Correct.  Potentially could impact

17 directories.

18      Q.  Now, the priority here is, "Should be

19 addressed as a break fix."  What does that mean?

20      A.  I believe that the term "break fix" would

21 refer to an issue that was -- I'm trying think of the

22 terminology here for break fix.

23          Typically, I would think of that as a warranty

24 item.  So it was a bug that was discovered shortly

25 after deployment, or something was found and not worked
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 1 to spec.  And there was a period where we -- where that

 2 error would be corrected under warranty.

 3          Now break fix was slightly different than

 4 warranty, I believe, but it's -- I think it was

 5 something -- something related to a programming error,

 6 so it should be corrected under that initiative.

 7      Q.  The bottom of 0544, we have the issue

 8 described as "Candidate for Term Report."  Says, "The

 9 current candidate for termination process identifies a

10 set of providers that may (or may not) be eligible for

11 termination."  Do you see that?

12      A.  Yes.

13      Q.  So as of the December '07 period, we have

14 something called a candidate for termination, right?

15      A.  Yes.

16      Q.  Am I correct that you had been having so many

17 problems with the automatic termination that you

18 replaced the EPDE automatic termination system with a

19 system in which the records that you thought you were

20 going to want to terminate were identified as

21 candidates and somebody took a look at those?

22      A.  Well, we -- this was a process we had a -- if

23 we go back to the initial checks and balance on --

24 sorry --

25      Q.  5486?
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 1      A.  5486, yes, we --

 2      Q.  What page are you on?

 3      A.  It's Page 7.  We had the candidate for

 4 termination fallout report that had been in place for

 5 some -- since deployment.  This is an enhancement to

 6 refine the candidate for term report to -- I think

 7 we've talked about this previously, where there were

 8 many false positives or items falling to the candidate

 9 for term report that ultimately did not even need to be

10 researched or there was no issue -- upon research, no

11 issue.

12          This was to make that report more efficient

13 and refine the number of providers appearing on the

14 candidate for term report so that they could be worked

15 more efficiently.  So this is not introducing a new

16 report.  This is an enhancement to this existing

17 candidate for term report.

18      Q.  So on June 30th, 2006, if an EPDE record came

19 down the trail and it indicated that a RIMS record

20 should be termed, the EPDE PHS autoload process would

21 actually term that record, correct?

22      A.  On a termination, it would have fallen to the

23 candidate for term report for review and confirmation.

24      Q.  Before the record was termed?

25      A.  That's correct.
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 1      Q.  But we have lots of records that were termed

 2 incorrectly, right?

 3      A.  That is correct.  We had examples of incorrect

 4 terms.

 5      Q.  So these were records where the feed said

 6 "term this record."  It was not automatically termed.

 7 It went into a report.  And then coming out of that

 8 report, it was still termed?

 9      A.  Actually, what we had were processes that

10 would result in a provider appearing termed that should

11 not have been termed.  So those were not appearing on

12 the candidate for term report.  It was a flaw in the

13 programming logic that would, for example, update the

14 wrong row of the provider, resulting in the provider

15 appearing to be termed incorrectly.

16          So it was other processes that would result in

17 this incorrect termination.

18      Q.  So this enhancement had to do with simply

19 making the report less cumbersome, less bulky?

20      A.  Correct.

21      Q.  On 0545, we have the current hospital --

22 currently the hospital affiliation records are

23 categorized as fatal errors.  Do you see that?

24      THE COURT:  It says, actually, "Currently the

25 hospital affiliation errors are categorized as fatal
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 1 errors."

 2      MR. STRUMWASSER:  Thank you, your Honor.

 3      THE WITNESS:  Yes.

 4      MR. STRUMWASSER:  Q.  And the description is,

 5 current state is, "When the E2E Autoload program" --

 6 and "E2E Autoload program," that's PHS autoload, same

 7 thing?

 8      A.  I would say yes.

 9      Q.  When it "encounters an EPDE record that has a

10 Hospital Affiliation Error because it is not on the

11 crosswalk, it is categorized as a Fatal Error,

12 populated on the Fatal Error Report, and is not loaded

13 to QicLink."  Do you see that?

14      A.  Yes.

15      Q.  So this problem could result in hospitals that

16 are contracted with PacifiCare not being loaded to

17 RIMS; is that right?

18      A.  No.  This would have -- the fatal error report

19 would have been worked daily as well.  So this would

20 simply have resulted in a manual step that we were

21 hoping to have automated here.

22          So this is -- it should have automated this

23 step, and it was resulting in us having to take a

24 manual step to correct it.

25      Q.  At the bottom of that page, "Do not update
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 1 CONS 1099 field," it says, "Currently the autoload

 2 programs update the CONS 1099 field with the same value

 3 as the Print checks to field.  This is not correct.

 4 The EPDE extract does not include data which allows us

 5 to enter the contract [sic] value."  Do you see that?

 6      MR. McDONALD:  "The correct value"?

 7      MR. STRUMWASSER:  "The correct value," thank you.

 8      THE WITNESS:  Yes, I see that.

 9      MR. STRUMWASSER:  Q.  Do you have your copy of

10 Exhibit 954 there?

11      A.  Yes.

12      Q.  The subject of this was the problem of

13 updating contracts for other suffixes based on a change

14 to one individual's record, right?

15      A.  954 we're talking about?

16      Q.  Yes.

17      A.  Okay.

18      Q.  Actually, let me just to help along here.

19 Bottom of the first page, "In a nutshell" -- this is a

20 conversation that Ms. Buster had with Mr. -- oh, I

21 should never have started that sentence -- with Poova.

22 And she says, "In a nutshell, he explained that the

23 change records came from the EPDE extract and the logic

24 in the autoload" -- "auto-upload program uses the CON

25 (contract) record to update both the individual and the
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 1 pay to record.  I explained to Poova that we thought

 2 this logic was faulty."  Do you see that?

 3      A.  Yes.

 4      Q.  And my question to you is, is the item at the

 5 bottom of 0545 the correction to this problem that was

 6 identified in 954, in Exhibit 954?

 7      A.  Well, I'm not clear that I ever fully

 8 understood the issue described in 954.  I feel fairly

 9 confident that this issue is a different issue.

10          The CON referred to in 954 seems to be

11 referencing a contract record, which would be -- which

12 I believe the author is indicating should be a type of

13 record that would come across on EPDE.

14          This is a specific field related to 1099

15 production for tax purposes.  We do 1099 processing at

16 the end of the year to produce the tax statements.  And

17 this seems specific to that -- to an individual field

18 here.  So I believe they are unrelated.

19      Q.  So this problem is that the 1099s were going

20 out to the wrong address or -- excuse me -- that the

21 checks were going out to the wrong address because of

22 the contents of the CON 1099 field?

23      MR. McDONALD:  Objection, no foundation.

24      THE COURT:  I don't think that's what it says.  If

25 you want to ask him what it says, that's fine.
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 1      MR. STRUMWASSER:  I was asking him whether that's

 2 the case.

 3      MR. McDONALD:  Should be tied to something we've

 4 read in this document.

 5      THE COURT:  Yes.  I don't think that's what it

 6 says.

 7          Can you tell me what you think that says?

 8      THE WITNESS:  It appears that we -- my

 9 understanding here is that we had a -- we were

10 populating a field with incorrect information and that

11 actually the field was not even utilized for IRS

12 reporting or production of the 1099s.  So we wanted to

13 stop the update with this invalid data.

14          I see it's categorized as low priority.  So my

15 guess is that this certainly would not have had claims

16 directory or contract impact.

17      MR. STRUMWASSER:  Q.  At the bottom of 0547, we

18 have, "Change Directory Indicator Processing."

19 Continuing on to the top of 0548, there's a directory

20 indicator that indicates what the phone number should

21 be for the directory -- in the directory for the

22 provider?

23      A.  I'm sorry.  Could you repeat the question?

24          (Record read)

25      THE WITNESS:  Correct.



16246

 1      MR. STRUMWASSER:  Q.  So we have a situation in

 2 which the directories were printing the wrong phone

 3 number; is that -- for these providers; is that right?

 4      A.  I believe in these certain circumstances,

 5 described here, there was a possibility that the

 6 improper phone number was printed to the directory or

 7 potentially additional phone numbers that were

 8 extraneous were printed in the directory.  And this was

 9 to correct that situation.

10      Q.  And that there were not phone numbers for each

11 place of service?

12      A.  I don't recall specifically.  It's possible

13 that it would result in a place of service not having a

14 phone number.

15      Q.  And then secondly, "We do not want to load the

16 secondary specialty...if the directory indicator for

17 this secondary specialty is 'N,'" the directory "N"

18 meaning there is no secondary specialty?

19      A.  "N" meaning do not populate.  In certain

20 circumstances, providers would provide us with a phone

21 number maybe for business purposes but they would not

22 want that phone number to appear in the directory.  So

23 this would be an "N," saying we's store the phone

24 number but, no, do not have this phone number appear in

25 the directory.
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 1      Q.  There's a reference here to secondary

 2 specialty.  So isn't it the case then that the phone

 3 number would show up for the providers in the section

 4 of gastrointestinal specialists, if that was his or her

 5 primary; and if he had a secondary specialty of

 6 cosmetic surgery, that the phone number would not print

 7 correctly?

 8      MR. McDONALD:  Objection, calls for speculation.

 9      THE COURT:  If he knows.  But I don't think --

10      THE WITNESS:  If they've told us, "Don't show this

11 phone number," we would load an "N," and we should not

12 print the phone number.  And there was a chance that

13 that phone number was printing.

14      MR. STRUMWASSER:  Q.  What's the function of the

15 reference to secondary specialty?

16      A.  I think if -- if the -- I believe if the

17 secondary specialty would have been a "yes," we would

18 want to have -- we would want to load that phone

19 number -- to be honest, I'm just speculating here.  I'm

20 not really sure of what -- I don't recall specifically

21 what this would have -- how this would have pertained

22 to the secondary specialty.

23      Q.  Okay.  Just if you know, would providers give

24 that level of detail to PacifiCare -- excuse me, to

25 United, saying, "Here's my phone number for my primary
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 1 specialty, but don't use this for my secondary

 2 specialty"?  Is that information that is collected?

 3      MR. McDONALD:  Objection, calls for speculation,

 4 lacks foundation.

 5      THE COURT:  If you know.

 6      THE WITNESS:  I believe that they would.  They

 7 would tell us, "Here's my phone number for my primary

 8 specialty.  Here's my phone number for my secondary

 9 specialty, but I don't want to be published in your

10 directory for my secondary specialty," or, "I don't

11 want this phone number to appear.  I want to use this

12 for a business reference phone number."  Those are

13 possible scenarios and we would load that into NDB.

14      MR. STRUMWASSER:  Q.  Whatever these issues were,

15 they were considered critical, right?

16      A.  It was critical that we get the phone numbers

17 printed in the directory correctly, yes.

18      MR. McDONALD:  Your Honor, if there's an

19 appropriate time --

20      THE COURT:  Yes.

21      MR. STRUMWASSER:  We've just reached it.

22      THE COURT:  Good.

23          (Recess taken)

24      THE COURT:  Okay.  Are we ready?

25      MR. STRUMWASSER:  Yes.
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 1      THE COURT:  All right.

 2      MR. STRUMWASSER:  Q.  Mr. Lippincott, you

 3 testified that United began deploying a fee schedule

 4 crosswalk for PacifiCare in March of 2007, right?

 5      A.  Correct.

 6      Q.  Do you recall when in March?

 7      A.  I believe it would have been late March, maybe

 8 March 21st.

 9      Q.  Your exact testimony at 15004 was:

10               "We ultimately did deploy a fee

11          schedule crosswalk with PacifiCare

12          integration."

13          And I have "Mr. Kent," but I suspect that

14 Mr. Velkei asked:

15               "When you say 'ultimately,'

16          when was that crosswalk deployed?"

17          And you said:

18               "That crosswalk was deployed

19          in March of 2007."

20          Do you recall that testimony?

21      A.  Yes.

22      Q.  Now, the word choice you make -- the words you

23 chose there, particularly the word "ultimately,"

24 suggests to me that you actually intended to deploy the

25 fee schedule crosswalk sooner than March of '07; is
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 1 that true?

 2      A.  Not that I recall.  I think I was using

 3 "ultimately" to say -- maybe "subsequently" would have

 4 been a better word choice, meaning that we moved to an

 5 automate -- to a fee schedule crosswalk.

 6      Q.  And when you actually implemented in March,

 7 you discovered that the crosswalk tables had not been

 8 maintained, right?

 9      A.  Well, we identified some instances where

10 some -- where maintenance was not occurring.

11      Q.  Isn't it the case that no one was maintaining

12 those crosswalk tables for some period?

13      A.  I believe we would have -- I don't agree.  I

14 believe we would have established the crosswalk tables

15 in conjunction with -- the fee schedule crosswalk

16 tables in conjunction with the deployment of the

17 functionality in late March.

18      Q.  We're talking about a crosswalk table that

19 relates fee schedules in NDB to fee schedules in RIMS,

20 right?

21      A.  Correct.

22      Q.  So that's a crosswalk that would only be

23 maintained for the PacifiCare integration, right?

24      A.  Correct.

25      Q.  And you discovered that there -- you
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 1 discovered in March, that there had not been adequate

 2 maintenance of the crosswalk, right?

 3      A.  Well, we deployed the crosswalk in March.  So

 4 that was when we would have first utilized the

 5 crosswalk to crosswalk the fee schedules.

 6      Q.  And it turned out that, at that time in March,

 7 there were maintenance problems with the crosswalk,

 8 right?

 9      A.  I do seem to recall an issue with maintenance

10 of the crosswalk table.  I don't recall the specifics

11 or the timing.

12      Q.  I mean, I think you're sensing my problem

13 here.  If it goes live in March, and this is a

14 crosswalk table that was only for that purpose, I would

15 have assumed that it would have been put together just

16 before March, and this wouldn't be a maintenance issue.

17          What was the period that the crosswalk was

18 supposed to be maintained and wasn't?

19      A.  I'm struggling to recall that as well.  I --

20 seems to me that, if there were issues with the fee

21 schedule crosswalk post-deployment, March 21st, that,

22 if that's where the period of issue occurred, then that

23 that would be problematic that we've now got an

24 automated fee schedule crosswalk that's not being

25 maintained.  But I don't recall that that was the case.
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 1      Q.  That's a separate question, whether there was

 2 an automated crosswalk table that was not being

 3 maintained.

 4          You agree that there were at least some

 5 maintenance issues, right?

 6      A.  I recall some issues with fee schedule

 7 maintenance over the crosswalk at some point.

 8      Q.  But I'm going to a different question, which

 9 is, what was the period during which the maintenance

10 was supposed to have occurred?  It obviously -- that

11 period would not begin until the crosswalk table was

12 put together, right?

13      A.  Right, unless it was related -- I believe a

14 fee schedule crosswalk potentially would have used by

15 network management prior to the deployment and

16 inclusion of that in the automated process in March.

17          Network management would have needed to -- as

18 they were loading contracts in both databases, needed

19 to still know to manually do the update -- this fee

20 schedule in NDB; this is fee schedule in RIMS.  So they

21 would have maintained a crosswalk that tells them that

22 123 over here is 456 over here.

23          But I was not familiar with network

24 management's utilization of that schedule -- of that

25 crosswalk.
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 1      Q.  Was it your understanding that in, let's say,

 2 July 1st of 2006, network management was loading

 3 contracts or having left contracts loaded into RIMS as

 4 opposed to into NDB and then sent to RIMS?

 5      A.  They would have been doing dual maintenance of

 6 the contracts.  So if we had a contract maybe with a

 7 provider with an effective date of July 1st, on July

 8 1st of 2006, that contract would have been loaded into

 9 NDB.  So the fee schedule would need to be there, tie

10 that Dr. Brown to Fee Schedule 123 in NDB.  Also they

11 would have manually tied Dr. Brown to Fee Schedule 456

12 in RIMS.

13          It was not an automated process at that point.

14 That was what was automated in March.  So in July of

15 '06, it would have been a manual process.

16      MR. STRUMWASSER:  Let the witness take a look at

17 497, your Honor.

18      THE WITNESS:  Okay.

19      MR. STRUMWASSER:  Q.  So we have on 9764, the

20 second page of this e-mail, we have an e-mail from

21 Andrew Feng to a bunch of folks including you, right?

22      A.  Yes.

23      Q.  Am I right that's then -- the text of that

24 e-mail is the one that starts with "Team"?

25      A.  Yes.
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 1      Q.  And we learn on the second page of this

 2 e-mail, under the heading "Non-standard," "We found out

 3 that no one has been maintaining the non-standard fee

 4 schedule crosswalk."  Do you see that?

 5      A.  Yes.

 6      Q.  Now, does that refresh your recollection as to

 7 when this discovery was made?

 8      A.  Yes, the discovery appears to have been made

 9 here, March 12th, or around then.

10      Q.  And that's before the fee schedule feed went

11 live, right?

12      A.  That's what I'm trying to determine as well.

13 It seems very material here, but I'm -- it appears to

14 be before it goes live.  It's in preparation for

15 deployment, as I read it.

16      Q.  And where do you get that from?

17      A.  "Our approach is to ensure that the fee

18 schedule crosswalk for California to support RIMS EPDE

19 is clean, both standard and non-standard.  After the

20 table is scrubbed, develop and communicate a clear

21 process on loading fee schedules, updating crosswalks

22 in EPDE, fee schedule error, report management for both

23 standard and non-standard fee schedules."

24      Q.  So you read that to be something that was

25 written before the implementation?
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 1      A.  Potentially.  I just can't recall this

 2 specific date here.

 3      Q.  Now, here's my problem.  It's my understanding

 4 that there have been in this record examples of claims

 5 payment errors made because of the lack of maintenance

 6 of the crosswalk.  Would that be possible before the

 7 EPDE feed went live?

 8      MR. McDONALD:  Objection, calls for speculation.

 9      THE COURT:  If he knows.

10      THE WITNESS:  I would say it would be possible.

11 If the incorrect fee schedule were loaded to RIMS due

12 to not understanding the relationship between the fee

13 schedule that should be in NDB and RIMS, if there was a

14 manual -- if that was manually loaded to the wrong fee

15 schedule, that would present the risk of improper claim

16 payment.

17      MR. STRUMWASSER:  Q.  So to continue a specific

18 example that was actually, I think, coined by

19 Ms. McFann sometime last year, the example was that NDB

20 had, for a specific provider, Fee Schedule 123 and that

21 the equivalent fee schedule in RIMS is 456.  Are you

22 with me?

23      A.  Yes.

24      Q.  So now we have a PacifiCare provider who's got

25 a contract that says, "You are going to get paid
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 1 pursuant to Fee Schedule 456."  Are you with me?

 2      A.  Yes.

 3      Q.  And what I hear you saying is that that

 4 happened in July of '06; that was going to get loaded

 5 to RIMS.  Right?

 6      A.  Yes.  And if that contract also would be

 7 accessible to United membership, that fee schedule

 8 would also be tied to that provider in NDB as well.

 9      Q.  And if there was a crosswalk to tell folks 456

10 and 123 are the same and that was not maintained

11 properly, that would make it possible to have the

12 United folks mispaid, right?

13      A.  That would be a possibility.

14      Q.  But if it's a PacifiCare contract and it's

15 being loaded to RIMS, the absence or error of a

16 crosswalk would not matter, that you couldn't create a

17 RIMS error that way, right?

18      A.  Although at this point I believe that

19 contracting activity going forward was -- all new

20 contracting activity, those contracts were written to

21 be accessible by both United and PacifiCare membership.

22 It was written to be a -- an accessible contract.

23          So I don't believe we would have a situation

24 where a RIMS contract would have been negotiated,

25 loaded to RIMS, and then try to figure out what to load
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 1 to NDB.

 2          I believe we would have said we have this

 3 accessible agreement that needs -- that would be sent

 4 to NDB for loading, which would be a different team

 5 then we do with manual loading of the same contract

 6 information to RIMS.

 7      Q.  I understand that.  So it was dual

 8 maintenance, right?

 9      A.  Yes.

10      Q.  With respect to fee schedules but not

11 demographics, right?

12      A.  Correct.

13      Q.  So if it's a PacifiCare network provider --

14 this is not a CTN gap issue.  This is somebody who had

15 a PacifiCare contract in 2005 and still has it in 2006.

16 Are you with me?

17      A.  Mm-hmm.

18      Q.  And that person has a contract which is

19 renewed or modified but it's not rewritten on United

20 paper, it stays with PacifiCare, that would -- the --

21 in our assumption, the fee schedule that would appear

22 on the contract would be 456, the RIMS fee schedule,

23 right?

24      A.  Right.

25      Q.  And you'd need a crosswalk in order to enter
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 1 the fee schedule for that person in NDB, for the United

 2 members, right?

 3      A.  Correct.

 4      Q.  So in that scenario, the absence of a

 5 crosswalk would not lead -- just couldn't lead to the

 6 mispayment of a RIMS claim, right?

 7      A.  In that scenario, yes.

 8      Q.  Okay.  Now, if you had somebody who was a -- a

 9 CTN gap provider who didn't have a PacifiCare contract,

10 he or she might be contracted through United paper.

11 Then the United paper -- and so that person then would

12 have -- the contract would read "123," right?

13      A.  Correct.

14      Q.  And then you would rely on the crosswalk to

15 enter 456 in RIMS, right?

16      A.  That's right.

17      Q.  Now, am I right, as of March of 2007, you

18 didn't know that there was a crosswalk problem,

19 correct?

20      A.  I would agree.  I don't believe we realized

21 there was a crosswalk problem before March 12th here.

22      Q.  So does it appear to you that the crosswalk

23 problem existed independent of EPDE, that is to say, it

24 was causing errors without any intercession of EPDE?

25      A.  I don't feel like I could agree or disagree
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 1 with that statement because I'm trying to think -- if

 2 I'm a RIMS network management individual loading this

 3 United paper on to RIMS, if I don't find my fee

 4 schedule in the crosswalk, I would ask someone.

 5          I would -- I mean, it seems like -- like what

 6 are they going to load?  Right?  They have to have some

 7 information of what to load.  So the absence of it on

 8 the crosswalk would not necessarily result in an error

 9 so much as it would result in "I need information."

10      Q.  So at the time of the dual load of fee

11 schedules, those were two manual processes, one for

12 each system?

13      A.  Yes.

14      Q.  So really the crosswalk only had value for

15 the -- strike that.

16          The crosswalk was only going to be used, by

17 itself at least, for the EPDE process, right?

18      A.  As I'm thinking about this more, I believe

19 that that would -- that would make sense, that this

20 was -- development and maintenance of the crosswalk

21 would have been in preparation for the deployment of

22 the automated fee schedule maintenance process.

23      Q.  Let's go back to 497.  And on the bottom of

24 9764, the passage that you read earlier, Mr. Feng is

25 saying that, "After the table is scrubbed, we need to
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 1 develop and communicate a clear process on loading fee

 2 schedules, updating crosswalks including timing, and

 3 EPDE fee schedule error report management for both

 4 standard and non-standard fee schedules."

 5          And my question to you is, assuming that EPDE

 6 live -- excuse me -- went live around March 21st, does

 7 this seem like a late time for somebody to be making

 8 these observations?

 9      A.  I think it's saying that -- it appears to be

10 we've identified this issue -- it's more, I would say,

11 not so much late in as it's a corrective action to this

12 issue that's been discovered here.

13          So we've -- there's been this identification

14 that the non-standard fee schedule has not been

15 maintained.  As a result, we would want to make sure

16 that that process has been identified and put in place

17 and is tight in preparation for the deployment.

18          So I don't think it necessarily says we've

19 done no planning so much as it says, "Hey, we've got

20 this issue.  We've got to make sure we put the proper

21 controls in place for this one as well."

22      Q.  So is it your understanding that, on March 12

23 of '07, there was a clear process on loading fee

24 schedules, updating crosswalks, and EPDE fee schedule

25 error report management?
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 1      A.  I would have expected there to have been one.

 2 And under "Process" here, lower, it says, "Marsha to

 3 help send the process notes discussed couple months as

 4 a starting point to develop a moving forward process."

 5 It seems like there's been ongoing discussions around

 6 putting those processes in place, so these seem to be

 7 last-minute refinements in preparation for the pending

 8 deployment.

 9      Q.  That last thing you pointed out there that you

10 call "last-minute refinement," does it look to you like

11 there had been process notes prepared from a discussion

12 within your unit to which Mr. Rao had been a party but

13 that those conversations had not included Mr. Feng's

14 unit?

15      MR. McDONALD:  You know, your Honor, I'm going to

16 object.  It calls for speculation.  I think it's clear

17 the witness is being asked to interpret text that he

18 has little, if any, recollection of.

19      MR. STRUMWASSER:  He's the one who called

20 attention to this passage.

21      THE COURT:  Well, if he knows.  It's fine if he

22 doesn't.

23      THE WITNESS:  I really don't recall who would have

24 been involved with discussions on process development.

25 My expectation, again, would have been that we would
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 1 have had representatives from the impacted areas.

 2      MR. STRUMWASSER:  Q.  Okay.  So, so far as you

 3 know, on March 12th, 2007 there was a need to get a

 4 starting point to develop a moving forward process,

 5 right?

 6      A.  No.  I'd say it was a need to refine the

 7 process to ensure that we had accurate accountability

 8 for the non-standard fee schedules because we've

 9 determined that those were not being maintained.

10      Q.  Do you have any information to the effect that

11 there was not a need for a starting point to develop a

12 moving forward process as Mr. Rao -- as Mr. Feng sets

13 forth in the passage you quoted?

14      MR. McDONALD:  Objection, vague, argumentative.

15      THE COURT:  If you know.

16      THE WITNESS:  It's unclear what Mr. Feng would

17 have been referring to as a starting point.  Again, the

18 starting point reference could have been specific to a

19 starting point for the non-standard fee schedule

20 process.

21      MR. STRUMWASSER:  Q.  Is there anything in this

22 document that tells you that there was a process in

23 place for the standard fee schedules?

24      MR. McDONALD:  Objection, just a point of

25 clarification.  The question as I read it, "there was a
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 1 process in place" -- what kind of a process?

 2      MR. STRUMWASSER:  A clear process on loading fee

 3 schedules, updating crosswalks including time, and EPDE

 4 fee schedule error report management for both standard

 5 and non-standard fee schedules.

 6      Q.  And my question is, do you have -- is it your

 7 understanding -- do you see anything in this document

 8 that says there was such a process in place for

 9 standard fee schedules?

10      A.  Potentially the reference here in Item 1, to

11 say that we're ensuring the fee schedule crosswalk for

12 California to support RIMS EPDE is clean, I don't -- I

13 don't see --

14      THE COURT:  In the parentheses, it says "(both

15 standard and non-standard)."

16      THE WITNESS:  Thank you.

17      MR. STRUMWASSER:  Q.  And that is the end of a

18 sentence that begins, "This is to summarize the first

19 discussion we had for out" -- I think it's probably

20 "our" -- "CA fee schedule crosswalk process and

21 validation.  Our approach is to ensure the fee schedule

22 crosswalk..." and so on.  Do you see that?

23      A.  Yes.

24      Q.  Does that indicate to you that there was such

25 a process in place on March 12th?
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 1      A.  Again, I wouldn't take from this that this

 2 necessarily indicates that there was or was not a

 3 process in place.  It's unclear to me.

 4      Q.  And then on the bottom of the first page,

 5 9763, the next day, Mr. Feng sends an e-mail to a bunch

 6 of folks and cc's you that he says, on the top of 9764,

 7 summarizes the daily discussion and identifies the 43

 8 standard fee schedule pairs which were matched wrong in

 9 RIMS.  Do you see that?

10      A.  Yes.

11      Q.  Does that indicate to you that there was a

12 maintenance problem with the crosswalk as to standard

13 fee schedules?

14      A.  Appears these 43 were matched wrong, so we had

15 a maintenance problem there.

16      Q.  Then under the heading "Non-standard Fee

17 Schedules," we have the statement about ten rows down,

18 "Moving forward, Christina's team will help as a

19 'sounding board,'" in quotes.  "We need to ensure CCI

20 team assumes ownership with non-standard fee schedule

21 loading and crosswalk maintenance."  Do you see that?

22      A.  Yes.

23      Q.  Do you know who, as of March 13th, had

24 ownership of non-standard fee schedule loading?

25      A.  It's not clear -- it's not clear to me.
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 1      Q.  And the same is true for non-standard fee

 2 schedule crosswalk maintenance?  It's not clear to you

 3 who the owner was?

 4      A.  Correct.

 5      Q.  The next line, "Based on Ethel Buster's

 6 inputs, the ancillary contract rates are not updated

 7 through EPDE (only on demographics) for any ANC

 8 categories in RIMS."  What are ANC?

 9      A.  I believe those are the ancillary contract

10 rates.

11      Q.  Does that indicate to you that, with respect

12 to non-ancillary contracts, that the rates, the fee

13 schedules were, in fact, by the 13th of March, being

14 fed to RIMS via EPDE?

15      A.  Possibly.  But I would just focus on -- I

16 guess what I'm reading here is the -- it could be a

17 reference to the functionality, the planned

18 functionality with EPDE being -- the ancillary contract

19 rates are not updated through EPDE.  So if the program

20 design was to not update the ancillary contract rates,

21 that could be the reference here.

22      Q.  So you think that that sentence should be read

23 to be in the future tense or maybe, you don't know?

24      A.  I really don't know.

25      Q.  On the first page, Ms. McFann says, "It feels
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 1 like this was an avoidable situation and it's a bit

 2 embarrassing since we all worked so hard to improve

 3 data integrity on the network."  Do you see that?

 4      A.  Yes.

 5      Q.  Do you agree that this was an avoidable

 6 situation?

 7      A.  I think in -- you know, in hindsight we had --

 8 we -- this would be an issue that we would want to have

 9 the proper controls around.  I think it was an

10 oversight that -- I wouldn't necessarily agree or

11 disagree that it was avoidable.

12      Q.  So you have no opinion on whether it was

13 avoidable?

14      A.  I think in hindsight I probably would agree it

15 was avoidable.  There's a -- knowing the issue, there

16 would have been a situation that we could have put in

17 place to prevent the situation.  I think I'm more

18 discussing whether it was a -- necessarily foreseeable

19 or not.

20      Q.  So you don't know, sitting here today, whether

21 it was foreseeable that you needed to maintain

22 crosswalk tables before or during going live on EPDE?

23      A.  No.  I'd say we knew maintaining fee schedule

24 information would be an important process.

25      Q.  And that was foreseeable, right?
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 1      A.  The need to maintain the crosswalks was

 2 foreseeable.

 3      Q.  So in what respect do you disagree or are you

 4 uncertain with respect to Ms. McFann's statement that

 5 it was an avoidable situation?

 6      A.  I guess I think it's more -- it's more the

 7 observation that any problem that you encounter with

 8 the benefit of hindsight really would be avoidable.  We

 9 had -- we had an issue that we identified and took the

10 steps to correct when we identified it.

11          In hindsight, knowing what the issue was, we

12 could then have avoided the issue.  It's -- I think you

13 could argue any issue was ultimately avoidable if you

14 had the benefit of 20/20 hindsight.

15      Q.  I'm sorry.  I don't understand the answer.  Is

16 there an aspect of Ms. McFann's statement that this was

17 an avoidable situation that you think is wrong, that it

18 was not avoidable?

19      A.  With the benefit of hindsight, no.

20      Q.  I appreciate that, but I'm asking you without

21 respect to hindsight.  Or to put it differently, if it

22 was a foreseeable need that led to this, then it was an

23 avoidable situation, right?

24      A.  I think we could have -- there was an

25 opportunity to take steps to avoid the situation.
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 1      Q.  Is that a yes?

 2      A.  Yeah.

 3      Q.  Thanks.

 4          Now, at the top we have Ms. McFann's e-mail to

 5 Mr. Feng saying, "hi.  I purposely sent this message

 6 and cc'd guisinger and congleton so they can understand

 7 the impact of the mess they created."  Do you see that?

 8      A.  Yes.

 9      Q.  Do you agree that Messrs. Guisinger and

10 Congleton created a mess?

11      A.  I would disagree.  There's no -- that's not

12 clear that -- to me, that Mr. Guisinger or

13 Mr. Congleton created the issue or that the situation.

14 Nor would I necessarily agree with the characterization

15 of the issue as a mess.

16      Q.  So as to both of those, you don't think this

17 was a mess?  That's clear, right?

18      A.  I wouldn't characterize it as that.

19      Q.  And whatever you would -- how would you

20 characterize this?

21      A.  I would say we have an issue that we need to

22 correct.

23      Q.  And you don't agree that Guisinger and

24 Congleton created that issue?

25      A.  I do not agree.
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 1      Q.  Who created the issue?

 2      A.  I'm not sure who would have created the issue.

 3      Q.  Who was accountable for the results?

 4      A.  At this point in time, it would have been CCI

 5 accountability to -- for the results for the

 6 maintenance of the fee schedule crosswalk.

 7      MR. STRUMWASSER:  959, your Honor?

 8      THE COURT:  Yes.  959 is an e-mail with a top date

 9 of March 12th, 2007 with an attachment.

10          I need to stop around noon today.  So --

11      MR. STRUMWASSER:  Understood.

12          (Department's Exhibit 959, PAC0898289

13           marked for identification)

14      THE WITNESS:  Will we be discussing both the

15 e-mail and the attachment?

16      MR. STRUMWASSER:  Why don't you take a look at the

17 e-mail, and then we'll talk.

18      THE WITNESS:  Okay.

19          Okay.

20      MR. STRUMWASSER:  Q.  So you are forwarding

21 Mr. Feng's initial e-mail from Exhibit 947 [sic],

22 right?

23      A.  Correct.

24      MR. McDONALD:  497.

25      MR. STRUMWASSER:  497.  Thank you.  I've never
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 1 before this case been suspected of dyslexia.

 2      Q.  And you were sending it to Ms. Mimick, right?

 3      A.  Correct.

 4      Q.  You write, "More ammo for Task No. 6 when we

 5 discuss."

 6          Is Task No. 6 something that can be found on

 7 the attachment?  I'm sorry.  That now is your

 8 opportunity to take as much time as you need to look at

 9 the attachment.

10      A.  I don't believe it's a reference to the

11 attachment.  I don't know what that reference is.  But

12 it doesn't appear to tie to anything in the attachment.

13      Q.  Okay.  In general, is there anything about the

14 e-mail chain here that relates to this "NM-PR - 1"

15 "Pacific Region Fee Schedule Maintenance" issue --

16 document rather?

17      A.  This appears to be the policy and procedure

18 for fee schedule maintenance by CCI, effective January

19 1st of 2007.  So this would have been the existing fee

20 schedule maintenance process, and now we're deploying

21 the automated module.  So I think that they're

22 unrelated.

23      Q.  Okay.  So this fee schedule maintenance does

24 not cover crosswalk maintenance?

25      A.  There's -- there doesn't appear to be a
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 1 reference to crosswalk maintenance in this policy and

 2 procedure.

 3      Q.  Do you know if there's a policy and procedure

 4 for crosswalk maintenance, if there was, in March

 5 of '06 -- of '07?  Excuse me.

 6      A.  I don't recall if one existed.

 7      Q.  Now, this one says under, "Revision History,"

 8 Version 1.1 removed all regional MSPS accountabilities.

 9 What does that mean?

10      A.  "MSPS" being market standard pricing schedule,

11 but I don't understand what that reference is to.

12      Q.  So somebody who picked this up on

13 January 1, '07 would he or she understand that there

14 was nobody accountable for those things or that there's

15 somebody accountable, you just can't tell who it is?

16      A.  It may have been -- again, I'm speculating

17 here, but it may have been that network management

18 modified their policy and procedure here to centralize

19 the process or to standardize the process and that

20 previously this document included specific regional

21 accountabilities that have been removed.  But I'm just

22 guessing.

23      Q.  So going back to your e-mail, do you have any

24 idea what Task No. 6 was when you wrote it?

25      A.  I do not.



16272

 1      Q.  "We need much more rigor around building out

 2 to-be operational flows."  What are to-be operational

 3 flows?

 4      A.  It would be the operational flow, step-to-step

 5 process on a flow chart of what is being deployed, the

 6 to-be.

 7      Q.  So this is consistent with your recollection

 8 that in fact by this time -- at this time, EPDE had not

 9 yet been implemented for fee schedules, right?

10      A.  Still consistent, yes.

11      Q.  Because that because -- you're talking here

12 about to be operational, right?

13      A.  Right.

14      Q.  And you have concluded that the reason why the

15 problems that Mr. Feng identified on March 12th

16 occurred was a lack of rigor around the operational

17 flows, including standardized format for capturing

18 them, obtaining sign-off from business owners, and

19 follow-up/measurement to ensure they are implemented

20 correctly, right?

21      A.  I see that here.  What was the specific

22 question again?

23      Q.  That was your -- it was your conclusion that

24 that is what was necessary to have avoided the problem

25 identified by Mr. Feng?
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 1      A.  To avoid the fact -- to identify and avoid the

 2 fact that the non-standard fee schedule crosswalk had

 3 not been maintained.

 4      Q.  Right.  So it was your conclusion as of March

 5 12th that there was insufficient rigor of those

 6 processes, right?

 7      A.  My conclusion, again, hindsight being that, if

 8 we had better rigor around these processes, we would

 9 have identified this fee schedule issue for

10 non-standard sooner.

11      Q.  You say "hindsight," but in fact, you said

12 "This would have prevented the issue below...hard to be

13 it's mid-March and we are just now realizing a key

14 operational process has not been followed this entire

15 time."  Do you see that text?

16      A.  I do.

17      Q.  It's a fair implication of that, is it not,

18 that you thought this was a foreseeable need?

19      A.  Having this key operational process in place

20 sooner would have caught this issue.

21      Q.  Not my question.  Isn't it a -- when you say

22 "hard to believe it's mid-March and we are just now

23 realizing a key operational process has not been

24 followed this entire time," one implication of that

25 statement is you thought this was a foreseeable need in
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 1 advance?

 2      A.  I'm just struggling again with the whole

 3 "foreseeable" concept.  Sorry.  I'm just --

 4          I guess I'm still coming back to the answer is

 5 that I would say no, because what I'm saying is it's

 6 important to have these processes in place to catch

 7 these issues.

 8          It's not necessarily saying it was a

 9 foreseeable issue.  It's more saying this is reflective

10 of the fact we don't have the right processes in place,

11 and we need to tighten up these processes so we don't

12 encounter these situations again.

13      Q.  It's true, is it not, that you would have been

14 unsurprised to arrive at mid March without these

15 processes if they were unforeseeable?

16      MR. McDONALD:  Objection, vague and argumentative.

17      THE COURT:  Sustained.

18      MR. STRUMWASSER:  Q.  Visio is a flow chart

19 program?

20      A.  Correct.

21      Q.  When you say that, including standardized

22 format for capturing operational flows "(i.e. visio

23 flow with sustaining" -- "with supporting work doc, et

24 cetera)," you're saying that there were no flow charts

25 as of the time of this incident in March?
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 1      A.  Actually, no.  I think what I'm doing here is

 2 laying out in my mind -- to be honest, I believe I was

 3 not aware of what did or did not exist.

 4          But to me, sitting in the position of learning

 5 of this issue and the -- and the potential impacts it

 6 would have, I'm listing out what I would expect to see

 7 around these operational processes in general, not

 8 necessarily implying that none of these exist but

 9 that, to have a solid operational process captured, you

10 would have the following items.

11      Q.  And you are saying that because it appears to

12 you from the incident that happened and the description

13 by Mr. Feng that those things were not in place?  It

14 appears to you that they were not in place?  You hadn't

15 independently verified them, but from what happened

16 that was your inference?

17      MR. McDONALD:  Objection, your Honor.  This is

18 argumentative, and question the relevance.

19      THE COURT:  Overruled.

20      THE WITNESS:  It wasn't clear to me what did or

21 did not exist.  It was a listing of what I felt was

22 important to ensure we in place across the board.

23      THE COURT:  Okay.  We'll take a lunch break,

24 return at 1:30.

25          (Luncheon recess taken at 11:56 a.m.)
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 1                     AFTERNOON SESSION

 2                         ---o0o---

 3          (Whereupon, the appearance of all

 4           parties having been duly noted for

 5           the record, the proceedings resumed

 6           at 1:38 o'clock p.m.)

 7      THE COURT:  Back on the record.  Thank you.

 8          We did have some discussion off the record

 9 about scheduling.  I think we at least have next week

10 scheduled.

11      MR. McDONALD:  Yes.

12      THE COURT:  All right.  Go ahead.

13      CROSS-EXAMINATION BY MR. STRUMWASSER (resumed)

14      MR. STRUMWASSER:  Q.  Good afternoon,

15 Mr. Lippincott.  Thank you for your patience.  We're

16 still talking crosswalk.

17      THE COURT:  960 is an e-mail with a top date of

18 March 15th, 2007.

19          (Department's Exhibit 960, PAC0781774

20           marked for identification)

21      THE COURT:  Can we go off the record for a second?

22          (Discussion off the record)

23      THE COURT:  Go back on the record.

24      THE WITNESS:  Okay.

25      MR. STRUMWASSER:  Q.  Do you recognize this
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 1 document, Exhibit 960?

 2      A.  I don't recognize this.

 3      Q.  You are familiar with the underlying issue,

 4 right?

 5      A.  It's a -- in a general sense I was familiar

 6 with it.

 7      Q.  On Page 1777, we have an e-mail from

 8 Ms. Sheppard to Mr. Graham [sic] and others including

 9 you, right?

10      A.  Yes.

11      Q.  And she says, "It's my understanding that we

12 possibly experienced additional disconnect on today's

13 call."  Do you see that?

14      A.  Yes.

15      Q.  In the vernacular of United in-house

16 communications, is possibly experiencing additional

17 disconnect the same as saying we had another

18 misunderstanding?

19      A.  I'd say either misunderstanding or it was

20 unclear, something was unclear.

21      Q.  Ms. Sheppard writes that, "Chris has my full

22 approval to assist in any way he can within the time

23 constraints we have managing the full regional MNSPS,"

24 right?

25      A.  Yes.
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 1      Q.  She then says, "We will...provide information

 2 and assistance with historical reconciliation, but we

 3 will not accept ongoing accountability for maintaining

 4 or reconciling the crosswalk."  Do you see there?  You

 5 see that, right?

 6      A.  Yes.

 7      Q.  And the "we" in that that will do stuff but

 8 not accept other stuff, that is Ms. Sheppard's group,

 9 right?

10      A.  That's my understanding.

11      Q.  And that's Ms. McFann's group, right?

12      A.  I believe so.

13      Q.  Which is network management, right?

14 Ms. McFann is network management, correct?

15      A.  That's correct.

16      Q.  And Ms. Sheppard says, "There should be no

17 need for further discussion on this particular

18 component of our challenges with fee schedule

19 crosswalk."

20          Do you read that to be Ms. Sheppard's attempt

21 to close out that discussion?

22      A.  That's the way I would read this, yes.

23      Q.  And on the preceding page, which is the

24 succeeding e-mail, 1776, Ms. Graham, she's CCI?

25      A.  Correct.
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 1      Q.  She writes back that this person is the only

 2 person who can make the connection between the two

 3 schedules until a, quote, "single submission process"

 4 that Jim mentioned can -- is developed.  Do you see

 5 that?

 6      A.  Yes.

 7      Q.  "Jim" is Congleton in this context?

 8      A.  I'm really not sure.

 9      Q.  Do you see on this e-mail chain any other

10 Jims?

11      A.  I don't.

12      THE COURT:  Sometimes the first names are first,

13 and sometimes the first names are last.

14      MR. STRUMWASSER:  I know.  It's maddening, isn't

15 it?

16      Q.  Yeah, I didn't either.  So what's being

17 referred to here is what we had been talking about this

18 morning that fee schedules in NDB are identified

19 differently than they are in RIMS, so that a fee

20 schedule in NDB might be called 123 and in RIMS 456,

21 right?  That's the phenomenon here?

22      A.  Right.

23      Q.  And according to Ms. Graham, the person in

24 question is the only person at United who can make the

25 connection that Fee Schedule 123 is Fee Schedule 456?



16280

 1 That's what's being said here, right?

 2      A.  That appears to be what's being reflected

 3 here.

 4      Q.  Were you aware at this time, when you're

 5 getting these e-mails, that there was one and only one

 6 person at United who could make those connections?

 7      MR. McDONALD:  Objection, it misstates the

 8 evidence.  I think Ms. -- "receiving these e-mails," I

 9 think Mr. Lippincott's just shown as a cc on an earlier

10 one than the one we're talking about now.

11      THE COURT:  Could you read the question, please.

12          (Record read)

13      THE COURT:  Can we take out "when you're getting

14 these e-mails"?

15      MR. STRUMWASSER:  Please.

16      THE WITNESS:  I don't believe I was aware of that

17 fact.

18      MR. STRUMWASSER:  Q.  And Ms. Graham says that

19 this person's participation is crucial until a formal

20 process is developed.  Do you see that?

21      A.  Yes.

22      Q.  Can you discern what formal process she is

23 referring to?

24      A.  I'm not really sure what she might have been

25 referring to there.  This was -- this would have been
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 1 an NDM CCI network management item that they're --

 2 looks like they're working through developing a process

 3 for.  It was really outside my area of expertise here.

 4      Q.  Is the crosswalk a part of the EPDE E2E

 5 process?

 6      A.  Yes.

 7      Q.  From what you read here -- I mean you -- I

 8 think you've already testified that this person's

 9 unique expertise was in going from 123 to 456, right?

10      MR. McDONALD:  Objection, misstates the evidence.

11 I think he was asked whether the -- you know,

12 statements in this e-mail suggested that.  I don't

13 think the witness has indicated he was aware of that.

14      MR. STRUMWASSER:  Okay.  Well, let me ask that

15 question then.

16      Q.  Is that in fact, this unique expertise that is

17 being described here, the ability to go from a fee

18 schedule on one side to the fee schedule on the other?

19      A.  I'm just -- I'm not really clear on what this

20 individual's expertise was.  I'm just not familiar with

21 his -- what -- the individual or his unique skill, if

22 that's what we're discussing here.  I just don't know

23 what he did or didn't know.  He or she, I'm not sure

24 which.

25      MR. STRUMWASSER:  Can we have an agreement each of
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 1 those answers included a "he or she"?

 2      THE COURT:  Sure.

 3          Is that all right with you?

 4      THE WITNESS:  Yes.

 5      MR. STRUMWASSER:  Q.  To the best of your

 6 knowledge as of the time of these e-mails, mid-March,

 7 was there a formal process in place for maintaining the

 8 crosswalk table or tables?

 9      A.  I believe that, at this date, we did have a

10 formal process in place for maintenance of the

11 crosswalk tables.

12      Q.  And what is the basis of -- well, let me ask

13 you first, what was the formal process?

14      A.  I don't know the -- I don't know what the

15 formal process was.

16      Q.  What is the basis of your belief that, as of

17 this time, you had it?

18      A.  I'm just going off my -- my position at the

19 time and understanding in preparation for the launch of

20 the end-to-end -- inclusion of the fee schedule

21 crosswalk in the end-to-end autoload process that these

22 processes were defined for how the fee schedule

23 crosswalk would be maintained.

24      Q.  And Mr. Lippincott, is it the case that the

25 fact that there were non-standard and standard fee
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 1 schedule errors and that, at least with respect to the

 2 non-standard fee schedule, there has been -- that has

 3 been identified as having been a problem of lack of

 4 maintenance, that no one was maintaining it, does that

 5 give you any reason to doubt that the process was in

 6 place as of March 15th?

 7      A.  It gives me reason to doubt that there was a

 8 process in place as of March 15th for maintenance of

 9 the non-standard fee schedules.

10      Q.  Turn, please, to 1775.  We have at the bottom

11 an e-mail from Ms. McFann to Mr. Graham [sic] saying --

12 after, "Hi" and "How are you?" -- "To be honest, I am

13 not at all comfortable with a network management

14 resource being held accountable for updating the

15 crosswalk until single submission cutover.  I would

16 expect that this is a CCI responsibility."  Do you see

17 that?

18      A.  Yes.

19      Q.  And then Mr. Graham responds, "How will

20 they" -- which I take to be CCI, you tell me if you

21 think it's different.  "How will they know which NDB

22 schedule goes with the RIMS schedule they are loading?

23 Today, this person is the only one who has both

24 pieces." Do you see that?

25      A.  Yes.
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 1      Q.  So from that, do you infer that this person's

 2 unique knowledge was in fact in crosswalk relationship?

 3      A.  To be clear, I didn't have that knowledge at

 4 the time.  I think we're reading the words together and

 5 agreeing that that's what this e-mail reflects.

 6      Q.  Yes, that's all I was asking.  And I

 7 appreciate that.

 8          Now, would you agree that that exchange

 9 between, first, Ms. McFann and then Mr. Graham

10 indicates that, as of March 15th, who it is that's

11 actually going to be responsible for maintaining the

12 crosswalk has not yet been defined?

13      A.  I just don't know if that was the case here.

14 It appears that there was some discussion about the

15 components of it, but this was really outside of my

16 area.  And I'm not sure if they would have had -- which

17 components of this process they had identified at this

18 point in time.

19      Q.  Just so we're clear, when you say "this was

20 outside my area," this was a part of the process for

21 which you had overall responsibility, but it was a part

22 of the process to which you were looking for -- for

23 which you were looking to others to actually handle?

24      A.  Right.  The -- that's correct.

25      Q.  And at the top, we have the continuation of an
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 1 e-mail from Ms. Sheppard, who says in the second

 2 sentence, "We load UNET first...to the disconnect on

 3 code verification."

 4          That's a pretty cool sentence.  Do you know

 5 what that means?

 6      MR. McDONALD:  I think the word "due to" --

 7      MR. STRUMWASSER:  "...due to the disconnect" --

 8 thank you -- "on the code verification."

 9      Q.  What is being said here?  Actually, let's back

10 that up one sentence:  "We do not load simultaneously.

11 We load UNET first due to the disconnect on code

12 verification."

13      A.  I don't understand that sentence.

14      Q.  Would "code verification" be a way to refer to

15 the data necessary to perform a look-up on the

16 crosswalk?

17      A.  I don't know.

18      Q.  Do you recall any disconnect on -- you don't

19 recall any disconnect that required UNET to be loaded

20 before RIMS?

21      A.  Are we talking prior to deployment of the

22 automated fee schedule crosswalk?

23      Q.  Okay.  Let's do that, yeah.

24      A.  I'm not aware -- I can't recall a disconnect

25 that would have required loading UNET first.
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 1      Q.  Okay.  And, now, after the go-live date for

 2 the crosswalk, same question.  Are you aware of any

 3 disconnect that would require UNET to be loaded first?

 4      A.  No.  I would -- only that if the -- after

 5 deployment, if the fee schedule crosswalk and

 6 automation component is working as designed, there

 7 should not be a need to do the load to RIMS.  That

 8 should be done in an automated fashion.  So you

 9 would just load to UNET, and it would autoload to RIMS

10 at that point.

11      Q.  Now, on the first page, Mr. Graham sends an

12 e-mail to Ms. Sheppard with copies to other folks.

13      A.  I believe it was "Ms." Graham.

14      Q.  "Ms." Graham?

15      A.  Yes.

16      Q.  I apologize for the last, like, ten pages of

17 transcript.

18          Ms. Graham sends an e-mail to Ms. Sheppard in

19 which Ms. Graham says, "It was a concern to me to find

20 out that the standard policies and processes are not

21 being followed for the RIMS platform.  I do believe

22 that will cause some issues with SOX audits having

23 segregated processes."

24          Do you know what standard policies and

25 processes were not being followed on the RIMS platform?
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 1      A.  I don't know.

 2      Q.  Do you know what SOX -- what Sarbanes-Oxley

 3 audit problems might be being created here?

 4      A.  I'm not aware.

 5      Q.  And then at the top, we have Ms. McFann's

 6 reply, "okay, step away from the keyboard.  let's let

 7 the steam blow away tonight and then come at it

 8 tomorrow with a telephone call if necessary,

 9 facilitated by andrew or me."

10          I realize you're not on that e-mail, but I

11 just want to -- on the basis of your familiarity with

12 the people, including Ms. McFann, would you read that

13 as disagreeing with Ms. Graham?

14      MR. McDONALD:  Objection, relevance.

15      THE COURT:  Okay.  What's the relevancy?

16      MR. STRUMWASSER:  Well, I'm -- it's actually I

17 think helpful to them.  The point is if there were --

18 if in fact she disagrees with a departure from policy,

19 standard CCI submission policy, then that's a -- that

20 is one gap in the process that isn't there.

21      MR. McDONALD:  Your Honor, Ms. McFann was here for

22 a couple of days if I recall.  He could have asked her

23 that question.

24      MR. STRUMWASSER:  Actually, I think this document

25 was produced after she left.
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 1      THE COURT:  If you know.

 2      THE WITNESS:  It's unclear to me what Ms. McFann

 3 was referencing with her comment there.

 4      MR. STRUMWASSER:  61 is it?

 5      THE COURT:  Yes, 961.

 6          961 is an e-mail with a top date March 8th,

 7 2007.

 8          (Department's Exhibit 961, PAC0749456

 9           marked for identification)

10      THE WITNESS:  This one's a little longer.  Is

11 there a certain section we might be focusing on here?

12      MR. STRUMWASSER:  You know, I'm going take you all

13 the way from the beginning to 9467.  So I'd like to be

14 helpful, but I think -- if you want, we can start, and

15 then you can pause or just take a look at it now,

16 whatever you'd like.

17      THE WITNESS:  I'll just scan through it here

18 first, then, familiarize myself.

19      MR. STRUMWASSER:  Sure.

20      THE WITNESS:  Okay.

21      MR. STRUMWASSER:  Q.  Do you recall any portion of

22 this, recognize any portion of this e-mail?

23      A.  I see I was copied on a portion of this, but

24 it's not looking familiar to me.

25      Q.  Start with 9467.
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 1      A.  Okay.

 2      Q.  We have a March 5, '07 e-mail from Marcy

 3 Hetrick to Ms. Sheppard.  Do you know who Ms. Hetrick

 4 is?

 5      A.  The name's unfamiliar to me.  Looks like

 6 contract manager for Cypress.

 7      Q.  And she writes that CCI completed the NDB load

 8 by February 19.  And she just checked a few of the

 9 TINs -- this is for Loma Linda University.  She checked

10 a few of the TINs in RIMS, and it appears that the TINs

11 and physicians have not been updated with the new PPO

12 by March 1st, '07.  Do you see that March 1st

13 agreement?

14      A.  Yes.

15      Q.  And it is now March 1st?

16      A.  Correct.

17      Q.  And she's asking Ms. Sheppard whom she can

18 contact regarding the EPDE feed of that contract,

19 right?

20      A.  Correct.

21      Q.  And flipping forward to 9462 at the bottom and

22 continuing on to 9463, Mr. Feng writes, "We have many

23 instances where we thought the fee schedule crosswalk

24 was updated but in reality not."  Do you see that?

25      A.  Yes.
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 1      Q.  In this case, the update that was needed was a

 2 loading of the new fee schedule, correct?

 3      A.  Correct.

 4      Q.  And the result of the failure to load the fee

 5 schedule by March 1st, the contracts didn't get

 6 uploaded to RIMS, right?

 7      A.  Could you repeat that?

 8      Q.  Yes.  Because the fee schedule didn't get

 9 loaded, the contract didn't get loaded to RIMS; is that

10 right?

11      A.  Correct.

12      Q.  And providers are now calling the company, and

13 claims are having to be reworked, right?

14          And thank you for not pointing out that that's

15 compound.  It's time efficient.

16      A.  I would be surprised if these calls were due

17 to the specific example given, that would be receiving

18 a call from a provider on 3/5 that a contract effective

19 date of 3/1 had not been loaded correctly.  This seems

20 to be referencing a more generalized issue.

21      Q.  In March of 2007, did providers have the

22 ability to see their contract online?

23      A.  They may have, but not that I'm aware of.

24      Q.  Are you aware of a provider contract

25 reconciliation initiative in which United encouraged
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 1 providers to go online to check out their contract and

 2 correct them if they think there's a problem?

 3      A.  Not that I recall.

 4      Q.  On 9462 -- excuse me.  One other question on

 5 9463.

 6          "This is a critical component, she says, for

 7 us to drive data issue closure for CA by 4/1/07."  Do

 8 you see that?

 9      A.  Yes.

10      Q.  Do you know what was happening on 4/1/07 that

11 made that a deadline?

12      A.  I can't think of anything that was

13 referencing.

14      Q.  I would like that now to amend all those

15 questions because it now looks like the e-mail came

16 from Mr. Feng not Ms. Graham.  That doesn't change your

17 answers, right?

18      A.  No.

19      Q.  Now, on 962 [sic] there's an e-mail from

20 Ms. Graham.  And she writes, "Per Amanda OSell."  Do

21 you know who that is?

22      THE COURT:  You mean 9462?

23      MR. STRUMWASSER:  9462, yes, thank you.

24      THE WITNESS:  I remember the name Amanda OSell.  I

25 believe she was -- she may have been a -- I believe I
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 1 recall her as being a subject matter expert on either

 2 ILIAD or NICE.

 3      MR. STRUMWASSER:  Q.  And the thing attributed to

 4 her is Ruth Andara and Doris Romines are learning this

 5 function.  Do you see that?

 6      A.  Yes.

 7      Q.  Do you know what the function is they're

 8 learning?

 9      A.  I'm not sure.

10      Q.  Well, in the -- in context, it appears to be

11 learning how to maintain the crosswalk, doesn't it?

12      MR. McDONALD:  Objection, your Honor.  Now

13 Mr. Strumwasser is asking the witness to agree with his

14 guess about what this document is.

15      THE COURT:  Well, that's close to proper

16 cross-examination.  I'll -- the witness is capable of

17 disagreeing.

18      THE WITNESS:  Could you repeat that question,

19 please?

20      MR. STRUMWASSER:  Q.  Sure.  I don't want to --

21 you're an independent fellow.  I don't want to be

22 accused of ever suggesting otherwise.

23          But on 9463, Mr. Feng says, "Teresa, Shelby

24 may have told you today that we may need your help to

25 push with the PHS CCI team for a physician fee schedule
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 1 crosswalk review on RIMS for EPDE."  Do you see that?

 2      A.  Yes.

 3      Q.  And then the next e-mail in this sequence that

 4 we have is, "Per Amanda OSell:  'Ruth Andara and Doris

 5 Romines are learning this function.'"  Do you see that?

 6      A.  Yes.

 7      Q.  That sequence suggests to me that it's the

 8 crosswalk function that they're learning.  Is that your

 9 inference also, or do you have a different inference?

10      A.  It's -- I really don't know.  It's unclear to

11 me.  "Fee schedule crosswalk review" versus "fee

12 schedule crosswalk maintenance," which appear to be two

13 different activities.

14      Q.  And "review" would be like a one-time deal and

15 "maintenance" would be ongoing, right?

16      A.  That's how I would define it.

17      Q.  Do you know who Doris Romines is?

18      A.  I don't recall seeing this name other than

19 I've been copied on some of these e-mails, but I don't

20 recall this name at all.

21      Q.  How about Ruth Andara?

22      A.  I do not.

23      Q.  So we know they were being trained on some

24 process that involved EPDE.  Would you agree with that?

25      A.  That's not clear to me here.
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 1      MR. STRUMWASSER:  962?

 2      THE COURT:  Correct.  962 is an e-mail with a top

 3 date of 3/6/07.

 4          (Department's Exhibit 962, PAC0895342

 5           marked for identification)

 6      THE WITNESS:  Okay.

 7      MR. STRUMWASSER:  Q.  So -- I'm sorry.  Just one

 8 sec.

 9          So on 962, on the first page, we have an

10 e-mail from Mr. Smith to Mr. Rao and others including

11 you, right?

12      A.  Yes.

13      Q.  And in that e-mail, the last text paragraph

14 Mr. Smith says, "FYI.  Keep in mind that the process is

15 in transition.  Doris and Ruth are still learning, so

16 it may not go as quickly as we might want."  And in

17 this situation, it is true, is it not, that we are

18 talking about updating fee schedule error reports,

19 right?

20      A.  I wouldn't agree that it's -- that that's

21 clear here.

22      Q.  Let me rephrase that.  Specifically, fee

23 schedule crosswalks, these women are being asked to

24 handle the updating of crosswalks, right?

25      A.  It appears that was the case.  It seems like
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 1 the issue is more specific to the fact that these,

 2 again, these fee schedules are not yet in RIMS,

 3 although they were loaded in NDB on February 19th.

 4          So at this time, we would still have been --

 5 on March 6th, we would still have been following the

 6 dual maintenance manual process of getting the fee

 7 schedules loaded to each database.  And the bigger

 8 concern here is why haven't these fee schedules been

 9 manually loaded to RIMS yet.

10          I also -- there is the reference to, once it's

11 loaded, they will put it into the crosswalk.  So I

12 think it's loading to RIMS and adding it to the

13 crosswalk.

14      Q.  So for example, on 5344, we have an e-mail

15 from Mr. Rao to Mr. Feng, "Looks like I see many of

16 these on the fee schedule error report.  Marcy - How

17 were the fee schedules submitted to CCI to load?"  Do

18 you see that?

19      A.  Yes.

20      Q.  So this has to do with the loading of fee

21 schedules by CCI, right?

22      A.  Correct.

23      Q.  And CCI was loading to the crosswalk, right?

24      A.  CCI would have loaded the fee schedules both

25 to NDB, RIMS, and the crosswalk, so there would have
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 1 been three updates made.

 2      Q.  And we then have some urgent inquiries

 3 regarding certain TINS.  And then we have Mr. Smith

 4 saying that "keep in mind Doris and Ruth are still

 5 learning."

 6          Now we have your reply at the top of 962.

 7 "Looks like we need to escalate the learning curve for

 8 this team.  Understand they are new, but we don't have

 9 the luxury of absorbing these kinds of delays.  Am I

10 correct in understanding that NDB was loaded on 2/19

11 and the fee schedule is just being loaded to RIMS

12 tonight?"  Do you see that?

13      A.  Yes.

14      Q.  So you understood Mr. Smith's comment about

15 these two people who are learning to refer to people

16 who were responsible for the loading of fee schedules,

17 did you not?

18      A.  Yes.

19      Q.  And you did not understand that to be a

20 one-time research into why something had happened but

21 that this was their new ongoing responsibilities,

22 correct?

23      A.  That's correct.

24      Q.  Back on 961 for a second.

25      A.  Okay.
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 1      Q.  We have an e-mail from Ms. Marovich to

 2 Mr. Congleton and others regarding the Loma Linda

 3 situation.  And she says, "This group has previously

 4 expressed concerns over other contract and claim

 5 issues."

 6          Were you aware in March of 2007 that you had

 7 had problems with Loma Linda Hospital?

 8      A.  We may have.  I don't recall Loma Linda

 9 Hospital issues specifically at this time.

10      Q.  How about -- I don't want to overcommit to the

11 word "hospital."  Is there any other Loma Linda group

12 here that you think is operative?

13      A.  Not that I'm aware of.

14      Q.  So this loading the fee schedules, that is

15 something within the end-to-end process for which you

16 had overall responsibility, right?

17      A.  No.  The loading the fee schedule would have

18 been -- CCI would have had responsibility for loading

19 the fee schedules, loading the fee schedule to

20 crosswalk.

21      Q.  Right.  CCI had responsibility for loading,

22 but was it not a part of the E2E process over which you

23 had overall responsibility?

24      A.  The fee schedule functionality was part of the

25 EPDE process that I had responsibility for.
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 1      Q.  So if you had an issue with how that was being

 2 handled, whom would you hold personally accountable?

 3      A.  I would have held CCI accountable for ensuring

 4 the values in the fee schedule crosswalk were accurate.

 5      Q.  And who is that for this purpose?  I mean, if

 6 you were going to pick up the phone and say, "I'm not

 7 happy with how CCI is going," who would be on the other

 8 end of the line?

 9      MR. McDONALD:  In terms of time, we're talking

10 March of '07?

11      MR. STRUMWASSER:  Please.

12      THE WITNESS:  We're talking head of CCI.  It would

13 have been Matt Guisinger at that time.

14      MR. STRUMWASSER:  Q.  And where is Mr. Guisinger

15 today?

16      A.  He's still working within a different

17 capacity.

18      Q.  How long did he remain with CCI?

19      A.  I believe through the end of 2007.

20      Q.  Who is in charge of it now?

21      A.  I believe it's Sally Verrilli,

22 V-E-R-R-I-L-L-I.

23      Q.  Mr. Lippincott, are you aware that one of the

24 reasons for fee schedules not being timely loaded was

25 insufficient server space?



16299

 1      A.  I don't recall that specifically, no.

 2      MR. STRUMWASSER:  963.

 3      THE COURT:  Yes.  All right.  963 is an e-mail

 4 with a top date of June 8th, 2007.

 5          (Department's Exhibit 963, PAC0898434

 6           marked for identification)

 7      THE WITNESS:  Okay.

 8      MR. STRUMWASSER:  Q.  Do you recall this e-mail

 9 chain?

10      A.  I really don't recall this one.

11      Q.  Okay.  So you're forwarding an e-mail stating

12 that a number of fee schedules did not get loaded.  And

13 we have an attachment with a list of fee schedules,

14 right?

15      A.  Are Pages 2 and 3 an attachment printed out?

16      Q.  Yes.

17      A.  Yes, that appears to be the case.

18      Q.  And it look to me like over 100 fee schedules

19 didn't get loaded, right?  Do you buy that?

20      A.  Did not get processed seems to be the

21 indication.

22      MR. McDONALD:  And maybe just if I can interpose

23 an objection.  I'm not sure this adds up to over 100.

24      THE COURT:  Let's see.  Seven times seven is 49 --

25 I think it comes out pretty close to 100.
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 1      MR. STRUMWASSER:  I will withdraw the question,

 2 instead make it a ballpark of about hundred.

 3      THE WITNESS:  There appear to be roughly the

 4 ballpark of a hundred listed here.

 5      MR. STRUMWASSER:  Q.  And Mr. Lippincott, I asked

 6 you about not loaded, and you said "not processed."

 7 And I want to know, is there a difference?

 8      A.  There potentially could be.  I'm just using --

 9 referencing the words on the e-mail here "did not get

10 processed yesterday."

11          I'm unclear -- they didn't use the word

12 "loaded, " so I'm not sure if that was the issue here

13 or not.

14      Q.  Well, what kind of processing would a fee

15 schedule get that would come within your jurisdiction

16 other than being loaded onto -- onto the databases, the

17 claims databases?

18      A.  It's just unclear to me.  This is -- I'm not

19 sure that this is necessarily mentioning an EPDE issue

20 or another kind of technical issue outside of the E2E

21 process.

22      Q.  We have this e-mail from Lakshman Anantharam

23 that is telling Doris Romines that, "The following

24 files did not get processed yesterday due to

25 insufficient time."  You see that, right?



16301

 1      A.  Yes.

 2      Q.  And we know that, in March of 2007, that Doris

 3 Romines was newly on the fee schedule loading function,

 4 right?

 5      A.  Right, correct.

 6      Q.  And Ms. Romines responds to the prior e-mail,

 7 "I cannot believe this.  How can this be acceptable?"

 8 Do you see that?

 9      A.  Yes.

10      Q.  And assuming that this is the loading of fee

11 schedules, would you agree -- I should add that the

12 writer of the first e-mail is of the view that this was

13 because of insufficient time.  Do you see that?

14      A.  Yes.

15      Q.  And so the response from Ms. Romines is, "How

16 can this be acceptable?"  And would you agree on the

17 basis of the information that we have here as of June 8

18 that this is -- should not have been acceptable?

19      A.  I'm not really sure.  I'm not certain of -- I

20 just don't feel familiar enough with the specifics of

21 this issue to make that determination.

22      Q.  Okay.  And Ms. Graham responds and says that

23 the time constraint is a consequence of the fact that

24 you could only stage so many at a time due to server

25 size restraints.  Do you see that?
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 1      A.  Yes.

 2      Q.  And we're talking here -- and then she says,

 3 "Bottom Line:  We need more space for this fee schedule

 4 folder and we need more than two hours a night run time

 5 or we will continue to have these issues every

 6 quarter," I gather.  Do you see that?

 7      A.  Yes.

 8      Q.  Were you aware of -- you then forward that

 9 e-mail to Ms. Mimick and Mr. Rao, right?

10      A.  And Andrew.

11      Q.  And you cc Mr. Feng, right?

12      A.  Mr. Feng, sorry.

13      Q.  So at -- you can say "Andrew"; I just can't.

14          At some point you were aware that there was a

15 problem with RIMS server capacity that was interfering

16 with your ability to load fee schedules, right?

17      MR. McDONALD:  Objection, misstates the evidence.

18 I think the earlier testimony was that he doesn't know

19 what this referred to in this earlier e-mail.

20      MR. STRUMWASSER:  I think he's now established

21 more information.  I'm asking that question.

22      THE COURT:  All right.  Can you re-read the

23 question.

24          (Record read)

25      THE COURT:  I'll allow it.
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 1      THE WITNESS:  I'm not sure -- I don't see anywhere

 2 here that specifically states "fee schedule loading."

 3      MR. STRUMWASSER:  Q.  Okay.  So let's review.

 4 What we know is that fee schedules did not get

 5 processed right?

 6      A.  Files did not get processed yesterday.

 7      Q.  And the files were enumerated at the -- in the

 8 attachment, those are all numbers for fee schedules,

 9 aren't they?

10      A.  They appear to be.

11      Q.  And they are going -- and the notice of this

12 is going to the person who had responsibility for

13 loading fee schedules, correct?

14      A.  It was one person who had that responsibility

15 that we saw in the earlier e-mail.

16      Q.  And that person appears to be very troubled by

17 this development, right?

18      A.  I would agree.

19      Q.  And so are you prepared to infer from that

20 that, when the person who wrote the earliest e-mail

21 said "The following files did not get processed," it

22 is "did not get processed" in the course of the loading

23 process that Ms. Romines was responsible for?

24      A.  That appears to be what's happening here.

25      Q.  And do you know whether additional capacity
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 1 was ever provided to RIMS to resolve this problem?

 2      A.  I don't -- I don't know that.

 3      MR. STRUMWASSER:  We're good for a break, your

 4 Honor.

 5      THE COURT:  All right.

 6          (Recess taken)

 7      THE COURT:  All right.  Go back on the record.

 8      MR. STRUMWASSER:  Your Honor, I'm going to show

 9 the witness a copy of 759 in evidence.

10      THE WITNESS:  Okay.

11      MR. STRUMWASSER:  Q.  Do you recognize this

12 document, the attachment to the e-mail?

13      A.  It looks familiar to me.

14      Q.  This was a presentation on lessons learned

15 from the CTN transition, right?

16      A.  Looks like a draft of that presentation.

17      Q.  Right.  And Mr. Feng asked you and some others

18 to review it and offer comments, right?

19      A.  Yes.

20      Q.  Do you recall whether you commented in

21 response?

22      A.  I may have.  I'm not sure.

23      Q.  Do you recall whether you had input into this

24 draft itself?

25      A.  I don't believe I had provided input into the
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 1 draft at this point.

 2      Q.  Page 6084.

 3      A.  Okay.

 4      Q.  This is a list of things that need

 5 improvement, right, that we -- that you learned during

 6 the process up until November, needed improvement or at

 7 least as of the date that Mr. Feng drafted it, right?

 8      A.  Correct.

 9      Q.  The second bullet, "Control in place on what's

10 going on, what is coming out and what is rejected on

11 both systems," do you see that?

12      A.  Yes.

13      Q.  So as of November of '06, this is one of the

14 things that had been identified as needing improvement,

15 correct?

16      A.  Correct.

17      Q.  And in the context of the CTN transition and

18 in the context of what this presentation is about, the

19 "both systems" are NDB and RIMS, right?

20      A.  I would agree.

21      Q.  So this is an observation that, during the CTN

22 transition, to that point, there were not adequate

23 controls in place for what data was going into and

24 coming out each of those two systems and what data was

25 being rejected by each system, correct?  That's the
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 1 gist of this criticism?

 2      A.  I wouldn't agree with it phrased that way as

 3 it's listed under "What Needs Improvement."  I wouldn't

 4 word it as it was insufficient.  I think we had

 5 identified opportunities to improve on the controls

 6 that we did have in place.

 7      Q.  Well, would you agree that whatever controls

 8 were in place during this period were insufficient to

 9 be able to say with certainty on every -- on each given

10 days what documents went in, what documents -- what

11 transactions went in, what transactions came out, and

12 what transactions were rejected on each system?

13      A.  No, I wouldn't agree that they were

14 insufficient for that.

15      Q.  So it's your testimony that, at the time of

16 this, there were controls in place such that you could

17 in fact determine for each day what was going into EPDE

18 and what was coming out and what was rejected?

19      A.  I feel like we had those controls in place and

20 we had identified opportunities to improve them

21 further.

22      Q.  And those are the controls you had in place on

23 June 23rd?

24      A.  Yes.

25      Q.  And would you agree -- strike that.
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 1          Is it your opinion that you had in place on

 2 June 23rd controls sufficient to identify what

 3 transactions went into RIMS, what transactions came out

 4 of RIMS, and what transactions were rejected by it?

 5      A.  Yes.

 6      Q.  And same answer for NDB, that they were --

 7 your controls that were in place were sufficient for

 8 all three of those reconstructions?

 9      A.  To my recollection, I feel like we had those

10 in place.

11      Q.  The fourth bullet, "Full inventory of

12 contracting or loading/data differences upfront and

13 implications between PHS and UHC, (i.e. PTI, PAs,

14 billing address mismatch.)"  Now, PTI we now know is

15 pay to indicator?

16      A.  Correct.

17      Q.  And PA?

18      A.  It's not ringing a bell for me.

19      Q.  Would you accept payment appendix?

20      A.  That could possibly be.  That doesn't ring a

21 bell either.

22      Q.  Now, you do recall there were issues with

23 respect to the PTIs, right?

24      A.  I recall issues with respect to the

25 maintenance of individual versus group records of which
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 1 PTI would have played a role in determining them.

 2      Q.  Would you agree that, at the time you went

 3 live in June, that the implications between -- the

 4 implications of the PTI issue were not fully

 5 inventoried as between PHS and UHC?

 6      A.  Could you repeat the question, please?

 7      Q.  How about this.  That was a terrible question.

 8 Let me try again.

 9          We had a difference between PHS and UHC with

10 respect to the thing that PTI was indicating, correct?

11      A.  We identified an issue -- I would -- I would

12 restate that to say we had identified an issue in the

13 way that RIMS and NDB handled maintenance updates to

14 individuals and groups.  And PTI was an important

15 component of that relationship to NDB.  There was no

16 corresponding PTI relationship in RIMS.

17      Q.  Right.  There was a PTI indicator in NDB and

18 not in RIMS, right?

19      A.  That's correct.

20      Q.  And would you agree that the implications of

21 that fact had not been fully inventoried as had

22 affected contracting or loading as of June 23rd?

23      A.  I'm not aware if those were fully inventoried

24 as of that point or not.  But the fact that we did

25 encounter an issue with that would indicate that we
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 1 identified an item that certainly needed to be included

 2 in that inventory.

 3      Q.  "QA mass maintenance file before production,"

 4 do you see that?

 5      A.  Yes.

 6      Q.  Would you agree that in fact there had been a

 7 problem with quality assurance of files before mass

 8 maintenance was put into production?

 9      A.  I believe we had identified some examples

10 where we -- where mass maintenance had not worked fully

11 as anticipated, thus we had an opportunity to improve

12 that.

13          Mass maintenance was a process that was

14 utilized very regularly, even for an extended period of

15 time prior to the integration and, for the most part,

16 worked very well.  But I think we said we found some

17 improvement opportunities around the mass maintenance

18 process.

19      Q.  And mass -- the what you call improvement

20 opportunities are attributable to a failure to do

21 adequate quality assurance prior to the execution of

22 the mass maintenance, right?

23      A.  The mass maintenance process was a network --

24 was a process that network management used commonly to

25 do updates to NDB, and that's -- so my extent and
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 1 familiarity with mass maintenance was it was a common

 2 tool that network management would utilize to do

 3 large-scale updates to NDB.

 4          We had a couple of examples throughout the

 5 integration where we had some mass maintenance files

 6 that introduced some errors.  So we said QA'ing those

 7 would be an opportunity for improvement.

 8          But I'm not -- you were asking me specifically

 9 about mass maintenance issues, I believe?

10      Q.  QA prior to executing a mass maintenance.

11      A.  And the QA process would have been a component

12 of network management process.  Again, mass

13 maintenance, the way I understand it and recall it, was

14 that this was a normal part of their operations, that

15 they would run these mass maintenance processes almost

16 on a daily basis to do these updates.

17      Q.  And a couple of three bullets down, "Keep a

18 place where key decisions are made... reduce redundant

19 work by posting the known issue log."  Was in fact a

20 failure to record and centralize key decisions a

21 problem in the first six months or so of the

22 transition?

23      A.  Trying to recall this one.  I believe I

24 remember a -- having a war room issue log.  So I'm not

25 sure why -- maybe having broader access to that issue
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 1 log and having it updated to also reflect decisions as

 2 well.

 3          My point is that, at the time of deployment,

 4 we had an issue log.  This would be an enhancement to

 5 that process.

 6      Q.  Was Mr. Feng -- do you know whether Mr. Feng

 7 would have had access to the issue log?

 8      A.  I believe he would have.

 9      Q.  The last major -- last first-level bullet is

10 "EPDE/EPDL."  Do you see that?

11      A.  Yes.

12      Q.  The first sub-bullet says, "Prior to EPDE/EPDL

13 changes, make sure roster/delegation [sic] cleanup

14 taken care of.  Make sure one side is clean and use as

15 source of truth."  Do you see that?

16      A.  Yes.

17      MR. McDONALD:  Just for the record, it said

18 "delegated cleanup."

19      MR. STRUMWASSER:  I'm sorry?

20      MR. McDONALD:  You used the word "delegation."

21      MR. STRUMWASSER:  Thank you.  Thank you for the

22 correction.

23      Q.  So do you agree that roster/delegation --

24 roster/delegated cleanup was not reliably taken care of

25 prior to EPDE/EPDL changes?
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 1      A.  I do recall some issues with roster

 2 maintenance between the two databases, including

 3 situations where we attempted to reconcile the rosters

 4 by checking with the provider.  And we would receive

 5 rosters from the provider that matched neither NDB nor

 6 RIMS, so we did have some issues and some examples

 7 where we had inaccurate roster information.

 8      Q.  Now, when he says, "Make sure one side is

 9 clean and use as source of truth," for purposes of the

10 EPDE end-to-end process, the side that he's talking

11 about is NDB, right?

12      A.  Ultimately, yes.  If, at the time of analysis,

13 RIMS might have had the -- the decision could have been

14 made to start with the rosters in RIMS, for example,

15 and ensure those were clean, then use those as the

16 starting point.

17          This is -- again, I think it's important to

18 keep some of these bullets in mind, that they're

19 looking towards future -- meant to be lessons learned

20 for future performance as well.

21          So this is kind of saying, "Next time you do

22 an integration, pick one side to be the master.  Clean

23 the roster, and then use that as the source of truth,"

24 with NDB ultimately being the source of truth.

25      Q.  So is it your testimony that one of the



16313

 1 problems in the first six months of the CTN transition

 2 was that the RIMS provider data were not accurate?

 3      A.  The RIMS provider data in the first six months

 4 post-deployment, so the back -- six months from July?

 5      Q.  Yes, from June 23rd through November.  Maybe

 6 that's five months.

 7      A.  We had examples of issues where the

 8  demographic -- did you say "demographic data"?

 9      Q.  RIMS demographic data being inaccurate.

10      A.  We had examples where the RIMS demographic

11 data was inaccurate.

12      Q.  Of all of the claim or directory issues that

13 we have talked about in your testimony, can you

14 identify any of those that were attributable

15 specifically to RIMS data inaccuracies?

16      A.  If I'm understanding the question correctly, I

17 would attribute -- they were all issues with the RIMS

18 data.

19      Q.  All right.  Yes, yes.  Pre-EPDE RIMS data

20 being inaccurate?

21      A.  Without kind of looking at an individual

22 issue, I couldn't say for sure that the root cause of

23 an issue encountered post-deployment was due to

24 inaccurate data in RIMS prior to the deployment.

25      Q.  And you can identify claims payment and
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 1 directory issues that were attributable to data errors

 2 in NDB, right?

 3      A.  Yes.

 4      Q.  "Proactively develop scenarios in testing

 5 environment to address fundamental differences of

 6 contracting/business/operations processes between PHS

 7 and UHC," do you see that?

 8      A.  Yes.

 9      Q.  Now, let me ask you about Emptoris for a

10 second.  In the case of Emptoris, there was a specific

11 testing environment that enabled you or enabled United

12 to test the Emptoris data that was being fed to NDB

13 prior to actually making the feed, right?

14      A.  That may have been the case.  I'm not -- I was

15 not -- I'm not aware of that one way or the other.

16      Q.  Would you say that there was a testing

17 environment in the first half of -- well, immediately

18 after the go-live date for CTN, immediately after June

19 23rd, would you say that there was a testing

20 environment to test the data that was being fed to RIMS

21 before actually making the operational transition?

22      A.  Could you read that one more time, please?

23      (Record read)

24      THE WITNESS:  I'm not understanding the question

25 correctly, I believe, because you said after the
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 1 go-live date but before making it operational.  So

 2 we're --

 3      MR. STRUMWASSER:  Q.  Fair enough.  Let me

 4 rephrase that.  First of all, do you understand what a

 5 testing environment is?

 6      A.  I do.

 7      Q.  What is it?

 8      A.  There's multiple examples of testing

 9 environments.  There will be -- typically you have a

10 test environment where you would perform the various

11 stages of testing.  And I would -- in my experience,

12 that's unit testing, system testing, integration

13 testing.  So you have different levels of testing of

14 the code prior to movement to production.

15      Q.  And one of the things you would do is you

16 might maintain a duplicate of the database and a

17 duplicate of the transactions you're going to feed

18 through it, and every time you got a new batch of

19 transactions, you would run those transactions through

20 the dummy database first and track those changes all

21 the way down the line to make sure they are having the

22 intended effects, right?

23      A.  That would be a possible scenario, yes.

24      Q.  That isn't something you had in the EPDE feed

25 prior to June 23rd, was it?
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 1      A.  I believe we did have that prior to the feed.

 2 That's where we did our pre-deployment testing was in a

 3 test environment that would take a test file from the

 4 EPDE extract module and load that file into the test

 5 environment to see the outcome of the autoload process.

 6      Q.  And I take it from the way you answered that

 7 question that, following the go-live date in June, you

 8 did not run the daily changes through a similar test

 9 environment?

10      A.  That's correct, we did not.

11      Q.  Do you think that's what this third sub-bullet

12 is talking about, "Proactively develop scenarios in

13 testing environment to address fundamental differences

14 of contracting/business/operations processes"?

15      A.  It's possible that Mr. Feng, in drafting this

16 e-mail, would have taken some of the specific issues

17 that we had encountered to date and listed them as

18 scenarios to test.  So if we had an issue, then he

19 would be putting it on the list to say, "Add a test" --

20 "let us add" -- or "develop scenarios around these

21 issues."

22          So I don't think it's addressing the fact that

23 we did not have a test environment post-deployment that

24 we ran test files into.  I think that that would be --

25 assuming the operational processes was working as
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 1 expected, we would be -- we wouldn't want to test that

 2 on a daily base.  We wouldn't test every day thousands

 3 of code changes going into a test environment and then

 4 into an operation or a production environment.

 5          We've operationalized the process at that

 6 point, so it's an ongoing update to production.  So I

 7 don't believe that that's the reference here.

 8      Q.  You weren't making thousands of lines of code

 9 change every day, right?

10      A.  Updating records.

11      Q.  Okay.  Turn to 6083, please.  This is the list

12 of what went well.  And the fourth bullet is, "No

13 blames, no finger-pointing."  Do you agree that that is

14 a measure of success of the transition as of November

15 of '06?

16      A.  I would agree, and I think it ties into the

17 second bullet here about being a truly cross-functional

18 approach.  Certainly there were instances where, when

19 we had an issue in the development of a root cause,

20 we -- a certain area may have been responsible for that

21 root cause.  But ultimately, I felt like we worked

22 through each of the issues and worked as a team.

23      Q.  Without placing blame and without pointing

24 fingers?

25      A.  It's hard -- I think it -- I think that, in a
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 1 process like this, you have -- as you're working

 2 through issue resolution, you would find an area that

 3 might have -- where the root cause of the issue would

 4 reside.  So it's more identification of issue rather

 5 than necessarily finger-pointing and blaming.

 6      MR. STRUMWASSER:  I think we're good for one more,

 7 your Honor.

 8      THE COURT:  Sure.

 9      MR. STRUMWASSER:  I'm giving the witness a copy of

10 713 in evidence.

11      THE COURT:  All right.

12      THE WITNESS:  Is there a date associated with this

13 document?

14      MR. STRUMWASSER:  Funny, I was going to ask you

15 the same question.  We do have some information on that

16 question.

17          If you look at the third page, 9520, we have a

18 spreadsheet that says in the upper left corner, cell

19 A2, "Updated 10/8/08."  So that's the best I can do.

20      THE WITNESS:  Thank you.

21      THE COURT:  Well, I think there was an indication

22 that the metadata said "10/9/08."

23      MR. STRUMWASSER:  Great.

24      THE WITNESS:  Thank you.

25      MR. STRUMWASSER:  Q.  If it is any help, I don't
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 1 have any questions planned for the spreadsheet.

 2      A.  Oh, good it does help.  I'm ready.

 3      Q.  Have you ever seen this document before?  As

 4 in all cases, I'm not asking you if you had seen it via

 5 counsel, but other than anything you may have been

 6 shown by counsel, have you ever seen this document, to

 7 your recollection?

 8      A.  It's not familiar to me.

 9      Q.  The third sentence of the first paragraph

10 reads, "As further analysis has been done on the audit

11 issue and corrective actions, it has become apparent

12 that a large number of issues trace back to contract

13 and fee schedule setup."  Do you see that?

14      A.  Yes.

15      Q.  And that is something that was identified

16 through what the document calls the DOI audit, right?

17 Is that consistent with your recollection?

18      A.  Actually, I do not recall that, but I see the

19 reference to the DOI audit here up above.

20      Q.  And, "These issues are" -- "These are

21 processes and issues within UHN."  Do you see that?

22      A.  Yes.

23      Q.  So do you agree that the problems that we've

24 been talking about here for the last several hearing

25 days are problems that were attributable to contract
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 1 and fee schedule setup which, in turn, were processes

 2 and issues within UNH -- UHN?

 3      MR. McDONALD:  Objection, vague.  And, if I

 4 understand the question, it sounds like Mr. Strumwasser

 5 is now importing into this document the subject of

 6 what's been the inquiry of cross-examination over the

 7 last couple of days.

 8      MR. STRUMWASSER:  All right.  I'll be glad to try

 9 and tidy this up a little bit.

10      Q.  We've talked about a lot of issues during the

11 course of your testimony here, right, claims issues,

12 directory issues, data issues, right?

13      A.  Yes.

14      Q.  And with respect to those issues, do you agree

15 that those issues and whatever corrective action was

16 required of them were issues that could be traced back

17 to contract and fee schedule setup?

18      A.  I wouldn't agree with that.  I mean, there

19 were some related to that, but we also had other

20 issues.  I would say anything that required -- for

21 example, a coding correction to the PHS autoload

22 program would not necessarily have been related to

23 contract and fee schedule setup.

24      Q.  Okay.  So for example, problems with data --

25 data structure differences between RIMS and NDB, those
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 1 you would not attribute to the contract -- you would

 2 not call those contract setup and -- contract and fee

 3 schedule setup, right?

 4      A.  I would actually state it as coding logic,

 5 program logic errors within the EPDE autoload process.

 6 I would not trace back to contract and fee schedule

 7 setup issues.

 8      Q.  Those would be IT?

 9      A.  That would be one possible source, if it was

10 determined that IT had coded the module incorrectly.

11      Q.  How about if there were file structure

12 differences between the two systems that were not fully

13 appreciated at the time of implementation?  Whose

14 responsibility would that be?

15      A.  It would have been a -- if that were the case,

16 it would have been the responsibility of the subject

17 matter experts, and the -- for the systems, and the IT

18 folks.

19      Q.  In your chain of command?

20      A.  The EPDI team and my chain of -- in my chain

21 of command, yes.

22      Q.  Now, there's a list here of known issues that

23 have resulted or will result in claim rework projects.

24 Do you see this list starting on 9518?

25      A.  Yes.
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 1      Q.  The first item is "Lack of controls in system

 2 feeds.  Specific examples include Emptoris to NDB feed,

 3 NDB to RIMS (EPDE) feed, maintenance of RIMS crosswalk

 4 table."  Do you see that?

 5      A.  Yes.

 6      Q.  Would you agree that there was a lack of

 7 controls in the feed from Emptoris to NDB?

 8      A.  I don't know.  I'm not familiar with the

 9 controls that would have existed between Emptoris and

10 NDB.

11      Q.  Would you agree that there was a lack of

12 controls in the EPDE feed?

13      A.  I did not -- no, I did not feel we had a lack

14 of control -- lack of controls in the NDB-to-RIMS EPDE

15 feed, at least during my time of having responsibility

16 for that feed.

17          And I point that out because if we're talking

18 October '08 things may have changed.  I'd moved out of

19 the role by this time, so...

20      Q.  But sitting here today and looking back on

21 your tenure, you do not believe that there was a lack

22 of controls in the EPDE feed -- you do not believe

23 today that there was a lack of control in the EPDE feed

24 during your tenure with responsibility for EPDE?

25      A.  I wouldn't characterize it as a lack of
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 1 control.  I think we identified opportunities for

 2 improvement, and we implemented some of those

 3 improvements.  But I never felt that we had a look of

 4 control.

 5      Q.  Would you agree, Mr. Lippincott that a lack of

 6 controls contributed to the failure to maintain the

 7 crosswalk?

 8      A.  I don't think I could comment on that process.

 9 That was -- we looked at that earlier today, and that

10 was really a CCI control.  I believe they had some

11 process in place.  I think we looked at an example of

12 one where they -- where there was an issue that was --

13 that was identified.

14      Q.  No. 3 on the Exhibit 713, "Lack of

15 reconciliation of Provider data amongst various

16 systems," and there are some examples involving TINs.

17 These reference data errors that arose because of

18 discrepancies between RIMS and NDB, right?

19      A.  Correct.

20      Q.  Now, by October of 2008, there had been some

21 data reconciliation between those systems, right?

22      A.  Absolutely.  It would have been ongoing

23 throughout the two-plus years that EPDE had been in

24 place by this time.

25      Q.  Would you agree that those reconciliation
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 1 processes should have occurred earlier than they did?

 2      A.  No.  I would call them more ongoing

 3 reconciliation processes.  Again, we -- I felt like we

 4 had reconciliation processes in place when -- upon

 5 deployment, and we continued to refine and enhance

 6 those as we went along.

 7      Q.  Okay.  So the answer is no, you would not --

 8 you do not believe that the reconciliations that took

 9 place should have happened earlier?

10      A.  I feel like we -- we reconciled and corrected

11 differences as we identified them.  So, I'm sorry, your

12 question was specifically?  Could you --

13      Q.  Yeah.  My question was, so you do not believe

14 that the reconciliations should have taken place

15 earlier?

16      A.  I believe we reconciled -- we performed the

17 reconciliations as early as possible.  Some of these

18 reconciliations were identified, I'm sure, on into

19 2008.

20      Q.  Item No. 5, "Fee Schedules.  The issues with

21 fee schedules includes: the maintenance and monitoring

22 of fee schedule updates to ensure that they are timely"

23 and "the accuracy of fee schedules."  Do you see that?

24      A.  Yes.

25      Q.  Those were, in fact, issues that arose in the
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 1 course of the implementation, correct?

 2      A.  I believe we had some -- some examples of

 3 issues with fee schedule updates and accuracy.

 4      Q.  In your view, were those issues the

 5 responsibility of UHN?

 6      A.  I would agree.

 7      MR. STRUMWASSER:  This is a good time.

 8      THE COURT:  Okay.  Tomorrow at 9:00 o'clock.

 9          (Whereupon, the proceedings recessed

10           at 3:56 o'clock p.m.)
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 1 Wednesday, February 9, 2011          9:06 o'clock a.m.

 2                         ---o0o---

 3                   P R O C E E D I N G S

 4      THE COURT:  This is on the record before the

 5 Insurance Commissioner in the matter of the accusation

 6 against PacifiCare Life and Health Insurance Company.

 7 This is OAH Case No. 2009061395 Agency No. UPA

 8 2007-00004.

 9          Today's date is February 9th, 2011.  Counsel

10 are present.  Respondent is present in the person of

11 Ms. Drysch.

12          And we're continuing with Mr. Lippincott.  Go

13 ahead.

14      MR. STRUMWASSER:  Your Honor, I want to deal

15 with --

16      MR. GEE:  We have a privilege log and your Honor's

17 copies of the CMA documents.

18      THE COURT:  Oh, sure.  I'll look over them later

19 and we can see where we go.

20      MR. GEE:  Should we mark the privilege log?

21      MR. McDONALD:  That would be good, thank you.

22      THE COURT:  We are at 964.

23          (Department's Exhibit 964 marked

24           for identification)

25      THE COURT:  That makes our next exhibit



16332

 1 number 965.

 2          Okay, go ahead.

 3                   JOHN ROSS LIPPINCOTT,

 4          called as a witness by the Respondent,

 5          having been previously duly sworn, was

 6          examined and testified further as

 7          hereinafter set forth:

 8           CROSS-EXAMINATION BY MR. STRUMWASSER

 9      MR. STRUMWASSER:  Q.  Good morning,

10 Mr. Lippincott.  Do you have Exhibit 759 there?

11      A.  I believe so.  Yes.

12      Q.  Then you are one step ahead of me.

13          Got it.

14          Turn, if you would, please, to 6084, the

15 PowerPoint.

16      A.  Okay.

17      Q.  The second bullet for this exhibit -- for this

18 page, says "Control in place" -- we're in the "What

19 Needs Improvement" section.

20      A.  Yes.

21      Q.  And the second bullet is "Control in place on

22 what's going in, what's coming out, and what is

23 rejected on both systems," right?

24      A.  Yes.

25      Q.  And I think we've already established that
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 1 the -- both systems are NDB and RIMS, right?

 2      A.  That's one of the system pairs that we would

 3 be discussing here.

 4      Q.  Specifically with respect to that system pair,

 5 would you just lay out for us as best you recall, what

 6 was the -- what were the measures that were taken to

 7 improve the controls for those two pairs as a result

 8 of -- excuse me, that pair as a result of this "Lessons

 9 Learned" exercise?

10      MR. McDONALD:  Objection, vague as to time.  Can

11 we sort of pick a time period?

12      THE COURT:  As of the time of this --

13      MR. STRUMWASSER:  Yes.

14      Q.  What was done after this document or after

15 this "Lessons Learned" exercise was completed?

16      MR. McDONALD:  So this is November 2006?

17      MR. STRUMWASSER:  Yes.

18      THE WITNESS:  I don't recall specifically what we

19 may have done here.  Potentially I know we had the

20 system enhancement in March of '07.  I don't recall if

21 a component of that was maybe an enhancement to our

22 existing controls.

23      MR. STRUMWASSER:  Our next in order, your Honor.

24      THE COURT:  It is 965.

25      MR. STRUMWASSER:  And, no, I'm not going to ask
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 1 the witness to read the whole thing.

 2      THE COURT:  It's a document dated April 25, 2007,

 3 titled "Operations Review, Network Ops Staff Meeting."

 4          (Department's Exhibit 965, PAC0895834

 5           marked for identification)

 6      MR. STRUMWASSER:  Q.  And I'm going ask you,

 7 Mr. Lippincott, just to turn to -- I might have

 8 questions for you about 5837, 38, 40 and 41.

 9      A.  37, 38 --

10      Q.  Actually, 38 and 40.  Let's just do that.

11          As you can see, I'm economizing as we go, your

12 Honor.

13      A.  Okay.

14      Q.  Do you recognize this document, sir?

15      A.  Not specifically, but it appears to be a -- a

16 status report out for our network operations team.

17      Q.  And on 5836, you are identified as the lead

18 person on integrations and technical operations.  Do

19 you see that?

20      A.  Yes.

21      Q.  That would mean that you prepared those

22 portions of this?

23      A.  Either prepared or prepared at my direction.

24      Q.  And now if we turn to 5838, this is "Composite

25 Functional Views (Ops Focus)."  Is that one of the
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 1 slides that would have been prepared by you or your

 2 staff?

 3      A.  I think it appears to be a slide that we would

 4 have had input on multiple areas represented here in

 5 the slide.

 6      Q.  On the left side in the "Highlights" section,

 7 the fourth bullet, "Provider Verification

 8 Outreach...Cleaned up 80 percent of provider

 9 demographics in pilot markets (Northern CA and RI)," is

10 that Rhode Island?

11      A.  I believe so.

12      Q.  So Northern California was designated as a

13 pilot market for what?

14      A.  For the provider verification outreach team.

15 That was a part of the NDM, CCI organization.

16      Q.  So this was a situation where they were

17 reaching out to providers to get the data cleaned up?

18      A.  Correct.  It was a team that was put in place

19 to actually just do an audit process, where they would

20 go down a list of providers and call the provider just

21 to do an audit of the accuracy of the demographic

22 information that we had in our database.

23      Q.  And Mr. Lippincott, am I correct that they

24 discovered that 34 percent of the Northern California

25 data were wrong from the start?
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 1      A.  That's what this would seem to reflect.  I

 2 wasn't specifically involved with the PVO team itself.

 3 I'm not sure -- obviously, when they say -- it says --

 4 let's see here.

 5          It's unclear what component of demographics

 6 they may be referencing, but I see 34 percent here.

 7      Q.  What would constitute "from the start" in

 8 terms of Northern California?

 9      A.  I would imagine it's the start of this

10 provider verification outreach effort.  I'm not sure,

11 though.

12      Q.  So you don't read that to mean from the start

13 of the data integration?

14      A.  Yeah.  I think the PVO team was less concerned

15 about integration as it was just auditing the

16 information in NDB.

17      Q.  Do you read this to say that 80 percent of

18 those 34 percent had been cleaned up by the time of

19 this presentation?

20      A.  I don't read it that way.  I would say that

21 they had cleaned up all of the 34 percent, and they had

22 gotten -- made their way through 80 percent of the

23 market with 20 percent left to contact.

24      Q.  Is that not 34 percent of the market itself?

25 Isn't that 34 percent a measure of the market?
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 1      A.  I read it as that they had worked their way

 2 through 80 percent of the market.  Of that 80 percent,

 3 they found that 34 percent had some component of

 4 provider demographics that required an update and they

 5 would have corrected all of those 34 percent as they

 6 encountered them.

 7      Q.  Then in the lower right box on the same page,

 8 "Lowlights," the third bullet.  "The implementation of

 9 Emptoris did not have sufficient quality on the

10 front end controls and still lacks quality measures (25

11 percent retroactivity)."  Do you see that?

12      A.  Yes.

13      Q.  What is the reference to 20 percent

14 retroactivity?

15      A.  It's not clear to me.

16      Q.  Was there a meeting held in response or a

17 conference call held in response to this document's

18 preparation or as a part of this document's

19 preparation?

20      A.  It's possible.  Sometimes we would submit

21 status reports via e-mail for review.  Sometimes they

22 would be reviewed on a call or in a meeting.

23      Q.  Do you agree that, as of April 25th, 2007, or

24 thereabouts, that the implementation of Emptoris did

25 not have sufficient quality on the front end controls
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 1 and still lacked quality measures?

 2      MR. McDONALD:  Objection, lacks foundation.

 3      THE COURT:  If he knows.

 4      THE WITNESS:  I really don't know.  Emptoris was a

 5 different area of that organization.

 6      MR. STRUMWASSER:  Q.  The penultimate bullet,

 7 "Migration of provider data from integrations takes too

 8 long and does not result in quality outcomes," do you

 9 see that?

10      A.  Yes.

11      Q.  Do you agree with that bullet?

12      A.  I would agree with a component of it, and I

13 think it's an important clarification that we note that

14 this is a reference to migration.

15          "Migration of data from integrations takes too

16 long and does not result in quality outcomes."  So we

17 were very careful to try to distinguish between

18 migration and integration.

19          So the PacifiCare autoload process was an

20 example of an integration, where we're integrating data

21 across two databases.  Migration, a better example of

22 migration would be our Mid Atlantic Health Plan, where

23 we were actually migrating the data and the members off

24 the acquired entity platform and moving that business

25 to UNET.
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 1          So "migration" and "integration" are two very

 2 different terms with different meanings.

 3      Q.  Well, migration is exactly what you did with

 4 PacifiCare Life and Health Insurance Company later in

 5 the process, right -- as you've defined "migration"?

 6      A.  Ultimately -- in fact, I think we're just now

 7 at the point of a final migration off of RIMS here in

 8 2011.  So ultimate migration, yes.

 9      Q.  Now, that process, moving people over, is that

10 a process that took too long as of August -- excuse me,

11 April of '07?

12      MR. McDONALD:  Objection, relevance.  We've

13 already established that it's not what was going on in

14 connection with PacifiCare as of April 2007.

15      THE COURT:  I'm going to sustain that objection.

16      MR. STRUMWASSER:  Well, I am testing his

17 representation of what this bullet's about.  I don't

18 think that there was any sense in 2007 that the

19 migration of PacifiCare Life and Health Insurance

20 Company took too long.  I don't think that is the way

21 in which the word "migration" is being used here, and

22 I'd like to be able to test that.

23      THE COURT:  All right.  I'll allow it.

24          Can you read the question?

25          (Record read)
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 1      THE COURT:  So a process that took too long?

 2      MR. STRUMWASSER:  Q.  Were there migrations as of

 3 April 2007 that had taken too long?

 4      A.  We did run into some issues with the Mid

 5 Atlantic Health Plan migration.  We had a -- I believe

 6 we were moving some of their government business off

 7 the Mid Atlantic Health Plan platform onto UNET with

 8 a -- I believe it was a 1/1/07 deployment date.

 9          And we really had issues with getting that

10 data moved.  And we had some -- that migration effort

11 was difficult and required some -- required a fairly

12 lengthy amount of time to accomplish.

13      Q.  Would you agree that the migration of

14 PacifiCare Life and Health Insurance Company was

15 settled upon because integration was going to take --

16 because what you call integration, that is to say,

17 moving the claims platform but not the bodies, was

18 going to take too long and was not going to result in

19 quality outcome?

20      MR. McDONALD:  Objection, misstates the prior

21 testimony.

22      THE COURT:  I'll allow it.

23      THE WITNESS:  Could you repeat the question,

24 please?

25          (Record read)
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 1      THE WITNESS:  I would disagree, because actually

 2 what ultimately happened here, at least in this time

 3 period, is we did do integration.  And we delayed the

 4 planned migration.  There was initial discussions

 5 around doing migration to UNET of the RIMS business

 6 that ultimately were put off.  And here we are in 2011;

 7 it's finally being finalized.  But we obviously went

 8 forward in 2006 with integration.

 9      MR. STRUMWASSER:  Q.  Would you agree that the

10 process of moving data from RIMS -- excuse me -- from

11 NDB to RIMS took too long?

12      A.  I don't believe I would characterize it that

13 way.  It felt like we made our -- we had -- we were

14 able to put a plan in place in early 2006 that we were

15 able to work to and accomplish our objective of

16 starting the process on June 23rd of 2006.

17          I don't feel like it took too long, so I

18 wouldn't characterize it that way.

19      Q.  Would you agree that the movement of data from

20 NDB to RIMS did not result in a quality outcome?

21      A.  No, I wouldn't agree with that.

22      Q.  As of August -- excuse me, April of 2007, is

23 it your opinion that the migration of provider data

24 from NDB to RIMS represented an example of a quality

25 outcome?
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 1      MR. McDONALD:  Objection, I think that misstates

 2 the prior testimony in terms of the use of the word

 3 "migration."

 4      THE COURT:  Can you read it back?

 5      MR. STRUMWASSER:  I'll tell you what.  Let me

 6 obviate that issue.

 7      Q.  Is it your position, Mr. Lippincott, that the

 8 movement of provider data from NDB to RIMS as of April

 9 2007 represented a quality outcome?

10      A.  Yes, I'd call it a quality outcome.  We had

11 some issues that we encountered that we remediated, but

12 I think -- I would overall consider it a quality

13 outcome.

14      Q.  Last bullet, "No quality measure in place

15 around accuracy of EPDEI [sic]."  Do you see that?

16      A.  Yes.

17      Q.  Do you agree with that bullet?

18      THE COURT:  Actually, it's "EPDI."  There's no

19 "E."

20      MR. STRUMWASSER:  I'm sorry.  Thank you, your

21 Honor.

22      Q.  Do you agree with that bullet as it was

23 written?

24      A.  I think it requires some interpretation to be

25 sure it's well understood.  This could be taken several
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 1 ways.

 2          I would agree with it in the fact that we did

 3 not have a universal consistent quality measure that we

 4 tracked and accomplished across our integrations.

 5 Instead, we had the reconciliation processes that we

 6 performed that could have been used to extrapolate some

 7 quality measures.  But this was really getting at the

 8 desire to create a consistent, well-understood quality

 9 measure that could be used comparatively across our

10 integrations.

11      Q.  So, Mr. Lippincott, was that a "yes" with that

12 explanation or a "no" with that explanation?

13      A.  Yes, with that explanation.

14      Q.  On 5840, in the box of "Lowlights," first

15 bullet, "Emptoris is not controlling for retro

16 physician loads, does not have a front-end quality

17 module, and does not support a business process today

18 of throughput all the way to NDB to ensure that the

19 transaction updates properly - we have a lot of work to

20 do."

21          Do you have an opinion as to whether any of

22 the points that are made in that bullet you agree with?

23      A.  To be honest, I don't recall fully

24 understanding, you know -- this doesn't ring a

25 recollection to me that I recall these specific issues.
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 1          This could possibly have been an item that was

 2 creating some NDB data issues that one of my staff

 3 would have provided as an item for attention.  I don't

 4 feel like I could sit here today and argue whether or

 5 not Emptoris had a quality front-end module or some of

 6 the other items mentioned here.

 7      Q.  Third bullet, "EPDI does not have a method of

 8 tracking/measuring quality today," "today" presumably

 9 being April 25, 2007.  Do you agree with that, as of

10 April 25, 2007?

11      A.  To me this is a repeat of the previous bullet.

12 So I would have the same answer here as the previous

13 bullet.

14      Q.  The next bullet, "There is no timeline

15 capability in NDB to ID what a provider record looked

16 like before it was overlaid," in other words, Emptoris

17 is putting data into NDB, and in that process, you are

18 losing the original data in NDB, right?

19      A.  It could be any -- Emptoris being one of many

20 ways that NDB data would be uploaded, simply an NDM

21 peer typing in a new address or provider would overlay

22 that information, and we would not have the ability to

23 go back and see what that record looked like prior to

24 that overlay.

25          In an online manner, there was no way to --
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 1 effective dating and go into NDB screens and look at

 2 what that looked like previously.  I think we -- I

 3 don't know that we had a -- I think we had snapshots of

 4 the databases that went back historically.  I think

 5 there would be a way to restore a previous version of

 6 NDB to look at prior data, but it did not contain

 7 timeline capability where it would store that record

 8 online and be able to pull that up.

 9      Q.  And it did not enable you to restore data that

10 was overlaid since the last backup, right?

11      A.  Not in an easily automated, available process.

12 It would have taken a restore of a previous version of

13 NDB to a database and either manually updating -- if

14 you wanted to restore a certain record to a prior

15 value, either a manual process to update that or some

16 kind of automated process, pulling data from the prior

17 version and laying that into the current version of

18 NDB.

19      Q.  And that would require you to have the

20 information necessary to re-input stuff, right?

21      A.  Yeah, which would be available off that prior

22 backup.

23      Q.  No, that wouldn't be available off that prior

24 backup.  But I'm asking you, you wouldn't have the

25 information that had been keyed in since the prior
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 1 backup, right?

 2      A.  That would be in the current version.  The

 3 production online version would have that information.

 4 So that would restore -- let's say, February 7th.

 5 Let's say I needed to go back to February 4th.  I would

 6 create a -- pull a copy of NDB as of February 4th, put

 7 that in a replica version of NDB, have today's February

 8 7th data here, so I could either pull the data here if

 9 I needed to restore it to February 7th and load it that

10 way.  But you said, how would you have the data that

11 had been updated?  Well, that would be reflected in the

12 production version.

13      Q.  Unless somebody updated it on February 5th and

14 somebody else updated it on February 6th.  You won't

15 have the February 5th data, right?

16      A.  Unless you again go back to that February 5th

17 date and restore that, or the February 6th date and

18 restore that.  So it would be a more cumbersome

19 process.

20      Q.  Last bullet here, "Data from acquired entities

21 is suspect."  Do you agree with that bullet?

22      A.  I agree.  We had some examples and some

23 concerns with the data from acquired entities.

24      Q.  Including PHS?

25      A.  Correct.



16347

 1      Q.  And on the "Highlights," the third from the

 2 last bullet, "Integrated PHS" and some others, in your

 3 view, had PHS been integrated by April 25, '07?

 4      A.  I'm sorry.  Which bullets are you mentioning?

 5      Q.  Under "Highlights."

 6      A.  All of them or --

 7      Q.  No, no.  Under "Highlights."  Do you see the

 8 third from the last, "Integrated PHS, John Deer,

 9 Oxford, MAMSI."  And my question is, as of

10 April 25, '07, had PHS been integrated in your opinion?

11      A.  I'd say yes with varying levels of

12 integration.  Obviously California PPO was being

13 integrated in an automated fashion with the fee

14 schedule crosswalk.

15          The other components of PacifiCare had been --

16 were in a -- continued on in a dual process -- dual

17 manual maintenance process.  And then additionally,

18 there were other areas of the company besides just

19 demographic and contract information that had been

20 integrated as well, so varying stages of integration.

21      Q.  So it would be fair to say it was really more

22 of a matter of integrating PHS than integrated as of

23 April 25?

24      A.  I think, by this time, I think it's proper to

25 use the word "integrated."  Moving some of the
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 1 integration activities from manual to automated would

 2 be automation, not necessarily integration.

 3      Q.  I want to go back to 5038 [sic] for just one

 4 second and that "Migration of provider data from

 5 integrations" bullet that there was a definitional

 6 issue on.

 7      MR. McDONALD:  5838?

 8      MR. STRUMWASSER:  5838, my final offer.

 9      Q.  Are you there?

10      A.  Yes.

11      Q.  The bullet doesn't say "migration of

12 business."  The bullet says, "Migration of provider

13 data."  Would you agree that you did migrate provider

14 data from PHS -- excuse me, from NDB to RIMS?

15      A.  I would agree that there was migration of

16 provider data with respect to PacifiCare.  I would not

17 agree that that was the intention of this bullet.

18      Q.  Mr. Lippincott, you were involved in

19 documenting business requirements for release to NDB,

20 weren't you?

21      A.  My team was involved with that, certainly.

22      Q.  Do you have 5485, your resume there?

23      A.  My resume?

24      Q.  Yes.

25      A.  Yes.
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 1      Q.  You supervised a team of business analysts in

 2 documenting business requirements for Release 2.  Do

 3 you see that at the bottom of the first page?

 4      A.  Yes.

 5      Q.  So you led the team that determined what

 6 features of NDB -- what features NDB should include and

 7 documented the business reasons for those features?

 8      A.  The team did, yes.

 9      Q.  Well, you led that effort, right?

10      A.  I supervised the team of business analysts in

11 that effort.

12      Q.  What's the difference between "led" and

13 "supervised" in that answer?

14      A.  I guess I'm trying to distinguish the fact

15 that did I not write business requirements.  My team

16 documented the business requirements, and I managed

17 their activities.

18      Q.  And in 2005 and '6, you led the group that

19 maintained NDB, right?

20      A.  Correct.

21      Q.  So you were aware, were you not, in June of

22 '06, that there was no capacity to test the validity of

23 data in NDB before launching the EPDE feed, right?

24      A.  I'm unclear of the question.  Could you either

25 restate or rephrase that, please?
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 1      Q.  Sure.  You were aware in June of '06 that

 2 there was no capacity to test the validity of the data

 3 in NDB before launching EPDE, right?

 4      A.  I was -- I don't recall that specifically.  I

 5 recall a couple of things.

 6          It's important to note that I transitioned out

 7 of this role around June 1st to the ITO role.  So NDM,

 8 at the time of the actual turning on of EPDE on June

 9 23rd, was no longer under my control.

10          And I'm also confused by this statement

11 because we did a fair amount of validation of the data

12 in NDB.  So to say that we had no capacity in NDM to

13 test the validity of the data before launching the NDB

14 feed, I'm not familiar with that specific comment.

15      MR. STRUMWASSER:  966, your Honor?

16      THE COURT:  Yes.  966 is an e-mail with a top date

17 of September 20th, 2007.

18          (Department's Exhibit 966, PAC0892470

19           marked for identification)

20      THE WITNESS:  Okay.

21      MR. STRUMWASSER:  Q.  On 2473, lower half of the

22 page, we have an e-mail from Jodi Haddad.  Do you see

23 that?

24      A.  Yes.

25      Q.  She's documenting a series of quite technical
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 1 problems that have been encountered with the Emptoris

 2 mass maintenance, right?

 3      A.  That appears to be the case, yes.

 4      Q.  And mass maintenance is an automated load of

 5 data from Emptoris to NDB based on predetermined

 6 criteria, right?

 7      A.  Correct.

 8      Q.  And at the top of that page, Mr. Kaja forwards

 9 it to you, saying, "It looks to me like the database is

10 not accurate and that is what is causing the mass

11 maintenance issues," right?

12      MR. STRUMWASSER:  Objection, there's a question

13 mark at the end of that.

14      THE COURT:  All right.

15      MR. STRUMWASSER:  Well, there is, but the syntax

16 isn't actually a question, so I had a hard time with my

17 inflexion.

18      THE COURT:  It won't show on the record.

19      THE WITNESS:  I think Mr. Kaja is stating an

20 observation and that the question mark is asking for

21 input and reaction to that.

22      MR. STRUMWASSER:  Q.  And he's asking for that

23 because you have responsibility for NDB, right?

24      MR. McDONALD:  Objection, lacks foundation, asks

25 the witness to understand what was in Mr. Kaja's mind.



16352

 1      THE COURT:  I'll allow it if you know.

 2      THE WITNESS:  No, I would disagree.  In September

 3 of 2007, I did not have responsibility for the data in

 4 NDB.

 5      MR. STRUMWASSER:  Q.  You certainly didn't have

 6 responsibility for the data in Emptoris, did you?

 7      A.  No, I did not.

 8      Q.  You never had that, right?

 9      A.  Correct.

10      Q.  So to the extent that Mr. Kaja is saying, "It

11 looks to me like that database is not accurate," it's

12 more likely that that database that he's talking about

13 is the NDB database rather than the Emptoris database,

14 right?

15      MR. McDONALD:  Objection, calls for speculation.

16      THE COURT:  Sustained.

17      MR. STRUMWASSER:  Q.  You would not expect

18 Mr. Kaja to ask you questions about the Emptoris

19 database, would you?

20      MR. McDONALD:  Objection, relevance.

21      THE COURT:  I'll allow it.

22      THE WITNESS:  To be honest, I don't believe that

23 there is such a thing as an Emptoris database.  I could

24 be wrong.  I've always thought of Emptoris as a tool

25 that -- no, I take that back.



16353

 1          I believe that there is an associated database

 2 as I think about it.  But, no, I would expect that he

 3 would be asking me about -- well, let me just read this

 4 again.

 5      MR. STRUMWASSER:  Q.  Sure.

 6      A.  I think I would actually say that it's quite

 7 possible that he is referencing issues with the

 8 information in Emptoris that is going to be executed

 9 and loaded to NDB.

10          To be honest, if we wanted to take the time --

11 I didn't read through all of Jodi's e-mail, but it's

12 possible that it would reveal that some of the setup in

13 Emptoris was incorrect so that, when that mass

14 maintenance was run, it loaded invalid data to NDB.

15          To be honest as I'm reading this, I would

16 doubt that it would be issues with data in NDB because

17 this process is actually overwriting that information.

18 So more likely it would be something in Emptoris.

19      Q.  Okay.  Then let's take a look at 2472, at the

20 bottom.

21      A.  Okay.

22      Q.  We have an e-mail from you to Mr. Kaja.  "The

23 database (NDB) not being accurate is the outcome of the

24 Emptoris mass maintenance run."  Do you see that?

25      A.  Yes.
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 1      Q.  So it is inaccuracies in NDB that are at issue

 2 here, right?

 3      A.  As a result of the Emptoris mass maintenance

 4 run.

 5      Q.  And there's a "yes" in front of that, right?

 6      A.  Yes.

 7      Q.  And a bit further down, "The data submitted by

 8 NM for the mass maintenance combined with the contract

 9 masters that NM had loaded in the system already (at

10 their direction) seem to be the root cause of the issue

11 here."  Do you see that?

12      A.  Yes.

13      Q.  At whose direction -- strike that.

14          What is a contract master?

15      A.  A contract master, I believe, is the -- it's a

16 contract shell that is loaded initially with additional

17 data coming in after.

18          And I obviously knew more at the time.  But I

19 don't recall if it was -- if that contract master is

20 directly loaded to NDB or if it's loaded via Emptoris

21 and then later Emptoris comes in and loads additional

22 information later.

23      Q.  At whose direction were they being loaded?

24      A.  Network management's.

25      Q.  So as of your September 19, 2007, e-mail, you
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 1 knew that there were inaccuracies in NDB that had been

 2 introduced by Emptoris, right?

 3      A.  I was made aware via Ms. Haddad's e-mail.

 4      Q.  You continue in that same e-mail, "The process

 5 that NM is required to follow to get this process to

 6 work correctly seems to be extremely complex,

 7 contributing to the errors."  Do you see that?

 8      A.  Yes.

 9      Q.  So you're saying that the process for

10 submitting data to Emptoris is so complex that it's

11 creating errors that are being passed on to NDB?

12      A.  I think it -- potentially, I'm saying it seems

13 to be complex.  But then my next sentence is, "More

14 analysis needs to be conducted here."

15          I really did not consider myself an expert at

16 Emptoris processes.  So I think it was more in response

17 to Ms. Haddad's e-mail, there's a lot of complexity

18 here.  And I'm saying we need additional analysis.

19      Q.  Do you know whether network management had

20 documented policies and procedures in place at this

21 time to ensure that the staff engaged in those tasks of

22 loading the data properly?

23      A.  I would expect that there was, but I'm not --

24 I'm not sure.

25      Q.  Would assessment of the adequacy of the
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 1 documentation be part of the analysis that you're

 2 calling for in this e-mail?

 3      A.  I think that would be a reasonable -- one

 4 reasonable follow-up step -- per expectation.  You had

 5 asked would I -- I'm sorry.  Let me make sure I'm

 6 answering the question.  Could you repeat the question?

 7      Q.  I was asking you whether analysis of the

 8 adequacy of the documentation would be part of the

 9 analysis you're looking for.

10      A.  I would agree that would be one step of the

11 analysis.

12      Q.  And above your e-mail, Mr. Kaja is expressing

13 the view that mass maintenance needs surgery.  Do you

14 see that?

15      A.  Yes.

16      Q.  And then there's -- follows, that is to say,

17 earlier in the document, later in the chronology of the

18 e-mails, there's a back-and-forth about whether to shut

19 down mass maintenance until these problems are

20 resolved, right?

21      A.  You're saying up above?

22      Q.  Yes, working back towards the front.

23      A.  Yes.

24      Q.  And at the top of 2471, Mr. Kaja responds,

25 "What we have been sensitive to as of late are the
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 1 defects and retroactivity that occurs throughout the

 2 system.  Mass MX has been tagged as a contributor to

 3 these problems."  And "MX" is maintenance, right?

 4      A.  I believe so.

 5      Q.  Now, do you agree that, as of the writing of

 6 Mr. Kaja's e-mail, that mass maintenance had been

 7 contributing to the data defects that had been

 8 encountered on NDB?

 9      A.  I agree it was a contributor.  It's unclear to

10 the extent of which it -- how much of a contributor it

11 was.  But I think our example here from Ms. Haddad is

12 one example of a situation where mass maintenance had

13 generated some defects.

14      Q.  Mr. Kaja continues in his e-mail, "The history

15 of this prior to my engagement with NDB last year was

16 that there was no ability to test the push of

17 information into systems other than in real production.

18 As the dependence on NDB has grown, the risk this

19 presents to our organization is no longer tolerable."

20 Do you see that?

21      A.  Yes.

22      Q.  Now, the push that he's talking about is

23 pushing data from NDB to other systems, right?

24      A.  I disagree.  I believe this was pushing the

25 information from Emptoris into NDB.
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 1      Q.  Okay.  Is it your testimony -- well, strike

 2 that.

 3          My recollection is that it was your testimony

 4 yesterday that there was no test environment other than

 5 actual production to assess the effects -- to test the

 6 pushing of data from NDB to RIMS.  Do I have your

 7 testimony correct?

 8      A.  I don't believe so.

 9      Q.  My recollection was you said that there had

10 been a test done prior to June 23rd, a special test,

11 but that following June 23rd, the periodic updates,

12 there was no test environment.  Is that a correct

13 statement of your testimony?

14      A.  I believe so.  I think it was in reference to

15 the fact that we didn't have a need to test the

16 automated feed on a daily basis.  If we needed to do

17 additional testing, as we would have for subsequent

18 deployments and enhancements to the EPDE process, a

19 test environment would have been made available to us

20 and would have been made available to us at any time,

21 really.

22      Q.  And that was true as of September of 2007,

23 there was no special -- there was no standing test

24 environment for testing the pushing of data from NDB

25 into RIMS, right?
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 1      A.  I would -- again, I would say it was available

 2 as needed.

 3      Q.  On the bottom of 2470, we have an e-mail from

 4 Mr. Kaja to Mr. Mueller.  What's his position, Steven

 5 Mueller?

 6      A.  He led network technology enablement, which

 7  was -- let me think here.

 8          That team initially was organized on the

 9 business side, reporting -- that team has gone through

10 a series of organizational shifts.  So I'm trying to

11 think of where they reported at this time.

12          But Steven's team, Mr. Mueller's team

13 basically could be thought of as the subject matter

14 experts and business analysts that maintained NDB,

15 Emptoris, and other tools.

16      Q.  And Mr. Kaja says to Mr. Mueller, "What

17 strikes me as the real issue with mass maintenance is

18 that we don't have a way to test it until it goes live.

19 That seems to be a real loser as the importance and use

20 of mass maintenance is escalating."  Do you see that?

21      A.  Yes.

22      Q.  And above that, Charles Jacoby.  Who is

23 Mr. Jacoby?

24      A.  He reported to Mr. Mueller and was the -- it's

25 pronounced Mueller, M-U-E-L-L-E-R.
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 1          I'm trying think of the right word.  "Owner"

 2 isn't really the right word, but maybe from a technical

 3 perspective, the owner of Emptoris.  It was his team

 4 that -- his team, including his business analysts that

 5 would have been responsible for any modifications,

 6 enhancements to the Emptoris tool.

 7      Q.  Okay.  And he writes, "1. We have a test

 8 environment for Emptoris and we run the mass

 9 maintenance transactions through that to make sure we

10 clear all of the Emptoris edits.  2" -- strike that.

11          Before we go on to 2, you have no reason to

12 dispute Point 1, right?

13      A.  No.

14      Q.  "2.  We do not have a test environment for NDB

15 that has relevant/current production data so we can't

16 test the validity of the NDB data (contract masters, et

17 cetera).  I believe this need has been discussed

18 extensively over the years but has gone nowhere.  Let's

19 discuss how we can mitigate this gap."

20          Is there anything you disagree with on

21 Point 2?

22      A.  I'm just trying to recall if we would have had

23 something along those lines.

24          I really don't recall one way or the other if

25 we -- if that environment existed at this time or not.
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 1      Q.  He says that there had been prior discussions

 2 about filling the this gap.  Do you recall previous

 3 discussions about developing a preproduction testing

 4 environment for NDB?

 5      A.  Not specifically, no.

 6      MR. STRUMWASSER:  967, your Honor.

 7      THE COURT:  Okay.  967 is an e-mail with a top

 8 date of September 20th, 2007.  And to distinguish it

 9 from the previous one, this one is at 5:35 p.m. and the

10 prior one was at 12:24 p.m. -- excuse me, 12:34 p.m.

11          (Department's Exhibit 967, PAC0890676

12           marked for identification)

13      THE WITNESS:  Okay.

14      MR. STRUMWASSER:  Q.  Okay.  So at the -- on the

15 top of the second page of 967 -- I'm sorry.

16          You see an e-mail from Mr. Kaja on September

17 20, 2007, at 7:18 a.m.?  Do you see that one?

18      A.  Yes.

19      Q.  And he says, "We want to put a stop to all

20 mass maintenance unless there is a way to test in

21 advance with sign offs.  Advice what the impact is of

22 this decision, but we can no longer support the ad hoc

23 way to which we have been asked to do this part of our

24 business."  Do you see that?

25      A.  Mm-hmm.



16362

 1      Q.  At the bottom of the first page, you respond,

 2 and you say, "If we stop all mass maintenance activity,

 3 we will have an NM rebellion on our hands."  Do you see

 4 that?

 5      A.  Yes.

 6      Q.  And you say, "We are all certainly supportive

 7 of developing a production environment to support this

 8 preproduction testing ASAP, but we need to understand

 9 this is a decision with huge magnitude to NM's ability

10 to do their jobs," right?

11      A.  Yes.

12      Q.  Mr. Kaja responds.  He says, "We can no longer

13 put data into our database that is not tested and

14 signed off on.  I don't know what other decision to

15 make?  How do we get the organization to change?"  Do

16 you see that?

17      A.  Yes.

18      Q.  And he's asking and he says, "We have been

19 asking for testing processes to be developed on this

20 for months."  Do you see that?

21      A.  I do.

22      Q.  Do you recall there being a month's long

23 colloquy about requesting this testing process to be

24 developed?

25      A.  I don't.  And I do recall this exchange.  And
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 1 at the time, I was -- it was very confusing to me,

 2 Mr. Kaja, obviously my supervisor, his position on this

 3 situation.

 4          The mass maintenance -- mass maintenance had

 5 been an ongoing part of operations for potentially

 6 years.  I don't know how long the mass maintenance

 7 process had been in place but certainly a year or more.

 8          And mass maintenance processes were run every

 9 day as part of our ongoing operational processes.  And

10 as I've said somewhere else in here, the majority of

11 them worked great.

12          So this -- what was confusing to me was it

13 didn't seem that Mr. Kaja understood that mass

14 maintenance was an existing critical component of

15 ongoing network management operations.  It seemed like

16 he was more responding to the specific Jodi Haddad

17 example, where we had one situation that required some

18 attention and cleanup.  So I think that's where the

19 friction and the back and forth was going here.

20      Q.  When Mr. Kaja says, "We can no longer put data

21 into our database," does that indicate to you that he

22 had previously abided by the condition but he had now

23 found the situation to be intolerable?

24      A.  I don't necessarily read it that way, no.

25      Q.  And Mr. Kaja boils it down to two options,
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 1 "...put up with the pain of the organization hounding

 2 us that we have inaccurate data in our systems - for

 3 which the drum is too loud to tolerate any longer, or

 4 do we require pain on the front-end to ensure better

 5 quality," right?  That's what he's saying was the

 6 choice?

 7      A.  Yes.

 8      Q.  Were you aware at this time that Mr. Kaja was

 9 under pressure from elsewhere in the organization to

10 address this problem of inaccurate network data?

11      MR. McDONALD:  Objection, lacks foundation.

12      THE COURT:  If he knows.  That's the question.

13      THE WITNESS:  Not that I recall.

14      MR. STRUMWASSER:  Q.  Were you under pressure

15 during this period to address the problem of inaccurate

16 network data?

17      A.  I wouldn't say "under pressure."  I will agree

18 it was certainly a component of my role was to ensure

19 accurate quality data in the database.

20      Q.  Did you feel like you were being hounded?

21      A.  I did not.

22      Q.  Then Mr. Kaja says, "One thing is for sure, we

23 can't leave it alone as we will default to No. 1 above,

24 right?"  Do you see that?

25      A.  Yes.
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 1      Q.  And the "No. 1 above" is being hounded by

 2 inaccurate data, correct?

 3      A.  That's what he's saying, yes.

 4      Q.  Was this pre-implementation testing

 5 environment subsequently added to NDB?

 6      A.  I believe it ultimately was.

 7      Q.  Do you have any idea when?

 8      A.  I don't recall.

 9      MR. STRUMWASSER:  This is a good time for a break,

10 your Honor.

11      THE COURT:  All right.

12          (Recess taken)

13      THE COURT:  Okay.  Go back on the record.

14      MR. STRUMWASSER:  Q.  Mr. Lippincott, you

15 testified earlier that there were a number of error

16 reports that showed when some aspect of the EPDE

17 process had not been worked as expected.  Do you recall

18 that testimony?

19      A.  Yes.

20      Q.  And we have in here, Slide 7 of your

21 production, a list of those error reports, right?  I

22 don't have much to ask about it.

23          I will say, your Honor, they were kind enough

24 to produce for us in the last few days a few exemplars.

25 And it turns out the formatting is a little daunting.
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 1 So we're still trying to figure out exactly how to read

 2 them.  But as soon as we get the right kind of papyrus

 3 for our printer, we'll be fine.

 4      MR. McDONALD:  I thought we just sent the native

 5 formats yesterday.

 6      MR. STRUMWASSER:  Except one of them, the native

 7 was some ethnicity we didn't recognize, so we're

 8 working on it.

 9      Q.  Now, on several occasions, you learned that

10 the error reports, like those that were listed in your

11 Slide 7, were not themselves being monitored, right?

12      MR. McDONALD:  Maybe clarification, a time frame?

13 Are we talking anytime in --

14      MR. STRUMWASSER:  Q.  Well, starting with right

15 after you went live.

16      A.  I'm not recalling examples right after we went

17 live of where those were not being monitored.

18      Q.  I meant that as the starting time, from then

19 forward.  There were times when you knew that there

20 were error -- you subsequently learned that there had

21 been error reports that had not been monitored, right?

22      A.  I don't recall that it was any of these on the

23 list.  Maybe I'm just not remembering.

24      MR. STRUMWASSER:  Okay.  Well, I -- I mean, we're

25 not going to go back and check.  It is what it is.
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 1          Let me give you a new exhibit.

 2      THE COURT:  968.  It's an e-mail with a top date

 3 July 18th, 2007.

 4          (Department's Exhibit 968, PAC0908487

 5           marked for identification)

 6      THE WITNESS:  Okay.

 7      MR. STRUMWASSER:  Q.  So it's July 19th of '07,

 8 we're a little over a year into EPDE being in

 9 production, right?

10      A.  Correct.

11      Q.  And you're explaining to Ms. Mimick that,

12 before she came on to your team -- now, when did she

13 come on?

14      A.  May have been December of '06, I believe.

15      Q.  And you're explaining to her that, prior to

16 her coming on board, you had discovered that contracts

17 were falling to the error report because they were not

18 on the crosswalk, but no one had been working that

19 fallout report for several months.  Do you see that?

20      A.  Yes.

21      Q.  And is that fallout report that you're

22 referring to here one of the reports that's identified

23 on Slide 7 of your Exhibit 5486?

24      A.  I don't believe so.  I'm trying to recall what

25 this -- what this fallout report would be.  The
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 1 contracts -- "Contracts are falling to the error report

 2 because they were not in the crosswalk."

 3          With the EPDE process, we'd introduced fee

 4 schedule loading into the process in March of 2007.  So

 5 that can't be what I'm referencing here.

 6      Q.  That was one of my questions is that it

 7 appears that there were crosswalk reports sometime in

 8 2006, right?  That's what this e-mail seems to say.

 9      A.  It would have to be, especially if it was

10 before Sue came on board and that had happened for

11 several months.  This must be reference to some kind of

12 a crosswalk in 2006.

13          But contracts -- you know, there were

14 activities occurring at this time with network

15 management, with the contract reconciliation, the

16 contracting of gap providers, the remediation of

17 PacifiCare agreements to ensure that United members

18 were able to access those.  It's possible that they had

19 crosswalks developed for that activity.  This may be

20 reference to a CCI or a network management crosswalk

21 where there was some fallout not being worked.

22          But EPDE or my team would not have had a

23 contract crosswalk in '06 that we would have built or

24 been accountable for.

25      Q.  You don't recall right now the incident that
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 1 you're referring to, the "At one time we discovered"?

 2      A.  Not specifically, no.

 3      Q.  You say, "The data recon reports will help

 4 once we have them."  What are the data recon reports?

 5      A.  I think this would be in reference to the

 6 additional data recon reports.  So in August '07, we

 7 released some additional -- the additional set of

 8 controls in preparation for the non-California

 9 deployment.  And that may be a references to that

10 activity.

11      Q.  Did those additional reports have audit

12 controls for crosswalk?

13      A.  I don't specifically recall if they added

14 additional controls for the crosswalk.  We had our

15 daily fee schedule error report, that was Item 7 from

16 that page, that was deployed in March '07 with the

17 crosswalk deployment.

18          In August of '07, it was more -- we were

19 adding -- here we are adding a bunch of new controls

20 and expanding controls in support of the non-California

21 go-live.  So we did have some enhanced, more

22 summary-level reporting of -- and monitoring of

23 controls.  But I can't answer specifically if it was

24 additional controls around the fee schedule crosswalk.

25      Q.  Mr. Lippincott, did you have other fallout
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 1 reports -- did you have fallout reports in 2006 for the

 2 non-crosswalk functions?

 3      A.  Yes, they would have been the ones listed here

 4 as being deployed 6/23.

 5      Q.  And we're talking the summer of '07, you're

 6 having some problems with crosswalk during this period,

 7 right, starting in March, right?

 8      A.  We had some initial data issues in March of

 9 '07 with the deployment of the crosswalk, but I believe

10 those were resolved pretty quickly.  And I don't recall

11 ongoing issues with the crosswalk at this point.

12      Q.  Is it possible that the reference to crosswalk

13 is an error here and that what you are really saying is

14 that, "Sometime in '06 we discovered that contracts

15 were falling out of an error report that no one was

16 working," and not the crosswalk but some other error

17 reports?

18          I'm just asking how confident you are that the

19 incident you're referring to here was the crosswalk.

20      MR. McDONALD:  Objection, it sounds like he's

21 asking for speculation.

22      THE COURT:  Overruled.  He wrote it.

23      THE WITNESS:  Well, this -- again, I would

24 emphatically state that this is certainly not a

25 reference to this fee schedule crosswalk we deployed in
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 1 March of '07.  This has to -- I think we've established

 2 that this comment was referencing to something that

 3 occurred in '06.  We did not crosswalk contracts at

 4 that point, at least on my team.

 5          The best I can do is suggest that this was

 6 activity around the contract remediation, gap provider

 7 contracting, et cetera, that CCI and network management

 8 would have been engaged in.

 9      MR. STRUMWASSER:  Q.  Then you continue, "We have

10 been burned multiple times by various reports not being

11 worked."  Do you see that?

12      A.  Yes.

13      Q.  Now, that's in addition to the one time in the

14 prior paragraph, referring to the contracts falling out

15 of the crosswalk report, right?

16      A.  Appears I'm referencing a different situation,

17 yes.

18      Q.  That burning that you're referring to there,

19 that would have occurred -- at least some of it would

20 have occurred in '06, right?

21      A.  In this case, I would say not only '06 but

22 even '05, or before.  This is a -- I believe I'm making

23 a general comment about how important it is to work our

24 control reports and our error reports with all of our

25 integrations.
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 1          This is a -- I think I've kind of shifted to a

 2 general observation about the criticality of our

 3 controls with our integration.

 4      Q.  That's the point you emphasize by saying, "The

 5 error reports represent our process controls.  When

 6 they are ignored, we obviously have no controls,"

 7 right?  That's your point?

 8      A.  I would agree.

 9      Q.  Then you say, "I'm still not confident we have

10 proper monitoring in place."

11          So as of July of 2007, you're still not sure

12 the error reports are being worked, right?

13      A.  I wouldn't agree.  I'd say it's more

14 confidence that we have -- I would distinguish between

15 being worked and monitoring.

16          So at this point, we have clear assignment of

17 who owns working the fallout reports.  And we have

18 management in place to ensure that those reports are

19 worked.

20          What I don't feel confident that we have is

21 that monitoring and how we're adding additional error

22 reports, even more error reports with more areas

23 impacted.  And I'm concerned that we don't have this

24 summary-level monitoring in place which I believe

25 references what we did ultimately deploy in August '07.
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 1 We added additional summary reporting.

 2      Q.  The summary reporting are the cumulative

 3 reports as opposed to the daily reports that only list

 4 that day's fallout, right?

 5      A.  I would agree.

 6      Q.  And so what you added was cumulative reports.

 7 But what this sentence appears to say is that you're

 8 not confident that all of the reports are being

 9 monitored, right?

10      A.  Monitored -- I would say monitored at a

11 summary level, at a management -- at a higher level of

12 management.  At my level, while there was team

13 management monitoring that the reports worked on a

14 daily basis, there was no level of reporting that was

15 coming to me that indicated that summary-level

16 monitoring to me.

17      Q.  In the first paragraph you say, "No one had

18 been working that fallout report for several months,"

19 right?

20      A.  Yes.

21      Q.  Is there anything in the text of this e-mail

22 to suggest to the reader that the paragraph -- the

23 second paragraph, when you start talking about

24 monitoring, you're not worried about the people --

25 monitoring by the people who are actually supposed to
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 1 work it, you're worried about management monitoring?

 2      A.  Yes.  I'm worried about management monitoring.

 3      Q.  I'm asking you, is there anything in this

 4 document that signals that to the reader?

 5      A.  I would say the rest of my paragraph here, the

 6 next sentence, "Seems like ideally we would have a full

 7 inventory of all error reports needing to be worked,

 8 and we would have a weekly report indicating report

 9 volume, aging responsible part, et cetera," and that we

10 would "want to expand the report to include all our

11 existing reports as well."

12          So to me, that's a summary-level monitoring.

13      Q.  You're not -- the sentence you just read

14 appears to me to be using "monitoring" and "working"

15 interchangeably.  Is that not the case?

16      A.  I feel like we're, I guess, monitoring the

17 work.

18      Q.  "Needing to be worked," right?  That's what it

19 says.  Okay.

20          Is there any reason why you couldn't have made

21 the inventory reports that you're describing here a

22 part of the implementation on June 23, '06?

23      A.  No, I don't -- and I don't recall feeling it

24 as critical to have that summary-level monitoring in

25 place out of the gate, given the reports that we had.
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 1          I was more than concerned, as we were

 2 preparing to move into this expanded level of interface

 3 and monitoring, that that was becoming more critical at

 4 this point.

 5      MR. STRUMWASSER:  969, your Honor.

 6      THE COURT:  969 is an e-mail with a top date March

 7 6th, 2007.  It was a busy day.

 8          (Department's Exhibit 969, PAC0894808

 9           marked for identification)

10      THE WITNESS:  Okay.

11      MR. STRUMWASSER:  Q.  Now, we have here -- first

12 of all, do you recognize this e-mail chain?

13      A.  I'm familiar with it.

14      Q.  Do you have your copy of 921 up there?

15      A.  Yes.

16      Q.  I'm sorry, 951.

17      THE COURT:  That's good because I don't have 921.

18      THE WITNESS:  Okay.

19      MR. STRUMWASSER:  Q.  So this exhibit, 969, this

20 is a follow-up to your Exhibit 951, the "researching

21 with high urgency" e-mail, right?

22      A.  Yes.

23      Q.  And on the second page, you see -- excuse me.

24          On the first page, you have an e-mail from

25 Mr. Rao.  "The problem is, one of the issues we
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 1 identified before, the HSP/MDG overwrite.  We've IDd

 2 this and requested it be fixed for the first release.

 3 In the meantime, a report was supposed to be reviewed

 4 nightly and corrections to be made expediently.  It

 5 appears that this process has broke down."  Do you see

 6 that?

 7      A.  Yes.

 8      Q.  So this was a known programming glitch that

 9 caused hospital data to be overwritten by medical group

10 data, right?

11      A.  That's correct.

12      Q.  Until the programming glitch could be

13 corrected, someone was supposed to be monitoring an

14 error report and making corrections expediently, right?

15      A.  I think it's important we understand that the

16 remediation here would have been to develop a report

17 and then, in turn, have that report reviewed nightly

18 and corrections made.

19      Q.  So as of the date of Mr. Rao's e-mail, there

20 was no such report?

21      A.  It's unclear to me if perhaps the report had

22 not been written at all or if a report existed that was

23 then not being reviewed nightly and corrected.

24      Q.  Okay.  But the text of this appears to

25 indicate a report was supposed to be reviewed nightly,
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 1 right?

 2      A.  That was the process that was intended to be

 3 put in place.

 4      Q.  And I understand your testimony to be you know

 5 that didn't happen; you don't know whether it was

 6 because no report was being generated or because the

 7 report was being generated and nobody was looking at

 8 it?

 9      A.  Correct.  The report was supposed to be

10 reviewed nightly and corrections to be made

11 expediently.  So, yes.

12      Q.  Who was responsible for ensuring that the

13 report was generated?

14      A.  Recall the process that would have been

15 followed to have that report created and then establish

16 a monitoring process.

17      Q.  I'm sorry.  Are you finished with your answer?

18      A.  I'm sorry.  I have not answered.

19          I would have expected Mr. Rao to have led that

20 effort.

21      Q.  And if there were a report, who would have

22 been responsible for ensuring it was worked?

23      A.  NDM.

24      Q.  Ms. McFann's outfit?

25      A.  Mr. Congleton's outfit.
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 1      Q.  Mr. Congleton's outfit.  Do you know whether

 2 Mr. Rao and Mr. Congleton ever got together on this

 3 issue?

 4      A.  I don't know if they did.

 5      MR. STRUMWASSER:  I'm going to give the witness a

 6 copy of Exhibit 921 in evidence.  That's why I had

 7 Exhibit 921 on the brain.

 8      THE COURT:  Off the record.

 9          (Discussion off the record)

10      THE COURT:  So on the record.

11          I did ask Mr. McDonald and Ms. Evans if we

12 needed to take care of 960 in terms of redaction or

13 confidentiality about the name.  And we decided to put

14 it in a confidential envelope and keep it separate at

15 this point.

16      MR. McDONALD:  Thank you, your Honor.

17      THE WITNESS:  Okay.

18      MR. STRUMWASSER:  Q.  So 921 is a month earlier

19 than 969, right?

20      A.  Yes.

21      Q.  So is it fair to infer that, if there was a

22 report about this hospital overwrite issue, that it

23 was -- that that report was not being monitored for at

24 least a month?

25      A.  Okay.  So I -- I wouldn't necessarily agree
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 1 with that.

 2          I see here now it looks like a report was

 3 generated.  So we see here in about the middle of the

 4 page, "Amanda and team are reviewing a daily 'match'

 5 report to ensure that the changes that do come are

 6 corrected."

 7          So it would appear to me that the report was

 8 written and, at least at this time, the changes that

 9 come are corrected.

10          So I would categorize it as somewhere between

11 February 6th of '07 and March 6th of '07, that

12 monitoring process has broken down.

13      Q.  So Exhibit 951, which says on March 5th of

14 '07, "researching with high urgency," that's because

15 you had not yet put the 921 and 969 -- the 921 problem

16 and the 969 solution together?  Is that what happened?

17          I'm sorry.  Let me withdraw that because I've

18 got a lot of documents on our hands here.

19          951 is the question, right?  This is the

20 hospital overwrite problem, right?

21      A.  Yes.

22      Q.  And that's in -- on March 6th?

23      A.  Yes.

24      Q.  And you say on March 6th to Ms. McFann, "We

25 are researching with high urgency."  And what I gather,
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 1 then, is you're saying in 969 you discover that this is

 2 the hospital overwrite problem.  And you tell

 3 Ms. McFann this is a known issue because in fact you

 4 had identified it sometime after the February 6 e-mail

 5 that is 921, right?

 6      A.  I believe that's correct.

 7      MR. STRUMWASSER:  970, please.

 8      THE COURT:  970 is an e-mail with a top date

 9 August 17th, 2007.

10          (Department's Exhibit 970, PAC0899675

11           marked for identification)

12      THE WITNESS:  Sorry.  It's just taking me a couple

13 of minutes to familiarize.

14      MR. STRUMWASSER:  No, no, please.

15      THE WITNESS:  Okay.

16      MR. STRUMWASSER:  Q.  This is an e-mail entitled

17 "E2E Surprises."  Do you remember it?

18      A.  I don't recall this until reading it here.

19      Q.  On the first page, Ms. Mimick writes to you,

20 about halfway down her e-mail, "Frankly, there is not

21 solid process on how the error reports are worked."  Do

22 you see that?

23      A.  Yes.

24      Q.  Do you agree that, as of August 17, 2007,

25 there was not a solid process on how the error reports
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 1 were to be worked?

 2      A.  My impression in reading this is that we --

 3 that we had -- we had processes in place, but they were

 4 not well understood.

 5      Q.  Okay.  I find that helpful, but I want to

 6 focus on the statement that Ms. Mimick makes here.  I

 7 want your opinion:  Do you agree that there was not, as

 8 of April 17, 2007, solid process on how error reports

 9 are to be worked?

10      A.  I know we had process, and I -- because the

11 error reports were being worked.  There seems to be a

12 lot of confusion on exactly how they were being worked.

13          So I guess I'm disagreeing on that we did not

14 have process so much as we did not have a well-defined

15 process.  We had a process.  So if you're asking me if

16 I would agree that we did not have a process, I would

17 disagree.

18      Q.  No, no.  I didn't ask you that.  I asked you

19 whether you had a solid process.  And I'm asking you

20 now, in light of what you said about that, does that

21 make it not a solid process or is that consistent with

22 it being a solid process?

23      A.  I'd say clearly we had opportunities to

24 improve the process.

25      Q.  Help me out here, Mr. Lippincott.  I just need
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 1 to know whether you had a solid process at the time.

 2      A.  I don't know enough about the specific process

 3 we had in place at this time to make an opinion on if

 4 we had a solid process or not.

 5      Q.  Ms. Mimick says, "Myth and legend prevail on

 6 what constitutes working the report at this point."  Do

 7 you see that?

 8      A.  I do.

 9      Q.  Now, among us here, would you agree that, as a

10 factual matter in the context of these facts, working a

11 report meant the process of identifying a record that

12 errored out of the auto-upload process and correcting

13 that problem?

14      A.  Could you repeat that one more time?

15      Q.  Sure.  Would you agree that working a report,

16 in the context of this setting here, what they were

17 doing here, means the process of identifying a record

18 that has errored out of the auto-upload process and

19 correcting the problem?

20      A.  Yes, I would agree.

21      Q.  But Ms. Mimick is reporting that there was

22 confusion as to what constitutes working a report,

23 right?

24      A.  That's what she seems to be saying here.

25      THE COURT:  I need to take a quick break.  Don't
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 1 go anywhere.

 2          (Recess taken)

 3      THE COURT:  Okay.  Sorry.

 4      MR. STRUMWASSER:  Thank you, your Honor.

 5      Q.  Mr. Lippincott, who were the people who were

 6 responsible for working these reports that we're

 7 addressing on 970?

 8      A.  At this time, it would have been primarily NDM

 9 and CCI.

10      Q.  And when you get a report like this from

11 Ms. Mimick, do you pick up the phone or the keyboard

12 and contact somebody and say, "I think we have a

13 problem here"?

14      A.  I certainly would have treated this issue with

15 concern and worked for resolution on this.

16      Q.  So did you pick up the phone or did you send

17 an e-mail to anybody saying, "I think we have a problem

18 here.  Your folks aren't working these reports"?

19      A.  I don't recall specifically, but I would guess

20 that I did.  And it's not so much -- and I again -- I

21 think not so much that we're not working the reports.

22 It's clear that the primary item here is that we've got

23 to get a better documentation around the process of

24 working these reports.

25      Q.  So whom would you have called?
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 1      A.  I would have probably called my -- my --

 2 Eileen Dock from my team was -- she had a training and

 3 development group that did produce documentation for

 4 NDM as one area that they supported, training and

 5 development and documentation -- and said, "We have a

 6 process that's undocumented, and we need to get better

 7 documentation around this."

 8      Q.  So to the extent this is a problem of document

 9 sufficiency, it's a problem -- the fault lies with your

10 organization?

11      A.  My organization would have had responsibility

12 for documentation of these processes.

13      Q.  Do you have a present recollection of calling

14 her about this?

15      A.  I don't recall.  It sounds like -- it looks

16 like she was -- there was already an engagement with

17 her.  But I don't recall that I called her

18 specifically.

19      Q.  Ms. Mimick states that, "Ethel is working on

20 process flows and Eileen's team will develop P&Ps."  So

21 that's what you just referred to about Eileen.  What

22 was Ethel going to do?

23      A.  Work on the process flows.

24      Q.  So that's the visio flow chart thing?

25      A.  Correct.
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 1      Q.  And these would have been process flows and

 2 P&Ps for how to work the reports that were being

 3 generated, correct?

 4      A.  They both -- the process flow would probably

 5 be more one of how the report is produced and if there

 6 needs to be steps taken with the report to distribute

 7 it to the proper individual, that that would have been

 8 documented as well.

 9          Additionally, we would -- if it was required,

10 I'm sure we would have included additional

11 documentation on the actual process for working the

12 report as well.

13      Q.  Is that your unit's responsibility, how to

14 work a report?

15      A.  No, but my unit's responsibility to create

16 that -- have that documented, to produce that

17 documentation.

18      Q.  Okay.  So CCI and NDM have the responsibility

19 for working the report, making the corrections as we've

20 defined a moment ago, what it means to work a report,

21 right?

22      A.  Correct.

23      Q.  And is it your responsibility, your unit's

24 responsibility to tell them how to do that?

25      A.  Not to tell them but to document.  So Eileen
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 1 Dock had a team that was NDM training and, you know,

 2 process.  So they would have -- that's why they were

 3 engaged to help with documenting this process as a

 4 result of identifying this issue.

 5      Q.  Can you spell Eileen's last name?

 6      A.  D-O-C-K.

 7      Q.  And Ethel?

 8      A.  Buster, B-U-S-T-E-R.

 9      Q.  So it's your impression that, as of August 17,

10 2007, NDM and CCI had not been given process flows and

11 P&Ps necessary to work the reports that are being

12 discussed in Ms. Mimick's e-mail; is that right?

13      A.  I don't recall if they were not given any

14 process flows or documentation.  Clearly there's a

15 situation here where we need to enhance that

16 documentation.

17      Q.  And then below that, we have a paragraph that

18 starts, "A new surprise today - the specialist

19 crosswalk table was reviewed.  Clearly there are some

20 errors in it.  I'm trying to control the feeding frenzy

21 on this."  What was the surprise?

22      A.  I'm not sure.  Appears that -- the errors on

23 the specialist crosswalk table.

24      Q.  So the surprise was the errors that were found

25 when the crosswalk table was worked?  Is that your
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 1 reading of this?

 2      A.  No, when it was reviewed.

 3      Q.  So is it your reading that the crosswalk table

 4 had been worked but there were reports that hadn't been

 5 dealt with -- I mean, errors that hadn't been dealt

 6 with?

 7      A.  This could be -- so we're in August 17th of

 8 '07 here.  So I know we had another activity at this

 9 point in time where we were reviewing -- we were

10 preparing for the deployment of non-California,

11 including review of crosswalks in preparation for that

12 deployment which, at this time, I think was scheduled

13 for either September 1st or October 1st.

14          So it's quite possible she's referencing

15 reviewing of this specialist crosswalk in preparation

16 for that deployment.

17      Q.  Okay.  Now, the specialist crosswalk table on

18 August 17th -- there's nothing in here to tell us

19 whether that is a California or a -- well, strike that.

20          Is there a different crosswalk table for

21 different states?

22      A.  I believe so.  We would -- we certainly either

23 added or -- added another crosswalk or expanded the

24 crosswalk to support the other states, to support the

25 contracts that providers were -- the contracts that
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 1 were in place with providers in other states.

 2      Q.  I mean, the -- an intermediate office visit

 3 for an internist would be the same code in the UNET

 4 system no matter what state that was, right?  That's a

 5 standard code that you have across the system, right?

 6      A.  I believe so.

 7      Q.  And likely that was true also of PacifiCare,

 8 right?  They would have had their own --

 9      A.  Well, certainly not for market non-standard

10 fee schedules, which indicate it's something specific

11 to an individual provider, where you've done something

12 a little different than standard, and they're sitting

13 on a non-standard pricing schedule.  You've negotiated

14 a slightly different rate with them.

15      Q.  So it's not a question of the state

16 difference; it's a question of the provider difference.

17      MR. McDONALD:  Objection, your Honor.  The

18 questioner cut off the witness.

19      THE COURT:  Yes, you need to let him finish.

20          But I read this paragraph, it doesn't seem all

21 that complex.  It says that she reviewed 11 rows out of

22 300, and there were clearly errors in the crosswalk.

23 And she gives specific examples.

24          And she's talking about -- then she says she

25 doesn't really know what these fields are used for in
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 1 RIMS.  So she's talking about the crosswalk that is in

 2 existence at this time, making mistakes in how they

 3 were matching specialties.

 4          Is it more complicated than that?

 5      MR. STRUMWASSER:  Q.  Is that your reading also of

 6 that paragraph, Mr. Lippincott?

 7      A.  I just think it's an important distinction

 8 that there was new data that we were preparing for the

 9 deployment of non-California, and this could be a

10 review of the crosswalk in preparation for that

11 deployment.

12          So there was a crosswalk in production where,

13 if there were issues, would have caused -- potentially

14 caused production data inaccuracies.  Then there was

15 preparation for the non-California deployment, and this

16 was simply review to see if there were any problems on

17 that fee schedule prior to production deployment.

18      Q.  And Mr. Lippincott, if these had been problems

19 that were identified with respect to a state to which

20 there had not yet been any implementation, would the

21 discovery of these errors have led to a feeding frenzy?

22      A.  It's possible, because there was a lot of

23 effort being put into the preparation for the

24 non-California deployment.

25          And if there were processes defined for how
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 1 that crosswalk was going to be prepared, reviewed, and

 2 maintained before we turned on deployment -- and I

 3 think at this point we're a couple of weeks away from

 4 go-live of the non-California states.  And if there

 5 were issues with that crosswalk, that would be of high

 6 concern.

 7      Q.  Mr. Lippincott, at the bottom of 9675, we have

 8 the beginning of an e-mail from Ms. Mimick.  Do you see

 9 that?

10      A.  Yes.

11      Q.  And the fourth paragraph of that e-mail is on

12 the next page.  "As we've gotten under the covers,

13 quite frankly, I'm personally amazed that E2E works in

14 CA at all."

15          Do you read that to indicate that the problems

16 that Ms. Mimick is addressing in these e-mails are

17 problems that are specific to California or at least

18 applicable to California?

19      A.  She's certainly attributing it to California.

20      Q.  Would you agree that, if someone in

21 Ms.  Mimick's position doesn't know what some of the

22 fields in RIMS are and how -- or how they are used by

23 RIMS, that that represents a poorly documented data

24 feed?

25      A.  I wouldn't agree.  I mean, Sue -- Ms. Mimick
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 1 was the director of integrations.  I wouldn't expect

 2 that a director-level individual would understand every

 3 field and what it was used for in RIMS.

 4      Q.  When she says, "We don't even know what these

 5 fields are used for," does that suggest to you that

 6 neither she nor her staff understood them?

 7      A.  It's unclear what her use of "we" is here to

 8 me.

 9      MR. STRUMWASSER:  Your Honor, I think this is a

10 good place for lunch.  And if you want, we can come

11 back at a quarter after.

12      THE COURT:  Sure.

13      MR. STRUMWASSER:  Is that all right?

14      MR. McDONALD:  I think we'd be willing to come

15 back sooner.

16      MR. STRUMWASSER:  I don't think the 15 is going to

17 make a difference.

18      THE COURT:  Okay, 1:15.

19          (Whereupon, the luncheon recess was

20           taken at 11:53)

21

22

23

24

25
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 1                     AFTERNOON SESSION

 2                         ---o0o---

 3          (Whereupon, all parties having been

 4           duly noted for the record, the

 5           proceedings resumed at 1:30 p.m.)

 6      THE COURT:  Okay.  Thank you.  Go back on the

 7 record.

 8      MR. STRUMWASSER:  Your Honor, we have some real

 9 fun for you now.  Your Honor will recall that we had

10 asked for some samples of some of these reports.

11      THE COURT:  Oh, right.

12      MR. STRUMWASSER:  They were produced in the last

13 few days, and I've been told that Mr. Lippincott is the

14 guy who is going to know how to do this.

15      THE COURT:  Okay.

16      MR. STRUMWASSER:  So I have here -- they're

17 stapled by unit.  And I don't think there's any way to

18 identify them other than by Bates number.

19      THE COURT:  Do you want all of them together as

20 one exhibit?

21      MR. STRUMWASSER:  I think it actually will be

22 helpful to do them separately because referring to

23 these is going to be challenging as is.

24      THE COURT:  So tell me how you want them

25 designated.
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 1      MR. STRUMWASSER:  Exactly in the order I gave

 2 them.

 3      THE COURT:  Okay.  The first one is 971, and the

 4 first Bates number is 12140 to 12149.

 5          And then the second one is 972, and that's

 6 Bates Nos. 13560 to 13569.

 7          And then the third set of documents is 973.

 8 I'll put the tag at the bottom.

 9      MR. STRUMWASSER:  You know, before your Honor puts

10 the sticker on it, you see there's a "San Jose

11 Healthcare System" near the top there?

12      THE COURT:  Yes.

13      MR. STRUMWASSER:  If you were to position the

14 sticker below that, I think that the thing above it is

15 the headings, and that's about all that we're going to

16 talk about.

17      THE COURT:  Okay.  973 is Bates Nos. 11456 to

18 11459.

19          Can I do the same thing with the next one?

20      MR. STRUMWASSER:  Please.

21      THE COURT:  So 974 is Bates Nos. 11516 to 11518.

22 Then this one, should I put it under "Oklahoma City"?

23      MR. STRUMWASSER:  Sure.  As long as we avoid those

24 headings at the top there, that's all we care about.

25      THE COURT:  Okay.  975 is Bates Nos. 11394 to
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 1 11397.  Okay.

 2      MR. STRUMWASSER:  Thank you, your Honor.  Now,

 3 these are all redolent with TINs and things, so at the

 4 end of the day we think these have to go --

 5      THE COURT:  Put them in envelopes?

 6      MR. STRUMWASSER:  Yes, each one gets an envelope,

 7 I believe.

 8      THE COURT:  How many of these are there?

 9      MR. STRUMWASSER:  Six, I believe.

10      MR. McDONALD:  Five.

11      THE COURT:  Five.  All right.

12          (Department's Exhibits 971 through 975

13           marked for identification)

14      THE COURT:  Okay.  Go ahead.

15      MR. STRUMWASSER:  I want to thank Mr. McDonald and

16 Mr. Pongetti.  They were very helpful in getting these

17 decoded, to the extent we could.

18      CROSS-EXAMINATION BY MR. STRUMWASSER (resumed)

19      MR. STRUMWASSER:  Q.  Mr. Lippincott, 971 and 972,

20 let me just tell you what I know about them, and then I

21 get to ask you what you know about them.

22          What I know about them is they came from a

23 single file that was given to us in native format

24 that -- and 971 presents the first 73 rows of those

25 files all -- you know, just going -- and the successive
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 1 pages are the successive rows to the --

 2      A.  Columns.

 3      Q.  -- columns to the right, exactly.

 4          972 presents the last set of rows from the

 5 same file.

 6      A.  So missing in between would be thousands of --

 7 several thousand rows?

 8      Q.  10,000 rows of a good time.

 9          So with this preliminary -- and I take it that

10 row one has the field names, right?

11      A.  That appears to be the case.

12      Q.  So what is it that I have here with 971?

13      A.  To be honest, I'm not really sure which one of

14 the examples this one is.

15      Q.  Okay.  Tell you what I do and don't know.  If

16 I were to tell you that that was from the file

17 "UHC_Exel_File_110203.xls," would that be helpful?

18      A.  Not necessarily to me, no.

19      Q.  Do you know what we were given?

20      A.  I believe you were given sample match logs,

21 error reports and fallout reports to represent the

22 reports that we would have had in place, the checks and

23 balances as of June 23rd.  But this would be a

24 representative --

25      Q.  Okay.  You said match logs and what else?
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 1      A.  Error reports and fallout reports.  And

 2 potentially exclusion report as well.  Sorry.  I was

 3 not engaged in the collection of these documents.

 4      Q.  Let's see if we can tell what 971 is from

 5 walking through it.  The first field, obviously, is

 6 action flag.  And the second is a TIN.  The third is a

 7 suffix.  And what is a suffix?

 8      A.  I assume that's a TIN suffix.

 9      Q.  So all of the ones that I have on 971 are Fs,

10 and I think that's true for all the ones on 972 as

11 well.  What does "F" indicate?

12      A.  Actually, "F" is from Column B, the TIN type.

13      Q.  So is there no suffix in the data we have?

14      A.  Appears to be no suffix.

15      Q.  And TIN type, what are the TIN types?

16      A.  I'm not sure what the designation is.

17      Q.  Do you know what the "Action Flag" in Column A

18 is?

19      A.  My guess is that "C" is for change.

20      Q.  So a non C would be a new record, do you

21 think?

22      A.  I'm not sure.

23      Q.  Do you know what date the samples we were

24 given came from?

25      A.  I do believe they were July 20th of '07.
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 1      Q.  We have "Vendor ID," which is the same as the

 2 "MPIN"; is that right?

 3      A.  That looks to be the case, yes.

 4      Q.  The unit here, in this case, the row, is

 5 vendor, right -- excuse me, a provider?

 6      A.  I believe so.

 7      Q.  And we have a category which appears to be

 8 either "MDP" or "MDG" seems to be the assortment we

 9 have here.  Do you know what those stand for?

10      A.  I'm willing to take a stab at some of these,

11 just from my experience from working with this data,

12 but just as long as we understand that I really never

13 saw these error reports myself, was never read them or

14 worked them.  So I'm kind of guessing with you.

15          But my -- from my familiarity, I believe "MDP"

16 is an individual provider, and "MDG" would be a group,

17 so provider versus group.

18      Q.  And specifically, physician?

19      A.  Yes, physician versus group.

20      Q.  But physician group and individual provider?

21      A.  "P" individual, "G" group.

22      Q.  So in a place of "MD," we might have "PH"

23 or -- "PH" is probably a bad example.

24      THE COURT:  You have an MS and MA?

25      THE WITNESS:  I believe "MD" is medical, "MDP"
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 1 "provider," "physician."

 2      MR. STRUMWASSER:  Q.  Do you know what the

 3 "Status" field is?

 4      A.  I do not.

 5      Q.  What does "Contract Owner" designate on the

 6 second page?

 7      A.  I believe that would be, if you were a member

 8 of a group and you used a group contract, that would be

 9 where you put the MPIN of the contract of the group --

10 the MPIN of the group whose contract you were

11 reimbursed on.  Again, my guess.

12      Q.  Am I right, these are RIMS fields, right?

13      A.  I think they would be -- many of these fields

14 would be shared fields across the two databases.

15      Q.  No, I'm sure that's true.  I'm just saying,

16 you're passing data to RIMS.  RIMS has to be able to

17 receive it, right?

18      A.  Correct.

19      Q.  So, like, for example, the field names that

20 you would use would be the RIMS field names, right?

21      A.  Possibly.  Although I do know that in some

22 cases the PHS autoload program would likely do some

23 translations of values.  So you might see a value here

24 that the autoload program would actually take and

25 translate.  Again, that's potentially.  I'm not certain
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 1 that that's the case.  But I know their loading logic

 2 would have been executed, potentially, as it was

 3 loaded.

 4      Q.  Thank you, because there was a danger here

 5 that I might have actually understood a step of this

 6 process, but you've avoided that.  Thank you.

 7          We have some certification information here;

 8 is that right?

 9      A.  Yes.

10      Q.  Then on the third page, we have some specialty

11 information.  This is all provider demographics, right?

12      A.  Correct.

13      Q.  And the last two columns, "AL" and "AM" on

14 Page 2142, has an "HMO Flag" and a "PPO Flag."  What

15 are those?

16      A.  I wouldn't want to venture a guess on that.

17      Q.  Then we have "Employ Y/N."  Do you know what

18 that's about?

19      A.  I do not.

20      Q.  And "Hospital Affiliation" is where the person

21 has privileges?  Is that what that is?

22      A.  I believe so.

23      Q.  Then on Page 2144, we have in Column BA, "Dir

24 Print Y/N."  Is that for the directory?

25      A.  I believe so.
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 1      Q.  And then "Billing Last Name" and "Billing

 2 First Name," that's in case this person has a different

 3 address for billing than for the other purposes; is

 4 that right?

 5      A.  Or in this case, wanted the check cut to a

 6 different name, billing name in this case.

 7      Q.  Got it.

 8      A.  Then we go to billing address on the next

 9 page.

10      Q.  In some cases, you have the doctor's

11 malpractice policy number, is that right, in BT and BU?

12      A.  Potentially insurance information -- if they

13 have malpractice insurance.  I'm not sure.

14      Q.  You don't know what "Liability 1" and "2" are,

15 do you?

16      A.  I don't.

17      Q.  On the next page, BY is "H.Cap Access Y/N."

18 Do you know what that is?

19      A.  It's if the service location is handicap

20 accessible.

21      Q.  I was thinking "capitation."  What do I know?

22      THE COURT:  That's what the other C is for.

23      MR. STRUMWASSER:  I think that's right, yes.

24      Q.  Then we can find out whether the person is

25 available on Saturdays and all these things.
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 1      THE COURT:  No.

 2      MR. STRUMWASSER:  No?

 3      THE COURT:  I mean no, they're not.

 4      MR. STRUMWASSER:  Right.

 5      Q.  We have the TIN owner.  Why would the TIN

 6 owner be different than these other things, the other

 7 addresses and things we have?

 8      A.  Again, I think if you were part of a medical

 9 group, your tax ID -- the medical group with the tax ID

10 owner -- the tax ID of the medical group would be

11 listed as your TIN owner because that's who you bill

12 under.

13      Q.  Now we're into an area here where we actually

14 might know something.

15          We have a "PayTo TIN" and a "Payto Suffix."

16 Is that what we have in CG?

17      A.  That's what it appears to be, yes.

18      Q.  Is "pay to" -- well, okay.

19          Now, on Page 2148, we have some "RBRVS at

20 percent."  That's fee schedule information, right?

21      A.  I think we have -- I'm not sure -- "RVS at

22 percent," but then two columns over, CW says, "Fee

23 Schedule."

24      Q.  Right.

25      A.  It looks like this is a fee schedule,
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 1 potentially a fee schedule section.

 2      Q.  So this was July of '07.  Right?

 3      A.  Yes.

 4      Q.  Would that have been in the report that came

 5 out on June 23rd of '06?

 6      A.  I just don't know.  It's possible they would

 7 have added it when we expanded it to include fee

 8 schedules in March, or it very well could have been

 9 there from the beginning as a reference point.

10      Q.  And then the last page of the -- of Exhibit

11 971, the last thing we have is "It Remark."  Do you

12 know what that is?

13      A.  I don't.  I see all the indications underneath

14 indicating "Excluded."  I'm not sure what "It Remark"

15 means in this context.

16      Q.  Here's what I know.  I know that of the 10,402

17 records in this file, 8,870 of them, or roughly 88

18 percent, have in that field "Excluded for" blank

19 contract code.

20          As it turns out, none of those are in the

21 first or the last few rows or -- there are a couple in

22 the last row -- in the last group.  But something like

23 88 percent of these have in that field "Excluded for"

24 blank contract code.

25          Does it appear to you that this is the
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 1 exclusion report?

 2      A.  Quite possible, given the fact that it lists

 3 "Excluded for" with a reason.

 4      Q.  But you're not sure?

 5      A.  I'm not positive.

 6      MR. McDONALD:  If I might intercede, your Honor, I

 7 think -- I've gotten some information.  Maybe I could

 8 help try to clarify what each of the different five

 9 documents are.  It might help speed things up a little

10 bit.

11      MR. STRUMWASSER:  Wonderful.

12      MR. McDONALD:  971 and 972 are the exclusion

13 files.

14          Exhibit 973 is a fee schedule error file.

15      MR. STRUMWASSER:  Hold on for a second.  973 is a

16 fee schedule --

17      MR. McDONALD:  -- error file.

18      MR. STRUMWASSER:  Mm-hmm?

19      MR. McDONALD:  974 is a match log.

20      MR. STRUMWASSER:  Match?

21      MR. McDONALD:  Match log.

22          And 975 is an error file.

23      MR. STRUMWASSER:  And are they all from 7/20/07?

24      MR. McDONALD:  No.  I believe one of them -- I

25 think the exclusion reports, the ones we were just
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 1 looking at, were from this year, 2011.

 2          And just for the record, your Honor, we

 3 arranged to try to conduct a search to try to find some

 4 of these.  And we found these exemplars from 2007 for

 5 the others, Exhibits 973, 974 and 975.

 6          For 971 and 972, we took a current one.  We

 7 didn't have records going back to 2006.

 8      THE COURT:  Does that mean you need to regroup?

 9      MR. STRUMWASSER:  Not necessarily.  I think we can

10 move on pretty quickly.  I may come back to this

11 tomorrow.  But I think we've been given a helpful head

12 start.

13      Q.  Can you tell, Mr. Lippincott, whether this is

14 a daily, weekly, monthly report, 971?

15      A.  Not that I can tell.  I know that we had daily

16 exclusion reports, but I can't confirm that.

17      Q.  Can you tell whether 971 and 972 represent a

18 cumulative or just most recent exclusion report?

19      A.  I can't tell.

20      MR. STRUMWASSER:  Your Honor, if I have now

21 whetted your appetite for e-mails from three years

22 ago, then I would like to mark another exhibit.

23      THE COURT:  976, it's an e-mail with a top date,

24 February 6, 2008.  We're moving forward.

25          (Department's Exhibit 976, PAC0894238
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 1           marked for identification)

 2      THE WITNESS:  Okay.

 3      MR. STRUMWASSER:  Q.  Do you recall the Exhibit

 4 976?

 5      A.  Not specifically, no.

 6      Q.  Do you recall the underlying events?

 7      A.  The e-mail is refreshing my memory.  I had

 8 certainly not recalled it previously until reading

 9 this.

10      Q.  So in the second paragraph, Ms. Mimick is

11 reporting to you about a new issue that has surfaced

12 with the PM fatal error report, which is a report that

13 is generated by RIMS when a load is attempted and

14 fails.  Do you see that?

15      A.  Yes.

16      Q.  And she says that in October 2007, United

17 discovered that no one had been working that report for

18 several years, right?

19      A.  Yes.

20      Q.  She asks -- that's Mr. Kotter, right?

21      A.  Ms. Kotter.

22      Q.  Ms. Kotter, thank you.  She began to work the

23 report and found what they believed to be false

24 positives, correct?

25      A.  Yes.
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 1      Q.  And in this context, a false positive is

 2 identification of a record that is in the PM fatal

 3 error report but in fact was loaded?  Is that what a

 4 false positive means?

 5      A.  False positive to me would mean upon

 6 investigation not an issue.  So with respect to this

 7 report, I would agree -- thought to have been an error,

 8 but turned out to be no problem.

 9      Q.  Right.  And then they received direction from

10 Matt Guisinger that, if they didn't obtain the staff to

11 work the report, they should not be working the report,

12 so they ceased doing so, right?

13      A.  Correct.

14      Q.  As best you recall, did you know that

15 Mr. Guisinger gave direction to stop working that

16 report at the time that the direction was given or

17 around then?

18      A.  I do not.

19      Q.  But subsequently "...it has been discovered

20 the false positives that Jess and team found were not

21 false positives.  Instead they are EPO and ENG records

22 that failed to load."  Do you see that?

23      A.  Yes.

24      Q.  And she adds as, "It turns out that RIMS will

25 only take one new add provider per day," right?
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 1      A.  Correct.

 2      Q.  And apparently that was something that was not

 3 previously understood, correct?

 4      A.  Certainly to Ms. Mimick and to myself.

 5      Q.  And she goes on, "This issue has been going on

 6 since the inception of EPDE and E2E, and would only

 7 impact CA since the OR...records are added manually."

 8          So do you understand that to indicate that

 9 this is an EPDE-specific problem?

10      A.  I would not.  So certainly there were RIMS

11 errors reports that existed at the time of the

12 acquisition.  And the fact that this indicates -- this

13 report -- no one had worked this report for several

14 years.  It's only been 18 months at this time we've

15 even had any EPDE process in place at all.  And we're

16 coming up on 11 months since we implemented the fee

17 schedule crosswalk and the ability to even load

18 contracts.

19          So to me this would indicate this was not a

20 report, for example, that we developed and deployed

21 with EPDE but an existing RIMS error report.  This

22 sounds like RIMS couldn't take more than one provider

23 per day, you know, for years.

24      Q.  Well, except not for Oregon.  In Oregon was

25 able to, right?
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 1      A.  I think it's simply saying that the Oregon EPO

 2 records are entered manually.  Turns out a manual add

 3 looks to RIMS like a change, not an add, and thus is

 4 exempted.

 5      Q.  So that would be true also of California for

 6 anything that was added manually, correct?

 7      A.  It would appear so.

 8      Q.  So the non-false positives problem was a

 9 problem that only occurred for records that were being

10 transferred via EPDE, right?

11      A.  It looks like any situation that would have

12 attempted what the system would have interpreted as two

13 adds on the same day would have rejected prior to the

14 deployment of EPDE contract adding in March of 2007.

15          And I think, again, the other comment here is

16 that this report had not been worked for several years,

17 and we're 11 months into having activated the fee

18 schedule process.

19      Q.  But you don't know whether the errors that

20 they found were attempted loads in the last 11 months

21 or much longer, right?

22      A.  True.  But I'm using that information to

23 determine whether this would have been a new error

24 report that we would have developed and deployed at

25 EPDE or an existing RIMS error report, which the fact
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 1 of its age would appear to indicate it had been there

 2 prior to the integration.

 3      Q.  And at this time in, let's say, late '07,

 4 there were records being added to RIMS manually and via

 5 EPDE, correct?

 6      A.  Correct.

 7      Q.  And there was no third way.  If a record got

 8 into RIMS in those days, it was getting in by one of

 9 those two routes, correct?

10      A.  Right, either a -- well, I'm certainly aware

11 of being able to manually add a contract or we know

12 that the EPDE, the end-to-end process, would add a

13 contract as well.  I'm not aware of any others, unless

14 there was some kind of an automated internal process

15 that network management would have had to load

16 contracts.  I don't recall.

17      Q.  So -- and prior to June 23 of '06, contracts

18 are being loaded into RIMS manually, correct?

19      A.  Correct.  And post 6/23/06 as well.

20      Q.  Right.  So what we have is, at the time of

21 this e-mail, the entire body of contracts in RIMS would

22 have had only one of two providences.  There would be

23 some of them that would have been entered manually,

24 whenever by whomever, and there would be some of them

25 that came in via EPDE, right?
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 1      A.  Correct.

 2      Q.  And according to Ms. Mimick's e-mail, there

 3 would not have been this false positive or this false

 4 false positive problem with respect to any of the

 5 manuals, right?

 6      A.  According to her e-mail here, that would

 7 appear to be the case.

 8      Q.  So to the extent there were these false false

 9 positive problems, they had to have come to RIMS

10 through EPDE -- no pejorative, no -- nothing loaded

11 about that question -- just that their heritage had to

12 have been they were EPDE-delivered, correct?

13      A.  The only thing -- I would just be -- it

14 concerns me that there may have been another purpose

15 for the existence of this report, that either --

16 either, you know, Ms. Mimick's assertion that manual

17 adds look to RIMS like a change and is thus exempted is

18 not necessarily correct in all cases, or there

19 potentially was another process that automated adds to

20 RIMS that would have necessitated the development of

21 this report that apparently had been in existence for

22 several years.

23          So if one of those situations were to have

24 existed, then it would make me disagree with that

25 statement.
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 1      Q.  Now, you see she says that, "This issue has

 2 been going on since the inception of EPDE and E2E."

 3 Does that indicate to you that this is a problem that

 4 began with the inception with EPDE or E2E?

 5      A.  Certainly the -- she must be referencing the

 6 EPO and ENG issue, as that was -- that was

 7 functionality we deployed in April of 2007.

 8          So when she says "since the inception of EPDE

 9 and E2E," I would take that to mean that, if -- since

10 April of '07, in certain circumstances, when the system

11 would attempt to autoload an EPO or ENG record, it

12 would in some cases fall to this PM fatal error report

13 if it looked like a second add in the same day.

14      Q.  Then she says, "If the situation has been

15 corrected, (e.g. by later EPDE action or by manual

16 loading to fix a claims issue), we will not be able to

17 ID the providers."  Do you see that?

18      A.  I'm trying the find that here.  Where was that

19 comment?

20      Q.  Second to last paragraph, the "So Lisa Hayman"

21 paragraph, second line, "We talked through the

22 retroactive nature of this, and if the situation has

23 been corrected (e.g. by later EPDE action or by manual

24 loading to fix a claims issue), we will...need to ID

25 the impacted claims."  Do you see that?
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 1      A.  "We will not be able to ID the providers"?

 2      Q.  Yeah.

 3      A.  Yes, I see that.

 4      Q.  Okay.  So what she's saying is that there may

 5 be providers whose contracts were incorrectly loaded

 6 for a period and then were subsequently fixed, but it

 7 will be impossible to identify who those providers are,

 8 correct?

 9      A.  Correct.

10      Q.  So if those providers were not identifiable,

11 there was never a claims rework project authorized to

12 compensate the providers for the incorrect claim

13 payments, right?

14      MR. McDONALD:  Objection, lacks foundation, calls

15 for speculation.

16      THE COURT:  If you know.

17      THE WITNESS:  I don't think we've established that

18 this situation would have resulted in incorrect claim

19 payment or need for a claims project.

20      MR. STRUMWASSER:  Q.  I agree we have not

21 established that.  But if a contract doesn't get

22 loaded, there is the potential for an incorrect claim

23 payment, right?

24      A.  Potentially I think there's a unique -- I

25 don't recall the specifics of the EPO and ENG
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 1 contracts.  I know that they were -- I believe they

 2 were a different type of product that sat in addition

 3 to the PPO contract with a small number of providers

 4 that would have -- that established a different,

 5 potentially a different reimbursement for a provider.

 6          But I'm just -- I'm not familiar -- there was

 7 a -- I remember a unique situation with EPO and ENG.

 8      Q.  And because it was potentially a different

 9 reimbursement for a provider, if RIMS didn't know about

10 that arrangement, then there was the potential for

11 erroneous claims handling, right?

12      A.  Possibly.  I'm not -- I don't recall the

13 specifics about what EPO and ENG missing rows would

14 have introduced to a claim payment process.

15      Q.  Whatever the reason one might have for wanting

16 to figure out who these folks were, what Ms. Mimick is

17 saying is, "We cannot reconstruct that information,"

18 right?

19      A.  Correct.

20      Q.  So in the first paragraph where it says, "Jess

21 and her team in NDM began to work this report," that's

22 a United team, correct?

23      A.  At this point, NDM staff has been consolidated

24 between both PacifiCare and United.  So Jess is leading

25 NDM PacifiCare and NDM United.  In fact, we had
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 1 cross-trained NDM staff to be familiar with both

 2 platforms at this time.

 3          So there's really little distinction at this

 4 point, although clearly there are staff dedicated to

 5 correcting errors in RIMS and others in NDB.

 6      Q.  And Mr. Guisinger, he was a United person,

 7 right?

 8      A.  Correct.

 9      Q.  Now, from what we know, if RIMS was only

10 getting contracts pre-acquisition by manual, then the

11 PM fatal error report would be very short during the

12 PacifiCare period for this kind of error, right?

13      MR. McDONALD:  Objection, calls for speculation.

14      THE COURT:  If you know.

15      THE WITNESS:  I just don't know because I don't

16 know if there were -- I don't recall if there were

17 other automated processes that did contract loading.

18      MR. STRUMWASSER:  Q.  You would agree, if all of

19 the contracts were getting into RIMS pre-acquisition

20 via manual, then there would be none of these errors to

21 make their way to the PM fatal error report, correct?

22      A.  I would agree and, in turn, no need for its

23 existence or creation.

24      Q.  And if it was somehow a legacy of some prior

25 existence, then the fact that it stopped being worked
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 1 might very well be evidence that there were no PM fatal

 2 errors at that time, right?

 3      A.  I'm not sure.

 4      MR. STRUMWASSER:  I'm going show the witness

 5 Exhibit 602, your Honor.

 6      THE COURT:  All right.

 7      THE WITNESS:  Any specific pages here?

 8      MR. STRUMWASSER:  Yes.  I have questions for you

 9 regarding Pages 3, 4, 10 and that, I think, is it.

10      THE COURT:  3 being Bates No. 121238?

11      MR. STRUMWASSER:  That's right, your Honor.

12      THE WITNESS:  Okay.

13      MR. STRUMWASSER:  Q.  So now, if you would turn to

14 1238, internal Page 3, we see that there is a plan to

15 develop by September 28, '07 some quality metrics to

16 assess the quality -- to address the quality of the

17 upload process of -- for EPDE with independent

18 confirmation of results, right?

19      A.  Correct.

20      Q.  What does the phrase "independent confirmation

21 of results" mean in this context?

22      A.  I take it to mean that, where there were

23 discrepancies, someone was researching and analyzing

24 the discrepancy to confirm that what is appearing on

25 these reports is either an issue or correct or --
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 1 they're confirming that -- confirming the results.

 2      Q.  See, just reading this, I would understand the

 3 reports to be intended to confirm the quality of the

 4 upload process, in other words, that they would be

 5 administering some kind of tests to the records that

 6 had been uploaded or not uploaded, right?

 7      A.  I agree.

 8      Q.  So now, if those are the reports, what is the

 9 independent confirmation -- what makes confirmation

10 independent?

11      A.  Rather than just looking at the report and

12 taking it at face value, going in and looking at the

13 results of that report and researching -- because if

14 the report addresses the quality, it would be if it --

15 it would have to indicate -- if the report were to

16 indicate an error, then you would follow up and confirm

17 that that was -- was there a problem.  Rather than take

18 it at face value, do some independent confirmation of

19 the results, manual confirmation.

20      Q.  I read Slide 3 to say that new reports are

21 going to be generated.

22      A.  That's correct.

23      Q.  Do you recall what the new reports that were

24 to be developed by September 28 were going to have on

25 them?
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 1      A.  I believe it was that they were intended to

 2 perform some validation of the data between the

 3 databases and report on the results -- so compare name,

 4 billing address, TIN, corporate name, service location,

 5 phone, fee schedule crosswalk, and report out on the

 6 match results, how accurate was the comparison.

 7      Q.  So is that like going in and seeing whether

 8 the billing address in RIMS is the same as the billing

 9 address in NDB?

10      A.  That would be a part of the process to produce

11 these quality metrics.

12      Q.  And these were quality metrics that were not

13 being measured prior to September 28 of '07, right?

14      A.  Not in this form.

15      Q.  In what form were they being measured?

16      A.  It would have been through our -- through

17 our -- the reconciliation projects that we were able to

18 run from the outset would have produced the same

19 information.  But it did not -- this is -- those were

20 project-based on request to research a specific

21 situation.

22          These were to be run at a regular schedule, I

23 don't recall the frequency, and were to report the

24 outcome at more of a summary level to say our quality

25 is 99.7 percent accurate for this field between the
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 1 databases.  We could have taken that information from

 2 the reconciliation projects we were running, but we did

 3 not have that as part of the automated process to

 4 develop that.

 5      Q.  Mr. Lippincott, if you take from the

 6 reconciliation projects, you're only going to be

 7 examining the ones that were errors that were reported

 8 to you, correct?

 9      A.  Errors that the -- well, the reconciliation

10 projects compared the databases in full.  So it would

11 be anything -- any discrepancies would have appeared in

12 those.

13      Q.  So what you're saying is that this comparison

14 of billing address to billing address did exist before

15 September 28, 2007?

16      A.  The capability to run that report existed.

17      Q.  But the report wasn't being generated?

18      A.  It was generated on demand to research an

19 issue.  This was to run at a regularly scheduled

20 interval and produce a quality metric result on a

21 regular basis.

22      Q.  1245, internal Page 10, titled "RIMS Data

23 Accuracy, Fee Schedule Linkage Accuracy," and we have

24 two main bullets here.

25          The first one explains that, if a provider is
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 1 in RIMS but the fee schedule is not properly

 2 crosswalked to a fee schedule in NDB, the automated

 3 load process fails, and the upload falls into an error

 4 report, right?

 5      A.  Correct.

 6      Q.  Then the second one, the second bullet says,

 7 "Data reconciliation reports assess the end-to-end

 8 linkage that fee schedules crosswalk..."  Do you see

 9 that?

10      MR. McDONALD:  "Correctly."

11      MR. STRUMWASSER:  "Correctly."  "...crosswalk

12 correctly," thank you.

13      THE COURT:  Think we need a break?

14      MR. STRUMWASSER:  I will in a minute, yes.

15      Q.  And a few lines down we see, I guess, the

16 third sub-bullet, "For providers loaded in both NDB and

17 RIMS, reports will be reviewed by Network Management

18 for accuracy."  Do you see that?

19      A.  Yes.

20      Q.  And so am I correct that, before August of

21 2007, there were not regular reports assessing whether

22 providers in RIMS were linked to the right fee

23 schedules in NDB?

24      A.  No.  Again, I think this is formalizing the

25 process to run on a regular interval.  But we certainly
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 1 had the ability to review crosswalk result reports with

 2 network management for accuracy prior to this

 3 deployment.

 4          This is formalizing it, putting it on a

 5 regular schedule, and including as part of that process

 6 review by network management.

 7      MR. STRUMWASSER:  Okay.  We can break now, your

 8 Honor.

 9      THE COURT:  Okay.

10          (Recess taken)

11      THE COURT:  Okay.

12      MR. STRUMWASSER:  Q.  Mr. Lippincott, still on

13 Exhibit 602 and still on -- well, on Page 4, that is to

14 say, 1239.

15      A.  Okay.

16      Q.  We have here an enumeration of the provider

17 data reconciliation, right?  What's going to be

18 reconciled, right?

19      A.  Correct.

20      Q.  And we have a designation of which of the

21 fields that are to be reconciled have claims impact,

22 potential claims impact, right?

23      A.  Yes.

24      Q.  Now, this looks like the reconciliation that

25 you described before the break.  You're going into
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 1 RIMS, and you're going to reconcile each of these

 2 variables between RIMS and NDB, right?

 3      A.  Correct.

 4      Q.  If we go back one page to 1238, this appears

 5 to be a different report that specifically addressed

 6 the quality of the upload process itself rather than

 7 simply comparing the data between the two systems.  Am

 8 I right, these are two different reports, two different

 9 sets of reports?

10      A.  I would agree, different sets of reports.

11      Q.  And according to this slide at Page 3, the

12 reports are only going to look at providers that have

13 been recently updated by PHS auto-upload, right?

14      A.  I see that it says that here, yes.

15      Q.  Which would mean that, if a record was sent

16 down the tracks from NDB but did not make it into RIMS,

17 it would not be examined under this process, right?

18      A.  I would agree.  And again, I think I'm kind of

19 refreshing my memory as we talk through this here.  But

20 I believe this -- if a provider were to fall to an

21 error report and be manually worked, we would want to

22 logically exclude that provider from assessing the

23 quality of the autoload process.

24          So this would be -- we only want to assess

25 what was the quality of the autoload process.  We
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 1 should only be looking at those providers actually

 2 updated by the autoload process.

 3      Q.  Except to the extent that the exclusion was

 4 itself an error, right?

 5      A.  If the exclusion was an error, that would

 6 be -- I would categorize that as a different issue than

 7 being able to assess the quality of the autoload

 8 process for the providers that actually were updated by

 9 that process.

10      Q.  Hypothetical.  On a given day 1,000 records go

11 from NDB to RIMS.  And 100 of them, there's a crosswalk

12 non-match or mismatch.  They're kicked out.  900 of

13 them make it to RIMS.  Are you with me so far?

14      A.  Yes.

15      Q.  Then if we compare the 900 that made it and

16 the accuracy -- and let's say there were no other

17 errors, no other problems with those 900 -- then the

18 accuracy of the EPDE end-to-end process for that day is

19 100 percent, right?

20      A.  Correct.

21      Q.  Does that seem to you a little misleading?

22      MR. McDONALD:  Objection, argumentative.

23      THE COURT:  Did you not understand the question?

24      THE WITNESS:  I understood.

25      THE COURT:  Okay.  Go ahead.
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 1      THE WITNESS:  I think it has value.  I think it

 2 has -- I don't think it's misleading if it's understood

 3 that that's the way in which the metric was developed.

 4          I think there is value in understanding, for

 5 those that did autoload, how accurate were they.  It's

 6 a different issue to assess the efficiency or the

 7 percent of the load that I'm able to do in an automated

 8 fashion.  It's a different piece of information to

 9 know, for those that did autoload, how accurate was

10 that autoload.

11      MR. STRUMWASSER:  Q.  Page 1245, internal Page 10.

12 This is the "RIMS Data Accuracy, Fee Schedule Linkage

13 Accuracy," right?

14      A.  Yes.

15      Q.  And under the second main bullet, the second

16 to last sub-bullet, "On initial report, x CA providers

17 failed this test and are in process of correction.

18 These reports also researched for root cause of

19 errors."

20          Do you know what the "x" was?

21      A.  I think -- no, I don't.  I believe this was

22 August 29th, and I gather that some of these reports

23 are in the process of being developed and deployed.

24          For example, on Page 3, we saw those quality

25 metrics would be developed by September 28th.  I think
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 1 we had not yet run this report, so it was simply a

 2 placeholder until this report could be run and actually

 3 know the result.  I think the result is unknown at this

 4 time.

 5      Q.  Back to internal Page 4.

 6      A.  Okay.

 7      Q.  Under the heading "Provider Data

 8 Reconciliation, " and the heading is "Implementing

 9 Now," right?  Or that first bullet is "Implementing

10 Now"?

11      A.  Correct.

12      Q.  So this is a -- these comparisons that are

13 described on Slide 4 are things that did not exist

14 before August of 2007, right?

15      A.  These are new reports that did not exist

16 previously.

17      Q.  Now, you were aware of data discrepancies

18 between NDB and RIMS in 2006 and the first part of

19 2007, right?

20      A.  Correct.

21      Q.  And when you developed these reconciliation

22 reports in August of '07, you did so specifically to

23 address the data errors in RIMS that had occurred after

24 the EPDE feed went live, right?

25      A.  We did it to help identify any situations
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 1 where we did not have -- where we had a discrepancy in

 2 the reconciliation -- or a discrepancy between the

 3 databases for these elements listed here.

 4          Prior to the deployment of this report

 5 outlined on Slide 4, we had the ability to run

 6 reconciliation projects that would produce the same

 7 information, but they were run an average of three

 8 times a week on more of an as-needed basis.

 9          Here, we're formalizing that process to not be

10 a requested process but to run on a regular basis.

11      Q.  The ones that were run several times a week,

12 those were run on those records that had been updated

13 at that time, right?

14      A.  No.  I believe that, for the reconciliation

15 projects that are listed on Slide 7 of 5486 -- says

16 "reconciliation projects three times per week," that

17 was on average.  Those were run on request, and they

18 did comparisons between RIMS and NDB and identified

19 discrepancies.  So it would be very similar to the

20 information we're seeing on Slide 4 here.

21      Q.  The stuff on Slide 4 is the stuff you're now

22 implementing, right?

23      A.  Correct.  We're implementing -- instead of

24 making it -- each one of these required a request.  "I

25 need a reconciliation report run."  We're meeting with
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 1 IT to get a pulldown of data and a comparison run to be

 2 delivered to a -- a location where that file can be

 3 accessed and reviewed.

 4          This is creating a regular process.  I believe

 5 it was -- I don't recall if it was nightly or weekly.

 6 I think it may have been weekly, where, without

 7 request, on a weekly basis, copies of RIMS and NDB were

 8 compared, and all discrepancies listed here were

 9 reported.  And that was available to anyone who wanted

10 to do research on a weekly basis.

11          Prior to that, it was requiring a special

12 request, a reconciliation project to be run.  And it

13 was more of a proactive request rather than a regularly

14 scheduled event, which is what's going on -- we're

15 deploying here.

16      Q.  I confess I'm confused now.  Is it your

17 testimony that the prior regimen of reports preceding

18 what's described on Slide 4 here represented reports

19 that were run three times a week?

20      A.  On average.  They were -- but they were really

21 run on request.

22      Q.  And you're saying the requests happened about

23 three times a week?

24      A.  Again, I think we placed on this slide here

25 "three times per week."  Out of the gate they were run
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 1 much more frequently than they were later on, after

 2 deployment.  But they were run as needed.

 3      Q.  Where I do see "three times a week"?  Forgive

 4 me.

 5      A.  It's Slide 7 of 5486.

 6      Q.  Yes.  That's non-California, right?

 7      A.  This is California.

 8      Q.  Oh, I'm sorry.  On the slideshow that you had

 9 before.

10      A.  Yes.

11      Q.  I'm back on Exhibit 602.

12      A.  Okay.

13      Q.  And the thing that you're implementing now in

14 August and September involves a comparison of all of

15 the variables that are listed here, their values

16 between RIMS and NDB, right?

17      A.  I believe it flagged when there were

18 differences for these fields.

19      Q.  That's right, but all of them are -- each of

20 these fields is looked at and, if there's a discrepancy

21 on a record, that record -- that field is flagged,

22 right?

23      A.  Correct.

24      Q.  And this report that is described on Slide 4,

25 on 1239, is that a report which, every time it is run,
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 1 it compares all of the providers in RIMS with the

 2 counterparts in NDB?

 3      A.  Well, it certainly -- I don't recall.  It

 4 could have -- it would have had the ability to compare

 5 any provider that was in RIMS with NDB.

 6          I don't recall if we put filters on it to

 7 limit it to California or a specific state or if maybe

 8 the user had the ability to request a specific view.  I

 9 don't recall if those were parameters that were

10 available.

11      Q.  I understand the reports to be provided

12 under -- on Page 1239 to be routine reports to be

13 generated whether anybody asked for them or not; is

14 that right?

15      A.  Correct.

16      Q.  So there is no issue here about user

17 selection.  Whatever it is that's going to be generated

18 automatically is going to be generated, right?

19      A.  That was my understanding.

20      Q.  Was that going to compare only new records or

21 all records, California only, non-California only?

22      A.  I don't recall.  It's possible -- it certainly

23 could have compared all records because I'm pretty sure

24 the process was to do a full database compare here.

25          Perhaps the options available to the user were
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 1 to filter the results after the run.  Maybe the run was

 2 weekly, and then the user could say, "I just want to

 3 see California," or could sort on just a specific

 4 state.  I don't recall that component of it.

 5          But my guess is that it was all providers

 6 between the databases for these components, and then

 7 there was some way to make it usable to the user

 8 because they were going to be interested in the

 9 specific state perhaps or a specific component of the

10 report.

11      Q.  If it only produced the discrepancies,

12 presumably it wouldn't be that voluminous a report,

13 right?

14      A.  Potentially.

15      Q.  That facility that you just described, that is

16 something that did not exist before August of '07,

17 right?

18      A.  Did you say the facility?

19      Q.  Yeah, the existence of a routinely generated

20 report that a user could go -- would know is there that

21 has been updated at least weekly that would be capable

22 of identifying all of the discrepancies between the two

23 databases, that's something that didn't exist before

24 August of '07, right?

25      A.  No.  It did exist in the ability to run it as
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 1 a project.  The only component -- the only word in

 2 there that I would agree with was "regularly

 3 scheduled."  That's what's changing here.

 4          So this is becoming a -- on a specific

 5 cadence, this will be produced and available.  Before

 6 then, it was always done as a specific request with a

 7 required manual intervention to run that reconciliation

 8 project.  Now we're automating that process, putting it

 9 in as a -- on a weekly basis and making it available to

10 whoever wants to access that.

11      Q.  And the reason you did that, you made it

12 routine, was that this, "If you think there's a

13 problem, why don't you ask for a report?" was not

14 identifying all the discrepancies that needed to be

15 identified, correct?

16      A.  No.  I think we felt this would provide

17 additional information, either through research or to

18 be worked, to identify discrepancies not only with

19 California but, as I think you mentioned, we all know

20 we're moving into -- in fact we're moving towards

21 deployment of non-California at this point, so we're

22 going to have additional possibility for discrepancy.

23 We want to make this expanded capability available.

24      Q.  Mr. Lippincott, when this report was

25 implemented, were people given the assignment of -- a
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 1 standing assignment to check the output whenever the

 2 run was made?

 3      A.  I don't recall specifically, but I believe so.

 4      Q.  And that didn't exist before, right?

 5      A.  That would not have existed before, no.

 6      MR. STRUMWASSER:  977, your Honor.

 7      THE COURT:  977 is an e-mail with a top date of

 8 September 27th, 2007.

 9          (Department's Exhibit 977, PAC0890552

10           marked for identification)

11      THE WITNESS:  Okay.

12      MR. STRUMWASSER:  Q.  We have a September 27

13 e-mail from Ms. Mimick to Ms. Burroughs, with a copy to

14 you and Ms. Ryan.

15          And Ms. Mimick writes that "...the number of

16 identified discrepancies is way too low," correct?

17      A.  I see that here, yes.

18      Q.  She said that, "At yesterday's PHS meeting,

19 the network folks stated they have determined the RIMS

20 data reconciliation reports are not working - they are

21 not pulling through enough mismatches."

22          Now we're talking about the reports that were

23 implemented in August and September of 2007, aren't we?

24      A.  I believe so.  That's what I was checking, if

25 we had any dates on the -- back on 602 here.
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 1      Q.  What I see on 602 is, on Page 4, where the

 2 data reconciliation slide is described, it says

 3 "implementing now" which I understand to be August

 4 29th, the date of the document.

 5      A.  I would agree.  Okay.

 6      Q.  And Ms. Mimick says there that, given the

 7 great confusion over the parameters of the reports, it

 8 wouldn't surprise her if not all of the providers were

 9 included right?  Do you see that?

10      A.  I do.

11      Q.  So in fact, the way this report was

12 implemented, it had parameters, selection parameters,

13 and some providers were not being reconciled and

14 discrepancies from them were not being reported,

15 correct?

16      A.  That appears to be the case.

17      Q.  And your response indicates that you think

18 that that incorrect reconciliation report might have

19 been the reason that the report hadn't picked up on the

20 Sharp Memorial issue, right?

21      A.  Correct.

22      MR. STRUMWASSER:  978, your Honor.

23      THE COURT:  978 is an e-mail with a top date

24 October 11th, 2007.

25          (Department's Exhibit 978, PAC0894214
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 1           marked for identification)

 2      THE WITNESS:  Okay.

 3      MR. STRUMWASSER:  Q.  Do you recognize this e-mail

 4 chain?

 5      A.  I don't recall this one specifically.

 6      Q.  There's a -- at the bottom, we have an e-mail

 7 from Ms. Stevens, who is describing the reactivated

 8 suffix issue, right?

 9      A.  Correct.

10      Q.  She says that, "It appears that there were

11 records in RIMS that were termed suffixes prior to

12 10/01/07.  When the full file was fed over, and there

13 was a match of an active address record in NDB to a

14 termed address in RIMS, that termed record was

15 reactivated and un-termed."  Do you see that?

16      A.  Yes.

17      Q.  What she refers to as "when the full file was

18 fed over," is that June 23, '06?

19      A.  No.  This would be 10/1/07, so this would have

20 been the deployment of the Oregon pilot for

21 non-California.  So it would have been a full file on

22 the Oregon providers.

23      Q.  I don't see any reference to Oregon.  Just

24 tell me if you have one there, and I'll be happy to --

25      A.  Well, a couple things.  So the "EOR" is
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 1 Oregon.  That's an Oregon-specific product.

 2          And then Jill Stevens I know was network

 3 management for Oregon.  We would have coordinated with

 4 her closely for the pilot for non-California, which was

 5 launched 10/1.

 6      Q.  Are you confident here today that this problem

 7 that Ms. Stevens identified did not afflict California

 8 EPO?

 9      A.  I'm confident, yes.

10      Q.  And Ms. Stevens says that -- and Mr. Feng also

11 say that this error is not being captured in the data

12 reconciliation reports.  Are you confident that this

13 problem would be captured in the California data

14 reconciliation reports?

15      MR. McDONALD:  Objection, there's no evidence that

16 this is an issue for California.

17      THE COURT:  That's a question.  I'll allow the

18 question.

19      THE WITNESS:  Could you read that one more time?

20          (Record read)

21      THE WITNESS:  I'm not confident.  I'd like to

22 point out that the data reconciliation reports were not

23 specific to California, so they would really have been

24 RIMS reconciliation reports.  And then also the fact, I

25 want to make sure it's understood that, when we
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 1 deployed these new data reconciliation reports in

 2 September, we did not stop with any of the existing

 3 processes either.  These were enhancements and

 4 additions.  So any value we were getting out of these

 5 new data reconciliation reports were of incremental

 6 value.  We did not abandon everything and put all of

 7 our stock in these new reconciliation reports.

 8      MR. STRUMWASSER:  Q.  So the first half of your

 9 answer is helpful because what you're saying is there

10 was no Oregon data reconciliation report.  The report

11 was a RIMS report.  And to the extent the conditions

12 were met for an Oregon provider to slip through the

13 cracks, if those same conditions pertained to a

14 California provider, it slipped through the same

15 cracks, right?

16      MR. McDONALD:  Objection, I think it misstates the

17 testimony.

18      THE COURT:  Overruled.

19      THE WITNESS:  I'm sorry.  Could you read it one

20 more time?

21      (Record read)

22      THE WITNESS:  There logic would have been the

23 same.  There was no state-specific logic with the new

24 data reconciliation reports.

25          As we saw in the previous exhibit, there
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 1 were -- it's still not clear to me, nor do I recall the

 2 specific -- nor did the individuals involved on the

 3 e-mail exchange recall the specific parameters of the

 4 new reconciliation reports.  But answering your

 5 question, the logic would have been the same regardless

 6 of state.

 7      MR. STRUMWASSER:  Q.  Thank you.  Now, with

 8 respect to the second part of your point, namely that

 9 these would have been reports on top of older reports,

10 in my --

11      A.  In addition to.

12      Q.  Thank you, in addition to.  I read Mr. Feng's

13 e-mail at the top to say that, "This type of issue is

14 not being captured in the data reconciliation reports,

15 plural, or even the EPO/EOP reports."

16          So my reading of this is it's not -- this is a

17 problem that is slipping through whatever reports you

18 have at that time.  Is that your reading as well?

19      MR. McDONALD:  Objection, relevance.  This problem

20 that he's referring to is the Oregon problem.

21      THE COURT:  Overruled.

22      THE WITNESS:  I read it as this Oregon issue is

23 not being captured by the new data reconciliation

24 reports.

25      MR. STRUMWASSER:  Q.  But you think that
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 1 Mr. Feng's message here admits to the possibility,

 2 "We're getting this.  We're just not getting it out of

 3 the new reports"?

 4      A.  Correct.

 5      Q.  Was there a new EOP -- EPO/EOP reconciliation

 6 report in August of 2007?

 7      A.  I don't recall.  I don't recognize that

 8 acronym.

 9      MR. STRUMWASSER:  979, your Honor.

10      THE COURT:  979 is an e-mail with a top date

11 February 28th, 2008.

12          (Department's Exhibit 979, PAC0893701

13           marked for identification)

14      THE WITNESS:  Okay.

15      MR. STRUMWASSER:  Q.  Do you recall this e-mail

16 chain?

17      A.  I don't recall this one.

18      Q.  Starts with an e-mail from you to Ms. Mimick.

19 And the subject is -- excuse me, starts with an e-mail

20 from Ms. Mimick to you and Mr. Kaja, and the subject is

21 "Status of Berkel issue list."  What's the Berkel issue

22 list?

23      A.  I was hoping the context of the e-mail would

24 help clue me in on that.  I'm not recalling what the

25 Berkel issue list was.
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 1      Q.  On the second page, Ms. Mimick is updating you

 2 on the status of those issues, whatever they were.

 3      A.  Right.

 4      Q.  And she reports that those issues are being

 5 handled in weekly-occurring contract and demographic

 6 load meetings, right?

 7      A.  Sorry.  Where do you see that?

 8      Q.  You see the heading "There are 71 issues on

 9 the list in total"?

10      A.  Yes.

11      Q.  Two lines down from that, "43 issues are being

12 handled by the Contract and Demographic Load meetings

13 being chaired weekly by Lisa Hayman."

14      A.  Yes.  So I would agree a subset of the issues

15 were being handled by the contract and demographic load

16 meetings.

17      Q.  And another subset was being handled by the

18 claims war room, which was still meeting on a weekly

19 basis?

20      A.  Yes.

21      Q.  And Ms. Mimick is calling, in her e-mail, for

22 creation of a leadership forum for "identification of

23 integration gaps and closure of such."  Do you see

24 that?

25      A.  I see her suggestion for creation of a
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 1 management group.  Is there somewhere where she

 2 specifically says it's identification of issues?

 3      Q.  Yes, on the first page, her follow-up e-mail

 4 to you.

 5      A.  Okay.

 6      Q.  I think below the asterisked bullets, "I'd

 7 like to talk to you further about some of the

 8 observations I have about this group.  I think the

 9 existence of this list indicates a gap in the

10 organizational structure.  The fact that these issues

11 have been on the list for six months or more with no

12 traction really does indicate several things:  a) The

13 group is either not willing or not able to step out of

14 their roles and engage in the UHC organization, and b)

15 there is a lack of intensity of getting the issues

16 fixed - as indicated by the length of time it takes the

17 PHS Net Ops staff to provide examples of issues."  Do

18 you see that?

19      A.  Yes.

20      Q.  Then down a little further, "Some pockets have

21 continued a quality audit of RIMS and NICE contract

22 loads some have not."

23          And then specifically with respect to the

24 gaps, above that you have those asterisked bullets.

25 And the second one is "Identification of integration
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 1 gaps and closure of such."  Do you see that?

 2      A.  Yes.

 3      Q.  So would you agree that, as of February 28 of

 4 '08, integration gaps still existed and needed to be

 5 closed?

 6      A.  I wouldn't agree.  There may be -- may have

 7 identified some issues that would have required

 8 enhancement to the end-to-end process.  We may have

 9 identified that issue and remediated it.

10          I think that Ms. Mimick seems to be proposing

11 a group to look at items as they would arise or have

12 been identified.  So I think either would fall into

13 that category.

14      Q.  So in your view, on February 28, 2008, there

15 were no gaps in the integration process?

16      MR. McDONALD:  Objection, getting argumentative,

17 your Honor.

18      THE COURT:  I'll allow it.

19      THE WITNESS:  I'm not sure if there were or not.

20      MR. STRUMWASSER:  Q.  Okay.  Now, she -- we'll

21 just confirm, she had said that there were issues that

22 were staying on that list for six months or more with

23 no traction, right?  You saw that?

24      A.  Yes.

25      MR. McDONALD:  Objection, your Honor.
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 1          Excuse me.

 2          Mr. Strumwasser's been reading repeatedly

 3 several passages.  I think he can invite the witness to

 4 perhaps read, identify the paragraphs.  We're taking a

 5 fair amount of time, talking about having a limited

 6 available time for this witness.

 7      MR. STRUMWASSER:  I would just like to suggest

 8 that I can read out loud faster.

 9      THE COURT:  Faster?  Maybe you can ask the court

10 reporter.

11      MR. STRUMWASSER:  I think that reading out loud

12 makes it clear that everybody's --

13      THE COURT:  Whatever you're referring to?

14      MR. STRUMWASSER:  -- looking at the same words.

15 yes.

16      Q.  So the word "traction" here in Ms. Mimick's

17 term, that means progress towards a resolution, right?

18 That's what she means by traction; would you agree?

19      A.  Potentially I'd say it's process towards a

20 resolution or, in some cases, it seems like she's

21 arguing that some items have been resolved but not

22 closed off the log.

23          So I would say "traction" would include an

24 item that appears to have been resolved but is still

25 hanging out there on the list.
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 1      Q.  She also says that some groups in the Pacific

 2 region have continued doing quality audits of their

 3 RIMS and NICE contract loads and others have not.  Do

 4 you see that?

 5      MR. McDONALD:  Maybe if you could point to the

 6 particular paragraph.

 7      MR. STRUMWASSER:  Q.  Sure.  You see the line that

 8 begins with "Pete McKinley"?

 9      A.  Yes.

10      Q.  At the end of that, "...some pockets have

11 continued a quality audit of RIMS and NICE contract

12 loads, some have not."

13      A.  Yes.

14      Q.  And were you aware that contract loads were

15 not being uniformly audited in February of 2008?

16      A.  I was not.

17      Q.  And she says that the groups that are still

18 auditing are having difficulty getting retro approvals

19 in order to fix the issues raised in the audits.  Do

20 you see that?

21      A.  Yes.

22      Q.  Is that consistent with your recollection at

23 the time?

24      A.  I don't recall being aware of -- I wasn't

25 aware of quality audits of contracts in any case, so
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 1 I'm not sure -- I also am not aware that they had

 2 difficulty getting retro approvals to fix issues they

 3 may have identified.

 4      Q.  Now, the leadership forum that Ms. Mimick is

 5 proposing here is being proposed specifically to cut

 6 across organizational lines that, in her view, were

 7 impeding progress.  Would you agree with that?

 8      A.  I'm not really sure -- it's not clear to me

 9 exactly what she was hoping to accomplish with the

10 leadership forum.

11      Q.  And it is not clear to you what she perceived

12 to be the need for this leadership forum; is that

13 correct?

14      A.  Appears to me that in her view she's not --

15 she's seeing these issues from the Berkel list that are

16 not being closed.  And she's suggesting that this is a

17 process to make traction on that.

18      Q.  And she says on the first -- in the first

19 sentence of the -- excuse me, the second sentence of

20 her e-mail at the top, "Communication issues appear to

21 be the root cause of many of these issues."  Do you see

22 that?

23      A.  Yes.

24      Q.  And she says that it's -- that "The existence

25 of this list indicates a gap in the organizational
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 1 structure."  Do you see that?

 2      A.  Yes.

 3      Q.  Now, at this time, the claims war room was

 4 being chaired, as we see, by Lisa Hayman.  Is that how

 5 she pronounced it?

 6      A.  I believe that's correct, how she pronounced

 7 it.

 8      Q.  And Ms. Hayman was not in the claims area, was

 9 she?

10      A.  Actually, on Page 2, it appears that Calvin is

11 chairing the claims war room meetings.  Lisa Hayman --

12      Q.  So Lisa Hayman is chairing the contract and

13 demographic load meetings?

14      A.  Correct.

15      Q.  And she's not in claims, right?

16      A.  Lisa is not in claims.

17      Q.  She's a direct report to Sue Berkel, right?

18      A.  I believe Lisa was actually a direct report of

19 Sue Mimick at this time.

20      Q.  Back on Exhibit 602, 1240, internal Page 5.

21      A.  Yes.

22      Q.  This page shows some of the root causes of

23 RIMS data errors, right?

24      A.  Correct.

25      Q.  And the first sub-bullet on this page
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 1 indicates that two thirds of the staff consider

 2 themselves to be novices or one step above novices with

 3 respect to the submission process to Emptoris, right?

 4      MR. McDONALD:  I'm sorry.  I didn't see -- was

 5 there a reference to Emptoris?

 6      MR. STRUMWASSER:  That's what I'm asking.

 7      THE WITNESS:  I don't believe that this is a

 8 reference to Emptoris.

 9      MR. STRUMWASSER:  Q.  What do you think it's in

10 reference to?

11      A.  I believe that this would be a -- in reference

12 to using forms to submit requests for demographic

13 updates.

14      Q.  Okay.  And you think that two thirds of the

15 folks who were submitting those forms considered

16 themselves novice or one step above novice at

17 understanding when to use the 4 key forms, right?

18      MR. McDONALD:  Objection, misstates the document.

19 It talks about a pre-training assessment, which seems

20 like a historical statement.

21      THE COURT:  Okay.  Lead me to the place.

22      MR. McDONALD:  The first bullet, your Honor, or

23 the first sub-bullet.

24      THE COURT:  I know I'm in the wrong document.

25 Tell me the exhibit number.
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 1      MR. GEE:  602.  We have an additional copy for

 2 your Honor.

 3      THE COURT:  I think you might have taken it away.

 4          And which bullet?

 5      MR. McDONALD:  It's the first sub-bullet under the

 6 first bullet.

 7      THE COURT:  "This was confirmed by a pre-training

 8 assessment"?

 9      MR. McDONALD:  Right.  And I think the question

10 suggested that -- let's see if I have it.

11          I just wanted to point out for the record that

12 the questions assumed that this is, I think, that this

13 assessment of either a 1 or a 2 on a scale of 1 to 5

14 was a current assessment when the document shows that

15 this was a pre-training assessment.

16      MR. STRUMWASSER:  And the second first-level

17 bullet shows that a new training program was

18 implemented for PHS staff.  So the pre-training

19 assessment is before they fixed or at least improved --

20 I guess they would say enhanced -- the training system,

21 67 percent of the staff rated themselves as a 1 or 2 on

22 the scale.

23      THE COURT:  Okay.  What's the question?

24      MR. STRUMWASSER:  Q.   So is that right that,

25 before the training was enhanced, 67 percent of the



16447

 1 staff rated themselves a novice or one step above

 2 novice?

 3      A.  Yes.  Although I believe the staff in question

 4 here -- this training was intended for the staff that

 5 would be maintaining the non-California demographics.

 6          So this is August 2007, and we're preparing to

 7 expand the scope of end-to-end to non-California.  We

 8 need to train that staff on this new process.

 9      Q.  Did these people have a different training

10 than the California staff?

11      A.  Yes, they did.

12      Q.  So what was instituted as new training under

13 this slide was training that was already in effect in

14 California?

15      A.  No.  I believe this would have been a revised

16 training targeted towards non-California.

17      Q.  And this observation is under a first-level

18 heading "Root cause analysis indicated the most

19 prevalent source data errors was an issue with the

20 wrong forms used in the submission process."  Do you

21 see that?

22      A.  Yes.

23      Q.  This was the product of an analysis of

24 preexisting errors, correct?

25      MR. McDONALD:  Objection, vague.  Preexisting as
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 1 to when?

 2      MR. STRUMWASSER:  Before August of 2007.

 3      THE WITNESS:  What was the question?

 4      MR. STRUMWASSER:  Q.  This is -- these figures

 5 that are reported here under the first bullet are the

 6 result of an analysis of errors which was conducted

 7 before August of 2007, correct?

 8      A.  Yes, I believe we'd analyzed a set of errors.

 9 I don't recall the specific set.  It could be a set of

10 errors that were attributable to a staff submission to

11 determine their root cause.  And for this set of errors

12 that was analyzed, the issue appears to have been that

13 the wrong forms were used.

14          And that was -- and then we did a pre-training

15 assessment for the staff that was going to be trained,

16 and they rated themselves low on understanding of the

17 forms.

18      Q.  So it's your -- you would agree, then, that

19 the most prevalent source of data errors in submission

20 process that existed prior to going live in Oregon was

21 an issue with the wrong forms used in the submission

22 process?

23      A.  I believe that's what this is reflecting.

24      Q.  And those would be California errors, right?

25      A.  Actually, I would not agree.  The
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 1 non-California states were also using forms to submit

 2 demographic updates at this time as well.

 3      Q.  This is a root cause analysis of errors,

 4 right?

 5      A.  Correct.

 6      Q.  And this is root cause analysis of errors that

 7 are used in the submission process.  It's a submission

 8 to an automated process; is it not?

 9      A.  Not necessarily.  There was a submission

10 process whereby, say, in Oregon -- so in August of '07,

11 an Oregon network management individual that would

12 receive a demographic update from a provider would

13 notify -- because we were in dual maintenance at this

14 time, a form to notify NDM to make the update in NDB,

15 and another form to RIMS NDM to make the update in

16 RIMS.

17          So there was forms -- it was a form submission

18 process being utilized by network management to

19 maintain non-California data at this time as well.

20      Q.  Second bullet under the first-level bullet,

21 "Implementation of Provider E2E auto-upload process in

22 CA" -- that's California, right?

23      A.  Yes.

24      Q.  -- "was accompanied by very minimal training."

25 Is that consistent with your recollection?
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 1      A.  To be honest, I don't recall the level of

 2 training that we provided.

 3      Q.  Okay.  And then the next bullet, "A process

 4 for Single Source submission was implemented that

 5 contained training, but was misunderstood."  Do you see

 6 that?

 7      A.  Yes.

 8      Q.  And that single-source submission is a

 9 reference to being able to submit to NDB and have NDB

10 feed other databases, right?

11      A.  Actually, I believe that the single-source

12 submission process was a process to -- a process

13 deployed to staff that were doing maintenance on NICE

14 or ILIAD or in the non-California states that, until

15 this process was deployed, had to complete up to four

16 forms.  If they had an update that needed to go to

17 ILIAD, to NICE and to NDB and to RIMS, they had to make

18 that request four times.

19          We attempted to deploy a single-source

20 submission whereby the staff would just have to make --

21 because the request was identical.  So make a single

22 request with some routing of that request to the proper

23 staff to make that change.

24      Q.  Mr. Lippincott, you knew around this time that

25 you had significant training issues with respect to
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 1 data input, right?

 2      A.  I'd say we had identified certainly training

 3 opportunities due to the errors that we had uncovered

 4 in these processes, and that led to this revised

 5 training program, new training program.

 6      MR. STRUMWASSER:  Our next in order, which I think

 7 is probably destined to be our last of the day.

 8      THE COURT:  Yes, I see tired eyes.  980 is an

 9 e-mail with a top date of July 13, 2007.

10          (Department's Exhibit 980, PAC0898865

11           marked for identification)

12      THE WITNESS:  Okay.

13      MR. STRUMWASSER:  Q.  The top e-mail here is from

14 Christine Park.  She was involved in setting up

15 training program about contract loading and EPDE,

16 right?

17      A.  I'd say it was demographic maintenance --

18 trying to think to the extent it would have included

19 contract loading.

20          It would have been maybe contract tying for

21 individual physicians.  It wouldn't have actually

22 loaded the contracts -- and the EPDE process.

23      Q.  So she was in fact responsible for training

24 people on both contract loading and the EPDE process,

25 right?
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 1      A.  Well, primarily demographic loading.

 2      Q.  Okay.  Beginning on the third paragraph, she

 3 says, "Network maintenance [sic] does not understand

 4 the basics of EPDE."  Do you see that?

 5      A.  Yes.

 6      MR. McDONALD:  Just for the record?  "NM"?

 7      THE WITNESS:  "Network management."

 8      MR. STRUMWASSER:  Oh, "network management," thank

 9 you.

10          She's explaining that the loading of

11 demographic data for providers who have been excluded

12 from the EPDE feed -- excuse me -- she's saying that

13 the -- that this misunderstanding affects the use of

14 various IPAs that drive whether or not the data is fed

15 from NDB to the legacy PHS systems.  Do you see that?

16 Via EPDE.

17      A.  Yes.

18      Q.  She says that the Sutter hospitals have an

19 EPDE feed for their demographic data but not their

20 contract data, right?  Do you see that on the third

21 paragraph, midway down, "The demo for Sutter"?

22      A.  Yes.

23      Q.  And then she says, "If NM doesn't know that

24 this setup means only demo feeds, they don't submit the

25 contract load request via PDLT so the info does not get
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 1 loaded."  Do you see that?

 2      A.  Yes.

 3      Q.  And she is saying that Jess Kotter has advised

 4 that there is NM confusion with understanding the

 5 basics -- the basics of EPDE feed, right?

 6      A.  Yes.

 7      Q.  Do you have any basis to doubt that there was

 8 NM confusion with respect to understanding the basics

 9 of the EPDE feed?

10      A.  I do not.

11      Q.  Would you agree, Mr. Lippincott, that the lack

12 of training for network staff was a clear root cause of

13 the outstanding issues as of June of 2007 and

14 necessitated new training modules both in California

15 and outside of California?

16      MR. McDONALD:  Objection, vague, compound.

17      THE COURT:  If you know, if you understand the

18 question.

19      THE WITNESS:  I think there were two questions in

20 there.

21      MR. STRUMWASSER:  Q.  Sure.  Do you agree that the

22 lack of training for network staff was a clear root

23 cause of the outstanding issues as of June of 2007?

24      A.  I would agree it contributed to issues at this

25 time.
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 1      Q.  You don't think it was a clear root cause?

 2      A.  I agree it was a root cause.  It's unclear to

 3 me how many or the extent to which those -- that

 4 generated issues.

 5      Q.  Take a look at Exhibit 602, Page 1241.  Says

 6 here that 172 issues were submitted to the war room, to

 7 the California war room.  159 had been reviewed and

 8 root cause identified, and 13 remain under

 9 investigation.

10          And of the 159 that were examined, "Lack of

11 training for Network staff was a clear root cause and

12 new training modules were implemented in both CA and

13 non-CA," right?  Do you see that?

14      A.  I do.

15      Q.  And that is a finding that pertains to the

16 situation a year after you went live with EPDE, right?

17      A.  Correct.

18      Q.  Is there anything in that bullet, that "lack

19 of training" bullet, that you disagree with?

20      A.  Nothing that I disagree with other than to

21 take it in the context of understanding that it's not

22 clear how many issues this lack of training created.

23      MR. STRUMWASSER:  That's it, your Honor.

24      THE COURT:  Okay.  Tomorrow morning at -- I'm

25 sorry?
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 1      MR. McDONALD:  Your Honor, just for the record, I

 2 mean, Mr. Lippincott is -- was scheduled to be

 3 available through the end of tomorrow.  We understand

 4 we're going to start two hours later than normal.  And

 5 I guess I'd like to get a sense, some sort of

 6 representation from the Department that he's going to

 7 be finished tomorrow.

 8      MR. STRUMWASSER:  The Las Vegas line is 2 to 1 in

 9 favor of finishing.

10      THE COURT:  Okay.  And we can take a short lunch

11 and go late.  That's a possibility.

12      MR. McDONALD:  Can I ask if Mr. Strumwasser

13 anticipates or allows more than three minutes for

14 redirect?

15      MR. STRUMWASSER:  The Vegas line just went down to

16 40 percent.

17          I was really talking only about our cross.

18      THE COURT:  How much time do you need for

19 redirect?

20      MR. McDONALD:  I haven't made that full assessment

21 yet.

22      THE COURT:  Are you available on Friday if we have

23 to do this?

24      MR. STRUMWASSER:  Friday would be very difficult

25 for us.
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 1      MR. McDONALD:  That's why I would say -- and your

 2 Honor's schedule would control, but it's 4:03 now.  We

 3 could go another 15, 20 minutes if that's going to buy

 4 me some additional time tomorrow afternoon, for

 5 re-direct.  I'd offer that we do that.

 6      MR. STRUMWASSER:  We stand ready to do that.  My

 7 sense of this is that we're not helping your Honor.

 8      THE COURT:  Do you have one more document?

 9      MR. STRUMWASSER:  No.  We're about to start a new

10 topic.

11      THE COURT:  All right.  I don't know what to say.

12      MR. STRUMWASSER:  I am reasonably optimistic that

13 we will finish with a little bit of room to spare, but

14 it should be a cautionary tale for Mr. McDonald about

15 his redirect.

16      MR. McDONALD:  Well, I would just encourage

17 Mr. Strumwasser to limit his reading of documents that

18 are already in the record.

19      THE COURT:  We'll work on that.

20      MR. STRUMWASSER:  And in the meantime, we'll all

21 check the weather reports from Minneapolis.

22      THE COURT:  Okay.  We'll start at 11:00.

23          (Whereupon, the proceedings recessed

24           at 4:04 o'clock p.m.)

25



16457

 1 STATE OF CALIFORNIA     )

                        )   ss.

 2 COUNTY OF MARIN         )

 3          I, DEBORAH FUQUA, a Certified Shorthand

 4 Reporter of the State of California, duly authorized to

 5 administer oaths pursuant to Section 8211 of the

 6 California Code of Civil Procedure, do hereby certify

 7 that the foregoing proceedings were reported by me, a

 8 disinterested person, and thereafter transcribed under

 9 my direction into typewriting and is a true and correct

10 transcription of said proceedings.

11          I further certify that I am not of counsel or

12 attorney for either or any of the parties in the

13 foregoing proceeding and caption named, nor in any way

14 interested in the outcome of the cause named in said

15 caption.

16          Dated the 10th day of February, 2011.

17

18

19                                 DEBORAH FUQUA

20                                 CSR NO. 12948

21

22

23

24

25



16458

 1             BEFORE THE INSURANCE COMMISSIONER

 2                OF THE STATE OF CALIFORNIA

 3   OAKLAND, CALIFORNIA  DEPARTMENT B, RUTH ASTLE, JUDGE

 4                          --o0o--

 5 IN THE MATTER OF                     )  UPA 2007-00004

 6 PACIFICARE LIFE AND HEALTH INSURANCE )  OAH 2009061395

 7 COMPANY,                             )  THURS. 2/10/11

 8                    RESPONDENT.       )  VOLUME 141

 9 _____________________________________)  PGS 16458-16524

10           REPORTER'S TRANSCRIPT OF PROCEEDINGS

11 APPEARANCES:

12 FOR THE COMPLAINANT:

13 STRUMWASSER & WOOCHER LLP

BY:  MICHAEL J. STRUMWASSER, ESQ.

14      BRYCE A. GEE, ESQ.

10940 WILSHIRE BLVD., SUITE 90024

15 LOS ANGELES, CALIFORNIA 90024

TEL 310/576-1233     FAX 310/319-0156

16

CALIFORNIA DEPARTMENT OF INSURANCE

17 LEGAL DIVISION

BY:  ANDREA G. ROSEN, ATTORNEY AT LAW

18 300 CAPITOL MALL, 17TH FLOOR

SACRAMENTO, CALIFORNIA 95814

19 TEL 916/492-3508     FAX 916/492-3526

20 (More appearances on next page)

21

22 REPORTED BY:  DEBORAH FUQUA, CSR #12948

23

                CALIFORNIA REPORTING, LLC

24                     52 LONGWOOD DRIVE

                  SAN RAFAEL, CA 94901

25                       415/457-4417



16459

 1

 2 APPEARANCES (CONTINUED)

 3

 4 FOR THE RESPONDENT:

 5 SNR DENTON

BY:  RONALD D. KENT, ESQ. (a.m. session only)

 6 600 SOUTH FIGUEROA STREET, SUITE 2500

LOS ANGELES, CALIFORNIA 90017

 7 TEL 213/623-9300     FAX 213/623-8824

 8 BY:  THOMAS E. McDONALD, ESQ.

     KATHERINE EVANS, ESQ.

 9 525 MARKET STREET, 26TH FLOOR

SAN FRANCISCO, CALIFORNIA 94105

10 TEL 415/882-5000     FAX 415/936-1973

11

12

13

14                         ---ooo---

15

16

17

18

19

20

21

22

23

24

25



16460

 1                         I N D E X

 2 RESPONDENT'S WITNESSES                         PAGE

 3 John Ross Lippincott

 4 Cross-Examination by Mr. Strumwasser (resumed)   16464

 5

 6                         EXHIBITS

 7 CDI's                                   IDEN.  EVID.

 8 981  E-mail with top date July 27, 2007   16465   -

     bates PAC0899022

 9

982  E-mail with top date July 31, 2007   16468   -

10      Bates PAC0906087

11 983  E-mail with top date October 24,     16472   -

     2007, Bates PAC0891316

12

984  Document entitled "2007 Business     16479   -

13      Plan," "August 2006" Bates

     PAC0889813

14

985  E-mail with top date July 9, 2007    16486   -

15      Bates PAC0902512

16 986  E-mail with top date August 14,     16500   -

     2007, Bates PAC0902487

17

987  E-mail with top date October 5,     16507   -

18      2007, Bates PAC0890597

19

20

21 RESPONDENT'S                             IDEN.  EVID.

22 (NONE MARKED OR ADMITTED THIS SESSION)

23

                        ---o0o---

24

25



16461

 1 Thursday, February 10, 2011         11:02 o'clock a.m.

 2                         ---o0o---

 3                   P R O C E E D I N G S

 4      THE COURT:  All right.  We're back on the record.

 5 This is before the Insurance Commissioner of the State

 6 of California in the matter of PacifiCare Life and

 7 Health Insurance Company.  This is OAH Case

 8 No. 2009061395, Agency No. UPA 2007-00004.

 9          Today's date is February 10th, 2011.  And

10 counsel are present, and respondent is present in the

11 person of Ms. de la Torre.

12      MR. GEE:  Your Honor had asked us to look at the

13 CMA documents for possible redactions.  We found one

14 document that we could turn over, and I'd like to show

15 it to your Honor to make sure the redactions are okay.

16      THE COURT:  Yes.  Then I also did check the ones

17 you designated as United, and they are in fact not

18 PacifiCare, other issues that you actually identified

19 as notification protocol.

20      MR. GEE:  Yes.  We confirmed that as well, your

21 Honor.

22      THE COURT:  Okay.

23      MR. GEE:  So we are turning over to PacifiCare,

24 CMA01750.

25      THE COURT:  That's all it is.  I mean, it's really
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 1 not particularly interesting.  So again, some of the

 2 material, even those that are designated as United, are

 3 not unique documents.  Looks like there's more than

 4 there are.  But I did double-check them, and they're

 5 irrelevant.

 6          I haven't double-checked the other ones.  I'll

 7 be doing that.

 8      MR. McDONALD:  Okay.  Thank you.

 9      MR. STRUMWASSER:  Your Honor, while we're doing a

10 little housekeeping, I have dates for your Honor.

11      THE COURT:  Okay.

12      MR. STRUMWASSER:  I have a tentative date for

13 Ms. Soliman.  She's checking because she's not sure her

14 employer's dates align, but she thinks she can be here

15 for the 22nd, assuming that she has off the 21st.

16          And Ms. Watson is scheduled for March 9 now.

17      THE COURT:  Do you have any return dates for

18 Ms. Vavra or --

19      MR. McDONALD:  I think Ms. Vavra we were looking

20 at the week of February 28th.

21      THE COURT:  So 28th, 1st, 2nd, 3rd?

22      MR. McDONALD:  Yes.  We're not sure which day, but

23 that week I think she said she could be back here.

24      MR. STRUMWASSER:  What do you have on Monk?

25      THE COURT:  Ms. Monk?  I know you wanted her
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 1 towards the end, right?

 2      MR. KENT:  Yes.

 3      MS. ROSEN:  We are towards the end.

 4      THE COURT:  We are definitely towards the end.  I

 5 did figure, yesterday, including Ms. Watson, we have

 6 three new witnesses and between six and seven return

 7 witnesses.

 8      MR. KENT:  I think with Ms. Monk what we'll do is

 9 we'll see how the schedule lines up as it fills in, and

10 we'll try to fill her in at one of the gaps.

11      THE COURT:  Okay.  All right.  I'll try and --

12 okay.

13          Where are we?  Are we doing okay?  Are we

14 going to be okay?

15      MR. STRUMWASSER:  The over-under is 4.4 hours of

16 questioning.

17      THE COURT:  Okay.

18      MR. STRUMWASSER:  Excluding redirect.

19      THE COURT:  We may have to stay a little late

20 today.  Let's go.

21                   JOHN ROSS LIPPINCOTT,

22          called as a witness by the Respondent,

23          having been previously duly sworn, was

24          examined and testified further as

25          hereinafter set forth:
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 1           CROSS-EXAMINATION BY MR. STRUMWASSER

 2      MR. STRUMWASSER:  Q.  Good morning,

 3 Mr. Lippincott.

 4      A.  Good morning.

 5      Q.  You recall testifying that you didn't remember

 6 there ever being a budget for the integration

 7 activities?

 8      A.  Certainly not from my integration activities,

 9 no.

10      Q.  How about in general?  For IT activities that

11 you had responsibility for, was there ever any budget

12 for the technology activities of your area of

13 responsibility?

14      A.  Yes, there was.

15      Q.  And in fact, in mid 2007, you had to perform

16 major cuts on your technology asks for the 2008 budget,

17 right?

18      A.  We may have had a prioritization exercise

19 around that time.  Again, I had -- my team managed

20 capital projects for all of Mr. Kaja's organization, so

21 certainly all the different areas of network operations

22 and with respect to internal operations and other

23 acquisitions as well.

24      MR. STRUMWASSER:  We are on 9- -- 81?

25      THE COURT:  Correct.  981 is an e-mail with a top
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 1 date of July 27, 2007.

 2          (Department's Exhibit 981, PAC0899022

 3           marked for identification)

 4      THE WITNESS:  Okay.  I've scanned through this.

 5      MR. STRUMWASSER:  Q.  Starting on the second page,

 6 we have an e-mail from Ms. Ness that says, "As many of

 7 you know, the 2008 capital submissions received are in

 8 excess of 800 million for IEMG this year as compared to

 9 our total allocation of 500 million in 2007."

10          Do you see that?

11      A.  Yes.

12      Q.  IEMG is Individual and Employer Markets Group?

13      A.  I believe that's correct.

14      Q.  So what this is saying is that the cost of all

15 the proposed IEMG projects that have been submitted is

16 over $800 million, right?

17      A.  Correct.

18      Q.  But you only got 500 million for IEMG the

19 previous year, correct, in '07?

20      A.  Yes.

21      Q.  Continuing, "In order to get down to similar

22 spending levels in 2008, we need your help in

23 prioritizing the list of programs to be" -- "list of

24 programs to a total target of 490 million."  Do you see

25 that?
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 1      A.  Yes.

 2      Q.  And they want help prioritizing the programs

 3 because they're not going to be given all 800 million,

 4 correct?

 5      A.  That's right.

 6      Q.  And then on the first page, the e-mail is

 7 forwarded to you and others.  Do you see that?

 8      A.  Yes.

 9      Q.  And you were assigned a category to rank or

10 prioritize the programs, right?

11      A.  Right.

12      Q.  And this UHC 2008 IEMG capital spend, this was

13 going to be a capital spend that included PacifiCare

14 projects, right?

15      MR. McDONALD:  Objection, your Honor.  If I might

16 interpose an objection generally as the relevance of

17 inquiry about this topic, the topic in this exhibit.

18 This case, as I understood it, was about claims

19 activities that occurred in 2006 and 2007.  This is

20 talking about projecting ahead into 2008 and what kind

21 of capital might be expended.

22      MR. STRUMWASSER:  We have violations that go into

23 2008, too.

24      THE COURT:  Concerning the platforms?

25      MR. STRUMWASSER:  Well, certainly concerning IT
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 1 generally.  We have some IT issues with respect to

 2 Johnson & Rountree violation.

 3          And let me suggest this.  I confess I don't

 4 have them cross-tabbed by violation and year.  But to

 5 the extent that this may be a -- that this may be only

 6 an indication of overall budgetary constraints, I'd ask

 7 that it be admitted just for that purpose.

 8      THE COURT:  I'll let it go for a limited purpose.

 9 But --

10      MR. McDONALD:  I'm just trying to understand.  Is

11 this tied to the acknowledgement letters that were or

12 weren't set in 2006-2007 or the EOB language in 2007 or

13 the claims that allegedly were not timely paid in 2006

14 and 2007?  What is this about?

15      MR. STRUMWASSER:  There were claims payments that

16 are in the record here that -- where the problems were

17 persisting until 2008.  The promptness and

18 effectiveness of the company's response to those

19 problems, at minimum, goes to the penalty level for the

20 violations in 2006 and 2007.

21      THE COURT:  I'll allow it for that limited

22 purpose.

23      MR. KENT:  They only spent a half a million

24 dollars.

25      THE COURT:  All right.  Let's go.
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 1      MR. STRUMWASSER:  982?

 2      THE COURT:  We can argue it when it's proposed to

 3 be admitted.  How's that?

 4      MR. KENT:  I apologize, your Honor.

 5      THE COURT:  982 is an e-mail with a top date of

 6 July 31st, 2007.

 7          (Department's Exhibit 982, PAC0906087

 8           marked for identification)

 9      THE WITNESS:  Okay.

10      MR. STRUMWASSER:  Q.  Do you recognize this

11 e-mail, 982, this e-mail chain?  I don't recall this

12 one.

13      Q.  At the bottom of the first page, we have what

14 looks like the transcript of an exchange between you

15 and Bob Starman; is that right?

16      A.  Yes.

17      Q.  And it looks like it's not e-mail but an

18 instant message.  Is that right?

19      A.  That's what it appears to me.

20      Q.  Do you receive instant messages in the course

21 of your -- from your colleagues or other from

22 business-related persons?

23      A.  Certainly.

24      Q.  Does United maintain an instant message

25 facility on the company's computers?
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 1      A.  I don't believe so.

 2      Q.  On what account do you get that?

 3      A.  I don't have any basis, to be honest.  I

 4 just -- it's just what I understand it to be.

 5      Q.  You get it on your company cell phone; is that

 6 the way it works?

 7      A.  Just laptop or PC.

 8      Q.  Do you know whether you or anybody else

 9 searched the instant messages in connection with the

10 document production that was made from your office?

11      A.  To my -- to the extent of my knowledge, that's

12 not something that is even searchable.  I don't believe

13 that that's something that is catalogued or kept.  I

14 think you send it, and it's gone.

15      Q.  So this must have been pasted into the e-mail

16 here?  Is that what we have?

17      A.  Copy/paste, yes, mm-hmm.

18      Q.  And you say to Mr. Starman, "We are being

19 asked to perform major cuts on our technology asks for

20 2008.  Some requests have already been cut or

21 significantly reduced."  Do you see that?

22      A.  Yes.

23      Q.  So what you're saying is that your '08

24 technology ask has already been cut before this --

25 before the request in Exhibit 981?
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 1      A.  I think it was referring to the information

 2 from the previous exhibit where we saw cuts to the

 3 available capital.

 4      Q.  And by "previous exhibit," you mean 981?

 5      A.  Yes.

 6      Q.  Continuing, "I need you or a designee to send

 7 me your absolute must haves for 2008 ASAP if you want

 8 any chance of saving them."

 9          So at this time, you recognize that many if

10 not most of your asks are going to be cut, right?

11      A.  I would not agree.  I think that the extent it

12 was cut -- I certainly wouldn't characterize it as many

13 or most.

14      Q.  Not even many, huh?

15      MR. McDONALD:  Objection, your Honor,

16 argumentative.  And I'm still --

17      THE COURT:  Sustained.  Move on.

18      MR. McDONALD:  The relevance of all this, 2008.

19      MR. STRUMWASSER:  Q.  On the first page,

20 Mr. Starman forwards you an e-mail from William Snyder

21 that says "QicLink Auto-debit capability, prompt," and

22 there's a number there.  Do you see it?

23      A.  I do.

24      Q.  That's Mr. Starman's response to the absolute

25 must haves right?
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 1      A.  Yes.

 2      Q.  Mr. Starman works in ARO, Audit and Recovery

 3 Operations?

 4      A.  I believe he was at this time, yes.

 5      Q.  This is a technology ask for PacifiCare,

 6 correct?

 7      A.  Appears to be so.

 8      Q.  And this must have is so that PacifiCare can

 9 automatically debit future payments to providers to

10 offset what it considers to have been past

11 overpayments, right?

12      MR. McDONALD:  Objection, relevance, your Honor.

13 The issue on ARO had to do not with auto-debit but with

14 sending out letters.  So even if that is what this is

15 about, why does it matter?

16      MR. STRUMWASSER:  There was testimony that they

17 don't do that.

18      THE COURT:  That was true.  There was testimony

19 that they don't do that.  So to the extent that this

20 has something to do with that, I'll allow it.

21      MR. McDONALD:  Your Honor, if I could be heard.

22 If this was a suggestion that this person was looking

23 for funding to be able to do that, great.  What does

24 that have to do with this case?

25      THE COURT:  Well, you can argue that when they're
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 1 admitted.  I just want to finish this.

 2      MR. STRUMWASSER:  Q.  So this was in order to

 3 enable people to auto-debit, right?

 4      MR. McDONALD:  Objection, lacks foundation.

 5      MR. STRUMWASSER:  I'm sorry.  Wrong prior

 6 question.

 7      Q.  This was to enable PacifiCare to offset what

 8 it considers to have been past overpayments against

 9 future payments, right?

10      MR. McDONALD:  Objection, lacks foundation, calls

11 for speculation.

12      THE COURT:  If you know.

13      THE WITNESS:  Honestly, ARO is outside of my area

14 of expertise.  I'm not aware of the definition of

15 auto-debit capability.  It was more important for me

16 that I simply understand that this was a requirement

17 for Mr. Starman.

18      MR. STRUMWASSER:  983, your Honor.

19      THE COURT:  983 is an e-mail with a top date of

20 October 24th, 2007.

21          (Department's Exhibit 983, PAC0891316

22           marked for identification)

23      THE WITNESS:  Okay.

24      MR. STRUMWASSER:  Q.  Do you recognize this e-mail

25 chain?
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 1      A.  It's familiar to me.

 2      Q.  Second page we have an e-mail from Sharon

 3 Childs.  Who is Ms. Childs?

 4      A.  She reported to me and was -- she managed our

 5 network operations capital project requests and budget.

 6      Q.  She writes to you and Mr. Kaja, "Current ask:

 7 47 million" and some change, "Currently Funded:

 8 23 million" and some change, "Variance: 23 million" and

 9 some change.

10          So the 2008 projects that you and Mr. Kaja had

11 requested totaled over 47 million?

12      MR. McDONALD:  Objection, your Honor.  Again,

13 relevance about all this line of inquiry.

14      MR. STRUMWASSER:  In the interest of time, can we

15 get the testimony in and we'll argue about that?

16      MR. McDONALD:  Well, in the interest of time, I do

17 think we can set off the testimony.

18      THE COURT:  I'm going to allow it for now.

19      THE WITNESS:  I'm sorry.  Could you repeat the

20 question?

21          (Record read)

22      THE WITNESS:  I would agree.

23      MR. STRUMWASSER:  Q.  And that about half of that,

24 around 23 million, had been approved for funding,

25 right?
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 1      A.  Correct.

 2      Q.  Who did the approval?

 3      A.  It's the individuals listed on Page 1 here --

 4 Mr. McMahon, Mr. Tenace, Ms. Ness, Ms. Gore.

 5      Q.  Here, on the first page, you respond to

 6 Ms. Childs.  "Sharon, does this file reflect someone

 7 else cutting out projects from our ask?  Meaning they

 8 have approved/funded half of our ask?  Also is it

 9 merely coincidence the 2 numbers are within $18,000 of

10 each other (funded versus unfunded" -- "variance" --

11 excuse me, "(funded versus variance)?"

12          Did you get an answer to whether it was just a

13 coincidence it was half?

14      A.  Yes, I believe she was -- that her "yes" up

15 here is really in reference to both of my questions.  I

16 believe, yes, it reflected cutting projects and, yes,

17 it reflected coincidence.

18      Q.  Do you know why she put the word "prioritize"

19 in quotes?

20      MR. McDONALD:  Objection, relevance, calls for

21 speculation.  Does it matter?

22      THE COURT:  If you know.  I can't imagine it -- if

23 he knows.

24      THE WITNESS:  It's not clear to me.

25      MR. STRUMWASSER:  Q.  Do you recall why it is that
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 1 the IT ask in '08 was so much higher than it was in

 2 '07?

 3      A.  It's not clear to me that it was necessarily.

 4      Q.  So to the best of your recollection,

 5 47 million that you asked for was roughly in line with

 6 '07 or something else?

 7      A.  I don't recall the '07 request.  However, I

 8 know that every year, there's a list of requests, not

 9 all of which can be funded.  There's some -- there's

10 always new opportunities being requested.

11          So the initial ask is always somewhat higher

12 than what is ultimately funded.  Not every project is

13 funded every year.

14      Q.  So as a manager of this budget, if the

15 resulting 23 million -- closer to 24 million -- is what

16 you had asked for the prior year, that has sort of one

17 set of implications for you.  If it's something like

18 half of what you had gotten the prior year, that has a

19 different set of implications.

20          Do you have a recollection today as to whether

21 you felt, in 2007, your 2008 budget was being

22 drastically cut.

23      MR. McDONALD:  Objection, vague, calls for

24 speculation, relevance.

25      THE COURT:  If you remember.
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 1      THE WITNESS:  I really don't recall.

 2      MR. STRUMWASSER:  Q.  To the extent that the --

 3 that you had remediation projects that you wanted to

 4 execute in 2008 for PacifiCare remediation issues that

 5 had come up in the course of the corrective actions,

 6 identified root causes, and so forth, would -- to the

 7 extent you had such things, would they be in this

 8 budget for 2008 if they had surfaced in 2007 or

 9 earlier?

10      A.  Certainly any enhancements to the end-to-end

11 integration, EPDE process would have been in this

12 budget, yes.

13      Q.  Do you recall whether there were proposed

14 enhancements to this E2E -- EPDE E2E process to the

15 2008 budget as you requested it, the 47 million number?

16      A.  I believe there were.

17      Q.  Do you recall whether -- I take it that the

18 folks who cut your budget from 47- to 23-, they didn't

19 tell you which of the programs to cut, right?

20      A.  I believe they actually took an initial -- my

21 recollection, without seeing it, is that they had gone

22 through each of the projects and made an initial

23 determination in or out based on the information they

24 had available, and then sent it back for review.

25          So we're getting a response here from the
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 1 individuals I mentioned earlier indicating which ones

 2 they've approved and not approved or prioritized.

 3      Q.  So this "UB92 Modifier recognition," that

 4 represents projects not funded?

 5      A.  Appears that -- yeah, the list here starting

 6 with "UB92 Modifier recognition" are the items that

 7 this group had initially, at least at this point, put

 8 on the not funded list.

 9      Q.  Okay.  And the third item on that list there's

10 a number, and then "Enhance Duplicate/Mismatch Logic in

11 NDB."  Do you see that?

12      A.  Yes.

13      Q.  What was that project?

14      A.  I don't recall this one specifically.

15      Q.  It apparently was to address matching and

16 duplicate record issues in NDB, right?

17      MR. McDONALD:  Objection, calls for speculation.

18      THE COURT:  If he knows.

19      MR. McDONALD:  Asked and answered.

20      MR. STRUMWASSER:  Well, I understand -- I asked

21 him an open-ended question about what it was.  I would

22 like to at least determine that he can discern from

23 what he knows and the title, this was to address a

24 problem of duplicate records and mismatched logic in

25 NDB.



16478

 1      THE COURT:  I'll allow it, if he knows.

 2      THE WITNESS:  Appears to reflect that, but I'm

 3 just guessing based on the wording here.

 4      MR. STRUMWASSER:  Q.  The next line, "PHS RIMS

 5 NICE FS Loading," this was the loading of fee schedules

 6 into RIMS and NICE?

 7      MR. McDONALD:  Objection, calls for speculation.

 8      THE COURT:  If you know.

 9      THE WITNESS:  Again, I'm just going off the words

10 here.  That's what the words seem to reflect.

11      MR. STRUMWASSER:  Q.  So sitting here today, do

12 you know whether there was a 2008 project to address

13 RIMS fee schedule loading?

14      A.  There may have been.  I don't recall.

15      Q.  And you don't recall whether there was a

16 project to enhance -- an enhancement project to address

17 mismatches and duplicate records in NDB?

18      A.  I don't recall.

19      Q.  At the top of your e-mail, you write, in the

20 second paragraph, "Seems like we have three

21 alternatives:  1) accept their cuts and revise our 2008

22 business plans, 2) reprioritize..." and, "stay within

23 our new $23 million budget, 3) go back to the powers

24 that be and ask for more than the 23 million we have

25 been given."  Do you know which you chose?
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 1      A.  I'm sure that we reprioritized.  I am not sure

 2 if we also went back and asked for more than the

 3 23 million.

 4          But I'm sure that we went through -- reviewed

 5 what was in and out and revised that.

 6      Q.  Then may I safely assume that you also do not

 7 know whether you were given any additional funds?

 8      A.  I do not recall.

 9      MR. STRUMWASSER:  984.

10      THE COURT:  984 is entitled "2007 Business Plan,"

11 "August 2006."

12          (Department's Exhibit 984, PAC0889813

13           marked for identification)

14      MR. STRUMWASSER:  And Mr. Lippincott, the

15 questions I have for you concern Page 9827, second to

16 last page.

17          Actually, I may dip back one page to 9826.

18      THE WITNESS:  Okay.

19      MR. STRUMWASSER:  Q.  So this is a business plan

20 that you prepared or was prepared under your direction

21 in August of '06, right?

22      A.  Correct.

23      Q.  And on 9827, you're addressing the assumptions

24 and business risks associated with that plan, right?

25      A.  Yes.
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 1      Q.  And your assumption, the only assumption

 2 identified here, is that your staffing levels will

 3 remain constant in 2007?

 4      MR. McDONALD:  The word is "consistent."

 5      MR. STRUMWASSER:  "Consistent," thank you.

 6      Q.  And if we go back one page to 9826, the

 7 summary of the 2007 staffing is that your staffing will

 8 indeed remain both consistent and constant?

 9      A.  Correct.

10      Q.  And Risk No. 2 is, "Continued aggressive

11 acquisition activity 'stacks' integration/migration

12 timelines that result in conflicts and stretch

13 resources beyond capacity."  Do you see that?

14      A.  I do.

15      Q.  Do you recall writing that?

16      A.  I do.

17      Q.  And continued aggressive acquisition activity

18 did in fact take place in 2007 and beyond, right?

19      A.  I wouldn't -- actually, I wouldn't

20 characterize it as aggressive beyond 2007.  It actually

21 did slow somewhat.  I think we had -- most of the large

22 acquisitions were in place at this point.

23      Q.  In 2006 or in 2007?

24      A.  In August of 2006, we -- we had a pretty good

25 inventory of the ones that were going to be challenges.
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 1 I think the comment here was really more, if we saw

 2 another PacifiCare, another John Deer, things -- other

 3 acquisitions that I was not aware of would have really

 4 resulted -- this would have been a risk to my staffing

 5 levels.

 6      Q.  The risk is identified, No. 2, as "Continued

 7 aggressive acquisition activity 'stacks'

 8 integration/migration."  It isn't "would stack" or

 9 "will stack."  It's "stacks."  Is it your testimony

10 that, notwithstanding use of the present tense, that

11 you actually were talking about a contingency in the

12 future?

13      A.  The way I read this is continued aggressive

14 acquisition activity to which I was -- had -- did not

15 have visibility to in August 2006 would have stacked

16 our timelines and would have resulted in conflicts and

17 stretched resources.

18      Q.  In 2007, were there conflicts in

19 integration/migration timelines?

20      A.  I'm sorry.  Which time period?

21      Q.  2007.

22      A.  Not that I recall.

23      Q.  In 2007, were your resources stretched?

24      A.  At this point, I was managing six different

25 teams.  And I do recall -- seem to recall some -- some
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 1 stretching of resources in one of my specific teams in

 2 that time period.

 3      Q.  Which team?

 4      A.  It was our network expertise and policy team.

 5      Q.  What did they do?

 6      A.  They contained business analysts, subject

 7 matter expertise resources both in the way NDB operated

 8 or was accessed and also had a training team that did

 9 the training for NDM and CCI.

10      Q.  So that would have included the folks that we

11 talked about yesterday afternoon who were responsible

12 for producing those training materials that were

13 addressed yesterday, right?

14      A.  That would have been their responsibility,

15 yes.

16      Q.  Any other names that we've talked about in the

17 last few days who have been in that unit?

18      A.  This was Eileen Dock's unit.

19      Q.  The last time you were here, you characterized

20 IT's performance as effective and dependable.  Do you

21 recall that?  By "last time," I mean in January.

22      A.  I do.

23      Q.  So you would say that IT was there for you and

24 your people whenever you needed help?

25      MR. McDONALD:  Objection.  This is vague.  Is it
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 1 in connection with PacifiCare or time period?

 2      THE COURT:  Sustained.

 3      MR. STRUMWASSER:  Let's start overall.

 4      THE COURT:  Go for everything?

 5      MR. McDONALD:  For any assignment, ever?

 6      MR. STRUMWASSER:  I mean, these are people -- to

 7 the extent they had multiple obligations --

 8      THE COURT:  Let's at least put it in a year or set

 9 of years.

10      MR. STRUMWASSER:  How about 2006 and 2007?

11      THE COURT:  All right.

12      THE WITNESS:  Could you restate the question,

13 please.

14      MR. STRUMWASSER:  Q.  Sure.  So when you said that

15 they were dependable -- and I assume that you thought

16 they were there for you, IT was there for you whenever

17 you needed help in 2006 and 2007?

18      A.  That's a -- given that's a fairly broad time

19 period, I am not sure I could confidently say every

20 single time.  But I feel like, for the most part, they

21 were there when we needed their help.

22      Q.  In '06 or '07, do you recall ever hearing any

23 members of your EPDE team express frustration about not

24 getting the support they needed from IT?

25      A.  There may have been examples of that.
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 1      Q.  Do any come to mind?

 2      A.  I can't recall any at the moment.

 3      Q.  Do you recall hearing complaints in 2006 and

 4 2007 about the time it took IT teams to respond to EPDE

 5 questions?

 6      A.  Would that have been questions from my team

 7 asking them or anyone asking them?

 8      Q.  Sure.  Let's do it that way.  Questions from

 9 your team.

10      A.  Not that I can recall.

11      Q.  How about questions from others about EPDE

12 during '06 and '07?

13      A.  It's possible.

14      Q.  You don't recall any?

15      A.  Not -- nothing specific at the moment.

16      Q.  And no sense that IT really wasn't very

17 responsive in '06 or '07 to such questions?

18      A.  Not that I can recollect.  That's not how I

19 would have -- I would not have characterized it as an

20 ongoing issue with IT responsiveness.

21      Q.  Do you recall issues causing frustration on

22 the part of your team regarding getting IT support, in

23 particular, for PHS autoload?

24      MR. McDONALD:  You know, your Honor, the memory

25 test that we're going through I think is sort of
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 1 unnecessary.  If he's got a document, why don't you

 2 show it to the witness.

 3      THE COURT:  I don't know.  Are we testing his

 4 memory?

 5      MR. STRUMWASSER:  I'm testing the foundation of

 6 prior testimony that they were dependable and

 7 effective.

 8      THE WITNESS:  There may have been occasional

 9 examples, but I don't recall, again, that that would

10 change my prior testimony.

11      MR. STRUMWASSER:  Q.  So your primary IT contacts

12 for the PHS autoload function in '06 and '07 were

13 Mr. Datta and Ms. Lee?

14      A.  Those are the right names.

15      Q.  They were the owners of the PHS autoload

16 programs in '06 and '07, correct?

17      A.  That's the way I remember it.

18      Q.  And they were responsible for the coding of

19 PHS autoload programs in '06 and '07?

20      A.  Responsible, yes.  I'm not sure if there was

21 other individuals that actually coded it or there was a

22 team of developers that would have coded it, but they

23 would have been responsible.

24      Q.  To the extent you had problems with PHS

25 autoload, they would be the people that you turned to?
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 1      A.  That's my recollection.

 2      MR. STRUMWASSER:  985?

 3      THE COURT:  Correct.  985 is an e-mail with a top

 4 date of July 9th, 2007.

 5          (Department's Exhibit 985, PAC0902512

 6           marked for identification)

 7      THE WITNESS:  Okay.

 8      MR. STRUMWASSER:  Q.  Do you recognize this e-mail

 9 chain?

10      A.  It's somewhat familiar.

11      Q.  Do you recall these events?

12      A.  Vaguely.

13      Q.  Min Lee is e-mailing Mr. Feng.  And she says

14 "Probir has been getting numerous e-mails regarding

15 research items for EPDE related.  These items should

16 not come to us unless there is a evidence that there

17 are issues with the IT process."  Do you see that?

18      A.  I do.

19      Q.  Probir is Mr. Datta, correct?

20      A.  Correct.

21      Q.  So before the EPDE issues are brought to IT,

22 Ms. Lee wants there to be evidence that there are

23 problems with the IT process, correct?

24      A.  Correct.

25      Q.  And it was the case, was it not, in 2007 that
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 1 there was tension between Ms. Lee and your organization

 2 about what a lawyer might call the burden of proving

 3 that you have go to IT, that, before you were entitled

 4 to ask Ms. Lee or her staff for assistance, you had to

 5 establish some threshold of evidence that there was an

 6 IT problem, right?

 7      MR. McDONALD:  Objection, vague, compound,

 8 irrelevant.

 9      THE COURT:  Overruled.

10          If you know.

11      THE WITNESS:  As I read this, I would not agree

12 with the characterization of "tension."  It seems to be

13 working through an established process to make sure we

14 get the support that we need.

15      MR. STRUMWASSER:  Q.  And I don't -- your answer

16 made reference to this exhibit.  I was really asking

17 you about your recollection at the time in general.  In

18 general, do you recall there being such tension?

19      A.  No, I don't.

20      Q.  Do you agree with Ms. Lee's statement here

21 that, before issues are brought to IT, there should be

22 evidence presented that there are problems with the IT

23 process?  Is that how you understood the access to IT

24 to work?

25      MR. McDONALD:  Objection, relevance.
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 1      THE COURT:  If you know.

 2      THE WITNESS:  Actually, I would agree, given the

 3 time period in question.  Again, are we referencing the

 4 exhibit specifically?

 5      MR. STRUMWASSER:  Q.  I'll go with the time period

 6 there, 2007.

 7      A.  That -- the last enhancement to the EPDE

 8 end-to-end process was April '07.  We would technically

 9 have been in an O&M period with the technology.  And

10 it's not typical that we would have had the development

11 team remain engaged on a daily call with the outside

12 possibility that an IT issue were to arise.

13      Q.  And that is your assessment of what the

14 process was at United, even when there are problems

15 with the development that has been turned over?

16      A.  There is a process by which the developers

17 would be reengaged if there was a problem identified.

18 But they would not typically remain engaged on a daily

19 war room call at this point in time.

20      Q.  And that typical practice that you've just

21 described, is that written down somewhere?

22      A.  I believe there's policy around the duration

23 of the warranty period and then the point at which

24 support would transition to O&M for warranty.

25      Q.  Was your staff familiar with that policy?
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 1      A.  I'm not sure if they were or not.

 2      Q.  So you jumped to the war room question, which

 3 we'll get to.

 4          But in terms of somebody finding a problem and

 5 thinking this may or may not implicate a logic problem,

 6 in this case, the PHS auto code, under those

 7 circumstances, would your staff be precluded from going

 8 and asking for help from the development team?

 9      A.  I don't -- no, they wouldn't be precluded.

10 But I also would expect that they would have performed

11 some initial analysis to determine root cause on their

12 own.  And if it appeared to be an IT issue, they would

13 take it to IT.

14      THE COURT:  Do we need to take a short break?

15      MR. STRUMWASSER:  No.  We're okay.

16      Q.  So Ms. Lee is saying in 985 that, "Probir has

17 been helping out while he can, but it is getting out of

18 hand and we don't have the capacity to support this

19 anymore."  Do you see that?

20      A.  Yes.

21      Q.  And she is saying that -- strike that.

22          Now, Andrew Feng responds on 2513 and says,

23 "Min, we have established a CA EPDE war room (every

24 Tuesday).  Please make sure Probir to work with Patti

25 to document all those escalated issues in our
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 1 pre-defined tracking sheet so we channel on the right

 2 people for resolution."  Do you see that?

 3      A.  Yes.

 4      Q.  So an EPDE war room was established around

 5 July of '07, right?

 6      A.  Well, I believe this is the war room that's

 7 been in place for an extended period of time.

 8      Q.  You think it's the same one that you said

 9 started meeting in June of '06?

10      A.  I think it's evolved into this.  I think it

11 went through some name changes over time.  I think it

12 started off as war room, became EPDE issue discussion;

13 then it became war room again in July.  But I think

14 it's the same group, same purpose.

15      Q.  By this time, you had a pre-defined tracking

16 document that was being used by the EPDE war room,

17 right?

18      A.  I believe so, yes.

19      Q.  And is it consistent with your recollection

20 that that tracking document included issues for which

21 there was at least some question about whether there

22 was -- were code problems with PHS autoload?

23      A.  Certainly my expectation would be that there

24 would -- that, if an issue logged on the pre-defined

25 tracking sheet, if the analysis had indicated a
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 1 potential IT issue, it would reflect that.

 2      Q.  And, now, the second paragraph of Mr. Feng's

 3 e-mail says, "Patti - can we include Min and Probir to

 4 our war room call (both CA and non-CA)?"  So he wants

 5 both of them to be in on the regular calls, right?

 6      A.  Correct.

 7      Q.  Was that an inappropriate request by Mr. Feng?

 8      MR. McDONALD:  Objection, lacks foundation.

 9      THE COURT:  If he knows.

10      MR. McDONALD:  Relevance.

11      THE COURT:  It's preliminary, I assume.

12      MR. STRUMWASSER:  I'm sorry?

13      THE COURT:  It's preliminary, I assume.

14      THE WITNESS:  I wouldn't categorize it as

15 inappropriate.  I think we had actually received

16 extended support from Ms. Lee and Mr. Datta up to this

17 point.  If they were able to continue their

18 engagement -- I don't think it's inappropriate to ask

19 that question.

20      MR. STRUMWASSER:  Q.  Ms. Lee responds to

21 Mr. Feng's e-mail above that, and she says she wants

22 Patti -- that's Ms. Ryan, right?

23      A.  I believe so.

24      Q.  -- to document the escalated issues in the war

25 room and communicate issues to IT if they are IT
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 1 related, correct?  That's what she's saying?

 2      A.  Yes.

 3      Q.  And she says, "We do not need to be included

 4 in the war room call."  You see that, right?

 5      A.  Yes.

 6      Q.  Do you know whether in fact Ms. Lee or

 7 Mr. Datta regularly participated in the war room calls

 8 after July 6?

 9      A.  I don't know if they did or not.

10      Q.  Continuing, "The application was built based

11 on the requirements provided.  If there are new

12 requirements, we could start a project and work from

13 there."  Do you see that?

14      A.  I do.

15      Q.  Now, again, speaking of the United process and

16 procedures generally, if the development team puts

17 together a package and hands it over and problems are

18 encountered and it appears that the work of the

19 development team may be a part of those problems, is

20 what Ms. Lee says in this e-mail a correct statement of

21 their protocol, that they don't have to participate in

22 the war rooms around those problems?

23      A.  It would depend on timing.  They would

24 participate in war rooms through the warranty period.

25 At that point, when the warranty period expired, there
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 1 would be -- if IT engagement is required, it would be

 2 the O&M team.

 3      Q.  How long a warranty do you get from IT?

 4      A.  I believe it may be 60 days post-deployment.

 5      Q.  Do you know when the -- the last deployment of

 6 an IT -- excuse me, of an EPDE enhancement was late

 7 March?

 8      A.  Actually, I believe we had an April 15th

 9 deployment.

10      Q.  So the warranty on that would be June 15th,

11 roughly?

12      A.  I believe so.

13      Q.  And do you know whether there were any

14 problems encountered with the April 15th within 60

15 days?

16      A.  There may have been.  I don't recall.

17      Q.  Were there war room meetings during that

18 warranty period?

19      MR. McDONALD:  That warranty period being the

20 April-to-June period?

21      MR. STRUMWASSER:  Yes.

22      MR. McDONALD:  '07?

23      THE WITNESS:  I believe so, yes.

24      MR. STRUMWASSER:  Q.  Did either Mr. -- did

25 Ms. Lee or Mr. Rao participate in those war room
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 1 meetings -- Datta rather, Mr. Datta?

 2      A.  I don't recall if they did or not.

 3      Q.  Does the fact that, in Mr. Feng's July '06

 4 e-mail on 2513, the fact that he says to Patti, "Can we

 5 include Min and Probir to our war room call" indicate

 6 that, up until that time, they were not in on the call?

 7      MR. McDONALD:  Objection, calls for speculation.

 8      THE COURT:  If you know.

 9      THE WITNESS:  I don't recall.

10      MR. STRUMWASSER:  Q.  Lower half of 2512, we have

11 an e-mail from Ms. Lee to Mr. Feng with copies, and she

12 says that there are two areas in IT, the development

13 team and the support or O&M team.  Right?  That's what

14 she's saying?

15      A.  Yes.

16      Q.  And the development team, including her and

17 Mr. Datta, develops and implements programs.  And the

18 O&M team supports the program after implementation,

19 right?

20      A.  Correct.

21      Q.  And Ms. Lee doesn't want the development team

22 to be doing any IT support functions anymore, right?

23      MR. McDONALD:  Objection, calls for speculation.

24      THE COURT:  If you know.

25      THE WITNESS:  She seems to be stating that, given
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 1 that we're past the warranty period here, her team is

 2 no longer the correct source for support.

 3      MR. STRUMWASSER:  Q.  Ms. Mimick forwards that

 4 e-mail to you, and she says, "I have a significant

 5 concern about losing Harsha and Probir all at once.

 6 Can we influence this decision."  Do you see that?

 7      A.  I do.

 8      Q.  Now, that's Mr. Rao and Mr. Datta, right?

 9      A.  Correct.

10      Q.  They were on the development team?

11      A.  Mr. Rao was a direct report to Ms. Mimick.

12      Q.  Okay.  And Mr. Datta was on the development

13 team?

14      A.  Correct.

15      Q.  Were you also concerned at this time about

16 losing access to both Mr. Rao and Mr. Datta for IT

17 support of the EPDE process?

18      MR. McDONALD:  Objection, misstates the prior

19 testimony.  Mr. Rao didn't provide IT support.

20      THE COURT:  Yeah, I think -- I don't want to

21 speculate, but if it's -- if it was -- if he was

22 Ms. Mimick's direct report, that would not indicate

23 that.

24      MR. STRUMWASSER:  I think we had testimony

25 previously from Mr. Lippincott that Mr. Rao was in fact
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 1 a legacy PHS employee who was providing IT support.

 2      Q.  Is that correct?

 3      A.  He was a legacy PacifiCare employee who had

 4 worked -- I would consider him a RIMS subject matter

 5 expert.

 6      Q.  So with that in mind, I'll just rephrase the

 7 question.

 8          Were you concerned about losing access to

 9 Mr. Rao and Mr. Datta at the same time in terms of your

10 needs for EPDE process support?

11      A.  I believe I would have been concerned.  These

12 were two knowledgeable resources.

13      Q.  Now, Ms. Mimick asked you whether you could

14 influence this decision.  And your response doesn't

15 really answer that question, right?

16      A.  No.

17      Q.  Were you able to influence this decision?

18      A.  I don't recall being able to change the policy

19 of the period of warranty support and when development

20 team versus O&M team supports the deployments.

21          I do recall mitigating this concern by

22 hiring -- we replaced Mr. Rao with Ms. Buster, who was

23 also a legacy PacifiCare RIMS subject matter expert who

24 had been involved in a different capacity with the data

25 maintenance.  And I believe we were able to reach an
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 1 arrangement whereby Mr. Datta continued to be available

 2 on an as-needed basis but not a dedicated basis.

 3      Q.  So Paula Parker was not the replacement for

 4 Mr. Datta?

 5      A.  I don't recognize that name.

 6      Q.  Mr. Datta moved on to work on COSMOS, right?

 7      A.  I believe so.

 8      Q.  So after Ms. Lee's e-mail telling you to go to

 9 O&M instead, is that what happened?

10      MR. McDONALD:  Objection, "telling you"?  I don't

11 think that's what the document --

12      MR. STRUMWASSER:  Q.  Telling your organization.

13      A.  I don't recall, but I believe that's what

14 happened.

15      MR. STRUMWASSER:  We're not going to break any

16 time real soon, right?

17          (Discussion off the record)

18          (Recess taken)

19      MR. STRUMWASSER:  Q.  So Mr. Lippincott, after

20 Mrs. Lee's e-mail, do you recall there continuing to be

21 concerns about the IT input into the war room process?

22      MR. McDONALD:  Objection, vague, just -- concern

23 from IT, from Mr. Lippincott's group, anybody?

24      MR. STRUMWASSER:  From Mr. Lippincott's group,

25 yes.
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 1      THE COURT:  From his group?

 2      MR. STRUMWASSER:  Actually, from the non-IT side.

 3      THE WITNESS:  Not that I recall.  I think we -- I

 4 believe if we did indeed receive the O&M support and

 5 engagement and, as I mentioned previously, the access

 6 to Mr. Datta ongoing as needed, that we had the -- I

 7 don't recall any concerns beyond that.

 8      MR. STRUMWASSER:  Q.  Okay.  So do you have your

 9 copy of 948 up there, Exhibit 948?

10      A.  I do.

11      Q.  And at the bottom of the first page of 948, we

12 have Mr. Miltimore's response to Bo Chan's questions.

13 Do you see that?

14      A.  I do.

15      Q.  And Mr. Miltimore is IT?

16      A.  I believe IT from the O&M group.

17      Q.  Right.  And Mr. Chan had submitted his

18 questions as a service ticket, right?

19      A.  It appears so.

20      Q.  And was this use of the service ticket a new

21 process -- not -- obviously service tickets weren't.

22 But was the use of the service ticket a new process to

23 get EPDE help from O&M for war room purposes?

24      A.  I don't recall that the ticket process was the

25 new process for engaging IT support to the war room,
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 1 but it may have been.

 2      Q.  You don't recall whether the ticket process

 3 was the process for engaging, or you don't recall

 4 whether it was new?

 5      A.  I don't recall that it was the process for

 6 engaging IT support to the war room.

 7      Q.  Okay.  Now, the initial ticket for Mr. Chan

 8 was 7/27, July 27th of '07, right?

 9      A.  Yes.

10      Q.  And Mr. Miltimore responds on August 13th,

11 more than two weeks later, right?

12      A.  Yes.

13      Q.  Is that what you would consider an adequate

14 turnaround time for a response to a ticket?

15      A.  It's unclear whether this is the first

16 response to the ticket request.  It's possible that the

17 ticket itself was responded to outside of an e-mail --

18      Q.  I'd like you to assume for a moment that that

19 is the case, this was the first response to the ticket.

20 If that is the case, would that have been an adequate

21 turnaround time?

22      MR. McDONALD:  Objection, vague.  Is that specific

23 to this particular ticket and the 15 issues, or just in

24 general?

25      MR. STRUMWASSER:  No.  With respect to this
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 1 ticket.

 2      Q.  Is that an adequate response to this ticket?

 3 Response time, not substance, just time.

 4      A.  If we assume that this was the only and first

 5 response to the ticket, a 19- or 20-day gap from

 6 submission of the ticket would -- I would consider that

 7 inadequate.

 8      Q.  Inadequate?

 9      A.  Mm-hmm.

10      Q.  And aside from the turnaround time,

11 Mr. Miltimore does not actually answer any of the

12 questions posed on the ticket, right?

13      A.  Not in this e-mail.  It's unclear to me -- I'm

14 still confused of the -- by the questions submitted in

15 the ticket, because many of the individuals on the war

16 room would know the answers to these questions.

17      MR. STRUMWASSER:  I'm thinking -- 986?

18      THE COURT:  That's right.  986 is an e-mail with a

19 top date of August 14th, 2007.

20          (Department's Exhibit 986, PAC0902487

21           marked for identification)

22      THE WITNESS:  Were these the TINs that we needed

23 to redact?  My previous copies had the TINs redacted.

24      MR. STRUMWASSER:  If it's a TIN, it needs to be

25 redacted.
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 1      THE COURT:  Oh, yes.  Good catch.  I think there

 2 were three places too, right?  Yes.

 3      MR. McDONALD:  I think it's 3, 4 and 5.

 4      THE COURT:  Yes.

 5      THE WITNESS:  Okay.

 6      MR. STRUMWASSER:  Q.  So starting from the middle

 7 of the first page of 986, we have the same e-mail from

 8 Mr. Miltimore that we had -- Miltimore that we had on

 9 Exhibit 948, right?

10      A.  Correct.

11      Q.  And then we have Ms. Mimick forwarding that

12 e-mail to you, saying, "I told you last night this was

13 not working well - here is a classic example.  Focus is

14 all on paperwork, no focus at all on answering the

15 questions."  Do you see that?

16      A.  Yes.

17      Q.  Do you recall receiving this e-mail from

18 Ms. Mimick?

19      A.  I don't recall this one.

20      Q.  Do you recall having a conversation of the

21 kind she describes here with her?

22      A.  I don't recall that.

23      Q.  Without respect to any specific conversation,

24 do you recall Ms. Mimick complaining that the process

25 was not working well during this period?



16502

 1      A.  Not until reading this.

 2      Q.  Do you recall Ms. Mimick criticizing IT for

 3 focusing on paperwork and no focus at all on answering

 4 questions?

 5      A.  Again, not until reading this.

 6      Q.  Do you recall in the summer of 2007,

 7 Ms. Mimick being dissatisfied with the level of IT

 8 support being received?

 9      A.  I don't recall her -- I did not recall her

10 having that concern.  I see that she's obviously

11 expressing some concerns here.

12      Q.  And you see in Ms. Mimick's e-mail, "These

13 were submitted two to three weeks ago as the list of

14 questions at that time.  This is the first response."

15 Do you see that?

16      A.  I do.

17      Q.  And at the top of the page, in response to

18 Ms. Mimick's e-mail, you say, "I agree."  What were you

19 agreeing to?

20      A.  That in the example she's forwarding me here,

21 the process is not working well due to the time that it

22 took to get a response here.

23      Q.  Okay.  So you don't recall receiving this, and

24 you don't recall these criticisms that Ms. Mimick is

25 making, but you do recall that the thing you were
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 1 agreeing to was just the time response?

 2      A.  That's what it -- I mean, again, looking at my

 3 words and reading her response and putting myself in

 4 the context of, if I would have received this e-mail,

 5 how I would have responded, it appears that I'm

 6 agreeing with her that the process is not working well

 7 and that it's been two to three weeks before our first

 8 response; we've got a problem here.

 9      Q.  In your response, you say, "This is cross

10 functional."  Do you see that?

11      A.  I do.

12      Q.  Am I correct in inferring that what you mean

13 by that is that an effective response to Mr. Chan's

14 questions required cooperation from several groups,

15 right?

16      A.  I believe what I was referring to by "cross

17 functional" is that this involved IT network

18 operations, my team, network management, multiple

19 areas, which -- for which integration issues that were

20 cross functional, Mr. Feng had responsibility.  So I'm

21 indicating to Ms. Mimick that she escalate this

22 cross-functional issue to Mr. Feng.

23      Q.  So this is not a reflection -- by the

24 reference to "cross functional," you are not saying

25 that IT is failing to participate adequately in this
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 1 cross-functional dialog?

 2      A.  Actually, I believe I am saying that the issue

 3 of IT not engaging in this cross-functional dialog, in

 4 this example, it is a cross-functional issue, and we

 5 should escalate it to Mr. Feng.

 6      Q.  Do you recall that on Monday I asked you about

 7 Mr. Chan's list of questions?  And I had the impression

 8 that the questions were the questions that Mr. Chan was

 9 taking out of the war room that the war room

10 participants wanted answered by IT.  You remember my

11 asking you questions with that assumption in mind?

12      A.  I believe so.

13      Q.  And then you testified that you thought that

14 these were questions Mr. Chan was bringing to the war

15 room for answers.  Do you remember that?

16      A.  On Monday?

17      Q.  Yeah.

18      A.  I believe I do recall that, yes.

19      Q.  Having now reviewed Ms. Mimick's August 14

20 e-mail in Exhibit 986 referring to Mr. Chan's questions

21 as having been submitted two to three weeks ago as the

22 list of questions at that time, would you now agree

23 that these were not questions that Mr. Chan was

24 submitting to the war room for answers; would you now

25 agree that these were questions that Mr. Chan was
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 1 posing from members of the war room and that those

 2 members wanted answered?

 3      MR. McDONALD:  Objection, calls for speculation.

 4      THE COURT:  If you know.

 5      THE WITNESS:  It's unclear to me.

 6      MR. STRUMWASSER:  Q.  Okay.  Mr. -- Ms. Mimick

 7 refers to the questions having been submitted two to

 8 three weeks ago as the list of questions at that time.

 9 Do you see that?

10      A.  Yes.

11      Q.  And at this time, the war room was maintaining

12 a list of questions, wasn't it?

13      A.  They certainly would have been maintaining a

14 list of issues.  I don't recall that they would have

15 maintained a list of questions.  Maybe they were

16 questions related to issues.

17      Q.  Well, taking a look at Mr. Chan's questions on

18 948 and on 986.  Those are questions related to issues

19 having to do with the EPDE, right?

20      A.  I would agree these are EPDE-related

21 questions.

22      Q.  So with the materials you've now seen, I want

23 to go back to the question I asked you on Monday.

24          Do you know whether those were questions that

25 the people in the war room had and wanted answered?
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 1          And you know what?  Before you answer, I want

 2 to give you a couple of other things to look at to take

 3 into consideration.  One is that -- you see the "Hi

 4 Susan" e-mail again at the bottom of 986 that's also

 5 948?

 6      A.  Yes.

 7      Q.  And you see that the third paragraph, the

 8 questions are referred to as "a broad range of

 9 questions/issues"?  Do you see that?

10      A.  I do.

11      Q.  And then under that, "From Bo Chan" and the

12 ticket number.  And it says, "Questions submitted from

13 war room call."  Do you see that?

14      A.  I do.

15      Q.  Would you now agree that these were the

16 questions that the people in the war room had?

17      MR. McDONALD:  Objection, calls for speculation.

18      THE COURT:  If you know, from reviewing the

19 material.

20      THE WITNESS:  I would be speculating, but that's

21 what the words here seem to reflect.

22      MR. STRUMWASSER:  Q.  In any event, you are not in

23 a position to say that these were questions that were

24 brought to the war room by Bo Chan for answers from the

25 war room people, right?
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 1      MR. McDONALD:  Objection, calls for speculation.

 2      THE COURT:  If you know.

 3      THE WITNESS:  It's unclear to me.  He may have

 4 originally brought these to the war room and opened a

 5 ticket.  So I'm not sure exactly what process he was

 6 following here.

 7      MR. STRUMWASSER:  Q.  Okay.  But I mean, the

 8 reason I asked it the way I did is because I had asked

 9 you my question on Monday, and you had said, "No, I

10 think this was Mr. Chan bringing questions to the war

11 room."

12          And all I want to do now is just get

13 clarification that, to the extent that you think that's

14 still possible, it's merely speculation on your part.

15      A.  Since I don't recall this issue specifically,

16 yes, it would be.

17      MR. STRUMWASSER:  This is actually the tidiest

18 place logically for me to suggest a lunch break.

19      THE COURT:  An hour?

20      MR. STRUMWASSER:  That's fine.

21          (Whereupon, the luncheon recess was

22           taken at 12:49 o'clock p.m.)

23

24

25
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 1                     AFTERNOON SESSION

 2                         ---o0o---

 3          (Whereupon, the appearance of all

 4           Parties having been duly noted

 5           for the record, with the exception

 6           of Mr. Kent, the proceedings

 7           resumed at 1:57 o'clock p.m.)

 8      THE COURT:  Go ahead.

 9      MR. STRUMWASSER:  Good afternoon,

10 Mr. Lippincott.

11      THE COURT:  987 is an e-mail with a top date of

12 October 5th, 2007.

13          (Department's Exhibit 987, PAC0890597

14           marked for identification)

15      THE WITNESS:  It's taking me a little time just to

16 get through this here.

17      THE COURT:  It's dense.

18      THE WITNESS:  It's lots of dense information.

19      MR. STRUMWASSER:  We're also not well served by

20 the formatting.  Probably exists in some clearer

21 format.

22      THE WITNESS:  Okay.  Thank you.

23      MR. STRUMWASSER:  Sure.

24      Q.  So we have here an October 5, 2007, draft of

25 an e-mail that Ms. Mimick is sending to you that she



16509

 1 had been planning to send to Ed.  Do you see that?

 2      A.  Yes.

 3      Q.  And do you infer as I do that Ed is

 4 Mr. Miltimore?

 5      A.  I do.

 6      Q.  And she says, "In case you need additional

 7 ammunition about the issues we're having."

 8          Were you having conversations with Ms. Mimick

 9 in or around October about issues that she was having

10 and that you were trying to help her with?

11      A.  I may have been.  I don't recall.

12      Q.  And when you received this and you saw her

13 referring to "additional ammunition," do you know what

14 it is you were expected to use that ammunition with --

15 or about?

16      A.  Appears to be getting the proper level of IT

17 support for the war room issues.

18      Q.  But you have no present recollection of

19 needing ammunition to do something about that?

20      A.  I don't recall.

21      Q.  And Ms. Mimick writes in the draft to

22 Mr. Miltimore, "I will try to address our frustration

23 points and answer your questions one by one."  Do you

24 see that?

25      A.  I do.
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 1      Q.  So what we have listed below that is an

 2 enumeration of the frustration points?

 3      A.  Appears to be so.

 4      Q.  And when she would write an e-mail like this,

 5 would "our" -- the use of the first person plural "our"

 6 reflect that she is speaking for you and your

 7 organization overall?

 8      A.  Is there a specific use of "our" as an example

 9 here?

10      Q.  Yes.  I mean, it was in that sense I just

11 read.

12      A.  Oh, "our."  I'm sorry.

13      Q.  "I will try to address our frustration points

14 and answer your questions."

15      A.  Okay.  It's not clear to me.  She may be

16 expressing the war room participants' frustration or it

17 could be our team's frustration.  It's not clear to me.

18      Q.  And the first frustration point she notes is,

19 "The team only responds to tickets."  Do you see that?

20      A.  Yes.

21      Q.  "The team" in this context is O&M, right,

22 Mr. Miltimore's team?

23      A.  I believe so.

24      Q.  And continuing, "The purpose of the war room

25 is to engage in a collaborative discussion of issues,
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 1 to gain understanding of issues and how to resolve

 2 them.  Neither Paula nor Poova have brought any

 3 knowledge to this process.  Do you see that?

 4      A.  Yes.

 5      Q.  And Paula is Ms. Parker who replaced

 6 Mr. Datta?

 7      A.  That may be the case.  I don't recall that

 8 name.

 9      Q.  And Poova is somebody whose name I won't even

10 try to pronounce.  They're both in O&M, right?

11      A.  I don't recall specifically.  I believe that

12 to be the case.

13      Q.  Ms. Mimick says that Ms. Parker and Poova

14 normally say that they will have to look into the

15 issue, but "the 'looking into the issue' never

16 materializes."  Do you see where she says that?

17      A.  Yes.

18      Q.  Do you recall Ms. Mimick describing this

19 phenomenon to you, this problem?

20      A.  Honestly, I don't recall.

21      Q.  Sure.  And then Ms. Mimick says, "The ticket

22 process, as explained to us by Paula and Poova,

23 requires examples of situations with an adverse

24 outcome."

25          And she explains -- that is to say, Ms. Mimick
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 1 explains how having to find examples of every instance

 2 of an adverse outcome is inefficient and ineffective,

 3 right?

 4      A.  Yes.

 5      Q.  Do you understand the protocol at this time to

 6 entitle IT to say, before they will give you an answer,

 7 "I need specific examples of the instances of adverse

 8 outcome"?

 9      A.  That appears to be the requirement here.

10      Q.  And as a general matter, you would want an IT

11 problem corrected even if it had not yet had an adverse

12 outcome, right?

13      A.  If we had an opportunity to correct an IT

14 issue prior to it having an adverse outcome, yes, I

15 would want to correct that before we had an adverse

16 outcome.

17      Q.  A little more than halfway down the page, "The

18 ticket process has no committed turn times."  And I

19 gather that means turnaround times, right?

20      A.  I believe so.

21      Q.  "We have continually" -- "We have continually

22 ask what is expected turnaround time for researching

23 tickets," and, "We have never been provided an

24 answer - nor do we receive consistent turnaround times

25 with which to deduce an answer."
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 1          Do you recall Ms. Mimick complaining to you

 2 about that during this period?

 3      A.  No, I don't.

 4      Q.  She then writes, "There are [sic] only eight

 5 open tickets:  Our spreadsheet shows our ticket

 6 tracking.  Please note, one of our tickets dates back

 7 to 9/5."  I gather that's September 5.  Is that the way

 8 you read it also?

 9      A.  Yes.

10      Q.  "Given our ticket experience to date (slow and

11 answers that we cannot understand), our team is not

12 really set that this process will help us.  This is

13 probably why there are so few tickets."

14          Were you aware around this time that IT's

15 answers to tickets were slow and not understandable?

16      A.  If I wasn't, it looks like I was certainly

17 made aware of it by Ms. Mimick here.

18      Q.  Would you agree that a one-month or more

19 turnaround time on a research ticket is not acceptable?

20      A.  I couldn't agree with that universally.  It

21 would depend on the specifics of the ticket.

22      Q.  How about under the circumstances that are

23 outlined in 987, "We clearly identified the need" --

24 "We have one issue (Sharp Memorial Hospital) that has

25 been escalated to Tim Kaja and Ed Novinski - very
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 1 senior levels in our organization.  We clearly

 2 identified the need for immediate response on every

 3 communication we've had on this issue.  We cannot

 4 provide the match file, as it is missing for the period

 5 in question.  Barb Erickson states Poova should be able

 6 to get it from archive, this has neither been done nor

 7 a commitment made when it will be done."

 8          That appears to you to be insufficient

 9 turnaround time, correct?

10      A.  It's unclear to me how long the Sharp Memorial

11 Hospital ticket has been open.

12      Q.  If you look up above, the line that contains

13 "The ticket process has no committed turn-times" --

14 "Additionally, for a different situation, the match log

15 is missing - getting the match log from archives has

16 been pending for at least two weeks," is that an

17 unsatisfactory turnaround for getting a match log from

18 archives?

19      A.  That's hard to say, given I think I'd need to

20 know the specifics of the issue to weigh in on whether

21 it was acceptable or not.

22      Q.  You see the heading a little further down,

23 "Ticket Process is not understood"?

24      A.  Yes.

25      Q.  And Ms. Mimick recounts one frustrating
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 1 example of going through the IT ticket process in which

 2 IT closed a ticket because it wasn't submitted from a

 3 particular person, Ms. Ryan.  And then after Ms. Ryan

 4 resubmitted the ticket, it was closed again that same

 5 day because IT apparently couldn't reach her.  Is that

 6 what happened as it's been described here?

 7      A.  That's what's described here, yes.

 8      Q.  Do you recall that incident?

 9      A.  I do not.

10      Q.  Assuming that what is described here is

11 correct, would that be something that would be

12 unacceptable to you?

13      A.  I'd say it would concern me.  I wouldn't

14 necessarily find it unacceptable.

15      Q.  The paragraph starting, "Expectation for

16 turnaround times" -- "for turn-times," excuse me,

17 Ms. Mimick would like to see an initial response to

18 tickets in two to three days.  Do you see that?

19      A.  Yes.

20      Q.  Do you have an understanding what she means by

21 "initial response"?

22      A.  I don't.  I would assume it's at least an

23 acknowledgment that the issue has been received.

24      Q.  Do you agree that it would be reasonable to

25 expect a two- to three-day -- to expect at least an



16516

 1 acknowledgment of receipt of an issue within two to

 2 three days?

 3      A.  I would agree.

 4      Q.  And would you agree that it apparently is not

 5 happening, according to Ms. Mimick?

 6      A.  At least in some instances it appears to not

 7 be happening.

 8      Q.  Next page, on 0598, third line down, "Lack of

 9 clarity on who to contact, when."  She writes, "We

10 often hear that Probir is on a development project and

11 not available to us for consultation."

12          Now, that's to be a reference to your access

13 to him after he went off to COSMOS; is that right?

14      A.  Correct.

15      Q.  Were you aware that there were problems

16 actually getting the access that was promised after he

17 left?

18      A.  Not before I -- reading this e-mail.  It seems

19 that he is available when certain people contact him.

20      Q.  Yes, that's what she writes.  And you gather

21 that, when other people contact him, he is not

22 available?

23      A.  Unclear to me.  Certainly seems that, at least

24 at times, someone is told that he's on a development

25 project and not available.
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 1      Q.  "Additionally, we must go to Min for non-CA

 2 issues (and, a ticket is not required), and to Poova

 3 for CA items (and a ticket is require).  The issues,

 4 the programming and data structures are all the same,

 5 yet we have three different processes."  Do you see

 6 that?

 7      A.  Yes.

 8      Q.  Is this the first you learned about that?

 9      A.  It may have been.  I'm not sure if I was aware

10 prior to this e-mail.  However, I think with this one,

11 it might make a little more sense in that this e-mail's

12 from October 5th.  We would have deployed

13 non-California October 1st, I believe.

14          So non-California would be in the warranty

15 period, therefore a ticket would not be required.

16 California would be in the O&M period where, I think

17 it's clear, a ticket is required to engage IT for those

18 O&M issues.

19      Q.  In the paragraph that starts, "Ed," second or

20 third sentence in there, "Hopefully, we will be able to

21 work together to develop a process that meets our

22 needs - they are important needs, the CA DOI is all

23 over our issues of synchronizing data and paying claims

24 correctly" -- do you see that?

25      A.  Yes.
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 1      Q.  -- "and the PHS and UHC leadership teams are

 2 fully apprised of our issues as well.  We do need to

 3 get this process working."

 4          Is that an effort by -- as you understand it

 5 from what you're reading here, does that appear to you

 6 to be an effort to raise the stakes with O&M to get

 7 higher -- to improve the responsiveness?

 8      A.  I do.

 9      Q.  Would you agree that the O&M support function

10 is not working properly at this time?

11      A.  I would not agree that it's not working

12 properly because it appears that they're following

13 their by-the-book procedures.  I would instead say that

14 it is not meeting our needs.

15      Q.  So in the terminology that you're familiar

16 with at United, if something -- somebody is following

17 procedure but not meeting needs, that's the -- the

18 process is working properly?

19      A.  I would say -- I say a process can work

20 properly, so, yes, I would say that the process can

21 work properly.  And I would define "properly" as

22 as-defined.  The fact that it's not meeting needs might

23 indicate that the process needs to be modified or, in

24 this case, an exception put in place to meet a specific

25 need.
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 1      Q.  So in your view, there was a need for an

 2 exception to be put in place to meet each of these

 3 needs that Ms. Mimick identified?

 4      A.  Or, more generally, an exception to the O&M

 5 engagement process to support our activities here

 6 ongoing.

 7      Q.  Ms. Mimick, she's a -- do you find her a

 8 trustworthy person?

 9      A.  I would say so.

10      Q.  Did she enjoy your confidence with respect to

11 the kinds of matters that are addressed in this e-mail?

12      A.  I'm not sure what you mean by "confidence."

13          I think she's reviewing this draft that she's

14 about to make very public by sending it to Ed, so I

15 don't feel like anything confidential is being revealed

16 here.

17      Q.  I didn't mean confidence in that sense.  I'm

18 glad you made that clear.

19          Were you confident of her reliability and

20 judgment such that, if she writes something like this,

21 you would believe that it is factually accurate?

22      A.   I'd say that my answer would be for the most

23 part.  I mean, I had -- in this case, I would have no

24 reason to doubt that what she's sharing here is not

25 what is actually occurring.
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 1      Q.  I think maybe you got -- put in one more "not"

 2 than you intended.

 3          Did I understand you to be saying you have no

 4 reason to doubt what she has put here?

 5      A.  I have no reason to doubt what she has put

 6 here.

 7      Q.  Thank you.  Now, with respect to this rather

 8 dense e-mail, we have a six-word response from you.

 9 "Yikes.  Glad Han saw the light."

10          So my first question to you is what are you

11 yikes'ing to?

12      A.  The extent of the concerns that she is sharing

13 here about the engagement of the IT O&M support.

14      Q.  Who is Han?

15      A.  I believe Han is Han Tsou, T-S-O-U.  And I

16 believe he was -- I don't recall his exact

17 position -- in an IT leadership position with

18 PacifiCare.

19      Q.  And what light did he see?

20      A.  I believe that there was -- whether I had

21 discussion with him or Andrew or whether -- or the team

22 in some other capacity had discussion with Mr. Tsou

23 that we needed additional attention from IT to resolve

24 some of these issues.

25          And that Mr. Tsou had agreed to help with
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 1 refining the engagement of IT O&M support to our

 2 issues.

 3      MR. STRUMWASSER:  No further questions.

 4      THE COURT:  Okay.  Redirect?

 5      MR. McDONALD:  Well, your Honor --

 6      THE COURT:  Do you need a minute?

 7      MR. McDONALD:  I think I may need more than a

 8 minute.  We were not anticipating we were going to have

 9 much time, if any, to do Mr. Lippincott's redirect.  I

10 think what we would propose to do is just do it on

11 another date.

12      MR. STRUMWASSER:  I feel so wronged.

13      THE COURT:  Okay.  You want to bring him back?

14      MR. McDONALD:  We may suggest doing it by video

15 from Minnesota.

16      THE COURT:  That presents the problem of somebody

17 has to go to Minnesota.

18      MR. McDONALD:  There have been a couple witnesses

19 in Los Angeles who didn't come here.

20      THE COURT:  I know.  But the parties went there.

21      MR. GEE:  The lawyers.

22      MR. McDONALD:  I crossed Masters from up here.

23 And this is redirect.  So how much --

24      MR. STRUMWASSER:  There are a couple of issues

25 floating around here.  Let us simply understand that
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 1 their decision whether to call him back and the format

 2 remains open.

 3      THE COURT:  Sure.

 4      MR. STRUMWASSER:  I mean, we're prepared to excuse

 5 Mr. Lippincott.  But I take it that the company isn't.

 6      MR. McDONALD:  Well, your Honor, I don't know if

 7 it was on the record; maybe it should have been.

 8 Yesterday, how many times did we ask Mr. Strumwasser

 9 how much time he was going to take.  And what did he

10 indicate?  He was going to leave me, what, three

11 minutes I think is what he said.

12      THE COURT:  I did say that we could go till 5:00,

13 but okay.

14      MR. STRUMWASSER:  I would like the record to show

15 that I have for the first time in my, I think, career,

16 been criticized for not crossing long enough.

17      THE COURT:  Okay.  So you're not released,

18 apparently.

19      MR. McDONALD:  He may be the maddest person in the

20 room.

21      THE COURT:  He may not have to come back.  Who

22 knows?

23          We'll reconvene on Tuesday.  Did we want to

24 reconvene at 1:00 or 1:30?

25      MR. GEE:  Let's do 1:00.
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 1      THE COURT:  1:00 o'clock.

 2          How long do you think it's going to be?

 3      MR. GEE:  It's not us who want the hearing.

 4      MR. STRUMWASSER:  What's the agenda other than

 5 their response to the log?

 6      THE COURT:  There was a bunch of other stuff that

 7 we were going to do.

 8      MR. McDONALD:  I would expect it's the log.  We

 9 probably should talk to maybe the -- if we do a meet

10 and confer about the spoliation order.  Maybe we could

11 present that.  There's the CMA order that we could

12 button down.

13      THE COURT:  Okay.

14      MR. STRUMWASSER:  Are we done with any witnesses

15 whose exhibits we can do?

16      THE COURT:  Well, I have a McMahon pile and a

17 Wichmann pile.  I don't think we have, actually --

18      MR. STRUMWASSER:  Okay.

19      THE COURT:  -- finished anybody.

20          Soliman's coming back.

21      MR. STRUMWASSER:  So 1:00 o'clock, and then we're

22 off to the beach.

23      THE COURT:  That's Tuesday.  Thank you very much.

24          (Whereupon, the proceedings recessed

25           at 2:29 o'clock p.m.)
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 1 Tuesday, February 15, 2011           1:27 o'clock p.m.

 2                         ---o0o---

 3                   P R O C E E D I N G S

 4      THE COURT:  This is on the record before the

 5 Insurance Commissioner of the State of California in

 6 the matter of PacifiCare Life and Health Insurance

 7 company.  This is OAH Case No. 2009061395, Agency

 8 No. UPA 2007-00004.  Today's date is February 15th,

 9 2011.

10          Counsel are present.  Respondent is not -- we

11 don't have a respondent?

12      MR. KENT:  Not today.

13      THE COURT:  We've had a discussion off the record

14 on the schedule.  My understanding is that we start

15 tomorrow at 11:00 with Ms. Wetzel, and she's on the

16 17th.  There are documents and motions due on the 17th,

17 18th, 21st.  Ms. Soliman, what time does she start on

18 the 22nd?

19      MR. STRUMWASSER:  I assume 9:00.

20      THE COURT:  Does that sound right to you?

21      MR. KENT:  That's fine.

22      THE COURT:  Mr. Bugiel is starting at 9:30 on the

23 23rd.

24      MR. VELKEI:  We need to confirm his availability,

25 your Honor.  We just need to check.  I think we were
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 1 talking about the 23rd or the 24th.

 2      THE COURT:  Okay.  Either one is fine.

 3      MR. VELKEI:  We still need to check and see if

 4 he's even going.  But we'll do our --

 5      THE COURT:  We need a little extra start time on

 6 the Wednesday, the 23rd.

 7      MR. KENT:  You know, there's one other issue.  We

 8 still have disagreement, I think, on two issues, on the

 9 order the Court will issue our motion to compel, CDI.

10      THE COURT:  Do you want to go off the record?

11      MR. KENT:  That's fine.  We just need to figure

12 out a time.

13      THE COURT:  I'm sorry.  Repeat -- which motion?

14      MR. KENT:  It was the motion we filed to

15 compel/spoliation against CDI.  We still need to get

16 a -- we had done a proposed order.  Mr. Gee had a

17 competing order.  We had a meet and confer, and I think

18 we've got two discrete issues.

19      THE COURT:  You want to do that on whatever day we

20 do this other hearing?

21      MR. KENT:  Our druthers would be to get it done --

22 I don't think it's going to take a long time and to get

23 it done sooner, maybe sometime this week.

24      THE COURT:  That's fine with me.

25      MS. ROSEN:  Maybe tomorrow between 9:00 and 11:00.
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 1      MR. GEE:  That's fine with me.

 2      MR. VELKEI:  Take it up maybe tomorrow morning in

 3 that 9:00-to-11:00 time frame?

 4      THE COURT:  That would be fine.

 5      MR. KENT:  So maybe we can come over at 10:30

 6 tomorrow?

 7      THE COURT:  Sure.

 8          Is that all right with you?

 9      THE REPORTER:  Yes.

10      MR. STRUMWASSER:  Your Honor, we also have --

11 there's another name that we haven't allocated here,

12 and that's Mr. Lippincott, if they want to bring him

13 back.

14      THE COURT:  Oh, right.

15      MR. KENT:  Mr. Lippincott is -- as I understand

16 it, secondhand, he is generally available.  But I don't

17 know the specific days, so let me find that out.

18      THE COURT:  All right.  Stick him in there.  It

19 would be good.

20      MR. GEE:  So tomorrow's starting time is 10:30?

21      THE COURT:  Right.  Is there something else?  One

22 other thing?

23      MR. STRUMWASSER:  Yes, you said there were two.

24      MR. GEE:  Two issues.

25      MR. KENT:  Two issues on this one motion.
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 1      THE COURT:  There is one other thing -- let's just

 2 do this.

 3          Okay.  So I am going to mark as Exhibit 988

 4 your motion to quash Mr. Poizner's subpoena and

 5 subpoena duces tecum.  That will go with the record.

 6          And you are going to answer that, correct?

 7      MR. KENT:  Yes.

 8          (Department's Exhibit 988 marked for

 9           identification)

10      THE COURT:  And I am going to mark PacifiCare

11 motion -- or bench brief concerning the privilege log

12 as 5489.

13          (Respondent's Exhibit 5489 marked for

14           identification)

15      THE COURT:  That's what we're going take up now,

16 correct?

17      MR. STRUMWASSER:  I got the 988 on the plane, and

18 so we haven't had a chance to respond -- 5489 rather.

19 But I do have a -- I was looking last night at their

20 earlier bench brief, which is in many ways similar, and

21 had concerns about some of the stuff that was in there.

22 I didn't want to give your Honor another brief.  It

23 just seemed like it wasn't warranted.  You'd have to go

24 back and match them up and all that.

25          So I thought we would pioneer a new technique
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 1 in administrative law.  I've taken their last brief on

 2 work product, and I've just marked it up.  And you have

 3 our answer to the various points there.  And if your

 4 Honor finds that helpful, that's great.  And if you

 5 don't that's --

 6      THE COURT:  Do you want me to mark this also then?

 7      MR. STRUMWASSER:  Sure.  Let's make that 989.

 8      THE COURT:  Yes, 989.

 9          (Department's Exhibit 989 marked for

10           identification)

11      MR. STRUMWASSER:  I apologize for the penmanship,

12 but that seemed like the most efficient way to do it.

13      THE COURT:  I'm pretty good at reading

14 handwriting.

15          Do you want to take a minute to look at it?

16      MR. VELKEI:  Yes, your Honor.

17      MR. STRUMWASSER:  Does anyone have a copy?  We

18 just got it in an e-mail while we were on the plane --

19 of 5489?

20      MR. VELKEI:  Perhaps we can all take a ten-minute

21 break, maybe say 15 minutes.  You look at our brief, we

22 look at yours?

23      THE COURT:  Sure.

24      MR. VELKEI:  Do you have one more copy of the

25 markup that you have?
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 1      MR. STRUMWASSER:  Sure.

 2          (Recess taken)

 3      THE COURT:  Okay.  Go back on the record.

 4          Who wants to start?

 5      MR. VELKEI:  I think it would probably make sense,

 6 your Honor, for us to begin.

 7      THE COURT:  All right.  Go ahead.

 8      MR. VELKEI:  First of all, thank you for the time

 9 to review the information.  Mr. Strumwasser, thank you

10 for providing that to us.  It does help to sort of

11 crystallize the arguments.

12          I wonder if it's okay, your Honor, just to

13 pass out a one-page distillation of what our points are

14 in this regard.

15      THE COURT:  Did you want this marked?

16      MR. VELKEI:  I would appreciate it, if that's

17 okay.

18      THE COURT:  Did you want it just to be part of

19 5489, or do you want it marked separately?

20      MR. VELKEI:  I would like it marked separately, if

21 we can, 5490.

22      THE COURT:  Sure.  5490 are CMA Privilege Log

23 Issue Points.

24          (Respondent's Exhibit 5490 marked for

25          identification)
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 1      MR. VELKEI:  One second to get organized, your

 2 Honor.

 3          Your Honor, this is an important issue to us

 4 and one which we will likely take a writ, depending on

 5 the outcome.  So I think, at a minimum, it's important

 6 for us to sort of lay a very clear record on these

 7 issues and ask the Court at the end of this to make

 8 specific findings on the number of issues.

 9          I will say as a start that we were

10 surprised -- shocked is probably a better word for me

11 personally -- to see the number of communications for

12 which this privilege is being asserted.  I counted up

13 182 in total.  My math may be wrong, but still, it's a

14 very high number, and we were frankly surprised by

15 that.

16          I went back and looked myself yesterday.

17 There is not one single published opinion in this state

18 that extends work product protection to an attorney's

19 communications with a third party like a special

20 interest group, the CMA.  The only situations -- and

21 I've looked at this pretty extensively, looked back at

22 the briefing by the Department -- where work product

23 protection has gone beyond an attorney and his client

24 is to an agent of the client and to a codefendant where

25 there's a written joint defense agreement and they're
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 1 both defendants in a lawsuit with a common interest.

 2 That is absolutely not the case here.

 3          If we can, I'd like to put a pin in the

 4 general concept about whether work product protection

 5 applies at all.  And let's assume for the moment that

 6 it does.  What it clearly does not apply to are

 7 statements by CMA to CDI.

 8          As I understand, the rationale of the Court

 9 was to protect the thoughts and impressions of

10 Ms. Rosen and other legal folks within the Department.

11 But communications from Ms. Wetzel and others at the

12 CMA to Ms. Rosen don't fall within that category.  They

13 don't reflect impressions of a lawyer.

14          Those are statements made by the CMA, and, as

15 such, even assuming the work product protection applied

16 on some level to some group of documents, it certainly

17 does not apply to communications from the CMA to CDI.

18 Why?  Because by definition, that doesn't reflect

19 thoughts and impressions of the Department.

20          And I asked Ms. Evans, actually, to tell me

21 how many of the documents fall within that category of

22 the 182.  110, your Honor.

23          So the premise for imposing a work product

24 protection here was Ms. Rosen's thoughts and

25 impressions needed to be protected from PacifiCare.
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 1 But in fact 110 of the 182 documents on the privilege

 2 log are communications from CMA, not CDI -- by

 3 definition wouldn't include the thoughts and

 4 impressions of Ms. Rosen or other lawyers at the CDI.

 5          So that should be an easy one, your Honor.  Of

 6 the 182, 110 don't apply, even assuming that there was

 7 some protection to some of these documents.

 8          There was also another category.  And,

 9 frankly, the Department was the one who raised this

10 analogy.  And they compared Ms. Black to an expert

11 witness.  I can't recall, but I actually do think

12 Mr. Strumwasser used that term at the time Ms. Black

13 testified.  So they cited cases in their brief, talking

14 about, "Well, there is protection, there is work

15 product protection, when you're preparing witnesses."

16 But those cases clearly say, once the witness gets on

17 the stand, that protection disappears.

18          So I saw on the log, and it was kind of

19 interesting, one of the re lines -- and it should not

20 be surprising to the Court that we are very disturbed

21 by the lack of specificity on the log.  But one of the

22 statements or one of the communications to Ms. Black

23 was about the number of complaints.

24          Well, we know Ms. Black got on the stand and

25 testified that there were thousands of complaints made
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 1 by CMA members about PacifiCare.  And we know that is

 2 absolutely not true.  The number is closer to 60 or 70,

 3 your Honor.

 4          So my immediate reaction was, when I saw the

 5 e-mail from the Department to Ms. Black about

 6 complaints, was it the Department that put that number

 7 in Ms. Black's head?  Was it the Department that said,

 8 "This is how many complaints we think you should say"?

 9          That's material information, your Honor, to

10 the extent a regulator is affecting or changing the

11 testimony of a witness.  Now, I'm guessing, your Honor,

12 and unfortunately we're put in that position by the way

13 this thing has been structured.

14          Having said that, if there are communications

15 with a person who is then presented as a witness by the

16 Department, those communications must be turned over

17 and are not subject to work product protection.

18          So we're left, then, with this lesser category

19 of communications reflecting some thoughts or

20 impressions by the Department.  And I think the

21 question comes down very simply to is there, in fact, a

22 waiver doctrine?  And if there is one, who has the

23 burden of proof to prove that there has not been a

24 waiver?

25          Now, there's clearly a waiver doctrine -- and
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 1 I think there shouldn't be any dispute, but I guess

 2 we'll hear shortly -- that the person who has the

 3 burden to prove there's been no waiver is not us but

 4 the Department.

 5          So focusing on the first issue of whether or

 6 not there can be a waiver of attorney work product, I'm

 7 going to actually go to Mr. Strumwasser's markup of our

 8 document.  So perhaps we can all turn together -- I

 9 tore apart my copy, but my colleague was nice enough to

10 give me his.

11          And I direct the Court's attention to Page 3

12 of that document.  "Any work product protection is

13 waived when documents are shared with a third party."

14 And I found of most interest the actual statement of

15 what the law says.  There's no -- there are very few

16 comments.  Right?

17          So I read into the record the following

18 statements:  "Disclosure of work product to third

19 parties constitutes a waiver unless the disclosures

20 were reasonably necessary for the purpose the attorney

21 was consulted and were made with an expectation, a

22 reasonable expectation, of confidentiality."

23          Now, case law is very clear, your Honor, that

24 a reasonable expectation of confidentiality only

25 applies, quote, "When the parties are aligned on the
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 1 same side in the litigation and have a similar stake in

 2 the outcome."

 3          I think it is -- I'm searching for the right

 4 word -- careless and reckless for a regulator to

 5 actually suggest that a special interest group who has

 6 a singular purpose in promoting only their member's

 7 interests are completely aligned with a state regulator

 8 who had a mandate to be fair and impartial.

 9          I remember asking Deputy Commissioner Laucher

10 a series of questions about this precise issue.  We

11 talked about the need for neutrality, the need for

12 transparency.  Mr. Laucher agreed with me that there is

13 a need for both and that there is an importance for the

14 regulator not to be perceived as taking sides.

15          Mr. Laucher also agreed with me that the CMA

16 does not represent the interest of consumers but the

17 interest of doctors and that those interests are not,

18 in fact, aligned.  I think we figured it out through

19 the course of this trial, your Honor.

20          And I remind the Court that the CDI's mandate,

21 it's charter -- which I also discussed with Deputy

22 Commissioner Laucher -- is to protect consumers first.

23          So for this -- for these lawyers here today to

24 suggest that the special interest group has the same

25 interests and are aligned with a state regulator who



16540

 1 must be impartial, fair and transparent I think is

 2 frankly outrageous.  And I will challenge the

 3 Department to present one case -- they can even give me

 4 a federal case -- that says anything to the contrary.

 5 It doesn't exist.  There has been absolutely no case

 6 that has ever held that.

 7          So the way they distinguish it is they come up

 8 with this little side note -- let me find it.

 9          It's on Page 4.  It's all typed up and looks

10 very pretty, your Honor, and it's citing the BP Alaska

11 case.  And they cite it for the proposition, "Well,

12 just, you know, an attorney turning it over to a third

13 party doesn't mean it's a waiver."  Well, the case

14 there, the facts of the case, your Honor, was the

15 attorney turned it over to his client.  I think that's

16 a little bit different situation from the one we're

17 dealing with now.

18          I was also frankly shocked and surprised to

19 see that the Department wrote in handwriting, "CDI has

20 submitted in camera evidence to the contrary," I guess

21 suggesting that somehow a special interest group and

22 the Department of Insurance, a state agency for which

23 we all pay taxes, have identical interests.

24          And I frankly make a demand at this point on

25 the record, your Honor, for whatever information that
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 1 is being referenced, whatever evidence that was

 2 presented to the Court in camera, ex parte, without our

 3 approval or knowledge, be turned over to us so that we

 4 can evaluate what in fact was said to this Court in a

 5 fair and transparent way.

 6      THE COURT:  So just so you don't get the wrong

 7 idea, it was part of the e-mails.  We've had this

 8 discussion before.

 9          I got it twice.  Okay?  It's part of the

10 e-mails.  And then I got it because they wanted to

11 point it out separately.  It's nothing separate or

12 separate -- ex parte communication to me or anything

13 like that.  It's completely part and in this in camera

14 review.

15      MR. VELKEI:  But in this in camera review that

16 we're not privy to, we should just accept the

17 Department's representation that there's some evidence

18 that was presented to you which was not presented to us

19 which would shed light on the fact that this special

20 interest group is completely aligned with the

21 Department of Insurance -- I don't believe it, your

22 Honor.  And that was the representation in there.

23      THE COURT:  There's an e-mail in there that

24 they're referring to.  That's all.  There's no separate

25 communication to me or anything like that.  It was just
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 1 shown to me twice.

 2      MR. VELKEI:  I would ask --

 3      THE COURT:  I know.  You want to see all this

 4 stuff.

 5      MR. VELKEI:  Understood.

 6      THE COURT:  But it's no separate communication.

 7      MR. VELKEI:  In any case, your Honor, I think that

 8 then particularly in light of the Court's comments, I

 9 think the conclusion we have to draw is, no, there is

10 no evidence to suggest, because we know it's not true,

11 that a special interest group has the same interest as

12 a state agency and charged with a duty to be fair and

13 transparent.

14          There was a note made about the Spielbauer

15 case and how it shouldn't have been published, that

16 it's not publishable or citable.  We cited it

17 appropriately, your Honor, which is reversed in part on

18 other grounds in the Supreme Court decision of 2009.

19 But I was really struck by the quotation from the Court

20 there:  "If an attorney wants to protect his thoughts

21 and impressions from disclosure, he can begin by

22 keeping them to himself when he speaks to persons

23 outside the defense team."

24          That statement of law is completely consistent

25 with the only exceptions to release to a third party of
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 1 work product is to an agent or a codefendant where

 2 there's a joint defense agreement.

 3          And the thing that's interesting about this

 4 case, your Honor, is it isn't just the waiver to the

 5 third party.  There are multiple layers of waiver here.

 6 First was that it was turned over to the CMA, there

 7 were communications with a third party.  But second is,

 8 when we requested this information from the Department,

 9 they didn't assert work product protection or

10 attorney-client privilege.  I remember.  I had to move

11 to compel this documentation.  This is the famous

12 Mr. Gee, "We produced everything we have."

13          So the question was not about whether

14 documents should be protected by the privilege, but

15 whether in fact they existed because the Department was

16 very generous at the time, knowing full well that the

17 documents were destroyed, of saying, "We'll produce

18 whatever we have.  But Mr. Velkei just won't get off

19 this, and there are no responsive documents."

20          Thankfully, the Court suggested to me that I

21 serve a subpoena.  So if there were the rights to

22 assert this privilege, it was certainly waived when it

23 wasn't asserted at the appropriate time.  And any

24 question about this, your Honor, is completely put to

25 rest when the very documents that were produced by the
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 1 CMA were put before Mr. Laucher and were moved into

 2 evidence without objection from the Department of

 3 Insurance.

 4          So if they really thought that these were work

 5 product, they should have exercised and asserted that

 6 objection long before it's waived.  I would suggest

 7 respectfully, your Honor, that they only asserted this

 8 belatedly because of what the documents presented.

 9          And finally, your Honor, I want to make the

10 point that these communications are relevant and

11 central to several of PacifiCare's defenses in this

12 case.

13          It would frankly be prejudicial and a

14 violation of our due process rights not to give them to

15 us.  It is very clear, based on the limited production

16 we actually did get prior to the Department sweeping in

17 and taking them away from CMA, is that the CMA actively

18 sought to influence the scope and nature of this exam

19 against PacifiCare.

20          And we have written confirmation from

21 Ms. Rosen, thanking the CMA and confirming that they in

22 fact did affect the nature and scope of that

23 examination and -- I forget the exact words that

24 Ms. Rosen used -- but did so in unprecedented ways,

25 took the examination in directions the Department had
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 1 never previously gone.

 2          So to the extent that this special interest

 3 group is in fact affecting what was brought against us,

 4 that is -- that evidence must be turned over as a

 5 matter of constitutional rights.

 6          I know.  We hear the laughs on the other side

 7 of the table.  But to us it's very important, your

 8 Honor.

 9      THE COURT:  I didn't hear any laughs.

10      MR. VELKEI:  Well, I did, your Honor.

11          And finally, your Honor, there are two more

12 points I want to make on this issue.

13          CDI does not dispute the relevance of the vast

14 majority of these documents.  I went back and looked at

15 the privilege log several times.  They only say that --

16 let me count them up:  1, 2, 3, 4, 5, 6, 7, 8, 9, 10,

17 11, 12, 13, 14, 15.  Only 15 of the 182 documents are

18 irrelevant.  So then the assumption that I take from

19 that is that there's no dispute that the vast majority

20 of these documents are, in fact, relevant.

21          On this issue of the documents in 2007, that

22 they're irrelevant, I was frankly surprised because

23 2007 is a key period in time in which the CMA sought to

24 influence the scope of the exam.  And this specious

25 distinction that these were talking about United as
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 1 opposed to the PacifiCare, whatever reason the CMA was

 2 agitated with the Department to engage in an

 3 enforcement action against PacifiCare and United is

 4 important evidence that goes toward defense.

 5          So to suggest that, because they were

 6 referencing United and they didn't use the word

 7 "PacifiCare" in the e-mail, that that's an appropriate

 8 basis to withhold it, it just isn't acceptable, your

 9 Honor.

10          This Court itself acknowledged and we put into

11 the reply papers that we served that the Court itself

12 acknowledged that the CMA did not distinguish between

13 PacifiCare and United.  So the fact that suddenly this

14 distinction is being made again suggests that they are

15 not wanting us to get access to information.

16          As a taxpayer, your Honor, I have got to

17 believe and have always believed in holding our state

18 regulators, our state agencies to the highest level of

19 ethical conduct.

20          And I come back to the statements made by

21 Deputy Commissioner Laucher about the need for

22 transparency.  It's in the very charter on the first

23 page of the regulations -- the regulations that

24 Mr. Laucher said they follow whenever they feel like

25 it.  But he certainly did agree with me that
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 1 transparency is key.

 2          So what I don't understand and what I'd like

 3 to understand is why are they hiding this information

 4 from us?  Why are they so actively trying to keep this

 5 information from us?  And what is the prejudice to them

 6 by turning it over?

 7          The inference, your Honor, if we're going to

 8 draw a negative inference, is the fact that they're not

 9 turning it over to us would suggest that in fact there

10 is a reason, and it is a negative one.  It doesn't

11 reflect well in their case.  And, frankly, based upon

12 the documents we've seen so far, it shouldn't reflect

13 well because there's a level of behavior between those

14 two organizations which isn't appropriate.

15          Two more points, your Honor.  The Court has

16 specifically raised this issue before about the defense

17 of discriminatory enforcement.  We've spent a lot of

18 time fighting with Mr. Strumwasser about, you know,

19 "Your Honor, this isn't about why we're here.  It's

20 about the violations or alleged violations."

21          But in fact, it shouldn't be any surprise that

22 PacifiCare has been treated differently than any other

23 health insurance company that has been the subject of

24 enforcement action.  We are talking about a company

25 with a membership at its height of 135,000 members
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 1 being subjected to the level of animus and the

 2 statements in the press that they're going to go after

 3 us for $10 billion, when the gorilla in the room -- the

 4 Blue Cross, the Blue Shield with 3 million PPO members,

 5 one was let off without any penalty; the other got a

 6 million-dollar penalty.

 7          So I don't think anyone can dispute at this

 8 point, we are not being treated like anybody else.  I

 9 come back to the statement by Commissioner Laucher, "Do

10 you think it is appropriate for there to be consistent

11 enforcement of the laws?"

12          "Absolutely."

13          It is not being applied here consistently,

14 your Honor.  There is a reason.  There is some reason

15 they are going after us for billions of dollars in

16 penalties while the major PPO insurance companies in

17 the state are getting off with slaps on the wrist.

18          So, yes, we have a claim for discriminatory

19 enforcement.  And, yes, when we see evidence of special

20 interest groups influencing the scope of exams, we have

21 the right to get that information in an unvarnished,

22 unfiltered way so that we can develop our theory of the

23 case, one of the theories of the case.

24          And to me, it was surprising that the head of

25 the agency which is in charge of the market conduct



16549

 1 exams didn't even know that Ms. Rosen was having these

 2 communications with the CMA, didn't even know that she

 3 was acknowledging that the CMA influenced the scope of

 4 the exam that he's supposed to be in charge of.

 5 Something's not right, your Honor, and for a variety of

 6 reasons.

 7          As a public agency, as a public hearing, this

 8 kind of information should not be hid.  There is no

 9 prejudice to anybody.  In this concept of attorney work

10 product -- it was brought at the end of the day, way

11 after it should have been raised, only because the

12 documents that they destroyed we got from somebody

13 else.

14          So in conclusion, your Honor, the only

15 additional point I want to make is the privilege

16 log -- I mean, we've tried this with the Court a couple

17 of times, that there isn't sufficient information on

18 the privilege log to assess, even if there were

19 privilege, whether we can meaningfully assess whether

20 it existed or not.

21          And I recall the colloquy between the Court

22 and Mr. Strumwasser.  When the Court asked for more

23 specificity the last time, she was simply told no.

24          We think, again, for the final reason, your

25 Honor, that again there is lack of specificity.  There
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 1 are even, like, recipients -- there's -- I thought it

 2 was really fascinating.  Mr. Adam Cole, I don't know if

 3 you know who he is, your Honor --

 4      THE COURT:  He's chief counsel.

 5      MR. VELKEI:  Chief counsel.  Mr. Cole wrote an

 6 e-mail to Ms. Wetzel and others.  But some of those

 7 recipients, the names were redacted.  What is that?

 8 That's not appropriate in a privilege log.  What's the

 9 Department hiding?

10          I'd just like some time for rebuttal, your

11 Honor, to the extent it's necessary.

12      THE COURT:  Sure.

13          You said that there is an e-mail about

14 complaints?  Show it to me.

15      MR. VELKEI:  Right.  Let me see.  I need the copy

16 that is --

17      THE COURT:  Unfortunately, I've read all this

18 stuff.  So to the extent that you're telling me there's

19 something there about --

20      MR. VELKEI:  It's a re line, your Honor.  So let

21 me just -- unfortunately, it's going to --

22      THE COURT:  Yes.  So where?

23      MR. GEE:  Last page, I believe, Bates 2806.

24      MR. STRUMWASSER:  Last page of the log.

25      MR. GEE:  Of the log.  I'm sorry.
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 1      THE COURT:  Is that the one you're talking about?

 2      MR. VELKEI:  I actually chron'd my copy, so it's

 3 not -- let me just see.

 4      THE COURT:  Okay.  I am going look at that again,

 5 then.

 6      MR. VELKEI:  But, your Honor, there are a number

 7 of instances like that I haven't gone through with

 8 detail -- the updates to the CMA about how this case is

 9 progressing, suggest, again, that the CMA has again

10 some function and role in this enforcement action.

11 They do not.  The statements by the CMA, "We want you

12 to go after PacifiCare for penalties in connection with

13 this enforcement action."

14          There should not be and there's no legal basis

15 for putting a filter on what we're entitled to see.

16          This is the 6/29/09, something about

17 complaints from Mr. Do, Mr. Strumwasser, Mr. Gee and

18 Ms. Rosen.

19      MR. GEE:  This is not a document, as Mr. Velkei

20 suggests, that we're coaching the witness to fabricate

21 thousands of --

22      THE COURT:  It's an e-mail from Mr. Do.

23      MR. GEE:  In response --

24      THE COURT:  I think what it's referring to has

25 been turned over.  Was it not?
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 1      MR. GEE:  I believe it has.  It's in response to

 2 a --

 3      MR. VELKEI:  I don't --

 4      MR. GEE:  It's in response to request that the

 5 Department made of CMA.

 6      THE COURT:  Okay.

 7          And there was something else.  There are 29

 8 documents that are deemed irrelevant.  And I have

 9 looked through each one of them.  And while I did -- I

10 was concerned that they were issues that maybe were

11 PacifiCare issues that were mistakenly being called

12 United issues, that is not the case, for the record.

13 They are separate matters concerning actions that the

14 Department was looking at in terms of United as opposed

15 to PacifiCare.

16      MR. VELKEI:  Your Honor, but if I may on a couple

17 fronts, first of all, there is this sort of disconnect

18 between the decision by the Department to go forward

19 against PacifiCare but settle with United on the terms.

20 So we're entitled to understand the rationale for doing

21 that.

22          What's also clear is that, to the extent that

23 the CMA was using their business concerns with United,

24 using the enforcement action against PacifiCare as a

25 way to drive their business concerns with United and
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 1 using the Department to try to reach those, that's not

 2 appropriate.  And that's evidence that is exculpatory

 3 evidence for us.  And it goes back to the wish list

 4 that Ms. Wetzel sent to Ms. Rosen asking for things

 5 that had nothing to do with our enforcement action.

 6          What I don't understand is what all this "if

 7 they are irrelevant" -- they're about us; they're about

 8 United.  What's the prejudice to turning them over?  If

 9 you choose not to admit them into evidence, that's a

10 different issue we can come to.  But to put -- these

11 were ordered by the Court to be produced because they

12 were supposed to be relevant.  And why not let us look

13 at them, at a minimum, so that we can test.

14          The example I have also, your Honor, there was

15 a document that was produced related strictly to

16 United -- it's CMA 21 to 22 -- from Ms. Wetzel to

17 Ms. Rosen and then from Ms. Rosen back to Ms. Wetzel.

18 She's trying to get Ms. Wetzel to get information that

19 she's not asking for from United and PacifiCare itself.

20 That is evidence that supports one of our theories in

21 the case.

22          One of the experts in this case, your Honor,

23 is a business professor healthcare expert from

24 Stanford.  And there is a very well-known concept in

25 economics.  It's called regulatory capture.  And it's
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 1 the theory that a well-financed, well-funded interest

 2 group, i.e., the CMA -- lobbyists, registered lobbyists

 3 and all that stuff -- actually co-ops or utilizes a

 4 state regulatory body for its own personal means.

 5          Having Ms. Rosen in a situation of

 6 coordinating with CMA to get information from us sort

 7 of under the guise of CMA inquiries would suggest that

 8 there's a level of connection between the regulator and

 9 the special interest group that isn't appropriate.

10          So this document doesn't mention PacifiCare on

11 it.  It's only about United.  But this document

12 supports to the concept of regulatory capture here.

13 And this is not some whacky theory.  This is not

14 something thought out by the people in ivory towers.

15 It's well established in economic principles.  And it

16 makes a lot of sense.

17          Again, we have laughter on the other side of

18 the table.  But it's a theory, and I wish I could laugh

19 at some of the theories that have been proposed by the

20 Department.  I have, off the record, but certainly not

21 on the record.  And I'm reminded of the Court's view

22 here that, "Well, Mr. Velkei, Mr. Kent, it's a theory.

23 They're entitled to pursue it."  So are we.  Right?

24          And so the suggestion here, your Honor, is we

25 need this information to pursue key theories in the
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 1 case.  And if it requires us submitting a declaration

 2 of Dr. Kessler from Stanford to support it -- I don't

 3 think it's necessary at this point, but it's

 4 information that we need for our theory in the case.

 5 Whether you ultimately accept it or not, that's a

 6 decision that's down the road after several more months

 7 of testimony of experts and others.  But we're entitled

 8 to test it.  We're entitled to prove it.

 9          And there should be enough in this record at

10 this point that it's sufficiently disturbing to allow

11 us to get access to the rest.  I remember the Court's

12 comments and the Court's face when I presented these

13 documents to Deputy Commissioner Laucher.  The Court

14 took it very seriously.  And since then, you know, the

15 Court was -- cooperated with us in terms of ordering

16 CMA to produce more documents.

17          But from that moment, your Honor, the other

18 side of the table just swooped in.  Suddenly they were

19 taking all the documents, and they were presenting them

20 to the Court.  And they were doing this.  And they were

21 organizing, not coordinating with us, not telling us

22 what was going on.  And suddenly it was a big privilege

23 that they needed to protect.

24          That's outrageous, your Honor.  This is not --

25 this is a situation that, given the precedential value



16556

 1 and our personal exposure, we have to pursue.  And I

 2 cannot believe and I don't believe this Court thinks

 3 that a special interest group like the CMA can have

 4 that kind of access to a regulator and not have that be

 5 subject to public scrutiny or review.

 6      THE COURT:  That was my one question that, in the

 7 relevancy, there are 29.

 8      MR. GEE:  The reason the Court ordered United and

 9 PacifiCare documents initially was because we were

10 concerned that CMA may have confused the two.

11          It's clear from the 29 examples we have here

12 that they haven't confused the two.  And in those

13 instances, those are United-only issues and United-only

14 policies.

15      MR. VELKEI:  It's not clear to us.  We haven't

16 seen those documents.

17      MR. GEE:  Excuse me for talking while you're

18 interrupting.

19      THE COURT:  I have.

20      MR. GEE:  In every instance that a United issue

21 comes up, we hear jumping up and down on that side of

22 the table of how irrelevant it is.  Now, all of a

23 sudden, it's the key to their case.  This is just

24 absurd.

25      MR. VELKEI:  This is the same as the Department
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 1 saying that United is now respondent and senior

 2 executives of United must come as a respondent.  The

 3 concept, your Honor, is sometimes a distinction is

 4 made; sometimes it's not.

 5          Even assuming the distinction is made, if

 6 documentation is in the file that suggests that CMA was

 7 going after PacifiCare as a way to get to United -- and

 8 remember, your Honor, there are a number of

 9 communications with Ms. Rosen that actually got to us

10 where they're going on about the unfair contract terms.

11          I assure you, the Department of Insurance and

12 Ms. Rosen has no business in finding out whether our

13 contract terms are fair or not.  But that's exactly

14 what she was using government resources for.  So to the

15 extent there is more of that in the file, we're

16 entitled to it.

17          Just like here, CMA 21 and 22 never mentions

18 PacifiCare.  But I promise you, Dr. Kessler is going to

19 think it's very interesting.  Why?  Because Ms. Rosen

20 is using the CMA, under the guise of working with

21 PacifiCare and United, to get information about United.

22 That's suggests a level of connection that isn't

23 appropriate, your Honor.

24          So there's a few theories as to why

25 information that doesn't mention PacifiCare,
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 1 particularly during the key period of time -- which is

 2 '07, March of '07 through when the report, the

 3 examination report, was provided to the company.

 4      THE COURT:  So the first time I've ever heard

 5 regulatory capture was in your document, 5489, when I

 6 read it.

 7          I, at this point, have no idea how it's

 8 connected.  If it gets connected up later, I can

 9 revisit this.  At this point, I don't know how it's

10 connected to a defense.

11          But I assume that you want to be heard on

12 this?

13      MR. STRUMWASSER:  Yes.  Let me take a lead here,

14 your Honor.

15          First of all, let me just say, we all make

16 mistakes.  And I understand mistakes were made.  And

17 I'm even prepared to believe that the citation of the

18 unpublished documents is a mistake, that somebody just

19 didn't notice the red flag on West Law or Lexis.

20          But when they come back in here after having

21 it called to their attention and they read to the Court

22 from an unpublished decision, it does raise questions

23 about whether the speaker has any standing to instruct

24 anybody about ethics.

25          Secondly, we have had -- the out-of-body
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 1 experience with respect to the in camera inspection is

 2 astounding.  The log doesn't tell them this.  They want

 3 to see this.  It is as if your Honor had not looked at

 4 any of these documents.  Every one of these documents

 5 has been examined in camera.

 6          Mr. Velkei says, "Well, I haven't seen it."

 7 That's what in camera is.  And apparently there is no

 8 space in his jurisprudence for in camera inspections,

 9 but we have had an in camera inspection.  And your

10 Honor has been very clear about the kinds of documents

11 that you are and are not turning over.

12          This question about sharing documents with a

13 third party, let me just be clear here.  Let me offer

14 an example with no representation that this is as to

15 any document that's actually in the record.

16          Suppose that I sent an e-mail to Ms. Black and

17 I said, "You testified that Ms. McFann made a certain

18 admission on January 15th.  PacifiCare is claiming that

19 you were in Tahiti on January 15th.  Do you have any

20 evidence that you were not in Tahiti?"

21          And Ms. Black sends me back an e-mail saying,

22 "Yeah, attached is a letter from Ms. McFann, thanking

23 me for coming to her office on January 15th."

24          Well, obviously there's nothing secret about

25 the letter.  But the inquiry by me is obviously my work
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 1 product; the letter back from that reveals the work

 2 product.  It is protected by -- in the same manner.

 3 And the document that is attached has been given to me

 4 solely because of my question.  That is classic

 5 investigatory work product.

 6          Now, maybe it is the case that PacifiCare

 7 believes that transparency of government means that the

 8 government cannot have lawyers who have work product.

 9 I don't see any authority for that.  But we do have

10 work product, we entitled to protection.  We're

11 entitled to protection just like any other party.  And

12 that protection extends to investigating the case and

13 finding out what can and cannot be proven and for

14 presenting that case.  And we understand those kinds of

15 communications to be precisely the kind for which your

16 Honor went through the in camera exercise.

17          The question about relevance I think is very

18 important.  The notion that we do not dispute the

19 relevance is not true.  I think we've been very clear

20 from the beginning.  There is a very special example of

21 relevance that your Honor has addressed again today,

22 and that is a document that is not even about

23 PacifiCare.  That's clearly irrelevant by all

24 standards.

25          But the fundamental question that we have been
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 1 raising since the beginning of this case is how we got

 2 here is not relevant.  And all of the -- everything

 3 that Mr. Velkei has said about relevance, about why he

 4 needs those documents, is an allusion to an irrelevant

 5 principal.

 6      MR. VELKEI:  Could you repeat that --

 7      MR. STRUMWASSER:  No.  You read it.

 8          There is a litmus test for relevance, and I

 9 have asked for it to be provided a number of times now,

10 exactly what finding does he expect and what

11 consequence for that.  If, let us say, that he

12 maintains that a third party exercise, improper

13 influence on the Department and caused the Department

14 to be befuddled and bring it or be venial and bring it,

15 whatever the reason, what's the remedy?

16          They have in the past told us what the remedy

17 is.  If the Department was subject to self-interested

18 importunings by a party that is other than neutral,

19 then they get to have the accusations against them

20 dismissed.

21          There is no law on that.  And there is no

22 coherent explanation for how any of this is going to

23 work its way into a finding that your Honor is going to

24 make.  If, in fact, they can get David Kessler to

25 testify to half of the stuff that Mr. Velkei has said
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 1 constitutes regulatory capture, I will be astounded.

 2 But there is going to be no "there" there at the end of

 3 the day.

 4          Even if CDI was, in Mr. Kessler's view,

 5 captured by CMA -- law enforcement agencies are in the

 6 business of getting information from people.

 7 Mr. Laucher testified to the kinds of people we get it

 8 from.  We get it from consumers.  We get it from

 9 victims.  We get it from other insurance companies.

10 And it is not -- it taints neither our investigation

11 nor the prosecution that follows if we got from, let's

12 say, an insurance company, a competitor, a lead that we

13 find well substantiated that we bring a case and for

14 which, the allegation is sustained on the evidence.

15          In that case, the fact that we may have gotten

16 it from a bad person or a self-interested person is

17 irrelevant.  And if we're really headed now for a writ

18 proceeding, as Mr. Velkei said, I would like there to

19 be a finding in this record about the relevance of

20 their theory because there is no relevance to it.  The

21 documents they want they want for a reason that they

22 themselves can't explain to be relevant.

23          Unless your Honor has any other questions, I'm

24 happy to submit on that basis.

25      THE COURT:  Okay.
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 1          Anything further?

 2      MR. VELKEI:  I think this Department is abusing

 3 your trust, your Honor.  And I want to end with asking

 4 that specific findings be made on a variety of issues

 5 because we have to struggle with them.  Somebody at

 6 some point in time is going to look at this.

 7          I asked Mr. Strumwasser "allusion to a" -- I

 8 missed the "allusion."  I think A-L-L- as opposed to

 9 I-L-L.  I don't know what he's talking about.

10          If you find -- if there is evidence, which

11 there is, that a special interest group has affected

12 the scope of this examination, what they went after us

13 and why they're going after us, to suggest that that is

14 not relevant particularly in the face of a clear

15 defense of discriminatory enforcement boggles my mind.

16          And Mr. Strumwasser makes a lot of points,

17 "Mr. Velkei never seems to get it."  I can be the

18 dumbest person in the room, your Honor, but I'm a

19 taxpayer.  And this angers, me on a number of levels.

20 And I think as a regulatory body, we have to act with

21 honor and dignity and not create the perception of

22 being used by special interest groups.  And when

23 there's evidence to support it, to suggest that we take

24 their word that that's all there is that's good in

25 there and everything else is just silly and isn't
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 1 important, that isn't appropriate.  We are tired of

 2 taking the Department's word for things.

 3          I've come back so many times, your Honor --

 4 and this is one example.  And I am happy to make a list

 5 of them.  "Take our word for it, your Honor."  Mr. Gee,

 6 "Mr. Velkei just won't get off this.  We have swept

 7 everything.  Take our word for it.  There's nothing

 8 there."

 9          If they'd swept everything, your Honor, they

10 would have known that documents had been destroyed.

11 They waited six or eight more months before they made

12 that disclosure to you -- and only after we got the

13 documents from somebody else.  "Rack up the

14 violations."  "Thank you, Ms. Hanson, for your

15 teachings and influence.  You've changed the scope of

16 this exam in ways that have never been carried out by

17 the Department of Insurance."  The head of market

18 conduct didn't even know about her effect, her

19 influence on the scope of the exam?  How can anybody

20 suggest that what we've seen is appropriate?

21          And then to turn around and say, "Oh, well,

22 just because we were dishonest, what's their remedy?"

23   What?  There is a big question mark, your Honor.  And

24 I share this case with people on the street.  And it's

25 funny because their reaction is always negative.
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 1          Now, that's my spin on things, your Honor.

 2 But I cannot -- there are basic fundamental questions

 3 that have never been answered in this case.

 4          We need answers.  And We make the point, "Oh,

 5 we're not even going to bother Commissioner Poizner

 6 with asking if has dates available before March 17th."

 7 Why not?  Is he too important?  Mr. Wichmann is not

 8 important enough, but Mr. Poizner is?

 9          Who else are we going to get answers from,

10 your Honor?  Because there's a lot of important

11 questions in this case that have not been answered.

12          Singularly and most importantly, your Honor, I

13 come back to that two hours I spent with Deputy

14 Commissioner Laucher, and I compared Blue Cross, the

15 practice of rescinding coverage.  We talked about the

16 exposure to the member not just in no longer having

17 healthcare but having to go back and pay all the claims

18 that the insurance company did.

19          Similar allegations to ours but significantly

20 worse, significantly larger impact.  And he can't give

21 me an explanation why they get off with a million

22 dollars but they go after us for $10 billion?  That was

23 the quote in the press.  That was in the front page of

24 the L.A. Times.

25          So all we want and what we deserve, your
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 1 Honor, is a chance for somebody to come forward who

 2 actually has some answers for us.  Stand up and tell

 3 us, why is it that a tiny little company with the

 4 amount of business that we had is being subjected to

 5 this harassment?

 6          Now, for the first time, your Honor, I saw --

 7 this was months ago when we stumbled upon documentation

 8 that suggested this whole CMA thing, they were

 9 communicating with CMA well before CMA filed a

10 complaint.  That was the first indication of, well,

11 something else is going on behind the scenes that we're

12 not privy to.  But to suggest that, "Well, what's their

13 remedy?  So let's just assume that they acted

14 improperly."

15          The bad agent is not the CMA.  The CMA is

16 doing its job.  They get paid by their members to

17 advocate for one group only.  And that's the doctors.

18 Doctors want higher rates.

19          We remember Mrs. Griffin.  "The higher your

20 rates are, Ms. Griffin, that means the member pays more

21 too."

22          "I don't understand your question,

23 Mr. Velkei."

24          And you actually framed it very well, your

25 Honor.  "If it's $200, the member pays more than if
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 1 it's $100."

 2          So you have a group here that is focused.  And

 3 it's not even all doctors.  It's the specialists, the

 4 fancy doctors that -- you know, Dr. Griffin, who said

 5 he should have -- he wanted to charge twice for one

 6 procedure.  And he said that when a straight face.

 7 This is the group.  They're doing their job.

 8          I hate to point fingers; Ms. Rosen was not

 9 because Ms. Rosen got sucked into that, "Oh, yes, the

10 CMA, let's work with them.  And we're here to promote

11 doctors.  We're here to do this."  I'm not here to

12 attack Ms. Rosen, but I am here to attack the actions

13 of the Department here.  The bad actor ain't the CMA;

14 it's the Department of Insurance.

15          And so again, it's like, "Oh, Mr. Velkei

16 improperly assumes that, if it doesn't say 'irrelevant'

17 on the log, that means we agree it's irrelevant."

18          Well, what inference am I supposed to take?

19 They thought it was irrelevant; they put that as a

20 grounds for not producing it.  The vast majority, 182

21 minus 28, seems to be no dispute that they're relevant.

22 Now they come in here and say, "Oh, we must have a

23 finding of relevance"?  Seems pretty clear to me, your

24 Honor.

25          So I guess I leave it up to the Court, but I
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 1 bring it back to the fundamental view, which is for

 2 you, your Honor, not to allow us to review these

 3 documents, you must find that there was work product

 4 protection that applied to the state regulator in

 5 communications with the CMA, a special interest group.

 6          And we know that 110 of the 182 didn't involve

 7 thoughts or impressions of Ms. Rosen or other lawyers

 8 of the Department.  It was Ms. Wetzel, a non-lawyer,

 9 communicating.  To suggest that those reflect thoughts

10 and impressions -- disingenuous.

11 To suggest we all agree because they made the analogy,

12 if we put a witness up, it's like an expert witness.

13 The minute the witness goes up, communications with

14 that witness are fair game.

15          So we're down to a small group of was there a

16 waiver.  And I suggest, your Honor, we've demonstrated

17 that we don't even need to get to waiver because there

18 was no work product protection.

19          And so in concluding, your Honor, I would just

20 ask the Court in terms of this issue, that specific

21 findings need to be made that will assist all of us,

22 whether now, six months from now or two years from now,

23 in terms of the record.  One, are CMA-authored

24 documents subject to CDI attorney work product

25 privilege or protection?
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 1          Two, has CDI waived any work product privilege

 2 or protection by transmitting communications to the CMA

 3 and, if not, the grounds for finding that disclosure is

 4 not a waiver.

 5          Three, has CDI waived any work product

 6 privilege with respect to its communications to CMA

 7 persons called as witnesses?

 8          And, four, please specify at least by

 9 category, your Honor, the grounds for upholding any

10 privilege or work product protection as to the

11 documents that are set forth in the privilege log.

12          And with respect to the issue of relevance, I

13 would suggest that -- the Court has so much on its

14 plate.  And I am going through those documents right

15 now for Ms. Wetzel's examination tomorrow, your Honor.

16 There's a lot of stuff in there.  And so you aren't

17 going to be looking at those documents in the same way

18 that we would.  And there are thousands of pages of

19 documents.  That's a lot for the Department to expect

20 this Court to do and to make judgments about -- you

21 know privilege is one thing.  Relevance is -- there's

22 no precedent for having irrelevant documents held in

23 camera.

24          So at a minimum, your Honor, where there is a

25 grounds of relevance, those documents shouldn't be
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 1 sealed, but they should be available so that we could

 2 at least see them.  There's no need to keep them under

 3 seal.

 4          Thank you.

 5      MR. STRUMWASSER:  So we are indebted to Mr. Velkei

 6 for doubling down and quadrupling down.  It is now

 7 clear, if your Honor wants to have a trial about who

 8 the bad agency is, he's got your formula.

 9          That is not what this case is about.  This is

10 not what the APA authorizes.  There is no question

11 about why this case was brought.  There is no

12 legitimate excuse.  "We should not be held liable

13 because some other company should have been prosecuted

14 and held more liable."

15          So that's -- with full knowledge of the

16 infirmities of that theory, that's the theory that

17 Mr. Velkei is hanging his hat on.  And that is a theory

18 that cannot hold water.

19          The other thing I want to be clear -- well,

20 let me just ask Mr. Gee to respond this attack on his

21 character again because we've tried to clear this up

22 several times.

23      MR. VELKEI:  No attack on his character.  I am not

24 suggesting Mr. Gee intentionally lied.  I am suggesting

25 I'm tired of trusting Mr. Gee or Mr. Strumwasser with
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 1 information that we're entitled to.  So there's no

 2 need -- I'm not impugning Mr. Gee's integrity.  I will

 3 say, however, if there had been a sweep of the records,

 4 as was represented, that this document destruction

 5 would have been uncovered months before it was

 6 disclosed to the Court.

 7      MR. GEE:  Well, certainly the implication is that

 8 we discovered this inadvertent erasure months and

 9 months ago and hid it from the Court, hid it from

10 PacifiCare.  And that is simply not the case.

11          When we made those representations that we had

12 produced everything, we believed them.  In fact, we had

13 produced everything that existed and was in our

14 possession.  So the implication that I've somehow

15 misled the Court, misled PacifiCare on that issue is

16 completely false.  And we dispute it.

17      MR. VELKEI:  And --

18      THE COURT:  Let him finish.

19      MR. VELKEI:  Sorry, your Honor.

20      MR. STRUMWASSER:  Just so we're clear here, the

21 reason why we know these documents existed was not

22 because we found them, it was because they had existed

23 in CMA's possession, not ours.

24      THE COURT:  One at a time, Mr. Strumwasser.

25      MR. VELKEI:  Sorry, your Honor.
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 1      THE COURT:  Go ahead, Mr. Gee.

 2      MR. GEE:  That's it.

 3      THE COURT:  That's it?

 4      MR. GEE:  Yes.

 5      THE COURT:  Okay.  I'm glad you mentioned the APA.

 6      MR. STRUMWASSER:  I'm sorry.  I did forget one

 7 other point.  I apologize.

 8          I've looked through the NOD.  There is no

 9 discriminatory enforcement allegation.  There's no

10 affirmative defense of discriminatory enforcement pled

11 in the case.  And of course, your Honor knows that,

12 even if it were, there's been know showing necessary to

13 premise any claim on it.

14      MR. VELKEI:  Your Honor, may I be heard on that?

15      THE COURT:  Yes.

16      MR. VELKEI:  13th affirmative defense and 46th

17 affirmative defense, they actually use the words

18 "discriminatory enforcement."  We do have evidence to

19 support those theories.

20          Our point here is they're -- you know, there's

21 more evidence that we are trying to get access to, and

22 we're entitled to put forward evidence to support those

23 theories.

24          The suggestion that we don't get to see what

25 they have but then we should argue and try to guess at
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 1 what's in there, it isn't fair.

 2      MR. STRUMWASSER:  And the answer --

 3      MR. VELKEI:  And just one final point.  I do want

 4 to underscore for the Court this concept about

 5 destruction of documents, did they know or did they not

 6 know, did Mr. Gee not know -- Ms. Rosen was sitting at

 7 the table for each of those days when representations

 8 were made that all the documents that they had were

 9 produced.  When I was representing to the Court there's

10 no communications that have been produced, Ms. Rosen

11 knew she had communications with Ms. Wetzel.  She sat

12 there at that table along with Mr. Gee.

13          She didn't say, "Your Honor, actually, to be

14 clear, there were communications.  I don't know where

15 they are.  Let me go see them."  So the suggestion that

16 the Department didn't know, I don't believe it.

17      MR. STRUMWASSER:  How outrageous.  The question

18 was, "Have you given us all your documents?"

19          Ms. Rosen said that all the documents came off

20 of her computer.  There is no reason to doubt that that

21 was true.  She had no understanding of what was being

22 done with swapped-out commuters downstream.

23      THE COURT:  I'm glad you brought up the APA

24 because 11507.5 says that the discovery provisions of

25 the APA are exclusive to this proceeding.  And that
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 1 11507.6, the discovery section of the APA, is very

 2 limited.  And in part it says, (e), "Any other writing

 3 or thing which is relevant and which would be

 4 admissible in evidence."

 5          That is different than civil discovery, I

 6 understand that.  I've heard discovery in APA.  I think

 7 I've mentioned this before, it's leads to a lot less

 8 material being discovered than it does in civil

 9 matters, but I think this case has gone far beyond any

10 required APA discovery.

11          It's probably the reason that I'm not sure

12 that the matter -- well, that some other exceptions

13 concerning the depositions, which I've talked about

14 before, probably should have been implied.  But based

15 upon the APA and the matters and the fact that I

16 personally reviewed all these documents, I am not

17 relying on Mr. Gee's statements to you or to the Court

18 or to his statements on the Document 964 or the

19 unredacted one that I've looked at.  I'm not relying on

20 those.

21          I personally took hours and hours and hours to

22 look through these documents.  And I am, although not

23 an expert in attorney work product, I agree that the

24 matters that were deemed as irrelevant -- there are 29

25 of them.  I've looked at them twice, again, are
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 1 irrelevant.  That the work product, the attorney work

 2 product documents are in fact not -- either not

 3 relevant or not produceable as attorney work product.

 4 And if there is some exception or waiver or something

 5 of that nature, you're going to have to get that turned

 6 over as a writ.  I'm happy to give you what you need to

 7 do that.

 8      MR. VELKEI:  Appreciate it, your Honor.

 9      THE COURT:  However, I'm not going to in any way

10 stop this proceeding unless you get a stay.  This

11 matter is proceeding.  I'm unhappy about how it's

12 dragging at the end here, but unless you get a stay

13 from a court that has jurisdiction over me, this matter

14 is proceeding whether you go for a writ or not in the

15 matter.

16      MR. VELKEI:  We've not asked for a stay, and have

17 no intent to.  Appreciate that, though.

18      THE COURT:  What I am going to do is keep the

19 documents in this folder.  I'm not sure whether I

20 should take out the irrelevant ones -- I have turned

21 them -- and put them in a separate folder, as you

22 suggested.  I kind of thought of that myself.  Then I

23 thought, "Well, I don't know."  I'm willing to do that.

24      MR. STRUMWASSER:  I don't think there's any reason

25 to do anything other than just keep the entire body
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 1 together.

 2      THE COURT:  I did keep the entire body together,

 3 but they are annotated as to what's irrelevant and

 4 what's not.  I will keep them, and turn them over to

 5 any court that wants to see them.  And if somebody

 6 thinks I did the wrong thing, I'm happy to do what I'm

 7 told to do.  I believe I'm doing the right thing.

 8      MR. STRUMWASSER:  Does your Honor's copy of the

 9 log have additional annotations than what the --

10      THE COURT:  Yes, so I went and yellowed all the

11 material that goes from Ms. Wetzel, who is going to

12 testify, and Ms. Black, who did testify, because

13 actually, I see them in a different category, since I

14 wanted to view them in terms of their testimony.

15          And so I annotated those.  And I've gone

16 through the whole thing.  So every time Ms. Wetzel or

17 Ms. Black turns up -- and the only time I put a yellow

18 note on the third column, the cc column, was if they

19 weren't in one of the first two but were cc'd on

20 something.  Why some of these cc'd these people, I have

21 no idea.

22      MR. STRUMWASSER:  Because it was free.

23      THE COURT:  It was like a knee jerk.  That's my

24 one comment, in the future, one ought to be more

25 careful about who one ccs, talking about myself.
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 1          The redacted names are mostly redacted witness

 2 names.  I didn't go through them to check that at all,

 3 but I believe that's correct.

 4      MR. GEE:  That was the purpose of the redactions.

 5      THE COURT:  And I put a check mark next to the

 6 ones that are designated as irrelevant, so I do go

 7 through them again.

 8      MR. VELKEI:  I appreciate that, your Honor.

 9      THE COURT:  I took each one of those, and they're

10 turned lengthwise in here so that I could pull them out

11 and look at them again.  And they're marked.

12          So these are annotated so that you know.  So

13 it says "United."  So there are a few that are

14 annotated.  There's a couple at the end that aren't

15 annotated that way.  But prior notification policy --

16 so....

17      MR. KENT:  Your Honor, I'm sorry.  I apologize.

18 I'm unclear about when someone is a cc or a recipient,

19 and the name has been redacted --

20      THE COURT:  Yes, there were -- the name of

21 witnesses in general.  Not Ms. Wetzel or Ms. Black, but

22 other witnesses.

23      MR. KENT:  With whom the e-mail or whatever

24 document was was shared?

25      THE COURT:  They were cc'd on it.  I guess so.
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 1      MR. STRUMWASSER:  In the course of investigating

 2 case, yeah.

 3      MR. KENT:  So we have yet another additional group

 4 of third parties who --

 5      THE COURT:  If you consider witnesses or potential

 6 witnesses third parties, yes.

 7      MR. VELKEI:  Your Honor, there's one in particular

 8 that caught my attention.  Maybe we can just sort of

 9 address that really quick.  It was the chief counsel --

10      THE COURT:  Mr. Cole?

11      MR. VELKEI:  Mr. Cole.  It was to a number of

12 people.  It was June of '09, I believe.  I'm confusing

13 all my copies of this privilege log.  Let me see if I

14 can find it.

15      THE COURT:  There's one where he's cc'd.

16      MR. VELKEI:  Let me find it.

17      THE COURT:  I mean recipient.

18      MR. VELKEI:  It's CMA 2572 to 2573, "Author:  Adam

19 Cole.  Recipient:  Andrea Rosen and Long Do.  CC:

20 Strumwasser, Gee, Francisco Silva, Aileen Wetzel," and

21 then somebody else.  The name is redacted.

22      THE COURT:  Okay.  Let me look.

23      MR. GEE:  I trust your Honor doesn't need a

24 response from us?

25      THE COURT:  There's nothing in it.
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 1          You want to respond?

 2      MR. GEE:  It's just a document reflecting witness

 3 preparation.

 4      MR. VELKEI:  Who is the redacted party?

 5      MR. STRUMWASSER:  That's why it was redacted.  But

 6 if it's any help, the text by Mr. Cole is nothing other

 7 than a "thank you."

 8      THE COURT:  That's what it says, "thank you."  I

 9 think he was cc'd on a prior -- is that what it is?  He

10 was cc'd on the prior, and he's saying thank you.

11      MR. GEE:  Yes.

12      MR. STRUMWASSER:  Yes, yes.

13      THE COURT:  That's all he said.  So some of

14 these -- that's with the one thing I do want to say.

15 It look like it's more documents than it is because

16 some of these are just like other e-mails that we've

17 seen.  It's the same e-mail as another e-mail.  It just

18 has Mr. Cole's top e-mail saying "thank you."  So this

19 they're not -- I mean, not every one of these is a --

20      MR. GEE:  Unique.

21      THE COURT:  -- unique document.

22      MR. VELKEI:  Your Honor, if I could, on the -- and

23 I have buckets, and we can sort of organize the

24 privilege log in terms of buckets.  But I've got 46

25 documents authored by a non-attorney from CMA.  What is
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 1 the basis for saying that that document would reflect

 2 thoughts and impressions of a lawyer at CDI?

 3      MR. GEE:  I mean, it's likely an e-mail chain, or

 4 it's an e-mail or -- e-mail with attachment responding

 5 to a request by a CDI attorney.

 6      MR. VELKEI:  Let's focus on the communication

 7 from -- not what's likely and what the other e-mails

 8 may say, but an e-mail from Ms. Wetzel to Ms. Rosen,

 9 how would that reflect her thoughts and impressions?

10      MR. STRUMWASSER:  How about if Ms. Rosen writes

11 and says, "I'm trying to investigate whether to allege

12 this in the complaint and the accusation.  Do you have

13 any information about it?"  And she writes back and

14 says, "Yes, here is the information you've requested."

15      MR. VELKEI:  Her writing back with that

16 information is not work product protection.  It's not

17 Ms. Rosen's thoughts and impressions, and at a minimum,

18 that should turned over.

19      THE COURT:  So I believe this document was

20 actually turned over in a different iteration.

21      MR. STRUMWASSER:  I mean, I think categorically a

22 non-attorney responding to an attorney in a manner that

23 divulges the question that the attorney asks remains

24 work product under otherwise work product

25 circumstances.



16581

 1      MR. VELKEI:  Do you have a case, Mr. Strumwasser,

 2 that says that?  Because I can't seem to find one.

 3      MR. STRUMWASSER:  You know, it's an unremarkable

 4 proposition, Mr. Velkei.

 5      MR. VELKEI:  Unremarkable.

 6          Sorry, your Honor.

 7      THE COURT:  You can get somebody to change -- to

 8 order me to do otherwise.

 9          But I believe -- Mr. Gee, am I wrong that this

10 with a different cover was actually turned over to

11 them?

12      MR. GEE:  Which --

13      THE COURT:  You want to come up here?

14      MR. GEE:  -- Bates number are we talking about?

15      THE COURT:  It's 1823 through 1860.

16      MR. GEE:  I don't believe so.

17      THE COURT:  Okay.

18      MR. GEE:  This was a document that we requested

19 the CMA send us -- or these were documents.

20      THE COURT:  All right.  Let me think about it.

21      MR. VELKEI:  Your Honor, what I may suggest, if

22 it's okay with the Court, we can sort this, the

23 privilege log.  So we can put these are the documents

24 that are from a CMA non-lawyer to the CDI.  These are

25 the documents from the CMA lawyer to the CDI.
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 1          It seems to us, in those categories, there's

 2 got to be a lot of stuff that doesn't include thoughts

 3 and impressions of the CDI lawyer.  So perhaps what I

 4 can do is, if it's okay with the Court, tomorrow

 5 morning I will submit to the Court those tranches

 6 organized in that way and would ask that maybe we

 7 revisit some of those documents.

 8      MR. STRUMWASSER:  You Honor, we have the

 9 principles; we have the ruling.  I don't think it's

10 fair for PacifiCare to impose on either your Honor or

11 us, the review of their categorization.  If they want

12 to go ahead and present buckets to a reviewing

13 tribunal, they can do that.  But I think we're done

14 now.

15      THE COURT:  My only question -- and this was

16 before I asked Mr. Gee if there were some documents

17 that we could redact that could then be turnover.

18      MR. GEE:  We looked through it, and honestly, your

19 Honor, I personally reviewed this set of documents at

20 least three times.  I know your Honor has reviewed it

21 twice at least.  And it's just -- enough is enough.

22      MR. STRUMWASSER:  Your Honor, I just want to make

23 it clear.  The documents that he is now referring to

24 were sent to us during this trial when there was a

25 witness on the stand.  It's not hard to understand why
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 1 this was requested and how it fits into the attorney's

 2 work product.

 3      MR. VELKEI:  Listen, I think we're talking in a

 4 vacuum.  I'm going to push a button and sort it by --

 5      THE COURT:  I'm going to let him push a button and

 6 sort it.  I don't care.

 7          At this point, I'm going to keep these

 8 separate.  I'm still not sure how do it physically, but

 9 I'm going to keep it separate.  If you need this

10 document -- you know what?  That's another thing.

11 These are not marked, right, as a -- as an exhibit, as

12 a whole?

13      MR. GEE:  I don't --

14      THE COURT:  So I think we should probably do that

15 so that you can request it if you need it.

16      MR. KENT:  Thank you, your Honor.

17      THE COURT:  And that would be 990.

18      MR. GEE:  Perhaps we make it part of 964.

19      THE COURT:  I don't have a problem with that, 964

20 is the log.

21      MR. KENT:  Why don't we do it separately.

22      THE COURT:  Separately?  990 are the documents

23 that are not turned over.  They're either irrelevant or

24 attorney work product.

25          (Department's Exhibit 990 marked for
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 1           identification)

 2      MR. STRUMWASSER:  Your Honor, may I suggest that

 3 we have some other marking on these, because all of the

 4 other things that are in envelopes all of the parties

 5 are entitled access to.  It's just the public that

 6 isn't.

 7      THE COURT:  Right.

 8      MR. STRUMWASSER:  So this one should be indicated

 9 as "Court Only."

10      THE COURT:  Okay.  I don't even know if can I get

11 it in an envelope.

12      MR. KENT:  We can bring a bigger one.

13      THE COURT:  Again, it looks like more documents

14 than it is.  They're iterations.  It's a lot of

15 documents.  I'm not pretending it isn't.  But it's not

16 as much as you think it is.

17      MR. VELKEI:  Thank you, your Honor.

18          Could I make one more point, your Honor, about

19 the length of the trial and things sort of going off in

20 a lot of different directions.

21          At the risk of being incendiary -- I always

22 preface now.

23      MR. STRUMWASSER:  A risk you are not reluctant to

24 exhume.

25      MR. VELKEI:  I do try to pick my battles.
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 1          The reason this case has taken so long, your

 2 Honor, is not us.  It's the Department.  I pride myself

 3 on being efficient in terms of going through

 4 cross-examinations.  I give the example of

 5 Mr. Lippincott.  Our direct was an hour.  He's been on

 6 the stand now for eight days.

 7          And I can't think of -- I looked back and

 8 couldn't find one alleged violation that's tied to

 9 EPDE.

10      THE COURT:  So with all due respect, it's their

11 burden of proof.

12      MR. VELKEI:  I'm just saying in terms of what's

13 taking so long, your Honor.

14      THE COURT:  I know.

15      MR. VELKEI:  I feel like when we're trying to get

16 stuff for our theory, the Department takes the

17 position, "Well, we've taken too long already.  We need

18 to bring this to a close."  Well, we've taken a lot of

19 time with the Department's theories.  And you know, I

20 just don't want that to become our issue is really the

21 point of this, your Honor.

22      THE COURT:  Well, I know.  I guess.  With a

23 showing of good cause, we can do days in May.  But it

24 has to be a showing of good cause.  And I -- you know,

25 that we couldn't do it sooner.  And if there's some
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 1 outstanding things and they don't turn up or something

 2 like that -- it just completely depresses me.

 3      MR. VELKEI:  Understood.

 4      MR. KENT:  We're going to get this case completed.

 5 There may be a couple things hanging out there, such as

 6 the UCs.  And I raised that with you several weeks ago.

 7      THE COURT:  And that would be a possibility of a

 8 good cause, to put over one little piece into May.

 9 Also, I have to say, last year we jumped the gun by not

10 having anything in April.

11          And now that it looks like that's a looming

12 possibility, I may be more willing to be aggressive

13 about not taking all of April out of the play.

14      MR. STRUMWASSER:  Let's don't even think about

15 that, your Honor.  First of all, the parties are

16 working on a process for getting your Honor the expert

17 testimony.  We're all going to be really busy in March,

18 April, and May.  So I don't think that we're going to

19 need that in order to keep ourselves interested.

20      THE COURT:  If you need one day, say, in April to

21 finish somebody we couldn't get done for good cause,

22 I'm not totally opposed to doing that, especially if

23 it's -- you know, if we can work out a specific day.

24      MR. VELKEI:  And your Honor, I don't think that

25 will be a problem.  I was really directed to sort of
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 1 additional lines of inquiry or issues we were trying to

 2 bring in because I think it's not going to be a

 3 problem, save for the UCs or a few other things, in

 4 getting this done by the 17th.

 5      THE COURT:  I find it -- maybe depressing isn't

 6 the right word, but that we have to have Mr. Bugiel

 7 back.

 8      MR. VELKEI:  I do too.

 9      MR. KENT:  Well, I'm sure Bugiel probably is more

10 depressed.

11      THE COURT:  I don't know.  Where is he coming

12 from.

13      MR. KENT:  Omaha, I believe.

14      THE COURT:  He's possibly okay with that.

15      MR. VELKEI:  After five times he's not okay.

16      THE WITNESS:  I don't think he can get a non-stop

17 anymore.  It's not an easy trip.

18      MR. GEE:  It wasn't our preference to call him

19 back either.  We received a declaration.  They produced

20 a number of new documents.

21      MR. VELKEI:  We were asked to do that.

22      MR. GEE:  And we're working our way through that

23 now.  And that's what it is.

24      THE COURT:  So we're starting at 10:30 tomorrow.

25 We're going to try and do some more document shuffling
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 1 tomorrow?

 2      MR. KENT:  The CDI -- the order on the spoliation

 3 motion.  We'll bring the two competing versions.

 4 They're both very short.  And the issue is in I think

 5 one paragraph.

 6      MR. GEE:  I think we've narrowed it to two

 7 discrete issues.

 8      THE COURT:  Okay.  We'll do that 10:30 tomorrow.

 9 Go off the record.

10          (Whereupon, the proceedings recessed

11           at 3:18 o'clock p.m.)

12
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 4 Reporter of the State of California, duly authorized to
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10 transcription of said proceedings.
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 1 Wednesday, February 16, 2011        10:37 o'clock a.m.

 2                         ---o0o---

 3                   P R O C E E D I N G S

 4      THE COURT:  This is on the record.  This is before

 5 the Insurance Commissioner of the State of California

 6 in the matter of PacifiCare Life and Health Insurance

 7 Company.  This is OAH Case No. 2009061395, Agency

 8 No.  UPA 2007-00004.  Today's date is February 16th,

 9 2011.

10          Respondent is present in the person of?

11      MR. KENT:  Leslie Carter.

12      THE COURT:  Leslie Carter.  It's been a while.

13          And we're going to discuss the order on the

14 destruction of evidence, correct?

15      MR. GEE:  Yes.

16      THE COURT:  Okay.

17      MR. GEE:  And would your Honor like to mark these

18 documents?

19      THE COURT:  Sure.  I can do -- the third document,

20 the letter dated February 3rd, 2011, is that to be the

21 same --

22      MR. STRUMWASSER:  I don't know that we need to put

23 that in.

24      MR. GEE:  This is something we're discussing.

25      MR. STRUMWASSER:  We're not going to talk about
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 1 that.

 2      THE COURT:  That's different.

 3      MR. KENT:  What I propose is that we take the

 4 three documents, and you can mark them as a single

 5 exhibit so we keep track of what we're talking about.

 6      MR. GEE:  I mean, except that one of the proposed

 7 orders comes from PacifiCare, one comes from us.  And

 8 it's just going to be a little confusing all as one

 9 exhibit.  I think and they're not numbered in any way

10 which we can identify them.

11      MR. STRUMWASSER:  And the parties are still

12 talking about the letter contents.  I don't think

13 there's anything we can do with it today.

14      THE COURT:  This is about a different issue or

15 same issue?

16      MR. KENT:  No.  It is part and parcel of the same

17 thing.  As the Court ordered a forensic exam of

18 Nicoleta Smith's computer, the -- at the end of the

19 hearing, there's some colloquy about what exactly would

20 that mean.

21          We proposed that we would do a letter

22 suggesting a methodology and a vendor.  And we've done

23 that.

24      MR. STRUMWASSER:  And we have submitted it to our

25 IT people, who have not yet gotten back to us.
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 1      THE COURT:  Okay.  Why don't we mark as 991, the

 2 proposed order by the Department and, as 5491, the

 3 proposed order from PacifiCare and the letter with the

 4 understanding that the letter isn't complete yet, and

 5 we might have to add another number for the other side.

 6      MR. GEE:  And the 991 is the red-lined version,

 7 your Honor.

 8      THE COURT:  Right.  And 990 --

 9      MR. GEE:  Oh, the CMA documents, your Honor, that

10 were not turned over.

11      THE COURT:  That's right.  So 991 is --

12          (Department's Exhibit 991 marked for

13           identification)

14          (Respondent's Exhibit 5491 marked for

15           identification)

16      THE COURT:  Okay.  So what are the issues?

17      MR. KENT:  The three issues, one is for the

18 parties to agree or agree to disagree on the forensic

19 examination.  And I understand that's still being

20 considered.

21          I'd asked that we have just some understanding

22 about what CDI thinks is the timeline for that because

23 obviously we can't start the process until we have an

24 agreement on that.  And we were interested in starting

25 that process.



16597

 1      THE COURT:  Okay.  So when do you think that's

 2 going to happen?

 3      MS. ROSEN:  I think easily by the end of the week.

 4      MR. STRUMWASSER:  End of next week or this week?

 5      MS. ROSEN:  This week.

 6      MR. STRUMWASSER:  I don't think she's going to

 7 get --

 8      MR. GEE:  Can we say middle of next week?

 9      THE COURT:  So next week is February 23rd.  Shall

10 we say February 23rd?

11      MR. GEE:  Sure.  And perhaps we can commit to

12 responding to PacifiCare by the 23rd, and if we have

13 issues, we can raise it at the 24th hearing that we're

14 having with all the other --

15      MR. KENT:  That's fine.  What we attempted to do

16 is provide a very vanilla protocol and, as far as we

17 know, a very neutral vendor, third party vendor.

18      THE COURT:  Okay.  So we'll hear back from you by

19 February 23rd, '11.  So that's one issue.  What are the

20 other --

21      MR. KENT:  All right.  The other, twofold.  And

22 perhaps if I could direct the Court's attention to

23 Paragraph 3 on the two proposed orders.

24      THE COURT:  Okay.  So how are 1 and 2 -- 1 is the

25 vendor.
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 1      MR. GEE:  I think we're okay with 1 and 2.

 2      MR. KENT:  On 1 and 2.  And for the record and for

 3 the Court's edification, we did a proposed order.  CDI

 4 came back with a red-lined version.  Their red-line

 5 changes to the first paragraph we find acceptable.

 6 There are no changes the second.

 7          The third paragraph is where we have two

 8 issues.

 9      THE COURT:  Okay.

10      MR. KENT:  And the issues simply are the breadth

11 of the order that the Court would issue in terms of

12 CDI's obligation to maintain responsive or potentially

13 responsive documents.  And the second is the list of

14 CDI personnel who would be subject to that.

15          Where we started on the second issue was we

16 went back to a CDI witness list from late 2009 just

17 before we started the hearing.  And there was a list

18 between a half dozen and a dozen folks -- and that's

19 just recollection -- of CDI people on their own witness

20 list, and we proposed that.  They came back with a

21 list.

22          The delta between the two positions is five

23 people, Elaine Dinius-Belotti, Mansour Salahu-Din, Alex

24 Simmons, Sherwwod Girion, and Steve Poizner.  We had a

25 short conversation before this hearing, counsel did.  I
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 1 think that CDI had a proposal on Mr. Poizner which we

 2 think is going in the right direction but doesn't go

 3 far enough.  And then we agreed that, as to

 4 Mr. Salahu-Din, we could take him off the list.

 5 His involvement, at least as far as we know, was, if

 6 not exclusively, primarily prior to the close of the

 7 merger.

 8      MR. GEE:  He's also a CDI attorney.

 9      THE COURT:  Yes, he's appeared here before at OAH.

10      MR. KENT:  So we're down to Ms. Dinius-Belotti,

11 Mr. Simmons, Mr. Girion and Mr. Poizner.  The second --

12 and perhaps we should just go to that issue and see if

13 we can resolve that.

14      THE COURT:  All right.  I don't remember the first

15 two.

16      MR. KENT:  They were both involved in the market

17 conduct exam in 2007.

18      MR. GEE:  And that's our point, your Honor.  These

19 are people who haven't been centrally involved.  They

20 haven't testified, obviously.  There's no request to

21 have them testify with the exception of Mr. Poizner.

22 And there's just no evidence of any issue that would

23 lead to a requirement that their hard drives would have

24 to get a forensic analysis of.

25          And that, I understood, was the reason behind
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 1 this order to begin with, was that these are files that

 2 have already been searched, copied, and produced from.

 3 And Mr. Kent wanted to, in addition to those steps, in

 4 the chance that further evidence comes up that shows

 5 that we need to do analysis of these people's hard

 6 drives, then we have them available.

 7          But for these people, there's nothing in the

 8 record, there's no indication that that would ever come

 9 to fruition.

10      MR. KENT:  Well, from our perspective, that's

11 really putting the cart before the horse.  The purpose

12 here is to -- what we think should have been done at

13 the very beginning or actually before this case began.

14 An appropriate litigation hold should have gone out

15 within CDI to people who either were involved or

16 potentially had responsive documents.

17          This seeks to just, in a pretty surgical way,

18 do what should have been done before.  If Mr. Gee is

19 saying that these people, their documents have already

20 been searched and everything responsive obtained, then

21 there's absolutely no burden, no issue from our

22 perspective.

23          We're just asking that, based on what has

24 transpired in this case so far about document

25 destruction, that these folks, who clearly were
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 1 involved in a material part of the underlying factual

 2 scenario, that their documents be preserved.  This all

 3 should have happened early on.  We're not asking for a

 4 whole lot.  We don't see why they shouldn't be on this

 5 list.

 6          The other thing, too, is these two individuals

 7 in particular worked directly with -- well, these two

 8 individuals may have had communications with Ms. Smith,

 9 who was heavily involved in that same time period.

10 When we get through the forensic exam of Ms. Smith's

11 computer, that may raise issues, questions which will

12 cause us to ask for these other folks to have their

13 computers looked at.

14          But right now all we are --

15      THE COURT:  So that's just to preserve their

16 computers.

17      MR. GEE:  The hard drives.

18      THE COURT:  So what's the problem with that,

19 honestly?

20      MR. GEE:  It's out of the ordinary practice.

21 We've already scanned their hard drives and copied them

22 and produced from them.  And that is our

23 representation, and that is what happened with these

24 people.

25          So an order of this kind is unnecessary, to
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 1 say, "Do everything necessary to preserve these hard

 2 drives."  We've preserved them.  We've produced the

 3 documents.  We have the documents on file, and we've

 4 produced from them.

 5      MR. STRUMWASSER:  Also --

 6      MR. GEE:  It's not interrupting when it's this

 7 side of the --

 8      THE COURT:  I see.

 9      MR. STRUMWASSER:  These two people did not -- were

10 not with Ms. Smith.  They run the market conduct side.

11 These were examiners who went out into the company at

12 some point during the market conduct exam.  That's all

13 their involvement has been.

14      THE COURT:  I just don't see the problem with

15 preserving their hard drive.  What's the problem with

16 doing that?  I'm not going to necessarily ever issue an

17 order to do anything with it, but I don't see any

18 problem with preserving it.

19      MR. GEE:  Maybe this is now getting to Mr. Kent's

20 second issue with it.  If that is the -- if the order

21 is to preserve their hard drives in the event that

22 their computers get replaced, then I think we can

23 understand that, and that's a burden we can bear.

24      THE COURT:  Okay.

25      MR. GEE:  But the language that they propose is
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 1 much broader than that.  It's just "do everything

 2 necessary."  And I don't think your Honor would be

 3 surprised that my fear is a broad order like that is

 4 going to be interpreted differently by both parties.

 5          The language that we replaced, that we

 6 red-lined was taken directly out of Mr. Kent's request.

 7 I tried to track exactly what he requested in the

 8 transcript.

 9      THE COURT:  Okay.

10      MR. GEE:  And that's an order that we can

11 understand, and that's an order that we can comply

12 with.  This "do everything necessary" that they've

13 proposed is just -- it's vague, and it's unnecessary.

14      THE COURT:  "...will take reasonable steps

15 necessary to preserve," is that a problem?

16      MR. GEE:  That's something that we feel we've

17 already done in the initial scanning and production

18 from.

19      MR. KENT:  From our perspective, your Honor, if

20 reasonable steps had been taken when they should have

21 been taken, when --

22      THE COURT:  I don't want to argue the whole thing

23 all over again.

24      MR. KENT:  I know.  But we're not asking for a

25 whole lot.  We're just saying that however -- we've
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 1 heard documents have gone missing for different

 2 reasons: that they were deleted, that hard drives were

 3 wiped out, that physical documents were thrown away.

 4 We just want what is typical in really virtually any

 5 case -- administrative, civil, federal -- in this day

 6 and age that the just reasonable steps be taken so

 7 documents that are potentially responsive don't go

 8 missing.

 9          I think it would be pretty embarrassing that,

10 if there's some witness who's testified or there's some

11 development in this case that we find out there's yet

12 another witness who doesn't have documents that should

13 have had documents on the CDI side and we don't have --

14 and we have not had an order which just asks them to

15 take reasonable steps to preserve things, then that's a

16 real hole, and that's really an unfairness.  And I

17 can't see what the burden is.

18      THE COURT:  So what is the difference between

19 their wording, "The suspension of this policy shall

20 stay in effect for 30 days after the final

21 decision...those persons whose computer hard drives are

22 subject...immediately suspend...to wipe the" -- what is

23 it that you want in addition?

24      MR. STRUMWASSER:  If it's just we take out these

25 people's hard drives and put them in a file cabinet,
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 1 that's a doable thing, in which case it should say,

 2 "Shall preserve the hard drives of the personal

 3 computers of these people."

 4      MR. GEE:  Yes.

 5      THE COURT:  Okay.

 6      MR. KENT:  Our competing language is the first

 7 sentence of our Paragraph 3 that we're asking that they

 8 suspend --

 9      THE COURT:  They're saying that too.

10      MR. KENT:  Well, they're limiting it to just the

11 hard drives, and we've heard different scenarios

12 whereby potentially responsive documents have gone

13 missing, have been destroyed -- whether they were

14 deleted, whether they were thrown away.  We're just

15 asking that we -- I should take a step back.

16          We don't know how CDI maintains their

17 documents.  We don't have a clear view into their

18 document maintenance policies.  We're just asking as a

19 general proposition that they be asked, i.e., ordered,

20 to simply stop doing things that cause responsive

21 documents to go away or take reasonable steps to

22 suspend policies the result of which is responsive

23 documents are destroyed.

24      THE COURT:  Okay.  I'm -- I don't have a problem

25 with that.  But you're trying to limit it to 30 days
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 1 after the final decision.  That's what it looks like to

 2 me.

 3      MR. KENT:  Right.  And that's a problem too for

 4 us.  We think it should go away after the case is

 5 final, however and whenever it becomes final.

 6      MR. GEE:  Then they have to get an order from

 7 someplace else at that point.

 8      THE COURT:  Right.  I lose jurisdiction.  So I

 9 think that's fine.  So I'm happy to add the "stay in

10 effect until 30 days after the final order."

11      MR. KENT:  Can we just then put in a caveat

12 that -- so that it's clear that we have a window of

13 opportunity to seek appropriate relief at another

14 level?

15      THE COURT:  Sure.

16      MR. STRUMWASSER:  That's what the 30 days are.

17      MR. KENT:  Well, 30 days, you know, there are

18 different scenarios where it might take 30 days for a

19 document to get filed and a case opened up somewhere.

20      MR. STRUMWASSER:  That's what -- that's how we do

21 all these things.  That's how much time they're going

22 to have for a stay order.

23      THE COURT:  I mean, I lose jurisdiction.  It

24 doesn't help any, so there's really not a lot I can do.

25 I mean, we can make it a little -- if -- so even if the
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 1 Commissioner decides to wait the 100 days and make it

 2 go into effect in that way, it's still 30 days after

 3 that.

 4      MR. STRUMWASSER:  And it doesn't go into effect

 5 automatically.  There is no deemer.

 6      THE COURT:  Yes, there is.  If he doesn't take

 7 action in 100 days, it goes into effect, whatever the

 8 decision is.

 9      MR. GEE:  So it would be 30 days after that point.

10      MR. KENT:  Can we put it out to 90 days?

11      MR. STRUMWASSER:  No jurisdiction.

12      THE COURT:  What can I do in 90 days?  After

13 there's a final order submitted, it goes into effect 30

14 days after.  I don't have jurisdiction anymore.  They

15 have to order it back to me or some other court has to

16 order it back to me or something.  I don't have

17 jurisdiction anymore.

18      MR. KENT:  I think if you issue an order today

19 while you do have jurisdiction, it's binding on the

20 parties in some way.

21      THE COURT:  I cannot extend my jurisdiction.  I am

22 totally sure of that.  They won't let me do that.  As

23 much as I may like to --

24      MR. KENT:  All right.  I understand.  I was going

25 to help you out.
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 1      THE COURT:  I thought it was good.  But, no, I

 2 think this is fine.  So I'm willing to add that in.

 3 And we're adding the names that you asked, except for

 4 Mr. Salahu-Din?

 5      MR. KENT:  The names -- it's the names less

 6 Mr. Salahu-Din's.  So it would be Dinius-Belotti, Alex

 7 Simmons, Mr. Girion and Mr. Poizner.

 8      MR. STRUMWASSER:  And as to Poizner, our position

 9 is we'd like to have this question revisited after the

10 motion to quash.

11      THE COURT:  Okay.  Let's leave Poizner off for

12 this.  And Ms. Rosen is in here anyway.  So let's put

13 off Poizner as part of the other --

14      MR. KENT:  As I understood that, CDI was in

15 agreement with putting Mr. Poizner on now with the

16 understanding that it would be one of the issues that

17 is revisited when we have the hearing.

18      MR. STRUMWASSER:  That was what I said.

19      MR. KENT:  So there is an interim hold.

20      THE COURT:  And the issues as to what -- I think

21 you can -- I'm happy to add to the hard drives "and any

22 other computer components"; is that all right?

23      MR. STRUMWASSER:  "Of his or her computer"?

24      MR. GEE:  Of the computers of these individuals.

25      THE COURT:  That's what I asked, the other



16609

 1 components that you were suggesting.  Okay?  And I

 2 think that should make it work.

 3      MR. KENT:  Unless there's documents that only

 4 exist in hardcopy.

 5      MR. GEE:  These are documents that we've swept and

 6 produced from.

 7      THE COURT:  I think we have to accept that this

 8 order has to do with something else.  This is about the

 9 computers, right?  And is there another -- that's it?

10      MR. KENT:  I believe that's it.

11      THE COURT:  4 and 5 are fine.

12      MR. GEE:  Yes.

13      MR. KENT:  4 and 5 are fine.

14      THE COURT:  Who wants to submit the order for me

15 to sign?

16      MR. GEE:  We'll give you a -- since it was our

17 draft and with these edits.

18      THE COURT:  And make sure that they agree with it.

19      MR. GEE:  Of course.

20      THE COURT:  And then we are going to revisit the

21 other issue about the forensic expert by the 23rd?

22      MR. GEE:  Yes.

23      MR. STRUMWASSER:  It's the protocol for the

24 forensic analysis.

25      THE COURT:  All right.  Anything else on this one?
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 1      MR. KENT:  I don't believe so, your Honor.  You

 2 want to take a couple minutes?

 3      THE COURT:  Sure.

 4          (Recess taken)

 5          (Mr. Do and Mr. Velkei are now present)

 6      THE COURT:  Who is calling the witness?

 7      MR. VELKEI:  Your Honor, Respondent PacifiCare is

 8 calling Ms. Aileen Wetzel to the stand.

 9      THE COURT:  We're back on the record.  Ms. Wetzel

10 if you can come forward, please.  Hello.

11          (Witness sworn)

12                      AILEEN WETZEL,

13          called as a witness by the respondent,

14          having been first duly sworn, was examined

15          and testified as hereinafter set forth:

16      THE COURT:  Please be seated.  Please state your

17 first and last name, and spell them both for the

18 record.

19      THE WITNESS:  Aileen Wetzel, A-I-L-E-E-N.  Last

20 name is spelled W-E-T-Z-E-L.

21      THE COURT:  Thank you.

22          Go ahead.

23             DIRECT EXAMINATION BY MR. VELKEI

24      MR. VELKEI:  Q.  Good morning, Ms. Wetzel.  How

25 are you today?
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 1      A.  Good morning.  Fine, thank you.

 2      Q.  Have you ever testified before?

 3      A.  No, I have not.

 4      Q.  Have you ever been deposed?

 5      A.  No, I have not.

 6      Q.  It may make sense -- I don't know if your

 7 lawyer had an opportunity to share some thoughts on how

 8 this process works.  But let me just go through them.

 9 If you already know, you can cut me off and say you've

10 got it covered.

11          I just want to make sure -- the court reporter

12 needs to take down everything we're saying.  So give me

13 an opportunity to finish my question, even though you

14 may know and probably know where I'm going.  And then

15 just make sure and provide audible responses -- yes,

16 no -- as opposed to shaking or head or something like

17 that.

18          This is not a marathon, so if at any point you

19 need to take a break, just let the Court know,

20 obviously, or myself.  The only thing I would ask is,

21 if we're in the middle of a question, that you answer

22 that question first before we do that.  If there's a

23 question you don't understand, just let me know, and

24 I'll be happy to rephrase for you.  Okay?

25      A.  Okay.
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 1      Q.  All right.  Terrific.

 2          We've had a practice over the last six months

 3 of providing each other with CVs to sort of expedite

 4 the process of understanding your background

 5 information.  You may not have known about that.  But

 6 let me just ask you, do you happen to have a CV with

 7 you with respect to your professional --

 8      A.  No, I don't have one.  I didn't know that I

 9 was required to bring one.

10      Q.  Not a problem.  So I'd like to spend a little

11 bit of time, then, if we can, on your background.  Did

12 you graduate from university?

13      A.  Yes, I did.  I graduated from the University

14 of Washington with at Bachelor's and from University of

15 Southern California with a Master's degree in

16 communications management.

17      Q.  When did you graduate from the University of

18 Washington?

19      A.  1987.

20      Q.  Same year that I graduated.

21          And then when did you obtain your Masters?

22      A.  It was in 1989.

23      Q.  Forgive me.  Again, what was the Master's that

24 you obtained?

25      A.  It was in communications management.
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 1      Q.  And just by way of background, did you go

 2 straight from your Bachelor's degree to your Master's

 3 degree at USC?

 4      A.  I did.  I graduated early from University of

 5 Washington and went straight into my Master's program.

 6      Q.  All right.  Terrific.  What is your first work

 7 experience post graduating from University of Southern

 8 California?

 9      A.  Actually, while I was still in school -- I was

10 going to school at night.  And my first job was

11 administrative assistant with an advertising firm for

12 about six months.

13      Q.  Once you obtain your Master's degree, in

14 communications, what was your professional -- what

15 professional engagements did you undertake at that

16 time?

17      A.  I started working in healthcare for hospitals.

18 I started out as a director of managed care and

19 director of marketing for hospitals and stayed with the

20 hospital industry for approximately the next ten years.

21      Q.  Did you stay in the hospital industry in that

22 capacity as -- did you say director of marketing?

23      A.  When I first started, I was director of

24 marketing and director of managed care.  But over the

25 years, I kind of honed my expertise in managed care and
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 1 managed care contracting.  So probably from early 1990s

 2 my sole focus was on managed care issues and managed

 3 care contracting.

 4      Q.  Would it be fair to say, then, that your

 5 specialty in the healthcare area would be managed care

 6 and managed care contracts?

 7      A.  You could characterize it as that, yes.

 8      Q.  What was the first hospital that you joined?

 9 What was the name of that hospital?

10      A.  Charter Hospital.

11      Q.  Where is that located?

12      A.  At the time, it was located in Torrance,

13 California.

14      Q.  Did you stay with Charter Hospital for that

15 entire ten-year period?

16      A.  No, I did not.

17      Q.  When did you switch jobs?

18      A.  It was about a year after that.  I moved to

19 San Diego and took a job with what was then known as

20 NME or National Medical Enterprises.

21      Q.  How long were you with NME?

22      A.  I stayed with them until 1993.

23      Q.  So if you could walk me through that.  So that

24 would be, when did you start with them?  What year was

25 that?
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 1      A.  I started with them -- it would have been in

 2 19 -- I'm try to think here, 1990 and then until about

 3 1993.

 4      Q.  Just by way of clarification, when we talked

 5 about your specialty being in managed care and managed

 6 care contracts, could you, for the record, just -- when

 7 you say that, what do you mean by that?  What do you

 8 mean by "managed care"?

 9      A.  It encompasses a lot of things: payer

10 relations, working with the healthcare companies.  I

11 had worked on the provider side for hospitals in fourth

12 position.  I was primarily responsible for negotiating

13 contracts with HMOs, PPOs, and governmental payers for

14 payments to physicians -- so negotiations, payer

15 negotiations.

16      Q.  So when you say "managed care,"

17  you don't mean limited to HMO.  You're encompassing

18 within that definition both HMO and PPO?

19      A.  Correct.

20      Q.  So you were with NME from 1990 to 1993.

21      A.  Mm-hmm.

22      Q.  Could you just describe juror responsibilities

23 while you were there?

24      A.  I was the director of managed healthcare for

25 National Medical Enterprises.  And I was also, at the
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 1 time, the senior director of managed care for the

 2 Northern California facilities.  So there were about 11

 3 facilities where the directors of managed care reported

 4 to me as the senior managed care director for the

 5 region.

 6      Q.  Okay.  And were you based in Northern

 7 California?

 8      A.  I was.

 9      Q.  Do you think there is a difference between the

10 Northern California market and the Southern California

11 market for providers?

12      MR. STRUMWASSER:  Objection, vague, overbroad,

13 irrelevant.

14      THE COURT:  I'll allow it as preliminary.

15          If you have an answer.

16      THE WITNESS:  It's largely the same.  There's a

17 lot more medical groups and IPAs within the Southern

18 California market than there are in the Northern

19 California market but largely the same issues.

20      MR. VELKEI:  Q.  So fair to say there's a greater

21 concentration within the provider market in Northern

22 California as opposed to Southern California?

23      A.  No.  I would say otherwise.  I would say that

24 there's a greater concentration of providers, in terms

25 of physicians, in the Southern California market.
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 1      Q.  Maybe I misspoke.  So there are less providers

 2 in Northern California than Southern California?

 3      A.  I would assume so, yes.  I don't know the

 4 exact answer for that.

 5      Q.  I'm not asking for exact.  I'm just trying to

 6 get your best estimate.

 7          And just by way of reference, I don't want you

 8 to guess or speculate.  And if you are, just let me

 9 know, "I have to guess or speculate to answer your

10 question."  Then we can move on.

11          So you know, we're talking about issues that

12 occurred several years ago.  We're just looking for

13 your best estimate and best recollection.  Okay?

14          So if you could -- were you the senior

15 director of managed care for the northern facilities

16 the entire time you were with NME?

17      A.  No.  I was promoted to that position after I

18 had been with the organization about one year.

19      Q.  Did you retain that title through the rest of

20 your tenure at NME?

21      A.  I did.

22      Q.  And just generally, if you could describe your

23 responsibilities in that capacity.

24      A.  I was responsible for one facility, one

25 hospital, negotiating their contracts.  But I was also
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 1 the leader of or the manager of the directors of

 2 managed care at each of ten hospitals that were in the

 3 northern region for National Medical Enterprises.

 4          And what that meant is that I trained those

 5 individuals.  I went out and did site visits with them

 6 and educated them about managed care issues, about

 7 managed care contracting, how to analyze a contract,

 8 how to review a contract.  And as the lead or the

 9 senior director, they would come to me if they had any

10 inquiries or problems in their specific market.

11      Q.  Were you involved in negotiating the contracts

12 for the various facilities?

13      A.  Only for the facility -- specifically for the

14 facility that I was based at.

15      Q.  Got it.  Okay.  After 1993, where did you go

16 next?

17      A.  1993, I went to Texas.

18      Q.  And where did you go in Texas?

19      A.  I went to the Houston area.  And I was

20 recruited down there, again, by Charter Hospital as a

21 regional director of managed care over two facilities

22 in the Houston area.

23      Q.  Regional director.  Did your responsibilities

24 go outside of Texas?

25      A.  No.
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 1      Q.  With regard to your position at -- were you

 2 back at Charter Hospitals?  Am I understanding

 3 correctly?

 4      A.  I was.

 5      Q.  So in your responsibilities as regional

 6 director of managed care at Charter Hospital and your

 7 responsibilities as senior director of managed care at

 8 NME, did you have any regulatory responsibilities?

 9      A.  No.

10      Q.  So fair to say there was no interface between

11 you and regulators in either California or Texas during

12 those periods?

13      A.  That's correct.

14      Q.  Okay.  So how long were you with Charter

15 Hospital as a regional director of managed care in

16 Texas?

17      A.  Just under two years.

18      Q.  All right.

19      A.  At which time, I went to work for Columbia

20 HCA, which I don't believe is in existence anymore.

21 But Columbia HCA managed 19 hospitals in the greater

22 Houston area.  And I was based at one in southeast

23 Houston.

24      Q.  So you were just responsible, then, for

25 management of one hospital at Columbia HCA?
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 1      A.  Well, my duties -- I had two different roles

 2 at that facility.  I was the director of managed

 3 healthcare as well as my responsibilities when I was

 4 hired on was to organize and to basically found one of

 5 the first physician hospital organizations in the state

 6 of Texas.  So it encompassed about 30 -- or 300

 7 physicians that we brought together to be able to

 8 negotiate contracts.

 9          And I pulled them together, organized the

10 organization and negotiated contracts on their behalf.

11      Q.  Okay.  And what is a physician hospital

12 organization?

13      A.  It's kind of an extinct beast these days, but

14 at the time, it was where the hospital and independent

15 physicians, physicians in practice independently in the

16 market, would come together and, at the time, were

17 actually allowed to jointly negotiate or collectively

18 negotiate with managed care organizations underneath

19 that same umbrella.

20          So I would go to the health plan or to the

21 insurance company representing 300 physicians as well

22 as the hospital and negotiate the contract on their

23 behalf.

24      Q.  Okay.  How long were you with Columbia HCA?

25      A.  I was with them until 1997 at which time I
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 1 went to work for a physician practice management

 2 company called Integrated Orthopedics.

 3      Q.  And before we go there, let me just close the

 4 loop on your time at Columbia HCA.  The name you just

 5 gave me was Integrated Orthopedics?

 6      A.  Yes.

 7      Q.  During the period 1993 to 1997, did your

 8 responsibilities change?

 9      A.  Not that I can recall.

10      Q.  Okay.  During that period of time, did you

11 ever interface with or have any regulatory

12 responsibilities?

13      A.  No.

14      MR. STRUMWASSER:  Excuse me.  I'm going to object

15 on the grounds of vagueness.  "Regulatory

16 responsibilities" as to the regulators of hospitals,

17 regulators of insurers?  What kinds of regulators are

18 we talking about here?

19      MR. VELKEI:  We're talking about any regulators in

20 the state of Texas.

21      THE COURT:  Okay.

22      MR. STRUMWASSER:  You mean, like the fire marshal?

23      THE COURT:  Well, if you had any relationships

24 with any regulators.

25      THE WITNESS:  No.
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 1      THE COURT:  She said no.

 2      MR. VELKEI:  Q.  So up until this point in time,

 3 was your sole experience limited to representing or

 4 working for hospitals as opposed to provider --

 5 physician provider groups?

 6      A.  No.  As I mentioned, I represented the

 7 hospital at the time, but I was also responsible for

 8 organizing and pulling together a provider

 9 organization, a PHO -- physician hospital

10 organization -- that represented the interest of

11 physicians.

12      Q.  Before Columbia HCA, did you have any

13 experience representing provider, groups physician

14 groups or was it solely limited to --

15      A.  No.  That was my first experience in actually

16 representing physicians on the provider side.

17      Q.  After you left Columbia HCA, you went to

18 Integrated Orthopedics; is that correct?

19      A.  Yes.

20      Q.  What is Integrated Orthopedics?

21      A.  Integrated Orthopedics is a for profit

22 physician practice management organization.  And what

23 we did, as other physician practice management

24 organizations did at the time, is we acquired and

25 managed large orthopedic practices in multiple states.
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 1          And my title or my role was I was the national

 2 director, vice president of managed care.  So I oversaw

 3 the business office functions and the managed care

 4 contract negotiation functions for multiple practices

 5 in several states.

 6      Q.  What is a physician practice management

 7 organization?

 8      A.  It's an organization that goes in and they

 9 actually physically acquire the practice and manage the

10 organizations, probably what would be equivalent to

11 today's MSO, or management service organization.  We

12 would actually run the operations of the practice.

13          So if an orthopedic group, for example, was

14 struggling, maybe having some business or operational

15 issues, they would have Integrated Orthopedics come in.

16 We would literally buy the practice, give them stock in

17 the organization.

18          And we would then, in turn, be responsible

19 for -- the individuals that practiced would stay the

20 same, but we would manage their responsibilities.  And

21 my responsibility was over the business office

22 functions as well as the contract negotiation and

23 managed care functions.

24      Q.  Okay.  Business office functions and then

25 contract negotiation and managed care functions; is
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 1 that what you said?

 2      A.  Yes.

 3      Q.  Give me one second if you would.

 4          Can you just describe what the business office

 5 functions were that you were referring to?

 6      A.  Certainly.  Essentially billing and

 7 collections.  So these were the personnel that were

 8 responsible for generating claims to third party payers

 9 and for collecting the moneys back from the parties,

10 appealing the claims if they needed to be appealed, if

11 they weren't paid appropriately -- so largely the

12 billing and collections functions within the physician

13 practice.

14      Q.  On the contract negotiation and managed care

15 functions, what would that encompass?

16      A.  I basically was totally responsible for

17 negotiating contracts on behalf of each of those

18 practices with the payers that had a market share in

19 their respective markets.

20      Q.  Did you negotiate with United back at that

21 time?

22      A.  I think at the time it was FHP, Foundation

23 Health Plan, that was in -- down in the Texas area,

24 but -- they were at one time associated with

25 UnitedHealthcare.  But not directly with United
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 1 healthcare, no.

 2      Q.  Got it.  How about PacifiCare?

 3      A.  Not that I can recall, no.

 4      Q.  Then how long were you with Integrated

 5 Orthopedics?

 6      A.  I was with them until 2000, at which time I

 7 came to work for the California Medical Association.

 8      Q.  And when you were working for Integrated

 9 Orthopedics, were you still located in Texas?

10      A.  I was.

11      Q.  And during the time that you were with

12 Integrated Orthopedics, did you have any interaction

13 with regulators within the state of Texas?

14      A.  Not that I can recall.  We didn't manage any

15 practices within the state of Texas, so I wouldn't have

16 opportunity to work with them.

17      Q.  Okay.  So you were based in Texas, but you

18 weren't managing organizations within Texas?

19      A.  Correct.

20      Q.  Did you, during your time at Integrated

21 Orthopedics, have any experience or involvement with

22 regulators outside of Texas?

23      A.  Not directly with the regulators.  We were

24 aware of the various laws that governed the payment

25 rules within the states, and I oversaw the billing
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 1 office function in terms of helping them to understand

 2 when they needed to appeal, what time frame they needed

 3 to appeal a claim, when the claims needed to be paid

 4 and so on.

 5          But in answer to your question, not directly

 6 with the regulator.

 7      Q.  Did the Integrated Orthopedics have any

 8 business in the State of California?

 9      A.  No.

10      Q.  How is it that you came to become an employee

11 of the California Medical Association in 2000?

12      A.  They actually recruited me to come back to

13 California, and I was very willing to leave Texas at

14 the time.  My family is in California, and I was

15 thrilled to return back to this state.

16      Q.  Welcome back.

17      A.  Thank you.

18      Q.  And when you said they recruited you --

19      A.  Sorry.  No offense to anybody.

20      Q.  Most of us are from California.

21          When you said they recruited you, what were

22 the circumstances that you're specifically referencing?

23      A.  I was actually contacted by a recruiter about

24 my possible interest in joining the organization.

25      Q.  So you're talking about a headhunter?
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 1      A.  Correct.

 2      Q.  So it wasn't actually the CMA that came to you

 3 and said, "Please join us"?

 4      A.  No, it was a headhunter that made me aware of

 5 the position, and it sounded exactly like what I wanted

 6 to do.

 7      Q.  Great.  And what was that position when you

 8 joined the CMA?

 9      A.  I was hired as the associate director.  And my

10 original title was associate director for managed care

11 and medical staff issues.

12      Q.  So the title was Associate Director,

13 California Medical Association, Managed Care and

14 Medical Staff Issues?

15      A.  Close.

16      Q.  All right.

17      A.  Associate Director of Managed Care and Medical

18 Staff Issues.  And at the time, I was within the Center

19 for Medical Policy -- Medical and Regulatory Policy.

20      Q.  Ms. Wetzel, how long were you in this

21 position?

22      A.  I am still in this position.  I shook loose

23 the responsibilities over the medical staff issues.

24 Our Center for Economic Services was founded or became

25 its own center about six years ago.  But my substantial
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 1 functions, my job responsibilities remained the same.

 2      Q.  Let's start, then, let's focus on the title at

 3 the time, which is Associate Director, Managed Care and

 4 Medical Staff Issues, Center for Medical and Regulatory

 5 Policy.  First of all, what was the Center for Medical

 6 and Regulatory Policy at the time?

 7      A.  It was basically what we refer to as our

 8 policy center that would make comments on proposed

 9 regulations that were coming through.  It's when I

10 first began to have my contact with the regulatory

11 entities in the State of California.

12          So basically any policy-related issues that

13 would come through related to managed care or to the

14 independence of medical staffs, those are issues that

15 would be handled by me.

16      Q.  When you say "independence of medical staffs,"

17 what do you mean by that?

18      A.  Medical staffs in the State of California are

19 true and distinct organizations, separate from the

20 hospitals, separate from control of the hospitals.  So

21 representing the physician interests in that regard.

22      Q.  I wrote down you first -- it was at that time

23 in 2000 you first began to have contact with the

24 regulators in the State of California; is that correct?

25      A.  Yes.
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 1      Q.  What would you describe the nature of those

 2 contacts at the time?

 3      A.  I testified at hearings.  I was very much

 4 involved in the implementation of the regulations for

 5 AB 1455, which is the Healthcare Providers Bill of

 6 Rights, the Unfair Payment Practices legislation which

 7 CMA had passed.  So I was very involved in development

 8 of the regulations.  I testified at hearings.

 9      Q.  When you say "testified at hearings," what

10 hearings did you testify at?

11      A.  Specifically at what was at the time the

12 result of Senate Bill 260, which is financial solvency,

13 legislation for the Financial Solvency Board.  During

14 the development of those regulations, I would

15 frequently testify on behalf of CMA at those hearings.

16      Q.  Basically advocating CMA's position on behalf

17 of its members?

18      A.  Correct.

19      Q.  You're going to have to forgive me for the ABs

20 and the SBs.  So if you could just walk me through it.

21 AB 1455, which you called the Providers Bill of Rights

22 is that the legislation that was passed in 2006, or are

23 you referring to something else?

24      A.  No.  You're referring to SB 367.  I'm

25 referring to Assembly Bill 1455, which was earlier
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 1 passed on the Knox-Keene side.

 2      Q.  Okay.  Were there parallels between 1455 and

 3 SB 367?

 4      A.  Very much so.

 5      Q.  Was the intention to have SB 367 parallel

 6 AB 1455?

 7      A.  Yes.

 8      MR. STRUMWASSER:  Vague to "parallel."

 9      THE COURT:  I'll allow it.

10      MR. VELKEI:  Q.  I'm sorry.  Your answer was?

11      A.  My answer is yes.

12      Q.  You were actively involved in both those

13 pieces of legislation?

14      A.  I was not involved in the legislation

15 specifically.  I was involved in the development of the

16 regulations that implemented the legislation.  Were

17 you -- so let me just break this down.

18          If I understand correctly, when you joined the

19 CMA, AB 1455 had already been passed by the

20 legislature?

21      A.  Yes.

22      Q.  So you then became involved in the

23 implementation of regulations associated with AB 1455?

24      A.  You got it.

25      Q.  Correct?
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 1      A.  Correct.

 2      Q.  And then, now, focusing then on SB 367 --

 3      A.  Mm-hmm.

 4      Q.  -- the other provider bill of rights, were you

 5 involved in promoting the legislation or involved in

 6 the drafting of legislation with regard to that

 7 statute?

 8      MR. STRUMWASSER:  I'm sorry.  The witness already

 9 testified the Provider Bill of Rights was the Assembly

10 bill, and the Senate bill had a different name.

11      THE COURT:  Okay.

12      MR. VELKEI:  Why don't we --

13      THE COURT:  He admitted from the getgo that he

14 wasn't going to get that right, so sustained.  Get it

15 right.

16      MR. STRUMWASSER:  We're happy to help.

17      THE COURT:  Thank you.

18      MR. VELKEI:  I'll take you at your word for now.

19      Q.  Okay.  So you tell me what we should call SB

20 367.  I don't want to step on any toes here.

21      A.  We frequently refer to it as the unfair

22 payment practices legislation.

23      Q.  So you guys don't call it the Provider Bill of

24 Rights?

25      A.  We typically refer to the regulations on the
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 1 Department of Managed Healthcare side as the Provider

 2 Bill of Rights.

 3      Q.  So is that no, you don't refer to SB 367 as

 4 the Provider Bill of Rights?

 5      A.  No.

 6      Q.  Just looking back for that title again.  I'm

 7 sorry.

 8      THE COURT:  Unfair payment practices?

 9      MR. VELKEI:  Okay.

10      THE WITNESS:  Unfair payment practices

11 legislation.

12      MR. VELKEI:  Q.  Is this legislation that's

13 codified at 790.03?

14      A.  I don't know the exact regulatory -- or the

15 exact statute number.

16      Q.  So focusing on -- I'm just going to call it

17 SB 367 for purposes of simplicity.

18          Were you involved in promoting or advocating

19 that legislation?

20      A.  I think I already testified that I was not

21 involved in the promoting of the legislation.

22      Q.  So that would be no, you were not involved,

23 Ms. Wetzel?

24      A.  No.

25      Q.  You're going to have to forgive me again.  I'm
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 1 the slow one on this side.  But I am asking the

 2 questions, and I'm not trying to be disruptive.  I'm

 3 just trying to get to the information.  So if I missed

 4 your comment earlier, please forgive me.  But I would

 5 appreciate if you would just answer the questions.

 6 Okay?

 7          So were you involved in implementing

 8 regulations with regard to the SB 367?

 9      A.  I was involved, yes.

10      Q.  What was the nature of your involvement?

11      A.  Largely internal comments, working with our

12 folks that were involved in hammering out the

13 legislation -- I'm sorry, the regulation piece of it.

14          Keep in mind, my expertise is in practice

15 management, the running of physician practices.  So

16 frequently our legislative staff and our policy staff

17 would consult with us about whether or not the

18 regulations that we were developing -- how they would

19 impact physician practice.

20      Q.  If you don't mind, I'm actually going to just

21 take some of the poster board and see if we can just

22 map out how the CMA is organized.

23          Okay.  Let me get a marker if I could.

24          Okay.  So can you sort of run me through how

25 the CMA is organized?
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 1      A.  Certainly.

 2      MR. STRUMWASSER:  Well, excuse me, calls for a

 3 narrative answer.

 4      THE COURT:  I'm going to let her do that.

 5      MR. VELKEI:  Thanks, your Honor.

 6      Q.  So we have a president precedent of the CMA?

 7      A.  We do.

 8      Q.  So is he -- is that person, he or she, at the

 9 top of the hierarchy here, if I'm drawing a flow chart?

10      A.  Not necessarily.  We are governed by a board

11 of directors -- or a board of trustees, which is

12 roughly 50 physicians from different districts

13 throughout California.  They are the governing body of

14 the organization.

15      Q.  Kind of like a board of directors for a

16 corporation?

17      A.  Similar function.

18      Q.  All right.  And then from the board of

19 trustees?

20      A.  The board of trustees, we have an executive

21 committee which encompasses our president.

22      Q.  Before you go there, is the executive

23 committee appointed by the board of trustees?

24      A.  They are elected officers by the entire house

25 of delegates of the CMA.  So all of our physician
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 1 representatives, close to 1,000 physicians that gather

 2 every year, elect the officers -- the president and the

 3 speaker of the house.

 4      Q.  And how does the executive committee -- does

 5 the executive committee report to the board of

 6 trustees?

 7      A.  The executive committee makes recommendations

 8 to the board of trustees.  They are the group of

 9 physicians that are basically managing organization --

10 managing physicians of the organization.  So they will

11 make recommendations to the board of trustees, but they

12 cannot pass their own policy.

13      Q.  The executive committee?

14      A.  Correct.

15      Q.  So is it fair to just put the line going this

16 way?  These are the ones with the ultimate

17 decision-making abilities within the CMA (indicating)?

18      A.  There are issues that go before the executive

19 committee.  They will make decisions or give direction

20 to staff, but ultimately, if it's an issue that

21 involves CMA policy, it goes to the board of trustees.

22      Q.  Then the executive committee is comprised of

23 the president?

24      A.  The president --

25      MR. STRUMWASSER:  Excuse me.  What's the relevance
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 1 of this?

 2      THE COURT:  You know, we've had these all --

 3 trying to figure out where people fit.  I'll allow it.

 4 But it would be nice if we could do it as quickly as

 5 possible.

 6      MR. VELKEI:  I hear you, your Honor.

 7      Q.  So we've got the president?

 8      A.  President elect.

 9      THE COURT:  That's another person, a second

10 person.

11      THE WITNESS:  Yes.  These are all physicians.

12          Speaker of the house, vice speaker of the

13 house, the chair of the board of trustees, and not sure

14 the exact title -- the assistant chair.

15      MR. VELKEI:  Q.  I don't want to get hung up on

16 making sure we've got everybody in the list, but what I

17 want to understand is, then, below this reporting chain

18 how the CMA is organized.  You mentioned there's a

19 policy arm and there's a few other -- you're now the

20 center for economic studies.  And we've got the -- so

21 there's a legislative function as well.

22          So I just kind of want to understand how that

23 fits within the greater organization.

24      A.  Okay.

25      Q.  So what are the pieces of this CMA?  How is it
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 1 organized?

 2      A.  Draw your arrow down.

 3      Q.  Okay.

 4      A.  Under that, you have our executive vice

 5 president and CEO.  And under our VP, you have the

 6 various centers, including Center for Economic

 7 Services.

 8      Q.  Tell me in advance how many there are so I

 9 make sure I have enough room on the page.

10      A.  Maybe five.

11      Q.  So Center for --

12      A.  -- Economic Services.

13      Q.  That would be you, right?

14      A.  That's my center, correct.  Legal Services.

15      Q.  Okay.  That would be Mr. Do?

16      A.  I'm sorry.  Yes, Mr. Do is part of that.

17      Q.  Okay.

18      A.  Government Relations.

19      Q.  Okay.

20      A.  The Policy Center.

21      Q.  All right.

22      A.  And then we have Executive Management, which

23 encompasses building management.

24      Q.  Is that kind of like operations?

25      A.  Yes, essentially.
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 1      Q.  Is it okay if I call it that?

 2      A.  That's fine.

 3      Q.  So does this accurately reflect how CMA is

 4 organized, or do we need to add some more information

 5 here?

 6      A.  That's an accurate.

 7      MR. STRUMWASSER:  I think that the far right box,

 8 she gave a name to.

 9      THE COURT:  Executive Management?

10      MR. VELKEI:  I asked her if it was okay if we

11 called it operations.

12      THE COURT:  Just call it "Executive Management."

13      MR. VELKEI:  Okay.  "Executive Management."

14      Q.  And all of those, if I understand correctly,

15 report then to the executive VP; is that correct?

16      A.  They do with the exception of my center.  We

17 actually report to our general counsel.

18      Q.  Okay.  So these two would then be organized,

19 like we have below, and put a general counsel here

20 (indicating) and these two report up?

21      A.  Yes.

22      Q.  So does the general counsel then report to the

23 executive VP?

24      A.  Yes.  Technically he reports to the board of

25 trustees, but he also reports to the executive vice
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 1 president.

 2      MR. STRUMWASSER:  You know, I hate to do this, but

 3 if we're putting together the organization chart, it

 4 should be what is technical.  If there are informal

 5 reporting relationships, unless this is now going to be

 6 a chart of informal reporting relationships, that's a

 7 different question.

 8      MR. VELKEI:  Mr. Strumwasser, tell me what you

 9 want me to put on here and I will put it on here for

10 you.

11          If it's inaccurate -- I just want to make sure

12 it's accurate.  I'm not trying to be difficult here.

13      MR. STRUMWASSER:  I heard the witness say that the

14 general counsel reports to the board of trustees.  If

15 that's what the formal organization looks like, then I

16 think that's the way it should show.

17      MR. VELKEI:  So I understand you to say "reported

18 to the executive VP."  Should the arrow be this way?

19      A.  I don't know the exact reporting relationship.

20 I know that he is accountable to both the executive

21 vice president but it's actually the board of trustees

22 that hires him and/or has the ability to fire him.

23      MR. VELKEI:  Q.  But fair to say there's five

24 different sort of -- is it departments within the

25 organization?
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 1      A.  We call them centers.

 2      Q.  Centers.  Okay.  The board of trustees is

 3 comprised of all physicians?

 4      A.  No.  The board of trustees is approximately 50

 5 physicians representing different districts or

 6 specialty organizations that are part of the house of

 7 medicine.

 8      Q.  But are there any non-physicians on the board

 9 of trustees?

10      A.  No.

11      Q.  So it's all physicians?

12      A.  All physician.

13      Q.  On the executive committee, are they all

14 physicians as well?

15      A.  Yes.

16      Q.  Okay.  I think we're done with that.  Let me

17 just, if I could, mark it for identification as 5491.

18      THE COURT:  Are you going to make it smaller?

19      MR. VELKEI:  I will.

20      MR. STRUMWASSER:  5492, your Honor.

21      THE COURT:  I have it at 5492, correct.

22          (Respondent's Exhibit 5492 marked for

23           identification)

24      MR. VELKEI:  Thank you.

25      Q.  All right.  Thank you for that, Ms. Wetzel.
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 1          So at some point your -- the organization

 2 changed somewhat such that you became part of the

 3 Center for Economic Services as opposed to the Center

 4 for Medical and Regulatory Policy; is that correct?

 5      A.  Yes.

 6      Q.  When did that change take place?

 7      A.  About 19- -- I'm sorry, 2004 is when we became

 8 the Center for Economic Services.

 9      Q.  Were you involved in setting up that

10 organization?

11      A.  Yes.  I was one of the two original employees

12 that began the center.

13      Q.  What was the purpose in setting up the Center

14 for Economic Services?

15      A.  The center was actually set up as a direct

16 result of a policy, an action that was taken by our

17 house of delegates, which is the policy making

18 organization or entity within the California Medical

19 Association.  And they had directed that CMA establish

20 a center that specifically focused on advocacy issues

21 related to reimbursement and contracting issues to

22 assist our members to better their practices.

23      Q.  So if I understand correctly, then, the

24 purpose of setting up the Center for Economic Services

25 was to promote advocacy issues related to reimbursement
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 1 and contracting issues to assist CMA members in their

 2 practices; is that correct?

 3      A.  Yes.

 4      Q.  And then I want to focus now on your current

 5 title, which remains Associate Director for the Center

 6 for Economic Services; is that correct?

 7      A.  Correct.

 8      Q.  Who is the director?  Is there somebody above

 9 you?

10      A.  No, not within our center.  I report directly

11 to our general counsel.

12      Q.  So you are the acting director of the Center

13 for Economic Services?

14      A.  No, that's not a fair representation.

15      Q.  I'm not representing anything.  I'm just

16 asking questions?

17      A.  There are four associate directors within the

18 organization.  We are all on the same level.  We all

19 report directly to the general counsel.

20      Q.  So "associate director" doesn't suggest that

21 there's somebody above you as the director of that

22 program?

23      A.  No.

24      Q.  Okay.  And then if we could just drill down a

25 little bit on your -- how many people are within the
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 1 Center for Economic Services?

 2      A.  We have now five professional staff, so that's

 3 five associate directors, and we have one assistant.

 4      Q.  So within the Center for Economic Services,

 5 there are five associate directors?

 6      A.  Yes.

 7      Q.  Now, are you the chief of those five or you

 8 all have equal responsibilities and powers?

 9      A.  We all have equal responsibilities.

10      Q.  And those would be the professional staff that

11 you're talking about?

12      A.  Yes.

13      Q.  And then one assistant you said?

14      A.  Yes.

15      Q.  The administrative assistant?

16      A.  Yes.

17      Q.  Got it.  So let me just spend a minute or two

18 more.  If you could, then -- forgive me if you've

19 already answered this Ms. Wetzel -- just describe in

20 this capacity as the associate director what your

21 responsibilities are on a day-to-day basis.

22      A.  Sure.  My responsibilities primarily are for

23 working with our physician membership.  We have a

24 reimbursement help line that comes directly to our

25 center that is staffed by our professionals.  And we
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 1 assist physicians when they -- or their practice

 2 managers when they call CMA or they e-mail us, whatever

 3 the case may be, when they have questions, are

 4 requesting intervention, assistance on anything related

 5 to reimbursement, contracting or practice management

 6 issues.

 7          We are also responsible for and one of my key

 8 functions is developing tool kits and guides for our

 9 physician members to make it administratively more

10 simple for them to be able to manage the business side

11 of their practice so that they can continue to see

12 patients.

13      Q.  So to sort of distill it down further, would

14 it be fair to say that the Center for Economic Studies

15 [sic] is basically involved in interfacing with the

16 payers?

17      THE COURT:  I think it's "Economic Services."

18      THE WITNESS:  You're correct.

19          It's "Economic Services."

20      MR. VELKEI:  Q.  Is involved with interfacing with

21 payers in disputes with CMA members?

22      A.  Yes, that is an important component of my

23 responsibilities and my colleagues' responsibilities.

24 We have established contacts -- worked hard over the

25 years to establish contacts with each of the major
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 1 payers.  But we very good relationships with them for

 2 escalating issues, if we need to, on behalf of our

 3 members.

 4      Q.  Are there any of the payers that you don't

 5 have a good relationship with?

 6      A.  No.  We have a relationship with each of the

 7 major payers.

 8      Q.  You have a relationship?

 9      A.  We have what we call liaison process with each

10 of the major payers.  That is a term that is kind of

11 unique to CMA where we have a contact or contact

12 persons at each of the larger health plans and

13 insurers.  And we work collegially with them to

14 escalate issues if we need to when our members are

15 experiencing any issues.

16      Q.  Have you always worked collegially with the

17 United liaison in California?

18      A.  Yes.

19      Q.  How about the PacifiCare liaison, has that

20 relationship always been cordial?

21      A.  We do not have a PacifiCare liaison.

22      Q.  You did back in November 2006, correct?  One

23 was created?

24      A.  It was created.  We were given a contact

25 person, a liaison person, in November of 2006; that's
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 1 correct.

 2      Q.  So focusing on your interactions with that

 3 liaison person, did you have a cordial relationship

 4 with the liaison that was established in November of

 5 2006?

 6      A.  Yes.

 7      Q.  Were there ever any issues, in your opinion,

 8 in terms of how that liaison dealt with the CMA?

 9      MR. STRUMWASSER:  Vague as to "issues."  Would

10 that be cordiality issues, professional issues,

11 contract issues?

12      MR. VELKEI:  Q.  Any issues.

13      THE COURT:  I'm going to sustain the objection.

14 It's overbroad.

15      MR. VELKEI:  Q.  Do you recall having any problems

16 the liaison that was designated by PacifiCare and/or

17 United back in November 2006?

18      A.  Not that I can recall, no.

19      Q.  Presumably, they addressed any concerns that

20 were raised by you to them?

21      A.  Yes.

22      Q.  Who were the liaisons that you're aware from

23 PacifiCare and United?

24      A.  It took us eight months to get one.

25      Q.  Back to my question.  Who were they, ma'am?
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 1      A.  Kristine Markle was the primary person that

 2 was assigned to us by PacifiCare/UnitedHealthcare,

 3 M-A-R-K-L-E.  And she reported directly up to Elena

 4 McFann.  So I had occasion to speak with Kristine, work

 5 with Kristine as well as with Elena McFann.

 6      Q.  Anybody else over time that's been -- who

 7 would have been some of the other liaisons say,

 8 through, 2008?

 9      A.  When Ms. McFann was promoted, Leslie Carter

10 became my key contact for what I would call higher

11 level issues -- policy issues, payment policy, medical

12 policy.  Ms. Markle remained my contact, and to this

13 day, is my contact for claims-related issues.

14      Q.  Ever have any problems in your relationship

15 with Ms. Carter?

16      A.  No.

17      Q.  Just to put a pin on this, was there ever a

18 time, focusing on Ms. Markle, that Ms. Markle refused

19 to do something that was requested by you in connection

20 with the relationship?

21      A.  No, not that I can recall.

22      Q.  How about Ms. McFann?

23      A.  No.  We had disagreements as to specific

24 policies that United was putting out, but it was always

25 a cordial relationship.
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 1      Q.  How about Ms. Carter?

 2      A.  No.

 3      MR. VELKEI:  Looks like we've lost the feed.

 4      MR. KENT:  Our quarter of time ran out.  We need

 5 to put another quarter in.  We need a token.

 6      MR. VELKEI:  This isn't a bad place to break

 7 anyway, if you want to take the lunch break, come back

 8 at 1:30.

 9      THE COURT:  Okay.

10          (Whereupon, the luncheon recess was

11           taken at 12:01 o'clock p.m.)

12
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 1                     AFTERNOON SESSION

 2          (Whereupon, all parties having been

 3           duly noted for the record, the

 4           proceedings resumed at 1:35 p.m.)

 5      THE COURT:  All right.  Go back on the record.  Go

 6 ahead.

 7      MR. VELKEI:  Q.  Welcome back, Ms. Wetzel.

 8      A.  Thank you.

 9      Q.  Now, you mentioned something about what you

10 called a material plan.  We were talking about creating

11 liaisons with the material plans in California.  Do you

12 recall using that term?

13      A.  I don't believe I used the word "material."  I

14 used the word "major" health plans in California.

15      Q.  So forgive me.  Let's focus on your use of the

16 term "major" health plans in California.  If I

17 understand correctly, your testimony is that the

18 practice of CMA is to have a liaison of all the major

19 health plans in California; is that correct?

20      A.  Yes.

21      Q.  What constitutes a major health plan?

22      A.  I can name them.  They're the ones that have a

23 large number of covered lives in the state:  Anthem

24 Blue Cross, Blue Shield of California, Cigna, Health

25 Net, UnitedHealthcare.
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 1      Q.  Any others?

 2      A.  Aetna.

 3      Q.  I notice you didn't mention PacifiCare,

 4 Ms. Wetzel.

 5      A.  I was including PacifiCare in my comment about

 6 UnitedHealthcare.

 7      Q.  Were you?  Okay.  PacifiCare was not a major

 8 health plan on the PPO side in California in 2005, was

 9 it?

10      A.  I agree with that.

11      Q.  And they didn't -- CMA didn't have a liaison

12 with PacifiCare in 2005 for precisely that reason,

13 correct?

14      A.  We did not have a liaison in 2005 or most of

15 2006.

16      Q.  Because PacifiCare was not considered to be a

17 major health plan, correct?

18      A.  Because we didn't receive many complaints

19 about PacifiCare at the CMA.

20      Q.  Was PacifiCare in the CMA's mind considered to

21 be a major health plan in 2005?

22      A.  I wouldn't have considered them a major health

23 plan, no.

24      Q.  Was PacifiCare considered to be a major health

25 plan in 2006?



16651

 1      A.  Absolutely.  With UnitedHealthcare's

 2 acquisition of PacifiCare, they became a very large

 3 health plan.

 4      Q.  So when you looked at United and PacifiCare

 5 together, you deemed that as one major health plan.

 6 Why don't we focus on PLHIC and the PPO business in

 7 California.  In 2006, was that considered to be a major

 8 health plan?

 9      A.  I don't know really how to answer that

10 question.

11      Q.  "Yes," "no," or "I don't know."  You tell me

12 which.

13      A.  They had a small number of covered lives in

14 the State of California on the PPO side.

15      Q.  So not a major health plan in 2006 either, was

16 it?

17      A.  No.

18      Q.  Now, United was considered to be a major

19 health plan in 2005, correct?

20      A.  Not necessarily one that we had a liaison

21 process with.

22      Q.  Actually -- I'm sorry.  Go ahead.

23      A.  No, you go ahead.

24      Q.  United actually had a liaison with the CMA in

25 2005, didn't they?
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 1      A.  We had somebody that we went to when we had

 2 claims-related issues, but it wasn't a set liaison

 3 process.

 4      Q.  "Set liaison process," what does that mean?

 5      A.  Meaning that there was an exchange of

 6 information back and forth, that we met on a regular

 7 basis.  That was not the case when we were working with

 8 our contact at UnitedHealthcare at the time.

 9      Q.  But you did have a contact at UnitedHealthcare

10 in 2005, correct?

11      A.  We did.

12      Q.  And you did have a contact at UnitedHealthcare

13 in 2006 even before November of 2006; isn't that true,

14 Ms. Wetzel?

15      A.  No.

16      Q.  Are you sure about that?

17      MR. STRUMWASSER:  Objection, argumentative.

18      THE COURT:  Sustained.

19      MR. VELKEI:  Q.  So it's your recollection that

20 there was no UnitedHealthcare representative or contact

21 person at CMA prior to November 2006?

22      A.  That's correct.

23      Q.  And it was the CMA's position that in 2006

24 they wanted to establish a liaison for PacifiCare;

25 isn't that true?
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 1      A.  Yes.

 2      Q.  And that was ultimately agreed to, correct?

 3      A.  In November, yes.

 4      Q.  And the reason, if I understand correctly, for

 5 wanting to do that was because PacifiCare, in the mind

 6 of the CMA, had become a major health plan by virtue of

 7 its acquisition by United; is that correct?

 8      A.  No.

 9      Q.  Not correct, ma'am?

10      A.  No.

11      Q.  What was the reason then?

12      A.  The reason we sought to establish a liaison

13 with PacifiCare and UnitedHealthcare is because we had

14 seen a very large increase in the number of calls and

15 complaints we had received from our physician members

16 starting in early 2006 extending into 2007.

17      Q.  Let's break that up into PacifiCare and

18 United.  CMA handled complaints received from

19 PacifiCare and United differently?

20      A.  We handled the complaints the same.  We would

21 track them differently in term of the name of payer the

22 physician was calling about.  But we would handle the

23 issues the same.  Our intake process would not change.

24      Q.  Separate logs for PacifiCare and United,

25 correct?
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 1      A.  They were logged as separate insurance

 2 companies within our database, yes.

 3      Q.  And substantially less complaints or inquiries

 4 related to the PacifiCare piece of the business in 2006

 5 than United, correct?

 6      A.  I can't quantify it.  We did have a large

 7 number of or an increase in complaints about PacifiCare

 8 as well as with United.

 9      Q.  Now, your colleague Ms. Black testified that

10 there were thousands of complaints involving PacifiCare

11 back in the 2006-2007 time frame.  We can all agree at

12 this point that that in fact was not true, correct?

13      MR. STRUMWASSER:  Objection, misstates the

14 testimony.

15      THE COURT:  Overruled.

16      MR. STRUMWASSER:  Your Honor, just to be clear

17 here, the testimony was that there were thousands of

18 calls not complaints.

19      MR. VELKEI:  That's not true.

20      THE COURT:  All right.  I'm not going to get into

21 it.  Overruled.

22      MR.  VELKEI:  Could you read the question back to

23 the witness, please.

24          (Record read)

25      THE WITNESS:  I can't say that that's not true.



16655

 1      MR. VELKEI:  Q.  Never looked at the issue

 2 yourself?

 3      A.  Can you -- what do you mean by that question?

 4      Q.  Never looked at the number of calls or

 5 complaints involving PacifiCare in 2006 and 2007,

 6 Ms. Wetzel?

 7      A.  Never looked at the exact number, but I can

 8 tell you we sure did have an increase in calls compared

 9 to the ones that we had received in 2005.

10      Q.  You can certainly agree with me that it was a

11 whole lot less calls than thousands, correct?

12      A.  As I stated before, I don't know the exact

13 number.

14      Q.  I'm not asking for the exact number.  I'm

15 asking for your best estimate.

16      A.  Sure felt like thousands.

17      MR. STRUMWASSER:  Objection, asked and answered.

18      MR.  VELKEI:  It sure felt like thousands?  Is

19 that what you're telling me --

20      THE COURT:  Stop.  There's an objection pending.

21      MR. STRUMWASSER:  I think the pending question is,

22 it's, "You would agree it wasn't thousands?"  That was

23 the question she already asked and answered -- was

24 asked and answered.

25      THE COURT:  Overruled.
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 1      THE WITNESS:  The question again, please?

 2      THE COURT:  Please listen to the question and

 3 answer the questions asked.  If you want to explain it,

 4 you can have an opportunity to.  But making editorial

 5 comments to answer questions is just going to keep us

 6 here way longer than we need to be.

 7          So listen to the question and answer the

 8 question.  And if you need to explain it, please feel

 9 free to explain it.

10          (Record read)

11      THE WITNESS:  It may have been.  It sure felt

12  like -- sure felt like thousands.

13      MR. VELKEI:  Q.  "Sure felt like thousands"?

14      A.  Thousands, yes.

15      Q.  How many of those calls did you answer

16 yourself involving PacifiCare?

17      A.  I would say roughly half.

18      Q.  We're going take some time to go over the log

19 of those calls, but I want to just spend a little bit

20 more time on the CMA.  I think we can all agree that

21 the CMA is an advocacy group, correct, Ms. Wetzel?

22      A.  We are a not-for-profit advocacy group,

23 correct.

24      Q.  You say you're not for profit.  You're

25 certainly not a 510(c)(3) corporation, correct?
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 1      MR. STRUMWASSER:  Objection, no foundation.

 2      THE COURT:  If you know.

 3      THE WITNESS:  I don't know.

 4      MR. VELKEI:  Q.  Let's put it this way:  Members

 5 can't deduct their contributions when they sign up with

 6 the CMA?

 7      MR. STRUMWASSER:  No foundation.

 8      THE COURT:  I'm going to sustain the objection.

 9 I'm not sure that that's accurate, actually.

10      MR. STRUMWASSER:  I think it's probably not, but

11 the point is she's not a tax accountant.

12      MR. VELKEI:  It actually is, your Honor.  The

13 State of California -- you cannot as an advocacy group

14 deduct contributions because it's not a charity; it's

15 an advocacy group.  But it's okay.   We can move on

16 from there.

17      THE COURT:  No, but things you belong to that are

18 related to your business are sometimes deductible, so

19 I'm not sure we want to get into this.

20      MR. VELKEI:  Understood.  I'll move on.  Thank

21 you.  I appreciate that, your Honor.

22      Q.   Just so I understand correctly, Ms. Wetzel,

23 the only persons that can join the CMA are doctors,

24 correct?

25      A.  Yes.
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 1      Q.  I certainly couldn't join if I wanted to,

 2 correct?

 3      A.  No.

 4      Q.  And consumers can't join the CMA if they

 5 wanted to, right?

 6      A.  Not as a member of CMA, no.

 7      Q.  Consumers are not represented within the

 8 California Medical Association, are they?

 9      MR. STRUMWASSER:  Objection, irrelevant.

10      THE COURT1:  Overruled.

11      THE WITNESS:  I would strongly disagree with that

12 statement.  I think that patients and consumers are

13 absolutely represented by our advocacy efforts.

14      MR. VELKEI:  Q.  They're represented by the

15 doctors; is that your testimony?

16      A.  They are -- CMA, as an advocacy organization

17 and the issues that we focus on, absolutely benefit

18 patients and consumers as well as physicians.

19      Q.  But CMA does not admit consumers or patients

20 within its membership, correct?

21      A.  That is not a membership category, no.

22      Q.  Is there any kind of advisory council made up

23 of consumers that consult with the CMA on issues

24 affecting them?

25      A.  Not that I'm aware of.
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 1      Q.  You would certainly agree with me, would you

 2 not, Ms. Wetzel, that the interests of doctors and

 3 consumers are not always aligned, are they?

 4      A.  Actually, I would disagree about that as well.

 5      Q.  Is it your testimony, Ms. Wetzel, that

 6 physicians and consumer groups have always been on the

 7 same side of issues affecting healthcare?

 8      A.  I wouldn't say they've always been on the same

 9 sides.  But I would say, from my role within the

10 organization, the advocacy that we provide is

11 absolutely to promote the relationship between the

12 physicians and the patients.

13      Q.  Back to my point, there are certainly

14 instances, you would agree with me, where consumer

15 groups and physicians have not been on the same side of

16 an issue affecting healthcare?

17      A.  They may be.

18      Q.  And payers, like my client PacifiCare, aren't

19 represented by the CMA, correct?

20      A.  No.

21      Q.  Are you advocating on their behalf?

22      A.  No.

23      Q.  Ever been an instance where the CMA has

24 advocated on behalf of a payer?

25      A.  Well, it depends on what you mean by
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 1 "advocate."  We definitely work with them and take

 2 their escalate -- escalate the issues directly --

 3 directly to them, and in many cases we actually help

 4 them.

 5      Q.  Thank you for that help.  But can you identify

 6 any instances where the CMA had advocated on behalf of

 7 payers other than what you just identified?

 8      A.  I can't think of anything.

 9      Q.  Regulators, are they represented within the

10 CMA?

11      A.  No.

12      Q.  You work collaboratively with the regulators?

13      A.  We do.

14      Q.  Always?

15      A.  We do in my role.

16      Q.  Okay.  Now, the CMA characterizes itself as a

17 major player at the state capitol; isn't that true?

18      MR. STRUMWASSER:  Objection, irrelevant.

19      THE COURT:  What's the relevancy?

20      MR. VELKEI:  This goes to the issue of their

21 ability to influence the nature and scope of the exam.

22      MR. STRUMWASSER:  But the state capitol is

23 legislation, and I don't understand that to be --

24      THE COURT:  I'll allow it for now.

25      MR.  VELKEI:  Thank you, your Honor.
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 1          Would you like to have the question read back?

 2      THE WITNESS:  Yes.

 3          (Record read)

 4      THE WITNESS:  Yes.

 5      MR. VELKEI:  If we could actually just put -- I

 6 actually went on the CMA Web site and thought I could

 7 kind of share some of those statements, put them in the

 8 record.

 9          I'd like to mark if we can as Exhibit 5493

10 some excerpts from the CMA Web site.

11      THE COURT:  Yes.  5493.  5493 are excerpts from

12 the CMA Web site.  Do you have a date when you took

13 them down?

14      MR. VELKEI:  We did this last night, your Honor.

15 I don't have the date on there -- actually, looks like

16 February 16th, in the upper left-hand corner, of 2011.

17      THE COURT:  All right.

18          (Respondent's Exhibit 5493 marked for

19           identification)

20      MR. VELKEI:  Can you blow up that first piece.

21      MR. STRUMWASSER:  The copy I have here, the second

22 page is blank.  Is that what your Honor has?

23      THE COURT:  Yes.

24      MR. STRUMWASSER:  Can we agree to throw it out?

25      MR. VELKEI:  Sure.
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 1      THE COURT:  Did you mean to have something on it?

 2      MR. VELKEI:  No.  I think it was probably just the

 3 way it was copied or printed off or something.  I think

 4 there's actually another blank page behind the second

 5 as well.

 6      THE COURT:   No.

 7      MR. VELKEI:  Q.  Do you recognize this from your

 8 Web site, Ms. Wetzel, from the CMA Web site?

 9      A.  I don't.

10      Q.  Do you agree with the statement that's made on

11 that Web site, "CMA is a major player at the state

12 capitol"?

13      A.  I would agree with that.

14      Q.  In fact, if you turn to the next page, there's

15 also a reference that, "When you join the CMA, you hire

16 a powerful professional staff to protect the viability

17 of your practice."  Do you see that?

18      A.  Yes.

19      Q.  Do you agree with those statements,

20 Ms. Wetzel?

21      A.  Yes.

22      Q.  In fact, the CMA itself is engaged in active

23 lobbying activities; isn't that true?

24      A.  Yes.

25      Q.  There are a number of employees within the
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 1 organization that are actually registered lobbyists;

 2 isn't that correct, Ms. Wetzel?

 3      A.  Yes.

 4      Q.  CMA hires a number of professional lobbying

 5 firms to assist them in their activities, correct?

 6      MR. STRUMWASSER:  Irrelevant.

 7      THE COURT:  What's the relevance?

 8      MR. VELKEI:  Same point, your Honor.  I will be

 9 moving on, but this is just to show --

10      THE COURT:  Let's move on.

11      MR. VELKEI:  I did want to establish in the record

12 the public documents that support that.  And if you

13 give me some latitude, I think you'll understand why

14 we're making this point.

15          I'd like to introduce as Exhibits 5494 and

16 5495 as next in order, documents that were derived from

17 the Secretary of State Web site related to the

18 California Medical Association.

19      MR. STRUMWASSER:  By "introduce" you mean "mark"?

20      THE COURT:  I accepted it as marked.  I'm not

21 putting them into evidence.

22      MR. STRUMWASSER:  Thank you, your Honor.

23      MR. VELKEI:  Let's mark for identification, which

24 is historical, as 5494 lobbying activities for the

25 California Medical Association.
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 1      THE COURT:  Does this document have a date?

 2      MR. VELKEI:  This was also downloaded off the

 3 Internet last night.

 4      MR. STRUMWASSER:  Lower right.

 5      MR. VELKEI:  2/16/2011.

 6      THE COURT:  All right.

 7          (Respondent's Exhibit 5494 marked for

 8           identification)

 9      MR. VELKEI:  Then as 5495, the current legislative

10 session, 2009 through 2010, referencing CMA's lobbying

11 activities from 2009 to 2010.

12      THE COURT:  All right.  5495 is pages from the

13 Secretary of State Web site concerning legislative

14 session 2009 through 2010.

15          (Respondent's Exhibit 5495 marked for

16           identification)

17      MR. VELKEI:  Q.  Okay.  I wanted ask you, do you

18 know somebody by the name of Francisco Silva?

19      A.  Yes.

20      Q.  And is he an employee of the CMA?

21      A.  Yes.

22      Q.  Does he work with you?

23      A.  He's my supervisor.

24      Q.  Okay.  And so what box does he fit in on 5492?

25      A.  He's our general counsel.
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 1      Q.  And he's also --

 2      MR. VELKEI:  I'd like to if we could mark as

 3 exhibit next in order, 5496.  I took the liberty, your

 4 Honor, of taking the privilege log from the CMA and

 5 actually doing a sort and including on 5496 all of the

 6 references to Mr. Silva that are on the privilege log,

 7 and there are 73 in total.  So I'd like to mark this as

 8 the next exhibit in order.

 9      THE COURT:  5496.

10          (Respondent's Exhibit 5496 marked for

11           identification)

12      MR. VELKEI:  Let me know when you've had an

13 opportunity look that over, Ms. Wetzel.

14      A.  Okay.

15      Q.  Mr. Silva is a registered lobbyist on behalf

16 of the CMA, isn't he, Ms. Wetzel?

17      A.  I don't know.

18      Q.  Why don't we take a moment to look, then, at

19 5494, which is the reference to lobbying activities for

20 2007 through 2008.  If you turn to the second page.

21 Mr. Silva is in fact registered by the CMA as a

22 registered lobbyist on behalf of the entity, correct?

23      MR. STRUMWASSER:  Your Honor, what is the

24 relevance of his being or not being a registered

25 lobbyist?
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 1      THE COURT:  I don't know why you're asking this

 2 witness.  She said she didn't know, so now you're

 3 asking her to look at some document and say what the

 4 document says.  I'm really tired of it, so I'm going to

 5 sustain the objection.

 6      MR. VELKEI:  It's a public document, your Honor.

 7      THE COURT:  Fine.  It's a public document.  So she

 8 doesn't know.  So why are you asking her some

 9 independent question?

10      MR. VELKEI:  Well, then I'd ask the Court to take

11 judicial notice of the fact that Mr. Silva, who appears

12 73 times on the privilege log submitted by the CMA, is

13 a registered lobbyist on behalf of the CMA, and if we

14 can have that entered into the record, your Honor, I

15 can move on.

16      MR. STRUMWASSER:  In order for the matter to be

17 officially noticeable, it has to be relevant, and the

18 objection is grounds for relevance.

19      THE COURT:  I'm not sure what the relevance is,

20 but I can take official notice that Mr. Francisco

21 Silva's name appears on this 5494 document.

22      MR. VELKEI:  As a registered lobbyist.

23      THE COURT:  He's employed by CMA.  And he's a

24 lobbyist for the employer.  He was apparently

25 terminated from that position at 3/15/08.
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 1      MR. VELKEI:  Okay.

 2      Q.  The CMA also has a political action committee,

 3 correct?

 4      A.  Correct.

 5      Q.  Are you familiar with that?

 6      A.  Not very, no.

 7      Q.  What is your understanding of the nature of

 8 that political action committee, what it does?

 9      MR. STRUMWASSER:  Objection, irrelevant.

10      THE COURT:  What's the relevancy?

11      MR. VELKEI:  Last line of questioning, your Honor.

12 We're just trying establish a record that this

13 organization had the ability to and exercised undue

14 influence in connection with this examination.

15          It also goes to our theory of regulatory

16 capture.  I just want this evidence in the record to

17 establish that in fact --

18      THE COURT:  She says she doesn't know much about

19 it.  What is it that you want to ask her?

20      MR. VELKEI:  That in fact it is a political action

21 committee and what her understanding is of the purpose

22 of that political action committee.

23      THE COURT:  Do you have an understanding?

24      THE WITNESS:  No, I don't.

25      THE COURT:  All right.  Move on.
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 1      MR. VELKEI:  Okay.

 2      Q.  I also did a little bit of research,

 3 Ms. Wetzel, and I saw references to something called a

 4 CMA Small Contributor Committee.  Have you ever heard

 5 of that?

 6      A.  No.

 7      Q.  I found another one, the CMA Independent

 8 Expenditure Committee.  Ever heard of that?

 9      A.  No.

10      Q.  Who at the CMA would be better able to answer

11 those kinds of questions about its political and

12 lobbying activities?

13      MR. STRUMWASSER:  Objection, irrelevant.

14      THE COURT:  Overruled.

15      THE WITNESS:  Possibly our CEO and executive vice

16 president.

17      MR. VELKEI:  Q.  What is the name of that person?

18      A.  Dustin Corcoran, C-O-R-C-O-R-A-N, first name,

19 Dustin, D-U-S-T-I-N.

20      Q.  I'm going to ask for your understanding if you

21 have one, Ms. Wetzel.  Why is it the case that the CDI

22 was communicating with a registered lobbyist about the

23 enforcement action against PacifiCare or CDI?

24      MR. STRUMWASSER:  Objection, irrelevant, no

25 foundation, speculation.
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 1      THE COURT:  I'm going to sustain it.  No

 2 foundation.

 3      MR. VELKEI:  Q.  Do you have the ability to talk,

 4 Ms. Wetzel, about the relations between the CMA and

 5 United back in 2006 and 2007?

 6      A.  Yes.

 7      Q.  How about 2005?

 8      A.  We had very little interaction with them.  It

 9 was one contact, as I testified earlier, that we went

10 to for some claims-related issues.

11      Q.  Not a particularly amicable relationship

12 between the CMA and United back in 2006 and 2007, was

13 it, Ms. Wetzel?

14      A.  I would actually disagree with that.  Once we

15 had a liaison or point of contact at the end of 2006,

16 we did work collegially with each other to try and

17 resolve issues.

18      Q.  So after 2006, is it your testimony that

19 everything was good between United PacifiCare and the

20 CMA?

21      A.  No, that's not my testimony.

22      Q.  Now, the CMA in fact opposed the merger

23 between UnitedHealthcare and PacifiCare back in 2005,

24 correct?

25      MR. STRUMWASSER:  No foundation.
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 1      THE COURT:  If you know.

 2      THE WITNESS:  Yes.

 3      MR. VELKEI:  Q.  Were you involved in opposing

 4 that merger?

 5      A.  No.

 6      Q.  What was your understanding of why it is the

 7 CMA opposed the merger of PacifiCare and United?

 8      A.  I don't have an understanding of that.  I was

 9 not involved in the process.

10      Q.  Never had any discussions with any folks at

11 the CMA on the issue?

12      A.  No.

13      Q.  Fair to say that the CMA did not want United

14 to come into California through the acquisition of

15 PacifiCare?

16      MR. STRUMWASSER:  Objection, no foundation and

17 irrelevant.

18      THE COURT:  If she knows.

19      THE WITNESS:  I don't know.

20      MR. VELKEI:  Q.  And, in fact, the CMA sued both

21 PacifiCare and United back in 2004, 2005; isn't that

22 correct?

23      A.  Yes.  I'm not sure if those are the exact

24 dates, but CMA was party to a class-action lawsuit,

25 yes.
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 1      Q.  And actually, CMA was one of the plaintiffs?

 2      A.  Yes.

 3      Q.  And sued specifically United and PacifiCare,

 4 correct?

 5      A.  Correct.

 6      Q.  Do you have any understanding of what was the

 7 reason they sued those two entities?

 8      A.  Same reason why we sued all the other

 9 for-profit health plans -- for racketeering influence,

10 corrupt organization under the RICO statute.

11      Q.  So am I to understand that it was CMA's

12 position that PacifiCare and United where corrupt --

13 what were the words you used?  Corrupt racketeering

14 organizations?

15      A.  I wasn't involved in the RICO lawsuits as they

16 are referred to.

17      Q.  Was that your understanding of CMA's position

18 compared to PacifiCare and United?

19      A.  Yes.

20      Q.  In fact, both those cases against PacifiCare

21 and United were thrown out for lack of evidence in

22 2006, correct?

23      A.  I'm aware that they were thrown out.  I don't

24 know the reason why.

25      Q.  I'm assuming the CMA wasn't very happy about
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 1 that?

 2      MR. STRUMWASSER:  No foundation, irrelevant.

 3      THE COURT:  Sustained.

 4      MR. VELKEI:  Q.  The CMA recommended that the CDI

 5 proceed with an enforcement action against PacifiCare,

 6 didn't they?

 7      A.  Yes.

 8      Q.  And they recommended that penalties be

 9 assessed against PacifiCare; isn't that correct?

10      A.  Yes.

11      Q.  To this day, CMA continues to remain in

12 contact with the CDI about this enforcement action;

13 isn't that true?

14      A.  No.

15      Q.  When was the last communication you had with

16 the CDI about this case?

17      MR. STRUMWASSER:  Other than her testimony?

18      MR. VELKEI:  Sure.

19      THE WITNESS:  I had conversations with CDI last

20 night and this morning.

21      THE COURT:  Other than about the case.

22      MR. VELKEI:  Q.  Other than about the testimony in

23 the case.

24      THE COURT:  Yes.  Other than about your testimony

25 here today.
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 1      THE WITNESS:  We didn't talk about the

 2 investigation or about the penalties.

 3      MR. VELKEI:  Q.  When was the last time that you

 4 had discussions with somebody at the CDI about the

 5 investigation or the enforcement action?

 6      A.  I don't recall.

 7      Q.  Can you give us an estimate?

 8      A.  I don't recall.

 9      Q.  Certainly fair to say that, by the words of

10 the CMA, CMA has provided significant assistance to CDI

11 in connection with this enforcement action; isn't that

12 correct?

13      A.  I don't know if I would characterize it as

14 significant.

15      Q.  That is in fact how the CMA characterizes it;

16 isn't that true?

17      A.  We provided them in my letter --

18      THE COURT:  Listen to the question.  Answer the

19 question.

20          (Record read)

21      THE WITNESS:  Yes.

22      MR. VELKEI:  I'd like to introduce as exhibit next

23 in order something called "California Medical

24 Association Legal Affairs Case List."

25      THE COURT:  5497.
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 1          (Respondent's Exhibit 5497 marked for

 2           identification)

 3      THE WITNESS:  Thank you.

 4      MR. VELKEI:  You're welcome, Ms. Wetzel.  Take

 5 your time with that document; let me know when you've

 6 had an opportunity to look through it.

 7      THE COURT:  Has a date of February 2011 on it.

 8      THE WITNESS:  I thought maybe with this document,

 9 it would take me quite a while to go through it.

10      MR. VELKEI:  Q.  Let me just ask you generally,

11 have you seen documents like this before?

12      A.  I have.

13      Q.  Can you just describe what a legal affairs

14 case list is?

15      A.  Not something that's generated by my center.

16 This is something generated by our Legal Center that

17 updates the activity within the Legal Center.

18      Q.  This is something that is actually published

19 to all of the members of the CMA, correct?

20      A.  I don't know.

21      Q.  Why don't we turn, if we can, to Page 4 of

22 that document.

23          And, Neil, if you would blow up the reference

24 to California Department of Insurance versus

25 PacifiCare.
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 1          See there, "CMA has provided significant

 2 assistance to the Department of Insurance in its

 3 unprecedented prosecution of PacifiCare"?

 4      A.  I see that.

 5      Q.  Can you describe for us what this significant

 6 assistance is?

 7      A.  I believe it's referring directly to the --

 8 actually, there were 20 cases, physician cases, that we

 9 had documented and reported to the Department of

10 Insurance back in February of 2007.

11      Q.  And that's it?

12      A.  That's it.

13      Q.  As far as you know?

14      A.  As far as I know.

15      Q.  I'd like to turn then if we can to the

16 reference to up here, Ms. Wetzel, "PacifiCare refused

17 to settle and the DOI has been forced to take formal

18 administrative action..."  Can you explain to us where

19 the CMA got this information that we -- that PacifiCare

20 refused to settle and the CDI was forced to bring this

21 administrative action?

22      MR. STRUMWASSER:  No foundation.

23      THE COURT:  If she knows, but let me -- okay.

24      THE WITNESS:  I don't know.

25      MR. VELKEI:  Q.  I'd like to then turn your
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 1 attention to the next piece in this statement, and it

 2 starts, "In November 2010, the Administrative Law Judge

 3 requested that CMA produce a modest set of documents

 4 pursuant to a subpoena issued by PacifiCare.  The ALJ,

 5 however, sided with CMA."

 6          Where did you get that information, or do you

 7 know where the CMA got that information from,

 8 Ms. Wetzel?

 9      MR. STRUMWASSER:  No foundation.

10      THE COURT:  If she knows.

11      THE WITNESS:  I don't know.  I did not produce

12 this document.  I wasn't involved in its production.

13 First time I've seen it.

14      MR. VELKEI:  I'd like to introduce as exhibit next

15 in order an e-mail from Mr. Long Do to Ms. Rosen,

16 Mr. Strumwasser and Mr. Gee, copied to Mr. Ned

17 Wigglesworth.

18      THE COURT:  5498 is an e-mail with a top date of

19 February 10th, 2010.

20          (Respondent's Exhibit 5498 marked for

21           identification)

22      MR. VELKEI:  Q.  First of all, Ms. Wetzel, who is

23 Mr. Wigglesworth?

24      A.  He was a former employee of CMA.  He's no

25 longer with us.
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 1      Q.  What was his title?  Was that VP of

 2 communications?

 3      A.  Yes.

 4      Q.  And it says, "Our communication center is

 5 preparing a feature about the PacifiCare prosecution."

 6 Was there a feature prepared by CMA about this

 7 enforcement action?

 8      A.  Not that I'm aware of.

 9      Q.  Do you know why Mr. Do is referring to this as

10 a prosecution?

11      A.  I don't know.

12      Q.  So you know nothing about this inquiry?

13      A.  I don't.

14      Q.  You never participated in any efforts to

15 characterize how this proceeding is going to members of

16 the CMA?

17      A.  No.  This is the first time I've seen this

18 e-mail.

19      Q.  Who is currently the VP of communications at

20 the CMA?

21      A.  Actually, the -- it's the vice president of

22 marketing and communications.  And her name is Rosanna

23 Westmoreland, W-E-S-T-M-O-R-E-L-A-N-D, Rosanna,

24 R-O-S-A-N-N-A.

25      THE COURT:  Thank you.
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 1      MR. VELKEI:  Q.  Okay.  Fair to say that the CMA

 2 seems to be trumpeting its involvement in bringing this

 3 enforcement action against PacifiCare?

 4      MR. STRUMWASSER:  Argumentative.

 5      THE COURT:  Sustained.

 6      MR. VELKEI:  Q.  Fair to say, Ms. Wetzel, that the

 7 CMA is taking credit, at least in part, for this

 8 prosecution being brought against the company?

 9      A.  Based on this e-mail?

10      Q.  Based on the prior discussion we saw, the

11 significant assistance?

12      A.  No.

13      MR. VELKEI:  I'd like to introduce, if I can, a

14 piece of the privilege log that's focused upon you,

15 Ms. Wetzel.  And I did a sort of just those

16 communications involving you.  So I'd like to take a

17 moment for you to look that over if you can.

18      THE COURT:  Can we go back to 5496?  I didn't look

19 at it quickly enough, but there's little squares.  I

20 don't see that this is sorted to Mr. Silva.  There are

21 lots of e-mails here.

22      MR. VELKEI:  These are all -- at least the ones

23 I'm seeing, your Honor, Silva, Silva, Silva, Silva.

24      THE COURT:  So.

25      MR. VELKEI:  Silva, Silva, Silva, Silva.
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 1      THE COURT:  There's at least one where Silva's not

 2 mentioned; is that correct?

 3      MR. VELKEI:  It appears that way.  I'll just have

 4 to look back and see.

 5      THE COURT:  So you intended them to all have

 6 Mr. Silva on it?

 7      MR. VELKEI:  Yes.  Well, we just ran a sort of the

 8 name Francisco Silva.

 9      THE COURT:  All right.  So but you meant for him

10 to be on all these?

11      MR. VELKEI:  Yes.  Yes, your Honor.

12      THE COURT:  And I noticed one where he doesn't

13 appear to be, so if you want to recheck that.

14      MR. VELKEI:  We will be happy to do that, your

15 Honor.

16      THE COURT:  All right.

17      MR. VELKEI:  So exhibit next in order.

18      THE COURT:  Is 5499.

19          (Respondent's Exhibit 5499 marked for

20           identification)

21      THE COURT:  This is the CMA log sorted for

22 Ms. Wetzel, the witness.

23      MR. VELKEI:  Yes, your Honor.

24      MR. STRUMWASSER:  Properly characterized as an

25 excerpt from the log.
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 1      THE COURT:  Yes, thank you.

 2      MR. VELKEI:  Q.  Now, I've also taken the liberty,

 3 Ms. Wetzel, of sorting this privilege log by date.  So

 4 it appears here that the first communication that's

 5 reflected on the privilege log is dated September 6th,

 6 2007.  And the last date that's reflected here is

 7 August 30th, 2010.

 8          Does this refresh your recollection of having

 9 a number of discussions with CDI about PacifiCare and

10 the enforcement action up until as late as August 2010?

11      MR. STRUMWASSER:  Objection, misleading.  The

12 earlier question was whether she had recollection of,

13 excluding participation in this proceeding.  The

14 question now appears to include that.

15      MR. VELKEI:  Absolutely not.

16      THE COURT:  No.  Her participation, not other

17 participation, right?

18      MR. STRUMWASSER:  Yeah, her participation.  But

19 the question had been other than her -- other than

20 communications she had in connection with her

21 appearance here --

22      THE COURT:  Her appearance here, right.

23      MR. STRUMWASSER:  And now the question is -- he's

24 pointing to stuff that's, like, fairly recent.  So I

25 don't know whether --
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 1      MR. VELKEI:  The question was can she remember the

 2 last time she talked about this case with the CDI, and

 3 she said she didn't recall.

 4      MR. STRUMWASSER:  There's --

 5      THE COURT:  It was limited to other than her

 6 appearance here today.

 7      MR. VELKEI:  That's right.  But clearly this has

 8 nothing to do with her appearance here today when it

 9 was up until August of 2010, your Honor.  We're in

10 February of 2011.  So the discussions and

11 communications centered around her appearing here

12 today.  When she was talking about the night before

13 last, this morning, yes, they're not included.

14      THE COURT:  All right.  So your answer is not to

15 include your discussions with CDI concerning your

16 appearance today.

17      MR. VELKEI:  Q.  So the question is, does this

18 refresh your recollection that you have had a number of

19 conversations until as late as August of 2010 with the

20 CDI about the PacifiCare enforcement action?

21      A.  It appears that there was some communication,

22 but without the text of the e-mail in front of me, I

23 can't really put it into context.

24      Q.  The question for you was very limited.  Does

25 this refresh your recollection that you've had a number
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 1 of conversations with CDI involving the PacifiCare

 2 enforcement action up to as late as August of 2010, yes

 3 or no?

 4      A.  No.

 5      Q.  Doesn't refresh your recollection at all?

 6      A.  Hmm-mm.

 7      Q.  So is it your testimony, if I were to ask you,

 8 Ms. Wetzel, what all these conversations were about,

 9 would you have any ability to tell me what they were

10 about?

11      MR. STRUMWASSER:  Objection, calls for privileged

12 information.

13      THE COURT:  Well, she can answer that question.

14      MR. STRUMWASSER:  Yes.  So I just appreciate the

15 witness being admonished to answer just that one.

16      THE COURT:  Yes, just that question.

17      THE WITNESS:  It is very difficult, without seeing

18 the full text of the e-mail, to understand what the

19 context was or what the discussion was.

20      MR. VELKEI:  I appreciate your dilemma.  I'm in

21 the same dilemma you are because I haven't seen them

22 either, Ms. Wetzel.  So I'm just trying to basically

23 work off the information I have.

24          I've got here over 80 communications spanning

25 the period of September 2007 through August 2009.  Do
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 1 you have any reason to believe that the information

 2 doesn't accurately reflect the number of communications

 3 you've had with the CDI about this enforcement action?

 4      MR. STRUMWASSER:  Well -- withdraw the objection.

 5      THE WITNESS:  I can see that there was

 6 communication back and forth.  But, again, looking at

 7 this document, I can't recall what the context of those

 8 e-mails was.

 9      MR. VELKEI:  Move to strike.

10          Could you please read the question back to the

11 witness.

12          (Record read)

13      MR. STRUMWASSER:  I disagree that the answer was

14 unresponsive.  She says that she sees that there was

15 communications back and forth, but she can't recall the

16 context of what those e-mails were.

17      MR. VELKEI:  The question is, "Do you have any

18 reason to disbelieve that this document accurately

19 reflects the number of communications" she has had with

20 the CDI about this enforcement action.

21      MR. STRUMWASSER:  That isn't the prior question.

22 But I will object to that question on the grounds of no

23 foundation if the question is, does she have any reason

24 to disbelieve that this log is what it purports to be.

25 And she has no foundation for that.
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 1      THE COURT:  Well --

 2      MR. VELKEI:  I can only think -- I couldn't even

 3 begin to try to count the number of times we've had

 4 that question posed to our witnesses, your Honor.  This

 5 is a document that was submitted by the CMA.

 6      THE COURT:  I guess my problem has always been

 7 what difference does it make if she thinks it's right?

 8 I think it's right.

 9      MR. VELKEI:  Okay.  As long as you think it's

10 right, that's what we're focused on.

11      THE COURT:  That's why we went through this whole

12 thing --

13      MR. GEE:  Yes, and this wasn't --

14      THE COURT:  -- and this actually isn't the only

15 thing that she's been as part of her e-mails.  There

16 were other e-mails that we've given you that she was

17 also part of the e-mails, so it's more than this.

18      MR. VELKEI:  Your Honor, it was a simple question.

19      MR. GEE:  This was a privilege log that was

20 submitted by the CMA.

21      MR. VELKEI:  Excuse me.  It was a simple question

22 of whether this accurately reflects the number of

23 communications that she has had involving the CDI that

24 have not been turned over to us.  If you agree that

25 this accurately reflects that, that is the point we're
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 1 trying to make in the record.

 2      MR. STRUMWASSER:  Well, to the extent that there

 3 is a question to the witness, I object to the question

 4 on the grounds that there's no foundation.

 5      THE COURT:  How would she know that?

 6      MR. VELKEI:  The question is does she have any

 7 reason to disbelieve that the documents submitted by

 8 her lawyer reflecting that number of communications

 9 that are being withheld on her communications with the

10 CDI accurately reflects, in fact, how many documents or

11 how many communications she's had.

12      MR. STRUMWASSER:  Irrelevant.

13      MR. GEE:  I think there is a misunderstanding.

14 This log was not created by the CMA.  This was a log

15 that your Honor asked the Department to create, and I

16 personally created this myself.

17      MR. VELKEI:  Right.  So why don't we stipulate to

18 the truth of the statement?

19          (Reporter interruption)

20      THE COURT:  Stop.  Mr. Gee created this log at my

21 request based on the documents that were turned over by

22 Mr. Do.  And there were -- these were the documents

23 that were not turned over to PacifiCare.  I'm not sure

24 what you want from this witness.  If there were a lot

25 more -- I suppose if there were a lot more and we
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 1 didn't see them, it's legitimate to ask her if she

 2 thinks there were more and we didn't see them.  Is that

 3 the issue?

 4      MR. VELKEI:  Your Honor, I'm really just trying to

 5 get some recollection from this witness who can't seem

 6 to recall one conversation she's had with the CDI,

 7 can't recall when the last time she had a conversation

 8 with the CDI about this.

 9          I've been presented with a document that shows

10 a number of conversations she's had that aren't being

11 turned over to us.  And I simply was asking her a

12 fundamental question, "Does this refresh your

13 recollection?  You've had a lot of conversations."  Her

14 answer was no.

15      THE COURT:  Right.

16      MR. VELKEI:  So if we can stipulate to the truth

17 of the statements made in here, in other words, that

18 these do reflect a number of communications that she

19 has had with the Department that are not being turned

20 over to us, that's fine.  If I can have that on the

21 record, I'm prepared to move forward on that basis.

22      MR. STRUMWASSER:  I don't think we need a

23 stipulation.  The log is in evidence.

24      THE COURT:  We haven't actually entered it yet.

25 I'm prepared to do so, but, you know with the
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 1 understanding -- Mr. Velkei, she's copied, for

 2 instance, on this 8/30/2010 document.

 3      MR. VELKEI:  Okay.

 4      THE COURT:  It's actually a communication between

 5 Ms. Black and Mr. Strumwasser on which she's copied.

 6      MR. VELKEI:  That reflects a communication with

 7 her.

 8      THE COURT:  Sure.

 9      MR. VELKEI:  We also have a number of

10 communications that she authored.

11      THE COURT:  Sure.

12      MR. VELKEI:  We have a number of communications

13 that she's recipient of, your Honor.  This should not

14 be problematic to sort of get agreement about what's

15 stated in there.  And I'm really trying to do nothing

16 more than that.

17      MR. STRUMWASSER:  He doesn't need our agreement.

18 The document is going to be in evidence, and it's going

19 to say what it says.

20      THE COURT:  The only thing that seems relevant to

21 me is, after looking through this document, do you have

22 some belief or feeling or some idea that this doesn't

23 reflect the communications that you've had with CDI or

24 been copied on with CDI?

25      THE WITNESS:  I have nothing to base that on.  I
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 1 have no reason to doubt.

 2      THE COURT:  Okay.

 3      MR. VELKEI:  Q.  Ms. Wetzel, would you agree with

 4 me that there are a number of communications from you

 5 reflected on this log that postdate the filing of the

 6 accusation in this case?

 7      THE COURT:  So why don't you give her the date.

 8      MR. VELKEI:  Q.  Which would be January 30th,

 9 2008.

10      A.  Yes, I appear to be included in e-mails after

11 that date.

12      Q.  And can you explain what the reason is that

13 you're communicating with CDI about the PacifiCare

14 enforcement action after the CDI has made a decision

15 about what action to take?

16      MR. STRUMWASSER:  Objection, privileged.  The

17 purpose of these calls -- these are all communications

18 that are themselves privileged.  And if he is now

19 asking what were the purpose of those communications,

20 that itself is privileged.

21      THE COURT:  Are you asking about this document or

22 all communications she's had?

23      MR. VELKEI:  I want to be clear, your Honor.

24 First of all, there is no privilege.  The Court made

25 that clear.  This is -- the protection that's being
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 1 afforded is a work product protection of thoughts and

 2 impressions.

 3          So to the extent that's there's an objection

 4 on the grounds of privilege, I would ask that that be

 5 overruled because what we're talking about here is

 6 generally I'm entitled to the subject matters of those

 7 communications.  Ms. Rosen's thoughts and impressions

 8 that are purportedly reflected in those documents is

 9 not what I'm asking about.

10          So it is fair game for me to ask questions

11 about, you know, what was going on, why was she -- she

12 was having these communications, and that's really what

13 I'm intending to get at.

14      MR. STRUMWASSER:  Just so we're all clear here,

15 I'd like to be understood when I refer to "privilege,"

16 I include the work product protection, and I would,

17 with that explanation, from Mr. Velkei add irrelevant.

18      THE COURT:  Well, I think you can ask her what the

19 general purpose of her communications with them are

20 without giving specifics.

21          But I don't remember the question, so if you

22 read it back to me.

23          (Record read)

24      THE COURT:  I'm going sustain that objection, but

25 I think you can rephrase the question.
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 1      MR. VELKEI:  Could you just give me, again, so I

 2 know not to tread on what the objection will be.

 3      THE COURT:  I think you can ask her in general

 4 what the purpose of her communicating with CDI was

 5 after --

 6      MR. VELKEI:  Q.  Okay.  What was the purpose,

 7 Ms. Wetzel, in communicating with the CDI about the

 8 PacifiCare enforcement action after January 30, 2008?

 9      MR. STRUMWASSER:  Her communications?

10      THE COURT:  Her communications.

11      MR. STRUMWASSER:  Her personal communications.

12      THE COURT:  That's what I was limiting this to.

13      THE WITNESS:  My only communications with the

14 Department that I recall were merely checking in,

15 asking what the status was, what was going on with the

16 particular investigation or what was going on with the

17 case.

18      MR. VELKEI:  Q.  So it's your testimony, then,

19 that the Department was providing you updates about how

20 the investigation was proceeding?

21      A.  No.  It's my testimony that I asked for

22 updates.  I did not say that I received those updates.

23      Q.  Did you receive updates with regard to the

24 status of the investigation as it was ongoing?

25      A.  No.
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 1      Q.  Never?

 2      A.  Never.

 3      Q.  Okay.  What did the CDI communicate with you

 4 about?

 5      A.  What did --

 6      MR. STRUMWASSER:  Same objection.

 7      MR. VELKEI:  Q.  What information did the CDI

 8 provide to you after 2008 with regard to this

 9 enforcement action?

10      THE COURT:  That I'm going to sustain the

11 objection to.

12      MR. VELKEI:  On what basis, your Honor?

13      THE COURT:  They are in -- in that question,

14 you're calling for possible limited privileged

15 information.

16      MR. VELKEI:  There's no privilege here, your

17 Honor.  You've already ruled on that.  It's a work

18 product doctrine.

19      THE COURT:  Work product privilege -- I'm calling

20 that a privilege.

21      MR. VELKEI:  But they're not synonymous.  The work

22 product doctrine protects only thoughts and impressions

23 of an attorney.

24      THE COURT:  That could be exactly what that is, so

25 I'm sustaining the question as asked.
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 1      MR. VELKEI:  So if I understand your ruling, your

 2 Honor, you're saying that any information that was

 3 provided to the CMA by CDI is protected all as work

 4 product?

 5      THE COURT:  I didn't say "any information."

 6      MR. VELKEI:  That's what the question asked for,

 7 and you sustained the objection.

 8      THE COURT:  Because it's overbroad.

 9      MR. VELKEI:  So are you sustaining the objections

10 on the grounds of overbroad or privilege, your Honor?

11      THE COURT:  It's overbroad because it would

12 possibly include privileged information.

13      MR. VELKEI:  Then we have a little bit of a

14 difficult row to hoe here because I don't think

15 Ms. Wetzel is in the position -- I certainly can't

16 figure this out, and I don't think Ms. Wetzel will be

17 able to -- about what is privileged and what is not in

18 the communications between the CMA and the CDI.

19          For obvious reasons that we've gone to at

20 length, this information is relevant and is critical to

21 a number of theories in our case.  So perhaps --

22      MR. STRUMWASSER:  Your Honor, I think that --

23      THE COURT:  Wait a minute.

24      MR. VELKEI:  Excuse me.  We need some guidance,

25 then, your Honor, and we still are subject to a whole
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 1 host of confusion about what exactly is the basis and

 2 what is being excluded.

 3          I have for the Court and I will present to the

 4 Court the log of communications that are purportedly

 5 reflecting thoughts and impressions, even though those

 6 communications originated with the CMA and did not

 7 involve even attorneys from the CMA.

 8          So my confusion, your Honor, is that I have no

 9 ability, based upon the Court's ruling to date, to

10 determine what I can question about and what I can't.

11      MR. STRUMWASSER:  First of all, he has no basis

12 for saying that they didn't originate with the

13 Department.

14      MR. VELKEI:  I'll present it.

15      MR. STRUMWASSER:  But the documents are not

16 susceptible from the log of determining that.

17          Secondly, all of this is about documents that

18 your Honor has already reviewed in camera and has found

19 to be privileged under work product doctrine.  So I

20 don't know why Mr. Velkei finds it difficult to

21 understand why he's being precluded from asking

22 questions about documents that have already been

23 reviewed in camera and found to be privileged.

24      MR. VELKEI:  Your Honor, I had said that I would

25 provide the Court with a breakdown of those documents
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 1 that are authored by the CMA, and I've broken it down

 2 by CMA non-attorneys and CMA attorneys.

 3          The obvious way to address this issue -- and

 4 again, I think we've made clear, but I want to make

 5 sure it's on the record.  We think this whole issue is

 6 an error of law with regard to what's work product and

 7 not.  But certainly communications from Ms. Wetzel or

 8 others at the CMA to the Department don't reflect the

 9 thoughts and impressions of a lawyer at the Department.

10          And to the extent in that chain of

11 communications there may be these so-called thoughts

12 and impressions, then the documents should be redacted

13 and turned over to us.  And this issue here with

14 Ms. Wetzel underscores our difficulty in presenting our

15 defense because it's being applied as this blanket

16 immunity to any communications.

17      THE COURT:  So you asked her what she was asking

18 about, and she said she was asking for updates.  And

19 you asked her if she got any, and she said basically

20 she didn't get any updates.

21      MR. VELKEI:  The next question I asked, which I

22 don't have in mind was just, "Well, why was the CDI

23 doing X, Y, and Z?"  And if the court reporter can read

24 it back -- and I was told "sustained" on basis of

25 privilege.
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 1          So if I could mark into the record at this

 2 point, your Honor, these are the documents on the

 3 privilege log authored by CMA non-attorneys, no

 4 dispute.  And this is based upon the good work that the

 5 gentlemen over at the CDI did.  So I'd like to mark

 6 this as exhibit next in order.

 7          (Respondent's Exhibit 5500 marked for

 8           identification)

 9      MR. STRUMWASSER:  Your Honor, we are now on the

10 third day of argument on the motion that has been twice

11 denied.  I have a suggestion.

12          If Mr. Velkei would like to produce various

13 sorts of the privilege log, we have no objection to

14 them at least being marked right now.  The witness is

15 either not going to be able to or shouldn't be allowed

16 to testify about these documents.  Let him put whatever

17 he wants in the record, make his arguments at the

18 appropriate time.

19      MR. VELKEI:  I just need to understand, your

20 Honor, and I think I'd like tomorrow --

21      THE COURT:  You know what, Mr. Velkei?  You

22 understand perfectly.  For instance, so what?  So what

23 if Ms. Black is the author or Ms. Wetzel is the author?

24 If it's in response to something that is privileged and

25 in -- or a work product -- and discusses that issue, it
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 1 doesn't matter who authored it.

 2      MR. VELKEI:  Well, I think it does, your Honor.

 3      THE COURT:  Well, good.  Why don't you take the

 4 writ.  Give me what you want.  I'll put it in the

 5 record.  You take it to somebody else.

 6          I've done the best I can.  I've researched

 7 this.  I had a law clerk research this.  I've gotten

 8 the material from both of you.  I've done the best I

 9 can.  It's not going to change any by browbeating the

10 issue.

11          You want to put things in?  Fine.  Take it to

12 somebody else.  I've got the envelope.  They want to

13 look at it and decide I'm wrong, I'm happy to be wrong.

14      MR. VELKEI:  Your Honor, I'm not trying to

15 browbeat anybody.  What prompted this on my part was a

16 question that I thought was very neutral that was

17 sustained.  It was a question about generally

18 communications why the CDA was communicating.

19          I didn't go through this log and say, "What's

20 going on here?"  So the problem, your Honor, and to be

21 fair to me is -- I'm not here to browbeat anybody.  I'm

22 just trying to do the right thing by my client.

23      THE COURT:  And it's fine.  You can make your

24 record.  I've never stopped you ever, either side, from

25 making your record.  You want to give me stuff, I will
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 1 mark it, it will be in the record.  Take it to somebody

 2 else because I'm done.

 3      MR. VELKEI:  When you and I spoke yesterday, I

 4 told you I was going do this.  You said, "Go ahead and

 5 do it, Mr. Velkei."

 6      THE COURT:  Right.  Let's put it in.

 7      MR. VELKEI:  So I'm simply trying to do that.  And

 8 perhaps we should take a break.

 9          I would like to better understand, and if we

10 can go back to the question that I asked to better

11 understand the question --

12      THE COURT:  You know, that is not my

13 responsibility, Mr. Velkei.  I do not to have make you

14 understand.

15          I have had enough.  You may take this up.  I

16 could be wrong.  I have been wrong in the past.  I'll

17 be wrong in the future.  I could be right.  There's

18 nothing I can do about it.  I have done my best.

19          I am finished with it.  It is not my

20 responsibility to make you understand.

21      MR. VELKEI:  I completely agree with that, your

22 Honor.

23      THE COURT:  All right.  So I am willing to take

24 whatever you want.  I will put it in the record.  It

25 can go with the record, and you do with it whatever you
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 1 need to.

 2          I don't want this witness sitting here while

 3 we're going through this because you're not going to

 4 get any more out of this witness concerning these

 5 matters.

 6      MR. VELKEI:  I'm not --

 7      THE COURT:  You know, she authored a few.  Mostly

 8 she's a cc or a recipient among other recipients.

 9      MR. VELKEI:  I'm not asking you to justify the

10 decision that you made.  We will at some point ask for

11 some documentation to preserve the record.  What I'm

12 trying to understand is what is appropriate for me to

13 ask about?

14      THE COURT:  Nothing more about it is appropriate

15 to ask.

16      MR. VELKEI:  Nothing more about any -- so I'm

17 prohibited from asking about any communications that

18 the Department had with Ms. Wetzel?

19      THE COURT:  No, never ever, ever said that.  We

20 turned over material to you.  You had her whole file,

21 the whole -- all the material that was produced from

22 Ms. Wetzel's file, you got it.

23      MR. VELKEI:  Well, we did not get the e-mails,

24 your Honor, and that was from Ms. Wetzel's file.

25          Let me just do this, and perhaps we should
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 1 just take a break and then start back up again.  So

 2 this is the next in order.  These are documents

 3 produced.  These are references straight off the

 4 privilege log, documents that CMA attorneys sent to the

 5 Department.

 6          I had thought yesterday, your Honor, and

 7 perhaps I was mistaken that the Court was going to at

 8 least revisit some of this.  Just take a look at it.

 9 If I was mistaken about that...

10      THE COURT:  CMA produced documents authored by CMA

11 attorneys is 5501.

12          (Respondent's Exhibit 5501 marked for

13           identification)

14      MR. VELKEI.  Thank you, your Honor.  And then the

15 last one, 5502, would be CMA documents authored by CDI

16 attorneys received by Ms. Black, who was a witness that

17 was offered by the Department.  It's our view also

18 these would be something that would be subject to our

19 review.

20      THE COURT:  5502 are the CMA documents authored by

21 CDI attorneys received by Ms. Black.

22          (Respondent's Exhibit 5502 marked for

23           identification)

24      MR. VELKEI:  Thank you, your Honor.

25      Q.  Just a couple of questions, Ms. Wetzel, and
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 1 then perhaps we should take a break if it's appropriate

 2 with the Court.

 3          I noticed in your file that you had

 4 transcripts from this proceeding.  Who provided you

 5 with copies of those transcripts, Ms. Wetzel?

 6      A.  They were provided to me by Mr. Gee, actually.

 7      Q.  So I noticed that there were transcripts from

 8 Ms. McFann that were provided to you; is that correct?

 9      A.  There were excerpts of her testimony, yes.

10      Q.  Were you aware that there was a prohibition on

11 the release of those transcripts to third parties?

12      A.  No.

13      Q.  Have you disseminated the information that was

14 contained in those transcripts to anybody other -- have

15 you disseminated that to anybody?

16      A.  No.

17      MR. STRUMWASSER:  Objection, the communication --

18 go ahead.

19      MR. GEE:  Well, I think the transcript that

20 Mr. Velkei is referring to were things that were

21 produced before we had the order, and I'm concerned

22 that the witness is referring to transcripts that were

23 recently provided to her with the understanding that it

24 was for witness preparation purposes.

25      THE COURT:  Okay.
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 1      MR. VELKEI:  Okay.  So we have the transcript of

 2 Ms. McFann was provided to you.  Were there other

 3 transcripts that were provided to you in addition to

 4 those from Ms. McFann?

 5      THE WITNESS:  In preparation for this testimony --

 6      THE COURT:  You don't have to answer about that.

 7      MR. VELKEI:  Q.  So the transcripts that you

 8 received from the Department, have you -- just to

 9 close, have those been provided or shown to anybody

10 within the CMA or outside of it?

11      A.  No.

12      Q.  And you understand you're subject to a

13 restriction not to show that to anybody within the CMA

14 or outside of it?

15      A.  I do now.

16      Q.  That was not told to you by the Department?

17      A.  It was told to me.

18      Q.  So how is it that you just now understand

19 that?

20      A.  It was told to me.  I understand that they are

21 confidential documents.

22      MR. VELKEI:  It's an appropriate time to take a

23 break, your Honor.

24      THE COURT:  All right.

25          (Recess taken)
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 1      THE COURT:  Go back on the record.

 2      MR. VELKEI:  Thank you.

 3      Q.  Ms. Wetzel, when did Mr. DiSilva [sic] become

 4 your supervisor?

 5      A.  I don't recall the exact date.  It's been at

 6 least two years ago.

 7      Q.  Okay.  And prior to him being your supervisor,

 8 what center was Mr. DiSilva a part of?

 9      A.  Well, he was part of Legal Services.  He was

10 our general counsel.  And prior to that, he was in

11 Government Relations.

12      Q.  So did Mr. DiSilva replace Ms. Hanson as the

13 general counsel?

14      A.  No.

15      Q.  But prior to his role as general counsel, he

16 was within Government Relations?

17      A.  Yes.

18      Q.  I'm going read several names.  Just tell me

19 whether you know who they are and which of the centers

20 each of those persons is employed by.  Okay?

21      A.  I'd be happy to do that.  There is a center

22 that I completely forgot that needs to be added to

23 that.

24      Q.  Okay, sure.

25      A.  And that's our Membership and Communications
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 1 Center.

 2      Q.  Let me put that on there.

 3      A.  My oversight.

 4      MR. STRUMWASSER:  Did you say Membership?

 5      THE COURT:  Membership and Communication.

 6      THE WITNESS:  It's now known as Marketing and

 7 Communications.

 8      MR. VELKEI:  I'm afraid to draw the arrow without

 9 asking you.

10      THE WITNESS:  Just put "Marketing and

11 Communications."

12      MR. VELKEI:  And your Honor, we'll submit a

13 revised.

14      THE COURT:  I don't have any.

15      MR. VELKEI:  Oh, okay.  Because we had one for

16 you.  So we'll wait to give it to you.

17      THE COURT:  I don't have any yet, so -- as a

18 matter of fact, it was stressing me that there was a

19 missing number.

20      MR. VELKEI:  Q.  Ms. Jody Hicks, do you know who

21 she is?

22      A.  Yes.

23      Q.  Who is she?

24      A.  She is the vice president for Government

25 Relations.
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 1      Q.  And how about Ms. Teresa Stark?

 2      MR. STRUMWASSER:  And these are all contemporary

 3 positions you're asking for?

 4      MR. VELKEI:  Sure.

 5      Q.  Do you know who Ms. Teresa Stark is?

 6      A.  I do.

 7      Q.  Who is she?

 8      A.  She is an associate director within the

 9 Department of Government Relations.

10      Q.  How about Lisa Folberg?

11      A.  Yes.

12      Q.  And who is she?

13      A.  Lisa Folberg is our vice president for Policy.

14      Q.  So she would fit into the Policy Center?

15      A.  Yes, she's over the Policy Center.

16      Q.  We discussed Mr. Silva.  How about Brett

17 Michelin, do you know who that is?

18      A.  No longer with the organization.

19      Q.  Prior to his leaving the organization, which

20 center was he associated with?

21      A.  Government Relations.

22      Q.  How about Dustin Corcoran?

23      A.  He is our executive vice president and our

24 CEO.

25      THE COURT:  She actually gave his name already.
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 1      MR. VELKEI:  Oh, okay.  I'm sorry.

 2      Q.  Alma Hernandez [phonetic]?

 3      A.  She was with us briefly, no longer with us.

 4 She was in the Center for Government Relations.

 5      Q.  Got it.  And then give me one second, Teresa

 6 Kline?

 7      A.  Teresa Stark's previous -- married name.  Same

 8 person.

 9      Q.  All right.  I was wondering about that.

10          Dean Grafilo?

11      A.  Grafilo.  I'm not sure how to pronounce it.

12 He is within our Center for Government Relations.

13      MR. VELKEI:  And that, by the way, is

14 G-R-A-F-I-L-O.  Sorry.  I haven't been spelling those

15 names.

16      Q.  Okay.  And Carolyn Ginno?

17      A.  Carolyn is within our Center for Government

18 Relations.

19      Q.  And that's G-I-N-N-O, and Carolyn,

20 C-A-R-O-L-Y-N.

21          David Ford, spelled just like it sounds, do

22 you know who that is?

23      A.  I do.

24      Q.  And who is that?

25      A.  He's an associate director within our Policy



16706

 1 Center.

 2      Q.  And then Armand Feliciano, that's A-R-M, as in

 3 Mary, A-N, as in Nancy, D.  And then the last name

 4 F-E-L-I-C-I-A-N-O.  Do you know who Armand Feliciano

 5 is?

 6      A.  I do.

 7      Q.  Who is he?

 8      A.  He is an associate director within our Policy

 9 Center as well.

10      Q.  And then finally -- sounds like a Hungarian

11 name -- Paul Hegyi -- that's P-A-U-L, then H-E-G-Y-I --

12 who is that?

13      A.  He's currently within our Center for

14 Government Relations.

15      Q.  Okay.  Now I've listed just the names of the

16 registered lobbyists for the organization.  And it

17 appears, then, that they're registered lobbyists in

18 both Government Relations and the Policy Center; is

19 that correct?

20      A.  Yes.

21      Q.  And it appears that that department or the

22 number of registered lobbyists has grown over time.  Is

23 that consistent with your understanding?

24      MR. STRUMWASSER:  Objection, irrelevant.

25      THE COURT:  If she knows.
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 1      THE WITNESS:  I don't know.

 2      MR. VELKEI:  Q.  So is there a phone number that's

 3 published by CMA if members have inquiries about

 4 particular payers?

 5      A.  We have our reimbursement help line, and we

 6 also have our direct phone lines, where physician

 7 members can access us.

 8      Q.  So is the reimbursement hotline -- does that

 9 run through the Center for Economic Services?

10      A.  Yes.

11      Q.  Then the other direct line that you're talking

12 about, that's just the general number for the CMA?

13      A.  No.  I have a direct line where physicians who

14 I've worked with in the past, they know my number; they

15 do call me directly.  So they can access us using an

16 888 number or by calling us direct.

17      Q.  So some of the doctors, you have a personal

18 relationship with them?

19      A.  Yes.

20      Q.  Would Dr. Griffin be included on that list?

21      A.  I don't necessarily have a relationship with

22 Dr. Griffin.  I've advocated on his behalf in the past

23 on several things.

24      Q.  And will he call you directly if he has

25 issues?
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 1      A.  No.

 2      Q.  He'll go through the reimbursement line?

 3      A.  No.  I deal with Kim Griffin.  When Kim has an

 4 issue, she will either e-mail me or call my direct

 5 line.

 6      Q.  So if Ms. Griffin has a concern about any

 7 payer, including United or PacifiCare, she will contact

 8 you directly rather than going through the

 9 reimbursement line?

10      A.  Yes.

11      Q.  Is that also true of Dr. Mazer?

12      A.  No.  Dr. Mazer knows each of us individually

13 and will call us directly rather than calling the 888

14 line.

15      Q.  So you have a relationship directly with

16 Dr. Mazer as well?

17      A.  Yes.

18      Q.  Dr. Mazer, was he on the board of trustees

19 previously?

20      A.  He was on the board of trustees for many

21 years, and he's currently on our executive committee.

22      Q.  Got it.  Speaker of the house -- you said some

23 sort of -- there's a speaker of the house, and there's

24 some sort of delegation of representatives?

25      A.  Our house of delegates.
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 1      Q.  House of delegates.  And you said that's

 2 roughly a thousand?

 3      A.  More or less.

 4      Q.  And are those all physicians as well?

 5      A.  Yes.

 6      Q.  Now, how do folks, doctors, know about -- how

 7 do they know to call this reimbursement line?  How do

 8 they get access to that number?

 9      A.  We promote it in our various tool kits and

10 guides, word of mouth.  Our center does a lot of

11 on-the-road seminars where we go out to the different

12 medical societies and speak with physicians and office

13 managers, and we let them know that this is a resource

14 that's available to them.  So there's many ways that

15 they could learn about the existence of the help line.

16      Q.  So do different centers publish different

17 materials that are then are distributed to members?

18      A.  If I'm understanding the question correctly,

19 yes.  We have tool kits and guides that we produce out

20 of our center, just like the Policy Center would have

21 on an issue that may be housed within their center,

22 yes.

23      Q.  Forgive me if I've asked you this, Ms. Wetzel,

24 but "Legal Affairs Case List," that's a document that

25 we talked about earlier.  Who is that published by?
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 1      A.  By our Legal Center.

 2      Q.  Legal Services?

 3      A.  I refer to it as our Legal Center.

 4      Q.  I'm just going off of the name you gave me on

 5 the chart.  So we should just call that Legal Center?

 6      A.  Unless it says Legal Affairs.  So I don't know

 7 what the appropriate name is.

 8      Q.  Is this something that's published to members,

 9 this "Legal Affairs Case List," or is this something

10 that's just held internally within the organization?

11      A.  As I previously testified, I don't know.

12      Q.  Okay.  All right.  Well, then forgive me for

13 not recalling your previous testimony.

14          The SB 367, the CMA was a sponsor of that

15 legislation?

16      A.  Yes.

17      Q.  All right.  Were there other sponsors?

18      A.  I believe we were a cosponsor, but I wasn't

19 involved in the legislation or the promotion or

20 testifying about the legislation.  So I'm not sure who

21 the other sponsors were.

22      Q.  But it's your understanding that there were

23 just two sponsors, and one of them was the CMA?

24      A.  I don't know.

25      Q.  I'm asking for your understanding.  You have
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 1 no understanding?

 2      MR. STRUMWASSER:  Objection, asked and answered.

 3      THE COURT:  She said she didn't know.  Move on.

 4      MR. VELKEI:  Q.  Did you become involved, then, in

 5 trying to prepare regulations once SB 367 was

 6 promulgated?

 7      A.  No.  And I probably misspoke earlier this

 8 morning when I said I was involved in developing those

 9 regulations.  I actually was not.

10          Our center is involved on the back end, after

11 the regulations have been in place and they become

12 effective.  That's when we start to get feedback from

13 our physician members.

14          So we have other centers that are responsible

15 for testifying and for developing regulation.

16      Q.  So, then, once the regulations are

17 promulgated, is it fair to say that your center is

18 responsible for understanding how those should be

19 implemented?

20      A.  If the regulations specifically apply to our

21 area of expertise, yes.

22      Q.  So if we're talking about prompt payment or

23 things of that nature, that would be something that

24 your center would become familiar with?

25      A.  Absolutely.
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 1      Q.  Is there some educative function performed by

 2 your center, in other words, educating your -- the

 3 members of CMA about new legislation?

 4      A.  Not -- let me back up.  The answer to your

 5 question is yes.  Education is a very large function of

 6 what we do.

 7          But we educate our physicians on a wide

 8 variety of things from the laws, regulations, to best

 9 practices, how to improve what they're doing in their

10 billing and collections office.  So there's a wide

11 range of things that we work with them on.

12      Q.  All right.  Terrific.  Tell me what you mean

13 with you say "best practices."

14      A.  It's actually an industry term.  It means in

15 the event that -- or the in the context that I'm

16 referring to it is if there is a way to improve your

17 practice that another practice, say, has implemented,

18 and it's working well for them, that is what we would

19 call a best practice.  So we would share that

20 information with other practices so that they too could

21 consider adopting a similar policy or a similar intake

22 process so they could streamline their practice.

23      Q.  So best practices is a way of saying this is a

24 way that works most efficiently on a particular issue?

25      A.  Yes.
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 1      Q.  Okay.  And part of what the Center for

 2 Economic Services does is they basically publish best

 3 practices in some -- for your members, CMA members?

 4      A.  We actually have published a tool kit that's

 5 called "Best Practices."  It's very large and something

 6 that's available to physicians nationwide.

 7      Q.  So that's a "yes"?

 8      A.  Yes.

 9      Q.  Now let's focus back on SB 367.  There were

10 statutes -- I think part of SB 367 was the right or the

11 ability of a provider to complain to the Department of

12 Insurance if they had an issue with a particular

13 payment, correct?

14      A.  Yes.

15      Q.  Were you aware that that was part of the

16 statute?

17      A.  Yes.

18      Q.  And did your Center for Economic Services take

19 steps to educate its members about the right to

20 complain to the Department of Insurance?

21      A.  It's part of all the education we do.  We let

22 them know what their options are in terms of how to

23 handle an unfair payment practice.  And we do inform

24 them that one of their options is, if they believe that

25 a payer is engaging in an unfair payment practice, that
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 1 they do have a right to inform their regulator.

 2      Q.  So that's a "yes," Ms. Wetzel?

 3      A.  Yes.

 4      Q.  So talk to me, if you would, about all the

 5 ways that the CMA and your Center for Economic Services

 6 in particular reached out to its members to educate

 7 them about this right to complain to the Department.

 8      MR. STRUMWASSER:  "All of the ways" is a bit of --

 9 calls for a narrative answer.  If it had been

10 understood to be asking for the ways which come to

11 mind, I have no objection.

12      THE COURT:  That's fine.

13      MR. VELKEI:  That's fine with me too.

14      THE WITNESS:  I don't recall there being a real

15 focus on educating them specifically on how to file a

16 formal complaint.  That was always a part of what we

17 were doing.

18          Our focus was more on educating physicians and

19 their office staff on what the unfair payment practices

20 were, how to detect them, and how to resolve them.

21      MR. VELKEI:  Q.  So is it your testimony that

22 doctors, physicians understood they had a right to

23 complain to the Department of Insurance post

24 implementation of SB 367?

25      A.  I think that some were aware that they had
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 1 that ability, and some didn't.  Frequently -- go ahead.

 2      Q.  To the extent folks weren't aware, my question

 3 for you is did the CMA take steps to educate those

 4 doctors about their right to complain to the Department

 5 of Insurance?

 6      A.  It would depend on the case.  It wasn't

 7 something that we would automatically do with every

 8 single call or every single physician.  Our policy

 9 within our center is to try to work out the issue with

10 the physician and directly with the payer prior to

11 recommending or suggesting the option of, "You know

12 what?  You really need to go to the regulator on this."

13      Q.  Understood.  So when SB 367 was implemented

14 post regulations, was there any kind of flier

15 periodical bulletin that was sent to members, e-mail

16 that talked about the new pieces of that statute?

17      A.  Nothing that time.

18      MR. STRUMWASSER:  Excuse me, the objection is

19 vague as to the term "post regulation."

20      THE COURT:  Okay.  The regulations to the law?

21      MR. VELKEI:  The witness's testimony, your Honor,

22 is legislation's passed.  Some other department deals

23 with the regulations.  They deal with them on the back

24 end.  So I was really just trying to track the

25 witness's testimony.
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 1      MR. STRUMWASSER:  The problem is I don't think

 2 there are any regulations on SB 367.

 3      THE COURT:  Well, okay.

 4      MR. VELKEI:  So perhaps the witness misspoke.

 5      THE WITNESS:  That's what I said earlier.

 6      MR. VELKEI:  I'm sorry?

 7      THE COURT:  That's what she was trying to tell you

 8 earlier when she was correcting her testimony.

 9      MR. VELKEI:  Q.  So let's take "regulations" out

10 of it.

11          So when you talk about you handle this on the

12 back end, once the statute was passed, your department

13 or center got involved with helping to educate doctors

14 about their rights under SB 367?

15      A.  Yes.

16      Q.  That would include the right to complain to

17 the Department of Insurance?

18      A.  Yes.

19      Q.  How was that right and information

20 communicated to CMA members by your center?

21      A.  It's largely communicated -- I mentioned we do

22 a lot of education where we go out and we speak with

23 groups of physicians and office managers, and we do let

24 them know that that is an option.

25          We include the option to report to the
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 1 regulator through what we call our on-call legal

 2 library, provides physicians with step-by-step guidance

 3 on how to identify who the regulator is for a

 4 particular plan and how to file a formal complaint.

 5          So there's various ways.  But we don't have a

 6 specific document or guide that focuses specifically on

 7 complaints, how to file a complaint with the regulator.

 8      Q.  Didn't ask that.  Focusing if we can on the

 9 formal procedure of how to file a formal complaint, are

10 you familiar with the procedures within the Department

11 of Insurance for a provider to file a formal complaint?

12      A.  I believe so, yes.

13      Q.  What are the requirements -- let me put it a

14 different way.  Are you aware, in fact, that the

15 Department requires that the physician first try to

16 exhaust its remedies through an appeal process prior to

17 filing a complaint?

18      A.  I am aware that that's a requirement prior to

19 a formal complaint being filed, yes.

20      Q.  And you've always been aware that that's a

21 requirement?

22      A.  Yes.

23      Q.  Do you educate the doctors that, before they

24 can implement a formal complaint process, they must

25 first try to resolve the complaint or their concern
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 1 with the particular payer?

 2      A.  Yes.

 3      Q.  So they understand, then, based upon your

 4 education, that they must -- a doctor who has a

 5 complaint about a particular payment must first utilize

 6 the appeal process of the company?

 7      MR. STRUMWASSER:  No foundation.

 8      THE COURT:  Sustained.  Mr. Velkei, she can't know

 9 what they understand.

10      MR. VELKEI:  Okay.  Just trying to understand,

11 your Honor, so I'm not stepping on anybody's toes.

12      Q.  So that certainly -- is it fair to say that

13 the Center for Economic Studies will educate -- to the

14 extent there's inquiries, will educate members about

15 how then to file a formal complaint?

16      A.  First of all, it's Center for Economic

17 Services, just to correct that.

18      Q.  Thank you.

19      A.  But we do -- our policy within our center is

20 to encourage the physician to access the appeal rights

21 that are available to them through the particular payer

22 before they come to CMA, before we believe and accept

23 an escalated issue.  And the answer to the question is

24 yes, we do let them know about the formal complaint

25 process.
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 1      Q.  In your opinion, based upon your experience

 2 and sort of development with the CMA, do you think it's

 3 a good idea to have the provider first go through that

 4 appeal process before filing a complaint with the

 5 Department?

 6      MR. STRUMWASSER:  Irrelevant.

 7      THE COURT:  Sustained.

 8      MR. VELKEI:  Q.  Let's talk about the

 9 acknowledgement piece of the statute.  Are you aware

10 that there is a provision that deals with

11 acknowledgment and receipt of claims?

12      A.  I am.

13      Q.  Are there materials that the Department -- or

14 I'm sorry -- the Center for Economic Services utilizes

15 to educate providers in that regard?

16      A.  Yes.

17      Q.  And those are -- there have been materials

18 published by CMA on that subject?

19      A.  Yes.

20      Q.  What would those be included in?

21      A.  They would be included in our CMA on-call

22 legal library that I referenced, as well as in our

23 practice management news letter, which is called "CPR,"

24 "CMA Practice Resources."  It's also a way of reaching

25 our members.  And we would also educate them through
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 1 our electronic newsletter called "Alert," "CMA Alert."

 2      Q.  There's something called "Back to Basics:

 3 Step-by-step Guide to Maximizing Your Cash Flow."  Is

 4 that another way to educating doctors or providers with

 5 how to deal with some of those questions and issues?

 6      A.  Actually, that's a tool kit that hasn't been

 7 updated in some years, at least a couple years.  And

 8 it's not one that we actively promote.  We used to

 9 provide seminars around that tool kit.

10      Q.  You're saying that the "Back to Basics:

11 Step-by-Step Guide to Maximize Your Cash Flow" is

12 something that's not distributed by the CMA anymore.

13      A.  I believe it's still on our Web site, but it's

14 not something that we actively promote.

15      Q.  But if I'm a doctor, and I want to, like, find

16 out the basics of a step-by-step "Guide to Maximize

17 Your Cash Flow," I could actually find this document on

18 the CMA Web site?

19      A.  Yes.

20      Q.  Hasn't been removed?

21      A.  No.

22      Q.  Any statement or disclaimer saying, "We don't

23 really follow this anymore"?

24      A.  Not that I'm aware of.

25      Q.  Do you know when that document was prepared?
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 1      A.  I recall that it was probably first developed

 2 back in 2005-2006.

 3      Q.  And was it updated subsequently?

 4      A.  It was updated subsequently.  Again, best of

 5 my recollection, it was last updated back in 2008.

 6      Q.  Okay.  So post implementation of SB 367?

 7 After implementation of SB 367?

 8      A.  Yes.

 9      Q.  The "Back to Basics:  Step-by-Step Guide to

10 Maximizing Your Cash Flow," was that prepared by the

11 Center for Economic Services?

12      A.  Yes.

13      Q.  How about "Getting Paid:  Strategies to

14 Maximize Reimbursement, Focus on Revenue Collection,"

15 is that another one of the manuals that your center has

16 utilized --

17      A.  Yes.

18      Q.  -- for educating CMA members?

19      A.  Yes.

20      Q.  With regard to the requirements of SB 367 post

21 implementation -- meaning the legislature's passed it,

22 Governor's signed it, it's law -- did you or anybody at

23 the CMA coordinate with the CDI about the

24 interpretation of those provisions?

25      A.  No, not that I'm aware of.
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 1      Q.  Didn't feel the need to do that?

 2      MR. STRUMWASSER:  Objection, no foundation.

 3      THE COURT:  Sustained.

 4      MR. VELKEI:  Q.  Have you had any communications

 5 with anybody at the CDI with regard to the application

 6 or interpretation of any of the provisions of SB 367?

 7      MR. STRUMWASSER:  Independent of her appearance

 8 here?

 9      THE COURT:  Yes.  You're never asking about --

10      MR. VELKEI:  Right.

11      THE COURT:  All right.

12      THE WITNESS:  Not me personally, not that I can

13 recall.

14      MR. VELKEI:  Q.  Okay.  Are you aware of anybody

15 else at the CMA having discussions with anybody at the

16 CDI about the interpretation or implementation of

17 provisions of SB 367?

18      A.  No, I'm not.

19      Q.  All right.  So, you know, tomorrow we'll put

20 in front the testimony of Ms. Black.  And we can -- we

21 can defer till then exactly what she said.

22          But if somebody has a call, question,

23 complaint, they're either going to utilize the

24 reimbursement line or a direct number of somebody

25 within the Center for Economic Services, right?
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 1      A.  Yes.

 2      Q.  Then the practice and procedure for when the

 3 CMA and your center receive such a call, what is the

 4 practice and procedure with regard to that?

 5      A.  We call it intake.  We speak with the

 6 physician or the office manager, billing office staff,

 7 whoever is making the inquiry on behalf of our

 8 physician member.  And we asked a series of questions.

 9          Oftentimes they'll call and say, "I'm calling

10 about this particular payer.  I'm having an issue."

11 But we really do a deep dive into the issue to try and

12 understand what the issue is.  We ask them what they

13 have done to try and resolve the issue.  Have they

14 appealed, for example, what steps did they take to try

15 and resolve the issue with the payer.

16          If it is an issue that we believe is something

17 that we need to review, then we have the physicians fax

18 over the documentation to us which would include claims

19 forms, EOBs, copies of letters of denial, whatever the

20 case may be that they're calling us about.

21          We will review that information.  And if we

22 believe that indeed there is an issue, that a specific

23 payer has either engaged in an unfair payment practice

24 or misprocessed the claim, whatever the case may be, we

25 use our liaison process to escalate that to a contact
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 1 person at the plan and ask for assistance in making it

 2 right.

 3      Q.  When you receive a call from a physician

 4 member, do you only accept calls from physician members

 5 or can any physician call?

 6      A.  Our services within the Center for Economic

 7 Services is limited to members only.

 8      Q.  So if I'm a doctor and I haven't paid -- how

 9 much are the annual dues?

10      MR. STRUMWASSER:  Objection, irrelevant.

11      THE COURT:  Sustained.

12      MR. VELKEI:  Q.  If I haven't paid dues, I'm not a

13 member and I'm a doctor within the organization, if I

14 call asking questions about a particular issue, you

15 will turn me away?

16      THE COURT:  I'm sorry.  I didn't quite get what

17 you said.

18      MR. VELKEI:  Right.  So I'll happily rephrase.

19      Q.  So if I'm a doctor who is not a member of CMA,

20 and I call -- I get your phone number, "Hey, Aileen

21 Wetzel is the person to go to to go after those

22 payers," and I call you with a question about

23 reimbursement policies or some concern that I might

24 have with regard to payments by an insurance company,

25 will you turn me away?
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 1      MR. STRUMWASSER:  Irrelevant.

 2      THE COURT:  Overruled.  I'll allow it.

 3      THE WITNESS:  If they're calling about a specific

 4 issue that would require my intervention, I would say,

 5 "I'm sorry, but our services are limited to members

 6 only."

 7      MR. VELKEI:  Q.  So that's a "yes"?

 8      A.  That's a yes.

 9      Q.  Okay.  You know, Ms. Wetzel, we got a copy of

10 the -- what I'm going call the complaint log in this

11 case.  And literally we tried to reconstruct it, but

12 because we didn't get it in native version, if I sort

13 of put all the pieces of paper together, it was about

14 this long.  And I'm happy to share that with you.

15          So what I did, I've got it right here.  Happy

16 to let you look at it if you want.

17          What I did instead is I tried to take sort of

18 fields within that log and sort of what I thought were

19 of most interest in this proceeding.  So I've collapsed

20 down or taken excerpts from that log.  And I'd like to

21 share that with you and ask you some questions related

22 to it.  Okay?

23      A.  Okay.

24      MR. VELKEI:  And your Honor, if we can mark this

25 as exhibit next in order.
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 1      THE COURT:  5503.

 2          (Respondent's Exhibit 5503 marked for

 3           identification)

 4      MR. VELKEI:  Thank you.

 5          And I'd like to actually mark as the exhibit

 6 after that what's been provided very graciously by

 7 Mr. Do, which is a glossary of terms.

 8      THE COURT:  Okay.  Thank you.

 9      MR. VELKEI:  Thank you, Mr. Do.

10      THE COURT:  All right.  5504 is the glossary of

11 terms.

12          (Respondent's Exhibit 5504 marked for

13           identification)

14      MR. VELKEI:  Q.  Ready to go?

15      A.  I am.

16      Q.  All right.  You would agree with me, would you

17 not, that it would be an overstatement to call this a

18 complaint log, right?

19      A.  I don't understand the question.

20      MR. STRUMWASSER:  I actually -- she doesn't

21 understand it either.  So we're --

22      THE COURT:  As opposed to a call log?

23      MR. VELKEI:  Right.

24      THE COURT:  I'll allow it.

25      THE WITNESS:  Actually, this document includes
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 1 complaints as well as calls.

 2      MR. VELKEI:  Q.  That's my point, Ms. Wetzel,

 3 that, you know, all of the entries that are reflected

 4 here aren't just a reflection of complaints against

 5 PacifiCare but any kinds of calls, inquiries, concerns,

 6 or complaints that would be raised with CMA, correct?

 7      A.  It appears to be that way, yes.

 8      Q.  Let me make sure, if I can, with your

 9 assistance and the assistance of what's called the CMA

10 subpoena response data, I want to make sure I

11 understand all the fields that are captured here.

12 Okay?

13      A.  Mm-hmm.

14      Q.  So "ALevelID," now, the references I have here

15 is "Unused, undefined fields."  But there are a bunch

16 of numbers in there.  There's a number for every one of

17 those entries.

18          And I wonder if you can give us any advice

19 about what that means?  And maybe we'll just take one

20 that you in particular have been involved with.

21          So if we jump to Item No. 4, for example, we

22 have -- it says "PCreatedBy," and it says "awetzel."

23 I'm assuming that's you, correct?

24      A.  Yes.

25      Q.  So please explain, if you would, the reference
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 1 to "5264."  Do you know what that refers to?

 2      A.  I don't.  I'm not the database person.  I

 3 didn't run this report.  So...

 4      Q.  Understood.  But when you're inputting

 5 information into the database, is it your testimony

 6 that you would not input information into that field?

 7      A.  I don't know what those numbers refer to.

 8      Q.  Okay.  Going on to "CMAID" --

 9      A.  Mm-hmm.

10      Q.  Says, "Internal CMA ID number assigned to

11 physician."  Is that consistent with your

12 understanding?

13      A.  Yes.

14      Q.  Now, when you do an intake call, do you -- how

15 do you know what number to assign to them?

16      A.  When a physician joins our organization, they

17 are assigned a membership number, a CMA ID.  And it

18 remains unchanged during their entire experience with

19 us.  So that's what this number is reflecting is their

20 CMA ID number.  It's not a number we put in.  It's

21 already tied to a name and an address.

22      Q.  So if you just input their name, it's going to

23 pop up with their number?

24      A.  Yes.

25      Q.  All right.  Terrific.  Then it says
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 1 "ALCreatedBy."  And ledged here says, "Date the first

 2 record for this physician was created in the database."

 3 Is that consistent with your understanding?

 4      A.  Again, I'm going to have to rely on the key

 5 here.

 6      Q.  Then it says, "ALCreatedBy," "Date the first

 7 record" -- "CMA staff who created the first ticket on

 8 this physician."  Is that consistent with your

 9 understanding?

10      A.  To be honest with you, I don't know what that

11 refers to.

12      Q.  I've seen the name Frank Navarro appear a

13 number of times.  Is he somebody that works within the

14 Center for Economic Services?

15      A.  Yes, he's one of our associate directors.

16      Q.  Then "POther" -- I'll look for that on here.

17          Here we go.  "Free text note field where CES

18 entered notes on the progress/status of the issue."  Is

19 that consistent with your understanding?

20      A.  Yes.

21      Q.  And "CES," what is that?

22      A.  Center for Economic Services.

23      Q.  Okay.  Terrific.  Then the "PResolvedDate" --

24      A.  Yes?

25      Q.  -- is the date the "Resolved" box was checked.
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 1 "It automatically populated based on the date you

 2 checked the 'resolved' box."  Not sure I understand

 3 exactly what that means.

 4          But am I to infer that, if there is a date

 5 within this field, that means the issue was resolved on

 6 that date?

 7      A.  Not necessarily.

 8      Q.  So tell me what I should infer from that.

 9      A.  It is -- when we check that box, then -- that

10 an issue has been resolved, it means that we, within

11 our center, are closing out that issue.

12          So for example, the physician called and had

13 some issues with a particular payer.  And we provide

14 them with some guidance.  And, you know, we ended the

15 call right there.

16          Physician goes on to do whatever they will

17 with that advice.  I would click that box "resolved."

18 I have finished that case.  I have assisted that

19 physician.  I have provided them with assistance.  I

20 now consider it resolved.

21          What that does not reflect is whether or not

22 the physician ultimately resolved the issue they were

23 calling about with that specific payer.  It merely

24 reflects when we close out the case within our center.

25      Q.  Okay.  "PCreatedDate," "The CES staff person
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 1 who created this specific" -- no, I got the wrong one.

 2          "Date this specific ticket for this physician

 3 was created.  The date was automatically assigned based

 4 on the day you created a ticket."

 5          So that's simply the date that this particular

 6 issue was brought to the attention of someone at

 7 Consumer -- the Center for Economic Services, correct?

 8      A.  Yes.

 9      Q.  "PCreatedBy," "The CES staff person who

10 created this specific ticket."

11          And so where I see your name, where it says

12 "awetzel," am I to infer that this was a call that you

13 received or handled and then input into the database?

14      A.  Yes.  It would be an issue that I put into the

15 database.

16      Q.  Do you ever receive calls through the

17 reimbursement line, or do you just handle calls

18 directly?

19      A.  Both.

20      Q.  So you will actually man the reimbursement

21 line at certain periods of time?

22      A.  Me, personally?  No.  We have a designated

23 staff member that will check the reimbursement line.

24      Q.  Is that designated staff person an associate

25 director as well?
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 1      A.  Yes.

 2      Q.  So that is never a responsibility that you

 3 have?

 4      A.  No.

 5      Q.  So when would there be occasion, then, if

 6 something was referred through the reimbursement line,

 7 that it would go to you?

 8      A.  If the issue had to do with my area of

 9 expertise or one of the payers that I manage the

10 liaison process with -- within our center, we -- we

11 have our area of expertise.  And we handle specific

12 payers.

13          So if somebody called about UnitedHealthcare

14 or about PacifiCare, it's highly likely they called the

15 reimbursement line.  At the time -- this time, the call

16 would have been routed to either Jodi Black or myself.

17      Q.  So Ms. Black and yourself were the designated

18 liaisons for UnitedHealthcare and/or PacifiCare?

19      A.  Yes.

20      Q.  Is that still the case today?

21      A.  No.

22      Q.  And when did that change for you?

23      A.  It changed for me back -- Jodi used to have

24 responsibility for UnitedHealthcare.  When I came back

25 from maternity leave in early 2005, I started to help



16733

 1 her on issues related to PacifiCare and

 2 UnitedHealthcare because of the sheer volume of calls

 3 we were receiving.

 4      Q.  Understood.  So walk me through timing again.

 5 So you were on maternity leave for what period of time?

 6      A.  January 2005.  I came back beginning of April,

 7 I believe.

 8      Q.  Of 2005?

 9      A.  Yes.

10      Q.  It's your testimony that there was a large

11 volume of calls received in 2005?

12      A.  No.  I'm sorry.  My testimony is in 2006.  I

13 misspoke.

14          When I went on maternity leave, I handed

15 responsibility for all of the payers over to Jodi Black

16 because I was going to be out of the office.  She

17 retained responsibility for UnitedHealthcare in

18 handling those issues.  I became back involved with

19 issues related to PacifiCare/UnitedHealthcare as soon

20 as I came back from maternity leave because Jodi was

21 dealing with a very high volume of calls.  She needed

22 help.

23      Q.  And so -- but where I'm getting stuck is, as

24 soon as you returned from maternity leave, I'm

25 understanding that to be in April of 2005.  Did I get
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 1 that wrong?

 2      A.  That's when I -- okay.  Back up.  That's when

 3 I came back from maternity leave.  And for the next

 4 year or so -- because I went on maternity leave, Jodi

 5 assumed responsibility for UnitedHealthcare.

 6      Q.  I got that part.

 7      A.  And she kept it.

 8      Q.  Understood.

 9      A.  I didn't want it.  She held on to it, okay,

10 until the spring of 2006, when she needed my assistance

11 in responding to the high number of calls we were

12 receiving.

13      Q.  I'm just focused on, so, to be clear and so

14 the record is clear, when you returned from maternity

15 in April of 2005, there was not a high volume of calls

16 associated with PacifiCare/United, correct?

17      A.  Correct.

18      Q.  It was sometime in 2006 where that came to

19 your attention?

20      A.  I became back engaged with UnitedHealthcare.

21      Q.  When do you recall that happening, when you

22 became back engaged with UnitedHealthcare?

23      A.  It was late winter-early spring of 2006.

24      Q.  When you say "back engaged with

25 UnitedHealthcare," are you making a distinction between
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 1 UnitedHealthcare and PacifiCare?

 2      A.  I'm referring to both, both PacifiCare and

 3 UnitedHealthcare.

 4      Q.  You're interchanging those two?

 5      A.  I am.

 6      Q.  Is that always the case in your

 7 correspondence?

 8      A.  Not necessarily.  It depends on what I'm

 9 talking about or what I'm referring to.  I do use them

10 interchangeably.  A lot of our documents will say

11 PacifiCare/UnitedHealthcare because they're referring

12 to both organizations.

13      Q.  Right.  And in your mind, Ms. Wetzel, what I'm

14 trying to get at is do you see them as just one

15 organization post acquisition?

16      A.  I see them as the same organization offering

17 different product types.

18      Q.  So that's a yes or a no?

19      A.  Yes.

20      Q.  So we're clear, though, there were a number of

21 different plans managed by PacifiCare and/or United

22 within California, correct?

23      A.  Yes.

24      Q.  So PLHIC -- you're familiar with the name

25 PLHIC?
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 1      A.  Mm-hmm.

 2      Q.  PacifiCare Life -- I'm not even going to try.

 3          PLHIC had a PPO business, the health plan had

 4 a PPO business within California, correct?

 5      A.  Correct.

 6      Q.  This is what we talked about earlier, whether

 7 it's a major plan or not.

 8      A.  Correct.

 9      Q.  And UnitedHealthcare also had fully insured

10 PPO business within California?

11      A.  That's my understanding.

12      Q.  Okay.  So we got a little sidetracked, but

13 thank you.

14          How many -- have you continued to remain

15 involved in PacifiCare and United issues?

16      A.  Yes.

17      Q.  So from the time you got back involved,

18 sometime in 2006, you have continued in that capacity

19 up until today?

20      A.  Yes.

21      Q.  All right.  Area of expertise, what would you

22 consider your area of expertise to be, Ms. Wetzel?

23      A.  My area of expertise, based on my work history

24 that I presented to you this morning, is managed

25 healthcare contracting, so any issues that would come
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 1 into our center from physicians that have an inquiry

 2 about the contract negotiation process or about

 3 interpreting specific provisions in a managed

 4 healthcare contract.

 5      Q.  So you consider yourself an expert in contract

 6 negotiations?

 7      A.  I do.

 8      Q.  And you consider yourself an expert in

 9 interpretation of provider contracts?

10      A.  In providing analyses of provider contracts,

11 yes.

12      Q.  Is that different from interpretation?

13      A.  No, it's the same.

14      Q.  Okay.  Any other areas of expertise?

15      A.  Not specifically.

16      Q.  Not that you can recall?

17      A.  No.

18      Q.  Let's keep going then -- "chrLssui" -- or

19 maybe that's an "I."  "Chr Issue"?

20      A.  I'm sorry.  Where are you looking?

21      Q.  I'm looking at the field that says "ch" -- I

22 think it's "rIssue."  So I just want to look that up.

23 Says, "General issue type the practice was calling

24 about."

25      A.  Can you give me a letter that you're referring
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 1 to?

 2      Q.  "AE" is the field up at the top, if that

 3 helps.

 4      A.  Okay.  Got it.

 5      Q.  So is that consistent with your understanding

 6 of that field, "General issue type the practice was

 7 calling about"?

 8      A.  Yes.

 9      Q.  Do you have a limited number of general issue

10 types?

11      A.  We do.

12      Q.  What would those be?

13      A.  The main ones used by our particular center

14 are whether or not it's a payment issue, it's a

15 contract issue, it's a request for information.  Those

16 are the three main categories that we use.

17      Q.  You would agree that contract issues and

18 request for information can be overlapping, correct?

19      A.  They could.

20      Q.  So in other words, somebody may call with a

21 question about the contract.  That could also be

22 classified as a -- what was the third category?

23      THE COURT:  Request for information.

24      MR. VELKEI:  Q.  Request for information, correct?

25      A.  Yes.
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 1      Q.  Is that typically -- so it can be referred to

 2 as either a contract negotiation or request for

 3 information -- contract issue or request for

 4 information, or what's the practice at CMA?  So if

 5 something relates to a contract, it's going to be

 6 labeled as contract issue, even if it involves a

 7 question or a request for information?

 8      MR. STRUMWASSER:  I think that -- I don't know

 9 what the question was.

10      THE COURT:  I'm sorry.  Did you want to read the

11 question?

12          (Record read)

13      MR. VELKEI:  I'm happy to rephrase.

14      Q.  So when do you refer to something as a

15 contract issue as opposed to a request for information?

16      A.  If somebody is calling and wanting assistance

17 on understanding, for example, what a particular

18 provision means in a managed care contract or they're

19 having issues with obtaining a copy of their contract,

20 that is something that would be logged as a contract

21 issue.

22          If a physician calls and says, "Look, I have a

23 contract on my desk that XYZ Health Plan has asked me

24 to review.  Do you have something that can help me?"

25 And we refer them to our contract analyses center on
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 1 our Web site, that would be a request for information.

 2      Q.  Got it.  Thank you for that clarification.

 3      A.  You're welcome.

 4      Q.  Do you have a sense of how many doctors are

 5 there practicing in the State of California?  Can you

 6 give us a sense of what that number is?

 7      A.  I don't know.

 8      Q.  Is it over 100,000?

 9      A.  No.

10      Q.  What's the current membership of the CMA?

11      A.  Approximately 35,000 physicians.

12      Q.  So it's at least a third of the physician

13 community out there is a member of the California

14 Medical Association?

15      A.  Yes.

16      Q.  Are there any other competing organizations?

17      A.  Not that I would call competing.  There is an

18 organization called CAPG, or the California Association

19 of Physician Groups where sometimes physicians that are

20 members of large delegated groups, their group will

21 join CAPG.  But in many circumstances, those individual

22 physicians are also members of CMA.

23      Q.  Does the CMA ever make efforts to understand

24 sort of the mix of general practitioners versus

25 specialists, for example?
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 1      A.  Yes, sure.

 2      Q.  Could you give us a sense of what that mix is?

 3      A.  Of our --

 4      Q.  General practitioners versus specialists.

 5      MR. STRUMWASSER:  What's the relevance?

 6      THE COURT:  What is the relevance?

 7      MR. VELKEI:  Just foundational, just trying to get

 8 some understanding of how the split is among doctors

 9 within the organization.

10      THE COURT:  I don't understand what the relevance

11 is.  We're not here to make sure that you understand

12 things.  It needs to be related to something that we're

13 trying to get to here.

14      MR. VELKEI:  I'm trying to understand, when the

15 CMA is raising complaints with regard to

16 PacifiCare/United, whether they're representative of

17 the general community, whether they're representative

18 of just specialists.

19          We've had some specialists like Dr. Griffin

20 testify.  It really was nothing more controversial than

21 that.

22      MR. STRUMWASSER:  What is the relevance of whether

23 it's a generalist or a specialist who raised the

24 objection?  You have a complaint.  They work it out,

25 and the CMA may or may not participate in it.  But
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 1 whether they were participating on behalf of a GP or a

 2 cardiologist has no relevance to any finding you make

 3 in this case.

 4      THE COURT:  I'm going to sustain the objection

 5 unless you can connect it to something.

 6      MR. VELKEI:  Your Honor, CMA is a significant

 7 piece of the reason the enforcement action was brought.

 8 So I'm just trying to understand, when the CMA is

 9 complaining, is it representative of all doctors, a

10 group of doctors, specialists versus generalists.  And

11 there are distinctions.

12      THE COURT:  I'm going to sustain the objection.

13 I'm not getting the connection.

14      MR. VELKEI:  Q.  Why don't we go on then to the

15 next, "chrLevel1," which is under AF, Column Field AF.

16 "Further detail and type of issue (if applicable)."

17 Are you in agreement with that designation?

18      A.  Yes.

19      Q.  All right.  And are there a certain set number

20 of these issues within the organization that they

21 utilize?

22      A.  There's a drop-down menu where we can choose

23 from the drop-down menu the details on that specific

24 issue.

25      Q.  Okay.  So if you go -- so if you input
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 1 "Contract Issue" within the database it's something

 2 that will give you a choice between contract analysis,

 3 contract negotiation; is that correct?

 4      A.  Correct.

 5      Q.  Are there other choices at that point in time?

 6      A.  Under specifically "Contract Issue"?

 7      Q.  Under "Contract Issue," yes.

 8      A.  I believe there's also a field where you can

 9 designate whether or not a physician's having

10 difficulty in obtaining a copy of their contract.

11      Q.  What would be that designation?

12      A.  Again, I'm sorry.  I'm not understanding your

13 question.  It would fall within AF.  It would be a

14 sub-level underneath "Contract Issue."

15      Q.  Right.  What would be the description of that

16 not being able to get a copy of the contract?  What

17 would that come up as under the sub-field?

18      A.  "Unable to get copy of contract."

19      Q.  Okay.  Any other choices?  We've got "Contract

20 Negotiation," "Contract Analysis," "Unable to get copy

21 of contract."  I see "Unfair Terms" on here.  Is that

22 one?

23      A.  Yes.

24      Q.  Is that a special designation, or is that a

25 fixed choice that, each time an inquiry is made, that
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 1 there is an ability to designate that as an unfair

 2 term?

 3      A.  You know, I'm not the database expert.  I know

 4 on my drop-down menu what options are available to me

 5 and what I choose.

 6      Q.  That's all I'm trying to get at, Ms. Wetzel.

 7      A.  So I --

 8      THE COURT:  All right.  Stop.

 9          Did you finish your answer?

10      THE WITNESS:  I did.

11      MR. VELKEI:  Q.  On "Contract Issue," what are the

12 operations available to you under the drop-down menu?

13      A.  The ones that I'm aware of underneath

14 "Contract Issue" would be "Contract Negotiations,"

15 "Contract Analyses," "Failure to obtain copy of the

16 contract," "Unfair Terms," and possibly "Nondisclosure

17 of fee schedule or payment rules."

18          I'm not sure if that's an all-encompassing

19 list or not.  Those are ones that I typically use.

20      Q.  And "Nondisclosure" I didn't get the last

21 piece of that.

22      A.  "Nondisclosure of fee schedule or payment

23 rules."

24      Q.  "Or payment"?

25      A.  "Rules."



16745

 1      Q.  "Rules."  The drop-down choice of "Unfair

 2 Terms," when does that apply?

 3      A.  We would select that option if, for example, a

 4 plan made a material modification to the contract and

 5 failed to notify the provider, giving the 45 days'

 6 advance notice of a material change to the contract.

 7 That would be an unfair term.

 8      Q.  Anything else that comes to mind?

 9      A.  Not that comes to mind.

10      Q.  All right.  So I just want to ask some

11 questions about some of the entries that are in here.

12          So if we can turn then to No. 10, I guess,

13 that would be Row No. 10.  And I think this was one

14 that you were involved in.  Says, "Had inquiry about

15 PacifiCare/UHC contract."  And it says created date of

16 4/27/2006, but there does not appear to be a resolved

17 date.  Do you have any sense of why that would be the

18 case?

19      THE COURT:  So first of all, her name is not in

20 the "ALCreatedBy" line.

21      MR. VELKEI:  It's in the "PCreatedBy," your Honor,

22 which is the input, the person that took the call.

23      THE COURT:  I see, okay.

24      MR. STRUMWASSER:  The "AD" column.

25      MR. VELKEI:  Q.  So my first question is limited
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 1 simply to, it appears that somebody is making an

 2 inquiry about the contract, correct?

 3      A.  It appears that way, yes.

 4      Q.  Based upon these notations?

 5      A.  Mm-hmm.

 6      Q.  And these would be notations you would have

 7 put into the system?

 8      A.  Yes.

 9      Q.  There does not appear to be a resolved date.

10 Do you have any reason or understanding why that might

11 be the case?

12      A.  On this specific case in 2006?  I don't

13 specifically recall without knowing the name of the

14 physician even.  But an example of where it would not

15 be resolved is if, for example, we left numerous

16 messages trying to return the physician's phone call

17 and we were unsuccessful in reaching them or they

18 didn't return our phone calls.  That's a possibility.

19          Another possibility is we -- I'll stop with

20 that.

21      Q.  If you have another possibility in mind, I

22 would appreciate it.

23      A.  I don't.

24      Q.  Okay.  With regard to UHC contract, is it fair

25 for me to infer that that wouldn't constitute a
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 1 complaint against the company?

 2      A.  According to my notes there, they had an

 3 inquiry about the contract.  It didn't specify what

 4 that inquiry was.

 5      Q.  Is that a "yes," Ms. Wetzel?

 6      A.  Please repeat the question.  I'm sorry.  read

 7 it back to me.

 8          (Record read)

 9      THE WITNESS:  Yes.

10      MR. VELKEI:  Q.  I'm sorry?

11      A.  Yes.

12      Q.  Let me give a few other examples of that.

13          Item Row No. 11, "Member with question about

14 the PC contract."  Again, this was handled by you?

15      A.  Mm-hmm.

16      Q.  Fair to infer that this was not a complaint

17 against the company?

18      A.  Yes.

19      Q.  So wherever I see entries where it's

20 referencing only questions or inquiries, is it fair for

21 me to infer, then, that those don't reference

22 complaints against PacifiCare?

23      A.  No, because it could have been a circumstance

24 where we didn't include all of our notes on that

25 particular inquiry.
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 1          So they called with a question about the

 2 contract, and they had serious concerns -- their

 3 initial reason for calling is they had a question about

 4 the contract.  And in talking with them, they had

 5 issues with the contracting process, then absolutely

 6 that would be a complaint.

 7      Q.  If there were a complaint, presumably, it

 8 would be put on the log, correct?

 9      A.  Right, correct.

10      Q.  So let's take another example, Row No. 18,

11 "Questions regarding what happens if she doesn't sign

12 new PC/UHC contract," is that a complaint against

13 PacifiCare?

14      MR. STRUMWASSER:  You know, I mean, I'm going to

15 object on the grounds of ambiguous.  If the question

16 is, "Can you tell from this" -- "Do you see a

17 complaint?" that's one thing.

18          If the question is, "Can you verify what the

19 underlying call was?" that's another.  I mean, the

20 witness has already said that the categories overlap.

21 So it would be misleading to draw any inferences from

22 the notations unless the witness said, "Yeah, I

23 remember this, and it was this or that."

24      MR. VELKEI:  I'm not sure what the objection was.

25      THE COURT:  I'm not sure either.  Overruled.
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 1      MR. VELKEI:  Can you read the question back,

 2 please?

 3          (Record read)

 4      THE COURT:  So I think it's "Row No. 18."

 5      THE WITNESS:  Based on the information that's in

 6 the notes field, no that would not be a complaint.

 7      MR. VELKEI:  Q.  Another example, Line No. 21,

 8 this is something that was designated by you "Contract

 9 Issue," "Contract Analysis."  And the field says,

10 "questions."

11          Fair to infer that there is no complaint

12 against the company reflected there?

13      A.  I don't know.

14      Q.  Line 22, "Questions regarding new

15 PacifiCare/UHC contract and unfair terms."  I notice

16 that the issue, sub-issue refers to it as "Contract

17 Analysis" and not "Unfair Terms."  Any reason why?

18      MR. STRUMWASSER:  No foundation.

19      THE COURT:  If you know.

20      THE WITNESS:  I don't know.

21      MR. VELKEI:  Q.  How about, "More questions about

22 PacifiCare contracts," is it fair to infer that there

23 are no complaints reflected there?

24      A.  I don't know.

25      Q.  Is it your testimony, Ms. Wetzel, that, when
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 1 somebody lodges a complaint against PacifiCare, that it

 2 might not be recorded in the notes with regard to the

 3 reason they were calling?

 4      A.  That's a possibility, yes.

 5      Q.  Is it a probability?

 6      A.  Is it a probability?  We usually try and

 7 include the -- yes.

 8      Q.  So it is a probability that if there's not --

 9 that if -- let me rephrase it a different way.

10          Is it fair to say that your practice, if a

11 complaint was being made against the company, that that

12 would be reflected in these notes?

13      A.  Yes.

14      Q.  Just out of curiosity, on the last field which

15 is "chrCompSocName," "The component medical society the

16 physician was associated with," is that consistent with

17 your understanding?

18      A.  Yes.

19      Q.  What does that mean, "medical society"?

20      A.  Each county in the State of California has a

21 county medical society or county medical association.

22 They are a component of CMA.  So what this is

23 reflecting is what part of California and what medical

24 association that physician is tied to.

25      Q.  What is the reason, just out of curiosity, for
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 1 including that information?

 2      MR. STRUMWASSER:  No foundation.

 3      THE COURT:  If she knows.

 4      THE WITNESS:  I don't know.

 5      MR. VELKEI:  Q.  Okay.  All right.  So now, sort

 6 of switching gears just a bit, if I'm looking at this

 7 first page of the document, the exhibit, I only see

 8 that there was one issue, inquiry, complaint logged

 9 involving a payment, correct?

10      A.  Can you point to where you see that, please?

11      Q.  I think it's Row No. 3.

12      A.  Oh, yes.  Under "Issue," yes, that's the only

13 one that's marked as a "Payment Issue."

14      Q.  So fair to infer that, at least on this first

15 page, there was only one payment issue that's described

16 on these various columns?

17      A.  Yes.

18      Q.  In fact, that one didn't involve an

19 underpayment but an overpayment; is that correct?

20      A.  It involved an attempt by the health plan to

21 recoup an overpayment.

22      Q.  Is that a "yes" or "no," Ms. Wetzel?

23      A.  Yes, it has to do with recoupment of

24 overpayment.

25      Q.  Thank you very much.
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 1          Forgive me if I've gone through this with you.

 2 On the "Payment Issue," what would be the drop-down

 3 choices for "Payment Issues"?

 4      A.  Some of the ones that -- and again, I'm not

 5 the database person.  So some of the ones that I can

 6 recall that I use under "Payment Issues" are going to

 7 be "Slow Pay," "Failure to pay within the statutory

 8 time frames," "Denial," "Delay," "Failure to pay

 9 interest on a late claim."

10          Another payment issue would be if the health

11 plan or the insurer is coming back and requesting a

12 refund.

13      Q.  That would be the reference "Recoupment of

14 overpayments"?

15      A.  Yes.

16      Q.  Anything else that comes to mind?

17      A.  Not that comes to mind.

18      Q.  And again, this is not a test.  I mean, I'm

19 just trying to get your best recollection.  I

20 understand.

21          Now, is there a difference between "Slow Pay"

22 and "Delay"?

23      A.  Yes, actually.

24      Q.  And what is that difference?

25      A.  How we use -- how we use it in our database is
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 1 if there is slow pay, that means the plan has not paid

 2 within the 30 or 45 working days that are required

 3 under the statute.  If there is a delay, that may be

 4 associated with a health plan request for medical

 5 records, for example.  They're delaying payment of the

 6 claim pending additional information either from a

 7 physician or from a third party.

 8      Q.  I'm struck -- and I'm looking, if you have any

 9 understanding on this, focusing on the only payment

10 issue that's reflected on this first page, first of

11 all, this call occurred prior to the acquisition by

12 United, correct?

13      A.  Yes.

14      Q.  And it seems to have been resolved the same

15 day that the call was taken.  Any sense of what's

16 occurring there?

17      A.  I didn't take this call.  I'm not familiar

18 with the specifics.

19      Q.  All right.  And just to close it out for the

20 afternoon, because we're getting close to the breaking

21 hour, when a payment issue is raised by a member,

22 what -- I mean, what is the procedure implemented by

23 CMA?  Is the first question, "Have you run this through

24 the appeal process by the company?"

25      A.  No.  Generally the first question is, again,
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 1 the deep dive understanding, why they were calling.

 2 What is the specific issue?  Was it a denial?  Was it a

 3 delay?  Was it nonpayment of interest?  We ask them if

 4 they have appealed.  Yes?  If they've gone through the

 5 provider dispute resolution process with the particular

 6 plan and, if so, what was the response from the health

 7 plan.

 8      Q.  Can I stop you there.  So if you ask whether

 9 the member has gone through the appeal process and the

10 member says, "No, I have not," would you then tell the

11 member, "Listen, you've got to go through the appeal

12 process first before we can help you"?

13      A.  Yes.

14      Q.  All right.  So then the only situations where

15 CMA will get more actively involved is if the member

16 has actually gone through that appeal process?

17      A.  No.  There are examples where we would

18 intervene on their behalf if the situation that they

19 are calling about does not lend itself to the appeal

20 process.

21          For example, if they were having difficulty

22 getting through to a specific payer or their phone

23 calls weren't being returned, or they've been trying to

24 resolve the issue directly with the health plan, the

25 specific situation has nothing to do with -- they
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 1 didn't receive an actual denial or an EOB from the

 2 health plan, there's nothing to appeal.

 3          So there are instances where we would assist

 4 them because there's not an avenue for them to appeal.

 5      Q.  Understood.  And do you make any efforts to

 6 verify that, in fact, a member has pursued the appeal

 7 process before it maybe becomes more active, putting

 8 aside the exceptions you just raised?

 9      A.  Yes, we do.

10      Q.  Mrs. Griffin and Dr. Griffin had not in fact

11 gone through the appeal process, but it appears that

12 they were, in fact, assisted by CMA on a number of

13 issues; is that correct?

14      MR. STRUMWASSER:  Objection, assumes facts not in

15 evidence, no foundation.

16      THE COURT:  Overruled.  If she knows.

17      THE WITNESS:  I don't know.

18      MR. VELKEI:  Q.  You dealt with Mrs. Griffin on

19 her issues with her husband's practice?

20      A.  I did.  It was quite some years ago.

21      Q.  Do you have any recollection of actually

22 trying to obtain verification that Mrs. Griffin and

23 Dr. Griffin had gone through company appeal process?

24      A.  I don't recall.  I know that Kim Griffin was

25 having issues getting somebody at
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 1 PacifiCare/UnitedHealthcare to return her phone calls,

 2 and she was being bounced around from individual to

 3 individual.

 4          So if somebody were to call under those

 5 circumstances, that's absolutely something where I

 6 would do an intake, and I would take that issue and try

 7 and get it resolved.

 8      Q.  And you would get it resolved by then raising

 9 it with the company liaison, designated company

10 liaison?

11      A.  Yes.

12      MR. VELKEI:  All right.  I think this is a good

13 time to break, your Honor.

14      THE COURT:  All right.

15      MR. GEE:  Before we do, your Honor, it appears to

16 us on 5503 that --

17      THE COURT:  Yes, there are names.

18      MR. GEE:  -- that this is an excerpted version of

19 an unredacted copy that I believe CMA may have

20 inadvertently produced to PacifiCare.  They've since

21 substituted that with a redacted version.

22      THE COURT:  I do see some names in that X field

23 that I was going ask about.

24      MR. VELKEI:  I was not even aware of that, to be

25 honest with you.  We'll take a look at it.
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 1          Do you want to show me --

 2      MR. GEE:  Yes, if you just want to look on the X

 3 column --

 4          Let's go off the record for a minute.

 5          (Discussion off the record)

 6      MR. VELKEI:  Thank you for your time, Ms. Wetzel.

 7 I guess we'll see you tomorrow at 9:00 o'clock.

 8          (Whereupon, the proceedings recessed

 9           at 4:02 o'clock p.m.)

10
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 1 Thursday, February 17, 2011          9:22 o'clock a.m.

 2                         ---o0o---

 3                   P R O C E E D I N G S

 4      THE COURT:  Let's go on the record.  This is on

 5 the record before the Insurance Commissioner of the

 6 State of California in the matter of PacifiCare Life

 7 and Health Insurance Company.  This is OAH Case

 8 No. 2009061395, Agency No. UPA 2007-00004.  Today's

 9 date is the 17th of February, 2011.

10          Counsel are present.  Respondent is in the

11 person of Ms. Carter.  And Ms. Wetzel is on the stand.

12          Go ahead.

13      MR. VELKEI:  Thank you, your Honor.

14          I had two exhibits I wanted to present to the

15 Court.  One is the reduced version of what's on the

16 board here.

17      THE COURT:  Oh, thank you.

18      MR. VELKEI:  And the other is the redacted version

19 of the log.

20      MR. STRUMWASSER:  Are we going to swap it through

21 or are we going to mark a new one.

22      MR. VELKEI:  I'd like to swap it through, unless

23 there's any objection.  It would probably be simpler,

24 but I'm open to other suggestions, if there's

25 something --
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 1      MR. STRUMWASSER:  I wonder if -- I think --

 2      THE COURT:  I'm sorry.  I don't know what you're

 3 talking about.

 4          So this is 5492.  I'm not sure what you're

 5 talking about.  What do you want me to do?

 6      MR. STRUMWASSER:  Rather than take the tag off,

 7 let's mark the new one new.  And then, if it turns out

 8 we don't need the old one, we can just withdraw it.

 9      MR. GEE:  I think the CMA might have a problem

10 with the unredacted version floating around.

11      THE COURT:  We can put it in an envelope.  Would

12 that solve the problem?

13      MR. DO:  Yes, no problem.

14      MR. VELKEI:  My understanding, your Honor, is I

15 was thinking we could substitute because I don't want

16 to go back and ask all those questions or get some kind

17 of stipulation that we can use this as the document so

18 the questions to the witness is --

19      MR. STRUMWASSER:  That's my problem is that the

20 witness was looking at one document when she's

21 answering questions, and today she'll be looking at a

22 different document.  And if there is a difference that

23 matters to the answers, then the documents

24 themselves --

25      THE COURT:  Well, what we have done in the past is
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 1 allowed the witness to look at the unredacted version.

 2      MR. STRUMWASSER:  I'm talking about yesterday's

 3 testimony.

 4      THE COURT:  I know.  But do you have a problem

 5 with her looking at the unredacted version?

 6      MR. STRUMWASSER:  Not at all.

 7      THE COURT:  Why don't we keep the unredacted

 8 version as 5503, which the witness can look at.  It

 9 goes in an envelope marked "confidential."  And the

10 other one gets marked separately.  Then if you have

11 something that you want to do with that, then you can

12 do that.

13      MR. VELKEI:  Perfect.  Sounds good.  And I'll

14 just, going forward, just use the redacted version for

15 questions.

16      THE COURT:  If she needs to look at the unredacted

17 one, that's not a problem.

18      MR. VELKEI:  Okay, great.  Thank you, your Honor.

19      THE COURT:  So this is going to be 5505.

20          (Respondent's Exhibit 5505 marked for

21           identification)

22      MR. VELKEI:  You might want to write the numbers

23 down, Ms. Wetzel, just so you have it marked.  Like if

24 I ask you to take a look at 5505 -- just if you put it

25 in the upper right-hand corner, the number.
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 1      THE WITNESS:  Okay.

 2      MR. VELKEI:  Are you ready to go, your Honor?

 3      THE COURT:  Sure.

 4        DIRECT EXAMINATION BY MR. VELKEI (Resumed)

 5      MR. VELKEI:  Q.  Ms. Wetzel, good morning.

 6      A.  Good morning.

 7      Q.  How are you today?

 8      A.  Fine, thank you.

 9      Q.  Yesterday we were talking about the reference

10 to "significant assistance" that was contained the

11 legal affairs case list.  Do you remember that?

12      A.  Yes.

13      Q.  And we talked about what significant

14 assistance, if any, you gave to the CDI in connection

15 with this enforcement action.  So I took down some

16 notes about -- you specified 20 or so complainants that

17 had issues with respect to United or PacifiCare's

18 conduct; is that correct?

19      A.  They were part of the original February 17th,

20 complaint document that I had given to the Department

21 of Insurance.

22      Q.  Other than that, what else have you done by

23 way of assistance to the Department in connection with

24 the PacifiCare investigation or enforcement action?

25      A.  I haven't provided any significant assistance



16767

 1 that I can recall.

 2      Q.  I noticed you used the word "significant."

 3 What assistance have you provided other than what

 4 you've already testified to?

 5      A.  None that I can recall.

 6      Q.  If you would turn then, to 5505.  There's a

 7 reference to something called the "Special CMA

 8 Project."  Are you familiar with that term?

 9      MR. STRUMWASSER:  Do you have a reference?  Where

10 are we?

11      MR. VELKEI:  The question is is she familiar with

12 the term.

13      THE COURT:  It's on Line -- I saw it yesterday.

14      MR. VELKEI:  It's the last page, your Honor.

15      THE COURT:  Yes, it's towards the end.

16      THE WITNESS:  Yes, I am.

17      MR. VELKEI:  Q.  "Special CMA Project" refers to

18 the PacifiCare enforcement action, correct?

19      A.  No, it's not used for that.  We didn't use

20 "Special" designation for --

21          (Reporter interruption)

22      THE WITNESS:  My answer is no.

23          (Reporter interruption)

24      THE COURT:  We didn't use that designation as

25 relating to anything regarding the investigation.
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 1      MR. VELKEI:  Q.  How about the prosecution?

 2      A.  No.

 3      Q.  Why don't we turn then to that last page and

 4 look at Row No. 235.  This entry was input by you,

 5 correct?

 6      A.  Yes.

 7      Q.  And it refers to a special CMA project, and it

 8 says, "Determine interest in testifying in PacifiCare

 9 prosecution."  So you see that reference?

10      A.  Yes.

11      Q.  So what is "Special CMA Project" referring

12 then to?

13      A.  Okay.  I'm clear now on what it refers to.  It

14 refers to not a complaint that came in.  When it says

15 it's a special CMA project, it was actually not a call

16 that was generated by the physician.  It was not a

17 complaint that was initiated by the physician.

18      Q.  Who generated the request then?

19      A.  Well, I put the ticket in there.  It would

20 have been myself or somebody else on my staff.

21      Q.  Who generated the request to see if this

22 particular person had an interest in testifying in the

23 PacifiCare prosecution?

24      A.  I don't recall.

25      Q.  "Special CMA Project" does in fact refer to
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 1 PacifiCare, does it not?

 2      A.  On these particular four issues, yes.

 3      Q.  Is the "Special CMA Project" reference used

 4 more generally?

 5      A.  Yes.

 6      Q.  What is it generally used for, Ms. Wetzel?

 7      A.  Another example of where we use it is if we

 8 are doing a survey of physicians and -- to try to

 9 determine specific issues.  And it basically connotates

10 that this is not codified as a complaint.

11      Q.  So anything that's not implicating a complaint

12 or an inquiry by a physician is given the term "Special

13 CMA Project"?

14      A.  It's very rarely used.

15      Q.  Yes or no, ma'am?

16      A.  The "Special CMA Project" is very really used.

17      THE COURT:  Repeat the question.

18          You need to listen to the question and answer

19 the question that's asked.

20          (Record read)

21      THE WITNESS:  No.

22      MR. VELKEI:  Q.  Who came up with the term

23 "Special CMA Project"?

24      A.  It's part of the drop-down list that we have

25 to choose from within our database.
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 1      Q.  So your testimony is it's rarely used; is that

 2 correct?

 3      A.  Yes.

 4      Q.  What are the instances that you are aware of

 5 in which it's been used?

 6      A.  As a testified, it would be used in a

 7 circumstance where we had contact with the physician

 8 that wasn't necessarily related to the complaint that

 9 physician was filing with the CMA.

10      Q.  And the particular four special CMA projects

11 that are referenced here are all associated with seeing

12 whether members of the CMA would be interested in

13 testifying in connection with the PacifiCare

14 prosecution, correct?

15      A.  It appears to be that, yes.

16      Q.  Why were you reaching out?  What prompted you

17 to reach out to these physicians?

18      A.  I don't recall the specific reason.

19      Q.  Do you recall anything associated with why you

20 in particular reached out to these physicians?

21      MR. STRUMWASSER:  Perhaps we should clarify, your

22 Honor, that the witness is not being asked about

23 communications with the Department's counsel in

24 connection with preparing for the trial.

25      THE COURT:  For her trial, sure.
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 1      MR. VELKEI:  For her testimony.

 2      THE COURT:  Her testimony, yes, I meant to say.

 3 Sorry.  Sorry.

 4      THE WITNESS:  The best of my recollection is that

 5 these are related to calls that were made by myself to

 6 the physicians that were included in the original

 7 complaint or the letter of concern that we submitted to

 8 the Department of Insurance, in the event that we did

 9 need to call upon them, would they be willing to do so.

10      MR. VELKEI:  Q.  Had somebody contacted you to ask

11 whether these physicians would be willing to testify?

12      MR. STRUMWASSER:  You mean other than Department

13 counsel?

14      MR. VELKEI:  No.

15      MR. STRUMWASSER:  Then I will object to the

16 question.  If the Department counsel asked CMA to help

17 us find witnesses or something, that's our work

18 product.

19      THE COURT:  All right.  Other than communications

20 from counsel.

21      THE WITNESS:  Can you repeat the question?

22          (Record read)

23      THE COURT:  I think "did" somebody, except other

24 than counsel for the Department, contact you?

25      MR. VELKEI:  I think at this point, your Honor,
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 1 it's just "did somebody contact you" -- that's not

 2 implicating any --

 3      THE COURT:  Okay.

 4      MR. VELKEI:  Q.  Did somebody contact you to

 5 determine whether you would find out whether these

 6 members were interested in --

 7      THE COURT:  She can answer the question yes or no,

 8 did somebody contact her.

 9      MR. STRUMWASSER:  But I don't think that is --

10 that that protects the privilege.  If the next question

11 is, "Did somebody other than the Department contact

12 you?" then you've got in two questions exactly the

13 question you cannot ask.

14      MR. VELKEI:  I'm still unclear as to what thoughts

15 and impression of the CDI are implicated by a question

16 saying, "Did somebody contact you to see if these

17 witnesses would testify?"

18      THE COURT:  I'm going to sustain the objection.

19 You can rephrase.

20      MR. VELKEI:  Q.  Did you do this on your own

21 initiative, contacting these witnesses to see if they

22 would testify in the PacifiCare prosecution?

23      A.  I did.

24      Q.  Nobody asked you to do that?

25      A.  Not that I can recall.
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 1      Q.  Not that you can recall?  So you're not sure

 2 one way or the other, ma'am?

 3      A.  I'm positive.

 4      Q.  Oh, you're now positive that nobody asked you

 5 to see if these persons --

 6      A.  Nobody asked me --

 7      Q.  Excuse me.  You're now positive that nobody

 8 asked you to see if these doctors were interested in

 9 testifying in connection with the PacifiCare

10 prosecution?

11      A.  Nobody asked me to contact these physicians.

12      Q.  And you're positive; is that your testimony?

13      A.  Yes.

14      Q.  Why did you contact them in June of 2009?

15      A.  I don't recall specific circumstances.  As I

16 testified earlier, I believe it was to -- these were

17 physicians that had -- were named the original

18 complaint that we had filed with the Department of

19 Insurance.  And if indeed a case moved forward against

20 PacifiCare, would they be willing to step forward.

21      Q.  Okay.  The complaint that the CMA filed in

22 connection with these witnesses was done over two years

23 prior to your inquiry, correct?

24      A.  Correct.

25      Q.  So what was it about June of 2009 that
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 1 prompted this inquiry by you?

 2      A.  I don't -- I don't know.

 3      Q.  No idea?

 4      A.  No.

 5      Q.  Positive that nobody asked you, but you can't

 6 recall the circumstances?

 7      A.  Nobody asked me to call these physicians.

 8 That's my testimony.

 9      Q.  Is that a yes or no?  Positive that nobody

10 asked you, but you can't recall the circumstances,

11 ma'am, yes or no?

12      A.  Yes.

13      Q.  And did you have any discussions with anybody

14 else at the CMA with regard to your communications with

15 these particular physicians?

16      A.  Yes.

17      Q.  Who?

18      A.  I would have discussed this with my colleague

19 Jodi Black.

20      Q.  Anybody else?

21      A.  No.

22      Q.  Did you have any written communications in

23 that regard?

24      MR. STRUMWASSER:  With Ms. Black?

25      MR. VELKEI:  Q.  With Ms. Black.
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 1      A.  I don't recall.

 2      Q.  So turning known then to next entry, 237, this

 3 is again "Special CMA Project" that was initiated by

 4 you, correct?

 5      A.  Yes.

 6      Q.  And it was done in connection with determining

 7 whether a member would be interested in testifying

 8 against PacifiCare in the PacifiCare prosecution,

 9 correct.

10      A.  Yes.

11      Q.  Says, "Contact Kim to determine willingness to

12 provide declaration/testimony for DOI PacifiCare

13 prosecution."

14          "Kim" is referring to Ms. Kim Griffin?

15      A.  Yes.

16      Q.  Now, you were asking her unsolicited whether

17 she could submit a declaration in connection with the

18 PacifiCare prosecution?

19      A.  No.  My call to her was in the event that we

20 needed them to testify or to step forward, in the event

21 the case moved forward, would they be willing to do so.

22      Q.  But there's a reference here to a declaration.

23      MR. STRUMWASSER:  And testimony.

24      MR. VELKEI:  Q.  Did you come up with that term,

25 "declaration," yourself?
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 1      A.  I'm not an attorney.  I wouldn't use it in a

 2 legal sense.  What I was referring to was testimony,

 3 would they be willing to testify to their experience

 4 about UnitedHealthcare PacifiCare.

 5      Q.  And your testimony is that nobody asked to you

 6 do this?

 7      A.  Yes.

 8      Q.  "Agreed and forwarded contact information to

 9 Long/legal intern," what is that referring?

10      A.  That is regarding my communication once Kim

11 confirmed that she and Dr. Griffin would be willing to

12 testify to the issues that they experienced.  I

13 forwarded that information on to Mr. Do.

14      Q.  When Ms. Griffin said that she was interested

15 in assisting CMA in the PacifiCare prosecution, did you

16 have subsequent conversations with her about that

17 subject?

18      A.  No.  That was the extent of my contact with

19 her.

20      Q.  Have you ever discussed the PacifiCare

21 prosecution with Ms. Griffin after June of 2009?

22      A.  I had a brief conversation with her after her

23 testimony here.

24      Q.  So that's a yes?

25      A.  Yes.
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 1      Q.  Any other circumstances that you recall?

 2      A.  No.

 3      Q.  And what was the -- did Ms. Griffin call you

 4 after her testimony or did you call her?

 5      A.  I called her.

 6      Q.  Why did you call her?

 7      A.  I just called her to see how the day we want.

 8      Q.  You were interested in how things proceeded

 9 here?

10      A.  I was.

11      Q.  What did she tell you?

12      A.  She didn't give me any information at all.

13      Q.  So is it your testimony Ms. Griffin refused to

14 talk to you about how the day went?

15      A.  She didn't refuse.  I didn't ask for details

16 and I don't know that she was under any obligation to

17 give me details.

18      Q.  Didn't suggest that she was, ma'am.

19          Going on then to the next "Special CMA

20 Project," that also involved the PacifiCare

21 prosecution, correct?

22      A.  Which line are you referring to?

23      Q.  238.

24      A.  Yes.

25      Q.  "E-mail to determine interest in providing
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 1 declaration/testimony in DOI PacifiCare prosecution."

 2      MR. STRUMWASSER:  Actually, it says "prosecutor."

 3      MR. VELKEI:  "Prosecutor," okay.

 4      Q.  Who is the DOI PacifiCare prosecutor?

 5      A.  I don't know.

 6      Q.  Is that a typo, Ms. Wetzel?

 7      A.  It must be, yeah.

 8      Q.  "E-mail to determine interest in providing

 9 declaration."  Did you provide or produce a copy of

10 that e-mail to PacifiCare?

11      A.  I don't recall.  I turned over all the

12 documentation and e-mail that was required over to

13 Mr. Do.

14      Q.  May I ask whether that document is on the

15 privilege log?  I notice there were a number of entries

16 in the June 2009 time frame.

17      MR. GEE:  That's not one of the categories.  I

18 think that this appears to be an e-mail to a physician.

19      MR. VELKEI:  It's a yes or no.  Either it's on the

20 log or it's not.  I'm just asking --

21      MR. GEE:  No, because -- no, because it's not one

22 of the required categories to have been produced.

23          This appears -- to me, it appears to be an

24 e-mail to a physician, not to CDI not to anyone at CDI.

25      THE COURT:  Well, let's see.
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 1           Go ahead.  I will see.

 2      MR. VELKEI:  Q.  Did you, when you learned that

 3 these persons were interested in pursuing or

 4 cooperating in testimony, did you communicate that to

 5 anybody?

 6      A.  I did.  I communicated that to Mr. Do.

 7      Q.  Anybody else?

 8      A.  No.

 9      Q.  Were you instructed to send all communications

10 of this nature to your attorney, Mr. Do?

11      A.  No.

12      Q.  How did you know to give that information to

13 Mr. Do?

14      A.  I voluntarily gave it to him.  He's our legal

15 counsel.

16      Q.  Mm-hmm.  Who was the person that you e-mailed

17 that's referenced in Row No. 238?

18      MR. DO:  Your Honor, that's protected information.

19 That's been redacted by order of the Court.

20      MR. VELKEI:  I'm not sure what the concern there

21 is, your Honor.  I'm just trying to understand who

22 was --

23      THE COURT:  Yes, I'm going to sustain the

24 objection.

25      MR. VELKEI:  Thank you, your Honor.
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 1      THE COURT:  Can you tell me what number the actual

 2 log is?  I've now -- can't put my hand on it.  There's

 3 now so many iterations of it.

 4      MR. STRUMWASSER:  964.

 5      THE COURT:  Excellent.  Thank you.  Go ahead.  I'm

 6 sorry.

 7      MR. VELKEI:  Q.  Next entry, Ms. Wetzel,

 8 "Determine" -- and this is 239, "Determine interest in

 9 participating in PacifiCare prosecution.  [Redacted]

10 will check with her board."  What's being referenced

11 there?

12      A.  Not seeing the name -- well, of course, it's

13 redacted, and not seeing the name of the physician, but

14 I do have recollection of this, that it was a practice

15 manager of a very large multi-specialty group that

16 didn't have the authority to say yes or no to me.  She

17 needed to check with the board of the medical practice.

18      Q.  Did that particular provider agree to offer

19 testimony?

20      A.  I don't recall.

21      Q.  Do you have any notes?

22      A.  I don't think that they did.

23      Q.  In fact, the day you called, you have a

24 resolved date of 6/22/2009.  How about the reference in

25 Row No. 238, the "unspecified physician" where you
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 1 e-mailed "Determine interest in providing declaration"?

 2 Did that physician agree to testify?

 3      A.  I don't know.

 4      Q.  It was resolved on the 16th, June 16th, 2009.

 5 If you wanted to determine whether in fact that

 6 physician agreed to testify, what would you have to do,

 7 or what would you do to determine that information?

 8      A.  My involvement would have stopped after I made

 9 the phone call to them.  If they told me that they were

10 interested in working with us, then I forwarded the

11 name of that physician to our legal counsel.

12      Q.  Now, I notice of the four entries on here, the

13 only one that notates an agreement and forwarding of

14 the contact information to legal counsel is

15 Ms. Griffin.  Can I infer from that, then, that the

16 other three entries, the other three physicians said

17 they were not interested in testifying?

18      A.  Not necessarily it could be I didn't complete

19 the notes section.

20      Q.  What was your practice in this regard?  If

21 they were agreeable to testifying, would you have made

22 an entry in the log?

23      A.  I may have; I may have not.

24      Q.  Don't know either way, ma'am?

25      A.  Don't know.
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 1      Q.  Did you receive an e-mail response back from

 2 the person referenced in Row 238?

 3      A.  I don't recall.  There's not a name on this.

 4 I don't know which physician or which office manager

 5 this is referring to.

 6      Q.  This is perfect because this illustrates what

 7 the Judge or your Honor was talking about.

 8          Now you can look at the redacted log.  You

 9 don't have to share that information with me, but that

10 should refresh your recollection about who that person

11 was.

12          So why don't you do me a favor and look at

13 that unredacted log and determine who that person was,

14 and perhaps that will refresh your recollection.

15      THE COURT:  Do you have the unredacted one?

16      THE WITNESS:  I don't have it.

17      MR. VELKEI:  Do you need a copy or --

18      THE WITNESS:  Was that something you provided

19 yesterday?

20      MR. VELKEI:  I did.

21      THE WITNESS:  I don't have that one.

22      MR. VELKEI:  Your Honor, would it be okay if you

23 shared with the witness?

24      THE COURT:  Sure.  I don't know that it's going to

25 be much help, but --
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 1      THE WITNESS:  Same information.  There's not a

 2 physician name that's listed here.

 3      MR. VELKEI:  Q.  Okay.  Now, i noticed that the

 4 log that was produced by your company or your entity

 5 ends -- the last entry is June 22nd, 2009.  Am I to

 6 infer from that that there'd been no entries to the log

 7 related to PacifiCare since June 22nd, 2009?

 8      A.  I believe that that reflects the time frame

 9 under which we were asked to produce information,

10 produce documentation.

11      MR. VELKEI:  That's not the question I asked.

12          Could you read the question back, please?

13          (Record read)

14      MR. STRUMWASSER:  I'm going to object.  The

15 question misstates the record.

16      MR. VELKEI:  It's a question.  How can it misstate

17 the record?

18      MR. STRUMWASSER:  The actual log has entries

19 through December 8, 2010.

20      MR. VELKEI:  Can you point to me -- okay.  All

21 right.  So there's other entries.  This is not done

22 chronologically.

23      Q.  All right.  Ms. Wetzel, let me re phrase then.

24          I appreciate you clarifying that for me.

25          The latest entry I see on here is for 2009.
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 1 Am I to infer that there have been no entries to the

 2 log since 2009?

 3      A.  That have --

 4      MR. STRUMWASSER:  Excuse me.

 5      THE COURT:  Can you point out the line?

 6      MR. STRUMWASSER:  We have the log.

 7      MR. GEE:  We have the full log that was produced

 8 to PacifiCare last night and previously.

 9      THE COURT:  I see.

10      MR. VELKEI:  I'm looking at the full log.  Can you

11 point out the entry that says "December 2009"?

12      MR. GEE:  On Bates CMA02914, Line 4.

13      MR. VELKEI:  What's the line number?

14      MR. GEE:  Line 4.

15      MR. VELKEI:  I'm looking at 5505, and I'm looking

16 at Row 4.  And I'm seeing "July 25th, 2005."

17      MR. STRUMWASSER:  You're not looking at the log,

18 the full log.

19      MR. GEE:  You're not looking at the full log.

20 You're looking at an excerpted version that you

21 created.

22      MR. VELKEI:  I am not looking at an excerpted

23 version.  This is -- we took fields out, but we

24 included all the rows.  So if you have a document you

25 want to show me, I'd like to see it.
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 1      MR. STRUMWASSER:  Why don't you see if you can

 2 find your way to CMA02914.

 3      MR. VELKEI:  I don't have a copy of that.  Could I

 4 please see your copy?

 5      MR. GEE:  We have writing on here.

 6      MR. VELKEI:  Your Honor, I just have a question

 7 pending.  I'm just asking, have there been entries on

 8 the log since 2009?  It's a yes or a no.

 9      THE COURT:  Have there been entries on the log

10 since 2009?

11      THE WITNESS:  Yes.

12      MR. VELKEI:  Q.  Where are those entries?

13      MR. STRUMWASSER:  You mean other than in the log?

14 In the computer?

15      MR. VELKEI:  Yes.  Is the representation that we

16 have a complete log through to the current date?  I

17 don't think we do.  So do we or don't we?

18      MR. GEE:  Yes.

19      MR. VELKEI:  We do?

20      MR. GEE:  Yes.  It was sent to you last night.  It

21 was sent to you previously as well.

22      MR. STRUMWASSER:  Let's not get confused here.

23 Not to February 17th.  It was as of the date of

24 production, you have the complete current log.

25      MR. VELKEI:  Okay.  We'll check back on that and
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 1 circle back with you.

 2      Q.  I want to shift gears a little bit,

 3 Ms. Wetzel.  I want to talk about the testimony you've

 4 given about the number of inquiries, calls, complaints

 5 that came in to the CMA in 2006.  Are you familiar with

 6 the -- with CTN?

 7      A.  Care Trust Network, yes, I am.

 8      Q.  You understood, of course, that CTN terminated

 9 its relationship with United in 2006?

10      A.  Yes.

11      Q.  And that United basically had to recontract

12 with doctors to build back its network?  You understood

13 that?

14      A.  At the time, I did not know that.  I

15 understand that now.

16      Q.  You would agree that that effort by United

17 certainly created disruption in the marketplace from

18 the doctors perspective, correct?

19      A.  Yes.  We were receiving calls from physicians

20 that they were concerned about contracting initiatives.

21      Q.  The fact that United had to recontract so many

22 physicians in such a short period of time may well

23 explain why you were receiving so many calls, wouldn't

24 you agree?

25      MR. STRUMWASSER:  Objection, either vague or
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 1 misstates the record because of the phrase "so many."

 2 There is no "so many" that has been established for

 3 this witness.

 4      THE COURT:  All right.  Rephrase.

 5      MR. VELKEI:  Q.  In fact, United had to recontract

 6 a number of physicians in a short period of time, that

 7 fact may well explain why you were receiving so many

 8 calls in 2006; isn't that correct?

 9      A.  Yes.

10      Q.  Have you ever seen anything like that before?

11      A.  No.

12      MR. STRUMWASSER:  Like what?

13      MR. VELKEI:  She seemed to --

14      THE COURT:  Like what?  Like -- you need do define

15 "that."

16      MR. VELKEI:  Q.  Have you ever seen a situation

17 where a network of the size that United had with CTN

18 was terminated on six months' notice?

19      A.  No.

20      Q.  Have you ever seen a situation where a payer

21 has had to recontract as many physicians as United did

22 in the six-month period of time?

23      MR. STRUMWASSER:  Objection, either vague or

24 misstates the record because the "how many" and "had

25 to" render it -- that's a disputed issue.  And so the
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 1 question is vague as it is put to the witness.

 2      THE COURT:  Could you read the question back?

 3          (Record read)

 4      THE COURT:  I'll allow it.

 5      THE WITNESS:  No.

 6      MR. VELKEI:  Q.  Let's turn, then, to SB 367.

 7 What, in your opinion, were the key pieces from the

 8 perspective of CMA of that legislation?

 9      A.  Key pieces as far as my role within the CMA

10 was making sure that physicians understood what the

11 unfair payment practices were, particularly the ones

12 around payment, that payment must be received in a

13 timely manner, that interest is due on claims that are

14 late.

15      Q.  Anything else that you can identify as a key

16 piece of the SB 367?

17      A.  Each of the components related to the payment

18 provisions I consider to be key.

19      Q.  So you've listed timely payment, payment

20 within 30 working days, interest.  Anything else that

21 you put in that category of key provisions?

22      A.  Acknowledgment of claims, advising the

23 provider of their ability or their right to access the

24 provider dispute process at the plan.

25      Q.  Anything else?
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 1      A.  Those are the key ones.

 2      Q.  And the manuals that we talked about

 3 yesterday, briefly, helped the doctors understand from

 4 the CMA's perspective what some of these unfair payment

 5 practices were correct?

 6      A.  One of them did, yes.

 7      Q.  In fact, it spells it out for the doctors,

 8 what the CMA's view of what unfair payment practices

 9 constitutes, right?

10      A.  Yes.

11      Q.  And it talked about forms of acknowledgement

12 and how a doctor should go about making sure their

13 claim has been acknowledged; isn't that correct?

14      A.  Yes.

15      Q.  Let's talk for some time about your

16 communications with folks from the CDI.  And it appears

17 that you took the time and energy to cultivate

18 relationships with certain employees of the CDI.  Would

19 you agree with me?

20      A.  Yes.

21      Q.  You did so presumably to serve your clients or

22 members' interests, right?

23      A.  Yes.

24      Q.  You weren't doing it for altruistic reasons,

25 correct?
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 1      MR. STRUMWASSER:  Objection, irrelevant.

 2      THE COURT:  Sustained.

 3      MR. VELKEI:  Q.  Who at the CDI had you

 4 cultivated -- did you personally cultivate

 5 relationships with?

 6      A.  It's really one person.  My main contact there

 7 that I had ongoing communications with was Andrea

 8 Rosen, Ms. Rosen.

 9      Q.  You say "ongoing conversations."  How

10 frequently do you speak with Ms. Rosen?

11      A.  Not frequently.

12      Q.  How frequently do you speak with Ms. Rosen?

13      A.  Not frequently.  Rarely.

14      Q.  Rarely.  Okay.  What do you consider to be

15 rarely?

16      A.  Every few months.

17      Q.  Every few months.  How about communicate by

18 e-mail?  How often do you communicate with Ms. Rosen?

19      A.  Every few months.

20      Q.  That's it?

21      MR. STRUMWASSER:  Objection, argumentative.

22      THE COURT:  Sustained.

23      MR. VELKEI:  Q.  Has it been different over time?

24 Certain period periods of time you communicate with her

25 more frequently?
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 1      A.  No.

 2      Q.  How about 2007?  Would you say you

 3 communicated with her rarely in 2007?

 4      A.  I communicated with her on a handful of

 5 occasions in 2007.

 6      Q.  Yes or no, did you communicate with her --

 7 using your word -- rarely in 2007?

 8      A.  No.

 9      Q.  So something more than rarely; you

10 communicated with her more frequently than just on the

11 very limited occasion, correct?

12      A.  Yes.

13      Q.  And same is true in 2006, correct?

14      A.  Yes.

15      Q.  So when is it you, started rarely

16 communicating with Ms. Rosen?

17      A.  My communications with Ms. Rosen were

18 infrequent, again.  First communicated with her back in

19 2006, end of 2006 and had few conversations, e-mails

20 back and forth in 2007.  And there was long periods of

21 time where we didn't have any communications at all.

22      Q.  What periods of time had gone by where you

23 didn't have any communications with her at all?

24      A.  I don't recall the specific dates.

25      Q.  I'm not asking for specific dates.  Just
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 1 generally, do you have any recollection?

 2      A.  No.

 3      Q.  Have you always communicated with Ms. Rosen

 4 about PacifiCare?

 5      A.  Yes.

 6      Q.  So you haven't even discussed other payers

 7 with Ms. Rosen?

 8      A.  No.  I have discussed other payers with her as

 9 well.

10      Q.  Just a few other payers or a number of payers?

11      A.  Two other payers that I recall.

12      Q.  And who are they?

13      MR. STRUMWASSER:  I'm going to object.  That's a

14 communication that was sent by someone to the

15 Department in an enforcement role.

16      THE COURT:  I'll allow it just as to who they

17 were, nothing beyond that.

18      THE WITNESS:  Anthem Blue Cross and Aetna.

19      MR. VELKEI:  It's funny you should mention Blue

20 Cross.  I wanted to show you a document which I saw

21 that was produced by the CMA.  And it was the last page

22 of the settlement with Blue Cross between the

23 Department related to be an enforcement action brought

24 against Blue Cross.

25          So I'd like to mark as exhibit next in order
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 1 -- is that going to be 5506, your Honor?

 2      THE COURT:  Yes.

 3      MR. VELKEI:  What's been -- Bates No. CMA02562.

 4 It is signed by Blue Cross but not by Ms. Rosen.  So

 5 I'll just note that the final copy, which is an exhibit

 6 in this case, is signed by both the Department and Blue

 7 Cross on the same page.

 8      THE COURT:  Okay.  5506.

 9          (Respondent's Exhibit 5506, CMA 02562

10           marked for identification)

11      MR. VELKEI:  Q.  So this would appear to have been

12 provided to the CMA before the CDI committed to its

13 agreement with Blue Cross.

14      THE COURT:  Well, it's undated.

15      MR. VELKEI:  Well, perhaps it's just easier to put

16 it this way, your Honor.  I'm happy to now present

17 copies of the actual document that's been signed and

18 finalized.  And what you'll see is Ms. Rosen signed on

19 the same page and then dated both of those entries.

20          It's 5420, your Honor.

21          And Neil, if you could put that opposite, put

22 the two pages, the CMA document and the 5420 next to

23 each other.

24      Q.  So it would in fact appear, Ms. Wetzel, that

25 somebody at the CMA received the Blue Cross settlement
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 1 before the CDI committed to the agreement or the terms

 2 that are reflected there.

 3          Did you receive this unsigned document related

 4 to the Blue Cross settlement?

 5      MR. STRUMWASSER:  Objection, irrelevant.

 6      MR. VELKEI:  This goes to access, your Honor.  Our

 7 point is there was undue level of access between the

 8 CMA and CDI.  And the fact that an enforcement action,

 9 one that's relevant to these proceedings, was sent to

10 somebody at CMA before the Department agreed to commit

11 to those terms, in particular Ms. Rosen, is evidence to

12 support that.

13          So the question here is simply has Ms. Wetzel

14 seen this document before.

15      THE COURT:  That wasn't the question.  I'm sorry.

16      MR. STRUMWASSER:  I'm sorry --

17      MR. VELKEI:  "Did you receive this unsigned

18 document related to the Blue Cross settlement?"  That

19 was the question.

20      THE COURT:  That's a different question.

21      MR. VELKEI:  I'm reading it off the transcript.

22      THE COURT:  No.  That -- never mind.

23      MR. STRUMWASSER:  Your Honor, Blue Cross is

24 irrelevant here.  Ms. Wetzel's access to documents

25 about Blue Cross are irrelevant here.  This case is not
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 1 about the Blue Cross settlement, the Blue Cross case.

 2 This is irrelevant, and -- well, that's it.  It's just

 3 irrelevant.

 4      MR. VELKEI:  This goes, your Honor, just briefly

 5 to again the concept of undue access between the CMA

 6 and the Department and, in particular, our theory of

 7 regulatory capture.

 8          If she hasn't seen it, we're going to move on.

 9 But this was produced to by the CMA in response to our

10 subpoena.

11      THE COURT:  It was in there.  I'll allow her to

12 answer this question.  I won't go any further.

13      MR. VELKEI:  Thank you, your Honor.

14      THE WITNESS:  No, I haven't seen this document.

15      MR. VELKEI:  Q.  Did you discuss the penalty

16 assessment against Blue Cross with Ms. Rosen?

17      A.  No.

18      MR. STRUMWASSER:  Objection.  What penalty

19 assessment?

20      MR. VELKEI:  The million-dollar penalty that we've

21 talked about with Mr. Laucher.

22      MR. STRUMWASSER:  Okay.  I thought you were moving

23 on from Blue Cross.

24      THE COURT:  Let's move on.

25      MR. VELKEI:  Q.  Have you ever discussed with
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 1 Ms. Rosen a potential penalty against

 2 PacifiCare/United?

 3      A.  No.

 4      Q.  Have you ever discussed with Ms. Rosen the

 5 fact that the CMA wanted a penalty assessed against

 6 PacifiCare/United?

 7      A.  Yes.

 8      Q.  And it wasn't just with Ms. Rosen; isn't that

 9 tru?  You discussed -- you made that view known to

10 others at the CDI; isn't that correct?

11      A.  It was in my letter that went to Ms. Rosen,

12 and it was copied to Mr. Link, yes.

13      Q.  So that's a yes?

14      A.  Yes.

15      THE COURT:  Copied to?

16      THE WITNESS:  Mr. Link, L-I-N-K.

17      MR. VELKEI:  Q.  Did you have an understanding

18 that Ms. Rosen was dealing with others at the CMA in

19 addition to yourself?

20      A.  Yes.

21      Q.  And who were the others that you were aware of

22 that she was dealing with?

23      A.  She would have communications with our general

24 counsel at the time, Catherine Hanson.

25      Q.  Anybody else that you're aware of?
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 1      A.  Possibly my colleague Jodi Black.

 2      Q.  Anybody else?

 3      A.  No.

 4      Q.  Fair to say that you weren't necessarily privy

 5 to all the conversations that Ms. Rosen had with others

 6 at the CMA?

 7      A.  Yes.

 8      Q.  And Catherine Hanson was your boss back in

 9 2006 and 2007, correct?

10      A.  Yes.

11      Q.  Just a quick question for you.  Going back to

12 5492, I'd like to, if I can, just get a sense of how

13 many employees are there of the CMA in total, roughly?

14 I'm not looking for an exact number.

15      A.  Rough 50.

16      Q.  There were five associate directors in the

17 Center for Economic Services?

18      A.  Back in the time frame we're talking -- right

19 now, there's five.  At the time there were three.

20      Q.  And then Legal Services, was that just lawyers

21 and paralegals?

22      A.  Correct.

23      Q.  How many within Legal Services?

24      A.  I don't recall.

25      Q.  Handful?
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 1      A.  Less than four attorneys.

 2      Q.  Okay.  And then how about in Government

 3 Relations?  How large was that center?

 4      A.  I don't recall.  I would guess maybe four

 5 lobbyists.

 6      Q.  And then Policy Center?

 7      A.  At this time, I think there was one.

 8      Q.  And then how about Executive Management

 9 Operations?

10      A.  I don't know how many.

11      Q.  Were all of the members of the Government

12 Relations department registered lobbyists, to the best

13 of your knowledge?

14      A.  I wouldn't know.  I don't know.

15      Q.  Thank you.  And before, we talked about how

16 Mr. Silva was a registered lobbyist.  We looked at the

17 state records.

18          When he was a registered lobbyist, before he

19 became your boss, what department was he -- what center

20 was he part of within CMA?

21      A.  I testified yesterday that he was in our

22 Center for Government Relations.

23      Q.  Who is Deborah Winegard?

24      A.  "Winegard."

25      Q.  Winegard, excuse me.
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 1      A.  Deborah was briefly our general counsel.

 2      Q.  What happened to her?

 3      MR. STRUMWASSER:  Objection --

 4      THE COURT:  Sustained.

 5      MR. STRUMWASSER:  -- irrelevant.

 6      MR. VELKEI:  Q.  What I was trying to get at, is

 7 she still with CMA?

 8      A.  No.

 9      Q.  How long was she with CMA?

10      A.  Less than a year.

11      Q.  Okay.  And how about Judith Givens [phonetic],

12 who is that?

13      A.  That is Mr. Silva's administrative assistant.

14      Q.  Okay.  Who is Jennifer Williams [phonetic], do

15 you know?

16      A.  She's my assistant.

17      Q.  So you cultivate a relationship with in Rosen.

18 Did you ever meet with other employees or executives of

19 CDI other than Ms. Rosen?

20      A.  Yes.

21      Q.  Who would those be?

22      A.  The initial meeting that I had with them,

23 Mr. Link, being David Link, was also in that meeting.

24      Q.  Anybody else?

25      A.  Not that I can recall, no.
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 1      Q.  Would it be fair to say that the majority of

 2 the conversations that you've had with Ms. Rosen have

 3 been related to PacifiCare/United?

 4      A.  Yes.

 5      Q.  Could you quantify, as compared to Blue Cross

 6 and Aetna?

 7      MR. STRUMWASSER:  Objection, irrelevant.

 8      THE COURT:  I'll allow it.  But -- let's move on.

 9      THE WITNESS:  I'd be speculating, 70 percent.

10      MR. VELKEI:  Q.  Did you ever have any

11 communications with Commissioner Poizner related to

12 PacifiCare/United?

13      A.  No.

14      Q.  Did you ever attend any meetings in which

15 Commissioner Poizner participated, either by telephone

16 or in person?

17      A.  No.

18      Q.  Did you ever hear or understand that others at

19 the CMA had discussed PacifiCare with Commissioner

20 Poizner?

21      A.  No.

22      Q.  Were you aware of any kinds of communications

23 in which Commissioner Poizner was involved with regard

24 to PacifiCare/United?

25      A.  No.



16801

 1      Q.  Now, you, yourself, met in person with

 2 Department executives, CDI employees, with respect to

 3 PacifiCare United; is that correct?

 4      A.  Yes.

 5      Q.  And can you estimate how many times you met in

 6 person with them?

 7      A.  During which time frame?

 8      Q.  Generally.  So we're focusing on meetings in

 9 person related to PacifiCare United.  So estimate --

10      THE COURT:  With whom?

11      MR. VELKEI:  With CDI, anybody from the CDI.

12      Q.  If you can estimate for me how many in-person

13 meetings you had with them related to PacifiCare --

14      A.  Three to four.

15      Q.  Were those three to four meetings -- was

16 Ms. Rosen in attendance at each and every one of those?

17      A.  Yes.

18      Q.  Did you keep notes of your meetings with

19 Ms. Rosen?

20      A.  No.

21      Q.  Never occurred to you?

22      A.  No.

23      Q.  On those three to four meetings, any other

24 department executives other than Ms. Rosen at any of

25 those?
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 1      A.  As I testified, the first meeting that I had

 2 at the Department of Insurance included Mr. David Link.

 3      Q.  There was also some communications that I've

 4 seen, we'll talk about, with a Ms. Nettie Hoge.  You

 5 also communicated with Ms. Hoge as well about

 6 PacifiCare/United; isn't that true?

 7      A.  No, I don't believe she was in that first

 8 meeting.

 9      Q.  Now I'm taking it broader than that.  So we're

10 talk generally, have you ever had any communications

11 with Ms. Hoge about PacifiCare/United?

12      A.  No.

13      Q.  So just to recap, you've had at least three to

14 four -- you estimate three to four in-person meetings

15 with folks from the Department related to

16 PacifiCare/United, correct?

17      A.  Yes.

18      Q.  And that the only persons that you recollect

19 attending those meetings from the Department were

20 Ms. Rosen and at least in one instance Mr. Link; is

21 that correct?

22      A.  That is correct.  There was a one other

23 meeting where they were both -- Ms. Rosen and

24 Mr. Link were in person, and we did have on

25 teleconference Mr. Cignarale from the Los Angeles
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 1 office to provide us with an overview of their provider

 2 complaint unit.

 3      Q.  So Mr. Cignarale, at the time, wasn't he in

 4 charge of the consumer complaint unit?

 5      A.  Yes.

 6      MR. STRUMWASSER:  No foundation.

 7      THE COURT:  If she knows.

 8      THE WITNESS:  Yes.  It was a brand-new operation

 9 within the Department of Insurance.

10      MR. VELKEI:  Q.  Let me just ask you, what was

11 your understanding of who Mr. Cignarale was at the

12 time?

13      A.  He was setting up and managing the complaint

14 unit at the Department of Insurance at the Los Angeles

15 office.

16      Q.  So you understand he was relatively senior

17 within the organization?

18      A.  Yes.

19      Q.  So let's talk about some of your

20 communications.

21          And I notice that you said that you first met

22 Ms. Rosen in the fall of 2006; is that correct?

23      A.  Yes.

24      Q.  So I think I've got maybe one of your first

25 communications with her.  So why don't we take a look
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 1 at that.

 2          I'd like to mark as exhibit next in order --

 3 it's Bates -- well, I don't need to do the Bates

 4 numbers.

 5      THE COURT:  5507?

 6      MR. VELKEI:  Yes, your Honor.  Last e-mail is from

 7 Mr. Rosen to Aileen Wetzel, Nettie Hoge and Jerry

 8 Whitfield.

 9          Ms. Wetzel, take as much time as you need to

10 look that over, and let me know when you're done.

11      THE COURT:  5507 is an e-mail with a top date of

12 October 26th, 2007 [sic].

13          (Respondent's Exhibit 5507, CMA02219

14            marked for identification)

15      THE WITNESS:  I'm ready.

16      MR. VELKEI:  Q.  Do you recognize what's been

17 marked for identification as 5507, Ms. Wetzel?

18      A.  Yes.

19      Q.  And this reflects -- I'm going to go down to

20 the bottom of the first page.  "Andrea and Nettie:

21 Thank you for taking time yesterday to meet with CMA

22 and for your interest in our concerns regarding

23 PacifiCare/UnitedHealthcare."  And would this reflect

24 then that, in fact, you met in person with both

25 Ms. Rosen and Ms. Hoge?
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 1      A.  According to this e-mail, yes.

 2      Q.  Does this refresh your recollection?

 3      A.  No, I don't remember Nettie.

 4      Q.  "Per your request, attached please find a copy

 5 of PacifiCare's physician contract.  I'm also

 6 forwarding an electronic copy of CMA's analysis of the

 7 contract."         Now, you've copied Catherine Hanson,

 8 Jodi Black, and Frank Navarro.  Did Ms. Hanson also

 9 attend this meeting?

10      A.  Yes.

11      Q.  Did Mr. Navarro attend the meeting?

12      A.  Yes.

13      Q.  Who is Mr. Navarro?

14      A.  Mr. Navarro is an associate director within

15 the Center for Economic Services.

16      Q.  Was he -- and how was it that he came to be

17 present at this meeting?

18      A.  He came as a member of the Center for Economic

19 Services.  There were three of us at the time -- Jodi

20 Black, Frank Navarro, and myself.

21      Q.  I just recall yesterday, Ms. Wetzel, you were

22 talking about how each of the associate directors had

23 assigned particular payers.  Had Mr. Navarro been

24 assigned to PacifiCare/United as well?

25      A.  No.  I think he handled some managed care
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 1 issues.

 2      Q.  "Appreciate the opportunity to meet all of you

 3 and learn about your concerns.  We will review your

 4 materials and follow up accordingly."

 5          The materials that were provided to the

 6 Department at the time of this meeting, did they go

 7 beyond the materials that are attached to this e-mail?

 8      A.  No.

 9      Q.  So fair to say that the focus was on contract

10 issues?

11      A.  That was one of the issues that was discussed,

12 yes.

13      Q.  I'm asking you what the focus was, Ms. Wetzel.

14 So was the focus contract issues or not?

15      A.  No.

16      Q.  What were the other issues that were addressed

17 at the time of this meeting?

18      A.  The focus was primarily on the complaints that

19 we were receiving about PacifiCare and

20 UnitedHealthcare.  They ranged everywhere from

21 contracting issues to reimbursement issues to payment

22 issues.

23      Q.  Presumably what you call complaints,

24 inquiries, however we characterize them, to the extent

25 they related to PacifiCare, they would be reflected on
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 1 5505, correct?

 2      A.  Yes.

 3      Q.  So was there any other place that there might

 4 be complaints that were logged by the CMA related to

 5 PacifiCare/United?

 6      A.  No.

 7      Q.  And fair to say that 5505 reflects that the

 8 vast majority or the majority of the issues were

 9 related to contracting, correct?

10      A.  They were issues related to contracting, yes.

11      Q.  So presumably the issues that you would have

12 discussed at the time of this meeting would have been

13 captured in the log up to and including October 2006?

14      MR. STRUMWASSER:  Objection, misstates the record.

15 The log has only the PacifiCare complaints.  And the

16 testimony is that the topics that they discussed were

17 both PacifiCare and United.

18      THE COURT:  Okay.

19      MR. VELKEI:  So what's the objection?

20      MR. STRUMWASSER:  Misstates the record.

21      MR. VELKEI:  This is cross-examination.

22      MR. STRUMWASSER:  Mischaracterizes the record.

23      THE COURT:  Can you please read back the question?

24          (Record read)

25      THE COURT:  As to PacifiCare?
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 1      MR. VELKEI:  Yes.

 2      THE COURT:  All right.

 3      THE WITNESS:  Yes.

 4      MR. VELKEI:  Q.  How did you come to know Andrea

 5 Rosen?

 6      A.  First meeting that we met with her, it was

 7 more of a meet and greet.  She was new over at the

 8 Department of Insurance, and we invited ourselves over

 9 to meet her and meet others within the Department and

10 introduce ourselves.

11      Q.  "Others within the Department" only being

12 Ms. Hoge?

13      A.  Again, I don't recall Ms. Hoge.  I remember

14 Mr. Link being in that meeting as well.

15      Q.  Okay.  So but how did you know to call

16 Ms. Rosen?  Where did you hear her name?

17      A.  My former supervisor -- her name is Nileen

18 Verbaten, N-I-L-E-E-N, V-E-R-B-A-T-E-N.

19      Q.  Kind of like "verboten" with an "A" instead of

20 an "O."

21      A.  Yes.  And Nileen, Aileen -- I get confused all

22 of the time.  She was my supervisor at the time.  And I

23 know that she had met Ms. Hoge at a meeting.  So she

24 contacted Ms. Hoge and asked if she could help

25 facilitate a meeting with folks over at the Department
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 1 of Insurance.  So that's how we came to meet Ms. Rosen.

 2      Q.  So your boss, who was the general counsel at

 3 the time?

 4      A.  No.  She was the vice president of the Center

 5 for Economic Services.

 6      Q.  So she had a relationship with Ms. Hoge; is

 7 that correct?

 8      A.  She had met her at a previous meeting, yes.

 9      Q.  And asked Ms. Hoge to put together some folks

10 from the Department that the CMA could meet?

11      A.  Yes.

12      Q.  So this was something that CMA was initiating?

13      A.  Yes.

14      Q.  Ms. Rosen had not reached out to you?

15      A.  No.

16      Q.  Nobody from the Department had reached out to

17 you?

18      A.  No.

19      Q.  You were specifically engaging the Department

20 to discuss PacifiCare/United?

21      A.  Yes.

22      Q.  So this really wasn't a meet and greet.  It

23 was directed at a particular payer and concerns that

24 the CMA was having, correct?

25      A.  No.  I don't characterize it as a meet and



16810

 1 greet.  We had not met the people over at the

 2 Department of Insurance before.  It was our first

 3 meeting.  And we did take the opportunity at the time

 4 to let them know the many concerns that we had about

 5 PacifiCare/UnitedHealthcare.

 6      Q.  Did you tell them there were thousands of

 7 complaints?

 8      A.  We told them that we had received a big spike

 9 in --

10      THE COURT:  Excuse me.  You need to answer the

11 question first.

12      THE WITNESS:  My apologies.

13      THE COURT:  Okay.

14      THE WITNESS:  Yes.

15      MR. VELKEI:  Q.  Did Ms. Rosen ever ask for a

16 substantiation of your contention that there were

17 thousands of complaints?

18      A.  No.

19      Q.  Did that surprise you?

20      A.  No.

21      Q.  So what was your intention with regard to

22 PacifiCare United when you addressed or you met with

23 Ms. Rosen?  What were you asking her to do?

24      A.  We were meeting with them to let them know

25 that we had some serious concerns about the complaints
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 1 that we were receiving from our physicians.

 2      Q.  What were you asking her to do?

 3      MR. STRUMWASSER:  Objection, asked and answered.

 4      THE COURT:  Overruled.

 5      THE WITNESS:  We were not -- we were not asking

 6 her to do anything.  We wanted to make them aware at

 7 the time of the complaints that we were receiving.

 8      MR. VELKEI:  Q.  So when she says, "We will review

 9 your materials and follow up accordingly," that wasn't

10 following up with something you had requested of her?

11      A.  I don't recall.

12      Q.  Did Ms. Hoge ever participate -- you don't

13 even remember Ms. Hoge participating in this meeting?

14      A.  No.

15      Q.  So it's possible she didn't participate?

16      A.  Yes.

17      Q.  And Ms. Hoge isn't involved in sort of

18 healthcare -- let me put it differently.

19          Ms. Hoge doesn't have any connection with

20 consumer complaints or complaints of doctors?  That's

21 not part of her job responsibilities at the time at the

22 Department, correct?

23      MR. STRUMWASSER:  No foundation.

24      THE COURT:  If you know.

25      THE WITNESS:  I don't know.
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 1      MR. VELKEI:  Q.  Okay.  "We will review materials

 2 and follow up accordingly."  So if I understand

 3 correctly, the only materials you provided to her are

 4 the ones that are attached to 5507; is that correct?

 5      A.  Yes.

 6      Q.  Did Ms. Rosen follow up with you?

 7      A.  I believe I followed up -- no.

 8      Q.  So you went back to her?

 9      A.  Yes.

10      Q.  You weren't getting a response, so then you

11 went back to the CDI and said, "Hey, listen.  We're

12 still here talking about PacifiCare and United"?

13      A.  Yes.

14      Q.  It wasn't about a meet and greet at that

15 point.  You were focused on CMA's issues with regard to

16 PacifiCare/United, correct?

17      A.  Yes.

18      Q.  Ms. Hoge had been involved in the regulatory

19 approvals of the merger between United and PacifiCare,

20 correct?

21      MR. STRUMWASSER:  No foundation.

22      THE COURT:  If she knows.

23      MR. VELKEI:  Q.  If you know.

24      A.  I don't know.

25      Q.  So you made another stab at Ms. Rosen, and you
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 1 met with her again; is that correct?

 2      MR. STRUMWASSER:  Objection, "stab"?  Vague,

 3 argumentative.

 4      THE COURT:  Please rephrase.

 5      MR. VELKEI:  Sure.

 6      Q.  You took another effort at getting Ms. Rosen

 7 engaged in issues related to PacifiCare/United,

 8 correct?

 9      A.  Yes.

10      Q.  I want to show you -- let's focus then on that

11 follow-up meeting.

12          So Ms. -- Rosen you don't hear from Ms. Rosen.

13 You said she was new to the Department.  Did you have

14 an understanding of how long she'd been with the

15 Department at that point when you first met with her in

16 October of 2006?

17      A.  Yes.

18      Q.  How long had she been with the Department at

19 that point?

20      A.  Just maybe two months.

21      Q.  Did she identify herself -- how did she

22 identify herself?  What were her responsibilities what

23 did she tell you were her responsibilities within the

24 organization?

25      A.  I believe it was staff counsel.



16814

 1      Q.  Did she describe more generally what

 2 responsibilities she would have with regard to these

 3 kinds of concerns?

 4      A.  Staff counsel enforcement.

 5      Q.  She talk about the Health Enforcement Bureau?

 6      A.  No.

 7      Q.  Did she provide any kind of feedback to you at

 8 the time in the meeting about how these concerns were

 9 received by her, what she thought of them?

10      A.  No.

11      Q.  And if you had to just distill down to

12 identify sort of the core issues and concerns with

13 respect to PacifiCare that were communicated to

14 Ms. Rosen, what would those be?

15      A.  The issues are the issues that are codified in

16 my February letter to her.  They were issues related to

17 claims that were not being paid correctly.  They were

18 related to contracts that were not being loaded in a

19 timely manner.  They were related to what I believed to

20 be unfair contracting practices on behalf of

21 PacifiCare/UnitedHealthcare.  Those were the main

22 areas.

23      Q.  Did you complain about the terms of the United

24 contract that was being distributed to doctors?

25      A.  Yes.
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 1      Q.  Now, did you think that the Department had any

 2 jurisdiction over changing United's terms, contract

 3 terms to providers?

 4      A.  No, they don't have jurisdiction.

 5      Q.  And your members were free to have rejected

 6 those terms, correct?

 7      A.  Yes.

 8      Q.  So why are you complaining -- why are you

 9 talking to Ms. Rosen about the terms of that contract?

10      A.  Because we were concerned that there were

11 terms in the contract provisions that were not

12 consistent with our understanding of state law and

13 regulation.

14      Q.  That's it?  You limited your discussions to

15 specific terms that you thought violated the law; is

16 that your testimony?

17      A.  Provided her with the contract analyses that's

18 attached that includes all of the issues.

19      MR. VELKEI:  Could you read the question back to

20 the witness, please?

21          (Record read)

22      MR. VELKEI:  Q.  So I just want to get some

23 clarity, is my understanding correct, in your

24 testimony, Ms. Wetzel, that you only discussed with

25 Ms. Rosen the terms of the provider contract that you
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 1 thought violated the law?

 2      A.  No.

 3      Q.  You talked more generally about the

 4 contracting -- the terms of the provider contracts that

 5 United was submitting, correct?

 6      A.  Yes.

 7      Q.  Providers, your members, weren't happy with

 8 those terms, right?

 9      A.  Yes.

10      Q.  Did you want Ms. Rosen to change -- have

11 United change the terms of the contract?

12      A.  No.  It's my understanding she didn't have the

13 ability to do that.

14      Q.  So why were you talking to her about it?

15      A.  Concern that we have.

16      Q.  Why are you talking to her about it if she

17 doesn't have an ability to do anything about it?

18      A.  Because it puts into context the complaints

19 that we were receiving, the calls that we were

20 receiving about the contracting process.

21      Q.  What did you expect her to do with regard to

22 the terms of the United contract that was being

23 distributed to doctors?

24      A.  I didn't expect her to do anything about it.

25      Q.  But then you presented this all to her anyway,
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 1 right?

 2      MR. STRUMWASSER:  Objection, argumentative.

 3      THE COURT:  Sustained.

 4      MR. VELKEI:  Q.  When Ms. Rosen didn't follow up

 5 with you, what did you do next?

 6      A.  I submitted a letter to her in February that

 7 documented the issues that we were experiencing at the

 8 time and reiterating to her that we were continuing to

 9 receive many phone calls and concern from our physician

10 members regarding PacifiCare/UnitedHealthcare.

11      Q.  And, again, if I want to understand exactly

12 what those inquiries is were about as to PacifiCare, I

13 could go and look at your log and determine exactly

14 what those were, correct?

15      A.  Yes.

16      Q.  Now, did you -- were you making a distinction

17 between PacifiCare and United when you were making

18 these -- this presentation to Ms. Rosen?

19      A.  I don't recall.  We were getting complaints

20 about both United and PacifiCare.

21      Q.  You weren't making a distinction, were you,

22 Ms. Wetzel?

23      A.  No.

24      Q.  So you just put it all under one big heading,

25 PacifiCare/United, and there were a bunch of noise and
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 1 complaints, right?  Did you make any effort to separate

 2 out issues that were specific to PacifiCare as opposed

 3 to United?

 4      A.  Yes.

 5      Q.  What efforts did you take in that regard?

 6      A.  It's difficult for us to do.  When we had a

 7 physician that had submitted a claim or a complaint to

 8 us, it's very difficult to tell from the explanation of

 9 benefits at the time whether it was a fully insured

10 patient, whether it was PacifiCare, or whether it was

11 United -- whether they were fully insured or whether

12 they were self-insured.

13      Q.  What efforts did you make with Ms. Rosen to

14 separate out issues that related to PacifiCare as

15 opposed to United?

16      MR. STRUMWASSER:  Vague as to time.

17      MR. VELKEI:  Q.  In this meeting in the fall of

18 '06.

19      MR. STRUMWASSER:  Assumes facts not in evidence.

20      THE COURT:  What, that she discussed it with her?

21      MR. STRUMWASSER:  No, that she tried to separate

22 it.

23      THE COURT:  Wait, I -- she just told you she

24 really didn't try to separate.

25      MR. VELKEI:  But then she said -- the last thing
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 1 was, "Oh, well" -- I'd just like an answer, your Honor.

 2 I'd defer to your judgment.  I didn't get a clear

 3 answer in my head.  I may have been mistaken about

 4 that.

 5      THE COURT:  Why don't you rephrase.

 6      MR. VELKEI:  Q.  Did you make any efforts with

 7 Ms. Rosen in the fall of 2006 to identify issues that

 8 affected PacifiCare or United as opposed to those

 9 affecting PacifiCare and those affecting United?

10      A.  No.

11      Q.  Did you at any point in time in your many --

12 or your conversations with Ms. Rosen try to make a

13 distinction between issues affecting PacifiCare and

14 those affecting United?

15      A.  No.

16      Q.  Never did?

17      A.  Not that I recall.

18      MR. VELKEI:  All right.  I'd like to introduce as

19 exhibit next in order, 5508, an e-mail from Aileen

20 Wetzel to Andrea Rosen dated February 13th, 2007.

21      THE COURT:  5508 is a February 13th, 2007 e-mail.

22          (Respondent's Exhibit 5508, CMA00065

23           marked for identification)

24      MR. VELKEI:  If you would give me one minute to

25 organize myself here.
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 1          You know, we can leave this marked, but looks

 2 like you guys have another meeting November of 2006.

 3 So let me first address that with you, if you don't

 4 mind, Ms. Wetzel.

 5          We'll make this 5509.  It's an e-mail from

 6 Aileen Wetzel to Andrea Rosen copying Ms. Hanson

 7 Ms. Black and Mr. Navarro.

 8      THE COURT:  5509 is an e-mail with a top date

 9 November 21st, 2006.

10          (Respondent's Exhibit 5509, CMA02218

11           marked for identification)

12      THE COURT:  When I identified 5507, I'm not sure I

13 gave the right date.  It's 10/26/06.

14      MR. VELKEI:  That's correct, your Honor.

15      Q.  Okay.  So October 26 or thereabouts, you meet

16 with Ms. Rosen, meet and greet, but you're also voicing

17 concerns about PacifiCare/United, correct?

18      A.  Yes.

19      Q.  And your testimony, as you recall, she didn't

20 follow up with you as quickly as you would have liked;

21 is that correct?

22      A.  Yes.

23      Q.  I mean, in fact, it was only a couple weeks

24 after that meeting that you had another meeting with

25 Ms. Rosen, correct?
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 1      A.  Looks like it was about a month later.

 2      Q.  Well, it was less than a month, right?

 3      A.  Yes.

 4      Q.  So I'm assuming that you're the one that

 5 initiated that meeting with Ms. Rosen, the second

 6 meeting in November 2006?

 7      A.  Yes.

 8      Q.  And what was your intention in doing that?

 9 Withdraw.

10          You weren't happy with the response you were

11 getting Ms. Rosen prior to the second meeting?

12      MR. STRUMWASSER:  Objection, wrong witness.

13      MR. VELKEI:  Q.  You weren't happy with the

14 response you were getting from Ms. Rosen prior to the

15 second meeting, correct?

16      MR. STRUMWASSER:  It was missing the "from."

17      THE COURT:  Okay.

18      THE WITNESS:  Is that the same --

19      THE COURT:  No, you can answer the question.

20      THE WITNESS:  No, that's not true.

21      MR. VELKEI:  Q.  You were happy with the response

22 prior to the second meeting?  You weren't happy with

23 the response?

24      A.  I'm sorry.  I'm a little bit confused.

25      Q.  Let me rephrase.  I'm sorry.
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 1      A.  Thank you.

 2      Q.  Let me try it differently.  Were you happy

 3 with Ms. Rosen's response to the first meeting?

 4      A.  Yes.

 5      Q.  But I thought your testimony was she hadn't

 6 given you a response?

 7      A.  They had taken the time to meet with us and

 8 listen to our concerns.  It was my opinion it was on me

 9 to follow up.

10      Q.  So -- well, Ms. Rosen told you she was going

11 to follow up, didn't she?

12      A.  Yes.

13      Q.  And she didn't, correct?

14      A.  I don't believe so.

15      Q.  And so within less than a month, you're

16 basically setting up another meeting to discuss this,

17 correct?

18      MR. STRUMWASSER:  Objection, this is really

19 irrelevant.  Whether she was happy with Ms. Rosen's

20 response in 2006 and whether she's trying to set up

21 meetings -- this is tangential even to the non-issues

22 they're trying to litigate here.

23      MR. VELKEI:  This goes right to the heart, your

24 Honor.  This is access.  Them trying to basically --

25 even had an agenda.  They were pursuing it.  They were
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 1 consistent it in.  It goes to the theory of regulatory

 2 capture.

 3      THE COURT:  I'm not sure what that entails.  But I

 4 have given you some latitude, and I will let you do

 5 this.  But you need to pick it up.

 6      MR. VELKEI:  Okay.

 7          Could you read the question back to the

 8 witness?

 9      (Record read)

10      THE WITNESS:  Yes.

11      MR. VELKEI:  Q.  Did you voice -- and this meeting

12 occurred the week of November 20th, 2006?

13      A.  Yes.

14      Q.  Who was in attendance?

15      A.  I believe it was, again, myself, my colleagues

16 Jodi Black, Frank Navarro, Catherine Hanson, Andrea

17 Rosen.  And this was the meeting that I mentioned where

18 the purpose of the meeting was to get an overview of

19 the department's new complaint unit.  That's when we

20 teleconferenced in with Mr. Cignarale, who went over

21 how the Department is set up and how physicians can

22 submit complaint to the Department.

23      Q.  So they explained that -- so Mr. Cignarale

24 explained that complaint process to you?

25      A.  Yes.
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 1      Q.  Explained that the provider first needed to

 2 exhaust its recommend with the company before pursuing

 3 a complaint with the Department?

 4      A.  Yes.

 5      Q.  You understood that was a requirement?

 6      A.  Yes.

 7      Q.  Did you make further presentations about what

 8 you thought -- the bad behavior that you thought was

 9 going on with United/PacifiCare?

10      A.  Yes.

11      Q.  Subsequent to that meeting, you provided

12 documentation to Ms. Rosen, correct?

13      A.  Yes.

14      Q.  Why don't we turn, then, to 5508.  This says,

15 "Just a note to let you know that I'm in process of

16 gathering the documentation you requested with regards

17 to PacifiCare/United.  I will get you the materials by

18 the end of the week."

19          What were the -- what was the documentation

20 you were gathering for Ms. Rosen?

21      A.  Documentation substantiating the complaints

22 that we were receiving from our physicians regarding

23 PacifiCare/UnitedHealthcare.

24      Q.  But you never produced them in connection with

25 the subpoena, did you, Ms. Wetzel?
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 1      A.  They were -- they were produced.

 2      Q.  They were produced?

 3      A.  They were attached to my correspondence of

 4 February 17th, 2007.

 5      Q.  You know, I asked Mr. Do --

 6          And I have the e-mail, Mr. Do, I'm happy to

 7 remind you.  If we could get -- and there's another

 8 reference to a large pack of documentation that was

 9 mailed to the Department.  If we could get a copy of

10 that documentation and that answer -- I never got an

11 answer.

12          So we'll circle back.

13          But can you describe with a little bit more

14 particularity, Ms. Wetzel, what type of documentation

15 was in there?

16      MR. STRUMWASSER:  If he's going to make those

17 kinds of speeches, let's get a response.

18      MR. GEE:  That has been produced.  That was the

19 material that was attached to the February 17th, '07

20 letter to Ms. Rosen.  And I believe Mr. Do has told you

21 that on a number of occasions.

22      MR. VELKEI:  I don't think you should speak for

23 Mr. Do.  I have the e-mail, and it was never responded

24 to.  So Mr. Do and I perhaps can talk offline.

25      MR. DO:  Your Honor, my understanding is that
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 1 material was produced.  And that's why I did not feel

 2 the need to produce it myself.  That's one of the

 3 objections we made about Berg [phonetic] was that they

 4 were asking us to produce things that they already

 5 have.

 6      THE COURT:  All right.

 7      MR. GEE:  We have told PacifiCare this in filings

 8 that that large packet of documentation that they

 9 continue to claim that they haven't received was the

10 February 16th letter and the attachments to that

11 letter.

12      THE COURT:  16th or 17th?

13      MR. GEE:  I think it was 16th.  There was some

14 confusion in some subsequent e-mails.

15      THE WITNESS:  It's 16th.

16      MR. DO:  It's 16th I think.

17      MR. VELKEI:  Q.  So you want to just describe

18 generally what's in that documentation, Ms. Wetzel?

19 Then we can take a break if you'd like.

20      THE WITNESS:  In the letter, I clearly outlined

21 our areas of concern, again, our concerns that we were

22 receiving a very large increase in calls into our

23 center, complaints about PacifiCare/UnitedHealthcare

24 and the nature of those complaints, our concern that we

25 had tried to make outreach to
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 1 PacifiCare/UnitedHealthcare to establish a liaison

 2 process, that there were systemic issues that we were

 3 very concerned were not being resolved.

 4          We provided documentation related to 20

 5 specific physicians that had had an issue or

 6 experienced difficulty in dealing with

 7 UnitedHealthcare/PacifiCare, ranging everywhere from

 8 contract rates not being loaded, contracts not being

 9 loaded within a timely time frame, physicians that had

10 tried to terminate their contract and that contract

11 termination not occurring, wrong contract rates being

12 loaded into the system, physicians not being paid,

13 patients going to the Web site and determining that the

14 physician is listed as participating on the Web site

15 and then, when the patient arrives at the office and

16 the claim is submitted, the EOB comes back that the

17 physician was out of network when in fact that wasn't

18 the case.

19      Q.  So your testimony is, if I go back and look at

20 this large packet of documentation, all the

21 substantiation for everything you just said is going to

22 be in there?

23      A.  Yes.

24      Q.  One final question, it says, "Our concern that

25 we tried to make outreach to
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 1 PacifiCare/UnitedHealthcare to establish a liaison

 2 process" -- we're in November of -- we're in February

 3 of 2007, correct?

 4      A.  Yes.

 5      Q.  This is when -- and there had been a liaison

 6 process established in early November of 2006; isn't

 7 that true?

 8      A.  Yes.

 9      Q.  So this liaison process that you're

10 complaining about to the Department in fact had been in

11 place for several months by February of 2007, correct,

12 Ms. Wetzel?

13      A.  It had been in place for about two months,

14 yes.

15      MR. VELKEI:  Your Honor, this would be an

16 appropriate time to take a break, if it's okay with the

17 Court.

18      THE COURT:  Yes.

19          (Recess taken)

20      THE COURT:  We'll go back on the record.

21      MR. VELKEI:  Q.  Okay.  Ms. Wetzel, I'm going show

22 you what's been previously entered into evidence as

23 Exhibit 5412.

24      THE COURT:  Probably not in evidence, who knows.

25 Right?  At least it's somewhere in the record.



16829

 1      MR. VELKEI:  I think it actually is in evidence

 2      THE COURT:  Okay.  That's good.  It's getting to

 3 the point where -- there are a lot of documents around.

 4 We don't know what the status of all of them are.

 5      MR. VELKEI:  These are actually used with Deputy

 6 Commissioner Laucher.

 7      THE COURT:  Oh, okay.

 8      MR. VELKEI:  So we entered them in.

 9      MR. STRUMWASSER:  Your Honor entered them in.

10      THE COURT:  They were entered.  So what's the

11 number of this now?

12      MR. VELKEI:  5412, your Honor.

13      THE COURT:  Thank you.  You might want to write it

14 on there just in case.

15      THE WITNESS:  I'm ready.

16      MR. VELKEI:  Q.  Have you seen this before,

17 Ms. Wetzel?

18      A.  Yes.

19      Q.  I'd like to focus if we can -- I want to start

20 with the e-mail from Ms. Rosen to you dated February

21 26th, 2007.  And she states in there, "Spoke with Tony.

22 Don't bother with the names of insureds for each of

23 those doctors.  Did you want their complaints to go

24 through the formal provider complaint process?"

25          First of all, is it your understanding that
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 1 the reference to "Tony" is Mr. Tony Cignarale?

 2      A.  Yes.

 3      Q.  Did you ever meet with him in person?

 4      A.  No.  Video conference.

 5      Q.  Video conference?

 6      A.  Yes.

 7      Q.  Forgive me.  I thought I said teleconference.

 8      A.  My apologies.  I probably misstated.  It was

 9 video conference.

10      Q.  Okay.  Were you in attendance at the

11 Department of Insurance?

12      A.  Yes.

13      Q.  You actually went into the video conference

14 room and he participated by video conference?

15      A.  Yes.

16      Q.  And was there anybody present besides

17 Mr. Cignarale in Los Angeles?

18      A.  Not that I remember.

19      Q.  So certain we're talking about Mr. Cignarale

20 with the reference to Tony.

21          Now, it says, "Don't bother with the names of

22 the insureds for each of these doctors."  Can you

23 explain what's going on there?

24      A.  I believe at the time we were communicating

25 about follow-up on the complaint that I had submitted
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 1 with the 20 physicians that had issues.  And we were

 2 trying to determine where to go from there.  Andrea was

 3 checking with me to see if I wanted them to go through

 4 the formal complaint process.  That's what's going on

 5 here.

 6      Q.  So if I understand correctly, though, there's

 7 a certain level of detail that had not been provided to

 8 the Department, correct?  Specifically, the names of

 9 the insureds for these doctors?

10      A.  The names of the insured would have been on

11 the EOBs and on the claims information that I submitted

12 at the time.  So it wasn't anything that was withheld.

13      Q.  I'm not suggesting it was withheld.  I never

14 used that word.  I'm just suggesting that Ms. Rosen is

15 saying to you don't worry about providing that

16 information.

17      MR. STRUMWASSER:  "Don't bother."

18      MR. VELKEI:  Q.  Is that your understanding?

19      THE COURT:  Says "don't bother."

20      MR. VELKEI:  Q.  "Don't bother."

21      A.  I don't know what that's a reference to.

22      Q.  No idea?

23      A.  No.

24      Q.  Did you ever ask her?

25      A.  No.
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 1      Q.  So it's your testimony that there's some group

 2 of information that provides the specific detail that

 3 she says don't bother providing?

 4      A.  No.  The information that I had submitted

 5 along with my February 16th letter included information

 6 on who those insureds were.  This conversation was

 7 about, "Where do we go from here?"  She was asking me

 8 if I wanted these to be submitted as formal complaints

 9 to the Department of Insurance.

10      Q.  We'll get to that.  But there presumably is

11 some meaning to the statement, "Don't bother with the

12 names of the insureds for each of these doctors."

13          My question to you is, is it your testimony

14 that the information, the names of the insureds, was in

15 fact provided to Ms. Rosen?

16      MR. STRUMWASSER:  Asked and answered.

17      THE COURT:  Sustained.

18      MR. VELKEI:  Q.  Now, it says -- reference to the

19 "formal Provider Complaint process."  What's being

20 referred to there?

21      A.  The Department that Mr. Cignarale oversaw was

22 filing a formal complaint with the new provider

23 complaint process that had been established of July

24 that previous year.

25      Q.  So this is the complaint process that was set
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 1 up under SB 367?

 2      A.  Yes.

 3      Q.  This is a process whereby the doctor must

 4 first exhaust its remedies with the company payer

 5 before submitting the complaint to the Department; is

 6 that correct?

 7      A.  Same process, yes.

 8      Q.  And you're being asked whether you want to run

 9 these complaints through the formal provider complaint

10 process; is that correct?

11      A.  Yes, that's what it says.

12      Q.  So then let's move up the chain just a bit.

13          If you could blow up the next e-mail in order.

14          All right.  And I'd like to focus if we can --

15 give me one second.

16          On the second paragraph, if you could just

17 blow that up.

18          I'm frankly just a little bit confused by the

19 first statement.  This is your statement to Ms. Rosen,

20 correct?

21      A.  Yes.

22      Q.  Now, we've talked about what the formal

23 provider complaint process is.  And you understood that

24 process at the time this e-mail was generated, correct?

25      MR. STRUMWASSER:  You know, I mean, there's stuff
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 1 on the screen that's being highlighted.  And Mr. Velkei

 2 is referring to "this," and I'm afraid the record is

 3 going to be ambiguous on this point.

 4      THE COURT:  Can you state what it is that's

 5 highlighted.

 6      MR. VELKEI:  That's not -- I'm not there yet, your

 7 Honor.  I mean, I just want to basically understand.

 8 The question, I thought, and I'm happy to rephrase

 9 is --

10      Q.  At the time the e-mail was prepared that we're

11 talking about, you, Ms. Wetzel, understood what the

12 provider complaint process was about, correct?

13      A.  Yes.

14      Q.  Presumably you understood what the purpose of

15 submitting the complaint to the Department was,

16 correct?

17      A.  Yes.

18      Q.  So then why are you asking Ms. Rosen to

19 clarify what submitting these complaints to the formal

20 provider complaint process would accomplish?

21      A.  I was merely asking for clarification as to

22 how to go about submitting those complaints.  Was the

23 packet of information that I had submitted that

24 included all the detail sufficient to qualify as a

25 formal complaint, or did I need to fill out additional
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 1 forms in order to have them submitted?

 2      Q.  Okay.  But the first statement that we're

 3 talking about, you're not asking whether you need to

 4 file additional forms.  You're asking what would be

 5 accomplished by submitting these complaints to the

 6 formal provider complaint process, correct?

 7      MR. STRUMWASSER:  And the first statement is the

 8 part that's on the board.  So perhaps if the questioner

 9 could simply read the statement he's questioning on.

10      MR. VELKEI:  No.  This is cross-examination.

11      THE COURT:  You know what?  I'm not sure it is

12 cross-examination.  Didn't you call this witness?

13          Now, I've never made any kind of distinction

14 and I don't suspect that it would work to direct this

15 person.  But you've said that twice, and I'm not sure

16 that's the case.

17          What it says is, "Can you clarify what

18 submitting these complaints to the formal provider

19 complaint process would accomplish," question mark.

20      MR. STRUMWASSER:  Thank you, your Honor.

21      MR. VELKEI:  That isn't my question, your Honor.

22 And so that there's no confusion, we consider

23 Ms. Wetzel to be a hostile witness.

24          And I think this should have been evident, but

25 if it's not, let us make that clear that this is a
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 1 cross-examination of the typical variety.  Ms. Wetzel

 2 is not being offered as a friendly witness.  So this is

 3 cross-examination, and I consider it to be so.

 4          Could you please read the question back for

 5 the witness?

 6      MR. STRUMWASSER:  And just in response to that, we

 7 have not objected on the grounds of cross or leading.

 8 That's not the issue here.  The issue -- and I'm sorry

 9 Mr. Velkei isn't grasping it yet, is he's referring to

10 statements, and the statement is on the screen but the

11 record is ambiguous.

12      MR. VELKEI:  I'm reading the question.  And my

13 intention --

14      THE COURT:  All right.  Stop.  If you have a

15 question, ask it.

16      MR. VELKEI:  Could you read the question back for

17 the witness, please, or for the Court, make sure we're

18 on the same wavelength.

19          (Record read)

20      THE COURT:  And the statement that I just read is

21 the statement that you're referring to in that

22 question.

23      MR. VELKEI:  Yes.

24      THE COURT:  If that's not the case, you better --

25      MR. VELKEI:  I just said yes, your Honor.  It is
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 1 the case.

 2      Q.  So yes or no?

 3      A.  Yes.

 4      Q.  So is it your testimony that, at the time this

 5 complaint was submitted, you didn't understand what

 6 would be accomplished by sending these complaints

 7 through the formal complaint process at the CDI?

 8      A.  No.  The rest of my paragraph there is pretty

 9 self-explanatory.  I am asking for clarification on

10 what needs to happen in order to have these be formal

11 complaints.

12      Q.  Okay.

13      A.  Is my packet sufficient, or does she need

14 additional information?  Do I need to fill out forms?

15      Q.  So is the intention here to get the Department

16 to launch an investigation against PacifiCare generally

17 or to address the complaints that you're receiving from

18 your members?

19      MR. STRUMWASSER:  Objection, ambiguous.  I don't

20 understand the distinction.

21      THE COURT:  I'm sorry.  Can you read me the

22 question?

23          (Record read)

24      THE COURT:  I'll allow it.

25      THE WITNESS:  Many of the individual complaints
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 1 that we had submitted were in the process of being

 2 resolved.  Some of them had been resolved.  This was --

 3      MR. VELKEI:  I get it.  Right.  I'm sorry.  I

 4 didn't mean to cut you off.

 5      THE WITNESS:  That's fine.

 6      MR. VELKEI:  Q.  No, please.  Finish.  I

 7 apologize.

 8      A.  I lost my train of thought.  I'll stop there.

 9      Q.  So if I understand correctly, at this point in

10 time, the individual complainants had had their

11 complaints addressed.  So that really wasn't the issue

12 for purposes of this communication?

13      MR. STRUMWASSER:  Objection, misstates her

14 testimony.

15      THE COURT:  Overruled.

16      THE WITNESS:  No.  Many of the complaints that

17 were in that packet had not been resolved.  Some of

18 them had.

19          The purpose of this e-mail was to determine

20 what needed to occur in order to have all 20 of those

21 complaints submitted as formal complaints to the

22 Department.

23      MR. VELKEI:  Q.  Okay.  And then going back up to

24 the top, the final chain from Ms. Rosen to you copying

25 Ms. Black and Ms. Hanson, a determination was made that
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 1 you didn't need to submit these individual complaints

 2 through the formal provider complaint process; isn't

 3 that correct?

 4      A.  Yes.

 5      Q.  So the reference to, "Don't need to come in as

 6 individual complaints using the SB 367 format," that

 7 reference refers to going through a process where you

 8 must first exhaust your appeals with the company before

 9 submitting a complaint; is that correct?

10      A.  No.  It was my understanding that that

11 referred to a specific form that would have needed to

12 be completed on top of the documentation that I had

13 already submitted.

14      Q.  One of the requirements under SB 367 for

15 submitting an individual provider complaint is that, in

16 fact, the physician had exhausted their appeal process

17 with the company, correct?

18      MR. STRUMWASSER:  Calls for a legal conclusion.

19      THE COURT:  If she knows.

20      THE WITNESS:  Yes.

21      MR. VELKEI:  Q.  And you were being told he didn't

22 have to do that with these individual members; isn't

23 that true?

24      A.  I was being told that the information that I

25 had already submitted was sufficient and thorough
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 1 enough to be able to submit as a formal complaint;

 2 there was nothing else I needed to do.

 3      Q.  That they didn't need to come in as individual

 4 complaints using the SB 367 format, correct?

 5      A.  Meaning the form that would go on top of the

 6 sufficient documentation that I had provided.

 7      Q.  The form that had certain requirements that

 8 had to be satisfied, otherwise the Department wouldn't

 9 have jurisdiction to review it, correct?

10      A.  I don't know.

11      Q.  You've never seen the form?

12      A.  I've seen the form.

13      Q.  In fact, the form specifically asks, "Have you

14 as a provider exhausted your appeals through the

15 company," correct?

16      A.  Yes.

17      Q.  So what Ms. Rosen is telling you is you don't

18 have to go through that process of filling out these

19 forms for the individual members that you've been

20 discussing?

21      A.  Correct.

22      Q.  And individual complaints were never filed on

23 behalf of those members, were they?

24      MR. STRUMWASSER:  No foundation.

25      THE COURT1:  If she knows.
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 1      THE WITNESS:  I don't know.

 2      MR. VELKEI:  Q.  Now, Ms. Rosen makes a statement

 3 to you, "I think we've finally gotten to the point

 4 where Tony agrees that these don't need to come in as

 5 individual complaints using the SB 367 format."

 6          Was there some period of time where

 7 Mr. Cignarale was not agreeable to waiving the

 8 requirements of SB 367?

 9      A.  I don't know.

10      Q.  You never discussed it with Ms. Rosen?

11      A.  No.

12      Q.  Did you have a conversation over the telephone

13 or in person discussing some of these issues?

14      MR. STRUMWASSER:  With whom?

15      MR. VELKEI:  Q.  With Ms. Rosen.

16      A.  No.

17      Q.  Never?

18      A.  No.

19      Q.  "They are working with PacifiCare and I think

20 he will incorporate these complaints into their work."

21 Do you have any idea who "they" is?

22      A.  No.  I would speculate that it's

23 Mr. Cignarale's department.

24      Q.  It would be the people that actually are

25 responsible for inputting and intaking complaints,
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 1 correct?

 2      A.  Again, I'm speculating, but that's what I

 3 would infer yes.

 4      Q.  That's what your understanding was?

 5      A.  Yes.

 6      Q.  And you weren't going through that process,

 7 correct?

 8      A.  I again felt -- I was asking for

 9 clarification.  Is there anything else that I need to

10 do in addition to the documentation that I had

11 provided?  Was there any missing information that I

12 needed to provide in order for these to be filed as

13 formal complaints?

14      Q.  You weren't going through the process that

15 they had in place for PacifiCare, correct?

16      A.  I didn't complete the form that was in place.

17      Q.  Just out of curiosity, there's a whole host of

18 folks from the Department that are involved in the

19 process of intaking consumer complaints.  Did you ever

20 speak to Ms. Nicoleta Smith?

21      A.  No, not that I recall.

22      Q.  Do you know who she is?

23      A.  No.

24      Q.  How about Mr. Robert Masters, do you know who

25 he is?
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 1      A.  No.

 2      Q.  Assuming you never spoke to him then, correct?

 3      A.  No, I don't know who that is.  Correct.

 4      Q.  So how about Mr. Steven Brunelle, did you ever

 5 speak to him?

 6      A.  No.

 7      Q.  Barbara Love, ever speak to her?

 8      A.  No.

 9      Q.  So you never actually dealt with the people in

10 the consumer affairs department that are responsible

11 for receiving complaints from providers, did you?

12      MR. STRUMWASSER:  You mean Consumer Services

13 Bureau?

14      THE COURT:  Correct?

15      MR. STRUMWASSER:  Is that the question?

16      THE COURT:  Yes.

17      THE WITNESS:  No.  I'd only spoken with or had a

18 chance to meet Mr. Cignarale.

19      MR. VELKEI:  Q.  So you just went through

20 Ms. Rosen with your concerns and complaints?

21      A.  Yes.

22      Q.  Took a process that was not consistent with

23 the procedures of the Department.

24      MR. STRUMWASSER:  Argumentative.

25      THE COURT:  Sustained.
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 1      MR. VELKEI:  Q.  "I think he will incorporate

 2 these complaints into their work," what is Ms. Rosen

 3 talking about?  Do you know?

 4      A.  I don't know.

 5      Q.  No idea?

 6      A.  No.

 7      Q.  Never shared that with you?

 8      A.  No.

 9      Q.  What about, "Let me see what I can do working

10 directly with him"?  What is she talking about doing,

11 working directly with him?  Do you know?

12      A.  I don't know.

13      Q.  No idea?

14      A.  No.

15      MR. VELKEI:  I'd like to introduce what has been

16 entered into evidence as 5413.  I recall your testimony

17 being -- and I just want to make sure I got it right --

18 that you inquired of the status of the investigation

19 but you never got an answer.  Is that your testimony?

20      A.  Yes.

21      MR. VELKEI:  This is just a copy of 5413.

22      THE COURT:  Thank you.

23      MR. VELKEI:  You're welcome.

24      THE WITNESS:  I'm ready.

25      MR. VELKEI:  Q.  Do you recognize 5413?
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 1      A.  Yes.

 2      Q.  You've seen that recently, Ms. Wetzel?

 3      A.  Yes.

 4      Q.  Now, Ms. Rosen is referencing a message that

 5 you left with her, correct?

 6      A.  Correct.

 7      Q.  And that message was inquiring about the

 8 status of the investigation, wasn't it, Ms. Wetzel?

 9      A.  Yes.

10      Q.  And you wanted an update?

11      A.  Yes.

12      Q.  And in fact Ms. Rosen gave you one, didn't

13 she?

14      A.  Not necessarily.  She said that they're

15 heading in a direction that we may be pleased with, but

16 she really didn't tell me what the actual status was,

17 what the details were behind that.

18      Q.  She said that the Department was still looking

19 into options, correct?

20      A.  Correct.

21      Q.  She disclosed that she was meeting with the UC

22 representatives in connection with the investigation,

23 correct?

24      A.  She did.

25      Q.  So she was giving you some update, wasn't she?
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 1      A.  It wasn't really an update of what -- the

 2 status of the investigation.  She did not share with me

 3 any details regarding the investigation.

 4      THE COURT:  Can you stop for one second?

 5      MR. VELKEI:  Sure.

 6      THE COURT:  I'm unclear as to what the words are

 7 at the first part of that last line on Page 00037.

 8      MR. VELKEI:  This is a CMA document, your Honor.

 9 I think it might be "went to meet."  That's what I

10 gathered from that.  I didn't really draw any

11 conclusions one way or the other.  Right?

12      THE COURT:  That is not correct.

13      MR. STRUMWASSER:  You're right.  It's not correct.

14      THE COURT:  I don't think that's what it says.

15      MR. VELKEI:  I don't know, to be honest with you.

16      THE COURT:  Okay.

17      MR. VELKEI:  Q.  So Ms. Rosen disclosed to you

18 that there were communications with the UCs in

19 connection with their investigation of PacifiCare,

20 correct?

21      A.  Correct.

22      Q.  So that certainly wasn't a public -- that

23 information wasn't public, was it?

24      A.  It was a bit of information I already knew.  I

25 knew that UC had gone to the Department with concerns
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 1 about PacifiCare/UnitedHealthcare.

 2      Q.  That information wasn't public at the time,

 3 was it, Ms. Wetzel, putting aside whether you knew it

 4 or not?

 5      MR. STRUMWASSER:  Objection, vague as to what

 6 "public" means.

 7      THE COURT:  I'll allow it.

 8      THE WITNESS:  I don't know.

 9      MR. VELKEI:  Q.  And how is it that you knew it?

10      MR. STRUMWASSER:  How is it -- what?

11      MR. VELKEI:  Q.  How is it that you knew that the

12 UCs were speaking to Ms. Rosen about their

13 investigation of PacifiCare?

14      A.  I knew the individual at the University of

15 California that had told me that he was talking to the

16 Department of Insurance regarding some of the same

17 concerns that we had.

18      Q.  And who was the individual that you were in

19 communication with about the PacifiCare investigation?

20      A.  To clarify, it wasn't about the investigation.

21 I knew that they had had -- that UC systems had had

22 discussions with the Department of insurance, had met

23 with them.

24      THE COURT:  So he's asking you who at UC.

25      THE WITNESS:  The name of the individual is
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 1 Mr. Noah Rosenberg.

 2      Q.  An attorney, correct?

 3      A.  Yes.

 4      Q.  An attorney that represents the UCs in their

 5 negotiation of contracts with PacifiCare and United;

 6 isn't that true, Ms. Wetzel?

 7      A.  It is, yes.

 8      Q.  That's about all he does for the UCs, correct?

 9      MR. STRUMWASSER:  Objection, irrelevant.

10      THE WITNESS:  I don't know.

11      THE COURT:  Well --

12      MR. VELKEI:  Q.  And Ms. Rosen told you, if we go

13 to the last line, "The more numbers racked up, the

14 better."  She used those terms with you, didn't she?

15      A.  Yes.

16      Q.  And she was talking about the number of

17 complaints by your members, correct?

18      A.  I don't know what she's referring to here.

19      Q.  She was telling you the more numbers racked

20 up, the easier it would be to bring an enforcement

21 action wasn't she, Ms. Wetzel?

22      A.  She's saying the more numbers racked up, the

23 better.

24      Q.  Please answer my question.

25          Can you read it back for the witness?
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 1          (Record read)

 2      MR. STRUMWASSER:  I'm going to object on the

 3 grounds of foundation and speculation.

 4      THE COURT:  If she knows.  It was written to her.

 5      THE WITNESS:  I don't know what she was referring

 6 to.

 7      MR. VELKEI:  Q.  I guess we'd have to ask Ms.

 8 Rosen that question?

 9      MR. STRUMWASSER:  Objection.

10      THE COURT:  Sustained.

11      MR. VELKEI:  Q.  Did you ever ask her?

12      A.  No.

13      Q.  You don't find that language a little

14 troubling, "The more numbers racked up, the better"?

15      MR. STRUMWASSER:  Objection, irrelevant.

16      THE COURT:  Sustained.

17      MR. VELKEI:  Q.  Did you have any understanding of

18 what those words meant when you received this e-mail?

19      A.  No, I didn't.  I didn't attach any importance

20 to it.  Certainly not something that I acted on.

21      Q.  Well, I mean, if you didn't understand what

22 she meant, it would be hard to act on it, wouldn't it,

23 Ms. Wetzel?

24      MR. STRUMWASSER:  Objection, argumentative.

25      THE COURT:  Sustained.
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 1      MR. VELKEI:  Q.  I want to put a pin in this

 2 thought that you put in this testimony that you never

 3 got updates on the status of the investigation.

 4          I guess your testimony is this e-mail doesn't

 5 in any way give you an update on the status of the

 6 investigation -- just so that the record's clear?

 7      A.  It only -- it doesn't give me details.  It

 8 only tells me that they are moving forward with the

 9 investigation.

10      Q.  Yes or no, Ms. Wetzel?

11      MR. STRUMWASSER:  I think that's an answer.

12      THE COURT:  Well, it would be better if you

13 answered yes or no and then --

14      MR. VELKEI:  Can you read the question back?

15          (Record read)

16      THE WITNESS:  No, it doesn't.

17      MR. VELKEI:  I'd like to mark as exhibit next in

18 order --

19      THE COURT:  5510.

20      MR. VELKEI:  Thank you, your Honor -- an e-mail

21 from Ms. Rosen to Ms. Wetzel dated May 22nd, 2007.

22      Q.  This goes to your assertion that you never

23 assisted Ms. Wetzel, you never --

24      THE COURT:  Excuse me.

25      MR. VELKEI:  Q.  -- Ms. Rosen, you never provided



16851

 1 the names of certain complainants from the CMA.

 2      THE COURT:  5510 is an e-mail with a top date of

 3 May 22, 2007.

 4          (Respondent's Exhibit 5510, CMA 00021

 5           marked for identification)

 6      THE WITNESS:  I need a moment to review this.

 7      MR. VELKEI:  Take your time, take as much time as

 8 you need.

 9      THE WITNESS:  I'm ready.

10      MR. VELKEI:  Q.  Okay.  Now I want to focus upon

11 the --

12          And Neil, if you can blow up the last e-mail

13 chain, the "This is curious" from Ms. Rosen.

14          So Ms. Rosen is asking you for information

15 with regard to United's practices with regard to these

16 payer lists, correct?

17      A.  Yes.

18      Q.  She's actually soliciting or requesting that

19 perhaps you can call and get this information for her;

20 isn't she?

21      A.  Yes.

22      MR. VELKEI:  Moving on, then.  Exhibit next in

23 order, your Honor, is an e-mail from Ms. Rosen to

24 Ms. Wetzel dated September 6th, 2007.

25      THE COURT:  All right.  5511 is an e-mail with a
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 1 top date of September 6th, 2007.

 2          (Respondent's Exhibit 5511, CMA 01795

 3           marked for identification)

 4      MR. VELKEI:  And, Neil, if you could blow up the

 5 first e-mail at the bottom.

 6          Let me know when you're done, Ms. Wetzel.

 7      THE WITNESS:  I'm ready.

 8      MR. VELKEI:  Q.  Do you recognize this document?

 9      A.  Yes.

10      Q.  E-mail correspondence between you and

11 Ms. Rosen?

12      A.  Yes.

13      Q.  Okay.  So you're asking for another update on

14 the State's investigation of UnitedHealthcare on

15 September 6th, 2007, aren't you?

16      A.  I am.

17      Q.  And Ms. Rosen -- if Neil can blow up the next

18 in order -- basically tells you that they're about to

19 start a market conduct examination of PacifiCare,

20 correct?

21      A.  Yes.

22      Q.  And suggests that you and she get together

23 sometime next week to speak directly; isn't that true?

24      A.  That's what it says, yes.

25      Q.  Right.  So in direct response to your request
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 1 for an update on the status of the investigation,

 2 Ms. Rosen suggests that you get together and speak

 3 directly the following week; isn't that true.

 4      MR. STRUMWASSER:  Your Honor, just -- the two of

 5 them move too quickly for me.  But the prior question

 6 about whether they are about to conduct a market

 7 conduct exam misstates the document.  It says, "We are

 8 conducting..."

 9      THE COURT:  All right.

10      MR. VELKEI:  All right.  Thank you so much for

11 that clarification, as always, Mr. Strumwasser.

12          So can you read the question?

13          (Record read)

14      THE WITNESS:  Yes.

15      MR. VELKEI:  Q.  Where did you meet?  Did you guys

16 meet?

17      A.  I don't believe we did, no.

18      Q.  Don't recall?

19      A.  I don't recall.

20      Q.  In October, you again came back to Ms. Rosen

21 and wanted to know details about where they stood on

22 the investigation, didn't you?

23      A.  I don't know.

24      Q.  Just out of curiosity --

25          Neil, if you can go back to the first e-mail.
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 1          Are you doing this all on your own, or are you

 2 just for the -- are you, unsolicited, making inquiries

 3 of the CDI with regard to the PacifiCare investigation?

 4      MR. STRUMWASSER:  Objection, vague as to "on your

 5 own" and "solicited" and irrelevant.

 6      MR. VELKEI:  I'm happy to rephrase, your Honor.

 7      THE COURT:  All right.

 8      MR. VELKEI:  Q.  Were you discussing the

 9 PacifiCare investigation with others at the CMA?

10      A.  Not at the time I issued this e-mail.  This is

11 an e-mail -- my curiosity, my interest, nobody else is

12 copied on the e-mail, so this was instigated by me.

13      Q.  Your interest as the person assigned within

14 the Center for Economic Services to dealing with issues

15 affecting PacifiCare and United, correct?

16      A.  Correct.

17      Q.  You, within the Center for Economic Services,

18 which is responsible for getting payers to address

19 concerns raised by your members, correct?

20      A.  Yes.

21      Q.  So you met again with Ms. Rosen in October of

22 2007; isn't that correct?

23      A.  I don't recall.

24      Q.  Why don't we show you what's been previously

25 marked and entered into evidence as Exhibit 5415.
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 1          Take your time, Ms. Wetzel.  Let me know when

 2 you're done with it.  I'm sure you've seen this before,

 3 perhaps even recently.

 4      MR. STRUMWASSER:  You know, that's really

 5 improper.

 6      THE COURT:  All right.  I'm going to strike that

 7 from the record.

 8      THE WITNESS:  I'm ready.

 9      MR. VELKEI:  One second, Ms. Wetzel.  Thank you.

10      Q.  Okay.  Do you recognize Exhibit 5415?

11      A.  Yes.

12      Q.  So you are meeting in person with Ms. Rosen at

13 this point in time, in October, late October of 2007?

14      A.  Yes.  I had taken our new general counsel,

15 Ms. Deborah Winegard -- it's W-I-N-E-G-A-R-D, Deborah,

16 D-E-B-O-R-A-H, to introduce her to the folks over at

17 the Department of Insurance as our new general counsel.

18      Q.  Another meet and greet?

19      A.  For Deborah to meet them.

20      Q.  More than just a meet and greet, wasn't it,

21 Ms. Wetzel?

22      A.  Well, it was also to follow up on the issues

23 that we had set forth about our concerns that we were

24 continuing to receive phone calls from physicians about

25 UnitedHealthcare/PacifiCare, yes.  We addressed those
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 1 issues.

 2      Q.  So you were checking on the status of the

 3 investigation, correct?

 4      A.  We brought up our concerns again with

 5 Ms. Rosen in that meeting about the escalated calls

 6 that we were receiving at the CMA.

 7      Q.  Is that a yes or no?

 8      A.  It's a yes.

 9      Q.  And in fact, what Ms. Rosen communicated to

10 you pleased you on behalf of the CMA, didn't it?

11      A.  I don't recall that it pleased me.

12      Q.  Well, "CMA is pleased that the Department of

13 Insurance is moving forth with the full investigation

14 of the issues we've brought to your attention."

15          So you asked for a status, and presumably,

16 Ms. Rosen or somebody else told you they were moving

17 forth with a full investigation of those issues,

18 correct?

19      A.  Yes.

20      Q.  And you made very clear that you were happy

21 about that?

22      A.  Yes.

23      Q.  Is it still your testimony, Ms. Wetzel, that

24 you never received updates from the Department with

25 regard to the status of the investigation?
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 1      A.  It is still my testimony that the only updates

 2 that I got were that the investigation was ongoing.  I

 3 was not told any details about the investigation, just

 4 that it was ongoing.

 5      Q.  So that's a yes?

 6      A.  Please can you --

 7      THE COURT:  Can you read the question.

 8          (Record read)

 9      THE WITNESS:  This constitutes a -- an update, so

10 I would have to say no.

11      MR. VELKEI:  Q.  Thank you.  All right.

12          Could we actually blow up now -- if we can go

13 down to, "Our expectation is that DOI investigate..."

14          I was struck by your choice of words,

15 Ms. Wetzel.  You said to Ms. Rosen and Mr. Link, "Our

16 expectation is that DOI investigate and validate that

17 UnitedHealthcare has violated various unfair payment

18 and contracting practices and that they have not

19 complied with the undertakings agreed to as part of

20 United/PacifiCare merger."  Those were your words,

21 correct?

22      A.  Yes.

23      Q.  What was that expectation based upon?

24      A.  I felt very strongly and I still do that it

25 was the regulatory -- the statutory requirement that
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 1 the Department of Insurance follow up on all complaints

 2 that are submitted to the Department.

 3      Q.  And you expected that they would do so,

 4 correct?

 5      A.  Yes.

 6      Q.  To validate that United has violated various

 7 unfair payment and contracting practices; isn't that

 8 correct?

 9      MR. STRUMWASSER:  Objection, it mischaracterizes

10 the document.  It says "that DOI investigate and

11 validate" was their expectation.  It wasn't

12 "investigate to validate."  There's a difference.  It's

13 an expectation that they would investigate and that the

14 investigation would lead to validation.  That's an

15 "and" rather than a "to.  "

16      THE COURT:  All right.

17      MR. VELKEI:  I'd like the witness's answer, your

18 Honor.  I mean --

19      THE COURT:  It says "DOI investigate and

20 validate."

21      MR. VELKEI:  All right.

22      Q.  UnitedHealthcare, you referring to PacifiCare

23 there?

24      A.  UnitedHealthcare and PacifiCare.

25      Q.  So "yes," you are referring to PacifiCare
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 1 there?

 2      A.  Yes.

 3      Q.  And you understood, did you not, that just a

 4 week and a half later, the Department was going to

 5 issue a report against PacifiCare claiming 130,000

 6 alleged violations of the law?

 7      A.  No, I was not aware of that.

 8      Q.  Never came up in the conversation?

 9      A.  No.

10      Q.  Are you positive about that?

11      MR. STRUMWASSER:  Objection, argumentative.

12      THE COURT:  Sustained.

13      MR. VELKEI:  Q.  Then you went further, correct,

14 and you made clear that they expected -- that you

15 expected or request that the Department take an

16 enforcement action against UnitedHealthcare, including

17 the assessment of fees and penalties, right?

18      THE WITNESS:  Yes.

19      MR. STRUMWASSER:  Is that a question?

20      THE COURT:  She went on to say that.  I guess

21 that's the question.

22      MR. VELKEI:  Q.  I found it interesting your

23 reference to the undertakings, that Pacific- -- "they,"

24 I assume you're talking about PacifiCare at this point?

25 You understood at this point that UnitedHealthcare was
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 1 not the subject of an investigation for enforcement

 2 action, correct?

 3      MR. STRUMWASSER:  Compound.

 4      THE COURT:  All right.  Sustained.

 5          Start over.

 6      MR. VELKEI:  Q.  You understood that

 7 UnitedHealthcare was not the subject of an enforcement

 8 action at this time, correct?

 9      A.  I did not know that at the time.

10      Q.  Ms. Rosen shared with the CMA that in fact the

11 Department had agreed to settle the same issues with

12 UnitedHealthcare pursuant to a multi-state agreement;

13 isn't that true?

14      MR. STRUMWASSER:  Objection, vague as to time.

15      THE COURT:  All right.  Before this?

16      MR. VELKEI:  Yes

17      THE COURT:  All right.

18      MR. STRUMWASSER:  So the question is, before this

19 e-mail --

20      THE COURT:  Yes.

21      MR. STRUMWASSER:  -- is the date, did she know?

22      THE WITNESS:  I don't recall.

23      MR. VELKEI:  Q.  Don't know either way?

24      A.  Don't know.

25      Q.  So let's talk about how -- and I'm going to
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 1 say PacifiCare because that was the only one that was

 2 subject to an enforcement action at this point in time;

 3 would you agree with me?

 4      A.  Yes.

 5      Q.  So talking about PacifiCare, how did

 6 PacifiCare violate -- I want to get that language right

 7 so we don't get an objection from Mr. Strumwasser.

 8          How did PacifiCare not comply with the

 9 undertakings?  What are you referring to there?  What

10 did they do that did not comply with the undertakings?

11      MR. STRUMWASSER:  Actually, I do think that, in

12 the context of that question, to separate out

13 PacifiCare from United is misleading and

14 mischaracterizes the evidence.

15          The undertakings were jointly made.  We have

16 lots of evidence that many of the undertakings were

17 carried out by United employees on behalf of

18 PacifiCare.  So I think the question is misleading and

19 misstates the evidence.

20      MR. KENT:  Can we stop with the speaking

21 objections?  This is outrageous.

22      MR. VELKEI:  Your Honor, we do not do this ever.

23 I remember last time Mr. Strumwasser said I couldn't

24 even object.  I don't do speaking objections.  This is

25 really.
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 1      THE COURT:  Stop, gentlemen.  I don't really

 2 appreciate it.

 3          I think the issue is whether or not the "they"

 4 is referring to --

 5      MR. VELKEI:  I can break it down, your Honor.  I'm

 6 happy to.

 7      THE COURT:  All right.

 8      MR. VELKEI:  Q.  So, Ms. Wetzel, did you think

 9 PacifiCare did not comply with the undertakings?

10      A.  It was my belief at the time that

11 United/PacifiCare did not comply with the undertakings

12 and that they had violated various unfair payment

13 practices.

14      Q.  So you're not making the distinction at this

15 point in time between United and PacifiCare when you

16 say they failed to comply with the undertakings?

17      A.  No.

18      Q.  So this is just based on the upon your

19 understanding as opposed to personal knowledge, this

20 statement in the document?

21      MR. STRUMWASSER:  Objection, I don't know what

22 that distinction is.

23      THE COURT:  I'm sorry?

24      MR. VELKEI:  Between understanding and personal

25 knowledge?
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 1      MR. STRUMWASSER:  Yes.

 2      MR. VELKEI:  You don't know the distinction

 3 between that?  I'm just trying to get at --

 4      Q.  Let's try again.  So what was this

 5 understanding of yours based upon, Ms. Wetzel, that

 6 United and PacifiCare had not complied with the

 7 undertakings?

 8      A.  I have a limited knowledge of what the

 9 undertakings included.  What I do know it included was

10 the requirement that both organizations have the

11 administrative capacity in order to be able to handle a

12 merger of that size.

13      Q.  If I were to put the undertakings in front of

14 you, would you be able to point that out in the

15 document?

16      A.  No.

17      Q.  Have you ever even looked at the undertakings,

18 Ms. Wetzel?

19      A.  No.

20      Q.  So you just made this statement without really

21 having any basis or knowledge about what the

22 undertakings say or what specific provisions were

23 violated; isn't that true?

24      MR. STRUMWASSER:  Objection, argumentative.

25      THE COURT:  I'll allow it.



16864

 1      THE WITNESS:  It was my understanding at the time

 2 that the undertakings included the requirement for

 3 administrative -- that there be adequate administrative

 4 capacity to handle the merger.

 5          (Record read)

 6      THE WITNESS:  Yes, with regards to the

 7 undertakings.

 8      MR. VELKEI:  Q.  So who told you to say that?  Did

 9 somebody tell you to say that?

10      A.  No.

11      Q.  You just came up with that on your own?

12      A.  As I -- yes.

13      Q.  Had you ever heard it said by the CMA that we

14 weren't complying with the undertakings, somebody at

15 the CMA, anybody at the CMA?

16      A.  My limited understanding of the undertakings

17 came from our Legal Center.

18      Q.  Came from your Legal Center?

19      A.  Our Legal Center.

20      Q.  Ms. Hanson?

21      A.  Well, at this time was Ms. Winegard.  So

22 Ms. Hanson and Ms. Winegard, they're the ones who had

23 reviewed the undertakings.  It was my understanding

24 from them, as I testified before, that it included the

25 administrative capacity component.
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 1      Q.  What did Ms. Rosen think about your statement

 2 that PacifiCare/United had not complied with the

 3 undertakings?

 4      MR. STRUMWASSER:  Assumes facts not in evidence.

 5      THE COURT:  Sustained.

 6      MR. VELKEI:  Q.  Did Ms. Rosen say anything in

 7 response to this very serious statement that we did not

 8 comply with the undertakings?

 9      A.  I don't think she responded to it in her

10 response back to me.

11      Q.  Did Ms. Rosen ever discuss the undertakings

12 with you?

13      A.  No.

14      Q.  And what was your understanding of what the

15 significance of those undertakings was?

16      MR. STRUMWASSER:  Irrelevant.

17      THE COURT:  I'm sorry?

18      MR. VELKEI:  Irrelevant?

19      THE COURT:  Could you read the question back.

20          (Record read)

21      MR. VELKEI:  That goes to one of our defenses.  If

22 she made the assertion in the context particularly of

23 saying, "Going forth with an enforcement action," I'd

24 like to know what her understanding of what the

25 significance of those undertakings was.
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 1      THE COURT:  What's the relevancy of her

 2 understanding?  Sustained.

 3      MR. VELKEI:  I'll note for the record I have not

 4 yet gotten an answer from anybody from the Department

 5 or Department-friendly witnesses about the relevance of

 6 the undertakings.  And part of the reason why we need

 7 Ms. Rosen on the stand is to answer those questions.

 8      THE COURT:  Well, you were going to give me

 9 that --

10      MR. VELKEI:  We're filing today, your Honor.

11      THE COURT:  Okay.

12      MR. VELKEI:  Q.  So we know that Deborah is

13 Deborah Winegard, who was your boss at the time and the

14 general counsel.  You made reference to David Link

15 several times.  So if I understand correctly, you met

16 with Mr. Link the first time you met with Ms. Rosen

17 back in the fall of 2006?

18      A.  Yes.

19      Q.  Now, Mr. Link is the legislative director of

20 the Department, correct?

21      A.  Yes.

22      Q.  He didn't have anything to do with market

23 conduct examinations, right?

24      A.  I don't know.

25      Q.  What was your understanding of Mr. Link's role
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 1 within the organization?

 2      A.  That he was a senior executive with the

 3 Department of Insurance.

 4      Q.  In charge of legislative affairs, correct?

 5      A.  I knew that was his title, yes.

 6      Q.  What is legislative affairs?  What does that

 7 mean to you?

 8      MR. STRUMWASSER:  You know, irrelevant.

 9      MR. VELKEI:  This goes to this was a political

10 process exercise of undue influence, that CMA was

11 basically using Mr. Link as the ability to force an

12 enforcement action.

13      THE COURT:  Okay.  Would you reread the question.

14          (Record read)

15      THE COURT:  I'll allow it.

16      THE WITNESS:  I don't know.

17      MR. VELKEI:  Q.  Now, the significance of

18 Mr. Link -- I want to stay on that topic.  When the CMA

19 formally requested an investigation of PacifiCare, that

20 letter was addressed to Mr. Link, the legislative

21 director, not Ms. Rosen; isn't that true?

22      A.  Yes.

23      Q.  And up until that period of time, you had been

24 dealing with Ms. Rosen on these issues, hadn't you?

25      A.  Yes.
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 1      Q.  And in fact, you have addressed a letter to

 2 Ms. Rosen, articulating in February 2007 some of the

 3 concerns that the CMA had, right?

 4      A.  I did.

 5      Q.  So how is it that the formal request for an

 6 investigation was directed to Mr. Link and not

 7 Ms. Rosen?

 8      A.  I don't know.  I did author that letter.  I

 9 wasn't a signatory to that letter.  I was copied on it.

10      Q.  What is your understanding of why it was

11 directed to Mr. Link and not Ms. Rosen?

12      A.  I didn't have an understanding.  It never

13 occurred to me to question that.

14      Q.  You didn't tell your boss, "Ms. Rosen is the

15 person I've been dealing with on these issues.  Perhaps

16 we should send it to her instead of Mr. Link"?

17      A.  No, I was not involved in the drafting and the

18 sending of that letter.

19      Q.  Who was involved in the drafting and sending

20 of that letter?

21      A.  The letter was drafted by Catherine Hanson,

22 who was our general counsel at that time, and signed by

23 Catherine and Joe Dunn, who was our CEO and executive

24 vice president.

25      Q.  So let me take you back to -- so the letter,
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 1 if I understand correctly, was the senior-most

 2 executive in charge of all of these various centers,

 3 correct?

 4      A.  Yes.

 5      Q.  He was the one who decided to send the letter

 6 to Mr. Link; is that true?

 7      A.  No.  I believe it was Catherine Hanson that

 8 drafted the letter.  It was signed off -- two

 9 signatures, both Catherine Hanson and Mr. Dunn.

10      Q.  And your testimony is you have no idea why

11 Ms. Hanson selected Mr. Link, the legislative director,

12 instead of somebody who actually has some oversight of

13 investigations and market conduct exams?

14      A.  I don't know.

15      Q.  Why don't I put a copy of that document in

16 front of you.  Give me one moment.

17          This has previously been entered into evidence

18 as Exhibit 165.

19      A.  Okay.

20      Q.  All right.  You recognize this, of course,

21 right?

22      A.  Yes, I do.

23      Q.  Now, Mr. Poizner, Commissioner Poizner, was

24 the first person that was copied on this letter.

25          Neil, if you could turn to the last page.
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 1          Correct?

 2      A.  Yes.

 3      Q.  I'd asked you before whether there had ever

 4 been any communications of which you were aware with

 5 Commissioner Poizner with regard to the PacifiCare

 6 investigation.  And I believe your answer was "no."

 7          Does this refresh your recollection that there

 8 was at least one communication involving Commissioner

 9 Poizner in a request for an investigation?

10      MR. STRUMWASSER:  Objection, mischaracterizes her

11 former testimony.  The prior testimony was whether she

12 had any communications with Mr. Poizner.

13      MR. VELKEI:  That's not true.

14      THE COURT:  I don't remember what it was.

15      MR. VELKEI:  Could you read the question back,

16 please?

17          (Record read)

18      THE COURT:  I don't remember whether it was about

19 her or not.

20      MR. STRUMWASSER:  I asked a variety of iterations

21 of that question.  I very clearly said, "Were you aware

22 of any communications?"

23      MR. STRUMWASSER:  I wouldn't make a deal about it,

24 except that the question is a "does it refresh your

25 recollection."  And I don't think there is a prior
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 1 recollection.

 2      MR. VELKEI:  Q.  So do you recall there being

 3 communications with Commissioner Poizner about the

 4 investigation of PacifiCare, by your organization, the

 5 CMA?

 6      A.  No.

 7      Q.  We got at least one, right, Ms. Wetzel?

 8      A.  I see that on there, that he's copied, yes.

 9      Q.  Are you aware of any others?

10      A.  No.

11      Q.  It's certainly possible, would it not be, that

12 you may not be privy to conversations that others at

13 CMA may have had with Commissioner Poizner?

14      MR. STRUMWASSER:  Speculation, no foundation.

15      MR. VELKEI:  That's my point of the question.

16      THE COURT:  Okay.  Could you read it, please?

17          (Record read)

18      THE COURT:  I'll allow it.

19      THE WITNESS:  Yes.

20      MR. VELKEI:  I just have about five or ten more

21 minutes of questions, if we can go -- if it goes over a

22 little late, I'll be done.  We're almost at a breaking

23 point, your Honor.

24      THE COURT:  You mean "done," you'll be done done?

25      MR. VELKEI:  No, done before lunch.  There's
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 1 like -- I have about eight or nine more questions.  So

 2 we may go over just by a few minutes.

 3      THE COURT:  Okay.

 4      MR. STRUMWASSER:  Okay.

 5      MR. VELKEI:  Q.  Okay.  So the letter is sent to

 6 Mr. Link, if we could go to the first page, the

 7 legislative director.  And then it's Mr. Link who

 8 responds and says they're going to undertake an

 9 investigation, right?

10      A.  Yes, I believe it was.

11      Q.  Not anybody that had any oversight over

12 investigations or market conduct exams, correct.

13      MR. STRUMWASSER:  Objection, no foundation,

14 assumes facts not in evidence.

15      THE COURT:  Sustained.

16      MR. VELKEI:  Q.  Any idea why Mr. Link was

17 responding on behalf of the Department of Insurance

18 with regard to beginning and commencing an

19 investigation against PacifiCare?

20      MR. STRUMWASSER:  No foundation.

21      THE COURT:  Sustained.

22      MR. VELKEI:  The question is does she have any

23 idea.  If she doesn't, she should say, "No, I don't

24 have any idea."

25      THE COURT:  Sustained.  How could she have any
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 1 idea?

 2      MR. VELKEI:  Okay.  All right.

 3      Q.  Did you ever on any occasion -- let's go all

 4 the way to the present.  Have you ever met with Joel

 5 Laucher?

 6      A.  No.

 7      Q.  Deputy Commissioner -- were you aware that

 8 Mr. Laucher at the time, in 2006-2007, was the Deputy

 9 Commissioner in charge of -- well, he was in charge of

10 market conduct examinations?

11      A.  No.

12      Q.  Never met with him?

13      A.  No.

14      Q.  Never talked to him?

15      A.  No.

16      Q.  Never sent him an e-mail?

17      A.  No.

18      Q.  Never received an e-mail from him?

19      A.  No.

20      Q.  How about Mr. Dixon?  Did you ever talk to

21 Mr. Dixon?

22      A.  I don't know who that is, no.

23      Q.  No idea.  So Ms. David, Towanda David, the

24 supervising compliance officer on examinations, did you

25 ever speak with her?
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 1      A.  No.

 2      Q.  Do you know who she is?

 3      A.  No I don't.

 4      Q.  How about Ms. Vandepas, do you know who she

 5 is?

 6      A.  No.

 7      Q.  Fair to say you never communicated with her,

 8 correct?

 9      A.  Yeah, I don't know who she is.

10      Q.  Nicoleta Smith, do you know who she is?

11      MR. STRUMWASSER:  Asked and answered.

12      THE COURT:  Sustained.

13      MR. VELKEI:  Time for a lunch break, your Honor.

14      THE COURT:  Okay.

15          (Whereupon, the luncheon recess was taken

16           at 11:57 o'clock a.m.)

17

18

19

20

21

22

23

24

25
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 1                     AFTERNOON SESSION

 2                         ---o0o---

 3          (Whereupon, the appearance of all

 4           parties having been duly noted for

 5           the record, and with the addition

 6           of Ms. Evans, the proceedings

 7           resumed at 1:39 o'clock p.m.)

 8      THE COURT:  Okay, we'll go back on the record.

 9      MR. VELKEI:  Your Honor, I just wanted to -- may

10 as well get it done first.

11          I wanted to explain part of the confusion of

12 the complaint log from CMA.  It does appear that there

13 were two logs, one that we've been discussing with the

14 witness that went through July 30th, 2009 and then a

15 separate log that began August 1st, 2009 through

16 December 8th, 2010.

17          And as I understand it, they want to make sure

18 we get a stipulation on the record.  That second log,

19 which is at Bates Nos. 2914 through 2917, represents

20 any complaints, inquiries, or otherwise, calls received

21 related to PacifiCare from the period August 1st, 2009

22 through December 8th, 2010.

23      THE COURT:  Is that correct?

24      MR. DO:  I'm not sure -- okay.  Let me -- the

25 database -- the requests or the order from the Court
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 1 was to produce complaint log or items on a complaint

 2 log that relate to PacifiCare.

 3          And because we have two databases -- one was

 4 retired and is no longer in use -- we had to search

 5 into the second -- the current database to cover the

 6 time range.  So that's what I'm representing to the

 7 Court.

 8      MR. VELKEI:  I'm not sure what's inconsistent with

 9 what I just said.

10      THE COURT:  What are you unsure of that you might

11 not have produced?

12      MR. DO:  Well, Mr. Velkei asked for me to

13 stipulate to a fact that the database contains calls,

14 inquiries, and everything that might be recorded, which

15 is not what -- that's not accurate.

16      THE COURT:  What does the database include?

17      MR. VELKEI:  It's a complaint log.

18      THE COURT:  Okay.  Just like the other one we

19 have?

20      MR. VELKEI:  Yes, it is.

21      THE COURT:  Okay.  But there may be things --

22      MR. DO:  There may be calls that do not appear in

23 that database.  And Mr. Velkei wanted me to represent

24 that there would be.

25      MR. VELKEI:  I thought we had agreements.  Maybe
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 1 Ms. Evans needs to get a -- is there a suggestion that

 2 there's a log somewhere that has something other than

 3 complaints?

 4      THE COURT:  No.  I think the suggestion is there

 5 are calls that have come in that are other than

 6 complaints.

 7          Is that correct?

 8      MR. DO:  That's correct.

 9      MR. GEE:  And also there --

10      MR. VELKEI:  But that would be reflected to the

11 extent they came in on the second log?

12      MR. STRUMWASSER:  The first versus the second is

13 just a time difference.

14      MR. VELKEI:  Right.

15      MR. STRUMWASSER:  My understanding, the

16 reservation is that he's not warranting that every call

17 that came in got logged.

18      THE COURT:  Right.

19      MR. GEE:  Also, these were PacifiCare PPO

20 complaints in the complaint log, not just anything

21 PacifiCare, as Mr. Velkei had said.

22      MR. VELKEI:  So let me make sure I understand and

23 clarify that this second log that was produced, Bates

24 numbers 2914 through 2917 reflects any complaints or

25 inquiries that were received by the CMA that were
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 1 recorded in some database for the period August 1st,

 2 2009 through December 8th, 2010.

 3      THE COURT:  Concerning PacifiCare.

 4      MR. VELKEI:  Concerning PacifiCare PPO; is that

 5 correct?

 6      THE COURT:  Yes.

 7      MR. VELKEI:  Okay.

 8      THE COURT:  What is this one?

 9      MR. VELKEI:  This is the same one we were talking

10 about before.  Exhibit 5415 your Honor.

11      THE COURT:  5415?

12      MR. VELKEI:  Yes.

13        DIRECT EXAMINATION BY MR. VELKEI (resumed)

14      MR. VELKEI:  Q.  Welcome back, Ms. Wetzel.

15      A.  Thank you.

16      Q.  I failed to ask you, the statement, "We'll

17 rework our wish list," did you in fact do that?

18      A.  No.

19      Q.  So what happened?  Did you ever follow up with

20 Ms. Rosen on this particular issue?

21      A.  No, there was no follow up.

22      Q.  So you let stand what was articulated on

23 Page 2 of this document?

24      A.  Yes.

25      Q.  All right.  How did you and Ms. -- you've
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 1 testified several times, I believe, that Ms. Black was

 2 also a responsible associate director for PacifiCare

 3 United issues; is that correct?

 4      A.  Yes.

 5      Q.  Did you and Ms. Black coordinate amongst

 6 yourselves about issues as they arose?

 7      A.  Yes, we frequently communicated about issues

 8 and coordinated with each other.

 9      Q.  Is it also true with regard to the PacifiCare

10 prosecution?

11      A.  We didn't really talk about the PacifiCare

12 prosecution because we didn't know what was ongoing.

13 What we were concerned with was the complaints that we

14 were receiving from our physicians and getting those

15 complaints resolved.

16      Q.  So are we back to your position -- we're back

17 to your position that you didn't know the status of the

18 investigation or the enforcement action as it

19 proceeded?  Is that your testimony?

20      A.  Yes, that's my testimony.

21      Q.  Don't want to change that?

22      A.  No, that's my testimony.

23      MR. VELKEI:  I'm going to introduce as exhibit

24 next in order --

25      THE COURT:  5512.
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 1      MR. VELKEI:  Thank you, your Honor.  An e-mail

 2 from Ms. Black to Mr. Strumwasser and Mr. Do dated May

 3 21st, 2010.

 4          (Respondent's Exhibit 5512, CMA 01888

 5           marked for identification)

 6      MR. VELKEI:  If you could just blow up the first

 7 part of this.

 8      THE COURT:  5512 is an e-mail with a top date of

 9 May 21st, 2010.

10      THE WITNESS:  I'm ready.

11      MR. VELKEI:  Q.  Okay.  I want to focus your

12 attention -- I guess we should start, "On Wednesday, we

13 filed the second supplemental accusation and statement

14 of position.  As you'll see from the latter, the

15 Department is now charging PacifiCare with 992,936

16 violations."

17          Fair to say this is an example of CDI updating

18 the CMA in terms of the status of the PacifiCare

19 prosecution?

20      A.  This is the first time I've seen this e-mail.

21 I wasn't copied on this.

22      Q.  Could you please answer my question.

23          Could you read back the question for the

24 witness?

25          (Record read)



16881

 1      THE WITNESS:  Yes, it's an update that they had

 2 found additional violations.  But again, there are no

 3 details that are included here on what violations were

 4 uncovered.

 5      MR. VELKEI:  Thank you for that "yes," ma'am.

 6      THE COURT:  Okay.  You know what?  I've been

 7 thinking about it, Mr. Velkei, please don't.  And I'm

 8 going to ask the witness to do the same thing.  It's

 9 just a question.  You don't need to guess.  It's just

10 an answer.

11      MR. VELKEI:  Understood.  Thanks, your Honor.

12 Sorry for that.

13      Q.  If we could go then to the next e-mail

14 communication.  Have you seen the second supplemental

15 accusation?

16      A.  No.

17      Q.  Did you ever receive complaints from your CMA

18 members about disclosures in the EOBs or EOPs?

19      A.  Yes.

20      Q.  And what were the nature of those complaints

21 regarding PacifiCare?  And this is specific to

22 PacifiCare.

23      A.  The concerns were there were no disclosures.

24 Frequently, when the EOB would come back to the

25 physician office, there were no disclosures in terms of
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 1 how to file an appeal, that the physician had the right

 2 to go to the appropriate regulator if they felt that

 3 their issues weren't being addressed by the payer.

 4      Q.  So your recollection as you sit here today is

 5 there were specific providers, members of the CMA, that

 6 complained that the disclosures in the EOP were

 7 inadequate?

 8      A.  We do get calls about -- yes.

 9      Q.  And to the extent that those actually were

10 received by the CMA, those would be reflected in the

11 complaint log that we've been talking about, correct?

12      A.  Yes.

13      Q.  So if I can't find a reference to that in the

14 complaint log, is it fair to infer that perhaps those

15 complaints were with regard to some other payer?

16      A.  Yes.

17      Q.  Okay.  Looking at the e-mail from Ms. Black,

18 "Wow," exclamation, "Looks like you uncovered a gold

19 mine of additional violations."

20          Did Ms. -- what's your understanding, if at

21 all, of what Ms. Black meant by "gold mine of

22 additional violations"?

23      MR. STRUMWASSER:  No foundation.

24      THE COURT:  I'm going to sustain that.

25          She wasn't on the e-mail list.  Trying to
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 1 guess what -- there would be no reason that she would

 2 have any special knowledge about what that meant.  I'm

 3 going to sustain the objection.

 4      MR. VELKEI:  I'm just asking whether she has any

 5 knowledge, your Honor.  If she doesn't have any, I

 6 mean --

 7      THE COURT:  There's really no way in reason that

 8 she could have special knowledge of that.

 9      MR. VELKEI:  Other than the fact that she -- she

10 does work with Ms. Black, and they're colleagues, with

11 regard to these issues.  The question is does she have

12 an understanding.  If she doesn't, she doesn't.

13      THE COURT:  Do you have any special knowledge or

14 understanding of that particular statement?

15      THE WITNESS:  No, I don't.

16      THE COURT:  Okay.

17      MR. VELKEI:  Q.  Ms. Black ever share that e-mail

18 with you?

19      MR. STRUMWASSER:  Asked and answered.

20      THE COURT:  Well, I don't think you did answer.

21 I'll allow it.

22      THE WITNESS:  No.

23      MR. VELKEI:  Q.  Okay.  So have you ever heard of

24 a gentleman by the name of Andrew Lamar?

25      A.  Yes.



16884

 1      Q.  Who is Andrew Lamar?

 2      A.  Andrew Lamar was -- he is no longer with the

 3 organization, but he was -- I believe his title was

 4 director of communications -- I'm sorry director of

 5 media relations.  I'm not clear on his exact title, but

 6 he worked in our marketing and communications center.

 7      Q.  And I'm not holding you to this title -- as

 8 director of marketing communications, or media

 9 relations.  What was his responsibility within the

10 organization?

11      A.  My understanding of his responsibility is, in

12 working in communications department, was he looked

13 over materials that were released to the press as well

14 as he worked with various reporters that had questions

15 of CMA policy.

16      Q.  So he was authorized to speak on the behalf of

17 the CMA with regard to press inquiries certainly during

18 the time he was employed there?

19      A.  He was one of our spokespersons, yes.

20      MR. VELKEI:  I'd like to show you as exhibit next

21 in order an article dated September 25th, 2010 in the

22 Star Tribune titled -- the article is, "Old problems

23 still haunt a UnitedHealth subsidiary."

24      THE COURT:  This is 5513.

25      MR. VELKEI:  Thank you, your Honor.
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 1          Feel free to read the article if you like.

 2 I'm actually going to direct your attention to the

 3 statements attributed to Mr. Lamar in that article on

 4 the second page.

 5          And Neil, if you could turn to the second

 6 page.

 7          (Respondent's Exhibit 5513 marked

 8           for identification)

 9      MR. VELKEI:  Q.  So let me know when you're done,

10 Ms. Wetzel.

11      A.  I'm ready.

12      Q.  Mr. Lamar makes a statement in response to

13 questions by the reporter who wrote this article, "We

14 had a lot of major headaches and a lot of payment

15 problems with UnitedHealth.  Once this came to light,

16 things have changed.  We haven't really had any

17 complaints for a couple of years."

18          Now, I want to focus on the statement, "We

19 haven't really had any complaints for a couple of

20 years."  Do you agree with that statement?

21      A.  No.

22      Q.  Were you aware that this statement was issued?

23      MR. STRUMWASSER:  At the time of the --

24      MR. VELKEI:  At the time the article was released.

25      MR. STRUMWASSER:  "Statement issued" is I think
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 1 misleading here.  There is no evidence that the CMA

 2 issued a statement.

 3          I mean a statement to be putting out a press

 4 release, issuing a statement.

 5      MR. VELKEI:  How would you like me to ask the

 6 question, Mr. Strumwasser?

 7      THE COURT:  I'm going to allow the question.

 8      MR. VELKEI:  Could you read the question back to

 9 the witness?

10          (Record read)

11      THE WITNESS:  No.

12      MR. VELKEI:  Q.  So you say you disagree with the

13 statement, "We really haven't had any complaints for a

14 couple of years."  I want to focus on PacifiCare.  Do

15 you disagree with this statement as it relates to

16 PacifiCare?

17      A.  No.  I don't disagree with that statement, and

18 that's merely because PacifiCare was in the process of

19 unwinding their business in California.  There were

20 very few covered lives.  They started to transition out

21 of the state.  So it wouldn't be unusual that we would

22 see a lower number of complaints about PacifiCare.

23      Q.  So we'll break that down.  So you don't

24 disagree with the statement, "We haven't really had any

25 complaints for a couple of years," as to PacifiCare,
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 1 correct?

 2      A.  I'm sorry.  You lost me.  Can you repeat that.

 3      Q.  Just to break down your answer, the statement,

 4 "We haven't really had any complaints for a couple of

 5 years" as it relates to PacifiCare, you agree with?

 6      A.  No, I don't agree with it.  Now that I'm -- I

 7 misspoke earlier.

 8          Now that I'm looking back at it, when -- his

 9 statement that "we haven't had any complaints" is

10 absolutely not true.  We did receive complaints, both

11 UnitedHealthcare and PacifiCare.

12      Q.  Focused on PacifiCare, Ms. Wetzel.

13      A.  As I just stated, we received complaints about

14 PacifiCare.

15      MR. VELKEI:  So I'm going to introduce as exhibit

16 next in order the complaint log for the period August

17 1st, 2009 through December 8th, 2010.

18      THE COURT:  All right, 5514.

19          (Respondent's Exhibit 5514, CMA 02914

20           marked for identification)

21      THE COURT:  This is log for the two items?

22      MR. VELKEI:  Well, this is the log for the period

23 August 1st, 2009 through December 8th, 2010, which

24 contains two items.

25      THE COURT:  Okay.
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 1      MR. VELKEI:  Q.  Do you see that?

 2      A.  I do.

 3      Q.  How many complaints are reflected on the CMA

 4 log for the period August 1st, 2009 through December

 5 8th, 2010?

 6      A.  I see two.

 7      Q.  Now let's read.  One of those appears to be a

 8 question about the DOI PacifiCare prosecution.  Do you

 9 consider that to be a complaint, Ms. Wetzel?

10      A.  Yes, it could very well have been.

11      Q.  Could very well have been, meaning you don't

12 know one way or the other?

13      A.  Based on the information -- I didn't take the

14 call.  Based on the information that is here, I don't

15 know whether or not that represented a specific

16 complaint or not.

17      Q.  Meaning you don't know one way or the other,

18 correct?

19      A.  Yes.

20      Q.  So as far as you can tell, there is one,

21 possibly two complaints for the entire period August

22 1st, 2009 through December 8th, 2010; is that correct?

23      A.  Correct, yes.

24      Q.  So what are you basing your statement on that

25 you don't agree that there haven't really been any
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 1 complaints for a couple of years?

 2      MR. STRUMWASSER:  First of all, it's

 3 argumentative.  And second of all, the statement from

 4 the press release refers to "a couple of years," and

 5 the exhibit refers to a much shorter period.

 6      MR. VELKEI:  Right.

 7      Q.  So the question is, what are you basing your

 8 statement that you don't agree that there haven't any

 9 complaints for a couple of years?

10      THE COURT:  I'll allow it.

11      THE WITNESS:  I'm basing my statement on my

12 recollection that we did continue to receive

13 complaints.

14      MR. VELKEI:  Q.  Fair to say, based upon the CMA's

15 own log, at most, there were two complaints for the

16 period August 1st, 2009 through December 8th, 2010,

17 correct?

18      A.  Correct.

19      Q.  So if there are any other "complaints," in

20 quotations, those would be captured in the other log

21 that we've been talking about, correct?

22      A.  Yes.

23      Q.  Have you had an opportunity to look through

24 that log carefully?

25      A.  I've glanced at it.  I've not gone through
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 1 every item.

 2      Q.  So, no, you haven't looked at it carefully?

 3      A.  No.

 4      Q.  So you really have no basis, sitting here

 5 today, to know for certain whether there in fact have

 6 been a number of complaints over the last couple of

 7 years involving PacifiCare?

 8      MR. STRUMWASSER:  First of all, it's asked and

 9 answered.  Second, it's argumentative.

10      THE COURT:  Let's move on, Mr. Velkei.

11      MR. VELKEI:  Q.  How many escalated issues have

12 there been involving PacifiCare over the last two and a

13 half years?

14      A.  I don't know.

15      Q.  Very few.  Do you have any sense of how many?

16      A.  I don't know.

17      Q.  Now let's talk about your supposition as to

18 why there may or may not be so many complaints for

19 PacifiCare.  What is your understanding of why you

20 think there may be less complaints, or are you

21 withdrawing that testimony?

22      MR. STRUMWASSER:  Objection.

23      MR. VELKEI:  Q.  I understood -- and let me back

24 up by way of -- I'm just trying to break down what

25 you're testifying to.
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 1          I believe your testimony was you agreed with

 2 the statement as to PacifiCare, but there were a number

 3 of reasons why you thought that to be the case, meaning

 4 there were no complaints.  Do you recall that?

 5      A.  Yes.

 6      Q.  And then you changed your testimony to say,

 7 no, in fact you disagreed with the statement.  Correct?

 8      A.  Right.

 9      Q.  So do we need to then go over the reasons why

10 you thought there weren't any complaints?

11      MR. STRUMWASSER:  Objection.

12      THE COURT:  Sustained.

13      MR. VELKEI:  Q.  Fair to say you're withdrawing

14 that testimony?

15      A.  No.

16      Q.  All right.  So just so we can recap, your

17 testimony is, as to PacifiCare, you do think there have

18 been a number of complaints over the last few years,

19 correct?

20      A.  Yes.  And my testimony is that I do not know

21 how many.

22      Q.  Right.  But you would agree with me that the

23 log reflected for the last year and a half contains at

24 most two, right?

25      A.  Yes.
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 1      Q.  And you have no recollection whatsoever about

 2 how many escalated issues there have been in the last

 3 couple of years involving PacifiCare, correct?

 4      A.  Correct.

 5      Q.  And you've only glanced at the log for the

 6 period through June 30th, 2009, correct?

 7      A.  Correct.

 8      Q.  So you really can't say with certainty one way

 9 or the other regarding how many complaints there have

10 been against PacifiCare, correct?

11      A.  That was my testimony, that I do not know how

12 many complaints we have received.

13      Q.  So that's a "yes"?

14      MR. STRUMWASSER:  I think the question been asked.

15      MR. VELKEI:  Q.  Is that a yes, ma'am?

16      A.  I feel like I've been asked the same question

17 over and over again.

18      THE COURT:  The problem is you really need to

19 listen to the question, answer the question first, and

20 then if you want to explain, you can explain it.

21          (Record read)

22      THE WITNESS:  That's correct.

23      MR. VELKEI:  Thank you.  Why don't we move on

24 then.

25          I'd like to put two other documents in front
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 1 of you that we were talking about yesterday.  I'd like

 2 to mark as exhibit next in order a document entitled

 3 "Getting Paid:  Strategies to maximize reimbursements."

 4      THE COURT:  This is 5515.

 5          (Respondent's Exhibit 5515, CMA 00560

 6           marked for identification)

 7      MR. STRUMWASSER:  Sorry.  What was the number,

 8 your Honor?

 9      THE COURT:  5515.

10      MR. VELKEI:  Q.  And really the first question I

11 have for you is just, do you recognize this document?

12 I want to talk to you generally about that, and I'll

13 point to you specific pages that I'll be asking you

14 questions about so you can read those pages.

15      A.  Yes, I recognize the document.

16      Q.  So can you explain what this is?

17      A.  This was one of the tool kits that we produced

18 in our center.  It's quite old.  I believe it was

19 produced back in 2003-2004 is when we worked on it and

20 published it.

21          And it's a guide for physician offices

22 specifically focusing on the billing and collection

23 process and walking physicians and their office staff

24 through that process and giving them tips along the way

25 in terms of what things to look for in their business
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 1 office and ways that they can improve their practice.

 2      Q.  It also describes at some length within the

 3 document what constitutes unfair payment practices in

 4 the minds of the CMA, correct?

 5      A.  I believe it does.

 6      Q.  Now, the document is dated, it appears, July

 7 2004.  And I'm just looking at the bottom of some of

 8 these pages.  Is that consistent with your

 9 recollection?

10      A.  Yes, we have not used or promoted this tool

11 kit for quite a number of years.

12      Q.  Have you updated the tool kit?

13      A.  No.

14      Q.  Is it available on the Web site to members?

15      A.  It's archived on our Web site.  I don't know

16 if members can download it or not, but it's not

17 something that we actively promote.

18      Q.  Yet you produced it in response to the

19 subpoena, correct?

20      MR. STRUMWASSER:  Objection, I don't know if the

21 witness was involved in that.

22      MR. VELKEI:  Let me --

23      THE COURT:  Yes.  I think that that's probably

24 inaccurate.  She did not herself produce these

25 documents.
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 1      MR. VELKEI:  Understood.

 2      Q.  Let me just ask you a couple of questions

 3 about that.  So Ms. Wetzel, did you -- what efforts did

 4 you make, if any, in collecting documents responsive to

 5 the subpoena that PacifiCare served?

 6      A.  I worked with Mr. Do to pull the e-mails for

 7 the time period that were specified, and I also turned

 8 over to Mr. Do my hardcopy files that were labeled

 9 "PacifiCare."

10      Q.  Okay.  And those were things -- the hardcopy

11 files were documents that you kept in your desk or

12 somewhere near your desk?

13      A.  Yes.

14      Q.  Would this document be one of those?  We're

15 looking at the exhibit in front of us, "Getting Paid:

16 Strategies to Maximize Reimbursement"?

17      A.  I don't believe this was in my hardcopy file,

18 no.  It may have been in somebody else's hardcopy file,

19 but it wasn't in mine.

20      Q.  I would like to direct your attention, if you

21 can, to Page No 582.  So the questions I'm he going to

22 be asking you about are on Pages 582 and 577.  All

23 right?  So why don't you just take a moment to look

24 those over, start with 582, and let me know when you're

25 done.
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 1      THE WITNESS:  The other number was 577?

 2      MR. VELKEI:  Yes, ma'am.

 3      THE COURT:  Off the record.

 4          (Discussion off the record)

 5      THE WITNESS:  I'm ready.

 6      MR. VELKEI:  Q.  Okay.  I'd like to direct your

 7 attention to the Footnote 30, "Plans must reimburse

 8 claims with the correct payment including the automatic

 9 payment of all interest and penalties due.  An unfair

10 payment pattern exists if a plan fails to reimburse

11 claims correctly at least 95 percent of the time during

12 the course of any three-month period."  Do you see that

13 statement?

14      A.  I do.

15      Q.  Is that a fair and accurate representation?

16      MR. STRUMWASSER:  Objection.  Of what?

17      THE COURT:  Yes, I agree.  Sustained.

18      MR. VELKEI:  Q.  Is that statement accurate to the

19 best of your knowledge?

20      MR. STRUMWASSER:  Objection.  Accurate as to what?

21      MR. VELKEI:  As to the statement that's made

22 there.

23      Q.  Is that an accurate statement in your opinion,

24 Ms. Wetzel?

25      MR. STRUMWASSER:  Objection, unintelligible.
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 1 Irrelevant since it's a document that predates SB 367.

 2 It's not clear that it's intended to apply to DPO.

 3      MR. VELKEI:  Wow.  I just said does the statement

 4 accurately reflect -- did she agree with the statement

 5 that's reflected there.

 6      THE COURT:  I didn't know what you said.

 7 Sustained.

 8      MR. VELKEI:  Q.  Well, do you agree with the

 9 statement that's reflected there, Ms. Wetzel, "An

10 unfair payment pattern exists if a plan fails to

11 reimburse claims correctly at least 95 percent of the

12 time during the course of any three-month period"?

13      MR. STRUMWASSER:  I object to that question on the

14 grounds that it is vague.  And to the extent it refers

15 to anything more than PPO practices post SB 367, it's

16 irrelevant.

17      MR. VELKEI:  790.03, which is the charging statute

18 for so-called unfair business practices, was passed

19 well before 2004, your Honor.

20      MR. STRUMWASSER:  There's no evidence this is an

21 interpretation of 790.03.

22      MR. VELKEI:  I'm asking for a statement.  And we

23 think it is evidence that suggests what an unfair

24 claims pattern exists.  You can disagree with us.

25          The simple question at this point in time is,
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 1 this a statement published the CMA in response to a

 2 specific request on the subject.  The statement is no

 3 more controversial than -- the question is no more

 4 controversial than Ms. Wetzel disagreeing with the

 5 statement.

 6      THE COURT:  Did you author this statement?

 7      THE WITNESS:  No.  I was not one of the main

 8 authors of this particular document.

 9      THE COURT:  It's irrelevant whether she agrees

10 with it or not.

11      MR. VELKEI:  This was authored by the Center for

12 Economic Services, your Honor.

13      THE COURT:  Okay.  move on.

14      MR. VELKEI:  Could I have a minute, please?

15      THE COURT:  Sure.

16          (Sotto voce discussion between Mr. Velkei

17           and Mr. Kent)

18      MR. VELKEI:  Q.  Your statement, Ms. Wetzel, that

19 you didn't -- weren't of the -- "I was not one of the

20 main authors," did you participate in the preparation

21 of this document?

22      A.  No.

23      Q.  Not at all?

24      A.  I was involved in reviewing the document

25 before it went to press, but I was not one of the main
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 1 contributors to the document.

 2      Q.  There you go.  So you were asked to review it

 3 for any comments you might have before it was finaled

 4 and sent to press, correct?

 5      A.  Yes.

 6      Q.  And when we say "sent to press" meaning it was

 7 then distributed to doctors specifying the position of

 8 the CMA with regard to what constitutes an unfair

 9 payment pattern with regard to the payment of claims,

10 correct?

11      A.  It was a document that was posted on -- yes.

12 It was a document that was posted on our Web site.

13          However, the statement here, if you look at

14 the time frame, 2004, we are speaking directly to the

15 Knox-Keene Act, okay, and Health and Safety Code.

16      Q.  Is there anything that specifies that within

17 the document?

18      A.  Well, by nature of the time frame.  I'd have

19 to go back and read the entire document to see if it

20 specifies that specifically, but there's no reference

21 in here to SB 267 [sic] because it had not been passed

22 at that time.  It was not effective.

23      Q.  Understood.  Are you familiar with the Statute

24 790.03?

25      A.  No.
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 1      Q.  Unfair Settlement Practices Act?  You've never

 2 heard of that?

 3      A.  I don't know it by number.  I know it by name.

 4      Q.  You've heard of the Unfair Settlement

 5 Practices Act, correct?

 6      A.  Yes.

 7      Q.  That predates the publication of this manual,

 8 doesn't it?

 9      MR. STRUMWASSER:  No foundation.

10      THE COURT:  If she knows.

11      THE WITNESS:  I don't know.

12      MR. VELKEI:  Q.  There's a reference to "CMA

13 On-Call Document No. 1051, Physician's

14 Complaints/Unfair Payment Practices."  What is being

15 referred to there?

16      A.  "CMA On-Call" is our legal library, for lack

17 of a better word, where we have documents in there that

18 provide guidance, answers to questions to physicians.

19 And the specific document, 1051 Physician

20 Complaints/Unfair Payment Practices, is referring

21 specifically to a document that assists physicians and

22 their office staff with identifying -- by identifying

23 who the appropriate regulator is and, if they have the

24 need to file a formal complaint, how they can go about

25 doing so.
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 1      MR. VELKEI:  Q.  Is it fair to infer that this

 2 On-Call Document No. 1051 may have more detail or

 3 discuss this particular issue of what an unfair payment

 4 pattern is with respect to payment of claims?

 5      A.  Yes, I believe it does.

 6      Q.  That's why it's being cited?

 7      MR. STRUMWASSER:  Objection, no foundation.

 8      THE COURT:  If she knows.

 9      THE WITNESS:  I don't know.

10      MR. VELKEI:  Q.  Fair to say that this was the

11 position -- this particular statement reflects the

12 position of the CMA at least back in 2004, correct?

13      MR. STRUMWASSER:  Objection, irrelevant.

14      THE COURT:  I'll allow it.

15      THE WITNESS:  Please repeat.

16          (Record read)

17      THE WITNESS:  Yes, it fairly represents our

18 position, specifically as it applied at the time to the

19 unfair payment practices under the Knox-Keene Act.

20      MR. VELKEI:  Q.  And again, we see no

21 qualification with respect to it being limited only to

22 application of the Knox-Keene Act, correct?

23      MR. STRUMWASSER:  Argumentative.

24      THE COURT1:  Sustained.

25      MR. VELKEI:  Q.  Has this position that's
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 1 reflected in writing ever changed?  Has the CMA ever

 2 changed its position on what constitutes an unfair

 3 payment pattern to your knowledge?

 4      MR. STRUMWASSER:  Objection, irrelevant.  The

 5 position has been identified as being a Knox-Keene

 6 position.

 7      THE COURT:  I would add to the question -- I

 8 mean --

 9      MR. VELKEI:  I'm happy to rephrase, your Honor.

10      THE COURT:  It's a little broad.

11      MR. VELKEI:  Q.  Well, has there ever been a

12 position, a different position taken, on what

13 constitutes an unfair payment pattern with respect to

14 PPO claims, payment of PPO claims, to the best of your

15 knowledge?

16      A.  I don't know.

17      Q.  So, no, to the best of your knowledge, you're

18 not aware of any different position with respect to PPO

19 claims on this issue?

20      MR. STRUMWASSER:  Asked and answered.

21      THE COURT:  She said she didn't know.  Move on.

22      MR. VELKEI:  Q.  And are you aware of any kind of

23 written statement -- withdraw that.

24          Let's turn then to the next -- which is 577.

25 All right?  And so why don't you let me know,
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 1 Ms. Wetzel, when you're done reviewing that page.

 2      MR. VELKEI:  And your Honor, we would ask -- given

 3 the position that the witness seems to be taking that

 4 we just be provided with a copy of that 1051 On-Call

 5 Document, No. 1051.  Seems like it would have been

 6 responsive to the subpoena in any case.  And it just

 7 would be some -- you know, further explanation of what

 8 was meant by the statements.

 9      THE COURT:  Is it easy to access?

10      MR. GEE:  I don't know the answer to that, but I

11 don't understand how that would be responsive to the

12 subpoena in any way.

13      THE COURT:  I'm not saying it was.  You know.  I

14 don't want to get into that.

15          Is it easy to access, Mr. Do?

16      MR. DO:  The document?

17      THE COURT:  The On-Call.

18      MR. DO:  The document as it existed in 2004, I

19 don't think -- would be difficult.  It gets updated

20 each year.

21      THE COURT:  So you might not have that?

22      MR. DO:  Not that version, 2004.

23      THE COURT:  Can you look?

24      MR. DO:  I can look.

25      MR. VELKEI:  Q.  Is there a more current version
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 1 of this manual?

 2      A.  No.

 3      THE COURT:  We're not talking about that.  We're

 4 talking about the On-Call thing.

 5      MR. VELKEI:  Understood, your Honor.  We would

 6 ask, it would be interesting, if the On-Call document

 7 relates to what constitutes an unfair pattern, payment

 8 pattern, that we would ask if it's been updated --

 9 particularly given the witness's comments that this is

10 an old document, it would be interesting to see what

11 the updated document says.

12      THE COURT:  Mr. Velkei, at lot of things would be

13 interesting.

14      MR. VELKEI:  Maybe "directly relevant" is our

15 position on it, your Honor, as opposed to

16 "interesting."

17      THE COURT:  All right.

18      MR. GEE:  This document wasn't produced in

19 response to their inquiry about what constitutes unfair

20 payment practices.  This was produced, I understood, in

21 response to their request for public statements

22 regarding the acknowledgement statute.

23      THE COURT:  Right.  I understand.  If it's easy to

24 access and we can look at it and has something to shed

25 light on it, fine.  If it's not --
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 1      MR. VELKEI:  I appreciate that, your Honor.

 2      MR. DO:  It's something that we charge for

 3 non-members, but we will make an exception.

 4          (Laughter)

 5      MR. VELKEI:  Q.  So I'm going ask you, Ms. Wetzel,

 6 if you wanted to get a copy of that 1051, do you think

 7 it would be difficult for you to obtain a copy?

 8      A.  I would not have a copy of the one that was

 9 published back in 2004.

10      Q.  That's not my question, Ms. Wetzel.  You are

11 the associate director of the Center for Economic

12 Services.  If you wanted to get the CMA On-Call

13 Document No. 1051 whatever iteration, is it your

14 testimony that it would be easy or difficult to get?

15      A.  It would be difficult.  The only one that

16 would be easy for me to obtain would be the current

17 one.  It's updated every year.

18      Q.  So it wouldn't be any burden or imposition on

19 you to get the current version of 1051?

20      MR. STRUMWASSER:  We've already established that

21 it's not a burden.  Mr. Do's going to get it.

22      THE COURT:  Let's move on.

23      MR. VELKEI:  Q.  So have you had an opportunity to

24 look at 577 Ms. Wetzel?

25      A.  Yes.
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 1      Q.  I want to focus your attention on Footnote

 2 No. 21.

 3          And Neil if you with blow that up for the

 4 Court and Ms. Wetzel.

 5          Do you recognize this document or this

 6 particular statement?

 7      A.  (No response)

 8      Q.  All right.  Let me read it.

 9      MR. STRUMWASSER:  I think the record should

10 reflect -- I didn't hear an audible answer.

11      THE COURT:  I'm sorry.  I didn't either.

12          "No"?

13      THE REPORTER:  I have "(No response)."

14      THE COURT:  So the answer is "no"?

15      THE WITNESS:  No.  I don't recognize it.  I was

16 not one of the primary authors.

17      MR. VELKEI:  Q.  But to be clear, this is

18 something that you reviewed prior to it being finaled,

19 correct?

20      A.  Yes.

21      Q.  And the purpose of reviewing it was to make

22 sure, at least from your perspective, that you thought

23 it was accurate, correct?

24      A.  Yes.

25      Q.  And presumably, if you thought there were any
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 1 inaccuracies in the document, you would have made those

 2 evident to whoever the main authors were before it was

 3 finaled, correct?

 4      A.  Correct.

 5      Q.  Understanding that doctors are relying upon

 6 the statements that are made in this document, correct?

 7      A.  Correct.  Although I'd like to elaborate on

 8 that for a moment if I can.

 9      Q.  Absolutely.

10      A.  That is correct, but there were other

11 individuals in other centers that review all

12 publications that we put out.  And looking for certain

13 citations under the law would not necessarily be

14 something that I would be tasked with.  Those are

15 reviewed by the Legal Center.

16      Q.  So this is not just reviewed for accuracy by

17 you but by the lawyers of the CMA; is that your

18 testimony?

19      A.  They typically are -- yes.

20      Q.  Anybody else?  Any other centers that review

21 this for accuracy before this goes out?

22      A.  Yes, our Communications Center also reviews

23 these documents prior to them going out.

24      Q.  Great.  So this document was widely vetted

25 before it was finaled to make sure that the statements
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 1 contained in there were accurate, correct?

 2      MR. STRUMWASSER:  Ambiguous.

 3      THE COURT:  Overruled.

 4      THE WITNESS:  I don't know.  Again, I wasn't

 5 involved in the process, contributing to this document

 6 or publishing it.  At the time, I do not know who it

 7 went through first.

 8      MR. VELKEI:  Q.  To close the loop the CMA --

 9 withdraw.

10          Let's just turn back to Footnote No. 21.  I

11 appreciate your clarification.  It was very helpful,

12 Ms. Wetzel, so thank you.

13          "Plans must contest or deny claims within 45

14 days (HMO) or 30 days (PPO) of receipt."  So clearly

15 contemplating both HMO and PPO, correct?

16      MR. STRUMWASSER:  Argumentative.

17      MR. VELKEI:  What's argumentative.

18      THE COURT:  I don't know what the purpose of that

19 question is.

20      MR. VELKEI:  The purpose of the question, your

21 Honor, is because there was a distinction trying to be

22 made this was only HMO.  So now it's clear on the face

23 that this applies both to HMO and PPO.  That's the

24 purpose.

25      MR. STRUMWASSER:  It is not clear on it is face,



16909

 1 but --

 2      MR. VELKEI:  Is that an objection?

 3      MR. STRUMWASSER:  It's a response.

 4      THE COURT:  Okay, just --

 5      MR. VELKEI:  Could you read the question back?

 6      THE COURT:  Just do it again.

 7      MR. VELKEI:  Okay.

 8      Q.  So this statement, Footnote 21, by it's

 9 express terms applies to both HMO and PPO, correct?

10      A.  Yes, but only to the PPO products that are

11 regulated by the Department of Managed Healthcare under

12 the Knox-Keene Act.

13      Q.  Okay.  And where are you getting -- for

14 somebody who wasn't a main author of this document,

15 where are you getting that information from?  How do

16 you know that?

17      A.  That's common knowledge, I'm very familiar

18 with the unfair payment practices laws in the State of

19 California.

20      Q.  That's why we're asking these questions.  But

21 how are you taking from this document that this

22 statement only applies to PPO claims managed by the

23 Department of Managed Healthcare?

24      A.  Because, again, at the time that the document

25 was published in 2004, it's obviously referring to
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 1 Assembly Bill 1455, the Knox-Keene Act.

 2      Q.  "Obviously referring to."  Where are you

 3 getting that?  We've got -- if you go up, "When are

 4 payments due?"  You've got "PPO Within 30 working days

 5 of receipt of claim."  Then you've got "Knox-Keene

 6 Plans Within 45 days of receipt of claim."

 7          So where is it that you're getting the

 8 conclusion that the references to PPO are specific only

 9 to Knox-Keene plans, Ms. Wetzel?

10      MR. STRUMWASSER:  Objection.  I think that

11 misstates the testimony.  I don't see where he was

12 citing the phrase "Knox-Keene" on this page.

13      THE COURT:  It's right under "PPO."

14      MR. VELKEI:  Can you blow it up for

15 Mr. Strumwasser, Neil.

16      THE COURT:  It's okay.

17      MR. VELKEI:  I'd like him to see it there.

18      THE COURT:  It's right under there.

19      MR. STRUMWASSER:  Thank you.

20      MR. VELKEI:  Can you read the question for the

21 witness, please?

22          (Record read)

23      THE COURT:  I'm getting it from the law, the

24 Knox-Keene Act.  If you look up on No. 7, it

25 specifically defines who the Knox-Keene plans are.
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 1 There are two PPOs.

 2      Q.  Exactly.  And the rule there is Knox-Keene

 3 plans are subject to a 45-working day rule, correct?

 4 That's what this document says.  Am I misreading that?

 5          Am I misreading that, Ms. Wetzel?

 6      A.  I think you're taking it out of context.

 7      Q.  Yes or no?

 8      A.  Yes.

 9      Q.  How am I taking it out of context?  I see here

10 it says, "Knox-Keene Plans Within 45 working days of

11 receipt of claim."  What am I misinterpreting here?

12      A.  Obviously this wasn't laid out very well.

13      Q.  Oh, it's inaccurate.

14      MR. STRUMWASSER:  Objection.

15      THE COURT:  Sustained.

16      MR. VELKEI:  Withdrawn.  Sorry.

17      Q.  Forgive me, Ms. Wetzel.

18      A.  May I continue?

19      Q.  Please.

20      A.  The Knox-Keene plans, the licensed HMOs must

21 pay within the 45 working days.  The two PPOs that are

22 regulated under Knox-Keene Act -- Blue Cross of

23 California PPO and Blue Shield of California PPO --

24 those are PPO products.  They are required to pay

25 within 30 working days.
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 1          That's the distinction.  That's why in the

 2 footnote we differentiate between 45 days HMO and 30

 3 days PPO.

 4      Q.  How many working days does PLHIC have to pay

 5 claims, Ms. Wetzel?

 6      A.  If it is a fully insured product --

 7      Q.  It is a fully insured.

 8      MR. STRUMWASSER:  Excuse me.  Before we ask that,

 9 is that under SB 367?

10      MR. VELKEI:  No.

11      MR. STRUMWASSER:  Then I object as irrelevant and

12 ambiguous.

13      THE COURT:  I'll allow it.

14      MR. VELKEI:  Q.  In 2004, Ms. Wetzel, how many

15 days did PLHIC have to pay claims, PLHIC PPO?

16      A.  At that time, it was my understanding they had

17 30 working days to pay the claim.

18      Q.  There you go.  Same --

19      MR. STRUMWASSER:  Objection.

20      MR. VELKEI:  Q.  -- 30 working days that are

21 referenced in the document here?

22      THE COURT:  Sustained.  Stricken.

23      MR. VELKEI:  Q.  So the 30 working days, PLHIC had

24 30 working days -- PLHIC was not subject -- PLHIC PPO

25 was not subject to DMHC regulations, was it, in 2004?
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 1      A.  No.

 2      Q.  So the same period of time of 30 working days

 3 to pay claims as these plans that you're talking about

 4 that were regulated by DMHC, correct?

 5      A.  I'm sorry.  You're going to have to rephrase

 6          (Record read)

 7      THE COURT:  Did you understand the question?

 8      THE WITNESS:  I think so.

 9          If I'm understanding the question correctly,

10 you're asking if the same 30 days that apply under

11 Knox-Keene Act also apply to the insurance products

12 under the Insurance Code.  Is that your question?

13      MR. VELKEI:  Q.  That is my question.

14      A.  Okay.  Yes, 30 working days to pay the claim.

15      Q.  And just to close the loop, can you point to

16 anything -- can you point me to anything on this page

17 this limits the discussion of PPO, payment of PPO

18 claims strictly to those governed by the DMHC?

19      A.  I can't point to anything on this page.  But

20 again, because it was published in 2004, it applied

21 just to the Knox-Keene plans.

22      Q.  Going then to the statement, "An unfair

23 payment pattern exists if a plan fails to contest or

24 deny affected claims within the required time period at

25 least 95 percent of the time over the course of any
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 1 three-month period."  Does this accurately reflect the

 2 CMA's position with regard to this issue in 2004?

 3      MR. STRUMWASSER:  Objection.  Ambiguous if it's --

 4 because it's unclear, if it applies to PPO, and

 5 overbroad if it doesn't.

 6      THE COURT:  If you know.  If you know.

 7      THE WITNESS:  I don't know.

 8      MR. VELKEI:  Q.  All right.  You don't know

 9 whether this is the CMA's position on this issue?

10      A.  Let me backtrack.  I do know that it is our

11 position -- our interpretation of the Knox-Keene Act is

12 that HMOs have the 45 working days and that PPOs have

13 30 working days to pay the claim upon receipt of the

14 claim.

15          It's my understanding that the time frame, 95

16 percent of all -- or the requirement that 95 percent of

17 them be paid over a three-month period of time, I could

18 confirm that I do know that exists on the Knox-Keene

19 side, on the HMO.  I do not know if it applies to the

20 PPO side.

21      Q.  Great.  But that wasn't the question.

22          The simple question, the statement that's

23 reflected here in Footnote 21 was in fact the statement

24 of the CMA in 2004, correct?

25      A.  Yes.
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 1      Q.  This was reviewed by you, correct, for

 2 accuracy?

 3      A.  Yes.

 4      Q.  By the legal team, correct?

 5      A.  I don't know.

 6      Q.  That was your testimony earlier just a couple

 7 minutes ago.

 8      A.  My testimony was that our publications are

 9 routinely reviewed by our Legal Center and by others.

10 I was not involved in the publication and the

11 distribution of this, so I do not know if this

12 particular document was reviewed by our legal team.

13      Q.  As the CMA ever taken a different position

14 with regard to this issue on PPO claims not governed by

15 the Knox-Keene Act?

16      MR. STRUMWASSER:  I don't understand the question.

17      THE COURT:  Are you asking if this has ever been

18 applied in some document to PPOs that are not under

19 Knox-Keene Act?

20      MR. VELKEI:  Different.

21      THE COURT:  Okay.

22      MR. VELKEI:  I'm asking, has a different position

23 on this issue been applied by the CMA to PPO claims not

24 governed by the Knox-Keene Act.

25      Q.  To the best of your knowledge?
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 1      THE COURT:  All right.

 2      THE WITNESS:  No.

 3      MR. VELKEI:  Q.  Are you aware of a different

 4 position that the CMA has on this issue with regard to

 5 PPO claims not covered by the Knox-Keene Act?

 6      A.  No.

 7      Q.  Okay.  And just going back real quick then to

 8 582, I'm going to ask you the same question with regard

 9 to the statement in 582 on that footnote.

10      MR. STRUMWASSER:  I mean, does the question "take

11 a different position," is that intended to mean has it

12 taken the same position with respect to PPOs, or is he

13 saying -- is he asking whether --

14      MR. VELKEI:  No.

15      THE COURT:  No.  He's saying have they ever taken

16 any other or different position for PPO.  She said no.

17      MR. VELKEI:  Q.  Okay.  So on this issue, has the

18 CMA, to the best of your knowledge, ever taken a

19 different position with regard to PPO claims not

20 covered by the Knox-Keene Act?

21      A.  I don't know.

22      Q.  Not aware of any?

23      A.  I don't know.

24      Q.  Do you think there's a different rule that

25 applies to claims not governed -- PPO claims not
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 1 governed by the Knox-Keene Act?

 2      A.  It's my understanding that PPO claims not

 3 covered under the Knox-Keene Act, that the timely

 4 payment requirement is 30 days.

 5      Q.  Got it.  So what constitutes an unfair

 6 payment -- do you know what constitutes -- what the

 7 CMA's position on what constitutes an unfair payment

 8 pattern as applied to a PPO claim not governed by the

 9 Knox-Keene Act, what percentage of claims have to be

10 hit to avoid a determination of an unfair payment

11 pattern?

12      A.  I'm not aware of that.  As I testified

13 earlier, I believe the 95-percent-of-the-time

14 requirement was something that was on the Health and

15 Safety Code, the Knox-Keene side, not on the PPO side.

16      Q.  The question was simply were you aware or not.

17 Do you have knowledge of what the answer would be as

18 applied to PPO claims not subject to the Knox-Keene

19 Act, what percentage of claims would have to be paid

20 timely to avoid a determination of an unfair payment

21 pattern?

22      MR. STRUMWASSER:  Assumes facts not in evidence.

23      THE COURT:  Sustained.

24      MR. VELKEI:  Assumes what facts not in evidence?

25      THE COURT:  Ask another question.
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 1      MR. VELKEI:  Q.  Ms. Wetzel, does the CMA have a

 2 position, to the best of your knowledge, that's

 3 different -- well, what is your understanding of what

 4 the CMA's position is as to an unfair payment pattern

 5 with respect to the payment of PPO claims?

 6          What constitutes an unfair payment pattern

 7 involving PPO claims not subject to the Knox-Keene Act?

 8      A.  I do not believe there is a definition of an

 9 unfair payment pattern on the PPO Insurance Code side.

10 It's my understanding that that applies to the HMO, to

11 the Knox-Keene side.

12      Q.  Do you know one way or the other?

13      A.  No.

14      Q.  I want to use a different term for you, an

15 unfair business practice.  Have you heard that term

16 used in the context of 790.03?

17      A.  No.

18      Q.  Have you reviewed 790.03?

19      THE COURT:  She's already told you she doesn't

20 know them by number.

21      MR. VELKEI:  Q.  Let's go on to the next document,

22 Ms. Wetzel.

23      MR. STRUMWASSER:  What kind of timing are we at?

24 We're at about an hour here.

25      THE COURT:  I don't know.
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 1          How are we doing?

 2      MR. VELKEI:  I thought I was doing better than I'm

 3 doing, so I don't know, to be honest with you.  I

 4 should be done by today.  Seems to get bogged down on

 5 these questions.

 6          Exhibit next in order, "Back to Basics:

 7 A step-by-step guide to maximizing your cash flow."

 8      THE COURT:  5516 is the document.

 9          (Respondent's Exhibit 5516, CMA 00476

10           marked for identification)

11      MR. VELKEI:  Q.  Do you recognize this document?

12      A.  Yes, I do.

13      Q.  Can you explain to us what this is?

14      A.  This is a document that was produced and

15 published by the Center for Economic Services.  I

16 believe that it was drafted back in 2005, beginning of

17 2006 time frame.  And it was intended to be an

18 instructional guide for physicians as well as for

19 office staff, kind of a primmer on the billing and

20 collections process.  And it's set up -- there's

21 self-tests that individuals can take as they go through

22 and they review the document to test their knowledge.

23      Q.  Is this still available on the CMA Web site?

24      A.  I believe it is on our Web site, yes.

25      Q.  Now, I see in here -- let me just give you an
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 1 example.  I'm just pulling a random page, CMA 520 "Back

 2 to Basics," says "California Medical Association 2008."

 3 So would it be fair to infer from that that this

 4 publication was at least updated as recently as 2008,

 5 Ms. Wetzel?

 6      A.  Yes.

 7      Q.  Are you aware of any updates since this

 8 document?

 9      A.  No.

10      Q.  Going to CMA 559, just No. 1 -- it's talking

11 about, "Other advocacy tool kits available include."

12 Isn't this -- this is in 2008, so it's advertising

13 additional tool kits are available to CMA members,

14 correct?

15      A.  Yes.

16      Q.  Isn't it the first one on the list, the one

17 we've just been talking about for the last half hour,

18 "Getting Paid:  Strategies to Maximize Reimbursement"?

19      A.  Yes.

20      Q.  So while you testified that it was an old

21 document, we know that at least as late at 2008 it was

22 still being marketed as something that doctors could

23 get value from, correct?

24      A.  Yes.

25      Q.  Marketed, not just in archives somewhere, but



16921

 1 actually affirmatively being disclosed to doctors as a

 2 resource for them?

 3      MR. STRUMWASSER:  Argumentative, and --

 4      THE COURT:  Sustained.

 5      MR. VELKEI:  Q.  I'd like to turn your attention

 6 to Pages 23 and 24 of the document.

 7      A.  Bates number or document number?

 8      Q.  Document.

 9          And I'd like to direct your attention, if I

10 can, Ms. Wetzel to, "Verify Receipt of Claims," the

11 discussion.

12          Have you had an opportunity look at this?

13      A.  Yes.

14      Q.  We're talking about in this section

15 acknowledgement of claims, correct?

16      A.  Yes.

17      Q.  And so I'd like to direct your attention to

18 the statement in the first paragraph, "If the claim was

19 submitted manually, the payer is required to verify

20 receipt of the claim within 15 working days."  Is that

21 an accurate statement?

22      MR. STRUMWASSER:  Objection, irrelevant.  The

23 document is -- by its own terms relates to Knox-Keene.

24      THE COURT:  I agree.  Sustained.

25      MR. VELKEI:  Where are we seeing the reference
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 1 that it's limited specifically to Knox-Keene claims?

 2      MR. STRUMWASSER:  Not until the first line.

 3      THE COURT:  That's the way I read the paragraph.

 4 I don't think it's subject to reading it any other way.

 5      MR. VELKEI:  Okay.  Let's go to the next paragraph

 6 then.

 7      THE WITNESS:  Excuse me.  I hate to interrupt your

 8 train of thought.

 9          But your Honor, I need to take a break,

10 please.

11      THE COURT:  Yes.

12      MR. STRUMWASSER:  So we're on our afternoon break?

13      THE COURT:  Yes.

14          (Recess taken)

15      THE COURT:  Okay.

16      MR. VELKEI:  Q.  We were talking about "Back to

17 Basics," Ms. Wetzel.  And the CDI counsel suggested

18 that some of this may be limited to Knox-Keene.  So let

19 me step back a bit.

20          And should I understand that this "Back to

21 Basics guideline is only limited to processing of

22 claims related to HMO or Knox-Keene plans?

23      A.  I believe it addresses both.

24      Q.  Both PPO claims and claims subject to the

25 Knox-Keene Act, correct?
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 1      A.  Yes.

 2      Q.  Now I want to focus your attention

 3 specifically to the section on 23 to 25 entitled

 4 "Claims Submission."  Is this discussion limited

 5 strictly to Knox-Keene claims?

 6      A.  On the "Verify Receipt of Claims"?

 7      Q.  I'm talking about the statement, "Claims

 8 Submission," it's in the next page, that section, is

 9 that limited strictly to Knox-Keene plans, plans

10 subject to the Knox-Keene Act?

11      MR. STRUMWASSER:  Is the question whether there is

12 anything in that section that pertains to PPO?

13      MR. KENT:  Is that an objection?

14      THE COURT:  I don't know, but clarity?

15      MR. VELKEI:  That is not my question.  The

16 question is does this section called "Claims

17 Submission" apply to both PPO and HMO or Knox-Keene Act

18 claims?

19      THE COURT:  No.  Non-Knox-Keene PPOs and

20 Knox-Keene Act matters including Knox-Keene PPOs.

21      MR. VELKEI:  Yes, exactly.

22      THE WITNESS:  Now, I'm really confused.

23      MR. VELKEI:  Thank you, your Honor.

24      THE WITNESS:  It's intended to apply to both,

25 however, I notice that there is an error.  Under the
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 1 section "Verify Receipt of Claims," what's stated there

 2 applies specifically to Knox-Keene plans.  But what's

 3 not included there is a description of what happens on

 4 insurance side or the PPO side.  This only addresses

 5 Knox-Keene.

 6      MR. VELKEI:  Q.  You're saying the entire section,

 7 "Verify Receipt of Claims" has no relevance to PPO

 8 non-Knox-Keene Act claims?

 9      A.  No.  I'm not saying -- no.

10      Q.  Okay.  So what piece of -- I'm going to call

11 it a subsection, if that's okay, Ms. Wetzel.

12 Subsection "Verify Receipt of Claims," what provisions

13 are strictly limited to claims subject to the

14 Knox-Keene Act?

15      A.  The first paragraph, right under the header

16 "Verify Receipt of Claims" as it states in the first

17 sentence, specifically applies to products that are

18 regulated by the Knox-Keene.

19      Q.  Okay.  Second paragraph, does that apply to

20 both claims subject to the Knox-Keene Act and claims

21 not subject to the Knox-Keene Act, i.e., PPO claims?

22      MR. STRUMWASSER:  I'm sorry.  I have an ambiguity

23 objection, whether the question is whether the second

24 paragraph in this case was intended to apply or whether

25 the provisions here do in fact, in Ms. Wetzel's view,
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 1 apply.

 2      MR. KENT:  You know, that's something he can

 3 clean up on redirect.  That's not an ambiguity.  That's

 4 just -- it's too late in the day to have those kinds of

 5 lectures or trying to rephrase the question.

 6      MR. VELKEI:  Mr. Kent is coming to my defense, and

 7 I appreciate it.

 8      THE COURT:  Except that I'd really ask you not to

 9 double time.

10      MR. KENT:  I'm sorry.  I'm trying to facilitate

11 things.

12      THE COURT:  Do you understand the question?

13      MR. VELKEI:  Can we read the question back, maybe

14 just have it in mind?

15      THE COURT:  All right.

16          (Record read)

17      THE COURT:  Do you understand the question?

18      THE WITNESS:  I do.  I believe I do.  The advice

19 or the guidance we're providing would apply to both

20 PPOs as well as HMOs.

21      MR. VELKEI:  Q.  I'm going to look at -- let's

22 just focus on that second paragraph.  That accurately

23 reflects the position of the CMA with regard to

24 verifying receipt of the claim or acknowledgement of

25 the claim, correct?
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 1      A.  No.

 2      Q.  Okay.  There's something incorrect about that

 3 paragraph?

 4      A.  No.  What this is is guidance to the physician

 5 offices.  It's not telling them -- let me back up.

 6          It is intended to be guidance to the physician

 7 offices that they should not rely or assume that their

 8 claim has been accepted, that they need to rely on or

 9 they should be aware of that the plans need to

10 acknowledge that claim within two days, working days,

11 for electronic, 15 days for paper claims.

12      Q.  I'm confused because I thought that section

13 only applies to the Knox-Keene Act claims -- the 15

14 working days, the two days and the 15 works days?

15      A.  No, that applies to PPOs as well.  My

16 testimony was that the first paragraph right underneath

17 "verify Receipt of Claims" applies only to Knox-Keene

18 plans.  It is not my testimony that there are different

19 requirements on the PPO side.

20      Q.  So that the requirements in terms of

21 acknowledging the claim are identical for Knox-Keene

22 Act claims and PPO claims; is that your testimony?

23      A.  Yes.

24      Q.  So can we infer, then, that the CMA's position

25 with regard to acknowledgement of Knox-Keene Act claims
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 1 has equal application to acknowledgement of

 2 non-Knox-Keene Act claims?

 3      A.  Yes.

 4      Q.  So back to the second paragraph, does this

 5 second paragraph accurately state the position of the

 6 CMA with regard to this issue?

 7      THE COURT:  Starting, "All practices are

 8 encouraged"?

 9      MR. VELKEI:  Yes, your Honor.

10      THE WITNESS:  Yes, that's what we encourage our

11 practices to do.

12      MR. VELKEI:  Q.  I neglected the first paragraph,

13 but I'd like to focus on that too.  Is there -- does

14 the first paragraph accurately reflect the CMA's

15 position on this issue?

16      MR. STRUMWASSER:  On what issue?

17      MR. VELKEI:  The issue that's reflected.  "Verify

18 Receipt of Claims" and acknowledgement of claims.

19      MR. STRUMWASSER:  With respect to what, the

20 Knox-Keene or non?

21      THE COURT:  Okay.  Overruled.

22          Do you understand the question?

23      THE WITNESS:  He's asking if this is an accurate

24 statement.

25      MR. VELKEI:  Q.  Yes, that simple.
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 1      A.  And yes, my answer to that is yes, I believe

 2 it's accurate.

 3      Q.  The third paragraph, is that an accurate

 4 statement?

 5      THE COURT:  Starting, "If you have problems"?

 6      MR. VELKEI:  Yes, your Honor.

 7      THE WITNESS:  Give me a moment to read it.

 8      MR. VELKEI:  Q.  Take your time.  Take as much

 9 time as you need.

10      THE WITNESS:  Okay.

11      MR. VELKEI:  Q.  So is the third paragraph an

12 accurate statement of the CMA's position on this issue?

13      MR. STRUMWASSER:  Hold on a second.

14          Okay.

15      THE WITNESS:  Yes.

16      MR. VELKEI:  Q.  Turning then, if we can, there's

17 a little star at the top of Page 24, says "Best

18 Practices."

19          "Best Practice:  Verify Receipt of Claims with

20 payors."  Does that accurately reflect the CMA's

21 position with regard to acknowledgement of claims for

22 both PPO and Knox-Keene Act claims?

23      A.  Yes.  Our position is that, if they do not

24 receive that acknowledgement of a claim within the two

25 days or the 15 days, that they should follow up with
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 1 the payer.

 2      Q.  Is it the CMA's position that the payer is

 3 required to take some affirmative action to acknowledge

 4 the claims?

 5          Let me withdraw that.  I'm going to focus

 6 strictly on paper claims.  Is it the CMA's position

 7 that a payer must, on a paper claim, mail a written

 8 acknowledgement of receipt of the claim within 15

 9 working days?

10      A.  Yes.  On the PPO side, that is our

11 understanding.

12      Q.  Can you show me where that's reflected in this

13 recitation of -- can you show me if that's reflected at

14 all in this document?

15      A.  I have to go back and read the whole section.

16      Q.  Take your time.

17      A.  The document only refers to -- again, the

18 first paragraph, under "Verify Receipt of Claims," the

19 statements that are made there, in my opinion, only

20 apply to Knox-Keene products.

21      Q.  Ms. Wetzel, I'm just asking you, is there

22 anyplace in this section or other that states that a

23 payer has an obligation to affirmatively send a letter

24 acknowledging receipt of a claim when a paper claim is

25 submitted?
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 1      A.  I don't see that specifically in the two pages

 2 you've referenced, no.

 3      Q.  Going back to the first paragraph of "Verify

 4 Receipt of Claims" -- and before I do that, are you

 5 aware of the CMA ever publicly taking a position that,

 6 in connection with a PPO paper claim that's submitted,

 7 the payer must affirmatively send a letter

 8 acknowledging receipt of the claim within 15 working

 9 days?

10      A.  Yes.

11      Q.  Could you tell us where that position has been

12 stated publicly by the CMA?

13      A.  The position is evident in our CMA On-Call

14 resource, the legal library that I mentioned.  It's

15 always been our position that the payer on the PPO side

16 is required that, when the physician submits the claim

17 manually on paper, that the acknowledgment also come

18 back in that form.

19      Q.  You mentioned this On-Call again.  So is there

20 some document that encapsulates this within that

21 library or resource?

22      A.  Yes.

23      Q.  We had asked -- sent a subpoena asking for

24 documents that the CMA has put out on the issue of

25 acknowledgements.  Was that particular document
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 1 produced to us if you know?

 2      A.  I don't know.

 3      MR. VELKEI:  Your Honor, we would ask for a copy

 4 of that because obviously that seems relevant,

 5 particularly in terms of what was subject to the

 6 subpoena.  And we're not seeing anything to suggest

 7 that we missed a document.  If there is some other

 8 document by the CMA on this issue, we would like to get

 9 a copy of it.

10      MR. DO:  Your Honor, we did produce items from our

11 On-Call.

12      THE COURT:  That related to that?

13      MR. DO:  That relates to that.  We complied with

14 it.

15      THE COURT:  Okay.

16      MR. VELKEI:  Maybe you could just share with me

17 the Bates number or something.

18      THE COURT:  Could we do it off the record at some

19 point?

20      MR. VELKEI:  Sure.  I mean, we can even take a

21 minute now, if you'd like, or whenever is most

22 convenient.  And I'd be happy, if he can show me where

23 that's located, to take a look at it.

24      Q.  So can we agree that there's nothing this

25 document that says that, for a paper claim, the payer
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 1 must acknowledge by sending a letter evidencing receipt

 2 of the claim within 15 working days?

 3      MR. STRUMWASSER:  Objection, the witness hasn't

 4 reviewed the whole document.

 5      THE COURT:  I agree.  Sustained.  And within this

 6 section, she's reviewed it.  It's not there.  I'm not

 7 going to sit here and wait for her to review the entire

 8 section.

 9      MR. VELKEI:  Q.  Just real quick, are there any

10 other sections in this manual that relate to

11 acknowledgement of claims that you're aware of?

12      A.  I don't know.  I've not reviewed the rest of

13 the document.

14      Q.  If you could just flip through it -- that's

15 simply a straight question of, are there any other

16 seconds that I missed that deal with acknowledgement of

17 claims in this "Back to Basics" document -- I'd

18 appreciate it, Ms. Wetzel.

19      A.  Not that I'm aware of.  Again, this is not a

20 document that we have updated or promoted.  So it's

21 been a long time since I've reviewed it.

22      MR. STRUMWASSER:  I'd like the record to reflect

23 that the witness answered with within a couple seconds

24 of the question.

25      MR. VELKEI:  I have that same concern too.  I'd
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 1 just like you to take --

 2      THE COURT:  Can you take a second and look at the

 3 table of contents, which is on CMA 000478 and internal

 4 Page 2 tell me if there's any section in there that we

 5 might look at that would contain material concerning

 6 acknowledgment of claims.

 7      THE WITNESS:  I don't see any other section, your

 8 Honor

 9      THE COURT:  All right.  Thank you.

10      MR. VELKEI:  Q.  And one final question on this

11 issue.

12          If you could blow up the first paragraph,

13 Neil, under "Verify Receipt of Claims."

14          So back to your point that it's the CMA's

15 position that you have to send a letter acknowledging

16 receipt of the claim, the statement "Unless you have

17 specifically requested paper verification, the

18 verification of receipt of the claim will be available

19 on the payer Web site," what does that mean?

20      MR. STRUMWASSER:  Objection, irrelevant.

21      THE COURT:  It is irrelevant if you're referring

22 only to Knox-Keene --

23      MR. VELKEI:  I'll just say, your Honor, the

24 witness answered that the statute is identical for

25 both.
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 1      THE COURT:  I know, but they're not.

 2      MR. VELKEI:  But they are.  The language is

 3 identical.  And so at this point, what I'm trying to

 4 do -- and that was the witness's testimony, the last

 5 sentence, "Unless you specifically requested paper

 6 verification, the verification..."  What does that

 7 mean?

 8      MR. STRUMWASSER:  And the objection is irrelevant

 9 because it is a Knox-Keene discussion.

10      MR. VELKEI:  So the witness has said it's the same

11 statute.  The language is the same.  And we can take it

12 off at break and look at it.

13          The SB 367, the witness has also testified,

14 was supposed to conform to 1455, which encapsulates

15 this issue of acknowledgment.  The legislative history

16 says you'll look to the Knox-Keene Act in terms of

17 looking at -- in terms of applying the provisions

18 including on acknowledgments.

19          So from our perspective, it is relevant.  And

20 you know, we're not -- this is a pretty limited

21 question.

22      MR. STRUMWASSER:  It's a question about a document

23 she didn't write and a sentence that, by its terms, is

24 not applicable.  Everything that Mr. Velkei said, he's

25 at liberty to make an argument about in a brief.  But
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 1 as to the meaning of the statute, the question at hand,

 2 which is about that sentence, is irrelevant.

 3      THE COURT:  I agree.  Sustained.

 4          It doesn't preclude you from arguing it.

 5      MR. VELKEI:  Well, the problem is I don't know

 6 what it means.  And that's why, since we do have

 7 somebody from the Center for Economic Services which

 8 put this out, I thought we could get some guidance from

 9 the people that put out the document because I'm not --

10 I don't know what that means.

11          It seems inconsistent with the position that

12 you have to send a paper acknowledgment -- seems to

13 suggest that you have to specifically ask for it for it

14 to be sent.  And I just want to make sure I understand

15 the CMA's position on what that means.

16      THE COURT:  Unless you can connect it to PPO

17 non-Knox-Keene plans, it's irrelevant.

18      MR. VELKEI:  I can connect it in the sense that

19 the witness has said -- what the witness said -- if we

20 can take a moment with the court reporter.  She's

21 testified the requirements are identical, that the

22 statements in there with regard to 15 working days

23 apply to both Knox-Keene and non-Knox-Keene.

24          I'm happy if we have a moment to go back and

25 look at the transcript because that's precisely what
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 1 she said.  I noted it down there.

 2          And the language is in fact identical, so your

 3 Honor -- and we've got a -- we've got the legislative

 4 history says we're supposed to refer to that regulation

 5 in trying to interpret it.

 6          So I think I've connected the dots.  I don't

 7 know that I need to persuade you today.  I'm really

 8 just trying to understand what this statement means.

 9      MR. STRUMWASSER:  What he's really trying do is

10 impeach the witness's statement.  The witness has

11 testified unambiguously it is the position of the CMA

12 that paper claims have to be acknowledged on paper.  He

13 is now trying to see if -- "Can you reconcile that to

14 this statement that purports to be about Knox-Keene,"

15 and, "How about if we match this up to some other

16 answer."

17          He's arguing with the witness.  And this

18 witness's testimony is clear and, frankly, it's

19 secondary or tertiary anyway to the statutory

20 instruction question.

21      THE COURT:  Which is what we have to deal with.

22 I'm sustaining the objection.  Move on.

23      MR. VELKEI:  Okay.

24      Q.  Are you aware personally of any updates to

25 this document since 2008?
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 1      A.  I'm not aware, no.

 2      Q.  Are you familiar with the legislative history

 3 on SB 367?

 4      A.  No.

 5      Q.  No idea?

 6      MR. STRUMWASSER:  Objection, asked and answered.

 7      THE COURT:  Sustained.

 8      MR. VELKEI:  Q.  I'd like to, if you could --

 9 before I do that, did you receive any complaints from

10 your members that people weren't receiving letters

11 acknowledging receipt of a claim?

12      A.  Yes, our center has received complaints.

13      Q.  With respect to PacifiCare?

14      A.  I don't recall specifically with respect to

15 PacifiCare, but we have received complaints.

16      Q.  But I'm focused on with respect to PacifiCare.

17 Did the CMA ever receive complaints related to

18 PacifiCare that they were not receiving a written

19 acknowledgement letter evidencing receipt of a claim?

20      A.  I don't know.

21      Q.  Would you do me a favor and take a look at the

22 log.  And there's two questions I have in mind.  I

23 believe your testimony was that there were in fact

24 folks that complained about the disclosures on the EOB

25 and EOP.
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 1          And then I believe your testimony was that, to

 2 the extent they did complain, it would be recorded in

 3 the log; is that correct?

 4      A.  Yes.

 5      Q.  So could you first, on the EOP EOB issue, take

 6 a look and tell me whether there is in fact any such

 7 complaints recorded in that log?  Because I can't seem

 8 to find it.

 9      THE COURT:  Can you designate which exhibit you

10 want her to look at --

11      MR. VELKEI:  It's 50- --

12      THE COURT:  I don't think so.  It's 55-something.

13      MR. VELKEI:  5505, I believe.

14      THE COURT:  All right.

15      MR. VELKEI:  If I can just look over your shoulder

16 for a second, Ms. Wetzel.  Let me just make sure.

17      THE WITNESS:  5503?  Mine says 5505.

18      THE COURT:  Yes, they're related.  So you're

19 looking at the right one.

20          (Witness begins document review at 3:19 p.m.)

21      MR. KENT:  Your Honor, while the witness is doing

22 that, I've got the document that we said we would file.

23      THE COURT:  Okay.

24      THE WITNESS:  I'm sorry?

25      MR. KENT:  While you're doing that, we're going do
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 1 two things at once.

 2      THE WITNESS:  All right.

 3      MR. STRUMWASSER:  Does your Honor want to mark the

 4 offer of proof?

 5      THE COURT:  Sure, 5517.

 6      MR. VELKEI:  Thank you, your Honor.

 7          (Respondent's Exhibit 5517 marked for

 8           identification)

 9          (Witness concluded document review at 3:29)

10      MR. VELKEI:  Q.  Ms. Wetzel, have you had an

11 opportunity to determine whether in fact the log for

12 PacifiCare reflects any complaints related to the EOB

13 or disclosures in the EOB or EOP?

14      A.  Yes.

15      Q.  Have you found anything?

16      A.  I didn't find anything, no.

17      MR. VELKEI:  Deb, if you would just note for the

18 record the amount of time the witness took for that

19 information, I would appreciate it.

20      Q.  Then with regard to my question about whether

21 the log reflects any complaint related to the failure

22 to receive an acknowledgement letter, does the log

23 reflect any such complaint for PacifiCare?

24      A.  No, but our notes don't encompass the entire

25 conversation that we had with each of the providers.
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 1 So...

 2      Q.  Is there anything on here that would even

 3 suggest that that was a complaint that was raised?

 4      A.  No, not that I can see.

 5      Q.  All right.  When did the CMA first take a

 6 public position that the acknowledgment statute related

 7 to PPO claims 10133.66(c) -- it's been a while --

 8 requires issuance of an acknowledgement letter for the

 9 paper claim?

10      A.  As I testified earlier that has always been

11 our position on the PPO side, on the Insurance Code

12 side, is that a manual claim or paper claim would need

13 to be acknowledged in the same manner in which it was

14 submitted.

15      Q.  Is it your testimony that that was a statement

16 that was issued to CMA members?

17      A.  I don't know if it was issued.

18      Q.  Was it ever publicly released in any fashion?

19      A.  I don't know specifically, but it was likely,

20 yes.

21      Q.  Do you really know one way or the other?  When

22 you say "likely," do you have some information to

23 suggest that?  Or what is that based on?

24      A.  I'm speculating.  I'm not aware of any

25 specific document that was released that would
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 1 articulate that specific position.

 2      Q.  Now, I seem to recall yesterday -- tell me if

 3 I'm incorrect about this -- that once the statute

 4 was -- SB 267 was implemented and passed, that there

 5 were efforts made by CMA to educate its members about

 6 the requirements of that statute.  Do I recall your

 7 testimony correctly?

 8      A.  Yes.

 9      Q.  So there would be some writing that would

10 evidence CMA's position on the various pieces of the

11 legislation?

12      A.  Yes.

13      Q.  And is that something, then, presumably would

14 have been given to members, correct?

15      A.  Yes.

16      Q.  Do you know whether that document has been

17 produced to us?  I don't mean to put you on the spot.

18 We have to talk about the other issue anyway, so maybe

19 we can confer off the record if that's okay.

20      THE COURT:  All right.

21      MR. VELKEI:  Thank you, your Honor.

22      MR. STRUMWASSER:  I mean, we are done in 27

23 minutes, right?

24      THE COURT:  I know.

25          (Recess taken)
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 1      MR. VELKEI:  Your Honor, we didn't have much luck.

 2 In fairness to Mr. Do, he doesn't have the documents

 3 here.  So I think there's really only so much he can do

 4 on his end.  We did have -- we have a pretty detailed

 5 index of the documents, and there's nothing appearing

 6 in 2006 or even 2007 that talks about the statute and

 7 how it should be interpreted and applied.

 8          And so presumably, if we accept as true the

 9 witness's representation that this position was taken

10 from the very outset, it would be in a document that

11 would have been produced to us pursuant to the court

12 order which called for any documents related to the

13 acknowledgement statue and its application.

14      MR. DO:  Your Honor, my understanding is the Court

15 asked us to produce documents disseminated to CMA

16 members that had to do with claims acknowledgment not

17 about the particular statute.

18      THE COURT:  This is the claims acknowledgment

19 statute.  Is there some --

20      MR. DO:  Well, there could be documents that talk

21 about the statute, you know, for -- about just SB 367

22 or whatever it is.  We're talking about the same thing.

23          If what Mr. Velkei means by "the statute" the

24 claims acknowledgement statute or about the topic of

25 claims acknowledgement, then I think we're on the same
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 1 page.

 2      THE COURT:  Okay.

 3      MR. DO:  But my understanding is I think he means

 4 a different thing than what I understand the Court's

 5 order to mean.

 6      MR. VELKEI:  SB 367 includes a provision on the

 7 acknowledgements.

 8      THE COURT:  And that's all we're talking about.

 9      MR. VELKEI:  Right.  And Ms. Wetzel testified --

10      THE COURT:  You know what, Mr. Velkei?  It's --

11 it's not material to the decision that I have to make.

12 And the only caveat I have to say is that about a

13 couple of days ago you bought up this capture issue.  I

14 don't completely understand it.  If you put on a

15 witness that convinces me in some way that this is a

16 valid defense or affects what the amount of the penalty

17 should be, I might have a different take on some of the

18 material that we've gotten.

19          But not even on this.  This has to do within

20 an interpretation of a statute.  Clearly, I didn't mean

21 that the statutes were different.  I meant that the

22 Department of Insurance has taken a different position

23 on the way that they have interpreted it than the DMHC.

24 This witness isn't going to help me make a decision

25 about that.
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 1      MR. VELKEI:  Understood, your Honor.

 2          And forgive me.  I don't mean the try to

 3 Court's patience.  I know it's getting late.  It was to

 4 that issue and it was also, frankly, impeachment

 5 because the witness was unequivocal in saying that this

 6 was the position, and we've gone on and can produce new

 7 evidence.

 8          And I think we've had several instances now

 9 where statements have been made that, once we look at

10 the document, the witness has gone, "Oh, okay.  Maybe

11 that wasn't correct."

12          But it's getting late in the day, and I

13 appreciate the Court's view on this and I appreciate

14 the Court's patience.  I just had a couple more

15 questions, and then I think we're ready to conclude,

16 subject of course to -- well --

17      Q.  And just on this issue, of SB 367 and it's

18 interpretation of how it should be applied, did certain

19 persons at the CMA get together and sort of work out

20 what they thought the appropriate interpretations were

21 for these statutes?

22      A.  No, not that I was a part of.

23      Q.  So you don't know how it is that the CMA

24 reached any conclusions with regard to interpretation

25 of the statutes?
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 1      A.  No.

 2      Q.  So that was -- I mean interpretation of SB

 3 367, would -- the CMA's position on a particular issue

 4 isn't even something within your purview?

 5      A.  It is not within my purview.  It is within the

 6 purview of our Legal Center.

 7      MR. VELKEI:  Okay.  I don't have any further

 8 questions at this time, your Honor.

 9      THE COURT:  I have a question that may be totally

10 irrelevant, but is there joint jurisdiction over Blue

11 Shield and Blue Cross PPO, or does that totally reside

12 in the DMHC?

13      THE WITNESS:  It's a complicated question.

14      THE COURT:  It looked like it might be a

15 complicated question.

16      THE WITNESS:  Blue Cross of California PPO is

17 regulated by the Department of Managed Healthcare.

18 There are Blue Cross and Blue Shield products, like

19 Blue Cross Health and Life, Blue Cross Blue Shield,

20 that are regulated by the Department of Insurance.  So

21 it is confusing and it's confusing for physicians.

22      THE COURT:  And Ms. Rosen agrees with that.

23      MS. ROSEN:  Well, there's two different companies,

24 BBC, Blue Cross of California, and Blue Cross Life and

25 Health.  They each have a PPO product.  Way back when,
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 1 when DMHC was established as a distinct State

 2 department, the BCC PPO was grandfathered in under that

 3 statute.  And they had the opportunity at that point in

 4 time to select -- BCC PPO was given the opportunity at

 5 that point in time to select whether they wanted to be

 6 regulated by the new State department called DMHC or

 7 the old department, California Department of Insurance,

 8 for their BCC PPO product.

 9      MR. KENT:  Actually, I disagree with that but it's

10 just history.

11      THE COURT:  There's no joint regulation.

12      MS. ROSEN:  There's no joint jurisdiction

13      THE COURT:  That's really my question.  However we

14 got there, there's no joint jurisdiction.

15      MR. KENT:  Right.  Historically before there was

16 a DMCH, Department of Corporations used to regulate

17 what became HMOs.

18      THE COURT:  Right.  I actually heard one of those.

19      MR. KENT:  And there was, as you probably recall,

20 a lot of controversy about whether HMOs were legal and

21 this kind of thing.  And there was -- there was an

22 interesting time about regulatory boards.  But we agree

23 that it's either one or the other.

24      THE COURT:  All right.  That actually --

25      MS. ROSEN:  Mr. Kent and I don't disagree.  The
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 1 BCC PPO was regulated by the Department of

 2 Corporations --

 3      THE COURT:  Right, I remember.

 4      MS. ROSEN:  -- prior to the establishment of DMHC.

 5      MR. VELKEI:  It's not just me and Mr. Strumwasser.

 6      THE COURT:  Mr. Strumwasser, did you have

 7 questions?

 8      MR. STRUMWASSER:  I do have questions.  I'm not

 9 going to be able to finish today.  The witness is

10 really tired.  I suspect others are as well.  So I

11 don't think --

12      THE COURT:  We can come back with Mr. Lippincott.

13      MR. STRUMWASSER:  Here's my suggestions.  I have

14 maybe a half our, then if they have questions -- so I

15 think we can slip Ms. Wetzel in.  She's got -- can we

16 go off the record for a second?

17      THE COURT:  Sure.

18          (Discussion off the record)

19 (PacifiCare supplemental offer of proof regarding scope

20 of Andrea Rosen testimony)

21          (Whereupon, the proceedings concluded

22           at 3:49 o'clock p.m.)

23

24

25
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 1 Tuesday, February 22, 2011           9:19 o'clock a.m.

 2                         ---o0o---

 3                   P R O C E E D I N G S

 4          (Respondent's Exhibit 5519 marked

 5           for identification)

 6          (Department's Exhibits 992 and 993 marked

 7           for identification)

 8      THE COURT:  This is on the record before the

 9 Insurance Commissioner of the State of California in

10 the matter of PacifiCare Life and Health Insurance

11 Company.  This is OAH Case No. 2009061395,

12          Agency No. UPA 2007-00004.  Today's date is

13 February 22nd, 2011.  Counsel are present.  Ms. Knous

14 is present as the respondent.

15      MR. KENT:  Yes.

16      THE COURT:  And I believe Ms. Soliman is scheduled

17 to testify.  She's not been dismissed, right?

18      MR. STRUMWASSER:  Right.

19                      SAMIA SOLIMAN,

20          called as a witness by the Department,

21          having been previously duly sworn, was

22          examined and testified further as

23          hereinafter set forth:

24      THE COURT:  So you've previously been sworn in

25 this matter, so you're still under oath.
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 1 If you could take the stand and give your name for the

 2 court reporter again.

 3      THE WITNESS:  Samia Soliman, S-A-M-I-A,

 4 S-O-L-I-M-A-N.

 5      THE COURT:  Go ahead.

 6          CROSS-EXAMINATION BY MR. KENT (resumed)

 7      MR. KENT:  Q.  Good morning, Ms. Soliman.

 8      A.  Good morning.

 9      Q.  Let me show you first, a document that you

10 testified a little bit about during your direct exam

11 the other day.

12          Ms. Soliman, showing you again what was marked

13 as Exhibit 925 for identification --

14      A.  Yes.

15      Q.  -- is this a copy of your professional resume?

16      A.  Yes, it is.

17      THE COURT:  You have to speak up.

18      THE WITNESS:  Yes, it is.

19      MR. KENT:  Q.  It's current, up to date?

20      A.  Yes, it is.

21      Q.  I see from your resume you've worked in the IT

22 field for a number of years; is that right?

23      A.  Yes, I have.

24      Q.  So you consider yourself a pretty technical

25 person?
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 1      A.  No, I'm not as technical anymore.  But I'm

 2 still in the IT field.  I'm an IT professional.

 3      Q.  That's a pretty technical field; is it not?

 4      A.  It is.

 5      Q.  One of this things that's important for an IT

 6 professional such as yourself is to pay attention to

 7 details, correct?

 8      A.  Yes.

 9      Q.  And this Exhibit 925, this is correct and

10 accurate?

11      A.  It is, yes.

12      Q.  Let me just ask you a couple questions off

13 this so I'm sure I've got the chronology right.  You

14 were with First Interstate Bank from 1987 to 1993; is

15 that correct?

16      A.  Yes.

17      Q.  Then something called Infonet, I-N-F-O-N-E-T,

18 Services Corporation from 1993 to 1997; is that

19 correct?

20      A.  Yes.

21      Q.  Then you moved on to a company called

22 Spectria, S-P-E-C-T-R-I-A, from 1997 to 2001; is that

23 right?

24      A.  Yes.

25      Q.  And then your last employment before
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 1 PacifiCare was with a company known as Country Medic

 2 from 2001 to 2003; is that right?

 3      A.  Yes.

 4      Q.  I got those employers and those dates correct?

 5      A.  Yes.  But I would like to add something to

 6 that.

 7      Q.  Sure.

 8      A.  In Infonet Services Corporation, I started off

 9 as a consultant.  Then I became an employee.  So this

10 does not reflect the employer that paid my payroll.  It

11 reflects the employer that did I work for.

12          So for example, before I became an Infonet

13 Services Corporation employee, I was a consultant for

14 Deloitte Touche, contracted to Infonet Services

15 Corporation.  Actually, a subsidiary of Deloitte called

16 Deloitte Tohmatsu -- Deloitte Ross Tohmatsu.

17          So I was an employee of consulting company,

18 Deloitte Tohmatsu, assigned to Infonet Services

19 Corporation as a client.  Then Infonet Services

20 Corporation hired me.

21          But for the purposes of experience, I worked

22 for Infonet Services Corporation from '93 to '97,

23 although I was not an employee of them the entire four

24 years.  And the same thing for Country Medic.  I

25 started first as a consultant for Country Medic, then
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 1 they hired me on as an employee.

 2      Q.  So, then, if I can be clear, what years were

 3 you with Infonet Services Corp either as an consultant

 4 or as an employee of that company?

 5      A.  From '93 to '97.

 6      Q.  In terms of Country Medic, what years were you

 7 working at Country Medic either as a consultant or as

 8 an employee?

 9      A.  2001 to 2003.

10      MR. KENT:  I'll show you a new exhibit, which

11 would be --

12      THE COURT:  5519.  Which we probably ought to put

13 on the record -- can we take a slight detour?

14          This is 5519, a document, "Employment

15 Application, PacifiCare."  And it has a date on it,

16 does it?  Of --

17      MR. KENT:  I believe it does.  If you look over

18 at --

19      THE COURT:  8/18/03.

20      MR. KENT:  Yes, the last page.

21      THE COURT:  So I got a look from the court

22 reporter, who is telling me that we have now numbers

23 out of order.

24          So we did mark as 5518 a document that is

25 PacifiCare's motion for protective order for Wichmann
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 1 and McMahon.

 2          We also marked as 992 and 993 -- 992 is a

 3 submission concerning areas of questioning from McMahon

 4 and Wichmann.  And 939 is a motion to quash the

 5 University of California subpoenas.

 6          Thank you.  I should have put those on before

 7 we started the questioning.  I apologize.

 8          (Respondent's Exhibit 5519, PAC0908695

 9           marked for identification)

10      MR. KENT:  Q.  Okay, Ms. Soliman, showing you a

11 document that's been marked as Exhibit 5519, is this a

12 copy of your employment application with PacifiCare?

13      A.  Mm-hmm.

14      Q.  Yes?

15      A.  This is -- that I filled out or that somebody

16 filled out for me?  I signed it I guess.

17      THE COURT:  He's asking you if this is your

18 application.  And you have to answer out loud.

19      THE WITNESS:  I would say yes, it is.

20      MR. KENT:  Q.  Okay.  Looking over the last page,

21 which is Bates Page 8700 -- and the Bates pages are in

22 the lower right-hand corner -- that's your signature at

23 the bottom of that page?

24      A.  Yes, it is.

25      Q.  And you signed it on September 18, 2003; is



16959

 1 that correct?

 2      A.  Yes, it is.

 3      Q.  You intended the information you put in this

 4 application to be accurate?

 5      A.  I think so, yes.

 6      Q.  I want you to look over at the fourth page of

 7 the document, which is Bates Page 8698 in the lower

 8 right-hand corner.

 9      A.  Okay.

10      Q.  And the first entry -- and we're working

11 chronologically from the oldest to the most recent in

12 terms of your job experience as outlined on this

13 employment application -- the first position is with

14 Deloitte Ross?

15      A.  Yes.

16      Q.  Is that right?

17      A.  That's the one that assigned me to Infonet,

18 yes.  And it says '95 not '97 -- '93.

19      Q.  So the record is clear, the employment with

20 Deloitte, that was omitted from your professional

21 resume, Exhibit 5925?

22      A.  I thought I just explained to you that I first

23 went to Infonet through Deloitte Ross Tohmatsu, and

24 then became employed.

25      Q.  There is no mention of Deloitte over on
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 1 Exhibit 925, is there?

 2      A.  Yes, there is no mention because Deloitte Ross

 3 Tohmatsu hired me as a consult for Infonet Corporation.

 4 So for the purposes of IT experience, I stated that I

 5 worked for Infonet for this time.  And I did.

 6          I clarified that I was not employed by them

 7 immediately.  I was first a consultant, then I became

 8 an employee.  I made that clear before I saw that.

 9      Q.  Fair enough.  But I just want to record to be

10 clear you said yes because of no, or no because of yes.

11          Now, is there a mention on Exhibit 925 on

12 Deloitte, yes or no?

13      MR. STRUMWASSER:  Objection, irrelevant, asked and

14 answered, collateral impeachment.

15      THE COURT:  I'm going to sustain the objection.

16 She said it's not there.  Okay?  Move on.

17      THE WITNESS:  Your Honor, I clarified that --

18      THE COURT:  No, no.  Stop.  Listen to the

19 question.  Answer the question that's asked.

20      THE WITNESS:  Sorry.  Okay.

21      MR. KENT:  Q.  All right.  So then looking at the

22 entry on your PacifiCare employment application,

23 Exhibit 5519, the dates for Infonet Services

24 Corporation, 1995 to 1998, in fact, if I understand

25 your testimony right, some of that time was spent at
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 1 Deloitte?

 2      A.  I was payrolled through Deloitte, but I spent

 3 my time at Infonet.

 4      Q.  Okay.  Let's go over to the prior page, which

 5 is Bates Page 8697, the bottom entry, for Spectria.

 6      A.  Mm-hmm.

 7      Q.  Now, according to your employment application,

 8 you were with Spectria between April 1998 and June

 9 2002; is that correct?

10      A.  Yes.

11      Q.  So looking now at your entry for Spectria on

12 Exhibit 925, you've got both the starting date and the

13 termination date for your employment at Spectria

14 incorrect; is that right?

15      A.  Yes, that is correct.

16      Q.  Then moving to the next entry at the Page 8697

17 on your employment application, I see you were, at

18 least according to the PacifiCare application,

19 self-employed for a period in 2002; is that right?

20      A.  That's when I consulted with Country Medic.

21      Q.  And is there any entry on the --

22          (Reporter interruption)

23      THE WITNESS:  Country Medic.  I also said that,

24 before I saw this, that I first started as a consultant

25 and then I became an employee.
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 1      MR. KENT:  Q.  Then Country Medic, the entry there

 2 you've got from "November 2002 to the present."  So

 3 that would be November 2002 to September 2003; is that

 4 right?

 5      A.  Yes, that is correct.

 6      Q.  Now, if you look over at your professional

 7 resume, Exhibit 925, says here -- well, at least

 8 according to your resume, you were at Country Medic

 9 from 2001 to 2003.  Do I have that right?

10      A.  Yes, I do.

11      Q.  So you've got the wrong start date on Exhibit

12 925?

13      MR. STRUMWASSER:  Objection, argumentative.

14      THE COURT:  Overruled.

15      THE WITNESS:  I'm sorry.  I didn't hear --

16      MR. STRUMWASSER:  Go ahead.

17      THE WITNESS:  Yes, I am off by a year on both

18 Infonet and Spectria.  One year, '98 instead of '97,

19 and 2002 instead of 2001.

20      MR. KENT:  Q.  Did you prepare Exhibit 925?

21      A.  I did.  I prepared that when I was looking for

22 a job.  Yes, I did.

23      Q.  I was going to ask you what you prepared it

24 for.  You say you prepared it when you were looking for

25 a job?
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 1      A.  Yes.

 2      Q.  When did you prepare that?

 3      A.  I would say sometime in 2010 maybe.

 4      Q.  Okay.  So you're currently looking for a new

 5 position?

 6      A.  No, I'm not.  I updated it when I was asked to

 7 produce it.  I updated it with the current position

 8 that I have.

 9      Q.  I take it, when you prepared 925, you did it

10 from your current recollection as opposed to pulling

11 out records?

12      A.  Yes.  I have multiple versions of my resume

13 that I update periodically.  So probably was wrong at

14 some point, with the wrong year.

15      Q.  Okay.  But I was going to ask you, did you

16 actually pull out documents, source documents to --

17      A.  No.

18      Q.  -- figure out when you had been employed at

19 these different companies as opposed to just relying on

20 your recollection when you put together 925?

21      A.  No.  I relied on previous versions of the

22 resume.  And I would take off the months.  I would

23 shorten the description.  It's a living document for

24 the last 15 years.

25      Q.  So over time, it became incorrect in certain
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 1 respects.

 2      A.  I think based on this, it was probably

 3 incorrect.  The application is probably more accurate.

 4      MR. KENT:  Let's show you three documents

 5 together, Ms. Soliman, probably the easiest thing.

 6 They are copies of what previously was marked as

 7 Exhibits 927, 928, and 929 [sic].

 8      THE WITNESS:  Okay.

 9      MR. KENT:  Q.  Looking first at Exhibit 926.

10      A.  Okay.

11      Q.  Ms. Soliman, I take it that this is a 2003

12 PacifiCare IT organization chart; is that right?

13      A.  Not the entire organization chart.  It just

14 shows my relationship to my boss.  There were more -- I

15 had more peers than that.  It wasn't just me.

16      Q.  So this was a couple years before the

17 PacifiCare-United merger?

18      A.  Yes, this is when I was hired in.

19      Q.  And then in -- if you look over at 927, this

20 is an IT organization chart for the year 2006, so for

21 the year following the merger; is that right?

22      A.  This is sort of the first quarter of 2006.

23 There's not the entire IT --

24          (Reporter interruption)

25      THE COURT:  No, that's not what she said.  She
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 1 said "first quarter."

 2          So when the court reporter asks you to repeat

 3 something, you need to say the exact same words.  She's

 4 not asking you for an explanation.  She's asking you

 5 for the words because she didn't hear it.

 6      THE WITNESS:  Okay.  This is if first quarter of

 7 2006.  It's not the entire IT organization.  It just

 8 shows my relationship to my boss.  I had peers, and he

 9 had peers.

10      MR. KENT:  Q.  And then Exhibit 928, that's an

11 organization chart for the year 2009; is that right?

12      A.  It's not an organization chart.  It just shows

13 my relationship to my superiors and my subordinates.

14      Q.  You prepared these three exhibits; is that

15 right?

16      A.  Yes, I did.  I was explaining where I fit in

17 the organization.  It's not intended to be the entire

18 organization.

19      Q.  I'm confused then.  Is there anything on

20 either or any of these three exhibits that would

21 indicate that there was more to the IT organization in

22 the time periods corresponding to these --

23      A.  No, there is --

24      Q.  -- charts?

25      THE COURT:  Wait, wait, wait.
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 1          The other thing is you have to always wait for

 2 him to finish his question before you start the answer

 3 because the court reporter can only take one person at

 4 a time.  This isn't a conversation.  This is a question

 5 and answer.  So you need to wait until he's finished.

 6 You can't guess what he's going say because she can't

 7 guess what he's going to say.  You need to let him

 8 finish and then answer.

 9          I'm sorry.  Where were we?

10          (Record read)

11      THE COURT:  To these documents?

12      MR. KENT:  Yes.

13      THE WITNESS:  No, there isn't.

14      MR. KENT:  Q.  For what purpose did you prepare

15 these three exhibits, Ms. Soliman?

16      A.  For the purpose of explaining where I fit in

17 the organization, not to represent the entire

18 organization.

19      Q.  So I'm clear, you prepared these for purposes

20 of your testimony here, right, in this proceeding?

21      A.  I prepared this in explanation to

22 Mr. Strumwasser where I was in the organization.  In

23 fact, I prepared it -- I spoke to it.  I did not write

24 it myself.  I did not draw it myself.

25      Q.  Okay.  Let me go back see if I can get an
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 1 answer to that question.  You prepared these three

 2 exhibits for purposes of your testimony in this

 3 proceeding; is that right?

 4      A.  I did not prepare them.  I responded to

 5 questions as to where I fit in the organization.

 6      Q.  Okay.  Now, were you asked any questions about

 7 what did the rest of the IT organization look like at

 8 PacifiCare-United in any of these time periods?

 9      A.  I was not asked that question, no.

10      Q.  So if I understand it, Mr. Strumwasser's

11 office actually prepared the three exhibits?

12      A.  Yes, they did, based on my conversation with

13 them.

14      Q.  And let's focus on the second one,

15 Exhibit 927 --

16      THE COURT:  Thank you.

17      MR. KENT:  Q.  -- which is the 2006 organizational

18 chart.  Was it your intent in assisting in the

19 preparation of this chart to accurately depict the

20 reporting structure in the PacifiCare-United IT

21 structure from Mr. Santelli down?

22      A.  My intent was to show where I fit in the

23 organization not to show the organization.

24      Q.  I'm a little confused.  Does this exhibit,

25 927, the 2006 organizational chart, depict the number
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 1 of persons in IT who reported to Mr. Santelli in

 2 addition to Mr. Ahwah?

 3      A.  The purpose was to show what --

 4      THE COURT:  No, no.  Listen to the question.

 5      THE WITNESS:  Okay.

 6      THE COURT:  He didn't ask the purpose.

 7      THE WITNESS:  I don't understand the question.

 8          (Record read)

 9      THE WITNESS:  No.

10      MR. KENT:  Q.  Does this chart accurately

11 depict -- and I'm referring to Exhibit 927, does it

12 accurately depict the number of people in addition to

13 yourself who reported to Mr. Ahwah in 2006?

14      A.  Only portions of them.  There were more people

15 under Mr. Ahwah.

16      Q.  Many more, weren't there?

17      A.  Yes.

18      Q.  All right.  And does this Exhibit 927

19 accurately depict the number of persons in addition to

20 yourself in the IT organization who were at your same

21 level if 2006?

22      A.  No, it does not show it.

23      MR. KENT:  This will be the next in order.

24      THE COURT:  5520, and it's an organizational chart

25 updated June 2007.
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 1          (Respondent's Exhibit 5520, PAC0912570

 2           marked for identification)

 3      MR. KENT:  Q.  Showing you an exhibit that's been

 4 marked as Exhibit 5520, does this appear to be an

 5 organization chart of the PacifiCare-United IT

 6 organization of -- has a date of June 2007?  Yes?

 7      A.  What is the question?

 8      Q.  The question is, does this look like an

 9 organization chart from June 2007?

10      A.  It does.

11      Q.  Consistent with your recollection?

12      A.  There were a lot of these org charts.  I would

13 not tell you I recall this particular one or any other

14 one.

15      Q.  Do you see anything you see is incorrect in

16 this organization chart as of June 2007?

17      A.  I would not be able to tell if it was correct

18 or not, but I assume.

19      Q.  Okay -- I'm sorry?

20      A.  I assume it's correct, but I wouldn't be able

21 to tell you it was correct or not.  I didn't produce

22 it.

23      Q.  But you didn't see anything that was incorrect

24 on it?

25      A.  No.
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 1      Q.  And Gary Ahwah, your boss at the time, he's

 2 over the third person down in the far left column,

 3 right?

 4      A.  Yes.

 5      Q.  Ms. Soliman, do you recall back in 2006 about

 6 how many folks in addition to yourself were at your

 7 level, same level, in the hierarchy of the

 8 PacifiCare-United IT organization?

 9      A.  Probably four or five.

10      Q.  Four or five?

11      A.  Possibly, yes.  I -- probably.  At my level

12 reporting to Gary Ahwah?

13      Q.  No, no, no.  At your level throughout the

14 organization.

15      A.  I would not know that.  There's no way I would

16 know that.

17      Q.  Are we talking about 10, 20, more than that?

18      A.  More than that.  Probably more than that, but

19 I would not know that.  At my level?  I don't know.

20      MR. KENT:  5521

21      THE COURT:  5521 looks like a list, dated

22 7/1/2006, of employees.

23          Is that what it is?

24      MR. KENT:  That's what I believe it is, your

25 Honor.
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 1      THE COURT:  Okay.

 2          (Respondent's Exhibit 5521, PAC09313571

 3            marked for identification)

 4      MR. KENT:  Q.  Do you recall PacifiCare-United

 5 used a system called Peoplesoft for payroll database?

 6      A.  Yes.

 7      Q.  And you recall from your work at

 8 PacifiCare-United that there was something known as the

 9 SDM tool or searchable data map that was part of the

10 Peoplesoft database?

11      A.  I don't recall that one, no.

12      Q.  Looking at what we just marked as 5521, do you

13 see Mr. Santelli is at the top of the list of

14 employees?

15      A.  Yes.

16      Q.  And then Mr. Ahwah is beneath him?

17      A.  Yes.

18      Q.  Mr. Ahwah always has that point of -- at the

19 head of the table because his last name ends in A?

20      A.  Okay.

21      Q.  Okay.  Well, the question -- this list looks

22 like it's alphabetized, at least by layer, doesn't it?

23      A.  It looks like it.

24      Q.  If you look in the group under Mr. Ahwah,

25 looks like you're the last name there.  You're one of
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 1 six reports to Mr. Ahwah; is that correct?

 2      A.  Yes.

 3      MR. STRUMWASSER:  Excuse me --

 4      THE COURT:  I think it's five.

 5      MR. STRUMWASSER:  Yes.

 6      MR. KENT:  You're absolutely right.

 7      Q.  One of five?

 8      A.  I had four peers.

 9      Q.  That's consistent with your recollection of

10 the situation in terms of the reporting structure in on

11 or about July 1, 2006, the date of this map?

12      A.  Probably.

13      Q.  I'm sorry.  I didn't hear.

14      A.  Probably.

15      Q.  All right.  And if you look down at the column

16 below -- or which starts with the box of to the left of

17 Mr. Ahwah's name, there's a series of folks who report

18 to Mr. Santelli; is that right?  So for example, you

19 have Mr. Ahwah, you have Kelly Clark, you have

20 Ms. Colby, John Doddy, Ms. Peterson, Mr. Skopas,

21 Mr. Vanderheyden; is that right?

22      A.  Yes.

23      Q.  Then adding up the boxes to the left of your

24 name, there's a large number of folks at your layer in

25 the PacifiCare IT organization back in mid 2006; isn't
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 1 that right?

 2      A.  That's what appears to be, yes.

 3      Q.  Looks like there's over 50.

 4      MR. STRUMWASSER:  Objection.

 5      THE WITNESS:  Whatever you say.  I didn't count

 6 them.

 7      THE COURT:  Yes.  You can just count them, right?

 8      MR. KENT:  Q.  Do you see anything on this data

 9 map, do you see a name or any piece of information here

10 that appears to be incorrect as of July 1, 2006?

11      A.  I have no way of knowing how correct this is.

12 I'm assuming it's correct if it comes from the company.

13      Q.  And looking at the entry for you, "Samia

14 Soliman," toward the top of the page --

15      A.  Mm-hmm.

16      Q.  It shows you as being a "Dir" or director; is

17 that right?

18      A.  That's what it shows, correct, mm-hmm.

19      Q.  You were in something called "Information

20 Systems"?

21      A.  Yes, I was.

22      Q.  I'm sorry.  I didn't hear you.

23      A.  Yes, I was.

24      THE COURT:  I count 52.

25      MR. STRUMWASSER:  I don't know.  Is there a
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 1 representation that that is a full set?

 2      THE COURT:  I don't know.  I just count 52 on this

 3 page.

 4      THE WITNESS:  Based on the scroll bar, looks like

 5 there's more.  The scroll bar is not at the end.

 6      MR. KENT:  I'm sorry?

 7      THE WITNESS:  Based on the scroll bar on the

 8 right, it looks like there's more because it didn't go

 9 all the way to the end.

10      MR. KENT:  This will be 5- --

11      THE COURT:  5522

12          (Respondent's Exhibit 5522, PAC0912572

13           marked for identification)

14      THE COURT:  5522 is a list dated 7/1/2006, showing

15 the next level.  Is that what this is?

16      MR. KENT:  Yes.  Same level for the same date.

17      Q.  Showing you Exhibit 5522, Ms. Soliman, if you

18 could look down the first page, about two thirds of the

19 way, you can find your name with a check mark to the

20 left.  Do you have that?

21      A.  I'm sorry.  Am I supposed to write the number

22 on this?

23      Q.  Yes, that would be very helpful.

24      A.  What is the number again, please?

25      Q.  5522.
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 1      A.  And I didn't write the number on this one.

 2 Was I supposed to write it?

 3      Q.  5521, thank you.

 4      A.  Okay.  So please repeat your question.

 5      Q.  If you look about two thirds of the way down

 6 the page, the first page of Exhibit 5522, you see your

 7 name with a check mark to the left?

 8      A.  Mm-hmm.

 9      Q.  Yes?

10      A.  Yes, I do.

11      Q.  All right.  And then there's some names below

12 that that are inset to the right?

13      A.  Yes, they are.

14      Q.  Those are names of the folks who reported to

15 you in July of 2006; is that right?

16      A.  Yes, it is.

17      Q.  Now, this chart looks like it -- or this map

18 lists the information that was on the prior exhibit,

19 5521, but takes the information one layer deeper.  Does

20 that look right?

21      A.  Yes, it does.

22      Q.  And by doing that, the map goes out -- looks

23 like over ten, ten and a half pages; is that right?

24      A.  Yes.

25      Q.  So it's a pretty broad IT organization within
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 1 PacifiCare-United as of July 2006.  Would you agree?

 2      A.  Yes, it was very big.

 3      Q.  Fair to say there would be a lot of aspects of

 4 that IT organization that you would be unfamiliar with?

 5      A.  Sure, yes.

 6      Q.  Fair to say that there were lots of projects

 7 undertaken by that very broad IT organization that you

 8 had no involvement with?

 9      A.  Absolutely, yes.

10      Q.  I believe you testified that, in 2006, there

11 were some voluntary terminations in Cypress within the

12 PacifiCare-United IT organization; is that right?

13      A.  I testified that there was a large number of

14 voluntary terminations in my team.

15      Q.  I think you said that there were some.

16      A.  I actually, I think, gave a number at the

17 time, 20-something, in my team, in my team alone, I

18 should say.

19      Q.  I'm sorry?

20      A.  In my team alone there were 20-something in

21 first month and a half, two months.

22      Q.  You indicated that there were pockets of

23 layoffs in the IT Cypress -- the IT organization in

24 Cypress -- let me say that again so it's a little

25 clearer.
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 1          You indicated that there were pockets of

 2 layoffs in 2006 within the IT organization in Cypress;

 3 is that right?

 4      A.  Yes, it is.

 5      Q.  And you testified that at least at some point

 6 in time in 2006, you were asked to put together a list

 7 of candidates who potentially could get cut or

 8 terminated; is that right?

 9      A.  That happened not only 2006 but also further.

10 Yes, I did.

11      Q.  And if I recall your testimony, you talked

12 about a meeting in or about June 2007, when Dave

13 Wichmann had come out from Minnesota and spoke to a

14 number of the Cypress employees; is that right?

15      A.  Yes, that's right.

16      Q.  And you know, I think -- did you testify that

17 it was one meeting that was scheduled several times on

18 a day?

19      A.  That was my understanding, yes.

20      Q.  That was your understanding?

21      A.  It was one meeting scheduled multiple times.

22      Q.  Okay.

23      A.  One presentation scheduled multiple times,

24 yes.

25      Q.  That's your clear recollection?
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 1      A.  My recollection, yes.  June 2007 or July 2007

 2 or August, but it was 2007, mid 2007.

 3      Q.  But what you remember clearly is that this

 4 meeting was scheduled multiple times?

 5      A.  Yes.

 6      Q.  It was the same meeting scheduled multiple

 7 times, right?

 8      A.  Yes.  May I explain how I got that impression?

 9 May I?  May I explain why I'm saying that?  I guess

10 not.

11      Q.  Now, according to you, Mr. Wichmann made a

12 statement about there having been cuts that,

13 quote/unquote, were too deep in California; is that

14 right?

15      A.  Yes, that's correct.

16      Q.  And that Mr. Wichmann said something about

17 that going forward there would be a build-up of

18 employees in California; is that right?

19      A.  Yes.  That's correct.

20      Q.  Then you were asked whether you had noticed

21 any sign of a build-up of employees in the IT

22 organization in California after June 2007.  Do you

23 recall that question being posed to you?

24      A.  Yes, I do.  Yes, I do recall.

25      Q.  And your answer was no?
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 1      A.  I did not notice a difference, no.

 2      Q.  By your testimony, were you trying to suggest

 3 that the IT organization in Cypress had been cut too

 4 deeply in 2006-2007?

 5      A.  The -- no.  That's not what I said.  I said

 6 Mr. Wichmann said management realized they cut too deep

 7 in California.  He was not speaking to IT specifically.

 8      Q.  Okay.  All right.  So I wanted to -- because

 9 you're here, as I understand it, based on your

10 experience in IT at PacifiCare-United, and I want to

11 just make sure on the record that the record is clear

12 that, by your testimony, you were not trying to suggest

13 that you believed the Cypress IT organization had been

14 cut too deeply in 2006-2007.

15      MR. STRUMWASSER:  I think that mischaracterizes

16 her testimony.  Her answer was what Mr. Wichmann said,

17 and now the question is what did she think.

18      THE COURT:  She did just say she -- all right.

19 I'm going to allow the question.

20      THE WITNESS:  Please repeat the question.

21      MR. KENT:  Please reread it.

22          (Record read)

23      THE WITNESS:  I have no belief one way or the

24 other.  I have no belief one way or the other.

25      THE COURT:  Is this new?
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 1      MR. KENT:  Yes.

 2      THE COURT:  So this is 5523.  It's a 2006-2008

 3 headcount.

 4          (Respondent's Exhibit 5523, PAC0913582

 5           marked for identification)

 6      MR. KENT:  Q.  Showing you a two-page -- it's

 7 actually one page, had to get cut in half -- exhibit

 8 marked 5523.  You're familiar, are you not, with the

 9 Peoplesoft HRMS database that PacifiCare-United has

10 used or uses for maintaining an employee's statistics

11 and information?

12      MR. STRUMWASSER:  No foundation with respect to

13 uses.

14      THE COURT:  If she knows.

15      THE WITNESS:  I know the system existed.  I was

16 not in charge of it.  I do not know enough about it.

17      MR. KENT:  Q.   All right.  Well, looking at

18 5523 -- and I'm looking on the first page, over on the

19 left-hand margin.  You see that the -- let me start

20 over.

21          The name of this chart is "2006-2007 [sic]

22 UnitedHealth Group IT Cypress Headcount By Month"

23      THE COURT:  Actually, it's "2006 to 2008."

24      MR. KENT:  Thank you.  It does.

25      Q.  Again, for the record, this is a "2006 to 2008
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 1 UnitedHealth Group IT Cypress Headcount By Month."

 2          My question to you, Ms. Soliman, is, looking

 3 at those metrics over in the left-hand column of the

 4 first page, you see that the IT headcount in Cypress

 5 according to this document, dropped all of four persons

 6 in total between February and March 2006?  Do you see

 7 that?

 8      A.  I see that.

 9      Q.  And that's consistent with your recollection?

10      A.  No.

11      Q.  No?

12      A.  No.  Because between January and March, I

13 lost -- my team -- 23 people.

14      Q.  Okay.  But people were being hired and being

15 replaced in other teams, correct?

16      A.  It appears to be, yes.

17      Q.  All right.  And then in April 2006, the total

18 IT headcount in Cypress went up to over 240 persons; is

19 that right?

20      A.  May I explain that?  Yes.  May I explain that?

21      Q.  Sure.

22      A.  That's because we hired Keane consultants,

23 from Keane.  They changed payroll to become

24 PacifiCare-United employees.

25      Q.  And People like Divina Way and her teams --
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 1      A.  Yes.

 2      Q.  -- they had been outsourced, and they were, in

 3 the corporate world, called insourced by

 4 United-PacifiCare?

 5      A.  Yes.  Some people came on as early as April,

 6 and the rest came on in July.

 7      Q.  So United-PacifiCare, the combined companies,

 8 reached out and took a number of the experienced legacy

 9 PacifiCare -- or people who had experience on the

10 legacy PacifiCare claims platforms and hired them in so

11 that they would be full-time employees of the company;

12 is that right?

13      A.  That was part of -- yes.  That was part of the

14 terminating the Keane contract, that we would terminate

15 the Keane contract and put their choice employees on

16 our payroll, yes.

17      Q.  Choice employees, the ones who really knew the

18 claims platforms, right?

19      A.  The ones who performed well.  I don't know

20 claims specifically -- the high performers.

21      Q.  Then the IT employee base in Cypress continues

22 to grow up through June 2006; is that right?

23      A.  You want me to analyze the number now?  Is

24 that what your question is?

25      Q.  Well, am I reading this correctly?
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 1      A.  It doesn't look like it continues to grow.  It

 2 looks like it stayed almost flat.

 3      Q.  It grew between May and June 2006, fair

 4 enough?

 5      A.  Yes, due to Keane insourcing.

 6      Q.  Then from June 2006 well into 2008, the IT

 7 employee base in Cypress remained pretty constant,

 8 correct?

 9      A.  Yes.

10      Q.  And you're aware, are you not, that --

11 focusing on the maintenance of the RIMS claims

12 platform, that the number of people who were dedicated

13 to maintaining that platform stayed constant from a

14 time before the merger until after the merger?

15      MR. STRUMWASSER:  No foundation.

16      THE COURT:  If she knows.

17      THE WITNESS:  I have no idea, actually, about

18 RIMS.

19      MR. KENT:  Q.  Now, if I understand your testimony

20 from when you were here earlier, one of your criticisms

21 of PacifiCare-United is that the 2006 -- or involves

22 the 2006 transfer of the PacifiCare data warehouse to

23 Eagan; is that right?

24      A.  I don't recall Eagan being mentioned at all.

25      Q.  Looking at Page 15358 from your testimony,
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 1 Line 2, Question:  "Was one of the data

 2          centers being discussed in this

 3          context the conversion to the

 4          Eagan data center?"

 5               Answer:  "Eventually that's

 6          what it was.  At the time, there

 7          were no names mentioned.  Yes."

 8      MR. STRUMWASSER:  I think for context she has to

 9 be -- you know, the very question makes a reference to

10 the prior testimony.  I think she has to be given a

11 larger swath.

12      THE COURT:  She said she didn't remember, so he's

13 refreshing her recollection.

14      THE WITNESS:  You asked me about a data warehouse,

15 not a data center.  Two different things.

16      MR. KENT:  Q.  The data warehouse.

17      A.  Data warehouse and Eagan are two different

18 things, apples and oranges.  Date warehouse is

19 application.  Eagan is a data center.  When I referred

20 to this, I recall, it was the question about when did I

21 hear the word "fall forward" the first time.  And it

22 was from Mr. Connolly when he mentioned we were going

23 to be consolidating data centers, not data warehouse.

24      Q.  Okay.  I might have used the wrong term.

25      A.  So now what is the question about data
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 1 warehouse?

 2      Q.  Well, let me ask you, so one of your

 3 criticisms of PacifiCare-United is the transfer of the

 4 data center to Eagan in 2006; is that right?

 5      MR. STRUMWASSER:  Objection, mischaracterizes her

 6 testimony.  She said nothing at all like that.

 7      THE WITNESS:  I did not --

 8      THE COURT:  It's cross-examination.  I don't

 9 know -- I'm going to allow it as cross-examination.

10 But it's a question, rather than a statement.

11      MR. STRUMWASSER:  Thank you.

12      THE WITNESS:  I did not render an opinion on the

13 consolidation of data centers.

14      MR. KENT:  Q.  So you don't have an opinion

15 whether it went well or not well?

16      A.  No, I don't.

17      Q.  Now, you believe, though, that the transfer of

18 the data center to Eagan in 2006 was too aggressive?

19      A.  I have no opinion about that.  It's outside of

20 my specialty at the time.

21      Q.  Okay.  Now, you testified though, that you

22 heard, if I'm understanding your testimony correctly, a

23 Mike Connolly say that it was a very aggressive plan to

24 move this data center?

25      MR. STRUMWASSER:  Objection, that isn't what her
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 1 testimony is.  Her testimony was about the data

 2 warehousing.  That's where the word "aggressive" comes

 3 from.

 4      THE COURT:  All right.  Well --

 5      MR. KENT:  I think there's a question pending, and

 6 I didn't hear an objection.

 7      MR. STRUMWASSER:  Objection, mischaracterizes her

 8 testimony.

 9      THE COURT:  Okay.  Can you read the question.

10          (Record read)

11      THE COURT:  I'll allow it as a question.  If

12 that's not what it was, she can say that wasn't it.

13      THE WITNESS:  I recall Mr. Connolly saying that it

14 was an aggressive plan.  It was his words, not mine --

15 that we have an aggressive plan to move the data center

16 to Eagan, to insource it from IBM and consolidate to

17 Eagan.  That was his words, not mine.

18      MR. KENT:  Q.  Okay.  So you don't have an opinion

19 one way or another whether the plan that was put

20 together to move that data center was or was not too

21 aggressive?

22      A.  Not my call.

23      Q.  Not your call.  And you think that this was an

24 example of your former company employing the --

25 something that you've called fall forward?
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 1      A.  "Fall forward" is not mine.  I did not make up

 2 that word.  I heard that word.

 3      Q.  You heard that word?

 4      A.  It was stated numerous times, and we've seen

 5 it on documents last time.

 6      Q.  But do you think that this movement or the

 7 transfer of the data center, PacifiCare data center, to

 8 Eagan was an example of your former company employing

 9 fall forward as they had in the past?

10      A.  This is the statement that was made by

11 management, and this is what -- my understanding is

12 what management was doing, yes.

13      Q.  So you think that this was an example of fall

14 forward?

15      MR. STRUMWASSER:  "This" being Eagan?

16      MR. KENT:  Yes.

17      THE WITNESS:  Most likely it was, yes.

18      MR. KENT:  Q.  Most likely it was?

19      A.  Yes.

20      Q.  And that's because you think too little

21 testing was done before the transfer was made?

22      A.  No.  It's because in 2007 there was a

23 statement made that we will no longer use fall forward.

24      Q.  Question is, in 2006, do you think there was

25 too little testing done, IT testing, before the
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 1 transfer of the PacifiCare data center was made to

 2 Eagan?

 3      A.  I have no idea how much testing was done.  I

 4 know in my team we were given little testing time, my

 5 applications.  I cannot speak for entire IT.

 6      Q.  Ms. Soliman, you were asked some questions

 7 about this transfer of the data center to Eagan when

 8 you were here before.  And you ascribed certain

 9 comments to Mr. Mike Connolly.

10          And what I'm trying to ask you now is whether

11 you believe that this data center transfer in 2006 to

12 Eagan was an example of fall forward.

13      A.  And my response is, I would assume it was

14 because the word "fall forward" was not taken back

15 until a year later.  So my assumption is that was used,

16 yes.

17      Q.  In this particular project, "this project"

18 being the transfer of the data center to Eagan?

19      A.  Yes, that was my assumption because that was

20 the word used at the time.

21      Q.  When you say --

22      A.  Over a year.

23      Q.  I'm sorry.  I stepped on you.

24          When you say it's your assumption, do you know

25 anything about the extent of testing that was done
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 1 before the data center was moved to Eagan in 2006?

 2      A.  I would have no visibility into that except

 3 for areas that I migrated.

 4      Q.  But looking back to 2006, did you have any

 5 visibility to the testing that was done for purposes of

 6 that transfer of the data center to Eagan?

 7      A.  From my area, yes.  Outside of my area, no.

 8      Q.  But you didn't have any part of the testing

 9 that was done prior to the movement or the transfer of

10 that data center to Eagan, did you?

11      A.  I had visibility to the testing of my

12 applications that were moved.

13      Q.  Now, let's focus in on the movement that

14 affected RIMS -- well, let me ask you first, was there

15 any part of the data center transfer in 2006 to Eagan

16 which involved RIMS?

17      A.  I have no idea.

18      MR. STRUMWASSER:  Objection --

19      THE COURT:  I'm sorry.  Could repeat that?

20          (Record read)

21      THE WITNESS:  I don't know.

22      THE COURT:  Okay.

23      MR. KENT:  Q.  Do you know whether any RIMS

24 servers were moved to Eagan?

25      A.  I don't know.
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 1      Q.  Do you know whether any other hardware

 2 pertaining to RIMS was moved to Eagan as part of this

 3 data center?

 4      A.  I don't know what all was involved in the move

 5 except for the area I was responsible for.

 6      Q.  Okay.  And, now, do you consider -- have you

 7 ever been involved in the relocation of a claims

 8 platform server or servers?

 9      A.  No, I was not.

10      Q.  You've never been involved in that type of

11 exercise?

12      A.  No, I have not.

13      Q.  Do you know what, if any, testing is

14 appropriate and necessary to be done before servers

15 that are part of a claims platform are moved from one

16 location to another?

17      A.  Specific to claims?  No.  It's -- I know in

18 general about data center move testing, but I don't

19 know anything about RIMS.

20      Q.  Okay.  Do you know whether the RIMS servers in

21 fact were moved to Eagan?

22      A.  I don't know.

23      Q.  Where is Eagan?

24      A.  Someplace in -- in the South.

25      Q.  Someplace in the Midwest or the South?
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 1      A.  I'm sorry.  I don't know.  I don't know where

 2 Eagan is.  I've never been there.

 3      THE COURT:  I think the testimony indicated it was

 4 in Oklahoma.

 5      MR. KENT:  It's in Minnesota.

 6      MR. STRUMWASSER:  I think all we know is it's a

 7 place that gets lightning.

 8      THE COURT:  I remember that.  It's cold there, in

 9 the winter.

10      MR. KENT:  Q.  Just so I'm clear, do you know

11 where, prior to this move, the RIMS servers were

12 physically located?

13      A.  No.  I know that they were run by IBM, but I

14 don't know where.

15      Q.  You don't know what facility?

16      A.  IBM facilities, but I don't know where.

17      Q.  Do you know when the servers were moved?

18      A.  No, I don't.

19      Q.  Do you have any line of site into the process

20 of reconnecting those servers after they had been moved

21 to Eagan?

22      A.  No, I don't.

23      Q.  Do you know what happened in terms of claims

24 processing --

25      A.  No, I don't.
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 1      Q.  -- that took place after the servers were

 2 moved to Eagan?

 3      A.  No, I don't.

 4      Q.  Do you know whether the system was up and

 5 ready and running exactly when it was supposed to be?

 6      MR. STRUMWASSER:  Your Honor, I think we've

 7 established pretty clearly that this witness doesn't

 8 have any testimony about the transition of RIMS.

 9      THE COURT:  Let's move on.

10      MR. KENT:  Just don't want to fall forward.

11      THE COURT:  Yes, or fail forward.

12      MR. KENT:  This is probably a good time to take a

13 break.

14      THE COURT:  All right.

15          (Recess taken)

16      THE COURT:  Go ahead.

17      MR. KENT:  Q.  Let me ask you a few questions

18 about UFE EDI, Ms. Soliman.  The implementation project

19 you were involved in 2006-2007 around UFE and EDI, that

20 actually was a series of projects undertaken over,

21 what, a year-plus period?

22      A.  Yes, it was.

23      Q.  I'm sorry.  I couldn't hear you.

24      A.  Yes, it was.

25      Q.  And each of those projects involved adding
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 1 one, two, or a small number of additional

 2 clearinghouses to that UFE EDI process; is that right?

 3      A.  No.  It was not adding additional warehouses.

 4 It was converting EDI sources from coming directly from

 5 the trading partner to coming through a warehouse --

 6 I'm sorry, a clearinghouse to UFE.

 7      Q.  So far to say that each of those projects

 8 involved transitioning one or two or a small number of

 9 these trading partners from one system over to this UFE

10 EDI system?

11      A.  Yes.

12      MR. KENT:  That would be 5524, I believe?

13      THE COURT:  That's it.  This is "Meeting 2008

14 Budget" with a date of 1/4/08.

15          (Respondent's Exhibit 5524, PAC0913606

16           marked for identification)

17      MR. KENT:  Q.  I didn't see your name on this

18 document, Ms. Soliman.  But have you seen this before?

19      A.  No.

20      Q.  Okay.  Let me ask you about some of the

21 information on here.  Looking about halfway down the

22 first page, there's a box that says "Discussion," and

23 then "Already completed migration of 6 PHS vendors in

24 2007."  Do you see that?

25      A.  Yes.
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 1      Q.  And then below that, there's a reference to an

 2 "SSI & Office Ally - May 2007."

 3          SSI and Office Ally are two of those vendors

 4 or trading partners which were transferred over as part

 5 of this project; is that right?

 6      A.  SSI, Office Ally, yes.

 7      Q.  Then the next line, there's an acronym

 8 T-H-I-N, or THIN, and then Navicure, N-A-V-I-C-U-R-E,

 9 those are two additional trading partners who were

10 transferred as part of this implementation project?

11      A.  Yes.

12      Q.  And the dates to the right of those two

13 entries, May 2007, June 2007, those are consistent with

14 your recollection about when those particular trading

15 partners were transferred?

16      A.  I wouldn't necessarily recall anything, but

17 it's probably correct.  And I don't think it started in

18 2006.  I think it started 2007.  I could be wrong.

19      Q.  And so that I'm clear, it was you and your

20 development team who were responsible for doing the

21 development work around transferring these four vendors

22 or trading partners to UFE EDI and referring to SSI,

23 Office Ally, THIN and Navicure; is that right?

24      A.  There was no development -- yes.  It was my

25 staff.  But there was no development work, only testing
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 1 work.

 2      Q.  Only testing work?

 3      A.  Testing work and probably, if needed, then we

 4 would modify the front end of gateway.

 5      Q.  I'm sorry?

 6      A.  We might be modifying the gateway if needed.

 7 I don't know.  But we were not doing any development on

 8 UFE.  There was not UFE development on my side.

 9      Q.  But there was some development that had to be

10 done vis-a-vis the PHS hub to effect these transfers,

11 right?

12      A.  If need be, yes.

13      Q.  And your team was responsible for doing that

14 work?

15      A.  Yes.

16      Q.  Now, I'm a little unclear.  Do you recall

17 whether or not there was actual development work

18 associated with these transfers, or was it only testing

19 done with respect to these four trading partners?

20      A.  I would not recall if there was development

21 work or not.  But if there was development work, it

22 probably would have been minor.

23      Q.  But fair to say that, whatever testing was

24 done for purposes of transferring these four trading

25 partners to UFE EDI, your team was responsible for
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 1 doing that?

 2      A.  For testing, yes.

 3      Q.  And it's your testimony that, back in 2007,

 4 you were never given sufficient authority to do

 5 adequate testing around these EDI transfers; is that

 6 right?

 7      A.  I was not given sufficient funding to do

 8 sufficient testing.

 9      MR. KENT:  This will be 5525.

10      THE COURT:  5525 is an e-mail with a top date of

11 5/5/07.  A lot of fives.

12          (Respondent's Exhibit 5525, PAC0913601

13           marked for identification)

14      MR. KENT:  Q.  Do you recognize this e-mail?

15      A.  Now I do.  It's from me.

16      Q.  I'm sorry.  I couldn't hear you.

17      A.  Now I do.  It is from me.

18      Q.  To you from Joseph Chalastra,

19 C-H-A-L-A-S-T-R-A, and to Gary Ahwah; is that right?

20      A.  Yes, uh-huh.

21      Q.  Mr. Ahwah was your boss at the time?

22      A.  Yes.

23      Q.  And Joe Chalastra was one of the persons on

24 the business side of PacifiCare-United who was

25 responsible for the transitions of these various



16997

 1 vendors over to the UFI EDI process?

 2      A.  I don't remember whether he was on the

 3 business side or IT.  I don't recall.  Or he may have

 4 been on both sides at some point.  But he was a player

 5 on this.

 6      Q.  He was a player, wasn't he?

 7      A.  Not -- I mean involved party.

 8      Q.  He was pretty far up there on the food chain,

 9 right?

10      A.  I guess.  I don't know.

11      Q.  You guess, or you think, or you don't know?

12      A.  I'm not sure.  I don't know how high up he

13 was.

14      Q.  Now, this e-mail of May 5th, 2007, this is an

15 e-mail where you're telling or advising Mr. Chalastra

16 and Mr. Ahwah of an estimate for doing the EDI UFE

17 conversion; is that right?

18      A.  Yes.

19      MR. STRUMWASSER:  Excuse me.  I didn't know

20 whether the witness has had an opportunity to review

21 the document.

22          Do you need time to review the document, or

23 are you okay?

24      MR. KENT:  Take as much time as you want,

25 Ms. Soliman.  And tell me when you're ready to answer
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 1 some more questions.

 2      THE WITNESS:  Okay.  Please repeat this question.

 3 I'll answer it.  Repeat the question.

 4      MR. STRUMWASSER:  You've answered the question.

 5 There's no question pending.

 6      MR. KENT:  Q.  And back in May of --

 7      MR. STRUMWASSER:  I'm sorry.  I think she --

 8      THE WITNESS:  I don't remember what the last

 9 question was.

10      THE COURT:  There isn't a question pending.

11      MR. STRUMWASSER:  But I thought you were

12 reading --

13          Did she indicate she's done?

14      MR. KENT:  There was a question.  And then there

15 was an answer "yes."

16      MR. STRUMWASSER:  Right.

17      MR. KENT:  Q.  Did you have more to answer on that

18 last question?  No?

19      A.  I don't remember what it was.

20      Q.  The question was:  "Now, this

21          e-mail of May 5th, 2007, this

22          is an e-mail where you're telling

23          or advising Mr. Chalastra and

24          Mr. Ahwah of an estimate for

25          doing the EDI UFE conversion; is
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 1          that right ?"

 2               Answer:  "Yes."

 3          Did you have anything you wanted to add to

 4 that?

 5      A.  No, I don't.

 6      Q.  You intended this to be an accurate report to

 7 Mr. Chalastra and Mr. Ahwah back in May 2007; is that

 8 right?

 9      A.  I intended for this to be a request to approve

10 the hours that I want.

11      Q.  And you intended that the text that you put in

12 that first paragraph would be accurate, right?

13      A.  Yes.

14      Q.  So when you say, "I reconvened with the EDI

15 team to revisit the estimates," that's something you in

16 fact had done?

17      A.  Yes, I did.

18      Q.  You met with your team to revisit estimates

19 for doing this work in transitioning the various

20 trading partners over to UFE EDI, correct?

21      A.  Correct.

22      Q.  And then you go on to write, "...we have a

23 better idea of the complexity of the testing" -- that

24 was a correct statement when you made it, yes?

25      A.  Yes.
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 1      Q.  Then you go on to say, "...the risk associated

 2 with a faulty" -- let me rephrase that.

 3          You go on to say, in the context of having a

 4 better idea at this point, have -- you now have a

 5 better idea of the risk associated with a faulty

 6 implementation.  That was a correct statement?

 7      A.  Yes, it was.

 8      Q.  All right.  Then you go on and indicate that

 9 the business -- you have a better idea of the business

10 requirements to sign off on all testing.  That was a

11 correct statement?

12      A.  Yes, it was.

13      Q.  And then you go on and, in the next sentence,

14 you indicate, "...it is not simply a typical

15 testing-only project."  Do you see that?

16      A.  Yes, I do.

17      Q.  So there was some significant development

18 involved in this project?

19      A.  I have to see how much my development hours

20 estimates are, whether it's significant or not.

21          From the -- from the estimates of the hours,

22 No. 5, regression development and testing was 1680

23 hours.  So out of 6,000, is that significant?  It is

24 some amount of development, yes.

25      Q.  So a moment ago you hadn't recalled that there
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 1 was over 1600 hours estimated for development work; is

 2 that right?

 3      A.  That's what it says here.

 4      Q.  But that's not something you had recalled

 5 before you saw this document?

 6      A.  No.  I remember it was not heavily a

 7 development writing code and writing programs type of

 8 project; it was not.

 9      Q.  6,000 hours of work, that's a lot of IT hours;

10 isn't it?

11      A.  Compared to what?

12      Q.  Well, it's the equivalent of, what, four

13 people working full-time for a year?

14      A.  Actually, one man -- one man year is 2,000

15 hours.  So this is about three people.

16      Q.  Three people working full-time for one year?

17      A.  That's what it says, equivalent of that, yes.

18      Q.  So lots of hours?

19      MR. STRUMWASSER:  Objection.

20      THE WITNESS:  Compared to work effort, no --

21      THE COURT:  Wait, wait, wait.

22      MR. STRUMWASSER:  The objection is it's

23 argumentative and it's been asked and answered.

24      THE COURT:  Sustained.

25      MR. KENT:  The witness just said something, and I
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 1 want that on the record.

 2      THE REPORTER:  And I couldn't hear what she said.

 3          So you'll have to repeat it, please.

 4      THE WITNESS:  I take it back.  What's the

 5 question?

 6      THE COURT:  There's not a question pending.  I'm

 7 going to ask the witness -- please, don't say things

 8 under your breath.  It doesn't help any.  If you're

 9 going to say something, you need to say it out loud so

10 the court reporter can take it down.

11      THE WITNESS:  Thank you.

12      MR. KENT:  Q.  Now, you had pointed to the Item

13 No. 5 on Exhibit 5525, "HIPAA gateway regression

14 development and integration testing."  That's pretty

15 sophisticated testing, isn't it?

16      A.  Yes, it is.

17      MR. KENT:  5526.

18      THE COURT:  5526 is an e-mail with a top date of

19 May 14th, 2007.

20          (Respondent's Exhibit 5526, PAC0913601

21           marked for identification)

22      MR. STRUMWASSER:  May I just inquire while the

23 witness is looking at that, are these documents that

24 have been produced to us?

25      MR. KENT:  No.  This is cross-examination.
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 1      MR. STRUMWASSER:  My understanding is that these

 2 are documents that are within the scope of the original

 3 discovery request.

 4          But anyway, I just wanted to make it clear we

 5 haven't seen these documents before.

 6      MR. KENT:  If you want some additional production,

 7 send us a note.  We'll be happy to look into it.

 8      MR. STRUMWASSER:  That wasn't the point.

 9      THE COURT:  Do you have a problem,

10 Mr. Strumwasser?

11      MR. STRUMWASSER:  No.  I just wanted the record to

12 be clear, these are not documents that have been

13 previously produced to the Department.  That's fine.

14      THE COURT:  All right.

15      MR. STRUMWASSER:  I guess I should ask whether the

16 Document Page 3603 is the full page or not because it

17 starts --

18      MR. KENT:  There are some additional e-mails.  I

19 wanted to focus on the particular part of the story

20 right here.

21      MR. STRUMWASSER:  I appreciate that.  Could we

22 have the full document?

23      MR. KENT:  Sure.

24      MR. STRUMWASSER:  Thanks.

25      MR. KENT:  Q.  Have you had a chance to look at
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 1 these e-mails?

 2      A.  Yes, I did.

 3      Q.  You recall these, don't you?

 4      A.  I do now.  They were not on my mind as is,

 5 before today.

 6      Q.  But you've -- you saw these e-mails back in

 7 May of 2007, correct?

 8      A.  Yes, I did.

 9      Q.  Now, look over on the last page, which is

10 Bates 3605, which is an e-mail from Patrick McIntyre --

11 capital M, small C, capital I-T-Y-R-E -- do you recall

12 Mr. McIntyre was the vice president, healthcare

13 analytics back in 2007?

14      A.  I'm not sure what he did, but the name sounds

15 familiar.

16      Q.  He was somebody on the business side, correct?

17      A.  I'm sorry.  I don't recall.  The name rings a

18 bell, but I don't remember who he was.

19      Q.  Well, you recall healthcare analytics was a

20 business arm of PacifiCare-United, right, back in 2007?

21      A.  I'm sorry, I don't recall.  The name rings a

22 bell, but I don't recall what he did exactly.

23      Q.  Healthcare analytics, back in 2007, was the

24 part of PacifiCare-United ultimately responsible for

25 this UFE EDI implementation and the process?
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 1      MR. STRUMWASSER:  Is that a question?

 2      MR. KENT:  Yes.

 3      THE COURT:  Correct?

 4      MR. KENT:  Yes.

 5      Q.  Correct?

 6      MR. STRUMWASSER:  Is that the case?

 7      THE WITNESS:  What PacifiCare IT was responsible

 8 for is the particular part of this project, IT

 9 development.  Is that your question?

10      MR. KENT:  Q.  My question is, over the top of the

11 whole organization, it ultimately was healthcare

12 analytics that was responsible for this whole UFE EDI

13 process from top to bottom.

14      A.  It was somebody other than me, yes.  But I

15 don't know who it was.

16      Q.  And looking over that last page, you recall

17 Mr. McIntyre writing to you and to Mr. Ahwah in that

18 second paragraph, second sentence, "Please ensure work

19 continuance while this internal costing issue is being

20 resolved expeditiously.  If work stops for any reason,

21 please let me know ASAP so we can escalate to the

22 proper decision makers."  You recall being given that

23 message back in May 2007?

24      A.  Yes, I recall getting okay to proceed work

25 while the funding is being worked on.
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 1      Q.  And if you look over at the first page of this

 2 Exhibit 5526, Mr. Chalastra's e-mail to Mr. Ahwah with

 3 a copy to you and Mr. McIntyre, you recall being told

 4 by Mr. Chalastra, "We need to keep this going as the

 5 funding issue is being resolved.  Please ensure that no

 6 work stops on this."  Do you recall that?

 7      A.  Yes, I do.

 8      Q.  And you in fact did keep working, you and your

 9 team, right?

10      A.  We did.

11      Q.  Isn't it a fact, Ms. Soliman, that your

12 estimate, the one you lay out in Exhibit 5525, your May

13 5th e-mail to Mr. Chalastra, was in fact submitted to

14 the -- to PacifiCare-United, to the business people,

15 for approval?

16      A.  That was one of the go-rounds of submissions,

17 yes.

18      MR. KENT:  5527.

19      THE COURT:  Can you, please, describe this

20 document for me?

21      MR. KENT:  These are two print screens from a

22 PacifiCare-United system called PROMPT, which is used

23 by the IT organization for a number of different --

24      THE COURT:  Is there a date on it?  5/5/07; is

25 that correct?
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 1      MR. KENT:  That's correct.  It was printed much

 2 more recently.

 3      THE COURT:  That's fine.

 4      MR. STRUMWASSER:  I mean, it's 5/9 -- excuse me.

 5 5/4/07, that looks like an attribution of the numbers

 6 on 3609.  Is there any representation that -- in fact,

 7 the origination date of the record on the first page

 8 appears to be 5/9/07, right?  5/4/07 is the attachment.

 9 And 5/9/07 is --

10      THE COURT:  For describing it I think, 5/9/07 is

11 good enough.

12      MR. KENT:  Right.

13          (Respondent's Exhibit 5527, PAC0913608

14           marked for identification)

15      MR. KENT:  Q.  Ms. Soliman, when you were with

16 PacifiCare-United, you had occasion to use the

17 company's PROMPT database?

18          (Reporter interruption)

19      THE WITNESS:  I don't recall ever using it.

20      THE COURT:  That isn't what you said, actually.

21 When she asks you to repeat it, you need to say what

22 you said, not change it.  Because she's trying to take

23 down what you're saying.

24      THE WITNESS:  Okay.

25      THE COURT:  All right.
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 1      THE WITNESS:  I'm sorry.  I didn't remember

 2 exactly.

 3      THE COURT:  You need to pay more attention and

 4 keep your voice up.

 5      THE WITNESS:  Okay.

 6      MR. KENT:  Q.  Ms. Soliman, looking over at the

 7 second page of what's been marked as Exhibit 5527, this

 8 is a -- this captures or sets forth the same estimate

 9 that you provided Mr. Chalastra and Mr. Ahwah

10 under cover of your May 5th e-mail, correct?

11      A.  Yes, it does.

12      Q.  All right.  And that estimate in fact was

13 submitted for approval, correct?

14      A.  Yes, it was.

15      Q.  And if you could look at the top of the

16 right-hand side of the first page, there's a product or

17 Project ID No. 400019218.  Do you see that?

18      A.  Yes, I do.

19      MR. KENT:  This is 5528.

20      THE COURT:  All right.  5528 is another two screen

21 shots on PROMPT with a deployment date of 5/10/07 on

22 both pages.

23          (Respondent's Exhibit 5528, PAC0913610

24           marked for identification)

25      MR. KENT:  Take a moment to look over this,
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 1 Ms. Soliman.  Go ahead.  Take whatever time you want.

 2      THE WITNESS:  Okay.

 3      MR. KENT:  Q.  Looking toward the bottom of the

 4 first page -- well, first let's look at the top of the

 5 first page.  About the middle of the page, a third to

 6 halfway down, there's a reference number, which is

 7 400019218.  Do you see that?

 8      A.  Yes.

 9      Q.  That's the same project ID that we looked at

10 in the prior exhibit, 5322 -- I mean, I misspoke --

11 5527.  It's the same number?

12      A.  Yes.

13      Q.  Then looking down on the first page, again in

14 the middle, toward the bottom there's a drop-down for

15 project type.  And then to the right of that, "OOM

16 Business Approved A/D."  Do you see that?

17      A.  Yes.

18      Q.  In point of fact, your estimate to do the work

19 that you outlined in your e-mail was approved, wasn't

20 it?

21      A.  Probably.

22      Q.  And your team continued to do that work in May

23 and June and July, right?

24      A.  Yes.

25      Q.  Now, when you were here last time, you
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 1 testified that the root cause of problems with this UFE

 2 EDI process was that an end-to-end audit control

 3 process wasn't installed as part of the first

 4 transition of one of these trading partners; is that

 5 right?

 6      A.  Yes, that is correct.  Yes, that is correct.

 7      Q.  And the problem, if I understand your

 8 testimony, is that the HIPAA gateway that was at the

 9 top of the legacy PacifiCare EDI hub had more stringent

10 criteria than the HIPAA gateway at the top of the UFE

11 chain?

12      A.  Yes, that is correct.

13      Q.  So as a result of the difference in criteria,

14 there were some claims that were submitted after that

15 first round of implementation which in essence got

16 stuck in the process?

17      A.  At some point, I don't know if it was before

18 or after, yes.

19      Q.  I'm sorry.  I couldn't hear you.

20      A.  At some point, I don't know if it was before

21 or after, yes.

22      Q.  Before or after what?

23      A.  The implementation of this.  I don't know how

24 many were implemented.

25      Q.  So actually, that may have all happened before
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 1 any of the implementation was done or any part of the

 2 system was turned on?

 3      A.  No.  I meant I don't know if it was before or

 4 after the particular clients that were mentioned in one

 5 of my memos because I don't know which ones are the

 6 ones that got stuck.  It could have been the

 7 implementation that happened a week earlier or three

 8 months earlier.  I don't know.

 9      Q.  Or receive months earlier?

10      A.  It was only after UFE implementation, not

11 before.

12      Q.  You think that the first UFE implementation

13 was when?

14      A.  I'm guessing sometime in 2007.  I don't

15 recall.  Sorry.  Maybe 2006.  I do not recall.

16      Q.  But you and your team were involved in that

17 first implementation, correct?

18      A.  Yes.  I just don't recall when it happened.

19      Q.  Now, you were aware, were you not, before that

20 very first round of implementation of this UFE EDI

21 process, that there were differences between the

22 criteria in the PHS gateway versus the United gateway,

23 right?

24      A.  No.  We did not -- we were not aware of that

25 beforehand.  We discovered that -- some of it in
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 1 testing and some of it after we were in production.

 2      Q.  When you say you discovered some of that in

 3 testing, testing before the first round of

 4 implementation?

 5      A.  Yes.

 6      Q.  So before this process was turned on, before

 7 it went live for the very first trading partner, you

 8 knew that there was a difference in the HIPAA gateway

 9 criteria as between PHS and United; is that right?

10      A.  We knew there was a difference based on the

11 tests we conducted, yes.

12      Q.  Okay.  And you in fact considered the

13 possibility of proposing some kind of end-to-end audit

14 system as part of that first implementation, right?

15      A.  We considered that in, actually, the first or

16 second that we could propose something like that, yes.

17      Q.  You actually considered making such a proposal

18 before the system went live the first time, right?

19      A.  It was probably after the second customer, not

20 before, but very early on.

21      Q.  Looking at Page 15379 of the transcript:

22               "To your knowledge, was it

23          ever suggested that United implement

24          an audit trail before the transition

25          was executed?"
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 1               Answer:  "I don't recall.  I'm

 2          sorry.  I know that part of fixing

 3          the problem after the fact was we

 4          can do an automated.  I think the

 5          automation was discussed earlier

 6          but it was never submitted.  But

 7          after the problem happened, we

 8          actually submitted it, and it was

 9          rejected."

10          Do you recall that testimony?

11      A.  Yes.

12      Q.  So before there was ever a problem that

13 surfaced with this UFE EDI system, you thought about

14 the advisability of proposing some end-to-end audit

15 system, right?

16      A.  Not myself but my team, yes.

17      Q.  Okay.  And you never submitted that, right, at

18 least before a problem arose?

19      A.  We did not submit that because we were having

20 hard enough time getting the testing approved.

21      Q.  Okay.

22      A.  If you recall, these 6100 hours were a reduced

23 estimate from our initial one.  I think the initial one

24 was in the neighborhood of 9,000 hours.  Then it was

25 cut down to 6-.  Then after we had major problems, we
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 1 said, "Well, should we just submit the one they were

 2 thinking about months earlier?"

 3      Q.  Now let's go back.  Let me just get an answer

 4 to my question, yes or no.

 5          Did you submit your proposal for adding an

 6 end-to-end audit system to the UFE EDI process before

 7 it was ever turned on live?

 8      A.  No, I did not.

 9      Q.  You never submitted that proposal before

10 problems arose, right?

11      A.  I did not officially submit it.  No, I did

12 not.

13      Q.  It was only after problems arose that you

14 submitted that, right?

15      A.  Yes.

16      Q.  And looking back to the very first

17 implementation, it was you and your team who were

18 responsible for doing the development work, right?

19      A.  Yes.

20      Q.  And you and your team were responsible for

21 doing the testing?

22      A.  Yes.

23      Q.  And putting an end-to-end audit system,

24 whether it's automated or manual, is a pretty typical

25 thing to do in IT development, right?
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 1      A.  Yes, it is.  Yes, it is.

 2      Q.  But you never proposed that?

 3      A.  No, I did not.

 4      Q.  And after these problems came up with claims

 5 getting stuck, you submitted a proposal around some

 6 kind of audit -- automated audit trail, right?

 7      A.  Yes, I did.

 8      Q.  And the company decided to go with a manual

 9 process, right?

10      A.  Yes, they did.

11      Q.  And the reason the company went with a manual

12 process is because it was inexpensive, worked, and it

13 was a whole lot complicated [sic] than what you

14 proposed, correct?

15      MR. STRUMWASSER:  Hold on a second.  Excuse me.

16      THE COURT:  "A whole lot complicated"?

17      MR. STRUMWASSER:  Yeah, exactly.

18      MR. KENT:  Q.  Less complicated.

19      THE COURT:  All right.

20      THE WITNESS:  I do not know the reason why the

21 management would not go for that proposal.  We did not

22 have funding for it.  And we opted as an

23 organization -- not my team -- it was either Ellen

24 Vonderhaar or Sue Berkel, I don't remember which one.

25 We had meetings to talk about this, and the answer was
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 1 we're going to put manual controls.

 2      Q.  And the manual controls worked, right?

 3      A.  I have no idea.  It was not my responsibility.

 4 It was Divina Way's responsibility.

 5      Q.  It was who?

 6      A.  Divina Way's responsibility.

 7      Q.  Okay.  But if there were problems that were

 8 found as a result of that manual audit trail, your team

 9 would be involved in implementing whatever fix was

10 needed, right?

11      A.  If we were to fix the data, that would still

12 be Divina Way's responsibility.  If we were to have

13 programs, it would be my responsibility.

14      Q.  Right.  And you were given copies -- you were

15 distributed copies of the results from that manual

16 audit process, right?

17      A.  I was on the copy list, but it was not my

18 responsibility to deal with it at all.

19      Q.  So as far as you know, that manual process

20 worked as well or better than your automated process

21 worked?

22      MR. STRUMWASSER:  Objection, asked and answered.

23      THE COURT:  Sustained.

24      MR. KENT:  Q.  Do you have any criticisms of the

25 manual process?
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 1      MR. STRUMWASSER:  You mean the manual process in

 2 general or this one?

 3      MR. KENT:  This particular one.

 4      THE WITNESS:  I have no opinion of it.  It's not

 5 my job.

 6      MR. KENT:  Q.  How long does it take the company

 7 to design and implement that manual audit system?

 8      A.  Several weeks because we would add -- we would

 9 add a step.  "Let's put a control here; let's put a

10 control there."  I think in the end it was six control

11 points.  Six control points I think.

12      Q.  That took about a week or so, right?

13      A.  No.  It took weeks, not a week.  Not only did

14 we have to define the process, we also had to staff up

15 for it.  Not "we," Divina Way did.

16      Q.  You were part of that process, right, that

17 planning process?

18      A.  I was part of the process suggesting where the

19 control points could be.

20      Q.  There was nothing you -- well, were there

21 things that you knew about the PHS system at that point

22 that you couldn't have found out or figured out before

23 the system was turned on the first time?

24      A.  I had no visibility to that, no.

25      Q.  Okay.  Now, if I understand your testimony,
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 1 you still -- we looked at what happened in May about

 2 your estimate.  But you still have some criticism that

 3 there were some prior estimates that didn't get

 4 approved in whole part, right?  Is that a fair

 5 statement?

 6      A.  Yes, it is.

 7      Q.  You weren't allowed to do the testing you

 8 wanted to do?

 9      A.  I wasn't allowed to get the amount of hours

10 for the testing that I estimated, yes.

11      Q.  But the testing you did, you were able to

12 figure out that there were differences in criteria

13 between the two HIPAA gateways, right?

14      A.  Yes.

15      Q.  And so the record is clear that you apparently

16 submitted some estimate for testing that was not

17 approved in whole.  But on that estimate, did you put

18 anything about adding an end-to-end audit process?

19      A.  No, I did not.

20      Q.  So that was never submitted to the company and

21 rejected, was it?

22      A.  It was not submitted in this scenario.  It was

23 submitted later, when we were discussing the manual

24 processes.  We said we could do an automated process

25 here.
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 1      Q.  But the question, Ms. Soliman, is you never

 2 submitted a proposal as part of an estimate to do

 3 end-to-end -- an end-to-end audit process before the

 4 system was turned on, did you?

 5      A.  Correct.

 6      Q.  As a result, the company never rejected any

 7 proposal you had for an end-to-end audit process before

 8 the system was turned on the first time, right?

 9      A.  Right.

10      Q.  I want to talk a little bit about --

11          Actually, I'm not going to be able to finish

12 in 20 minutes.  It won't be -- I'm not going to take up

13 the whole afternoon; I think an hour or less.  But what

14 I propose, this is a pretty good spot to break.

15      THE COURT:  You want to take lunch now and come

16 back at 1:00?  Is that all right with you?

17      MR. STRUMWASSER:  1:15?

18      MR. KENT:  Fine.

19      THE COURT:  All right.  1:15.

20          (Whereupon, the luncheon recess was taken

21           at 11:41 o'clock p.m.)

22

23

24

25
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 1                     AFTERNOON SESSION

 2          (Whereupon, the appearance of all

 3           parties having been duly noted

 4           for the record, the proceedings

 5           resumed at 1:19 o'clock p.m.)

 6      THE COURT:  All right.  We'll go back on the

 7 record.

 8      MR. KENT:  Thank you, your Honor.

 9          CROSS-EXAMINATION BY MR. KENT (resumed)

10      MR. KENT:  Q.  Good afternoon, Ms. Soliman.

11      A.  Hello.

12      Q.  Ask you some questions about ECap.

13          I've got a couple of exhibits that you were

14 shown last time you were here.  It's Exhibit 897 and

15 here's 898.

16          Do you recall seeing these documents before?

17      A.  To be honest with you, no, I don't.  But I

18 think if they were here last week, then I did see them.

19      Q.  I was going ask you, did you see these

20 documents back in 2007?

21      A.  No.

22      Q.  So the first time you saw those were in

23 preparation for your testimony in this enforcement

24 proceeding?

25      A.  I did not see them in preparation either.
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 1      Q.  You were just shown them when you were

 2 testifying here a couple of weeks ago?

 3      A.  I think so.

 4      Q.  Now is the first time you'd ever seen these?

 5      A.  I think so.

 6      Q.  897, the PHS migration execution weekly update

 7 for July 13, 2007, could you turn over to Bates page

 8 1591.  Do you recall being shown this page by

 9 Mr. Strumwasser when you were here last time, asked

10 some questions about it?

11      A.  Probably.  If you think I was asked about

12 it -- I did not retain this in my memory.  I'm sorry.

13      Q.  Let me ask you, ECap, what does that stand

14 for?

15      A.  Either enterprise capitation or electronic

16 capitation, I'm not sure.

17          (Reporter interruption)

18      THE WITNESS:  I said enterprise capitation or

19 electronic capitation.  I guess enterprise capitation.

20      MR. KENT:  Q.  Does ECap refer to HMO products?

21      A.  Yes, it does.  Yes, it does.

22      Q.  Still on Bates Page 1591 of Exhibit 897, look

23 over on the left-hand column, about halfway down the

24 page.

25      A.  Mm-hmm.
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 1      Q.  Under the heading "Description," the second

 2 bullet point indicates "NDB & Prime - fall forward

 3 resolution of defects remaining in interface file."  Do

 4 you see that?

 5      MR. STRUMWASSER:  I'm sorry.  Where are we?

 6      MR. KENT:  Exhibit 897.

 7      MR. STRUMWASSER:  Right.

 8      MR. KENT:  Page 1591.

 9      MR. STRUMWASSER:  There.

10      MR. KENT:  Left-hand column under "Description,"

11 second bullet point.

12      MR. STRUMWASSER:  Oh, second row.

13      MR. KENT:  Yes.

14      MR. STRUMWASSER:  Thank you.

15      MR. KENT:  Q.  Do you see that, Ms. Soliman?

16      A.  I see that.

17      Q.  And you testified that this bullet point about

18 NDB and Prime and fall forward means it's a release to

19 fix errors that occurred after implementation; is that

20 correct?

21      A.  I remember saying that.  I don't remember

22 saying that about this document.  I thought it was a

23 different document, from Divina Way.  I could be wrong.

24 I remember saying this explanation, yes.  But I don't

25 remember it being associated with this document.  Was
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 1 it this document?  Or no?

 2      Q.  Well, let's check your transcript.

 3      A.  "Fall forward issue resolved," yes, I remember

 4 these words or this document.  I'm sorry.

 5      Q.  Looking at Page 15361, beginning at Line 10:

 6               Question:  "Okay.  So then let

 7          me just ask you to take a look at 897.

 8          I put Page 1591 in front of you."

 9      A.  Okay.  Okay.

10      Q.  "And on that page, we have a table."

11               The sentence continues, and then the

12 question:  "What do you understand fall

13          forward to mean in this context?"

14      A.  Yes.

15      Q.  Answer:  "It's a release to fix

16          errors that occurred after

17          implementation."

18      A.  Yes.

19      Q.  Do you recall --

20      A.  I remember saying that.  I just didn't

21 remember associated with this document.  But you're

22 right; I did say that.  I remember saying that, yes.

23      Q.  When you say "implementation," you mean errors

24 that occurred after the system was turned on, right?

25      A.  That's -- yes, mm-hmm.
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 1          Yes.

 2      Q.  Now, let me ask you, we're still on that same

 3 page, 1591 of Exhibit 897.  The right-hand column,

 4 "Status," the second bullet point down, the sentence

 5 reads, after the -- in the first line after the

 6 semicolon:  "One fall forward issue resolved, and one

 7 remains open with an implementation date which is under

 8 evaluation."  Do you see that?

 9      A.  Yes.

10      Q.  And you testified that that sentence means one

11 of the errors that was discovered after implementation

12 has been fixed, and one more error that was uncovered

13 after implementation is under evaluation; is that

14 right?

15      A.  Yes, mm-hmm.

16      Q.  And your testimony, if I understand it, is

17 this fall forward doctrine is a situation where a new

18 or changed piece of IT software is implemented with the

19 notion that there could be errors but they're unknown

20 and then those errors come to light after

21 implementation and have to be addressed.  Is that a

22 fair characterization?

23      A.  Yes, it is.

24      Q.  Why don't we take a look over at 898, which is

25 the July 13th, 2007, document entitled "PacifiCare
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 1 Commercial Business Planning & Integration."  If you

 2 could go over to Page 4764.  Up at the top, under the

 3 heading "ECap," the second bullet point reads "Build of

 4 interface file feeds from CES, ACIS, PRIME, and NDB

 5 completed with 15 defects to be fixed in a fall forward

 6 on 7/21/07."  Do you see that?

 7      A.  Yes, I do.

 8      Q.  And according to you, that bullet means

 9 defects were uncovered after implementation, and then

10 there was a fix that took place, and another one was

11 going to take place on 7/21/07; is that right?

12      A.  That's what it appears to be to me, yes.

13      Q.  So these defects that were uncovered, they

14 were all uncovered after the ECap system went live and

15 started paying capitated claims?

16      A.  I think it was in the process of being

17 deployed because it's talking about 5/2008 deployment.

18 I don't know whether it was already implemented or not.

19 I don't know.  Because it says tracking to 5/2008

20 deployment of ECap, but this is talking about a July

21 status.  I can't tell you whether ECap was implemented

22 or not.  I have no idea.

23      Q.  Did you have anything to do with the

24 development of ECap?

25      A.  No, I did not.
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 1      Q.  I was going ask you, I was a little confused

 2 by your testimony because I see that first bullet point

 3 on Page 4764 of Exhibit 520 -- or 898 indicates

 4 "Tracking to 5/2008 deployment of ECap."

 5      A.  Mm-hmm.

 6      Q.  So according to this document, ECap would go

 7 live no earlier than May 2008, right?

 8      A.  Yes.

 9      Q.  So the implementation date would be sometime

10 in 2008, right?

11      A.  A full implementation, yes, but I don't know

12 if there was a partial one or not.  I don't know about

13 ECap.  The question was about fall forward.  That's

14 what I responded to at the time.

15      Q.  Well, fall forward is when something -- when

16 the errors come out of the woodwork after

17 implementation, right?

18      A.  Right.

19      Q.  Okay.  Go back to Exhibit 897, Page 1591, the

20 one we were looking at a moment ago.  Do you have that,

21 Ms. Soliman?

22      A.  Yes, I do.

23      Q.  Look at the top box, the "Strategy/Approach"

24 box toward the top of the page, the fourth and last

25 bullet point, "The Overall Program delivery schedule
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 1 has changed to slow down deployment of ECap to coincide

 2 with dependant projects that will not be ready until

 3 '08."  Do you see that?

 4      A.  Yes, I do.

 5      Q.  So the implementation date for ECap as of July

 6 2003 was not till the next year, right?

 7      A.  That's what it looks like, yes.

 8      Q.  As you sit here today, you don't have any

 9 information to the contrary, do you?

10      A.  I'm sorry, I don't, no.

11      Q.  Now, Ms. Soliman, was ECap turned on?  Had it

12 gone live as of the time you left PacifiCare-United?

13      A.  I don't know.  I'm sorry.  I don't know.

14      Q.  And you left in February 2009?

15      A.  Yes, I did.

16      MR. KENT:  I think this is 5529.

17      THE COURT:  It is.  This is a document called

18 "Enterprise Capitation."  Do you have a date for the

19 document?

20      MR. KENT:  In the right-hand column, on the first

21 page, toward the top.  It's August 6, 2010.

22      THE COURT:  That's fine.

23          (Respondent's Exhibit 5529, PAC0913612

24           marked for identification)

25      MR. STRUMWASSER:  Is it August 6 or is it Volume
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 1 6, for the month of August?

 2      THE COURT:  Why don't we make it August 2010.

 3 That's fine.  Just for identification.

 4      MR. KENT:  Q.  Take a moment, look at this,

 5 Ms. Soliman.

 6      A.  I'm sorry, am I supposed to read this?

 7      Q.  Actually, I'm going to ask you some questions

 8 about the third page.  But feel free to look at the

 9 whole thing.

10      A.  I was gone a year and a half earlier.  You

11 know that, right?

12      Q.  Yes.

13      A.  The third page?

14      Q.  Yes.

15      A.  Okay.

16      Q.  About two thirds of the way down the page

17 toward the middle, there's a box that's shaded, has

18 "Milestones."  Do you see that?

19      A.  Okay.

20      Q.  And then the second bullet point, "First

21 provider payments made August 5, 2010," do you see

22 that?

23      A.  Yes.

24      Q.  Do you have any information to the contrary,

25 meaning that there were any provider payments made by
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 1 this ECap system prior to August 2010?

 2      A.  I know nothing about ECap.

 3      Q.  Then just to the left of that bullet point,

 4 under the box that's entitled "Accomplishments,"

 5 "Q3 UAT completed - July 2010," "UAT" is what?

 6      A.  User acceptance testing.

 7      Q.  That's the very last step before a system goes

 8 live, right?

 9      A.  Usually, yes.

10      Q.  So the end user gets to try it out, correct?

11      A.  Yes.

12      Q.  So going back to Exhibits 897 and 898, the

13 statements in there about defects in ECap, those

14 defects were known well before the time when this ECap

15 system went live, correct?

16      A.  I don't know.  I didn't write this.  I only

17 explained what fall forward means to me, to me, in this

18 statement.  I don't know what was installed and not

19 installed at the time.

20      Q.  Okay.  But the dates of these two documents

21 that Mr. Strumwasser showed you on direct examination

22 are both from July 2007, correct?

23      A.  Yes.

24      Q.  And there are statements in there, in those

25 July 2007 documents, about defects that were known at
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 1 that time in this ECap system, correct?

 2      A.  I don't know if they were in the ECap system

 3 or in Prime.  Prime --

 4          (Reporter interruption)

 5      THE WITNESS:  -- the result of ECap --

 6      THE COURT:  Wait, stop.  She can't understand you.

 7      THE WITNESS:  I don't know if they were in the

 8 ECap system or in Prime system, as a result of ECap.  I

 9 don't know.

10      MR. KENT:  Q.  Wherever they were, they were known

11 as of July 2007, correct, Ms. Soliman?

12      A.  They were not in a fall forward issue.

13      Q.  They were known, correct?

14      A.  In the fall forward issue, according to this.

15      Q.  The defects were known in July 2007, correct?

16      A.  Yes.  Yes, they were.

17      MR. STRUMWASSER:  Asked and answered.

18      THE COURT:  Overruled.

19          Now -- did you get the answer?

20          (Reporter nods affirmatively)

21      MR. KENT:  Q.  And according to these documents,

22 Exhibit 897 and 898, and assuming that the system did

23 not go live until August 2010, whatever defects these

24 were, they were remedied long before the system was

25 turned on, correct?
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 1      MR. STRUMWASSER:  No foundation.

 2      THE COURT:  If you know.

 3      THE WITNESS:  I would have no way of knowing

 4 whether they did or not.

 5      MR. KENT:  Q.  But you've got no information that

 6 they were still around three years later, do you?

 7      A.  I didn't even have information that they were

 8 around at that time.  I was not copied on this.

 9      Q.  Defects that were known and remedied before a

10 system goes live, by definition, can't have any adverse

11 claims impact, can it?

12      A.  I'm not sure I understand the question.

13      Q.  Well, if you know of a defect in an IT system

14 and you fixed it before the system goes live, then that

15 defect can't cause the system to have errors in its

16 operations when it goes live, can it?

17      A.  Theoretically, if you fix it, it shouldn't.

18      Q.  So fair to say that the defects that are

19 referred to in Exhibits 897 and 898 were known before

20 this fall forward took place?

21      MR. STRUMWASSER:  Objection, no foundation.  She

22 said she that doesn't know anything about this

23 document.

24      MR. KENT:  She testified ad nauseum last time we

25 were here.
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 1      MR. STRUMWASSER:  You nauseate easily.

 2      THE COURT:  Can you read the question back to me

 3 again?

 4          (Record read)

 5      THE WITNESS:  Not according to the --

 6      MR. STRUMWASSER:  Excuse me.  Wait a second.

 7      THE COURT:  I'm going to overrule the objection.

 8 Go ahead.

 9      THE WITNESS:  Not according to this statement that

10 somebody wrote.  Somebody said, "One fall forward issue

11 was resolved."  The word "fall forward" means it was

12 discovered and resolved after implementation.  That's

13 what fall forward means in this document.  I cannot

14 speak to the big picture because I don't know what the

15 big picture was.

16      MR. KENT:  Q.  When you say the "big picture,"

17 what was going on in ECap?

18      A.  Or in the integration or in whatever,

19 migration.  I only responded to what does this

20 statement mean to me when I read it.

21      Q.  Ms. Soliman, as of July 2007, ECap had not

22 been turned on, had it?

23      MR. STRUMWASSER:  Objection, asked and answered.

24      THE WITNESS:  I have no idea.

25      THE COURT:  She didn't know.
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 1      THE WITNESS:  And this statement --

 2      THE COURT:  Stop.  There's no question pending.

 3      MR. KENT:  Q.  And it's your testimony,

 4 Ms. Soliman, that if defects in IT are known before

 5 implementation versus ones that are unknown, the known

 6 ones, there's nothing wrong with going forward with the

 7 implementation as long as the businesspeople approve,

 8 right?

 9      A.  Yes, correct.

10      Q.  So here with these -- so as far as you can

11 tell, based on these documents, and assuming ECap went

12 live sometime in 2010, there's nothing wrong with these

13 statements in here, in your mind, as to the defects and

14 the fall forward implementation, is there?

15      A.  This statement pertains to Prime deployment of

16 changes to ECap, not to ECap deployment.  If you read

17 this 1591 again, you will see that it's talking about

18 Prime deployment.

19      Q.  Prime Deployment as part of the ECap process,

20 correct?

21      A.  To be ready to for the ECap feed.

22      Q.  That's right.  And they all have to get hooked

23 up together so the capitation engine will work, right?

24      A.  Yes.

25      Q.  They all have to get hooked up so that checks
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 1 come out of the system that are payments to providers,

 2 correct?

 3      MR. STRUMWASSER:  No foundation.

 4      THE COURT:  If you know.

 5      THE WITNESS:  I don't know.

 6      MR. KENT:  Q.  So fair to say that, if these

 7 defects in fact were in the Prime system as opposed to

 8 ECap, that they were known long before this combined

 9 ECap, Prime, and other systems went live, right?

10      MR. STRUMWASSER:  No foundation.

11      THE COURT:  If you know.

12      THE WITNESS:  I don't know the relationship

13 between the two, and I don't know if this would have a

14 negative or positive effect on Prime.  I don't know.

15 I'm going by what this statement says here.  That's it.

16      MR. KENT:  Q.  And to summarize, you weren't

17 involved in ECap, were you?

18      A.  I was not.

19      Q.  And you didn't see these documents until

20 Mr. Strumwasser showed you them, right?

21      THE COURT:  In the hearing.

22      THE WITNESS:  Yes.

23      MR. KENT:  Q.  In the hearing, right?

24      A.  Yes.

25      Q.  And you concluded, based on these documents,
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 1 given your experience with this process that these were

 2 unknown defects or these are defects that first became

 3 known after the ECap system was turned on, right?

 4      A.  I didn't say anything about the ECap system

 5 turned on, no.

 6      Q.  After the system was implemented, correct?

 7      A.  After implemented.  That's what my

 8 definition -- my understanding of the fall forward

 9 definition.  That's what fall forward meant at the

10 time.

11      Q.  So what was implemented before these defects

12 were known?

13      A.  Something went into production.  Otherwise

14 they wouldn't use the word "fall forward."  According

15 to this statement, it looks like the deployment of

16 Prime changed to get ready for ECap.  That's what went

17 live, and that's what had a fall forward issue.

18      Q.  You don't know that, do you?

19      A.  No, I don't.  I'm interpreting the statement.

20      Q.  You're just make an assumption, aren't you?

21      A.  No, I'm not making an assumption.  I'm

22 interpreting the statement.

23      Q.  You have no idea how the word or the phrase

24 "fall forward" is being used in these documents, do

25 you?
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 1      MR. STRUMWASSER:  Objection, argumentative.

 2      THE COURT:  Sustained.

 3      THE WITNESS:  "Sustained" means I don't answer?

 4      THE COURT:  You don't have to answer.

 5      MR. KENT:  Q.  Now, let me ask you, fair to say

 6 that none of the projects or the applications that you

 7 were responsible for back when you were with

 8 PacifiCare-United were instances in which fall forward

 9 took place?

10      MR. STRUMWASSER:  Meaning PacifiCare-United after

11 the acquisition?

12      THE COURT:  I'm sorry.  I got lost.

13          (Record read)

14      MR. STRUMWASSER:  Vague as to time.

15      THE COURT:  When she was there.  I'll allow it.

16      THE WITNESS:  No, I did not intentionally adopt

17 fall forward.

18      MR. KENT:  Q.  So fair to say that the projects

19 that you were responsible for, there was no fall

20 forward involved, correct?

21      A.  I would say so, yes.

22      Q.  And for purposes of ECap, you really don't

23 know one way or another?

24      A.  I don't.

25      Q.  And then I asked you about the data center
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 1 move in 2006, and you don't really know about that

 2 either, do you?

 3      A.  Correct.

 4      MR. KENT:  I don't have anything further right

 5 now.

 6      THE COURT:  All right.  Anything further?

 7      MR. STRUMWASSER:  Sure.

 8          REDIRECT EXAMINATION BY MR. STRUMWASSER

 9      MR. STRUMWASSER:  Q.  Ms. Soliman, with respect to

10 897, the row that -- on Page 1591 that Mr. Kent was

11 reading to you, the first sentence of that row says --

12 excuse me, the first clause of that row says, "PRIME

13 deployment of ECap feed completed 5/2."  Do you see

14 that?

15      A.  Yes.

16      Q.  If the PRIME deployment was completed on May

17 2, 2007, and subsequently previously unknown errors

18 were identified and were being addressed, would that be

19 consistent with your understanding of the definition of

20 "fall forward"?

21      MR. KENT:  Calls for speculation, no foundation.

22      THE COURT:  I guess if you know.

23          You know -- honestly.

24          If you know.

25      THE WITNESS:  I'm interpreting this statement that
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 1 I see here.  I was not witness to what happened.  This

 2 implies to me, this tells me -- not just implies to

 3 me -- this tells me that a production error was

 4 discovered after something was deployed in PRIME to get

 5 ready for ECap.

 6          Now, whether they had real data going through

 7 ECap to be tested or fake data, I don't know.  But it

 8 tells me that a change of Prime was deployed, and then

 9 two issues were discovered.  One was fixed, and one was

10 not.

11      MR. STRUMWASSER:  Q.  Okay.  With respect to the

12 organization charts that Mr. Kent showed you this

13 morning that we were introduced in connection with your

14 testimony, I want to read you a passage from your

15 direct examination on January 24 -- I'm at 15333, Line

16 15:

17               Question:  "Directing your

18          attention to Exhibit 926, this is

19          obviously not a full organization

20          chart, but does this partial

21          organization chart accurately

22          reflect where you were in the

23          organization in 2003 when you

24          were retained?"

25               Answer:  "Yes, it is."



17039

 1          Do you recall giving that testimony?

 2      MR. KENT:  Objection.

 3      THE COURT:  You know what?  Sustained.  That's not

 4 proper redirect.  That's not something that came up in

 5 the cross-examination that you need to deal with in the

 6 redirect.  You have it in the record.  You can argue

 7 it.

 8      MR. STRUMWASSER:  Okay.

 9      THE COURT:  I don't need to hear things twice to

10 get them.  You should have figured that out by now.

11      MR. STRUMWASSER:  Understood.  Yes.  I was not

12 laboring under that assumption.  That was a preliminary

13 to my next question.

14      THE COURT:  All right.  Let's hear the next

15 question.

16      MR. STRUMWASSER:  Q.  Did you have any

17 understanding during your testimony about the other two

18 organization charts, that they were also being

19 presented to you as not a full organization chart?

20      A.  None of them is a full organization chart.

21      MR. STRUMWASSER:  Your Honor, there was a comment

22 made not today but earlier about whether Ms. Soliman

23 was a vice president for United.

24      THE COURT:  Okay.

25      MR. STRUMWASSER:  An exhibit was sponsored this
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 1 morning that could be construed to be purporting to say

 2 that she was a director.

 3          I asked Ms. Soliman to provide us a copy of

 4 her business cards from before and after the

 5 acquisition.  I have the originals here, if anybody

 6 would like to see them, and I would like to have a copy

 7 of them marked as our next in order.

 8      THE COURT:  All right.  994 is a copy of two

 9 cards.

10          (Department's Exhibit 994 marked for

11           identification)

12      MR. STRUMWASSER:  Q.  Ms. Soliman, are these the

13 business cards that you were given by respectively

14 PacifiCare and United?

15      A.  Yes.

16      Q.  The one on the bottom there, the one for

17 United, when was that given to you?

18      A.  Sometime in 2007.

19      Q.  Was there ever a business card given to you

20 that did not have you listed as a vice president?

21      A.  No, there was not.

22      Q.  When Mr. Kent asked you questions about the

23 2007 meeting -- meetings with Mr. Wichmann, and whether

24 you were sure there were multiple meetings, you offered

25 to explain why you thought they were multiple meetings.
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 1 And that offer was not taken.

 2          So would you like to explain why there were

 3 no -- why you know that or are so sure that there were

 4 multiple meetings with Mr. Wichmann in the Cypress

 5 meetings?

 6      A.  The invite to attend the meeting was one

 7 invite that talked about Mr. Wichmann being here to

 8 talk to employees.  And employees were asked to select

 9 one of the sessions to attend, meaning that it was the

10 same meeting, the same presentation conducted multiple

11 times to accommodate people's schedules.

12      Q.  And Ms. Soliman, did you talk to anybody who

13 attended other sessions?

14      A.  Yes, my staff and my peers.

15      Q.  Your staff and your peers?  And did you get an

16 impression from them that it was or was not the same

17 presentation?

18      A.  It was received very positively from

19  Mr. Wichmann that California was going to be staffing

20 up again and they did cut too deep.  Everybody heard

21 the same thing.

22      Q.  Now, data warehousing, is that a place?

23      A.  No.  It's -- it's a collection of organized

24 data, to structure data to be able to access them.  It

25 is not a place.
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 1      Q.  Mr. Kent asked you about whether you were

 2 involved in -- he asked you questions about the

 3 movement of the data center to Eagan.  Do you remember

 4 that?

 5      A.  Yes.

 6      Q.  And you said you weren't involved in moving

 7 RIMS or some other applications to Eagan.

 8      A.  Yes.

 9      Q.  Were there any applications moved to Eagan

10 that you were involved in?

11      A.  The data warehouse application.

12      Q.  Was there an issue with regard to testing of

13 the move of data warehousing to Eagan?

14      A.  All the application areas were given specific

15 dates that they can test the move-in.  And we were

16 given two different dates, and we asked for four.

17      Q.  What's the significance of the difference

18 between two and four move dates?

19      A.  Not move dates, test dates.

20      Q.  Okay.  Because you said "move dates."  Did you

21 mean to say "test dates"?

22      A.  I meant test dates.  Two dates for testing

23 them.  We wanted to do more cycles of testing them.

24      Q.  And that was denied?

25      A.  It was denied.
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 1      Q.  What development work was involved -- I take

 2 that the data warehousing was an application of

 3 longstanding, right?

 4      A.  Depends on how long you're going to keep the

 5 applications that feed data into it.  If you keep them

 6 for a long time, then the data warehouse will stay for

 7 a long time.

 8      Q.  What development work would there have been

 9 for data warehousing in the 2006-2007 period?

10      MR. KENT:  Objection, vague.

11      THE COURT:  Did you understand the question?

12      MR. STRUMWASSER:  I'll take that as a hint.

13      Q.  Under what circumstance were you and your team

14 called upon to do work with respect to data warehousing

15 during the 2006-2007 period?

16      A.  We were supporting the data warehouse, and we

17 were doing modifications to how data is collected

18 should there be any changes on the feeding systems.

19      Q.  So if you're collecting historical data from a

20 system and there's a change in the system from which

21 you are getting the data in data warehousing, that is

22 what was requiring your work?

23      A.  Yes.  That and also if the data itself were to

24 be changed, not just the code.  If the data itself were

25 to be changed, such as modifying claims or eliminating
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 1 claims or adding claims, we would have to be involved,

 2 data warehousing.

 3      Q.  What did "MGD" stand for?

 4      A.  Managed gateway deployment.

 5      Q.  Was the HIPAA gateway a part of the MGD?

 6      A.  It was affected by MGD, yes.

 7      Q.  How about the preprocessor, the PHS

 8 preprocessor that you described last time?  Was that

 9 also part of the MGD?

10      A.  That was affected by MGD.  MGD was to

11 eliminate the preprocessor and modify the HIPAA gateway

12 if need be.

13      Q.  As a general proposition, regarding end-to-end

14 process controls, at what stage of a project is the

15 implementation or the design or the -- or the presence

16 of end-to-end process controls decided upon?  When do

17 you normally decide that you are or are not going to

18 have end-to-end process controls?

19      MR. KENT:  Objection, vague, no foundation.  This

20 is well beyond the scope of any kind of cross.

21      THE COURT:  That's all right.

22          If you know.

23      THE WITNESS:  Normally, end-to-end controls are

24 determined and designed during the design phase.

25      MR. STRUMWASSER:  Q.  Were you involved in the UFE
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 1 design for the EDI transactions?

 2      A.  No.

 3      Q.  Were you involved in the HIPAA gateway design?

 4      A.  No, I was not.

 5      Q.  Do you know whether -- when was the HIPAA

 6 gateway design performed?

 7          Let me rephrase that.  Was the HIPAA gateway

 8 designed before or after the acquisition?

 9      A.  Before the acquisition.

10      Q.  And do you know whether it had process

11 controls?

12      A.  It had controls, yes.

13      Q.  So your involvement in UFE and HIPAA gateway

14 was for testing and fixing; is that right?

15      A.  Was for testing and fixing the implementation

16 of MGD, mm-hmm.

17      Q.  Ms. Soliman, what is regression testing?

18      A.  Regression testing is testing functionality

19 that has not been modified as a result of modifying

20 other functionalities.

21      Q.  So it's to find out whether a change in one

22 place has caused a change in another place that hasn't

23 been changed?

24      A.  Hasn't been changed, yes.

25      Q.  And regression development, what is that?
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 1      A.  It would be development to remediate errors or

 2 the changes that resulted from regression testing.

 3      Q.  Do you have your copy of 525 up there?  Excuse

 4 me -- 5525?

 5          Directing your attention to Paragraph No. 5.

 6      MR. KENT:  Can you hold on for a second?  I heard

 7 the wrong document number.

 8      MR. STRUMWASSER:  It's the Chalastra e-mail,

 9 e-mail from Chalastra.

10      MR. KENT:  I got it.  Thank you.

11      MR. STRUMWASSER:  Q.  Paragraph No. 5, "1,680

12 hours.  HIPAA gateway regression development and

13 integration testing."  So what is the development

14 that's being described here?

15      A.  Changes to HIPAA gateway that would result

16 from regression testing.

17      Q.  So you're not changing the HIPAA gateway, but

18 you're testing whether changes in other things created

19 errors in the HIPAA gateway?

20      A.  I'm talking about if changes -- if testing,

21 regression testing results in necessitating changes to

22 HIPAA gateway, that's what the regression development

23 would be is to remediate these changes.

24      Q.  For that function, is 1,680 hours a large

25 number?



17047

 1      A.  Well, it's based on the number of partners we

 2 had.  It would have been 240 hours per trading partner.

 3 That is not large.

 4      Q.  Prior to regression testing, would you have

 5 had any occasion to suggest end-to-end process controls

 6 for the UFE EDI transactions process?

 7      A.  The assumption was that this should not change

 8 the remote process, so whatever controls were in place

 9 at the time would continue to be in place.

10      MR. STRUMWASSER:  No further questions.

11      THE COURT:  Anything further?

12      MR. KENT:  I have a couple.

13              RECROSS-EXAMINATION BY MR. KENT

14      MR. KENT:  Q.  Now, let me ask you first,

15 Ms. Soliman, this issue about the data warehouse and

16 moving that to Eagan, Minnesota, when did that take

17 place?

18      A.  2006 -- I would say mid to late 2006.

19      Q.  Mid to late 2006?

20      A.  I think.

21      Q.  Yes?

22      A.  I'm not sure.

23      Q.  Not sure.

24      A.  I'm guessing because it was -- it started to

25 happen immediately after IBM contract was terminated,
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 1 which was in January.

 2      Q.  When was the data for RIMS moved to Eagan?

 3      A.  I have no idea.  I'm sorry.

 4      Q.  So the testing you did did not involve the

 5 data for RIMS, correct?

 6      A.  It would involve any data that comes through

 7 the data warehouse, which would include RIMS.  I don't

 8 know when RIMS itself moved.  I just know the data

 9 warehouse moved.  I don't know when RIMS would have

10 moved.

11          (Reporter interruption)

12      THE WITNESS:  I don't know when RIMS would have

13 moved.  I only know when the data warehouse was moved.

14 The data warehouse does include data from RIMS.  The

15 data warehouse would include data from RIMS, but moving

16 one doesn't mean moving both.  I don't know when the

17 other moved.

18      MR. KENT:  Let me see if I can refresh your

19 recollection.

20          Sorry.  Next in order.

21      THE COURT:  This is 5530.

22          (Respondent's Exhibit 5530, PAC0513595

23           marked for identification)

24      MR. KENT:  Q.  Showing you, Ms. Soliman, what

25 we've marked as 5530, does this appear to be the



17049

 1 testing script for the move of the RIMS servers to

 2 Eagan?

 3      A.  Okay.

 4      Q.  Yes?  Does it refresh your recollection?

 5      MR. STRUMWASSER:  Assumes facts not in evidence,

 6 that she had a recollection.

 7      MR. KENT:  Q.  I'm sorry.  The question is does

 8 this appear to be the testing script for the RIMS

 9 server move to Eagan?

10      A.  It appears to be, but I don't recall this.  I

11 didn't work RIMS.

12      Q.  The dates on these are October 21.  Does that

13 refresh your recollection that the servers were moved

14 on October 21, on or around October 21, 2006?

15      MR. STRUMWASSER:  Objection, no foundation and

16 irrelevant.

17      THE COURT:  Well, she doesn't know.

18      MR. KENT:  Well, see if this refreshes her.

19      THE COURT:  All right.

20          Does this change your recollection?

21      THE WITNESS:  No.  I'm sorry, it doesn't.

22      THE COURT:  Move on.

23      MR. KENT:  Q.  All right.  The question is, the

24 move of the data warehouse as opposed to the data

25 center to Eagan, did that have any negative impact on
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 1 RIMS claims?

 2      MR. STRUMWASSER:  Objection, assumes facts not in

 3 evidence, that the data warehouse moved.

 4      THE COURT:  She said it moved.

 5      MR. STRUMWASSER:  No, she said the data center

 6 moved, not the data warehouse.

 7      THE COURT:  No, she said that the data warehouse

 8 moved eventually to Eagan.  She just testified to that.

 9      THE WITNESS:  But I don't remember the date.

10      THE COURT:  But she doesn't remember the date.

11      THE WITNESS:  And I know nothing about RIMS.

12      THE COURT:  And she doesn't know if it affected

13 the RIMS claims.

14      MR. KENT:  Okay.

15      THE COURT:  Okay?  But she did say that the

16 warehouse moved as well.

17      MR. STRUMWASSER:  I was talking geographical move.

18 I understand the platform move -- trading.

19      THE COURT:  I understand.  I'm beginning to

20 understand.  Anything else?

21      MR. KENT:  No.

22      THE COURT:  Anything?

23      MR. STRUMWASSER:  No.

24      THE COURT:  May this witness be released?

25      MR. KENT:  Yes.
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 1      MR. STRUMWASSER:  Yes.

 2      THE COURT:  You're released.  You're free to go.

 3          So tomorrow.

 4      MR. STRUMWASSER:  8:30 with Mr. Bugiel.

 5      MR. KENT:  His travel arrangements are getting

 6 adjusted, so he will be here later in the day tomorrow.

 7 So we can start at 9:00.

 8      THE COURT:  That's fine.

 9      MR. STRUMWASSER:  When does he turn into a

10 pumpkin?

11      MR. KENT:  We can go the full day tomorrow.

12      THE COURT:  So start at 9:00 o'clock tomorrow.

13      MR. KENT:  This was served on Mr. Strumwasser in

14 his office earlier.  This is a supplemental declaration

15 of the witness for tomorrow.

16      THE COURT:  Okay.

17      MR. KENT:  Since the parties have seen it.

18      MS. ROSEN:  I didn't see it.

19      MR. STRUMWASSER:  That's the one we already got?

20      MR. KENT:  We got it to you a week or two ago.

21      MR. STRUMWASSER:  Oh, okay.

22      THE COURT:  This is new for me.

23      MR. KENT:  Right, it is for you.

24      THE COURT:  Do you want me to put the numbers on

25 now?
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 1      MR. KENT:  Yes, please.

 2      The COURT:  So it's 5531, declaration of

 3 Mr. Bugiel whose name I'm sure we're saying wrong.

 4          (Respondent's Exhibit 5531 marked

 5           for identification)

 6      THE COURT:  And it's dated February 8th, 2011.

 7 Plus attachments.  Anything else?

 8          (Whereupon, the proceedings recessed

 9           at 2:07 o'clock p.m.)
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 1 Wednesday, February 23, 2011         9:05 o'clock a.m.

 2                         ---o0o---

 3                   P R O C E E D I N G S

 4      THE COURT:  All right.  This is on the record.

 5 This is before the Insurance Commissioner of the State

 6 of California in the matter of the PacifiCare Life and

 7 Health Insurance Company.  This is OAH Case No.

 8 2009061635, Agency No. UPA 2007-00004.

 9          Today's date is February 23rd, 2011.  Counsel

10 are present.  We don't have a respondent yet, or --

11      MR. KENT:  I have to apologize.  I'm having a

12 moment.  I can't remember if we're going to have one or

13 not.  I apologize.

14      THE COURT:  That's okay.

15      MR. KENT:  I did know at one time.  It slipped my

16 mind.

17      THE COURT:  You did.  Well, if somebody comes in,

18 we'll put them on the record.  And if not, there isn't

19 anybody.

20      MR. KENT:  Thank you.

21      MR. STRUMWASSER:  We have one other matter when

22 you're ready.

23      THE COURT:  Yes, I'm ready.

24      MR. STRUMWASSER:  Mr. McDonald is going to be

25 handing your Honor the long-awaited expert stipulation.



17060

 1 And if you would like we can quickly give your Honor a

 2 description of what it describes.

 3      THE COURT:  Do you want it as a 995 or a 5532?

 4      MR. STRUMWASSER:  That's a hard question.  We

 5 didn't negotiate that.

 6      MR. GEE:  We'll have to come back to you after we

 7 negotiate that.

 8      MR. KENT:  Just put it as a CDI number.

 9      THE COURT:  995 is the stipulation.  Go ahead.

10          (Department's Exhibit 995 marked for

11           identification)

12      MR. STRUMWASSER:  What this provides, your

13 Honor -- we appreciate the cooperation of the

14 respondent on this.

15          What this provides is that, within 21 days

16 after the last percipient witness is called -- that

17 presumably will be March 17th or thereabouts -- within

18 21 days of that date, the Department will file the --

19 I've forgotten how we phrased it but basically the

20 direct testimony of two experts, Mr. Boeving and

21 Dr. Zuretsky.

22          40 days thereafter, within 40 days thereafter,

23 the respondent will file the expert testimony of its

24 witnesses.  We have seven days then to file rebuttal

25 pre-file testimony.
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 1      MR. McDONALD:  I think it's five.

 2      MR. STRUMWASSER:  I thought that's what we

 3 changed.

 4      THE COURT:  Five.  No later than five days.

 5      MR. McDONALD:  We changed the seven days.

 6      MR. STRUMWASSER:  We changed the wrong one.  We'll

 7 talk.

 8      MR. McDONALD:  Okay.

 9      MR. STRUMWASSER:  Then any time starting a week

10 after that, when your Honor designates, we all come

11 here for an expert witness cross-a-thon in which all

12 the experts will be crossed.

13          At the end of that process, then, there's a

14 period for Mr. Cignarale to prepare his testimony with

15 respect to penalty, and we will then come in for

16 another cross-examination session for that.  The

17 respondent has a witness then they will put on.  And it

18 is our mutual contemplation that will end the

19 evidentiary submissions.

20          And at that point, that would start the

21 briefing schedule.

22      THE COURT:  Okay.  And what month are we in when

23 we do this?

24      MR. STRUMWASSER:  We think it's going to be a

25 cross-a-thon of the experts in late June and a
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 1 cross-a-thon of the penalty witnesses in late July,

 2 early August.

 3      THE COURT:  We should probably put some dates on

 4 the calendar.

 5      MR. STRUMWASSER:  Okay.

 6      MR. KENT:  What I'd suggest -- I don't know what

 7 the Court's timing requirements are.  It obviously is

 8 going to be a lot clearer when we get to about mid

 9 March or maybe a week or so into March when we see

10 exactly how the calendar is going to look like.

11      THE COURT:  That's fine, but before we leave on

12 March 17th, we should reserve days.

13      MR. McDONALD:  Calendar those days, yes.

14      MR. KENT:  There was one point that

15 Mr. Strumwasser raised that I wanted take clarify.

16 Mr. Strumwasser referred to the filings as being the

17 direct testimony of the experts.

18          From our vantage point in terms of our

19 experts, we see these as expert reports that are going

20 to set forth the areas of testimony, delimit the areas

21 of testimony, but we intend to put on direct testimony

22 from our experts prior to the cross.

23      MR. STRUMWASSER:  I don't disagree with that.

24      THE COURT:  Sounds like a plan.  We can be, in an

25 abundance of caution, add a extra couple days either
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 1 side of when you think we're going to have that.  But

 2 if we don't reserve them, I can see it being very hard

 3 to get time back.

 4      MR. STRUMWASSER:  Understood, and we're all for

 5 holding.

 6      THE COURT:  We'll see what happens.  All right.

 7 Sounds like a plan.

 8      MR. STRUMWASSER:  Thank you, your Honor.

 9      MR. GEE:  One other thing, your Honor.  We have

10 agreed to a proposed order for the spoliation.

11      THE COURT:  Okay.  Really?

12      MR. STRUMWASSER:  Your Honor, on that previous

13 motion, after your Honor has reviewed it, if you sign

14 it, then we would appreciate a couple of copies.

15      THE COURT:  Oh.  You want me to sign it.  I see.

16      MR. STRUMWASSER:  And it does contemplate that

17 adjustments to the schedule may be required, but

18 they'll all be required to come to you for approval.

19      THE COURT:  Why don't I give it back to one of you

20 and you can copy it and distribute it.

21      MR. McDONALD:  Sure.

22      THE COURT:  Just make sure I get that copy back.

23      MR. McDONALD:  Will do.

24      THE COURT:  Do you want this -- this also should

25 have a number on it, right?



17064

 1      MR. STRUMWASSER:  Sure.

 2      THE COURT:  So did you want a three-digit number

 3 or a four-digit number?

 4      MR. GEE:  This is probably a PLHIC exhibit.

 5      MR. KENT:  We agree.

 6      MR. GEE:  It was their motion.

 7      THE COURT:  That makes it even.

 8      THE COURT:  5532.

 9          (Respondent's Exhibit 5532 marked for

10           identification)

11      THE COURT:  5532 then is this order re

12 preservation of evidence.

13          Then you want to give that one back too.

14      MR. McDONALD:  Sure.  And your Honor, maybe could

15 I raise a scheduling issue before we get started with

16 Mr. Bugiel.  I understand we're preparing, I think, two

17 briefs to submit to you today, and I think -- I don't

18 know if the Department is still submitting.

19          In light of the onslaught of paper that you're

20 going to receive, it occurred to me that maybe for

21 tomorrow -- if we start at 11:00 with Ms. Wetzel, the

22 questioning, and then plan to do the afternoon the

23 hearing on the motions, that will give your Honor the

24 morning at least to absorb whatever paperwork --

25      THE COURT:  Is that what you want to do?
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 1      MR. STRUMWASSER:  That's fine with us.

 2      THE COURT:  Will we be able to finish Ms. Wetzel?

 3      MR. STRUMWASSER:  I have less than a half hour of

 4 questioning for Ms. Wetzel.

 5      MR. KENT:  So unless something crazy happens, I

 6 don't see that that will be an issue.

 7      THE COURT:  All right.  We can do that.

 8      All right.  The witness, did you want to call your

 9 witness?

10      MR. McDONALD:  Call back to the stand Mr. Bugiel,

11 Brian Bugiel.

12          (Witness sworn)

13                       BRIAN BUGIEL,

14          called as a witness by the Respondent,

15          having been duly resworn, was examined

16          and testified further as hereinafter

17          set forth:

18      THE COURT:  Please state your first and last name

19 and spell them both for the record again.

20      THE WITNESS:  Brian, B-R-I-A-N, Bugiel,

21 B-U-G-I-E-L.

22      THE COURT:  Then there was a declaration.

23      MR. McDONALD:  Right.  I have another copy, your

24 Honor, if you'd like.

25      THE COURT:  If you remind me what the number is, I
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 1 might be able to put my hand on it.

 2      MR. GEE:  I think it was 5531.

 3      THE COURT:  The other thing is, I haven't file

 4 stamped a lot of these things, so maybe at the break I

 5 can just bring the file stamp in and whatever you need

 6 file stamped I can.

 7          Go ahead.

 8      MR. McDONALD:  Thank you, your Honor.

 9            DIRECT EXAMINATION BY MR. McDONALD

10      MR. McDONALD:  Q.  Mr. Bugiel, are you familiar

11 with what's been marked Exhibit 5531 which is entitled

12 the "Declaration of Brian Bugiel"?

13      A.  I am.

14      Q.  Did you participate and direct the creation of

15 this declaration?

16      A.  I did.

17      Q.  And, now working from it, let's step back in

18 time.  You were last here in October of last year; is

19 that right?

20      A.  That's correct.

21      Q.  And during the course of your examination by

22 the Department, do you recall that you were presented

23 with exhibits that constituted a compilation that the

24 Department created from letters that the respondent had

25 produced to the Department in this case?
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 1      A.  Yes.

 2      Q.  And let me present to you those four exhibits.

 3 They are Exhibits 842, 843, 845, and 847.

 4          Do you recall those exhibits?

 5      A.  I do.

 6      Q.  And -- is it your understanding that, in these

 7 exhibits, the Department purported to present lists of

 8 letters that the Department contended failed to include

 9 information required in the overpayment recovery

10 letters?

11      A.  Yes.

12      Q.  Now, following your testimony in October, what

13 did you do with respect to those exhibits?

14      A.  After getting these exhibits, I initiated a

15 search for the documentation to support the information

16 that they said was missing.

17      Q.  Okay.  And did you or members of your team

18 locate such documentation?

19      A.  We did.

20      Q.  And did you provide it to be produced to the

21 Department?

22      A.  Yes, I did.

23      Q.  Now, in connection with your review of those

24 exhibits, did you identify issues with two of the

25 exhibits, that being Exhibit 842 and Exhibit 843?
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 1      A.  Yes.  When we began the search for the

 2 additional documentation, there were a number of items

 3 listed on those documents that had no unique identifier

 4 or UID.

 5      Q.  Looking at Exhibit -- what in the upper

 6 right-hand corner of what I distributed -- what reads

 7 "Old 842," turn to Page 6.  At the very bottom, Line

 8 383 is what you're referring to is the absence of an

 9 entry for the column that reads "UID"?

10      A.  That's correct.

11      Q.  That likewise carries on over to Page 7, 8, 9

12 and 10?

13      A.  Correct.

14      Q.  And the same holds true, it's similar on

15 Exhibit 843; is that right?

16      A.  Yes.

17      MR. McDONALD:  Now, let me distribute two

18 documents, your Honor, that I think we'll need to have

19 newly marked.

20      THE COURT:  All right.

21      MR. McDONALD:  In the upper right-hand corner,

22 they're written as "New 842" and "New 843."

23      THE COURT:  So we'll make it 5533 and 5534.

24      MR. McDONALD:  Thank you, your Honor.

25          (Respondent's Exhibits 5533 and 5534 marked
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 1           for identification)

 2      THE COURT:  So the "New 842" is 5533, and the "New

 3 843" is 5534.

 4      MR. McDONALD:  Q.  Mr. Bugiel, what do you

 5 understand these two documents to reflect?

 6      A.  Can I have a copy?

 7      Q.  I guess you do need a copy.

 8      A.  These documents were replacements of the

 9 original 842 and 843.  Upon identifying the UIDs were

10 missing, we -- or I requested that we get that

11 information so I could pull the appropriate letter.

12      Q.  Okay.  So it's your understanding that the

13 Department of Insurance, sometime in late 2010,

14 provided us these two additional documents and

15 included, in the column UID, the UID identifiers that

16 they attributed to the letters that were identified in

17 those pages at the bottom -- the back end of each of

18 those respective exhibits; is that right?

19      A.  That's correct.

20      Q.  What did you do upon receiving those new

21 exhibits, what's been now marked as 5533 and 5534?

22      A.  Initially, we began our search for those, much

23 like the other ones, and then quickly realized that

24 they were actually duplicates of ones that were

25 previous -- that were on the report prior to the --



17070

 1 that line number.  So, for example, Line 383 is a

 2 duplicate of Line 347.

 3      Q.  Which document were you referring to?

 4      A.  On 5533.

 5      Q.  Now, in the course of your review for

 6 additional documentation, did you find additional

 7 documentation for each of the letters listed in

 8 Exhibits 842, 843, 845 and 847?

 9      A.  Yes, we did.

10      Q.  And you have provided that documentation to be

11 produced to the Department?

12      A.  Yes.

13      Q.  And is it your understanding that you have

14 completed the production of available letters to

15 demonstrate that the conclusions you provided in your

16 testimony in October still stands?

17      A.  That's correct.

18      MR. McDONALD:  No further questions, your Honor.

19      THE COURT:  All right.

20          Any questions, Mr. Gee?

21      MR. GEE:  Yes.

22               CROSS-EXAMINATION BY MR. GEE

23      MR. GEE:  Let me start by handing out a packet of

24 these marked exhibits that we put together.

25 Mr. McDonald and I actually should have coordinated;
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 1 some of these overlap what was just handed out.

 2      Q.  Mr. Bugiel, I would actually like to step back

 3 a little further in time to go through the history of

 4 the overpayment letters, just so we're all on the same

 5 page.

 6          As I recall, back in May of 2008 you learned

 7 of a couple provider complaints about overpayment

 8 demand letters being received that indicated they were

 9 second notice letters when the provider claimed that

10 they had never received a first notification letter.

11 Do you recall that?

12      A.  I do.

13      Q.  You determined that the first notification

14 letters for those specific provider complaints couldn't

15 be found back in around May of 2008; is that right?

16      A.  That's correct.

17      Q.  And then from around May to June or July,

18 August -- July or August of '08, you had members of

19 your team reviewing files to search for those first

20 notification letters; is that right?

21      A.  That's correct.

22      Q.  And then in that 2008 search of your files,

23 you found a couple hundred first notification letters;

24 is that right?

25      A.  I don't remember the amount, but yes, we found
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 1 an initial set of letters out of that review from --

 2      Q.  It was in the hundreds.  Does that sound about

 3 right?

 4      A.  I believe, yes.

 5      Q.  And then in advance of your testimony here in

 6 May of 2010, you did some more searching for first

 7 notification letters; is that right?

 8      A.  That's correct.

 9      Q.  And in the course of that review of your files

10 in 2008, you found several hundred more first

11 notification letters; is that right?

12      A.  That's correct.

13      Q.  And in May 2010, shortly before you came here

14 to testify, PLHIC produced a file, an Excel file,

15 called "overpayment_data_extract.xls" that contained

16 data on the claims PLHIC had believed it overpaid for

17 the period of '06 to '08.  Do you recall that?

18      A.  I do.

19      Q.  And this was an overpayment Excel file that

20 you created with Mr. Thornberg; is that right?

21      A.  That's correct.

22      Q.  And then from that overpayment Excel file, the

23 Department generated Exhibit 584, which you have in

24 front of you, which showed the entries for which the

25 document sent date was more than 365 days after the
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 1 claim paid date.  Do you recall that?

 2      A.  I do.

 3      Q.  So on 584, these were entries where the

 4 overpayment spreadsheet that you produced reflected

 5 that the first notification letter was sent more than

 6 365 days after the claim paid date; is that right?

 7      A.  That's correct.

 8      Q.  And you were also shown Exhibit 586 back in

 9 May of 2010, which you have in front of you.  And that

10 exhibit reflected instances of overpayments where there

11 is no notification -- no first notification letter

12 located and loaded in ODAR at the time the spreadsheet

13 was created; is that right?

14      A.  That's correct.

15      Q.  And that's what the column "Document Sent

16 Date," when it's populated with the "null," that's what

17 the null means, that you hadn't been able to find a

18 first notification letter at that time?

19      A.  That is correct.

20      Q.  And we have -- if you'll turn to the last page

21 of 586, see we have 4,471 of those instances reflected

22 here, right?

23      A.  Yes.

24      Q.  Then after your May 2010 testimony, you went

25 back to your office and started another search for
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 1 first notification letters for the 4,471 entries listed

 2 in 586; is that right?

 3      A.  That's correct.

 4      Q.  And the last exhibit in your packet, 5392,

 5 that reflects the results of your additional search in

 6 2010; is that right?

 7      A.  Yes, that's correct.

 8      Q.  More specifically, the line "Letters Provided

 9 Within 365 Days or Provider Initiated 2,009," that

10 reflects 2,009 instances in which you either found a

11 first notification letter that appeared to be sent

12 within 365 days or you found documentation showing that

13 the overpayment was provider initiated; is that right?

14      A.  That's correct.

15      Q.  And then in September 2010, PLHIC also

16 produced about 3,000 pages of documents.  And you said

17 that that production included the first notification

18 letters that you found in your 2010 search; is that

19 right?

20      A.  That's correct.

21      Q.  And the Department reviewed those first

22 notification letters and determined that a number of

23 them didn't contain certain information, that is to

24 say, the letters on their face didn't include

25 information on the claim, the patient, the date of
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 1 service, or the basis upon which PLHIC believed it was

 2 overpaid; is that right?

 3      MR. McDONALD:  Objection, just as to the use of

 4 the word "determined."  I'm reading the screen.  "The

 5 Department determined that a number of them didn't

 6 contain certain information."  I would object to the

 7 characterization it's the Department's determination;

 8 it's their contention perhaps.

 9      THE COURT:  All right.  Department contends, all

10 right.

11      MR. GEE:  Q.  Contended.  Do you have the question

12 in mind?

13      A.  Yes.

14      Q.  The answer was "I do" [sic]?

15      A.  Yes.

16      Q.  And that's in the exhibits Mr. McDonald passed

17 out to you, 842, 843, 845 and 847?  Those exhibits

18 reflected the Department's contention that these first

19 notification letters were missing that information,

20 right?

21      A.  That's correct.

22      Q.  Earlier this month, you submitted the

23 declaration addressing this missing information

24 reflected in these exhibits, right?

25      A.  Correct.
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 1      Q.  In Paragraph 3 of your declaration, you state

 2 that additional documentation such as attachments and

 3 accompanying letters were located and were being

 4 produced, right?

 5      A.  Correct.

 6      Q.  And a couple weeks ago, on February 10th, the

 7 Department received about 900 pages of documentation

 8 that identified you as the custodian.  Does that sound

 9 like about the right number of documents that you or

10 your team found in this additional search?

11      A.  Yes.

12      Q.  And Appendix A to your declaration is a

13 spreadsheet that lists all the additional documentation

14 you recently found and the letters that you believe

15 those additional documents were attached to; is that

16 right?

17      A.  Yes.

18      Q.  And the column on Appendix A, the column

19 "Beginning Bates Number," right next to the "Provider"

20 column, those are the Bates numbers of the letters that

21 PLHIC initially produced in connection with your

22 testimony last year in September; is that right?

23      A.  That's correct.

24      Q.  And the columns "New Beginning Bates Number"

25 and "New End Bates Number," those are the Bates numbers
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 1 of the letters along with the purported attachments

 2 that you found in your recent search; is that right?

 3      A.  That's correct.

 4      Q.  And then in Paragraph 5 of your declaration,

 5 you reference Exhibit 842 and 843 and the revised

 6 versions of those exhibits, which have today been

 7 marked 5533 and 5534; is that right?

 8      A.  Yes, that's correct.

 9      Q.  And your testimony was that, as far as you

10 know, CDI produced these revised exhibits because of

11 some missing UID information?

12      A.  That's my understanding.

13      Q.  And you testified that you determined that

14 these exhibits, 842, 843 and 5533 and 5534, contained

15 duplicate entries for the same overpayments and

16 letters; is that right?

17      A.  That's correct.

18      Q.  And these duplicate entries in these exhibits

19 corresponded to duplicate overpayment letters that

20 PLHIC produced to CDI, right?

21      A.  I assume so, yes.

22      Q.  Meaning that PLHIC produced to CDI duplicate

23 overpayment letters containing the same UID number; is

24 that right?

25      A.  Yes.
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 1      MR. GEE:  996, your Honor?  Is that right?

 2      THE COURT:  Yes.

 3          (Department's Exhibit 996, PAC0871001

 4           marked for identification)

 5      THE COURT:  996 is a letter dated 6/5/07 over the

 6 signature of -- which isn't here, actually, of Glynda

 7 Jager, G-L-Y-N-D-A, J-A-G-E-R.

 8      MR. GEE:  And your Honor, all the letters that

 9 we'll be using today have a lot of patient information

10 that --

11      THE COURT:  All right.

12      MR. GEE:  -- we chose not to redact because I

13 think it may be helpful for the witness in identifying

14 some of the stuff here.  So we would propose that all

15 these go in an envelope.

16      THE COURT:  Okay.  I assume there's no objection

17 to that?

18      MR. McDONALD:  No.

19      MR. GEE:  Q.  Do you recognize these documents as

20 overpayment letters sent out?

21      A.  Yes.

22      Q.  And these would be an instance where there are

23 two identical letters with the same UID number but

24 different Bates numbers, right?

25      A.  That's correct.
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 1      Q.  Do you know why PLHIC produced duplicate

 2 copies of the same letters with the same UID?

 3      A.  At the time of the review in September of

 4 2010, we had multiple people that were pulling the

 5 documentation to be sent in.  Specifically how they

 6 were duplicated, I couldn't tell you, but most likely

 7 just duplication of efforts, one person was working on

 8 the same as somebody else.

 9      Q.  Do you know if any of these duplicate letters

10 with the same UID number were counted twice in your

11 count of the 2,009 number referenced in 5392?

12      A.  No.  The numbers that went for 5392 were based

13 on a spreadsheet, not based on the actual letter images

14 themselves.

15      Q.  What did the spreadsheet contain?  What

16 information did the spreadsheet contain?

17      A.  It had the UIDs.  It had all the information

18 of what letters we were producing, I think, back from

19 Exhibit 586.

20      Q.  And to avoid duplication in your count of the

21 2,009 number, did you use a particular field in that

22 spreadsheet?

23      A.  In 586, where it was null, we basically

24 checked off if we had that letter or not.

25      Q.  My question is, based on 586, how did you
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 1 determine whether a letter was a duplicate or not?  Did

 2 you use the claim ID number?  Did you use --

 3      A.  The UID is the unique identifier that we used.

 4      Q.  Okay.  So this -- the two letters in Exhibit

 5 996 would not have been counted twice in that 2,009

 6 number because they have the same UID number; is that

 7 your testimony?

 8      A.  That's correct.

 9      MR. GEE:  997 and 998, if we can do these

10 together, your Honor.

11      THE COURT:  997 is another letter dated 6/27/07.

12 And 998 is a letter dated 6/27/07.

13      MR. McDONALD:  I think the difference is they have

14 handwritten UIDs underneath the "Rawlings Company"

15 name.

16      THE COURT:  So one is 7808461, that's 997.  998 is

17 7808466.  This needs to go in envelopes as well?  Both

18 of these?

19      MR. GEE:  Yes, your Honor.

20      MR. McDONALD:  Yes.

21          (Department's Exhibit 997 PAC0873001

22           marked for identification)

23          (Department's Exhibit 998 PAC0873003

24           marked for identification)

25      THE WITNESS:  Okay.
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 1      MR. GEE:  Q.  Do you recognize these documents,

 2 Mr. Bugiel?

 3      A.  I do.

 4      Q.  These were also overpayment letters that were

 5 sent to providers; is that right?

 6      A.  That's correct.

 7      Q.  And these two letters, 997 and 998 appear to

 8 be duplicate letters; do you agree?

 9      A.  It is one letter, yes.

10      Q.  But they have different UID numbers, right?

11      A.  That's correct.

12      Q.  Do you know if these two duplicate letters

13 were counted twice in the count of the 2,009 number?

14      A.  These would have been counted twice because

15 there are different UIDs.  Oftentimes, when you have on

16 the second page multiple overpayments for one provider,

17 we send one cover letter with a statement, so to speak,

18 on -- as the second page.  So it would have counted as

19 two separate, yes.

20      MR. GEE:  Our next in order, your Honor, 999

21 and -- actually, we have two, 999 and 1000.

22      THE COURT:  So 999 is a letter dated December

23 11th, 2009 [sic], and 1000 is a letter dated also

24 December 11th, 2007.  One has the number "10231145" in

25 the top left.  And the other has 10231182 at the top
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 1 left.

 2      MR. STRUMWASSER:  999 and 1000 respectively.

 3      THE COURT:  Yes.

 4          (Department's Exhibit 999, PAC0872821

 5           marked for identification)

 6          (Department's Exhibit 1000, PAC0872825

 7           marked for identification)

 8      MR. GEE:  Do you recognize these documents,

 9 Mr. Bugiel?

10      A.  I do.

11      Q.  These are also overpayment letters sent out to

12 providers; is that right?

13      A.  That's correct.

14      Q.  And 999 corresponds to -- back to your

15 declaration, Appendix A, Exhibit 999 corresponds to

16 Line 12 of Appendix A; is that right?

17      A.  That's correct.

18      Q.  And 1000 corresponds to Line 16; is that

19 right?

20      A.  That's correct.

21      Q.  And these two letters, 999 and 1000, are

22 identified on their face as second request letters,

23 right?

24      A.  Yes.

25      Q.  Do you know if these second request letters
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 1 were counted in the 2,009 number in your exhibit -- is

 2 it 5392?

 3      A.  I would have to verify what bucket they were

 4 counted in.

 5      Q.  I'm sorry?

 6      A.  I would have to verify where they were

 7 counted.

 8      Q.  So you don't know whether these two letters

 9 would be -- would have been counted in that 2,009?

10      A.  Not without verifying it, no.

11      Q.  So as a result of your recent search for

12 documents following your October 2010 appearance, you

13 found approximately 900 pages of additional

14 documentation, including purported attachments to

15 overpayment letters; is that right?

16      A.  That's correct.

17      Q.  Now, your team previously performed multiple

18 searches in 2008 and throughout 2010, right?

19      A.  Yes.

20      Q.  And in those searches, your team looked in

21 PacifiCare's imaging system called Document Retrieval;

22 is that right?

23      A.  That's correct.

24      Q.  And for the 2010 searches, your team also

25 asked PacifiCare vendors to look in their files for
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 1 documentation, right?

 2      A.  That is correct.

 3      Q.  Where did your team search for the additional

 4 documentation that was recently produced a couple weeks

 5 ago?

 6      A.  It would have been the same places, either the

 7 vendors or the document imaging system.

 8      Q.  Which vendors?

 9      A.  Rawlings, Primax, Johnson & Rountree -- there

10 may be a couple others.  I don't remember them all off

11 the top of my head.

12      Q.  So other than searching in Document Retrieval

13 and asking PacifiCare vendors, did your team search any

14 other files or any other databases?

15      A.  No.

16      Q.  And as to the search that was performed in

17 Document Retrieval, did your team use specific search

18 terms to look for this additional documentation?

19      A.  No, it would have been the same that we looked

20 for the initial letter.  The Document Retrieval would

21 have had multiple pages.  Just -- in the September

22 submission of the documentation, those secondary pages

23 were not included with that.

24      Q.  So no new search types were done in Document

25 Retrieval; is that right?



17085

 1      A.  They were not.

 2      Q.  What search types were done?

 3      MR. McDONALD:  When?

 4      MR. GEE:  I mean, it's the same search, so.

 5      Q.  Either in 2010 or recently?

 6      A.  In Document Retrieval, there are two different

 7 places to search for any documentation related to the

 8 claim.  I don't remember the specific groups.  But

 9 there are two areas that you would go in and perform a

10 search based on either claim number, patient number.

11      Q.  UID?

12      A.  Not in Document Retrieval.

13      Q.  Do you know which fields were searched?

14      A.  For the secondary pages?

15      Q.  Yes.

16      A.  It would have been in those two databases,

17 using most likely claim numbers.

18      Q.  Was your team, in this most recent search, was

19 your team successful in finding additional

20 documentation in Document Retrieval?

21      A.  Yes.

22      Q.  Was what your team found in Document

23 Retrieval, was that a majority of the additional

24 documentation that was produced?

25      A.  It would have been a combination of that, plus
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 1 the vendors.  The documentation that was in Document

 2 Retrieval, we used that to only go back and pull any

 3 additional pages that would have been accompanying the

 4 original page that we sent in 2010.

 5          So it wasn't a new search.  It was going back

 6 for letters that we had already sent and making sure

 7 that we had all the pages that were appropriate for the

 8 exhibits.

 9      Q.  And what I was asking was whether this new

10 documentation that was produced, the 900 or so pages,

11 did it come mostly from Document Retrieval or mostly

12 from the vendors or about equal or you don't know?

13      A.  I don't know.

14      Q.  As to the search of the vendor files, did your

15 team go to the vendor site to look for them?

16      A.  No.  We requested the information from the

17 vendors.

18      Q.  Do you know what instructions were given?

19      A.  Not specifically.

20      Q.  Do you know what steps the vendors did to

21 search for additional documentation?

22      A.  No.

23      MR. GEE:  1001.

24      THE COURT:  Does this need to be in an envelope

25 also?
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 1      MR. GEE:  Yes.

 2      THE COURT:  I'm going to have to go get some.  I

 3 don't want to take a real break, but if I don't get

 4 them now, I'll -- I just need to go get some.

 5          So this is 1001.  So 1001 is a letter dated

 6 9/14/07 with a 10082642 at the top.

 7          (Department's Exhibit 1001, PAC0868951

 8           marked for identification)

 9      THE COURT:  And while you're looking at it, I'll

10 be right back.

11      MR. McDONALD:  If I can give you your copies of

12 this, your Honor.

13      THE COURT:  You copied that already?  All right.

14 Thank you.

15          Did you want any copies file stamped?

16      MR. McDONALD:  Oh, sure.

17      THE COURT:  So if I file stamp these other ones it

18 will be the wrong date.

19      MR. STRUMWASSER:  Thank you.

20      MR. McDONALD:  Makes it even more official.

21      THE COURT:  There you go.  Anything else I need to

22 file stamp?

23      MR. STRUMWASSER:  Somehow I wound up with two

24 copies of 5532.

25      MR. McDONALD:  I gave you two copies.
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 1      THE COURT:  Okay.  Are you okay?

 2      MR. STRUMWASSER:  We're good.

 3      THE COURT:  All right.  Go ahead.  Sorry.

 4      MR. GEE:  Q.  Mr. Bugiel, this set of documents in

 5 Exhibit 1001, that corresponds to Line 114 of Appendix

 6 A to your declaration; is that right?

 7      A.  Yes.

 8      Q.  And the first page, 8951, that's a copy of the

 9 letter that was produced in connection with your

10 testimony last year in September; is that right?

11      A.  Yes.

12      Q.  And the next two pages, 2869 and 2870, are

13 documents that PLHIC produced a couple weeks ago; is

14 that right?

15      A.  That's correct.

16      Q.  And it is your belief that 2870 was attached

17 to 2869 and both were sent to providers; is that right?

18      A.  Yes.

19      Q.  Can you tell if this set of documents was

20 something that was found in PacifiCare's Document

21 Retrieval databases?

22      A.  This would have likely come from Johnson &

23 Rountree.

24      Q.  And as to documents that came from vendors

25 such as Johnson & Rountree, do you know if, when they
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 1 found them, the attachments, there was any indication,

 2 wherever they found them, that the attachment was

 3 indeed connected in some way to the letter?

 4      A.  Whether the vendor knew that?

 5      Q.  Yes.

 6      A.  Well, when they imaged theirs, it's all

 7 together as one letter as well.

 8      Q.  All together, the letter and the attachment?

 9      A.  The letter and the attachment, yes.

10      Q.  So it is your understanding that, when you

11 sent them back to look for additional documentation and

12 the attachments, the attachment was part of the same

13 file as the letter; is that right?

14      A.  Correct.

15      Q.  The attachment was the next image after the

16 letter; is that right?

17      A.  It should have been, yes.

18      Q.  Did anyone from your vendors ever tell you

19 that was the case?

20      A.  Did they tell us?  No.  I mean, we could look

21 at the files that they gave us and see that it was the

22 letter plus that -- the attachment.

23      Q.  If the attachment was part of the same file as

24 the letter, then why wasn't the attachment produced in

25 2010 when you had requested the letter?
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 1      A.  In 2010, we were producing documentation that

 2 a letter was sent.  We did not produce any of the

 3 secondary pages that went with that.  It was just

 4 indicating that the letter was actually sent to the

 5 providers.

 6      Q.  So is it the case that, in 2010, when you

 7 requested documentation that a letter had been sent

 8 from your vendors, the vendor sent you the letter -- a

 9 file containing the letter and the attachment but

10 PacifiCare only produced the attachment?

11      A.  Most likely they sent --

12      Q.  I mean the letter?  I'm sorry.

13      A.  Most likely the vendors sent both, and my team

14 would have printed the letter.

15      Q.  So why did you go back to the vendors in your

16 most recent search to get the attachments?

17      A.  In cases where the vendor didn't provide it,

18 then we would have had to go back to them to get the

19 additional pages.

20      Q.  You said, "Most likely the vendors sent both,

21 and my team would have printed" just "the letter."

22 What is that belief based on?

23      A.  Some of the files, for example, the ones from

24 Johnson & Rountree, they would sent a pdf version of

25 the letter, which is the first, plus the statement
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 1 pages.

 2          In Rawlings' case, however, they would have

 3 produced the letter and not the Excel document or

 4 statement page that they put with it.

 5          It varied by vendor.  We would have to go back

 6 and look at the actual files that they sent us.

 7      Q.  My question to you, Mr. Bugiel, was what do

 8 you base your statement that most likely the vendor

 9 sent to PacifiCare both the letter and the attachment

10 but your team decided just to print the attachment?

11      THE COURT:  No, the letter.

12      MR. GEE:  I'm sorry.  That's twice now.

13      THE COURT:  That's okay.

14      MR. GEE:  Q.  Just the letter?

15      A.  When I we want back with my group and looked

16 most recently, there was a series -- specifically, I

17 can tell you from Johnson & Rountree because I looked

18 at those files myself -- where they did provide us both

19 the letter and the attachment, and the team only

20 produced the letter -- or the first page, back in 2010.

21      Q.  What about for Rawlings?

22      A.  I did not look at the Rawlings letters

23 specifically or files.  I believe that they went back

24 to Rawlings to get the additional pages.

25      Q.  So it's your understanding that, in the
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 1 initial search in 2010, Rawlings didn't -- only

 2 produced to PacifiCare the letter without the

 3 attachment; is that right?

 4      A.  I can't say with hundred percent certainty.

 5 They may have sent some of them in.  If they didn't, we

 6 would have gone back to the vendor to get the

 7 additional documentation.

 8      Q.  In your most recent search, did you see any

 9 files from Rawlings that were produced in 2010 that

10 contained both the letter and the attachment?

11      A.  I did not personally, no.

12      Q.  As to your search in the Document Retrieval

13 database, do you know why the attachments weren't

14 pulled the first time in 2010 when the letters were

15 found?

16      A.  Most of the documents that are in Document

17 Retrieval had all of that information on the first --

18 on the cover page of the letter.  PacifiCare, prior to

19 the vendors, did not make a habit of sending attachment

20 pages.  They put all of the necessary information on

21 the letter itself.

22      Q.  Were any attachments that were recently

23 produced, did any of them come from Document Retrieval?

24      A.  I don't know.

25      MR. GEE:  1002, your Honor.
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 1      THE COURT:  Does this need an envelope also?

 2      MR. GEE:  Yes.

 3      THE COURT:  1002 is a letter dated 10/1/2007.

 4          (Department's Exhibit 1002, PAC0870677

 5          marked for identification)

 6      MR. GEE:  Q.  This set of documents pertains to

 7 Line 293 of Appendix A to your declaration; am I right?

 8      A.  That's correct.

 9      Q.  And the first page, 0677, is the letter that

10 was produced in September of 2010; is that right?

11      A.  That's correct.

12      Q.  And 3123 and 3124 are the documents that were

13 produced recently; is that right?

14      A.  That's correct.

15      Q.  On 3123 in the re line we have an account

16 number, G5P8157247.  Do you see that?

17      A.  Yes.

18      Q.  And then on 3124 in the third column there's a

19 different account number, "18098318G3."  Do you see

20 that?

21      A.  Yes.

22      Q.  Do you know why those account numbers don't

23 match?

24      A.  I do not.

25      Q.  Does seeing this discrepancy create any
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 1 question in your mind about whether 3124 and 3123 were

 2 indeed connected?

 3      A.  No.

 4      Q.  Does it create any question in your mind

 5 whether these two pages related to the same account

 6 number?

 7      A.  No.  I would -- I mean, it might be two

 8 different account numbers all related to the same

 9 patient, just both referenced as account numbers.

10      Q.  You're speculating, right?

11      A.  I am.

12      MR. GEE:  1003.

13      THE COURT:  Does this one need an envelope?

14      MR. GEE:  Yes, your Honor.

15          (Department's Exhibit 1003, PAC0870603

16           marked for identification)

17      THE COURT:  1003 is a letter dated January 24th,

18 2007.

19      THE WITNESS:  Okay.

20      MR. GEE:  Q.  This set of documents corresponds to

21 Line 219 of Appendix A; is that right?

22      A.  That's correct.

23      Q.  And it is your belief that 2976 was attached

24 to 2975; is that right?

25      A.  Yes.
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 1      Q.  And on the letter, 2975, in the bottom

 2 right-hand corner, we see a footer that says

 3 "PHS_MC_082006."  Do you see that?

 4      A.  I do.

 5      Q.  I'm sorry?

 6      A.  I do.

 7      Q.  Do you know what that is?

 8      A.  I do not.

 9      Q.  On the purported attachment, 2975, at the

10 bottom there's a different footer.  Do you see that?

11      A.  Yes.

12      Q.  On the bottom left, there's an "Invoice" and a

13 number and some letters.  And then we have in the

14 middle "Page 1."  And on the right side we have a date,

15 "1/24/2007."  Do you know what that date is?

16      A.  I do not.

17      Q.  Is it common for attachments to have dates

18 that are printed out -- dates that correspond to the

19 date that they were printed out?

20      MR. McDONALD:  Objection, lack of foundation.

21      THE COURT:  If he knows.

22      THE WITNESS:  I don't.

23      MR. GEE:  Q.  Do you know why the footers don't

24 match?

25      A.  I don't know.
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 1      Q.  Rather than having you go through a large set

 2 of documents, we have a spreadsheet that Mr. McDonald

 3 was anticipating which reflects all the instances we

 4 found where there's discrepancy in the footer on the

 5 letter and the footer on the purported attachment.

 6      THE COURT:  So this is actually 1004.

 7      MR. GEE:  And this doesn't need an envelope, your

 8 Honor.

 9      THE COURT:  So this is a spreadsheet.

10          (Department's Exhibit 1004 marked for

11           identification)

12      MR. McDONALD:  Your Honor, I might suggest, given

13 the 11 pages of this Exhibit 1004, maybe Mr. Bugiel

14 could be given an opportunity to spend a little time

15 with it?

16      THE COURT:  Yes, certainly.

17      MR. GEE:  Sure.  I hadn't anticipated asking

18 questions.  What we were doing was much like what we

19 had done before, what we'd done with the appendix to

20 his declaration.  It's for mere confirmation.

21      THE COURT:  I may have misspoke at some point.

22 1001 is a letter dated 9/14/07.  1002 is a letter dated

23 10/1/07.  1003 is a letter dated 1/24/07.  And 1004 is

24 a spreadsheet.

25          Okay.  Now you want to give me a new document?
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 1      MR. GEE: Sure.  1005.

 2      THE COURT:  I'm sorry.

 3          1005 is a letter dated 7/25/07.  Does this

 4 need an envelope?

 5      MR. GEE:  Yes, your Honor.

 6      THE COURT:  Okay.

 7          (Department's Exhibit 1005, PAC0868963

 8           marked for identification)

 9      MR. GEE:  Q.  And this set of documents,

10 Mr. Bugiel, corresponds to Line 126 of Appendix A to

11 your declaration; is that right?

12      A.  Yes, it does.

13      Q.  And on 2873 and 2874 we again have some

14 discrepancy in the footers on those two pages, right?

15      A.  Yes.

16      Q.  And on 2873, in the upper left-hand corner, we

17 see a header that says in parentheses "(Page 1 of 1)"?

18 Do you see that?

19      MR. McDONALD:  I'm sorry.  Which page are we

20 looking at?

21      MR. GEE:  The second page, 2873.

22      THE WITNESS:  Yes.

23      MR. GEE:  Q.  And on the purported attachment,

24 2874, in the header, there is in parentheses "(Page 3

25 of 3)."  Do you see that?
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 1      A.  Yes.

 2      Q.  Do you know why these page numbers don't

 3 match?

 4      A.  I do not.

 5      Q.  Does the fact that 2873 says on the top "Page

 6 1 of 1" indicate to you that only one page was mailed

 7 out?

 8      A.  No.  I would not believe that.

 9      Q.  2874, going down the right-hand side, there is

10 a number.  Is that the FLN number?

11      A.  It's possible.

12      Q.  And the FLN number is the number that gets put

13 in on the document when it's scanned into Document

14 Retrieval; is that right?

15      A.  The FLN number is what we use in the document

16 system called IDRS.

17      Q.  IDRS?

18      A.  Yes, I-D-R-S.

19      Q.  Is IDRS a document storage system?

20      A.  Yes.

21      Q.  Of PacifiCare, a document storage system of

22 PacifiCare?

23      A.  Of United.

24      Q.  Of United.  Then on 2873, on the right-hand

25 side, we have another number.  Do you know what that



17099

 1 is?

 2      A.  On the upper right?

 3      Q.  Yes.

 4      A.  Yes, that is a FLN number.

 5      Q.  That is a FLN number.  Do you know why these

 6 numbers don't match?

 7      A.  The only way they wouldn't match is if it was

 8 imaged more than once.

 9      Q.  Do you know if there exists a document such as

10 2873 that has a number that matches the number on the

11 right-hand side of 2874?

12      MR. McDONALD:  Maybe an objection or

13 clarification -- vague as to "match."  Is the question

14 is there another document that has the exact same

15 series of digits?

16      THE COURT:  Is that it?

17      MR. GEE:  Yes.

18      Q.  Is there a document like 2874 that has, going

19 down the right-hand side, the same number as what is

20 going down the right-hand side of 2873?

21      THE COURT:  The 01008206 [sic] number?

22      MR. GEE:  I'm looking at -- it's a 2990901104385

23      THE COURT:  Which -- what exhibit are you looking

24 at?

25      MR. GEE:  1005.  And Page 2, 2873.
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 1      THE COURT:  You think there's a number down the

 2 side?

 3      MR. GEE:  Do we have a different --

 4      THE COURT:  I don't have a number down the side.

 5      MR. GEE:  On the right-hand side starting near the

 6 top, it's very -- I think -- it's very small.

 7      THE COURT:  Oh, wow.  299099011043 something 5?

 8      MR. McDONALD:  You pass the eye test.

 9      MR. GEE:  Q.  Do you see that, Mr. Bugiel?

10      A.  I do.

11      Q.  And that's the FLN number?

12      A.  That is correct.

13      Q.  And do you know if there's a version of the

14 purported attachment at 2874 that has that FLN number

15 going down the right-hand side?

16      A.  I do not know.

17      Q.  And do you know if there is a version of the

18 letter in 2873 that has a number -- the same number as

19 what goes down the lower right-hand side of 2874?  I'm

20 looking at the 91008206 number.

21      A.  I do not.

22      THE COURT:  So I inadvertently covered up the

23 number of the first page.

24      MR. GEE:  Would you like another copy, your Honor?

25      THE COURT:  I think we should probably because
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 1 otherwise somebody's going to think we've lost our

 2 minds.  So let me return this to you.

 3      MR. GEE:  Sure.

 4      THE COURT:  Let's try this again.

 5          So the first page and the second page have

 6 numbers that match.

 7      MR. GEE:  Yes.

 8      Q.  Those are the same letter, right, Mr. Bugiel?

 9      A.  Mm-hmm.

10      THE COURT:  And the third page's number is

11 different and bigger.

12      MR. GEE:  Yes.

13      THE COURT:  All right.  I get it.  Thank you.  And

14 you're asking him if he has an explanation for that.

15      MR. GEE:  Yes.

16      Q.  And Mr. Bugiel, I noticed that this letter

17 doesn't have any letterhead.  Do you know why that is?

18      A.  I do not.

19      Q.  Do you know if this was a letter that would

20 have come from one of PacifiCare's vendors?

21      A.  Yes, this would have come from Rawlings.

22      Q.  Does Rawlings typically have letterhead that

23 goes on letters that go out to providers?

24      A.  They have -- we have received letters from

25 them that have letterhead and some that do not.
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 1      Q.  Do you know if they send out letters to

 2 providers that don't have letterhead?

 3      A.  I don't know.

 4      MR. GEE:  1006 and 1007.

 5      THE COURT:  All right.

 6      MR. GEE:  1005 is a spreadsheet, which we --

 7      THE COURT:  1005?

 8      MR. GEE:  I'm sorry, 1006 is a spreadsheet we

 9 created listing the instances where we found a page

10 number discrepancy.

11      THE COURT:  Okay.  And that doesn't need an

12 envelope?

13      MR. GEE:  No, your Honor.  And 1007 is a December

14 12th, 2006, letter.

15      THE COURT:  This is 1007.  1007 is a letter dated

16 12/12/06.

17          (Department's Exhibit 1006 marked for

18           identification)

19          (Department's Exhibit 1007, PAC0870608

20           marked for identification)

21      THE COURT:  And that needs an envelope?

22      MR. GEE:  Yes, your Honor.

23      Q.  Mr. Bugiel, the set of documents in 1007, that

24 corresponds to Line 224 of your appendix; is that

25 right?
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 1      A.  That's correct.

 2      Q.  And on the purported attachment, 2986, we have

 3 a footer with the date "11/2/2006."  Do you see that?

 4      A.  Yes.

 5      Q.  And that date doesn't match the date of the

 6 letter on 2985, right?

 7      A.  No.

 8      Q.  Do you have any idea how this could have

 9 happened, that the date printed on the attachment

10 doesn't match the date on the letter?

11      A.  I don't.

12      MR. GEE:  1008 and 1009, your Honor.  1008 is

13 another spreadsheet we created listing all the

14 instances in which the date of the attachment doesn't

15 match the date of the letter.

16      THE COURT:  All right, so that's 1008.  So 1008 is

17 the spreadsheet with the mismatched date.  1009 is a

18 letter dated 12/28/06.

19          (Department's Exhibit 1008 marked for

20           identification)

21          (Department's Exhibit 1009, PAC0868691

22           marked for identification)

23      MR. McDONALD:  If I could inquire, do we have much

24 more to go, or should we take a break?

25      MR. GEE:  After this document.
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 1      THE COURT:  All right.  Why don't we take a break

 2 after this document.

 3      MR. GEE:  And this set of documents in 1009

 4 corresponds to Line 10 of Appendix A; is that right,

 5 Mr. Bugiel?

 6      A.  Yes.

 7      Q.  And on 1928, Page 1928, the purported

 8 attachment, the date listed there is "9/20/2007."  Do

 9 you see that?

10      A.  I do.

11      Q.  And that date is about nine months after the

12 date of the letter on 1927.  Do you see that?

13      A.  Yes.

14      Q.  Does this discrepancy create any question in

15 your mind whether these two documents were sent out

16 together?

17      A.  No.

18      Q.  You would agree, would you not, that 1928, the

19 purported attachment with a date 9/20/2007, was not

20 sent out with the letter on -- as of the date of the

21 letter, 12/28/2006?

22      MR. McDONALD:  Objection, vague.  Are you asking

23 it was not sent out with that date on it?  Or it was

24 not sent period?

25      THE COURT:  Well, he's -- it's cross-examination.
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 1 I'll allow it.  He's asking whether it was sent out.

 2      MR. McDONALD:  Vague is my objection.

 3      THE COURT:  All right.

 4      THE WITNESS:  Could you repeat?

 5          (Record read)

 6      THE WITNESS:  Based solely on these two pieces of

 7 paper, no.  I would have to understand first where that

 8 footer came from and if it was even on the document the

 9 provider would have seen.

10      MR. GEE:  Q.  So it is possible that 1928 is not

11 the version of the purported attachment that was sent

12 with the letter; is that your testimony?

13      A.  No.  It's possible that this additional

14 information was put on much like the FLN number when

15 it's imaged or something else.  I would have to verify

16 it.

17      Q.  So this is -- so 1928, it's possible that 1928

18 is not the version of the attachment that the provider

19 saw; is that your testimony?

20      MR. McDONALD:  Objection, calls for speculation.

21      THE COURT:  If he knows.

22      THE WITNESS:  I don't know.

23      THE COURT:  There's two FLN numbers on the second

24 page and none of them match.

25      MR. GEE:  Q.  Do you know of any imaging system
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 1 used by United that puts a footer such as what appears

 2 on 1928?

 3      A.  I do not, no.

 4      Q.  Do you know of any imaging system used by

 5 Rawlings that puts a footer such as what we see on

 6 1928?

 7      A.  I do not.

 8      MR. GEE:  Now would be a good time, your Honor.

 9      THE COURT:  Okay.  Let's take a break.

10          (Recess taken)

11      THE COURT:  Go ahead.

12      MR. GEE:  1010, your Honor.

13      THE COURT:  This is an envelope piece?

14      MR. GEE:  Yes, your Honor.

15      THE COURT:  1010 is a letter dated 1/9/07.

16          (Department's Exhibit 1010, PAC0870574

17           marked for identification)

18      MR. GEE:  Q.  Mr. Bugiel, this set of documents

19 corresponds to Line 190 of your appendix; is that

20 right?

21      A.  That's correct.

22      Q.  And this is a -- on 2918, we see in the footer

23 a date 3/26/07.  Do you see that?

24      A.  Yes.

25      Q.  And again, that date is after the date of the



17107

 1 letter on 2917, right?

 2      A.  Yes.

 3      Q.  And it's also after the date in the "Received"

 4 stamp.  Do you see that "Received" stamp?

 5      A.  Yes.

 6      Q.  And do you know what this "Received" stamp

 7 refers to?

 8      A.  I do not.

 9      Q.  Is -- does PacifiCare routinely stamp letters,

10 overpayment letters when it receives them?

11      MR.  McDONALD:  As of January 18th, 2007?

12      MR. GEE:  Sure.

13      MR. McDONALD:  Objection, lacks foundation.

14      THE COURT:  If you know.

15      THE WITNESS:  I do not know.

16      MR. GEE:  Q.  Do you know if Rawlings in the

17 ordinary course would stamp and overpayment letter as

18 received?

19      A.  I don't know.

20      Q.  Do you know if this copy of the letter was

21 received by United from Eisenhower Medical Center?

22      A.  I don't know.

23      Q.  Did United receive any of the overpayment

24 letters that have been produced to CDI from providers?

25      A.  It's possible the provider would have sent the
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 1 letter back in with the refund, yes.

 2      MR. GEE:  1011, your Honor, the spreadsheet we

 3 created listing the instances in which the date of the

 4 attachment was after the date of the letter.  And this

 5 spreadsheet represents a subset of the last spreadsheet

 6 in 1008.

 7      THE COURT:  All right.  That will be marked as

 8 1011.

 9          (Department's Exhibit 1011 marked for

10           identification)

11      MR. McDONALD:  Your Honor, maybe if I could just

12 make an observation.  I think it's applicable to the

13 other spreadsheets that Mr. Gee has presented to the

14 witness.

15          These have headings that identify alleged

16 issues.  This one says "Date of Purported Attachment,"

17 but I don't see in the columns for this exhibit or for

18 the other ones the discrepancy or the difference that

19 they have identified, which makes our task of trying to

20 respond to this or frankly for this to be of any

21 probative value, I think, of minimal worth.

22      MR. GEE:  The description is the example that I

23 questioned Mr. Bugiel about.  And it's also described

24 in the title.

25      THE COURT:  Well, it tells you what line it's at,
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 1 right?

 2      MR. GEE:  Exactly.  And I mean -- I'm not sure if

 3 identifying them was Mr. McDonald's concern because we

 4 also have identified them by Bates numbers and UID

 5 numbers, so there are multiple ways.

 6      THE COURT:  Doesn't make it simple, but...

 7      MR. KENT:  They made it ridiculously difficult

 8 because now we have to go through every one to see if

 9 it one issue or it's four issues or some bigger number.

10 And what we're heading for is whatever we can do over

11 the lunch hour in terms of trying to get people on the

12 phone to figure out what the answers are to these

13 questions.

14          But rather than have a presentation that we

15 can figure out what the answers are to why these

16 business records have certain things on them, you know,

17 we're now in the position that, God forbid, we have to

18 bring him back or we have to submit declarations at

19 another time.  This is just extending out the time for

20 this witness.

21      THE COURT:  We'll, it seems that Mr. Gee was

22 willing to take whatever explanation came up.  And so

23 far we don't have one, so I don't know what to tell

24 you.  Let's move on.

25      MR. GEE:  And your Honor, the information that's
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 1 provided in these spreadsheets came from

 2 PacifiCare's -- the declaration of Mr. Bugiel that we

 3 received.

 4      THE COURT:  All right.  Let's go on.

 5      MR. GEE:  Q.  Mr. Bugiel, I have a couple of

 6 follow-up questions about the letter attachment

 7 documents that you said you received from Johnson &

 8 Rountree upon your request in 2010.  You testified that

 9 you actually saw pdfs from Johnson & Rountree; is that

10 right?

11      A.  Yes, they sent us -- electronic files they

12 sent.

13      Q.  You saw the documents you say were attachments

14 to the letters, were consecutive with the letters in

15 those pdfs you examined; is that right?

16      A.  Yes.

17      Q.  You did not actually look at the imaging

18 system Johnson & Rountree maintains in its offices, did

19 you?

20      A.  No.

21      Q.  And the instructions J&R was given was to look

22 for those specific documents, and they sent these

23 documents to United, right?

24      A.  The instruction was to provide the secondary

25 pages that went with the letter.
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 1      Q.  And what you saw was that extract that

 2 Johnson & Rountree sent you, right?

 3      A.  Yes.

 4      MR. GEE:  1012, your Honor.  It's another letter

 5 that needs an envelope.

 6      THE COURT:  Okay.  1012 is a letter dated 10/2/07.

 7          (Department's Exhibit 1012, PAC0870664

 8          marked for identification)

 9      THE WITNESS:  Okay.

10      MR. GEE:  Q.  And this set of documents in 1012,

11 they correspond to Line 180 of Appendix A; is that

12 right?

13      A.  Line 180?

14      Q.  I'm sorry.  280.

15      A.  That's correct.

16      Q.  And the first page, 0664, was what was

17 initially produced by PLHIC in September 2010, right?

18      A.  Correct.

19      Q.  You would agree, would you not, that on this

20 page, 0664, there is no information that says when the

21 claim or claims at issue in this letter were paid; is

22 that right?

23      A.  On 664?

24      Q.  Yes.

25      A.  Correct.
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 1      Q.  Then the next two pages, 3097 and 3098, these

 2 were the documents that PLHIC recently produced; is

 3 that right?

 4      A.  Yes.

 5      Q.  And on 3098, we see on the right-hand side of

 6 the page a column called "Claim Paid Date."  Do you see

 7 that?

 8      A.  Yes.

 9      Q.  And you understand that to refer to the date

10 that the claim at issue here was paid, right?

11      A.  Correct.

12      Q.  And the date we have is 2/25/06 for this

13 claim, right?

14      A.  Correct.

15      Q.  Now, Mr. Bugiel, let's assume, as you believe,

16 that this Page 3098 was indeed attached to 3097.  And

17 let's also assume that the letter on 3097 was in fact

18 sent out on or around October 2nd, 2007, the date of

19 the letter.  Have you got those assumptions in mind?

20      A.  Yes.

21      Q.  So even with those two assumptions, isn't it

22 true that this overpayment request was sent more than

23 365 days after the claim paid date?

24      A.  Yes, the letter would have been sent because

25 it's coordination of benefits for Medicare.  The
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 1 provider can still bill Medicare for those services.

 2      Q.  But independent of that, this is a claim for

 3 which PacifiCare sought reimbursement more than 365

 4 days after the claim was paid, right?

 5      A.  The letter was sent after that, yes.

 6      Q.  And the statute that requires reimburse --

 7 overpayment recoveries to be requested 365 -- within

 8 365 days of the date of claim payment has no exception

 9 for Medicare claims or instances where a provider may

10 seek reimbursement for Medicare, does it?

11      MR. McDONALD:  Objection, calls for a legal

12 conclusion.

13      THE COURT:  Sustained.

14      MR. GEE:  Q.  Mr. Bugiel, do you know if this is

15 one of the overpayment requests that was rescinded in

16 2008?

17      A.  I would have to verify.  I don't know.

18      Q.  Do you know if the provider that received this

19 overpayment request ultimately repaid the moneys to

20 PacifiCare in response to this request?

21      A.  Again, without checking, I don't know.

22      Q.  Do you know how much money your ARO department

23 recovered if 2006 related to PacifiCare claims?

24      A.  In 2006?

25      Q.  Yes.
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 1      A.  No, I don't.

 2      Q.  How about 2007?

 3      A.  I don't.

 4      Q.  2008?

 5      MR. McDONALD:  Objection, relevance.

 6      THE COURT:  If he knows.

 7      THE WITNESS:  I don't.

 8      MR. GEE:  Q.  Do you know how much your ARO

 9 department recovered in total in 2006?

10      A.  No.

11      Q.  Neither for 2007 or 2008?

12      A.  No.

13      MR. GEE:  Our next in order, your Honor, is a

14 spreadsheet that contains instances where we found the

15 date of the letter was more than 365 days after the

16 claim paid date.  I'll also distribute our next exhibit

17 as well.

18      THE COURT:  All right.  1013 is a spreadsheet

19 showing more than 365 days have elapsed.

20      MR. GEE:  And 1014 is right after that, your

21 Honor.

22      THE COURT:  1014 is a letter dated 12/19/2006.

23          (Department's Exhibit 1013 marked for

24           identification)

25          (Department's Exhibit 1014, PAC0870650
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 1           marked for identification)

 2      MR. GEE:  Q.  This set of documents corresponds to

 3 Line 266 of your Appendix A of your declaration,

 4 Mr. Bugiel?

 5      MR. McDONALD:  "This set" is Exhibit 1014?

 6      MR. GEE:  Yes, thank you.

 7      THE COURT:  I think there's some unreadable

 8 material on that page.

 9      MR. GEE:  You're talking about the attachment?  We

10 found that unreadable as well, your Honor.

11      THE COURT:  Okay.

12      THE WITNESS:  Yes.

13      MR. GEE:  Q.  Now, looking at the purported

14 attachment, 3070, we see again the header in the upper

15 left-hand corner, "Page 1 of 1."  Do you see that?

16      A.  Yes.

17      Q.  And then we see the footer on the bottom again

18 doesn't match the footer on the letter 3069.  Do you

19 see that?

20      A.  Yes.

21      Q.  Again the date on the footer on the attachment

22 3070 is over a year after the date of the letter; is

23 that right, Mr. Bugiel?

24      A.  Yes.

25      Q.  Now, Mr. Bugiel --
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 1      THE COURT:  Wait, wait, wait.  I see a date of

 2 5/30/07.

 3      MR. GEE:  Yes.

 4      THE COURT:  The letter is 12/19/06?

 5      MR. GEE:  Yes.

 6      THE COURT:  The year is 12/19/07?

 7      MR. McDONALD:  Do you want to change your answer?

 8      THE WITNESS:  I would change it to no.

 9      MR. GEE:  I miscalculated.  You're right, your

10 Honor.

11      Q.  So the date of the attachment is about six

12 months after the date of the letter; is that right,

13 Mr. Bugiel?

14      A.  Yes.

15      Q.  Now, Mr. Bugiel, do you see any information on

16 3070 that matches any of the information on 3069?

17      A.  Not from what is visible, no, except the

18 invoice number.

19      Q.  Where is the invoice number on the letter?

20      A.  It's a file number on the letter.  228688.

21      Q.  I see.  And what does that refer to?

22      A.  I would assume that's an internal Rawlings

23 file for this particular overpayment.

24      Q.  But you don't know what it refers to?

25      A.  Not -- no.
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 1      Q.  And do you see any information on either of

 2 these pages, 3070 or 3069 about the dates of service

 3 for the claims in question?

 4      A.  Again, for what's visible, no.

 5      MR. GEE:  Our next two in order, your Honor, are

 6 1015 and 1016.

 7      THE COURT:  1015 is a letter dated 12/14/06.  And

 8 1016 is a letter dated 1/9/07.

 9          (Department's Exhibit 1015, PAC0870663

10           marked for identification)

11          (Department's Exhibit 1016, PAC0870765

12           marked for identification)

13      THE WITNESS:  Okay.

14      MR. GEE:  Q.  First, on 1015, this is the set of

15 documents that corresponds to Line 279 of Appendix A;

16 is that right?

17      A.  Yes.

18      Q.  And do you see anything on 1015 that would --

19 do you see any information on 1015 about the date of

20 service for the claim in question?

21      A.  No.

22      Q.  And on 1016, this is a set of documents that

23 corresponds to Line 381 of Appendix A; is that right?

24      A.  That's correct.

25      Q.  And for 1016, do you see any information about
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 1 the dates of service for any of the claims in question

 2 on any of these pages?

 3      A.  No.

 4      Q.  And in Paragraph 3 of your declaration, 5531,

 5 you state that, "The additional" -- starting on the

 6 second sentence -- let me know when you're there.

 7      A.  Okay.

 8      Q.  Paragraph 3 of your declaration, the second

 9 sentence, you state that, "The additional documentation

10 provides the information CDI suggested was missing from

11 each of the unique letters listed in Exhibits 842, 843,

12 845 and 847."  Do you see that?

13      A.  Yes.

14      Q.  Then in Paragraph 4, you reference Appendix A?

15      A.  Yes, right.

16      Q.  Having seen this last three exhibits, 1013,

17 1014, and 1015, do they create any question in your

18 mind about the accuracy of that statement in your

19 declaration?

20      A.  No.

21      MR. GEE:  Nothing further, your Honor.

22      THE COURT:  Okay.  What would you like to do,

23 Mr. McDonald?

24      MR. McDONALD:  I was going to suggest maybe we try

25 to take the lunch break and see I what we can do in
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 1 terms of these spreadsheets.  As I indicated earlier, I

 2 think there's a lot of information, and it's not

 3 presented in a way that's most easily determinable by

 4 us.

 5      THE COURT:  Okay.  All right.

 6      MR. STRUMWASSER:  I'm sorry.  Was Mr. McDonald

 7 suggesting then he just wants to bag it for --

 8      MR. McDONALD:  No.  I want to make an assessment

 9 over the lunch break.  And I would suggest that we

10 resume -- we can say 1:30.

11      THE COURT:  1:00 o'clock, 1:30, I don't care.

12      MR. STRUMWASSER:  1:00 o'clock.

13      MR. KENT:  Why don't we do 1:30 because --

14      MR. McDONALD:  We're trying to work through these

15 spreadsheets.

16      THE COURT:  All right.  We'll be back at 1:30.

17 And let me get you the file stamped copy of this

18 document.  Sorry about that.

19      MR. GEE:  Thank you, your Honor.

20          (Whereupon, the luncheon recess was

21           taken at 11:32 o'clock a.m.)

22

23

24

25
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 1                     AFTERNOON SESSION

 2          (Whereupon, all parties having been

 3           duly noted for the record, the

 4           proceedings resumed at 1:37 p.m.)

 5                         ---o0o---

 6      THE COURT:  All right.  Go ahead.  We're back on

 7 the record.

 8      MR. McDONALD:  Thank you, your Honor.

 9           REDIRECT EXAMINATION BY MR. McDONALD

10      MR. McDONALD:  Q.  Good afternoon, Mr. Bugiel.

11          Now, this morning you were asked a few

12 questions by Mr. Gee regarding F-L-N numbers, or FLN

13 numbers?

14      A.  Yes.

15      Q.  Can you explain again what the FLN number is?

16      A.  A FLN number is a number that is assigned to a

17 document at the time that it's imaged within the

18 imaging system.

19      Q.  Do you have in front of you Exhibit 1000?

20 That's a letter dated December 11th, 2007?

21      A.  Yes.

22      Q.  And do you see on the first and second pages

23 of that document FLN numbers?

24      A.  Yes, I do.

25      Q.  And can you again identify where those are?
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 1      A.  On the first page, it is the number that goes

 2 down, starting with 2990.

 3      Q.  So that's in the upper right-hand side?

 4      A.  In the upper right-hand corner.

 5          And on the second page is, I guess, towards

 6 the bottom right, starting with 91008.

 7      Q.  Now, is it surprising to you that a single

 8 document might have two different FLN numbers

 9 associated with different pages?

10      A.  No.  It -- as the -- if the documents are

11 imaged separately for any reason, they would always

12 have a different FLN number.  It's only if the document

13 is imaged as one document with multiple pages that it

14 would receive the same FLN number.

15      Q.  And in connection with these letters that were

16 produced to the Department earlier this year, is there

17 a reason that you would expect or not be surprised that

18 there might be different FLN numbers for multiple pages

19 for a single document?

20      A.  When we searched for and found the letters

21 throughout 2010 and prior, anything that they found was

22 imaged so that we could load it into the ODAR system so

23 that we would have it for future reference.

24          For those images where we did not have the

25 second pages, the FLN number would be different on the
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 1 second page than the first.

 2      Q.  Okay.  Now, with respect to this Exhibit 1000,

 3 do you recall you were asked questions about page

 4 numbering discrepancy shown by this document?  Do you

 5 recall that?

 6      A.  Yes.

 7      Q.  And Mr. Gee drew your attention to the fact

 8 that the first page of the Exhibit 1000 in the upper

 9 left-hand corner shows in parens "Page 1 of 1," I

10 believe?

11      A.  Yes.

12      Q.  And then the second page of Exhibit 1000 shows

13 in the upper left-hand corner "Page 3 of 3"; is that

14 right?

15      A.  Yes.

16      Q.  During the lunch break, did you have an

17 opportunity to review the letters that were produced to

18 the Department that relate to this letter?

19      A.  I did.  The Page 1 of 1 and Page 3 of 3 are

20 from faxes that were received.  And in this case, the

21 second page that says "Page 3 of 3" was a part of a

22 three-page fax that we received from Rawlings.

23      Q.  Okay.  Let's --

24          I've got a couple documents, your Honor, that

25 I'll introduce.
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 1          But perhaps to set that up, can I draw your

 2 attention, Mr. Bugiel, to Exhibit 1004.

 3      A.  Yes.

 4      Q.  And if you look at Page 1 of that exhibit,

 5 Line 7 --

 6      A.  Yes.

 7      Q.  Do you see the letter that's been marked as

 8 Exhibit 1000 shown on Line 7 on Exhibit 1004?

 9      A.  Yes, I do.

10      MR. McDONALD:  Your Honor, do you have Exhibit

11 1004?

12      THE COURT:  Yes.

13      MR. McDONALD:  Q.  Do you see, related to that

14 letter that's on Line 7, there are two other letters

15 shown on Lines 5 and 6 of Exhibit 1004 sent to the same

16 provider?

17      A.  I do.

18      Q.  And over on the far right column, they all

19 relate to the same UID; is that not right?

20      A.  That's correct.

21      MR. McDONALD:  So your Honor, if we could have

22 marked two more documents.

23      THE COURT:  All right.  We're at 5535.

24      MR. McDONALD:  First one is dated September 28th.

25      THE COURT:  All right.  5535 is a letter dated
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 1 9/28/07.

 2          And 5536 is a letter dated November 6, 2007.

 3          (Respondent's Exhibit 5535, PAC0871933

 4           marked for identification)

 5          (Respondent's Exhibit 5536, PAC0872823

 6           marked for identification)

 7      MR. McDONALD:  Q.  Now, if I could draw your

 8 attention to what's been marked 5535, I think it's the

 9 letter dated September 28th, '07, Mr. Bugiel?  Do you

10 see that?

11      A.  Yes.

12      Q.  Does that look to be the letter that's shown

13 on Line 6 of Exhibit 1004?

14      A.  Yes.

15      Q.  Now, what do you observe with respect to the

16 page numbers shown on this exhibit, 5535?

17      A.  On the first page at the top left, it's Page 2

18 of 3.  This was the second -- or the page in between

19 the 1 and 3 of the other document with that.

20      Q.  And do you understand this letter to be the

21 initial overpayment recovery request letter?

22      A.  Yes, that's correct.

23      Q.  It predated the letter that the Department had

24 marked Exhibit 1000; is that right?

25      A.  That's correct.
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 1      Q.  And likewise, Exhibit 5536, what does that

 2 look to you to be?  Do you see that shown on Exhibit

 3 1004 on Line 5?

 4      A.  Yes.

 5      Q.  What do you understand this letter to be?

 6      A.  5536 is a follow-up letter to the original

 7 sent on September 28th, Exhibit 5535.

 8      Q.  Okay.

 9      A.  It may have been a request from the provider

10 or -- the context of which it was sent is not -- I

11 don't have information on, but it is a follow-up

12 request.

13      Q.  So the sequence -- let me see if I get this

14 straight.

15          The sequence of communications with respect to

16 this overpayment recovery was the initial letter was

17 sent that was what's been marked Exhibit 5535, the

18 second letter was sent is marked 5536, and then the

19 follow-up is what was marked Exhibit 1000, where the

20 Department had marked, and it shows it being a second

21 request?

22      A.  That's correct.

23      Q.  Now, you haven't had the opportunity to do

24 this kind of examination with respect to all the

25 letters listed on the exhibit the Department has had



17126

 1 marked in Exhibit 1004, 1006, 1008 and 1011 and 1013,

 2 have you?

 3      A.  No.

 4      Q.  Now, in connection, if you look again at

 5 Exhibit 1004 and 1006, those reflect alleged

 6 discrepancies involving footer and page numbers.  Do

 7 you see that?

 8      A.  Yes.

 9      Q.  Did you make any observation during the lunch

10 break as to those two exhibits?

11      A.  It appeared that 1004 and 1006 were

12 duplicates.  It contained the same list of UIDs in

13 both.

14      Q.  And they relate to alleged discrepancies with

15 respect to footers and page numbers in letters that

16 were produced by the company; is that right?

17      A.  Yes.

18      Q.  Did you have an opportunity during the lunch

19 break to inquire as to the specifics of the footer and

20 page number discrepancies that you were presented

21 questions about this morning?

22      MR. GEE:  Objection, no foundation, hearsay.

23      THE COURT:  Overruled.  So noted.

24      THE WITNESS:  Yes, I contacted Rawlings to ask why

25 there would be discrepancies between those two dates.
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 1      MR. McDONALD:  Q.  What did you determine?

 2      MR. GEE:  Objection, hearsay.

 3      THE COURT:  So noted.

 4      THE WITNESS:  After speaking with Rawlings, they

 5 indicated that the date on the attachment page was --

 6 is -- when that document is printed, whenever they

 7 print it, it is a formula that prints the current date

 8 when they print it.  They indicated that the actual

 9 document does go out with the provider.

10          They did not image that second document in the

11 same way that they imaged the letter prior to 2007, so

12 they went back and re-imaged all of the second pages,

13 which is why the subsequent dates were shown.

14      Q.  Okay.  Let me see if we can break that down.

15 So this relates to the date discrepancies between the

16 letters and the attachment, right?

17      A.  Correct.

18      Q.  And what you determined was that Rawlings sent

19 the attachment along with the original letter to the

20 provider; is that right?

21      MR. GEE:  Objection, hearsay.

22      THE COURT:  So noted.

23      THE WITNESS:  Yes.

24      MR. McDONALD:  Q.  What did you understand

25 Rawlings' document imaging process was prior to 2007
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 1 with respect to those letters?

 2      A.  The individual I spoke with at Rawlings

 3 indicated that they only imaged the letter itself.

 4 They did not image the subsequent documentation at the

 5 time the letter was sent.

 6      MR. GEE:  Can we just have a continuing objection

 7 on hearsay grounds for all this?

 8      THE COURT:  Sure.  So noted.

 9      MR. McDONALD:  Q.  And is it your understanding

10 that, when you made your inquiry of Rawlings and the

11 other vendors, that you asked them to investigate their

12 records that they created and maintained in the

13 ordinary course of business?

14      A.  Yes, the original instruction to all the

15 vendors was to provide the -- if we did not already

16 have it, to provide the subsequent documentation that

17 went with the letter.

18      Q.  Now, specifically to the date discrepancies

19 that the Department has purported to identify, dates

20 that appear on the attachments, can you explain again

21 what -- when or why this would appear in 2007?

22      A.  When -- what Rawlings explained to me is that

23 they -- since they did not image the second page until

24 2007 at some point, they went back and regenerated

25 those documents to store with the letter.
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 1          When they regenerated those documents, it

 2 changed the date to the date that they printed them to

 3 get them imaged.

 4      Q.  In connection with -- well, did you learn of

 5 any other matters in terms of Rawlings' process and the

 6 letters that are at issue here during the lunch break?

 7      A.  The other item that I asked Rawlings about was

 8 there was a -- I'm looking at 5535.  There is a -- in

 9 the bottom right, there is a code, "PHS_MC_021807."

10          I asked what those meant.  They are the letter

11 template name that Rawlings used for each of the

12 various letters.  They do print on the letter that goes

13 out to the provider.  They do that so that they know,

14 if they have conversations with the providers, what

15 letter verbiage and structure or template that they

16 were looking at.

17      Q.  Okay.  Now, who at Rawlings did you

18 communicate with?

19      A.  It's Mark Davidson.

20      Q.  Do you know what his title is?

21      A.  He is director of audit operations.

22      Q.  Do you know how long he's been with Rawlings?

23      A.  He indicated he was there in 2007, 2006 and 7

24 but I don't know the length of his employment.

25      Q.  As a result of your communication with
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 1 Mr. Davidson, do you have an understanding about why

 2 Rawlings imaged those attachments in 2007?

 3      A.  Based on the conversation with Mr. Davidson,

 4 it was not their practice to image the second page at

 5 the time with the first.

 6      Q.  Okay.  But there was some event occurred,

 7 something occurred in 2007 that caused them to do that;

 8 is that right?

 9      A.  He indicated that.  I don't know what the

10 event was, though.

11      MR. McDONALD:  Okay.  I guess, your Honor, I'd --

12 I think that may exhaust the questioning that I can do

13 now.  But I guess I'd like to put on the record the

14 Department introduced five spreadsheets or that -- we

15 take issue with them, but I think it requires a fair

16 amount of work to do.

17      THE COURT:  All right.

18      MR. McDONALD:  What we would like to propose is

19 that we get Mr. Bugiel in a room with one or more

20 representatives of the Department and, frankly, we just

21 go sit down and get through this instead of going back

22 and forth, having him submit another declaration, and

23 then them saying they need to question him again and

24 raise another series of questions.

25          I frankly think this is an accounting
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 1 exercise.  We can sit down, work out a spreadsheet.

 2          Your Honor, they've alleged there are

 3 4800-plus violations.  We can go through that and say,

 4 "We think we've produced X number of" -- "2,000

 5 letters," whatever it is, "Here's how we think they'd

 6 fall out."  We can say, "We're in dispute about this

 7 number."

 8          We can present to you those letters, and we

 9 can each argue about whether those letters are adequate

10 or not instead of taking up the time and causing him to

11 fly out a fifth time.

12      MR. STRUMWASSER:  I understand that that might

13 have been a helpful suggestion some time ago.  But at

14 this point, the Department believes that, whatever

15 back-and-forth that needs to be made should be made on

16 the record.  We think that it's important evidence that

17 has come out of the back-and-forth itself and that it

18 is ultimately unlikely that they and we are going to

19 agree on what happened here.

20          It's going to come down to whether or not they

21 have evidence of things that they claimed happened.

22 And I think that's going to have to happen with

23 Mr. Bugiel on the stand.

24      MR. McDONALD:  Your Honor, this guy -- this person

25 has been out here four times already.  It's an
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 1 iterative process.  We think -- what I'm suggesting

 2 is --

 3      THE COURT:  I understand what you're saying.  You

 4 did submit another declaration.

 5      MR. McDONALD:  Right.

 6      THE COURT:  They had the opportunity to go through

 7 it, and now that's where we are.

 8      MR. McDONALD:  Right.

 9      THE COURT:  So I don't know --

10      MR. KENT:  You know, at the end of the day, on

11 something like this, I couldn't agree more with

12 Mr. McDonald about this is really kind of a little

13 accounting exercise, where you'd send something out to

14 a special master.  And it's not really so much an

15 adjudicatory function as just figuring out -- I think

16 there are three buckets.  There are buckets where we

17 just can't find the letter at this point in time.

18 There's a bucket where we find a letter, and there's no

19 dispute.  There's the bucket where we find a letter and

20 the Department contends that letter is insufficient for

21 some reason or more.  What those numbers --

22      THE COURT:  Well, I guess I'm my own special

23 master.  So if you want to present that to me, I'm

24 happy to look at it that way.  That makes sense to me.

25      MR. KENT:  Because I think that we could come or
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 1 get pretty close --

 2      THE COURT:  Sure.

 3      MR. KENT:  -- to what the numbers are on each of

 4 those buckets.  And on the ones where the Department

 5 says, "Hey, there's a letter, but it's missing this

 6 piece of information, " we can distill it.  And then

 7 the argument is pretty straightforward whether we need

 8 to put that on or not and so forth.

 9      THE COURT:  Okay.

10      MR. KENT:  It just seems to me, at the end of the

11 day, if we want to try to get to the truth with the

12 assistance of the Court and law and the facts, that's

13 the easiest thing to do in this particular situation

14 with these letters, these overpayment letters.

15      MR. GEE:  And your Honor is quite right.  This is

16 in response to a declaration they submitted, where they

17 said, "Look, we found all these attachments."

18          And even before that, the last time Mr. Bugiel

19 was out here was in response to them dropping 3200

20 pages of letters and coming up with just one

21 spreadsheet.

22      THE COURT:  Well, and in their defense, they're

23 trying to defend themselves.  So I understand how we

24 got here.

25          But it would be helpful if you can put them
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 1 into some buckets, and then I'll be my own special

 2 master.  And you can answer if you agree with the

 3 buckets.  And we'll know what's in major dispute,

 4 what's not in dispute and --

 5      MR. GEE:  That's what I actually understood the

 6 exchange of their declaration with the appendix and our

 7 spreadsheets -- they said, "These comply with the law

 8 because they have attachments."

 9          And we responded in the spreadsheets.  And we

10 thought that was the most efficient way rather than

11 taking the actual attachments and, while on the stand,

12 question about every single one.

13      THE COURT:  That's fine.  But if you want to put

14 them in some order.

15      MR. McDONALD:  But, your Honor, the

16 spreadsheets -- the concern I have, and we tried to

17 illustrate it, we think is misleading.

18          We have two spreadsheets that are identical.

19 We have --

20      THE COURT:  But they -- they're identical numbers,

21 but they show different problems.

22      MR. GEE:  Exactly.  They're letters with the same

23 problem.

24      THE COURT:  So I understood that.

25      MR. McDONALD:  The letters are either deficient or
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 1 they're not.  So to the suggestion that there was some

 2 aggregation --

 3      THE COURT:  I don't think they were trying to

 4 imply there was aggregation.  I think they were trying

 5 to imply that there were two problems and they wanted

 6 to know what your explanation was for those two issues.

 7 And some of it's explained, and some of it's not.

 8          So if you put them in buckets, I'll ask them

 9 to please look at them, and then we'll find out where

10 we are.

11      MR. KENT:  Right.  And then you can accept or

12 reject whatever explanation we can come up with.

13      THE COURT:  Okay.

14      MR. KENT:  Obviously, we had outside vendors do

15 some of this work.  It's the outside vendors' records.

16 And if there's some issue there, what we're doing is

17 creating a situation where we have an extra step to get

18 the information that everyone's looking for.  And we're

19 trying to shortcut that.

20      MR. McDONALD:  And frankly, there's a desire to

21 try to get this done sometime within our lifetimes.

22 Mr. Bugiel, while he loves Oakland, the idea of coming

23 out three or four times is --

24      THE COURT:  No.  Let's see if we can end it.  I'm

25 all for that.
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 1      MR. STRUMWASSER:  I'll just say that, from the

 2 view of the Department, there are regulatory

 3 implications not just to the answer that we get, but

 4 the way we get it.  And frankly, the Department will

 5 draw inferences from the inability of the company,

 6 through several iterations, to close the gap and get

 7 the answer right.

 8      THE COURT:  But you've asked them for

 9 explanations, and they are coming up with some

10 explanations.  And others, I gather, are not going to

11 be able to be explained, and they go in a different

12 bucket.

13          So I'm happy to do it that way.  And I can be

14 my own special master.

15      MR. KENT:  I don't think we should be getting

16 caught up where we have a lot of questions.  And I'm

17 sure they're well intended, but the questions are about

18 some numbers in the corner of a document which are a

19 vestige from a facsimile and have nothing to do really

20 whatever with the letter.

21      THE COURT:  But now you explained that.  He asked;

22 he didn't know.  Now you've told us.

23      MR. KENT:  And what we're trying to propose is

24 some way to get though that in a much more efficient

25 manner.
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 1      THE COURT:  Let's see if you can meet and do some

 2 of this.

 3          And I understand what you're saying.

 4          And I understand what you're saying.

 5          And we'll get to some final matter on these

 6 letters.  Okay?

 7      MR. STRUMWASSER:  May I understand that at some

 8 point Mr. Bugiel will be coming back because --

 9      THE COURT:  Well, right now, he doesn't have to

10 come back.  You've asked him questions to explain.

11 He's explained some of it, some of it he hasn't

12 explained.

13          It's kind of the ball in their court to

14 explain.  They've recognized that.  And if you put them

15 in buckets and we all agree on, okay, so one of these

16 was sent 365-plus; there's no explanation for it.  It

17 goes in the other bucket.  Then there's some say, okay,

18 this explain it, that this one is okay.  And then

19 there's a bunch the middle that you're disputing.

20      MR. GEE:  Sure.

21      MR. KENT:  Right.

22      MR. GEE:  I think what Mr. Strumwasser is

23 wondering is should we do our recross right now or

24 should we wait until --

25      THE COURT:  Oh, you have recross.  Okay.  Sure.
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 1 Go for it.

 2                RECROSS-EXAMINATION BY GEE

 3      MR. GEE:  Q.  Mr. Bugiel, you have Exhibit 1000 in

 4 front of you?

 5      A.  Yes.

 6      Q.  And you explained the different FLN numbers on

 7 Exhibit 1000.  Your explanation was that those two

 8 documents were imaged separately, that's why they have

 9 different FLN numbers; is that right?

10      A.  Yes, that's why they would have two different

11 FLN numbers.

12      Q.  So it's safe to say that any letter, proposed

13 attachment, combination that have different FLN numbers

14 were imaged separately?

15      A.  Within United's system, that's where the two

16 different FLN numbers would come from, yes.

17      Q.  So if you have a letter attachment combination

18 in which the FLN numbers don't match, you can safely

19 infer from that that those two documents were imaged

20 separately, right?

21      A.  Within our systems, yes.  But the vendors were

22 responsible for maintaining these records prior to our

23 group taking over that business.  So it's quite

24 possible they would have been imaged at separate times

25 within the United system.
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 1      Q.  So far as you know as to Exhibit 1000, you

 2 don't have an image of the letter and the proposed

 3 attachment that have the same FLN numbers, do you?

 4      A.  Not without going back and looking, no.  This

 5 image itself is not -- was not imaged together.

 6      Q.  And you testified that the headers, the "Page

 7 1 of 1" that appears on 2825 of Exhibit 1000 and the

 8 "Page 3 of 3" that appears on 2826, those were from

 9 faxes from Rawlings; is that your testimony?

10      A.  Yes, that's what we determined.

11      Q.  Do you know when Rawlings faxed this letter

12 over?

13      A.  I don't.

14      Q.  And this is the standard header for a fax

15 number -- for a fax from Rawlings; is that your

16 testimony?

17      A.  I don't know if it's standard.  It's -- I

18 don't see many faxes from Rawlings, so...

19      Q.  How did you determine over the lunch break

20 that this was part of a fax header?

21      A.  When we talked -- when I talked with Mark from

22 Rawlings, he indicated that's how they sent the

23 information over to us because we needed it sooner than

24 them sending it via mail.

25      Q.  Do you remember -- was there a time frame in
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 1 which you needed these letters sooner than mail?

 2      A.  It would have been one of the times that we

 3 were pulling either the letter or the additional

 4 documentation.

 5      Q.  Sometime in 2010?

 6      A.  Yes.

 7      Q.  Turn, if you would, to 1003.  Do you have that

 8 up there still?

 9      A.  Yes.

10      Q.  Okay.  You see at the top of the first page on

11 1003 another header with the date "6/30/2010," and then

12 a fax number, then "Rawlings Company" and then a number

13 to the right, "015"?  Do you see that?

14      A.  Yes.

15      Q.  Is that a -- do you recognize that as a fax

16 header that you received from -- when you received a

17 fax from Rawlings?

18      A.  That also looks like a fax header, yes.

19      Q.  And this fax number, 502-814-2052, do you

20 recognize that number?

21      A.  No.

22      Q.  Do you recognize the area code, 502?

23      A.  It is likely the Rawlings fax number.

24      Q.  Do you know why this fax header differs from

25 what you testified was the fax header in Exhibit 1000?
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 1      A.  No, I don't.

 2      Q.  You said that Rawlings' practice was at some

 3 point not to image the attachment, right?

 4      A.  That's what they indicated to me today, yes.

 5      Q.  So how is it that Rawlings was able to provide

 6 you a copy of the attachment this year?

 7      A.  They maintained the documents separate from

 8 the letter which was imaged.  What they did in 2007 was

 9 went back, reprinted the second page, and then had it

10 imaged in their systems as well.

11      Q.  So the attachments -- the attachment that we

12 have, for example, in Exhibit 1000, that's not

13 literally a copy of the attachment that went to the

14 provider, is it?

15      A.  No.  This was the regenerated image when they

16 went back in 2007 to re-image them.

17      Q.  It's your understanding there was a project in

18 2007 by Rawlings to re-image all the attachments to

19 letters?

20      A.  Again, based on my conversation today, yes;

21 that's what they indicated.

22      Q.  Turn, if you would, to Exhibit 1007.  Do you

23 have that in front of you?

24      A.  I do.

25      Q.  And the date on -- or turn to 2986, the
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 1 proposed attachment.

 2      MR. KENT:  Excuse me, Counsel.  Do you have

 3 another copy?  We gave our copy to the witness.

 4      THE WITNESS:  I have two.

 5      MR. McDONALD:  Oh, you found the other one.  Good.

 6      MR. GEE:  Q.  Are you at 2986, Mr. Bugiel?

 7      A.  Yes.

 8      Q.  You see on the lower right-hand corner the

 9 date there is 11/2/2006?

10      A.  I do.

11      Q.  You see that?  And this is the same date that

12 you were referring to before, that was -- that is

13 automatically generated on attachments upon printing?

14      A.  That's correct.

15      Q.  Were you aware of a re-imaging project

16 occurring in 2006 at Rawlings?

17      MR. McDONALD:  Objection, assumes facts not in

18 evidence.

19      THE COURT:  It's a fair question.  I'll allow it.

20      THE WITNESS:  No.  Based on the conversation, I

21 was only aware of the one in 2007.

22      MR. GEE:  Q.  And your understanding was that

23 they -- that Rawlings re-imaged the attachment after a

24 letter went out because, when the letter went out with

25 the attachment, the attachment was not scanned into
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 1 Rawlings' systems; is that right?

 2      A.  That's what Mark indicated to me as the reason

 3 why the date would have been after the date of the

 4 letter, yes.

 5      Q.  Did he explain to you why the date of the

 6 attachment may precede the date of the letter?

 7      A.  No, we did not talk about that.

 8      MR. GEE:  That's all we have, your Honor.

 9      THE COURT:  All right.  Anything further?

10      MR. STRUMWASSER:  Yes.  First of all, your Honor,

11 with respect to -- I'm sorry.  Do you have --

12      MR. McDONALD:  No, no.

13      MR. STRUMWASSER:  With respect to the further

14 proceedings in this topic here, I don't want there to

15 be any misunderstanding among the three of us here

16 about what our obligations are.

17          They would like us to meet and confer on this

18 stuff for reasons I think your Honor understands well.

19 If, at this late stage, they're still having trouble

20 getting the story right, we want your Honor to see it.

21      THE COURT:  Okay.  What I asked them to do is put

22 them in the buckets and show you the buckets.  And I

23 would like a response from you about the buckets.

24      MR. STRUMWASSER:  Very good.

25      MR. GEE:  Sure.
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 1      THE COURT:  Okay?  Is that fair enough?

 2      MR. KENT:  Right.  And this comment about getting

 3 the story right, I -- you know, we've had nothing but

 4 catty little comments.  And I've tried to hold my --

 5 and Mr. Gee, your laughter is not a professional

 6 response.

 7      MR. GEE:  I'm responding to the --

 8      THE COURT:  Let's take a deep breath and move on.

 9          Okay.  So you're going to tell me which ones

10 you concede are whatever -- which ones you're sure are

11 right, and then which ones are in dispute.

12      MR. McDONALD:  Your Honor, there are two exhibits,

13 584 and 586, where the Department has compiled what

14 they contend are the violations.  They aggregate to a

15 total of 4,831 violations.  Mr. Bugiel has an exhibit

16 that took that 4381 and broke it down.  And you may

17 recall, it was Exhibit 5392.  And I can just show it to

18 your Honor.

19          You guys are familiar.

20      MR. GEE:  It's in the --

21      THE COURT:  It's right here, actually.

22      MR. McDONALD:  So what we would propose is, the

23 Department has taken issue with some of the letters we

24 have provided that fall out of the 2009 figure.

25          What we can do is try to put those in buckets:
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 1 here's what we think we've provided; here's what we

 2 think they're contesting; here's where we think we have

 3 a disagreement.

 4      THE COURT:  Okay.

 5      MR. KENT:  All right.  Because we think that we

 6 take all these spreadsheets we saw this morning, and

 7 you look for the number of letters that actually

 8 corresponds to in total, it's a magnitude of a few

 9 hundred.

10      THE COURT:  Okay.  That's fine.

11      MR. STRUMWASSER:  One other item?

12      THE COURT:  Sure.

13      MR. STRUMWASSER:  Mr. Kent gave your Honor --

14      THE COURT:  Does this gentleman have to sit up

15 here any longer?

16      MR. STRUMWASSER:  No.

17      THE COURT:  But I'm not going to excuse him, I

18 guess.

19      MR. STRUMWASSER:  That's right.

20          Your Honor, Mr. Kent gave you, last week I

21 believe it was, a letter from Ms. Evans to me about the

22 protocol for searching Ms. Smith's computer.  Since

23 he -- we have now done the research and have a response

24 to them.  Since he gave your Honor that letter, I'm

25 going to ask to have this one marked the same way.
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 1      THE COURT:  All right.  This is 1018, a letter

 2 dated February 22nd, 2011.

 3          (Department's Exhibit 1018

 4          marked for identification)

 5      THE COURT:  And I assume you want this just to go

 6 with the record or --

 7      MR. STRUMWASSER:  Exactly, just as Ms. Evans'

 8 letter would.

 9      THE COURT:  We'll have to go through all of that.

10 I don't know when.

11      MR. STRUMWASSER:  And just because I'm giving it

12 to your Honor before I give it to Ms. Evans, I just

13 want to make a note, it will go out to her today.

14      MR. KENT:  Very good.

15      MR. STRUMWASSER:  Did your Honor want to do

16 anything with the Soliman exhibits?

17      THE COURT:  Sure.  There aren't that many, right?

18      MR. STRUMWASSER:  That's right.

19      THE COURT:  So I have a --

20      MR. KENT:  I didn't bring my list of those.

21      THE COURT:  You didn't?

22      MR. KENT:  Tomorrow would be fine, if we have

23 time.

24      THE COURT:  Yeah, that would be great.  Let's get

25 rid of a few of these things.
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 1      MR. STRUMWASSER:  She's the only witness that we

 2 have excused, right, that hasn't had her exhibits done.

 3      THE COURT:  Right.  All right.  That sounds good.

 4 They're in a couple different places, but there aren't

 5 that many, as I recall.

 6      MR. KENT:  I think that's right.

 7      THE COURT:  Let's do that tomorrow.  We can fit it

 8 in.  And we're coming at 11:00?

 9      MR. KENT:  Right.

10      THE COURT:  Anything else?

11      MR. STRUMWASSER:  No.  Thank you, your Honor.

12      MR. GEE:  Thank you, your Honor.

13      MR. KENT:  Thank you.

14          (Whereupon, the proceedings concluded

15           at 2:15 o'clock p.m.)

16
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 1 STATE OF CALIFORNIA     )

                        )   ss.

 2 COUNTY OF MARIN         )

 3          I, DEBORAH FUQUA, a Certified Shorthand

 4 Reporter of the State of California, duly authorized to

 5 administer oaths pursuant to Section 8211 of the

 6 California Code of Civil Procedure, do hereby certify

 7 that the foregoing proceedings were reported by me, a

 8 disinterested person, and thereafter transcribed under

 9 my direction into typewriting and is a true and correct

10 transcription of said proceedings.

11          I further certify that I am not of counsel or

12 attorney for either or any of the parties in the

13 foregoing proceeding and caption named, nor in any way

14 interested in the outcome of the cause named in said

15 caption.

16          Dated the 24th day of February, 2011.

17
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 1 Thursday, February 24, 2011         11:09 o'clock a.m.

 2                         ---o0o---

 3                   P R O C E E D I N G S

 4      THE COURT:  This is before the Insurance

 5 Commissioner of the State of California in the matter

 6 of PacifiCare Life and Health Insurance Company.  This

 7 is OAH Case No. 2009061395, Agency No. UPA 2007-00004.

 8 Today's date is the 24th of February, 2011.

 9          Counsel are present.  There's no respondent?

10      MR. KENT:  Correct.

11      THE COURT:  And Ms. Wetzel is on the stand.

12                      AILEEN WETZEL,

13          called as a witness by the Respondent,

14          having been previously duly sworn,

15          was examined and testified further

16          as hereinafter set forth:

17      THE COURT:  You've been previously sworn in this

18 matter, so you're still under oath.  If you would just

19 state your name again for record.

20      THE WITNESS:  Aileen Wetzel.

21              CROSS-EXAMINATION BY MR. STRUMWASSER

22      MR. STRUMWASSER:  Q.  Ms. Wetzel, after SB 367 was

23 enacted in 2005, did CMA begin giving seminars on its

24 implementation?

25      A.  Yes, we did.
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 1      Q.  Did you have responsibilities for any of

 2 those?

 3      A.  I did.

 4      Q.  In those seminars, did the topic of

 5 acknowledgements of claims come up?

 6      MR. VELKEI:  Objection, hearsay.  Your Honor, we

 7 tried to get copies of those materials, and they were

 8 not turned over to us.  So now to testify about what

 9 hasn't been turned over to us just isn't fair.

10      THE COURT:  Could you repeat the question.

11          (Record read)

12      THE COURT:  Overruled.

13      THE WITNESS:  Yes.

14      MR. STRUMWASSER:  Q.  What did you tell physicians

15 and their staffs with respect to acknowledgement of

16 paper claims?

17      MR. VELKEI:  Same objection, your Honor.  Again,

18 we're talking about hearsay.  There's no documents to

19 support it, and it's out-of-court statements by the

20 witness.

21      THE COURT:  Overruled.

22      THE WITNESS:  What we told them is that, when they

23 submit a claim, that they should expect acknowledgment

24 of the claim, if they submit it electronically, within

25 two working days after the plan has received the claim.



17154

 1 And for paper claims that they should expect an

 2 acknowledgment of that claim within 15 business days.

 3      MR. STRUMWASSER:  Q.  Did you instruct them or

 4 recommend to them anything with respect to tracking of

 5 these claims?

 6      A.  Yes, we always recommend that they track

 7 receipt of claims.

 8      Q.  Did you have a recommendation with regard to

 9 tracking of acknowledgments?

10      A.  Yes.

11      Q.  And that recommendation was?

12      A.  The recommendation is to make sure that you're

13 receiving those acknowledgements because that's

14 something that's important to the physician.

15      Q.  In general, what was the reaction of the

16 people who received the seminar when you informed the

17 doctors and their staffs of this requirement?

18      MR. VELKEI:  Irrelevant, hearsay.

19      THE COURT:  Overruled.

20      THE WITNESS:  Sometimes surprise.  Many physicians

21 were not aware that that was something that they had

22 the right to receive and many times -- many times

23 delight.  They were excited that they actually were

24 going to receive them.

25      MR. STRUMWASSER:  Q.  Do you know at least some of
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 1 the ways in which providers use acknowledgment letters?

 2      A.  Yes.

 3      Q.  How, to your knowledge, do they use them?

 4      A.  Most important thing is that it affirmatively

 5 confirms that the payor has received the claim so that

 6 the physician and his or her staff are not spending

 7 their time and effort, wasting their time trying to

 8 follow up to determine whether or not the claim was

 9 received.

10      Q.  What is, in the context of health claim

11 tracers -- health claims, what is a tracer?

12      A.  A tracer is essentially another word for what

13 we call a duplicate claim.  And it's a practice that

14 CMA actually discourages our physicians from engaging

15 in.

16          And the practice of using a tracer is

17 basically, if the practice is not aware if the plan has

18 received a claim, they'll send out a duplicate claim

19 hoping that that claim will be received by the payor --

20 something that we discourage.

21      Q.  Why do you discourage it?

22      A.  It can be costly to the practice,

23 administratively burdensome.  They need to reprint or

24 resubmit the claim and all the identifying information.

25 And it takes up staff time and resource.
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 1      Q.  In your experience, can the sending of a

 2 tracer impact the payment of the first claim?

 3      A.  Yes, sometimes when a duplicate claim or a

 4 tracer is sent, the health plan will use the second

 5 claim or the duplicate claim as the actual claim.  And

 6 in many cases they will be denied the timely filing

 7 because it may not have been received within the time

 8 frame that's required in the law.

 9      Q.  Ms. Wetzel, PacifiCare has made repeated

10 references here to a large packet of documentation that

11 you referred to in an e-mail to Ms. Rosen.  Let me

12 first show you --

13          I'm just going to do one here because of the

14 volume.

15      MR. VELKEI:  That's fine.

16      MR. STRUMWASSER:  A package of documents that I'd

17 like to have marked as our next in order, your Honor.

18      THE COURT:  This will be 1019.

19          (Department's Exhibit 1019, CDI00247974

20           marked for identification)

21      MR. VELKEI:  So does this mean -- it's got the CDI

22 label -- that it wasn't produced by the CMA?

23      MR. STRUMWASSER:  I surely don't understand.

24 These are documents that were produced by CDI.

25          And for the record, your Honor, the first
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 1 eight pages is the letter to Ms. Rosen from Ms. Wetzel

 2 that is already in evidence as 5354.

 3      Q.  Do you recall the letter, Ms. Wetzel?

 4      A.  I do, yes.

 5      Q.  And is the material that follows, starting on

 6 Bates 247981, was that material attached to the letter

 7 to -- the original letter to Ms. Rosen?

 8      A.  Yes, it was.

 9      Q.  And is this the packet that you referred to

10 elsewhere -- I'll strike that.  Let me --

11          Let me ask to have marked as our next in

12 order --

13      THE COURT:  This is 1020, and it's an e-mail with

14 a top date of February 20th, 2010.

15      MR. STRUMWASSER:  And your Honor, this has been

16 attached to filings that were made, but I don't believe

17 it's been marked as an exhibit yet.  So that's why

18 we're asking to have it marked now.

19      THE COURT:  All right.

20          (Department's Exhibit 1020, CMA00061

21           marked for identification)

22      MR. STRUMWASSER:  Q.  Ms. Wetzel, do you recognize

23 1020?

24      A.  Yes.

25      Q.  Take a look at the original message, your
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 1 message to Ms. Rosen on February 20th, which I will

 2 note for the record is four days after the letter that

 3 is 1019.  Do you see that message?

 4      A.  Yes.

 5      Q.  And you say, "I mailed a large packet of

 6 documentation to your attention on Friday"?

 7      A.  Mm-hmm, yes.

 8      Q.  Was the large package the material that is now

 9 attached to the letter in 1019?

10      A.  That's the same document, same information.

11      Q.  Do you have a copy of 5505 with you?  I will

12 withdraw that question because I have one for you.

13          Ms. Wetzel, during your examination by

14 Mr. Velkei, you looked at this document, right?

15      A.  I did, yes.

16      Q.  And you said that the "POther" column

17 reflected a free text note field where CES entered

18 notes on the progress/status of the issue.  Do you

19 recall that testimony?

20      A.  Yes.

21      Q.  Ms. Wetzel, in the ordinary course, does the

22 "POther" field contain the full substance of each call?

23      A.  No, it's not intended to be.  It's not

24 all-inclusive.  It would just be a notation of part of

25 the phone call.  It won't necessarily encompass all of
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 1 the issues that were discussed at the time.

 2      Q.  So for example, take a look at Line No. 10,

 3 please.  The "POther" column states, "Left message on

 4 cell phone, had inquiry about PacifiCare/UHC contract."

 5 Do you see that?

 6      A.  Yes.

 7      Q.  Can you tell from that entry in POther whether

 8 this call was merely an inquiry or a complaint and an

 9 inquiry?

10      A.  No, I can't tell.

11      Q.  Ms. Wetzel, in the ordinary course, when a

12 call would come into your call center that was

13 exclusively a request for information and nothing else,

14 how that would fact be reflected in the record?

15      A.  It would be reflected under the column that on

16 this document is entitled "AE," the primary issue or

17 reason for the call.  And if it was merely a request

18 for information, that column would say, "Request for

19 information."

20      Q.  And if it was a request for information and a

21 complaint of some kind, then it would not contain that

22 entry?

23      A.  No, it would be listed as another -- another

24 issue.

25      Q.  Taking you back to 2006 and '7, do you
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 1 remember receiving complaints from providers that

 2 PacifiCare was sending claim payment checks to the

 3 wrong address?

 4      A.  Yes, I do.

 5      THE COURT:  1021 is an e-mail with a top date of

 6 February 28th, 2007.

 7          (Department's Exhibit 1021, CMA00280

 8           marked for identification)

 9      MR. STRUMWASSER:  Q.  Ms. Wetzel, do you recognize

10 this e-mail chain?

11      A.  Yes, I do.

12      Q.  This chain relates to a complaint against

13 PacifiCare from a provider group, right?

14      A.  Yes.

15      Q.  And do you recall this complaint?

16      A.  I do.

17      Q.  Does this e-mail chain correctly state the

18 issue with respect to that provider?

19      A.  It does, and I remember this very

20 specifically.  It was a case where the practice had not

21 had a problem receiving payment from PacifiCare/United

22 for many years.  And then all of a sudden, in June

23 2006, the claims were sent to another practice at

24 another address.  And they tried many times to resolve

25 the issue directly with PacifiCare.
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 1      THE COURT:  Okay.  Well, also there's some

 2 redactions, but the TIN seems to have not been

 3 redacted.  Is it all right if I redact it?

 4      MR. STRUMWASSER:  I see that.  On the first page,

 5 your Honor?

 6      THE COURT:  Yes.

 7      MR. STRUMWASSER:  The practice TIN is --

 8      THE COURT:  Any objection to redacting that?

 9      MR. VELKEI:  None here, your Honor.

10      THE COURT:  Sorry, I didn't mean to interrupt -- I

11 did mean to interrupt.  But I didn't mean to slow down

12 the thing.  But I thought maybe we'd better take care

13 of it.

14      MR. STRUMWASSER:  I appreciate that.  I'm sorry

15 for the omission.

16      Q.  Ms. Wetzel, you referred to June of 2006 in

17 your last answer.  Was this type of complaint, that

18 payments were being sent to the wrong address,

19 something that you were hearing frequently around this

20 time in the starting of June?

21      A.  Yes.  Yes, it was.

22      Q.  Did anyone at PacifiCare or United ever

23 explain to you the possible reasons why checks were

24 suddenly being sent to the wrong address beginning

25 around June of '06?
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 1      A.  No.

 2      Q.  Did anyone from United ever tell that you

 3 United had changed the process by which provider

 4 demographics and fee information were being upload to

 5 PacifiCare's claim -- strike that -- just demographics

 6 were being uploaded to PacifiCare's claims paying

 7 system in June 2006?

 8      A.  No.

 9      Q.  What was your experience in 2006 and 2007 with

10 regard to providers being able to resolve the issues

11 such as checks going to the wrong address by using

12 PacifiCare's provider relations department?

13      A.  The complaints and the calls that we were

14 getting is that the providers were trying to resolve

15 the issue directly by calling either provider relations

16 or the claims department, and neither entities were

17 able to resolve the issue.

18          It wasn't until CMA got involved to try and

19 resolved the issue that it eventually was resolved.

20      MR. STRUMWASSER:  1022.

21      THE COURT:  Yes.  1022 is an e-mail with a top

22 date March 1st, 2007.

23          (Department's Exhibit 1022, CMA00325

24           marked for identification)

25      MR. STRUMWASSER:  Q.  Do you recognize this
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 1 e-mail?

 2      A.  I do.

 3      Q.  Do you recall the underlying issue?

 4      A.  Yes.

 5      Q.  At the bottom half of the first page, your

 6 e-mail, you have an e-mail starting to Ms. Markle.

 7 What's the issue that's going on that's the subject of

 8 your e-mail?

 9      A.  Again, it's an example where the physician

10 practice was having difficulty in getting -- receiving

11 payments at their business address.  This was an

12 example of where the checks were being sent actually to

13 another suite within the same building.

14          And the provider had tried on numerous

15 occasions, again, to resolve the issue with PacifiCare,

16 and they were bounced back and forth between different

17 departments.  This was a very common complaint that we

18 received during this time period.

19      THE COURT:  There's a tax ID number on here and

20 two patient account numbers.  Did we want those on

21 there?

22      MR. STRUMWASSER:  No, we don't want those.

23      MR. VELKEI:  Okay to redact, your Honor.

24      MR. STRUMWASSER:  So there's a single tax ID above

25 "Hi Kristine"?
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 1      THE COURT:  They're probably not that sensitive

 2 because nobody would be able to figure it out, but

 3 let's just take them out anyway for the two patients on

 4 the second page.

 5      MR. STRUMWASSER:  Got it.  So patient account

 6 number?

 7      THE COURT:  Yes.

 8      MR. STRUMWASSER:  Actually, looks like there's

 9 three of them, your Honor.

10      THE COURT:  Are there?  Oh, there is.  Okay.  You

11 want to take the name of the patient out also?

12      MR. STRUMWASSER:  Sure.  Yes.  That appears just

13 once.

14      THE COURT:  I think so, in that second paragraph.

15      MR. STRUMWASSER:  Oh, on the second paragraph of

16 the first page?

17      THE COURT:  Yes.

18      MR. STRUMWASSER:  Q.  Ms. Wetzel, you said on

19 cross [sic] that, in 2006 and 2007, after the United

20 acquisition, the number of calls the CMA received

21 increased significantly.  Do you recall that testimony?

22      A.  Yes, I do.

23      MR. STRUMWASSER:  1023, your Honor.

24      THE COURT:  1023 is a graph.

25      MR. STRUMWASSER:  Bar graph.
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 1      THE COURT:  Bar graph.

 2          (Department's Exhibit 1023, CMA02807

 3           marked for identification)

 4      THE COURT:  And it's got 2004 to 2007.  So it must

 5 have been prepared sometime in 2007 because says year

 6 to date.

 7      MR. STRUMWASSER:  I can clarify that.

 8      THE COURT:  Okay.

 9      MR. STRUMWASSER:  Q.  Do you know when this

10 exhibit was prepared?

11      A.  It was prepared towards the end of 2007.

12      Q.  You recognize this graph?

13      A.  Yes.

14      Q.  What does it depict?

15      A.  It shows how PacifiCare/UnitedHealthcare

16 complaints compared to other payors within this

17 specific time frame on a year-by-year basis and the

18 percentage of total calls that we had received into the

19 Center for Economic Services, what percent of the total

20 calls were represented by that particular plan.

21      Q.  And so prior to 2006, you've combined the call

22 numbers for United and PacifiCare into one bar?

23      A.  Yes.  No, I'm sorry.  Can you repeat that?

24      Q.  Sure.  2006 and 2007, we have numbers for

25 PacifiCare/United for 40.10 and 34.20, right?
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 1      A.  Yes.

 2      Q.  And then for prior years we have, in '04,

 3 15.19 and, '05, 16.06.  Do you see that?

 4      A.  Yes.

 5      Q.  And that 16.06, that's the combined number of

 6 calls you got for PacifiCare or United, right?

 7      A.  Yes, that's correct.

 8      Q.  Was this graph ever provided to PacifiCare?

 9      A.  Yes, it was.

10      Q.  To whom?

11      A.  It was provided by my colleague Jodi Black to

12 Elena McFann.

13      MR. STRUMWASSER:  Mr. Velkei, do you have your

14 copy of 5515, the "Getting Paid" document?

15      MR. VELKEI:  Let me see.  I do.

16      MR. STRUMWASSER:  If you don't mind my omitting --

17      MR. VELKEI:  Not a problem.  Thanks for asking.

18      MR. STRUMWASSER:  Q.  Do you recall answering

19 questions from Mr. Velkei on 5515?

20      A.  Yes.

21      Q.  And at one point he directed your attention to

22 Page 588, last three digits of the Bates number, and

23 Footnote 30 there.

24      MR. VELKEI:  You may have the wrong doc.  We're

25 talking about 5515, right?



17167

 1      THE COURT:  Yes.

 2      MR. VELKEI:  Indicates that there's different --

 3      MR. STRUMWASSER:  Yes, let's try Page 582,

 4 instead.

 5      THE COURT:  Yes, that looks good.

 6      MR. STRUMWASSER:  Q.  And you see Footnote 30

 7 there, right?

 8      A.  Yes.

 9      Q.  With its references to "at least 95 percent of

10 the time"?

11      A.  Yes.

12      Q.  And you testified that this statement related

13 directly to the Knox-Keene Act and the Health and

14 Safety Code.  Do you remember that?

15      A.  Yes.

16      Q.  The phrase "an unfair payment pattern exists

17 if a plan fails to reimburse claims correctly at least

18 95 percent of the time during the course of any

19 three-month period," do you know where that 95-percent

20 requirement comes from, that phrase comes from?

21      A.  It comes from the regulations that are

22 implementing AB 1455, the Knox-Keene Act, Health and

23 Safety Code to be specific.

24      MR. STRUMWASSER:  Your Honor, I have a set of the

25 regulations in question.  Obviously we're not asking to
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 1 have it marked.

 2      THE COURT:  Right.  I'll take official notice of

 3 regulations.

 4      MR. STRUMWASSER:  Q.  Do you recognize this

 5 regulation, 28 California Code of Regulations, 1300.71?

 6      A.  Yes, I do.

 7      Q.  And what is this?

 8      A.  These are actually the regulations that are

 9 implementing the Health and Safety Code -- the claims

10 settlement practices legislation, AB 1455.

11      Q.  And turn, if you would, please, to the fourth

12 page about the middle of the page.

13      MR. VELKEI:  I'm sorry.  The regulation?

14      MR. STRUMWASSER:  Yes.

15      THE COURT:  Page 4?

16      MR. STRUMWASSER:  Page 4.

17      THE COURT:  (B)?  Large (B)?  Capital (B)?

18      MR. STRUMWASSER:  Yes.  So I think that winds up

19 being 1300.71(a)(8)(B).  Do you see the phrase the

20 failure -- sorry, just (a)(8).  "The following

21 practices, policies and procedures may constitute a

22 basis for finding that the plan or plan's capitated

23 provider has engaged in an interior 'demonstrable and

24 unjust payment pattern' as set forth in Section

25 (s)(4)"?  Do you see that?



17169

 1      A.  Yes.

 2      Q.  Then there's a list of lettered paragraphs,

 3 right?

 4      A.  Yes.

 5      Q.  And on the next page, letter (K) refers to

 6 "The failure to reimburse at least 95 percent of

 7 complete claims with the correct payment including the

 8 automatic payment of all interest and penalties due and

 9 owing over the course of any three-month period," do

10 you see that?

11      A.  Yes, I do.

12      Q.  Is that the DMHC regulation section that you

13 were referring to when you said you thought that

14 Footnote 30 applied specifically to Knox-Keene?

15      A.  Yes, it is.

16      Q.  And do you recall back on "Getting Paid,"

17 5515, Mr. Velkei asking you about Footnote 21 on 577,

18 another 95 percenter?

19      A.  Yes, I do recall.

20      Q.  And that -- based on that footnote, Mr. Velkei

21 concluded that it's clear on the face that this

22 document applies to both HMO PPO.  Do you see that --

23 or do you recall that, rather?

24      A.  Yes.

25      Q.  And you explained that this footnote applies
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 1 to HMO and PPO products that are regulated by DMHC.  Do

 2 you recall that?

 3      A.  Yes, I do.

 4      Q.  What is that belief based on?

 5      A.  It's based on what's in the regulations, that

 6 licensed HMOs need to pay within 45 working days, and

 7 the two PPOs that are regulated by the Department of

 8 Management Healthcare under Knox-Keene -- Blue Cross of

 9 California PPO and Blue Shield of California PPO --

10 need to pay within 30 working days.

11      Q.  Now let's go back to the Reg Section 1300.71

12 and Page 11.  At the bottom of the page, Subdivision

13 (h), "Time for Contesting or Denying Claims."

14          And it says, "A plan and a plan's capitated

15 provider may contest or deny a claim or portion thereof

16 by notifying the provider in writing that the claim is

17 contested or denied within 30 working days after the

18 date of receipt of the claim by the plan and the plan's

19 capitated provider or, if the plan is a health

20 maintenance organization, 45 working days" and so on.

21 Do you see that?

22      A.  Yes.

23      Q.  Was that the section that formed the basis of

24 your interpretation of Footnote 21?

25      A.  Yes, it is.
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 1      MR. STRUMWASSER:  Our next in order, your Honor.

 2      THE COURT:  All right.  1024.

 3          (Department's Exhibit 1024 marked

 4           for identification)

 5      MR. STRUMWASSER:  And your Honor will recall that

 6 there was a request for the earlier version of the

 7 On-Call document that was cited in -- I believe, on the

 8 Web site or one of these documents.

 9      THE COURT:  Right.

10      MR. STRUMWASSER:  In the footnote, right.

11          And Mr. Do is here, and he can explain

12 further, but I am told this is the 2005 version of the

13 On-Call Document 1051.  And that that is the -- they

14 did not have the 2004 version, but this is the closest

15 thing.

16      THE COURT:  Was this produced to Mr. Velkei?

17      MR. VELKEI:  No, this is the first I'm seeing it,

18 your Honor.

19      THE COURT:  Do you need a minute?

20      MR. VELKEI:  I might need a minute when

21 Mr. Strumwasser is done just to look through it.  I

22 appreciate your asking.

23      MR. STRUMWASSER:  And your Honor, I just got it

24 this morning.

25      THE COURT:  Okay.
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 1      MR. STRUMWASSER:  Q.  You're familiar -- not

 2 necessarily -- you may not be familiar presently with

 3 the 2005 version of 1051, but I take it you've been

 4 generally aware of the 1051 series, right?

 5      A.  Yes, I'm familiar with it.

 6      Q.  So on the first page, we see in bold face --

 7 and I will note for record that the bold face is

 8 apparently an original -- "Significantly these

 9 regulations apply to all health plan HMO and PPO

10 product lines that are regulated by the DMHC" and so

11 on.

12          And do you understand that analysis to be the

13 underpinnings of the provisions of Exhibit 5515 that we

14 were brought into question?

15      A.  Yeah, in the footnote we do refer back to the

16 On-Call document, the 1051, so this is the document

17 that contained those details, yes.

18      Q.  And if you turn to Page 2 -- that's all right.

19          Ms. Wetzel, last week you were shown a copy of

20 Exhibit 5507, a copy of which I'm now going to

21 distribute.

22          You were shown a copy of this.  Do you recall

23 that?

24      A.  Yes, I do.

25      Q.  And in the course of Mr. Velkei's examination,
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 1 he asked you whether CDI had any jurisdiction over

 2 United contract terms.  Do you remember that exchange?

 3      A.  Yes.

 4      Q.  And you said that the CDI does not have

 5 jurisdiction over them.  I'd like you to take a look at

 6 Exhibit 5507.  Now first of all, this is a cover e-mail

 7 to Ms. Rosen, and then on the third page starting 2221,

 8 we have the -- excuse me, 2222, the third -- the fourth

 9 page.  We have the contract analysis that you referred

10 to; is that right?

11      A.  Yes.

12      Q.  And I'd like you to take a look at 2227.

13      A.  Okay.

14      Q.  In the row that is entitled "Fee Schedule

15 Disclosure," there is an enumeration of concerns that

16 CMA had about the disclosure of fee schedules in the

17 PacifiCare contract; is that right?

18      A.  Yes.

19      Q.  Are any of these issues that you understand to

20 be subject to -- to be covered by SB 367?

21      MR. VELKEI:  Calls for speculation, lacks

22 foundation.

23      THE COURT:  If she knows.

24      THE WITNESS:  Yes.

25      MR. STRUMWASSER:  Q.  What provisions of 367 are
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 1 you concerned about?  I'm not asking about the section

 2 numbers, but just the provisions.

 3      A.  I knew at the time that the CDI did not have

 4 jurisdiction over the terms of the contract.  But I did

 5 know and I do know they do have jurisdiction over the

 6 claims payment processes that come out of this

 7 particular -- out of SB 367.

 8          So for example, under "Fee Schedule

 9 Disclosure," something that's required in the statute,

10 that the payor disclose a full and complete fee

11 schedule to the physician for each and every service

12 the physician is to provide pursuant to that contract.

13          So if the physician -- if the fee schedule was

14 not fully disclosed, then it's difficult, if not

15 impossible, for a physician practice to be able to

16 determine the exact amount they're to be paid under

17 that contract.

18      Q.  And did you understand that to be a matter

19 that was appropriate raise with the Department?

20      A.  Yes, I did.

21      Q.  When you were here last week you were asked

22 whether SB 367 requires that a provider exhaust the

23 insurer's internal dispute resolution processes before

24 he or she seeks assistance from the Department; do you

25 recall that testimony?
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 1      A.  Yes, I do.

 2      Q.  And you said you understood that that was a

 3 requirement.  I'm going to show you a copy of Insurance

 4 Code 10133.661.

 5          Do you recognize this code section?

 6      A.  Yes, I do.

 7      Q.  Do you understand this to be the statutory

 8 provision that created the provider's right to appeal

 9 to the Department?

10      A.  Yes.

11      Q.  Which was originally a part of 367?

12      A.  Yes, I understand this to be that.

13      Q.  Do you see any requirement in the statute that

14 the provider exhaust the insurer's dispute resolution

15 process before the Department may consider an appeal?

16      MR. VELKEI:  Objection, irrelevant.  The witness

17 was asked, what did Ms. Rosen mean when she said "waive

18 the SB 367 requirement"?  That was the question I posed

19 to Ms. Wetzel.  She gave me the answer that she gave

20 me.

21          And now he's basically having her draw

22 opinions of what the statute says to suggest that her

23 prior testimony was incorrect.  I mean, let him argue

24 that.  She's not qualified to opine what the statute

25 says.
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 1      MR. STRUMWASSER:  Page 16839:

 2               "Question:  One of the requirements

 3          under SB 367 for submitting an individual

 4          provider complaint is that in fact the

 5          physician had exhausted their appeal

 6          process within the company, correct?

 7               "Mr. Strumwasser:  Calls for a

 8          legal conclusion."

 9               "The Court:  If she knows."

10               "The Witness:  Yes."

11      MR. VELKEI:  But that's her understanding, and so

12 now you're putting the statutes in front of her to do

13 what?  To say that she was wrong the first time?

14      THE COURT:  I'm going to allow it.  Go ahead.

15      THE WITNESS:  Can you please read back the

16 question to me?

17      MR. STRUMWASSER:  Q.  Ms. Wetzel, do you see

18 anything in this statute, in 10133.661 that requires

19 the provider to exhaust its provider dispute resolution

20 mechanism before the Department may consider a

21 provider's appeal?

22      A.  No, I don't see that in the statute.

23      Q.  Do you know of any other statute that requires

24 that?

25      A.  No.
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 1      Q.  What is your understanding about the

 2 Department's requirement for exhausting the provider

 3 dispute resolution mechanisms?

 4      A.  What I believe I testified to last week is

 5 that the -- even though it's not in the statute, that

 6 it was the general policy at the time and still is of

 7 the Department of Insurance that the physician exhaust

 8 all of his or her appeal rights before they submit a

 9 complaint to the Department.  It was their general

10 policy.  It wasn't something that was required in the

11 statute.

12      Q.  Ms. Wetzel, in the course of your work and

13 that of your center, do you have occasion to review

14 EOPs, explanations of payment, that the providers

15 receive?

16      A.  I'm not familiar with the term "EOP."  We call

17 it EOB or explanation of benefits.  But yes.

18      MR. VELKEI:  There is your answer.

19      MR. STRUMWASSER:  Q.  So is it your understanding

20 that the EOBs that are provided to -- is it your

21 understanding that the EOBs that are received by

22 providers are required by law to provide notice of

23 appeal rights to the CDI for those claims that fall in

24 the CDI jurisdiction?

25      A.  Yes, that's my understanding.
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 1      Q.  In 2006 and early 2007, did you have occasion

 2 to review PacifiCare EOBs that lacked this notice?

 3      A.  Yes, I had seen them.

 4      Q.  Did the absence of this notice have any affect

 5 on your ability to pursue resolution of claims?

 6      A.  It did.  Because it wasn't there, we didn't

 7 have the ability -- neither the physician nor CMA could

 8 determine who had the regulatory jurisdiction over that

 9 particular claim.  So yes, it was very difficult.

10      Q.  So the notice not only gives the provider

11 notice that he or she has rights but it also tells them

12 what jurisdiction they're in?  Is that your testimony?

13      A.  Well, it indicates -- it provides to the

14 physician and to CMA who the appropriate regulator is.

15 So -- and that's particularly important with regards to

16 this payor because neither PacifiCare nor United at the

17 time was identifying the status of the insured on

18 either the patient's insurance card or on the EOB.

19          So when the EOB would come back to the

20 physician's practice, they would have -- if that

21 disclosure wasn't there, they would have no way of

22 telling whether or not they had appeal rights under

23 Department of Insurance.  So it was very important that

24 information be included.

25      Q.  Was this issue of who the regulator was for
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 1 claims discussed with United in '06 and '07?

 2      A.  Yes, it was.

 3      MR. STRUMWASSER:  Our next in order.

 4      THE COURT:  1025 is meeting notes dated June 18th,

 5 2007.

 6          (Department's Exhibit 1025, CMA0073

 7           marked for identification)

 8      MR. STRUMWASSER:  Q.  Do you recognize this

 9 document, Ms. Wetzel?

10      A.  Yes, I do.

11      Q.  Do you recall attending the meeting?

12      A.  I do.

13      Q.  Take a look please at the second page, 731,

14 under the heading "Contract Issues."  And the third

15 paragraph starts with, "Catherine and Aileen discussed

16 the issue of UHC not disclosing the status of insureds.

17 UHC said this information is on the swipe card

18 technology."  And then there's a "Deliverable - Elena

19 McFann to provide CMA with a grid that shows the UHC

20 products and identifies who the regulator is."  And

21 then below that, "Dr. Ho - Suggested creating a matrix

22 of all plans, not just UHC, and identifying who the

23 regulator is."  Do you recall that conversation?

24      A.  Yes, I do.

25      Q.  What was going on there?
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 1      MR. VELKEI:  Objection, irrelevant.  I don't see

 2 any reference here to PacifiCare, your Honor.  Maybe

 3 I'm missing it, but I don't see a reference to

 4 PacifiCare on first page or the second page.

 5          I mean, understand UnitedHealthcare and

 6 PacifiCare have different products that they were

 7 selling in the marketplace.  And the Court has itself,

 8 at the assistance of the CDI, excluded as irrelevant

 9 documents that were specific to UnitedHealthcare.  And

10 this is very clearly, if anything, a UnitedHealthcare

11 issue, not a PacifiCare issue.

12      THE COURT:  I assume that that sentence about that

13 Dr. Ho states "matrix of all plans" includes

14 PacifiCare, but I'm not -- that hasn't been testified

15 to.  So maybe you need to ask that.

16      MR. STRUMWASSER:  Sure.

17      Q.  Was this conversation exclusively about

18 United, or was it -- UnitedHealth Insurance Company or

19 was it also about PacifiCare?

20      A.  It was about both the products.  The folks

21 from UnitedHealthcare represented themselves as

22 representing UnitedHealth Group or UHG at the time.

23      Q.  This was a problem that you were encountering

24 with PacifiCare claims, right?

25      A.  Yes.  It was --
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 1      MR. VELKEI:  Objection, leading.

 2      THE COURT:  All right.  Try not to lead the

 3 witness.

 4      MR. STRUMWASSER:  Q.  And what do you understand

 5 the "not just UHC" reference attributed to Dr. Ho to

 6 be?

 7      MR. VELKEI:  Calls for -- well --

 8      THE COURT:  Overruled.

 9      THE WITNESS:  I remember.  These are my notes.  I

10 remember this very well.  I wrote these notes.

11          The issue that we were addressing is the issue

12 that I testified about just a bit ago where the status

13 of the insured not being identified on the insurance

14 card or on the EOB is very problematic for physicians

15 because they are not aware of which regulator they can

16 go to in the event that they have a dispute.

17          And when we raised this -- this isn't the

18 first time we raised it with

19 UnitedHealthcare/PacifiCare.

20          When we raised this issue to Elena McFann, she

21 said that she would do a matrix of all the plans that

22 are regulated by UnitedHealthcare/PacifiCare and

23 specifically put in that grid or in that matrix who the

24 appropriate regulator is for each of those products.

25          And at the meeting, I remember this very well,
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 1 Dr. Ho had been -- volunteered, suggested that, instead

 2 of just doing just United, it would be helpful to have

 3 something in place that identifies the appropriate

 4 regulator for all of the health plans in California.

 5      MR. STRUMWASSER:  There's a rumor I made a

 6 mistake, but I'm sure it's probably not true.

 7      Q.  I'm not sure that the answer to a question got

 8 into the record.

 9          I asked you whether this problem you described

10 about knowing who the plan was, was that a problem with

11 PacifiCare as well?

12      A.  Yes.

13      Q.  Now lastly, with respect to the matrix that

14 Ms. McFann was to provide CMA, did you ever receive

15 that?

16      A.  No.

17      MR. STRUMWASSER:  No further questions, your

18 Honor.

19      THE COURT:  Anything further?

20      MR. VELKEI:  I think I can be done in 10 or 15

21 minutes.  I don't have a lot, your Honor.  So do you

22 want to pick up at 1:30, or do you want to just try to

23 go through and get this done?

24      THE COURT:  Let's just get her done.

25      MR. VELKEI:  I'm all for it.  Just asking, your
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 1 Honor.

 2            REDIRECT EXAMINATION BY MR. VELKEI

 3      MR. VELKEI:  Q.  Ms. Wetzel, welcome back.  You

 4 seem to be bringing the rain with you every time you

 5 come.

 6      A.  I didn't notice.

 7      Q.  Question for you on the acknowledgment

 8 process.  I'm going to give you a hypothetical.

 9          One of your members submits a claim to

10 PacifiCare and, after 12 working days, calls the

11 PacifiCare 1-800 line.  And PacifiCare confirms that it

12 has received the claim on the date on which it was

13 received.  Has PacifiCare acknowledged that claim?

14      MR. STRUMWASSER:  Calls for a legal conclusion.

15      MR. VELKEI:  Oh, my.

16      THE COURT:  Well, if you have an opinion, you can

17 give it.

18      THE WITNESS:  My opinion is no.  That the

19 requirement is that the claim be acknowledged within

20 two working days for electronic claims and 15 working

21 days for paper and that calling the payor is not an

22 affirmative confirmation from the plan that they

23 received the claim.

24      MR. VELKEI:  Q.  How about the payor communicating

25 confirmation and receipt of the claim on the date on
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 1 which it was received to the member when they call?  Is

 2 that acknowledgment?

 3      THE COURT:  To the member?

 4      MR. VELKEI:  CMA member, doctor.

 5      THE WITNESS:  I don't understand what you mean by

 6 "communicating."  On the phone?

 7      MR. VELKEI:  Q.  Right.  So when PacifiCare

 8 receives an inquiry from CMA member or doctor, and

 9 you're the doctor calling me at PacifiCare, and I say,

10 "Yes, we confirm receipt.  We got your complaint [sic]

11 on this date."  Is PacifiCare there acknowledging

12 receipt of the claim?

13      MR. STRUMWASSER:  I just want to make this clear,

14 this is a call that is initiated by the doctor, not the

15 company?

16      MR. VELKEI:  That's correct.

17      THE WITNESS:  Yes, that would constitute an

18 acknowledgment.  However, we would tell our physicians

19 that the acknowledgment would need to come in the

20 affirmative format, either electronic confirmation that

21 they have received or the paper acknowledgment that has

22 been received.

23      MR. VELKEI:  Q.  I'm going to stick with your

24 answer on yes.  I don't understand your explanation,

25 but I'm going to assume we're in agreement because you
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 1 said "yes."

 2      MR. STRUMWASSER:  Move to strike.

 3      THE COURT:  Sustained.

 4      MR. VELKEI:  Q.  I want to ask you, Ms. Wetzel,

 5 your attorney -- I just got a half hour ago this

 6 document, "CMA On-Call."  I appreciate that being

 7 provided to us.  Since your testimony, have you had a

 8 chance to go back and find the materials that CMA

 9 generated that reflects CMA's position on

10 acknowledgements under SB 367?

11      MR. STRUMWASSER:  Objection, vague.  I don't know

12 what materials he's talking about.

13      THE COURT:  Do you understand the question?

14      THE WITNESS:  No, I don't understand what he's

15 asking.

16      MR. VELKEI:  I'm surprised that Mr. Strumwasser

17 would say that because I heard him ask you --

18      THE COURT:  Just don't -- I don't care if you're

19 surprised.

20      MR. VELKEI:  Fair point.

21      THE COURT:  Just ask the question.

22      MR. VELKEI:  Q.  Ms. Wetzel, I understood your

23 testimony to be that there was some materials and

24 presentations that were made to doctors after

25 implementation of SB 367; is that correct?
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 1      A.  Yes.

 2      Q.  And I understood your testimony to be that

 3 those materials contained references to CMA's position

 4 on acknowledgements; is that correct?

 5      A.  They would have, yes.

 6      Q.  Since the time of your last testimony, have

 7 you gone back and collected any of those documents and

 8 brought them here today?

 9      A.  No, I haven't.

10      MR. VELKEI:  Your Honor, I would ask that -- to

11 the extent that those documents have not been produced,

12 that we get a negative inference for the record that

13 they don't exist.

14          There's been testimony about these documents

15 about what they say.  We've asked for them.  Ms. Wetzel

16 had the opportunity to go back.  She got this document,

17 1051.  If the other documents existed, we asked for

18 them, they should have been turned over.

19      MR. STRUMWASSER:  I understand CMA to have

20 provided that way back when your Honor first called for

21 that, that that's what -- if it isn't in the CMA

22 production, that it doesn't exist.  Mr. Do can --

23      MR. DO:  That's correct, your Honor.  We have,

24 again, complied with the Court's order to produce

25 documents.  And I won't go over the definition of what
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 1 the documents were, but we have complied with the

 2 Court's order.

 3      THE COURT:  So the documents were there.  You

 4 turned them over.  And if they weren't, you didn't; is

 5 that correct?

 6      MR. DO:  Yes.

 7      THE COURT:  Okay.

 8      MR. VELKEI:  So we just ask for a negative

 9 inference that the documents don't exist because they

10 haven't been turned over to us.

11      THE COURT:  If they were turned over, they exist;

12 if they weren't, they didn't.

13      MR. VELKEI:  Thank you, your Honor.

14      Q.  Did I understand correctly, Ms. Wetzel, that

15 the CMA canvassed doctors, its members, to determine

16 whether in fact members wanted to receive an

17 acknowledgment letter?

18      A.  No, that was not my testimony.

19      Q.  I had written down that you believed -- did

20 you testify that you said doctors wanted these written

21 acknowledgment letters?

22      A.  What I testified to earlier today was that,

23 when we would tell physicians that they had the right

24 to receive, that it was a requirement that they receive

25 these, that they were excited, that they were glad to
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 1 know that that was something that they could receive.

 2      Q.  Did you find doctors that were not excited and

 3 didn't want those letters as well?

 4      A.  No.

 5      Q.  And when you said there were a number of

 6 doctors that were excited, could you estimate or were

 7 you talking about five?  Were you talking about

 8 hundreds?  Just give me some sense of the volume of

 9 doctors that communicated their excitement about

10 getting an acknowledgment letter.

11      A.  A lot of physicians.  I am out there talking

12 to physicians in our various counties on an ongoing

13 basis.  And it's typically anywhere between 50 and 200

14 doctors at each presentation.  And we touched on this

15 subject, acknowledgment of claims, in every single

16 presentation that I do and my colleagues do.

17      Q.  Can you give me an estimate of how many

18 doctors have been excited about your communicating the

19 right to receive an acknowledgment letter?

20      A.  I would speculate hundreds.

21      Q.  So you don't know as you sit here today?

22      A.  I don't know the exact number, no.

23      Q.  Okay.  I'm asking you for an estimate.  We

24 don't want your speculation, Ms. Wetzel.  So short of

25 speculation, can you even give me an estimate of the
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 1 number of doctors who have communicated their

 2 excitement over your saying that they're entitled to

 3 receive acknowledgment letters?

 4      A.  No.

 5      Q.  I've got your testimony with regard to -- if I

 6 understand correctly, on a paper claim, it's your view

 7 under CDI jurisdiction that the payor must send a

 8 written letter acknowledging receipt; is that your

 9 testimony?

10      A.  Yes.

11      Q.  Is that also true of the similar regulation

12 under the Knox-Keene Act, in your opinion?

13      A.  Yes.

14      Q.  We talked a little bit about escalated issues.

15 I just want to ask you, Ms. Wetzel, is there ever a

16 situation that you can recall where an issue was

17 escalated to PacifiCare that wasn't in fact resolved by

18 PacifiCare?

19      A.  No.  There were no claims issues that weren't

20 resolved.  There were policy-related issues that we

21 would disagree on, but claims issues were handled, yes.

22      Q.  If the issue wasn't escalated, presumably it

23 would have been resolved in the ordinary course,

24 correct?

25      MR. STRUMWASSER:  Speculation.
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 1      THE COURT:  Sustained.

 2      MR. VELKEI:  Q.  That was the procedure of CMA to

 3 first have the member try to resolve it in the ordinary

 4 course before escalating it, correct?

 5      A.  Correct.

 6      Q.  I also have some testimony from you here, I

 7 just want to make sure I understand it correctly, that

 8 there were a number of situations where CMA had to step

 9 in to resolve the matter, otherwise it wouldn't have

10 been resolved.  Can you identify the specific instances

11 of when that happened?

12      A.  Yes.

13      Q.  Okay.

14      A.  There were two examples this morning.

15      Q.  Any others that you can think of?

16      A.  Yes.

17      Q.  Could you please let us know -- could you

18 please state what those are?

19      A.  I don't have a recollection of the exact date,

20 the issue, I don't have that in front of me.

21      Q.  Do you have any recollection of any

22 information with regard to other examples other than

23 the two that you specified?

24      A.  As I'm sitting here today without it in front

25 of me, no.
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 1      Q.  I want to take a moment, if we can, to go over

 2 Exhibit No. 1023.

 3      A.  The bar graph?

 4      Q.  Yes, ma'am.  First of all, Ms. Wetzel, it

 5 wasn't clear to me, did you actually prepare this?

 6      A.  No, it was prepared by my colleague Jodi

 7 Black.

 8      Q.  Within the Center for Economic Services?

 9      A.  Yes.

10      Q.  Your testimony, it was prepared sometime at

11 the end of 2007?

12      A.  Yes.

13      Q.  Now, the title is called "Distribution of

14 Complaints to CMA," but complaints really encompasses

15 not just the classic complaints but also calls or

16 inquiries, correct?

17      A.  Yes.

18      Q.  So it's not really just complaints.  It's

19 broader to include any inquiries that may have been

20 received related to PacifiCare/United?

21      A.  The complaints calls, yes.

22      Q.  Fair to say that, if you actually broke out

23 the number of calls between PacifiCare and United, the

24 bar for PacifiCare would be substantially lower in each

25 of these instances, correct?
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 1      A.  I don't know.

 2      Q.  Why wasn't it broken out?

 3      A.  I don't know.

 4      Q.  Any sense of what this chart would look like

 5 if we just specifically referenced on complaints

 6 involving PLHIC PPO?

 7      MR. STRUMWASSER:  Asked and answered, no

 8 foundation.

 9      THE COURT:  She doesn't know.  Move on.

10      MR. VELKEI:  Q.  And then I notice also,

11 Ms. Wetzel, that there's another -- I'm having trouble

12 distinguishing the colors, the coloring.

13      THE COURT:  I am too.

14      MR. VELKEI:  Q.  Is there a better -- is there a

15 Word version of that that we could get access to that

16 would allow us to sort of better see the distinctions?

17      A.  Yes.  Elena McFann has a color copy of it.

18      Q.  Okay.  I'll ask her.  Thanks very much.  I

19 appreciate that.

20          But if I understand correctly, then, the first

21 bar on the very left-hand side, that's "Payer No. 1,"

22 right?  That's not PacifiCare/United?

23      A.  No, that's a different payor.

24      Q.  What payor is that?

25      MR. STRUMWASSER:  Objection, irrelevant.
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 1      THE COURT:  Overruled.

 2      THE WITNESS:  I don't recall.  Again, this was a

 3 document, a graph, that we gave to Elena.  And we

 4 blinded the names of the other payors for competitive

 5 reasons.

 6      MR. VELKEI:  Q.  So if I were to ask you the names

 7 of the other payors that are listed here, would you be

 8 able to identify any of them for me?

 9      A.  Not based on this, no.

10      Q.  Is there -- does this document in a Word

11 version still exist within the CMA?  In other words, is

12 there a file on your computer that will show the detail

13 related to this chart?

14      MR. STRUMWASSER:  Assumes facts not in evidence,

15 namely that it's in a Word document.

16      THE COURT:  It's part of the question.  I'll allow

17 it.

18      THE WITNESS:  Yes, I believe so.

19      MR. VELKEI:  We would just ask for a copy of that.

20 We can take that up afterward, your Honor.

21      THE COURT:  You mean like a color copy?

22      MR. VELKEI:  I would like a copy that we can

23 actually see the distinctions and see the underlying

24 data.  So color would be good too, but there's also

25 underlying data that goes -- there's a Word file or
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 1 some sort of native format that we're looking for.  Our

 2 agreement between the parties has certainly been to

 3 provide those native formats.  And given the ambiguity

 4 here, we would just ask for a copy of that in native

 5 form.

 6      THE COURT:  You believe that exists?

 7      THE WITNESS:  I believe so.  I need to check with

 8 Jodi, but --

 9      MR. VELKEI:  Q.  If we could turn, Ms. Wetzel, to

10 5507 real quick.  Mr. Strumwasser took your

11 attention -- first of all, the contract analysis that

12 you provided -- let me withdraw this.

13          This contract analysis that is a total of 17

14 pages was prepared by the Center for Economic Services?

15      A.  Yes.

16      Q.  By you in particular?

17      A.  By me.

18      Q.  This was actually -- the entire document was

19 provided to Ms. Rosen, correct?

20      A.  Yes.

21      Q.  All right.  Now, Mr. Strumwasser took you to

22 Page 6, and one of the entries on Page 6, let me see if

23 I can find it, "Fee Schedule Disclosure."  And you

24 talked somewhat about your position that some of the

25 conduct might violate the law.
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 1      A.  Mm-hmm.

 2      Q.  And that this issue was discussed with

 3 Ms. Rosen; is that correct?

 4      A.  Yes.

 5      Q.  Is it your testimony, Ms. Wetzel, that the

 6 only item on this 17-page list that you discussed with

 7 Ms. Rosen was the one reflected as Fee Schedule

 8 Disclosure?

 9      A.  No.

10      Q.  Let's go, if we can, to 5412.  I don't know if

11 you have a copy of that in front of you.  Do you need a

12 copy?

13      A.  I don't have --

14      MR. VELKEI:  Let me get you one.

15          Pretty limited on copies, your Honor.  I'm

16 really just focusing on this first part here.

17          So you could just blow this up, that first

18 e-mail in order.

19      THE WITNESS:  I'm ready.

20      MR. VELKEI:  Q.  So what did Ms. Rosen mean, then,

21 when she said "SB 367 format"?  What did you understand

22 her to be saying?

23      MR. STRUMWASSER:  There's two questions there.  I

24 object to the first one, not to the second.

25      THE COURT:  Right.  It's vague.  Sustained to the



17196

 1 first and not to the second.

 2      THE WITNESS:  You're going to need to repeat the

 3 second question.

 4      MR. VELKEI:  Q.  Sure, no problem.  What did you

 5 understand Ms. Rosen to be referring to when she was

 6 referring to the "SB 367 format"?

 7      A.  I believe I testified to this last week, and

 8 my testimony is the same.

 9          What my belief was that she was referring to

10 was the actual form that needed to be -- that was to be

11 completed to submit all of the documentation.

12      Q.  Including the requirement to exhaust your

13 remedies with the payor first?

14      A.  Yes.

15      Q.  And that requirement was waived for these

16 purposes, correct?

17      A.  The requirement to -- no, I did not fill out

18 the form on this.

19      Q.  So, yes, the requirement was waived?

20      A.  Yes.

21      MR. VELKEI:  Forgive me.  Mr. Strumwasser, what is

22 the exhibit number on this, the notes?

23      THE COURT:  1025.

24      MR. VELKEI:  Thank you, your Honor.

25      THE WITNESS:  The meeting notes with -- June 18th?
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 1      MR. VELKEI:  Yes, Ms. Wetzel.

 2      THE WITNESS:  Got it.

 3          (Discussion off the record)

 4      MR. VELKEI:  Q.  Let's turn, if we can, to the

 5 second page and this confusion that you were testifying

 6 with regard to which is the regulator that actually

 7 applied.  Okay?  And so I want to focus your attention

 8 because I think this is where you were testifying, the

 9 third paragraph under "Contract Issues," "Catherine and

10 Aileen discussed the issue of UHC not disclosing the

11 status of the insured.  UHC states this information is

12 on the swipe card technology."

13          So it was the concern that your members didn't

14 know whether the particular patient was a fully insured

15 or something other than fully insured?

16      A.  Yes.

17      Q.  Because CDI only had jurisdiction over fully

18 insured, correct?

19      A.  That's correct.

20      Q.  And the other, if it was an ASO customer -- do

21 you know what that term means?

22      A.  Yes.

23      Q.  If it was an ASO customer, then the Department

24 didn't have jurisdiction, correct?

25      A.  That's correct.
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 1      Q.  And United had a very substantial ASO presence

 2 in California; isn't that true?

 3      A.  I don't know.

 4      Q.  PacifiCare did not have any ASO business in

 5 the State of California, did it, Ms. Wetzel?

 6      MR. STRUMWASSER:  I think that misstates the

 7 record.

 8      THE COURT:  Do you know?

 9      THE WITNESS:  I don't know.

10      THE COURT:  All right.  Move on.

11      MR. VELKEI:  Q.  Can you find me a mention of an

12 EOB or an EOP in your meeting notes from your

13 discussions with the United executives?

14      A.  No, but it's inferred in that third paragraph,

15 first sentence, that we discussed the issue of

16 UnitedHealthcare not disclosing the status of the

17 insured.  We had the discussion that it was not

18 disclosed on either the patient identification card or

19 on the EOB, nowhere.

20      MR. VELKEI:  Q.  I'll go with the "no,"

21 Ms. Wetzel.

22      MR. STRUMWASSER:  Move to strike.

23      THE COURT1:  Sustained.

24      MR. VELKEI:  Withdrawn.

25      Q.  Just to follow up, Ms. Wetzel, on that issue,
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 1 you had a number of conversations with PacifiCare

 2 representatives over the course of several years

 3 related to some of these issues, correct?

 4      A.  Yes.

 5      Q.  So we had Ms. McFann, right?

 6      A.  Mm-hmm.

 7      THE COURT:  Is that a "yes"?

 8      THE WITNESS:  Yes.

 9      MR. VELKEI:  Q.  Ms. Carter?

10      A.  Yes.

11      Q.  Ms. Markle?

12      A.  Yes.

13      Q.  And there were probably a few others that you

14 dealt with from United or PacifiCare?

15      A.  Yes.

16      Q.  And there was lots of correspondence in

17 writing, correct?

18      A.  Yes.

19      Q.  Did you ever communicate in writing your --

20 CMA's view that the EOPs or the EOBs for PacifiCare

21 were non-conforming with the law?

22      A.  Yes, we did.

23      Q.  There's actually a document that reflects

24 that?

25      A.  There is because this was an issue -- yes,
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 1 there is a document.  It is a letter specifically from

 2 the CMA that went to the regulator, the Department of

 3 Insurance, because Elena did not agree that they needed

 4 to provide that documentation.

 5          So we provided -- we submitted a letter -- a

 6 complaint, really, to the Department of Insurance that

 7 we had some concerns about this.

 8      Q.  Mr. Strumwasser put in front of you a very big

 9 packet -- this is a large packet of documentation with

10 a letter accompanying it.  Was the complaint about the

11 EOPs or EOBs for PacifiCare included in this document?

12      MR. STRUMWASSER:  1019?

13      MR. VELKEI:  Q. 1019?

14      A.  No, it wasn't.

15      Q.  So what's the complaint document that you're

16 talking about?

17      A.  It is a letter -- I have to go back and look

18 at the date; we have it -- that was sent to --

19 actually, I'm going to correct my testimony.

20          I believe it was sent to Elena McFann because

21 she responded in writing back to me that she didn't

22 believe that they were required to do so.

23      Q.  This is -- so you communicated to her the

24 confusion over whether somebody was fully insured,

25 whether a patient was a fully insured member or not?
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 1 Is that what you communicated to Ms. McFann?

 2      A.  We communicated to her our concern that

 3 physicians and the CMA, anybody to be able to determine

 4 who the appropriate regulator was based on the

 5 documentations that they were sending to physicians.

 6      Q.  Just to close the loop, did you ever say to

 7 Ms. McFann, "We think the EOPs sent to doctors don't

 8 have appropriate disclosures"?

 9      A.  Yes.

10      Q.  You're certain of that?

11      A.  Yes.

12      Q.  So if I look back at the communication with

13 Ms. McFann, I'll be able to find that reference to an

14 EOP or EOB?

15      A.  Yes.

16      Q.  Do have a sense of what the date was, date

17 range?  If I'm going to be looking for a letter to

18 Ms. McFann, what period of time would that be in?

19      A.  I don't know.  I would probably look in the

20 time frame of 2007, 2008.

21      Q.  After we'd already fixed the disclosures in

22 the EOBs and EOPs?

23      MR. STRUMWASSER:  Objection.

24      MR. VELKEI:  Withdraw that.  No further questions.

25      THE COURT:  Anything further?
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 1      MR. STRUMWASSER:  I'd like five minutes to confer

 2 with the witness, and I think we'll wrap up.

 3      THE COURT:  Okay.  Now, we're supposed to come

 4 back to do motions.  When do you want to do that?

 5      MR. VELKEI:  1:30, 2:00, whatever works for the

 6 Court.

 7      MR. STRUMWASSER:  2:00 o'clock is fine.

 8      THE COURT:  How long do you think it's going take?

 9      MR. STRUMWASSER:  I think it will get repetitive

10 pretty quickly.

11      THE COURT:  Okay.  Well, five minutes, then we'll

12 come back.

13      MR. KENT:  You've got several different motions,

14 so I suspect it will fill up the afternoon.

15      THE COURT:  Right, but we'll be done by 4:00,

16 right?

17      MR. VELKEI:  It may make sense to start at 1:30.

18 Just the last hearing took a couple hours, and that was

19 just one motion.  We'll move through them real quickly,

20 but --

21      THE COURT:  Okay, 1:30.

22          (Recess taken)

23      THE COURT:  Go back on the record.

24      MR. STRUMWASSER:  I have no further questions for

25 the witness.
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 1      THE COURT:  All right.

 2      MR. STRUMWASSER:  We have determined, though, the

 3 document in question.  And it has been produced.  It's

 4 CDI00020129 -- excuse me, 20169.

 5      MR. VELKEI:  Could you do that one more time?

 6      MR. STRUMWASSER:  CDI00020169.

 7      MR. VELKEI:  This is the letter to Ms. McFann

 8 that's being referenced.

 9      THE COURT:  Anything further?

10      MR. VELKEI:  Nothing, further.

11      THE COURT:  Can this witness be released?

12      MR. VELKEI:  Yes.

13      MR. STRUMWASSER:  Yes.

14      THE COURT:  All right.  So you're free to go.  So

15 we'll return at 1:30.

16          (Whereupon, the luncheon recess was

17           taken at 12:30 p.m.)

18

19

20

21

22

23

24

25
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 1                     AFTERNOON SESSION

 2                         ---o0o---

 3          (Whereupon, all parties having been

 4           duly noted for the record, with the

 5           exception of Mr. Do, the proceedings

 6           resumed at 1:45 o'clock p.m.)

 7      THE COURT:  We're on the record.  And we're doing

 8 motions.  The first one I have is the motion to quash

 9 the Poizner subpoena, and I got some more material this

10 morning which I filed.

11          So the motion to quash was 993.  And the

12 opposition to the motion to quash, I have two

13 documents.

14      MR. STRUMWASSER:  I think they can be marked

15 together, right?

16      MR. KENT:  They can.  I think the first one was a

17 brief, and the second was an exhibit, and that was an

18 Exhibit A.

19      THE COURT:  You want to look at what I have and

20 tell me.

21      MR. KENT:  This is the whole thing, both

22 documents.  You just need that.

23      THE COURT:  So 5537 will be the opposition.

24          (Respondent's Exhibit 5537 marked for

25           identification)
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 1      THE COURT:  So it's your motion, Mr. Strumwasser.

 2 Do you want to go first?

 3      MR. STRUMWASSER:  Thank you, your Honor.  I don't

 4 need to elaborate much on our papers.  We have a

 5 request for deposition of the former Commissioner.  And

 6 what this is is the purest manifestation of a forbidden

 7 line of inquiry that the company wants to pursue.

 8          How we got here, why the Commissioner chose

 9 this respondent, why the Commissioner didn't in fact

10 bring an action against somebody else are all matters

11 commended to his discretion.  And absent evidence of a

12 legally cognizable discriminatory enforcement which has

13 not been pled and for which there are no apparent

14 facts, this entire line of inquiry is improper.

15          Secondarily, it would be the examination of

16 the agency head about matters of policy that are not

17 judicially or administratively reviewable.

18          It is worth noting that your Honor is

19 essentially putting together a proposed decision to the

20 Insurance Commissioner.

21      THE COURT:  Who is somebody else.

22      MR. STRUMWASSER:  It will be somebody else, but it

23 is still the office of Commissioner.  And the notion

24 that you would interrogate an insurance commissioner

25 for this decision is not well founded, let us say.
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 1          So on those grounds and additionally on the

 2 ground of official information and deliberative

 3 process, we ask that the subpoena be quashed.

 4      THE COURT:  Okay.  I just had it in my hand, and

 5 now it's disappeared.

 6      MR. VELKEI:  Is it on the ledge, your Honor?

 7      THE COURT:  No, this is given -- marked stuff.

 8          I had it all --

 9      MR. STRUMWASSER:  You need a copy of the motion to

10 quash, your Honor?

11      THE COURT:  No -- I might.  I just said what it

12 was, right?  993.  No?  No, 998.  What I have is

13 Poizner.

14      MR. GEE:  We have 988, but our records might be

15 wrong.

16      THE COURT:  So you believe this is 988?

17      MR. GEE:  Yes, your Honor.

18      THE COURT:  Well, that's probably why.

19          Go ahead, you can --

20      MR. VELKEI:  Thank you, your Honor.  For purposes

21 of convenience, I thought I'd just actually utilize

22 some slides to help me organize my thoughts.  But sort

23 of at a general level, we've got four motions on

24 calendar, and I sort of see them all in the same ilk,

25 which are requests from both sides for certain
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 1 information that they think is important to their

 2 theories of the case.

 3          What I've never quite understood, and

 4 particularly in the context of the motions before the

 5 Court, the Department has made much noise that they --

 6 not that they haven't been able to question senior

 7 executives of United, but that they still haven't had

 8 enough time and yet at the same time are entirely

 9 dismissive of arguments that we're putting forth about

10 information or people we need to inquire about that are

11 important to our theories of the case.

12          Commissioner Poizner is no more important than

13 Mr. Wichmann or Mr. McMahon or anybody else that's

14 testified in this case.  And you put your finger on it,

15 your Honor, this is not the gentleman who will be

16 making the decision in this case.  He's not currently a

17 public official.  He's an ordinary citizen.

18          And we haven't seen a declaration from

19 Commissioner Poizner in this case, despite several

20 opportunities, where he said he has no knowledge.  To

21 the contrary, he has significant personal knowledge.

22          And as we go through this discussion, your

23 Honor, about this motion for former Commissioner

24 Poizner, Ms. Rosen, I'm really struck and I came back

25 to several times some of the questioning of Deputy



17208

 1 Commissioner Joel Laucher and the very charter of this

 2 Department which talks about being honest, open and

 3 fair and, most importantly for our purposes, the

 4 importance of an open, equitable regulatory process.

 5 This process has been anything but.

 6          There have been repeated efforts by the

 7 Department on every opportunity to shut down and make

 8 not transparent the process by which we were brought

 9 here today.  And I think it is fair to say at this

10 point that everybody -- perhaps not the Department

11 because they seem to know -- but everybody else has

12 some pretty important questions about, why are we still

13 here?  Why are they going after us for the ridiculous

14 sums of money that they're stating?

15          But focusing on Commissioner Poizner, I'm

16 struck by Mr. Strumwasser's words that he used in the

17 examination of Mr. Wichmann, who is about as senior in

18 the United organization as you can get.  He said to

19 this Court, "This is not your garden variety case, your

20 Honor.  This is a very different case.  It's an

21 important case."  And for those same reasons, the same

22 rationale that applies to Mr. Wichmann also applies to

23 former Commissioner Poizner.

24          I think it's important to articulate the exact

25 knowledge that former Commissioner Poizner has because
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 1 he has knowledge on a number of issues in this case.

 2 Number one, his knowledge and involvement with CMA and

 3 other providers urging CDI to prosecute PacifiCare and

 4 United.

 5          We now know that he had some level of

 6 involvement in the CMA and their decision or insistence

 7 on pushing the investigation.  We know that he was

 8 obtaining weekly updates on specific provider

 9 complaints throughout the time of the investigation,

10 and yet not one single person as high as the Deputy

11 Commissioner can give any reason why he was doing that

12 except to say that he had a special interest.

13          Well, what was his special interest?  The

14 rationale for resolving with UnitedHealthcare the same

15 enforcement issues in the same time period for a small

16 fraction of what is sought here, I remind the Court

17 that Deputy Commissioner Laucher testified, as did

18 others -- Mr. Dixon, I believe -- that the enforcement

19 action was initially going to be against both United

20 and PacifiCare involving the same issues of claims

21 handling problems, same complaints from providers.  And

22 the determination was made by Mr. Poizner -- and that

23 testimony is clear on the record -- that he was going

24 to settle with United and move forward against

25 PacifiCare despite the fact that it was the same
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 1 period, despite the fact that it was the same issues.

 2 We're entitled to know why.

 3          The irony also about the decision not -- the

 4 dismissive nature of our wanting to get former

 5 Commissioner Poizner, one of the topics of inquiry by

 6 the department of Mr. Wichmann was Mr. Wichmann's

 7 conversations with CDI regulators.  Well, your Honor,

 8 who do you think the CDI regulator was that

 9 Mr. Wichmann had conversation with?  It was

10 Commissioner Poizner.

11          So the idea that those conversations justified

12 bringing Mr. Wichmann back for further inquiry but

13 don't justify our asking former Commissioner Poizner

14 the same questions just is simply disingenuous.

15          There was also something that I found very

16 interesting, your Honor, and it was the former

17 Commissioner at the time made much of having this

18 announcement of the OSC brought on the steps of UCSF

19 hospital, which was an interesting choice of venues to

20 an announce the decision.  But what I found interesting

21 was we did a Public Records Act request of Commissioner

22 Poizner's files on certain issues, and we actually did

23 receive from former Commissioner Poizner talking points

24 in connection with his speech on the steps of UCSF.

25          And what was significant to me is, in the



17211

 1 talking points, it mentioned that there were acceptable

 2 levels of disruption, that Commissioner Poizner

 3 understood that in some respects the United/PacifiCare

 4 merger was difficult and was okay with that to some

 5 extent.  We need to understand what is a an acceptable

 6 level of disruption?

 7          In that same document, if I could share a copy

 8 with the Court, significantly, Mr. Poizner in one of

 9 the talking points says, "Fines are a means, not an

10 end," meaning fines are a way to get compliant

11 behavior, not a means of punishing in a way that we

12 seem to be doing here.

13          So I would like to just present and mark for

14 the record a copy of what was produced to us by the

15 Department of Insurance.

16      THE COURT:  Did you want me to --

17      MR. STRUMWASSER:  I absolutely want this disputed

18 for the record.  I don't think it should be marked.  I

19 don't think it should travel.  It has nothing to do

20 with anything.

21      THE COURT:  Well, I'm going to let him finish.  I

22 probably am going to put it with the record but as a

23 separate document.

24      MR. STRUMWASSER:  Okay.

25      MR. VELKEI:  It is also important for us to
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 1 understand how we relate to other enforcement actions

 2 that are brought.  Deputy Commissioner Laucher,

 3 again -- and I appreciated his candor with us in the

 4 context of asking questions -- made very clear that it

 5 is important for laws to be applied consistently across

 6 all licensed entities.

 7          Thus, it is important for us to understand

 8 what was the rationale in assessing a fine of $1

 9 million against Blue Cross which had 20 to 30 times the

10 amount of business as opposed to a billion dollars or

11 whatever the number they come up with for this small

12 piece of business for PLHIC.

13          There are two people that know that

14 information.  One is the chief counsel, and the other

15 is former Commissioner Poizner.

16          Deputy Commissioner Laucher made that clear.

17 Nobody else has that information.  I asked about

18 Mr. Cignarale, who is going to be a witness at some

19 point in this case.  No, he wouldn't have information

20 on that issue.

21          We're entitled to know why it is that a

22 decision was made to go after Blue Cross and to assess

23 a penalty of a million dollars as opposed to

24 PacifiCare, why it is that Blue Shield was given a slap

25 on the wrist and not assessed any fine but they're
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 1 coming after PacifiCare for a billion -- whatever the

 2 final number is going to be.

 3          In addition, your Honor, weeks before the

 4 gubernatorial primary in which Commissioner Poizner was

 5 a candidate, there was a second amended allegation

 6 which added over 700,000 alleged additional violations.

 7 The timing of that decision, despite the fact that I've

 8 asked witnesses, "Were you aware of these issues about

 9 the EOB and the EOP prior or during the time of the

10 enforcement action?

11          "Yes.

12          "But a decision was made not to bring those?"

13          "That's correct."

14          Commissioner Poizner made a decision three

15 weeks before the primary to add over 700,000 alleged

16 violations related to alleged infractions that they

17 knew about and chose not to prosecute at the time of

18 the enforcement action.

19          And most fundamentally, your Honor, I think

20 we're entitled to have somebody stand on the witness

21 stand on behalf of the CDI and say why have we been

22 singled out in contrast to every other health insurer

23 that has been the subject of an enforcement action; why

24 are we being treated differently.

25          And I respectfully submit there has not been
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 1 one single witness to answer that question.  So

 2 presumably former Commissioner Poizner would have some

 3 information, and I believe we're entitled to it.

 4          And finally, your Honor, there were some

 5 privileges that were addressed in the papers.  It's a

 6 official information privilege.  I think we all agree

 7 it's a qualified privilege, and it must deal with

 8 confidential information.

 9          There have been numerous public statements by

10 former Commissioner Poizner and his people.  Those

11 aren't confidential.  Penalties and other actions are a

12 matter of public record.  Those aren't confidential.

13 And at a minimum, PLHIC's need for the information

14 outweighs whatever need the CDI has to keep it

15 confidential.

16          We're happy to work with the Court and the

17 Department in terms of laying forth clear subject

18 matters of Mr. Poizner's examination.  We're happy to

19 do that.  We're happy to work out any kind of protocol

20 for examination of him.  We're open to whatever.  We're

21 just looking for information.  We're happy to do it in

22 the way that is least disruptive to former Commissioner

23 Poizner or anybody in this room.

24          Finally, on this sudden privilege that's being

25 exercised or being put out there, the CDI itself has
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 1 elicited testimony from Mr. Laucher and I believe

 2 others about the considerations for assessing penalties

 3 in a particular case.  Therefore, those subject matters

 4 are fair game.  And I come back to Deputy Commissioner

 5 Laucher's statements that, in fact, really, the only

 6 person that has that information other than the chief

 7 counsel would be Mr. Poizner.

 8          I remind the Court that the multi-state

 9 agreement which settles the same claims against

10 UnitedHealthcare involving the same issues, the same

11 time period for a fraction of the dollars -- it was

12 something like $200,000, your Honor -- that was signed

13 by Commissioner Poizner.  We looked and found his

14 signature on there.  So for all of these reasons, this

15 gentleman is in fact a percipient witness with personal

16 knowledge.

17          And I'll end where Mr. Strumwasser began,

18 which is, his point -- and I appreciate this

19 admission -- that his testimony would be relevant and

20 appropriate if we had a legally cognizable

21 discriminatory enforcement defense.

22          Thank you for that admission because we do.

23 We've stated it.  We've specified where in the notice

24 of defense that it's stated.  There's never been a

25 legal challenge to it.  Nobody's ever brought a motion
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 1 to dismiss.  If there needs to be further specificity,

 2 we're happy to do so.

 3          But to suggest at this point that there's no

 4 evidence to support a claim of discriminatory

 5 enforcement, this isn't the right time to be making

 6 that decision, but there certainly is evidence to

 7 suggest we are being singled out in our treatment.

 8          And based upon the Department's concession

 9 that, if there is in fact a valid claim or defense of

10 discriminatory enforcement, we are entitled to

11 Mr. Poizner, then I suggest on that basis alone,

12 putting aside all these other issues of personal

13 knowledge, we're entitled to his testimony.

14      MR. STRUMWASSER:  Well, you know, I must thank

15 Mr. Velkei for putting it all out there.  It is on the

16 line.  As Mr. Velkei imagines this case, your Honor is

17 going to be making a finding, for example, about

18 whether or not the second amended accusation was filed

19 for the purpose of electoral politics.

20          As Mr. Velkei views it, your Honor is going to

21 be making a finding about whether or not the Department

22 made an error in signing the multi-state agreement and

23 whether or not the Department should in fact have

24 settled for the amount it did in one of the Blue cases.

25          I don't know any case that's ever done that.
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 1 I don't know any basis for that.  That is just folly,

 2 but that is where we are being taken here, and you

 3 know, I respect and admire your Honor's patience in

 4 indulging these folks --

 5      THE COURT:  Well, that's my job.  I don't need

 6 that.

 7      MR. STRUMWASSER:  Okay.  But the fact of the

 8 matter is that the time has come to put an end to this.

 9 We -- Mr. Velkei says that the issue he wants to

10 litigate is not even anymore just why are we here, why

11 are we still here?

12          Well, we're going to still be here until

13 either the case is decided -- which is apparently not

14 what he's asking -- or they give up or we give up,

15 which is another way of saying, "Why haven't you

16 settled?"  I don't know any agency that holds a hearing

17 and makes finding on why one or the other party didn't

18 settle the case.

19          He has his reference to three specific

20 complainants that are cited in his papers.  I don't

21 think there are any allegations regarding those three

22 complainants.  I know that specifically with respect to

23 California Emergency Services, which was the topic that

24 came up recently, the Department elected not to bring

25 any charges on that.  And I don't think any of these
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 1 other have either.

 2          But I also hasten to add, if the Commissioner

 3 had decided, "Yeah, there's merit there, let's take it

 4 to hearing," nobody gets to have a hearing about why

 5 that decision was made.  They get to have a hearing

 6 about whether or not there were 13,000, or whatever the

 7 number is, violations.

 8          A fundamental flaw in Mr. Velkei's analysis is

 9 this notion that the -- that UnitedHealth Group or

10 PacifiCare Life and Health Insurance Company and the

11 California Department of Insurance stand on equal

12 footing with respect to what the issues are in this

13 case.

14          It is not -- that is not the case.  The

15 decisions made by the Department of Insurance to bring

16 this case are not relevant.  The decisions -- the facts

17 that the Department alleges, that is to say, the

18 violations, that is relevant.  The request for penalty,

19 that is relevant.  And your Honor's going to make those

20 decisions, and that's going to be on the record.

21          But the decisions of the Department upstream

22 of this hearing are not relevant.  And it is fatuous to

23 suggest that, because we can ask Mr. McMahon about a

24 memo he wrote about the allegations of this case, they

25 therefore get to interrogate Mr. Poizner about why he
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 1 brought the case, is just -- it is a fundamental

 2 misapprehension of administrative law.

 3          Second to lastly, on this question of

 4 privilege, the official information of privilege is not

 5 waived by taking action.  It is true that the

 6 Commissioner, for example, settled cases.  But that

 7 does not make the advice he gets from people, or his

 8 deliberative process in deciding that, public.

 9          The reason why there is a conditional

10 privilege is because those are processes that are, for

11 good and sufficient reason kept, by the law,

12 confidential.  And therefore, the fact that you make a

13 decision does not open up the decision-making process

14 to public examination.  That's the official information

15 privilege in a nutshell.

16          Last point.  Discriminatory enforcement, the

17 only articulation of a discriminatory enforcement

18 defense that has been -- not been pled but has been

19 alluded to here is "we were singled out."  That ain't

20 discriminatory enforcement.  That is just enforcement.

21 Every case is a case against one guy who was singled

22 out.

23      MR. VELKEI:  Your Honor, if I may.

24      THE COURT:  Very briefly.

25      MR. VELKEI:  Just to put in a nutshell, we have
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 1 the right to be treated in a manner that is not

 2 arbitrary or capricious.  We have had senior executives

 3 in the Department say they don't follow their own

 4 rules.

 5          In that environment, your Honor, we're

 6 entitled to challenge their assessment of us being bad

 7 actors.  You know, the issue of penalties and what's an

 8 appropriate penalty amount -- if we're singled out,

 9 based on an arbitrary and capricious manner or a more

10 intentional manner for whatever reason -- the CMA

11 doesn't like us or the UCs don't like us -- and that's

12 why they are making a recommendation to you about what

13 is an appropriate penalty, we're entitled to test that

14 theory.

15          The idea, your Honor, that we haven't

16 established at this point that we're being treated

17 differently from every other health insurer that's been

18 the subject of an enforcement action, that's just

19 somebody closing their ears to what's in the record.

20 Every way, in terms of the terms of the dollars that

21 have been assessed, in terms of the types of harm that

22 were issued in these other cases, in terms of the

23 manner in which they pursued the enforcement action, in

24 terms of the way in which they've gone about looking

25 for these alleged violations, the electronic analysis,
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 1 your Honor -- the Department lied, submitted evidence

 2 that said that, in fact, this was not the first time

 3 they've used it; they've used it since; they've used it

 4 on the same scale.  That's not true.

 5          The Blue Cross analysis was never done.  That

 6 was in there to show that we have not been singled out

 7 for that kind of treatment.  I asked Mr. Washington,

 8 said, "Those statements weren't true?"  "That's

 9 correct."

10          We talked about, has this ever been done since

11 2007?  And the answer is no.

12          So this is right at the core of things, your

13 Honor.  We're down to the last set of witnesses.  The

14 bottom line is the personal knowledge issue wasn't even

15 addressed by Mr. Strumwasser.

16          The conversation with Mr. Wichmann that he

17 thinks is important enough that Mr. Wichmann needs to

18 come back, that conversation was with Mr. Poizner.  So

19 if it's relevant to Mr. Wichmann, it's relevant to

20 Mr. Poizner.  And we're entitled to push the Department

21 in terms of what the intentions were, what was said on

22 his side and what was the significance.

23          And as I set forth in that presentation, there

24 are a series of these things that, you know, suggest

25 and demonstrate personal knowledge on pretty key
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 1 issues.

 2          The suggestion that the Department settled

 3 with UnitedHealthcare's affiliated companies, you know,

 4 similar ownership, for a fraction of what they're going

 5 after us for and that's somehow not relevant -- that's

 6 absurd.  Of course it is because it's the same issues,

 7 the same claim handling problems, almost the same size

 8 of business.  It was 90,000 members for

 9 UnitedHealthcare and it was 100-ish-thousand for

10 PacifiCare.

11          So I don't want to spend a lot of time.  I

12 know we have a lot of places to go.  With regard to

13 these special providers, your Honor, and the idea that

14 we're not being charged with any of those special

15 complaints, yes, we are -- Dr. and Ms. Griffin.  She

16 was all over this thing.  She was all over those

17 special reports.  She was all over the press.

18          You've seen her here.  She was clearly having

19 dialogues with senior persons, and for some reason

20 Commissioner Poizner thought it was important enough to

21 get reports from her about her on a weekly basis.

22 That's information that's important and it's relevant,

23 and it goes directly to some of the issues in this

24 case, many of the issues and our key defenses.

25      MR. STRUMWASSER:  Unless your Honor has questions,
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 1 we submit.

 2      THE COURT:  All right.  So the motion to quash the

 3 Commissioner Poizner's testimony is granted.  However,

 4 if -- I am going to add the talking points that you

 5 said to 5537 as part of what I consider this document

 6 to be as an offer of proof.

 7          And should somebody else want to take it up

 8 some other time -- if there is some other matter that

 9 you haven't presented as an offer of proof that you

10 want to put in, I'll entertain that.

11      MR. KENT:  Thank you, your Honor.

12      MR. VELKEI:  Thank you, your Honor.

13      THE COURT:  Okay.  What do you want to do next?

14      MR. VELKEI:  I suggest maybe that we deal with

15 Messrs. Wichmann and McMahon.

16      THE COURT:  It's interesting that you brought up,

17 that is the one issue of No. 2 in Mr. Wichmann.

18      MR. VELKEI:  Personal statements to regulators?

19      THE COURT:  Personal statements to regulators, I

20 actually singled that out as something I'm kind of

21 concerned about.

22          So No. 4 -- let me give you something, then

23 you can argue it.

24          But No. 4, Mr. Strumwasser, "further mistakes"

25 seems a little broad to me.  I'm not sure what you're
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 1 talking about.  And I know I'm not asking you to give

 2 specific things, but I want to give you a forewarning

 3 that, if -- I am -- really do not want a lot of

 4 discovery anymore.

 5      MR. STRUMWASSER:  Understood.

 6      THE COURT:  So if it's something specific, talk

 7 about it.  Obviously they can object to it.  I'm going

 8 to sustain objections if we're wandering.

 9      MR. STRUMWASSER:  Understood.

10      THE COURT:  I'm tired of hearing people say they

11 don't know.  It doesn't help me any.  So that's

12 Mr. McMahon, No. 4.

13          And Mr. Wichmann, I have concerns about 2 and

14 5.  So 2 is Mr. Wichmann's personal statements to

15 California regulators.  You're talking about when he

16 testified?

17      MR. VELKEI:  No.

18      THE COURT:  Or some other conversations?  I'm

19 concerned.  I just quashed the subpoena for

20 Mr. Poizner.  I don't really want start getting into

21 conversations on the other side either.

22      MR. STRUMWASSER:  And if your Honor wants to

23 exclude that, I understand.  But the point of this

24 is -- and it goes to this question about whether or not

25 the two entities or the two people are on equal
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 1 footing.

 2      THE COURT:  I don't think they are.  I understand

 3 what my job is, but this kind of concerns me.  Since

 4 we're not going to have one side, I don't really want

 5 to hear a whole lot about the other side either.

 6          I don't know what the questions are, so I

 7 can't really guess ahead of time, but it's a subject

 8 matter I'm not really a whole lot interested in.

 9      MR. GEE:  Your Honor, it was a meeting that

10 Ms. Monk has already testified about on direct --

11      THE COURT:  We'll get to Ms. Monk in a minute.

12      MR. GEE:   -- and she testified that Mr. Wichmann

13 was there and made he statements.

14      MR. VELKEI:  With Commissioner Poizner, and you

15 cross-examined Ms. Monk on this.

16      THE COURT:  I have concerns about that.  And No. 5

17 is the same thing, I guess, as the other one.  I'm not

18 interested in further discovery and wandering around.

19      MR. STRUMWASSER:  Understood.

20      THE COURT:  They need to be specific.  And with

21 that, I'm going to deny the motion to -- of a

22 protective order, but I am going to limit the

23 questioning when they come back.  And those are the

24 two -- well, one for Mr. McMahon and the two for

25 Mr. Wichmann that I'm concerned about.
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 1      MR. VELKEI:  Your Honor, would you give me a

 2 chance to address and just to lay something for the

 3 record --

 4      THE COURT:  Yes.

 5      MR. VELKEI:  -- just in terms, generally?

 6          It's sort of our view of Mr. McMahon and

 7 Mr. Wichmann -- and go through those categories.  And I

 8 appreciate your highlighting those.  We had the same

 9 questions.

10          Just at a very general level, your Honor --

11 and I think it's important for this to be on the record

12 and be clear that this is our position.  These are not

13 PacifiCare executives.  If you look at the chain, PLHIC

14 is a subsidiary of PHS, which is a subsidiary of

15 another entity.  Mr. Wichmann, for example, is the CFO

16 of UnitedHealth Group.  He has no direct connection to

17 PLHIC.

18          And I do feel the need to bring it up.

19 They're saying Mr. Wichmann and Mr. McMahon are more

20 important than Ms. Love was one of the statements that

21 was made.  These gentlemen have responsibility for

22 managing business covering 50 million lives.  This is

23 one piece of the puzzle.  And we've already taken a lot

24 of their time in going over these issues.

25          I do think it is important to make clear, the
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 1 statement has been made that these represent the

 2 respondent, Mr. Wichmann and Mr. McMahon.  They do not.

 3 We brought Mr. Wichmann voluntarily.  And the Court

 4 ordered us to bring Mr. McMahon, and we honored her

 5 request.

 6          But so it is clear, they are not respondents

 7 in this matter.  The parties stipulated on the record

 8 in 2010 that United was not a respondent.  The

 9 Department settled with United on these same issues in

10 the multi-state.  So from our perspective, your Honor,

11 this Court doesn't have jurisdiction over either

12 because they are not the respondent.

13          And I do think it's important because we have

14 cooperated to a significant degree at this point.  And,

15 frankly, every time we cooperate, we get this

16 dismissive response, "So what?  We want more time."

17          But the concept -- and I'm happy to quote the

18 reference.  It was actually with Ms. Rosen and

19 Mr. Strumwasser.  This was Mrs. Griffin, where Doc

20 Griffin said his name wasn't in any of the directories.

21 So we brought in boxes of directories.  His name was on

22 every single one.  And we had them stipulate -- and

23 Ms. Rosen thought it was very important to stipulate on

24 the record, and we did -- that United is not a

25 respondent; this is strictly limited to PacifiCare.
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 1          We did that.  They know that.  They settled

 2 with United.  United is not a respondent here.

 3          Liberty Mutual, they agree that you have to

 4 have unique and personal knowledge.  Don't want to put

 5 words in their mouth, but that was my take-away.  and

 6 they have heartily tried to say, "Oh, this only applies

 7 to depositions, not trial testimony."  I think that's

 8 just a silly distinction.

 9          What is critical to us, your Honor, you know,

10 I know you feel that we've spent a lot of time on this.

11 You know, I tried to be very quick on my crosses.  We

12 had a commitment of how long we'd take.  We built in

13 more time than we've been told, and still we're told

14 they're not even halfway done.

15          When I think about the questions of

16 Mr. Wichmann in particular, since I was defending that,

17 asking questions about particular claims and EPDE and

18 demographics and, "Did you know there were three teams

19 on this issue?"  That's not his involvement.  They know

20 that.

21          So instead of spending the time on what he has

22 unique or personal knowledge about, they asked him

23 about Ms. Norket and things like that, that -- I mean,

24 silly time wasting that for whatever reason was

25 intended to trick, free discovery, whatever it is, but
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 1 they had significant time with both of these gentlemen

 2 already.

 3          If we could focus on Mr. Wichmann, I

 4 appreciate the Court asking them to specify what are

 5 the topics.  The first one which really threw me is the

 6 adequacy of staffing and layoffs.  Mr. Wichmann

 7 testified he didn't have input on that issue, and they

 8 still questioned him extensively about that.

 9          Numerous other witnesses have been

10 cross-examined about the layoffs who have knowledge and

11 were involved -- Ms. Berkel, Ms. Monk, Mr. Labuhn,

12 Mr. Burghoff, Mr. Sing, Ms. Mace-Meador, Ms. Norket,

13 Ms. Vonderhaar.

14          That is not even a complete list of the number

15 of people that have been asked about that layoff memo.

16 And when you think about what really is the relevance,

17 minimal impact on PLHIC PPO, they've never challenged

18 that.  There were 20 claims members in Cypress.  Those

19 positions got moved to San Antonio, so there was no net

20 loss.  There was no impact on IT.

21          In fact, the numbers that we saw with

22 Ms. Soliman showed a net higher, a substantial higher.

23 Mailroom layoffs, that decision --

24      THE COURT:  You know, Mr. Velkei, you're arguing

25 the case right now.
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 1      MR. VELKEI:  I'm not trying to, your Honor.

 2      THE COURT:  It says here "Mr. Wichmann's

 3 statements."  I'm going to hold him to that.  It's his

 4 statements.  It's not -- it has to be his statements.

 5      MR. VELKEI:  I appreciate that.  Okay.

 6      THE COURT:  It said "Mr. Wichmann's personal

 7 statement."  It doesn't say "personal," it says

 8 "statements."  I assume they're personal.

 9      MR. VELKEI:  If that is what we're specifying,

10 then I understand the point because, put more

11 clearly -- I'm just repeating myself, so forgive me.

12 He doesn't have input on the decision on the layoffs.

13 He testified about it already.

14          Okay.  Just going on the to the next

15 categories, had the same reaction your Honor did.  And

16 also the fundamental unfairness of not having

17 Mr. Poizner testify, and it's a conversation with

18 Mr. Poizner.

19      THE COURT:  I'm done with it.

20      MR. VELKEI:  "United management's assessment of

21 the success or the lack of success in outsourcing,"

22 what are we talking about?  Can we be more specific?

23 What unique knowledge does Mr. Wichmann have?

24          Lason was actually -- a decision to outsource

25 was made by PacifiCare.  Ms. Vavra was involved in
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 1 that, maybe Mr. McMahon, but tangentially.  Nothing

 2 established Mr. Wichmann.

 3          Accenture in the Philippines?  Mr. Labuhn

 4 testified to that.  Mr. Wichmann didn't appear to have

 5 any visibility on that issue.  I don't know what other

 6 outsourcing we're talking about that's at issue in this

 7 case.

 8      THE COURT:  Well, fine.  If he doesn't know

 9 anything about it, he doesn't know anything about it.

10          MR. VELKEI:  Synergies, they've already

11 questioned Mr. Wichmann about this issue.  And then

12 just moving on, the "further mistakes," I had the same

13 reaction you did.  What does that mean?  "...about

14 which he's involved or knowledgeable," do they have

15 some sense of what those are?

16          And then finally, your Honor, on No. 6,

17 Mr. Wichmann was asked and testified very candidly,

18 "here's what I think we did right, and here's what I

19 think we did wrong."  So what more is there to ask this

20 gentleman about that?

21          So with regard to Mr. Wichmann, short synopsis

22 is there's really nothing new.  All of these areas were

23 asked of him, and they're asking for things that really

24 he isn't the person with unique or personal knowledge.

25      THE COURT:  I think they need to come back and



17232

 1 they need to do this, but I'm going to tell you that

 2 you're going to have to demonstrate good cause to go

 3 over a day on either of these.

 4      MR. STRUMWASSER:  Understood.  Understood, your

 5 Honor.

 6          Can I make a response on just two quick items?

 7      THE COURT:  Yes, of course.

 8      MR. STRUMWASSER:  One is Mr. Wichmann in

 9 particular is being called as the respondent, as your

10 Honor pointed out.  That's the uniqueness of his

11 position.

12          Secondly, I feel obliged to respond to this

13 point about how they are not employees of PacifiCare.

14 PacifiCare agreed in the first -- in the beginning of

15 this case that they would make these people available.

16          That was not a generous or dumb decision

17 because had PacifiCare said that all of these people

18 who are running a California licensee are beyond the

19 compulsory process of the State of California, they

20 would be -- I suspect they would be defending today an

21 action on their certificate to be able to do business

22 in the state.

23          They have to be able to put these people --

24 and it is they who have chosen this cooperate

25 organization; the Department has accommodated that.
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 1 But let them and let their client know that, if they're

 2 going to take the position now that they appear in a

 3 California hearing room or courtroom merely as a matter

 4 of generosity, they are playing with fire.

 5      MR. VELKEI:  All I can say to the "playing with

 6 fire" threat is what more can the Department do?

 7      THE COURT:  I don't know.  I'm here.  I want them

 8 back.  You're limited to one day without good cause.

 9 And I am concerned about Issue 4 with Mr. McMahon and 2

10 and 5 with Mr. Wichmann.

11      MR. STRUMWASSER:  Understood.

12      THE COURT:  And you know, no more discovery.

13 We're done with discovery.

14          Okay.

15      MR. VELKEI:  Ms. Rosen?

16      THE COURT:  Ms. Rosen.  I'm going to do the same

17 thing with Ms. Rosen.  I don't want Ms. Rosen to

18 testify.  It is very discomforting.  I do have two

19 issues here that I think need to be addressed.  The

20 one -- let me -- Ms. Rosen is 5517.

21          5517 and 1017, correct?  So these are the two

22 things that I have concern about.

23          Number one, the undertakings.  Clearly, the

24 Department has made the undertakings an issue

25 concerning whether or not they moved them out of
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 1 California, and there's been a lot of testimony about

 2 it.  I assume that it goes to penalty.  That's what

 3 I've been assuming all along because it's not in the

 4 accusation, right?

 5      MR. VELKEI:  It is, your Honor, actually.  It is

 6 in the front of the accusation.

 7      THE COURT:  I forget that part.  You have

 8 basically presented it as a defense, and so I am

 9 concerned about the undertakings.  But you -- you've

10 indicated -- first of all, there are other people to

11 testify, right?  And you've indicated that

12 Mr. Whitfield -- Mr. Cignarale somebody else was party

13 to all this, right?

14      MR. GEE:  On the Department side?

15      THE COURT:  Yes.

16      MR. GEE:  Nettie Hoge.

17      THE COURT:  So is there any way we can get

18 somebody else to testify?

19      MR. STRUMWASSER:  Yeah, I -- I'm trying not to be

20 dense here.  Your Honor's concern about the

21 undertakings, what is it that your Honor claims we've

22 put at issue here?

23      THE COURT:  That they said that they weren't going

24 to move people out of California and that they had

25 promised to stay.  You know, what do you call it?
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 1      MR. STRUMWASSER:  That wasn't in the undertakings,

 2 your Honor.

 3      MR. GEE:  That was an investigative hearing.

 4      THE COURT:  Okay.

 5      MR. VELKEI:  So I made this slide for purposes of

 6 simplicity.  What's the relevance?  The CDI put the

 7 undertakings at issue.  They're in the OSC, your Honor.

 8 If you look at Page 3, I went back and looked.  I can

 9 quote it for you if you'd like.

10          You know, and compliance with the undertakings

11 is a key defense in this case.  Why do we need

12 testimony from the Department?  We have the right to

13 test CDI's position on whether we've complied or not.

14 We've never gotten a straight answer.

15          Have we in fact complied with the key

16 undertakings that are a subject of the defense?  We're

17 entitled to an answer from the Department, right?

18          And we've made these reports to the

19 Department.  Do they dispute them?  Do they say, "No,

20 that's not true.  You haven't complied, and here's

21 why"?  There's been nothing of that, and we're entitled

22 to press that issue.

23          We also have the right to understand what

24 significance the undertakings had from the Department's

25 perspective in terms of PacifiCare's claims handling
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 1 practices.  It goes to a defense.  Our defense is, if

 2 we meet this threshold, which is higher than the law

 3 requires, then we cannot be deemed to have committed an

 4 unfair business practice.

 5          So the Department has -- ran away from these

 6 undertakings.  Ms. Rosen holds herself out to the

 7 company and says, "I am in charge of compliance.  You

 8 need to report to me."  She had a specific meeting with

 9 the company where the sole subject matter was the

10 undertakings.

11          And to the Court's point, we did try with

12 other witnesses.  I asked Mr. Laucher and Mr. Dixon.

13 Mr. Laucher told us to talk to Ms. Rosen.  So these are

14 key from our perspective.  I understand the Department

15 doesn't agree, but we have the right to make the

16 defense, and it's in the OSC.

17      THE COURT:  I do think they have the right to make

18 the defense whether one buys off on it or not.  I think

19 they have the right to make the defense.  I just think

20 that it could probably be done through somebody else.

21      MR. STRUMWASSER:  I don't know that there's a

22 factual issue.  They have a legal argument here --

23      THE COURT:  Right.

24      MR. STRUMWASSER:  -- in the construction of an

25 instrument that was signed by one party -- actually,
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 1 two people on their side.

 2          They have yet to produce a witness from their

 3 side that says that the undertakings have the effect

 4 Mr. Velkei just described; that is, "If you comply with

 5 the undertakings, you're out of the Insurance Code."

 6      THE COURT:  I'm not sure that's even their

 7 argument -- well, that's part of their argument, but

 8 part of their argument is, if you're going to define

 9 what an unfair business practice is, it gets

10 complicated, right?  I mean, everybody's got to see

11 that that's a bit of a complicated issue here.

12      MR. STRUMWASSER:  But it is a term that is defined

13 in statutes going back decades.

14      MR. KENT:  It's not.

15      MR. STRUMWASSER:  You know, I'd like to be able to

16 finish.

17      THE COURT:  That's my fault.  I'm engaging in

18 this.

19          So I'll let you finish, but I would like to

20 see if you can -- if we can find somebody else who can

21 testify about this and let them have that opportunity.

22 Go ahead.

23      MR. STRUMWASSER:  And your Honor, whatever

24 question your Honor has about it, I'm happy to find the

25 person who can do it if there is such a person.  I just
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 1 don't know what the question is yet.

 2      THE COURT:  So you've been reporting on these?

 3      MR. VELKEI:  Yes.  I think we may have stopped,

 4 but for a four-year period.

 5      THE COURT:  Okay.  So for a period of time, four

 6 years, you have been reporting on these?

 7      MR. KENT:  We report every quarter and annually.

 8      THE COURT:  Do you want to present those?

 9      MR. VELKEI:  We have.  The question is does the

10 Department stipulate to those findings?  That will get

11 us half the way there.  If they'll stipulate to the

12 accuracy of those reports, that resolves one question.

13 The next question then --

14      THE COURT:  So who would have information about

15 whether those reports are accurate?

16      MR. STRUMWASSER:  I don't know, but I mean, I

17 think the first point to be made here is we aren't

18 charging them in this case with violation of those.

19      THE COURT:  I know, but this is part of their

20 defense.  I've got to let that go too.

21      MR. KENT:  They've said we paid claims late and

22 that we have an unfair business practice around that

23 and that that subjects us to some kind of fine.

24          And our position is we've asked every single

25 witness we can think of from the other side, "What is
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 1 the standard?"  And it's this black box.

 2      THE COURT:  And you're going to argue it.  I

 3 understand that, but I've got to see both sides.  And

 4 what I'm trying to see, if they -- who have you been --

 5 who do you file those documents with?

 6      MR. VELKEI:  With Ms. Rosen was the person.  She

 7 was in charge.  She held herself out as the person

 8 beginning in February '07.

 9      MS. ROSEN:  That's not true, your Honor.

10      MR. VELKEI:  I'm happy to present the e-mail that

11 says you're in charge of compliance.

12      MR. GEE:  Can you let her finish.

13      THE COURT:  Let her finish.

14      MS. ROSEN:  That e-mail that you're referring to

15 is in evidence.  The reports are primarily about

16 financial data that are required in the undertakings.

17 And I believe the reports are filed with FAD, which is

18 the financial analysis division.

19      THE COURT:  Do they check the accuracy of these

20 documents?

21      MR. STRUMWASSER:  We don't know.

22      MS. ROSEN:  We don't know.  There's no allegations

23 related to any other financial --

24      MR. STRUMWASSER:  The financial analysis division

25 does what insurance departments mostly are in the
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 1 business of doing, which is to make sure the company

 2 has enough money to pay claims.  So the financial

 3 analysis division undoubtedly is analyzing PacifiCare's

 4 financial strength for that purpose.  They may or may

 5 not be folding this in.

 6          The people who actually were involved in the

 7 decision on that stuff I think are all gone.  I know

 8 that Mr. Calderon, who was the sort of the point

 9 person, has now left.  So I just don't know.

10          But the first question I have in attempting to

11 meet your Honor's needs is are you looking for people

12 who were involved in the formation of the undertakings

13 or in performance?

14      MR. VELKEI:  There's two functions.  We're the

15 ones that are trying to get --

16      THE COURT:  I was more than concerned with the

17 compliance.

18      MR. VELKEI:  Right.

19      MR. STRUMWASSER:  Okay.

20      MR. KENT:  There's Undertaking 19, which has a

21 claim metric for turnaround times.

22      THE COURT:  We talked about it a lot.

23      MR. KENT:  There are 42,000 alleged violations

24 around turnaround times on claims.  We report this

25 information every quarter.  We think that that standard
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 1 has been passed with flying colors.

 2          We have a right to put -- to get a witness,

 3 and it is Ms. Rosen.  She took over responsibility for

 4 that.  That's her e-mail in the beginning of, I

 5 believe, 2007, about what the Department has done with

 6 that information, whether the Department challenges the

 7 accuracy of the report, the specific report on

 8 turnaround times.

 9      MR. VELKEI:  Your Honor, the other thing that's

10 important about Ms. Rosen is, keep in mind -- I was

11 going to do a chronology.  But Ms. Rosen on the 17th of

12 February says, "Company, I'm in charge.  You report to

13 me on the undertakings."

14          She then calls a meeting with the company --

15 and this is also in evidence from Mr. Laucher -- "I

16 want you to report on how you're complying with the

17 undertakings."  And then two days later, the CMA, who

18 she's been meeting with, signs a letter complaining

19 about us violating the undertakings and, in the context

20 of that letter, talks about the point of the

21 undertakings was to keep the same level of service as

22 PacifiCare legacy.

23          That was in fact what the expectation of the

24 Department was.  And we tried to elicit that as well.

25 So one, compliance, but, two, what was in fact the
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 1 purpose from the Department's perspective -- not legal

 2 effect -- what was the purpose?  And the intention at

 3 the time, as far as we can establish, was have the same

 4 level of service as PacifiCare historically had, which

 5 we've more than established.

 6      THE COURT:  If there's a witness that's not

 7 Ms. Rosen that can testify about the compliance --

 8      MR. STRUMWASSER:  Okay.

 9      THE COURT:  -- I would like that.

10      MR. STRUMWASSER:  That's fine.  Because that would

11 not be Ms. Hoge.  Ms. Hoge left the Department shortly

12 after.  She's now back as the chief deputy, but she's

13 not had a compliance role at all.  It may be -- I'm not

14 going to speculate.  We're in the investigation

15 business.

16      THE COURT:  I would like somebody like that for

17 them to have opportunity to do that, to prove that to

18 me.

19          The second one that I have is the --

20      MR. STRUMWASSER:  Excuse me, your Honor.

21      THE COURT:  I'm sorry?

22      MR. STRUMWASSER:  Could the master of ceremonies

23 sit down?

24      MR. VELKEI:  Is this really bothering you that

25 much?



17243

 1      MR. STRUMWASSER:  Yes, I think it's contributing

 2 to the lack of one person at a time.

 3      THE COURT:  I'm sorry.

 4      MR. VELKEI:  Am I being instructed to sit down,

 5 your Honor?

 6      THE COURT:  I don't care.  It's very warm in this

 7 room though.  I'm getting very --

 8          Anyway, the second one is the meeting where

 9 you told the Department about the -- about the --

10      MR. VELKEI:  The fraud, the allegations of fraud.

11      THE COURT:  -- fraud.  I understand,

12 Mr. Strumwasser, that you don't think that that takes

13 away the allegations.  And I don't necessarily think it

14 does either.  But the fact that they may have at some

15 subsequent time told them or told them when it was or

16 how it was told -- I had already, basically -- I think

17 this is the same issue as having Ms. Monk testify about

18 the settlement discussions.  And I'm prepared to let

19 her do that.

20      MR. VELKEI:  Well, we were put in that position,

21 your Honor.  But we're entitled to cross-examine

22 somebody from the Department who had the information

23 that we disclosed to them that would demonstrate that

24 we didn't in fact defraud anybody.  That person is

25 either Mr. Whitfield or Ms. Rosen.
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 1      THE COURT:  So I'm prepared to have Ms. Monk

 2 testify about what occurred in that meeting.  And then

 3 if it feels necessary, at that time, that there's still

 4 open questions, I'm not opposed to having either

 5 Mr. Whitfield or Ms. Rosen testify about it.

 6          Now, Mr. Whitfield may be retired, but I

 7 suspect we could find him if we needed to.

 8      MR. STRUMWASSER:  You understand, your Honor, that

 9 the alleged disclosure is in evidence.  It's a written

10 document.  It's in evidence here.

11      THE COURT:  Right.

12      MR. GEE:  And Ms. Monk has already testified about

13 this meeting on direct, and the question was whether we

14 would be able to cross her, and your Honor allowed us

15 to cross her.

16      THE COURT:  I'm certainly happy to allow that.

17 And I'm happy to have her come back and testify about

18 those disclosures again.  And if there's really an open

19 question, I would allow somebody else to testify about

20 it.

21      MR. VELKEI:  The other option, your Honor, is that

22 they just dismiss the allegation.  It seems silly.  It

23 seems gratuitous.  It was brought in sort of at the

24 11th hour.  If they'll dismiss the allegations, we'll

25 withdraw on this issue.
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 1      THE COURT:  That's their decision to make.

 2      MR. STRUMWASSER:  Not interested.

 3          But I would like to get a little more clarity.

 4 Maybe it doesn't matter because we're not there yet.

 5 But is your Honor asking whether we dispute that what

 6 Ms. Monk says what happened happened?

 7      THE COURT:  Right.

 8      MR. STRUMWASSER:  We could certainly take care of

 9 that part of it.

10      THE COURT:  Okay.

11      MR. STRUMWASSER:  Because I have a feeling that

12 there isn't much dispute about -- the actual disclosure

13 is in the record.

14      THE COURT:  Okay.

15      MR. STRUMWASSER:  And I don't know that there's --

16 yeah, go ahead.

17      MR. GEE:  I don't think -- we don't dispute that

18 PacifiCare provided the slide deck that's in evidence.

19 And if that has the disclosures that they want in the

20 record, then we're good.  And Ms. Monk can testify

21 about what she believes the disclosures were.  And

22 we'll take it or we'll challenge it.

23      MR. KENT:  That's the exact reason we get to put

24 on a witness from the Department because they're going

25 to challenge her testimony one way or another.  And if
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 1 we're not going to be allowed to protect our client's

 2 interest, then we're playing in what is per se an -- on

 3 an uneven playing field.

 4      THE COURT:  Challenge her that she's saying

 5 something that's not true or challenge that it was not

 6 understood that way?  I don't completely understand.

 7 If she says it happened, then how would you challenge

 8 that --

 9      MR. GEE:  Not --

10      THE COURT:  -- without my finding somebody to

11 testify on your side that said it didn't happen?

12      MR. GEE:  Exactly.  It would be our decision to

13 call someone to dispute her account of it.

14      THE COURT:  So I will accept Ms. Monk's account

15 unless I hear from the Department otherwise.

16      MR. VELKEI:  Great.  Thank you.

17      THE COURT:  So you're going to have to put

18 somebody on or Ms. Monk's account stands.

19      MR. KENT:  Understood.

20      MR. VELKEI:  Can we talk about these other subject

21 matters?

22      THE COURT:  Yes, you can.  Go ahead.  Those are

23 the two I had the biggest concern about.

24      MR. VELKEI:  If we could go to the communications

25 with third parties.
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 1          So fundamentally, your Honor -- and I have a

 2 written slide deck of this -- CDI put UC and CMA at

 3 issue.  We didn't do it.  They brought it up.  They put

 4 it in the OSC.  They brought the witnesses, the case in

 5 chief.  They put communications, their communications

 6 with third parties -- specifically UC and CMA -- at

 7 issue.  They go to key defenses that we have in this

 8 case, and the Court has already agreed that these

 9 communications are relevant.

10          So we tried any number of means other than

11 bringing Ms. Rosen on the stand.  Why do we need

12 testimony from the Department?  Because the CDI is

13 having the communications, and Ms. Rosen destroyed the

14 documents such that the only way we can establish the

15 extent of communications -- we can try through

16 subpoenas of those third parties.  But the best source

17 of information is Ms. Rosen.

18          And you know, my view of this or our view of

19 this is we're not going ask her about her

20 communications with the Department.  We're dealing with

21 third parties here.  And we've tried to get this

22 information from other witnesses.

23          Mr. Laucher said he didn't even know about

24 most of these communications.  Ms. Wetzel, I asked her,

25 "What did Ms. Rosen mean?"
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 1          "I don't know.  I don't know.  I couldn't tell

 2 you."

 3          "Calls for speculation, your Honor."

 4          So we're stuck in this bind.  We know that

 5 she's the key contact with these third parties.  The

 6 Department made that point themselves.  And we know

 7 that it's relevant.  The Court has already told us

 8 these communications are relevant and ordered the CMA

 9 to produce documentation to us.

10      THE COURT:  Some of them are.

11      MR. VELKEI:  Some.  Right?

12      THE COURT:  Yes.

13      MR. VELKEI:  On that basis, we need to question

14 Ms. Rosen such that we can understand more fully the

15 scope and extent of those communications.  When I asked

16 Ms. Wetzel, she couldn't remember any communications,

17 right?  And then we got into the whole battle about

18 putting the privilege log in front of her.  I was

19 simply surprised that she said she didn't recall any

20 conversations with Ms. Rosen.

21          So this is -- this is tied in some sense, your

22 Honor, to the destruction of documents which is the

23 next one.

24      THE COURT:  That isn't exactly what she said.  She

25 said she didn't remember being kept up to speed or
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 1 anything.  She didn't say she didn't have any --

 2      MR. VELKEI:  She said she rarely had

 3 conversations.  She didn't remember any conversations.

 4 It was hard to get any information out of her on that

 5 subject anyway.

 6          What's the relevance of the destruction of

 7 documents, your Honor?  We need to understand -- we

 8 know that relevant documents were destroyed.  We used

 9 the example of "rack up the complaints," the term that

10 Ms. Rosen used.  That document has been destroyed.

11          So we know by definition that there are

12 relevant documents that Ms. Rosen destroyed.  We're

13 entitled to understand the extent to which there were

14 additional relevant documents.  What was destroyed?

15 The only person that's going to be able to speak to

16 this issue is Ms. Rosen.

17          And frankly, your Honor, we entitled,

18 particularly in light of the discriminatory

19 enforcement, to demonstrate that Ms. Rosen's actions

20 were either reckless or intentional.

21          I found it very disturbing -- I don't know

22 what the Court's reaction was -- that Blue Shield made

23 the same allegation about Ms. Rosen, that she destroyed

24 documents.  And in that declaration, she admitted

25 freely that -- I believe -- that the course of practice
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 1 was to destroy documents.

 2          Now, the Department made much of the fact that

 3 the decision went against Blue Shield and there was no

 4 further action taken, but I think the significant point

 5 was lost, which is this whole hearing and challenge

 6 occurred months before she destroyed the documents in

 7 this case.  So at that point at a minimum, Blue Shield

 8 would have put her on notice that she should take care

 9 to protect these communications.

10          Three months later, she does the same thing to

11 us.  So you know -- and, your Honor, I will remind this

12 Court because I was getting -- to use the term that's

13 been used in the last week or two -- browbeaten by the

14 other side about, "Drop this issue.  There are no

15 documents.  There are no communications with the CMA."

16          Ms. Rosen sat there through those colloquies,

17 never once said, "Oh, wait a minute.  Now I remember

18 having lots of communications."  So there is a level of

19 culpability here, your Honor, and we're entitled to at

20 least test those theories.

21          When this issue came up about destruction of

22 documents -- and I probably shouldn't even say this,

23 but I joke sometimes with my colleagues, had we stood

24 up and said, "You know what, your Honor?  We destroyed

25 a bunch of documents," I promise you that that side of
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 1 the table would go ballistic and then take all those

 2 words, put them in a transcript, and use them against

 3 Ms. Rosen.  Because destruction of documents is a bad

 4 thing.

 5          And this is not the first time we see it.

 6 You've seen it with Mr. Laucher.  We've seen it with

 7 Ms. Smith.

 8          But here we're dealing with a lawyer who was

 9 the only person having these communications, who had

10 already been charged with improperly destroying

11 documents months before she destroyed these, who sat

12 silently for 6 to 12 months while this whole issue was

13 playing out.  And I kept being told there were no such

14 documents, there were no such documents.  And only when

15 we found the documents did they suddenly disclose that

16 there had been a destruction.

17          And I do recall the Court's words several

18 times, "I think Ms. Rosen needs to answer questions on

19 this subject."

20          I understand the delicate nature of this, your

21 Honor.  This isn't a jury trial.  It isn't a situation

22 where the jury may take away some inference by having

23 one of the trial counsel on the stand.  This is a bench

24 trial.  I don't think the Court's going to have that

25 same view of things.  There's able counsel at the table
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 1 to protect her as well as this Court.  But these are

 2 pretty serious allegations, your Honor, and we're

 3 entitled to know the extent to which documents were

 4 destroyed, what was the content of those documents.

 5 And frankly, there's sufficient evidence in the record

 6 to suggest that that destruction was intentional.

 7          And we're entitled to test that because there

 8 has to be some explanation, your Honor, for why we

 9 continue to be singled out and treated differently from

10 every other health insurer out there.  And these things

11 that took us months to get to, almost a year to get to,

12 the information from the CMA, for the first time we're

13 starting to see a story of what may have been going on

14 behind the scenes that pushed the Department to act in

15 the arbitrary and capricious manner that they did.

16      MR. STRUMWASSER:  Does your Honor need to hear

17 from us?

18      THE COURT:  Not necessarily.  I just don't see

19 that putting Ms. Rosen on the stand, asking her any

20 questions gets us any further down the road on those

21 two issues.

22          We've kind of been ad nauseam about them, and

23 we have the CMA documents.  Some of them you've been

24 given; some of them you haven't.  And I just don't see

25 putting her on the stand and asking her any more about
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 1 it or any more about the destruction of the evidence.

 2 We have -- you've been given the computer.  You get to

 3 see what it is.

 4          I'm not saying somewhere down the line that

 5 something might pop up, but at this point, you've made

 6 your argument.  I don't see putting her on the stand

 7 makes any difference.

 8      MR. VELKEI:  Well -- and your Honor, I mean, on

 9 that point, I mean, and Mr. McDonald made the point, we

10 didn't get Ms. Rosen's computer, right?  We don't know

11 about additional communications with any other

12 providers.  We know about CMA.  We know about UC only

13 because we worked hard to get that information.

14          But the only person that knows who she was

15 communicating with about us to third parties is

16 Ms. Rosen.  And you know, had she not destroyed her

17 documents, I could understand the Court's position.

18 But having done that, we have no ability to test their

19 theory.

20          Mr. Strumwasser has repeatedly said, "What

21 prejudice can they show from the destruction of

22 documents?"  Case law is clear.  I don't have to figure

23 out what she destroyed to make an argument of

24 prejudice.  That's not my burden.  But we are entitled

25 to figure out the extent to which documents were
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 1 destroyed.

 2          Even in the declaration that was submitted,

 3 your Honor, it sounded to me like there was a backup.

 4 There's nothing in the declaration said there was no

 5 backup of her computer.  It may be expensive and hard

 6 to get to.  But even the basic questions like that, "Is

 7 there a backup?  Did you look into it?  When did you

 8 first learn that the documents were destroyed?"

 9      THE COURT:  I don't need her on the stand to find

10 out whether there was a backup.

11      MR. STRUMWASSER:  Thank you.  In fact, that

12 question was answered in the declaration by the IT

13 people.

14      THE COURT:  I believe it was disclosed by the IT

15 people.

16      MR. STRUMWASSER:  The one point that I think needs

17 to be repeated here is that the relevance that they're

18 talking about here all has to do with their argument

19 that they shouldn't have been sued or we should have

20 settled.  That is not relevance for APA purposes in an

21 enforcement proceeding.

22      MR. VELKEI:  Whether we shouldn't have been sued

23 is in fact relevant to our being sued.  Whether there's

24 merit to the allegations is relevant.

25          When a Department operates in a manner that
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 1 they ignore their own rules and do things however they

 2 want, their motivations in behaving that way are highly

 3 relevant.

 4          When we have -- and I noticed it was what

 5 Mr. Strumwasser didn't say.  The fact that there is a

 6 discriminatory enforcement defense allows us

 7 information on Ms. Rosen, allows us information on

 8 Commissioner Poizner.

 9          Now, the Court's going to make the decision

10 that the Court's going to make.  And we respect that,

11 but fundamentally, this constant refrain of, "This

12 isn't relevant" -- the Court has already established

13 that the communications with third parties are

14 relevant.

15          There may be -- you know, we have a dispute

16 about work product; I agree with that.  But the

17 fundamental notion that these communications are

18 relevant is undisputed at this point, certainly in the

19 Court's mind and ours.

20      THE COURT:  But they're not going to change any by

21 putting Ms. Rosen on the stand.

22      MR. VELKEI:  We may learn of additional

23 communications, your Honor.  We may understand.  Who

24 are we supposed to ask what "rack up the complaints"

25 means?  Now, they're going to ascribe a very mundane,



17256

 1 innocent explanation --

 2      THE COURT:  Fine, and you can argue that it's not.

 3 I don't need to hear from her about what she -- what do

 4 you think she's going to say?  No, I don't mean that.

 5          But the two things that I am concerned about

 6 are what I indicated on the record earlier, the

 7 undertakings and whether they've complied.  Their claim

 8 is they have.  I'd like to know if you have any

 9 evidence that they haven't.  And that's sort of in --

10 the ball's in your court.  Otherwise I'm going to

11 accept again that they have.

12      MR. STRUMWASSER:  Understood.

13      THE COURT:  And the other is the allegations of

14 fraud.  I'm -- you know, if I didn't get it the first

15 time, I'm happy to have Ms. Monk talk about it again.

16 Same thing, I'm satisfied that if she says -- that she

17 told them about it then and there's a document and it

18 was clear, that -- I'll accept that unless somebody

19 says or shows me otherwise.

20      MR. STRUMWASSER:  I don't think we have ever used

21 the word "fraud."  We've used the word

22 "misrepresentation," and those two are not identical.

23      THE COURT:  Well, depends on who you talk to.

24      MR. VELKEI:  We think they are.

25      MR. KENT:  Your Honor, from our perspective it's
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 1 an outrageous allegation, and they better put on some

 2 evidence or submit it.

 3      THE COURT:  If they don't put on evidence about

 4 it, then it's my job to dismiss that.  And I'm telling

 5 you that I'm willing to listen to Ms. Monk and what she

 6 said, regardless of whether it was a settlement

 7 conference.

 8          And I'm going to allow them to cross-examine

 9 her on it, and if they can show something else, then

10 it's in their ballpark again to show it.  I'm going to

11 accept Ms. Monk's testimony otherwise.  That that's

12 when it was discussed and that's what they told them.

13      MR. VELKEI:  Okay.

14      THE COURT:  So those are the two issues that I'm

15 willing -- I don't think that she needs to testify.

16      MR. VELKEI:  Your Honor, finally, then, on the

17 last category, which is the penalties, we don't have a

18 witness from the Department that can basically say,

19 "Here's why we did a million here.  Here's why we think

20 it should be a zillion for PacifiCare."  So that puts

21 us at a disadvantage.

22          We have the public information we have, but

23 frankly, that doesn't get us far enough in

24 understanding how -- you know, if the principle is to

25 consistently enforce the laws as to all licensed
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 1 entities, why in fact we are being singled out.  I

 2 assume they have some explanation, and we're entitled

 3 to have a Department witness that we can cross-examine.

 4      THE COURT:  I thought Mr. Cignarale said

 5 something, and you get to argue what his answer was.

 6      MR. KENT:  Well, the problem is that they're going

 7 to -- what we see happening and has happened when we've

 8 asked for information in the past about what the

 9 Department has done in other enforcement actions or in

10 other situations where there were alleged violations

11 comparable or in any situation, is they don't have the

12 information, that it's privileged or it's protected --

13 it's basically a black box.

14          The problem that that presents is, if the

15 law -- and it seems to be pretty clear -- requires that

16 whatever kind of penalty assessment is sought has to be

17 justified by some precedent or justified by some kind

18 of objective criteria.

19          And after over a year and a half of

20 litigation, we still -- you know, it's a little like

21 the definition of -- or some of the definitions that

22 the Department is pushing in this case about what

23 should go on an EOB or acknowledgement letters -- is we

24 are frustrated.  After over a year of litigation, we

25 still can't find any kind of written or any kind of
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 1 authoritative statement of these interpretations.

 2          It's the same with the issue of the penalties

 3 is if we were -- you know, if this was some kind of

 4 prosecution that I think any of us could think of is --

 5 there would be some criteria out there, and I'm afraid

 6 if we don't get a witness such as Ms. Rosen to talk

 7 about concretely what they have done in other cases, at

 8 the end of this proceeding, it's not going to be a

 9 matter of exercising discretion because discretion

10 requires some kind of guidelines.

11          It's going to be just basically put your

12 finger in the wind.

13      THE COURT:  We're going to get some testimony

14 about that.  I heard something about August.

15      MR. STRUMWASSER:  Mr. Cignarale --

16      THE COURT:  You can bring it up again in August.

17 I'm not precluding the possibility of that issue alone

18 coming back up in August.

19      MR. VELKEI:  Your Honor, can I make an ask of you

20 related to this penalty issue?  It really isn't

21 burdensome to the Department, but it would be helpful

22 to us.

23          The Blue Cross analysis, this electronic

24 database that was set up to do the analysis, there

25 really is nothing -- there is no other sort of
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 1 collective set of information that has all the claims

 2 such that we can see, well, another company, how many

 3 claims do they handle, right?  Everything else is done

 4 anecdotally or through just sampling.  And we've asked

 5 the Department to preserve a copy of that database.

 6 It's on Mr. Washington's computer.  They agreed to do

 7 that.  I would ask that you allow our expert to examine

 8 that.

 9      THE COURT:  Put it in writing.

10      MR. VELKEI:  Okay.  We will do so.  Thank you.

11      THE COURT:  And then I believe the motion and

12 opposition of the motion to quash the subpoenas of the

13 University of California I'm going to mark as 5538.

14          (Respondent's Exhibit 5538 marked for

15           identification)

16      MR. STRUMWASSER:  5538 is the which?

17      THE COURT:  Opposition, right?  Did I do that

18 right?  Yes.  993, I believe, is the other piece of

19 this one.

20      MR. VELKEI:  I think that's right.

21      MR. GEE:  And, your Honor, the UCs filed

22 objections as well.

23      THE COURT:  They have?  Do I have those?

24      MR. VELKEI:  They're attached, I believe, to our

25 papers.
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 1      THE COURT:  To yours?

 2      MR. VELKEI:  Yes.

 3      THE COURT:  Okay.  It's your motion to quash.

 4      MR. STRUMWASSER:  Yes.  I mean, i think that --

 5 well, let me begin with a quote out of their

 6 opposition.

 7          At Page 4, the respondent argues that these

 8 are relevant documents "because the CDI has repeatedly

 9 put the UC complaints at issue in these enforcement

10 proceedings."  And there follows a quotation from the

11 OSC on Page 8 in which CDI -- PLHIC quotes CDI as

12 alleging that, "Complaints submitted by the University

13 of California Health System on behalf of its many

14 hospitals and thousands of doctors informed the

15 Department that Respondent's inability to maintain

16 provider contract information including failing to load

17 contract fee schedules" --

18      THE COURT:  I think it says "correctly."

19      MR. STRUMWASSER:  "Correctly," thank you.

20 "Failing to load fee schedules."

21      THE COURT:  "Correct fee schedules."

22      MR. STRUMWASSER:  -- "fee schedules," thank you.

23 -- "failing to remove providers from their system" --

24 your Honor has it there.  I will now just paraphrase --

25 failing to correctly identify providers on the network
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 1 rosters and that all of these were causing severe

 2 errors in respondent's downstream claims processing.

 3          Now, the reason why I point this out is

 4 because the University of California brought these

 5 allegations to the Department.  We pled them.  We

 6 produced evidence on them.  And we have -- they had

 7 every opportunity to cross-examine and produce counter

 8 evidence.  I think that your Honor is going to find

 9 that these allegations in fact are sustained.

10 Alternatively, your Honor may decide that some of them

11 have not been, but that evidence is now in this record.

12          And the subpoena is not going to this.  What

13 the subpoena is going to is whether the Department

14 should have brought allegations that it has now proven

15 on the record.  That is not appropriate under the

16 Administrative Procedure Act.  I don't even know what

17 statute it is permissible under.

18          This is another case of litigating why we are

19 here -- and we now have the benefit of an additional

20 variation on a theme -- why we are still here.  And it

21 is just not proper.

22          These particular documents -- there may be

23 documents that they can get from UC having to do with

24 whether or not the violations occurred.  But these

25 particular documents that they are seeking to having do
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 1 with why the Department brought these allegations are

 2 simply irrelevant and improper.

 3      MR. VELKEI:  I think the -- I think the Department

 4 too narrowly construes what we're looking for.  I think

 5 we do agree you can't dispute it.  And our point in the

 6 lengthy quotation that Mr. Strumwasser read from was

 7 they put -- the CDI has put the UCs at issue.  They put

 8 them in the complaint.  They called two UC witnesses.

 9 Those communications go to our defenses.

10          And this Court has already ruled that we're

11 entitled to the information.  I went back to that same

12 hearing where the representation was made that all the

13 CMA communications had been produced.  And this Court

14 very clearly said, "You're entitled to the information,

15 communications between CDI and UC.  I want you to

16 produce it."

17          We didn't serve the subpoena until we learned

18 that Ms. Rosen has destroyed her documents.  When we

19 learned that, we served the subpoenas.  And now, lo and

20 behold, despite the Court's clear instructions on the

21 record, suddenly no information should be turned over

22 to us.  Well, on what basis?

23          The Department puts this at issue.  The Court

24 says we're entitled to it.  It goes to our defenses.

25 There's no question that UCs have been all over this
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 1 thing.  The announcement was made on the steps of UCSF

 2 when they came after us.  I mean, to suggest that we're

 3 not entitled to this information just is really

 4 disingenuous.

 5          And there hasn't been any effort -- I mean,

 6 the UCs, from what I understand, I may be incorrect

 7 about this, were prepared to produce documents.  But lo

 8 and behold, the Department comes in and says, "Oh, no,

 9 no, no."  They were ready.  In fact, Mr. Rosenberg, who

10 was the UC lawyer negotiating the contracts and the

11 point person with Ms. Rosen, produced documents.

12          So I don't know why we're wasting time on

13 this, your Honor.  You know, then we've got these

14 blanket privileges that are thrown up as another --

15      THE COURT:  You know what that means I have to do,

16 right?

17      MR. STRUMWASSER:  Not if you get the first

18 question right.  Look, we haven't raised those

19 in terrorem, as it were.  We're trying to maintain the

20 boundaries of the case.

21      THE COURT:  I'm trying to find the objections by

22 UC.  I'm sorry.

23      MR. VELKEI:  Right here, your Honor.  We have a

24 copy.

25      MS. ROSEN:  Exhibit B, their opposition to the
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 1 motion to quash.

 2      THE COURT:  I'm not sure I have that.

 3      MR. GEE:  Exhibit B to 5538.

 4      THE COURT:  Oh.  This is it?

 5      MR. VELKEI:  Yes.

 6      THE COURT:  Sorry.  Thank you.

 7      MR. KENT:  Your Honor, in a nutshell, they are --

 8 and we've had communications -- Ms. Walker has had

 9 communications with their lawyer.  They're -- depending

10 on what the Court does with this motion, they're

11 prepared to produce non-privileged documents --

12      THE COURT:  Okay.

13      MR. KENT:  -- subject to a confidentiality

14 agreement that we would negotiate with them.

15      MR. STRUMWASSER:  And your Honor --

16      THE COURT:  What do they considered privileged

17 documents?

18      MR. VELKEI:  I don't think the privilege was the

19 one what was -- I think the privilege was the CDI.

20      THE COURT:  It says he objects to the subpoena to

21 the extent these documents are covered by

22 attorney-client privilege, work product doctrine or

23 other privileges.

24      MR. KENT:  I don't want to put words in their

25 mouth, but my impression is they're talking about
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 1 internal communications where they had UC lawyers

 2 talking to UC clients, not this third party I think.

 3      MS. ROSEN:  Your Honor, I believe they're relying

 4 on the official information privilege as well, in

 5 addition to, there is a specific section of the

 6 Insurance Code -- I can look it up -- that is

 7 frequently used by health insurers and other insurers

 8 to submit documents to the Department as confidential.

 9      MR. VELKEI:  But the bottom line is they're

10 prepared to produce documents.  And the Department

11 stopped them from doing so by bringing this motion.

12 And you know, they've asserted privilege -- alleged

13 privilege and work product.

14          Your Honor, we went back and looked at the

15 privilege log the Department has provided us.  We

16 couldn't find anything related to UC on there.  So this

17 is again another belated attempt to keep information

18 from us.

19          And I just, at some level, don't understand

20 why they're making such a ruckus to keep this kind of

21 information from us unless there's something they don't

22 want us to see.  If I come back to the core or the

23 mission statement of the Department, "Open, equitable

24 regulatory process" -- why are they fighting so hard to

25 keep this from the public eye and from us in
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 1 particular?

 2          I mean, your Honor, if this is about a problem

 3 about wasting time, they have spent twice as much time

 4 examining witnesses than we have.  We've been much more

 5 efficient about our presentations.  And we intend to do

 6 so here.  These are the last few pieces of evidence

 7 that we need to move in the record before going to the

 8 expert witness phase.

 9      MR. STRUMWASSER:  Your Honor, with respect to the

10 Department's standing -- I believe it's 12921 of the

11 Insurance Code -- 12919?

12      MS. ROSEN:  -919.

13      MR. STRUMWASSER:  -- -919, it gives the Department

14 independent authority to assert official information

15 privilege for official information that's held by

16 others.

17          And with respect to relevance, your Honor

18 has -- when the came up in the context of the CMA, your

19 Honor said you didn't think that the CMA had standing

20 to assert relevance, that that was an issue the

21 Department would have to raise.  And that's what we're

22 doing here.

23      MR. VELKEI:  I find that --

24      THE COURT:  Let him finish now.  Let him finish.

25      MR. STRUMWASSER:  And so we pointed out the
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 1 deficiency in the subpoena and in the showing of good

 2 cause.  And that's not just a formalism.  It is a -- it

 3 goes to the heart of the question here because we don't

 4 have any indication what the relevance is of the

 5 documents in the subpoena.  But we do have it in the

 6 ancillary documents.

 7          If this subpoena were being offered because

 8 they think that one of the violations that's in

 9 evidence has mitigating evidence that hasn't been

10 produced, that would be one thing.  But the

11 documents -- first of all, to the extent the subpoena

12 is deficient, that is independent grounds to deny it.

13 But to the extent your Honor is going to consider the

14 external documents, then you have to ask, "Why is it

15 they are asking for this?"

16          And they are not asking for this in order to

17 disprove the truth of the allegations, to disprove --

18 no, they're not.

19      MR. VELKEI:  Of course we are.

20      THE COURT:  Shhh.

21      MR. STRUMWASSER:  They're not saying that we in

22 fact -- they're not asking -- saying, "We need these

23 documents to prove that we did timely pay a claim that

24 you're charging us with not paying timely."

25          They're saying they need this evidence because
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 1 they want to know why we are bringing these charges

 2 against them, not because the charges are false but

 3 because of ulterior reasons.  And it is that that

 4 renders these documents irrelevant.

 5          If they had a showing of relevance to the

 6 issues if this case, this would be a different motion.

 7 But the motion has been brought because of the way in

 8 which they're defending it.

 9          And your Honor has seen an excellent example

10 today of how your Honor's rulings on these questions

11 suddenly become law of the case to you.  Your Honor has

12 been told about 20 times today what you've previously

13 ruled.  And I haven't taken exception to each of those,

14 but I don't think that's the case.

15          If in fact your Honor has ruled that how we

16 got here and whether the Department should have brought

17 this case instead of some other case is relevant, then

18 that will be a news item to me.  But if the issue is

19 that they're entitled to documents that will tend to

20 disprove the violations, that's an entirely different

21 issue.

22      MR. KENT:  Your Honor --

23      MR. VELKEI:  Your Honor --

24      THE COURT:  All right.  One at a time, gentlemen.

25      MR. KENT:  I'm sorry.
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 1          We started this argument by Mr. Strumwasser

 2 quoting from our brief.  the quotation from the OSC

 3 ends, "Both organizations provided credible information

 4 to the Commissioner in support of their grievances,"

 5 referring to the UCs.

 6          This harkens back to the CMA "thousands of

 7 complaints" that turned into not a whole lot.  You

 8 know, talking about testing the alleged violations and

 9 the allegations, I don't know how closer you can get to

10 the heart of that.  And this is right out of the

11 operative pleading against us.

12          The notion that they -- that CDI can come in

13 here and ask on a blanket basis for the suppression of

14 documents from a third party seems a little bit much,

15 given where we are and what they've alleged.

16      MR. VELKEI:  Given the Court's ruling in April of

17 2010 that we're entitled to the information, the only

18 reason we didn't get it was because the Department

19 destroyed it.  Once we understood that that had

20 happened, we served these subpoenas.

21          And you know, the subpoenas address a number

22 of issues, all of which are relevant to key defenses.

23 We're entitled to test the allegations in this OSC.

24 That's encompassed within the subpoena.  So the only

25 thing that's stopping them from being produced at this
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 1 point is the Department.

 2          This issue about Official Information Act, I

 3 mean, we dealt with that summarily in the CMA context.

 4 I don't see how it would be any different here.

 5      THE COURT:  Well, they discuss, as I can tell,

 6 four requests; is that correct?

 7      MR. STRUMWASSER:  Yes.

 8      THE COURT:  I am definitely going to order the

 9 Request No. 4, that they've agreed that they will

10 produced non-privileged documents that they have been

11 able to locate after a reasonable search which

12 constitutes documents dated January 2006 to December

13 2007 that directly concern complaints made by Reagents

14 to CDI.  Says they're non-privileged, excluding rate

15 negotiations.  I think they're entitled to that.

16      MR. VELKEI:  Including the rate negotiation, your

17 Honor, or --

18      THE COURT:  No, they're excluding rate

19 negotiations.

20      MR. VELKEI:  I mean, on that point, I think it's

21 significant that there are communications with the

22 Department about UCs rates.

23          One of our points -- and Ms. Martin testified

24 to this -- they didn't have any complaints against

25 PacifiCare until they met with Ms. Rosen.  They then
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 1 filed the complaint literally a month -- in the midst

 2 of the intense contract negotiations that were going

 3 on.  And now we've got a recognition that there

 4 actually are communications with the Department,

 5 presumably with Ms. Rosen, related to rate

 6 negotiations?

 7          I mean, I appreciate that the Department --

 8      THE COURT:  Well, the only thing I can do with

 9 that is say that, if there are documents related to

10 that that they consider privileged, that they submit

11 them in camera.

12      MR. STRUMWASSER:  Is your Honor going to make a

13 finding about the rate negotiations?

14      THE COURT:  I doubt it, but I don't know what it

15 is until I look at it.

16      MR. STRUMWASSER:  What they're saying is, "We were

17 engaged in negotiations with PacifiCare, and we have a

18 long-term business relationship with them.  And we

19 don't want to turn over documents about our

20 negotiations about pricing and things."

21      MR. VELKEI:  Negotiations with the Department

22 Insurance?

23      MR. STRUMWASSER:  They have not --

24      MR. VELKEI:  Why would there --

25      MR. STRUMWASSER:  They --
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 1      THE COURT:  Gentlemen, one at a time.

 2      THE COURT:  Why would there be communications with

 3 the Department of Insurance about UC's rate negotiation

 4 with PacifiCare --

 5      THE COURT:  They specifically say for some reason

 6 "excluding rate negotiation."

 7      MR. VELKEI:  Right.  And the only reason that

 8 they'd be doing that is it goes to this selective

 9 enforcement, regulatory capture.  Why is this wealthy,

10 influential provider accessing the Department about

11 rate negotiations?

12      THE COURT:  Well, if there's something they're

13 excluding that you want me to look at, I'll look at it.

14 I'm inclined to not think that that's relevant.

15          But if they're willing to turnover

16 non-privileged documents from those dates, I think

17 you're entitled to them.  This is concerning -- they're

18 reflecting complaints made to the CDI.

19      MR. STRUMWASSER:  Let's just be clear here.  The

20 Department is an independent holder of the Official

21 Information privilege.

22      THE COURT:  If you want me to look at them in

23 camera, then I can look at them in camera.

24          It does say "California Department of Managed

25 Health" -- they don't have to turn that over.
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 1      MR. GEE:  And your Honor, Request 4 also includes

 2 complaints regarding United.

 3      THE COURT:  I saw that.  To the extent they

 4 confused the two, it might be relevant.  If they are

 5 careful, like the ones I did see -- I mean, I know

 6 there's testimony that they weren't careful about it,

 7 but there are documents where they clearly are.  So I'm

 8 willing to look at those as well.

 9      MR. VELKEI:  Thank you, your Honor.  We would ask

10 that the Court order the UCs to produce to the Court in

11 camera at a minimum documentation and communications

12 with the CDI-related rate negotiations, at least during

13 the key period of 2006 to 2008.  If it's subsequent --

14      THE COURT:  If they involved complaints,

15 specifically about complaints.  Right?  So if they

16 involved complaints, I think they should show them to

17 us, let's see what it is.

18          I'm also willing to look at documents that CDI

19 gave to them that they're willing to show over

20 non-privileged documents.  If you believe they might be

21 privileged, then I'll look at them in camera.

22      MR. VELKEI:  So this would be Request No. 3, your

23 Honor?

24      THE COURT:  That's 3.

25      MR. VELKEI:  Okay.
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 1      THE COURT:  "Any documents" is too broad, for

 2 Request No. 2.

 3      MR. VELKEI:  Okay.  On Request No. 3, your Honor,

 4 we're just focused on communications by the CDI with

 5 UC.  And I notice again that they're making this

 6 distinction excluding -- that they're willing to

 7 produce those documents except for communications

 8 related to rate negotiations.

 9      THE COURT:  I'm willing to look at that.  I don't

10 know what it is, so I can't really say ahead of time.

11          I don't understand the difference between --

12 okay.

13          So the second one is from CDI to PacifiCare?

14 And the 2 is from them to CDI?  How is that different

15 than 4?  I'm only interested in complaints not just any

16 documents they sent.  It's just not --

17      MR. STRUMWASSER:  How --

18      THE COURT:  It's to broad.

19      MR. STRUMWASSER:  How could communications from

20 CDI be relevant?

21      MR. KENT:  Because if there's another "rack up the

22 violations" and we don't get to see it and it's not

23 part of this record, then there's been quite a

24 disservice.

25      MR. STRUMWASSER:  That's the question for your
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 1 Honor.

 2      THE COURT:  Okay.  Well, I get to look at it.

 3      MR. GEE:  Your Honor, as I read Request No. 4,

 4 that requires the production of internal UC documents

 5 as long as they relate to complaints, not necessarily

 6 complaints that --

 7      THE COURT:  As long as they're not privileged,

 8 I'll look at them because you want me to look at all of

 9 them.  Right?

10          So then I don't have a problem with --

11      MR. VELKEI:  We've got Request No. 1.

12      THE COURT:  It seems like it's all a little broad,

13 right?

14      MR. VELKEI:  I think the purpose of 1, 2 and 3,

15 your Honor, is to capture any communications between UC

16 and CDI related to PacifiCare/United during the

17 relevant time period.

18      THE COURT:  So I will look at those.  Anything

19 that's specifically about United and is clearly

20 separate, I don't want --

21      MR. STRUMWASSER:  You don't need it?

22      THE COURT:  I don't need it.  If you want me to

23 look at them, I'll look at them.

24      MR. KENT:  The issue is we don't know whether it's

25 like CMA that has not only conflated the two but went
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 1 back -- in the exhibit we looked at, that chart this

 2 morning, where they went back two years before the

 3 merger and conflated them.

 4      THE COURT:  But then on specific documents, you

 5 can tell that they're not conflating.  So I'm willing

 6 to look at them I guess.

 7      MR. STRUMWASSER:  What possible relevance could

 8 there be to a document that doesn't say PacifiCare on

 9 it, even for their crazy theories about prosecutorial

10 discretion?

11      MR. VELKEI:  There's lots of reasons because if

12 they're using this enforcement action to get at United,

13 you seem to make no distinction between them.  That's

14 information we're entitled to.

15          If, you know, there are issues related to

16 United --

17      THE COURT:  All right.  I'm done.  If it says

18 "PacifiCare" and "United" or "PacifiCare/United" or

19 anything like that, they need to turn it over.

20          If it says "United" separately, you need to

21 look at it and make sure that it's really about United.

22 You have to do a privilege log again.  And those are

23 irrelevant just like before.  And I'll look at them

24 again to make sure that that's correct.

25      MR. GEE:  Your Honor, would you like us to
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 1 categorize them the way we did for your Honor before?

 2      THE COURT:  I think it's best that you do it the

 3 same way we did it before, the only way I can figure it

 4 out.

 5      MR. VELKEI:  It might make sense this time, your

 6 Honor, just to reduce the burden on you.  I know there

 7 was a bunch of stuff that was turned over to us as

 8 non-privileged.  If there's no issue, give us that

 9 stuff and really just present to the Court --

10      THE COURT:  If they're claiming that there is a

11 privilege that they have, I've got to honor that.

12          So if you find things that you don't feel are

13 privileged that you think should be turned over, just

14 turn them over.  Don't make them go through me.

15      MR. GEE:  That was my question.  When UC

16 produce -- we'll follow a similar process, where when

17 UC would produce to us, we will forward on to your

18 Honor.  But before we forward on to your Honor, we will

19 do a review.  And if there are things your Honor

20 doesn't need to look at, we will just produce it to

21 PacifiCare directly.

22      THE COURT:  Give it to them.  Yes.

23      MR. VELKEI:  Your Honor, given sort of the

24 lateness of where we are in the proceeding, could we

25 just talk about timing for making all of this happen?
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 1      THE COURT:  It's such a problem because -- you

 2 know, outside of good cause, I really want to be done

 3 by the 17th or 18th.  But I can see somebody needs to

 4 talk to UC and find out what their timing is.

 5          They may be ready.  They may have actually

 6 done this already.  I don't know.  They may not.

 7      MR. KENT:  I think the word we got is they had

 8 pulled together the documents or they were close -- or

 9 they had pulled together many of them.  They said that

10 they had about 600 pages but that they had stopped when

11 there was a motion filed for whatever reason.

12      THE COURT:  How about we find out the status by

13 Monday?  You can tell me if -- what they say about how

14 long it's going take, and then -- I know it's a lot of

15 work for you, too.  So maybe you can tell me how long

16 you think that's going to take, and we can come up with

17 some kind of agreement.

18      MR. GEE:  Sure.

19      THE COURT:  And I'll do the same thing.  And you

20 can writ me, whatever.

21          How are we with the schedule?

22          Oh, are we done with this?

23      MR. GEE:  Just so there's no misunderstanding, we

24 are allowed to share with UCs the transcript from

25 today's proceeding?
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 1      THE COURT:  Certainly.

 2          Is that all right with you?

 3      MR. VELKEI:  Yes.

 4      MR. STRUMWASSER:  Your Honor --

 5          Go ahead.  You want to finish, Ron?

 6      THE COURT:  He was going do something with the --

 7      MR. KENT:  We have Jean Diaz scheduled for Monday.

 8      THE COURT:  Do you need here?  Yes because we were

 9 going to get her document?

10      MR. KENT:  What Mr. Strumwasser and I discussed

11 off the record yesterday, I believe, my understanding

12 is there is -- she has a document that is a collection

13 of notes that she took over time that I asked her some

14 questions about on direct.

15          Mr. Strumwasser wanted the whole book, and we

16 produced that.  The reason that she would come back was

17 solely for the purposes of being questioned about other

18 pages in the book.

19          I suggested to Mr. Strumwasser if he can

20 identify the pages, we'll take a look at it, and maybe

21 we'll be able to agree to the admission of those

22 particular pages or figure out some way.

23      THE COURT:  Okay.

24      MR. KENT:  Given the timing, though, to make that

25 happen, we probably couldn't get it done by Monday.
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 1 But we've confirmed with Ms. Diaz -- she's available on

 2 Wednesday so that, if she needs to testify, we can

 3 produce both and then Ms. Way, if CDI wants Ms. Way and

 4 get both witnesses done on Wednesday.

 5      THE COURT:  Does that work for you?

 6      MR. STRUMWASSER:  Yes.  And I told Mr. Kent that I

 7 thought we would be able to do both of them on

 8 Wednesday, then --

 9      THE COURT:  So we're not going do Diaz on Monday

10 then, so maybe do her on Wednesday.

11          Then that leaves that day.  You don't want a

12 hearing that day?

13      MR. STRUMWASSER:  Since it's the end of the

14 weekend, I think we're probably better off just staying

15 in L.A. an extra day.

16          So I think where we now are is we have

17 Mr. Lippincott by video on Tuesday.

18      THE COURT:  Do we have that set up?

19      MR. McDONALD:  I think -- in fact, I was sending

20 an e-mail just to confirm that.

21      THE COURT:  Did you talk to them?

22      MR. McDONALD:  I did talk with Helen.  And I think

23 we do have the room for Tuesday.  It was the issue of

24 fining an appropriate facility in Minnesota.  And I

25 think that's in the works.  I was going to find out if
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 1 somebody had called Helen and confirmed the connection.

 2      THE COURT:  Now, there was a problem with the

 3 video on Wednesday, right?

 4      MS. ROSEN:  Right.  It's not available between

 5 11:00 and 1:00.

 6      THE COURT:  Okay.  So we'll take a lunch between

 7 11:00 and 1:00.  And you confirmed with her?

 8      MS. ROSEN:  I did, yes.  There's an OAH YD on --

 9      MR. STRUMWASSER:  I think she means the rest of

10 the day.

11      MS. ROSEN:  Oh, the rest of the day, yes, I

12 actually asked her to hold it.  But I can go back and

13 reserve it.

14      THE COURT:  Okay.  Just make sure.  I think she

15 did say to me she thought she was going to hear back

16 from you.

17      MS. ROSEN:  Right, because I wanted to wait and

18 find out if this was actually going to happen.

19      THE COURT:  Okay.

20      MR. STRUMWASSER:  And this Thursday, we have

21 Vavra.

22      THE COURT:  And Friday's not furlough day.  If you

23 want to -- Ms. Vavra go over or something like that.

24      MR. VELKEI:  We were told an hour, so...

25      MR. STRUMWASSER:  I don't remember that, but --
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 1      MR. VELKEI:  Of course you don't remember it.

 2      THE COURT:  There's nothing the 7th; is that

 3 correct?

 4      MR. KENT:  I'm sorry?

 5      THE COURT:  Nothing on the 7th?

 6      MR. KENT:  Right, as of now.  There were a lot of

 7 things in play because of the motions that were heard

 8 earlier.

 9      MR. STRUMWASSER:  I think we're planning on

10 Mr. McMahon on the 8th and the second half of the 9th

11 if we absolutely need him.  But you're going to --

12      THE COURT:  It's got to be a day and good cause.

13      MR. STRUMWASSER:  Good cause, understood.  But we

14 have him on the 8th, last I heard.  We have Watson on

15 the 9th in the morning for direct and the 10th for

16 cross.

17      MR. VELKEI:  Mr. McMahon may need to do this by

18 videotape.  We had talked about that initially.  It

19 just depended on his schedule.

20      THE COURT:  From where?

21      MR. VELKEI:  Same thing as Mr. Lippincott.

22      THE COURT:  There's documents.  That's not going

23 to work.  We were kind of --

24      MR. VELKEI:  I had understood that there was not

25 that issue, that you understood that, if someone needed
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 1 to appear by video, that that was --

 2      THE COURT:  Right.  But then nobody apparently

 3 wants to go back there.

 4      MR. VELKEI:  There have been a number of witnesses

 5 that have just been determined by the Department that

 6 are not coming up here.

 7      MR. STRUMWASSER:  No.

 8      MR. VELKEI:  Mr. McMahon has been here for two

 9 days.

10      THE COURT:  But we've had people there.  That was

11 the whole issue.

12      MR. VELKEI:  But we can have -- there's flights to

13 Minneapolis.  There's direct flights from San

14 Francisco.

15      MR. STRUMWASSER:  Typically, we have only had

16 people testify by video either if they're unaligned or

17 if there's a physical problem for them or if --

18      MR. VELKEI:  Or their afraid of flying or all the

19 other things you can come up with.

20      THE COURT:  I would like Mr. McMahon to be here by

21 the 8th if he can.  If he can't let's try to work it

22 out.  And Watson in afternoon of the 10th?

23      MR. STRUMWASSER:  I think morning 9, morning 10

24 for Watson.

25      THE COURT:  Morning on Watson on both of those?
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 1      MR. KENT:  I think that's correct.

 2      MR. STRUMWASSER:  That's how we -- I'm good with

 3 going afternoon on the 9th if we need -- for Watson if

 4 you want the do any spillover on the 9th.

 5          Anyway, Watson will be flexible on the 9th.

 6 On the 10 we'd like to let her testify and get out of

 7 town.

 8      MR. GEE:  She's available all day on the 9th.  We

 9 had scheduled it that way in anticipation of

10 Mr. McMahon spilling over and PacifiCare's counsel

11 needing additional time to prepare for cross.

12      THE COURT:  Okay.  We still have Ms. Monk.

13      MR. KENT:  Right.  I was assuming we'd do Ms. Monk

14 the following week.

15      THE COURT:  Then Mr. Wichmann.  That's it, right?

16      MR. KENT:  Off the top of my head.

17      MR. STRUMWASSER:  I think that's it.

18      MR. VELKEI:  The undertakings witness, so could we

19 get a representation --

20      THE COURT:  Yes.

21      MR. VELKEI:  Get that done by next week identify a

22 witness for us?

23      THE COURT:  By Monday?  Can you let me know?

24      MR. STRUMWASSER:  I'm sorry.  I just didn't hear.

25      THE COURT:  The undertakings, if there's somebody
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 1 who --

 2      MR. STRUMWASSER:  We'll try because tomorrow is a

 3 furlough day and --

 4      THE COURT:  Right, right.  Well, do the best you

 5 can.  So we're not meeting Monday.

 6      MR. STRUMWASSER:  I misspoke.  Our guys don't get

 7 furloughed.

 8      THE COURT:  We're not meeting on the 28th, but we

 9 are going to be here on the 1st.

10      MR. KENT:  Yes.

11      THE COURT:  Mr. Lippincott.

12          And you should get a fax number just in case

13 we need to get something --

14      MR. VELKEI:  We may have actually -- we may have

15 somebody there that can e-mail, print it out -- just to

16 make it a little easier on folks.

17      THE COURT:  And you'll double-check the

18 availability to make sure.

19          All right.  See you Tuesday the 1st by video.

20      MR. KENT:  Thank you, your Honor.

21      MR. STRUMWASSER:  Thank you, your Honor.

22      MR. GEE:  Thank you, your Honor.

23          (Whereupon, the proceedings recessed

24           at 3:22 o'clock p.m.)

25
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 1 Tuesday, March 1, 2011               9:08 o'clock a.m.

 2                         ---o0o---

 3                   P R O C E E D I N G S

 4          (Respondent's Exhibit 5539 marked for

 5           identification)

 6      THE COURT:  This is on the record before the

 7 Insurance Commissioner of the State of California in

 8 the matter of PacifiCare Life and Health Insurance

 9 Company.  This is OAH Case No. 2009061395, Agency

10 No. UPA 2007-00004.

11          Today's date is March 1st, 2011.  Counsel are

12 present.  We don't have a respondent today?

13      MR. KENT:  We don't.

14      THE COURT:  And Mr. Lippincott is on the stand.

15          You've been previously sworn in this matter,

16 Mr. Lippincott, so you're still under oath.

17                   JOHN ROSS LIPPINCOTT,

18          called as a witness by the Respondent,

19          having been previously duly sworn,

20          was examined and testified further as

21          hereinafter set forth:

22      THE COURT:  If you could just state your name

23 again for the record.

24      THE WITNESS:  John Ross Lippincott.

25      THE COURT:  Go ahead.
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 1      MR. McDONALD:  Thank you, your Honor.

 2      THE COURT:  And we've marked for the record as

 3 5539 an "EPDE December 2005 to February 2008."

 4      MR. McDONALD:  Thank you, your Honor.

 5           REDIRECT EXAMINATION BY MR. McDONALD

 6      MR. McDONALD:  Q.  Mr. Lippincott, do you have the

 7 timeline that's been -- do you have in front of you the

 8 timeline that's been marked Exhibit 5539?

 9      A.  Yes, I do.

10      Q.  Okay.  Now, you were asked a series of

11 questions during the course of your cross-examination

12 about events that occurred before, during, and after

13 the implementation of EPDE, the EPDE process.  Do you

14 recall that?

15      MR. STRUMWASSER:  Excuse me.  We're not getting

16 the feed.

17          (Recess taken)

18      THE COURT:  Go back on the record.

19          All right.  Go ahead.

20      MR. McDONALD:  Thank you, your Honor.

21      Q.  Now, Mr. Lippincott, you have Exhibit 5539 in

22 front of you, right?

23      A.  I do.

24      Q.  Okay.  Now I'm going to ask you questions

25 about some documents you were questioned about on
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 1 cross-examination, like -- what I'd like to do is use

 2 this timeline to place those documents and issues in

 3 time.

 4          So in order to set that up, can you please

 5 briefly walk us through what this timeline reflects,

 6 starting at the left?

 7      A.  Sure.  So the first date we have here is the

 8 December 22nd, 2005 date, where the merger closes and

 9 we begin our EPDE planning.

10          Then we had a period there, leading up to June

11 23rd, where we did the demographic reconciliation and

12 loading of the California data into NDB and then the

13 build and test of the EPDE process in preparation for

14 the June 23rd CTN transition and the start of the EPDE

15 process.

16          We did note on here -- we saw an exhibit that

17 referenced 20,000 providers that were accidentally

18 termed July 31st.  Those were corrected in two days and

19 had no associated claim issues.

20          In March of 2007, then, the process was

21 enhanced to include the fee schedule crosswalk and --

22 which also supported the contract, the automated tying

23 of contracts for providers in RIMS.

24          In April of '07, we deployed another

25 enhancement to the autoload program to load the EPO and
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 1 ENG contract lines.  And we added a couple of other

 2 enhancements that were deployed with the April 23rd

 3 fix.  We then, in June of -- June 20th of 2007, we

 4 expanded the EPDE war room in preparation for inclusion

 5 of the non-California states.

 6          And in July of '07, we also saw an exhibit

 7 that appeared to reflect a temporary spike in returned

 8 check volume.  Then in late July of '07 we started

 9 receiving data across the autoload process in

10 preparation for doing some repricing of claims from the

11 RIMS platform.

12          In September -- September 14th of '07, we had

13 a mass maintenance process that was executed for

14 Oregon.  And that was also in preparation for start of

15 non-California EPDE, which then actually culminated on

16 October 1st with Oregon EPDE beginning.

17          Then the last item reflected here is February

18 6th of 2008, when we -- we saw an exhibit on a -- a

19 reconciliation report, an error report that was titled

20 the "'PM Fatal Load' Report."  And there was some

21 discussion on whether -- what the contents of that

22 report reflected and whether that report was being

23 worked.

24      Q.  So let's go back in time starting at the left

25 and, in particular, the planning, the loading of
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 1 demographics, and building and testing phase.  Can you

 2 describe your assessment of the adequacy of the tasks

 3 that were performed during that early phase as

 4 reflected on this timeline?

 5      A.  Sure.  You know, we had a certainly a busy

 6 period here, preparing for 6/23.  But you know, it

 7 was -- this was -- our standard EPDE development

 8 timeline was six months from, you know, planning

 9 through deployment.  And this fit right within our

10 six-month time frame here.

11          And I felt that we had, you know, sufficient

12 time for our planning, building, testing efforts in

13 advance of deployment of the functionality on June

14 23rd.

15      Q.  Okay.  Now, during cross-examination you were

16 asked some questions about a document that was marked

17 as Exhibit 921.  Do you have Exhibit 921 in front of

18 you?

19      A.  Yes, I do.

20      Q.  And in particular, you were asked questions

21 relating to the third paragraph from the top of that

22 exhibit which -- my recollection was the genesis of

23 this e-mail was uncertain, but you were asked questions

24 about the phrase -- the phrasing there about the

25 "...need to take a more holistic approach to the
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 1 'automated data exchange process' (of which EPDE is

 2 just one component) on future integrations,

 3 specifically testing, pushing farther upstream and

 4 downstream with our test plans."  Do you see that?

 5      A.  Yes, I do.

 6      Q.  Okay.  Now, can you identify where -- if this

 7 statement were to be applied to the PacifiCare

 8 integration, the EPDE process as employed in the

 9 PacifiCare integration, where such farther upstream or

10 downstream testing would have been done?

11      A.  Not with respect to the California EPDE

12 deployment.  This was really a -- you know, when I

13 think about -- if I just take the context of the words

14 here, you know, there was a period here where we were

15 looking to further expand and integrate testing

16 environments across the enterprise within UnitedHealth

17 Group and looking to take advantage of that expanded

18 access to integrated test environments.

19          Again, as it's noted here, "future

20 integrations" -- we certainly would want to be aware of

21 those expansion and integration test availability plans

22 and take advantage of that.

23          But for the testing that we performed for the

24 California EPDE, no, I felt like we had sufficient

25 testing and sufficient time for that testing prior to
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 1 the June 23rd, of '06 deployment.

 2      Q.  Okay.  Now, regardless of the genesis of that

 3 text, you know, in light of the record uncertainty of

 4 where it came from, but knowing what you know now about

 5 EPDE implementation issues in California, are you aware

 6 of any farther -- any testing further upstream or

 7 downstream that would have avoided any of those issues?

 8      A.  No, I'm not.

 9      Q.  To your knowledge, was there any testing

10 considered prior to the implementation of EPDE that was

11 not pursued due to budget constrains?

12      A.  No.  We were not limited in our testing by any

13 budget constraints whatsoever.

14      Q.  Similarly, are you aware of any testing that

15 was not pursued due to time constraints?

16      A.  No.  We had sufficient time to perform the

17 testing that we -- that was required in this case.

18      Q.  Okay.  So now let's move on the timeline,

19 looking again to Exhibit 5539, let's move into the MCE

20 period.  So that starts June 23rd, 2006 and goes into

21 the mid-2007.  Do you see that?

22      A.  Yes.

23      Q.  Okay.  Now, during 2007, what was going on

24 with EPDE?  What developments ensued?

25      A.  Well, 2007 was a very busy period.  A lot of
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 1 that is reflected here on the timeline.  But at this

 2 point, you know, on the heels of deploying the fee

 3 schedule crosswalk functionality in March, we're now

 4 gearing up for the non-California states to be added to

 5 the EPDE process.

 6          We are also beginning to consider and plan for

 7 adding new platforms to the automated data maintenance

 8 process, ILIAD and NICE platforms specifically, also

 9 adding in support for other product lines, the HMO

10 specifically, at this time.

11          So we're bringing a lot of new folks into the

12 process or that will be exposed to the process here.

13 All the network management folks from the

14 non-California states are now, you know, becoming

15 involved in the process and the planning for the

16 explanation of EPDE so lots of new faces, lots of new

17 processes that we're planning during this time frame.

18      Q.  Looking at Exhibit 5539, do you see in late

19 July 2007 there's a reference to "Repricing Data

20 starts" was adding a repricing functionality and

21 additional expansion that was going on?

22      MR. STRUMWASSER:  I'm sorry.  What are we

23 referring to here?  Oh, July 2007.  Okay.

24      MR. McDONALD:  Q.  You can answer.

25      A.  Yes.  So in July of '07 we actually started
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 1 accepting data from two new IPAs.  That's how we

 2 tracked the data in NDB and flagged it to be sent to

 3 RIMS, demographic information and contract-related

 4 information that would support repricing of claims for

 5 certain providers out of the RIMS platform.  So that's

 6 what that's referring to there.

 7      MR. McDONALD:  Q.  Okay.  So am I correct to

 8 understand, during 2007, the plan was to expand EPDE

 9 geographically; is that right?

10      A.  Absolutely, yes, to include all of the

11 non-California states.

12      Q.  Likewise, operationally, you mentioned

13 additional platforms and product lines, it was going to

14 be expanded?

15      A.  Correct.

16      Q.  And you also had the addition of new personnel

17 who previously had not worked with some of these EPDE

18 functions; is that right?

19      A.  Yes, that's right.

20      Q.  Now, in light of those changes that were

21 anticipated and being developed, what effect did that

22 have on the focus that your team brought to processes

23 and training?

24      A.  So we absolutely had a significant increase in

25 the number of individuals from different areas of the



17300

 1 organization, operations and I think network management

 2 being a great example.  So, you know, we had enhanced

 3 processes that we were planning and preparing for

 4 deployment.

 5          We also had -- we developed at this time

 6 training classes for the network management folks that

 7 were new to the EPDE process to educate them about the

 8 process that would now be supporting the data

 9 maintenance of the providers from their states.

10      Q.  Okay.  Do you have Exhibit 602 in front of

11 you?

12      A.  Yes.

13      Q.  If you could turn to Slide 5 of Exhibit 602.

14      A.  Okay.

15      Q.  Does this slide reflect the training that you

16 just testified about?

17      A.  Yes.  Yeah, specifically the second bullet

18 there, "New Training program" implemented for

19 PacifiCare staff with four training programs offered on

20 the dates reflected here.  Yes, this is the new

21 training.

22      Q.  Okay.  And in addition to training, referring

23 back to Exhibit 5539, the entry for June 20th, 2007,

24 the expansion of the war room, what did that involve?

25 Was there open forum involved in that?
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 1      A.  That was -- so we had our ongoing war room for

 2 California issues.  In June, we expanded the scope of

 3 that weekly meeting to -- and opened it up to

 4 representatives from the non-California states as well

 5 that were going to be starting to be serviced by the

 6 autoload process for maintenance of data on providers

 7 from their state so that they could sit in on the -- on

 8 those war rooms and, you know, use it, as it was also

 9 utilized as an educational forum to discuss -- as an

10 opportunity to learn more about the process in addition

11 to continuing to be a forum for bringing any questions

12 or anomalies that may have required some additional

13 research or follow-up.

14          So that's what we're referring to here is

15 expansion of that meeting, that weekly meeting the June

16 time frame.

17      Q.  Okay.  And were there, in addition to this

18 effort at training and having vehicles for

19 communicating with newly affected personnel, was there

20 additional work performed in the nature of, for

21 example, data reconciliation reports that were

22 implemented -- that was implemented during this time

23 period?

24      A.  Yes.  We did expand the scope of the data

25 reconciliation and some of the controls and quality
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 1 reports that we had -- that existed, again, in

 2 preparation for this increase in complexity and

 3 additional processes.

 4      Q.  With respect to, I think you just mentioned,

 5 quality reports, again, in Exhibit 602, Slide 3, does

 6 that reflect one of the enhancements resulting from the

 7 expansion of EPDE?

 8      A.  Yes, that would be -- this is an example of

 9 some of the additional incremental metrics that we had

10 developed and deployed in preparation for the expansion

11 of the process.

12      Q.  Okay.  Now, you were presented with a series

13 of documents that purported to identify some EPDE

14 issues that arose principally in 2007.  Do you have a

15 view as to whether those documents reflect that EPDE

16 did not perform properly for California in 2006 and

17 2007?

18      A.  No.  Those -- I mean, I think we've --

19 overall, the process worked in a vast majority of the

20 cases as designed and intended.  And, you know, it was

21 a -- was a successful deployment of the maintenance

22 process.

23      Q.  Okay.  Let's look at one in particular.  Do

24 you have Exhibit 970 in front of you?  You were asked

25 some questions by Mr. Strumwasser about this.
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 1      A.  Yes, I do.

 2      Q.  And this was an e-mail exchange that included

 3 e-mails between you and Sue Mimick; is that right?

 4      A.  Yes, that's correct.

 5      Q.  This is August of 2007, so this is right in

 6 the time period that you were just talking about in

 7 terms of planning and then developing the expansion of

 8 EPDE, right?

 9      A.  Yes, that's correct.

10      Q.  Okay.  Now, turning to the second -- well, can

11 you describe generally what Ms. Mimick's role was in

12 connection with that expansion?

13      A.  Sure.  So she was the -- she was my director

14 of integrations.  And she would have been coordinating

15 the identification and development of, you know, any

16 new -- new reports or the -- you know, coordinating the

17 expansion of the process to the non-California states

18 as far as ensuring we had the right folks a part of the

19 planning process for deployment to the other states, et

20 cetera.

21      Q.  Okay.  And I believe you testified when you

22 were here earlier that she joined your team in -- was

23 it December of 2006; is that right?

24      A.  Correct.

25      Q.  Okay.  Now, turning to the second page of
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 1 Exhibit 970, about a third of the way down, the last

 2 paragraph before her address signature, do you see

 3 that?  The sentence starts out, "As we've gotten under

 4 the covers"?

 5      A.  Yes.

 6      Q.  Do you recall being asked by Mr. Strumwasser

 7 about Ms. Mimick's statement to the effect that "I'm

 8 personally amazed E2E works in California at all"?

 9      A.  Yes.

10      Q.  What did you understand Ms. Mimick to be

11 saying there?

12      A.  Well, this -- again, this is a period of

13 high -- a high level of change and a high level of

14 planning for the expansion of the process.  So we've

15 got a bunch of new people involved in the process.

16 We've got a bunch of new platforms, products, and

17 states that we were beginning to plan to deploy and

18 expand the process to.  And then we've got new

19 reconciliation reports and quality metrics that we're

20 attempting to roll out in support of this expanded

21 process.

22          So Ms. Mimick here is in charge.  And she's

23 the one responsible for coordinating this activity.

24 And I believe she's frustrated here about the level of

25 -- the level of change that's going on and needing to
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 1 -- trying to keep all this moving forward.

 2          This is, I believe the time period here,

 3 August of '07.  So at this time, we're gearing up for,

 4 again, the expansion of the process into the other

 5 states.  So she's -- she's feeling like she's got a lot

 6 that she's trying to coordinate around preparation for

 7 this expansion and this is reacting and kind of venting

 8 her frustration with ensuring everything's tracking

 9 towards our timeline.

10      Q.  Okay.  And to your understanding, does that

11 seem consistent with, when you move from a process

12 where a small number of people deal with a discrete

13 amount of business and then subject to a process of

14 then expanding broadly?

15      A.  Yeah, I think it's -- you know, again, she --

16 there was a lot of activity at this time period.  And

17 she was attempting to coordinate that.  And I was her

18 supervisor, and she's sharing with me her concerns in

19 preparation for this deployment expansion.

20      Q.  Did you understand Ms. Mimick to be saying

21 that EPDE did not function in California?

22      A.  No, not at all.  I think she's -- we knew that

23 the process worked very well in California.  I think

24 she's, again, referencing the fact that there is -- you

25 know, with the -- the level of, you know -- the level
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 1 of planning and maintenance and communication around

 2 the activity that's occurring here in late 2007 is

 3 really what she's referencing in this case.

 4      Q.  Okay.  Now, in the course of your

 5 cross-examination by Mr. Strumwasser, you were asked

 6 questions about some discrete issues that arose

 7 relating to EPDE.

 8          So let's address some of those.  The first one

 9 I'd like to deal with is the returned check issue.  And

10 if you have Exhibit 604 in front of you --

11      A.  Yes, I do.

12      Q.  And just maybe, briefly, can you explain what

13 the returned check issue -- what's it about?

14      A.  So these would have been situations where the

15 check would have been sent to an incorrect billing

16 address for the provider and would have, as a result,

17 been returned -- returned to us.

18      Q.  Okay.  And based on your experience, do

19 insurers -- are they ever able to avoid having some

20 amount of returned check issues?

21      A.  Returned checks are a part of ongoing

22 operations with any organization.  There can certainly

23 be attempts made to reduce the number to the extent

24 possible, but because of the fact that we're dependant

25 on providers giving us timely updates of their billing
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 1 information, that doesn't always happen in a timely

 2 fashion where we can receive -- where they either

 3 overlook sending us the update, or we've had examples

 4 where we've found that providers would actually update

 5 us with a new billing address, but then they would have

 6 had some preprinted claim forms with their old billing

 7 address on the claim form.  And they would continue to

 8 use that claim form in submitting their claims to us.

 9          So we -- the information is only as good as

10 the providers can give us.

11      Q.  Okay.  Now, and in particular, maybe turning

12 to Page 3 of Exhibit 604.  Do you see, this seems to

13 identify categories of reasons that there were returned

14 checks for the period of time that was being analyzed;

15 is that what this reflects?

16      A.  That's correct.

17      Q.  Do you see the single largest category is

18 "Incorrect Data in RIMS"?

19      A.  Yes.

20      Q.  Okay.  Now turning to the next page, Page 4,

21 what do you understand that to consist of?  Is that an

22 EPDE issue?

23      A.  No.  The -- according to the definition here

24 on Page 4 at the top, "Incorrect Data in RIMS" was data

25 entry errors and -- or examples of providers that did
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 1 contact us to update the information, but RIMS was not

 2 validated at the same time.  It notes "non-EPDE

 3 states."  So these would have been manual -- these

 4 would have been situations where, as a result of some

 5 kind of manual data entry or process, the data in RIMS

 6 was incorrect that resulted in a returned check.

 7          So actually, this example would be an example

 8 we were seeking to avoid by deployment of the EPDE

 9 process to automate and ensure that the addresses were

10 synchronized between the databases.

11      Q.  Then the second -- if you turn back to Page 3,

12 the second largest category, 21, is the "Combo Address

13 Issue."  Can you explain what that is?  And maybe refer

14 to Page 4 for what --

15      A.  Sure.  So this was an issue I believe we

16 talked about previously, where we did identify this as

17 an EPDE issue where, when there was multiple billing or

18 combo addresses in place, when a -- an individual

19 provider that was part of a group would have a

20 demographic change, that change would also be applied

21 inappropriately to the group record.

22      Q.  Okay.  To your understanding, when is the

23 earliest that issue could have commenced -- as being an

24 issue?

25      A.  This would have been with the deployment of
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 1 the fee schedule crosswalk.  So March of 2007 would

 2 have been the point where this error was first

 3 introduced.

 4      Q.  Okay.  And can you address -- turning to

 5 Page 7 of Exhibit 604 -- the quantification of the

 6 frequency of the returned check issue arising in the

 7 pre-EPDE period and compared to the post-EPDE period?

 8      A.  Sure.  So this is the -- this chart reflects

 9 the returned check volume by month for the entirety of

10 2006 and 2007.  The triangles -- or I guess the

11 diamonds are 2006.

12          So if you look at the 2006 line, we deployed

13 EPDE in June of 2006.  So the returned check volume

14 pre-integration generally was around 3100, or in three

15 cases actually higher in those first five months prior

16 to turning on the EPDE automated process.

17      Q.  Okay.

18      A.  Then I think you see here that this -- sorry.

19 Go ahead.

20      Q.  I don't want to run over your answer.

21          What I was going to ask --

22      A.  I was going to add that the -- you can see,

23 then, that post-EPDE deployment the volume of returned

24 checks actually only in, I think, a couple of cases

25 approached the pre-integration volume, specifically if
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 1 you look -- if you compare month to month.

 2          There really is -- I don't think we see an

 3 example of, in that first five months of 2007, where

 4 the returned check volume was higher than the

 5 pre-integration levels.

 6      Q.  Okay.  And are you aware of any instance where

 7 a claim related to a returned check was paid beyond 42

 8 calendar days of the date the claim was submitted?

 9      A.  No, I'm not aware of any.

10      Q.  Now, turning to another issue, you were asked

11 some questions regarding fee schedule maintenance,

12 which is distinct from the crosswalk.  Right?

13      A.  That's correct.

14      Q.  What's your level of involvement in fee

15 schedule maintenance?

16      A.  Fairly limited.  The fee schedule maintenance

17 was performed by the CCI organization and really was

18 outside the scope of my responsibility.

19      Q.  Okay.  So let's -- since we're using the word

20 "maintenance," let's switch to another maintenance.

21 How about mass maintenance?  Do you recall being asked

22 some questions about mass maintenance?

23      A.  Yes, I do.

24      Q.  Can you briefly describe what mass maintenance

25 is?
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 1      A.  Mass maintenance is a process that's

 2 frequently utilized by network management to perform

 3 similar updates to multiple providers in the course of

 4 day-to-day business.  It's a function that allows them

 5 to apply those updates broadly on -- to providers in

 6 NDB.

 7      Q.  Okay.  Do you have before you Exhibits 966 and

 8 967?

 9      A.  Yes, I do.

10      Q.  Okay.  And these are e-mails that relate --

11 that were from September 2007 that relate to mass

12 maintenance, correct?

13      A.  Correct.

14      Q.  Okay.  And going back to your timeline, what's

15 been marked Exhibit 5539, do these two exhibits relate

16 to what we see over on the right-hand side, the

17 "9/14/2007 Oregon Mass Maintenance for EPDE Start"?

18      A.  Yes.  I believe -- I believe it was the --

19 that 9/14 Oregon mass maintenance that was the genesis

20 for the e-mail exchange that we're looking at here in

21 Exhibit 966 and 967.

22      Q.  Okay.  Can you explain what these two exhibits

23 and what that Oregon mass maintenance exercise -- what

24 was going on there?

25      A.  So this was in preparation for the
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 1 deployment -- the expansion of EPDE to include Oregon.

 2 And in preparation for that deployment, there was a

 3 mass maintenance that was run in September that only

 4 updated Oregon providers that was actually not -- but

 5 not -- resulted in some issues as a result of the

 6 running of that Oregon mass maintenance.

 7      Q.  Okay.

 8      A.  Did not produce desired outcome.

 9      Q.  Did that exercise affect California data?

10      A.  No, it would not have affected California.

11      Q.  Okay.  Now, in Exhibit 967, on Page 2, on the

12 second page there, which the Bates number ends 677,

13 near the top there's an e-mail from Mr. Kaja to you and

14 other people indicating that he would like to put a

15 stop to all mass maintenance unless there's a way to

16 test in advance.  Do you see that?

17      A.  Yes.

18      Q.  Okay.  And you responded to that in this

19 e-mail.  You responded to that suggestion, did you not?

20      A.  Yes, I did.

21      Q.  What was your response, and can you provide an

22 explanation?

23      A.  My response was that -- to attempt to explain

24 to Mr. Kaja that it was -- that mass maintenance is a

25 day-to-day operational process that network management
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 1 depended on to maintain the information on their

 2 providers and that, to put an immediate stop to all

 3 mass maintenance processes, at this point, would be a

 4 disruption to network management's day-to-day

 5 operations.

 6      Q.  So in your view, would it be feasible to test

 7 each mass maintenance in advance of implementing it?

 8      A.  Mr. Kaja was suggesting until we had a process

 9 that allowed for a complete test against a full copy of

10 the production database of every mass maintenance prior

11 to then deploying it into production -- would have been

12 practically impossible.

13          Again, this was an ongoing daily process that

14 network management utilized, the vast majority of which

15 did not result in any issues.  And I -- I don't think

16 Mr. Kaja appreciated the -- that fact.

17      Q.  Now, turning back to Exhibit 5539, another

18 issue you were asked about was the inappropriate

19 termination of some providers.  And I call your

20 attention to the July 31, 2006 entry on Exhibit 5539.

21          Do you recall being asked questions about

22 that?

23      A.  I'm sorry.  Which event?

24      Q.  July 31, 2006.

25      A.  Oh, okay.  All the way back.  I'm sorry.  Yes.
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 1 I was still focused on '07.

 2          Yes, I do.

 3      Q.  And just -- I think you already briefly

 4 touched on this, but I just wanted to make sure we

 5 dotted our I's and crossed our T's.

 6          In connection with those terminations, what's

 7 your understanding of what happened?

 8      A.  We had a process with -- we had an issue with

 9 the EPDE autoload process that resulted in the

10 accidental termination of these providers.  Our control

11 reports identified the situation here, and we were able

12 to move immediately on a correction which we did have

13 deployed and rectified within two days, thereby

14 presenting -- preventing any claim issues as a result.

15      Q.  Okay.  And now, maybe stepping back, we've

16 talked about what was going on over this period of time

17 that's reflected in Exhibit 5539 and some of the

18 specific issues that you were presented on

19 cross-examination.

20          What's your view as to the level of

21 understanding that the personnel had -- the United

22 personnel had regarding the data that was going to be

23 subject to the EPDE process?

24      A.  I think that the personnel had a very good

25 understanding of the data and the data structures
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 1 between NDB and RIMS.

 2          And I think that's reflected in the fact that

 3 the vast majority of the updates worked as intended,

 4 and we had successful synchronization of the data

 5 between NDB and RIMS.

 6      Q.  Okay.  Now, is it your view that the team that

 7 worked on this had complete understanding of every

 8 subtlety of the data differences between RIMS and NDB?

 9      A.  I think that they had -- I think that there

10 were -- not necessarily every subtlety.  I assume

11 that -- I think there was a couple of -- as we moved

12 into the process and continued to gain experience with

13 the data, we continued to learn more about the

14 processes and the way they were structured.

15          But I think they certainly had -- I would

16 categorize it as a high level of understanding of the

17 data structures.

18      Q.  Okay.  Now, in anticipation of -- or an

19 expectation that there might be some issues that arose,

20 you testified I believe in your direct testimony about

21 checks and balances that the company had put in place

22 upon implementation of EPDE.  And I draw your attention

23 to Slide 7 of Exhibit 5486.  I've got a copy of that.

24      A.  Okay.

25      Q.  Okay.  Now, do the Items 1 through 6 that were
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 1 implemented effective June 23, '06, do they reflect

 2 monitoring that was put in place in order to catch any

 3 issues that were anticipated might arise as a result of

 4 data issues or not -- incomplete understanding of the

 5 data differences?

 6      A.  Yeah, that's correct.  We -- you know, with

 7 the combination of having these controls and checks and

 8 balances in place, that was the -- you know, we

 9 deployed these controls to ensure that, if we did have

10 any, you know, misunderstanding of some of the

11 subtleties of the data structures, we would be able to

12 capture those, identify them through these --

13 utilization of these control processes reflected here,

14 and be able to take quick action to identify and

15 remediate any issues that we encountered.

16      THE COURT:  Mr. McDonald, what exhibit is this?

17      MR. McDONALD:  Exhibit 5486, Slide 7.

18      MR. STRUMWASSER:  In your record copy, it would be

19 numbered by hand, the slides.

20      THE COURT:  All right.

21      MR. McDONALD:  Q.  Now, Mr. Lippincott, how would

22 you characterize the adequacy of the logs and reports

23 that are shown on Slide 7 of Exhibit 5486?

24      A.  I felt -- I feel that the -- that the controls

25 that we had in place were adequate to support the
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 1 deployment of the California PPO EPDE process.

 2      Q.  Okay.  Now, do you recall, you were presented

 3 with some documents that talked about some reports that

 4 were not worked -- during your cross-examination?

 5      A.  Yes, I do.

 6      Q.  Okay.  Let's take a look at one of those,

 7 Exhibit 968.

 8      A.  Okay.

 9      Q.  Now, this is a July 2007 e-mail exchange

10 including e-mails between you and Sue Mimick, right?

11      A.  That's correct.

12      Q.  Okay.

13      MR. STRUMWASSER:  Your question asked about

14 reports not worked.  This isn't one of those reports,

15 right?

16      MR. McDONALD:  No, no.

17      MR. STRUMWASSER:  Okay.

18      MR. McDONALD:  Q.  Among the items discussed in

19 the e-mail, particularly the top e-mail from you to

20 Ms. Mimick -- well, let's back up.

21          This e-mail involves an issue -- we don't need

22 to go into the detail.  Ms. Mimick's e-mail, the second

23 one on the first page, she says, "Another example of

24 much ado about very little."  Do you see that?

25      A.  Yes.
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 1      Q.  And she says, "Lots of energy going into

 2 chasing hints of possible issues and never asking the

 3 correct question."

 4          So was it fair to characterize this as she's

 5 communicating to you, saying, "I think this is a

 6 non-issue," what's communicated below her e-mail?

 7      A.  Yes.  And I think her point here also is

 8 that -- the fact that we would have error reports in

 9 place, and additionally we would have data

10 reconciliation reports to cover it.

11          So again, an example here that we -- she is

12 indicating that we would have sufficient controls in

13 place to catch and identify issues of this kind.

14      Q.  Okay.  And you send a response to her that

15 says, "True."  But then you go on to say something

16 else.  And can you describe what you were communicating

17 to her?

18      A.  Sure.  So we had -- in my e-mail here, I'm

19 referencing that we had a situation that I was aware of

20 prior to her joining my team in December of 2006, where

21 contracts were falling to an error report because they

22 were not on the crosswalk.

23          So this was referencing an example that I was

24 aware of that -- where network management was utilizing

25 a crosswalk as part of their loading of the contracts
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 1 to NDB and RIMS prior to the time that we automated the

 2 load of those contracts through the EPDE process in

 3 March of 2007 but that I was aware of a situation there

 4 where a fallout report was not being worked that had

 5 resulted in some issues for network management.

 6          So I'm pointing out here that it's important

 7 that we ensure that we are working the -- any fallout

 8 reports that we have in place.

 9      Q.  Okay.  Would you characterize this e-mail in

10 part as a teaching moment for you to give to

11 Ms. Mimick?

12      A.  Yes.  And I -- go on here in the next

13 paragraph to say, "We have been burned multiple times

14 by...reports not being worked."  I'm reinforcing to her

15 that these error reports represent our controls, and we

16 absolutely can't ignore them.

17          We had some examples with some prior

18 integrations, going back 2006 and 2005 and earlier,

19 where we had some control reports that were not being

20 worked sufficiently and that had caused this issue.

21          So I'm reinforcing to her that, while it's

22 great that we have these controls in place, we have

23 to -- we can't just relax, knowing that these controls

24 are there.  It's critical that these reports are

25 monitored and worked completely.
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 1          So I don't want her just to feel like this

 2 issue is resolved and move on.  I'm trying to reinforce

 3 to her that we need to also ensure we have the

 4 management process in place to ensure these reports are

 5 being worked.

 6      Q.  Okay.  Now, the reports that you reference in

 7 your e-mail in Exhibit 968, are they -- do they appear

 8 on Page 7 of Exhibit 5486, the six items that are in

 9 the checks and balances effective June 23, '06?

10      A.  No, they do not.  They're -- there were no

11 examples of not working the reports that are reflected

12 on -- that were in place as of June 23rd.

13      Q.  Okay.  Similarly, do you have Exhibit 976 in

14 front of you?

15      MR. VELKEI:  Which one is it?

16      MR. McDONALD:  976.

17      THE WITNESS:  Yes, I do.

18      MR. McDONALD:  Q.  Okay.  Now, do you recall being

19 asked questions by Mr. Strumwasser about this document,

20 which is from February 6, 2008?

21          And actually, let's place it in time, if we

22 can look back to the timeline, Exhibit 5539.  So this

23 is the document you were referencing?  It's in the far

24 right of the timeline; is that right?

25      MR. STRUMWASSER:  "This" being 976?
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 1      MR. McDONALD:  Exactly.

 2      MR. STRUMWASSER:  Because 976 doesn't refer to the

 3 report but to this e-mail, right?

 4      MR. McDONALD:  Right.  The reference -- all I'm

 5 simply trying to do is to tie the date of Exhibit 976,

 6 which is February 6, 2008, to the date appearing on the

 7 far right on the timeline, Exhibit 5539.

 8      MR. STRUMWASSER:  Thank you.

 9      MR. McDONALD:  Q.  Is that correct,

10 Mr. Lippincott?

11      A.  Yes.

12      Q.  So what's your understanding about this --

13 there's a reference to a "PM Fatal Error Report."

14 What's your understanding as to what that is or was?

15      A.  This was an error report that reflected -- we

16 ultimately determined reflected situations where, when

17 an automated process attempted to load multiple

18 contracts to the same provider in the same day, the

19 process would fall to this report.

20      Q.  Okay.  And in connection with EPDE, did you

21 have an understanding of how -- when the earliest

22 occurrence of this issue could have arisen?

23      A.  Yes, this -- the situation where that's

24 reflected here in 976 is the fact that, when EPO and

25 ENG records were attempted to be loaded to a provider
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 1 the same day that they had also received the CAN

 2 network, they would fall to this -- to this error

 3 report.

 4          So as reflected on the timeline here, we

 5 deployed the EPO/ENG enhancement April 23rd of 2007.

 6 So that would have been the earliest that any of these

 7 errors would be reflected on this report.

 8      Q.  Without going into detail, could you just

 9 generally describe what you understand EPO and ENG

10 contracts to involve?

11      MR. STRUMWASSER:  No foundation.

12      THE COURT:  If he knows.

13      THE WITNESS:  I know that they are a specialty

14 product that a limited number of providers in

15 California were eligible for and a limited number of

16 claims for those providers would have been -- would

17 have accessed these additional products.  But that's

18 about the extent of my knowledge.

19      MR. McDONALD:  Q.  Now let's turn to maybe a new

20 issue.

21          In connection with the testing that you

22 supervised for the EPDE process --

23      A.  Yes.

24      Q.  You have some substantial involvement in

25 supervising that; is that fair?
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 1      A.  Yes.

 2      Q.  Are you familiar with the term "fall forward"?

 3      A.  I have heard that term used at United, yes.

 4      Q.  What do you understand that to mean?

 5      A.  "Fall forward," to me, is -- we use that term

 6 when we've identified a -- a bug, a programming bug in

 7 a code to the testing process.  We've analyzed the

 8 issue, and the code that is being deployed to

 9 production with the bug either will not be utilized for

10 a period of time in production or we have identified

11 and put in place a process to mitigate the bug and

12 correct the error introduced by the bug, thereby

13 allowing the deployment of that code to proceed, and

14 then the error would be corrected shortly on the heels

15 of moving that code to production.

16          So understood an issue; contained to prevent

17 production issues; deploy to production to allow the

18 rest of the functionality of the code to go into

19 production and be taken advantage of and utilized.  And

20 then the fix is brought in on the heels of that move to

21 production.

22      Q.  Another question:  "Data warehouse," what do

23 you understand the data warehouse to be?

24      A.  Data warehouse would be a logical concept.

25 The data warehouse, to me, is a database where data --
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 1 for example, claims data -- would be housed for access

 2 by downstream processes or applications or research and

 3 analysis purposes.

 4          But it's a -- to me, that's a data store, it's

 5 a database where that data is housed where I can access

 6 it in a programmatic way.

 7      Q.  How do you compare that with a data center?

 8      A.  Data center to me is a physical building that

 9 you can walk into the building and see the servers

10 sitting on racks in a data center.  So it would be a

11 physical location is how I would think of a data

12 center.

13      Q.  Okay.  So, now, stepping back and looking at

14 the various issues that you're aware that you were

15 asked about on cross-examination, are you aware of any

16 California claims in 2006 or 2007 that were paid in

17 excess of 42 days after the submission of the claim due

18 to the operation of the EPDE process?

19      A.  No, I'm not aware of any.

20      MR. McDONALD:  No further questions.

21      THE COURT:  Why don't we take a break, and you can

22 discuss what you want to do, and we'll come back.

23      MR. STRUMWASSER:  Okay.

24          (Recess taken)

25      THE COURT:  All right.  Go back on the record.
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 1          RECROSS-EXAMINATION BY MR. STRUMWASSER

 2      MR. STRUMWASSER:  Q.  Afternoon, Mr. Lippincott.

 3      A.  It is indeed.

 4      Q.  Mr. Lippincott, do you have Exhibit 970

 5 available to you there?  It's the "amazed it works at

 6 all" e-mail.

 7      A.  Okay.

 8      Q.  And so on the second page, you got that, "As

 9 we've gotten under the covers, quite frankly, I'm

10 personally amazed that E2E works in CA at all."  Do you

11 see that?

12      A.  Yes.

13      Q.  Is it your testimony that she's merely

14 explaining how busy she is?

15      A.  Yes, that she's stating that EPDE works in

16 California, but she's got concerns about the processes

17 and the people and the training that we have to put in

18 place for the expansion of EPDE to the other states.

19      Q.  So you don't read this as expressing any

20 frustration or dissatisfaction with the EPDE process in

21 California?

22      A.  No, I don't.

23      Q.  And when she says, "As we've gotten under the

24 covers," what is it -- covers of what has she gotten

25 under?
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 1      A.  I believe she's saying under the covers of all

 2 the other preparation steps that are needing to be

 3 taken here to prepare for the expansion of the scope of

 4 the autoload process.

 5      Q.  So it's your reading that she is not saying as

 6 she's gotten under the covers of the E2E process in

 7 California?  That's not your reading?

 8      Q.  Under the covers of the steps that are

 9 required to prepare for the expansion of the process.

10      Q.  And the phrase "in CA" doesn't cause you to

11 doubt that interpretation?

12      A.  I believe she's saying here that she's

13 referring to -- she's obviously saying that it works in

14 California.  She's saying "amazed that it works," but

15 there's no denying that she's saying that it's working

16 in California.

17          So the "in California," I'm attributing to the

18 "I am personally amazed that E2E works..."

19      Q.  So doesn't it then follow that what she's

20 saying is that she's gotten under the covers of the E2E

21 in California?

22      A.  No.  Again, I think it's -- I would say it's

23 getting under the covers of preparation for expansion

24 to the other states.

25      Q.  When she says, "I'm personally amazed that E2E
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 1 works in CA at all," you read that to say E2E is

 2 working in California, right?

 3      A.  That is correct.

 4      Q.  Exhibit 602, sir, at internal Page 5, 1240

 5 Bates, there is a statement that "Root cause analysis

 6 indicated the most prevalent source data errors was an

 7 issue with...the submission process."

 8          And you testified here that you implemented

 9 new testing for the expansion states, right?

10      MR. McDONALD:  New testing or training?

11      MR. STRUMWASSER:  New training.  Thank you.

12      THE WITNESS:  We -- yes, we implemented new

13 training for the expansion states.

14      MR. STRUMWASSER:  Q.  Okay.  This is your

15 document, right?

16      A.  Yes.  That's correct.

17      Q.  Turn to the next page, Internal 6, 1241.

18          "Lack of" -- under the second bullet, second

19 sub-bullet, "Lack of training for Network staff was a

20 clear root cause, and new training modules were

21 implemented for both CA and non-CA."

22          Is that no longer your view of what the clear

23 root cause was?  That's too negative.  Let me ask it

24 the other way.

25          Do you still agree that a lack of training for
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 1 network staff was a clear root cause for the problems

 2 being addressed here, the RIMS data accuracy problems?

 3      A.  Well, I think we had on the previous slide,

 4 Slide 5, we had issues with network management using

 5 the wrong forms in the submission process.  So this was

 6 actually -- would have also been related to

 7 non-California and non-EPDE as well.

 8          So we're talking about network management

 9 processes, both EPDE and non-EPDE, and that we did have

10 issues with using the wrong submission forms.  And that

11 would also apply to the comment here in Slide 6.  We

12 did identify additional areas for network training and

13 that those were deployed to both California and

14 non-California.

15      Q.  Slide 6 is specifically addressed to RIMS data

16 accuracy, addressing CA reported issues, correct?

17      A.  Yes.

18      Q.  And the bullet I read to you a moment ago said

19 "Lack of training for Network staff was a clear root

20 cause..." my question was and remains, do you still

21 agree that lack of training for network staff was a

22 clear root cause?

23      MR. McDONALD:  Objection, asked and answered.

24      MR. STRUMWASSER:  Asked but not answered.

25      THE COURT:  I'll allow it.
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 1      THE WITNESS:  The lack of network staff training

 2 was a root cause of issues.  But as the bullet in

 3 question points out, it's in both California and

 4 non-California.  And it was -- it also involved

 5 submission forms, outside of the --

 6      THE COURT:  So the answer is yes with an

 7 explanation?

 8      THE WITNESS:  Yes.

 9      THE COURT:  I'm sorry.

10      MR. STRUMWASSER:  Thank you, your Honor.

11      THE WITNESS:  Thanks.

12      MR. STRUMWASSER:  Q.  Mr. Lippincott, do you

13 dispute that there was an unusually high number of

14 returned checks after EPDE went live?

15      A.  I think it would depend on the definition of

16 "unusual."  But yes, I would dispute that if the

17 definition is compared to pre-integration levels of

18 returned checks.

19      Q.  So let's go back to your Exhibit 602.  Turn

20 please to Internal Page 12, Bates 1247.  Let me know

21 when you're there.

22      A.  Okay.

23      Q.  First bullet, "Issue escalated to the War Room

24 due to the unusual high number of returned checks."

25 That's your phrase, right?
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 1      A.  Yeah, this 602 was prepared at my direction.

 2 So this was included in the document attributed to me,

 3 yes.

 4      Q.  Including the phrase "unusual high number of

 5 returned checks," right?

 6      A.  Yes.

 7      Q.  Now, you testified that one of the causes for

 8 the wrong data in RIMS was the provider's fault, right?

 9      A.  Correct.

10      Q.  Mr. Lippincott, did the incidence of providers

11 providing PacifiCare wrong data increase after EPDE

12 went live?

13      A.  I don't have any information to that -- to

14 that fact, to state that there was an increase in

15 incorrect or untimely information from providers.

16      Q.  Mr. Lippincott, we talked when you were

17 last -- when you were in California about the PTI, the

18 pay to indicator.  Do you recall that?

19      A.  Yes.

20      Q.  Now, you testified that the returned checks

21 problem would have occurred after you went live with

22 the crosswalk; is that right?

23      A.  One of the drivers of returned checks would

24 have appeared after we went live with the crosswalk,

25 yes.
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 1      Q.  The PTI, the pay to indicator, that was

 2 demographic, not fee schedule information, right?

 3      A.  It would involve -- actually, I believe PTI is

 4 more related to driving the contract information.

 5 It -- it's pay to indicator.  So it's an indicator that

 6 drives how that claim should be priced for that

 7 provider, which contract do we access in the

 8 adjudication of the -- of that claim.

 9      Q.  In connection with the original go live, the

10 June 23, '06 go live, you moved all of the address

11 information from NDB into RIMS, correct?

12      A.  Correct.

13      Q.  Is it your testimony that you did not move any

14 information from NDB into RIMS at that time regarding

15 which address was correct -- was the correct address to

16 send checks to?

17      A.  No, that's not correct.  We would have moved

18 billing, pay-to address information to NDB as -- I'm

19 sorry -- to RIMS as part of the June deployment.

20      Q.  Now, you made reference today in your new

21 exhibit, your new timeline, to 20,000 inappropriate

22 terminations that were corrected within two days.  Do

23 you recall that testimony today?

24      A.  Yes.

25      Q.  You are aware, are you not, that there were
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 1 another 500 inappropriate terminations starting June 1

 2 of '06 that were not fixed until July 31st?

 3      A.  I believe we saw an exhibit that contained

 4 that information.  I believe it was as early as June

 5 1st but had not been corrected as of July 31st.  So

 6 some -- so I would agree, for the 500, somewhere

 7 between June 1st and July 31st.

 8      Q.  Let's take a look at Exhibit 968, the "much

 9 ado" e-mail.

10          You don't dispute, do you, that, in fact,

11 there had been multiple times in which you found out

12 that various reports were not being worked by network

13 management?

14      A.  I would dispute that.  I think what I was

15 aware of was the network management report mentioned in

16 the first paragraph.  And when I say in this case,

17 "We've been burned multiple times by various reports

18 not being worked," I'm referring to previous

19 integrations and deployments of EPDE with other

20 entities over the course of several years.

21      Q.  And you then say in that same paragraph, "I'm

22 still not confident we have proper monitoring in

23 place."  Was that true when you wrote it?

24      A.  I would say that I had wanted to -- was it --

25 sorry.
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 1          Was it true when I wrote it?  I believe it to

 2 be true when I wrote it, that I had concerns and wanted

 3 to be confident that we had proper monitoring in place.

 4      Q.  Then you write, "Seems like ideally we would

 5 have had a full inventory of all error reports needing

 6 to be worked, and we would have a weekly report

 7 indicating report volume, aging, responsible party, et

 8 cetera."  At the time you wrote that, you didn't have

 9 those things, did you?

10      A.  Correct.  This would be things that we would

11 want to deploy.  So this is July of '07.  Again, we've

12 got a lot of activity upcoming and expansion of the

13 scope of the tool.

14          It's -- and I think we did wind up deploying

15 these things when we expanded the scope of the tool.

16 But, no, they were not in place at the time that I

17 wrote this e-mail.

18      Q.  So Mr. Lippincott, the two paragraphs in your

19 e-mail at the top of 968, is it your testimony that the

20 entirety of the issues you're addressing here

21 constitute much ado about little -- about very little,

22 excuse me.

23      A.  No.  I'd say these paragraphs address and

24 reinforce the importance -- I'm trying to communicate

25 the importance to Ms. Mimick of having the proper
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 1 controls in place and ensuring that we work our control

 2 reports.

 3      Q.  So in fact these conditions are not much ado

 4 about very little?  That's your testimony?

 5      MR. McDONALD:  Objection, it's argumentative.  To

 6 the extent it is trying to tie the phrase "much ado

 7 about very little," that is referring to preceding

 8 e-mails, not the subsequent e-mail.  And there's no

 9 logical connection.

10      THE COURT:  I'm going to sustain the objection.

11          Can you rephrase?

12      MR. STRUMWASSER:  Q.  Well, without reference to

13 whether or not Ms. Mimick said anything about "much ado

14 about very little," is it your opinion that the

15 conditions that are described in your e-mail, the

16 11:09 a.m. e-mail, all of those represent much ado

17 about very little?

18      A.  No.  I feel that these are important points

19 that I'm communicating to Ms. Mimick that need to be

20 taken seriously.

21      Q.  Mr. Lippincott, have you ever heard the phrase

22 "fail forward" used at United?

23      A.  I've not heard "fail forward."

24      Q.  Are you aware that, in 2007, there was an

25 announcement that fall forward would not be used
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 1 anymore?

 2      A.  I'm not aware of that.

 3      Q.  So far as you know, fall forward remains an

 4 operative concept in United IT?

 5      A.  As I described it earlier, I have used that

 6 terminology recently.

 7      Q.  And have you heard others use it?

 8      A.  To describe -- yes, again, with the definition

 9 as I described it.

10      Q.  Subsequent to December of '07, you've heard

11 others use it?

12      A.  My first exposure to that term would have been

13 last year, 2010.

14      Q.  What were the circumstances of your first

15 exposure to the term?

16      A.  Preparation for deploying some production code

17 where we had a -- identified a bug in the code.  In

18 this case, it was related to my work with the 5010

19 program.  The 5010 code will not be executed in

20 production until June of 2011.

21          So -- and we have controls in place to ensure

22 that code will not be executed, cannot be accessed by a

23 production transaction until we are comfortable

24 deploying that code to production and then moving a fix

25 in shortly thereafter, well in advance of the time that
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 1 that code would be accessed by a production

 2 transaction.

 3      Q.  So as far as you know, you've never heard

 4 directly or indirectly that anybody -- any management

 5 at United ever determined that fall forward presented

 6 an unacceptable source of errors that would not longer

 7 be tolerated?

 8      A.  I've not heard that.

 9      Q.  Exhibit 921, sir.  On the last day of your

10 testimony, you testified that you did not remember

11 having written this.  Is that still the case?  By

12 "this" I mean the 12:39 a.m. e-mail at the top of 921.

13      A.  Yes, that's still the case.

14      Q.  Nevertheless, your interpretation of this --

15 nevertheless, you have an interpretation of it,

16 correct?

17      A.  Correct.

18      Q.  And your interpretation is this merely

19 addressed lessons learned for future implementations;

20 is that your testimony?

21      A.  Yes, I felt -- I would interpret this as

22 saying, as we move forward with expansion of integrated

23 test environments, it would be important to take a

24 holistic approach to the testing process around EPDE

25 for future integrations.
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 1      Q.  And that was a lesson learned that had been

 2 learned by February 6th, 2007, right?

 3      A.  I would define it as a lesson learned or a

 4 best practice or a future consideration.

 5      Q.  Well, you see the term "lessons learned" in

 6 your last paragraph, correct?

 7      A.  Yes.

 8      Q.  At the time you wrote this, the only

 9 integration of NDB into RIMS was the California

10 integration, right?

11      MR. McDONALD:  Just, objection, so the record's

12 clear.  I think the earlier testimony -- misstates the

13 record.  His earlier testimony is he doesn't recall

14 writing this.

15      I thought you elicited that answer.

16      MR. STRUMWASSER:  Yeah.

17      MR. McDONALD:  Now your question is phrased, "At

18 the time you wrote this," so I think it misstates the

19 record.

20      MR. STRUMWASSER:  I don't think it does misstate

21 the record.

22      THE COURT:  I'll allow it, if you understand.  But

23 we understand you don't remember.

24      THE WITNESS:  With respect to the specific

25 question at this time, the only deployment of automated
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 1 maintenance into RIMS was California, correct.

 2      MR. STRUMWASSER:  Q.  Right.  And in fact, on

 3 Page 2, we have the statement from Mr. Feng, "Harsha,

 4 Thanks for putting this together.  For the California

 5 EPDE between now and the end of April..." and the topic

 6 is what kinds of things to watch out for, based on

 7 things that had been learned to date about the

 8 California implementation, right?

 9      A.  Yes.

10      Q.   Mr. Rao's e-mail says, "The updates to the

11 logic of the PPO EPDE (which is currently fully

12 deployed  for CA only) will be done in the following

13 phases."

14          So this is an e-mail chain that starts out

15 about California EPDE deployment, right?

16      A.  Correct.

17      Q.  Do you know, going back to the first page

18 again -- strike that.

19          You testified this morning that you thought

20 the team had a very good understanding of data

21 structures, right?

22      A.  Yes.

23      Q.  By that, you meant the data structure in NDB

24 and the data structure in RIMS, right?

25      A.  Correct.
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 1      Q.  And is it your testimony the team had a very

 2 good understanding specifically about the differences

 3 in the structure between the two systems?

 4      A.  Yes.

 5      Q.  Now, you testified that you don't know of

 6 any way in which testing would have detected any of the

 7 problems that were encountered.  Is that your

 8 testimony?

 9      A.  I think no.  My testimony was I'm not aware

10 of -- I did not feel that there was additional testing

11 that we -- that we were -- would have been necessary to

12 engage in to -- prior to deployment in June of 2007 to

13 have a high confidence in the code that was being

14 deployed.

15      Q.  So you are not testifying that additional

16 testing before June 23 of '06 would not have -- strike

17 that.

18          If I were to make the assertion that

19 additional testing prior to June 23, '06 would have

20 detected at least some of the errors that were

21 subsequently encountered, you don't have any basis to

22 disagree with that, do you?

23      MR. McDONALD:  Objection, calls for speculation.

24      THE COURT:  If you know.

25      THE WITNESS:  No, I couldn't say with confidence
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 1 that additional testing would have found any additional

 2 issues.

 3      MR. STRUMWASSER:  Q.  And you cannot say with any

 4 confidence that it would not have found any additional

 5 issues, can you?

 6      A.  I'm not confident that -- I'm sorry.  Can you

 7 repeat the question?

 8          (Record read)

 9      THE WITNESS:  I can't say that, no.

10      MR. STRUMWASSER:  Q.  Now, you are aware of

11 problems with the pay-to address, right?

12      A.  Yes.

13      Q.  Do you know whether additional testing before

14 June 23, '06 would have detected or could have detected

15 those problems before they occurred?

16      A.  Not that I'm aware of, no.

17      Q.  And you are aware that some active providers

18 were terminated in the course of the EPDE end-to-end

19 process, right?

20      A.  Correct.

21      Q.  You know -- do you have an opinion whether or

22 not additional testing before June 23, '06 could have

23 identified the problem that caused those inappropriate

24 terminations?

25      A.  I can't -- no, I really couldn't say one way
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 1 or the other whether additional testing would have

 2 caught those examples.

 3      Q.  Conversely, we had instances in which

 4 terminated providers were activated inappropriately,

 5 right?

 6      A.  I'm trying recall specific examples of that

 7 situation.  I don't -- I'm just -- not coming to my

 8 mind right now that example.

 9      Q.  All right.  So as far as you know today, you

10 are unaware of any instances in which there were

11 activations of terminated providers in the course of

12 the EPDE end-to-end process?

13      A.  Not that I believe we identified as being

14 attributable to the E2E process.  I think we had some

15 examples where providers were being reactivated to get

16 some claims paid that, upon research, we determined --

17 I think we talked about this as well -- where some of

18 the RIMS -- legacy RIMS employees still had access to

19 RIMS and were manually activating the provider to get

20 the claims paid.  And we determined it was not the EPDE

21 process that had driven that situation.

22      Q.  And could additional testing have identified

23 that the claims personnel had access as to the RIMS

24 data that they should not have had access to?

25      A.  I would not agree that additional testing
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 1 would have revealed that.

 2      Q.  And is it your testimony additional testing

 3 would not have identified any reports that were not

 4 being worked?

 5      A.  Certainly not for the reports that we

 6 deployed.  That was part of our testing, and we ensured

 7 that the reports that we had developed were indeed

 8 being worked.

 9      Q.  And this problem about multiple changes to the

10 same record causing the second not to take, is that a

11 problem which could have been detected in advance by

12 adequate testing -- or by additional testing?

13      A.  Multiple changes to the same record?

14      Q.  Yes.  You remember that problem, that, if you

15 tried to make a second change the same day to a RIMS

16 record, that it was being rejected?

17      A.  Right.  Yes, I do recall the EPO/ENG issue we

18 discussed.

19      Q.  Is that a problem that could have been

20 detected with additional testing before implementation?

21      A.  I don't -- I'm not sure that that additional

22 testing would have caught that problem, no.

23      Q.  Well, I mean, that's an interesting

24 reformulation of the question.

25          When you say, "I'm not sure if additional
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 1 testing would have caught it," I mean, you could be

 2 saying "I'm not sure we would have been thorough enough

 3 even in our additional testing."

 4          You would agree, would you not, that in

 5 principle that kind of an error, that kind of a problem

 6 could be detected with thorough testing?

 7      A.  I really -- I don't feel like I could -- it's

 8 difficult to state that any specific issue, with

 9 confidence, could be caught by additional testing.

10      MR. STRUMWASSER:  I have no further questions.

11      THE COURT:  Anything further?

12      MR. McDONALD:  I don't think so, your Honor.

13      THE COURT:  Do you want to move 5539 into

14 evidence?

15      MR. McDONALD:  I'd like to.

16      MR. VELKEI:  I have no objection.

17      THE COURT:  All right.

18          That will be entered.

19          (Respondent's Exhibit 5539 admitted into

20           evidence)

21      MR. STRUMWASSER:  Actually, can we move the rest

22 of --

23      THE COURT:  I was just going to ask.  I don't know

24 if you can do this today, but there are at -- I have,

25 beginning at 947, documents, including some that we



17344

 1 used today.

 2          Do you have your material with you?

 3      MR. McDONALD:  Let's see.

 4      MR. STRUMWASSER:  Actually, I don't.  So let's

 5 just call it.

 6      THE COURT:  All right.  I tried.  All right.

 7 Anything else then?

 8      MR. STRUMWASSER:  The witness can be excused as

 9 far as I'm concerned.

10      THE COURT:  All right.  Thank you very much.

11          You had you can be excused.

12      THE COURT:  Are we done for today?

13          (Whereupon, the proceedings recessed

14           at 11:44 o'clock a.m.)

15

16
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 1 Thursday, March 3, 2011              9:08 o'clock a.m.

 2                         ---o0o---

 3                   P R O C E E D I N G S

 4      THE COURT:  This is on the record before the

 5 Insurance Commissioner of the State of California in

 6 the matter of PacifiCare Life and Health Insurance

 7 Company.  This is OAH Case No. 2009061395, Agency

 8 No. UPA 2007-00004.

 9          Today's date is March 3rd, 2011.  Counsel are

10 present.  Respondent is present in the person of

11 Ms. de la Torre.  Ms. Vavra is here.  She's not been

12 excused?

13      MR. STRUMWASSER:  That's correct.  She's still

14 under oath.

15                       KELLY VAVRA,

16          called as a witness by the Respondent,

17          having been previously duly sworn,

18          was examined and testified further

19          as hereinafter set forth:

20      THE COURT:  So you've been previously sworn in the

21 matter, so you're still under oath.

22          If you could just take the stand and repeat

23 your name.

24          Just repeat your name for the record.

25      THE WITNESS:  Kelly Vavra.
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 1          RECROSS-EXAMINATION BY MR. STRUMWASSER

 2      MR. STRUMWASSER:  Q.  Good morning, Ms. Vavra.

 3 When you were here in December, you testified that you

 4 were not aware of Lason having paid any penalties for

 5 its performance under Exhibit 336, the contract in

 6 place in 2006 and '7.  Do you recall that?

 7      A.  I do, yes.

 8      Q.  And when you were here in January, you stated

 9 that in fact Lason was assessed penalties in '06 and

10 '07.  Do you recall that?

11      A.  I do.

12      Q.  And you further testified that the penalties

13 would have been calculated for each statement of work.

14 Do you remember that?

15      A.  Yes, I do.

16      Q.  Is that still your testimony that the

17 penalties would be aggregated as to PLHIC and the HMO

18 business but that it would -- penalties would be

19 separated by the statement of work?

20      MR. VELKEI:  Vague as to time.

21      MR. STRUMWASSER:  Under Exhibit 336.

22      THE COURT:  Okay.

23      THE WITNESS:  I'm -- can you just let me know what

24 336 was?  I'm sorry.

25      MR. STRUMWASSER:  Q.  Sure, it was the first of
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 1 the contracts.  Let me give you a copy.  You didn't

 2 bring your collector edition of --

 3      A.  I did not.

 4      Q.  That's the 2006 contract, right.

 5      A.  Correct, right.

 6      Q.  So the question is is it still your testimony

 7 that the penalties would be aggregated as to the PLHIC

 8 and HMO business but would be separated by statement of

 9 work?

10      A.  So between up until 2008, the -- how the

11 penalties would have come in would have been aggregated

12 for Lason, tracked by the entire book of business.  So

13 it would not have been split out at that point.

14      Q.  Okay.  Page 14925, starting at Line 6:

15               Question:  "So there's no

16          documentation to indicate whether a

17          given assessment was for work done

18          on PCC or PLHIC or some company

19          outside of California?

20               "Answer:  It would be the

21          aggregate."

22               Question:  "Or even United

23          versus PacifiCare?"

24               Answer:  "No, the -- well,

25          now, whatever has gone on to the
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 1          United platform would be from

 2          United, but it would be by the

 3          statement of work.  So for the

 4          PacifiCare mailroom, you could

 5          get an aggregate, but again, not

 6          PLHIC, not HMO."

 7          Do you recall that testimony?

 8      A.  Correct.  Correct.  You could not get specific

 9 PLHIC information.

10      Q.  But you would get it by platform?

11      MR. VELKEI:  Vague as to time.

12      MR. STRUMWASSER:  Same period.

13      THE COURT:  I'll allow it.

14      THE WITNESS:  Not until 2008 could I get it by

15 platform.

16      MR. STRUMWASSER:  Q.  Okay.  So in Exhibit 336 --

17 336 is a statement of work just for PacifiCare, right?

18      A.  That is correct.

19      Q.  And it's now your testimony that you could not

20 get the penalties broken down by statement of work

21 under this contract?

22      A.  The actual penalties themselves, no.

23      Q.  Take a look at the fourth page, Bates 5256.

24 We have there the quality assessment metrics, right?

25      A.  (Nods head affirmatively)
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 1      Q.  Do you have anything that indicates the

 2 quality assessment -- quality metrics assessments by

 3 statement of work under this contract?

 4      A.  So to get at specific quality data for this

 5 work is the question?

 6      Q.  For the work done under Exhibit 336.

 7      A.  Yes.

 8      Q.  You can get that?

 9      A.  I would have to go back and just make sure

10 it's printed out that way, but to validate -- but I

11 believe -- I believe that I could get at quality.  It's

12 just that the penalty -- the data and how it's tracked

13 comes in in an aggregate line item across all of the

14 books of business.  But you're just focusing on that

15 penalty amount.

16      Q.  Have you looked at these data since you were

17 here last?

18      A.  Which specific data?

19      Q.  Have you looked at any Lason penalty data

20 since you were here?

21      A.  Yes.

22      Q.  And you don't recall seeing anything that told

23 you whether or not the data were broken down

24 specifically for this statement of work, Exhibit 336?

25      MR. VELKEI:  The data meaning the penalties or
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 1 compliance with the metrics, particular metrics in the

 2 contract?  They're two different things.

 3      MR. STRUMWASSER:  The metrics data is what we're

 4 talking about.

 5      MR. VELKEI:  Objection, vague.  It seems to be

 6 conflating with penalties.  They're two different

 7 things.

 8      THE COURT:  Overruled.

 9      THE WITNESS:  I just would have been looking

10 specifically at the penalty data.

11      MR. STRUMWASSER:  Q.  At the penalty data?

12      A.  The actual penalty amounts.

13      Q.  So you have not, since you were last here,

14 looked at the data pertaining to the metrics of

15 performance under 336; is that right?

16      A.  Correct.  Not the data against each one of

17 those categories.

18      Q.  When you were here last, we requested a copy

19 of all of the invoices that would show penalties levied

20 against Lason under the SLAs we've talked about in 336,

21 5456 and 5458.  Do you recall that?

22      MR. VELKEI:  I don't recall that, your Honor.  The

23 ask was the penalties assessed against PacifiCare for

24 '06, '07, '08, and actually going back to find that.

25 That was the extent of the request.  We received
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 1 nothing in writing to provide us with any more detailed

 2 information.

 3      MR. STRUMWASSER:  The question right now is

 4 whether she recalls it.

 5      MR. VELKEI:  It didn't happen.

 6      MR. STRUMWASSER:  Well, that would then be an

 7 answer.

 8      THE COURT:  All right, gentlemen.  Overruled.

 9      THE WITNESS:  Can you just -- I just want to make

10 sure.  Can you repeat the question?

11          (Record read)

12      THE COURT:  Do you recall that?

13      THE WITNESS:  I just recall getting a request for

14 the penalty information for that time period.

15      MR. STRUMWASSER:  I'm sorry?

16      THE WITNESS:  Just for that time period.

17      MR. STRUMWASSER:  Our next in order.

18      THE COURT:  1026.  1026 is a letter dated January

19 14th, 2011.

20          (Department's Exhibit 1026 marked for

21           identification)

22      MR. STRUMWASSER:  Q.  My questions to you,

23 Ms. Vavra, will pertain to the paragraph beginning with

24 the word "First."

25      A.  Okay.
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 1      Q.  Have you seen this letter before, Ms. Vavra?

 2      MR. VELKEI:  I'm going to object to the extent it

 3 calls for communications with an attorney.

 4      MR. STRUMWASSER:  Well, I'll tell you what.  I'll

 5 withdraw the question.

 6      THE COURT:  All right.

 7      MR. STRUMWASSER:  Q.  Ms. Vavra, so far as you

 8 know -- so far as you know, did PacifiCare look for the

 9 information sought in the first paragraph, the

10 paragraph with the introductory word "First"?

11      MR. VELKEI:  Objection, vague.

12      THE COURT:  Overruled.

13      THE WITNESS:  So my understanding would be that

14 the -- all of the penalty assessment data is what was

15 searched for.

16      MR. STRUMWASSER:  Q.  So far as you know, there

17 was no search done for invoices?

18      A.  I'm actually not -- I'm not sure of the -- of

19 the full search.

20      Q.  Okay.  I mean, but the question was so far as

21 you know.  You don't know of any search for invoices?

22      A.  By PacifiCare?

23      Q.  For this case.  You don't know of anybody

24 having searched for the invoices pertaining to these

25 two contracts?
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 1      MR. VELKEI:  I'm going to object again to the

 2 extent it calls for attorney-client communications.

 3      THE COURT:  So don't -- except for any attorney

 4 client communications.

 5      MR. VELKEI:  Your Honor, I can sort of nip this in

 6 the bud.

 7      THE COURT:  All right.

 8      MR. VELKEI:  We produced documentation related to

 9 any penalties assessed for '06, '07, '08.  That was my

10 understanding of what needed to be produced.

11          In terms of anything else, we have not done a

12 search or produced any information other than the

13 penalty information that was requested.

14      MR. STRUMWASSER:  That is consistent with our

15 understanding as well.  They have not produced

16 invoices.  They have not produced documents that were

17 given to Lason regarding the quality assessments, and

18 they have not produced any rebuttal from Lason.  And

19 we're going to ask for inferences based on that failure

20 to produce.

21      THE COURT:  All right.

22      MR. VELKEI:  The failure to produce, there was a

23 request made.  There has never been an order of the

24 Court that we had to produce that.

25          The dialog at the testimony when Ms. Vavra was
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 1 here was, it was they wanted penalty information to

 2 impeach Ms. Vavra's statement that no penalties were

 3 assessed.  We agreed to do that.

 4          In terms of negative inference, there's been

 5 no order requirements even to do that.  We understood

 6 the Department's interest in the penalty information.

 7 We provided it.

 8          So our position is no negative inferences

 9 should be drawn as to any other documents that were or

10 were not produced.  We can certainly take this up at a

11 break or a more convenient time.

12      MR. STRUMWASSER:  First of all, these documents

13 are all responsive to the original discovery request.

14 Secondly, we specifically requested at 14936, at Line

15 2, I said:

16               "I want original data."

17               And Mr. Velkei said:  "You want

18          original Data?  Great.  Data is what

19          you're going to get."

20      THE COURT:  I'm happy to deal with this.  Put it

21 in writing what specifically you want me to take a

22 negative inference on, and we'll deal with it.

23      MR. STRUMWASSER:  Very well.

24      THE COURT:  And you'll have an opportunity to

25 respond.
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 1      MR. VELKEI:  Thank you, your Honor.

 2      THE COURT:  And I guess there isn't anything,

 3 Mr. Strumwasser.

 4      MR. VELKEI:  And just so we're clear, your Honor,

 5 so the record is clear, from our perspective the

 6 information that was being requested in this letter,

 7 January 14th, was not in fact requested in any document

 8 request.  And that was part of our concern.

 9      THE COURT:  I'll let you respond.

10      MR. VELKEI:  Thank you.

11      MR. STRUMWASSER:  Q.  Ms. Vavra, the effective

12 date of the SLAs under -- starting at Page 5256 of 336,

13 the effective date was June 1, 2006, right?

14      A.  It looks like May 1, 2006.

15      Q.  And so -- okay.  What that means is that no

16 penalties would be assessed under this SLA for

17 performance prior to July; is that right?  Let me

18 withdraw that question because -- yes.

19          What is the earliest that a penalty in your

20 understanding could have been assessed under this

21 contract for the SLAs?

22      A.  It actually -- it's dependant upon the -- both

23 from a quality and turnaround time perspectives, it's

24 dependant on each component in there because the vendor

25 is actually given a ramp period in place to get to a
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 1 full ramp before a penalty is assessed on them.

 2          I don't know off the top of my head which each

 3 time frame of the ramp here is, but generally it's

 4 about six months.

 5      Q.  So as a general proposition, then, none of

 6 these SLAs would lead to any assessments until

 7 something like December of '06?

 8      A.  Again, I'd have to look at each specific

 9 category, but it would probably be around this time

10 frame.

11      Q.  On Page 4 of 336, in the middle of the page,

12 it says, "The quality" -- "The quality assessment will

13 be performed by Uniprise on a quarterly basis."  Do you

14 see that?

15      A.  I do, yes.

16      Q.  Did that happen?

17      A.  I would just have to go back for that time

18 frame in 2006 and see if there was quality results

19 produced.

20      Q.  You don't know?

21      A.  I don't know.

22      Q.  "All assessments will be done at an RMO

23 location basis [sic]."  Do you know whether whatever

24 assessments were done were done on an RMO location

25 basis?
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 1      A.  Again, I would have to look at the results,

 2 but I assume so.

 3      Q.  Again, "Uniprise will share all defects found

 4 in the reviews with each RMO."  Do you see that, second

 5 paragraph?

 6      A.  I do.

 7      Q.  And, "The RMO may rebut the charged error if

 8 documentation can be provided that would indicate that

 9 there was no defect in the way that the transaction was

10 handled," you see that as well, right?

11      A.  I do, yes.

12      Q.  Do you know as a general proposition whether

13 that happened, that is, whether Uniprise shared defects

14 found in the reviews with each RMO?

15      A.  That is a practice that does occur.  There's a

16 formal rebuttal process where that's shared.  Again,

17 for that time frame specifically, I would have to go

18 back and see if that was assessed for that specific

19 RMO.

20      Q.  Meaning Salt Lake City?

21      A.  Correct.

22      Q.  Have you personally ever seen a defect that

23 Uniprise shared with Lason under this contract?

24      A.  I don't know if -- I've seen many.  I don't

25 know if it would have been specific to this particular
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 1 contract, no.

 2      Q.  And then you don't know whether you've seen a

 3 rebuttal, under second sentence of that paragraph?

 4      MR. VELKEI:  Specific to this contract?

 5      THE WITNESS:  I couldn't say if it's specific to

 6 this contract.

 7      MR. STRUMWASSER:  Q.  Have you seen rebuttals in

 8 general from Lason?

 9      A.  I have, yes.

10      MR. STRUMWASSER:  1027.

11      THE COURT:  1027 is a chart.

12      MR. STRUMWASSER:  It's just a spreadsheet.

13      THE COURT:  Spreadsheet.

14          (Department's Exhibit 1027 marked for

15           identification)

16      MR. STRUMWASSER:  And I think, you know, for your

17 Honor's purposes, it would probably be helpful if I say

18 that this is a spreadsheet that was produced by

19 PacifiCare to the Department in connection with

20 Ms. Vavra's testimony.

21      MR. VELKEI:  To be more clear, your Honor, this

22 reflects penalties assessed against Lason for 2006 and

23 2007 on an aggregate basis.

24      THE COURT:  Okay.

25      MR. STRUMWASSER:  Q.  You're familiar with this
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 1 spreadsheet, Ms. Vavra?

 2      A.  I am, yes.

 3      Q.  Was it prepared under your direction?

 4      A.  I believe this was prepared to show the actual

 5 penalties assessed to HOV as a result of my last

 6 testimony.

 7      Q.  I find that interesting but not responsive.

 8 Was this prepared at your direction?

 9      A.  No.

10      Q.  And you didn't prepare it?

11      A.  I did not.

12      Q.  Do you know where the data came from?

13      A.  I do.

14      Q.  Where did it come from?

15      A.  This data actually comes from a SharePoint

16 site that we have that tracks all the penalties

17 cumulative across our business.

18      Q.  Tracks them as an Excel spreadsheet?

19      A.  It is a spreadsheet.

20      Q.  So there's underlying data corresponding to

21 these aggregate figures?

22      A.  Correct.

23      MR. STRUMWASSER:  I'd like the record to reflect

24 we didn't get the underlying data.

25      MR. VELKEI:  I'd also like the record to reflect
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 1 that this information was produced last week, and

 2 there's never been a follow-up from the Department

 3 saying, "Oh, we're looking for more information.  We

 4 can't understand it."  If there was a problem with the

 5 data we've provided, they should have let us know prior

 6 to today's testimony.

 7      MR. STRUMWASSER:  It apparently needs comment, but

 8 it actually was produced this week.

 9      THE COURT:  All right.

10      MR. VELKEI:  No, I don't think it was, actually.

11      MR. STRUMWASSER:  Q.  And am I correct, Ms. Vavra,

12 that this represents all of the penalty assessments

13 assessed against Lason across all of the United

14 business?

15      A.  Correct, it's an aggregate.

16      Q.  And it does not break out the data as it

17 pertains either to PacifiCare or to PLHIC, correct?

18      A.  Correct.

19      Q.  Nor does it break it out as to the -- the Salt

20 Lake City regional mail operation as opposed to other

21 operations, correct?

22      A.  Correct.  This is everything combined.

23      Q.  Nor does it identify any penalties that were

24 assessed because of the work being done Lason in India

25 versus anything else that Lason was doing around the
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 1 world, correct?

 2      A.  This would be representative of all, correct.

 3      Q.  Do the underlying data in the SharePoint

 4 file -- is it a single file?

 5      A.  No.  It would be -- there was multiple files

 6 within the SharePoint that we track the data on.

 7      Q.  Are they monthly files?

 8      A.  Yes -- well, some could be more frequently.

 9 But the results to roll up to get at the scores would

10 be -- would be monthly.

11      Q.  So there are monthly roll-up files and there

12 are even more detailed files that are used to get the

13 monthly files, right?

14      A.  It truly depends on the file.

15      MR. STRUMWASSER:  Your Honor, for the record, this

16 document, the underlying spreadsheet was received in an

17 e-mail from Mr. Pongetti on March 1st, at 10:23 a.m.

18      Q.  So who keeps the SharePoint data?

19      A.  So who owns, like, the updating of it?

20      Q.  Okay.

21      A.  That would be the data capture team.

22      Q.  And did they work for you?

23      A.  During this time, they did, yes.

24      Q.  And the roll-up is done to aggregate time

25 periods; is that right?
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 1      MR. VELKEI:  Objection, vague.

 2      THE COURT:  If you understand.

 3      THE WITNESS:  The roll-ups are done to produce the

 4 monthly data to which we would then give to the vendors

 5 and how we assess them.

 6      MR. STRUMWASSER:  Q.  So it's the roll up of the

 7 monthly data, right?

 8      A.  It's the month's performance.  Their

 9 performance for each given month, once that time period

10 is done and the monthly results are closed out, that is

11 then sent to the vendor for their review.

12      Q.  And that monthly data, that is in itself an

13 aggregation across RMOs, for example?

14      A.  Again, it depends on what data that we're

15 talking about.  So the penalty data is aggregated for

16 the vendor.  The files that we would roll up to submit

17 to them from -- for example, from a quality perspective

18 or a turnaround time perspective would be sent to them

19 based on these categories.

20      Q.  Which categories?

21      A.  The --

22      Q.  The row headings of the spreadsheet?

23      A.  Correct.

24      Q.  So when the contract, 336, says the quality

25 assessment will be performed by Uniprise on a quarterly
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 1 basis, that quarterly data would exist in some

 2 SharePoint file, right?

 3      A.  Back to this period when my team actually

 4 didn't have that, I -- it -- I don't know the answer to

 5 that.

 6      Q.  Well, so, for example, we have a column here

 7 of data attributed to January '06.  Do you know where

 8 that data in particular came from?

 9      A.  So on 1027, correct?  That's what you're

10 referring to?

11      Q.  Yes.

12      A.  So that data would have been in that same

13 SharePoint.

14      Q.  Maintained by your data capture people?

15      A.  Maintained by my data capture people, right.

16      Q.  And that data would have been broken out by

17 these categories on the left, correct?

18      A.  Under the "Penalty Category" column?

19      Q.  Yes.

20      A.  Correct.

21      Q.  Now, is that data itself an aggregation or

22 roll-up of individual records, saying, for example,

23 there is a reject volume for designated RMO

24 responsibility codes at the St. Louis RMO for -- in

25 January of '06 and maybe even a more specific date?
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 1 Would there be a specific number for that?

 2      MR. VELKEI:  Objection, vague.

 3      THE COURT:  Overruled.

 4      THE WITNESS:  No, not specific to the RMO.

 5      MR. STRUMWASSER:  Q.  So for every penalty, we

 6 have -- for example, in the January '06 column, we have

 7 "Reject Volume for designated RMO Responsibility

 8 Codes," and there's $4,317.66."

 9          There exists or did exist at some point one or

10 more records identifying errors involving reject volume

11 for designated RMO responsibility codes that were given

12 to Lason; is that correct?

13      A.  Can you repeat that?  Just --

14          (Record read)

15      THE WITNESS:  I'm still not sure I follow the

16 question.  So would we have given more than one record

17 back to them on an error?

18      MR. STRUMWASSER:  Q.  Yes.  Well, not on an error.

19 For January of '06?

20      A.  We would have produced to them what their

21 penalty invoice amount was for reject volumes.  So they

22 would have got that 4,317.66 produced to them just like

23 you see that here.

24      Q.  Okay.  And there would be some underlying data

25 describing how that number was calculated, right?
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 1      A.  The underlying data would have been the

 2 percent -- or what they hit against that metric would

 3 have been their score, which would have drove the

 4 $4,317.

 5      Q.  Right.  So the 4,000-dollar figure is actually

 6 a percent of some invoice, correct?

 7      A.  Correct.

 8      Q.  In order to justify making that assessment

 9 against them, there exists some document in which Lason

10 was told by United that, "Your reject volume for

11 designated RMO responsibility codes exceeded the

12 permissible level in January of '06," right?

13      A.  Correct, they would have got their metrics for

14 that category.

15      Q.  By the way, when we say that there was

16 assessment made of 4,000 et cetera in January of '06,

17 does that mean that it was a penalty assessed on the

18 invoice paid in January of '06, the invoice presented

19 in January of '06, or the work done in January of '06?

20      A.  What would occur would be -- so if we just

21 took March, for example, what would occur is they would

22 be presented with their March performance and

23 corresponding penalty amounts that they missed.  Then

24 that would come back to us on their April rebid to us

25 with the penalty line item on it.
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 1          So our information to them would be reflective

 2 of that given time frame they missed.  But then their

 3 line item back to us comes on the following invoice

 4 payment.

 5      Q.  So if you determine that they failed to meet

 6 their metrics in January of '06, there would be an

 7 assessment in the February '06 column?

 8      A.  Now there would be.  We had gone from -- how

 9 this was originally set up is to a quarterly process,

10 so depending on what time frame you're looking at.  But

11 it would be the same -- it would be the same premise --

12 when it was quarterly they, would get the information

13 they missed on the quarterly basis.  And then on the

14 corresponding next invoice, that would be outlined.

15          Now, a lot of this is done monthly.  Again,

16 they remit that to us on the following invoice.

17      Q.  So for this period that we represented in

18 1027, first of all do the quarters begin January,

19 April, July, and October?

20      A.  Yes.

21      Q.  So the January, February, and March

22 assessments will vary from one another only because the

23 invoice itself varied by a different amount.  But the

24 percentage that was docked from each case will have

25 been the same?
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 1      A.  I'm not sure I followed the very -- the

 2 percentage would be the same.  I'm not sure I followed

 3 your line around the variable.

 4      Q.  Well, the percentages applied to the invoice

 5 amount, right?

 6      A.  Correct.

 7      Q.  And the invoice amounts in principal will vary

 8 from month to month, right?

 9      A.  They could.

10      Q.  So what we're seeing in the difference between

11 January, February, and March of '06 is only the

12 difference in the invoice amounts, not in the

13 percentages, right?

14      A.  Correct.  Correct.

15      Q.  Okay.  I'd like your help in discerning what

16 these categories are.

17      A.  Mm-hmm.

18      Q.  The first one is "Reject Volume for designated

19 RMO Responsibility Codes."  What's that?

20      A.  So that is the category where -- for one

21 reason or another, per their standard operating

22 procedures, that they actually can't get that claim to

23 flow through the process.

24          So it might be missing a pertinent piece of

25 information, whatever that reason is.  That actually
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 1 rejects back to the operations office to actually work

 2 that claim.

 3      Q.  So that's not a TAT measure.  That's just a

 4 count of the rejects?

 5      A.  Mm-hmm, correct.

 6      Q.  And there's a different calculation for each

 7 RMO?

 8      A.  When you say "different calculation" -- or do

 9 you mean different category?

10      Q.  Well, they're all in this one category, this

11 one row of the table, right?  All of the reject volume

12 for designated RMO responsibility codes are aggregated

13 here in one line, correct, for each year?

14      A.  Correct.

15      Q.  But it does use the phrase "for designated RMO

16 Responsibility Codes."

17          So I'm asking whether the reject volume was

18 calculated separately for each designated RMO.

19      A.  I think it's actually the -- when we say

20 "responsibility codes for each of the RMOs," it could

21 actually be a completely different vendor.  So this is

22 just going to be reflective of Lason.  So another

23 vendor that we would have independent of Lason would

24 have another -- you know, a different responsibility

25 codes that they would own.
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 1      Q.  So Lason was operating an RMO for least some

 2 of 2006 in Salt Lake City, right?

 3      A.  Correct.

 4      Q.  And you had another one in St. Louis; is that

 5 right?

 6      A.  No.

 7      Q.  Where are the others?

 8      A.  The -- in Newnan, Georgia.

 9      Q.  I'm sorry?

10      A.  Newnan, Georgia.

11      Q.  Newnan, Georgia.  Okay.  Good.

12          So in November of '06, the metric that

13 measures the reject volume for designated RMO

14 responsibility codes, was that metric calculated

15 separately for Salt Lake City and Newnan?

16      A.  In that time frame of 2006, I do not know.

17      Q.  The next item, "Send back review (TAT check

18 within two days)," what do we have here?

19      A.  So what this particular category refers to

20 would be, rather than in the first column, where

21 they're actually rejecting the claim back to the claim

22 site, this is actually generating a send-back to the

23 member or the provider.  So it's actually going back to

24 the submitter.

25          And what this metric measures is to ensure
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 1 that that process was completed within a two-day time

 2 frame.

 3      Q.  Okay.  Let's go back for just one second to

 4 the reject volume again.

 5          Am I correct that the metric -- that that

 6 metric appears on Page 7 of Exhibit 336 in the top row

 7 of the table, "Reject Volume"?

 8      A.  Correct.

 9      Q.  Can you tell me where in 336 I would find the

10 metric for "Send-back review (TAT check within two

11 days)"?

12      A.  You would not necessarily find each one of

13 these penalty categories in 336 because this is

14 actually reflective of all -- you know, so this would

15 include the RMO east operation.

16          And so not all of the lines of business have

17 the actual same SLA categories.  And then as you go

18 along, as well, additional ones are added.

19      Q.  So it follows from that answer, then, does it

20 not, that whatever penalties were assessed for

21 "Send-back review (TAT check within two days)" were not

22 assessed under Exhibit 336?

23      A.  So specific to this particular RMO, you mean

24 or -- I'm not sure I followed the question.

25      Q.  If you look at the "Send-back review" row --
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 1      A.  Yep.

 2      Q.  -- we have in January of '06 -- let's not even

 3 talk about January of '06.  Let's talk about November

 4 of '06.  We have $2,664.46 in penalties, right?

 5      A.  Correct.

 6      Q.  None of that amount is attributable to Exhibit

 7 336, right?

 8      A.  Correct.  That was not a metric in 336.

 9      Q.  Third one, "Keyable Document Review," I take

10 it that corresponds to the metrics at the bottom of

11 Page 6 of 336, "Keyable Document Review" in the second

12 row; is that right?

13      A.  I believe on 6 that that's the turnaround

14 time.  I believe on 4 is the actual keyable review.

15      MR. VELKEI:  Page 4?

16      THE WITNESS:  Page 4.  I'm sorry.

17      MR. STRUMWASSER:  Q.  5256, Page 4?

18      A.  Right.

19      Q.  Okay.  And that's the one where you testified

20 earlier, if I'm correct, that this simply measures

21 whether Lason correctly identified a piece of mail as

22 keyable or non-keyable, correct?

23      A.  Correct.

24      Q.  Then we have "Filming Age [sic] Review."  Do

25 you see that?
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 1      MR. VELKEI:  You mean "Range"?

 2      THE WITNESS:  Yes, "Range Review."

 3      THE COURT:  "Filming Range Review."

 4      MR. STRUMWASSER:  I'm sorry.  Did I misread that?

 5      MR. VELKEI:  "Age" is what you said.

 6      MR. STRUMWASSER:  Q.  Am I correct that filming

 7 range review was not a criteria under 336?

 8      A.  Correct.

 9      Q.  And then we have "Accountability" --

10      THE COURT:  "Accountable."

11      MR. STRUMWASSER:  Q.  Excuse me, "Accountable Mail

12 Review."  Do you see that?  And that is what appears on

13 Page 7 of Exhibit 336, correct?

14      A.  So, again, on Page 7 of -- or I'm sorry.  On

15 Page 5 of 336, that's the actual quality component of

16 it.

17      Q.  So Page 5 tells us what the criterion is, and

18 Page 7 tells us what the penalty is if they don't meet

19 it?

20      A.  Correct.

21      Q.  Now, I see on Page 7 of 336 a category called

22 "Check Lookup."  Do you see that?

23      A.  I do.

24      Q.  And that does not appear on Exhibit 1027.  Is

25 it fair to infer from that that there were no penalties
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 1 assessed against Lason for check lookup during the

 2 '06-'07 period?

 3      A.  I am not sure.

 4      Q.  Well, if this is just a roll-up of the data

 5 that was sent to Lason, this should have any

 6 assessments in it that were made for that purpose,

 7 right?

 8      A.  Correct.  They would not have had a penalty as

 9 a result of that.

10      Q.  Now, going up to the 2007 categories

11 "Accountable Mail Review" is missing from that part of

12 the spreadsheet.  Does that simply reflect that there

13 were no penalties assessed against Lason throughout

14 2007 under this criterion?

15      A.  For accountable mail, they would not have been

16 assessed a penalty.

17      Q.  And 2007 adds a new category, "Legal Review."

18 Do you see that?

19      A.  I do.

20      Q.  Where would I find that in the 2006 contract,

21 Exhibit 336?

22      A.  That would not -- the legal review category

23 would not have been a part of 336.

24      Q.  So those penalties, wherever they were

25 assessed, they were not assessed under Exhibit 336,
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 1 correct?

 2      A.  Correct.

 3      Q.  Can you point to any category on 1027 that

 4 would have contained penalties for Lason for

 5 misclassifying or wrongly doc typing non-keyable

 6 correspondence?

 7      A.  For misclassifying, that would come up under

 8 either the non-keyable or -- the non-keyable document

 9 review.  I'm sorry.

10      Q.  For misclassifying.  How about for wrongly doc

11 typing?

12      A.  That would not have been a category under this

13 exhibit.

14      Q.  Can you point to any penalty provision on this

15 spreadsheet that would have penalized Lason for taking

16 more than four days to route correspondence?

17      A.  Again, it would only come up in the

18 non-keyable review if it was misclassified into a

19 different category.

20      Q.  How about if it was just not classified at

21 all?

22      A.  I'm not sure -- it would be either deemed

23 keyable or non-keyable, so I don't know what you mean

24 by not classified.

25      Q.  The field just being left blank.
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 1      A.  From a doc typing perspective?

 2      Q.  Yes.

 3      A.  No, that would not be reflected in 1027.

 4      Q.  So when you described misclassifying, you were

 5 talking about erroneously classifying a claim as

 6 non-claim or non-claim as claim, right?

 7      A.  Whether it be a claim or correspondence.

 8      Q.  But my question really was, specifically with

 9 respect to non-keyable correspondence, if that

10 non-keyable correspondence was misclassified, there's

11 no penalty reflect -- there's no penalty category for

12 that in 1027, correct?

13      A.  Not on 1027.

14      Q.  The first month here shown on 1027, that's

15 January '06, that's before 336 took effect, right?

16      A.  Correct.  This is aggregate for all of 2006

17 and 2007.

18      Q.  With respect -- so essentially, Lason's

19 performance under 336 would not have produced any

20 penalties on 1027 during 2006 except perhaps for the

21 last month or two, right?

22      A.  Yeah, I would have to go category by category.

23 But because of the ramp period in there, it would have

24 been towards the end of the year.

25      Q.  So for example, "Reject Volume," I notice that
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 1 reject volume is lower in 2007, January of 2007, than

 2 it was in January of '06.  Am I right about that?

 3      A.  Are you referring to the actual metric?

 4      Q.  No, no.  I'm looking at the assessments in

 5 1027.

 6      MR. VELKEI:  The amount of the penalties, you

 7 mean?

 8      MR. STRUMWASSER:  Yes.

 9      THE WITNESS:  Correct.  The number goes down in

10 2007.

11      MR. STRUMWASSER:  Q.  And in 2007 for January.  It

12 also goes down for February, right?

13      A.  Correct.

14      Q.  Goes down in March, right?

15      A.  Correct.

16      Q.  Goes down in April, right?

17      A.  Right.

18      Q.  Down slightly in May?

19      A.  Right.

20      Q.  In June it goes up about $300, right?

21      A.  Down 100, I think.

22      Q.  I'm sorry.  June it goes down 100.  And in

23 July it goes up 300, right?

24      A.  Correct.

25      Q.  And then August it's lower, and September
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 1 through December -- it's lower for the balance of the

 2 year, every month, 2007 is lower than 2006, right?

 3      A.  Correct.

 4      Q.  Let's look at -- do you have a copy of 5458 up

 5 there?  You probably didn't bring your exhibits, so

 6 that's fine.  Not to worry.  Help is on the way.

 7          This is the 2008 contract, right, Ms. Vavra?

 8      A.  That is correct.

 9      Q.  And that superceded 336, correct?

10      A.  I think 2006, though, -- when you say

11 "superceded," 2006 is specific to RMO.

12      Q.  But once 5458 kicked in, 336 was no longer

13 operable, right?

14      A.  Correct.  2008 -- 2008 would have gone into

15 effect.

16      Q.  So there was never any time that Lason's Salt

17 Lake City RMO operation or the work in India was

18 simultaneously subject to the terms of 336 and 5488

19 [sic], right?

20      MR. VELKEI:  Right?

21          (Record read)

22      MR. STRUMWASSER:  5458.

23      MR. VELKEI:  Vague.  Objection, vague.

24      THE COURT:  Overruled.

25      THE WITNESS:  I don't know if there was any
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 1 overlap on any one category, but the 2008 would have

 2 been the -- a new agreement.

 3      MR. STRUMWASSER:  Q.  And 5458 picked up some of

 4 the terms from 336, right?  Some of those were

 5 continued without change, right?

 6      A.  Some did continue.

 7      Q.  But if you were, for example, to do a penalty

 8 assessment on work that was performed after 5458 went

 9 into effect, those assessments would have been made

10 under 5458, correct?

11      A.  It would have followed the amounts in 5458.

12      Q.  So turning to the third page of 5458, 2725, we

13 see that Uniprise is now performing assessments on a

14 monthly basis, right?

15      A.  Correct.

16      MR. VELKEI:  Just to be clear, I actually don't

17 think Uniprise existed at this point in time.  It's

18 certainly not reflected in the document.

19      THE COURT:  I'm sorry.  What's not reflected in

20 the document?

21      MR. VELKEI:  I withdraw, your Honor.  I actually

22 see a references here to Uniprise.  Forgive me.

23      THE COURT:  Yes.  Okay.

24      MR. STRUMWASSER:  Q.  And so under these terms,

25 Uniprise does a monthly assessment, and it then
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 1 presents to Lason the list of defects, correct?

 2      A.  Correct.

 3      Q.  Do you know when that process began, that is,

 4 when United first presented Lason with a list of

 5 defects under Exhibit 5458?

 6      A.  I do not know the exact month, no.

 7      Q.  Are you aware of instances in which Lason

 8 actually, in fact, disputed errors that Uniprise had

 9 asserted occurred under these SLAs in 5458?

10      A.  Again, specific to just PacifiCare, I don't --

11 I don't.

12      Q.  How about in general?  Do you know of

13 instances in which Lason actually rebutted charges

14 assessed by United in general?

15      A.  In general, yes.

16      Q.  You testified earlier about the changes in the

17 metrics in 5458 compared to 336.  And you said the only

18 changes were adding the "Correspondence Sort Accuracy

19 Review," and the non-keyable TAT of 24 hours.  Do you

20 recall that?

21      A.  Yes.  I do.

22      Q.  I want to see if I understand what

23 correspondence sort accuracy is on Page 3.  Does this

24 refer to accurately identifying whether a piece of mail

25 is keyable or non-keyable?
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 1      A.  This would reflect -- based on the standard

 2 operating procedures given to Lason, this would reflect

 3 them sorting it into each correspondence bucket.

 4      Q.  So, essentially, this is for DocDNA typing?

 5      A.  When you say "DocDNA typing," it's the sorting

 6 of the different pieces of it, not necessarily -- when

 7 I hear "typing," I think of keying.

 8      THE COURT:  I think he meant deciding what type.

 9      THE WITNESS:  Making the decision of where it

10 should go, yes.

11      MR. STRUMWASSER:  Q.  So this is a measure of

12 getting the document in the right DocDNA queue?

13      A.  To the -- for the extent that Lason owns that

14 piece of it, correct.

15      Q.  To what extent would Lason not own that piece

16 of it?

17      A.  Where there are general kind of buckets, if

18 you will, and then it's the -- then there's components

19 of that that become the operations' responsibility to

20 get that to its final destination, that would not be

21 reflected in here.

22      Q.  So some of the DocDNA queues, operations was

23 told to go in and look at those and route things out of

24 them?

25      A.  Correct, correct.
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 1      Q.  What kinds of queues were those?

 2      A.  I don't know all of them, but just a couple

 3 that come to mind are, like, some of the dispute-type

 4 activity or if it had to be subsequently moved into

 5 different types of rework area.  I don't know all of

 6 them off the top of my head, but --

 7      Q.  And that kicked in when?  When did this metric

 8 become operative?

 9      A.  That would have been with the effective date

10 of 5458.

11      Q.  Which is?

12      A.  Says "April 1st, 2008."

13      Q.  And that would have been after the DocDNA

14 categories were -- strike that -- yeah.

15          Well, after the categorization of the

16 non-keyable correspondence was simplified; is that

17 correct?

18      A.  I'm not -- I'm not positive when the time --

19 the last part of that simplification occurred.

20      Q.  You are familiar with the simplification,

21 right?

22      A.  Correct.

23      Q.  You're just not sure whether this would have

24 kicked in before that became operational?

25      A.  Correct.
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 1      Q.  "This" being 5458?

 2      A.  Correct.

 3      Q.  On Page 5, we have "Non-Keyable Same Day TAT

 4 for work going to DocDNA," right?

 5      A.  That is correct.

 6      Q.  And that 24-hour turnaround only measures how

 7 long it takes for the RMO to send the correspondence to

 8 India, right?

 9      A.  Correct.

10      Q.  It doesn't measure how quickly India gets it

11 into the appropriate DocDNA queue, right?

12      A.  That measurement is the true mail component of

13 it.  So within 24 hours, you have to get that worked.

14      Q.  Starting on Page 8, we have a second set of

15 metrics, right?

16      A.  That's correct.

17      Q.  Then on Page 10, we see "TAT (all documents -

18 includes mail receipt and data entry)," correct?

19      A.  That is correct.

20      Q.  And that has TATs of 96 percent in 72 hours

21 and 100 percent in 96 hours, right?

22      A.  That is correct.

23      Q.  And it is your understanding that this

24 includes the requirement that non-keyables be routed to

25 DocDNA and the REVA queue within four days, correct?
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 1      A.  No, not necessarily.  I believe this -- what

 2 this metric reflects is that, from the point of the

 3 mail operation receiving it and dating it, scanning it,

 4 to the point that -- to the point that Lason would

 5 actually be done with their component of it, whether it

 6 be a keyable claim or dealing with a non-keyable

 7 component of it.

 8          So again, if they doc typed it, at that point

 9 that they finish that or keyed it, then their

10 turnaround time would stop.

11      Q.  So the clock starts when the RMO gets the

12 document, right?

13      A.  Correct.

14      Q.  And the clock stops when Lason has doc typed

15 it; is that right?

16      A.  For their turnaround time measure, correct.

17      Q.  For whose would it not?

18      A.  For what we measure Lason against; that is

19 correct.

20      Q.  So let's say a document comes in, is doc typed

21 and is -- you know, the clock stops as you just

22 described it, within three days, but the typing is

23 wrong.  Are you with me so far?

24      A.  I am.

25      Q.  And it takes another three days to determine
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 1 that that document was incorrectly typed so that it

 2 takes a total of six days to go from the RMO to the

 3 correct DocDNA queue, let's say.  Are you with me?

 4      A.  I am.

 5      Q.  In United's administration of that metric, how

 6 long did that document take?

 7      A.  In the administration of the metric for Lason,

 8 it would have been to the time that they originally doc

 9 typed that claim.  So it would have been three days.

10 The six-day component would fall into the quality

11 portion of the contract.

12      Q.  So starting roughly April 1 of 2008, if there

13 were documents that took longer than four days to

14 route, Lason should have incurred a penalty, correct?

15      A.  If it took them more than four days to do

16 their original doc typing, went past -- like five days

17 where they had not done anything with it, that would be

18 reflective that they did not meet the turnaround time.

19      MR. VELKEI:  Before we start a new document,

20 should we just take a break?

21      THE COURT:  Do you need a break?

22      MR. VELKEI:  If that's okay.

23      THE COURT:  Okay.

24          (Recess taken)

25      MR. STRUMWASSER:  Q.  Ms. Vavra back on 1027, for
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 1 a moment, we have some entries there that are zeros;

 2 then we have some cells that are blank.

 3          Do the blank cells indicate something other

 4 than a zero numeric value?

 5      A.  No, it would be a zero.

 6      Q.  You don't know why some are zeros and some are

 7 blanks?

 8      A.  No.  Formatting?  I don't know.

 9      Q.  On 336, on the sixth page, 5258, the bottom

10 two SLAs, "Keyable Document Review" and "Non-keyable

11 Document Review," do you see those?

12      A.  I do.

13      Q.  I don't see those two categories expressed in

14 that way in 5458.  Am I correct that those two

15 categories do not exist in 5458 as such?

16      A.  Yes.  So they would not be reflected in 5458

17 in that way.

18      Q.  So to the extent that those two criteria were

19 being measured at all, they would be reflected in the

20 "Correspondence Sort Review" criteria in 5458; is that

21 right?

22      A.  No.  The -- just to make sure I'm looking at

23 the same one as you.  So in 336, you're looking at the

24 two at the bottom, the "Keyable Document Review (TAT

25 within 24 hours and image accuracy)," and then the
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 1 bottom one, the "Non-keyable."

 2      Q.  So those two SLAs -- strike that.

 3          Those two metrics, they simply were not

 4 carried over to the 2008 contract; is that right?

 5      A.  No, they weren't -- they're not carried over

 6 specifically like that.

 7          What changed is, rather than having the single

 8 turnaround time, it goes into the "TAT, (all documents

 9 mail receipt through data entry)."

10      Q.  So the aspect of correct -- accurately

11 identifying claim versus non-claim, that's something

12 you were not measuring anymore in the 2008 agreement,

13 right?

14      A.  So I'm -- I apologize.  I'm just not following

15 where you -- where are you here?

16          So in 336, "Keyable Document Review (includes

17 turnaround time within 24 hours and image accuracy)."

18          Can you repeat what you're asking me to

19 compare to on the 2008 one?

20      Q.  Am I correct that at the bottom -- you

21 previously testified that, at the bottom of 336 Page 6,

22 those two, bottom two metrics, were measuring whether

23 or not a document was correctly categorized as keyable

24 or non-keyable.  Do you recall that testimony?

25      A.  Correct.  So whether it's keyable or
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 1 non-keyable.  And then the corresponding turnaround

 2 times with that, yeah.

 3      Q.  And am I correct that there is no metric in

 4 the 2008 contract for correctly determining keyable

 5 versus non-keyable?

 6      A.  Correct.  So that metric would have gone --

 7 moved to the more detailed "Correspondence Sort

 8 Accuracy Review."  So that piece changed from the 2006

 9 to the 2008.

10      THE COURT:  Before we start another document, I

11 have a question.

12          Mr. Strumwasser pointed out that the amounts

13 are lower in 2007 and 2006.  But if I understand, for

14 the first line -- for the "Reject Volume for designated

15 RMO Responsibility Codes" -- but if I understand what

16 your testimony is, that reflects the fact that the

17 invoices were less, if it's a straight 3 percent, not

18 that there's something else going on.

19          It's 3 percent an invoice, correct?

20      THE WITNESS:  Right.  I was merely --

21      THE COURT:  I'm not asking you about that.  But is

22 that not what that lower amount reflects?  It reflects

23 a lower invoice amount, not a different set of problems

24 or less -- or a less --

25      THE WITNESS:  Like a less percentage?
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 1      THE COURT:  Well, the percentage is the same,

 2 right?  It's 3 percent?

 3      THE WITNESS:  Correct.

 4      THE COURT:  And it's for 3 percent of an invoice

 5 amount.

 6      THE WITNESS:  That is correct.

 7      THE COURT:  So it doesn't reflect less mistakes.

 8 It reflects a lower invoice.  Is that not true?

 9      THE WITNESS:  It would be -- it is a straight

10 percentage off of the invoice amount.  So it's just

11 less dollars.

12      THE COURT:  So the fact that it's less in January

13 '07 from January '06, doesn't reflect less mistakes or

14 something else.  It reflects a lower invoice amount.

15      THE WITNESS:  Right.  It would just -- just want

16 to make sure I'm following your reasoning, your Honor.

17      THE COURT:  Okay.

18      THE WITNESS:  So how this is calculated would

19 be -- so we look at reject volume.  So for the

20 percentage that they missed it by, it would be the

21 corresponding straight -- same percentage from the SLA.

22          So it would be the varying invoice -- that

23 invoice amount could vary by month because it's not

24 always the same amount.

25      THE COURT:  Right.  But the fact that it's lower
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 1 in January '07 from January '06 doesn't reflect less

 2 mistakes; it reflects a lower invoice amount.

 3          In other words, if you get to a threshold --

 4 right?  You make a certain amount of mistakes, and you

 5 get to a threshold.  And then the 3 percent kicks in.

 6      THE WITNESS:  Well, it -- so it's the -- I don't

 7 know if gradient is the wrong word.  It could be that,

 8 you know, the mistakes were the same, lower, or higher.

 9 It just depends on how much, up to the maximum of 1

10 percent, it was.

11          Do you know what I mean?  So, if you look at

12 the -- under the penalty amount column, the percentage

13 can change a little bit.  So it's hard to say it's a

14 direct -- that it's more or less mistakes based on

15 that.

16      THE COURT:  In 336?

17      THE WITNESS:  I'm sorry.  I was just looking at

18 5458.

19      THE COURT:  Yes, but this one is based on 336,

20 correct?

21      THE WITNESS:  For the 2006 and 2007, yes.

22      MR. VELKEI:  Or put differently, your Honor, it's

23 enterprise-wide.

24      THE COURT:  I understand enterprise-wide.  I'm

25 just trying to -- my understanding -- so if I'm
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 1 mistaken, I need to know.

 2          My understanding is that, once you meet a

 3 certain threshold, the 3 percent kicks in.

 4      MR. STRUMWASSER:  I think your Honor is correct as

 5 within a given quarter.

 6      THE COURT:  Right.  So the reflection that the

 7 amount is less isn't a reflection of more or less

 8 mistakes.  It's a reflection of an aggregate invoice

 9 that's less.

10      MR. STRUMWASSER:  I don't think we know that.

11      MR. VELKEI:  I thought the witness was saying that

12 it may or may not be.

13      THE COURT:  Well, she was looking at this other

14 one that's much more complicated.

15          So I'm asking, under 336, the way I read 336.

16 So this is the penalty on Page 6 and 7?  Yes?  This is

17 the penalties on Page 6 and 7, correct?

18      THE WITNESS:  Correct.

19      THE COURT:  And the penalty kicks in when you

20 don't meet your goal to some extent, right?  Doesn't

21 appear to be variable.  You don't meet your goals, and

22 then it's 3 percent of your invoice or 1 percent of

23 your invoice or whatever?

24      THE WITNESS:  Correct.  So under 336, that

25 particular line item would have been 1 percent of the
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 1 invoice amount.

 2      THE COURT:  Okay.  So I'm sorry.  I said

 3 "3."  But it doesn't reflect less mistakes.  It

 4 reflects that they got to whatever that threshold is,

 5 and the invoice was less.  So 1 percent is less.

 6      THE WITNESS:  They would have had to meet that 1

 7 percent threshold.

 8      THE COURT:  Right.  Whatever the threshold is,

 9 they blew it, right?

10      THE WITNESS:  Correct, correct.

11      THE COURT:  And their invoice was X amount of

12 money, and the penalty was 1 percent of the invoice

13 amount.  Right?

14      THE WITNESS:  That's correct.

15      THE COURT:  So the fact that 1 percent of the

16 invoice amount is $3,596.78 in January '07 and

17 $4,317.66 in January '06 reflects the amount of the

18 invoice not the number of mistakes?

19      MR. STRUMWASSER:  I don't know if that's right,

20 but I can try and clear it up here.

21      MR. VELKEI:  Would you just let -- maybe she can

22 just answer the Judge's question.

23      THE WITNESS:  It would be -- it would be -- they

24 would hit the threshold.  So I think, to answer your

25 question, 1 percent of that month's given invoice would
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 1 be what's on here.  It doesn't mean that -- necessarily

 2 that -- it means that they hit the threshold, but I

 3 don't think you could say it means they made less or

 4 more mistakes without actually seeing that.

 5      THE COURT:  Right.  You can't tell whether they

 6 made less or more mistakes.  It's simply a reflection

 7 of the amount of the invoice.

 8      THE WITNESS:  Correct.

 9      THE COURT:  Okay.  Go ahead.

10      MR. STRUMWASSER:  Q.  This is aggregate for all

11 United business, right?

12      THE COURT:  Yes.

13      THE WITNESS:  Correct.

14      MR. STRUMWASSER:  Q.  Including other contracts

15 than 336, correct?

16      A.  Correct.

17      Q.  Okay.  So as a general proposition, the

18 penalty is a percentage times a volume.  And the Judge

19 is right.  There's only two possibilities under 336.

20 It's either zero percent or 1 percent.

21          But there may be other contracts that are

22 coming in and out where they have less than or more

23 than 1 percent.  They may have been in penalty

24 condition in one month and not in another.  You simply

25 don't know which that is, right?
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 1      A.  That's correct because it's the aggregate

 2 number.

 3      Q.  One thing we do know, if we look, for example,

 4 at February of '06, there was a little over $5,000

 5 penalty in February of '06 for reject volume and a

 6 little less than 3600 in February of '07, right?

 7      A.  Correct.

 8      Q.  And one thing we do know is that the Salt Lake

 9 City RMO business is not reflected in the February '06

10 number, correct?

11      A.  It would not have been in -- in operation at

12 that point, correct.

13      Q.  And it would be in '07, February of '07,

14 right?

15      A.  They would have been in operation, yes.

16      MR. STRUMWASSER:  Does that help, your Honor?

17      THE COURT:  I don't know if that helps.  Different

18 things could have gotten to those numbers.  But it's

19 not a reflection necessarily of whether somebody made

20 more or less mistakes.

21      MR. STRUMWASSER:  Absolutely.  Agreed.

22      THE COURT:  It's an amount based on an invoice and

23 a threshold.

24      THE WITNESS:  Correct, your Honor.

25      MR. STRUMWASSER:  And a percentage, different
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 1 percentage possibly.

 2      THE COURT:  And a different percentage possibly.

 3 All right.  Go ahead.

 4          Next?

 5      MR. STRUMWASSER:  1028?

 6      THE WITNESS:  Yes.

 7      THE COURT:  And this is -- 1028 is what?

 8      MR. VELKEI:  We have a version of this that's a

 9 little easier to read on one page.

10      MR. STRUMWASSER:  No, it isn't easier to read.

11      MR. VELKEI:  You haven't seen it.  I'm suggesting

12 that we printed it in a way that's a little easier to

13 read.  Would you like to see it?

14      MR. STRUMWASSER:  Hmm-mm.

15      MR. VELKEI:  You don't want to see it?

16      MR. STRUMWASSER:  No.

17      MR. VELKEI:  Okay.

18      THE COURT:  Could you tell me what this is?

19      MR. STRUMWASSER:  Your Honor, this is a

20 spreadsheet that was e-mailed to us last night by

21 PacifiCare, and I understand it is regarding Lason

22 penalties.

23      MR. VELKEI:  And to be more specific, your Honor,

24 these are penalties assessed in 2008.  And you see

25 here, because of 5458, penalties being broken out by
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 1 PacifiCare beginning in June.

 2      THE COURT:  Okay.  '08.  All right.

 3          (Department's Exhibit 1028 marked for

 4           identification)

 5      MR. STRUMWASSER:  Q.  Ms. Vavra, do you recognize

 6 the numbers in 1028?

 7      A.  I do.

 8      Q.  On the second page --

 9          And for the record, your Honor, the first page

10 was just above the cells, immediately above, what's on

11 the second page now.

12      MR. VELKEI:  Say that again?

13      THE COURT:  These cells were immediately above

14 what's on the second page.

15      MR. STRUMWASSER:  Q.  Am I correct that, again,

16 the column -- the first column on the left contains the

17 categories of -- contains the metrics against which

18 penalties may have been assessed?

19      A.  Correct.  Each metric category, correct.

20      Q.  And on the second page, we have penalties

21 assessed arising out of RMO East, correct?

22      A.  Correct.  This is the split.

23      Q.  This is what?

24      A.  Correct.  On that page, they're split, the top

25 part.
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 1      Q.  Right.  Then the lower half is PacifiCare.

 2 It's labeled "PacifiCare."  Is that the Salt Lake City

 3 RMO?

 4      A.  That is correct.

 5      Q.  And so it is -- to the extent there were

 6 penalties assessed under 5458, they would appear in

 7 this PacifiCare block?

 8      A.  Correct.

 9      Q.  What's the first page?

10      A.  The first page is again similar to the prior

11 exhibit.  It's aggregate of all of United, January

12 through May.

13      Q.  And so, now, comparing 1028 and 1027; we no

14 longer have a "Legal Review" line, right?

15      THE COURT:  I saw one somewhere.  It's called

16 "Legal Doc Review."

17      MR. STRUMWASSER:  Q.  Is that the same as "Legal

18 Review" on 1027?

19      A.  It is, correct.

20      Q.  Then it drops off after June of '08, starting

21 June of '08, right?

22      MR. VELKEI:  No, it's still there.

23      THE COURT:  It's still there under "RMO East."

24      MR. STRUMWASSER:  Oh, "RMO East."

25      Q.  And we now have a new category, "Accountable
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 1 Mail Review"?  Do you see that?

 2      MR. VELKEI:  Are you on Page 2?

 3      MR. STRUMWASSER:  Page 1 and 2.

 4      THE COURT:  It's on both.

 5      THE WITNESS:  It's on Page 1 and Page 2.

 6      MR. STRUMWASSER:  Q.  Right.

 7      MR. VELKEI:  It's also on 1027 as well, so it's

 8 not new.

 9      MR. STRUMWASSER:  In 2006 but not in 2007, right?

10      A.  Correct.

11      Q.  So was accountable mail review a criterion in

12 2007?  There just weren't any penalties under it?

13      A.  I would have to check specifically to 2007,

14 but a lot of these categories do change based on the

15 actual outcome of the audits or anything that comes

16 through there.

17          So if something were to be added or anything

18 like that, we would -- we would replace the metric and

19 it would just be reflected.  I don't know specifically

20 for 2007.  I would just have to verify that against the

21 contract whether it was just zero or removed from that

22 one in the master.

23      Q.  So either in 2007 some contract was amended to

24 delete it or it was still in some contract, but it was

25 not the source of any penalty assessment?
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 1      A.  Correct.

 2      Q.  Now, this is a metric that was in 336, right?

 3      A.  The "Accountable Mail"?

 4      Q.  Mm-hmm.  Take a look at Page 7.

 5      A.  Correct.

 6      Q.  By the way, we also have on Page 7 there a

 7 category called "Check Lookup."  What's that?

 8      A.  A check lookup is something that is done when

 9 actual live checks come into the mail operation.  They

10 just have to make sure that they -- certain components

11 of those are entered in the system because those checks

12 are actually deposited.

13      Q.  So looking at 1027, the absence of a "Check

14 Lookup" row in either year indicates that there were no

15 penalties assessed for that, right?

16      A.  I would assume so, correct.

17      Q.  Would you show us where on 1028 we would see

18 any assessments that were made because the overall TAT,

19 the hundred percent documents routed within the 96

20 hours, was not met?

21      A.  So are you asking what -- what line item would

22 show a turnaround time penalty?

23      Q.  That will get us there, sure.

24      A.  This would show that there was not any

25 turnaround time penalties in that time period.
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 1      Q.  Either Page 1 or Page 2, right?

 2      A.  So just for the -- just for the RMO component

 3 of it?  Your question was from -- would any of these

 4 line items measure it from the point of receipt then

 5 into the system, right?  That that would not be

 6 reflected?

 7      Q.  No, no.  This is the 96-hour one, which I

 8 understand is --

 9      A.  Correct, that would not be reflected in these

10 categories.  Correct.

11      Q.  All of the cells that are on Page 2, all of

12 the cells that are attributable to the PacifiCare

13 segment of the business show zeroes, right?

14      A.  Correct.

15      Q.  So would I be correct in inferring that at

16 least from June of '08 to December of '08 there were no

17 penalty assessments made against Lason for any of the

18 work that was performed under 5458?

19      A.  For the RMO categories, that is correct.

20      Q.  What's left outside of the RMO category?

21      A.  Data entry.

22      Q.  Where would I find the penalty assessments for

23 data entry?

24      A.  They would not be reflected on here.

25      Q.  Without being able to review the monthly
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 1 assessments, there's no way for us to determine whether

 2 the PacifiCare numbers are zero on Page 2 of 1028

 3 because in fact they were error-free or whether there

 4 were in fact errors detected and they simply were not

 5 fined for them?

 6      MR. VELKEI:  Would you read that back, please.

 7      THE COURT:  Or didn't meet the threshold?

 8      MR. STRUMWASSER:  I'll start with just that.

 9          (Record read)

10      MR. VELKEI:  Objection, argumentative.

11      THE COURT:  Overruled.

12      THE WITNESS:  This would indicate that they were

13 not assessed any penalties for these categories that

14 did not meet the threshold.

15      MR. STRUMWASSER:  Q.  But that's my question is,

16 if there were times when Lason exceeded the permissible

17 level of error but, let's say, they were below the

18 threshold but above zero, we could not tell that from

19 this document, right?

20      A.  Correct.

21      Q.  And if there were numbers above the threshold

22 but, for one reason or another, either intentionally or

23 through inadvertence, United chose not -- either chose

24 or just simply didn't assess penalties, we wouldn't

25 know that without seeing the specific data showing the
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 1 results of the audits, right?

 2      MR. VELKEI:  Your Honor, argumentative.  I mean,

 3 they're saying she's just supposed to opine about what

 4 inferences CDI should draw and whether they can check

 5 whether we're lying or not in connection with these --

 6      THE COURT:  Overruled.  Not implying you're lying.

 7      THE WITNESS:  So this would be reflective of that

 8 no penalties were assessed to Lason on any given month.

 9      MR. STRUMWASSER:  Q.  Right.  It is not

10 necessarily the same as saying no errors were detected

11 or no errors above the threshold would be detected,

12 right?  To determine that I would need to see the

13 results of the audits, right?

14      A.  There could be errors in here.  Just because

15 it's zero -- but they were -- correct, they were not --

16 they did not miss their penalty.

17      Q.  But then there's a second possibility here,

18 which is that there were errors that were eligible for

19 a penalty assessment but, for one reason or another, no

20 assessment was made?

21      A.  We would not have -- we would not have

22 assessed them an error.  We would not have -- so, for

23 example, in that rebuttal process, if it's something is

24 not assessed an error after that point, right, they

25 would not be penalized for that.
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 1      Q.  So, for example, if in a given month you guys

 2 just didn't do an assessment, you just didn't do an

 3 audit, the number that would show up on this exhibit

 4 would be zero penalty, right?

 5      A.  If we didn't do an audit, we would not be able

 6 to hold them accountable if we didn't do one.

 7      Q.  Now, under the SLAs under 5458, the SLAs are

 8 based on the accuracy of Lason's work with respect to

 9 each platform, right?

10      A.  I am not -- I'm not certain if results are

11 published specific to each PacifiCare platform.

12      Q.  Take a look at 5458.

13      A.  Okay.

14      Q.  Page 9, under "Performance Guarantees," at the

15 bottom, "penalties will be applied on a monthly basis

16 and will be based on each platform's results."  Do you

17 see that?

18      A.  I do see that.

19      Q.  So to the extent an audit was done on a given

20 month, there would be data by -- by platform, correct?

21      A.  I'm not certain in -- like, again, when I read

22 "platform," I think of RIMS, ILIAD or NICE.  I would

23 have to go back -- I don't know if that means in the

24 context of this contract whether it's book of business

25 or not.  I have to check.  I don't know if it's
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 1 produced RIMS, ILIAD or NICE versus PacifiCare or

 2 United or an Oxford, for example.

 3      Q.  Whether it is book of business or claim paying

 4 platform, that would definitely isolate the RIMS

 5 business from non-RIMS business, right?

 6      MR. VELKEI:  Objection, vague, calls for

 7 speculation.

 8      THE COURT:  Overruled.

 9          If you know.

10      THE WITNESS:  Not if it's just -- just PacifiCare

11 data.  So on this PacifiCare line right here, on 1028,

12 what I don't know is if that's split out by RIMS, ILIAD

13 or NICE.

14      MR. STRUMWASSER:  Q.  Ms. Vavra, sitting here

15 today, you are unable to testify that Lason was

16 assessed a single dollar in penalties under either 336

17 or 5458, are you?

18      A.  I do not know if they were -- had a specific

19 penalty to PacifiCare.

20      Q.  When you were here last, we were discussing

21 575, Mr. McMahon's e-mail and the correspondence that

22 preceded it.  Do you recall that?

23      A.  I do, yes.

24      Q.  Can you take another look at that or --

25      A.  Okay.
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 1      Q.  And it was your testimony -- with respect to

 2 the statement that "Lason needs to be absolutely

 3 micromanaged into the ground," it was your testimony

 4 that he was not expressing concern that Lason was not

 5 being managed strictly enough but was simply wondering

 6 whether there were SLAs in place.  Do you recall that

 7 testimony?

 8      A.  I recall, after reading this, indicating that

 9 it was clear that Mr. McMahon was not sure if we had

10 SLA in place, yes.

11      Q.  But was it also your testimony that

12 Mr. McMahon was not criticizing how closely -- as a

13 general matter, how closely Lason was being managed?

14      A.  I think he honestly did not know.

15      Q.  This could put one in an awkward position with

16 respect to Mr. McMahon, but those still are two

17 different questions, whether he knew and whether he was

18 criticizing.

19          Did you understand this first sentence of this

20 e-mail under the word "Ellen" to be a criticism about

21 how well Lason was being managed?

22      A.  I did not read it as a criticism, no.

23      Q.  And you testified that just a few days after

24 this e-mail Mr. McMahon visited Cypress and expressed

25 the view that the DocDNA initiatives and remediation
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 1 were under control.  Do you recall that testimony?

 2      A.  I do.

 3      Q.  Let me show you Exhibit 941 in evidence and

 4 ask you if this is the basis of that belief.

 5      A.  This was the information that I received after

 6 his visit.

 7      Q.  And this is the document you had in mind when

 8 you were talking about Mr. McMahon's observation about

 9 his trip to Cypress?

10      A.  As it referred to the DocDNA piece, yes.

11      Q.  Now, you don't disagree, do you, that

12 Mr. McMahon believed that some aspects of the DocDNA

13 process had been a big part of the problems with the

14 provider dispute resolution process, correct?

15      MR. VELKEI:  Calls for speculation as to what

16 Mr. McMahon believed.

17      THE COURT:  Could you read the question back,

18 please.

19          (Record read)

20      THE COURT:  You can rephrase.  I'm going to

21 sustain.

22      MR. STRUMWASSER:  Q.  You offered the view that

23 this e-mail, Mr. McMahon's 941, reflected satisfaction

24 with the progress that was being made on Lason?  Is

25 that a correct summary of your testimony?
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 1      A.  Yes, but after I read this, it was -- it was

 2 more clear to -- or I think that he summarized this as

 3 having a more clear understanding of DocDNA versus this

 4 particular e-mail (indicating), the 575.

 5      Q.  Ms. Vavra, do you see anything in 941 that

 6 would indicate that Mr. McMahon thought that Lason was

 7 being properly managed prior to the measures that were

 8 taken -- that were in the process of being taken in --

 9 and described in 941?

10          (Record read)

11      MR. VELKEI:  Vague and argumentative.

12      THE COURT:  Overruled.

13          If you understand.

14      THE WITNESS:  I'm -- I don't know if I follow the

15 question, I'm sorry.

16      THE COURT:  You're asking her whether this

17 indicates what the condition was prior to the measures

18 reflected on Page 12021?

19      MR. STRUMWASSER:  That's right, your Honor.  Thank

20 you.  Much better question.

21      THE COURT:  Just trying to figure it out.

22      THE WITNESS:  I -- so when I read this -- and

23 particularly, the focus that I would have had would

24 have been around the DocDNA piece as it pertains to

25 Lason.  When I read this, that he now has an
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 1 understanding of the processes and that, with the

 2 management of those, that they are -- that he left

 3 there feeling that they were under control.

 4      MR. STRUMWASSER:  Q.  Under control now or under

 5 control from the start?

 6      A.  Under control at this -- at the time that he

 7 wrote this, yes.

 8      Q.  Did you understand Mr. McMahon to have

 9 concluded that DocDNA was a serious contributor to the

10 problems that were being encountered in the provider

11 dispute resolution process?

12      A.  I personally did not make a connection

13 between -- on the provider dispute piece.

14      Q.  Did you understand Mr. McMahon to be saying in

15 941 that the SLAs did not in fact require rejiggering?

16      A.  I didn't read anything in 941 to -- that would

17 have pertained to how he felt about SLAs in 941.

18      Q.  So you don't have any doubt that, even after

19 his trip to Cypress, he felt that the SLAs needed

20 rejiggering, do you?

21      A.  I think that he didn't understand -- he didn't

22 understand what SLAs we had in place, if any, to even

23 know if they needed rejiggering.

24      Q.  So you aren't disputing that Mr. McMahon had

25 concerns about the SLAs.  You just don't think he had a
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 1 basis for those concerns; is that a fair reading of

 2 your statement?

 3      MR. VELKEI:  Objection, misstatement of testimony,

 4 argumentative.

 5      THE COURT:  Overruled.

 6      THE WITNESS:  I don't think he knew if we actually

 7 had them in place, by reading that.

 8      MR. STRUMWASSER:  Q.  You did in fact rejigger the

 9 SLAs after 575, right?

10      A.  The SLAs were changed as of the 5488 -- 5458.

11      Q.  Is that something other than rejiggering?

12      A.  I don't know if I would call it rejiggering,

13 but they were changed effective 4/1/2008.

14      Q.  So your reading is that, in 575, Mr. McMahon

15 had doubts about whether there were SLAs -- proper SLAs

16 in place but just didn't know himself?  Is that your

17 reading?

18      A.  Yeah.  He specifically states in there he's

19 just assuming that they exist, what are they.  He just

20 didn't have clarity around whether or not we had them.

21      Q.  There's nothing in 941 that indicated

22 satisfaction with SLAs, is there?

23      A.  No.  He does not make a reference to the SLA

24 in 941.  He's just outlining the particular components

25 of DocDNA and that now he feels that they are within
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 1 control.

 2      Q.  Ms. Vavra, you testified previously that one

 3 of the major improvements in the oversight of Lason

 4 when United took over was that United, not Lason, was

 5 responsible for checking whether Lason was meeting

 6 SLAs; do you recall that testimony?

 7      A.  Yes.

 8      MR. STRUMWASSER:  Let me show you a copy of 707 in

 9 evidence.

10      THE WITNESS:  Okay.

11      MR. STRUMWASSER:  Q.  Do you recognize this

12 e-mail -- this e-mail chain?

13      A.  I do now after reading it, yes.

14      Q.  The bottom of Page 1 and continuing on to the

15 next page, you're scheduling a weekly meeting to

16 discuss remediation issues with Lason, right?

17      A.  That is correct.

18      Q.  And you're attaching a list of items that will

19 be discussed in this meeting, correct?

20      A.  I don't recall what the attachment is or see

21 it here.  I'm not sure exactly what I attached.

22      Q.  Okay.  So at the top of the document on the

23 first page there's an attachment "10-18 Summit Action

24 Items.xls"; would that have been the attachment that

25 you were forwarding?
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 1      A.  It could have been.  I honestly don't know.

 2      Q.  Or it could have been the list of -- the list

 3 of items with the summary of what was decided about

 4 each item, correct?

 5      MR. VELKEI:  Calls for speculation.

 6      THE COURT:  If she knows.  I mean, there are some

 7 items that are reflected in the e-mail on the top part

 8 of the --

 9      THE WITNESS:  I don't see actually on -- my e-mail

10 out doesn't have an attachment line, so I don't know

11 what the attachment was.  It's just referring to

12 setting up the meeting.

13      MR. STRUMWASSER:  Q.  About a third of the way

14 down on Ms. Akahoshi's e-mail, we have an item that

15 begins "Item No. 25."  Do you see that?

16      A.  I do.

17      Q.  Apparently it consisted of "additional quality

18 resources needed for PHS outsourced functions."  Would

19 that have been an item on your to do list?

20      A.  Putting -- taking the quality review from

21 Lason which existed at the time to moving it into the

22 United quality model of us doing the quality was on --

23 was definitely one of the tasks.

24      Q.  And Ms. Akahoshi writes, "I thought this was

25 interesting, since Kelly said she's meeting with Julie



17416

 1 Gustafson to outline the quality metrics and resource

 2 gaps that exist for PHS.  At the same time they'll

 3 discuss the same gaps for UHC since they don't seem to

 4 have any quality SLAs or metrics either."  Do you see

 5 that?

 6      A.  I do.

 7      Q.  And you're the Kelly here, right?

 8      A.  I am.

 9      Q.  And Ms. Akahoshi writes -- immediately

10 thereafter, "It's hard to believe, but from my

11 understanding, Lason performs their own internal

12 quality audits but aren't held to any UHC

13 expectations."  Do you see that?

14      A.  I do.

15      Q.  Is that consistent with your understanding of

16 what was going on at the time, that Lason performed its

17 own internal quality audits?

18      A.  Right.  At the time of the acquisition, what

19 was set up in place was that they self reported

20 quality.

21      Q.  And that they did not have any UHC

22 expectations to report against?

23      A.  They wouldn't have had UHC expectations.

24 Again, I'm not sure what they reported to PacifiCare at

25 the time.
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 1      Q.  That would have been 11 months into the

 2 acquisition, right?

 3      A.  Approximately, yes.

 4      Q.  So a little further down in the same e-mail

 5 from Ms. Akahoshi, you see a sentence that said, "I

 6 also clarified" -- not to be confused with the one

 7 above it, which says "I clarified."

 8      MR. VELKEI:  "I also clarified that if it takes 6

 9 to 12 months"?

10      MR. STRUMWASSER:  Q.  Yes, "I also clarified that

11 if it takes six to 12 months to 'help Lason be

12 successful,' that extended time frame is unacceptable

13 so it was good that Kelly agreed with the

14 clarification."  Do you see that sentence?

15      A.  I do, yes.

16      Q.  Do you recall agreeing with Ms. Akahoshi about

17 this?

18      A.  I don't know what "help Lason be successful"

19 means, so I don't recall.

20      Q.  You don't know whom she's quoting?

21      A.  I don't.

22      Q.  Is it your -- was it your view on or about

23 November 20th of -- well, sometime in October or

24 November of 2007, that Lason was not yet successful?

25      A.  I do not know what it means to say "help Lason
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 1 be successful."  I don't know what -- what's being

 2 referenced there and what the "6 to 12 months" would

 3 mean.

 4      Q.  Sitting here today, is it your opinion that,

 5 as of November of '07, Lason was successful?

 6      A.  As far as with the implementation and

 7 integration of the PacifiCare work and what they were

 8 given, I do believe that they were successful.

 9      Q.  As of November of '07?

10      A.  At -- for the point of the integration,

11 migration, yes.

12      Q.  And you started your answer with -- as -- "as

13 far as with the implementation and integration of

14 PacifiCare work."  Was there some aspect of Lason's

15 work that was not successful in your view as of

16 November of '07?

17      A.  Some aspect of the work that Lason was doing

18 for PacifiCare?

19      Q.  No, Lason was doing for anything that had

20 anything to do with your concerns.

21      A.  Not to my knowledge, no.

22      Q.  So notwithstanding your having given us that

23 introductory as far as PacifiCare was concerned, in

24 fact, it's your opinion today that as, of November of

25 2007, Lason was just plain successful, right?
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 1      MR. VELKEI:  Successful at what?  Objection,

 2 vague.

 3      THE COURT:  Overruled.

 4      THE WITNESS:  I believe that for what Lason was

 5 given to do, the tasks at hand, converting the manual

 6 process to the automated process, that they were

 7 successful in executing against what was given to them.

 8 If issues arose and were documented, I believe that

 9 they were successful in building the team to put the

10 right remediation around that, yes.

11      MR. STRUMWASSER:  Q.  Was that a "yes"?

12      A.  Yes.

13      Q.  Now, I misspoke a little earlier.  November of

14 '07 was two years after closure, almost two years after

15 closure, right?

16      MR. VELKEI:  Closure of the acquisition?

17      MR. STRUMWASSER:  Of the acquisition.

18      THE WITNESS:  Of the acquisition, yes.

19      MR. STRUMWASSER:  1030?

20      THE COURT:  1029.

21      MR. STRUMWASSER:  1029.

22      THE COURT:  1029 is an e-mail with a top date of

23 January 22nd, 2008.

24          (Department's Exhibit 1029, PAC0244200 and

25           PAC0277421 marked for identification)



17420

 1      MR. STRUMWASSER:  And, your Honor, for the record,

 2 1029, consists of two pages that are not consecutive.

 3 We are inferring, I'll ask the witness about this, that

 4 they were connected based on the content of the two

 5 documents.

 6          But there was a -- the first page shows there

 7 was an attachment.  The document was produced without

 8 one, and we found another document in the PacifiCare

 9 production that appears to be a match.

10      MR. VELKEI:  Your Honor, the witness may not be

11 able to give the answer to that question, but we'll

12 look at the lunch break.

13      THE COURT:  Can you read the second page?

14      THE WITNESS:  I can.

15      MR. STRUMWASSER:  I will represent, your Honor,

16 that the title of the second page document was the

17 title that appears on the first page of attachments,

18 "SLA Metrics Background.xls."

19      THE WITNESS:  Okay.

20      MR. STRUMWASSER:  Q.  Do you remember receiving --

21 the e-mail itself, for the moment, Ms. Vavra?

22      A.  Yes, after rereading it, yes.

23      Q.  And does the second page, Bates 7421 look like

24 the attachment that is referenced on the first page?

25      A.  I honestly don't know.
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 1      Q.  The information on the second page corresponds

 2 to the kind of information that's referenced on the

 3 first, right?  You may need your magnifying glass.

 4      A.  No, I can read it.  I'm just cross-referencing

 5 here.

 6          Yeah, so it looks like the second page is -- I

 7 would say the turnaround time component of this e-mail.

 8      Q.  And the proposed turnaround times for Lason to

 9 process documents are from the time the document is

10 date stamped at the RMO to the time the document is put

11 into a PacifiCare REVA or DocDNA queue, right?

12      A.  By last touch of Lason.

13      Q.  Right.  So "yes," with that proviso, right?

14      A.  Because it still could go into many other

15 queues after by another touch, correct.

16      Q.  So the proposal that's under consideration

17 here is that Lason process 50 percent of the documents

18 within three days, 90 percent within five days and 100

19 percent within seven days, right?

20      A.  I'm just not seeing the -- I see the three,

21 five, and seven but not corresponding percentages.

22      Q.  On the second page, the spreadsheet at the

23 very bottom there, "proposed percent"?

24      A.  Okay.  There we go.  Thank you.  Okay, I see

25 that now.
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 1      Q.  And the attachment lists Lason's performance

 2 against these proposed -- metrics that were to be

 3 proposed for September, October, November, and December

 4 of '07, correct?

 5      A.  I don't see the year on there, but -- yeah, I

 6 just don't see the year after the month.

 7      Q.  Well, setting aside the question of the year

 8 then, what we do see is, whatever years these are, for

 9 September, October, November, and December, Lason

10 satisfied none of the proposed turnaround time metrics,

11 correct?

12      A.  For the proposed metrics, correct.

13      Q.  And September, for example, less than 50

14 percent of the documents were routed within five days,

15 correct?

16      A.  Shows 49.7 correct.

17      Q.  And the 14.7 percent took more than ten days

18 to get to a DocDNA or REVA queue, correct?

19      A.  Correct.

20      Q.  Now, you were, in fact, in January of 2008,

21 contemplating proposing turnaround SLAs for Lason,

22 right?

23      A.  For -- for doc type?

24      Q.  Yes.

25      A.  Correct.  That would be -- been the new -- the
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 1 new metric for the new contract, correct.

 2      Q.  These are the things that went into 5458,

 3 right?

 4      A.  They would be included in 5458.

 5      Q.  Do you know any other time in which PacifiCare

 6 was proposing TAT metrics of 50 percent, 90 percent and

 7 100 percent other than in early 2008 in connection with

 8 what became 5458?

 9      MR. VELKEI:  And I just want to say this for the

10 record, the record has not established that, in fact,

11 these two go together.  Ms. Vavra didn't offer that

12 testimony.  I'll be happy to look at the lunch break,

13 but subject to that objection.

14      THE COURT:    All right.

15      THE WITNESS:  I'm -- I don't recall a 50, 90 and

16 100 metric.

17      MR. STRUMWASSER:  Q.  Was there any other time

18 other than the beginning of 2008 when you were

19 considering SLAs for DocDNA for Lason?

20      A.  I don't know.

21      Q.  Was there any other time other than September,

22 October, November, and December of 2007 when Lason's

23 turnaround times were running anything like the numbers

24 on the second page here?

25      MR. VELKEI:  Objection, vague.
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 1      THE COURT:  If you know.

 2      THE WITNESS:  I just don't know.

 3      MR. STRUMWASSER:  Q.  As of January of 2008, there

 4 were no SLAs that governed the turnaround time for

 5 these non-keyables, right?

 6      A.  For the doc typing piece?  Correct.

 7      Q.  And in fact, 2007 was the last time in which

 8 Lason would have had September, October, November or

 9 December numbers that were not subject to an SLA for

10 doc typing turnaround time, correct?

11      A.  No, I don't think that's correct.  It would be

12 when the -- it would be when the actual new contract

13 was implemented that had the specific turnaround times

14 indicated and then when they were at their ramp based

15 on that.

16      Q.  Okay.

17      A.  So there would have been other months.

18      Q.  So you're saying it could have happened also

19 September, October, November and December of 2008,

20 right?

21      A.  Where they had -- that what could have

22 happened?

23      Q.  In 2007, we know there were no TAT SLAs,

24 right?

25      MR. VELKEI:  For DocDNA?
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 1      THE WITNESS:  For the specific doc types, correct.

 2 There were other TATs, yes.

 3      MR. STRUMWASSER:  Q.  That's what we're talking

 4 about.  By September, October, November and December

 5 '08, there was a contract containing such SLAs,

 6 correct?

 7      A.  That is correct.

 8      Q.  But you're saying they may not have actually

 9 been subject to a penalty at that point?

10      A.  I would have to go back, based on ramp and

11 category, to see when those would have applied.

12      Q.  Immediately after 2008, like early 2009, there

13 was, to the best of your knowledge, nobody was

14 proposing new SLAs for DocDNA typing for Lason were

15 they?

16      A.  Not that I can recall, no.

17      Q.  So if there's a document that says "proposed

18 SLAs for DocDNA typing," and that same document shows

19 numbers for September, October, November, December,

20 it's unlikely those four months would have been

21 September, October, November, December of '08, correct?

22      A.  I think, yeah, I would think 2007.  I'm just

23 making an assumption.

24      Q.  And then in early 2006, there was no

25 discussion about Lason DocDNA metrics, was there?
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 1      MR. VELKEI:  Calls for speculation.

 2      THE COURT:  Overruled.

 3      THE WITNESS:  Yeah, I don't know whether there was

 4 a discussion or not with the group working on it.  But

 5 there wasn't -- there wasn't specific measurements in

 6 the contract.

 7      Q.  And it's not like there was -- nobody was

 8 proposing in -- at United specific numbers to impose on

 9 Lason for SLAs in early 2006, correct?

10      A.  For doc typing, not that I was a part of.

11      Q.  Okay.  So assuming that the numbers for the

12 second page, 7421, do in fact pertain to September

13 through December of 2007, this performance level was

14 not subject to penalties due to low performance,

15 correct?

16      MR. VELKEI:  In 2007?

17      MR. STRUMWASSER:  Q.  Assuming this is 2007, they

18 were not subject to penalties, right?

19      A.  Right.  Assuming 2007, the 50, 90 and 100

20 would not have been -- they would not have been

21 penalized against those percentages.

22      MR. STRUMWASSER:  1030, your Honor.

23      THE COURT:  Is this a short inquiry?

24      MR. STRUMWASSER:  This is a short inquiry but a

25 big document.
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 1      THE COURT:  That's fine.  1030 is an e-mail with

 2 attachment dated February 22nd, 2008.

 3          (Department's Exhibit 1030 PAC0100205

 4           marked for identification)

 5      THE WITNESS:  Okay.

 6      MR. STRUMWASSER:  Q.  Do you recognize this e-mail

 7 and the attachment?  Let's just do the e-mail.  Do you

 8 recognize the e-mail?

 9      A.  After rereading it again, yes.

10      Q.  And the attachment, do you recognize having

11 received that?

12      A.  I don't recall seeing it, but if it was

13 attached to the e-mail, I got it.

14      Q.  Perfectly good answer.  So this e-mail

15 reflects that as of February 22, '08, PacifiCare had

16 been auditing Lason's work for about a month, correct?

17      A.  As specific to doc typing, correct.

18      Q.  And the audit was being done by reviewing a

19 100-document sample each week, right?

20      A.  That -- that is what -- yep, that's what's

21 indicated here.

22      Q.  At this time PacifiCare is still trying to

23 figure out how to reconcile its audit results with

24 Lason's internal audit results, right?

25      A.  That is how I would read this, yes.



17428

 1      Q.  And we have in the attachment Lason's internal

 2 audit report for January of '08, correct?

 3      A.  Looks like April '07 to January '08, correct.

 4      Q.  And we have, starting on 0213, we have what

 5 appears to be a list of keying errors; would you agree

 6 with that?

 7      MR. VELKEI:  A list of what?

 8      THE COURT:  Keying errors.

 9      MR. VELKEI:  Thank you.

10      THE WITNESS:  I can't tell if that's a keying

11 error on a new claim or a doc typing error.  I'm not

12 sure what's reflected in here other than it would be a

13 list of errors.

14      MR. STRUMWASSER:  Q.  Let's look at 20 -- 0215.

15 We have on this page a "Wrongly Mapped Sections

16 Pareto - November '07."  And I take it that the box to

17 the right is the data for which the graph is

18 representative.  Is that how you understand this also?

19      THE COURT:  The record should reflect that the

20 numbers on the graph and -- goes to the top graph and

21 the material on the bottom of both graphs is

22 unreadable.

23      MR. VELKEI:  Thank, your Honor.

24      MR. STRUMWASSER:  Pardon me?

25      THE COURT:  They're unreadable.
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 1      MR. STRUMWASSER:  Yeah, on the X axis.

 2      THE WITNESS:  So without being able to read those,

 3 if I look I'll go to the second one which is 39 and

 4 then go over to the right of it, I would say that claim

 5 number represented that 39.

 6      MR. STRUMWASSER:  Q.  Right.  So we can tell, for

 7 example, on the upper graph that the first item is

 8 "LOB" as it is on the table and that the last item ends

 9 in "ADD" as does the last item on the table?

10      A.  Correct.

11      Q.  And these are variables that are keyed for a

12 claim, correct?

13      A.  On 215, those would be keyable claim fields.

14      Q.  So these are not correspondence, these are

15 claim documents, correct?

16      A.  Based on this Pareto -- based on those charts,

17 I would say that those are keyable claims.

18      Q.  And for both of these tables, the most common

19 error is LOB, correct?

20      A.  That is correct.

21      Q.  Which stands for line of business, correct?

22      A.  I am actually not positive on that.

23      Q.  Is there another LOB field that Lason is

24 required to keep?

25      A.  No, I think that's their only field.  I'm just
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 1 not positive of "LOB" is an acronym for line of

 2 business.  I don't know that.

 3      Q.  So you know that they capture one and only one

 4 LOB field, you just don't know what it stands for?

 5      A.  Yeah, there's one LOB field.

 6      Q.  And "LOB" is widely used in the insurance

 7 industry to refer to line of business, right?

 8      A.  It is.

 9      Q.  Do you know of any other LOBs that are widely

10 used?

11      MR. VELKEI:  Argumentative.

12      THE COURT:  Overruled.

13      MR. STRUMWASSER:  Q.  Would you agree that if the

14 Lason keyers had access to the claims systems where

15 they could look up a particular number and determine

16 what line of business that person was insured under

17 that these errors would have been reduced, these LOB

18 errors?

19      A.  So can you read me that back?

20          (Record read)

21      THE WITNESS:  I don't -- I don't know.

22      MR. STRUMWASSER:  Q.  One way or the other?

23      A.  (Shakes head negatively)

24      THE COURT:  Recess?

25      MR. STRUMWASSER:  Yes.



17431

 1      THE COURT:  1:30.

 2          (Luncheon recess taken from 12:01 to 1:39)

 3      THE COURT:  Back on the record.

 4      MR. STRUMWASSER:  Good afternoon, Ms. Vavra.

 5      MR. VELKEI:  Mr. Strumwasser, did you want to put

 6 this on the record?

 7      THE COURT:  Oh, yes.  Do that please.

 8      MR. STRUMWASSER:  Please.

 9      MR. VELKEI:  Just to confirm, I said at the lunch

10 break I would check and confirm that Bates No. 277421

11 that's attached to Exhibit 1029 does in fact correspond

12 with the e-mail dated January 26th, 2000.

13      MR. STRUMWASSER:  Our next in order, your Honor.

14      THE COURT:  All right.  That is 1031.  1031 is an

15 e-mail dated March 14th, 2008.

16          (Department's Exhibit 1031, PAC0620037

17           marked for identification)

18      THE WITNESS:  Okay.

19      MR. STRUMWASSER:  Q.  Do you recognize this e-mail

20 chain?

21      A.  I do, yes.

22      Q.  So Lason is supposed to be indexing documents

23 to a member, right?

24      A.  I believe index a member or a claim number.

25      Q.  A member number or claim number, right?
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 1      A.  Correct.

 2      Q.  And on 0038, Ms. D'Ambrosi is asking whether

 3 there is anything done to audit Lason's performance in

 4 that indexing, correct?

 5      A.  Yes.  She's asking if there is a quality audit

 6 on there, correct.

 7      Q.  And on the first page, 0037, Mr. Moore says

 8 that he doesn't believe data capturing is conducting

 9 any auditing of this process, correct?

10      A.  That the data capture team is not conducting

11 an audit, correct.

12      Q.  And Ms. Jones replies, "Bill, I thought James

13 managed the Mexico process for some reason.  From RMO

14 perspective, we are NOT" -- in all caps -- "doing any

15 auditing of Mexico."  And there's two versions of this.

16 I'm talking about the second one, that is to say, the

17 higher one on this piece of paper.

18      MR. VELKEI:  "See my correction below"?

19      THE COURT:  Yes, where the "NOT" is in capitals.

20      MR. STRUMWASSER:  Q.  Who is James that she is

21 referring to here?

22      A.  I believe she would be referring to James

23 Espinoza.

24      Q.  And he is?

25      A.  He is -- James was an individual within the
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 1 claim operations, so under Ms. Vonderhaar's leadership

 2 team.

 3      Q.  And at the top, Ms. Berkel forwards this

 4 stream to you and asks if you can please test the

 5 indexing of documents.  Do you see that?

 6      A.  I do, yes.

 7      Q.  Is this e-mail chain consistent with your

 8 understanding that, in March of 2008, PacifiCare was

 9 doing no auditing of Lason's operation in Mexico?

10      A.  I know at this time this was not an audit

11 being conducted within the data capture as relates to

12 that.

13      MR. STRUMWASSER:  Your Honor, I'm giving the

14 witness a copy of 369 in evidence.

15      THE COURT:  All right.

16      THE WITNESS:  Okay.

17      MR. STRUMWASSER:  Q.  Do you recognize this

18 document?

19      A.  I actually don't recognize this document in

20 the format like this, no.  But I recognize what's --

21 the information in it.

22      Q.  Mr. Murray testified that this was the first

23 of the scorecards covering non-keyable correspondence

24 process starting with data from May of '08.  Is that

25 consistent with your recollection?
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 1      A.  Actually, it looks like there's quite a bit

 2 more than non-keyable in here but --

 3      Q.  Yes, that's right.

 4      A.  Oh.

 5      Q.  But this is as early as we have for keyable,

 6 right?

 7      MR. VELKEI:  Calls for speculation.

 8      MR. STRUMWASSER:  Q.  For non-keyable rather?

 9      MR. VELKEI:  Calls for speculation.

10      THE COURT:  If you know.

11      THE WITNESS:  I don't know.

12      MR. STRUMWASSER:  Q.  Now, under 5458, the TAT

13 requirement for non-keyable was 96 percent within 72

14 hours -- which is three days, right?

15      A.  The 72 hours would be three days.

16      Q.  And the TAT requirement under 5458 for

17 non-keyable was 96 percent within three days, right?

18      A.  96 in 72.

19      Q.  96 in 72 hours, and 100 percent in 96 hours,

20 right?

21      A.  Correct.

22      Q.  Which is four days, right?

23          Right?

24      A.  Yes, 96 is four.  Sorry.

25      Q.  Do you agree, the phrase at the bottom of the
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 1 first page, "Front End TAT (from original receipt

 2 date)," that corresponds to the time from the RMO to

 3 completion of doc typing?

 4      A.  I just -- I don't know what the references to

 5 the "Front End TAT" is.

 6      Q.  Well, you're familiar with these data you

 7 said, right?

 8      A.  Yeah.  I'm just looking in here to see if

 9 there's any reference of what we'd be putting into the

10 front end TAT.  We've got percent processed in three

11 and percent in five versus the four.  So I'm not sure

12 if it's -- everything in that one is exactly in this

13 front end TAT calculation.

14      Q.  Okay.  The various items that are listed in

15 Column A from 1 through 26, those are -- or -- yes.

16 Those are -- you recognize those as metrics that were

17 applicable to Lason, right?

18      A.  I'm not familiar with -- in the contract with

19 the "Percent of Mail Backdated."  Let me read the rest.

20          So there are some on here that would not be --

21 that I'm not familiar with being in the statement of

22 work.

23      Q.  Do you understand there to have been a

24 scorecard that captured TAT for non-keyable within 72

25 and 96 hours?
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 1      A.  I don't know if I recall scorecards that I saw

 2 where they were split out.

 3      Q.  And if the item starting in Row 28 through 30

 4 is in fact -- does in fact correspond to the 96 and 100

 5 percent requirements in 5458 with the understanding

 6 that, instead of four days, it shows five days, would

 7 you agree that those percentages that go across Column

 8 E through V, those would not match -- those would not

 9 meet the TAT requirements that correspond to the 72-

10 and 96-hour requirements, correct?

11      A.  So if, in Line -- so if, in Line 29 and 30, if

12 what's encompassed in there was what was outlined in

13 the statement of work, then that number would not

14 match.  I just don't know what's in that front end TAT

15 calculation.

16      Q.  Okay.  Do you know whether in fact, for the

17 months of May through August that -- whether or not

18 Lason was in fact meeting the 72- and 96-hour TAT

19 requirements for non-keyable?

20      MR. VELKEI:  Are we talking 2007, 2008?

21      MR. STRUMWASSER:  We're talking 2008.

22      THE WITNESS:  Specific, just specifically split

23 out for non-keyable?

24      MR. STRUMWASSER:  Q.  Yeah.

25      A.  No.
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 1      Q.  "No," you don't know, or "no," they weren't

 2 meeting?

 3      A.  No, I don't know with the specifics split out.

 4      Q.  But we do know that there was no penalty

 5 assessed for failing to meet the TATs, at least as far

 6 as PacifiCare is concerned in 2008, right?

 7      A.  For -- so from June 2008 forward, there was --

 8 there was no indication of them missing a TAT metric

 9 specific to PacifiCare.

10      Q.  There was no indication of a penalty, correct?

11      A.  Or of a penalty, correct.

12      Q.  I want to follow up on something you said this

13 morning.  You remember my showing you the e-mail

14 regarding whether -- the amount of time it would take

15 for Lason to be a success?  Do you remember that

16 e-mail?

17      A.  Yes.

18      Q.  And I understood your answer to be that you

19 thought Lason was a success "given what we gave them."

20 Is that a fair characterization of what you said?

21      A.  Given what we gave them and then, once

22 processes were changed and their remediation around

23 that, yes, that they were successful.

24      Q.  And now I'd like to ask you whether you think

25 that United was a success in giving Lason what they
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 1 needed in 2006 and 2007 to be a success overall.

 2      MR. VELKEI:  Vague as to "overall," and irrelevant

 3 to the extent you're talking about United business with

 4 Lason.

 5      THE COURT:  Overruled.

 6      THE WITNESS:  Based on what -- so my answer would

 7 be yes, I would consider it successful, again, based on

 8 the requirements and what was given to them to execute

 9 on, that we were successful.

10      THE COURT:  I don't think that was the question.

11      MR. STRUMWASSER:  No.

12      Q.  Let me try again.

13      A.  Okay.

14      Q.  I understand you to say, "Given what it is

15 that we gave Lason and what we gave them to do," you

16 think they were a success, they were successful, right?

17      A.  Yes.

18      Q.  And now I'm asking you whether you think

19 United gave Lason for that period the tasks and

20 information and instructions necessary for Lason to be

21 a complete success.

22      A.  United gave Lason the best information that we

23 had based on how those business requirements were

24 developed by PacifiCare and, you know, to the best of

25 what we had, gave them what they needed to be a
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 1 success.

 2      Q.  So the answer is yes?

 3      A.  Yes.

 4      Q.  Do you understand the business requirements

 5 for the Lason work for the work that was done in India

 6 to have been developed -- those business requirements

 7 to have been developed by PacifiCare as opposed to

 8 United legacy staff?

 9      A.  I think it's -- it would be the actual subject

10 matter expertise to what goes into the documentation,

11 yes, would have come from the PacifiCare individuals.

12          But there would have been United people that

13 would take that information and put it into a United

14 format to give to them.  But the people that were

15 actually engaged in helping develop those would have

16 been the PacifiCare people.

17      Q.  So do I understand you to be saying that the

18 PacifiCare people did not give the United people

19 sufficient information for Lason to be a complete

20 success?

21      A.  I believe they gave us what they had, but we

22 had to obviously change processes as we went.

23      Q.  Were you also responsible for the PacifiCare

24 relationship with MedPlans?

25      A.  Upon the acquisition, really, my role with
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 1 MedPlans was to go and do a due diligence review.  I

 2 believe their operation was in Fort Scott at the time.

 3 But the actual -- because that's claim adjudication,

 4 the actual relationship, ownership of that, falls under

 5 the claim piece not the data capture piece.

 6      Q.  Right.  I understand the process belonged to

 7 Ms. Vonderhaar or somebody within her organization,

 8 right?

 9      A.  But also from a vendor relationship

10 perspective, the claim piece of it is actually handled

11 by a peer of mine.

12      Q.  And that was whom?

13      A.  At the time -- I'd have to go back to that

14 time period to see which one of the leaders was over

15 that.  It actually might have been Ellen prior to going

16 to Patrick Stamm [phonetic], who is the individual now,

17 actually, who has that.  So Ellen may have had that for

18 a bit.

19      Q.  Ellen Vonderhaar?

20      A.  Right.

21      MR. STRUMWASSER:  1032.

22      THE COURT:  Correct.  1032 is an e-mail with a top

23 date of October 2nd, 2006.

24          (Department's Exhibit 1032, PAC0646553

25           marked for identification)



17441

 1      THE WITNESS:  Okay.

 2      MR. STRUMWASSER:  Q.  Do you recognize this e-mail

 3 chain?

 4      A.  I do, yes.

 5      Q.  Who is Tracy Sarallo?

 6      A.  Tracy Sarallo is an individual who, at that

 7 time, did report in through me and did -- actually went

 8 on and did part of the whole due diligence piece with

 9 MedPlans.

10      Q.  It's a Ms. Sarallo?

11      A.  Miss.

12      Q.  Miss.  She writes to you and Ms. Vonderhaar

13 that, "MedPlans had made a change in their employee

14 compensation plan to include bonus and penalty on

15 individual results of all audits."  Do you see that?

16      A.  I do.

17      Q.  Do you know what the employee compensation

18 plan was before this changed?

19      A.  I don't recall what the compensation plan was,

20 no.

21      Q.  Do you agree that, whatever it was before,

22 that the change was necessary to, quote, "Drive the

23 right behavior in a focus on quality," unquote?

24      A.  I don't know.

25      Q.  Do you see where she says that?  Right?  Third
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 1 line of the e-mail to you.  And Ms. Sarallo?

 2      A.  She is saying that she believes it would dive

 3 the change in behavior on quality.

 4      Q.  And do you see, below that, she says, "I

 5 believe when I explained that the quality levels we are

 6 seeing are really a cause for termination, that they

 7 heard me."  Do you agree that MedPlans's performance at

 8 this point was a cause for termination.

 9      MR. VELKEI:  Vague as to "performance."  Are we

10 talking specifically with PLHIC?  And then, calls for

11 speculation, lack of foundation.

12      THE COURT:  If you know.

13      THE WITNESS:  I don't know.  They actually had

14 this relationship in place for quite some time prior to

15 the acquisition.  I don't know.

16      MR. STRUMWASSER:  Q.  So you don't know whether or

17 not the performance under the contract by MedPlans was

18 cause for termination?

19      A.  If they weren't meeting the terms of the

20 contract, they're written such that you can cause for

21 termination.  I just don't know offhand what actual

22 levels they were performing at.

23      Q.  You saw this e-mail that said that she had

24 explained to them that, "The quality levels we are

25 seeing are really a cause for termination," right?
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 1      A.  I do.

 2      Q.  Do you have any reason to doubt that that was

 3 the case?

 4      A.  I don't have -- I don't have a reason one way

 5 or the other, no.

 6      Q.  Do you know what the quality level

 7 requirements were?

 8      A.  Not off the top of my head, no.

 9      Q.  Now, PacifiCare continued to use MedPlans

10 after October of '06, didn't it?

11      A.  They did.  MedPlans was acquired by First

12 Source.  I just don't know the timing of that.  But --

13 same company; they were just purchased.

14      Q.  And in fact, that organization wound up taking

15 on even more business from United, correct?

16      A.  I don't know what the work mix distribution

17 ended up being.

18      Q.  Now, according to Ms. Sarallo, in Exhibit

19 1032, the change in employee compensation was going to

20 take place November 1, '06.  Do you see that?

21      A.  I do.

22      Q.  Do you know whether that took effect then?

23      A.  I don't for certain.

24      Q.  Do you know whether the change drove the right

25 behavior in a focus on quality?
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 1      A.  I just know they continued to be a partner of

 2 ours.

 3      Q.  Do you know whether after October and November

 4 of '06 whether MedPlans was performing adequately in

 5 its PacifiCare business?

 6      A.  I do not specifically off the top of my head.

 7      MR. STRUMWASSER:  Your Honor, I'm showing the

 8 witness a copy of 560 in evidence.

 9      THE WITNESS:  Okay.

10      MR. STRUMWASSER:  Q.  Were you aware that meetings

11 like this between United and MedPlans or First Source

12 were taking place in the second half of 2007?

13      MR. VELKEI:  Vague as to "meetings like this."

14 Just for the record, the witness does not appear to

15 have been a participant in this particular meeting as

16 well.

17      THE COURT:  So noted.

18          Do you know anything about these?

19      THE WITNESS:  I did not participate in these

20 meetings.  This was Ms. Vonderhaar's operation,

21 actually.

22      MR. STRUMWASSER:  Q.  Were you aware of

23 PacifiCare's continuing concerns into late 2007 about

24 the performance of MedPlans?

25      A.  Just really my only interaction would have
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 1 been just at reviews, if Ms. Vonderhaar would have, you

 2 know, reviewed MedPlan's results.

 3      Q.  In those reviews that you attended, was the

 4 tenor of Ms. Vonderhaar's comments that they were

 5 continuing to be unhappy with the performance of Med

 6 Plans?

 7      A.  At about approximately what time period?

 8      Q.  2007.

 9      A.  I honestly don't know.  They would monitor the

10 results.  And again, I know they're still using them

11 today.  So I'm assuming they improved.  I don't know

12 the timing.

13      Q.  Were you aware that, during 2007, United was

14 dependant on MedPlans?

15      MR. VELKEI:  Misstates facts or states facts not

16 in the record.

17      THE COURT:  Overruled.

18          If you know.

19      THE WITNESS:  I'm not sure what you mean by

20 "dependant."

21      MR. STRUMWASSER:  Q.  Middle of the document in

22 the introduction section, "Since it did," which is

23 MedPlans got expanded work, "PHS [sic] is absolutely

24 dependent on MedPlans for all the work and has to work

25 with them."  Do you see that?
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 1      A.  I do, yes.

 2      Q.  Were you aware of that sentiment on

 3 Ms. Vonderhaar's behalf?

 4      A.  I would have -- yes, I would have been aware

 5 that, if MedPlans had a certain amount of capacity

 6 doing work for Ms. Vonderhaar, that they would have to

 7 utilize them to do the work, otherwise she would be

 8 short.

 9      Q.  Were you aware that they had transferred a lot

10 of work to First Source in anticipation of a RIMS

11 conversion that, as of September 2007, was not going to

12 happen?

13      A.  I wouldn't have been involved with the details

14 around the RIMS conversion, so --

15      Q.  Bottom of the first page, "It is Raynee's

16 impression" -- that's Ms. Andrews?

17      A.  Correct.

18      Q.  -- "that we take the 'easy way out' and deny

19 instead of process because our processors are paid

20 piece rate."  Do you see that?

21      A.  I do see that.

22      Q.  Do you recognize that as the same concern that

23 appears in Ms. Sarallo's e-mail in 1032 that I just

24 gave you?

25      A.  I wouldn't because, when I look at
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 1 Ms. Sarallo's, she's saying that they're -- we'd

 2 achieve a 999.5 percent goal.

 3          If I read Ms. Andrews, it's stated to say if

 4 they denied something instead of processed it -- I

 5 guess I'm not sure what she's -- yeah.  I guess I can't

 6 correlate them.

 7      Q.  The first sentence of the e-mail to you, on

 8 1032, says "MedPlans has made a change in their

 9 employee compensation plan to include bonus and penalty

10 on individual results of all audits."  Do you see that?

11      A.  I do.

12      Q.  And that that should drive the right behavior

13 in a focus on quality, right?

14      A.  That is what she's indicating, correct.

15      Q.  And the general -- disregarding for a second

16 the bonus and penalty part, the general method of

17 employee compensation at this time in October of '06

18 was a piece rate, correct?

19      MR. VELKEI:  Was a -- I'm sorry --

20      THE COURT:  Piece rate.

21      THE WITNESS:  I believe it's a piece rate in terms

22 of how much volume they output.  I don't know the

23 quality -- what the quality measurement was.

24      MR. STRUMWASSER:  Q.  Right.  And the whole point

25 of the passages I just read to you was that the piece
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 1 rate itself was creating a perverse incentive in which

 2 quality suffered, correct?

 3      A.  I don't know.  I don't know if they had to be

 4 held to a certain quality goal to even -- you know, if

 5 they had to be at a quality goal and then got their --

 6 I just don't know what the compensation was.

 7      Q.  Do you understand Ms. Andrews' comment

 8 reported at the bottom of the first page top of the

 9 second page on 560 to indicate that either the measure

10 that is described in 1032 was not implemented or that

11 it was insufficient?

12      MR. VELKEI:  Calls for speculation, really.

13      THE COURT:  If you know.

14      MR. VELKEI:  The witness testified she wasn't

15 privy to these meetings.  She's not on here.

16      THE COURT:  If she knows.

17      THE WITNESS:  I don't know.

18      MR. STRUMWASSER:  Q.  To the best of your

19 knowledge, was the compensation formula for MedPlan's

20 employees ever changed from a piece rate?

21      A.  I do not know.

22      MR. STRUMWASSER:  I have no further questions.

23      THE COURT:  Do you have any questions?

24      MR. VELKEI:  Just five minutes, and we'll do a

25 limited redirect.  I don't expect to have more than 15
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 1 minutes, your Honor.

 2      THE COURT:  Okay.

 3          (Recess taken)

 4      THE COURT:  Okay.  We'll go back on the record.

 5      MR. VELKEI:  Thank, you your Honor.

 6            REDIRECT EXAMINATION BY MR. VELKEI

 7      MR. VELKEI:  Q.  Good afternoon, Ms. Vavra.  I

 8 don't have too much questioning of you.

 9          I am going go back in time to when you

10 previously testified, and I want to put in front of you

11 a few exhibits that were presented to you by the

12 Department.

13          I'd like to start first with Exhibit 572.  Why

14 don't you take a moment to look that over, Ms. Vavra.

15 And there was a significant amount of questioning about

16 the issues that were identified in this particular

17 exhibit.  Let me know once you've had an opportunity to

18 look at it.

19      A.  Okay.

20      Q.  All right.  Now, Ms. Vavra, there were a

21 number of issues identified.  I want to ask you, first

22 of all, do all of these issues even relate to PLHIC

23 PPO?

24      A.  No, not all the issues would relate.

25      Q.  Okay.  Let me flag for you Issues No. 1 -- the



17450

 1 ones that are identified as No. 1, No. 4, and No. 6.

 2 Do those have any relationship or do these touch on any

 3 issues impacting PLHIC PPO?

 4      A.  Those three issues, 1, 4 and 6, were you

 5 actually -- pertained specifically to the southwest

 6 region, so, no, they would not apply.

 7      Q.  How do you know that?

 8      A.  Because the California is not within that

 9 region.

10      Q.  Looking at the other remaining categories, 2,

11 3 and 5, can you even quantify for us how many if any

12 related to PLHIC PPO?

13      A.  I would not be able to quantify.

14      Q.  Okay.  Focusing if we can on Issue No. 2, it

15 says, "Access is available only to one CE logon."  And

16 the suggestion was made by the Department that there

17 may have been only one logon provided in an effort to

18 save money.  Is that consistent with your

19 understanding, Ms. Vavra, of what occurred?

20      MR. STRUMWASSER:  No foundation.

21      THE COURT:  If you know.

22      THE WITNESS:  My understanding with that is

23 actually the -- was a limit due to security access

24 reasons, not financial reasons.

25      MR. VELKEI:  Q.  Okay.  Turning, then, if we can
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 1 to Issue No. 5, "All Other Errors/ECS Errors," in your

 2 opinion, does this reflect negatively on Lason

 3 performance?

 4      A.  Actually, this issue wouldn't reflect on

 5 Lason.  It was really around getting the job aid

 6 approved so that they could use it to do their work.

 7      Q.  Okay.  All right.  Now turning, if we can, to

 8 the next page of that document and I'd like to focus on

 9 the e-mail from Ms. Vonderhaar dated 12/14/2006 to you.

10 And it's really the first two lines.  "I want you both

11 to be aware of this.  I know we're taking this

12 responsibility back, but I just have ongoing concerns."

13          And I want to focus, actually, on the language

14 "taking this responsibility back."  You were asked by

15 CDI counsel -- and this is at Page 13947, Lines 21

16 through 24:

17               "But she," being Ms. Vonderhaar,

18          "thinks at this point that you were

19          talking about having Claims Exchange

20          work taken back from Lason, right?"

21               You answered:  "That's what I

22          believe she's referencing here."

23          Since your testimony, Ms. Vavra, have you had

24 an opportunity to check and see whether in fact your

25 testimony on this subject was correct?  Was it in fact
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 1 true that Ms.  Vonderhaar is referencing taking this

 2 responsibility back from Lason?

 3      A.  I did have a chance to verify.  And my

 4 understanding was not correct.  What I verified is it's

 5 the actual management, the leadership oversight of the

 6 work, not taking the actual physical processing of the

 7 work back from Lason -- and moving that under her claim

 8 operation leadership.

 9      Q.  When you say "management," who in particular

10 are you referring to?

11      A.  Under Ellen's team, so under Bill Moore.

12      Q.  Who had it been with previously?

13      A.  It had been under the data capture management.

14      Q.  Why did Ms. Vonderhaar think it was

15 appropriate to move that to her operation?

16      MR. STRUMWASSER:  No foundation, speculation.

17      THE COURT:  If she knows.

18      THE WITNESS:  It aligned -- the reason why she

19 took that responsibility is it actually aligned with

20 the other claims piece of it versus a data capture

21 function.

22      MR. VELKEI:  Q.  I'd like to turn your attention

23 next to Exhibit 881.  Give me a second to get you a

24 copy of that.

25          Why don't you take a moment to look that over.



17453

 1 I'd like to focus if I can on your statement, "I can

 2 guarantee this is a major source of noise," which is in

 3 the top most e-mail from you to Mr. Nakashoji and a

 4 number of other folks.

 5      A.  Okay.

 6      Q.  Did you mean to suggest, Ms. Vavra, when you

 7 said, "I can guarantee this is a major source of

 8 noise," that there was a large volume of claims impact

 9 as a result of this particular looping issue?

10      A.  Not in large volume of claim impact, no.

11      Q.  Then what did you mean when you said that?

12      A.  In terms of source of noise, to me, that's

13 around the actual customer impact, so something that's

14 going to cause that person to pick up the phone and

15 call.  And because, in these examples, that claim

16 circled through more than one time, that would generate

17 a phone call.

18      Q.  Now, you also make the statement just above

19 there, "It's a very big issue."

20          I mean, again, let me ask you, now focusing on

21 different words, are you meaning to suggest there was a

22 large volume of claims impacted as a result of this

23 problem?

24      A.  Not a large volume of claims, no.

25      Q.  So tell us what you were driving at this?
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 1      A.  Again, any time that the claim didn't -- came

 2 through and then subsequently came through again, that

 3 that would drive the dissatisfaction and increase the

 4 noise level.

 5      Q.  I'd like to show you next in order Exhibit --

 6 or not next in order but what's been shown to you as

 7 Exhibit 571.  I really just have a few questions.

 8          If you could blow up the piece that says,

 9 "outsourced to Lason."

10          In particular, I want to focus your attention

11 on the reference to "22,000 claims logged late."  You

12 were asked a series of questions about this particular

13 issue, so let me know when you're ready.

14      A.  Okay.

15      Q.  Did the 22,000 claims logged late that are

16 referenced here have anything to do with California

17 PLHIC PPO?

18      A.  Not in this particular issue, no.

19      Q.  What are those 22,000 claims -- what does that

20 relate to?

21      A.  These 22,000 claims in that time period

22 actually related to a situation that's actually

23 Colorado ILIAD claims.  But it wasn't actually a Lason

24 issue.

25          What had occurred is they transmitted a file
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 1 back to PacifiCare IT, and then PacifiCare IT could not

 2 get that file uploaded to the system.

 3      Q.  Okay.  So your point is, first, it didn't

 4 impact claim -- PLHIC PPO?

 5      A.  Correct.

 6      Q.  Second that it wasn't an issue impacting or

 7 reflecting on Lason's performance?

 8      A.  Correct.

 9      Q.  Let me show you, you were presented with

10 Exhibit 885.  Just had a few questions to ask you on

11 that as well.  Focus your attention if we can on the

12 very bottom.  It says, "Reject counts and trends."

13      A.  Okay.

14      Q.  All right.  The reference you were asked about

15 this statement, "1633 total rejects over a six-day

16 period," first of all, when it refers to "rejects,"

17 what is meant there?

18      A.  When a came is rejected by Lason, that means

19 there's something on the claim that, from their

20 standpoint, won't allow them to work it.  So they

21 actually reject that unit of work back to a queue that

22 is worked by claim operations.

23      Q.  Just so we're clear, does that mean if the

24 claim gets rejected that it won't get processed?

25      A.  No.  The claims that go into that reject queue
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 1 get processed by the claims staff.

 2      Q.  And the number "1633," is that across all PHS

 3 platforms?

 4      A.  Yeah, it was across all platforms.

 5      Q.  Do you have a sense, back in 2006, Ms. Vavra,

 6 of what the estimate of the volume of keyable per day?

 7      MR. STRUMWASSER:  Across all platforms?

 8      MR. VELKEI:  Yes.

 9      THE WITNESS:  So across all platforms that Lason

10 would key in an average day would be approximate --

11 around 20,000.

12      MR. VELKEI:  Q.  So in a six-day period there

13 would be roughly 120,000 keyable claims that would pass

14 through the system; is that correct?

15      A.  On average, yes.

16      Q.  So the 1633 reflects roughly 1 or 2 percent of

17 that total?

18      A.  I didn't do the calculation, but it would be

19 that number across the 120-, yes.

20      Q.  I notice here, it says, "988 of the 1195 top

21 five rejects (87.2 percent) can be eliminated if data

22 entry keying instructions are updated."  Could you

23 explain what's referenced there?  Do you know what that

24 means?

25      A.  I do.  So with -- upon the initial transition,
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 1 with the keying instructions that were supplied, there

 2 were items that were causing Lason to reject those

 3 claims back to the claim operation by updating the

 4 standard operating procedures.  They were able to,

 5 I guess for lack of a better term, key in additional

 6 information that would allow Lason to do that piece.

 7 And then they would flow through to the claims system

 8 versus going back to the reject queue.

 9      Q.  So would it be fair to say that the vast

10 majority of the rejects reflected here did not reflect

11 upon Lason's performance?

12      A.  It would -- it just reflected that, correct,

13 that they were using the standard operating procedure

14 that was given to them.

15      Q.  Did these keying instructions actually get

16 updated?

17      A.  They did.

18      Q.  Were they updated shortly after this time

19 period?

20      A.  They were.  I don't know the exact date from

21 this, but --

22      Q.  The problem got fixed?

23      A.  The -- correct.  The procedures were updated;

24 it was fixed.

25      Q.  Can one ever completely eliminate rejects?  Is
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 1 that a reasonable goal?

 2      A.  You can't completely eliminate rejects

 3 because, again, there are some critical, critical

 4 fields that, if it's not submitted, we would have to

 5 reject I back.

 6          But through analysis, that's where we found

 7 that, you know, we'd sent the benchmark at the 1

 8 percent or less.

 9      Q.  Does the process for United's treatment of

10 rejects does that benefit the customer, and if so, how?

11      A.  The process of the rejects, where they go back

12 to the claim operation, it -- I would say that -- no,

13 it does not benefit the customer.  The claim would get

14 processed but, you know, it's just adding one more

15 step.

16      Q.  And is it fair to say that, under certain

17 circumstances, it's an important step to add?

18      A.  Yes.

19      Q.  Switching gears if we can, we talked about the

20 distinction between issues related to non-keyable and

21 keyable.  It was your prior testimony that the bulk of

22 the issues related to the non-keyable piece.  Is that

23 true?

24      A.  Correct, mostly pertaining to.

25      Q.  Just to frame that a little bit more from a
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 1 claim issue perspective, were there a number of issues

 2 impacting keyable claims at the summit in the fall of

 3 2007?

 4      A.  No, there were not.

 5      MR. STRUMWASSER:  Excuse me.  I think the last

 6 question and by incorporating it into this question

 7 contains an ambiguity.  He's asking about keyable

 8 claims.  I think question was intended to refer to

 9 keyable documents.

10      MR. VELKEI:  Happy to rephrase it as keyable

11 documents.

12      THE COURT:  Sure.

13      MR. VELKEI:  Q.  So from a claim issue

14 perspective, were there a number of issues related to

15 keyable documents at the summit, the Lason summit in

16 the fall of 2007?

17      A.  No, there were not.

18      Q.  How about on the deep dive.

19      MR. STRUMWASSER:  Objection, the witness I think

20 didn't participate in the deep dive.

21      THE COURT:  If she knows.

22      THE WITNESS:  There were not -- there were not a

23 large number of issues on the information from the deep

24 dive that pertained to keyable documents.

25      MR. VELKEI:  Q.  Okay.  Let's turn --
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 1          If you can put up 5454 up on the screen.

 2          I don't unfortunately have copies of this.  I

 3 just want to spend a little bit of time -- there was a

 4 term that Mr. Strumwasser used, "statistical

 5 discontinuity" or something like that.  And it was in

 6 reference to this trend line, the trend line going

 7 downward for ACS.

 8      MR. STRUMWASSER:  Mischaracterized the record.  I

 9 did not use the phrase statistical discontinuity and it

10 was not in reference to the trend line.

11      MR. VELKEI:  Let's take out this reference to

12 "statistical discontinuity."  I want to talk just about

13 this trend line --

14      MR. STRUMWASSER:  And the trend line?

15      THE COURT:  Pardon?

16      MR. STRUMWASSER:  And the trend line?

17      MR. VELKEI:  No, I'm -- I want to talk about this

18 trend line for ACS.  So the green bar reflects ACS, red

19 is Lason.  And we have a trend downward that's

20 reflected for ACS; is that correct?

21      A.  Correct.

22      Q.  Now, at the time of your cross-examination a

23 couple of months ago, you were asked what the reason

24 was that there was this downward trend for ACS.  Do you

25 recall that?
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 1      A.  I do.

 2      Q.  Have you had an opportunity to investigate

 3 since your testimony about what may explain that

 4 downward trend?

 5      A.  I did.

 6      Q.  And what did you conclude, Ms. Vavra?

 7      A.  In that time frame, that correlates or

 8 corresponds to when ACS actually rolled out what they

 9 called their MPC3 platform, which was really their new

10 front-end keying platform, and experienced just a lot

11 of issues with that roll-out.  And then we have seen a

12 corresponding decrease to their quality results.

13      Q.  Now, the suggestion was also made that

14 United's termination of its contracts with ACS may have

15 explained the downward trend in performance.  Do you

16 agree with that?

17      A.  I do not.

18      Q.  In your experience, do you find typically that

19 a vendor the size of ACS, if they're terminated, that

20 the quality of their performance will go down?

21      MR. STRUMWASSER:  No foundation.

22      THE COURT:  If she knows.

23      THE WITNESS:  I have not experienced that in the

24 past.  In fact, if anything, so that they could be

25 considered for future RFPs or additional business, they
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 1 try to perform well.  So I've not experienced a

 2 downward decline.

 3      MR. VELKEI:  Q.  Just want to touch on the price

 4 savings.  I believe you testified there was a price

 5 savings associated with United's decision to use Lason

 6 for PacifiCare's business, correct?

 7      A.  There was a price savings, correct.

 8      Q.  Would there also have been a price savings in

 9 United had decided to go with ACS as opposed to Lason?

10      A.  Yes, there will have.  Both ACS and Lason were

11 actually charged a higher rate than what we had with

12 United, so regardless of who the vendor would have

13 been, there would have been a savings based on the

14 enterprise-wide pricing.

15      Q.  Let's turn if we can to Exhibit 377.  You were

16 asked some questions about this document as well,

17 Ms. Vavra.  Why don't you take a moment to look that

18 over, let me know when you're done.

19      A.  Okay.

20      Q.  All right.  This was a discussion related to

21 moving the projected start date from July 1st, to early

22 to mid August.  Do you recall being asked questions

23 about this?

24      A.  I do, yes.

25      Q.  And just to put in context, was this
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 1 particular push back of the date limited to

 2 correspondence handling, or was it broader than that?

 3      A.  This relates to correspondence.

 4      Q.  Now, in fact, did it turn out that Lason

 5 needed to wait until August to go live with the

 6 correspondence handling system?

 7      A.  They -- we did not have to wait until August

 8 to go live.  We were able to do a phased-in approach

 9 with Lason and actually work with ACS to have them

10 perform the correspondence that they were currently

11 doing to make sure that we could phase that in with

12 Lason.

13      Q.  Okay.  Was Lason fully comfortable with that

14 approach, to the best of your knowledge?

15      A.  To the best of my knowledge, they were.

16      Q.  This Document 377 talks about a potential

17 resource issue.  Did there in fact turn out to be a

18 resource issue associated with the topics of this

19 document?

20      A.  There ended up not being a resource issue.

21      Q.  How is that?

22      A.  Again we were able to phase that in and

23 utilize ACS for the work that they were already

24 handling.

25      Q.  I'd like to turn your attention, if I can, to
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 1 1027 and 1028.  And I want to focus on a time frame

 2 prior to June 2008, where penalties were broken out

 3 specifically for PacifiCare.  So focusing on the 2006,

 4 beginning of January 2006 to May of 2008, to the extent

 5 that there were penalties assessed against Lason in

 6 connection with its work on PacifiCare, would they be

 7 reflected in 1027 or 1028?

 8      A.  If penalties were assessed, they would be in

 9 this neighborhood, yes, on 1027 and 1028, yes.

10      Q.  During this period of time, January 2006

11 through May of 2008, were you able to find any data

12 that broke out penalties between PacifiCare business

13 and non-PacifiCare business?

14      A.  I was not able to.

15      Q.  Did you look?

16      A.  I did look for the breakout.

17      Q.  Okay.  Now, there's also -- you were asked a

18 number of questions about invoices.  And there was some

19 concerns raised about whether we should have produced

20 invoices.

21          Did you in fact undertake any effort to

22 determine whether there were any invoices reflecting

23 whether there were penalties assessed against Lason for

24 PacifiCare work during the period 2006 to 2008?

25      A.  I was able to review the invoices, yes.
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 1      Q.  And were there in fact any invoices during

 2 that period of time that reflected penalties assessed

 3 against Lason for work involving PacifiCare?

 4      A.  There were not.

 5      Q.  And of course, we're focusing on the RMO

 6 piece, which is what's discussed in 1027 and 1028.

 7          And to the extent those invoices existed,

 8 would you in fact have produced them, Ms. Vavra?

 9      A.  I would have, yes.

10      Q.  Okay.  Turning then, if we can, to some of the

11 categories that are reflected in 1027, you were asked

12 about a particular category called "Legal Review."  And

13 the point was made that this was not included as one of

14 the metrics in Exhibit 336, which is a statement of

15 work.

16          Why was this category of "Legal Review" not

17 included in Exhibit 336?

18      A.  My understanding is that there was actually a

19 physical location where legal documents go to, so it

20 would actually not be a sort from an RMO perspective.

21      Q.  Same question for "Filming Range Review," the

22 point was made that that was not a metric that was

23 utilized in Exhibit 336, the 2006 statement of work.

24 Why was it not utilized in connection with that

25 statement of work?
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 1      A.  Filming range review is really a legacy United

 2 process where a series of numbers that they actual film

 3 a claim with are designated for either a specific

 4 customer or something.  So it, again, just did not

 5 pertain.

 6      Q.  Okay.  I just have one more document do go

 7 over with you.  I'm missing my copy, so I'm going to

 8 pull it out from here.  I believe you have it.  It was

 9 given to you today.  It's Exhibit 707.

10          I want to direct your attention in particular

11 to the statement, "It's hard to believe, but from my

12 understanding, Lason performs their own internal

13 quality audits but aren't held to any UHC

14 expectations."

15          So that's about in the middle of the page.

16      A.  Okay.

17      Q.  All right?  What is being referred to here?

18      A.  So in the original contract PacifiCare had

19 with Lason, the quality results were recorded by Lason.

20 And again, when she's saying that -- "not being held to

21 any UHC expectations," I'm not sure what she means

22 there.

23          But when we incorporated the 2006 contract,

24 that changed to having our operations do the quality.

25 So it would have been our reported metrics that they
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 1 would be held to and not the Lason self-reporting.

 2      Q.  Focusing, though, on the 2004 contract which

 3 is the one that we referred to, that was negotiated by

 4 PacifiCare or United, the contract with Lason?

 5      A.  That would have been the original

 6 PacifiCare-negotiated contract.

 7      Q.  So who was it then that put in the provision

 8 that said that Lason got to do the audits in connection

 9 with quality assessments?

10      A.  Whoever authored that contract.  I don't know

11 who from PacifiCare did that.

12      Q.  But it would have been somebody from

13 PacifiCare?

14      A.  Correct.

15      Q.  To the extent prior to this period of time

16 there had been one contract affecting PacifiCare that

17 was negotiated by United -- is that correct?

18      A.  I'm just -- could you read that back for me?

19          (Record read)

20      THE COURT:  Do you understand the question?

21      MR. VELKEI:  Let me rephrase.  It's a little bit

22 awkward.

23      Q.  So focusing on Lason, after the acquisition,

24 and prior to this time, the date of this document, had

25 United negotiated any contracts with Lason affecting
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 1 PacifiCare work?

 2      A.  The 2006 one would have been the first.

 3      Q.  So that's Exhibit 336?

 4      A.  Correct.

 5      Q.  And under Exhibit 336, did United allow Lason

 6 to continue to run the quality assessments?

 7      A.  No.  So in 336, that would have changed to

 8 United performing audits.

 9      MR. VELKEI:  Okay.

10          No further questions.

11      THE COURT:  Anything further?

12      MR. STRUMWASSER:  Two-minute drill.

13          (Recess taken)

14      THE COURT:  Ready?

15      MR. STRUMWASSER:  Yes.

16      THE COURT:  All right.

17          RECROSS-EXAMINATION BY MR. STRUMWASSER

18      MR. STRUMWASSER:  Q.  Ms. Vavra, do you have your

19 copy of 885 there?

20      A.  I do.

21      Q.  Under the "Reject counts" topic at the bottom

22 there, you were asked questions about 1633 total

23 rejects over a six-day period, right?

24      A.  Correct.

25      Q.  And you gave Mrs. Velkei the estimate of
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 1 120,000 that were overall total that passed through

 2 during that period, right?

 3      A.  Across all of the platforms, correct.

 4      Q.  Would you agree that you have a metric for

 5 rejections under 336?

 6      A.  There is a specific metric for rejects added

 7 into 336.

 8      Q.  And that is a 0.9 percent of keyable volume,

 9 right?

10      A.  That is correct.

11      Q.  And I'll just tell you, I did the math.

12 It's -- 1,080 rejects out of 120,000 would be 0.9

13 percent.  And if you'll assume that to be the case,

14 then 1633 is substantially above the metric that you

15 gave Lason, correct?

16      A.  That would be above the 1 percent, correct.

17      Q.  You said that it wasn't necessarily Lason's

18 fault, right?

19      A.  I indicated that they were actually keying off

20 of the data entry instructions that were provided to

21 them.

22      Q.  It is the case, is it not, that, to the extent

23 the rejects was not Lason's fault, it was either United

24 or PacifiCare's fault?

25      A.  The reject would have been coming back as
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 1 designed by the standard operating procedure.  So they

 2 were -- by the design of that, that was creating the

 3 reject back, correct.

 4      Q.  So the rejection was a consequence of acts and

 5 processes that were put in place by PacifiCare or

 6 United, correct?

 7      A.  In the policy and procedure, correct.

 8      Q.  572.  You testified that the reason why access

 9 to CE was limited to one person was a security

10 limit?

11      A.   Not a security limit.  The business had

12 security concerns about giving out too many IDs.  So

13 not a limit on the business but just their concern to

14 give out multiple logons is my understanding.

15      Q.  Where did you get that understanding from?

16      A.  From just tying back to the documentation from

17 that group that was responsible for that.  So under

18 Ms. Vonderhaar's team.

19      Q.  Did you talk to somebody?

20      A.  No.  Just going back through the

21 documentation.

22      Q.  Eventually they were giving more than one

23 logon, right?

24      A.  I believe they were.  I don't know how many.

25      Q.  Are you aware of any concerns expressed by
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 1 anybody about the security of giving them that?

 2      A.  I did not see any additional concerns come out

 3 of that, no.

 4      Q.  Exhibit 881.  Let me first -- while you're

 5 looking for that, let me ask you about 5454.  Is that

 6 where the graph was?  We don't have the paper on this,

 7 but the graph that Mr. Velkei asked you about.

 8      THE COURT:  That's not the right --

 9      MR. VELKEI:  5454 is the chart with the trend line

10 down.

11      THE COURT:  Oh, okay.

12      MR. STRUMWASSER:  Q.  And you testified that the

13 reason why ACS' accuracy went down was, in your

14 opinion, because they introduced this new MPC3 front

15 end, correct?

16      A.  That they were -- they had just rolled out

17 their new platform, correct.

18      Q.  So they rolled out a new platform; their

19 accuracy went down.  And as a consequence of that,

20 United terminated their contract; is that right?

21      MR. VELKEI:  Objection, misstates the testimony.

22      THE COURT:  I'll allow it.  It's cross-examination

23 or recross or wherever we're at.

24      THE WITNESS:  Quality was one of the reasons for

25 terminating the contract.
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 1      MR. STRUMWASSER:  Q.  When ACS rolled out this new

 2 front end and encountered new errors, to the best of

 3 your knowledge, did anybody at United ever say, "These

 4 people ought to be given a ramp-up before we penalize

 5 them"?

 6      A.  No, because it was just a new version of their

 7 software.

 8      Q.  Back on 881, you said that this comment, "this

 9 is a very big issue" -- "At the Lason summit," you're

10 not saying that -- you testified for Mr. Velkei that

11 you weren't saying that this was a large volume of

12 claims, right?

13      A.  Correct.  I'm testifying that where I'm

14 referring to the noise is with the customer

15 dissatisfaction.

16      Q.  Right.  Both the noise statement near the

17 bottom and also on the second line "a very big issue,"

18 right?

19      A.  Correct.

20      Q.  You testified as to each of those things that

21 you were not saying that this was a large number of

22 claims, correct?

23      A.  That my statement is not a correlation to a

24 large number of claims, correct.

25      Q.  And I heard some care in the way that was
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 1 formulated.  You are not saying that it is a small

 2 number of claims either, are you?

 3      A.  No, I do not know that.  It was just -- or --

 4 not saying it was a small number of claims.

 5      Q.  Now, this looping problem, this is a problem

 6 that was associated with claims, right?  It's a keyable

 7 document problem, right?

 8      A.  It could be -- it could be both, but yes, it

 9 could be keyable claims.

10      Q.  And looping was discussed at length at the

11 summit, right?

12      A.  Looping was one of the issues on the summit

13 list, correct.

14      Q.  It's actually a very big issue on the summit

15 list, wasn't it?

16      A.  I'm not sure if they were prioritized as big

17 or small, but it was definitely one of the summit

18 issues, correct.

19      Q.  To the extent that the looping problem

20 implicated claims, that represented claims that were in

21 fact discussed at -- claims documents that were in fact

22 discussed at the Lason summit, right?

23      A.  Correct.

24      Q.  571.  You testified that in response to the --

25 with regard to the second bullet, that the 22,000
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 1 claims from a July-August time frame were not PLHIC and

 2 did not implicate Lason.  That was your testimony on

 3 redirect, right?

 4      A.  That is my understanding, correct.

 5      Q.  You did not testify that the 10,000 claims

 6 above that did not implicate Lason, did you?

 7      A.  I did not discuss the 10,000 above that.

 8      Q.  And you did not say that the 10,000 had

 9 nothing to do with PLHIC, did you?

10      A.  No.  That could have been anything.

11      Q.  Now, when I asked you this morning -- let me

12 just refer to Page 8 of the daily here:

13               Question:  "So far as you know

14          there was no search done for invoices?"

15               Answer:  "I'm actually not -- I

16          am not sure of the full search."

17               Question:  "Okay.  I mean, but

18          the question was, so far as you know,

19          you don't know of any search for

20          invoices?"

21               Answer:  "By PacifiCare?"

22               Question:  "For this case.  You

23          don't know of anybody having searched

24          for the invoices pertaining to these

25          two contracts."
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 1               "Mr. Velkei:  I'm going to

 2          object again to the extent it calls

 3          for attorney-client communications.

 4               Your Honor said:  "So don't --

 5          except for any attorney-client

 6          communications."

 7               "Mr. Velkei:  Your Honor, I can

 8          sort of nip this in the bud."

 9               Your Honor said:  "All right."

10               Mr. Velkei said:  "We produced

11          documentation related to any

12          penalties assessed for '06, '07, '08.

13          That was my understanding of what

14          needed to be produced.  In terms of

15          anything else, we have not done a

16          search or produced any information

17          other than the personality information

18          that was requested."

19      THE COURT:  That's not it.

20      MR. STRUMWASSER:  "...penalty information

21          that was requested."

22      THE COURT:  Thank you.

23      MR. STRUMWASSER:  Then I said, "This is

24          consistent with our understanding

25          as well.  They have not produced
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 1          invoices.  They have not produced

 2          documents," and so on.

 3               And Mr. Velkei says:  "The

 4          failure to produce, there was a

 5          request made.  There has never

 6          been an order of the Court that

 7          we had to produce that.

 8               "The dialog at the testimony

 9          when Ms. Vavra was here was, it

10          was they wanted penalty information

11          to impeach Ms. Vavra's statement

12          that no penalties were assessed.

13          We agreed to do that.

14               "In terms of negative inference,

15          there's been no order requirements

16          even to do that.  We understood the

17          Department's interest in the penalty

18          information.  We provided it.

19               "So our position is no negative

20          inferences should be drawn as to any

21          other documents that were or were

22          not produced.  We can certainly take

23          this up at a break," and so on.

24          Now, Ms. Vavra, in fact, you knew when that

25 was being said, you in fact had conducted a search,
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 1 right?

 2      A.  So this may be where I'm confused on this.  I

 3 get these invoices.  I have access for them.

 4          When you say, "Did anybody conduct a search?"

 5 I don't know if there was a search to go out there or

 6 what was required to produce them, but I have the

 7 invoices that I get every month.  So --

 8      MR. VELKEI:  And I also want to say, your Honor --

 9      THE COURT:  Could you let her finish.  Just let

10 her finish.

11      THE WITNESS:  Your Honor, I'm sorry, I was done,

12 the invoices --

13      THE COURT:  You get them every month.

14      THE WITNESS:  Correct.

15      MR. VELKEI:  My point that I wanted to make on the

16 record is we were explicitly excluding things related

17 to attorney-client communications.

18          And the references to these other documents

19 were documents referred to in a letter dated January

20 14th, 2011 that go beyond penalty assessments.  So

21 we're not talking about invoices here.

22      MR. STRUMWASSER:  Q.  Yet, Ms. Vavra, you did in

23 fact look at invoices, didn't you?

24      A.  Yes, I get invoices every month.

25      Q.  Did you look at them in connection with this
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 1 appearance here?

 2      A.  Yes.  I reviewed the invoices for penalty

 3 amount.

 4      Q.  Did you look for notices to Lason of penalties

 5 that were being assessed?

 6      MR. VELKEI:  Objection, vague.  Assessed to Lason?

 7      THE COURT:  Are you referring to something in

 8 particular?

 9      MR. STRUMWASSER:  It's in the contract.

10      THE COURT:  Okay.  Pursuant to the contract.

11      THE WITNESS:  So to look -- to look at what we

12 would have sent them?

13      MR. STRUMWASSER:  Q.  Mm-hmm.

14      A.  No, I just looked at the invoices that we got.

15      Q.  Did you look for responses from Lason to any

16 penalty assessments?

17      A.  I don't -- we don't -- I'm not aware of

18 responses we get back from them, no.

19      Q.  You're aware that the contract gives them the

20 right to respond to a penalty assessment?

21      A.  I am.  I've not seen, ever, a response.

22      MR. STRUMWASSER:  No further questions.

23      THE COURT:  Anything further?

24      MR. VELKEI:  No, your Honor.

25      THE COURT:  May this witness be released?
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 1      MR. STRUMWASSER:  Yes, your Honor.

 2      THE COURT:  Thank you very much.  You're free to

 3 go.

 4      MR. STRUMWASSER:  Your Honor, do you want to do

 5 Ms. Vavra's exhibits?

 6      THE COURT:  I have the ones from today.  I'm not

 7 sure I can go back to the other ones, but let's do the

 8 ones we have right now.  They start at 1026.

 9          Did you want that just to go with the record?

10      MR. STRUMWASSER:  It's going to be -- there's

11 going to be a request for an inference, so I think it

12 has evidentiary quality at this point.

13      MR. VELKEI:  We disagree, your Honor.  If it goes

14 with the record -- the witness didn't know anything

15 about it, has never seen it.  This is a dispute between

16 the lawyers.  Marking it for identification is fine,

17 but it shouldn't go into evidence as an exhibit

18 involved with this witness.

19      THE COURT:  I'm not sure I have the foundation to

20 put it in as evidence.

21      MR. STRUMWASSER:  Unless there's a question as to

22 whether it was in fact sent, which I understand there

23 not to be a question of.

24      THE COURT:  Although the addressing title is

25 incorrect.  I don't think they have been Sonnenschein
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 1 Nath and Rosenthal for a while.

 2      MR. STRUMWASSER:  We're kind of old-fashioned

 3 folks.

 4      THE COURT:  I get it.

 5          I'm going to make sure it's with the record.

 6 And I assume you're going to give me some more

 7 documents about what you want me to do, and we'll work

 8 on it there.

 9      THE COURT:  1027, any objection?

10      MR. VELKEI:  One second.  No objection.

11      THE COURT:  That will be entered.

12          (Department's Exhibit 1027 admitted into

13           evidence)

14      THE COURT:  1028?

15      MR. VELKEI:  No objection.

16      THE COURT:  That will be entered.

17          (Department's Exhibit 1028 admitted into

18           evidence)

19      THE COURT:  1029?

20      MR. VELKEI:  No objection.

21      THE COURT:  That will be entered.

22          (Department's Exhibit 1029 admitted into

23           evidence)

24      THE COURT:  1030?

25      MR. VELKEI:  I don't recall that the witness said
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 1 she'd ever seen this.  It's been produced from our

 2 records, so no objection.

 3      THE COURT:  All right.  That will be entered.

 4          (Department's Exhibit 1030 admitted into

 5           evidence)

 6      THE COURT:  1031?

 7      MR. VELKEI:  No objection.

 8      THE COURT:  That will be entered.

 9          (Department's Exhibit 1031 admitted into

10           evidence)

11      THE COURT:  1032?

12      MR. VELKEI:  One second.  No objection.

13      THE COURT:  That will be entered.

14          (Department's Exhibit 1032 admitted into

15           evidence)

16      THE COURT:  So if you know easily what the

17 other -- I looked back, and it looks like the first set

18 are in evidence.  Is that possible?

19      MR. GEE:  We did do some entering for Ms. Vavra.

20      THE COURT:  I think there may have been some in

21 the 300 category or 500 category or something that are

22 already in evidence.  So what would the next set be --

23 if you know easily?

24      MR. VELKEI:  I think the 800 series, your Honor,is

25 what I had.  879 through 889 were the ones I had for
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 1 Ms. Vavra.

 2          And then ours were 5454 -- I'm sorry, 5453

 3 through 5458.  That's what I have.

 4      THE COURT:  I do.  I have 879 for Ms. Vavra.  Do

 5 you have -- any objection to 879?

 6      MR. VELKEI:  Let me see one second.

 7      THE COURT:  I think that's the graph.  No?

 8      MR. VELKEI:  Subject to the fact that we haven't

 9 verified it, your Honor, we may submit something to

10 more accurately reflect the date, no objection.

11      THE COURT:  That will be entered.

12      THE COURT:  Same with 880?

13      MR. VELKEI:  Yes.

14          (Department's Exhibits 879 and 880 admitted

15           into evidence)

16      THE COURT:  881?

17      MR. VELKEI:  No objection.

18      THE COURT:  That will be entered.

19          (Department's Exhibit 881 admitted into

20           evidence)

21      THE COURT:  882?

22      MR. VELKEI:  One second, your Honor.

23      MR. STRUMWASSER:  We even talked about that one

24 today.

25      MR. VELKEI:  We have not talked about it today,
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 1 but I have no objection.

 2      THE COURT:  That will be entered.

 3          (Department's Exhibit 882 admitted into

 4           evidence)

 5      THE COURT:  883?

 6      MR. VELKEI:  No objection.

 7      THE COURT:  That will be entered.

 8          (Department's Exhibit 883 admitted into

 9           evidence)

10      THE COURT:  884?

11      MR. VELKEI:  No objection.

12      THE COURT:  That will be entered.

13          (Department's Exhibit 884 admitted into

14           evidence)

15      THE COURT:  885?

16      MR. VELKEI:  No objection.

17      THE COURT:  That will be entered.

18          (Department's Exhibit 885 admitted into

19           evidence)

20      THE COURT:  886?

21      MR. VELKEI:  No objection.

22      THE COURT:  That will be entered.

23          (Department's Exhibit 886 admitted into

24           evidence)

25      THE COURT:  887 also refers back to 5454.  Any
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 1 objection?

 2      MR. VELKEI:  Same issue as the other two charts.

 3      THE COURT:  Well, I'll enter it.

 4          (Department's Exhibit 887 admitted into

 5           evidence)

 6      THE COURT:  888?

 7      MR. VELKEI:  No objection.

 8      THE COURT:  That will be entered.

 9          (Department's Exhibit 888 admitted into

10           evidence)

11      THE COURT:  889?

12      MR. VELKEI:  No objection.

13      THE COURT:  That will be entered.

14          (Department's Exhibit 889 admitted into

15           evidence)

16      THE COURT:  I believe that's the end of those,

17 then.  What did you say?

18      MR. VELKEI:  I also have 910, 911, and 912.

19 Sorry.  I missed those before.

20      THE COURT:  All right, let me look.

21      MR. VELKEI:  Tell me, guys, if I'm getting this

22 wrong.  This is just what our records reflect.

23      THE COURT:  Any objection to 910?

24      MR. VELKEI:  Nope, your Honor.

25      THE COURT:  That will be entered.
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 1          (Department's Exhibit 910 admitted into

 2           evidence)

 3      THE COURT:  911?

 4      MR. VELKEI:  One second.

 5          No objection.

 6      THE COURT:  That will be entered.

 7          (Department's Exhibit 911 admitted into

 8           evidence)

 9      THE COURT:  And 912?

10      MR. VELKEI:  No objection.

11      THE COURT:  That will be entered

12          (Department's Exhibit 912 admitted into

13           evidence)

14      THE COURT:  Then 50- --

15      MR. VELKEI:  -453 is the first of ours.

16      THE COURT:  That's already in evidence.  5453,

17 that's the CV from Ms. Vavra.

18      MR. VELKEI:  Okay

19      THE COURT:  So 5454?

20      MR. STRUMWASSER:  That was the slide show.  No

21 objection.

22      THE COURT:  That will be entered.

23          (Respondent's Exhibit 5454 admitted into

24           evidence)

25      THE COURT:  5455?
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 1      MR. STRUMWASSER:  I don't anticipate a Supreme

 2 Court issue here.

 3          No objection.

 4      THE COURT:  That will be entered.

 5          (Respondent's Exhibit 5455 admitted into

 6           evidence)

 7      THE COURT:  5456?

 8      MR. STRUMWASSER:  No objection.

 9      THE COURT:  That will be entered.

10          (Respondent's Exhibit 5456 admitted into

11           evidence)

12      THE COURT:  5457?

13      MR. STRUMWASSER:  No objection.

14      THE COURT:  That will be entered.

15          (Respondent's Exhibit 5457 admitted into

16           evidence)

17      THE COURT:  5458?

18      MR. STRUMWASSER:  No objection.

19      THE COURT:  That will be entered.

20          (Respondent's Exhibit 5458 admitted into

21           evidence)

22      THE COURT:  I don't believe that there are any

23 more of the --

24      MR. VELKEI:  That's all I have on these records,

25 your Honor.
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 1      THE COURT:  All right.  If something else comes

 2 up, let me know.  I think that's all of them in, then.

 3      MR. STRUMWASSER:  Great.

 4      THE COURT:  So tomorrow we don't need to be here.

 5 And then on Monday, we're not coming in?

 6      MR. VELKEI:  The one thing I wanted to ask about

 7 tomorrow, if it makes sense to spend a little time, we

 8 have proposed orders on CMA and then UC.

 9          I know the Department gave us language on UC.

10 I understand they're submitting a competing order on

11 the CMA piece.

12          I wondered if we could just spend an hour

13 tomorrow getting that squared away, getting those

14 orders entered or signed?

15      THE COURT:  The only one I have is the California

16 Medical Association you were going to give me.

17      MR. GEE:  That was PacifiCare's version.

18      MR. STRUMWASSER:  But we don't want to do it

19 tomorrow.

20      THE COURT:  If you e-mail it to me, I can go over

21 it and then --

22      MR. VELKEI:  We could do a teleconference call

23 or -- it's fine with me.

24      MR. GEE:  Sure.

25      MR. STRUMWASSER:  I just --
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 1      MR. VELKEI:  We'd just like to get those squared

 2 away.

 3      MR. STRUMWASSER:  The free days are free days, and

 4 we put them to good use.

 5      THE COURT:  I'm sure you do.  So e-mail that to me

 6 Friday, and let me see, maybe we can do something on

 7 the phone Monday.  That might work.

 8      MR. GEE:  Sure.

 9      THE COURT:  Then are we going to start at 8:30 on

10 the 8th.

11      MR. VELKEI:  Fine with us.

12      THE COURT:  Is that what you'd like to do?

13      MR. STRUMWASSER:  Sure.

14      THE COURT:  All right.

15      MR. VELKEI:  Do we have any word about the

16 undertakings witness?  They're supposed to get back to

17 us on Monday about putting forth someone other than

18 Ms. Rosen to talk about our compliance with the 95

19 percent thresholds.

20      MR. STRUMWASSER:  Not yet, but we're working on

21 it.

22      MR. VELKEI:  At least as to the piece about 95

23 percent, we could easily do that by stipulation.  That

24 resolves at least part of the issue.

25      THE COURT:  If you can, that would be good.
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 1          So we're starting at 8:30 on the 8th.  And

 2 maybe we'll have a -- we can set up by e-mail some kind

 3 of a teleconference if we need to.

 4          (Whereupon, the proceedings recessed

 5           at 3:31 o'clock p.m.)

 6
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 1 Tuesday, March 8, 2011               8:33 o'clock a.m.

 2                         ---o0o---

 3                   P R O C E E D I N G S

 4      THE COURT:  This is on the record before the

 5 Insurance Commissioner of the State of California in

 6 the matter of PacifiCare Life and Health Insurance

 7 Company.  This is OAH Case No. 2009061395, Agency

 8 No. UPA 2007-00004.

 9          Today's date is March 8, 2011.  Counsel are

10 present.  Respondent is here in the person of

11 Ms. Berkel.

12      MR. KENT:  Mr. McMahon is back today.

13      THE COURT:  Mr. McMahon, you've been previously

14 sworn in this matter, so you're still under oath.  You

15 can take the stand and repeat your name for record.

16      THE WITNESS:  Dirk Christopher McMahon.

17                 DIRK CHRISTOPHER McMAHON,

18          called as a witness by the Department,

19          having been previously duly sworn, was

20          examined and testified further as

21          hereinafter set forth:

22          REDIRECT EXAMINATION BY MR. STRUMWASSER

23      MR. STRUMWASSER:  Q.  Good morning, again,

24 Mr. McMahon.  When you were here previously, we talked

25 about the various integration and migration teams.  Do
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 1 you recall that?

 2      A.  Yes.

 3      Q.  Were you ever concerned in 2006 and 2007 that

 4 these integration and migration teams were not

 5 adequately communicating and collaborating with one

 6 another?

 7      A.  No, I was the CFO in 2006 and, you know,

 8 largely for the financial responsibilities at the time.

 9      Q.  Do you remember anyone ever saying or telling

10 you in 2006 or 2007 that all these efforts for the

11 PacifiCare integration should be better coordinated and

12 organized into a single governance structure and

13 approach?

14      A.  I don't remember anyone specifically telling

15 me that.

16      MR. STRUMWASSER:  Showing the witness Exhibit 801,

17 your Honor.

18      THE COURT:  Okay.

19      THE WITNESS:  Okay.  I've read it, sir.

20      MR. STRUMWASSER:  Q.  Mr. McMahon, and again, as

21 in all the questions I ask you, excluding anything you

22 were shown by counsel, do you recall seeing this seeing

23 this document?

24      A.  I don't recall this document specifically, but

25 I'm copied on it.
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 1      Q.  As a required attendee?

 2      A.  Yes.

 3      Q.  The sender is Bob Oberrender, Sue Berkel,

 4 Duane Downey, and Mike burkhardt; they were all in

 5 finance, right?

 6      A.  Yes, they were.

 7      Q.  Toward the bottom of the first paragraph,

 8 "Your attendance at a kick-off meeting (meeting

 9 invitation to come under separate cover) is critical."

10 Do you see that?

11      A.  Yes, I see that.

12      Q.  Do you know whether you attended this kick-off

13 meeting?

14      A.  No, I don't recall specifically.

15      Q.  Back at the beginning of the memo, "Given the

16 highly complex nature of the integration of the various

17 legacy PHS systems [sic] into UnitedHealth" --

18      MR. KENT:  "Businesses."

19      MR. STRUMWASSER:  -- "businesses" --

20          Thank you.

21          -- "into UnitedHealth segments and the

22 inconsistent communication, collaboration and

23 understanding of creating a holistic project plan" and

24 so on; do you see that?

25      A.  Yes.
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 1      Q.  So this is a new effort announced in this memo

 2 to respond to dissatisfaction with the prior work on

 3 the PacifiCare integration; is that right?

 4      A.  No, but it looks like the finance folks have

 5 some concerns about the work that was done.

 6      Q.  But those concerns were not the genesis for

 7 the meeting?

 8      A.  Yes, it looks like this group of people has

 9 concerns about the integration, so they're calling a

10 meeting.

11      Q.  And one of the problems they identified was

12 the highly complex nature of the integration, correct?

13      A.  Yes, that is correct.

14      Q.  Would you agree that the integration proved to

15 be more complex than United anticipated in the

16 beginning when it was formulating its going in

17 position?

18      A.  Can you repeat that question again, please?

19          (Record read)

20      THE WITNESS:  Yes, I think that ultimately the HMO

21 portion was more complicated than we thought.

22      MR. STRUMWASSER:  Q.  And only the HMO portion?

23      A.  Just one -- the HMO portion is just one

24 example.

25      Q.  Another problem that they've identified here
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 1 is inconsistent communication, right?

 2      A.  Yes --

 3      MR. KENT:  Object- --

 4      THE WITNESS:  Yes, inconsistent communication is

 5 noted in the memo.

 6      MR. STRUMWASSER:  Q.  Is this inconsistent

 7 communication between the various teams having

 8 integration and migration responsibilities?

 9      MR. KENT:  Objection, no foundation.  I think the

10 witness said he had not seen this document before,

11 didn't recall it.

12      THE COURT:  He said he didn't recall it.  He said

13 he was copied on it.

14          So if you know.

15      THE WITNESS:  So one more time with the question,

16 ma'am -- or sir.

17          (Record read)

18      THE WITNESS:  You know, I don't know what they

19 were referring to, the finance folks, with respect to

20 their comment on inconsistent communication here.

21      MR. STRUMWASSER:  Q.  Did you believe that there

22 was inconsistent communication between the various

23 teams?

24      MR. KENT:  Objection, vague, overbroad.

25      THE COURT:  If you know.
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 1      THE WITNESS:  No, I didn't believe there was

 2 inconsistent communication.

 3      MR. STRUMWASSER:  Q.  Another problem cited by the

 4 finance team was inconsistent collaboration.  Again,

 5 this is inconsistent collaboration among teams working

 6 on the PacifiCare integration, right?

 7      MR. KENT:  Again, there's no foundation.  He said

 8 he didn't recall the document.

 9      THE COURT:  If you know.

10      THE WITNESS:  No, I don't.

11      MR. STRUMWASSER:  Do you understand the phrase

12 "inconsistent understanding of creating a holistic

13 project plan"?

14      A.  I understand what a holistic project plan is.

15      Q.  What is it?

16      A.  Something which we'd consider the end-to-end

17 ramifications of all business actions that were taken.

18      Q.  Did the PacifiCare integration represent a

19 holistic integration plan?

20      MR. KENT:  Objection, vague, overbroad.

21      THE COURT:  If you know.

22      THE WITNESS:  Yes, there was a broad plan

23 encompassing many business areas.

24      MR. STRUMWASSER:  Q.  Continuing "...at the United

25 Capital Management Group (UCMG) meeting of 02.15.07, it
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 1 was determined we should integrate our PHS integration

 2 and migration (I&M) efforts across the company into a

 3 single governance structure and approach."  Do you see

 4 that?

 5      A.  What paragraph, sir?

 6      Q.  Actually, third line down, "at the United

 7 Capital Management Group," do you see that?

 8      A.  Yes, I see that.

 9      Q.  Were you at this time a member of the United

10 Capital Management Group?

11      A.  You know, I don't recall at this time.  At

12 various stages I've been on the UCMG, but I don't

13 specifically recall whether I was or I wasn't at this

14 time.

15      Q.  Do you know whether you were involved in the

16 decision to "integrate our PHS integration and

17 migration efforts across the company into a single

18 governance structure and approach"?

19      A.  You know, I don't know that I was at that

20 meeting or recall that process.  I'm sorry.

21      Q.  Do you recall any time in which you were asked

22 to comment or participate in or support or oppose a

23 decision to integrate the I&M efforts across the

24 company into a single governance structure and

25 approach?
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 1      A.  No, I don't recall this process that was

 2 outlined by these finance folks.

 3      Q.  Going back to September of 2006, platform

 4 migration is now off the table, right, for RIMS?

 5      A.  I don't recall the exact time that platform

 6 migration for RIMS was officially taken off the table.

 7 I don't remember the exact date is what I'm trying to

 8 say.

 9      Q.  What would constitute the official act of

10 taking it off the table?  Would somebody issue some

11 directive?

12      A.  Generally at United, it would be a -- a number

13 of people in the senior leadership team of United plus

14 others in the, you know, the technology organization,

15 or product organization saying, "Okay.  We're not going

16 to migrate" -- "we're not going to do any migration,"

17 or not.  So it would be a collective decision of senior

18 leadership.

19      Q.  I appreciate that, and it's helpful in terms

20 of the decision making.  But once the decision is made,

21 how would it actually be announced?

22      MR. KENT:  Objection, vague, no foundation that

23 there would be some particular way.

24      THE COURT:  If he knows, he can say that.

25      THE WITNESS:  No, we don't have a specific --
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 1 oftentimes we would send out interoffice

 2 communications, but for every decision there isn't a

 3 specific protocol as to "this decision has been made"

 4 or not.

 5      MR. STRUMWASSER:  Q.  So as far as you recall,

 6 there was no operating principle or rule of procedure

 7 or anything like that that, for a decision of the kind

 8 that "we're not going to migrate off of" -- "we're not

 9 going to migrate from RIMS anymore," that there was no

10 specific requirement in United for any particular way

11 in which that should be communicated to the

12 organization?

13      A.  No, there was no specified mechanism of

14 communication.

15      Q.  So if you wanted to sunset RIMS, the remaining

16 options were either to refile the United product under

17 the PacifiCare license or to shut down the PHS PPO

18 product, right?

19      MR. KENT:  Objection, vague.

20      THE COURT:  Did you understand the question?

21      THE WITNESS:  I was writing it down.

22          So one more time.  So your options were -- the

23 first one I heard was refile under the United license?

24      MR. STRUMWASSER:  Q.  Right.

25      A.  And what was the second one?
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 1      Q.  No, I said refile the United product under the

 2 PacifiCare license.

 3      A.  Hang on.

 4      Q.  Or to simply shut down the PHS PPO product?

 5      A.  Those would be two logical options, yes.  I

 6 would agree.

 7      Q.  Would you agree that those were the two

 8 options that were considered by United?

 9      MR. KENT:  Objection, vague as to time.

10      THE COURT:  At the time of this memo?

11      MR. STRUMWASSER:  At the time of the decision,

12 right.

13      THE COURT:  April 1st, 2007 or earlier?

14      MR. STRUMWASSER:  Well, since the witness is not

15 sure when the decision was made, I would rather

16 untether it to any specific calendar date but just.  At

17 the time he recalls the decision having been made.

18      THE COURT:  All right.

19      MR. KENT:  I think problem is that the testimony

20 of the prior witnesses who were actually personally

21 involved in these type of decisions was that it was an

22 evolving process.

23      THE COURT:  I'll allow the question.

24      THE WITNESS:  We ultimately made the decision to

25 shut down the PHS PPO product and migrate to the United
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 1 product.

 2      MR. STRUMWASSER:  Q.  And in fact you used the

 3 phrase that you were going to throw the PacifiCare

 4 legacy PPO products "under the bus."  Do you recall

 5 that?

 6      A.  That -- I don't recall specifically using that

 7 phrase.

 8      MR. STRUMWASSER:  Let me just show the witness

 9 Exhibit 940.

10      Q.  And just for your assistance, the phrase

11 appears about three quarters of the way down on the

12 first page.

13      THE COURT:  I'm sorry.  I don't see it.  Is it in

14 Mr. Black's part or Mr. McMahon's part?

15      MR. STRUMWASSER:  It's in Mr. McMahon's e-mail.

16 And it's the -- 11th line.  That's where the sentence

17 begins.

18      THE COURT:  Okay.  It's broken up.

19      THE WITNESS:  I see it.

20      MR. STRUMWASSER:  Q.  Mr. McMahon, can we agree

21 that, as of September 9, 2006, you knew that you were

22 not going to be migrating PLHIC claims to the United

23 platform?

24      A.  No.  What I wrote was -- what I wrote was, "We

25 are not going to have PacifiCare legacy PPO products."
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 1      Q.  I understand that.  But my question was

 2 different.  My question is, isn't it the case that, by

 3 September 9, you also knew that you were not going to

 4 have -- you were not going to be migrating PacifiCare

 5 PPO claims processing to the United UNET platform?

 6      A.  We ultimately -- so, no.  We ultimately did

 7 migrate the PPO business or the PLHIC business to the

 8 United platform.  That's what ultimately occurred.  I'm

 9 confused about the timing we're driving at.

10      Q.  Okay.  I've been trying to be clear about the

11 distinction between migrating the business from

12 PacifiCare insured business to United insured

13 business -- that's one option -- and the migrating the

14 claims such that claims for policies that were written

15 on PacifiCare insurance would be migrated to the UNET

16 platform.  Are you clear on that distinction?

17      A.  No, I'm not.  That's where I'm confused.  So

18 what I'm trying to understand is, if I would migrate

19 the business to a platform, then generally I would

20 basically have the claims paid on that platform.

21      Q.  Right.

22      A.  So I'm confused about the distinction, and I'm

23 not trying to be difficult.  I'm just trying to follow.

24      Q.  I understand.  And it's an important

25 distinction, so I think we should all be clear on it.
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 1          One possibility was at the time of the

 2 acquisition, PLHIC had something like 140,000 insured

 3 lives, right?

 4      A.  Around that, yes.

 5      Q.  So one of the things you could have decided to

 6 do right off the bat is to say, "We're going to file a

 7 United copycat of the PLHIC policies or even existing

 8 United policies and move those people, those 140,000

 9 lives, over to United."  That's one possibility, right?

10      A.  Yes, that is a possibility.

11      Q.  Another is to continue to write as many lives

12 as you have in PLHIC, continue to service them under

13 PLHIC-issued policies, and to simply migrate the claim

14 paying off of RIMS and onto UNET.  Do you have that

15 possibility in mind?

16      MR. KENT:  Objection, your Honor.  We're now well

17 beyond, I think, the four areas of testimony that

18 Mr. Strumwasser outlined that Mr. McMahon would be

19 subject to.

20      MR. STRUMWASSER:  "Further mistakes in the

21 PacifiCare integration/migration about which

22 Mr. McMahon was involved or is knowledgeable."

23      MR. KENT:  As I understood the question, it was

24 about the different speculative things that could have

25 been decided or done when the deal closed.
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 1      THE COURT:  Do you understand the question?

 2          I think we're having trouble.  You're going to

 3 have to do something else, Mr. Strumwasser.  I'm going

 4 to sustain the objection, not necessarily on those

 5 grounds, but I don't think we're getting anywhere.

 6      MR. STRUMWASSER:  Q.  Okay.  In January of 2006,

 7 you did not have -- "you" being United did not have

 8 approved UHIC products to sell in California that would

 9 have given 140,000 or so folks on PacifiCare insurance

10 an equivalent product issued by United, correct?

11      A.  I don't know what we had filed and what we

12 didn't have filed.

13      Q.  You do know that, about the time of the

14 decision that's described here, that PacifiCare made --

15 excuse me -- that United made a filing which the

16 Department approved that would allow United to file

17 on -- to transfer those 140,000 folks to United paper,

18 right?

19      MR. KENT:  Objection, vague.

20      THE COURT:  Do you understand the question?

21      THE WITNESS:  No.  I'm not an expert in how you

22 file, what paper you file on.  It's sort of out of my

23 purview on how that whole process works.  What license

24 we wrote on, what license we didn't write on and how

25 all those filings transpired, that wasn't something I
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 1 focused on.

 2      MR. STRUMWASSER:  Q.  Mr. McMahon, as of

 3 September, you knew that you were, as you put it,

 4 throwing the PacifiCare legacy PPO products under the

 5 bus, right?

 6      A.  Yes.

 7      Q.  And you knew that, at some point thereafter,

 8 you would no longer have any claims to pay under RIMS,

 9 correct?

10      A.  At some point thereafter, so, yes, at some

11 point thereafter, I knew we wouldn't be paying claims

12 on RIMS because we ultimately decided to take and move

13 the RIMS-paid business onto the United platform.

14      Q.  Okay.  And so it would have been consistent

15 with that knowledge that you did not want to invest a

16 lot of additional money in the RIMS platform, right?

17      THE COURT:  When you say "you"?

18      MR. STRUMWASSER:  Q.  "You" being United.

19      MR. KENT:  Objection, vague as to time.

20      MR. STRUMWASSER:  Q.  At this time.

21      A.  So repeat the question again, please.

22      Q.  It was consistent with that understanding you

23 just described, in September of '06, that you didn't

24 want to spend a lot of money on the RIMS platform which

25 you were going to be getting off of, right?
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 1      MR. KENT:  Objection, argumentative as phrased.

 2      THE COURT:  I'll allow it.

 3      THE WITNESS:  So if you're getting off a platform

 4 you would not spend -- you would spend less money than

 5 you would otherwise do if you were staying on that

 6 platform.  But just to say "no" or "not enough," no, we

 7 would continue to invest to keep the platform going.

 8      Q.  You've heard of the Keep the Lights On

 9 committee?

10      A.  I've heard of Keep the Lights -- yes, I've

11 heard of Keep the Lights On but not the Keep the Lights

12 On committee.

13      Q.  What do you understand "Keep the Lights On" to

14 refer to in the context of PacifiCare?

15      A.  "Keep the Lights On" generally means that --

16 to do the appropriate maintenance and operational

17 investments to keep a claims platform or a system

18 operating as it was.

19      Q.  You always try to do that, right?  You always

20 try to keep a claims platform or a system operating,

21 correct?

22      MR. KENT:  Objection, argumentative.

23      THE COURT:  Sustained.

24      MR. STRUMWASSER:  Q.  So the point of Keep the

25 Lights On is to do only that which is necessary to keep
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 1 it going for a brief period, right?

 2      MR. KENT:  Objection, it's argumentative.

 3      THE COURT:  I'll allow it.

 4      MR. KENT:  It's irrelevant.

 5      THE COURT:  I'm not sure where it's going.

 6          But if you know.

 7      THE WITNESS:  Just one more time with the

 8 question, please.

 9      THE COURT:  Can you read the question, please.

10          (Record read)

11      THE WITNESS:  No, not for a brief period.  Keep

12 the Lights On basically means do the appropriate

13 operational maintenance and spending necessary to keep

14 the platform operating in a manner consistent with how

15 it's currently operating.

16      MR. STRUMWASSER:  Q.  Would you accept the

17 definition that Keep the Lights On has the purpose of

18 doing just the minimum to keep a system up and running

19 until we can complete the migration?

20      MR. KENT:  Objection, this is irrelevant.

21      THE COURT:  I'll allow it.

22      MR. KENT:  We're arguing about --

23      THE COURT:  I know.  I'll allow it.  Just -- let's

24 finish up.

25      THE WITNESS:  No, I wouldn't necessarily say Keep
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 1 the Lights On meant minimum.  I would regard Keep the

 2 Lights On as meaning appropriate investments.

 3      MR. STRUMWASSER:  Showing the witness Exhibit 462,

 4 your Honor.

 5      THE WITNESS:  Thank you.  Okay.  I've read the

 6 exhibit, sir.

 7      MR. STRUMWASSER:  Q.  Fourth from the bottom line,

 8 last three words, "The purpose is," do you see that?

 9      A.  "The purpose is," yes, I do.

10      Q.  "The purpose is to do just the minimum to keep

11 them up and running until we complete the migration."

12 Do you disagree with that statement?

13      A.  Yes, I do disagree with the statement.  Kim

14 Wolson was a relatively low-level person in the

15 organization.

16      Q.  As of the date of Exhibit 462, November 1,

17 2007, the expectation was that you'd be processing

18 claims on RIMS for several more years, isn't it?

19      A.  As of what date?

20      Q.  The date of this document, November 1, '07.

21      A.  Yes, we would be -- we would be doing RIMS

22 processing for some period of time after November 1,

23 2007.  Exactly how many years, I'm not sure.

24      Q.  Mr. McMahon, you know that the publisher of

25 the RIMS program is TriZetto?
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 1      MR. KENT:  No foundation.  It's overbroad.

 2      THE COURT:  If he knows.

 3      THE WITNESS:  No.  TriZetto was involved in a lot

 4 of systems.  I don't know how much of the RIMS

 5 application they were -- when you say "publisher,"

 6 that's what's throwing me a little bit.  I know they

 7 were involved with RIMS, but I think they're a software

 8 vendor, I guess I would describe.

 9      MR. STRUMWASSER:  Q.  They were the software

10 vendor for RIMS, correct?

11      A.  Yeah, I would say that's an accurate

12 statement.

13      Q.  Were you aware that the TriZetto release of

14 RIMS that PacifiCare had been using had not been

15 upgraded since before the acquisition?

16      A.  No, I wasn't aware of that.

17      Q.  Were you aware that, at least by 2008,

18 PacifiCare was the only client of TriZetto's still

19 using the version of RIMS that PacifiCare was using

20 then and is using today?

21      A.  No, I was not aware of that.

22      Q.  In 2007 and 2008, did you have any

23 responsibility for setting capital budgets for

24 PacifiCare operations?

25      A.  Yes, I was involved with PacifiCare operations
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 1 in 2007 as the chief operating officer, and in that

 2 context, I'd have responsibility for participating in

 3 the budget development process.  I didn't have final

 4 say over it, but I had input to the process.

 5      Q.  And in 2008?

 6      A.  Yes, I had responsibility for that, making

 7 recommendations and the like.

 8      Q.  Did you have authority to increase or decrease

 9 capital budgets on your own?

10      A.  No, I did not have unilateral authority.

11      Q.  What would it take in 2007 for a capital

12 budget to be increased or decreased?  And I'm talking

13 specifically about a budget that would pertain to

14 PLHIC.

15      A.  Well, the budgets are set at the beginning --

16 you know, sometime in the summer/fall of the prior

17 year.  So sometime in the, you know, September --

18 August-September of '06, we would have set the capital

19 budget for 2007 and similarly for the next year.

20          You know, there's changes to the budget as you

21 proceed through the year based on business conditions.

22      Q.  My question is really focusing on the changes

23 part.  What would it take to change a budget mid-year,

24 administratively?

25      A.  Well, you start out with a budget, and you
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 1 have a certain set of assumptions that are involved

 2 with that budget.  But then, you know, as business

 3 conditions change, you sort of alter what gets spent

 4 against that budget.

 5      Q.  I understand that's the process, but whose

 6 decision is that?  How is that decision made?

 7      A.  It's a combination largely of -- the CFO of

 8 our business segment would have responsibility to

 9 ultimately say yeah or nay to a change in spending.

10      Q.  So that would be the CFO reporting to you in

11 2007?

12      A.  The CFO did not report to me in 2007.  It was

13 a different individual who was the CFO.  I was the COO

14 in 2007.

15      Q.  Right.  Of UnitedHealthcare?

16      A.  I was the COO of UnitedHealthcare with

17 responsibility for operations.

18      Q.  So who was the CFO that would have the ability

19 to adjust the budget in 2007 that you were using?

20      A.  Dan Schumacher.

21      Q.  Mr. McMahon, are you aware of a KTLO budget in

22 2007 for PacifiCare?

23      A.  No.

24      MR. STRUMWASSER:  We have a copy of Exhibit 460.

25      THE WITNESS:  Okay.  I've read the list, sir, the
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 1 exhibit.

 2      MR. STRUMWASSER:  Q.  Do you recognize the

 3 document, sir?

 4      A.  No.  I'm not sure who the author is.

 5      Q.  But -- and you don't recognize the document?

 6      A.  No.

 7      Q.  I will tell you that, according to Mr. Velkei,

 8 the date on the document is September 29th, '07.

 9          (Ms. Rosen entered the courtroom)

10      THE WITNESS:  Okay.

11      MR. STRUMWASSER:  Q.  Now, at the top, we have

12 Laura Ness/Dirk McMahon/Dan Schumacher.  Am I correct

13 in inferring from that notation that this is a document

14 that was prepared for you?

15      MR. KENT:  No foundation.

16      THE COURT:  If he knows.

17      MR. KENT:  He just said he'd never seen it before,

18 didn't know the author.

19      THE COURT:  If he knows.

20      THE WITNESS:  One more time with the question.

21      MR. STRUMWASSER:  Q.  Yeah, I mean, we have three

22 names at the top of this document and then a topic

23 after that.  And I'm wondering whether in the

24 correspondence formatting that is common in United that

25 those three names represent essentially addressees,
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 1 people who were potential recipients.

 2      MR. KENT:  Same objection.

 3      THE COURT:  If you know.

 4      THE WITNESS:  I don't know if I was the intended

 5 recipient.

 6      MR. STRUMWASSER:  Q.  Do you know whether or not

 7 you were an author?

 8      A.  No, I was not an author of this document.

 9      Q.  Mr. Schumacher was, at this time, the CFO of

10 UnitedHealthcare, right?

11      A.  Yes.

12      Q.  Ms. Ness was your chief of staff at the time?

13      A.  Pretty close.  I would characterize Laura as

14 the chief of staff.  She had various administrative

15 responsibilities; that's correct.

16      Q.  And this document contains Ms. Berkel's

17 request for PHS capital; is that right?

18      A.  I don't know.  I don't know who the author is.

19      MR. STRUMWASSER:  Our next in order, your Honor.

20      THE COURT:  1033, an e-mail with a top date of

21 October 4th, 2007.

22          (Department's Exhibit 1033, PAC0275467

23           marked for identification)

24      THE WITNESS:  Okay.  I've read the exhibit.

25      MR. STRUMWASSER:  Q.  Okay.  So turning to the
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 1 second page, 5468, did you notice the similarity

 2 between the text of Ms. Berkel's e-mail on September

 3 29th and the first page of Exhibit 460?

 4      A.  Yes, I did notice that similarity.

 5      Q.  Does that lead you to believe that the capital

 6 proposals on the first page of 460 are Ms. Berkel's?

 7      A.  Yes.

 8      Q.  Under -- well, we can take our pick, but the

 9 typography is easier on 460, under "Headlines" on 460,

10 the second bullet, "2008 capital is proposed to be

11 limited to $10 million," do you see that?

12      A.  Yes.

13      Q.  Who decided what the capital budget for

14 PacifiCare would have been in 2008?

15      A.  The ultimate decision maker would have been

16 Dan Schumacher.

17      Q.  Did you have any involvement in the decision?

18      A.  Yes, I'm sure I provided input.  I'm sure I

19 provided input, but I -- but the 10 million wasn't the

20 totality of moneys which were ultimately spent, nor do

21 I think that was the entire budget.

22      Q.  Was it the PHS capital request?

23      A.  What I would say it was, it would probably be

24 a subset of the total capital that was proposed.

25      Q.  Do you see anything in either 460 or 1033
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 1 indicating that this was a subset of the PHS capital

 2 request?

 3      MR. KENT:  Objection, no foundation.  The

 4 gentleman said he hasn't seen the document before.

 5      MR. STRUMWASSER:  The gentleman has said he has no

 6 memory of the document.  He's on one of them.

 7      THE COURT:  I'm going to sustain the objection.

 8 The way it's phrased, I don't see how that's going to

 9 get us anywhere.

10      MR. STRUMWASSER:  Q.  Third bullet, Mr. McMahon,

11 "PHS systems have not had adequate maintenance since

12 August 2005," do you see that?

13      A.  On 460?

14      Q.  Yes, 460.  It's also on 1033, but it's easier

15 to read on 460.

16      A.  Yes, I do see that, yes, of course.

17      Q.  Did you understand the reference here to "PHS

18 systems" to include RIMS?

19      A.  Yes, I would have understood that as plural.

20      Q.  Did you agree at this time in September of '07

21 that RIMS had not had adequate maintenance since August

22 of '05?

23      A.  No, I don't believe I agreed to that.

24      Q.  The fourth bullet on 460, "PHS historical Keep

25 the Lights On spend well above $10 million," do you see
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 1 that?

 2      A.  Yes, I do.

 3      Q.  Is that consistent with your recollection?

 4      MR. KENT:  No foundation.  There's been no

 5 foundation that he has a recollection of a Keep the

 6 Lights On spend.  He was asked some questions about

 7 Keep the Lights On, and he told us what he knew

 8 generally.

 9      THE COURT:  Can you repeat the question?

10          (Record read)

11      THE COURT:  I'll allow it.

12      THE WITNESS:  No, it's not consistent with my

13 recollection because I didn't have a purview on what

14 the historical Keep the Lights On spend was, if there

15 was such a term at legacy PacifiCare.

16      MR. STRUMWASSER:  Q.  So it's not the case that

17 you disagree with the statement, it's just you don't

18 have any recollection; is that what you're saying?

19      A.  I don't know what the historical spend was on

20 PacifiCare systems.  I don't have a recollection of

21 that now.  That's what I would say.

22      Q.  And then on 460, the first page at the end of

23 that bullet, it says, "see next page."  Do you see

24 that?

25      A.  Yes, I do.
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 1      Q.  Then on the second page of 460, 5411, we have

 2 a table preceded by "Here's a summary of what some of

 3 the former IT finance folks were able to pull together

 4 for us.  The data represents our 2005 9-plus-3 forecast

 5 (after we canceled projects once the UHG merger was

 6 announced)."  Do you see that?

 7      A.  Yes.

 8      Q.  Then we have a chart listing some capital

 9 expenditures, correct?

10      MR. KENT:  No foundation.

11      THE COURT:  Overruled.

12      THE WITNESS:  I don't remember what "BFA" is.

13 There's some dollars in here.  I don't know whether

14 they were capital investments or operating expenses.  I

15 can't tell for sure based on this.

16      MR. STRUMWASSER:  Q.  Okay.  At the bottom of this

17 page, it says, "Obviously there's probably many more

18 that would not be required today, but at least

19 subtracting those items would drop the total project

20 cost down to 84.8 million."  Do you see that?

21      A.  Yes.

22      Q.  That's down from the 138-plus that is in the

23 chart at the bottom, right?

24      MR. KENT:  Objection, relevance.

25      THE COURT:  Sustained.  Why are you asking him
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 1 that question?  Just move on.

 2      MR. STRUMWASSER:  Q.  With respect to your prior

 3 answer, Mr. McMahon, this chart is referenced at the

 4 end of a bullet on the first line about the historical

 5 Keep the Lights On spend.  Do you see that?

 6      THE COURT:  You mean first page.

 7      MR. STRUMWASSER:  First page of 460.

 8      THE WITNESS.  First page, I see the last bullet

 9 point, "PHS historical Keep the Lights Out spend well

10 above 10 million - see next page."  So I'm being

11 directed the next page.  I see that.

12      MR. STRUMWASSER:  Q.  So whatever these items are

13 that are identified as "BFA," I gather you don't know

14 what a BFA is; is that right?

15      A.  I'd be guessing.

16      Q.  They appear to correspond in Ms. Berkel's mind

17 to the item that has been budgeted at 10 million for

18 2008; would you agree with that?

19      MR. KENT:  Objection, relevancy.  We're now asking

20 this gentleman to read the words on the page and give

21 some kind of understanding --

22      THE COURT:  Is there someplace you are going with

23 this?  Because I agree with Mr. Kent.

24      MR. STRUMWASSER:  Yes.

25      THE COURT:  You're asking him to look at
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 1 something.  I can look at it.  I don't need

 2 Mr. McMahon's time to go over what I can read.  If

 3 you're leading somewhere, let's get to it.

 4      MR. STRUMWASSER:  The problem is going to be that

 5 we're going to have to figure out what these numbers

 6 represent and that the numbers correspond to numbers in

 7 subsequent exhibits.  That's the point of this.

 8          If your Honor's satisfied that this 138- and

 9 84.8 million, those two numbers, correspond to the

10 thing that is now being asked for only 10 million, then

11 I'll be happy to move on.

12      MR. KENT:  Ms. Berkel already testified at some

13 length about this very document.  She testified you

14 have to add up all the UnitedHealth Group, the whole

15 enterprise capital funding pools, and that comes up to

16 the $84 million.

17          So the person who actually prepared this has

18 testified.  This witness doesn't have any unique or

19 special knowledge in addition to the fact that he's

20 being asked to basically read words and interpret them.

21      MR. STRUMWASSER:  This witness was involved in

22 these decisions.  This witness was the recipient of

23 this communication, and I'm going to ask this witness

24 questions about decisions that he made regarding this.

25      THE COURT:  Okay.  So he was a recipient of this



17523

 1 material in 1033, not 460, correct?

 2      MR. STRUMWASSER:  Yes, that's right.  Yes.

 3      THE COURT:  All right.  So --

 4      MR. STRUMWASSER:  Well, we don't know whether --

 5 yeah, I mean, his name appears on 460.  We don't know

 6 what the providence of it is.

 7      THE COURT:  He says he doesn't --

 8      MR. STRUMWASSER:  Remember.

 9      THE COURT:  -- recognize it.

10      MR. STRUMWASSER:  That has been the case for

11 documents he has received.

12      THE COURT:  But he's now seen 1033, and it has

13 similar material in it, correct?

14      MR. STRUMWASSER:  That's correct.

15      THE COURT:  So the bottom line, the question

16 you're asking is does the 10 million relate to the two

17 other numbers on here?

18      MR. STRUMWASSER:  That's right.

19      THE COURT:  Do you know, Mr. McMahon?

20      THE WITNESS:  No, I don't, your Honor.

21          What I would say is the 10 million as relates

22 to this 138 million, this -- I don't know what the

23 total investments that were contemplated in this sort

24 of pasted-in table here represent.

25          I mean, the 10 million is -- we've talked
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 1 about the Keep the Lights On as sort of operation and

 2 maintenance capital.  I'm sure that was a subset of

 3 what's in this pasted-in document.  But there's other

 4 investment besides Keep the Lights On capital in this

 5 document.

 6      THE COURT:  All right.  Move on.

 7      MR. STRUMWASSER:  Q.  So Mr. McMahon, after

 8 receiving 1033, did you ever meet with Ms. Berkel to

 9 discuss her capital PHS budget request for Keep the

10 Lights On?

11      A.  I can't specifically remember meeting with Sue

12 on Keep the Lights On.  We had many discussions about

13 many business issues.  I can't remember whether we had

14 a specific Keep the Lights On discussion.

15      Q.  Ms. Berkel testified to a meeting with you on

16 the subject around Thanksgiving or Christmas of '07.

17 Do you recall any such meeting?

18      A.  No, I don't specifically recall.

19      Q.  Ms. Berkel testified that she was told at that

20 meeting that there were in fact different budgets that

21 would be covering some of the costs she thought were

22 coming out of the 2008 capital budget of $10 million.

23 Do you recall such a meeting?

24      A.  No, not specifically.

25      Q.  But that is in fact what you were just
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 1 explaining to me, that there were different budgets

 2 that had other items that would be in addition to the

 3 10 million, right?

 4      A.  Yes, our capital budget for PacifiCare would

 5 be PacifiCare legacy systems plus there was dollars

 6 that were spent on United legacy systems on behalf of

 7 the PacifiCare business as well.  So there was many

 8 different places where dollars were spent that were

 9 ultimately used to further the PacifiCare business

10 agenda.

11      Q.  So without respect to the Thanksgiving or

12 Christmas or whenever it may have been, is it your

13 recollection that you explained at some point to

14 Ms. Berkel, in response to these concerns about the

15 $10 million, that in fact there are other sources of

16 funding in addition?

17      A.  Yes, I would have explained to Sue that

18 there's multiple areas that we're going to invest in,

19 and there's more than a $10 million budget available

20 for PacifiCare.

21      Q.  And you would have explained that in the

22 context of this budget cycle that's being addressed in

23 1033 and 460, right?

24      A.  Are we -- in 460, are we talking about the --

25 the date of 7/29/07 is 460, right?
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 1      Q.  Yes.

 2      A.  So we would have likely, during that summer

 3 and that fall, talked about potential investments for

 4 2008.  That would be logically within the flow of the

 5 United business cycle, yes.

 6      Q.  September of '07?

 7      A.  Yeah, we would have discussed -- to be clear,

 8 we would have discussed sort of the budget for 2008 in

 9 the September or sort of the summer of '07, fall of '07

10 is when you typically plan for the subsequent year.

11      Q.  So when you explained to Ms. Berkel sometime

12 in '07 that the $10 million KTLO budget wasn't the only

13 available money for capital spending, she never again

14 raised this issue of $10 million being inadequate?

15      A.  I don't recall her -- I don't recall specifics

16 on the $10 million number.

17      MR. STRUMWASSER:  Our next in order.

18      THE COURT:  All right.  1034.

19          (Department's Exhibit 1034, PAC0910488

20           marked for identification)

21      THE COURT:  It's a "PacifiCare Reintegration and

22 California Regulatory Update by Sue Berkel, October 9,

23 2007."

24      MR. STRUMWASSER:  Your Honor, for the record, this

25 document was produced sometime this year.
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 1      THE COURT:  Okay.

 2          Is there a particular page you want to focus

 3 on?

 4      MR. STRUMWASSER:  Yes.  I'm going to send the

 5 witness to 509.

 6      THE WITNESS:  Okay.

 7      MR. STRUMWASSER:  And 508 as well.  It won't take

 8 long.

 9      THE COURT:  508 is a cover page.

10      THE WITNESS:  Okay, sir.  I've read the exhibit.

11 I've read 508 and 509.  508 is just a cover page.

12      MR. STRUMWASSER:  Q.  Do you recognize the

13 document, sir?

14      A.  I'm copied on the document.

15      Q.  But that means --

16      A.  Yes, I do recognize the document.

17      MR. STRUMWASSER:  And it came, your Honor, from

18 Mr. McMahon's -- he's listed as the custodian.

19      Q.  The document was created by Ms. Berkel?

20      A.  Yes, it was created by Ms. Berkel.

21      Q.  And on 509, we have many of the statements

22 that were -- that appear on 460, correct?

23      A.  Yes.  It looks like many of the statements

24 from the e-mail were put into the PowerPoint.

25      Q.  So, for example, we have the references to the



17528

 1 138 million number again?

 2      A.  Yes, I see that.

 3      Q.  And the 84.8 million on 460 has just been

 4 referred to as a spend over 80 million, correct?

 5      A.  Yes, I believe the 80 million -- "spend over

 6 80 million" relates to the 84- on the previous exhibit.

 7      Q.  And at the bottom, the last bullet says, "The

 8 Individual & Employer Market Group (IEMG) segment is

 9 supposed to fund a majority of the capital requirements

10 to support this platform and currently 2008 allocation

11 is being proposed at only $10 million."  Do you see

12 that?

13      A.  Yes.

14      Q.  So at this time in October of 2007, Ms. Berkel

15 is still misunderstanding that only 10 million -- that

16 the $10 million budget wasn't supposed to fund a

17 majority of the capital requirements but was only --

18 strike that.

19          So at this point, Ms. Berkel believes still

20 that the $10 million represents the majority of the

21 funding for the items that were once 138- or 80

22 million, correct?

23      MR. KENT:  It's argumentative.  It's the same date

24 as the two last documents.

25      THE COURT:  It is the same date.  Sustained.
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 1      MR. STRUMWASSER:  Okay.  But just so we're clear

 2 here, Mr. Kent is absolutely wrong it's the same date.

 3      THE COURT:  Well, this says "October 4th" on the

 4 e-mail 1033.  And this says "October 9th" -- well, so

 5 this is --

 6      MR. VELKEI:  Close enough.

 7      THE COURT:  -- five days later.  And then the

 8 previous page still -- okay.

 9      MR. STRUMWASSER:  September 29th for Ms. Berkel's

10 e-mail.

11      MR. KENT:  The second page says it was last

12 updated October 5.

13      MR. STRUMWASSER:  I'm trying to build a

14 progression here.

15      THE COURT:  All right.  You know, I'm going to

16 sustain the objection.  Rephrase.

17      MR. STRUMWASSER:  Q.  Fourth bullet, says "2006

18 and 2007 IT spend was significantly limited given the

19 desire to immediately recognize synergies between the

20 two organizations."  Do you see that?

21      THE COURT:  Is it "2006 and 2007 IT spend"?

22      MR. STRUMWASSER:  Yes.

23      THE WITNESS:  Yes, I do see that.

24      MR. STRUMWASSER:  Q.  Do you agree that the 2006

25 and 2007 IT spend was significantly limited?
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 1      A.  No, I don't.

 2      MR. STRUMWASSER:  I'll show the witness a copy of

 3 Exhibit 552 in evidence.

 4      THE COURT:  Yes.  Do we have a date on this one?

 5      MR. STRUMWASSER:  No, your Honor.  But Ms. Berkel

 6 testified that she created it around June of '08.

 7      THE COURT:  Thank you.

 8      THE WITNESS:  June of '08, sir?

 9      THE COURT:  Correct.

10      MR. STRUMWASSER:  Yes.

11      THE WITNESS:  Okay.  I've read the exhibit, sir.

12      MR. STRUMWASSER:  Q.  Take a look at Item 2,

13 "PacifiCare Keep the Lights On."  The bullet under

14 there says "2008 capital budget was 7.8 million -

15 5.0 million for 2008 projects and 2.8 million in 2007

16 carryover projects.  Reduced by 0.8 million in April of

17 2008."  Do you see that?

18      A.  Yes.

19      Q.  Now, is it your understanding that this 7.8

20 million was the same budget category as the $10 million

21 budget category that was listed on 460?

22      A.  They're both labeled "Keep the Lights On

23 capital," so I would say, yes, that would be the same

24 category.

25      Q.  It appears that at some point the 10 million
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 1 had been reduced to 7.8 million, right?

 2      MR. KENT:  Objection, relevancy.  He's being asked

 3 to look at words.

 4      THE COURT:  If he knows.

 5      THE WITNESS:  I don't know if it was reduced.  It

 6 says the 2008 capital budget was 7.8 million.  So the

 7 7.8 million, I don't know if it was actually spent in

 8 2008.

 9      MR. STRUMWASSER:  Q.  Do you recall any reduction

10 in the 2008 KTLO budget for PacifiCare?

11      A.  No, I don't -- I don't recall that particular

12 reduction.

13      Q.  And do you agree with my reading of this that,

14 of the 7.8, 2.8 million of it was carryover from the

15 prior year's allocation?

16      MR. KENT:  Objection, calls for speculation,

17 there's no foundation.

18      THE COURT:  If he knows.

19      THE WITNESS:  It's -- I'm not sure what the -- I'm

20 not sure whether the 2.8 relates -- what the 2.8

21 million relates to.  Carryover projects are things that

22 may have been started in '07, finished in '08.

23      MR. STRUMWASSER:  Q.  Are you aware of a reduction

24 of 0.8 million in April of '08?

25      MR. KENT:  Asked and answered.
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 1      THE COURT:  Overruled.

 2      THE WITNESS:  No, I don't recall that reduction.

 3      MR. STRUMWASSER:  Q.  The next sentence in that

 4 bullet, "Wholly inadequate capital allocation to

 5 support three claim engines with $10 billion of annual

 6 claims."  Do you see that?

 7      A.  Yes, I do.

 8      Q.  Do you agree that one of those three engines

 9 was RIMS?

10      A.  Yes, RIMS was one of three PHS claim engines;

11 that's correct.

12      Q.  Sitting here today, do you agree with what

13  Ms. Berkel has said in this document, that the 7.8

14 million budget for 2008 was wholly inadequate for the

15 projects it was supposed to fund?

16      A.  No, I don't.

17      MR. STRUMWASSER:  Let me show the witness a copy

18 of 636 in evidence.

19          Your Honor, I'm going to go with a break as

20 soon as we're done with this document.

21      THE COURT:  Yes, all right.

22      THE WITNESS:  Okay.  I've read the document, sir.

23      MR. STRUMWASSER:  Q.  Do you recognize it?

24      A.  Yes, I sent it.

25      Q.  You're providing a report to Ms. Berkel and
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 1 others on the big UHG ops meeting from the day before,

 2 which would have been May 22, right?

 3      A.  Yes.  What I would typically do after we had a

 4 senior level meeting is I would typically communicate

 5 to the staff what occurred.  In various forms I did

 6 this, not always in e-mail, but usually after a UHG ops

 7 meeting, I would report to my staff, to Ms. Berkel and

 8 others.

 9      Q.  What is a UHG ops meeting?

10      A.  The senior -- oh, I'd say at this time, we had

11 these meetings quarterly.  And the senior-most 30 or 35

12 people in the company would come to the boardroom, and

13 we'd review some of the operating results and talk

14 about the business -- the business of the day.

15      Q.  And we see that Mr. Hemsley and Mr. Sheehy

16 were there.  Would Mr. Wichmann have been there?

17      A.  Yes.  As a matter of fact, I -- he's usually

18 at those meetings.  And it notes in this document

19 somewhere that David was put in charge of something.

20      Q.  That's right.

21      A.  So Dave usually would attend these meetings,

22 sir.

23      Q.  My experience is you're put in charge of

24 things more often when you're not at the meeting than

25 when you are.
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 1          Would you agree that, at this meeting, cutting

 2 costs was a major theme?

 3      A.  I would agree that cutting costs was a theme.

 4 I would say that the primary theme of this meeting,

 5 thinking back to it, was growth and what we need to do

 6 to grow.

 7      Q.  So we see under "Hemsley's Comments," the

 8 third line down, "Aside from AmeriChoice and Ingenix,

 9 no segments have met their growth objectives," right?

10      A.  On Page 1?

11      Q.  Yes.  Under "Hemsley's Comments," third line.

12      A.  Yes, that's what it says, third line.  Got it.

13      Q.  Then the next line is, "We have allowed

14 operating costs to grow," correct?

15      A.  Yes.

16      Q.  And that's operating costs for the entire UHG

17 enterprise?

18      A.  I'm not specifically -- certainly some

19 operating costs for some segments had grown.  That's

20 the genesis of the comment.  I don't know if across UHG

21 we had allowed them to grow, but some segments was a

22 concern.

23      Q.  There was a particular concern in those

24 segments in which the growth was not being realized,

25 correct?
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 1      A.  Yes.  Contextually, businesswise, if the

 2 operating costs are growing and all costs are growing

 3 and the revenue is not growing and the membership isn't

 4 growing, clearly that's not a good business outcome.

 5      Q.  Particularly, if costs are growing in places

 6 where revenue was declining, right?

 7      A.  Correct.

 8      Q.  Then about seven lines down from -- below the

 9 "We have allowed" line, we see, "There was not a

10 sufficient sense of reality in the fall of 2007 during

11 the planning process."  Do you see that?

12      A.  "There was not a sufficient sense of

13 reality" -- yes, I do see that.

14      Q.  Did Mr. Hemsley indicate or did you understand

15 for what planning there was not a sufficient sense of

16 reality in the fall of '07?

17      MR. KENT:  Objection, compound.

18      THE COURT:  If he knows.

19      THE WITNESS:  Yes.  I mean, we did hit a number of

20 the -- we didn't hit our financial projections for some

21 of 2007, and maybe some of the reality of what we could

22 and couldn't do is probably what's being referred to

23 there.

24      Q.  Couple lines down, "We have a great franchise,

25 we need to grow it and not put ourselves in situations
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 1 like this where we have to go through the toil and

 2 drudgery of cost-cutting exercises."  Do you see that?

 3      A.  Yes.

 4      Q.  So this is saying that, when you don't meet

 5 your growth objectives, the company has to go through

 6 the toil and drudgery of cost cutting, right?

 7      A.  Yes, that's exactly what it says.

 8      Q.  That is what was happening in 2008, correct?

 9      MR. KENT:  Objection, relevance.

10      THE COURT:  I'll allow it.

11      THE WITNESS:  If I recall correctly, at the

12 beginning of 2008, I believe, was the last of the

13 cost-cutting exercises because after that our business

14 started to recover.

15      MR. STRUMWASSER:   Can I have the question read

16 back, please.

17      THE COURT:  Please read the question back.

18          (Record read)

19      THE WITNESS:  I don't know for sure when the cost

20 cutting ended.  That's why I can't directly answer yes

21 or no.

22      MR. STRUMWASSER:  Q.  So as of May 23 of '08, that

23 was what was happening, correct?

24      MR. KENT:  Objection, vague, "what was happening."

25      THE COURT:  Overruled.
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 1      THE WITNESS:  We cut costs in 2007.  How much of

 2 that continuing into 2008 and what the exact cost

 3 cutting were, I don't remember the timing.  That's what

 4 I'm struggling with.

 5      THE COURT:  The question was, as of May 23rd,

 6 2008, which is when you wrote this, that's what was

 7 going on at that time, the toil and drudgery of the

 8 cost-cutting exercises?

 9      THE WITNESS:  Your Honor, where I'm struggling

10 is --

11      THE COURT:  Do you think it had ended already by

12 May 23?

13      THE WITNESS:  I believe as of May 2008, yes, we

14 had been through the cost-cutting exercises.  Yes, at

15 that point in time, I do.

16      MR. STRUMWASSER:  Q.  Would you agree that,

17 whenever that end occurred, that was predicated on

18 turning around growth, right?

19      A.  Growth or profitability or comeback related to

20 rationalization of pricing.  So you can get revenue

21 numbers by a more rationalized pricing environment as

22 well as growing the number of members.

23      Q.  The parenthetical "(Editorial - Amen)," that

24 was what you added agreeing with Mr. Hemsley, right?

25      A.  Yes.  Nobody likes to go through cost cutting.



17538

 1      Q.  At the bottom of the page, "Pacific Region

 2 Presentation," "Bob Sheehy gave a...presentation."  Do

 3 you see that?

 4      A.  Yes, I do.

 5      Q.  "PHS presentation," excuse me.

 6          And the gist of Mr. Sheehy's presentation was

 7 that some areas are, in his words, "trucking along" but

 8 the provider service, "was still in marginal shape."

 9 That was what he said?

10      A.  Yes, it's what's written there is -- I believe

11 the "trucking along" would have been more my vernacular

12 than Mr. Sheehy's, but his conclusion about the general

13 shape of service by constituent would have agreed with

14 where I would have put it at that point in time.

15      Q.  So there were some significant service issues

16 before May of '08 and you had been working on them, but

17 as of May of '08, there still were problems; is that a

18 fair characterization of the situation?

19      A.  No.  What I would say is that we had issues in

20 2007, service issues that we worked on.  The provider

21 was an area where we weren't up to the standards that

22 we had set, and that was an area where we continued to

23 focus.

24      Q.  So if you were not up to the standards you had

25 set, those were not still problems?
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 1      MR. KENT:  Objection, argumentative.

 2      THE COURT:  Overruled.

 3      THE WITNESS:  Yes, we would have been dealing with

 4 provider issues that we needed to work through, call

 5 them issues or problems, but we would have had to have

 6 worked through them in 2008.

 7      MR. STRUMWASSER:  Q.  Next paragraph, "the CA" --

 8 I assume that's California, right?

 9      A.  Yes.

10      Q.  -- "is really in the tank with 200k in

11 losses," do you see that?

12      A.  Yes.

13      Q.  And that means that you've lost 200,000

14 members?

15      A.  Yes, that's what that means.

16      Q.  Would it be fair to infer that the loss of

17 200,000 members would have a significant negative

18 impact on meeting PacifiCare's growth objectives?

19      A.  Yes.

20      Q.  And if PacifiCare's growth is declining, then

21 that would increase the need for cost cutting to bring

22 back profitability, right?

23      A.  Yes.  Everything else being equal, what I

24 would say is, if membership was declining, there's a

25 need to rationalize the expense base against the
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 1 revenue base.

 2      Q.  Next page, 3619, "We are done with the 83M

 3 dollar cut level,"  "83M" is $83 million, right?

 4      A.  Yes, 83M is $83 million.

 5      Q.  What was the 83 million cut level?

 6      A.  From my inference here, it looks like it was

 7 what ultimately the company decided from an original

 8 capital budget of -- from an original capital budget,

 9 we were able to cut part of the way, and that was what

10 was achieved.

11      Q.  The original capital budget being 200 million?

12      A.  No.

13      Q.  What was the original capital budget?

14      A.  On the next line, it outlines and I put in

15 this memo "something like" -- so the UHG spend was cut

16 from 1.2 to 1 billion.

17      Q.  What does it mean to say that "we are all done

18 with it"?

19      MR. KENT:  "We're done with the 83 million"?

20      THE COURT:  Right.

21      MR. STRUMWASSER:  Yes, with the 83 million cut

22 level, since I'm not quite sure what the grammar is

23 here.

24      A.  Means that we've finalized the cuts for 2008

25 and that we rationalized the capital spend for 2008.



17541

 1      Q.  By "all done," what that means is that the

 2 decision has been made that the capital cuts for the

 3 2008 budget year will be 83 million, correct?

 4      A.  That was -- the 83 million was the last round.

 5 What occurred between when we originally set it and

 6 where it actually ended up, again, from context,

 7 reading here, we ended up at 1 billion.  I believe the

 8 83 million was the last cut to get to the 1 billion.

 9          So for 2008, it looks like, again, from

10 context, we were at about a billion.  I'm just trying

11 to interpret the document.

12      Q.  I'm just trying to understand what it means to

13 be all done with it.  What "all done" means, you're all

14 done with the decision making not with the experiencing

15 the cut?

16      MR. KENT:  Objection, vague.

17      THE WITNESS:  Can you just rephrase the question?

18 I'm not tracking --

19      THE COURT:  Just what does it mean, "We are done

20 with the $83 million cut level"?  It means that with

21 the $83 million cut level, you're done, we're switching

22 it around, or is it some other meaning?

23      THE WITNESS:  Your Honor, what I'm thinking there

24 is that we had some budgeted level with the

25 corporation -- the leaders of the corporation went out
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 1 and identified projects that were, "Hey, we can cut

 2 these $83 million worth of projects."  Some would have

 3 been started.  Some would have been a gleam in

 4 somebody's eye.  So it would have been, "These projects

 5 are off the table for 2008."  That's the best

 6 explanation I can give you.

 7      MR. STRUMWASSER:  Q.  I appreciate that, and you

 8 were very clear on that.  I just want to make sure

 9 we're all on the same page as to the proposition that

10 "all done" referred to the decision making process, not

11 the actual execution or implementation of the budget?

12 In other words, you're in 2008, and you're actually

13 living with those now, right?

14      MR. KENT:  Objection, vague.  I don't know what it

15 means to live with some ill-defined term or undefined.

16      THE COURT:  He's trying to -- the decision was

17 made at this time; is that right?

18      THE WITNESS:  Yes, the decision was made at this

19 time.  If you're specifically asking execution-wise, I

20 mean, typically how this works is most of those

21 projects aren't even started that are cut.  So it's

22 just, "We're not going to do these."  That's typically

23 how it works.

24      MR. STRUMWASSER:  Q.  So that non-starting is

25 something that would have started in '08 and didn't
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 1 happen in '08, or if they were started, they would be

 2 terminated in '08, right?

 3      A.  Either/or, more likely the former.

 4      Q.  So the sentence that you've been referring to,

 5 "Hemsley accepted that the company could only get

 6 200 million out of the total for 2008.  UHG spend was

 7 cut from something like 1.2 to 1.0 billion.  He was not

 8 happy that we could not get the full 300 million."

 9          So am I correct, then, that Mr. Hemsley --

10 that the original ask had been 1.2 billion; is that

11 right?

12      A.  At one point in time there, was an ask

13 outstanding for 1.2 billion.  I just don't know what

14 the original was.  That's why I'm hedging.

15      Q.   Of that 1.2 billion, at some point

16 Mr. Hemsley had hoped that you could get it down to 900

17 million, right?

18      A.  Yes.

19      Q.  And he had finally come to accept that you

20 could only get it down to 1.0 billion?

21      A.  Yes, and probably the last 83 million was the

22 last piece of that, going from 1.2 to 1.0.  The 83

23 million was the last piece to get there.

24      MR. KENT:  About time for a break?

25      MR. STRUMWASSER:  Not quite, but forgive me.
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 1      Q.  And he went on to say that his goal for

 2 capital for 2009 is 700 million or 800 million for the

 3 company, correct?

 4      A.  Yes, that's what it says in --

 5      Q.  What's the company for this purpose,

 6 PacifiCare?

 7      A.  No.  The company is UHG.

 8      Q.  So would it be fair to say, then, that to go

 9 from 1.0 billion to 7 or $800 million would have

10 represented a further cost cut after 2008?

11      MR. KENT:  Objection, relevance.  Now we're

12 spending a lot of time on UHG.

13      THE COURT:  I'll allow it.  Just trying to

14 understand it.

15      THE WITNESS:  Yes.  To answer the question, it

16 would have represented a cut, but I don't believe

17 that's where it ended up.

18      MR. STRUMWASSER:  Q.  The next sentence, "Our

19 decision" -- and I'm in that same paragraph, roughly

20 the middle.

21          "Our decision to just cancel the capital

22 meeting the other day was good in the context that

23 there is not going to be much money available, and I do

24 not want to approve a bunch of projects and have people

25 sitting with approvals that we might give out for '09
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 1 and have to yank.  I just don't want to listen to the

 2 'I got cut, and it was in my plan' BS."  Do you see

 3 that?

 4      A.  Yes.

 5      Q.  So you were anticipating that funds are now

 6 going to be scarce for '09 because of Mr. Hemsley's

 7 directive to further cut the UHG spend, right?

 8      MR. KENT:  Objection, irrelevant.  We're talking

 9 about UHG, and then second, the witness just said that

10 this is not the way it turned out.

11      THE COURT:  Overruled.  Is that what it said?  Is

12 that what it meant?

13      THE WITNESS:  What I meant was, what Mr. Kent said

14 was, yeah, it did not turn out -- I don't have the

15 exact numbers off the top of my head what it ultimately

16 turned out to be --

17      THE COURT:  But you were saying you didn't want to

18 be in this position.

19      THE WITNESS:  Right, right.

20          So what I said here was, it was going to be

21 lower.  And sitting here at this time -- again, I'll

22 give everybody context.  Systems development at United,

23 you know, generally cradle to grave is a nine-month

24 exercise.  So if we were approving projects in the

25 summer of 2008 for 2009, so it's like until we sort out
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 1 for sure what 2009 was going to look like and what

 2 amount of money we'd have to work with, then there

 3 wasn't a reason to have the meeting until we have more

 4 certainty going forward.

 5      MR. STRUMWASSER:  Q.  Mr. Velkei agreed with you.

 6 The statement here indicates that you were of the view

 7 that, in fact, those dollars were going to be cut as of

 8 the date you wrote this e-mail, correct?

 9      MR. KENT:  Objection, irrelevant.

10      THE COURT:  Overruled.

11      THE WITNESS:  Yes, I was of the view on that day

12 that we were going to have a lesser amount of capital

13 available for 2009.

14      MR. STRUMWASSER:  Q.  Now, these planned spending

15 cuts, were they a decision to -- were they a product of

16 a decision to contract the overall UHG business?

17      THE COURT:  Do you understand the question?

18      THE WITNESS:  Yes, I do.

19      THE COURT:  All right.

20      THE WITNESS:  No, it wasn't a decision to contract

21 the overall UHG business.  It was more along the lines

22 of, we better make sure that we're deploying capital

23 effectively, and that we need to prioritize the capital

24 that we have.  So it was more about an effective

25 deployment of the capital we have and a concern about
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 1 deploying capital that would not generate what we

 2 wanted to.

 3      Q.  And the reductions that they were looking for

 4 in capital, they were not because you were planning to

 5 sell off any businesses, right?

 6      A.  No, I don't recall us having plans to sell off

 7 any businesses at that point in time.

 8      Q.  Then you say a little further down, "If you

 9 are betting on a capital come to solve a business

10 problem, it is probably a sucker's bet."  Do you see

11 that?

12      A.  Yes.

13      Q.  So is that equivalent of saying, if you have a

14 business problem don't expect any capital to fix it?

15      A.  No, that's not what it says.  And if you look

16 at the numbers, a billion dollars in capital is a very

17 big amount of money.  It was incremental capital on the

18 margin is what I should have said there.  Clearly there

19 was a lot of capital being spent to improve the

20 business of the company during that time.

21      MR. STRUMWASSER:  Q.  Mr. McMahon, a "sucker's

22 bet" means you're going to lose that bet if you bet on

23 it, right?

24      MR. KENT:  Objection, it's argumentative.

25      THE COURT:  Sustained.
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 1      MR. STRUMWASSER:  Q.  What did you mean by the

 2 phrase "it is probably a sucker's bet"?

 3      A.  We would have spent -- a sucker's bet is as

 4 you've described; it's something that you're probably

 5 going to lose.  But the way I used it here was probably

 6 bad context because I just want to make it clear that

 7 the company was spending hundreds of millions of

 8 dollars, and again, it probably ended up for 2009

 9 something more like a billion dollars in capital.

10          So it was probably what I was referring to as

11 an investment that would have been a marginal

12 investment that may or may not have -- may or may not

13 have produced a return.  We didn't have money to spend

14 on those type of investments.  That's where I was going

15 with that.

16      Q.  And you're saying this to your main people,

17 the leaders beneath you, correct?

18      A.  Yes.

19      Q.  So the reason you're telling them this is

20 because you're telling them, "Don't count on additional

21 capital to solve your business problems," right?

22      A.  No, that's not what I said.

23      Q.  A little lower down we have a heading

24 "Intersegment Redundancy."  Do you see that?

25      A.  Yes.
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 1      Q.  Is "Intersegment Redundancy" another way of

 2 saying "unrealized synergies"?

 3      A.  No.

 4      Q.  We have a statement here, "Wichmann has been

 5 put in charge by Hemsley of driving intersegment org

 6 issues to the ground."  That's a reference to

 7 eliminating redundant positions across business

 8 segments; isn't it?

 9      A.  I don't know.

10      Q.  Paragraph about midway down the page begins

11 with, "To start at a few points."  Do you see that?

12      A.  Yes.

13      Q.  "With the recent provider survey that we got

14 which showed 30 percent approval, it is clear,

15 structurally and execution-wise, we are in the tank."

16 I take it that that's a -- that's not -- those are your

17 words, "in the tank"?

18      A.  Yes.

19      Q.  That's a reference to the survey that we --

20 strike that.

21          What execution problems were you having?

22      A.  I don't recall specific execution problems.

23      Q.  A little further down, "PHS is not the only

24 problem."  Do you see that?

25      A.  Yes.
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 1      Q.  So at this point, you thought PacifiCare was

 2 one company that was having problems with provider

 3 service but not the only one, right?

 4      A.  Yeah, our -- the provider service survey went

 5 to national.

 6      Q.  Toward the bottom we have, "Hemsley Concluding

 7 Comments," and about halfway down the block of text we

 8 have a sentence that starts, "Get 'earthy'" -- and

 9 "earthy" is in quotes -- "about the California plan."

10 That's a McMahonism, "earthy"?

11      A.  No, that's actually a Hemsleyism.

12      Q.  What does it mean?

13      A.  It means roll up your sleeves and get dirty.

14      Q.  It says "Ops, just get this provider issue

15 behind us."  "Ops" in this context is operations,

16 right?

17      A.  Yes.

18      Q.  That's your organization?

19      A.  Yes.

20      Q.  And so what Mr. Hemsley is doing is

21 instructing your organization to fix the provider

22 issues, right?

23      A.  Yes.

24      MR. STRUMWASSER:  Good time for a break, your

25 Honor.
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 1      THE COURT:  Okay.

 2          (Recess taken)

 3      THE COURT:  Go back on the record.

 4      MR. STRUMWASSER:  Q.  Mr. McMahon, you're aware of

 5 the vendor Lason who United brought in to handle the

 6 Cypress mailroom operations, right?

 7      A.  Yes, I am aware of the vendor Lason.

 8      Q.  And you are aware that they took over the

 9 PacifiCare Cypress mailroom in 2006?

10      A.  Yes, I am aware of that.

11      Q.  And you're aware that Lason's functions

12 performed for PacifiCare included receiving and then

13 sorting, routing the documents and other correspondence

14 to the appropriate PacifiCare personnel?

15      A.  Yes.  That's generally the function of the

16 mailroom, what you described.

17      Q.  Were you aware that, throughout 2006 and 2007,

18 there were problems with Lason misrouting documents to

19 the wrong area within PacifiCare?

20      A.  Yes, there were problems with Lason.  The

21 specifics of those problems I'm not totally familiar

22 with.

23      Q.  When did you become aware that there were

24 problems with misrouting by Lason?

25      A.  Probably sometime in 2007, when I took over
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 1 the chief operating officer role.

 2      Q.  At the time, did you consider these problems

 3 of misrouting documents to be serious?

 4      A.  No, they were an issue.  Serious, I don't know

 5 if I'd characterize it as that.  They were an issue.

 6      Q.  Were you aware of a problem with Lason in 2006

 7 in which thousands of documents got locked in the

 8 routing system and were not properly routed to

 9 PacifiCare?

10      A.  No, not in 2006.

11      Q.  That is to say that, in 2006, you were not

12 aware of it, or you were not aware that it happened in

13 2006?

14      A.  I'm not aware of -- no, I'm not aware of

15 either, this locking in the routing system.  Not

16 familiar with that issue.

17      Q.  You're not familiar with documents getting

18 locked at any time?

19      A.  No, I'm not familiar with that.

20      Q.  Were you aware that in 2006 and 2007, even

21 when documents were getting routed to the correct

22 places, it was taking Lason so long to code and route

23 the documents that, by the time those documents got to

24 the appropriate place at PacifiCare, those related

25 documents were already late?
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 1      A.  No.  My involvement with the mailroom was

 2 fairly limited.

 3      Q.  Now, you were also aware, were you not, that

 4 Lason was responsible for routing paper claim documents

 5 to the appropriate PacifiCare claim engine, right?

 6      A.  Yes, I was aware.  That's a function of a

 7 mailroom.

 8      Q.  Did you know that throughout 2006 and 2007

 9 Lason was having significant issues with claims

10 bouncing or, to use United's term, "looping" back and

11 forth between NICE, ILIAD, and the RIMS systems

12 sometimes up to eight or nine times before they were

13 finally accepted and adjudicated?

14      A.  No, I was not aware of that.

15      Q.  Were you aware that as late as September of

16 2007, there was no single owner to manage all the

17 resources around Lason and its downstream processes?

18      A.  No, I was not aware of that.  I was aware that

19 we had issues with Lason in 2007, but specifically with

20 respect to us not having a specific owner, I -- I

21 thought we had a specific owner on Lason.

22      Q.  Who did you understand the owner to be?

23      A.  I don't recall the exact title.

24      Q.  Do you recall being told in August or

25 September of 2007 about another problem with Lason
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 1 failing to index thousands of secondary documents

 2 relating to PPO claims?

 3      A.  Yes, I vaguely remember the issue.  But I

 4 couldn't -- I couldn't tell you exactly what it was.

 5      Q.  Do you recall being told at about that time

 6 also that Lason was having problems misidentifying

 7 documents and incorrectly routing them?

 8      A.  No, I don't remember that specifically.

 9      Q.  Do you recall Ms. Berkel telling you around

10 this time that, "Every time we turn around there are

11 issues with Lason and DocDNA"?

12      A.  I don't recall Ms. Berkel telling me that.

13      Q.  Are you familiar with the term "DocDNA"?

14      A.  Vaguely.

15      Q.  You're familiar -- you've heard the term

16 before?

17      A.  Yes, I've heard the term before.

18      Q.  And you know that it's a tool that Lason used

19 to store correspondence, right?

20      A.  How Lason used it, I'm not sure.  I know that

21 it's a tool used in the correspondence process, yes.

22      Q.  By Lason?

23      A.  They could use it.  They could.

24      Q.  You aren't sure it's by Lason, but you know

25 it's in the correspondence process?
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 1      A.  I know DocDNA is in the correspondence

 2 process.  Exactly how Lason uses it, I don't know.

 3      Q.  Do you recall being personally frustrated with

 4 Lason's performance at that time in September of 2007?

 5      A.  Yes, I was frustrated and aware that we had

 6 issues with Lason.

 7      MR. STRUMWASSER:  So the moment that everyone's

 8 been waiting for, Exhibit 575, your Honor.

 9      THE WITNESS:  I'm ready, sir.

10      MR. STRUMWASSER:  Q.  This e-mail chain starts on

11 the second page, 4004, with an e-mail from Mr.

12 Nakashoji to Ms. Vonderhaar and others explaining a

13 problem with missing documents, right?

14      A.  Yes.

15      Q.  And the issue here is Lason failing to index

16 several thousand secondary documents related to the PPO

17 business, correct?

18      A.  Yes.  It looks like he's specifically

19 referring to PPO unattached documents.

20      Q.  And then at the bottom, the last line on that

21 page and continuing over, "The bottom line is there are

22 thousands of PPO documents that are 'unattached' and

23 there's no way for us to systematically retrieve them,"

24 and so on.  Do you see that?

25      A.  Yes.
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 1      Q.  Then starting on the bottom of the first page

 2 and continuing to the next, Mr. Nakashoji is listing

 3 what he calls several hot issues with Lason, right?

 4      A.  Yes.  He says there are several hot issues

 5 associated with Lason, yep.

 6      Q.  And the first one is that 800 cases/documents

 7 were misidentified for REVA when instead they should

 8 have been routed to DocDNA, right?

 9      A.  Yes, that's what Mike is saying.

10      Q.  And the second one is the same problem of

11 unindexed secondary documents Mr. Nakashoji described

12 in his first e-mail we just talked about, right?

13      A.  Yes, he appears to be referring to the same

14 problem.

15      Q.  And then on the next page, Mr. Nakashoji

16 describes a couple of other problems.  And at the

17 bottom of that e-mail he writes, "I think it's

18 worthwhile to have a single report or scorecard

19 reflecting all of Lason's services or activities."  Do

20 you see that?

21      A.  Yes, I do see that.

22      Q.  Going back to the first page, we have

23 Ms. Berkel's response, and in the first paragraph she

24 writes, "Every time we turn around, there are issues

25 with Lason and DocDNA."  Do you see that?
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 1      A.  So where she says, "Last parting shot...Every

 2 time we turn around there are issues..."?

 3      Q.  Yes.

 4      A.  Yes.

 5      Q.  Does that refresh your recollection as to

 6 whether Ms. Berkel told you that "Every time we turn

 7 around there are issues with Lason and DocDNA"?

 8      A.  Yes, it's in this e-mail that she said that.

 9      Q.  And she goes on to give you the highlights and

10 then says, "Lots of Lason work to do."  Do you see

11 that?

12      A.  Yes.

13      Q.  And then you respond at the top.  And then

14 you -- you start with a sentence that has become legion

15 here, "Lason needs to be absolutely micro-managed into

16 the ground."

17      A.  Yes, I see that.

18      Q.  Then you go on to say that, while some

19 progress has been made, "What is outlined by Mike below

20 tells us we are a long way from home."  Do you see

21 that?

22      A.  Yes.

23      Q.  When you said that Lason needs to be

24 micro-managed into the ground, you were saying at that

25 time that you need to manage them very closely and
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 1 closely oversee everything they do, right?

 2      A.  No, I would say they needed manage -- I would

 3 say they needed -- they needed a good amount of

 4 management.  That's what I would say.

 5      Q.  An exceptional amount of management, right?

 6      A.  I don't know if I'd characterize it -- no, I

 7 wouldn't characterize it as exceptional, but they

 8 needed to be managed.

 9      Q.  Do you think all your vendors need to be

10 micro-managed into the ground?

11      A.  No, but I do think all vendors need to be

12 managed.

13      Q.  So when you said that, "Lason needs to be

14 absolutely micro-managed into the ground," you were

15 saying that Lason needs a level of management greater

16 than that for other vendors, correct?

17      A.  No, when I wrote this e-mail, I wasn't

18 thinking in the context of other vendors comparatively.

19          I was just -- as I wrote this e-mail, I was

20 frustrated that we were having any issues in the

21 mailroom in a process that we usually handle pretty

22 well.  And my frustration is coming out more in this

23 comment than anything else.

24      Q.  You were frustrated because you thought that

25 United was not adequately managing the Lason
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 1 relationship, right?

 2      A.  No, I don't -- I can't state whether I thought

 3 we were adequately or not adequately managing the

 4 relationship.  I was recommending that we have a focus

 5 on them for sure.

 6      Q.  So at the time you wrote this sentence, you

 7 didn't know whether there was any need for a change in

 8 the management of the Lason relationship or contract?

 9 Is that your testimony?

10      A.  Yes, that is my testimony.  I would say that

11 I -- I wasn't -- I wasn't thinking that broadly when I

12 wrote this e-mail.  I was merely reacting to what Mike

13 had written and what Sue had tagged on to.  It was a

14 point-in-time comment.

15      Q.  You had no reason to doubt what Mr. Nakashoji

16 wrote, did you?

17      A.  No.  Mike was our expert at that time.  So I

18 would -- I would have relied on Mike.

19      Q.  So you think what he wrote was true, correct?

20      A.  When I wrote this e-mail -- when I wrote this

21 e-mail, I would have -- I would have assumed that what

22 Mike wrote was right.

23      Q.  You likewise would have assumed that what

24  Ms. Berkel wrote was right?

25      MR. KENT:  Calls for speculation.  Why can't we
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 1 just ask him, did he rely on that?

 2      THE COURT:  Overruled.

 3      THE WITNESS:  Can you repeat the question one more

 4 time.  I lost my place.

 5          (Record read)

 6      THE WITNESS:  Yes, I would have assumed -- the

 7 people who work for me, I rely on -- you know, I rely

 8 on what they tell me, make judgments based on that.

 9      MR. STRUMWASSER:  Q.  So assuming that everything

10 that Ms. Berkel wrote and Mr. Nakashoji wrote in this

11 e-mail was true, you still weren't sure whether or not

12 Lason needed to be better managed at the time you wrote

13 the top e-mail?

14      MR. KENT:  Objection, it's argumentative.  He's

15 already said what he meant.

16      THE COURT:  All right.  Overruled.

17          One more question.  I'll allow it.  Then let's

18 move on.

19          (Record read)

20      THE WITNESS:  Yes, I would agree that what

21 Ms. Berkel and Mr. Nakashoji wrote were -- was true.  I

22 assumed it was true.

23          But again, as I take a big step back on this,

24 I was -- I was looking -- I didn't have intimate

25 involvement with the specific -- with the specific
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 1 metrics of how Lason was being managed.

 2          In fact, if you look, there was a

 3 presentation, they had made some progress.  So overall,

 4 you know, they had made some progress, but I still

 5 wanted incremental management because there were still

 6 issues which Mike was popping up with.

 7      MR. STRUMWASSER:  Q.  At the risk, one additional

 8 question on this sentence.

 9          Is "micro-management into the ground," does

10 the phrase "into the ground" represent an augmentation,

11 a higher level of micro-management than if you hadn't

12 said "into the ground"?

13      MR. KENT:  Objection, asked and answered.

14      THE COURT:  I'll allow it.

15      THE WITNESS:  Yes, it represents a higher level of

16 management.

17      MR. STRUMWASSER:  Q.  And so overall, with respect

18 to this e-mail that you've written here, is it fair to

19 say that at the time you wrote this you were

20 dissatisfied with Lason's performance with respect to

21 PacifiCare?

22      A.  No.  I was frustrated at the time.  I wanted

23 to have no noise associated with the mailroom,

24 disappointed or not.  Again, I didn't have perfect

25 line-of-sight visibility when I wrote this e-mail to
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 1 the exact operational statistics of Lason's

 2 performance, so I can't say whether I was or I wasn't

 3 disappointed.  I was merely reacting to an e-mail

 4 chain.

 5      Q.  The question I asked was "dissatisfied."  I

 6 appreciate the point.  Just to make sure we're all

 7 talking about the same thing, you cannot say here that

 8 you were dissatisfied with Lason's performance, right?

 9      A.  I cannot say that I was dissatisfied.  I had

10 concerns and frustrations, but their overall

11 performance, it wouldn't be fair of me to say because I

12 don't have the specifics in front of me, nor did I have

13 them at the time.

14      Q.  And when you said that you are "a long way

15 from home," you are echoing Ms. Berkel's comments that

16 there are lots of Lason issues and lots of Lason work

17 to do, correct?

18      A.  No.  What I meant there, along with one

19 meaning, we still had work to do.

20      Q.  And "home" in this context refers to a stable

21 state with Lason carrying out its contract in a

22 satisfactory manner, correct?

23      A.  "Home" in this context refers to a

24 well-running operation without any defects in the

25 operating processes.
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 1      Q.  "Home" is without any defects?

 2      A.  Well, every operating process or most

 3 operating processes will have some level of defects.

 4 It's all relative.

 5      Q.  And relatively speaking, Lason was below the

 6 level of defects that you would expect?

 7      A.  No.  Once again, I didn't have the specifics

 8 at this time as to how they were performing vis-a-vis

 9 what the service level agreements were at that time.

10 In fact, I wasn't even sure that we had service level

11 agreements.

12      Q.  You weren't sure what?

13      A.  I wasn't sure that we had service level

14 agreements.

15      Q.  So if everything that Mr. Nakashoji and

16 Ms. Berkel said in these e-mails to you that are below

17 you here were true, you still would not be sure whether

18 you had any service level issues?

19      A.  No, because those are just specific point

20 problems, and I really didn't have a good way to assess

21 the impact of those on our overall operation.

22      Q.  Now, you are expressing here support for

23 Mr. Nakashoji's suggestion for an aggregate

24 report/scorecard to measure Lason and their activities

25 as it relates to PHS, right?
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 1      A.  Yes, I would -- with respect to measurement

 2 and management of vendors, I would, of course, support

 3 anything that would -- anything that would be out there

 4 that we would produce and we would review which would

 5 measure a vendor.  That's just good management

 6 practices.

 7      Q.  Well, reports and scorecards, they have costs,

 8 right?

 9      A.  Yes.

10      Q.  So what you're saying here is that, whatever

11 the cost is, it's justified by the need for this report

12 or scorecard?

13      A.  Yes, the cost of developing scorecards and

14 reports are very de minimis in relation to the cost of

15 having an operational process which isn't managed.

16      Q.  Now, is it the case that, at the time you

17 wrote this e-mail, you did not know whether there was

18 an aggregate report or scorecard?

19      A.  No, I did not know what we had to measure

20 Lason, and I wasn't sure whether we had a service level

21 agreement.

22          But what I would tell you is that, throughout

23 most of the operations and at our company, there are

24 scorecards to manage processes.  I was more concerned

25 about the service level agreement.
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 1      Q.  Sitting here today, do you know whether at the

 2 time of this e-mail, over a year and a half after the

 3 Lason transition, there was such a report or scorecard?

 4      A.  No, I don't know specifically what was in

 5 place.

 6      Q.  In the last paragraph, you say that you assume

 7 the company has an SLA with Lason.  And that proved to

 8 be true, right?

 9      A.  Yes.  Ultimately, retrospect, I found out we

10 did have an SLA.

11      Q.  And you want to know how Lason is performing

12 against its SLA, right?

13      A.  Yes.

14      Q.  And you say, "If Lason is going along fat,

15 dumb and happy not paying out on service guarantees

16 with their performance, then we need to rejigger the

17 SLAs at our next opportunity."  Do you see that?

18      A.  Yes.

19      Q.  In your opinion at this time, if, in the face

20 of the performance issues you are being told about in

21 this e-mail, Lason was not paying out on service

22 guarantees, then they were going along fat, dumb and

23 happy, in your terms, right?

24      A.  I don't know because I didn't know what was in

25 the SLAs nor did I know how they were performing
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 1 against them.

 2      Q.  I understand that point.  But your point here

 3 is if, given this performance, they are not paying

 4 service guarantees -- paying on service guarantees then

 5 they are going along fat, dumb and happy, right?

 6      A.  No, because if you look at the overall

 7 functions of the mailroom, the warts that Mike and Sue

 8 were talking about may have been a small piece of the

 9 overall responsibility that they had, and they may have

10 been performing well on other aspects of their duties

11 for us.

12      Q.  So Mr. McMahon, your testimony here is that

13 you were not setting up a juxtaposition between Lason

14 paying on service guarantees with regard to these

15 performance issues and Lason going along fat, dumb and

16 happy?  That wasn't a contrast you were trying to set

17 up in that sentence?

18      MR. KENT:  Objection, vague.

19      THE COURT:  Overruled.

20      THE WITNESS:  I don't understand the question.

21 Just try to phrase it a different way, and the

22 "juxtaposition," give me a little more context on that.

23      MR. STRUMWASSER:  Fancy word.

24      THE WITNESS:  No, I know what the word means.  I'm

25 just trying to figure out how it's used in this
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 1 context.

 2      MR. STRUMWASSER:  Q.  The Sentence starts, "If

 3 Lason is going along fat, dumb and happy" --

 4      A.  Right.

 5      Q.  -- and not having to pay on service

 6 guarantees, "then we should rejigger the SLAs."

 7          I read that to say that, if they -- "If there

 8 are these service issues and Lason is not being

 9 required to pay on them, then we are letting Lason go

10 along fat, dumb and happy."  Is that an incorrect

11 reading?

12      MR. KENT:  Objection, irrelevant.

13      THE COURT:  Overruled.

14      MR. KENT:  What Mr. Strumwasser --

15      THE COURT:  Just let it go.

16      THE WITNESS:  So when you're saying "an incorrect

17 reading," I didn't have perfect visibility to how they

18 were performing overall.  Okay?  There were issues, but

19 I didn't know, specifically, how these issues that were

20 outlined in this e-mail decked up against these SLAs or

21 how material they were.  That's the best I can do here.

22          Go ahead.

23      MR. STRUMWASSER:  Q.  But the sentence appears to

24 say, that if they're not having to pay on these issues,

25 then they're going along fat, dumb and happy.  Is that
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 1 a fair reading?

 2      A.  No.  I think we're more broad than that with

 3 this vendor.

 4      Q.  Is it a fair reading of this that, if in fact

 5 there were no payments on service guarantees for these

 6 problems, then "the SLA needs to be rejiggered at our

 7 next opportunity"?

 8      A.  I don't know.  I just wasn't that close to

 9 what was or what wasn't in the SLA.

10          Any time you have a vendor that has a

11 performance issue of any kind, you want to make sure

12 that you've decked out your SLA metrics against their

13 performance issues.  Okay?

14          Again, the issues that are outlined here by

15 Mike, you know, in terms of the overall impact to the

16 business in relation to their total amount of work that

17 they did for us, that's something which we would

18 negotiate with the vendor, and we would obviously focus

19 our SLAs on the most important things.

20      Q.  Your e-mail is an e-mail to Ms. Vonderhaar,

21 who is a direct report to you, correct?

22      A.  No, she was not a direct report to me.

23      Q.  She is a user of the Lason service that you

24 are required to -- that you are providing as UHC,

25 correct?
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 1      A.  Yes, Ellen is a user of the Lason service.

 2 She had responsibility for PacifiCare claim engines at

 3 that point.  And so therefore, she would be involved in

 4 the process.

 5      Q.  She was relying on the Lason relationship,

 6 right, for her work?

 7      A.  Yes, Lason would have been part of Ellen's --

 8 Lason would have been part of -- Lason operating would

 9 have been part of Ellen's overall sort of

10 responsibility.

11      Q.  So in the nature of your relationship with

12 Ms. Vonderhaar, if you say -- with the copies to the

13 people that are listed here, if you say, "If Lason is

14 going along fat, dumb and happy without having to pay

15 on service guarantees with their performance, then we

16 need to rejigger the SLAs at our next opportunity," is

17 that in the nature of a promise to your customer that

18 if in fact that's happening that's what you're going to

19 do about it?

20      A.  I'm not sure.  What customer are you referring

21 to?

22      Q.  Ms. Vonderhaar, the user of the facility that

23 you're in charge of.

24      MR. KENT:  It's vague.  There's no foundation.

25 And I think we've hit a level of relevance.
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 1      THE COURT:  Overruled.  He wrote the sentence.

 2 Just --

 3      THE WITNESS:  So I'm not sure about the customer

 4 context.  If you give me that in a little bit more

 5 detail, I might be able to help a little better.

 6      MR. STRUMWASSER:  Q.  You're forwarding, not

 7 replying but forwarding, the e-mail you got from

 8 Ms. Berkel and subsequent e-mails to Ms. Vonderhaar,

 9 correct?

10      A.  Yes, I am.

11      Q.  And Ms. Vonderhaar's interest in this matter

12 is that she is a user of the Lason facility that you're

13 in charge of, correct?

14      A.  "In charge of" is -- I'm not sure.  She --

15 part of the process she managed was claim, and whether

16 or not Lason was -- what her responsibility was over

17 Lason, I knew she was an interested party with respect

18 to Lason at a level in the organization where I would

19 expect this to be managed.

20      Q.  When you tell specifically Ms. Vonderhaar,

21 given the relationship you have with her and the

22 relationship her organization has with the Lason

23 contract, when you tell her, "If Lason is going along

24 fat, dumb and happy, not paying out on service

25 agreements for their performance, then we need to
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 1 rejigger the SLAs at our next opportunity," is she

 2 expected to take that as a commitment from you as a

 3 person over the owner of the Lason relationship that,

 4 in fact, if these things are occurring and there are no

 5 payments, then the service guarantees will be

 6 rejiggered?

 7      MR. KENT:  It's vague.  It's overbroad, calls for

 8 speculation.  Now we're to ask him what Ms. Vonderhaar

 9 understood from this?

10      THE COURT:  Did you understand the question?

11      THE WITNESS:  No, but I -- no, I didn't, your

12 Honor.

13      THE COURT:  So when you said this, were you

14 telling her that, if you needed to make changes to make

15 them pay out on these service guarantees, that you were

16 recommending that those changes be made?

17      THE WITNESS:  I was definitely telling Ellen that

18 she needed to review the service level agreements that

19 we had, and if she wasn't happy with their performance,

20 then what she should do is rejigger the SLAs.  I mean,

21 that's really what I was directing her to do.

22      MR. STRUMWASSER:  Q.  So it would be a mistake to

23 conclude from this e-mail that you believed that Lason

24 needed to be better controlled through penalties for

25 performance problems than could then currently be
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 1 administered under the then-existing contract?

 2      A.  No.  I had concerns, and I wanted people to

 3 follow up to make sure that ultimately our SLAs were

 4 strong enough to make sure their performance was up to

 5 our expectation.  That's what I would say.

 6      Q.  Did anybody respond to you about the fat, dumb

 7 and happy question?

 8      A.  No, I don't recall a response on that.

 9      Q.  Were you ever informed that the SLA in place

10 at the time contained no performance metrics governing

11 turnaround time for accuracy for routing non-keyable

12 correspondence?

13      A.  No, I was not briefed on what we did or did

14 not have on the SLA.  I would recall that conversation.

15      Q.  So prior to today, you did not know that the

16 SLAs in place at the time of your e-mail contained no

17 performance metrics governing turnaround time or

18 accuracy for routing non-keyable correspondence?

19      MR. KENT:  No foundation.

20      MR. STRUMWASSER:  Contract's in evidence.

21      THE COURT:  I'll allow it.

22      THE WITNESS:  No, I didn't know prior to today the

23 specifics of those contracts.

24      MR. STRUMWASSER:  Q.  Were you ever informed that

25 at this time there was no performance guarantee in the
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 1 contract that established a turnaround time for keying

 2 PacifiCare PPO claims?

 3      A.  No, I didn't specifically review the specifics

 4 of the SLA with Lason.

 5      Q.  Would it trouble you if, for two important

 6 pieces of the work that Lason was doing -- routing

 7 non-keyable correspondence and keying in claim data --

 8 that there were no turnaround times that were

 9 applicable for SLAs in 2006 and 2007?

10      MR. KENT:  Objection, it's irrelevant.

11      THE COURT:  Overruled.

12      THE WITNESS:  Yes, it would trouble me that there

13 wasn't a turnaround time with respect to keying in

14 claims.

15      MR. STRUMWASSER:  Q.  Do you know whether as of

16 the date of this document, Exhibit 575, Lason had paid

17 any penalties under its service guarantees for its work

18 on PacifiCare?

19      A.  No, I don't.

20      Q.  You don't know for 2006 or 2007 or 2008,

21 right?

22      A.  No, I don't know whether we paid out SLAs on

23 Lason or not during those years.

24      Q.  Who would you expect to know the answer to

25 that question?
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 1      A.  Probably a couple levels down in the

 2 organization.  Probably the specific manager, and I --

 3 I don't know who specifically -- how we're specifically

 4 set out is that we have individuals in our organization

 5 decked up against most vendors.

 6          So whoever the person was who was specifically

 7 managing that vendor at the time, I would expect that

 8 person to know whether or not we paid out on the SLAs

 9 as well as making judgments on the accuracy.

10      Q.  So you would expect the person who owned the

11 Lason relationship at that time to know the answer?

12      A.  Yes.

13      Q.  Do you know Kelly Vavra?

14      A.  Yes, I know Kelly Vavra.

15      Q.  Are you aware this she was in fact the owner

16 of the Lason relationship?

17      A.  No, not specifically.  I know Kelly had

18 responsibility for data capture, which involves

19 mailrooms, but when she specifically had responsibility

20 for Lason, I don't know for sure.

21      Q.  We've heard testimony from her that, in 2007

22 Lason performed very well both in general and

23 specifically for PacifiCare PPO-related work and that

24 there were no significant problems with Lason's

25 performance in California, only minor route and routine
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 1 issues.

 2          Is that consistent with your understanding

 3 sitting here today about Lason's performance in 2006

 4 and 2007?

 5      A.  No, I didn't have a good view as to their

 6 overall scope of work and exactly how they performed

 7 against the specifics in the contract.  Kelly would

 8 have a better view.

 9      Q.  And you have no independent knowledge of

10 whether or not you had a satisfactory performance from

11 '06 and '07?

12      MR. KENT:  Asked and answered.

13      THE COURT:  Sustained.

14      MR. STRUMWASSER:  Q.  Ms. Vavra said that she was

15 very proud of Lason's performance in 2006 and 2007.

16 Mr. McMahon, are you very proud of Lason's performance

17 in 2006 and 2007?

18      A.  I don't know.  I don't have a good basis for

19 making a judgment on that.

20      Q.  If someone told you that United's metric for

21 measuring Lason performance showed that the vendor's

22 accuracy rating was at 98 to 99 percent in 2006 and

23 above 99 and a half percent for 2007 and 2008, do you

24 have any reason to believe that that metric accurately

25 did or did not reflect Lason's performance in that
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 1 period?

 2      MR. KENT:  No foundation, calls for speculation.

 3      THE COURT:  Sustained.  It includes assumptions

 4 that we just don't have.  Move on.

 5      MR. STRUMWASSER:  I'm sorry.  The assumptions -- I

 6 don't want to tax your patience here, but the numbers

 7 that we have are in evidence.

 8      THE COURT:  I understand that.  So how is he

 9 supposed to know whether that reflects anything or not?

10 The answer to that question is "sounds good."  He

11 doesn't know any more than that.  Move on.

12      MR. STRUMWASSER:  I actually think the answer to

13 that question is "sounds suspicious," but I'll move on.

14      MR. KENT:  Oh, good God.  After 16 months?

15      THE COURT:  I know that's the answer you want, but

16 just move on.

17          5265?

18      MR. STRUMWASSER:  Yes.

19      THE COURT:  All right.  Is there anything in

20 particular you want him to look at?

21      MR. STRUMWASSER:  No.  Whole document.

22      THE WITNESS:  Okay.  I'm ready, sir.

23      MR. STRUMWASSER:  Q.  This is a document that was

24 prepared by Ms. Berkel at your direction?

25      A.  Yes, it was.



17577

 1      Q.  You wanted a comprehensive list of problems

 2 that PacifiCare was experiencing at that time in July

 3 of '07 and had experienced following the acquisition,

 4 correct?

 5      A.  No.  I was actually looking for a broad

 6 operational update from her as to how things were

 7 going, and she gave me a good comprehensive list.

 8      Q.  So you weren't specifically asking for

 9 problems that had been encountered?

10      A.  No, I was looking more broadly for a state of

11 the nation in California and what was going on.

12      Q.  Did you get that?

13      A.  Yes.

14      Q.  It was a broad report you wanted?

15      A.  Actually, I wanted -- the genesis of my

16 request was to make an update to the board of directors

17 on how things were going with PacifiCare --

18      Q.  Is it fair to --

19      MR. KENT:  Wait a minute.  The witness wasn't

20 done.

21      THE COURT:  Yes, I agree.  Please wait.

22      THE WITNESS:  What I was saying was I was asked to

23 give an update to the board of directors.  Sue provided

24 me with the information needed as background at the

25 time to provide that update.
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 1      MR. STRUMWASSER:  Q.  Is it fair to conclude from

 2 the reference, your emphasis on the breadth of the

 3 report, that this was a report of problems encountered

 4 or activities encountered across all of the UHC

 5 activities?

 6      A.  Yes, it's fair to say that this is a broad

 7 report.

 8      Q.  It is not a report that was looking

 9 specifically for HMO-related activities, correct?

10      A.  No, it was not specifically related to HMO,

11 but the vast majority of our business, as you know, is

12 HMO.  So much of the issues and content in here is

13 related to the HMO.

14      Q.  Page 1939, this is a summary, right, an

15 executive summary?

16      A.  Yes, this is a summary.

17      Q.  First heading, "Due Diligence Gaps Impacted

18 the Going In Position" heading, you understood that to

19 be saying that United and PacifiCare had gaps in their

20 due diligence efforts for PacifiCare integration; is

21 that correct?

22      A.  Yes.  I understood that Sue was raising an

23 issue about due diligence gaps, yes.

24      Q.  And the first bullet, "PacifiCare operational

25 infrastructure was combined for commercial and
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 1 Medicare - UHG separation has weakened performance," do

 2 you see that?

 3      A.  Yes.

 4      Q.  You understand this bullet to be saying that

 5 PacifiCare's operational infrastructure combined the

 6 commercial and Medicare business?

 7      A.  Yes, I understand.

 8      Q.  "Operational infrastructure," is that

 9 typically a reference to the operations unit of United?

10      A.  I'm not sure of the context here.  It doesn't

11 say "United operations."  "Infrastructure" is what it

12 is.  I think it's more than just the operations,

13 probably involves systems and other things like that.

14      Q.  So you think this is not an organizational

15 issue but a systems issue?

16      A.  Could be both.  "Operational infrastructure"

17 is pretty broad.

18      Q.  Do you know of any instances where commercial

19 and Medicare business were combined on a single system?

20      A.  Yes, on NICE, for example.  The commercial HMO

21 and the Medicare HMO were processed on NICE, so that

22 would be an example of combination.

23      Q.  And, in fact, the commercial and Medicare

24 business were also combined organizationally in the

25 course of the year subsequent to the -- year and a half



17580

 1 subsequent to the acquisition, right?

 2      A.  No, the commercial and -- the commercial

 3 business went to the UnitedHealthcare, and the Medicare

 4 business went to Ovations after the merger.

 5      Q.  Did your organization, the UHC organization,

 6 did it inherit the operational responsibilities for the

 7 Medicare business after the acquisition was closed?

 8      A.  No.

 9      Q.  How about Uniprise?  Did Uniprise at the time

10 of the acquisition have operational responsibilities

11 for -- in early 2006 -- have operational

12 responsibilities for Medicare?

13      A.  No, there was an operating unit that had

14 responsibility for Medicare.

15      Q.  Did not Uniprise or ACME eventually absorb

16 responsibility for Medicare?

17      A.  Years later, we did have -- just recently, we

18 formally took responsibility for Medicare.

19      Q.  The third bullet, "Prior UHC acquisitions had

20 not been integrated or migrated.  Facing this brutal

21 fact should have led to different conclusions about,"

22 and then we have two things listed, right?

23      A.  Yes, that's what they're -- that's what it

24 says in the document.  There's two things listed after

25 that, yeah.
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 1      Q.  And the second sub-bullet says, "Lofty goals

 2 that PHS will be migrated in 2007 and that United's

 3 technology would benefit members, employers and

 4 providers were broadly communicated without adequate

 5 capital and resource planning."  Do you see that?

 6      A.  Yes.

 7      Q.  Now, these lofty goals about PacifiCare

 8 migration and about United's technology were in fact

 9 communicated broadly to the public, right?

10      A.  No, I'm not sure exactly what goals were

11 communicated to the public.

12      Q.  The migration that United aimed to be

13 completed in 2007 included both the migration of RIMS

14 and NICE, correct?

15      A.  I'm not sure.  I know that we had -- at points

16 in time, we had intended to move -- to migrate both

17 RIMS and NICE.  But I'm not sure of the timing.  That's

18 what I'm saying.  But at some point in time, there was

19 plans along those lines.

20      Q.  Take a look at Page 1942, the "January 2006"

21 entry, which is the second-to-last row.

22      A.  I got it, yes.  I see.

23      Q.  It's the third bullet, "Migrate platforms off

24 RIMS by April 1, 2007."  Do you see that?

25      A.  Yep.
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 1      Q.  And then, "Migrate off NICE and ILIAD by July

 2 1, 2007 - Hemsley," right?

 3      A.  Yes.

 4      Q.  So in light of that, would you agree that both

 5 RIMS and NICE were expected to be migrated originally

 6 off of -- that -- let me start that over.

 7          Would you then agree that United expected the

 8 migration off of both RIMS and NICE to be completed in

 9 2007?

10      A.  At some point in time, there was an assumption

11 that the "by" -- meaning I don't know if "by" means

12 start the migration or complete the migration, but

13 regardless, there were plans to migrate claim platforms

14 from three PacifiCare legacy systems to the United

15 platform.

16      Q.   The heading "Going in Position Issues."

17 First bullet, "California regulatory predicaments

18 (based on UHC script/talking points) at the public

19 hearings 8/2005 through 12/2005 have not been kept," do

20 you see that?

21      A.  Are we back on 939 now?

22      Q.  Oh, yeah, I'm sorry.

23      A.  So one more time with the question.  I'm on

24 939.  Go ahead.

25      Q.  Second big heading "Going In Position."
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 1      A.  Yes, I see that.

 2      Q.  First bullet, "California regulatory

 3 commitments (based on UHC script/talking points at the

 4 public hearings 82005 through 12/2005 have not been

 5 kept," do you see that?

 6      A.  Yes.

 7      Q.  When you read this, did you understand it to

 8 be referring to commitments made at both DMHC public

 9 hearings in August of '05 and the CDI public hearing

10 held in November of 2005?

11      A.  No, I didn't -- I didn't -- no, I didn't read

12 it to know which public hearings were being referred to

13 and to whom commitments were made.

14      Q.  Did you understand it to refer to both DMHC

15 and CDI?

16      MR. KENT:  Objection, asked and answered.

17      THE COURT:  Overruled.

18      THE WITNESS:  No, I wasn't specifically -- I

19 didn't specifically know to whom the commitments were

20 made and at what time frame.  That's what I'm confused

21 about.  I know there was commitments made to

22 regulators.  At what point in time, I'm not sure.

23      MR. STRUMWASSER:  Q.  Third bold-faced heading,

24 "Integration, Speed, Savings, Quality - Pick Two.  We

25 Missed on Quality."  Did you understand this heading to
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 1 be saying that the PacifiCare integration was

 2 successful in terms of speed and saving money, but it

 3 wasn't successful in terms of quality?

 4      A.  No, I'm not sure what the specific "quality"

 5 reference was there.

 6      Q.  But you do understand it to be saying "we were

 7 successful on speed and saving money"?

 8      A.  I do understand it, based on what Ms. Berkel's

 9 opinion was at the time, that we -- that speed and --

10 speed and savings had been hit and that quality had not

11 been hit.  That was Sue's understanding at the time.

12 But I'm not sure what "quality" means in this context.

13      Q.  As of June 2007, you had achieved around three

14 times the synergies that Wall Street had expected, is

15 that true, in this acquisition?

16      A.  I'm not sure exactly what -- how -- I'm not

17 sure if those numbers -- I'm not sure what those -- the

18 exact synergies that we had achieved or not or that

19 were planned or not.  I wasn't sure what synergies we

20 had achieved or were planned.  "Achieved" is the word

21 that's messing me up.

22      Q.  You were aware, were you not, at this time,

23 that the acquisition had substantially exceeded the

24 expectations for synergy on Wall Street?

25      A.  Subsequent documents I've seen have said that
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 1 the synergies -- that synergies were greater than the

 2 initial estimates.

 3      Q.  The third bullet under that, "PacifiCare

 4 management teams were not included in detailed review

 5 of integration work plans across all segments," do you

 6 see that?

 7      A.  Yes, I do.

 8      Q.  When you read this bullet, you understood

 9 Ms. Berkel to be saying that management of -- that

10 PacifiCare management teams did not play a sufficient

11 role in integration work plans?

12      A.  I wasn't -- I wasn't totally privy to what

13 role Pacific [sic] management played.  This is

14 certainly Ms. Berkel's opinion, but I didn't have a

15 view to know how much input the local PacifiCare

16 management team had in the process.  I just didn't have

17 that visibility.

18      Q.  And when she said that -- made that comment

19 and included the phrase "across all segments," you

20 understood that to mean that it was a widespread

21 problem and not merely limited to one line of business,

22 correct?

23      MR. KENT:  Objection, no foundation, calls for

24 speculation.

25      THE COURT:  Overruled.
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 1      THE WITNESS:  "All segments" would mean across

 2 multiple business units not just one business unit in

 3 this context.

 4      MR. STRUMWASSER:  Q.  The fourth bullet, "A full

 5 inventory of each function's accountabilities was not

 6 defined prior to work redirection."  This line refers

 7 to both PPO and HMO work, right?

 8      A.  I don't know for sure what Sue's intention was

 9 there.

10      Q.  The "Routine case installation, billing and

11 collection processes were broken."  Do you see that?

12      A.  Yes.

13      Q.  Do you know what routine processes she's

14 referring to?

15      A.  No, I don't know.

16      Q.  Would you agree that there were routine

17 processes that were broken?

18      A.  I mean, from my standpoint, did we have

19 issues?  The use of the word "broken" is very strong.

20      Q.  The next sentence in the fourth bullet, "In

21 the name of synergies it was speed to move then clean

22 which is still in process."  Did you understand this to

23 be saying that, because United wanted to achieve

24 synergies, it attempted to integrate Pacific quickly?

25      A.  I'm not following.  Just give me the specific
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 1 question.

 2      Q.  Did you understand this sentence to be saying

 3 that, because United wanted to achieve synergies, it

 4 attempted to integrate PacifiCare quickly?

 5      THE COURT:  He's back to the second sentence in

 6 the fourth bullet.

 7      MR. STRUMWASSER:  I'm sorry, yeah.  I --

 8      THE COURT:  Under "Integration."

 9      MR. STRUMWASSER:  Q.  "In the name of synergies it

10 was speed to move then clean which is still in

11 process."

12      A.  I wasn't directly involved with the planning

13 of the -- I wasn't directly involved with the planning

14 of the synergy savings and whether or not that was fast

15 or not.

16          If you look at some of the items on here, for

17 example, point of service, out of network claims

18 processing, yes, we certainly had issues associated

19 with that that we ultimately remediated.  But you know,

20 again, the use of the term "broken" -- did we have

21 issues?  Sure.  Were they broken?  Were they broken

22 because of the speed of integration?  I can't say for

23 sure.

24      Q.  The question, sir, was do you understand --

25 did you understand this to be saying, this sentence to
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 1 be saying that, because United wanted to achieve

 2 synergies, it attempted to integrate PacifiCare

 3 quickly?

 4      A.  Yes, we integrated.  But I don't know that I

 5 would necessarily say there was an overemphasis on

 6 quick.

 7      Q.  Without the word "overemphasis," would you

 8 agree that there was an attempt to integrate quickly in

 9 the pursuit of synergies?

10      MR. KENT:  Objection, this is argumentative.  It's

11 harassment at this point.

12      THE COURT:  Overruled.  He hasn't answered the

13 question.

14          Just listen to the question and answer it.

15      THE WITNESS:  Yes, we would like to achieve

16 synergies quickly.  That would be something we would

17 like to do.  But of course, we would want to do that in

18 a manner that didn't have operational implications.

19      MR. STRUMWASSER:  Q.  Do you agree that, as a

20 result of the speed of the integration, there were

21 cleanup issues that needed to be done?

22      A.  No, I wouldn't necessarily correlate the

23 cleanup that we had with the speed.  I would say that

24 we did have cleanup to do, and I've testified before

25 that POS out of -- POS claims, broker service were two
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 1 of the places we had issues.

 2          And of course we had to move very quickly on

 3 the CTN transition because we were terminated on that.

 4 So there were some issues that we grappled with, but I

 5 wouldn't necessarily correlate them to speed of

 6 integration.

 7      Q.  Do you agree that they were still being

 8 cleaned up in mid 2007?

 9      A.  Yes, I would say in those categories that I

10 just described, broker service, POS claims and stuff

11 related to the CTN transaction, we were still cleaning

12 that up in mid 2007.  Yes, I would agree.

13      Q.  How about case installation, you were still

14 cleaning that up in 2007 right?

15      A.  I don't know that.

16      Q.  Billing and collection processes had been

17 remediated by then, correct?

18      A.  I don't know that we had issues associated

19 with case installation or billing processes at that

20 point in time.  I didn't think they were -- they were

21 not a problem that was huge at that point in time if

22 they were.

23      Q.  Did you know whether there were fee schedule

24 maintenance issues in July 2007?

25      A.  I do recall us having fee schedule maintenance
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 1 issues, but I don't know the magnitude of them or what

 2 specific time frame we had them, so I'm squirrely about

 3 the time frame.

 4      Q.  You were aware that you had claims overpayment

 5 recovery issues?

 6      A.  No, I'm not aware of that.

 7      Q.  You knew you had problems with claim-dependant

 8 correspondence routing, right?

 9      A.  I'm not sure what "claim-dependant

10 correspondence routing" means in this context.

11      Q.  You were aware that you were having problems

12 with the correspondence routing, right?

13      A.  Yes, we had some issues with correspondence

14 routing, yes.

15      Q.  Those issues concerned correspondence that was

16 claim-related, right?

17      A.  I don't know that for sure.

18      Q.  You knew that you had preexisting condition

19 claims adjudication problems, right?

20      A.  Yes, we did have preexisting condition

21 problems because we went back too far.  We went back to

22 12 months looking at whether or not -- whether or not

23 there was claims associated that would indicate the

24 existence of a preexisting condition, and we should

25 have only gone back six.
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 1      MR. STRUMWASSER:  Why don't we take the lunch hour

 2 now.

 3      THE COURT:  1:30?

 4      MR. STRUMWASSER:  How about 1:15, an hour and a

 5 half.

 6          (Whereupon, the luncheon recess was

 7           taken at 11:43 o'clock a.m.)
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 1                     AFTERNOON SESSION

 2                         ---o0o---

 3          (All parties having been duly noted

 4           for the record, the proceedings

 5           resumed at 1:23 o'clock p.m.)

 6      THE COURT:  Back on the record.  Go ahead.

 7      MR. STRUMWASSER:  Q.  Good afternoon, Mr. McMahon.

 8 Back on Exhibit 5265.

 9      A.  Got it.

10      Q.  Page 1942.

11      A.  I got it.

12      Q.  The item "2005 earnings call," which is I

13 guess the fifth row down below the heading.  Do you see

14 that?

15      A.  Yes.

16      Q.  The quotation that is in italics there, that's

17 a transcript of an earnings call in 2005, correct?

18      A.  Yes, that's correct.

19      Q.  At the bottom in bold it says, "McGuire

20 speaking."  That was William McGuire, the former CEO of

21 UnitedHealth Group?

22      A.  Yes.

23      Q.  That was Mr. Hemsley's predecessor?

24      A.  Mr. Hemsley's predecessor was Bill McGuire.

25      Q.  Mr. McGuire is telling investors here that
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 1 United is estimating between 50- and 75 million in

 2 synergies from the PacifiCare integration in the first

 3 year, right?

 4      A.  Yes.

 5      Q.  And between and between 275- and 350 million

 6 in synergies over two to three years, right?

 7      A.  Yes.

 8      Q.  And then same page, next row down,

 9 "Integration Planning Meetings," in quotes, "'We

10 integrate well,'" that's something the people at United

11 would often say to the people at PacifiCare during the

12 integration; isn't that true?

13      A.  I don't know.

14      Q.  The reference to "Lofty goals," those were

15 United's lofty goals for the PacifiCare integration,

16 right?

17      A.  No.  There were other goals besides these.

18      Q.  Go back to 1939, if you would, please.  We

19 talked this morning about the first heading, the "Due

20 Diligence" heading, third bullet, second sub-bullet,

21 "Lofty goals that PHS will be migrated in 2007..." do

22 you read the phrase "Lofty goals" there to be used in

23 the same way that it is being used on 1942?

24      MR. KENT:  No foundation, calls for speculation.

25      THE COURT:  If you know.
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 1      THE WITNESS:  No, I don't know if it's the same.

 2      MR. STRUMWASSER:  Q.  1944.

 3      A.  1944?

 4      Q.  Please.

 5      A.  Yep.

 6      Q.  First row, "March 2006," "Regulatory meetings

 7 on integration plans," the second bullet, the bottom

 8 bullet, "Initial going in position around integration

 9 has changed and accelerated without clear work plan,

10 quality control testing, and documentation of existing

11 processes, especially the non-standard processes."  Do

12 you see that?

13      A.  Yes.

14      Q.  In March 2006, were you aware that the initial

15 going in position around integration had changed and

16 accelerated?

17      A.  No.  I was in the CFO role at that point.  I

18 wasn't intimately involved in integration planning.

19      Q.  Sitting here today, do you know whether, in

20 March 2006, the initial going in position around

21 integration changed and accelerated?

22      MR. KENT:  No foundation, overbroad.

23      THE COURT:  If you know.

24      THE WITNESS:  No, I don't know.

25      MR. STRUMWASSER:  Q.  When you read this bullet in
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 1 July of 2007, were you concerned that this had

 2 happened?

 3      A.  I don't remember, when I read this -- I

 4 don't -- I didn't go through and fly spec every element

 5 of this document.

 6      Q.  Did you read the full document?

 7      A.  Yes, I read the document.

 8      Q.  Page 1945, the "May to September," "Cypress

 9 cutoffs [sic]" row, do you see that?

10      A.  Yes.

11      Q.  First line of that row, "Historical knowledge

12 is intentionally severed," do you see that?

13      A.  Yes.

14      Q.  Under that, the first bullet is about group

15 services eligibility being removed from Cypress,

16 causing service to deteriorate.  Do you see that?

17      A.  Yes, I do.

18      Q.  When you read this bullet, were you concerned

19 that that had happened?

20      A.  At this point, we knew we had broker service

21 issues, so -- this would have been, as I read this, we

22 would have said, "Yeah, there were broker service

23 issues."  I don't know about historical knowledge being

24 intentionally severed.

25      Q.  Second bullet says that accounts receivable
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 1 reps are having to take calls at the call center.  Did

 2 you view that as a problem when you saw it?

 3      A.  I didn't read this -- no.  I didn't read this

 4 document that closely from a -- going through and

 5 challenging every single point that was made on here.

 6      Q.  Well, if you had the time today, would you

 7 challenge that or accept that as a true statement?

 8      A.  Account receivable rep doing call center

 9 roles, that's probably not a good mix because they

10 probably wouldn't be trained for that if they were

11 immediately placed into it.

12          So it probably would be challenged if I was

13 reading that and thought this was a huge issue.

14      Q.  Okay.  So you're saying that, if that was in

15 fact the case, you would challenge that -- you would

16 not be happy with that?

17      A.  If the account receivable -- often people

18 change.  So I would not be happy if someone went from

19 an account receivable rep and didn't have the skill set

20 or didn't have the training to be a call center rep.

21 That would be obvious.  But I would have to have more

22 information to sort of determine, okay, does this

23 person have the right mind set, right training, et

24 cetera.

25      Q.  But you would not challenge Ms. Berkel's
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 1 assertion on Page 1945 that that happened, right?

 2      A.  No.  I didn't challenge Ms. Berkel's

 3 assertion.  What I did -- you know, when I got this

 4 document, it was all about just trying to get one set

 5 of -- one view on what was happening with respect to

 6 the PacifiCare integration to report out to the board

 7 on sort of the state of the nation.

 8          So it wasn't meant to be a line-by-line

 9 operational review by any means.  It was meant to be

10 sort of a broad overview to help me prepare for this

11 board of directors meeting that I was going into.

12      Q.  Who else did you ask to prepare an analysis

13 like this?

14      A.  Well, in terms of the other people involved,

15 Steve Black was involved.  Ms. Wetmore was involved.

16 There was people in reporting who provided input to

17 this as well.  So there was various people throughout

18 the organization that sort of provided input to the

19 board presentation.

20      Q.  Did anybody else other than Ms. Berkel give

21 you a comprehensive list like this?

22      A.  No, this was more comprehensive.

23      Q.  Did you circulate it to others and say, "Do

24 you agree with it?"

25      A.  I do recall circulating it to Mr. Black and
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 1 Ms. Wetmore.  I don't recall beyond that who exactly I

 2 circulated it to or not.

 3      Q.  Do you know whether Ms. Berkel collaborated

 4 with others in preparing this list before it went to

 5 you?

 6      A.  No, I don't know with whom she would have

 7 collaborated.  I don't know.

 8      Q.  On the first page of the exhibit, she says to

 9 everyone, "Enclosed is a summary and detailed

10 activity/changes we have experienced in the integration

11 timeline.  Many of you have contributed to the

12 chronology."

13          When you looked at this document, did you

14 understand it to have the benefits of contributions

15 from others than just Ms. Berkel?

16      A.  After reading that, yes, I would assume that

17 others provided input to this.

18      Q.  Do you recall anybody saying with respect to

19 any part of this document, "You know, I saw this

20 document that Ms. Berkel sent around, and I just

21 disagree with X"?

22      A.  No, I don't recall anybody specifically saying

23 that.

24      Q.  Back on Page 1945 at the bottom and continuing

25 up to the top of 1946, we have a "June 2006,"
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 1 "PPO/RIMS" entry.

 2      A.  What page, again, sir?

 3      Q.  1945 to 1946.

 4      THE COURT:  The very last line on 1945.

 5      THE WITNESS:  Thank you, your Honor.

 6          Yes, I got you.

 7      MR. STRUMWASSER:  Q.  "PPO/RIMS members were

 8 inadvertently terminated due to a procedural error that

 9 occurred when EDI file processing resulted in an 'On

10 RIMS Only' (ORO) indicator on the member record."  Do

11 you see that?

12      A.  Yes.

13      Q.  Were you aware in June of 2006 that that error

14 had occurred?

15      MR. KENT:  Objection.  This is just harassment.

16 He does not have any special or unique information

17 about this.  Other people have testified about this who

18 are closer to RIMS, to operations and so forth.

19      THE COURT:  I don't think that's the point.  I'm

20 going to overrule the objection.

21      THE WITNESS:  So one more time with the question?

22      MR. STRUMWASSER:  Q.  Were you aware that this had

23 occurred in June of 2006?  That is to say, were you

24 aware in June of 2006 that this occurred?

25      A.  No, not prior to reading it here.  I would not
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 1 have known about the "On RIMS Only" issue that's

 2 reflected here.

 3      Q.  So prior to today, you were not aware of it?

 4      A.  I saw this document a long time ago.

 5      Q.  That was the first time you were aware of it?

 6      A.  Yes.  When I first read through this document

 7 in preparing for the board meeting, I would have became

 8 aware of it at that point.

 9      Q.  Were you aware at that time that, "These

10 members were then terminated by the Accenture data

11 entry team under the assumption that, if they were not

12 being submitted on the EDI file, then the group must

13 intend to terminate those members.  This transition

14 issue cause members to receive termination letters

15 improperly" -- "inappropriately," excuse me.  Were you

16 aware of that?

17      A.  No, not before reading this.  But by virtue of

18 reading this, I would have been aware of it for sure.

19      Q.  When you read this entry this 2007, did you

20 view this as a serious problem, that PPO members were

21 incorrectly terminated and were sent termination

22 letters?

23      A.  I don't remember what I thought when I read

24 this particular area.

25      Q.  Sitting here today, do you think this
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 1 represents a serious problem?

 2      A.  I don't know how frequently this occurs is

 3 what I would say.  I can't assess whether it's a

 4 serious problem or not, how frequently this procedural

 5 error occurred.  I would have to have more numeric

 6 context to tell you whether it's a problem.  If one

 7 person gets terminated, it's a problem.  Seriousness

 8 would be dictated by how big it is.

 9      Q.  How many are necessary before it becomes

10 serious.

11      MR. KENT:  Objection.

12      THE COURT:  Sustained.

13      MR. STRUMWASSER:  I'm sorry.  What were the

14 grounds?

15      THE COURT:  What difference does it make?

16      MR. STRUMWASSER:  This is a manager of the company

17 who is responding to errors that were identified.  And

18 how he responds is relevant, at a minimum, on penalty

19 questions.  And I'd like to know how big an error has

20 to be before he thinks it's a serious one.

21      THE COURT:  All right.  I'll allow it.

22      THE WITNESS:  I don't like any errors to be made.

23 So I would say that there's a -- "serious" is the word

24 that I'm having trouble with.  So what I would say is

25 any error that we made is a problem.
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 1      MR. STRUMWASSER:  Q.  But what makes it a

 2 serious -- how many -- you testified that the number

 3 matters for serious.  And I'm asking you, how many is

 4 needed for it to be serious?

 5      MR. KENT:  No, he didn't testify to that.  It

 6 misstates the prior testimony.

 7          You asked him, was this a serious problem.

 8 And he said he could say if it was serious.  Then we

 9 went through a bunch of questions and answers where

10 this term is being bandied about as if it had some kind

11 of importance in this case.  This is -- we are really

12 wasting time at this point.

13      THE COURT:  Overruled.

14      MR. STRUMWASSER:  Q.  Do you have the question in

15 mind?

16      A.  Do I have the question in mind?  I think you

17 asked me what number of members have to be impacted

18 before I consider it to be serious.

19      Q.  Right.

20      A.  And my response was, it depends.  My issue was

21 if one person was erroneously terminated in the process

22 of 10 million records, that would certainly be an

23 acceptable level of termination.

24          If 500,000 in a population of 10 million

25 records were erroneously terminated, that would be a
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 1 problem.

 2      Q.  So you can't get any more precise than 1 to

 3 500,000?

 4      A.  That's the best context I can give you.

 5      Q.  Do you know if a root cause was ever

 6 identified for this problem?

 7      A.  No, I do not recall.

 8      Q.  If you had asked for a root cause to be

 9 determined and someone came back to you and said the

10 root cause was a transition of eligibility functions to

11 Accenture and that was the extent of the answer, would

12 that satisfy you?

13      MR. KENT:  Calls for speculation, no foundation.

14      THE COURT:  Overruled.

15          Can you read the question back?

16          (Record read)

17      THE WITNESS:  No, it wouldn't satisfy me.  I would

18 probably ask a few more questions.

19      MR. STRUMWASSER:  Q.  Based on what you read in

20 this entry here, you have no reason to doubt that the

21 things that are actually said here are correct, do you?

22      A.  No.  I have no reason to doubt what Ms. Berkel

23 wrote here.

24      Q.  Based on what is written here, would it be

25 reasonable to conclude that one root cause of this
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 1 problem was inadequate documentation and planning with

 2 the Accenture transition?

 3      A.  No.  I don't know that it was a planning

 4 problem or an execution problem.  I can't really tell

 5 from this.

 6      Q.  At the bottom of 1946 and continuing onto

 7 1947, we have the "October 2006," "Certificates of

 8 creditable coverage received by health plan not linked

 9 to claims."  Do you see that?

10      A.  Yes, I do.

11      Q.  And the description is, "Oregon, Washington,

12 and California regulators (independently) investigate

13 our processes around COCCs and linking that to

14 preexisting-condition-type claims denied for lack of

15 information."  Do you see that?

16      A.  Yes.

17      Q.  Sitting here today, do you know what that

18 refers to?

19      A.  I know what a certificate of credible [sic]

20 coverage is.  And if you have a certificate of credible

21 coverage, you basically have a waiver from preexisting

22 condition.

23      Q.  As to this entry, do you know what the events

24 that are described -- strike.  Let me start over again.

25          With respect to this entry, the things that
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 1 are written here, were you aware of them prior to

 2 reading it in this document in July of 2007?

 3      A.  No, not on the certificates of credible

 4 coverage.  The other piece where we were going back one

 5 months instead of six months, I was aware of that.

 6 This particular issue I wasn't explicitly aware of.

 7      Q.  Given that the regulators from three different

 8 states were independently investigating your COCC

 9 processes, did you view this as a systemic problem with

10 the company's COCC process?

11      A.  I don't recall how I viewed it.

12      Q.  Looking at it today, does it look like it was

13 a systemic problem?

14      A.  I don't know whether it was a systemic problem

15 or another problem, but if three different regulators

16 were looking at it, it could be considered a systemic

17 problem.

18      Q.  Do you recall whether a root cause was ever

19 determined?

20      A.  No, I don't.

21      Q.  Do you recall whether you ever called for

22 corrective action to be taken?

23      A.  No, I don't recall.

24      Q.  If I told you that this issue was raised with

25 PacifiCare by regulators in October of '06 but
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 1 PacifiCare had not started to develop a process to

 2 correct its COCC procedures until April of '07, would

 3 that concern you?

 4      MR. KENT:  No foundation, calls for speculation

 5      THE COURT:  Overruled.

 6      THE WITNESS:  It would concern me if we were

 7 denying claims.  So -- you know, that we weren't on it.

 8 Yes, it would concern me.

 9          (Reporter interruption)

10      THE WITNESS:  That we were denying, and we didn't

11 get after it that quickly.

12      MR. STRUMWASSER:  Q.  On Page 1947, the entry

13 called "All of 2006," roughly middle of the page, "PHS

14 fee schedules not adequately maintained/updated," were

15 you aware of this issue in 2006?

16      A.  Not in 2006.  I ultimately became aware of a

17 fee schedule maintenance issue at some time during my

18 tenure as chief operating officer.

19      Q.  Were you aware of it before you got

20 Ms. Berkel's Exhibit 5265?

21      A.  I don't know for sure when I became aware of

22 that issue.

23      Q.  When you read this, did you believe it was a

24 significant issue?

25      A.  No, probably not.  Largely because there's not
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 1 numerical context provided here.

 2      Q.  Do you recall whether root cause analysis was

 3 done for this problem?

 4      A.  No, I don't remember this specific root cause

 5 assignment.

 6      Q.  Do you know if the root cause was ever

 7 determined?

 8      A.  No, I don't remember exactly what the root

 9 cause was.

10      Q.  And you don't recall whether one was

11 identified?

12      A.  No, I don't recall that specifically.

13      Q.  After you read 5265, did you come to the

14 conclusion that there were significant problems with

15 the PacifiCare integration?

16      A.  No.  I came to the conclusion that there were

17 issues that we needed to work on, and we worked on them

18 throughout 2007.  And that was a big part of what my

19 responsibility was.

20      Q.  Did Exhibit 5265 lead you to believe there

21 were more problems than you had known about?

22      A.  Yes, this was a very complete list.

23      Q.  Did 5265 lead you to believe that the problems

24 were more serious than you had believed?

25      A.  No, I don't recall how -- my sort of level of
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 1 seriousness that was going through my mind at that

 2 point.

 3      Q.  On or about the time you received this

 4 document, did you discuss it with Ms. Berkel?

 5      A.  Yes.

 6      Q.  What did you discuss, as best you recall?

 7      A.  Generally, it was all around, "Okay.  Let's

 8 prioritize.  Let's make sure that the ones that have

 9 the greatest member/provider impact, that we can

10 articulate that for the board's presentation."

11          Remember, the purpose of this was to give the

12 board sort of a state of the nation, what's going on.

13 So I talked to Sue, others in the organization.  I sort

14 of built what I would regard as a consensus to

15 highlight the most serious issues for the board.

16 That's all I was trying to do.

17      Q.  Were you concerned about having to report this

18 number of problems or extent of problems to the board

19 at this time?

20      A.  Yes, I was concerned any time you go to the

21 board to give report out.

22          More importantly, we had a business problem

23 that was -- you know, we were losing membership.  And

24 that was probably the -- that was one of the -- we

25 weren't meeting sort of membership expectations.  So
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 1 basically it was something -- the board wanted to know

 2 what was going on.  So I was concerned, sure.  Our

 3 board was concerned, and I was.

 4      Q.  In your conversations with Ms. Berkel, did she

 5 ever express to you her frustration about the issues

 6 raised in this document?

 7      A.  I don't know specifically whether she -- I

 8 don't know whether she specifically was frustrated with

 9 the issues raised in this document.  She was at times

10 frustrated, sure.  But whether it was specific to this

11 document, I don't recall, sir.

12      Q.  Did you require at the time -- as soon as you

13 got this, did you require that any actions be taken in

14 response to anything you read in 5265 that were not

15 already in process?

16      A.  No.  I didn't assign an action plan against

17 all of these items, if that's what the question is.

18      Q.  Well, almost.  The question is whether you

19 assigned action plan against any of them.

20      A.  Some were in motion, like, for example, some

21 of the stuff on the POS claims, for example, broker

22 service, for example, some of those issues, stuff was

23 already on motion on them.  So I would say that some of

24 them, there was action assigned to them, sure.

25      MR. STRUMWASSER:  Can I have the question read,
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 1 please?

 2          (Record read)

 3      THE WITNESS:  Yes.  Yes, I did.

 4      MR. STRUMWASSER:  Q.  Which ones?

 5      A.  Let's take a quick look.

 6      Q.  Let's be clear.  I'm not asking which ones had

 7 action plans already underway.  I'm asking you which

 8 ones did you assign action plans to on the basis of

 9 reading 5265.

10      A.  I don't think on the basis of 5265 I drew up

11 any actions that weren't already in place.  Okay?

12      Q.  Did you attempt to determine the person,

13 persons or groups who were responsible for any of the

14 issues raised on 5265?

15      MR. KENT:  Objection, vague.

16      THE COURT:  Overruled.

17      THE WITNESS:  Well, I had knowledge of what people

18 did what in our organization.  So generally I knew who

19 to go to.  And we had -- we had operational reviews.

20 And we've talked about that before, where I'd go out to

21 California; we'd review the specific operating issues

22 that were teed up by the team, and we would have

23 specific assignments coming out of those meetings.

24          But this document in and of itself, I don't

25 recall it driving any specific follow-ups.
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 1      MR. STRUMWASSER:  Q.  Did you believe that all of

 2 the issues raised in this exhibit could be solved by

 3 making a final decision to leave PacifiCare HMO claims

 4 on the NICE platform instead of migrating them over to

 5 UNET?

 6      MR. KENT:  Objection, calls for a narrative.

 7      THE COURT:  Overruled.

 8      THE WITNESS:  No, I didn't believe just leaving

 9 everything where it was, we would have had -- that we

10 wouldn't have had any of these problems.

11      MR. STRUMWASSER:  I'm going to show the witness

12 Exhibit 752 in evidence.

13      THE COURT:  Is there anything in particular you

14 want him to look at?

15      MR. STRUMWASSER:  Just the e-mail, not the

16 attachment, your Honor.

17      THE WITNESS:  Okay.

18      THE WITNESS:  I'm ready, sir.

19      MR. STRUMWASSER:  Q.  Do you recognize this

20 document?

21      A.  Yes.  It looks like it's an e-mail that I sent

22 to Sue after receiving the first draft of the board

23 presentation.

24      Q.  So Ms. Berkel circulated a draft of the

25 document on June 27th, right?
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 1      A.  Yes.  It was a precursor to the document 5265.

 2      Q.  Right.  And it appears that you provided your

 3 comments in the e-mail at the top, right?

 4      A.  Yes.

 5      Q.  "I don't think the re" -- "that the

 6 recontracting of the network and the resultant

 7 operational retro loads around 1/1/07 got enough

 8 press," do you see that?

 9      A.  Yes.

10      Q.  You're saying there that you think that the

11 recontracting the CTN network should have been

12 discussed in greater length in the Berkel input to the

13 board presentation document?

14      A.  No.  I meant that in general, that that was an

15 operational problem that we were wrestling with, the

16 CTN and the contracting load delays that we had.

17      Q.  Continuing, "From my line of site," S-I-T-E,

18 "beyond the EDI problems, mailroom change, and layoffs,

19 that would be No. 4 on the root cause pareto."

20          So you're saying that, from your point of

21 view, after the EDI problems, the mailroom changes, and

22 the layoffs, CTN would be the No. 4 problem?

23      A.  Yes, that's what I said at that time.

24      Q.  Now, "the EDI problems," that refers to the

25 lost electronic claims and the transition to the United
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 1 front end?

 2      A.  Yes.  If you look in the document, in the

 3 fourth quarter of 2006, something went awry, and we

 4 lost some claims in the first and second quarter of

 5 2007.  That was what I was referring to there.

 6      Q.  And "the mailroom change," that's the

 7 transition to Lason, right?

 8      A.  There was the Lason change, and I believe

 9 there was some other mailroom stuff that went on and

10 that was in the mix.

11      Q.  And third is "the layoffs."  That's the

12 Cypress layoffs beginning with those that were

13 announced in March of '06?

14      A.  Yes, those are the layoffs at that time.

15      Q.  The next sentence, "Overall, the general theme

16 is that everyone involved underestimated the complexity

17 and degree of difficulty of the integration," do you

18 see that?

19      A.  Yes.

20      Q.  Is that still your view what the complexity of

21 the integration was widely underestimated?

22      A.  I think that the HMO more specifically was

23 underestimated.  If I were to say that was the

24 primary -- the primary complexity that United didn't

25 understand.
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 1          United had been involved in PPO products for

 2 years, but on the HMO side, I think that was a big

 3 complexity.

 4      Q.  And that's your view sitting here today.  You

 5 didn't limit the HMO -- your comment to the HMO

 6 business, did you?

 7      A.  My view sitting here today is I asked Sue to

 8 do a total view.  So I didn't ask her to limit it at

 9 all.  You are correct.

10          But my view sitting here today is that the

11 complexity of the integration was HMO largely.

12      Q.  Largely.

13      A.  Yes.  HMO was 95 percent of the business in

14 California capitated, delegated.

15      Q.  Would you agree that the RIMS operations were

16 more complex than anticipated, making the integration

17 more costly and taking more time than planned?

18      A.  No, I wouldn't agree that the RIMS -- RIMS

19 was -- the RIMS integration was more difficult than

20 planned.

21      MR. STRUMWASSER:  I'm going to show the witness a

22 copy of 457 in evidence.

23      THE COURT:  Is there any particular pages you want

24 him to look at?

25      MR. STRUMWASSER:  Yes.  Page 9294.
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 1      THE COURT:  9294?

 2      MR. STRUMWASSER:  9245, excuse me.

 3      THE COURT:  9245?

 4      MR. STRUMWASSER:  Yes.

 5      THE COURT:  That's good.  I don't think the other

 6 number is in here.

 7      THE WITNESS:  Okay.  I've reviewed the document,

 8 sir.

 9      MR. STRUMWASSER:  Q.  So what we have here is a

10 July 12 draft of a July 2007 presentation on PacifiCare

11 service and operations update?

12      A.  Yes.

13      Q.  And is this a draft of a presentation to be

14 made to the board?

15      A.  This was input to the board, yes.  It was a

16 PowerPoint that was presented to me as another one of

17 the inputs to the board of directors presentation.

18          As I said, multiple people contributed.  This

19 was another piece of information that I used to prepare

20 that board presentation.

21      Q.  Who participated in the preparation of this

22 document, 457?

23      A.  If I recall right, it was Liz Wetmore and

24 Steve Black I believe were the two primary people who

25 provided it.
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 1      Q.  On 9245 we have in the lower left box

 2 "Challenges and Obstacles."  And the first -- excuse

 3 me, the third first level bullet is "PHS systems (four

 4 separate platforms to support all LOBs) more complex

 5 than anticipated making integration more costly and

 6 timely than planned."

 7          Do you see that?

 8      A.  Yes.

 9      Q.  Now, "timely" in this instance means time

10 consuming or takes more time, right?

11      A.  Could be either.  I -- yes, yes.  "Timely"

12 could mean more time consuming or takes more time to

13 plan.

14      Q.  But doesn't mean timely as in done on time?

15      A.  Correct.  It doesn't mean -- in this context

16 it doesn't mean done on time.  I agree with you.

17      Q.  And the four separate platforms are RIMS,

18 NICE, ILIAD and one other?

19      A.  It may have been that Synertech platform, but

20 I'm not sure.

21      Q.  But it definitely included RIMS, NICE, and

22 ILIAD.

23      A.  RIMS, NICE, and ILIAD would have been included

24 in that.

25      Q.  Okay.  Now back on Exhibit 752 --
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 1      A.  My e-mail?

 2      Q.  Yes.  We have a paragraph that starts, "All

 3 Human Capital changes were take aways."  Do you see

 4 that?

 5      A.  Yes.

 6      Q.  This is referring to the fact that, after the

 7 acquisition, United decreased employee benefits, right?

 8      A.  Well, there were some -- I don't know the

 9 total number of give and takes but there were some that

10 Sue outlined in her deck that were takeaways.

11      Q.  Take a look at 5265 again, at 1943.  The item

12 under "March 2006," "Payroll Conversion" says, "All

13 human capital changes are take aways."

14      A.  Yes, I see.

15      THE COURT:  I'm sorry.  Could you start again.

16 Which exhibit?

17      MR. STRUMWASSER:  Sure.  5265, Page 1943, the

18 row -- says "March 2006," "Payroll Conversion."  And

19 the first line of the outcome is, "All Human Capital

20 changes are take aways."

21      THE WITNESS:  I see that.

22      MR. STRUMWASSER:  Q.  Then each of the bullets

23 underneath that reflects a change that was made to

24 legacy PacifiCare employee benefits after the

25 acquisition, right?
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 1      A.  I'm not sure when these occurred.  I wasn't

 2 that close to all of them.  I mean, Sue laid it out

 3 here.  I don't know if there was others that were gives

 4 in addition to these takes.  But that's what she wrote

 5 here.

 6      Q.  If there were others that were gives, then the

 7 first line, "All Human Capital changes are take aways"

 8 would be wrong, correct?

 9      A.  Yes, if there were other gives -- if there

10 were gives, that statement would be wrong.

11      Q.  Do you have any reason to believe that

12 Ms. Berkel got that wrong?

13      A.  No, I don't.

14      Q.  Each of the items that is listed here took

15 away benefits of some kind from employees, right?

16      A.  I would say the first five would have been

17 takeaways.  The last one, I'm not quite sure.  It's

18 more speaking to the rules, rules around how people are

19 hired and how -- and raises, how they're administered.

20 It's not as clear.

21      Q.  Back on your e-mail, 752, Exhibit 752, after

22 the -- after you quote, "All Human Capital changes were

23 take aways," you write, "That is a big statement and

24 ah-ha to me."

25      A.  Yes, I wrote that.
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 1      Q.  Was it an ah-ha in the sense that you had not

 2 known that all the human capital changes were takeaways

 3 until you received the document from Ms. Berkel?

 4      A.  You know, I don't really remember what I was

 5 thinking specifically at that time about that comment.

 6 It was -- they were takeaways.  So it was, okay, they

 7 were takeaways.  I'll take it at face value.

 8      Q.  Was it also an ah-ha in the sense that you

 9 didn't realize the magnitude in employee compensation

10 and benefits?

11      MR. KENT:  No foundation, calls for speculation.

12      THE COURT:  Overruled.

13          If you know.

14      THE WITNESS:  No, I hadn't realized that.

15      MR. STRUMWASSER:  Q.  The fact that you hadn't

16 realized it and now you did, was that a part of the

17 ah-ha?

18      A.  Well, that six were lined out in a row was the

19 ah-ha, I think.

20      Q.  You write, "I remember being in Cali" --

21 that's an affectionate reference to California?

22      A.  Yes, it is.

23      Q.  "I remember being in Cali shortly after the

24 475 layoff and James telling me he told regulators

25 200."
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 1      A.  Yes, I see that.

 2      Q.  You understood the regulators to be DMHC and

 3 CDI?

 4      A.  I just remember he said "regulators."  I don't

 5 remember what -- whether it was CDI or DMHC.  That

 6 wouldn't have been something that I would have thought

 7 through as I was writing this.  I just remember he told

 8 me he made comments to regulators.

 9      Q.  And James is Mr. Frey?

10      A.  Yes, James is Mr. Frey.

11      Q.  And the layoffs you're referring to here are

12 the layoffs of PacifiCare employees in Cypress in March

13 of '06, right?

14      A.  Yes.

15      Q.  You write, "Seeing it in writing now connects

16 the dots for me.  Now wonder" -- I assume that means

17 "no wonder" -- "we are getting hammered."

18      A.  Yeah, "now" should be "no."

19      Q.  So you're saying that, "We told regulators

20 layoffs of 200 employees.  Then we did 475, so no

21 wonder we're getting hammered by the regulators,"

22 right?

23      A.  That was my perspective at the time.  But

24 ultimately, as you know, we -- all of the -- ultimately

25 all of the layoffs that occurred were ultimately
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 1 approved by the regulators or validated, I guess.

 2      Q.  Your understanding that any of the layoffs

 3 were approved by --

 4      A.  Yeah.  We had briefed the appropriate

 5 regulators on the magnitude of the 475.  That's my

 6 understanding.

 7      Q.  CDI doesn't approve layoffs, does it?

 8      A.  Briefed is the word.  CDI does not approve

 9 layoffs.  It was briefed would probably be a more

10 appropriate term to use.

11      Q.  When do you say that you briefed CDI on these

12 layoffs?

13      A.  I was told at a point in time later on that

14 everyone was briefed.  I don't remember the exact

15 timing.  I don't remember who specifically briefed

16 them.  I remember being told that.

17      Q.  Do you remember being told that CDI was

18 briefed in advance of the layoffs taking place?

19      A.  No, I don't remember that specifically.

20      Q.  Then you say, "We are going to have to take

21 this up about 5k...for the board and narrow the issue

22 list."  Do you see that?

23      A.  Yes.

24      MR. STRUMWASSER:  I'm going to show the witness a

25 copy of 753 in evidence, your Honor.
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 1      THE COURT:  Okay.

 2      THE WITNESS:  Okay.  I have read the document,

 3 sir.

 4      MR. STRUMWASSER:  Q.  Do you recognize it?

 5      A.  Yes, I do.

 6      Q.  This is the "5k above" -- "5k feet above"

 7 document that you say you're going to need based on

 8 5265?

 9      A.  Yes, this is the document that I took the

10 5,000 feet and presented to the board.

11      Q.  So this was actually presented to your board?

12      A.  Yes.

13      Q.  Did you assist or have principal

14 responsibility for drafting this?

15      A.  This document, yes.

16      Q.  Under the "Summary Assessment" heading on the

17 second page, left side, the first three bullets are

18 challenges PacifiCare's Pacific region was then

19 experiencing, right?

20      A.  Yes.

21      Q.  Now, there was service and network disruption

22 for PacifiCare, right?

23      A.  Yes.

24      Q.  And there was disruption both for HMO and PPO,

25 right?
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 1      A.  Yes, there was -- there was disruption for

 2 both, yes.

 3      Q.  There was organizational instability for

 4 PacifiCare HMO and PPO business, right?

 5      A.  Yes, I would say that's accurate.

 6      Q.  And you had regulatory pressures for both the

 7 HMO and PPO business, right?

 8      A.  Yes.

 9      Q.  And then we have in bold, "Overall, the

10 complexity and degree of difficulty of the integration

11 was underestimated."  Do you see that?

12      A.  Yes.

13      Q.  And then you list three key strategies that

14 impact where we are today.  That is to say, where we

15 were then.

16          The first is "Accelerated Operational

17 Integration and Synergy Focus"?

18      A.  Yes.

19      Q.  And what you're saying here is that

20 accelerated operational integration and synergy focus

21 was one of the things that impacted where you were at

22 the time of this document, right?

23      A.  Yes.  An example of that is on the right side

24 of the document where I talk about the issues

25 associated with broker service.
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 1      Q.  Right.

 2      A.  That was one of the issues that we had.

 3      Q.  And you are not saying here that there was an

 4 accelerated operational integration only for the HMO

 5 business, but a more gradual operation and integration

 6 for PPO?

 7      A.  I don't know if I was thinking about it at

 8 that level of granularity.

 9      Q.  The second item, "Network Build Out and

10 Integration," this key strategy applied to both HMO and

11 PPO, right?

12      A.  Yes.

13      Q.  And the third, "Move quickly to United

14 Platform from PHS legacy systems," that applied to both

15 HMO and PPO, didn't it?

16      A.  Yes.

17      Q.  And, in fact, your initial plans were to move

18 off of RIMS before you moved off of NICE, correct?

19      A.  Again, I don't remember the exact timing of

20 that, I mean, about what the initial plans were.  I

21 wasn't involved with the initial plans, but --

22      Q.  Okay.  On the right side of the document -- of

23 the page, "Progress Update," the first bullet we see

24 that the synergy focus was successful, correct?

25      A.  Yes, the synergy focus was successful.  The
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 1 big change in that was largely related to the Medicare

 2 Advantage and the Ovations products.

 3      Q.  Then the heading "Operational Challenges,"

 4 under the "Accelerated Operation Integration and

 5 Synergy Focus," the initial strategy was to implement

 6 standard staffing and management ratios based on UHC

 7 historical performance, right?

 8      A.  Yes.

 9      Q.  So this implementation of United staffing and

10 management ratios relates to the layoffs and mapping of

11 PacifiCare employees, correct?

12      A.  I wasn't intimately involved with the staffing

13 of the -- with the staffing of the layoffs and what

14 those layoffs levels were.  I do know that, during the

15 transition, we ended up with a broker service problem.

16      Q.  And under the "Resultant Issues," we see that

17 the impact of this strategy was that the organization

18 is understaffed in several critical areas, right?

19      A.  Yes.

20      Q.  So you were not just understaffed in broker

21 service, right?

22      A.  It does say "areas," but I'm not sure to what

23 I -- you know, where I was referring.  Broker service

24 is the most easy one to come to mild.

25      Q.  Down at the bottom under the heading "Move
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 1 quickly to United Platform," the initial strategy was

 2 to get off PacifiCare legacy systems quickly, right?

 3      A.  I don't remember -- you know, initial

 4 strategy -- we were going to move off.  At a certain

 5 point in time we concluded we were going to move off of

 6 PacifiCare systems.  Right?  So I think that was

 7 where -- that was the initial strategy.  So that was a

 8 strategy at a point in time, yes.

 9      Q.  But that resulted in not enough time being

10 spent making sure service was optimized in the

11 PacifiCare legacy operating environment, correct?

12      A.  No, I wouldn't draw that correlation.  What I

13 would say is, when I was writing that bullet, what I

14 was thinking about was the point of service and the

15 point of service claims being taken from Cypress to a

16 combination of San Antonio and Ireland.  That would be

17 a legacy operating environment for PacifiCare.  That's

18 what I was thinking there.

19      Q.  There's nothing in the document that

20 identifies point of service, correct?

21      A.  No, there's not.

22      Q.  So you're going to the board, and your

23 testimony is what you meant to say was that not enough

24 time was spent making sure service was optimized for

25 point of service in the PHS legacy operating
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 1 environment but, in fact, you represented to the board

 2 that this was an error without limitation to POS,

 3 right?

 4      MR. KENT:  Argumentative.

 5      THE COURT:  I'll allow it.

 6      THE WITNESS:  So I was giving you an example of a

 7 problem that we had in the PHS -- legacy PH operating

 8 environment.  I just gave you that example to where I

 9 was going.  Was that the only issue?  No, it wasn't.

10      MR. STRUMWASSER:  Q.  Did you personally present

11 this document to the board?

12      A.  Yes, I did.

13      Q.  Aside from board members, was anybody else

14 present?

15      A.  Senior staff of the company were present as

16 well.

17      Q.  Mr. Wichmann?

18      A.  I don't remember if Dave was there or not.

19      Q.  Anybody else you recall?

20      A.  Most of the senior leadership team at the

21 time.  I mean, that's where I would leave it.  I can't

22 remember who was in the room or who wasn't.

23      Q.  What was the board's general reaction?

24      A.  I don't recall the exact reaction, but I'm

25 sure it was, "Okay.  Let's get after these problems."
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 1      Q.  Was there a discussion of this presentation?

 2      A.  Yes, there was a discussion, but I don't

 3 recall the exact questions that were asked during that

 4 session.

 5      Q.  I understand that.  But without using the word

 6 "exact," what questions do you or topics do you recall

 7 being raised?

 8      A.  I don't recall there being that many

 9 questions.  I remember getting the report out.  There

10 was a few questions, but there wasn't many.

11          The board in this context was most concerned

12 about sort of the lack of growth, what was going on

13 along those lines, not meeting financial expectations,

14 how to improve it.

15          And this was basically a plan to, "Okay.

16 Here's what we're doing about the issues in the Pacific

17 region," really.

18      Q.  Aside from the context of growth, do you

19 remember getting any questions or comments regarding

20 the quality of service?

21      A.  No, I don't specifically recall

22 quality-of-service-related questions.

23      Q.  Mr. McMahon, to your knowledge, at any time

24 was consideration given to need -- was any conversation

25 given to whether there was a need for corrective
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 1 actions with respect to senior company leadership

 2 arising from any of the problems reflected in 5265?

 3      MR. KENT:  Objection, vague.

 4      THE COURT:  Did you understand the question?

 5      THE WITNESS:  No.  I was going ask you to phrase

 6 it again.

 7      MR. STRUMWASSER:  Q.  Sure.  The phrase

 8 "corrective action," do you understand that in a

 9 personnel sense?

10      A.  Do I understand corrective action in a

11 personnel sense?

12      Q.  Yeah.

13      A.  I would say either -- corrective action plan

14 for an employee would be, "You have to do one two,

15 three, four things by X date to meet a standard or your

16 employment will be jeopardized."

17      Q.  With that definition in mind, to your

18 knowledge, at any time was consideration given to

19 whether there was a need for corrective action with

20 respect to any senior company leadership arising from

21 any of the problems reflected in 5265?

22      A.  No.  I wasn't involved in any of those such

23 discussions.

24      Q.  To the best of your knowledge, did anyone at

25 the officer level or above, either at PacifiCare or any
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 1 United entity, lose their job because of decisions or

 2 problems addressed in 5265?

 3      A.  I don't know.

 4      Q.  Do you know the name of a single officer,

 5 director, or manager of UnitedHealth Group or any of

 6 its subsidiaries whose career was adversely affected by

 7 any of the problems encountered in the acquisition and

 8 integration of PacifiCare?

 9      A.  No, I can't speak to whether it was adversely

10 affected.

11      MR. STRUMWASSER:  No further questions.

12      THE COURT:  Anything further?

13      MR. KENT:  Give us a couple minutes?

14      THE COURT:  Sure.

15          (Recess taken)

16      THE COURT:  Back on the record.

17          Do you have any questions?

18      MR. KENT:  A few.

19      THE COURT:  Okay.

20              RECROSS-EXAMINATION BY MR. KENT

21      MR. KENT:  Q.  Mr. McMahon, how are you this

22 afternoon?

23      A.  Good.

24      Q.  You were asked a number of questions about

25 Exhibit 5265 earlier today.  Let me ask you, was there
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 1 someone who was responsible for following up on the

 2 items that are identified in that document?

 3      A.  Yes.

 4      Q.  Who was that?

 5      A.  Sue Berkel.

 6      Q.  Why?

 7      A.  Well, she was the, you know, senior vice

 8 president of integration.  That's part of her -- ops

 9 integration.  That's part of her role.  She would do

10 that.

11          She was basically -- if you look back at the

12 history, Sue was the CFO prior to being named as SVP of

13 ops integration.  She was sort of working on

14 integration stuff going back to, like, January of 2007.

15 She was responsible for the HMO integration.

16          So Sue had sort of been acting in a role as a

17 integration person and was sort of formally named that

18 in the summer.  And Sue definitely had a good

19 perspective and good follow-up protocols on this.

20      Q.  Did you do anything to assure yourself that,

21 in fact, Ms. Berkel did follow up on the items that are

22 identified in Exhibit 5265?

23      A.  Yes.  We had regular operating reviews three

24 times a year.  I would personally come to California,

25 and we would go through a stack of various PowerPoints
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 1 to review the status of our operations and make sure

 2 things were operating consistent with our expectations.

 3          So there was regular reviews that I personally

 4 participated in in California.

 5      Q.  Service issues, you were asked some questions

 6 about that.  Let me ask you a little differently.  Are

 7 those service issues important to you in your company?

 8      A.  Yes, service issues are very important.  You

 9 know, we're in a service business.  And if you don't

10 provide adequate service, you don't grow.  So in a

11 competitive industry like ours, service is often how

12 you compete.

13          And the extent to which you don't provide as

14 good a service as your competitors, your competitors

15 will get the business.  That's --

16          (Reporter interruption)

17      THE WITNESS:  If you don't provide as good a

18 service as your competitors, you won't get the

19 business.  So service is very important to -- for our

20 company to grow and prosper.

21      MR. KENT:  That's all I have.

22      THE COURT:  Okay.

23          Anything further?

24      MR. STRUMWASSER:  No.  Thank you, Mr. McMahon.

25      THE COURT:  Thank you very much.  Have a safe
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 1 trip.

 2      THE WITNESS:  Thank you.

 3      THE COURT:  Tomorrow morning, 9:00 o'clock?

 4      MR. STRUMWASSER:  Your Honor can we have an

 5 indication about witnesses for next week?

 6      THE COURT:  Sure.  Do we want this on the record?

 7      MR. KENT:  We can be off.

 8          (Discussion off the record)

 9      THE COURT:  We're back on the record.

10          Any objection to 1033?

11      MR. KENT:  No objection.

12      THE COURT:  All right.  That will be entered.

13          (Department's Exhibit 1033 admitted into

14           evidence)

15      THE COURT:  Any objection to 1034?

16      MR. KENT:  No objection.

17      THE COURT:  All right.  That will be entered.

18          (Department's Exhibit 1034 admitted into

19           evidence)

20          (Whereupon, the proceedings recessed at

21           2:50 o'clock p.m.)

22

23

24

25
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 1 STATE OF CALIFORNIA     )
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 3          I, DEBORAH FUQUA, a Certified Shorthand

 4 Reporter of the State of California, duly authorized to

 5 administer oaths pursuant to Section 8211 of the
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 9 my direction into typewriting and is a true and correct

10 transcription of said proceedings.
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12 attorney for either or any of the parties in the
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24

25
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 1 Thursday, March 9, 2011              9:10 o'clock a.m.

 2                         ---o0o---

 3                   P R O C E E D I N G S

 4          (Respondent's Exhibit 5540 marked for

 5           identification)

 6      THE COURT:  This is on the record.  This is before

 7 the Insurance Commissioner in the State of California

 8 in the matter of PacifiCare Life and Health Insurance

 9 Company.  This is OAH Case No. 2009061395, UPA

10 2007-00004.

11          Today's date is the 9th of March.  Counsel are

12 present.  Respondent is?

13      MR. KENT:  Mr. Chris Byrnes.

14      THE COURT:  Byrnes, it's B-U-R?

15      MR. KENT:  B-Y-R --

16      THE COURT:  B-Y-R --

17      MR. BYRNES:  -- N-E-S.

18      THE COURT:  I marked for the record Exhibit 5540,

19 which is a set of declarations.  They're not entered or

20 anything at this point, and they will be placed in a

21 confidential envelope.

22      MR. KENT:  Thank you, your Honor.

23      THE COURT:  All right.

24          Are you ready to call your next witness?

25      MR. STRUMWASSER:  Yes, your Honor.  The Department
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 1 calls Ruth Watson.

 2      THE COURT:  All right.  Ms. Watson, if you could

 3 come over here, please.

 4          (Witness sworn)

 5                       RUTH WATSON,

 6          called as a witness by the Department,

 7          having been first duly sworn, was

 8          examined and testified as hereinafter

 9          set forth:

10      THE COURT:  Please be seated.  Please state your

11 first and last name and spell them both for the record.

12      THE WITNESS:  Ruth Watson, R-U-T-H, WA-T-S-O-N.

13      THE COURT:  Thank you.

14          Go ahead.

15      MR. STRUMWASSER:  Thank you, your Honor.

16           DIRECT EXAMINATION BY MR. STRUMWASSER

17      MR. STRUMWASSER:  I'm going to distribute two

18 exhibits at once.

19      THE COURT:  Are they new or old?

20      MR. STRUMWASSER:  New.

21      THE COURT:  So the first is 1035.

22      MR. STRUMWASSER:  And that will be the subpoena.

23          (Department's Exhibit 1035 marked for

24           identification)

25      THE COURT:  All right.  And the second is 1036.
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 1 And that's a CV.

 2      MR. STRUMWASSER:  That's correct, your Honor.

 3          (Department's Exhibit 1036 marked for

 4           identification)

 5      THE COURT:  Any objection the subpoena, while

 6 we're doing this?

 7      MR. KENT:  No, your Honor.

 8      THE COURT:  All right.  That will be entered.

 9          (Department's Exhibit 1035 admitted

10           into evidence)

11      THE COURT:  And the CV?

12      MR. VELKEI:  None, no objection.

13      THE COURT:  Oh, thank you.  I was going to wait to

14 ask, but that's even cleaner.

15          (Department's Exhibit 1036 admitted

16           into evidence)

17      THE COURT:  All right.  Go ahead.

18      MR. STRUMWASSER:  Thank you.

19      Q.  Ms. Watson, have you taken a look at 1036?

20      THE COURT:  Actually, it's a good idea, if you

21 have a pen, is to write the numbers on there.

22      MR. VELKEI:  She might want to redact her home

23 phone number and a few things if we're going to put it

24 into the record.  I would recommend.

25      THE COURT:  What do you think?
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 1      MR. STRUMWASSER:  Yes.

 2      THE COURT:  Let's take her home number out.  Do

 3 you want her cell out also?

 4      MR. GEE:  Would you like your cell --

 5      THE WITNESS:  Yes, please.

 6      THE COURT:  If you see anything else in there that

 7 you don't want --

 8      MR. STRUMWASSER:  We have a home address in here.

 9 We probably should take that out, too.

10      THE COURT:  We can just leave Long Beach.  How

11 about that?

12      MR. GEE:  Sure.

13      THE COURT:  But anyway, if you -- as you look

14 through it, if there's something else that you to want

15 want in the public record, let us know.

16      THE WITNESS:  Okay.

17      MR. STRUMWASSER:  Q.  Ms. Watson, you recognize

18 the subpoena Exhibit 1035?

19      A.  Yes.

20      Q.  Is this the subpoena that was served on you

21 compelling your testimony today?

22      A.  Yes.

23      Q.  And you are appearing pursuant to the

24 subpoena?

25      A.  Yes.
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 1      Q.  1036, is this a correct summary of your

 2 professional experience and background?

 3      A.  From 1991.  Prior to that, there was

 4 additional experience.  I was a teacher for one part of

 5 my life.

 6      Q.  Ms. Watson, by whom are you currently

 7 employed?

 8      A.  CalOptima.

 9      Q.  What is CalOptima?

10      A.  County organized health system in Orange

11 County.  We provide healthcare for Medi-Cal members.

12      Q.  How many insured lives does CalOptima insure?

13      A.  Approximately 400,000.

14      Q.  Is CalOptima a public agency or a private

15 company?

16      A.  Public agency.

17      Q.  Does it function like an insurance company or

18 something else?

19      A.  It functions like an insurance company.

20      Q.  What is your title at CalOptima?

21      A.  Executive director of operations.

22      Q.  What are your responsibilities?

23      A.  Claims, customer service, grievance and

24 appeals, electronic business, program management, and

25 compliance.
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 1      Q.  You previously worked at PacifiCare?

 2      A.  Yes.

 3      Q.  For what period were you employed by

 4 PacifiCare?

 5      A.  2004 through 2007.

 6      Q.  Counting, now, post-acquisition you were

 7 actually an employee of United?

 8      A.  Yes.

 9      Q.  What was your title when you joined PacifiCare

10 in 2004?

11      A.  Vice president, membership accounting

12 services.

13      MR. STRUMWASSER:  I have two org charts, I guess,

14 37 and 38.

15      THE COURT:  All right.

16          (Department's Exhibit 1037 marked for

17           identification)

18          (Department's Exhibit 1038 marked for

19           identification)

20      THE COURT:  1037 is the 2004 organizational chart

21 and 1038 is the 2007 organizational chart.

22      MR. STRUMWASSER:  Q.  Ms. Watson, turning to 1037,

23 the 2004 document, this obviously is not a full

24 organization chart of any organization.  But does this

25 accurately reflect to whom you reported and who
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 1 reported to you in 2004, when you started with

 2 PacifiCare?

 3      A.  Yes.

 4      Q.  What did membership and accounting services do

 5 when you joined PacifiCare in 2004?

 6      A.  They were responsible for eligibility, premium

 7 billing, accounts receivable, broker commissions, group

 8 setup.  I believe that's all.

 9      Q.  And did that include both the HMO and PPO

10 products that PacifiCare had?

11      A.  Yes.

12      Q.  Approximately how many people reported to you

13 either directly or indirectly in 2004?

14      A.  Somewhere between 600 and 700 people.

15      Q.  And in 2006, after United acquired PacifiCare,

16 did your title change?

17      A.  Yes.

18      Q.  In what way?

19      A.  The, I think, entire PacifiCare leadership

20 team, vice president and above, was realigned from a

21 position perspective.  And my title became Director,

22 Group Services.

23      Q.  And did your responsibilities change after the

24 acquisition?

25      A.  Yes.
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 1      Q.  How?

 2      A.  We became -- group services was responsible

 3 for eligibility and accounts receivable premium billing

 4 only.

 5      Q.  You said you left PacifiCare in June of '07?

 6      A.  Yes.

 7      Q.  Exhibit 1038, the organization chart -- the

 8 partial organization chart, that, again, we're not

 9 presenting this as a full organization chart of any

10 organization, but does it accurately reflect to whom

11 you reported and who reported to you in 2007?

12      A.  Yes.

13      Q.  What were the circumstances under which you

14 left, voluntary or involuntary?

15      A.  Voluntary.

16      Q.  Taking you back to right after the acquisition

17 closed, do you recall a meeting in Cypress in early

18 January 2006 with United representatives?

19      A.  Yes.

20      Q.  Who was there from PacifiCare?

21      A.  Myself, Mike Reddy, who was the vice president

22 of customer service and claims for Cypress in

23 California --

24      THE COURT:  Do you need that spelled?

25      THE REPORTER:  (Nods affirmatively)
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 1      THE WITNESS:  R-E-D-D-Y.

 2          -- the directors that reported to me, the

 3 directors that reported to him, both from customer

 4 service and claims.  I think that was it from

 5 PacifiCare.  Oh, and some corporate operations

 6 directors, so directors who reported to my boss, Scott

 7 Neururer.

 8      Q.  Your boss, who was?

 9      A.  Scott Neururer, N-E-U-R-U-R-E-R.

10      MR. STRUMWASSER:  Q.  Who was at this early

11 January 2006 meeting from United?

12      A.  Doug Smith and his integration team.  I know

13 that Sonia Lively was there.  Mike Tracy -- I don't

14 remember all the other folks that were attached to him.

15 And I think there were some folks on the phone.

16      Q.  Do you recall whether Mr. Labuhn was on the

17 phone?

18      A.  I do not recall.  I know that he was not

19 attending because his wife was on bed rest.  She was

20 pregnant.

21      Q.  What was the purpose of the meeting as you

22 recall?

23      A.  The purpose was for us to present our

24 organizational chart and our functional areas of

25 responsibility, how many staff we had, what we did,
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 1 what our systems were, basic processes, an overview of

 2 how we were organized.

 3      Q.  At that meeting, did any of the United people

 4 express their intentions with respect to the PacifiCare

 5 operations in Cypress in January?

 6      A.  I wouldn't say intentions.  There were a lot

 7 of questions asked.  In particular there were comments

 8 made about how expensive it was to do business in

 9 Cypress.

10      Q.  After that meeting, did you discuss with other

11 PacifiCare people who had attended what they thought

12 was going to happen to PacifiCare operations in

13 Cypress?

14      A.  I did meet with my directors, yes.

15      Q.  Roughly, can you summarize what you heard?

16      A.  They were very concerned.  They were concerned

17 and felt that, based upon the meeting, they felt it was

18 obvious that they would be moving business out of

19 Cypress, operations would be moving out.

20      Q.  Were there any decisions that affected your

21 job responsibilities that occurred shortly after the

22 January meeting?

23      A.  Sometime within the month of January, I became

24 the PacifiCare integration lead for group services.

25      Q.  Who gave you that assignment?
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 1      A.  Doug Smith.

 2      Q.  What was done right after the close in terms

 3 of management at your level, at the vice president

 4 level, of PacifiCare?

 5      A.  We became directors.

 6      Q.  And were all of the vice presidents retained?

 7      A.  In operations?  No.  People were moved to

 8 different areas and eventually left.  Mike Reddy left

 9 on his own accord.

10          There were three of us who were assigned to

11 the integration team: myself, Lorry Botrill from the

12 Phoenix office, and Ellen Vonderhaar from San Antonio,

13 Texas, was over transactions.

14      Q.  What was your -- what was the scope of your

15 responsibilities on the integration team?

16      A.  My scope was to continue to manage the team

17 that I had and also to work to establish synergies.

18      Q.  Did you at this point pick up any additional

19 jurisdiction?

20      A.  Yes.  I became owner of group services for the

21 PacifiCare system -- so for the Phoenix office and the

22 San Antonio office.

23      Q.  Did your responsibilities increase with

24 respect to premium billing?

25      A.  I had premium billing and eligibility for all
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 1 three offices, so for the entire PacifiCare system.

 2      Q.  After Mr. Smith told you that you would be on

 3 the integration team, when did your work on the

 4 integration begin?

 5      A.  January.

 6      Q.  Do you recall a meeting of the integration

 7 team, a first meeting of the integration team?

 8      A.  Was in St. Louis, Missouri.

 9      Q.  And this was in January?

10      A.  Yes.

11      Q.  What was discussed at this meeting?

12      A.  It was -- it had more depth and more depth

13 conversations like we had had in the first meeting,

14 where we went into more detail about the processes we

15 had, how we did business, what our systems were, that

16 kind of thing -- how we organized.

17      Q.  Who else was on the integration team that you

18 were a part of?

19      A.  It was myself, the directors from corporate

20 operations, so for claims transactions, group services

21 or MAS, and my counterparts -- the integration lead for

22 transactions and the integration lead for customer

23 service.

24      Q.  Who was your counterpart for membership and

25 accounting services?
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 1      A.  On the United side?

 2      Q.  Yes.

 3      A.  Sonia Lively and AJ Labuhn.

 4      Q.  Was the integration organized into functional

 5 sub teams?

 6      A.  Yes.

 7      Q.  How many?

 8      A.  Three.

 9      Q.  For?

10      A.  For the PacifiCare operational piece.

11          There were other teams that were responsible

12 for training and audit.  There were financial analysts.

13 There was a team that was financial analysts.  So the

14 bits and pieces of my organization went to different

15 areas on the Uniprise team.

16      Q.  Like your training people?

17      A.  My training people.

18      Q.  Who else?

19      A.  Audit people, training people, we had some

20 financial analysts who did our capacity plans and our

21 budgeting.  Those moved to a different team.

22      Q.  Any IT folks?

23      A.  I had a technical team and -- within

24 membership accounting that did a lot of our reporting

25 and some project managers, those also separated.
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 1 Actually,

 2 they -- we eliminated most of those positions.

 3      Q.  Insofar as these were being moved out of MAS,

 4 were these essentially being centralized across

 5 functions?

 6      A.  Yes.

 7      Q.  So once that had occurred, what was the scope

 8 of group services that you were in charge of?

 9      A.  Well, I'm not sure about the timing you're

10 talking about.  Initially, I maintained the scope of

11 all of it, and my job was to segregate the services.

12          So my job became to take, for instance, Secure

13 Horizons, which was our senior product, and put them

14 into a separate place.  To take the individual billing

15 piece and put that over under a different unit within

16 United.  So a lot of my responsibilities was to

17 segregate all these areas.

18          Then what happened after that, my

19 responsibilities became strictly group services, the

20 way it was defined in United, which was premium

21 billing, AR, and eligibility.

22      Q.  And you referred to individual premium, you're

23 talking about premium on individual policies, policies

24 sold to individual people?

25      A.  Yes, yes.  That moved to a part of United that
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 1 covered individual plans.

 2      Q.  Was there a direct team over these functional

 3 teams?

 4      A.  I'm -- within PacifiCare or in United?

 5      Q.  Within your integration team.

 6      A.  The integration team, it was Doug Smith and

 7 his team were the integration leads.

 8      Q.  And they oversaw all the sub teams?

 9      A.  Yes, yes.

10      Q.  Were these teams collectively known as the

11 Uniprise integration team?

12      A.  Yes.

13      Q.  Generally speaking, well, first of all --

14 yeah, generally speaking what were the responsibilities

15 of your group services functional team with respect to

16 integration?

17      A.  My responsibility was to align -- we were to

18 align ourselves as closely to the way United was

19 aligned to group services, like I said, to segregate

20 the services that belonged to different units.  And a

21 big part of it was, at the point of integration, was

22 the layoffs, to identify people to eliminate to meet

23 our synergies.

24      Q.  Who is it who told you you were expected to

25 deliver on specific synergies?
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 1      A.  AJ Labuhn and Doug Smith.

 2      Q.  Were the other functional teams also expected

 3 to deliver on specific synergies?

 4      A.  Yes.

 5      Q.  Were you told why you needed to achieve those

 6 synergies?

 7      A.  Yes.

 8      Q.  What were you told?

 9      A.  Because promises had been made to Wall Street.

10      Q.  Generally speaking, how did you go about

11 delivering on the synergies?

12      A.  We went through a number of activities.  One

13 was a staffing ratio exercise to make sure that our

14 staff was aligned the same as United's.  So if, for

15 instance, we had 15 staff to one supervisor but in

16 United it was 19 to one, we were to go through that

17 process on an org chart and if there were too many

18 supervisors, eliminate a supervisor position.

19          The same thing was true as you moved up the

20 org chart to the manager level and director level.

21          In addition to that, it was looking at

22 positions across the board and saying, "If we

23 centralize this, move it to -- some of these things to

24 United, do you really need those positions?  Which

25 positions would you eliminate?
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 1      Q.  So you would start with the supervisor level.

 2 And if you had a reduction, did that have sort of

 3 cascading up --

 4      A.  Yes.

 5      Q.  -- effects?

 6      A.  Yes.

 7      Q.  How?

 8      A.  I was to have -- it was eight direct

 9 reports.  At the director level, they were to have I

10 believe eight direct reports.

11          So if you went through the exercise and you

12 had 19 people to one supervisor, and that meant you

13 eliminated one supervisor, now that manager had one

14 less report.  So now it meant that you didn't need as

15 many managers.  So then you might have to eliminate a

16 manager.

17          If you eliminate a manager, then that director

18 no longer has eight direct reports.  So it was trying

19 to figure out how to have that person have eight direct

20 reports.  And oftentimes it was to eliminate that

21 person.

22      Q.  Was the staffing ratio, the 19-to-1, for

23 example, was that something that your integration group

24 devised, or was that something given to you?

25      A.  It was given to us.  It was the way United was
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 1 organized.

 2      Q.  Was there someone in particular at Uniprise

 3 who would oversee the status of the integration

 4 projects for your group?

 5      A.  It was AJ Labuhn.

 6      Q.  How did he go about doing that?

 7      A.  We had conference calls weekly.  We had

 8 information -- we had to complete on spreadsheets and

 9 certain documents relative to synergies.

10      Q.  Specifically with respect to the group

11 services team, did you have special projects that you

12 were required to carry out?

13      A.  I'm not sure what you mean by "special

14 projects."

15      Q.  Well, for example, did you have any role in

16 outsourcing?

17      A.  Yes, we were working on outsourcing

18 eligibility.

19      Q.  Did you have any role in the Cypress layoffs?

20      A.  Yes.

21      MR. STRUMWASSER:  I'm going to show the witness a

22 copy of 283 in evidence, your Honor.

23      THE COURT:  All right.

24      MR. STRUMWASSER:  Q.  Ms. Watson, do you recall

25 seeing 283 in roughly 2006?
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 1      A.  Yes.

 2      Q.  This document pertains to the announcement of

 3 the layoffs and the closure of the operations in

 4 Cypress, right?

 5      A.  Yes.

 6      Q.  Was this an integration project that your

 7 group services team worked on?

 8      A.  Yes.

 9      Q.  Turn please to the Bates numbers at the

10 bottom, Page 3658.  These are -- are these talking

11 points that United leadership was expected to have

12 available to them?

13      A.  Yes.

14      Q.  Were there layoffs specifically in group

15 services associated with this March announcement?

16      A.  Yes.

17      Q.  The first bullet refers to "...resulting from

18 increased efficiencies or positions that are not

19 consistent with the new operating model."

20      MR. VELKEI:  What page are you on?

21      MR. STRUMWASSER:  3658.

22      MR. VELKEI:  Thanks.

23      THE COURT:  It's just part of a sentence.

24      MR. STRUMWASSER:  Yeah, I started at the -- yes.

25 The first bullet, at the end.
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 1      Q.  What was the new operating model referenced in

 2 that first bullet?

 3      A.  I believe it was the functional alignment that

 4 we were doing to be aligned with UnitedHealthcare.

 5      Q.  And did the other integration teams, the

 6 claims integration team and the customer service team,

 7 did they work on this project as well?

 8      A.  Yes.

 9      MR. VELKEI:  Calls for speculation.

10      THE COURT:  If she knows.  She said "yes."  I'll

11 let it stand.

12      MR. STRUMWASSER:  Q.  Ms. Watson, when did the

13 planning for the layoffs that are announced in 283

14 begin?

15      A.  Sometime in January.

16      Q.  Of 2006?

17      A.  Yes.

18      Q.  How did you decide how many people had to be

19 laid off?

20      A.  Part of it was that functional alignment, how

21 are we aligned compared to how Uniprise was aligned.

22          Part of it was that staffing ratio exercise.

23 That was a big part of it.  The initial piece was did

24 we really need all the management staff from supervisor

25 and above.



17658

 1          Then it was looking at positions and seeing if

 2 there was a way we could consolidate.  And it was

 3 training and development people that we segregated out

 4 and moved over the training and development to

 5 Uniprise.

 6          Then the decision was made we did not need all

 7 those people in training and development.  So it was

 8 just a number of exercises really for each position.

 9 If, for instance, I eliminated a director, and that

10 director had an admin, then we needed one less

11 administrative position.  So it was going through that

12 kind of exercise.

13      Q.  How was it decided specifically who was going

14 to be laid off?

15      A.  We did an exercise that was a -- that came

16 from human capital at United.  And there were basic

17 criteria that were listed, time and service,

18 performance on the last performance review, and then

19 criteria that we provided -- what were the necessary

20 skill sets for this position?

21          Those were all put on a spreadsheet that was

22 very -- to be unbiased.  And you ranked that.  And then

23 the spreadsheet rolled it up and said, "This is the

24 person that is the lowest on that chart," and that

25 would be the first one to go and down the line.
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 1      Q.  Did anyone from United tell you the reasons

 2 behind these layoffs and the closure of Cypress

 3 operations?

 4      A.  The -- for synergies and the integration

 5 process.

 6      Q.  Were you ever told any other reason for the

 7 Cypress layoffs other than synergies?

 8      A.  I think the synergies were to be around

 9 efficiency, yes.

10      Q.  Now, following the acquisition, was there an

11 expectation among your integration group that there

12 would be some attrition of PacifiCare employees

13 immediately after the acquisition?

14      A.  Yes.

15      Q.  During the first quarter of 2006, was

16 PacifiCare employee turnover in Cypress higher than

17 expected?

18      MR. VELKEI:  Objection, leading.

19      THE COURT:  Overruled.

20      THE WITNESS:  Not to my knowledge.

21      MR. STRUMWASSER:  Q.  What did you observe with

22 respect to the turnover rate in group services as

23 compared to prior periods?

24      A.  We did lose some people because of the

25 acquisition.  But a lot of people were hanging on in
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 1 the first quarter because they wanted to see what was

 2 coming, were they going to have a job, what was the

 3 severance package.

 4          The severance that PacifiCare had was fairly

 5 rich.  So I think people were waiting to see if they

 6 were tagged before they left.

 7      Q.  Were you ever told by anybody that PacifiCare

 8 employee turnover in Cypress was higher than expected

 9 in the first quarter of 2006?

10      A.  Not that I recall.

11      Q.  If there had been higher than expected

12 turnover in Cypress in the first quarter of '06, would

13 you expect that, given your position at the time, you

14 would have been aware of it?

15      A.  I would assume, yes.

16      Q.  You referred to people awaiting the severance

17 packages.  For instance, what would be the expected

18 severance package for a person in your position as of

19 the beginning of 2006?

20      A.  It was 52 weeks of severance.

21      Q.  So if you got laid off, you got 52 weeks of

22 pay?

23      A.  Yes.

24      Q.  And if you left voluntarily, you got nothing?

25      A.  Yes.
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 1      Q.  Were you ever told that the Cypress operations

 2 were experiencing deteriorated customer service levels

 3 following the acquisition in 2006?

 4      A.  Not in the first quarter, to my knowledge.

 5      Q.  They were not experiencing?

 6      A.  Not that I know of.

 7      Q.  For your group services team, were there

 8 metrics that you used to monitor service levels in '06?

 9      A.  Yes.

10      Q.  On the basis of those metrics, did you observe

11 service levels in group service improve, deteriorate,

12 or stay the same in the first quarter of '06?

13      A.  I would say they were marginally improving

14 because of activities we were doing through PacifiCare

15 to improve those metrics.

16      Q.  So you had pre-acquisition performance

17 improvement measures that were bearing fruit in the

18 first quarter?

19      A.  Yes.

20      Q.  If there had been deteriorating customer

21 service levels in Cypress in the first quarter of '06,

22 would you expect that you would have been aware of

23 them?

24      A.  Yes.

25      Q.  Do you know who Nancy Monk is?
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 1      A.  Yes.

 2      Q.  Ms. Monk testified that she was told by

 3 operations that the reason for the Cypress layoffs and

 4 operations closures announced in March of '06 was that

 5 PacifiCare was experiencing higher turnover in customer

 6 service and operation centers in Southern California

 7 than anticipated, and PacifiCare was having a hard time

 8 maintaining its customer service levels; is that

 9 consistent with your recollection?

10      MR. VELKEI:  Calls for speculation, lack of

11 foundation.

12      THE COURT:  Overruled.

13      THE WITNESS:  I don't recall that, no.

14      MR. STRUMWASSER:  Q.  Do you have a recollection

15 about whether or not there were -- there was higher --

16 well, is it contrary to your experience?

17      A.  It's --

18      MR. VELKEI:  Same objections.

19      THE COURT:  Overruled.

20      THE WITNESS:  It's contrary to my experience in

21 group services.

22      MR. VELKEI:  Right.  And we're talking here about

23 customer service and operations centers, which is not

24 within her area of expertise.

25      MR. STRUMWASSER:  She's on the integration team.
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 1      THE COURT:  I'm going to allow it.

 2      MR. KENT:  You've made a bunch of points about

 3 multiple teams.

 4      THE COURT:  Stop.

 5          Do we need to take a break?

 6      MR. VELKEI:  No.  It's just -- I mean --

 7      THE COURT:  All right.  It's overruled.  She

 8 answered.  It's on the record.  She appears to be able

 9 to take care of herself.

10      MR. VELKEI:  Thank you, your Honor.

11      MR. STRUMWASSER:  Q.  Ms. Watson, did you ever

12 tell Ms. Monk that the reason for the layoffs of the

13 Cypress employees and the closing of Cypress options

14 was because of higher than expected turnover that was

15 causing problems maintaining customer service levels?

16      A.  No.

17      Q.  Do you know of anybody who did?

18      A.  No.

19      Q.  In the planning for the Cypress layoffs or in

20 any other context that you're aware of, did you ever

21 hear anyone in operations say something to that effect,

22 that the reason for the layoffs was higher than

23 expected turnover and deteriorating service levels?

24      A.  No.

25      Q.  These layoffs and operation closures that were
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 1 announced on March 30, '06, were they originally

 2 intended to be announced earlier?

 3      A.  Yes.

 4      Q.  When?

 5      A.  February.

 6      Q.  Do you know why the announcement was delayed?

 7      A.  My recollection is for two reasons.  One, was

 8 it was pending review by the regulators, Department of

 9 Managed Health Care I believe.  And the second one was

10 that California Warn Act, which was 60 days we get to

11 notify people.

12      Q.  What is the California Warn Act as you

13 understand it?

14      A.  It's been a while, but for any -- for 50

15 people who are laid off within 30 consecutive days, you

16 must give them a 60-day notice.  That's the part that

17 I'm aware of.

18      Q.  So the "warn" is like you have to warn them

19 that it's coming?

20      A.  Yes.

21      Q.  Did you have any responsibility for making

22 these announcements that there would be layoffs of

23 Cypress employees and that Cypress operations would be

24 closing?

25      A.  Yes, for group services.
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 1      Q.  Do you recall how many PacifiCare employees in

 2 group services were laid off in connection with the

 3 March '06 announcement in particular?

 4      A.  My recollection is that, across membership

 5 accounting services -- so that's the three sites -- it

 6 was approximately somewhere between 100 and 110 people.

 7      Q.  And in Cypress?

 8      A.  Approximately 60.

 9      Q.  Do you know roughly how many people in

10 transactions were laid off in connection with the March

11 '06 announcement?

12      MR. VELKEI:  Lack of foundation.

13      THE COURT:  If you know.

14      THE WITNESS:  Hundreds.

15      MR. STRUMWASSER:  Q.  How about in customer

16 service?  Do you know roughly how many were laid off in

17 customer service?

18      A.  Hundreds.

19      Q.  The group services people who were laid off,

20 did they include people who were working on the

21 PacifiCare PPO business?

22      A.  Yes.

23      Q.  In your opinion, did the PacifiCare -- the

24 layoff of PacifiCare employees announced in March

25 result in the loss of PacifiCare institutional
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 1 knowledge?

 2      A.  Yes.

 3      Q.  Based on your experience, did the March 2006

 4 layoff announcement cause employees to feel more or

 5 less secure in their jobs?

 6      MR. VELKEI:  Calls for speculation and irrelevant.

 7      THE COURT:  Overruled.

 8          If you know.

 9      THE WITNESS:  Less secure.

10      MR. STRUMWASSER:  Q.  During the planning process

11 for the layoffs, did you believe that making the

12 announcements would increase employee stability in

13 Cypress?

14      A.  No.

15      Q.  As these layoffs were executed during 2006,

16 what was the atmosphere in Cypress?

17      A.  Tense.

18      MR. VELKEI:  Objection, irrelevant.

19      THE COURT:  Overruled.

20      THE WITNESS:  Tension, nervous.

21      MR. STRUMWASSER:  Q.  Was there a visible absence

22 of people?

23      A.  Yes.

24      Q.  In your experience?

25      A.  Yes.  The second floor was empty.
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 1      Q.  In your building?

 2      A.  In our building, yes.

 3      Q.  Who had been in in the second floor?

 4      A.  Customer service.

 5      Q.  In your experience, did the layoffs affect

 6 employee morale in Cypress?

 7      A.  Yes.

 8      Q.  Negatively?

 9      A.  Yes.

10      Q.  How would you describe the morale while there

11 were layoffs?

12      A.  I think people were waiting for the other shoe

13 to drop.  Nervous.

14      Q.  Did you personally have concerns about the

15 layoffs in group services that were announced in March?

16      A.  Yes.

17      Q.  What was the nature of the concerns?

18      A.  I was concerned that we would have enough

19 resources to do what we needed to do, less concerned

20 about the first wave than about the eligibility layoff.

21      Q.  So the eligibility piece was not announced in

22 the March layoffs?

23      A.  I don't believe so.  I don't believe we

24 notified the employees in March.

25      Q.  Did you have a concern about the pace of the
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 1 layoffs that were being announced in March?

 2      A.  Yes.

 3      Q.  What was the nature of your concern?

 4      A.  I was concerned about the fact that we had not

 5 done any integration.  So we did not have technology

 6 that we needed.  You know, the expectation was you

 7 would eliminate people because we would get advanced

 8 technology through United.  We would be able to tap

 9 into other areas within United to -- you know, that

10 would -- would -- what's the word I'm looking for --

11 that would help us, that would give us more resources

12 because of the big United.

13          But we hadn't done that.  So we hadn't worked

14 with the other areas to have the technology up to get

15 additional resources that we could utilize.  So losing

16 the people that we had was a concern because we didn't

17 have enough resources to do the work we needed to do.

18      Q.  Did you have any concerns regarding the

19 functional alignment and the staffing ratios that you

20 were given?

21      A.  Part of the challenge with functionally

22 aligning PacifiCare with United was that our folks were

23 more cross-trained in terms of what they did.  And so,

24 for instance, group setup or case installation, which

25 reported under membership accounting, no longer
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 1 reported to group services.  It moved over to UHC, I

 2 believe.

 3          Well, during peak times for open enrollment,

 4 my eligibility people, for instance, because we were

 5 all part of the same team, would provide additional

 6 staffing resources for case installation when their

 7 volumes were high.

 8          When the change happened and they were

 9 segregated, we were no longer allowed to provide that

10 help.  And that created a problem for case installation

11 piece.

12      Q.  Did you have any concerns specifically about

13 the staffing ratios?

14      A.  Yes.

15      Q.  What were your concerns?

16      A.  I think we were organized so very differently

17 that saying a manager has to have so many people or a

18 director had to have so many people, it didn't take

19 into consideration what that person in that position

20 did.

21          It wasn't quite as pure as blocks on an org

22 chart to me.  So it felt to me like an artificial

23 exercise.  It was a numbers exercise that we went

24 through, which did not take into consideration the

25 skill sets we needed sometimes to do some of the things
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 1 we did, in particular because we didn't have the best

 2 systems.  So we had people that did a lot of things

 3 around those systems.

 4      Q.  Can you give us an illustration of how your

 5 people worked around those things?

 6      A.  We had a lot of databases that we developed.

 7 The reason I had a technical team was because I had a

 8 lot of access experts that developed databases.  Our

 9 accounts receivable, the tool that we used to manage

10 accounts receivable was a homegrown,

11 developed-within-membership-accounting-services

12 database.

13          When you start to let go of that technical

14 team, you let go of the expertise of the people not

15 only who built it but who maintain it.

16      Q.  Did you have concerns that what you called the

17 artificiality of the staffing ratios might have service

18 implications?

19      A.  Yes.

20      Q.  Can you describe those concerns?

21      A.  Any organization, I think, you can always look

22 across and wonder, do you have the right people in the

23 right spots?  Do you need as many people as you have?

24 I think we go through that.

25          And yet, I felt that we were letting go some
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 1 people that -- from resources that we needed to just

 2 get the job done every day.  And I was concerned

 3 whether or not we had the right folks or the right

 4 expertise.

 5          We had a lot of people that had been with us

 6 for a long time who had a lot of knowledge in their

 7 heads of how things run, of how specific groups were

 8 managed.  And when you let those people go, you lose

 9 that knowledge.

10      Q.  Did you have any concerns about whether the

11 people who were driving the integration had an adequate

12 understanding of the California market?

13      A.  Yes.

14      Q.  What were those concerns?

15      A.  I think California is a different animal.

16 It's run different.  Having been in this industry and

17 been in other states, California has some different

18 quirks.  It has some requirements that are different

19 and -- but the response was generally, you know,

20 "Everybody thinks they're different."

21      Q.  So with respect to all of these concerns --

22 the speed, the different functional organization, the

23 staffing ratios, the California-specific issues, the

24 institutional knowledge -- did you express these

25 concerns to anyone?
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 1      A.  Yes.

 2      Q.  To whom?

 3      A.  To Sonia Lively, who was my counterpart who

 4 spent a lot of time with me, to AJ Labuhn.

 5      Q.  Overall, what was the nature of their

 6 response?

 7      A.  "We've done this before.  We're good at this.

 8 We know the challenges, and you'll find it works well.

 9 And we'll work through it."

10      Q.  To the best of your knowledge, was anything

11 done to address the issues that you raised?

12      A.  No.

13      Q.  On Exhibit 283 again, the announcement, at

14 Page 3658, again, the second and third bullets refer to

15 a pilot program to outsource eligibility to Accenture.

16      A.  Mm-hmm.

17      THE COURT:  Is that a "yes"?

18      THE WITNESS:  Yes.  Thank you.

19      MR. STRUMWASSER:  Q.  Could you briefly describe

20 what the outsourcing of eligibility to Accenture was?

21      A.  We had an eligibility team -- actually, we had

22 eligibility teams in California, San Antonio, and

23 Phoenix.  And they processed paper eligibility.  They

24 processed spreadsheets.  So paper applications or

25 eligibility were processed, data entry, by that team.
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 1          The pilot was to move a piece of that business

 2 as a test to Accenture in the Philippines, take our

 3 policies and procedures and some of our forms and, you

 4 know, put it through the Accenture process, and

 5 evaluate it.

 6      Q.  What do you recall about how long the pilot

 7 program was?

 8      A.  I believe it was 30 days.  But it was a long

 9 time ago, so the dates could be -- wasn't very long, 30

10 to 60 days, I would imagine.

11      Q.  In your opinion, did the pilot program

12 adequately, in the words of this bullet here -- well,

13 all right.

14          Did the pilot program adequately test

15 training, ramp capacity, and processes at Accenture?

16      A.  No.  Well, can I explain that?

17          It appeared to at the time.  But very -- based

18 upon the reports we received.  But very shortly, we

19 realized that it had not.

20      MR. STRUMWASSER:  Give witness a copy of Exhibit

21 540 in evidence.

22      Q.  Preliminarily, "eligibility" is the

23 eligibility of a new life to be covered; is that what

24 we're talking about?

25      A.  It's a new life, an existing life which has a
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 1 new application, new children, yes.

 2      Q.  Do you recognize Exhibit 540?

 3      A.  Yes.

 4      Q.  Did you participate in its drafting?

 5      A.  I likely participated --

 6      THE COURT:  I'm sorry.  I didn't hear.  Can you

 7 start again?

 8      THE WITNESS:  I likely participated in its editing

 9 or review, not in drafting.

10      MR. STRUMWASSER:  Q.  At 3758, second page, we

11 have a memo from Mr. Byrnes here to PacifiCare

12 leadership, right?

13      A.  Yes.

14      Q.  The second paragraph is discussing the pilot

15 program to outsource eligibility to Accenture, right?

16      A.  Yes.

17      Q.  And the last sentence says, "The pilot is now

18 nearing completion and has exceeded our expectations

19 for quality and efficiency.  Do you see that?

20      A.  Yes.

21      Q.  In your opinion, was the pilot program

22 sufficient to evaluate quality and efficiency of the

23 program at the time of this memo in May of '06?

24      A.  No.

25      Q.  Why do you say that?
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 1      A.  Because I think we didn't give it enough time

 2 to see the impact of -- to our customers.

 3          So from a metric perspective, perhaps what we

 4 measured and looked at looked like we were exceeding

 5 expectations.  But we didn't give ourselves the time to

 6 get impact and how our -- the -- evaluate the customer

 7 experience.  And once that started happening, we

 8 realized it really had gone fairly poorly.

 9      Q.  Who ran the pilot program?

10      A.  Sonia Lively.

11      Q.  From United?

12      A.  Yes.

13      Q.  When did your integration team start planning

14 for the outsourcing of eligibility to Accenture?

15      A.  My guess, my recollection from -- sometime in

16 in the February time frame.

17      Q.  When did your group start calculating the

18 synergies that were going to be achieved by outsourcing

19 eligibility to Accenture?

20      A.  I believe it was on the list probably in the

21 February or March timeframe, in terms of expectation.

22      Q.  Was it on a list identifying the synergies to

23 be realized from the piece that was in the pilot

24 program, or were you counting at that time synergies

25 for the complete outsourcing of the eligibility?
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 1      A.  The complete outsourcing.

 2      Q.  At the time the pilot program was announced in

 3 March of '06 and before it had begun, was there any

 4 expectation within group services about -- within your

 5 group services team whether eligibility was in fact

 6 going to be outsourced?

 7      A.  No.

 8      Q.  And when the eligibility function finally --

 9 when was the eligibility finally outsourced to the

10 Philippines?

11      A.  I think we staged it out from the May -- from

12 this date here till July 12th, when I believe the last

13 staff attached to paper eligibility was RIF'd.

14      Q.  The last staff in Cypress?

15      A.  Yes, the last staff in Cypress and Phoenix I

16 believe as well.

17      MR. VELKEI:  "Was RIF'd"?

18      THE WITNESS:  Was laid off.

19      MR. VELKEI:  I'm sorry.

20      Q.  Back to 283, Exhibit 283, Page 3665.  This is

21 a Q and A about the Accenture outsourcing, right?

22      A.  Yes.

23      Q.  The fifth Q and A down, "How does the

24 arrangement with Accenture impact other Uniprise

25 systems and processes?"  Then we have the answer.  Do
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 1 you see it there?

 2      A.  Yes.

 3      THE COURT:  I'm sorry, 65?

 4      MR. STRUMWASSER:  Yes, 3665, Internal Page 12.

 5      Q.  The fifth Q and A, "How does the

 6 arrangement..."

 7          And the answer is, "There will not be any

 8 system changes as a result of the agreement.  The only

 9 change is who enters the data into the eligibility

10 system.  The change will be transparent to all

11 downstream systems and processes."

12          First of all, what do you understand the

13 phrase "downstream systems and processes" to be?

14      A.  Well, eligibility is the foundation for claims

15 processing.  So without eligibility being accurate,

16 you're not going to pay the right benefits.  You may

17 not even exist to have a claim paid against.  So it's

18 the foundation.

19          It's also the foundation for billing.  So

20 if you're not in the system, then we're not going to

21 bill your employer for that premium.

22      Q.  What do you understand the phrase "transparent

23 to all downstream systems and processes" to be?

24      A.  There would be no change to anything they did.

25 They wouldn't even see it.
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 1      Q.  This answer here on 3665, is that consistent

 2 with your understanding of how it went?

 3      A.  No.

 4      Q.  What happened?

 5      A.  We had lots of errors and lots of problems,

 6 partly because prior to transition to eligibility, you

 7 interview staff and say, "Tell me about your special

 8 handling, anything you do that's different for this

 9 case."  And we had people who were with us for 10, 15

10 years who said there was no special handling; in fact,

11 there was.  There was case-by-case specific things they

12 did.  Different cases had longstanding exceptions that

13 we did for their eligibility.

14          That knowledge didn't transfer to the new

15 folks in the Philippines.  So they processed everything

16 according to very standard processes and procedures

17 which really didn't translate to what the reality was

18 or the client expectation was.

19          In addition, we had things in -- we did a lot

20 of hand holding.  We did a lot of outreach to our

21 customers.  So if you knew the City of L.A., for

22 instance, and that was your customer and something came

23 in, there was a problem, you reached out to that person

24 that you had a personal relationship with and you fixed

25 it.  That went away, that high-touch experience.
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 1          We knew where things were very readily within

 2 the pipeline.  If there was something urgent, we could

 3 take care of it within two, four hours.  That all,

 4 again, went away.  We didn't even know -- through the

 5 process, it was days before you knew if it had been

 6 entered.  They also sent things back by letter when

 7 there was a problem, and that took days to get to

 8 employers.

 9      Q.  So first of all, I want to ask you about

10 special handling.  You gave an example.  Let's say that

11 an application form comes in, and the date of birth,

12 the month is "13."

13          Under the way things went at PacifiCare

14 pre-acquisition, what would happen to that form if it

15 was a City of Los Angeles, for example?

16      A.  If there was no reason to believe that there

17 was an error in it, it was entered.  If there was a

18 problem when you looked at it and there was a problem,

19 they could reach out to the -- sometimes it was

20 entered.  But if you had a close relationship with that

21 person, you could give them a call on the phone and

22 say, "Is this really what you want to do?" especially

23 if it was a single application that somebody submitted,

24 a child.

25      Q.  By "you," you're talking about what kind of a
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 1 person would reach out?

 2      A.  The eligibility representative.

 3      Q.  Now, when these folks were doing that --

 4      THE COURT:  "These folks" meaning --

 5      MR. STRUMWASSER:  Meaning the eligibility

 6 representatives.

 7      MR. VELKEI:  Meaning Accenture, you mean?

 8      THE COURT:  No, not meaning Accenture.

 9      MR. VELKEI:  Okay.

10      MR. STRUMWASSER:  Q.  Would they have thought of

11 that necessarily as a special handling issue?

12      A.  Probably not, no.  It was more business as

13 usual.

14      Q.  If the folks who did the interviewing had also

15 hung around and observed how things were being

16 processed actually in operation, is that something they

17 would have detected?

18      A.  I believe they did hang around and observe,

19 you know, the -- they interviewed staff.  They sat and

20 watched processes.  They diagrammed processes.

21          I think at that point though, one of the

22 things you deal with is people who know they're going

23 away.  So whether or not they're going to volunteer and

24 say something that's sort of part of the natural

25 process to say, "Here's what I'm doing that's extra" --
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 1 I don't know why we missed as much as we missed, but we

 2 missed quite a bit of it.

 3      Q.  So let's say a form comes in and there is a --

 4 you know, the date of birth is obviously wrong.  In the

 5 pre-acquisition system, you said that you would reach

 6 out to the -- your counterpart in the employer group

 7 and get the information?

 8      A.  More likely, forms are often handwritten,

 9 especially in the PacifiCare world.  Every

10 municipality, every company has their own form.  And we

11 did not standardize that.  You sent it in on whatever

12 your company form was.  We accepted that.

13          The boxes were aligned differently.  The data

14 could be differently.  So if it was handwritten and I

15 can't read it, and you're somebody I have a good

16 relationship with, and I know it causes a problem if I

17 don't get this in, I'm going to call you and say, "Did

18 you really mean that this child's date of birth is

19 1931?  Because that's what it says on the form," or you

20 know, that kind of thing.

21      Q.  And once the function transferred to

22 Accenture, what would -- what happened to that kind of

23 a form with that kind of an issue on it?

24      A.  It was -- depending on the issue, it could be

25 considered a development, a form for development.  It
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 1 went to our San Antonio office, and they could fix it.

 2 But often, I think towards the end of this process,

 3 they did more reach out to our customers because it was

 4 such a problem.

 5          But in the beginning part of the process, they

 6 sent the form back to the employer and said, "Here's

 7 the problem," and it did not necessarily get entered

 8 into the system.

 9      Q.  By what medium did they send the form back?

10      A.  Mail.

11      Q.  How long would it typically take for the

12 employer to get it?

13      A.  What we heard was about 15 days.

14      Q.  If, in that 15 days, the applicant, the

15 patient needed medical care, what would happen?

16      A.  They sometimes wouldn't get it.  We would get

17 a call either through our sales department or somebody

18 would call and say, "I have a person at the pharmacy.

19 They can't get their drugs."  And then we would

20 research and it -- the PacifiCare way was, "Fax me the

21 form.  We'll take care of it today."

22          We certainly still continued to do some of

23 that in Cypress, but that was not the standard process.

24      Q.  Was there such a thing as an urgent action?

25      A.  Urgent?  Yes.  And in PacifiCare, urgent was
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 1 two hours, four hours, eight hours.

 2          Once we transitioned to Accenture, that urgent

 3 request took 72 hours.

 4      Q.  Two hours, four hours and so on turnaround

 5 time to get back?

 6      A.  Yes, yes.

 7      Q.  Back on Page 3665, the next bullet, "How will

 8 this eligibility change impact existing employer group

 9 interactions?"

10          Then we have the answer, "There will be no

11 change..." and it continues.  Do you see that?

12      A.  Yes.

13      Q.  Is that consistent with your understanding of

14 what actually did happen?

15      A.  No.  What did -- what context they did

16 maintain was on the accounts receivable side.  So if I

17 did your billing, you would still call me.  I could be

18 your contact, but I no longer did your eligibility, and

19 I no longer had an eligibility team.

20          So if there was a person in eligibility that

21 you were used to talking to or if I, as your accounts

22 receivable rep, had that person in eligibility to talk

23 to, I no longer had that.  It was someone in Accenture,

24 and we would send the request to them to inquire.

25      Q.  Were any positions eliminated involving this
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 1 eligibility function?

 2      A.  Yes.

 3      Q.  30 to 60 days, roughly, after the complete

 4 transition to Accenture, were there problems that

 5 arose?

 6      A.  Yes.

 7      Q.  I notice you rolled your eyes.  What happened?

 8      A.  Sorry.  It was -- it was one of the -- in my

 9 30-year career, it was one of the most difficult

10 service breakdowns I've ever experienced.  It -- we

11 changed so radically from what the expectations had

12 been to what the new world was, we did not have a

13 handle on the special handling.  So that created a

14 problem.

15          We did not have staff who could -- we did not

16 have the resources to immediately impact some of the

17 changes.  We took accounts receivable people and had

18 them entering information.  You know, we -- lots and

19 lots of complaints.

20          Prior to this happening, escalated complaints

21 to my desk as the VP were very few, less than five or

22 six at maximum.  Afterwards, it was hundreds that came.

23 And we tracked them and trended them at my level for

24 these escalated complaints.

25      Q.  So you were seeing hundreds of --
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 1      A.  Yes.

 2      Q.  -- eligibility issues that were being

 3 escalated to you?

 4      A.  Yes.

 5      Q.  And prior to the merger, you had a handful?

 6      A.  A handful.

 7      Q.  Did outsourcing have any effect on the

 8 turnaround time for customer issues?

 9      A.  Yes.  As I say, we were high touch and did a

10 lot of special handling.  So if you had a group that

11 had a problem, I -- with applications getting in and ID

12 cards, we would FedEx them to us.  We would do a 100

13 percent audit of them to make sure they're accurate,

14 and we would FedEx them to the employer group to make

15 sure that all the ID cards went there.

16          That all changed in the process.  The

17 turnaround time of when they got errors back was

18 longer.  So they might be expecting that that

19 application went in the system and not know that it was

20 in that development pipeline.  So that took longer as

21 well.

22          So they would get an application that -- with

23 a letter that said what was wrong with it in the mail.

24 Sometimes they even went to the wrong employer group.

25 That was an issue we had a few times.  There was just a
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 1 lot -- as we tried to fine tune this process, there

 2 were just a lot of errors that would happen.

 3      Q.  You referred to membership cards.  Did you

 4 have a lot of issues regarding membership cards?

 5      A.  Yes.

 6      Q.  What kinds?

 7      A.  Incorrect ID cards.  ID cards that didn't get

 8 to people.  ID cards that go to wrong -- that had wrong

 9 information on them.

10          And some of that was from eligibility, and

11 some of it was from the group setup side as well, which

12 no longer reported up through membership accounting

13 services.

14      Q.  What is group setup?

15      A.  A new group comes in or a group renews, and

16 the plan particulars are loaded into a system saying

17 what your benefits are, aligning members with each plan

18 type.  So if you have a group that has the HMO and the

19 PPO, you picked the HMO, you're assigned to the HMO.

20 This dependant has the PPO, you're assigned to the PPO,

21 et cetera.

22          So they set up the group so that ID cards go

23 out correctly and that we can then turn around and bill

24 correctly for premium.

25      Q.  And prior to 2006, group setup reported up
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 1 through you just as eligibility did?

 2      A.  Yes.

 3      Q.  After the acquisition, they were separated?

 4      A.  Yes.

 5      Q.  Where did they go?

 6      A.  UHC.  Well, they actually stayed on the same

 7 floor surrounded by the people they worked with before,

 8 but they reported to Joan Gionfriddo.

 9      Q.  You referred to the fact that the group setup

10 people sat in your floor sort of surrounded by the

11 people you retained?

12      A.  Yes.

13      Q.  And I believe you also talked about helping --

14 your eligibility people helping group setup people

15 during the open enrollment period?

16      A.  Yes.

17      Q.  Did you try to do that after the transition?

18      A.  Yes, at the point where I believe that

19 happened was when they were staging the outsourcing of

20 the eligibility.  So we had some capacity to help, and

21 they were very much behind.  And I think it was small

22 group in particular, which their open enrollment is

23 that July time frame, more so than large group.  So we

24 had people that were working -- helping them to enter

25 eligibility.
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 1          And I was told I was not allowed to do that,

 2 that -- and I think the quote was, "If you were

 3 drowning, you wouldn't throw your life preserver to

 4 someone else."

 5      Q.  Who told you that?

 6      A.  AJ Labuhn.

 7      MR. STRUMWASSER:  Our next in order, your Honor.

 8      THE COURT:  All right.  1039.

 9          (Department's Exhibit 1039, PAC0165140

10           marked for identification)

11      THE COURT:  It's an e-mail with a top date July

12 12th, 2006.

13      MR. STRUMWASSER:  Q.  Ms. Watson, do you recall

14 seeing this e-mail in 2006?

15      A.  I don't recall the specific e-mail.  I do

16 recall the issues.

17      Q.  Does this e-mail reflect some of the problems

18 you started experiencing after the outsourcing to

19 Accenture?

20      A.  Yes.

21      Q.  Page 5142 is the attachment.  What is this?

22      A.  This is a spreadsheet of issues that it

23 appears was compiled by the sales team.

24      Q.  I'm sorry.  By the?

25      A.  It's a spreadsheet of issues.  It looks like
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 1 it was compiled by the sales team, PacifiCare sales.

 2      Q.  Were these problems that you were responsible

 3 for correcting?

 4      A.  Yes.

 5      Q.  I see you already mastered the use of the

 6 magnifying glass.

 7      A.  Yes.

 8      Q.  Do you recall approximately how many problems

 9 were escalated to your level in the months following --

10      A.  Hundreds.

11      MR. VELKEI:  I'm sorry.  What was the period of

12 time, before you answered?

13      MR. STRUMWASSER:  Q.  Following the outsourcing.

14      MR. VELKEI:  So from --

15      THE COURT:  All right.  You already answered it.

16 Move on.

17      MR. STRUMWASSER:  Q.  Were these the kinds of

18 issues that you previously testified were being

19 escalated to you?

20      A.  Yes.

21      MR. STRUMWASSER:  Next in order.

22      THE COURT:  1040, e-mail with a top date of

23 January 26th, 2007.

24          (Department's Exhibit 1040, PAC0113231

25          marked for identification)
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 1      MR. STRUMWASSER:  Q.  Okay.  Do you recall

 2 receiving this e-mail around this time?

 3      A.  Once again, I don't recall the specific

 4 e-mail, but I do recall the issues.

 5      Q.  The e-mail has -- reports complaints from

 6 St. Joseph's provider group, right?

 7      A.  Yes.

 8      Q.  That's somebody you're familiar with?

 9      A.  Yes.

10      Q.  At the bottom of 3232, we have an e-mail from

11 Ms. Kawashima listing some items.  In No. 2, it says,

12 "Across the board, employees seem to be getting

13 inconsistent responses from customer service (800

14 number) - St. Jude, St. Joseph of Orange & Mission

15 agreed with this & are all experiencing the same thing.

16 There are very concerned that this is linked to the

17 merger between PacifiCare/UHC.  They are experiencing a

18 very noticeable difference in the knowledge of the

19 customer service members of the SJHS plans.

20          Around this time, were you hearing this type

21 of complaint from other people?

22      A.  Yes.

23      Q.  Were you hearing these complaints about the

24 HMO business, the PPO business or both?

25      A.  The whole business across the board.
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 1      Q.  On the last page, 3233, the Item No. 4, what's

 2 being described here, the St. Joseph of Orange issue?

 3      MR. VELKEI:  Lack of foundation.

 4      THE COURT:  Overruled.

 5      MR. VELKEI:  I'll just note, your Honor, she's not

 6 even on the e-mail.

 7      Mr. GEE:  That's not right.

 8      THE COURT:  She is.

 9      THE WITNESS:  She's discussing an issue with

10 inaccurate information that appears to be that her

11 address was input incorrectly for her ID card at the

12 point of eligibility so that her family received their

13 ID cards at their home address and hers went to a

14 15-digit PO box.

15      MR. STRUMWASSER:  Q.  Was this another common

16 complaint that you were hearing around this time, that

17 members of the same family were getting inconsistent

18 membership cards?

19      A.  Specifically what the members of the family

20 were getting, I don't recall.  I just know that there

21 were a lot of accuracy issues with ID cards.

22      Q.  With ID cards?

23      A.  Yes.

24      MR. STRUMWASSER:  1041, your Honor.

25      THE COURT:  Can we take a break after this?
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 1      MR. STRUMWASSER:  Sure.

 2      THE COURT:  1041 is an e-mail with a top date of

 3 January 29th, 2007.

 4          (Department's Exhibit 1041, PAC0113269

 5           marked for identification)

 6      MR. STRUMWASSER:  Q.  Again, Ms. Watson, do you

 7 recall either this e-mail or the issues?

 8      A.  I recall the issues.

 9      Q.  This is another e-mail exchange about service

10 problems?

11      A.  Yes.

12      Q.  The first page of the e-mail on the bottom

13 half of the page from Mr. Drago, is that the correct

14 pronunciation?

15      A.  Yes.

16      Q.  What is the first paragraph of Mr. Drago's --

17 can you summarize the issue that he's --

18      A.  I'm sorry.  What are you pointing to?

19      Q.  I'm sorry?

20      A.  Which are you pointing me to?

21      Q.  First page, the paragraph -- the first

22 paragraph of his e-mail, beginning with, "Regarding

23 customer service issues: ASF."

24      A.  Okay.

25      Q.  Can you summarize that, what's going on in
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 1 this paragraph?

 2      MR. VELKEI:  Lack of foundation.  She's not in

 3 customer service.

 4      THE COURT:  Overruled.

 5      MR. VELKEI:  These are customer service issues.  I

 6 mean, the document says what the document says.

 7      THE COURT:  Overruled.

 8      MR. STRUMWASSER:  May I inquire who is doing the

 9 objecting?

10      MR. VELKEI:  The same person who has been doing it

11 the entire morning.

12      THE COURT:  Yes.

13      MR. STRUMWASSER:  I thought I heard from Mr. Kent.

14      MR. KENT:  Do you want to hear from me?

15      THE COURT:  Mr.  Kent's been quiet.

16      MR. KENT:  I'd be happy to help.

17      THE WITNESS:  So when I read it, what I understand

18 them to saying is that members are experiencing poor

19 customer service, that people are rude, that when they

20 ask for a supervisor, they're told they can't do that,

21 and that the PPO -- HMO and PPO moved to San Antonio

22 service centers, however responsibility for Administaff

23 have been moved to Huntsville, Alabama.  And that Marty

24 Sing would be moved back to San Antonio where they can

25 monitor it more closely.
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 1      MR. STRUMWASSER:  Q.  Had you been hearing around

 2 this time complaints about customer service?

 3      A.  Yes.  As the only existing PacifiCare

 4 operations executive left in Cypress, I got questions

 5 and calls for everything that had to do with any form

 6 of operations.  My answer was normally, "I didn't

 7 handle that, and these are the people that you need to

 8 reach out to."

 9          But I was cc'd on a lot of things just because

10 I was the only existing operations executive left.

11      Q.  The third paragraph, "Regarding claims

12 processing," do you recall hearing complaints about

13 PacifiCare's claims processing during this period?

14      A.  Yes.

15      Q.  On 3270, about halfway down, there's a

16 paragraph that starts, "The client has indicated they

17 will be bidding."  Do you see that?

18      A.  Yes.

19      Q.  What does it mean to say that the client will

20 be bidding?

21      A.  Means they will be looking for another

22 carrier.

23      Q.  Ameristaff --

24      A.  Administaff.

25      Q.  Administaff, who are they?
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 1      A.  I believe they're a temporary agency.

 2      Q.  Had they been a client of PacifiCare for a

 3 long time?

 4      A.  I don't think so.  I think they were new.

 5      Q.  And in that paragraph, it says, "Our HMO plan

 6 is fine in California and can stand up to Blue Shield.

 7 The PPO cannot because the administration of this plan

 8 is deteriorating."  Do you see that?

 9      A.  Yes.

10      Q.  Were you observing a general deterioration of

11 administration of the PPO plan?

12      MR. VELKEI:  Calls for speculation; lack of

13 foundation.

14      THE COURT:  He asked for her observation.  I'll

15 allow it.

16      THE WITNESS:  My observation was that service was

17 deteriorating across the board.  There seemed to be --

18 in group service, it was across the board.  It seemed

19 to be on the other side of the house, meaning claims

20 and customer service, that there was some more

21 complaints about the PPO.

22      MR. STRUMWASSER:  Q.  Back on the first page, the

23 second paragraph, pertaining to COCCs.  Were you aware

24 of problems with the PacifiCare COCC process in which

25 members were sending in COCCs multiple times but
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 1 PacifiCare would have no record of receiving them?

 2      A.  Yes.

 3      Q.  As to COCCs submitted by fax, do you know any

 4 reason post-acquisition that PacifiCare wasn't able to

 5 locate those COCCs that members had sent in multiple

 6 times?

 7      MR. VELKEI:  Lack of foundation, calls for

 8 speculation.

 9      THE COURT:  Overruled.

10      THE WITNESS:  I could not address the specifics

11 with the COCC.  I know we had some issues with fax

12 numbers that were not completely -- not captured in the

13 documentation, and things went to faxes where nobody

14 was picking the information up.

15          But I can't say that that was specifically the

16 issue with COCCs.

17      MR. STRUMWASSER:  Q.  So under -- pre-acquisition,

18 did PacifiCare have a lot of faxes?

19      A.  Yes.

20      Q.  And were there people attached to those faxes?

21      A.  There were people responsible for managing the

22 work that came through them, yes.

23      Q.  As people left or were eliminated, to the best

24 of your knowledge, were there fax machines that were

25 left unattended?
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 1      MR. VELKEI:  Are we talking about group services

 2 or in the entire company?

 3      MR. STRUMWASSER:  The entire company.

 4      MR. VELKEI:  Calls for speculation, lack of

 5 foundation, leading.

 6      THE COURT:  Overruled.

 7      THE WITNESS:  It was an issue.  I'm not sure of

 8 how much it was in other areas.

 9      MR. STRUMWASSER:  Q.  In group services?

10      A.  In group services, yes, there were some that

11 were not accurately catalogued or accounted for.

12      Q.  To your knowledge, did United attempt to do an

13 inventory of all the fax machines when it took over?

14      A.  Yes.

15      Q.  Was it successful?

16      A.  It appears, after the fact, that it was not.

17      MR. VELKEI:  Move to strike, calls for

18 speculation.

19      THE COURT:  Overruled.

20      MR. STRUMWASSER:  This is a good time, your Honor.

21      THE COURT:  All right.  Let's take a break.

22          (Recess taken)

23      THE COURT:  All right.  Go back on the record.

24          Go ahead.

25      MR. STRUMWASSER:  Thank you, your Honor.
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 1      Q.  Ms. Watson, with respect to all the problems

 2 that you described earlier this morning, do you have an

 3 opinion on why the service problems occurred?

 4      MR. VELKEI:  Objection, irrelevant.

 5      THE COURT:  Overruled.

 6      THE WITNESS:  My opinion is that it was the

 7 integration went too fast and that we let go of a lot

 8 of people who had that institutional knowledge that you

 9 need to run the business every day.

10      MR. STRUMWASSER:  Q.  Do you believe the synergies

11 had anything to do with the problems?

12      A.  I think they were the impetus for the layoffs.

13      MR. VELKEI:  Could you have the witness answer the

14 question?

15          Would you read the question back, please?

16          (Record read)

17      THE WITNESS:  Her answer stands.

18          Next question.

19      MR. STRUMWASSER:  Q.  Did you -- with respect to

20 all these problems, were the service problems fixed

21 quickly?

22      MR. VELKEI:  Objection, vague as to "service

23 problems."

24      THE COURT:  Overruled.

25      MR. VELKEI:  Vague as to time.
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 1      THE COURT:  Go ahead.  You can answer.

 2      THE WITNESS:  No, I don't think they were fixed

 3 quickly.  I think they were fixed as quickly as we

 4 could with the resources that we had.

 5      MR. STRUMWASSER:  Q.  For how long did these

 6 various problems persist?

 7      A.  In group services, for months.

 8      Q.  How about in claims?

 9      MR. VELKEI:  Lack of foundation, calls for

10 speculation.

11      THE COURT:  Overruled.

12      THE WITNESS:  From my knowledge, based upon

13 conference calls that we had with the entire

14 integration team, et cetera, the group services issues

15 showed themselves early on, and it took a while before

16 the claims issues surfaced.

17          So I don't know how long it took to fix the

18 claims service.  I know they were in the process when I

19 left.

20      MR. STRUMWASSER:  Q.  So the problems were still

21 occurring when you left?

22      A.  Yes.

23      Q.  In your opinion, were the problems that were

24 encountered in the Accenture outsourcing avoidable?

25      A.  Yes, to some extent.
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 1      Q.  What should have been done to avoid the

 2 problems?

 3      A.  I would not have outsourced or eliminated the

 4 entire eligibility team when we did.  I think it was --

 5 even though it was staged, it was staged in a short

 6 period of time, more like a big bang approach as

 7 opposed to a longer pilot to sort of kick the tires and

 8 see what worked and what didn't.

 9      Q.  Do you have any -- before the outsourcing

10 occurred, did you express those concerns to anybody at

11 United or Uniprise?

12      A.  Yes.

13      Q.  To whom?

14      A.  AJ Labuhn.

15      Q.  And their response?

16      A.  That, "This is a process we've done before.

17 We'd done it successfully before," that there would be

18 some bumps in the road, but "we'd work through them,"

19 and in the end it would be a better process, more

20 efficient.

21      Q.  Did you ever hear the phrase "We do

22 integration"?

23      A.  Yes.

24      Q.  Did you ever tell anyone at United or Uniprise

25 that you felt they needed to have rapid response teams
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 1 in group services?

 2      A.  We did talk about rapid response teams and

 3 setting them up.  From a timing perspective, I can't

 4 recall when that was.

 5      Q.  What are rapid response teams?

 6      A.  That when there is an issue or significant

 7 service issue, that's the team that takes

 8 responsibility for the issue.  They research it and

 9 they very rapidly turn it around and fix it.

10      Q.  How would rapid response teams have avoided

11 some of the problems you experienced in 2006 in group

12 services?

13      A.  Well, had we kept some of the eligibility

14 people with that expertise, they could have addressed

15 some of the issues -- service issues that arose and

16 turned them around.

17          I also think they could have identified

18 quicker some of the core issues that caused the

19 problems in the first place.

20      Q.  Would more testing or longer testing have

21 avoided some of these problems?

22      A.  It should have, yes.

23      Q.  Why?

24      A.  Because sometimes you need time to see what

25 happens with the data.  Initial -- sometimes the things
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 1 you test for are not always sufficient.  So, for

 2 instance, if you're doing eligibility and you're

 3 looking at accuracy and you say, "I have 92 percent,"

 4 but the rules that you're testing for are incorrect or,

 5 in our case, some of that special handling is not

 6 considered, you get a false positive.

 7          You get a number that says, "I'm at

 8 90-some-odd percent," when in reality to the customer

 9 you are not.  It's still a customer issue.  So if you

10 wait some time until there's fallout for instance, then

11 the customer can experience it; you evaluate the

12 customer experience of it, then you have a better

13 handle on whether or not there are issues.

14      Q.  Would more time have allowed you to identify

15 downstream problems that weren't identified during the

16 pilot?

17      A.  I think so.

18      Q.  You were aware, were you not, that United was

19 closely tracking the amount of synergies that were

20 being generated by the integration projects?

21      A.  Yes.

22      MR. STRUMWASSER:  I'm showing the witness copies

23 of 532 and 535.

24      Q.  Ms. Watson, do you recognize Exhibits 532 and

25 535?
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 1      A.  Yes.

 2      Q.  Are these documents that you received in the

 3 normal distribution at the time they were generated?

 4      A.  Yes.

 5      Q.  Did you have any responsibility for submitting

 6 any of the information in this scorecard report?

 7      A.  Yes.

 8      Q.  How -- how so?

 9      A.  For group services, when we laid off a person,

10 that was information that was provided or the plan for

11 when we were to lay off people was provided, those were

12 used to calculate the synergies.

13      Q.  Ms. Watson, were you aware in 2006 that

14 PacifiCare's internal mailroom functions were

15 transitioned to another vendor?

16      A.  Yes.

17      Q.  What happened?

18      MR. VELKEI:  Objection, calls for speculation,

19 lack of foundation.

20      THE COURT:  Overruled.

21      MR. VELKEI:  Outside of the witness's area of

22 expertise.

23      THE COURT:  Overruled.

24      THE WITNESS:  The previous vendor -- you're

25 talking about the mail, the daily mail that was
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 1 delivered to Cypress?

 2      MR. STRUMWASSER:  Q.  Yes.

 3      A.  It used to come to people's offices, desks,

 4 there were mail drop-off sites.  That suddenly stopped,

 5 which was how we became aware that there was a

 6 transition.  Nobody notified us of that transition.  It

 7 just stopped.

 8          Because in the PacifiCare world

 9 technologically we were somewhat behind, we still

10 received premium checks in the mail.  So my team

11 identified that particular checks that they were used

12 to receiving from certain employer groups were not

13 received in the time they expected.

14          When they raised the issue of the mail not

15 being delivered and reached out to the people they had

16 worked with in the mailroom, they were told that the

17 people had been laid off and that it was transitioning

18 to somebody new and that they no longer had the

19 capacity to deliver the mail and, if we wanted it, we

20 needed to go pick it up.

21      Q.  What did you do?

22      A.  I had a manager that went in her pickup truck

23 and loaded the back of her pickup truck with the mail

24 for the entire building.  And then we spent three

25 people full time for three days sorting through the
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 1 mail, and we identified $5 million in premium checks

 2 and the mail for the rest of the building.

 3      Q.  You've used the term "high touch."  Would you

 4 give us your definition of "high touch."

 5      A.  "High touch" is that I touch the customer.  I

 6 reach out to the customer.  I have a relationship with

 7 that customer.  It is not as technologically advanced

 8 perhaps, and so a lot of what we do we do with that

 9 personal relationship or, in the case of accounts

10 receivable, it was a lot of contact with the customer

11 on the phone.

12      Q.  How did that change when United took over?

13      A.  In some areas, it didn't change as much.  But

14 certainly with the eligibility it was a tremendous

15 change because we no longer had that direct customer

16 contact.  And the customer did not know who to call to

17 get an issue solved, whereas, in the past, they knew

18 how to get through the organization, navigate through

19 PacifiCare, talk to the right person to solve an issue.

20          That went away not only for the customer but

21 for our internal customers.  Sales also suffered in

22 terms of who do they go to to solve a problem on behalf

23 of a customer.

24      Q.  Have you ever heard the term "80 percent

25 solution"?
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 1      A.  Yes.

 2      Q.  What do you understand it to mean?

 3      A.  My understanding was that, in United, it was,

 4 you know, solve the problem to 80 percent, implement,

 5 and then revise the remaining 20 percent, revise or

 6 work through the remaining 20 percent.

 7      Q.  When did you first hear the term?

 8      A.  Sometime during the integration process.

 9      Q.  From whom?

10      A.  Chris Byrnes.

11      Q.  Had you ever used this term or a term similar

12 to it at PacifiCare before?

13      A.  No.

14      MR. STRUMWASSER:  Let me show the witness a copy

15 of 5265, your Honor.

16      THE COURT:  She's ready.

17      MR. STRUMWASSER:  I'm sorry.

18      Q.  Turn, please, to Page 1950.  Were you aware

19 that there was a survey of small group brokers in 2007?

20      A.  Yes.

21      Q.  I'd like you to walk with me through the items

22 that are identified here under the bullet "The Worst."

23 It's reported that the survey found that 58 percent

24 said that PacifiCare had the least timely and accurate

25 claims payment.  Is that consistent with what you were
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 1 hearing in 2007?

 2      MR. VELKEI:  Objection, calls for speculation,

 3 lack of foundation, leading.

 4      THE COURT:  Overruled, but I think it says 58

 5 percent.

 6      MR. STRUMWASSER:  Thank you, your Honor.

 7      Q.  With that proviso.

 8      A.  The results and the percentages, I am not

 9 familiar with.  I was familiar that this survey was

10 going on.  I had left before the results were

11 published.  So in terms of specifics, I can't address

12 that.

13          Did I have meetings with brokers where they

14 complained about some of this, yes?

15      Q.  About timely and accurate claim payment?

16      A.  Yes.

17      Q.  About difficulty to navigate the new systems?

18      MR. VELKEI:  You mean, did she have conversations

19 with brokers about that subject?

20      MR. STRUMWASSER:  Right.

21      MR. VELKEI:  Calls for hearsay.

22      THE COURT:  Overruled.

23      THE WITNESS:  Yes.  A broker commented to me that

24 PacifiCare was not perfect and they were low tech, but

25 he knew how to get through the system to get something
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 1 taken care of, and that had gone away.

 2      MR. STRUMWASSER:  Q.  But the low tech hadn't gone

 3 away?

 4      A.  No, the low tech hadn't gone away yet.

 5      Q.  Did you have conversations with brokers in

 6 which they talked about PacifiCare having inaccurate

 7 and untimely enrollment processes?

 8      A.  Yes.

 9      Q.  Did you have conversations with brokers in

10 which they expressed the view that billing was

11 unsatisfactorily timely and accurate?

12      A.  Yes.

13      Q.  Did you have conversations with brokers in

14 which they expressed the view that PacifiCare's member

15 services department was ineffective and incourteous?

16      A.  I did not have conversations with brokers

17 about that.

18      Q.  Did you have conversations with brokers about

19 inadequacy of the small group case installation

20 process?

21      A.  Yes.

22      Q.  Did you have conversations with brokers about

23 small -- the effectiveness of the small group broker

24 hotline?

25      A.  I don't remember that one.  I don't recall
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 1 that one.

 2      Q.  With respect to those that you don't remember

 3 hearing from, the small group brokers, did you hear

 4 those things from others?

 5      MR. VELKEI:  Objection, vague, irrelevant.

 6      THE COURT:  Overruled.  I expect the answer is no.

 7      THE WITNESS:  The answer is just that that was the

 8 general buzz, that our service had deteriorated across

 9 the board.

10      MR. STRUMWASSER:  Q.  Was that your belief?

11      A.  Yes.

12      Q.  In your opinion, what were the root cause or

13 causes of these results?

14      MR. VELKEI:  Calls for speculation, lack of

15 foundation.

16      THE COURT:  Overruled.

17      THE WITNESS:  My opinion was the integration and

18 the things that -- it was the -- the planning was not

19 sufficient, I believe.

20          I also feel that there was -- we thought or

21 the thought was that we would move towards United's

22 technology platforms quicker than we were able to do.

23 And so without the advanced technology, then you need

24 to lean on the manual workarounds and the manual

25 processes that PacifiCare had in place.  Once you
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 1 eliminate some of the people that are responsible for

 2 those manual processes, you do not have those resources

 3 or that knowledge to do those things.

 4      MR. STRUMWASSER:  Q.  In your opinion, in 2006 and

 5 2007, was PacifiCare customer service above, below, or

 6 the same as industry standards?

 7      MR. VELKEI:  Objection, calls for speculation,

 8 lack of foundation.

 9      THE COURT:  Overruled.

10      THE WITNESS:  Can you ask me the question again,

11 please?

12      MR. STRUMWASSER:  Q.  Sure.  In your opinion, was

13 PacifiCare's customer service in 2006 and 2007 above,

14 below or the same as industry standards?

15      A.  My opinion is it was below.

16      Q.  Before the acquisition, did you have any

17 responsibility for setting budgets for PacifiCare?

18      A.  Yes.

19      Q.  For your group?

20      A.  Yes.

21      Q.  Right before the acquisition, let's say 2005,

22 do you remember what your budget was for the group?

23      A.  Somewhere in the 39-, $40 million range.

24      Q.  At that time, did you believe the budget for

25 your group was lean, fat, or just about right?
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 1      A.  I developed it.  I'd say just about right.

 2      Q.  Post-acquisition, did your budget increase,

 3 decrease, or stay the same?

 4      A.  Decrease.

 5      Q.  Now, some of that corresponded to functions

 6 that left, transferred out, right?

 7      A.  Yes.  It's a very difficult comparison.  The

 8 breadth of the functionality that I had before and what

 9 changed afterwards, the gaining of different offices,

10 staff -- it just was a very night-and-day comparison.

11      Q.  So controlling for the things that were taken

12 away functionally, did you have a feeling that your

13 post-acquisition budget was sufficient for the

14 functions that you continued to retain?

15      MR. VELKEI:  Calls for speculation, lack of

16 foundation.

17      THE COURT:  Overruled.

18      THE WITNESS:  As it relates to staffing, I

19 struggled and did not feel that the staff was

20 sufficient to maintain the levels that we had

21 maintained.

22      MR. STRUMWASSER:  Q.  Did anyone at United --

23      THE COURT:  Wait, wait, wait.  She had something

24 else to say.

25      THE WITNESS:  I'm sorry.  Because the majority of
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 1 the budget was for staff salaries, I would have to say

 2 no, that the budget then was not sufficient.

 3      MR. STRUMWASSER:  Q.  Did anyone at United ever

 4 express the opinion to you that PacifiCare operations

 5 were overstaffed?

 6      A.  Yes.

 7      Q.  In your opinion, was PacifiCare overstaffed?

 8      MR. VELKEI:  Vague as to time.

 9      THE COURT:  I don't know about that, but it seemed

10 a little broad.  You mean her area?

11      MR. STRUMWASSER:  Yeah, with respect to --

12      Q.  Well, when people at United expressed the view

13 that PacifiCare operations were overstaffed, did they

14 talk about customer service or more broadly?

15      A.  In reference to me, I mean, I think there was

16 a broad discussion.  But most of what I'm familiar with

17 is membership accounting services.

18          We had much more staff to do the same

19 functions than United did.  My belief was we were not

20 as efficient at PacifiCare as we could be.  But because

21 we lacked some of the technology and efficiency that

22 went with it, we needed the staff to work around the

23 technology that we did not have.

24      Q.  Was PacifiCare addressing the technology

25 shortcomings before 2006?
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 1      A.  To some extent and in some areas, yes.

 2      Q.  In your area?

 3      A.  Not as much, no.

 4      Q.  You're familiar with the term "war room"?

 5      A.  Yes.

 6      Q.  What do you understand a war room to be?

 7      A.  The only war room I participated with was the

 8 war room at United.  And it was to address service

 9 issues and escalated service issues.

10      Q.  Did PacifiCare have anything like war rooms

11 pre-acquisition?

12      A.  Not that I recall.

13      Q.  How did PacifiCare handle problems as they

14 arose?

15      A.  They were handled through the department and

16 normally up through the chain of command.

17      Q.  When did the war rooms with which you

18 participated begin?

19      A.  Sometime in 2007, I believe.  I'm not really

20 sure of the date.

21      Q.  Early 2007?

22      A.  I'm -- once again, I believe so, but I

23 couldn't give you the exact date.

24      Q.  How often were they held?

25      A.  Initially, more frequently.  Shortly, it went
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 1 into weekly.  And I left in July, so I don't know -- I

 2 believe it was still going on at that point.  And it

 3 was probably less frequently at that point.

 4      Q.  At the initial time was it daily or --

 5      A.  I think the very first week or so when it set

 6 up, it was either daily or three or four times a week.

 7 It was very frequent at first.

 8      Q.  Did the war room calls that you participated

 9 in focus on any particular types of problems?

10      A.  Well, in the beginning, membership accounting

11 services or group services was definitely the winner

12 due to eligibility.  So much of it was related to group

13 services and our eligibility issues and some of the

14 billing issues that came out of that.

15          As time went on and those problems got fixed

16 and we addressed a lot of the eligibility issues and

17 changed some processes and added some staff, it changed

18 more to claims seemed to be the biggest issue that was

19 coming out of that.

20      Q.  In your recollection, were there a significant

21 number of claims problems coming into the war room?

22      A.  Towards the end, yes.

23      Q.  Were these escalated problems, problems that

24 someone else couldn't resolve, so they had to be

25 escalated to the war room?
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 1      A.  There were escalated issues, and there were

 2 systemic issues, so something that indicated there was

 3 a root cause problem.

 4      Q.  Aside from you, who else participated in these

 5 war room calls?

 6      A.  Myself, Chris Byrnes -- Sonia -- and this was

 7 not all the time.  So different people sort of came and

 8 went as their schedules -- in the beginning, everybody,

 9 and then it sort of was back and forth.

10          Ellen Vonderhaar -- I don't know who -- Marty

11 Sing I know was on the calls.  We had a project manager

12 out of Colorado, I cannot remember her name.  David

13 Hansen was often on calls, Tammy Tucker and her staff,

14 the salespeople, various different representatives of

15 United's organization.

16      Q.  Do you know why the calls were initially

17 called for?

18      A.  Because our -- the PacifiCare legacy sales

19 team was up in arms about service issues that they felt

20 were due to the integration.  And the effort was to put

21 it down on paper and address it in a rational -- as

22 opposed to an emotional perspective, address it in a

23 rational perspective.  "Here's the issue.  Let's

24 address the root cause.  Here's what we are going to do

25 to fix it," and then get it resolved.
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 1      Q.  Was there anybody in particular who was

 2 bringing these sales problems, was the spokesman for

 3 the sales problems that were coming?

 4      A.  Tammy Tucker was very much a part of it, as

 5 was David Hansen.

 6      Q.  What was the nature of Mr. Hansen's

 7 participation?

 8      A.  The sales group and the PacifiCare legacy

 9 salespeople reported up through him.  So he -- I

10 believe -- I believe what he did was he escalated it to

11 senior leadership at UnitedHealthcare, and that's where

12 the whole concept of the war room came to put these

13 things on the table and address them.

14      Q.  Was it ever said that the war room was for

15 fires that needed to be put out?

16      A.  I don't know if it ever was said, but that was

17 accurate.

18      Q.  Would it be fair to say that these war rooms

19 were just get-togethers for people to resolve things

20 that are on a to-do list?

21      MR. VELKEI:  Objection, leading.

22      THE COURT:  I'll allow it.

23      THE WITNESS:  No.

24      MR. STRUMWASSER:  Q.  Were these war room calls

25 still going on when you left?
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 1      A.  Yes.

 2      Q.  What was the general tenor of the calls?

 3      A.  Sometimes tense.  The attempt was not to be

 4 argumentative, to be solution oriented.

 5      Q.  Ms. Watson, are you familiar with the term

 6 "silos"?

 7      A.  Yes.

 8      Q.  What does it mean in the context of corporate

 9 management?

10      A.  It means that different divisions or

11 departments or people with different areas of

12 responsibility are in a silo that does not communicate

13 effectively with a silo -- another silo.

14      Q.  Did you ever hear it said that United was very

15 siloed?

16      A.  Yes.

17      Q.  What did that mean in that context, a United

18 context?

19      A.  I think going back to my example of case

20 installation and group setup versus eligibility and

21 group services, we sat -- people sat embedded within my

22 department that we could not help because it was

23 siloed.  So you needed to go through -- even though

24 from a sales perspective or a customer service

25 perspective or an employer perspective, it all appeared
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 1 to them to be one continuous end-to-end process, in the

 2 United world it wasn't.  It was siloed.

 3          So when an issue would come to me at my desk,

 4 there were oftentimes when I had to say, "That's not my

 5 area of responsibility.  And here's the person you need

 6 to go in to talk to."

 7      Q.  Did you ever hear it said in United that you

 8 don't touch what's not yours?

 9      A.  I'm not sure if those are the words but yes.

10 I think I gave you that example of not helping -- if

11 you're drowning, don't throw somebody else your life

12 preserver.

13      Q.  In your opinion, was PacifiCare siloed prior

14 to the acquisition?

15      A.  I think every corporate organization I've ever

16 worked with has been siloed, but not to the level of

17 United, no.

18      Q.  Have you ever heard it said that United had a

19 reputation for being arrogant?

20      A.  Yes.

21      Q.  In what context did you hear that?

22      A.  You know, in conversation.  I'm not sure what

23 context I heard that.

24      Q.  Among people in Cypress?

25      A.  PacifiCare folks definitely felt that, yes.
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 1      Q.  After the acquisition, did you experience what

 2 you felt was United arrogance?

 3      MR. VELKEI:  Objection, relevance.

 4      THE COURT:  Overruled.

 5      THE WITNESS:  Yes.

 6      MR. STRUMWASSER:  Q.  Any examples that come to

 7 mind?

 8      A.  Part of it is being the person who is acquired

 9 puts you in that position.  But I think it was more

10 that sort of sense of, "We know better than you do what

11 you need to do to be successful here."

12          It was somewhat of a dismissive perspective of

13 Cypress concerns or PacifiCare expertise when it came

14 to the market that we served.

15      MR. STRUMWASSER:  Thank you.

16          I have no further questions, your Honor.

17      THE COURT:  All right.  So did you want to --

18      MR. VELKEI:  I think it makes sense to start and

19 do a little bit just to sort of get going so we don't

20 take up too much of your time tomorrow and then break

21 before lunch or at lunch, if it's okay.

22      THE COURT:  It's fine with me.

23              CROSS-EXAMINATION BY MR. VELKEI

24      MR. VELKEI:  Q.  Good morning, Ms. Watson.  How

25 are you?
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 1      A.  I'm fine, thanks.  How are you.

 2      Q.  My name is Steve Velkei.  Thank you.  I'm

 3 doing okay.  I'm a little under the weather.

 4          My name is Steve Velkei, and I represent

 5 PacifiCare, which I know you know, in this particular

 6 proceeding.

 7          Couple questions first off.  Did you approach

 8 the Department or did the Department approach you about

 9 its concerns with PacifiCare?

10      A.  The Department of Insurance?

11      Q.  Yes.

12      A.  They approached me.

13      Q.  When did they first approach you?

14      A.  Seems like a long long time ago, December or

15 November of, I think, 2009.

16      Q.  And who on behalf of the Department came to

17 speak with you?

18      A.  Mr. Strumwasser.

19      Q.  Anybody else?

20      A.  Mr. Gee.

21      Q.  Anybody else in that first meeting?

22      A.  No.

23      Q.  And did you happen to have an understanding of

24 how they got your name?

25      A.  I still don't know how they got my name.
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 1      Q.  Did they ask you to appear in this case

 2 voluntarily?

 3      A.  Yes.

 4      Q.  Are you appearing in this case voluntarily?

 5      A.  I was subpoenaed to be here.

 6      Q.  But are you appearing voluntarily?

 7      A.  Well, since I have a subpoena, I think that's

 8 my obligation.

 9      Q.  Would you have appeared without a subpoena?

10      A.  I initially said no.  And you know, I'm a

11 professional person who worked for a corporation and

12 felt a sense of loyalty to my former employer.  And it

13 was a long time ago.  And I really wanted to move on

14 with my life.  So my initial thing was no.  I really

15 did not want to have a subpoena.

16          And this is a very small industry.  And I did

17 not want future employers to think I was somebody who

18 was going to testify against my former employer.  So my

19 initial thing was to say no.

20      Q.  Understood.  And did that change?  You said

21 initially it was no.  But then did you --

22      A.  Well, once I was subpoenaed, yes, then I

23 agreed.

24      Q.  How many meetings have you had with

25 representatives of the Department between the time they
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 1 first met with you and today?

 2      A.  Counting today?

 3      Q.  Prior to today.

 4      A.  Prior to today, four.

 5      Q.  Can you describe when those -- just roughly,

 6 when those meetings would have occurred?

 7      A.  The first one was sometime after I was served

 8 with a subpoena.  The second time was a few months, I

 9 believe, after that.  Then the third one was a few

10 months ago, now -- and I might have the timing wrong.

11 And then the fourth one was yesterday.

12      Q.  When you say you were served a subpoena, it

13 was served via mail, correct?

14      A.  Yes, yes.

15      Q.  How long was your first meeting with the

16 Department?

17      A.  Two, three hours maybe.

18      Q.  Did they communicate to you -- did the

19 Department in that first meeting communicate to you why

20 it was that they wanted your testimony?

21      A.  Yes.

22      Q.  What did they say to you?

23      A.  Because they understood that I was a former

24 PacifiCare executive who had been a member of the

25 integration team.
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 1      Q.  Did you ask them how they got your name?

 2      A.  I don't know that I did.  It was a long time

 3 ago, so I really don't remember.

 4      Q.  Did you provide any documents to the

 5 Department at that time?

 6      A.  No.

 7      Q.  Were you asked to?

 8      A.  No.

 9      Q.  Have you at any point in time at any of your

10 meetings provided documents to the Department?

11      A.  No.

12      MR. STRUMWASSER:  Other than things that have

13 produced here.

14      MR. VELKEI:  I thought we had produced those.

15      THE COURT:  No, there's the org chart and the CV.

16      THE WITNESS:  Oh, I'm sorry.  My resume.  And I

17 went through the -- with the org charts.  That's it.

18      MR. VELKEI:  Q.  Presumably somebody other than

19 yourself prepared those two org charts?

20      A.  Yes.

21      Q.  Have you communicated in writing with the

22 Department at any point in time?

23      A.  No.

24      Q.  Did you discuss with others, anyone other than

25 the Department, appearing for testimony?
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 1      A.  No.

 2      Q.  Did you ever reach out to PacifiCare to

 3 discuss the fact that you'd been approached to testify?

 4      A.  No.

 5      Q.  Were you encouraged not to?

 6      A.  No.

 7      Q.  Why didn't you reach out to the former

 8 employers at PacifiCare?

 9      A.  Because I thought you guys would settle.

10      Q.  We all did.  Unfortunately, we haven't been

11 given that option.

12      MR. STRUMWASSER:  Objection.

13      MR. VELKEI:  Q.  So any other reasons?

14      A.  I didn't feel like I -- for good, bad, or

15 indifferent, I felt that once I had been subpoenaed,

16 that wasn't appropriate for me to do.

17      Q.  What was that understanding based upon?

18      A.  Just my own understanding.  Nobody said

19 anything to me that you can't do that.  I just didn't

20 feel comfortable with it.

21      Q.  I don't want to spend too much time on these

22 meetings.  I just want to get some sense of what was

23 going on.

24          So the first meeting was two to three hours.

25 What was discussed in the meeting generally, topics?
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 1      A.  My role in the integration, what I had

 2 responsibility for.  My -- I expressed to them that I

 3 had -- I understood the case to be predominately around

 4 claims, which I had -- was familiar from the

 5 integration team with how that was done.  But I had no

 6 ownership of claims.

 7          The questions were, no, in general, "I want to

 8 hear about the integration, what teams you were on, how

 9 it went," that kind of thing.  So it was a lot of

10 questions about basically what happened during that

11 period of time.

12      Q.  Let me just touch on the statement that you

13 had no ownership of claims.  So your testimony is you

14 had no ownership of claims during the time you were at

15 PacifiCare, correct?

16      A.  Yes.

17      Q.  In fact, you had no responsibility whatsoever

18 with respect to claims during the entire time that you

19 were there, correct?

20      A.  That's correct.

21      Q.  How about prior to PacifiCare, had you ever

22 had any experience doing claims processing?

23      A.  PacifiCare was -- yes, almost predominantly.

24 My original job in this industry was actually as a

25 claim processor.
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 1      Q.  All right.  So when you came over to

 2 PacifiCare and the entire time you were there, you had

 3 no involvement in claims processing, correct?

 4      A.  No.

 5      Q.  How about customer service?

 6      A.  No.

 7      Q.  How about -- Mr. Strumwasser used the term

 8 operation centers.  Is that a term that's familiar to

 9 you?

10      A.  Yes.

11      Q.  There was some discussion about sort of the HR

12 cuts and these operation centers.  Focusing in the

13 early 2006 time frame, what were the operation centers

14 at Cypress other than claims, customer service, and

15 group services?  Were there others?

16      A.  No that's it.

17      Q.  Okay.

18      A.  And I want to be clear.  So for me, when you

19 say "operation centers" --

20      Q.  Yes?

21      A.  Those are operations departments.  Operations

22 centers to me for PacifiCare were Cypress, Phoenix, and

23 San Antonio.

24      Q.  Okay.  Did you have any visibility or

25 knowledge about the staffing reductions that were made
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 1 in San Antonio?

 2      A.  Yes.

 3      MR. STRUMWASSER:  Excuse me.  By "visibility," you

 4 mean knowledge of?

 5      MR. VELKEI:  Q.  Did you have any visibility or

 6 knowledge with regard to staffing reductions in San

 7 Antonio?

 8      A.  Yes.

 9      Q.  What was the extent of your involvement in

10 that regard?

11      A.  Well, I was for group services, I was

12 responsible for any cuts.  And for the others, I sat on

13 the conference calls where they were discussed for

14 transactions and customer services.

15      Q.  But you weren't involved making decisions on

16 staffing reduction outside group services --

17      A.  For group services.

18      Q.  -- outside of group services?

19      A.  No.  Just group services was all.

20      Q.  I want to understand if I can -- so first

21 discussion with the Department, spoke generally about

22 what you did.  Did they describe to you the nature of

23 this particular proceeding?

24      A.  Yes.

25      Q.  What was being alleged against PacifiCare?
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 1      A.  Yes.

 2      Q.  Did they tell you that United was a defendant

 3 in this case?

 4      A.  I do not know.  I assumed, since they bought

 5 PacifiCare, that you were all rolled up into one.

 6      Q.  What did they tell you was the nature of the

 7 issues in this case?

 8      A.  My understanding was it had to do with claims

 9 processing and lack of acknowledgment of claims and

10 that the Department felt that the integration was done

11 in a way that jeopardized the ability for -- to meet

12 regulatory requirements for claims processing,

13 acknowledgement.

14      Q.  Did they explain how?

15      A.  I'm sure they did.  I thought it was that

16 there was supposed to be acknowledgement of claims that

17 came in, and there were delays in claims processing.  I

18 know that there were claims that were hung up in

19 cyberspace for a while.

20          And I will be honest with you.  Some of this I

21 know from conversations with PacifiCare.  Some of this

22 I know from the press.  So for me to be able to tell

23 you exactly what was said in that first meeting, it all

24 kind of jumbles together.

25      Q.  Understood.  Did they tell you that membership
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 1 and eligibility was at issue in this proceeding?

 2      A.  No.

 3      Q.  Anything -- any other sort of things that you

 4 recall from that first meeting with the department?

 5      A.  Just that they were -- they were happy to talk

 6 to me.  They thought that I had some insight into how

 7 the integration happened.

 8      Q.  Then you had three subsequent meeting prior to

 9 testifying today?

10      A.  Yes.

11      Q.  Were those meetings always with the same two,

12 Mr. Gee and Mr. Strumwasser?

13      A.  Yes.

14      Q.  What was the next time that you met with the

15 Department after that first meeting?

16      A.  It was some months after and, once again, time

17 frame I'm not sure of.  And they said they had some

18 additional questions for me that had arisen out of the

19 testimony here.

20      Q.  What were those additional questions?

21      A.  I really couldn't tell you specifics.

22      Q.  Do you have some sense?

23      A.  Questions about -- let me think.  I'm trying

24 to think.

25          I think one of the questions that came up was
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 1 did I -- was I concerned about attrition in the first

 2 quarter, did I feel that attrition was a problem in the

 3 first quarter.  I think that was one of them.

 4          It's been a long time and a long process, so I

 5 couldn't tell you.

 6      Q.  Understood.  Then the next meeting after that,

 7 Ms. Watson, when was that?

 8      A.  Sometime this year, I think.

 9      Q.  So the first meeting is in --

10      A.  I didn't hear from them for all that time

11 after that.  And once again I was --

12      Q.  You were hoping it would settle?

13      A.  And it was going to be something that you

14 would mutually agree on.

15          And I received a phone call, I believe it was

16 in a voicemail message saying it didn't look like --

17 they were still going on, which I was quite surprised

18 with, and they thought it was time for me to testify.

19      Q.  Why were you surprised that it was still going

20 on?

21      MR. STRUMWASSER:  Objection.  Absurd.

22      THE COURT:  I'm surprised.  Aren't you surprised

23 that it's still going on?

24      MR. VELKEI:  I'm absolutely surprised.  I'm just

25 curious why she was surprised.  I don't think we should
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 1 be here today.

 2      Q.  Why were you surprised?

 3      A.  Because I've been involved in other

 4 proceedings, and it usually takes weeks, not months.

 5      Q.  Or years.

 6      A.  Or years.  So that was my expectation.  It

 7 took a long time.

 8      Q.  Understood.  The meeting that you had, was it

 9 early this year?

10      A.  I don't know if it was earlier this year or

11 the end of the previous year.

12      Q.  How long was that meeting?

13      A.  That was another -- that was three hours I

14 believe.

15      Q.  What was discussed at that meeting?  What were

16 the subject matters that were discussed?

17      A.  My testimony and the kind of questions they

18 would ask me.

19      Q.  So they went through what they were going to

20 ask you?

21      A.  Yes, some.

22      Q.  Was there another meeting prior to your

23 testimony today or --

24      A.  Yes.

25      Q.  When did that occur?



17732

 1      A.  That occurred -- so there was another meeting

 2 I forgot about.  Just so -- that occurred a few weeks

 3 ago.  And that was on a Friday.  And that was, I think,

 4 three hours.

 5      Q.  That's the other meeting you were talking

 6 about?

 7      A.  Yeah, that's the one I forgot to mention.

 8      Q.  You spent three hours going over your

 9 testimony there as well?

10      A.  Yes, and some documents as well.

11      Q.  So if I understand correctly, you met sometime

12 either the end of last year, the beginning of this

13 year, spent several hours discussing your testimony?

14      A.  First call was the end of last year, beginning

15 of this year, I believe, to say, "We need to talk to

16 you.  Then the first meeting was this year.  And that

17 was -- yes, that was three hours, trying to think,

18 maybe four.

19          Then the next subsequent call was a couple of

20 weeks ago.  And that was three hours.  And the next

21 meeting was yesterday.

22      Q.  Okay.  So there were at least two meetings of

23 several hours where Mr. Strumwasser and Mr. Gee went

24 over what they were going to ask you?

25      A.  Yes.
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 1      Q.  Then there was a meeting again yesterday as

 2 well?

 3      A.  Yes.

 4      Q.  And how long was that?

 5      A.  Four hours.

 6      Q.  Also to go over what your testimony would be

 7 today?

 8      A.  Yes.

 9      Q.  Let me switch gears, if I can.  And I want to

10 talk about your role in the integration.  I'm taking

11 notes.  If I didn't get this correct, just let me know.

12          I want to try to understand your role in the

13 integration process.  And the first thing I had is one

14 of your objectives was to help align your business or

15 department to the United business model; is that

16 correct?

17      A.  Yes.

18      Q.  Second one was to provide a role in

19 outsourcing eligibility?

20      A.  Yes.

21      Q.  Okay.  And then you were also involved in the

22 Cypress layoffs, correct?

23      A.  (Nods head affirmatively)

24      Q.  Just so we're clear, group services was never

25 closed in Cypress, correct?
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 1      A.  No.

 2      Q.  There's always been a group services, correct?

 3      A.  Yes.

 4      Q.  There is one today even; isn't that true?

 5      A.  That's my understanding.

 6      Q.  So unlike the mailroom and certain other

 7 operations, group services remained in some fashion

 8 even after the layoffs?

 9      A.  Yes.

10      Q.  If I'm understanding correctly, you were

11 identifying areas where the layoffs should be made

12 within your department; isn't that correct?

13      A.  Yes.

14      Q.  You were actually in fact deciding who would

15 be laid off; isn't that true?

16      A.  Yes.

17      Q.  So there was a series of objective criteria

18 that were utilized to assist you in that regard?

19      A.  Yes.

20      Q.  So performance was one?

21      A.  Mm-hmm.

22      THE COURT:  Excuse me.  Stop.

23          Is that a "yes"?

24      THE WITNESS:  Yes.

25      MR. VELKEI:  Q.  Years of service?
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 1      A.  Yes.

 2      Q.  And there was also -- I wrote down a

 3 subjective component was just a sense of what

 4 additional factors there may be that may help decide

 5 whether or not to keep a particular employee; is that

 6 fair?

 7      A.  I wouldn't have called it subjective.  We went

 8 through as to each position and said, "What are the

 9 skills and criteria this person needs to be effective

10 in this position?"

11          So just like when you develop any job

12 description or any review of somebody, you put down

13 what are the key skills this person needs to be

14 effective, and how does -- then it was, from a

15 management perspective, how does that person perform

16 against these key attributes?

17      Q.  So you were the manager assessing performance

18 and who it was best suited to lay off within your

19 department, correct?

20      A.  No.  I was the one who received all of them.

21 But the actual skills that were defined and also the

22 performance were the direct managers of the employees.

23      Q.  So the people that reported to you were

24 principally responsible for filling out some of the

25 criteria on an employee-by-employee basis?
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 1      A.  Yes, mostly on a director level.  Yes.

 2      Q.  Then you, taking that criteria, would decide

 3 who stayed and who would need to be layed off?

 4      A.  It was rolled up into this spreadsheet which

 5 basically stack ranked people according to performance.

 6 And those were then identified as the people -- you

 7 know, we're eliminating two or three positions; it was

 8 the people there that were identified as the people to

 9 be eliminated.

10      Q.  You had input into who was eliminated?

11      A.  Yes.

12      Q.  Now, presumably whether a particular person

13 had institutional knowledge or not would have been a

14 factor that you would have considered prior to laying

15 somebody off, correct?

16      A.  Yes.

17      Q.  I wrote down that you said "PacifiCare

18 severance package fairly rich."  What did you mean by

19 that?  It was a robust severance package for those that

20 were laid off, correct?

21      A.  Yes.

22      Q.  I think your testimony was that you would have

23 actually gotten 52 weeks' severance?

24      A.  Yes.

25      Q.  So PacifiCare was taking care of the people?
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 1      A.  Yes.

 2      Q.  You also made the point that those who left

 3 voluntarily didn't get any severance?

 4      A.  Correct.

 5      Q.  Is it your testimony that they would be

 6 entitled to a severance?

 7      A.  No.

 8      Q.  These are people that were typically going off

 9 to other competitors, correct?

10      A.  Yes.

11      Q.  Now, tell me about this institutional

12 knowledge that was lost.  Describe for me the

13 institutional knowledge that you think was lost within

14 your department.

15      A.  I think the biggest impact to the loss of

16 institutional knowledge was on the eligibility team.

17 There were people that had been on that team for a long

18 time.  And because we didn't keep them -- we didn't

19 keep anyone.  So in Cypress, it wasn't like we said --

20 we stack ranked them and said, "The bottom ten go."  We

21 eliminated all of them.

22          So when you eliminate all of them, you just

23 didn't have the institutional knowledge of the folks

24 who had, year in and year out, worked with PacifiCare.

25      Q.  Got it.  So fair to say it would be fair to
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 1 infer from your testimony that you felt that the loss

 2 of institutional knowledge, to the extent there was

 3 one, occurred in the eligibility area?

 4      A.  Yes.

 5      Q.  Not outside of it?

 6      A.  Yes, I think we lost some of it in some of the

 7 other areas.  I mean, when you had some of the

 8 longevity that you had with some of the people at

 9 PacifiCare, as soon as you start laying people off,

10 it's inevitable that you lose people that had

11 institutional knowledge, specific knowledge about the

12 cases.

13      Q.  You were less concerned in the first wave of

14 layoffs, correct?

15      A.  Yes.

16      Q.  So you were really concerned in the

17 eligibility layoffs; is that correct?

18      A.  Yes.

19      Q.  To be clear, the people that were being laid

20 off were then being replaced by folks at Accenture to

21 do that same work, correct?

22      A.  Yes.

23      Q.  Now, were you against outsourcing?

24      A.  No.  I was against outsourcing the way we did

25 it.
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 1      Q.  So you were in favor conceptually with

 2 outsourcing the functionality of eligibility, correct?

 3      A.  Yes.  As a matter of fact, I was looking at it

 4 before United came.

 5      Q.  You were actually thinking about utilizing ACS

 6 to do exactly that same work prior to the acquisition,

 7 correct?

 8      A.  Yes.  Except my concept was to always keep a

 9 PacifiCare team in Cypress.

10      Q.  How big was that PacifiCare team that you were

11 going to keep in place?

12      A.  About ten people.

13      Q.  Ten people.  Did you have any opposition to

14 outsourcing to Accenture?  Do you have any concerns

15 about Accenture as a vendor for handling eligibility?

16      A.  No.

17      Q.  Well known in the area for doing this kind of

18 work?

19      A.  I wasn't familiar with them, but they

20 certainly had a track record with United.

21      Q.  I want to talk to you a little bit about

22 staffing ratios.  And I wrote down "PacifiCare was

23 organized so differently than United."

24          Now, if I understand correctly, part of your

25 responsibility was to realign the PacifiCare business
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 1 model consistent with the United model, correct?

 2      A.  Yes.

 3      Q.  And once that happened, to then apply those

 4 staffing ratios applicable to that model; is that

 5 correct?

 6      A.  I think it was in the opposite direction.  I

 7 think I applied the staffing ratios before we did -- it

 8 depends on what the area was.

 9          So for Secured Horizons, I did not do that.

10 That was a block of about 156 people that moved over to

11 Ovations, and that happened in our first pass.

12      Q.  Can I stop you there for a second?

13      A.  Yes.

14      Q.  So Secured Horizons, there was no staff -- you

15 didn't realign based on staffing ratios, did you?

16      MR. STRUMWASSER:  Excuse me.  Can the witness

17 finish?

18      THE COURT:  It's all right.  If there's something

19 you need to add, just remember or make a note.

20      THE WITNESS:  Okay.

21      MR. VELKEI:  Absolutely.  And I'm just trying to

22 kind of sequence this so it moves a little more easily.

23 And at any point, just say, "I'm not done, Mr. Velkei.

24 give me a second."

25      Q.  Just so we're clear, on that Secured Horizon
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 1 piece of it, you didn't have to go in and realign to

 2 new staffing ratios, correct?

 3      A.  No.

 4      Q.  That just went off and went to Ovations?

 5      A.  Correct.

 6      Q.  And Ovations was the United --

 7      A.  Senior product.

 8      Q.  Okay.  Perfect.  All right.  So then can we

 9 focus then on the areas where you did apply these

10 particular staffing models?

11      A.  We did go through the exercise, even for areas

12 that were eventually not going to report to me because

13 it was a sort of phase.

14          So the first thing that was announced because

15 it wasn't a layoff was that Secured Horizons would

16 move, for instance.  So that took that group of people.

17          Around the same time, we had looked at, you

18 know, when folks would go to UHC.  So I had gone

19 through the exercise, and then it was sort of delivered

20 to the folks who got it.  And then they decided who the

21 people were that were going to be cut.

22          But initially, we went through the entire

23 organization with this staffing ratio.  That did create

24 some problems because then when it came back to me to

25 do some of the positions that I had cut really weren't
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 1 mine when I passed them on.

 2          This was a very complex, long process,

 3 literally there until 2:00 o'clock in the morning with

 4 Sonia Lively multiple days, trying to rearrange these

 5 people on multiple visio flow charts to meet the

 6 criteria that we were given.

 7      Q.  Fair to say a lot of work was put into trying

 8 to do the right thing?

 9      A.  Yes.

10      Q.  Focusing though on the piece of my question

11 about realigning pieces of your department to the

12 United business model, okay, so that was an objective

13 of what you did, correct?

14      A.  Yes.

15      Q.  To the extent those pieces were realigned, am

16 I understanding correctly that then staffing models

17 consistent with United's business were then applied?

18      A.  Yes.

19      Q.  Let's switch gears if we can a little bit and

20 focus on Accenture.  I wrote down here that it said --

21 I believe you said your initial understanding of the

22 testing was that it was adequate, correct?

23      A.  (Nods head affirmatively)

24      THE COURT:  Is that a "yes"?

25      THE WITNESS:  Yes, sorry.  Yes.



17743

 1      MR. VELKEI:  Q.  You were involved in that

 2 testing, correct?

 3      A.  I was not involved in the testing.  I received

 4 reports about the tests.

 5      Q.  But it was your conclusion at the time that it

 6 was adequate under the circumstances?

 7      A.  Yes.

 8      Q.  So your point is subsequently, looking back

 9 with hindsight after problems arose, you wondered

10 whether perhaps more testing could have been done?

11      A.  Yes.

12      Q.  Fair to say that, at the time the testing was

13 done, you didn't complain to anybody that you thought

14 there were things that should have been done weren't

15 being done vis-a-vis testing?

16      A.  I would say that I did complain to somebody on

17 how rapidly we were doing it, yes.

18      Q.  Focusing though on did you ever complain at

19 the time that there were things in the testing that

20 should have been done that weren't?

21      A.  No.

22      Q.  So if I understand correctly, when you say it

23 appeared subsequently that there was not adequate

24 testing, it was because issues arose?

25      A.  Yes.  Can I be clear?
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 1      Q.  Absolutely.

 2      A.  The issues were starting to arise actually

 3 before we did the complete outsourcing on July 12th.

 4 We knew partway through the product, through this,

 5 before we let everybody go July 12th, we started to

 6 hear rumbles from sales and other people.  So that was

 7 when I became very concerned, "Are we still committed

 8 to doing this on July 12th?"

 9          But we notified people.  It was moving along.

10 We were fixing the issues as they arose.  We were

11 assured they were addressing the issues as they came

12 up.

13      Q.  Focusing on 283, do you have that in front of

14 you?

15      A.  I'm sure I do.  Yes.

16      Q.  I just want to focus on the page that was

17 brought to your attention, 23665.

18      A.  Okay.

19      Q.  Were you involved in helping prepare this

20 particular -- or review this particular page?

21      A.  Once again, these were prepared.  They were

22 then submitted to us to review and comment or edit.

23      Q.  So you had the opportunity to comment or edit

24 this document before it was finaled?

25      A.  Yes, yes.
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 1      Q.  I want to refer you to the statement, "The

 2 change will be transparent to all downstream systems

 3 and processes."

 4      A.  Mm-hmm.

 5      Q.  That was in fact true to the best of folks'

 6 knowledge at the time it was made, correct?

 7      MR. STRUMWASSER:  Objection as to "folks."

 8      THE COURT:  Okay.  You're talking about --

 9      MR. VELKEI:  The persons who prepared it.

10      THE COURT:  Preparation.

11          With that understanding.

12      THE WITNESS:  It was prepared based upon the

13 previous experience that United had.  So the people who

14 managed this process with United assured us that this

15 would be transparent, that they'd done this before, and

16 this would be how it would work.

17      MR. VELKEI:  Q.  That would include Mr. Byrnes?

18      A.  You know, I'm not sure if Mr. Byrnes was

19 connected at that time.  Sonia Lively was.  And Sonia

20 Lively reported up through Mr. Byrnes.  There was a

21 change in leadership.

22          I do believe that Chris was attached at that

23 point.

24      Q.  Do you have anything to suggest at the time

25 this document was prepared the folks at United didn't
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 1 in fact believe this to be true?

 2      A.  No.

 3      Q.  In fact, you had an opportunity to comment and

 4 certainly didn't propose any changes to this language,

 5 correct?

 6      A.  No, I did not propose language.

 7      Q.  I'm just going to focus you on the next

 8 question and the answer that was discussed with you by

 9 Mr. Strumwasser.  And there again, also, to the best of

10 your knowledge, is it your understanding that the folks

11 who prepared this language believed it to be true at

12 the time it was?

13      A.  Yes.

14      Q.  And you were given an opportunity to comment

15 on that language?

16      A.  Yes.

17      Q.  You certainly didn't propose any changes to

18 it, correct?

19      A.  No.

20      Q.  All right.

21      A.  That I recall.  To be really honest, it was a

22 long time ago.

23      Q.  I appreciate that clarification, Ms. Watson.

24          So I take it then that your point is, in

25 hindsight, looking at these statements, you didn't
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 1 think that they turned out to be as accurate as stated?

 2      A.  That's correct.

 3      Q.  There's been some discussion of synergies, and

 4 I know we're getting close to the lunch break.  So

 5 we'll probably go back to it.

 6          But would you agree with me, Ms. Watson, that

 7 it is important for a health insurer to try to contain

 8 costs where they can?

 9      A.  Yes.

10      Q.  And that higher costs means higher premiums to

11 members?

12      A.  Yes.

13      Q.  And so there's nothing inherently wrong with

14 the word "synergy"; would you agree?

15      A.  I would agree.

16      MR. VELKEI:  I actually think this is a good time

17 to take a break and come back tomorrow, 9:00 o'clock.

18      THE COURT:  All right.  Have a nice afternoon and

19 evening.  See you tomorrow at 9:00 o'clock.

20          Just to go over this, on the 14th we have

21 Ms. Way and Ms. Diaz?

22      MR. GEE:  Did we get confirmation that the video

23 conference --

24      MR. KENT:  We did.

25      THE COURT:  Ms. Monk is on the 15th?
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 1      MR. KENT:  Yes.

 2      THE COURT:  And might go over to the 16th?

 3      MR. KENT:  I can confirm that.

 4      MR. STRUMWASSER:  We think it would be prudent for

 5 her to be available.

 6      MR. KENT:  I'll check her availability this

 7 afternoon.

 8      THE COURT:  So on Wednesday, I have an hour dental

 9 board matter at 1:00, so we might take the lunch to do

10 that, if that happens.

11          And then the 17th we're going do paperwork,

12 right?

13      MR. VELKEI:  Sounds good.

14      MR. STRUMWASSER:  Sure.

15      MR. KENT:  We can do paperwork.

16      MR. VELKEI:  Will we have time to do a little

17 paperwork on the CMA order?  I know there was an issue

18 that we want to bring on the undertakings.  I was asked

19 to present some testimony about sort of what our ask

20 was in terms of what we needed from the Department, so

21 I brought that with me.

22      MR. STRUMWASSER:  I don't think that was asked at

23 all.

24      THE COURT:  I don't know -- well, there is some

25 conflict here, right, Mr. Gee?  So when do you want to
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 1 take that up?

 2      MR. GEE:  Whenever is good for your Honor.

 3      MR. VELKEI:  Could we come in a half an hour early

 4 tomorrow or maybe --

 5      MR. STRUMWASSER:  Half hour late would be better

 6 than early.

 7      THE COURT:  I see.  Start at 9:30?

 8      MR. STRUMWASSER:  No.  Let's start with the

 9 witness at 9:00, then address this after she's done.

10      MR. VELKEI:  We just may not be done by noon.  I

11 mean, we'll probably be around -- I just don't know.

12      THE COURT:  We can do the afternoon if we have to.

13      MR. VELKEI:  Okay.

14      MR. GEE:  Your Honor had asked us to make copies

15 of the CMA withheld documents.  We have that, and we

16 have a page count as well, 531.

17      THE COURT:  And you're going to give them both

18 back to me so I can check.

19      MR. GEE:  Yes.  Would you like us to get another

20 one of these --

21      THE COURT:  Sure.

22      MR. GEE:  -- manila folders?

23      THE COURT:  I was thinking I need a clerk.

24      MR. VELKEI:  We can help, your Honor.

25      MR. STRUMWASSER:  We can provide you one, but that
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 1 doesn't meet your needs.

 2      THE COURT:  No.  That doesn't.

 3          So we can take that up tomorrow, then?

 4      MR. KENT:  Sure.

 5      THE COURT:  Thank you very much.

 6      MR. VELKEI:  Thank you, Ms. Watson.

 7      MR. GEE:  Before we go off the record, we had

 8 received a couple hundred pages of an initial

 9 production from the UCs.

10      THE COURT:  Okay.

11      MR. GEE:  And we had gone through them and

12 organized them and have stacks for your Honor, if you'd

13 like to take them now.

14      THE COURT:  Sure.

15      MR. VELKEI:  Do you have anything for us?

16      MR. GEE:  Yes.

17      MR. VELKEI:  We were hopeful that we could get a

18 privilege log from the Department by the end of next

19 week, and then we can maybe take it up in the first

20 week in April.

21      THE COURT:  Why don't you let me look at it first.

22      MR. GEE:  We haven't even received a full

23 production from the UCs and we were waiting your

24 Honor's final determination on these.

25      THE COURT:  Right.  Last time I gave you --



17751

 1      MR. VELKEI:  Okay.  All right.  Whatever's

 2 easiest.

 3      MR. GEE:  So the documents, I'll read them into

 4 the record as well.  And we organized them by work

 5 product and relevance.

 6      THE COURT:  Okay.

 7      MR. GEE:  And the documents we produced to

 8 PacifiCare are UCOP4 through 13, UCOP 17 to 18, 20 to

 9 34, 36 to 88, and 91.

10      THE COURT:  All right.

11          (Whereupon, the proceedings recessed

12           at 11:54 o'clock a.m.)
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 1 Thursday, March 10, 2011             9:03 o'clock a.m.

 2                         ---o0o---

 3                   P R O C E E D I N G S

 4      THE COURT:  This is before the Insurance

 5 Commissioner of the State of California in the matter

 6 of the PacifiCare Life and Health Insurance Company.

 7 This is OAH Case No. 2009061395, Agency No.

 8 UPA 2007-00004.

 9          Today's date is March 10th, 2011.  Counsel are

10 present.  I don't know, Mr. Velkei, if you want to sit

11 up here.

12      MR. KENT:  We were going to take care to have

13 exhibits first and reshuffle.

14      THE COURT:  That's fine.  We didn't get started

15 early because -- and there's no respondent here?

16      MR. KENT:  Mr. Byrnes is coming in.

17      THE COURT:  Mr. Byrnes, the record will reflect

18 you're present.

19          So were we going to do Soliman?

20      MR. KENT:  We can do that, or if you want to pick

21 it up at the --

22      THE COURT:  It's up to you.  How much do you think

23 you have for Ms. Watson?

24      MR. VELKEI:  We'll be done this morning and maybe

25 even earlier.
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 1      THE COURT:  Would you like to do it then, let's

 2 finish her?

 3      MR. STRUMWASSER:  I mean, we've got this out.

 4      THE COURT:  Oh, you got it out?

 5      MR. VELKEI:  I think we'll be done with the

 6 witness this morning.

 7      THE COURT:  I have this nice little pile here that

 8 we could do, then do something else if we need to.

 9          So the first part of this pile is -- I think

10 these are all Soliman.  So 994?

11      MR. KENT:  994.

12      MR. STRUMWASSER:  Is that the copy of the business

13 cards?

14      MR. KENT:  Yes.

15      THE COURT:  Any objection?

16      MR. KENT:  No objection.

17      THE COURT:  So that will be entered.

18          (Department's Exhibit 994 admitted into

19           evidence)

20      THE COURT:  And then 995 is stipulation.

21          996?  No, that's not right.

22      MR. STRUMWASSER:  I show us starting Soliman,

23 other than that one, from 924.  And I think 924 was

24 entered.  It's the subpoena.

25      THE COURT:  So now it's back to 1019.
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 1      MR. KENT:  That's other than Ms. Soliman.

 2      THE COURT:  That's somebody else.

 3      MR. STRUMWASSER:  What does your Honor show for

 4 925?  That's her resume.

 5      THE COURT:  I don't have that yet.

 6          So any objection to 925?

 7      MR. KENT:  No objection.

 8      THE COURT:  That will be entered.

 9          (Department's Exhibit 925 admitted into

10           evidence)

11      THE COURT:  926?

12      MR. KENT:  No objection.

13      THE COURT:  That will be entered.

14          (Department's Exhibit 926 admitted into

15           evidence)

16      THE COURT:  927?

17      MR. KENT:  No objection.

18      THE COURT:  That will be entered.

19          (Department's Exhibit 927 admitted into

20           evidence)

21      THE COURT:  928?

22      MR. KENT:  No objection.

23      THE COURT:  That will be entered.

24          (Department's Exhibit 928 admitted into

25           evidence)
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 1      THE COURT:  929?  That's the e-mail.

 2      MR. KENT:  About the data warehouse.

 3      THE COURT:  Yes.

 4      MR. KENT:  It's irrelevant.  It hasn't been tied

 5 to any alleged violation in the case.

 6      THE COURT:  What's the relevancy?

 7      MR. STRUMWASSER:  It's the warehousing of RIMS

 8 data, and it is -- at a minimum, it is demonstrative of

 9 the policies and practices associated with the

10 maintenance of RIMS data.

11      THE COURT:  All right.  I'll enter it just for the

12 weight.

13          (Department's Exhibit 929 admitted into

14           evidence)

15      THE COURT:  930?

16      MR. KENT:  No objection.

17      THE COURT:  That will be entered.

18          (Department's Exhibit 930 admitted into

19           evidence)

20      THE COURT:  931?

21      MR. KENT:  No objection.

22      THE COURT:  That will be entered.

23          (Department's Exhibit 931 admitted into

24           evidence)

25      THE COURT:  932?
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 1      MR. KENT:  Irrelevant.  It's a 2008 tracking log,

 2 and the witness didn't have anything substantive to say

 3 about it.

 4      THE COURT:  What's the relevancy?

 5      MR. STRUMWASSER:  I don't remember anymore.

 6      THE COURT:  You don't remember.  Okay.  You want

 7 to skip it?

 8      MR. STRUMWASSER:  Well, I mean, she was shown the

 9 document.

10      THE COURT:  I don't know that she remembered what

11 it was.  That was the problem, right?  Or did she

12 identify it?

13      MR. KENT:  I think what she said was she was in

14 the distribution list.  When -- in real time when she'd

15 get it, she didn't use it for anything, didn't look at

16 it, didn't have any information about it.

17      MR. STRUMWASSER:  I'm sorry.  It is the EDI

18 tracking.  And she testified about -- issues tracking,

19 and she testified about the EDI issues.  So it's

20 confirmatory of the existence of the -- some of the

21 issues listed here are confirmatory of her testimony.

22      MR. KENT:  It's 6 to 12 months past when she had

23 any information about the EDI issues.

24      MR. STRUMWASSER:  That doesn't mean anything.

25      MR. KENT:  And she didn't have any information to
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 1 tie what was on that sheet to anything that had

 2 happened earlier.

 3      THE COURT:  Are you claiming that it's not

 4 authentic?

 5      MR. KENT:  No.  I'm claiming that it's irrelevant.

 6      THE COURT:  To her testimony?

 7      MR. KENT:  To her testimony.  There hasn't been

 8 any other testimony about that.  And beyond that, it's

 9 cumulative and unnecessary use of time.

10      THE COURT:  Well, it's already here.  We used the

11 time.

12          I'm going to look at it more closely, I'm not

13 sure.

14          If you remember -- sort of remember --

15      MR. STRUMWASSER:  I'm looking.

16      MR. GEE:  As I recall, your Honor, it was -- she

17 does recall being on the distribution for documents

18 like this but not -- she didn't remember this specific

19 document perhaps.  And it is a tracking log of all the

20 issues and problems they had with the EDI process.

21      MR. KENT:  It's 2008.  There's been no testimony

22 of the same issues, that they have any kind of impact

23 on PLHIC or anywhere else.

24      MR. GEE:  It goes to how quickly they fixed them.

25      MR. KENT:  No, it doesn't because there's no
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 1 connection --

 2      THE COURT:  All right.  All right.  I want to look

 3 at that.  We'll come back to it.

 4          933?

 5      MR. KENT:  That's, I think, in the same boat as

 6 932.

 7      THE COURT:  Okay.  935?

 8      MR. KENT:  I think we're on to another witness at

 9 that point.

10      THE COURT:  Okay.  Who is that?

11      MR. GEE:  Mr. McMahon or Mr. Wichmann.

12      THE COURT:  Then I have some other Soliman.

13          5519, does that sound right?

14      MR. STRUMWASSER:  Yes, that's correct.

15      MR. KENT:  Right.  That was the employment

16 application that we sponsored.

17      MR. STRUMWASSER:  No objection.

18      THE COURT:  Let me get there.

19          Okay.  5519, no objection.

20          (Respondent's Exhibit 5519 admitted into

21           evidence)

22      THE COURT:  5520?

23      MR. STRUMWASSER:  No objection.

24      THE COURT:  That will be entered.

25          (Respondent's Exhibit 5520 admitted into
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 1           evidence)

 2      THE COURT:  5521?

 3      MR. STRUMWASSER:  No objection.

 4      THE COURT:  That will be entered.

 5          (Respondent's Exhibit 5521 admitted into

 6           evidence)

 7      THE COURT:  5522?

 8      MR. STRUMWASSER:  No objection.

 9      THE COURT:  That will be entered.

10          (Respondent's Exhibit 5522 admitted into

11           evidence)

12      THE COURT:  5523?

13      MR. STRUMWASSER:  No objection.

14      THE COURT:  That will be entered.

15          (Respondent's Exhibit 5523 admitted into

16           evidence)

17      THE COURT:  5524?

18      MR. STRUMWASSER:  No objection.

19      THE COURT:  That will be entered.

20          (Respondent's Exhibit 5524 admitted into

21           evidence)

22      THE COURT:  5525?

23      MR. STRUMWASSER:  No objection.

24      THE COURT:  That will be entered.

25          (Respondent's Exhibit 5525 admitted into
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 1           evidence)

 2

 3      THE COURT:  5526?

 4      MR. STRUMWASSER:  No objection.

 5      THE COURT:  That will be entered.

 6          (Respondent's Exhibit 5526 admitted into

 7           evidence)

 8      THE COURT:  5527?

 9      MR. STRUMWASSER:  No objection.

10      THE COURT:  That will be entered.

11          (Respondent's Exhibit 5527 admitted into

12           evidence)

13      THE COURT:  5528?

14      MR. STRUMWASSER:  No objection.

15      THE COURT:  That will be entered.

16          (Respondent's Exhibit 5528 admitted into

17           evidence)

18      THE COURT:  5529?

19      MR. STRUMWASSER:  I don't remember what it was

20 about.

21      THE COURT:  ECAP August --

22      MR. KENT:  It's the ECAP newsletter announcing

23 that it had --

24      MR. STRUMWASSER:  I remember that.  No objection.

25      THE COURT:  All right.  That will be entered.
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 1          (Respondent's Exhibit 5529 admitted into

 2           evidence)

 3      THE COURT:  Then I believe the last one is 5530.

 4      MR. STRUMWASSER:  Yes, the IT RIMS report.  No

 5 objection.

 6      THE COURT:  That will be entered.

 7          (Respondent's Exhibit 5530 admitted into

 8           evidence)

 9      THE COURT:  I believe after that it's somebody

10 else's declaration, right?

11      MR. KENT:  I believe that's correct.

12      THE COURT:  We just did 924 to 933.  I think

13 that's Soliman.  And we entered the ones for Mr.

14 McMahon or not?

15      MR. STRUMWASSER:  We can.

16      MR. KENT:  I thought we did.

17      MR. GEE:  We entered for this week, but I don't

18 think we've gone to the previous week.

19      THE COURT:  We didn't go back.

20          So what about Vavra?

21      MR. STRUMWASSER:  We can do her, too.

22      MR. KENT:  We didn't come prepared for -- what I

23 suggest is the witnesses we haven't done, we ought to

24 get a list so we're all on the same page and then put

25 some time aside.  I think we'll have some time next
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 1 week.

 2      MR. VELKEI:  What about this afternoon?  We were

 3 going to talk about some orders anyway.

 4      THE COURT:  You guys can be ready.

 5      MR. STRUMWASSER:  We are much more amenable to

 6 late this morning than this afternoon because we're

 7 going to be sprinting to the airport.

 8      THE COURT:  Let's see when we're done.

 9          All right.  Ms. Watson, you've been previously

10 sworn in this matter.  You're still under oath.  If you

11 can just take the stand and state your name again.  And

12 thanks for your patience.

13      THE WITNESS:  My name is Ruth Watson.

14          (Witness previously sworn)

15                       RUTH WATSON,

16          called as a witness by the Department,

17          having been previously duly sworn, was

18          examined and testified further as

19          hereinafter set forth:

20      MR. VELKEI:  Give me one moment, your Honor,

21 please.

22      THE COURT:  No problem.

23         CROSS-EXAMINATION BY MR. VELKEI (Resumed)

24      MR. VELKEI:  Q.  Hello, Ms. Watson.

25      A.  Good morning.
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 1      Q.  How are you?

 2      A.  Fine.  How are you?

 3      Q.  Good, thanks.  Give me one more second.  I

 4 just wanted to keep going where we left off.

 5          If we could just turn very briefly,

 6 Ms. Watson, to Exhibit 540.  It will be the second

 7 page, which is the May 12, 2006, memo from Mr. Byrnes.

 8      A.  I'm sorry.

 9      Q.  Take your time.

10      A.  540?

11      Q.  Yes.  So it's the one that says, "PHS Paper

12 Eligibility Communication Final Document."  And there's

13 an executive summary, then a memo behind that.

14      A.  Thank you.  All right.

15      Q.  And just the statement, I want to direct your

16 attention to that second paragraph, the statement, "The

17 pilot is now nearing completion and has exceeded our

18 expectations for quality and efficiency."  That was in

19 fact true to the best of the company's knowledge at the

20 time it was made, correct?

21      MR. STRUMWASSER:  I'm sorry.  What page are we on?

22      MR. VELKEI:  Page 2.

23      THE WITNESS:  I'm sorry can you --

24      MR. VELKEI:  Q.  No problem.  So if you focus on

25 Page 2, which is Bates No. -- last four digits of 3758.
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 1 And you go to the second paragraph of Mr. Byrnes's

 2 memo, last statement, last line of the second

 3 paragraph, "The pilot is now nearing completion and has

 4 exceeded our expectations for quality and efficiency."

 5

 6      A.  Mm-hmm.

 7      Q.  You were asked about that statement yesterday,

 8 and my question to you is, "At the time the statement

 9 was made, it was true to the best of the company's

10 knowledge," correct?

11      A.  Based upon the metrics, yes.

12      Q.  So, in fact, I believe it was your testimony

13 yesterday:  "What we measured and looked at

14          at the time looked like they were

15          exceeding expectations," correct?

16      A.  I can't remember if they were exceeding

17 expectations or not, frankly, but I trust that that's

18 reflective of that.

19      Q.  So your point, if I understand correctly, was

20 in hindsight, looking back, there were problems that

21 occurred subsequently?

22      MR. STRUMWASSER:  Objection, vague as to "your

23 point."

24      THE COURT:  Overruled.

25      THE WITNESS:  My point is, yes, very early on in
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 1 the process, we were aware that there were some issues

 2 because there were customer issues that appeared.

 3 Whether or not they appeared May 12th is hard for me to

 4 know.  But I know before we laid everybody off, we knew

 5 there was some issues.

 6      MR. VELKEI:  Q.  And that would have been sometime

 7 subsequent to May 12th?

 8      A.  I assume so.

 9      Q.  Just so I understand correctly, the company

10 started planning the outsource of this function in

11 February; that was your testimony yesterday, correct?

12      A.  Sometime early in the first quarter.

13      Q.  And that the process was staged?

14      A.  Yes.

15      Q.  And it didn't fully go live, if you know what

16 that term means, until mid July; is that correct?

17      A.  It wasn't completed until July.

18      Q.  Now, prior to the time of it being completed,

19 you mentioned that there was some folks from Accenture

20 that came and actually sat and visited with you and the

21 people in your department?

22      A.  No.  People from group services, from United

23 group services, not from Accenture.

24      Q.  So members of the United group services team

25 came to your offices --
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 1      A.  Cypress.

 2      Q.  -- to understand the processes that you

 3 utilized in your department?

 4      A.  Yes.

 5      Q.  Could you spend a little time explaining the

 6 extent to which that happened?

 7      A.  I'm not sure what you're looking for.  They

 8 came.  They sat down with staff.  I think they

 9 interviewed management, some of the managers of the

10 Department.  They outlined the processes and the

11 process flow and some of the documentation.

12      Q.  How long did those individuals spend engaging

13 in that diligence?

14      A.  Weeks.  I'm not sure exactly how long.

15      Q.  If I understand correctly, your team was also

16 responsible for providing materials to Accenture

17 related to how your department operated, correct?

18      A.  Yes.

19      Q.  And these would have included policies and

20 procedures?

21      A.  Yes.

22      Q.  Process flows?

23      A.  Yes.

24      Q.  Diagrams and the like?

25      A.  Yes.
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 1      Q.  Is it also true that your department was

 2 responsible for providing Accenture with subject matter

 3 experts?

 4      A.  Yes.

 5      Q.  How many subject matter experts did you

 6 provide to Accenture?

 7      A.  I believe we sent one.  Beyond that, I really

 8 don't recall.

 9      Q.  "Sent one" meaning you actually sent

10 somebody --

11      A.  It was somebody who went to the Philippines.

12      Q.  So somebody from your department went to the

13 Philippines at Accenture to help familiarize the staff

14 with the process, correct?

15      A.  Yes.

16      Q.  The amount of time spent there?

17      A.  I don't recall.

18      Q.  Four to six weeks sound about right?

19      A.  Could be.  I don't recall.

20      Q.  I believe it was your testimony yesterday,

21 Ms. Watson, that the problems experienced once

22 Accenture went -- was complete, the process was

23 completely transferred over, was one of the most

24 difficult service breakdowns you've ever experienced;

25 is that correct?
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 1      A.  Yes, yes.

 2      Q.  But to be clear, it was for a discrete period

 3 of time, right?

 4      A.  It was for a period of months.

 5      Q.  So within a period of months, the problems had

 6 subsided; is that correct?

 7      A.  I wouldn't say they'd subsided.  They'd

 8 lessened.

 9      Q.  Put differently, the service issues had

10 improved, at least from your department's perspective,

11 correct?

12      A.  Yes.

13      Q.  Roughly how many months would you estimate it

14 took before service levels began to improve?

15      A.  I would say, you know -- sort of guessing now.

16 I can't tell you exactly.  I know that when I left,

17 which was an entire year later, we were still having

18 some issues.  It was improving.  I can't tell you

19 specifically what month it improved.

20      Q.  Give me one second if you would, ma'am.  You

21 were asked yesterday, "For how long did

22          these various problems persist?"

23               Answer:  "In group services

24          for months."

25          Does that remain your testimony?
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 1      A.  Yes, yes.  For months.

 2      Q.  In terms of resources that were brought in to

 3 assist your department and others, you mentioned the

 4 war room?

 5      A.  Yes.

 6      Q.  That was one of the tools that United provided

 7 to assist you and your team in terms of resolving some

 8 of these issues?

 9      A.  It was a tool that United set up to assist the

10 organization as a whole.  It was not just for group

11 services.  It was for service breakdowns across the

12 organization.  And in particular, I believe it was a

13 response to significant sales concerns.

14      Q.  But it was also utilized as a tool for you and

15 your team in group services, correct?

16      A.  It was a tool for us to identify issues and,

17 as we were working through them, to identify when there

18 was a fix or when something improved.  And yes, it was

19 a tool we all used.

20      Q.  So just to put it in perspective, if I

21 understand correctly the volume of mistakes was higher

22 on the initial cutover to Accenture, correct?

23      MR. STRUMWASSER:  Higher than what?  Ambiguous.

24      MR. VELKEI:  Q.  Higher than what you'd

25 experienced?
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 1      A.  Significantly higher.  And it lasted for a

 2 period of time.  I will tell you, it felt like service

 3 hell.  It was -- I've never experienced anything quite

 4 like it.  And from my perspective, the biggest

 5 challenge I had with it is it didn't need to happen to

 6 the extent it happened.

 7      Q.  Understood.  So let me focus back to just the

 8 timing.  So the significant hell that you were

 9 testifying to occurred at the initial cutover to

10 Accenture, correct?

11      A.  I don't want to say it occurred at the initial

12 cutover.  It -- part of it happened at the cutover, and

13 then it just continued and escalated for a period of

14 months.

15      Q.  For a period of months.  Then at some point

16 after that period of months, the issues began to

17 subside in your department, correct?

18      A.  The issues began to lessen, yes.

19      Q.  Fair to say that the principal issues that you

20 experienced, this hell that you're talking about,

21 occurred in 2006, correct?

22      A.  They were still happening at the early part of

23 2007, but to a lesser degree, yes.

24      Q.  I want to focus on your testimony about some

25 of this could have been avoided.
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 1      A.  Yes.

 2      Q.  And I believe you said that the Accenture team

 3 was processing the eligibility forms according to

 4 standard processes and procedures.  Do you recall that

 5 testimony yesterday?

 6      A.  Yes.

 7      Q.  And so those were the standard processes and

 8 procedures that were provided by your department,

 9 correct?

10      A.  They were provided by United staff from

11 interviews and documentation they did with my

12 department, yes.

13      Q.  There were actually materials that your

14 department provided to assist in Accenture's

15 understanding of the process, correct?

16      A.  I assume so, yes.

17      Q.  If I understand correctly, the concerns that

18 you had were that, while the Accenture team was

19 operating according to these standard procedures, that

20 there was special handling or special things that were

21 being done for certain accounts, correct?

22      A.  Yes.

23      Q.  I wrote down here, "special handling of

24 certain accounts."  That was one of the issues?

25      A.  Yes.
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 1      Q.  "Longstanding exceptions within the

 2 Department"?

 3      A.  Yes.

 4      Q.  And folks in your department knew where things

 5 were as opposed to the employees of Accenture, correct?

 6      A.  Yes.

 7      Q.  And the concept, if I understand correctly, is

 8 that the fact that the Accenture team was not aware of

 9 these longstanding exceptions, where things were,

10 caused them to make mistakes.  Was that your testimony?

11      A.  Yes.

12      Q.  Now, had your staff at any point prior to the

13 transition to Accenture attempted to document any of

14 these special handling rules, longstanding exceptions?

15      A.  I can't tell you if I know that or not.

16      Q.  Are you aware of any documentation that your

17 staff did to try to set forth in writing what these

18 longstanding exceptions were?

19      A.  All I can tell you at my level is they should

20 have been documented.  I can't tell you specifically,

21 since I wasn't the one what actually did it, whether or

22 not they were documented.

23      Q.  Presumably, if they had been documented and

24 turned over to Accenture, it would have been less of a

25 problem, correct?
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 1      MR. STRUMWASSER:  Speculation, no foundation.

 2      THE COURT:  I'll allow it.

 3      THE WITNESS:  Yes.

 4      MR. VELKEI:  Q.  Now, had you -- also, the

 5 reference to "folks knew where things were," had folks

 6 in your department documented exactly where Accenture

 7 would find various pieces of information that were

 8 important to the eligibility function?

 9      A.  I have no idea.

10      Q.  Did you ever instruct your employees to

11 document all these special rules and procedures?

12      A.  Yes.

13      Q.  And when did you do that?

14      A.  I mean, sometime through managing the

15 department, you know, there's an assumption that things

16 are documented.

17          As -- at my level, going down to the person

18 who data enters eligibility and saying, "Are you sure

19 you have everything documented?" is not what I do.  So

20 there's an assumption that, if it's being done, it's

21 being done correctly, it is documented.

22          We were working always to improve

23 documentation, but I can't tell you specifically each

24 document and who did it and who was responsible for it.

25      Q.  Ms. Watson, fair to say you never checked to
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 1 determine whether in fact all of these special rules

 2 and longstanding exceptions were, in fact, documented,

 3 did you?

 4      MR. STRUMWASSER:  Asked and answered.

 5      THE COURT:  Sustained.

 6      MR. VELKEI:  Q.  Did you ever see any

 7 documentation reflecting these longstanding exceptions

 8 or special handling rules that you were talking about

 9 yesterday?

10      A.  I can't recall.

11      Q.  Now, you also testified yesterday that

12 Accenture would send back certain eligibility forms

13 back to the employers; is that correct?

14      A.  Yes.

15      Q.  So they went back to the employers directly as

16 opposed to your department?

17      A.  Yes.

18      Q.  Presumably the ones that were sent back were

19 those forms that were not properly filled out, correct?

20      A.  Sometimes they were properly filled out, and

21 the person who interpreted them didn't interpret them

22 correctly.

23      Q.  Because they didn't have all the rules

24 available to them to know how things should be

25 conducted or handled?
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 1      A.  It wasn't always just about special handling.

 2 Sometimes it was about standard practices as well that

 3 somebody missed.

 4      Q.  Did you ever try to document the extent to

 5 which the mistakes that were being made by Accenture

 6 were a result of not following standard procedures or

 7 just not having the rules available to them to make the

 8 right decision?

 9      A.  It was a team that was led by Sonia Lively.

10 And she was the one who documented any of the issues,

11 tracked any of the issues.  And she was part of the

12 integration team.  And she, my understanding was,

13 managed Accenture for United.  So any documentation

14 would have been her responsibility to do.

15      Q.  So, Ms. Watson, the answer would be, then, no,

16 you never tried to document the extent to which the

17 mistakes that were being made were a result of not

18 following the standard procedures or not having the

19 information available to make the right decisions,

20 correct?

21      MR. STRUMWASSER:  Asked and answered.

22      THE COURT:  So you're asking if she did either one

23 or both or -- I think really the question is --

24      MR. VELKEI:  Q.  I'm just trying to determine

25 whether you, not Ms. Lively, you undertook any effort
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 1 to determine the root cause of the mistakes that were

 2 being made -- excuse me -- by the folks at Accenture.

 3      THE COURT:  Go ahead.

 4

 5      THE WITNESS:  Well, that's a different question.

 6 And yes, we had a conference call that we had daily to

 7 talk about the root cause and what we needed to do to

 8 fix it and put things in place.

 9          Now, whether or not it was specifically

10 special handling -- it was just what was the root cause

11 of the issues that were happening; what could we do to

12 fix them?  That was daily.

13      MR. VELKEI:  Q.  Are you able to testify here

14 today about to what extent problems -- mistakes were

15 made by Accenture as a result of failing to follow the

16 policies and procedures that were provided to them?

17      MR. STRUMWASSER:  That's ambiguous as to "extent."

18      THE COURT:  All right.  I understand.  You're

19 trying to find out whether or not --

20          Can you quantify in some way the difference

21 between whether there were problems because they

22 couldn't follow the normal things or because they

23 weren't doing special handling?

24      THE WITNESS:  No, I cannot quantify that, not from

25 many years ago, no.
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 1      THE COURT:  Move on.

 2      MR. VELKEI:  I appreciate that, your Honor.  Thank

 3 you.

 4      Q.  Ms. Watson, is it your testimony that it was

 5 unreasonable for a company to expect employers to fill

 6 out these eligibility forms correctly?

 7      A.  Interesting turn of phrase.  Is it

 8 unreasonable?  No.  But it's expected that employers

 9 don't always fill out and employees don't always fill

10 out these forms correctly.

11      Q.  Presumably, once employers are told that

12 they're going to be expected to fill these out

13 correctly the first time, behavior tends to change over

14 time by employers, wouldn't you agree?

15      MR. STRUMWASSER:  Objection, no foundation,

16 speculative.

17      THE COURT:  Sustained.

18      MR. VELKEI:  Q.  Was there some criticism -- let

19 me be clear.

20          So the process at Accenture when there were

21 forms that were not -- the eligibility forms didn't

22 conform with what was required, it was in fact a policy

23 that was set up with Accenture that Accenture would try

24 to call the employer to determine or get information to

25 fix those forms, correct?
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 1      A.  Not to my knowledge.  If it was, it was later,

 2 after we had issues.

 3      Q.  Right, sometime in fall of 2006.  Does that

 4 sound about right?

 5      A.  I can't testify specifically to the date or

 6 the time, but I know the process changed.

 7      Q.  So would it be fair to say that, sometime in

 8 2006, without specifying what period, the system was

 9 set up to have Accenture actually call the employer

10 before the rejects were sent back to see if they could

11 get resolution on any outstanding questions, correct?

12      A.  I will tell you, my recollection is that it

13 went to San Antonio, Texas.  And San Antonio, Texas is

14 the one that called.  If Accenture called, it could be.

15 I can't recall that specifically if they did.

16      Q.  There were certainly instances, wouldn't you

17 agree, prior to the switchover to Accenture under the

18 high-touch model where your team would call multiple

19 times to employers and not get returned phone calls and

20 the issue would never be resolved, correct?

21      MR. STRUMWASSER:  Irrelevant.

22      THE COURT:  I'll allow it.

23          If you know.

24      THE WITNESS:  There were times that probably

25 multiple calls were made, and there were times maybe
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 1 that things were not resolved, but not to the level

 2 that we experienced going forward.

 3      MR. VELKEI:  Q.  You talked about handwritten

 4 forms and many of the eligibility forms weren't

 5 standardized within your department.  Do you recall

 6 testifying about that?

 7      A.  Yes.

 8      Q.  Would you agree that the fact that the forms

 9 were not standardized complicated the process?

10      A.  Yes.

11      Q.  And that standardizing forms simplifies and

12 eliminates error?

13      A.  Yes.

14      Q.  You would agree that standardizing forms of

15 this nature is a good practice?

16      A.  I would agree it's a good practice.  My issue

17 is not that that's a good practice.  My issue is that

18 we didn't give people enough time to get it right.

19          And so it was almost -- by trying to

20 standardize it too quickly, by not doing as much

21 communication as perhaps we could have done, we created

22 more service issues.  So I'm not against standardizing

23 and making things consistent.  It's just how you go

24 about communicating and making it happen.

25      Q.  Fair to say that, prior to the switchover to
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 1 Accenture, you had not made efforts to standardize the

 2 forms yourself, correct?

 3      A.  Correct.  And part of that was PacifiCare's

 4 response to employer demand of a large employer who

 5 says, "I am not going to change for you.  This is what

 6 I do with everybody."

 7      Q.  Part of what United was trying do was

 8 standardize those eligibility forms?

 9      A.  Yes.

10      MR. STRUMWASSER:  Asked and answered.

11      THE COURT:  Overruled.  All right.  I'll let it

12 stand.  She said "yes."

13      MR. VELKEI:  Q.  Let's switch gears if we can and

14 go to Exhibit 1039.

15          Who is Ms. Tucker?

16      A.  Tammy Tucker was a vice president of large

17 group sales, I believe, sales, at PacifiCare.

18      Q.  She's communicating to you that clients are

19 being told by your staff that their jobs are being

20 eliminated and that they will need to contact the

21 Philippines.  Do you see where she says that?

22      A.  Yes.

23      Q.  Was that the protocol you provided for your

24 teams in dealing with customers?

25      A.  No.
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 1      Q.  So you would agree with me that, to the extent

 2 that was occurring, that was not appropriate?

 3      A.  Yes.

 4      Q.  And that customers had a right to be upset

 5 about that?

 6      A.  Yes.

 7      Q.  The statement that the customers would have to

 8 call the Philippines was not in fact accurate, was it,

 9 Ms. Watson?

10      A.  No.

11      Q.  In fact, the only function that Accenture was

12 performing was actually the data entry of the

13 information into the system, correct?

14      A.  Yes.

15      Q.  It was your team of legacy PacifiCare

16 employees that was still responsible for interfacing

17 with customers about any questions they had; isn't that

18 true?

19      A.  I think at this point then that -- and I do

20 remember this issue.  And I do remember talking to

21 staff about this was an inappropriate response.

22          I think the challenge was they did not know

23 who -- they had no sight.  They couldn't see where the

24 forms were at this point.  They weren't sure what

25 happened.  And I think their response was, "It moved to
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 1 the Philippines, so I'm not sure who you would

 2 contact."

 3      MR. VELKEI:  Could you read that question back,

 4 please?

 5          (Record read)

 6      THE WITNESS:  Yes.

 7      MR. VELKEI:  Q.  So the structure of your

 8 department had changed in 2006, correct?

 9      A.  Yes.

10      Q.  So it went from particular persons having

11 individual -- having particular accounts with customers

12 to a system whereby any particular representative could

13 receive a call from any particular customer; is that

14 correct?

15      A.  Are you talking -- specifically what are you

16 talking about, eligibility or accounts receivable?  In

17 accounts receivable, they still had designated

18 customers that did call them specifically.

19          In eligibility, it was more of a general

20 person who could answer the call.

21      Q.  So let's focus on eligibility.  Maybe if you

22 could just describe that new process with your team.

23 If a customer had a question, how did it operate?

24      A.  In eligibility -- so you're talking as we were

25 outsourcing?
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 1      Q.  Yes.

 2      A.  I couldn't tell you what that process was

 3 because it was such a change.  So, you know, I can

 4 speak more specifically -- because it was a very short

 5 period of time.  I know you're looking at me

 6 incredulous.  But this was a change in our process, and

 7 it was a very short period of time when this happened.

 8 So I don't recall specifically how that was handled

 9 during that period of time.

10      Q.  I am a little confused.  Forgive me.  So I'm

11 just trying to get an understanding.  What was your

12 understanding of how the process worked when customers

13 had questions about eligibility?

14      MR. STRUMWASSER:  Vague as to time.

15      MR. VELKEI:  Q.  During the period of time that

16 you were still running the department, let's say, the

17 second half of 2006 and the first half of 2007.

18      A.  So once again, it was a very different

19 process.  So while there were still legacy PacifiCare

20 people in Cypress, it was a small period of time from

21 the time we made the change to when the cutover

22 happened to Accenture.

23          I will tell you honestly, I cannot recall

24 precisely how those calls are handled.  I think they

25 called into accounts receivable reps; they called to
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 1 the eligibility team.

 2          Once the cutover happened, it -- once again,

 3 they would call the accounts receivable folks often

 4 because those were their designated contacts.  But a

 5 lot of it was handled through the San Antonio, Texas,

 6 office.  Once again, this was a whole new process we

 7 were going through in terms of development, the

 8 development of forms, which was something we hadn't

 9 done before.

10      Q.  Is there something called a small group broker

11 hotline?

12      A.  Yes.

13      Q.  Were you responsible for managing that during

14 your time as --

15      A.  Yes.

16      Q.  Mr. Strumwasser asked you some questions about

17 the broker survey.  I would like you to turn, if you

18 could, to Exhibit 5265, specifically Page 1950.

19      A.  Okay.

20      Q.  So I actually wanted to direct your attention

21 to the categories of "The Worst."  And according to

22 this survey, one of the areas where PacifiCare was the

23 worst or least effective was with respect to the small

24 group broker hotline.  Do you see that?

25      A.  I do.
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 1      Q.  That was in fact a group that was managed by

 2 you at the time?

 3      A.  Not at this time, no.  It was moved to UHC

 4 under brokers.  I no longer managed brokers.

 5      Q.  When did you stop managing the broker hotline?

 6      A.  When the change happened between -- when we

 7 aligned ourselves according to United.  When we moved

 8 brokers and commissions and all those things over to

 9 UHC.

10      Q.  When did that happen, Ms. Watson?

11      A.  Sometime in the March time frame when we did

12 all that change of staff, and the broker commissions

13 and the case installation, and group setup all moved

14 over to UHC.

15      Q.  You testified yesterday that you had occasion

16 to speak to brokers?

17      A.  Yes.

18      Q.  In what context did that happen?

19      A.  I went to a broker forum at one point early on

20 in this, and then, because I had done that in the past,

21 they would call me on the phone.

22      Q.  Okay.  So there were certain brokers that knew

23 to call you?

24      A.  Yes.

25      Q.  How did they know that?
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 1      A.  Because I had gone and spoken to them before

 2 and because I owned group services.  So they knew my

 3 name.  They had my business card, and they called me.

 4      Q.  So to be clear, the small broker hotline, it's

 5 your testimony that, after March of 2006, you had no

 6 responsibility for managing that?

 7      A.  I really don't recall the date.  I -- that's

 8 one of those areas I'm going to, unfortunately, not

 9 specifically relate to.

10      Q.  So just to recap, you did have ownership of

11 the small broker hotline --

12      A.  Yes.

13      Q.  -- for some period of time, correct?

14      A.  Yes.

15      Q.  You just don't recall when that responsibility

16 transitioned, correct, Ms. Watson?

17      A.  Yes, correct.

18      Q.  And I know it's hard; I know we're trying to

19 get through this quickly, but for purposes of the court

20 reporter, let's both just try not to talk over each

21 other.

22      A.  Sure.

23      Q.  Appreciate that.

24          I want to look, if we can, at Exhibit 1040.

25 That was a document that was discussed with the
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 1 Department -- that the Department discussed with you?

 2      A.  Mm-hmm.

 3      Q.  All right.  Can you identify any issues that

 4 relate to group services in this document?

 5      MR. STRUMWASSER:  Any page?  Any page in the

 6 document?  I'm sorry.

 7      THE COURT:  Is that right?  Are you asking her to

 8 look at all --

 9      MR. VELKEI:  Yes.

10      THE COURT:  -- three pages?

11      MR. VELKEI:  Yes, your Honor.

12      THE COURT:  All right.

13      THE WITNESS:  No. 4, on the last page.

14      MR. VELKEI:  Q.  Okay.  Anything else?

15      MR. STRUMWASSER:  Excuse me.  I think she's still

16 reading.

17      MR. VELKEI:  Q.  Take your time, Ms. Watson.  I

18 don't mean to rush you.

19      A.  I will say that's it.

20      Q.  All right.  And how did this issue relate to

21 group services, if you would explain it?

22      A.  The only thing is -- that I can figure out is

23 the address of the member.

24      Q.  Meaning?

25      A.  The data -- where it says, "sent to an address
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 1 with a 15-digit PO box."  So the only thing can I look

 2 at at this point is that perhaps her address was

 3 entered incorrectly, so it went to a wrong address.

 4      Q.  So fair to say that the only possible issue

 5 that related to group services on this entire document

 6 is the one you've identified on the last page?

 7      A.  That's the only issue I can see.

 8      Q.  Also fair to say that you don't have any

 9 personal knowledge with regard to any of the other

10 issues that are identified in this document?

11      A.  Other than the fact that these are issues that

12 I was hearing at the time.

13      Q.  So you had some kind of anecdotal knowledge,

14 but you couldn't speak to what the issues were or what

15 happened on any of the various other issues or

16 statements identified in this document, correct?

17      MR. STRUMWASSER:  Objection, mischaracterizes her

18 testimony.  It's irrelevant -- whether she had personal

19 knowledge of people going to the doctor's office?

20      MR. VELKEI:  It's entirely relevant, your Honor.

21 The witness made some general statements about issues

22 that are reflected in this document.  I'm just trying

23 to test --

24      THE COURT:  Could you read it.

25          (Record read)
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 1      THE COURT:  I'll allow that.

 2      THE WITNESS:  Yes.

 3      MR. VELKEI:  Q.  That's correct?

 4      A.  Yes.

 5      Q.  Why don't we turn if we can to Exhibit 1041.

 6 I'm going ask you to sort of perform the same

 7 exercises.  Could you identify for me what -- if

 8 there's anything in 1041 that relates to group

 9 services.

10      A.  It's on the last page, the second and third

11 bullet.

12      Q.  Okay.  And so we're talking about, second

13 bullet is "ASF wants self service portal"?

14      A.  Yes.

15      Q.  What was the issue that impacted your

16 department there, if you know?

17      A.  The issue is we did not have a self service

18 portal for eligibility, so they could not access

19 information online.

20      Q.  Had PHS ever had a self service portal?

21      A.  No.  Well, we had -- it wasn't portal.  We did

22 have some -- I think if you notice it's -- it's

23 mentioned here, "Employease," is something that we did

24 on a case-by-case basis.

25      Q.  Fair to say, though, that this issue that
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 1 you've identified didn't reflect on any mistake that

 2 Accenture had committed, correct?

 3      A.  No.

 4      Q.  No mistake of any United employee that you

 5 could identify, correct?

 6      A.  No.

 7      Q.  What was the second issue?

 8      A.  Student status issues and claims denied.

 9 Student statuses would have been something that in

10 general was administered in group services.

11      Q.  Do you know what the specific issue is that's

12 identified here?

13      A.  Yeah, it looks like that, when claims went to

14 process a claim, that it indicated that the person was

15 over a particular age, and they needed to have a letter

16 saying what was the status, what was the student

17 status?  Was the person a full-time student?  You had

18 to be a full-time student in order to be eligible.

19      Q.  Did this reflect a mistake made by Accenture?

20      A.  No.

21      Q.  Did this reflect a mistake made by anybody at

22 United?

23      A.  No, that I know of.

24      Q.  Other than the two issues that you've

25 identified, fair to say that you don't -- none of the
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 1 other issues related to anything affecting group

 2 services, correct?

 3      A.  Correct.

 4      Q.  And fair to say that you also don't have

 5 personal knowledge with regard to any of the other

 6 issues identified in this document, correct?

 7      MR. STRUMWASSER:  Objection.  It's really vague

 8 what he means by "personal knowledge of the issues."

 9 Is he really asking whether the person -- whether

10 Ms. Watson personally observed the underlying fact or

11 whether she personal received reports?

12      THE COURT:  Can you read the question back?

13          (Record read)

14      THE COURT:  Other than receiving the information?

15      MR. VELKEI:  Right.

16      THE COURT:  I'll allow it.

17      THE WITNESS:  My personal knowledge was, as we

18 mentioned, being the recipient of this e-mail and being

19 on conference calls and conversations with the sales

20 folks where these things were discussed.

21      MR. VELKEI:  Q.  So generally anecdotal

22 information?

23      MR. STRUMWASSER:  Objection, vague as to what

24 "anecdotal" means in that context.

25      THE COURT:  I'll allow it.
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 1      THE WITNESS:  Yes.

 2      MR. VELKEI:  Q.  I wanted to ask you about a

 3 statement that you made in the examination by the

 4 Department yesterday.  By the way, did you, after we

 5 broke yesterday morning, I believe, did you meet with

 6 the Department again?

 7      A.  The attorneys?  Yes.

 8      Q.  For how long did you meet with them this time?

 9      A.  A couple of hours, two and a half, maybe.

10      Q.  What was discussed for a couple of hours

11 yesterday, Ms. Watson?

12      A.  My testimony yesterday.

13      Q.  Testimony, the statements you made to me in

14 your cross -- the cross-examination yesterday?

15      A.  Just in general.  The documents.

16      Q.  Did you practice additional questions?

17      A.  We practiced a couple.  It was more just

18 general.  Information.

19      Q.  What questions did you practice?

20      A.  What questions did I practice?  I think it was

21 -- I really couldn't tell you verbatim what the

22 question was.

23      Q.  You don't need to tell me verbatim, just what

24 your recollection is?

25      A.  You know, part of it was -- I think one of the
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 1 questions was about the issue of you were in group

 2 services not claims and customer service.  And asking

 3 me specifically about, you know, what I had heard sort

 4 of, you know, what was my responsibilities.  And I

 5 mean, it's hard to remember.  We just talked about the

 6 general testimony that we made yesterday.  And you

 7 know, some of it was that they felt that I had been

 8 honest and I needed to continue to not respond to

 9 anything that I did not know specifically and to be

10 honest with my responses.

11      Q.  Sounds like good advice.  Did you feel you

12 were obligated to meet with the Department yesterday

13 for several hours?

14      A.  From my perspective, I feel like I'm

15 cooperating in a government -- I work for a government

16 agency now, so a part of it is I feel like I need to

17 cooperate in a government investigation, and that's

18 what it felt I was doing.

19      Q.  So, yes, you felt obligated to meet with them

20 yesterday?

21      A.  I don't know if "obligated" is the right word.

22 I felt like it was the right thing for me to do.

23      Q.  The statement was made by you, the question

24 that you were asked is were you observing a general

25 deterioration of administration of the PPO plan.  "My
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 1 observation was that service was deteriorating across

 2 the board.  There seemed to be in group service it was

 3 across the board.  It seemed to be on the other side of

 4 the house, meaning claims and customer service, that

 5 there was some more complaints about the PPO."  Could

 6 you --

 7      MR. STRUMWASSER:  Could I ask what page you're

 8 reading from?

 9      MR. VELKEI:  It's my Page 59 because this is a

10 draft transcript I received this morning.

11      Q.  Could you explain what you meant when you said

12 there were some more complaints about the PPO?

13      A.  That was my recollection that the issues of

14 the certificate of credible coverage I know is one of

15 the issues that just things relative to the RIMS

16 platform and the PPO platform, towards the end in

17 particular from the claims perspective, that seemed to

18 be an issue.

19      Q.  Is it your testimony, Ms. Watson, that you

20 thought that there were more service problems

21 associated with the PPO claims as opposed to HMO

22 claims?

23      A.  Not -- not more in volume, but more -- there

24 were a lot of issues that were coming up, and the PPO

25 seemed to be one that was coming up a lot.  I know that
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 1 was a process where we were looking to try and move the

 2 PPO to -- to the United's platform.  And so there were

 3 a lot of things that came up as we were trying to work

 4 through that process, as United was trying to work

 5 through that process.

 6      Q.  So fair to say that there were more problems

 7 associated with the HMO side than the PPO side.

 8      MR. STRUMWASSER:  Objection, misstates her

 9 testimony or is vague.

10      MR. VELKEI:  I don't know.  Is it correct?

11      THE COURT:  The problem is the "more," so she was

12 saying there were more issues.  You're asking was there

13 more volume.

14      MR. VELKEI:  I'm going to start there.

15      Q.  Were there more volume of issues on the HMO

16 side or the PPO side?

17      MR. STRUMWASSER:  More volume of issues?  Not

18 complaints?

19      MR. VELKEI:  Q.  Let's start with more volume of

20 complaints on the HMO side than the PPO side; would you

21 agree?

22      A.  I will tell you that the HMO dwarfed the PPO

23 in terms of volume for every transaction that we did,

24 and many more transactions.  And so from a volume

25 perspective, it would be very hard to say.  So per
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 1 capita maybe there seemed to be more noise coming up on

 2 the side of the PPO.

 3      Q.  So it's your testimony that it was your

 4 impression that there were more issues associated with

 5 the PPO product than the HMO product related to

 6 service?

 7      A.  You know, it's hard when you say "more

 8 issues."  There was beginning to be a lot of comment

 9 about the PPO.  If you're talking about volume, I mean,

10 the HMO is always -- HMO was, as I say, three or four

11 times the size, if not more than that, of the PPO.  So

12 for the volume of the PPO that we had, there seemed to

13 be issues relative -- from the employers's perspective,

14 we seemed to be getting a lot of issues relative to the

15 PPO.

16      Q.  Back to my question, if you don't know, let me

17 know.

18          (Record read)

19      THE COURT:  Now you're asking number of issues,

20 number of different issues.

21      MR. VELKEI:  That's correct.

22      THE COURT:  I'll allow that as a cross-examination

23 question but not to assume anything by the question.

24      MR. VELKEI:  Right.

25      THE WITNESS:  Once again you're asking me for
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 1 anecdotes, so my impression?  Yes.

 2      Q.  And what is that impression based upon?

 3      A.  Anecdotal -- my recollection at the time that

 4 they were starting to see a pickup in PPO issues.

 5      Q.  Can you quantify the impact on PPO claims as a

 6 result of the issues that you've testified to with

 7 regard to your department?

 8      A.  No.

 9      Q.  Can you quantify impact on PPO claims as a

10 result more generally of the integration process that

11 United undertook at PacifiCare?

12      A.  No.

13      Q.  All anecdotal?

14      A.  It's -- I don't know how I could quantify --

15 yes, I suppose it's anecdotal, but I don't know how I

16 could quantify it from many years back specifically,

17 numbers.

18      Q.  Just a couple questions about high-touch

19 philosophy.  You mentioned this term several times

20 yesterday, and the legacy PacifiCare had a high-touch

21 model, at least your department, correct?

22      A.  (Nods head affirmatively)

23      Q.  You would agree with me, Ms. Watson, that

24 that's more costly?

25      A.  Yes.
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 1      Q.  You would agree that that's generally less

 2 efficient?

 3      A.  That's interesting.  It's less efficient, but

 4 sometimes it makes more loyal customers.

 5      Q.  Oftentimes a high-touch model is utilized to

 6 compensate for the absence of automation.  That was one

 7 of the points you made yesterday, correct?

 8      A.  I think there were two things going on there.

 9 I would agree that we had a lack of automation, so some

10 of that necessitated a higher touch.  But I also think

11 it had some cultural aspects to the way things were

12 done at PacifiCare.

13      Q.  Typically a higher touch model is required

14 where there's less standardization, correct?

15      A.  Yes, but to circle back, we -- we very much

16 were in touch with our members, especially on the

17 senior side.  So we had people that came in, and that

18 was part of our culture.  It wasn't just that it was

19 high touch because we lacked technology.  It was high

20 touch because we reached out and touched our members.

21 It was what we did.  It was who we were.

22      Q.  Are you aware of any other health insurance

23 companies today that follow this high-touch model?

24      A.  Well, I work for County Organized Health

25 System that does very much that model, so yes, I am
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 1 aware of the organization I work in that is probably

 2 even more high touch than PacifiCare.

 3      Q.  Any others that you can identify?

 4      A.  I can't tell you specifically.

 5      MR. VELKEI:  No further questions.

 6      THE COURT:  Anything further?

 7      MR. STRUMWASSER:  Sure.

 8      THE COURT:  You want to take a break?

 9      MR. STRUMWASSER:  Yeah, let's take a break.

10      THE COURT:  So I made a list of the things that,

11 exhibits.  It's not very nice, but I'll copy it and

12 give it to you.

13          (Recess taken)

14      THE COURT:  Go ahead.

15      MR. STRUMWASSER:  Thank you, your Honor.

16          REDIRECT EXAMINATION BY MR. STRUMWASSER

17      MR. STRUMWASSER:  Q.  Ms. Watson, I'm going read

18 to you a passage from yesterday's transcript.

19          Page 102 for counsel's benefit.

20      MR. VELKEI:  Thank you.

21      MR. STRUMWASSER:  Q.  Line 14.

22               Question:  "You were less

23          concerned in the first wave of

24          layoffs, correct?"

25               Answer:  "Yes."



17809

 1               Question:  "So you were

 2          really concerned in the

 3          eligibility layoffs; is that

 4          correct?"

 5               Answer:  "Yes."

 6          Were you unconcerned about the first wave of

 7 layoffs?

 8      A.  No.

 9      Q.  Can you tell the Judge your relative levels of

10 concern about the first wave of layoffs and the

11 eligibility layoffs?

12      A.  I think the first layer was looking at things

13 that were moving out of the department, things we were

14 projecting were going to happen when United came on

15 board.  It was looking at staff and seeing if there was

16 a, you know, an extra person that perhaps we could

17 eliminate.

18          It wasn't eliminating an entire function and

19 sort of the knowledge that went with that function.  So

20 I was less concerned about that than I was with the

21 eligibility layoff.

22      Q.  On Page 106, you have series of questions

23 following your description of the 2:00 o'clock in the

24 morning session with Ms. Lively.  On Line 8:

25               "Fair to say that a lot of
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 1          work was put in to try to do the

 2          right thing?"

 3               Answer:  "Yes."

 4          What did you understand the term "do the right

 5 thing" meant in this context?

 6      A.  The layoffs were something that we were

 7 instructed to do.  It was part of the process of this

 8 integration.  I think we did it in as unbiased and a

 9 fair way as you could in selecting the staff.

10      Q.  On Page 107 -- I'll read the question starting

11 On Line 13:

12               "Fair to say that, at the

13          time the testing was done, you

14          didn't complain to anybody that

15          you thought there were things

16          that should have been been done,

17          weren't being done vis-a-vis

18          testing?"

19               Answer:  "I would say that

20          I did complain to somebody on how

21          rapidly we were doing it, yes."

22               Question:  "Focusing, though,

23          on did you ever complain at that

24          time that there were things in the

25          testing that should have been done



17811

 1          that weren't?"

 2               Answer:  "No."

 3          Why did you not complain about the things that

 4 were being done in the testing?

 5      A.  Because there was a team designated from

 6 United that had done this before and had anecdotally

 7 told me that they were done correctly before, that it

 8 was a process they'd done quite successfully.  I

 9 assumed they were the experts on testing and they were

10 the experts on working with moving this process out.

11          So I did not specifically get into the middle

12 of the testing other than to make sure we did testing.

13      Q.  Then on Page 110, we have some questions about

14 Exhibit 283.  Question on Line 4:

15               "In fact, you had an

16          opportunity to comment and

17          certainly didn't propose any

18          changes to this answer,

19          correct?"

20               Answer:  "No, I did not

21          propose changes."

22          Why did you not propose changes to language in

23 Exhibit 283?  And I guess we're talking here about the

24 attachments.

25      A.  My recollection of this document and what we
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 1 did with any of these documents is they were prepared

 2 by the integration team or by human capital folks or

 3 the folks in the organization in charge of this kind of

 4 communication.

 5          So my job was to look and see if there was

 6 anything egregious, if there was any kind of

 7 misstatement of sort of facts.  And I don't believe

 8 there was any misstatement of fact.  So that's kind of

 9 what I looked at.

10      Q.  With regard to the questions this morning

11 about 1040 and 1041, you agreed with Mr. Velkei that

12 your information is anecdotal.  What do you understand

13 the term -- the word "anecdotal" to mean this this

14 context?

15      A.  Something that I heard from somebody else.

16      Q.  As a manager, did you use anecdotal

17 information?

18      A.  Yes.

19      Q.  Did you find it to be, at times, a reliable

20 source of business information?

21      A.  Anecdotal information in a service environment

22 is usually your first indication that there's a

23 problem.  So yes, it's something you pay attention to.

24      Q.  With respect to 1040 and 1041, the information

25 that you did get, what were the sources of that
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 1 information?  Under what circumstances did you get that

 2 information?

 3      A.  I was on multiple conference calls with the

 4 integration team, with folks from both claims customer

 5 service and group services, and individual

 6 conversations with people.  And in the war room, we

 7 definitely documented issues from all areas.

 8      MR. STRUMWASSER:  No further questions.

 9      THE COURT:  Anything further?

10      MR. VELKEI:  Just a few follow-up questions.  It's

11 really just in one area.

12             RECROSS-EXAMINATION BY MR. VELKEI

13      MR. VELKEI:  Q.  Ms. Watson, with regard to the

14 process of people from United coming to interview your

15 staff about procedures utilized for eligibility, in --

16 I believe your testimony was they came for several

17 weeks to interview your staff about how things worked.

18          And it's in fact the case, isn't it,

19 Ms. Watson, that people in your department actually

20 told the United representatives that there were no

21 special handling requirements when in fact there were?

22      MR. STRUMWASSER:  Objection, beyond the scope.

23      MR. VELKEI:  Q.  Correct?

24      MR. STRUMWASSER:  Objection, beyond the scope of

25 the redirect.
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 1      THE COURT:  I thought we dealt with this already.

 2 Sustained.

 3      MR. VELKEI:  It really was two questions.  That's

 4 all I had, your Honor.  And I was just following up on

 5 testimony.

 6      THE COURT:  It doesn't matter how many, two

 7 questions.  He's done his.  It doesn't seem to relate

 8 to that.  We've talked about it already.

 9      MR. VELKEI:  Understood.  Understood, your Honor.

10 I have no further questions then.

11      THE COURT:  All right.

12          Anything further?

13      MR. STRUMWASSER:  Nothing further, your Honor

14      THE COURT:  May this witness be released?

15      MR. KENT:  Yes, your Honor.

16      MR. STRUMWASSER:  Yes.

17      THE COURT:  Ms. Watson, you're released.  You're

18 free to go or stay, whichever you prefer.

19          So I think we could take care of a few of

20 these documents, yes?

21      MR. VELKEI:  I think so.

22      THE COURT:  How about --

23      MR. KENT:  The ones on your list?

24      THE COURT:  Let's start with this witness.  So how

25 about 1037?
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 1      MR. VELKEI:  No objection, your Honor.

 2      THE COURT:  That will be entered.

 3          (Department's Exhibit 1037 admitted into

 4           evidence)

 5      THE COURT:  1038?

 6      MR. VELKEI:  No objection.

 7      THE COURT:  That will be entered.

 8          (Department's Exhibit 1038 admitted into

 9           evidence)

10      THE COURT:  1039?

11      MR. VELKEI:  No objection.

12      THE COURT:  That will be entered.

13          (Department's Exhibit 1039 admitted into

14           evidence)

15      THE COURT:  1040?

16      MR. VELKEI:  No objection.

17      THE COURT:  That will be entered.

18          (Department's Exhibit 1040 admitted into

19           evidence)

20      THE COURT:  And 1041?

21      MR. VELKEI:  No objection.

22      THE COURT:  That will be entered.

23          (Department's Exhibit 1041 admitted into

24           evidence)

25      THE COURT:  So that takes care of those.  And do
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 1 you have any that you can do now, or is that

 2 something --

 3      MR. VELKEI:  Could we take a half an hour, get

 4 organized and go through a fair amount of these, I

 5 think.  Maybe even do the orders as well, get that

 6 done?

 7      MR. STRUMWASSER:  I would love to do whatever we

 8 can do right now.  But we're going to try and get to

 9 the airport and get out of town.  So if it's stuff that

10 we have to take a while for, let's just do it all when

11 we're going to do it next week.

12      MR. VELKEI:  We left it that we were going to meet

13 this afternoon to discuss the orders, so why are you

14 rushing to catch a plane?

15      THE COURT:  I'm happy to not meet this afternoon.

16 But I think we can come back in 15 minutes or a half an

17 hour and get rid of some of this.

18      MR. VELKEI:  A lot of it.

19      THE COURT:  I could do that.

20      MR. KENT:  When you say "get rid of it," we can

21 talk about the orders.  I think there's two that are

22 pending that we need to get your final input on.

23      THE COURT:  Okay.

24      MR. KENT:  In terms of the exhibits, we can -- a

25 spreadsheet, do you want to identify a chunk, and then
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 1 we can get the documents over here or -- do you just

 2 want to work on the orders this morning?

 3      THE COURT:  I would love to get some of these in

 4 evidence and then get them off the desk.  But I can

 5 understand if you have a problem with that.

 6      MR. KENT:  We don't -- what I was going to suggest

 7 is, if we can focus on maybe a group of them and we can

 8 get our homework done.

 9      MR. VELKEI:  I think we can accomplish some group

10 of them today.

11      THE COURT:  How about if we work backwards?

12      MR. STRUMWASSER:  That's fine.  I don't have a

13 problem with that.

14      MR. VELKEI:  The Wetzel exhibits we can do.

15      THE COURT:  I have those sitting on my chair.

16      MR. VELKEI:  Lippincott we can do.  If we could

17 just have some time to organize, your Honor, a lot of

18 this stuff we can blow through.

19      THE COURT:  You need what, 15 minutes?

20      MR. VELKEI:  20 minutes?

21      THE COURT:  20 minutes, and you can organize them,

22 and I'll come back and we can blow some of these.

23      MR. GEE:  Do we know which ones we're going to try

24 and blow through?

25      THE COURT:  CMA, so that would be Wetzel, and
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 1 that's your 5491, approximately, and I believe 1019.

 2          (Discussion off the record)

 3          (Recess taken)

 4      THE COURT:  We can go back on the record.

 5          And where do you want to start?

 6      MR. VELKEI:  Mr. Lippincott at 947?  Start there?

 7      THE COURT:  947, sure.  Let me get there.  Is that

 8 all right?

 9      MR. GEE:  We have him starting at 914.

10      THE COURT:  So I have a question mark with that.

11 Do you have 914 with you?

12      MR. VELKEI:  What's the range, Bryce, that you

13 have?

14      THE COURT:  So I have 914 to 923 would be his.  I

15 just had a question mark there.  I didn't know it was

16 Mr. Lippincott.  Then the range jumps down to 947.

17      MR. GEE:  Yes, that's what we have. 914 to 923 is

18 Mr. Lippincott, then 947.

19      MR. VELKEI:  So on 914, your Honor, no objection.

20      THE COURT:  No objection.  That will be entered.

21          (Department's Exhibit 914 admitted into

22           evidence)

23      THE COURT:  915?

24      MR. VELKEI:  No objection.

25      THE COURT:  That will be entered.
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 1          (Department's Exhibit 915 admitted into

 2           evidence)

 3      THE COURT:  916?

 4      MR. VELKEI:  No objection.

 5          (Department's Exhibit 916 admitted into

 6           evidence)

 7      THE COURT:  917?

 8      MR. VELKEI:  No objection.

 9      THE COURT:  That will be entered.

10          (Department's Exhibit 917 admitted into

11           evidence)

12      THE COURT:  918?

13      MR. VELKEI:  No objection.

14      THE COURT:  That will be entered.

15          (Department's Exhibit 918 admitted into

16           evidence)

17      THE COURT:  919?

18      MR. VELKEI:  No objection.

19      THE COURT:  That will be entered.

20          (Department's Exhibit 919 admitted into

21           evidence)

22      THE COURT:  920?

23      MR. VELKEI:  No objection.

24      THE COURT:  That will be entered.

25          (Department's Exhibit 920 admitted into
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 1           evidence)

 2      THE COURT:  921?

 3      MR. VELKEI:  No objection.

 4      THE COURT:  That will be entered.

 5          (Department's Exhibit 921 admitted into

 6           evidence)

 7      THE COURT:  922?

 8      MR. VELKEI:  No objection.

 9      THE COURT:  That will be entered.

10          (Department's Exhibit 922 admitted into

11           evidence)

12      THE COURT:  923?

13      MR. VELKEI:  No objection.

14          (Department's Exhibit 923 admitted into

15           evidence)

16      THE COURT:  Then I have the subpoena for

17 Ms. Soliman.  I didn't enter it or do anything with it.

18 Do you want it just to go with the record, or do you

19 want it entered?

20      MR. STRUMWASSER:  Whatever we're doing with

21 subpoenas.

22      THE COURT:  I don't remember.

23      MR. GEE:  My recollection is that we've been

24 entering them.

25      THE COURT:  Any objection?
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 1      MR. KENT:  No objection.

 2      THE COURT:  That will be entered.

 3          (Department's Exhibit 924 admitted into

 4           evidence)

 5      THE COURT:  Then the next set is 947, as you said.

 6      MR. VELKEI:  No objection.

 7      THE COURT:  That will be entered.

 8          (Department's Exhibit 947, admitted into

 9           evidence)

10      THE COURT:  948?

11      MR. VELKEI:  No objection.

12      THE COURT:  That will be entered.

13          (Department's Exhibit 948 admitted into

14           evidence)

15      THE COURT:  949?

16      MR. VELKEI:  No objection.

17      THE COURT:  That will be entered.

18          (Department's Exhibit 949 admitted into

19           evidence)

20      THE COURT:  950?

21      MR. VELKEI:  No objection.

22      THE COURT:  That will be entered.

23          (Department's Exhibit 950 admitted into

24           evidence)

25      THE COURT:  951?
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 1      MR. VELKEI:  No objection.

 2          (Department's Exhibit 951 admitted into

 3           evidence)

 4      THE COURT:  952?

 5      MR. VELKEI:  No objection.

 6          (Department's Exhibit 952 admitted into

 7           evidence)

 8      THE COURT:  953?

 9      MR. VELKEI:  No objection.

10          (Department's Exhibit 953 admitted into

11           evidence)

12      THE COURT:  954?

13      MR. VELKEI:  No objection.

14          (Department's Exhibit 954 admitted into

15           evidence)

16      THE COURT:  955?

17      MR. VELKEI:  No objection.

18          (Department's Exhibit 955 admitted into

19           evidence)

20      THE COURT:  956?

21      MR. VELKEI:  No objection.

22          (Department's Exhibit 956 admitted into

23           evidence)

24      THE COURT:  957?

25      MR. VELKEI:  No objection.
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 1      THE COURT:  958?

 2      MR. VELKEI:  No objection.

 3          (Department's Exhibits 957 and 958

 4           admitted into evidence)

 5      THE COURT:  959?

 6          Those are all entered.

 7          959?

 8      MR. VELKEI:  No objection.

 9          (Department's Exhibit 959 admitted into

10           evidence)

11      THE COURT:  960?

12      MR. VELKEI:  No objection.

13      THE COURT:  That will be entered.

14          (Department's Exhibit 960 admitted into

15           evidence)

16      THE COURT:  961?

17      MR. VELKEI:  No objection.

18      THE COURT:  That will be entered.

19          (Department's Exhibit 961 admitted into

20           evidence)

21      THE COURT:  962?

22      MR. VELKEI:  No objection.

23      THE COURT:  That will be entered.

24          (Department's Exhibit 962 admitted into

25           evidence)
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 1      THE COURT:  963?

 2      MR. VELKEI:  No objection.

 3          (Department's Exhibit 963 admitted into

 4           evidence)

 5      THE COURT:  964 is the privilege log for CMA.

 6      MR. STRUMWASSER:  That's the travel with, isn't

 7 it?

 8      THE COURT:  I think that's the travel with.

 9      MR. VELKEI:  I think that's right.  Although, I

10 think we used some iteration of this with Ms. Wetzel.

11      THE COURT:  I think so.  But it will go along with

12 the record, and it's marked.  So you can argue whatever

13 you need to argue with it.

14          And then 965, I have as still Mr. Lippincott.

15 Is that true?

16      MR. VELKEI:  I believe so.

17      MR. GEE:  That's what we have.

18      MR. VELKEI:  I believe so.  It appears to be the

19 case.  No objection.

20      THE COURT:  That will be entered.

21          (Department's Exhibit 965 admitted into

22           evidence)

23      THE COURT:  966?

24      MR. VELKEI:  No objection.

25      THE COURT:  That will be entered.



17825

 1          (Department's Exhibit 966 admitted into

 2           evidence)

 3      THE COURT:  967?

 4      MR. VELKEI:  No objection.

 5          (Department's Exhibit 967 admitted into

 6           evidence)

 7      THE COURT:  968?

 8      MR. VELKEI:  No objection.

 9          (Department's Exhibit 968 admitted into

10           evidence)

11      THE COURT:  969?

12      MR. VELKEI:  No objection.

13          (Department's Exhibit 969 admitted into

14           evidence)

15      THE COURT:  970?

16      MR. VELKEI:  No objection.

17          (Department's Exhibit 970 admitted into

18           evidence)

19      THE COURT:  971?

20      MR. VELKEI:  971, your Honor?

21      THE COURT:  Yes.

22      MR. VELKEI:  No objection.

23          (Department's Exhibit 971 admitted into

24           evidence)

25      THE COURT:  972?
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 1      MR. VELKEI:  No objection.

 2          (Department's Exhibit 972 admitted into

 3           evidence)

 4      THE COURT:  973.

 5      MR. VELKEI:  Oh, wow.

 6      THE COURT:  An objection?

 7      MR. VELKEI:  Well, I can't read it.  No objection.

 8      THE COURT:  Okay.  973 [sic]?

 9      MR. VELKEI:  Same, no objection.

10          (Department's Exhibit 973 admitted into

11           evidence)

12      THE COURT:  974?

13      MR. VELKEI:  No objection.

14          (Department's Exhibit 974 admitted into

15           evidence)

16      THE COURT:  975?

17      MR. VELKEI:  No objection.

18          (Department's Exhibit 975 admitted into

19           evidence)

20      THE COURT:  976?

21      MR. VELKEI:  No objection.

22          (Department's Exhibit 976 admitted into

23           evidence)

24      THE COURT:  977?

25      MR. VELKEI:  No objection.
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 1          (Department's Exhibit 977 admitted into

 2           evidence)

 3      THE COURT:  978?

 4      MR. VELKEI:  No objection.

 5          (Department's Exhibit 978 admitted into

 6           evidence)

 7      THE COURT:  979?

 8      MR. VELKEI:  No objection.

 9          (Department's Exhibit 979 admitted into

10           evidence)

11      THE COURT:  980?

12      MR. VELKEI:  No objection.

13          (Department's Exhibit 980 admitted into

14           evidence)

15      THE COURT:  981?

16      MR. VELKEI:  Give us one second, your Honor?

17      THE COURT:  Yes, sure.

18      MR. VELKEI:  I mean, the issue here is it's 2008

19 capital requests, so it doesn't seem relevant to the

20 issues in the MCE.  So we have a relevance objection.

21      THE COURT:  What's the relevance?

22      MR. STRUMWASSER:  Boy, I sure don't remember now.

23      THE COURT:  Okay.  Let's skip that, and we'll go

24 back to it.

25          So let me make sure I -- 981.
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 1          Okay.  982?

 2      MR. VELKEI:  This goes along with the other one,

 3 your Honor.

 4      THE COURT:  982 -- so we'll check on those.

 5          983?

 6      MR. McDONALD:  It's the same issue.

 7      THE COURT:  How far does this issue go?  981 --

 8      MR. GEE:  We have 987 --

 9      MR. McDONALD:  No.  I think the issue that we had

10 about the 2008 budget --

11      MR. VELKEI:  Stops in 984?

12      MR. McDONALD:  Yes.

13      THE COURT:  Okay.  So 985?

14      MR. VELKEI:  984 is no objection, your Honor.

15      THE COURT:  Okay.  984 no objection.

16          (Department's Exhibit 984 admitted into

17           evidence)

18      THE COURT:  985?

19      MR. VELKEI:  No objection.

20      THE COURT:  That will be entered.

21          (Department's Exhibit 985 admitted into

22           evidence)

23      THE COURT:  986?

24      MR. VELKEI:  No objection.

25          (Department's Exhibit 986 admitted into
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 1           evidence)

 2      THE COURT:  987?

 3      MR. VELKEI:  No objection.

 4          (Department's Exhibit 987 admitted into

 5           evidence)

 6      THE COURT:  So will you check on those three?

 7      MR. STRUMWASSER:  Yes.

 8      THE COURT:  I think I'll probably, based on the

 9 testimony, enter it.  And we can argue about what

10 weight it has later.  But please do check on those

11 issues.

12      MR. STRUMWASSER:  Will do, your Honor.

13      MR. VELKEI:  I have three more exhibits that need

14 to be moved in, based on the Court's log, for

15 Mr. Lippincott.

16      THE COURT:  Okay.  996?  Is that it?

17      MR. VELKEI:  Well, 5485 on our side.

18      THE COURT:  5485 --

19      MR. STRUMWASSER:  No objection.

20      THE COURT:  Okay.  CV of Mr. Lippincott, 5485.

21      MR. STRUMWASSER:  No objection.

22      THE COURT:  All right.

23          (Respondent's Exhibit 5485 admitted into

24           evidence)

25      THE COURT:  5486?
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 1      MR. STRUMWASSER:  No objection.

 2          (Respondent's Exhibit 5486 admitted into

 3           evidence)

 4      THE COURT:  Those will be entered.

 5          What is 5487?

 6      MR. STRUMWASSER:  If it's a Ho exhibit, we have no

 7 objection to it.

 8      THE COURT:  It might be already in?

 9      MR. STRUMWASSER:  5487 is a Ho exhibit.  I'm

10 sorry.

11          5488 is Love.

12      THE COURT:  So that's Love?

13      MR. STRUMWASSER:  Yes.  We have no objection to it

14 being admitted.

15      THE COURT:  5488, that's the Love subpoena.  We're

16 putting them in we decided.  All right.

17          (Respondent's Exhibit 5488 admitted into

18           evidence)

19      THE COURT:  Then 5491 is what?

20      MR. McDONALD:  It's our motion for witness

21 testimony.

22      THE COURT:  So that goes with the record, right?

23 It's the proposed order, actually.

24          Then 5492 is the CMA organizational chart.

25      MR. McDONALD:  The hand drawing.
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 1      THE COURT:  Any objection to that?

 2      MR. STRUMWASSER:  No objection.

 3      THE COURT:  That will be entered.

 4          (Respondent's Exhibit 5492 admitted into

 5           evidence)

 6      THE COURT:  So -- all right.  5493?

 7      MR. STRUMWASSER:  5493, no objection.

 8          (Respondent's Exhibit 5483 admitted into

 9           evidence)

10      THE COURT:  5494?

11      MR. STRUMWASSER:  No objection.

12          (Respondent's Exhibit 5494 admitted into

13           evidence)

14      THE COURT:  5495?

15      MR. STRUMWASSER:  No objection.

16          (Respondent's Exhibit 5495 admitted into

17           evidence)

18      THE COURT:  5496?

19      MR. STRUMWASSER:  No objection -- excuse me.

20 That's the log thing.  I think we still have no

21 objection to it.

22      THE COURT:  Okay.

23          (Respondent's Exhibit 5496 admitted into

24           evidence)

25      THE COURT:  5497?
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 1      MR. STRUMWASSER:  No objection.

 2          (Respondent's Exhibit 5497 admitted into

 3           evidence)

 4      THE COURT:  5498?

 5      MR. STRUMWASSER:  No objection.

 6          (Respondent's Exhibit 5498 admitted into

 7           evidence)

 8      THE COURT:  5499?

 9      MR. STRUMWASSER:  Another log, no objection.

10          (Respondent's Exhibit  5499 admitted into

11           evidence)

12      THE COURT:  5500?

13      MR. VELKEI:  Your Honor, these were the three

14 buckets that I presented to the Court.  If you can just

15 mark these.  They don't need to go in with Ms. Wetzel.

16 That was 5400 -- I'm sorry, 5500, 5501 and 5502.

17      THE COURT:  Just goes with the record?

18      MR. VELKEI:  As long as it goes with the record, I

19 think it is okay.

20      THE COURT:  That's fine.

21          Then 5503?

22      MR. STRUMWASSER:  I don't remember it, but it's no

23 objection.

24      THE COURT:  All right.

25          (Respondent's Exhibit 5503 admitted into
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 1           evidence)

 2      THE COURT:  And 5504 was the glossary of terms.

 3      MR. STRUMWASSER:  Yes.  And no objection.

 4          (Respondent's Exhibit 5504 admitted into

 5           evidence)

 6      MR. STRUMWASSER:  Excuse me a second.

 7      MR. GEE:  5503, that's the unredacted log.  I

 8 thought we would put that in an envelope at the least.

 9      THE COURT:  Yes, it's definitely in an envelope.

10 I'll go back.  We probably have to check that all

11 separately just to make sure.

12      MR. VELKEI:  Did we mark the redacted log

13 separately as a separate exhibit?

14      MR. GEE:  Yes.

15      THE COURT:  Yes, we did.

16      MR. McDONALD:  It's 5505.

17      MR. VELKEI:  Okay.  All right.

18      THE COURT:  So the 5505 is the redacted log.  Do

19 you want that in evidence or just to go with the

20 record?

21      MR. VELKEI:  In evidence on this one, if you don't

22 mind.

23      THE COURT:  Any objection?

24      MR. STRUMWASSER:  No objection.

25      THE COURT:  That will be entered.
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 1          (Respondent's Exhibit 5505 admitted into

 2           evidence)

 3      THE COURT:  5506?

 4      MR. STRUMWASSER:  You know, here's the problem

 5 with 5506.  I don't think it's been properly

 6 authenticated in terms of what it is.  It's a document

 7 that came from CMA, but they're drawing inferences

 8 about the presence or absence of Ms. Rosen's signature

 9 on it.  And the witness was not able to sponsor it, and

10 I don't know that there's much there.  So I think it

11 should not be admitted.

12      MR. VELKEI:  I don't think there's any -- there's

13 no issue that I'm aware of about the authentication.  I

14 think it's self-authenticating.  It was produced by the

15 CMA, and I've certainly heard nothing challenging that

16 it was properly produced by them.  So I don't think

17 there's any question about authenticity.

18          The witness did testify that she'd not seen it

19 personally, but this was part of the production that

20 was turned over to us.

21      MR. STRUMWASSER:  I think it is

22 self-authenticating as to that.  So as long as that --

23      THE COURT:  For that limited purpose, I'll admit

24 it.

25      MR. VELKEI:  Thank you, your Honor.
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 1          (Respondent's Exhibit 5506 admitted

 2           into evidence)

 3      THE COURT:  5507?

 4      MR. STRUMWASSER:  No objection.

 5          (Respondent's Exhibit 5507 admitted into

 6           evidence)

 7      THE COURT:  5508?

 8      MR. STRUMWASSER:  No objection.

 9          (Respondent's Exhibit 5508 admitted into

10           evidence)

11      THE COURT:  5509?

12      MR. STRUMWASSER:  No objection.

13          (Respondent's Exhibit 5509 admitted into

14           evidence)

15      THE COURT:  5510?

16      MR. STRUMWASSER:  No objection.

17          (Respondent's Exhibit 5510 admitted into

18           evidence)

19      THE COURT:  5511?

20      MR. STRUMWASSER:  No objection.

21          (Respondent's Exhibit 5511 admitted into

22           evidence)

23      THE COURT:  5512?

24      MR. STRUMWASSER:  No objection.

25          (Respondent's Exhibit 5512 admitted into
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 1           evidence)

 2      THE COURT:  5513?

 3      MR. STRUMWASSER:  No objection.

 4          (Respondent's Exhibit 5513 admitted into

 5           evidence)

 6      THE COURT:  5514?  It's some sort of log.

 7      MR. VELKEI:  Oh, this was the complaint log past

 8 October of '09 or June of '09.

 9      MR. STRUMWASSER:  No objection.

10      THE COURT:  That will be entered

11          (Respondent's Exhibit 5514 admitted into

12           evidence)

13      THE COURT:  5515?

14      MR. STRUMWASSER:  No objection.

15      THE COURT:  That will be entered.

16          (Respondent's Exhibit 5515 admitted into

17           evidence)

18      THE COURT:  And 5516?

19      MR. STRUMWASSER:  No objection.

20      THE COURT:  Okay.

21          (Respondent's Exhibit 5516 admitted into

22           evidence)

23      THE COURT:  So that takes care of that.

24      MR. GEE:  There's one more Lippincott document,

25 5539.  Is that what you have?
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 1      THE COURT:  5539 is already in.

 2      MR. GEE:  Okay.

 3      MR. VELKEI:  Oh, okay.  The timeline, right?

 4      THE COURT:  What about Bugiel though?

 5          So 5531, the declaration of Mr. Bugiel, any

 6 objection to that being administrative hearsay?

 7      MR. GEE:  No objection.

 8      THE COURT:  Then he testified on -- as 5533, any

 9 objection?

10      MR. GEE:  No objection.

11          (Respondent's Exhibit 5533 admitted into

12           evidence)

13      THE COURT:  And 5534?

14      MR. GEE:  No objection.

15          (Respondent's Exhibit 5534 admitted into

16           evidence)

17      THE COURT:  5535?

18      MR. GEE:  No objection.

19          (Respondent's Exhibit 5535 admitted into

20           evidence)

21      THE COURT:  And 5536.

22      MR. GEE:  No objection.  5535 and 36 are

23 confidential.

24      THE COURT:  Right.

25          (Respondent's Exhibit 5536 admitted into
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 1           evidence)

 2      THE COURT:  Then is there anything on the other

 3 side?  842?  We didn't -- if you have it, fine.

 4          Okay.  842, any objection to 842?

 5      MR. McDONALD:  Well, your Honor, I think this was

 6 supplanted by an additional exhibit.  I guess since we

 7 had testimony on it, maybe both of them should go in.

 8      THE COURT:  Is that all right with you?

 9      MR. STRUMWASSER:  It should go in.

10      MR. GEE:  Yes.

11      THE COURT:  All right.  So 842 and 843 are in.

12          (Respondent's Exhibits 842 and 843 admitted

13           into evidence)

14      THE COURT:  And then I didn't know what 893 was.

15 I don't know why 893 isn't in.  It says it's an e-mail,

16 12/19/07.  Is it part of Ms. Way's testimony, and I

17 just got it wrong?

18      MR. McDONALD:  Yeah, it says Ms. Way.

19      THE COURT:  It is Way?  Okay.  Never mind.

20          How about Mr. Murray?  Is that something we

21 can go back and do?  Oh,  we were going to do

22 Washington.

23      MR. VELKEI:  We might want to finish up Ms. Wetzel

24 on the Department side, too, and then I think we have a

25 few Lippincott as well left.
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 1      THE COURT:  Really?

 2      MR. VELKEI:  I think so.

 3      THE COURT:  Okay.  Where?

 4      MR. VELKEI:  On Mr. Lippincott, Bryce, is there --

 5      MR. GEE:  I think we're done with Mr. Lippincott,

 6 according our records.

 7      MR. VELKEI:  Oh, okay.  I thought you said there

 8 was another range that we'd missed.  I'm sorry.

 9      THE COURT:  Well, they -- I'm sorry.

10      MR. VELKEI:  Then with Ms. Wetzel, I think it

11 began at -- was it 1019?

12      MR. GEE:  1019 to 25.

13      THE COURT:  Okay.  That's -- 1019.  Any objection

14 to 1019?

15      MR. VELKEI:  None, your Honor.

16      THE COURT:  That will be entered.

17          (Department's Exhibit 1019 admitted into

18           evidence)

19      THE COURT:  1020?

20      MR. VELKEI:  No objection.

21          (Department's Exhibit 1020 admitted into

22           evidence)

23      THE COURT:  1021?

24      MR. VELKEI:  No objection.

25          (Department's Exhibit 1021 admitted into
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 1           evidence)

 2      THE COURT:  1022?

 3      MR. VELKEI:  No objection.

 4          (Department's Exhibit 1022 admitted into

 5           evidence)

 6      THE COURT:  1023?

 7      MR. VELKEI:  We do have a problem on 1023.  We had

 8 asked for the native format from CMA.  They're refusing

 9 to provide it to us.  We're looking for the underlying

10 data that went with this file such that we can test the

11 calculations as to PacifiCare/United.

12      THE COURT:  Well, I'm going to enter it for the

13 limited purpose of whatever it goes with their

14 testimony.  And I don't have a problem with you arguing

15 with it.

16      MR. GEE:  I had been copied on one of the e-mails

17 in response, and the CMA was under the impression that

18 your Honor's order was to produce the Word version of

19 this document so that one could see the colors and

20 understand which related to PacifiCare.

21      THE COURT:  That's a start.

22      MR. VELKEI:  That's a start.  And we did get the

23 colors.

24      MR. STRUMWASSER:  And that is what the native

25 format is.
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 1      MR. GEE:  And that was what was produced.

 2 Pacificare believed they were entitled to the

 3 underlying data, and that was what was the source of

 4 the disagreement.

 5      THE COURT:  Is there a problem with them giving

 6 the data?

 7      MR. STRUMWASSER:  We're not the ones withholding

 8 it.

 9      THE COURT:  I know, but --

10      MR. VELKEI:  Shouldn't be, your Honor.  It's a

11 file, like any other --

12      MR. STRUMWASSER:  The underlying data is the

13 complaint data, and there's probably redaction issues

14 and things having do with that.  I just don't know.

15      THE COURT:  Okay.

16      MR. STRUMWASSER:  How about this.  Why don't we

17 check with CMA and report back next week about what the

18 nature of their problem is and the extent of it.

19      THE COURT:  All right.

20          1024?

21      MR. VELKEI:  One second, your Honor.

22          No objection on 1024.

23      THE COURT:  Okay.  That will be entered.

24          (Department's Exhibit 1024 admitted into

25           evidence)
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 1      THE COURT:  1025?

 2      MR. VELKEI:  No objection.

 3      THE COURT:  All right.

 4          (Department's Exhibit 1025 admitted into

 5           evidence)

 6      THE COURT:  So I think that's all of that, right?

 7      MR. VELKEI:  I believe so.

 8      MR. GEE:  That's what we have for Ms. Wetzel.

 9      THE COURT:  Then Washington was back at 5450.

10      MR. GEE:  Your Honor, I looked and thought that

11 was a declaration from --

12      THE COURT:  That was the declaration.  So --

13      MR. GEE:  That was PacifiCare's submission

14 regarding alleged inconsistencies in Mr. Washington's

15 declaration.  So I think this one goes with the record.

16      MR. VELKEI:  I agree.

17      THE COURT:  Let me get there.  All right, 5450

18 will go with the record, correct?

19      MR. VELKEI:  Yes.

20      THE COURT:  And I have request for official

21 notice.  Is 5451 to go with the record?

22      MR. VELKEI:  Yes.

23      THE COURT:  And the brief on 5452 should to with

24 the record?

25      MR. VELKEI:  That's correct.
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 1      THE COURT:  Is there anything else?

 2      MR. STRUMWASSER:  We've got some McMahon exhibits

 3 for you, your Honor, if you're ready.

 4      MR. GEE:  Before we do that, according to our

 5 records for Washington, there were still two exhibits

 6 that have been not been entered, 5479 and 5480.  Is

 7 that --

 8      MR. VELKEI:  Let me check.

 9      THE COURT:  I have that in, and 5480, I have it

10 in.  However, there's 5481.  Any objection to 5481?

11      MR. McDONALD:  Divina Way?

12      THE COURT:  That was Way?  Never mind.  I had that

13 question mark.  All right.

14      MR. VELKEI:  Your Honor, excuse me --

15      THE COURT:  Yes?  Sorry.

16      MR. VELKEI:  I'm okay.

17      THE COURT:  Then we were going to talk about --

18 you said you had --

19      MR. STRUMWASSER:  McMahon.

20      THE COURT:  McMahon.  Okay.  What numbers?

21      MR. STRUMWASSER:  935 to 941.

22      MR. VELKEI:  Your Honor, could we switch gears on

23 the orders, just to kind of get those squared away, and

24 we'll finish this up next week and the rest of the

25 exhibits?
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 1      THE COURT:  Sure, after the 934.

 2      MR. VELKEI:  Yes.

 3      THE COURT:  934, this goes with the record, I

 4 have.

 5      MR. STRUMWASSER:  Yes.  935.

 6      THE COURT:  935, any objection?

 7      MR. KENT:  No objection.

 8      THE COURT:  That will be entered.

 9          (Department's Exhibit 935 admitted into

10           evidence)

11      THE COURT:  936?

12      MR. KENT:  No objection.

13      THE COURT:  That will be entered.

14          (Department's Exhibit 936 admitted into

15           evidence)

16      THE COURT:  937?

17      MR. KENT:  No objection.

18      THE COURT:  That will be entered.

19          (Department's Exhibit 937 admitted into

20           evidence)

21      THE COURT:  938?

22      MR. KENT:  No objection.

23      THE COURT:  That will be entered.

24          (Department's Exhibit 938 admitted into

25           evidence)
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 1      THE COURT:  939?

 2      MR. KENT:  No objection.

 3          (Department's Exhibit 939 admitted into

 4           evidence)

 5      THE COURT:  940?

 6      MR. KENT:  No objection.

 7          (Department's Exhibit 940 admitted into

 8           evidence)

 9      THE COURT:  And 941?

10      MR. KENT:  No objection.

11          (Department's Exhibit 941 admitted into

12           evidence)

13      THE COURT:  Is that it?

14      MR. GEE:  That's it.  That's all we can do for

15 now.

16      THE COURT:  Let's change gears to this issue of

17 the competing orders.

18      MR. STRUMWASSER:  Our view is your Honor has two

19 diametrically opposed orders, and it's a dealer's

20 choice.

21      THE COURT:  I see.  So did I not mark respondent's

22 order?  Did I not mark these?

23      MR. McDONALD:  Is this on the CMA issue, your

24 Honor?

25      THE COURT:  Yes.
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 1      MR. McDONALD:  Yes, it's Exhibit 995, I believe.

 2          Oh, 995 is the calendar.  I'm sorry.

 3      THE COURT:  I don't know why there's no blue tag

 4 on it.  It doesn't mean I didn't mark them, but then --

 5          I may not have marked them.  Is that possible?

 6      MR. VELKEI:  It's possible because I think they

 7 were filed.  We didn't present it to your Honor.  I

 8 think we presented it to --

 9      THE COURT:  Was yours not filed?

10      MR. GEE:  Ours was e-mailed to your Honor last

11 week.

12      THE COURT:  Let me get a file stamp, and then I'll

13 mark them both unless you tell me otherwise.

14          So the file stamp says today.  At what date

15 did you e-mail it to me?

16      MR. McDONALD:  We have a file stamped copy on

17 ours.

18      THE COURT:  Yes, yours is the February 25th.

19      MR. McDONALD:  Right.

20      THE COURT:  I just don't think I marked it.

21      MR. STRUMWASSER:  We don't mind it being dated

22 today.

23      THE COURT:  Is that okay with you?  So yours will

24 be 5542.  So that's the order re --

25          (Respondent's Exhibit 5542 marked for
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 1           identification)

 2      THE COURT:  And yours will be marked 1042.

 3          (Department's Exhibit 1042 marked for

 4           identification)

 5      THE COURT:  Since you're the one that wants the

 6 order, why don't you start.

 7      MR. McDONALD:  Sure.  Thank you, your Honor.  And

 8 I'll address this issue.

 9          As your Honor knows, this is a matter that we

10 attribute a significant amount of importance to that

11 we'll be proceeding in court.  And what we were seeking

12 to achieve through our proposed order was one that had

13 clarity, was specific to how the process ensued and how

14 the order came out and providing specifics about the

15 categories of documents that were withheld so that a

16 reviewing court will have the ability to understand

17 precisely what went on here because we anticipate there

18 is going to be a lot of material accompanying this writ

19 petition, and the underlying order should be as clear

20 as possible.  So that's what we were seeking to

21 achieve.

22          And the Department's revision, they, we think,

23 muddied the water significantly in terms of not being

24 clear as to the process in a number of respects.  And I

25 am not going to go into the details of that.  Also
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 1 including findings that we don't think your Honor made,

 2 or at least if there were findings made, there should

 3 be a recitation of what evidence your Honor based that

 4 finding on.

 5          So for that reason, we would suggest -- you

 6 know, your Honor, Mr. Strumwasser suggested it's a take

 7 it or leave it.  So if that's what the option is, we

 8 suggest you to sign our order.

 9      THE COURT:  Okay.

10      MR. STRUMWASSER:  Well, the --

11      THE COURT:  All right.

12      MR. STRUMWASSER:  As an order, the order that we

13 have given your Honor correctly reflects what your

14 Honor ruled.  I believe it is clear in the oral record

15 and is clear from our proposed order that the

16 evidentiary basis for the ruling is your Honor's in

17 camera review of the documents in question.

18          So the PLHIC proposed order is larded with

19 some legal propositions that are out of context and

20 carefully designed to make the ruling look as silly as

21 possible and the short answer is you don't need to say

22 any of these things one way or the other.

23          We're looking here for an order memorializing

24 your Honor's ruling, and that's what we have provided.

25      THE COURT:  All right.  Go ahead.
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 1      MR. McDONALD:  Your Honor, if I could walk through

 2 it -- I mean, we have some procedural things.  The

 3 order should recite that this is a result of our moving

 4 for contempt against CMA after we had had a ruling on

 5 December 30th and after --

 6      THE COURT:  You mean November 30th.

 7      MR. McDONALD:  November, I'm sorry -- as well as

 8 your in camera review on February 15th here.  The order

 9 should state that it's CDI's request that you review

10 these documents in camera.  So, frankly, a reviewing

11 court will be able to look at this and say, "How did

12 this come about?"

13          This is our motion against CMA, and now we've

14 got an issue that CDI interposed itself on.  We need to

15 be clear about how we came about to this.

16          The order should identify the categories of

17 the documents that were contained in the -- in the CDI

18 logs and CMA documents that you reviewed so that

19 appellate review can be clear about what was being

20 withheld and why.

21      THE COURT:  But that exhibit number -- the actual

22 documents are being withheld are Exhibit 990.

23      MR. McDONALD:  Right.  But then, your Honor,

24 you're asking a reviewing court to try to parse through

25 how many documents and figure it out.
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 1          What we've done in our proposed paragraphs 1

 2 through 4 is to put these things in categories so it's

 3 clear.  The documents that were authored by a

 4 non-attorney representative -- this is

 5 Paragraph No. 1 -- documents that were authored by a

 6 non-attorney representative of the CMA constitutes

 7 CDI's attorney work product.

 8          And then No. 2, documents which are authored

 9 by one or more attorney representatives of CMA

10 constitutes CDI's work product.

11          So we've categorized 1, 2, 3 and 4 so it will

12 be clear to a reviewing court what your Honor has

13 looked at.  Instead of having to look through all of

14 the documents, a reviewing court can say, "Okay.  I can

15 see that these are the buckets of documents, the

16 different categories that the administrative law judge

17 looked at and concluded were subject to this

18 protection."

19      MR. STRUMWASSER:  This doesn't help the reviewing

20 court at all.  It doesn't tell you which documents it

21 is in which of those buckets.  And that's really not

22 necessary.

23          And of course, the whole point of this is,

24 Item No. 1, for example, could not be phrased more

25 misleadingly.  The point is not that the documents that
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 1 are written by somebody else constitutes our work

 2 product.  It is that the documents that contain our

 3 work product are being protected, and they are in

 4 documents that came from CMA typically reflecting

 5 document contents that we sent them.

 6          So I mean, I don't think any of that -- we

 7 don't need reasoning in an order.  I think this record

 8 is ample.  What we need is a memorialization of what

 9 happened.  The record is going to be absolutely clear

10 on that.

11      THE COURT:  So on February 15th, both -- I mean,

12 both the orders recite that on February 15th, 2011, the

13 administrative law judge heard argument or heard

14 further argument on the request to produce, and there

15 are appearances.  You don't really object to that,

16 right?  I don't see any.

17      MR. VELKEI:  Which order are you reading from,

18 your Honor?

19      THE COURT:  I'm actually reading from Mr. Gee's

20 proposed order, but it's -- the second paragraph seems

21 to me almost identical to your first paragraph.

22          Is there something particular in that

23 paragraph that you don't like?

24      MR. McDONALD:  In his second paragraph?

25      THE COURT:  Yes, in his second paragraph.
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 1      MR. McDONALD:  Well, I guess I wanted to be clear

 2 that what preceded it was the CDI's objection to the

 3 production and that -- the reason that a pleading that

 4 started out as our motion directed to CMA turned into

 5 an order in which CDI is really the adversary.

 6          And I had some concerns that the way the order

 7 read it was unclear about how we ended up where we are.

 8      MR. STRUMWASSER:  They're going to propose an

 9 administrative record, which --

10      THE COURT:  Right.

11      MR. STRUMWASSER:  -- will contain all of that.

12      MR. GEE:  If I may, that was actually the purpose

13 of the first paragraph.  We were trying to put more

14 context into how we are where we are and give

15 background to the CMA document issue.  And there isn't

16 that kind of background in their order.

17      THE COURT:  I know.  But it looked like the second

18 paragraph was pretty much the same as your first

19 paragraph.  I was trying to -- I don't know what you

20 see as the difference in the two.

21      MR. McDONALD:  I guess I'm trying to now parse

22 through what their -- how their first paragraph reads.

23      THE COURT:  Well, I haven't gotten to the first

24 paragraph, but okay.

25          But I think you ought to refer also in here,
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 1 Mr. Gee, which neither of you do, to Exhibit 990, which

 2 are the actual documents.

 3      MR. GEE:  Sure.

 4      THE COURT:  And I would do that.  The documents

 5 listed on 649 and --

 6      MR. GEE:  In camera review of those documents.

 7      MR. STRUMWASSER:  And comprised in a sealed

 8 Exhibit 990.

 9      THE COURT:  Yes, something like that.

10      MR. GEE:  Sure.

11      THE COURT:  So without being too complex about it,

12 the log states the grounds.  And there are the ones --

13 I know it's in the transcript because I remember

14 stating it a number of times that the ones that are

15 irrelevant were marked as irrelevant.  And then there

16 were some that were both.  And I think that's all the

17 Court needs to do.

18          They are going to have to do work here.  I'm

19 sorry.  I did my work.  I did it as best as I could.

20 You don't like it.  I understand that.  It doesn't --

21 it's fine, but they're going to have to figure it out

22 beyond that.

23      MR. VELKEI:  So you're saying rely on the language

24 of the log to refer to the specific grounds that are

25 set forth.
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 1      THE COURT:  That's what the grounds are.  And it

 2 says that.  It makes more sense to do that because it's

 3 every document instead of trying -- I don't see that

 4 your recitation or your recitation gives them any real

 5 guidance about what the documents are that they're

 6 looking at.  So it's what's in the log.

 7      MR. McDONALD:  Right.  What we were trying to

 8 achieve, your Honor, with our description -- and it's

 9 Paragraphs 1 to 4 of ours -- was to compress the

10 multiplicity of entries that are on the log into "here

11 are the principal categories" so that, again --

12      THE COURT:  Well, you rejiggered -- I like that

13 word -- for your own purposes.  You put that in the

14 record too.

15          But that isn't the log that I received, and

16 that isn't the log I really worked off of.  I worked

17 off of the log that they're citing in here and the

18 things that they had on the log.  And I think that's

19 what the order should reflect.

20      MR. McDONALD:  Another thing that's lacking in

21 their order, your Honor, is the fact that I think we

22 had proposed that the documents be redacted.

23      THE COURT:  Right.

24      MR. McDONALD:  So that we could be provided with

25 the documents with the allegedly work product
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 1 information removed.  And we think that that should be

 2 included as part of the order.  That's our Paragraph 5.

 3      MR. STRUMWASSER:  In our view, the record is clear

 4 that your Honor went through a process with the

 5 Department to redact those that were susceptible of

 6 redaction without either revealing privileged

 7 information or rendering the document useless.

 8      THE COURT:  I know.  I asked him to do it twice.

 9 I don't have a problem, though, putting in a little

10 thing that says the Court declines to further require

11 CDI -- because I did require them to do it -- to

12 further require CDI to do it.  So I don't have a

13 problem putting that paragraph in.

14      MR. McDONALD:  And then -- I don't know if you

15 want to walk through the numbered paragraphs of the

16 Department's order that we have issues with.

17      THE COURT:  Okay, go ahead.

18      MR. McDONALD:  Paragraph 1 has a recitation --

19      MR. VELKEI:  Sounds like the Judge is recommending

20 that that Paragraph 1 be replaced by this reference to

21 the log.

22          Right?  I mean, I don't want to put words in

23 the Court's mouth.

24      THE COURT:  No, but that was -- I think that works

25 better.  No?  Mr. Gee, is that all right?
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 1      MR. GEE:  Sure.  The purpose of Paragraph 1 and 2,

 2 for that matter, were to just lay out the basis for

 3 your ruling.

 4      THE COURT:  But I don't see 2 being any different

 5 than their 1.  And I would like the basis to be that I

 6 reviewed that log, and I looked at every single

 7 document.  And the ones that were designated as

 8 irrelevant as they were United documents, I determined

 9 that that was correct and there was not a mistake or a

10 conflagration of the two.

11      MR. VELKEI:  To the extent they were irrelevant,

12 they were marked on the log.

13      THE COURT:  Yes.  And to the extent that the other

14 documents were either work product or irrelevant.  So

15 they were stated.  So I think that's what should go in

16 the order.

17      MR. GEE:  Sure.

18      THE COURT:  Go ahead.  What else?

19      MR. McDONALD:  Are we then going to eliminate

20 Paragraph 2 from the Department's proposed order?

21      THE COURT:  Paragraph 2?  No, that was the one

22 that seems to be the same as your 1.  I think that's

23 fine.  That says who argued and how we got here.

24      MR. McDONALD:  Oh, I'm sorry.  I mean --

25      MR. GEE:  The numbered paragraphs.
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 1      THE COURT:  Oh, 2.  I see.  The sharing of

 2 documents?

 3      MR. McDONALD:  Yes, right.

 4      THE COURT:  I don't have a feeling one way or the

 5 other.

 6      MR. STRUMWASSER:  The notion here is 1 says it's

 7 privileged, and 2 says it's not waived.

 8      THE COURT:  Right.  That's what you say.

 9      MR. GEE:  That's what we argued.

10      MR. KENT:  Our point is, if there's going to be

11 some kind of finding on expectation of confidentiality,

12 we think there has to be an expressed recitation of

13 evidence upon which the Court is relying.

14      MR. STRUMWASSER:  I don't know of any authority

15 for that.

16      THE COURT:  Yeah, I'm not -- thanks.  But I think

17 your Paragraph 5 can go into this order.

18      MR. STRUMWASSER:  With the change?

19      MR. GEE:  "Further require."

20      THE COURT:  Yes, "further."

21      MR. McDONALD:  Your Honor, maybe going back to

22 that Paragraph 2 about the "no waiver," it seems to me

23 you have to ground it in something.  It's either based

24 upon documents you saw that are in the log or

25 something,
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 1 that -- you're making a finding, apparently, here, that

 2 there was a -- "CMA had and has an interest in in

 3 maintaining confidentiality."

 4          We don't know where that came from.  I don't

 5 remember hearing that from any CMA witness.  And that

 6 "CDI attorneys had a reasonable expectation," where,

 7 again, does that come from?

 8      MR. GEE:  All of No. 2 is prefaced by that third

 9 paragraph, "based on review of the log," "in camera

10 review of documents, papers, and so forth."

11          And that's actually not correct.  The CMA did

12 submit a declaration saying that they understood the

13 communications to be confidential.

14      THE COURT:  Well, they --

15      MR. McDONALD:  Did every communication --

16      THE COURT:  Maybe that's important to say, that

17 they asserted that they have it.

18      MR. McDONALD:  Is that an exhibit in the case?

19      THE COURT:  Yes.  Do you want to know which one it

20 is?

21      MR. McDONALD:  Are we going to cross-examine a

22 witness on it?

23      MR. GEE:  It was in connection to CMA's response

24 to your motion for contempt.  Mr. Do submitted a

25 declaration to that effect.
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 1      THE COURT:  So why don't we refer to whatever that

 2 is.

 3      MR. GEE:  Sure.  And we've mentioned a number of

 4 times on the record the e-mail communication, and I'm

 5 not sure --

 6      THE COURT:  I know.  But they don't --

 7      MR. GEE:  But they've been informed, and your

 8 Honor has informed them that this communication exists.

 9      THE COURT:  It does.  All right.  So but why don't

10 you refer to that their asserted privilege specifically

11 so you have that in the record.

12      MR. McDONALD:  That's Mr. Do's declaration?

13 That's what you're referring to?

14      MR. GEE:  Yes.

15      MR. KENT:  And that's the extent of it?

16      MR. GEE:  And the e-mail that we've mentioned a

17 number of times on the record of confirming our

18 understanding of confidentiality.

19      MR. VELKEI:  The e-mail?

20      MR. STRUMWASSER:  The e-mail which is a part of

21 the in camera review that the Judge has.

22      MR. KENT:  The e-mail that we've never seen?

23      THE COURT:  Correct.

24      MR. GEE:  Been informed of multiple times.

25      MR. VELKEI:  I don't know what "informed of"
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 1 means.

 2      MR. STRUMWASSER:  And will be available to the

 3 Court in camera.

 4      THE COURT:  Whoever else reviews this will have

 5 it.

 6      MR. KENT:  Okay.

 7      THE COURT:  But make sure it is part of both.

 8      MR. GEE:  It is, your Honor.

 9      THE COURT:  So I think that that will get it

10 specific.

11      MR. VELKEI:  So, your Honor, could we, given that

12 there's not a lot of tinkering, maybe get something

13 from the Department at the end of today; we'll turn it

14 around, make sure we're all squared away and submit it

15 to the Court for signature tomorrow?

16      MR. STRUMWASSER:  End of the day is when we're

17 traveling.  We'll get it to them tomorrow.

18      THE COURT:  Okay.  Get it to them tomorrow.

19          I just really haven't completely figured out

20 how we're going to certify the record.  Part of it can

21 be just by stipulation.

22      MR. STRUMWASSER:  That's right.  And I should make

23 it clear, your Honor, we're not stipulating in so doing

24 that there is anything resembling jurisdiction for the

25 Court to review this.
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 1      THE COURT:  I understand that.  But we've got to

 2 get a record together because they've requested it.  If

 3 you could help me do that, I'd appreciate it.

 4      MR. STRUMWASSER:  Sure.  We are nothing but

 5 helpful on this issue.

 6      MR. VELKEI:  Your Honor, we --

 7      THE COURT:  Let's go off the record.

 8          (Discussion off the record)

 9      THE COURT:  We're back on the record for UC.

10      MR. GEE:  Sure.

11      THE COURT:  What is that number?  Help me.

12      MR. GEE:  Nothing has been submitted to your

13 Honor, from CDI at least.  PacifiCare had produced a

14 copy of their proposed order, and we had red-lined it

15 and sent it back.

16      THE COURT:  I remember.  It was close, though.

17 You guys only have one issue.

18      MR. KENT:  There's not a lot of disagreement.

19          One was the date that the UCs shall produce,

20 and then the date by which CDI should produce documents

21 that they're not saying are privileged or irrelevant

22 and --

23      THE COURT:  Okay.  So --

24      MR. KENT:  -- doing the privilege log.

25          My understanding is the UCs have now finished
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 1 their production.

 2      MR. GEE:  I know that we've received a production

 3 yesterday, or I received a cover letter by e-mail.

 4      THE COURT:  I've only gone through the ones they

 5 say were irrelevant.  I haven't gone through the ones

 6 they say are privileged.

 7      MR. KENT:  So if we can have an end date for when

 8 the CDI will finish its tasks on this.

 9      MR. GEE:  I'm just not sure that we are completely

10 done getting production from UC.

11      THE COURT:  Can you let us know right away?

12      MR. GEE:  Yes.  The problem for us is we don't

13 know how many there are going to be or if there's going

14 to be further production.

15      MR. KENT:  The cover letter that I think both of

16 us got yesterday was that it was about 300 pages and

17 they're finished.  So that's all I know.

18      THE COURT:  If you could check into that.

19      MR. GEE:  Sure.

20      THE COURT:  So that's all you need?

21      MR. KENT:  There's the other issue is our proposed

22 order raised the issue that privileged documents or

23 documents for which a privilege was claimed would be

24 withheld by CDI and then submitted to your Honor for in

25 camera review because that's what we understood the
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 1 order to be.

 2      THE COURT:  That's what I --

 3      MR. KENT:  There was a question about whether, in

 4 addition to documents for which a privilege was being

 5 claimed, whether if, in CDI's mind, a document was

 6 irrelevant, they could withhold that and give it to

 7 your Honor.

 8      THE COURT:  Okay.

 9      MR. KENT:  As we understand, you've ordered that

10 to happen.

11      THE COURT:  I guess I did.

12      MR. KENT:  So the order is what it is.  It should

13 just reflect what you've ordered so we don't have a

14 dispute on those two items.

15      THE COURT:  That's fine.

16      MR. KENT:  But I would just say, for the record,

17 that we do not agree with that.  We object to any type

18 of determination on a relevance where we haven't been

19 privy to the document and have an opportunity to make

20 whatever type of arguments, put the document in

21 context, whatever.

22          And then -- and we see that the problem with

23 the process of not allowing us into that process is

24 that, as we had this morning I think, before we went on

25 the record, there may be instances where the Court
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 1 needs to get additional information from CDI counsel.

 2 And not to cast any aspersions, but that has the

 3 specter of exparte --

 4      THE COURT:  I wanted to know, for instance, who

 5 redacted that document.  I need to know who redacted it

 6 because, if they redacted it, it's different than if UC

 7 redacted it.

 8      MR. KENT:  But again, if we're not part of that

 9 process then, from our perspective, while it could be

10 completely innocent, it appears to us to be an exparte

11 communication.  And I just want to put that on the

12 record.

13      THE COURT:  Okay.

14      MR. GEE:  And then, if we all recall, the

15 relevance determination was a special process in place

16 because PacifiCare wanted not just all PacifiCare

17 documents but PacifiCare and United, and --

18      THE COURT:  So you know what else I need in these

19 orders?  I need you to refer to the Administrative

20 Procedure Act discovery provisions because, as I said

21 at the beginning of the argument on this, I'm doing

22 that pursuant to that.

23      MR. STRUMWASSER:  But is this discovery?

24 Discovery is a matter that takes place beforehand.  I

25 understand this to be the enforcement of a subpoena,
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 1 which is not different.

 2      MR. VELKEI:  Which is different.  Right.  It's a

 3 different standard.

 4          And that's our point, which is, your Honor, at

 5 least on the relevance piece, if it's just a question

 6 of relevance, let us see those documents.  And then we

 7 can have a dialog where both parties are present, say,

 8 "Here's why we think it's relevant."

 9          So I agree with Mr. Strumwasser.  It is a

10 different standard for subpoenas.

11      MR. STRUMWASSER:  And that's why I think they

12 don't have any jurisdiction to go to court right now.

13 But that's a separate question.

14      MR. GEE:  Is your Honor referring back to the CMA

15 document?

16      THE COURT:  Yes, I was.

17      MR. GEE:  There is a citation to the Government

18 Code.

19      THE COURT:  All right.  That's what I was just

20 asking.  I was going back to the CMA on that.

21      MR. GEE:  Okay.

22      THE COURT:  So as long as that's on the order.  Do

23 you want to resubmit it?

24      MR. KENT:  We'll resubmit it.

25      THE COURT:  Then you can look at it and see if
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 1 it's okay.

 2      MR. GEE:  Sure.

 3      MR. VELKEI:  Your Honor, there is just one other

 4 piece of clarification with regard to the undertakings

 5 witness, sort of what we're looking for by way of a

 6 witness.

 7          One piece is just to confirm that, in fact, on

 8 the 95 percent within 30 calendar days, that they agree

 9 that we did achieve that metric.

10      THE COURT:  Okay.  But as I indicated to you, I

11 don't necessarily need their agreement.  If your person

12 testifies that that's true and they don't put on

13 anybody that says that it's not true, I'm going to

14 assume that it's true.

15      MR. VELKEI:  Appreciate that, your Honor.

16          There was one additional issue though, and

17 this is where there was some dispute with Mr.

18 Strumwasser about whether this in fact was part of the

19 colloquy with the Court.

20          And this is from the transcript:

21               "We also have the right to

22          understand what significance the

23          undertakings have from the Department's

24          perspective in terms of PacifiCare's

25          claims handling practices.  It goes to
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 1          a defense.  Ask Mr. Laucher, Mr. Dixon.

 2          They told us to talk to Ms. Rosen."

 3               And then, "The Court:  I do think

 4          they have the right to make the

 5          defense.  Whether one buys off on it

 6          or not, I think they have the right to

 7          make the defense.  I just think that it

 8          probably could be done through somebody

 9          else.

10          So we would want a witness to speak to that

11 issue, which we've not gotten anybody from the

12 Department to give us an answer of.  What did they

13 think the purpose of the undertakings were then?

14      MR. STRUMWASSER:  That's the issue.  The question

15 that they had said they wanted to bring Ms. Rosen in

16 for was interpretation and formation of the

17 undertakings.

18          And as to that, we pointed out in the first

19 instance, she wasn't even around.  And secondly, it's

20 irrelevant.  And that remains our position.

21          We are not going to sponsor a witness to say

22 what a -- and have that person examined about what the

23 legal significance is of the document.

24      MR. VELKEI:  I'm not sure if we're ships passing

25 in the night.  I'm reading from --
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 1      MR. STRUMWASSER:  You know, a lot of folks like to

 2 finish.

 3      THE COURT:  Wait, wait, wait.

 4      MR. STRUMWASSER:  So that's why I understood your

 5 Honor's order to be limited to whether or not they had

 6 complied with the undertakings or performed under them.

 7      THE COURT:  So the issue that you're talking about

 8 is what they considered the legal significance of it?

 9 I really believe that, unfortunately, I'm the one

10 that's going to have the make that decision.

11      MR. VELKEI:  It's not the legal significance, your

12 Honor.

13          They had us negotiate this.  It required us to

14 commit to certain claims handling practices.  We

15 complied, and we're now being accused of an unfair

16 business practice.

17          They failed to identify, not legal

18 significance, what was the purpose in requiring us to

19 do that?

20      THE COURT:  I don't care what the purpose is.  You

21 have enough to argue already what you just said.  What

22 do you need a witness to tell you?  It doesn't matter

23 what they thought.

24      MR. VELKEI:  But, your Honor, respectfully,

25 they're being disingenuous.  There was a reason they



17869

 1 had us enter into it.  They can't simply now just

 2 disavow and say it has no relevance.  Then what was the

 3 purpose of it?  When --

 4      MR. STRUMWASSER:  The reason --

 5      MR. VELKEI:  Excuse me.

 6          When this was brought up with the Court, the

 7 Court very clearly says we have the right to it.

 8      THE COURT:  I don't think it's not an issue that

 9 you can argue.  I'm just wondering whether or not some

10 witness is going to make it any better.

11      MR. VELKEI:  My suggestion, your Honor, is then

12 apply the same inference, which is if they're not going

13 to rebut our position on what the purpose is, then so

14 be it.  If they don't want to produce a witness on it,

15 that's fine.  But we should be entitled to some

16 inference if they won't bring somebody forth to say --

17      THE COURT:  The problem is, if the inference you'd

18 want is that that means that the undertakings supplant

19 law --

20      MR. VELKEI:  No, that's not the inference.  That's

21 not the inference we want, your Honor.

22      THE COURT:  -- I'm not going to make that

23 inference.

24          Why don't you put the inference in writing

25 that you want, and I will look at it.
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 1      MR. VELKEI:  Thank you, your Honor.  Appreciate

 2 that.

 3      MR. KENT:  They inform the law what in this

 4 specific instance is an unfair versus a fair business

 5 practice.

 6      THE COURT:  But you can argue that.  You don't

 7 need another witness to say that.

 8      MR. VELKEI:  We'll put it in writing and submit

 9 it.  That may give some better context.  Appreciate

10 that.

11      THE COURT:  Okay.  Submit it in writing.

12      MR. STRUMWASSER:  Once we don't have a witness

13 coming in, I don't know that we need to have an

14 argument about that now as opposed to just that's

15 something that we're going to all argue and what the

16 evidence is and what inferences should be drawn from

17 it.

18      THE COURT:  I know.  But they need to tell me now

19 if they want -- they still say they want a witness on

20 some issue, and I don't see offhand why they need it,

21 they need to tell me, and we need to decide now because

22 we're not going to be around for witnesses later.

23          And I think you have the argument -- I think

24 what you have what you need in evidence to argue the

25 argument you need to argue.
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 1      MR. KENT:  Our point -- well.

 2      THE COURT:  Okay?

 3      MR. VELKEI:  Thank you.  Have a nice weekend, your

 4 Honor.

 5          (Whereupon, the proceedings recessed

 6           at 12:06 o'clock p.m.)

 7
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 1 Monday, March 14, 2011               9:11 o'clock a.m.

 2                         ---o0o---

 3                   P R O C E E D I N G S

 4      THE COURT:  This is on the record before the

 5 Insurance Commissioner of the State of California in

 6 the matter of the accusation against PacifiCare Life

 7 and Health Insurance Company.  This is OAH Case

 8 No. 2009061395, Agency No. UPA 2007-00004.

 9          Today's date is March 14th, 2011.  Counsel are

10 present, some in Los Angeles, some in Oakland.

11          Ms. Diaz is present.

12                        JEAN DIAZ,

13          called as a witness by the Department,

14          having been previously duly sworn, was

15          examined and testified further as

16          hereinafter set forth:

17      THE COURT:  Ms. Diaz, you've been previously sworn

18 in this matter, so you're still under oath.  If you

19 could just state your name again for the record.

20      THE WITNESS:  Jean Diaz.

21      THE COURT:  I can't hear you very well.

22      THE WITNESS:  Jean Diaz.

23      THE COURT:  All right.  Is that all right for

24 everybody?

25          That does appear to be a problem.  If there's
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 1 any way to make --

 2      MR. STRUMWASSER:  We just repositioned the

 3 microphone.  Is that any better?

 4      THE WITNESS:  Jean Diaz.

 5      THE COURT:  Much better.  All right.  Go ahead.

 6      MR. STRUMWASSER:  Thank you, your Honor.

 7      DIRECT EXAMINATION BY MR. STRUMWASSER (resumed)

 8      MR. STRUMWASSER: Good morning, again, Ms. Diaz.

 9          Your Honor, I'm handing the witness and

10 Mr. Kent a copy of what purports to be Ms. Diaz's

11 notebook, ask that it be marked our next in order.

12      THE COURT:  Okay.  1043 sounds right.  All right.

13 The notebook will be 1043.

14          (Department's Exhibit 1043, PAC0872317

15           marked for identification)

16      MR. STRUMWASSER:  Q.  Ms. Diaz, you'll probably

17 want to take a perusal of this.  The question for you

18 is is this in fact a copy of your notebook?

19      A.  Yes, it is.

20      Q.  And this is the notebook from which the pages

21 were excerpted that you testified about when you were

22 previously here?

23      A.  Yes.

24      Q.  Most of my questions are going to be going

25 through this and asking about individual entries, so I
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 1 would like to start with Page 1022.

 2          So for starters, can you tell us under what

 3 circumstances the entries on 1022 [sic] were made?  In

 4 other words, was this the result of a meeting or a

 5 conversation?

 6          I'm sorry.

 7          We're talking about Bates numbers on the

 8 bottom here.

 9      MR. KENT:  The Bates numbers --

10      MR. STRUMWASSER:  2322, my final offer.  I'm

11 sorry.

12      THE WITNESS:  Okay.

13          Is this the one that starts with No. 3 at the

14 top?

15      MR. STRUMWASSER:  Yes, that's what I have.

16      Q.  I guess the first question should be,

17 actually, is this a continuation of 2323?

18      THE COURT:  You mean 2321?

19      THE WITNESS:  No.  This is actually a continuation

20 of 320.

21      MR. STRUMWASSER:  Q.  Okay.  So what is it that

22 was happening on -- that is memorialized beginning on

23 2320?

24      A.  This was a one-on-one meeting with my direct

25 manager at the time, Joy Higa.
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 1      Q.  Okay.  And was 2321, that one entry on 2321

 2 made at that time?

 3      A.  Yes.

 4      Q.  Now over to 2322, item 6, can you read us what

 5 Item 6 says?

 6      A.  It says, "CDI letter another provider" --

 7 "another provider assistant" or "assistants.  Danny is

 8 working on the issue."

 9      Q.  Do you know what that's about?

10      A.  Do not recall.

11      Q.  And this is a meeting that took place on

12 4/10/07?

13      A.  Yes.

14      Q.  On 2324, is this the beginning of a meeting

15 you had with Ms. Norket?

16      A.  Yes.

17      Q.  Are you able to tell what date that was --

18 well, yes, can you tell what date that was?

19      A.  I don't know the specific date, but it appears

20 to be between April 11th and April 13th.

21      Q.  And in general you entered -- made your

22 entries in these notebooks sequentially; so it's at

23 least sequentially chronologically?

24      A.  That's correct.

25      Q.  So now on 2324, about the middle of the
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 1 page -- well, first of all, at the top, there's a

 2 reference to 6,000 claims and "Cypress mailroom

 3 transition to Lason"; is that correct?

 4      A.  Yes.

 5      Q.  Do you know what the 6,000 claims were?

 6      A.  The 6,000 claims referenced URN claims which

 7 were transplant claims, provider claims.

 8      Q.  That is to say organ transplant?

 9      A.  It would be any type of a transplant.  It

10 could be a marrow, bone marrow, organ -- yes.

11      Q.  It wasn't like transplanting an application on

12 a computer?

13      A.  Oh, no, no, no.  These were provider claims.

14      Q.  Do you recall the meeting that you're

15 memorializing here with Ms. Norket?

16      A.  I recall the issue related to URN.

17      Q.  And below the "6,000 claims" line, do I

18 correctly read "Cypress mailroom transition to Lason"?

19      A.  That's what that says, yes.

20      Q.  Then "general correspondence," arrow "instead

21 of new day claims"?

22      A.  Yes.

23      Q.  What's that say?

24      A.  The URN claims were being sent to a provider

25 correspondence PO box instead of the PO box where the
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 1 new day claims go.

 2      Q.  And that was being done by Lason?

 3      A.  No, that was being sent by the provider, the

 4 provider themselves.

 5      Q.  Below that, "No one knows how it happened," am

 6 I reading that right?

 7      A.  That's correct.

 8      Q.  What is it that nobody knows how it happened?

 9      A.  How the providers were sending claims to this

10 specific PO box that was a provider correspondence PO

11 box.

12      Q.  Is this a condition which arose after the

13 transition to the Lason -- transition of the mailroom

14 function to Lason?

15      A.  No.

16      Q.  When did this occur?

17      A.  We became aware of it -- I became aware of it

18 in the March-April time period, which would have

19 been -- actually April was when this meeting came

20 about.  But this issue claims had found out about at

21 the end of December of 2006.

22      Q.  Do you know how they found out about it?

23      A.  Providers were calling about their claims.

24      Q.  Do you know when those calls began?

25      A.  I do not know.
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 1      Q.  Do you know if there had been providers

 2 calling saying their claims were not being received

 3 prior to the summer of '06?

 4      A.  I don't recall that information.

 5      Q.  There were 6,000 claims that were implicated

 6 by this problem?

 7      A.  At the time, that's what they believed was

 8 6,000, but it turned out to be a lesser number.

 9      Q.  Do you know what the number was?

10      A.  I don't recall the actual number.

11      Q.  Both HMO and PPO?

12      A.  This involved HMO and PPO.

13      Q.  Page 2325, this is still a part of the same

14 meeting?

15      A.  Yes.

16      Q.  There's a line that seems to say, "Providers

17 send directly to PacifiCare."  And then below that, "We

18 get it and fax," is that what it says?

19      A.  Yes.  This issue had to do with routing to URN

20 and routing back from URN.  URN actually priced the

21 claims, so they had to get the claims.  So we were

22 routing them to URN, and then they would price them and

23 then fax them back.

24      Q.   URN is a unit within United?

25      A.  It is affiliate, and that's who the network
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 1 was.  The transplant network was part of URN.

 2      Q.  So URN is a separate company that is also part

 3 of the United Group?

 4      A.  Yes.

 5      Q.  Then there's a circle to the right of that.

 6 Can you read to us what it says there.

 7      A.  "Concerning provider satisfaction, Baylor

 8 refused patient."

 9      Q.  What is that about?

10      A.  Baylor was a hospital in Texas, and there was

11 some allegations that providers -- that members were

12 being refused care.

13      Q.  Below the -- back on the left side, there's a

14 line that says TAT of pricing was 10 days?

15      A.  Yes.

16      Q.  So it was taking 10 days to get the claim

17 priced by URN?

18      A.  That was the average turnaround time was 10

19 days for them the price the claim.

20      Q.  Below that, what does it say?

21      A.  "They are aged.  Will validate."

22      Q.  "Will validate" or "will validated"?

23      A.  "Will validated."

24      Q.  What's that saying?

25      A.  That we're going to validate whether there's
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 1 aged claims.

 2      Q.  Did you do that?

 3      A.  If there was aged claims?

 4      Q.  Yes.

 5      A.  I don't recall.

 6      Q.  Page 2326, this is now a new meeting?

 7      A.  Same meeting.

 8      Q.  Same meeting.

 9      A.  Lois was not the only individual at the

10 meeting.  There was a couple other individuals from

11 claims.

12      Q.  And about two-thirds of the way down the page,

13 there's a large line above the line that says, "Needs

14 to speak with Mike N. 4/13."

15      A.  Yes, you're correct.  That is a separate

16 meeting with Mike N in claims.

17      Q.  That is Mike Nakashoji?

18      A.  Yes, it is.

19      Q.  What does 4/13 tell us?

20      A.  4/13 tells us that he's creating a front-end

21 process, that the claims would be -- he's creating a

22 specific PO box for Lason.  So instead of manually

23 entering the claims, which they're being done now, they

24 would go into this PO box, and they would be imaged so

25 we no longer would have to manual the claims.
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 1      Q.  When you say "which is being done now," you

 2 mean "now" as in April of '07 or today?

 3      A.  No, I'm sorry.  So at the time, the claims

 4 were being done manually.

 5      Q.  Looks to me like you used a different pen or

 6 pencil for the first and second line below the line.

 7 Is that right?

 8      A.  I don't know.  Unless I saw the actual print,

 9 I couldn't tell.

10      Q.  The line that says, "Need to speak with Mike

11 N.," it's your testimony this is actually the having

12 spoken, not merely a note to speak to him about these

13 things?

14      A.  That is correct.

15      Q.  Then it says below that, "General Overview,

16 "Front end," and what does it say after that?

17      A.  "Primary on front end, problem, provider sends

18 in to us and we log it into NICE and RIMS."

19      Q.  What does that mean?

20      A.  That -- again, it's that the -- we received

21 the claim.  We have to log it and then enter it into

22 NICE, manually enter it into NICE and RIMS.

23      Q.  Then can you read to us the balance of the

24 page -- well, starting with the thing that's sort of

25 sideways below the word "provider," to the left of the



17886

 1 word "provider"?

 2      A.  "Certified 5 percent."

 3      Q.  What does what mean?

 4      A.  I don't recall.

 5      Q.  Then we have what looks like a bullet.  Can

 6 you read the two bullets there?

 7      A.  Yes.  "Going through fine but millions of

 8 documents.  Overall vast majority flowing fine.  Before

 9 acquisition was okay.  PCC knew process but with UHC,

10 moved to Lason front end.  Mailroom activities, Lason."

11      Q.  What is that telling us?

12      A.  Again, with the system we had with URN, we are

13 manually entering them in the system.

14          The process that they were developing with

15 Lason, it was going to go directly into a PO box, a

16 specific queue, and the claims were going to be imaged.

17 So we no longer had to do the manual entering of the

18 claims.

19      Q.  These are problems that did not occur before

20 the transition to URN?

21      A.  Well, the issue was the front end, again, the

22 routing to and from URN, which was just the manual

23 process we had.

24      MR. STRUMWASSER:  Could I have question read back

25 to the witness, please?
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 1          (Record read)

 2      THE WITNESS:  So you're speaking about the manual

 3 processes?

 4      MR. STRUMWASSER:  Q.  No.  I'm speaking about

 5 specifically the phrase "before acquisition" or -- was

 6 okay.  Do you see that line?

 7      A.  Yes.

 8      Q.  So before 2006, these particular transplant

 9 claims were properly being processed?

10      A.  Yes.

11      Q.  They were being properly processed because PCC

12 knew the process?

13      A.  Correct.

14      Q.  Now, this new process that you were talking

15 about, as of April of 2007, these are claims that were

16 coming in in paper?

17      A.  Some of them that we're speaking about, yes,

18 today, yes.

19      Q.  Is this a problem that only arose with respect

20 to paper claims?

21      A.  I cannot recall there was any other issues

22 other than paper.

23      Q.  At this time in April of '07, what was

24 happening to those documents?  They were coming into a

25 post office box.  Then what was happening?
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 1      A.  Because they were coming into a provider

 2 correspondence, they weren't expecting new day claims.

 3 So that's why they weren't sure where those claims

 4 went.

 5      Q.  So the people who had been staffing that PO

 6 box before the acquisition, that was the process that

 7 they knew; they recognized they were claims, and they

 8 sent them off to be processed as claims?

 9      A.  No.  The PO box that the providers were

10 sending their claims to was a correspondence PO box.

11 We don't know why the providers were sending their

12 claims there.

13      Q.  I understand that.  But I gather from this

14 note that, despite the fact that it was going to what

15 some might call a wrong PO box, it was being properly

16 handled by the mailroom staff.  Is that not what that

17 says?

18      MR. KENT:  Objection, vague.

19      THE COURT:  If you understand.

20      THE WITNESS:  I don't.

21      MR. STRUMWASSER:  Q.  You don't understand the

22 question?

23      A.  Yes, can you --

24      MR. STRUMWASSER:  I'm sorry, your Honor.

25      THE COURT:  Can you either clarify or repeat?
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 1      MR. STRUMWASSER:  Sure.

 2      Q.  So these paper claims were coming to a PO box

 3 that United understood to be a correspondence PO box,

 4 right?

 5      A.  Yes.

 6      Q.  And that's the same PO box that they were

 7 coming to before the acquisition, right?

 8      A.  No.

 9      Q.  What PO box were they coming to before the

10 acquisition?

11      A.  I don't recall the specific process.

12      Q.  It was coming to a PacifiCare -- in 2007, it

13 was coming to a PacifiCare PO box, right?

14      A.  Yes.

15      Q.  This was a PO box that existed before?

16      A.  Yes.

17      Q.  But it's your testimony that you know that

18 that was not the PO box that was being used by the

19 providers who were submitting paper claims prior to

20 2006?

21      A.  What I do recall at the time is that the

22 providers were sending them to a specific PO box that

23 was for correspondence which they were not previously

24 sending before.

25      Q.  Do you know why they changed when the
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 1 acquisition occurred?

 2      A.  No, I do not know why they changed.

 3      Q.  You note here, "PCC knew process."  So

 4 wherever they had been going under PacifiCare staff of

 5 the mailroom, they were being properly processed,

 6 correct?

 7      A.  Correct.

 8      Q.  Then at the top of the -- well, I'm sorry.

 9 Let me go back now.  So what was supposed to happen was

10 that they were supposed to be entered as new day

11 claims, right?

12      A.  Yes.

13      Q.  By whom?

14      A.  By the -- by the PacifiCare staff, the people

15 who opened up the PO box mail.

16      Q.  That was before the acquisition?

17      A.  Well, it would have been before this PO box

18 correspondence was discovered.

19      Q.  Okay.  In April of 2007, what was the

20 process -- what should have been the process for the

21 receipt of these new day claims?

22      A.  They would have been sent to a specific

23 mailbox that was designed for transplant claims.

24      Q.  That mailbox, the mail in that mailbox would

25 have been -- what would have happened to it when the
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 1 mailbox was opened?

 2      A.  I don't know the specifics of what would have

 3 been done with it.

 4      Q.  Did you testify that it would have gone to

 5 Lason for entry?

 6      A.  I don't recall the details of what would have

 7 happened with those claims.

 8      Q.  Was it Lason staff that was opening this PO

 9 box?

10      A.  I believe these -- I don't know where the PO

11 box was located for these claims at that time.

12      Q.  Was it Lason staff that was assigned the

13 responsibility of distinguishing between correspondence

14 and claims at this time?

15      A.  I don't recall that.

16      Q.  At the top of 2327, can you read what it says

17 there in that first paragraph?

18      A.  It says, "A lot of business rules" -- "A lot

19 of business rules drives where mail goes when it's

20 standard claim form."

21      Q.  Keep going.

22      A.  "Documents are not" -- I'm not sure what that

23 word is -- "with it and easy to get misroute."

24      MR. STRUMWASSER:  Your Honor, as our resident

25 cryptologist, would you like to offer a reading of the
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 1 word in the third line of 2327?

 2      THE COURT:  2327, third line, "When standard claim

 3 forms documents are not funded," "funding," "finding,"

 4 "funding" -- "not" --

 5      MR. STRUMWASSER:  Okay.

 6      Q.  Something's happening to them, and it's easy

 7 to get misrouted; is that what that says?

 8      Q.  Yes, that's what it says.

 9      THE COURT:  "Not finding," right?  "Familiar"?

10      MR. GEE:  "Are not familiar with it."

11      THE COURT:  "Are not familiar with it," that's

12 what it says.

13      MR. STRUMWASSER:  Q.  Do you accept that

14 Ms. Diaz, "familiar"?

15      A.  I guess.

16      MR. KENT:  Don't guess.

17      THE WITNESS:  I don't know.

18      THE COURT:  I'm pretty sure that's what it says,

19 "Not familiar with it and easy to get misroute," which

20 makes sense.

21      MR. STRUMWASSER:  Q.  The item that is No. 2

22 there, do you see that, two lines below "Overall"?

23      A.  Yes.

24      Q.  Can you read that note, Item 2?

25      A.  "Look at types of issues.  One day broken,
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 1 generally.  In those cases, small leak" -- "small" --

 2 "and undetected for week.  Don't have strong enough

 3 controls to identify issues.  Need to look at all

 4 controls to minimize issues."

 5      Q.  Is that strong enough controls for claims or

 6 claims controls?

 7      A.  I don't recall.

 8      Q.  And this is information you were getting from

 9 Mr. Nakashoji?

10      A.  I'm not sure who I received this information

11 from.

12      Q.  So let's look at the bottom of the page,

13 starting with the word "URN."  Can you read that to us?

14      A.   "URN process, specific PO box, Lason, get it

15 and scan it where it should go, NICE, ILIAD, and RIMS.

16      Q.  Or "RIMS."

17      A.  -- "or RIMS."  "NICE, ILIAD or RIMS.  Not

18 forward, determine route" -- I'm not sure what that

19 word is -- "not received (6,000" --

20      Q.  "Claims"?

21      A.  -- "claims).  URN.  Send directly to SA office

22 for manual process.  Need to validate all 6,000

23 processed.  Need list of 6,000 for URN with member ID,"

24 and "not efficient."

25      Q.  Then on Page 2328, this is still the same
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 1 meeting?

 2      A.  Appears to be a different meeting on 4/13.

 3      Q.  Wasn't the first meeting 4/13 also?  Take a

 4 look at 2326.

 5      A.  Oh.  It could be.  I don't know if it's a

 6 continuation of the same meeting with Mike.

 7      Q.  Below the "4/13," "end of month, new process.

 8 Setting up new PO box and controls and reports."  Am I

 9 reading that correctly?

10      A.  Yes.

11      Q.  Then what is it in that circled item in the

12 center of the page?  What does that say?

13      A.  "Accept" -- "Accept this but next time will

14 administrative denial."

15      Q.  What's that saying?

16      A.  It has to do again with the routing of the

17 claims to URN.  URN wanted the providers to send the

18 claims directly to them first, as specified in the

19 provider contract with URN.

20          And what they wanted us to do was create a

21 process where we would eventually deny the claim back

22 to the provider if they kept sending it to us, to tell

23 them they needed to first send it to URN before it gets

24 processed.

25      Q.  The boxed item at the 1:00 o'clock position to
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 1 that circle, "TAT," what does it say?

 2      A.  "TAT ton over 30 days examples."

 3      Q.  Then below that the arrow?

 4      A.  "Claims received but not repriced" -- "no

 5 reprice sheet."

 6          "Claims received but no reprice sheet."

 7      Q.  What does that mean?

 8      A.  I don't recall what that means, but when the

 9 claims were received from URN, they were attached to a

10 price sheet and then sent to PacifiCare to get paid.

11      Q.  That was the process that's supposed to be in

12 place?

13      A.  Yes.

14      Q.  So am I correct that the -- what the boxed

15 text says was there were a ton of claims that were over

16 30 days?

17      A.  That's what the language says, yes.

18      Q.  With the -- the arrow is pointing to text that

19 says the claims were received but they did not have the

20 pricing sheet they were supposed to have?

21      A.  Yes.

22      Q.  Let's go up ahead to 2338.

23      THE COURT:  2330?

24      MR. STRUMWASSER:  -8.  I'm sorry.

25      Q.  We're in an April 24, '07 meeting?
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 1      A.  Is this the one that says "ROC" at the top?

 2      Q.  Yes.

 3      A.  Okay.

 4      Q.  Is that right, it's an April 24 meeting?

 5      A.  Yes.

 6      Q.  What's "ROC" stand for?

 7      A.  Regional oversight committee.

 8      Q.  What's that?

 9      A.  We would meet -- regulatory would meet and

10 government relations would meet with the CEOs of the

11 different regions, different states, and go over

12 different activities with them, the government, you

13 know, new laws, different activities within their

14 region, what was going on.

15      Q.  You see a line that starts, "environment

16 scan"?

17      A.  Yes.

18      Q.  Would you read whatever the logical unit is

19 that begins with "environment scan"?

20      A.  "Environment scan, draft.  (Standing agenda

21 item.)  Tom's suggestion, raised point, looking at data

22 without content, national or regional did not provide

23 data, wide variations."

24      Q.  Keep on going, please.

25      A.  "Information on complaints, further
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 1 information.  We are trying to find out" -- "find way

 2 to" -- I'm sorry.

 3          "We are trying to find way and provider

 4 information to provide" -- "to provide contacts" --

 5      Q.  "Context"?

 6      A.  -- "context and to what happens if you get

 7 comments from regulator."

 8      Q.  Do you recall whatever this is memorializing,

 9 remarks?

10      A.  I don't recall, but it had to do with Texas

11 and Oklahoma because that's who we meet with.

12      Q.  What is an environment scan?

13      A.  I don't recall.

14      Q.  What region are Texas and Oklahoma in?

15      MR. KENT:  Objection, irrelevant.

16      THE COURT:  Overruled.

17      THE WITNESS:  I'm not sure what the question is.

18      MR. STRUMWASSER:  Q.  What region are Texas and

19 Oklahoma in at this time?

20      A.  I don't know what the specific region is

21 called.

22      Q.  Is it the same region as California?

23      A.  No.

24      Q.  2343, please.  2343.

25      MR. KENT:  I'm sorry.  What page?
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 1      MR. STRUMWASSER:  2343.

 2      Q.  This is an April 24, 2007, meeting with

 3 Ms. Higa?

 4      A.  Yes.

 5      Q.  Do you know if anybody else was present?

 6      A.  No, just Joy and myself.

 7      Q.  At the beginning, we have "ROC" again.  Is

 8 that, again, regional oversight committee?

 9      A.  Yes.

10      Q.  And you ask, "What do you see as my role?"

11      A.  Yes.

12      Q.  So you're asking Ms. Higa what your role

13 should be?

14      A.  That is correct.

15      Q.  What does she say?

16      A.  I don't recall what she said.

17      Q.  What did your role prove to be?

18      A.  I don't recall at the time what my role was.

19      Q.  What eventually became of -- what role did you

20 play with respect to the ROC?

21      A.  It was just to have -- just to join the

22 meetings when Nancy had them with the CEOs.  Other than

23 that, that's really what my oversight was.

24      Q.  What do the next three lines say?

25      A.  "Report" -- I'm not sure what that word is.
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 1 "Report...was speaking about, business functions CAP

 2 and reviewing, determining it meets regulatory.  That

 3 interests me."  I'm just saying that interests me.

 4      Q.  So you were pitching to Ms. Higa this topic as

 5 something that would be of interest to you?

 6      A.  Yes.

 7      Q.  And then there's -- there are three lines --

 8 well, you see a circle that says -- with the word "war

 9 room"?

10      A.  Yes.

11      Q.  I'm not sure if it's "provider war room" or

12 not, but can you read the text to the left of that?

13      A.  It says, "Lason with CDI, Nicoleta and

14 Andrea."

15      Q.  Then below that?

16      A.  "Move CAP along."

17      Q.  What does that mean?

18      A.  That I was asking her if that was my role, to

19 help move the CAP along with regards to the issues that

20 Laura Henggeler was previously working on with

21 Nicoleta.

22      Q.  And CAP means what?

23      A.  Corrective action plan.

24      Q.  Then do I see the word "stonewalled" and an

25 arrow?
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 1      A.  Yes.

 2      Q.  What does that mean?

 3      A.  At the time, when this meeting took place, I

 4 was taking over for Laura Henggeler.  And it was -- at

 5 that time, Laura was working on the IMR language.  And

 6 she had just sent shortly before then the -- our

 7 language we were going to use for IMR and had just

 8 received comments back from Nicoleta on that.

 9          And the comments were new language as well as

10 she had more concerns, and they were going to talk

11 about it in next week's meeting.  So Joy wanted me to

12 make sure that the CAP was moved along, even though it

13 may seem as though the CDI is maybe stonewalling us on

14 some of the issues with IMR language.

15      Q.  What is the phrase "provider war room" -- if

16 that is in fact what it says -- in that circle?

17      A.  It does say "provider war room."  And it's

18 just an issue regarding provider issues.

19      Q.  There was a war room that was dealing with

20 provider issues at this time?

21      A.  There was a meeting that was taking place that

22 would discuss provider issues from all across all

23 regions and all systems.

24      Q.  And that meeting, that was a regularly

25 scheduled meeting that was referred to apparently as a
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 1 war room, right?

 2      A.  I don't know when the meetings were scheduled.

 3      Q.  It was referred to as a war room, right?

 4      A.  The provider war room?  I don't recall what

 5 the actual meeting was called.

 6      Q.  So where did the word "war room" come from in

 7 this note?

 8      A.  I -- I don't recall.

 9      Q.  Sitting here today, you don't know -- you're

10 not familiar with the term "war room" as used at

11 United?

12      A.  I don't recall.

13      Q.  That's not an "I don't recall."

14          I mean, sitting here today, are you familiar

15 with the term "war room" as used in United?

16      A.  No.

17      Q.  Item No. 4 on this page, "UC filing comments,"

18 is that what that says?

19      A.  Yes.

20      Q.  What does that mean?

21      A.  For the Department of Managed Healthcare under

22 the HMO business, when we have providers that terminate

23 or are looking to terminate, whether it's a hospital or

24 a medical group, we would have to submit those filings

25 into the Department of Managed Healthcare if we're
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 1 looking to move our membership to a new provider.

 2      Q.  2357.  This is a May 3, '07, meeting?

 3      A.  Yes.

 4      Q.  Who was there?

 5      A.  I don't recall who was there at this meeting.

 6      Q.  Is this an ROC meeting?

 7      A.  I don't recall if this is a specific ROC

 8 meeting.

 9      Q.  Would you read Item No. 1, please?

10      A.  "We need to be pushy.  Real answers to

11 questions.  State variations.  Commitments from origin.

12 CAP, who is going to monitor it?"

13      Q.  Who is supposed to be pushed in this note?

14      A.  I don't recall.

15      Q.  You don't know with whom you needed to be

16 pushy?

17      A.  I'm sure at the time when I wrote this a

18 couple of years ago I was aware of it.  But at the time

19 right now, I don't recall.

20      Q.  Does the item, the bullet, "real answers to

21 questions," indicate that you were not getting

22 satisfactory answers previously?

23      A.  I don't recall looking at that note.

24      Q.  Item No. 5, "legacy PacifiCare," do you see

25 that?
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 1      A.  Yes.

 2      Q.  What is that circled word to the right of

 3 "PacifiCare" -- or phrase?

 4      A.  "Start with Sue."

 5      Q.  Do you know what it is you were supposed to

 6 start with Sue?

 7      A.  I, again, don't recall what that means.

 8      Q.  What about the words under "legacy"?

 9      A.  "Ask Sue to track down data."

10      Q.  Do you know what data you were going ask her

11 to track down?

12      A.  No, I do not.

13      Q.  "Sue" is Sue Berkel?

14      A.  Yes.

15      Q.  What do the three bullets say?

16      A.  "Do you get any monthly data?  Complaint or

17 appeals data.  Customer service data."

18      Q.  What is to the right of "Appeals data"?  What

19 does that say?

20      A.  "Overturn rate."

21      Q.  Are these the questions that you were going

22 ask Sue?

23      A.  I -- at the time, again, I probably knew what

24 that meant.  But now I don't recall exactly what I

25 was -- the questions were.
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 1      Q.  Do these three bullets reflect answers that

 2 you were -- to questions that were not real that you

 3 were getting at the time?

 4      A.  I don't know that.

 5      Q.  You don't recall whether or not there was any

 6 dissatisfaction with the information that's enumerated

 7 in these three bullets?

 8      A.  I don't.

 9      Q.  2362.  I'm interested in the sideways notes,

10 towards the bottom, the lowest of them.  Can you read

11 that?

12      A.  "Cold hand facts.  Retro 6/20/07.  Six months

13 to negotiation.  Making outrageous" -- "outrageous"?

14          "Making outrageous.  Signature for group, risk

15 of day for emerging facts does" -- okay.  "For

16 every" -- "for every fax does it support it."

17      THE COURT:  Could the second word be "hard" as

18 opposed to "hand"?

19      MR. STRUMWASSER:  Q.  "Cold hard facts"?

20      A.  "Cold hard facts."

21      Q.  Do you recall the circumstances under which

22 this note was entered?

23      A.  I don't recall.

24      Q.  You don't know whether this was -- can you

25 tell from the context of the prior page, the subsequent
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 1 page anything about this, does it tell you what -- the

 2 circumstances under which you made this note?

 3      A.  No, I don't recall.

 4      Q.  2376.  We have a 5/15/07 meeting here,

 5 correct?  Or do we?

 6      A.  "5/15/07."

 7      Q.  What are the references to "4/1" and "5/1/06"?

 8      A.  This was a prep meeting.  We had just gotten

 9 word that we were going to have a CDI audit, so we met

10 to start going through the data that was being

11 requested.  So --

12      Q.  I'm sorry.

13      A.  So the information that's -- that's stated

14 here is regarding the information we were pulling for

15 the audit.

16      Q.  Who was present?

17      A.  I don't recall specifically who was present

18 during this meeting.

19      Q.  Take a look at the page and see if it

20 refreshes your recollection as to anybody who was

21 present.

22      A.  Well, apparently there is a Matt, because Matt

23 was going do some type of defining, drafting 1 through

24 10 definitions.  So --

25      Q.  You don't know who Matt would have been?
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 1      A.  No, I do not recall who Matt was.

 2      Q.  Item No. 1, "do you really want these data?"

 3 Do you see that?

 4      A.  It's, "Do you really want these dates."

 5      Q.  Oh, "dates."  What was the text below the

 6 question mark?

 7      A.  "Number of groups larger than No. 2."

 8      Q.  Is that an -- after the number symbol, is that

 9 a greater than or a 7 or what is that?

10      A.  Looks like a greater than.

11      Q.  "Number greater groups larger than" --

12      A.  "No. 2."

13      Q.  -- "No. 2."  So it looks like there's an Ellen

14 in here as well.  Do you see that, next to the spiral?

15      A.  Oh, yes, you're right.  Matt -- Matt and then

16 Ellen.

17      Q.  Would that have been Ms. Vonderhaar?

18      A.  Yes.

19      Q.  What name is to the left of the "3"?

20      A.  Left of the "3"?

21      Q.  Do you see Item No. 3, "Date received"?

22      A.  That looks like "Elena."

23      Q.  "Elena"?  Which is?

24      A.  "Elena McFann."

25      Q.  Would Matt have been Mr. Guisinger?
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 1      A.  I don't recall.

 2      Q.  Do you know a Matt Guisinger?

 3      A.  I do not.

 4      Q.  Item No. 10 is about the national database?

 5      A.  It's NDB.  I'm not sure what that stands for.

 6      Q.  Can you read Item 10 for us.

 7      A.  Yes.  "Date entered into system up 10

 8 calendars, appears as" -- okay.  Let me do that again.

 9          "Date entered into system.  Up 10 calendar.

10 Appears on online."

11      Q.  Do you recall what that means?

12      A.  No, I do not.

13      Q.  Can you interpret it, what it's likely to

14 mean?

15      A.  I can't even guess at that.  I don't even

16 know.

17      Q.  Let me make you an offer.  How about that --

18      MR. KENT:  How about a bet that this is going to

19 call for speculation?

20      THE COURT:  It's a form of refreshing

21 recollection.

22      MR. STRUMWASSER:  Thank you.

23      Q.  So does this indicate that the date that a

24 provider contract was entered into the system could

25 take up to 10 calendar days before it appears online?



17908

 1      A.  I do not know that.

 2      Q.  That does not refresh your recollection?

 3      A.  It does not.

 4      Q.  No. 6, to the left of that, what does that

 5 say?

 6      A.  It says, "load" -- I can't even read that --

 7 "RM" -- "RML" -- "RMV"?

 8      Q.  I can help you here.

 9      A.  Okay.

10      Q.  How about "load RIMS"?

11      A.  No, that doesn't look like "RIMS."

12      Q.  You have Item 5 is "load NDB," Item 6 is

13 "RIMS" -- "load" something.

14      A.  Yeah, I'm not sure what that says.

15      Q.  Then No. 7, what does that say?

16      A.  It's a duplicate of No. 5, so whatever

17 question -- information we were being requested, it was

18 the same as No. 5.

19      Q.  And what does 8 say?

20      A.  "Actual effective date of contract."

21      Q.  Do you know what that refers to?

22      A.  No, I don't.  I do not.

23      Q.  2380.  We have a May 17, '07, meeting?

24      A.  Yes.

25      Q.  "CAE"?
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 1      A.  California Emergency Physicians.

 2      Q.  This concerns 1,028 PPO claims and some others

 3 that are POS and HMO?

 4      A.  And ASO.

 5      Q.  Actually, there's no POSs, right?

 6      A.  There's no HMO.

 7      Q.  So what you have here is --

 8      A.  You're right.  You're right.  I'm sorry.

 9 There's a question with HMO, and zero POS.

10      Q.  And 1,028 PPO?

11      A.  Yes.

12      Q.  The next line says, "Over 400,000 in charges"?

13      A.  Yes.

14      Q.  What does that refer to?

15      MR. KENT:  Objection, relevancy.  I believe

16 Mr. Strumwasser a week or two ago on the record said

17 that issues having to do with this entity, the

18 Emergency Physicians, was not part of this case.

19      THE COURT:  What's the relevancy?

20      MR. STRUMWASSER:  At this point, I'm just trying

21 to make sure that we know what it's about.

22      THE COURT:  All right.  I'll allow it with that

23 understanding.

24      MR. STRUMWASSER:  Q.  Do you know what the

25 "400,000 in charges" means?
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 1      A.  I did not.

 2      Q.  Do you know whether that refers to charges

 3 submitted by California Emergency Physicians?

 4      A.  I don't know.

 5      Q.  The next line, "Root cause, paying

 6 incorrectly"?

 7      THE COURT:  That's actually not the next line.

 8      MR. STRUMWASSER:  Thank you.

 9      Q.  "System has been updated" is the next one.  Do

10 you know what that means?

11      A.  Specifically on this issue, no, I do not.

12      Q.  How about in general, do you know what it

13 means?

14      A.  General, there was an issue, a $10

15 underpayment on the PLHIC -- these were actually UHIC

16 claims for California Emergency Physicians.  So this

17 speaks to the $10 difference -- it's in the middle of

18 the page -- $10 difference in the allowable.  And so

19 those are the issues that we were working on.

20      Q.  Down a ways on this page, "CAP is aware and

21 believes that" -- can you finish that for us?

22      MR. KENT:  Let me just interpose, again --

23      THE COURT:  I don't see what the relevancy is now.

24 How does this help us find out if it's relevant?

25 Doesn't seem like the issue that you have been



17911

 1 concerned with.

 2      MR. STRUMWASSER:  Well, I'm not necessarily -- I

 3 am affirmatively saying we are not dealing with the --

 4 with the claims arising out of CEP.

 5          But to the extent this is evidence of problems

 6 with respect to process generally, I'd just like to

 7 know what they are.  If the -- "Project did not pull

 8 these issues," I don't know what that reference is to.

 9 Does that have to do with the response to the market

10 conduct exam?

11          I agree that we are not asserting any

12 violations arising out of the CEP claims, but we are

13 asserting lots of violations having to do with the

14 process.

15      MR. KENT:  This is a -- as I understand it, this

16 is a pricing issue with UnitedHealth Insurance Company.

17      THE COURT:  All right.  Unless you can connect it,

18 or -- I'm going to sustain the objection.  I just don't

19 see anything -- it's about a $10 difference between the

20 two payments.  And as near as I can read -- you can ask

21 her what that one line is, if she remembers what it is.

22 But I don't think it's relevant.

23      MR. STRUMWASSER:  Okay.

24      Q.  Am I correctly reading -- well, tell me what

25 the single line is, the fourth line of text from the
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 1 bottom?

 2      A.  "Project did not pull these issues."

 3      Q.  What's that a reference to?

 4      A.  I don't recall what that means.

 5      Q.  In these days, what did the word "project"

 6 refer to?

 7      A.  Usually when they're doing a settlement, they

 8 pull the claims that are related to that provider, and

 9 that's part of the project when they do a settlement.

10      Q.  So it's a rework project?

11      A.  I wouldn't call it a rework project.  It was

12 part of a settlement.  That's usually what they use the

13 term "project" with.

14      Q.  I have one more question, and I think it does

15 go to process.

16          Do you see the line that begins "root cause"

17 above the middle of the page?

18      A.  "Root cause," yes.

19      Q.  Would you read the line after that, below

20 that?

21      A.  "Paying incorrectly"?

22      Q.  No, the next line, two lines.

23      A.  "Notes in system.  Examiner didn't read notes.

24 When" --

25      Q.  That's good enough.



17913

 1      A.  Okay.

 2      Q.  Would you accept "examiners don't read notes"?

 3      A.  Oh, "don't."

 4      MR. KENT:  Objection, relevance.

 5      THE COURT:  I'm going sustain the objection.  Move

 6 on.

 7      MR. STRUMWASSER:  82.

 8      THE COURT:  "82"?

 9      MR. STRUMWASSER:  2382.

10      Q.  This is a May 23, '07, call or meeting with

11 Nicoleta Smith?

12      A.  It was a conference call.

13      Q.  What's the -- what is written to the right of

14 Ms. Smith's name?

15      A.  Valerie Ridge.

16      Q.  Who is that?

17      A.  She's in my team.

18      Q.  Would you read the text on the first three and

19 a half lines?

20      A.  Says, "You may apply to CDI for IMR if you

21 believe that healthcare services have been improperly

22 denied, modified or delayed."  I can't read the last

23 couple of lines there.

24      Q.  Are those words that Ms. Smith has suggested

25 to you?
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 1      A.  Yes.

 2      Q.  What do we have below that?

 3      A.  I'm not sure if that's saying "complying,"

 4 "claims denial" then -- I should say the letter "A" and

 5 then "claims denial," "fully," and then "B" and "C."

 6      Q.  Is this a reference to the claim does not have

 7 to be denied in full to be a claim denial?

 8      A.  No.  This was, again, language that she was

 9 providing us on the revisions to the IMR language.

10      Q.  The last line, can you read that?

11      A.  "No application or fee are charged."

12      Q.  That's additional language she had proposed?

13      A.  Yes.

14      Q.   2389, this is a meeting with Ms. Higa on May

15 30th, '07?

16      A.  This is a meeting with the Department of

17 Managed Healthcare with Rick Martin and Joy Higa.

18      Q.  About the middle of the page, there's a phrase

19 that begins "joint letter."  Do you see that?

20      A.  Yes.

21      Q.  What is that -- would you read that entry

22 please?

23      A.  "Joint letter with CDI, over 60 days claims

24 immediately."

25      Q.  Do you recall what that means?
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 1      A.  I don't recall what the joint letter

 2 specifically was, no.

 3      Q.  Do you recall what this entry refers to?

 4      A.  I don't recall what that entry refers to.

 5      Q.  Do you recall claims being over 60 days that

 6 were discussed during this?

 7      A.  What I do recall with regards to Centinela

 8 [phonetic] was that they were on the verge of

 9 bankruptcy, and they were trying to go through all

10 their AR, accounts payable, accounts.  And they were

11 sending us all the claims they believed needed to be

12 paid.  So we were helping them with that.

13      Q.  Accounts receivable?

14      A.  Yes.  Accounts payable, accounts payable.

15      Q.  Payable to you, receivable to them?

16      A.  Payable -- claims they believed might still

17 need to be paid, yes.

18      Q.  By?

19      A.  By us.

20      Q.  What does it say below that?

21      A.  The one that says, "Do they have" -- "Do they

22 have, not have accounts?"

23      Q.  Do you know what that means?

24      A.  I do not.

25      Q.  You have three numbered items there to the
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 1 right.  Do you see those?

 2      A.  Yes.

 3      Q.  Can you read those three, please?

 4      A.  "PHS/UHIC over 60 days.  Overdue 60 days

 5 delegated.  How long to pay?"

 6      Q.  What does it say to the right of the first

 7 one?

 8      A.  "Claims" -- "claim day," "claims" --

 9 "claims" -- I'm not sure what that word is.

10      Q.  Could it be "dupe"?

11      THE COURT:  Duplicate?

12      THE WITNESS:  "Duplicate" -- "claims duplicate

13 work, aged first."

14      THE COURT:  And "no claim resolved" or something

15 like that?

16      THE WITNESS:  "No claims received."  "No claims

17 received."

18      MR. STRUMWASSER:  Q.  Above the "no claims

19 received," something "member"?

20      A.  No.  I'm know not sure what that says.

21      Q.  Page 2394, please.  This is a meeting with

22 Ms. Higa sometime beginning of June?

23      A.  Yes.

24      Q.  Would you read Item No. 6, please?

25      A.  "CDI audit supporting Rebeca with Elena."
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 1      Q.  What's that mean?

 2      A.  That Rebeca de la Torre was responsible for

 3 the CDI audit prep work.  And so I was going support

 4 her along with Elena in pulling the data for the audit.

 5      Q.  The next page, 2395, we have a 6/6 entry, is

 6 that right, June 6 of '07?

 7      A.  Yes.

 8      Q.  Is this a call that Mr. -- well, tell us what

 9 this is.

10      A.  Steve Brunelle called.  He wanted to confirm

11 before he sent a -- I guess you call it request for

12 assistance to us that -- to make sure that the employer

13 group or the employee actually was under their

14 jurisdiction.

15      Q.  Okay.  So Mr. Brunelle had a consumer

16 complaint, and he was calling to find out whether or

17 not it was self-funded and not within the Department's

18 jurisdiction or was fully insured and would be within?

19      A.  That's correct.

20      Q.  Did you receive these kinds of calls from time

21 to time from the Department?

22      A.  Once in a while we would get them.

23      Q.  2398.  That was a June 6 meeting?

24      A.  Yes.

25      Q.  It was called to discuss the termination of
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 1 UC?

 2      A.  Yes.

 3      Q.  The first row says, "term 30-60 day."  Do you

 4 know what that refers to?

 5      A.  I'm not sure what that speaks about.

 6      Q.  Can you read the next entry?

 7      A.  "Hospital terminate, can term, concurring, at

 8 the same time."

 9      Q.  What does that mean?

10      A.  I'm not sure what that means.

11      Q.  Who was at this meeting?

12      A.  It was Josh Martin, Joy Higa, and it says

13 "Lisa."  I'm not sure what Lisa that is.

14      Q.  Who is Josh Martin?

15      A.  He was at the time the director of network

16 management in Northern California.

17      Q.  So this is an internal --

18      A.  This is an internal meeting.

19      Q.  Yes.  Do you recall the meeting?

20      A.  No, I do not recall the meeting.

21      Q.  We have an asterisk "UCSD - different

22 scenario," is that what that sayings?

23      A.  Yes.

24      Q.  What's the next line say?

25      A.  "Group terminate, may have time period" --
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 1 "may," "may have" -- "may have time period.  Need to

 2 review."

 3      Q.  Do you know what that refers to?

 4      A.  I do not.

 5      Q.  The entry that refers to Josh, the fourth line

 6 down, "letter member on" --

 7      A.  -- "on this date."

 8      Q.  Do you know what that refers to?

 9      A.  No, I do not.

10      Q.  There's a reference to the "UCLA medical

11 center might term.  Need to get longer" -- what does

12 that say?  "Need to get" --

13      A.  "Need to get hospital" -- is that the -- is

14 that the "UCLA Medical Center" --

15      Q.  "Might term," is that what that says?

16      A.  "May term" -- "maybe term.  Need to get

17 hospital at this.  Hospital may want to choose to move

18 earlier."

19      Q.  Then you're talking about, "I will want the

20 language"?

21      A.  "I will want the language," yes.

22      Q.  There's a couple of references here to

23 languages.  Was a letter being contemplated to send to

24 UC or to somebody else?

25      A.  I don't -- I don't recall.
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 1      Q.  Then on June 13th, Ms. Smith called you with

 2 questions?

 3      A.  Yes.

 4      Q.  She wanted to know whether you had any

 5 inquiries from providers?

 6      A.  Yes.

 7      Q.  Do you recall what that's about?

 8      A.  She was just calling to see if there was an

 9 increase in providers contacting us.

10      Q.  What did you tell her?

11      A.  I checked with Valerie Ridge, who is on my

12 team, and we had not seen an increase in providers.

13      Q.  From when to when?

14      A.  I don't recall the specific time period.

15      Q.  2404, sometime in the second half of June, is

16 that what this is?

17      A.  Yes.

18      Q.  This is notes from a meeting with Ms. Higa?

19      A.  Yes.

20      Q.  And the Item No. 3 says that there's a meeting

21 the next day with CDI?

22      A.  Yes.

23      Q.  You can't tell what date this meeting was --

24 this note was made, can you?

25      A.  Not on this paper, no.
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 1      Q.  Do you know?

 2      A.  I don't know offhand what date it was.

 3      Q.  And in preparation for the meeting tomorrow

 4 with CDI you were meeting with Ms. Berkel,

 5 Ms. Vonderhaar and who else?

 6      A.  Elena.

 7      Q.  And Ms. McFann.  And who is in front of Ellen?

 8 is that Jane Knous?

 9      A.  Yes.

10      Q.  Then beneath that "PLHIC commit"?

11      A.  "PLHIC committed to the remaining rework."

12      Q.  What does that refer to?

13      A.  That there was still some rework on claims

14 being done, and so that was the information I was going

15 to be communicating back to Nicoleta as to when that

16 rework was going to be completed.

17      Q.  Below that, what's the note say?

18      A.  "State others."  I don't know what that means.

19 I don't recall.

20      Q.  There's a reference there, "CDI Steve

21 Brunelle," right?

22      A.  Yes.

23      Q.  "Call my direct with issues of" --

24      A.  Right.  It's just referencing that June 6 call

25 from Steve and just giving her a heads up that he had
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 1 called me.

 2      Q.  What's the last word on that line?

 3      A.  "With issues, if under," would have been under

 4 jurisdiction.

 5      Q.  2406.  We have a June 20, '07, meeting with

 6 Elizabeth and Judy.

 7      A.  Yeah, I think that's June 25th.

 8      Q.  June 25th, thank you.  Who are Elizabeth and

 9 Judy?

10      A.  My peers, two directors in regulatory affairs.

11      Q.  Now, about two thirds of the way down there's

12 a line that begins "CDI."  Do you see that?

13      A.  Yes.

14      Q.  What does it say to the right of that?

15      A.  It says "embedded into the basic benefit."

16      Q.  Keep going.

17      A.  "Small group and large group."

18      Q.  And we have "PLHIC," right?

19      A.  We have "PLHIC."

20      Q.  "And language"?

21      A.  Yeah, "small group, PLHIC, and language amend

22 the COC and SOB, fix the orthotic rider."

23      Q.  What's the orthotic rider?

24      A.  It's a rider -- this law, AB 2012, had to do

25 with coverage related to orthotics and prostheses, so
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 1 it's just saying that it had to fix that rider that was

 2 attached to that.

 3      Q.  Why did the rider need fixing?

 4      A.  I think it had to do with the benefits with

 5 the new law.  I think it removed the maximums, so

 6 that's what they had to go do is remove the maximums.

 7      Q.  Above the word "small group" we have an arrow

 8 pointing to text.  What does that say?

 9      A.  It says, "amend the COC and SOB prosthetic and

10 corrective appliance."  That was on the PLHIC, those

11 are the riders and the benefits that needed to be

12 amended.

13      Q.  Second to last line there, "Advised claims and

14 appeals will be delayed 45 days," do you see that?

15      A.  Yes.

16      Q.  What does that refer to?

17      A.  That refers to, on the UHIC side, that changes

18 were being made, and they would take affect 45 days

19 after the settlement day.

20      Q.  The next page, 2407, we have a meeting between

21 you and Ms. Higa?

22      A.  Yes.

23      Q.  Then Item No. 2 under that, "New message in

24 CA"?

25      A.  Yes.
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 1      Q.  New message in California?

 2      A.  California, yes.

 3      Q.  First bullet, "acknowledge our mistakes"?

 4      A.  Yes.

 5      Q.  Second bullet, "overestimate our ability,

 6 apologize"?

 7      A.  Yes.

 8      Q.  "Commit putting resources and rebuilding our

 9 credibility"?

10      A.  Yes.

11      Q.  This is something that Ms. Higa told you?

12      A.  Yes.

13      Q.  And this is something that was received

14 from -- by you as the new message to be communicated to

15 regulators in California?

16      A.  No.

17      Q.  What is the new message about?

18      A.  The new message just was for us, the staff.

19 This was a joint meeting.  So it was the staff, just to

20 say, you know, senior management -- just a new message

21 they wanted us to be aware of, that we're committed to

22 building our credibility and accountability with our

23 customers.

24      Q.  Who was at this meeting?

25      A.  It would be the individuals who reported
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 1 directly to Joy Higa.

 2      Q.  And when it says "acknowledge our mistakes,"

 3 that's what that says, right?

 4      A.  Yes.

 5      Q.  To whom are the mistakes to be acknowledged?

 6      A.  Again, this meeting was -- the communication

 7 she provided me had to do with building our credibility

 8 with our clients.  So it was focused on our customers

 9 and clients.

10      Q.  So the new message in California was to tell

11 the clients that "we have made mistakes"?

12      A.  I don't believe that's what the meeting was

13 specifically -- the message was that we just were going

14 to build our credibility and our accountability and not

15 to say that -- you know, "we made mistakes," but to

16 focus on building up our credibility and accountability

17 with our client.

18      Q.  So it was your understanding that Ms. Higa

19 says that the new message in California did not involve

20 acknowledging that mistakes actually were made?

21      A.  I didn't say that, no.

22      Q.  Did the new message in California include

23 acknowledging to clients that mistakes were made?

24      A.  I don't know specifically what was told to

25 clients.  I just know the information she provided to
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 1 us.

 2      Q.  That's what I was asking you about.

 3          Again, did the new message in California, as

 4 it was communicated to you, involve acknowledging to

 5 clients that mistakes were made?

 6      A.  I don't recall that we were going to

 7 acknowledge to clients.  I don't recall that.

 8      Q.  Did the new message to clients involve

 9 acknowledging that United had overestimated its ability

10 to carry out the integration?

11      A.  I don't recall if that was the message to the

12 clients.

13      Q.  Did the new message to the clients involve

14 apologizing?

15      A.  Again, I don't recall that message being

16 communicated to the clients.

17      Q.  Did the new message in California involve

18 committing to the clients, putting resources and

19 rebuilding -- just putting resources?

20      A.  I don't recall what the message was to the

21 clients.

22      Q.  Did the new message to the clients involve

23 rebuilding United's credibility?

24      A.  I don't recall specifically what the message

25 was to the clients.
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 1      Q.  When you say "clients," who do you mean?

 2      A.  It would be our employer groups and brokers.

 3      Q.  Did Ms. Higa indicate from whom this new

 4 message came?

 5      A.  Senior leadership.

 6      Q.  What did you understand that to be?

 7      A.  Dave Wichmann.

 8      Q.  Now, were you in contact with clients

 9 regularly?

10      A.  No.

11      Q.  Ms. Higa's responsibilities were government

12 relations, right?

13      A.  At the time, it was regulatory also.

14      Q.  And regulatory, right.  So her

15 responsibilities were not -- she wasn't the owner of

16 communications with groups or brokers, was she?

17      A.  No.

18      Q.  Her responsibilities were specifically with

19 respect to regulators, correct?

20      A.  Yes.

21      Q.  And so when she is telling her group of her

22 direct reports, is it your understanding that the

23 message that she was communicating had to do with what

24 you were supposed to be saying to clients?

25      A.  No.
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 1      Q.  That had to do with the message you were

 2 supposed to be delivering to regulators, wasn't it?

 3      A.  No.

 4      Q.  To whom was the message to be delivered?

 5      A.  It wasn't to be delivered to anybody.  It was

 6 just that we would have an understanding of what our

 7 new commitment was and what our new message was in

 8 California.

 9      Q.  So let me make sure I understand.  What you're

10 saying is that Ms. Higa, from regulatory affairs, was

11 communicating to her regulatory affairs staff what the

12 message was going to be from others to clients?

13      A.  I don't know specifically what the message was

14 going to be to clients.  She was just telling us what

15 the new message was in California.

16      Q.  Below that, we have "Dave W" -- that's

17 Mr. Wichmann?

18      A.  Yes.

19      Q.  Will do meetings, is that the point here?

20      A.  Will do meetings, yes.

21      Q.  One with CDI and Commissioner Poizner?

22      A.  Yes.

23      Q.  One with -- who is that -- Dale Bonner?

24      A.  Yes.

25      Q.  And Cindy Ehnes?
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 1      A.  Yes.

 2      Q.  That's at DMHC.  And one with the Governor's

 3 office and --

 4      A.  Daniel Zingale.

 5      Q.  And did Ms. Higa indicate that this new

 6 message was going to be delivered to those people?

 7      MR. KENT:  Objection, relevance.

 8      THE COURT:  Overruled.

 9      MR. KENT:  Your Honor, you've -- you previously

10 denied our request to get testimony from Commissioner

11 Poizner.  In the course of that, my recollection, there

12 were some comments about that, what happened at that

13 meeting.

14      THE COURT:  He's not asking about what happened in

15 the meeting.  He's asking whether that was going to be

16 done.

17          I'll allow it.  Then we need to move on.

18 Actually, we need to take a break.

19      MR. KENT:  Okay.  Thank you.

20      MR. STRUMWASSER:  Can I have the question read

21 back, please?

22          (Record read)

23      THE WITNESS:  I don't recall what the exact

24 message was going to be to these individuals.

25      THE COURT:  The last thing it says is "ongoing
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 1 basis," is that what it says?

 2      THE WITNESS:  Yes.

 3      MR. STRUMWASSER:  Q.  What does that refer to?

 4      A.  I don't recall what that refers to.

 5      THE COURT:  Let's take a break.

 6          (Recess taken)

 7      THE COURT:  Okay.  We're back on the record.  I

 8 did pass out the new exhibit list that I have to

 9 Mr. McDonald and Mr. Gee and the court reporter, which

10 we can take up at a later date.  Go ahead.

11      MR. STRUMWASSER:  Thank you, your Honor.

12      Q.  Would you turn please to 2409.  This is

13 memorializing a June 27, '07, call with Ms. Smith?

14      A.  Yes.

15      Q.  Would you read Item No. 1, please?

16      A.  "Some of claims worked out of Ireland," and a

17 question mark, "fully insured queue."

18      Q.  What is the first line of that?  "Some of

19 claim worked out of Ireland"; is that right?

20      A.  Yes.

21      Q.  What does that refer to?

22      A.  She was asking which claims came out of --

23 which claims were processed in Ireland.

24      Q.  Were you able to help her?

25      A.  Not at this time.  I did come back to her in



17931

 1 the next meeting.

 2      Q.  Do you recall what the answer was?

 3      A.  Only HMO claims are processed in Ireland.

 4      Q.  And just to summarize, this was a phone call

 5 initiated by you or her?

 6      A.  No, her.

 7      Q.  Does this reflect difficulties that she was

 8 having at this time figuring out which claims were

 9 UHIC, which claims were ASO, and which claims were

10 PLHIC?

11      A.  No.

12      Q.  So Item No. 2, would you read that for us?

13      A.  Yes, Item No. 2 is "UHC" with an arrow,

14 "India.  Claims processing functions.  Asked question.

15 Alleged particular complaint."  Then I have the "11th"

16 and "what is India?"

17      Q.  So in the first one, you have a question mark,

18 "fully insured" -- what's the word?

19      THE COURT:  "Queue."

20      THE WITNESS:  "Queue."

21      MR. STRUMWASSER:  Q.  So she's asking whether or

22 not claims were fully insured?

23      A.  I think the question goes back to No. 2.

24      Q.  Okay.

25      A.  I think 1 and 2 are related.  What she was
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 1 getting to is she received a complaint where this

 2 particular complaint was alleging about claims being

 3 processed in India.  So she wanted a clarification as

 4 to where were claims being processed.

 5          So the PacifiCare California claims, the PLHIC

 6 claims and the UHIC claims, she wanted a breakdown of

 7 where the claims were processed.

 8      Q.  And the reference to "fully insured"?

 9      A.  She was asking if there were any fully insured

10 claims processed in Ireland.

11      Q.  And No. 3, "problems Pacific or UHIC," do you

12 see that?

13      A.  Yes.

14      Q.  She was attempting to determine whether

15 specific problems were attributable to UHIC or

16 PacifiCare?

17      A.  Yes.

18      Q.  What does the next line say?

19      A.  "Secured system."

20      Q.  "Preresponse"?

21      A.  "Preresponse, individual complaint, receiving

22 information, picked up as spam, going into spam."

23      Q.  What does that refer to?

24      A.  What was happening was she -- she wanted --

25 she was inquiring if there was problems with PacifiCare
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 1 under PLHIC or UHIC that, when we were sending our

 2 responses back to the complaints that we received from

 3 the CDI, that we were sending them electronically, and

 4 they were getting stuck in spam.  So she was inquiring

 5 what's happening, so we went back and did some research

 6 on that.

 7      Q.  What did the research reveal?

 8      A.  On our July 11th meeting, we provided her with

 9 feedback that we checked with our appeals department in

10 PLHIC as well as our appeals department in UHIC.

11 Neither one were sending back via electronic mail.

12 Either they faxed it back or mailed it as a hardcopy,

13 that nobody -- so we asked her, give us examples, if

14 they're out there, because we're not setting that.  We

15 don't know what she's talking about.

16      Q.  So the gist of it is that CDI was expecting

17 some responses, wasn't getting them, believed that

18 maybe they were coming electronically, were getting

19 sent to the spam but were being pushed off by the spam

20 filter.

21          You checked.  And, in fact, there were no

22 electronic responses?

23      MR. KENT:  No foundation.

24      THE COURT:  If you know.

25      THE WITNESS:  We were not sending them check



17934

 1 electronically, and that's what we communicated to her.

 2      MR. STRUMWASSER:  Q.  I had a longer question than

 3 that.  I think you started to say "that's correct,"

 4 right?

 5      MR. KENT:  That's the probable problem with the

 6 question.  It had a lot in there.  It was also

 7 compound.

 8      THE COURT:  Overruled.

 9          Would you read the question again, please?

10          (Record read)

11      MR. KENT:  There's no foundation of what the

12 Department thought it was getting or was getting.

13      THE COURT:  Overruled.  This is her understanding.

14 She wrote it.

15      THE WITNESS:  So I don't know if the Department

16 was expecting responses or not expecting responses.

17 They wanted us to confirm if they were sending

18 electronic responses to them because they believed they

19 were getting caught in a spam.  So we confirmed we were

20 not sending any electronically.

21      MR. STRUMWASSER:  Q.  2412.  Can you discern what

22 date this is?

23      A.  Well, it would have been between the 27th of

24 June and July the 2nd.

25      Q.  And this is, again, a meeting with Ms. Higa?
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 1      A.  Yes.

 2      Q.  Did you have a regularly scheduled meeting,

 3 like weekly?

 4      A.  We had a regularly scheduled meeting, I did,

 5 yes.

 6      Q.  Weekly?

 7      A.  I'm not sure how long it was.  I don't know if

 8 it was weekly or every other week or once a month.

 9      Q.  Item No. 3, would you read that to us?

10      A.  Yes.  "Nicoleta Smith.  Provider complaint

11 about function being done in India.  She has asked if

12 UHIC or PacifiCare has any vendors processing claims or

13 phones in India."  11th is the next meeting.

14      Q.  What's the next note?

15      A.  "What claims are being processed at Ireland?"

16      Q.  So this is you asking the question?

17      THE COURT:  I think it actually says "out of

18 Ireland."

19      THE WITNESS:  I'm sorry.  "What claims are being

20 processed" -- you're right -- "out of Ireland."

21      MR. STRUMWASSER:  Q.  So this is a note indicating

22 that you were asking at the regular Higa meeting the

23 question that Ms. Smith had posed to you?

24      A.  I was just letting Joy know what the question

25 was, that that was the question Nicoleta asked me.
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 1      Q.  2428.  Now July 11; is that right?

 2      A.  Yes.

 3      Q.  This is a call from Ms. Smith?

 4      A.  Yes.

 5      Q.  Who is it who would like a summary of

 6 discussion?  I'm reading from the top there.

 7      A.  Nicoleta requested that.

 8      Q.  At the end of your call?

 9      A.  Yes.

10      Q.  Read Item 1, please.  Actually, tell us about

11 the numbering here.

12      A.  Apparently I wrote COC report, but it looks

13 like I changed that to No. 5, and No. 1 was still on

14 target for July 31st, '07.

15      Q.  What's the line below that?

16      A.  "Update on provider calls and claims, India,

17 Ireland."

18      Q.  No, I mean the second line of the --

19      A.  Oh, I'm sorry.  "Still on target for July

20 31st, '07.  Finish rework as discussed before."

21      Q.  The line between the first and the second

22 entries -- this is all still one conversation with

23 Ms. Smith?

24      A.  Yes.

25      Q.  Okay.  So would you read the item at the top
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 1 there?

 2      A.  The "COC"?

 3      Q.  Yes.

 4      A.  "COCC report, will be sending to you via mail

 5 provider breakdown of the 1799 claims if no additional

 6 payments reasons why."

 7      Q.  Okay.  So Ms. Smith had previously raised with

 8 you the question about these 1799 claims for which

 9 there was a COCC issue?

10      A.  This was the initial issue that Laura

11 Henggeler had worked with Nicoleta on and the requests

12 were -- the claims that are identified and just the

13 rework along the way, the breakdown of where we were at

14 with the rework of these claims.  So this is just an

15 update status of that.

16      Q.  So this is a -- you're inheriting

17 Ms. Henggeler's COCC issue?

18      A.  That is correct.

19      Q.  What do you understand the COCC issue as

20 inherited to be?

21      A.  I don't recall the exact details of the COCC

22 report.

23      Q.  I understand that.  What do you understand the

24 issue to be?

25      A.  Claims that were not processed correctly were
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 1 now being reworked.

 2      Q.  What's the relationship of those claims to

 3 COCC?

 4      A.  You know, I don't recall what the relationship

 5 was.

 6      Q.  On the next page, 2429, Item No. 1, would you

 7 read the first row of it, the first two rows?

 8      A.  "Follow up.  United upper management not going

 9 to do rework at all."

10      THE COURT:  "After"?

11      THE WITNESS:  "After all."  "After all."

12      MR. STRUMWASSER:  Q.  This is an indication -- I

13 take it this is not part of the Nicoleta Smith call,

14 right?

15      A.  It does not look like it.

16      Q.  And this was an indication that management had

17 changed its mind and decided not do some reworks that

18 were previously going to be reworked?

19      A.  I don't recall what this note was about.

20      Q.  Then the next line, would you read the stuff

21 that's got the brackets, the single bracket?

22      A.  Yes.  "Not going retro effect.  Not

23 looking" -- "not looking to load currently.  April.

24 After 10 months no retro activity."

25      Q.  And "ask Elena"?
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 1      A.  Yes.

 2      Q.  Do you recall what that says?

 3      A.  No, I do not recall.

 4      Q.  2436, please.

 5          So am I correct, this memorializes a call on

 6 July 31st, '07?  I'm talking about the third line down

 7 or the fourth line down; that's the date.

 8      A.  I'm sorry.  Say that again.

 9      Q.  Yes.  Does this memorialize -- are these notes

10 of a July 31, '07 call?

11      A.  No.  It's a continuation of a one-on-one that

12 happened on July 26th with Joy.  So that's Item No. 4.

13      Q.  So would you read Item No. 4 to us?

14      A.  "CDI.  Spoke with Jane yesterday.  7/31/07.

15 Some issues come up.  If any changes made in system,

16 not sure if will be completed."

17      Q.  Jane is Jane Knous?

18      A.  Yes.

19      Q.  So you're reporting to Ms. Higa that you spoke

20 to Ms. Knous on the day before or on July 31st?  No,

21 that wouldn't be it at all, would it?

22      A.  Yeah, I believe this has to do again with the

23 rework project because it was scheduled to be completed

24 by July 31st.  So this was just an update of where we

25 were at, it appears, because that was the only issue I
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 1 was working with Jane on was the rework project.

 2      Q.  It now appeared that some of the rework that

 3 had been committed for July 31st was not going to be

 4 done?

 5      A.  It appears that way, based on these notes.

 6      Q.  2453.  Is this the beginning of a set of

 7 notes?

 8      A.  Yeah, that is actually the beginning page.

 9      Q.  And is this a meeting on August 9 of '07?

10      A.  Yes, this is for August 9, '07.

11      Q.  Meeting of United people and CDI?

12      A.  Yes.

13      Q.  And on the first, the Item No. 1, can you read

14 that to us until the period?

15      A.  Yes.  "Rework completed for project discussed

16 in March meeting, except for handful of providers whose

17 contracts need to be updated and projects reworked.

18 How were doctors notified and explanation.  Sample of

19 notification."

20      Q.  Then the bullet to the right, "List of" --

21      A.  "List of doctors, last name, number of claims,

22 date of service, paid, billed amount, interest,

23 payment."

24      Q.  So this refers to the fact that there was a

25 rework project discussed in March that was going to be
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 1 finished, and it was not completely finished because of

 2 a handful of providers, right?

 3      A.  That's correct.

 4      Q.  And those providers were providers for -- for

 5 whom the contract entry in your computers needed to be

 6 updated?

 7      A.  Based on this note here, yes.  "Contracts need

 8 to be updated and project reworked," yes.

 9      Q.  Then this question, "How were doctors

10 notified," and so on, is that a question that is posed

11 to you by them?  Is that a question that you had?

12      A.  I don't know.  I don't know who asked that

13 question.

14      Q.  Then a little ways down, you see "PHS"?

15      A.  Yes.

16      Q.  Would you read the entry under "PHS"?

17      A.  "EOPs should be completed within approximately

18 seven days, placed on CD, and provided to CEP and CDI."

19      Q.  What does that refer to?

20      A.  We already had processed these claims, but the

21 CDI wanted us to provide them with copies of the EOPs.

22      Q.  Item No. 3, "Pre-X."  Would you read that one

23 for us please?

24      A.  "CDI complaint involving several claims.  Only

25 one was related to pre-x issue which was old, therefore
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 1 do not believe trend or issue unless they have other

 2 complaint."

 3      Q.  To the right of the "Pre-X," there's a box

 4 there or three quarters of a box.  Can you read that?

 5      A.  Yes.  "One or two handful providers, Nicoleta

 6 wants to see."

 7      MR. STRUMWASSER:  No further questions, your

 8 Honor.

 9      THE COURT:  All right.

10          Is there any cross-examination?

11      MR. KENT:  I have few questions.

12      THE COURT:  All right.

13               CROSS-EXAMINATION BY MR. KENT

14      MR. KENT:  Q.  Ms. Diaz, you were asked some

15 questions about URN earlier today.  Those are all

16 transplant claims, right?

17      A.  Yes, those are transplant claims.

18      Q.  Are transplant claims subject to the same

19 claim processes as non-transplant claims?

20      A.  No, they have a different process.

21      Q.  Entirely different?

22      A.  Entirely different, yes.

23      Q.  The providers who were sending claims to that

24 correspondence PO box, where were they supposed to be

25 sending the claims?
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 1      A.  The providers were supposed to be sending the

 2 claims directly to URN.

 3      Q.  How would -- to your understanding, how would

 4 providers -- providers who were involved in

 5 transplants, how would they know that their claims were

 6 supposed to go directly to URN?

 7      A.   URN, for a couple of months prior to this,

 8 was educating the providers on sending the claims

 9 directly to them.  So they had sent out different

10 communications to them, informing them of where they

11 were suppose supposed to send the claims.

12      Q.  To your understanding, what's the basis of the

13 reason or requirement that transplant providers were

14 supposed to send claims directly to URN?

15      A.  The reason why was that URN was actually

16 pricing them.  They would put a price sheet on them and

17 then send those prices to PacifiCare so they could pay

18 the claims off of those prices.

19      Q.  My question was a little inarticulate.  To

20 your knowledge, was there an actual requirement of some

21 sort that providers who had transplant claims had to

22 send those claims directly to URN rather than somewhere

23 else?

24      A.  Their actual provider contract, the specific

25 provider with URN, in their contract, it specified that
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 1 they were supposed to send the claims directly to URN

 2 first.

 3      Q.  The 6,000 or so claims that ended up being

 4 mailed to this correspondence PO box, is that -- are

 5 those only California claims?

 6      A.  No.  Those claims were for eight -- we had

 7 eight PacifiCare states at the time.  So it was for the

 8 HMO and PPO membership for all eight states.

 9      Q.  There was an entry, and Mr. Strumwasser asked

10 you about it, involving Baylor University Hospital and

11 an issue about whether service had been provided to an

12 unnamed member.

13          Did you look into whether there was -- whether

14 any members in fact had any issue about being denied

15 services, medical services, as a result of this issue

16 of providers sending their claims to that -- or some

17 providers sending their claims to that correspondence

18 PO box?

19      A.  Yes, I contacted the medical director who

20 handles the transplants authorizations and confirmed

21 with him that no care was ever in -- jeopardized or was

22 denied.

23      Q.  Then you were asked about some entries on your

24 notes involving Lason and Lason's connection with this

25 issue about URN and transplant claims.
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 1          Was Lason or was the transition of certain

 2 processes and responsibilities to Lason, did that have

 3 anything to do with this issue about URN and transplant

 4 claims?

 5      A.  No.  Again, the issue had to do with the

 6 provider sending it to this correspondence PO box.  So

 7 it was really the routing from the providers to us

 8 that -- where we had our challenges.

 9      Q.  Okay.  The -- I think it was on Page 2453, you

10 were shown some notes about your August 7th meeting --

11 I'm sorry, August 9th, 2007 meeting.  Who participated

12 in that meeting on behalf of CDI?

13      A.  It was Andrea Rosen, Bob Masters, Barbara

14 Love, Steve Brunelle and Nicoleta Smith.

15      Q.  During that meeting, were there any

16 discussions about the data or the information that CDI

17 had been requesting from your company for purposes of

18 their various investigations in 2007?

19      A.  Yes, there was a lot of discussion between the

20 CDI related to that request.

21      Q.  Was one of the issues the fact that, at least

22 from PacifiCare's standpoint, some of the information

23 requests were duplicative of prior ones?

24      A.  Yes, we had -- on the rework information, we

25 had provided updates.  And so a lot of the information
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 1 they were requesting we previously provided to them.

 2 They just wanted it different format.

 3      Q.  When that issue was raised by you and your

 4 colleagues, what was the response or the reaction of

 5 the CDI folks?

 6      A.  It also, too, had to do with Craig Dixon had

 7 just requested additional information.  So again, it

 8 was going to be duplicate information that they were

 9 requesting that he also was requesting.

10          And we brought that point up, that it was

11 duplicate information; if they could reach out to Craig

12 and just try to coordinate with them the information

13 they were requesting.

14      Q.  When that point was made, what was the

15 response of the CDI people?

16      A.  The CDI indicated that they could ask us

17 whatever they wanted to ask us, and we had to provide

18 it to them.

19      Q.  Who said that to you?

20      A.  It was Andrea.

21      MR. KENT:  Thanks.  That's all I have.

22      THE COURT:  Anything further?

23          REDIRECT EXAMINATION BY MR. STRUMWASSER

24      MR. STRUMWASSER:  Q.  Are you aware, Ms. Diaz,

25 that the Department requested electronic data on --
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 1 databases on claims payment and claims denials?

 2      A.  For which claims are you speaking about?

 3      Q.  Are you aware that, in connection with the

 4 2007 market conduct exam, the Department requested

 5 certain information from PacifiCare regarding, in one

 6 instance, a file of denied claims, in another instance,

 7 a file of paid claims?

 8      A.  I don't know the specifics of what they

 9 requested.

10      Q.  So you're not aware that those two files were

11 requested?

12      A.  Again, I don't know the specifics of what was

13 requested.

14      Q.  Are you aware that computer files were

15 requested?

16      A.  By Craig Dixon, yes.

17      Q.  Are you aware that the files that were first

18 received were not responsive?

19      MR. KENT:  No foundation, misstates the prior

20 testimony.

21      THE COURT:  If you know.

22      THE WITNESS:  I don't know.

23      MR. STRUMWASSER:  Q.  That didn't come up in this

24 meeting?

25      A.  No, it did not.
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 1      MR. STRUMWASSER:  No further questions.

 2      THE COURT:  Anything further?

 3      MR. KENT:  No, your Honor.

 4      MR. STRUMWASSER:  We have no objection to your

 5 Honor, excuses this witness.

 6      THE COURT:  This witness is released.

 7          Any objection to the notebook being

 8 admitted -- only the pages that were discussed are

 9 relevant -- and the entire document being placed in an

10 envelope?

11      MR.  KENT:  That's fine.  No objection.

12      THE COURT:  All right.  That will be done, entered

13          (Department's Exhibit 1043 admitted into

14           evidence)

15      THE COURT:  As I said before, I gave out the

16 revised exhibit list that I don't think -- of the

17 exhibits which needs still being taken care of.  I

18 guess we'll do that later this week.

19          The court reporter has indicated to me that

20 she's working on it also to make sure that we're right.

21          And there's two other issues.  One is the

22 signing of the order that Mr. Gee provided in the

23 e-mail.

24          Mr. Kent, do you have any --

25      MR. KENT:  I think there were a couple items that
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 1 are -- I won't say they're ancillary, but there are a

 2 couple items.  I don't have them off the top of my

 3 head, but my recollection is that they weren't in this

 4 document.

 5          I think probably the best thing, we should

 6 have a discussion with Mr. Gee, Mr. Strumwasser, off

 7 line and then hopefully we can just resolve it.

 8      THE COURT:  Okay.  I hope so because I'm ready to

 9 sign it.

10          And the last thing before we take the break is

11 I'm very concerned about accusations of ex parte

12 communications.  They're basically set forth, the

13 requirements, in 11430.01 et.seq.

14          And I'm happy to discuss it further how to

15 resolve the issue.

16          The way to take care of that accusation, as

17 far as I can tell, is to put a memo in the file under

18 seal to go along with the records.

19          I -- and also I have still some outstanding

20 material which I am concerned about dealing with.  I

21 realize that I don't have a commissioner who does

22 discovery and I don't have a special master, and it may

23 be that our procedures are not well suited for the

24 procedure that we set up.

25          And so I'm willing to revisit that -- maybe a
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 1 discussion off the record when everyone's here, and

 2 then a decision and something on the record.

 3      MR. KENT:  That's fine, your Honor.  And, again,

 4 as I said the other day, I raised the issue.  And my

 5 recollection is I pointed out that we were not casting

 6 any aspersions on you personally or the job you're

 7 doing.

 8          It was simply to note that the process that we

 9 had been going down, we've objected to it.  But as a

10 practical -- for legal grounds.  But as a practical

11 matter, we think that it puts the Court in a difficult

12 situation in addition to the other arguments we've

13 made, so.

14      THE COURT:  I've taken your observations

15 seriously.  I'm concerned.  I have a confession that I

16 don't really -- have ever had to deal with this before.

17 I've kind of asked around, and I'm not really getting

18 any great information that it's been dealt with before.

19          So out of an abundance of caution and concern,

20 we can take it up again.  But, I mean, there are two

21 issues about ex parte communications.

22          One is that I am seeing things that you

23 haven't seen.  That happens from time to time.  I'm

24 capable of dealing with that.  But I'm not sure how

25 that fits in with the requirements of the statute.
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 1          And the other is, in trying to sort this

 2 material out so that I can give as much to you as

 3 possible, it may have led me down a path I didn't

 4 really want to go because I didn't see it -- I didn't

 5 see it from end to end.

 6          And so I think I can still redeem it, but I'm

 7 not sure I want to go down the path any further.  I

 8 didn't take into account the fact that somebody else is

 9 going to look at it before the decision is written.

10          So because that's a possibility, I think a

11 different tack is going to be to have concluded.

12          So we can talk about this when you're all here

13 again, but I'm not going to do anything further with

14 any of the material I have until then.

15      MR. GEE:  Well, your Honor, certainly you're

16 entitled to make in camera review of documents.  And

17 our understanding of the ex parte communications were

18 that they were permissible ex parte communications

19 necessary to dispose of an issue for which you were

20 authorized to deal with ex parte.

21      THE COURT:  That does appear to be one of the

22 exceptions in here.  But I'm just willing to talk about

23 it further and see.

24          I just don't want to get too far down a path

25 and find it difficult to come back.  So it's open for
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 1 discussion.  Okay?

 2      MR. KENT:  Thank you.

 3      THE COURT:  So we're coming back at what time for

 4 Ms. --

 5      MR. KENT:  I believe 1:30.

 6      MR. STRUMWASSER:  You know, it's going to be a

 7 chore to get through Ms. Way in the afternoon, but

 8 we'll do our best.

 9      MR. KENT:  If we get ahold of someone and we can

10 move it up, we'll send e-mails around.

11      THE COURT:  To 1:00 o'clock would be fine.

12      MR. KENT:  The practical problem is Mr. Velkei,

13 who will be defending Ms. Way, is in court on an

14 entirely different matter.  I don't know if he's back

15 yet.

16      THE COURT:  That's fine.  Whatever you can do.

17      MR. GEE:  Your Honor, we have a new production of

18 UC documents.

19      THE COURT:  I don't have any problem with you

20 doing what you did before, organizing it, then turning

21 over to PacifiCare what you feel comfortable to

22 turn over.

23          Hold the rest of it for now.

24      MR. GEE:  Sure.  Will do.

25      THE COURT:  Okay?
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 1      MR. GEE:  Thank you, your Honor.

 2      MR. KENT:  Thank you, your Honor.

 3          (Whereupon, the luncheon recess was

 4           taken at 11:23 o'clock a.m.)
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 1                     AFTERNOON SESSION

 2                         ---o0o---

 3          (Whereupon, all parties having been

 4          duly noted for the record, the

 5          proceedings resumed at 1:37 p.m.)

 6      THE COURT:  All right.  This is on the record.

 7 We're calling back Ms. Way.

 8      MR. STRUMWASSER:  That's right.  We're resuming

 9 our cross.

10                        DIVINA WAY,

11          called as a witness by the Respondent,

12          having been previously duly sworn, was

13          examined and testified further as

14          hereinafter set forth:

15      THE COURT:  Ms. Way, you've been previously sworn

16 in this matter, so you're still under oath.  If you

17 could just state your name again for the record,

18 please.

19      THE WITNESS:  Divina Way.

20      CROSS-EXAMINATION BY MR. STRUMWASSER (resumed)

21      MR. STRUMWASSER:  Good afternoon, Ms. Way.

22      Q.  Let me give you a -- show you a copy of

23 Exhibit 5463.  I have a copy for counsel and a copy for

24 the witness.

25      MR. VELKEI:  Your Honor, I just wanted to note for
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 1 the record that I understood that the cross-examination

 2 that remained was with respect to a new batch of

 3 documents that were produced.  This seems to be going

 4 back to prior exhibits, and I thought we'd gotten past

 5 that at this point.

 6      MR. STRUMWASSER:  This is preliminary to some new

 7 exhibits that we're going to be asking her about that

 8 are related to this and one more document.

 9      THE COURT:  Okay.

10      MR. STRUMWASSER:  Q.  Ms. Way, this exhibit

11 reflects the maintenance and backup procedures that

12 were performed on RIMS QicLink from 2006 to the

13 present, right?

14      A.  Yes, standard.

15      Q.  And this -- at this point, the vendor

16 Cognizant was responsible for maintaining RIMS, right?

17      A.  Starting 2006, yes.

18      Q.  And your testimony is that you thought

19 throughout this period, 2006 to present, Cognizant

20 performed very well in maintaining RIMS, right?

21      A.  Yes.

22      Q.  And TriZetto also had responsibilities for

23 maintaining RIMS during this period, correct?

24      A.  Only if we request assistance from them.

25      Q.  And it was your opinion that TriZetto also
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 1 performed very well in performing what maintenance

 2 responsibilities you gave it on RIMS during this

 3 period, 2006 to present, correct?

 4      A.  Yes.

 5      Q.  Is it your opinion that the maintenance

 6 procedures reflected in Exhibit 5463 were sufficient to

 7 ensure that RIMS performed adequately?

 8      A.  I would say these are high level tasks that we

 9 do routinely, yes.

10      Q.  And that these tasks were, as described, at a

11 high level sufficient to ensure that RIMS performed

12 adequately?

13      A.  Yes.

14      Q.  Do you believe that the backup procedures

15 reflected in this exhibit were sufficient to ensure

16 that RIMS could be restored quickly following an

17 outage?

18      A.  I believe that the backup processes that we

19 have in place, yes, enable it to be restored.

20      Q.  You also testified that in '05 and '06 there

21 was no business need to upgrade RIMS to the 3.2 or 0 or

22 3.30 versions, correct?

23      A.  There was no business reason, yes.

24      Q.  You said that the RIMS system was running fine

25 at that time; do you recall that?
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 1      A.  Yes, I do.

 2      Q.  Is it your belief that there was no need to

 3 upgrade RIMS to either of these versions in '07 or '08

 4 because RIMS was still running fine in 2007 and 2008?

 5      A.  From a business perspective, yes.

 6      MR. STRUMWASSER:  Whoa, we've got some sound

 7 there.

 8      MR. VELKEI:  Sounds like waves, some kind of

 9 interference we just got over the speaker.

10      MR. STRUMWASSER:  I think it's gone now.

11      THE COURT:  All right.

12      MR. STRUMWASSER:  I'm showing the witness and

13 giving a copy to Mr. Velkei 5466 in evidence.

14      THE COURT:  Okay.

15      MR. STRUMWASSER:  Actually, I don't think it's in

16 evidence, now that I think about it.

17      THE COURT:  No, I think we have some left here

18 from Ms. Way, yes.

19      MR. STRUMWASSER:  Q.  Now, this exhibit, Ms. Way,

20 reflects the availability of the RIMS system from May

21 '07 to September of 2010, right?

22      A.  The top one is from October 8th -- or October

23 '08 through September 2010.

24      Q.  Take a look at Page 2766.

25      A.  Okay.
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 1      Q.  Goes from the week of May 12, right?

 2      A.  Yeah, May 19th, yes.

 3      Q.  Well, May 12th, isn't it?  At the bottom?

 4      A.  Yes.  The date on here is -- yes.

 5      Q.  Do you believe that the data reflected in this

 6 exhibit demonstrate that RIMS was running fine during

 7 the period covered?

 8      A.  Yes, I do.

 9      Q.  Now, Ms. Way, we've already discussed the

10 August 1, 2007, RIMS outage.  Do you recall that?

11      A.  Yes.

12      Q.  You said that nothing like that happened

13 since.  Do you recall that testimony?

14      A.  Correct.

15      Q.  You testified that at the time of the August

16 '07 RIMS outage there were dual backups of RIMS every

17 night.  Do you recall that?

18      A.  Yes.

19      Q.  Do you believe that these dual backups of RIMS

20 that were being done at this time were adequate to

21 ensure that data were not lost in the event of an

22 outage?  Correct?

23      A.  Correct.

24      Q.  Do you believe that they were adequate to

25 ensure that RIMS would be restored quickly after an
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 1 outage?

 2      A.  Yes.

 3      Q.  Were these dual backups -- well, let me ask

 4 you this.  Are you familiar with the terms "full

 5 backup" and "incremental backup"?

 6      A.  Yes.

 7      Q.  Would you tell us the difference between a

 8 full backup and an incremental backup?

 9      A.  Typically an incremental back up is done maybe

10 on a daily basis.  You just pick up whatever

11 transactions were done during the day.  And then on the

12 weekend you would do a full backup, so you would take

13 every transaction done that week and do a full backup

14 of it.

15      Q.  So an incremental backup only captures the

16 changes since the last full backup or since the last

17 incremental backup?

18      A.  Since the last incremental backup.

19      Q.  The first incremental would be since the last

20 full?

21      A.  Right.

22      Q.  And as of, let's say, 2007, mid 2007, do you

23 know whether full backups were being done on a regular

24 basis of RIMS?

25      A.  We do a full backup every night.
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 1      Q.  And that was the case in summer of '07?

 2      A.  Yes.

 3          (Reporter interruption)

 4      MR. STRUMWASSER:  Our next in order, your Honor.

 5      THE COURT:  1044 is an e-mail with a top date of

 6 August 31st, 2007.

 7          (Department's Exhibit 1044, PAC0875206

 8           marked for identification)

 9      THE WITNESS:  Okay.

10      MR. STRUMWASSER:  Q.  Do you recognize this e-mail

11 chain?

12      A.  I don't remember it specifically, but I'm on

13 it, so.

14      Q.  That's fine.  I just wanted to get a sense of

15 your recollection of it.  It starts on -- this is an

16 e-mail chain, of course, after the August '07 outage,

17 right?

18      A.  Correct.

19      Q.  And it starts on 5207 with an e-mail from Ed

20 Miltimore, right?

21      A.  Yes.

22      Q.  He was a service manager in O&M in charge of

23 QicLink, right?

24      A.  Correct.

25      Q.  And he reported to you?
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 1      A.  Yes.

 2      Q.  And the subject line reads "Full backups for

 3 QicLink RPT to TSM - not yet."  Do you see that?

 4      A.  I do see that.

 5      Q.  He writes to Mr. Dufek, who was your boss at

 6 the time, right?

 7      A.  Yes.

 8      Q.  And he says to -- he writes to Mr. Dufek, "I

 9 spoke in error this morning when I said that we now had

10 full backups in place for QicLink instead of

11 incrementals."  Do you see that?

12      A.  I see that.

13      Q.  "Paula has been in discussions with Steve

14 Baranski and others for some time now, but nothing has

15 been approved or changed."  Do you see that?

16      A.  Yes.

17      Q.  Who is Mr. Baranski?

18      A.  He's the UNIX system administrator.

19      Q.  Was RIMS running on UNIX at this time?

20      A.  Yep.

21      Q.  Do you recall having difficulty during this

22 period getting approval for full backups of QicLink

23 instead of just incrementals?

24      A.  No.

25      Q.  He goes on to say, "At present, the RPT file
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 1 (which is a daily backup on disk) is backed up daily as

 2 an incremental tape...The request is to have the RPT

 3 file backed up to tape as a full backup daily."  Do you

 4 see that?

 5      A.  I see that, yes.

 6      Q.  What's the RPT file?

 7      A.  It's the reporting server.

 8      Q.  So the nightly backup of data since 2006 in

 9 RIMS that you referred to on 5463 was incremental

10 backup not full backup, right?

11      A.  Possibly for a period of time.  I don't

12 remember what happened here.  I'd have to go back and

13 look.

14      Q.  Do you recall ever saying to Mr. Miltimore or

15 anybody else "No, no, we don't need full backup.

16 Incremental is enough"?

17      A.  No.  I always believed a full backup was

18 running to the RPT server.

19      Q.  On 5206, Mr. Dufek responds.  And he says that

20 you, Ms. Way, had told him that RIMS had full backup,

21 and he wants to know if you were mistaken.  Right?

22      A.  It says that, yes.

23      Q.  He also wants to know "...what are the issues

24 preventing us from full backups for at least RIMS and

25 Qic."  You see that?
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 1      A.  I see it.

 2      Q.  Do you know what the issues were that were

 3 preventing full backup?

 4      A.  No.  I don't know if possibly it got changed

 5 for a period of time.  We do today and have, as far as

 6 I know, since we moved into this data center, what's

 7 called a shadow copy.  So it's a snapshot of production

 8 on a daily basis.

 9      Q.  Do you understand a shadow copy to be a full

10 or incremental backup?

11      A.  I understood that to be a full backup.

12      Q.  Did you ever tell Mr. Dufek that the

13 incremental backups were fine and that there's no need

14 to do full backups?

15      A.  No, because I thought we were doing a full

16 backup.  I still feel we are.

17      Q.  He goes on and says, "There is great deal of

18 focus on stabilizing the PHS apps from an

19 infrastructure standpoint, and we have to treat this as

20 a high priority.  I know that none of the five most

21 recent incidents are related, but nevertheless we have

22 assured the business and our leadership that we are

23 looking for ways to prevent outage and to facilitate

24 quick restoral when an outage occurs."

25  Do you see that?
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 1      A.  Yes.

 2      Q.  Were you aware at this time that there was a

 3 great deal of focus on stabilizing PHS apps from an

 4 infrastructure standpoint?

 5      A.  After that major outage, yes, there was.

 6      Q.  Do you know what was going on that required

 7 PHS apps to need stabilization?

 8      A.  No.

 9      Q.  Do you know what were the five most recent

10 incidents that Mr. Dufek is referring to?

11      A.  He's talking about the power outage.

12      Q.  That's not just one incident; that's five?

13      A.  Well, he's talking about the power outage.

14 There were two other after that.  But if you look, they

15 were very short duration.  These weren't associated

16 with one another.

17      Q.  That's one plus two.  How about the other two?

18      A.  I don't know what he's referring to there.

19      Q.  Were you aware at this time that Mr. Dufek had

20 assured the business and leadership that IT was looking

21 for ways to prevent outage and facilitate quick

22 restoral?

23      A.  We are all working with the business --

24      Q.  So you were aware?

25      A.  -- to ensure that didn't happen.
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 1      MR. VELKEI:  I would just ask if you would just

 2 let her finish the answer.

 3      MR. STRUMWASSER:  Q.  Wasn't it the case that

 4 there were further outage problems with RIMS that

 5 required IT to make these assurances to the business

 6 and leadership beyond the August 2007 one?

 7      A.  Well, like I say, there were two others.  If

 8 you look at that -- if you look at the chart, that does

 9 show two short duration outages.  Those were the only

10 ones that I'm aware of.

11      Q.  So let's take a look at 5466.  Are any of the

12 five outages referred to shown in the chart at the top

13 of the first page?

14      A.  The one I know he's referring to is the power

15 outage.

16      Q.  Is that shown here?  Can you discern where it

17 is?

18      A.  That's the -- if you're looking at the first

19 page on 5466, that's the point that drops below 98.57.

20      Q.  Then there's two more dips, noticeable dips

21 thereafter.  Are those the other two instances that you

22 referred to?

23      A.  On Page 3, yes, you can see the two short ones

24 there.

25      Q.  Now, it looks to me like the first dip on 5466
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 1 corresponds to 8 or 9 of '08 -- or '09 rather, excuse

 2 me.  Is that your reading?

 3      A.  I'm sorry, yeah, I meant on Page 3.  That's --

 4 that large dip there.

 5      Q.  Okay.  Then the next -- there's three more

 6 dips there, four more dips that are discernable.  Are

 7 those the other four that he was referring to?

 8      A.  Yes.

 9      MR. VELKEI:  I mean, calls for speculation because

10 the dips he's referring to would have predated August

11 30th, not post-dated it.  Right?  So calls for

12 speculation.

13      MR. STRUMWASSER:  Good point.

14      Q.  With Mr. Velkei's helpful observation, do you

15 see the dips he's referring to?

16      A.  Are we still on Page 3?

17      MR. STRUMWASSER:  Sure.

18      MR. VELKEI:  It doesn't have to be on Page 3.  It

19 can be 2006 on Page 2.

20          Oh, it's 2008, sorry.

21      MR. STRUMWASSER:  Q.  So I'm not sure if you're

22 aware that there's no question pending, but let me just

23 rephrase it.  Do you see any graph here that indicates

24 the other four incidents that he refers to?

25      A.  I don't know, in fact, which outage he's
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 1 referring to, if he's referring to QicLink or -- or to

 2 another application.  That, I don't know from this.

 3      Q.  Okay.  Do you see any reason to believe

 4 that -- I mean, you don't understand this subject of

 5 these e-mails to be QicLink?

 6      A.  Well, he says, "There is a great deal of focus

 7 on stabilizing PHS apps...I know that none of the five

 8 most recent incidents are related."  I don't know if

 9 he's talking about all five, if he thought there were

10 five QicLink incidents.  I don't know -- or if he was

11 talking about other applications.

12      Q.  And Mr. Miltimore responds on the first page

13 of 1044 with a 12:25 p.m. e-mail.  And the second

14 paragraph starts out, "I suspect that Divina was under

15 the same impression as me, that the full backups were

16 in place for QicLink.  That is, to change the RPT

17 backup from daily incremental to daily full.  However,

18 that still has not been done."  Was that in fact your

19 impression?

20      A.  No.  Like I said, I believed it was a full

21 backup.  Can I explain something?

22      Q.  Sure.

23      A.  When he talks about the failure in the DR

24 issues, I believe we spoke with that before.  There was

25 not a failure in restoring the data.  It was the
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 1 duration time it took.  So it wasn't that there was

 2 data missing.  It was, when you do a DR test, you have

 3 a finite window, and you have to restore everything in

 4 that window, do your checkout, everything.  Because of

 5 the length of time, the amount of data it took, we ran

 6 out of the window.

 7          So we still did our DR test.  We weren't

 8 missing any data from the directories we did our DR

 9 test in.

10          Ed's idea of what the issue was here was not

11 correct.  And he was the service manager, but I mainly

12 did all the maintenance for QicLink because I knew it a

13 little better.  So when the DR test -- it didn't fail.

14 They did the restore of as much data as they could in

15 the window of time we had.  It wasn't a failure of data

16 in the DR tape.

17      Q.  So going back to the first e-mail on Page 5207

18 from Mr. Miltimore, is there anything in that e-mail

19 that you believe is incorrect?

20      A.  Again, as far as I've ever known, we've always

21 done full backups every day.

22      Q.  With that exception, anything else?

23      A.  No, nothing else.

24      Q.  On 5206, his e-mail at 12:25, is there

25 anything in there that is incorrect?
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 1      A.  Well, when he's talking about the DR failures,

 2 that was not, like I say, due to loss of data.

 3      Q.  So you don't disagree that there was a DR

 4 failure?

 5      A.  It wasn't a failure.  We finished the DR test.

 6 There's documents to support that.

 7      Q.  So your point is that it was not a failure.

 8 It just took longer to succeed that you expected?

 9      A.  There's multiple directories in QicLink, so

10 there's, I don't know, eight, ten directories in

11 QicLink.  Some of them are smaller.  The major

12 directory is 11, and that's huge.  There's just a huge

13 amount of data in it.  We were able to recover all the

14 small directories, but Directory 11 went outside the DR

15 window.  So we tested all of the other directories

16 successfully.

17      Q.  Directory 11 had the PPO claims, right?

18      A.  Mm-hmm.

19      Q.  And is it true that, following that incident,

20 there was a great deal of focus on stabilizing the PHS

21 apps?

22      A.  Following the power outage, yes.

23      Q.  He says, "We have been working on this for

24 over a month but with little progress.  Seems we are

25 getting the runaround."  Do you see that?
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 1      MR. VELKEI:  Where are you?

 2      MR. STRUMWASSER:  On the first page of 1044.

 3      Q.  You see it in the second paragraph?

 4          Excuse me, let me help her if I may, then.

 5          You see in that first -- that e-mail that

 6 starts with "Hi Bob," I think it's the eighth line.

 7      A.  Yeah, I got it.  I do see that.  Just, he

 8 references in this e-mail on the second page about

 9 doing a tape backup to RPT.

10          We already do a tape backup, which is actually

11 our real backup.  We have two.  So I -- I don't

12 remember what he was referring to here as an

13 incremental backup to RPT on disk.  We do a full backup

14 to RPT.  We do a full back up to RPT 2, which gets

15 written to tape every day.  So there's two backups.

16      Q.  And Mr. Miltimore didn't know that when he

17 wrote this e-mail?

18      A.  (Shakes head negatively)

19      Q.  When you look at the DR recovery failures due

20 to tape issues, you claim there were none, right?

21      A.  Not for missing data, correct.

22      Q.  There were DR failures, but they did not

23 result in the permanent loss of data?

24      A.  I don't believe we looked at it as a failure

25 because we were able to test all the other directories.
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 1      Q.  You didn't look at it as a failure, but it did

 2 lead to a great deal of focus on stabilizing the PHS

 3 apps, right?

 4      MR. VELKEI:  Objection, argumentative.

 5      THE COURT:  Let's go back.  Would you read the

 6 question.

 7          (Record read)

 8      THE WITNESS:  Again, I think what was referred to

 9 as far as when they were looking at stabilizing PHS

10 apps was around the power failure.

11      MR. STRUMWASSER:  Q.  Ms. Way, I need a yes or no

12 answer to that.  Do you need the question read back?

13      A.  Yes.

14      MR. VELKEI:  Could you also read back the answer

15 if that's okay.

16      THE COURT:  Wait a minute.  I've been patient

17 about this sort of thing, but look, the question is

18 combining the material from one e-mail into another

19 e-mail.  It's a legitimate question.

20          Can you ask the question again, please?

21      MR. STRUMWASSER:  Sure.  Actually, your Honor, I

22 hate to say this, but I think I've forgotten enough of

23 it, and I don't have the LiveNote here.  I wonder if I

24 could ask the reporter to read it back.

25          (Record read)
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 1      THE WITNESS:  No, I didn't look at it as a

 2 failure.

 3      MR. STRUMWASSER:  Q.  But it did lead to a great

 4 deal of focus on stabilizing the PHS apps, right?

 5      MR. VELKEI:  Vague as to "it."  The witness has

 6 already testified as to what caused the greater focus

 7 on the PHS apps.

 8      THE COURT:  But that's the question.  She's saying

 9 there's not recovery failures.  Then the question is,

10 what did lead to this focus on stabilizing the PHS

11 apps?

12      MR. STRUMWASSER:  A much better question.

13      Q.  Ms. Way, what led to the great deal of focus

14 on stabilizing the PHS apps?

15      A.  That was the length of time it took to restore

16 the application after the power outage.

17      Q.  So it was the power outage.  It's just that

18 you don't view it as a failure, but it, the power

19 outage, did lead to this great deal of focus?

20      A.  Well, there's two different things you're

21 talking about here, the DR test and the power failure.

22      Q.  I don't understand myself to be asking about

23 the power failure.  We're talking about the DR test.  A

24 power failure is a power failure, right?

25      A.  I don't look at the -- I do not believe Bob
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 1 meant the DR test had anything to do with the

 2 application being unstable.

 3      Q.  Ms. Way, was the power failure limited to PHS

 4 apps?

 5      A.  No.

 6      Q.  So whatever it is that led to this great deal

 7 of focus on stabilizing the PHS apps was something

 8 specific to the PHS apps, wasn't it?

 9      A.  Again, I don't know exactly what he -- what

10 five things he was talking about in this e-mail.

11      Q.  Back on the 12:25 p.m. e-mail on the first

12 page, "When you look at the DR recovery failures due to

13 tape issues, it's hard for me to believe that this is

14 not being escalated."  Do you see that?

15      A.  That Ed said, yes.

16      Q.  Do you recall responding to this e-mail and

17 explaining why the issue need not be escalated?

18      A.  I don't remember specifically meeting with him

19 about this.  But I believe I did address it with him.

20      Q.  Orally?

21      A.  So that he understood, yes.

22      Q.  But you did not enter into this e-mail

23 sequence with a disagreement about it, right?

24      A.  No, no.

25      Q.  He goes on to say, "Even though the DR
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 1 exercise was cut back and only had a few applications,

 2 none of them could be recovered due to TSM tape

 3 issues."  Do you disagree with that?

 4      A.  Yes.

 5      Q.  Again, no e-mail in which you responded to

 6 that point, is there?

 7      MR. VELKEI:  Calls for speculation.

 8      THE WITNESS:  I don't know.

 9      THE COURT:  Overruled, and she doesn't know.

10      MR. STRUMWASSER:  Right.

11      Q.  You don't know whether you responded by e-mail

12 to that?

13      A.  I don't know if there's an e-mail to him in

14 this chain, no.

15      Q.  "TSM" stands for IBM Tivoli Storage Manager,

16 right?

17      A.  I believe that's what it stands for, yes.

18      Q.  That's a facility that IBM sells that does

19 large-scale backup, right?

20      A.  Right.

21      Q.  Do you understand Mr. Miltimore to be saying

22 that getting full backup was important to giving -- was

23 important given the failures in recovery due to tape

24 issues that were then occurring?

25      MR. VELKEI:  Could you read that question back.
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 1      MR. STRUMWASSER:  I'll do better than that.  I'll

 2 restate it.

 3      Q.  Do you understand Mr. Miltimore to be saying

 4 that getting full backups, as opposed to incremental,

 5 was important given the recovery failures due to tape

 6 issues that were then occurring?  And again, I'm asking

 7 a yes or no question about what you understood

 8 Mr. Miltimore to be saying.

 9      A.  I don't know how to answer that question based

10 on what I know.

11      Q.  All right.  I'll take that answer.

12          Mr. Dufek replies and says, "I will definitely

13 help escalate this."  And then he says he wants to know

14 what group is involved.  Do you see that?

15      A.  I see that.

16      Q.  And you got copied on that, right?

17      A.  Yes.

18      Q.  Did you ever reply to Mr. Dufek saying, "You

19 don't really need to escalate this because it's not as

20 bad as Ed thinks it is"?

21      A.  I don't know if I sent him an e-mail or if we

22 just met and talked about what needed to be done.

23      Q.  Did you ever tell him orally that there was no

24 need to escalate?

25      A.  Like I say, I don't remember how I responded
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 1 to this, whether it was in a meeting or -- I don't know

 2 if there was an e-mail after this.

 3      MR. STRUMWASSER:  1045, your Honor.

 4      THE COURT:  1045 is an e-mail with a top date

 5 October 9th, 2007.

 6          (Department's Exhibit 1045 PAC0873784

 7           marked for identification)

 8      THE WITNESS:  Okay.

 9      MR. STRUMWASSER:  Q.  Do you recognize this e-mail

10 sequence?

11      A.  My name is on it.  I don't remember

12 specifically, but --

13      Q.  Okay.  And this is a request to have monthly

14 backup archives created because PacifiCare needs it for

15 Department of Insurance audits, right?

16      A.  That was what he was requesting, yes.

17      Q.  You understand that to be true?

18      A.  I understand that's what he was requesting.

19      Q.  Do you understand it to be true that he was

20 requesting it because the Department of Insurance

21 needed it for audits?

22      MR. VELKEI:  Calls for speculation.

23      THE COURT:  If she knows.

24      THE WITNESS:  I don't remember what the audit

25 request was.
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 1      MR. STRUMWASSER:  Q.  And Mr. Miltimore's e-mail

 2 at the top says that he's been asking for full monthly

 3 backups for QicLink since July.  Do you see that?

 4      MR. VELKEI:  You are saying, "I have been

 5 researching and requesting direction on how to get

 6 QicLink archived since July"?

 7      MR. STRUMWASSER:  Mm-hmm.

 8      THE WITNESS:  He's asking for something different

 9 here.  He's asking for an archive to be taken every

10 month and set aside somewhere is what he's asking for.

11      MR. STRUMWASSER:  Q.  At the first sentence, he

12 says, "The form we submitted last week was to change

13 the frequency of the full backups for QicLink, that is

14 to recover faster in the event of a disaster."  Do you

15 see that?

16      A.  Mm-hmm.

17      THE COURT:  Is that a "yes"?

18          Wait.

19      THE WITNESS:  Yes.

20      MR. STRUMWASSER:  Q.  So we have in 1044 a request

21 for full backups, and he is saying that as of October 9

22 that request still hasn't been acted on; is that

23 correct?

24      MR. VELKEI:  Misstates the document.

25      THE COURT:  Overruled.
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 1      THE WITNESS:  I'm sorry.

 2      MR. VELKEI:  Could you read the question back?

 3          (Record read)

 4      THE WITNESS:  That's what this would infer, yes.

 5      MR. STRUMWASSER:  Q.  And in fact, it indicates

 6 that, when you attempted to retrieve a given record,

 7 claim record, that you were told by TriZetto it would

 8 cost $20,000 to retrieve the record; is that correct as

 9 far as you know?

10      A.  I don't remember seeing a request.  He may

11 have asked for that information from them, but I don't

12 remember seeing that.

13      Q.  Do you remember a time when TriZetto said it

14 would take $20,000 to retrieve a record?

15      A.  I don't remember seeing a quote from them or

16 anything.

17      Q.  Do you recall ever hearing that it was going

18 to take them a month to retrieve a record?

19      A.  No.

20      Q.  Now, going back to the August 2007 RIMS

21 outage, you were unable to restore RIMS for several

22 days, right?

23      A.  Correct.

24      Q.  And one of the reasons for the delay in

25 restoring RIMS was that the wrong backup tape was
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 1 loaded initially, correct?

 2      A.  It was that they chose the wrong point in time

 3 to do the recovery.

 4      Q.  And that point in time corresponded to a

 5 specific backup tape that they chose to load at that

 6 moment, right?

 7      A.  They didn't pick the right point-in-time tape.

 8      Q.  Just to be clear here, you have some kind of a

 9 full backup, at least in theory, and then you have a

10 series of daily incremental backups.  And in order for

11 this process to operate correctly, you have to restore

12 the full and then in sequence restore each incremental,

13 correct?

14      A.  No.  That's not how it works.  That's not how

15 this works.

16      Q.  Okay.  Let's assume for a moment that

17 there's -- there was, under the -- let's assume for a

18 moment that RIMS had an outage and loss of data on

19 August 1st and that the last time you had a full backup

20 was July 1st.  Are you with me?

21      A.  (Nods affirmatively)

22      MR. VELKEI:  Say "yes."

23      THE WITNESS:  Yes.

24      MR. STRUMWASSER:  Thank you.

25      Q.  And all you had thereafter was daily backups,
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 1 daily incremental backups for July 2nd, 3rd through the

 2 31st.  Are you with me?

 3      A.  Yes.

 4      Q.  In that situation the only way you could

 5 restore RIMS to the August 1st condition was first

 6 restore the full backup from July and then in sequence

 7 load each of the daily incremental tapes, right?

 8      A.  If that approach was being used for QicLink,

 9 that would be correct.

10      Q.  And if let's say, by accident, instead of

11 going full backup on July 1st, daily from July 2nd,

12 daily from July 3rd, they went full backup for July

13 1st, daily for July 3rd, then daily for July 2nd,

14 effectively what you would be doing is overwriting some

15 of the July 3rd data with the July 2nd older data,

16 correct?

17      A.  I don't think I could speak to that.  I don't

18 know that that would be true.

19      Q.  As a general proposition, if you have a series

20 of incremental backup tapes that you have to use, then

21 if you don't use them in the order in which they were

22 created, you will in fact not have a successful

23 accurate restoration, correct?

24      A.  That is the theory, yes.

25      Q.  So when you say the wrong backup tape was
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 1 loaded initially, that means that at least one of the

 2 incremental tapes was loaded in an incorrect sequence,

 3 right?

 4      A.  Again, we do a full backup to tape every day.

 5      Q.  So you don't have any incremental tapes?

 6      A.  No.

 7      Q.  And so there was only one tape, in your

 8 testimony, that had -- that had to be used and that was

 9 a full backup tape from the day before the outage,

10 correct?

11      A.  I believe prior I testified we asked for the

12 backup as of midnight Friday, the prior week, because

13 that was the first known full backup we had.  And they

14 used it for that date.  We did not know that the backup

15 tape would not complete until 3:00 o'clock afternoon on

16 Saturday.  That was -- they used the Friday tape.  They

17 needed to use the Saturday tape.

18      Q.  It is true, is it not, that before the United

19 acquisition, full backups of RIMS were being performed,

20 correct?

21      A.  The same approach was being used as it is

22 today, yes.

23      Q.  And in fact, so far as you know, you had a

24 full backup for each day during the Pacific -- prior to

25 the acquisition, right?
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 1      A.  Right.

 2      MR. STRUMWASSER:  Exhibit 1046, your Honor.

 3      THE COURT:  Okay.  1046 is an e-mail and

 4 attachment with a top date October 24th, 2007.

 5          (Department's Exhibit 1046, PAC0875210

 6           marked for identification)

 7      THE WITNESS:  Okay.

 8      MR. STRUMWASSER:  Q.  Do you recognize the e-mail?

 9      A.  Yes.

10      Q.  And the attachment?

11      A.  Yes.

12      Q.  The attachment is called "BCP Event

13 Management - Postmortem Action Item Tracking."  Am I

14 correct that the event being postmortem here is the

15 power center outage -- excuse me, the computer center

16 outage?

17      A.  Yes.

18      Q.  And on Page 5211, Lines 5, 7, 8, 11, 12, 14,

19 16 and 19 refer to the RIMS application outage that was

20 associated with that, correct?  I can give those lines

21 to you again, but in fact rather than do it that way,

22 let me just say, wherever the event name and date

23 column reads "2007.18.12 [sic] RIMS Application

24 Outage," that is in fact a reference to -- that line

25 pertains to the outage of RIMS associated with the
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 1 power failure, right?

 2      A.  Yes.

 3      Q.  And we have a heading "Survey Summary."  Do

 4 you see that?

 5      A.  Yes.

 6      Q.  Do you know what survey is being summarized

 7 here?

 8      A.  They sent a survey to everyone involved in the

 9 outage.

10      Q.  And the entry on Line 11 says, "Overall the

11 recovery of this application was very poor.  The

12 business lost four days of work due to the failures in

13 the recovery process."  Do you see that?

14      A.  Yes.

15      Q.  Do you agree that overall, the recovery of

16 this application was very poor?

17      A.  It did take longer than it should have, yes.

18      Q.  Is that a "yes"?

19      A.  Yes.

20      Q.  Do you agree that there were failures in the

21 recovery process?

22      A.  I'm sorry.  Can you ask me that again?

23      MR. STRUMWASSER:  Can we have that read back, your

24 Honor?

25      THE COURT:  Sure.
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 1          (Record read)

 2      THE WITNESS:  Yes.

 3      MR. STRUMWASSER:  Q.  On Line 11 in "Areas of

 4 Improvement," are you with me?

 5      A.  Yes.

 6      Q.  It says, "All PHS applications will be

 7 evaluated to ensure that we are fully backing up the

 8 files."  Do you see that?

 9      A.  Yes.

10      Q.  Would it be a mistake to infer from that entry

11 that RIMS was not being fully backed up at the time of

12 the incident?

13      A.  Again, I believe it was backed up.  There were

14 other documents prior to this.  This was a business

15 document that was written by the business BCP, Business

16 Continuity Planning team.

17      Q.  So the business people just were incorrect

18 about whether or not there was adequate backup?

19      A.  I don't believe they understood how the backup

20 worked.

21      Q.  That's a "yes"?

22      A.  Yes.

23      Q.  Take a look at 5212, Line 14, one of the RIMS

24 lines.  Under the "Comments" column, "Backup issues

25 with RIMS were identified prior to the exercise and
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 1 were being addressed by the Second Copy Remediation

 2 project that is still in progress."  Do you see that?

 3      A.  I see that.

 4      Q.  What is the Second Copy Remediation project?

 5      A.  I don't know what that was.

 6      Q.  "Project has designated Tier 1 applications to

 7 be the top priority."  Do you see that?

 8      A.  Yes.

 9      Q.  At this time, was RIMS a Tier 1 application?

10      A.  It had a DR plan, and most Tier 1 applications

11 it's required that they have a DR plan.  That's one of

12 the requirements.

13      Q.  But not all applications that have a DR plan

14 are Tier 1, correct?

15      A.  I believe the requirement of a Tier 1

16 application is it has to have a DR plan.  I believe

17 that's the designation.

18      Q.  So that's the definition of Tier 1?

19      A.  Right.

20      Q.  So then, yes, RIMS was a Tier 1 application?

21      A.  It had a DR plan, I know.  I'm just -- that --

22 there's different levels, different tiers.  And a

23 Tier 1 application has to have a DR plan.  So it had a

24 DR plan; I would -- I can only guess it was a Tier 1

25 application at the time.
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 1      Q.  So your recollection is you are confident that

 2 it had a DR plan, right?

 3      A.  Yes,

 4      Q.  And it is your belief that there were DR plans

 5 only for Tier 1 applications?

 6      A.  Correct.

 7      Q.  So on that basis, you believe RIMS was a Tier

 8 1 application?

 9      A.  I believe so.

10      Q.  Next sentence, "Backup problems are to be

11 designated high priority to be addressed within 30

12 days."  Do you see that?

13      A.  Yes.

14      Q.  Am I correct that that means that there was a

15 belief that there were backup issues for RIMS?

16      A.  That was what this plan was was to address

17 those.

18      Q.  So, yes, there were backup issues?

19      A.  Again, I don't believe there was a backup

20 issue.  I think it was understanding how the TSM backup

21 worked and how the restore worked.

22      Q.  So the people who didn't understand how the

23 backup worked and the TSM worked were, at a minimum,

24 the people who put together this issue tracking

25 document and Mr. Miltimore, correct?
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 1      MR. VELKEI:  Objection, argumentative.

 2      THE COURT:  I'll allow it.  It's borderline.

 3      THE WITNESS:  It took a lot of meetings to

 4 understand how that worked.

 5      MR. STRUMWASSER:  Q.  Well, I'm not going to ask

 6 to have it repeated because I'm on thin ice here as is

 7 with the Judge.  I'm just going ask you, Mr. Miltimore

 8 did not understand how the backup system worked --

 9      A.  Correct.

10      Q.  -- is your testimony?

11          And the people who wrote this action item

12 tracking did not understand how the backup system

13 worked, right?

14      A.  Right, they were the business users.

15      Q.  Going back, "During root cause analysis, it

16 was discovered that the incremental backup was still in

17 progress when they attempted to use it."  Do you see

18 that?

19      A.  I see that.

20      Q.  And so would you agree that the people who

21 wrote this entry believed that you were restoring not

22 from a full backup but from an incremental backup?

23      MR. VELKEI:  People or person?

24      MR. STRUMWASSER:  Yeah.

25      THE WITNESS:  That was their understanding.  If
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 1 you look at the next line, it says, "Process has been

 2 modified to verify the backup is complete before using

 3 it."  That was kind of my point.  They didn't

 4 understand that that tape had not completed and that

 5 they had -- that was the tape they were supposed to

 6 use.

 7      MR. STRUMWASSER:  Q.  So they did understand?

 8      A.  Once the backup file was complete, all files

 9 were recovered.

10      Q.  And so you disagree with people that the

11  file -- the tape that was involved here was

12 incremental tape, as they say?

13      A.  That's what I disagree with, yes.

14      Q.  And that sentence appears in a -- that phrase

15 appears in the sentence that starts out, "During root

16 cause analysis" -- excuse me, "During root cause

17 analysis, it was discovered that the incremental backup

18 was still in progress."  So there was a root cause

19 analysis done of this issue, correct?

20      A.  There was, yes.

21      Q.  And the root cause analysis described the tape

22 as an incremental tape, correct?

23      A.  I don't know if the root cause analysis said

24 that or not.  It says, "During root cause analysis, it

25 was discovered" -- it says "incremental backup," but --
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 1 "was still in progress," but it, to my knowledge, has

 2 always been a full backup.

 3      MR. STRUMWASSER:  Our next exhibit, your Honor.

 4      THE COURT:  I'm going to mark it, and then let's

 5 take a quick break.

 6      MR. STRUMWASSER:  Why don't we just take a quick

 7 break now.

 8      MR. VELKEI:  Take our break at this point?

 9      THE COURT:  All right.

10          (Recess taken)

11      THE COURT:  All right.  We'll go back on the

12 record.  1047, this is a new document?

13      MR. STRUMWASSER:  Actually, just before we get to

14 1047, I left off something on 1046 I'd like to go back

15 to if I may.

16      THE COURT:  That's fine.

17      MR. STRUMWASSER:  Q.  Do you have 1046 there,

18 Ms. Way?

19      A.  1046.

20      Q.  That's the one the with the spreadsheet.

21      A.  This one, yes.

22      Q.  Page 5211, Line 19 under "Areas of

23 Improvement."  "Full backups were not being performed

24 on the RIMS environment which delayed the recovery

25 effort.  We found that we were not making full backups



17990

 1 since the RIMS application was moved to the UHG

 2 environment."  Do you see that?

 3      A.  Yes.

 4      Q.  I take it that you believe that was incorrect?

 5      A.  I do.

 6      Q.  The next line, "The tape recovery resources

 7 did not load backup files with a consistent date.  DR

 8 teams should ensure the plan's documentation includes

 9 the necessary quality controls to address this issue."

10          Do you agree, Ms. Way, that at the time of the

11 outage the documentation lacked necessary quality

12 controls?

13      A.  I don't know what they're talking about here

14 as far as tape recovery resources.  That would be a

15 different team than mine.  I don't know what their

16 processes are.

17      MR. STRUMWASSER:  Now 1047, your Honor.

18      THE COURT:  All right.  It's an e-mail with a top

19 date, October 15th, 2007.

20          (Department's Exhibit 1047, PAC0875016

21           marked for identification)

22      THE WITNESS:  Okay.

23      MR. STRUMWASSER:   Q.  Do you recognize this

24 e-mail chain?

25      A.  Yes.
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 1      Q.  Do you recognize the attachment?

 2      A.  I don't remember this attachment, no.

 3      Q.  So it's October 15th, 2007.  Mr. Miltimore is

 4 sending another e-mail, and the subject is described as

 5 "More frequent full backups and archive backups for

 6 QicLink - good progress."  Do you see that?

 7      A.  Yes.

 8      Q.  And the attachment reflects meeting minutes

 9 about this issue, right?

10      A.  Yes.

11      Q.  The fourth bullet under "Minutes" contains the

12 heading "Agreement" -- or the text, "Agreement was

13 reached to provide a monthly full backup which will

14 address the operational recovery issue and satisfy the

15 archive requirement to meet regulatory obligations."

16 Do you see that?

17      A.  I see that.

18      Q.  Does this refresh your recollection as to

19 whether or not, prior to October 15, 2007, there was a

20 monthly full backup that would address the operational

21 recovery issues?

22      A.  This was to implement a full archival monthly

23 backup, but we do a daily backup.

24      Q.  It's your testimony that is a full backup?

25      A.  The daily backup, correct.
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 1      Q.  And that that was the case in October of 2007?

 2      MR. VELKEI:  Meaning that they had daily full

 3 backups in place in October 2007?

 4      MR. STRUMWASSER:  Yeah.

 5      THE WITNESS:  We had daily full backups in place,

 6 yes.

 7      MR. STRUMWASSER:  Q.  So what is the operational

 8 recovery issue that required monthly full backups?

 9      MR. VELKEI:  This calls for speculation to the

10 extent that the agenda reflects that Ms. Way was not a

11 participant in this meeting.

12      THE COURT:  If she knows.

13      THE WITNESS:  Yeah, I don't -- I was not in this

14 meeting.

15      MR. STRUMWASSER:  Q.  Okay.  So is it your

16 testimony you don't know what the operational issue

17 was -- that operational recovery issue was that

18 required a full monthly backup?

19      A.  No, I don't.

20      Q.  And in the cover e-mail from Mr. Dufek to you

21 and the e-mail being forwarded from Mr. Miltimore to

22 you with a copy to Mr. Dufek, first of all, in the

23 e-mail from Mr. Miltimore he says, "Hi Divina," reports

24 the conference call, and says, "The thinking is the

25 monthly archive will also be the monthly full backup."
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 1 Do you see that?

 2      A.  I see that.

 3      Q.  Did you ever say to him after getting this

 4 e-mail, "What are you talking about?  We have a full

 5 monthly backup?  We have a full daily backup in fact"?

 6      A.  What he was trying to do here was different.

 7 He was trying to do an archival backup, which is

 8 different than the daily backup we do.

 9      Q.  The question was did you ever say anything to

10 him about how you don't need a monthly full backup

11 because you have a daily full backup?

12      A.  We did have discussions around this particular

13 track he was trying to take.

14      Q.  Now, Mr. Dufek forwards that and says --

15 forwards Mr. Miltimore and says, "Let's get this into

16 the remediation deck for Wednesday."  Do you see that?

17      A.  I see that.

18      Q.  Do you know what the remediation deck was?

19      A.  I don't know which one he's talking about

20 unless it was the earlier issues list that you had.  I

21 don't know which remediation deck he's talking about.

22      Q.  Are you talking about the spreadsheet that we

23 were looking at?

24      A.  Yes.

25      Q.  A deck is typically a PowerPoint presentation,
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 1 isn't it?

 2      A.  Typically.

 3      Q.  It's something that's going to be put out on a

 4 Wednesday in the future, right, presumably two days

 5 after this e-mail, correct?

 6      A.  But I don't know which deck he was referring

 7 to.

 8      Q.  So do you not know of a remediation deck

 9 around October 17th of 2007?

10      A.  I don't remember it specifically, no.

11      Q.  Would you agree from this e-mail that it

12 appears that there was a presentation being put

13 together on remediation with respect to QicLink backup?

14      MR. VELKEI:  Calls for speculation.

15      THE COURT:  If you know.

16      THE WITNESS:  I don't know what he was referring

17 to.

18      MR. STRUMWASSER:  Q.  And you would not infer from

19 this e-mail transaction that there was a remediation

20 deck being put together at this time regarding QicLink

21 backup?

22      A.  But I don't know what he -- what in particular

23 he was referring to.

24      Q.  I understand that.  That wasn't my question,

25 Ms. Way.  My question was, do you agree on the basis of
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 1 this document that it appears there was a remediation

 2 deck being put together regarding a QicLink backup?

 3      MR. VELKEI:  Calls for speculation.

 4      THE COURT:  If she knows.

 5      THE WITNESS:  I don't know.

 6      MR. STRUMWASSER:  Q.  You said that this was a

 7 different project that Mr. Miltimore was pushing that

 8 was for archive not backup.  Was that your testimony a

 9 moment ago?

10      A.  That's what this is speaking to, yes.

11      Q.  Would you agree that the minutes item on the

12 second page that I pointed your attention to earlier

13 specifically says that the monthly backup that he's

14 talking about is both for operational recovery and to

15 satisfy the archive requirement?

16      MR. VELKEI:  The document speaks for itself.  The

17 witness has already testified she didn't know what's

18 being referred to here.

19      THE COURT:  What's the purpose of asking her the

20 question?

21      MR. STRUMWASSER:  She had -- her testimony is that

22 this was different, that the archive was different than

23 the full backup.  And I'm calling her attention to this

24 language which appears to say that this backup was

25 supposed to provide both the backup capability and the
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 1 archive capability, and I'd like to know whether she

 2 agrees with that.

 3      THE COURT:  Does that change her opinion about it?

 4 Is that what you're asking?

 5      MR. STRUMWASSER:  Yes, yes.

 6      THE COURT:  All right.

 7      THE WITNESS:  Does it change my opinion?  I'm

 8 sorry.

 9      MR. STRUMWASSER:  Q.  You testified that

10 Mr. Miltimore was talking about archiving, which was

11 entirely different than the backup capability, right?

12      MR. VELKEI:  The daily backup she was referring

13 to.

14      THE WITNESS:  The daily backup.

15      MR. STRUMWASSER:  You know, I didn't hear her say

16 "daily," but I did hear Mr. Velkei say "daily."

17      MR. VELKEI:  Well, if you went back and looked at

18 the transcript you would see "daily."

19      THE COURT:  All right.  Stop, gentlemen, stop.

20      MR. STRUMWASSER:  Q.  If there were a daily

21 backup, there would also be a daily archive, would

22 there not?

23      A.  There's a daily backup.

24      Q.  And that could be used as a daily archive,

25 correct, if it's a full daily backup?
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 1      A.  That's two different things.  A backup is

 2 different than an archive.

 3      Q.  It is functionally different, I understand

 4 that.  But in fact both of them consist of a file or

 5 set of files that have a copy of the full database,

 6 correct?

 7      A.  A -- well, a daily archive would be the data

 8 completed that day, yes.

 9      Q.  If on January 1st I did a daily backup and a

10 daily archive, those two exercises would produce files

11 with exactly the same set of transactional data,

12 correct?

13      A.  Yes.

14      Q.  Do you know whether monthly full backups of

15 RIMS were implemented shortly after this meeting?

16      MR. VELKEI:  Objection, your Honor, relevance.

17 We've been going for a while on this topic.  I'm not

18 sure how it relates to any of the alleged violations in

19 this case.

20      THE COURT:  What's the relevancy?

21      MR. STRUMWASSER:  It impeaches all of the

22 testimony she's now given.  It will show what has

23 happened.  It's going to make her explanation

24 increasingly implausible.

25      THE COURT:  I'll allow it.
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 1      MR. VELKEI:  Could you read that question back,

 2 the last one.

 3          (Record read)

 4      THE WITNESS:  Monthly archival --

 5      MR. STRUMWASSER:  Q.  Monthly backup.

 6      MR. VELKEI:  Objection, your Honor, vague.  The

 7 document, the last document we're looking at appears to

 8 refer to full backups and archive backups as two

 9 different things.  The witness has suggested they're

10 different things, and I just think the questions are

11 getting muddy.

12      THE COURT:  Overruled.

13      THE WITNESS:  I don't -- I don't remember that

14 archival backups were implemented in QicLink.

15      THE COURT:  That wasn't the question.

16          Would you read the question?

17          (Record read)

18      THE WITNESS:  I don't remember full monthly

19 backups being implemented.

20      MR. STRUMWASSER:  Q.  If you had full daily

21 backups, there would be no reason to do full monthly

22 backups, would there?

23      A.  You have to understand how the backups work, I

24 think.  And I'm not an expert at that.  I know that we

25 do a full backup, tape backup, every day on QicLink.
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 1      Q.  My question to you, Ms. Way, is if in fact you

 2 were doing a full daily tape backup, there would be no

 3 reason to also do a full monthly tape backup, correct?

 4      A.  Correct.

 5      MR. STRUMWASSER:  1048, your Honor.

 6      THE COURT:  1048 is an e-mail with a top date of

 7 January 8, 2008.

 8          (Department's Exhibit 1048, PAC 0873772

 9           marked for identification)

10      MR. STRUMWASSER:   Q.  Okay.  So let's start with

11 Page 3773.  It's now December 4, 2007.  Mr. Miltimore

12 is sending an e-mail to Robert Parker.  Who is he?

13      A.  I'm not sure exactly where he works.

14      MR. VELKEI:  I'm going to close the door.

15      MR. STRUMWASSER:  That's fine.

16          I'm not sure where we are.  Is a question

17 pending?

18          (Record read)

19      MR. STRUMWASSER:  Q.  So he is writing at

20 3:23 p.m.  He's asking Mr. Parker, "Have you

21 implemented the full TSM backup for QicLink on a

22 monthly basis?"  And then asks, "What about the tape

23 archive for seven years?"  Do you see that?

24      A.  Yes.

25      Q.  So at this point, Mr. Miltimore still believed
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 1 that a monthly tape backup was going to be done,

 2 correct?

 3      A.  He's asking for the status of the full monthly

 4 backup.

 5      Q.  And we're agreed that, if there were a full

 6 daily backup, there would be no need for a full monthly

 7 backup, right?

 8      A.  He was asking for something -- an archival

 9 backup.  That is something different.

10      Q.  The second sentence says, "What about the tape

11 archive for seven years?"  The first sentence refers to

12 full TSM backup, does it not?

13      A.  In the subject line --

14      Q.  And in the first sentence, right?

15      A.  -- it says "TSM."

16          On a monthly basis.

17      Q.  Right.

18      A.  Which would be the archive.  That's what he

19 was asking for.

20      Q.  So you read this as two sentences asking two

21 different questions about the same thing?

22      A.  Well, I'm going back to his request to

23 implement an archival backup.  I believe he was

24 following up on that.

25      Q.  So you don't believe he was following up on
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 1 minutes from QicLink standards meeting, "TSM full

 2 backup monthly"?

 3      A.  That's what he is calling it.  But it was an

 4 archival backup.

 5      Q.  So you think he's really asking in this e-mail

 6 about "Have you implemented archiving?  What about the

 7 archiving?"

 8      MR. VELKEI:  Could you read back that last

 9 question, please, that last question?

10          (Record read)

11      THE WITNESS:  Well, he's asking about the monthly

12 backup, which is what he was asking for in his archival

13 request, to do a monthly archive.

14      MR. STRUMWASSER:  Q.  Mr. Miltimore then sends an

15 e-mail to Mr. Dufek which copies you and says, "This

16 request is related to the QicLink outages we had last

17 summer and the tape backups."  Do you see that?

18      A.  I see that.

19      Q.  That's not about archiving, that's about

20 backup, correct?

21      A.  He's referring to that as the catalyst for

22 requesting this monthly archive, yes.

23      Q.  So you think he is still talking only about

24 archive, not about backup?

25      A.  I believe so.
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 1      Q.  And then he says, "It took months, but I

 2 finally made some progress and thought the end was

 3 near."  Do you see that?

 4      A.  I see that.

 5      Q.  "Now I can't even get a response."  Do you

 6 know what it is that he's having problems with?

 7      A.  Well, I can only look at these e-mails and

 8 assume he's talking about his request that he'd been

 9 working on.

10      Q.  Or archiving and not backup?

11      A.  Right.

12      Q.  Now, he also says, "Do you know Robert Parker

13 or Charles Hart?  It took forever to get them engaged.

14 Do you know who they work for?  If so, can you rattle

15 some cages?"

16          Do you know who Mr. Hart is?

17      A.  I don't know these two people specifically,

18 no.

19      Q.  Do you know whether Mr. Dufek rattled any

20 cages about it?

21      A.  I don't know if he did or not.

22      Q.  He responds with an e-mail to Mr. --

23      A.  (Nods head affirmatively)

24      Q.  How do you pronounce his last name?

25      A.  I don't know.
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 1      Q.  Dagenais -- let's call it that for the

 2 moment -- and says, "Can you please help with this?  We

 3 are at risk with QicLink (RIMS) without these full

 4 backups and it seems to have stalled."

 5          Now, whatever else must be said, the risk that

 6 he's talking about has to do with backup, not

 7 archiving, correct?

 8      A.  I believe they thought if we did a monthly

 9 archival and kept it stored, that retrieving the data

10 would be faster.

11      Q.  That wasn't my question.

12      A.  I know.

13      Q.  I'd like an answer to my question.

14          Mr. Dufek's e-mail indicates that he thinks

15 that there's a backup as opposed to archival issue,

16 doesn't he?

17      A.  That's what he says, but he's talking about a

18 full monthly archival.  I believe that's what these

19 were for.

20      Q.  And he says the risk here is pretty high.  Do

21 you see that?

22      A.  I see what it says, yes.

23      Q.  Now, if in fact there were daily full backups,

24 there would not be pretty high risks, would there?

25      A.  Well, I'm not -- well, I'm not sure what risk
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 1 he's talking about because we do have a daily backup.

 2      Q.  Ms. Way, the question was if in fact you did

 3 have daily backup, the risk would not be very high,

 4 would it?

 5      A.  The risk of restoring QicLink is not high

 6 because we do have a daily backup.

 7      Q.  So necessarily, then, what you are saying is

 8 that in this e-mail, Mr. Dufek exhibits a lack of

 9 knowledge that you had daily full backups, right?

10      A.  He didn't understand how the backups work.

11      Q.  You keep saying "how the backups work."  If

12 you have a full backup, every day, all it takes to

13 restore it is to mount that tape and restore, right?

14      A.  That's it.

15      MR. VELKEI:  But that...

16      MR. STRUMWASSER:   Q.  First page, top of -- top

17 e-mail from Mr. Miltimore.  He says he has a call

18 scheduled with Randy Olinger, but Mr. Olinger didn't

19 call.  Do you see that?

20      A.  I see that.

21      Q.  Who is Mr. Olinger?

22      A.  I believe he works on the TSM team.

23      Q.  Mr. Miltimore says he's filled out forms and

24 documented the requirement several times.  Do you see

25 that?
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 1      MR. VELKEI:  Objection, your Honor.  This is just

 2 a waste of time.   We'll stipulate the document says

 3 what it says.  At this point, we're just going through

 4 and picking out sentences, "Do you see where he says

 5 that?"  We all see where it says that.

 6      THE COURT:  Overruled.

 7      MR. STRUMWASSER:  I want to know whether at the

 8 end of this process Ms. Way continues to maintain that

 9 they were doing daily backups.

10      MR. VELKEI:  Your Honor, we're talking like ships

11 passing in the night.  She's saying what she thinks

12 he's talking about.  He's convinced he thinks it's

13 something else, and so it's now getting into this

14 argumentative waste of time trying to convince her that

15 he's right and she's not.

16      MR. STRUMWASSER:  I'm not trying to convince

17 her --

18      MR. VELKEI:  She has said what she thinks it is.

19 It is not backups; it's archivals.  Right?  He won't

20 ask her "What's the difference?" and "Why do you think

21 that?"  Instead he continues to just berate her with

22 the words of this document and yet, somehow --

23      THE COURT:  You know what, Mr. Velkei?  He did ask

24 her.  He asked her, and she said they were the same.

25      MR. VELKEI:  No, that's not what she said, your



18006

 1 Honor.  Perhaps the Court can ask her what the

 2 difference is.

 3      MR. STRUMWASSER:  Your Honor, let me get clear.

 4 I'm not trying to persuade Ms. Way of anything.  I'm

 5 trying to persuade your Honor.

 6      THE COURT:  Understood.

 7      MR. STRUMWASSER:  So --

 8      MR. VELKEI:  Perhaps I can pick it up in the

 9 direct, your Honor, because I respectfully disagree

10 that that question has been asked of her.

11      MR. STRUMWASSER:  That's good.

12      THE COURT:  Okay.  Overruled.

13      MR. VELKEI:  We're wasting time saying "Is this

14 what the document says?"  It really isn't advancing the

15 ball any.  We will stipulate that's what the document

16 says.

17      MR. STRUMWASSER:  The sequence is you ask her if

18 she sees a passage, and then you ask her about that

19 passage.  I was on step one.

20      THE COURT:  All right.  Does it advance it at all

21 if they stipulate to what -- that it says what it says?

22      MR. STRUMWASSER:  No.  I'm sure it says what it

23 says, and I suspect it's all true.  The question is

24 what Ms. Way is going say at the end of the process

25 about her testimony -- her own testimony in the last
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 1 hour.

 2      THE COURT:  All right.  I'll allow it.  Is there a

 3 question pending?

 4          (Record read)

 5      THE WITNESS:  I see he says that.

 6      MR. STRUMWASSER:  Q.  You see also that he keeps

 7 getting passed from one person or group to another, do

 8 you see that?

 9      A.  I see that.

10      Q.  Ms. Way, do you remember the problem of the

11 O&M staff getting passed from one person or group to

12 another trying to get full backups for RIMS

13 implementation?

14      A.  This particular request for an archive backup

15 was not a standard request.

16      Q.  Is that a "yes," you remember it?

17      A.  I remember it, yes.

18      MR. STRUMWASSER:  1049 is it?

19      THE COURT:  1049 is an e-mail with a top date of

20 September 13th, 2007.

21          (Department's Exhibit 1049, PAC 0875223

22           marked for identification)

23      MR. STRUMWASSER:  Q.  Do you recall this e-mail

24 sequence, Ms. Way?

25      A.  Vaguely.  It's been a while, but yes.
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 1      Q.  Turning to Page 5226, the beginning of the

 2 e-mail, there's a problem with the RIMS Directory 11,

 3 right?

 4      A.  Yes.

 5      Q.  And Mr. -- was that Mr. -- Eswaran?

 6      A.  Yes.

 7      Q.  He is projecting on September 13th at

 8 6:48 p.m. That it will not be available for another

 9 hour, right?

10      A.  Correct.

11      Q.  And then the expectation changes from what

12 would have been -- I guess 7:48 or so we learn that

13 eventually it's not going to be available until 1:00

14 p.m., right?

15      A.  On Page 5225, yes.

16      Q.  Correct.  And it's hard for us to tell exactly

17 how many hours the RIMS Directory 11 was down because

18 the hours -- it's hard to match up with the time zones

19 and all.  But would you agree that the events that are

20 being described here correspond the RIMS Directory 11

21 being down for several hours at least?

22      MR. VELKEI:  Objection, relevance.  It's beyond

23 the period of the MCE.  I don't think there's any

24 violation that's alleged that, because the RIMS system

25 was down for some period, claims were not timely,
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 1 mishandled.

 2      THE COURT:  I was just going to ask you the

 3 relevancy.

 4      MR. STRUMWASSER:  The company has sponsored an

 5 exhibit purporting to show the reliability of RIMS

 6 during this period.  I'm going to ask her --

 7      THE COURT:  All right.  I'll allow it.

 8      MR. STRUMWASSER:  Q.  So the pending question is

 9 would you agree that Directory 11 was out of action for

10 at least several hours?

11      A.  Yes.

12      Q.  Now, going back to Exhibit 5466 on Page 2766,

13 if we looked up the data for the week that had

14 September 13 in it --

15      THE COURT:  5466?

16      MR. STRUMWASSER:   Exhibit 5456.

17      THE COURT:  The page number didn't seem right,

18 what you said.

19      MR. STRUMWASSER:  Page 2766.

20      THE COURT:  Okay.

21      MR. STRUMWASSER:  Q.  Would you agree that the

22 events that are described in Exhibit 1049 correspond to

23 the week shown here as 9/8/2007?

24      A.  9/15/2007.  It's week ending.

25      Q.  Oh, those are week endings?
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 1      A.  Yes.

 2      Q.  Do you know whether an hour in which RIMS is

 3 up and operating but Directory 11 is not available is

 4 considered RIMS available or RIMS not available?

 5      A.  It's a partial availability of the system.

 6      Q.  So if you went a whole week with everything

 7 working well, but you had no access to Directory 11,

 8 would that show an availability percentage of 100, zero

 9 or something else?

10      A.  They have a calculation for it.

11      Q.  Back on 1049, on 5224, we have

12 Ms. Vonderhaar's response.  She writes to Mr. Dufek,

13 "Bob, this is our third RIMS event within the past few

14 weeks.  I am concerned about the stability of this

15 platform."  Do you see that?

16      A.  I see that.

17      Q.  And she wants to know if there's a commonality

18 in the issues and what is being done to

19 determine/correct any of the ongoing issues with RIMS,

20 right?

21      A.  That was her comment, yes.

22      Q.  Then Mr. Dufek responds that he's asked you,

23 Ms. Way, to put together an overall plan of

24 stabilization for the major PHS applications.  Do you

25 see that?
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 1      A.  Yes.

 2      Q.  Do you remember being asked to put together an

 3 overall plan for stabilization of major PHS

 4 applications?

 5      A.  Yes.

 6      Q.  And was one of the PHS applications to be

 7 stabilized RIMS?

 8      A.  Yes.

 9      Q.  And did you in fact put together an overall

10 plan for stabilization of major PHS applications?

11      A.  I believe I did.

12      Q.  You're not sure?

13      A.  I did, yes.

14      Q.  You're smiling and equivocating --

15      A.  I don't remember what was in it, but, yes, I

16 did.

17      Q.  That was going to be my next question.  Do you

18 remember what was in it?

19      A.  No.

20      Q.  Do you remember when you did it?

21      A.  Probably shortly after this.

22      Q.  Would it have been in writing?

23      A.  Yes.

24      Q.  Ms. Way, did the fact that Mr. Dufek was

25 asking to you put together a plan of stabilization
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 1 cause you to believe at that time that the major

 2 PacifiCare applications were not stable?

 3      A.  I believed them to be stable.

 4      Q.  So we've got the business user,

 5 Ms. Vonderhaar, expressing concern about the stability.

 6 And we've got your boss responding that, because of

 7 that -- not because of that but, in fact, "I,"

 8 Mr. Dufek, "have asked Ms. Way," you, "to put together

 9 an overall plan of stabilization."  Right?

10      A.  Yes, he did.

11      Q.  And when you received that, you were of the

12 opinion that it was already stable, right?

13      A.  Yes.

14      Q.  You respond to Mr. Dufek above that, and the

15 third sentence is, "By the way, the reason the outage

16 lasted so long today was human error...again."  Do you

17 see that?

18      A.  Yes.

19      Q.  "They rebuilt the wrong file the first time

20 and had to do it a second time," right?  Do you see

21 that?

22      A.  Yes.

23      Q.  Is that also what had happened in August?

24      A.  In August during the power outage?

25      Q.  Yes.



18013

 1      A.  No.

 2      Q.  Isn't it the case that they had rebuilt the

 3 wrong file and had to do it a second time?

 4      A.  This was a completely different problem.

 5      Q.  I understand that, but it had the same error,

 6 right?

 7      A.  No.

 8      Q.  And then you say, "Again," followed by an

 9 exclamation point, right?

10      A.  Yes.

11      Q.  So whatever the preceding error was, this was

12 a repetition of what had happened previously, right?

13      A.  It was the second human error, yes.

14      Q.  So it was the case then that there was an

15 outage in September involving RIMS, right?

16      A.  Yes.

17      Q.  And the humans who were committing these

18 errors in the e-mail that you're talking about, these

19 were your vendor Cognizant, right?

20      A.  In this case it was, yes.

21      Q.  Now, if you're determining that there are a

22 number of problems being attributed to human error,

23 would you agree that the way to address them would be

24 to implement controls to prevent human error from

25 happening again?



18014

 1      A.  Well, there were two human errors.  So that

 2 didn't necessitate controls around that.

 3      Q.  So two human errors means that you don't need

 4 controls?

 5      A.  They were two totally different issues.

 6      Q.  Did anyone ever tell you from the business

 7 side or in IT that we should be implementing controls

 8 to prevent human errors from happening to these legacy

 9 PHS systems?

10      A.  No.

11      Q.  Now, Mr. Dufek responds to your e-mail saying,

12 "This is a never-ending story on many, many apps.  I

13 don't know what to do."  Do you see that?

14      A.  I see that.

15      Q.  And then at the top of the next page he says,

16 "I think so many people are trying to do so many things

17 so fast that we getting way too many errors as a

18 result."  Do you see that?

19      A.  I see that.

20      Q.  Do you disagree with that statement?

21      A.  I can't speak to TOPS and COMET.  I only know

22 what happened in QicLink.

23      Q.  Do you disagree that at this point you were

24 encountering a never-ending story on many, many apps?

25      A.  Not on my applications, no.
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 1      Q.  So when you reply, "It has definitely become a

 2 problem," and, "I'm frustrated with this too," and,

 3 "another reason we need our SMEs so desperately," you

 4 didn't have a feeling that this was a never-ending

 5 story on many, many apps?

 6      A.  Well, it had happened a couple times in

 7 succession.  I was frustrated with that.  And that's

 8 why I made that comment.

 9      Q.  And Mr. Dufek says at the top, "The business

10 is killing us about the instability of these PHS apps."

11 Do you see that?

12      A.  I see that.

13      Q.  And he copies you on it, right?

14      A.  Yes.

15      Q.  This is an e-mail to the Cognizant people,

16 right?

17      A.  The top one, yes.

18      Q.  And his reference to these PHS apps includes

19 RIMS, correct?

20      A.  Yes.

21      MR. STRUMWASSER:  1050, your Honor, and I suspect

22 this is as far as we'll be able to get today so we

23 should be talking about when and where Ms. Way can join

24 us again.

25      THE COURT:  1050 is an e-mail with a top date of
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 1 March 8th, 2006.

 2          (Department's Exhibit 1050, PAC0881285

 3           marked identification)

 4      THE COURT:  Do you have an estimate of about how

 5 much more you think you have?

 6      MR. STRUMWASSER:  We're about 60 percent of

 7 through.

 8      THE COURT:  How much?

 9      MR. STRUMWASSER:  6-0 percent, 60 percent.  We're

10 a little over halfway.

11      THE COURT:  All right.  So we need another half

12 day at least?

13      MR. STRUMWASSER:  Another two or three hours,

14 yeah.

15      THE COURT:  Okay.

16          (Department's Exhibit 1050, PAC0881285

17           marked for identification)

18      THE WITNESS:  Okay.

19      MR. STRUMWASSER:  Q.  Do you recall this e-mail

20 chain?

21      A.  (Nods head affirmatively)

22      Q.  Okay.  So on 1089 [sic], we have an e-mail

23 from Donna Perry describing how "TriZetto has run a

24 script to delete dups from Claims Exchange"?

25      A.  I think that was me from her machine, yes.
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 1      Q.  Oh, you were actually using -- so you had a

 2 problem in which RIMS was afflicted with duplicate

 3 claims?

 4      A.  Yes.

 5      Q.  And Mr. Barbati thanks everybody for "dealing

 6 with this problem and averting a near catastrophe."  Do

 7 you see that?

 8      A.  I see that.

 9      Q.  And he calls for TriZetto "to make changes to

10 avert a future mishap," right?

11      A.  Yes.

12      Q.  And he says to Dennis S -- who would be

13 Dennis S?

14      A.  He worked there years ago.

15      Q.  Okay.  And he asks him to come in and talk

16 because Mr. Barbati thought that the checks and

17 balances were in place for end-to-end controls, and

18 apparently he now is not sure that's the case, right?

19      A.  Yes.

20      Q.  Then on Page 1287 you've asked for a root

21 cause analysis of the problem from TriZetto.  You've

22 received it and you're now forwarding to Ms. Andrews

23 and others, right?

24      A.  Yes.

25      Q.  I'm on 1287.
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 1      A.  Okay, yes.

 2      Q.  Then the bottom of the previous page, 1286, we

 3 have the beginning of an e-mail the text of which is at

 4 the top of 1287 from Ms. Vonderhaar to Mr. Barbati.  Do

 5 you see that?

 6      A.  Yes.

 7      Q.  Ms. Vonderhaar's response is, "The concern

 8 with this document is that it still doesn't really

 9 address the root cause issue.  How are we assured that

10 this won't happen again?  I realize it was human error,

11 but are there controls in place to keep that human

12 error from happening again?"  Do you see that?

13      A.  Yes.

14      Q.  Now, let's go back to the preceding exhibit,

15 1049, for a second.

16          Ms. Vonderhaar's e-mail in 1050 is from March

17 of '06.  We are now in September of '07.  And we have

18 the e-mail at the bottom of the page from Mr. Dufek

19 saying -- complaining about human error.  You see that?

20      A.  Yes.

21      Q.  We have your expression of frustration, and at

22 the top we have "the business killing us about the

23 instability of the PHS platforms."  Are these problems

24 that could have been resolved if adequate controls were

25 put in place in 2006?
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 1      A.  These are two separate problems.  We could

 2 have put controls in for one that wouldn't have caught

 3 the other.  And we did put a manual control in for the

 4 one in 1050.

 5      Q.  When?

 6      A.  You'll see in -- well, actually on 1286.  My

 7 explanation to Nick.  We actually put a -- I'm sorry,

 8 1287, "a new manual report into place to count the

 9 claims on a daily basis."

10      Q.  That's the manual tracking that you testified

11 to --

12      A.  No, That's totally separate.

13      Q.  So this is a different manual reconciliation

14 process?

15      A.  (Nods head affirmatively)

16      Q.  Now, you say in your e-mail on 1049 on the

17 first page, 5223, you express your frustration.  You

18 say, "Crisis management is just not one of the

19 contractor's strong points."  Are you referring here to

20 Cognizant, TriZetto or both?

21      A.  I don't know who I was referring to.

22      Q.  Sitting here today, do you think that crisis

23 management was a strong point of TriZetto?

24      A.  Except for the power outage, I haven't ever

25 had to deal with them in a crisis situation, honestly.
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 1 They are responsive.  They've always been responsive to

 2 me.

 3      Q.  How about Cognizant?  Do you think crisis

 4 management is a strong point of Cognizant?

 5      A.  Yes, I do, actually.

 6      Q.  Okay.  Then you say, "Another reason we need

 7 our SMEs so desperately," do you see that?

 8      A.  Yes.

 9      Q.  Apparently you said you needed your SMEs so

10 desperately because crisis management was somebody's

11 not strong suit, correct?

12      A.  Yes.

13      Q.  What SME -- what SMEs were you talking about

14 here?

15      A.  The original resources that had been on the

16 team to have them available to us.

17      Q.  Who were those people?

18      A.  The internal resources.

19      Q.  Names?

20      A.  That were originally on the team.  Donna,

21 Paula.

22      Q.  Where were they at the time of this e-mail?

23      A.  They were working in development.

24      Q.  So you had your O&M staff -- you suffered

25 losses of SMEs in your O&M staff?
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 1      A.  But in September, I believe we still had

 2 people on the team.  I'd have to go back and check

 3 that.  I don't know.

 4      Q.  But apparently in September there were some

 5 SMEs you felt you needed desperately?

 6      A.  No, we still had some, so like I said, I was

 7 frustrated in this e-mail.

 8      Q.  So your testimony today is there was no reason

 9 why you needed SMEs desperately as of September 13th?

10      A.  Again, I don't know why I said that exactly

11 except that I was frustrated with them at the time.

12      Q.  But it isn't your view today?

13      A.  No.

14      Q.  Is it still your testimony, Ms. Way, that

15 Cognizant was performing very well in 2007?

16      A.  Yes.

17      MR. STRUMWASSER:  This is a good place, your

18 Honor.

19      THE COURT:  All right.

20      MR. STRUMWASSER:  May I ask whether Ms. Way would

21 be available -- I can't remember who it was that

22 couldn't come to Oakland.  Is Ms. Way available to come

23 up to Oakland this week?

24      MR. VELKEI:  She has an injury.  She is on a cane,

25 and we had to actually have somebody drive her up from
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 1 Orange County.  So it's unlikely that we'd be able to

 2 bring her up here to San Francisco.

 3          If you want us to talk a minute in the

 4 hallway, let us talk about her availability, maybe we

 5 can try to work it out now.

 6      THE COURT:  That's fine.  Work it out.  We have

 7  Ms. Monk tomorrow at 9:00?

 8      MR. VELKEI:  Yes.

 9      THE COURT:  All right.

10      MR. STRUMWASSER:  My guess is we would have time

11 to finish up Ms. Way tomorrow as well.

12      THE COURT:  Okay.  So -- or Wednesday.

13      THE COURT:  I don't know, though, you have to

14 check with them about the availability.

15      MR. STRUMWASSER:  I'm suggesting if we had her in

16 Oakland.  I don't know see how we do her from here

17 because I wanted to --

18      MR. VELKEI:  She can't come to Oakland.  So let's

19 check days this week to see if we can try to --

20      MR. STRUMWASSER:  I don't think there's any point

21 in talking this week except maybe for Thursday

22 because --

23      MR. VELKEI:  Thursday's a possibility?

24      THE COURT:  Let's talk about Thursday.

25      MR. VELKEI:   Let me just talk to her offline see
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 1 if she's available.

 2      MR. GEE:  Before we do that, we are going to file

 3 a document, if that's okay with your Honor.  Last week

 4 PacifiCare filed some declarations, Exhibit 5540 and we

 5 have a response.

 6      THE COURT:  I'll mark -- file this, but I'll mark

 7 it tomorrow.

 8      MR. GEE:  That's fine.

 9      MR. VELKEI:  The Court wants to wait for us and

10 we'll just talk about the schedule.

11      THE COURT:  Yes, go ahead.

12          (Recess taken)

13          MR. VELKEI:  Your Honor, we're checking to

14 confirm for tomorrow.  We'll confirm by tomorrow

15 morning whether Ms. Way's available on Thursday.  We're

16 trying to make it work.

17      THE COURT:  We have a UC production.

18      MR. GEE:  It's UCSF 1, UCSF 3 to 51 and UCSF 75 to

19 159 with the exception of 122.  It was inadvertently

20 missed in their production to us.  They're checking.

21 They're going to produce it to us.  We'll produce it to

22 you.

23      MR. McDONALD:  So it's just an omitted page?

24      MR. GEE:  Yeah, it looks like it was inadvertently

25 omitted.  It's in the middle of a transcript.  No other
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 1 documents for now, your Honor.

 2      THE COURT:  Anything further?

 3      MR. STRUMWASSER:  Nothing further for your Honor.

 4      THE COURT:  See you at 9:00 o'clock tomorrow

 5 morning.

 6          (Whereupon, the proceedings recessed

 7           at  4:04 o'clock p.m.)

 8
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10 transcription of said proceedings.
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 1 Tuesday, March 15, 2011             10:07 o'clock a.m.

 2                         ---o0o---

 3                   P R O C E E D I N G S

 4      THE COURT:  This is on the record before the

 5 Insurance Commissioner in the matter of the accusation

 6 against PacifiCare Life and Health Insurance Company.

 7 This is OAH Case No. 2009061395, Agency No. UPA

 8 2007-00004.

 9          Today's date is March 15th, 2011.  Counsel are

10 present.  Respondent is here in the person of

11 Ms. Knous.

12                        NANCY MONK,

13          called as a witness by the Respondent,

14          having been previously duly sworn, was

15          examined and testified further as

16          hereinafter set forth:

17      THE COURT:  And I think you've been previously

18 sworn in this matter.  You weren't released, right?

19      THE WITNESS:  That's correct.

20      THE COURT:  So you're still under oath.  If you

21 could just state your name again.

22      THE WITNESS:  Nancy Monk, N-A-N-C-Y, M-O-N-K.

23      THE COURT:  Thank you.

24          Go ahead.

25      MR. KENT:  Thank you, your Honor.
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 1             REDIRECT EXAMINATION BY MR. KENT

 2      MR. KENT:  Q.  Good morning, Ms. Monk.

 3      A.  Good morning.

 4      Q.  When you were here last time, you were asked

 5 some questions by Mr. Gee about an organization known

 6 as ICE.  Can you remind us again what that acronym

 7 stands for?

 8      A.  It stands for Industry Collaboration Effort.

 9      MR. KENT:  This will be our next in order.  I

10 think it will be 5542.

11      THE COURT:  I have 5543.  I have the order re the

12 CMA proceedings as 5542.

13      MR. KENT:  That might be right.  We might be off

14 by one.

15      THE COURT:  So 5543.

16      MR. KENT:  Thank you.

17      THE COURT:  It's an ICE meeting document from

18 October 28, 2010.

19          (Respondent's Exhibit 5543, PAC0913656

20           marked for identification)

21      MR. KENT:  Q.  Ms. Monk, what is this document?

22      A.  This is a copy of the minutes from one of the

23 ICE agency leadership summit meetings.

24      Q.  If you look down toward the bottom of the

25 first page, there's a reference to an Elena Fishman,
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 1 F-I-S-H-M-A-N, attending on behalf of the California

 2 Department of Insurance, DOI.  Let me ask you, to your

 3 knowledge, does CDI participate in ICE activities?

 4      A.  Yes, I believe they do.

 5      Q.  So if you could ever so briefly look over at

 6 the fifth or next to the last page -- I believe it's

 7 Bates No. 3660, the last four digits.  And in

 8 particular, the item in the middle of the page, after

 9 the Arabic No. 8.

10          To your knowledge, does CDI submit reports at

11 some of these ICE functions?

12      MR. GEE:  Vague as to time.

13      THE COURT:  All right.  Are you looking for a

14 particular time or just from time to time?

15      MR. KENT:  I'm not, no, just generally speaking.

16      THE COURT:  All right.  I'll allow it as a general

17 question.

18      THE WITNESS:  I believe that's correct.

19      MR. KENT:  Q.  Could you tell us who or what --

20 actually, let me strike that and start over.

21          Could you tell us some of the other entities

22 in addition to CDI that participate in ICE functions?

23      THE WITNESS:  There are a -- the majority of

24 health plans operating in California participate along

25 with a large number of medical provider groups, trade
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 1 associations, including the California Hospital

 2 Association, California Association of Physician

 3 Groups, California Association of Health Plans among

 4 others.

 5          And then among the agencies are included, the

 6 Centers for Medicare and Medicaid Services, the

 7 Department of -- California Department of Healthcare

 8 Services, California Department of Managed Health Care,

 9 the CDI, as you noted, the California Office of Patient

10 Advocate.  Those are a number of the organizations that

11 participate.

12      Q.  Let me show you next an exhibit which was

13 previously, I believe, admitted into evidence and --

14      THE COURT:  It was definitely marked.

15      MR. GEE:  It was marked, I'm sure.

16      MR. KENT:  Okay.  Let me start again so that we're

17 clear.

18          Let me show you a document that I feel

19 comfortable in saying has been previously marked as

20 Exhibit 821.

21      THE COURT:  It is not in evidence yet.  Hopefully

22 we can do that soon.

23      MR. KENT:  Q.  Ms. Monk, when you were here

24 previously and Mr. Gee was asking you questions, he did

25 ask you several questions about this particular
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 1 document.  Do you recall that?

 2      A.  Yes.

 3      Q.  And if you could look over at the second page

 4 of the document, it's Page 2 of 8.  And in the middle

 5 column --

 6      MR. GEE:  Excuse me.  I don't have a 2 of 8 on

 7 mine.

 8      MR. VELKEI:  2 of 8?  Here's mine --

 9      MR. KENT:  I apologize.

10      Q.  Directing your attention to this second page

11 of Exhibit 821, there's a column in the middle entitled

12 "Commercial."  Do you see that?

13      A.  I do.

14      Q.  And then there's the second paragraph in that

15 column in the first sentence refers to, quote/unquote,

16 "approved Independent Medical Review (IMR) language."

17 Do you see that?

18      A.  Yes.

19      Q.  Do you recall Mr. Gee asking you about that

20 language?

21      A.  Yes.

22      Q.  Let me go back and ask you a more general

23 question I probably should have asked you a moment ago.

24 But generally speaking, what is the mission or purpose

25 of ICE?
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 1      A.  Its purpose is to promote consistent

 2 compliance with healthcare laws and regulations in

 3 California, really accomplished through education,

 4 training, interaction with regulators to clarify

 5 interpretation of new laws, that sort of thing.

 6      Q.  And so looking back at Exhibit 5543, the

 7 meeting minutes from ICE leadership summit meeting, on

 8 the first page, the top paragraph has some language

 9 about purpose.  Is the mission or purpose of ICE

10 consistent with this paragraph in your experience?

11      A.  Yes, yes.

12      Q.  Could you tell us -- because you've been doing

13 this for a while, regulatory work around health plans

14 in California -- what was the reason ICE or its

15 predecessor got started?

16      A.  It came together -- before it was known as

17 ICE, it was called HMCOT or the HCFA Managed Care

18 Operations Team.  And it really came together around

19 clarifying and making consistent the application of

20 then healthcare finance and administration requirements

21 around health plan and provider notices to Medicare

22 beneficiaries.

23          Later, it transitioned into the organization

24 that it is now, really kind of in the later '90s, when

25 the healthcare legal and regulatory framework really
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 1 began to change rapidly with lots of new laws being

 2 introduced, lots of complex regulations, that sort of

 3 thing.  ICE kind of came into being and took on a

 4 broader role across more regulators, across more plans,

 5 more issues.

 6      Q.  Now, back to the Exhibit 821 and that

 7 reference to the ICE-approved IMR language, since you

 8 were here last, have you had a chance to go back and

 9 locate the actual approved ICE IMR language?

10      A.  Yes.

11      MR. KENT:  Your Honor, what I have now is really a

12 collection of four separate but related documents.  We

13 can probably, for ease of the record, mark them as one

14 unless there's some objection.

15      THE COURT:  Okay.  So 5544 is going to be four

16 library shots.

17          (Respondent's Exhibit 5544, PAC0913667,

18           PAC0913570, PAC0913573, and PAC0913578

19           marked for identification)

20      THE COURT:  So these are four documents related to

21 ICE proposed language for IMRs?

22      MR. KENT:  Yes.

23      THE COURT:  All right.

24      MR. GEE:  We have no objection to them being one

25 exhibit.  The order is going to go by Bates number, I
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 1 assume?

 2      THE COURT:  That makes sense to me.  So it starts

 3 at 13667, and then 13570 -- so that's not really in

 4 order -- 13578 and then 13570?

 5      MR. GEE:  3573 comes before 78?

 6      THE COURT:  We could do that.

 7          So I have this page as the top (indicating).

 8      MR. GEE:  Yes.

 9      THE COURT:  And then these can go in order.  So it

10 will be 70, 73, and 78.  Is that acceptable?

11      MR. GEE:  That's how we have it.

12      MR. KENT:  Just a second.

13      THE COURT:  Okay.  Is that all right?  So this is

14 the cover (indicating).

15      MR. KENT:  Right.

16      THE COURT:  Then it's 70.

17      MR. KENT:  Yes.

18      THE COURT:  73.

19      MR. KENT:  Yes.

20      THE COURT:  And 78.

21      MR. KENT:  Perfect.

22      THE COURT:  Good.

23      MR. KENT:  And those together are 5544.

24      THE COURT:  Thank you.

25      MR. KENT:  Q.  Looking at this first page of
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 1 Exhibit 5544, what are we looking at, Ms. Monk?

 2      A.  This is a screen shot from the ICE Web site,

 3 specifically from the page that displays the documents

 4 in its library.

 5      Q.  When you say "library," can you be a little

 6 more specific?  What's in that library?

 7      A.  There are a variety of different folders.

 8 This one is looking at approved ICE documents.

 9      Q.  Okay.  Then going on to the second, third, and

10 fourth documents that we've collectively marked as

11 5544, what are we looking at there?

12      A.  These are approved denial letter templates

13 from the library of approved documents.

14      Q.  Is there ICE-approved IMR language on any of

15 these pages?

16      A.  Yes.

17      Q.  Could you point out an example of that for us

18 and probably describe it by the Bates number?

19      A.  So looking at Page 3571, in the paragraph

20 beneath the bold -- the bold identification of the

21 "Aetna Health of California Inc." name, in that

22 paragraph, about halfway down, it begins with a

23 sentence, "You may also be eligible for an Independent

24 Medical Review (IMR).  If you are eligible for IMR, the

25 IMR process will provide an impartial review of medical
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 1 decisions made by a health plan," et cetera.

 2      Q.  Thank you.  If you can put that aside for just

 3 a second, that exhibit.  And if we could go back to an

 4 e-mail and attachment previously marked as Exhibit

 5 5357.

 6          Ms. Monk, do you recall this April 20th, 2007,

 7 e-mail from Ms. Henggeler and the attachments?

 8      A.  Yes.

 9      Q.  Now, in the course of this proceeding, there's

10 been some testimony from CDI witnesses criticizing the

11 proposed IMR language in this Exhibit 5357.  Could you

12 point out for us where that IMR language is?

13      MR. GEE:  Objection, misstates the testimony.

14      THE COURT:  Well, I understand --

15      MR. GEE:  The testimony was that it was, in the

16 context, this language was misleading.  It wasn't

17 necessarily that the language itself by itself was

18 misleading.

19      MR. KENT:  That wasn't the testimony at all.

20      THE COURT:  Whatever.  Whatever.  It's not crucial

21 to the question.

22      MR. KENT:  Right.

23      THE COURT:  Go ahead.  Do you understand the

24 question?

25      THE WITNESS:  Did you ask me to point out where it
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 1 is?  Is that the question?

 2      MR. KENT:  Q.  I did.

 3      A.  It's on Page 10598 in the fourth paragraph,

 4 starting a little less than halfway through beginning

 5 with the word "You."

 6          "You may also be eligible for an Independent

 7 Medical Review," et cetera.

 8      Q.  Now, over the course of the hearing, there has

 9 been some criticism of this IMR language that

10 Ms. Henggeler proposed back -- or supplied to CDI back

11 in April, 2007.  Do you agree that that language is

12 noncompliant or worse?

13      A.  No.

14      Q.  Why not?

15      A.  Well, this is the exact language that was

16 developed through ICE with broad industry interpretive

17 input as well as with consultation with the Department

18 of Managed Healthcare, among others.

19          In addition, this language is actually

20 somewhat more detailed than the language that appears

21 in the PLHIC denial letters where notice of IMR rights

22 is clearly required and has been in use for ten years

23 or more with no objection prior by the CDI.

24      Q.  Ms. Monk, when you were here previously and

25 being asked some questions around these -- around ICE
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 1 and its processes, Mr. Gee asked you whether PacifiCare

 2 had participated in the ICE process of coming up with

 3 standardized claims documents and processes.  Do you

 4 recall that?

 5      A.  Yes.

 6      Q.  And have you had a chance to go back and

 7 confirm whether or not PacifiCare did participate in

 8 that process?

 9      A.  Yes, I did.

10      Q.  What did you find out?

11      A.  Well, in looking back through some of the

12 iterative documents in particular, it's -- there are a

13 number of PacifiCare participants that are noted along

14 the way.

15      Q.  And then also, if you could look in Exhibit

16 5544, in particular the last document in that grouping

17 which begins at Bates Nos. 3578.  Do you have that?

18      A.  I do.

19      Q.  What is this document?

20      A.  This is the -- the template denial letter that

21 is posted on the ICE Web site for use for PacifiCare

22 denials.  This is PacifiCare's denial template.

23      Q.  Does this template have IMR language?

24      A.  Yes, it does.  It's on the second page, 3579,

25 in the third paragraph.
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 1      Q.  Okay.  To be clear, what we've been looking at

 2 in Exhibit 5544, these are all denial letter templates;

 3 is that right?

 4      A.  That's correct.

 5      Q.  Let me ask you a little -- about a little

 6 different animal, an EOB, explanation of benefits.  Are

 7 there any form EOBs on the ICE Web site with IMR

 8 language?

 9      A.  No.

10      Q.  Were you -- are you surprised by that?

11      A.  No.

12      Q.  Why not?

13      A.  Ice focuses on providing tools and training

14 usually in the context of the implementation of new

15 requirements.  And I -- I wouldn't -- am not surprised

16 that an EOB isn't on there because, at the time that

17 this law was being implemented, I don't think EOBs were

18 viewed as having changed as a result of the law.

19          So these denial letters clearly had to have

20 language added to them, but I don't believe that EOBs

21 were included because they really weren't altered by

22 the law.

23      Q.  Let me show you just for reference a copy of

24 Insurance Code Section 10169.  And in particular, if

25 you could look over at Subsection (i).  You've been



18043

 1 asked some questions previously about this statute

 2 generally and this Subsection (i) in particular; is

 3 that right?

 4      A.  That's correct.

 5      Q.  And looking at Subsection (i), it's in the

 6 first sentence but the third line down, there's a

 7 reference to, quote/unquote, "letters of denials."  Do

 8 you see that?

 9      A.  Yes.

10      Q.  Let me ask you about PLHIC.  When PLHIC

11 receives a claim for healthcare services that have

12 already been performed, how does PLHIC communicate its

13 position on payment of that claim?

14      A.  Through an EOB.

15      Q.  And that may include a position of the

16 company's not going to pay anything on the claim?

17      A.  That may be one of the responses, yes.

18      Q.  Okay.  So we've got EOBs.  Let me show you

19 again, these are copies of what previously were marked

20 as Exhibit 5301 and 5302.

21          What are Exhibits 5301 and 5302, Ms. Monk?

22      A.  These are template denial notices used by

23 PLHIC.  Well, actually, let me correct that.  One of

24 them is a template denial notice used by PLHIC.  The

25 other one appears to be used by PacifiCare health plan
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 1 administrators.

 2      Q.  Do these denial letters have IMR language?

 3      A.  Yes, they do.

 4      Q.  In what situation or situations does PLHIC use

 5 these denial letters to communicate its position on

 6 payment of a claim?

 7      A.  These would be used in response to a request

 8 for prior authorization for treatment -- so before

 9 services have been rendered, when the provider is

10 looking for approval in advance that the services are

11 covered and will be paid for.

12      Q.  Can you give us an example of a healthcare

13 benefit that would require prior authorization from

14 PLHIC?

15      A.  Certain types of elective surgery would

16 require that, experimental treatments, certain

17 diagnostic tests, those kinds of things.

18      Q.  We've had lots of testimony in this proceeding

19 about how historically PLHIC has always had IMR

20 language on denial letters since there was IMR

21 legislation in California but, until mid 2007, did not

22 have that language on EOBs until the CDI raised this

23 issue.

24          Why did the company historically treat those

25 two different kinds of documents differently, at least
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 1 for purposes of IMR language?

 2      A.  Well, the two different types of documents, an

 3 EOB versus a denial letter, occur at very different

 4 points in the process of either receiving or requesting

 5 services.  And the company viewed the denial letters as

 6 clearly requiring IMR language and didn't review it --

 7 didn't view it as required in the EOBs.

 8      Q.  When you say that these two documents are used

 9 at different points in the claim or appeal process,

10 what do you mean?

11      A.  Well, an EOB is issued by definition after a

12 service has been rendered.  So a claim for services has

13 been submitted to the company, and the service has

14 already been rendered.  So a member has already been

15 treated, and the claim comes in for review and

16 adjudication.

17          In the case of these denial letters, it is for

18 prior authorization.  It is prior to the time the

19 member has received services and is awaiting those

20 services.

21      Q.  Why should that distinction make a difference

22 for purposes of whether or not you put IMR language in

23 a document?

24      A.  Because there are certain circumstances where

25 a member who has not yet received services could be
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 1 entitled to an IMR without going through the appeals

 2 process.

 3      Q.  Well, how about somebody who gets an EOB?

 4      A.  They would not -- that circumstance wouldn't

 5 occur for somebody who's already received services.

 6      Q.  That person who's already received services,

 7 what is their sole recourse if they're displeased with

 8 the company's position?

 9      A.  At that point in time, their recourse is to

10 file an appeal with the company.

11      Q.  Now, the distinction you've made or the -- let

12 me start again.

13          This scenario or situation in which a member

14 who is in a pre-authorization situation hasn't yet

15 received the services and might under certain

16 circumstances have a right to an IMR, is that based on

17 some kind of rule or statute?

18      A.  Yes.

19      Q.  Just for reference, for the record, looking

20 at, first, Insurance Code Section 10169.1(a), is that

21 part of the rule that you were just referring to?

22      THE COURT:  Say that number again.

23      MR. KENT:  10169.1 Subsection (a).

24      THE WITNESS:  Yes, that is part of it.

25      MR. KENT:  Q.  And then looking over at the other
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 1 Insurance Code Section I presented you, 10169.3, and if

 2 you could look at Subsection (c).

 3      THE COURT:  The small "c."

 4      MR. KENT:  Small "c" in parentheses.

 5      Q.  Is that the other part of the rule?

 6      A.  Yes.

 7      Q.  So I'm not asking you from a legal perspective

 8 but just to your understanding, how would that scenario

 9 work out if a member -- under what circumstances would

10 a member have a right to a -- an IMR pre-authorization

11 before the member has received the services?

12      A.  Well, so the member is in the situation of

13 having services recommended but has not yet received

14 them.  And if the member's provider certifies that

15 there's an imminent threat to the member's health if

16 they don't receive these services within a defined

17 period of time, the Department of Insurance could waive

18 the requirement that the member has to go through the

19 plan's process in the interest of time and immediately

20 access the IMR process.

21      Q.  Let me show you, Ms. Monk, another document

22 we've looked at earlier.  It's Exhibit 5263.

23          Do you recall this e-mail chain?

24      A.  Yes.

25      Q.  And the top e-mail, Phyllis Kerk, to Shuntel
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 1 Jackson, February 25, 2008, there's a reference to

 2 "...ICE trained on it."  Do you see that?

 3      A.  Yes.

 4      Q.  When you were here last time -- I believe it

 5 was last time -- you were asked some questions about

 6 ICE training materials.  Since you've been here, have

 7 you had a chance to go back and get ahold of those

 8 actual materials?

 9      A.  Yes.

10      MR. KENT:  This would be our next in order, your

11 Honor.

12      THE COURT:  5545.

13          (Respondent's Exhibit 5545, PAC0913668

14           marked for identification)

15      MR. KENT:  Q.  Ms. Monk, are these the ICE

16 training materials?

17      A.  Yes.

18      Q.  And to your understanding, why were the ICE

19 training materials prepared?

20      A.  For the purpose of education and training of

21 health plans and delegated providers, other claims

22 payors in California related to the new AB1455

23 regulation that was about to take effect at the time.

24      Q.  So that would include the original claims

25 acknowledgement regulation?
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 1      A.  Yes.

 2      Q.  Who were the intended -- or what are the

 3 intended users of these materials?

 4      MR. GEE:  Objection, relevance.  This is AB1455.

 5 I understand your Honor's ruling the last time is this

 6 doesn't go to interpretation but goes to state of mind,

 7 so objection except as it goes to state of mind.

 8      THE COURT:  I'll allow it.

 9      MR. KENT:  Our position is it is the only standard

10 out there.  This is the industry standard.  We can

11 argue it later.

12      MR. GEE:  For a different statute.

13      THE COURT:  That's what she believes, so I'll

14 allow it.

15      THE WITNESS:  Did you ask who are the intended --

16      MR. KENT:  Q.  Who or what are the intended users

17 of these materials?

18      A.  Health plans, delegated providers that paid

19 claims, their management services organizations, other

20 organizations in California that were paying claims,

21 healthcare claims.

22      Q.  In your experience, how widespread are the use

23 of these materials?

24      A.  Industry-wide.

25      Q.  And I should say, how widespread are the use
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 1 of these materials in California?

 2      A.  Industry-wide.

 3      Q.  Fair to say these are the industry standard?

 4      A.  Yes.

 5      Q.  If you could look over in the document at

 6 Pages 3729, 3730, it's toward the back.

 7          At the top of both pages, entitled "Claims,"

 8 hyphen, "Auditing" --

 9      THE COURT:  Colon.

10      MR. KENT:  I'm sorry.  I had a senior moment.

11      Q.  What are we looking at on these two pages?

12      A.  These two pages describe the -- for auditing

13 purposes, what the requirement is and then what the --

14 the audit evidence should -- should look at and the

15 measurement of that evidence.

16      Q.  Okay.  And then if you could give us a little

17 more of the specifics, when an audit is done, a claims

18 audit is done, pursuant to these materials for

19 compliance with the claims acknowledgement law, what

20 specifically is looked at?  What information?

21      A.  There are really two pieces of relevant

22 information to compute timeliness for acknowledgment.

23 The first is the date received, the claim was received

24 by the plan, which starts the 15-day working -- the

25 15-working-day clock.  And then the second is the date
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 1 that the claim was entered into the payor's claims

 2 payment system and is available for reference upon

 3 inquiry, so the point at which the payor is ready to

 4 acknowledge the claim upon inquiry.

 5      Q.  Are those the only two pieces of information

 6 that are collected as part of this ICE audit process?

 7      A.  Yes, those are the -- there's a specific tool,

 8 spreadsheet tool, and those two cells are populated

 9 with that information.

10      Q.  Why just those two?

11      A.  Those are the only two pieces of information

12 necessary to calculate the time period between which

13 the claim was received and when it was available for

14 reference and information upon inquiry by the provider,

15 essentially, when the payor is acknowledgment ready.

16      Q.  Inquiry how?

17      A.  By telephone, by Web portal, et cetera.

18      Q.  Mr. Gee asked you when you were here before

19 about how DMHC audits for compliance with the claims

20 acknowledgment law.  How does it compare to these ICE

21 training materials?

22      A.  It's the same.

23      Q.  What are the two largest PPOs in California

24 presently?

25      A.  The --



18052

 1      MR. GEE:  Vague as to "large."

 2      MR. KENT:  Q.  Membership, premium.

 3      THE COURT:  Well, ask one at a time.

 4      MR. KENT:  It's the same.

 5      THE COURT:  Well, I don't know that.

 6      MR. KENT:  Q.  All right.  What are the two

 7 largest PPOs in California presently in terms of

 8 premium and membership?

 9      A.  I believe they're the ones -- the one operated

10 by Anthem WellPoint and the one operated by Blue

11 Shield.

12      Q.  Which regulator regulates the two big PPO

13 plans?

14      A.  I believe that the Department of Managed

15 Healthcare regulates the majority of both of those

16 plans' PPO business.  I think they each have a little

17 bit regulated by the CDI, but the majority of those

18 PPOs are regulated by the Department of Managed Health

19 Care.

20      Q.  Fair to say that, when the two largest PPO

21 plans in California are audited for compliance with the

22 claims acknowledgement law, the tool that is used is

23 the same as the -- or that the process is the same as

24 what we found or what you've testified about in these

25 ICE materials?
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 1      MR. GEE:  Objection, relevance and vague as to

 2 "audited."

 3      THE COURT:  I'm going allow it as relevant, but --

 4 and "auditing" I assume is what's here?

 5      MR. KENT:  Yes.

 6      THE COURT:  All right.  I'll allow it.

 7      THE WITNESS:  Yes, that's my understanding.

 8          Do you mind if we take a quick break?

 9      THE COURT:  No, not at all.  15 minutes.

10          (Recess taken)

11      THE COURT:  Okay.  Go back on the record.

12      MR. KENT:  Q.  Ms. Monk, when Aileen Wetzel was

13 here recently, she testified about some purported

14 confusion around which regulator had jurisdiction over

15 which PacifiCare or UnitedHealth plan.  Are you aware

16 of any such issue?

17      A.  I remember in 2008, in some of the

18 conversations that we had with the Department at that

19 point, that a concern related to that was raised.

20      Q.  What was the substance of the issue as you

21 understood it?

22      A.  I think it was a similar assertion, that there

23 was some confusion about regulatory jurisdiction

24 over -- I can't remember if it was PacifiCare and

25 United but some regulatory jurisdiction over PacifiCare
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 1 issues and confusion by providers specifically over

 2 regulatory jurisdiction.

 3          I remember that, you know, in discussions with

 4 our provider relations team, asking about that, if that

 5 was something that they got a lot of commentary on from

 6 providers.  And what emerged as what seemed to be the

 7 primary issue was really not so much between regulators

 8 but between fully insured members versus ASO or

 9 self-insured members and the contractual differences

10 between the way benefits are administered for a fully

11 insured member versus a self-insured member.

12      Q.  Would that issue have anything to do with

13 PLHIC?

14      A.  No, I don't think so.

15      Q.  Why not?

16      A.  Because PLHIC did not administer self-insured

17 business or ASO business.

18      Q.  That was a United situation?

19      A.  Yes.  United's principal book of business on

20 the United -- branded under the UnitedHealthcare name

21 back in that time frame -- was ASO or self-insured

22 business.  And at the time, the fully insured business

23 was just beginning to grow because we had filed

24 policies in 2006 for UnitedHealthcare Insurance

25 Companies so those two books of business could exist
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 1 side by side in that time frame.

 2      Q.  A fully insured PPO product under the United

 3 name and also an ASO or self-funded PPO product?

 4      A.  Yes.  And both were -- the ASO product was

 5 administered by UnitedHealthcare Insurance Company,

 6 which is the same entity that was offering fully

 7 insured product.

 8      Q.  Couple questions about a meeting that Dave

 9 Wichmann had with Cypress employees back in middle of

10 2007.  Where did the meeting take place?

11      A.  In Cypress at a hotel right next to the

12 PacifiCare offices.

13      Q.  Was there one meeting or a number -- a series

14 of meetings -- I should say -- let me say, was there

15 one single meeting or multiple meetings with

16 Mr. Wichmann?

17      A.  In the July 2007 time frame, it was -- there

18 was one meeting with Mr. Wichmann and a group of

19 employees.

20      Q.  Just one meeting for all the employees?

21      A.  It was one meeting for employees that were

22 directors or above.

23      Q.  How do you know there was just one meeting?

24      A.  Well, I attended the meeting, and I was with

25 Mr. Wichmann that entire day, so I know that he didn't
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 1 participate in a different meeting.

 2      Q.  Let me change subject matter, ask you some

 3 things around layoffs.  First, let me ask you, are you

 4 familiar with the phrase "model office"?

 5      A.  Yes.

 6      Q.  What does that phrase mean in your experience?

 7      A.  I think of that as being a sort of a general

 8 business term to imply optimal staffing and

 9 organization around a particular function or goal.

10      Q.  And do the combined PacifiCare-United

11 companies have their own version or versions of a model

12 office?

13      A.  I would say that there are multiple versions

14 within the company and really somewhat functionally

15 specific.

16      Q.  You were asked a number of questions during

17 your cross-examination about the mergers that took

18 place in Cypress -- let me start again.

19          You were asked some questions previously,

20  Ms. Monk, about some post-merger layoffs that took

21 place in 2006 in Cypress.  Back in that time frame, was

22 one of your job responsibilities to monitor proposed

23 PacifiCare employee layoffs?

24      A.  Yes.

25      Q.  And that work you were doing, the monitoring
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 1 work, was that California-specific or for all

 2 PacifiCare states?

 3      A.  It was for all PacifiCare states.

 4      Q.  Was there -- in addition to yourself and your

 5 staff, was there another person or group within the

 6 combined PacifiCare United companies where that type of

 7 monitoring was taking place?

 8      A.  There was another -- another person performing

 9 similar monitoring.

10      Q.  Who was that?

11      A.  Thad Johnson.

12      Q.  Where was Mr. Johnson located?

13      A.  He works out of the Minnetonka, Minnesota,

14 offices.

15      Q.  Were you and Mr. Johnson or your groups

16 working together or working separately?

17      A.  Really kind of both.

18      Q.  What do you mean by "both"?

19      A.  He and I would really -- the information was

20 communicated to us in the form of spreadsheets that

21 were revised periodically.

22          And he and I would review those spreadsheets

23 independently and then confer about our -- about our

24 conclusions and what we had found for the purpose of

25 making sure that we had drawn the same conclusions and
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 1 hadn't missed anything.

 2      Q.  Why was your company going to this extent of

 3 effort in monitoring potential layoffs?

 4      A.  Well, we had made commitments to regulators in

 5 multiple states related to our operations, and we

 6 wanted to make sure that we were keeping all of those

 7 commitments and that, again, we were engaged in proper

 8 oversight so that we didn't miss anything.

 9      Q.  And those commitments include ones in

10 California?

11      A.  Yes.

12      MR. KENT:  This will be our next in order.

13      THE COURT:  This is a quarterly update for the

14 Department of Managed Healthcare, March 28, 2006.

15          (Respondent's Exhibit 5546, PAC0913638

16           marked for identification)

17      MR. KENT:  So that's 5546?

18      THE COURT:  Correct.

19      MR. KENT:  Thank you.

20      Q.  What is this document, Ms. Monk?

21      A.  This is a copy of a PowerPoint presentation

22 that a group of us presented to the Department of

23 Managed Healthcare's leadership team on March 28th of

24 2006.  It's in notes page format, so it includes the

25 notes that we used to present the information, although
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 1 it wasn't given to the Department in this format.  Only

 2 the slides were given to the Department.

 3      Q.  If you could look over at Page 3651, the slide

 4 at the top is "Operational and IT Integration."  Do you

 5 have that?

 6      A.  Yes.

 7      Q.  Okay.  If you could look at the second

 8 paragraph of text in the notes -- so we're at a little

 9 beyond the middle of the page, working down.  And the

10 paragraph begins, "In context of PHS merger,

11 integration teams..." and then continues.  Do you have

12 that?

13      A.  I do.

14      Q.  In the next line, there's a parenthetical

15 "(i.e., in claims - 40 percent ytd compared to

16 17 percent in 2005)."  Do you see that?

17      A.  Yes.

18      Q.  What's being communicated there?

19      A.  This is one of the examples, one of the

20 functional turnover examples that we communicated to

21 the Department as part of our reasoning for why we felt

22 like it was a good idea to accelerate the operational

23 integration beyond what we had originally thought was

24 going to happen.

25      Q.  What specific part of your company was
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 1 experiencing this turnover that's referred to on this

 2 page?

 3      A.  The California-based claims operations.

 4      Q.  Where did this data come from?

 5      A.  It came from claims operations itself.  I

 6 think that Doug Smith communicated this, and he would

 7 have gotten this from Ellen.

 8      Q.  Ellen Vonderhaar?

 9      A.  Correct.

10      Q.  So this was -- and to be clear, this was

11 voluntary termination?

12      A.  Correct.  Unanticipated turnover.

13      Q.  Now, you were here for a good part of Ellen

14 Vonderhaar's testimony; is that right?

15      A.  That is correct.

16      Q.  And you were here for a good part of -- or

17 part of Marty Sing's testimony; is that right?

18      A.  Yes.

19      Q.  And based on the testimony of those two

20 witnesses plus your own experience in monitoring the

21 potential layoffs in California back in 2006, and

22 limiting the question to PLHIC or layoffs that affected

23 PLHIC claims or call center operations, were those

24 layoffs based on some kind of model office analysis?

25      MR. GEE:  Objection, relevance as to her
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 1 understanding of the witness's testimony.

 2      THE COURT:  Well, it was based on that -- I'll

 3 allow it.

 4      THE WITNESS:  I don't believe so.

 5      MR. KENT:  Q.  Why not?

 6      A.  Well, model office is really a tool and has

 7 more to do with sort of management-to-staff ratios,

 8 that sort of thing.  It can look at total staff, but I

 9 know from my experience and I heard Ms. Vonderhaar in

10 particular reaffirm that the staffing around

11 transactional operations is really -- has always been

12 related to workload.  It's always related to

13 anticipated workload.

14          So for frontline staff, model office really

15 wouldn't have been a helpful context for making

16 determinations around layoffs.  It really had to be

17 around anticipated workloads so that we could meet

18 internal operating metrics.

19      MR. KENT:  Let me switch gears, ask you about

20 undertakings.

21          This will be 5547.

22      THE COURT:  Correct.  These are undertakings.

23          (Respondent's Exhibit 5547, CDI00253516

24           marked for identification)

25      MR. KENT:  Q.  Ms. Monk, what is this document?
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 1      A.  This is a copy of the undertakings that

 2 PacifiCare California and United entered into with the

 3 Department of Managed Healthcare related to the

 4 acquisition of PacifiCare by United.

 5      Q.  And, now, fair to say you were personally

 6 involved in the negotiation of both the CDI

 7 undertakings and this DMHC undertakings back in 2005?

 8      A.  Yes.

 9      Q.  Do the DMHC undertakings differ materially in

10 certain respects from the CDI undertakings?

11      MR. GEE:  Objection.  What's the relevance?

12      THE COURT:  Overruled.

13      THE WITNESS:  Yes.

14      MR. KENT:  Q.  How so?

15      A.  One of the -- perhaps the key difference

16 between them -- one of the key differences is the

17 presence of an undertaking -- in the PCC undertakings

18 that we're looking at is it's in Undertaking No. 7,

19 which specifically requires the maintenance of certain

20 functions in California.

21      Q.  And that's over at Page 3523; is that right?

22      A.  Yes, that's right.

23      Q.  Why, Ms. Monk, is there no undertaking in the

24 CDI undertaking document analogous to this

25 Undertaking 7?
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 1      A.  The CDI expressly chose not to include one.

 2      Q.  What do you mean "expressly chose"?

 3      A.  At the time that we were negotiating the

 4 undertakings with the two agencies, they were aware of

 5 each other's negotiations and, in fact, reviewed each

 6 other's draft undertakings.

 7          And at one point, the CDI personnel involved

 8 in the process commented on Undertaking No. 7.  They

 9 were aware of its presence in the DMHC draft and

10 specifically said, "Yes, we're not going to include

11 something like that in the CDI undertakings."

12      Q.  Now, let me ask you -- we're talking about

13 undertakings and commitments.  If you could look over

14 at the next page of Exhibit 5547, it's Bates Page 3524,

15 Undertaking No. 19.  Do you have that before you?

16      A.  Do you mean 9?

17      Q.  I do mean 9.  I am tongue-tied today.  I am

18 sorry.

19      A.  I do see 9.

20      Q.  Is there anything in the CDI set of

21 undertakings analogous to this Undertaking No. 9?

22      A.  Yes.

23      MR. KENT:  Let me show you quickly a copy of those

24 undertakings to the CDI.

25      THE COURT:  This is Exhibit 5191.
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 1      MR. KENT:  Q.  Looking at Exhibit 5191, Ms. Monk,

 2 could you identify for us the undertaking which is

 3 analogous to the No. 9 in the DMHC document?

 4      A.  It would be Undertaking No. 12, which is on

 5 Page 9388.

 6      Q.  Has there been a point since these

 7 undertakings became effective that your company has

 8 gone to CDI and sought approval for a change under

 9 Undertaking No. 12?

10      A.  Yes.

11      Q.  So fair to say that your company has

12 undertaken to obtain approval of any changes where it

13 had made a commitment to CDI to do so?

14      A.  Yes.

15      Q.  Let me ask you, putting aside arguments that

16 have been raised in this proceeding, in the -- how many

17 years are we post-merger -- five and a half, six years,

18 anyone from CDI ever criticize, to your knowledge,

19 criticize your company for not having obtained some

20 kind of approval where there had been a commitment made

21 by PacifiCare as part of the merger?

22      A.  Not to my knowledge.

23      MR. KENT:  This will be --

24      THE COURT:  5548?

25      MR. KENT:  Yes.
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 1      THE COURT:  It's a "Review of Undertakings, 2009

 2 Report."

 3          (Respondent's Exhibit 5548, PAC0913583

 4           marked for identification)

 5      MR. KENT:  Q.  Ms. Monk, what are we looking at

 6 here in Exhibit 5548?

 7      A.  This is the final report of the review of the

 8 2009 performance year on the PLHIC undertakings by

 9 Marsh Actuarial Consulting.

10      Q.  Could you remind us how your regulatory group

11 is involved in this audit process?

12      A.  Our group -- much like the market conduct

13 exams, our group manages and coordinates the

14 undertakings compliance reviews that have been

15 performed by the regulators or their consultants.

16      Q.  As part of this audit, actuarial audit, did

17 the auditors independently test the reports your

18 company has submitted over time regarding performance

19 of Undertaking No. 19?  And in particular, the claim

20 metric for claim turnaround time?

21      A.  No.  They didn't.

22      Q.  Who does that?

23      A.  The CDI does that.

24      Q.  How do you know that?

25      A.  Well, for one, the CDI test claims turnaround



18066

 1 time within the market conduct exam process, and the

 2 CDI through Ms. Rosen communicated to us that they were

 3 maintaining oversight over Undertaking 19.

 4      Q.  Okay.  And to this day, has anyone from the

 5 CDI criticized or questioned the reports on

 6 performance, your company's performance, of Undertaking

 7 No. 19 and, in particular, the -- when I say the

 8 metrics that have been reported to the company, has

 9 that ever been criticized by CDI?

10      MR. GEE:  You said "reported to the company."  Do

11 you mean reported to CDI?

12      MR. KENT:  Let me rephrase that.  I got hopelessly

13 lost.

14      THE COURT:  This is an important question.

15      MR. KENT:  Q.  To this day, has anyone from the

16 CDI criticized the numbers reported by your company

17 regarding its performance of Undertaking No. 19 and, in

18 particular, the metric around claim turnaround times?

19      MR. GEE:  Objection.  Is he referring to all the

20 metrics or just the 30-day-turnaround time metric?

21      THE COURT:  Why don't you separate the two.

22      MR. KENT:  I just did.  The question actually did.

23      MR. GEE:  It includes all the metrics or --

24      MR. KENT:  I said "in particular."

25      THE COURT:  I think you said "and in particular,"
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 1 I think.  That's the problem with the "and."  It's a

 2 conjunction.

 3      MR. KENT:  All right.

 4      Q.  I'm going do it for the third time now, but I

 5 am going to -- all right.

 6          Focusing on the metric for claim turnaround

 7 time in Undertaking 19, to this day, has CDI criticized

 8 the performance reported -- or -- performance reported

 9 by your company?

10      A.  No.

11      Q.  Let me ask you a couple of questions about

12 this report itself.  If you could turn to the second

13 page of Exhibit 5548.

14      THE COURT:  Second page?

15      MR. KENT:  Yes.  Bates 3584, the second paragraph

16 begins "As a condition to the merger" --

17      Q.  And the sentence continues -- "CDI, PLHIC and

18 United have consented to a series of actions and

19 agreements," and then in parentheses, "(Undertakings)

20 which took effect immediately upon closing of the

21 merger."  Do you see that, Ms. Monk?

22      A.  Yes.

23      Q.  And the undertakings being referred to here

24 are the CDI undertakings, Exhibit 5191; is that right?

25      A.  Yes.
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 1      Q.  And the statement of these actuaries that the

 2 undertakings are a series of actions and agreements, is

 3 that consistent with your understanding?

 4      A.  Yes.

 5      Q.  In the course of this hearing, including any

 6 questions posed to you on cross-examination, there have

 7 been questions about whether your company performed

 8 whatever commitments it had made to CDI as part of the

 9 merger approval.  Do you recall some of those

10 questions?

11      A.  Yes.

12      Q.  Does this report speak to your company's

13 performance of its commitments?

14      A.  I believe it does, yeah.

15      Q.  Where in particular does it do that?

16      A.  For one, Page 3584, really in the opening

17 statement under the "Summary of Findings," it states,

18 "In our opinion UnitedHealth and PacifiCare have made a

19 good faith effort to comply with the undertakings."

20      Q.  You're looking at -- it's about three quarters

21 of the way down that page?

22      A.  Yes.

23      THE COURT:  That's not it.  It's the first little

24 thing --

25      MR. GEE:  Under "Summary of Findings."  Yes.
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 1      MR. KENT:  Q.  Who retained these actuaries?

 2      A.  The CDI contracted with them, although we paid

 3 their bills.

 4      Q.  But they were hired by CDI?

 5      A.  Correct.

 6      MR. KENT:  I think this will be -- 5549?

 7      THE COURT:  Correct.  5549, article from

 8 ModernHealthcare.com, "IT Everything," by Joseph

 9 C-O-N-N.

10          (Respondent's Exhibit 5549, PAC0913630

11           marked for identification)

12      MR. KENT:  Q.  Ms. Monk, have you seen this

13 article previously?

14      A.  Yes.

15      Q.  Does it pertain to the undertakings that we've

16 been talking about, the CDI undertakings, Exhibit 5191?

17      A.  Yes, it does.

18      Q.  How so?

19      A.  It's describing a program that we're

20 participating in with the California State Rural Health

21 Association where United, as part of its investment

22 commitment, actually part of its charitable and

23 investment commitment, is helping to underwrite loans

24 to rural hospitals in California for the purpose of

25 investments in health information technology.
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 1          We provided a charitable contribution to the

 2 association to do a needs assessment and then are also

 3 providing access to our investment fund for this

 4 purpose.

 5      Q.  And this is the undertaking you testified

 6 about previously that requires an investment in -- by

 7 your company in California health infrastructure?

 8      A.  Yes.  It's a $200 million investment

 9 commitment to be in place over a period of 20 years.

10      Q.  And this will be done pursuant to the

11 undertakings?

12      A.  Yes, it's Undertaking No. 15 within the PLHIC

13 undertakings.

14      Q.  All right.  And then if you could look toward

15 the bottom of this first page of Exhibit 5549, the next

16 to the last paragraph, the very last line, there's a

17 quotation from a Ms. Barr where she says, "United and

18 WellPoint took this a lot farther than they had to."

19 Do you see that?

20      A.  Yes.

21      Q.  Do you know what she's referring to there?

22      MR. GEE:  Objection, what's the relevance?

23      THE COURT:  Well, it's compliance with the

24 undertakings.

25      MR. KENT:  Absolutely.  We sat through months of
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 1 criticism that we have a bad company, we have bad

 2 processes --

 3      THE COURT:  I'm going to allow it for the limited

 4 purpose.

 5      MR. GEE:  There are no allegations that they

 6 violated Undertaking 15.

 7      THE COURT:  I understand that.

 8      MR. GEE:  Undertaking 19 is the only one arguably

 9 at issue here.

10      THE COURT:  I understand.  I'm going to allow it

11 for a limited purpose.  It's not directly related to

12 any charges.  I'll allow it for the limited purpose.

13      MR. KENT:  Thank you.

14      Q.  The question was, Ms. Monk, do you know what

15 Ms. Barr was referring to in that end of the paragraph?

16      A.  I believe that she's referring to the fact

17 that, with respect to United, her viewpoint that the

18 company made not just an effort to comply with the

19 language of the undertaking but really went above and

20 beyond to really fulfill the spirit of the undertaking

21 and really come up with innovative ways to extend bond

22 financing to healthcare safety net providers in

23 California.

24      Q.  What do you mean "go beyond"?

25      A.  Well, I know at the time that we were
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 1 negotiating the undertakings with the CDI that they had

 2 some concerns about the prior undertakings of WellPoint

 3 Anthem, that they felt like the investment commitment

 4 hadn't really -- while they lived up to the letter of

 5 the commitment, that it hadn't really allowed safety

 6 net providers to do anything other than sort of invest

 7 in their bricks and mortar.  And they were really

 8 looking for more creativity around investments.

 9          And United really took that to heart and

10 really made a big effort to find ways to make different

11 kinds of loans available to different kinds of

12 providers for non-traditional purposes.

13      Q.  Thank you.

14      THE COURT:  Also the article indicates that Lynn

15 Barr is the director of Health Information Technologies

16 of California State Rural Health Association.

17      MR. KENT:  Let me show you what previously was

18 marked as Exhibit 871.

19          And your Honor, I'll be able to finish this

20 morning.  I may need a few extra minutes though.

21      THE COURT:  Okay.

22      MR. KENT:  Q.  Ms. Monk, you've seen this e-mail

23 chain before?

24      A.  Yes, I have.

25      Q.  And it's about a survey done by Davies
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 1 Company.  Are you familiar with that survey?

 2      A.  Yes, I am.

 3      Q.  What's the primary business of the Davies

 4 Company, to your understanding?

 5      A.  My understanding is that Davies is a public

 6 affairs advocacy firm that works on behalf of its

 7 clients to advocate on behalf of specific, usually

 8 political, outcomes.

 9      Q.  Does the Davies Company, to your knowledge,

10 have healthcare clients?

11      A.  Yes.

12      Q.  What kind of healthcare clients?

13      A.  I believe that Davies healthcare clients are

14 composed primarily of hospitals and large hospital

15 systems.

16      Q.  Generally speaking, what was your reaction

17 when you saw these survey results from the Davies

18 Company?

19      A.  I don't remember having a particular reaction.

20 I didn't really -- I didn't really find this to be a

21 surprising result.

22      Q.  Why?

23      A.  I really viewed it as an outcome that Davies

24 was specifically promoting for the purpose of promoting

25 its clients' interests, so I didn't really view it as
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 1 an objective result.

 2      Q.  After this survey was released, did your

 3 company attempt to obtain information from the Davies

 4 Company about the methodology it had used in this

 5 survey?

 6      A.  Yes.

 7      Q.  Is that a common thing for your company to do,

 8 inquire into a survey company's methodology?

 9      A.  Yes.  Really anybody putting out a survey

10 about the company, we generally try to understand how

11 this survey was conducted so we can understand the

12 results.

13      Q.  I was going to ask you, why do you make that

14 kind of outreach?

15      A.  We want to learn from this kind of feedback,

16 so understanding the methodology is important to that.

17      Q.  In your experience, is it typical for a

18 company that conducts a survey, when your company is

19 mentioned in the results, to share its methodology?

20      A.  Usually organizations that are engaged in

21 survey research are fairly transparent about their

22 methods because it lends to the credibility of the

23 study itself, so usually we do get enough information

24 to understand the results.

25      Q.  What was the response of the Davies Company to
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 1 your company's request for information about its

 2 methodology?

 3      A.  They declined to provide much information.

 4      MR. KENT:  One last document, this will be 5550.

 5      THE COURT:  That's a good number to end on.  So

 6 this is a "PPO Ratings At-a-Glance."

 7          (Respondent's Exhibit 5550, PAC0913633

 8           marked for identification)

 9      MR. KENT:  Q.  Ms. Monk, while we're talking about

10 surveys and reports, has CDI released in the recent

11 past a study of its own regarding California PPOs?

12      A.  Yes.

13      Q.  What's this document, Exhibit 5550?

14      A.  This is sort of the summary reporting page

15 from the PPO report card published by the CDI.

16      Q.  I see the date of this is 2009; is that right?

17      A.  That's what -- that's what's labeled on here,

18 yes.

19      Q.  To your understanding, is this report card,

20 CDI report card on PPO's, based on -- primarily based

21 on objective or substantive criteria?

22      A.  I believe that the CDI uses data gathered

23 through the CCHRI and from NCQA, the National Committee

24 on Quality Assurance.  I'm not sure I remember all the

25 words to the CCHRI acronym, but it's a cooperative
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 1 health information reporting initiative that exists in

 2 California, and it's used for study purposes.  So I

 3 believe it is objective.

 4      Q.  And I see it's -- UnitedHealthcare is the

 5 entity on this list in addition to the other five

 6 health plans.

 7          Do you believe that this report card, the

 8 results from this report card, have some bearing on

 9 this enforcement action even though it involves PLHIC?

10      MR. GEE:  Objection.  Her belief is irrelevant.

11      THE COURT:  I'll allow it.

12      THE WITNESS:  Yes.  I believe it's relevant given

13 that most of the PLHIC membership are now

14 UnitedHealthcare Insurance Company members and

15 reflected in these reports -- in these -- this

16 information.

17      MR. KENT:  Q.  Again, we're talking

18 UnitedHealthcare and not PLHIC in this, but how did

19 United do in this report card?

20      MR. GEE:  Irrelevant.

21      THE COURT:  I can read it.

22      MR. KENT:  That's all I have right now.

23      THE COURT:  Okay.  So what's the plan?

24      MR. GEE:  Come back after lunch?

25      THE COURT:  Sure.  What time?
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 1      MR. GEE:  1:30.

 2      THE COURT:  How long do you think you're going to

 3 be?

 4      MR. GEE:  We'll be done by the end of the day.

 5          (Discussion off the record)

 6      THE COURT:  Okay.  We'll mark this.  That would be

 7 5551, Request for Production of Documents.

 8      Mr. KENT:  Yes.

 9      THE COURT:  Did you wish to respond?

10      MR. GEE:  Yes.  I actually -- I confess, I haven't

11 had a chance to look it over, your Honor.  We'll let

12 you know when we can get a response later this week.

13      THE COURT:  Okay.

14          (Respondent's Exhibit 5551 marked for

15           identification)

16      MR. GEE:  Could your Honor mark our response that

17 we filed yesterday to the Aetna, Anthem, Cigna

18 declarations?

19      THE COURT:  Is this it?

20      MR. GEE:  Yes.

21      THE COURT:  All right.  So I will mark that as

22 1051.

23          (Department's Exhibit 1051 marked for

24           identification)

25      MR. VELKEI:  There's just one more, your Honor,
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 1 that we wanted to mark, if we could.

 2      THE COURT:  Okay.  Just a second.

 3          So these are -- the Aetna declaration?

 4      MR. GEE:  Yes.

 5      MR. STRUMWASSER:  5551?

 6      THE COURT:  Yes, 5551.  No, this (indicating) is

 7 1051.  I'm sorry.

 8          Mr. Velkei?

 9      MR. VELKEI:  Yes, your Honor.  This is a two-page

10 request associated with the Blue Cross electronic

11 analysis.  Here's the original.

12      THE COURT:  All right.  I'll mark that as 5552.

13          (Respondent's Exhibit 5552 marked for

14           identification)

15      THE COURT:  I assume you need to look at it before

16 you can respond?

17      MR. GEE:  Yes.

18      THE COURT:  So 5552 is going to go with the

19 record.  5551 also goes with the record.

20          1051 now goes with the record.  And we haven't

21 dealt with -- so we'll do that tomorrow morning -- with

22 Ms. Monk's documents.

23      MR. KENT:  That's fine.

24      MR. VELKEI:  Also, your Honor, maybe we can close

25 the loop on the CMA order, get that resolved tomorrow
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 1 too.

 2      THE COURT:  Okay.

 3          (Whereupon, the luncheon recess was

 4           taken at 12:05 o'clock p.m.)
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 1                     AFTERNOON SESSION

 2                         ---o0o---

 3          (Whereupon, all parties having been

 4           duly noted for the record, with

 5           the exception of Mr. Velkei, the

 6           proceedings resumed at 1:43 p.m.)

 7      THE COURT:  Ready?

 8              RECROSS-EXAMINATION BY MR. GEE

 9      MR. GEE:  Q.  Good afternoon, Ms. Monk.  Do you

10 have 821 up there?  It's the e-mail reflecting the

11 results of the Davies survey.

12      A.  821?

13      Q.  Oh, I'm sorry, 871.

14      A.  I do.

15      Q.  You said that you weren't surprised by the

16 Davies results because they were intended to serve its

17 clients' interests.  Do you recall that testimony?

18      A.  I do.

19      Q.  This survey reported on who was favorable and

20 who was not favorable, right?

21      MR. KENT:  Objection, vague.

22      THE COURT:  I'll allow it.

23      THE WITNESS:  It reported on the best and the

24 worst.

25      MR. GEE:  Q.  United was -- the results reflected
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 1 United had an 82 percent unfavorable opinion, right?

 2 Let me start that over.

 3          82 percent of respondents had an unfavorable

 4 opinion of United, right?

 5      A.  Yes, I see that here.

 6      Q.  And that contrasted with an average

 7 unfavorable rating of 34 percent of other insurance

 8 companies, right?

 9      A.  An average of 34 percent, right.

10      Q.  Is it your testimony that, by casting other

11 insurers in a better light, Davies was serving its

12 clients' interests?

13      A.  Not exactly.  I think that Davies -- I don't

14 know specifically the survey questions that they used

15 in interviewing their hospital clients, but it's not

16 surprising to me that the results came out as they were

17 because I think that their respondents would be heavily

18 influenced by contract negotiations.

19          And United is known among the major health

20 plans as being one of the more tough contractors in

21 terms of reimbursement rates, so that's why this isn't

22 surprising to me.

23      Q.  Turn if you would to 2934.  And about a fourth

24 of the way down, we see a quote from Mr. Edward's

25 starting, "They have reasonably good reimbursement
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 1 rates for hospitals and physicians, but the survey

 2 reveals that hospitals simply don't trust

 3 UnitedHealthcare to follow through on its promises."

 4 Do you see that?

 5      A.  I do see that.

 6      Q.  And it continues, "Given UnitedHealthcare's

 7 recent admission of problems with the PacifiCare

 8 subsidiary and other customer service issues, it is not

 9 surprising to see significant" -- and then it goes on.

10 Do you see that?

11      A.  I do.

12      Q.  Is it still your testimony that your

13 understanding of these survey results is that they

14 reflect dissatisfaction with contract negotiations?

15      A.  That is generally my belief, that the way that

16 this survey was conducted, that that is significantly

17 responsible for United's placement in the survey.

18      Q.  You testified this morning also about the

19 ICE organization.  Do you recall that?

20      A.  Yes.

21      Q.  You previously, before today, testified that

22 ICE is an industry group comprised of Knox-Keene health

23 plans, capitated delegated providers, members of the

24 DMHC and centers for Medicaid and Medicare services.

25 Do you recall that testimony?
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 1      A.  I don't specifically recall it, but if you're

 2 reading from it, I accept that.

 3      Q.  And delegated providers are HMO providers,

 4 right?

 5      A.  They're providers that are delegated for

 6 claims payment or utilization management.  I don't

 7 actually know if it's possible to be a delegated

 8 provider in a PPO setting.

 9      Q.  You don't know of any delegated provides in a

10 PPO setting?

11      A.  I don't know either way.

12      Q.  You do know there are delegated providers in

13 an HMO setting, don't you?

14      A.  I do know that.

15      Q.  Do you have 5543 up there?  It's the "ICE

16 Agency Leadership Summit Meeting."

17      A.  I have it.

18      Q.  And you testified this morning that CDI

19 participates in ICE activities.  Do you recall that?

20      A.  I do.

21      Q.  What period of time were you referring to

22 during which CDI participated in ICE activities to your

23 understanding?

24      A.  I don't know exactly the period of time that

25 the CDI participated.  I know that they're a more
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 1 recent participant in ICE.  ICE has been around for a

 2 fair amount of time.

 3          But I believe that during the implementation

 4 of SB853, which is related to the language assistance

 5 and cultural and linguistic requirements, I believe

 6 that the CDI participated in sort of inquiries and

 7 answers back and forth between the industry and the

 8 Department related to that.  And I think that that

 9 would have occurred in the 2008-2009 time frame.

10          But I don't know specifically the time period

11 when CDI became a more active participant.

12      Q.  Do you know of any other instances other than

13 the Language Assistance Program for which CDI

14 participated in ICE activities?

15      A.  Do you mean other than the one that's

16 reflected in this document?

17      Q.  Yes.

18      A.  I can't think of any other specific examples.

19 I remember talking about that particular one with our

20 staff because it was such a big implementation.

21      Q.  And on 3660 we have Ms. Fishman's report, a

22 summary of Ms. Fishman's report that she gave at this

23 summit meeting, right?

24      A.  I see that.

25      Q.  And then the first three bullets -- the
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 1 "Notice," "LAP Webpage," "Third Party

 2 Administrators" -- those all relate to the Language

 3 Assistance Program you're referring to?

 4      A.  It's clear to me that the first two are

 5 related to that.  I'm not sure about the third one,

 6 related to TPAs.  I can't tell from the text here --

 7          (Reporter interruption)

 8      THE WITNESS:  -- that the third one regarding

 9 TPAs, if it's related to that.

10      MR. GEE:  Q.  Do you know what the third one is

11 related to?

12      A.  It's referring to required information.  I'm

13 just not sure if it's exclusively related to LAP or

14 not.

15      Q.  The fourth bullet, "Post Claims Underwriting

16 Regulations," that refers to regulations for rescission

17 of healthcare contracts, right?

18      A.  It does refer to regulation -- rescission

19 regulations for individual products regulated by the

20 CDI.

21      Q.  And the last bullet, "Healthcare Reform," that

22 refers to the federal Healthcare Reform Act, PPACA,

23 right?

24      A.  I would interpret this as relating more

25 broadly to a combination of state and federal
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 1 legislation.

 2      Q.  So far as you know, no one from CDI was ever

 3 involved in any ICE activities related to the claims

 4 acknowledgement requirements, right?

 5      A.  I don't remember any specific instances of CDI

 6 involvement in the claims acknowledgment requirements.

 7      Q.  And so far as you know, no one from CDI was

 8 ever involved in any ICE activities related to the IMR

 9 notification language, right?

10      A.  I don't specifically know that either.  I know

11 that there's documentation in the ICE documentation

12 where the Department of Managed Healthcare was

13 expressly queried for its opinion about that language,

14 and I didn't see anything like that for the CDI.  But I

15 don't know one way or the other.

16      Q.  5544, packet containing letters with IMR

17 language on it.  And turn if you would to 3571.

18          You said that this page contained IMR

19 notification language required by the statute.  Do you

20 recall that?

21      A.  I don't know if I -- if I mentioned the

22 "required by the statute."  I did say it contains IMR

23 notice language.

24      Q.  Noticing language approved by ICE?

25      A.  Correct.
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 1      Q.  Could you point us to where you were referring

 2 to?

 3      A.  If you -- on Page 3571, underneath the bolded

 4 "Aetna Health of California Inc." designation, the

 5 paragraph below that, about halfway through, the

 6 sentence starts, "You may also be eligible for an

 7 independent medical review."  That and the subsequent

 8 sentences refer to it.

 9      Q.  This appears under the heading "Department of

10 Managed Health Care Complaint Process," right?

11      A.  It does appear under that heading.

12      Q.  Then at the top of that, right under that

13 heading and above the IMR notification language, we

14 have a sentence, "The California Department of Managed

15 Health Care is responsible for regulating the

16 healthcare service plans."  Do you see that?

17      A.  I do see that.

18      Q.  Under the IMR notification language that you

19 pointed us to, there are some phone numbers, right?  Do

20 you see those?

21      A.  I do.

22      Q.  Those are numbers for the DMHC, right?

23      A.  That's correct.

24      Q.  There's a Web site underneath the two phone

25 numbers.  That's the Web site for the DMHC right?
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 1      A.  Yes, it is.

 2      Q.  On that Web site, a member can find

 3 information about an IMR and instructions on how to

 4 navigate that process; is that right?

 5      A.  That's correct.

 6      Q.  Turn if you would to Exhibit 5357, the April

 7 20th e-mail from Ms. Henggeler that Mr. Kent asked you

 8 about this morning.  And you testified that the

 9 attachment to this e-mail contains compliant IMR

10 notification language.  Do you recall that testimony?

11      A.  I'm not sure I used the word "compliant."  I

12 recall saying that it contained the language that was

13 the ICE-approved industry standard.

14      Q.  You believe that language complied with the

15 law, right?

16      A.  I do believe that that language provides

17 sufficient disclosure of the right to IMR.

18      Q.  Could you tell the Judge where in this

19 document you see that IMR notification language?

20      A.  So if you look at Page 10598 under the "Know

21 Your Rights" heading, in the fourth paragraph, about

22 halfway through, there's a sentence that begins there

23 that says, "You may also be eligible for an Independent

24 Medical Review."

25      Q.  Do you believe that this language, the IMR
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 1 notification language you pointed us to, informs the

 2 member where to file an IMR request?

 3      A.  It doesn't tell them where to file it, but it

 4 provides them notice of their potential right to an

 5 IMR.

 6      Q.  Back to 5544.  These -- the sample denial

 7 letters contained in this exhibit --

 8      A.  I'm sorry to interrupt you.  Did you say

 9 "5544"?

10      Q.  Yes.  Have you got it?

11      A.  Yes.

12      Q.  The sample denial letters in this packet,

13 these are denial letters for HMO claims, right?

14      A.  I'm not sure of the one starting 13573, which

15 is the third document in 5544.  This would be an Anthem

16 Blue Cross denial letter, and this may be a PPO denial

17 letter because Anthem Blue Cross has both PPO and HMO

18 members that are regulated by the Department of Managed

19 Healthcare.

20      Q.  The header at the upper right-hand corner that

21 says "Commercial HMO," that doesn't tell you that this

22 is an HMO -- this is for an HMO claim?

23      A.  It could be.  I'm just not sure.  I know that

24 they have both kinds of members that are regulated by

25 the DMHC, so I'm not sure if they included that header
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 1 or if ICE included it.

 2      Q.  5545, the AB1455 training packet from ICE --

 3 and this exhibit relates to ICE training materials for

 4 AB1455 and the DMHC regulation on claims

 5 acknowledgment; is that right?

 6      A.  That's correct.

 7      Q.  And you looked at Page 3729 and 3730.  Do you

 8 recall that?

 9      A.  Yes, I recall that.

10      Q.  And these two pages relate to the DMHC

11 regulation on claims acknowledgment; is that right?

12      A.  Yes, they do.

13      Q.  When did you first see this document?

14      A.  I don't remember if I ever saw the document

15 when it was originally published in 2003.  I know that

16 I saw this excerpt of it.

17          Several months ago, Ms. Kerk, Phyllis Kerk --

18 we've talked about it before -- circulated an excerpt

19 from this document internally.  And I saw that, and I

20 don't exactly remember when that was.

21      Q.  Several months ago, that's the first time you

22 can remember having seen this document or the excerpts?

23      A.  It's not the first time that I've seen the

24 language in the first slide because that's language

25 right out of the regulation.  So I saw that at the time



18091

 1 that it was promulgated.  I've seen that before.

 2          In terms of the guidance on audit documents, I

 3 don't remember if I saw this in any form at the time

 4 that this kind of guidance was being published.  The

 5 first time I remember seeing it in this format, I

 6 believe, was a few months go.

 7      Q.  Do you know if Dani Collier has ever seen this

 8 document?

 9      A.  I don't know if she has.

10      Q.  What about Geneva Casey?  Do you think she's

11 ever seen this document?

12      A.  I don't know.

13      Q.  Ms. Milburn, Charlene Milburn?

14      A.  Charlene Milburn?  She may have seen it, but

15 it wouldn't have been in the normal course of her

16 duties.

17      Q.  Do you know if Ms. Berkel saw this document?

18      A.  Ever?

19      Q.  Ever.

20      A.  She may have seen it in the last, you know,

21 year or so.  I'm not sure.

22      Q.  So far as you know, did Ms. Collier or

23 Ms. Casey rely upon this exhibit or any of the

24 interpretations reflected in this exhibit in their work

25 in drafting the implementation log for SB637 -- 634?
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 1      A.  No, I don't think that they would have done

 2 that.  They would have been relying on the language of

 3 the bill itself.  And as I recall that, that was the

 4 language that they transcribed incorrectly from the

 5 bill into the implementation log.

 6      Q.  Do you know if Ms. Berkel relied on this

 7 exhibit or any of the interpretations reflected in this

 8 exhibit when she wrote her December 7th, '07 letter

 9 responding to CDI draft market conduct reports?

10      A.  No, I don't believe she did because I think

11 that, if she viewed this document at that time, that we

12 would have had the conversation that we ultimately had

13 much earlier, before that letter went in, to try to

14 understand why there seemed to be a different

15 requirement from the CDI than there was under the DMHC

16 for similar language.

17      Q.  Is it your testimony that the decision --

18 PacifiCare's decision not to send out provider

19 acknowledgment letters from 2006 to 2008 was based on

20 any of the interpretations reflected in this Exhibit

21 5545?

22      A.  Could you reread the question?

23      THE COURT:  Sure.

24          (Record read)

25      THE WITNESS:  I'm not -- I'm not sure how to --
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 1 I'm not sure if I can give you a yes or no answer to

 2 that question.

 3          I believe that the implementation records that

 4 exist related to the language that we're talking about.

 5 Again, they reflect the incomplete transcription or the

 6 incorrect transcription of the law into the

 7 implementation record and create the appearance that

 8 letters are required.

 9          However, in that same time frame, claims were

10 being acknowledged through the customer service center.

11 I've heard Mr. Sing talk about that in his testimony,

12 and I know that that's true.

13          So I'm not -- I'm not completely certain if

14 those two bodies of information, you know, ever crossed

15 each other.

16          I think that what we saw related to the

17 implementation record indicates we thought letters were

18 required primarily because of the member letters that

19 we were sending at the time.  We were confused on the

20 letter requirements.

21      MR. GEE:  Can I get the question read back, your

22 Honor?

23      THE COURT:  Yes.

24          (Record read)

25      THE WITNESS:  My response is intended to convey
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 1 that I'm not sure.  I don't know.

 2      MR. GEE:  Q.  You mentioned this 1-800 number in

 3 which providers could call in to check the status of

 4 their claims.

 5          Prior to SB634 being enacted, providers could

 6 use that 1-800 number to check the status of claims,

 7 couldn't they?

 8      A.  Yes.

 9      Q.  Mr. Kent asked you some questions about

10 Ms. Wetzel's testimony and specifically asked you about

11 her testimony that providers were having difficulty

12 identifying whether a given claim arose under fully

13 insured PPO product.  Do you recall that testimony?

14      A.  I think he said whether it arose under a fully

15 insured PPO product or a self-insured product.  I do

16 recall that.

17      Q.  You responded that, in conversations you had

18 with provider representatives, you were told that the

19 greatest problem providers were having was

20 distinguishing between United fully insured and ASO

21 claims.  Do you recall that?

22      MR. KENT:  Misstates the prior testimony.

23      THE COURT:  I don't know.  I don't have the

24 record.

25      MR. GEE:  I'm not sure how he thinks that
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 1 misstates it.  That would be helpful.

 2      MR. KENT:  Because I have a pretty clear

 3 recollection of what the witness said this morning.

 4      MR. GEE:  Would you like to tell us?

 5      THE COURT:  Okay.  I'm going to overrule the

 6 objection because I don't remember.  You have to tell

 7 me.  Hopefully the witness remembers.

 8      THE WITNESS:  I think that -- I think I said in

 9 talking with our provider relations representatives,

10 who would be internal staff to the company, that from

11 those discussions emerged an understanding that the

12 thing that providers were primarily concerned about was

13 distinguishing between United fully insured and United

14 ASO claims.

15      MR. GEE:  Q.  Okay.  And you said that this was a

16 problem unique to United, not PacifiCare, right?

17      A.  I think I said that it wouldn't have affected

18 PLHIC because PLHIC did not administer self-insured

19 benefits.

20      Q.  Ms. Monk, you do not deny, do you, that

21 providers were having difficulties at that time

22 determining whether a claim was under a United policy

23 or a PacifiCare policy?

24      A.  I would -- I don't think that's true because

25 the claims would have -- would have been marked with
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 1 the underwriting company or the administering company.

 2 The EOBs would have been marked.

 3      Q.  You're not aware that the EOBs for both United

 4 and PacifiCare claims contained a header that said

 5 "United-PacifiCare"?

 6      A.  I believe that the company name was also

 7 included on the EOBs.  I think the -- I'm trying to

 8 remember.  On the PLHIC claims, that may be something

 9 that we fixed on the EOPs.  But I believe that the

10 company name was disclosed on the other EOPs that were

11 issued by the company.

12      Q.  Were you aware that CDI itself was having

13 trouble determining whether a given claim arose under a

14 PLHIC fully insured policy?

15      A.  What I remember is that -- and I believe that

16 this, you know, has kind of happened all along -- is

17 that at times the CDI will have information either from

18 a member or provider about a claim that they want to

19 dispute, and they may have incomplete information.

20          They'll call the plan and inquire about the

21 member name or the claim number and ask for information

22 as to what company the claim is associated with.  And

23 that happens sometimes.  Sometimes it's clear from the

24 documentation that they have.

25      Q.  Do you have 5546 up there, the "Department of
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 1 Managed Healthcare Quarterly Update"?

 2      A.  I do have it.

 3      Q.  For the record, this document was produced to

 4 the Department two days ago.  Did this document come

 5 from your files?

 6      A.  It did.

 7      Q.  Where did you find it?

 8      A.  I found it in my computer files.

 9      Q.  And when did you find it?

10      A.  I'm not sure if I found it more than once.  It

11 came to my attention again several days ago.

12      Q.  You believe you may have found this in a

13 previous search for documents related to this

14 proceeding?

15      A.  I believe that it may have been picked up in a

16 previous search.  My computer files were very

17 comprehensively searched.

18      Q.  Do you know when this document was prepared?

19      A.  I know that I prepared the document.  And I

20 know I prepared it in advance of March 28th.  So I

21 would say it was prepared sometime in March of 2006,

22 prior to the 28th.

23      Q.  Did anyone assist you in preparing it?

24      A.  Nobody mechanically assisted me in preparing

25 it in terms of inputting the information; however,
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 1 multiple people provided information to support the

 2 document.

 3      Q.  Turn to internal Page 3651.

 4      A.  I'm sorry.  Could you say that again?

 5      Q.  3651.  For whom did you get the information

 6 that's reflected on this page?

 7      THE COURT:  So --

 8      MR. KENT:  Objection, calls for a narrative.

 9      THE COURT:  Overruled.  But is this on the pages

10 of the charitable investment fund commitment?

11      MR. GEE:  No.  3651, "Operational and IT

12 Integration."

13      THE COURT:  Okay.

14      MR. GEE:  Q.  Are you there, Ms. Monk?

15      A.  I am there.

16      Q.  Do you have the question in mind?

17      A.  Yes.  So there are multiple sources of this

18 information.  Do you want me to go through it sentence

19 by sentence, or do you have a particular --

20      Q.  Could you just list the people?  You don't

21 have to attribute it to the specific statements but the

22 people who contributed to the information reflected on

23 this page.

24      A.  Okay.  And I'll just also comment as I'm

25 saying who they are.  Some of the information I got
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 1 prior to preparing this, so I had it from the person

 2 previously and was calling it -- recalling it as

 3 opposed to some of it was provided at the time that

 4 this document was -- closer to the time that the

 5 document was prepared.

 6      Q.  So you're the first person on the list?

 7      A.  I'll be the first person on the list, yes.

 8          So Mike McDonnel, Thad Johnson, Doug Smith,

 9 AJ Labuhn, James Frey -- that's what I recall.

10      Q.  And the slides in this exhibit were what was

11 presented to the DMHC, right?

12      A.  The slides were, yes, and then we orally

13 presented the information that's written below the

14 slides.

15      Q.  And the slides presentation and the oral

16 presentation you gave to the DMHC, that was done for

17 the purpose of persuading the DMHC to approve United's

18 plan to do the Cypress layoffs; is that right?

19      A.  I don't think that's right.  It was done with

20 the purpose of informing them about the filing that we

21 were going to make.  Obviously a lot of information was

22 communicated in the filing that was intended to provide

23 them with a basis to approve the decision.

24      Q.  You were asking for their approval for the

25 Cypress layoffs, right?
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 1      A.  We had not made the filing at this point, so

 2 we didn't have a -- we didn't have a transaction in

 3 front of them.  We were preparing them for the filing

 4 and explaining why it was coming.

 5      Q.  And Mr. Kent directed you to the second

 6 paragraph in the text, starting with, "In the context

 7 of PHS merger..."  Do you see that?

 8      A.  Yes, I see that.

 9      Q.  And then in that paragraph, there's a

10 parenthetical, "(i.e. in claims - 40 percent ytd

11 compared to 17 percent in 2005)."  Do you see that?

12      A.  I do.

13      Q.  You said you got this information from Mr.

14 Smith who got it from Ms. Vonderhaar; is that right?

15      A.  Correct.

16      Q.  Was this 40 percent YTD the attrition rate for

17 claims operations for all PacifiCare sites or just

18 Cypress?

19      A.  I'm not completely certain, but I believe that

20 it was California-based claims operations because

21 that's where we were having the most difficulty

22 retaining employees because of the competition for

23 employees.

24      Q.  What's that belief based on?

25      A.  It's based on my recollection.  It's actually
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 1 mentioned right here, "Given competition for trained

 2 transactional staff in the California marketplace" --

 3      THE COURT:  Whoa.

 4      THE WITNESS:  Sorry.  "Given competition for

 5 trained transactional staff in California marketplace

 6 among other things," is written here in the slide.  But

 7 I also remember it from my recollection of the

 8 discussions at the time.

 9      MR. GEE:  Q.  You didn't see any underlying data

10 reflecting this 40 percent attrition rate, did you?

11      A.  I think I actually did see some underlying

12 data at the time.

13      Q.  Was that underlying data Cypress-specific or

14 PacifiCare-wide?

15      A.  I don't remember specifically.  I believe it

16 was California-specific.  I'm not sure if it was just

17 Cypress.

18      Q.  Do you know how this 40 percent rate was

19 calculated?

20      A.  I couldn't give you the math equation off the

21 top, but I believe it was calculated the same way that

22 it would traditionally have been calculated.

23      Q.  Which is?

24      A.  Looking at voluntary termination.

25      Q.  My question is let's assume that in January
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 1 of -- beginning of January '06, Cypress claims -- or

 2 California claims department had 500 employees.  Are

 3 you with me?

 4      A.  Yes.

 5      Q.  And is this 40 percent attrition rate for the

 6 first three months of '06, is that saying that you lost

 7 200 claims people in that three-month period?

 8      A.  I'm not -- I'm not sure if that's the --

 9 exactly how the math in calculating a turnover

10 statistic works.  But it is -- I know that they

11 calculated a 40 percent turnover rate in those first

12 three months of the year.

13      Q.  You work in Cypress, right?

14      A.  I do work in Cypress.

15      Q.  Did you notice in the first three months of

16 '06 hundreds of people missing all of a sudden?

17      A.  So this is talking about claims operations.

18 And I don't know how many people worked in claims

19 operations in Cypress at that time.

20          So -- and they were located in a different

21 building than I was located in.  So I was accepting the

22 information from the leadership responsible for that

23 staff.

24      Q.  How many people worked in Cypress in '06,

25 beginning of '06?
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 1      A.  I don't know the number.  We had multiple

 2 campuses in California.  We had a large campus in Santa

 3 Ana, a large one in Concord.  So I'm not sure how many

 4 were in Cypress.

 5      Q.  The first three months of '06, was it big news

 6 in Cypress that you were losing hundreds of people?

 7 Did you hear that?

 8      A.  Again, I don't know if this 40 percent

 9 statistic result represents hundreds of people.  This

10 is talking about claims operations in Cypress.

11      Q.  My question though is independent of this

12 document.  I'm asking you if you recall ever hearing

13 someone comment or any kind of comment that, "Wow,

14 we're losing" -- "We've lost hundreds of people here.

15 This is really big news."

16      A.  I remember having explicit discussions with

17 Doug Smith and AJ and others who were responsible for

18 the claims operation that they were losing unexpectedly

19 high numbers of employees.  So they didn't use the word

20 "hundreds," but they did support the fact that they

21 were having turnover at unexpectedly high rates that

22 were impacting service levels.

23      Q.  Were those conversations focused on Cypress

24 operations?

25      A.  They were focused on Southern California.
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 1      Q.  Do you have any other sites other than Cypress

 2 in Southern California?

 3      A.  We have a site in Santa Ana.  I just don't

 4 know if there were other claims personnel outside of

 5 Cypress.  It was primarily Cypress.

 6      Q.  Where were Mr. -- where was Mr. Labuhn located

 7 in 2006?

 8      A.  I don't actually know.

 9      Q.  Not in Cypress, right?

10      A.  Not in Cypress.

11      Q.  Mr. Smith, not in Cypress also?

12      A.  Mr. Smith's home office was, I believe, in

13 Texas.  But I believe both of them were getting their

14 information from Ms. Vonderhaar, who actually was also

15 located in Texas at the time.

16      Q.  Did you provide the DMHC any additional

17 documentation detailing this reported attrition rate of

18 40 percent?

19      A.  I don't remember if that was included in the

20 filing or not.

21      Q.  Now, you previously testified that there was

22 higher than expected attrition in Cypress operations in

23 areas other than just claims, right?

24      A.  I believe claim and call were the two areas of

25 greatest concern because that's where the turnover rate
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 1 was impacting customer service directly.

 2      Q.  You said that layoff plans were developed

 3 because of concerns about attrition in service levels

 4 in customer service transactions and related

 5 operations.  Do you recall that testimony?

 6      A.  Yes.

 7      Q.  Were those related operations you were

 8 referring to, did they include group services?

 9      A.  I think I was thinking about the operations

10 that were directly related to claims and call so

11 back-office operations as well for claim and call.

12 That's what our focus was at the time.

13      Q.  Not eligibility or group services?

14      A.  I don't remember that.

15      Q.  And group services -- by "group services" I

16 mean membership accounting as well, what was formerly

17 known as membership accounting.  Do you understand

18 that?

19      A.  I did understand that.

20      Q.  I'd like to read from your transcript, 12365,

21 Line 21:

22                    Question:  "You testified that

23          the reasons for Cypress layoffs was

24          higher than expected turnover in customer

25          services and operations, right?"
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 1                    Answer:  "Customer service,

 2          claims, eligibility.  I may have said

 3          operations.  I don't remember exactly

 4          what I said, but I was thinking customer

 5          service claims eligibility."

 6          And then from 12368, Line 15:

 7                    Question:  "To your knowledge,

 8          this effort to transfer group service to

 9          Accenture wasn't undertaken because of

10          higher than expected turnover, was it?"

11                    Answer:  "I believe that we

12          were experiencing higher than expected

13          turnover in multiple transactional and

14          customer service operations, which would

15          have included membership accounting

16          services."

17          Do you recall that testimony?

18      A.  I do now that you've read it to me.

19      Q.  Do you know what the attrition rate for

20 PacifiCare's Cypress customer service operations was

21 for the first quarter of 2006?

22      A.  I don't remember.

23      Q.  Do you recall if that attrition rate was

24 conveyed to the Department of Managed Healthcare in

25 this presentation?
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 1      A.  I don't remember if it was.  It's not noted

 2 here the way that the claims operations were, but

 3 Mr. Smith was present at the meeting, so he would have

 4 had the -- he would have had that information top of

 5 mind.

 6          And I can't remember if he presented it or

 7 not.

 8      Q.  Have you seen any documents supporting the

 9 attrition rate, reflecting the attrition rate for

10 Cypress customer service operations for the first

11 quarter of '06?

12      A.  I -- you know, I know that Doug shared

13 information with us at the time about turnover.  And I

14 think customer service was included.  I think call was

15 included.  But I really -- I really don't remember

16 specifically.

17      Q.  Do you have those documents in your possession

18 today?

19      A.  I don't.

20      Q.  Did Mr. Smith share any documents about

21 attrition that came from HR?

22      A.  I don't know if he -- if some of his documents

23 would be from them or not.

24      Q.  Do you know what the attrition rate was for

25 PacifiCare's Cypress group services operations in the
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 1 first quarter of '06?

 2      A.  No.

 3      Q.  Have you seen documents about that attrition

 4 rate?

 5      A.  I don't remember if that was included or not.

 6      Q.  You are aware, are you not, that Ruth Watson

 7 testified at this hearing?

 8      A.  I am aware of that.

 9      Q.  You know that she testified that attrition in

10 Cypress operations was not higher than expected in the

11 first quarter of '06, don't you?

12      A.  I'm aware of that.

13      Q.  And in response, your sponsoring this

14 PowerPoint presentation in 5546, right?

15      MR. KENT:  Objection, I don't understand the

16 relevance of a question like that.

17      MR. GEE:  Preliminary.

18      THE COURT:  Overruled.

19      THE WITNESS:  I'm not sure what you mean by "in

20 response."

21      MR. GEE:  Q.  You're offering 5546 as evidence

22 that there was higher than expected attrition; is that

23 fair to say?

24      A.  Among other things -- I mean, the document's

25 got other information in it besides that.
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 1      Q.  Okay.  Have you attempted to obtain and

 2 produce any original documentation from HR or some

 3 other similar group showing the attrition in Cypress

 4 operations for the first quarter of '06?

 5      A.  I haven't.

 6      Q.  If you had wanted to, do you know where you

 7 could have gotten actual records sufficient to document

 8 the claim of higher than expected attrition in the

 9 first quarter of '06?

10      A.  Do you mean, like, the exact person to go to

11 or starting with someone and, you know, kind of working

12 through a chain of people?

13          I mean, I know people in HR that I could have

14 called and gotten advice about how to research that.

15      Q.  The person or the group?  I'm guessing the

16 group is HR?

17      A.  I mean, HR is a really big group that does

18 many different things.  So I'm not sure who would have

19 been able to produce data like that.

20      Q.  But you know who to go to to ask where you

21 could get that information, right?

22      A.  I have an HR contact that I could have asked

23 how to do that kind of research.

24      Q.  You expect that there would be documents

25 reflecting attrition rates for the first quarter of



18110

 1 '06, right?

 2      A.  I'm really not sure because the systems have

 3 changed since then.  So I'm not sure if that data is

 4 archived and retrievable at this point or not.

 5      Q.  You also could have asked Mr. Smith or

 6 Mr. Labuhn about the documentation that you said they

 7 showed you about attrition rates in Cypress, right?

 8      MR. KENT:  Calls for speculation.

 9      THE COURT:  Overruled.

10      THE WITNESS:  Mr. Smith isn't with the company any

11 longer, and I don't have any personal relationship with

12 him.  So I'm not sure how I would have contacted him.

13 And he's the person who I remember presenting us with

14 the data.

15      MR. GEE:  Q.  Mr. Labuhn reports to Mr. Smith,

16 right?

17      A.  I think he reported to Mr. Smith.

18      Q.  Do you still have access to Mr. Labuhn?

19      A.  I think that Mr. Labuhn is still with the

20 company.  I don't work with him.

21      Q.  And you also testified that the purported

22 higher than expected attrition levels were causing

23 PacifiCare's service levels to deteriorate.  Do you

24 recall that?

25      A.  I do recall that.
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 1      Q.  In the first quarter of '06, do you know what

 2 metrics were being used in the Cypress operations to

 3 measure service levels?

 4      A.  In claims, there would have been a number of

 5 different metrics.  But I think the one that would have

 6 been most impacted by turnover that Ellen would have

 7 been looking at was -- well, really two: the turnaround

 8 time and inventory.  Those would have been the two, I

 9 think, that would have been of gravest concern related

10 to turnover.

11          Within the customer service area, it would

12 have been average speed to answer for phone calls and,

13 you know, how many on average were waiting in queue for

14 answer.

15      Q.  And standard reports are issued for each of

16 these metrics you listed?

17      A.  I believe that Ellen and Marty both reviewed

18 standard reports on those statistics as well as many

19 others.

20      Q.  So far as you know, was PacifiCare meeting its

21 TAT metrics in the first quarter of '06?

22      MR. KENT:  Objection, vague.

23      THE COURT:  If she knows.

24      MR. KENT:  There's been testimony about internal

25 metrics, external metrics.
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 1      MR. GEE:  Its internal TAT metrics.

 2      THE COURT:  I'll allow it.

 3      THE WITNESS:  So you're not referring to

 4 regulatory standards as opposed to the benchmarks that

 5 PacifiCare uses to manage its own performance?

 6      MR. GEE:  Q.  Pacificare's internal TAT metrics,

 7 was it meeting those metrics in the first quarter of

 8 '06?

 9      A.  I believe that the performance against those

10 metrics had slipped in the first quarter of 2006.

11      Q.  Do you know by how much?

12      A.  I don't remember.

13      Q.  Did you see the reports in the first quarter

14 of '06?

15      A.  I think did I, but I don't remember

16 specifically.

17      Q.  Have you attempted to obtain those reports in

18 connection with your testimony in this proceeding?

19      A.  No.

20      Q.  How about the customer service metrics, speed

21 to answer -- let's start with just speed to answer.

22          So far as you know, was PacifiCare meeting

23 that metric in the first quarter of 2006?

24      A.  I believe that one was also slipping, so no, I

25 don't believe that we were meeting our internal
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 1 benchmarks.

 2      Q.  Do you recall seeing reports about that metric

 3 for the first quarter of 2006?

 4      A.  Again, I think that I did, but I don't

 5 remember specifically.

 6      Q.  And you haven't attempted to obtain those

 7 reports in connection with your testimony here?

 8      A.  I have not.

 9      Q.  And the metric waiting in queues, do you

10 believe PacifiCare's -- that metric was slipping in the

11 first quarter of '06 as well?

12      A.  I don't remember that one.  ASA is the more --

13 the metric that we focus on more.  So I don't remember

14 if we discussed that one or not.

15      Q.  You haven't attempted to obtain the reports of

16 that metric the first quarter of '06, have you?

17      A.  No, I have not.

18      Q.  Is it your testimony that the higher than

19 expected turnover and tier-rated service levels were

20 the sole reasons for the Cypress layoffs in March of

21 '06?

22      A.  No, I don't think they were the sole reason.

23 I think that they were a primary reason for

24 accelerating the integration plan and the consolidation

25 of service centers.
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 1      Q.  You are aware, are you not, that there were

 2 integration teams working on the planning for the

 3 Cypress layoffs?

 4      A.  I am aware of that as a result of being

 5 exposed to that testimony and information through this

 6 proceeding.

 7      Q.  You weren't on any of those integration teams,

 8 were you?

 9      A.  I was not on any of the operational

10 integration teams directly.  My team would occasionally

11 act as consultants to those teams, respond to

12 questions, that sort of thing.  But we didn't

13 participate as sort of every meeting team members.

14      Q.  Did you personally act as a consultant to

15 those teams?

16      A.  I did, particularly with respect to this

17 planning.

18      Q.  Did you know that there were regular

19 conference calls among the integration teams planning

20 the Cypress layoffs?

21      A.  I know that now.

22      Q.  You didn't regularly participate on those

23 calls?

24      A.  I did not.

25      Q.  You never participated on those calls, did
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 1 you?

 2      A.  I don't think that's right.  I think I may

 3 have participated on some of those calls, particularly

 4 to explain the constraints on moving operations and

 5 things like that.

 6      Q.  You were explaining the requirement that

 7 PacifiCare seek the approval of DMHC before executing

 8 the layoffs, right?

 9      A.  As well as regulators in other states.

10      Q.  And you had no ownership over any operations

11 in Cypress in 2006, did you?

12      A.  So you're using "operations" the way we always

13 use it, which is claim, call, that sort of thing?

14      Q.  Membership accounting, yes.

15      A.  I did not have management accountability for

16 those functions, that's correct.

17      Q.  So the layoffs in Cypress that were announced

18 the March of '06, they were executed throughout 2006,

19 right?

20      A.  I'm not sure what you mean by "throughout

21 2006."  There was a plan that went over a period of

22 months in 2006.  Is that what you mean?

23      Q.  So they were announced in March of '06.  And

24 the layoffs became effective at various points

25 throughout 2006, right?
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 1      A.  There were three different release dates that

 2 were communicated.

 3      Q.  In your opinion, did the layoffs that were

 4 announced in March of '06 result in improved service

 5 levels for PacifiCare operations in 2006?

 6      A.  In my opinion, yes.

 7      Q.  Do you believe those service levels improved

 8 throughout 2007 as well?

 9      A.  I don't know.  I don't know what the

10 fluctuations in claim turnaround time and customer

11 service average speed to answer were throughout 2007.

12 I think that the -- that the short-term concerns that

13 we had were -- were resolved by the integration plan.

14      Q.  Did you ever hear it said in 2006 that the

15 real reason for Cypress layoffs was to achieve

16 synergies?

17      A.  No.

18      Q.  Were you ever told that achieving synergies

19 was a significant reason for the Cypress layoffs?

20      A.  You know, I don't remember.  I was -- I was

21 somewhat more focused on the timing at the time.  So I

22 don't know if there was discussion that, you know, at

23 some point in the future, that staff consolidation out

24 of Cypress would account for some synergies or not.  I

25 really don't remember.
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 1      Q.  Did you ever hear during this period about

 2 commitments about synergies that were made to Wall

 3 Street?

 4      MR. KENT:  Objection, vague as to time.

 5      THE COURT:  I'll allow it.

 6      THE WITNESS:  "During this period," do you mean

 7 March of 2006?

 8      MR. GEE:  Q.  Yes.

 9      A.  I do remember discussion about synergy

10 commitment to Wall Street, but I don't think that

11 that -- I don't think that those commitments had

12 anything to do with FTE reductions.  I believe that the

13 synergies commitment for Wall Street was focused on

14 network savings primarily.

15      Q.  Were you aware that the integration teams

16 working on the Cypress layoffs were given synergy

17 targets that they were expected to achieve?

18      A.  I don't remember that.

19      Q.  And laying off Cypress employees and moving

20 operations out of Cypress, that did in fact achieve

21 synergies, didn't it?

22      A.  Yeah, I guess I would agree with that that in

23 part it achieved synergies because it did result in the

24 consolidation of some of our service centers.  I mean,

25 we also achieved synergies during that time frame by
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 1 in-sourcing IT employees and other things.  So I guess

 2 I would agree with that in part.

 3      Q.  Did you ever hear it said that legacy

 4 PacifiCare employees were not quitting in the months

 5 after the acquisition closed because they were hoping

 6 to get laid off and get a rich severance package?

 7      A.  Do you mean did I hear that in March of 2006?

 8      Q.  Did you ever hear it?

 9      A.  I'm aware that Ms. Watson testified to that.

10 At the time, in 2006, my belief, based on my own

11 experience and my own conversations with colleagues,

12 was that that was true at a relatively high grade level

13 in directors and above, that there were directors and

14 above who were potentially going to hang on for

15 separation packages as opposed to take other

16 opportunities that they might have in the short-term.

17 But I don't believe that was true at the line staff

18 level.

19      Q.  Everyone got a severance package -- everyone

20 who was laid off got a severance package of some kind,

21 right?

22      A.  I believe the majority of people did.  I'm not

23 sure that I could testify that everyone did.

24      Q.  Do you know what the severance package was for

25 a manager who was laid off?
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 1      A.  My understanding is that severance was related

 2 to length of service.  So the longer that you had been

 3 with the company, the more weeks of severance that you

 4 would have been eligible for.  But I think that a

 5 typical severance package was six to nine weeks.

 6      Q.  Do you have 5548 up there?

 7      A.  Yes.  It's the Marsh report?

 8      THE COURT:  Yes.

 9      MR. GEE:  Yes.

10      Q.  I just wanted to clarify, this -- this exhibit

11 has nothing to do with Undertaking 19, right?

12      A.  It didn't measure Undertaking 19.  I guess I

13 would say that there is a tangential relationship

14 insofar as that it did measure a substantive number of

15 the undertakings and concluded that we had made a good

16 faith attempt to comply with them.

17          So I believe that that's reflective of our

18 performance -- or our commitment to perform against the

19 undertakings overall.  But it didn't specifically

20 measure Undertaking 19.

21      Q.  You said that CDI audited Undertaking 19,

22 right?

23      A.  I think I said that CDI retained oversight

24 accountability and specifically monitored claims

25 turnaround time.  I believe the standard they were
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 1 monitoring to the market conduct exam is the regulatory

 2 standard as opposed to the higher standard in the

 3 undertaking.

 4      Q.  Do you know what CDI did to monitor

 5 Undertaking 19?

 6      A.  I don't know.  I just know that Ms. Rosen

 7 indicated that she was responsible for oversight in

 8 Undertaking 19.

 9      Q.  PLHIC self reports its purported compliance

10 with the timeliness metric in Undertaking 19, right?

11      A.  We do self report the data.  It's outlined in

12 the undertakings what our reporting obligations are, so

13 we specifically observe those reporting obligations.

14      Q.  PLHIC does not provide any of the underlying

15 claims data in reporting pursuant to Undertaking 19,

16 does it?

17      A.  No, we don't because that's not required by

18 the undertakings, although the underlying claims data

19 would be supplied within the context of a market

20 conduct exam.

21      Q.  But not in connection with any reporting under

22 Undertaking 19, right?

23      A.  That's correct.  We wouldn't report it,

24 according to the undertakings.

25      Q.  I have a hypothetical for you.  If PLHIC paid
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 1 or denied a claim within 30 calendar days and it turned

 2 out that months later PLHIC had to rework that claim

 3 because the claim wasn't correctly paid within -- had

 4 to rework that claim, would PLHIC have reported that

 5 claim to the Department under Undertaking 19 as a

 6 timely paid claim?

 7      A.  In your hypothetical, what would be the reason

 8 for the rework?

 9      Q.  It was mis- -- it was incorrectly paid by

10 PacifiCare or incorrectly denied.

11      A.  So we made an error?

12      Q.  Yes.

13      A.  I believe that that rework would be

14 incorporated into the data reported under Undertaking

15 19.  I didn't prepare the compliance percentages

16 myself.  I mean, I didn't prepare the data myself.  But

17 I believe that the methodology would have captured

18 that.

19      Q.  And it would have counted that claim as a

20 timely paid claim pursuant to the 30-calendar-day

21 metric, right?

22      A.  At the point that it was reworked, it would no

23 longer be in the timely population.

24      Q.  Do you have 5548 up there?  I'm sorry, 5550.

25      THE COURT:  5550, the rating?
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 1      MR. GEE:  Q.  The "PPO Ratings At-a-Glance."

 2      A.  Yes.

 3      Q.  You noted that this exhibit lists

 4 "UnitedHealthcare (California)" in the last row.  Do

 5 you recall that?

 6      A.  I do.

 7      Q.  So the ratings in this report card reflect

 8 only United PPO business; is that right?

 9      A.  I believe it reflects United.  I'm not sure if

10 it's just fully insured or if it's fully insured and

11 ASO business, but I believe it's just fully insured

12 business.

13      Q.  No PLHIC PPO business is reflected in this

14 report, right?

15      A.  Only -- only to the extent that there would be

16 any reflection based on PLHIC members having

17 transferred to the UnitedHealthcare product.  So it's

18 not reflective of PLHIC as a licensee.

19      Q.  Prior PLHIC PPO members who have since moved

20 over to United paper, right?

21      A.  Correct.

22      Q.  No business service on RIMS is reflected in

23 this exhibit, right?

24      A.  That's correct.

25      Q.  And the first column, "Meeting National
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 1 Standards of Care," do you see that?

 2      A.  Yes.

 3      Q.  You said that this national standards of care

 4 are based on the NCQA measures; is that right?

 5      A.  I'm not sure if it's CCHRI data or if it's

 6 NCQA data that influences the first or both.  It's a

 7 combination of those two data sets that produce the

 8 scores on this card is my understanding.

 9      Q.  CCHR data?

10      A.  CCHRI, which is, I think California

11 Cooperative for Health Reporting and Information or

12 something like that, but I don't know what it exactly

13 stands for.  It's a data reporting initiative that has

14 been around for a number of years.

15      Q.  And NCQA and CCHRI measures, those relate to

16 quality of care factors, right?

17      A.  I don't know if they're exclusive to quality

18 of care.  There may be some service measures as well.

19 I'm not sure.

20      Q.  The quality care factors, those are things

21 such as percentage of members over 50 who have received

22 flu shots, right?

23      A.  Or childhood immunizations, screening for

24 depression, beta blockers after heart attack, all of

25 that sort of thing.
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 1      Q.  And then to the right of that column there's a

 2 heading "Members Rate Their PPO."  Do you see that?

 3      A.  I do.

 4      Q.  Then there's a column under that, "Plan

 5 Service."  Do you see that?

 6      A.  I do.

 7      Q.  That's where we would find measurements like

 8 failure to answer calls, failure to pay claims, things

 9 of this ilk, right?

10      A.  I really don't know.

11      MR. GEE:  That's all we have.

12      THE COURT:  Anything further?

13      MR. KENT:  Nothing.

14      THE COURT:  May Ms. Monk be released?

15      MR. KENT:  Absolutely.

16      THE COURT:  So is there anything else we can take

17 care of today, or should we come back at 9:00 o'clock

18 tomorrow morning?  Sound good?

19      MR. STRUMWASSER:  Do we have a readout on

20 Thursday?

21      THE COURT:  What happened to Thursday?

22      MR. KENT:  We'll arrange to have Ms. Way.

23          Reading between the lines?

24      THE COURT:  Yes.

25      MR. GEE:  And that's in L.A.?
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 1      MR. KENT:  Yeah.  She can't travel this week.

 2      THE COURT:  But we did arrange for it, so...

 3          That's fine.

 4          (Whereupon, the proceedings recessed

 5           at 2:46 o'clock p.m.)
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 8 905  (Previously identified)             -     18172

 9 906  (Previously identified)             -     18172

10 909  (Previously identified)             -     18173

11 932  (Previously identified)             -     18174

12 933  (Previously identified)             -     18175

13 943  (Previously identified)             -     18175

14 944  (Previously identified)             -     18175

15 945  (Previously identified)             -     18175

16 946  (Previously identified)             -     18175

17 981  (Previously identified)             -     18176

18 982  (Previously identified)             -     18176

19 983  (Previously identified)             -     18176

20 996  (Previously identified)             -     18177

21 997  (Previously identified)             -     18177

22 998  (Previously identified)             -     18177

23 999  (Previously identified)             -     18177

24 1001 (Previously identified)             -     18177

25 (Continued next page)
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 1                   EXHIBITS (continued)

 2 CDI's                                   IDEN.  EVID.

 3 1002 (Previously identified)             -     18177

 4 1003 (Previously identified)             -     18178

 5 1004 (Previously identified)             -     18180

 6 1005 (Previously identified)             -     18180

 7 1006 (Previously identified)             -     18180

 8 1007 (Previously identified)             -     18180

 9 1008 (Previously identified)             -     18180

10 1009 (Previously identified)             -     18180

11 1010 (Previously identified)             -     18181

12 1011 (Previously identified)             -     18180

13 1012 (Previously identified)             -     18181

14 1013 (Previously identified)             -     18180

15 1014 (Previously identified)             -     18181

16 1015 (Previously identified)             -     18181

17 1016 (Previously identified)             -     18181

18 1023 (Previously identified)             -     18144

19 1044 (Previously identified)             -     18182

20 1045 (Previously identified)             -     18182

21 1046 (Previously identified)             -     18182

22 1047 (Previously identified)             -     18182

23 1048 (Previously identified)             -     18182

24 1049 (Previously identified)             -     18182

25 (Continued next page)
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 1                   EXHIBITS (continued)

 2 CDI's                                   IDEN.  EVID.

 3 1050 (Previously identified)             -     18183

 4 1052 CDI's second proposed order         18187  -

 5 1053 Order Re CMA                       18216  -

 6 RESPONDENT'S                             IDEN.  EVID.

 7 5277 (Previously identified)               -    18145

 8 5278 (Previously identified)               -    18146

 9 5279 (Previously identified)               -    18146

10 5280 (Previously identified)               -    18147

11 5281 (Previously identified)               -    18147

12 5282 (Previously identified)               -    18147

13 5283 (Previously identified)               -    18147

14 5284 (Previously identified)               -    18147

15 5285 (Previously identified)               -    18147

16 5286 (Previously identified)               -    18148

17 5287 (Previously identified)               -    18148

18 5288 (Previously identified)               -    18148

19 5289 (Previously identified)               -    18148

20 5291 (Previously identified)               -    18148

21 5292 (Previously identified)               -    18148

22 5293 (Previously identified)               -    18149

23 5294 (Previously identified)               -    18149

24 5295 (Previously identified)               -    18149

25 (Continued next page)
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 1                   EXHIBITS (continued)

 2 RESPONDENT'S                             IDEN.  EVID.

 3 5296 (Previously identified)               -    18149

 4 5297 (Previously identified)               -    18149

 5 5298 (Previously identified)               -    18149

 6 5299 (Previously identified)               -    18150

 7 5300 (Previously identified)               -    18150

 8 5301 (Previously identified)               -    18150

 9 5302 (Previously identified)               -    18150

10 5303 (Previously identified)               -    18151

11 5304 (Previously identified)               -    18151

12 5305 (Previously identified)               -    18151

13 5306 (Previously identified)               -    18151

14 5307 (Previously identified)               -    18151

15 5308 (Previously identified)               -    18151

16 5309 (Previously identified)               -    18151

17 5310 (Previously identified)               -    18152

18 5311 (Previously identified)               -    18152

19 5312 (Previously identified)               -    18152

20 5313 (Previously identified)               -    18152

21 5314 (Previously identified)               -    18152

22 5315 (Previously identified)               -    18152

23 5316 (Previously identified)               -    18153

24 5317 (Previously identified)               -    18153

25 (Continued next page)
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 1                   EXHIBITS (continued)

 2 RESPONDENT'S                             IDEN.  EVID.

 3 5318 (Previously identified)               -    18153

 4 5319 (Previously identified)               -    18153

 5 5320 (Previously identified)               -    18154

 6 5321 (Previously identified)               -    18154

 7 5322 (Previously identified)               -    18154

 8 5323 (Previously identified)               -    18154

 9 5324 (Previously identified)               -    18155

10 5325 (Previously identified)               -    18155

11 5326 (Previously identified)               -    18155

12 5327 (Previously identified)               -    18155

13 5342 (Previously identified)               -    18156

14 5443 (Previously identified)               -    18156

15 5444 (Previously identified)               -    18156

16 5445 (Previously identified)               -    18156

17 5446 (Previously identified)               -    18156

18 5447 (Previously identified)               -    18156

19 5461 (Previously identified)               -    18157

20 5462 (Previously identified)               -    18157

21 5463 (Previously identified)               -    18157

22 5464 (Previously identified)               -    18157

23 5465 (Previously identified)               -    18158

24 5466 (Previously identified)               -    18158

25 (Continued next page)
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 1                   EXHIBITS (continued)

 2 RESPONDENT'S                             IDEN.  EVID.

 3 5467 (Previously identified)               -    18158

 4 5468 (Previously identified)               -    18158

 5 5469 (Previously identified)               -    18159

 6 5481 (Previously identified)               -    18159

 7 5482 (Previously identified)               -    18159

 8 5544 (Previously identified)               -    18139

 9 5545 (Previously identified)               -    18139

10 5546 (Previously identified)               -    18138

11 5547 (Previously identified)               -    18138

12 5548 (Previously identified)               -    18138

13 5549 (Previously identified)               -    18138

14 5550 (Previously identified)               -    18137

15 5553 PacifiCare's edits to CDI's second    1817    -

     proposed order re CMA

16

                        ---o0o---

17

18

19

20

21

22

23

24

25
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 1 Wednesday, March 16, 2011            9:15 o'clock a.m.

 2                         ---o0o---

 3                   P R O C E E D I N G S

 4      THE COURT:  This is on the record before the

 5 Insurance Commissioner of the State of California in

 6 the matter of PacifiCare Health and Life Insurance

 7 Company.  This is OAH Case No. 2009061395, Agency

 8 No. UPA 2007-00004.

 9          Counsel are here, and I think we were going to

10 clean up some paperwork.  Do you want to do that --

11          (Discussion off the record)

12      THE COURT:  So why don't we go backwards and see

13 where we get.  So the one thing I have here are the

14 Soliman exhibits in a little bundle.

15          So maybe I'm better off going this way, how

16 about -- what if we start with 5550?  Does that work

17 for a minute?

18      MR. GEE:  Sure.  That's the last exhibit in

19 Ms. Monk's testimony.

20      THE COURT:  It's the "PPO Rating At-a-Glance."

21      MR. GEE:  No objection.

22          (Respondent's Exhibit 5550 admitted

23           into evidence)

24      THE COURT:  5549?

25      MR. GEE:  No objection.
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 1      THE COURT:  That will be entered.

 2          (Respondent's Exhibit 5549 admitted into

 3           evidence)

 4      THE COURT:  5548?

 5      MR. GEE:  No objection.

 6      THE COURT:  That will be entered.

 7          (Respondent's Exhibit 5548 admitted into

 8           evidence)

 9      THE COURT:  5547?

10      MR. GEE:  No objection.

11      THE COURT:  That will be entered.

12          (Respondent's Exhibit 5547 admitted into

13           evidence)

14      THE COURT:  5546?

15      MR. GEE:  No objection.

16      THE COURT:  That will be entered.

17          (Respondent's Exhibit 5546 admitted into

18           evidence)

19      THE COURT:  5545?

20      MR. GEE:  This is the ICE training materials on

21 1455, and consistent with the testimony, it would be

22 admitted for the purpose of showing state of mind.

23      THE COURT:  Is that all right?  It's offered to

24 show what she understood.

25      MR. KENT:  Well, as I indicated yesterday, we
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 1 believe it should be admitted for all purposes.  But I

 2 think, if it goes in the record, then it goes in the

 3 record.

 4      THE COURT:  I'll admit it, but I believe that,

 5 because it's really about HMO, it doesn't directly

 6 affect anything.  But it's her understanding, and she

 7 explained why she got there.

 8      MR. KENT:  Well, the point is -- I don't want to

 9 spend a lot of time just on this, but this is, as

10 Ms. Monk said, the industry standard.  And we have a

11 situation where CDI has no standard, published or

12 otherwise, that we could find.

13          So I think it has more -- it has relevance

14 beyond just state of mind.

15      THE COURT:  You can argue that.

16      MR. KENT:  That's the point.  I mean, we can argue

17 that.

18      THE COURT:  Sure.

19          (Respondent's Exhibit 5545 admitted into

20           evidence)

21      THE COURT:  Exhibit 5544?

22      MR. GEE:  Same caveat, the purpose of showing

23 state of mind.

24      THE COURT:  All right.  That will be entered.

25          (Respondent's Exhibit 5544 admitted into
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 1           evidence)

 2      THE COURT:  And why don't I have 5543?

 3      MR. GEE:  That's the ICE summit meeting minutes.

 4      THE COURT:  So probably the best thing to do is --

 5 maybe -- let's skip this for a second.

 6          5542 is an order.

 7      MR. STRUMWASSER:  A proposed order.

 8      THE COURT:  A proposed order.

 9      MR. STRUMWASSER:  So it just travels.

10      THE COURT:  And we're going to deal with this in a

11 minute, right?

12      MR. GEE:  Yes.

13      THE COURT:  And 5540?

14      MR. KENT:  Those are the declarations.

15      THE COURT:  Those are the Aetna declarations.  So

16 I'm going to skip that for a minute too because we're

17 going to argue that.  Right?

18      MR. VELKEI:  Yes.

19      THE COURT:  All right.

20          So the next stack I have is 1023.

21      MR. STRUMWASSER:  No objection to 1023.

22      THE COURT:  Let me get there.

23      MR. VELKEI:  Actually, your Honor, there is an

24 issue on 1023.  We left it that the CMA is refusing to

25 do what you requested.  What we requested is to provide
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 1 the underlying data supporting that chart.

 2          I have the colloquy in the record on this

 3 issue.  We left it that Mr. Strumwasser was going to

 4 circle back and find out about the nature of their

 5 objections.  But it is not fair or appropriate to allow

 6 that to go in without us being able to test the

 7 conclusions that are in there.

 8      MR. GEE:  Are you finished?

 9      THE COURT:  Did you actually -- did you?

10      MR. GEE:  Yes.  So what happened in the record the

11 last time we discussed is your Honor entered it and

12 requested that we check with CMA.

13          CMA's understanding was they were not ordered

14 to produce the actual underlying data.  But what they

15 had produced was the color copy so that it could be

16 understood.  I've spoken with Mr. Do.  He's checking to

17 see if the stuff even exists anymore and will get back

18 to us.

19      THE COURT:  It limits the value of it if we don't

20 know what it is, but I am going to enter it and circle

21 back and find out.  But I agree that it completely

22 limits the value if you can't ask what it is.

23      MR. VELKEI:  And just to set it to the record,

24 your Honor:

25               "Mr. Velkei:  I would like a
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 1          copy" --

 2          The laughter really isn't appreciated.  Thank

 3 you, gentlemen.

 4               "I would like a copy that

 5          we can that actually see the

 6          distinctions and see the underlying

 7          data."

 8          The colloquy continues.

 9               "The Court:  You believe that

10          exists?"

11               "Yes, I believe so."

12          We were told by the CMA they were not

13 producing it not because they didn't know whether it

14 existed but because they said it was burdensome and

15 irrelevant.

16          So this is news to me that suddenly they can't

17 find the information.  That's not what we were told.  I

18 have an e-mail from the CMA on the issue.

19      MR. GEE:  But that was referring to the color copy

20 of the document, which is the passage he just read

21 from.

22      MR. VELKEI:  No, it's not referring to the color

23 copy.  It specifically says "underlying data."

24      THE COURT:  So it limits the value of it if they

25 can't look at it.  You've had the same problem, right?
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 1 So it is what it is.  It's not very valuable if we

 2 don't know whether they can test it nor out.

 3      MR. VELKEI:  But your Honor, then I would suggest

 4 let it be identified for the record but not entered in

 5 because they're submitting it for the conclusions of

 6 what percentage of complaints there were.

 7      THE COURT:  But that's what they thought.  So you

 8 know, they're just trying to put in context what they

 9 thought.

10      MR. VELKEI:  Who thought?

11      THE COURT:  Ms. Wetzel.  That's her testimony,

12 right?

13      MR. VELKEI:  But what is Ms. Wetzel's thinking on

14 this relevant to?  These are conclusions with data,

15 with percentages --

16      THE COURT:  You get to argue that later.  I'm

17 entering it, but it's extremely limited under the

18 circumstances.

19          I have asked to check and see if you can get

20 the underlying data.  If you can't, it doesn't do much

21 for anybody.

22      MR. VELKEI:  And we will follow up ourselves

23 directly on that issue with the CMA and copy the

24 Department, your Honor.  Thank you.

25      THE COURT:  Okay.
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 1          (Respondent's Exhibit 1023 admitted into

 2           evidence)

 3      THE COURT:  So what is the status of 5277?  I

 4 think it's in evidence.  I had a question mark which I

 5 crossed out, but I have to confess that I wanted to

 6 check on it.

 7          I think it's entered.

 8      MR. GEE:  Our records were that it was not

 9 entered.  It was a document used with Ms. Monk.  And

10 the only thing I could think of your Honor had a

11 question on was it's an e-mail with an attachment, and

12 the attachment Bates numbers don't follow sequentially

13 from the e-mail.

14      THE COURT:  Did you look into that one?

15      MR. KENT:  I don't recall that.  It's -- what we

16 have at 5277 is just the e-mail.  So we'll have to

17 circle back.

18      THE COURT:  Could you circle back and check on it?

19 I don't have any problem putting e-mail in evidence.

20 And I don't think you objected to it.

21      MR. GEE:  We have no objection to it.  And our

22 records is that it's an e-mail and an attachment.  And

23 the attachment is a CDI Bates number, and the e-mail is

24 a PAC number.

25      THE COURT:  I think that was the issue.  And
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 1 then -- but the e-mail we were going to put into

 2 evidence, but you didn't know what the status of the

 3 attachment was.  Does that sound right?

 4      MR. KENT:  I don't think there's going to be much

 5 controversy at the end of the day because this is an

 6 e-mail that our folks sent to CDI.

 7      THE COURT:  Correct.

 8      MR. KENT:  So we presumably both have the same

 9 document.

10      MR. GEE:  We have no objection to the attachment

11 either.  The testimony was that -- from Ms. Monk that

12 these two went together.  So --

13      THE COURT:  Why don't we just enter it.

14      MR. GEE:  We can enter them on that --

15      THE COURT:  It's entered.  How's that?

16          (Respondent's Exhibit 5277 admitted into

17           evidence)

18      THE COURT:  I'm going to go back to 319.  So 319

19 is a 2008 spreadsheet which I don't have entered into

20 evidence, and I don't remember what the problem was.

21      MR. GEE:  We went back to our records, and the

22 only thing we can see as an issue was your Honor had

23 asked for some redactions to TIN numbers.

24      THE COURT:  Okay.  We got that.

25      MR. GEE:  I believe we submitted a revised version
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 1 with redactions.

 2      THE COURT:  Does that sound right?

 3      MR. McDONALD:  There was an issue on the

 4 spreadsheet, but I thought at some point you were going

 5 to correct this.  And there was also a subsequent

 6 submission of a declaration, I think, that explains how

 7 it was derived.

 8      THE COURT:  So no objection to that being entered?

 9      MR. McDONALD:  Right, I think so long as the...

10      THE COURT:  So 319 is in evidence.

11          (Department's Exhibit 319 admitted

12           into evidence)

13      THE COURT:  The next set is 5278.

14      MR. GEE:  5278, your Honor?

15      THE COURT:  Yes.

16      MR. GEE:  No objection.

17      THE COURT:  5278 no objection, so it will be

18 entered.

19          (Respondent's Exhibit 5278 admitted into

20           evidence)

21      THE COURT:  5279?

22      MR. GEE:  No objection.

23          (Respondent's Exhibit 5279 admitted into

24           evidence)

25      THE COURT:  5280?
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 1      THE COURT:  No objection.

 2      THE COURT:  That will be entered.

 3          (Respondent's Exhibit 5280 admitted into

 4           evidence)

 5      THE COURT:  5281?

 6      MR. GEE:  No objection.

 7          (Respondent's Exhibit 5281 admitted into

 8           evidence)

 9      THE COURT:  5282?

10      MR. GEE:  No objection.

11          (Respondent's Exhibit 5282 admitted into

12           evidence)

13      THE COURT:  5283?

14      MR. GEE:  No objection.

15          (Respondent's Exhibit 5283 admitted into

16           evidence)

17      THE COURT:  5284?

18      MR. GEE:  No objection.

19          (Respondent's Exhibit 5284 admitted into

20           evidence)

21      THE COURT:  5285?

22      MR. GEE:  No objection.

23          (Respondent's Exhibit 5285 admitted into

24           evidence)

25      THE COURT:  5286?
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 1      MR. GEE:  No objection.

 2          (Respondent's Exhibit 5286 admitted into

 3           evidence)

 4      THE COURT:  5287?

 5      MR. GEE:  No objection.

 6          (Respondent's Exhibit 5287 admitted into

 7           evidence)

 8      THE COURT:  5288?

 9      MR. GEE:  No objection.

10          (Respondent's Exhibit 5288 admitted into

11           evidence)

12      THE COURT:  5289?

13      MR. GEE:  No objection.

14      THE COURT:  All right.  Those are all entered.

15          (Respondent's Exhibit 5289 admitted into

16           evidence)

17      THE COURT:  Then I have an offer of proof which

18 went with the record.

19          And then 5291?

20      MR. GEE:  No objection.

21          (Respondent's Exhibit 5291 admitted into

22           evidence)

23      THE COURT:  5292?

24      MR. GEE:  No objection.

25          (Respondent's Exhibit 5292 admitted into
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 1           evidence)

 2      THE COURT:  5293?

 3      MR. GEE:  No objection.

 4          (Respondent's Exhibit 5293 admitted into

 5           evidence)

 6      THE COURT:  5294?

 7      MR. GEE:  No objection.

 8      THE COURT:  All right.  So those are all entered.

 9          (Respondent's Exhibit 5294 admitted into

10           evidence)

11      THE COURT:  5295?

12      MR. GEE:  No objection.

13          (Respondent's Exhibit 5295 admitted into

14           evidence)

15      THE COURT:  5296?

16      MR. GEE:  No objection.

17          (Respondent's Exhibit 5296 admitted into

18           evidence)

19      THE COURT:  5297?

20      MR. GEE:  No objection.

21          (Respondent's Exhibit 5297 admitted into

22           evidence)

23      THE COURT:  5298?

24      MR. GEE:  No objection.

25          (Respondent's Exhibit 5298 admitted into
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 1           evidence)

 2      THE COURT:  5299?

 3      MR. GEE:  No objection.

 4          (Respondent's Exhibit 5299 admitted into

 5           evidence)

 6      THE COURT:  5300?

 7      MR. GEE:  No objection.

 8          (Respondent's Exhibit 5300 admitted into

 9           evidence)

10      THE COURT:  5301?

11      MR. GEE:  No objection.

12          (Respondent's Exhibit 5301 admitted into

13           evidence)

14      THE COURT:  5302?

15      MR. GEE:  No objection.

16          (Respondent's Exhibit 5302 admitted into

17           evidence)

18      THE COURT:  5303?

19      MR. GEE:  No objection, except this is an exact

20 duplicate of Exhibit 13 in the record.

21      THE COURT:  Correct.  And also 5304 is the same as

22 5085.

23      MR. GEE:  Yes.  It's excerpts of 5085.

24      THE COURT:  So no objection?

25      MR. GEE:  No objection.
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 1      THE COURT:  All right.  That will be entered.

 2          (Respondent's Exhibits 5303 and 5304 admitted

 3           into evidence)

 4      THE COURT:  5305?

 5      MR. GEE:  No objection.

 6          (Respondent's Exhibit 5305 admitted into

 7           evidence)

 8      THE COURT:  5306?

 9      MR. GEE:  No objection.

10          (Respondent's Exhibit 5306 admitted into

11           evidence)

12      THE COURT:  5307?

13      MR. GEE:  No objection.

14          (Respondent's Exhibit 5307 admitted into

15           evidence)

16      THE COURT:  5308?

17      MR. GEE:  No objection.

18          (Respondent's Exhibit 5308 admitted into

19           evidence)

20      THE COURT:  5309?

21      MR. GEE:  No objection.

22          (Respondent's Exhibit 5309 admitted into

23           evidence)

24      THE COURT:  5310?

25      MR. GEE:  No objection.
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 1          (Respondent's Exhibit 5310 admitted into

 2           evidence)

 3      THE COURT:  5311?

 4      MR. GEE:  No objection.

 5          (Respondent's Exhibit 5311 admitted into

 6           evidence)

 7      THE COURT:  5312?

 8      MR. GEE:  No objection.

 9          (Respondent's Exhibit 5312 admitted into

10           evidence)

11      THE COURT:  5313?

12      MR. GEE:  No objection.

13          (Respondent's Exhibit 5313 admitted into

14           evidence)

15      THE COURT:  5314?

16      MR. GEE:  No objection.

17          (Respondent's Exhibit 5314 admitted into

18           evidence)

19      THE COURT:  5315?

20      MR. GEE:  No objection.

21          (Respondent's Exhibit 5315 admitted into

22           evidence)

23      THE COURT:  5316?

24      MR. GEE:  No objection.

25          (Respondent's Exhibit 5316 admitted into
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 1           evidence)

 2      THE COURT:  5317?

 3      MR. GEE:  No objection.

 4          (Respondent's Exhibit 5317 admitted into

 5           evidence)

 6      THE COURT:  5318?

 7      MR. GEE:  No objection.

 8          (Respondent's Exhibit 5318 admitted into

 9           evidence)

10      THE COURT:  5319?

11      MR. GEE:  No objection.

12      THE COURT:  Those are all entered.

13          (Respondent's Exhibit 5319 admitted into

14           evidence)

15      THE COURT:  5320?

16      MR. GEE:  This is the settlement agreement with

17 DMHC.  And your Honor indicated her desire to admit it

18 for the purpose of showing possible good faith in

19 settling matters with others.  And for that limited

20 purpose, no objection.

21      THE COURT:  All right.

22          Is that all right?

23      MR. KENT:  That's fine.  Our position is it should

24 come in for all purposes, that it is evidence of what

25 an appropriate fine might be in this case.
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 1      MR. GEE:  And we object to it being admitted on

 2 that basis.

 3      THE COURT:  Well, I'm going to admit it.  I

 4 haven't heard the testimony about the fines yet or

 5 anything.  But I'm going to admit it for limited

 6 purpose, and we'll discuss fines at some other time.

 7          (Respondent's Exhibit 5320 admitted into

 8           evidence)

 9      THE COURT:  5321?

10      MR. GEE:  No objection.

11      THE COURT:  That will be entered.

12          (Respondent's Exhibit 5321 admitted into

13           evidence)

14      THE COURT:  5322?

15      MR. GEE:  No objection.

16          (Respondent's Exhibit 5322 admitted into

17           evidence)

18      THE COURT:  5323?

19      MR. GEE:  No objection.

20          (Respondent's Exhibit 5323 admitted into

21           evidence)

22      THE COURT:  5324?

23      MR. GEE:  This is another AB1455, so admitted for

24 the limit showing of state of mind, no objection to

25 that.
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 1      THE COURT:  All right.  That will be entered.

 2          (Respondent's Exhibit 5324 admitted into

 3           evidence)

 4      MR. KENT:  Our position is as stated before.  It

 5 should come in for all purposes.

 6      THE COURT:  You can argue how those things relate

 7 to one another.  I haven't ruled and I won't probably

 8 until the --

 9      MR. KENT:  I understand.  Insofar as it's in the

10 record, I will think we're all protected.

11      THE COURT:  5325?

12      MR. GEE:  Again, no objection, state of mind.

13          (Respondent's Exhibit 5325 admitted into

14           evidence)

15      THE COURT:  5326?

16      MR. GEE:  Same caveat.

17          (Respondent's Exhibit 5326 admitted into

18           evidence)

19      THE COURT:  5327?

20      MR. GEE:  Same caveat.

21      THE COURT:  So that's all in evidence.

22          (Respondent's Exhibit 5327 admitted into

23           evidence)

24      THE COURT:  Now we're at Mr. Murray, I believe.

25 5442?
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 1      MR. GEE:  No objection.

 2      THE COURT:  CV of Mr. Murray.  That will be

 3 entered.

 4          (Respondent's Exhibit 5442 admitted into

 5           evidence)

 6      THE COURT:  5443?

 7      MR. GEE:  No objection.

 8          (Respondent's Exhibit 5443 admitted into

 9           evidence)

10      THE COURT:  5444?

11      MR. GEE:  No objection.

12          (Respondent's Exhibit 5444 admitted into

13           evidence)

14      THE COURT:  5445?

15      MR. GEE:  No objection.

16      THE COURT:  Those will all be entered.

17          (Respondent's Exhibit 5445 admitted into

18           evidence)

19      THE COURT:  5446?

20      MR. GEE:  No objection.

21          (Respondent's Exhibit 5446 admitted into

22           evidence)

23      THE COURT:  5447?

24      MR. GEE:  No objection.

25          (Respondent's Exhibit 5447 admitted into
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 1           evidence)

 2      THE COURT:  And the rest are -- the next one is

 3 5462 -- no, 5461.  That's the CV of Way.  So now we're

 4 at Way.

 5      MR. STRUMWASSER:  We aren't done with Way, but I'm

 6 happy to deal with the exhibits.

 7      THE COURT:  I see, because we haven't finished

 8 her.  Should we wait?  Or do you have any objection to

 9 5461 her CV?

10      MR. STRUMWASSER:  No, of course not.

11      THE COURT:  So that will be entered.

12          (Respondent's Exhibit 5461 admitted into

13           evidence)

14      THE COURT:  5462?

15      MR. STRUMWASSER:  No, no objection.

16      THE COURT:  So those two are in.

17          (Respondent's Exhibit 5462 admitted into

18           evidence)

19      THE COURT:  And then 5463?

20      MR. STRUMWASSER:  No objection.

21          (Respondent's Exhibit 5463 admitted into

22           evidence)

23      THE COURT:  5464?

24      MR. STRUMWASSER:  No objection.

25          (Respondent's Exhibit 5464 admitted into
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 1           evidence)

 2      THE COURT:  5465?

 3          (Respondent's Exhibit 5465 admitted into

 4           evidence)

 5      THE COURT:  5466?

 6      MR. STRUMWASSER:  No objection.

 7          (Respondent's Exhibit 5466 admitted into

 8           evidence)

 9      THE COURT:  All right.  Now we're back to

10 Mr. Murray.

11      MR. STRUMWASSER:  Do we have Way exhibits too?

12      MR. GEE:  Yes, but we're doing all PacifiCare.

13      THE COURT:  I'm just going through that all.

14          We have three Mr. Murray exhibits we didn't

15 deal with.  Any objection to 5467?

16      MR. GEE:  No objection.

17      THE COURT:  That will be entered.

18          (Respondent's Exhibit 5467 admitted into

19           evidence)

20      THE COURT:  5468?

21      MR. GEE:  No objection.

22          (Respondent's Exhibit 5468 admitted into

23           evidence)

24      THE COURT:  5469?

25      MR. GEE:  No objection.
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 1          (Respondent's Exhibit 5469 admitted into

 2           evidence)

 3      THE COURT:  All right.  Then we go back to Way.

 4 It's 5481.

 5      MR. GEE:  No objection.

 6      THE COURT:  That will be entered.

 7          (Respondent's Exhibit 5481 admitted into

 8           evidence)

 9      THE COURT:  5482?

10      MR. GEE:  No objection.

11      THE COURT:  That will be entered.

12          (Respondent's Exhibit 5482 admitted into

13           evidence)

14      THE COURT:  Then we have Aetna, which we need to

15 argue about.

16          So let's go back to 668.

17      MR. STRUMWASSER:  I think what's going to happen

18 is, at the end of the day, what we're going to need is

19 a list of the excluded numbers because when we're

20 actually writing the briefing, we should be able to

21 look up and see, unless the document is on this list,

22 it's okay.

23      THE COURT:  That might be a good way to do it.  So

24 what I was going propose to do, even though they're not

25 very pretty, is give you each a copy of my copies when
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 1 we're done.

 2          And I have this -- I'm sorry I didn't notice

 3 this before, but 660 is not in.  Right?  No.

 4          I'm sorry.  661 is not in.  So then 668 is the

 5 next one.  I assume you're -- proposing it?  Any

 6 objection?  That's going to take you a minute, 668?

 7          I don't even no whose it is.

 8      MR. GEE:  It's Ms. Monk.

 9      THE COURT:  Okay.  I didn't -- that's actually a

10 good thing to know.

11      MR. VELKEI:  So, your Honor, 661 is not coming in,

12 or it's a question mark?

13      THE COURT:  I have "not" -- it says "not

14 accepted."  I don't know why.  I didn't put a note why.

15      MR. VELKEI:  We can go back and look at the

16 transcript and figure it out.

17      THE COURT:  668 --

18          It's Ms. Berkel.  All right.  That was it.

19 Very good.

20      THE COURT:  661, no foundation.

21          668?

22      MR. STRUMWASSER:  Can I ask -- I mean --

23      THE COURT:  Should we start again?

24      MR. STRUMWASSER:  No.  668 is fine.

25          On 661, what was the objection again?
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 1      THE COURT:  There was no foundation.  I don't

 2 think she -- they were some annual statements or

 3 something.  I don't remember.

 4      MR. VELKEI:  We can look back at the record.

 5      MR. STRUMWASSER:  I think it may have been one of

 6 those things where we did a --

 7      MR. McDONALD:  We created something.

 8      MR. STRUMWASSER:  Yes, we created something.  It's

 9 numbers that we took out of their annual statement,

10 they wanted time to think about.

11      MR. VELKEI:  Let us look back.  We'll circle back

12 tomorrow.

13      THE COURT:  Okay.  So I'm going to put a question

14 mark for now.

15          668, any objection?

16      MR. KENT:  No objection.

17      THE COURT:  That will be entered.

18          (Department's Exhibit 668 admitted into

19           evidence)

20      THE COURT:  669?

21      MR. KENT:  No objection.

22          (Department's Exhibit 669 admitted into

23           evidence)

24      THE COURT:  670?

25      MR. KENT:  No objection.
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 1          (Department's Exhibit 670 admitted into

 2           evidence)

 3      THE COURT:  671?

 4      MR. KENT:  No objection.

 5          (Department's Exhibit 671 admitted into

 6           evidence)

 7      THE COURT:  672?

 8      MR. KENT:  No objection.

 9          (Department's Exhibit 672 admitted into

10           evidence)

11      THE COURT:  673?

12      MR. KENT:  No objection.

13          (Department's Exhibit 673 admitted into

14           evidence)

15      THE COURT:  674?

16      MR. KENT:  No objection.

17          (Department's Exhibit 674 admitted into

18           evidence)

19      THE COURT:  675?

20      MR. KENT:  No objection.

21          (Department's Exhibit 675 admitted into

22           evidence)

23      THE COURT:  676?

24      MR. KENT:  No objection.

25          (Department's Exhibit 676 admitted into
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 1           evidence)

 2      THE COURT:  677?

 3      MR. KENT:  No objection.

 4          (Department's Exhibit 677 admitted into

 5           evidence)

 6      THE COURT:  678?

 7      MR. KENT:  These -- this is that employee survey

 8 with all the anonymous survey responses.  So our

 9 objection is it hasn't been authenticated, there's no

10 foundation for it.

11      MR. GEE:  She ran the survey.  She recognized the

12 format.  They produced it.  This is a PAC number.  I

13 don't understand there to be a question of

14 authenticity.

15      THE COURT:  I'm going to enter it.

16      MR. KENT:  Well, the responses ever never been

17 authenticated.  We don't know who they are.

18      THE COURT:  That's the problem with all these

19 surveys.  I understand that.

20      MR. GEE:  And that's the testimony, that it's

21 anonymous.  That's fine.

22      THE COURT:  They're not -- I'm going to enter it.

23 That's got -- goes to the weight.  Not very weighty.

24      MR. KENT:  I would say that this is less than the

25 feather, so it probably shouldn't come in.  But we
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 1 understand the ruling.

 2          (Department's Exhibit 678 admitted into

 3           evidence)

 4      THE COURT:  679?

 5      MR. KENT:  This is the Department's handiwork.  We

 6 don't object to it.

 7      THE COURT:  Is it something that should go with

 8 the record?

 9      MR. STRUMWASSER:  The only reason why it might not

10 is because -- what it is is it's the statute.  It says

11 how PacifiCare says it reads the statute.

12      THE COURT:  All right.

13      MR. STRUMWASSER:  Then it inserts language.  And

14 then that was the subject of questioning of the

15 witness.

16      THE COURT:  All right.  I'll enter it, but I

17 understand.

18      MR. STRUMWASSER:  Yeah, I think it just goes as

19 illustrative of the testimony.

20          (Department's Exhibit 679 admitted into

21           evidence)

22      THE COURT:  680?

23      MR. KENT:  No objection.

24      MR. GEE:  This we're seeking official notice of.

25      THE COURT:  The bill analysis?
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 1      MR. GEE:  Yes.

 2      THE COURT:  Any objection?

 3      MR. KENT:  I think it's fine to go with the

 4 record.

 5      MR. STRUMWASSER:  I think it's a legislative item,

 6 so it only is eligible for official notice and not for

 7 admission.

 8      THE COURT:  All right.  So when you get these

 9 documents, there is going to be -- No. 16 only has

10 department exhibits on it.  On all the other ones, one

11 side is the Department and the other side is yours.

12          But I was seeking to save some paper, and I

13 don't know that it was -- it worked out very well.  But

14 just so you don't get confused.  So No. 16 of my pages

15 only has Department exhibits on it.

16      MR. VELKEI:  Okay.

17      THE COURT:  681?

18      MR. KENT:  No objection.

19      THE COURT:  Also bill analysis, same thing?

20      MR. GEE:  Official notice.

21      THE COURT:  Okay.  682?

22      MR. KENT:  No objection.

23      THE COURT:  That will be entered.

24          (Department's Exhibit 682 admitted into

25           evidence)
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 1      THE COURT:  683?

 2      MR. KENT:  No objection.

 3          (Department's Exhibit 683 admitted into

 4           evidence)

 5      THE COURT:  684?

 6      MR. GEE:  Bill analysis.

 7      MR. KENT:  No objection.

 8      THE COURT:  So same thing, official notice?

 9      MR. STRUMWASSER:  Goes with the record.

10      THE COURT:  685?

11      MR. KENT:  No objection.

12      THE COURT:  That will be entered.

13          (Department's Exhibit 685 admitted into

14           evidence)

15      THE COURT:  686?

16      MR. KENT:  No objection.

17          (Department's Exhibit 686 admitted into

18           evidence)

19      THE COURT:  And 687?

20      MR. KENT:  No objection.

21          (Department's Exhibit 687 admitted into

22           evidence)

23      THE COURT:  All right.  Then my next ones are 805.

24 And I have that as Ms. Monk also.

25      MR. KENT:  No objection.
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 1      THE COURT:  805 will be entered.

 2          (Department's Exhibit 805 admitted into

 3           evidence)

 4      THE COURT:  806?

 5      MR. KENT:  No objection.

 6          (Department's Exhibit 806 admitted into

 7           evidence)

 8      THE COURT:  807?

 9      MR. KENT:  No objection.

10          (Department's Exhibit 807 admitted into

11           evidence)

12      THE COURT:  808?

13      MR. KENT:  No objection.

14          (Department's Exhibit 808 admitted into

15           evidence)

16      THE COURT:  809?

17          (Department's Exhibit 809 admitted into

18           evidence)

19      MR. KENT:  No objection.

20      THE COURT:  810?

21      MR. KENT:  No objection.

22          (Department's Exhibit 810 admitted into

23           evidence)

24      THE COURT:  811?

25      MR. KENT:  No objection.
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 1          (Department's Exhibit 811 admitted into

 2           evidence)

 3      THE COURT:  812?

 4      MR. KENT:  No objection.

 5          (Department's Exhibit 812 admitted into

 6           evidence)

 7      THE COURT:  813?

 8      MR. KENT:  No objection.

 9          (Department's Exhibit 813 admitted into

10           evidence)

11      THE COURT:  814?

12      MR. KENT:  No objection.

13          (Department's Exhibit 814 admitted into

14           evidence)

15      THE COURT:  815?  No -- oh, yes, that's right.

16      MR. KENT:  No objection.

17          (Department's Exhibit 815 admitted into

18           evidence)

19      THE COURT:  816?

20      MR. KENT:  No objection.

21          (Department's Exhibit 816 admitted into

22           evidence)

23      THE COURT:  817?

24      MR. KENT:  No objection.

25          (Department's Exhibit 817 admitted into
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 1           evidence)

 2      THE COURT:  818?

 3      MR. KENT:  No objection.

 4          (Department's Exhibit 818 admitted into

 5           evidence)

 6      THE COURT:  819?

 7      MR. KENT:  No objection.

 8          (Department's Exhibit 819 admitted into

 9           evidence)

10      THE COURT:  820?

11      MR. KENT:  No objection.

12          (Department's Exhibit 820 admitted into

13           evidence)

14      THE COURT:  821?

15      MR. KENT:  No objection.

16          (Department's Exhibit 821 admitted into

17           evidence)

18      THE COURT:  822?

19      MR. KENT:  No objection.

20          (Department's Exhibit 822 admitted into

21           evidence)

22      THE COURT:  823?

23      MR. KENT:  No objection.

24          (Respondent's Exhibit 823 admitted into

25           evidence)
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 1      THE COURT:  All right.  Those are all entered,

 2          824?

 3      MR. KENT:  Still Monk.

 4      THE COURT:  Still Monk.  I think Monk goes to 829.

 5      MR. KENT:  No objection.

 6      THE COURT:  That will be entered.

 7          (Department's Exhibit 824 admitted into

 8           evidence)

 9      THE COURT:  825?

10      MR. KENT:  No objection.

11          (Department's Exhibit 825 admitted into

12           evidence)

13      THE COURT:  826?

14      MR. KENT:  No objection.

15          (Department's Exhibit 826 admitted into

16           evidence)

17      THE COURT:  827?

18      MR. KENT:  No objection.

19          (Department's Exhibit 827 admitted into

20           evidence)

21      THE COURT:  828?

22      MR. KENT:  No objection.

23          (Department's Exhibit 828 admitted into

24           evidence)

25      THE COURT:  829?
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 1      MR. KENT:  No objection.

 2      THE COURT:  All right.  Those are all in.

 3          (Department's Exhibit 829 admitted into

 4           evidence)

 5      THE COURT:  The next I have is Way.  I guess we

 6 can still do it even though we're not finished.  Right?

 7          893?

 8      MR. KENT:  No objection.

 9      THE COURT:  893, no objection.

10          (Department's Exhibit 893 admitted into

11           evidence)

12      THE COURT:  894?

13      MR. KENT:  No objection.

14          (Department's Exhibit 894 admitted into

15           evidence)

16      THE COURT:  895?

17      MR. KENT:  No objection.

18          (Department's Exhibit 895 admitted into

19           evidence)

20      THE COURT:  896?

21      MR. KENT:  No objection.

22          (Department's Exhibit 896 admitted into

23           evidence)

24      THE COURT:  897?

25      MR. KENT:  No objection.
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 1          (Department's Exhibit 897 admitted into

 2           evidence)

 3      THE COURT:  898?

 4      MR. KENT:  No objection.

 5          (Department's Exhibit 898 admitted into

 6           evidence)

 7      THE COURT:  899?

 8      MR. KENT:  No objection.

 9          (Department's Exhibit 899 admitted into

10           evidence)

11      THE COURT:  900?

12      MR. KENT:  No objection.

13          (Department's Exhibit 900 admitted into

14           evidence)

15      THE COURT:  901?

16      MR. KENT:  No objection.

17          (Department's Exhibit 901 admitted into

18           evidence)

19      THE COURT:  Then I have 905.

20      MR. KENT:  No objection.

21          (Department's Exhibit 905 admitted into

22           evidence)

23      THE COURT:  And 906?

24      MR. KENT:  No objection.

25          (Department's Exhibit 906 admitted into
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 1           evidence)

 2      THE COURT:  Then I have 907 was withdrawn.

 3      MR. GEE:  909, your Honor.

 4          908 was withdrawn; 909 was not.  They're

 5 offering it.

 6      THE COURT:  They're offering it?  Oh.

 7      MR. STRUMWASSER:  Should we go over what the

 8 numbers are -- what the documents are?

 9      THE COURT:  909 is an e-mail dated 4/25/07, and

10 it's not withdrawn.  Any objection?

11      MR. KENT:  It wasn't on your list.

12      THE COURT:  No, because I thought it was

13 withdrawn.

14      MR. GEE:  907 and 908 were withdrawn.  909 was

15 not.

16      THE COURT:  I got it; I see.  Okay.

17      MR. KENT:  No objection.

18      THE COURT:  All right.  That will be entered.

19          (Department's Exhibit 909 admitted into

20           evidence)

21      THE COURT:  All right.  So the next one I have

22 actually -- although I wrote down "924," which is

23 actually in evidence; it's the subpoena for

24 Ms. Soliman -- the next one I actually have is 932.

25      MR. STRUMWASSER:  And 932 and 933 were e-mails
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 1 attaching EDI claims issues tracking logs.  And

 2 literally what we showed her were the earliest and the

 3 latest from the PacifiCare production.

 4          She authenticated the earliest, and she said

 5 what could be told just from comparing them, which is

 6 that they're the same report for a later period.

 7      THE COURT:  But she didn't know the other one?

 8      MR. STRUMWASSER:  She was not aware of it all; she

 9 was still on the distribution list.

10          But the point is, we're not -- you know, we're

11 not relying on her to authenticate the document.  It's

12 self-authenticating and of course she confirmed what

13 you can tell by just looking at the exhibits, which is

14 that they're simply a later edition of the same report.

15      THE COURT:  Any objection to 932?

16      MR. KENT:  No objection.  There hasn't been any

17 testimony about individual items, what they have to do

18 with this case.

19          Our position is -- like on a lot of documents,

20 the contents are irrelevant, but we'll argue about that

21 later.

22      THE COURT:  Yes.

23          (Department's Exhibit 932 admitted into

24           evidence)

25      THE COURT:  933?
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 1      MR. KENT:  No objection.

 2          (Department's Exhibit 933 admitted into

 3           evidence)

 4      THE COURT:  Then the next set I have, 943.

 5      MR. VELKEI:  No objection.

 6          (Department's Exhibit 943 admitted into

 7           evidence)

 8      THE COURT:  944?

 9      MR. VELKEI:  No objection.

10          (Department's Exhibit 944 admitted into

11           evidence)

12      THE COURT:  945?

13      MR. VELKEI:  No objection.

14          (Department's Exhibit 945 admitted into

15           evidence)

16      THE COURT:  946?

17      MR. VELKEI:  No objection.

18      THE COURT:  So those are entered.

19          (Department's Exhibit 946 admitted into

20           evidence)

21      THE COURT:  Then I go to 981.

22      MR. STRUMWASSER:  Lippincott.

23      MR. McDONALD:  This is a series of three exhibits

24 together, your Honor.  And they all address the 2008

25 capital planning.  And we objected to the questioning
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 1 on relevance, and we object to the introduction of the

 2 documents on the same basis.

 3      THE COURT:  What's the relevancy?

 4      MR. STRUMWASSER:  These documents go to the

 5 Department's contention that United, from the beginning

 6 of its takeover of PacifiCare, underfunded the IT

 7 budget.  They described decisions made in 2007 with

 8 regard to the funding for 2008.

 9          The Department contends that these documents

10 support the allegation that they are evidence of a

11 policy that was in place that was being carried out

12 after the acquisition and at least into 2008 to

13 underfund the budget.

14          In addition, Mr. Lippincott was questioned

15 about it, and Mr. McMahon was questioned about other

16 related documents regarding the IT budget for 2008.

17      THE COURT:  All right.  I'm going to enter them.

18          (Department's Exhibits 981, 982 and 983

19           admitted into evidence)

20      THE COURT:  996?  I believe we're at Mr. Wichmann

21 still.

22      MR. GEE:  Mr. Bugiel.

23      THE COURT:  996?  All right.

24      MR. McDONALD:  Yes.  No objection.

25      THE COURT:  That will be entered.
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 1          (Department's Exhibit 996 admitted into

 2           evidence)

 3      THE COURT:  997?

 4      MR. McDONALD:  No objection.

 5          (Department's Exhibit 997 admitted into

 6           evidence)

 7      THE COURT:  998?

 8      MR. McDONALD:  No objection.

 9          (Department's Exhibit 998 admitted into

10           evidence)

11      THE COURT:  999?

12      MR. McDONALD:  No objection.

13          (Department's Exhibit 999 admitted into

14           evidence)

15      THE COURT:  1000?

16      MR. McDONALD:  No objection.

17          (Department's Exhibit 1000 admitted into

18           evidence)

19      THE COURT:  1001?

20      MR. McDONALD:  No objection.

21          (Department's Exhibit 1001 admitted into

22           evidence)

23      THE COURT:  1002?

24      Mr. McDONALD:  No objection.

25          (Department's Exhibit 1002 admitted into
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 1           evidence)

 2      THE COURT:  1003?

 3      MR. McDONALD:  No objection.

 4          (Department's Exhibit 1003 admitted into

 5           evidence)

 6      THE COURT:  1004?

 7      MR. McDONALD:  This is one of these

 8 spreadsheets -- we have a series of them coming up --

 9 the Department didn't provide a declaration with them

10 explaining how it was derived.  So we object on that

11 basis.

12      MR. GEE:  There's spreadsheets derived from the

13 letters that were produced and from Mr. Bugiel's

14 declaration.  The way we've been doing is we entered

15 them, and PacifiCare has the data to verify them, and

16 they have in the past submitted counter spreadsheets

17      THE COURT:  So the with understanding that, if

18 there's something wrong with it, you're going to let me

19 know, I'm going to enter --

20      MR. McDONALD:  Your Honor, I think they have the

21 burden of establishing this is what they claim it is.

22      THE COURT:  Well, they did.

23      MR. McDONALD:  Through what method?  Mr. Bugiel

24 couldn't authenticate their spreadsheet.

25      MR. STRUMWASSER:  This is a spreadsheet derived
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 1 from their spreadsheet.  This is a spreadsheet that

 2 they created for Mr. Bugiel's --

 3      THE COURT:  I guess they're saying they don't know

 4 who did it.

 5      MR. McDONALD:  We don't know who did it or how

 6 they did it.

 7      MR. STRUMWASSER:  But that's not the point.  I

 8 mean, we also don't have any testimony that a document

 9 with a CDI or a PacifiCare Bates number was really

10 produced by.  In each of these cases, we have proceeded

11 on the assumption and your Honor has accepted the

12 representations of counsel that these numbers come

13 from.

14          This is a uniquely inapposite art objection

15 because in each of these cases, including this exhibit,

16 these are calculations made from their data.  The

17 calculations are unsophisticated.  Literally we're

18 counting lines, and each one of those lines is one of

19 the lines that they gave us.

20          They have enough data that, if they have a

21 question about it's authenticity, they can --

22      THE COURT:  So it's 1004, 1006, and 1008.

23      MR. McDONALD:  Right.

24          Your Honor, our position would be -- and I

25 think there's another one at 1011.  We should get --
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 1 and 1013.

 2          They should submit a declaration that explains

 3 what they did.  We shouldn't be under the burden of

 4 trying to figure it out.

 5      THE COURT:  They said they counted lines.  I'm

 6 going to enter them.  I understand the issue.

 7          So 1004, 1006, 1008, 1011, 1013 I'm admitting

 8 over your objections with the understanding of what you

 9 said.

10          (Department's Exhibits 1004, 1006, 1008,

11           1011 and 1013 admitted into evidence)

12      THE COURT:  1005?

13      MR. McDONALD:  No objection.

14      THE COURT:  That will be entered.

15          (Department's Exhibit 1005 admitted into

16           evidence)

17      THE COURT:  1007?

18      MR. McDONALD:  No objection.

19          (Department's Exhibit 1007 admitted into

20           evidence)

21      THE COURT:  1009?

22      MR. McDONALD:  No objection.

23          (Department's Exhibit 1009 admitted into

24           evidence)

25      THE COURT:  1010?
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 1      MR. McDONALD:  No objection.

 2          (Department's Exhibit 1010 admitted into

 3           evidence)

 4      THE COURT:  1012?

 5      MR. McDONALD:  No objection.

 6          (Department's Exhibit 1012 admitted into

 7           evidence)

 8      THE COURT:  1014?

 9      MR. McDONALD:  No objection.

10          (Department's Exhibit 1014 admitted into

11           evidence)

12      THE COURT:  1015?

13      MR. McDONALD:  No objection.

14          (Department's Exhibit 1015 admitted into

15           evidence)

16      THE COURT:  1016?

17      MR. KENT:  No objection.

18          (Department's Exhibit 1016 admitted into

19           evidence)

20      THE COURT:  So I believe that's all I have except

21 for things we need to deal with.

22          What is 1042?

23      MR. STRUMWASSER:  The counter order.

24      THE COURT:  So that goes with the record.

25          Then from yesterday there's 1044.  It's this
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 1 one --

 2      MR. VELKEI:  No objection, your Honor.

 3          (Department's Exhibit 1044 admitted into

 4           evidence)

 5      THE COURT:  1045?

 6      MR. VELKEI:  No objection.

 7          (Department's Exhibit 1045 admitted into

 8           evidence)

 9      THE COURT:  1046?

10      MR. VELKEI:  No objection.

11          (Department's Exhibit 1046 admitted into

12           evidence)

13      THE COURT:  1047?

14      MR. VELKEI:  No objection.

15          (Department's Exhibit 1047 admitted into

16           evidence)

17      THE COURT:  1048?

18      MR. VELKEI:  No objection.

19          (Department's Exhibit 1048 admitted into

20           evidence)

21      THE COURT:  1049?

22      MR. VELKEI:  No objection.

23          (Department's Exhibit 1049 admitted into

24           evidence)

25      THE COURT:  1050?
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 1      MR. VELKEI:  No objection.

 2      THE COURT:  Those are all entered.

 3          (Department's Exhibit 1050 admitted into

 4           evidence)

 5      MR. VELKEI:  Now, what can we do to help with all

 6 the boxes and stuff?

 7      THE COURT:  We need to put that all away.

 8      MR. VELKEI:  Just file them?

 9      THE COURT:  Just file them.  And I'm not sure what

10 to do with 5460 and 5459 -- because of the size not

11 because -- they're in evidence, but they're big.

12      MR. VELKEI:  Right.  Well, we can bring some more

13 boxes.

14      THE COURT:  Or -- yes.

15      MR. STRUMWASSER:  I wonder -- I don't think we can

16 answer this question today, but I wonder if for some of

17 the really voluminous ones like that whether the

18 parties ought to just stipulate to putting in a CD.  It

19 really has to do with what a court can or cannot do

20 with it.  And I don't know that we're in a position to

21 say that today, but if we can do a CD, we can probably

22 save a couple of file cabinets.

23      MR. VELKEI:  I'm just not sure with these

24 particular documents -- because these are 1976 Library

25 of Congress -- whether we can do that.
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 1      THE COURT:  So how -- I think we could fit it in

 2 the box.  It's just the box might not be able to hold

 3 everything.  So you know, we've labeled the boxes from

 4 X to X in hundreds --

 5      MR. STRUMWASSER:  I don't understand Mr. Velkei's

 6 concern here.  We could scan them.  They just have to

 7 be visually understandable.  And it's just a question

 8 of whether a reviewing court would have and would be

 9 willing to use Adobe Reader.  We can talk about that

10 offline.

11      THE COURT:  I understand that this might not fit

12 in a box, so I'll put it over here.

13      MR. STRUMWASSER:  Is it just the binder that is

14 the issue?

15      THE COURT:  I think so, yes.

16      MR. STRUMWASSER:  That's a challenge we can meet.

17      MR. VELKEI:  Right.  We can fix that.  We can find

18 a Pendaflex folder.

19      MR. VELKEI:  We'll Acco fasten them maybe, just

20 sort of -- yes, we'll take care of that, your Honor.

21      THE COURT:  Then there's a few things hanging out

22 here I wanted to ask you about.

23          There's a subpoena for Aetna Life Insurance

24 Company.  Do you want that to be separate or go with

25 something?
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 1      MR. STRUMWASSER:  That's a part of the issue that

 2 we're going to talk about shortly, about the

 3 declarations.

 4      THE COURT:  Right.  But did you want it marked or

 5 separately or does it go --

 6      MR. STRUMWASSER:  I think they were all attached

 7 to other documents.

 8      THE COURT:  Attached already?  Can I return this

 9 to them?  So here's a few things I believe are

10 returnable.

11      MR. VELKEI:  Okay.  I think these are yours --

12 maybe not.

13      THE COURT:  So there's -- this needs to be filed.

14          All right.  So where do we stand on --

15      MR. STRUMWASSER:  Before we move on, I'm not

16 sure -- I don't recall where we left 661, but I've now

17 looked at it.  661 is a one-page graph that graphs

18 numbers straight out of their annual statements and

19 that identifies each data point source by references to

20 the statements.

21      THE COURT:  All right.  So --

22      MR. VELKEI:  We just need to go back and look at

23 the transcript, your Honor.  We'll circle back

24 tomorrow.

25      THE COURT:  661.  I'm not opposed to putting it in
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 1 evidence.  I just had marked it and couldn't figure out

 2 what I'd done.  If you could check into it.

 3      MR. VELKEI:  I will.

 4      THE COURT:  But that's a good point.  So I need to

 5 write this down.  Right?

 6      MR. STRUMWASSER:  The least administratively

 7 burdensome thing to your Honor is if you admit it now

 8 subject to a motion to strike --

 9      MR. VELKEI:  Tomorrow I promise you --

10      THE COURT:  If you do it tomorrow, that's fine.

11 Otherwise, I will do what you asked.

12      MR. GEE:  Your Honor, I'm sorry.  We had one more

13 document in our records that you hadn't shown.  484?

14      THE COURT:  Okay.

15          I have 484 is an e-mail dated 6/22/08, and

16 it's in evidence.

17      MR. GEE:  Okay.  Our mistake.

18      THE COURT:  Does that sound -- is that what it is?

19      MR. GEE:  It is a June 22, '08 e-mail.  We must

20 have just missed it.  Thank you, your Honor.

21      THE COURT:  Did you have anything left over?

22          The list of not admitted is probably worth

23 something.

24      MR. KENT:  Right.  That would be a good check and

25 balance.
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 1      THE COURT:  So before I do that, before I copy

 2 these -- I guess I can even copy it.  But I would like

 3 that one to figure that out, and then I can copy these,

 4 and you can tell me.

 5      MR. VELKEI:  Okay.

 6      THE COURT:  So what do you want to take up first,

 7 the proposed order for the --

 8      MR. VELKEI:  CMA?

 9      THE COURT:  -- CMA document?

10      MR. VELKEI:  Sure.

11      MR. STRUMWASSER:  Sure.

12      MR. VELKEI:  Your Honor, we looked at the

13 Department's edits.  We really had some minor edits and

14 one substantive issue we wanted to address with you.

15      THE COURT:  So I'm going to mark that as 1052, and

16 it goes with the record.  So we don't have any other

17 issue.

18          Okay.  Second proposed order.

19          (Department's Exhibit 1052 marked for

20           identification)

21      MR. VELKEI:  Maybe we can even get this marked,

22 your Honor.  This shows the changes that we're

23 proposing from what the Department submitted.

24      THE COURT:  This is 5553.

25          (Respondent's Exhibit 5553 marked for



18188

 1           identification)

 2      THE COURT:  And this is -- that will also go with

 3 the record.

 4      MR. STRUMWASSER:  We haven't seen this before,

 5 so --

 6      THE COURT:  You want to take a minute to look at

 7 it?

 8      MR. STRUMWASSER:  No, we can do it on the fly.

 9      MR. VELKEI:  So in the first paragraph, we're just

10 trying to give some further context to what sort of

11 prompted this request in the first place.

12          I don't imagine that that language is

13 objectionable.

14      THE COURT:  It's a statement of filing.  It's all

15 right with me.

16      MR. STRUMWASSER:  Just the first part of it.

17      MR. VELKEI:  "First part" meaning the first

18 paragraph or --

19      MR. STRUMWASSER:  No, just the first sentence.

20      MR. VELKEI:  The second sentence, "CDI opposed

21 PacifiCare's motion for contempt against CMA and sought

22 to withhold further production on the basis of attorney

23 work product and attorney-client privilege.  We believe

24 that accurately states the procedural context and why

25 the Judge then ordered that these be produced in
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 1 camera."

 2          So we just wanted to make it clear that that

 3 was the impetus for the Judges's order to produce in

 4 camera.

 5      THE COURT:  Do you disagree?

 6      MR. STRUMWASSER:  We don't disagree.  I think what

 7 one has to be careful about in the stuff that they're

 8 tendering is that I don't want that sentence to be a

 9 characterization of who the holder of the privilege is

10 and what the document is.

11          There has been a concerted effort to

12 characterize the claims of privilege in a way that

13 makes them look goofy when they aren't.  So I don't

14 think the second sentence adds much.

15      THE COURT:  All right.  I'll think about it.

16      MR. VELKEI:  Yeah, I mean, I don't understand.  If

17 we don't disagree with this -- if there's no

18 disagreement on the substance -- we just want to make

19 sure the context is clear.

20      MR. STRUMWASSER:  Also, I don't think there is a

21 claim of -- I don't think that --

22      THE COURT:  I think the attorney-client privilege

23 claim disappeared.

24      MR. VELKEI:  But that was asserted at the time

25 when we moved to compel.  And the fact that it
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 1 disappeared is also relevant.  We didn't put a finding

 2 in there with regard to that.  But we're simply trying

 3 to be accurate about what prompted the Court's in

 4 camera review.

 5      MR. STRUMWASSER:  We --

 6      THE COURT:  Then you're going to have to put in

 7 there that I didn't accept any privilege for attorney

 8 client privilege or something.

 9      MR. VELKEI:  I'm happy to do that.

10      THE COURT:  I don't want to add that.  I'm going

11 to take that part out.  But I'm going think about the

12 other part of the sentence.

13      MR. VELKEI:  So it will be on the basis of work

14 product, period, and just remove --

15      MR. STRUMWASSER:  And official information.

16      THE COURT:  Irrelevance was the other, right?

17      MR. VELKEI:  So we could say, to be accurate,

18 basis of attorney work product, attorney-client

19 privilege, official information, and relevance.

20      THE COURT:  That was the things that were on the

21 document.

22      MR. VELKEI:  Right?

23      THE COURT:  Is that correct?

24      MR. STRUMWASSER:  Yes.

25      MR. GEE:  Yes, well, technically, the documents
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 1 were withheld on the grounds that they were irrelevant.

 2 The documents that were irrelevant shouldn't have been

 3 turned over.  They were inadvertently produced.  United

 4 only issues and that was the basis for --

 5      MR. VELKEI:  So you just want work product

 6 privilege and official information?

 7      MR. STRUMWASSER:  I'd like to suggest the

 8 proposition that the second sentence creates more

 9 problems than it's worth.

10      MR. VELKEI:  Well, no, I disagree.

11      THE COURT:  Well, I'm going think about it.

12          Then it says "produced in camera inspection."

13      MR. GEE:  I don't -- I'm not sure what the four

14 categories over documents refer to.

15      MR. VELKEI:  We actually had put them in there but

16 didn't wanting to into a fight over wordsmithing.  It

17 was the communications with PacifiCare-United, any

18 complaints -- I've got the four categories handy.  I

19 just wanted -- we removed the description so there was

20 no -- we didn't get into a back and forth about what

21 exactly the Court ordered.

22      MR. STRUMWASSER:  Your Honor, I don't think

23 there's anything wrong with the language that's been

24 proposed by the Department.

25      THE COURT:  Okay.  Then on the next page, "990,"
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 1 which is what?

 2      MR. VELKEI:  Yes, your Honor.  On this particular

 3 issue, the confusion we have is there is a particular

 4 document that's being singled out as the basis for the

 5 Court's finding.  And we just want to understand what

 6 that was.

 7          And we understand the Court's concern about

 8 making it available to us, but at a minimum, we wanted

 9 to get a description of what this is and why it was

10 singled out.  Is it a confidentiality agreement?  If

11 so, we're entitled to that information.

12          So in bringing this writ, we want to be able

13 to say, you know, there has to be an evaluation and the

14 ability to argue the basis for your finding.

15      THE COURT:  The Court's going to have it.

16      MR. VELKEI:  But we won't, and the problem is,

17 without us having some basis for what the Court's

18 ruling is, it makes our job difficult in presenting

19 this issue to the Court.

20          Because that particular document, 2577, was

21 singled out and they've made much of it in oral

22 argument, we're just asking for a description of what

23 it is.  Is it a confidentiality agreement?  Is it some

24 testament to their interests were aligned?  We have no

25 sense of what it is.  And it seems appropriate to at
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 1 least describe it generally.

 2      THE COURT:  Is it in the log?

 3      MR. VELKEI:  The simple description says "From

 4 Mr. Silva to Mr. Strumwasser dated" I think it's "May

 5 of 2009."

 6      MR. GEE:  It's in the log.  We've identified it by

 7 Bates number, which the reviewing Court will have, and

 8 we've described it on the record.

 9      THE COURT:  What's the description?

10      MR. GEE:  On the record?  I don't have the exact

11 cites but --

12      MR. VELKEI:  Try and estimate.  What is the

13 description?  What is the document?

14      MR. GEE:  It's on the record.

15      THE COURT:  What's the --

16      MR. GEE:  What we've said on the record is it

17 reflects understanding of confidentiality.

18      MR. VELKEI:  What does that mean?

19      MR. KENT:  Your Honor, that puts is us in a

20 position of having to argue that there really wasn't a

21 legally viable expectation of confidentiality without

22 knowing the basis for your finding.

23          It is -- it's the ultimate -- we have to argue

24 about something that we don't have any insight into.

25      MR. VELKEI:  So we're just looking for a general
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 1 description, particularly, your Honor, because they

 2 singled this out and said, "This is very important.

 3 This underlines the Court's finding."

 4          I we want back to the privilege log.  I got

 5 the date and the from-to but --

 6      THE COURT:  What does it say on the privilege log?

 7      MR. GEE:  It identifies the document by the date,

 8 the to-from.

 9      MR. McDONALD:  Here it is.  It doesn't say

10 anything.

11      MR. VELKEI:  It says Bates number, which doesn't

12 help us, date, which is May of 2009.  Says "subject"

13 "document" -- "Document subject, PacifiCare."  That's

14 all it says.  And it says author, recipient, CC.

15      MR. STRUMWASSER:  That's what a log does.

16      MR. VELKEI:  Well, but if they're singling this

17 out as the basis for your finding, your Honor, we just

18 want a general description of what the document is.

19 For example, if it is a confidentiality agreement,

20 that's not something that should be protected.  We're

21 entitled to know at least if there's a confidentiality

22 agreement between the parties.  If it's something else,

23 what is it?

24          But they've basically put in the order that

25 this -- you know, they put language in your order that
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 1 says you've singled this out as the basis for your

 2 findings.

 3      THE COURT:  Says "including."

 4      MR. VELKEI:  Right, but I mean, they're

 5 identifying one document in particular, and we're just

 6 trying to get some sense of what that is.

 7      MR. GEE:  We identified it in response to request

 8 from PacifiCare to identify the basis.

 9          We're fine saying -- adding "after which,

10 reflects an understanding of confidentiality."  That is

11 a description of the document.

12      MR. VELKEI:  That's a truism.  "We're finding

13 confidentiality based on a document which supports

14 confidentiality" -- which is confidentiality agreement,

15 which is an e-mail talking about the need for

16 confidentiality.

17          I mean, we're guessing.  And for purposes of a

18 writ, we're entitled to have some understanding of what

19 about the basis is such that we can argue before the

20 Court.

21      MR. GEE:  That's your understanding.  It's

22 understanding confidentiality.

23      THE COURT:  I'll consider that.

24          Then the last thing is?

25      MR. VELKEI:  Yes, your Honor.  So we went back --
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 1 because the Department made much of the fact that you

 2 previously directed them to make redactions, we wanted

 3 to be clear.  We went back in the record.  There was

 4 one document that was redacted on the basis of attorney

 5 work product.

 6          So what we'd like to do is mark that as an

 7 exhibit to go with the record and then just reference

 8 it in the order.  The rest of the redactions were all

 9 the names of providers.

10      THE COURT:  Right.

11      MR. VELKEI:  So I am --

12      THE COURT:  I'm not sure I understand.

13      MR. GEE:  Yeah, I'm not sure I understand.

14      MR. VELKEI:  The point is, our position is much of

15 this could have redacted.  The Department said on the

16 record and put in the order, "Oh, we were told to go

17 back and redact."

18          Well, as it turned out, in the entire

19 production, one document was redacted on that basis.

20 So we just want to make clear in the order that it was

21 not multiple documents but simply one and see if we

22 could mark -- we'd like to mark for identification that

23 particular document so that it goes with the record.

24      MR. GEE:  This is just unnecessary.  These are

25 things they can argue.
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 1      THE COURT:  It's in there.

 2      MR. GEE:  It's in the record.

 3      MR. VELKEI:  No, the documents that were redacted

 4 are not in the record.

 5      MR. STRUMWASSER:  What is the relevance of the

 6 document being in the record?

 7      MR. VELKEI:  Because part of our basis here is

 8 there could have been more to redact information --

 9      THE COURT:  It's on the list.  Right?  So you can

10 refer to it.

11      MR. GEE:  When I said "on the record," we did this

12 with -- it's in the transcript when we produced

13 documents as redacted.

14      MR. VELKEI:  I guess, your Honor, I guess the

15 point is, you know, we just --

16      THE COURT:  I know you're frustrated.  And I know

17 you're taking a writ.  And you can do --

18      MR. VELKEI:  Right.

19      THE COURT:  And I'll do whatever the Court tells

20 me to do.

21      MR. VELKEI:  Your Honor, and we understand that

22 the Court believes it's doing the right thing.  And

23 we're not challenging the Court on that basis.

24          We're just trying to have an informed decision

25 that makes clear what was the underpinnings of it.  And
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 1 I would just suggest that the language present by the

 2 Department is unduly cryptic.  So if we could just mark

 3 for the record the document that was redacted on the

 4 grounds of attorney work product as, I guess, 5554,

 5 your Honor --

 6      THE COURT:  I'm not going to do it separately.  It

 7 can be attached to 5553.

 8      MR. VELKEI:  Thank you.

 9          So maybe if we could just sort of go back over

10 our asks.  We're okay to the extent, your Honor, on

11 Line 4 of Page 1 of our red line, if you want to say

12 "the basis of attorney work product, attorney-client

13 privilege, and official information," period.

14          We can even -- our changes to the next

15 sentence, we're happy to leave it the way the

16 Department had it, if that gives the Judge -- gives you

17 some level of comfort.  We would ask that there be some

18 detail describing what Exhibit -- what 2577 is, but we

19 leave that to the Court's discretion.

20          And frankly at this point, we've now marked

21 into the record or made part of the record what was the

22 extent of redaction on the basis of work product.

23      THE COURT:  So are you going to -- okay.  Fine.

24      MR. VELKEI:  So we would just suggest that there

25 really isn't any harm in leaving it in there.  And our
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 1 view is, you know, we should all be transparent about

 2 this process, and to the extent we can get some further

 3 information about what the underpinnings were, that's

 4 all that we're trying do so that somebody else, a

 5 reviewing court and us as the respondent, can all make

 6 meaningful arguments.

 7      THE COURT:  I'm trying to be as transparent as I

 8 can.

 9          So I will do an order and have it to you

10 tomorrow morning, whatever it is.

11      MR. VELKEI:  Thank you, your Honor.

12      THE COURT:  The motion to dismiss?

13      MR. GEE:  Your Honor, before we move on, did we

14 e-mail to you the Word version of this?

15      THE COURT:  I believe you did.  I believe I can

16 work on it.  You sent me both, pdf and Word, right?

17      MR. GEE:  Right.

18      MR. VELKEI:  Your Honor, does it make sense to

19 take up the ex parte issue that the Court raised

20 previously?

21      THE COURT:  Yes, because I keep thinking about it.

22          So I guess you need to turn over those things,

23 I guess.  You know, I -- I guess there's some things

24 that I have to do.  I'll try and do it on my own and do

25 the best I can.  I certainly do think that, I guess,
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 1 under the APA and ex parte, I have the responsibility

 2 to find out what these things are so that I can make

 3 rulings, sensible rulings on them.

 4          They were the irrelevant documents.  I think I

 5 put on the record, but if I haven't already, I divided

 6 the irrelevant documents into three parts: the travel

 7 documents, which are going to go on a -- some kind of a

 8 list, right?

 9      MR. GEE:  Sure.

10      THE COURT:  One page that -- it's totally blank,

11 which I don't really -- I'm not sure -- I mean, you can

12 have it, if you want it.

13          Do you have any objection?  It's irrelevant.

14      MR. VELKEI:  We'll take it.

15      MR. GEE:  If they really, really want it.

16      MR. VELKEI:  Whatever you're going to give us,

17 we'll take.

18      THE COURT:  It's a UCOP94.

19      MR. VELKEI:  Okay.

20      THE COURT:  Then there's a set of things that have

21 to do with United.  They're very small.  It's a very

22 small amount, but you may be giving me more stuff, so I

23 don't know.

24      MR. GEE:  Yes.

25      THE COURT:  Then there was a redacted document.
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 1      MR. GEE:  Yes.

 2      THE COURT:  And you were going to tell me -- you

 3 did not do the redactions, which is a question I wanted

 4 to know.  It seems I should know that.  They said they

 5 did not do the redactions.

 6          And I asked them then to look into -- one of

 7 the redactions looked like personal information; the

 8 other one, I couldn't tell what it was.

 9      MR. GEE:  We've confirmed that the one that looked

10 like personal information was in fact the cell phone

11 number and maybe an address.

12      THE COURT:  Okay.

13      MR. GEE:  That was UCLA109.

14      THE COURT:   Okay.

15      MR. GEE:  The one that your Honor couldn't tell

16 the redaction, UCLA94.

17          We've spoken to UC's counsel.  They're fine

18 with producing it to your Honor for in camera

19 inspection as long as there's no waiver of the

20 attorney-client privilege or whatever privilege for

21 this document.

22          They have e-mailed it to me with the

23 understanding I would not open the attachment and I

24 would forward it to your Honor under those conditions.

25 And as long as we have confirmation, I can do that.
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 1      THE COURT:  So that is something they're not going

 2 to give to either side, and they want me to look at it

 3 to make sure that that's acceptable.  And so that is

 4 what I'm going to do with that document.

 5          Is that acceptable?

 6      MR. VELKEI:  That makes sense, your Honor.

 7          A couple questions:  We have not received any

 8 kind of declaration from anybody at the UC saying that

 9 there was an expectation of confidentiality on their

10 side.

11      THE COURT:  I think this is the one document,

12 right?

13      MR. GEE:  I'm not sure.

14      MR. VELKEI:  So the CMA submitted a sworn

15 declaration attesting to certain expectations of

16 confidentiality.  UC is a different animal entirely.

17 It's a healthcare -- a large healthcare provider.

18 We've not seen anything where they agree with the

19 Department's position where they say, you know, "We

20 thought there was a reasonable expectation of privacy,

21 and here's why."

22          And so from our perspective, at a minimum, we

23 would want to see some evidence from the UCs.

24      THE COURT:  Okay.  So in trying to understand this

25 myself, I believe that -- and I don't know if you're
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 1 going to take this on a writ; you probably to have do

 2 it separately.  But my understanding is that the

 3 Department is independently asserting attorney work

 4 product privilege on some documents.

 5      MR. GEE:  Yes.

 6      THE COURT:  And that that's what I'm reviewing

 7 not -- except for this one document, not an

 8 attorney-client privilege asserted by the UCs.

 9      MR. VELKEI:  But that still requires some evidence

10 from the UC that they agreed to treat anything that was

11 turned over by the Department --

12      THE COURT:  You'll have to argue that --

13      MR. GEE:  That's not the standard.

14      THE COURT:  I don't know if that's the standard or

15 not.  You can argue that somewhere.

16      MR. VELKEI:  All right.

17      THE COURT:  I'm just doing this to try and make it

18 work.  If you want to take it up, that's fine.

19          So you need to -- I guess there's other

20 documents you need to give me.

21      MR. GEE:  We have documents.

22      MR. VELKEI:  Your Honor, while the Department's

23 doing that, with regard to the ex parte communications,

24 we believe that 11430.50 of the Government Code speaks

25 to what the Court needs to do, which is to prepare a
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 1 memo of any communications, whether in connection with

 2 the UC or the CMA, any communications they've had with

 3 the Department saying the substance of those

 4 communications, place that into the record, and then we

 5 would have an opportunity to comment on those

 6 communications.

 7      MR. GEE:  We disagree.  These were not improper

 8 ex parte communications.  They were taken in

 9 furtherance of disposing of an issue your Honor has

10 statutory authority to review in camera.

11      THE COURT:  So I've taken the middle road.  I have

12 consulted with counsel for -- our counsel, and they

13 agree that I have the right to do it.

14          But I have put on the record what the content

15 of that is.  I'm not going do it in writing, but the

16 content was questions about the dividing up of these

17 different documents.  And I don't see how I can

18 understand the documents without finding out what their

19 position is on those things.

20          And it turns out one of them is being

21 requested to be treated as attorney-client privilege by

22 UCs.  That's all -- so it's on the record.

23          I mean, I find it a very difficult issue.  If

24 the Court decides to send it back to me and wants me to

25 do something else, I'm happy to do whatever I'm told to
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 1 do.

 2      MR. VELKEI:  We understand the Court these issues,

 3 has worked hard at these issues.  And we don't want to

 4 suggest anything to the contrary.

 5      THE COURT:  And I think they're open issues.  I

 6 don't know that they've all been decided on the APA.

 7          So there is a motion to dismiss some of the

 8 material.

 9      MR. VELKEI:  And your Honor, just to close the

10 loop on the ex parte thing, could we ask the Court

11 whether there are any ex parte communication in

12 connection with the CMA?

13      THE COURT:  I don't believe there were.

14          Were there?

15      MR. GEE:  I don't recall.

16      THE COURT:  I don't believe so.  Nothing that -- I

17 didn't have the same problems.  They just handed me all

18 that stuff, and I went through the log.

19          So actually, I had more information.  I would

20 like a log because that's actually how did I it with

21 the other materials.  I went through the log, and then

22 I took out all the things that were claimed on the log

23 to be relevant, and then I looked at them separately.

24      MR. STRUMWASSER:  Can we just make it clear, your

25 Honor?  If there had been any ex parte communications,
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 1 they would have been things that happened here on the

 2 record.

 3      THE COURT:  Correct.  I didn't do anything

 4 separate with that.  And I did have a log.

 5          But when I got these UCLA things, I didn't

 6 understand how they were divided.  That was really -- I

 7 might have understood if I had a log.  And it turns out

 8 there is an issue.  So that was really what it was all

 9 about.

10      MR. VELKEI:  Thank you, your Honor.

11      THE COURT:  Okay.  Anything else?

12      MR. STRUMWASSER:  On the motion dismiss, your

13 Honor, on the basis of the Court's prior rulings about

14 motions to dismiss, we're prepared to submit.

15      THE COURT:  So that's 5541, correct?  So this is a

16 motion to dismiss acknowledgment claims.  There's no

17 response, and there's no stipulation.  So I have to

18 deny the motion.  I believe that that's required.

19          That doesn't mean that they aren't going to

20 get dismissed.  It simply means that, because of the

21 process and the proposed decision, I don't believe that

22 I have jurisdiction to dismiss them prior to the

23 decision.  So they might get dismissed in the decision,

24 but the motion to dismiss them without a stipulation is

25 denied.
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 1      MR. VELKEI:  Your Honor, if we could just be

 2 addressed briefly on that issue.

 3      THE COURT:  Yes.

 4      MR. VELKEI:  So is the Court's view that, unless

 5 the Department stipulates to have this adjudicated

 6 prior to submission, you have no jurisdiction to

 7 dismiss.

 8      THE COURT:  I have no jurisdiction to dismiss, not

 9 to rule.  I can rule on it.  I'm denying the motion.

10      MR. VELKEI:  Right.

11      THE COURT:  I think the law is very settled on

12 this issue, if you look at the law.  I don't have an

13 independent right to dismiss charges.  I have to do

14 that in the decision.  Certainly done it many, many,

15 many times in a proposed decision.  Many of them have

16 been accepted, some of them have not.  That's part of

17 the process.

18      MR. VELKEI:  And I'll just say for these purposes,

19 your Honor, I think what makes this different -- and

20 really it's pretty remarkable that the Department is

21 taking this position -- is they have agreed on the

22 record repeatedly that any claims that were paid within

23 15 working days or acknowledged through EDI are not at

24 issue in this case.

25          Mr. Laucher -- I said, "What should happen?"
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 1          "They should be dismissed."

 2          So it seems to me that the other side has

 3 stipulated on the record repeatedly that these are not

 4 at issue, and we're just down to an accounting of sort

 5 of separating those out.

 6      THE COURT:  And when we get down to how you're

 7 going to present your factual findings, much

 8 appreciated would be if you can do that.

 9      MR. VELKEI:  Present -- do -- I'm sorry.

10      THE COURT:  You can tell me which ones were paid

11 within 15 days or --

12      MR. VELKEI:  What would also help and part of the

13 process here is we went to great time and expense, your

14 Honor -- and we understood that the Department was in

15 fact going to respond to our letter.  That's what we

16 were told.  And we were told in this court that they

17 agreed with our analysis.

18          And so the Court said, "Well, you know, then

19 I'll have to take the issue up."  They have never,

20 despite our requests, provided the methodality for

21 which they came up with a specific number of alleged

22 violations in some of these buckets.  And at a minimum,

23 we would ask that they be required to provide that to

24 us.

25          Part of the challenge here and what we had
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 1 frankly hoped as we now go into experts there would be

 2 an opportunity to shave off some of these alleged

 3 violations so when the experts are dealing with what's

 4 really at issue they'll understand what's really at

 5 issue.  And the problem is, now we're kind of going

 6 into a free for all where much of this may well be

 7 dismissed and should be.

 8      THE COURT:  There is an alternative, that I can

 9 propose a mandatory settlement conference not to settle

10 the case but to determine some of these issues so that

11 that can be done.

12      MR. STRUMWASSER:  Let me start by saying I will

13 just categorically deny everything Mr. Velkei just said

14 and move on from there.  We filed a statement of

15 position back June of last year in which we enumerated

16 our contentions at the time.  As it happens, we

17 contemplate revising that before submission.

18      THE COURT:  All right.

19      MR. STRUMWASSER:  But --

20      THE COURT:  Well, that's good.

21      MR. STRUMWASSER:  And I think that -- you know.

22 But I want to make it clear that we don't agree with

23 their calculations and there's all kinds of issues.

24 And this will be all be done in an orderly fashion, and

25 I expect that Mr. Cignarale will actually talk about
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 1 numbers of violations.

 2      MR. KENT:  Your Honor, this is not being done in

 3 an orderly process.  We've been at this now for

 4 multiple years.  In our view, 99.9 percent of these

 5 alleged violations are purely -- are meritless.

 6          But we are in the position that we are being

 7 dragged along in this proceeding and, at the same time,

 8 the Department has not just tried to wage the bigger

 9 battle in the press but they've held up -- as is in the

10 record now, they're holding up dividend payments.

11          So they're trying not just to bloody us

12 through an administrative proceeding but they're trying

13 to bloody us financially outside of this proceeding on

14 the sole basis of making a bunch of allegations, again,

15 most of which we think are purely meritless.  And it

16 just seems extremely unfair, at a minimum, that they

17 would be able to continue to get away with that.

18          In terms of a mandatory settlement

19 conference --

20      MR. VELKEI:  Great idea.

21      MR. KENT:  -- you know, we would welcome --

22      MR. VELKEI:  Let's do it.

23      MR. KENT:  -- anything to get this case down to a

24 manageable point where it is easier for the Court, it

25 is easier for the parties, it's easier for the experts
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 1 to deal with what in fact is at issue in this case.

 2          The reticence -- more than the reticence.  The

 3 refusal of the Department to do that, I'm glad it's

 4 being noted on the record.

 5      MR. STRUMWASSER:  What is being noted on the

 6 record is which side it is that's attempting to bring

 7 ex-record information into the record.

 8      MR. VELKEI:  So, your Honor, we would jump at the

 9 opportunity to have a forum whereby perhaps we could

10 deal with some of these issues in a meaningful fashion.

11 And I think it will serve everyone's interests at the

12 end of the day.

13      THE COURT:  Okay.  I have a motion -- I mean, I

14 have the declarations of Aetna, and there are some

15 other declarations there.

16          5540 they've been requested to placed in an

17 envelope, which I understand is agreed.

18      MR. STRUMWASSER:  Yeah, whatever you're going to

19 do with it.  We don't have any objections to the

20 envelope.

21      THE COURT:  You have then objected to the

22 declarations or request cross-examination.

23      MR. STRUMWASSER:  That's right.

24      THE COURT:  So under -- these are not being

25 offered under Government Code Section whatever, where
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 1 they're being offered as direct testimony.  If I admit

 2 them, this would be as administrative hearsay.  But the

 3 problem or the challenge always is, to what is it

 4 related?

 5      MR. STRUMWASSER:  There is no other evidence about

 6 the facts that are asserted in the declarations.

 7      THE COURT:  So that's my question to you.

 8      MR. KENT:  Well, we feel that this should be

 9 admitted for all purposes.  We did this -- rather than

10 just give this to our experts --

11          (Reporter interruption)

12      MR. KENT:  The other way is we could have just

13 given these to our experts, and they could form

14 opinions based on them.  In an effort to be totally

15 transparent on issues we think are extremely important

16 and informative, we submitted declarations so if the

17 Department wants to cross-examine these declarants, we

18 have no objection to that.

19      THE COURT:  So do you want to bring them in?

20      MR. KENT:  Sure.  We can make arrangements.

21      MR. VELKEI:  Do we need to, or is it really up to

22 the Department if they want to cross-examine?

23      MR. STRUMWASSER:  We have a request for

24 cross-examination.

25      THE COURT:  You do.
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 1      MR. STRUMWASSER:  Yeah.  But I think Mr. Kent may

 2 have made a constructive suggestion here.  Obviously

 3 our first and foremost objection to this is that

 4 they're utterly irrelevant, what we've done with other

 5 companies and all of that.

 6          What Mr. Kent has suggested is that he's going

 7 to give it to the expert who is going to expound on

 8 what we considered to be an irrelevant theory.  And

 9 obviously we have to objection to the expert using

10 whatever he wants to use.  And at that point, I think

11 your Honor is going to be confronted with the pristine

12 question:  Is any of this relevant, the expert's

13 opinion and the things he relied upon?

14      MR. VELKEI:  He or she.

15      MR. STRUMWASSER:  I thought it was Dr. Kessler.

16 Am I mistaken?

17      MR. VELKEI:  No.  It may well be Sue Stead, the

18 former --

19      MR. STRUMWASSER:  Okay.  So the way in which the

20 relevance objection can be avoided at this point is by

21 deferring this and letting them use it as a basis for

22 the opinion.  And if it's only used in that way, we

23 have no objection to them not coming in.

24          I don't think they're allowed now, to bring --

25 we're not asking for -- if your Honor's going to admit
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 1 this as administrative hearsay in support of nothing at

 2 all, then we're okay with not bringing these witnesses

 3 in.  But I don't think they can bring these witnesses

 4 in now because they're not on the witness list; it's

 5 way too late.  And we're not looking for an opportunity

 6 to have three or four new witnesses cross-examined

 7 here.

 8      THE COURT:  How about I admit them subject to them

 9 being connected up with the experts?

10      MR. KENT:  Well, no.  We don't want them just to

11 be -- that's why we've submitted them.  We don't want

12 it just to be administrative hearsay.  If the

13 Department wants to take the opportunity to

14 cross-examine these people, we won't object to it.

15      THE COURT:  So the only way you can get

16 declarations in under the APA that are not

17 administrative hearsay is under Government Code

18 Section 1 --

19      MR. McDONALD:  11514.

20      THE COURT:  -- 11514.

21      MR. STRUMWASSER:  But these are not in fact

22 compliant with 11514.

23      THE COURT:  Correct.

24      MR. STRUMWASSER:  There are specific notice

25 requirements and statements to be made, and they aren't
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 1 here.

 2      THE COURT:  So even if I waived the 10 days prior

 3 to the hearing or continued hearing, I don't have the

 4 requirements for a 11514 Government Code affidavit.

 5      MR. KENT:  I'm sorry.  We can slap a new cover on

 6 these and take care of that post haste.  So I think

 7 that, in terms of this technical objection -- I'll put

 8 it in quotes -- I don't think it really has any kind of

 9 meaning.

10          I think the more productive thing is for the

11 Department to decide whether or not they want to

12 cross-examine these people or just leave these

13 declarations.

14      THE COURT:  I am not admitting these as direct

15 testimony.  I have never done that.  I'm not going to

16 start now with this hearing.  They are administrative

17 hearsay.  And administrative hearsay has its own

18 problems.

19          "Supplementing or explaining other evidence

20 that over timely objection shall not be sufficient in

21 itself to support a finding unless it would be

22 admissible over objection in a civil action."  Of

23 course, my favorite of all times is, "An objection is

24 timely if before submission of the case or on

25 reconsideration."  I don't know who thought of that
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 1 one.

 2          So I'm willing to admit them as administrative

 3 hearsay subject to being connected up.  That's the best

 4 you're ever going to get from me.

 5      MR. KENT:  That's fine, your Honor.

 6      THE COURT:  All right.

 7      MR. STRUMWASSER:  Well, if you're going to admit

 8 it as administrative hearsay, then --

 9      THE COURT:  There's no requirement that they

10 cross-examine as administrative hearsay -- that you

11 cross-examine as administrative hearsay.  That's all it

12 is.

13      MR. STRUMWASSER:  Are we at liberty to call these

14 witnesses?

15      THE COURT:  Sure.

16      MR. STRUMWASSER:  We'll think about that.

17      MR. VELKEI:  Can we take a break, your Honor, and

18 come back?

19      THE COURT:  Certainly.

20          (Recess taken)

21      THE COURT:  All right.  So I'm going mark as

22 Exhibit 1053 the order re CMA.

23          (Department's Exhibit 1053 marked for

24           identification)

25      THE COURT:  And unless you see a typo, I'm marking
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 1 it as 1053.

 2          Here's a copy for Mr. Gee and a copy for

 3 Mr. Velkei and a copy for the court reporter.

 4          What else can we do?

 5      MR. STRUMWASSER:  We think we're done.

 6      THE COURT:  I don't think so.  There's too many

 7 pieces of paper on my desk.

 8      MR. VELKEI:  So the request for the Blue Cross

 9 electronic database, your Honor, just want to take it

10 up if we could.

11      THE COURT:  Yes.

12      MR. GEE:  We just received it yesterday.

13      THE COURT:  So you're not ready?

14      MR. VELKEI:  Maybe that means the Department's

15 thinking of actually turning it over.  Gives me hope.

16      MR. GEE:  Means we just got it yesterday.

17      MR. VELKEI:  It is a page.

18      THE COURT:  Is that the 5552?

19      MR. VELKEI:  Yes, your Honor.

20      THE COURT:  So you want to respond?

21      MR. GEE:  Yes.

22      THE COURT:  By?

23      MR. GEE:  Next Friday?

24      THE COURT:  Sure.  Just e-mail it, please, because

25 I won't be here.
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 1      MR. VELKEI:  Couple of other things, your Honor.

 2      THE COURT:  Yes?

 3      MR. VELKEI:  We had taken up, sometime back,

 4 getting a -- working with the Department to get a

 5 glossary, sort of a legend that corresponds to the

 6 database in the same way we did with the CMA.

 7          We sent that to Mr. Gee yesterday.  Just want

 8 to make sure there's not going to be any issue about

 9 getting that.  We're not looking for it next week, but

10 we would like to get it in the next few weeks, just to

11 confirm our understanding to the extent we don't know

12 what something means, to fill in that information.

13      MR. GEE:  Yes, we'll do that.  I received it

14 yesterday.

15      MR. VELKEI:  Great.  I also wanted to -- the Court

16 had asked us to put in writing our view on the

17 undertakings and what inferences we would like drawn on

18 the absence of a witness from the Department.

19          There really are just two, one of which we

20 already discussed -- both of which we already

21 discussed, I think one of which is not in dispute,

22 about complying with the 95 percent metric.  So we have

23 a very short statement of what the two issues are.

24 Just like that mark that for the record.

25      MR. STRUMWASSER:  And our understanding, your
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 1 Honor, is we're going to make Mr. Cignarale available

 2 as the witness on this issue.  So I don't know that an

 3 offer of proof needs to be considered at this time.

 4      THE COURT:  Well, I'll mark it as 5554, and we

 5 will take it up, don't forget.

 6          (Respondent's Exhibit 5554 marked for

 7           identification)

 8      MR. VELKEI:  There was another point, and

 9 hopefully Mr. Strumwasser will not disagree with me on

10 this issue.  It's with regard to the remedial measures

11 motion.

12          I actually agree with Mr. Strumwasser that he

13 was right.  I think it's more appropriate to take it up

14 at the end, once we see what they actually want to do

15 with our information.  So obviously we're not waiving

16 the argument but we're deferring it until the time that

17 we get to proposed findings of fact and issues of law.

18      MR. STRUMWASSER:  I treasure opportunity agree.

19      THE COURT:  Okay.  If you give me one second so I

20 can make sure that all these other things are dealt

21 with in some way or another.

22          We still have the issue of preparing the

23 record for the review.  How are we going to deal with

24 that?  I have an envelope with the material.  I can

25 seal it and return it to the Department for delivery to
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 1 the Court.

 2      MR. STRUMWASSER:  Our expectation, your Honor, is

 3 that counsel for PacifiCare will advise us of their

 4 intentions, and we'll try to deal with as much of it as

 5 we can among counsel.  And then, if we have to come

 6 back -- I assume we'll have to come back for some kind

 7 of thing.

 8      MR. KENT:  What I envisioned is similar to --

 9 there's an expedited way in superior court on appeal

10 for the parties to create the transcript and do the

11 same thing.

12          We'll put together the physical transcript,

13 present it to the Department to review.  And then we'll

14 put some kind of document on top that we both sign off

15 on and then present something to the Court with an

16 order or something certifying it.

17      MR. STRUMWASSER:  I actually think the analogous

18 provision here is -- I don't actually think it's

19 appropriate to request a record from the Court, from

20 your Honor, from OAH at this time.

21          I think we're in the same kind of a realm as

22 you are when you go for an extraordinary writ in

23 appellate courts in which the party who is petitioning

24 just does a declaration saying, "Here are our Exhibits

25 1, 2, 3, 4 and 5."  And I wouldn't expect there to be
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 1 any dispute about that.  And then, if we want to put in

 2 stuff ourselves, we could do that.

 3          But all I think needs to be said on the record

 4 right now is we're going to talk to Mr. Kent.

 5      THE COURT:  Okay.  But what I would like to do is

 6 take those documents that I checked that are sealed in

 7 an envelope and return them to Mr. Gee.

 8      MR. KENT:  We don't have any objection to that.

 9      THE COURT:  I'll do that in a minute.

10      MR. KENT:  And I foresee that we'll make some kind

11 of request upon CDI counsel to lodge it or file it with

12 the appropriate court when we get to that point.

13      THE COURT:  Okay.  Then 995 is -- I'm sorry?

14      MR. STRUMWASSER:  Excuse me.  I was just going to

15 say, probably the tidiest thing to do, then, is for

16 your Honor to hold on to it right now.  And if, when

17 the time comes for us to submit that to the Court, then

18 that would minimize the time that we have it in our

19 custody rather than your Honor.

20      MR. KENT:  That's fine with us.

21      THE COURT:  Okay.  Then there's the 995, which was

22 the order and the -- the next witness testimony

23 agreement which I signed, I assume I returned back to

24 you?

25      MR. KENT:  Yes.
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 1      THE COURT:  Is it going to change now?

 2      MR. KENT:  I believe we're going to have to fine

 3 tune it because of Mr. Wichmann's testimony.

 4      MR. STRUMWASSER:  I'm sorry.  Yes, I've been in

 5 regular contact with Mr. McDonald, and we had resolved

 6 that after today we're going to talk some more.

 7          We understand that, before we all part

 8 tomorrow that we have an obligation to give your Honor

 9 something.  And I expect that we will be able to do

10 that.

11      THE COURT:  Okay.  Are we -- where are we on the

12 destruction of evidence matter?

13      MR. STRUMWASSER:  I just spoke to Ms. Evans a

14 little while ago.  We found some more materials, and

15 I'm sending her a letter probably tomorrow.  She's got

16 a response to my prior letter that she's going to send

17 me, and then we'll be talking.

18      MS. EVANS:  That's correct, your Honor.

19      THE COURT:  So that is an open issue?

20      MR. KENT:  Yes.

21      MR. VELKEI:  I do think it's important to note for

22 the record, your Honor, that the Department disclosed

23 that Ms. Smith's files were destroyed on the first day

24 of this trial, in fact, the day that she testified in

25 the case.  I think it's worth noting it was obviously
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 1 troubling to us, and I wanted to flag that point for

 2 Court's attention.

 3      MR. STRUMWASSER:  Your Honor, would you like to

 4 hear the rest of the story, or does it not matter?

 5      THE COURT:  It's up to you.

 6      MR. STRUMWASSER:  Okay.  We advised them that it

 7 was destroyed -- that Ms. Smith's computer was changed

 8 as a part of a regular cycle along with -- I think it

 9 was 140 other computers in Los Angeles.

10          On the first day of trial, there was nobody on

11 this side of the room that had any understanding that

12 any documents in Ms. Smith's computer were relevant.

13 So that's -- you know, an unnecessary observation about

14 a false fact.

15      THE COURT:  But there is an issue still pending.

16      MR. STRUMWASSER:  Yes.  As to their forensic thing

17 that they want to do, we're still working out the

18 mechanics and the protocols.

19      MR. VELKEI:  What's the false fact?

20      MR. STRUMWASSER:  That Ms. Smith's files were

21 destroyed on the first day of trial.  The technical

22 fact is Ms. Smith's computer was swapped out on

23 December 7th, and whatever happened subsequently

24 happened subsequently.

25      MR. VELKEI:  So it was taken from her to be
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 1 destroyed.  But you're not sure if it was destroyed --

 2      MR. STRUMWASSER:  It was not exactly taken from

 3 her to be destroyed.  It was taken from her to be

 4 replaced by an updated model.

 5          This is why these exchanges are so helpful.

 6      THE COURT:  Whatever.  You're going to get that to

 7 me, right?

 8          So what I have still pending issues are the

 9 destruction of evidence, and the undertakings.

10 Anything else?

11      MR. KENT:  We filed a motion earlier this week to

12 wrap up the document production issue, and Mr. Gee had

13 indicated yesterday they're going to --

14      THE COURT:  So that's the Washington issue?

15      MR. VELKEI:  Different issue.  We filed a motion

16 to compel certain categories of information.  I think

17 the Department wants to brief that issue, so we just

18 need to get a briefing schedule on that.

19      MR. GEE:  It's a motion to compel on our privilege

20 log from over a year ago.  And it's just going to take

21 some time -- I looked over it last night.  It's going

22 take some time to go back over the history of it.

23          I think many of these issues were already

24 argued and resolved.

25      THE COURT:  So when you do answer, what I would
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 1 appreciate from you is a cover note or something as to

 2 what number exhibit you're answering.

 3          Same with you.  Okay?

 4      MR. VELKEI:  Mm-hmm.

 5      MR. GEE:  Sure, sure.

 6      THE COURT:  So now if we're going to put

 7 everything away and these are traveling with the

 8 record, if you could then tell me which number you're

 9 referring to so we can pull them if we ever discuss

10 these things again.

11      MR. KENT:  Your Honor, that's fine.  Would it be

12 helpful for the Court if we picked a date and a time in

13 April that would work the rest of your schedule that we

14 could pick up any of these loose items?

15      THE COURT:  That might be worth a discussion.

16      MR. STRUMWASSER:  Maybe what we should do is

17 reserve a day in front of or after Mr. Wichmann.

18      MR. VELKEI:  I think the 22nd is a Friday.

19      THE COURT:  In front of.  Well, it could be the

20 Monday.

21      MR. VELKEI:  Could we do that Monday morning?

22      THE COURT:  Possibly.  Let me go look and see.

23 Are you available still?

24      MR. STRUMWASSER:  Yes.

25      THE COURT:  Let me go look and see.
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 1      MR. GEE:  Which Monday are we talking about?

 2      MR. STRUMWASSER:  Either the 21st or the 25th.

 3      MR. GEE:  The 21st is a strong preference.

 4      THE COURT:  Strong preference?

 5      MR. VELKEI:  Morning for the 21st, if we can do

 6 it, your Honor.  We're not available in the afternoon,

 7 unfortunately.

 8      MR. STRUMWASSER:  That adds a day of travel,

 9 unless we could -- I mean, if we're just going to argue

10 that motion.

11      THE COURT:  There's several, right?

12      MR. VELKEI:  There's several.

13      THE COURT:  So there's still the Washington issue

14 and the privilege log issue.

15      MR. VELKEI:  Undertakings.

16      THE COURT:  That's actually going to go

17 downstream.

18      MR. VELKEI:  But if we could at least address it

19 to the extent that Mr. Cignarale does not or is not

20 able to, for lack of personal knowledge, offer

21 testimony on those issues, we just want to have an

22 understanding that those inferences can in fact be

23 drawn.  So to the extent that there is any opposition

24 to that, it seems that we should address it.

25      MR. STRUMWASSER:  There will be opposition.  But
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 1 that's just another one of those inferences.

 2      THE COURT:  Let's put that down.  All right.

 3          So we have destruction of evidence, you'll

 4 give me an update; Washington issue; and the privilege

 5 log issue; is that right?

 6      MR. KENT:  Right.

 7      THE COURT:  Then who knows what might happen.  Let

 8 me see if I can get the 21st in the morning or the

 9 25th.

10      MR. GEE:  I don't think the 25th works for us,

11 actually.

12      THE COURT:  No?

13      MR. STRUMWASSER:  That's right, it does not.

14      THE COURT:  It doesn't?

15      MR. STRUMWASSER:  No.

16          (Recess taken)

17      THE COURT:  Okay.  So the 25th is a better day for

18 the calendar because they're not setting stuff on

19 Fridays still.  So we could do it on the 22nd and then

20 we could cancel the 25th.  So I think maybe we should

21 put it on the 25th just to hold it.

22      MR. STRUMWASSER:  We can talk later, but I think

23 that would be much better for us in the afternoon than

24 in the morning.

25      THE COURT:  Afternoon is fine.
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 1          Is that okay for you?

 2      MR. KENT:  Sure.

 3      MR. McDONALD:  In terms of what issues are going

 4 to be addressed, can we just go back over?

 5      THE COURT:  Yes.  So it's the two things that are

 6 penning, the Washington issue and the privilege log

 7 issue.

 8          The undertakings I'm moving on down the line.

 9          And you're going to give me a report on the

10 destruction of evidence sometime before that.

11      MR. KENT:  Right.  And if there's a hang-up on

12 that, could we -- and there's -- obviously we want to

13 move forward sooner rather than later.  Would it be

14 possible -- I don't know that this is going to be

15 necessary, but maybe in the first week of April, when

16 you are back, if either side thinks it's necessary to

17 put on a call, maybe have a telephonic hearing?

18      MR. STRUMWASSER:  Let's see where we are.

19      THE COURT:  I don't have a problem with that.

20      MR. VELKEI:  So your Honor, on the undertakings

21 issue, if for some reason Mr. Cignarale does not turn

22 out to address these issues, then we would then pick up

23 another witness or address the inferences at that time?

24      THE COURT:  Correct.  I'm sure you won't let it

25 go.
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 1      MR. VELKEI:  That's probably true.  Thank you.

 2      THE COURT:  So if this is true, if they want to do

 3 that -- oh, you know what the other issue is is the UC

 4 production.

 5      MR. VELKEI:  There could be a witness on that as

 6 well.

 7      THE COURT:  When do you want to discuss that?

 8      MR. GEE:  Whenever your Honor's made the final

 9 determinations on --

10      MR. VELKEI:  What about the week of April 4th?

11      THE COURT:  Maybe we need to talk that week.

12      MR. VELKEI:  Should we just schedule a day just to

13 come up for the day or something?

14      THE COURT:  Okay.  Let me go talk to her again.

15          (Recess taken)

16      THE COURT:  Okay.  We can do the 4th in the

17 morning.  Okay?  And then I'll do a settlement

18 conference the afternoon, which nobody else can take

19 care of.  Then if we have to spill over or something,

20 it wouldn't be a tragedy.

21      MR. STRUMWASSER:  Can we start at 10:00?

22      THE COURT:  Yes, if that's okay.

23      MR. VELKEI:  Sure.  I wonder maybe, your Honor, if

24 we can just collapse what we're doing on the 25th on

25 the 4th.
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 1      THE COURT:  Let's see.  Whatever we can get done.

 2 On the 22nd if we get done, maybe we can take the 25th

 3 off.

 4      MR. STRUMWASSER:  The 4th is a placeholder, right?

 5      MR. GEE:  For the UC stuff.

 6      MR. STRUMWASSER:  And maybe if we have to deal

 7 with the forensic issue.  Other than that, we're going

 8 to do everything on the --

 9      THE COURT:  Then we're coming back on the 22nd.

10      MR. STRUMWASSER:  Right.

11      THE COURT:  Hopefully we can finish, but we're

12 keeping the 25th open if we need to spill over there.

13 Does that sound okay?

14      MR. KENT:  Sounds great.

15      MR. GEE:  While we're on the UC issue, the last

16 time we made a production to Mr. McDonald, there was a

17 page missing.  It was inadvertently left off by UC.

18 It's UCSF0122.  I'm producing it now.

19      MR. McDONALD:  Thank you.

20      THE COURT:  You know, one second.  There was

21 something else.

22          (Recess taken)

23      THE COURT:  We'll take it up on the 4th if I find

24 it.

25      MR. VELKEI:  Your Honor, do we have a date for the
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 1 opposition on the motion to compel?  I know we've got

 2 March 25th for the Blue Cross data.

 3      MR. GEE:  This is the motion on the privilege log?

 4      MR. VELKEI:  Yes.

 5      MR. GEE:  So we're -- we're going to do that on

 6 the 22nd or the 25th of April?

 7      THE COURT:  Yes, now we have -- sure.

 8      MR. GEE:  I would just ask for a few weeks on it

 9 if okay.

10      MR. KENT:  That's fine.

11      MR. GEE:  The 8th of April.

12      THE COURT:  8th or 11th April is fine.

13      MR. GEE:  Actually could we do the 11th?

14      THE COURT:  Yes.

15          (Discussion off the record)

16      THE COURT:  Anything else we want to take up?

17      MR. VELKEI:  So the Court talked about a mandatory

18 settlement conference.  We will have time now in this

19 period, and I think from our perspective we think it

20 makes sense, if the Court is so inclined.

21      THE COURT:  And I know they don't think it makes

22 sense.

23      MR. STRUMWASSER:  Right.

24      THE COURT:  So it's going to be somebody else's

25 decision, not mine.  All right.  Anything else I can
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 1 take up today?

 2      MR. KENT:  No.

 3      THE COURT:  1:00 o'clock tomorrow.

 4      MR. VELKEI:  Then 9:00 o'clock with Mr. Wichmann

 5 on the 22nd?

 6      THE COURT:  That's what I had, unless --

 7      MR. STRUMWASSER:  At least for the moment, let's

 8 call it 9:00 o'clock.  And we can talk about whether we

 9 need to go 8:30.

10      THE COURT:  Okay.

11          (Whereupon, the proceedings recessed

12           at 11:43 o'clock a.m.)

13
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 1 Thursday, March 17, 2011             1:11 o'clock p.m.

 2                         ---o0o---

 3                   P R O C E E D I N G S

 4      THE COURT:  This is before the Insurance

 5 Commissioner of the State of California in the matter

 6 of PacifiCare Life and Health Insurance Company.  This

 7 is OAH Case No. 2009061395, Agency No. UPA 2007-0004.

 8          Today's date is the 17th of March, 2011.

 9 Counsel are present here and in Los Angeles.

10          And go ahead.  Mr. Gee has an answer for the

11 documents that turned up in my box.

12      MR. GEE:  The document is CMA01881 to 1885.  And

13 we looked on the record, and this was one of the

14 documents that your Honor returned to us to get

15 redacted.  We redacted it and turned it over to

16 PacifiCare.  So this was in addition to the document

17 that Mr. Velkei represented was the only document with

18 redactions.

19      THE COURT:  And it has been redacted and turned

20 over?

21      MR. GEE:  It has been redacted and turned over to

22 PacifiCare.

23      MR. VELKEI:  When was it turned over?

24      THE COURT:  I'm sorry.

25      MR. VELKEI:  Just in the course of the other
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 1 documents or --

 2      MR. GEE:  Yes, throughout the course of the

 3 exchange back and forth.

 4      THE COURT:  Check the numbers on there.

 5      MR. GEE:  The transcript is 15734.

 6      MR. VELKEI:  Then what we can do, just to make it

 7 accurate, is to the extent we agree that that was also

 8 redacted on the work product, we can put that with the

 9 other document.  Because I want it to be complete.  I'm

10 not trying to --

11      MR. GEE:  Yes, yes.  I was just saying because

12 yesterday you were saying there was only one.  There

13 was at least this one.  I'm not sure -- I haven't

14 looked at the full record.  You'll have to go back and

15 see if there were others.

16      THE COURT:  I did put the "S" in parentheses just

17 in case.  I thought that was a fair way of dealing with

18 it.  But that's what I didn't know.  All right.

19      MR. GEE:  So it's already been turned over, so

20 we'll just keep this document if it's okay with your

21 Honor.

22      THE COURT:  Yes.

23      MR. VELKEI:  If we agree, again, I can put that

24 with the other documents so we have a consistent set.

25      THE COURT:  All right.
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 1                        DIVINA WAY,

 2          called as a witness by the Respondent,

 3          having been previously duly sworn, was

 4          examined and testified further as

 5          hereinafter set forth:

 6      THE COURT:  Ms. Way, you've been previously sworn

 7 in this matter.  You're still under oath.  If you could

 8 just state your name again for the record.

 9      THE WITNESS:  Divina Way.

10      THE COURT:  Thank you.

11      CROSS-EXAMINATION BY MR. STRUMWASSER (resumed)

12      MR. STRUMWASSER:  Good afternoon, Ms. Way.  I have

13 an exhibit for you.

14      THE COURT:  This is a new exhibit?

15      MR. STRUMWASSER:  Yes, your Honor.

16      THE COURT:  All right.  1054.

17          (Department's Exhibit 1054, PAC0875230

18           marked for identification)

19      THE COURT:  It's an e-mail with a date October

20 29th, 2007.

21      THE WITNESS:  Okay.

22      MR. STRUMWASSER:  Q.  This e-mail chain starts on

23 5232 with Mr. Dufek trying to get OSM support for the

24 suite of PHS applications, right?

25      A.  Yes.
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 1      Q.  And "OSM" stands for on-site manager?

 2      A.  I don't remember what the designation stands

 3 for.

 4      Q.  Do you know what it is functionally?

 5      A.  It's an -- single point of contact for an

 6 application.

 7      Q.  So it's a person?

 8      A.  Yes.

 9      Q.  Are you familiar with it when referenced

10 simply as OSM?

11      A.  Yes.

12      Q.  And that is a specialist who is on site who

13 can provide assistance when there is a problem with an

14 application?

15      MR. KENT:  Misstates the prior testimony.

16      THE COURT:  It's cross -- it's okay.

17          Did you understand the question?

18      THE WITNESS:  Yes.  It's a technical person.

19      MR. STRUMWASSER:  Q.  Is that person generally a

20 manager-type level?

21      A.  I don't know what level they're at.

22      Q.  Who is Kevin Kolstad?

23      A.  I know he works in infrastructure services.  I

24 don't know his specific title.

25      Q.  He's a legacy United person?
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 1      A.  Yes.

 2      Q.  On 5231, Mr. Dufek makes his case to get OSM

 3 support.  He says that, "The problems with Client

 4 Letter have been chronic and mostly infrastructure

 5 related."

 6          What's Client Letter?

 7      A.  It's a -- an application that generates

 8 letters.

 9      Q.  To employers and brokers?

10      A.  To employers and members, I believe.

11      Q.  Members.  And he continues that, "These

12 problems are leading to "client issues involving fines,

13 DOI investigations, missed SLAs and general customer

14 dissatisfaction."  Do you see that?

15      A.  I see that here.

16      Q.  And SLAs are service level agreements?

17      A.  That's what that means, yes.

18      Q.  He says, "We have had two major RIMS outages

19 in the past few months," and he doesn't want to wait

20 for the next occurrence before he figures this out.  Do

21 you see that?

22      A.  I see that.

23      Q.  As you understand it, is one of those major

24 RIMS outages the August 2007 one?

25      MR. KENT:  Objection, vague.  Talking about the



18243

 1 Eagan -- the lightning strike?

 2      MR. STRUMWASSER:  Okay.

 3      THE WITNESS:  I would assume that's what he's

 4 talking about.

 5      MR. STRUMWASSER:  Q.  What's the other?

 6      A.  I'm not sure.  He doesn't mention that here,

 7 so I'm not sure which one he means or what outage he's

 8 talking about.

 9      Q.  So if someone said to you, "About those two

10 major RIMS outages that we had in 2007," you would know

11 what one was, but you wouldn't know which outage was

12 the major one?

13      MR. KENT:  Argumentative.

14      THE COURT:  I'll allow it, if you're just trying

15 to find out about the other one.

16          You don't recall another outage?

17      THE WITNESS:  There was one that we reviewed the

18 other day, with the file rebuilds.

19      MR. STRUMWASSER:  Q.  Would you consider that a

20 major outage?

21      A.  I didn't consider that a major outage, no.

22      Q.  On the first page of Exhibit 1054, at the top,

23 Mr. Kolstad's apparently looked at the problems you're

24 having in RIMS and says, "With the exception of the

25 Eagan Data Power outage impacting RIMS, must" -- and I
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 1 think that probably is "most" -- "of the incidents are

 2 just what I call 'noise' you'd expect to see for a Tier

 3 2 application."  Do you see that?

 4      A.  I see that.

 5      Q.  Do you read this to say that RIMS was, in

 6 Mr. Kolstad's understanding, a Tier 2 application at

 7 this time?

 8      A.  That's what he says here.

 9      Q.  And does it remain your view that it was

10 actually a Tier 1 application?

11      A.  As I said the other day, my perception was it

12 had a DR plan; it was a Tier 1 application.

13      Q.  Would Mr. Kolstad have known whether or not

14 RIMS had a Tier 1 -- excuse me -- whether or not RIMS

15 had a DR application?

16      A.  I don't know how much he knew of that

17 application.

18      Q.  He says, "We can't expect every Tier 2 app to

19 behave the same as the Tier 1s do, for obvious

20 reasons."

21          What do you understand Mr. Kolstad to be

22 saying there?

23      A.  I don't know what he's referring to.

24      Q.  Do you know how Tier 1s behave differently

25 than Tier 2s?
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 1      A.  No, I don't.

 2      Q.  Do you know any reasons why Tier 2s behave

 3 differently than Tier 1s?

 4      A.  No, I don't know what he'd be referring to.

 5      Q.  At the bottom of that page, there's an e-mail

 6 from Mr. Dufek to Laure Kruse, in which Mr. Dufek says

 7 that, "We need to meet."  First of all, who is

 8 Ms. Kruse?

 9      A.  I know she's in infrastructure services.  I

10 don't know what her role was at this time.

11      Q.  He says in the third sentence, "If the role of

12 a CRM is to provide a single point of contact for us on

13 at-risk applications, then we could use your help."

14          What does "CRM" stand for?

15      A.  I don't know what that stands for, actually.

16      Q.  Independent of what the letters stand for, do

17 you know what a CRM is functionally?

18      A.  No, I don't.

19      Q.  On the second page, 5231, Mr. Kolstad responds

20 to Mr. Dufek's request for an OSM, saying, "Every

21 application wants an OSM.  That's a great problem for

22 me to have.  Unfortunately this job is not scalable."

23               Do you know what "scalable" means in that

24 sentence?

25      A.  No, I don't know what he was referring to
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 1 there.

 2      Q.  Did Mr. Dufek discuss with you the need for an

 3 OSM for the PHS applications?

 4      A.  I don't remember a specific conversation

 5 around that.

 6      Q.  Were you aware of his requests, other than --

 7 you see your name on these e-mails, but do you have a

 8 present recollection that he was looking for an OSM?

 9      A.  I remember he was talking about that.

10      Q.  Did he ever get one?

11      A.  No.

12      Q.  Did you ever hear anybody -- with respect to

13 Mr. Kolstad's comments at the top of the first page,

14 did you ever hear anybody express disagreement or

15 concern about his comments regarding toleration of the

16 problems he refers to as noise here?

17      MR. KENT:  Objection, vague.

18      THE COURT:  Did you understand the question?

19      THE WITNESS:  No, I don't.

20      THE COURT:  All right.  Rephrase.

21      MR. STRUMWASSER:  I'll start again.

22      Q.  He says, "With the exception of the...power

23 outage," and so on, "most of the incidents are just

24 what I call 'noise' you'd expect to see for a Tier 2

25 application."
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 1          My question to you is, to the best of your

 2 knowledge, did anybody ever say -- well, for starters,

 3 did anybody ever say, "Hey, this isn't a Tier 2

 4 application; this is a Tier 1 application," to

 5 Mr. Kolstad?

 6      A.  I don't know if anyone ever said that to him.

 7      Q.  Did anyone ever say, to the best of your

 8 knowledge, to Mr. Kolstad, "No, these are not

 9 acceptable incidents for the RIMS application"?

10      A.  I don't know if anyone ever said that.

11      MR. STRUMWASSER:  1055, your Honor.

12      THE COURT:  1055 is an e-mail with a top date of

13 December 13th, 2007.

14          (Department's Exhibit 1055, PAC0874453

15           marked for identification)

16      THE WITNESS:  Okay.

17      MR. STRUMWASSER:  Q.  So we start here on the

18 bottom of 4455 with an e-mail from Amy Bernardi saying

19 that two members of the PPO billing team have lost

20 their RIMS access.  Do you see that?

21      A.  I see that.

22      Q.  And on 4454, at the top, you have a response

23 in which you say, "The reason it's happening is that

24 they are moving all the account admin processing off

25 legacy PHS to UT SATS processing."
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 1          "UT" is United Technologies?

 2      A.  Yes.

 3      Q.  What is SAT?

 4      A.  It's the security access tool.

 5      Q.  So this was a new application that was being

 6 put on UT platforms for security purposes?

 7      A.  No.  It was their legacy security application.

 8      Q.  This is a -- this was a problem that was

 9 encountered when, in this case, RIMS was moved to a UT

10 platform that had this SAT security level?

11      MR. KENT:  Objection, vague.  RIMS being moved?

12      THE COURT:  Did you understand the question?

13      MR. KENT:  It's vague.

14      THE COURT:  Did you understand the question?

15      THE WITNESS:  Yes.  But RIMS wasn't moved.  The

16 access for the resource was being moved.

17      MR. STRUMWASSER:  Q.  What does that mean, "access

18 for the resource"?

19      A.  We all have different levels of security for

20 different programs that we need.  So these particular

21 resources, their access was being moved from ALRS to

22 SATS.

23      Q.  What is ALRS?

24      A.  That was the legacy PacifiCare system.

25      Q.  You say, "It has not gone well.  Even my team
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 1 has lost there access," T-H-E-R-E.  Do you see that?

 2      A.  Yes.

 3      Q.  And are you saying that the transition off of

 4 that, that PacifiCare legacy system to the United

 5 system, did not go well?

 6      A.  Well, we lost our access for a few hours.

 7      Q.  The question was, were you saying that the

 8 transition off of the PacifiCare legacy system to SAT

 9 did not go well?

10      MR. KENT:  Asked and answered.

11      THE COURT:  I'll allow it.

12      THE WITNESS:  There were these two issues.

13      MR. STRUMWASSER:  Q.  And that's it?

14      A.  That I remember.

15      Q.  On the first page, Mr. Byrnes wants to know

16 what is being done to ensure this type of system

17 crossover activity is buttoned up before executing a

18 move like this.  Do you see that?

19      A.  I see that.

20      Q.  And in the next paragraph, "We continue to see

21 issues like this (the online enrollment form is another

22 example) that seem to lack basic testing and

23 communication prior to execution," do you see that?

24      A.  I see that.

25      Q.  Do you agree with Mr. Byrnes that the
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 1 transition off PHS legacy systems to United was done

 2 without basic testing and communication prior to

 3 execution?

 4      MR. KENT:  Objection, vague, overbroad.

 5      THE COURT:  Overruled.

 6          If you understand the question.

 7      THE WITNESS:  I understand it, but that was being

 8 handled by a whole separate group of people.  It wasn't

 9 work that we were doing.

10      MR. STRUMWASSER:  Q.  Okay.  With that proviso, do

11 you agree that the transition off of PHS legacy systems

12 to United was done without basic testing and

13 communication prior to execution?

14      MR. KENT:  Objection, vague, overbroad.

15      THE COURT:  Overruled.

16          But if you don't know, you can say you don't

17 know.

18      THE WITNESS:  Yeah, I don't know.

19      MR. STRUMWASSER:  Q.  And above that e-mail

20 from -- we have an e-mail from Steven Garcia.  Do you

21 see that?

22      A.  Yes.

23      Q.  And who is he?

24      A.  He's legacy United.  I don't know his title.

25      Q.  He says to Mr. Awah, "We need to understand
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 1 what will be different going forward.  This outage is

 2 one of many over the last several months."

 3          Do you recall there being many outages over

 4 the last several months leading to September of 2007?

 5      MR. KENT:  Objection, vague.  Are we talking about

 6 the SATS system or some other system?

 7      MR. STRUMWASSER:  Q.  How about RIMS?

 8      MR. KENT:  It's vague.

 9      THE COURT:  I'm going to overrule the objection,

10 but the person who says this doesn't say what the

11 outages refer to.

12      MR. STRUMWASSER:  Well, the subject line says,

13 "Escalated SATS request - RIMS users."

14      THE COURT:  Okay.  Do you have the question in

15 mind?

16      MR. STRUMWASSER:  Q.  Do you recall the question?

17      A.  Yes.  I don't recall any other time but this

18 that there was a problem with RIMS and SATS.

19      Q.  And Mr. Dufek towards this e-mail chain to you

20 and says, "This seems like this fits into work you are

21 already doing on root cause analysis and the overall

22 hardening plan."  Do you see that?

23      A.  I see that.

24      Q.  Did this concern that Mr. Garcia expresses

25 that is reflected in this e-mail chain actually fit
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 1 into the work you were then doing on root cause

 2 analysis and overall hardening?

 3      A.  No.

 4      MR. STRUMWASSER:  1056, your Honor.

 5      THE COURT:  1056 is an e-mail with a top date of

 6 January 25th, 2008.

 7          (Department's Exhibit 1056, PAC0875028

 8           marked for identification)

 9      THE WITNESS:  Okay.

10      MR. STRUMWASSER:  Q.  Do you recognize this e-mail

11 and its attachment?

12      A.  I don't remember it specifically, no.

13      Q.  Do you recall the incident?

14      A.  No.  I mean, I can see what happened, but I

15 don't recall the incident being a major problem, no.

16      Q.  That's a different question and an interesting

17 one.  But do you recall there having been an outage in

18 January of 2008 in which, in less than two hours, the

19 business users were unable to pull up eligibility

20 information for certain members of Directory 11?

21      A.  I don't remember this specific instance.

22      Q.  And so on Page 5030, the outage report under

23 "Business Impact" says, "Business was unable to pull up

24 eligibility information for certain members in the

25 Insurance Directory for QicLink," and it describes
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 1 there that there was a file that was corrupted.  And,

 2 "As a result the business was unable to pay claims for

 3 these members," and, "also not able to do any

 4 membership changes."

 5          So you don't have any information to the

 6 contrary of this, right?

 7      A.  No, just what's in this report.

 8      Q.  So if we go back now to the e-mail on 5028,

 9 Ms. Vonderhaar says that this was the first time she's

10 seen this type of reporting after an outage, "finally

11 bringing some discipline to the process."  Do you see

12 that?

13      A.  Yes.

14      Q.  To your knowledge, was this the first time

15 that type of reporting had been done after an outage on

16 RIMS?

17      MR. KENT:  No foundation, vague.

18      THE COURT:  If she knows.

19      MR. KENT:  Are we talking about using the form

20 that's here, or something about the substantiative --

21      MR. STRUMWASSER:  Obviously not the same incident

22 but the form, yeah, the form or the nature of this

23 report.

24      THE WITNESS:  I believe from her e-mail it was

25 probably the first time we used this format.
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 1      MR. STRUMWASSER:  Q.  Was it the first time that

 2 she got this level of information?

 3      A.  It was the first time she got it in this

 4 format.

 5      Q.  So really all the change was just the format,

 6 but she'd always been getting the information?

 7      A.  Yes.

 8      Q.  So the only source of discipline to be brought

 9 to this process is just the way in which the

10 information was laid out on the page?

11      MR. KENT:  Calls for speculation.

12      THE COURT:  Well, if she knows.

13      THE WITNESS:  I don't know if that's what she was

14 referring to, but I'm guessing that must have been it

15 because this was the first time she had seen that.

16      MR. STRUMWASSER:  Q.  So we had about a two-hour

17 down time for RIMS on January 23 of '08, right?

18      A.  That's what this reflects, yes.

19      Q.  Do you have your copy of 5466?  This one here?

20      A.  No.

21      Q.  At 2765, if we look at the data for the week

22 ending January 26, '08, which is the week that would

23 have had January 23 in it, we see that RIMS is listed

24 as having been available 100 percent of the time,

25 right?
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 1      A.  Yes.

 2      Q.  Two questions for you about Cognizant.  You

 3 said that Cognizant has a team in India that works on

 4 RIMS maintenance.  Do you recall that?

 5      A.  Yes.

 6      Q.  And that there's also a Cognizant team in

 7 Cypress, right?

 8      A.  Yes.

 9      Q.  In 2006, what was the relative size of the

10 Cognizant team in India as opposed to the Cognizant

11 team in Cypress?  Where was there more?

12      A.  I don't know the specific count, and I'm not

13 sure what point in 2006 you're talking about.

14      Q.  Was there a significant change in the

15 distribution of those on- versus offshore people in

16 2006?

17      A.  Yes.

18      THE COURT:  I couldn't hear that last part.

19      MR. STRUMWASSER:  I asked whether there was

20 significant change the composition of the two groups,

21 the onshore and offshore group.  And the witness said

22 "yes."

23      THE WITNESS:  Yes.

24      MR. STRUMWASSER:  Q.  And roughly when did that

25 change occur?
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 1      A.  I don't know the specific date.

 2      Q.  Roughly?

 3      A.  Sometime between June and September.

 4      Q.  Okay.  Prior to that change --

 5      THE COURT:  You know, Mr. Strumwasser, you've

 6 leaned back -- yes, thanks.

 7      MR. STRUMWASSER:  Q.  Prior to that change in

 8 the -- that you just identified, do you have a sense of

 9 where there was a larger contingent, in India or in

10 Cypress?

11      A.  In Cypress.

12      Q.  And after that, in 2006, was the larger group

13 in Cypress or in India?

14      A.  Over time, there was a larger group in India.

15      Q.  So by 2007, there was a larger group in India

16 than in Cypress?

17      MR. KENT:  Don't speculate.  If you recall.

18      THE WITNESS:  I don't know exactly what the count

19 was in 2007.

20      MR. STRUMWASSER:  Q.  I understand you don't know

21 exactly what it is, but I'm asking you approximately.

22      MR. KENT:  Calls for speculation.

23      THE COURT:  If she knows.

24      THE WITNESS:  I don't remember the -- I don't

25 remember the numbers.
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 1      MR. STRUMWASSER:  Q.  In 2007, roughly how many

 2 people did Cognizant have in Cypress with you?  Just

 3 talking about RIMS people.

 4      A.  Three or four.

 5      Q.  The number in India was significantly larger

 6 than three or four?

 7      A.  I believe the size of the team was -- total

 8 team was -- I don't remember.  10 or 12, but I don't

 9 remember --

10      Q.  Okay.  That's a ballpark that we can work

11 with.  Do you remember there being an initiative in

12 2007 to move more Cognizant work offshore?

13      A.  Remember 2007?  I don't remember specifically

14 what that was.

15      Q.  Do you remember -- I understand you don't

16 remember specifically what that was.  Do you remember

17 there being some kind of an initiative to move more of

18 the work offshore to Cognizant?

19      MR. KENT:  This is in 2007?

20      MR. STRUMWASSER:  Yes.

21      THE WITNESS:  Well, the goal had always been to

22 train the team, and then there would be more offshore

23 than onshore.  That was always our goal.

24      MR. STRUMWASSER:  Q.  Was the goal to move the

25 entirety of the Cognizant work offshore?
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 1      A.  No.

 2      MR. STRUMWASSER:  Are we on 57, your Honor?

 3      THE COURT:  1057.  It's an e-mail with a top date

 4 of June 19th, 2007.

 5          (Department's Exhibit 1057, PAC0874526

 6           marked for identification)

 7      THE WITNESS:  Okay.

 8      MR. STRUMWASSER:  Q.  Do you recognize the e-mail

 9 on Page 4526?

10      A.  I don't specifically remember it, but...

11      Q.  I'm sorry.  Are you still answering?

12      A.  Yeah.  I said I don't specifically remember

13 that.

14      Q.  In June of '07 --

15          (Reporter interruption)

16      THE COURT:  Stop.  You can't lean back, or you can

17 ask the person sitting next to you to move back.  We

18 can't hear you when do you that.

19      MR. STRUMWASSER:  Any better?

20      THE COURT:  Yes.

21          (Discussion off the record)

22      MR. STRUMWASSER:  Q.  June of 2007, you were a

23 direct report to Mr. Dufek, right?

24      A.  Yes.

25      Q.  And so you would have gotten stuff that was
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 1 addressed to UT OM Directs?

 2      A.  Yes.

 3      Q.  Do you recognize the attachment to this

 4 e-mail?

 5      A.  I vaguely remember this.

 6      Q.  Back on the e-mail itself, Mr. Dufek writes,

 7 "As we discussed at staff, we need to achieve a 20

 8 percent onsite/80 percent offshore ratio across

 9 Cognizant resources."  Do you see that?

10      A.  Yes.

11      Q.  Does that refresh your memory about there

12 being an initiative to increase offshore work for

13 Cognizant specifically in 2007?

14      A.  Yes.

15      Q.  Do you know where the 80 percent offshore

16 number came from?

17      MR. KENT:  Objection, relevance.  I don't see

18 anything on this chart that has to do with QicLink.

19 Maybe I'm missing something.

20      MR. STRUMWASSER:  Q.  How about across all

21 Cognizant resources?

22      THE COURT:  I'll allow it for now.

23      THE WITNESS:  I don't know where the 80 percent

24 number came from.

25      MR. STRUMWASSER:  Q.  Do you recall it being
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 1 discussed that the costs for Cognizant consultants were

 2 lower for those that were in India than for those that

 3 were in Cypress?

 4      A.  Yes, I knew that.

 5      Q.  So this was not merely a switch from people in

 6 the United States to people in India.  This was a

 7 switch from people who were on site at Cypress to

 8 people who were in India, right?

 9      A.  Yes.

10      Q.  Mr. Dufek says in his second paragraph that,

11 "John Santelli wants our plan by the end of this

12 month."  Do you see that?

13      A.  Yes.

14      Q.  "Our" is O&M, right?

15      A.  Yes.

16      Q.  And he writes, "We should look at the work

17 being performed by each on-site person and determine if

18 and when that work can be moved offshore."  Do you see

19 that?

20      A.  Yes.

21      Q.  Do you recall being engaged in an exercise

22 like that, looking at every Cognizant person that you

23 had responsibility for in Cypress and considering

24 whether or not that work could be moved to offshore?

25          (Reporter interruption)
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 1      THE WITNESS:  I said yes.

 2          (Discussion off the record)

 3      MR. VELKEI:  Part of the problem is she's also

 4 facing you and away.  So that kind of creates --

 5      MR. STRUMWASSER:  I've also moved this one closer,

 6 so I think we're getting you stereo.

 7      Q.  Mr. Dufek also writes, "We should look at the

 8 work being performed by each on-site person" -- I'm

 9 sorry.  We already did that.

10          He writes further down, "This will impact

11 timing of work transition, and I realize there is a

12 risk with that.  However, John's plan is for us to get

13 to the 20/80 ratio by the end of this year or sooner."

14 Do you see that?

15      A.  Yes, I do.

16      Q.  Do you know what work transition Mr. Dufek is

17 referring to?

18      A.  I don't know what he specifically meant here.

19      MR. STRUMWASSER:  Mr. Velkei, we're getting your

20 page shuffles.

21      MR. VELKEI:  Forgive me.

22      THE WITNESS:  I don't know what he meant by that.

23      MR. STRUMWASSER:  Q.  Do you recall any time in

24 which anybody said that RIMS should somehow -- the

25 folks that are working on RIMS should be exempted or
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 1 not move as fast or anything like that?

 2      A.  Well, he does say here he's willing to discuss

 3 exceptions.  And we did talk about that.  I never did

 4 move the team offshore.

 5      Q.  This attempt to move this vendor's work from

 6 onshore contractors to offshore contractors, does it

 7 also apply to other vendors that were working on RIMS?

 8      A.  There were no other vendors on RIMS.

 9      Q.  TriZetto?

10      A.  TriZetto is not a vendor working on RIMS.

11      Q.  They did work for you, right?

12      A.  No.

13      Q.  The list of -- the attachment starting on

14 2546, this is a list of the functions that were being

15 considered to be sent offshore, right?

16      MR. KENT:  Objection, relevance.  We've just heard

17 that this doesn't affect RIMS.

18      THE COURT:  Well, there's QicLink in here.  I just

19 spent time looking at it.  There's NICE, which doesn't

20 for sure.  But it's not clear about the QicLink.

21      MR. KENT:  What I was referring to, your Honor,

22 I'm sorry, is that Ms. Way just testified that she

23 never did move any of the RIMS-related team offshore.

24

25      THE COURT:  Well, he gets to explore it anyway.
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 1 And I do think QicLink is listed here, so.

 2      THE WITNESS:  I'm sorry.  What was the --

 3      MR. STRUMWASSER:  Q.  So the attachment is a list

 4 of functions that were being considered to be sent

 5 offshore, right?

 6      A.  It was a list of resources being considered,

 7 yes.

 8      Q.  I don't want to cut you off from admiring

 9 that, but I'm done with questions for that exhibit.

10          Shortly after the acquisition, United tried to

11 save money by cutting some PacifiCare IT projects,

12 right?

13      A.  I can only speak to my OM.  I didn't have

14 anything cut by them.

15      MR. STRUMWASSER:  1058, your Honor.

16      THE COURT:  1058 is an e-mail with a top date of

17 March 7th, 2006.

18          (Department's Exhibit 1058, PAC0879239

19           marked for identification)

20      THE WITNESS:  Okay.

21      MR. STRUMWASSER:  Q.  Do you recognize this

22 e-mail, 1058?

23      A.  Yes.

24      Q.  And you received it at roughly the time it's

25 dated there, right?
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 1      A.  Yes.

 2      Q.  And you recognize the attachment?

 3      A.  I've seen lists like this.  I most likely

 4 didn't pay a lot of attention to it because I was going

 5 to be working on OM.  These are development projects.

 6      Q.  Do you know why you were sent this document?

 7      A.  Because of --

 8          (Reporter interruption)

 9      THE WITNESS:  I was a direct report to Nick

10 Barbati.

11      MR. STRUMWASSER:  Q.  So these were -- this is a

12 list of projects that United wanted to stop the

13 development work on but not necessarily O&M; is that

14 your understanding?

15      A.  These are development projects.  All the

16 people listed here were development people, not OM.

17      Q.  Who is Patricia Pagaza?

18      A.  She was PHS, but I don't remember where she

19 worked.

20      Q.  Do you know whom she reported to or what she

21 did?

22      A.  No, I don't.

23      Q.  Do you know why she's sending this out to

24 Mr. Barbati and you and others?

25      A.  No.  I don't remember where she worked.
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 1      MR. STRUMWASSER:  1059, your Honor.

 2      THE COURT:  1059 is an e-mail with a date March

 3 8th, 2006.

 4          (Department's Exhibit 1059, PAC0881113

 5           marked for identification)

 6      THE WITNESS:  Okay.

 7      MR. STRUMWASSER:  Q.  Do you recognize this

 8 e-mail?

 9      A.  Kind of, yeah.

10      Q.  Mr. Barbati writes, "Many of these cuts were

11 anticipated.  Many of the cuts are a surprise.  Many of

12 the cuts don't make any sense."  Do you see that?

13      A.  I see that.

14      Q.  Do you understand this to be a reference to

15 the project cut list that is attached to 1058?

16      A.  I would have to assume that, yes.

17      Q.  Do you know what became of Mr. Barbati's

18 concerns expressed here?

19      MR. KENT:  Objection, vague, overbroad.

20      THE COURT:  If she knows.

21      THE WITNESS:  Yeah, I don't know.

22      MR. STRUMWASSER:  Your Honor, at this point I have

23 no further questions for the witness.

24          We received a production yesterday from

25 PacifiCare, and if -- and I would ask questions about
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 1 those documents, but I suspect Mr. Kent has questions,

 2 and that would be more orderly.  So if he would prefer,

 3 I'm happy to defer to them as long as it's understood

 4 that I reserve the right to ask questions about those

 5 documents afterwards.

 6      THE COURT:  Did you want to take a short break?

 7      MR. KENT:  We would like to take a short break,

 8 and we have no objection to Mr. Strumwasser asking some

 9 questions.  They're four short documents.

10      THE COURT:  Okay.

11          (Recess taken)

12      THE COURT:  We can go on the record.  PacifiCare's

13 done an audit of the files, and they found 5110 to be

14 missing.  It's withdrawn.

15          They found 5132 and 5134 to be missing.

16 That's because I had held them aside as foundational

17 issues.  5166 is missing; it was excluded.  5167 is

18 withdrawn.

19          And then there were two that were empty that

20 should not be empty, 5230 and 5423.  Mr. Gee agrees

21 that those should be there.  And one of them's official

22 notice, and so if you could supply me with a copy of

23 those, I will place them in the file.

24      MR. KENT:  Great.

25      THE COURT:  And Mr. Gee's person is doing the same
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 1 audit right now to the other side.

 2      MR. VELKEI:  And we have hopefully somebody coming

 3 over with those two exhibits, the missing copies.

 4      THE COURT:  All right.  Thank you.  I'm glad we

 5 did it that way.  That worked.

 6          Mr. Kent, go ahead.

 7      MR. KENT:  Thank you, your Honor.

 8             REDIRECT EXAMINATION BY MR. KENT

 9      MR. KENT:  Q.  Good afternoon, Ms. Way.

10      A.  Good afternoon.

11      Q.  Let me ask you first some questions, a few

12 questions about some of the documents you were shown

13 earlier this afternoon.

14          Exhibit 1054, Mr. Kolstad's October 29, 2007,

15 e-mail that started an e-mail chain, you were asked

16 about a request Mr. Kolstad made about asking for a

17 person to fill the role of an OSM.  Do you recall that?

18      A.  Yes.

19      Q.  And I believe you answered that, at the end of

20 the day, he did not get -- or that request was not

21 fulfilled, right?

22      A.  Correct.

23      Q.  But let me ask you, was there a need to have

24 an OSM in that -- under those circumstances for RIMS?

25      A.  No.
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 1      Q.  Why not?

 2      A.  There were not chronic issues around QicLink.

 3      Q.  You were shown Exhibit 1056.  That's

 4 Mr. Dufek's January 25, 2008 e-mail about an incident

 5 in January 2008 with QicLink.  Let me ask you --

 6      MR. STRUMWASSER:  What number?

 7      MR. KENT:  It's 1056.

 8      MR. STRUMWASSER:  I forgot to make the mark.

 9 What's the Bates number?  Do you have it?

10      MR. KENT:  It's 5028.

11      MR. STRUMWASSER:  Thank you.

12      MR. KENT:  Q.  Looking over at the third page

13 which is Bates 5030, the first page of this form that's

14 entitled "Outage Report," putting aside the title of

15 the form that was used, did the incident described in

16 this form result in QicLink having an actual outage?

17      A.  No.

18      Q.  What happened in this incident?

19      A.  One file, the eligibility history file, was

20 corrupted.  And the OM team had to rebuild it.  So none

21 of the application was down.  It was available except

22 for that one file.

23      Q.  Okay.  And let me ask you, roughly speaking,

24 how many files are in the QicLink application?

25      A.  Somewhere between 5- and 700.
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 1      Q.  So putting aside the one file that had a

 2 corruption issue, what was the status of the rest of

 3 the files in QicLink during this roughly two-hour

 4 period?

 5      A.  They were available.

 6      Q.  All right.  And as they were available as a

 7 practical matter, what were the claim analysts doing

 8 during this period of this hour-and-a-half, two-hour

 9 incident?

10      A.  Normally they would just be shifted over to

11 work in another directory.

12      Q.  All right.  Another directory in RIMS?

13      A.  Yes.

14      Q.  All right.  And let me ask you, given these

15 circumstances of this incident that's reported on this

16 form, why does this appear or this incident appear not

17 to show up on that availability chart, Exhibit 5466?

18      A.  Because the application wasn't unavailable.

19 The percentage of the application, it was minimal, and

20 however they do the calculation, it would not have

21 shown up on that list.

22      Q.  And let me ask you, during the period of this

23 incident, the hour and a half, two hours, were claims

24 analysts in a position to continue to work on claims?

25      A.  Yes.  And in any other directory.
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 1      Q.  You were asked a question or two about

 2 testing, pre-implementation testing in IT.  In your

 3 experience, applications you worked on where there was

 4 some new code or modified code that was going to be

 5 implemented, in your experience post PacifiCare-United

 6 merger, has the pre-implementation testing been

 7 adequate, in your opinion?

 8      A.  Yes.

 9      Q.  You were asked about TriZetto and Cognizant.

10 What is TriZetto vis-a-vis the RIMS or QicLink

11 platform?

12      A.  They're a third party vendor.

13      Q.  Okay.  And they actually -- do they own the

14 rights to RIMS?

15      A.  There is proprietary code in RIMS, yes.

16      Q.  You said that they, I believe, don't work for

17 you.  Did I hear you right?

18      A.  Correct.

19      Q.  What do you mean there?

20      A.  We have a maintenance agreement with them.  If

21 we ask for support, they give it.  But they don't work

22 directly -- report to me.

23      Q.  How is TriZetto's role different from

24 Cognizant's role vis-a-vis QicLink?

25      A.  The Cognizant resources do report to me.
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 1  I'm -- I'm responsible for their work.

 2      Q.  The -- we started off this afternoon with a

 3 series of questions about SATS, the acronym S-A-T-S.

 4 The incident that involved that SATS application, did

 5 that also involve situation in which QicLink

 6 experienced an outage?

 7      A.  No.

 8      Q.  Can you tell us as a practical matter what the

 9 impact of that incident was?

10      A.  The impact was those two billing resources

11 didn't have access.  They couldn't log into the

12 application.

13      Q.  When you say "resources," you're talking about

14 two people?

15      A.  Two people.

16      Q.  So there was a period of time that there were

17 two particular people who couldn't log onto the system.

18 Is that a fair characterization?

19      A.  Yes, yes.

20      Q.  Let me show you a couple of exhibits that were

21 previously marked, 897 and 898.

22      MR. STRUMWASSER:  This is tricky.  Which is which?

23      MR. KENT:  Q.  897 is Bates No. 1579.  And 898

24 begins with Bates numbers 4732.

25          If you could look in Exhibit 897, "July 13th,
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 1 2007, PHS Migration Execution Weekly Update," and in

 2 particular the page in the document that has Bates

 3 numbers last four digits 1591.  Do you have that,

 4 Ms. Way?

 5      A.  Yes.

 6      Q.  All right.  About middle of the page, under

 7 the column "Status," the second item begins "PRIME

 8 deployment of ECap feed completed 5/21 and then one

 9 fall forward issue," and it continues.  Do you see

10 that?

11      A.  Yes.

12      Q.  The -- let me ask you first, what is ECap?

13      A.  It's enterprise -- it stands for enterprise

14 capitation.

15      Q.  Can you tell us in practical terms what

16 enterprise capitation is about?  What does it do?

17      A.  It pays capitation payments to providers.

18      Q.  Does that -- that's an HMO --

19      A.  Yes.

20      Q.  -- function?

21      A.  Yes.

22      Q.  Does it have anything to do with PPO?

23      A.  No.

24      Q.  Over time have you and your team had

25 responsibility for ECap?
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 1      A.  Yes, we do the OM support for ECap.

 2      Q.  So you -- you and your team maintain the ECap

 3 application?

 4      A.  Yes.

 5      Q.  When did ECap go live?

 6      A.  July 2010.

 7      Q.  Now, there's a reference here in this item to

 8 PRIME, all caps, P-R-I-M-E.  What is PRIME?

 9      A.  It's the small-medium group application.

10      Q.  And what specifically is in that application?

11 What type of data?

12      A.  Membership data.

13      Q.  So PRIME has the membership data for small and

14 mid-sized group business?

15      A.  Yes.

16      Q.  What's the connection between PRIME and ECap?

17      A.  PRIME provides data to ECap to do

18 calculations, capitation calculations.

19      Q.  This reference to "one fall forward issue

20 resolved and one remains open with an implementation

21 date which is under evaluation," do you see that?

22      A.  Yes.

23      Q.  All right.  Could either of these issues --

24 the one that had been resolved by the date of this

25 document and the one that remained open -- have had any
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 1 impact on claims payments or claims adjudication?

 2      A.  No.

 3      Q.  Why not?

 4      A.  Because the application wasn't in production

 5 yet.

 6      Q.  And it wouldn't be for several years?

 7      A.  Right.

 8      Q.  Now, these issues, where were they?  Were they

 9 in ECap, PRIME or somewhere else?

10      A.  Well, they would have impacted ECap.

11      Q.  All right.  Looking at 898, if you could go

12 over to Page Bates 8764.

13      A.  Okay.

14      Q.  Looking at the second item, "Build of

15 interface file feeds from" and then there's four

16 acronyms including "PRIME."  In practical terms, what's

17 that referring to?

18      A.  Well, all four of those applications feed data

19 into ECap.

20      Q.  All right.  And I take it there's some kind of

21 interface between those applications, CES, ACIS, PRIME,

22 and NDB on the one side and ECap on the other; is that

23 right?

24      A.  Right.  They all four feed data into ECap.

25      Q.  These 15 defects to be fixed in a fall forward



18275

 1 on 7/21/07, were those known or unknown defects?

 2      A.  Well, they were known here.

 3      Q.  And my recollection is you had, I don't

 4 think -- I don't know that you had recalled seeing this

 5 document as well as 897, but how can you tell that

 6 these were known defects?

 7      A.  Well, just by what it says here.  I mean, they

 8 knew there were 15 of them.

 9      Q.  Let me ask you, these 15 defects, could they

10 possibly have had any impact on claims payments or

11 claims adjudication?

12      A.  No.

13      Q.  Let me show you -- you know what?  I should

14 ask you while we're plowing some older territory, are

15 you familiar with the data warehouse application that

16 your company uses?

17      A.  The legacy data warehouse, yes, for PHS.

18      Q.  Have you and your team been involved in the

19 data warehouse over time?

20      A.  Yeah, we started supporting it late 2006,

21 early 2007.

22      Q.  Can you tell us what is a data warehouse or

23 what is the data warehouse?

24      A.  It's just a data store.  It stores static

25 data.
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 1      Q.  What type of data?

 2      A.  Any kind of data, claim data, membership data,

 3 billing, payment data.

 4      Q.  The data that gets to the data warehouse, what

 5 is it used for?  Well, let me ask you first, is the

 6 data in the data warehouse used to adjust claims?

 7      A.  No.

 8      Q.  What is it used for?

 9      A.  It's used for reporting purposes.  That's all

10 I know it's used for.

11      Q.  Would you -- so it's a back-end function?

12      A.  Right.  It just houses data for people to pull

13 out as they need.

14      Q.  Were you involved in the -- well, was the data

15 warehouse relocated sometime in 2006?

16      A.  At the same time we were moving RIMS and the

17 other applications, yes.

18      Q.  When you say "moving RIMS," that's moving the

19 physical servers?

20      A.  Right.

21      Q.  How were you involved in the relocation of the

22 data warehouse in 2006?

23      A.  Our team did the checkout after the boxes were

24 moved.

25      Q.  What do you mean by "the checkout"?
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 1      A.  Once they move the server and get it all

 2 ready, they would bring it up.  And our team would do

 3 the initial checkout before the business.

 4      Q.  Do you recall there being any problems that

 5 resulted from the relocation of the data warehouse to

 6 Eagan in 2006?

 7      A.  No.

 8      MR. KENT:  Let's talk about QicLink and the backup

 9 of data on that.

10          We have a new exhibit, your Honor, be our next

11 in order.

12      THE COURT:  5555.

13      MR. KENT:  It has Bates Page 3754 [sic] on the

14 front and it has typed or printed toward the top of the

15 first page toward the left-hand margin "Shadow image

16 for RIMS."

17      MR. VELKEI:  I have a 3745.  Is that what you

18 said?

19      MR. KENT:  3745.  If I misspoke, I apologize.

20      MR. VELKEI:  All right.

21      THE COURT:  All right.  5555 is "Shadow image for

22 RIMS."

23          (Respondent's Exhibit 5555, PAC0913745

24           marked for identification)

25      MR. KENT:  Q.  Now, I understand that earlier this
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 1 week when you were testifying you were asked some

 2 questions about the nature of the data backup that is

 3 used with RIMS or QicLink.  Since you testified at the

 4 beginning of this week, have you had a chance to go

 5 back and confirm what has been done over time in terms

 6 of backing up that system?

 7      A.  Yes.

 8      Q.  Okay.  And this document that I've handed you,

 9 Exhibit 5555, where did you get this?

10      A.  This document was from Steve Baranski who is

11 the UNIX system admin for QicLink.

12      Q.  As a functional or practical matter, what does

13 Mr. Baranski do with respect to QicLink?

14      A.  He's the subject matter expert for all the

15 hardware.

16      Q.  All right.  The reference in the -- toward the

17 upper left-hand corner of "Shadow image for RIMS," what

18 is Shadow Image?

19      A.  It's a tool for doing a backup.

20      Q.  Do you know who makes or what company makes

21 that tool?

22      A.  Hitachi.

23      Q.  Now, Shadow Image, is that the tool that is

24 used currently to back up RIMS?

25      A.  Yes.
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 1      Q.  All right.  Before the servers, the RIMS

 2 servers were relocated to Eagan in 2006, what was the

 3 tool that was used to back up RIMS data?

 4      A.  It was called Flash Copy.

 5      Q.  Do you know who made Flash Copy?

 6      A.  IBM.

 7      Q.  I should -- they were the source of that tool,

 8 right?

 9      A.  Yes.

10      Q.  Now, let me ask you, you're familiar with the

11 Shadow Image tool?

12      A.  I -- yes, I know about it.

13      Q.  And what is the Shadow Image tool or how does

14 the Shadow Image tool back up data?

15      A.  It does a copy of all the disks on the file

16 system and copies it to another set of disks on another

17 file system.

18      Q.  So does it do a complete backup?

19      A.  Yes, it's a snapshot of the disks at the time.

20      Q.  All right.  And how frequently is this tool

21 used with respect to the RIMS system?

22      A.  Two times per day.

23      Q.  How long has that been the protocol for

24 backing up RIMS?

25      A.  Since the date we moved into the United data
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 1 center.

 2      Q.  Which would have been in what year?

 3      A.  August 2006.

 4      Q.  And prior to the move to that data center when

 5 the IBM tool was being used, how was RIMS backed up?

 6      A.  It's the same.

 7      Q.  Generally speaking?

 8      A.  It's the same type of tool.

 9      Q.  Now, a couple -- let me ask you another

10 question.  In the middle of the first page of Exhibit

11 5555 there's a line that begins "Times above..." goes

12 on and then refers to "...old St. Louis configuration."

13 What's that mean?

14      A.  This was the drawing he had done before he did

15 the implementation and after the servers were moved.

16 This just shows the time in St. Louis time, and today

17 the servers run on Mountain Time.

18      Q.  When you say "he," you're referring to

19 Mr. Baranski?

20      A.  Yes.

21      Q.  And the "old St. Louis configuration," that

22 refers to the IBM days?

23      A.  Yes.

24      Q.  All right.  Then let's look at that diagram

25 toward the top of the first page of this exhibit.  The
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 1 left-hand box titled "RIMS" and then "RIMS

 2 file-system," what does that depict?

 3      A.  That's the actual production server for

 4 QicLink.

 5      Q.  So that's the computer system?

 6      A.  Yes.

 7      Q.  Is that where, for example, claims would be

 8 adjudicated?

 9      A.  Yes.

10      Q.  Okay.  Then in terms of the backup that's done

11 on a daily basis from RIMS, can you take us to the next

12 box, the one in the middle?

13      A.  That's RIMS RPT, the reporting server.

14      Q.  All right.  And this diagram has an arrow from

15 left to right, from that "RIMS" to the "RIMS Report"

16 box.  What is that -- what does that reflect in terms

17 of backup?

18      A.  The copy from the RIMS production server to

19 the RIMS reporting server.

20      Q.  Is that a complete copy?

21      A.  Yes.

22      Q.  Then what happens to that copy that goes into

23 that top box in the middle, "RIMS Report File-typing

24 [sic] system"?

25      A.  About five minutes after that first process
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 1 starts, then there's a copy that goes to RIMSRPT2,

 2 which is our archive or our backup.

 3      Q.  Then there's an arrow that goes through the

 4 word "adhoc" and leads to the right-hand box entitled

 5 "RIMSX."  What is RIMSX?

 6      A.  That's the development server.

 7      Q.  As a practical matter, what happens -- or what

 8 is a development server used for?

 9      A.  Developing new code, doing fixes, that type of

10 thing.

11      Q.  Okay.  Now, there were some questions the

12 other day about TSM I saw on your transcript.  Remind

13 us, what is TSM?

14      A.  Tivoli Storage Manager.

15      Q.  What's the role of TSM in terms of the data

16 backup for RIMS?

17      A.  That's an external backup, full backup for

18 QicLink.

19      Q.  Out of which box on this diagram would the

20 transfer of data go to TSM?

21      A.  From RIMSRPT2.

22      Q.  When does that feed take place?

23      A.  I'm not sure the exact time, but shortly

24 after -- after this copy starts to RPT2, then it starts

25 the copy to TSM.
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 1      Q.  When you say "the copy," is it a full copy

 2 that goes to TSM or something less than that?

 3      A.  It's a full copy.

 4      MR. KENT:  Now, let me show you what would be

 5 5556.

 6      THE COURT:  Do you want to tell us what it is?

 7      MR. VELKEI:  First Bates number?

 8      MR. KENT:  First Bates number is 3748.  I'm sorry.

 9      MR. VELKEI:  Got it.

10      THE COURT:  5556 is a sheet that's entitled "RIMS

11 Restores."

12          (Respondent's Exhibit 5556, PAC0913748

13           marked for identification)

14      MR. KENT:  Q.  Ms. Way, did you get this document

15 from Mr. Baranski as well?

16      A.  Yes.

17      Q.  What I wanted to ask you, about three quarters

18 of the way down the page, there is a line that begins

19 with a slash and then a lower case "rims/user/ftp" and

20 so on.  Do you see that?

21      A.  Yes.

22      Q.  What is that line?

23      A.  Well, what this instruction sheet is is to

24 tell someone how to do a restore.  So when restoring

25 from TSM, this would be an example of a file name that
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 1 would be restored.  So this tells them where in TSM to

 2 look for the file.  And it also gives them the date

 3 stamp of the file.

 4      Q.  And what's the -- what's the date here in this

 5 line?

 6      A.  It's June 12th, 2007.

 7      Q.  All right.  And if you gave TSM this command,

 8 what would you get back?

 9      A.  You would get the data back for that point in

10 time.

11      Q.  When you say "point in time," for that day?

12      A.  Yes.

13      Q.  And we're talking about the RIMS data for that

14 day?

15      A.  Yes.

16      MR. KENT:  Now, let me -- next document would be

17 5557.  It's document with a Bates number, first page

18 Bates number 3750.

19      THE COURT:  This is "Deskpro System Administrator

20 Center," page that says, "The Request Is Closed.  You

21 Can Reopen It."

22          (Respondent's Exhibit 5557, PAC0913750

23           marked for identification)

24      MR. KENT:  Q.  Where did you get this document,

25 Ms. Way?
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 1      A.  This was actually from the director for the

 2 TSM group.

 3      Q.  Okay.  And what is this document we're looking

 4 at?

 5      A.  This was a request to do a test, a full

 6 restore for QicLink.

 7      Q.  When was this test undertaken?

 8      A.  The request went in on March 18th, 2008, and

 9 it's on the first page there.  The actual test started

10 on April 1st, 2008.  That's on Page 3753.  About mid

11 way down, it says, "All restores in progress... started

12 between 9:15 and 9:25 central."

13      Q.  About when was the test completed?

14      A.  That's on 3754.

15      Q.  You're looking at the top?

16      A.  The top.  "All restores, ran concurrently,

17 completed in less than 17 and a half hours."

18      Q.  I was going ask you, what was the result of

19 this test?

20      A.  They did a full restore through TSM into a

21 testing area, and then we had testing to make sure that

22 the data was all there.

23      Q.  What was the result of those inquiries about

24 seeing whether they -- all the data was there, whether

25 it was correct?
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 1      A.  It was a successful restore of the whole

 2 system.

 3      Q.  Why was this test conducted back in April

 4 2008?

 5      A.  Because there were a lot of questions around

 6 whether the system could be restored, how it should be

 7 restored.  We had a discussion around requests by Ed

 8 Miltimore.  So to prove that we could do that, they

 9 took an environment, clean environment, and did the

10 full restore here.

11      Q.  Now, let me ask you, at the point in time that

12 this test was done in April 2008, had there been any

13 changes made in the manner in which data was being

14 backed up from the RIMS system since the move to the

15 Eagan data center in 2006?

16      A.  No.

17      MR. KENT:  Then one last document, 5558.  It's got

18 Bates number 3755.

19      THE COURT:  5558 says, "Storage Optimization

20 Standard(s) Exception(s)," and a 4/16/08 date at the

21 bottom.

22          (Respondent's Exhibit 5558, PAC0913755

23           marked for identification)

24      MR. KENT:  Q.  Ms. Way, where did you get this

25 document?
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 1      A.  This was also from the director for the TSM

 2 group.

 3      Q.  Now, directing your attention to kind of the

 4 middle of the page, a little above that point, it's Row

 5 No. 2, the information on that row, what does it

 6 reflect?

 7      A.  Well, it gives a description of the standard

 8 exception which was being requested.

 9      Q.  When you say "standard request" -- the

10 "standard exception that was being requested," this is

11 what Mr. Miltimore was asking for?

12      A.  Yes.

13      Q.  Okay.

14      A.  Then it just provides a summary of what --

15 what's being asked.  It has the area requesting the

16 application, resource impact, storage impact, review

17 period, but then it has the kind of the status or what

18 the decision was.

19      Q.  In the far right-hand column, under

20 "implementation tasks," it begins "testing conducted"

21 and so on.  What testing is being referred to here?

22      A.  What we just looked at in the last document.

23      Q.  Okay.  So that would be Exhibit 5557; is that

24 right?

25      A.  Yes.
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 1      Q.  And the conclusion based on that testing was

 2 what?

 3      A.  That this exception was not required because

 4 they had successfully restored the application in less

 5 than 24 hours.

 6      Q.  All right.  Over the time you've been

 7 testifying, I believe your testimony has been around

 8 the three actual outages of the QicLink platform.

 9      MR. STRUMWASSER:  I think that mischaracterizes

10 her testimony.

11      MR. KENT:  Q.  Did any of those --

12      MR. STRUMWASSER:  Wait a second.

13      THE COURT:  I'll allow it.  The one big one and

14 two little ones, right?

15      MR. KENT:  That's it.

16      THE COURT:  All right.  Go on.

17      MR. STRUMWASSER:  And two more that she couldn't

18 identify.

19      THE COURT:  I understand.

20      MR. KENT:  Q.  Did any of those outages cause

21 claims to be paid incorrectly?

22      A.  No.

23      Q.  Did any of those outages cause claims to be

24 paid late, more than, say, 42 calendar days after

25 they'd been received?
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 1      A.  No.

 2      MR. KENT:  That's all I have right now.

 3      THE COURT:  Did you need a break before you start?

 4      MR. STRUMWASSER:  No.  Actually, we're going to be

 5 pressed to finish by 4:00, so I'd like to power on.

 6      THE COURT:  All right.  Let's go.

 7          RECROSS-EXAMINATION BY MR. STRUMWASSER

 8      MR. STRUMWASSER:  Q.  Ms. Way, how do you know

 9 that no claims were paid late because of those outages?

10      A.  The two small ones were resolved within the

11 same day, so there were no claims impacted or paid

12 late.  Those were small files that needed to be

13 rebuilt, so the outage was minimal.

14      Q.  But would you agree that, if a claims person

15 was finishing up a -- processing a claim on the last

16 allowable day and the system went down, he or she may

17 not have time to finish actually processing the claim

18 as soon as it comes up, right?

19      MR. KENT:  Calls for speculation, no foundation.

20      MR. STRUMWASSER:  This is exactly what she

21 testified to.

22      THE COURT:  I'll allow it.

23      THE WITNESS:  I honestly can't answer that, I

24 guess.  I don't know.

25      MR. STRUMWASSER:  Q.  Agreed.  Now, with respect
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 1 to the multi-day outage, if there were claims that were

 2 on their last day before they would be late, as of the

 3 day of the outage, they certainly would have been paid

 4 late because of the outage, right?

 5      A.  A business person would have to answer that.

 6      Q.  So you really don't know whether claims were

 7 paid late because of any of these outages, do you?

 8      A.  Based on the time frame of the two small

 9 outages, I don't believe they would have been paid

10 late.

11      Q.  And the basis for that is because?

12      A.  Because the duration of the outage was so

13 small.

14      Q.  And you have knowledge that in fact the claims

15 people were not within that hour or two hours or

16 whatever they were of being late?  You know that?

17      MR. KENT:  Calls for speculation.

18      THE COURT:  Well, she basically said she didn't

19 know that.  Go ahead.

20      MR. STRUMWASSER:  I'm sorry.  Was that overruled?

21      THE COURT:  I don't know that we need another

22 answer.  She basically said she didn't know that.

23      MR. STRUMWASSER:  Fair enough.

24      Q.  Let's take a look at 5558.  The first cell in

25 Row 2, "To improve recovery time" -- this is
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 1 Mr. Miltimore's ask, right?  This in the first cell?

 2      A.  Yes.

 3      Q.  "To improve recovery time of the QicLink

 4 application from any disaster/critical outage" --

 5 "disaster/critical outage by altering backup

 6 methodology from initial full backup with infinite

 7 incrementals to monthly full backup with incrementals."

 8 That's what that says, right?

 9      A.  That's what it says, yes.

10      Q.  What this says is that the initial -- that at

11 the time this was written, United had made a full

12 backup on the day that the process was started when you

13 moved the files and had never done another full backup

14 again but rather had done infinite incrementals,

15 correct?

16      MR. KENT:  It's argumentative, vague.

17      THE COURT:  Overruled.

18      THE WITNESS:  This is what Ed thought was

19 happening.

20      MR. STRUMWASSER:  Q.  So what Ed thought was

21 happening is what I said, that there was one full

22 backup and never again; from then on, it was all

23 incrementals, right?

24      A.  No, that's not correct.

25      Q.  From outage by all three of the backup
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 1 methodologies -- are you with me?  All right?  Are you

 2 with me?

 3      MR. KENT:  That's argumentative.  That's not a

 4 question.

 5      THE COURT:  Look, I think the witness was saying

 6 that she doesn't believe this is true.  But your

 7 question was that's what Mr. Miltimore asked for,

 8 correct?

 9      MR. STRUMWASSER:  Yes, your Honor, that's my

10 question.

11      THE COURT:  All right.

12          You need to listen to the question.

13      MR. STRUMWASSER:  Q.  Is that what Mr. Miltimore

14 asked for?

15      A.  That's what he was asking.

16      Q.  And he said that the current backup

17 methodology was initial full backup with infinite

18 incrementals, right?  That's what he described it as,

19 right?

20      A.  That's what he thought it was, yes.

21      Q.  What do you understand "initial" to be in this

22 sentence?

23      MR. KENT:  Objection.  That's argumentative.

24  It's --

25      THE COURT:  How is that argumentative?  She
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 1 testified from this.  You gave it to her.  If she can

 2 explain it, she can explain it.  If she doesn't know,

 3 she can say she doesn't know.

 4      THE WITNESS:  Again, that's what he thought was

 5 happening.

 6      MR. STRUMWASSER:  Q.  But the question now is what

 7 is initial full backup?

 8      THE COURT:  In other words, do you know what the

 9 initial full backup was?

10      THE WITNESS:  Well, I -- I don't know where he got

11 this.  When you are using incremental backups, you

12 typically do an initial full backup and then you do

13 incrementals.  But that was not what was in place.

14      MR. STRUMWASSER:  Q.  But that is what he thought

15 was in place, right?

16      A.  That's what he thought was in place.

17      Q.  And your testimony is that what happens on the

18 rest of this line, No. 2, is that it was decided that

19 it wasn't necessary to change that methodology because

20 you successfully restored, right?

21      A.  It wasn't necessary to move to a monthly full

22 backup.

23      Q.  Okay.  Do you see any place on Exhibit 5558

24 where it says that Mr. Miltimore's assumption that the

25 current methodology was an initial full backup and
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 1 infinite incrementals was wrong?

 2      A.  I don't see that said on here, no.

 3      Q.  In fact, the decision was not made because we

 4 already have full monthly backups but rather the

 5 decision was made that, in the view of the decision

 6 makers, full monthly backups were not necessary,

 7 correct?

 8      A.  No, the decision was made because we do a full

 9 every day.

10      Q.  Nobody is saying --

11      THE COURT:  Just wait, wait, wait.

12          So where is that on this page?  Where does it

13 say that on this page?

14      THE WITNESS:  It doesn't say that on this page.

15      THE COURT:  So let's move on.

16      MR. STRUMWASSER:  Very good.

17      Q.  Do you see anyplace -- this document was

18 generated on -- in 2008, right?

19      A.  This document?

20      Q.  5558.

21      A.  Yes.

22      Q.  5557 was generated in -- was printed in 2011,

23 and I gather this document was generated in 2008,

24 right?

25      A.  Which one?  I'm sorry.
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 1      THE COURT:  5557.  Looks like it was printed

 2 yesterday.

 3      THE WITNESS:  Right, it was printed yesterday.

 4      MR. STRUMWASSER:  Q.  But am I correct that it was

 5 in fact generated sometime in 2008?

 6      A.  It's time stamped in the middle there.  "Date

 7 started, date of last reply."

 8      Q.  5556, where's the time stamp on this?

 9      A.  There isn't one except the date that he used

10 to show the file example.

11      Q.  Yeah, that's right.  He could go back, he

12 says, and retrieve a document from 2007.  That's what

13 he's saying here, right?  That's not the date that this

14 document was made, right?

15      A.  Well, it looks like he copied -- this looks

16 like he copied a command line.

17      Q.  Wait a second.  He needed a command line for

18 an example.  That was because of what he'd written

19 above it, right?

20      MR. KENT:  This is -- I don't know why this is

21 getting so argumentative.  That's not a proper

22 question.

23      THE COURT:  I'm not sure that's a proper

24 objection.  But overruled.

25          Go ahead.
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 1      MR. STRUMWASSER:  Q.  The line above that date, it

 2 says, "to restore a file such as:" and then he needed

 3 an example, right?

 4      A.  Yes.

 5      Q.  Do you have any basis for the assumption that

 6 he copied this from something as opposed to simply

 7 writing an example?

 8      A.  Typically you copy the command line; you don't

 9 type it.  But I don't -- no, I don't have any --

10      Q.  Typically you copy it if you have it at the

11 time and you don't know what the date was.  If he

12 copied it, it was from some document that preexisted,

13 right?

14      A.  No.  I'm saying he probably copied this from a

15 command line on a screen.

16      Q.  You don't have any basis for that assumption

17 right?

18      A.  (Shakes head negatively)

19      Q.  5555, where's the date stamp?

20      A.  I don't see one.

21      Q.  Anything on this document to indicate that it

22 was in existence in 2007?

23      A.  Not that I can see.

24      Q.  Now, we know from 5558 that, as of April of

25 2008, Mr. Miltimore thought that there was a need for
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 1 monthly backups, monthly full backups, right?

 2      A.  He thought, yes.

 3      Q.  Did you ever show Mr. Miltimore 5555?

 4      A.  I didn't have this then.

 5      Q.  Did you -- if it existed in 2008, you could

 6 have gotten it from the same people you got it from,

 7 right?

 8      A.  I never asked for it, but yes.

 9      Q.  And 5556, you could have shown Mr. Miltimore

10 5556 in 2008 if it existed, couldn't you?

11      A.  Well, he was meeting with all these people.

12      Q.  So is it fair to say that Mr. Miltimore, at

13 least, didn't feel that 5555 and 5556 resolved the need

14 for monthly backups, full backups?

15      MR. KENT:  No foundation, calls for speculation.

16      THE COURT:  Sustained.

17      MR. STRUMWASSER:  Q.  Do you know whether anybody

18 showed Mr. Miltimore 5555 or 5556 prior to April 18,

19 '08?

20      A.  I don't know if they did or not.

21      Q.  Was the restore, the full restore that is

22 documented in 5557, how long did that take?

23      A.  17 and a half hours.

24      Q.  17 and a half hours.  Is that satisfactory for

25 restore in your opinion?
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 1      A.  I believe the goal was to restore in less than

 2 24 hours.

 3      Q.  Is 24 hours an appropriate standard in your

 4 understanding?

 5      A.  I just know that that was the goal that was

 6 set was to restore it, within 24 hours.

 7      Q.  You don't have an opinion on that?

 8      A.  No.

 9      Q.  Okay.  Was this a restore done from TSM?

10      A.  Yes.

11      Q.  So the restore was by taking the original

12 backup, whatever the last full backup was, and making a

13 series of incremental restores, doing the incremental

14 tapes, right?

15      A.  However they do the restore back to RIMS.

16      Q.  You don't know that, how they do it?

17      A.  I'm -- no.

18      Q.  Was this the first time that anybody tried to

19 do a full restore of RIMS?

20      A.  No.  We had done it during the power outage.

21      Q.  And it had failed, right?

22      A.  No.  We did a full restore during the power

23 outage.

24      Q.  Was there a full restore done to test, for

25 test purposes only, prior to the incident in 5557?
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 1      A.  Well, we do -- we do the full backups every

 2 day, and we do another full backup into our test

 3 environments every week.

 4      MR. STRUMWASSER:  I move to strike that that

 5 really is not responsive.  I asked about full restores,

 6 and I got a story about full backups.

 7      THE COURT:  All right.  Could you read the --

 8      MR. STRUMWASSER:  Q.  You know the difference

 9 between a restore and a backup?

10      A.  Yes.

11          (Reporter interruption)

12      MR. STRUMWASSER:  Q.  You know the difference

13 between a restore and a backup?

14          And the answer was "yes."

15          Prior to the Eagan outage, was there ever a

16 time when anybody tried to do a full restore of RIMS?

17      A.  Well, we had to do that when we moved it.

18      Q.  That's right.  After that, was there ever a

19 time -- by the way, did you use TSM to move the RIMS

20 data?

21      A.  I'm not sure how they did that initially.

22      Q.  So to your knowledge, was TSM ever used to do

23 a full restore prior to the Eagan outage?

24      A.  I don't know.

25      Q.  Let's look at 5555.  In the graph at the top
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 1 of the first page, we have a daily backup -- 1:20 a.m.

 2 daily -- that you testified was a complete copy, right?

 3      A.  Yes.

 4      Q.  And that's a complete copy into a file system

 5 that has a capacity of 350 gigabytes, right?

 6      A.  Yes.

 7      Q.  Is it your testimony that 350 gigabytes is

 8 enough to hold the entirety of the RIMS database?

 9      A.  Of the data.

10      Q.  Everything except the programs?

11      A.  Yes.

12      Q.  All right.  Take a look at 5557.  We look at

13 the last page, 3754.  The third line from the top

14 indicates that the total restore was 682.92 gigabytes,

15 doesn't it?  Do you see that?

16      A.  I don't know what that consisted of.  I see

17 that number, yes.

18      Q.  Would you agree that data comprising 682.92

19 gigabytes would not fit in a 350-gigabyte file system?

20      A.  I honestly can't speak to how -- how that all

21 works.  I don't know.

22      Q.  So you don't know whether a 350-gigabyte

23 system can hold 682 gigabytes of data?

24      A.  I don't know what was included in the 689

25 [sic] gigabytes.



18301

 1      Q.  I'm guessing that it's the items that are

 2 enumerated above, right?  It's all the things that

 3 restored using those scripts, right?

 4      A.  Like the archive here, I don't know what that

 5 is.

 6      Q.  Likely to be data, right?

 7      A.  I don't know.

 8      Q.  But you do know that there's somewhere between

 9 500 and 700 files, data files, in RIMS, right?

10      A.  Yes.  There's 500 to 700 tables.

11      Q.  Tables, right.  Now, you testified that there

12 is a Shadow Image made from RIMS using the Hitachi

13 system, right?

14      A.  Yes.

15      Q.  And that that's the current system, right?

16      A.  Yes.

17      Q.  That had been in operation since the RIMS

18 platform was moved to Eagan, right?

19      A.  Yes.

20      Q.  You said that Flash Copy makes two copies a

21 day of the entire computer, right?

22      A.  Shadow Image.

23      Q.  I mean Shadow Image, right.  Right?

24      A.  Yes.

25      Q.  Now, just to be clear, the backing up that is
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 1 described in Shadow, is that -- that's what you

 2 describe on 5555, right?

 3      A.  Yes.

 4      Q.  Where do I see two copies a day here on 5555?

 5      A.  One goes to RPT.  From RPT, it goes to RPT2.

 6      Q.  You testified that Flash was a full -- I'm

 7 sorry.

 8          You testified that Flash was a full copy,

 9 right, of the computer?

10      A.  Shadow Image is a copy of all the disks, yes.

11      Q.  Of the entire UNIX server, right?

12      A.  Yes.

13      Q.  That means that it copies not just the RIMS

14 data but all of the applications, right?

15      A.  It -- it's the data, the data directories.

16 Whatever directories have data in them that are to be

17 backed up, that's what it copies.

18      Q.  For all applications, right?

19      MR. KENT:  Objection, vague.

20      THE COURT:  Overruled.

21      THE WITNESS:  I'm not -- I don't know what you

22 mean "for all applications."

23      MR. STRUMWASSER:  Q.  Is RIMS the only application

24 running on the server it runs on?

25      A.  Yes.
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 1      Q.  Did you use Shadow to restore, eventually,

 2 when the Eagan outage took place?

 3      A.  It's TSM.

 4      Q.  They used TSM.  So Shadow was not able -- you

 5 were not able to restore RIMS using Shadow in 2007,

 6 right?

 7      MR. KENT:  No foundation.

 8      THE COURT:  If she knows.

 9      MR. KENT:  Well, it assumes facts.  Shadow --

10 there's no foundation that Shadow is used to restore

11 anything.  Shadow copies things.

12      MR. STRUMWASSER:  Shall I explain it?

13      THE COURT:  No, that's okay.

14          If you understand the question, please answer.

15      THE WITNESS:  They always use TSM to do a restore.

16 We use the backups on RPT2 if we need to restore

17 certain files.

18      MR. STRUMWASSER:  Q.  Okay.  So is Shadow --

19 Shadow is not TSM.  It's a different system, right?

20      A.  Right.

21      Q.  You restored eventually after the Eagan power

22 outage using TSM, right?

23      A.  Yes.

24      Q.  You did not restore using the Shadow data,

25 right?
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 1      A.  No.

 2      Q.  No, you did not use it?

 3      A.  We used TSM.

 4      Q.  Okay.  Do you know how many -- in the 2008

 5 experiment, do you know how many incremental tapes were

 6 used?

 7      A.  No.

 8      Q.  Do you know how many were used in for the

 9 post-Eagan-event restoration?

10      A.  I wasn't involved in that.

11      Q.  I thought you worked really heroic hours for

12 that.

13      A.  I was only there to direct things.  They were

14 doing all the work in the background.

15      Q.  So you really aren't familiar with the

16 technology that was being used?

17      A.  I know enough --

18          (Reporter interruption)

19      THE WITNESS:  I know enough about it to know how

20 it works.  I know how the system works.  I didn't get

21 into that detail of how many files they used to

22 restore.

23      MR. STRUMWASSER:  Q.  Was Mr. Miltimore around at

24 the time of the Eagan outage?

25      A.  He gave me a break for a few hours.  That was
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 1 it.

 2      Q.  How about Mr. Dufek, was he around?

 3      A.  Yes.

 4      Q.  Now, for the Miltimore request that is

 5 identified in 5558, to go to whatever level that

 6 generated this, Mr. Dufek had to sign off on it, right?

 7      A.  Yes.

 8      Q.  Do you have your copy of 897 handy?

 9      A.  Yes.

10      Q.  Do you know what PRIME does?

11      A.  I know that it houses membership data.

12      Q.  And membership data is used by RIMS as well,

13 isn't it?

14      A.  RIMS has its own membership data.

15      Q.  Now, take a look at 1585, please.  Under "Key

16 Milestones, next approximately 60 days."

17      MR. KENT:  Wait a second.  Let the witness get it.

18      MR. STRUMWASSER:  Sure.

19      Q.  "Key milestones, next 60 days"?

20      A.  Yes.

21      Q.  Third line down, "Complete automated group and

22 eligibility load for 8/1 renewals on PRIME based on

23 mapping," do you see that?

24      A.  Yes.

25      Q.  Am I correct in reading that to say that PRIME
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 1 was supposed to be completed and able to accept data by

 2 July -- between July 2 and July 13, 2007?

 3      A.  That's what it says.  I don't work with PRIME.

 4      Q.  As to data warehouse, data warehouse is a

 5 place where you store information about claims that

 6 were previously processed?

 7      A.  Yes.

 8      Q.  And sometimes a claim, to be processed

 9 correctly, requires information about prior claims

10 having been processed, right?

11      A.  I'm not on the business side, so I don't know

12 how they pay claims, but --

13      Q.  So when you said that data warehouse data is

14 not used to adjust claims, you really don't know that,

15 do you?

16      A.  No.  You said to adjudicate claims.

17      Q.  You don't know that either, do you?

18      A.  Well, the adjudication systems aren't tied to

19 the data warehouse.  The adjudication systems are tied

20 to the claim payment systems.

21      Q.  Do claims examiners have access to the data

22 that's in the data warehouse?

23      A.  I don't know who has access to the data

24 warehouse.

25      Q.  Take a look at 1056, please.
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 1      A.  Okay.

 2      Q.  So your testimony is that the events that are

 3 described in 1056 did not constitute an outage right?

 4      A.  Right.

 5      Q.  That people could work on claims in other

 6 directories, right?

 7      A.  Yes.

 8      Q.  They could not work on claims in Directory 11?

 9      A.  Correct.

10      Q.  And Directory 11 is where the PLHIC PPO claims

11 are, right?

12      A.  Yes.

13      Q.  So am I correct in your -- in understanding

14 you to say that, when you use the word "outage," it is

15 not an outage if United cannot process PPO claims for

16 PacifiCare so long as it can process claims for other

17 companies?

18      A.  They could do other work within QicLink also.

19      MR. STRUMWASSER:  Your Honor, may have the

20 question read.

21      THE COURT:  Yes.  Please listen to the question,

22 and answer the question that's asked.

23      MR. KENT:  But, your Honor --

24      THE COURT:  It does -- no, it doesn't, Mr. Kent.

25 It does make a difference if you can work in one and
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 1 not in the other.  And that was a legitimate

 2 cross-examination question.  I'm going to allow it.

 3          Please read the question back.

 4      (Record read)

 5      THE WITNESS:  And it's not an outage because the

 6 system was not down.  It was still available.  The

 7 application was not unavailable to the users.  One file

 8 was unavailable.

 9      MR. STRUMWASSER:  Q.  That's a "yes"?  One

10 directory was not available, right?

11      A.  No.  One file within the directory was

12 unavailable, the eligibility history file.

13      Q.  Can you process claims without knowing the

14 eligibility of the applicant -- of the claimant?

15      A.  No.

16      Q.  So the answer is, as you used the term

17 "outage," it is not an outage if PLHIC is unable to

18 process claims for PLHIC -- as long as -- if PLHIC

19 claims cannot be processed, so long as other company's

20 claims can be processed on RIMS?

21      A.  And the rest of the system was available.

22      Q.  Do you recall testifying earlier that, if

23 Directory 11 is not available, RIMS is not available?

24      A.  I said if Directory 11 wasn't available, a

25 portion of RIMS would not be available.
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 1      Q.  Page 18010, Line 2.

 2               Question:  "Do you know whether

 3          an hour in which RIMS is up and

 4          operating but Directory 11 is not

 5          available is considered RIMS

 6          available, or is RIMS not available?"

 7               Answer:  "It's partial

 8          availability of the system."

 9      A.  Right.

10      Q.  But it is not unavailable?

11      A.  I don't get what you mean.

12      Q.  You said "it's partial availability."  But it

13 is absolutely zero unavailability, right?  It's not

14 what you would call unavailable?

15      A.  If Directory 11 was down, the rest of the

16 system would be available.

17      Q.  So with reference to your -- 5466.

18          Do you have a copy of 5466, which would

19 thereby put you in a better position than I?

20          5466, we're all on the same page here.  So

21 where we see "100 percent available" entries on these

22 three pages -- and we see a lot of them -- those

23 entries are compatible with the system being available

24 to other companies but unable to process RIMS claims

25 for any of the time, right?
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 1      MR. KENT:  Do you mean RIMS claims or --

 2      MR. STRUMWASSER:  I'm sorry.

 3      Q.  PLHIC claims?  Thank you.

 4      A.  This is based on adjusted down time minutes or

 5 impact to the business.  So they do the calculation

 6 based on the percentage of the application that is not

 7 available.

 8      Q.  So to the people in -- who actually put

 9 together the data that is presented in 5466, to those

10 people, if RIMS is unable to process PLHIC claims but

11 can process other company's claims, it is not 100

12 percent available?

13      A.  They look at the percentage of the application

14 that's unavailable and the impact to the business to

15 make that calculation.

16      Q.  If we look back on 1056, is it your testimony

17 that, during the event that is described in the

18 attachment to 1056, 100 percent of the application was

19 available?

20      A.  There was one file within the system that

21 wasn't available.  I don't make the calculation.  I

22 have nothing to do with these numbers.

23      Q.  So you don't really know how these numbers are

24 calculated?

25      A.  I'm just saying they look at the portion of
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 1 the application that's unavailable and the impact to

 2 the business, and they base that percentage on that.

 3      Q.  Okay.  Now I'm going to ask you again, and I

 4 ask you to please listen carefully because I'm asking

 5 for a yes or no answer.

 6          At the time that the incident was happening

 7 that is described in the attachment to 1056, was RIMS

 8 100 percent available?

 9      A.  The application was available.

10      Q.  Is that a yes?

11      A.  Yes.

12      MR. STRUMWASSER:  Okay.  I think I have no further

13 questions, but I'd like a minute to sort of regroup.

14      THE COURT:  Sure.

15          (Recess taken)

16      THE COURT:  We'll go back on the record.

17          The one thing is we noticed that 5543 is not

18 taken care of, and that is entered under -- Mr. Gee has

19 no objection, so under same circumstances as the other

20 exhibits around that.

21          (Respondent's Exhibit 5543 admitted into

22           evidence)

23      THE COURT:  Okay.

24      MR. STRUMWASSER:  Q.  Ms. Way, Exhibit 5555, do

25 you see anyplace on this exhibit that identifies the
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 1 backups as full backups?

 2      A.  Shadow Image only does a full backup.  It's

 3 not on this, but it only does a full backup.

 4      Q.  So there's no place on this document where it

 5 says it's a full back up, is there?

 6      MR. KENT:  Objection, asked and answered.  She

 7 just said that Shadow Image, by definition, means it's

 8 a full backup.

 9      MR. STRUMWASSER:  Q.  That wasn't the question.

10 The question is where on this page does it say that?

11      THE COURT:  Okay.  So that's a question.  Does it

12 say that on this document?

13      THE WITNESS:  Shadow Image means --

14      THE COURT:  No, no.  That's not the question.

15 Just listen to the question.  I understand you have an

16 explanation, but the question is does it say that a

17 Shadow Image is a full backup on this page?

18      THE WITNESS:  Not in those words.

19      THE COURT:  Okay.

20      THE WITNESS:  It does not.

21      MR. STRUMWASSER:  Q.  Would you agree that, if in

22 fact the RIMS system, the total system, occupies about

23 700 gigabytes of data, that a 350-gigabyte file would

24 be adequate capacity for a daily -- a daily backup, a

25 daily incremental backup?
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 1      A.  I don't know what the 350 is referring to on

 2 this page.

 3      Q.  Do you doubt that "gb" stands for gigabytes?

 4      A.  No.

 5      MR. STRUMWASSER:  No further questions.

 6      THE COURT:  Anything further?

 7      MR. KENT:  No, your Honor.

 8      THE COURT:  Thank you very much.  May Ms. Way be

 9 released?

10      MR. STRUMWASSER:  No objection, your Honor.

11      THE COURT:  All right.

12          Ms. Way, you're released.

13          So there are a few documents that were found

14 missing for the Department.  I'm going do a quick look,

15 but let's take care of the ones that we have here.

16          So 5555, any objection?

17      MR. STRUMWASSER:  I'm sorry.  We're doing

18 Ms. Way's exhibits?

19      THE COURT:  Yes, let's just do it quickly now

20 because we're cleaning up here.

21      MR. STRUMWASSER:  Okay.  And the question is 5555?

22      THE COURT:  Yes.

23      MR. STRUMWASSER:  No objection.

24      THE COURT:  That will be entered.

25          (Respondent's Exhibit 5555 admitted into
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 1           evidence)

 2      THE COURT:  5556?

 3      MR. STRUMWASSER:  You know, your Honor, I don't

 4 want to be difficult about this.  These documents --

 5 neither 5555 nor 5556 have been authenticated to date.

 6 So long as it's clear on the record that it hasn't

 7 happened, I have no objection to it being admitted for

 8 what it is.

 9      THE COURT:  That will be entered.

10          (Respondent's Exhibit 5556 admitted into

11           evidence)

12      THE COURT:  5557?

13      MR. STRUMWASSER:  No objection.

14      THE COURT:  That will be entered.

15          (Respondent's Exhibit 5557 admitted into

16           evidence)

17      THE COURT:  5558?

18      MR. STRUMWASSER:  No objection.

19      THE COURT:  That will be entered.

20          (Respondent's Exhibit 5558 admitted into

21           evidence)

22      THE COURT:  Then there are -- 1054?  Mr. Kent?

23      MR. KENT:  1054, no objection.

24      THE COURT:  That will be entered.

25          (Department's Exhibit 1054 admitted into
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 1           evidence)

 2      THE COURT:  1055?

 3      MR. KENT:  No objection.

 4      THE COURT:  That will be entered.

 5          (Department's Exhibit 1055 admitted into

 6           evidence)

 7      THE COURT:  1056?

 8      MR. KENT:  No objection.

 9          (Department's Exhibit 1056 admitted into

10           evidence)

11      THE COURT:  1057?

12      MR. KENT:  Let me find it just one second.

13      THE COURT:  That's a June 19th e-mail.

14      MR. KENT:  I'm sorry.  What's the date?

15      THE COURT:  June 19th, 2007.

16      MR. KENT:  No objection.

17      THE COURT:  That will be entered.

18          (Department's Exhibit 1057 admitted into

19           evidence)

20      THE COURT:  1058?

21      MR. KENT:  No objection.

22      THE COURT:  That will be entered.

23          (Department's Exhibit 1058 admitted into

24           evidence)

25      THE COURT:  And 1059?



18316

 1      MR. KENT:  No objection.

 2      THE COURT:  All right.  That will be entered.

 3          (Department's Exhibit 1059 admitted into

 4           evidence)

 5      THE COURT:  So I'm going to get up for a minute

 6 and go look for a couple of things, see if I can find

 7 them.  These all can be filed.

 8          And then, I don't know -- you want to talk

 9 offline about that?  Or how do you want to --

10      MR. VELKEI:  Yes, please.  I think we have a way

11 to deal with it.

12          (Recess taken)

13      THE COURT:  We can go back on the record.  There

14 are a few things missing from the Department's files.

15 I've told them what they are, and they're going to get

16 me copies.

17          It looks like some of them are motions, which

18 I just must have put in different spots as I was

19 looking at them.  But there were three withdrawn --

20 907, 908, and 465.  Correct?

21      MR. GEE:  Yes.

22      THE COURT:  Then there's these two documents, 5134

23 and 5132, which are missing because I have them out,

24 and I was wondering if there was a foundation for

25 these.  At the time, I think you said you were going to
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 1 look into it.

 2      MR. VELKEI:  I believe, your Honor, we're filing,

 3 if we can just mark for the record, the declaration of

 4 Ms. Mitchum and a notice of filing of declaration,

 5 which may address foundational issues in those two

 6 exhibits.

 7          And it's being served as we speak, so I don't

 8 have service copies, unfortunately.  Forgive me.

 9      THE COURT:  All right.  I'm going do it as one

10 document.

11      MR. VELKEI:  That's fine.

12      THE COURT:  So 5559 is a declaration of April

13 Mitchum and a notice of filing of the declaration of

14 April Mitchum.

15          (Respondent's Exhibit 5559 marked for

16           identification)

17      THE COURT:  And I guess we'll have to take this up

18 some other time.  You want to try and do this on the

19 4th?

20      MR. VELKEI:  Sure.

21      THE COURT:  So all these three things go together,

22 though.  Correct?

23      MR. VELKEI:  Yes, I believe so.

24      THE COURT:  Then you took one foundational one as

25 well.
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 1      MR. GEE:  I didn't take the actual documents.  I

 2 took the exhibit numbers, and your Honor still has the

 3 320 and 321.

 4      THE COURT:  All right.  So in case I forget,

 5 remind me that I put them in the folder.  They're all

 6 together.  So yours are in the folder also.

 7          And this last thing about this cleanup stuff

 8 is there's a bunch of -- good word, "bunch," right --

 9 letters, some from one side, some from the other to

10 each other that you've copied me on.  Those letters

11 will stay in the OAH file unless otherwise designated.

12          I can, when we come back, give you each the

13 letters that you've written.  And you can tell me how

14 you want them designated.  I don't care.

15          They aren't evidence, but if you want some

16 information in the letters to go with the record for

17 some reason, you can designate that for me if you'd

18 like.  And then you can object to the other one's

19 designation, and we can go through that.

20      MR. KENT:  That would be very helpful.  Thank you.

21      THE COURT:  Otherwise they stay in the file for

22 OAH and don't get returned to the Department as part of

23 the exhibits.  Okay?  And can we do that on the 22nd?

24      MR. GEE:  That's fine.  Sure.

25      MR. KENT:  Yes.
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 1      THE COURT:  Anything else can I do today?

 2      MR. VELKEI:  Just to clarify, on the UCP, so we

 3 will get a privilege log in advance of the 4th and then

 4 address any questions we have on the 4th?

 5      THE COURT:  Hopefully.

 6      MR. VELKEI:  Okay.

 7      THE COURT:  Well, the privilege log will be ready

 8 as soon as the Judge gives us her determinations on

 9 those.

10      THE COURT:  It's not that much stuff, but somehow

11 I've not had time to look at it.

12      MR. GEE:  Two quick things, your Honor?

13      THE COURT:  Sure.

14      MR. GEE:  Yesterday, your Honor asked us about a

15 CMA redacted complaint log that was attached to a

16 confidential --

17      THE COURT:  Right.

18      MR. GEE:  That document was produced to PacifiCare

19 but was not marked.  PacifiCare instead created its own

20 excerpt of that log, and it was marked during

21 Ms. Wetzel's testimony.  So --

22      THE COURT:  I think we need to mark it.

23      MR. GEE:  I'm not sure if it needs to be marked.

24 It was produced, and PacifiCare chose not to use it.

25 And I understand your Honor believed that it would be
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 1 marked, and maybe perhaps that's why it was in an

 2 envelope.

 3      THE COURT:  You can think about it.  It's still

 4 something that could come up.

 5          And the declaration of April Mitchum will go

 6 with the record, so we'll take care of that now too.

 7      THE COURT:  And then the second issue I had was we

 8 were promised an answer on Exhibit 661, Ms. Berkel's --

 9      MR. VELKEI:  And I have one.  There are

10 inaccuracies in the chart with regard to certain

11 information that is missing from the chart.

12          I can share those with you off record, and we

13 can address them on April 4th if need be.  But there

14 were in fact inaccuracies which drove our objection.

15      THE COURT:  Okay.  You can work on that.

16      MR. GEE:  Sure.

17      MR. STRUMWASSER:  Would counsel like to share that

18 with us so that perhaps we could give him -- I mean, if

19 it's really --

20      THE COURT:  Maybe he doesn't want to do it in

21 front of me, so.

22      MR. VELKEI:  Right.  I don't have it handy.  But

23 like I said, I'm happy to share the concerns, and we

24 can pick it up on April 4th if we can't resolve it.

25      MR. STRUMWASSER:  Because missing data suggests,
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 1 like, it's not inaccuracy; he'd just like to have more

 2 data shown.

 3      MR. VELKEI:  No.  It's inaccurate.  And I'll show

 4 you why.  I've got the detail, I just don't have it

 5 handy.  So we can have a call and -- I can have a call

 6 with Bryce or whomever.

 7          The only other issue, your Honor, on our end

 8 is we're not getting cooperation from the CMA on 1023

 9 in terms of producing the native format.  We got

10 another version of the colored chart that highlights or

11 puts some information onto the chart, but we're still

12 not getting the native format.

13      THE COURT:  I don't know what the native format

14 is.  But if they're not going to produce anything else,

15 it would be worthwhile knowing.  We had asked for the

16 underlying data.  That is what I thought -- if I

17 misspoke, I apologize.

18          I thought they were entitled the underlying

19 data so they can check it, as we've done on a lot of

20 other things.  If that doesn't exist, we should know

21 that.

22      MR. GEE:  I think there may just be a

23 misunderstanding of the underlying data.  I read the

24 e-mail from Mr. Do.  He was under the understanding

25 what he was providing was what was requested in the



18322

 1 second round.

 2          What I saw was they were the -- it was the

 3 same graph in color with the actual numbers and

 4 explaining which insurers the graph's -- each bar graph

 5 pertained to.  I'm not sure what other underlying data

 6 was requested.

 7      MR. VELKEI:  Well, no.  They provided aggregate

 8 numbers for each of those bars.  They still refused to

 9 identify which payor goes with No. 1, 2, 3, or 4.  And

10 there's no ability for us to have any data to test the

11 graphs that they've provided.

12          So in fact, they haven't given us the

13 underlying data.  They've given us some excerpt from

14 it.

15      MR. GEE:  I'm just wondering what underlying data.

16 Do you want the complaint logs?

17      MR. VELKEI:  I'm happy to meet off --

18      THE COURT:  Yes.  Why don't you meet offline about

19 it.  If nothing comes any further --

20      MR. STRUMWASSER:  Well --

21      THE COURT:  It goes to the weight of the document.

22      MR. STRUMWASSER:  But I think that there's a -- we

23 now have identified at least one issue, which is that

24 CMA has masked which other companies, other payors, are

25 represented by the bars.
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 1          They feel that they have an obligation to do

 2 that to having do with the way they got the data.  And

 3 I don't recall the exact circumstances.

 4          I don't understand that to have anything to do

 5 with the weight.  If they want to say, "Oh, no.  Bar 1

 6 is Blue Shield.  Bar 2 is Anthem," that is irrelevant

 7 to the purpose for which it's tendered.

 8          And I don't understand that to be a

 9 requirement for it to have any weight.

10      THE COURT:  Well, wait a minute.  If it's tendered

11 for the purpose that I'm supposed to see that they're

12 worse than anybody else, I disagree, Mr. Strumwasser.

13 I'm not going to come to that conclusion unless they

14 feel comfortable that they know how that got there.

15          Some of this other material that they came up

16 with turned out not to be quite what they had

17 represented it to be.  I know how that happened.  It's

18 okay.  I'm not calling anybody fraudulent or liar or

19 anything like that.

20          But I think, under the circumstances, they're

21 either entitled to know how they got those numbers or

22 those numbers don't mean a lot to me.  And that's

23 honest.

24      MR. STRUMWASSER:  Would your Honor accept a masked

25 submission so that --
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 1      THE COURT:  Yes.

 2      MR. STRUMWASSER:  Okay.  Well, I think that may

 3 take care of it.

 4      MR. VELKEI:  What is a masked --

 5      THE COURT:  If you want to show me what it is, and

 6 we -- and you get whatever we see for it -- I'm not

 7 sure.

 8          I will be willing to accept it and look at it.

 9 But if it's something that they feel they can't let

10 them see, I don't know how they can show that it's

11 correct.

12      MR. VELKEI:  I'll say this, your Honor.  We're

13 willing, if the Department will withdraw that exhibit

14 and the testimony around it, to just let this go and

15 not push the issue.  That's another alternative,

16 frankly.

17      MR. STRUMWASSER:  That isn't an offer on the

18 table.

19          And if your Honor doesn't want to draw the

20 conclusion, you don't want to draw the conclusion.  We

21 will at a minimum obtain the information that led to

22 CMAs reluctance to share that.

23      THE COURT:  That's fair enough.

24      MR. STRUMWASSER:  We understand that CMA does not

25 make that available to any payor, that they think it is
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 1 competitive information that they are not at liberty to

 2 share.

 3      MR. VELKEI:  But you put it into evidence to

 4 suggest that we're some how worse than everybody else.

 5 And we have no ability to test it.

 6          And the Judge was very clear on the record

 7 about the underlying data.  And we've played this game

 8 now -- we're on round three of trying to get this from

 9 the CMA.

10      MR. STRUMWASSER:  Actually, we put it in evidence

11 principally to show a comparison between United and

12 PacifiCare and United and PacifiCare.  It's the jump in

13 their numbers.

14      MR. VELKEI:  No, that's not what it was entered

15 for.

16      MR. GEE:  Yes.  It was showing across the board,

17 and the purpose of the testimony that Ms. Wetzel gave

18 was from '04 -- correction, '05 to '06, '07 it

19 increases significantly, the PacifiCare/United, not the

20 other payers.

21      MR. VELKEI:  Here's the thing.  Assuming that that

22 were true, then submit a chart that shows just

23 UnitedHealthcare.  The problem is, that's not what you

24 submitted.

25          We also have no way to test which are United
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 1 and which are PacifiCare within that.  We have no

 2 ability to even see how they got those graphs and to be

 3 able to test how they've graphed the information.

 4      MR. STRUMWASSER:  Let's also not lose site of the

 5 fact that the testimony from Ms. Wetzel was that that

 6 is precisely the graph that was provided to Ms. McFann

 7 at the time.  So it has historical value solely for

 8 that purpose.

 9      THE COURT:  That's a limited purpose.  So it can

10 have some -- that that's what they gave her.

11      MR. VELKEI:  But that wasn't what it was offered

12 for, your Honor.

13      THE COURT:  Right, by doing that.  And I don't

14 mind a limited purpose that that graph shows that there

15 was a jump between some undesignated PacifiCare/United

16 and some other un designated PacifiCare/United.  But

17 that's all that graph shows.

18      MR. STRUMWASSER:  I don't understand the word

19 "undesignated" there.  They have the complaints for

20 PacifiCare/United.

21      THE COURT:  Yes, but I suspect that Mr. Kent and

22 Mr. Velkei are concerned that it's United and

23 PacifiCare, and you don't know which part is which.

24      MR. VELKEI:  And we can't distinguish between

25 complaints -- it's called a complaint log -- and what
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 1 were just inquiries, which Ms. Wetzel testified a lot

 2 of these were also just calls that they were receiving.

 3 Right?

 4      THE COURT:  I'm concerned --

 5      MR. STRUMWASSER:  I don't know.  We'll talk to CMA

 6 and see what their constraints are.

 7      THE COURT:  All right.  Because I'm concerned

 8 about not giving more weight to that document than it's

 9 worth on either side.

10      MR. VELKEI:  Appreciate that, your Honor.

11      THE COURT:  We'll talk on the 4th.

12          (Whereupon, the proceedings recessed

13           at 4:08 o'clock p.m.)

14
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 1 Monday, April 4, 2011               10:14 o'clock a.m.

 2                         ---o0o---

 3                   P R O C E E D I N G S

 4      THE COURT:  This is on the record.  This is before

 5 the Insurance Commissioner of the State of California

 6 in the matter of the accusation against PacifiCare Life

 7 and Health Insurance Company.  This is OAH Case

 8 No. 2009061395, Agency No. UPA 2007-00004.

 9          Today's date is April 4th, 2011.  Counsel are

10 present.  We don't have a respondent, which makes

11 sense.  We don't need one today.

12          And I have a couple things.  I assume you all

13 have some things.  So who wants to start?

14      MR. KENT:  Perhaps we should just take up yours,

15 your items?

16      MR. STRUMWASSER:  Would you like us to sort of

17 list the items that we think we are --

18      THE COURT:  Sure.

19      MR. STRUMWASSER:  We think we're here on Exhibit

20 661 and the declaration that they filed.

21      MR. GEE:  There are a couple of exhibits that

22 there were some foundational issues.

23      THE COURT:  Yes.

24      MR. GEE:  We have some of the missing exhibits

25 that we can tender to your Honor.  We have their
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 1 Mitchum declaration, and we have the Blue Cross data

 2 request.

 3      MR. STRUMWASSER:  The thing that actually brought

 4 us up here is we would like to talk about expert

 5 scheduling.

 6      THE COURT:  Okay.

 7      MR. VELKEI:  Then we also, your Honor, just want

 8 to get an update on the UC documents.

 9      THE COURT:  Yes, that's one of my --

10      MR. GEE:  We've turned over to your Honor and to

11 PacifiCare all the UC documents that have been produced

12 to us.

13      THE COURT:  Yes, so that's one of mine.

14      MR. VELKEI:  Then I have Exhibit 1023.  We're

15 still waiting for a follow-up.  This is the CMA chart.

16 We left on March 17th that we would -- there would be a

17 discussion with the CMA.

18          Also, the forensic exam, we've got the

19 protocol worked out, save for a few issues.  And then

20 we can pick up the administrative record at the end.

21      THE COURT:  That's another thing.  I have to tell

22 you, I am not happy.  So that -- good to do it at the

23 end.  Maybe we should do it at the beginning, get it

24 out of the way.

25          So I'm proposing to turn this over to
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 1 PacifiCare, from the UC material, and not this

 2 (indicating).

 3      MR. GEE:  Okay.  Can we have a chance to look over

 4 it?

 5      THE COURT:  Yes.  And if you have further reasons

 6 to --

 7      MR. GEE:  Sure.  Perhaps give me some time.

 8      THE COURT:  -- let me know why, I can give you

 9 some time to do it.

10      MR. GEE:  Yes.  And your Honor had previously

11 given me a couple UC documents that were redacted.

12      THE COURT:  Right.

13      MR. GEE:  Then I forwarded one of those redactions

14 to your Honor by e-mail.  Is that in --

15      THE COURT:  No.  That one -- it was -- the thing

16 that they redacted on top was an internal

17 attorney-client communication.  So it was legitimately

18 redacted.

19          I did notice on a couple of the ones that I'm

20 proposing to turn over, there's also some redactions

21 not done by the Department but done by them.  And it

22 appears to me it's either personal information, which

23 was also on one of them, or attorney -- internal

24 attorney-client communication.

25          And I think that's their log (indicating).
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 1 The top piece is their log.  So I don't feel strongly

 2 one way or another about that.  But the other things, I

 3 don't see why they can't be turned over.

 4      MR. GEE:  Okay.  If I could just get a moment to

 5 look over them.

 6      THE COURT:  Yes.

 7          Where were we?

 8      MR. VELKEI:  So on the UC piece, would the next

 9 step be to get a privilege log from the Department?

10      THE COURT:  Yes.

11      MR. VELKEI:  Then we could take it up.

12      THE COURT:  There's not very many documents.  They

13 appear to be among counsel.  So you can take that up,

14 if you need to.

15          So Exhibit 661, what is Exhibit 661?  Remind

16 me.

17      MR. STRUMWASSER:  This is the exhibit that they

18 proffered --

19      MR. VELKEI:  No.

20      MR. GEE:  It's the exhibit that the Department

21 used with Ms. Berkel.  It's a graph reflecting data

22 from --

23      THE COURT:  You were going to check in to see if

24 it was accurate.

25      MR. GEE:  The last time we were here, Mr. Velkei
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 1 said that there was missing information and there was

 2 inaccurate information on the data.

 3          Turns out that there isn't inaccurate

 4 information on it.  It's just that, from what I

 5 understand, the data that's on it isn't the data that

 6 PacifiCare believes should be reflected on it.

 7      MR. VELKEI:  No, that's not correct.

 8      MR. GEE:  And I don't think that's a --

 9      THE COURT:  All right.  And I'll hear what their

10 objection is to 661.

11      MR. VELKEI:  Yes, your Honor.  The objection is

12 threefold.

13          First of all, it purports to state the

14 financial condition of PLHIC.  Most of the revenue, as

15 Ms. Berkel testified and as we've met and conferred

16 with the Department, disclosed to them, has nothing to

17 do with PLHIC PPO.  It's Medicare.  For that reason,

18 it's not relevant.

19          What we also disclosed to the Department is

20 there were two years where the gains were understated

21 and one year where the gain was overstated.  So the

22 chart is simply not accurate from that perspective.

23          And finally, there were costs that we went

24 over with the Department that were not included in the

25 statement of what purports to be the financials based
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 1 upon the statutory financial statements submitted to

 2 the Department.

 3      THE COURT:  Okay.  And --

 4      MR. STRUMWASSER:  Yes.  It's very simple.  These

 5 are -- it is what it purports to be because these are

 6 the numbers taken from the entries in the annual

 7 statement that they filed with the Department that are

 8 identified in the legend.  So I don't know how anybody

 9 can say that it is not what it purports to be.

10          These are the numbers -- if they're saying now

11 they filed numbers that were wrong, I think they have

12 to live with them.  If they have something they want to

13 say about them, they're at liberty to say them.  But

14 this is a correct graphical representation of lines in

15 the annual statement that were filed.

16      MR. VELKEI:  But it's not because there was -- we

17 went through this.  There was income that wasn't

18 included from those statements and there were costs

19 that were included.  So it's excerpts that purport to

20 be an accurate portrayal of what's in the statutory

21 financials that just isn't.

22      MR. STRUMWASSER:  The first item in the legend

23 says, "Total premium income taken from Line 21 in 2004

24 premium annual statement."  If he's saying that isn't

25 what that is, then that's an interesting question.  But
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 1 it is exactly what it is.

 2      MR. VELKEI:  Now you're pulling a line out of the

 3 chart which we're not contesting.  We're not contesting

 4 the summary of the amounts of premiums.  We're

 5 contesting what was included as costs per the statutory

 6 financials.  We're contesting the conclusion of what

 7 the gain was per the statutory financials.  The chart

 8 does not sync with those statutory financials.

 9      MR. STRUMWASSER:  Absolutely every bar and every

10 dot and every line is legended to specific lines of the

11 annual statement.

12      MR. VELKEI:  And there are pieces that were

13 omitted to making what purports to be an accurate

14 rendition of the statutory financials not complete.

15          So if you're looking at things that were

16 included, yes, what was included by the number of

17 premiums corresponds to the number in the statutory

18 financials.  But they're not including all of the

19 information.

20      THE COURT:  But you don't have any problem -- you

21 can argue that.  And if you have something else you

22 want to present, I'm happy to have it.  But I don't see

23 that that's grounds not to admit it.  So I'm going to

24 admit it, and it's just what it says it purports to be.

25 And you can certainly argue that it doesn't mean
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 1 anything.

 2      MR. VELKEI:  Okay, your Honor.

 3      THE COURT:  Okay.  What else?

 4      MR. VELKEI:  On 1023, if we could get an update of

 5 where we are on that.  On March 17th, Mr. Strumwasser

 6 said that he would circle back to the CMA.

 7      MR. GEE:  There are really two issues here on

 8 1023.  That was the CMA chart showing the number of

 9 complaints over the course of, I think, 2005 to 2009.

10      THE COURT:  Right, that funny little graph thing?

11      MR. GEE:  Exactly.  And I think one issue

12 PacifiCare had was that CMA didn't identify which payor

13 was which.  They gave the four other payors' names but

14 didn't sync them to the bar graphs.  And it's just the

15 CMA's policy not to disclose that level of detailed

16 information about the complaints for each provider to

17 other providers.

18          And they have that same agreement with

19 PacifiCare-United.  They said if PacifiCare-United will

20 get the waiver of each of those other companies,

21 they'll provide that information.  But short of that,

22 they're not going to turn that over.

23      MR. VELKEI:  Your Honor, the Court requested them

24 to turn over the underlying data.

25      THE COURT:  You know what?  I'm going to cut it
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 1 short.  I don't see that that exhibit is very valuable.

 2      MR. GEE:  I understand.  And also, as to the

 3 second point, what's the underlying data -- and

 4 PacifiCare has said a number of times that they'd

 5 confer with us offline what underlying data they

 6 want, and we haven't heard --

 7      MR. VELKEI:  No, no, no, no, no, no.

 8      MR. GEE:  Excuse me.

 9      THE COURT:  Let him finish.

10      MR. GEE:  To my knowledge, CMA hasn't heard from

11 PacifiCare what exactly that underlying data is.

12      THE COURT:  Well, they're not going to turn over

13 underlying data if won't even tell us which is what and

14 what is not.  So --

15      MR. VELKEI:  The issue, your Honor, was burden.

16 When we communicated with the CMA and Ms. Evans gave a

17 very detailed analysis of exactly what we were looking

18 for, we were told, "We're not going to communicate with

19 you.  Go talk to the Department."

20          So this whole idea of us trying to communicate

21 with the CMA, we tried that.  And the bottom line is --

22 and we've both been on either side of this position,

23 your Honor.  If they're going to put something -- a

24 chart in without giving us the underlying data, it

25 isn't fair.
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 1          We've been in that position.  Mr. Strumwasser

 2 made a lot of noise when something like that happened.

 3      THE COURT:  I'm going to cut it short.  I'm not

 4 going to admit 1023.  It doesn't have any probative

 5 value.  I know she testified about it.  But it really

 6 has no probative value to me.

 7      MR. GEE:  Well, your Honor, could we have it

 8 admitted for the limited purpose of that was a document

 9 that was provided to Ms. McFann back in '07 or '08,

10 when Ms. McFann said, "Show me some documentation about

11 the complaints"?

12      THE COURT:  Yes, it can go in that that's what she

13 showed her.  But it doesn't have any probative value.

14      MR. VELKEI:  Your Honor, it wasn't even admitted

15 for that purpose.  That wasn't why it was presented.  I

16 mean, we're okay with, if it's not admitted into

17 evidence, dropping this issue.

18          But the Court was very clear when they brought

19 this up on the 17th; that's not why you tried to admit

20 it into evidence.

21      THE COURT:  Right.  But if he wants to now offer

22 it for that purpose, I will enter it for that purpose.

23 It just goes with the record.  Essentially, it

24 supplements whatever that testimony was.

25          But the document itself doesn't have any
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 1 probative value as far as I can tell.  So I will admit

 2 it for that very limited purpose, that that's what she

 3 showed Ms. McFann at the time.

 4          (Department's Exhibit 1023 admitted into

 5           evidence)

 6      MR. VELKEI:  On the forensic examination, your

 7 Honor --

 8      THE COURT:  Okay.

 9      MR. VELKEI:  -- we've got two procedural issues.

10 First is we're having a disagreement about the search

11 terms.

12          So the objective here is we're really just

13 trying to articulate what the universe of potential

14 documents are.  Those are then going to be turned over

15 to the Department.  We want to err on the side of

16 making sure we capture everything.  So we wanted to

17 include both search terms, "PacifiCare" and "United."

18          The Department certainly will have an

19 opportunity to object once that information is turned

20 over if they think certain pieces that have the word

21 "United" are not relevant.  But we went back and

22 actually did an analysis to determine, if we just

23 limited the search terms to "PacifiCare," would we have

24 even captured all the materials that were produced by

25 Ms. Smith.  And we would have missed about a third of
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 1 them.

 2          So our view is let's just get the search terms

 3 that include United.  They'll have an opportunity to

 4 look at it.  If they think something isn't relevant,

 5 they can raise it at that point in time.

 6          The second issue is they're the ones that

 7 destroyed the documents.  It's our request that they

 8 bear the cost of having to get a forensic examiner

 9 involved.

10      MR. STRUMWASSER:  So first of all, on the search

11 terms, the understanding of what's going to happen is

12 somebody's going to put together a set of Boolean

13 logical search terms, and you're going to extract

14 whatever it is.  We're giving them every variation on

15 the word "PacifiCare."

16          But the Department had a separate

17 investigation going of United which was eventually

18 resolved in the multi-state agreement.  But we don't

19 want to have to produce documents that have "United" in

20 them and have no references to PacifiCare.

21      THE COURT:  But they're saying they are going to

22 ask for those documents; you're going to sort through

23 them.  And if they aren't, then you'll take them out.

24      MR. STRUMWASSER:  That is a body of documents that

25 is going to be about as large or even larger than the
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 1 PacifiCare body because you're now going to get all of

 2 the documents that purported to be and were United

 3 complaints.

 4      MR. VELKEI:  Now we're speculating, now, at this

 5 point.

 6      MR. STRUMWASSER:  We absolutely know that.  We

 7 know that there were United complaints.  And we know

 8 that United had a lot of policyholders and members.

 9 And we don't want to have to go through those and do --

10 because all we're going to do is we're going to look at

11 it and say, "Yeah, United."  If the word "PacifiCare"

12 isn't there, what are we going to go on?

13      MR. VELKEI:  Your Honor, a couple of things.  One,

14 the Department, back in that period of time

15 particularly, didn't make this distinction between

16 PacifiCare and United.

17          And the Department's wholly not addressing our

18 point, which is we went back and looked at what

19 Ms. Smith produced.  If it had been limited just to

20 search terms with "PacifiCare," a third of her

21 production wouldn't even -- we wouldn't have captured a

22 third of her production.

23          So this concept of, "Oh, there's going to be a

24 lot of documents out there," that's shear speculation.

25 Nobody knows at this point.  So it seems to us the
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 1 first thing --

 2      THE COURT:  There are going to be documents that

 3 are United complaints that don't have anything to do

 4 with PacifiCare.

 5      MR. VELKEI:  The first thing is, let's do the

 6 search, let's see what the documents are.  If they feel

 7 strongly that some piece of those shouldn't be

 8 produced, then we have set up a procedure to deal with

 9 that.  Our view is let's at least stick with what we're

10 doing now.

11      MR. STRUMWASSER:  If in fact it's true -- we

12 haven't seen this alleged study.  But if it's true that

13 a third of Ms. Smith's documents only had "United" in

14 them, they were erroneously produced.

15      MR. VELKEI:  That's not what I said.  I said that

16 a third of the documents, had we not used the search

17 term "PacifiCare" --

18      THE COURT:  You mean "United."

19      MR. VELKEI:  -- there would have been a third of

20 the documents produced that wouldn't even have been

21 picked up, whether it had "United" or not on them.

22      MR. STRUMWASSER:  I have no idea what that means

23 then.  So --

24      MR. VELKEI:  So we have a document that doesn't

25 have "United" or "PacfiCare" --
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 1      MR. STRUMWASSER:  Why don't you hold up your hand

 2 when you're done.

 3      MR. VELKEI:  Okay.  I'll let you know.

 4          So we can have a document that was produced

 5 that doesn't have "PacifiCare-United."  I mean, we want

 6 to make sure -- the point here is just to try to

 7 capture what there is.  Let's just do this one time.

 8 If there's any objection to a piece of it, they're

 9 going to have an opportunity object.

10          We have no sense of the volume.  You know,

11 our --

12      THE COURT:  So what was it that you are claiming,

13 a third of the documents, what did they have on them?

14      MR. VELKEI:  Ms. Evans?

15      MS. EVANS:  So essentially, your Honor, we did a

16 search in the documents produced by CDI and I think

17 also some documents that PacifiCare had that had

18 Ms. Smith as a "to," "from," or "CC."  Let's say there

19 were a hundred documents.  I don't remember exactly

20 right now.  And then we looked at the -- if we were

21 doing a search just using the search term "PacifiCare"

22 or "PLHIC" or, I think, "PHS," would we have at least

23 captured these 100 documents.

24          And at least 30 of them, you know, a third of

25 them, would not have been captured using the search
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 1 terms "PacifiCare," "PLHIC," or "PHS."

 2      THE COURT:  Because that wasn't on the document?

 3      MS. EVANS:  Right.

 4          But it was a document produced in this action

 5 that is related to --

 6      THE COURT:  Did it have the word "United" or --

 7 "United" or something on it?

 8      MS. EVANS:  I can't say that 100 percent of the

 9 time.  But I looked at it to say, "Would it have been

10 helpful to use 'United' here?"  And it looked like it

11 would be.

12          If it would be helpful, you know, to have the

13 exact data on this, I could present it.  But it was

14 really just to see would it be useful to have the

15 search term "United" or would it be -- you know, would

16 all of these documents have been captured?  It was just

17 kind of a test.

18      MR. STRUMWASSER:  So what we now know, your Honor,

19 was that there was overproduction by Ms. Smith, some of

20 which would have -- would be replicated if we used the

21 word "United," others of which wouldn't.

22      THE COURT:  We don't know that either,

23 Mr. Strumwasser.  What we know is that there are some

24 documents that might have not ever been produced if it

25 was only "PacifiCare."  We don't know that it was not
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 1 relevant.  I don't know what the documents were.

 2      MR. STRUMWASSER:  Oh.

 3      MR. GEE:  But adding "United" doesn't make it more

 4 likely or less likely that we're going to pick up

 5 relevant information.  That's the problem.

 6      MR. VELKEI:  Your Honor, remember what we've done

 7 with the UCs and the CMA is we added the search term

 8 and we asked for those documents to be turned over.

 9      THE COURT:  Yes, and then we got a bunch of

10 irrelevant documents.  And now you're mad about that,

11 and you're taking a writ.

12      MR. VELKEI:  Right.  But I'm just saying, we have

13 a procedure.  Why suddenly are we varying?  I mean,

14 listen, we had concerns about how that unfolded, but it

15 is what it is at this point.  That is the procedure

16 that we've been using.  And it's a check to make sure

17 that in fact we're getting relevant documents to the

18 extent you think it's appropriate.

19      MR. STRUMWASSER:  Well, let's be clear here.  We

20 should not lose track of how attenuated this process

21 is.  They were given the entire Department file, the

22 file on each of these complaints.  They were given the

23 employee's files as they existed at the time we pulled

24 it out.

25          And they're now suggesting there are documents
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 1 that were on an earlier computer which may or may not

 2 be responsive to the "United" term in order to test

 3 whether or not they would not -- not whether they would

 4 be relevant but whether they would replicate the

 5 production made by somebody who was told, "If you're in

 6 doubt, just throw everything in."  These are people who

 7 would have thrown both folders in.  These are people

 8 whole would have thrown whole directories in.

 9      THE COURT:  I don't know that.  But why don't we

10 start with "PacifiCare," "PLHIC," "PHS," see what

11 comes.  I mean, there's a significant possibility that

12 this whole thing is a waste of our time.

13      MR. STRUMWASSER:  Right.

14      THE COURT:  So let's find out what comes first,

15 and then if it seems like there's a lot of material

16 there, we can broaden it, I assume.  I just -- you

17 know, we're just piling on stuff over stuff.

18      MR. VELKEI:  Then I'll just say, your Honor, on

19 that note and to Mr. Strumwasser's final point, this

20 was the lead investigator for the first year.

21      THE COURT:  I know you're unhappy about it,

22 Mr. Velkei.  I ordered you to be able to see if there's

23 something there.  Let's see if there's something there,

24 and then we can go from there.  If it turns out there's

25 a lot of stuff, then maybe we need to look and see if
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 1 there's more.

 2      MR. VELKEI:  Can I ask, your Honor, maybe as just

 3 sort of a compromise between the two, if we have the

 4 forensic examiner just run a query of just the

 5 "United" --

 6      THE COURT:  Yes.

 7      MR. VELKEI:  -- just to see how many documents --

 8      THE COURT:  Yes, I'll let you do that.  Yes.

 9      MR. VELKEI:  Thank you.

10          Then the second issue --

11      THE COURT:  Yes.  That makes sense.  That makes a

12 lot of sense.

13      MR. VELKEI:  Second issue was the cost, your

14 Honor.  This is not inexpensive.  We would not have had

15 to have done this.

16          And keep in mind that, with Ms. Smith, she was

17 directed by her supervisor to retain the documents, and

18 she did not.  And our view is we're having to go

19 through this exercise only because the Department

20 destroyed documents.

21      MR. STRUMWASSER:  Our recollection is Mr. Kent

22 said they would pay for it when we started this.  In

23 any event, I don't know any grounds, and I don't know

24 any authority for ordering us to do it.

25      THE COURT:  I don't know what authority I would
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 1 have to tell them they would have to do it either.

 2      MR. VELKEI:  We can look at that issue, your

 3 Honor.  We hadn't had an opportunity to.  We just got

 4 the letter sort of late last week.  We can submit

 5 something to the Court.  I would imagine the Court has

 6 discretion, but we can look.

 7      MR. STRUMWASSER:  Your Honor is very generous in

 8 taking late stuff.  I want to make it clear that we

 9 received Ms. Evans' letter two weeks ago, asking us if

10 we would be willing to pay.  And I responded to it last

11 week, saying we would not.  But whatever your Honor

12 wants to do about that.

13      THE COURT:  I don't know what authority I have to

14 order them to pay.  So you can look into that.

15      MR. VELKEI:  We'll submit something by the end of

16 the week.

17      THE COURT:  Missing exhibits?

18      MR. STRUMWASSER:  Just on the forensic question.

19 I had invited Ms. Evans to take a first whack at a

20 stip.  So that's where this is all going to come to.

21      THE COURT:  That makes a lot of sense.  Let's do

22 that first.

23      MR. GEE:  I have missing exhibits.  Would you like

24 us to file them for your Honor?

25      THE COURT:  We can do that after.
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 1      MR. GEE:  These are the exhibits that were filed

 2 that were missing from the file.

 3      MR. VELKEI:  The 465, I thought we had taken the

 4 position that it was privileged.  In fact, it's marked

 5 "Attorney-client privilege" on there.  So I don't think

 6 it should go with the file.  This was one of the ones

 7 where we said it was privileged and we asked that it be

 8 pulled.

 9      THE COURT:  Which number?

10      MR. VELKEI:  465, your Honor.

11      MR. GEE:  In our records, we had it as one of the

12 documents your Honor had asked us to --

13      THE COURT:  All right.  Hold on.

14      MR. VELKEI:  Do you have a set?  Let me just go

15 through them really quick.

16      THE COURT:  Oh, yes.  465 was withdrawn.

17      MR. GEE:  Okay.  Sorry.

18      THE COURT:  That's okay.  So just give it back to

19 him.

20      MR. STRUMWASSER:  He can keep it.

21      THE COURT:  He can keep it.  465 and 463 were

22 withdrawn.  Then when they went through the files back

23 there, there were just some that were missing.

24      MR. VELKEI:  Just looking through them right now,

25 your Honor.  Give me one second if it's okay.
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 1      THE COURT:  Sure.

 2      MR. VELKEI:  These look okay.

 3      THE COURT:  Okay.

 4      MR. STRUMWASSER:  Do you want to put the numbers

 5 on the record just in case?

 6      THE COURT:  So they're probably in some other file

 7 somewhere, but it was 556, 794, 933, 954, 967, and 987

 8 and 993.  I'm pretty sure 993 just ended up somewhere

 9 else because I was looking at it -- and 1017.

10          So I'll just have them stuck in their spaces.

11 And sometime at the very end we should also have each

12 party audit to make sure everything is in there at the

13 end.

14      MR. VELKEI:  Makes sense.

15          Just to close the loop on the UC, I wonder

16 whether we should try do something between now and the

17 25th, because there is a possibility we're going to

18 present a witness.

19      THE COURT:  Sure.

20      MR. VELKEI:  So, you know, how long would it take

21 you to get what you need to us or back to the Court?

22      MR. GEE:  We could put together a privilege log

23 probably by early next week.

24      THE COURT:  Okay.

25      MR. GEE:  And we can mail it.
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 1      MR. STRUMWASSER:  A new witness, not on the list?

 2      MR. VELKEI:  We've been talking about this for

 3 some time now.  We wanted to get the documents and --

 4 understanding if we want to call a UC witness as a

 5 result of that.

 6      MR. KENT:  I think we raised that a month ago.  It

 7 would depend on what was in the documents.

 8      THE COURT:  It was on my list.  Says here "UC

 9 issues early next week."

10      MR. GEE:  Yes.

11      MR. VELKEI:  We can probably do something

12 telephonic between now and Mr. Wichmann, unless we want

13 to start at -- it might be a good idea to get something

14 on calendar for an hour, half an hour or so.

15      THE COURT:  I don't have any -- well, I could do

16 it on a Friday.

17      MR. STRUMWASSER:  Why don't we see where we are.

18      THE COURT:  Yes.

19      MR. VELKEI:  We'll get the log and circle back.

20      THE COURT:  E-mail it.  We'll see.  I could

21 probably do something on a Friday -- I guess.

22          (Discussion off the record)

23      THE COURT:  Okay.  So let's e-mail and see where

24 we are.

25      MR. VELKEI:  That makes sense.
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 1      MR. GEE:  Sure.

 2      THE COURT:  The Blue Cross data?  I got your

 3 response, and I wanted to mark it.

 4          Do you have another one?

 5      MR. GEE:  I think so.  Let me make sure I didn't

 6 write on it.

 7          I do, your Honor.

 8      THE COURT:  Okay.  So it's 1060.

 9          (Department's Exhibit 1060 marked for

10           identification)

11      THE COURT:  Did you want to argue?

12      MR. VELKEI:  Yes, your Honor, just very briefly.

13 I think the Court -- we've kind of been moving on this

14 issue.  It's been on the radar for quite some time.  I

15 mean, I just wanted to remind the Court that this was

16 something that the Department put in issue with I

17 believe it was 547.  This came to our attention as a

18 result of that.

19          Here is -- in the context of prompt pay, we're

20 simply trying to get some context of what others were

21 doing to get some sense of what was a reasonable range

22 of tolerance, what were companies doing in terms of

23 prompt pay or paying claims within 30 days, what was a

24 typical percentage amongst companies.

25          This database or this file was really the only
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 1 opportunity, the only other instance that we're aware

 2 of that the Department got complete data on all claims

 3 for a certain period of time such that we can actually

 4 undertake the analysis.  There's no burden.  It's a

 5 file sitting on Mr. Washington's computer.  And

 6 frankly, our experts have asked for it just to

 7 understand and get some sense of what other companies

 8 were doing by way of paying claims within 30 working

 9 days.

10      MR. GEE:  They completely ignore the fact that

11 these are confidential information documents.  We have

12 two statutes that make them confidential and not

13 subject to production.  It's not disputed.  And I just

14 don't understand how we get past that.

15      THE COURT:  With a court order.  I'm not going to

16 issue it.  You're going to have to get a court order

17 somewhere else.  That's --

18      MR. GEE:  And secondly, these just aren't

19 relevant.  They want to use them to come up with some

20 imaginary violations that would have been found had the

21 Department actually done the --

22      THE COURT:  No, I don't think that's the issue.

23 They're not trying to find violations.  They're trying

24 to compare because there's some issues of whether or

25 not these are purposeful or done in --
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 1      MR. VELKEI:  Industry standard.

 2      THE COURT:  -- within industry standard.  I

 3 understand that.

 4      MR. GEE:  But the data wouldn't even give them

 5 that information.  I mean, we know that just that

 6 analysis by itself doesn't give accurate information on

 7 late-paid claims.  You have to go through a whole

 8 market exam process to --

 9      MR. KENT:  They're going to need to show that we

10 have committed some kind of unfair general business

11 practice.

12      THE COURT:  I know.  It's their responsibility to

13 do that.  And if they have, they have.  And if they

14 haven't, they haven't.  And this isn't going to get me

15 any further.  So to that extent, it's irrelevant.

16          But I'm not turning that over without a court

17 order.  I'm not going to order it turned over without a

18 court order.

19      MR. VELKEI:  Just so it's clear on the record,

20 your Honor, obviously there's no confidential

21 information -- there's no patient or provider

22 information.  It's data.  And we would work with the

23 Department to make sure it wouldn't be released to the

24 public.

25          It's only for our experts.  We could even
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 1 build a wall with folks at United or PacifiCare to

 2 address those issues.

 3      THE COURT:  Okay.  You get a court order, and they

 4 can turn it over.  Which brings me to this other issue.

 5          Apparently, sometime in February, there was a

 6 claimed request dated February 25th, 2011 pursuant to

 7 Government Code Section 11523 for portions of the

 8 administrative records.  The portions of this record

 9 appear to be the documents that I did not turn over on

10 Exhibit 964.  And you have to get a court -- this is

11 the subject of the writ.  Trying to get around it doing

12 this is just making everybody in Sacramento crazy.

13      MR. VELKEI:  Your Honor, 964 -- let me just ask,

14 I'm sorry.  We don't have the exhibits.  Oh, I get it.

15 Okay.

16      THE COURT:  They're not going to turn over

17 documents that were put into confidential envelopes

18 because of what we've been doing here over under some

19 other request.  You need a court order.  That's what

20 you were seeking to get for those documents.  And to

21 ask -- some of the things seem bizarre.

22          There's somebody from Gibson Dunn & Crutcher

23 who's representing something.  And they asked for the

24 first page of all the documents?  I mean, excuse me,

25 that isn't going to happen.
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 1          So I don't know if they don't know what

 2 they're asking for, they don't know what they want it

 3 for, they don't know what they're asking.  I was going

 4 to say I'm happy to copy the privilege log and turn it

 5 over, but you have it already.

 6      MR. VELKEI:  Right.  We have it.

 7      THE COURT:  So you don't need that.

 8      MR. VELKEI:  Right.  So is the issue with the one

 9 exhibit that has the documents that weren't turned over

10 to us?

11      THE COURT:  That's 964.  I actually had to have

12 somebody go and look and see what 964 is -- I was gone.

13 So 964 is the envelope with the documents that you need

14 a court order to get to turn over.  So it was very

15 confusing.

16      MR. STRUMWASSER:  Can I offer a -- I think what's

17 happened here, as near as I can tell, the --

18      THE COURT:  They did CC you.  I will say that.

19      MR. STRUMWASSER:  Yes.  And I confess that I've

20 been somewhat bewildered by the whole process.  But I

21 think if one thinks it through, the process that they

22 had to invoke is the end-of-the-case administrative

23 record.  I don't think one is entitled to ask for an

24 administrative record prior to a rendition of the

25 decision.
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 1      THE COURT: we determined that.  So we decided

 2 that -- Alicia Boomer, who is the attorney for our

 3 agency, said there's no administrative record until

 4 we're finished with the case.

 5          The way the administrative record works is

 6 that that gets transmitted back to the Department with

 7 the decision, and they are the holder of the record.

 8 It's going to cost them the money to present, if you

 9 decide you need to appeal this or take a writ or

10 whatever you're going to do, to get that administrative

11 record together.  And that's going to go to the Court

12 when it gets appealed.  So there's no end run around

13 that.  So that was the first thing; they couldn't

14 understand what you're asking for.

15          If you're asking for the administrative record

16 that we're going to present at the writ, I thought we

17 had come to an agreement on that.

18      MR. STRUMWASSER:  I think what happened was, in

19 civil appellate practice, now, the practice is

20 typically that the parties put together a joint

21 appendix or individual appendix, and they get the front

22 sheet showing the endorsed stamp, and they slap it on

23 their copies, and that goes in.

24          So that's the process that I think they

25 contemplated.  When you're doing a writ before the
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 1 decision --

 2      THE COURT:  An interim writ.

 3      MR. STRUMWASSER:  Yes.  Some would say an

 4 unexhausted writ -- normally the practice is that the

 5 party that wants to put something in -- it's the same

 6 with stays also under 1094.5.  You come in.  You don't

 7 have the administrative record yet, so the party that

 8 is seeking the relief puts together a declaration or

 9 request for judicial notice saying, "Here are Exhibits

10 1, 2, 3, 4 and 5.  And we're giving it to you."  They

11 can do that now.

12      THE COURT:  We're happy to even sign off on those

13 exhibits if you need that.  I don't think you do.

14          But the other thing is that, when the record

15 is prepared, what's going to happen -- if it is --

16 hopefully maybe, you know, who knows, right?

17          But if the record is prepared, what happens is

18 they give you a cost.  And they'll tell you that, "It's

19 going to cost this much to prepare the record."  And

20 then you're going to have the put up the money, and

21 they're going to prepare the record.  They're going to

22 hire somebody to prepare this record.  They're not

23 going to ask the person outside here to.  I think Helen

24 just about fainted when she was told she was going to

25 have to stand there for 2,000 front pages.
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 1      MR. VELKEI:  I think he was just trying to be

 2 extra careful, your Honor.  And we can fix that.  We'll

 3 resolve that issue.

 4          Other than that, the Court's concern is on

 5 964.

 6      THE COURT:  That's what she said.  964, I have it

 7 here.  You told me to keep it.

 8      MR. VELKEI:  Right.

 9      THE COURT:  It's going to go to the Court,

10 whenever you're ready to send it up there.  And the

11 Court can look through it and decide what they want to

12 do with it.

13          You get a court order, and I'll turn over

14 whatever you want.

15      MR. VELKEI:  When you say it's going to go with

16 the record, at the end of the case and --

17      THE COURT:  No, no.  If you file a writ, they need

18 to look at those documents.  That's what I'm talking

19 about.  I've got them.  I don't have a problem with

20 that.  I've got them.  We'll turn them over to the

21 Court any way you want -- through the Department.

22      MR. STRUMWASSER:  Through the Department,

23 presumably.

24      THE COURT:  However you want that package.  It's

25 been copied already.  That package is copied already.
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 1 It's sitting right in the hallway.  Okay?  So that

 2 package can be turned over.  I can slap something on

 3 top of it if there's some need for that, or if there's

 4 a stipulation, if I don't need to, that's fine.  And

 5 the Court does to have to do that.  I don't have any

 6 question about that.

 7      MR. VELKEI:  Okay.  I think we can work this out.

 8      THE COURT:  All right.  Because otherwise, they're

 9 going to --

10      MR. McDONALD:  Maybe one issue -- maybe we can

11 address it off line.  I'm not clear whether

12 Mr. Strumwasser wants to weigh in on the list of things

13 that are proposed.

14      MR. VELKEI:  Is there anything you want to add to

15 that?

16      MR. STRUMWASSER:  I don't think the process works

17 that way.  You guys put together whatever you want to.

18 We obviously have no right to say you shouldn't include

19 something.  If we think there's something that ought to

20 be included, then the Department puts it in.

21      THE COURT:  Yes.  But for those documents, they're

22 already copied and ready.

23      MR. VELKEI:  All right.  Terrific.

24      THE COURT:  And they can go through the

25 Department, any time they want.  They can -- I don't
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 1 know what court you're filing it in.  Are you filing in

 2 Sacramento or San Francisco or -- do you know?

 3      MR. VELKEI:  Not yet.

 4      MR. McDONALD:  So if we submit our list of

 5 documents and then appendix, do you want to look at

 6 them?  I guess what we were looking for is to ask the

 7 Judge to certify these are our --

 8      MR. STRUMWASSER:  I don't know that you need to do

 9 that.  You wouldn't ordinarily do that -- for example,

10 a stay application in superior court, you would just

11 put your own thing together, either RJN or declaration

12 on counsel, "These are true and correct copies of these

13 documents."

14          If we have an issue with them -- I'm confident

15 we won't -- we would then say something like "motion to

16 strike" or file something.  But what's going to happen

17 is you're going to make a representation that will

18 authenticate it.  We're not going to dispute it, and

19 we'll have the troops home by Christmas.

20      THE COURT:  I don't think the record is going to

21 turn out to be your problem.

22      MR. McDONALD:  Okay.

23      THE COURT:  You know, I'm happy to cooperate.

24      MR. VELKEI:  We appreciate that.  We understand.

25      THE COURT:  Okay.  Does that leave expert
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 1 scheduling?

 2      MR. GEE:  We have a couple other exhibits, Exhibit

 3 320 and 321 of the Department.  Your Honor had asked us

 4 to go back and check because I think there may have

 5 been a foundation objection.

 6      THE COURT:  Right.

 7      MR. GEE:  These were two pivot tables that the

 8 Department created from Excel files produced by

 9 Johnson & Rountree and an excerpt of that -- it's a

10 very large Excel file.

11      THE COURT:  That's 320, tables, four tables?

12      MR. GEE:  They're pivot tables that summarize data

13 that was produced by Johnson & Rountree.  We just think

14 they should be treated the same way as all the

15 spreadsheets we did with Mr. Bugiel, entered subject to

16 PacifiCare wanting to submit their own counter pivot

17 tables.

18          These are data that PacifiCare has, and they

19 can verify this, and they can submit their own summary

20 tables.

21      THE COURT:  Do you have enough to argue from?

22      MR. McDONALD:  Yes, your Honor.  I think our

23 position was the Department should have the burden.

24 But if your position is going to be --

25      THE COURT:  I'll enter it for that limited
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 1 purpose.

 2          (Department's Exhibits 320 and 321 admitted

 3           into evidence)

 4      THE COURT:  320 are four tables for 2006, I guess.

 5 And 321 are '06, '07, '08, '09 overpayments.

 6      MR. STRUMWASSER:  320 also is the four different

 7 years.

 8      THE COURT:  Four different years.  '06 through

 9 '09, right.  Those are entered.

10          Any others?

11      MR. GEE:  There was the declaration of April

12 Mitchum submitted by PacifiCare, Exhibit -- I don't

13 know.  It was marked as an exhibit.  I just don't know

14 the number.

15      THE COURT:  It's a late exhibit, right?

16      MR. KENT:  I believe that we may well supplement

17 that declaration, and then we can revisit that next

18 time we get together.

19      THE COURT:  So you want to hold off on that?

20      MR. GEE:  Sure.  And your Honor, we had submitted

21 written objections to that.

22      THE COURT:  Yes.  Do you have those?

23      MR. GEE:  Does your Honor have a copy?  Or perhaps

24 we could mark our objections.

25      THE COURT:  Yes.  1061 is the objections to the
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 1 declaration of April Mitchum.

 2          (Department's Exhibit 1061 marked for

 3           identification)

 4      THE COURT:  That goes with the record as does

 5 1060.

 6          Okay.  Any other exhibits?

 7      MR. GEE:  That's all we had, your Honor.

 8      THE COURT:  Any other exhibits?

 9      MR. KENT:  Nothing on this side.

10      THE COURT:  So now we have the expert scheduling

11 problem.  Is it a problem?

12      MR. KENT:  I don't think so.  It's more of a

13 logistical decision as opposed to a problem.  It will

14 happen.

15      MR. STRUMWASSER:  Here's the issue.  The way this

16 is working out with Mr. Wichmann contemplated to be the

17 last witness and concluding on the 22nd, that's the

18 trigger for the schedule for the experts.

19      THE COURT:  Right.

20      MR. STRUMWASSER:  And if one just sort of starts

21 that up, one runs quickly into problems with summer

22 schedules and vacations.

23          So I think I can fairly say -- and

24 Mr. McDonald and I have been talking about this at some

25 length -- there are two ways to look at this.  One is
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 1 the Department is prepared to shorten the time it takes

 2 to file its experts and would file on May 4th, which is

 3 12 days after the 22nd of April.

 4      THE COURT:  File May 4th?

 5      MR. STRUMWASSER:  Yes.  Our filing on May 4.  They

 6 have 40 days.  So their documents would be filed on

 7 June 13.  Then we have an opportunity to file rebuttal

 8 seven days later.  I mean, there's this question about

 9 stipulations, but I think Mr. McDonald and I have been

10 assuming it's seven days.  We would then file on June

11 20th that.  And we could start the hearing on June

12 27th.

13          One issue -- and I think -- I'm not sure

14 whether there is an issue.  It's important to the

15 Department that, once we start taking testimony, that

16 we have people in the on-deck circle.  So if it turns

17 out we think Dr. Zaretsky, who may be the first

18 witness, is going take five days and he only takes

19 three days, the next witness would start up right away.

20 So that's one issue that may or may not exist.

21          But the larger issue is that a number of folks

22 at that table have plans on the week of July 4th.

23 We're happy to be dark the week of July 4th, but we

24 would like to start the prior week with Dr. Zaretsky,

25 take off the time for the vacation, and then pick it up
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 1 again.

 2          The problem, your Honor --

 3      THE COURT:  I'm looking for --

 4      MR. STRUMWASSER:  I understand.  You may want a

 5 pencil for this.

 6      THE COURT:  Oh, here's a calendar.

 7      MR. STRUMWASSER:  The problem is that their

 8 economic testimony witness, Dr. Kessler, leaves, I

 9 understand, June 13th and is gone --

10      MR. VELKEI:  July.

11      MR. STRUMWASSER:  July 13th, thank you -- and is

12 gone until August 5th.

13      MR. KENT:  5th or 6th.

14      MR. STRUMWASSER:  Our IT expert, Mr. Boving, is

15 gone July 18th for two weeks.  So what we would propose

16 is -- then there's one other issue.  The other issue is

17 witness order.

18          And we have proposed that, as it turns out,

19 some of these witness are going to line up topically.

20 So we have an economist; they have an economist.  We

21 have an IT guy; they have an IT guy.  They happen to be

22 guys.

23          And so it will probably be the case that each

24 of us is going to want to have our person here to

25 listen to their person, and they'll want their -- so
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 1 what we would propose to do is to modify the schedule

 2 so that, if we start with Dr. Zaretsky then we would

 3 pick up with Dr. Kessler, to the extent he's around.

 4 And if he has to go on vacation, then we'll pick him up

 5 later and move on.

 6          So here is what -- where we are.  We think

 7 that we ought to start with June 27 with Zaretsky.

 8 Keep in mind, your Honor, that all of these witness are

 9 going to have had extensive written documentation of

10 what their testimony is.  So the substance of their

11 testimony will have been made available to everybody in

12 May and June.

13          If we finish Dr. Zaretsky in less than that

14 week, we would like to see Mr. Kessler put on at that

15 point.  If we don't finish him, but we finish him,

16 let's say, the 11th of July, we'd like to take

17 advantage of his being around 11th and the 12th.  In

18 other words, let's get as far into the economic

19 testimony as we can before witnesses disappear.  We are

20 then --

21      THE COURT:  So you want the 27th, 28th, 30th, and

22 1st?

23      MR. STRUMWASSER:  Yes.

24      THE COURT:  For?

25      MR. STRUMWASSER:  For economists.
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 1      THE COURT:  Okay.

 2      MR. STRUMWASSER:  Then to the extent that that

 3 spills over or if it doesn't, the hearing resumes July

 4 11th with whatever economists are not done.

 5          And if we don't finish before -- let's say we

 6 have finished Zaretsky but we haven't finished Kessler,

 7 when he leaves town, then the economics part of the

 8 case is in recess, and we pick up somebody else.

 9          And as I understand it, there are two witness

10 of theirs that don't line up with anybody of ours.  And

11 that's the Navigant person and the -- Ms. Stead, I

12 believe Mr. McDonald characterized.  So we would like

13 to see them picked up at the second half of July.

14          So with that, I would like to leave it to

15 Mr. McDonald to give his proposal.

16      THE COURT:  We have your expert the week of the

17 27th.

18      MR. STRUMWASSER:  That's right.

19      THE COURT:  Do you have any problem with that?

20      MR. McDONALD:  Yes, your Honor.  What we were

21 going propose is that we pick a time when we can start,

22 and then we can just blow through all the witnesses

23 subsequently, is our hope.

24          And part of what's driving this is we don't

25 know precisely what the Department's experts are going
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 1 to say.  Mr. Strumwasser suggested that two of the

 2 witnesses align.  That may be so, but we don't know

 3 because we don't know what their economists or

 4 Mr. Boving are going to talk about.

 5          The scheduling issue arises in July because

 6 we've got vacation schedules for attorneys.  We've got

 7 vacation schedules -- I understand Debbie is going to

 8 be away.  We also have Mr. Boving, who's the

 9 Department's expert, is gone the last two weeks in

10 July.  That's what causes there to be a significant

11 disruption to the schedule.

12          The way the stipulation and order reads, which

13 I think is consistent with sort of good process, is

14 that we have a right to put own our witnesses after

15 we've heard from and had the opportunity to

16 cross-examine the Department's experts.

17          What Mr. Strumwasser is suggesting is to

18 disrupt that process and put us in a position where we

19 might be putting on a witness before we may have heard

20 completely from one of the Department's witnesses.

21          What we had proposed to Mr. Strumwasser is

22 delaying the commencement of the expert testimony and,

23 on the back end, we will shorten some of the time

24 frames that apply post Mr. Cignarale testifying so that

25 we can end up --
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 1      MR. VELKEI:  Time frames for us.  We gave up some

 2 time.

 3      MR. McDONALD:  Right.  So that the end of the case

 4 is not materially delayed as a result of what we were

 5 proposing.  But what we would propose is that we start

 6 the week of July 25th with Mr. Zaretsky.

 7      THE COURT:  Doctor.

 8      MR. McDONALD:  And we just go in sequence, have

 9 witnesses lined up, ready to go for the next number of

10 weeks, however long it takes.

11      MR. STRUMWASSER:  And that would clearly burn the

12 week in June, and it would make no effort to take

13 advantage of the two weeks that we have in July.

14      MR. VELKEI:  The nice thing, it's not going to be

15 dragged out.  It's a month for expert testimony.  It

16 goes seriatim, one after each other.  We avoid the

17 issues of -- I mean, my father, it's his 70th birthday.

18 A year ago, we bought a cruise.  We're all going to

19 Alaska.  I know Deb's out the second week in July.

20 There's a just a number of things going on during that

21 period.

22          If we start on the date Mr. McDonald proposed,

23 we've cleared --

24      THE COURT:  You're out the 11th?

25      THE REPORTER:  The 7th through the 14th.
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 1      MR. VELKEI:  So we avoid problems by starting the

 2 third week in July.  We just go seriatim, one after the

 3 other.  We block a chunk of time with the Court.

 4      THE COURT:  Let me go look at something, and then

 5 I'll -- we can take a break.

 6          (Recess taken)

 7      THE COURT:  Go back on the record.

 8          So it's better for the office to start on the

 9 25th.

10      MR. STRUMWASSER:  So we'll be dark in July?

11      THE COURT:  July is already filled.  It's better

12 for the office to start on the 25th and then block out

13 all of August.  Do you think you need more than August?

14      MR. STRUMWASSER:  My guess is that that's right

15 around the over-under.  Keep in mind, your Honor, that

16 we have six expert witness and then we have a hiatus.

17 And then we --

18      THE COURT:  I'm not talking about the hiatus.

19      MR. STRUMWASSER:  Then we have the Cignarale

20 testimony.

21      THE COURT:  I wasn't talking about that.  Getting

22 the experts done, do we need to block off the first

23 week of September also?

24      MR. VELKEI:  I think we should, pencil in just to

25 make sure.
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 1      THE COURT:  So the 6th through 9th?

 2      MR. KENT:  That's fine.

 3      THE COURT:  Fridays are on.  So why don't we just

 4 put Fridays on.  So that will be 7/25 to 29, 8/1 to 5,

 5 8/8 to 12, 8/15 to 19, 8/22nd, to 26th, 8/29 through

 6 9/2.  Then 9/6 through 9/9.  Does that sound like we

 7 can do it?

 8      MR. VELKEI:  Think so.

 9      THE COURT:  Okay.  Then we have -- we're back here

10 on the 22nd.  And we've blocked out the 25th if we need

11 it for other stuff.

12      MR. STRUMWASSER:  The 25th is a challenge for us,

13 especially in the morning.  But --

14      THE COURT:  We can start late.

15      MR. VELKEI:  That's fine with us, start in the

16 afternoon.

17      MR. STRUMWASSER:  That's great.

18      MR. VELKEI:  For Mr. Wichmann on the 22nd, what's

19 the start time?  Should we do 8:30?

20      MR. GEE:  Let's do 8:30.

21      THE COURT:  All right.

22      MR. VELKEI:  Then, your Honor, the administrative

23 record, we'll send a letter cleaning that up and follow

24 up, just to confirm our discussions here so we're all

25 on the same wavelength.
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 1      THE COURT:  All right.

 2      MR. KENT:  So we'll send something to you, copy to

 3 Mr. Strumwasser and his team so that then you'll have

 4 something that you can show to your staff or whatever

 5 about -- so everybody's on the same page.

 6      THE COURT:  That sounds good.

 7      MR. VELKEI:  Sorry about the mix-up.

 8      THE COURT:  That's okay.  It was very confusing.

 9          Anything else we can do today?

10      MR. GEE:  Your Honor, during the break, I looked

11 over the UCSF documents.  And I propose to turn over

12 UCSF0054 to 74.

13      THE COURT:  Okay.

14      MR. GEE:  Handing that over now.

15          And there were three documents that your Honor

16 put in that pile that -- these reflect requests that

17 the Department made during the --

18      THE COURT:  So this one, I didn't know.

19      MR. GEE:  Yes.

20      THE COURT:  All right.  So fine.

21      MR. GEE:  It was a request that the Department

22 made --

23      THE COURT:  And these two?

24      MR. GEE:  Yes.

25      THE COURT:  Who is -- half the time I didn't know
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 1 who these people are.

 2          So these actually go with the other set?

 3      MR. GEE:  Yes.

 4      THE COURT:  All right.

 5      MR. KENT:  These are documents that are being

 6 claimed as privileged?

 7      THE COURT:  As privileged by them.

 8      MR. VELKEI:  Mr. Gee was just saying that they

 9 were "requests made during" -- and he had not finished

10 his --

11      MR. GEE:  During the administrative proceeding or

12 in preparation for the hearing.

13      THE COURT:  So you're turning everything else that

14 was in my little pack?

15      MR. GEE:  Yes.

16      THE COURT:  And you'll make them a little list?

17      MR. GEE:  Yes, this and the documents your Honor

18 turned over before.

19      THE COURT:  Anything else?

20      MR. STRUMWASSER:  I think we're going to probably

21 need to coordinate at some point exactly who is

22 testifying because on the 25th I think it will be

23 Zaretsky.

24          But we'll just need to work all that out.

25      THE COURT:  If you have a problem, you'll let me
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 1 know, otherwise it's something you guys can work out,

 2 right?

 3      MR. STRUMWASSER:  I don't think there's a question

 4 of the dates of the hearing, just what the witnesses

 5 are going to be.

 6      THE COURT:  I don't care.  I will say that it's my

 7 policy to let the attorneys decide so.  If you want to

 8 put yours on first and they want to wait, it's okay

 9 with me.

10      MR. STRUMWASSER:  I understand that.  I think that

11 there is, setting aside the question of when we start,

12 I think there may be advantage to your Honor for having

13 a sort of a thematic ordering so that, you know, all

14 the economists talk all at the same time.  And I think

15 it's just going to crystalize the issues.

16          But your Honor obviously can manage that

17 information as best you wish.

18      MR. VELKEI:  I think in some respects, once we get

19 the reports, that may inform the decision to some

20 extent.

21      THE COURT:  Okay.  I will respect whatever

22 decision you make.

23      MR. VELKEI:  Thank you, your Honor.  And thank you

24 for your time today.

25      THE COURT:  Anything else?
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 1      MR. STRUMWASSER:  That's it for us.

 2      MR. KENT:  That should do it.

 3          (Whereupon, the proceedings concluded

 4           at 11:17 o'clock p.m.)
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 1 Friday, April 22, 2011               8:34 o'clock a.m.

 2                         ---o0o---

 3                   P R O C E E D I N G S

 4      THE COURT:  This is on the record.  This is before

 5 the Insurance Commissioner of the State of California

 6 in the matter of the accusation against PacifiCare Life

 7 and Health Insurance Company.  This is OAH Case

 8 No. 200906395, Agency No. UPA 2007-00004.

 9          Today's date is April 22, 2011.  Counsel are

10 present.  Respondent is present in the person of

11 Ms. Monk.

12          And you've been previously sworn in this

13 matter, so you're still under oath.  So if you can

14 repeat your name for the record.

15      THE WITNESS:  David Wichmann.

16      MR. STRUMWASSER:  Thank you, your Honor.

17      DIRECT EXAMINATION BY MR. STRUMWASSER (resumed)

18      MR. STRUMWASSER:  Q.  Good morning, Mr. Wichmann.

19      A.  Good morning.

20      Q.  The last time you were here, Mr. Wichmann, you

21 testified that achieving synergies was an important

22 goal of the PacifiCare integration.  Do you recall

23 that?

24      A.  Yes.

25      Q.  And representations of the specific amounts of
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 1 expected synergies were made to the investment

 2 community shortly after the acquisition, correct?

 3      A.  Yes.

 4      MR. STRUMWASSER:  And let me give you a copy of

 5 Exhibit 5265 in evidence.

 6      MR. VELKEI:  Is there a particular page you'd like

 7 him to look at?

 8      MR. STRUMWASSER:  Not at the moment, no.

 9 Actually, sure.

10          While he's doing that, your Honor, we think

11 1062 is next.  Is that right?

12      THE COURT:  Yes, you are correct.

13      MR. STRUMWASSER:  Q.  Feel free to look at

14 whatever you'd like, Mr. Wichmann, but I have a

15 question for you regarding 1942, and specifically on

16 that page, the fifth data row with a date of January

17 19th.

18          We see there on that fifth row, Mr. Wichmann,

19 that, on a 2005 earnings call, United represented that

20 the expected synergies for the PacifiCare acquisition

21 would be between 50- and $75 million in the first year

22 and 275- to 350 million over two or three years.  Do

23 you see that?

24      A.  Yes, that's what it says.

25      Q.  Do those figures refresh your recollection as
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 1 to whether or not -- as to what the amounts were that

 2 were represented to the market?

 3      A.  I don't recall the figures specifically, but

 4 that seems to be the range.

 5      Q.  Do you know how those figures were calculated?

 6      A.  Very vaguely, yes.

 7      Q.  How are they calculated as consistent with

 8 your limitation of your recollection?

 9      MR. VELKEI:  How were they calculated?

10      MR. STRUMWASSER:  Yeah.

11      THE WITNESS:  What's indicated here is -- are you

12 talking about -- I'm sorry.  Could you -- what the

13 components are?  Is that what you mean?

14      MR. STRUMWASSER:  Sure.  Let me do it again.

15      Q.  I'd like to know what the process is by which

16 somebody comes up and says 50- to 75- and 275- to 350-.

17      A.  I think I understand what the question is, so

18 I can get to it a little more.

19          The range, the larger numbers, the 275- to

20 $300 million would be over a two- to three-year time

21 period.  That would be characterized as a run rate

22 number.  So depending upon when those synergies would

23 be realized, you would recognize a different result

24 through the financial results of UnitedHealth Group in

25 this instance.  So the 50- to 75 million appears to be
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 1 the income statement effect of whatever was implemented

 2 in the year -- in that first year.

 3      Q.  In the case of this acquisition, who would

 4 have been responsible for coming up with these numbers?

 5      A.  It would have been a due diligence team in the

 6 process of doing the due diligence work on the

 7 PacifiCare transaction.

 8      Q.  During the due diligence period, were you CFO

 9 of UnitedHealthcare?

10      A.  I was not.

11      Q.  What was your position in 2005, second half of

12 2005?

13      A.  I was the president and chief operating

14 officer.

15      Q.  Of UHC?

16      A.  Of UnitedHealthcare, yes.

17      Q.  Did you have a role in the calculation of

18 synergies?

19      A.  I did.

20      Q.  The expected synergies that were calculated by

21 UnitedHealth -- UnitedHealthcare, those would have been

22 well known also to executives and managers within the

23 company itself, right?

24      A.  I'm sorry.  I don't know what company you're

25 referring to.  PacifiCare?
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 1      Q.  Well, and United.

 2      A.  Not necessarily.  Due diligence is limited to

 3 various small -- the smallest number of people

 4 possible.  So it wouldn't have been known broader than

 5 just those that need to know.

 6      Q.  Once it was communicated to the investment

 7 community, it was not maintained narrowly, right?

 8      A.  Excuse me.  No, it was not.

 9      Q.  Those numbers, the numbers that United had

10 communicated to the industry as expected synergies,

11 those would have been known to people within the

12 organization who were responsible for integration?

13      A.  Not that broadly.  What folks would have known

14 is either their contributory part of that -- so synergy

15 estimates are oftentimes determined by a multiple

16 number of people and then brought together.  So, again,

17 people would know these things on a need-to-know basis.

18          What I was trying to clarify before was that,

19 once the numbers are made available to the street,

20 certainly anybody could know it at that time.

21      Q.  You would agree, would you not, that at least

22 the people who had accountability for the integration

23 would know what representations were made to the

24 street, right?

25      A.  Again, not broadly.  To the extent that they
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 1 were engaged in individual elements of it, they would

 2 understand their individual elements.

 3      Q.  Throughout the PacifiCare integration, United

 4 closely tracked the synergies from the integration,

 5 right?

 6      A.  Yes.

 7      MR. STRUMWASSER:  1062, your Honor.

 8      THE COURT:  1062 is an e-mail with a top date of

 9 February 17th, 2006.

10          (Department's Exhibit 1062, PAC0910818

11           marked for identification)

12      MR. STRUMWASSER:  Q.  Do you recognize this e-mail

13 chain, sir?

14      A.  Vaguely.

15      Q.  We have, starting below your e-mail, an e-mail

16 from David Astar, who says that the PacifiCare

17 integration advisory council met.  Do you see that?

18      A.  Yes.

19      Q.  That was a council you sat on, correct?

20      A.  I don't recall exactly what my role was with

21 that council at that time.

22      Q.  Mr. Astar says that they don't have fully

23 defined FTE synergies for some of the business and he

24 wants immediate action on that.  Do you see that, right

25 about the middle of the page?
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 1      A.  To clarify, looks like he's preparing for a

 2 meeting, and he's requesting response to a request for

 3 information.

 4      Q.  Now, by "FTE synergies" he's referring to the

 5 elimination of FTEs, correct?

 6      A.  The elimination or avoidance, to the extent

 7 that they were not -- they were budgeted but not yet

 8 hired.

 9      Q.  So the reduction of positions?

10      A.  Including open ones, yes.

11      Q.  Some by layoff, correct?

12      A.  That naturally could be, yes.

13      Q.  He says, "Obvious eliminations should already

14 be in full flight in your business or service areas."

15 That means that you should already be eliminating some

16 FTEs at the time of his e-mail, correct?

17      A.  Eliminating or avoiding hiring open positions,

18 yes.

19      Q.  Eliminating FTEs whether or not they are

20 occupied, correct?

21      A.  Correct.

22      Q.  This was a directive coming from the advisory

23 council that they should -- the addressees or

24 recipients of this e-mail should have their

25 eliminations already in full flight, correct?
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 1      A.  I don't believe that's what it says.  I don't

 2 believe it's a directive from the advisory council, but

 3 I'm reading that just from this memorandum.

 4      Q.  So in your understanding of the situation in

 5 February of 2006, would you agree that the people on

 6 Mr. Astar's distribution list here should have already

 7 had their obvious eliminations in full flight?

 8      MR. VELKEI:  Objection, calls for speculation.

 9 The witness testified the last time that he was not

10 involved in the layoffs in any direct capacity.

11      MR. STRUMWASSER:  Well, the witness is forwarding

12 this e-mail.

13      THE COURT:  I'll allow it.

14      MR. VELKEI:  That's different.

15      THE COURT:  If he doesn't know or wasn't involved,

16 he can say.

17      THE WITNESS:  Could you please ask the question

18 again?

19          Or read it back, please?

20          (Record read)

21      THE WITNESS:  As I sit here today, I don't know

22 whether they should or should not have.

23      MR. STRUMWASSER:  Q.  "These FTE reductions must

24 include both elimination of open positions and larger

25 scale planned reductions."  Do you see that?
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 1      A.  Yes.

 2      Q.  So that is your point earlier, a moment ago

 3 that what Mr. Astar is describing includes both the

 4 elimination of vacant positions and positions that are

 5 occupied, correct?

 6      A.  Right.  So despite -- context, if I may,

 7 please.

 8          It's early in a budgetary cycle, and it's a

 9 separate public company at this juncture, if you will,

10 or had just finished the acquisition, if you will.  So

11 what he's encouraging people to do is to not spend

12 money that we know we would later not -- on resources

13 that we knew we would not need.

14      Q.  So just so we're clear here for the record

15 purposes, in February of 2006, PacifiCare was not a

16 separate public company, right?

17      A.  That's correct.

18      Q.  "For example, with rare exceptions, I assume

19 hiring has been frozen in businesses or functions where

20 synergy reductions need to occur."  Do you see that in

21 that same paragraph?

22      A.  Yes.

23      Q.  Do you know what business or functions there

24 were where synergies needed to occur in February of

25 '06?
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 1      A.  Not broadly, but the separate company --

 2 public company costs would be a good example of that.

 3 Given it's no longer a public enterprise, there's no

 4 need to maintain those costs.

 5      Q.  Would claims be a business or function where

 6 synergies needed to occur?

 7      MR. VELKEI:  Calls for speculation.

 8      THE COURT:  If he knows.

 9      THE WITNESS:  Again, as I testified before, I

10 wasn't involved in those decisions and so, therefore, I

11 don't know at this time if it would have -- there would

12 have been cause for that or not.

13      MR. STRUMWASSER:  Q.  So at least sitting here

14 today, you don't know whether in February of 2006 and

15 the months leading to it, claims had been identified as

16 an area in which there were synergies that could be

17 realized?

18      A.  I know some analysis had been done through the

19 due diligence process.  That analysis was largely to

20 evaluate, if we were to apply United's processing

21 efficiencies and whatnot, what it could achieve as a

22 result.

23          This is just over 45 days post closing.  So I

24 don't know what amount of work had been done between

25 the parties, you know, during that 45 days to give rise
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 1 to any conclusions with respect to claims.

 2      Q.  The work you described in the due diligence,

 3 you're alluding to the PacifiCare staffing model --

 4 excuse me -- the United staffing model?

 5      A.  We apply a similar analysis in all

 6 transactions that we do, yes.

 7      Q.  By "a similar analysis," you mean you apply

 8 the United staffing model to the operation that you're

 9 taking and calculate the synergies that would come from

10 that?

11      A.  I wouldn't say we calculate synergies.  I

12 would suggest that we evaluate what the impact would be

13 if you could achieve common systems and things of that

14 nature.

15      Q.  And when you evaluate the synergies to

16 determine what the impact would be if, that's a

17 calculation of dollars saved, right?

18      A.  That's not what I said.

19      Q.  No?  Okay.

20      A.  It's an evaluation of, if you could achieve

21 the same operating efficiencies, what the impact would

22 be.  Oftentimes it's the case that you cannot achieve

23 those.  And you really don't know until you get the

24 opportunity to work more closely with management.

25      Q.  Mr. Wichmann, the representation to the market
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 1 as to expected synergies would reflect a calculation

 2 of, among other things, saved personnel costs, would it

 3 not?

 4      A.  Usually, yes.  I don't know, again, if this

 5 included saved personnel costs or not beyond public

 6 company costs.

 7      Q.  And the basis for calculating those synergy

 8 savings for personnel would be an application of what

 9 you referred to as the efficiencies that United has

10 achieved applied to the acquired business, correct?

11      A.  They could be and then some judgment applied

12 to those as to what's reasonable to achieve.

13      Q.  And the efficiencies are, in large measure,

14 reflected in the United staffing ratios that are

15 sometimes referred to as the United office model or

16 United staffing ratios, correct?

17      A.  No.  If I may, just to clarify because I want

18 to make sure we're not disconnected on this point, we

19 do a broad-brush analysis.  We fully recognize that

20 that may or may not be what you can achieve.  And we

21 also fully recognize that our going-in assumptions may

22 not be the ultimate conclusions that we reach as a

23 company.

24          So at that point, it's pretty speculative but

25 you have to have some foundation to, you know, advise
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 1 the market what they can expect in terms of total

 2 synergies.  And we have a tendency then to, you know,

 3 position these in what I would characterize as a more

 4 conservative way.

 5      Q.  So the assumptions about synergies, that would

 6 be reflected in contemporaneous -- that is to say

 7 contemporaneous with the due diligence period and the

 8 pre-acquisition period, it would be reflected in the

 9 going in position documents, documents called "going in

10 position"?

11      MR. VELKEI:  Objection, vague.

12      THE COURT:  Overruled.

13      THE WITNESS:  I'd have to see the specific going

14 in position for this acquisition to give you a yes or

15 no answer with respect to that.

16      MR. STRUMWASSER:  Q.  Well, as a general

17 proposition, the assumptions that were being made with

18 regard to synergies from an acquisition would be

19 reflected in the going in position documents, would

20 they not?

21      A.  They very well could.  I don't know in this

22 case if they were.

23      Q.  They would inevitably be written down, would

24 they not?

25      A.  They would be determined, yes.
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 1      Q.  Determined in writing?

 2      A.  Yes.

 3      Q.  Then if somebody says said, "You know what?

 4 Those are too optimistic," and it turns out that the

 5 operational assumptions were unrealistic and we can't

 6 achieve those hypothesized savings, there would be some

 7 other document reflecting the decision that, because of

 8 operational constraints, we are not going to have, in a

 9 given instance, X staff but Y staff, that would be an

10 extant document as well in the ordinary course, would

11 it not?

12      MR. VELKEI:  Calls for speculation, incomplete

13 hypothetical.  It's unclear to me whether we're talking

14 about the PacifiCare case or more generally, whether

15 there's some kind of practice of the company.

16      MR. STRUMWASSER:  I think it was pretty clear it

17 was the practice of the company, if you were going to

18 change your going in position because of operational

19 constraints that the change and the consequences would

20 be reflected in some document, would they not?

21      THE COURT:  Overruled.

22      THE WITNESS:  Honestly, I'm not sure I understand

23 what you're asking.  Are you asking me to speculate on

24 whether they should be or that they were?

25      MR. STRUMWASSER:  Q.  Absolutely not.  I'm never
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 1 asking you to speculate, Mr. Wichmann.

 2          I'm asking you, we have a general practice

 3 that you described that the going in position would

 4 reflect the assumptions that would be the basis of some

 5 synergy calculations.  Is that a correct summary of

 6 that part of your testimony?

 7      A.  What my testimony specifically was -- we

 8 didn't talk about the elements of a going in position.

 9 You asked me specifically if synergy estimates could be

10 part of that.  And my response to that was they could

11 very well be or elements of it could be.

12      Q.  You also testified that, whatever the

13 assumptions were that went into the synergy

14 calculations that were communicated to the market would

15 have been in writing, right?

16      A.  I did.

17      Q.  You said that sometimes we find that we cannot

18 realize those synergies, correct?

19      A.  There's a level of precision that your

20 statements are imposing on the process that is way

21 beyond what the process actually yields.  And what I

22 don't want to give you is a false understanding of what

23 a going in position is and how much we really know

24 about what we are going to do at the time that we

25 announce a transaction.
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 1          As you know, probably from experience, there

 2 is a due diligence period that occurs.  There's limited

 3 interactions with management, and much of the activity

 4 is conducted in a clean room setting which isn't

 5 available to everybody.

 6          So coming out of due diligence, while we have

 7 broad estimates, we don't have particular details to

 8 the extent that, if we were to edit a plan, you would

 9 find that plan edited in writing as well.

10      Q.  Okay.  So you communicate to the street that

11 first year synergies are expected to be 50- to 75

12 million.  Are you with me?

13      A.  Mm-hmm.

14      Q.  I believe I understand your testimony to be

15 that there would be documentation to reflect how that

16 number came about, that range came about, correct?

17      A.  There would be something that would build up

18 to that number, yes.

19      Q.  You've also testified that, in the ordinary

20 course, you may find out that some of the assumed

21 savings could not in fact actually be realized; is that

22 correct?

23      MR. VELKEI:  Could you read that question back?

24          (Record read)

25      MR. VELKEI:  Thank you.
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 1      THE WITNESS:  Very broadly speaking, yes.  It

 2 could be that you had an idea, going into, you know, at

 3 that time, that you later could not -- that idea was

 4 not well grounded.

 5      MR. STRUMWASSER:  Q.  If that happened, if it

 6 turned out that there was an idea that is reflected in

 7 the 50- to 75- number or just talking -- I'm using that

 8 as the representation of a general practice now.  If

 9 there is an idea that is reflected in the calculations

10 that are communicated to the street, and then it turns

11 out that that idea doesn't work out, there would in the

12 ordinary course be a documentation that the idea didn't

13 work out and the synergies have to be modified in the

14 following way, would there not?

15      A.  Again, I don't believe so.  The question

16 implies a level of precision in building up the

17 synergies estimate that is beyond, you know, an

18 expectation of then having formal documentation on the

19 back end to reverse a presumed decision.

20      Q.  At the top of Exhibit 1062, Mr. Wichmann, you

21 say, "Please give this a strong effort.  We need to get

22 these lined up and committed by the date listed."  Do

23 you see that?

24      A.  Yes.

25      Q.  You're asking the -- you're directing the
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 1 people who receive this e-mail to give synergy

 2 reduction a strong effort, correct?

 3      A.  I'm asking them to comply to the request.  So

 4 the effort he asked for around two specific dates is to

 5 get a response to his request.  I'm asking them to give

 6 that a strong effort, recognizing it's a short time

 7 frame here.  It's February 17th.  He's looking for

 8 something within a week.  And he's going to go before a

 9 UnitedHealth Group body of individuals, and I'm just

10 asking them to please comply.

11      Q.  So is there a difference between asking them

12 to please comply and asking them to give this a strong

13 effort?

14      A.  I don't believe so, no.

15      Q.  What was the date listed that you're referring

16 to here?

17      A.  As I read it, which was briefly, "If you can

18 provide a perspective on your plans before February

19 23rd," and it was the 17th that I had forwarded this

20 e-mail.

21          So I recognized -- I mean, I'm assuming that

22 this was a short time frame.  And he was asking for,

23 you know, a document.  And I asked him to please

24 comply.

25      Q.  In addition to these -- strike that.
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 1          There were synergy scorecards, synergy

 2 reports, and financial impact trackers that broke down

 3 each integration activity and calculated synergy value,

 4 were there not?

 5      A.  As you recall from my last testimony, I was

 6 not the one running the integration.  So the things

 7 that you speak of specifically, I'm not familiar with.

 8 But there very well could have been those types of

 9 items.

10      MR. STRUMWASSER:  Your Honor, I'm going to give

11 the witness a copy of 533 and 536 in evidence.

12      Q.  Mr. Wichmann, do you recognize 533 as a

13 financial impact tracker document?

14      A.  I don't recognize the document.  I don't

15 recall having seen it.  And I don't see it being

16 referred to as a financial impact tracker document.

17 Appears to be an operations synergy working document is

18 what it's labeled.

19      Q.  First of all, I'm asking whether you are

20 familiar with this format of document.

21      A.  It's not a standard format.

22      Q.  The footer on each of the pages, some more

23 legibly than others, "110716_FIT_Operations Synergy

24 Working Doc," do you see that?  In your experience,

25 have you seen "FIT" used as an abbreviation for



18404

 1 "Financial Impact Tracker"?

 2      A.  No.

 3      Q.  And 536, is that a document -- not

 4 specifically with respect to this one in particular,

 5 but is that a kind of document that you have seen in

 6 the past?

 7      A.  No.

 8      Q.  Would you agree, Mr. Wichmann, that the

 9 achieving of synergies is one aspect of the PacifiCare

10 integration that was very successful for United?

11      A.  Yes.

12      Q.  As of mid '07, the amount of actual synergies

13 achieved had far surpassed market expectations, had

14 they not?

15      A.  I don't recall the exact time, but I do know

16 that our synergy estimates far exceeded market

17 expectations primarily because of growth.

18      MR. STRUMWASSER:  I'm going to give the witness a

19 copy of 457 in evidence.

20      MR. VELKEI:  Mr. Strumwasser, are there particular

21 pages you'd like him to look at, or --

22      MR. STRUMWASSER:  I'll tell you in a second.

23      MR. VELKEI:  Thank you.

24      MR. STRUMWASSER:  Q.  Page 9242, Mr. Wichmann.

25      MR. VELKEI:  Thank you.
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 1      MR. STRUMWASSER:  Q.  Mr. Wichmann, you've had a

 2 chance to look at 9242.  These calculate estimated run

 3 rate synergies revised as of the second quarter of '07.

 4 Do you see that?

 5      A.  Yes.

 6      Q.  And what it reports is that the due diligence

 7 targets, for example, of 120- to 180 million had

 8 become, as of June 30th, '07, 950 million, correct?

 9      A.  That's correct.

10      Q.  And of those savings, the largest -- they're

11 divided in three categories, senior and specialty,

12 operating efficiencies, and networking access.  Do you

13 see that?

14      A.  That's what it says, yes.

15      Q.  And these efficiencies represent dollar

16 savings in, for example, personnel costs or vendor

17 costs or other costs, do they not?

18      A.  Not exclusively, no.

19      Q.  Well, they do exclusively represent savings in

20 costs, do they not?

21      A.  They do not.

22      Q.  What is in a synergy that does not represent

23 cost?

24      A.  There are growth synergies as well.

25      Q.  And it's your understanding that a run rate
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 1 synergy includes growth synergies?

 2      A.  Yes.

 3      Q.  So if I have a department and my department

 4 has a cost of a million dollars a year in personnel and

 5 I reduce that to $900,000 a year for the first year, I

 6 have a first year run rate synergy savings of $100,000

 7 right?

 8      A.  That's correct.

 9      Q.  Is it your testimony then that, if I've done

10 that but I have doubled my volume, it's calculated as

11 200,000?

12      A.  No, that wasn't my testimony.

13      Q.  Okay.  So how would growth be calculated for

14 me in my department as a synergy?

15      A.  Growth synergies are the value of bringing two

16 companies together and being able to access new

17 markets -- or access markets in a more effective way

18 than the individual parties could have done themselves.

19      Q.  So give us an example, if you would, please,

20 of a growth synergy of the kind you just described and

21 how it would be calculated for purposes of one of these

22 numbers?

23      A.  I believe it's -- while I don't know the

24 details underlying these with a great deal of

25 specificity, I do you recall that the senior and
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 1 specialty line that's indicated here that went from 5-

 2 to 15 million and moved to 490 million of run rate

 3 savings is a growth synergy around Part D.

 4      Q.  How would that have been calculated?

 5      A.  I believe that's the -- was calculated based

 6 upon the difference between what the expectation was on

 7 an individual company basis versus what the expectation

 8 was at that point in time about what had been realized.

 9      Q.  I'm trying to figure out what the number is,

10 what the number that has changed reflects.  I

11 understand it if it's an FTE saving.  I know how to

12 calculate that.  How do you calculate a growth synergy?

13      A.  A growth synergy would be that you achieve

14 revenues -- growth synergy would be that you achieved

15 profits as a result of incremental revenues that were

16 not planned for by either party.

17          So inside this number, I believe, though it's

18 not detailed here -- if we had detail, we could

19 probably break this out.  But inside this number I

20 believe is a very strong growth synergy.

21      Q.  That is to say, you got more profits in your

22 Part D business than either United or PacifiCare had

23 expected as of '07?

24      A.  Not that either party would have expected as

25 of '07 as what either party would have expected as of
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 1 the due diligence state.

 2      Q.  So that reflects the fact that you just got a

 3 boatload of additional Part D business that neither of

 4 you had expected?

 5      A.  We did an amazing job accessing that new

 6 market and immediately took the number one market

 7 position in Part D.

 8      Q.  That's the same as saying you got more

 9 business than either party expected?

10      A.  That's correct.

11      Q.  The operating efficiencies number, that's not

12 going to have growth synergies in it, is it?

13      A.  I don't believe so.  But again, I don't have

14 the details underlying this.  It would be nice to see

15 that.

16      Q.  Offhand, you don't know of a way in which

17 there would be growth synergies in a category called

18 "operating efficiencies" in a table such as this?

19      A.  Offhand, I'm not familiar with one.

20      Q.  What are UHG ops meetings in the context of

21 your business?

22      A.  UnitedHealth Group, UHG, ops meeting is a

23 quarterly meeting where the senior-most leadership of

24 UnitedHealth Group comes together to -- you know, as a

25 normal business process to evaluate the results of its
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 1 performance and talk about its strategies for the

 2 future.

 3      Q.  Do you recall a UHG ops meeting with Steve

 4 Hemsley that took place in May of '08?

 5      A.  As I sit here today, no.

 6      MR. STRUMWASSER:  Let me show you a copy of

 7 Exhibit 636 in evidence.

 8      THE WITNESS:  I'm reading the entire thing.  If

 9 there's something specific that you would prefer I look

10 at...

11      MR. STRUMWASSER:  I'll tell you what.  If you

12 don't mind, we'll start and --

13      THE WITNESS:  If I need to for context, I'll --

14 it's very dense.

15      MR. STRUMWASSER:  Q.  Do you recall being at a

16 meeting around May 23rd of '08 that is being described

17 here?

18      A.  I would have been in the meeting, yes.

19      Q.  And on the second page, about a third of the

20 way down under heading "intersegment redundancy" -- are

21 you with me?

22      A.  Yes.

23      Q.  It says, "Wichmann has been put in charge by

24 Hemsley of driving intersegment org issues into the

25 ground."
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 1      MR. VELKEI:  "To the ground."

 2      MR. STRUMWASSER:  "To the ground"?

 3      MR. VELKEI:  Yes.

 4      MR. STRUMWASSER:  "To the ground."  Thank you.

 5      Q.  Do you recall being put in charge of driving

 6 intersegment org issues to the ground at this point?

 7      A.  I do.

 8      Q.  The intersegment issue specifically was

 9 redundancy, was it not?

10      A.  No.  The intersegment issue was trying to

11 drive clarity in our organizational design about where

12 certain functions should sit.

13      Q.  So the issue was not redundancy of positions

14 and personnel?

15      A.  No.

16      Q.  The issue was not that there were duplicate

17 positions that could be eliminated and achieve

18 additional savings?

19      A.  Not to my knowledge.  I don't have a

20 recollection of that.  What I recall is certain

21 businesses and functions were to be moved to different

22 parts of the organization.

23      Q.  Mr. Wichmann, last time you were here, we

24 discussed some customer service issues.  And you

25 expressed your belief that United had a reputation for
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 1 being a leader in the industry in terms of customer

 2 service.  Do you recall that?

 3      A.  Yes.

 4      Q.  Is it your belief that United and PacifiCare

 5 had this reputation for being a leader in service in

 6 2006?

 7      A.  I do not recall if we did or did not.  We

 8 discussed last time the one survey that I was aware of

 9 on the market, and that was on the CA.gov site which

10 ranked United number one by members, I believe.

11      MR. STRUMWASSER:  Let's talk about that.  Let me

12 show you what I'm going to ask to have marked as 1063.

13 And my question to you is whether this is the survey

14 you referred to.

15      THE COURT:  1063 is titled "HMO Ratings

16 At-a-Glance," and has a 2007 date.

17          (Department's Exhibit 1063 marked for

18           identification)

19      THE WITNESS:  I don't recall seeing this format,

20 but it appears as though this is the 2007 survey.

21      MR. STRUMWASSER:  Q.  Right.  Now, your testimony

22 was that, as I recall, in 2007, PacifiCare was rated

23 the number one health plan in California.  United

24 didn't have an HMO in California in 2007 other than

25 PacifiCare of California, correct?
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 1      A.  An HMO?  No.  This is the only HMO we had.  We

 2 have one of everything.  If "HMO" is synonymous with

 3 having a Knox-Keene license, we did have a Knox-Keene

 4 license in California, I believe, for both dental

 5 products as well as behavioral health.

 6      Q.  As what?

 7      A.  Behavioral health.  But we did not have one

 8 for medical.  UnitedHealthcare did not.

 9      Q.  Now, all of the references to PacifiCare in

10 Exhibit 1063 are references to PacifiCare of

11 California, are they not?

12      A.  Yes.

13      Q.  And the Office of Patient Advocate, that's

14 affiliated with the Department of Managed Healthcare,

15 is it not?

16      A.  I don't know.

17      Q.  Now, when a survey is taken of, for example,

18 customer satisfaction with an HMO, would you agree that

19 the customers are typically -- that is to say, the

20 members, are typically reflecting on whether they are

21 happy with the providers whom they receive from the --

22 in the HMO?

23      MR. VELKEI:  Calls for speculation, your Honor.

24      THE COURT:  Sustained.

25      MR. STRUMWASSER:  Q.  So let me go back and ask
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 1 you specifically with respect to the PPO business, is

 2 it your opinion that United and PacifiCare had a

 3 reputation for being a leader in service in 2006?

 4      A.  I believe I answered that question.  I don't

 5 know.

 6      Q.  How about 2007?

 7      A.  The only evidence I have of that is related to

 8 the -- a topside summary report of this, which I had

 9 seen at the time and I have a vague recollection of.

10 And I believe we were maybe not the top, but among

11 leaders in the state.

12      Q.  When you say "this," you're talking about

13 1063?

14      A.  Talking about a -- the posting on

15 California.gov, the results of a survey that they had

16 done, PacifiCare was either ranked the highest or among

17 the highest in overall member satisfaction.

18      Q.  I understand your testimony to be that you

19 think that this 1063 is the document on which that was

20 based?

21      A.  I can't tell you if it was or was not.  My

22 testimony is I have not seen this document at this

23 level of detail, but I recall having seen this.

24          And when you look at it, like "Claim Payment"

25 as an example -- which the pages aren't numbered, but
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 1 it's one, two, three, four, five from the back -- I'm

 2 sorry.  "Getting Doctors and Care Easily," which is

 3 five from the back, we're at the top, which members

 4 often weight heavily.

 5          When you go to paying claims, which members

 6 often weight heavily, it says PacifiCare of California

 7 is tied with Blue Shield of California for the top.

 8      Q.  Again, that -- delegated provider groups pay

 9 claims in an HMO, do they not?

10      A.  A fraction of them.  No.  They do not.  I

11 mean, they pay some.  They don't pay them all.

12      Q.  But there is claim paying in an HMO; is there

13 not?

14      MR. VELKEI:  Calls for speculation, irrelevant,

15 your Honor.

16      THE COURT:  Overruled.  I mean, whether or not

17 this is relevant to PPO service is still up in the air

18 here.

19      MR. STRUMWASSER:  I'm sorry, "PPO services"?

20      THE COURT:  Is still up in the air.

21      MR. STRUMWASSER:  That's right.

22      THE COURT:  Go ahead.

23      THE WITNESS:  We delegate risk to certain provider

24 groups, limited provider groups, in the State of

25 California.  With that delegation sometimes comes a
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 1 delegation of claim payment as well.  It is not all the

 2 claim payment that occurs.

 3          And I believe you're familiar with that.

 4 There are certain things that are included inside the

 5 CAP and others that are outside the CAP.  But generally

 6 claims come to us, and we have to determine whether

 7 they're in or out.  And -- in or outside the CAP.  And

 8 we make a payment based upon that determination.

 9          This was the issue that I referred to last

10 time where I think a lot of the concerns came about as

11 a result of our claim payment during this time frame.

12      Q.  So during this time frame, you don't have any

13 doubt that the thing that you were pointing to as your

14 rating for claims payment was your rating for claims

15 payment by PacifiCare of California, correct?

16      A.  This rating of claims -- yes, this is

17 PacifiCare of California HMO.

18      Q.  So during the period in which you think that

19 you had concerns about the payment of POS claims by

20 PacifiCare of California, the company PacifiCare of

21 California appears to have been rated highly as

22 compared to its peers at that same time in this survey,

23 correct?

24      A.  I'm not sure what period the survey covers,

25 but that seems correct, which gives you a sense as to
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 1 the severity.

 2      Q.  So other than whatever you got out of this, is

 3 it fair to say that you don't have any basis for an

 4 opinion about the reputation of United or PacifiCare

 5 for paying -- excuse me -- for its PPO business in

 6 2006, '7 or '8 in California?

 7      A.  I don't, from external sources.

 8      Q.  Were you in fact aware in 2006 of significant

 9 customer service problems with respect to PacifiCare

10 Life and Health Insurance Company?

11      A.  I wouldn't characterize them as significant.

12 As I sit here today, I don't recall exactly what was

13 going on in 2006.  But I don't recall PacifiCare Health

14 and Life Insurance Company ever having a significant

15 customer service issue.

16      Q.  Not in 2006, not in 2007, and not in 2008?

17      A.  I don't recall any time period.

18      Q.  So based on your knowledge of the state of

19 customer service at PacifiCare Life and Health

20 Insurance in '06, '07, and '08, there would be no

21 reason why you personally would need to get on top of

22 service to fix it during that period?

23      A.  I really don't distinguish between licenses

24 when we're talking about service because service is the

25 foundation for your reputation in the marketplace.
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 1 Service drives loyalty.  Loyalty drives growth.

 2          So during this time frame, I was pushing

 3 people on improving our service fundamentally, just the

 4 baseline service of PacifiCare, which I viewed to be

 5 underperforming relative to the industry in advance of

 6 the acquisition and then, of course, shortly

 7 thereafter.

 8      MR. STRUMWASSER:  1064.

 9      THE COURT:  Yes.  1064 is an e-mail with a top

10 date of February 6, 2007.

11          (Department's Exhibit 1064, PAC0911190 marked

12           for identification)

13      MR. STRUMWASSER:  Q.  Before we talk about 1064, I

14 want to ask you about your last answer.

15          You said, "So during this time frame, I was

16 pushing people on improving our service fundamentally,

17 just the baseline service of PacifiCare, which I viewed

18 to be underperforming relative to the industry in

19 advance of the acquisition."

20          So your involvement in pushing people on

21 service issues had to do with the quality of service by

22 PacifiCare prior to the acquisition and not the effects

23 of the acquisition on that service?

24      A.  I believe my testimony went on to include a

25 period of time shortly after the acquisition as well.
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 1 And yes, PacifiCare was not known for modern

 2 distinctive service pre-acquisition.

 3      Q.  Was PacifiCare known pre-acquisition as a

 4 company that was good on customer service generally?

 5      A.  I don't know that I can say that.  I can

 6 certainly say that it was highly inefficient, highly

 7 manual, and not operating at the level of performance,

 8 the standards of performance that United holds itself

 9 to.

10      Q.  You were aware that PacifiCare at the time was

11 considered to be a high-touch company, right?

12      A.  I'd heard those words from a few.

13      Q.  And you understood that to be -- to mean that

14 PacifiCare frequently intervened to assist its

15 customers when necessary?

16      A.  What I came to understand it to be was that

17 PacifiCare would handle a substantial, an inordinate

18 amount of defects from -- that were submitted to it.

19 So it was a heavy defect-handling shop, and that was

20 the primary root cause for its exceptionally high cost

21 structures and inefficiencies in dealing with

22 transactions.

23      Q.  And "defects" for you means that something was

24 submitted to the company that was not in that -- in the

25 form it was submitted amenable to handling by automated
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 1 processes.

 2          (Record read)

 3      THE WITNESS:  "Defects" to me, means that it was

 4 submitted in error.

 5      MR. STRUMWASSER:  Q.  I mean, it could be an error

 6 in which somebody, for example, got their date of birth

 7 wrong.  That would be an error, right?

 8      A.  That is an error.

 9      Q.  It could also be that the check mark in a box

10 missed the box; that would be an error also if it was

11 something that made it not properly entered in the

12 system, right?

13      A.  If there was supposed to be a check mark in a

14 box among a selection of many, if it were not checked,

15 it's an error.  It's incomplete.

16      MR. VELKEI:  Your Honor, if we're about to start

17 another document, I would suggest a break.

18      THE COURT:  Do you need a break?

19      MR. STRUMWASSER:  We're on the document he's got

20 there.  I'm just looking for my copy.

21      Q.  So back on 1046, Mr. Wichmann, do you

22 recognize the document?

23      A.  Vaguely, yes.

24      Q.  Mr. Frey writes to you, Mr. Burdick, and

25 Mr. McMahon that you will be taking -- that
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 1 Mr. Frey is taking accountability for the sales

 2 organization, right?

 3      A.  Yes.

 4      Q.  Then he continues, "We as an organization

 5 failed in many of our January

 6 implementations/transitions.  The issues are not

 7 localized to one area."  Do you see that?

 8      A.  Yes.

 9      Q.  And do you know what January implementations

10 and transitions he is referring to?

11      A.  January case installation.  New business sold,

12 implemented.

13      Q.  The enrollment process?

14      A.  It could be, include the enrollment process.

15 It does not specify that here.

16      Q.  Do you agree that those implementations and

17 transitions were failures?

18      A.  I don't know the details of them.  It refers

19 to an attachment here --

20      Q.  This is how it comes to us.

21      A.  -- might provide some context.

22          But as I sit here today, I don't recall

23 specific implementation failures or issues.

24      Q.  So sitting here today, you are not of the

25 opinion that that, "We as an organization failed in
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 1 many of those implementations and transitions"?

 2      MR. VELKEI:  Argumentative, mischaracterizes the

 3 testimony.  The witness says he doesn't have

 4 information on the issue.

 5      THE COURT:  Overruled.

 6      THE WITNESS:  Could I get the question again,

 7 please?

 8          (Record read)

 9      THE WITNESS:  I don't acknowledge the specifics of

10 any failures.

11      MR. STRUMWASSER:  Q.  Next sentence, "In some

12 cases, it seems that mistakes in group implementation

13 were made prior to cases reaching operations," do you

14 see that?

15      A.  Yes.

16      Q.  So Mr. Frey is saying that there were mistakes

17 made in the enrollment process; is that correct?

18      A.  What I believe he's referring to here is what

19 I was referring to before.  When you get incomplete or

20 nonsatisfactory data from your customer, it's

21 impossible to implement them accurately.

22      Q.  Continuing in that sentence, "But the

23 escalation process to fix these, which we had to assume

24 would occur the first time around, was extremely weak,"

25 do you see that?
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 1      A.  That's what it says.

 2      Q.  Do you believe that the escalation process to

 3 fix the mistakes was extremely weak at the time?

 4      A.  I don't have any understanding of the

 5 escalation process.  I can't comment on it.

 6      Q.  Would you have had an understanding at the

 7 time, in 2007?

 8      A.  I was sent this document.  So there would have

 9 been -- the attachment, I'm sure, provides a few

10 examples.  It's very common for, if a case gets

11 installed or has errors in the installation process,

12 whether they're customer errors, which this seems to be

13 pointing to, or whether they're our errors in actually

14 implementing case, those things have a tendency to

15 get -- have a fair amount of frustration.

16          So it could very well be that there are a

17 limited number of cases that are high profile that

18 caused this to be submitted.

19      Q.  So you don't know of any general failure in

20 this process?

21      A.  I don't.  The vast majority of our cases are

22 small business cases.  If you were to look at them on

23 an average basis, you would find that those go in quite

24 cleanly.  And it may have been a particular account or

25 two that caused this e-mail to come forward.
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 1      Q.  You don't recall yourself having a strong

 2 dissatisfaction with how this process was going?

 3      A.  Other than to the extent of whatever the -- I

 4 don't recall the details of it.  I obviously did what I

 5 normally do and shepherd the resources to address the

 6 issue immediately and to get things remediated as

 7 quickly as possible.

 8      Q.  But my question specifically is, sitting here

 9 today, do you recall having a strong dissatisfaction

10 with the way this process in particular was going in

11 2007?

12      A.  As I sit here today, I can't tell you how I

13 felt back then.  I'm always supportive of my leaders,

14 and I trust that they bring forth matters that -- of

15 significance.  And I took action on it and asked Dirk

16 to get on top of it.

17      MR. STRUMWASSER:  If the witness or your Honor

18 requires time, that's fine.  But I'm going to ask that

19 we ration our breaks because we're going to have a hard

20 time finishing.

21      THE COURT:  Right.  15 minutes.

22          (Recess taken)

23      THE COURT:  All right.  Go back on the record.

24      MR. STRUMWASSER:  Q.  Mr. Wichmann, back on 1064,

25 at this time, in February of '07, case installation
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 1 process is now being handled by Accenture in the

 2 Philippines, right?

 3      A.  No.  Eligibility processing only.

 4      Q.  And Mr. Frey refers to the implementation

 5 transition errors, and -- or failures, rather.  Did

 6 that apply to eligibility?

 7      MR. VELKEI:  Objection, vague.

 8      THE WITNESS:  I don't know.

 9      THE COURT:  I'll let it stand.  If he doesn't

10 know, he doesn't know.

11      MR. STRUMWASSER:  Q.  When you wrote at the top of

12 1064, "We have to get on top of service now," did that

13 include eligibility?

14      A.  Again, this is quite some time ago.  So what

15 I'm simply doing is supporting James's request to get

16 on these implementations.  I don't know the specifics

17 of it.  It would all be nice if we had those, but we

18 don't.  So I don't recall exactly what they were.

19      Q.  Yeah.  I assure you, you're not the first

20 person to say that.  But that would be nice.

21      MR. VELKEI:  Although I actually do think they

22 were produced, Mr. Strumwasser, to be frank.  But we'll

23 handle that offline.

24      MR. STRUMWASSER:  We've looked for it.

25      THE COURT:  Okay.
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 1      MR. STRUMWASSER:  Q.  Now, the word "now" at the

 2 end of the first paragraph, that is an attempt on your

 3 part to express some urgency, correct?

 4      A.  Yes.

 5      MR. STRUMWASSER:  I'm going to give the witness a

 6 copy of -- okay.  Well, the last time you were here, I

 7 asked you some questions about a 2007 broker survey.

 8 Do you recall that?

 9      A.  I do.

10      Q.  I asked you who were the responsible --

11 persons responsible for the issues that were reflected

12 in that survey, and you said it's not your style to

13 place blame on a person.  Do you recall that?

14      A.  Vaguely, yes.

15      Q.  You said -- this is from 16033, starting on

16 Line 5.

17      MR. VELKEI:  Do you mind if I provide him a copy

18 of that so he can read along?

19      MR. STRUMWASSER:  I want to keep moving here.

20      MR. VELKEI:  Okay.

21      MR. STRUMWASSER:  "If you attack people, you

22               end up exacerbating problems.  So

23               this is -- that's just the way I

24               operate.  So I wouldn't go around

25               trying to find out who was to blame
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 1               for what.  I'd go to find out where

 2               things broke down so we could correct

 3               them."

 4          Do you recall that?

 5      A.  If that's what it says, that's what I said.

 6      Q.  I mean, it's consistent with your sentiments,

 7 right?

 8      A.  My understanding, right.

 9      Q.  And you testified here today, "I am always

10 supportive of my leaders," right?

11      A.  Yes.

12      Q.  So to the best of your recollection, you never

13 called for the replacement of any legacy PacifiCare

14 executives because of your dissatisfaction with a

15 process that had been transitioned from PacifiCare to

16 United?

17      A.  Executives?

18      Q.  Sure.

19      A.  What time frame are we talking about?

20      Q.  2007.

21      A.  I don't have any specific recollection.  It

22 was a long time ago.

23      Q.  How about 2006?

24      A.  Again, I don't have a specific recollection.

25      MR. STRUMWASSER:  Our next in order, your Honor.
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 1      THE COURT:  1065.  1065 is an e-mail with a top

 2 date of August 24th, 2006.

 3          (Department's Exhibit 1065, PAC091101

 4           marked for identification)

 5      MR. STRUMWASSER:  Q.  Do you recall this e-mail

 6 chain?

 7      A.  Vaguely.  Not specifically.

 8      Q.  It starts on the bottom of the first page with

 9 an e-mail from Katey Conley.  She's not a

10 UnitedHealthcare person, is she?

11      A.  I don't know.

12      Q.  Look at the first page.  She has an exchange

13 between her and Virginia Grady.  And we have an e-mail

14 address for Ms. Grady at scufcwfunds.com.  That would

15 be a Southern California UFCW Trust Fund, right?

16      MR. VELKEI:  I'm sorry.  What was the question?

17          (Record read)

18      THE WITNESS:  Do we have the same document?  I'm

19 not finding that.

20      MR. STRUMWASSER:  Q.  Is the top an August 24,

21 2006, 7:12 a.m. date?

22      A.  Yes.

23      Q.  You see that, "Thanks millions," sort of in

24 the center there?

25      A.  Yes.
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 1      Q.  Below that, two lines, "From:  Grady,

 2 Virginia"?

 3      A.  I found it now.  Thank you.

 4      Q.  Do you recognize that e-mail address as a

 5 reference to the Southern California UFCW Trust Fund?

 6      MR. VELKEI:  Objection on the relevance, again to

 7 the identity of a particular customer.  There's some

 8 privacy issues, too, your Honor.  The point is, it was

 9 not somebody affiliated with United or PacifiCare.

10      THE COURT:  I don't know.  Where is it going?

11      MR. STRUMWASSER:  I'm sorry.  What part of where

12 is it going is not clear?  I mean, we have a series of

13 documents concluding with his e-mail at the top.

14 That's where it's going.

15      MR. VELKEI:  I'm just focused, Mr. Strumwasser, on

16 the identity of where Ms. Grady is from, the particular

17 customer.  I don't think that's relevant to the issues

18 in this particular hearing, at least for our purposes.

19      MR. STRUMWASSER:  I'm trying to help with the

20 determination of who Ms. Conley is because we have a

21 series of problems that are attributed to a specific

22 customer, and it appears to have been that customer.

23 And we have a characterization of the importance of the

24 customer here.

25      THE COURT:  That's because it's scufcwfunds.com?
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 1      MR. STRUMWASSER:  "UFCW" we know.  "SC" at least

 2 we in California know "SC."

 3      THE COURT:  I don't see how that violates anything

 4 so far.  Let's see where it goes.

 5      THE WITNESS:  I don't know it to be any different

 6 than that, but I don't know that "SC" is Southern

 7 California.

 8      MR. STRUMWASSER:  Q.  UFC was a major customer at

 9 this time, was it not?

10      A.  I don't have a specific recollection of that,

11 no.

12      Q.  Starting at the top of the second page, she

13 described continuing problems of receiving returned

14 enrollment forms "for our participants."  Do you see

15 that?

16      A.  Yes.

17      Q.  And the next paragraph she writes about

18 another problem with significant delay in getting

19 enrollment forms processed, sometimes over 60 days.  Do

20 you see that?

21      A.  Yes.

22      Q.  And she describes a problem with a mother

23 having service to her infant refused because of your

24 company's delay in processing an enrollment form.  Do

25 you see that?
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 1      MR. VELKEI:  That's not what it says.  It says

 2 "sitting in the doctor's office."  Says nothing about

 3 coverage being refused.  Misstates the document.

 4      MR. STRUMWASSER:  That -- "By the time the

 5 situation had been resolved with a phone call and a fax

 6 to the Labor and Trust Division, our participant

 7 claimed the doctor refused to see her child that day."

 8      MR. VELKEI:  "That day."

 9      MR. STRUMWASSER:  Q.  Do you see that?

10      A.  I do.

11      Q.  Now, would you agree that the incidents that

12 are described here do not represent acceptable customer

13 service?

14      A.  Can you rephrase the question, please?

15      Q.  Sure.  Would you agree that significant delays

16 in getting enrollment forms processed, sometimes over

17 60 days, and a problem with a mother having service to

18 her infant refused because of your company's delay in

19 processing enrollment forms, that that would be

20 unacceptable customer service?

21      MR. VELKEI:  Calls for speculation, your Honor.

22 It doesn't designate what the root cause of that delay

23 was, whether it was caused by the customer or

24 PacifiCare.

25      THE COURT:  Overruled.
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 1      THE WITNESS:  Which is exactly the way I would

 2 answer it.  I don't know what the root cause of the

 3 issue was, so I can't say whether it was a customer

 4 service issue or a UFCW matter.

 5      MR. STRUMWASSER:  Q.  The next paragraph,

 6 Ms. Conley describes having to call the eligibility

 7 customer care team.  And she says, "They were rude and

 8 told me they could not take another look at the form or

 9 tell me any more about the denial other than what was

10 on the letter."  And she continues, "This was the

11 second time I had received such a response from a

12 customer service rep at that number."  Do you see that?

13      A.  Yes.

14      Q.  The eligibility customer care team, those were

15 the Accenture people in the Philippines?

16      A.  No.

17      Q.  Those were people in?

18      A.  I don't know where this was serviced from.

19      Q.  So you don't know whether they were in the

20 Philippines or not?

21      A.  The Philippines operation was a data capture

22 operation -- send a manual eligibility form in; it gets

23 keyed.  That's my recollection of it.  To the extent it

24 went further than that, you know, I don't have a

25 particular memory.  But I would believe that that's
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 1 consistent with what we do.

 2      Q.  The last paragraph before Ms. Conley's

 3 signature, "As I have repeated said we want to work

 4 this problem out, and I know you do too.  But we don't

 5 seem to be gaining much ground, and our participants

 6 are not being well served by delays in enrollment and

 7 outright rudeness from customer service."  Do you see

 8 that?

 9      A.  Yes.

10      Q.  Do you have any doubt that, as of August 2007,

11 your customers were not seeing much progress on

12 enrollment issues?

13      A.  I would not conclude that from this document.

14      Q.  But do you have any doubt of it yourself?

15      A.  Ask the question again, please.

16      Q.  Do you have any doubt, on the basis of

17 whatever information you have at your disposal today,

18 that, as of August 2006, your customers were not seeing

19 much progress on enrollment issues?

20      A.  So first of all, I don't know exactly what

21 the -- I don't recall exactly this time frame.  But to

22 the extent that, as you recall from the last testimony,

23 we talked about the eligibility transition that had

24 occurred where we moved from being -- taking all these

25 defects from customers and asking them to produce, you
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 1 know, eligibility forms that were complete and had

 2 Social Security numbers in them and things of that

 3 nature so that we could process, you know, their

 4 eligibility to complete.

 5          So we had made a shift in practice at that

 6 time.  And as indicated and testified last time, that

 7 that was disruptive to the market and caused concerns

 8 similar to this to occur.  Route cause of these issues,

 9 I can't speculate on what they were.

10      Q.  So it would be fair to say, then, that the

11 decision to stop accepting defective submissions and

12 requiring that the customer provide the -- provide a

13 higher level of accuracy than PacifiCare had demanded

14 was a conscious decision of United?

15      A.  We had made that decision, put it in place,

16 and then -- yes.

17      Q.  Yes.  That's a "yes," right?

18      A.  Yes, it is.

19      Q.  And when you made this decision, to the best

20 of your knowledge, did anybody say, "You know, the

21 PacifiCare customers have some expectations.  Maybe we

22 better write to them and tell them that there's a

23 change coming and that we're not going to be able to

24 provide you the kind of error correction and similar

25 services that PacifiCare did"?
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 1      A.  I don't know that they weren't informed.

 2      Q.  You just don't know one way or the other?

 3      A.  I don't have specific knowledge of the details

 4 of how the change was implemented.

 5      Q.  Do you have an opinion as to whether they

 6 should have been informed?

 7      A.  The customers?

 8      Q.  Mm-hmm.

 9      A.  Yes.

10      Q.  They should have been?

11      A.  Yes.

12      Q.  Back on the first page in the middle of the

13 page, the e-mail from Ms. O'Brien to Ruth Watson, Chris

14 Byrnes and others, Ms. O'Brien writes, "This is L&Ts

15 largest customer and PacifiCare's top five.  As I have

16 said repeatedly, our customers are different, but this

17 account is even more different."

18          Do you know who Ms. O'Brien is?

19      A.  I apologize.  I'm having a hard time finding

20 where you were.

21      MR. STRUMWASSER:  Sure.

22      THE COURT:  It's kind of funny.  This is where

23 there's an answer, kind of runs into the upper part

24 (indicating).

25      MR. STRUMWASSER:  Q.  There's a blank line above
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 1 "O'Brien, Marilyn," if that helps.

 2      A.  Oh.  I don't recall the name offhand.

 3      Q.  She was a legacy PacifiCare person.  We know

 4 that from her e-mail address, right?

 5      A.  It appears so, yes.

 6      Q.  What does "L&T" stand for?

 7      A.  Labor and Trust.

 8      Q.  She writes, "Chris, you had promised a process

 9 by September 1.  I need confirmation that our clients

10 will be pulled out of the standard process by then."

11 Do you see that?

12      A.  Yes.

13      Q.  And so do you agree that it appears that

14 Mr. Byrnes had made a representation that this customer

15 would be receiving special treatment and not the

16 regular process?

17      A.  I can't conclude that from this information.

18 And I don't have specific understanding of what was

19 going on with this account.

20      Q.  You forward this chain to Mr. Auerbach at the

21 top of the first page.  And you write, "I hope you

22 understand the implications of this on our entry into

23 these markets.  Sales have completely dried up (brokers

24 think we are a bunch of idiots), and I literally have

25 mutiny on my hands with existing customers and my
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 1 staff."  Do you see that?

 2      A.  Yes.

 3      Q.  Do you recall writing that?

 4      A.  I don't.

 5      Q.  The gist of this e-mail, diluted a bit, is

 6 that service problems that are being described here are

 7 hurting your business, right?

 8      A.  Among other things, yes.

 9      Q.  Is it consistent with your recollection,

10 including however it may have been refreshed by this

11 document, that in fact the brokers thought you were a

12 bunch of idiots in mid 2007?

13      A.  As I sit here today, that's a pretty extreme

14 overstatement.  It's pretty clear I was -- had some

15 level of frustration at that time.  I think if you do

16 look at it in hindsight, these statements would be

17 overblown.

18      Q.  You recall the broker survey, right?

19      A.  The small group broker survey.

20      Q.  Yeah.  And you were aware of that when you

21 wrote this e-mail as well, weren't you?

22      A.  I don't remember all the timing of these --

23      Q.  Let me withdraw the question.  I think in fact

24 I may have post-dated.

25          So it's not the case that in fact you thought
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 1 there was a crisis in confidence on the part of brokers

 2 in August of '06?

 3      A.  You used the word "crisis," and again, in

 4 hindsight, this is a statement out of frustration,

 5 likely, obviously tipped off by having more than two

 6 eligibility matters, which can happen, you know, in the

 7 normal course of business in this industry.

 8      Q.  Well, in fact, if you thought at the time that

 9 this was just two eligibility problems, you wouldn't

10 have written what you wrote here would you?

11      A.  That's why I said it -- in hindsight, it

12 appears to be a statement out of frustration as opposed

13 to a statement of fact.

14      Q.  But a statement out of frustration not merely

15 about the incidents that are described here but a

16 general frustration with how this case installation

17 transition had taken place, right?

18      A.  Not the case installation transition.  This is

19 the eligibility transition that likely caused this,

20 which, as indicated before, the transition occurred,

21 and then we remediated that very quickly.

22      Q.  "Very quickly" being?

23      A.  Very quickly, I mean, within months.

24      Q.  But my question originally to you was that,

25 when you said "brokers think we are a bunch of idiots,"
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 1 you were not making that statement simply because you

 2 had seen the complaints here, but you knew that there

 3 was broader dissatisfaction than that, correct?

 4      A.  I don't know that to be the case, as I sit

 5 here.

 6      Q.  And your existing customers and your staff

 7 were very upset, were they not?

 8      A.  The words would imply.  I don't have a

 9 specific recollection, but the words would imply such.

10      Q.  Your existing customers and staff, these are

11 the -- specifically with respect to the customers, the

12 angry existing customers, they weren't just customers

13 of your point of service business, were they?

14      A.  I don't know.  I believe this was a fully

15 insured case on the HMO platform.

16      Q.  And the angry staff -- was the only staff that

17 was angry HMO staff?

18      A.  We don't distinguish our staff between product

19 line.

20      Q.  Next paragraph, "Steve - I am keeping the

21 details out of Steve's office as I would rather resolve

22 these things directly and I am towing the company line

23 here but frankly, I can't wait much longer."

24          In light of that sentence, would you agree

25 that there was more than just these complaints that you
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 1 were concerned about?

 2      A.  I don't recall exactly what this refers to.

 3 But I think there's a general sense of frustration

 4 indicated here.  I've testified to that.  And these are

 5 the words I chose for that.

 6      Q.  It's a general sense of frustration that

 7 reflects more than just the events in Exhibit 1065,

 8 correct?

 9      A.  More than these two events, yes.

10      Q.  The second "Steve" in the sentence I just

11 read, that would be Mr. Hemsley?

12      A.  I believe that to be, yes.

13      Q.  Now, Mr. Wichmann, the company line you were

14 toeing, that was that everything was fine with the

15 outsourcing and everything was fine with the transition

16 and there weren't any serious problems?  That was the

17 company line, was it not?

18      A.  I wouldn't conclude that.  I don't know what I

19 was referring to there.

20      Q.  Next sentence, "Ruth needs to be replaced with

21 a quality operator.  Very, very weak."  "Ruth" is Ruth

22 Watson?

23      A.  Yes.

24      Q.  So this instance, you're assigning blame for

25 these problems to Ms. Watson?
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 1      A.  Based on specific interactions and failure to

 2 follow through.

 3      MR. VELKEI:  Your Honor, I'd like to note for

 4 the --

 5      THE COURT:  Yes, I wonder if we should not have

 6 that in the record as to who it was specifically.

 7      MR. VELKEI:  I think the importance of it, your

 8 Honor, is Ms. Watson was the head of the eligibility

 9 customer care team that was the source of these

10 problems.  So when Mr. Strumwasser was earlier asking

11 about, well, who was responsible for this, this was in

12 the Philippines, in fact, it was Ms. Watson's group.

13          Since she has testified in this case at length

14 about these issues, it seems appropriate at this point

15 to make sure it's part of the record.

16      THE COURT:  All right.  Never mind.

17      MR. STRUMWASSER:  Let's revisit this later.

18      THE COURT:  All right.

19      MR. STRUMWASSER:  But I think more for the moment

20 at least --

21      THE COURT:  That's fine.  Sorry.

22      MR. VELKEI:  I appreciate that, your Honor.

23      MR. STRUMWASSER:  Q.  would you consider

24 Ms. Watson to be a leader?

25      MR. VELKEI:  That's actually vague.
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 1      THE COURT:  I'll allow it.

 2      THE WITNESS:  She led this group.  I wouldn't

 3 consider her to be an executive leader.

 4      MR. STRUMWASSER:  Q.  What do you understand an

 5 executive to be?

 6      A.  Executive?

 7      Q.  Yeah.

 8      A.  That would be, you know, a leader of a

 9 business or a chief functional officer of one.

10      Q.  Was she not the chief functional officer for

11 membership and enrollment for PacifiCare?

12      A.  I don't know the full scope of her duties.  I

13 don't have a specific recollection of it.  I would

14 characterize it as more of a manager or a supervisor.

15      Q.  You have a job called manager, right?  That's

16 an acknowledged level, right?

17      MR. VELKEI:  Objection, argumentative.

18      THE COURT:  Overruled.

19      THE WITNESS:  We have people that are called

20 managers, yes, underneath directors, underneath vice

21 presidents, underneath financial officers.  So I

22 wouldn't characterize it as an executive position.

23      MR. STRUMWASSER:  Q.  Ms. Watson was not a manager

24 in that sense, was she?

25      A.  Ms. Watson was not an executive.
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 1      Q.  Ms. Watson was not a manager in that sense,

 2 was she?

 3      A.  I would characterize her as manager or

 4 director.

 5      Q.  So her classification was manager?

 6      MR. VELKEI:  Or director, was his testimony.

 7      THE COURT:  He said "or director."

 8      MR. STRUMWASSER:  Q.  So when you testified here

 9 earlier today, "I am always supportive of my leaders,"

10 she would not be a leader?

11      A.  I believe the words you used were "executive

12 leaders."

13      MR. VELKEI:  Your Honor, I mean, if we're

14 concerned about time here, I don't see where this is

15 going.  I'll just object as irrelevant.

16      THE COURT:  All right.  Overruled.

17          But we're going to be done at 4:00 o'clock,

18 right?

19      MR. STRUMWASSER:  I hope so.

20      MR. VELKEI:  Right.

21      THE COURT:  Right?

22      MR. STRUMWASSER:  He'll tell me whether we are or

23 not.

24      MR. VELKEI:  Your Honor, to make sure, we're happy

25 to take a one-hour lunch break as well.
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 1      THE COURT:  That's fine.  I'd already planned on

 2 that.

 3      MR. STRUMWASSER:  Q.  So the specific statement

 4 is, "I'm always supportive of my leaders, and I trust

 5 they bring forth matters of significance."  And it's

 6 your testimony now that Ms. Watson was not a leader?

 7      A.  The context for that testimony, if I recall

 8 correctly, was in reference to Mr. Frey, who was

 9 running the California region.  He's the leader, an

10 executive leader.  And that's the person I was

11 supporting.  These are the folks that report to me.

12      Q.  Ms. Watson had frequent contact with you, did

13 she not?

14      A.  No.

15      Q.  How often did you speak with her?

16      A.  A few times.

17      Q.  Two times?

18      A.  A few, maybe.

19      Q.  Continuing in 1065, "Communication needs to

20 improve.  Our people are dragging out information about

21 the change and the actions being taken to correct this

22 instead of being fed information."  Do you see that?

23      A.  I do.

24      Q.  The change you're referring to is the

25 outsourcing to Accenture?
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 1      A.  I don't believe that's the case.

 2      Q.  Your point here is that the United people were

 3 having difficulty getting full explanations from the

 4 PacifiCare people, right?

 5      A.  I don't believe that's what it says, but

 6 please help me if I'm not reading it correctly.

 7      Q.  "Our people are dragging out information about

 8 the change and the actions being taken to correct this

 9 instead of being fed information."

10          "Our people" are the United folks who are

11 trying to implement this change, correct?

12      A.  You know, I don't remember exactly.  But to be

13 helpful, I believe "our people" is referring to the

14 sales force, the people that interface with our

15 customers.

16      Q.  So from whom were they trying to drag out

17 information?

18      A.  This is a bit speculative in this instance

19 because I don't recall exactly.  But my sense of this

20 is, is that what's happening is they were drawing their

21 own conclusions and taking that information out as

22 opposed to being -- you know, having a, you know, a

23 what I'll characterize as more comprehensive

24 communication about what was going on and the status of

25 our progress.
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 1      Q.  Communication with whom?

 2      A.  Again, it doesn't say specifically here, so

 3 I'm dealing with some vagueness, so -- but I believe,

 4 again, this was more communications with the Labor &

 5 Trust people, as an example -- the Southern California

 6 UFCW in this instance.

 7      Q.  So you read that to be a reference that you

 8 were making to dissatisfaction not with United and not

 9 with PacifiCare but with UFCW?

10      A.  No.  It's the communication of our people to

11 the UFCW.

12      Q.  So from whom are "our people" dragging out

13 information?

14      A.  I don't know.

15      Q.  Well, if they're dragging out information

16 about actions being taken to correct something, that

17 would not be UFCW people that would be taking those

18 actions, is it?

19      A.  I believe I've answered this.  But I indicated

20 that my assumption is based upon reading this at this

21 time, which is, you know, five years later, that people

22 were drawing their own conclusions and making up their

23 own communications about the actions that were being

24 taken to deal with these eligibility matters and the --

25 you know, the timelines and whatever that were
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 1 underway.

 2      MR. STRUMWASSER:  Your Honor, I don't think I've

 3 gotten an answer to the question, "From whom were 'our

 4 people' dragging out information?"

 5      THE COURT:  I think he was saying that they were

 6 making their own information up.

 7          Is that what you were saying?

 8      THE WITNESS:  Can we read the testimony, please?

 9 Because what -- I said two different things.  First, I

10 don't know who.  And what I followed on with is my

11 assumption is based upon what I'm reading here.

12          I'm probably being more helpful here than I

13 should be because I really don't know.  But what I'm

14 reading here is that people are communicating with

15 customers about -- as opposed to, you know, having a

16 solid understanding of what's going on and what our

17 progress was.

18      MR. STRUMWASSER:  I understand that.

19          And I'm truly not trying to argue with the

20 witness.  I'm truly not trying to argue with the

21 witness.  I'm trying to get to the bottom of the phrase

22 "our people are dragging out information."

23      Q.  And you would agree, would you not, in the

24 ordinary course if people are making stuff up, you

25 wouldn't characterize that as dragging out information,
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 1 would you?

 2      MR. VELKEI:  Objection, argumentative.  Your

 3 Honor, I think the witness has testified to his best

 4 recollection of what this phrase means.

 5      THE COURT:  My understanding of what you said

 6 could be wrong also.  But I thought you were saying

 7 that they were -- it's like dredging up information,

 8 kind of -- not exactly making it up out of whole cloth

 9 but coming up with something to answer because they

10 didn't have exact answers.  Am I in the ballpark or --

11      THE WITNESS:  I'm sorry.  It's not dredging up.

12 It would be more the absence of knowledge but yet the

13 compulsion to communicate --

14      THE COURT:  Okay.

15      THE WITNESS:  -- would cause them to, you know,

16 recite things to the best of their ability as opposed

17 to having a comprehensive understanding of exactly what

18 we're doing and taking that forward in a cohesive

19 message.

20      THE COURT:  Does that satisfy you?  Almost?

21      MR. STRUMWASSER:  Not at all.

22      Q.  "Our people are dragging out information,"

23 dot, dot, dot, "instead of being fed information."  Do

24 you see that in that sentence?

25      A.  Yes.
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 1      Q.  So who was it that was supposed to be feeding

 2 information that instead was being dragged out?

 3      A.  I'm afraid I've overstepped my understanding

 4 on this matter.  And what I -- in order to be helpful

 5 to the Court, I was trying to give you a sense as to

 6 what's going on as opposed to knowing some specifics

 7 around a fairly arbitrary statement.

 8      Q.  So you don't know?

 9      A.  I don't know.  But in this instance, there's

10 somebody responsible for the implementation of the

11 change I referred to which occurred right about the

12 beginning of July 2006.  We're talking about a change

13 in the eligibility process, not what we're talking

14 about with respect to Accenture.  We're talking about

15 the -- how eligibility was -- how errors or defects

16 would be handled.

17          And we moved to a -- from a defect handling

18 unit to one where we asked the market to provide us

19 with better quality so that we didn't have so much

20 manual intervention on things causing, you know,

21 reduced service levels.  It's a practice that United

22 had exercised for years and had been very successful

23 with in driving superior quality, particularly around

24 these eligibility matters and one of the reasons why we

25 were able to eventually move the mark and augment those
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 1 kinds of processes with automation.

 2      Q.  Mr. Wichmann, have you ever heard it said that

 3 the legacy PacifiCare people in eligibility were not

 4 sufficiently forthcoming in describing the processes

 5 that were being transitioned to United?

 6      A.  I don't have any recollection of a statement

 7 like that.

 8      Q.  As far as you know, that wasn't a problem?

 9      MR. VELKEI:  Calls for speculation.

10      THE COURT:  Overruled.

11      THE WITNESS:  I wouldn't know.  That's something I

12 would expect Sue Berkel, Dirk McMahon, others closer to

13 the process to know.

14      MR. STRUMWASSER:  Q.  Mr. Wichmann, you are aware,

15 are you not, that Ms. Watson expressed concern that the

16 transition of the eligibility function was happening

17 too fast?

18      MR. VELKEI:  Vague as to time.

19      MR. STRUMWASSER:  Q.  At the time it was

20 occurring?

21      A.  I don't have any recollection of that.

22      Q.  Are you aware that Ms. Watson expressed

23 concern that United was not retaining the people

24 necessary to maintain service quality?

25      A.  I don't have any specific recollection of that
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 1 either.

 2      Q.  Are you aware that Ms. Watson objected that

 3 the entire eligibility team was being eliminated all at

 4 once without a transition?

 5      A.  Again, I don't have any recollection of that.

 6      MR. VELKEI:  Obviously we disagree with those

 7 assumptions, your Honor, but for the purposes of the

 8 question...

 9      MR. STRUMWASSER:  Q.  Are you aware that

10 Ms. Watson was told that this was the United process,

11 "This is how we do it.  We've done it before, and we'll

12 work through problems"?

13      A.  I'm not aware of that, whether it's accurate

14 or not.  So, no, I'm not aware of it, no.

15      Q.  Mr. Wichmann, Ms. Watson was not in fact

16 discharged or demoted in 2006, was she?

17      A.  I don't know.

18      Q.  I will represent to you that she left the

19 company voluntarily sometime in 2007.  If that is the

20 case, would that be inconsistent with the directions

21 you gave in Exhibit 1065?

22      A.  No.

23      Q.  So you haven't actually called for her being

24 terminated?

25      A.  No.
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 1      Q.  If in fact she did remain with the company

 2 until she voluntarily left sometime in 2007, would that

 3 indicate to you that perhaps these judgments were not

 4 shared by the people to whom she directly reported?

 5      MR. VELKEI:  Calls for speculation.

 6      THE COURT:  Sustained.

 7      MR. STRUMWASSER:  Q.  Are you aware that

 8 Ms. Watson remained an active participant in the war

 9 rooms that were created to deal with the transition

10 problems in 2006 and 2007?

11      A.  I'm not.

12      Q.  Would the fact that a transition -- that she

13 had been placed in a war room -- you are aware that

14 there was such a war room, right?

15      A.  Vaguely.  I didn't know exactly what it did,

16 but I was aware that we had those things set up.

17      Q.  Would the fact that Ms. Watson was placed in

18 the war room as a regular participant after this e-mail

19 in Exhibit 1065 indicate to you that, in fact, she was

20 not very, very weak?

21      MR. VELKEI:  Calls for speculation, irrelevant.

22 Also, your Honor, I'm looking at the categories that

23 were articulated with the Department in terms of what

24 they wanted from Mr. Wichmann.  None of this falls into

25 any of those categories.  We certainly don't have a
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 1 category of Ruth Watson on here.

 2          I don't know where this is taking us.

 3      THE COURT:  Overruled.

 4      THE WITNESS:  Can I have the question back,

 5 please?

 6          (Record reader)

 7      MR. VELKEI:  Calls for speculation.

 8      THE COURT:  Overruled.

 9      THE WITNESS:  If she got put into a position that

10 she was more capable of handling, then that would have

11 been the proper outcome.

12      MR. STRUMWASSER:  Q.  Have you ever heard it said

13 that United was eliminating staff in reliance on

14 technology that had not yet been implemented for

15 PacifiCare?

16      A.  No.

17      Q.  Mr. Wichmann, assuming that Ms. Watson had

18 expressed the views that I've related to you today,

19 that the transition was being done too fast, that they

20 weren't retaining some portion of the eligibility team

21 for the transition, that -- and that she was concerned

22 that eliminating staff was -- staff was being

23 eliminated in reliance on technology that had not yet

24 been implemented, assuming that she had actually

25 expressed those views, had been told by the United
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 1 people who were overseeing the transition that this was

 2 how United does it, "We've done it before.  We'll work

 3 through the problems," assuming all of those things,

 4 would you agree in retrospect that Ms. Watson was

 5 right, that the transition of the eligibility function

 6 was being done too fast without necessarily retaining

 7 people?

 8      MR. VELKEI:  Calls for speculation.

 9      THE COURT:  Overruled.

10      THE WITNESS:  I'm not sure I understand.  What

11 change are we talking about here?

12      MR. STRUMWASSER:  Q.  The transition of the

13 eligibility function away from Cypress.

14      A.  The data capture function?

15      Q.  I'm saying the eligibility function, all of it

16 at this point.

17      A.  I don't know any of those statements to be

18 true.  So -- but before I answer I'm going to ask you

19 to read it back because it was very complex, please.

20      MR. STRUMWASSER:  Do you want me to do it over?

21      THE COURT:  We all got distracted.

22      MR. STRUMWASSER:  Q.  Assuming that, in fact,

23 Ms. Watson expressed concerns that the transition was

24 happening too fast, the transition of eligibility, and

25 assuming that Ms. Watson was expressing concern that
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 1 United was not retaining the people necessary to

 2 maintain service quality, and assuming that Ms. Watson

 3 objected that the entire eligibility team was being

 4 eliminated at once without retaining some people for

 5 the transition and assuming that Ms. Watson expressed

 6 the view that United was eliminating staff in reliance

 7 on technology that had not yet been implemented,

 8 assuming all those things and also assuming that, when

 9 she raised those concerns, she was told by the United

10 people in charge of the transition that, "This is how

11 we do it.  We've done it before, and we'll work through

12 the problems," would you agree that, if those things

13 are true, that Ms. Watson would have been right that

14 the Accenture transition happened too fast?

15      A.  So had they been true?

16      Q.  Yes.

17      A.  Not that Ruth expressed them?

18      Q.  Yes.

19      A.  Because the questions are all about her

20 expression, which I would have to -- I would question

21 the -- whether that is an accurate -- she had an

22 accurate understanding of the situation and the

23 transition and whether, you know, she was capable of

24 understanding the broad, you know, kind of global

25 picture of what we were trying to accomplish.
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 1      Q.  Yeah.  So assuming that those statements that

 2 she made were true, would you conclude that the

 3 transitions happened too fast?

 4      MR. VELKEI:  It's almost like a tautology, your

 5 Honor.  Assuming it's true, is it true?  Objection,

 6 vague.  I don't know how you can answer that question.

 7      THE COURT:  Overruled.

 8      THE WITNESS:  Please give me the list again.

 9      MR. STRUMWASSER:  In the interest of time, I'll

10 withdraw the question.  But I'd like to you keep in

11 mind -- I saw you were taking notes there -- do you

12 have information yourself to the effect that the things

13 I have told you Ms. Watson said were in fact not true?

14 In other words, you've said, "I don't know that they

15 are true."  Do you know that they're not true?

16      A.  I don't know that they're not true, meaning

17 that Ruth said them.  I don't know that -- I have not

18 heard her say them; nor have I heard her not say them.

19      Q.  I'm sorry.  That wasn't the question I meant

20 to ask.  I'm asking you now, do you know that it is

21 not -- that the actual things she said were not true?

22 Not whether she said them, but the things she said?

23 And let's just walk through them.  We'll break it up

24 here.

25          Do you have information that leads you to
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 1 conclude that the transition to Accenture was happening

 2 too fast?

 3      A.  I don't know that it was happening too fast.

 4      Q.  And you don't know that it wasn't happening

 5 too fast right?

 6      A.  I don't know that it wasn't happening too

 7 fast.

 8      Q.  And you don't know that it was not the case

 9 that United was failing to retain people necessary to

10 maintain service quality.

11      MR. VELKEI:  It was a double negative.

12      MR. STRUMWASSER:  It was.  I'll do it without

13 that.

14      Q.  The statement by Ms. Watson was that United

15 was not retaining people necessary to maintain service

16 quality.  And I'm asking you, you don't have

17 information sufficient for you to be able to say that

18 that's not true?

19      A.  Here, a level of execution and detail that is

20 far below where I would have knowledge.

21      Q.  That's what I want to find out.

22      A.  Okay.

23      Q.  And you don't have any information such that

24 you could say that it was a wrong idea to eliminate the

25 entirety of the eligibility team without retaining
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 1 folks in transition?

 2      A.  Again, I don't know the specifics of the plan

 3 or how ready they were and whether a pilot was done in

 4 advance or what.

 5      Q.  You don't have any knowledge about whether or

 6 not there was actually in place the technology upon

 7 which the staff reductions was based?

 8      MR. VELKEI:  Assuming that the staff reductions

 9 were based upon some implementation of technology?

10      MR. STRUMWASSER:  Yeah.

11      MR. VELKEI:  Objection, vague.

12      THE COURT:  Overruled.

13      THE WITNESS:  This is the Accenture transition,

14 right?

15      MR. STRUMWASSER:  Q.  Yes.

16      A.  We had used them for some time in advance of

17 that, and active technologies were utilized quite

18 successfully.  So I don't know the specifics.  I find

19 that quite hard to believe.

20      MR. STRUMWASSER:  Q.  Would you in retrospect feel

21 you needed to know whether any of the things that

22 Ms. Watson was concerned about that I've described to

23 you here were true before calling for her replacement?

24      A.  This replacement calling was based upon

25 personal experiences I had with her carrying out
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 1 specific customer interactions and following through on

 2 things.  It's also based upon my direct knowledge of

 3 how effective Chris Byrnes is and knowing that he was

 4 much more apt at resolving these issues.  That's what

 5 this is, the foundation for this.

 6      Q.  So you were calling for Mr. Byrnes to replace

 7 Ms. Watson?

 8      A.  The plan was that Chris was going to spend

 9 some time on these.  And you can see that there was

10 some reference with respect to that.

11          So what I'd said was is that my personal

12 interactions with Ruth suggest there's some

13 follow-through issues.  So I questioned her ability to

14 execute such a change.

15          What I indicated in the next sentence, which

16 is -- hopefully we've got a pattern going here now, is

17 that Chris is good, but he needs to be given the green

18 light to do whatever is necessary to clean up this

19 misstep, which is to bring the full resources of

20 UnitedHealth Group aligned behind our very best people

21 to resolve the issue.  That's what this says.

22      Q.  So as of the time you were writing, you didn't

23 believe that was the case?

24      A.  I didn't have a direct knowledge of all of

25 this.  I had the things that I described: the
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 1 interaction, very direct knowledge of Chris and his

 2 capability, and our ability to resolve this issue with

 3 the resources of our firm.  And those are the things

 4 that I am referencing here.

 5      Q.  Ms. Watson testified that the transition to

 6 Accenture led to the most serious customer service

 7 failure of her experience in the insurance industry.

 8 Are you aware that that was what she was experiencing

 9 at the time?

10      MR. VELKEI:  Again, assumes facts not in evidence.

11      THE COURT:  Overruled.

12      THE WITNESS:  I'm not aware that she was

13 experiencing that, nor do I believe it to be the case.

14      Q.  Do you believe it not to be the case?

15      A.  I believe it not to be the case.

16      Q.  Did Mr. Byrnes ever replace Ms. Watson?

17      A.  I don't know what happened.

18      Q.  The last paragraph of the e-mail, "Again, the

19 decision is a right one and I fully support it."

20          The decision you're referring to is the

21 decision to outsource to Accenture?

22      A.  The decision, once again, here, relates

23 exclusively, I believe, to the decision to transition

24 from a defect handling unit to a defect management

25 unit, to ask the marketplace to please submit higher
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 1 quality, more complete information about eligibility so

 2 that we had a chance to process it effectively.

 3      Q.  And that is the process that you were

 4 disappointed about because it was not understood,

 5 planned or executed properly; that's the next sentence,

 6 right?

 7      A.  That was my impression at the time.

 8      Q.  The next sentence after that says, "I am happy

 9 to lay criticism back on our people to the extent

10 necessary and appropriate.  At this stage, I don't see

11 it."

12          The phrase "our people" in this sentence is a

13 reference to the original United people, is it not?

14      A.  The "our people" is our people, the

15 UnitedHealth Group people, which would include the

16 PacifiCare people.

17      Q.  Who were not "our people" who in fact should

18 be criticized?

19      A.  I didn't know at the time.  I didn't see

20 reason to blame anybody or whatever.  Again, this is

21 hopefully a common pattern, is there's an issue; we

22 recognize it.  This is not meeting our standards of

23 performance at UnitedHealth Group.  We bring the

24 resources necessary to correct the problems.  Those are

25 both financial resources as well as our very, very best
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 1 people.  Okay?

 2          And let's focus first on getting the problem

 3 fixed.  And in this instance, in this single case --

 4 maybe you have others, I don't know -- but in this

 5 single case, I didn't feel like we had the right

 6 individual to take us through this change.

 7      Q.  Was Ms. Watson one of "our people"?

 8      A.  She was.  Our people in terms of an employee,

 9 yes, she was one of our employees.

10      Q.  "Our people" in terms of this sentence here,

11 among the people who shouldn't be criticized?

12      A.  I'd say I don't know.  I mean, she's an

13 employee of the company, so, yes, she's one of our

14 people.

15      Q.  So just to be clear here, when you say, "I am

16 happy to lay criticism back on our people to the extent

17 necessary and appropriate," you are not saying that

18 it's not the United people who should be blamed but the

19 PacifiCare people?  Your testimony is that wasn't what

20 you were saying in this e-mail?

21      A.  That's not what I'm saying.

22      MR. VELKEI:  Perhaps at an appropriate point, we

23 take a five-minute break and go to the lunch hour?

24      MR. STRUMWASSER:  Breaks are a problem here.  So

25 if your Honor or the witness needs it, I'm fine.
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 1      THE COURT:  Do you need a break?

 2      MR. VELKEI:  You know, I'm just concerned about

 3 going too long, your Honor, maybe go for a while.  At

 4 some point, I would like to take a quick five-minute

 5 break if that's appropriate.

 6          I don't know how the court reporter feels.

 7      THE REPORTER:  I need a very quick, five-minute

 8 break.

 9      THE COURT:  Okay.

10          (Recess taken)

11      THE COURT:  Back on the record.

12      MR. STRUMWASSER:  Q.  Mr. Wichmann, still on 1065

13 for a moment, you testified that the comments you made

14 here about Ms. Watson were based on your personal

15 conversations with her, right?

16      A.  Interactions.

17      Q.  And so, if Mr. Auerbach or somebody else

18 reading this document, reading your e-mail in

19 particular, were to read this to say that you thought

20 Ms. Watson was responsible for the issues that arose

21 with UFCW that's described here and that Ms. Watson was

22 responsible for the brokers thinking that you were a

23 bunch of idiots and that Ms. Watson was responsible for

24 the mutiny you had on your hands and that Ms. Watson

25 was responsible for "our people" having to drag out
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 1 information and that Ms. Watson was responsible for the

 2 understanding, planning and execution of the change

 3 having not been done satisfactorily, if somebody read

 4 this to say that, that would be an incorrect inference,

 5 right?

 6      MR. VELKEI:  Objection, compound, irrelevant,

 7 calls for speculation.

 8      THE COURT:  Overruled.

 9      THE WITNESS:  I believe I testified on this

10 already, but what I'm indicating here is that I didn't

11 find her to be the person to get us out of this

12 situation.  I don't know that any of the items that you

13 referred to --

14      MR. STRUMWASSER:  Q.  I'm sorry.  You didn't?

15      A.  I don't know that any of the items you just

16 referred to as, you know, cumulatively were -- what I'm

17 calling for here is simply that I didn't see her as the

18 type of leader to take us out through this issue.  And

19 I was putting my support behind Chris.

20      Q.  That's not the answer to my question,

21 Mr. Wichmann.  My question was, if somebody read this

22 to say that you were blaming Ms. Watson for the

23 problems and conditions that you yourself enumerate

24 here in the e-mail in which your statements about her

25 are in the middle, would they or would they not be
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 1 incorrect in inferring that you were blaming her for

 2 those conditions?

 3      THE WITNESS:  Please read it back.

 4          (Record read)

 5      THE WITNESS:  I don't know that they would be

 6 right or wrong.  You know, Steve would have his own

 7 impressions and his own experiences as well.  And he's

 8 going to form his conclusions based upon his own direct

 9 knowledge.

10      MR. STRUMWASSER:  Q.  Mr. Wichmann, were you in

11 fact of the view that Ms. Watson was responsible for

12 the conditions and problems identified?

13      A.  What I've testified to is that I was in fact

14 of the view that she was not the individual that was

15 going to carry us through this issue.

16      MR. STRUMWASSER:  Your Honor, could I have an

17 answer to the question.

18      THE COURT:  Could you please read the question.

19          (Record read)

20      THE COURT:  Yes or no, then you can explain.

21      THE WITNESS:  I don't recall being of that view --

22 or not around these individual conditions.

23      MR. STRUMWASSER:  Q.  And at the end of your

24 e-mail you say, "I am happy to lay criticism back on

25 our people to the extent necessary and appropriate.  At
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 1 this stage, I don't see it."

 2          What were you saying would cause you, if you

 3 saw it, to lay blame on our people?

 4      A.  What I believe it's saying is I'm happy to

 5 call individuals out if there is some -- an issue,

 6 like, isolated or otherwise.  Of course, I did so here

 7 with respect to Ruth in terms of being able to carry us

 8 through this series of matters that we needed to do.

 9 But I didn't see any -- I didn't see this as, you know,

10 any one individual's issue.

11      Q.  So you read this e-mail as in fact laying

12 criticism on Ms. Watson?

13      A.  I see this e-mail very specifically as, based

14 upon my firsthand experience, that it was my judgment

15 that she was incapable of leading us through this and

16 Chris was much more capable.  So.

17      MR. STRUMWASSER:  The question again, please?

18          (Record read)

19      THE COURT:  Yes or no, and then you can explain.

20      THE WITNESS:  Again, I'm laying criticism on

21 Ms. Watson based upon my personal interactions with

22 her.

23      MR. STRUMWASSER:  Q.  So when you say, "I'm happy

24 to lay criticism back on our people to the extent

25 necessary," Ms. Watson wasn't one of "our people," was
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 1 she?

 2      MR. VELKEI:  Objection, asked and answered,

 3 argumentative.

 4      THE COURT:  Overruled.

 5      THE WITNESS:  Two different subject matters.

 6      MR. STRUMWASSER:  Q.  But one sentence, right?

 7      MR. VELKEI:  Argumentative.

 8      THE COURT:  Sustained.

 9      MR. VELKEI:  Your Honor, I'm just really

10 concerned.  I don't understand where this particular

11 issue with Ms. Watson -- we've spent now 40 minutes on

12 Ms. Watson.  I think we've beat this horse about as

13 hard as we can.

14      THE COURT:  Is this a new document or old?

15      MR. STRUMWASSER:  Old.  I'm giving the witness a

16 copy of 700 in evidence.

17      THE COURT:  Okay.

18      MR. STRUMWASSER:  If it helps any, my questions

19 are going to be limited to the first page,

20 Mr. Wichmann.

21      Q.  700, we have on the first page an e-mail from

22 Mr. Auerbach to you stating a few lines down that, "A

23 few quick comments on service failures."  Do you see

24 that?

25      A.  Yes.
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 1      Q.  And he lists the account-specific defects,

 2 right?

 3      A.  Yes.

 4      Q.  And then he lists a few examples of

 5 system-wide failures that have impacted multiple

 6 accounts, right?

 7      A.  Yes.

 8      Q.  And one of those system-wide failures is "RIMS

 9 system issue has created 30K-claim rework project."  Do

10 you see that?

11      A.  Yes.

12      Q.  Were you aware prior to receiving

13 Mr. Auerbach's e-mail that there were a large number of

14 rework projects for claims processed on RIMS?

15      A.  I don't recall that.

16      Q.  Do you recall, sitting here today, looking

17 back on the February of 2007 period, is it your

18 recollection that there were a significant number of

19 rework projects for RIMS?

20      MR. VELKEI:  Objection, vague.  Are you referring

21 to the 30,000-claim reworks project that's specifically

22 mentioned or something else?

23      MR. STRUMWASSER:  The question was not limited.

24      THE COURT:  All right.

25      MR. VELKEI:  Objection, vague.
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 1      THE COURT:  Overruled.

 2      THE WITNESS:  I'm not aware of any significant

 3 rework project on RIMS, nor would I consider 30,000 to

 4 be.

 5      MR. STRUMWASSER:  Q.  Were you aware of service

 6 failures in 2006-2007?

 7      MR. VELKEI:  Objection, vague as to "service

 8 failures."

 9      MR. STRUMWASSER:  Q.  As the term is used by

10 Mr. Auerbach?

11      THE COURT:  I'll allow it.

12      THE WITNESS:  I think he used pretty aggressive

13 wording here, but I'm aware that we had some service

14 issues.

15      MR. STRUMWASSER:  Q.  And do you think that the

16 term "system-wide failures" was too aggressive?

17      A.  I think that's overly broad.

18      Q.  Do you recall there being significant service

19 problems in 2007, specifically with respect to claims

20 being paid incorrectly or untimely?

21      A.  There are three causes that I've laid out

22 before.

23      Q.  I don't want to stop you, but I do need a yes

24 or no first.

25      A.  Yes.
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 1      Q.  And now if you want to answer more --

 2      A.  And it relates to the point of service

 3 product.

 4      Q.  So other than those, you are not aware of any

 5 significant service problems in 2007 with claims being

 6 paid incorrectly and untimely?

 7      A.  There were three matters -- so the answer to

 8 that would be no.  There are three matters that I've

 9 outlined before: the point of service claims, which,

10 again, are on the HMO platform; the recontracting of

11 the network over a relatively short period of time had

12 some residual cleanup associated with that and that

13 would still be the case in 2007, to a very limited

14 extent, though; and the eligibility matter that we've

15 discussed for most of the morning.

16      Q.  Neither the second or the third was limited to

17 HMO, right?

18      MR. VELKEI:  Second being recontracting?

19      MR. STRUMWASSER:  Q.  The second or the third that

20 you listed?

21      A.  The recontracting was largely to contract the

22 network to give United's self-funded members access to

23 the PacifiCare network.  So I don't believe it had

24 nearly the effect on the HMO or the PPO product line,

25 rather, it was more of an effect on the million members
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 1 that we already had incumbent in the market brand of

 2 UnitedHealthcare.

 3      Q.  So you would say that the problem associated

 4 with the recontracting of providers did not have a

 5 significant effect on the PPO members?

 6      A.  I don't recall them having a significant

 7 effect on the PPO.

 8      Q.  By the way, you said that the POS claims were

 9 on the HMO platform.  The POS claims were paid on RIMS,

10 were they not?

11      A.  Excuse me.  I meant the HMO license, which was

12 administered both on NICE and RIMS.

13      Q.  So far as you know, in mid 2007, was the

14 claims process killing your company?

15      A.  No.  That would be a voice of frustration as

16 opposed to, in hindsight, a voice of reality.

17      Q.  You see this coming, don't you?

18      A.  I'm confident based upon past patterns, yes.

19      THE COURT:  This is 1066, it's an e-mail with a

20 top date August 1st, 2007.

21          (Department's Exhibit 1066, PAC0911209 marked

22           for identification)

23      MR. STRUMWASSER:  Q.  Do you recognize this e-mail

24 chain?

25      A.  I have a vague recollection of it, yes.
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 1      Q.  So we have an e-mail from Mr. Paulson to you

 2 and others, and he's reporting some financial numbers,

 3 right?

 4      A.  Yes.

 5      Q.  And he described a $4 million in POS claims

 6 slowdown, right?

 7      A.  Yes.

 8      Q.  And a 5- to $6 million overall claim slowdown,

 9 right?

10      A.  Yes.

11      Q.  So the phenomena that he is describing in this

12 e-mail are not just limited to POS, correct?

13      A.  That's correct.

14      Q.  And a little further down he writes,

15 "Electronic claims stuck between UFE" -- or "UFE and

16 PHS contributed to the claims slowdown this month."  Do

17 you see that?

18      A.  Yes.

19      Q.  And because he's referring to the -- to PHS

20 specifically, that would not be your ASO business.  The

21 ASO business was done through UnitedHealth Insurance

22 Company, right?

23      A.  It's self-funded, so it's not backed by an

24 insurance license.  But it's related to

25 UnitedHealthcare self-funded base.
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 1      Q.  So we're not talking about ASO?

 2      A.  We're not talking about that, correct.

 3      Q.  And we see that there were 373 million of

 4 billed charges affected by this UFE-to-PHS problem,

 5 right?

 6      A.  Initially, yes, and then restaged and accepted

 7 four days later.

 8      Q.  Four days or more, right?

 9      A.  Excuse me.  Yes, that's what it says.

10      Q.  He writes, "We've never had this volume of

11 claims get hung up between UFE and PHS," right?

12      A.  Yes.

13      Q.  Did you ever ask -- I'm sorry.  Were you

14 finished?

15      A.  I was.

16      Q.  Did you ever ask to find out what caused that

17 hang-up?

18      A.  I don't recall asking.

19      Q.  And sitting here today, you don't know what it

20 was, whatever it was?

21      A.  I don't recall what it is.

22      Q.  In your view, the 373 million of billed

23 charges that were hung up there, was that a significant

24 volume in terms of quality of service by PacifiCare?

25      A.  I don't believe it would have led to any
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 1 quality service failures, given the short duration it

 2 was hung up.

 3      Q.  So you write, "Claims errors, claims rework,

 4 claims slowdown, this is killing us."

 5          In what way were you being killed?  Now, I

 6 understand you're not specifically talking about the

 7 termination of life here, but I gather that you are

 8 describing grave business consequences, right?

 9      MR. VELKEI:  So which question is he answering?

10      MR. STRUMWASSER:  That one.

11      MR. VELKEI:  All right.

12      THE WITNESS:  It's, again, a statement out of

13 frustration.  Certainly not, you know, on the size

14 business that we have of 4- and $6 million issue are

15 not, quote, killing us.

16          So obviously it's a -- I'm being a bit

17 dramatic here.  What this is referring to specifically

18 is, well, what I presume is attached to this is an

19 actuarial lag, an estimate of reserve.  And what we

20 have is a retroactive adjustment associated with that.

21          And what I was disappointed with is that we

22 had that retroactive adjustment because those come

23 about -- they end up being surprises, if you will.

24      Q.  And you write, "Who in claims (not Berkel) is

25 riding herd on this from Acme?"  You want to know who
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 1 from ACME is leading the efforts to fix the errors; is

 2 that right?

 3      A.  I do.

 4      Q.  And you are asking about it because it

 5 shouldn't have to be -- you shouldn't have to bring in

 6 someone from finance to fix the problems in your claims

 7 operation; is that right?

 8      A.  I was just seeking clarification as to who's

 9 working this issue.

10      Q.  Why did you write "not Berkel"?

11      A.  I don't recall why.

12      Q.  Mr. Wichmann, is it still your testimony that

13 the only significant claims errors PacifiCare had were

14 with the point of service business?

15      THE WITNESS:  Could you, please?

16          (Record read)

17      THE WITNESS:  Yes.

18      MR. STRUMWASSER:  Q.  I'm sorry?

19      A.  Yes.

20      MR. STRUMWASSER:  I could keep on going or

21 logically this is a good place for us to break for an

22 hour.

23      THE COURT:  That's all right with me.

24      MR. VELKEI:  You know, we just want to make sure

25 this gets done by the end of the day.
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 1      THE COURT:  Doesn't matter what hour we take.

 2      MR. VELKEI:  That's true.

 3      THE COURT:  Break for an hour.

 4          (Whereupon, the luncheon recess was taken

 5           at 11:35 o'clock a.m.)
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 1                     AFTERNOON SESSION

 2                         ---o0o---

 3          (Whereupon, the appearance of all

 4           parties having been duly noted for

 5           the record, the proceedings resumed

 6           at 12:56 o'clock p.m.)

 7      THE COURT:  All right.  We'll go back on the

 8 record.

 9      MR. STRUMWASSER:  Your Honor, I'm handing the

10 witness copies of 935 and 546.

11      Q.  So I believe you've seen at least 546 before,

12 right?

13      A.  The e-mail before the --

14      Q.  Yes.

15      A.  -- AJ's addition, yes.

16      Q.  And the subject is Southern California small

17 group brokers, right?

18      A.  Yes.

19      Q.  So on 935, we have an e-mail to you from

20 Mr. McMahon, and continued on the second page, he's

21 discussing the dissatisfaction with PacifiCare's

22 customer service in claims payment performance, right?

23      MR. VELKEI:  Where are you?

24      MR. STRUMWASSER:  935, second page in.

25      MR. VELKEI:  Are we talking the very top?
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 1      THE WITNESS:  Yes, is that the very top?

 2      MR. STRUMWASSER:  Q.  Yes.  Actually, a little bit

 3 further down from Mr. Black in his "I agree" e-mail.

 4 The point here is what he calls the big winner is that

 5 claims were not getting paid quickly or correctly.  Do

 6 you see that?

 7      MR. VELKEI:  I won't object, your Honor, to the

 8 extent this is just a foundational question, but

 9 Mr. Wichmann was not a recipient and was not involved

10 in that communication, your Honor.  Mr. McMahon was

11 questioned at length about that.

12      THE COURT:  Why are we going over this again?

13      MR. STRUMWASSER:  Because we now have

14 Mr. Wichmann's response.

15      MR. VELKEI:  Which is on the first page?

16      MR. STRUMWASSER:  Yes.

17      MR. VELKEI:  Okay.

18      MR. STRUMWASSER:  Q.  So you see that this is --

19 Mr. Black is saying that this is about claims and the

20 claims not getting paid quickly or correctly, right?

21      MR. VELKEI:  Same objection.  Your Honor, if you

22 want to focus on Mr. Wichmann's response or statements,

23 that seems appropriate.  But Mr. McMahon was questioned

24 at length about --

25      THE COURT:  Well, overruled.  His answer was based
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 1 on that item.  I'll allow it.

 2      THE WITNESS:  I see where you're referring to now.

 3      MR. STRUMWASSER:  Q.  Okay.  So at the top of that

 4 page, 1054, we have what Mr. McMahon calls his

 5 executive summary to you, which is that "the staff was

 6 whacked and transition business processes were not

 7 crisply designed."  Do you see that?

 8      A.  I do.

 9      Q.  By "whacked," you understood Mr. McMahon to be

10 telling you that the staff was sharply cut, right?

11      A.  Reduced, yes.

12      Q.  You understand that this is a reference to

13 staff that was servicing PacifiCare in California,

14 right?

15      MR. VELKEI:  Objection, vague as to "PacifiCare in

16 California."

17      THE COURT:  Did you understand the question?

18      THE WITNESS:  Yeah, I believe so.

19          Yes.  I believe that's the case.

20      MR. STRUMWASSER:  Q.  Do you recall visiting

21 PacifiCare's Cypress office a couple of months later,

22 in July of 2007?

23      A.  Not specifically, but possibly.

24      Q.  Do you recall visiting the Cypress office and

25 giving a speech to the staff at the Cypress facility?
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 1      A.  Are we still in July?

 2      Q.  Yes.

 3      A.  Because as I testified last time, I would

 4 meet -- visit fairly regularly.  So it wouldn't

 5 surprise me that I had a session in July with the

 6 staff.

 7      Q.  Without respect to July, do you recall giving

 8 a speech to the Cypress staff?

 9      A.  I gave several of them, yes, over a

10 couple-year period of time, yes.

11      Q.  How many would you have given in 2007?

12      A.  I don't recall.  I don't know.  I'd hate to

13 speculate.

14      Q.  In the at least one speech, the one in 2007,

15 you discussed the Cypress layoffs that were executed in

16 2006, didn't you?

17      A.  I don't have a recollection of that.

18      Q.  Do you recall admitting that United cut too

19 many PacifiCare people in Cypress?

20      A.  I don't remember saying that, no.

21      Q.  Do you remember saying that United cut too

22 deep into legacy PacifiCare staff in Cypress?

23      MR. VELKEI:  Asked and answered.

24      THE COURT:  I'll allow it.

25      THE WITNESS:  Same answer, no, I don't recall.
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 1 It's a long time ago.

 2      MR. STRUMWASSER:  Q.  Nothing to that effect?

 3      A.  We're talking about 2007.  When you say

 4 "staff" -- I'm sorry.

 5      Q.  Sure.  If that word's a problem, let me know.

 6      A.  I just -- that sounds like an all-hands

 7 meeting or something like that.  So I'd meet with

 8 management.  I'd go visit the site.  I'd talk to the

 9 leadership there.

10      Q.  I'm actually trying to focus on a meeting or

11 meetings that were held at roughly the same time in

12 which pretty much everybody was asked to come in.

13      A.  You mean, like, the entire 3600 people or --

14      Q.  Whatever the number was at that point.

15      A.  I don't believe I did one of those.  I don't

16 think there's a facility that can accommodate all of

17 that.

18      Q.  Yes, that's right.

19      A.  I'm pretty sure -- so what we'd do is have

20 maybe a leadership meeting or a directors and up

21 meeting or a managers and up meeting.

22      Q.  Any meeting in which hundreds of people were

23 invited?

24      A.  Hundreds?  Could have been, couple hundred.

25      Q.  Do you recall a meeting in which you
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 1 apologized for cutting too deep?

 2      A.  No.

 3      Q.  You don't recall -- do you recall any meeting

 4 with the Cypress staff that could -- in which you could

 5 fairly have said to have apologized to the staff?

 6      A.  Oh, I think -- I think what you're referring

 7 to is there was a time when I visited and met with

 8 the -- it would be a smaller group, could have been as

 9 many as a hundred or two, where I acknowledged that

10 there was a lot of noise going on in the marketplace,

11 that I knew it was tough for them.

12          And I assured them that we were, you know,

13 bringing the full resources of United to bear to try to

14 get those situations rectified.  And, you know, I just

15 wanted to make sure that they knew that I understood

16 the issues, I was empathetic about them, and that it

17 was important that they knew that we were, you know,

18 putting the right kind of resources on the task to deal

19 with a resolution.

20      Q.  I'm sorry?

21      A.  To deal with the resolution, yeah.

22      Q.  In that meeting that you remember, did you

23 apologize for having cut too many people, cut too deep?

24      A.  I don't recall that, being that specific.

25      Q.  Do you recall whether you accepted
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 1 responsibility for the problems that the staff was

 2 encountering?

 3      A.  That sounds like something I'd say.

 4      Q.  Let me read to you from Ms. Berkel's testimony

 5 on 9736 starting, on Line 8.

 6               Question:  "Focusing on the

 7          word 'apology,' do you remember any

 8          meeting in which senior management

 9          apologized?"

10               Answer:  "Well, I remember a town

11          hall meeting that same time frame,

12          yes."

13          The time frame is summer of '07.

14               Question:  "Who spoke at the town

15           hall meeting?"

16               Answer:  "If you're asking me

17          who apologized, I would say David

18          Wichmann."

19          Does that refresh your recollection as to

20 whether you delivered an apology to Cypress staff?

21      A.  It doesn't.  I may have.  I was certainly

22 empathetic and sympathetic to the situation we were all

23 in together.

24      Q.  That situation that you were all in together,

25 how would you characterize that?
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 1      A.  I would say there was a lot of market noise

 2 stemming from the missteps, predominantly the POS

 3 matter that we've discussed ad nauseam.  And there was

 4 a lot of noise associated with that and the fact that

 5 we had recontracted the entire network, and there was

 6 residual carryover with respect to that.

 7          And I wanted them to know that I understood

 8 that it was hard to see your company go through that

 9 and that, you know, we -- I had brought the resources

10 of the company to get the matters resolved.

11      Q.  What would you have been apologizing for?

12      MR. VELKEI:  Objection, asked and answered.  The

13 witness has testified as to what he recalled.

14      THE COURT:  I'm going to sustain the objection.

15      MR. STRUMWASSER:  The question for which he

16 testified was he had said that -- what the people were

17 going through.  I asked him what they were going

18 through.  I have not gotten an answer to the question,

19 "What were you apologizing for?"

20      THE COURT:  He doesn't remember apologizing.  I'm

21 sustaining the objection.

22      MR. VELKEI:  Thank you, your Honor.

23      MR. STRUMWASSER:  Q.  Do you recall anything in

24 the summer of 2007 you should have apologized for?

25      MR. VELKEI:  Objection, relevance.
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 1      THE COURT:  Overruled.

 2      THE WITNESS:  I mean, to who?

 3      MR. STRUMWASSER:  Q.  To the staff in Cypress, to

 4 a town hall meeting.

 5      A.  This isn't a matter of I'm wrong, they're

 6 wrong, or I did something wrong, they did something

 7 wrong.  I was empathetic about the situation.  So the

 8 notion of an apology -- if I used the words "I'm sorry

 9 we're going through this," or "I accept

10 accountability," I may have done that.

11          But as in the spirit of being empathetic to

12 the situation, recognizing what they were going

13 through, that we were in this as a team and we were

14 going to do everything to get these matters resolved,

15 as we had, because many of the -- this was 2007.  We

16 were clearly getting out of any member, employer-broker

17 matter by that time.

18      MR. STRUMWASSER:  Q.  Mr. Wichmann, I understand

19 when somebody says, "I'm sorry you caught the flu."

20          Did you have a feeling that, when you were

21 addressing the town hall or -- strike that.

22          Do you have a feeling today that, at the time

23 that you were making the -- having meetings with staff

24 in 2007, that you had -- that you owed them an apology

25 for things that were done by PacifiCare management --
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 1 excuse me, by United management?

 2      A.  I don't feel like our I owed our people an

 3 apology for the situation that we collectively were in.

 4      MR. STRUMWASSER:  Your Honor, I'm giving the

 5 witness a copy of 5323 in evidence.

 6      THE COURT:  All right.

 7      MR. VELKEI:  Your Honor, this falls into that

 8 category of statements to regulators.  And we had

 9 discussed this in the context of the motion for

10 protective order.  And the determination was made that,

11 if Commissioner Poizner wasn't going to be put on the

12 stand, there wouldn't be any need to question

13 Mr. Wichmann about his statements to Commissioner

14 Poizner.

15          And I think Court also raised the view that it

16 wasn't relevant to any of the issues she was deciding,

17 and on that basis, that category was not going to be

18 addressed in his testimony.

19      MR. STRUMWASSER:  I don't remember anything that

20 he just said.  However, I don't expect to ask the

21 witness questions about the meeting.

22      THE COURT:  All right.

23      MR. VELKEI:  But if you're asking the witness

24 questions about the preparatory to the meeting, remarks

25 that were prepared for the meeting, it's the same
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 1 context.

 2               "I'm concerned" -- this is the Court.

 3               "I just quashed the subpoena for

 4          Mr. Poizner."

 5               "I don't really want to start

 6          getting into conversations on the

 7          other side either.  And if your Honor

 8          wants to exclude that" -- this is

 9 Mr. Strumwasser -- "I understand."

10      THE COURT:  I don't know what you're asking, so I

11 can't rule on the objection.  Please make it again if

12 there's a question that deals with something that we

13 aren't supposed to get into.

14      MR. VELKEI:  Thank you, your Honor.

15      MR. STRUMWASSER:  Q.  Mr. Wichmann, do you

16 recognize 5323?

17      A.  I have a vague recollection of it, yes.

18      Q.  Ms. Monk testified that this was a document

19 you reviewed in preparation for meetings that you would

20 be having with California regulators around this time

21 in July 2007.  Is that consistent with your

22 recollection?

23      A.  Yes, I believe that was the time.

24      Q.  Did you in fact use this to prepare for those

25 regulator meetings?
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 1      MR. VELKEI:  Same objection, your Honor.

 2      THE COURT:  What is the relevancy?

 3      MR. STRUMWASSER:  I just want to know whether or

 4 not he relied on this information, this was information

 5 that he accepted.

 6      MR. VELKEI:  But if this is in the context of a

 7 meeting that's not subject to examination, then why is

 8 it relevant, preparation for that meeting?

 9      THE COURT:  What's the relevancy?

10      MR. STRUMWASSER:  Because there are admissions

11 here, not admissions made to the Commissioner.  These

12 are admissions made by the organization.  And if he

13 accepted them, that's important.

14      THE COURT:  All right.  I'll allow it.

15      MR. VELKEI:  Your Honor, if I could at least ask

16 that the -- the concern I have is that this is a

17 slippery slope.  This document is prepared for

18 statements to the Commissioner.  And the concern that I

19 raised and why I wanted Commissioner Poizner on the

20 stand is in part to assess his perception of that

21 meeting and what happened.

22          Clearly the view of the Department is, in that

23 meeting, some admissions were made, as evidenced by

24 Mr. Strumwasser's statements.

25      THE COURT:  He just said he's not talking about
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 1 what happened in the meeting.  He's talking about this

 2 document.

 3      MR. VELKEI:  But this is in preparation for the

 4 meeting.

 5      THE COURT:  Overruled.

 6      THE WITNESS:  Do you want me to read it?

 7      MR. STRUMWASSER:  Q.  You should feel free to,

 8 yes.

 9      A.  Is there a specific piece of it that you're

10 going to point to -- because this is a long document.

11      MR. VELKEI:  Perhaps we could address the

12 purported admissions?

13      MR. STRUMWASSER:  First page.

14      THE COURT:  All right.  First page where?

15      MR. STRUMWASSER:  Under "Key Message Points" and

16 "Solution/Corrective Actions."

17      THE COURT:  Okay.

18      MR. STRUMWASSER:  I would just like to note for

19 the record, your Honor, this is their exhibit, not

20 ours.

21      MR. VELKEI:  First of all, an admission is only

22 made to -- admission is if the statement is made to

23 someone.  There was no statement that was made to

24 anybody.  This is just a document.

25      MR. GEE:  It's an internal document by your
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 1 people.

 2      THE COURT:  You can argue that later.  He's asking

 3 questions on it.  I don't want to waste time on that.

 4 And I assume what he's asking is if he adopted what was

 5 in here.  I'm going to let him do that.

 6      MR. VELKEI:  Thank, your Honor.

 7      THE WITNESS:  Okay, I've read the key message

 8 points.

 9      MR. STRUMWASSER:  Q.  Under "Key Message Points,"

10 the second bullet under the "Key Message Points," "We

11 underestimated how difficult it would be to integrate

12 businesses and products without affecting customers and

13 providers."  Do you see that?

14      A.  Yes.

15      Q.  Do you believe that the company had in fact

16 underestimated the difficulty of integrating the

17 PacifiCare business?

18      A.  I think what this is specifically referring to

19 is the technology and how challenging it would be to

20 administer the business that was on the NICE platform

21 HMO, very specifically, on our United platforms.

22      Q.  So you think that this was -- that the only

23 thing that had been underestimated was the difficulty

24 of the business that was on the NICE platform?

25      A.  No, I wouldn't say that.  I'd say that was one
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 1 of the key contributors.  I can go through the key

 2 items again.

 3          We had to recontract the network in six

 4 months.  Right?  And get it all loaded and settled out

 5 in advance.  We'd hoped we could get that done in six

 6 months.  We've already -- I testified that that was

 7 something that didn't occur as cleanly as we'd have

 8 liked it to.  So these are two big companies coming

 9 together, and we underestimated certain elements of it.

10 And one of the ones is we misjudged the technology,

11 which we reversed out of that decision before we went

12 into it.  And that's very specifically around replacing

13 the NICE claim platform.

14      Q.  Okay.  So, now, the POS stuff wasn't even on

15 the NICE platform, was it?

16      A.  Point of service uses a combination of

17 capitation and fee-for-service.  And there's a series

18 of administrations that occur across the two

19 businesses -- across the two platforms that serve that

20 product line.

21      Q.  The question is, the POS business was not even

22 on the -- the POS claims paying was not on the NICE

23 platform, was it?

24      MR. VELKEI:  Asked and answered several times.

25      THE COURT:  Overruled.
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 1      THE WITNESS:  Could you repeat the question,

 2 please?

 3          (Record read)

 4      THE WITNESS:  So I don't know if it's

 5 exclusively -- if there were -- you know, what the

 6 constellation of platforms that were used to

 7 administer these businesses across the multiple cases.

 8 NICE was -- they were used in multiple states and

 9 otherwise.

10          So if we're talking about -- so I can't

11 definitively say there wasn't situations where it was

12 exclusively on one platform versus another.  Okay?  But

13 nonetheless, one of the things we underestimated was

14 the technology and what it would take to do that and

15 recontracting the network.  I've indicated that as

16 well.  So --

17      Q.  So Mr. Wichmann, the answer to my question was

18 "I don't know"?

19      A.  Pardon me?

20      Q.  The answer to my question that the reporter

21 just read back to you is "I don't know."

22      THE COURT:  Was there claims paying for POS on

23 NICE?

24      THE WITNESS:  Sure, yes, there was.

25      MR. STRUMWASSER:  Q.  Claims paying?
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 1      A.  Yeah, absolutely.

 2      Q.  Just so we're clear here, in your opinion, did

 3 you underestimate the difficulty of integrating the

 4 PacifiCare PPO technology?

 5      A.  No.

 6      Q.  Did you underestimate the difficulty of

 7 integrating the PacifiCare PPO business?

 8      A.  No.

 9      Q.  Continuing in the same bullet, "Our mistakes

10 have cost us goodwill and credibility in California,"

11 do you see that?

12      A.  Yes.

13      Q.  So you do believe that United made mistakes in

14 integration, right?

15      A.  I do.

16      Q.  But you don't think those mistakes were with

17 respect to the PPO business?

18      A.  I don't.

19      Q.  The next bullet, "We have learned from this

20 experience.  We are investing in the resources

21 necessary to fix our problems and regain your trust."

22 Do you see that?

23      A.  I do.

24      Q.  Is it your opinion that you learned nothing

25 from the experience of integrating the PPO business?
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 1      A.  I'm sure we learned something.

 2      Q.  But you don't know what?

 3      A.  The bigger PPO business was the PPO -- the

 4 introduction of United PPO product into the California

 5 market.  So we learned a lot about that and, you know,

 6 what it takes to contract a -- you know, an entire

 7 network of 50,000 providers over the course of a

 8 six-month time period and the challenges associated

 9 with that.  And they don't have any incentive to

10 contract back with you.

11          So we learned a lot about that, and we learned

12 a number of things.  But as it relates to there was

13 some kind of situation that arose on the PPO platform

14 as a result of some significant mistake or otherwise

15 that United made, I don't believe there was.

16      Q.  On December 22nd, 2005, you had a PPO business

17 in California, didn't you?

18      A.  We administered PPO business on behalf of

19 self-funding customers in California, yes.

20      Q.  On December 22nd, 2005, you had a fully

21 insured PPO business in California, didn't you?

22      MR. VELKEI:  Objection, vague as to "you."  Are we

23 talking about United, PacifiCare, both?

24      THE COURT:  I think he's talking about United.

25      MR. VELKEI:  That's what I thought, too, but I'm
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 1 not sure it's clear.

 2      MR. STRUMWASSER:  I'm talking about UnitedHealth

 3 Group.

 4      THE WITNESS:  Could you repeat the question,

 5 please?

 6          (Record read)

 7      MR. VELKEI:  "You" being United.

 8      THE WITNESS:  We may have had fully insured PPO

 9 members in United -- in California.

10      MR. STRUMWASSER:  Q.  Excuse me.  Before you

11 finish that, I don't want Mr. Velkei's answer on

12 that -- I'm not asking that question.  That's a

13 separate question.  I'm asking whether or not

14 UnitedHealth Group had a PPO business in California on

15 December 22nd, 2005.

16      THE COURT:  Okay.

17      THE WITNESS:  We would have some PPO members in

18 California on December 22nd, 2005, very, very small.

19      MR. STRUMWASSER:  Q.  You're referring to UHIC?

20      A.  Referring to UHIC, and I'm also -- if you want

21 to get technical about it, we probably had some -- no,

22 that was after the acquisition.  Excuse me.  Okay.

23      Q.  You also owned a brand spanking new to you

24 insurance company that did fully sure PPO, right?

25      A.  Are we referring to PacifiCare now?
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 1      Q.  Yes, PLHIC.

 2      A.  Yes.

 3      Q.  So on December 22nd, 2005, you were in fact in

 4 the market, writing and servicing PPO business, right?

 5      A.  On the PLHIC platform, yes.

 6      Q.  Now we have "Solution/Corrective Actions." Do

 7 you see that?

 8      A.  Yes.

 9      Q.  And the second bullet -- first of all, the

10 first bullet says "Administrative Capacity," one for

11 POS claims and RIMS claims rework, one for network

12 operations, and one for vendor affiliate oversight.  Do

13 you see that?  There are four bullets there?

14      A.  On the -- oh, the four bullets, yes.  I see

15 the four bullets.

16      Q.  Okay.  And the second bullet contains two

17 clauses separated by a semicolon.  The left side says,

18 "Claims - POS OON claims rework," and the right says,

19 "RIMS claims rework."  Do you see that?

20      A.  Yes.

21      Q.  Now, the RIMS claims rework was not in fact

22 limited to POS, was it?

23      A.  I don't know.  This statement refers to that

24 specifically.  In the context of this statement, I

25 don't know if this RIMS rework had a PPO claim in there
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 1 or not.

 2      Q.  And then, I'm sorry, I had not intended to ask

 3 you about the second page, but I have questions for you

 4 under the "CDI Market Conduct Exams...Key Issues."

 5      A.  Okay.

 6      Q.  Okay?  And the first level bullet says, "We

 7 anticipate problems with the following key issues," and

 8 there are five sub-bullets, right?

 9      A.  Yes.

10      Q.  None of those five sub-bullets pertain to POS,

11 do they?

12      A.  I don't know what they -- what these relate

13 to.  I didn't have a meeting with the CDI, nor did we

14 spend any time on this part of it.

15      Q.  You know from the heading "CDI Market Conduct

16 Exams" that these were problems with CDI jurisdictional

17 issues, right?

18      A.  I wasn't engaged in the CDI conduct exams.  I

19 can't comment on this.

20      Q.  So do you know whether these five bullets are

21 CDI jurisdictional?

22      A.  I do not.

23      Q.  Do you know whether, if they were CDI

24 jurisdictional, they would not have included POS?

25      MR. VELKEI:  Could you read that back, again?
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 1          (Record read)

 2      THE COURT:  In other words, CDI does not have

 3 jurisdiction over POS.

 4      THE WITNESS:  Or HMO -- yes.  I believe that to be

 5 the case.  Not knowing California law all that well,

 6 but, yeah, I think that's right.

 7      MR. STRUMWASSER:  Showing the witness a copy of

 8 627, your Honor.

 9      Q.  Do you recall seeing this document?

10      A.  I don't.

11      Q.  Ms. Berkel testified that this is a document

12 that she prepared in anticipation of the mid 2007

13 meetings with California regulators.  And in the first

14 page under the heading "Objective," the first bullet

15 says "Apologize."  And about halfway down the page,

16 there's a bullet that says, "We are sorry for the poor

17 transition - we've learned from our mistakes."  Do you

18 see that?

19      A.  Yes.

20      Q.  In mid 2007, were you of the view that you

21 should be apologizing for the poor transition?

22      MR. VELKEI:  Apologizing to regulators?

23      THE COURT:  That's a good question.  Who are we

24 apologizing to?

25      MR. STRUMWASSER:  To anybody.
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 1      THE COURT:  To anybody.

 2      MR. VELKEI:  Asked and answered, your Honor,

 3 irrelevant.  It's operating off of a document that he's

 4 never seen before.  And again my view is, if the

 5 Department is contending that in meeting with

 6 Commissioner Poizner PacifiCare apologized for a number

 7 of things, they should be able to test that theory.

 8          This is Ms. Berkel's document that he's never

 9 seen before, and he's now being questioned about it.

10      THE COURT:  Have you seen this document before?

11      THE WITNESS:  I have not.

12      THE COURT:  I'm going to sustain this objection.

13      MR. STRUMWASSER:  Q.  Independent of this

14 document, mid 2007, were you of the view that United

15 owed anybody an apology for the poor transition?

16      THE WITNESS:  Yes.

17      MR. VELKEI:  Irrelevant, asked and answered.

18      THE COURT:  Overruled.

19      THE WITNESS:  Yes, yeah.

20      MR. STRUMWASSER:  Q.  To whom did you owe the

21 apology?

22      A.  I apologized to Cindy Ehnes.

23      Q.  To DMHC?

24      A.  Yes.

25      Q.  Nobody else?
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 1      A.  No.

 2      Q.  That is to say, you don't believe you owed

 3 anybody else an apology?

 4      A.  I don't believe we owed anybody else -- I

 5 mean, you know, I -- we apologized to customers for the

 6 noise in the marketplace around the network with the

 7 recontracting.  You know, I apologized to Cindy Ehnes

 8 because of the situations that occurred underneath the

 9 Department of Managed Healthcare's jurisdiction.  Those

10 are the two pieces that I recall specifically.

11      Q.  Nobody else that you think you owed an apology

12 to?

13      MR. VELKEI:  Vague as to -- apology for what?

14      MR. STRUMWASSER:  Q.  For mistakes made during the

15 transition.

16      A.  I don't believe so.

17      Q.  Mr. Wichmann, do you believe that, as to any

18 part of the PHS business in California, that that part

19 of the business was under-resourced and lacked

20 knowledgeable staff?

21      A.  Outside of the places I've already testified

22 to, no.

23      Q.  And I should have asked that as a disjunctive.

24 So you don't believe it was under-resourced, and you

25 don't believe there was lack of knowledgeable staff,
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 1 right?

 2      MR. VELKEI:  Calls for speculation.  I think the

 3 witness testified there were a number of things he

 4 doesn't have visibility into by way of operations.

 5 He's not in an operational capacity.

 6      THE COURT:  Overruled.  He's asking his opinion.

 7      THE WITNESS:  So we talked about the split of the

 8 facilities on the point of service and how that

 9 caused some 20 or some odd resources that needed to be

10 restored there.  We talked about that.  We also talked

11 about, in the eligibility operations, we had a similar

12 number of folks that had to be restored as we decided

13 to take on more defect handling.  But that was for a

14 very brief period in time as well.

15          So if we're -- in the context of the size of

16 this operation, pretty immaterial.  But I want to be

17 technically accurate.

18      MR. STRUMWASSER:  Q.  I want you to be.  Are you

19 under-resourced in any function that impacted PLHIC?

20      MR. VELKEI:  In his opinion?

21      MR. STRUMWASSER:  Yes.

22      THE WITNESS:  Over what time frame?

23      MR. STRUMWASSER:  Q.  2006 or 2007.

24      A.  Any time?  For a day, an hour, a week?

25      Q.  A nanosecond.
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 1      A.  Sure.

 2      Q.  What time period?

 3      A.  Very short time period, maybe to catch up on

 4 some -- did you say "PLHIC"?  I'm sorry.

 5      Q.  PLHIC.

 6      A.  I can't comment specifically on PLHIC.  I know

 7 on the RIMS platform we had a backlog of claims that we

 8 had to process.  I can't tell you to which organization

 9 they applied.

10      Q.  But you do believe that, at least at some

11 point in 2006 or 2007, that you were under-resourced in

12 a way that affected the PPO business?

13      A.  I don't believe that to be the case.

14      Q.  And do you agree that at least at some time in

15 2006-2007, mistakes were made due to an absence of

16 knowledgeable or lack of knowledgeable staff?

17      MR. VELKEI:  As to PLHIC business?

18      MR. STRUMWASSER:  Q.  As to PLHIC.

19      A.  I don't believe that to be the case

20      Q.  Last time you were here, Mr. Wichmann, you

21 testified that you were satisfied with the way United

22 executed the PacifiCare integration.  Do you recall

23 that?

24      A.  Vaguely.

25      Q.  15872, starting on Line 24:
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 1               "Mr. Wichmann, overall are

 2          you satisfied with the way that

 3          United executed the PacifiCare

 4          integration?"

 5               Answer:  "Yes."

 6               Question:  "Sitting here today,

 7          do you feel that the integration

 8          was a success from a shareholder

 9          standpoint?"

10               Answer:  "Yes."

11               Question:  "Do you feel it was

12          a success from a member standpoint?"

13               Answer:  "Yes."

14               Question:  "Do you feel it was

15          a success from a provider standpoint?"

16               Answer:  "Yes."

17          In fact, you believe that the PacifiCare

18 integration was highly successful, don't you?

19      MR. VELKEI:  Except the next question is:  "Was

20          there a point in the integration

21          that you felt at that time it was

22          going poorly?"

23               Answer:  "In certain specified

24          areas, yes."

25          So it's misleading to leave that out of the
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 1 colloquy with regard to the success of the integration,

 2 Mr. Strumwasser.

 3      THE COURT:  What's the next question?

 4      MR. STRUMWASSER:  Q.  In fact, you believe that

 5 the PacifiCare integration was highly successful, don't

 6 you?

 7      A.  I believe it was successful.  I'm not sure I

 8 would put "highly successful" in front of it.

 9      Q.  So on 15920 your testimony is, "So we

10          have three things going on here

11          in my view that caused this.  So I

12          don't want to limit it to just one.

13          And this, I think, embodies the

14          totality of what caused the noise

15          in the marketplace, if you will:

16          point of service processing, caused

17          by the reasons I described; a change

18          in policy with respect to how

19          eligibility forms are managed; and

20          the network recontracting activities,

21          those three things did not meet our

22          standard of performance in the

23          market.  They sit inside a very

24          broad-based complicated integration

25          which, by most every measure,
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 1          independent or otherwise, people

 2          would say was highly successful."

 3          Is that still your testimony?

 4      A.  Sure.

 5      Q.  Now, prior to your acquisition of PacifiCare,

 6 United had acquired the Oxford system, right?

 7      A.  The Oxford system?

 8      Q.  Oxford Health Plan?

 9      A.  Yes.

10      Q.  Did you ever have occasion to meet with

11 regulators that had jurisdiction over that plan to

12 apologize for a poor transition of Oxford?

13      MR. VELKEI:  Objection, your Honor, irrelevant.

14      THE COURT:  What's the relevancy?

15      MR. STRUMWASSER:  I think the answer is no.  And I

16 have another one like that that I'm going to ask him.

17 And if the answer to both of those questions is no,

18 then that casts doubt on the highly successful

19 integration.

20      MR. VELKEI:  Here's the problem, your Honor.

21 They're talking about apologizing to regulators.  If

22 they're going to take the position that Mr. Wichmann

23 apologized to Mr. Poizner, we're entitled to question

24 Mr. Poizner about whether that really happened.  That's

25 clearly the position that they're taking.
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 1      MR. GEE:  It's already in evidence.

 2      MR. VELKEI:  It's not in evidence.

 3      MR. GEE:  Ms. Monk testified that there was an

 4 apology made to CDI.

 5      THE COURT:  I'm sorry.  I'm going to sustain the

 6 objection.  I just don't see that it gets anywhere.

 7      MR. STRUMWASSER:  Q.  Mr. Wichmann, what is an

 8 investor conference in the context of your business?

 9      A.  It's a once-annual meeting where we have the

10 opportunity to meet with investors.

11      Q.  Held around the end of the year?

12      A.  Yes.

13      Q.  Do you recall the investor conference held in

14 December 2007 in New York?

15      A.  Yes.

16      Q.  PacifiCare was discussed at that conference,

17 wasn't it?

18      A.  I'm sure it was, yes.

19      MR. STRUMWASSER:  Our next, your Honor.

20      THE COURT:  Okay.  1067.  This is a Form 8-K dated

21 December 3rd, 2007.

22          (Department's Exhibit 1067 marked

23           for identification)

24      MR. STRUMWASSER:  Q.  Do you recognize this Form

25 8-K?  I know you see a lot of them, but do you
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 1 recognize this one?

 2      A.  I hadn't reviewed it before, no.  But it's a

 3 Form 8-K, announcing a meeting.

 4      Q.  Do you see that there's a press release,

 5 announcing that conference?

 6      A.  Yes.

 7      Q.  And the press release says, "The meeting will

 8 include presentations from a variety of senior leaders

 9 who will discuss the company's performance and

10 outlook," right?

11      A.  Yes.

12      Q.  You, in fact, were one of those senior

13 leaders, correct?

14      A.  I was.

15      MR. STRUMWASSER:  1068, your Honor.

16      THE COURT:  1068 is a Star Tribune article with a

17 date of December 6, 2007.

18          (Department's Exhibit 1068 marked

19           for identification)

20      MR. STRUMWASSER:  Q.  On the first page, left

21 column of 1068, we have a quotation attributed to

22 Mr. Hemsley.  "'We are not satisfied at all with 2007,'

23 Chief Executive Stephen Hemsley said at the company's

24 annual investor conference in New York."  Do you recall

25 him saying that?
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 1      A.  Not specifically, but that was the sentiment.

 2      Q.  The next paragraph, "During the half-day

 3 conference, Hemsley and his executives stressed

 4 reconciliation with doctors and insurance brokers,

 5 admitting they had forced new technology and other

 6 business practices too quickly in new markets such as

 7 California where UnitedHealth recently bought the big

 8 insurer, PacifiCare."

 9          Do you recall Mr. Hemsley making statements to

10 that effect at the investor conference?

11      A.  I think this is -- I don't recall any

12 situation where we talked about forcing business

13 technology on physicians too quickly.  I think the

14 reporter mixed two concepts here.

15          The concept I think they're referring to is we

16 put in a piece of technology called Real Time

17 Adjudication, as an example.  And that's to assist

18 physicians in being able to determine the patient's

19 responsible portion at the point of service so that

20 they reduce their bad debt expense.  That got low

21 adoption.

22          And I believe we outlined that in this

23 session.  That's an example of us putting a piece of

24 technology in place that -- you know, what we referred

25 to as out-kicked our coverage.  It was not broadly
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 1 adopted.

 2          What he's talking about with respect to

 3 physicians, as we will see here later as well, is very

 4 specifically related to our quest to try to drive

 5 healthcare costs within the change of consumer

 6 disposable income because it was not affordable.

 7 And very specifically -- and I'm accountable for this.

 8 I ran a process whereby we pursued very deliberately --

 9 had opportunity to remove fraud, waste, and abuse and

10 other payment integrity issues from the system.

11      Q.  So returning to the quotation I just read to

12 you, is it your testimony here today that the phrase,

13 "...admitting that they had forced new technology on

14 other business practices too quickly in new markets

15 such as California where UnitedHealth recently bought a

16 big insurer, PacifiCare," is it your testimony that

17 Mr. Hemsley did not say that?

18      MR. VELKEI:  To be clear, there's no quotation in

19 the document.  That's not a quotation.

20      THE COURT:  Overruled.  There's no objection to

21 that.  He just asked --

22      MR. VELKEI:  Well, it misstates the document, your

23 Honor.  It talks about the quotation from the --

24 reading the quotation from Mr. Hemsley, and there's no

25 quotation.
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 1      THE COURT:  He's quoting the article.

 2      THE WITNESS:  Like I said, I believe they got it

 3 wrong.  And they're talking about the business

 4 practices component.  So remember, it says two things

 5 there: technology and business practices.  I outlined

 6 comprehensively what I just said, what the issues were

 7 with respect to these two items.

 8      MR. STRUMWASSER:  Q.  So is it your belief that he

 9 did say that they had forced new business practices too

10 quickly in new markets such as California?

11      A.  The preceding sentence says that "Hemsley and

12 his executives stressed."  If we simply turn to the

13 next page, it talks about who said that.  And I believe

14 that they misquoted the situation, as I described.

15      Q.  We will get to the next page.  But I want to

16 know whether it is your testimony then that neither

17 Mr. Hemsley nor any other executives speaking on behalf

18 of the company said that they had forced new business

19 practices too quickly in markets such as California.

20      A.  I just testified that we did.

21      Q.  But not new technology?

22      A.  Unless there's something I'm forgetting.

23      Q.  So now let's go to your quote.  I do the same

24 thing when I'm -- we're on Page 2, left column, "At

25 PacifiCare imposition of new technology lead to
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 1 'physician resentment, network disruptions, and

 2 operational overload,' said David Wichmann, an

 3 executive vice president overseeing individual and

 4 employer markets."  You did say that, right?

 5      A.  Again, I think they missed the point.  It

 6 wasn't new technology, nor do I believe there's any

 7 view that it was technology that caused these items.

 8          It was the pace upon which we had to

 9 recontract the network which caused a lot of resentment

10 in the marketplace and a ton of noise.

11      Q.  So your testimony is that that paragraph, the

12 "at PacifiCare" paragraph mischaracterizes your

13 statement to the reporter or to the investors?

14      A.  As I sit here today, I believe it does.

15 That's my best recollection of it.

16      Q.  Then continuing, "Wichmann directly addressed

17 an issue that has dogged the company for years, the

18 length of time it takes to resolve billing issues.  He

19 said the company hopes to shorten the average time from

20 five days, the worst in the industry, to two days."  Do

21 you see that?

22      A.  I do.

23      Q.  Did you say those things?

24      A.  No.  It's not a billing issue.  They missed

25 the point there as well.
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 1      Q.  "Among other things, he said the company is

 2 bringing call centers back to the United States after

 3 physician complaints about dealing with overseas

 4 operators."  Do you see that?

 5      A.  Yes.

 6      Q.  Did you say that?

 7      A.  I did.

 8      Q.  Now, with respect to the stuff that you say

 9 that was not correctly reported by this article, did

10 anybody at PacifiCare -- excuse me -- at United, to

11 your knowledge, ever bring these problems to the

12 attention of the reporter or the newspaper?

13      A.  I have no knowledge of that.

14      Q.  Star Tribune, is that a paper of some

15 circulation in Minnesota?

16      A.  It is.

17      Q.  Is that your main local paper?

18      A.  Yes.

19      Q.  Do you recall seeing this article at the time?

20      A.  I do not.  I don't subscribe to it.

21      Q.  Now, with respect to the statement about

22 bringing call centers back in 2007 --

23      A.  Mm-hmm.

24      Q.  In 2007, some of the PacifiCare PPO provider

25 calls were outsourced to the Philippines, weren't they?
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 1      MR. VELKEI:  Calls for speculation.

 2      THE COURT:  Overruled.

 3      THE WITNESS:  Question please, again?

 4          (Record read)

 5      THE WITNESS:  I don't recall if they were or not.

 6 I'm just hoping we're not confusing the eligibility

 7 data capture, which was administered in the

 8 Philippines, with calls.

 9      MR. STRUMWASSER:  Q.  Well, I'll tell you what.

10 Mr. Sing said, at 2493, Line 11, "In 2007, PPO

11          provider -- in 2007, we did have some

12          provider calls in the Philippines."

13          You have no information to the contrary, do

14 you?

15      A.  I don't.  I just hope we're not confusing the

16 two.

17      Q.  Mr. Wichmann, you were aware in December 2007,

18 were you not, that false statements to investors could

19 exposed the company to significant monetary liability?

20      MR. VELKEI:  Objection, your Honor, relevance to

21 statements to investors.

22      THE COURT:  Sustained.

23          What's the point of that?

24      MR. STRUMWASSER:  That he is making different

25 statements in a forum in which the -- in which there
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 1 are consequences of this kind that he has made here and

 2 that he has made in the --

 3      THE COURT:  You're relying on this Star Tribune

 4 article to claim that he made statements to investors?

 5      MR. STRUMWASSER:  It's not the only article.  We

 6 have more.

 7          All I want from him right now is to confirm --

 8 I mean, he's already testified the sentiment in 2007

 9 from the company has a whole.  It's our position that

10 they were testifying differently -- excuse me -- that

11 they were making statements differently when there was

12 a consequence of investor actions than here and

13 elsewhere.

14      MR. VELKEI:  That's a whole other topic, your

15 Honor, from another jurisdiction.

16      THE COURT:  I don't think you've gotten to it.

17 I'm sustaining the objection at this time.

18      MR. VELKEI:  Thank you, your Honor.

19      MR. STRUMWASSER:  1069.

20      THE COURT:  1069 is a Star Tribune article with a

21 date of December 12th, 2007.

22          (Department's Exhibit 1069 marked

23           for identification)

24      THE WITNESS:  Is there some piece of this you want

25 me to refer to?
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 1      MR. STRUMWASSER:  You probably want to read the

 2 whole document.

 3      Q.  First page, right-hand column, "UnitedHealth

 4 told investors last week that it had lost customers and

 5 damaged it is relationships with physicians because of

 6 poor service.  They blamed many problems on the

 7 company's rapid growth and said the company will do

 8 better."

 9          Is that a correct representation of at least

10 the spirit of what was being told to investors at the

11 December '07 investor conference?

12      A.  I'd said it captures some of the essence of

13 it.  It doesn't go far enough to explain the matter I

14 just testified to with respect to the managing

15 healthcare costs.

16      Q.  Second page, top of the right-hand column.

17 "As regulators uncovered problems with UnitedHealth's

18 payment practices and customer service, company profits

19 soared to an estimated $4.7 billion this year, up

20 five-fold since 2000."

21          Were problems uncovered by regulators

22 discussed at the investor conference?

23      A.  I don't believe so.

24      Q.  Is it correct that the company's profits were

25 an estimated 4.7 billion in '07?
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 1      MR. VELKEI:  Objection, your Honor, irrelevant.

 2      THE COURT:  I'll allow it.

 3      THE WITNESS:  I don't recall.

 4      MR. STRUMWASSER:  Q.  Do you recall whether the

 5 profits had grown from 2000 to 2007 by roughly

 6 five-fold?

 7      A.  Again, I don't recall specifically.

 8      Q.  The next page, Page 3 of 6, right-hand column

 9 towards the bottom, "In a surprise disclosure at a New

10 York investor conference last Tuesday, UnitedHealth

11 conceded its customer service made doctors resentful

12 and left some members frustrated.  Executives have

13 placed the blame on rapid expansion, the complexity of

14 medical reimbursements, and difficulties in weeding out

15 data errors that foul up claims."  Do you see that?

16      MR. VELKEI:  I'm sorry.  Where are you reading?

17 I'm missing it.

18      MR. STRUMWASSER:  I said "right side."  I meant

19 left side.  I'm sorry.

20      MR. VELKEI:  What is the quote again?

21      MR. STRUMWASSER:  It's the one that starts with,

22 "In a surprise disclosure," and ends with "foul up

23 claims."

24      MR. VELKEI:  I may have interrupted you,

25 Mr. Strumwasser.
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 1      MR. STRUMWASSER:  I think it was, "Do you see it?"

 2      THE WITNESS:  Yes, I see that now.

 3      MR. STRUMWASSER:  Q.  Is that also consistent with

 4 what you recall was the spirit of the representations

 5 to the market at the investor conference was?

 6      MR. VELKEI:  Asked and answered.

 7      THE COURT:  I'll allow it.

 8      THE WITNESS:  The items that we're referring to,

 9 so the medical reimbursements here, I believe, is

10 starting to get at the editing item that I referred to

11 before in our quest to try to manage healthcare costs

12 within the change of consumer disposable income.

13          I don't recall anything with respect to

14 difficulties weeding out data errors that foul up

15 claims.  We probably did talk about our growth and

16 expansion.

17      MR. STRUMWASSER:  Q.  Page 4 of 6, about halfway

18 down on the right, we have a reference to

19 Dr. Robert Watson of Modesto, and it describes a

20 problem that he had.  Were you aware of the problem

21 with Dr. Watson?

22      A.  No.

23      Q.  Assuming that the account given here about

24 Dr. Watson is accurate, would that be acceptable -- an

25 acceptable level of customer service in your opinion?
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 1      MR. VELKEI:  Irrelevant.

 2      THE COURT:  I'll allow it.

 3      THE WITNESS:  Depends on the circumstances.  It

 4 very well could be that Dr. Watson and we signed a

 5 retroactive contract, so we had claims that were

 6 processed out of network that had to be retroactively

 7 applied.  The contract had to be retroactively applied.

 8      MR. STRUMWASSER:  Q.  How about the more than 25

 9 calls he had to make, documented in nine pages of notes

10 detailing unreturned phone calls and paperwork lost by

11 the insurer; assuming that to be true, there are no

12 circumstances that would justify that, are there?

13      A.  I would not find that to be acceptable.

14      Q.  Still on Page 4, at the bottom on the

15 right-hand column, continuing on the next page,

16 "UnitedHealth admits it mishandled the PacifiCare

17 changeover.  'We are not proud of the integration work

18 and the migration around the PacifiCare business,' said

19 Burdick, the UnitedHealthcare president."  Do you see

20 that?

21      A.  Yes.

22      Q.  Is it correct that the presentations that were

23 made to the investors at this conference reflected the

24 company's lack of pride in the integration work and

25 migration around the PacifiCare business?
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 1      A.  So first of all, broadly, the integration, as

 2 I said before, was a success.  It was a significant

 3 part of the underlying growth of our business since the

 4 time of the acquisition.  We're not proud of the three

 5 areas I described.

 6      Q.  So when this was related to investors, was the

 7 gist of the advice you were giving the investors, "We

 8 had a great integration.  It was successful, highly

 9 successful, but we had three areas in which we had

10 mistakes"?

11      A.  No, that wasn't the context of this.

12      Q.  Further down in that same column, left-hand

13 column on Page 5, "The American Medical Association

14 says no other insurer has prompted as many complaints

15 from its physicians about unfair and abusive

16 reimbursement practices.  The AMA officials say they

17 have met with its executives 16 times since 2000 on

18 billing issues with little to show for it."  Do you see

19 that?

20      A.  Yes, I see it.

21      Q.  Were you one of the executives that met with

22 the AMA about billing issues?

23      A.  I was not, nor do I know that they occurred.

24      MR. VELKEI:  Time for a ten-minute break?

25      MR. STRUMWASSER:  Okay.



18519

 1      THE COURT:  Sure.

 2          (Recess taken)

 3      THE COURT:  Go back on the record.

 4      MR. STRUMWASSER:  We're on -- 1070, your Honor?

 5      THE COURT:  We are.  AISHealth.com, January 10th,

 6 2008.

 7          (Department's Exhibit 1070 marked for

 8           identification)

 9      MR. VELKEI:  Your Honor, we obviously have

10 concerns about a number of statements made in these

11 articles.  If the intent is simply to look at

12 Mr. Wichmann's quotations and see whether they were

13 accurate or not --

14      THE COURT:  I don't know if it helps, Mr. Velkei,

15 but I believe very little of what I read.

16      MR. VELKEI:  Thank you, your Honor.

17          So perhaps for purposes of this exercise, we

18 could at least focus Mr. Wichmann on those -- on his

19 statements, if that's --

20      THE COURT:  Well, he can ask questions the way he

21 wants, but I assume he's not asking you to take these

22 articles for the truth of the matter stated.

23      MR. STRUMWASSER:  Well --

24      MR. VELKEI:  Oh my.

25      MR. STRUMWASSER:  Certainly those that are
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 1 acknowledged.

 2      THE COURT:  If he acknowledges, that's one thing.

 3 But newspapers articles are not admitted for the truth

 4 of the matter stated in the article.  I'm sorry.  I've

 5 been around too long to know.  The accuracy is --

 6      MR. STRUMWASSER:  I do think that a quotation by a

 7 respondent where there's no evidence that the

 8 respondent sought to correct it, I think that is

 9 noteworthy.

10      MR. VELKEI:  No, no, no.

11      THE COURT:  I'm sorry.  Because they have no --

12 this is not a police report.  This is not a kind of

13 material that, by law, requires them to be absolutely

14 accurate.

15      MR. STRUMWASSER:  Well, let's just get it in, and

16 we can all argue about it later.

17      THE COURT:  All right.  Whatever you want.

18      MR. VELKEI:  We're not going to get it in, but you

19 can ask questions about it.

20      THE COURT:  You can ask questions about it.  And

21 if there's quotes and he says that they are quotes,

22 then I'll let them in.  I mean, they're direct -- then

23 they're documented essentially.  But I am not admitting

24 articles for the truth of the matter stated.

25      MR. STRUMWASSER:  No, no.  I understand, but I am
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 1 entitled to have administrative hearsay admitted.

 2      MR. VELKEI:  Your Honor, maybe we should pick it

 3 up at the end.

 4      THE COURT:  Maybe, maybe not.  But you can pick it

 5 up later.  Depends upon the newspaper writers whether

 6 or not they're due the -- what a business would rely

 7 on.

 8      MR. STRUMWASSER:  Yeah.

 9      THE COURT:  Go ahead.

10          Okay.

11      MR. STRUMWASSER:  Q.  Okay.  On first page of

12 Exhibit 1070, third paragraph of the article, second

13 sentence, there's a quote attributed to you.  "'We

14 pursued too much change too fast, and the results were

15 too disruptive,' Executive Vice President David

16 Wichmann said at a December 4 investor meeting in New

17 York City."  Did you in fact say that?

18      A.  Something close to that, yes.

19      Q.  "After listening to the market, we decided we

20 needed to slow down the pace of change if we ever

21 expected to speed up the pace of true accomplishment,"

22 do you see that?

23      A.  Yes.

24      Q.  Did you say that also?

25      A.  Something like it, yes.
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 1      Q.  When you said that, you believed it to be

 2 true, right?

 3      A.  Of course.

 4      Q.  The next page, under the heading, "PacifiCare

 5 Loses More Members," there are statements which are not

 6 attributed to PacifiCare, but just for context, I want

 7 to relate.  "Several industry observers who spoke with

 8 HPW say United approached the acquisition of PacifiCare

 9 with a certain level of arrogance and paid too little

10 attention to the company's unique corporate culture.

11 While PacfiCare had a strong representation among

12 providers" --

13      THE COURT:  "Among local providers."

14      MR. STRUMWASSER:  I'm sorry.

15      Q.  -- "among local providers," thank you, your

16 Honor, "United 'swooped in with a team to show them the

17 United way of doing business'" --

18      MR. VELKEI:  It says "says one industry executive

19 who asked not to be identified."

20      MR. STRUMWASSER:  You know, I would have read

21 that.  Just want to make it clear, I would have read

22 that.

23      MR. VELKEI:  Great.

24      MR. STRUMWASSER:  Q.  Then we have a quote that is

25 attributed to Daryl Richard, who was a company
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 1 spokesman; is that right?

 2      A.  Yes.

 3      Q.  He says, "The most evident difference in

 4 cooperate culture between the two companies was

 5 PacifiCare's 'high-touch' approach" -- "high touch" in

 6 quotes -- "with its customers and providers versus

 7 UnitedHealthcare's 'high-tech approach,' says United

 8 spokesperson Daryl Richard."

 9          "The speed of the PacifiCare integration

10 impacted our ability to remain 'high-touch' in certain

11 areas.  We think a combination of the two is what we

12 need to focus on in the future in order to grow our

13 business and improve customer satisfaction."

14          Do you know whether that was in fact said by

15 Mr. Richard?

16      A.  I don't.

17      Q.  Is it consistent with the tenor of the

18 information that the company was providing to its -- to

19 the investors in 2007?

20      A.  I don't believe it's -- was part of any tenor

21 we were trying to set with investors or anybody else

22 for that matter.

23      Q.  Do you know whether PacifiCare ever disputed

24 this quotation to the newspaper, to the publication?

25      MR. VELKEI:  Irrelevant.
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 1      THE COURT:  Overruled.

 2      THE WITNESS:  I don't know.

 3      MR. STRUMWASSER:  Q.  Do you disagree with

 4 anything in the paragraph attributed to Mr. Richard?

 5      A.  Yes.

 6      Q.  What do you disagree with?

 7      A.  I think PacifiCare wasn't high-touch.  I think

 8 it was highly manual.

 9      Q.  So you think Mr. Richard was wrong in using

10 the phrase "high-touch" with respect to PacifiCare?

11      A.  I do.  I think they're highly manual.

12      Q.  "High-touch" is a term that is known in the

13 insurance business?

14      A.  I don't believe so.  I never heard it outside

15 of this context.

16      Q.  Within United, you heard PacifiCare referred

17 to as a high-touch company, didn't you?

18      A.  Yes.

19      Q.  What about the sentence, "While PacifiCare had

20 a strong reputation among local providers, United

21 'swooped in with a team to show them the United way of

22 doing business'"?  Do you disagree with that?  That's

23 not Mr. Richard; that's the industry executive.

24      A.  I do.

25      Q.  With respect to Mr. Richard's quotation, is
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 1 there anything you disagree with in the last two

 2 sentences, the "speed of integration" sentence and the

 3 "we think a combination" sentence?

 4      MR. VELKEI:  Objection, asked and answered.

 5      THE COURT:  Overruled.

 6      THE WITNESS:  I'm sorry.  Which paragraph are we

 7 in now?

 8      MR. STRUMWASSER:  Q.  "The most evident

 9 difference" paragraph.

10      A.  The same paragraph?

11      Q.  Yes, starting on the third line, to the "The

12 speed of integration," to the end of the paragraph.  Is

13 there anything you disagree with there?

14      A.  Is there anything I disagree with in there?

15      Q.  Mm-hmm.

16      A.  Yes.

17      Q.  What?

18      A.  I disagree with the use of the word

19 "high-touch."

20      Q.  Anything else?

21      A.  I disagree with the broad statement that --

22 you know, certainly a combination of the two

23 enterprises is how you achieve something better, but I

24 disagree with the insinuation here that we weren't

25 already a high-touch or what I would characterize as a
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 1 high-service organization particularly at this time.

 2      Q.  Do you degree that, before the acquisition,

 3 PacifiCare had a strong reputation among local

 4 providers?

 5      A.  I don't know that to be factual.

 6      Q.  One way or the other?

 7      A.  I don't know either way.

 8      Q.  Have you ever heard the phrase within the

 9 company, "United way of doing business"?

10      A.  It's not part of our vernacular, no.  Have I

11 ever heard it?

12      Q.  Yes.

13      A.  Possibly, but I don't recall any specific

14 instance of it.

15      MR. STRUMWASSER:  Your Honor, in light of

16 Mr. Wichmann's acknowledgment of the quotation he made

17 at the investor meeting, I am going to again ask the

18 question.

19      Q.  You are aware, are you not, Mr. Wichmann,

20 that -- and were aware in December '07, that false

21 statements to investors could expose the company to

22 significant monetary liability?

23      MR. VELKEI:  Your Honor, the question's been

24 sustained.  There's no changed circumstances here.

25 He's just asking the question that's already sustained.
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 1      THE COURT:  Based on this quote?

 2      MR. STRUMWASSER:  Yeah.  I mean, I think there are

 3 other quotes in here too, but certainly in 1070 you

 4 have a direct quote attributed to him at the investor

 5 meeting.  And there is -- you know, I think at this

 6 point the question is fair, whether he knows that there

 7 were -- there would have been consequences to the

 8 company had he made false statements to them at that

 9 meeting.

10      THE COURT:  Is it impeachment?

11      MR. STRUMWASSER:  It's not impeachment of that

12 statement.  It's impeach of other statements.

13      THE COURT:  I'll allow it for impeachment of other

14 statements.

15      MR. VELKEI:  What other statements, your Honor?

16 What has changed since --

17      THE COURT:  What is the thing that you think he

18 said that's in opposition to this?

19      MR. VELKEI:  Right.

20      MR. STRUMWASSER:  I think the thing that he said

21 that is in opposition to this is that he disagreed

22 repeatedly with the suggestion that they moved too

23 fast, that they were too disruptive.

24      MR. VELKEI:  He said specifically, "Yes, I said

25 something like that.  Too much change, too fast, the
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 1 results were too disruptive."  He said, "That sounds

 2 like something I said."  So what is Mr. Strumwasser

 3 talking about?

 4      THE COURT:  I don't understand.

 5      MR. STRUMWASSER:  I'm sorry.  Here he has said

 6 that, "No, we didn't move to fast."  In front of

 7 investors, he said, "We moved to fast."

 8      MR. VELKEI:  Where has he said "We didn't move to

 9 fast" in this proceeding?  There's absolutely nothing.

10 To the contrary, he said that the network had to be

11 recontracted in a short period of time.  They moved too

12 quickly in the eligibility piece without educating the

13 market about the changes.  I mean there are a number --

14 they laid off a certain group of people that affected

15 POS, and they brought those people back.  There's

16 absolutely nothing inconsistent with what he's saying

17 in this statement here.

18      MR. STRUMWASSER:  The record is what the record

19 is.  And I believe that there is a disagreement.  I

20 believe I'm entitled to have an answer to that

21 question.

22      THE COURT:  All right.  Let him answer the

23 question.  I don't think it goes anywhere.

24          But go ahead.

25      MR. STRUMWASSER:  Q.  Do you have the question in
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 1 mind?

 2          (Record read)

 3      THE WITNESS:  I'm sure if you gave false or

 4 misleading statements to investors and they relied upon

 5 that false or misleading information, it could cause a

 6 suit to occur.  Remember, this is for UnitedHealth

 7 Group, not PLHIC.

 8      MR. STRUMWASSER:  I understand.

 9      THE WITNESS:  Just want to make sure we've got

10 that -- or PacifiCare.

11      MR. STRUMWASSER:  Q.  Is it your testimony that,

12 when you said to investors, "We pursued too much change

13 too fast," you were not talking about PacifiCare?

14      A.  I think I've answered this.  This is -- there

15 are a series of things, okay, that are the kind of the

16 foundation for this.  The thing that I've repeatedly

17 said, both last time I testified and this time as well,

18 is one of the items that we imposed upon the market

19 very quickly was in this quest to try to get healthcare

20 costs to be contained inside the change of consumer

21 disposable income.  Healthcare costs go up by

22 double-digit every year.  Consumer disposable income

23 moves up by 2 1/2 percent per year.

24          We have a non-sustainable health system if

25 that continues over the long haul.  I think the events
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 1 of the last couple of years have -- with government

 2 intervention and whatnot, have, as a result -- you

 3 know, are part of what is trying to address that issue.

 4          So we were moving very hard on trying to

 5 contain and maintain healthcare costs.  So we imposed a

 6 lot of change in the marketplace, particularly around

 7 subject areas like payment integrity and fraud, waste,

 8 and abuse.

 9          So these are the things I've been trying to

10 outline.  We are now talking to UnitedHealth Group.

11 This is not PLHIC 100,000-life PPO business in

12 California.  It's important business, but it's not what

13 we're talking about here.

14      MR. STRUMWASSER:  Your Honor, I'd like to have the

15 question read back and move to strike the answer.  I'd

16 like an answer to my question.

17      THE COURT:  I'm not going to strike the answer.

18          But could you read the question again?

19          (Record read)

20      THE WITNESS:  I was talking about UnitedHealthcare

21 broadly, in the totality.

22      MR. STRUMWASSER:  Q.  So is it your testimony now

23 that that statement had nothing to do with PacifiCare?

24      A.  PacifiCare, in the areas I've described, the

25 three areas in particular, would be ingredients for
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 1 that comment.

 2      Q.  Mr. Wichmann, you're aware that a false or

 3 misleading statement could expose the company whether

 4 it is over optimistic or over pessimistic?

 5      MR. VELKEI:  Objection, argumentative.  Your

 6 Honor, we have an hour and 15 minutes left with this

 7 witness.

 8      THE COURT:  Sustained.

 9      MR. VELKEI:  Thank you.

10      MR. STRUMWASSER:  1071.

11      THE COURT:  "UnitedHealth pledges to improve

12 service," Associated Press, December 4th, 2007.

13          (Department's Exhibit 1071 marked

14           for identification)

15      MR. VELKEI:  Your Honor, at this point, this is

16 not in one of the categories that was articulated by

17 the Department.  We're talking about UnitedHealth

18 Group.  We have now looked at several articles.  We are

19 looking at yet another one.  As long as we have a

20 commitment from the Department that they will be done

21 by 4:00 o'clock, I guess we don't need to push this

22 issue and insist that we move on to another subject.

23 But it just seems irrelevant, cumulative, and obviously

24 there's inadmissible hearsay in here.  It's just a

25 waste of everyone's time.
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 1      THE COURT:  I don't see where this relates to

 2 PacifiCare.

 3      MR. STRUMWASSER:  Second paragraph.

 4      THE COURT:  Okay.

 5      MR. VELKEI:  There's not another reference to

 6 PacifiCare in the document, your Honor.

 7      THE COURT:  That's not part of Mr. Wichmann's

 8 quote, but go ahead.

 9      MR. STRUMWASSER:  Q.  Do you recall seeing the AP

10 coverage of the investor conference?

11      A.  I don't offhand, but I'm sure I read it.

12      Q.  It would have been read by somebody in United,

13 right?

14      A.  I'm sure I did as well, but I don't recall it.

15      Q.  And the second paragraph, "Poor customer

16 service, especially for health insurance for businesses

17 caused losses of 315,000 customers this year, the

18 company told investors and analysts at a presentation

19 in New York on Tuesday.  And it said it pushed too hard

20 to integrate its PacifiCare acquisition, alienating

21 doctors and customers," that is consistent with your

22 recollection of what was being told to investors on

23 December 4th?

24      A.  I'm sure it's contextually close.  I don't

25 know offhand the specifics of what was said, but we did
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 1 mention PacifiCare.

 2          And in terms of the alienation of doctors,

 3 that's really around the -- once again, the process of

 4 recontracting the network over a relatively short

 5 period of time.

 6          As an example or as the example, then, what we

 7 talked about in terms of moving the eligibility too

 8 quickly and having to restore that over a period of two

 9 months, those are the same context for these kinds of

10 comments.

11      Q.  Bottom of the page, "We're becoming easier to

12 do business with," Mr. Wichmann said.  Do you recall

13 saying that?

14      A.  Yes.

15      Q.  And that it's fair to infer then that, prior

16 to December of '07, that you were less easy to do

17 business with, right?

18      A.  That's correct.

19      Q.  Then the next item says, "UnitedHealth rankled

20 doctors and customers by the way it handled its

21 purchase of PacifiCare in 2005.  'We lost some

22 customers and we slowed our growth.  All that hurt,'

23 Wichmann said."

24          And frankly, I can't tell from the typography

25 whether those two are supposed to be together or not,
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 1 but the quote itself you would have said, right?

 2      A.  Yeah, that's really associated with the

 3 broader UnitedHealth Group commentary.

 4      Q.  And you would agree with the sentence at the

 5 bottom of the first page, right?

 6      A.  I think that's an overly broad statement, so I

 7 can't comment specifically on it.

 8      THE COURT:  1072 is The Deal magazine, June 2nd,

 9 2008.

10          (Department's Exhibit 1072 marked

11           for identification)

12      MR. VELKEI:  Your Honor, it's getting a little

13 late in the day, and these are pretty dense documents.

14 If there are particular quotations or statements that

15 you would like to direct Mr. Wichmann's attention to --

16 this is a lot to, one after the other, try to digest

17 all of the statements in here.

18      THE COURT:  Do you have something in particular

19 you're going to --

20      MR. STRUMWASSER:  Let's do this.  I'll start, and

21 if Mr. Wichmann would like to stop and we'll go through

22 context, we can do that.

23      THE COURT:  All right.

24      MR. STRUMWASSER:  Q.  So whenever you're ready,

25 Mr. Wichmann.
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 1          Mr. Wichmann, have you ever seen this article

 2 before?

 3      A.  I have not, to my recollection, no.

 4      Q.  You are familiar with The Deal magazine,

 5 right?

 6      A.  Very vaguely.

 7      Q.  Second page, sixth paragraph, "Robert Sheehy,

 8 executive vice president at UHG and former CEO of the

 9 company's UnitedHealth Services Inc. division admits

10 the company made mistakes.  'The service levels

11 deteriorated, and we were not providing our customers

12 with the service levels that they expected in the

13 competitive California marketplace,' he says.  'We know

14 we can do better.  We're not fully realizing the

15 performance of our organization.'"

16          You know Mr. Sheehy, right?

17      A.  I do.

18      Q.  Have you ever heard him say anything to that

19 effect?

20      A.  I don't recall him saying that.

21      Q.  Do you disagree with that statement?

22      A.  I think it's overly broad.

23      Q.  Do you agree that you were not providing

24 customers the service levels that they expected in the

25 California market?
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 1      A.  For a period of time, because of the three

 2 items I described, there were -- the service levels did

 3 not meet our expectations.

 4      MR. STRUMWASSER:  1073, your Honor.

 5      THE COURT:  1073 is "Seeking Alpha," July 19th,

 6 2007.

 7          (Department's Exhibit 1073 marked

 8           for identification)

 9      MR. STRUMWASSER:  Your Honor, this purports to be

10 an earnings call transcript.  I think that's the way it

11 should be described in the --

12      THE COURT:  A what?

13      MR. STRUMWASSER:  An earning's call transcript.

14      THE COURT:  Okay.

15      MR. VELKEI:  Your Honor, I'm going to object on

16 the grounds of relevance.  This is cumulative at best.

17 We've yet to, with all of this documentation, see one

18 statement that's is inconsistent -- that it's been

19 established was actually made that's been inconsistent

20 with what Mr. Wichmann's testified to today or

21 previously.  This is a very dense document.

22      THE COURT:  Can you point him to something in

23 particular?

24      MR. STRUMWASSER:  Yes, I plan to.

25      THE COURT:  Okay.  Because you've got an hour
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 1 left.

 2      MR. STRUMWASSER:  Understood.

 3      THE COURT:  What do you want to point him to?

 4      MR. STRUMWASSER:  I'd like to start by asking him

 5 if he recognizes this document or the thing that is

 6 reproduced here.

 7      MR. VELKEI:  Calls for speculation.  I mean --

 8      THE COURT:  His name is on here.  Overruled.

 9      MR. VELKEI:  Your Honor, this was -- they derived

10 this from the Internet somewhere.  This is not an

11 official transcript of the earning's call.

12      THE COURT:  He just asked him if he recognized it.

13          Do you recognize it?

14      THE WITNESS:  If it is an authentic transcript of

15 our Q2 2007 earnings call, then -- I haven't had a

16 chance to read it to make sure that it's accurate or

17 whatnot.  Somebody transcribed it to the best of their

18 ability, I suspect, and this is it.

19      MR. STRUMWASSER:  Q.  You did in fact participate

20 in an earnings call on or about July 19th, 2007?

21      A.  It appears.  I don't know that I said

22 anything.  But most likely I did, given they've lined

23 out the executives here.

24      Q.  Page 12 at the top.

25      MR. VELKEI:  At the bottom you mean?  Bottom left?
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 1      THE COURT:  The page number is there, but he's

 2 pointing him to the top of the page.

 3      MR. STRUMWASSER:  Thank you, your Honor.

 4          On reconsideration, Page 14.  The pagination's

 5 changed.

 6      THE COURT:  Okay.  Where on the page?

 7          Mr. Wichmann is on Page 15 and a little bit

 8 past the middle -- past the middle, near the bottom.

 9 Is that what you're looking for?

10      MR. STRUMWASSER:  No.  I'm actually on Page 13,

11 the question by Cheryl Skolnick at CRT Capital and

12 Mr. Hemsley's answer.

13      THE COURT:  What's the question?

14      MR. STRUMWASSER:  I'm sorry?

15      THE COURT:  What's the question?

16      MR. STRUMWASSER:  I think he's just looking at it

17 still.

18      THE COURT:  I know, but --

19      THE WITNESS:  Okay.

20      MR. STRUMWASSER:  Q.  Okay.  Actually, for

21 foundational purposes, let's take a look at Page 15.

22 There's an answer that's attributed to you, and I'd

23 just like you to look at it.  Read it to yourself and

24 tell me whether that confirms in your mind that you

25 were at this conference -- you were on this call.
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 1      A.  I'm sure they captured it correctly.  I'll

 2 concede that I was on the call.

 3      Q.  Okay.  So then back on 13, you have this

 4 question from Ms. Skolnick.  Among other things, she

 5 asks about the state of customer service at United.

 6          Then Mr. Hemsley's response starts on 13 and

 7 continues on to 14.  At the top of the page, we have

 8 the following statement from Mr. Hemsley:  "And I think

 9 we are pulling things together, and we are getting

10 active in the commercial marketplace along bringing

11 change and refreshment to that and that's why I think

12 we are ahead.  The service theme, I think we have, I

13 believe a lot of that was related to PacifiCare, where

14 I think we were more aggressive and perhaps too

15 aggressive as we approached PacifiCare's platform which

16 was not as strong as our legacy."  Do you see that?

17      A.  Yes.

18      Q.  And then he says -- he's said to have said,

19 "We overlaid the UnitedHealth Group model on it, and

20 we've had to retrench to bring more resources back and

21 I think that has been done."  Do you see that?

22      A.  Yes.

23      Q.  Do you recall Mr. Hemsley saying that?

24      A.  Not specifically, no.

25      Q.  Do you have any doubt that he would have said
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 1 that?

 2      A.  I don't doubt that they captured his

 3 commentary.  It's very broken, so I -- I suspect that

 4 may have been either him or they missed something.

 5      Q.  So am I correct that you do not agree that

 6 United was too aggressive as it approached PacifiCare's

 7 platform?

 8      A.  I testified in the areas that I think were the

 9 most aggressive and caused the concerns that are laid

10 out.  And I believe that they would all track back to

11 where the -- those being the root causes of what

12 actually occurred.

13      Q.  So aside from those three issues, you don't

14 agree that the company was too aggressive as it

15 approached PacifiCare's platform?

16      MR. VELKEI:  Objection, argumentative.

17      THE COURT:  I'm sorry.  You can answer.

18      THE WITNESS:  No, I don't believe it was too

19 aggressive beyond those three to my best recollection.

20      MR. STRUMWASSER:  Q.  When he says, "We overlaid

21 the UnitedHealth Group model on it and we've had to

22 retrench to bring more resources back," you don't

23 disagree with that, do you?

24      A.  I think he's referring to the eligibility

25 situation.
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 1      Q.  You agree with it with respect to eligibility,

 2 but you do not agree with it to the extent it exceeds

 3 the eligibility question?

 4      A.  I agree with it to the two places that I said

 5 where we had -- in eligibility and the point of service

 6 product processing, where we caught that break and had

 7 an issue determining what was in CAP and out, lost a

 8 little subject matter expertise.  Those two items, we

 9 pursued remediation as quickly as possible.

10      Q.  And except as to those, you would not agree

11 with that statement read to be anything more than that?

12      A.  The other matter that gets blended into this

13 is the contract rework or the redo caused a lot of

14 disruption and anxiety on the part of our customers.

15          So it created a lot of noise, and of course it

16 put us in -- the entire California market,

17 recontracting with every physician that was in our

18 former network with Blue Shield.

19          So that intensity puts a lot of noise in the

20 marketplace and, you know, a lot of uncertainty, if you

21 will.  And those things lead to other downstream

22 effects.

23      Q.  What sort of materials were created for the

24 December 2007 investor conference?

25      A.  Investor conference, we generally prepare a
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 1 series of leave behinds for the analysts.  And then we

 2 prepare PowerPoint presentation, sometimes video.  I

 3 don't recall exactly for this one what we prepared

 4      Q.  Let's go back to 1067 for a minute.

 5          On Page 2 of the 8-K, there's a reference to

 6 an audio Web cast of the conference.  Do you see that?

 7      A.  Yes.

 8      Q.  And United would have a copy of that audio Web

 9 cast, wouldn't it?

10      MR. VELKEI:  Calls for speculation.

11      THE COURT:  If you know.

12      THE WITNESS:  I don't know if we still have it or

13 not.

14      MR. STRUMWASSER:  Q.  The third sentence in the

15 same paragraph refers to a slide book.  Is that the

16 leave behind that you were referring to, or is that the

17 PowerPoint?

18      A.  Leave behind.

19      Q.  And an investor book containing answers to

20 questions frequently asked by investors.  Do you know

21 if a copy of each of those documents is retained?

22      MR. VELKEI:  Calls for speculation.

23      THE COURT:  If he knows.

24      THE WITNESS:  I believe so.

25      MR. STRUMWASSER:  Your Honor, in our original data
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 1 request, document request, CDI requested all documents

 2 prepared for or provided at this December 4th, 2007

 3 annual investor conference related to PacifiCare, and

 4 PLHIC responded that it would produce responsive and

 5 nonprivileged documents.  We got none of these

 6 documents.

 7      MR. VELKEI:  Your Honor, we've been through this

 8 drill before where Mr. Strumwasser has represented

 9 there were requests specific to documents he's now

10 seeking.  This is the first we've heard of it,

11 certainly the first I've heard of it.  I'm not aware of

12 any such specific request.

13          They've clearly known about these issues and

14 we have not received a call, e-mail, anything with

15 respect to asking about these documents.  Mr. Wichmann

16 is here.  I mean, to try to now create this excuse of

17 "We need documents, and they're missing," it's just not

18 valid.

19      MR. STRUMWASSER:  Request No. 38, "All

20 presentation materials, drafts of presentation

21 materials, all other materials and drafts of those

22 other materials prepared for or provided at the

23 December 4th, 2007 annual investor conference in New

24 York."

25      THE COURT:  What's the date on the document you're



18544

 1 reading from?

 2      MR. STRUMWASSER:  That's our initial document

 3 production request.

 4      MS. ROSEN:  It's document Request No. 3.

 5      MR. VELKEI:  Presumably, your Honor, if the

 6 document exists, we would have produced it.  This is a

 7 request from way back in the day.  I'm not -- you know,

 8 we produced what we had pursuant to the request.  To

 9 the extent you didn't order it --

10      MR. STRUMWASSER:  The response is that they will

11 produce.

12      MR. VELKEI:  Okay.  And we have produced 900,000

13 pages of documents.

14      MR. STRUMWASSER:  Well, I guess that answers it

15 then, doesn't it.

16      MR. VELKEI:  Yes, it does.

17      THE COURT:  Can you go back and look and see if

18 those documents still exist?

19      MR. VELKEI:  We can look and see what we produced,

20 your Honor.

21      MR. KENT:  The problem is, we're talking about a

22 document request that goes -- is this the original

23 request?  We're talking about things that were

24 requested in 2009, and we're hearing about it today,

25 when Mr. Wichmann's back for the second time?
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 1      THE COURT:  He's on the stand.  He came up.  So I

 2 don't know what to say.

 3      MR. VELKEI:  But this is something they knew

 4 about, your Honor.  And to the extent there was some

 5 issue with what was produced, the rule requires them to

 6 bring it within 15 days of the request.

 7          We've produced -- whatever he had, we would

 8 have produced over a year ago.  And literally we have

 9 not heard a single peep from anybody at the Department

10 that this is information they wanted.

11      THE COURT:  Put it in writing.

12      MR. STRUMWASSER:  Put in writing the request?

13      THE COURT:  Put it in writing when the request was

14 made, how did you it, and let them respond.  I don't

15 know.  It's kind of late.

16      MR. STRUMWASSER:  It's kind of late, but there's

17 nothing new about this.  We have had this problem arise

18 time and again.  We have a witness on the stand.  The

19 witness confirms the existence of documents.  It turns

20 out they're not there.  And we get them.

21          I'm not asking that your Honor do anything

22 with respect to anything other than requiring them to

23 produce the documents.  It's not hard to figure out

24 what the document is.  We've identified the document

25 request.  We've identified the number on the request.
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 1 And it seems to me, let them produce that, then we

 2 can -- maybe we can just use the document.  We have to

 3 deal with none of the downstream questions now.  Let us

 4 just get the documents.

 5      MR. VELKEI:  Your Honor, what is the need at this

 6 point in time?  We have something like seven different

 7 articles addressing that investor conference.

 8          Mr. Wichmann has testified at length and said

 9 that most of his comments were directed to UHG.  That

10 is the public company.  That's what investors invest

11 in.  The comments specific to PacifiCare he's addressed

12 at this hearing and in the various documents.

13      THE COURT:  What's the problem with producing the

14 documents?

15      MR. VELKEI:  I don't know that we have it, your

16 Honor.

17      THE COURT:  Will you look and see?

18      MR. VELKEI:  We will look and see if we've

19 produced it, your Honor.

20      THE COURT:  All right, thank you.

21      MR. STRUMWASSER:  Q.  Mr. Wichmann, do you believe

22 that in 2006 and 2007 United had a reputation for

23 acting arrogantly towards providers.

24      MR. VELKEI:  Irrelevant.

25      THE COURT:  What's the relevancy?
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 1      MR. STRUMWASSER:  All of the questions about

 2 whether -- about the complaints about providers, whose

 3 fault it was, whether it was the provider's fault, the

 4 company's fault, the reputation about arrogance, the

 5 company culture about arrogance that may have led to

 6 some of these violations -- that's what we're going to

 7 here.

 8      MR. VELKEI:  So United's reputation contributed to

 9 the alleged violations in the case?  It just doesn't

10 seem to have any bearing on the allegations of alleged

11 violations.

12      MR. STRUMWASSER:  It goes to the arrogance.

13      THE COURT:  All right.  I'll allow it.

14          Could you read the question, please?

15          (Record read)

16      THE WITNESS:  It's a hard question to answer.

17 It's, you know, five years later.  I was telling you

18 that time period since then -- which is about the time

19 I came into running operations for UnitedHealth

20 Group -- we have come to a greater appreciation of how

21 important it is for the parties to work together.

22          So I think arrogant is a difficult word,

23 meaning is a very strong word.  And if left to the yes

24 or no, which you're ultimately going to get me to, I'd

25 have to say that that word is too strong to describe
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 1 our relationship.

 2          Was it as good as it is today?  No.  We have a

 3 great relationship with physicians today.  But what it

 4 was at that particular point in time, you know, it's

 5 hard for me to actually recall.

 6      MR. STRUMWASSER:  1074.

 7      THE COURT:  All right.  Says, "Individual and

 8 Employer Markets Group," "David Wichmann, December 8th,

 9 2006."

10          (Department's Exhibit 1074, PAC0911005 marked

11           for identification)

12      MR. STRUMWASSER:  Q.  I'm going to have questions

13 for you, Mr. Wichmann, on Pages 11029 and 11030.

14      A.  To 1130?

15      Q.  11030.

16      A.  Okay.

17      Q.  I mean, 11029 I reference just because it's --

18 first of all, do you recall giving this presentation to

19 a leadership meeting December of '06?

20      A.  I do.

21      Q.  And starting on 11029, you're summarizing what

22 you consider to be the "status of our business"?

23      A.  I'm summarizing what I characterize as

24 opportunities to do better than we had at the time.

25      Q.  Those opportunities are part of the "status of
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 1 our business," right?  I mean, the "Status of our

 2 Business on 1029 is intended to be a title page for

 3 what follows, right?

 4      A.  These are opportunities that we have as a

 5 business to perform better.  They're not a status

 6 report.

 7      Q.  Just my question, though, "Status of our

 8 Business" is a title page for what follows, right?

 9      A.  Oh, I'm sorry.  You're on the break slide on

10 29?

11      Q.  Yes.

12      A.  Yes, "Status of our Business."

13      Q.  And now on 1030, we have the opportunities and

14 a number of bullets, right?

15      A.  Yes.

16      Q.  And those bullets are based in part on the

17 status of your business as of December of '06, right?

18      A.  Opportunities.

19      Q.  And are based on the status of your business

20 as of '06, right?

21      A.  Okay.

22      Q.  First one, "We have the best assets and people

23 in the industry."  That's what you think is the

24 then-present status of United, right?

25      A.  UnitedHealth Group -- UnitedHealthcare, yes.
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 1      Q.  It's not what other people think.  That is

 2 what you actually thought yourself of UnitedHealthcare,

 3 right?

 4      A.  I'm sure that this is what others felt about

 5 our company as well in terms of -- I don't know what

 6 our status was in terms of the most admired company in

 7 healthcare like it is today, but it may have been that

 8 in 2006 as well.

 9      Q.  So it's your testimony that this was your view

10 and may have been the view of others as well?

11      A.  Yes.

12      Q.  You say, "We have edge and the resources to

13 back it up," right?

14      A.  Yes.

15      Q.  And you say, "We have the right ideas...our

16 pace is slow and our execution sloppy."  Do you see

17 that?

18      A.  Yes.

19      Q.  And that was in fact your view in December of

20 '06, right?

21      A.  That is correct.

22      Q.  Fourth, you say, "We tend to admire things as

23 opposed to do something about them."  And that was also

24 your opinion in December of '06, right?

25      A.  General statements.
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 1      Q.  By "things" you meant problems?

 2      A.  No.  Like opportunities, sometimes we didn't

 3 move fast enough around a new market opportunity.  We

 4 didn't execute cleanly.  So let's not hastily

 5 generalize because that's not what these are intended

 6 to be.  They're intended to make a point around

 7 opportunities we have to improve.  And again, it's

 8 against a standard of performance which, at United, is

 9 very high.

10      Q.  "We sub-optimize our performance because we

11 don't operate as a single team with aligned

12 objectives."  That was your view in December of '06,

13 right?

14      A.  Yes, that's what it says.

15      Q.  I'm sorry?

16      A.  Yes, that's what it says.

17      Q.  And that was your view, right?

18      A.  Yeah.

19      Q.  Would it be fair to characterize this not

20 operating as a single team with aligned objectives as

21 referring to the problem that others would call

22 siloing?

23      A.  No.

24      Q.  The second to last bullet, "We are arrogant

25 and socially unconscious," do you see that?
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 1      A.  Yes.

 2      Q.  That was your opinion in December of 2006,

 3 right?

 4      A.  I wrote that, yes.

 5      MR. STRUMWASSER:  I have no further questions.

 6      THE COURT:  Okay.

 7      MR. VELKEI:  Take a couple minutes, your Honor?

 8      THE COURT:  Sure.

 9          (Recess taken)

10      THE COURT:  Okay.  Go back on the record.

11          Any redirect?

12      MR. VELKEI:  We have no redirect, your Honor, no

13 questions.

14      THE COURT:  All right.  Thank you.

15          Anything else we can do today?

16      MR. VELKEI:  Witness is excused?

17      THE COURT:  Witness is excused.

18      THE WITNESS:  Thank you, your Honor.

19      THE COURT:  We'll come back Monday at 1:30.

20      MR. VELKEI:  1:30.

21      THE COURT:  And we can take up putting this into

22 evidence, if you want, at that time.

23      MR. STRUMWASSER:  Sure.  That's fine.

24      MR. KENT:  And your Honor, we have a short reply

25 belief for the motion that's going to be heard on
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 1 Monday.

 2      THE COURT:  Okay.

 3          (Whereupon, the proceedings recessed

 4           at 3:32 o'clock p.m.)

 5
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 1 Monday, April 25, 2011               1:41 o'clock p.m.

 2                         ---o0o---

 3                   P R O C E E D I N G S

 4      THE COURT:  This is on the record before the

 5 Insurance Commissioner in the matter of the PacifiCare

 6 Life and Health Insurance Company.  This is OAH Case

 7 No. 2009061395, Agency No. UPA 2007-0004.

 8          Today's date is April 25th, 2011.  Counsel are

 9 present.  There is no respondent, which makes sense.

10 Don't want to waste anybody's time.

11          I thought maybe we could put into evidence the

12 documents that we had from Monday -- I mean -- Friday?

13 That long ago.  Then we could work backwards and see

14 where we are.  I think I have them in reverse order.

15          1074 any objection?

16      MR. VELKEI:  One second, your Honor.  No

17 objection.

18      THE COURT:  All right.  That will be entered.

19          (Department's Exhibit 1074 admitted into

20           evidence)

21      THE COURT:  1073?

22      MR. VELKEI:  No objection, subject to if we find

23 that this isn't an accurate version of the transcript

24 then we can raise it.  But I'm assuming them at their

25 word in pulling this off the Internet.
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 1      THE COURT:  All right.  That will be entered.

 2          (Department's Exhibit 1073 admitted into

 3           evidence)

 4      THE COURT:  1072?

 5      MR. VELKEI:  Yes, your Honor.  These are the

 6 articles.  And we absolutely object to entering them

 7 into evidence.

 8      THE COURT:  I'm willing to enter them as

 9 administrative hearsay.

10      MR. STRUMWASSER:  That's all we want.

11      THE COURT:  All right.  You've got it.

12      MR. VELKEI:  Administrative hearsay, your Honor?

13      THE COURT:  Yes.

14      MR. VELKEI:  How are they administrative hearsay?

15 We're talking about articles here talking about actions

16 in other states, penalties, representations by the AMA

17 about another one of these thousands of complaints kind

18 of things.  There is a lot of prejudicial information

19 that the Court has previously ruled irrelevant that's

20 embedded within these articles.

21      THE COURT:  We'll just have to sort it out.  It's

22 administrative hearsay.  It doesn't have any weight.

23 But I'll admit it as administrative hearsay.

24      MR. STRUMWASSER:  Whether or not it has weight or

25 not -- I take it that's not a categorical discussion of
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 1 administrative hearsay.

 2      THE COURT:  No, it's not but I told you how I feel

 3 about these things.

 4      MR. VELKEI:  Your Honor, and just on that -- I

 5 mean, going to this, looking at the Government Code

 6 here -- Mr. McDonald is the one that pointed this out

 7 to me, since he's more familiar with these proceedings.

 8 "Any relevant evidence shall be admitted if it is the

 9 sort of evidence in which responsible persons are

10 accustomed to rely on in the conduct of serious

11 affairs."

12          I mean, this is not articles on dot com

13 Internet.  It's not -- doesn't fall within that

14 standard.  And my concern is, you know, they were

15 brought in for the purported point of impeachment.

16 Obviously we disagree on that point, but there are some

17 pretty nefarious or some statements in there that we

18 very much disagree with.  And to the extent they are

19 now going to be part of this case, that's prejudicial

20 to us coming at the tail end here.

21          The Court has been very good about keeping out

22 evidence of other matters outside of California.  I

23 mean, there's representations by Ms. Rosen in there.

24 You know, there's statements from the AMA.  These are

25 troubling.  And at a minimum, we would want some kind
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 1 of representation from the Department that they don't

 2 intend to rely on any of the statements in those

 3 articles short of what was questioned, short of the

 4 specific statements about which Mr. Wichmann was

 5 questioned.

 6      THE COURT:  Look, certainly people do rely on

 7 articles.  And no finding of fact can be made alone on

 8 any of these documents.  And they were used in

 9 questioning.

10          I'm going to admit them as administrative

11 hearsay.  That's as far as they go.  I assume you have

12 the same objection to 1071?

13      MR. VELKEI:  It's 1068 through 1072 your Honor.

14      THE COURT:  I'm going to admit them all as

15 administrative hearsay with those limitations.

16          (Department's Exhibits 1068 through 1072

17           admitted into evidence)

18      THE COURT:  1067 is that Form 8-K.

19      MR. VELKEI:  That's fine, your Honor.

20      THE COURT:  That will be entered.

21          (Department's Exhibit 1067 admitted into

22           evidence)

23      THE COURT:  1066?

24      MR. VELKEI:  No objection, your Honor.

25      THE COURT:  That will be entered.
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 1          (Department's Exhibit 1066 admitted into

 2           evidence)

 3      THE COURT:  1065?

 4      MR. VELKEI:  No objection.

 5      THE COURT:  That will be entered.

 6          (Department's Exhibit 1065 admitted into

 7           evidence)

 8      THE COURT:  1064?

 9      MR. VELKEI:  No objection.

10      THE COURT:  That will be entered.

11          (Department's Exhibit 1064 admitted into

12           evidence)

13      THE COURT:  1063?

14      MR. VELKEI:  No objection.

15      THE COURT:  That will be entered.

16          (Department's Exhibit 1063 admitted into

17           evidence)

18      THE COURT:  1062?

19      MR. VELKEI:  No objection.

20      THE COURT:  That will be entered.

21          (Department's Exhibit 1062 admitted into

22           evidence)

23      THE COURT:  I think there were some other things.

24      MR. VELKEI:  We have a few more, your Honor, from

25 the first day, February 3rd.  I have Exhibits 942
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 1 through 946.

 2      THE COURT:  I have them all in evidence.

 3      MR. VELKEI:  I'm sorry.  Okay.  Mr. McDonald

 4 pointed out that I was mistaken thinking they were not

 5 in.  Forgive me.

 6      THE COURT:  Okay.  Is there anything else left

 7 over?  Hard to believe.  All of yours are in.  Okay.

 8          So then we need to take some of these up and

 9 then mark them.  And which motions do you want to do

10 first?

11      MR. KENT:  Whatever the Court has set up.

12      THE COURT:  So there were some declarations

13 filings, and I think they need to be marked separately

14 because --

15      MR. KENT:  Yes.

16      THE COURT:  It seems that they're all -- there's

17 different things for different ones.  So I believe the

18 first one I have is Margaret Dyke, which I would

19 propose to make 5561.  Does that sound right?  No?

20 Okay.  5560?

21      MR. McDONALD:  5560 would be the next one.

22      THE COURT:  Yes, sorry.

23          (Respondent's Exhibit 5560 marked for

24           identification)

25      THE COURT:  And I did not see any objection to
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 1 that one.

 2      MR. GEE:  We have no objection.

 3      THE COURT:  So that will be entered.

 4          (Respondent's Exhibit 5560 admitted

 5           into evidence)

 6      THE COURT:  And then the other one I saw no

 7 objection was the declaration of April Mitchem.

 8      MR. GEE:  The Department had no objection.

 9      THE COURT:  That will be 5561.

10          (Respondent's Exhibit 5561 marked for

11           identification and admitted into

12           evidence)

13      THE COURT:  Then there was a request to

14 cross-examine Mark Davidson which goes along with

15 the -- so let me mark the declaration of Mark Davidson

16 as Exhibit...

17          So 5562 is the declaration of Mark Davidson.

18          (Respondent's Exhibit 5562 marked for

19           identification)

20      THE COURT:  And they have asked to cross-examine,

21 so that one would be 1075, the request to

22 cross-examine?

23      MR. GEE:  Yes, your Honor.

24          (Department's Exhibit 1075 marked for

25           identification)
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 1      THE COURT:  So the request to cross will go with

 2 the record.  The declaration of Mark Davidson, I have

 3 two choices.  One is I can admit it as administrative

 4 hearsay, or I can grant the request to cross-examine.

 5      MR. McDONALD:  Your Honor, we're prepared to try

 6 to make Mr. Davidson available.  He's located in

 7 Kentucky though.  So I talked to -- he's an employee of

 8 the Rawlings Company, which is a vendor to PacifiCare.

 9      THE COURT:  Right, I remember that one.

10      MR. McDONALD:  And I talked to their lead lawyer

11 about trying to accommodate the Department's request.

12 Their strong preference is to have Mr. Davidson do it

13 from Kentucky.  So I would propose that as an initial

14 option.  I think we might be able to facilitate

15 arranging that fairly quickly.

16      MR. GEE:  I think that's going to be very

17 difficult.  We're going to have a lot of documents that

18 we're going to need to use with Mr. Davidson.  We have

19 requested records that he relied upon in his

20 declaration, and we have additional documents that we

21 may end up having to use.

22      THE COURT:  See what you can work out.

23      MR. KENT:  What's the Court's schedule look like

24 in May?

25      THE COURT:  Actually, it looks okay.  Right?  I'd
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 1 have to go look at a different calendar.  But my

 2 understanding is that -- you know, calendar is kind of

 3 heavy, and I'm sure they want me to do other things.

 4 But I'm sure we can find a day.  If you propose

 5 something, I can probably come up with it.

 6      MR. McDONALD:  Your Honor may recall, this

 7 involves this overpayment issue which we've been

 8 winnowing down to a smaller and smaller group.  As I

 9 understand it, I think Mr. Davidson's declaration

10 addresses about 3- or 400 of these letters that the

11 Department has challenged their providence.

12          I think we're getting into a pretty attenuated

13 issue.  I don't know how much time is going to be

14 required if the --

15      THE COURT:  It's up to you.  If you want it as

16 administrative hearsay, I can do that.  If you want it

17 as direct evidence, they've asked to cross-examine him.

18 I can't put him on as direct evidence unless you

19 produce him.

20      MR. McDONALD:  Well, we'll be engaged in a dialog.

21      MR. STRUMWASSER:  Does April still look terrible,

22 the balance of this month?

23      THE COURT:  No.  There's not much left, right?

24 Next week?

25      MR. KENT:  This week.
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 1          (Discussion off the record)

 2      THE COURT:  Okay.  We'll go back on the record.

 3      MR. VELKEI:  Your Honor, just really quick, if I

 4 may, I just wanted to, in an abundance of caution, on

 5 the Exhibits 1068 through 1072 on Mr. Wichmann, I just

 6 want to put on the record -- I think I've done this,

 7 but in an abundance of caution, we're objecting on the

 8 grounds of relevance and inadmissable hearsay.  That's

 9 it.  You've already made your ruling.  I just wanted to

10 make sure we were clear on our grounds.

11      THE COURT:  Sure.  There is a declaration of Noah

12 Rosenberg.

13      MR. KENT:  Yes.

14      THE COURT:  And there is a written objection.  So

15 the declaration is 5563.

16          (Respondent's Exhibit 5563 marked for

17           identification)

18      THE COURT:  And the objection will be 1076.

19          (Department's Exhibit 1076 marked for

20           identification)

21      THE COURT:  1076 is the objection to the

22 declaration of Noah Rosenberg.

23          So the objection goes with the record.  We'll

24 have to talk about the declaration.

25          Did you wish to be heard?
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 1      MR. KENT:  Yes, your Honor.  I think the objection

 2 was principally one of relevance.  It's relevant for

 3 several reasons.

 4          First, Mr. Rosenberg as counsel for the UCs

 5 was involved in contacts with CDI in 2007 -- at least

 6 in 2007.  The fact that Mr. Rosenberg, who was

 7 subpoenaed along with the UCs for documents in this

 8 case, he produced documents pursuant to the subpoena,

 9 did not take the position that there were privileged

10 documents in his possession that were -- that reflected

11 communications with CDI.

12          It goes right to the heart of whether there's

13 a reasonable expectation of confidentiality between the

14 UCs and CDI.  Here's someone who is a very

15 sophisticated attorney producing documents without any

16 kind of privilege claim.  We're going to be -- this

17 Court and the parties are going to be faced with the

18 same issue over the privilege claims that CDI is making

19 now on the UC documents generally.

20          I'd also note that, as far as we can tell, the

21 UC themselves have not taken the position that there

22 are any privileged documents as to communications

23 between CDI and the UCs.

24          In addition, on the issue of relevance,

25 Mr. Rosenberg's documents reflect, among other things,
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 1 communications with CDI over an April -- I believe it's

 2 2007 -- meeting.  There's an agenda.  Clearly, we're

 3 dealing with some relevant documents at this point.

 4          If CDI wants to argue about their weight, I

 5 think that's one thing, but to say that these documents

 6 are irrelevant I don't think flies.

 7      THE COURT:  Do you know what the big blank pages

 8 are?

 9      MR. VELKEI:  We can check.  Is there a Bates

10 number at the bottom of that, your Honor?

11      THE COURT:  No.  I didn't know if it was just

12 something that was --

13      MR. KENT:  Bad photocopying?

14      MR. GEE:  In the context, your Honor, it appeared

15 to separate.

16      THE COURT:  If you could check.  There was a

17 couple of them and they were a little -- we have had

18 them redact things.

19          Did you want to be heard on that?

20      MR. GEE:  Sure.  Just briefly, we laid it out

21 pretty fully in our objections.

22          Mr. Rosenberg produced four discrete

23 documents, none of which were relevant here.  One was a

24 communication with the DMHC.  One was a communication

25 about an issue that had nothing to do with anything in
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 1 this proceeding.  And one was a communication regarding

 2 a letter to PacifiCare's HMO entity.  It just has no

 3 bearing to this case.

 4          And we were never asserting work product

 5 privilege over these documents in any event, so it

 6 doesn't show that Mr. Rosenberg doesn't respect our

 7 work product.

 8      THE COURT:  If I admit it, are you objecting to it

 9 as hearsay or just --

10      MR. GEE:  As hearsay and as irrelevant.

11      THE COURT:  Anything further?

12      MR. KENT:  No.

13      MR. VELKEI:  Just on relevance, your Honor, just

14 to add a couple things.  I mean, the agenda that we're

15 talking about is an agenda related to their purported

16 complaints in connection with this action.

17          What we also thought was interesting, it

18 shouldn't be a surprise at this point, it is our view

19 that it is highly irregular for the Department to be

20 entertaining any discussion of contract rate

21 negotiations.

22          The documents that are attached to

23 Mr. Rosenberg's declaration, he had added as an agenda

24 item the contract issues.  In fact, it's also our

25 contention that the issues between PacifiCare and the
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 1 UC were contractual ones.  These weren't purported

 2 violations of law.  And the documents that were

 3 attached to Mr. Rosenberg's declaration support that.

 4      THE COURT:  I'm going to admit it as

 5 administrative hearsay.

 6          (Respondent's 5563 admitted into

 7           evidence)

 8      THE COURT:  Then the next ones are the

 9 declarations of Blue Shield of California, which I'm

10 going to mark as 5564 and the written objection as

11 1077.

12          (Respondent's Exhibit 5564 marked for

13           identification)

14          (Department's Exhibit 1077 marked for

15           identification)

16      THE COURT:  If you want to be heard on that -- I'm

17 kind of concerned about the -- go ahead.

18      MR. KENT:  You were going to say?

19      THE COURT:  Well, it's the -- it's not really the

20 declaration of the company.  It's the declaration of

21 Andrea DeBerry, Associate General Counsel of Blue

22 Shield, whatever.

23      MR. KENT:  Who is speaking on behalf of Blue

24 Shield.  It's a response to a subpoena that we served

25 on the Blue Shield PPO entity.
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 1      THE COURT:  All right.

 2      MR. KENT:  Again, the objection of the CDI is

 3 principally one of relevance.  The document -- or the

 4 documents or the declaration clearly is relevant issue

 5 in this case.

 6          One of the bigger issues is around how do you

 7 satisfy the CDI claims acknowledgement statute?  Here

 8 you have a carrier, one of the larger PPO health plans

 9 in California, based on this declaration, seems to have

10 been doing the same thing in the 2006-2007 time frame

11 as PLHIC was doing.

12          This shows that they're in fact -- this

13 further shows, in addition to the evidence that's

14 already been put on, that there was no notice, clearly

15 no adequate notice of this novel CDI interpretation of

16 that statutory language.

17          Also there's a clear inference that the

18 interpretation that PLHIC had of the statute is

19 reasonable, at a minimum.  And in all likelihood

20 correct since another large player came to the same

21 conclusion.

22          The notion that you can take different

23 inferences from that declaration flies in the face of

24 the fact that CDI has access, through its own records,

25 to all of this information about other carriers, other
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 1 health plans in California, what they do to satisfy

 2 this particular statute as well as the IMR statute

 3 that's at issue here.  And they -- CDI has chosen not

 4 to put that evidence on.

 5      THE COURT:  Did I read this correctly?  They have

 6 no documents in response to the subpoena?

 7      MR. GEE:  I'm wondering if I have the wrong

 8 version of the declaration because I get none of that,

 9 what Mr. Kent says, from their declaration that was

10 actually on file.

11      THE COURT:  I'll let it go with the record.  But I

12 don't see that it's got anything in it worth putting

13 into evidence.  You can argue from it that it's

14 negative.

15          The next thing I believe I have is the --

16      MR. KENT:  One last thing on that.

17      THE COURT:  Okay.

18      MR. KENT:  CDI had asked to, I believe, in the

19 alternative, to examine that witness.

20      THE COURT:  Did you?

21      MR. GEE:  No, we did not.

22      THE COURT:  I don't think so.  Not in that one.

23      MR. KENT:  All right.

24      THE COURT:  Then you're arguing about who's going

25 to pay for this --
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 1      MR. VELKEI:  Yes, your Honor.  The cost of the

 2 forensic examination.  Before we go there, your Honor,

 3 could I just raise a question for you on the UCPs?  We

 4 had talked about bringing a UC witness.

 5      THE COURT:  Oh, yes.

 6      MR. VELKEI:  If the concern on some of the

 7 documents that we're trying to submit, which go to a

 8 number of our defenses in the case that were attached

 9 to Mr. Rosenberg's declaration, is we need a live

10 witness to authenticate them, it seems like if the

11 Court is only going to admit this for administrative

12 hearsay, we have no choice but to bring a witness to do

13 that.

14          And the concern we have is some of the

15 documentation -- we were hopeful of avoiding perhaps

16 bringing a witness by simply attaching what was

17 produced pursuant to a valid subpoena in this case.

18      MR. GEE:  Well, our objection isn't just hearsay,

19 it's relevance.

20      THE COURT:  I know.

21      MR. VELKEI:  But the Court ruled on hearsay

22 grounds, because on relevance, for the reasons stated,

23 one, it's meetings with the Department about the

24 alleged complaints that were made in connection with

25 this proceeding.  Right?
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 1          And then there were another, two, your Honor,

 2 interspersing contract negotiations with these

 3 discussions is improper and goes to our defense of

 4 regulatory capture.  Mr. Rosenberg's documentation

 5 added that category.  And then it was forwarded to the

 6 Department.

 7          Finally there's documentation in there that

 8 supports the view that a number of the issues between

 9 the two companies were contract disputes, not purported

10 violation of law.  And some of this documentation goes

11 to those defenses.

12          So we're prepared to do whatever we need to

13 with the Court to get those in validly.  The concern

14 is, if there is an administrative hearsay concern --

15      THE COURT:  I thought you had that person testify

16 already about whether or not these were contract

17 disputes or not.

18      MR. VELKEI:  That was certainly part of it, but

19 this is new information that goes to that that we've

20 never seen this documentation.

21      THE COURT:  That's why it's administrative

22 hearsay, because it serves to explain or supplement

23 that testimony, otherwise it wouldn't be administrative

24 hearsay.

25      MR. VELKEI:  But, your Honor, these documents
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 1 stand alone on their face.  I mean, Mr. Rosenberg is

 2 the lawyer who is negotiating rates with PacifiCare and

 3 United.  And the fact that he was there in the first

 4 place at these meetings raises a whole host of

 5 questions.

 6      THE COURT:  You could have called him some time a

 7 long time ago.  We're done here.

 8      MR. VELKEI:  But your Honor, we've raised a number

 9 of times with the Court, and the Court agreed, we were

10 waiting on the subpoena.  We raised -- we may as well

11 call the witness.  That witness may well be

12 Mr. Rosenberg.

13      THE COURT:  I do have that issue as left open.

14 You want to propose to call him with Mr. Kennedy, let

15 me know.

16      MR. GEE:  Your Honor, let's be clear, the document

17 that Mr. Velkei is referring to, the agenda, this was a

18 version of the agenda that was sent to DMHC, not the

19 Department.  So whatever qualms they have about sharing

20 information with the Department, you are talking to the

21 wrong department.

22      MR. VELKEI:  Mr. Laucher produced a form of this

23 agenda that has contract issues and some of the very

24 markups that Mr. Rosenberg has on his document.  I'm

25 happy to pull it.
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 1      THE COURT:  I'm really done, Mr. Velkei.  I am

 2 done.

 3      MR. VELKEI:  Well, your Honor, I guess we would

 4 just need to notify the Court because we were given

 5 permission to call a UC witness.  And if it comes down

 6 to that, then perhaps we could just communicate with

 7 the Court via e-mail tomorrow whether we want to

 8 proceed or not.

 9      THE COURT:  All right.  Let me know.  The issue

10 about who's paying for the --

11      MR. KENT:  Yes, the forensic exam.

12      THE COURT:  Let me tell you how I feel about this.

13 If you recover something significant, I think the

14 Department's going to have to pay.

15          If you don't and you just went and this is

16 something that you were -- just needed to make check

17 out, I think you're going to have to pay for it.

18          So I don't know what you've recovered or are

19 going to recover.  I think you have to pay for it until

20 you find something.  Then you let me know.

21      MR. KENT:  That's -- your Honor, the only point

22 there is we wouldn't have to go through this

23 extraordinary expense and the effort but for the

24 fact --

25      THE COURT:  They told you there was nothing there.
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 1 They've told you.  You don't believe them.  I think

 2 that's fine.  I'm not going to get in the middle of

 3 that.  I told you you could do it, but I'm not going to

 4 make them pay for it if there's nothing there.  They

 5 told you there was nothing there.  If there's something

 6 there, if there's something significant there, we'll

 7 talk again.

 8      MR. STRUMWASSER:  That's fine with us, your Honor.

 9 I would like to make it clear that, if it turns out

10 that there is a new document that had not previously

11 been produced, that does not mean that your Honor has

12 jurisdiction to order us to pay, unless your Honor can

13 attach to that a finding of bad faith along the lines

14 of the APA.  I don't think you're going to find that,

15 but at the moment, all we need to say is good luck.

16      THE COURT:  I'm not even going to get that far

17 right now.  They told you there wasn't anything.  I can

18 understand why you're suspicious.  You go ahead.  If

19 you find something that's not been produced that is

20 significant and it looks like she did it on purpose

21 because she didn't want it to be revealed, then let's

22 talk again.

23      MR. KENT:  The problem -- it's common sense.  The

24 problem with documents that have been destroyed is

25 people don't know what -- what was destroyed.  They
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 1 didn't keep any record.  Didn't keep an index.

 2      THE COURT:  I know.  But you're going to -- that's

 3 why you went to look to see what's there.  If there's

 4 nothing there, then there's nothing there.  There's

 5 nothing I can do.  Right?

 6          So let me know if you find anything.  When is

 7 this supposed to be done anyway?

 8      MR. KENT:  That's a -- Ms. Evans can talk about

 9 that.  We've got a stipulation, as I understand it,

10 that still hasn't been finalized.

11      MS. EVANS:  Yes.  I think, Mr. Strumwasser, you --

12      MR. STRUMWASSER:  Yes, I have it.  I told

13 Ms. Evans on Friday that I haven't had a chance to look

14 at it yet.  That, alas, is still the condition, but

15 I'll get her to it this week.  You should be able to

16 proceed.  I don't know how long the actual stuff takes.

17 But it's not going to be -- you know, they're not going

18 to have the fruits of whatever this is going to produce

19 for a while.  But we'll move along expeditiously.

20      MR. KENT:  Can we have some kind of understanding

21 of what that means?  I understand that Mr. Strumwasser

22 and his team need some time to digest and respond, but

23 if we can have some kind of expectation.

24      MR. STRUMWASSER:  I said we'll get back to

25 Ms. Evans this week on the stip.
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 1      MR. KENT:  Thank you.

 2      THE COURT:  Okay.

 3      MR. GEE:  Your Honor, just for bookkeeping, do you

 4 want to mark the request for it?

 5      THE COURT:  Yes, I should mark the request and the

 6 response.  So thank you.

 7      MR. STRUMWASSER:  I think you had the request

 8 already.  Right?

 9      MR. GEE:  Perhaps that was marked already?

10      THE COURT:  The request -- I don't have it marked.

11 The one I have filed is the 15th.  So --

12      MR. STRUMWASSER:  I think the witness played

13 out -- and this is a familiar story -- is that they

14 make a request.  We say there's no authority.  Your

15 Honor says there doesn't appear to be any authority.

16 So they file something additional.

17          So I think we're now south of whenever the

18 thing was originally filed.  I think all we have now is

19 they have a brief -- which I think they call further

20 authorities or something.  We have our response, and

21 then they -- and that's it.

22      THE COURT:  So 5565 will be this PacifiCare Life

23 and Health Insurance Company's bench brief concerning

24 costs for compliance with February 23rd, 2011 order.

25 And that will go with the record.
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 1          (Respondent's Exhibit 5565 marked for

 2           identification)

 3      THE COURT:  And then 1078 is the opposition filed.

 4 And I have that file stamped as the 22nd.  That will go

 5 with the record.

 6          (Department's Exhibit 1078 marked for

 7           identification)

 8      THE COURT:  I don't know -- it may have come in

 9 before that.  It's when I downloaded it.

10      MR. STRUMWASSER:  That's fine.  I just didn't

11 remember.

12      THE COURT:  And I put the stamp on it.  I've only

13 been in and out of the office.  I haven't been here all

14 the time.

15          Okay.  I did have -- so I received the UC

16 documents that have been withheld and the list.  Do you

17 want the list separately marked?

18      MR. STRUMWASSER:  We're going to turn that over,

19 so I think it should be.

20      THE COURT:  Right, the confidential list.  I'm

21 going to mark the confidential list --

22      MR. GEE:  In fact, it has been turned over.

23      THE COURT:  -- as 1079.

24          (Department's Exhibit 1079 marked for

25           identification)
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 1      THE COURT:  And then the envelope should have its

 2 own number, right?  So we'll make that 1080.

 3          (Department's Exhibit 1080 marked

 4           for identification)

 5      THE COURT:  Then you gave me another little set of

 6 documents with another cover letter that said that, on

 7 the 17th, you got another set.

 8      MR. GEE:  I just don't recall.  I'm sorry, your

 9 Honor.

10      THE COURT:  Were these included in 1079 and 1080?

11 And I propose we give this one (indicating) to

12 PacifiCare.  The rest not.

13      MR. GEE:  Can I just take a moment?

14      THE COURT:  Yes.

15      MR. GEE:  But to answer your question, the

16 documents in here were included in 1080.

17      THE COURT:  So you don't need a separate thing for

18 this?

19      MR. GEE:  No.

20      THE COURT:  So shall I return those to you?

21      MR. GEE:  Sure.  Then the documents we said were

22 produced were produced.

23      THE COURT:  You produced those, and then I

24 proposed that one (indicating).  You can take a minute,

25 whatever.  We can take a break.
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 1          So there's this set of documents "Opposition

 2 to California Department of Insurance," Exhibit 5551,

 3 "Renewed Motion to Compel" with a declaration of

 4 Mr. Gee.  Can I do that as one document?

 5      MR. GEE:  Sure, your Honor.

 6      THE COURT:  So that would be 1081.

 7          (Department's Exhibit 1081 marked for

 8           identification)

 9      THE COURT:  Then I have a reply in support.

10      MR. KENT:  Yes.

11      THE COURT:  Which would be 5566.

12          (Respondent's Exhibit 5566 marked for

13           identification)

14      THE COURT:  So even though it came in earlier than

15 that, it's got today's date on it.

16          And that's 5566.  And that is reply.

17          Those will go with the record.

18          The UC documents that were withheld in that

19 envelope go with the record, and so would the motion in

20 this 5551 go with the record.  So do you want argue

21 that one now?

22      MR. VELKEI:  Your Honor, I just wanted to, if we

23 could, address the UC piece of it, or we can do it

24 afterward, whatever your preference is.  We did have a

25 few concerns and a question about a particular item on
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 1 the log, if that's okay.

 2      THE COURT:  Okay.

 3      MR. VELKEI:  Understanding the Court's view of

 4 this proceeding with respect to the third party

 5 communications involving the CMA, we've kind of used

 6 that as the standard by which this should have been

 7 conducted.  And we want to submit that the Department

 8 has not even done what they did in the CMA instance.

 9          Specifically, there is no evidence to suggest

10 that the UC system had -- that the Department had a

11 reasonable expectation of confidentiality in its

12 communications with the UC system.  So first of all,

13 there's no declaration from anybody at the UC system in

14 contrast with the CMA.

15          The Department made much of the fact that

16 there was a declaration from the CMA saying that they

17 expected this information to be confidential.  Here

18 there is none.  And, to the contrary, the UC system

19 acted quite the contrary.  They submitted a privilege

20 log which contained very limited communications between

21 their lawyers -- internal communications with the

22 lawyers, nothing of any of the roughly hundred or so

23 documents that were added by the Department one month

24 later.

25          So clearly, based upon the documentation from
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 1 the UC's perspective, there wasn't this expectation of

 2 confidentiality.  And the Department has introduced

 3 nothing to suggest that there was in fact that

 4 agreement, at least as far as I'm aware.

 5          I also did want to note for the record that

 6 here we're talking about, if you can combine the UC

 7 system together just on the medical, the hospitals, I

 8 mean, we're talking about hundreds of millions of

 9 dollars in revenue per year.  This is a small

10 corporation if not a large corporation in the scheme of

11 things.  And the idea that they are somehow able to

12 have these communications with the Department and that

13 their interests are so aligned such that these

14 documents don't see the light of day just doesn't seem

15 appropriate, your Honor.

16          So that's really the context.  But here, the

17 Department hasn't even done what they did in the CMA

18 case, which is submit some form of declaration,

19 something to suggest that there is an expectation of

20 confidentiality.  And to the contrary, UC's conduct

21 demonstrates there was no expectation.

22      MR. GEE:  That's just not right.  That's not a

23 correct statement of the law that the parties have to

24 be aligned.

25          The actual law requires that only that a third
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 1 party with whom attorney work product is shared has,

 2 "no interest in maintaining confidentiality."  UC was

 3 an early complainant.  They're cited in the OSC.  They

 4 and the Department had an expectation that these

 5 documents -- the confidentiality of the documents would

 6 be maintained.

 7      MR. VELKEI:  Saying it's so, your Honor, is very

 8 different from satisfying the burden that the law

 9 requires.  It's their burden to prove.

10      THE COURT:  I'm not changing my ruling, so.

11      MR. VELKEI:  Understood.  We thought it was

12 important to raise with the Court.

13      THE COURT:  Right.

14      MR. VELKEI:  One other issue, your Honor, on the

15 rate negotiation, we saw some limited communications on

16 rate negotiation in the documents that were produced.

17 This is on the UC piece, so this is outside of the

18 privilege log.

19      THE COURT:  Okay.

20      MR. VELKEI:  We actually communicated with UC's

21 lawyers and said, "Did you in fact turn over rate

22 negotiation documents?"  And he said that there was one

23 document that he thought touched on the issue.  And it

24 was UCOP92 to 93, Bates numbers.  And that turns up on

25 the Department's privilege log as irrelevant.
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 1          So we would ask at a minimum if that document

 2 could be turned over.

 3      THE COURT:  I'll look at it.

 4      MR. VELKEI:  Thank you.

 5      MR. GEE:  Your Honor, this is a document

 6 discussing rate negotiations and communications with

 7 the DMHC.  Cindy Ehnes is with the DMHC.

 8      THE COURT:  Okay.  Well, I'll look at it.

 9          Where are the Bates numbers on these?

10      Ms. ROSEN:  Lower right-hand corner.

11      MR. VELKEI:  And it was UCOP92 to 93 is what

12 the --

13      THE COURT:  That's what you said.

14      MR. STRUMWASSER:  Remember, there are three series

15 of --

16      THE COURT:  Yes, I know.

17      MR. VELKEI:  That appears on the privilege log

18 kind of towards the end.

19      THE COURT:  I saw it's at the end.

20          Is this it (indicating)?  That's not -- is

21 this what he's talking about?

22      MR. GEE:  No.

23      THE COURT:  Do you want to find it?

24      MR. GEE:  That's our copy, your Honor, if you want

25 to look at that.
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 1      THE COURT:  Okay.

 2      MR. GEE:  I can look through your copies.

 3          Here it is, your Honor.

 4      THE COURT:  Okay.  So who's Margaret Martin?

 5      MR. VELKEI:  She's the head of contracting for

 6 UCSF.  She actually came on the stand.  We

 7 cross-examined her sometime last year.

 8      THE COURT:  And Santiago Munoz?

 9      MR. VELKEI:  I believe he's -- the title that I

10 saw was something to do with clinical development.

11      MR. STRUMWASSER:  He's the vice president of the

12 university.

13      MS. ROSEN:  He's in the office of the president.

14      MR. VELKEI:  But he's not a legal -- clinical

15 development was the department that he ascribed his

16 affiliation to.

17      THE COURT:  It does say it's about a meeting with

18 Cindy Ehnes.

19      MR. GEE:  She's DMHC.

20      THE COURT:  Yes, I know who she is.

21      MR. VELKEI:  So it's strictly related to

22 Ms. Ehnes?

23      THE COURT:  Yes, it is.

24      MR. VELKEI:  Thank you, your Honor.

25      THE COURT:  Does that help?
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 1      MR. VELKEI:  Yes, it does.  Appreciate it.

 2      MR. GEE:  Thank you.

 3      MR. VELKEI:  And we checked, by the way, on

 4 Mr. Rosenberg's declaration.  Those dark pages are in

 5 fact just dividers.

 6      THE COURT:  Thanks.  They didn't have numbers, but

 7 you never know.  Right?

 8          Okay.  So now we're back at this further

 9 compel?

10      MR. STRUMWASSER:  Your Honor, on UCLA 127 you just

11 gave us, could we hold on to that and get back to your

12 Honor on it?

13      THE COURT:  Yes.  I just don't see why they can't

14 have it.  But you have a reason, you need to let me

15 know.

16      MR. STRUMWASSER:  Sure.

17      THE COURT:  So 5551 is -- did you wish to be heard

18 on that?

19      MR. KENT:  Yes, we're ready to proceed.

20      THE COURT:  Go ahead.

21      MR. KENT:  Thank you.

22      THE COURT:  Now we're back at the other one.

23      MR. KENT:  The motion to compel CDI privilege log.

24 Right.

25      THE COURT:  Okay.



18591

 1      MR. KENT:  Burden of proof is on the party

 2 claiming a privilege.  Here we have a privilege log

 3 which we believe to be quite inadequate.  It creates

 4 several issues, not just for us but, we think, for the

 5 Court.  A good example is with the EOB, EOP-related

 6 documents.  There are a number of documents on that

 7 privilege log which, if you look at the authors or the

 8 recipients or the CCs, they're not associated with any

 9 attorney.

10          Given that omission, I don't know how anyone

11 begins, short of an in camera review, of concluding

12 that any type of viable privilege in fact applies to

13 those documents.  The notion that, when there's a

14 motion to compel that's filed, the opposing party makes

15 some recitations of one or a couple of the documents

16 that there apparently is a lawyer who is copied or

17 somehow involved with one e-mail in a whole chain

18 doesn't seem to remedy the omission.

19          We have a right, I think, to see -- have a

20 privilege log that adequately captures the documents

21 with sufficient detail that this Court, our client, as

22 well as anyone else who takes a look at this record,

23 could conclude that actually there is arguably some

24 privilege that applies.

25          The issue of the EOPs and the EOBs -- and I
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 1 know the Department has raised an argument that this

 2 motion is somehow too late.  The fact of the matter is,

 3 we visited these issues back the week before this

 4 hearing began, way back in 2009.  At that time, the

 5 Court denied our motion without prejudice, indicated

 6 right on the record that we could bring this again

 7 later, after we were into the evidence.

 8          We all know that much has changed in the

 9 course of this case, in particular the second

10 supplemental accusation was filed which raised several

11 hundreds of thousands of alleged violations around EOBs

12 and EOPs.  The allegation, the specific allegation in

13 that pleading, is that, after PLHIC was put on notice

14 of what the Department contended were omissions in

15 these form documents, that we then somehow didn't move

16 forward promptly enough.  And the alleged violations

17 coincide to the period between when we supposedly got

18 first notice and when we put revised form documents

19 into circulation.

20          The Court has heard from a number of witnesses

21 that have testified to internal machinations that were

22 going on, not at PLHIC, but within the Department in

23 that time frame.  So the Department has -- in addition

24 to not carrying the basic burden of proof in terms of

25 this privilege log, the Department has interjected this
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 1 issue of the timing into this case to put at issue who

 2 was responsible for the time it took to get what the

 3 Department apparently now agrees are satisfactory form

 4 documents into circulation.

 5          Given that, the notion that you could have

 6 over 20 documents in that same time frame over a

 7 multi-week period which have not been produced, which,

 8 according to the privilege log, as far as we can tell,

 9 there's no reason to believe they are privileged, seems

10 to at a minimum do nothing more than create a huge hole

11 in this record for the parties here, for the Court, and

12 for anyone else who would look at this record.

13          I bring up the second point because, beyond

14 the burden of proof, it seems that, by putting this

15 timing issue -- interjecting this timing issue into

16 this case, in fairness, the Department needs to produce

17 these documents or at a minimum give us an adequate

18 privilege log that actually documents or would begin to

19 support these claims of privilege.

20          Further, on the privilege log, when we look at

21 the documents over the course of this hearing that have

22 been produced, when we have sometimes complained,

23 sometimes filed motions, sometimes in the course of

24 testimony documents have been mentioned by witnesses or

25 we've seen them in documents that were belatedly
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 1 produced by CDI and we've asked for them, and there has

 2 been a claim or a suggestion that they were privileged,

 3 we can't seem -- I shouldn't say "we can't seem."  We

 4 cannot tie those documents by document number, by

 5 dates, by anything to documents on that privilege log.

 6          It's as if -- and we pointed out in our moving

 7 papers and our reply papers a number of examples of

 8 this where literally we seem to be looking at two

 9 universes of documents -- ones that are being claimed

10 as privileged on that privilege log and ones that are

11 being claimed as privileged at one point or another in

12 this case.

13          So we again ask the Court to either order

14 these documents produced -- we're late in the game.  If

15 there was a claim of privilege, it certainly hasn't

16 been adequately supported.  The burden of proof hasn't

17 been carried, and the documents should be produced.

18          But at a minimum, we should have an adequate

19 privilege log so we can see at least that there is some

20 viable claim that is being made here, not just for our

21 benefit but for the benefit of the Court and the

22 benefit of any other court or trier of fact that looks

23 at this record.

24          Thank you.

25      MR. GEE:  Sure, let me just start.  This motion is
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 1 extremely untimely.  We're talking about a privilege

 2 log that was served in November of 2009.  It's clear

 3 the APA requires -- has time limitations.  It's 15 days

 4 after it's served.  And in fact, PacifiCare had the

 5 opportunity and did file a motion to compel on this

 6 issue log.  Those motions have been litigated and

 7 resolved.

 8          The notion that they raise in their reply and

 9 Mr. Kent has raised now, that your Honor denied that

10 motion without prejudice, is just plain wrong.  If your

11 Honor will recall, there were four pretrial motions

12 that PacifiCare brought, three of which were

13 procedurally improper.  There was a motion to strike

14 vaguely pled and unpled violations.  And your Honor

15 explained to PLHIC that the APA doesn't allow for that,

16 and that violations couldn't be dismissed at that

17 stage.

18          Then there was another motion to strike

19 allegations that didn't specifically cite Section

20 790.03 and your Honor again summarily denied that

21 without reaching the merits and said, "I think this is

22 a proper argument to make at the end of the hearing.

23 I'm denying it only as a prehearing motion without

24 prejudice to bring it up at a later date."

25          Then PLHIC had another motion to strike claims
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 1 based on the undertakings, and your Honor also

 2 summarily denied that without reaching the merits and

 3 said, "I'm denying without prejudice," said "There are

 4 facts that you need to prove, so I'll allow you to do

 5 that.  I'll allow you to make that argument at the end

 6 of the hearing as an affirmative defense to that

 7 portion of the OSC."

 8          And then we had PLHIC's prehearing motion to

 9 compel.  And that was the only procedurally proper one.

10 Your Honor heard argument on that.  We went through the

11 privilege log.  Your Honor made rulings about specific

12 entries on the privilege log.  And your Honor said

13 nothing about denying it without prejudice.  In fact,

14 your Honor granted that motion in part.

15          The out-of-context quote that PLHIC cites in

16 their reply about it being denied without prejudice

17 clearly relates to those other motions that your Honor

18 didn't -- that your Honor didn't rule on and that your

19 Honor summarily denied.

20          In fact, if your Honor reviews the context in

21 which she made that statement, the next thing your

22 Honor said was, "And I don't think any of these issues

23 are going to go away.  I don't expect them to go away.

24 I'm going to have to rule on them at some point.  I'm

25 just not going to rule on them now."
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 1          So clearly that couldn't have applied to the

 2 motion to compel.  And PLHIC's contention now that

 3 there have been changed circumstances is just wrong

 4 also.  If a document's privileged, it's privileged.

 5 And I don't think PLHIC is saying that the words on the

 6 privilege log magically changed since 2009.

 7          Those are there, the privileged documents, and

 8 the fact that the Department has found additional

 9 violations doesn't change the privilege nature of those

10 documents.  So our position is that PLHIC shouldn't be

11 rewarded by filing this extremely untimely motion.  And

12 we're happy to address the merits if your Honor would

13 like, but we would ask and urge the Court to deny it

14 based on it being untimely.

15      THE COURT:  Okay.

16      MR. KENT:  Your Honor, the quote from that

17 December 1, 2009, hearing applied to this motion.  It

18 applied to the others.  We had a conversation at the

19 end, on the record, of that hearing about the Court's

20 feeling that raised both -- all these matters on the

21 front end of the case was going to be, in essence,

22 premature.

23          We disagreed at the time.  However, what the

24 Court held, the Court held.  We are revisiting that

25 issue to close the loop.
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 1          Second, as I pointed out a few moments ago,

 2 the second supplemental accusation is -- in our mind,

 3 we don't think that it has much merit, but it has a

 4 whole lot of alleged violations in it.  And it's all

 5 about a particular time period.  CDI put this matter,

 6 this timing issue, at issue.  Even if these documents

 7 might arguably have been privileged to begin with, any

 8 privilege has been waived.

 9          But that certainly doesn't change the

10 fundamental problem with that log, which is it doesn't

11 have enough detail for anyone -- the parties, the

12 Court, anyone -- to actually determine whether there's

13 been a prima facie showing of some type of privilege.

14          Indeed, I did mention this before.  There are

15 a page of two worth of entries.  And we put that

16 into -- attached to Ms. Walker's declaration in support

17 of the motion itself, where the only piece of

18 information on that log other than a document number is

19 the claim of privilege, not a recipient, not an author,

20 not a type of document, not a comment.  That simply is

21 not adequate.

22      MR. VELKEI:  Your Honor, I just wanted to remind

23 the Court, we had brought this up actually last year,

24 in April of 2010.  This was when we were trying to get

25 communications with the CMA from the Department; they
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 1 said it didn't exist.  And you said "serve a subpoena."

 2 We also brought up a number of these issues about no

 3 lawyer appearing on the documents that were on the

 4 privilege log.

 5          And the Department had represented and you'd

 6 asked on certain categories that they meet and confer.

 7 So part of this has been a process of sitting down with

 8 the Department.  Those were not ruled on by the Court.

 9 The Court said, "Listen guys, meet and confer, figure

10 out what's going on."  And we are now bringing this

11 motion.  So this has been an iterative process, so to

12 speak.

13      MR. KENT:  And to put that in further context, you

14 can see from the record in our motion that, post that

15 April 2010 hearing, we had a meet and confer with

16 Mr. Gee.  We wrote follow-up letters.  There was a

17 representation at one point that the Department would

18 go through the list of specific items on the privilege

19 log that we had a problem with.  And then the

20 Department lost interest or -- we don't know.  But they

21 stopped working with us.

22          We weren't going through that effort because

23 we thought that it might be an interesting undertaking.

24 We were going through that effort, that extensive

25 effort, because we were invited to do that by the
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 1 Court.

 2      MR. GEE:  That's just not right.  Coming out of

 3 the April hearings, those were specifically about third

 4 party communications.  And we've resolved that.  We've

 5 made representations that we've produced everything

 6 that we had.  In fact, the UC's recent production

 7 confirms that.

 8          The so-called meet and confer that Mr. Kent is

 9 now raising, we met in September of last year, also too

10 late.  And at that time, I explained to them that I was

11 not considering that a meet and confer and that any

12 motion to compel such as this was untimely.  And I

13 warned them about that.  And I confirmed that position

14 in an e-mail which is attached to my declaration here.

15          I had said that I would look at -- if they

16 gave me a discrete list of documents that they had

17 problems with, I would look at it and review it.  And

18 what came to me after that was a list of 500 entries, a

19 third of our privilege log.  It wasn't much different

20 than just throwing the whole privilege log on me and

21 saying, "Review every single one of these documents

22 once again."

23      THE COURT:  Do you want to address the fact that

24 there are some documents that don't have a to and from,

25 they just say "privileged"?
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 1      MR. GEE:  I don't know exactly which ones they're

 2 referring to.  I do know that, your Honor, at the

 3 prehearing conference, we went through specific entries

 4 that they complained about that issue.  And we

 5 explained to your Honor and made representations about

 6 what those documents were.

 7          A large number of them were the legal services

 8 referral.  And on the comment side it said "concerns

 9 legal services referrals."  And I explained to the

10 Court that those documents don't necessarily have a to

11 and from because they come from a department and the

12 way it was coded, it just -- unfortunately, if we lived

13 in a perfect world, it perhaps would have put the

14 department from which it came and the department which

15 it was going, which was the legal department.

16          But we went through them with your Honor at

17 the prehearing conference.

18      THE COURT:  Anything further?

19      MR. KENT:  No, your Honor.  Well, let me just --

20 one thing.  There's something called invited error.

21 And we're trying to avoid a situation where the Court

22 is being invited to, what we believe, make an error.

23 There is time to fix at least this issue.  That's all I

24 have.

25      MR. STRUMWASSER:  I would just like to clarify
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 1 that I don't know of any cases in which invited error

 2 was applied when a party blew a deadline and then came

 3 back literally more than a year later and said, "Would

 4 you please rule again?"  And the Judge said, "It's too

 5 late."  That ain't invited error.  That's called

 6 "over."

 7      MR. KENT:  Well, let me address that.  We raised

 8 this issue for the first time before we even started

 9 this hearing in 2009.  I don't know how anyone could

10 suggest that we haven't been on this issue from the

11 getgo.  We have filed a series of discovery motions in

12 this case to try to protect PLHIC's interest.

13          This notion that the Department wants to stand

14 on a privilege log which was deficient to begin with

15 and remains deficient to this day, despite all we've

16 gone through, is something that we are fundamentally

17 objected to.  And that's why we have filed this motion.

18      THE COURT:  Anything further?

19      MR. STRUMWASSER:  That's it.

20      THE COURT:  That's the last part of this?

21          All right.  I'm not going to change my ruling.

22 My understanding is you were going to take this up.

23 You were going to take this up, were you not?

24      MR. KENT:  Take it up to?

25      THE COURT:  Wherever it goes from here.
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 1      MR. KENT:  I think, your Honor, the only issue

 2 we've expressed an indication to take up is the issue

 3 on the CMA at this point, in terms of a writ, if that's

 4 what you mean.

 5      THE COURT:  Yes.

 6      MR. VELKEI:  That was the only thing that we

 7 indicated we wanted to take up.

 8      THE COURT:  Okay.  I'm not going to change the

 9 ruling.

10      MR. VELKEI:  Should we talk, though, about that

11 writ then?  Because I know that -- Mr. McDonald talked

12 to Ms. Boomer in Sacramento about how to get this all

13 sorted out.

14      THE COURT:  Okay.

15      MR. McDONALD:  So, your Honor, I had a

16 conversation with Ms. Boomer about a week and a half

17 ago.  As I understand it she's a lawyer for OAH.

18      THE COURT:  Yes, she's our attorney.

19      MR. McDONALD:  She thought maybe just a draft

20 certification that we would prepare might work.  So I

21 was going to submit that.  She had suggested I could

22 also send her a copy of it.  She says she has a clerk

23 or something up there.  So what I was going to suggest,

24 your Honor, is that I would send a cover letter to her

25 and a copy to the Department just indicating that I
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 1 have transmitted a copy to her as well.

 2      MR. STRUMWASSER:  You know, I don't know -- my

 3 understanding of this is that the Department doesn't

 4 certify a record at this point.  I think that is the

 5 correct answer.

 6          My understanding of administrative law

 7 practice is that, if somebody is going to try to get

 8 judicial relief when there is no record completed yet,

 9 that the party puts together whatever it wants; it

10 simply authenticates the documents by declaration.

11          I'm not sure how many documents are on this.

12 I've never seen this CD before.  But I don't think that

13 OAH is under any obligation to do a page-by-page

14 comparison.

15          And I think to sign this certification is

16 misleading because it implies the existence of an

17 administrative record that in fact is not.

18      MR. McDONALD:  Your Honor, there's an

19 administrative record that's certainly in the process

20 of being created.

21      THE COURT:  Sure, sure.

22      MR. McDONALD:  What we're seeking review of is a

23 portion of that.  One of the real troublesome rankles

24 here is that the key set of documents that we are

25 seeking review of, we can't get access to.  So we have
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 1 to have a mechanism, I think, for getting material to

 2 the superior court.

 3          What I had anticipated is that we would file a

 4 writ petition, append to it a certification containing

 5 the portions of the record to which we have access, and

 6 that the Department would then arrange to file with the

 7 superior court those missing elements.

 8      MR. STRUMWASSER:  That has nothing to do with

 9 this.  That has nothing to do with certifying the

10 non --

11      THE COURT:  But you did say you would do that,

12 right?

13      MR. STRUMWASSER:  Absolutely.  If PacifiCare goes

14 to court and asks to have in camera review or some

15 other way asks to have those documents produced, and

16 the Court says, "Yes, let's do that," we will come back

17 here; we will ask your Honor to give it to us and we

18 will transmit it to the Court in camera.  That's not

19 the issue.

20          But this certification thing that Mr. McDonald

21 just passed around, as he now explained, does not

22 contain those documents.  So this doesn't help him at

23 all on those.

24      MR. McDONALD:  Well, your Honor, I think what I

25 heard from Mr. Strumwasser is something different than
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 1 I'd understood.  It sounds like he's suggesting he will

 2 not even submit the documents to the Court unless he's

 3 instructed to by the Court.

 4          I think that's troublesome, and what we would

 5 do is work with OAH to get that in to the Court

 6 irrespective of the Department's --

 7      THE COURT:  If Ms. Boomer says I can do this, I'm

 8 willing to do it.  I don't know that we've experienced

 9 anything like this before.  So I'm not sure there's

10 precedent in our office.

11          If Ms. Boomer says we can do it this way, we

12 can do it this way.  I don't have a problem with that.

13 If she says we can't do that because there's no record,

14 then I can't do it.

15      MR. STRUMWASSER:  The only consequence to the

16 point Mr. McDonald just made is, if it turns out that

17 PacifiCare wants these documents to come in to the

18 Court, and it can't get the Court to say, "Yes, I want

19 them," then we're not going to be producing them.

20 That's the issue.

21          But again, that has nothing to do with this.

22 So for your Honor's benefit and I guess indirectly for

23 Ms. Boomer's, we are of the view this is not a

24 certification of a record because there is no record to

25 certify at the moment.
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 1          There is no such thing as a certification of a

 2 record in progress.

 3          And what this really looks like is an excerpt

 4 of the record, which will require somebody at OAH, if

 5 they want to authenticate it for them, to go through

 6 page by page.  And I don't think OAH is obliged to do

 7 that.  The company can do that, then the

 8 Department's -- the burden is on the Department to

 9 refute their claim that this is or is not a document

10 from the record.

11          But that's, you know, that's a matter offline.

12 OAH has enough to do without having to engage in early

13 judicial review efforts that are as voluminous as this.

14      THE COURT:  I'll do whatever Ms. Boomer tells me

15 to do.  And she also has another clerk up there who's

16 named Dean, Tim Dean.  That's his job.  So I assume

17 that you can talk to her.

18          I see Mr. Strumwasser's issue.  And that is

19 not -- it's not the total record, but it is whatever

20 you say.

21      MR. McDONALD:  Right.  And if your Honor reviews

22 the document, this document doesn't suggest it's a

23 total record.  In fact the title even says

24 "Certification of Excerpt of the Administrative

25 Record."  The whole point is that we can't frankly
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 1 do -- we can't provide the record -- the essential

 2 piece of the record that we think a court has that I

 3 hear from the Department that now they're going to put

 4 in an impediment before that part of the record will go

 5 in, which is different than what I understood coming in

 6 here.

 7          But my suggestion is, why don't we work a step

 8 at a time, proceed with this.  I will send it directly

 9 to Ms. Boomer, and OAH can make its determination.

10      THE COURT:  Whatever they want to do is fine with

11 me.  And I don't know how they want to do it.  They

12 might want to get somebody to do this and then -- I

13 don't know, honestly, how it -- I think

14 Mr. Strumwasser's suggesting that you can certify the

15 record.

16      MR. McDONALD:  Well, I think as trustworthy as any

17 of us on this side may appear, I'm not sure we have the

18 same imprimatur as coming from OAH, and particularly

19 the issue about the withheld record, Exhibit 990, I

20 think is the real troublesome question.

21      MR. STRUMWASSER:  But this doesn't fix that.

22      MR. McDONALD:  Well, we're trying to do what we

23 can.

24      THE COURT:  Okay.  Tell Ms. Boomer to e-mail me.

25 Whatever her instructions are, we'll do.  She seems
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 1 very nice, although I've never actually met her.

 2          Okay.  Anything else?

 3      MR. STRUMWASSER:  Nothing from the Department.

 4      MR. KENT:  I don't believe so, your Honor.

 5      MR. VELKEI:  Thanks for your time today.

 6          (Whereupon, the proceedings concluded

 7           2:52 o'clock p.m.)
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 1 STATE OF CALIFORNIA     )

                        )   ss.

 2 COUNTY OF MARIN         )

 3          I, DEBORAH FUQUA, a Certified Shorthand

 4 Reporter of the State of California, duly authorized to

 5 administer oaths pursuant to Section 8211 of the

 6 California Code of Civil Procedure, do hereby certify

 7 that the foregoing proceedings were reported by me, a

 8 disinterested person, and thereafter transcribed under

 9 my direction into typewriting and is a true and correct

10 transcription of said proceedings.

11          I further certify that I am not of counsel or

12 attorney for either or any of the parties in the

13 foregoing proceeding and caption named, nor in any way

14 interested in the outcome of the cause named in said
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 1 Wednesday, May 18, 2011             11:17 o'clock a.m.

 2                         ---o0o---

 3                   P R O C E E D I N G S

 4      THE COURT:  This is on the record.  This is before

 5 the Insurance Commissioner of the State of California

 6 in the matter of PacifiCare Life and Health Insurance

 7 Company.  This is OAH Case No. 2009061395, Agency

 8 No. UPA 2007-00004.  Today's date is May 18th, 2011.

 9          Counsel Mr. Gee is present for the Department

10 of Insurance.  And Mr. Kent, Mr. Velkei, and

11 Mr. McDonald and Ms. Evans are present for the

12 respondent PacifiCare.

13          The issue is when will the Department of

14 Insurance file their reports from their experts?

15          The motion is yours, Mr. Kent.  Did you want

16 to argue?

17      MR. KENT:  Yes.  I mean, let me just make a couple

18 of comments, then I'll yield the floor to Mr. Velkei.

19      THE COURT:  Just make sure you say who you are

20 before you --

21      MR. KENT:  Yes, your Honor.  This is Ron Kent.

22          At the bottom of this, we have tried to, as we

23 have throughout this case, accommodate -- try and

24 accommodate people's schedules.  We're now looking at a

25 situation that we do not have a date certain to get
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 1 CDI's expert reports.  That puts a tremendous burden on

 2 us in terms of planning how we're going to turn around

 3 our expert reports in the 40-day time period in which

 4 we're allotted.

 5          The second problem is, as the Court is aware,

 6 the parties went through quite a bit in terms of

 7 gyrations because we're trying to balance not just the

 8 attorneys and the Court's schedule but a series of

 9 experts who have their professional and personal

10 schedules which are even more difficult to deal with

11 with the summer months coming upon us.

12          So what we've asked for by this expedited

13 motion is just to have the reports, which CDI has had

14 some months, in essence, to prepare, that those be

15 served and filed no later than next Monday so that we

16 can keep the current schedule not only for the

17 testimony of all the experts, which is supposed to

18 start on July 25th, but to accommodate everyone's

19 professional and personal schedule in the month or two

20 in the interim period.

21          And I yield the floor to Mr. Velkei if he

22 needs to add anything there.

23      MR. VELKEI:  Just very limited, your Honor.  I

24 mean, the stipulation from our perspective contemplated

25 that the expert reports would run from the completion
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 1 of the fact witness phase.  That was completed in

 2 March.  We understood that Mr. Wichmann's testimony was

 3 requested and, given his unavailability, agreed that

 4 Mr. Wichmann's last day of testimony would in fact be

 5 the trigger date.

 6          We have both parties on the record treating it

 7 as such.  And lots of -- you know, we went out to the

 8 various experts to make sure that we could hold those

 9 dates given the various conflicts in the schedules,

10 which would mean that the reports would have been due

11 from the Department on the 13th.

12          It's our view that time has come and gone.  We

13 simply want them at this point to file either Friday or

14 Monday.  They've had a couple of months, when the

15 stipulation initially contemplated only 21 days.  And

16 to use this Davidson issue as a pretext for continuing

17 this out for several more weeks, particularly given the

18 conflict in everyone's schedules, which was well known

19 to the Department, really just isn't equitable.

20          And I've heard nothing from the Department to

21 the effect that it was the Rollings issue that's

22 delaying the submission of the reports.  As it stands

23 now, we have no firm date of when these reports will be

24 issued.  And short of something being filed on Monday,

25 it is going to wreak havoc upon the whole schedule,
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 1 frankly.

 2      THE COURT:  Mr. Gee?

 3      MR. GEE:  Sure.  So we have a stipulation agreed

 4 to and signed by PacifiCare and ordered by your Honor.

 5 And is says in no uncertain terms that the CDI's clock

 6 to start the expert reports is due 21 days after the

 7 completion of the witnesses.  It doesn't say the

 8 completion of witnesses other than Mr. Wichmann or

 9 Mr. Davidson or whoever else PacifiCare wants to call

10 in at the last minute.  That's the schedule we agreed

11 to, and that's what has dictated how CDI's planned for

12 and internally scheduled its work on its expert

13 reports.

14          So we object ot PacifiCare coming in here now

15 and, at the last minute, demanding a hearing the

16 afternoon before and asking your Honor to amend the

17 stipulation to order us to file our reports within two

18 or three days.

19          And just to address PacifiCare contentions

20 that we had said on the record that our clock started

21 after the completion of Mr. Wichmann's testimony, that

22 was said by Mr. Strumwasser on April 4th when we all

23 had assumed that Mr. Wichmann was the last fact

24 witness.  And since that date, on April 12th, I

25 believe, PacifiCare decided to file declarations
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 1 including that of Mr. Davidson.  And we requested the

 2 testimony.  So it really is Mr. Davidson's testimony

 3 that closes the fact witnesses, and that's what we had

 4 planned for.

 5          We understand now from Mr. McDonald off the

 6 record saying that we don't have a date certain for

 7 Mr. Davidson.  And while we would have liked to have

 8 seen what he had to say before we filed our expert

 9 reports, we also don't want to disrupt the expert

10 schedule.  And we intend and I'll represent that we

11 will file our expert reports by June 1st.  And if we

12 can get them done sooner, we would do it sooner.  And

13 as long as it's done by June 1st, I don't think that --

14 that doesn't impact the July 25th start date.

15      THE COURT:  Okay.

16      MR. VELKEI:  Just to address the impact, your

17 Honor, very briefly, I will be gone the week before --

18 assuming a submission on June 1st, I will be gone the

19 week before these expert reports are due.  I mean, you

20 know, I've done a lot of work on these issues.  And

21 that puts my client -- causes prejudice.

22          But in addition to myself and others on the

23 team, Dr. Kessler's leaving the country.  If those

24 reports were to be filed on June 1st, he would not have

25 the 40 days which we had agreed to by virtue of the
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 1 stipulation.  So I'm not sure how Mr. Gee is working

 2 out the calendar, but if that were to occur, it would

 3 absolutely prejudice and not give us the time we agreed

 4 to in the stipulation.

 5      MR. GEE:  I don't think that's quite right.  If we

 6 filed on the 1st, PacifiCare's expert reports would be

 7 due, based on my calculations, on the 11th of July,

 8 before Mr. Kessler would leave.  So their expert would

 9 be in the country for the full 40 days.

10      THE COURT:  All right.  So seems to me, as I

11 recall, I did also feel that it was Mr. Wichmann who

12 was our last witness.  We've never set a date for

13 Mr. Davidson.  And there were other alternatives as

14 well.  I don't think that that -- Mr. Davidson should

15 change the date on which these matters are done.

16          It was by stipulation that you made the

17 agreement.  And I'm looking at the calendar.  June 1st

18 is a Wednesday.  I'm going to order that all the

19 reports be in by the Friday before that, which is May

20 27th.  That should give you enough time to do this.  If

21 for some reason something happens at the other end,

22 we'll have to deal with it.

23          And that should accommodate everybody's

24 schedules and give everybody time to make this to

25 happen.
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 1          I would find it difficult to believe that you

 2 can't get the documents to them before the 27th, which

 3 is the Friday.

 4      MR. GEE:  Okay.

 5      THE COURT:  Okay?

 6      MR. VELKEI:  Thank you, your Honor.

 7      MR. KENT:  Thank you.

 8      THE COURT:  Anything else?

 9      MR. VELKEI:  No.

10      MR. KENT:  I think that does it.

11      THE COURT:  Let me know about Davidson, if we have

12 to try and schedule that.

13      MR. KENT:  We will, your Honor.

14      THE COURT:  Okay.

15      MR. GEE:  Thank you, your Honor.

16      THE COURT:  Thanks.

17          We'll go off the record.

18          (Whereupon, the proceedings recessed

19           at 11:26 a.m.)
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 1 STATE OF CALIFORNIA     )

                        )   ss.

 2 COUNTY OF MARIN         )

 3          I, DEBORAH FUQUA, a Certified Shorthand

 4 Reporter of the State of California, duly authorized to

 5 administer oaths pursuant to Section 8211 of the

 6 California Code of Civil Procedure, do hereby certify

 7 that the foregoing proceedings were reported by me, a

 8 disinterested person, and thereafter transcribed under

 9 my direction into typewriting and is a true and correct

10 transcription of said proceedings.

11          I further certify that I am not of counsel or
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13 foregoing proceeding and caption named, nor in any way

14 interested in the outcome of the cause named in said

15 caption.

16          Dated the 19th day of May, 2011.

17

18

19                                 DEBORAH FUQUA

20                                 CSR NO. 12948

21

22

23

24

25



18621

 1             BEFORE THE INSURANCE COMMISSIONER

 2                OF THE STATE OF CALIFORNIA

 3   OAKLAND, CALIFORNIA  DEPARTMENT B, RUTH ASTLE, JUDGE

 4                          --o0o--

 5 IN THE MATTER OF                     )  UPA 2007-00004

 6 PACIFICARE LIFE AND HEALTH INSURANCE )  OAH 2009061395

 7 COMPANY,                             )  MON. 7/25/11

 8                    RESPONDENT.       )  VOLUME 161

 9 _____________________________________)  PGS 18621-18758

10           REPORTER'S TRANSCRIPT OF PROCEEDINGS

11 APPEARANCES:

12 FOR THE COMPLAINANT:

13 STRUMWASSER & WOOCHER LLP

BY:  MICHAEL J. STRUMWASSER, ESQ.

14      BRYCE A. GEE, ESQ.

10940 WILSHIRE BLVD., SUITE 90024

15 LOS ANGELES, CALIFORNIA 90024

TEL 310/576-1233     FAX 310/319-0156

16

CALIFORNIA DEPARTMENT OF INSURANCE

17 LEGAL DIVISION

BY:  ANDREA G. ROSEN, ATTORNEY AT LAW

18 300 CAPITOL MALL, 17TH FLOOR

SACRAMENTO, CALIFORNIA 95814

19 TEL 916/492-3508     FAX 916/492-3526

20 (More appearances on next page)

21

22 REPORTED BY:  DEBORAH FUQUA, CSR #12948

23

                CALIFORNIA REPORTING, LLC

24                     52 LONGWOOD DRIVE

                  SAN RAFAEL, CA 94901

25                       415/457-4417



18622

 1

 2 APPEARANCES (CONTINUED)

 3

 4 FOR THE RESPONDENT:

 5 SNR DENTON

BY:  RONALD D. KENT, ESQ.

 6      STEVEN A. VELKEI, ESQ.

600 SOUTH FIGUEROA STREET, SUITE 2500

 7 LOS ANGELES, CALIFORNIA 90017

TEL 213/623-9300     FAX 213/623-8824

 8

BY:  THOMAS E. McDONALD, ESQ.

 9      KATHERINE EVANS, ESQ.

525 MARKET STREET, 26TH FLOOR

10 SAN FRANCISCO, CALIFORNIA 94105

TEL 415/882-5000     FAX 415/936-1973

11

12

13

14                         ---ooo---

15

16

17

18

19

20

21

22

23

24

25



18623

 1                         I N D E X

 2 DEPARTMENT'S WITNESSES                  PAGE

 3 Henry Zaretsky

 4 Direct Examination by Mr. Strumwasser     18630

 5 Cross-Examination by Mr. Velkei          18633

 6

 7                         EXHIBITS

CDI's                                   IDEN.  EVID.

 8

1082     Pre-Filed Direct Testimony of    18625  -

 9          Henry Zaretsky

10 1082-A   Curriculum Vitae of Henry W.     18625  -

         Zaretsky, Ph.D.

11

1082-B   E-mail dated 2/8/08 from Susan   18625  -

12          Berkel

13 1082-C   U.S. Securities & Exchange      18625  -

         Commission Form 10-K for

14          UnitedHealth Group Incorporated

15 1082-D   Document titled "UnitedHealth    18625  -

         Group Perspective on CA exams"

16

1082-E   UnitedHealth and PacifiCare     18625  -

17          Shareholders Equity and Market

         Capitalization 2004-2011

18

1082-F   UnitedHealth and PacifiCare     18625  -

19          Net Earnings, Return on Equity

         and Dividends Declared or Paid

20          2004-2010

21 1082-G   Premium Income PacifiCare Life   18625  -

         and Health Insurance 2004-2010

22

1082-H   Letter dated 12/8/10 from       18625  -

23          UnitedHealth Group to California

         Department of Insurance with

24          enclosures

25 (Continued next page)



18624

 1                   EXHIBITS (continued)

 2 CDI's                                   IDEN.  EVID.

 3 1083     Document titled "Operations,     18627  18628

         Technology, Quality," David

 4          Wichmann, Bates PAC0914120

 5 1084     Document titled "Operations,     18628  18628

         Technology, Quality," David

 6          Wichmann, Bates PAC0914121

 7 1085     Document titled "Business       18629  18629

         Overview," Bates PAC0914163

 8

 9 RESPONDENT'S                            IDEN.  EVID.

10 5567     Web page printout from PMPM     18653  -

         Consulting Group Inc.

11

5568     Web page printout from          18701  -

12          Nobelprize.org

13                         ---o0o---

14

15

16

17

18

19

20

21

22

23

24

25



18625

 1 Monday, July 25, 2011               10:15 o'clock a.m.

 2                         ---o0o---

 3                   P R O C E E D I N G S

 4          (Department Exhibit 1082 marked for

 5           identification)

 6      THE COURT:  This is on the record.  This is before

 7 the Insurance Commissioner of the State of California

 8 in the matter of the accusation against PacifiCare Life

 9 and Health Insurance Company.  This is OAH Case

10 No. 2009061395, Agency No. UPA 2007-00004.

11          Today's date is July 25th, 2011, in Oakland

12 California.  My name is Ruth Astle.  I've been assigned

13 to hear this matter.  Why don't we do the appearances.

14 Counsel for the Department of Insurance or for the

15 Insurance Commissioner, would you state your appearance

16 for the record.

17      MR. STRUMWASSER:  Yes.  For the Department of

18 Insurance, Michael Strumwasser, Strumwasser & Woocher.

19      MR. GEE:  For the Department, Bryce Gee,

20 Strumwasser & Woocher.

21      MS. ROSEN:  For the Department, Andrea Rosen.

22      MS. DEUTSCH:  For the Department, Rachel Deutsch.

23      MR. VELKEI:  For respondent, Steve Velkei.

24      MR. KENT:  Ron Kent.

25      THE COURT:  And present today, the respondent is
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 1 Ms. Monk?

 2      MR. KENT:  Yes.

 3      THE COURT:  We did have some discussions off the

 4 record, some issues concerning our scheduling.  And I

 5 have marked as Exhibit 1082 the pre-filed direct

 6 testimony of Henry Zaretsky.  And it includes A

 7 through H.  If we have to pull one out for some reason

 8 separately, we can do that.  But I think it's easier if

 9 we keep it all together for now.

10          Did you wish to call your next witness?

11      MR. STRUMWASSER:  Yes, your Honor --

12          I'm sorry.  No.

13      MR. GEE:  Yes.  Before we do, we have a couple of

14 documents we'd like to have marked and moved into

15 evidence.

16      THE COURT:  Okay.

17      MR. GEE:  As your Honor will recall, when

18 Mr. Wichmann was on the stand, the Department had a

19 request for some documents related to investor

20 conference materials.  And during the break, PacifiCare

21 was kind enough to produce them.  And we'd like to ask

22 that they be marked and moved into evidence.

23      THE COURT:  I wish I had done that before.

24      MR. GEE:  There are three documents, your Honor.

25      THE COURT:  Okay.
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 1      THE COURT:   So I'm going to mark as Exhibit 1083

 2 the "Operations, Technology, Quality" document, David

 3 Wichmann with a PAC0914120.

 4          (Department's Exhibit 1083, PAC0914120

 5           marked for identification)

 6      THE COURT:  Any objection?

 7      MR. VELKEI:  We don't think it's relevant, your

 8 Honor.  To the extent there are references to PLHIC or

 9 PacifiCare in them, we'd would ask that it be entered

10 for those limited purposes.  Otherwise no objection.

11      MR. GEE:  There were some statements that

12 Mr. Wichmann confirmed related to the integration of

13 PLHIC that don't necessarily say -- they're not

14 referenced specifically in the document.  But to the

15 extent that we can connect it up through Mr. Wichmann's

16 testimony, we think we should be able to use it.

17      MR. VELKEI:  Did you have something in mind from

18 the document?

19      MR. GEE:  Yes.

20      MR. VELKEI:  As long as we have the understanding,

21 your Honor, that there is a need to connect it up with

22 PacifiCare, we don't have an objection and it can be

23 entered for those purposes.

24      MR. GEE:  Just for example, the first document,

25 1083, the second page, 4121.



18628

 1      MR. VELKEI:  What's the Bates?  I'm sorry.

 2      MR. Gee:  4121.  The first bullet, "Aggressive

 3 acquisition integration," that is something that I

 4 believe there's testimony about related to PLHIC.  But

 5 it doesn't say "PLHIC" on this.

 6          I'm sorry.

 7      THE COURT:  To the extent that he testified to

 8 those matters, I'll enter them into evidence.

 9      MR. VELKEI:  Thank you, your Honor.

10          (Department's Exhibit 1083 admitted into

11           evidence)

12          (Department's Exhibit 1084, PAC0914141

13           marked for identification)

14      THE COURT:  What's the difference between 1083 and

15 1084?

16      MR. GEE:  There are a couple of pages that were

17 different, and one page was -- these are just different

18 ordering.  So we thought, just to be safe, we would

19 move them both into evidence, your Honor.

20      THE COURT:   Okay.  Same objections, same --

21      MR. VELKEI:  Yes, your Honor.

22      THE COURT:  All right.  I'll enter it for whatever

23 it was testified to.

24          (Department's Exhibit 1084 admitted into

25           evidence)
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 1      THE COURT:  1085 is "Business Overview" document,

 2 PAC0914163.

 3          (Department's Exhibit 1085, PAC0914163

 4           marked for identification)

 5      THE COURT:  Is it dated?

 6      MR. GEE:  I didn't see a date.

 7      THE COURT:  Any objection?

 8      MR. VELKEI:  Same objections as to the other two

 9 documents, your Honor.

10      THE COURT:  Well, to the extent that they were

11 testified to, I will let them in evidence.

12          (Department's Exhibit 1085 admitted into

13           evidence)

14      THE COURT:  Back to calling a witness?

15      MR. STRUMWASSER:  Yes, your Honor.  The Department

16 calls Dr. Henry Zaretsky.

17          (Witness sworn)

18      THE COURT:  Please state your first and last name,

19 and spell them both for the record.

20      THE WITNESS:  Henry Zaretsky, H-E-N-R-Y,

21 Z-A-R-E-T-S-K-Y.

22      THE COURT:  Okay.

23                  HENRY ZARETSKY, Ph.D.,

24          called as a witness by the Department,

25          having been first duly sworn, was
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 1          examined and testified as hereinafter

 2          set forth:

 3           DIRECT EXAMINATION BY MR. STRUMWASSER

 4      MR. STRUMWASSER:  Q.  Dr. Zaretsky, do you have a

 5 copy of your pre-filed direct testimony of Henry

 6 Zaretsky that has now been marked Exhibit 1082?

 7      A.  I don't have it right here.

 8      MR. STRUMWASSER:  Oh.

 9      THE WITNESS:  Thank you.

10      MR. STRUMWASSER:  You're going to want to mark on

11 the upper right hand corner there "1082."

12      Q.  You're familiar with this document?

13      A.  Yes, I am.

14      Q.  This is the document that you prepared

15 comprising the -- your direct testimony in this case?

16      A.  That's correct.

17      Q.  You've reviewed that document since it was

18 filed?

19      A.  Yes, I have.

20      Q.  Do you have any changes or corrections to the

21 document that you would like to make?

22      A.  Yes, I have three changes.  First, in the --

23 in my resume, Exhibit A, on the second page, I list

24 professional societies.  And in updating my resume, I

25 neglected to reflect some of the societies I no longer
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 1 pay dues to or are members of.

 2          And the only professional societies right now

 3 that I am a dues-paying member of is the American

 4 Economic Association and the American Statistical

 5 Association.

 6      THE COURT:  Any objection to my interlineating or

 7 taking out the three additional ones?

 8      MR. VELKEI:  No objection, your Honor.

 9      THE COURT:  You're drawing a line through?  How is

10 that?

11          Sorry, go ahead.

12      THE WITNESS:  The next correction is, on the

13 second page, I list material I've reviewed.  I

14 neglected to list --

15      MR. STRUMWASSER:  The second page of --

16      THE WITNESS:  Of my -- of 1082.

17      MR. STRUMWASSER:  Exhibit B?

18      THE WITNESS:  No.  Of my testimony, Page 2 of my

19 testimony, under "Material Reviewed," I neglected to

20 mention that I reviewed a transcript of testimony of

21 Ruth Watson.

22      THE COURT:  Any objection to my adding that?

23      MR. VELKEI:  None at all, your Honor.

24      MR. STRUMWASSER:  Q.  So that would, I guess, be

25 sort of at the end of the third bullet?
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 1      A.  Correct.

 2      THE COURT:  Okay.

 3      THE WITNESS:  And the final, fourth correction is

 4 where I talk about the probability of detection and

 5 enforcement.

 6          If you look at Page 4 of my testimony,

 7 Line 22, it says, "The probability of detection and,

 8 once detected, of enforcement," that is correct.

 9 That's what I meant.  However, in other places in the

10 testimony where I talk about probability, I only say

11 the "probability of detection" sometimes where I really

12 mean the full thing.  I really mean detection and

13 enforcement.

14      MR. STRUMWASSER:  Q.  And that's the definition of

15 value P in your testimony?

16      A.  Correct.

17      Q.  So with those corrections, which I don't

18 really -- the last one doesn't call for a change in the

19 text, your Honor, just a clarification.

20          With those corrections, do you adopt this as

21 your direct testimony?

22      A.  Yes.

23      Q.  If asked the questions in 1082 would you

24 answer substantially as the answers shown there?

25      A.  Yes.
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 1      MR. STRUMWASSER:  We -- I can't remember now.  Is

 2 1082 in evidence, your Honor?

 3      THE COURT:  It's not.

 4      MR. STRUMWASSER:  Move 1082 into evidence.

 5      THE COURT:  Yes.  Any objection?

 6      MR. VELKEI:  Yes, your Honor.  I suggest we defer

 7 to the completion of this witness's testimony.

 8      THE COURT:  All right.

 9      MR. VELKEI:  Thank you.

10      MR. STRUMWASSER:  Dr. Zaretsky is available for

11 cross, your Honor.

12      THE COURT:  All right.

13          Go ahead.

14              CROSS-EXAMINATION BY MR. VELKEI

15      MR. VELKEI:  Q.  Thank you, Dr. Zaretsky.  My name

16 is Steve Velkei.  I represent the respondent in this

17 matter.  Seems like pin-striped suits are in today.

18          I noticed that you said you prepared this

19 testimony.  Did others assist you in its preparation,

20 sir?

21      A.  Yes.

22      MR. STRUMWASSER:  Objection.  To the extent that

23 any of these questions call for communications with

24 counsel, we have your Honor's order entered pursuant to

25 stipulation that communications with counsel are not an
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 1 appropriate matter for inquiry.

 2      MR. VELKEI:  We agree.

 3      THE COURT:  Except as to any input from attorneys

 4 in this matter, did you have anybody help you prepare

 5 this document?

 6      THE WITNESS:  No.

 7      MR. VELKEI:  Your Honor, the only thing I was

 8 trying to elicit is not the actual communications but

 9 the fact that the attorneys actually prepared the

10 questions and answers with Dr. Zaretsky.  That doesn't

11 get into the substance of those communications.  But

12 the witness has testified he wrote this.  So I'm

13 entitled at this point to open the door to at least

14 understand whether in fact that is true.

15      MR. STRUMWASSER:  Actually, I don't believe he did

16 testify.  But if he had, I don't think it matters.  The

17 understanding is that any communications with counsel

18 are --

19      THE COURT:  That's not a communication.  Did you

20 prepare the questions?

21      MR. STRUMWASSER:  You mean did I prepare questions

22 and communicate them to Dr. Zaretsky?

23      THE COURT:  In writing, did you prepare these

24 questions?

25      MR. STRUMWASSER:  Yes.  We prepared questions and
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 1 communicated them in writing.  I consider that to be a

 2 communication with counsel.

 3      THE COURT:  All right.  Go ahead.

 4      MR. STRUMWASSER:  The stipulation, Page 4, which

 5 your Honor entered as an order, "The parties agree that

 6 drafts of the reports as well as communications with

 7 counsel or third party vendors engaged by counsel shall

 8 be protected as the work product of counsel and shall

 9 not be produced."

10      THE COURT:  You're putting it in evidence,

11 Mr. Strumwasser.

12      MR. STRUMWASSER:  Of course we're putting it in

13 evidence.

14      THE COURT:  They're not his questions.  They're

15 your questions, right?

16      MR. STRUMWASSER:  They are -- the questions --

17 yes, I understand that this is a shorthand for my

18 having actually asked him the questions.  I understand

19 that, yes.

20      THE COURT:  Yes, all right.

21      MR. VELKEI:  Q.  The next question though is,

22 Dr. Zaretsky, did counsel assist you in preparing the

23 answers?

24      MR. STRUMWASSER:  Objection.  Work product.

25      MR. VELKEI:  Your Honor, I'd ask to move to strike
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 1 Dr. Zaretsky's testimony.  If he prepared this

 2 document --

 3      THE COURT:  We haven't even --

 4      MR. VELKEI:  If he's saying he prepared the

 5 document I'm entitled to test that theory.

 6      THE COURT:  All right.  Move on.  Just move on.

 7 Let's get past that.

 8      MR. VELKEI:  Understood.

 9      Q.  Exhibit A, sir, so this is in fact, with the

10 corrections you've made, a current copy of your

11 curriculum vitae?

12      A.  Yes.

13      Q.  You've had an opportunity to review it

14 presumably to make sure of that fact and assure

15 yourself?

16      A.  Yes.

17      Q.  You received your Ph.D. in economics from

18 UC Davis in 1974; is that correct?

19      A.  Correct.

20      Q.  I want to focus upon your work experience

21 thereafter.  So we can basically -- for these purposes,

22 we're not going to focus on anything you may have done

23 prior to 1974.  Okay?

24      A.  Sure.

25      Q.  Fair to say, sir, that your principal
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 1 employment after graduation or after receiving your

 2 Ph.D. in economics has been non academic?

 3      A.  Yes.

 4      Q.  Now, you've had affiliation with a variety of

 5 higher institutions, but you've never been tenured at

 6 any of them, correct?

 7      A.  That's correct.

 8      Q.  Your responsibilities at those institutions

 9 have been limited to either a lecturer or an adjunct

10 professor; is that correct?

11      A.  Yes.

12      Q.  You listed on your resume, sir, that you are

13 currently an adjunct professor at USC, University of

14 Southern California; is that true?

15      A.  Yes.

16      Q.  Do you do anything more than teach a course at

17 the university?

18      A.  I participate in meetings, faculty meetings

19 and meetings of the university people on various

20 issues.  But my main responsibility is teaching a

21 course.

22      Q.  Just one course?

23      A.  One course.

24      Q.  Same course during this period of time, 2003

25 to present?
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 1      A.  Same course, yes.  Same course number.

 2      Q.  What's it called?

 3      A.  It's called Health Economics, Healthcare

 4 Economics, or Economics of Healthcare.

 5      Q.  Graduate course?

 6      A.  Yes.

 7      Q.  Now, at the time you got your Ph.D. in

 8 economics, sir, you worked for a large provider

 9 advocacy organization; is that correct?

10      A.  Yes.

11      Q.  The name of that organization is the

12 California Hospital Association, correct?

13      A.  Correct.

14      Q.  I went on the Web site, just trying to get

15 information about that organization.  And the Web site

16 says it provides strong and effective representation

17 and advocacy to advance the interests of California

18 hospitals.

19          Do you agree with that statement, sir?

20      A.  If that's what it says on the Web site, I have

21 no reason to disagree.

22      Q.  Was that certainly true at the time that you

23 were involved with the California Hospital Association?

24      A.  That was true, but the issues were much

25 different then, and the philosophy of the industry was
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 1 much different in that era than it is today.

 2      Q.  Understood.  But at the time that you were

 3 involved with California Hospital Association, it was

 4 an advocacy group for California hospitals, correct?

 5      A.  It was a trade association as it is today and,

 6 just as the trade association that your client pays

 7 dues to in California, other states, and national,

 8 represent the interests of its members before the

 9 legislature, before public agencies.

10      Q.  Is that a yes or a no, sir?

11      A.  I forget the question already.

12      THE COURT:  All right.  So it's very important to

13 listen to the question and answer the question that's

14 asked, otherwise we will be here next week.  If you

15 need to explain something, you can have an opportunity

16 to do that.

17      MR. VELKEI:  Would you mind reading that question

18 back, please?

19      MR. STRUMWASSER:  Can we have the answer also?

20      MR. VELKEI:  No, because the answer wasn't

21 responsive.

22      THE COURT:  I don't know if it wasn't.

23          Just read the question, please.

24          (Record read)

25      THE WITNESS:  That was one of the functions, yes.
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 1      MR. VELKEI:  Q.  Membership in the CHA is limited

 2 to hospitals or those who support the CHA, correct?

 3      A.  I don't understand what you mean in terms of

 4 those that support the CHA.

 5      Q.  So membership is limited to hospitals and

 6 those that are employed by hospitals, correct?

 7      A.  Until -- not necessarily.  They had personal

 8 memberships, consultants and various individuals, until

 9 this last year.  And from what I understand, this last

10 year, now it is limited to people employed by the

11 industry.

12      Q.  When you say personal memberships of

13 consultants, you mean consultants to hospitals?

14      A.  Consultants to -- any consultants.  Law

15 firms -- there was no litmus test on who decided to pay

16 dues.

17      Q.  So a health plan could join as well?

18      A.  I wouldn't -- I'm not sure.  I'm not sure.  If

19 I can correct -- if I can elaborate, when I was an

20 employee there, both presidents of Blue Cross of

21 Northern California and Blue Cross of Southern

22 California were on the board.

23      Q.  Now, you left the California Hospital

24 Association to become the first director of the Office

25 of Statewide Planning and Development; is that correct?



18641

 1      A.  Statewide Health Planning and Development.

 2      Q.  That was an organization that was focused on

 3 the hospital facilities?

 4      A.  No, it was focused on much more.  It was

 5 focused on health system as a whole.

 6      Q.  When you say "focused on health system as a

 7 whole," what do you mean by that?

 8      A.  It was focused on health personnel.  It was

 9 focused on health facilities including hospitals,

10 nursing homes, clinics.  It was focused on general

11 health policy in terms of making the healthcare system

12 more efficient.

13      Q.  When we say "health facilities," are we

14 talking about provider facilities, sir?

15      A.  Yeah, that's a subset of providers.  Yes.

16      Q.  When we're talking about health personnel,

17 we're talking about personnel employed by providers?

18      A.  Or employed by the government, yes.

19      Q.  Did you have any responsibility or oversight

20 at OSHPD for claims handling?

21      A.  No.

22      Q.  Any oversight over health insurers, sir?

23      A.  No oversight, but I was involved in a lot of

24 policy issues dealing with health insurers.

25      Q.  OSHPD, did it ever assess penalties when you
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 1 were its director?

 2      A.  Yes, it did.

 3      Q.  What was the largest penalty ever assessed by

 4 your organization?

 5      A.  I don't have any recollection of that.

 6      Q.  Can you give a sense of what that might have

 7 been?

 8      MR. STRUMWASSER:  Objection, no foundation and

 9 irrelevant.

10      THE COURT:  Overruled.

11      MR. VELKEI:  Q.  Were you involved in assessing

12 penalties while you were there, sir?

13      A.  Was I personally involved in assessing

14 penalties?

15      Q.  Yes, sir.

16      A.  I might have signed off on penalties.  I

17 didn't determine the size of the penalty.

18      Q.  Fair to say that you didn't apply the theories

19 that you're proposing today to the assessment of

20 penalties back while you were director of the OSHPD?

21      A.  Yes, that's fair to say at this time, or that

22 time.

23      Q.  Now, since you left the organization -- you

24 left the organization in 1981; is that correct?

25      A.  Right.
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 1      Q.  You've been basically a paid expert and

 2 consultant since 1981; isn't that true, Dr. Zaretsky?

 3      A.  I formed my own consulting firm in 1981.

 4 That's what I've been doing ever since.

 5      Q.  So that's a "yes," sir?

 6      A.  Yes.

 7      Q.  Says "Zaretsky & Associates."  How many

 8 associates do you have, sir?

 9      A.  Just one.

10      Q.  Who would that be?

11      A.  That would be me.

12      Q.  You, yourself, and I?

13      A.  Correct.  That would be three.

14      Q.  So you are the president of Henry Zaretsky &

15 Associates, correct?

16      A.  Correct.

17      Q.  There is just one employee who is you?

18      A.  Correct.

19      Q.  Now, I'd like to talk a little bit if I can

20 about the nature of the engagements that you've had.

21 Fair to say that there have been a significant number

22 of expert engagements representing providers in court,

23 correct?

24      A.  Yes, correct.

25      Q.  You've represented a number of providers in a
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 1 series of rate-related litigation; isn't that true,

 2 sir?

 3      A.  Yes.

 4      Q.  So I understand correctly, you were trying to

 5 or advocating to get better rates for those provider

 6 clients of yours, correct?

 7      A.  I was not an advocate.  I was an expert

 8 witness.

 9      Q.  But your expert testimony was offered in

10 support of getting better rates of reimbursement for

11 those providers, correct?

12      A.  Yes.  And also seeing that rates don't worsen.

13      Q.  You represented Orthopedic Hospital in

14 litigation over medical payments, contending that rates

15 paid the hospital for outpatient work was not adequate,

16 correct?

17      A.  Yes, but it wasn't just Orthopedic Hospital,

18 it was a class of hospitals, virtually all California

19 hospitals.  It was called the Orthopedic case, but it

20 was all hospitals.

21      Q.  So to be clear, then, your engagement extended

22 to representing nearly all of the hospitals in

23 California, contending that they should be paid more

24 money in rates of reimbursement?

25      A.  I didn't represent the hospitals.  I wrote
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 1 various declarations and reports as an expert, but I

 2 didn't represent the hospitals.

 3      Q.  You were an expert, then, on behalf of all of

 4 those hospitals, correct?

 5      A.  I was retained by counsel to argue or to

 6 present evidence and present analysis regarding

 7 problems in the way those hospitals were being paid by

 8 the Medi-Cal program.

 9      Q.  To be clear, you were retained by counsel for

10 the hospitals?

11      A.  Yes.

12      Q.  And your opinion was offered in support of the

13 view of those hospitals that they should be paid more

14 money, correct?

15      A.  Correct.

16      Q.  You also represented the California Hospital

17 Association against the California Department of Health

18 and Human Services; isn't that true, sir?

19      A.  Yes.

20      Q.  And you were serving as an expert in a

21 litigation by the California Hospital Association

22 challenging rate freezes by the state agency, correct?

23      A.  Correct.

24      Q.  You've also performed that same function for

25 the California Pharmacist Association as well; isn't
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 1 that true, Dr. Zaretsky?

 2      A.  Yes, that was part of a class that included

 3 other provider claims.

 4      Q.  So your expert involvement there extended

 5 beyond just serving as an expert for California

 6 Pharmacist Association?

 7      A.  Yes.

 8      Q.  There were other providers involved?

 9      A.  There were other provider groups involved.

10      Q.  How many other provider groups were involved

11 in that case?

12      A.  I don't know, but I think the hospitals were

13 part of it.  I think the California Hospital

14 Association was one of the parties.  I don't recall the

15 others.

16      Q.  Fair to say that there were a number of such

17 providers that were involved in that litigation?

18      A.  Of provider organizations, yes.

19      Q.  And you were offering testimony in support of

20 getting them higher rates of reimbursement, correct?

21      A.  I wrote one or two declarations in that.  I

22 didn't testify, but I wrote -- prepared declarations.

23      Q.  And those declarations were offered in support

24 of trying to get those providers higher rates of

25 reimbursement, correct?
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 1      A.  Trying to get those -- trying to get the

 2 freeze eliminated, the freeze in rates.

 3      Q.  Is that a yes or a no, sir?

 4      MR. STRUMWASSER:  I think that's a completely

 5 unresponsive answer.

 6      THE COURT:  Can you re-ask the question.

 7      MR. VELKEI:  Q.  So the declarations were offered

 8 in support of attempting to get those providers higher

 9 rates of reimbursement, correct?

10      A.  Yes, higher rates of reimbursement than they

11 would have been had the rates been frozen or reduced as

12 proposed by the Medi-Cal program.

13      Q.  And Dr. Zaretsky, you also represented

14 providers against the U.S. Department of Health and

15 Human Services, correct?

16      A.  I'm not sure it was against the Department

17 of -- you'll have the refresh me on the particular

18 case.

19      Q.  Do you recall a provider by the name of

20 Universal Health Services?

21      A.  Yes.

22      Q.  You acted as an expert on behalf of Universal

23 Health Services?

24      A.  Yes, I did.

25      Q.  To be clear, that's a provider, correct?
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 1      A.  That is a provider, right.

 2      Q.  And that was a provider that sued the U.S.

 3 Department of Health and Human Services attempting to

 4 get higher rates of reimbursement, correct?

 5      A.  No, I don't believe it was a suit.  It was a

 6 challenge to a disallowance of certain payments based

 7 on a statistical sample.  They selected a sample, the

 8 intermediary.  The intermediary is usually an insurance

 9 company that pays claims on behalf of the Medicare

10 program to providers.

11          The intermediary decided to do an audit for

12 some purpose of some of the claims of one of the

13 Universal hospitals.  There are several Universal

14 hospitals.  They picked a random sample, and they

15 extrapolated from that sample.  And I challenged the

16 way they estimated the loss or the underpayment or the

17 overpayment from the sample based on I did not agree

18 that they used valid statistical methods.

19          And I testified in front of the Provider

20 Reimbursement Review Board, which is an appeals body

21 set up to handle various types of Medicare appeals by

22 providers, I think mainly hospitals.  And they in turn

23 make a decision.  They make a recommendation to the

24 secretary -- not the secretary, I guess it's the

25 administrator of CMS, the Center for Medicare and
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 1 Medicaid Services, and that administrator can either

 2 accept that decision or not.

 3      Q.  Thank you for clarification, Dr. Zaretsky.  So

 4 to be clear then, you were offering testimony to obtain

 5 higher rates of reimbursement for that particular

 6 provider in that context, correct?

 7      A.  I was offering -- yes, correct, but I was

 8 offering testimony.  I knew nothing about what the

 9 rates of reimbursement were.  It was to critique the

10 statistical method used by the intermediary.  And the

11 Board ruled in favor of the hospital, and the CMS

12 administrator decided not -- decided, excuse me, to

13 accept the Board's recommendation.

14      Q.  And that statistical audit that was performed

15 had the effect of preventing the rates that were being

16 paid Universal Health Services from going up, correct?

17      A.  It wasn't rates -- no, not correct.  It was

18 disallowance of past reimbursement.

19      Q.  In other words, the provider would have had to

20 have paid that money back according the Department of

21 Health and Human Services?

22      A.  Correct.

23      Q.  Now, you've also represented providers in

24 other contexts outside of rate-related litigation;

25 isn't that correct, sir?
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 1      A.  Yes.

 2      Q.  You represented Doctors Hospital in an

 3 antitrust litigation, correct?

 4      A.  Doctors Hospital?  There's quite a few Doctors

 5 Hospitals around.

 6      Q.  Do you recall representing a Doctors Hospital

 7 in antitrust litigation?

 8      A.  Yes.

 9      Q.  And you've also represented the California

10 Hospital Association against Blue Cross, correct?

11      A.  Yes.

12      Q.  What was the context of that litigation, sir?

13      A.  If I remember correctly, Blue Cross determined

14 some method to incentivize physicians to not use

15 hospitals for endoscopy procedures, and they were going

16 to pay them some bonus not to use hospitals.  And I

17 prepared a declaration on behalf -- I prepared a

18 declaration on behalf of the Hospital Association on

19 that.

20      Q.  Have you ever represented a health plan

21 against a provider?

22      A.  No, but I've certainly represented health

23 plans.  And I don't recall if I did against a provider.

24 I can't recall one at this time.

25      Q.  Dr. Zaretsky, have you ever testified in court
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 1 on behalf of a health plan?

 2      MR. STRUMWASSER:  Where testifying in court

 3 excludes declarations?

 4      MR. VELKEI:  Yes.

 5      THE WITNESS:  I don't believe so.

 6      MR. VELKEI:  Q.  Now, you've also been involved in

 7 a number of civil tort cases, correct?

 8      A.  Yes.

 9      Q.  You've represented plaintiffs in a wrongful

10 termination case; is that correct?

11      A.  Yes.

12      Q.  Testified for plaintiffs in slip and fall

13 cases?

14      A.  Personal injury, yes.

15      Q.  And medical malpractice cases, correct?

16      A.  I've actually, on all those types of cases,

17 I've represented both sides -- excuse me, I've been

18 retained by both sides.

19      Q.  Meaning you've represented providers and

20 plaintiffs in medical malpractice cases?

21      A.  Meaning I've represented plaintiffs and

22 defendants in medical malpractice cases.

23      Q.  And defendants typically would be hospitals or

24 doctors, correct?

25      A.  In medical malpra- -- yes, but also
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 1 plaintiffs.

 2      Q.  Understood.  Now, have you heard of an

 3 organization called PMPM Consulting Group, sir?

 4      A.  Yes.

 5      Q.  You are a senior associate consultant at PMPM

 6 Consulting Group, aren't you?

 7      A.  Yes.

 8      Q.  And that provides services for provider

 9 groups; isn't that true, Dr. Zaretsky?

10      A.  It provides services for provider groups and

11 health plans.

12      Q.  The organization markets itself as providing

13 services for provider groups, not health plans; isn't

14 that true, sir?

15      A.  I don't recall how it markets itself.  I do

16 know for a fact that they represent health plans.

17      MR. VELKEI:  I'd like to introduce as exhibit next

18 in order -- forgive me, your Honor, I don't have --

19      THE COURT:  That's okay.  I can get it, but it

20 will take me a second.

21          I believe your next in order is --

22      MR. STRUMWASSER:  We vote for 5567.

23      THE COURT:  That sounds good.  I agree.

24      MR. VELKEI:  I'm going write this for you,

25 Dr. Zaretsky, on here just so you can keep track of
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 1 this, 5567.

 2      THE COURT:  And what is it?

 3      MR. VELKEI:  These are pieces of a Web site from

 4 PMPM Consulting Group, excerpts, your Honor.  They were

 5 taken off the Web site today.

 6          (Respondent's Exhibit 5567 marked for

 7           identification)

 8      MR. VELKEI:  Q.  Dr. Zaretsky, take as long as you

 9 need to look at that.  I actually, just to give you

10 some information, went on the Web site this morning and

11 pulled this off of the Web site.

12          The first page is the home page, I guess, is

13 what comes up when you put in the Web site address of

14 PMPM Consulting Group, Inc. So why don't you let me

15 know when you're done with that, sir.

16      A.  Done with reading the whole thing?

17      Q.  Take your time.  I just want to make sure

18 you're familiar -- you have an opportunity to look at

19 it before I ask any questions.

20      A.  I think I've finished it.

21      Q.  All right, sir.  So directing your attention

22 that first page, the Web site explicitly states, if you

23 could blow that up, it says, "PMPM Consulting Group

24 Inc. provides healthcare consulting services for

25 Medical Groups, IPAs, MSOs, PHOs, HMOs and Hospitals."
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 1          All of those are provider groups, correct?

 2      MR. STRUMWASSER:  Objection, that's contrary to

 3 the evidence.

 4      THE COURT:  Overruled.  He can answer the

 5 question.

 6      THE WITNESS:  No, that's not correct.  It mentions

 7 HMOs.

 8      MR. VELKEI:  Q.  You think they're talking about

 9 health plans there, Dr. Zaretsky?

10      A.  I don't know what other kind of HMOs there

11 are.  Yes, they are talking about health plans.

12      Q.  Now, I clicked onto Profiles, so if you turn

13 to the next page where it says "Profiles," and these

14 are double-sided, the very first statement on Profiles

15 says, "The principals of PMPM are recognized among the

16 foremost physician/hospital consultants in the

17 healthcare industry."  Do you see that, Dr. Zaretsky?

18      A.  I don't have the --

19      Q.  The very first -- it's right up on the screen.

20      A.  Yes, I see that.

21      Q.  So the Web site itself is promoting the

22 principals as physician/hospital consultant experts,

23 correct?

24      A.  They're promoting -- yes, they're promoting

25 that they're expert in that.  But they also, I know for
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 1 a fact, have HMO clients and health plan clients.

 2      Q.  And you were included as one of those experts

 3 on physicians and hospitals, correct, Dr. Zaretsky?

 4      A.  Yes.

 5      Q.  I'd like to turn then, if we can, to your

 6 biography, your bio that's included in the Web site, if

 7 we can turn to that page.

 8      MR. STRUMWASSER:  So as a logistical matter, 5567

 9 is a total of two double-sided sheets and two single

10 sheets of double-sided, so it's a six-page exhibit?  Is

11 that what we have?

12      MR. VELKEI:  Looks like seven pages to me, but

13 maybe I'm miscounting.

14      THE COURT:  I have four pieces of paper.

15      MR. STRUMWASSER:  Yeah.

16      MR. VELKEI:  That's correct, your Honor.

17      THE COURT:  I have it clipped together.  Yours

18 isn't clipped together, but I have it clipped together.

19      MR. STRUMWASSER:  We've got it.  Thank you.

20      MR. VELKEI:  Q.  Is this biography, Dr. Zaretsky,

21 that you've included in the PMPM Web site true and

22 correct?

23      MR. STRUMWASSER:  Objection, assumes that he

24 included it.

25      THE COURT:  All right.  Sustained.
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 1      MR. VELKEI:  Q.  Dr. Zaretsky, have you seen this

 2 biography before?

 3      A.  Yes.

 4      Q.  Did you assist in preparing it for PMPM

 5 Consulting Group?

 6      A.  Yes.

 7      Q.  Is it true and correct, sir?

 8      A.  As far as I can tell.

 9      Q.  I'd like to focus you if I could on the

10 paragraph beginning -- it's the third full paragraph,

11 "He's testified as an expert economist in over 60 legal

12 proceedings."  And I want to focus on the next

13 sentence:  "Dr. Zaretsky's testimony has been in the

14 areas of economic damages, personal injury, medical

15 malpractice, wrongful death and punitive damages,

16 healthcare antitrust, provider reimbursement disputes

17 Medicare and Medicaid and private insurance and

18 statistical sampling underlying audits."

19          Do you see that, sir?

20      A.  Yes.

21      Q.  Is that true and correct?

22      A.  Yes.

23      Q.  Anything that you've missed from that

24 statement of your expertise?

25      A.  I can't think of anything right now.  I might
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 1 later, but at this point, I can't.

 2      Q.  You didn't include your affiliation with PMPM

 3 on your CV, sir.  You failed to include it, didn't you?

 4      A.  Yes.

 5      Q.  How long have you been affiliated with PMPM?

 6      A.  Since roughly, oh, six or seven years.  I

 7 sublet space from PMPM for my office, and I

 8 occasionally subcontract with them for work where they

 9 need me.  But it's a very small part of my practice.

10      Q.  You're listed as one the principals on the Web

11 site.

12      A.  Right, and it actually never occurred to me to

13 put it on there.

14      Q.  Dr. Zaretsky, you're not an expert on the

15 assessment of penalties, are you?

16      A.  I'm an economist, and I believe I am.  In my

17 economics work, I studied and have done a lot of work

18 in the areas of incentives and how they affect behavior

19 of firms.

20      Q.  Certainly didn't include that expertise on

21 this particular biography, did you, Dr. Zaretsky?

22      A.  No, I didn't.

23      Q.  Didn't even include it in your CV, did you,

24 sir?

25      A.  No.
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 1      Q.  Have you ever testified as an expert on the

 2 assessment of penalties?  Have you ever offered

 3 testimony where you opined on what an appropriate

 4 penalty should be?

 5      A.  No, I haven't.

 6      Q.  Have you ever represented the CDI?

 7      MR. STRUMWASSER:  I'm sorry --

 8      MR. VELKEI:  Q.  Have you offered testimony on

 9 behalf of the Department of Insurance ever before?

10      A.  No.

11      Q.  Now, before you testified, Dr. Zaretsky, did

12 you examine the prior penalties assessed by the

13 Department in other cases?

14      A.  I reviewed those penalties as they appeared in

15 Dr. Kessler's testimony, which was after I testified.

16      Q.  So prior to submitting the written testimony

17 in this proceeding, did you examine the prior penalties

18 assessed by the CDI in other cases?

19      A.  No.

20      Q.  You didn't even take into consideration what

21 was assessed in other cases in offering the opinions

22 here today; is that correct?

23      A.  That's correct.  I was asked to provide an

24 opinion on an economic model that would enable the

25 trier of fact to arrive at a penalty that would deter
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 1 all the violations in this case.

 2      Q.  Fair to say you didn't speak to anybody at the

 3 Department other than counsel about how the Department

 4 typically assesses penalties, did you, sir?

 5      A.  Correct, I didn't.

 6      Q.  And prior to offering your testimony in this

 7 case here today, did you look at the regulations which

 8 articulate the factors from which the Court should

 9 consider and assess penalties?

10      A.  No.

11      Q.  I'm assuming, then, you didn't analyze the

12 statutory framework which permits the assessment of

13 penalties in the first place?

14      A.  I'm aware of the framework which sets a limit

15 per penalty of $10,000 per penalty.

16      Q.  Do you know the statute that does that?

17      A.  No, I don't.

18      Q.  You've never read it, have you, sir?

19      A.  I've never read that statute, no.

20      Q.  Now, have you ever testified as an expert on

21 economic theories of deterrence, sir?

22      A.  No.

23      Q.  Never published any articles on the subject,

24 have you, Dr. Zaretsky?

25      A.  No.
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 1      Q.  In fact, after reviewing your curriculum

 2 vitae, if I'm correct, you haven't published an article

 3 in economics in 14 years; is that true, sir?

 4      A.  I believe 1997 was the last one that appears,

 5 and yes, that's 14.  Right.

 6      Q.  And I'm assuming you have no special training

 7 or studies in theories of economic deterrence?

 8      A.  I have reviewed the literature on economic

 9 deterrence, and I mentioned earlier that, as an

10 economist, I've done a lot of work in the area of

11 incentives.

12      Q.  I'd like to focus if you can on the question I

13 asked you, which is do you have any special training in

14 theories of economic deterrence?

15      MR. STRUMWASSER:  Objection, vague as to

16 "special."  The witness testified he's had economic

17 training.  Is he asking for something more than that?

18      MR. VELKEI:  Yes.

19      THE COURT:  Special training in?

20      MR. VELKEI:  Theories of economic deterrence.

21      THE COURT:  Deterrence, all right.

22      THE WITNESS:  What you mean by "special training,"

23 you mean taking courses in economic deterrence?

24      MR. VELKEI:  Q.  Advanced graduate courses, any

25 kind of course work study with Dr. Becker.  Have you
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 1 had any training that's focused upon theories of

 2 economic deterrence?

 3      A.  I've had training as an economist dealing with

 4 economic incentives which translate directly into the

 5 opinions that are dealt with in my testimony.  I have

 6 not had a special course in it.  I have not had

 7 training with Dr. Becker, although I was at a seminar

 8 with Dr. Becker at one time a long time ago.

 9      Q.  Presumably you're not contenting that being in

10 a seminar with Dr. Becker a long time ago qualifies you

11 as an expert to talk about theories of economic

12 deterrence or --

13      MR. STRUMWASSER:  Objection, argumentative.

14      THE COURT:  Sustained.

15      THE WITNESS:  No, I'm not.

16      MR. STRUMWASSER:  It was sustained.

17      MR. VELKEI:  Q.  So if I understand correctly,

18 then, the only things that did you in preparation for

19 this testimony is familiarize yourself with some of the

20 theories of economic deterrence and the literature

21 articulating the theories of economic deterrence?

22      A.  The only thing above and beyond my training up

23 to that point and my experience at that point was to

24 review the literature on deterrence.

25      Q.  To be clear, your last formal training, sir,
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 1 was in 1974, correct?

 2      A.  The last academic training was in 1974.  I've

 3 certainly done a lot of work since then and read a lot

 4 of literature since then.

 5      Q.  Any kind of formal training after 1974,

 6 Dr. Zaretsky?

 7      A.  You mean formal like taking an added course?

 8      Q.  Graduate work, special studies?

 9      A.  I've done research, and I've read a lot of

10 literature and I've worked on a lot of projects that

11 required me to be familiar with literature in certain

12 fields of economics above and beyond my graduate

13 training.

14      Q.  Research in the context of paid expert

15 engagements, correct?

16      MR. STRUMWASSER:  I'm sorry.  I don't

17  understand -- objection, ambiguous.

18      THE COURT:  Did you understand question?

19      THE WITNESS:  Yeah, I understand the question.

20      THE COURT:  I'll allow it.

21      MR. VELKEI:  Could you read that back to him?

22          (Record read)

23      THE WITNESS:  No, that's not correct.  I've done

24 work -- since my graduate training, I did research work

25 at the American Medical Association, although I didn't
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 1 have my Ph.D. yet.  I had my everything but my Ph.D.  I

 2 was in the process of thinking about -- or working on

 3 my dissertation at that point.

 4          But I did research on the economics of

 5 physician practice.  And when I was at the California

 6 Hospital Association, I did a lot of research on trying

 7 to determine what influences hospital costs, how to

 8 compare diverse hospitals to see which ones are more

 9 efficient than others and how to develop regulatory

10 programs that would control healthcare costs and

11 promote access and promote quality.

12      MR. VELKEI:  Q.  Fair to say that, while you were

13 at the CHA, you didn't do research on theories of

14 economic deterrence, did you, sir?

15      A.  I did work on what types of incentives would

16 encourage hospitals to be less costly.  But in terms of

17 theories of deterrence -- well, deterring high costs,

18 but in terms of the theory deterrence as applied in

19 this case, no.

20      Q.  So let me just sort of focus back.  And I

21 understand that you did some research work at the AMA.

22 That's a large provider organization, correct?

23      A.  Yes.

24      Q.  And fair to say that you didn't do any

25 research work at the AMA associated with economic
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 1 theories of deterrence, correct, Dr. Zaretsky?

 2      MR. STRUMWASSER:  Your Honor, I think we've got an

 3 ambiguity here with the term "economic theories of

 4 deterrence."  There is a theory of optimal deterrence,

 5 that is, on which Dr. Kessler relies.  And --

 6      MR. VELKEI:  Your Honor, this is a speaking

 7 objection.

 8      THE COURT:  Let him finish.

 9      MR. STRUMWASSER:  And that is not -- that is not

10 the full extent of the economic theory of deterrence.

11 That is simply a subset of economic research.

12          And so I just think that it's important that,

13 when the question is about economic theory of

14 deterrence, the questioner needs to make it clear, is

15 he asking about the theory of optimal deterrence or the

16 law of economics -- as that term is used in the law of

17 economics, or is he referring in general to deterrence

18 in economic theory?

19      THE COURT:  For now, we're going to assume he's

20 being general about it.

21      MR. STRUMWASSER:  Okay.  Thank you.

22      THE COURT:  And if he wants to be specific, he

23 can.

24      MR. VELKEI:  I'm going to focus.

25      Q.  My understanding, sir, is you've talked about
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 1 there's a whole body of literature around economic

 2 theories of deterrence, correct?

 3      A.  Correct.

 4      Q.  You talk in your report about "the economic

 5 theory of deterrence and enforcement revolves around

 6 the concept that the potential violator weighing the

 7 potential gain from the violation against the penalties

 8 if detected and the probability of detection," right?

 9      A.  As on Page 4 of my testimony, yes.

10      Q.  Right.  So when we're talking about economic

11 theories of deterrence, I'm talking about the economic

12 theories of deterrence that you're referencing here and

13 talking about a whole body of literature associated

14 with that.  Understood?

15      A.  Yes.

16      Q.  So focusing, then, on those parameters, you've

17 never had any formal training in that area, sir, have

18 you?

19      A.  Formal training as you've defined it in terms

20 of advanced study or courses, correct.

21      Q.  Since 1974, you've had no formal training

22 whatsoever around any economic theories, correct?

23      A.  Formal training in terms of taking courses,

24 no.  In terms of being in meetings where academics are

25 making presentations and taking notes on that and
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 1 challenging that, yes, I've done that.  But in terms of

 2 actually sitting in a course in a seminar for a grade

 3 or something like that, no.

 4      Q.  Let's talk a little bit about -- so you've sat

 5 in on meetings where academics come in and give

 6 presentations?

 7      A.  Yes.

 8      Q.  You consider that to be formal training?

 9      A.  I don't know.

10      Q.  When did that last occur, sir?

11      A.  I was at a seminar sometime this year.

12 I was at a few of them.

13      Q.  Have you ever been in a seminar -- have you

14 ever attended a seminar on economic theories of

15 deterrence?

16      A.  No, I haven't.

17      Q.  So if I understand correctly, then, in terms

18 of the economic theories of deterrence that we're

19 talking about today, the only additional work you did

20 is you reviewed some of the literature on economic

21 theories of deterrence, correct?

22      A.  I reviewed some of the literature and studied

23 them.  It's not just reviewing the literature.  I

24 reviewed the literature, and I thought about the

25 context of this case and other experience I've had as a
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 1 regulator and experience I've had over the last, I hate

 2 to admit, 40 years as a health economist, and trying to

 3 envision how that fits in with my experience, yes.

 4      Q.  Dr. Zaretsky, how much time did you study the

 5 literature on economic theories of deterrence?

 6      MR. STRUMWASSER:  In connection with his

 7 testimony?

 8      MR. VELKEI:  Yes.

 9      THE WITNESS:  In terms of hours or days?

10      MR. VELKEI:  Q.  Hours or days, whatever you're

11 comfortable with.

12      A.  I don't know.

13      Q.  Do you have any idea how much time you spent

14 studying, to use your word, the literature on economic

15 theories of deterrence?

16      A.  It was over a several-month period, maybe a

17 six-month period, and I don't know how intense.

18      Q.  Would you please answer my question.  Do you

19 have any estimate of how much time you took studying

20 the literature around economic theories of deterrence?

21      MR. STRUMWASSER:  Objection, asked and answered.

22      THE COURT:  Overruled.

23      THE WITNESS:  Pure speculation.

24      MR. STRUMWASSER:  Objection, speculation.

25      THE WITNESS:  Hundreds of hours.
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 1      THE COURT:  I don't want you to speculate.  Give

 2 your best estimate, please.

 3      MR. VELKEI:  Thank you, your Honor.

 4      THE WITNESS:  Hundreds of hours.  That's over a

 5 hundred hours.  That's my estimate.

 6      Q.  So what literature did you read in those

 7 hundreds of hours, Dr. Zaretsky?

 8      A.  I read the seminal article, I guess, by

 9 Becker.

10      Q.  Do you recall what that's called?

11      A.  Theory of Crime, something like that.

12      Q.  You don't recall the title?

13      A.  At this point, I don't recall the title.

14 It's a 1968.  That's his major work in the field that

15 got the field started at that point.

16          However, prior to that was Jeremy Bentham.  I

17 did not read his article.  That was written sometime in

18 the 1700s.  I read the original in 1700.  I'm joking.

19      THE COURT:  I'm not quite old enough.  I seem to

20 recall...

21      THE WITNESS:  No formal training from Bentham, but

22 I read excerpts of his articles that were in the

23 subsequent literature.

24          I read quite a few articles by Polinsky and

25 Shavell.
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 1      MR. STRUMWASSER:  I think our reporter is going to

 2 need a spelling.

 3      THE WITNESS:  P-O-L-I-N-S-K-Y, S-H-A-V-E-L-L.

 4          I read an article by Hylton, H-Y-L-T-O-N, who

 5 was a law and economics academic.  I read an article by

 6 Dau-Schmidt.  That's D-A-U -- it's a hyphenated last

 7 name, D-A-U, S-C-H-M-I-D.

 8      Q.  M-I-D, as in "dog"?

 9      A.  D, Schmid or Schmidt.

10      Q.  Do you recall Dr. Dau-Schmidt's first name?

11      A.  I believe it's Kenneth.

12      Q.  Do you recall the article that you read that

13 was offered by Dr. --

14      A.  I think it was in the Georgetown Law Review,

15 something mid '90s.

16      Q.  Do you recall the name of the article, sir?

17      A.  I don't at this point.  I have it in my notes.

18      Q.  Is it a Dr. Hylton, H-Y-L-T-O-N?

19      A.  I believe he might be a lawyer and an

20 economist.  And that was in the Duke Law Journal.  It

21 was an article on punitive damages.

22      Q.  Punitive damages as applied to the theories of

23 economic deterrence?

24      A.  Yes.

25      Q.  What was the name of that article, sir?
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 1      A.  Something about punitive damage, I don't 2 recall. 3      Q.  Drs. Polinsky and Shavell are noted economists 4 in this area of theories of economic deterrence, 5 correct? 6      A.  Yes. 7      Q.  Did you agree with the theories that they 8 espoused in the literature? 9      A.  I agreed with parts of it.10      Q.  What did you disagree with in the theories11 espoused by Drs. Polinsky and Shavell?12      A.  I disagreed with their concept that the gains13 from violation of the laws, if they are in excess of14 the harm, should accrue to the violator.15      Q.  Meaning Drs. Polinsky and Shavell said that16 the penalties under the theory of economic deterrence17 should be assessed based on the harm not the gain,18 correct?19      A.  In most cases.  In some cases they also had an20 exception to that.  They admitted that, for complete21 deterrence, the penalty should be based on the gain and22 also, if the gains are socially illicit, the penalty23 should be based on the gain.24      Q.  Gains are socially illicit?25      A.  From socially illicit activity.
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 1      Q.  What is socially illicit activity? 2      A.  Socially elicit activity is something 3 prohibited.  If the legislature prohibits something, 4 one could make a case that that's socially illicit 5 activity or else they wouldn't prohibit it. 6      Q.  Did Drs. Polinsky and Shavell articulate what 7 was socially illicit gains? 8      A.  I don't recall them saying much beyond just 9 calling something socially illicit.  I don't recall how10 they defined that if they did.11      Q.  It wasn't important enough for you to12 research?13      A.  No, it wasn't important enough for me to14 research because they also said, if you want complete15 deterrence, you base the penalty on the gain.16      Q.  So to be clear, though, you disagree with17 their general theory that deterrence -- penalties18 should be assessed under economic theories of19 deterrence based upon the harm not the gain, correct?20      A.  I disagree with that concept, and I think most21 regulatory agencies are geared not in the direction of22 Becker or Polinsky and Shavell.  They're geared toward23 the goal of deterring a violation, completely deterring24 a violation.25      Q.  So you agree, then, that Dr. Becker also



18672

 1 opines that penalties should be assessed based upon the 2 harm not the gain, correct? 3      A.  Yes. 4      Q.  Just out of curiosity, can you articulate one 5 economist in the area of economic deterrence who 6 supports your view of the world, which is that 7 penalties should be assessed based upon the gain and 8 not harm? 9      A.  I mentioned Dau-Schmidt.  In his article, he's10 very critical of the concept that the gains to a11 criminal, he calls it, a criminal or a violator,12 contribute to social welfare.13          The underlying assumption in Becker's analysis14 and Polinsky and Shavell is maximization of social15 welfare, which is social well-being or wealth or,16 excuse me, standard of living.17          And they posit that social welfare is18 increased if the gains exceed the harm.  So where the19 gains exceed the harm, those crimes or those violations20 should not be deterred.21          And I disagree with that.  I think the22 legislature, in many cases where they -- they pass laws23 to prevent violations or prevent disobeying of the law,24 had that same opinion.  And he's very critical of that25 concept.
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 1      Q.  Just to be clear, Dr. Zaretsky, is it your 2 testimony that Dr. Dau-Schmidt articulates a 3 calculation of penalties based upon gain and not harm? 4      A.  I don't recall him actually setting forth an 5 equation for a penalty, but he is of the strong opinion 6 that social welfare is not improved by violations where 7 the violator profits at the expense of the victim. 8      Q.  Dr. Zaretsky, can you name one economist in 9 the area of economic deterrence theory that supports10 your view that penalties should be assessed based upon11 gain and not harm?12      MR. STRUMWASSER:  Objection, asked and answered.13 He's asking for one and he got one.14      MR. VELKEI:  I think he testified that he doesn't15 recall whether Dr. Dau-Schmidt offered that equation.16 So to be more precise, then, your Honor?17      THE COURT:  All right.18      MR. VELKEI:  Q.  Is there any economist that you19 can identify here today who has offered the same20 equation that you have, which is penalties are equal to21 gain divided by probability of detection, sir?22      MR. STRUMWASSER:  And by "probability of23 detection," you mean probability of detection and24 enforcement?25      MR. VELKEI:  My question stands as it is.
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 1      MR. STRUMWASSER:  Objection, mischaracterizes his 2 testimony. 3      THE COURT:  So he said that he added those things 4 to his conclusions. 5      MR. VELKEI:  Okay, your Honor.  So I'd actually 6 like to withdraw the question.  If may I approach this 7 board over here. 8      THE COURT:  Yes. 9      MR. VELKEI:  Q.  So your formula, sir, if I10 understand correctly is F equals G, which is Gain,11 divided by P, which is the Probability of detection,12 and probability of detection and enforcement.13          Just so we're clear, is it your view that14 P -- under theories of economic deterrence, P equals15 probability of detection and enforcement?16      A.  Yes, that's my reading.17      Q.  Can you identify any economist other than18 yourself in the area of economic deterrence who offers19 up this same formula, Dr. Zaretsky?20      A.  This formula as written, you're not talking21 about how to define P.  You're talking about F equals G22 over P.23      Q.  That's correct.24      A.  Assuming P is defined the way I define it,25 which I believe is the way they all defined it.  It may
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 1 not be that specific, but I believe it's the 2 probability of detection and the probability of 3 enforcement, or else it really wouldn't mean anything 4 in terms of the potential violator deciding to violate 5 the law. 6      Q.  Dr. Zaretsky -- 7      MR. STRUMWASSER:  I don't think he's finished. 8      MR. VELKEI:  I don't think he's answered the 9 question I'm asking.10      THE COURT:  Stop.11          Can you read back the last question.12          (Record read)13      MR. VELKEI:  Q.  Any economist in the area of14 economic deterrence who offers up this same formula,15 sir?16      A.  I think I mentioned Polinsky and Shavell17 mentioned that, if you want complete deterrence, this18 is the way to get it, by disgorging the gain from the19 violator.20          Another economist, Hylton, H-Y-L-T-O-N, in the21 context of punitive damages set forth the types of --22 some violations should disgorge the gains rather than23 be based on the harms.24      Q.  So your testimony, sir, was Dr. Polinsky and25 Shavell state as a general matter that F is equal to H
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 1 divided by P, correct? 2      A.  In terms of optimal deterrence, correct. 3      Q.  So putting aside Drs. Polinsky and Shavell -- 4 so as a general proposition, the calculation that they 5 offer up for the calculation of fines is the second one 6 not the first one, correct? 7      A.  Correct, but it's in the context of optimal 8 deterrence.  It's not in the context of complete 9 deterrence.  It's not in the context of existing10 regulatory mechanisms.11          It's in the context of how they believe12 future, the legislature should consider developing13 harms -- excuse me, developing penalties in the context14 of trying to maximize social welfare, not necessarily15 in the context of deterring violations16 or -- just deterring violations.17      Q.  Optimal deterrence is what economists strive18 for, correct?19      A.  Not necessarily.  Optimal deterrence in the20 context of what this group -- with Polinsky and Shavell21 in adherence of that philosophy called law and22 economics -- are striving to maximize social welfare,23 which is not the regulator's job.24          The regulator is not a social planner.  The25 regulator is trying to ensure compliance with the laws



18677

 1 and regulations that that regulator is responsible for 2 enforcing. 3      Q.  Dr. Zaretsky, I'm just trying to find other 4 economists who support your view of the world.  So you 5 also mentioned a Dr. Hylton, who did so in the context 6 of punitive damages; is that correct? 7      A.  Yes. 8      Q.  You're not here opining on punitive damages, 9 correct?10      A.  Correct.11      Q.  This is an entirely different animal; isn't12 that true, sir?13      MR. STRUMWASSER:  Objection, vague, ambiguous.14      MR. VELKEI:  Withdraw.15      Q.  You name me one economist who, as a general16 proposition, offers up the same formula, F equals G17 divided by P, in the context of assessment of penalties18 like the ones you're offering up here?19      A.  In the context of complete deterrence, they20 all do.  In the context of optimal deterrence where one21 is trying to be a social planner and maximize social22 welfare, not from a regulatory perspective, I can't23 cite you one at this moment.24      Q.  So you came up with that on your own then in25 that context, sir, to be clear?
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 1      A.  No, I didn't come up with that on my own.  The 2 other economists are saying, if the goal is complete 3 deterrence, that's the way you do it.  I was asked to 4 provide an opinion based on an economic model that 5 deals with a goal of complete deterrence. 6      Q.  Understood.  And so the calculation that 7 you're offering up is one that you think should be 8 generally applied in any context where penalties are 9 being assessed, correct?10      A.  No, not any context, only a context where the11 regulator wants complete deterrence.12      Q.  So to be clear, Dr. Zaretsky, is your13 testimony, then, when we're dealing with assessment of14 penalties by a regulator, in every instance this15 formula, F equals G divided by P, is the one that16 should be applied?17      A.  If that regulator wants complete deterrence.18 If the regulator has some other objectives in mind,19 maybe not.20      Q.  So "it depends" is your answer; is that21 correct?22      MR. STRUMWASSER:  Objection, argumentative.23      THE COURT:  I'll allow it.24      THE WITNESS:  It depends on the regulator's goal.25 I'm given the assumption that the regulator wants
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 1 total -- wants to deter the violations in this case. 2      MR. VELKEI:  Q.  Complete victory? 3      MR. STRUMWASSER:  Objection, argumentative. 4      THE COURT:  Sustained. 5      MR. VELKEI:  Q.  So that I can be clear, then, you 6 are not offering testimony that your calculation F 7 equals G divide by P should apply in every instance in 8 assessment -- assessing penalties? 9      A.  Only in the context of a regulator that wants10 complete deterrence.11      Q.  So only if the regulator wants it do you apply12 this formula; is that correct?13      A.  I cannot think of a context where a regulator14 may not want complete deterrence.  There could be some15 regulators that don't.16          But if the regulator has a goal of complete17 deterrence and the legislation underlying the18 regulator's program and authority has a goal of19 complete deterrence, this is the way to provide the20 economic incentive to the violator or the potential21 violator not to commit the violation.22      Q.  So to be clear, Dr. Zaretsky, F equals G23 divided by P depends upon -- applies if the regulator24 wants it to apply and is looking for what you call25 complete deterrence?
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 1      A.  Yes. 2      Q.  Is there anything, any literature that adopts 3 your view of this formula in a context of assessment of 4 penalties involving a regulator?  Anything else out 5 there that offers the same view as you? 6      A.  I indicated polinsky and Shavell acknowledged 7 that, for complete deterrence, that's the formula, G 8 over P. 9      Q.  So are those doctors, Drs. Polinsky and10 Shavell, is it your testimony that they say the11 application of those two formulas depends upon what the12 regulator asks for?13      A.  They don't explicitly say that.14      Q.  They don't say that at all, do they, sir?15      A.  I don't recall seeing that in there.16      Q.  Do you have any economic literature that17 states your view that it depends on what the regulator18 wants?19      A.  The regulator enforces the law.  The regulator20 either wants complete deterrence or the regulator may21 have other objectives.  If the regulator wants complete22 deterrence, that's the way to provide the economic23 incentive for complete deterrence.24      MR. VELKEI:  Your Honor, I'd move to strike and25 ask him to answer the question.
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 1      Q.  The question is do you offer any economic 2 literature -- can you identify any economic literature 3 that states your view that it depends on what the 4 regulator wants? 5      THE COURT:  All right. 6          Can you answer the question? 7      THE WITNESS:  I haven't seen that language, no. 8      MR. VELKEI:  Q.  So you came up with this 9 yourself, Dr. Zaretsky?10      A.  No, I didn't come up with that myself.  I told11 you that the literature says that if -- for complete12 deterrence, it's G over P.13      Q.  Who on behalf of CDI told you that you were14 to -- your object was to get complete deterrence?15      MR. STRUMWASSER:  Objection.  First of all, it is16 irrelevant.  Secondly, he's asking about communications17 with counsel; it's inappropriate.18      MR. VELKEI:  Q.  I'm happy to say anybody other19 than counsel from CDI direct you to use complete20 deterrence as your goal, Dr. Zaretsky?21      MR. STRUMWASSER:  And no one has -- there is no22 evidence here that Dr. Zaretsky has a goal of complete23 deterrence.  His testimony is, if you want complete24 deterrence, this is how you get it.25      THE COURT:  That isn't what he said.
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 1          So can you please read the question we're 2 going to take a break. 3          (Record read) 4      MR. VELKEI:  Q.  Anybody other than counsel at the 5 CDI direct you to have complete deterrence as the goal 6 in this case? 7      A.  No. 8      THE COURT:  Let's take a break. 9          (Recess taken)10      THE COURT:  We'll go back on the record.11          Go ahead.12      MR. VELKEI:  Q.  Thank you, Dr. Zaretsky.  If you13 would just turn to Exhibit 1082, which is your14 pre-filed direct testimony.15          Can you point me to anywhere in your testimony16 where you have made the assumption that complete17 deterrence is the goal in the calculation of the18 penalty?19      A.  If you look at Page 21, let me just preface20 that you had asked me several times whether or not I21 could refer to an economist who has advocated for that22 formula.23      Q.  Sir, I would ask that you answer my question.24 If you want to make a clarification in your direct --25      THE COURT:  I agree.  There's no question pending
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 1 that could possibly draw that answer. 2      MR. VELKEI:  Is it okay to -- 3          Would you read back the question just so the 4 witness has it in mind? 5          (Record read) 6      THE WITNESS:  Looking at the top of Page 21, 7 actually all of Page 21, with the exception of Line 14 8 and 15, talk about -- the first one is questioned 9 hypothetically, "If the entity stands to gain10 $70 million from a course of conduct that will cause a11 million violations and the likelihood of detection is12 10 percent, what should the fine be in order to deter13 those violations?"14          I then used the formula, to calculate a15 penalty.16          And similarly, the next question below that17 sets forth the hypothetical where that equation is not18 used to set the penalty.  And I indicate that that's --19 would not be sufficient to deter.20      Q.  Dr. Zaretsky, is there anyplace in the report21 where you have assumed complete deterrence as the goal22 in assessing penalty?23      A.  I think it's implicit in the report.24      Q.  Fair to say that there's nothing explicitly25 referring to complete deterrence?
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 1      A.  "Complete deterrence," I don't know that those 2 two words were ever used together. 3      Q.  You were not asked to assume complete 4 deterrence, correct? 5      A.  I was asked to come up with an economic model 6 that would result in complete deterrence. 7      Q.  Please answer my question. 8      THE COURT:  He did.  Move on. 9      MR. VELKEI:  Q.  Dr. Zaretsky, I see here the10 reference to "effective deterrence" as opposed to11 "complete deterrence."  Is it your conclusion that the12 only effective deterrence is complete deterrence, sir?13      MR. STRUMWASSER:  Objection, vague as to14 "effective."15      THE COURT:  Overruled.  He used it.16      THE WITNESS:  I used "effective" as if it were a17 synonym for "complete deterrence."18      MR. VELKEI:  Q.  So, sir, is effective deterrence,19 in your opinion, only complete deterrence?20      MR. STRUMWASSER:  Objection, asked and answered.21      THE COURT:  Are you using the two terms22 interchangeably?23      THE WITNESS:  I was using it interchangeably in my24 testimony.25      THE COURT:  All right.
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 1      MR. VELKEI:  Q.  In your opinion -- so then, to be 2 clear, you were offering the opinion that complete 3 deterrence of all claims handling errors is the goal of 4 the regulator? 5      MR. STRUMWASSER:  Misstates his testimony. 6      MR. VELKEI:  It's a question. 7      THE COURT:  I'll allow it.  It's 8 cross-examination. 9      THE WITNESS:  If it is the goal of the regulator,10 this is how to do it.  That's my approach.  I don't11 know necessarily -- the regulator could have other12 factors affecting that.  But if the goal of the13 regulator is complete deterrence, this is the formula14 to follow.15      MR. VELKEI:  Q.  So your testimony is you don't16 know one way or the other whether the goal of CDI is17 complete deterrence?18      A.  I believe it is, but you're right, I don't19 know one way or the other.  I don't know -- I can't say20 for sure that that's the goal, but I was asked to21 provide an opinion on an economic model that would22 provide complete deterrence.23      Q.  In your opinion, complete deterrence of all24 claims handling violations is a reasonable goal of a25 regulator?
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 1      A.  I believe so. 2      Q.  That's true regardless of the cost, 3  Dr. Zaretsky? 4      MR. STRUMWASSER:  Regardless of what cost? 5      MR. VELKEI:  Q.  Costs associated with complete 6 deterrence? 7      A.  The legislature defines violations and wants 8 to deter violations, wants to deter all violations. 9      MR. VELKEI:  Move to strike as non- --10      THE WITNESS:  And in terms of cost effectiveness,11 that is something that the regulator can consider.  If12 there's evidence provided that complete deterrence13 could cause -- the difference between being very close14 to complete deterrence or being at full deterrence15 could create additional costs that may not be16 warranted, that's up to the regulator.17          But the legislature already sets a cap.  They18 set a cap per each violation of $10,000, so there's19 already a constraint on the regulator on the amount of20 fine he can levy.21      MR. VELKEI:  Q.  But I'm asking you, as an22 economist of almost 40 years, in your opinion, do you23 think complete deterrence is an appropriate goal24 irrespective of the costs incurred as a result?25      A.  Not necessarily irrespective of the costs
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 1 incurred as a result, but those costs will vary from 2 firm to firm. 3      Q.  And costs of compliance are those typically 4 borne by consumers ultimately, correct? 5      A.  Not necessarily.  They're also borne by 6 shareholders. 7      Q.  They're also borne by consumers as well in 8 pricing of policies, correct, sir? 9      MR. STRUMWASSER:  Objection, argumentative.10      THE COURT:  Overruled.11      THE WITNESS:  They're borne by both, and I don't12 know to which extent.  It depends on the market and it13 depends on the plan.14      MR. VELKEI:  Q.  Do you think perfection in claims15 handling is a realistic goal, Dr. Zaretsky?16      A.  I don't know whether it's a realistic goal.17 My goal was to come up with a mechanism to provide the18 incentive for the regulated entity to adhere to the19 law, not violate the law.20      Q.  Complete deterrence is equivalent to applying21 a standard of perfection, correct, Dr. Zaretsky?22      A.  I'm not sure that's perfection.  It's -- it's23 full compliance.  It's full compliance with the law.24 If that's perfection, you can call it perfection.25          I don't -- it's hard to find anything of
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 1 perfection.  But full compliance with the law. 2      Q.  Perfection is a difficult objective to attain, 3 correct? 4      MR. STRUMWASSER:  Objection, beyond the scope of 5 his expertise, irrelevant. 6      THE WITNESS:  Depends upon what the issue is. 7      MR. STRUMWASSER:  Wait, wait. 8          I'm sorry. 9      THE COURT:  I was going sustain the objection.10 But I think I'll let the answer stand.11      MR. STRUMWASSER:  Did you overrule?12      THE COURT:  I sustained the objection.13          Move on.14      MR. VELKEI:  Q.  In your opinion, is there an15 acceptable level of error that should apply in claims16 handling?17      A.  I don't know that.18      Q.  None whatsoever?19      A.  Right.20      Q.  I'd like that show you as exhibit next in21 order -- actually, it's been previously marked into22 evidence as Exhibit 5191.23      MR. STRUMWASSER:  Is this something we can do in24 nine minutes?25      MR. VELKEI:  Yeah, I think so.
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 1          This is just the undertakings, your Honor.  I 2 only have two copies. 3      THE COURT:  Okay.  5191. 4      MR. VELKEI:  Q.  Dr. Zaretsky, have you ever seen 5 Exhibit 5191 before? 6      A.  No, I haven't.  And I can't read it in nine 7 minutes. 8      MR. VELKEI:  Q.  I'd like you to turn to 9 Undertaking 19 if you would.10      MR. STRUMWASSER:  Page number?  I really don't11 think this is a -- I don't think it's fair to take him12 to a specific page and tell him he's got eight minutes13 to finish reading this.14      THE COURT:  Let him take as long as it takes.15      THE WITNESS:  I can't even -- oh, it's the bottom16 of Page 14, correct?17      MR. VELKEI:  Q.  Yes, sir.18      A.  I've read it.19      Q.  Okay.  Undertaking 19 does in fact set forth20 an acceptable level of error with respect to claims21 handling practices by PacifiCare, correct?22      MR. STRUMWASSER:  Objection, your Honor, this23 witness knows nothing about this document, knows24 nothing about its providence, knows nothing about who25 wrote it or whether it was approved by anybody.  It's
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 1 just a document. 2      THE COURT:  You never saw it before; is that 3 correct? 4      THE WITNESS:  That's correct. 5      MR. VELKEI:  Q.  Fair to say, Dr. Zaretsky, you 6 didn't take into account the thresholds that are in 7 Undertaking 19 in offering the testimony that you do 8 here today? 9      A.  Correct, I didn't.  From the reading of this,10 although I don't know for sure, this predates the11 detecting -- starting this enforcement action, it12 predates the data reviewed in the market survey13 examination that identified --14      Q.  Do you want to answer questions about the15 document or not?  Because I thought we were not going16 to ask you the questions, sir.  If you want to testify17 about what the document says --18      THE COURT:  You have not seen this document19 before, and you didn't take it into consideration?20      THE WITNESS:  I haven't seen it, correct.21      MR. VELKEI:  I just have one further question,22 your Honor.23      THE COURT:  All right.24      MR. VELKEI:  Q.  Dr. Zaretsky, you are in fact25 holding PacifiCare to a standard of perfection in
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 1 offering the testimony that you do here today, aren't 2 you? 3      MR. STRUMWASSER:  Objection, that mischaracterizes 4 his testimony. 5      THE COURT:  I'll allow it.  This is 6 cross-examination. 7      THE WITNESS:  I'm not holding PacifiCare to a 8 standard.  I'm presenting a formula that has the 9 economic incentives in it to encourage full compliance.10 I'm not holding anyone to any standard.11      MR. VELKEI:  Q.  Full compliance meaning not one12 single violation or claims handling error, correct?13      A.  Well, maybe one or two.  No.  Full compliance,14 yes.15      Q.  Is it one or two or none?16      A.  It's none.  It's full compliance.  This is a17 formula for full compliance.18      THE COURT:  Okay.19      MR. VELKEI:  No further questions at this time.20          We'll pick up after the lunch break.21          (Whereupon, the luncheon recess was taken22           at 11:54 a.m.)232425
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 1                     AFTERNOON SESSION 2          (Whereupon, the appearance of all 3           parties having been duly noted for 4           the record, the proceedings resumed 5           at 1:35 o'clock p.m.) 6      THE COURT:  This is back on the record. 7          Go ahead. 8      MR. VELKEI:  Thank you, your Honor. 9         CROSS-EXAMINATION BY MR. VELKEI (resumed)10      MR. VELKEI:  Q.  Good afternoon, Dr. Zaretsky.11      A.  Good afternoon.12      Q.  One of the things I just wanted to do was a13 little cleanup from this morning.  You mentioned that14 you reviewed Ruth Watson's testimony?15      A.  Yes.16      Q.  Do you recall that testimony?17      A.  Yes.18      Q.  Did you do that -- did you review her19 testimony before or after the written testimony20 submitted today, sir?21      A.  Before because it was referred to in my -- in22 the testimony.23      Q.  What was it about that testimony that24 impressed you, sir?25      A.  I don't remember what impressed me.  Matter of
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 1 fact, I think -- let me go to the page in my testimony 2 where it was referred to. 3          Bottom of -- Line 23 on Page 11.  It's only -- 4 you know, I really don't recall exactly what impressed 5 me by it.  It's referred to in the question to me that 6 "United required PacifiCare to implement a staffing 7 model whereby each manager had more direct reports, 8 which was done by eliminating FTEs.  Is this consistent 9 with a reduction in variable costs?"10          It's the concept of reducing FTEs.11      Q.  So you relied on Ms. Watson's testimony only12 for the purpose of stating that reductions in staff13 have variable costs?14      A.  For the purposes that they reduce staff.15      Q.  And no other reason?16      A.  No.17      Q.  "Probability of detection and enforcement," I18 want to focus on that term.  In using the term19 "probability of detection and enforcement," I'm20 assuming that there are instances in which a regulator21 detects the violation but doesn't enforce the laws?22      A.  Yes.23      Q.  So you're looking at two separate analyses24 which are probability of detection, correct, and then25 separately, probability of enforcement?
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 1      A.  Yes. 2      Q.  And is the concept that there's a high 3 probability that a regulator won't enforce because of 4 this limited resource as referenced in your testimony? 5      A.  Could be limited resource -- priorities. 6      Q.  So you recognize right up front that 7 regulators don't hold all license holders to a standard 8 of complete deterrence? 9      MR. STRUMWASSER:  Objection, mischaracterizes his10 testimony, is misleading.11      THE COURT:  It's cross-examination.  I think the12 witness can protect himself.  I'll allow it.13      THE WITNESS:  Could you read the question, please?14          (Record read)15      THE WITNESS:  Yes --16      MR. STRUMWASSER:  Excuse me.  Could we get a17 break?  We're not getting our --18      THE COURT:  Sure.19          (Pause in proceedings)20      MR. VELKEI:  Q.  Dr. Zaretsky, in your opinion,21 should a regulator look at harm or gain in deciding22 whether to proceed against a particular licensed23 entity?24      A.  As I've said in my opinion, if the regulator25 wants to obtain complete deterrence, he should look at
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 1 gain -- he or she should look at gain. 2      Q.  Excuse me, sir.  I'm sorry.  We're talking 3 about a different issue, which is, if I understand your 4 testimony correctly, there is both a probability of 5 detection analysis, right? 6      A.  Right. 7      Q.  And there are certainly instances in which the 8 regulator may detect noncompliance, but then there is a 9 question on probability of enforcement when they do10 detect noncompliance, correct?11      A.  Yes.12      Q.  So in the situation where a regulator detects13 noncompliance but must choose against whom they should14 enforce -- bring an enforcement action, is it your15 testimony that the regulator should look at harm to16 consumers or gain to the licensed entity?17      MR. STRUMWASSER:  Your Honor, I think that is18 ambiguous and misleading and lacks foundation because19 this witness has not testified about what a regulator20 should do outside of the insurance calculation.21      THE COURT:  So he's not an expert in that?22      MR. STRUMWASSER:  There's no foundation he has any23 opinion on it.  And there's no evidence that it's an24 economic question.25      MR. VELKEI:  It seems to me, your Honor, he's the
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 1 one that introduced the testimony by saying there's a 2 probability of detection and probability of 3 enforcement.  He's already agreed that means by 4 definition the regulator does not uniformly apply -- 5 hold all licensed entities to a standard of strict 6 complete deterrence. 7          And I'm trying to now get at, in his opinion, 8 when should a regulator proceed with an enforcement? 9      THE COURT:  Do you have an opinion on that?10      THE WITNESS:  My opinion is it's up to the11 regulator, whatever the regulator's priorities are.12      MR. VELKEI:  Q.  So as an economist, you have no13 opinion on the issue, sir?14      MR. STRUMWASSER:  Objection.  Which issue?15      MR. VELKEI:  Is that an objection?16      MR. STRUMWASSER:  Yes.17      THE COURT:  Overruled.18      THE WITNESS:  Your question?19          (Record read)20      THE WITNESS:  I believe it's up to the regulator21 to accept his or her priorities on which regulations --22 excuse me -- of which violations he or she wishes to23 pursue.24      Q.  What factors do the regulators use?  Does the25 regulator have unfettered discretion in your opinion,
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 1 or are there certain factors they should take into 2 consideration in making that decision to go after by 3 way of -- 4      MR. STRUMWASSER:  Objection, calls for legal 5 conclusion, no foundation. 6      MR. VELKEI:  Just trying to get clarity on his 7 answer, your Honor.  He says it's up to the discretion 8 of the regulator.  What does that mean? 9      THE COURT:  I'll allow it.10          But if it's not within your expertise, you can11 say it's not within your expertise.12      MR. VELKEI:  Can you read the question back?13          (Record read)14      MR. STRUMWASSER:  Did I mention "legal15 conclusion"?16      MR. VELKEI:  You did.  Would you like to mention17 it again?18      MR. STRUMWASSER:  I think I did.19      MR. VELKEI:  Q.  Would you like me to rephrase the20 question, sir?21          So when you talk about it's in the22 regulators's discretion to decide against whom they23 proceed, in your opinion, does the regulator have24 unfettered discretion in that way?  Or are there25 certain factors that the regulator should apply?
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 1      A.  In terms of unfettered, I don't believe they 2 have unfettered discretion, saying, "I don't like this 3 guy," "I don't like his name," or "I don't like where 4 they're located, therefore I'm going go after them." 5          But there are relevant factors that the 6 regulator considers. 7      Q.  What are those relevant factors, Dr. Zaretsky? 8      A.  The types of violations, possibly.  The 9 magnitude of violations.10      Q.  Magnitude of violations meaning magnitude of11 the harm?12      A.  Magnitude of violations that they want to --13 magnitude of violations.  What I'm looking at as a14 violation is something prohibited by the legislature15 and, in so doing, the legislature somehow relates16 violations to harm.17      MR. STRUMWASSER:  May the record reflect that18 Mr. Velkei cut off the witness before he finished his19 answer.20      THE COURT:  Okay.21      MR. VELKEI:  Q.  Did you have anything further you22 wanted to add, any other factors?23      A.  I don't believe so.24      Q.  I've seen that you've just identified two25 relevant factors.  Do you base that, sir, upon any
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 1 theories of economic deterrence?  Is there any 2 particular literature from which you derive these 3 factors? 4      A.  No. 5      Q.  How about the term "probability of detection 6 and enforcement"?  Can you identify one economist in 7 the area of economic deterrence who uses that term? 8      A.  I -- yes.  First of all, I believe it's 9 implicit.  Probability of detection without enforcement10 is meaningless.  I believe it's implicit.11          However, Hylton does in his -- the journal12 article I mentioned, does specifically talk about the13 probability of enforcement as separate from the14 probability of detection.15      Q.  And that's in the context of punitive damages,16 sir?17      A.  The article is in the context of punitive18 damages, but the economic theory applies to enforcement19 in general.20      Q.  That's your understanding of the economic21 theory, correct?22      MR. STRUMWASSER:  Objection, argumentative.23      THE WITNESS:  Yes.24      MR. VELKEI:  Q.  So to be clear, Dr. Becker --25      THE COURT:  Overruled.
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 1      MR. VELKEI:  I'm sorry. 2      Q.  To be clear, Dr. Becker doesn't use the term 3 "probability of detection and enforcement," does he, 4 sir? 5      A.  I don't recall exactly the term he uses. 6      Q.  You would agree with me, would you not, that 7 Dr. Becker is the preeminent economist in this area? 8      A.  He's a preeminent economist.  He has a Nobel 9 Prize.10      Q.  Part of the reason why he won that Nobel Prize11 was for his theories on economic deterrence; is that12 right?13      MR. STRUMWASSER:  Was the witness finished with14 his answer?15      MR. VELKEI:  Excuse me if he wasn't.16      THE COURT:  Were you finished with your answer?17      THE WITNESS:  No, I wasn't.18      THE COURT:  Okay.  Go ahead.19      THE WITNESS:  He did his writing in 1968.  There's20 been considerable writing since then.  He also differs21 from his predecessor in this area, which was Bentham,22 Jeremy Bentham.23      MR. VELKEI:  Q.  Doctor, part of the reason24 Dr. Becker won a Nobel Prize in 1992 was for his25 theories of economic deterrence, correct?
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 1      A.  I do not necessarily know that.  I think it 2 was a broader perspective.  He did some pathbreaking 3 work in applying economic theory to a lot of areas 4 that, prior to that, were not thought to lend 5 themselves to economic theory. 6      Q.  I just want to make sure my question was 7 clear.  I'm not suggesting that the only reason he won 8 a Nobel Prize was for his work in economic deterrence 9 theory.  But certainly part of the reason he won the10 Nobel Prize was for his theories in economic11 deterrence, correct?12      A.  I seriously don't know that.13      Q.  I would like to introduce as exhibit as next14 in order a press release from the Nobel Committee15 talking about the reasons that Dr. Becker was awarded16 the Nobel Prize in economics.17          We're just waiting on an exhibit number,18 Dr. Zaretsky.19      THE COURT:  5568.20          (Respondent's Exhibit 5568 marked for21           identification)22      MR. VELKEI:  Q.  I'd like to direct your23 attention, if I could -- but feel free to read the24 whole press release -- on the second page, "Crime and25 Punishment."
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 1      THE COURT:  It's a 1992 press release, correct? 2      MR. VELKEI:  Yes, your Honor, October 13th, 1992, 3 from the Nobel Committee. 4      THE WITNESS:  I've read it. 5      MR. VELKEI:  Q.  So would you agree that part of 6 the reason Dr. Becker got the Nobel Prize was for his 7 work in connection with deterrence theory? 8      A.  I really don't know.  They do mention it as 9 one of his contributions.  It's certainly not listed as10 the primary one, which was human capital, which was my11 major familiarity with him when I was a graduate12 student.  They mention it almost in passing.  But I'm13 not going to testify that it wasn't a contribution to14 economic theory.15      Q.  Focusing if we can on the very -- toward the16 end of the first paragraph, says, "...criminality is17 analyzed as rational behavior under uncertainty.  these18 ideas are set forth, for example, in Becker's essay19 'Crime and Punishment, An Economic Approach,' 1968."20 That's one of the articles upon which you purport to21 rely; isn't it, Dr. Zaretsky?22      A.  It's one of the articles, one of the major23 articles on the theory that the optimal deterrence -- I24 don't know about relying on it.25          I read it.  I read it in the context of other
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 1 articles.  And I also want to mention that he differs 2 with Bentham on his approach of optimal deterrence 3 where Bentham actually applies the equation that I 4 have, that the gains should be disgorged from the 5 offender. 6          In Becker's approach, his objective is to use 7 economic theory to apply to crime and punishment and in 8 a manner where the objective is to advance social 9 welfare, to increase wealth in society, to increase10 social well-being.  And in that context, he draws -- he11 logically draws a conclusion based on that objective12 that, if the gain is greater than the harm, that should13 not be deterred.14      MR. VELKEI:  I'd like to move to strike as15 nonresponsive.  The question that I asked you, sir, is16 did you or did you not rely upon Dr. Becker's theories17 as stated in "Crime and Punishment, An Economic18 Approach"?19      MR. STRUMWASSER:  I think it's responsive.  He20 explained to the extent to which he --21      THE COURT:  If he can answer the question yes or22 no, then I'll let the explanation stand.23      MR. VELKEI:  Thank you, your Honor.24      THE WITNESS:  I'm not quite sure about "rely."  I25 understand his approach.  I don't agree with the
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 1 context of that approach -- excuse me, agree with that 2 approach in the context of complete deterrence, which I 3 was dealing with in my testimony. 4      MR. VELKEI:  Q.  "Complete deterrence," the term 5 that you didn't use at all in your testimony, sir?  Is 6 that the term you're referring to, sir? 7      MR. STRUMWASSER:  Objection, argumentative. 8      THE COURT:  Sustained. 9      MR. VELKEI:  Q.  Drs. Polinsky and Shavell are10 also noted economists in the area of economic11 deterrence too, correct?12      A.  Correct.13      Q.  Are you relying upon Drs. Polinsky and Shavell14 in connection with theories you're offering here today,15 sir?16      MR. STRUMWASSER:  I think that there's an17 ambiguity here in the word "reliance."  The witness18 answered the Becker question with the same effect.  And19 the witness had difficulty understanding what20 Mr. Velkei meant by "reliance."21      MR. VELKEI:  I think that's silly, your Honor.22 He's testified in 60 proceedings.  If he doesn't23 understand what "reliance" means, I think we're all in24 trouble, particularly Dr. Zaretsky.25      THE COURT:  I'm going to overrule the objection.
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 1 It has a meaning in English. 2      MR. VELKEI:  Can you read the question back for 3 the witness, please? 4          (Record read) 5      MR. VELKEI:  I rely on Polinsky and Shavell in a 6 portion of my opinion.  And as a matter of fact in -- 7 on Page 4, where I begin to introduce the concept, I -- 8 that is -- that's an equation that they have that the 9 Equation No. 1 on Line 24, "...gain in the potential10 violator's mind.  He or she will not pursue the illegal11 behavior if the gain is not greater than the expected12 value of the penalty or the fine."13          And that equation is basically right out of14 one or several of the Polinsky and Shavell articles.15 So to that extent, I certainly did rely on it.16      Q.  So your equation, F equals G divided by P,17 you're saying is based upon the writings of18 Drs. Polinsky and Shavell?19      A.  No, that equation is not, with the exception20 that, in their writings where they indicated in the21 case where the violation led to -- the gains were from22 violations that were socially illicit, in that23 situation, the equation G over P would be the24 appropriate --25      MR. STRUMWASSER:  Your Honor, while we're talking
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 1 about these equations, I think it's worth noting that 2 the two equations on the board misstate the evidence. 3 That the actual equation is in the testimony.  The 4 trouble is they're not equations.  They're 5 inequalities.  The equal sign is incorrect. 6      MR. VELKEI:  Q.  Fair to say, Dr. Zaretsky, that 7 you are basically disagreeing in significant part with 8 the preeminent economist in the area of economic 9 deterrence, correct?10      A.  I'm disagreeing -- the contexts are different.11 Yes, I'm disagreeing, but the contexts are different.12          The preeminent economists are doing regulatory13 design in a sense, recommending to Congress or to14 legislatures how they should pursue in trying to deter15 or trying to maximize social -- trying to deter16 wrongful behavior in the context of advancing and17 increasing social welfare.18          They're making, in a sense, recommendations to19 the legislature on how to design a regulatory program,20 whereas I am trying to develop opinions on actually21 implementing regulation when the regulator wants to22 follow the law that governs his or her agency in terms23 of deterring -- completely deterring illegal behavior.24      THE COURT:  So it's not an inequal sign.  It's25 greater than sign?  It's greater than.  Inequality is
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 1 equal with a line through it.  This is greater than. 2 So it's F greater than G/P. 3      MR. VELKEI:  Thank you, your Honor. 4      Q.  So you're talking about -- let me just 5 rephrase. 6          Don't state agencies, Dr. Zaretsky, have an 7 interest and at its core have at their core the 8 interest in promoting social well-being and social 9 welfare?10      A.  Not necessarily.  I think their interest is11 promoting -- for example, in the situation with the12 Department of Insurance, it's a viable health system13 that serves consumers well, that provides affordable14 care or the most affordable within reason and leads to15 a viable industry, good quality care and decent access16 and reasonable premiums for consumers and employers.17      Q.  You got all that from where, Dr. Zaretsky?18      A.  I got it from right in my mind from 40 years19 experience as a health economist.20      Q.  Never having represented the CDI before today,21 correct?22      A.  Correct.23      Q.  So just so we're clear, are you saying24 complete deterrence does not support the theories of25 social well-being and social welfare?
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 1      MR. STRUMWASSER:  You know, this is really a 2 compound question, social well-being and social 3 welfare. 4      THE COURT:  All right. 5          Do you want to divide them up? 6      MR. VELKEI:  Sure. 7      Q.  Are you saying complete deterrence does not 8 support the aim of social well-being, sir? 9      A.  What I'm saying is complete deterrence does10 not -- social -- maximizing social welfare in the11 context of a social planner in terms of benefitting12 society as a whole is not -- may not be -- is not13 necessarily consistent with complete deterrence.14      Q.  And presumably complete deterrence is not15 necessarily consistent with social well-being either,16 correct, sir?17      A.  Let me try to explain further.18      Q.  Yes.19      A.  The whole thrust the Becker, Polinsky and20 Shavell models are advancement of social welfare,21 increase wealth in society.22          If the gain from illegal behavior is greater23 than the harm, they're considering that to be a good24 thing.  Coming from an economic theory perspective,25 from the law and economics school of economics, which
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 1 is a very specialized field, from a theoretical 2 perspective, it all makes logical sense in terms of 3 equations and consistency and things like that. 4          From a public official's perspective, from a 5 legislator's perspective I believe it's a different 6 story. 7      Q.  What legislators did you talk to before coming 8 to the conclusion that legislatures would advocate 9 complete deterrence in this instance?10      MR. STRUMWASSER:  Objection, argumentative,11 mischaracterizes his testimony, irrelevant.12      MR. VELKEI:  How could it be irrelevant?  The13 witness is talking about legislatures and public14 officials wanting a certain goal.15      THE COURT:  I'm going to sustain the objection and16 ask you to rephrase, please.17      MR. VELKEI:  Q.  Did you talk to any legislators18 prior to rendering your opinions in this case about19 precisely this issue, Dr. Zaretsky?20      MR. STRUMWASSER:  Objection, incomprehensible.  I21 don't know what it means.22      THE COURT:  Overruled.23      THE WITNESS:  I know that the legislature made24 certain types of behavior illegal, called them25 violations.  And if they didn't do that, they wouldn't
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 1 want to -- I don't believe they would want to deter the 2 violation if they didn't consider it to be -- let me 3 try to rephrase that. 4          If something is illegal, they want to deter 5 it.  And I doubt that too many legislators, if any, 6 think in terms of, "How am I going to maximize utility 7 of society in a social welfare context?" 8      MR. VELKEI:  Q.  So, no, you didn't speak to any 9 legislators about whether they agreed with your theory10 of complete deterrence as opposed to optimal11 deterrence?12      A.  Correct.13      Q.  I'm assuming you didn't speak to any public14 officials with regard to that issue either, did you,15 Dr. Curtsy?16      A.  With the context of complete deterrence versus17 maximizing social welfare?18      Q.  Versus optimal deterrence.19      A.  Which is partial deterrence or optimal20 deterrence.  No.21      Q.  So you're just assuming that legislators and22 public officials would agree with your approach, sir?23      A.  I told you at the beginning, I was asked to24 opine on an economic model that would result in a25 penalty that would cause complete deterrence for these
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 1 types of -- for violations in this case. 2      Q.  Is that a yes or a no, sir?  Are you assuming 3 it or not? 4      A.  I'm sorry.  Could you -- 5      Q.  The question was, so you're just assuming that 6 legislators and public officials would agree with your 7 approach, correct? 8      A.  I'm not necessarily assuming all public 9 officials or all legislators would agree with my10 approach.11          I am assuming that, when the legislature12 passes a law that makes a certain behavior illegal,13 that they expect that that behavior can be deterred.14      Q.  But economic theory under Drs. Becker,15 Polinsky and Shavell would not support a theory of16 complete deterrence here, correct?17      A.  Economic theory under Becker, Polinsky and18 Shavell would not support a theory of complete19 deterrence unless the gains were illicit.20      Q.  Am I understanding you correctly, sir, that21 you have to go back to 1700, to Mr. Bentham, to find an22 economist that supports your view of the world?23      MR. STRUMWASSER:  Objection, argumentative, vague.24      MR. VELKEI:  I recall your testimony being25 that Dr. --
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 1      THE COURT:  It's really not the question.  It's 2 the way you worded it.  Could you rephrase it, please? 3      MR. VELKEI:  Q.  Are you relying, sir, on 4 Mr. Bentham as the support for your theory here today? 5      A.  No, I'm not relying on Mr. Bentham. 6      Q.  So other than Dr. Hylton, are there any other 7 economists upon whose theories you're relying here 8 today? 9      A.  Virtually all of the law and economics10 theorists, even though they don't advocate complete11 deterrence, know what it takes to achieve complete12 deterrence.13      Q.  So there's no one other than Dr. Hylton upon14 whom you're relying today, no other economist?15      MR. STRUMWASSER:  I mean, that mischaracterizes16 his testimony.17      MR. VELKEI:  It's a question.  How can I18 mischaracterize his testimony?  He can say,19 "Mr. Velkei, you're completely wrong."  I'm just asking20 the question.21      THE COURT:  Okay.22      THE WITNESS:  I'm taking all their work and using23 it in a way that would achieve complete deterrence24 where they do not believe complete deterrence advances25 social welfare.
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 1      MR. VELKEI:  Q.  You're coming up with a new 2 theory, correct? 3      A.  No, I don't think I'm coming up with a new 4 theory. 5      Q.  Can you identify any economist other than 6 Dr. Hylton that supports your theory? 7      MR. STRUMWASSER:  And Bentham? 8      THE WITNESS:  I cannot name one right now other 9 than Bentham.  And I believe -- the name is very hard10 to pronounce.  Dau-Schmidt agrees with this concept.11      MR. VELKEI:  Q.  So to be clear -- and I would ask12 that the CDI counsel not interject answers, your Honor.13          To be clear, if I go back and look at14 Mr. Bentham's writings, he's going to advocate the same15 theory that you're bringing to this courthouse today?16      A.  I believe so.17      Q.  You believe that's also true of Dr. Hylton?18      A.  In some cases, yes.19      Q.  "In some cases"?  What does that mean?20      A.  He had -- in the context of punitive damages,21 he had cases where gain is less than the harm.  Then in22 that case, you can have either one to get complete23 deterrence.24          But he also cited a case in there which was25 "Jacque versus Steenberg Homes," which resulted in
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 1 $100,000 penalty.  In that case, the harm to the 2 victim, the direct harm to the victim was minimal.  The 3 real estate company or the construction company invaded 4 their property, drove across the property to access 5 wherever they were doing their work.  And the harm was 6 minor. 7          But he agreed with that, that decision in that 8 case, to disgorge the gains that the violator gained. 9      Q.  So to be clear, Dr. Hylton is right in the10 context of punitive damages, correct?11      A.  I'm sorry.  Could you --12      Q.  Dr. Hylton is right in the context of punitive13 damages, correct?14      A.  He's right in that context.15      Q.  And that your view is that, in some cases, he16 supports your theories being espoused today, correct?17      A.  Yes.18          (Reporter interruption)19      MR. VELKEI:  Q.  And in some cases he espouses the20 theory that you're bringing here today, correct?21      A.  Yes.22      Q.  Can you name somebody this century,23 Dr. Zaretsky, who agrees completely with the theory24 that you're offering here today?25      MR. STRUMWASSER:  Objection, vague as to
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 1 "completely." 2      THE COURT:  Overruled. 3      THE WITNESS:  Hylton is in this century. 4      MR. VELKEI:  Q.  You said he agrees with you in 5 some cases but not across the board, correct? 6      A.  Right. 7      Q.  So how about an economist that writes in the 8 area of economic deterrence who agrees with the theory 9 that you're espousing not in some cases but completely?10      A.  The theory I'm -- this is a little confusing.11          The theory I'm espousing is what it takes,12 what kind of economic incentives have to be there for13 the violator not to be a violator, for the violator not14 to violate the law, to be completely deterred?  I don't15 think there's any disagreement over that theory.16          The disagreement is should society, through17 laws, be pushing the concept of social welfare or the18 concept of deterrence?19      Q.  Well, many things will deter somebody from20 acting a certain way, correct?21          Let me give you a hypothetical.  If I want to22 stop you from crossing the street and I threaten to23 kill your family if you cross the street, you cross the24 street and I kill your family, you probably aren't25 going to cross the street again, are you, Dr. Zaretsky?
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 1      A.  If you kill my family, I probably will. 2      Q.  You probably will.  How about if I kill your 3 wife, but I say, "Next time you cross the street" -- 4      THE COURT:  Wait, wait, wait.  Stop.  I don't want 5 to go there. 6      MR. VELKEI:  Q.  The point, Dr. Zaretsky -- 7      THE COURT:  Yes.  Let's get to the point.  We're 8 not killing people's families. 9      MR. VELKEI:  Q.  There's many things one can do to10 deter behavior, but you're trying to do what is right11 under a variety of circumstances.12          Let me put it this way.  You don't want to13 over deter, correct?14      MR. STRUMWASSER:  Objection, vague as to the15 phrase "over deter."  What does the professor mean?16      MR. VELKEI:  I tried to use an illustration that17 nobody liked.  It was an extreme illustration, but that18 certainly would be an example of over deterrence.19      Q.  Killing somebody's family member to keep them20 from walking across the street, you would agree, would21 be over deterrence in that situation, correct?22      A.  Yes.23      Q.  But probably effective nevertheless, wouldn't24 you agree?25      A.  That doesn't mean it's something that society
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 1 would want to promote. 2      Q.  Exactly.  But it probably would be effective 3 in keeping that person from crossing the street? 4      A.  Yes.  You probably could kill him and he 5 wouldn't cross the street either. 6      Q.  How about someone other than yourself, an 7 economist in the theories of economic deterrence that 8 says complete deterrence equals effective deterrence? 9 Is there anyone other than yourself that advocates that10 view, sir, among economic theorists?11      MR. STRUMWASSER:  Objection, no foundation that12 the witness has said complete deterrence was effective13 deterrence.14      MR. VELKEI:  Your Honor, I'll remind you he said15 he used them interchangeably.16      THE COURT:  He did.  I'll allow it.17      THE WITNESS:  The only exception to complete18 deterrence is in the context of economist theory of19 maximizing, increasing social welfare.  And if the20 violator profits from the violation, that maximizes21 social welfare.22          And I -- I don't believe that a regulator in23 most cases would have his primary goal advancing social24 welfare and encouraging violations just because the25 gain to the violator may be greater than the harm to
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 1 the victim. 2      MR. VELKEI:  I move to strike as nonresponsive. 3          Would you please read the question back to the 4 witness? 5      THE COURT:  All right.  I don't know.  I'll let 6 the answer stand. 7          But would you please read the question. 8          (Record read) 9      THE COURT:  Is there anyone else?10      THE WITNESS:  I don't know if there's anyone else,11 but I consider them to be the same thing.12      MR. VELKEI:  Q.  In your view, should one expect13 complete deterrence, irrespective of the cost to14 consumers, Dr. Zaretsky?15      A.  Your hypothetical is "irrespective of the cost16 to consumers."  And the assumption there is the gains17 would all be passed through to the consumers.  The gain18 from the violations would all be passed through to19 consumers.20      Q.  Well, there's two components, right?  I mean,21 there's the penalty that's assessed against the22 particular entity, correct?  Right?23      A.  Right.24      Q.  Then there's a message that's sent to the rest25 of the industry about how they should behave, correct?
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 1      A.  Correct. 2      Q.  And the message that's being sent is that each 3 person in the industry must fully comply, correct? 4      A.  Correct. 5      Q.  Meaning no violations? 6      A.  If the regulator wants to have complete 7 deterrence, yes. 8      Q.  Right.  And there are costs associated with 9 compliance to cause -- let's assume it's even viable,10 you can even achieve perfection.  But there are certain11 costs that are going to be associated with trying to12 achieve complete compliance, correct?13      A.  There are costs that will be borne -- obeying14 the law, paying claims correctly including all the15 proper documentation and notices in it, yes.16      Q.  And costs that will be borne by consumers17 amongst others, correct?18      A.  Costs that will be borne -- part of the cost19 of doing business, yes.20      Q.  So should one expect complete deterrence,21 irrespective of how much it costs consumers, sir?22      A.  I don't believe it should be irrespective.23 And I believe the regulatory authority has the24 discretion to consider these things.  If they see that25 costs are prohibitive from mandating full compliance,
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 1 they can adjust that. 2      Q.  So the cost to consumers as a result of this 3 is a factor that one should consider; do you agree? 4      MR. STRUMWASSER:  Asked and answered. 5      THE COURT:  Overruled. 6      THE WITNESS:  Yes, that's a factor. 7      MR. VELKEI:  Q.  We talk about that, economists 8 talk about that as a balancing of the harm to consumers 9 for violations against the cost to consumers from10 operating an error-free system, correct?11      A.  Correct, but it's not just the cost to12 consumers, it's also the cost to the violator.13      Q.  But this balancing is well established among14 economic theories, right, Dr. Zaretsky?15      A.  Balancing?16      Q.  Yes.17      A.  Balancing the cost of compliance --18      Q.  Balancing the harm to consumers from19 claims-handling errors against the cost to consumers20 for attempting to operate an error-free system.21      A.  The regulator has the discretion to do that.22 I was only asked to come up with a formula that would23 result in incentives to enable complete deterrence.24      Q.  And would you agree that the regulator should25 balance those two competing interests, sir?
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 1      A.  I agree the regulator should take all evidence 2 into account. 3      Q.  Is that a yes or a no, Dr. Zaretsky? 4      A.  Give me the question again. 5      Q.  Do you agree that the regulators should engage 6 in this balancing? 7      A.  In some cases yes. 8      Q.  How about in this case, Dr. Zaretsky? 9      MR. STRUMWASSER:  Objection, no foundation.10      THE COURT:  Overruled.11      THE WITNESS:  The director has the discretion to12 pick a penalty that he thinks is cost effective.  It13 may be less than that.  It may not be.14      MR. VELKEI:  Q.  So we already agree that the15 regulator doesn't have unfettered discretion, correct?16      MR. STRUMWASSER:  Objection, asked and answered.17      THE COURT:  That's true.18      MR. VELKEI:  Q.  Okay.  So do you think, in your19 opinion, that regulators should balance the harm to20 consumers against the costs of attempting to create an21 error-free system?22      MR. STRUMWASSER:  In this case?23      MR. VELKEI:  Q.  In this case.24      A.  I believe if evidence was presented that25 complete deterrence for a particular company is going
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 1 to result in huge costs, that the regulator has the 2 ability to take that into account. 3      Q.  Has the ability, I understand.  But should 4 they take that into account, Dr. Zaretsky, in your 5 opinion? 6      MR. STRUMWASSER:  In this case? 7      MR. VELKEI:  Q.  In this case. 8      A.  That's up to them.  That's their judgment. 9 It's not my judgment.10      Q.  You don't have an opinion?11      A.  No, I don't have an opinion.  I don't have12 enough information to have an opinion.13      Q.  Going back to this analogy, "We'll kill your14 first born if you cross the street," do you agree it15 would be bad to the extent deterrence stifles16 innovation in the healthcare industry, Dr. Zaretsky?17      MR. STRUMWASSER:  That question is really18 incoherent because you can't match -- I don't19 understand what the introduction had to do with the20 with the question.21      THE COURT:  I'd like you to rephrase.  And I would22 really like you to stop killing our first born here23 today.24      MR. VELKEI:  It's an extreme example.  I'll try to25 come up with a different one.
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 1      Q.  You recognize, do you not, that there is also 2 a risk of over deterrence when you talk in terms of 3 complete deterrence, correct? 4      A.  In the context of a criminal penalty, in the 5 context of this type of -- 6      THE COURT:  We're not in a criminal court here. 7 We don't have any criminals.  That's somebody else, 8 someplace else. 9      MR. STRUMWASSER:  That's where the murderers are.10      THE COURT:  That's where the death penalty is.11      MR. VELKEI:  Would you read the question back?12          (Record read)13      THE WITNESS:  In some cases there may be.14      MR. VELKEI:  Q.  So presumably there is a risk of15 it to the extent that you are advocating utilizing the16 standard of complete deterrence, correct?17      A.  I'm not necessarily advocating utilizing the18 standard of complete deterrence.  I'm saying if the19 regulator decides the regulator wants complete20 deterrence, that's the formula that you use.21      Q.  Have you analyzed the risk of applying the22 standard of complete deterrence here?23      A.  No.24      Q.  Would you agree that it would be bad to the25 extent that any penalty in this case would retard
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 1 United or PacifiCare's ability to compete within the 2 California market? 3      A.  That's -- I don't necessarily agree that 4 that's the case.  It depends on how stiff the penalty 5 is, relative to United's ability to pay the penalty. 6      Q.  The California market has an interest in 7 making United a viable competitor, correct? 8      A.  The California market has -- they don't want 9 to undermine competition.  They don't want to destroy10 competition.  Provided all competitors are playing11 within the law, providing good quality not violating12 the law.13      Q.  You agree that there needs to be an even14 playing field amongst the competitors, that they are15 treated equally, correct?16      MR. STRUMWASSER:  Objection.  Not within the scope17 of his testimony.  No foundation that he has an opinion18 on any of this.19      MR. VELKEI:  We have a discriminatory enforcement20 claim.21      MR. STRUMWASSER:  You do not have a discriminatory22 enforcement claim.23      MR. VELKEI:  Yes, we do.  Perhaps we should24 resolve that issue promptly because we do.25      THE COURT:  Let's not.



18725

 1          Could you read back the question. 2          (Record read) 3      THE COURT:  I think he knows enough about the 4 industry to answer that question.  I'll allow it. 5      THE WITNESS:  I think an even playing field, 6 meaning they have an equal opportunity to compete, 7 provided they all behave according to the law. 8      MR. VELKEI:  Q.  Is that a yes or no, sir? 9      A.  That's a yes, provided they behave according10 to the law.11      Q.  To the extent those competitors break the law,12 they should be treated consistently, correct?13      A.  It depends on how seriously they break the14 law.  And it depends upon the gains they have from15 breaking the law.  And it depends upon issues.16          The healthcare industry is evolving, and it's17 evolving more now than it ever has.  Over the next few18 years, you won't even recognize the industry probably.19          So new issues come up.  And violations occur20 at different times and under different administrations.21 And the Commissioner has the ability to interpret the22 law in the way he sees best fit to further the23 viability of the industry and to protect consumers.24 And one commissioner may see it different than a25 previous commissioner.
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 1      Q.  So in your opinion, if a commissioner wants to 2 discriminate against a particular licensed entity, that 3 commissioner has discretion to do so, sir? 4      MR. STRUMWASSER:  Objection, assumes facts not in 5 evidence.  And the term "discriminate" is not defined. 6      THE COURT:  I'm going to sustain the objection. 7      MR. VELKEI:  Q.  I saw that you undertook an 8 analysis, Dr. Zaretsky, about whether a $700 million 9 penalty would bankrupt PacifiCare/United.10          Did you analyze whether such a significant11 penalty would retard United's ability to compete within12 the California marketplace?13      A.  The conclusion I came to is that --14      THE COURT:  Look, I just know where we're heading.15 Can you answer yes or no first, and then, if you need16 to explain it, explain it.17      THE WITNESS:  I'm sorry.18          Read the question.19      MR. VELKEI:  Q.  Did you analyze whether a20 $700 million penalty, which you may or may not be21 advocating, would retard United's ability to compete22 within the California marketplace?23      A.  I didn't analyze it, no.  I didn't analyze it24 per se, but I did look at the data.  And I saw that it25 wasn't -- didn't appear to be a high enough penalty
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 1 that it would retard United's ability to be a viable 2 going concern. 3          Now, whether United wanted to curtail their 4 activities in California is up to United. 5      Q.  So when you say "retard their ability to be a 6 going concern," you mean would a $700 million penalty 7 bankrupt the company is essentially the test that you 8 used, correct? 9      A.  I didn't go that far.10      Q.  But would come close to bankrupting the11 company?  Is that the standard you used?12      A.  No.13      Q.  What do you mean by "retard the ability to be14 a viable going concern"?  What does that mean,15 Dr. Zaretsky?16      A.  It means not having the resources to do what17 it's supposed to be doing, not having the resources to18 provide insurance.19          And I also mention in my testimony, that the20 PacifiCare Life and Health Company, from the21 assumptions I was given, is winding down its business22 and has virtually no business needs into the future23 other than meeting its reserves if they fall short by a24 little bit.25      MR. VELKEI:  Move to strike as nonresponsive.
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 1      THE COURT:  Can you read the question? 2          (Record read) 3      THE COURT:  I'm going let it stand.  You can 4 rephrase or ask another question. 5      MR. VELKEI:  Q.  Dr. Zaretsky, did you analyze the 6 impact or harm to consumers as a result of a 7 $700 million proposed penalty? 8      MR. STRUMWASSER:  Excuse me.  There is no proposed 9 $700 million penalty.  There is an assumed10 $700 million penalty.11      THE COURT:  Okay.  Assumed $700 million penalty.12      MR. VELKEI:  Q.  Did you analyze the impact on13 consumers from that?14      A.  No, I didn't specifically analyze the impact15 on consumers, although I don't believe there would be16 impact on consumers.17      Q.  But having not done the analysis, you really18 would be guessing at this point, wouldn't you, sir?19      A.  Well, no, I wouldn't be guessing because I20 indicated in my last response that the business needs21 of PacifiCare Life and Health are wound down.  They22 really don't have business needs.  And whatever wealth23 they have, whatever net worth, whatever assets, they're24 not -- they flow to the parent company.25      Q.  So you didn't analyze the possible harm except
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 1 to the extent of whether PLHIC could make good on 2 claims payment; is that fair? 3      A.  That PHLIC [sic] would meet its -- if PHLIC 4 would meet its business needs over the short-term. 5      Q.  Is that a yes or no answer? 6      A.  I'm sorry.  I have to hear the question. 7      MR. VELKEI:  Could you read the question back, 8 please. 9          (Record read)10      THE WITNESS:  No, I don't believe that's fair.11      MR. VELKEI:  Q.  So you did look at the harm12 beyond that, sir?13      A.  I looked at the harm in terms of there are14 virtually no business needs that PHLIC has.15      Q.  "PLHIC"?16      A.  "PLHIC"?  PLHIC, this point forward.17      Q.  That was the extent of your analysis on the18 issue?19      A.  Yes.20      Q.  Do you agree it would be bad to the extent21 that this proposed penalty would give providers added22 leverage in price negotiations?23      MR. STRUMWASSER:  Objection, "proposed penalty"24 again.25      THE COURT:  Sustained.  Can you use a different
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 1 word than "propose"? 2      MR. VELKEI:  Why is that a bad -- 3      THE COURT:  Because they're not proposing it.  I 4 guess. 5      MR. VELKEI:  This is a little bit Kafka-esque, 6 your Honor.  I thought they were, but okay. 7      THE COURT:  Maybe it's Bentham. 8      MR. VELKEI:  Q.  Dr. Zaretsky, the number 9 $700 million that you put forth in your testimony, to10 the extent it would give providers undue or added11 leverage in price negotiations, do you think that's a12 good thing or a bad thing?13      MR. STRUMWASSER:  I'm sorry, your Honor.  He14 didn't put it forth.  It's in the question that was15 asked.  It's an assumption.  It's a hypothetical.16      THE COURT:  The assumed $700 million.17      MR. VELKEI:  Q.  The assumed $700 million penalty,18 do you think it would be bad to the extent that that19 gave providers added leverage in price negotiations?20      A.  No, I don't think it would be bad because I21 don't see how it would give providers added leverage in22 price negotiations.23      Q.  Did you look at the issue, Dr. Zaretsky?24      A.  I understand the issue very well.25      Q.  Did you look at the issue in this particular



18731

 1 case? 2      A.  What do you mean by "look at the issue"? 3      Q.  Did you analyze whether in fact assessing a 4 large penalty of that sort could potentially give 5 providers further leverage in price negotiations? 6      A.  I cannot conceive of a way that it would give 7 providers added leverage in price negotiations. 8      Q.  Did you analyze it, sir? 9      A.  I just analyzed it.10      Q.  Just analyzed it on the stand?11      A.  Yes.12      Q.  So basically in ten seconds?13      MR. STRUMWASSER:  Objection --14      THE COURT:  All right.  All right.  I think we15 need to take a short break.16          (Recess taken)17      THE COURT:  All right.  We'll go back on the18 record.19      MR. VELKEI:  Q.  Mr. Zaretsky, hi.  You know, the20 example I gave, by the way, I didn't mean to21 personalize it.  I was really just trying to think of22 an extreme example that everybody would agree was a23 pretty silly one.  So hopefully you didn't take24 offense.25          I wanted to start, if we could, about your



18732

 1 hypothetical with the parking ticket violation.  And I 2 must confess that, on occasion, I myself have gone 3 through that same analysis, but it's been some time 4 since I've done that. 5          So I thought we could start there in your 6 testimony. 7          Now, the example that you've given of the 8 parking ticket and the analysis that someone goes 9 through about whether they should actually pay the10 meter or take the risk of paying a fine assumes several11 facts.  And I want to make sure that we're in agreement12 about that.13          First of all, that assumes notice of the law,14 correct?15      A.  It assumes that they expect to get a parking16 ticket.  There's a possibility of getting a parking17 ticket.18      Q.  But if they expect that there's a probability19 of getting a parking ticket, that means they know that20 the law requires them to put money in the meter.21      A.  Correct.22      Q.  So they have notice of the law, correct?23      A.  Yes.24      Q.  Notice of the amount of the fine, meaning they25 know how much the fine will be if they don't do it,
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 1 correct? 2      A.  Yes. 3      Q.  And they understand that not putting money in 4 the meter violates the law, correct? 5      A.  Correct. 6      Q.  And nevertheless make a willful decision to 7 break the law based upon their analysis of what their 8 gain will be as opposed to the probability of them 9 being fined, correct?10      A.  I'm sorry.  Repeat that.11      Q.  And your analysis or your hypothetical assumes12 that there is a willful decision to break the law based13 upon their analysis of what their gain is by not14 putting the money in the meter against what the15 expected fine and the chances of getting the fine would16 be, correct?17      A.  Yes.18      Q.  You've used this parking ticket as an19 illustration to generally illustrate how deterrence20 theory works under your view, correct?21      A.  Yes, and -- yeah.22      Q.  So these concepts of notice of the law, notice23 of the amount of the fine, conduct that violates the24 law, and a willful decision to break it are true in25 connection with a deterrence theory generally?
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 1      A.  Yes. 2      Q.  So you talk about achieving a result that 3 leaves the conclusion that the economically preferable 4 alternative is to comply, correct? 5      A.  If the expected value of the fine is greater 6 than the gain, yes. 7      Q.  So that, by definition, assumes notice of the 8 law, right? 9      A.  Assumes they know that it's a violation not to10 put money in the meter.11      Q.  They're also aware of what the penalty will be12 if they don't, correct?13      A.  Correct.14      Q.  And then they make a conscious decision,15 nevertheless, not to comply with the law, correct?16      A.  Yes.17      Q.  And that's based upon some analysis that the18 gain to them by not putting money in the meter exceeds19 the fine and probability of detection.20      MR. STRUMWASSER:  Vague as to "some analysis."  by21 whom is the analysis posited?22      MR. VELKEI:  By the person, by the offender,23 essentially.24      THE WITNESS:  It's the expected value of the fine,25 which would be what they believe the probability of
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 1 being caught and prosecuted is multiplied times the 2 fine. 3      MR. VELKEI:  Q.  You've made those same 4 assumptions with regard to the behavior that you're 5 analyzing in connection with this case, correct? 6      A.  Correct. 7      Q.  And I point out on Page 6 of your testimony -- 8 let me find the line numbers for you, sir. 9          Beginning on Page -- Line 20 and ending on10 Line 22.  "In commonsense terms, the leadership would11 have had to weigh the anticipated gains on the one hand12 against the chance of being caught and the anticipated13 penalty if caught on the other hand," correct?14      A.  Correct.15      Q.  And that assumes that the license holder --16 and we have a dispute about whether that's PLHIC or17 United.  But for purposes of your analysis, I'm going18 to refer to them as United, obviously preserving our19 argument on who is the right entity.20          But for purposes of that analysis, sir, you've21 assumed that United had notice of the law and the22 conduct that violates the law, correct?23      MR. STRUMWASSER:  Excuse me.  I don't think24 there's any dispute as to who the license holder is.25 So I think that embedded assumption in the question is
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 1 incorrect.  But if the point here is to pick United 2 and -- without referencing license, I have no objection 3 to the question. 4      MR. VELKEI:  Your Honor, I'm not picking United. 5 If you look at that whole answer, it references United 6 several times -- "...under these assumptions, United 7 leadership," "United can be expected..." 8          So for my purposes, I'm simply saying, rather 9 than getting into an argument of who is the right10 person for purposes of that opinion, I'm just going to11 go with his conclusion that it's United without waiving12 any objections that we obviously intend to bring.13      MR. STRUMWASSER:  And without any representation14 that there's a dispute about who the license holder is.15          The question starts with, "And that assumes16 that the license holder -- and we have a dispute about17 whether that is PLHIC or United, but for the purpose of18 your analysis, I'm going to refer to them as United."19          Nobody is suggesting here that United holds a20 license.21      THE COURT:  Right.22      MR. VELKEI:  So I think we have essentially a23 stipulation that PLHIC is the license holder in this24 case.25      MR. STRUMWASSER:  Yes.
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 1      MR. VELKEI:  That's fine. 2      Q.  But I'm going to go with United, which is who 3 you're looking at here, correct, sir? 4      A.  Yes. 5      Q.  So your analysis about the weighing the 6 decision that United leadership made assumes that 7 United had notice of the law, correct? 8      A.  Correct. 9      Q.  Assumes that United knew that the conduct at10 issue violated the law, correct?11      A.  Yes, right.12      Q.  Assumed that United had notice of the fine,13 correct?14      MR. STRUMWASSER:  Objection, vague as to "notice15 of the fine."  What does he mean by that?16      MR. VELKEI:  This is the third time I've asked17 that question.  I used that term repeatedly with regard18 to the parking violation.19      MR. STRUMWASSER:  Yes.  It's the first time in20 this hypothetical.21      THE COURT:  I'm going allow it.22      MR. VELKEI:  Q.  Had notice of the amount of the23 fine at issue?  Does that help clarify, sir?  So you24 assumed that United had notice of the amount of the25 fine at issue?
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 1      A.  I assumed that they had some idea of the 2 possibility of a large fine. 3      Q.  Is that a yes or no? 4      MR. STRUMWASSER:  That isn't a -- I don't think 5 that a yes or no answer is amenable to -- the question 6 is amenable to a yes or no answer. 7      MR. VELKEI:  Either he assumed it or he didn't 8 assume it. 9      THE COURT:  I'm going to allow it.10      THE WITNESS:  They knew the law.  They knew that11 there's a limit per violation of $10,000.  And they12 knew that there was some probability that a fine that13 large could conceivably be assessed.14      MR. VELKEI:  Q.  Dr. Zaretsky, the statement is,15 "The United leadership would have had to outweigh or16 weigh the anticipated gains on the one hand against the17 chance of being caught and the anticipated penalty if18 caught."  So under that analysis, one assumes that19 United had notice of the amount of the fine at issue,20 correct?21      MR. STRUMWASSER:  What does the term "the fine" --22 "the fine at issue" mean here?  I don't know what that23 means.  He uses the phrase "anticipated penalty."24      THE COURT:  All right.  That's what it means,25 right, "anticipated penalty"?
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 1      MR. VELKEI:  Yes.  I mean, but I want to make sure 2 I understand what "anticipated penalty" means.  I mean, 3 your Honor, we started with a parking violation.  and 4 we talked about notice of the fine, notice of the 5 conduct at issue, notice -- we went through these in 6 different hypotheticals, so I'm not asking a different 7 question. 8      Q.  By saying that United was weighing the 9 anticipated gains against the anticipated penalty10 assumes that, in fact, United had notice of what that11 penalty would be if, to use your term, they were12 caught, correct?13      MR. STRUMWASSER:  And, your Honor, that -- exactly14 what this ambiguity is going to is a disputed legal15 question.  And I don't care which half of it he picks16 as long as it is clear which one is being asked of the17 witness.18      MR. VELKEI:  What does that mean?19      MR. STRUMWASSER:  If you wouldn't interrupt me,20 you'll find out.21      MR. VELKEI:  Well, but you're coaching the22 witness, and you're using speaking objections to do so.23 I'm simply asking a question which I've asked four24 times in the last five minutes, none of which you25 objected to except when I get to United.
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 1          And I'm not understanding why.  I think it's 2 clear. 3      THE COURT:  All right, gentlemen.  Stop. 4      MR. STRUMWASSER:  May I finish? 5      THE COURT:  Sure. 6      MR. STRUMWASSER:  The ambiguity and why this is an 7 objection as to the ambiguity is for this to work, what 8 Dr. Zaretsky is summarizing in the last sentence of 9 this paragraph, does United have to have notice of the10 magnitude of penalties that would be imposed, or does11 it have to have an anticipation of what the penalty12 will be?  That's the difference.13      MR. VELKEI:  Could you read the question back.14          (Record read)15      THE COURT:  I'm going allow the question.  He16 wrote the sentence.  He's trying to find out what it17 means.  He's an expert witness.18          You can answer the question.19      MR. VELKEI:  Q.  Yes or no, sir?20      A.  That they had notice of the fine?21      Q.  Yes.22      A.  Yes.  There are three exhibits -- B, C23 and D -- to my testimony.  One is that -- that show24 that they -- they believed there was a theoretical25 possibility of a fine as much as $10,000 per violation.



18741

 1 And at that time, there were only 100-some-odd-thousand 2 violations that were detected.  And at that point, they 3 believed that the fine -- there was some remote 4 possibility that the fine -- or theoretical possibility 5 the fine could be as high for those 6 hundred-something-thousand violations of over a million 7 dollars. 8          So they had an idea that there was a 9 theoretical possibility that the Commissioner could10 assess a penalty equal to what the maximum is in the11 law.12      Q.  Dr. Zaretsky, this statement with regard to13 the United leadership also assumes that United made an14 informed decision to proceed with violating the law15 because, in their analysis, the gain from doing so16 exceeded the risk of being caught; is that correct?17      A.  Yes.18      Q.  You made that assumption?19      A.  Yeah, I made that assumption.20      Q.  In fact, you were told to make that21 assumption, correct?22      A.  That was one of the assumptions I was given, I23 believe.24      Q.  So yes?  You did make that --25      A.  Well, they wouldn't have gone ahead with the
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 1 illegal activity if they were asked -- unless they -- 2      Q.  You were told to make that assumption, 3 correct? 4      A.  I would have to go back and review the page, 5 the question and my answer. 6      Q.  Take your time. 7      A.  Which page are we on?  I'm sorry. 8      Q.  I was on Page 6, but don't feel limited to 9 that particular page.10      A.  Okay.  While I'm doing that, could you reread11 the question?12          (Record read)13      MR. STRUMWASSER:  I mean, the document speaks for14 itself.  You have it here in the question, in the text.15      THE COURT:  This is cross-examination,16 Mr. Strumwasser.  Let him ask his questions.17      THE WITNESS:  Yeah, it's my answer.  It's -- in my18 answer, I'm saying that United can be expected also to19 have an estimate of the expected fine in terms of the20 probability of detection and enforcement and how large21 a fine would result from enforcement.22          In commonsense terms, the leadership would23 have to weigh the anticipated gains against the chance24 of being caught and the anticipated penalty.25      MR. VELKEI:  Q.  So the question is, you were in
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 1 fact told to assume that United made an informed 2 decision to break the law because the gain exceeded the 3 risk of being caught, correct, sir? 4      MR. STRUMWASSER:  Misstates his testimony. 5      THE WITNESS:  I don't believe I was told to make 6 that.  I was given some assumptions on what they did. 7 I don't know if I was given assumptions that they made 8 an informed decision to break the law. 9      MR. VELKEI:  Q.  Did you just make that assumption10 yourself then, sir?11      A.  Well, if I wasn't given it, I did.  But I want12 to check to make sure.13      Q.  Take your time.14      A.  The question to me is, how would a rational15 United management determine whether the risk of16 penalties outweighed the benefits of conduct that could17 result in penalties?18          And then in my answer, I said they -- the19 leadership would have to weigh the anticipated gains on20 one hand against the chance of being caught on the21 other.22      Q.  So you made the assumption then that United23 made an informed decision to break the law because the24 gains associated with doing so exceeded the risk, sir?25      A.  Yes.
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 1      Q.  Did you look at any evidence that would 2 support that assumption, Dr. Zaretsky? 3      A.  They -- yes, I did.  I looked -- no.  I'm 4 sorry.  I was given assumption on their course of 5 conduct.  I didn't look at evidence to check the 6 assumptions I was given. 7      Q.  Okay. 8      A.  I was given assumptions on their course of 9 conduct.10      Q.  But this particular assumption, if I11 understand correctly, you made the assumption that12 United made an informed decision to break the law13 because the gain exceeded the risk.14          And I'm asking you, what did you base that15 assumption upon?  Was there evidence that supported you16 making that assumption?17      MR. STRUMWASSER:  Really asked and answered.18      THE COURT:  Overruled.19      THE WITNESS:  I'm trying to think of what the20 alternative would be.  Sorry.  They made a decision to21 pursue a course of conduct that had a chance and they22 knew, apparently, according to this assumption, that23 there was a risk that it would result in violations.24          They knew that the legislature had set a --25 they knew that those were violations.  They knew that
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 1 the legislature had adopted a penalty per violation, 2 maximum of 10,000. 3          And my assumption is they weighed all that and 4 made a decision based on the information they had and 5 how valuable it was for them, how profitable they 6 perceived that action to be relative to the expected 7 value that they'd get caught and fined. 8      MR. VELKEI:  Q.  Can you identify even generally 9 specific evidence in the record that supports your10 assumption that United made an informed decision to11 break the law because the gain from doing so exceeded12 the risk?13      A.  Number one, I -- no, I haven't seen that14 evidence.  I was given assumptions.  I'm --15      Q.  So is it --16      MR. STRUMWASSER:  He's not finished.17      MR. VELKEI:  Q.  I'm sorry.18      A.  I'm assuming, in making the decision to do19 the -- to pursue a course of conduct that resulted in a20 large number of violations -- they're a21 profit-maximizing company.  And they weighed the costs22 and benefits and the risk when they made that decision.23      Q.  Is it fair to say that your opinion here today24 is based almost entirely on assumptions that were25 provided for you?
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 1      A.  Not necessarily, no. 2      Q.  Can you identify any pieces of your testimony 3 that are based upon your own independent analysis of 4 the record? 5      A.  There's nothing based on my independent 6 analysis of the record.  But in terms of the equation, 7 the penalty should be greater than or equal to the gain 8 divided by the probability of detection and 9 enforcement.10          It was not an assumption given to me.  The11 only assumption was what type of model would be12 consistent with complete deterrence.13      Q.  Forgive me for being imprecise.  I really14 wasn't focusing on the formula.  But the factual15 underpinnings of your opinion and your testimony, fair16 to say that those are all based upon assumptions either17 you made or were told to make, sir?18      MR. STRUMWASSER:  Ambiguous.  Opinion about the19 deterrence assumptions or opinion throughout the20 testimony?21      MR. VELKEI:  Factual.  It says, "Focusing the22 factual underpinnings of your opinion and testimony."23      Q.  Not calculations.  I'm talking about the facts24 that underlie your testimony, that are referenced in25 your testimony, sir.  Are those all based upon
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 1 assumptions you made or were told to make? 2      A.  Some of the facts underlying my assumptions 3 are in the exhibits as I referred to, B, C, and D, and 4 then an analysis of some of the data that I presented 5 in some of the other exhibits.  But for the most part, 6 I did not do an exhaustive review of the record. 7      Q.  For the most parts, separate and apart from 8 the exhibits that are attached to your testimony, the 9 rest of your testimony was based upon -- as it relates10 to the facts of this case, were based upon assumptions11 you made or were told to make, correct?12      A.  Those that do not refer to the exhibits, yes.13      Q.  May I assume, then, you were also told to make14 the assumption that United -- and again, I'm using15 "United" liberally here -- had notice of the amount of16 the fine at the time the conduct at issue occurred?17      MR. STRUMWASSER:  Objection, ambiguous.  Amount of18 the fine that would eventually be imposed or the amount19 of the fine that could be imposed or the amount of the20 fine that was expected to be imposed?21      MR. VELKEI:  I don't think it's ambiguous, your22 Honor.23          (Record read)24      THE COURT:  I'm going to allow it based on what it25 says in his testimony there.
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 1      MR. STRUMWASSER:  Pointing to the Lines 20 through 2 22 of the on Page 6? 3      THE COURT:  Yes. 4      MR. STRUMWASSER:  Thank you. 5      THE WITNESS:  Again, yes, they knew what the legal 6 maximum was for each violation.  They also knew, based 7 on the assumptions I was given, that they were engaging 8 in some risky behavior that had a chance of resulting 9 in violations.10      MR. VELKEI:  Dr. Zaretsky, forgive me one second.11 I just want to get an e-mail that's cited in your12 testimony.  Let me put that in front of you.13      MR. STRUMWASSER:  Can you just give him the number14 or the letter?15      MR. VELKEI:  Seems like it would be easy, right?16 But I'm not getting to it quickly.17      THE COURT:   Are you talking about B?18      MR. VELKEI:  No, your Honor.  It's the Susan19 Berkel e-mail, February 2nd, 2008.20      THE COURT:  That's B.21      MR. VELKEI:  Okay.  Terrific.22      THE COURT:  So it's 1082-B.23      MR. VELKEI:  Q.  All right.  So tell me what you24 think is the significance of this document,25 Dr. Zaretsky.
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 1      A.  The significance of the document is they knew 2 there was a potential possibility, however remote, of a 3 very large fine.  They also believed that the actual 4 penalty that resulted would be much less. 5      Q.  They knew when, Dr. Zaretsky? 6      A.  They have representation, I assume, in 7 Sacramento.  I know they have very capable 8 representation in Sacramento.  They have a legal 9 department that reads the laws, and they know what the10 law says.11      Q.  They assumed when they had notice,12  Dr. Zaretsky?  I mean, the e-mail is dated February13 2nd, 2008.  So presumably they had notice on February14 2nd, 2008, correct?15      A.  Yes.16      Q.  Are you suggesting that this February 2nd,17 2008, e-mail suggests they had notice two years before?18      A.  Well, I'm assuming that they read the law two19 years before.20      Q.  Are you suggesting, yes or no, that the21 February 2nd, 2008, e-mail from Ms. Berkel supports a22 conclusion that they knew the amount of the fine two23 years before?24      MR. STRUMWASSER:  Objection, ambiguous as to "the25 amount of the fine."
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 1      MR. VELKEI:  Amount of the potential fine. 2      MR. STRUMWASSER:  Thank you. 3      THE WITNESS:  No, they couldn't have known the 4 amount of the fine because they couldn't have known how 5 many violations they committed.  In fact, at that 6 point, even in February 2008, they didn't know how many 7 violations they committed. 8      MR. VELKEI:  Q.  But in fact you cite this 9 Exhibit B for the assumption on Page 8 at the very10 beginning of the testimony, "Assuming that this11 evaluation of F was consistent with the valuation at12 the time of the acquisition, United knew there was some13 chance that F could be quite large but placed a low14 probability on that outcome."15          So you are in fact assuming, based on this16 e-mail, that United knew what the potential penalty17 would be two years before, correct?18      A.  No, because they didn't know how many19 violations they were going to commit.  But they knew20 there could be a very high penalty for each violation.21 And they knew there was a risk of committing22 violations.23          And they probably -- I don't know whether or24 not they knew there was a risk of committing a large25 number of violations.
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 1      Q.  Dr. Zaretsky, "assuming that this evaluation 2 of F was consistent with the evaluation at the time of 3 the acquisition" -- so you are, in the context of your 4 written testimony, assuming that in fact the evaluation 5 of F in the February 2nd, 2008, e-mail was consistent 6 with the evaluation at the time of the acquisition? 7 You are, correct? 8      A.  I'm not assuming that the actual numbers are 9 the same.  I'm assuming they knew there was a remote --10 at least a remote possibility of a large fine, and they11 expected that the probability of enforcement and12 detection to be very low.13      Q.  And when you're talking about a large fine,14 you're talking about the $1.3 billion fine referenced15 on Page 7, sir?16      A.  Not necessarily.17      Q.  You would agree with me that they would have18 absolutely no basis to understand there was the19 potential of a $1.3 billion fine back in early 2006,20 correct?21      A.  Correct.  But they didn't know they were going22 to commit 100,000 violations at that time.23      Q.  Do you have anything to support the conclusion24 that United or PacifiCare, back in early 2006, thought25 that there could be anything close to a potential fine
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 1 of $1.3 billion? 2      A.  I was given assumptions on the type of 3 behavior they engaged in at the time of -- or shortly 4 after the acquisition.  And I was given assumptions 5 that they recognized there was a risk, that there was a 6 likelihood they would commit violations and there was a 7 risk that they'd be caught and there was a risk of a 8 very high fine per violation.  That's what I was given. 9          And that's what -- that's what's consistent10 with my opinion that they basically discounted the11 likelihood of a high fine.12      Q.  Dr. Zaretsky, going back to early 2006, do you13 have any shred of evidence that would support the view14 that United knew or understood that there was a risk of15 a potential fine of $1.3 billion?16      A.  I don't have any evidence to begin with, but17 even if I did have evidence, it wouldn't necessary have18 to be a $1.3 billion expectation.  It would just have19 to be a substantial expectation.20      Q.  Back in early 2006, Dr. Zaretsky, do you have21 a shred of evidence that supports your view that United22 thought there might be any fine associated with its23 behavior in connection with the acquisition of24 PacifiCare?25      MR. STRUMWASSER:  Objection, argumentative.
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 1      THE COURT:  Overruled. 2      THE WITNESS:  Associated with the acquisition of 3 PacifiCare? 4      MR. VELKEI:  Yes. 5      THE WITNESS:  From my understanding, this behavior 6 is not -- doesn't necessarily follow from the 7 acquisition of PacifiCare.  It's behavior they engaged 8 in because of the acquisition.  But it's not -- it's 9 not a necessarily, "If we acquire PacifiCare, we're10 going to break the law and we're going to be fined."11          It's, "If we acquire PacifiCare" -- "We've12 acquired PacifiCare, and now we're going try to13 integrate operations.  And in so doing, we're going to14 pursue this conduct that has a very high chance of15 resulting in violations."16      MR. VELKEI:  Move to strike as nonresponsive.17          The question was, was there any evidence to18 support the view that there would be any fine19 associated with the acquisition of PacifiCare.  It's a20 yes or no question.21      THE COURT:  I think he said no.22      MR. VELKEI:  I didn't hear that, your Honor.23      THE COURT:  No?24      MR. VELKEI:  I don't see that there.25      THE WITNESS:  Well, what I meant, not associated
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 1 with the acquisition of PacifiCare per se. 2      MR. VELKEI:  Q.  Okay.  So do you have any shred 3 of evidence that supports your view or assumption that, 4 back in early 2006, that United anticipated any fine or 5 penalty associated with its integration of PacifiCare 6 into the larger United enterprise? 7      MR. STRUMWASSER:  Just your Honor, my objection on 8 argumentative is just the "shred of evidence" stuff. 9      THE COURT:  All right.10      MR. VELKEI:  I've been using it.  This is the11 fourth time I've used it.  I'm happy to withdraw it.12      THE COURT:  He doesn't like the tone.13      MR. VELKEI:  All right.14      THE COURT:  It's an expert.  I can't imagine that15 he'd dissuaded by the tone.16      MR. VELKEI:  Would you read it back, please?17          (Record read)18      THE WITNESS:  I don't have a shred of evidence19 myself.  I was given assumptions that they pursued a20 course of conduct that they believed had a risk of21 resulting in violations.22      MR. VELKEI:  Q.  Were you told to assume that they23 understood that there was a risk of a penalty back in24 early 2006, when they undertook the integration of25 PacifiCare into the larger United enterprise?
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 1      A.  No, I wasn't told to assume that.  I deduced 2 that from the relationship between the law violations 3 and penalties that, if someone commits violations, 4 they're subject to the penalties. 5      Q.  So you assumed that yourself without being 6 told to do so? 7      A.  I assumed -- well, I was given assumptions 8 that they -- they anticipated a risk of violation. 9      Q.  So you made this assumption about the notice10 of a potential penalty based upon the assumptions you11 were told to make about the behavior; is that correct,12 Dr. Zaretsky?13      A.  No, that's not correct.  They had an14 expectation of causing violations.  I'm assuming they15 understood the law.  I'm assuming they knew that a16 violation has a potential of a large penalty, at the17 top end, and if not even that, they knew that a18 violation is illegal by definition and, if caught and19 prosecuted, would result in penalties.20      Q.  You assumed there was an expectation of21 causing violations, correct, Dr. Zaretsky?22      A.  Yes.23      Q.  Any evidence to support that assumption that24 you're aware of?25      A.  I was given the assumption.  I was given the
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 1 assumption. 2      Q.  So are you aware of any evidence that would 3 support that assumption? 4      A.  I am not.  I can't recall at this point. 5      Q.  Fair to say you never tested that assumption? 6      A.  Yes, it's fair to say. 7      Q.  When you talk about a large penalty, are you 8 talking about something over a billion dollars? 9      A.  I don't have a number on it.10      Q.  Any concept of what you consider to be a large11 penalty?12      MR. STRUMWASSER:  Objection, irrelevant.  And13 incomplete hypothetical and no foundation he has an14 opinion as to what in the ether is a large penalty.15      MR. VELKEI:  There's no hypothetical.  He said he16 assumed they were on notice that there would be a large17 penalty.  I'm asking what he thought that would be.18      THE COURT:  I'll allow it in that context.19      THE WITNESS:  I think $10,000 per violation, if20 assessed, is a large penalty per violation.  I don't21 know how many violations they anticipated being at risk22 to create.  So that's my answer.23      MR. VELKEI:  Your Honor, I think it's a good time24 to break, if that's acceptable.25      THE COURT:  Okay.  So we'll be back at 9:00
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 1 o'clock tomorrow morning. 2      MR. VELKEI:  Sounds good. 3      MR. STRUMWASSER:  Thank you, your Honor. 4          (Whereupon, the proceedings recessed 5           at 3:34 o'clock p.m.) 6 7 8 910111213141516171819202122232425
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 1 Tuesday, July 26, 2011               9:29 o'clock a.m.

 2                         ---o0o---

 3                   P R O C E E D I N G S

 4      THE COURT:  This is on the record.  This is before

 5 the Insurance Commissioner of the State of California

 6 in the matter of PacifiCare Life and Health Insurance

 7 Company.  This is OAH Case No. 2009061395, Agency UPA

 8 2007-00004.

 9          Today's date is July 26, 2011.  Counsel are

10 present.  Respondent is present in the person of --

11 Ms. Knous?

12      MR. KENT:  Knous, Jane Knous.

13      THE COURT:  Ms. Knous.  And I guess we're

14 continuing with the cross-examination of Dr. Zaretsky.

15      MR. VELKEI:  Yes, your Honor, thank you.

16      THE COURT:  All right.  You can take the stand.

17          Okay.  Where were we now?

18                  HENRY ZARETSKY, Ph.D.,

19          called as a witness by the Department,

20          having been previously duly sworn, was

21          examined and testified further as

22          hereinafter set forth:

23         CROSS-EXAMINATION BY MR. VELKEI (resumed)

24      MR. VELKEI:  Q.  Good morning, Dr. Zaretsky.

25      A.  Good morning.
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 1      Q.  I just wanted to pick up where we left off

 2 talking about notice of the amount of the fine.  And I

 3 want to see if you would agree with me that there was

 4 certainly nothing to put PLHIC on notice back in 2006

 5 about the magnitude of the fine being considered here

 6 today, correct?

 7      A.  Not of the -- correct, not of the exact

 8 magnitude but there was enough information to put PLHIC

 9 on notice that they're risking a potentially large

10 penalty.

11      Q.  A large penalty in the tune of 700 million to

12 a billion dollars, sir?

13      A.  I don't know the exact number, but my

14 understanding is they processed something on the order

15 of a million or more claims a year.  They were warned

16 by staff people involved in developing the strategy

17 that there was a risk, considerable risk of violations.

18 They knew that the potential penalty per violation was

19 $10,000.

20          So while they may not have had the exact

21 information available, they did know that there was a

22 risk of a substantial penalty.

23      Q.  Dr. Zaretsky, I took the liberty of going on

24 the CDI Web site and actually graphing the total

25 penalties for all licensed entities managed by the CDI
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 1 by year from 2002 to 2009, and I'd like to you take a

 2 look at this if you could.  We could mark it as next in

 3 order.

 4      THE COURT:  5569.

 5          (Respondent's Exhibit 5569 marked for

 6          identification)

 7      MR. VELKEI:  I actually totaled up -- this is

 8 total penalties assessed against all licensed entities

 9 for an eight-year period of time, and that total was

10 $38 million.  Does that sound about right to you,

11 Dr. Zaretsky?

12      A.  I believe, other than the misspelling of my

13 name, this is a similar exhibit to what was in

14 Dr. Kessler's report.

15      Q.  Do those numbers sound right to you, sir?

16      A.  I don't know.  I'm not going to question the

17 numbers.  I don't know.  I'll take your word for it

18 that those numbers are correct.

19      Q.  And for purposes of my question, sir, I

20 actually want you to assume that in fact those numbers

21 are true and correct.  It's certainly hard to argue

22 given the volume of penalties over an eight-year period

23 that PLHIC was conceivably on notice back in 2006 of a

24 potential 700 million to $1 billion penalty, wouldn't

25 you agree?
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 1      MR. STRUMWASSER:  That's an argumentative

 2 question.  It's overbroad.

 3      THE COURT:  Sustained.

 4      MR. VELKEI:  Q.  Would you agree, sir, that the

 5 facts as demonstrated, assuming they're true, would

 6 suggest that PLHIC was not in fact on notice of the

 7 severity of the penalty being sought here today?

 8      A.  No, I wouldn't agree.

 9      Q.  Wouldn't tend to suggest that in fact there

10 may not have been notice of the amount of the penalty

11 at issue?

12      A.  I would agree that they didn't expect -- they

13 knew they were at risk for a large penalty.  They

14 expected probably a low chance, a low probability of

15 being assessed a penalty.  But I don't necessarily

16 believe they didn't know that there was a risk of a

17 large penalty.

18          If I could call your attention to Exhibit C in

19 my testimony, it would be -- I guess it would be called

20 Exhibit 1082-C, if I can read from it.

21      Q.  Sir, is that in response to my question?

22      A.  Yes, yes.

23      Q.  Okay.  Tell me the page.

24      A.  The page is the second page of the exhibit.

25 It's the Form 10-K.
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 1      Q.  Okay.

 2      A.  And it's the first full paragraph under

 3 "Government Regulation."

 4          "Our business is regulated at federal, state

 5 and local and international levels.  The laws and rules

 6 governing our business and interpretations of those

 7 laws and rules are subject to frequent change.  Broad

 8 latitude is given the agencies administering those

 9 regulations."

10          So that tends to imply that they know that

11 things can change, that the regulatory agencies have

12 broad authority.

13      Q.  Sir, I'm focused on the amount of the fine.

14      A.  Correct.

15      Q.  So I appreciate your offering that up, but I

16 want to focus you, if I could, on the amount of the

17 fine.

18          So fair to say that the -- assuming these

19 facts to be true that are reflected in this chart,

20 there has certainly never been an instance where there

21 has been a penalty assessed against a licensed entity

22 in California that even comes close to the number

23 that's being considered here, correct?

24      MR. STRUMWASSER:  Licensed by CDI?

25      MR. VELKEI:  By CDI.
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 1      THE WITNESS:  The graph speaks for itself.

 2 However, in terms of a rational decision maker

 3 assessing their risk of a large penalty, it's more than

 4 just looking at the penalties that were previously

 5 assessed.  My understanding is those penalties were the

 6 result of a settlement, not a litigation.

 7      MR. VELKEI:  Q.  Was that a yes or no to my

 8 question, sir?

 9      A.  It was a yes -- I'm sorry.  Repeat the

10 question.

11          (Record read)

12      THE WITNESS:  I think in my answer I said yes, the

13 exhibit speaks for itself.  But there are

14 extenuating -- there are other -- other issues one has

15 to consider and probably a rational decision maker

16 would consider in considering embarking on a course

17 with a high risk of violations that could result in

18 substantial penalties.

19      MR. VELKEI:  Q.  But certainly one of the factors

20 that would be considered is what has historically been

21 done by the regulatory agency, correct?

22      A.  One of the factors.  However, I suspect they

23 would consider that factor in its proper context.

24      Q.  Are you making an assumption of that fact,

25 sir?
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 1      A.  Yes, I'm making an assumption in that fact.

 2      MR. VELKEI:  I also took the liberty of actually

 3 graphing penalties that were assessed against health

 4 insurance companies historically by CDI, and I'd like

 5 to mark that as exhibit next in order.

 6      THE COURT:  That would be 5570.

 7          (Respondent's Exhibit 5570 marked for

 8          identification)

 9      MR. STRUMWASSER:  Mr. Velkei, we've been cut back

10 in our ration of exhibits?

11      MR. VELKEI:  Unfortunately, it's a function of

12 supply.  I'm apologize for that.  We'll correct that

13 after the lunch break.

14      MR. STRUMWASSER:  We may have been living beyond

15 our means for all these years.

16      MR. VELKEI:  Q.  Sir, I took liberty of graphing

17 historical penalty assessed against health insurance

18 companies by CDI, the largest being $3.6 million.  Does

19 that sound about right to you, sir?

20      A.  I'll take your word for it.  I don't know.

21      Q.  Assuming these facts to be true, it's

22 certainly hard to -- it's certainly the case that CDI

23 has never come close to assessing a penalty against a

24 health insurance company like the one they're

25 considering here today, correct?
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 1      MR. STRUMWASSER:  No evidence of what the penalty

 2 being considered here today is.  If he's saying the

 3 $700 million hypothetical, that's fine.

 4      MR. VELKEI:  That's what I'm referring to.

 5      THE WITNESS:  Could we read the question, please?

 6          (Record read)

 7      THE WITNESS:  Correct.

 8      MR. VELKEI:  So if you agree with me that one of

 9 the factors for purposes of notice would be historical

10 penalties, certainly just looking at historical

11 penalties, PLHIC would not have been on notice that

12 there was a potential risk of the fine being considered

13 here today, would it?

14      A.  Would not be on -- I'm sorry, would not be on

15 notice of the potential fine being considered?

16      Q.  Right, looking strictly at historical

17 penalties assessed against health insurance companies.

18      MR. STRUMWASSER:  Your Honor, I have an objection

19 here.  If the question is whether they would have taken

20 it into account, I understand that to be relevant to

21 his testimony.  If the question is whether they were on

22 notice, that calls for a legal conclusion and is

23 irrelevant to his testimony.

24      THE COURT:  Overruled.

25          (Record read)
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 1      MR. STRUMWASSER:  We have an understanding that

 2 the fine being considered here today is a $700 million

 3 number.

 4      MR. VELKEI:  That's correct.

 5      THE WITNESS:  Yes, looking only at the previous

 6 fines, they would not -- they would not -- this would

 7 not be in line with the penalty that is -- you say is

 8 being considered today.

 9          However, I assume a firm of that

10 sophistication or even less sophistication, any

11 profit-maximizing company that's fairly large would

12 consider more than just the previous penalties.  They

13 would look at what those penalties involved, what they

14 were for, the number of violations, the types of

15 violations, whether or not they were the result of

16 litigation or settlement.

17      MR. VELKEI:  Q.  So what facts would have put

18 PLHIC on notice back in 2006 of the potential risk of a

19 $700 million fine?

20      MR. STRUMWASSER:  I object again to the use of the

21 phrase "on notice" as opposed to just making them aware

22 because it does call for a legal conclusion.

23      THE COURT:  Overruled.

24      THE WITNESS:  The facts that would have put them

25 on notice of the potential of a large fine, not exactly
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 1 700 million and not exactly 1.3 billion but a large

 2 fine, would be as I said before, the law that

 3 establishes the ability to go up to $10,000 per

 4 violation and knowing that their conduct was risking a

 5 large number of violations.

 6      MR. VELKEI:  Q.  You agreed with me yesterday,

 7 Dr. Zaretsky, that PLHIC would have had no way of

 8 knowing back in 2006 the number of potential violations

 9 at issue, correct?

10      A.  Correct, they wouldn't know the exact number.

11      Q.  You think they had an estimate of what that

12 number was, sir?

13      A.  They might have.

14      Q.  You have no evidence to suggest that, correct?

15      A.  I have no evidence to suggest that.

16      Q.  You certainly weren't asked to assume that,

17 were you, sir?

18      MR. STRUMWASSER:  Excuse me, ambiguous.  Assume

19 what?

20      THE COURT:  Sustained.

21      MR. VELKEI:  Q.  That they had an estimate of the

22 potential number of violations at the time?

23      A.  I was not asked to assume that they had -- I

24 think the only thing I was asked to assume is there was

25 a risk of a substantial number of violations, but I
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 1 don't believe I was asked to assume that there would be

 2 a specific number that they had in mind.

 3      Q.  Now, you talk about -- you said you thought in

 4 your opinion that they were on notice of a large fine,

 5 not exactly $700 million or a billion dollars.  I'm

 6 going to ask you again, Dr. Zaretsky, what is your

 7 sense, then, of the amount of the fine that they were

 8 on notice as possibly occurring?  When you say "a large

 9 fine," what do you mean by that?

10      A.  I have no idea exactly what the number of --

11 the exact number of a large fine.  I think we could

12 talk about something in that range.  If we're talking

13 about processing a million claims roughly in the

14 period, so there's at least a potential -- there's at

15 least -- not least, but per claim there's a possibility

16 of one or more violations per claim, and they knew that

17 the law said that there was a limit of $10,000, that

18 the Commissioner has the discretion to go up to $10,000

19 per violation.

20          I don't know how many claims that they

21 perceived could be at risk of violations.  But they

22 were put on notice by their own staff that they were

23 embarking on a risky strategy that could result in a

24 lot of violations.

25      Q.  Sir, I don't mean to be argumentative, but
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 1 when you say you have no idea of what the amount of

 2 what a large fine would mean, is that your testimony,

 3 or is it you think it would be something pretty close

 4 to $700 million back in 2006?

 5      A.  I can't say -- I hate to use the word

 6 "certitude" -- with certainty what they had envisioned

 7 as the potential total fine.  I believe -- I think it's

 8 reasonable to assume that they knew that they were at

 9 risk for a potentially large penalty.  And I would say

10 at least in the hundreds of million of dollars, if not

11 more.

12      Q.  Simply because of the existence of the statute

13 that talks about up to a maximum of $10,000, sir?

14      A.  Simply because -- yes -- not simply, but

15 because of the statute that puts them on notice of

16 $10,000 per claim, possible, plus the warnings that --

17 from their own staff, that the conduct they were

18 embarking on had a potential to result in a large

19 number of violations.

20      Q.  Now, I've seen you, I'd actually written down,

21 you said $10,000 per violation as the standard, and you

22 just said 10,000 per claim.

23      A.  I'm sorry.  I meant per violation.

24      Q.  Now, I recall you telling yesterday, sir, that

25 you never even looked at the statute.
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 1      A.  No, but I was informed that it was $10,000 per

 2 violation.

 3      Q.  You were told to assume it was $10,000 per

 4 violation?

 5      A.  I know I was told that the law or -- sorry, or

 6 the regulation or the law -- I'm not sure whether it's

 7 the law or the regulation -- sets a limit of $10,000

 8 per violation.

 9      Q.  Okay.  Would it surprise you to learn that the

10 statute does not in fact say that, Dr. Zaretsky?

11      A.  No.

12      MR. STRUMWASSER:  Objection.

13      MR. VELKEI:  Q.  It would not surprise you?

14      MR. STRUMWASSER:  Objection.  The question's

15 irrelevant, what the statute says.

16      MR. VELKEI:  It's not what it says.  It's per act.

17 Act and violation are not the same thing.

18      MR. STRUMWASSER:  It says "per act in violation."

19      THE COURT:  I'm going to sustain the objection.

20          Go ahead.  You can rephrase.

21      MR. VELKEI:  Q.  For purposes of your analysis,

22 sir, did you assume that the statute provides 10,000

23 per violation?

24      A.  Yes.  Not being an attorney, I don't know the

25 difference between a violation or an act of violation.
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 1      Q.  Now, the testimony about a couple hundred

 2 million dollars that you -- you assume or feel that the

 3 company would have at least been on notice of that

 4 number, can you show us how you calculated that number?

 5      A.  Number one, I didn't say a couple million.

 6      Q.  Couple hundred --

 7      A.  I didn't say a couple hundred million.  I said

 8 in the hundreds of millions.

 9      Q.  Okay.  So let's focus on in the hundreds of

10 millions.  Can you show us on the board how you

11 calculated that number, sir?

12      A.  No, I can't show you on the board how I

13 calculated that number.

14      Q.  You just came up with that as you were sitting

15 here today, correct?

16      A.  Right.  You asked me what would I consider to

17 be substantial.  You didn't ask me what I thought they

18 actually calculated.

19      Q.  You would agree that "substantial" is a

20 relative term?

21      MR. STRUMWASSER:  Objection, irrelevant, and

22 argumentative.

23      MR. VELKEI:  Withdraw.

24      Q.  Certainly "substantial" -- it has meaning when

25 it's relative to other fines that have been assessed,



18776

 1 correct?

 2      A.  I believe so, yes.

 3      Q.  Any sense of what the largest fine ever

 4 assessed by the Department of Insurance against a

 5 licensed entity is, sir?

 6      A.  That aren't -- I'm sorry.

 7      Q.  Any licensed entity, not just a health

 8 insurance company.  We know that the largest against a

 9 health insurance company is 3.6 million.  How about any

10 licensed entity in the State of California by CDI?

11      A.  Well, in the first exhibit you gave me, unless

12 there were larger fines assessed prior to 2002, if the

13 question were since 2002, based on the exhibit you gave

14 me, it looks $15 millon.

15      Q.  Sir, to be clear, that first exhibit I gave

16 you is the aggregate of all penalties assessed against

17 every licensed entity by CDI in that particular year.

18          Do you have any sense about what the largest

19 penalty assessed against any licensed entity, any

20 insurance company in the State of California is by CDI?

21      A.  No, I don't.

22      MR. VELKEI:  I'd like to introduce as exhibit next

23 in order a document entitled "CDI Penalties Over

24 $1 million since 2000."

25      THE COURT:  All right.  That will be marked as



18777

 1 5571.

 2          (Respondent's Exhibit 5571 marked for

 3           identification)

 4      MR. VELKEI:  Q.  I represent to you, Dr. Zaretsky,

 5 that we graphed total penalties over $1 million since

 6 2000.  Can you tell us, what's the largest penalty

 7 reflected there, sir?

 8      MR. STRUMWASSER:  May I ask, Mr. Velkei's

 9 introduction said or at least I heard him indicate that

10 this was a graph of the number of penalties over

11 1 million.  The graph's labeling indicates that it's a

12 dollar amount, not a number of cases or penalties.

13      MR. VELKEI:  That's correct.  So to be more

14 precise --

15      THE COURT:  I understood him to say it's the

16 penalties over a million.

17      MR. STRUMWASSER:  So each bar is a penalty.

18      THE COURT:  A penalty.

19      MR. VELKEI:  Q.  So what's the largest penalty as

20 reflected in this chart, sir?

21      A.  $8 million.

22      Q.  And that certainly is a fact that, if we're

23 looking strictly, then, at penalties assessed by CDI

24 against licensed entities, based upon these facts, and

25 looking only at those facts, PLHIC certainly would not



18778

 1 have been on notice about a fine in the range of

 2 hundreds of millions of dollars, correct?

 3      MR. STRUMWASSER:  Objection as to "notice."

 4      THE COURT:  Overruled.

 5      THE WITNESS:  They -- yes.  If they only looked at

 6 numbers like this, if they didn't consider the context

 7 of the numbers, the number of violations, whether or

 8 not they were a result of litigation or settlement.

 9      MR. VELKEI:  Q.  Are you suggesting, Dr. Zaretsky,

10 that, when a state agency resolves a matter with a

11 licensed entity short of an enforcement action, that

12 they don't have the same obligation to assess a fair

13 and a reasonable penalty under the circumstances?

14      A.  My understanding, not being an attorney, is

15 when a case is settled, it's settled for a number of

16 reasons, one of which could be that the agency doesn't

17 have the resources or doesn't want to expend the

18 resources to pursue it to its logical conclusion or

19 that, similarly, with respect to the defendant.

20          So my understanding is a settlement is usually

21 less than a case that goes all the way through the

22 process, assuming the plaintiff prevails.

23      MR. VELKEI:  Could you read that question back for

24 the witness, please.

25          (Record read)
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 1      THE WITNESS:  I think I answered.

 2      MR. VELKEI:  Q.  Yes or no, sir?

 3      A.  They always have an obligation to do the best

 4 they can.  They may not have the resources to pursue

 5 every infraction as they would had they had sufficient

 6 resources.

 7      Q.  So you are agreeing that the state agency does

 8 have the same obligation to assess a fair and

 9 reasonable penalty, even when it resolves a matter

10 short of an enforcement action, sir?

11      MR. STRUMWASSER:  Calls for a legal conclusion.

12      THE COURT:  Overruled.

13      THE WITNESS:  I believe they have an obligation to

14 do the best they can given the resources that the

15 legislature gave them.

16      MR. VELKEI:  Q.  Sir, is that a yes or a no?

17      MR. STRUMWASSER:  I think the witness is

18 testifying that it's not susceptible to a yes or no

19 answer.

20      MR. VELKEI:  I haven't heard him say that.  It's

21 yes, no, or I don't know.

22      THE COURT:  All right.  Repeat the question.

23          If you can answer a question yes or no, please

24 do that first because it just makes everything longer

25 if we have to go back over it again and again.  And
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 1 then, if you want to explain an answer or have

 2 something to add, I'll always allow it.

 3          (Record read)

 4      THE WITNESS:  I think they have a penalty to be --

 5 yes, they have a responsibility to be fair and

 6 reasonable.

 7          But at the same time, they have to work within

 8 limited resources.  And when cases are settled,

 9 sometimes not both parties are happy with the

10 settlement, and sometimes they have to give away more

11 than they would have had they had sufficient resources

12 to pursue it.

13      MR. VELKEI:  Q.  Dr. Zaretsky, are you saying --

14 focusing on the $8 million penalty against Unum, that

15 the only reason the Department assessed a penalty of

16  $8 million was because they couldn't afford to proceed

17 with litigation; is that your testimony, sir?

18      A.  No, that's not my testimony.

19      Q.  Going back if we can to the charts with

20 respect to health enforcement actions against Blue

21 Cross, Blue Shield, UnitedHealthcare, Health Net

22 highest penalty being $3.6 million, are you suggesting,

23 Dr. Zaretsky, that the reason the highest penalty is

24 $3.6 million is that the Department didn't have

25 resources to pursue a hearing like this one against
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 1 Health Net?

 2      A.  No, I'm not saying that necessarily, but they

 3 did -- my understanding is those were the result of

 4 settlements, there was a reason for the settlements.

 5 Either they didn't have the resources or they thought

 6 they didn't have sufficient evidence to go further.  I

 7 don't know.  I don't know what was involved in each of

 8 these cases.

 9      Q.  And neither do we.  So your testimony is that

10 you have an understanding of what the reasons that

11 those particular cases were settled for at those

12 numbers?

13      A.  I'm saying I don't.  I don't.

14      Q.  Don't have any understanding?

15      A.  I don't -- all I know, all I was given

16 information on is they settled; they didn't go through

17 a process like this.  They settled.

18      Q.  So you have no idea why the Department decided

19 to resolve the Health Net matter for $3.6 million?

20      MR. STRUMWASSER:  Asked and answered.

21      THE COURT:  Is that true, you don't?

22      THE WITNESS:  Correct, I don't.

23      THE COURT:  Move on.

24      MR. VELKEI:  Q.  I'm assuming the same would be

25 true with respect to the other resolutions that are
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 1 reflected in these exhibits, sir?

 2      A.  Yes.

 3      Q.  You don't have any idea why they came to those

 4 numbers?

 5      A.  I don't know each specific case, no.

 6      Q.  I'd like to switch gears and talk about gain.

 7 Now, you're going to agree with me, Dr. Zaretsky, are

 8 you not, that the goal of the Department of Insurance

 9 is to protect consumers?

10      A.  That's one of the goals, yes.

11      Q.  Principal goal?

12      A.  I believe so.

13      Q.  In protecting consumers, it's to prevent harm,

14 correct?

15      A.  Prevent harm.

16      Q.  Prevent harm?

17      A.  Prevent harm, yes.

18      Q.  But yet your formula looks not at the harm to

19 consumers but at the gain to the licensed entity,

20 correct?

21      A.  Yes, it looks at the gains that were achieved

22 that resulted in the harms.

23      Q.  Now, your counsel or the Department counsel

24 actually pointed out a fact that I had missed,

25 Dr. Zaretsky, which is your equation is not F equals
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 1 gain divided by probability of detection but the fine

 2 is greater than gain divided by probability of

 3 detection.

 4      THE COURT:  That doesn't look good.  Have you got

 5 another pen?

 6      MR. STRUMWASSER:  It also misstates the testimony.

 7      MR. VELKEI:  I just want to focus on his

 8 calculation.  I'm not trying to misstate his testimony.

 9      MR. STRUMWASSER:  Misstates the testimony

10 regarding the calculation.

11      THE COURT:  But that is what is in his document.

12      MR. STRUMWASSER:  Yeah, but he had gone to pains

13 to define P in a way differently than Mr. Velkei just

14 did.  He used the probability of detection.

15      MR. VELKEI:  I don't want to mischaracterize.

16 Let's just start with the formula.  Let's break it

17 down.

18      Q.  So Dr. Zaretsky, I was mistaken in concluding

19 that fine is equal to G divided by P.  In fact, your

20 testimony is the fine must be greater than G divided by

21 P, correct?

22      A.  No, I don't think I testified that it must be

23 greater.  It can be greater.  Greater could be --

24 greater is -- it could be a penny more, it could be

25 double.
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 1      Q.  Does it need to be greater or not, sir?

 2      A.  I don't think it needs to be greater, no.

 3      Q.  But that's the formula that's in your

 4 testimony, correct?

 5      A.  It gives the finder of fact the discretion to

 6 take into consideration other factors that would

 7 warrant possibly a higher penalty.

 8      Q.  F is greater than G divided P is in fact the

 9 formula in your testimony, correct?

10      A.  Correct.

11      Q.  Are you changing it formula now, sir?

12      A.  No, I'm not changing the formula.

13      Q.  Well, by definition according to this formula

14 the fine must be more than G divided by P, correct?

15      A.  That's what this calculation leads to.  It

16 doesn't say the fine must be.  As I testified yesterday

17 several times in response to your questions, the

18 Commissioner has substantial discretion to go in either

19 direction.

20      Q.  But the formula that you're offering up

21 contemplates that the fine is going to be higher than G

22 divided by P, correct?

23      A.  I'm trying to think of "contemplates," what

24 you mean by "contemplates."

25      Q.  You don't understand my question?
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 1      A.  Well, I'm just trying to understand, I'm

 2 trying to understand "contemplates."  I'm not

 3 recommending a fine.

 4      Q.  Understood.

 5      A.  I'm not recommending a fine.  I'm recommending

 6 an approach to arrive at a fine.  I'm not recommending

 7 the specific fine be adopted.

 8      Q.  So if I understand correctly, based upon your

 9 testimony yesterday, your formula offers up a theory of

10 complete deterrence, right?

11      A.  That's correct, yes.

12      Q.  That formula is reflected as F greater than G

13 divided by P, correct?

14      A.  Correct.

15      Q.  And by definition, based upon the formula,

16 that would mean that under a theory of complete

17 deterrence, F should be greater than G divided by P?

18      A.  Correct.

19      Q.  That is in fact the testimony you're offering

20 here today, correct?

21      A.  Yes.

22      Q.  Did you want to change this formula?

23      A.  I think probably a more reasonable -- it's

24 possible that the formula could be greater than or

25 equal to, but what I intended there is the ability in
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 1 certain cases for the Commissioner to assess a higher

 2 penalty if there were certain -- certain factors

 3 leading to the violations.

 4      THE COURT:  I'm sorry, higher than what?  A higher

 5 penalty?  It's a comparison.  Higher than what?

 6      THE WITNESS:  Higher than the estimated gain over

 7 the probability of detection enforcement.

 8      MR. VELKEI:  Q.  Forgive me, Dr. Zaretsky.  I'm a

 9 little confused.  Are we changing your formula or not?

10 Am I changing it to greater than or equal, or are we

11 leaving it the way it is in your written testimony?

12 Tell me which way you want to go.

13      A.  I don't really think it makes a difference.

14 I'm not going to change it from my written testimony,

15 but I think in terms of its interpretation, I don't

16 think it makes a difference.

17      Q.  Is it there any upper limit?  From an economic

18 theory of complete deterrence, is there any upper limit

19 of what F can be above G divided by P?

20      A.  Well, there certainly are upper limits.  One

21 upper limit is, as we discussed yesterday, the ability

22 of the violator to pay that magnitude of penalty.

23 That's an upper limit.

24      Q.  And to be clear, you're looking at

25 UnitedHealth Group's net worth in evaluating that
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 1 factor, correct, the ability to pay?

 2      A.  I'm evaluating that factor as a ceiling, not

 3 as a -- it is not in the formula.  And actually, if you

 4 look at the formula, the numbers that were calculated

 5 in my testimony, I took the gain to be the gain from

 6 the synergies, divided that by an approximate 10

 7 percent probability of detection and enforcement, and

 8 came up with 700 million.  I did not come up with a

 9 number larger than that.

10      MR. VELKEI:  Could you read the question back to

11 the witness, please?

12          (Record read)

13      THE WITNESS:  Yes, I'm evaluating that factor, but

14 that factor is not in the formula.

15      MR. VELKEI:  Q.  Right.  So that's just a check on

16 your formula, correct?

17      A.  No, I don't know if it's a check.  It's an

18 upper limit.

19      Q.  Meaning that it would be -- the penalty could

20 be no more than what the violator could pay by way of

21 judgment.  Is that your testimony?

22      A.  I'm not sure.  That sounds like a legal

23 definition.

24      Q.  I'm not looking for a legal definition.  I'm

25 just trying to understand, sir, your idea of an upper
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 1 limit.  Is it your testimony that, as long as it

 2 doesn't bankrupt the company, the fine can be greater

 3 than G divided by P?

 4      MR. STRUMWASSER:  That was answered yesterday,

 5 exactly that question.

 6      THE COURT:  I don't remember.  I'll allow it.

 7      THE WITNESS:  I was asked to --

 8      THE COURT:  No, no, no.

 9          I don't think that that was the exact question

10 yesterday.

11          (Record read)

12      MR. STRUMWASSER:  We have a transcript.  Can I

13 just look it up for you?

14      MR. VELKEI:  Can we just have the witness answer

15 the question?

16      THE COURT:  Just answer the question.

17      THE WITNESS:  I don't believe I said that as long

18 as it didn't bankrupt the company.

19      MR. VELKEI:  Q.  We're not going back to what you

20 said yesterday.  It's a new question, sir.  I don't

21 mean to interrupt, but I just want to get to, is that

22 what you're saying here today?

23          Can you read back the question for the

24 witness?

25          (Record read)
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 1      THE WITNESS:  That's not my testimony.

 2      MR. VELKEI:  Q.  So what is the upper limit?  How

 3 much higher can F go above G divided by P?

 4      MR. STRUMWASSER:  Objection, if it doesn't call

 5 for a legal conclusion, it's ambiguous.  I don't know

 6 what the point of it is.

 7      THE COURT:  Overruled.

 8      THE WITNESS:  I don't know exactly how much above

 9 G over P it can go.  But as I tried to explain in my

10 testimony, there was considerable room for United to

11 absorb a $700 million judgment and not cause major --

12 not cause substantial financial harm to the company.

13 That's quite a bit short of bankruptcy.

14      MR. VELKEI:  Q.  So "cause substantial financial

15 harm to the company"?  Is that the upper limit?  Is

16 that the test, sir, above when F is above G divided by

17 P, when it causes substantial harm to the company?

18      A.  I'd like to review my -- what I said in my

19 testimony.

20      Q.  Absolutely.  Take your time, sir.

21      A.  On Page 13 of my testimony, in the middle of

22 the -- starting at Line 13.

23      Q.  Do you want to have the question read back so

24 you have it in mind, sir?

25          (Record read)
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 1      THE WITNESS:  I believe that would be an upper

 2 limit, but let me try elaborate a little.  If you look

 3 at Page 13, starting at Line 13, I was given some

 4 assumptions.

 5               "I want to" --

 6          And this is the question that was asked me in

 7 my testimony:

 8               "I want to ask you about a legal

 9          limitation on the regulator's choice

10          of fine.  Assume that, while the

11          penalties should be large enough to

12          hurt, they should not exceed the

13          defendant's ability to pay and should

14          not cause financial ruin.  Assuming

15          that this principle represents an upper

16          limit on the fine ultimately selected,

17          how would a regulator go about

18          calculating a penalty to meet these

19          requirements?"

20      MR. VELKEI:  Q.  So the test is whether it causes

21 financial ruin?  Is that the test, sir?

22      MR. STRUMWASSER:  Mischaracterizes his testimony.

23      THE WITNESS:  That's an assumption I was given.

24      MR. VELKEI:  Q.  So you were asked to assume what

25 the upper limit should be; is that correct?
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 1      A.  I was asked to evaluate potential upper limit

 2 based on these assumptions.

 3      Q.  Okay.  Based upon whether it causes financial

 4 ruin?

 5      THE COURT:  Actually, it's two parts, not exceed

 6 the defendant's ability to pay and not cause financial

 7 ruin.

 8      THE WITNESS:  Yes.

 9      MR. VELKEI:  Q.  So you were asked to assume that

10 that was the upper limit, sir?

11      A.  Yes, that's what the testimony says.

12      Q.  So this second factor --

13      MR. STRUMWASSER:  Can you let him finish his

14 answer.

15      THE COURT:  Are you finished?

16      THE WITNESS:  I am finished.

17      MR. VELKEI:  Q.  So this second factor, whether it

18 causes financial ruin, that's not based on any economic

19 theories, Dr. Zaretsky, correct?

20      A.  Correct, that's not based on any economic

21 theory.

22      Q.  And I'm assuming that in assessing the upper

23 limit one shouldn't -- under your view, one should not

24 look at the harm to consumers either?

25      A.  No, that's not my view.
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 1      Q.  Your view is that is a factor that should be

 2 considered?

 3      A.  My view is, given that formula, if it turns

 4 out that there is extra harm, that the Commissioner has

 5 the ability to go above G over P.

 6      Q.  Understood.  But my question was a little

 7 different, which means should, in this calculation, it

 8 be considered whether the amount of the penalty would

 9 harm consumers ultimately?

10      MR. STRUMWASSER:  Objection, there's an ambiguity

11 here in the phrase "in this calculation, should it be

12 considered."  The calculation is the calculation that's

13 been defined.  I don't know what Mr. Velkei is asking

14 the witness about the calculation.

15      MR. VELKEI:  Q.  It's maybe a poor question.  I'm

16 focused on the upper limit and when one should -- sort

17 of what frames the upper limit.

18          So I'm simply asking, for purposes of framing

19 that upper limit, you didn't in fact look at whether

20 that F, the fine, might actually harm consumers?

21      MR. STRUMWASSER:  Is it upper limit of the fine

22 assessed or the upper limit of the number that comes

23 out of the formula?  That's the ambiguity.

24      MR. VELKEI:  The number that comes out of the

25 formula.
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 1      THE WITNESS:  I'm trying -- I know I should answer

 2 a no or yes first, so I'm going to need -- I'm sorry.

 3 I'm going to need the question back.

 4      THE COURT:  Why don't you rephrase the question

 5 since it came in too many parts.

 6      MR. VELKEI:  All right.

 7      Q.  In assessing -- and I'm going to try to break

 8 this down.

 9          In assessing an upper limit, you were asked to

10 assume whether it exceeded the ability to pay and

11 whether it causes financial ruin.  So I'm simply

12 wanting to clarify for the record that, in assessing

13 what is an appropriate upper limit, it is without

14 regard to whether F might harm consumers, correct?

15      MR. STRUMWASSER:  Well, upper limit on the fine

16 assessed.  Is that the -- I think we almost were there.

17      MR. VELKEI:  Your Honor, I think it's clear.  This

18 is just being disruptive.  I'm just trying to make the

19 point based upon his formula and when is it too much.

20 That's really all -- all I'm trying to establish is

21 that the --

22      THE COURT:  All right.  In taking into account

23 when it's too much, are you asking him whether or not

24 he took into account whether that fine would harm

25 consumers?
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 1      MR. VELKEI:  Yes.

 2      THE COURT:  Do you have an answer?

 3      THE WITNESS:  No, I did not specifically take that

 4 into account, whether or not that fine would harm

 5 consumers.

 6      MR. VELKEI:  Q.  You would agree with me, would

 7 you not, Dr. Zaretsky, to the extent that F under your

 8 calculation would harm consumers, it might be

 9 justifiable to in fact lower it below G divided by P,

10 correct?

11      A.  No, I can't conceive at this point of how that

12 fine would harm consumers.  There's an assumption made

13 that that fine would somehow be totally passed through

14 to consumers which is -- under economic theory, that is

15 very unlikely.

16      Q.  Is there ever a scenario in your opinion under

17 this theory where F is less than G divided by P?

18      MR. STRUMWASSER:  See, your Honor, the problem is

19 that that is ambiguous because Mr. Velkei is conflating

20 F with the fine to be assessed by the regulator

21 informed of F.  That's the ambiguity.

22      MR. VELKEI:  No, I'm focusing on his formula.

23 Mr. Cignarele hasn't testified yet, so I don't know

24 what the ultimate penalty would be.  Perhaps it will be

25 in line with what the Department's historically done.
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 1      THE COURT:  We're spending a lot of time.

 2      MR. VELKEI:  I really just am trying to understand

 3 the formula, your Honor.

 4      MR. STRUMWASSER:  My objection is if he's only

 5 talking about the formula, the question now reduces to

 6 is there any time when F is different than G divided

 7 by P.

 8      MR. VELKEI:  Is less than.

 9      MR. STRUMWASSER:  Or less than.  That's his

10 equation.  So...

11      MR. VELKEI:  Seems that the answer is no, based

12 upon his equation.  But I'm just trying to establish

13 that for the record.

14      MR. STRUMWASSER:  Okay.  If that's the question,

15 that's fine.

16      THE COURT:  I'll allow it.

17      MR. VELKEI:  Q.  Under your formula, is there ever

18 an instance when F is less than G divided by P?

19      A.  Under that formula, no.

20      MR. VELKEI:  Let's talk, then, a little bit about

21 gain if we could.

22          And I'd like to mark this, your Honor, as the

23 exhibit next in order, I think it's 5571.

24      MR. STRUMWASSER:  Ordinarily we mark them because

25 they are an aid in understanding the record.  I think
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 1 this one may be so marked up as to be more a confusion

 2 than an aid.

 3      MR. VELKEI:  Mr. Strumwasser, every one of these

 4 charts that you've used has been marked into evidence.

 5      THE COURT:  5571?  That's not the right number.

 6      MR. VELKEI:  I'm sorry, 70.

 7      THE COURT:  No, stop.  If it's the next in order,

 8 it's 5572.

 9          (Respondent's Exhibit 5572 marked for

10           identification)

11      MR. VELKEI:  Q.  I want to talk about how one

12 calculates gain.  From your perspective, is it gain is

13 equal to cost avoidance, meaning, to the extent that

14 certain costs are avoided by way of a conduct, that

15 constitutes gain?

16      A.  In this context, yes.

17      Q.  Are there other ways to look at gain under

18 your formula?

19      A.  Yes, there are other ways to look at gain

20 under this formula.

21      Q.  But for your purposes, that's how were you

22 looking at it here, cost avoidance, dollars that are

23 saved by not taking certain actions?

24      A.  Yes, in this case.

25      Q.  So there's no profitability analysis that
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 1 underlies your calculation of gain in this case?

 2      A.  Well, that's not correct.  The money that

 3 is -- the costs that are avoided, a substantial amount

 4 of that could go into profits.

 5      Q.  Could certainly go into profits but it may

 6 not, correct?

 7      A.  It's more than likely to go into profits.  I

 8 don't know what percentage of it.  Some percentage of

 9 it would go into profits or else they wouldn't go to

10 the effort to avoid those costs.

11      Q.  So you've made the assumption that the gain,

12 for your purposes, is equivalent to profit ultimately?

13      A.  Not completely, no.

14      Q.  How much of the gain was profitable of the

15 70 million that you're talking about, sir?

16      A.  They saved money.  That was a gain to the

17 company.  They're free to choose how to deal with that

18 gain, but they gained -- according to this, they

19 perceived a gain to the bottom line of roughly

20 $70 million for pursuing this.  They could later on do

21 what they wanted, as a profit-maximizing firm would, to

22 react to market conditions.

23      Q.  Just to be clear, sir, you didn't engage in a

24 profitability analysis, correct?

25      MR. STRUMWASSER:  Objection, ambiguous.  I don't
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 1 know that term.

 2      THE COURT:  Do you understand the question?

 3      THE WITNESS:  No, I don't really understand the

 4 question.

 5      MR. VELKEI:  Q.  Okay.  Did you assess whether --

 6 did you look at the amount of the profits in coming up

 7 with this theory in this case?

 8      A.  No, I didn't look at the -- at the level of

 9 profits because there was no information available in

10 looking at the level of profits.  If a company saves

11 money, unless they have some huge losses somewhere

12 else, they are -- they are contributing to profits.

13          And the only way it wouldn't contribute to

14 profits would be if there were market conditions that

15 forced them to cut prices for some other reasons.  But

16 even then, the profits would be higher than they would

17 have been without the gain.

18          So I don't think it matters whether I did an

19 analysis of profits or not.  They pursued, based on the

20 assumptions I was given, a course of conduct that was

21 expected to result in less cost, less operating cost,

22 less capital costs to that company of

23 70- to $100 million.

24      Q.  You recognize, sir, that they saved

25 $70 million, assuming your analysis to be true, and
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 1 spent 8 billion?  Did you factor in the fact that the

 2 purchase price for the transaction was $8 billion cash?

 3      A.  No, but I know it was $8 billion.  They didn't

 4 exactly -- they purchased another company with the

 5 intent of increasing the value of both entities

 6 together so that the sum of the parts are -- excuse me,

 7 the whole has greater value than the sum of the parts

 8 or they wouldn't have embarked on a merger like that.

 9      Q.  So just to close the loop on this, you've

10 assumed that the $70 million in synergies was

11 equivalent to $70 million in profits?

12      MR. STRUMWASSER:  Objection, mischaracterizes his

13 testimony.

14      THE COURT:  It's cross-examination.  I'll allow

15 it.

16      THE WITNESS:  First of all, I looked at -- that

17 was a projection on United's part that these

18 cost-saving initiatives would result in from

19 70- to $100 million of savings.  The actual result was

20 much greater.  Actually, the synergies brought them

21 greater cost savings than they initially targeted.

22      MR. VELKEI:  Q.  Was that a yes or no, sir?

23      A.  That was a yes.  I think that was a yes.

24      Q.  Now, you testified that information was not

25 available to you.  Is it your testimony, sir, that the
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 1 Department did not make available to you information

 2 such that you could actually conduct a profitability

 3 analysis on that $70 million?

 4      A.  No, that's not my testimony.

 5      Q.  Was information made available to you or not?

 6      A.  There was information available in their

 7 financial statements, but I didn't track the

 8 profitability resulting from those savings.  However,

 9 if they had those savings, whether you want to call

10 them profits or avoided losses, it doesn't matter from

11 an economic perspective, it's the same thing.

12      Q.  Can we call it cost avoidance?  Is that a term

13 that we can use so we're in sync?

14      A.  That's fine with me, yes.

15      Q.  Just so I understand, does the gain under your

16 formula, must it be profit, or do you conceive of a

17 situation in which the gain for purposes of your

18 formula does not in fact equate to profit for the

19 potential violator?

20      A.  I think they're the same thing.  Cost

21 avoidance or avoiding operating losses or having cost

22 avoidance to increase profits are the same thing.

23      Q.  So under your theory, there can never be a

24 situation where gain is not equal to profits?

25      A.  Yes.  I don't think there can be a situation.
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 1 Cost avoidance either avoids operating losses or

 2 enables profits.  I don't think it matters one way or

 3 the other.

 4      Q.  You're saying either/or, and I'm asking you

 5 are there situations where in fact gain does not

 6 necessarily equate to profits.  Yes or no, sir?

 7      A.  In the economic -- in an economic sense, no.

 8      Q.  Let's focus on harm for a bit.

 9          To be clear, harm to consumers or others is

10 not a factor in your calculation of the appropriate

11 fine, correct?

12      A.  Correct.

13      Q.  So if there is little gain by a potential

14 violator but substantial harm, under your theory, the

15 penalty would be relatively small, correct?

16      A.  Under that equation, not necessarily because

17 there's a greater sign there.

18      Q.  Large gain but small harm would result in a

19 large penalty, correct?

20      A.  I'm sorry, repeat it.

21      Q.  So you would agree with me that there is a

22 situation where there is little harm but substantial

23 gain.  And under your theory, the penalty would be

24 large, wouldn't it?

25      A.  That's assuming the harm can be measured.
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 1      Q.  And this would be an example in this case; the

 2 harm in this case was relatively small, wasn't it, sir?

 3      MR. STRUMWASSER:  Objection, assumes facts not in

 4 evidence.

 5      THE WITNESS:  I don't know that.  I don't know

 6 that the harm was relatively small.

 7      THE COURT:  I was actually going to sustain the

 8 objection.

 9      MR. STRUMWASSER:  Thank you.  That would be a good

10 lesson for Dr. Zaretsky.

11      MR. VELKEI:  Q.  So you haven't looked at the harm

12 in this case, correct?

13      THE COURT:  He said that about six different ways

14 already.  He didn't look at the harm.  It's not in the

15 formula.  For whatever it's worth, there's no harm in

16 there.

17      MR. VELKEI:  Q.  We talked yesterday about over

18 deterrence, Dr. Zaretsky.  Remember that?

19      A.  Yes.

20      Q.  And we -- you recognized certainly the

21 possibility under a theory of complete deterrence that

22 there would be over deterrence, correct?

23      MR. STRUMWASSER:  I'm going to object to this

24 question as ambiguous because there is a -- there is

25 actually a term in the literature called deterrence.
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 1 Mr. Velkei yesterday used it differently than that, so

 2 I think we need a definition of "over deterrence" for

 3 this question.

 4      THE COURT:  Do you understand the question?

 5      THE WITNESS:  No, I really don't actually.  I

 6 don't understand what he means by "over deterrence."

 7      MR. VELKEI:  Q.  You've never heard the term in

 8 economic theory "over deterrence," sir?

 9      A.  I've heard the term.

10      Q.  I'm using that same definition, so perhaps you

11 can tell us in economic theory what does "over

12 deterrence" mean?

13      A.  In economic theory, according to the theory

14 that results in optimal deterrence, it's deterrence

15 greater than optimal deterrence.  But I'm not

16 following -- I disagree with the rationale and the

17 assumptions behind that over deterrence calculation,

18 that over deterrence theory.

19      Q.  So in your opinion, there can never be over

20 deterrence?

21      A.  You know, it depends on the situation whether

22 there can be over deterrence or not.  I think you gave

23 an example yesterday, which -- about murdering --

24      Q.  Don't go there.

25      THE COURT:  Yeah, I really just don't want to go
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 1 there.  Think of something else.

 2      MR. VELKEI:  Let me think of an example.

 3      THE COURT:  How about going to jail for parking --

 4      MR. VELKEI:  Right, right.  Why don't we use a

 5 different one.

 6      MR. KENT:  If you get a hundred tickets and you

 7 refuse to pay them, they could put you in jail.

 8      THE COURT:  Only if you refuse to pay.  If you

 9 have an inability to pay, they can't put you in jail.

10 If they put you in jail, it's over deterrence.

11      MR. STRUMWASSER:  Because that's what the law

12 says.

13      THE COURT:  It's unlawful, yes.

14      MR. VELKEI:  Q.  So why don't we use an example

15 that's a little closer to home here, and we'll avoid

16 the killing.

17          Mailroom for a healthcare company, you

18 understand the importance of the mailroom for a health

19 insurance company?

20      A.  Yes.

21      Q.  It's where all the claims and correspondence

22 come in, correct?

23      A.  Correct.

24      Q.  You understand the importance of tracking and

25 processing those claims and correspondence correctly,
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 1 right?

 2      A.  Correct.

 3      Q.  And you also understand, sir, that there are

 4 statutory rules about when claims must be paid,

 5 correct?

 6      A.  Yes.

 7      Q.  Now, from a risk management perspective, it

 8 makes sense to automate and track all of the paper that

 9 comes into the mailroom, would you agree?

10      MR. STRUMWASSER:  No foundation, hasn't testified

11 about any of this stuff.

12      MR. VELKEI:  An economist in healthcare for 40

13 years can probably answer this question.

14      Q.  But if you can't, Dr. Zaretsky, you can

15 just --

16      THE COURT:  I'll allow it.

17      MR. VELKEI:  Could you read the question back,

18 please?

19          (Record read)

20      THE WITNESS:  Yes, I'll agree.

21      MR. VELKEI:  Q.  And there presumably would be

22 substantial gains associated with automating and

23 tracking the correspondence and claims that come into

24 the mailroom, correct?

25      A.  Yes.
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 1      Q.  Now, in transitioning to that automated

 2 system, there's probably some risk that claims won't be

 3 processed, some amount of claims won't be processed

 4 within the 30 working days required by statute, would

 5 you agree?

 6      A.  There's a risk, yes, I'll agree.

 7      Q.  In fact, I want you to assume that risk, sir.

 8 Okay?

 9      MR. STRUMWASSER:  Assume that?  He's already said

10 there is a risk.  He understood the risk.

11      MR. VELKEI:  Q.  So agree or not, I want you to

12 assume that, for part of this hypothetical, that there

13 is in fact a risk that there would be claims that don't

14 get processed within 30 working days when the system is

15 being transitioned to an automated system.

16          And if in fact there are a number of claims

17 that don't get processed within 30 working days, is it

18 really your testimony, sir, that the gains associated

19 with that automation process should be the measure of

20 the penalty not the actual harm, if any, to the

21 particular persons whose claims needed to be paid?

22      A.  I'm sorry, read the question.

23          (Record read)

24      THE WITNESS:  Yes, I believe the level of harm

25 should be the standard for -- number one, there is
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 1 harm, there is harm if claims are not paid on time or

 2 claims are paid inaccurately; it causes harm to both

 3 consumers and providers.

 4      MR. VELKEI:  But in that situation --

 5      MR. STRUMWASSER:  Can he finish?

 6      THE COURT:  Let him finish.

 7      THE WITNESS:  There is harm.  And the company may

 8 not have exercised reasonable efforts or its best

 9 efforts to automate to avoid a level of errors, if you

10 want to call it, or violations.

11          Plus, the legislature has the defined

12 violations.  The legislature says these are illegal,

13 and by implication, it means they cause harm.

14          Plus there is a limit.  There is a statutory

15 limit of $10,000 per violation.  And if the automation

16 process results in a manageable number of violations,

17 there's a limit on what they would be assessed.  And

18 they wouldn't be assessed -- they may not be assessed a

19 substantial amount.

20      MR. VELKEI:  Q.  Let's break that down.  I want

21 you to assume for purposes of this hypothetical that

22 the company actually exercised reasonable efforts to

23 transition the mailroom smoothly.  In your opinion,

24 should the gain associated with those automation

25 processes still be the measure of penalty as opposed to
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 1 the harm?

 2      A.  Yes.

 3      Q.  Wouldn't you agree with me, Dr. Zaretsky, that

 4 could certainly disincentivize a company to pursue such

 5 a transition in the future if one were to assess a

 6 large penalty for such behavior?

 7      MR. STRUMWASSER:  Objection, neologism.

 8      THE COURT:  Did you understand the question?

 9      THE WITNESS:  Please repeat it.

10          (Record read)

11      THE WITNESS:  No, I don't agree.  I think what it

12 would do, it would incentivize the company to pursue

13 automation and those types of integrations in a manner

14 that would not result in violations.

15      MR. VELKEI:  Q.  But I thought we agreed that any

16 transition of that sort is by definition going to

17 create a risk of potential violations, correct?

18      A.  It may create a risk, but you'd want -- the

19 company would want to come up with a system that would

20 minimize the risk.

21      Q.  So assume that the company came up with a

22 system that minimized the risk, from your perspective

23 under this formula that wouldn't change the amount of

24 the penalty, would it, sir?

25      A.  From this formula, it wouldn't.  But again,
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 1 the Commissioner has the discretion to take that into

 2 consideration when the Commissioner assesses the fine.

 3      Q.  In your opinion, sir, should that be a factor

 4 that would reduce the amount of potential penalty?

 5      MR. STRUMWASSER:  Under your hypothetical?

 6      MR. VELKEI:  Yes.

 7      THE WITNESS:  If the Commissioner believed that

 8 the company made a good faith effort and did a good job

 9 and there was potential for major savings in the

10 future, the Commissioner has the discretion to adopt a

11 fine lower than that.

12      MR. VELKEI:  Q.  Would you agree with me, sir,

13 that, if the company acted in good faith and the

14 Commissioner refused to lower the penalty, that that

15 could be an example of over deterrence under the

16 complete deterrence theory?

17      A.  I'll have to start with a yes.  But you're

18 assuming the Commissioner -- you're assuming an awful

19 lot on the part of the Commissioner.

20          The Commissioner is not concerned about

21 efficiency, and the Commissioner wasn't given

22 information that this was the only way or this was the

23 best way that the company could pursue its integration.

24      Q.  It may not surprise you, Dr. Zaretsky, that

25 this hypothetical is actually pretty close to home in



18810

 1 this case.  Part of the outsourcing that you reference

 2 in your report contemplated automation of the mailroom,

 3 correct?

 4      MR. STRUMWASSER:  Objection, assumes facts not in

 5 evidence and argumentative.

 6      MR. VELKEI:  That wasn't argumentative.  I have no

 7 intention of argumentative.  I'm just trying to draw

 8 the connection here in this particular case.

 9      MR. STRUMWASSER:  Mischaracterizes the record.

10      THE COURT:  Well, I don't know.  Can you --

11      MR. VELKEI:  Could you read the question back.

12          (Record read)

13      THE COURT:  I'll allow it.

14      MR. STRUMWASSER:  Can we have it just without

15 regard of that preamble, because that preamble is truly

16 just a representation of facts that are not in the

17 record and are not necessary to the question.

18      MR. VELKEI:  Your Honor, I will say yes if I can

19 get rid of all of his preambles when we cross-examine

20 our witnesses.  And otherwise I think we should just

21 stick with the question.  Perhaps he could just answer.

22      THE COURT:  You know what?  I think we need a

23 break.  Let's take ten minutes.

24      MR. VELKEI:  Could we just answer this question,

25 your Honor?  There's a question pending.
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 1      THE COURT:  Do you have the question in mind?

 2          (Record read)

 3      THE WITNESS:  I don't know if that's correct or

 4 not.  I was given certain assumptions that there was

 5 outsourcing.  I didn't necessarily relate those to the

 6 mailroom, but there was outsourcing, and that led to

 7 some of the -- to some of the violations.

 8      MR. VELKEI:  Q.  So you have no idea what the

 9 outsourcing was comprised of?

10      A.  Correct.

11      THE COURT:  All right.  Let's take a five-minute

12 break.

13          (Recess taken)

14      THE COURT:  All right.  We'll go back on the

15 record.

16      MR. VELKEI:  Q.  Dr. Zaretsky, whenever you're

17 ready.

18      A.  I'm ready, sorry.

19      Q.  Just real quick, if you would just give us a

20 simple definition of "over deterrence" sort of in

21 plainer English about what that means under economic

22 theory.

23      A.  I'm not -- my formula doesn't deal with the

24 concept of over deterrence.  It deals with complete

25 deterrence.  Whether there's over deterrence or not --
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 1 if there's over deterrence, there's complete

 2 deterrence.  And that gives the Commissioner the

 3 discretion to consider extenuating circumstances.

 4      Q.  Over deterrence is equivalent to complete

 5 deterrence?

 6      A.  By definition, if it's over deterred, it's

 7 completely deterred.

 8      Q.  Is that a yes, sir?

 9      A.  It's a yes with some clarification.  The whole

10 concept of over deterrence is based on the theories

11 underlying partial deterrence or optimal deterrence,

12 which we discussed yesterday.

13      Q.  So is it fair to say that over deterrence

14 means you do the job, you deter the conduct, but you

15 may need to not go so far in order to actually stop the

16 activities?

17      MR. STRUMWASSER:  Objection, vague as to

18 "activities."

19      THE COURT:  Overruled.

20      THE WITNESS:  I think I agree with that, yes.

21      MR. VELKEI:  Q.  Okay.  Now, your calculation of

22 the $700 million was made without reference to the

23 number of alleged violations, correct, sir?

24      A.  Correct.

25      Q.  The formula doesn't account for it, does it?
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 1      A.  It doesn't account for the number of

 2 violations.

 3      Q.  So the number would be $700 million whether it

 4 was 700,000 alleged violations, correct?

 5      MR. STRUMWASSER:  Objection, incomplete

 6 hypothetical.

 7      MR. VELKEI:  Probably true.

 8      Q.  So the number would be $700 million whether

 9 the number of alleged violation was 700,000 or 100,000,

10 correct?

11      A.  This formula was based on the gain and the

12 probability, so it does not take into account the

13 number of violations, the formula does not take into

14 account.

15      Q.  So presumably the $700 million would be true

16 even if it was only one alleged violation, correct?

17      A.  The formula would be; however, the fine

18 certainly wouldn't be.

19      Q.  Yes or no, sir?

20      A.  That's what I said.  The formula wouldn't

21 change; however, the fine assessed would certainly

22 change.

23      Q.  The $700 million, it would be -- under your

24 testimony, it would be $700 million whether the number

25 of alleged violations was 700,000 or one; isn't that
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 1 true, sir?

 2      A.  That's true.  But that assumes that the gains

 3 that resulted in that one violation -- that would

 4 assume a huge gain that only resulted in one violation,

 5 and we wouldn't be here today.

 6      Q.  Are you offering testimony now that, if it

 7 were just one violation, it should not be 700 million,

 8 sir?

 9      A.  Well, I'm offering testimony that in the real

10 world, that the formula would still say $700 million,

11 but the actual fine assessed could not be greater than

12 $10,000.

13      Q.  Putting aside statutory constraints under

14 790.035 under your theory, it would still be

15 $700 million, correct?

16      A.  Under that formula, which looks at gain over

17 probability, the number would be the same, yes.

18      Q.  You didn't evaluate the number of acts as

19 opposed to alleged violations in this case, did you?

20      MR. STRUMWASSER:  Acts in violation?

21      THE COURT:  Is that what you're asking?

22      MR. VELKEI:  Right.

23      Q.  Referencing acts within the meaning of 790.035

24      THE COURT:  In violation.

25      THE WITNESS:  As I said -- no, I didn't.  As I
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 1 said earlier, not being an attorney, I don't know the

 2 difference.

 3      MR. VELKEI:  Q.  Sir, isn't it also the case that

 4 the $700 million number you came up with is without

 5 reference to the nature of the alleged violations,

 6 correct?

 7      MR. STRUMWASSER:  Objection, vague as to "nature."

 8      THE COURT:  Overruled.

 9      THE WITNESS:  That's correct.

10      MR. VELKEI:  Q.  The formula doesn't even account

11 for it, correct?

12      A.  The formula, yeah, is based on gain and

13 probability.

14      Q.  You would agree, Dr. Zaretsky, would you not,

15 that some violations are worse than others?

16      A.  Yes.

17      Q.  Breaking the law regarding parking meters is

18 not as bad as breaking into someone's home, correct?

19      A.  Correct.

20      Q.  Same way, paying a claim after 30 working days

21 is not as bad as refusing to pay the claim, correct?

22      MR. STRUMWASSER:  Objection, goes beyond the scope

23 of the context.

24      THE COURT:  Overruled.

25      THE WITNESS:  In general, I agree.



18816

 1      MR. VELKEI:  Q.  Paying a claim after 30 working

 2 days is not as bad as rescinding a member's coverage,

 3 correct?

 4      A.  In most cases, correct.

 5      Q.  But you failed to take into account the

 6 differences in the various statutory schemes in your

 7 analysis, correct, sir?

 8      MR. STRUMWASSER:  Argumentative.

 9      THE COURT:  Overruled.

10      THE WITNESS:  That's correct.

11      MR. VELKEI:  Q.  Now, in a criminal setting,

12 different penalties are set for different crimes,

13 correct?

14      MR. STRUMWASSER:  Objection, irrelevant.

15      THE COURT:  Sustained.

16      MR. VELKEI:  Q.  In a regulatory setting, sir,

17 different penalties are set for different violations,

18 correct?

19      A.  The legislature put a single cap on the

20 penalty.  It's whatever the -- the Commissioner weighs

21 those considerations in actually assessing a penalty.

22 But the legislature only gave one limit, as far as I

23 know, which is 10,000 per violation.

24      Q.  I'm actually asking you to draw on your more

25 general 40 years in healthcare economics.  In the
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 1 regulatory setting, there are a variety of penalty

 2 schemes, correct?

 3      A.  Yes.

 4      Q.  And there are many instances in which

 5 penalties are set based upon the nature of the alleged

 6 violation, correct?

 7      A.  I believe so.

 8      Q.  You would agree that's probably a good thing?

 9      A.  Assuming you can measure the severity of the

10 violations, yes.

11      Q.  Now, to be clear, the CDI has never before

12 utilized this theory in assessing penalties in other

13 cases, correct?

14      MR. STRUMWASSER:  Objection, irrelevant and no

15 foundation.

16      THE COURT:  Sustain no foundation.

17      MR. VELKEI:  Q.  The regulations which inform how

18 the Court should assess penalties don't include gain as

19 a factor, do they, Dr. Zaretsky?

20      A.  I don't know.

21      Q.  I'd like to you take a look at 2695.12, which

22 sets forth the factors that the ALJ should consider,

23 and the Commissioner, in assessing penalties.  I'd like

24 you to take a look at it, sir, and let me know whether

25 gain is even a factor to be considered under that
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 1 regulation.

 2      MR. STRUMWASSER:  Objection, calls for a legal

 3 conclusion.  There's no foundation he relied on this or

 4 is even addressing this in his testimony.

 5      THE COURT:  Overruled.

 6      MR. STRUMWASSER:  I think the witness is finished.

 7      MR. VELKEI:  There's a question pending, sir.

 8          Could you read the question back for the

 9 witness?

10          And thank you, Mr. Strumwasser.

11          (Record read)

12      THE WITNESS:  Among these factors, I don't see the

13 word "gain" as one of the factors.  However, the

14 formula that I've set forth in my testimony envisions a

15 two-step process.

16          First, this is the formula to calculate the

17 amount that would be necessary to have complete

18 deterrence.  That's the first step.

19          The second step is it's up to the Commissioner

20 to consider extenuating circumstances, but if -- which

21 would involve a different penalty than calculated by

22 that -- by that formula.

23          But that formula provides -- sets forth a

24 penalty under the assumptions of -- that go into the

25 numerator and denominator that would provide complete
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 1 deterrence.  If the Commissioner doesn't believe

 2 complete deterrence is absolutely necessary in that

 3 case, he is free to deviate from the calculation of

 4 that formula in actually assessing the fine.

 5          But in terms of sending a signal to other

 6 potential violators, that's, I believe, the way to do

 7 it, to minimize future violations, too.

 8      MR. VELKEI:  Q.  But to the extent gain were a

 9 factor in the proposed penalty, that would not be

10 consistent with the regulations in front of you,

11 correct?

12      MR. STRUMWASSER:  Objection, argumentative,

13 misstates his testimony, calls for a legal conclusion.

14      THE COURT:  Could you repeat the question?

15      (Record read)

16      THE COURT:  I'll allow it.

17      THE WITNESS:  Not being an attorney, these are

18 factors that the Commissioner has to consider.  I don't

19 believe they're the only factors he's able to consider.

20      MR. VELKEI:  Q.  But based upon these regulations,

21 it would appear that calculating gain as part of the

22 penalty would not in fact be consistent with the

23 regulations in front of you, correct?

24      MR. STRUMWASSER:  Now that has got to be a legal

25 conclusion, based on these regulations the Commissioner
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 1 can't do something.

 2      THE COURT:  I thought he was an expert.  Experts

 3 get to opine on things like that.  It's not the final

 4 decision, obviously.

 5          But I'm going to sustain the objection and ask

 6 you to rephrase.

 7      MR. VELKEI:  Would you mind having her just read

 8 it back so I can --

 9      THE COURT:  All right.

10          (Record read)

11      MR. VELKEI:  Q.  It would certainly appear, sir,

12 that the regulations in front of you don't contemplate

13 gain as a factor to be considered in calculating the

14 penalty, correct?

15      A.  Correct.  They don't include gain as one of

16 the factors.

17      Q.  I'd like to, if I can -- I went to some

18 lengths to see if we could calculate what are some of

19 the other costs avoided or dollars avoided in some of

20 the other health enforcement actions involving Blue

21 Shield and Blue Cross and Health Net.

22          I'd like you to take a look at it, if you can.

23          And I'd like to mark that as next in order.

24      THE COURT:  It's 5573.

25          (Respondent's Exhibit 5573 marked for
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 1           identification)

 2      MR. VELKEI:  Thank you, your Honor.

 3      Q.  And I'll tell you, Dr. Zaretsky, just to make

 4 clear for the record, this is limited to the extent

 5 there was information that was made publicly available

 6 on the CDI Web site.  For example, the Blue Shield

 7 case, which involved a situation of rescission, we

 8 don't know what additional dollars Blue Shield had to

 9 pay back to members in excess of those reported on the

10 audit exam, the MCE exam.

11      MR. STRUMWASSER:  May I ask "Recoveries within

12 scope of MCE," are those interest payments, or was this

13 something else?

14      MR. VELKEI:  This is whatever was reported on the

15 audit exam as underpayments.  And this is what

16 additional recoveries were required by CDI to be paid

17 by these particular licensed entities.

18      Q.  Okay.  Now, I would like you to accept these

19 figures as true, first of all, because -- I mean, do

20 you have any independent basis to evaluate whether in

21 fact these are accurate numbers?

22      MR. STRUMWASSER:  Objection, ambiguous.

23      THE COURT:  Could you repeat the question.

24      MR. VELKEI:  Q.  I'm just trying to make clear,

25 Dr. Zaretsky, you have no basis to confirm or deny
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 1 whether these numbers are accurate, correct?

 2      MR. STRUMWASSER:  And I object to the question.

 3 If the categories are ambiguous, then any question

 4 regarding whether he has any basis for agreeing or

 5 disagreeing with them is likewise ambiguous.

 6      THE COURT:  Overruled.

 7          Do you have any basis for knowing whether this

 8 is accurate or not?

 9      THE WITNESS:  No, I have no basis for knowing

10 that.  But I need a definition of each of the columns.

11      MR. VELKEI:  Q.  Okay.  I'm happy to do that.  For

12 purposes of this exercise, though, I want you to assume

13 these numbers to be true.

14          So forgive me for the little tutorial, but you

15 did ask for it.

16          So Blue Shield of California, Anthem Blue

17 Cross and Health Net were all subjects of enforcement

18 actions at the time that PacifiCare PLHIC was being

19 investigated.  And there were resolutions of these

20 various enforcement actions.  All three of them

21 involved thousands of instances in which member

22 coverage was rescinded.

23          So there are audits performed which included

24 both issues affecting rescission as well as claims

25 handling problems, claims being delayed, issues on the



18823

 1 EOBs and EOPs, things of that sort.

 2          So the MCE audit revealed certain dollars that

 3 had been underpaid based upon the samplings that were

 4 done here: a million dollars in the case of Blue

 5 Shield; undisclosed in the case of Blue Cross because

 6 we couldn't get that data from the Department; and

 7 $1.2 million in the example of Health Net.

 8          It was also determined that, in fact, there

 9 had been improper rescissions.  And those companies

10 needed to make good on the claims that had been denied

11 as a result.  And these totaled, in the instance of

12 Blue Cross, $14 million, in the instance of Health Net,

13 $21.4 million.  And we have no idea with regard to Blue

14 Shield because that information was not made public by

15 the Department.  Okay?  Do you follow me so far?

16      A.  I need a further explanation.  Can I ask you

17 some questions on --

18      MR. VELKEI:  I'm okay if it's okay with the Court.

19      THE COURT:  I guess.

20      MR. VELKEI:  Yes.

21      THE WITNESS:  Okay.  So these -- they don't -- do

22 they all relate to rescissions?  They relate to

23 inaccurate payments?

24      THE COURT:  They're both.

25      THE WITNESS:  They're both rescissions and other
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 1 violations?

 2      MR. VELKEI:  Yep.

 3      THE WITNESS:  First of all, the first column is

 4 claims sampled.  They took a sample; they reviewed

 5 claims.

 6      MR. VELKEI:  That's correct, sir.

 7      THE WITNESS:  The next column is total number of

 8 claims in the population for each of those claims

 9 during that time period.

10      MR. VELKEI:  That's correct.

11      THE WITNESS:  Total claims including correct ones

12 and incorrect ones, total number of claims at issue.

13      MR. VELKEI:  Yes, sir.

14      THE WITNESS:  The next column is recoveries.  Now,

15 is that -- that's based on the sample.  Is that sample

16 extrapolated to the population for each of these?

17      MR. VELKEI:  No.  Good question.  So actually, to

18 be precise, with PacifiCare the Department decided to

19 look at every single claim paid, unlike the other three

20 health insurance companies.

21          So they actually audited 1.25 million claims

22 and found $156,000 in underpayments.  In the instance

23 of Blue Shield, they only audited 286 claims and found

24 a million dollars in underpayments.  So for purposes of

25 this column here, this is simply reporting the dollars
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 1 that were uncovered as a result of the actual audit,

 2 meaning the claims that were looked at, they found

 3 underpayments, interest owed, claims improperly denied,

 4 whatever it may be -- totalling these amounts here.

 5      MR. STRUMWASSER:  Excuse me.  We're in a

 6 procedural morass here.  But Mr. Velkei just

 7 represented that the PacifiCare's audit was an audit of

 8 100 percent of the claims for underpayment.  That is

 9 not true.

10          He said that they did a 100 percent audit and

11 found $156,000 that were underpaid.  The underpayments

12 were identified only in the sample which, as your Honor

13 knows, was never extrapolated.  The 100 percent had to

14 do only with the late payments and some other things

15 that didn't involve the transfer of money.  So we're

16 already at a place where the representation is contrary

17 to the record.

18      MR. VELKEI:  We disagree, your Honor.  There was a

19 population, 100 percent of the claims through the

20 electronic analysis.

21          But for purposes of your -- my question, this

22 PacifiCare column is not going to be the subject of

23 questioning.  Right?  I'm just looking at total dollars

24 that these three entities should have paid but didn't

25 and were required to pay as a result of the
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 1 resolutions.

 2      MR. STRUMWASSER:  I don't think that solves the

 3 problem, your Honor.  This is a slide that is entitled,

 4 "Harm Comparison:  PacifiCare versus..."  Pacificare is

 5 on there and highlighted.  I don't think there is going

 6 to be a foundation that's will make this an

 7 intelligible exhibit or the questioning on it

 8 intelligible in the record.

 9      MR. VELKEI:  Your Honor, I think we can defer --

10 there obviously have been many slides that we have not

11 agreed with the Department on.

12          For purposes of my questioning, I'm asking the

13 witness to assume the dollar totals here, which is

14 really the relevant analysis and isn't impacted by our

15 disagreement about whether in fact they really looked

16 at all the claims, which we believe they did.

17      MR. STRUMWASSER:  See, we've already had --

18      MR. VELKEI:  So I'm asking the witness to look at

19 this last column here and the dollars that had to be

20 paid by each of these three entities.  I'm not

21 requiring that he agree that those are true.  I'm

22 telling him to accept them as true as dollars that had

23 to be paid in connection with claims and coverage that

24 was improperly rescinded.

25      THE COURT:  Then what are you going to ask him
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 1 about it?

 2      MR. VELKEI:  I'm going to walk him through the use

 3 of his formula with respect to these dollars.

 4      THE COURT:  That doesn't have anything -- I'm

 5 sorry.  I don't understand how you can do that with his

 6 formula.

 7      MR. VELKEI:  Well, because --

 8      Q.  Dr. Zaretsky, let me ask you a few preliminary

 9 questions.  Presumably, to the extent that they were

10 dollars that should have been paid and weren't, those

11 were dollars that were avoided by these three companies

12 short of regulatory intervention, correct?

13      MR. STRUMWASSER:  These are only rescissions?  And

14 there's only two "dollars avoided," right?

15      MR. VELKEI:  I'm sorry?

16      MR. STRUMWASSER:  Yes, I mean --

17      THE COURT:  The 14 million and the 21.4-, is that

18 what you're talking about?

19      MR. VELKEI:  Yes, your Honor.

20      MR. STRUMWASSER:  We don't know whether those were

21 dollars avoided because we don't know whether they were

22 rescissions, whether they were incorrect payments,

23 whether they were --

24      MR. VELKEI:  I'm asking him to assume all of the

25 above.
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 1      MR. STRUMWASSER:  -- whether they were failure to

 2 pay interest.  We just don't know what -- and we don't

 3 have any information about whether the dollars avoided

 4 were having to do with the economies and the process of

 5 producing these violations.

 6          Did Blue Shield -- Blue Shield is off the

 7 table now.  Did Anthem get -- achieve savings by

 8 committing these violations, or did they just pay too

 9 little?

10      MR. VELKEI:  Your Honor, there is a pending

11 question.  And the question is --

12      MR. STRUMWASSER:  And there's a pending objection.

13      MR. VELKEI:  And I have not yet heard it, Counsel.

14      THE COURT:  Would you let him finish?

15      MR. VELKEI:  Yes, your Honor.

16      MR. STRUMWASSER:  So there is simply not going to

17 be enough information here -- there doesn't even

18 purport to be enough information here to even calculate

19 a G, much less a P, for this formula.

20      MR. VELKEI:  Could you please read back the

21 question so we have it in mind.

22          (Record read)

23      MR. VELKEI:  Q.  So, Dr. Zaretsky, to the extent

24 these were dollars that reflect underpayments or claims

25 associated with improperly rescinding or denying claims
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 1 that weren't paid absent regulatory involvement, those

 2 would be considered to be costs avoided, correct, under

 3 your theory of gain?

 4      A.  That's part of the costs avoided under theory

 5 of gain.

 6      Q.  So to the extent dollars were owed to those

 7 members that weren't paid, those would be costs avoided

 8 that would go into any calculation of a gain in

 9 assessing penalties, correct?

10      A.  What I'm trying to consider here or think

11 about here is, had they not been cited by the

12 Department, those companies would have gotten away

13 without paying those costs.

14      Q.  Yes, essentially.  I want you to assume that.

15      A.  That is underpayments, payments that they

16 should have made, plus some penalties on top of that.

17      Q.  No.  This is just payments that they should

18 have made.  No penalties.

19      A.  No penalties at all.

20      Q.  Payments they should have made and didn't and

21 only did so because of regulator intervening?

22      A.  So it doesn't include penalties for late

23 payments or anything like that?

24      Q.  No, sir.

25      A.  That would be a portion of costs avoided.  I
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 1 don't know if that's the whole amount of costs avoided.

 2      Q.  So in other words, at a minimum, these would

 3 be costs avoided in connection with each of these three

 4 actions -- Blue Shield, Anthem Blue Cross, and Health

 5 Net?

 6      A.  At a minimum, yes.

 7      Q.  So potentially, the gains could have been even

 8 higher, right?

 9      A.  Yes.

10      Q.  So I want you to assume that the gains were

11 limited to the figures that are reflected in that very

12 last column, a million 36, plus some undisclosed

13 amount, 14 million, and 22,624,500.

14      MR. STRUMWASSER:  I thought we were taking

15 undisclosed off the table?

16      THE COURT:  It doesn't matter what exactly.

17 Undisclosed is zero.

18      MR. STRUMWASSER:  I think a whole lot of the

19 problem here could be avoided -- if I can use that

20 word -- if we just get rid of the names of the

21 companies and just treat this as a hypothetical.

22      MR. VELKEI:  It's not a hypothetical.

23          And, your Honor, if you give me this latitude

24 here --

25      THE COURT:  I'm going to let him go ahead.
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 1      MR. VELKEI:  Q.  Let's go to Blue Cross.  So we

 2 have $14 million, minimum of $14 million in gains,

 3 correct?

 4      A.  Right.

 5      Q.  I'm going to apply the same probability of

 6 detection and enforcement that you are using against

 7 PLHIC.  Okay?  Is that fair?  So you divide 14 million

 8 by point 10.

 9          Under your formula, what is the minimum

10 penalty that should be assessed against Blue Cross,

11 strictly looking at your formula, sir?

12      MR. STRUMWASSER:  Objection, mischaracterizes his

13 testimony.

14      THE COURT:  Overruled.

15      THE WITNESS:  Under that formula, assuming that

16 probability of point 10, it would be 100 times that.

17      MR. VELKEI:  Q.  $140 million would be the minimum

18 penalty against Blue Cross under your formula, correct?

19      A.  Yes.

20      Q.  So let's go to Health Net.  What is the

21 minimum gain we agreed upon, sir?

22      MR. STRUMWASSER:  I don't think we agreed on it.

23 You're sponsoring that number.

24      MR. VELKEI:  Q.  What is the minimum gain that we

25 discussed here, sir?
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 1      A.  Under the assumptions you gave me and under

 2 the equation gain over a probability of point 1, it

 3 would be 22 million --

 4      Q.  Let me just break it down -- I didn't mean to

 5 interrupt.

 6          So the minimum gain here -- and you, yourself,

 7 recognize it could be actually much higher, correct?

 8      A.  Correct.

 9      Q.  Okay.  The minimum gain here for purposes of

10 this calculation is $22,624,500.  And if you apply the

11 same probability of detection and enforcement that you

12 did for PLHIC, what would be the minimum penalty under

13 your formula, sir?

14      A.  226 million.

15      Q.  -- 245,000?

16      A.  Yes.

17      Q.  So the minimum penalty under your formula

18 would be $226,245,000, correct?

19      A.  Yes.

20      Q.  So we don't have a lot of information on Blue

21 Shield, but presumably we know that at least the

22 minimum penalty would have to be $10,361,140, correct?

23      A.  Yes.

24      Q.  And that would assume that there were no

25 dollars that had to be paid out in rescission on top of
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 1 that million 36, correct?

 2      A.  In terms of the additional recoveries?

 3      Q.  Yes.

 4      A.  Correct.

 5      Q.  I'll just check my math here, not my strong

 6 point.

 7          Now I want you to do one more thing for me.

 8 In this particular instance, you looked at synergies

 9 savings that -- the synergies that were announced to

10 Wall Street that would be saved in the first year as a

11 result of integration of the two companies, correct?

12      A.  I don't necessarily know if they were

13 announced to Wall Street.  They might have been -- but

14 the synergies that were on that exhibit, correct.

15      MR. VELKEI:  I'm going to ask you to look at the

16 synergies for Year 1 in the Blue Cross merger.  I'm

17 going to present you with a press release, sir --

18          I'd like to mark it as exhibit next in order,

19 if I could, your Honor.

20          -- which announces what those synergies would

21 be in Year 1.

22      THE COURT:  5574.

23          (Respondent's Exhibit 5574 marked for

24           identification)

25      MR. VELKEI:  Q.  So if you see here -- take as
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 1 much time as you need to read the press release.  But

 2 it does state in the press release, approximately

 3 $150 million in synergies are expected to be realized

 4 in 2005, okay, first year of the merger.

 5          Now, if we were to apply the synergy savings

 6 in Year 1 to the calculation of the minimum penalty,

 7 which is what you're advocating in your testimony with

 8 respect to PacifiCare, correct?

 9      MR. STRUMWASSER:  Objection, he is assuming that

10 the violations that he's pointing to or that any

11 violations are the product of the synergies.

12          That is an assumption based on the assumptions

13 that Dr. Zaretsky was given in this case based on some

14 exhibits and stuff.  But there is no evidence that

15 these synergies had anything to do with any violation.

16      MR. VELKEI:  I don't think there's any in this

17 one, but we'll get to that a little later.

18          Let me withdraw the question.

19      Q.  To be clear, Dr. Zaretsky, you are applying

20 the synergy savings in Year 1 of the merger, or the

21 $70 million in the first year of the merger for

22 PacifiCare and United, correct?

23      A.  I believe those were the targeted synergies,

24 the expected synergies.  The actual synergies became

25 more.  And these were synergies just from increased
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 1 operating efficiencies.  There were others that were --

 2      Q.  And by this press release, Blue Shield

 3 expected approximately $150 million in synergies to be

 4 realized in 2005, correct?

 5      MR. STRUMWASSER:  Objection, irrelevant, no

 6 foundation.

 7      THE COURT:  I don't know about no foundation, but

 8 I'm not sure what the relevancy is.

 9      MR. VELKEI:  Your Honor, I just want to get him to

10 agree that the $150 million is what was expected in

11 synergy savings in Year 1.

12      THE COURT:  He doesn't know that.

13      MR. VELKEI:  Well, I mean, based on the press

14 release.

15      THE COURT:  You're telling -- so you're asking him

16 to assume that?

17      MR. VELKEI:  I'm asking him to assume that.

18      MR. STRUMWASSER:  And there's no relevance shown

19 to the assumption.

20      THE COURT:  What is the relevance to the

21 assumption?

22      MR. VELKEI:  I'm just trying to make this apples

23 and apples.  So the Department is contending,

24 Dr. Zaretsky is contending that the synergy savings in

25 Year 1 of the PacifiCare/United merger should be the
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 1 measure of gain.

 2          So I'm simply saying, if we apply that same

 3 standard to Blue Cross, the measure of gain is actually

 4 the synergies expected in Year 1, what the minimum

 5 penalty would have been under his theory.

 6      MR. STRUMWASSER:  And the predicate fact making it

 7 apples and apples, which is that those synergies

 8 added -- came to violations is missing from this

 9 record.

10      MR. VELKEI:  But it's also missing from this

11 record here.  I agree with you there.

12      Q.  Let me assume for purposes of this

13 hypothetical, sir, that the $150 million in synergies

14 are all related to operating efficiencies.

15      MR. STRUMWASSER:  Same objection.  Still no tying

16 to any violations and therefore no relevance to the

17 formula.

18      MR. VELKEI:  Your Honor, to be clear, Dr. Zaretsky

19 has taken a total expected synergy savings in Year 1

20 from operating efficiencies and basically put that into

21 his formula.  He's assumed that, in fact, those synergy

22 savings caused all these alleged violations.  We'll get

23 to that in a minute.  But he took all of the operating

24 efficiencies and applied it to his calculation.

25          I'm simply now saying let's do the same for
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 1 Blue Cross.  Let's assume these are all operating

 2 efficiencies of $150 million, and under his formula,

 3 what would be minimum penalty have been using synergy

 4 savings as opposed to costs avoided.

 5      MR. STRUMWASSER:  The objection is no foundation

 6 of -- that is necessary for relevance.

 7      THE COURT:  I'm going to allow it as a comparison

 8 with the understanding that we don't have the

 9 underlying information, but as a calculation, we can

10 assume that it's there.  And he can make the

11 calculation for purposes of the amount.

12      MR. VELKEI:  Thank you, your Honor.

13      Q.  So with those assumptions in mind, what would

14 have been the minimum penalty in the Blue Cross action

15 under your formula, sir?

16      A.  You're assuming here that those synergies are

17 the same types of synergies in the assumptions I was

18 given?

19      Q.  Yes.

20      A.  Applied to PacifiCare?

21      Q.  Yes, sir.

22      A.  So the 70 million becomes 150 million.

23      Q.  So what would be the minimum penalty under

24 your formula against Blue Cross in that situation?

25      A.  And then assuming the same probability of
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 1 detection and enforcement?

 2      Q.  Yes, sir.

 3      A.  It would be a little over twice the hundred

 4 and -- 1.5 billion.

 5      MR. VELKEI:  I'd like to, if I could, mark as

 6 exhibit next in order comparison between Dr. Zaretsky's

 7 formula of what the minimum penalty would be and what

 8 was actually assessed.

 9      THE COURT:  All right.  5575 is the "Penalty

10 Calculation Comparison."

11          (Respondent's Exhibit 5575 marked for

12           identification)

13      MR. VELKEI:  Q.  Take your time to look at that,

14 sir.  And I want you first to focus on the column

15 "Minimum Penalty Under Zaretsky's Complete Deterrence

16 Theory" and make sure we did that right.

17          And I'm assuming you'll let me know when

18 you're done.  Take your time.

19      A.  I've reviewed it.

20      Q.  So first of all, I just want to make sure my

21 calculations under the second column "Minimum Penalty

22 Under Zaretsky's Complete Deterrence Theory," those

23 calculations are correct based upon what we just did on

24 the board here, sir.

25      A.  They look correct.
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 1      Q.  And I also want you to assume that the actual

 2 penalties assessed against each of these alleged

 3 violators was as set forth below.  So where Anthem Blue

 4 Cross, the minimum penalty would be somewhere between

 5 140 million and 1.5 billion, they were actually only

 6 assessed a penalty of 1 million.

 7          Also where your minimum penalty for Health Net

 8 would be 226 million, they were actually only assessed

 9 a penalty of 3.6 million.

10          Clearly in these other three instances, the

11 Department did not apply the methodology that you were

12 proposing in your testimony, correct?

13      MR. STRUMWASSER:  I'm going to object to the

14 question on the use of the word "maximum penalty."

15 There's no testimony here and nothing has been assumed

16 about how many violations there were.  The maximum --

17      MR. VELKEI:  It's the minimum penalty, sir.

18 Minimum penalty is what I said.  If I misspoke, it's

19 actually the minimum.

20      MR. STRUMWASSER:  Either way, the minimum penalty

21 is going to be a function of the number of violations,

22 and there's no testimony about how many violations

23 there were.

24      MR. VELKEI:  But remember, the Department has

25 objected to any of our inquiries to try to make this
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 1 apples and apples, your Honor.  So we're just

 2 calculating a minimum penalty based on Dr. Zaretsky's

 3 formula.

 4      Q.  And all I'm trying to establish at this point

 5 is, clearly, sir, assuming these numbers to be correct,

 6 the Department did not apply your methodology with

 7 respect to Blue Cross and Health Net, correct?

 8      MR. STRUMWASSER:  But the only thing that this

 9 chart purports to say is a comparison between actual

10 penalties assessed and the amount that could have been

11 assessed under the complete deterrence theory.  There

12 is no evidence that the Department could have imposed

13 the Zaretsky penalty, complete deterrence theory.

14      MR. VELKEI:  We just have it.  Dr. Zaretsky said

15 what the minimum penalty would be.

16      Q.  And my question is as simple as they didn't

17 apply your theory to assessment of penalties for Blue

18 Cross or Health Net, did they, sir?

19      MR. STRUMWASSER:  And actually, your Honor, the

20 objection is Dr. Zaretsky never testified to what the

21 minimum penalty should be.  He testified what the value

22 of F would be for complete deterrence.  And there is no

23 testimony here that that was even legally achievable in

24 any of these cases because you don't even know how many

25 violations there were.
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 1      THE COURT:  All right.  He didn't apply the

 2 formula.

 3          Clearly the formula was not applied in these

 4 cases; is that correct?

 5      THE WITNESS:  Yeah, doesn't appear that the

 6 formula is in these cases.

 7      THE COURT:  For whatever reasons.  I don't know

 8 why, but it wasn't.

 9      MR. VELKEI:  Q.  So the Department did not pursue

10 a theory of complete deterrence with respect to Blue

11 Cross or Health Net, right, Dr. Zaretsky?

12      MR. STRUMWASSER:  Objection, assumes facts not in

13 evidence.  There's no foundation he knows anything

14 about it.

15      MR. VELKEI:  Well, based upon the numbers right in

16 front of him.

17      MR. STRUMWASSER:  But we don't know what the

18 reason was.  We don't know whether they could have.

19      THE COURT:  We don't know why, so sustained.  They

20 didn't.  We don't know why.

21      MR. VELKEI:  Your Honor, at this point, I wanted

22 to renew our request for data with respect to Blue

23 Cross and Health Net.  I know the Court had expressed

24 some reticence in doing that previously but had

25 mentioned to me that, if it was relevant in expert
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 1 testimony, that you would reconsider it.

 2          I think we need to file some papers, but for

 3 the Department to object and say, "Well, we don't know

 4 all the factors" -- the Department does know all the

 5 factors.  We're the ones who don't know.

 6          There's obviously gaps in information.  We can

 7 work with the Department to get sort of aggregate data

 8 without impinging on any privacy issues.  But to allow

 9 the Department to simply say, "Nope.  You got it wrong.

10 Something else happened," without giving us an ability

11 to test that seems to me to be unfair.

12      THE COURT:  So what you want to know is how many

13 violations there were?

14      MR. VELKEI:  We want to know the data on, for

15 example, for Blue Shield, what were the total payments

16 and the rescission dollars paid that they must have

17 stipulated with the Department not to disclose?  What

18 was the total number of claims sampled versus the total

19 number of claims in the population -- some data that

20 would allow us to actually compare those cases against

21 ours.

22          And remember, when this issue first came up

23 with Bureau Chief Craig Dixon, Mr. Strumwasser

24 introduced a document to suggest that they did this

25 same electronic analysis with Blue Cross.  Then when we
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 1 asked for the data, we learned months later that they

 2 never actually did it, but the data does exist and can

 3 be done.

 4          So we can put this in writing, your Honor, but

 5 this underscores the concern that we have that we're

 6 operating without a full deck of information.

 7      THE COURT:  You can put anything in writing you

 8 want.  The only thing that seems to me that might be

 9 meaningful is to know how many violations there were

10 because that's what the maximum under the law is.  So

11 if there's only 20 violations resulting in 140 --

12 excuse me, 14 million, then it's still 20 million or

13 whatever.

14      MR. VELKEI:  Your Honor, remember that this sort

15 of raises this issue that we can address offline.

16      THE COURT:  That wasn't good math.

17      MR. VELKEI:  This does raise the issue of, you

18 know, they did a sampling with Blue Cross, Blue Shield,

19 and Health Net and looked at, via the electronic

20 analysis, 100 percent of the paid claims.  So we need

21 to make this apples and apples.  We'll make it --

22 understanding that --

23      THE COURT:  You can put anything in writing you

24 want.

25      MR. VELKEI:  We'll make this simple, your Honor,
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 1 to sort of underscore our concerns.  But I don't want

 2 to distract.  We've just got a few minutes until the

 3 lunch break.  I did want to kind of close out this line

 4 of questioning.

 5      MR. GEE:  Can I just say something?  If I'm

 6 recalling the Blue Cross data correctly, that was fully

 7 briefed by PacifiCare.  And your Honor ruled that it

 8 was not going to be released because --

 9      THE COURT:  I'm not going back on that.  But if we

10 wanted to know how the formula would affect other

11 issues, if we knew how many violations there were, we

12 would know what the maximum --

13      MR. STRUMWASSER:  The maximum statutory --

14      THE COURT:  -- statutory amount would be under our

15 statute.  Can you maybe look into that?

16      MR. STRUMWASSER:  I'll look into that.  I don't

17 know that I can get back to you today.

18      THE COURT:  That's fine.

19      MR. STRUMWASSER:  I think there is information --

20 I think it may already be available -- on the number of

21 violations that they were cited for.

22      THE COURT:  All right.

23      MR. VELKEI:  Your Honor, again, from our

24 perspective, it is a bit more involved than perhaps

25 Dr. Kessler --
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 1      THE COURT:  I said you can put anything you want

 2 in writing.  But that piece of information seems to me

 3 that's something that -- if we can get it -- would make

 4 sense to me or relevant to me.

 5      MR. VELKEI:  Q.  Fair to say, Dr. Zaretsky, that

 6 based on the figures up here that applying your formula

 7 here wouldn't be consistent with what was historically

 8 done, correct?

 9      A.  The fine, the actual fine assessed was not

10 consistent with what the formula would calculate to,

11 assuming that the costs avoided there are the gains and

12 the probability of detection and the prosecution of

13 enforcement is at 10 percent.

14      Q.  Understood.  But my next question then is, to

15 be clear, applying the methodology in this case would

16 not be consistent with what's historically been done,

17 correct?

18      MR. STRUMWASSER:  Objection, he does not know what

19 was done by the Department elsewhere.  The witness has

20 already testified that the numbers that are put on this

21 chart are not sufficient under his assumptions to

22 achieve full compliance.  Beyond that, this witness

23 doesn't have any independent knowledge.

24      THE COURT:  All right.  I will sustain that.

25      MR. VELKEI:  Q.  You were the first director of
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 1 the Office of Statewide Health Planning and

 2 Development, were you not, Dr. Zaretsky?

 3      A.  That's correct.

 4      Q.  I went on the Web site and looked at the

 5 mission statement of the OSHPD.  And I wanted to just

 6 show that to you.  We can mark it as exhibit next in

 7 order just for purposes of --

 8      THE COURT:  5576.

 9      MR. VELKEI:  Yes, your Honor.  Thank you.

10          (Respondent's Exhibit 5576 marked for

11           identification)

12      MR. STRUMWASSER:  Current as of today or

13 yesterday?

14      MR. VELKEI:  Thereabouts, yeah.

15      Q.  I want to focus you if we can, and take as

16 much time if you need to look at it.

17          Neil, if you can just blow up the bullet point

18 "Integrity."  Maybe if you can even put the next page

19 on there and then blow up, what they -- what it means

20 when we say integrity.  Terrific.

21          And if we could highlight where it says,

22 "Integrity also means that we can be counted on to

23 always perform in a consistent and fair manner."

24      MR. STRUMWASSER:  Is there a question pending?

25      MR. VELKEI:  I think he's looking at the document.
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 1      MR. STRUMWASSER:  I just wanted to know if -- that

 2 means no, there's no question pending?

 3      THE WITNESS:  I've reviewed.

 4      MR. VELKEI:  Q.  Did you help define the mission

 5 statement at OSHPD?

 6      A.  I was director from 1978 to 1981.  We had a

 7 totally different mission statement.

 8      Q.  Do you agree that "always performed in a

 9 consistent and fair manner" is an important role that a

10 state agency should play, sir?

11      A.  I agree they should be fair.  And in the

12 context of consistency, they should adhere to their

13 regulations and the law.  Doesn't necessarily mean

14 every violation is treated in the exact same manner.

15      Q.  I'm not asking for your, sort of, views on the

16 world.  I'm just asking, do you agree or disagree with

17 the statement and the importance of this to a state

18 agency?

19      MR. STRUMWASSER:  I believe that is a question

20 that is truly unintelligible.

21      MR. VELKEI:  Excuse me, sir.

22      Q.  So if the answer is you agree in part,

23 Dr. Zaretsky, then perhaps you should say I wasn't

24 clear.  I don't think you answered my question.

25          Could you read it back to the witness, please?
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 1          (Record read)

 2      MR. STRUMWASSER:  Integrity also means that

 3 "we" -- the state agency can be counted on to always

 4 perform in a consistent and fair manner.

 5      THE COURT:  So he's saying "fair, yes."  And I

 6 don't know what he's saying about "consistent," so...

 7      MR. VELKEI:  Q.  So you agree only in part with

 8 that statement and mission statement, sir?

 9      A.  I agree in part, yes.  And let me -- I

10 mentioned before, this mission statement is nothing

11 close to the mission statement that I had when I was

12 director.

13          My mission statement was much more policy

14 directed toward controlling costs, assuring access to

15 care, things like that.  It did not talk about the way

16 the Department functions.

17      Q.  That wasn't my question, sir.  I just was

18 asking if you agreed with the statement.

19          So am I understanding you correctly, sir, that

20 in your opinion a state agency does not have to enforce

21 the law consistently?

22      A.  I -- yes and no.  Let me clarify.  When a new

23 director comes into a department, that director has the

24 obligation and -- ability and obligation to develop

25 policies for running that agency that are consistent
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 1 with his or her perception of the mission of that

 2 agency, provided it's consistent with the law; they can

 3 adopt regulations that reflect their priorities for

 4 meeting the legislature's objectives.

 5          So for example, this mission statement is --

 6 you wouldn't recognize it from my mission statement.

 7 So the new director, whoever it may be at this point --

 8 I don't know if this is a current mission statement,

 9 but this is maybe three or four directors removed from

10 me -- was certainly not bound by my mission statement

11 and my values and my priorities which were consistent

12 with the law at that time.  Plus the law at that time

13 was different than the law at this time.

14      Q.  Dr. Zaretsky, are you advocating a position

15 where a commissioner of a state agency can, in its

16 discretion, apply the law differently to different

17 licensed entities?

18      A.  Depending on -- yes, depending on the

19 violations and the circumstances that led to those

20 violations in the different entities.

21      Q.  Can you give me a little more meat to when a

22 commissioner can essentially apply the laws

23 inconsistently to different -- how about a hypothetical

24 of when that's appropriate.

25      MR. STRUMWASSER:  Excuse me.  You're asking the
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 1 witness to pose a hypothetical?

 2      MR. VELKEI:  When he thinks it's appropriate for a

 3 state agency not to consistently enforce the law.

 4      Q.  Can you give me an example of when that would

 5 be appropriate, sir?

 6      A.  You gave me some examples this morning where

 7 you --

 8      Q.  I'm asking you a question, Dr. Zaretsky.  Can

 9 you give me some examples --

10      THE COURT:  All right.  I'm tired of this.

11          Can you read the question back.

12          Please answer the question.

13          (Record read)

14      THE WITNESS:  Yes, I can give you an example.

15      MR. VELKEI:  Q.  Would you do so, sir?

16      A.  I'll give you the examples that you gave me

17 this morning when you showed the different penalties

18 that were assessed by the Department for different

19 entities over time.

20          And at that time, I mentioned my understanding

21 was that those involved a settlement.  So what goes

22 into a settled penalty varies from entity to entity

23 based on the circumstances at the time.

24      Q.  Anything else?  Any other examples or

25 hypotheticals you want to share with us before we
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 1 conclude for the lunch hour?

 2      A.  I think that's a pretty good example.

 3      Q.  Just out of curiosity, can you identify one

 4 state agency in this good State of California that

 5 applies your theory of complete deterrence to penalty

 6 assessments?

 7      A.  No.  And I can't identify one state agency

 8 that uses the optimal deterrence theory either.

 9      Q.  Can you identify any regulator in the entire

10 country, in this great country of ours, that applies

11 your theory of complete deterrence to the assessment of

12 penalties?

13      A.  I can't identify -- no, I can't.  And I can't

14 identify any public agency that uses the optimal

15 deterrence theory either.

16      MR. VELKEI:  I'd like to move to strike the last

17 part of his answer.  That was not my question, your

18 Honor.

19      THE COURT:  I'm going to let it stand.

20      MR. VELKEI:  This is an appropriate time to take a

21 lunch break.

22      THE COURT:  All right.

23      MR. VELKEI:  Thank you.

24          (Whereupon, the luncheon recess was taken

25           at 11:53 o'clock a.m.)
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 1                     AFTERNOON SESSION

 2          (Whereupon, all parties having been duly

 3           noted for the record, the proceedings

 4           resumed at 1:36 p.m.)

 5                         ---o0o---

 6      THE COURT:  Okay.  We can go back on the record.

 7      MR. VELKEI:  Yes, ma'am.

 8         CROSS-EXAMINATION BY MR. VELKEI (resumed)

 9      MR. VELKEI:  Q.  Welcome back, Dr. Zaretsky.

10      A.  Thank you.

11      Q.  Under your conclusions, your testimony in this

12 case, the penalty needs to bear a relation to the gain

13 from the alleged illegal activity, correct?

14      A.  Yes.

15      Q.  In fact, your testimony on Page 4 says that

16 the gain -- "G equals the gain the party expects to

17 obtain from engaging in the illegal activity."  You

18 continue to agree with that statement, sir?

19      A.  Yes.

20      Q.  Now, in fact, for purposes of calculating the

21 gain here, you captured all the anticipated synergies

22 associated with operating efficiencies; isn't that

23 true, sir?

24      A.  That's true.

25      Q.  Integrating all of the PacifiCare entities
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 1 into the larger United enterprise, correct?

 2      A.  Yes, I took the lower end of that range, the

 3 range from 70 to 100 million, the lower end.

 4      Q.  But you essentially captured all of the

 5 anticipated synergies for that first year?

 6      MR. STRUMWASSER:  For administrative synergies,

 7 right?

 8      THE COURT:  Is that correct?

 9      MR. VELKEI:  I don't know what administrative

10 synergies are.

11      Q.  I think we're talking about operating

12 efficiencies, Dr. Zaretsky?

13      A.  Yes.  And those were the expected synergies.

14 Those weren't the actual -- you know, in terms of

15 looking back.

16      Q.  Right.  And that would have been the

17 anticipated synergies for integrating all of the

18 PacifiCare operations into United?

19      A.  Those were the synergies from -- the

20 efficiencies from -- sorry.  The synergies from being

21 able to, in their terms, operate more efficiently and

22 less costly than they would have without integrating.

23      MR. VELKEI:  So -- could you read the question

24 back to the witness, please.

25          (Record read)
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 1      THE WITNESS:  Not necessarily.  They did not

 2 include -- there were two other categories of

 3 synergies.  And I don't have the exhibit in front of

 4 me, but one category was network development, they

 5 would have saved, incurred some synergies by

 6 integrating networks and not having to establish new

 7 networks.  That was not in the 70 million.

 8          And there was another synergy which was the

 9 bottom.  There were three.

10          The first was the one I just mentioned.  The

11 middle one is the one you were talking about.  And the

12 third one had to do with the Medicare product.

13      MR. VELKEI:  Q.  All right.  I just want to make

14 sure we're on the same wavelength.

15          If you could blow up, Neil, beginning at Line

16 23 of Page 10.

17          The statement says, "Please assume that the

18 figures in the left-hand column under the heading

19 'Diligence Targeted' represent the synergies that

20 United estimated around the time of the acquisition

21 would be achieved as a result of the acquisition of

22 PacifiCare and United's intended course of integration

23 of PacifiCare into United."

24          Are you with me so far, sir?

25      A.  Yes.
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 1      Q.  "Please also assume that the figures in the

 2 second row under the heading 'Operating Efficiencies'

 3 represent cost savings and do not include any increases

 4 in revenue."

 5          It was in that second heading of all of the

 6 operating efficiencies associated with integrating

 7 PacifiCare into United were included as part of the

 8 gain in this case, correct?

 9      A.  Yes.

10      Q.  Now, did you ever, Dr. Zaretsky, look at the

11 gain from the actual alleged violations in this case?

12      A.  I have seen nothing that allocates the gains

13 to the specific violations.

14      Q.  So the answer is no, you did not look at the

15 actual gains associated with the alleged illegal

16 activity?

17      A.  I did not look at the actual gains associated

18 with the alleged illegal activity.  My assumption was

19 that the pursuit of those gains led to the illegal

20 activity.

21      Q.  Did the Department of Insurance even give you

22 enough information such that you could evaluate what

23 the actual gains were from the alleged illegal

24 activity?

25      MR. STRUMWASSER:  Assumes facts in evidence, that
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 1 the Department even has such information.

 2      THE COURT:  Can you read the question.

 3          (Record read)

 4      THE COURT:  Overruled.

 5      THE WITNESS:  No, they didn't.  But I don't

 6 believe that they ever had data like that.  The data

 7 would have to come from PacifiCare.

 8      MR. VELKEI:  Q.  Did you even ask, Dr. Zaretsky?

 9      MR. STRUMWASSER:  Objection, that would be

10 communication with counsel.

11      MR. VELKEI:  Withdraw the question.

12      Q.  Are you even aware of the general categories

13 of alleged violations in this case?

14      A.  Yes.

15      Q.  If I were to ask you what they were, could you

16 describe them for me, sir?

17      A.  They were -- I'll try.  I don't know if I can

18 get them all.  There were actually six categories that

19 were summarized in Dr. Kessler's testimony.  I assume

20 those are the six you're looking for.

21          There was inaccurate payments.  There were

22 late payments.  There were failure to include specific

23 notices in the mailings that went with the claims or

24 with the payment of claims.

25          At this point I'd have to look at the -- but I
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 1 think those are the basic general categories.

 2      Q.  You would agree with me, would you not,

 3 Dr. Zaretsky, that pursuing synergies are not in

 4 themselves illegal?

 5      A.  Yes, I would agree with that.

 6      Q.  There's nothing illegal about identifying

 7 pursuing synergies as a matter of course, correct?

 8      A.  Correct.

 9      Q.  Most companies in a merger attempt to identify

10 what synergies there are, correct?

11      A.  I believe so.

12      Q.  As an economist, you would in fact expect it

13 from those companies; wouldn't you agree?

14      A.  Yes, I would agree.

15      Q.  That companies don't actually merge unless

16 there are synergies that justify the merger in the

17 first place; would you agree?

18      A.  Well, there could be -- I agree, but the

19 synergies may not all be efficiency synergies.  It

20 could be -- actually, they could be market coverage

21 synergies.  But I think I would agree for the most

22 part.

23      Q.  There's certainly nothing illegal in

24 outsourcing, right, Dr. Zaretsky?

25      MR. STRUMWASSER:  I think that calls for a legal
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 1 conclusion, but...

 2      THE COURT:  Overruled.

 3      THE WITNESS:  Not per se.

 4      MR. VELKEI:  Q.  And it's actually an increasingly

 5 accepted method used by a number of industries in the

 6 United States?

 7      A.  Increasingly -- yes, increasingly accepted by

 8 those industries, yes.

 9      Q.  Are you in a position today to evaluate the

10 extent of outsourcing and whether it was acceptable in

11 this case?

12      MR. STRUMWASSER:  Objection.  The extent of

13 outsourcing isn't an issue.  It's irrelevant.

14      THE COURT:  Overruled.

15      THE WITNESS:  That was overruled?

16      MR. VELKEI:  Meaning you have to answer, sir.

17          Can you read the question back to the witness.

18          (Record read)

19      THE WITNESS:  No.

20      MR. VELKEI:  Q.  Certainly nothing illegal about

21 cost cutting, correct?

22      A.  Nothing illegal per se about cost cutting.

23 What's illegal is possibly how the costs are cut -- or

24 could be illegal.

25      Q.  Do you intend to offer or do you have an
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 1 opinion with regard to the nature of the cost cutting

 2 in this case, sir?

 3      A.  The only opinion I have is what was given to

 4 me in the assumptions.

 5      Q.  Meaning you were asked to assume that the cost

 6 cutting was too aggressive?

 7      A.  I have to go back to where the assumptions are

 8 set forth in my testimony.

 9          The assumptions talked about maximizing

10 savings by aggressive cost cutting, outsourcing,

11 reductions in staff, rigid budget constraints on

12 operational capital expenditures, and minimal quality

13 control and oversight measures.

14      Q.  So meaning, sir, you were asked to assume that

15 the cost cutting here was too aggressive, correct?

16      A.  Possibly -- well, too aggressive and/or ill

17 conceived or not -- I mean, you can do aggressive cost

18 cutting if they're done maybe in a more sensitive way.

19          But I was assumed that they were -- they led

20 to a deterioration in claims -- in claims paying

21 quality and in the operation of PacifiCare's claims

22 paying as it regards providers and as it regards

23 consumers.

24      Q.  Do you have an opinion on whether the

25 aggressive -- the cost cutting in this instance was too
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 1 aggressive, Dr. Zaretsky?

 2      A.  I have an opinion that the cost cutting, the

 3 nature of the cost cutting led to these violations.

 4      Q.  That's an opinion that was derived from

 5 assumptions you were given, correct?

 6      A.  Correct.

 7      Q.  Do you independently have any basis to

 8 conclude that there was too much cost cutting

 9 associated with the integration of the two companies?

10      A.  No, I wasn't asked to investigate in that

11 area.

12      Q.  You've also talked about staff reductions, and

13 you've noted the fact that there were staff reductions.

14 There's nothing illegal with reducing staff, is there,

15 sir?

16      A.  Not per se.

17      Q.  Doesn't a company have a responsibility to

18 trim duplicative staff?

19      A.  They have a responsibility to staff

20 appropriately according to the nature of their

21 business.

22      Q.  Is that a yes or no to my question, sir?

23      A.  Read the question, please?

24          (Record read)

25      THE WITNESS:  Yes, in the context that they have a
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 1 responsibility to their owners, their shareholders, to

 2 staff appropriately and not overstaff.

 3      MR. VELKEI:  Q.  Dr. Zaretsky, have you ever seen

 4 a merger where there weren't staff reductions?  You've

 5 been in this business now for 40 years.

 6      A.  I'm not aware -- I don't really recall if I've

 7 seen any that don't involve staff reductions.

 8      Q.  Staff reductions are fairly common after a

 9 merger of two large companies, correct?

10      A.  It's one of the objectives of -- well, one of

11 the objectives is to achieve economies of scale.  And

12 to the extent staff can be reduced, they will be

13 reduced.

14      Q.  Is that a yes, sir?

15      MR. STRUMWASSER:  You know, that really is

16 self-evident in the question.

17      MR. VELKEI:  I don't think it's self-evident.

18      THE COURT:  Repeat the question, please.

19          (Record read)

20      THE COURT:  I'll allow it.

21      MR. VELKEI:  Q.  Yes or no, sir?

22      A.  I believe they're fairly common.  I don't know

23 how common.  They're fairly common.

24      Q.  You referenced in your assumptions rigid

25 budget constraints.  You certainly would agree with me
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 1 that budget constraints are a good thing as a general

 2 proposition, correct?

 3      A.  As a general proposition, yes.

 4      Q.  Now, what are rigid budget constraints?

 5      A.  My interpretation of rigid budget constraints

 6 is budget constraints that were implemented in a manner

 7 that did not allow for the probable and possible

 8 adverse consequences in term of quality and in terms of

 9 claims paying processes, in terms of accuracy, in terms

10 of taking responsibility for costs that the health plan

11 was supposed to absorb as opposed to externalizing the

12 costs to providers and consumers.

13      Q.  Can you give us an example of where there were

14 rigid budget constraints in this case?

15      A.  The only example I can come up with is, again,

16 based on the assumptions.  And there were some

17 assumptions on shifting costs or externalizing costs to

18 consumers and providers because PacifiCare was testing

19 out some new processes, and they did not scope them out

20 or test them out thoroughly or sufficiently before

21 implementing them, expecting problems to result and

22 then remedying the problems after they would result.

23      Q.  And you were asked to assume that, correct?

24      A.  Yes.  I didn't investigate any independent

25 evidence on that.
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 1      Q.  So you're not here to opine today that the

 2 budget constraints in this case affecting the

 3 integration were rigid independently of what you were

 4 asked to assume, correct?

 5      A.  Not independently of what I was asked to

 6 assume.

 7      Q.  Minimal quality control and oversight, are you

 8 in a position today to opine on whether there was

 9 minimal quality control?

10      A.  Not beyond the assumptions I was given.

11      Q.  You were told to make that assumption?

12      A.  Again, would you refer to the page again?

13      Q.  I think it's Page 6, sir.  I've got that up on

14 the board.

15          Do you need me to point it out to you,

16 Dr. Zaretsky?

17      A.  I'm sorry.  Yes, please.

18      Q.  Page 6, I believe it's Line 6, sir.  Lines 6

19 and 7 or 5 and 6.

20      A.  "Rigid budget constraints."

21      Q.  Then we've got, "Minimal quality control and

22 oversight measures."

23      A.  Yes, I see that.  Those were assumptions I was

24 asked to make.

25      Q.  What did you consider that to mean,
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 1 Dr. Zaretsky?

 2      A.  I considered that to mean allocation of

 3 insufficient resources to operate in a manner in

 4 compliance with the law.

 5      Q.  Did you ever test that assumption?

 6      A.  I did not independently test the assumption,

 7 but I know that there were a million violations.

 8      Q.  You know that there were a million violations?

 9      A.  I'm sorry.  I was told there were a million

10 violations.

11      Q.  Any of the assumptions in this case -- all of

12 the assumptions that you you've made in connection with

13 your testimony here today, did you test even one of

14 them?

15      A.  "Test" in terms of independently verify?

16      Q.  Let's start there.

17      A.  No, I did not independently verify any of

18 them.

19      Q.  Did you ever ask for support before that you

20 would agree to assume any of the assumptions in this

21 case?

22      A.  I'm sorry.  Repeat that, please.

23      Q.  When you were asked to make certain

24 assumptions, did you ask for support before you would

25 agree to do that?



18865

 1      A.  No, I did not.

 2      Q.  Would it surprise you to learn, sir, that,

 3 after the acquisition of PacifiCare, there were

 4 actually stricter controls put in place around claims

 5 processing?

 6      MR. STRUMWASSER:  Assumes facts not in evidence,

 7 but...

 8      THE COURT:  Overruled.

 9      THE WITNESS:  May I ask, stricter than what?

10 Stricter than what they were before the integration?

11      MR. VELKEI:  Q.  Stricter than what they were

12 before the integration and stricter than what the law

13 actually required.

14      MR. STRUMWASSER:  Compound.

15          I'll withdraw it.  Doesn't matter.  I'll

16 withdraw it.

17      THE WITNESS:  It would surprise me in that I was

18 given information that there was a market conduct exam

19 that took place, I believe, in 2005 or 2006 that looked

20 at errors, violations, claims paying from the period

21 just prior to the merger.  And then that was followed

22 up by the market exam that resulted in this hearing

23 where they found, as I said, the million violations.

24          And I haven't seen the results of each of the

25 exams, but for some reason, the 2008 exam -- the exam
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 1 that took place using data subsequent to the merger

 2 resulted in this dispute, this major -- this hearing,

 3 whereas the market conduct exam prior did not.

 4      MR. VELKEI:  Q.  Dr. Zaretsky, if in fact there

 5 were stricter controls put in place after the

 6 acquisition of PacifiCare, that would certainly

 7 undercut the assumption that there were minimal

 8 controls in place, correct?  May not be dispositive but

 9 certainly a factor that would suggest that was not the

10 case?

11      A.  That would be one factor.  But the result

12 appears to be different.  The result appears to be,

13 based on 2006-2007 data, a high number of violations,

14 and based on data prior to the merger, there must have

15 been a much lower number of violations.

16      Q.  High number of violations.  Dr. Zaretsky, are

17 you here to offer testimony that the number, for

18 example, of late pays exceeded industry norms?

19      A.  I don't know what industry norms were.

20      Q.  So, no, you don't have any sense of what was

21 within industry standards, correct?

22      A.  All I have is the assumptions that were given

23 to me.

24      Q.  Yes or no, sir?

25      A.  The question again?
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 1          (Record read)

 2      THE WITNESS:  I know the industry standards that

 3 were included in Dr. Kessler's report based on the

 4 National Association of -- but that's their standards.

 5 That is not California law.

 6      MR. VELKEI:  Q.  Are you in a position to opine on

 7 what the industry standard is with regard to the number

 8 of times a claim is paid in more than 30 working days?

 9      A.  No, I'm not.

10      Q.  Now, you talked about data prior to the

11 merger.  What data are you talking about, Dr. Zaretsky?

12      A.  The data that was obtained from the market

13 conduct exam that took place, I believe, just -- either

14 took place early in the merger but looked at -- but

15 evaluated experience prior to the merger.

16      Q.  Do you have any documents that would support

17 your -- those statements?

18      A.  No.  I was informed that there was a market

19 conduct exam based on experience just prior to the

20 merger.

21      Q.  That was part of one of the assumptions that

22 you made in this case, sir?

23      A.  No, it wasn't.  I didn't -- that's other

24 information.

25      Q.  So that's not material to your testimony here
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 1 today?

 2      A.  No.  It's only material to my answer to your

 3 question that, if they had better controls, stricter

 4 controls after the merger, I find -- you asked if I was

 5 surprised to find that.

 6          And I am surprised, given that the outcome was

 7 worse, I believe, after the merger than before.

 8      Q.  Dr. Zaretsky, do you have any basis to

 9 evaluate what is an acceptable industry standard around

10 quality control measures?

11      A.  No.

12      Q.  You're not, certainly, here today to offer

13 that, right?

14      A.  Correct.

15      Q.  You essentially were asked to assume that

16 there were essentially little, if any, quality controls

17 around claims processing; is that your testimony?

18      MR. STRUMWASSER:  Objection, mischaracterizes his

19 testimony.

20      THE COURT:  I'm sorry.  Can you read that, please.

21          (Record read)

22      THE COURT:  I'll allow it.

23      THE WITNESS:  Yes, my -- the assumption I was

24 given was that, after the merger closed, there was a

25 minimal quality control and oversight measures.
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 1      MR. VELKEI:  Q.  And, sir, this was -- I'm

 2 assuming that this was an important piece of your --

 3 important assumption that you made in offering your

 4 testimony here today?

 5      A.  This is one of the -- there's about, I don't

 6 know, a dozen or so assumptions in this context that

 7 are the result of pursuing these synergies that

 8 resulted in the violations being considered here.

 9      Q.  Now, I'd like to turn, if I can, to your

10 testimony on Page 10, sir.  I'm going to look at

11 question and answer, question beginning on Line 14,

12 answer ending on Line 18.

13          And I assume this is the CDI counsel.

14               "Question:  In this case, how would

15          the Commissioner go about assessing G in

16          Equation 3?"

17               "Answer:  The calculation of G

18          should primarily consider the expected

19          synergies to be gained by the course of

20          conduct that created a foreseeable and

21          unreasonably high risk of violating the

22          law."

23          Do you still agree with that answer, sir?

24      A.  Yes.

25      Q.  So in a sense, what you're saying is one can
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 1 calculate synergies as part of the gain if those

 2 actions created a foreseeable and unreasonably high

 3 risk of violating the law, correct?

 4      A.  If the components of the synergy -- yes.

 5      Q.  You were essentially asked to assume that for

 6 purposes of your testimony, correct?

 7      MR. STRUMWASSER:  Excuse me.  What is the

 8 ambiguous "that"?  What is he asked to assume?

 9      MR. VELKEI:  The statement that these in fact, the

10 synergies that are part of your gain, were in fact --

11 created a foreseeable and unreasonably high risk of

12 violating the law.

13      MR. STRUMWASSER:  That's not the question.  It's

14 the answer.  It's not his assumption.  It's in his

15 testimony.

16      THE COURT:  He's asking the question.  Overruled.

17      MR. VELKEI:  Thank you, ma'am.

18          Can you read it back to the witness.

19          (Record read)

20      THE WITNESS:  I don't believe that's correct.  I

21 was asked to assume those assumptions that we just went

22 through a question or two ago.  And then I was asked to

23 approximate what a gain would be.

24      MR. VELKEI:  Q.  But by your own standard, Dr. --

25      MR. STRUMWASSER:  I don't think he's finished.
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 1      THE COURT:  I don't know.

 2          Are you finished?

 3      THE WITNESS:  Maybe not.

 4      MR. VELKEI:  Okay.  You let me know when you're

 5 done, sir.

 6      THE WITNESS:  Well, the probability of point 25.

 7          I was asked to assume that the synergies

 8 involved all those factors that we just discussed --

 9 the cost cutting, the staff reductions, minimal quality

10 control.

11          And then I was asked how the Commissioner

12 would go about assessing an estimate of gain to plug

13 into Equation 3.

14      MR. VELKEI:  Q.  But you've essentially come up

15 with G for purposes of that equation, correct?

16      A.  Yes, I've come up with G as being approximated

17 by the value targeted in those synergies.

18      Q.  And by your own standards, in order for those

19 synergies to be part of G, they must create a

20 foreseeable and unreasonably high risk of violations of

21 the law, correct?

22      A.  The synergies gave way or involved a course of

23 conduct, yes, that created a foreseeable and

24 unrealistically -- unreasonably high risk of violating

25 the law.
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 1      Q.  Is it your testimony you were not asked to

 2 assume that in fact all of the synergies you employed

 3 in G created such a foreseeable and unreasonably high

 4 risk of violating the law?

 5      MR. STRUMWASSER:  In the question and answer

 6 starting on Line 14?

 7      MR. VELKEI:  This is just disruptive, your Honor.

 8 I think we've gotten past the actual question and

 9 answer.  There's no objection being stated.  If the

10 witness doesn't understand he can say that.

11      THE COURT:  I agree.

12      MR. VELKEI:  Q.  Dr. Zaretsky, are you testifying

13 that you were not asked to assume that in fact the

14 synergies that you've included as part of G did not in

15 fact create a foreseeable and unreasonably high risk of

16 violating the law?

17      A.  I did assume that.  I'm trying to go back and

18 see which part of that was -- whether or not I was

19 given that assumption or whether I just drew that

20 assumption.

21          I think what I did was drew the assumption

22 from the assumptions I was given.  And I wasn't per se

23 given the assumption to say that the synergies -- I'm

24 sorry.  I shouldn't be answering that quickly.

25          No, I take that back.  I was given the
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 1 assumption.  I was assumed -- I was asked to assume

 2 that PacifiCare -- if can I go back to Page 6, starting

 3 at approximately Line -- starting at Line 7.

 4               "Assume that some PacifiCare

 5          staff objected that the operational

 6          changes were too extreme and proceeding

 7          too quickly, but United responded that

 8          the speed of the operational changes

 9          was necessary to meet Wall Street

10          expectations.  Finally, assume that

11          there was some probability that this

12          course of conduct would result in the

13          violations the Department has charged

14          in this case."

15          So the assumption that this course of conduct

16 would result in the violations was an assumption given

17 to me.

18      Q.  Now, that's a different standard from what's

19 specified here.  So as I understand your testimony,

20 Dr. Zaretsky, in order for the synergies to be included

21 as part of the gain for purposes of your formula, they

22 must create a -- the application of those synergies

23 must create a foreseeable and unreasonably high risk of

24 violating law, correct?

25      A.  Correct.
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 1      Q.  Okay.  Now, did you assume that in fact was

 2 the case?

 3      A.  No.  I mean, I -- it's back here.

 4      Q.  Back where, sir?  I'm sorry.

 5      A.  The lines I just read you starting on Page 6,

 6 at Line 7.

 7               "Assume that some PacifiCare

 8          staff objected that the operational

 9          changes were too extreme and proceeding

10          too quickly, but United responded that

11          the speed of the operational changes

12          was necessary to meet Wall Street

13          expectations."

14          And then:

15               "Finally, assume that there was

16          some probability that this course of

17          conduct would result in the violations

18          the Department has charged in this case

19          and that the conduct did in fact result

20          in these violations."

21          And the assumption that I assumed was given to

22 me was that the course of conduct resulted from pursuit

23 of the synergies.  And course of conduct led to the

24 violations.

25      Q.  Dr. Zaretsky, some probability that this
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 1 course of conduct would result in the violations is a

 2 different standard from the course of conduct which

 3 created a foreseeable and unreasonably high risk of

 4 violating the law, correct?

 5          I mean, let me withdraw this question and see

 6 if I can simplify it.

 7          Your conclusion that the synergies at issue

 8 created a foreseeable and unreasonably high risk of

 9 violating the law was based on the two assumptions that

10 you read into the record on Page 6 beginning on Line 7

11 and ending at Line 12; is that correct, sir?

12      A.  Well, that summarized it.  There were

13 assumptions above that.  But I think starting at Line 7

14 was -- my purpose there was to show that those were the

15 major assumptions that led me to treat the synergies as

16 the gain.

17      Q.  So how did you get from some probability that

18 this course of conduct would result in the violations

19 to a foreseeable and unreasonably high risk of

20 violations?

21      A.  The "some probability" would result -- that

22 this course of conduct would result in the violations

23 that have been charged in the case, which means roughly

24 a million violations or a very large number of

25 violations.
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 1          The "foreseeable and unreasonably high risk of

 2 violating the law" doesn't necessarily mean -- doesn't

 3 depend on the number of violations as much as the

 4 former assumption.

 5      Q.  I'm not sure you answered my question.  But if

 6 I understand correctly, you would agree with me that

 7 some probability the course of conduct would result in

 8 the violations doesn't quite get you to this standard

 9 of foreseeable and unreasonably high risk of violating

10 the law, correct?

11      A.  It's looking at different things a little bit.

12      Q.  But this assumption was one of the assumptions

13 that resulted in this conclusion.  There was an

14 unreasonably high risk of violating the law, correct?

15      A.  There was an unreasonable -- yes, correct.

16 There was an unreasonably high risk of violating the

17 law.  But the law can be violated with relatively few

18 violations, whereas there's some probability with the

19 very high number of violations.

20      Q.  Some probability does not equate to an

21 unreasonably high risk of violating the law, correct?

22      MR. STRUMWASSER:  He's arguing with the witness at

23 this point.

24      THE COURT:  I think he's trying to -- I don't

25 think he is.  Overruled.
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 1      THE WITNESS:  I'm looking at two things.  When I'm

 2 talking about an unreasonably high risk of violating

 3 the law, the law can be violated with very few

 4 violations.  However, when we're looking at some

 5 probability of a -- of committing these violations in

 6 this case, we're talking about a large number of

 7 violations.

 8          So there's a smaller probability of committing

 9 a large number of violations, and there's a higher

10 probability of committing a small number of violations.

11      MR. VELKEI:  Q.  But in order for gains to be

12 included under your formula, those gains must create a

13 foreseeable and unreasonably high risk of violating the

14 law, correct?

15      A.  I either don't understand or I don't think

16 that's correct.

17      Q.  I'm just reading your testimony.  Do you

18 disagree with the testimony, sir?

19      A.  I think it's being taken out of the context.

20      Q.  Calculation of G, that's the gain.  And in

21 this instance, you calculated G is equivalent to all of

22 the synergies associated with operating efficiencies

23 around the integration, right?

24      A.  The lower end of all of them.

25      Q.  Lower end, but still, that's what we're
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 1 talking about.

 2          So the 70 million, all of the synergies

 3 associated with the operating efficiencies, all of that

 4 is included in G, correct?

 5      A.  Yes.

 6      Q.  Are you saying that all of those synergies

 7 created a foreseeable and unreasonably high risk of

 8 violating the law?

 9      A.  I think as a whole they did.  I'm not sure

10 each and every synergy did.  And I don't have the data.

11 And only PacifiCare has the data, if possible, to pull

12 out which specific synergies had no impact on the

13 violations.

14      Q.  So you recognize that there's some number of

15 these synergy dollars that didn't have an impact on the

16 alleged violations, correct?

17      A.  There could be.  I don't know that there's

18 some number, but there certainly could be.

19      Q.  Didn't look at it, correct, sir?

20      A.  Correct.

21      Q.  Just assumed that all 70 million related to

22 those alleged violations, correct?

23      A.  Correct.

24      Q.  In fact, you were told to assume that, weren't

25 you, sir?
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 1      A.  I don't know if I was actually told to, but I

 2 did assume.

 3      Q.  Now, going back if we can to Page 6, Lines 7

 4 through 12, if I understood your testimony correctly,

 5 there were two components that supported your

 6 conclusion that there was an unreasonably high risk of

 7 violations of the law.

 8          The first is that some PacifiCare staff

 9 objected, correct?  Going back to your testimony, sir.

10      MR. STRUMWASSER:  Compound question, that there

11 were two and then that the first was --

12      THE COURT:  I think it would be better to take

13 those two separately.

14      MR. VELKEI:  Not a problem.

15      Q.  So one of the two assumptions that contributed

16 to your conclusion around this "G equals 70 million"

17 was that some PacifiCare staff objected to the

18 operational changes, correct?

19      A.  That's only part of it.

20      Q.  That is what I asked, sir, just one of them.

21      A.  That's one of them.  But even without that --

22 even without that, I would conclude that the pursuit

23 was risky.

24      Q.  So even if no employees had complained to

25 management that the integration was proceeding too
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 1 quickly, you would still conclude that it was too

 2 risky?

 3      A.  Just because specific staff didn't object or

 4 that wasn't disclosed that specific staff objected does

 5 not mean that it wasn't pursued in an unwarranted

 6 manner.

 7      MR. VELKEI:  Your Honor, I would just ask the

 8 witness to please answer the question.

 9      THE COURT:  All right.

10      MR. VELKEI:  Could you read the question back for

11 the witness.

12          It's a yes or no, sir.

13          (Record read)

14      MR. STRUMWASSER:  Your Honor, can we have the

15 answer read with it and see if --

16      MR. VELKEI:  No.

17      THE COURT:  I don't know.

18          What was the answer?

19          (Record read)

20      THE COURT:  So that's no.  Is that a no?

21      THE WITNESS:  Yes.

22      MR. VELKEI:  I think it's getting a little

23 confused, your Honor.

24      THE COURT:  All right.  Let's go back.

25      MR. VELKEI:  Q.  Let's take out this assumption.
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 1 All right?

 2          So you've been asked to assume that some

 3 PacifiCare staff objected the operational changes were

 4 too extreme and proceeding too quickly.

 5          That assumption is gone.  Is it still your

 6 conclusion that the pursuit of synergies created a

 7 foreseeable and unreasonably high risk of violations of

 8 law?

 9      MR. STRUMWASSER:  So every -- I'm sorry.

10 Ambiguous.  Is "...but United responded that the speed

11 of operational changes was necessary to meet Wall

12 Street expectations" still in?

13      MR. VELKEI:  No, no.  I want to take that out too

14 because that was part of the assumption.

15      Q.  So we're just taking out --

16          I mean, this really shouldn't be so

17 complicated, Mr. Strumwasser.  If you want to help me

18 on the question, I'm happy to work with you.

19      MR. STRUMWASSER:  I think I have.

20      MR. VELKEI:  I just want to take out that

21 assumption.  So let's take out the assumption from

22 Line 7 to Line 10.  Remove the assumption that

23 employees complained and United said, "No, we got to

24 stick to Wall Street."  That assumption is no longer

25 there.
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 1      Q.  Is it your testimony, sir, that you still

 2 concluded that there was an unreasonably high risk of

 3 violations of the law around the synergies?

 4      MR. STRUMWASSER:  I'm sorry.  Ambiguous.  Is the

 5 balance of the stuff not on the screen also still in?

 6      THE COURT:  Did you really want to go back to

 7 Page 10?

 8      MR. VELKEI:  Yes, your Honor.

 9      THE COURT:  You really don't want that there,

10 right?

11      MR. VELKEI:  I just want to take out this one

12 assumption.  And he's basically, as I understand it,

13 his testimony is the risk was too high even without the

14 assumption that employees were complaining that the

15 changes were too extreme.

16      MR. STRUMWASSER:  And, your Honor, the assumptions

17 that led to that start on the bottom of Page 5,

18 Line 27.  And that's not on the screen right now.

19          If he wants to take that out, that's fine.

20 But right now the question is ambiguous as to whether

21 it's the entirety of that question or just everything

22 after "finally" -- starting with "finally."

23      MR. VELKEI:  Your Honor, I was hoping to finish by

24 Wednesday.  That's not going to be the case.  But if

25 we're really getting into this level of --
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 1      THE COURT:  Why don't you just repeat the

 2 question, and I'll try and figure out where we are.

 3      MR. VELKEI:  Q.  If you remove this assumption,

 4 sir, that's highlighted in bold right there for you --

 5 take it out of the equation, it's not part of your

 6 testimony anymore -- is it still your conclusion that

 7 there was an unreasonably high risk of violations of

 8 law around the synergies that you included in G?

 9      MR. STRUMWASSER:  I'm sorry.  It's not listed --

10 highlighted in bold on the screen.

11      THE COURT:  There's nothing.  Just ignore the

12 screen.  There's nothing up there.  Ignore it.

13      THE WITNESS:  Let me make sure I understand.  You

14 were talking earlier, before you mentioned the screen,

15 that I was to eliminate the assumptions starting on --

16 so Line 7 through -- starting at Line 7 through

17 Line 10.

18      MR. VELKEI:  Q.  Yes, sir.

19      A.  I'm supposed to eliminate those two sentences

20 basically.  And if you give me a minute, I would like

21 to re-read that paragraph without those sentences.

22      Q.  Take as long as you need.

23      A.  I'm ready to answer.

24      Q.  Q.  Glad to hear it.

25      A.  You haven't heard my answer yet.
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 1      Q.  I'm glad to get an answer, sir.  That's a step

 2 in the right direction.

 3      THE COURT:  All right, gentlemen.

 4      THE WITNESS:  I don't think it would change my

 5 conclusion.

 6      MR. VELKEI:  Okay.

 7      THE WITNESS:  I think this adds to my feeling

 8 that -- it adds to the unadvisable pursuit of the

 9 synergies.  But it doesn't detract from it.

10      MR. VELKEI:  Q.  I appreciate that.  So what

11 factual assumptions, then, support your conclusion that

12 the $70 million, all of the synergies associated with

13 operating efficiencies created an unreasonably high

14 risk of violating the law?

15      A.  Because the assumptions were that they were

16 implemented in a manner that was, in a way, asking for

17 trouble.  They inappropriately cut staff, had rigid

18 budgeting.  They cut back on quality control.  They

19 didn't pursue the investments necessary for an

20 appropriate claims screening process.  They pursued

21 aggressive cost cutting.

22      Q.  Anything else?

23      A.  I can't think of anything else at this point.

24      Q.  Can you show me where in your testimony you

25 referred to inappropriate staff reductions, sir?
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 1      A.  I don't believe I used the word

 2 "inappropriate."

 3      Q.  You want to take a little bit more time to

 4 make sure that never came into --

 5      A.  I was given an assumption on reductions in

 6 staff.  I was given -- sorry.

 7          Aggressive cost cutting, outsourcing,

 8 reductions in staff, rigid budget constraints, and

 9 minimal quality control and oversight.  Assuming that

10 PacifiCare staff objected only adds -- adds to that.

11 But without that --

12      Q.  Sir, you've identified a number of --

13      MR. STRUMWASSER:  Excuse me.

14      THE COURT:  Let him finish.

15      THE WITNESS:  Without that, the conclusion appears

16 to be -- I would draw the same conclusion if those two

17 sentences were not included.

18      MR. VELKEI:  Q.  Okay.  You identified when you

19 talked about the assumptions that were made,

20 inappropriate reductions in staff.  That's not in fact

21 an assumption that's included in your testimony,

22 correct?

23      A.  I don't see it right now.

24      Q.  You also referenced cutting back on quality

25 control.  That's also not referenced in your testimony,



18886

 1 is it, sir?

 2      A.  Well, what's referenced is minimal quality

 3 control.

 4      Q.  So, no, it's not referenced in your testimony,

 5 is it, sir?

 6      A.  I'm not sure it makes much of a difference,

 7 unless it was minimal before also.  But, no.  Those

 8 words exactly are not in there.  "Minimal control" is

 9 in the testimony.

10      Q.  You also said that you made the assumption

11 that it didn't pursue the investments necessary.

12 That's not also in your testimony, is it, sir?

13      A.  No, that's what I drew from the assumptions I

14 was given.

15      Q.  And your statement that it was because it was

16 implemented in a manner that was in a way asking for

17 trouble, that's not an assumption that's included in

18 your testimony, sir, correct?

19      A.  Those aren't words that are included in my

20 testimony, correct.

21      Q.  So to be clear, your testimony is based in its

22 entirety on the assumptions that are included within

23 the written testimony, correct?

24      A.  Yes.

25      Q.  So there's no additional assumptions that
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 1 support your conclusion that all of the synergies

 2 associated with operating efficiencies created an

 3 unreasonably high risk of violating the law?

 4      MR. STRUMWASSER:  I don't think there is any

 5 testimony that that was his conclusion.

 6      THE COURT:  What?  Could you read the question

 7 again.

 8          (Record read)

 9      THE COURT:  Do you understand the question?

10      THE WITNESS:  Yes.  No, I'm not adding any

11 assumptions that weren't incorporated in my testimony.

12      MR. VELKEI:  Q.  You are still saying, though,

13 that all of the synergies associated with the operating

14 efficiencies created an unreasonably high risk of

15 violating the law, aren't you?

16      A.  Yes, based on the information in here.

17      Q.  Based on the assumptions that you made?

18      A.  Correct.

19      Q.  The term "foreseeable and unreasonably high

20 risk of violating the law," is that a term used in

21 economic parlance?

22      A.  I haven't seen it in economic parlance.

23      Q.  Is that reflected in any statute in the state,

24 to the best of your knowledge?

25      A.  I don't know.
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 1      Q.  Is that reflected in any regulation in this

 2 state, to the best of your knowledge?

 3      A.  I haven't seen -- I don't know.

 4      Q.  Were you told to apply the standard

 5 "foreseeable and unreasonably high risk of violating

 6 the law"?

 7      A.  No, I wasn't told.

 8      Q.  You came up with the standard on your own?

 9      A.  I believe so.

10      Q.  There's no precedent prior to your offering

11 this standard in this testimony, sir?

12      A.  I'm not aware of any.

13      Q.  You aren't saying, are you, Dr. Zaretsky, that

14 simply because the company was pursuing cost savings

15 that that, in and of itself, created enough of a risk

16 of violations that all of those synergies should be

17 included?

18      A.  No, I'm not saying that implementing cost

19 cutting per se or cost control necessarily involves

20 violating the law.

21      Q.  Now, in making the conclusion that all of the

22 synergies contributed to the alleged violations at

23 issue, do you even have a sense of what's included in

24 that $70 million, Dr. Zaretsky?

25      A.  Not each item, no.
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 1      Q.  Did you make any effort to look and drill down

 2 upon the specific pieces of that $70 million figure?

 3      A.  No, I didn't.

 4      Q.  Were you aware that a substantial dollar

 5 amount associated with the $70 million is associated

 6 with in-sourcing?

 7      MR. STRUMWASSER:  Objection, vague.  I don't know

 8 what that term means.

 9      MR. VELKEI:  We'll get there.

10      THE COURT:  All right.

11      MR. STRUMWASSER:  I'd like to get there before the

12 question is posed to the witness.

13      THE COURT:  Do you know what "in-sourcing" means?

14      THE WITNESS:  I would like to have a definition

15 from Mr. Velkei.

16      MR. VELKEI:  Q.  I'm going to push it back on you,

17 Dr. Zaretsky, because you're the economist.  I'm just a

18 lawyer.

19          So in economic terms, what does "in-sourcing"

20 mean, Dr. Zaretsky?

21      A.  I have not really heard that term.  And the

22 common, I guess the -- I have not heard the term.

23          One could make an assumption that it's the

24 opposite of outsourcing.

25      Q.  Meaning -- I'm sorry?
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 1      A.  But I'm not familiar with that term, if you

 2 want to know the truth.

 3      Q.  Okay.  So my definition of in-sourcing is the

 4 opposite of outsourcing, meaning people are actually

 5 being hired in to the company.

 6          So were you aware that millions of dollars of

 7 these synergy savings were associated with former

 8 PacifiCare persons who had been laid off prior to the

 9 acquisition being hired back by PacifiCare-United?

10      A.  I don't quite understand that because, if

11 they're adding personnel, where are the savings coming

12 from?

13      Q.  Perhaps from not having to utilize a vendor

14 like IBM to take care of their technology needs.

15      A.  Okay.

16      Q.  You would certainly agree with me, sir, that

17 in-sourcing wouldn't contribute to the alleged

18 violations in this case, correct?

19      MR. STRUMWASSER:  Mr. Velkei, you're about to

20 write on the back of your shirt.

21      MR. VELKEI:  Thank you.  That's a new shirt, too.

22          Could you read the question back, please.

23          (Record read)

24      THE WITNESS:  I would agree, not per se, but it

25 depends on the quality of staff hired versus the
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 1 quality of service obtained from the vendor prior to

 2 that.

 3      MR. VELKEI:  Q.  What efforts did you undertake to

 4 test to what extent the synergies included in G

 5 actually contribute to the alleged violations at issue?

 6      A.  I did no investigation to try to tie each

 7 violation or each type of violation to the synergies.

 8      MR. VELKEI:  I think this is a good time for a

 9 break, your Honor.  Ten minutes?

10      THE COURT:  All right.

11          (Recess taken)

12      THE COURT:  Okay.  Go back on the record.

13      Q.  Dr. Zaretsky, I'd like you to turn to Page 1

14 of your testimony if you would.

15          I want to focus you on the question about

16 allocating a portion of synergies to PLHIC.  And I want

17 to start with the very last sentence of that answer:

18               "The only viable economic

19          assumption is that all synergies related

20          to some degree to PLHIC."

21          So first of all, one recognizes implicitly in

22 that statement that there were pieces of the synergies

23 that didn't relate to PLHIC, correct?

24      A.  That may not have directly related to PLHIC.

25      Q.  So there's something less than the total
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 1 70 million pie that relates to PLHIC, correct?

 2      A.  There may be, but it -- that relates directly

 3 to PLHIC.

 4      Q.  Right.  Now, if I understand correctly, you

 5 didn't attempt to allocate what percentage of those

 6 synergies actually should in fact be attributable to

 7 PLHIC, correct?

 8      A.  Correct.

 9      Q.  Is it your testimony, sir, that that's

10 impossible to do?

11      A.  It's my testimony that it may not be

12 impossible, but it's very difficult and requires

13 several assumptions.  And it also requires information

14 from United and PLHIC regarding how those synergies

15 were achieved and PLHIC's relationship to those.

16      Q.  Fair to say that you didn't try to perform an

17 allocation, correct?

18      A.  Correct.

19      Q.  Did you -- do you have a sense in terms of

20 what PLHIC's impact on operations is as a percentage of

21 all the PacifiCare entities?

22      MR. STRUMWASSER:  Objection, vague as to "impact."

23      MR. VELKEI:  Q.  Let me just ask you a simpler

24 question.  I'm happy to withdraw it.

25          Dr. Zaretsky, do you have any idea what
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 1 percentage of the members that comprise the PacifiCare

 2 entities, what piece of PLHIC -- let me rephrase.

 3          Make a big pie, right (indicating)?  This is

 4 total PacifiCare membership.  Now, when we're talking

 5 about operating efficiencies, we're talking about

 6 operating efficiencies not just for the PPO product but

 7 the HMO product as well, correct?

 8      A.  Correct.

 9      Q.  And presumably, you aren't contending that

10 operating efficiencies associated with the HMO product,

11 gains associated with that, should be part of this

12 litigation, are you, sir?

13      A.  No, not unless PacifiCare -- PLHIC -- a

14 portion of PLHIC, PLHIC's gains were coincident or came

15 along through the same mechanism as PacifiCare's gains.

16      Q.  Do you have any sense of what percentage in

17 terms of membership PLHIC PPO has as opposed to the

18 rest of PacifiCare?

19      A.  Yes.  In Dr. Kessler's report, I believe, it's

20 something in the single digits, something below 10

21 percent.  I don't recall the exact number.  That was

22 percentage of membership.

23      Q.  Right.  And presumably, membership impacts

24 operations, correct?

25      MR. STRUMWASSER:  Objection, vague as to
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 1 "impacts."

 2      THE COURT:  Overruled.

 3      THE WITNESS:  Yes, it impacts operations as do a

 4 few other variables.

 5      MR. VELKEI:  Q.  More membership requires a

 6 higher -- greater use of operations, right?

 7      A.  Yes, but not necessarily on a one-for-one

 8 basis.  For example, the HMO product has much less

 9 exposure to claims processing because, as I understand

10 it, an awful lot of the medical expenses are -- medical

11 care is delegated to medical groups.

12          And the medical groups are capitated, and they

13 in turn pay the claims.  So the claims under that

14 situation would be much less and would be limited to

15 cases where the medical group or the IPA is not at

16 risk, which may include hospital care.

17          But in terms of number of claims, I believe on

18 a per-member basis it would be much greater in a PPO

19 than an HMO.

20      Q.  How about number of claims in relation to the

21 total pie?  So let's look at total number of claims by

22 virtue of PacifiCare as a whole.

23          So your testimony is you think that the

24 percentage of claims related to PLHIC will be

25 significantly higher than a single-digit percentage as



18895

 1 related to membership?

 2      A.  I think it would be high.  I don't know about

 3 single digit, but I believe the percentage of claims

 4 for PLHIC would be higher than the percentage of

 5 members.

 6      Q.  Okay.  But do you think that claims associated

 7 with PLHIC would be a substantially larger percentage

 8 of the total pie if you're looking at complete claims?

 9      A.  I believe it would be.  I don't know.

10      Q.  You really have no idea one way or the other,

11 sir, correct?

12      A.  One way or the other?  I have an idea one way

13 or the other.  I believe it would be higher.  I don't

14 know how much higher.

15      Q.  Okay.  Never looked at the issue?

16      A.  I never looked at the data, no.

17      Q.  Is it your testimony, sir, that that's not

18 data that could have been made available to you?

19      A.  That could have been made available to me.  I

20 believe it could have been made available to me.

21      Q.  But it was not?

22      A.  I take that back.  I don't know if it could

23 have been made available.  I don't know what the

24 Department of Insurance has -- I'm sure they have data

25 on the PLHIC claims.  I don't know if they have data on
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 1 the claims paid by the HMO, which is regulated by

 2 another entity.

 3      Q.  Fair to say the data related to membership of

 4 PLHIC PPO as compared to the overall PacifiCare

 5 membership was not made available to you by CDI?

 6      A.  I testified that I took the numbers in

 7 Dr. Kessler's testimony.  I didn't dispute that.  I

 8 didn't dispute the percentage of members in PLHIC

 9 versus PacifiCare as a whole.

10      Q.  Dr. Zaretsky, was the data made available to

11 you by the Department?

12      A.  I did not ask for the data.

13      Q.  Is that a yes or no, sir?

14      A.  That's a no.

15      Q.  I'd like to mark as exhibit next in order

16 looking at PacifiCare systems, health systems

17 membership.

18      THE COURT:  This is 5577.

19          (Respondent's Exhibit 5577 marked for

20           identification)

21      MR. VELKEI:  Q.  Why don't you take a moment to

22 look that over, sir.

23          Do these allocations seem consistent to you as

24 to the percentage of PLHIC PPO members in California as

25 compared to total PacifiCare membership?
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 1      A.  I'll accept this.  All I remember is a table

 2 in Dr. Kessler's report that had a fairly low

 3 percentage.  I thought it was a little higher than 3.6

 4 percent, but there's not a material difference.

 5      Q.  And approximately 2 1/2 -- so there are

 6 approximately 119,684 -- exactly 119,684 California PPO

 7 members and close to 2.5 million California HMO

 8 members; isn't that true?

 9      MR. STRUMWASSER:  Excuse me.  I will object to

10 this as contrary to the numbers in Dr. Kessler's

11 report.

12      THE COURT:  Overruled.  I don't know that that's

13 an objection.

14      MR. VELKEI:  Q.  Fair to say that the HMO

15 membership is disproportionately higher than the PPO

16 membership, correct?

17      MR. STRUMWASSER:  Disproportionate to what?

18 Ambiguous.

19      THE COURT:  Rephrase.

20      MR. VELKEI:  Q.  There is roughly 20 times, maybe

21 less than that, the number of HMO members than

22 California PPO members, correct?

23      A.  That's what this exhibit shows, yes.

24      Q.  So fair to say that the HMO business had a

25 larger impact on operations than the PPO business,



18898

 1 correct?

 2      A.  It had a large -- yes, correct.  It had a

 3 larger impact on operations.  But I don't believe it's

 4 proportionate.  I don't believe it had three times the

 5 impact on operations as the PPO business.

 6      Q.  And the testimony is based upon --

 7      A.  Sorry.  More than three times.  It's the

 8 difference between 4 percent and 50 percent.  So

 9 roughly 11 times or 12 times.

10      Q.  Let's figure it out, Dr. Zaretsky.

11          So 758,061 HMO Medicare, plus 1,700,117 equals

12 2,458,178 members that were HMO members as compared to

13 119,684 for California PPO.  Let's divide that.

14 684- -- so it looks like there were over 20 times the

15 number of HMO members than there were California PPO

16 members, correct?

17      A.  Sounds about right.

18      Q.  So fair to say, then, that the HMO business

19 had -- and I'm going to use the term disproportionately

20 higher impact on operations than did the PPO based upon

21 the raw membership, correct?

22      A.  Yes.

23      Q.  And if we include in that analysis the

24 non-California PPO, ASO and other, why don't we see

25 what the proportion would then become.
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 1          Forgive me for doing the math again, 758,061

 2 plus 1,700,117, plus 725,765 equals 3,183,943 members

 3 that were not PPO members.

 4          So dividing that by 119,684, there were almost

 5 27 times more non-PPO members than there were PPO

 6 members within the larger PacifiCare entity.

 7          So fair to say, then, that the PPO piece of

 8 the business was disproportionately smaller than the

 9 rest of the business, correct, sir?

10      A.  Yes.

11      Q.  Now, it was your view that the number of

12 claims on the PPO side would be substantially larger

13 than what one would see on the HMO side?

14      A.  On a per-member basis, I believe so.

15      Q.  So you think that the piece of this pie, if we

16 look at claims, would be substantially larger or just a

17 little bit larger?

18      A.  I don't know what you mean by "substantially."

19 It would be larger.  And I'm not -- I'm not going to

20 speculate how much larger.  It would still be

21 relatively small in comparison to the HMO.

22      MR. VELKEI:  Why don't we take a look at that,

23 sir.

24          Introduce exhibit next in order, "Analysis of

25 Paid Claims Across the PacifiCare Health Systems
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 1 Entity."

 2      THE COURT:  5578.

 3          (Respondent's Exhibit 5578 marked for

 4           identification)

 5      MR. VELKEI:  Q.  Are you ready, Dr. Zaretsky?

 6      A.  Yes.

 7      Q.  So looking at total claims paid across all

 8 of -- or aggregating all of the PacifiCare entities

 9 together, the total claims paid by PLHIC PPO are still

10 less than 6 percent of total claims, correct?

11      A.  Correct.  There are possibly two different

12 time periods here; I don't know.  The membership is as

13 of December 2005.  The claims are 2006.  I don't know

14 whether that's a specific month or whether it's the

15 whole year or whether it's a portion of a year.

16      Q.  Mm-hmm.

17      A.  But assuming they're the same periods, yes,

18 it's still, it's 5.9 percent, which actually, on a

19 proportional basis, is quite a bit more than 3.6

20 percent.

21      Q.  But overall, PPO represents a small piece of

22 the pie from an operational perspective, correct?

23      A.  Yes.

24      Q.  I'd like to see if you would recognize,

25 Dr. Zaretsky, the potential chilling implications from
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 1 basically attributing all of the synergies identified

 2 by two companies merging and assessing a penalty based

 3 upon all those synergies.

 4          Do you recognize certainly the possibility

 5 that imposing a penalty which attributes all of the

 6 gains associated with those synergies could have a

 7 potentially chilling effect on corporations' incentives

 8 to merge, for example?

 9      A.  I don't necessarily agree with that.

10      Q.  So you don't think that there's a possibility

11 that that could occur if one were to assess a

12 penalty --

13      MR. STRUMWASSER:  Calls for speculation.

14      THE COURT:  Guess what.  Experts get to speculate.

15      MR. VELKEI:  Q.  So you don't think there's a

16 possibility that that could occur if one were to assess

17 a penalty based on total synergies identified in the

18 context of a merger?

19      A.  What we're talking about here, though, is a

20 merger that resulted in a large number of violations.

21 Not all mergers result in violations.

22      Q.  But not all the synergies associated have any

23 connection to the alleged violations, correct,

24 Dr. Zaretsky?

25      A.  It's possible that not all of them do.  And
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 1 only PacifiCare has the data that could demonstrate

 2 that.

 3      Q.  And you also testified that you didn't even

 4 undertake an analysis to determine which of those

 5 synergies actually caused, if any, the alleged

 6 violations in this case, correct?

 7      A.  I did not conduct an investigation.

 8      Q.  So my question -- and I will cut this part of

 9 the examination short.  Do you or do you not recognize

10 that there is certainly a possibility when one ties a

11 penalty to all of the synergies identified in the

12 context of the merger that that may disincentivize

13 companies from undertaking these activities in the

14 future?

15      A.  Again, not necessarily.  It also might

16 incentivize the companies that are contemplating a

17 merger to take better care when integrating their

18 systems.

19      Q.  But you don't know whether PacifiCare took

20 better care or not, correct, Dr. Zaretsky?

21      A.  I said "better care than PacifiCare."

22      Q.  But you don't have any evidence of how

23 PacifiCare took care of this merger, correct?

24      A.  I have the assumptions given to me of the

25 actions that were taken in pursuing those synergies.
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 1      Q.  Do you have any independent basis to test

 2 whether the company's actions in connection with those

 3 synergy savings were reasonable under the

 4 circumstances?

 5      MR. STRUMWASSER:  Asked and answered.

 6      THE WITNESS:  I have no independent --

 7      MR. STRUMWASSER:  Wait.

 8      THE COURT:  Overruled.

 9      MR. VELKEI:  Q.  I'd like to switch gears if we

10 can --

11      THE COURT:  Did I get an answer?

12          (Record read)

13      THE COURT:  "I have no independent knowledge"?  Is

14 that what you --

15      THE WITNESS:  Data.

16      THE COURT:  -- "data."  All right.

17      MR. VELKEI:  Q.  Probability of detection and

18 enforcement, Dr. Zaretsky.  Fair to say that, in the

19 actual written testimony that was submitted to the

20 Court, the term "probability of detection and

21 enforcement" only occurs once in the document?

22      A.  I think it occurs in maybe more places, but

23 that's what's meant whenever I say "probability of

24 detection."

25      Q.  I'd like to turn your attention if I can to
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 1 Page 12 of the testimony.

 2          And maybe -- is it possible -- I'm going to

 3 take pieces of 12 and 13.  So I want to begin with the

 4 answer:

 5               "The facts in the assumption

 6          you provided (the high degree of

 7          scrutiny...) point to a relatively

 8          high probability that many of the

 9          violations committed by United would

10          be brought to the Department's

11          attention."

12          That's all I'm going to read.  It's this piece

13 right here, the rest of that (indicating).

14          So am I understanding your testimony to be

15 that you agree that there is a high probability of

16 detection but a low probability of enforcement, sir?

17          I really just want to focus on that one

18 question.

19      A.  There's a high probability that many of the

20 violations committed would be brought to the

21 Department's attention.

22      MR. VELKEI:  Could you read the question.

23          (Record read)

24      MR. STRUMWASSER:  Could we have the answer read

25 back?
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 1      THE COURT:  No.  Just answer the question.

 2      THE WITNESS:  The assumption about high degree of

 3 scrutiny would by itself point to a relatively high

 4 probability that many of the violations would be

 5 brought to the attention of the Department.

 6      THE COURT:  But the question was about enforcement

 7 and detection.

 8      THE WITNESS:  This doesn't refer to enforcement at

 9 all.  This does not relate to enforcement at all, that

10 sentence.

11      MR. VELKEI:  Q.  I asked you a question, sir, and

12 we highlighted this testimony.

13          But could you read the question one more time?

14          Or let me try to do it a different way.

15          So you came up with a probability of detection

16 and enforcement of point 10 based upon limited

17 resources of CDI?

18      A.  Yes.

19      Q.  Just out of curiosity, do you know how many

20 millions of dollars CDI has spent on this litigation,

21 sir?

22      A.  No --

23      MR. STRUMWASSER:  Objection, irrelevant.

24      MR. VELKEI:  It's a matter of public record.  And

25 it seems quite limited to the issue of whether or not
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 1 the Department has limited resources.

 2      MR. STRUMWASSER:  Tells you nothing about that

 3 theory of probability in 2006.  Object on the grounds

 4 of relevance.

 5      MR. VELKEI:  His answer was "no" anyway, your

 6 Honor.

 7      THE COURT:  He doesn't know.

 8      MR. VELKEI:  Q.  So probability of detection and

 9 enforcement is point 10.  Now, I'm trying rationalize

10 in my mind what one -- this would be considered on the

11 scheme of things a low probability of detection and

12 enforcement, correct?

13      A.  In the scheme of things.  But I indicated in

14 my testimony that it was a conservative estimate.

15      Q.  We'll get to that.

16      A.  So I believe it's higher in reality.

17      Q.  All right, Dr. Zaretsky.  But for purposes on

18 a scale of 0 to 1, point 10 is pretty low, correct?

19      A.  Correct.

20      Q.  I'm just trying to rationalize it then with

21 the statement that the facts and assumptions you

22 provided point to a relatively high probability that

23 many of the violations committed by United would be

24 brought to the Department's attention.

25          So my question to you, sir, is is it your
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 1 conclusion that there is a high probability of

 2 detection but a low probability of enforcement?

 3      A.  You know, it's a process when -- in

 4 calculating the total probability of detection and

 5 enforcement, several probabilities are conditional on

 6 others, and they have to be multiplied together.

 7      Q.  Is that a yes or no, Dr. Zaretsky?

 8          Could you read the questions to the witness.

 9          (Record read)

10      THE WITNESS:  I believe there's a high probability

11 that many of the violations committed would be brought

12 to the Department's attention, and the probability of

13 enforcement given the probability -- given the

14 probability of claims brought to the Department's

15 attention would be low.

16      MR. VELKEI:  Q.  Is that a yes, Dr. Zaretsky?

17      A.  Yes.

18      Q.  So I'm going to break it down because

19 presumably there was some calculation of formula that

20 came up with a point 10.

21          So we're going to look at probability of

22 detection -- by the way, were you able to find an

23 economist in deterrence theory who has adopted this

24 concept of probability of detection and enforcement?

25      A.  Yes.



18908

 1      Q.  Who was that, sir?

 2      A.  I think most of them -- I think Polinsky and

 3 Shavell used the term "probability of liability,"

 4 which, not being a lawyer, I interpreted as probability

 5 of detection and enforcement.  And I believe some other

 6 economists use that term also.

 7      Q.  So back to my question, is there anyone else,

 8 any other economists that you're aware of that use this

 9 term?

10      MR. STRUMWASSER:  Asked and answered.

11      THE COURT:  Overruled.

12      THE WITNESS:  I also, if I recall correctly,

13 Hylton, who I mentioned yesterday, refers to

14 probability of detection.  It might not be those words,

15 but equivalent to probability of detection and

16 probability of enforcement.  But if you look at

17 probability of liability, that's the two combined.

18      MR. VELKEI:  Q.  Dr. Zaretsky, is there anybody

19 who uses the same term "probability of detection and

20 enforcement," any other economist?

21      A.  I'm sure there is, but I cannot -- other

22 than -- I mentioned Hylton.  There may be a few others.

23 I can't name other economists that use that term, but

24 that term, "probability of detection and probability of

25 enforcement" is equivalent to "probability of
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 1 liability."

 2      Q.  Would you do me a favor -- and you don't have

 3 to take me up on the ask.  But would you, tonight, if

 4 you get an opportunity, see if you can find an

 5 economist that uses the term "probability of detection

 6 and enforcement."

 7      MR. STRUMWASSER:  I will object to that.  He's not

 8 a research clerk.

 9      MR. VELKEI:  Okay.  Just an ask.  You can always

10 say no.  You have before.

11      Q.  So probability of detection, on a scale of

12 0 to 1, what number would you ascribe to probability of

13 detection, sir?

14      MR. STRUMWASSER:  Objection, ambiguous.

15 Probability of detection of how many violations?

16      THE COURT:  Overruled.

17      THE WITNESS:  If we're looking at the probability

18 of detecting all the violations in this case, I would

19 assign a probability of approximately 50 percent.

20      MR. VELKEI:  Q.  You consider that to be a high

21 probability of detection?

22      A.  No, it's not a high probability of detection.

23      Q.  Your testimony said it's a high probability of

24 detection, Dr. Zaretsky.

25      A.  My answer was in terms of discovering all the
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 1 violations in this case.

 2      Q.  Which answer?

 3      A.  That refers to "finding many of the

 4 violations."

 5      Q.  All right.  Let's go with the written

 6 testimony, "finding many of the violations," as a

 7 standard.

 8          What did you -- what probability of detection

 9 did you have in mind when you said it was relatively

10 high?

11      A.  I don't know if I had a specific probability

12 in mind when I said it was relatively high.  But --

13      Q.  Can we try to come up with one as you sit

14 here.

15      MR. STRUMWASSER:  He's answering, "but."

16      THE COURT:  Are you finished?

17      THE WITNESS:  No.

18          It would be higher than 50 percent if it's

19 less than getting 100 percent of the violations.  I

20 think, at this point, that's all I would say.

21          And the reason is, I understand about 85

22 percent of the violations were not detected -- were

23 only detected through this hearing process.

24      MR. VELKEI:  Q.  Is that another --

25      A.  So that means that, when the decision makers
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 1 were contemplating the synergies and the cost cutting,

 2 they did not have in mind the full probability, the --

 3 or the relatively low probability of detection.

 4      Q.  So it's -- your testimony here today is that

 5 you understand that 85 percent of the alleged

 6 violations were only detected in the course of this

 7 hearing, Dr. Zaretsky?

 8      A.  That's the information I was given.

 9      Q.  Was that an assumption in connection with your

10 report?

11      A.  It's one of the assumptions that goes into

12 calculating the overall probability of detection and

13 enforcement.

14      Q.  But it's not an assumption that you included

15 in your written testimony, correct?

16      A.  No.

17      Q.  What violations in particular were not

18 detected except in this hearing, sir?

19      A.  I don't know.  I don't recall.  I've seen a

20 breakout.  It's in one of the exhibits, but I don't

21 recall.

22      Q.  No idea?

23      MR. STRUMWASSER:  "No idea" what?

24      MR. VELKEI:  Q.  No idea of what those would be?

25      A.  I don't recall.  I think a lot of them to have
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 1 do with documentation, but I don't recall.

 2      Q.  All right.  I'm going to -- so you're not

 3 going to give me a number, a probability of detection

 4 number, that corresponds to your written testimony.

 5 It's just something greater than point 5?

 6      A.  Yeah.  I didn't really have a probability in

 7 mind of many of the violations.  The probability I'm

 8 giving you now is all the violations being detected.

 9      Q.  So written testimony would be something

10 greater than point 5.  But based upon your testimony

11 here today, you're saying you would ascribe a

12 probability of detection of point 5?

13      A.  Yes.

14      Q.  I'm assuming, then, that that's based only

15 upon the following assumptions: high degree of

16 scrutiny, provider complaint process, and motivation to

17 use that process?

18      A.  Well, the point 5 is -- it also would include

19 anything else that would bring complaints or payment

20 errors or other violations to the Department's

21 attention.  And I'm not aware of all those.

22      Q.  I'm trying to understand, Dr. Zaretsky, the

23 factors that you were aware of that inform your

24 decision to make this point 5.

25          So the factors are the high degree of
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 1 scrutiny, correct?

 2      A.  Yes.

 3      Q.  Provider complaint process, correct?

 4      A.  Correct.

 5      Q.  Motivation to use that process, correct?

 6      A.  Correct.

 7      Q.  Are there any other factors that support your

 8 conclusion of the point 5?

 9      A.  The other thing I mentioned is the errors

10 detected through the hearing process.

11      Q.  That increases the probability of detection?

12      A.  That lowers the probability of detection.

13      Q.  So that's how we got to point 5?

14          I'm just trying to understand, Dr. Zaretsky,

15 what are the factors that support a higher probability

16 of detection that you've looked at.

17          You've identified three.  Are there any others

18 that you've relied upon or identified in connection

19 with your testimony?

20      A.  Well, there's other language after that --

21 those two sentences that explain more of the issues

22 involved in the probability of detection.

23      Q.  So you think there are additional factors that

24 support a high probability of detection?

25      A.  Not necessarily a high probability of
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 1 detection, but --

 2      Q.  That's what I'm focusing on, Dr. Zaretsky.

 3      A.  I don't know of any others that would support

 4 a higher probability of detection.

 5      Q.  All right.  So excuse me for switching here,

 6 but we're going to go probability of detection -- I'm

 7 just going to go with your point 5.

 8          And then you have probability of enforcement,

 9 right?

10      A.  Correct.

11      Q.  The probability of -- I'll put a question mark

12 there.

13          The probability of detection and

14 enforcement -- right?

15      A.  Yes.

16      Q.  -- is point 1, right?

17      A.  That was a conservative estimate that I put in

18 my testimony.  It's in my testimony.

19      Q.  Here's the pen.  Would you tell me the formula

20 that you used to get to point 1, taking into account

21 point 5 as the probability of detection.

22      MR. STRUMWASSER:  Was the question "you used" or

23 "you would use"?

24      MR. VELKEI:  "You used."

25      MR. STRUMWASSER:  I'm not sure there's testimony
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 1 that he -- assumes facts not in evidence.

 2      THE COURT:  He used point 1.

 3      MR. STRUMWASSER:  I don't think he testified that

 4 he used a formula though.

 5      THE COURT:  He's asking him what formula he used

 6 to get from here to there.  If there isn't one, then he

 7 can say there wasn't one.

 8      THE WITNESS:  I used a point 10 to be

 9 conservative.  The actual formula would result in a

10 lower probability.  And I would be glad to go through

11 that here.

12      MR. VELKEI:  Q.  Dr. Zaretsky, I'm asking you, was

13 there a formula you used to factor in a possibility of

14 detection of point 5 plus some number for probability

15 of enforcement that gives you a probability of

16 detection and enforcement of point 1?

17      A.  No, there wasn't a formula I used to come up

18 with point 1.  I used the point 1 because it was a

19 conservative number.

20          The formula I actually used came up with a

21 smaller probability.  And to protect against errors and

22 to try to, if I'm going to err, try to err in favor of

23 the defendant, I used a higher probability.

24      Q.  So you used a formula, but you decided not to

25 present that in court today?
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 1      A.  I will present it.  I'd be glad to present it

 2 in court today.

 3      Q.  Did you use a formula to get to the point 10?

 4      A.  No, I did not use a formula to get to the

 5 point 10.

 6      MR. VELKEI:  I think we can break here, your

 7 Honor.

 8      THE COURT:  We're starting tomorrow at 9:00?

 9      MR. VELKEI:  That works.

10          (Whereupon, the proceedings recessed at

11           3: 16 o'clock p.m.)
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 1 Wednesday, July 27, 2011             9:13 o'clock a.m.

 2                         ---o0o---

 3                   P R O C E E D I N G S

 4      THE COURT:  Okay.  This is on the record.  This is

 5 before the Insurance Commissioner of the State of

 6 California in the matter of the accusation against

 7 PacifiCare Life and Health Insurance Company.  This is

 8 OAH Case No. 2009061395, Agency No. UPA, 2007-00004.

 9          Today's date is the 27th of July, 2011.

10 Counsel are present.  Respondent is present in the

11 person of --

12      MR. KENT:  Marilyn Drysch.

13      THE COURT:  Drysch.  And we are still under the

14 cross-examination of Dr. Zaretsky.

15          And if you would take the stand.

16          And I was going to ask you, do you have 5572?

17      MR. VELKEI:  I do.  And I also have some proposed

18 additional exhibits that were from the board.

19      THE COURT:  Okay.

20      MR. VELKEI:  So here is 5572.

21      THE COURT:  All right.  That board will be marked

22 as 5572.

23          (Respondent's Exhibit 5572 previously

24           marked for identification)

25      MR. VELKEI:  And we wanted to propose if we could,
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 1 your Honor -- I think next in order is 5579.

 2      THE COURT:  Correct.

 3      MR. VELKEI:  This is applying Dr. Zaretsky's

 4 minimum penalty theory to the other enforcement

 5 actions.

 6      THE COURT:  All right.

 7          (Respondent's Exhibit 5579 marked for

 8           identification)

 9      MR. VELKEI:  And then we also wanted to propose as

10 5580 the chart dealing with probability of detection.

11      THE COURT:  All right.  So that will be 5580.

12      MR. VELKEI:  And the final one last exhibit, 5581,

13 your Honor, which would also be related to the

14 probability of detection and enforcement.

15      THE COURT:  Is there some reason they can't be put

16 together?

17      MR. VELKEI:  Not at all.  If you want to do that,

18 that's fine.  Not a problem.

19      THE COURT:  Why don't we just put them together.

20      MR. VELKEI:  Absolutely.  Not a problem.  Just

21 stick that on the back of there.

22          (Respondent's Exhibit 5580 marked for

23           identification)

24      MR. STRUMWASSER:  All right.  So could we talk

25 about what is on -- in 5580?
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 1      THE COURT:  So it's two pages, the "Probability of

 2 detection of enforcement point 10" at the top.  Then

 3 the next page says "Probability of detection point 5."

 4      MR. STRUMWASSER:  Okay.

 5      THE COURT:  I just put them together.

 6         CROSS-EXAMINATION BY MR. VELKEI (resumed)

 7      MR. VELKEI:  Q.  Good morning, Dr. Zaretsky.

 8      A.  Good morning.

 9      Q.  How are you this morning?

10      A.  Good.  How about you?

11      Q.  Good.  Thank you for asking.

12          I thought we would start back up and just do a

13 couple of follow-up questions to Exhibit 5580.

14          Now, I want to start with the probability of

15 detection as based upon your testimony yesterday, the

16 point 5.  Now, that assumes detection of 100 percent of

17 the violations, correct?

18      A.  Correct.

19      Q.  In fact, your prior testimony is the

20 probability I'm giving you now is all of the

21 violations.  And that would include all nearly

22 1 million potential violations, sir?

23      A.  Yes.

24      Q.  Yet your testimony yesterday would suggest

25 that the probability of enforcement is substantially
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 1 lower even in the face of that many alleged violations?

 2      A.  Yes.

 3      Q.  Do you see many instances of regulators

 4 essentially not enforcing violations of the law when

 5 they get to the magnitude of that type of number, sir?

 6      A.  I don't know with respect to the magnitude,

 7 but I do know that -- was given information that no

 8 enforcement actions or -- have gone to trial; no trials

 9 have been brought by the Department of Insurance

10 regarding health insurance.

11      Q.  But presumably, your conclusion was, even in

12 the face of a million alleged violations, it was a very

13 small probability that the Department would actually

14 enforce the law in that situation?

15      A.  In terms of going to trial, yes.

16      Q.  Now, you make a distinction between going to

17 trial and actually bringing an enforcement action?  Are

18 you making that distinction, sir?

19      A.  I'm not an attorney, and I'm assuming they're

20 the same thing.

21      Q.  You mentioned the fact that this is the only

22 case ever to go to trial before, correct?

23      A.  That's the information I have.

24      Q.  So back to my question, I asked you presumably

25 your conclusion was, even in the face of a million
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 1 alleged violations, it was a very small probability

 2 that the Department would actually enforce the law in

 3 that situation.  Your answer was, "In terms of going to

 4 trial, yes."

 5          Are you now removing that qualification so

 6 your testimony is actually, even in the face of a

 7 million alleged violations, your conclusion is that it

 8 would be unlikely, essentially, that the Department

 9 would actually enforce the law in that situation?

10      A.  No, I don't believe it's unlikely the

11 Department -- well, let me clarify again.  Not being an

12 attorney, I'm equating enforcement action with

13 initiating a hearing such as this.

14      Q.  So is it fair to say, can I infer from that

15 that it is more likely than not that, in the face of a

16 million alleged violations, that the Department would

17 take some action short of an actual hearing?

18      MR. STRUMWASSER:  Objection, mischaracterizes his

19 testimony.  The problem here is this "more likely than

20 not" stuff, characterizing a number that has already

21 been given a quantitative number.  He's given a

22 point 5.

23      THE COURT:  Can you read the question back.

24          (Record read)

25      MR. VELKEI:  We're talking here about the
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 1 probability of enforcement, your Honor, not the

 2 probability of detection.  That's the crux.

 3      THE COURT:  All right.  I'll allow it.

 4      THE WITNESS:  Is that -- I answered?

 5      THE COURT:  No, you haven't answered that

 6 question.

 7      MR. VELKEI:  Can you read it back one more time.

 8          (Record read)

 9      THE WITNESS:  Yes.

10      MR. VELKEI:  Q.  Okay.  Let's stop there for a

11 minute there if we could.

12          So probability of taking some action short of

13 an actual hearing, your testimony is it is more likely

14 than not that the Department would do so in an instance

15 of a million alleged violations, correct?

16      MR. STRUMWASSER:  I'm sorry.  If I heard that

17 correctly, I think it was -- I'm -- I'm not sure I

18 heard the question right.

19      THE COURT:  All right.  Read the question back,

20 please.

21          (Record read)

22      MR. STRUMWASSER:  That misstates his testimony.

23      THE COURT:  I'll allow it.  It's

24 cross-examination.

25      THE WITNESS:  When I assigned a probability, I --
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 1 sorry.  I can't say yes or no.

 2          I did say yes.  And I want to explain it.

 3 When I assigned the probability, I was taking into

 4 account the previous history of the Department's

 5 actions which you had brought to the Court's attention

 6 yesterday in terms of the fines that were assessed in

 7 the past for various health plans.

 8          Based on that history, I assigned a low

 9 probability of bringing an action such as this.

10      MR. VELKEI:  Q.  Are you done, sir?

11      A.  Yes.

12      Q.  So if I understand correctly, you were taking

13 into account the previous history of the Department

14 when it came to calculating probability of enforcement

15 but not when it came to an assessment of what's an

16 appropriate penalty?

17      A.  I think that mischaracterizes what I said.

18 I'm looking at what I believe or what a rational

19 decision maker in United's position, when they were

20 strategizing on the synergies and assessing the risk of

21 violations that could occur as a result of these

22 synergies, what types of probabilities they had in

23 mind, what risk they had in mind of incurring

24 violations, of the violations being detected and, if

25 detected, the probability of enforcement action being
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 1 taken and being assessed a substantial fine.

 2      Q.  So you took into account CDI's historical

 3 conduct for purposes of evaluating the probability of

 4 enforcement, correct?

 5      A.  From the perspective of United, yes.

 6      Q.  But you didn't take into account the CDI

 7 history with regard to what the proposed penalty should

 8 actually be?

 9      A.  I did -- no, I didn't.  And those are two

10 different totally unrelated issues.

11      Q.  Let's go back to probability of taking some

12 action short of actual hearing.  Your testimony today

13 was it was more likely than not that the Department

14 would have taken some action short of hearing.  What

15 would be the likelihood that that would have happened,

16 sir, on the scale of 0 to 1?

17      MR. STRUMWASSER:  Excuse me.  I think we have an

18 ambiguity now because of the term "some action short of

19 enforcement."

20      MR. VELKEI:  That's his own testimony,

21 Mr. Strumwasser.

22      THE COURT:  Let him finish his objection.

23      MR. VELKEI:  Yes, your Honor.

24      MR. STRUMWASSER:  The original testimony was

25 detection, probability of bringing an enforcement
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 1 action, and probability of obtaining an enforcement

 2 order.

 3          And I'm not sure which of those is being used

 4 as the probability of taking some action, "some

 5 actions" isn't a phrase that this witness has used

 6 previously.

 7      MR. VELKEI:  Your Honor, we were talking about the

 8 probability of enforcement.  He said it was unlikely in

 9 his mind that they would take it all the way to trial

10 but that they would do something short of that.

11      THE COURT:  Okay.

12      MR. VELKEI:  His testimony was it was more likely

13 than not that they could take some action.  I'm now

14 trying to quantify what that probability would be above

15 point 5.

16      THE COURT:  All right.  Could you read the

17 question.

18          (Record read)

19      THE COURT:  I'm going to allow it.

20      MR. VELKEI:  Thank you, your Honor.

21      THE WITNESS:  In terms of the whole detection --

22 the whole enforcement piece, we have two major pieces

23 of this which you talked about yesterday: the

24 probability of detection and the probability of

25 enforcement.
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 1          Those would be multiplied together to get the

 2 final probability used in the denominator of the

 3 penalty calculation.  This piece here, enforcement --

 4 enforcement, that one big piece would be approximately

 5 point 5.  And that can be divided -- subdivided into

 6 two other pieces which are components of that.  One is

 7 bringing an enforcement action such as this, which is

 8 why I assigned a point 1, given that it's never

 9 happened before.

10      MR. VELKEI:  Q.  Okay.  I'm sorry.  I didn't mean

11 to interrupt.

12      A.  I'm sorry.  Point 5 was the -- two pieces.

13 The first piece, bringing an action such as this,

14 point 1.

15      Q.  Mm-hmm.

16      A.  The next piece is carrying it forward to

17 verdict.  And there's several things that can happen

18 once a trial like this begins.  There are reasons it

19 may not go forward.  There could be settlements at a

20 penalty far below the deterrence penalty.  That's one

21 possibility.

22          There's other possibilities.  Another one is a

23 new Commissioner could be elected and decide to not

24 proceed with the case.

25          Another possibility is the Department may run
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 1 out of money for this or decide that money could be

 2 spent elsewhere more effectively.

 3          And then the other probability which is the

 4 one I'm estimating, is that it goes full course to

 5 verdict.  And that would be point 5.

 6          So we have a point 1, bringing the action and

 7 the enforcement action, and that would in turn be

 8 multiplied by a point 5, which is going the full

 9 course.  Those two together would be about 5 percent.

10      Q.  I want to get back to my question.  But before

11 we go there, one doesn't have to bring a hearing like

12 this to enforce the laws, correct?

13      MR. STRUMWASSER:  Objection, legal conclusion.

14      THE COURT:  I'm going to allow it.  There's this

15 piece that I don't -- it doesn't match up here.  So I'm

16 going to allow the cross-examination.

17      MR. VELKEI:  Thank you, your Honor.

18          Could you read the question back for the

19 witness, please.

20          (Record read)

21      THE WITNESS:  In some cases, yes.

22      MR. VELKEI:  Q.  Well, presumably, evidenced by

23 the fact that there's never been such an enforcement

24 action, that would be pretty proof positive one doesn't

25 have to bring such an action to enforce the law,
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 1 correct?

 2      A.  Correct.

 3      Q.  Presumably the Department is doing its job by

 4 enforcing the law short of an enforcement action,

 5 correct?

 6      A.  Yes.

 7      Q.  All right.  Now let's go to enforcing the law

 8 short of an enforcement action.  What is the

 9 probability that the Department would take some action

10 in the face of numerous alleged violations?

11      A.  Be something less than point 5.

12      Q.  Less than point 5?

13      A.  I'm sorry.  Yeah, less than point 5 because we

14 have a point 5 -- excuse me.  I'm sorry.  Misspoke.

15          Be something less than point 9.

16      Q.  Point 9?  So it's something around a 90

17 percent chance that the Department would take some

18 action?

19      MR. STRUMWASSER:  He said "less than."

20      THE WITNESS:  Less than.  And that's after.

21 That's after they detected.

22      MR. VELKEI:  Q.  Understood.  So less than 90

23 percent?

24      A.  They said they detected a million violations.

25 Then you asked me, "What is the probability that they
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 1 would take some action?"

 2      Q.  Yes, sir.  What is the probability?  Could you

 3 answer the question?

 4      A.  I think the probability would be high that

 5 they would be taking some action but very low that it

 6 would result in a trial.

 7      Q.  Okay.  I'm probably going to agree with you

 8 there.

 9          So can we agree that -- 90 percent chance that

10 the Department would take some chance in the face of

11 numerous violations?

12      MR. STRUMWASSER:  Objection.  I object to the

13 phrase "some action."  It is inherently ambiguous.

14      THE COURT:  Overruled.

15      THE WITNESS:  My understanding of "some action"

16 could be entering into some kind of negotiations or

17 conferences with the victim -- excuse me, with the

18 violator in deciding on some penalty that both sides

19 can agree on.  I don't know what other actions they

20 would take other than -- I just don't know.  That's a

21 legal question, and I don't know --

22      MR. VELKEI:  Q.  I'm not asking for your legal

23 analysis, sir.

24          When I say "some action," I mean some action

25 short of bringing a hearing like this.  What is the
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 1 probability?  Is 90 percent a fair estimate of the

 2 probability that the Department would take some action

 3 short of an enforcement hearing in the face of numerous

 4 alleged violations?

 5      A.  I think 90 percent is high.

 6      Q.  Then what is the probability you would assign

 7 to this --

 8      A.  I don't know what the probability is.  I --

 9 I've assigned probabilities based on my best judgment.

10 I've assigned a probability of -- getting really

11 confused now -- of 10 percent on taking an enforcement

12 action such as this.

13          I believe, if they didn't take an enforcement

14 action such as this, they would take others.  There's

15 maybe a remote probability they would take none.  I

16 don't know.  But it would be something higher,

17 substantial higher, than the probability of going to

18 trial.

19      Q.  So can we at least box the probability of

20 taking some action short of actual hearing, it's above

21 50 percent and -- somewhere between 50 and 90 percent,

22 sir?

23      A.  I think that's reasonable.

24      Q.  Okay.  And your testimony is you can't give me

25 a more precise estimate of what that probability would
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 1 be?

 2      A.  Correct.

 3      Q.  Now, does your analysis that it is more likely

 4 than not that the Department would take some action

 5 change to the extent we're only talking about 100,000

 6 alleged violations as opposed to a million?  Presumably

 7 the Department would still be incentivized to take some

 8 action if they found 100,000 alleged violations,

 9 correct, sir?

10      A.  I believe, and I think statistics --

11 statistical, not quite a fact but a statistical

12 likelihood, that the more violations, the higher the

13 probability of taking action.

14      Q.  Would you agree, sir, that the probability

15 that the Department would take some action in face of

16 over 100,000 alleged violations would be in the range

17 of between 50 and 90 percent?

18      A.  I don't know.  100,000 violations, it would be

19 less than if they found a million violations.

20      Q.  But still more likely than not that the

21 Department would take some action, correct?

22      A.  I believe so.

23      Q.  So to be clear, then, the way you came up with

24 the point 1 percent --

25      A.  I'm sorry.  It's 10 percent.  It's not --
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 1      Q.  You're right.  I'm sorry.  I misspoke.

 2          Probability of detection -- I'll put a big

 3 "and" for Mr. Strumwasser -- enforcement.  You got

 4 point 1 because no other case in the history of the

 5 Department has ever gone all the way to hearing,

 6 correct?

 7      A.  Yes.

 8      Q.  Now, I'd like to go back to the probability of

 9 detection, if we could.  This piece right here.  And

10 your estimate -- your testimony yesterday was that,

11 when you submitted your written testimony, your

12 conclusion was that the probability of detection was

13 actually greater than point 5, correct?

14      A.  I don't believe I said that in my testimony.

15 I combined the two.  I don't believe I separated out

16 detection and enforcement in my testimony.

17      Q.  Talking about your testimony yesterday, sir.

18      THE COURT:  He said he didn't believe that's what

19 he said.

20      MR. VELKEI:  Okay.

21      Q.  This is on Page 138.

22               "It would be higher than 50

23          percent if it's less than getting

24          100 percent of the violations.  I

25          think at this point, that's all I
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 1          would say."

 2      MR. GEE:  What line are you reading from?

 3      MR. VELKEI:  Give me a second.  It's Page 138.

 4          Okay.  I want to begin on Line 6, sir.

 5               Question:  "Let's go with the

 6          written testimony" --

 7      MR. STRUMWASSER:  Excuse me.  Are we talking about

 8 yesterday's transcript?

 9      MR. VELKEI:  That's what I said.

10      MR. STRUMWASSER:  July 26?

11      MR. VELKEI:  Page 138.

12      MR. STRUMWASSER:  We don't have anything looking

13 like that.

14      THE COURT:  Let's go off the record.

15          (Discussion off the record)

16      MR. VELKEI:  So it actually begins on Page 148,

17 Line 24.

18      MR. GEE:  Starting with "All right."

19      THE COURT:  Okay.  Back on the record.

20      MR. VELKEI:  Q.  Question:  "All right.

21          Let's go with the written testimony,

22          'Finding many of the violations' as

23          a standard.  What did you -- what

24          probability of detection did you

25          have in mind when you said it was
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 1          relatively high?"

 2               Answer:  "I don't know if I

 3          had a specific probability in mind

 4          when I said it was relatively high,

 5          but --"

 6               "Can we try to come up with

 7          one as you sit here?"

 8               "Let him answer."

 9               "Sorry."

10               "No.  It would be higher than

11          50 percent if it's less than getting

12          100 percent of the violations.  I

13          think at this point, that's all I

14          would say.  And the reason is I

15          understand about 85 percent of the

16          violations were not detected -- were

17          only detected through this hearing

18          process."

19      MR. STRUMWASSER:  And he omitted some part of the

20 answer but not material, I think, to what we're doing

21 here.

22      MR. VELKEI:  Right.

23          And so Question, down on Line 23:

24               "So it's -- your testimony here

25          today is that you understand that
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 1          85 percent of the alleged violations

 2          were only detected in the course of

 3          this hearing, Dr. Zaretsky?"

 4               "That's the information I

 5          was given."

 6      MR. STRUMWASSER:  "Answer:  That's the" --

 7      MR. VELKEI:  Yes.

 8      Q.  So I understood from your testimony, sir, the

 9 fact that you understood there were 85 percent of the

10 violations were not detected until it went to hearing

11 affected your analysis on what the right probability of

12 detection was, correct?

13      A.  That's correct.

14      Q.  Now, if I understand correctly, you're looking

15 at what actually happened in order to assess what the

16 probability would have been; is that correct?

17      A.  I'm considering what already happened, yes.

18      Q.  Is that typically valid under economic theory?

19      A.  Well, in the context I'm using, I believe so.

20 I'm looking at trying to consider and look at what went

21 through the decision makers at United's mind when they

22 were embarking on these synergies and were assessing

23 the risk that they could be faced with a substantial

24 penalty.

25      Q.  But you essentially changed what you
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 1 considered to be the probability of detection based

 2 upon the fact that you were told 85 percent of the

 3 violations weren't found until this hearing, correct?

 4      A.  I'm sorry, I don't know where I changed the

 5 probability of detection, unless I missed something.

 6      Q.  When I read your testimony, sir, you were

 7 talking about a probability above point 5 and that, in

 8 light of the information that you uncovered, you

 9 decided it should be no more than point 5?

10      A.  That, I believe, if I could go to the written

11 testimony, that was only a piece of it.  And I think I

12 tried to clarify -- if you can refer me to the page in

13 my written testimony where I discussed that.  Give me a

14 minute here.

15          We're talking about Page 12 and 13 in my

16 written testimony, I believe.  And I was given some

17 assumptions on, I was given some assumptions in terms

18 of what was going on at that time.  And let me read, if

19 I can, starting on Line 26, Page 12:

20               "The facts in the assumption

21          you provided, the high degree of

22          scrutiny, provider complaint process

23          and motivation to use that process,

24          point to a relatively high

25          probability that many of the
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 1          violations committed by United would

 2          be brought to the Department's

 3          attention."

 4          Then I go on:

 5               "Provider complaints might

 6          alert the Department to some

 7          violations" -- let me skip ahead here.

 8          Then I go on:

 9               "Provider complaints might

10          alert the Department to some violations

11          such as late or inaccurate claims

12          payment, but the complaint process

13          is unlikely to disclose other

14          violations listed in Exhibit 16 such

15          as PacifiCare's failure to maintain

16          pertinent documents in claim files."

17      MR. STRUMWASSER:  Exhibit 618.

18      THE WITNESS:  618.  Okay.

19               "Moreover, even a well-funded

20          and determined government agency will

21          never be able to detect all of the

22          violations committed within its

23          jurisdiction.  And even where" -- okay.  That

24 deals with that -- that ends the part of probability of

25 detection.
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 1      MR. VELKEI:  Q.  Done, sir?

 2      A.  Yes.

 3      Q.  I'd like to read your testimony, Page 150,

 4 Line 21.

 5               Question:  "I'm going to -- as

 6          you're not going to give me a number,

 7          a probability of detection number that

 8          corresponds to your written testimony.

 9          It's just something greater than

10          point 5?"

11               "Yeah, I really don't have a

12          probability in mind of many of the

13          violations.  The probability I'm

14          giving you now is all the violations

15          being detected."

16               Question:  "So written testimony

17          would be something greater than

18          point 5, but based upon your testimony

19          here today, you're saying you would

20          ascribe a probability of detection

21          of point 5?"

22               Answer:  "Yes."

23      A.  I may have misspoke because I'm still sticking

24 with the point 5, and I had that point 5 in mind when I

25 was writing the testimony.
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 1      Q.  So you're changing your testimony here today,

 2 sir?

 3      A.  I believe I might have misunderstood your

 4 question.  Or if I said "greater than point 5," it

 5 could be infinitesimally greater than point 5.  I think

 6 approximately point 5 is a good number.

 7      Q.  Are you changing your testimony, sir?

 8      A.  Read again what I said.

 9      Q.  Question:  "All right.  I'm going

10          to -- so  you're not going to give

11          me a number, probability of detection

12          number that corresponds to your

13          written testimony.  It's just something

14          greater than point 5?

15               Answer:  " Yeah, I don't really

16          have a probability in mind of many

17          of the violations.  The probability

18          I'm giving you now is all of the

19          violations being detected."

20               Question:  "So written testimony

21          would be something greater than

22          point 5.  But based upon your testimony

23          here today, you're saying you would

24          ascribe a probability of detection

25          of point 5?"
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 1               Answer:  "Yes."

 2          So are you now changing your testimony,

 3 Dr. Zaretsky?

 4      A.  No, I'm not changing my testimony.

 5      Q.  Are you sticking to greater than point 5 in

 6 connection with your written testimony or not?

 7      A.  I -- yeah, I will change my testimony, because

 8 I might have not fully understood the question or could

 9 have been worn out or something, and if I meant greater

10 than point 5, it wouldn't have been much over point 5.

11      Q.  Now, your analysis of probability of

12 detection, which should be point 5, factors in the

13 fact, according to you, that 85 percent of the alleged

14 violations were not found until the time of the

15 hearing, correct?

16      A.  Correct.

17      Q.  All right.  Now, assuming that in fact the

18 violations were uncovered during the course of the

19 exam, presumably that would increase your analysis of

20 what the probability of detection should be, correct?

21      A.  Those violations were detected, meaning the

22 Department recognized those as violations?

23      Q.  Yes.

24      A.  That would increase the probability, yes.

25      Q.  Okay.  So assuming all violations found in the
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 1 course of the audit, what would be the probability of

 2 detection then, sir?  This is assuming; I'm not asking

 3 you to agree with me that that's the case.

 4      A.  Be higher than point 5.

 5      Q.  What would it be?

 6      A.  And I --

 7      MR. STRUMWASSER:  By "audit" you mean exam?

 8      MR. VELKEI:  Yes.

 9      THE WITNESS:  Maybe point 75.

10      MR. VELKEI:  Q.  Okay.  I'd like to talk to you

11 about some additional factors that might militate in

12 favor of a higher probability of detection.  This is

13 certainly one of them, but I'd like to walk you through

14 a few others.  And would you agree with me, sir, that

15 to the extent that the approval process for United's

16 acquisition of PacifiCare was highly public and

17 contested, that would certainly be a fact that would

18 support a higher probability of detection, correct?

19      A.  Yes.

20      Q.  How about the fact that Commissioner Garamendi

21 made public warnings to PacifiCare, saying, "If there

22 are any problems, we will come after you"?  That

23 presumably would increase the probability of detection,

24 correct?

25      MR. STRUMWASSER:  Assumes facts not in evidence.
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 1      THE COURT:  Overruled.

 2      THE WITNESS:  I believe so.

 3      MR. VELKEI:  Q.  How about the fact that

 4 PacifiCare had an obligation to report on a quarterly

 5 basis how its claims handling metrics were doing

 6 against certain standards imposed by the Department?

 7 That would certainly also increase the probability of

 8 detection, correct?

 9      A.  I don't -- you know, I don't know what the

10 process was there, but on the face of it, it would

11 appear to.

12      Q.  How about the fact that there was actually an

13 examination underway at the time of the alleged

14 misconduct?  That would certainly be a factor

15 supporting a higher probability of detection, correct?

16      A.  You'll have to give me the -- you'll have to

17 clarify that a little bit.

18      Q.  At the time that the company was allegedly

19 engaging in the misbehavior and misconduct, there were

20 actually auditors from CDI on the premises of the

21 company.  That would certainly increase the likelihood

22 of detection by some factor, wouldn't you agree?

23      A.  Maybe.  My understanding is they may have been

24 on the premises, but they were auditing data from a

25 period prior to the acquisition.
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 1      Q.  Are you certain of that, sir?

 2      A.  I'm not certain of that.  That's what I

 3 believe, but I'm not certain of that.

 4      Q.  But conceptually you would agree that could

 5 potentially increase the likelihood of detection?

 6      MR. STRUMWASSER:  Ambiguous "that."

 7      THE COURT:  That they were on the premises?

 8      MR. VELKEI:  Yes.

 9      THE COURT:  I'll allow it.

10      THE WITNESS:  It may or may not.  My understanding

11 is these audits are normally every three years, these

12 exams are every three years.  So there could have been

13 an expectation that, "Okay.  They're here now.  They're

14 going to go over last year's data, and we don't have to

15 worry for the next three years."

16      MR. VELKEI:  Q.  Certainly to the extent the

17 company disclosed to the Department the alleged

18 misconduct, that would increase the probability of

19 detection, correct?

20      A.  Well, I'm not quite sure I understand what you

21 mean by "disclosed the alleged misconduct" because if

22 85 percent of the violations weren't detected until the

23 hearing, then I don't know what the disclosure was.

24      Q.  Dr. Zaretsky, to the extent the company

25 actually disclosed some of the behavior that allegedly
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 1 violated the law, that would increase the probability

 2 of detection by the Department, correct?

 3      A.  Yes, but it depends on the -- on what you mean

 4 by "some."

 5      Q.  Right.  I mean, I'm not -- on some level, to

 6 the extent alleged misconduct was disclosed, at least

 7 as to that alleged misconduct, it is in fact certain

 8 that the conduct would be detected, correct?

 9      A.  Again, depends on what's disclosed and how

10 much of it is disclosed.

11      Q.  Yes or no, sir?

12      A.  That's what I said.  I said yes, but it

13 depends.

14      Q.  So to the extent the company disclosed the

15 problems, the alleged misconduct, the probability of

16 detection at least as to those alleged violations would

17 be 1, correct?

18      MR. STRUMWASSER:  If he's going to start doing

19 these numbers, then he's got to give us better

20 documentation if this is going to make it into the

21 record.

22      THE COURT:  It's in the record.  I don't even know

23 about this easel stuff.  I'm actually kind of concerned

24 about Mr. Velkei writing down testimony on the easel

25 and then putting it in the evidence.  It's in the
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 1 record, whatever he's asking --

 2      MR. VELKEI:  I don't --

 3      THE COURT:  -- so if you're doing it for

 4 demonstrative reasons, it's fine, but...

 5      MR. VELKEI:  It's for demonstrative reasons.  I

 6 don't mean to create any concern on the Court's part.

 7      MR. STRUMWASSER:  I was developing a similar

 8 concern.  I think it's appropriate for counsel when

 9 they're doing numerical stuff to put that up so that

10 the calculation is explicit and the record shows what

11 the witness said, but if we're going to be excerpting

12 stuff out of the record, I don't think that's an

13 appropriate use of this easel thing, and that creates

14 problems for us.

15      THE COURT:  I agree.  But, you know, if you're

16 doing it for demonstrative --

17      MR. VELKEI:  It's a demonstrative, your Honor.

18      THE COURT:  Just don't mark it all.

19      MR. VELKEI:  Okay, I won't.  No problem.

20      THE COURT:  Can you go back and --

21          (Record read)

22      MR. STRUMWASSER:  And my objection was to the

23 easel simply showing self disclosure 1 rather than

24 disclosing -- the probability of those being detected

25 being 1.
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 1      THE COURT:  He can write what he wants on the

 2 board.  I just don't want to mark it and put it into

 3 evidence.

 4      MR. VELKEI:  We don't need to mark it and put it

 5 into evidence.

 6          Can you read the question back to the witness?

 7          (Record read)

 8      THE WITNESS:  Yes, the ones that were disclosed.

 9      MR. VELKEI:  Q.  Did you check to determine

10 whether any of the alleged violations were actually

11 disclosed by the Department -- by PacifiCare?

12      A.  No.

13      Q.  Did you even know that PacifiCare contends

14 that a number of the alleged violations were actually

15 disclosed by the company to CDI?

16      A.  I don't recall that.

17      Q.  I want to focus on, you've recognized in your

18 testimony that there were issues around the EOBs and

19 EOPs.  Would the fact that the Department receives

20 copies of those EOBs and EOPs increase the likelihood

21 that they would detect any problems in those forms?

22      A.  I don't know the Department's process, what

23 they do when they receive those forms.

24      Q.  But, Dr. Zaretsky, you presumably can agree

25 that there is certainly some possibility, to the extent
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 1 that these forms were actually provided to the

 2 Department in the noncompliant fashion, that that would

 3 increase the likelihood that the Department would

 4 detect a problem, correct?

 5      A.  Yes.

 6      Q.  And the fact -- to the extent that there were

 7 no efforts by the company to evade detection, right,

 8 that would also be a factor that would increase the

 9 probability of detection, correct?

10      MR. STRUMWASSER:  Assumes facts not in evidence.

11      THE COURT:  Overruled.

12      THE WITNESS:  Yes.

13      MR. VELKEI:  Q.  Are you aware of any facts that

14 would suggest that PacifiCare attempted to evade

15 detection in this case?

16      A.  No.

17      Q.  Fair to say, Dr. Zaretsky, that none of these

18 factors that we've gone through were considered by you

19 in assessing what was an appropriate probability of

20 detection?

21      A.  I think you're going to have to list the

22 factors again.  I'm sorry.

23      Q.  Highly public and contested approval process,

24 was that considered by you?

25      A.  Yes.
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 1      Q.  Public warnings by Commissioner Garamendi, was

 2 that considered by you, sir?

 3      A.  I believe it was one of the assumptions I was

 4 given.  It may not have been Commissioner Garamendi --

 5 yeah, widely scrutinized by the Commissioner, who

 6 approved the acquisition, so that was considered.

 7      Q.  Reporting obligations of the company around

 8 claims processing metrics, was that considered by you,

 9 sir?

10      A.  Not that explicitly, no.

11      Q.  How about possible self-disclosures by the

12 company, that in fact was not considered by you,

13 correct?

14      A.  Not explicitly.

15      Q.  What does that mean, "not explicitly"?  Did

16 you consider the issue or not, sir?

17      A.  I'm not -- you know, I'm not sure how

18 important that is, and I'm not sure the extent of that.

19 And I didn't have a little piece of the probability

20 that accounted for that.

21      Q.  So that means no, you did not consider the

22 issue, sir?

23      A.  Correct.

24      Q.  How about the fact that there was a pending

25 examination underway at the time of the alleged
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 1 misconduct?  Did you consider that as a factor in

 2 assessing what is an appropriate probability of

 3 detection?

 4      A.  Yes.

 5      Q.  Can you show me where in your report you

 6 considered that, sir?

 7      A.  I don't have it in my report, but I think I

 8 explained in response to one of your questions.  That

 9 cuts both ways.

10      Q.  Did you consider it when you submitted the

11 written testimony or not?

12      A.  Yes, I did.

13      Q.  What evidence is there that would support that

14 fact, sir?

15      A.  My testimony right now.  I don't have any

16 evidence that supports that fact, but I do know that,

17 when that first market conduct exam was taken, they

18 were looking at practices from the previous period.

19 And I do know that the Department does these every

20 three years.  And that leads me to believe that the

21 people at United had a feeling or a belief that they

22 would be off the hook for three years after that market

23 conduct exam.

24      Q.  So your testimony is now that the fact that

25 that was a routine exam suggested to PacifiCare that
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 1 they would be off the hook in avoiding any scrutiny for

 2 the next three years?

 3      MR. STRUMWASSER:  Objection, that mischaracterizes

 4 his testimony.

 5      THE COURT:  I'll allow it.

 6      THE WITNESS:  My understanding is those exams are

 7 every three years, so then the next exam would have

 8 been whenever -- 2009 or something, looking at 2008

 9 data.  And they -- I believe -- my overall conclusion

10 it is it's a wash.

11          The auditors being there without any other

12 information would tend to lower -- would tend to raise

13 the probability of scrutiny.  However, the concept or

14 the fact that in most cases these audits do not happen

15 on an annual basis, happen every three years, would

16 provide information to United that they'd have a few

17 years where they wouldn't be under intense scrutiny.

18      MR. VELKEI:  Would you read the question back to

19 the witness?

20          It seems to me that should be a yes or no,

21 sir.

22          (Record read)

23      THE WITNESS:  I probably should have said intense

24 scrutiny.

25      MR. VELKEI:  Q.  Is that a yes or no sir?
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 1      THE WITNESS:  Read the question again, please.

 2          (Record read)

 3      THE WITNESS:  Yes, that's what I said.  Now "off

 4 the hook" may not be a legal term.

 5      MR. VELKEI:  Q.  Well, you're not a lawyer, so

 6 you're right.

 7      A.  Correct.

 8      Q.  Issues around the EOBs and EOPs, did you

 9 consider the fact that CDI received copies of the

10 alleged non-conforming EOBs and EOPs in evaluating what

11 was an appropriate probability of detection?

12      A.  No.

13      Q.  Did you evaluate whether there were any

14 efforts to evade detection, sir?

15      A.  No.

16      Q.  And that was certainly a factor that would

17 inform what is an appropriate probability of detection,

18 correct?

19      A.  Clarify, read it again?

20          (Record read)

21      MR. STRUMWASSER:  I actually think that was asked

22 and answered.

23      THE COURT:  I'll allow it.

24      THE WITNESS:  I think that would increase the

25 probability.  I think we have to go back two questions
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 1 because --

 2      MR. VELKEI:  Q.  Let me withdraw it.  All I'm

 3 trying to elicit from you, sir, is you would agree with

 4 me that the existence or absence of efforts to evade

 5 detection is typically a factor that one would consider

 6 in assessing probability of detection, correct?

 7      A.  If one has information on that, correct.

 8      MR. VELKEI:  I've got about 10 or 15 more minutes.

 9 Should we break now or just power through?

10      THE COURT:  Up to you.

11      MR. VELKEI:  I'd like to power through if we

12 could.

13      MR. STRUMWASSER:  That's fine.

14      MR. VELKEI:  All right.

15      MR. KENT:  10 or 15 minutes of this section.

16      MR. VELKEI:  Q.  All right.  Let's talk a little

17 bit about your assumption that the Department has

18 limited resources.  Were you told to assume that,

19 Dr. Zaretsky?

20      A.  Yes.

21      Q.  And what does that mean, "limited resources"?

22      A.  Means undertaking hearings like this are a

23 rarity, and there can't be too many of these, I assume.

24 And just experience, my experience in being involved in

25 public policy, in dealing with government agencies;
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 1 they don't have unlimited resources.  They're usually

 2 constrained for resources, and they can't devote a

 3 hundred percent of what's needed.

 4      Q.  Do you know anyone who has unlimited

 5 resources, Dr. Zaretsky?

 6      A.  No, I don't know anyone who has unlimited --

 7 well, I don't know personally anyone with unlimited

 8 resources.

 9      Q.  So that's really not much of an assumption to

10 say that there are limited resources in the Department,

11 correct?

12      MR. STRUMWASSER:  Argumentative.

13      THE WITNESS:  I disagree.

14      MR. STRUMWASSER:  Wait, wait.

15      THE COURT:  All right.  Where are we?

16      MR. VELKEI:  I'll withdraw the question, your

17 Honor.

18      Q.  You're certainly not suggesting the Department

19 had inadequate resources at the time to enforce the

20 law, are you, sir?

21      A.  Based on the assumption I was given, I don't

22 know what the Department had available at that time,

23 but I believe there's a common perception that the

24 Department can't fully enforce every violation to the

25 extent it would like to.
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 1      Q.  California is considered to be one of the most

 2 aggressive regulators in the country, correct?

 3      A.  I don't know that.

 4      Q.  You never heard that before?

 5      A.  No.

 6      Q.  Certainly California -- assuming that were in

 7 fact true, that would certainly suggest a higher

 8 probability of detection and enforcement, wouldn't you

 9 agree?

10      MR. STRUMWASSER:  Higher than what?  Ambiguous.

11      MR. VELKEI:  Higher than what Dr. Zaretsky has

12 offered.

13      THE COURT:  I'll allow it.

14      THE WITNESS:  No, not necessarily.

15      MR. VELKEI:  Q.  I'd like to introduce as exhibit

16 next in order --

17      THE COURT:  5581.

18      MR. VELKEI:  This is data that was provided by the

19 NAIC basically providing information on the budgets of

20 various state departments of insurance, including

21 California, and then ranking them by the amount of the

22 budget.

23          (Respondent's Exhibit 5581 marked for

24           identification)

25      MR. STRUMWASSER:  Can we have a representation as
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 1 to 2007 budget of what?

 2      MR. VELKEI:  Overall total budget for the

 3 departments as reported to the NAIC, sir.

 4      MR. STRUMWASSER:  So it's a statement of the

 5 budget of the Department of Insurance?

 6      MR. VELKEI:  Yes, sir.

 7      Q.  Dr. Zaretsky, 2006 and 2007 is the time period

 8 in which the enforcement activity took place in this

 9 case, correct?

10      A.  Correct.

11      Q.  And this document certainly demonstrates that

12 California had the highest budget of any regulator in

13 the entire country, correct?

14      A.  Appears to, yes.

15      Q.  Over $200 million for 2006 and almost

16 $200 million for 2007, correct?

17      A.  Yes.

18      Q.  Out of the 50 states as reflected in this

19 chart, how many even have a budget that exceeds

20 100 million?

21      MR. STRUMWASSER:  That's an ambiguous question,

22 isn't it?

23      THE COURT:  Sustained.

24      THE WITNESS:  Well --

25      MR. STRUMWASSER:  Wait, wait.
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 1      THE COURT:  Sustained.

 2      MR. VELKEI:  Q.  CDI manages only a piece of the

 3 health insurance market, correct?

 4      A.  Correct.

 5      Q.  The DMHC is also a regulator here, correct?

 6      A.  Yes.

 7      Q.  While a number of these states that are listed

 8 on this chart actually manage all of the insurance,

 9 both HMO and PPO, correct?

10      A.  I don't know that.

11      Q.  No idea?  Now, certainly the size of the

12 budges of California as compared to other states would

13 suggest certainly higher -- more resources than any

14 other regulator in the country, correct?

15      A.  Bearing in mind that California is the largest

16 state in the country and has at that time probably 36-,

17 37 million people, an awful lot of providers, an awful

18 lot of hospitals, it's all relative.

19          I don't know.  I don't know on a per capita

20 basis.  I really don't.  I don't know on a per capita

21 basis whether the regulatory costs in California are

22 higher than in all other states.

23      Q.  You mentioned providers and hospitals.  CDI

24 does not regulate providers, correct?

25      A.  Correct.
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 1      Q.  And CDI does not regulate hospitals, correct?

 2      A.  Correct.

 3      Q.  CDI regulates insurers, correct?

 4      A.  Correct.

 5      Q.  So presumably what I think you're saying is

 6 one would want to understand how many licensed insurers

 7 California regulates as compared to other states,

 8 correct?

 9      A.  I'm sorry, repeat that.

10      Q.  I think what you're saying is one would want

11 to understand how many insurers California regulates as

12 compared to other states, correct?

13      A.  No, not completely correct.  It's more the

14 number of insurers.  Here we're talking about claims

15 violations primarily in this case, or a lot of the

16 violations are claims violations.  It's not the number

17 of insurers.  It's the activity of the insurers; it's

18 the volume of healthcare expenditures.

19      Q.  Presumably the number of insurers the

20 Department has to regulate would certainly inform the

21 probability of detection and/or enforcement of

22 infractions, correct?

23      A.  I don't think I understand that question.

24      Q.  In other words, the more insurers that a

25 regulator has to regulate, the lower the likelihood of
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 1 detecting problems, correct?

 2      A.  Depending on the resources devoted to

 3 regulate, yes.

 4      Q.  So we understand that California, during this

 5 time period, had the highest budget of any other state,

 6 correct?

 7      A.  According to this exhibit, yes.

 8      Q.  Do you have any sense of how many insurers

 9 California regulates as compared to other states?

10      MR. STRUMWASSER:  Ambiguous.  Is --

11      MR. VELKEI:  CDI, excuse me.

12      MR. STRUMWASSER:  And are we talking about

13 insurers as in carriers, agents, other -- bail

14 bondsmen?  What are we talking about here?

15      MR. VELKEI:  I think we're just talking about

16 insurers.

17      MR. STRUMWASSER:  Then it's a misleading question

18 because these are not numbers that talk about only the

19 regulation of insurers as Mr. Velkei's defined it.

20      MR. VELKEI:  Your Honor --

21      THE COURT:  Well, I --

22      MR. VELKEI:  Can you read the question back?

23          (Record read)

24      THE WITNESS:  No, I don't, but I do know the

25 Department of Insurance regulates more than health
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 1 insurance plans.

 2      MR. VELKEI:  Q.  Understood.

 3      A.  I don't know what the other states do.  It's

 4 possible the other state insurance departments might --

 5 they could have a separate department that regulates

 6 health insurance and another department that regulates

 7 life insurance, casualty, whatever, right.

 8      MR. VELKEI:  Right.

 9          I'd like to introduce as the next exhibit in

10 order a ranking of states by the total number of

11 insurers that are licensed within their state.

12      THE COURT:  5582.

13          (Respondent's Exhibit 5582 marked for

14           identification)

15      MR. VELKEI:  This is based upon NAIC data as well.

16      MR. STRUMWASSER:  That was -82?

17      MR. VELKEI:  Your Honor, this is actually data for

18 2007 as derived from NAIC -- what was reported to the

19 NAIC.

20      Q.  So at least as evidenced by this chart,

21 Dr. Zaretsky, California is only 43 out of 50 in terms

22 of the total number of insurers, meaning that it is

23 only -- there are 42 states above California that have

24 more insurers than it does.  Correct?  Do you agree

25 with my reading of that chart?
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 1      A.  More insurers meaning the total of domestic

 2 plus foreign?

 3      Q.  Yes, sir.

 4      A.  Yeah, well, I'll accept your numbers.

 5      Q.  So there are 42 regulators that have more

 6 insurers that they have to regulate than California?

 7      A.  Appears to be.

 8      Q.  All of which have smaller budgets?

 9      A.  Yes, sir.

10      Q.  And finally, do you have any sense about how

11 many market conduct examiners are available for these

12 kinds of audits as compared to other states?

13      A.  No.

14      Q.  Presumably to the extent that there are more

15 examiners available to do these kinds of audits, that

16 would increase the probability of detection, correct?

17      A.  Correct, all things being equal.  Don't

18 forget, you have the number of insurers, and you also

19 have the number of insured lives, be they life

20 insurance, casualty insurance, whatever, health

21 insurance.

22          And again, we don't know how these budgets are

23 split out between health insurance and other types of

24 insurance.  And while there may be fewer insurers being

25 regulated in California, they might have significantly
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 1 more -- they do have significantly more volume.

 2      Q.  Volume in terms of what, sir?

 3      A.  Volume in terms of claims and in terms of

 4 beneficiaries.

 5      Q.  Do you know that for a fact?

 6      A.  Insureds -- well, it would figure because we

 7 have a higher population than any other state, and if

 8 we have fewer insurers and a higher population, on an

 9 average basis, the average insurance should have higher

10 membership; the average company should have higher

11 membership than in another state.

12      Q.  Dr. Zaretsky, do you have any documentation to

13 support the statements that you're making here right

14 now?

15      A.  I don't believe I need documentation to

16 support that.  I know that California's population is

17 higher than any other state.

18      Q.  I think we probably can agree on that.

19      A.  Okay.  Unless we have a lot of uninsured

20 people -- we do have a lot of uninsured people -- but

21 not to compensate for that difference.

22      Q.  The various statements that were made in your

23 answer about distinguishing California from other

24 states, are you certain of the facts that you're

25 testifying to?
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 1      A.  I'm certain that California's the largest

 2 state.

 3      Q.  Anything else you're certain about?

 4      THE COURT:  By population.

 5      MR. VELKEI:  By population.

 6      THE WITNESS:  By population.  You gave me numbers

 7 here saying that California has fewer insured

 8 companies -- insurers than other states.  So if it has

 9 a larger population and fewer insurers, you could

10 divide number of insurers by population or population

11 by number of insurers and it would suggest that the

12 average insurer -- I'm not saying every insurer, but

13 the average insurer in California is larger in terms of

14 volume than the average insurer in other states.

15      MR. VELKEI:  Q.  I'm asking you, the statements

16 that you've made in response to the last few questions,

17 which of those are you certain about, sir, other than

18 the fact that California is the largest state by

19 population?

20      A.  I'm certain that two and two equals four, and

21 I'm certain that if you divide --

22      Q.  I'm certain about that too, sir.

23      MR. STRUMWASSER:  Can he finish his answers?

24      THE WITNESS:  If you divide a small number by a

25 large number or divide a large number by a small
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 1 number, it's going to show on average that the

 2 insurance, the regulated insurers are on average larger

 3 in California than they are in other states.  I don't

 4 know how they're distributed.  It could be very skewed.

 5 I don't know that.

 6      MR. VELKEI:  Would you read the question back.

 7          (Record read)

 8      MR. STRUMWASSER:  And, your Honor, I think answer

 9 was fully responsive.

10      THE COURT:  He says he knows all those things, so

11 you want the break it down, go ahead.

12      MR. VELKEI:  I don't need to break it down.  I'm

13 just trying to get a sense.

14      Q.  Is it your testimony, sir, that all of what

15 you just offered you're certain about?

16      THE COURT:  Yeah, he just said that.

17      MR. VELKEI:  Okay.  I'll accept that as true.  I'd

18 like to just mark as exhibit next in order a document

19 which ranks states by number of market conduct

20 examiners.

21      THE COURT:  5583.

22          (Respondent's Exhibit 5583 marked for

23           identification)

24      MR. VELKEI:  Q.  5583 reflects that California has

25 the second highest number of market conduct examiners
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 1 in the entire country, correct?

 2      MR. STRUMWASSER:  Objection, Mr. Velkei's going to

 3 have to lay a foundation for this exhibit because in

 4 fact it is misleading, and it does not support the

 5 representation he just made.  I have a feeling that he

 6 doesn't know that.

 7      MR. VELKEI:  This is based upon NAIC data that was

 8 reported.  If you have something to suggest that this

 9 is incorrect -- in the same fashion that when you've

10 offered an exhibit, sir, we have an opportunity to

11 introduce something that's incorrect -- please let us

12 know.  This was derived from data that's reported to

13 the NAIC.

14      MR. STRUMWASSER:  Are you representing to this

15 witness that 5583 identifies the number of market

16 conduct examiners available to each state's regulator?

17      MR. VELKEI:  That's my understanding of what this

18 purports to be.  If you have something to suggest

19 otherwise, then please -- the Department is the one

20 with all the information.  We have to operate off of

21 the information that's in the public record, as limited

22 as that may be.  If there's some more accurate data

23 that the Department has, we would welcome receiving it.

24      MR. STRUMWASSER:  With the understanding that

25 Mr. Velkei is making that representation to the
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 1 witness, he can ask whatever questions he wants.

 2      THE COURT:  Okay.

 3      MR. VELKEI:  I think there was a question pending.

 4          (Record read)

 5      THE WITNESS:  According this exhibit, yes.

 6      MR. VELKEI:  Q.  And market conduct examiners are

 7 the ones that are charged with detecting violations of

 8 the law, correct?

 9      A.  That's my understanding.

10      Q.  Presumably the more market conduct examiners

11 there are, that increases the likelihood of detection,

12 sir, would you agree?

13      A.  Yes.

14      MR. VELKEI:  Okay.  I think this is an appropriate

15 time to take a break, your Honor.

16      THE COURT:  Okay.

17          (Recess taken)

18      THE COURT:  All right.  Go back on the record.

19      MR. VELKEI:  Q.  Dr. Zaretsky, is this an accepted

20 methodology that I can find in an article or treatise

21 that explains how one calculates this probability of

22 detection and enforcement?

23      A.  I'm not aware of -- I'm not aware of specific

24 literature on that.  There certainly could be.

25      Q.  I want to switch gears and talk about the
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 1 concept of harm, if we could.  Did you undertake any

 2 kind of analysis to determine whether in fact the harm

 3 in this instance exceeded the $156,000 that was

 4 reported within the audit results in the 2007 MCE?

 5      A.  Your question was did I conduct an analysis?

 6      Q.  Yes, sir.

 7      A.  No, I didn't conduct an analysis.

 8      Q.  So you're not quantifying any harm in excess

 9 of that number, $156,000?

10      A.  I have not quantified a harm above that

11 number.  Although I testified that an awful lot of the

12 harm is very difficult to measure and it's considerably

13 higher than that number.

14      Q.  Are you opining that in fact it is

15 considerably higher than that number, or are you

16 recognizing the possibility that in fact there could be

17 additional harm?

18      A.  Oh, I believe there is additional harm.  I

19 cannot quantify the amount of -- the dollar value of

20 the additional harm.  But I think it's -- I don't think

21 it's disputable that there's additional harm.

22      Q.  Were you told to assume it?

23      A.  No, I wasn't.

24      Q.  What efforts did you undertake to determine

25 what additional harm there might be?
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 1      A.  The efforts are to just draw on my knowledge

 2 of the health industry and my experience in healthcare.

 3      Q.  Do you have experience in claims handling,

 4  Dr. Zaretsky?

 5      A.  No.

 6      Q.  Do you have experience in submitting provider

 7 claims on behalf of -- submitting claims on behalf of

 8 providers?

 9      A.  No.

10      Q.  Do you have any experience in terms of

11 understanding policy provisions that relate to

12 healthcare?

13      A.  Policy provisions that relate to healthcare?

14      Q.  Specific provisions of the health insurance

15 policy, do you consider yourself an expert in that?

16      A.  On specific provisions of a healthcare plan or

17 healthcare policy?

18      Q.  Yes.

19      A.  No, not on specific provisions, no.

20      Q.  Ever done any analysis of the process for

21 recovery of overpayments?  Do you have any expertise in

22 that area?

23      A.  I don't have specific expertise in that area,

24 no, but I know that it involves time and effort.

25      Q.  Have you ever worked in a doctor's office
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 1 before?

 2      A.  No.

 3      Q.  So fair to say that whatever opinions you may

 4 have offered with respect to harm are based upon your

 5 beliefs as opposed to any expertise in those areas,

 6 correct?

 7      A.  Correct, in terms of expertise in the areas

 8 that you set forth.

 9      Q.  Those are the areas that are essentially at

10 issue in this case, correct, sir?

11      MR. STRUMWASSER:  Objection, misleading,

12 argumentative.

13      THE COURT:  Sustained.

14      MR. VELKEI:  Q.  I want to spend a little time,

15 sort of touch up on some of the areas that you

16 discussed.

17          First of all, there was the decision, sir, on

18 Page 16, Line 12.  You said "interest paid to providers

19 does not fully compensate for the harm done."  Now, I

20 notice you said "interest" and not "interest at 10

21 percent."  Did you do any analysis of whether interest

22 at 10 percent would compensate for any harm that was

23 done?

24      MR. STRUMWASSER:  Fully compensate or compensate?

25      MR. VELKEI:  Q.  Let's go with fully compensate.
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 1      A.  I didn't do a specific analysis, but I'm

 2 fairly certain that it wouldn't compensate.

 3      Q.  So when you say that, sir, when you're

 4 referring to interest, you're referring to interest at

 5 10 percent?

 6      A.  Yes.

 7      Q.  You understood that was the specific interest

 8 rate that was specified by the legislature?

 9      A.  Yes.

10      Q.  Okay.  And did you do any kind of economic

11 analysis of whether -- how many providers were actually

12 harmed by this issue?

13      A.  No, I didn't.

14      Q.  So you have no idea how many were or were not

15 made whole?

16      MR. STRUMWASSER:  That's a different question,

17 right?

18      MR. VELKEI:  Yes.

19      THE WITNESS:  I don't know that any were made

20 whole.

21      MR. VELKEI:  Q.  Consumers, sir, you talked about

22 "...could delay treatment resulting in deterioration in

23 medical condition."  Do you have any evidence to

24 suggest that there were consumers in this state whose

25 medical condition deteriorated as a result of any
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 1 conduct by PacifiCare?

 2      A.  No, I don't, but that's a potential harm that

 3 could result from these types of practices.

 4      Q.  So you're not aware or opining that in fact

 5 that problem occurred; you're simply recognizing there

 6 is a possibility of it?

 7      A.  Yes.

 8      Q.  To be clear, then, you have no evidence to

 9 suggest that that in fact occurred here, correct?

10      A.  I have no evidence, no.

11      Q.  Also same questions with regard to your

12 statement that -- "a consumer could lose the benefit of

13 a trusted physician."  Again, are you recognizing the

14 possibility or opining that in fact occurred?

15      A.  I don't know that that in fact occurred.  I

16 think there's a reasonable probability that it did

17 occur given the extent of the violations.

18      Q.  Any evidence that you're aware of that would

19 support the fact that a consumer lost the benefit of a

20 trusted physician?

21      MR. STRUMWASSER:  A specific consumer?

22      MR. VELKEI:  Sure.

23      THE WITNESS:  No, I don't have any information on

24 a specific consumer.

25      MR. VELKEI:  Q.  Fair to say that you've not
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 1 attempted to or quantified what the potential harm

 2 could be as a result of somebody possibly losing the

 3 benefit of a trusted physician?

 4      A.  No, I haven't.

 5      Q.  Let me turn, then, to acknowledgement letters.

 6 Now, is it your contention that providers were harmed

 7 by the failure of PacifiCare, PLHIC, to send written

 8 acknowledgment letters, sir?

 9      A.  Yes.

10      Q.  Now, that's based upon the possibility of

11 confusion.  That's what your testimony talks about,

12 correct?

13      A.  Correct.

14      Q.  Let me just see if I can turn to that.

15          All right.  If you could put up on the board

16 Page 17 of Dr. Zaretsky's testimony.  In particular, if

17 you could highlight the sentence beginning on Line 19,

18 "The failure to acknowledge receipt of claims" and

19 ending with that sentence on Line 21.

20          So there's two potential pieces here: one, it

21 could potentially cause confusion; and, two, there's a

22 potential increase in administrative costs.  Is that

23 what you're saying?

24      A.  Yes.

25      Q.  When you say "cause confusion," what does that
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 1 mean, sir?

 2      A.  Just confusion.  I mean, they don't have

 3 documents they expect to have and relied on in the

 4 past.  They have to hunt around for them and make calls

 5 to get them.  And it can cause -- could even cause

 6 confusion with dealing with individual patients.

 7      Q.  Dr. Zaretsky, is there anything that you've

 8 seen that supports your conclusion that doctors

 9 expected to have these written acknowledgment letters?

10      A.  I have no evidence that they expected it, but

11 it follows that they did.  It's in the law.  And if

12 it's in the law, they must have received it in the past

13 or they must receive it from other insurance companies.

14      Q.  To be clear, are you opining on what the law

15 means in this instance or are you assuming that in fact

16 written acknowledgement letters were required?

17      A.  I'm assuming they were required.

18      Q.  Focusing on the statement, "Increased

19 administrative costs as office personnel have to spend

20 time tracking down the needed documentation"; do you

21 see that?

22      A.  Yes.

23      Q.  Any research or investigation you did to

24 support this conclusion here, sir?

25      A.  No research I did, no.
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 1      Q.  If fact, if somebody doesn't receive a payment

 2 or an acknowledgement letter, all they really have to

 3 do is call up the company, correct?

 4      A.  Correct, but that's easier said than done.

 5      Q.  What's difficult about calling the company,

 6 Dr. Zaretsky?

 7      A.  It's takes time.  It's time-consuming.  And I

 8 don't know if you've ever been on the line with an

 9 insurance company or with a bank or somebody and you

10 get put on hold and you're given all these menus, and

11 you pick from one menu, pick from another, you can't

12 get to the person.  It's time-consuming.  It's

13 frustrating, and it's time-consuming.

14      Q.  Dr. Zaretsky, did you try to call number for

15 PacifiCare to check on the status of a claim?

16      A.  No.

17      Q.  Did you go through that process?

18      A.  No.

19      Q.  So you really don't know how long or how short

20 a time it takes to do that, correct?

21      A.  No, but it takes more time than if you don't

22 need to do it.

23      Q.  The question, though, is how much time it

24 takes, and you don't know the answer to that question?

25      A.  Correct.
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 1      Q.  So fair to say that, instead of trying track

 2 down needed documentation, really the provider can just

 3 pick up the phone and call at least if he has to; would

 4 you agree with me?

 5      A.  I agree, but if they had the documentation,

 6 they wouldn't have to do that.

 7      Q.  Presumably, only to the extent that there was

 8 a problem after calling do they need to go and track

 9 down any documentation, correct?

10      A.  Yes.

11      Q.  Would it be fair to say that a provider really

12 isn't going to be interested in the status of a claim

13 unless it doesn't get paid within the statutory period?

14      A.  Your -- let me clarify.  Your example is they

15 submit a claim to the insurance company, and they're

16 not concerned until they don't get paid after the

17 statutory time?

18      Q.  Right.

19      A.  Or it's paid erroneously or something like

20 that.  I think -- I believe that's correct.

21      Q.  Okay.  Now, does your view on the harm

22 associated with acknowledgment letters also assume that

23 providers view receiving the letter as a benefit?

24      A.  Yeah, I believe so, yes.

25      Q.  Okay.  And anything to support that
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 1 assumption?

 2      A.  No, none other than common sense, no.

 3      Q.  Were you told to assume that providers view

 4 receiving these letters as a benefit?

 5      A.  I don't believe I was told that.

 6      MR. STRUMWASSER:  Are you asking whether that was

 7 an assumption that he was given?

 8      MR. VELKEI:  Yes.

 9      Q.  You want to take a moment to look, sir?

10      A.  I don't believe I was told to assume that.

11      Q.  So you made that assumption on your own?

12      A.  The assumption that it caused harm.

13      Q.  You also made the assumption that providers

14 see receiving these written acknowledgment letters as a

15 benefit, correct?

16      A.  Correct.

17      Q.  Were you aware that there was a woman by the

18 name of Ms. Bigam, who processes claims on behalf of a

19 number of providers, who testified in this case, sir?

20      A.  No.

21      Q.  So presumably you were not given access to her

22 testimony?

23      A.  No, I wasn't.

24      Q.  I'd like you to walk through that with me, if

25 you could, just a few excerpts.
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 1      MR. VELKEI:  And Chuck [sic], if we could put on

 2 the screen Page 15953 and 15954.  And I do have some

 3 highlighted copies of the transcript, so you don't need

 4 to mark it unless the Court is inclined.

 5      THE COURT:  Not at all.

 6      MR. VELKEI:  Actually, could we go with the

 7 highlighted version, Chuck?  So maybe we should just

 8 start highlighting on Line 13 of Page 14953.

 9      Q.  So I'd like you to read along with me, if you

10 could, Dr. Zaretsky.

11               Question:  "Now let me ask

12          you" --

13      THE COURT:  You know what?  Why don't you have him

14 read it to himself instead of putting it in the record

15 a second time by reading it.

16      MR. VELKEI:  That's fine with me.

17      THE COURT:  Do you have a highlighted copy?

18      THE WITNESS:  Yes, I do.

19      THE COURT:  All right.

20      MR. VELKEI:  Really, if we can just start with the

21 first question and answer, Dr. Zaretsky.

22      THE COURT:  Wait.

23      MR. VELKEI:  I'm just directing him to maybe start

24 there at that first question and answer and read that

25 and let me know when he's done.
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 1      MR. STRUMWASSER:  Why don't we let him read the

 2 full highlighted stuff.

 3      MR. VELKEI:  If that makes you -- Dr. Zaretsky, if

 4 that makes you more comfortable, feel free.  Just let

 5 me know when you're done.

 6          (Reporter interruption)

 7          (Discussion off the record)

 8      THE WITNESS:  I've read it.

 9      MR. VELKEI:  Q.  All right, sir.  First of all,

10 turning to the first page I asked you to read, the

11 14953, in fact, Ms. Bigam confirms her view that

12 providers don't want written acknowledgment letters,

13 correct?

14      A.  Correct.

15      Q.  And that would certainly undermine the premise

16 or assumption in calculating harm that in fact

17 providers view it as a benefit, would you agree?

18      A.  No.  This is one person, one company.  Other

19 providers might have different practices, do business

20 differently.

21      Q.  Understood, but certainly this particular

22 provider disagrees with your underlying assumption that

23 is the basis of your conclusion on harm, correct?

24      MR. STRUMWASSER:  He's arguing with him at this

25 point.
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 1      THE COURT:  Overruled.

 2      THE WITNESS:  I agree that this billing person has

 3 a different -- give me the question again.  I'm sorry.

 4          (Record read)

 5      THE WITNESS:  This provider, yes, this provider

 6 disagrees with my assumption about not having the paper

 7 documentation.

 8      MR. VELKEI:  Q.  You haven't spoken to any

 9 provider that suggested the contrary to you, correct?

10      A.  Correct, I haven't spoken to any provider.

11      Q.  Ms. Bigam actually goes on to say that the

12 actual receipt of a written acknowledgement letter

13 increases the administrative costs for her office,

14 correct?

15      A.  That's what she says, yes.

16      Q.  Do you somehow not believe the statements that

17 she's made there, sir?

18      A.  I think from her perspective that's what she

19 said, and I'm not going to question what she said.

20      Q.  That certainly would undercut, at least from

21 this provider's perspective, your assumption that in

22 fact the failure to receive such a letter actually

23 causes additional costs to the provider, correct?

24      A.  From this provider's perspective.  I don't

25 believe all providers have the same perspective.
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 1      Q.  Have you spoken to even one provider that

 2 supports your view that they want this letter and that

 3 the failure to receive it causes them administrative

 4 costs, sir?

 5      MR. STRUMWASSER:  Asked and answered.

 6      THE COURT:  He said he didn't talk to any

 7 providers about anything.

 8      MR. VELKEI:  Okay.  All right.  Sounds good.

 9      Q.  One second.  I'd also like to turn, if we

10 could, to Page 14964.  And this is actually questioning

11 by Ms. Rosen with regard -- of this provider witness.

12          Now, in questioning from Ms. Rosen, the

13 provider witness confirms in fact that, if they don't

14 receive payment, they just pick up the phone and call

15 right?

16      A.  Yes.

17      Q.  So that would suggest, at least from this

18 provider's perspective, there isn't a lot of tracking

19 down paperwork that has to occur prior to inquiring

20 with respect to this issue?

21      A.  Yes.  Now, let me make sure -- is this -- this

22 is a -- this is really not a provider, I don't think,

23 this witness.  I think she works for a billing company.

24      Q.  Right, billing company that processes claims

25 for providers.
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 1      A.  That processes claims -- and I also don't know

 2 how they're paid, whether they're paid by the hour or

 3 whether they're paid by the claim.

 4      Q.  And in offering that testimony, sir, what is

 5 the point you're trying to make?

 6      A.  If they're paid by the hour, they're really

 7 not as concerned about saving time.  But I don't know

 8 that.

 9      Q.  Right.

10      A.  Right.

11      Q.  So you have some questions you might want to

12 ask?

13      A.  Correct.

14      Q.  Okay.  And then finally the conclusion, the

15 question by Ms. Rosen:

16               "You don't pay any attention to

17          the acknowledgment letter, and you

18          call?"

19               Answer:  "Yes."

20          Again, that would be testimony that would tend

21 to undermine the assumption that you've made that

22 providers actually want to receive these letters,

23 correct?

24      A.  This would be contrary to -- this provider has

25 a different perspective, that's all.
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 1      Q.  It would even undermine your view that the

 2 provider would be harmed by the failure to receive that

 3 letter, correct?

 4      A.  According to this person's experience, yes.

 5      Q.  Okay.

 6      THE COURT:  Are you leaving that?

 7      MR. VELKEI:  Yes, your Honor.

 8      THE COURT:  Could you spell that name.

 9      MR. KENT:  Last name is B-I-G-A-M, I believe.

10      THE COURT:  I think that's right.

11      MR. KENT:  Vivian.

12      MR. VELKEI:  You need a minute, your Honor?

13      THE COURT:  No, I just heard two different things.

14      MR. VELKEI:  Q.  Dr. Zaretsky, if in fact the

15 failure to receive a written acknowledgment letter

16 caused substantial harm, one would expect other state

17 agencies to enforce this requirement in the same way

18 that CDI is, correct?

19      MR. STRUMWASSER:  Objection, no foundation.

20      THE COURT:  Sustained.

21      MR. VELKEI:  Your Honor, just if I can be heard on

22 that.  He is a former director of a state agency.  He's

23 offering testimony with regard to --

24      THE COURT:  But you're asking about other state

25 agencies.  What's your foundation that he knows
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 1 anything about other state agencies?

 2      MR. VELKEI:  In his experience as a healthcare

 3 economist.

 4      Q.  If there were substantial harm associated with

 5 a particular activity, have you ever found it to be the

 6 case that a regulator sanctioned such activity even if

 7 harmful?

 8      MR. STRUMWASSER:  Again, that adds irrelevant to

 9 the question.  The issue is not whether other

10 regulators find it harmful under other statutes.  It's

11 irrelevant.  And this witness was never a regulator in

12 an agency administering an acknowledgment statute.

13      MR. VELKEI:  Your Honor, it goes to harm.  If this

14 witness is going to offer testimony that he thinks that

15 there's harm associated with it, my question simply is,

16 "As an economist, do you typically find regulators that

17 sanction behavior that is harmful to consumers or

18 providers?"

19      THE COURT:  It assumes a lot of facts that I don't

20 have, so I'm going to sustain the objection.  You can

21 develop it if you want, if he knows.

22      MR. VELKEI:  Q.  Dr. Zaretsky, are you aware that

23 the DMHC has a nearly identical requirement to the CDI

24 with regard to acknowledging claims submitted by

25 providers?
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 1      A.  No, I'm not.

 2      Q.  Would it concern you if you were to learn that

 3 the DMHC takes the position that in fact no written

 4 acknowledgment letter is required?

 5      A.  No, it wouldn't concern me.

 6      Q.  Okay.  I'm going to switch gears, then, if we

 7 can, and talk about the form language.  All right?  So

 8 maybe if you could turn in your testimony, sir, to your

 9 discussion of the form language.

10      THE COURT:  Page?

11      MR. VELKEI:  Give me one second.

12          17 as well.  I think.  Yes.  And it begins

13 at Line 22:

14               "Failure to include notice of

15          rights on explanation of benefit

16          forms means that some consumers and

17          providers will not take advantage

18          of the opportunity to appeal

19          inappropriate claim denials to the

20          Department of Insurance."

21          Right?

22      THE WITNESS:  Yes.

23      MR. VELKEI:  Q.  Your conclusion that the failure

24 to include that language in the particular EOB form

25 would result in less appeals assumes that there's no
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 1 other way for that particular person to determine their

 2 right to an appeal, correct?

 3      A.  No, it doesn't assume that.

 4      Q.  Well, presumably if somebody is informed of

 5 their right to an appeal, the fact that it's not on a

 6 second document, how would that suggest that that

 7 person wouldn't continue to be incentivized to appeal a

 8 decision about their health insurance?

 9      MR. STRUMWASSER:  Objection, no foundation.

10      THE COURT:  Sustained.

11          You can rephrase.

12      MR. VELKEI:  Q.  I'd like you to actually explain

13 for me, Dr. Zaretsky, why in fact -- let me rephrase it

14 a little differently.

15          How is it that the failure to include the

16 notice of rights on an EOB form results in less

17 appeals, in your opinion?

18      A.  All things being equal, how it would result in

19 less appeals?  Is that your question?

20      Q.  What do you mean by "all things being equal"?

21      A.  I assume all things being equal.

22      Q.  I don't know what you mean by that.

23      MR. STRUMWASSER:  Well, then, I guess there's no

24 question pending.

25      MR. VELKEI:  There is a question pending.
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 1      Q.  What do you mean by "all things being equal"?

 2      MR. STRUMWASSER:  Objection --

 3      THE COURT:  Can you rephrase.  I'm not sure.

 4      MR. VELKEI:  My question was, "How is it that the

 5 failure to include the notice of rights in an EOB form

 6 results in less appeals?"

 7          And he says, "all things being equal."

 8          I don't know what that --

 9      MR. STRUMWASSER:  Actually, the pending question

10 is "What do you mean by that?"

11      THE COURT:  All right.  Stop.

12          Read it back.

13          (Record read)

14      MR. VELKEI:  Q.  Maybe you can walk -- let me

15 withdraw.

16          Maybe you can walk me through your analysis,

17 Dr. Zaretsky.

18          Again, your Honor, this is simply

19 demonstrative.

20          So consumer receives EOB -- right?  Without

21 certain disclosures -- right?

22          Now, your conclusion then without -- let's say

23 without certain disclosures related to a right to

24 appeal.  Right?

25      A.  Right.
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 1      Q.  You conclude that that will cause consumers

 2 not to file appeals.

 3      MR. STRUMWASSER:  Mischaracterizes his testimony.

 4      THE COURT:  Well, says it may result in fewer --

 5      MR. VELKEI:  Right.

 6      Q.  And if I'm incorrect, just tell me that I am.

 7 Some number of consumers are not going to file appeals,

 8 correct, under your view?

 9      A.  Some number of consumers under any view are

10 not going to file appeals.  They may not have to file

11 appeals.

12      Q.  Let's assume that the consumer wants to file

13 an appeal or has the right to an appeal.  Right?  I

14 understood from your conclusion that, because the

15 disclosure is not on the EOB, that means by necessity

16 some number of consumers won't file appeals; is that

17 correct?

18      MR. STRUMWASSER:  Does this hypothetical contain

19 an assumption about whether the consumer knows he has a

20 right to appeal?

21      MR. VELKEI:  We're getting there, Mr. Strumwasser.

22 You're a couple steps ahead of me.  I'm just trying to

23 understand -- I don't know what the basis of your

24 objection is, but I'm trying to understand what the

25 witness is testifying to.
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 1      MR. STRUMWASSER:  The basis is incomplete

 2 hypothetical.

 3      THE COURT:  I'm not going to rule on the objection

 4 because I haven't heard a question that is yet quite --

 5 that would be answerable.

 6      MR. VELKEI:  Let me try again, your Honor.  I

 7 thought I had done so, but I'm not always so

 8 articulate.

 9      Q.  I understand your testimony to be, sir, that

10 it's your conclusion that, because certain disclosures

11 were not included on the EOB, there were some number of

12 consumers that didn't file appeals as a result.  Is

13 that your conclusion?

14      A.  Yes.

15      Q.  Okay.  That would assume that those consumers

16 who did not file appeals did not know that they had a

17 right to an appeal, right?

18      A.  That's one of the reasons.  There could be

19 other reasons.

20      Q.  Let's focus there.  So at least some of your

21 conclusion that consumers wouldn't file appeals is

22 premised on the fact that they wouldn't otherwise know

23 they had a right to an appeal, correct?

24      A.  Correct.

25      Q.  So to the extent those consumers are in fact



18992

 1 told in other documents they have a right to an appeal,

 2 that would undercut your assumption, correct?

 3      A.  No, it wouldn't undercut my assumption.

 4      Q.  To the extent they were told they had a right

 5 to appeal, they would in fact know they had a right to

 6 appeal?

 7      A.  I don't know what those other documents are.

 8 They may not be reading those documents as they're

 9 reading an EOB.  An EOB is a pretty important document

10 for a consumer.  And when I said "all things being

11 equal," what I was thinking is you take two consumers

12 who had the same care, the same bill, the same EOB, and

13 they were both concerned.

14          The EOB raised issues, they thought their

15 liability was more -- the EOB suggested their liability

16 was more than they thought it would be.  One had the

17 notice where they can appeal and that they can appeal.

18 The other didn't.  The one with the notice is more

19 likely to appeal than the one without the notice.

20      Q.  Because in part you're assuming that the one

21 without the notice didn't know they had a right to an

22 appeal, correct?

23      A.  Didn't know they had the right and didn't know

24 the phone number to call and who to call.

25      Q.  So yes?
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 1      A.  Yes.

 2      Q.  Now, did you undertake any analysis to try to

 3 determine whether in fact there was any consumer that

 4 failed to file an appeal as a result of the absence of

 5 language in the EOB?

 6      A.  No.

 7      Q.  Can you -- were you presented with testimony

 8 of even one consumer, one complaint that a consumer

 9 made saying they didn't know they had a right to appeal

10 because the language was missing?

11      A.  I haven't seen any evidence.

12      Q.  Now, when we're talking about the disclosures

13 in the EOB, we're talking about disclosures related to

14 the right to an IMR, correct?

15      A.  I believe so.  I don't know what other

16 disclosures would be.

17      Q.  Were you aware in fact, Dr. Zaretsky, that

18 consumers were told in a number of documents that they

19 had a right to an appeal for an IMR?

20      A.  No, but I think I answered the question that I

21 don't -- I don't know if they take the other documents

22 as seriously or read the other documents as carefully

23 because the EOB is what would trigger, that is what

24 would trigger an appeal rather than, I believe, the

25 other documents.
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 1      Q.  You're now testifying that the EOB is what

 2 triggers a right to an IMR?

 3      A.  No.  I'm testifying that --

 4      THE COURT:  No, I understand what you're saying.

 5 The EOB, when you look at it, that triggers the

 6 person's thought --

 7      MR. STRUMWASSER:  Interest.

 8      THE COURT:  -- interest in doing something.

 9 That's what you're saying.

10      MR. VELKEI:  Q.  Presumably a denial of an appeal

11 is going to trigger that thought a little bit more,

12 correct?

13      A.  I'm sorry.

14      Q.  So you're not testifying that an EOB triggers

15 a right to an IMR, right?

16      A.  What I'm testifying to, an EOB raises a --

17 could cause a concern for the person who receives the

18 EOB that their liability was miscalculated.

19      Q.  Okay.  But you don't know with regard to those

20 people who receive the EOBs whether in fact they know

21 they have a right to an appeal, correct?

22      A.  Correct.

23      Q.  You really have no way of knowing one way or

24 the other whether in fact, when a consumer was reading

25 the EOB, they knew about the right to an IMR?
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 1      MR. STRUMWASSER:  Objection.  The way these

 2 questions are phrased they assume that there's only one

 3 kind of consumer and that he or she does or doesn't

 4 have knowledge as opposed to recognizing the diversity

 5 of the consumers and the variability of their

 6 circumstances.

 7      MR. VELKEI:  Let me withdraw the question.

 8      Q.  Do you know for certain that there was even

 9 one consumer who failed to file an appeal by virtue of

10 the fact that the information was not included in the

11 EOB?

12      A.  No, I have no evidence of that.

13      Q.  Were you aware in fact that there are a number

14 of documents that disclose a consumer's right to an

15 EOB?

16      THE COURT:  No.  It's a right to an IMR.

17      MR. VELKEI:  Q.  A right to an IMR?

18      A.  No.  I don't know what the number is.  I know

19 there's more than one document.

20      Q.  So you know in fact that there are documents

21 that do disclose the right to an IMR to a consumer?

22      A.  The only one I would know of other than that

23 would be the insurance policy itself or the booklet

24 that's distributed by the insurance company.

25      Q.  Right at the outset, when somebody signs up
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 1 with them, correct?

 2      A.  I think so, yes.

 3      Q.  Are you aware that there are in fact a number

 4 of documents after that where the right to an IMR is

 5 included?

 6      A.  No, no.

 7      Q.  I'd like to just show you one of those, sir.

 8          I believe this was previously marked, your

 9 Honor, as Exhibit 5300.

10      THE COURT:  Okay.

11      MR. VELKEI:  Q.  Why don't you take a moment to

12 look that over, sir.  Let me know when you're done.

13      A.  I've read it.

14      Q.  Okay.  Exhibit 5300 very clearly in the cover

15 letter itself informs a consumer of their right to

16 appeal to Department of Insurance, correct?

17      A.  Yes, correct, but this was -- this letter

18 is -- was initiated after they already appealed to

19 PacifiCare.

20      Q.  Okay.  And what's the significance of that

21 fact, sir?

22      A.  Significance is it comes much later, after

23 they've already gone through a process.

24      Q.  A process of the right to appeal.  You're

25 certainly not contending that the EOB fails to disclose
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 1 a consumer's right to appeal to the company and how to

 2 do so, correct?

 3      A.  I don't know if it does or doesn't, but that

 4 wasn't the assumption I was given.

 5      Q.  Have you even looked at the EOB?

 6      A.  I've looked at EOBs.  I haven't looked at the

 7 EOB in question here.

 8      Q.  So you haven't even looked at the allegedly

 9 non-conforming EOB in this case, sir?

10      A.  Correct.

11      Q.  Fair to say that the document continues to

12 provide disclosures with respect to consumers rights to

13 an independent medical review?

14      A.  Correct.

15      Q.  In fact, even goes so far as to attach an

16 application for such a review?

17      A.  Correct.

18      Q.  Hard to argue certainly at this stage in the

19 proceeding that the consumer wasn't made aware of their

20 rights, correct?

21      A.  At this stage, yes.

22      Q.  You certainly have no information -- or do you

23 know what other instances in which this right was

24 disclosed to consumers?

25      A.  No.
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 1      Q.  And did you even inquire with respect to that?

 2      A.  No.

 3      Q.  All right.  How about the EOP, the allegedly

 4 non-conforming EOP.  Did you even look at that, sir,

 5 prior to offering your testimony in this case?

 6      MR. STRUMWASSER:  I'm sorry.  I don't think the

 7 witness knows what EOP is.  It's kind of a PacifiCare

 8 term.

 9      MR. VELKEI:  I have a question pending.  If the

10 question is vague --

11      MR. STRUMWASSER:  Vague.

12      THE COURT:  Did you understand the question?

13      MR. VELKEI:  I'm happy to withdraw it, your Honor.

14      Q.  Do you know what an EOP is, Dr. Zaretsky?

15      A.  I believe it's explanation of payment, but you

16 can clarify it if I'm incorrect.

17      Q.  No.  I think you got it right.  So did you

18 look at the allegedly non-compliant EOP in this case?

19      A.  No.

20      Q.  Your conclusion nevertheless was that there

21 was some number of providers that didn't pursue an

22 appeal because it was not included in the EOP?

23      A.  Can you refer to the page of my testimony?

24      Q.  Yes, not a problem, sir.  Let me get that for

25 you.  You're going to have to give me a minute to look
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 1 back as well.

 2      A.  Sure.

 3      Q.  Page 17.  So it would be the same reference

 4 at Line 22:

 5               "Failure to include notice of

 6          rights and explanation of benefit forms

 7          means that some consumers and providers

 8          will not take advantage of the

 9          opportunity to appeal inappropriate

10          claim denials."

11          Right?

12      THE COURT:  And the EOP relates to the provider as

13 opposed to the consumer.

14      MR. VELKEI:  Yes, that's correct.

15      THE WITNESS:  I've read it.

16      MR. VELKEI:  Q.  Again, that assumes that those

17 consumers didn't otherwise know of their right to

18 pursue an appeal to the Department?

19      THE COURT:  Not consumer, provider.

20      MR. VELKEI:  Q.  Provider.

21          Thank you, your Honor.

22      A.  Please repeat the question.

23      Q.  Yes.  So the conclusion that there's some

24 number of providers -- that you think there may be some

25 number of providers that didn't pursue an appeal again
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 1 assumes that that provider didn't otherwise know about

 2 their right to an appeal, correct?

 3      A.  Correct.

 4      Q.  Do you have anything to suggest that there is

 5 even one provider that failed to pursue an appeal

 6 because the language at issue wasn't included in the

 7 EOP?

 8      A.  I have not seen any evidence, no.

 9      Q.  Did you look for any, sir?

10      A.  No.

11      MR. VELKEI:  I actually think this is an

12 appropriate time to break.  I should be done, your

13 Honor, by tomorrow morning.

14      THE COURT:  Did you want to come back at 1:00?

15      MR. STRUMWASSER:  That's a great idea.

16      MR. VELKEI:  We can do that or even 1:30.  I think

17 if we come back at 1:30, I'll be done by the morning

18 tomorrow, and so that should be fine.  I don't think we

19 need to come back early, in other words.

20      MR. STRUMWASSER:  We're breaking at 11:30.  I

21 think, for good work habits and so that people don't

22 get slovenly, let's come back at 1:00.

23      THE COURT:  All right.

24      MR. VELKEI:  Sounds good.

25          (Luncheon recess taken at 11:27 a.m.)
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 1                     AFTERNOON SESSION

 2          (Whereupon, all parties having been

 3           duly noted for the record, the

 4           proceedings resumed at 1:30 p.m.)

 5                         ---o0o---

 6      THE COURT:  Go back on the record.

 7         CROSS-EXAMINATION BY MR. VELKEI (resumed)

 8      MR. VELKEI:  Q.  Good afternoon, Dr. Zaretsky.

 9          As an economist, you recognize the importance

10 of the corporate form, correct?

11      A.  I'm sorry.  I missed that.

12      Q.  As an economist, you understand and recognize

13 the importance of the corporate form?

14      A.  The legalized -- a corporation?  Yes, sir.

15 Yes.

16      Q.  As a general proposition, the corporate form

17 should be respected, would you agree?

18      MR. STRUMWASSER:  Vague.  For what purpose, and --

19      THE COURT:  He said as a general proposition.  If

20 he can't answer it he -- overruled.

21      THE WITNESS:  A corporate -- if a company is a

22 corporation, the reason they're a corporation, the idea

23 to become a corporation -- yes, it's a legal entity.

24 And whatever -- I mean, yes.  It's a legal -- it's

25 legal.
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 1      MR. VELKEI:  Q.  Okay.  Now I'd like you to turn

 2 to Page 9 of your testimony if you can, sir, and

 3 focusing you on Lines 4 to 6.

 4          And Neil, if you'd put that up on the screen.

 5          Now, Dr. Zaretsky, in your testimony, you are

 6 adopting the view that United is the relevant entity

 7 for purposes of assessing the penalty, correct?

 8      A.  Correct.

 9      Q.  You're doing this even though United is not a

10 respondent in this case, correct?

11      A.  Right.

12      Q.  And even though UnitedHealth Group does not

13 sell insurance in the State of California, correct?

14      A.  I do not know whether or not they sell

15 insurance in California.

16      Q.  So you've reached this decision irrespective

17 of whether they do or they don't?

18      A.  Right.

19      Q.  I want to turn to Page 6 of your testimony and

20 in particular Lines 24 through 26 of that testimony,

21 sir.  And the statement is:

22               "It doesn't matter whether

23          specific decisions relevant to

24          Equation 1 were made by officers of

25          UnitedHealth Group or one of its
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 1          affiliates or subsidiaries."

 2          Do you see that?

 3      A.  Yes.

 4      Q.  You said for your purposes, irrespective of

 5 what entity may or may not have made the decision, you

 6 are still treating it as the decision of UnitedHealth

 7 Group, correct?

 8      A.  Correct.

 9      Q.  So in effect, you are not recognizing a

10 distinction of the corporate form between UHG or any of

11 its affiliates?

12      A.  All I'm recognizing is PLHIC is a subsidiary

13 of United; it's owned by United.

14      Q.  But for purposes of treating UHG as the

15 relevant entity, you are essentially disregarding any

16 distinction amongst the corporate entities?

17      A.  For that purpose, yes.

18      Q.  Now, I believe your conclusion rests on the

19 fact that control ultimately sits with the board of the

20 publicly traded corporation.  And that's really just

21 continuing on from your testimony there; is that

22 correct, sir?

23      A.  Yes.

24      Q.  You also point to the fact that profits

25 ultimately go to the shareholders, correct?
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 1      A.  Correct.

 2      Q.  Now, that's certainly not enough in your

 3 opinion to pierce the corporate veil, is it,

 4 Dr. Zaretsky?

 5      A.  See, you're going to have to explain what you

 6 mean by "pierce the corporate veil."

 7      Q   Let me just -- as an economist, testifying

 8 here as an expert economist, is it your testimony you

 9 have never heard that term?

10      A.  I've heard the term, yes.

11      Q.  Would it be fair to say that, in certain

12 circumstances where a shell company has insufficient

13 assets to honor a judgment, one can, for limited

14 purposes, pierce the corporate veil?

15      A.  I'm uncomfortable -- you know, I've heard the

16 term "pierce the corporate veil."  I've never been

17 cross-examined on the term "pierce the corporate veil."

18          I think what you're meaning is -- what I'm

19 asserting, what I believe, is that United is the

20 responsible party.  PacifiCare is a subsidiary of

21 United, and United is accountable.

22      Q.  To be clear, though, then, Dr. Zaretsky, you

23 are not advocating the position that the Court here

24 should pierce the corporate veil with respect to PLHIC,

25 the entity that's the respondent in this case, are you?
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 1      MR. STRUMWASSER:  Under the witness's prior

 2 testimony, the phrase "pierce the corporate veil" is

 3 undefined for him, so it's an ambiguous question.

 4      THE COURT:  Do you understand the question?

 5      THE WITNESS:  I'm having a problem with "pierce

 6 the corporate veil."

 7          Is there another way you could put it?

 8      MR. VELKEI:  Q.  I mean, I think it -- a fair

 9 inference from you're not understanding -- you're

10 certainly not contending in this instance -- let me

11 withdraw the question.

12          Now, in connection with this conclusion that

13 United is the relevant entity for purposes of penalty

14 assessment, you have actually gone to the length of

15 considering fines purportedly assessed against United

16 affiliates outside of California, correct?

17      A.  Assigned against United as a whole.

18      Q.  To be clear, sir, understanding that PLHIC is

19 the respondent in this case, for purposes of your

20 opinions, you are essentially imputing some

21 significance to the fact that United or its affiliates

22 outside of California may have been fined in other

23 jurisdictions, correct?

24      A.  May have been fined for the same violation --

25 same types of violations.  If it's resulting from -- or
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 1 violations resulting in the effort to pursue the

 2 synergies; is that what you're talking about?

 3      Q.  I think my question was clear, sir.  I just

 4 want to make sure I understand.  You are in fact

 5 advocating that the Court should consider fines against

 6 entities other than PLHIC in connection with this

 7 proceeding, correct?

 8      A.  Not advocating anything.  I believe that

 9 United is the accountable party and that's the party

10 that the fines should be assessed against.

11      Q.  But you considered in that context fines

12 against companies other than PLHIC and outside of

13 California, correct?

14      A.  United is not headquartered in California, so

15 that -- to the extent United is not headquartered in

16 California, yes.

17      Q.  And you were also taking into account in your

18 conclusions the financial condition of the parent

19 public corporation, correct?

20      A.  Correct.

21      Q.  I believe you state, sir -- why don't we turn

22 your attention if we can to Page 8 and focusing on

23 Lines 27 and 28, following on to the next page.

24          You actually say that:

25               "Calculating a penalty with
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 1          reference to PacifiCare would create

 2          the incentive for a potential

 3          violator to establish a shell

 4          subsidiary that's sufficient

 5          to pursue the violations but

 6          insufficient to enable assessment

 7          of a penalty large enough to

 8          deter a parent from changing its

 9          harmful behavior."

10          So to be clear, the first thing you're saying

11 is the penalty should not be assessed with reference to

12 PacifiCare, correct?

13      A.  Should not be -- what do you mean by "with

14 reference to"?

15      Q.  I'm using your words, sir.

16      A.  Okay.  I agree.  Okay.

17      MR. STRUMWASSER:  I'm sorry.  Where are the words?

18      THE COURT:  It says, "calculating a penalty with

19 reference to PacifiCare."

20      MR. VELKEI:  Q.  Now, you're certainly not

21 contending in this case that PacifiCare is a shell --

22 PLHIC is a shell corporation, are you, sir?

23      A.  No.

24      Q.  You've done no such analysis of any kind that

25 would support that, correct?
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 1      A.  Correct.

 2      Q.  Were you asked to assume it for purposes of

 3 your analysis?

 4      A.  To assume that it was a shell corporation?

 5      Q.  Yes, sir.

 6      A.  No.

 7      Q.  So presumably you have not seen any evidence

 8 that would support a conclusion that PLHIC is a sell

 9 corporation, correct?

10      A.  Correct.

11      Q.  Now I want to focus if I can on a few

12 statements that you made or that were referenced within

13 the question at the end of Page 8, beginning at

14 Line 21.

15               "I will now ask you to add

16          a further assumption that, after

17          the acquisition, United began

18          phasing out PacifiCare's insurance

19          business."

20          You did in fact make this assumption for

21 purposes of your analysis, sir?

22      A.  Yes.

23      Q.  What exactly does that mean?

24      A.  Exactly what it says.  It means they're

25 phasing out of the insurance business.  They've lost --
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 1 they're don't have anywhere near as many members as

 2 they had in the past.  And I understand they have very

 3 few members now.

 4          And my understanding from what I've been

 5 told -- and I don't recall exactly --

 6      Q.  Right.

 7      A.  -- that they will cease to be operating

 8 sometime in the near future.

 9      Q.  Are you suggesting, sir, that there is no more

10 PacifiCare business in the State of California?

11      A.  No, I'm not suggesting that.

12      Q.  Then what are you assuming, that there is some

13 business but not very much?

14      A.  I'm assuming there is some business, not very

15 much and, in the near term, there might not be any.

16      Q.  Would it surprise you to learn that there are

17 close to 1 million PacifiCare members currently in the

18 State of California?

19      A.  I'm referring to PLHIC.  I'm sorry.

20      Q.  So you're really talking about withdrawal of

21 the PLHIC PPO product in place of the United PPO

22 product, correct?

23      A.  Please repeat that.

24      Q.  You really are referring then to the

25 withdrawal of the PLHIC PPO product in place of the
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 1 United PPO product?

 2      A.  Correct.

 3      Q.  Are you suggesting, sir, that there is

 4 something wrong with withdrawing the PLHIC PPO product?

 5      A.  No.

 6      Q.  You understand that, in fact, the regulators

 7 approved that withdrawal?

 8      A.  I don't know that, but I didn't say there was

 9 anything wrong with it.

10      Q.  Did you undertake any kind of inquiry with

11 regard to what, if any, members remain within the PLHIC

12 entity, sir?

13      A.  No, but I believe I received some information

14 it was very few, and I cannot tell you the number.

15      Q.  Based upon that conclusion that there are a

16 very few, does that then help you draw the conclusion

17 that it's appropriate to essentially take up all of the

18 surplus from PLHIC in connection with this penalty.

19      MR. STRUMWASSER:  Mischaracterizes his testimony.

20 He didn't say whether it was appropriate.

21      THE COURT:  Overruled.

22      THE WITNESS:  The question again, please?

23      MR. VELKEI:  Can you read that back?

24          (Record read)

25      MR. VELKEI:  Let me withdraw that question.  I'm
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 1 happy to.

 2      Q.  Does this assumption, sir, about quote/unquote

 3 "phasing out PacifiCare's insurance business" support

 4 your conclusion that United should be the relevant

 5 entity?

 6      A.  No.

 7      Q.  It is more focused upon whether in fact a

 8 $700 million penalty would cause substantial ruin to

 9 PLHIC?  Is that the premise then?

10      A.   No.

11      Q.  What's the significance of the assumption that

12 United began phasing out PacifiCare's insurance

13 business?

14      A.  The conclusion based on that assumption is

15 that PLHIC has very little need for a large surplus in

16 the near future.  They have very few business needs.

17 The only business needs are basically -- are what it

18 takes to wind down their operations and have enough

19 reserves if they need it, in addition to the reserves

20 they've already booked.

21      Q.  Did you undertake any analysis to confirm that

22 fact prior to issuing your testimony in this case?

23      MR. STRUMWASSER:  He didn't issue anything.  Can

24 we say "filed the testimony"?

25      THE COURT:  Sure.
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 1      THE WITNESS:  To confirm what fact?  I'm sorry.

 2      MR. VELKEI:  Q.  That PLHIC in fact has no

 3 significant membership that would require a need for

 4 the surplus that's sitting in the corporate form?

 5      A.  I was given information they have very few

 6 members.  And I can see they have a surplus or a net

 7 worth, if you will, in the high 600 millions.

 8          And I know that they have reserves set aside

 9 of something in the 30 millions.  And those reserves

10 are intended to meet the claims that are unaccounted

11 for if needed.

12      Q.  Dr. Zaretsky, what information were you given

13 to assure yourself that there are very few members left

14 in PLHIC?

15      A.  I was -- what information was I given?

16      Q.  Yes, sir.

17      A.  I was given information there's very few

18 members in PLHIC, and I'm trying to see if the actual

19 number was provided to me.  I don't believe it was.

20 Let me check.

21          Page 14, Line 21:

22               "Focusing on PLHIC, assume that

23          PLHIC now insures fewer than 10,000

24          lives, that is, that it has lost over

25          90 percent of its pre-acquisition
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 1          membership, and no new policies are

 2          being written on PLHIC underwritten

 3          policies."

 4      Q.  Understood.  And that was provided by the

 5 Department of Insurance?

 6      MR. STRUMWASSER:  It was provided in the question.

 7 I think that's what is called for here.

 8      MR. VELKEI:  Q.  Assumption was given to you by

 9 the Department, sir.

10      A.  Given to me by counsel.

11      Q.  Mr. Strumwasser?

12      THE COURT:  The assumption was given in the

13 question by counsel.

14      MR. VELKEI:  Okay.

15      Q.  You also make a conclusion that United caused

16 PacifiCare to issue large dividends, correct?

17      A.  Yes.

18      Q.  And this was an assumption that you were asked

19 to make, is embedded the question, same as the other

20 one?

21      A.  Well, let me know what the question is.

22      THE COURT:  Page 8, Lines 22 through 25.

23      THE WITNESS:  That was an assumption given to me,

24 yes.

25      MR. VELKEI:  Q.  Did you test this assumption,
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 1 Dr. Zaretsky?

 2      A.  I tested the assumption that large dividends

 3 were issued by PacifiCare.  I didn't test the

 4 assumption that it was caused by United.  But since

 5 United was a subsidiary of -- excuse me -- since

 6 PacifiCare is a subsidiary of United, I think it's a

 7 logical conclusion.

 8      Q.  Presumably, this assumption supports your

 9 conclusion that United should be the relevant entity

10 for purposes of this enforcement proceeding?

11      A.  It's not the only thing that supports my

12 conclusion but it does lend further evidence regarding

13 my conclusion.

14      Q.  There's certainly nothing wrong with issuing

15 dividends, is there, Dr. Zaretsky?

16      A.  No.

17      Q.  It's a regular part of the corporate

18 structure, correct?

19      A.  Correct.

20      Q.  In fact, in the context of a regulated entity

21 like PLHIC, PLHIC must actually get the approval of the

22 Department of Insurance before issuing such dividends,

23 correct?

24      A.  Correct.

25      Q.  And it's done precisely to make sure that the
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 1 regulated entity is adequately funded for any potential

 2 liabilities, including something like this proceeding,

 3 correct?

 4      A.  Correct.

 5      Q.  In fact, the Department has refused to allow

 6 PLHIC to issue such dividends precisely so that it will

 7 have sufficient assets to address any judgment in this

 8 case, correct?

 9      MR. STRUMWASSER:  Objection, vague as to time.

10      THE COURT:  All right.  You want to put it in

11 time?

12      MR. VELKEI:  Q.  At any point in time.

13      MR. STRUMWASSER:  At least some point in time?

14      MR. VELKEI:  I think you know what I'm talking

15 about.

16      MR. STRUMWASSER:  I do, but the record doesn't.

17      MR. VELKEI:  All right.  So perhaps we can read

18 the question back.  If you need some clarification, I'm

19 happy to give it to you.

20          (Record read)

21      MR. VELKEI:  At any point in time.

22      THE WITNESS:  There's an exhibit in my testimony

23 documenting that they were denied the ability to issue

24 dividends, I believe, for calendar year 2010.

25      MR. VELKEI:  Q.  And where is that, sir?
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 1      A.  It's Exhibit H to my testimony.

 2      MR. STRUMWASSER:  1082-H.

 3      MR. VELKEI:  Q.  So yes, in fact, you are aware

 4 that the Department of Insurance has frozen issuance of

 5 dividends for the specific reason of making sure there

 6 are sufficient assets to satisfy any judgment in this

 7 case, correct?

 8      A.  I don't know if that's the only reason, but I

 9 know that they are not allowed to issue dividends.

10      Q.  Did you understand what the reason was,

11 Dr. Zaretsky?

12      A.  I believe that's the -- that's the reason

13 behind that.  I don't at this point have documentation

14 on that.  I believe that's the case.

15      Q.  Okay, sir.  Now I'd like to just touch on

16 briefly the testimony around whether there is -- that

17 the surplus that sits within PLHIC -- you testified on

18 Monday that your $700 million assumed penalty would

19 have no impact on consumers because the, quote, "...the

20 business needs of PacifiCare Life and Health Insurance

21 are wound down.  They really don't have any business

22 needs."

23          Does that sound about right, sir?

24      A.  Yes.

25      Q.  To be clear, the basis of your conclusion is,
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 1 because it no longer serves members, there are no

 2 members that would be harmed by an assumed

 3 $700 million fine, correct?

 4      A.  Correct.

 5      Q.  Mr. Zaretsky, are you aware that there are

 6 currently over 60,000 fully insured customers and

 7 250,000 specialty customers in over 20 states that are

 8 still covered by PLHIC?

 9      A.  No.

10      MR. VELKEI:  I'd like to introduce as exhibit next

11 in order a chart demonstrating PLHIC membership as of

12 March 31st, 2011.

13      THE COURT:  5584

14          (Respondent's Exhibit 5584 marked for

15          identification)

16      THE COURT:  When you say "specialty," you're

17 talking about the --

18      MR. VELKEI:  Optimum.

19      THE COURT:  But Ovations is the Medicare

20 supplement?

21      MR. VELKEI:  Q.  I believe so, your Honor.

22      THE COURT:  And Optimum is the other covered

23 things?

24      MR. KENT:  Dental, behavioral health, I believe.

25      THE COURT:  Okay.
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 1      MR. VELKEI:  Q.  Those members could potentially

 2 be impacted by a $700 million penalty, correct?

 3      A.  Only if PLHIC is determined by the trier of

 4 fact to be the only entity that would be assessed that

 5 penalty.

 6      Q.  And fair to say, Dr. Zaretsky that you did not

 7 factor into your analysis the fact that there are

 8 approximately 60,000 fully insured members within PLHIC

 9 and approximately 250,000 specialty members, correct?

10      A.  Correct, not in that portion of my analysis.

11 But I also said -- we talked about it -- that I believe

12 United is really the responsible party and the

13 accountable one.

14      MR. VELKEI:  I have no further questions at this

15 time, your Honor.

16      THE COURT:  Any redirect?

17      MR. STRUMWASSER:  I do have some, but I was

18 counting on Mr. Velkei's representations.

19          Why don't we do this.  We're good until 4:00

20 or whatever?

21      THE COURT:  Yes.

22      MR. STRUMWASSER:  We need -- how about if we come

23 back at 2:00.

24      THE COURT:  Sure.

25      MR. VELKEI:  That's fine with us.
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 1          (Recess taken)

 2      THE COURT:  All right.  We'll go back on the

 3 record.

 4          Did you have any redirect?

 5      MR. STRUMWASSER:  Yes, your Honor.

 6          REDIRECT EXAMINATION BY MR. STRUMWASSER

 7      MR. STRUMWASSER:  Q.  Dr. Zaretsky, do you have

 8 5584, this last exhibit, handy?

 9      A.  Yes, I do.

10      Q.  And you do have a copy of your pre-filed

11 direct testimony, I take it?

12      A.  Yes, I do.

13      Q.  Now, you testified in your pre-filed direct

14 testimony to numbers for surplus and reserves, right?

15      A.  Correct.

16      Q.  On Page 15?

17      A.  Yes, yes.

18      Q.  You testified 68 million in surplus and

19 36.3 million in reserves.  Do you know whether those

20 numbers represent California-only PacifiCare business

21 or are company-wide?

22      A.  They're company-wide.

23      Q.  Did you have occasion during the break to

24 confirm that fact?

25      A.  Yes.
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 1      Q.  How did you do so?

 2      A.  I talked to the bureau chief of the financial

 3 analysis division in the Department of Insurance, Ann

 4 Tang, T-A-N-G.

 5      Q.  And that was what -- information she

 6 confirmed?

 7      A.  That's the information she gave me, yes.

 8      Q.  So insofar as your opinion about the

 9 availability of surplus held by PacifiCare for the

10 payment of a possible large fine in this case is

11 concerned, does the fact that the company has this

12 additional out-of-state business alter that opinion?

13      A.  No, it doesn't.

14      Q.  Now, in addition, you testified that -- let me

15 just ask you about that.  Did you hear counsel, when

16 5584 was marked, identify the bulk of the business

17 shown on that exhibit as behavioral, dental, and vision

18 coverage?

19      A.  Yes.

20      Q.  Do you have any knowledge of whether

21 behavioral, dental, and vision coverage is the kind of

22 business that presents a high or low need for -- risk

23 of needing surplus because of under-reserving?

24      MR. VELKEI:  Lack of foundation.

25      THE COURT:  Overruled.
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 1      THE WITNESS:  I think it's relatively low compared

 2 to traditional health insurance.

 3      MR. STRUMWASSER:  Q.  Why is that?

 4      A.  Because these are benefits that are largely

 5 predictable, usually not very high cost, and they

 6 usually have pretty strict limits on their usage.

 7      Q.  On coverage?

 8      A.  On coverage, yes.

 9      Q.  Now, you also testified that the bulk of the

10 surplus was available for the payment of a large fine

11 because of your -- the assumption that you were given

12 in the question that the company was essentially in

13 run-off.  And that appears not to be the case, correct?

14      A.  Correct.

15      Q.  Does that affect your opinion about whether or

16 not the bulk of the surplus is or how much of the

17 surplus is available to pay a large fine in this case?

18      A.  No.  It -- there is a significant amount of

19 the surplus that's available.  It might be less that's

20 available, but there is still a significant amount

21 available.

22          And if the company, after -- during these

23 proceedings or after, if the company disagrees with

24 that, they can justify or show evidence to the

25 contrary.
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 1      Q.  So it would be the company that would have the

 2 evidence of the need for more surplus?

 3      MR. VELKEI:  Objection, leading.

 4      THE COURT:  Overruled.  He can lead him.

 5      MR. STRUMWASSER:  Q.  Dr. Zaretsky, does the

 6 attempt by the company late last year to upstream

 7 $120 million in dividends have any -- provide you with

 8 any information about the availability of funds to pay

 9 a nine-figure penalty?

10      A.  Yes.

11      MR. VELKEI:  Objection, argumentative, your Honor.

12 Upstream $120 million?

13      THE COURT:  That was the dividend that was

14 offered.  I'll allow it.

15      MR. STRUMWASSER:  Q.  And your answer was yes?

16      A.  Yes, my answer was yes.

17      Q.  And what does that tell you?

18      A.  Tells me that they had $120 million they could

19 spare.

20      Q.  Mr. Velkei asked you this afternoon about the

21 corporate form and directed you to testimony regarding

22 the fact that United stood to profit from the synergies

23 that have been addressed in your testimony.

24          Did you, in your direct testimony, identify

25 any other reason why United is the appropriate entity
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 1 for purposes of this -- of assessing a penalty?

 2      MR. VELKEI:  Could you read that back because

 3  I don't follow the diagnostics behind the question.

 4          (Record read)

 5      MR. VELKEI:  I said nothing about standing to

 6 profit from synergies.

 7          Your Honor, I would ask that at a minimum he

 8 rephrase the question.

 9      MR. STRUMWASSER:  I was referring precisely the

10 parts of the testimony that were highlighted in yellow.

11      THE COURT:  All right.  I'll allow it.

12      THE WITNESS:  I'm sorry.  The question was?

13      MR. STRUMWASSER:  Q.  In addition to the fact that

14 United receives the profits from PacifiCare as its

15 owner, were there any other reasons why you felt that

16 United was the appropriate entity to focus on that you

17 addressed in your testimony in your pre-filed

18 testimony?

19      MR. VELKEI:  Objection, assumes facts not in

20 evidence.  United is not the owner of PLHIC.  It also

21 is vague as to what United entity we're talking about.

22          Are we talking about UnitedHealth Group, which

23 is the public company?  If so, they're not the owner of

24 PLHIC; assumes facts not in evidence.

25      MR. STRUMWASSER:  I'll be glad to amend the
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 1 question to say "UnitedHealth Group" and "ultimate

 2 owner."

 3      MR. VELKEI:  Could you rephrase then?

 4      MR. STRUMWASSER:  I think I just did.

 5      THE COURT:  Do you have the question in mind?

 6      THE WITNESS:  Yes, I do.

 7      THE COURT:  All right.

 8      THE WITNESS:  The other reason, major reasons are

 9 the decisions to pursue the synergies were made by

10 United employees and -- high level employees.  And the

11 synergies were implemented by United employees.

12      MR. STRUMWASSER:  Q.  Can you point for the

13 Judge's benefit to where that is addressed.

14      THE COURT:  In his direct --

15      MR. STRUMWASSER:  His pre-filed, yes.

16      THE WITNESS:  Sorry.

17      MR. STRUMWASSER:  In the interest of time, can I

18 give him a hint?

19      THE COURT:  Sure.

20      MR. STRUMWASSER:  Q.  Take a look at Page 8.

21      A.  That's where I was.  I'm sorry.  Could you

22 read the --

23      Q.  Yeah, I'm specifically referring to the

24 question and answer starting on Line 12 and the answer

25 starting 14 to 17?
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 1      A.  Okay.  My answer -- my testimony regarding the

 2 perceived gain and expected penalty referred -- imputed

 3 to United rather than PacifiCare.  Why?

 4          Deterrence theory focuses on the entity that

 5 made the decisions leading to the violations and also

 6 that stood to gain from the violations.  And under the

 7 assumptions I've been given, the actions were the

 8 result of policies, budgets, decisions made by United.

 9 And United stood to gain or lose from the decisions.

10          The deterrence, then, has to be from the

11 perspective of United because that's the one that would

12 be deterred with a fine at the deterrence -- at the

13 full deterrence level.

14      Q.  And that's the testimony you were just

15 referring to?

16      A.  Correct.

17      Q.  Mr. Velkei was kind enough to credit you with

18 an invention of a new form of deterrence in his

19 preambles to some of his questions.

20          Did you go back over some of the literature,

21 the optimal deterrence literature, for evidence that,

22 for example, the formula F must be greater than G over

23 P, to find evidence that that was something that had

24 been applied in the literature well before you?

25      A.  Yes.
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 1      MR. STRUMWASSER:  Our next in order, your Honor.

 2      THE COURT:  1086

 3          (Department's Exhibit 1086 marked for

 4           identification)

 5      MR. VELKEI:  Do you have the actual articles that

 6 are being referenced here and the full names of these

 7 people?

 8      MR. STRUMWASSER:  Yeah, give him a second.  Okay?

 9      Q.  Dr. Zaretsky, is 1086 a -- four bullet points

10 that were prepared at your direction?

11      A.  Yes.

12      Q.  In general, what do these four bullet points

13 represent?

14      A.  They represent descriptions given in the

15 literature by other economists regarding the formula G

16 over P.

17      Q.  And so the first bullet is identified with

18 Jeremy Bentham.  And I think there would be some

19 utility in your identifying the source of that bullet.

20      A.  This was one that was well before me.  Jeremy

21 Bentham wrote in the 18th century and there were some

22 revisions into the 19th century.  But the classic

23 publication which is referred to in, I guess, virtually

24 all the subsequent literature that discusses deterrence

25 and public enforcement of law, "Jeremy Bentham:  An
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 1 Introduction to the Principles of Morals and

 2 Legislation."

 3          And the edition I had access to was 1823.

 4      Q.  Do you have a page number for us?

 5      A.  And Page 16.

 6      Q.  We have a quotation from Polinsky and Shavell.

 7 Would you identify what the significance of that is and

 8 where it comes from?

 9      A.  Yes.  They are strong proponents of the

10 optimal deterrence theory, which we've also referred to

11 as partial defense which is based on harm.  Although

12 they do take exception in the case when the defendant's

13 gain is socially illicit.  And in that situation, they

14 think it's desirable to extract the defendant's gain.

15      Q.  And the third -- I'm sorry.  We need the

16 speaking footnote.

17      A.  The citation "Punitive Damages in Economic

18 Analysis," Harvard Law Review, February 1998, Page 151.

19      Q.  And the Hylton quotation, what's the point

20 here?

21      A.  He sets forth case -- areas where the

22 appropriate formula does result in disgorging the

23 defendant's gain.

24      Q.  As opposed to the harm?

25      A.  As opposed to the harm.  And the article is --
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 1 his name is Keith N. Hylton, H-Y-L-T-O-N -- "Punitive

 2 Damages in the Economic Theory of Penalties,"

 3 Georgetown Law Journal, November 1998.  And this

 4 citation -- this quote is from Page 423.

 5      Q.  And the last bullet, please?

 6      A.  This one is by Dau-Schmidt.  "The notion of

 7 including criminal benefits in the context of social

 8 welfare seems to defy common sense."  And that quote

 9 comes from Kenneth G. Dau-Schmidt, S-C-H-M-I-D-T, "An

10 Economic Analysis of the Criminal Law as a

11 Preference-Shaping Policy," Duke Law Journal, February

12 1990, Page 12.

13      Q.  What is the relevance of the reference to

14 including criminal benefits in the concept of social

15 welfare?  Why is that relevant to this question?

16      A.  Well, it's relevant for a very important

17 reason.  The partial deterrence advocates and theorists

18 call for optimal deterrence, which is defining --

19 calculating the benefit based on the harm divided by

20 the probability of detection and enforcement.

21          And the reason is, if the gain to the violator

22 exceeds the harm to the victim, that adds to the

23 wealth, social welfare, or the wealth of society.

24          So, for example, if a violator from an action

25 profits by $1,000 and causes $900 [sic] worth of harm,
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 1 that adds $900 to social welfare or to wealth, which

 2 values the gains of the violator as much as -- weights

 3 them the same as it weights the losses to the victim.

 4          And that is something that will not -- that

 5 concept, number one, Dau-Schmidt disagrees with that

 6 concept because he doesn't agree that criminal benefits

 7 should be included in the social -- should be included

 8 in the social welfare function, as they call it, which

 9 is an equation that calculates total benefit to

10 society.

11          It also, if the gain is greater than the harm,

12 there's no deterrence.  As a matter of fact, it

13 encourages pursuit of the same illegal activity because

14 the violator is still going to be gaining.  And society

15 is basically saying, if they adopt that approach, that

16 that's okay.

17      Q.  Dr. Zaretsky, I think you may have misspoken.

18 You posited -- you said, "So for example, if a violator

19 from an action profits by $1,000 and causes 900 worth

20 of harm" --

21      A.  I said "100 worth of harm" I thought.

22      Q.  Oh, okay.  I'm sorry.

23      A.  Then it adds $900 to the social welfare.

24      Q.  Okay.  Thank you.

25      MR. VELKEI:  Might I ask a question?  Would it be
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 1 okay for the Department just to agree to produce the

 2 underlying articles that support this chart?  We've

 3 done the same for the Department.

 4      MR. STRUMWASSER:  Sure, no problem.

 5      MR. VELKEI:  Terrific.  Thank you.

 6      MR. STRUMWASSER:  Q.  Earlier this week -- and I

 7 confess that the days are floating together now in my

 8 mind -- you were asked whether you had any evidence

 9 that United actually engaged in an analysis of the

10 values of G and P.  And you said that you did not have

11 any evidence that they actually sat down and analyzed

12 it.

13          Is that question of whether or not United had

14 actually engaged in an analysis, explicit analysis of G

15 and P, another topic that you did address in your

16 pre-file testimony?

17      A.  Yes, I did.

18      Q.  Where?

19      A.  On Page 7.  There's a question:

20               "Do you mean that the United

21          leadership actually sat down and

22          performed this calculation, decided

23          the risks of penalties was low and

24          that they should therefore

25          aggressively seek synergies?"
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 1          And I responded "no."

 2      Q.  Right, and for reasons that we won't test the

 3 Judges's patience on by reading again.

 4          You were also asked questions about whether

 5 the number of violations was -- was reflected in the

 6 formula F equals -- is greater than G over P.  Is that

 7 a topic that you addressed in your direct testimony?

 8      A.  Yes, it is.

 9      Q.  Where?

10      A.  I addressed it on Page 5, Lines 9 through 26.

11      Q.  Just summarize -- don't read, but just

12 summarize how that addresses it.

13      A.  It basically sets forth different types of

14 penalties that could be committed or different types

15 of -- excuse me -- different types of violations that

16 could be committed and different penalties that would

17 go with those types of violations and different

18 probabilities for each of those.

19          And it basically shows a weighted sum of

20 P times F, where each of the P is for the specific type

21 of penalty -- excuse -- yeah, the specific type of

22 violation, and each of the Fs are the fines associated

23 with those violations.  And it then calculates a

24 weighted sum.

25      Q.  So when you use the simpler equation or
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 1 inequality F is greater than G over P, is that a

 2 shorthand for the more complicated formula?

 3      A.  Yes.

 4      Q.  Now, for purposes of deterrence theory -- and

 5 by the way, let me ask you this.  Is there a term that

 6 is used in the literature to refer to the deterrence

 7 theory that is based on Bentham and on gain rather than

 8 harm?

 9      A.  Yes.

10      Q.  What is that term?

11      A.  It's in the Hylton writing.  It's referred to

12 as classical deterrence theory.

13      Q.  Now, for purposes of this classical deterrence

14 theory, the G and the P, do they have to account for

15 some, all, or some other quantity of the gain and the

16 probability of detection and enforcement?

17      A.  They have to account for all of it if we want

18 to deter all the behavior.

19      Q.  You were also asked questions about the

20 consistency of and providence of the definition of P to

21 include both detection and enforcement.

22      THE COURT:  I don't need two though.

23      MR. STRUMWASSER:  Oh, right, your Honor.

24      THE COURT:  Actually, when you're producing the

25 underlying articles, you might want to get an extra
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 1 set.

 2      MR. STRUMWASSER:  Will do.

 3      MR. VELKEI:  Tough reading, I warn you.  I've read

 4 a few of them.

 5      MR. STRUMWASSER:  But you feel so virtuous when

 6 you're done.

 7          So 1087, your Honor?

 8      THE COURT:  Yes, 1087.

 9          (Department's Exhibit 1087 marked for

10           identification)

11      MR. STRUMWASSER:  Q.  Okay.  This is another

12 exhibit that was prepared at your direction?

13      A.  Yes.

14      Q.  And what are these three bullets?

15      A.  These are the definitions -- to back up a

16 little bit, I was asked -- Mr. Velkei asked me

17 yesterday where in the literature did I see the

18 probability of detection and enforcement both mentioned

19 as the appropriate denominator for the equation that

20 calculates the fine.  And I had insisted that, whether

21 they say detection and enforcement or just detection or

22 just probability, it means the same thing.  They mean

23 detecting and prosecuting the violation.

24          So here are references from the literature.

25 The first, Becker, and that's at page 207.  "The
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 1 probability, P, that an offense is discovered and the

 2 offender apprehended and convicted."  And to me, that's

 3 equivalent to detection and enforcement.

 4          Bentham, "To enable the value of the

 5 punishment to outweigh that of the profit of the

 6 offense, it must be increased in proportion as it falls

 7 short of the point of certainty."  And that's at Page

 8 24 in Bentham.

 9          And Hylton, "The probability of tort liability

10 includes detection, probability of victim bringing

11 suit, and probability of prevailing in the lawsuit."

12 And that's at Page 460.

13          And what I neglected to mention was the

14 reference for Gary S. Becker.  It's his famous article,

15 "Crime and Punishment and Economic Approach," Journal

16 of Political Economy, 1968, Page 207.

17      MR. VELKEI:  Again, if we could get the same

18 agreement to get that literature, please?

19      MR. STRUMWASSER:  Not only will agreement be the

20 same, the article will be the same.

21      MR. VELKEI:  Okay.  Thanks.  Same with Dr. Becker.

22      MR. STRUMWASSER:  Q.  Now, in light of the -- in

23 the context of the classical deterrence theory and the

24 formula F greater than G over P, for that formula to

25 work, the P, the probability being forecast, you
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 1 testified, is the probability of detection and

 2 enforcement.  And within that, I'd like your definition

 3 of what constitutes enforcement.

 4      A.  Enforcement is carrying it through to trial,

 5 and getting a verdict in favor of the plaintiff that

 6 would result in the penalty sufficient to deter.  So

 7 result in the penalty of G over P.

 8      Q.  Or the value of F?

 9      A.  Correct.

10      Q.  So I want to just give you a hypothetical.

11 Let's say that we're analyzing an enforcement action by

12 any agency, but it could be the Department of

13 Insurance.  And we have a violation that has been

14 detected.  And the agency has actually commenced an

15 action.  And we will assume that there is a substantial

16 G involved, that is to say, they saved money or somehow

17 otherwise profited from the violations.

18          And partway through the enforcement action,

19 the company agrees and the enforcer agree that the case

20 will be dismissed without any payment of a fine but

21 with a binding agreement that the company will cease

22 the practice and take certain corrective prospective

23 measures.  Have you got that assumption in mind?

24      A.  Yes.

25      Q.  In that case, will the deterrence effect have
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 1 been achieved?

 2      A.  No, it won't.

 3      Q.  Why?

 4      A.  It won't because they'll be -- they'll keep

 5 their gain.  They got a gain from the activities or the

 6 decisions that led to the violations.  And they're

 7 allowed to retain that.

 8          And the rest of the industry will see that

 9 nothing happened, and it would not deter them from

10 pursuing similar actions in the future.

11      Q.  Okay.  Same facts, and I'm going to add

12 another one.  And that is that, in addition to

13 prospective relief such that they're no longer going to

14 do whatever it is, they also agree to disgorge their

15 gain from those practices by paying off the victims,

16 let's say.  Do you have that assumption in mind?

17      A.  Yes.

18      Q.  Will the objective of deterrence have been

19 satisfied in that case?

20      A.  Not unless their gains are equal or less than

21 the reimbursement to the victims.

22      Q.  But even if -- let's say that they gained

23 $100 million and they took their chance.  And at the

24 end of the day, they got caught.  They got detected.

25 They got prosecuted.  They were required to give back
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 1 the 100 million.  Will the aim of deterrence have been

 2 satisfied?

 3      A.  No.

 4      Q.  Why?

 5      A.  Because they will have broken even.  They

 6 won't have lost anything.  It would be worth then to

 7 take that chance since there's a probability that they

 8 won't be caught and they won't be prosecuted all the

 9 way.  So they have nothing to lose.

10      Q.  Would you turn to 1082-B, Exhibit B of your

11 direct testimony.  This is the 2008 e-mail by

12 Ms. Berkel that you referred to in your direct

13 testimony.

14          And Mr. Velkei asked you, how it is that a

15 2008 memo could be -- and, well, he asked a series of

16 questions that implied that a 2008 memo would not be

17 relevant to the 2006 company state of mind.

18          Do you agree that this memo is irrelevant to

19 the 2006 state of mind?

20      A.  Do I agree that it's irrelevant?

21      Q.  Yes.

22      A.  No, I don't agree that it's irrelevant.

23      Q.  Why do you believe it is relevant?

24      A.  Because at this point, after already having

25 roughly 130 violations detected --
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 1      MR. VELKEI:  130,000, sir?

 2      THE WITNESS:  Pardon me.  130,000 violations

 3 detected -- they attached a very low probability to

 4 being fined the maximum, which is 1.3 billion.

 5          In 2006, when they were devising these

 6 strategies around the synergy, they didn't have that

 7 much information.  And without having that much

 8 information, knowing that the 100,000 claims could

 9 be -- knowing with certainty that over 100,000

10 violations would be detected, it's likely they -- very

11 likely, they attached a much lower probability of

12 detection and enforcement in 2006 when they were

13 contemplating these strategies.

14      MR. STRUMWASSER:  Q.  Now, Dr. Zaretsky, you were

15 shown on cross some slides that indicated a number of

16 settlements in low dollar amounts for penalties.  Do

17 you recall that?

18      A.  Yes.

19      Q.  And much was said about the absence of any

20 settlements or fines assessed in -- that are comparable

21 to the numbers we've been talking about in this case.

22 And the implication was, as I understand it, that it

23 was very unlikely that the company would have even --

24 that the company would have attached a very low

25 probability to a large fine given that information.



19039

 1          So my first question to you is, did you have

 2 the specifics of those slides showing the prior

 3 settlements available to you when you filed this

 4 testimony?

 5      A.  No, I didn't.

 6      Q.  So is it fair to say that the specifics are

 7 not reflected in your opinion?

 8      MR. VELKEI:  Just to be clear, I don't know what

 9 implication about attaching a very low probability to a

10 large fine given the historical penalties, who was

11 supposedly making an implication because it was

12 certainly not from this side of the table because it

13 certainly mischaracterizes the record.  And I would ask

14 that it be stricken from the question.

15      THE COURT:  Well, it's going to stand.

16      MR. VELKEI:  My objection is going to stand as

17 well, your Honor.

18      THE COURT:  So noted.

19      MR. VELKEI:  Thank you.

20      MR. STRUMWASSER:  Q.  Let's just proceed on the

21 assumption, Dr. Zaretsky, that PacifiCare has claimed

22 that they had no reason to believe a large fine would

23 be assessed or that a large fine was likely.  Let us

24 also assume that that point of view was at the time, in

25 2006, informed by the fact that there had not been



19040

 1 large fines to that time.  Are you with me?

 2      A.  Yes.

 3      Q.  Okay.  If that is correct, does that fact in

 4 itself have any implication for the deterrence formula

 5 that you're presenting here?

 6      A.  Yes.

 7      Q.  What is that implication?

 8      A.  It reinforces the opinion that the probability

 9 set or established or estimated implicitly by United

10 back in 2006 was low, was very low.

11      Q.  If, in fact, this company or the industry in

12 general are aware of the absence of a large fine and

13 are translating that into a low probability that they

14 will ever be assessed a large fine, does that have any

15 implications, policy implications, for the regulator?

16      A.  Yes, it does.

17      Q.  What implication does it have?

18      A.  Means there's not much deterrence, and they're

19 likely to face further episodes of errors and

20 violations by other health plans.

21      MR. STRUMWASSER:  No further questions.

22      THE COURT:  All right.

23      MR. VELKEI:  I have maybe 20 minutes.  I just want

24 to take a five-minute break, if we can, then come back,

25 your Honor?
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 1      THE COURT:  Sure.

 2      MR. VELKEI:  All right.  Thank you.

 3          (Recess taken)

 4      THE COURT:  All right.  Go back on the record.

 5      MR. VELKEI:  Thank you, your Honor.

 6             RECROSS-EXAMINATION BY MR. VELKEI

 7      MR. VELKEI:  Q.  Dr. Zaretsky, I wanted to start

 8 with a couple of assumptions you made at the outset of

 9 your redirect.

10          First of all, "The decision to pursue

11 synergies was made by United," that was an assumption

12 that was provided by CDI?

13      A.  Provided by counsel, yes.

14      Q.  Yes.  And so are you then assuming that

15 PacifiCare had no interest in pursuing the same

16 synergies, Dr. Zaretsky?

17      A.  I am assuming -- no, I'm not assuming that.

18      Q.  Had you considered the fact that PacifiCare

19 had the same interest in pursuing synergies as United?

20      A.  I hadn't considered that, but I don't think it

21 would have made any difference.  It wouldn't have.

22      Q.  Well, it would certainly suggest that it

23 wasn't simply United that was deciding to pursue

24 synergies, correct?

25      A.  My information -- no, I don't believe so.  My
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 1 information was it was directed by United, and it was

 2 implemented by United employees.

 3      Q.  To be clear, your testimony assumes that,

 4 correct?

 5      A.  That's the assumption I was given, and I was

 6 also given the assumption that PLHIC employees became

 7 United employees.

 8      Q.  And so for purposes of your written testimony,

 9 sir, you did not assume in fact that PacifiCare had the

10 same interest in pursuing the synergies, correct?

11      A.  I believe it was implicit that PacifiCare was

12 part of United, but I didn't particularly -- I didn't

13 really draw that distinction.

14      Q.  So you then would agree with me that both

15 PacifiCare and United had the same interest in pursuing

16 synergies?

17      MR. STRUMWASSER:  Objection.  To the extent that

18 he's implying that they had a difference assumes facts

19 not in evidence.

20      THE COURT:  Overruled.

21          Can you read the question.

22          (Record read)

23      THE WITNESS:  You know, I don't know.  I don't

24 know what kind of internal disagreements there may have

25 been, family disagreements, if you want to call them,
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 1 within United.  I really don't have that information.

 2      MR. VELKEI:  Q.  And you don't know what

 3 agreements there may have been between PacifiCare and

 4 United with regard to synergies, correct?

 5      A.  Correct.

 6      Q.  And you don't know yourself whether in fact

 7 decisions to pursue synergies involved both PacifiCare

 8 and United employees, do you, Dr. Zaretsky?

 9      A.  The information I have is they were all --

10 there were no PacifiCare employees; they became United

11 employees.

12      Q.  The assumptions you were given, not the

13 information you had, correct?

14      A.  Correct.

15      Q.  Putting aside the distinction of who actually

16 pays each employee's check, were you aware in fact that

17 there were a number of senior officers of PacifiCare

18 that made decisions to pursue synergies in connection

19 with this transaction?

20      MR. STRUMWASSER:  Objection, vague as to time.

21      MR. VELKEI:  At the time of the acquisition.

22      THE COURT:  All right.

23      MR. STRUMWASSER:  Well, but I mean "at the time of

24 the acquisition" is exquisitely vague because --

25      MR. VELKEI:  Exquisitely vague?
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 1      MR. STRUMWASSER:  Yes.  Because that is exactly

 2 the time that they ceased to be -- I'm asking whether

 3 he's addressing decisions made before or after the

 4 acquisition.  So to say "at the time of acquisition"

 5 exactly avoids that answer.

 6      MR. VELKEI:  Your Honor, there are a number of

 7 PacifiCare entities that still exist today.  And there

 8 are officers of the PacifiCare entities including

 9 PLHIC.  So there is a distinction between PacifiCare

10 and United entities.

11      THE COURT:  Read the question, please.

12          (Record read)

13      MR. STRUMWASSER:  And an additional violation,

14 based on Mr. Velkei's statement, "PacifiCare" is vague

15 as to whether we're talking about PLHIC or some other

16 PacifiCare entities.

17      THE COURT:  Are we talking about PLHIC?

18      MR. VELKEI:  I'm talking about any PacifiCare

19 entity.

20      THE COURT:  Okay.  So any PacifiCare entity.  Did

21 you understand the question?

22      THE WITNESS:  Was I aware that PLHIC officers or

23 employees participated in the decisions?

24      MR. STRUMWASSER:  No, that's not the question that

25 was just asked.
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 1      THE WITNESS:  Okay.  Then read the question again.

 2 Sorry.

 3          (Record read)

 4      THE COURT:  Okay.

 5      MR. STRUMWASSER:  And the clarification was that

 6 "PacifiCare" did not necessarily mean "PLHIC."

 7      THE COURT:  Meant all PacifiCare entities.

 8      THE WITNESS:  Yes, but I'm of the -- given the

 9 assumptions I was given, I'm of the opinion that

10 PacifiCare officers and PacifiCare staff were United

11 employees; if they did anything that United didn't

12 like, that may not be good for their career.

13          You know, I don't know what kind of

14 disagreements there may have been or may not have been.

15 I don't know whether the former PacifiCare employees

16 were the leaders or had more of a role in initiating

17 the synergies than the non-former PacifiCare employees.

18      MR. VELKEI:  Q.  You're essentially disregarding

19 any distinction amongst the PacifiCare entities and the

20 United entities, correct?

21      A.  For the purpose of pursuing the synergies,

22 yes.  And actually, for the purpose of making major

23 decisions subsequent to the merger.

24      Q.  And you've also assumed that all of the

25 synergies were implemented by United employees,
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 1 correct?

 2      A.  Correct.

 3      Q.  Meaning that synergies were implemented by

 4 United employees as opposed to PacifiCare employees,

 5 correct?

 6      A.  My assumption is there were no PacifiCare

 7 employees after that time, that they became United

 8 employees.

 9      Q.  You were told to assume that by the

10 Department?

11      A.  I was told to assume that.  And even if I

12 didn't -- even if I wasn't told to assume that, I was

13 told to assume that the direction -- the initiation of

14 the synergies was at the direction of United.

15      Q.  This goes back to that statement, it doesn't

16 matter what officer of what entity made the decision;

17 you consider it all to be UnitedHealth Group, correct?

18      A.  Yes.

19      Q.  Now, I appreciate you, Dr. Zaretsky, actually

20 taking me up on my offer, although I'm sure that

21 Mr. Strumwasser won't agree that it was my offer that

22 you agreed to, that -- the reason that you brought

23 these materials forward with regard to the support for

24 your theories that you've proffered in this case.  So

25 thank you for doing that.  I do appreciate it, and I
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 1 look forward to getting the articles from you or the

 2 CDI counsel.

 3          I just want to make sure I understand, 1086

 4 and 1087 represent all of the authority from other

 5 economists that, in your opinion, support your theories

 6 in this case, correct?

 7      A.  No, I don't know if it's correct or not.  I

 8 don't know if these are -- there could be some other

 9 economists.  These are the only ones I've been able to

10 find.

11      Q.  Did you prepare these documents?

12      A.  They were -- yes, I did.  They were prepared

13 at my direction.  I selected the quotes and someone

14 else typed them.

15      Q.  So to be clear, you went back and looked for

16 articles that supported your theories that you

17 proffered here today?

18      A.  No.  I looked back on the articles I had and

19 highlighted those that answered your question, if you

20 will.

21      Q.  I appreciate that.

22      A.  And there may have been others that I just

23 didn't have a chance to go through.

24      Q.  So to be clear, 1086 and 1087 represent the

25 entirety of the economic literature of which you're
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 1 aware that supports your theories in this case,

 2 correct?

 3      A.  At this time, yes.

 4      Q.  In particular, the specific references that

 5 you've included on these pages?

 6      A.  Yes.

 7      Q.  Now, I want to look at -- looking forward to

 8 reading Dr. Dau-Schmidt's article.  Maybe that's a

 9 slight exaggeration, but I notice that it said, "The

10 notion of including criminal benefits in the context of

11 social welfare seems to defy common sense."

12          Is it your conclusion, Dr. Zaretsky, that

13 synergy or cost savings in this case equate to criminal

14 benefits?

15      A.  No, it isn't.  And the reason I included that

16 is the Becker article goes out of its way to say this

17 type of analysis, which is oriented around criminal --

18 let me see the title, "Crime and Punishment."  Becker

19 says in his article that this is equally applicable to

20 torts and civil violations, things like that.

21          The same analysis, the same social welfare

22 analysis, the probability analysis, basing penalties on

23 harm, he's saying the economic theory, the general

24 analysis, the equations, the process is the same

25 whether it's criminal or not.



19049

 1      Q.  But Dr. Becker, to be -- Dr. Zaretsky, to be

 2 clear, including a quotation to the notion of including

 3 criminal benefits isn't applicable in this case, is it,

 4 sir?

 5      A.  The idea of criminal benefits per say, no.

 6      Q.  You're certainly not contending that any

 7 savings or any purported gains at issue in this case

 8 constitute criminal benefits, correct?

 9      A.  Correct.

10      Q.  Now, I wanted to ask you a number of questions

11 about your testimony around whether you included or

12 factored in the number of alleged violations in your

13 analysis of what is an appropriate penalty under a

14 theory of complete deterrence.

15          Now, I wrote down that you said you did look

16 at the different types of violations that could be

17 committed as well as the different penalties that would

18 go with those types of violations.  Did I understand

19 you correctly, sir?

20      A.  It's in my -- you might have -- it's on Page 5

21 of my direct testimony.  It was a hypothetical.  It was

22 in response to a hypothetical that the model, this

23 model, can be interpreted as taking into account each

24 type of violation, the probability attached to each

25 type of violation, and the anticipated fine that would
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 1 go with each type of violation in doing a weighted sum,

 2 the sum by the probabilities of each of the types of

 3 violations.  And that then equals the total gain.  And

 4 then that can be for the sake of -- for purposes of

 5 clarity and understandability and ease in reading, that

 6 can be collapsed into Equation 1 on Page 4.

 7      Q.  But you yourself have not taken into account

 8 the different types of violations that are at issue in

 9 this case, correct?

10      A.  Not the different types, correct.

11      Q.  In other words, despite the existence of the

12 formula, you haven't taken into account the nature of

13 the number of alleged violations?

14      A.  No, I haven't.

15      Q.  So if I were to ask you, going through each of

16 the categories of the alleged violations, what would be

17 the different penalties that would go with each of

18 those categories of alleged violations, you would have

19 no idea, correct, sir?

20      A.  Correct.  All I know is there's a legislative

21 maximum.  I don't think it's differentiated by type of

22 violations.

23      Q.  Presumably, you wouldn't understand that;

24 certainly you couldn't think that PLHIC or somebody at

25 United would understand it, right, Dr. Zaretsky?
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 1      MR. STRUMWASSER:  Objection.  He didn't say he

 2 didn't understand it.  He said he didn't do the

 3 analysis.

 4      THE COURT:  Sustained.

 5      MR. VELKEI:  Q.  Presumably, if you have no idea

 6 what the answer is, you couldn't charge PacifiCare or

 7 United with that information, correct, Dr. Zaretsky?

 8      MR. STRUMWASSER:  This isn't that hard.  He didn't

 9 testify that he didn't know the answer.  He testified

10 he didn't do the analysis.

11      MR. VELKEI:  He said he had no idea.

12               "So if I asked you to go

13          through the categories of the

14          alleged violations, what would be

15          the different penalties that go

16          with each of these categories of

17          alleged violations, you would have

18          no idea, correct, sir?

19               "Correct."

20      THE COURT:  All right.

21          Could you read the last question?

22          (Record read)

23      THE COURT:  You can answer.

24      THE WITNESS:  Well, I didn't take the time.  I

25 wasn't at United when they were strategizing on how to
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 1 implement these synergies.  And I did not -- you know,

 2 I can't do that on the stand here today.

 3          All I'm saying is they -- a rational decision

 4 maker -- I'm not saying they would have solved that

 5 equation explicitly in this kind of detail, but a

 6 rational decision maker would have had some idea on the

 7 risk of various types of violations.  I'm not saying it

 8 would be exact.  And I don't know how fine tuned it

 9 would be.

10          But they would have -- a rational decision

11 maker would have some idea on the risk involved of

12 generating certain types of violations, meaning the

13 probabilities of those violations.  And in terms of the

14 fines, they had ideas of what the fines were in the

15 past; they know what the legislative max is; they would

16 make some assumptions.

17          It would probably be a back-of-the-envelope --

18 it might be a back-of-the-envelope calculation, it

19 might not.  They probably have sufficient staff.  They

20 have sufficient resources.  They actually could have

21 gone through a more sophisticated approach on the

22 spreadsheet or something.

23      MR. VELKEI:  Q.  So you're in fact now, for

24 purposes of conclusions, assuming that United employees

25 sat down and actually worked through the equation that
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 1 you proffered in your testimony, sir?

 2      A.  No, I'm not saying that.  I'm saying it's

 3 possible some employees might have wanted to do that

 4 but no.  What I said is they implicitly solved the

 5 equation.

 6      Q.  What does that mean?  How do you implicitly

 7 solve an equation, sir --

 8      A.  You just -- I'm sorry.

 9      Q.  How do you implicitly solve an equation, sir,

10 of this complexity?  Forgive me.  If I can just write

11 it down.  I looked at this thing, and my eyes bled.

12          But G is greater than -- wow --

13      THE COURT:  That just means the sum of.

14      MR. VELKEI:  Thanks.  I think that's a "k" and an

15 "i" that go there?

16      THE WITNESS:  Yes.

17      MR. VELKEI:  Q.  Equals -- what is that, sir, "1"?

18      A.  The equal is on the other side of the sigma.

19      Q.  Down here?  "i" equals 1?

20      A.  Yeah, "i" equals 1.

21      Q.  And Pi, Fi?

22      A.  Correct.

23      Q.  So this means gain divided by the sum of --

24      THE COURT:  No.

25      MR. VELKEI:  Q.  Gain is greater than, excuse me,
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 1 the sum of.

 2          What is "k" and "i"?

 3      A.  The first type of violation -- the first

 4 violation, assuming there's a total of k violations.

 5      Q.  And i equals 1?

 6      A.  Right.

 7      Q.  What's the Pi?

 8      A.  That's the probability of the i violation.

 9 And the Fi is the fine of the i violation.

10      Q.  You're certainly not suggesting, Dr. Zaretsky,

11 that anybody implicitly undertook this calculation, are

12 you, sir?

13      A.  No.  But what I am suggesting is they

14 implicitly solved Equation 1.  And this could be

15 further defined into Equation 2 or further detailed in

16 Equation 2.

17          But Equation 1 is well known in the

18 literature.  And it's the starting point for deciding

19 whether or not to implement a certain policy that has a

20 risk of violations.

21          And right in Polinsky and Shavell -- this is I

22 think -- I don't know whether it's Equation 1 there or

23 not, but it's one of their early equations where they

24 start the whole description of their model.

25      Q.  You really have no idea what PacifiCare or
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 1 United employees did or didn't do around this issue, do

 2 you, Dr. Zaretsky?

 3      A.  No, I don't.  What I'm talking about is what a

 4 rational decision maker would have done.

 5      Q.  To be clear, I think you testified on Monday

 6 that you've been involved in this case for

 7 approximately six months, six months of research on the

 8 economic theory -- the theories of economic deterrence;

 9 remember you said --

10      MR. STRUMWASSER:  I think it mischaracterizes his

11 testimony.

12      THE COURT:  I don't remember.

13      MR. VELKEI:  Q.  You don't remember that you told

14 me that you were involved in reading the economic

15 literature over a period of six months?

16      A.  You asked me how long I'd been -- when I got

17 started on reading the literature on economic

18 deterrence.  And I said approximately six months ago.

19 But prior to that, you know, I've been an economist for

20 quite a while.

21      Q.  So were you involved in this case prior to six

22 months ago?

23      A.  Yes.

24      Q.  When did you first get involved in this case,

25 Dr. Zaretsky?
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 1      A.  Approximately March of 2009.

 2      Q.  Help me with the math.  Wow, that's two and a

 3 half years, roughly, two and a quarter years?  And in

 4 the two and a quarter years that you've been involved

 5 in this case, you didn't see fit to apply this formula

 6 that you're proffering in your written testimony, sir?

 7      MR. STRUMWASSER:  Objection, argumentative.

 8      THE COURT:  Sustained.

 9      MR. VELKEI:  Q.  Sir, did you think it was not

10 important to undertake an analysis of the probabilities

11 that you testified into your redirect with respect to

12 each of the different categories of alleged violations?

13      A.  First of all, I wasn't asked to prepare these

14 types of opinions until -- I don't know whether it was

15 six months ago or maybe four.  It might have been more

16 than six months ago.  But it certainly -- it wasn't two

17 years ago.  But I wasn't asked to develop a model to

18 arrive at a total deterrence, complete deterrence.

19      Q.  By categories of violations?

20      A.  No, I'm not talking about categories.  I'm

21 talking about in general.

22          And the reason I included Equation 2 here is

23 to show that this equation, the Equation 1, can be

24 stated in a more micro or disaggregated form.  I'm not

25 saying that anyone went through the trouble.
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 1          It would be a lot of fun, if I were a United

 2 employee, to try to play around with that.  But I'm not

 3 saying anyone took the trouble to do that.

 4      Q.  Fair to say, Dr. Zaretsky, that you didn't

 5 think it was important enough to go through the trouble

 6 yourself, correct?

 7      MR. STRUMWASSER:  Objection, that's argumentative.

 8      MR. VELKEI:  It's not argumentative.

 9      MR. STRUMWASSER:  "You didn't think it was

10 important enough"?

11      MR. VELKEI:  Yes.  I mean, he's offering expert

12 testimony here.  You proffered him to say he actually

13 did consider the number of alleged violations and the

14 different categories.

15      THE COURT:  Right.

16          Well, you didn't to that, right?  You didn't

17 try to do that?

18      THE WITNESS:  No, I didn't try to do that.

19      THE COURT:  All right.  Move on.

20      MR. VELKEI:  Q.  Now, if I understand your

21 testimony, sir, enforcement under your theory is

22 carrying through to trial and a judgment; that is, in

23 your mind, what effective deterrence means?

24      A.  In terms of a probability?

25      Q.  Yes.
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 1      A.  Yeah, it's going the whole way.

 2      Q.  Now, are you saying -- so you went through

 3 several different hypotheticals -- if the licensed

 4 entity is basically slapped on the wrist, a.k.a. Blue

 5 Shield, and told "don't do it again," your view was

 6 that is not effective deterrence, correct?

 7      A.  Right.

 8      Q.  And that if the licensed entity is told, "You

 9 can't do this again, and you have to pay some money,"

10 you said that that wasn't effective deterrence,

11 correct?

12      MR. STRUMWASSER:  That's ambiguous.  Ambiguous as

13 to "some money."

14      THE COURT:  He said disgorge the gain.

15      MR. STRUMWASSER:  The G, right.

16      THE WITNESS:  So "money" means disgorge the gain.

17 I said that was -- that could be effective, not

18 complete deterrence.

19      MR. VELKEI:  Q.  So disgorgement of the gain --

20 disgorgement of the gain or the harm, sir?

21      A.  The gain.

22      Q.  But you had concerns about whether, in fact,

23 disgorging what may be owed to members would be

24 sufficient enough to constitute deterrence, correct?

25      A.  Correct.
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 1      Q.  All right.  Just so we're clear, Dr. Zaretsky,

 2 are you actually saying that there has been no

 3 effective deterrence by the CDI until now?

 4      A.  I don't know what I -- I think that might be a

 5 yes.  I am saying that because this wouldn't have

 6 happened.  I don't think we'd be here today if there

 7 were complete deterrence.

 8      MR. VELKEI:  No further questions.

 9      THE COURT:  Any further?

10     FURTHER REDIRECT EXAMINATION BY MR. STRUMWASSWER

11      MR. STRUMWASSER:  Q.  You just testified a moment

12 ago that disgorgement of gain could be an effective

13 deterrent.  What would the value of P have to be for it

14 to be an effective deterrent, the a priori?

15      A.  In the case where they pay back the victims;

16 is that what you're talking about?

17      Q.  Yes.

18      A.  In that case, the probability of detection and

19 deterrence would be 1.

20      Q.  Would have to be 1 a priori, right?

21      A.  Yes.

22      Q.  Otherwise, just paying back G would not be

23 effective deterrence, right?

24      A.  Correct.

25      MR. STRUMWASSER:  No further questions.
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 1         FURTHER RECROSS-EXAMINATION BY MR. VELKEI

 2      MR. VELKEI:  Q.  I'm sorry.  I just need a little

 3 clarity.  Could you just sort of walk me through that

 4 hypothetical, Dr. Zaretsky, make sure I understand it?

 5      A.  Well, the hypothetical was a company pays back

 6 its damages.

 7      Q.  The harm?

 8      A.  The harm.

 9      MR. STRUMWASSER:  No.

10      THE WITNESS:  No.  The -- well, it pays back -- it

11 disgorges its gain.  I'm sorry.  I misspoke.

12          It disgorges its gain.  It received a gain

13 from illegal behavior.  It paid that all to the

14 victims, so there was no gain left.  So it gained a

15 million dollars and paid a million dollars to all the

16 victims based on some formula.

17          And my testimony on that was that would not

18 necessarily be complete deterrence because it basically

19 broke even.  It illegally profited by a million

20 dollars, paid back a million dollars, and basically

21 broke even.

22          And that would be a situation where F equals G

23 over P, and P would have to be 1.  So it would be 100

24 percent probability in that situation of being detected

25 and prosecuted.
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 1      MR. VELKEI:  Thank you for your time,

 2 Dr. Zaretsky.

 3      THE COURT:  Thank you.

 4      MR. STRUMWASSER:  Your Honor, did you want to go

 5 over the calendar?

 6      THE COURT:  Yes.  But we don't have to do that on

 7 the record.  Go off the record.

 8          (Whereupon, the proceedings recessed

 9           at 3:44 o'clock p.m.)
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 1 Tuesday, August 2, 2011              9:15 o'clock a.m.

 2                         ---o0o---

 3                   P R O C E E D I N G S

 4      THE COURT:  Okay.  This is on the record.  This is

 5 before the Insurance Commissioner of the State of

 6 California in the matter of the accusation against

 7 PacifiCare Life and Health Insurance Company.  This is

 8 OAH Case No. 2009061395, Agency No.  UPA 2007-00004.

 9          Today's date is August 2nd, 2011.  Counsel are

10 present.  Respondent is present in the person of

11 Ms. Knous, right?

12      MR. KENT:  Exactly.

13      THE COURT:  And I don't know if we should note

14 Mr. Strumwasser's absence on the record, but we can.

15          And I believe you're going to call your next

16 witness; is that correct?

17      MR. GEE:  Yes, your Honor.  But before we do, can

18 we do some housekeeping?

19      THE COURT:  Yes.

20      MR. GEE:  Last was week there was a request for

21 some of the articles -- or the articles that

22 Dr. Zartetsky testified about.

23      THE COURT:  All right.

24      MR. GEE:  And we thought since it was -- these

25 articles were referenced in his direct testimony, we'd
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 1 have them marked and put into evidence.

 2      THE COURT:  Okay.

 3      MR. VELKEI:  Is this the extent of all the

 4 articles?

 5      MR. GEE:  Yes.

 6      THE COURT:  Should we do them in a set?

 7      MR. GEE:  Yes.  Or perhaps it makes sense to mark

 8 them separately.  But I think there are four or five

 9 articles there.

10      THE COURT:  There are five of them?

11      MR. GEE:  Yes, your Honor.

12      THE COURT:  Okay.  All right.  I'm going mark as

13 Exhibit 1088, the Jeremy Bentham article; and as 1089,

14 the Gary Becker article; as 1090, the Keith Hylton

15 article; as 1091, the Kenneth Dau-Schmidt article.  And

16 1092 is the Polinksy-Shavell article.

17      MR. GEE:  And for the record, for 1091,

18 Dr. Zartetsky had testified that the quote that was in

19 the handout was on Page 12.  It's actually on Page 11.

20      THE COURT:  Okay.

21      MR. GEE:  And for 1092, Dr. Zartetsky had

22 testified that the quote was on Page 151.  It's

23 actually on -- it's a star 918.

24          (Department's Exhibit 1088 through 1092

25           marked for identification)
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 1      THE COURT:  Okay.  Anything else?

 2      MR. GEE:  Nothing from the Department.

 3      THE COURT:  All right.

 4      MR. VELKEI:  No, nothing, your Honor.

 5      THE COURT:  So the next witness.  You're ready to

 6 provide your next witness?

 7      MR. GEE:  We are, your Honor.  The Department

 8 calls Ronald Boeving.

 9          (Witness sworn)

10                      RONALD BOEVING,

11          called as a witness by the Department,

12          having been first duly sworn, was

13          examined and testified as hereinafter

14          set forth.

15      THE COURT:  Please state your first and last name

16 and spell them both for the record.

17      THE WITNESS:  Ronald Boeving.  First name is

18 R-O-N-A-L-D.  "Boeving" is B-O, E as in "Edward," V as

19 in "Victor," I-N-G.

20      THE COURT:  And I'm going to mark the pre-filed

21 direct testimony as Exhibit --

22      MR. GEE:  Your Honor, we have a tabbed version if

23 that would be easier.

24      THE COURT:  Oh, yes.  It would be.

25      MR. GEE:  As our next in order?
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 1      THE COURT:  That would be 1093.

 2          (Department's Exhibit 1093 marked for

 3           identification)

 4      THE COURT:  All right.  Go ahead.

 5               DIRECT EXAMINATION BY MR. GEE

 6      MR. GEE:  Q.  Do you recognize this document,

 7 Mr. Boeving?

 8      A.  Yes.

 9      Q.  This is the document comprising your direct

10 testimony in this case?

11      A.  Yes.

12      Q.  And do you adopt this document as your direct

13 testimony?

14      A.  Yes, I do.

15      Q.  And if asked the questions in Exhibit 1093,

16 would you answer substantially as the answers are shown

17 there?

18      A.  Yes.

19      MR. GEE:  The Department would like the move 1093

20 into evidence.

21      THE COURT:  Any objection?

22      MR. VELKEI:  If we could just take up the exhibits

23 at the end of the witness's testimony, your Honor, if

24 that's okay.  That's been our practice.  That's what we

25 did for Dr. Zartetsky.
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 1      MR. GEE:  We moved Dr. Zartetsky's pre-filed --

 2      THE COURT:  His direct testimony went -- did it?

 3 No, it didn't.

 4      MR. GEE:  Oh, we didn't move it?

 5      THE COURT:  No.

 6      MR. GEE:  I stand corrected.

 7      THE COURT:  We had some Wichmann things in between

 8 that we stuck in, but they're not in evidence.

 9      MR. GEE:  Okay.  The Department --

10      THE COURT:  We'll take it up shortly.

11      MR. GEE:  Sure.  The Department tenders this

12 witness for cross.

13      THE COURT:  Okay.

14              CROSS-EXAMINATION BY MR. VELKEI

15      MR. VELKEI:  Q.  Good morning, Mr. Boeving.  How

16 are you today?

17      A.  Good morning.

18      Q.  My name is Steve Velkei.  I represent the

19 respondent in this matter, PacifiCare Life and Health

20 Insurance Company.

21          I want to make sure, first of all, that we're

22 all operating on the same wavelength.  So I'd like to

23 show you what's been -- I don't know that it's been

24 marked as an exhibit or not.  I don't know that we need

25 to mark it in the case.  But it's the expert witness
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 1 list and the designations.  I'd like you if you could

 2 just to take a look at --

 3      THE COURT:  I don't think that's been marked.

 4      MR. VELKEI:  I don't think we need to, your Honor.

 5 I just wanted to show him what he's been designated as.

 6      Q.  So if you would just turn, sir, to the

 7 references to you and, in particular, "Mr. Boeving is

 8 an expert in the integration of information technology

 9 functions of insurance companies following a merger or

10 acquisition."

11      THE WITNESS:  I'm sorry.  Where are you?

12      MR. VELKEI:  It's highlighted right there, sir.

13 It's just with respect to the scope of your opinions.

14      THE COURT:  It's the front page, right on the back

15 of the front page, unless they made a mistake copying

16 it.  Okay?

17      THE WITNESS:  I see it, yes.

18      MR. VELKEI:  Q.  So, Mr. Boeving, you agree you're

19 here to offer testimony as an expert in integration

20 information technology functions of insurance companies

21 following a merger?

22      A.  Yes.

23      Q.  Now, the opinions you're rendering here today

24 are based upon your professional experience, correct?

25      A.  Correct.
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 1      Q.  You haven't conducted any analyses or studies

 2 of recent health insurance mergers, correct?

 3      A.  No.

 4      Q.  And no formal training in the area of

 5 integrations, correct?

 6      A.  Correct.

 7      Q.  Now, sir, you also don't have an IT technical

 8 background; do you, sir?

 9      A.  In terms of -- in what terms do you mean

10 "background"?

11      Q.  I mean technical background.  Right?  Do you

12 consider yourself to have expertise in technical issues

13 around IT?

14      A.  Well, I ran technical departments, hired

15 technical people.  And there were a lot of issues

16 regarding technology and regarding that.  So -- but if

17 you mean am I a computer programmer or -- I'm not sure.

18      Q.  I'm just asking -- is that a ""yes or a "no"?

19          Could you read that question back for the

20 witness, please.

21          (Record read)

22      THE WITNESS:  Yes, to the extent that I manage

23 issues that have to do with technical issues in IT.

24      MR. VELKEI:  Q.  So your expertise is in managing

25 individuals that have technical expertise themselves,
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 1 correct?

 2      A.  Correct.

 3      Q.  But you personally don't have that technical

 4 expertise, correct?

 5      A.  Well, again, I would say -- I'm not a

 6 technologist to the extent I perform technology work.

 7 But I would say I have a technology background and

 8 information about how to utilize technology as well.

 9      Q.  You have no educational background in the IT

10 area, do you, sir?

11      A.  Do I have -- no, I don't have a degree in

12 computer science, if that's what you mean.

13      MR. VELKEI:  I'd like to introduce as exhibit next

14 in order -- and I believe it's 5585, your Honor.

15      THE COURT:  I have to get there.  Hold on.

16          Yes, 5585.

17          (Respondent's Exhibit 5585 marked for

18           identification)

19      MR. VELKEI:  Q.  Now, Mr. Boeving, do you

20 recognize what's been marked for identification as

21 Exhibit 5585?

22      A.  Yeah, it looks like my LinkedIn page.

23      Q.  You prepared this profile, sir?

24      A.  Yes.

25      Q.  Before we discuss the profile, what is a
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 1 technologist, sir?  You said you're not a technologist.

 2 What is a technologist?

 3      A.  In my definition of "technologist," it means

 4 somebody who really performs technology operations,

 5 designs, implements technology.  Those people, I would

 6 call a "technologist."

 7      Q.  So to be clear, you're not involved in

 8 performing technology operations, correct?

 9      A.  That's correct.  I would say that I don't

10 execute; rather, I have managed, designed and led, but

11 not executed.

12      Q.  And you're also not involved in designing and

13 implementing certain technology approaches, correct?

14      MR. GEE:  Objection.  Misstates his testimony.  He

15 just said "designed."

16      THE COURT:  I'm sorry.  Can you --

17      MR. VELKEI:  I can withdraw the question.

18      THE COURT:  Okay.

19      MR. VELKEI:  Q.  Your previous answer, "My

20 definition of 'technologist' means somebody who really

21 performs technology operations, designs, implements

22 technology."

23          So, sir, to be clear, if you're not a

24 technologist, that means you don't design and implement

25 technology, correct?
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 1      MR. GEE:  Objection.  Misstates his testimony.

 2      THE COURT:  Overruled.

 3      THE WITNESS:  Let's see.  Could you ask the

 4 question again, please.

 5      MR. VELKEI:  Could you read the question back,

 6 please.

 7          (Record read)

 8      THE COURT:  Yeah, I think that's correct.  Maybe I

 9 could say just a bit more, though.

10          There is design of technology that's at a

11 higher level.  You know, for example, picking out the

12 technology, determining what components go into the

13 technology mix, all these things require technology

14 judgment.

15          But, again, the implementation of -- the

16 actual implementation of those are really what I would

17 say a technologist would do that I don't do.

18      MR. VELKEI:  5586, your Honor, is next in order.

19          It is a profile of you on a Web site called

20 Plaxo.

21      THE COURT:  5586.

22          (Respondent's Exhibit 5586 marked for

23           identification)

24      MR. VELKEI:  Q.  You've seen 5586 before, sir?

25      A.  Not recently.
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 1      Q.  Is that a ""yes or a "no"?

 2      A.  I have seen it in the past, but I don't recall

 3 it.

 4      Q.  Okay.  So what I'd like to do, Mr. Boeving, is

 5 there seems to be different information in the various

 6 profiles we have on you and, at times, conflicting

 7 information.  So what I'd like to do is, if we can

 8 refer to three documents -- which is going to be your

 9 description of your educational background in your CV,

10 which you've presented to the Court as true and

11 accurate; and then refer also to the educational

12 background that's referenced in your LinkedIn page as

13 well as your Plaxo page.

14          And Chuck, if there's a way to put all three

15 of those up on the board.

16          Okay.  So your LinkedIn page, sir, if we can

17 focus upon the educational background --

18          Actually, Chuck, if you can go down to the

19 Ronald Boeving's education, extend that down to the

20 rest of his education on the next page.

21          Give us a minute.  Forgive me, Mr. Boeving.

22          All right.  So for example, Mr. Boeving, you

23 see here where it shows that you left the University of

24 Memphis in 1970 on your CV but it shows on your

25 LinkedIn page and your Plaxo page that you actually
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 1 left the University of Memphis in 1974?

 2          So I'm going to ask you about that, but I just

 3 want to sort of break down your educational background

 4 starting with high school.  You graduated from high

 5 school in 1959; is that correct?

 6      A.  Correct.

 7      Q.  Your CV says you received a Bachelor of

 8 Science in 1967; is that correct?

 9      A.  That's correct.

10      Q.  And what was that degree in, Mr. Boeving?

11      A.  Experimental psychology.

12      Q.  All right.  Now, your CV shows that you

13 received an M.S. degree in 1969.  Your Plaxo page shows

14 you received an M.S. degree in 1974.  And then your

15 LinkedIn page is silent on the issue.

16          So when did you actually receive your M.S.

17 degree, sir?

18      A.  In 1967.

19      Q.  1967?  That's not even reflected on the --

20      A.  I'm sorry.  Whatever my resume says.

21          1969.

22      Q.  So your CV, we agree, says 1969.  And your

23 Plaxo page describing your educational experience says

24 1974.  So which of the two of those is correct, sir?

25      A.  The CV.
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 1      Q.  Okay.

 2      A.  The Plaxo is quite informal.  Maybe the

 3 LinkedIn is a little bit more accurate but still not

 4 comprehensive.

 5      Q.  Let's focus on the LinkedIn, then.  It says --

 6 the LinkedIn page says that you left the University of

 7 Memphis in 1974, but your CV says you left the

 8 University of Memphis in 1970.

 9          So which is it, Mr. Boeving?

10      A.  Well, both, I guess.  In 1970, I left the

11 university to pick up work at Abbott Labs as a

12 researcher.  And subsequent to that, I continued my

13 work at the University of Memphis towards a Ph.D.

14      Q.  So you stayed five years with the University

15 of Memphis after you received your M.S. degree, sir?

16      A.  I left the University of Memphis in 1970, as I

17 said, to take up a role as a researcher at Abbott Labs.

18      Q.  So then the reference here to you staying at

19 the University of Memphis until 1974 is actually not

20 correct, then?

21      MR. GEE:  Objection.  What is "here"?

22      MR. VELKEI:  Q.  Here in your LinkedIn page and in

23 your Plaxo page, the representation that you stayed

24 with the University of Memphis until 1974 is not, in

25 fact, correct, right, Mr. Boeving?
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 1      A.  No, I wouldn't say that.  I would say that I

 2 was still pursuing work at the University of Memphis,

 3 and, therefore, I could say that I was still there even

 4 though I wasn't in residence there at the University of

 5 Memphis.

 6      Q.  So you were still there five years after you

 7 received your M.S. degree, sir?

 8      A.  Yes, I was still working on my Ph.D. five

 9 years after I left.

10      Q.  And fair to say that you did not receive, in

11 fact, a higher degree beyond the M.S.?

12      A.  That's correct.

13      Q.  Despite those five years of study?

14      A.  That's correct.

15      MR. GEE:  Objection.

16      MR. VELKEI:  Q.  And what was the --

17      THE COURT:  Wait, wait.

18          Is there an objection?

19      MR. GEE:  Argumentative.

20      THE COURT:  You don't want to be derisive in your

21 question.

22      MR. VELKEI:  Thank you, your Honor.

23      Q.  What were your studies from 1969 to 1974 at

24 the University of Memphis?

25      A.  In the field of psychopharmacology.
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 1      Q.  What is psychopharmacology, sir?

 2      A.  It's a branch of experimental psychology that

 3 involves the use of pharmacological agents on the

 4 effect of behavior and functions.  It is more akin,

 5 maybe, to neuroscience in today's language.

 6      Q   Fair to say that that has nothing to do with

 7 the issues in this case today, correct?

 8      A.  Yes, in general.  But in specific, it might.

 9      Q.  Specific, it might?

10      A.  It might.  Really, my preparation and -- and

11 maybe all academics have an impact on your frame of

12 mind -- your background, your experience, how you

13 construct science.  And being in the -- especially as I

14 have been in the healthcare field, my background here

15 have many points of relevancy.

16      Q.  Are there any issues in this case involving

17 psychopharmacology, Mr. Boeving?

18      A.  I wouldn't say so, no.

19      Q.  It says you received an M.S. degree in

20 psychophysiology.  Can you describe what that is, sir?

21      A.  It's another way of talking about

22 psychopharmacology.  There are lots of labels here.  As

23 I mentioned, you can call it "neuroscience," but

24 basically it's the application of pharmacology to

25 biological and psychological phenomena.
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 1      Q.  Fair to say that those -- that

 2 psychophysiology has no bearing on this particular

 3 case, correct?

 4      A.  Well, correct, but in the sense that I

 5 described, it does color my background and experiences.

 6      Q.  You talk about having a specialty in

 7 healthcare.  For the first 20 years after you left the

 8 University of Memphis, you were actually involved in

 9 the pharmaceutical industry, correct?

10      A.  Correct.

11      Q.  Roughly 20 years of experience in

12 pharmaceuticals, sir?

13      A.  Roughly.

14      Q.  Now, I'm going to go in the most recent to the

15 furthest back.

16          So to make sure I understand, you worked for

17 the pharmaceutical division of a large manufacturing

18 company from 1987 to 1990, correct?

19      A.  1987?  I'm sorry.

20          Yes, that's correct.

21      Q.  That large manufacturing company was

22 E.I. du Pont?

23      A.  Yes.

24      Q.  And you were in the division that developed

25 the pharmaceuticals, correct?
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 1      A.  Correct.

 2      Q.  And prior to that time, you worked for

 3 American Critical Care.  That was from 1979 to 1987?

 4      A.  Correct.

 5      Q.  That was also in the pharmaceutical business?

 6      A.  Yes.

 7      Q.  Now, question on your educational experience.

 8 Your Plaxo Web site does not attribute that you spent

 9 any time pursuing a Master of Business Administration,

10 while your CV does.

11          Did you in fact study for a Master of Business

12 Administration at DePauw Graduate School of Business?

13      A.  Yes, I did.

14      Q.  Did you complete that degree?  Did you obtain

15 an M.B.A.?

16      A.  Yes.

17      Q.  You did so, I assume, while you were at

18 American Critical Care, sir?

19      A.  That's correct.

20      Q.  Before American Critical Care, you were

21 employed for nine years by Abbott Laboratories,

22 correct?

23      A.  That's correct.

24      Q.  Again in the area of pharmaceuticals?

25      A.  Yes.
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 1      Q.  Now, I believe it's your testimony, sir, that

 2 you worked for First Health beginning in 1990 and

 3 stayed there until 2005, correct?

 4      A.  Correct.

 5      Q.  Now, I just want to make sure I understand the

 6 nature of First Health's business.  If I understand

 7 correctly, First Health provides administrative

 8 services in a PPO network to commercial and public

 9 health plans as well as self-insured employers,

10 correct?

11      A.  Yes, that's right.

12      Q.  So it essentially outsources, serves as a

13 source of outsourcing of claims administration

14 functions?

15      A.  Well, I'm not sure about the term

16 "outsourcing," but it did provide services in a variety

17 of those areas that you just listed.

18      Q.  Well, presumably health plans may outsource

19 some component of their claims to First Health.  Is

20 that how it works?

21      A.  Again, I'm not quite certain I agree with your

22 construction of it.  The way I look at it is that we

23 sold services to companies.  A number of companies were

24 self-insured or they had insurance with other

25 companies, and they really needed services in managing
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 1 their healthcare plans.  And that's what we provided in

 2 the way of PPO, claims processing administration,

 3 pharmacy benefits management, workers' comp utilization

 4 management, you know, a variety of these services that

 5 we provided to these companies to assist them in

 6 managing their health claims.

 7      Q.  Is it your testimony, sir, that First Health

 8 has not served as a -- has been retained by health

 9 insurance companies?

10      A.  One of the customers was a healthcare

11 insurance company, yes.

12      Q.  Who actually outsourced some component of its

13 claims administration to First Health, correct?

14      A.  Correct.

15      Q.  And presumably, that was considered to be a

16 good thing from First Health's perspective as well as

17 the health plan, correct, sir?

18      A.  I believe so.

19      Q.  Now, Andrea Rosen and you were colleagues at

20 First Health, correct?

21      A.  Correct.

22      Q.  And you knew each other for several years?

23      A.  Yes.

24      Q.  And when did you first meet, sir?

25      A.  I believe around 1998.
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 1      Q.  Was that at First Health?

 2      A.  Yes.

 3      Q.  What was Ms. Rosen's capacity at First Health

 4 when you first met?

 5      A.  I believe she was in the legal department.

 6      Q.  Did she remain in the legal department

 7 throughout her career at First Health?

 8      A.  As far as I recall, yes.

 9      Q.  Is she how you came to be involved in this

10 case, sir?

11      A.  Yes.

12      Q.  When were you first approached about being

13 involved in this case?

14      A.  Oh, sometime in early 2009.

15      Q.  Now, I believe your testimony, sir, is you

16 became chief information officer in 2006, correct?

17      A.  Correct.

18      Q.  And you also said you became a member of the

19 executive committee in that same year; is that your

20 testimony, sir?

21      A.  Yes.

22      Q.  And to be clear, you were not, in fact, an

23 executive officer of the company at any point in time,

24 were you, sir?

25      A.  No.
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 1      Q.  So you were not an executive officer of the

 2 company in 2000, correct?

 3      A.  Correct.

 4      Q.  Nor in 2001, correct?

 5      A.  Correct.

 6      Q.  Nor in 2002?

 7      A.  Yes.

 8      Q.  Nor in 2003, correct?

 9      A.  Correct.

10      Q.  Nor in 2004, right?

11      A.  Right.

12      Q.  So, Mr. Boeving, you were a VP of First

13 Health, correct?

14      A.  Yes.

15      Q.  And how many vice presidents were there at

16 First Health at the time you left?

17      A.  I don't recall.  Somewhere in the neighborhood

18 of eight to ten.

19      Q.  Now, was there also a chief technology

20 officer, sir?

21      A.  No.

22      Q.  Not at any point in time between 2000 and

23 2005?

24      A.  No.

25      Q.  I'd like to turn, if we can, to your
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 1 testimony.  It's going to be on Page 1, sir, of your

 2 written testimony.

 3          Chuck, if you could put that on the screen.

 4          And if you could actually turn to -- blow up

 5 Lines 23 to 25.

 6          Now, sir, your testimony was at First Health

 7 you led the IT integration for about 15 acquisitions,

 8 about five relatively large acquisitions above

 9 $150 million and about ten smaller companies.

10          Does that remain your testimony here today?

11      A.  Yes.

12      Q.  Now, in fact, I looked on the First Health

13 Web site and in public filings for acquisitions that

14 were in excess of $150 million, and I actually only

15 found two.

16          Does that sound about right, Mr. Boeving?

17      A.  That could be right, yes.

18      Q.  All right.  So in fact, if I am right, that

19 means that your statement in your testimony is not

20 true, correct?

21      A.  If you're right, yes.

22      Q.  Well, what --

23      A.  I just don't -- that statement is to the best

24 of my recollection.  And if you've got other data, then

25 fine.  I -- I think I want to say about that.  But I
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 1 stand with this.

 2      Q.  Okay.  So can you name me the five

 3 acquisitions in which you led the IT integration at

 4 First Health that were in excess of $150 million,

 5 Mr. Boeving?

 6      A.  Let me see.  To my recollection, the

 7 acquisition of the CAC business was one.  And the

 8 acquisition of First Health, I believe, was in that

 9 neighborhood.  And let's see.  We had purchased

10 Affordable Healthcare, but I think for less than that.

11          So, you know, those are the two I can probably

12 squeeze out from my memory.

13      Q.  All right.  So just to close the loop on the

14 record, the only two transactions -- you can only name

15 two transactions that are above $150 million, correct?

16      MR. GEE:  Asked and answered.

17      THE WITNESS:  At this point, yes.

18      THE COURT:  Overruled.

19      MR. VELKEI:  Q.  Now let's talk about the first

20 one, the First Data Acquisition's sale of First Health

21 in 1997.  Are you familiar with that, sir?

22      A.  Yes.

23      Q.  Now, to be clear, First Data Acquisition

24 divested its claims administration services for a

25 purchase price of $196 million?
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 1      A.  That sounds about right.

 2      Q.  And it was -- the administration services were

 3 acquired by Healthcare Compare, correct?

 4      A.  Correct.

 5      Q.  And you were actually an employee of

 6 Healthcare Compare, not First Data Acquisition,

 7 correct?

 8      A.  That's correct.

 9      Q.  And you were an employee of Healthcare Compare

10 from 1990 to 1997, correct?

11      A.  Yes.

12      Q.  Not First Health?

13      A.  Yes.

14      Q.  So in fact, the statement that you worked for

15 First Health from 1990 to 2005 is not accurate, is it,

16 sir?

17      A.  I guess I would have to say yes.  But since it

18 was a continuation of the company, it's a habit of mine

19 to, you know, refer to it by the end name rather than

20 the earlier names.

21      Q.  To be clear, Mr. Boeving, were you responsible

22 for the whole integration or just those aspects related

23 to IT?

24      A.  Just those aspects related to IT.

25      Q.  Now, you were responsible for diligence in
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 1 connection with the IT?

 2      A.  Yes, sir.

 3      Q.  And you were involved in the decision to

 4 acquire; is that your testimony, Mr. Boeving?

 5      A.  Yes.

 6      Q.  And you're certainly not suggesting that there

 7 were no problems associated with that acquisition, are

 8 you, Mr. Boeving?

 9      A.  No.

10      Q.  Is it, in fact, the case that there was an

11 $80 million write-off associated with the claims

12 administration platform that Healthcare Compare had

13 acquired?

14      A.  I don't recall that, but that sounds about

15 right.

16      Q.  Just to refresh your recollection, why don't

17 we take a look at the public filing for First Health

18 for the year ended 1998.  And it's a long document,

19 sir, so I'm just going to direct your attention to a

20 particular page.  Feel free, however, to take your time

21 and look at other aspects of the document if you see

22 fit.

23      A.  Okay.

24      MR. VELKEI:  I'd like to mark this as exhibit next

25 in order, 5587.  I have tabbed for the Court and the
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 1 witness and counsel the particular page that I want him

 2 to focus on.

 3      THE COURT:  It's Form 10-K for First Health

 4 Corporation, March 1999.

 5          (Respondent's Exhibit 5587 marked for

 6           identification)

 7      MR. VELKEI:  Q.  So, sir, does that refresh your

 8 recollection that there was, in fact, an $80 million

 9 charge taken in connection with the IT platform that

10 Healthcare Compare had acquired?

11      A.  Well, actually, I've never seen this document.

12      Q.  Does this refresh your recollection, sir, that

13 there was an $80 million charge taken against the

14 claims platform that Healthcare Compare had acquired,

15 sir?

16      A.  Well, that's what it says.  But again, this is

17 not something that was in my recollection,

18 particularly.

19      Q.  So you don't recall there being any charge?

20      A.  I do.

21      Q.  And it occurred roughly one year after the

22 acquisition closed, correct?

23      A.  I believe that's right.

24      Q.  Pretty shortly thereafter.  And that was

25 almost -- approximately 40 percent of the total
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 1 purchase price?

 2      A.  Doing the math, I suppose so, yes.

 3      Q.  You were the person responsible for diligence

 4 on that platform, correct?

 5      A.  Yes.

 6      Q.  Certainly couldn't have been considered a

 7 success, right, Mr. Boeving?

 8      A.  The acquisition?  I'm sorry.

 9      Q.  The acquisition of that particular platform?

10      A.  Well, that particular platform was put out of

11 service just as soon as we took over, as a matter of

12 fact.

13      Q.  So wouldn't have been considered a success,

14 then, in acquiring it, correct?

15      MR. GEE:  Objection.  Vague as to "it."  Are we

16 talking about the platform again, or --

17      MR. VELKEI:  Yes.

18      THE WITNESS:  Well, I'm just not sure how to

19 answer this.

20      MR. VELKEI:  Q.  Now, in 2001, First Health

21 acquired CCN Managed Care for a purchase price of

22 approximately $189 million.

23      A.  I should have remembered that, yes.

24      Q.  Now, that was the largest acquisition that was

25 undertaken at First Health while you were there,
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 1 correct, Mr. Boeving?

 2      A.  From a dollar perspective, I believe that's

 3 right, yes.

 4      Q.  And the next largest acquisition after that

 5 was the acquisition of Health Net in 2003, correct?

 6      A.  Correct.

 7      Q.  So we've got two transactions over

 8 $150 million, right?  Are you with me so far?

 9      A.  So far.

10      Q.  And the next largest transaction is one for

11 $79 million involving Health Net acquisition, correct?

12      A.  I believe that's right.

13      Q.  So in fact, the statement that you led the IT

14 integration for five transactions over $150 million is

15 not true, is it, sir?

16      MR. GEE:  Objection, asked and answered.

17      THE COURT:  Overruled.

18      THE WITNESS:  Let's see.  There are other

19 acquisitions in the list.  I believe, again, that the

20 Affordable Healthcare acquisition was in that

21 particular range.  That was in 1989.

22          Then let's see.  We have the First Health.  We

23 have the CAS acquisition.

24          Did we put a dollar amount on that?

25          So I'm naming -- let's see.  Affordable, First
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 1 Health, CAS, oh, and CCN.  CCN I believe was in that

 2 range of 125 million.

 3      Q.  CAS was not, was it, Mr. Boeving?

 4      A.  I thought it was.

 5      Q.  You identified a transaction in 1989.  That

 6 was before you even joined the company, correct?

 7      A.  That's correct.

 8      Q.  So back to my question, sir.

 9          You've identified now three transactions that

10 you believe are over $150 million.  The statement in

11 your written testimony that you led the IT integration

12 for five transactions valued at over $150 million is

13 not in fact true, is it, sir?

14      A.  I still stand with that statement because we

15 have the Affordable, the First Health, the CAS, the

16 CCN, and the Health Net.  That's my list of five.

17      Q.  You just agreed with me, sir, didn't you, that

18 the Health Net acquisition was valued at $79 million,

19 correct?

20      A.  I hear that now.  But -- and my recollection

21 at the time that I had the information, it was at the

22 larger amount.

23      Q.  Right.  Why don't we --

24      A.  So --

25      Q.  I'm sorry.
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 1      A.  Because I -- here, just a second.

 2          You know, the financial information about

 3 the -- and valuations were not in my area.  And so what

 4 I'm relying on is, you know, what I recall from what

 5 those things were approximately at the time.

 6      MR. VELKEI:  All right.  I'm going to mark as

 7 exhibit next in order the 10-K that described the

 8 Health Net transaction.

 9      THE WITNESS:  Okay.

10      MR. VELKEI:  And I have marked the particular page

11 that references the transaction.

12          But again, feel free to look at other parts of

13 the document.

14      THE COURT:  5588 is Form 10-K/A for First Health

15 Group, December 2004.

16          (Respondent's Exhibit 5588 for

17           identification)

18      MR. VELKEI:  Q.  The Health Net transaction had a

19 value of $79 million, correct, sir?

20      A.  I see that on here.

21      Q.  Is that a "yes"?

22      A.  That's a "yes."

23      Q.  So we're still down to three transactions that

24 you believe were in excess of $150 million: First

25 Health, CAS and CCN, correct?
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 1      MR. GEE:  Objection.  That misstates his

 2 testimony.  He said Affordable Healthcare, First

 3 Health, CAS and CCN.

 4      THE WITNESS:  Yes.

 5      MR. VELKEI:  Q.  Affordable Healthcare, was that

 6 the transaction in 1989, sir?

 7      A.  Yes.

 8      Q.  That was before you joined First Health,

 9 correct?

10      A.  Yes, but it wasn't integrated.  The

11 integration project happened after I joined.

12      Q.  Okay.  So let's assume -- do you recall the

13 purchase price for that particular transaction, sir?

14      A.  Well, again, my recollection is, since I

15 wasn't there at the time, I didn't see the financials,

16 you know, I believe that was around 125.

17      Q.  So less than $150 million, correct?

18      A.  Or maybe 150-.

19      Q.  Are you guessing now, sir?

20      A.  I am guessing; I'm sorry.

21      Q.  All right.  Let's assume that you've now

22 identified four transactions, sir, that you believe may

23 or may not be in excess of $150 million.

24          Still, the statement that you made that you

25 led the IT integration in connection with five
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 1 acquisitions in excess of $150 million is not true,

 2 correct?

 3      A.  Based on the -- yes, that's correct.

 4      Q.  I'm assuming you didn't do any diligence to

 5 confirm the information that you were offering in that

 6 particular section of your testimony?

 7      A.  That's correct, I did not.

 8      Q.  And to be clear, Mr. Boeving, you didn't lead

 9 the integration effort of -- you didn't lead the entire

10 integration effort for any of those transactions, just

11 the piece that related to IT, correct?

12      A.  That's correct.

13      Q.  And to be fair, sir, it has been ten years

14 since you've been involved in a transaction with a

15 value above $100 million, correct?

16      A.  "Been involved."  Well, let's see.

17      Q.  Let me rephrase that.

18          It has been at least ten years since you've

19 led the IT integration of any acquisition in excess of

20 $100 million, correct?

21      A.  That would be correct.

22      Q.  And fair to say you've never been involved in

23 leading the IT integration in connection with any

24 transaction larger than $200 million?

25      A.  I believe that's right.
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 1      Q.  Now, Coventry acquired First Health in January

 2 of 2005, correct?

 3      A.  Correct.

 4      Q.  That transaction closed roughly around the end

 5 of January of 2005; is that correct?

 6      A.  Yes.

 7      Q.  Mr. Boeving, you did not stay on at the

 8 company, right?

 9      A.  Right.

10      Q.  The CIO position was given to someone else;

11 isn't that true, sir?

12      A.  Yes.

13      Q.  And fair to say that you did not lead the

14 integration in connection with that acquisition, right?

15      A.  I did not.

16      Q.  In fact, you left weeks after the acquisition

17 closed; isn't that true, Mr. Boeving?

18      A.  Something around that, yes.

19      Q.  Now, your LinkedIn bio, if we could refer back

20 to that -- and maybe put that up on the screen -- says

21 "Owner, Boeving Associates, March 2005 to present, six

22 years and five months."

23          So according to your LinkedIn bio, you opened

24 Boeving Associates in March of 2005; sound about right?

25      A.  It's about right, but this is a pretty casual
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 1 piece of information here, yes.

 2      Q.  This was information that you provided on

 3 your --

 4      A.  I realize.

 5      Q.  -- on your LinkedIn Web site, correct, sir?

 6      THE COURT:  Please don't talk over each other.

 7      MR. VELKEI:  Q.  This is information that you

 8 provided on your LinkedIn Web site, correct?

 9      A.  Yes.

10      MR. VELKEI:  I wanted to mark as exhibit next in

11 order, if we could, what appears to be a blog site for

12 Boeving Associates.  This was taken off the Web site,

13 sir, or the Internet.

14      THE COURT:  Wait a second.  The exhibit number is

15 5589.

16          (Respondent's Exhibit 5589 for

17           identification)

18      THE COURT:  5589 is the Web page off of Boeving

19 Associates, and it's dated Sunday, April 24th, 2005.

20      MR. VELKEI:  Q.  Now, this was the first posting

21 that you made on this particular blog, correct?

22      A.  I believe so, but I just don't recall this.

23      Q.  Right.  Now, it says, "Boeving Associates is a

24 group of high-level IT executives who have recently

25 formed an entity to provide management consulting
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 1 services."

 2          Do you see that, sir?

 3      A.  Yes.

 4      Q.  How many high-level IT executives other than

 5 yourself are part of Boeving & Associates?

 6      MR. GEE:  Vague as to time.

 7      THE COURT:  At the time this was written?

 8      MR. VELKEI:  Yes.

 9      THE COURT:  All right.

10      THE WITNESS:  I don't recall exactly, but this was

11 in the formative stage of the business.  And I do

12 recall communicating with -- I think about four

13 individuals who -- we were discussing about organizing

14 this business, yes.

15      MR. VELKEI:  Q.  So to be clear, you were in

16 communications about possibly starting a business with

17 four other individuals at the time this posting was

18 made?

19      A.  Yes.

20      Q.  At the time the posting was made, had those

21 four individuals decided to become part of Boeving

22 Associates, sir?

23      A.  Not all of them, no.

24      Q.  Any of them?

25      A.  Yes.



19102

 1      Q.  When was that, sir?

 2      A.  Sometime later, a number of months later.

 3      Q.  When, approximately?

 4      A.  Maybe December.  Maybe January of '06.

 5      Q.  Okay.  So fair to say that at least through

 6 2005, nobody else was part of Boeving Associates other

 7 than yourself?

 8      A.  Yes, that's fair to say.

 9      Q.  All right.  Do you currently have associates

10 other than yourself that are part of Boeving

11 Associates?

12      A.  Yes.

13      Q.  And who would those be, sir?

14      A.  One of them is Bob Green, and the other is Bob

15 Bularzik.

16      Q.  Bob?

17      A.  Bularzik, B-u-l-a-r-z-i-k.

18      Q.  It's your testimony that these are owners of

19 Boeving Associates?

20      A.  No, sir.

21      Q.  Are they employed by Boeving Associates?

22      A.  No.

23      Q.  So what's the connection with Boeving

24 Associates, sir?

25      A.  The connection is perhaps rather loose.  I
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 1 bring in these associates on an as-needed basis in the

 2 consultancy assignments that I have.

 3      Q.  Now, you are marketing yourself as an IT

 4 expert, yet you have no Web site, correct, Mr. Boeving?

 5      A.  Correct.

 6      Q.  And the only thing you signed up for was this

 7 free blog service that's reflected in 5589; is that

 8 correct?

 9      A.  I believe so.  I may have had some other blogs

10 out there sometime along the way.  This surprises me as

11 well.

12      Q.  Right.

13      A.  Yes.

14      Q.  Now, in your LinkedIn Web site, you say that

15 you're the owner of Boeving Associates, correct?

16      A.  Correct.

17      Q.  But Boeving Associates is not a real

18 corporation, is it, Mr. Boeving?

19      A.  It's a sole proprietorship.

20      Q.  Is that a "yes" or a "no," sir?

21      A.  Yes.

22      Q.  It is not a real corporation, right?

23      A.  It is not a real -- if I understand the

24 definition of "real" corporation, yes.

25      MR. GEE:  Objection as to "real."
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 1      THE COURT:  It's not incorporated.

 2      MR. VELKEI:  Right.

 3      THE COURT:  Okay.

 4      MR. GEE:  So just say that.

 5      MR. VELKEI:  Q.  In fact, sir, Boeving Associates

 6 isn't even registered in the state of Illinois, is it,

 7 Mr. Boeving?

 8      A.  No.

 9      Q.  And it's not registered in any other state,

10 correct?

11      A.  Correct.

12      Q.  So fair to say Boeving Associates is really

13 just you, right, Mr. Boeving?

14      A.  No, I wouldn't say that.  Again, given that in

15 my consultancy I do involve my other associates and

16 other individuals, I wouldn't say it's just me.

17      Q.  The clients of Boeving Associates, they're

18 listed on your CV, sir?

19      A.  I believe so.

20      THE COURT:  That's Attachment A to 1093?

21      MR. VELKEI:  Yes, your Honor.

22      Q.  You want to take a moment to look that over

23 before you answer, sir, or are you comfortable with the

24 answer you gave?

25      A.  Let me get there, please.
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 1      Q.  Okay.

 2      A.  Okay.  Thank you.

 3      MR. VELKEI:  Read the question back for the

 4 witness?

 5          (Record read)

 6      THE WITNESS:  Yes.

 7      MR. VELKEI:  Q.  Now, your resume, your CV, states

 8 that Boeving Associates was set up in 2006.

 9          Do you see that, sir?

10      A.  Yes.

11      Q.  That's not in fact a correct statement, is it,

12 Mr. Boeving?

13      A.  Well, no.  It is an approximate statement.

14      Q.  Right.  So we established just a few moments

15 ago that in fact the -- Boeving Associates was first

16 set up sometime around March or April of 2005, correct?

17      A.  I think that's correct.  But again, it was in

18 a formative state, so it's hard to say when it actually

19 became a real entity.

20      Q.  I'm sorry --

21      A.  I would say that after we started getting some

22 work, we were real.

23      Q.  On that subject, sir, your resume indicates

24 that the first client Boeving Associates got was in

25 2007, correct?
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 1      A.  That's the first client, yes, in 2007.

 2      Q.  So there was more than a year and a half after

 3 you opened your practice where you didn't have a

 4 client, sir?

 5      A.  That's -- that's correct.  I had activities

 6 but no clients.

 7      Q.  I want to focus on the nature of the client

 8 engagements that are listed on your CV.

 9          None of those involve a health insurance

10 company, correct?

11      A.  Correct.

12      Q.  Frazier Healthcare Ventures, that's not a

13 healthcare company at all, is it, sir?

14      A.  No.  It is a venture capital company.

15      Q.  And Frazier Healthcare Ventures, if I

16 understand it correctly, invests in healthcare

17 services, biopharma, and medical device companies; is

18 that correct?

19      A.  Yes, in general.  It invests in a variety of

20 healthcare companies.

21      Q.  And then you list three provider clients; is

22 that right?

23      A.  "Provider clients"?  I'm not sure what you're

24 referring to.

25      Q.  Okay.  TridentUSA Health Services?
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 1      A.  Yes?

 2      Q.  That's a provider?

 3      A.  It is a provider.

 4      Q.  It's a provider of bedside diagnostic

 5 services, correct?

 6      A.  That is correct.

 7      Q.  OmniSYS, that's also a provider, correct?

 8      A.  OmniSYS is a provider, but it also provides

 9 other services.

10      Q.  As I understand it, based upon going on their

11 Web site, it's the largest submitter of Medicare Part B

12 claims on behalf of pharmacies.

13          Does that sound about right?

14      A.  That's right.

15      Q.  Pentech Health is also a provider, correct,

16 sir?

17      A.  Yes, I would say so.

18      Q.  And that, if I understand correctly, provides

19 specialty infusion services, correct?

20      A.  That's correct.

21      Q.  Now, is this -- am I missing any other clients

22 that are on your CV, sir?

23      A.  I believe that's it.

24      Q.  Other than, of course, the Department of

25 Insurance, correct?
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 1      A.  Yes, they're not listed here.

 2      Q.  Which you failed to include?

 3      A.  Yes.

 4      Q.  Now, just to be clear, then, Mr. Boeving,

 5 you've never worked for a health insurance company?

 6      A.  No, I have never worked for a health insurance

 7 company.

 8      Q.  Never been involved in a merger of two health

 9 insurance companies?

10      A.  No.

11      Q.  Largest transaction you've ever been involved

12 in is something less than $200 million, correct?

13      A.  Is that right?  Something around 200 million,

14 yes.

15      Q.  You've never led the entire integration effort

16 for any acquisition in which you've been involved,

17 correct?

18      A.  Correct.

19      Q.  Only one piece of it, correct?

20      A.  Only the IT piece, yes, sir.

21      Q.  I want to switch gears if we can, sir, and

22 talk a little bit about the PacifiCare -- the

23 acquisition of PacifiCare by United.

24          Do you have any sense of the enormity of the

25 undertaking in integrating the PacifiCare entities into
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 1 the United entities?

 2      A.  Yes, sir, I believe I do.

 3      Q.  Pretty big undertaking, correct?

 4      A.  Correct.

 5      Q.  Certainly one of the largest ever seen; isn't

 6 that true, Mr. Boeving?

 7      A.  Yes.

 8      Q.  Any sense of how many systems PacifiCare had?

 9      A.  A large number of them.  I don't know the

10 number.

11      Q.  How about different product types, any sense

12 of how many different product types PacifiCare had?

13      A.  I have a general idea.  I can't -- I can't

14 give you a specific answer.

15      Q.  Any sense?

16      A.  No.  I wouldn't hazard a guess.

17      Q.  All right.  Fair to say you didn't look

18 closely at that issue, Mr. Boeving?

19      A.  Number of product types?

20      Q.  Yes.

21      A.  No, sir.

22      Q.  Fair to say you didn't look closely at the

23 number of systems that were implicated in the

24 integration?

25      A.  I looked at the systems, but not from a
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 1 comprehensive standpoint, no.

 2      Q.  How many of the systems can you name me that

 3 were part of the PacifiCare acquisition?

 4      A.  I can probably name about a dozen.

 5      Q.  Okay.  Would you name them, please?

 6      A.  Let's see.  RIMS, DOCSIS, DocDNA, Emptoris.

 7 My memory is going to -- I know I'm familiar with them.

 8 I doubt I can spiel the list better than what I'm doing

 9 right now.

10      Q.  Any sense of how many different PPO products

11 there were in the PacifiCare portfolio?

12      A.  How many different PPO products?  No.

13      Q.  Would it surprise you to learn that there are

14 132, sir?

15      A.  No, that would not surprise me.

16      Q.  How many different states were involved in the

17 PacifiCare integration?

18      A.  One.

19      Q.  One?  Is that your testimony, sir?

20      A.  That's my understanding, yes, the one that

21 we're talking about.

22      Q.  Well, I'm not asking you about the one we're

23 talking about.  We know the state we're talking about.

24          How many states were involved, sir?

25      A.  More than one, yes.  I know there were other
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 1 states in the western region and so forth, but I don't

 2 know that number either.

 3      Q.  Can you name some of the states other than

 4 California?

 5      A.  I think Utah.  Arizona, I think.

 6      Q.  Any others?

 7      A.  I wouldn't hazard a guess.

 8      Q.  So to the extent that you are offering any

 9 further testimony on what states were implicated in the

10 integration, you would be guessing, correct?

11      A.  Correct.

12      Q.  Fair to say that you didn't look at that issue

13 closely in connection with your opinion, sir?

14      A.  That's correct.

15      Q.  Any sense of how many members were implicated

16 in the PacifiCare integration?

17      A.  I think I heard a number around 150,000.

18      Q.  Total members involved in all the PacifiCare

19 systems that were involved in the integration?

20      A.  All PacifiCare Systems?  I'm talking about the

21 PPO system.

22      Q.  So let's focus.  You do understand that all of

23 the systems had to be integrated into United, not just

24 the PPO piece, correct?

25      A.  I do understand that.



19112

 1      Q.  So do you have a sense of how many members

 2 were part of PacifiCare that needed to be integrated

 3 into the United systems?

 4      A.  No, I don't.

 5      Q.  Fair to say you didn't look at that issue

 6 closely in connection with rendering your opinion in

 7 this case?

 8      A.  That's fair, yes.

 9      MR. VELKEI:  I'd like to introduce as exhibit next

10 in order, which is a document that lists the product

11 types, systems, and states as well membership for the

12 PacifiCare entities that were part of the integration.

13      THE COURT:  That would be 5590.

14          (Respondent's Exhibit 5590 for

15           identification)

16      MR. VELKEI:  So just so that the record reflects,

17 Mr. Boeving, there were six different product types,

18 eight different systems, nine different states,

19 together with some additional territories.

20          On the PPO product type, there were 132

21 different PPO plans.  And there were, at the time of

22 the acquisition, 3,343,422 members.

23      Q.  Integrating all of these systems, product

24 types, states, membership is a highly complex and

25 difficult undertaking; you would agree with me, would
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 1 you not, Mr. Boeving?

 2      A.  Yes, I would.

 3      Q.  Let's talk a little bit about the platforms.

 4          Have you ever been involved in administering

 5 claims on RIMS?

 6      A.  On RIMS, no.

 7      Q.  How about NICE?

 8      A.  No.

 9      Q.  Have you been involved in administering any of

10 the claims -- administering claims on any of the

11 systems that are reflected there?

12      A.  No.

13      Q.  Have you ever worked with TriZetto before,

14 sir?

15      A.  Yes.

16      Q.  When was the last time you did that, sir?

17      A.  Oh, probably in the 1997-to-2000 range.

18      Q.  It's been a long time, correct?

19      A.  It was 1997 to 2000, yes.

20      Q.  Now, First Health has its own proprietary

21 claims administration system, correct?

22      A.  Yes, it did.

23      Q.  And to the extent you were familiar with one,

24 it would be that one and that one alone, right,

25 Mr. Boeving?
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 1      A.  No.  I'm familiar with other claim systems.

 2 We had a variety of claim systems to deal with and to

 3 integrate.

 4      Q.  Fair to say that you're not familiar with any

 5 of the claim systems that are listed on this exhibit?

 6      MR. GEE:  Objection.  Asked and answered.

 7      THE COURT:  I don't remember.  I'll allow it.  I

 8 don't think he asked that.

 9      MR. VELKEI:  Would you read the question back for

10 the witness, please.

11          (Record read)

12      THE WITNESS:  Well, you'd have to define the word

13 "familiar."  I'm familiar with RIMS, although I didn't

14 have direct responsibility for the system.

15      MR. VELKEI:  Q.  Familiar with RIMS in the context

16 of this case, sir?

17      A.  In the context of it being used as a claim

18 system in other healthcare companies.

19      Q.  What was the nature of your familiarity with

20 RIMS prior to being involved in this case, sir?

21      A.  I was involved in due-diligence operations

22 where a RIMS system was involved.  I have colleagues

23 that have used RIMS.

24      Q.  Pretty limited involvement, wouldn't you

25 agree, Mr. Boeving?
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 1      A.  To the extent of what I've said, yes, sir.

 2      Q.  Do you have any sense of how many projects

 3 were implicated in the integration of all of the

 4 PacifiCare companies into United?

 5      A.  I don't have a sense of the number of -- total

 6 number of projects that were involved in the entire

 7 integration, no.

 8      Q.  Any idea?

 9      A.  No, I don't.

10      Q.  Fair to say you never looked at it, did you,

11 Mr. Boeving?

12      A.  I never saw a document that listed the total

13 number of projects, no.

14      Q.  Did you even ask for one?

15      A.  No, sir.

16      Q.  Wasn't relevant to your analysis, sir, in your

17 opinion?

18      A.  Wasn't relevant?  I didn't ask for it.

19      Q.  Is that a "yes," it wasn't relevant, sir?

20      A.  Yes.

21      MR. VELKEI:  All right.  I'd like to, if we could,

22 mark as exhibit next in order, which is a listing of

23 the project summaries, a summary of the outstanding

24 integration projects at the time Mr. Burghoff prepared

25 his close-out binder that Mr. Strumwasser questioned
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 1 him about.

 2      THE COURT:  5591.

 3          (Respondent's Exhibit 5591 for

 4           identification)

 5      MR. GEE:  May I inquire whether this was produced

 6 previously to the Department?

 7      MR. VELKEI:  Bates No. 348089.  It was produced

 8 previously, Mr. Gee.

 9      THE COURT:  Is there a date on this?

10      MR. VELKEI:  I believe it was July 31st, 2008,

11 your Honor, but we'll confirm it.

12      MR. GEE:  Did you say "2008"?

13      MR. VELKEI:  I believe so, yeah, but I'll check.

14 I may be wrong about that.

15          It was done at the same time that Scott

16 Burghoff prepared the close-out binder

17 that Michael Strumwasser was asking about.

18      THE COURT:  I think the witness is ready.

19      MR. VELKEI:  Q.  Fair to say you haven't seen this

20 document before, Mr. Boeving?

21      A.  Yes, that's correct.

22      Q.  Have you seen anything like it before, sir?

23      A.  I don't believe so, no.

24      Q.  This project listing also suggests a high

25 degree of complexity as well, doesn't it?
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 1      A.  Yes.

 2      Q.  Now, you're not in a position to opine on each

 3 of these projects, are you, Mr. Boeving?

 4      A.  I'm not familiar with a number of these

 5 projects, that's right.  I'm not sure what you mean, am

 6 I in a position to opine.

 7      Q.  So you don't have an ability to go through

 8 each of these projects and assess whether it was done

 9 well, poorly or just done on an average basis, correct?

10      A.  From this list?

11      Q.  Right.

12      MR. GEE:  Objection.  This is compound, I mean, is

13 he saying all of them, every single one of them, or if

14 he wants to go through each one?

15      THE COURT:  I'm not interested in going through

16 each one.  I think he's asking a general question.

17      MR. VELKEI:  Yes, your Honor.

18      THE WITNESS:  I don't think I'm understanding the

19 question; I'm sorry.

20      MR. VELKEI:  Could you read the question back for

21 the witness.

22          (Record read)

23      THE WITNESS:  I don't have the ability to opine on

24 these or assess them based on whether they are done

25 well or not.
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 1      MR. VELKEI:  So you haven't looked at that level

 2 of detail, correct.

 3      MR. GEE:  Wait.  Was that -- I'm not sure if that

 4 was a question or if it's going to come through as a

 5 statement from the witness.

 6      THE COURT:  I think it was a statement.

 7      THE WITNESS:  No, no, ma'am.

 8      MR. VELKEI:  It's a question.

 9      THE COURT:  All right.

10      THE WITNESS:  It's a question, yeah.

11      THE COURT:  Start over.

12      THE WITNESS:  I'm still not understanding, I don't

13 think.

14      MR. VELKEI:  Q.  In offering the opinions that you

15 have in this case, sir, you haven't drilled down to the

16 level of detail that's reflected in this particular

17 document, correct?

18      MR. GEE:  That's vague.  I mean --

19      THE COURT:  Overruled.

20      MR. GEE:  -- there are a number of projects on

21 this document.  And perhaps the witness could discuss

22 some of them but not others.

23      MR. VELKEI:  Why don't you let him answer the

24 question?

25      MR. GEE:  I'm not sure if Mr. Velkei is asking
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 1 whether he could opine about every single one of them

 2 or particular ones.

 3      THE COURT:  You know, I'm not going to ask the

 4 question.  He asked a general question about whether or

 5 not he could opine about these in detail.  I don't see

 6 the problem with the question, and I'm not interested

 7 in going one by one.

 8      MR. VELKEI:  I have no intention.

 9      THE COURT:  He can answer.  If he thinks there's

10 some that he can, he can answer.  He's an expert, for

11 goodness sake.

12      MR. VELKEI:  Could you read the question back,

13 please.

14          (Record read)

15      THE WITNESS:  Correct.

16      MR. VELKEI:  I think it's a good time for a break,

17 your Honor.

18      THE COURT:  All right.

19          (Recess taken)

20      THE COURT:  Okay.  We'll go back on the record.

21      MR. VELKEI:  Q.  Mr. Boeving, just a few

22 follow-up.

23          You mentioned -- you kept referring to the

24 Affordable transaction.  What was the name of the

25 company that was acquired?
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 1      A.  It was called Affordable Healthcare -- I think

 2 it was called Affordable Healthcare Concepts.

 3      Q.  And that was in 1989?

 4      A.  Yes, 1988, 1989.

 5      Q.  Don't know which year?

 6      A.  I don't.

 7      Q.  So it might have been two years before you

 8 joined the company?

 9      A.  It might have.

10      Q.  And you're still taking credit for leading the

11 IT integration of that company?

12      MR. GEE:  Objection.  Argumentative.

13      THE COURT:  Sustained.

14          Rephrase, please.

15      MR. VELKEI:  Q.  Is it still your testimony, sir,

16 that you were responsible for leading the IT

17 integration of that particular company, even though --

18      A.  Yes.

19      Q.  -- you joined company in 1990.

20      A.  Yes.  The IT was not -- the attempt to

21 integrate the IT did not occur until that project

22 happened.

23      Q.  And then CAS, is that the name of the company

24 that was acquired?

25      A.  No.  That's the name of the claim system.
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 1      Q.  What was the name of the company?

 2      A.  CAC.

 3      Q.  All right.  Thank you, sir.

 4          Now, you would agree with me, would you not,

 5 Mr. Boeving, that there were a team of people at United

 6 and PacifiCare focused specifically on the integration?

 7      A.  I would say that there were several teams

 8 focused specifically on the integration not just one.

 9      Q.  So it's a "yes"?

10      A.  I would say there wasn't one team.  If you

11 say -- if that's the question, then I would say no.

12      MR. VELKEI:  Could you read the question back for

13 the witness.

14          (Record read)

15      MR. VELKEI:  Q.  So you would agree that there

16 were a number of people specifically focused upon the

17 integration at United and PacifiCare, correct?

18      A.  Correct.

19      Q.  And you are aware that there was actually a

20 whole department dedicated to integration services,

21 correct?

22      A.  Yes, I think so.

23      Q.  You're not sure?

24      A.  When you say "a whole department," again, my

25 recollection is that there were integration teams.
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 1      Q.  You were not aware that there was actually an

 2 integration services department, sir, in addition to

 3 those integration teams?

 4      A.  No, sir, I'm not aware of an integration

 5 services department.

 6      Q.  Did First Health ever have an integration

 7 services department?

 8      A.  Not formally, no.

 9      Q.  All right.  Certainly to the extent there was

10 one at United and PacifiCare, that would suggest a

11 level of commitment in trying to do things correctly,

12 wouldn't you agree?

13      A.  I don't know without having more information

14 about that.  No, sir.

15      Q.  Certainly a number of bright people at

16 PacifiCare and United, correct?

17      MR. GEE:  Objection.  No foundation.

18      THE COURT:  Sustained.

19      MR. VELKEI:  Q.  You would agree, would you not,

20 Mr. Boeving, that there were a number of people at

21 United with specific experience in IT?

22      A.  Yes.

23      Q.  And with specific, significant background in

24 mergers, correct?

25      A.  I'm not familiar with their background, but I
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 1 believe they had that background, yes.

 2      Q.  There had been a number of large integrations

 3 prior to PacifiCare, correct?

 4      A.  I believe that's correct.

 5      Q.  Did you follow those closely, sir?

 6      A.  The integrations prior to the PacifiCare?  Did

 7 I follow them closely?  No.

 8      Q.  Fair to say that they had experience in the

 9 area of integrations, correct?

10      A.  Yes.

11      Q.  Now, I believe it's your testimony, sir --

12 and I'd like to turn if we can to Page 3 of your

13 testimony, and in particular, Lines 19 and 20, where

14 you say in your experience one of the greatest

15 integration challenges involves the joining of the data

16 sets between acquirer and acquired, correct?

17      A.  Correct.

18      Q.  Do you still agree with that testimony, sir?

19      A.  Yes.

20      Q.  So you would agree, then, that there is a risk

21 associated with efforts in that regard, joining data

22 sets between an acquired company and an acquirer?

23      A.  Yes.

24      Q.  And that there is a high degree of complexity

25 that goes with that, correct?
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 1      A.  Correct.

 2      Q.  And you recognize in your testimony more

 3 generally that there are risks attendant with any

 4 integration.  And I direct your testimony in particular

 5 to Page 24, sir, in particular, Line 10:

 6                    "Risks, of course, are

 7               attendant to any integration."

 8          Do you see that?

 9      A.  Yes.

10      Q.  Do you agree with that statement, sir?

11      A.  Yes.

12      Q.  In fact, you offer it almost as an undisputed

13 statement, correct?

14      MR. GEE:  Objection.  Vague.

15      THE COURT:  Overruled.

16      THE WITNESS:  Yes, I believe so.

17      MR. VELKEI:  Q.  So problems in integrations don't

18 necessarily imply somebody did something wrong,

19 correct?

20      A.  That's correct.

21      Q.  And one would expect to face some problems,

22 especially in transitioning a company of the size of

23 PacifiCare, correct?

24      A.  Yes.

25      Q.  Now, did you factor into your analysis the
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 1 complexity caused by the CTN termination?

 2      A.  The CTN termination is something that I did

 3 not address my analysis to.

 4      Q.  So you didn't factor it into your analysis at

 5 all?

 6      A.  I was aware of it.  But again, I didn't -- I

 7 didn't analyze it, no.

 8      Q.  Okay.  Have you -- I mean, you certainly have

 9 a general familiarity with what occurred, correct?

10      A.  A general -- I knew that it occurred, yes.

11      Q.  Have you ever seen anything like that before,

12 in your experience?

13      MR. GEE:  Objection.  Vague.

14      THE COURT:  Overruled.

15      THE WITNESS:  Again, I don't have an opinion about

16 the CTN aspect of the integration.

17      MR. VELKEI:  Q.  Understood.

18          But I'm focusing you now on the CTN

19 termination and the need to recontract 10,000 doctors

20 in a six-month period of time.

21          Have you ever in your experience seen anything

22 like that before, sir?

23      MR. GEE:  Misstates the evidence.  It wasn't

24 10,000; it was far fewer.

25      THE COURT:  A number of doctors.
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 1      MR. VELKEI:  Right, thousands.

 2      THE WITNESS:  Again, I'd have to say that that's

 3 not an area I consider I have any expertise in, so I

 4 don't have an opinion about it.

 5      MR. VELKEI:  Q.  I'm not asking you for your

 6 opinion, sir.  At this point I'm just saying as an

 7 expert in healthcare issues, have you ever seen

 8 anything like that?

 9      A.  I wouldn't consider myself an expert in

10 healthcare issues in general.  I think I'm an expert in

11 IT issues as it affects healthcare.

12      Q.  And in particular, health insurance companies;

13 that was your designation, correct?

14      A.  Yes.

15      Q.  But not asking for your opinion; I'm just

16 asking for whether you'd seen something like that

17 before?

18      A.  Since it's something that's not in my area of

19 expertise, it's not something that I track or

20 understand very much, so no.

21      Q.  Did you factor into your analysis the

22 complexity caused by having to transition manual

23 processes to automated processes?

24      A.  Yes.

25      Q.  You certainly recognize the importance of
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 1 doing -- of transitioning from manual to automated,

 2 correct?

 3      A.  Correct.

 4      Q.  And you recognize that there are significant

 5 risks associated with doing that, correct?

 6      A.  Correct.

 7      Q.  So did you give the company some credit for

 8 having to face those challenges on top of the ordinary

 9 challenges associated with an integration of this size?

10      MR. GEE:  Objection.  Vague, "give some credit."

11      THE COURT:  Repeat the question.

12          (Record read)

13      THE COURT:  I'll allow it.

14      THE WITNESS:  Let me give a qualified "yes."  And

15 then can I explain --

16      THE COURT:  Yes.

17      THE WITNESS:  -- more?

18          When you say "give credit" -- I know this was

19 a complex, perhaps unprecedentedly complex integration.

20 But I can't say that using that to explain what

21 happened is what was the purpose of my analysis.

22 Because you have a very difficult situation, you can

23 kind of understand, well, there will be difficult

24 challenges.

25          (Reporter interruption)
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 1      THE WITNESS:  Because you have a difficult

 2 situation and you have difficult challenges, you know,

 3 in my mind doesn't explain why you don't deal with

 4 those challenges.  It perhaps is understandable.  But

 5 still, you know, one -- one adjusts to deal with them.

 6      MR. VELKEI:  Q.  These kinds of challenges,

 7 transitioning from manual to automated, these

 8 were -- the company experienced these challenges on top

 9 of what one would normally face in an integration of

10 this size and complexity, correct?

11      A.  I don't know that it's on top of normal.  I

12 think certainly in my experiences, dealing with manual

13 processes are a fairly typical part of the integration

14 challenge.

15      Q.  Do you consider -- do you have experience in

16 transitioning manual processes to automated processes,

17 sir?

18      A.  Yes.

19      Q.  And what is the nature of that experience?

20      A.  It's challenging.

21      Q.  You've done that yourself?

22      A.  Have I done what myself, transition from a

23 manual to an automated process?  Yes, of course.

24      Q.  And been responsible for transitioning from a

25 manual to automated process?
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 1      A.  Yes.

 2      Q.  And when was the last time you were

 3 responsible for doing something like that?

 4      A.  Probably back in the First Health era, in the

 5 '90s.

 6      Q.  Have you been responsible for transitioning

 7 from manual mailroom to an automated process, sir?

 8 Have you ever supervised that?

 9      A.  No, I have not.

10      Q.  Have you ever supervised transitioning from --

11 let me withdraw that question.

12          You've also in your testimony recognized the

13 importance of affording discretion to the company in

14 managing its business, correct?

15      A.  I'm not sure what you're referring to.

16      Q.  Why don't we take you straight to your

17 testimony, sir.  It would be on Page 23.  It was in the

18 context of discussion of outsourcing, Lines 15 and 16:

19                    "United's desire to automate

20               these processes or to outsource

21               these functions was, as a general

22               proposition, within the business

23               discretion of its management."

24      A.  Yes?

25      Q.  So you, in fact, recognize the importance of
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 1 affording discretion to management in -- or to a

 2 company in managing its business, correct?

 3      A.  Correct.

 4      Q.  You've applied that in the context of

 5 outsourcing, but presumably, you recognize the

 6 importance of affording management discretion beyond

 7 simply decisions of whether to outsource, correct?

 8      A.  That's correct.

 9      Q.  You would agree with me it's certainly easier

10 to criticize decisions after the fact than before them,

11 right?

12      A.  I think that's right.

13      Q.  And that's essentially what you're doing here,

14 right, Mr. Boeving?

15      A.  I wasn't present -- yes.  But I would say that

16 that's not an unusual situation.  And it's not -- it's

17 Monday-morning quarterbacking.  It really is, you know,

18 looking at all the things that predated what

19 happened -- what happened during that and what happened

20 after that, not simply a second-guessing proposition.

21      Q.  Just to be clear, sir, you've never before

22 been an expert -- testified as an expert in integration

23 of information technology functions of insurance

24 companies following a merger, correct?

25      A.  Correct.
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 1      Q.  Now it seems to me, sir, that you seem to be

 2 offering opinions outside of the area of IT.  Would you

 3 agree with me?

 4      A.  I don't think so.  You'd have to say more.

 5      Q.  Outsourcing of eligibility, that's not

 6 classicially considered to be part of the IT

 7 department, is it, sir?

 8      A.  No, it's not.

 9      Q.  And you are offering opinions with regard to

10 outsourcing around eligibility, correct?

11      A.  You'd have to refer me to that.

12      Q.  I'm asking you generally, sir.

13      A.  Am I giving opinions about the outsourcing of

14 eligibility?  I don't think so.

15      Q.  Staff reductions and retention, you're also

16 opining with regard to the level of staff reductions

17 made after the merger, correct?

18      A.  Correct.

19      Q.  And that certainly is something outside of the

20 area of IT, isn't it, Mr. Boeving?

21      A.  Staff reductions are part of the necessity of

22 integrations, including IT.  And so I do have

23 experience in that.

24      Q.  But you're offering opinions with regard to

25 staff reductions outside of the IT area, correct?
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 1      A.  Yes.

 2      Q.  That's beyond your area of expertise; isn't

 3 that true, Mr. Boeving?

 4      A.  No, I wouldn't agree with that.  I would

 5 stipulate again that the process of reduction of force

 6 is something that I have experience with, mainly in the

 7 IT area.  But those dynamics apply to other areas as

 8 well.

 9      Q.  Have you ever made decisions with regard to

10 staff reductions outside of the IT area, sir?

11      A.  No, I haven't.

12      Q.  You're not in a position to opine how many

13 staff persons were needed in a regulatory department,

14 for example, are you, Mr. Boeving?

15      A.  No.

16      Q.  Don't even know if there were any cuts, do

17 you?

18      MR. GEE:  Objection.  Are we talking about the

19 regulatory department at PacifiCare?

20      MR. VELKEI:  Yes.

21      THE WITNESS:  No, I don't have any opinion about

22 the regulatory area.

23      MR. VELKEI:  Q.  You're also offering rather

24 technical opinions around EPDE and RIMS, correct?

25      A.  Correct.
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 1      Q.  Whether in fact one could direct-connect the

 2 two systems as opposed to using EPDE, correct?

 3      A.  Correct.

 4      Q.  Whether the company should have upgraded to

 5 the 3.30 version of RIMS, correct?

 6      A.  Correct.

 7      Q.  And those are -- those offer very -- there's

 8 very technical components around those opinions,

 9 correct?

10      A.  Yes.

11      Q.  Yet you don't have a technical background, do

12 you, Mr. Boeving?

13      A.  I think I've stated before what my background

14 in technology is, including claim systems and their

15 management.

16          What I said was that technologists who are the

17 hands-on individuals are not what I do but that my

18 experience and my background allows me to make

19 judgments about systems, their maintainability, their

20 upgradability, and the overall architecture of systems.

21      Q.  Have you ever direct-connected two systems?

22      A.  Yes.

23      Q.  When was the last time did you that, sir?

24      A.  2002, I believe.

25      Q.  So let me just close the loop.  Are you
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 1 confident you have sufficient technical expertise to

 2 offer opinions in this area around direct-connect and

 3 EPDE?

 4      A.  Yes.

 5      Q.  You're actually criticizing the performance of

 6 officers who were not within the IT department,

 7 correct?

 8      A.  Would you -- what are you referring to there,

 9 please?

10      Q.  You have no idea, sir?

11      A.  I have a general idea; I just want to make

12 certain what you're talking about.

13      Q.  I'm talking generally, sir.  You were offering

14 opinions with regard to the performance of officers who

15 are not within the IT area of either PacifiCare or

16 United, correct?

17      A.  I would say I'm not offering opinions in

18 general.  I'm offering opinions to specific officers,

19 yes.

20      Q.  You are criticizing specific officers outside

21 of the IT area, correct?

22      A.  That's correct.

23      Q.  You criticized at length Ms. Vonderhaar,

24 right?

25      A.  I have criticism of Ms. Vonderhaar, right.
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 1      Q.  There are pages of criticisms of

 2 Ms. Vonderhaar, correct?

 3      A.  Pages, yes.

 4      Q.  And yet you've never run a claims operation,

 5 have you, Mr. Boeving?

 6      A.  No.

 7      Q.  Mr. McMahon, you criticized Mr. McMahon in

 8 operations, didn't you, Mr. Boeving?

 9      A.  Yes.

10      Q.  And yet you've never run operations for any of

11 the companies you've worked for, have you, sir?

12      A.  No.

13      Q.  Ms. Vavra, you seem to be opining that she

14 should have done things differently as well, correct?

15      A.  I don't recall Ms. Vavra.

16      Q.  Do you recognize the name, sir?

17      A.  Would you repeat the question, please?

18      Q.  You seem to be opining with regard to the

19 performance of a woman by the name of Kelly Vavra,

20 correct?

21      A.  Again, I just don't recall that.

22      Q.  Criticizing Mr. Wichmann, who was acting as

23 CEO of UnitedHealthcare at the time, correct?

24      A.  Correct.

25      Q.  You've never served as a CEO, correct?
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 1      A.  Correct.

 2      Q.  In fact, in your entire time at First Health,

 3 you were not an executive officer of the company,

 4 correct?

 5      A.  Correct.

 6      Q.  So you have no sense, really, or no expertise,

 7 anyway, of what obligations or expectations there are

 8 for somebody in that position, do you?

 9      A.  I believe I do, although I'm not from a

10 position of holding those positions.

11      Q.  Not as an expert?

12      A.  Well, what defines -- what qualifies you to be

13 an expert in that?  I believe the experience in dealing

14 with these situations, working with individuals at the

15 CFO/CEO level, and seeing what works and doesn't work

16 does qualify you as an expert.

17      Q.  Do you consider criticizing the CEO of

18 UnitedHealthcare is within your expertise in

19 integration of information technology functions of an

20 insurance company, post merger?

21      A.  Yes, I do.

22      Q.  Ms. McFann, network management.  You had a

23 network management department at First Heath, correct?

24      A.  Correct.

25      Q.  And I'm assuming you never worked in network
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 1 management; did you, sir?

 2      A.  I never had that role, no.

 3      Q.  At any point in your career, have you worked

 4 in network management?

 5      A.  Not as an employee inside the group, no.

 6      Q.  And yet you were offering criticisms of

 7 Ms. McMahon, who worked in network management, correct?

 8      MR. GEE:  He means "McFann."

 9      MR. VELKEI:  Ms. McFann, sorry.

10      THE WITNESS:  Correct.

11      MR. VELKEI:  Now, we talked a little bit about the

12 evidence that you've seen and not seen, sir, and I

13 wanted to kind of put something in front of you.

14          I actually went do the trouble of attempting

15 to find every instance in which you said in your

16 written testimony that you've seen no evidence to

17 support a certain proposition.  So I collected that in

18 a chart which I wanted to show you.

19          I'd like to mark that as exhibit next in

20 order, if I could.

21      THE COURT:  5592.

22          (Respondent's Exhibit 5592 marked for

23           identification)

24      MR. VELKEI:  Q.  Have you had an opportunity to

25 look at this, sir?
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 1      A.  Yes, sir.

 2      Q.  Fair to say that there is a lot of evidence

 3 you didn't look at in this case, isn't that correct,

 4 Mr. Boeving?

 5      A.  There's a lot of evidence I didn't look at

 6 because I was focused on certain particular areas, not

 7 all.

 8      Q.  Is that a "yes" or a "no," sir?

 9      A.  Yes, but I was focused on other areas in

10 particular.

11      Q.  Do you feel comfortable that you looked at all

12 of the evidence around the issues of integration, sir?

13 Is that your testimony?

14      A.  I feel comfortable that I looked at all the

15 evidence relevant to the areas that I focused on, in

16 that context, yes.

17      Q.  It's something of a truism, sir, but fair to

18 say that you didn't look at all of the evidence related

19 to the integration of the two companies, correct?

20      A.  That's correct.

21      Q.  You'd never seen, for example, the list of

22 projects that I showed you, correct?

23      A.  Correct.

24      Q.  In fact, you couldn't even list the systems

25 that were part of the integration, correct?
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 1      A.  Well, you asked me to list them from memory.

 2      Q.  Yes or no, sir?

 3      A.  I couldn't -- I couldn't list them from

 4 memory, yes.

 5      Q.  Now, in Exhibit B of your written testimony,

 6 you list a number of exhibits that you did look at,

 7 correct?

 8      A.  Yes.

 9      Q.  Do you want to supplement this, or is this the

10 accurate reference to the exhibits that you looked at

11 in this case?

12      A.  I believe this is accurate.

13      Q.  That's still less than half of the exhibits

14 actually marked in this case, isn't it, Mr. Boeving?

15      MR. GEE:  Objection, no foundation.

16      THE COURT:  I'll take official notice of it.

17      MR. VELKEI:  Thank you, your Honor.

18      Q.  So we know for certain, then, Mr. Boeving,

19 that you didn't look at even all of the exhibits marked

20 in this proceeding, did you, sir?

21      MR. GEE:  Asked and answered.

22      THE COURT:  I'll allow it.

23      THE WITNESS:  No.

24      MR. VELKEI:  Q.  Now, I looked for sort of a

25 listing of the testimony that you had reviewed, and I
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 1 didn't see one.

 2          Roughly how many pages of testimony did you

 3 review in this case?

 4      A.  I don't know.  Thousands.  I don't know.

 5      Q.  Any sense?

 6      A.  As I said, thousands, perhaps.

 7      Q.  Meaning 2,000?

 8      A.  Something on that order.

 9      Q.  So fair that there --

10          I'd like the Court to take judicial notice of

11 the fact that there are approximately 18,000 pages of

12 testimony in this case.

13          Fair to say that you looked at far less than

14 the total testimony involved in this case, correct,

15 sir?

16      A.  That's correct.

17      Q.  Now, Ms. Berkel's testimony, I notice that

18 you've cited to Mrs. Berkel.  Did you read all of

19 Ms. Berkel's testimony?

20      A.  Yes.

21      Q.  All 16 days of it, sir?

22      A.  I believe I did, yes.

23      Q.  You believe you did or you did, sir?

24      A.  Well, did I read every word of every page?

25 No.  But I know I read -- I read the bulk of that
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 1 testimony and every one of the 16 days, yes.

 2      Q.  How do you know -- how did you know what to

 3 read as opposed to what not to read in Ms. Berkel's

 4 testimony?

 5      A.  I didn't selectively not read things.

 6      Q.  That wasn't my question, sir.

 7      A.  You asked me -- okay.  How did I know what not

 8 to read?  I didn't.  I read it all.

 9      Q.  You read it all, now?

10      A.  Yes -- all right.  I -- I read all the

11 testimony but not every word.  And I didn't -- I didn't

12 skip over words for any particular reason.  But just

13 trying to be exact, I can't say that every word of

14 every page, I read, no.

15      Q.  So you read all of the testimony but not every

16 word.  I don't understand that, sir.

17      A.  All right.  Let me then say -- I want to go

18 back to saying I read her testimony from all 16 days.

19      Q.  Every word?

20      A.  No, not every word.

21      Q.  How about Ms. Vonderhaar, did you read every

22 word of her transcript -- her testimony?

23      A.  Probably not.

24      Q.  Mr. Burghoff?

25      A.  No.
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 1      Q.  Mr. McMahon?

 2      A.  No.

 3      Q.  Other than Ms. Berkel -- I mean, we know you

 4 didn't read every word of Ms. Berkel's testimony.  Can

 5 you identify any witnesses where you read nearly all of

 6 their testimony, other than Ms. Berkel?

 7      A.  All the ones you mentioned: Mr. Wichmann,

 8 Ms. McFann, Ms. Vonderhaar.

 9      Q.  You feel pretty comfortable to the extent that

10 there is evidence related to the integration that you

11 reviewed and evaluated before offering your opinions in

12 this case?

13      A.  Yes, sir.

14      Q.  Did you make any effort to access the

15 documents that were produced in this case that weren't

16 actually exhibits at trial?

17      A.  I focused on the exhibits that were carried

18 along with the testimony.

19      MR. VELKEI:  Can you read the question back to the

20 witness, please.

21          (Record read)

22      THE WITNESS:  No.  I only focused on the exhibits

23 that were attached with the testimony.

24      MR. VELKEI:  Q.  So the statement that you've seen

25 no evidence really just means in the context of what
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 1 you actually reviewed, correct?

 2      A.  That's correct.

 3      Q.  You really have no idea whether there's

 4 evidence on any of these subject matters outside of

 5 what you reviewed, correct, Mr. Boeving?

 6      A.  Yes.

 7      Q.  How about the alleged violations in this case,

 8 did you take an opportunity to familiarize yourself

 9 with the nature of those alleged violations?

10      A.  No, sir.

11      Q.  None whatsoever?

12      A.  None whatsoever.

13      Q.  So focusing, then, on the different categories

14 of alleged violations and focusing on your written

15 testimony, nowhere do you link a mistake in the

16 integration with the failure to include certain

17 language in the EOP, correct?

18      A.  Correct.

19      Q.  And nowhere do you link a mistake in the

20 integration with the failure to include language in the

21 EOB, correct?

22      A.  Correct.

23      Q.  Nowhere did you link a mistake in the

24 integration to the failure to send written

25 acknowledgment letters in this case, correct?
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 1      A.  Correct.

 2      Q.  Nowhere did you link a mistake in the

 3 integration to the failure to pay interest on some

 4 number of claims, correct?

 5      A.  Correct.

 6      Q.  Nowhere do you link a mistake in the

 7 integration to any alleged violations related to

 8 overpayment in coverage, correct?

 9      A.  Correct.

10      Q.  And nowhere do you link a mistake in the

11 integration to the application of the wrong

12 exclusionary period, correct, Mr. Boeving?

13      A.  Correct.

14      Q.  Nowhere do you link a mistake in the

15 integration to the failure to late-load certain

16 contracts, correct?

17      A.  Correct.

18      Q.  And nowhere do you link a mistake in the

19 integration to the alleged violations related to

20 certificates of creditable coverage, correct, sir?

21      A.  Correct.

22      Q.  And nowhere do you link a mistake in the

23 integration to the alleged late pays that are in this

24 case; isn't that true, sir?

25      A.  Yes.
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 1      Q.  You're certainly not here to offer testimony

 2 today about whether the number of late pays was outside

 3 of industry norms, are you, sir?

 4      A.  No.

 5      MR. VELKEI:  All right.  So I'd like to offer as

 6 exhibit next in order a chart reflecting what was just

 7 testified to with regard to any linkage, if any, to the

 8 alleged violations in this case.

 9      THE COURT:  5593.

10          (Respondent's Exhibit 5593 marked for

11           identification)

12      MR. VELKEI:  Q.  5593 does accurately reflect what

13 you just testified to, correct, sir?

14      A.  Correct.

15      MR. VELKEI:  Your Honor, I'm prepared to rest at

16 this point if we can agree that this witness has no

17 relevance to these proceedings, given the fact that

18 there's no linkage between any alleged mistakes and the

19 alleged violations in this case.  I don't see how this

20 witness has any relevance.

21      MR. GEE:  No.  Just because he can't link it and

22 he hasn't sought to do that, and we haven't asked him,

23 doesn't mean that there is no linkage between the

24 testimony in his direct and those violations.

25      MR. VELKEI:  Well, where is the linkage, your
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 1 Honor?  We have two witnesses.  Dr. Zartetsky couldn't

 2 offer any testimony on it, nor can this witness.

 3          So what relevance does Mr. Boeving have with

 4 regard to -- let's assume for purposes of this

 5 analysis -- and I completely disagree with it, and make

 6 that clear in the record -- that United PacifiCare

 7 completely screwed up this integration.

 8          If there is no link to the alleged violations,

 9 then why is Mr. Boeving here today?

10      MR. GEE:  It Isn't Mr. --

11      MR. VELKEI:  Anything he says, assuming it to be

12 true, doesn't advance in any fashion your analysis of

13 whether there are alleged violations in this case.

14      MR. GEE:  Would you like a response, your Honor?

15      THE COURT:  Sure.

16      MR. GEE:  That is not how this process works.

17 Mr. Boeving is proffered as an expert in IT

18 integration.  He has offered testimony about mistakes

19 that PacifiCare made in the IT integration.  And it is

20 on the Department, outside of Mr. Boeving, to prove

21 that these mistakes were linked to the violations.  And

22 that's what we intend to do through PacifiCare's own

23 documents, through PacifiCare's own witnesses's

24 testimony.  And that's how we're going to link these

25 mistakes to these alleged violations.
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 1      MR. VELKEI:  But, your Honor, if the witness on

 2 these alleged mistakes sees no connection with the

 3 alleged violations, didn't even look at it, then how

 4 can this particular witness offer any testimony that's

 5 relevant to these proceedings?

 6          I agree.  And I appreciate Mr. Gee emphasizing

 7 what seems to be the Achilles heel, or one of them of

 8 this case, that they've never made a link.  And it is

 9 their burden.  And we agree.

10          But this witness certainly can offer no

11 testimony to the extent he says there is no link.

12 And he's drawn no link between what he's testifying to

13 and the alleged violations in this case.

14      THE COURT:  Well, put it in writing, Mr. Velkei.

15 And I'll let you comment in writing.  Which actually

16 reminds me, I think Mr. McDonald sent an e-mail about

17 making a motion to --

18      MR. KENT:  We'll file it today.

19      MR. VELKEI:  And there's a related motion.  We

20 were just -- it's a brief one that was going to

21 accompany that.  That's what's been holding us up.  But

22 we can certainly file the motion to strike today, and

23 we'll file the other motion tomorrow.

24      MR. GEE:  If we could just take a look at it and

25 maybe get back to your Honor tomorrow and set a
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 1 schedule?

 2      THE COURT:  Yes.  I want to do it quickly.

 3      MR. GEE:  I understand.

 4      MR. VELKEI:  Your Honor, I think this is a good

 5 time to take a break.

 6          THE COURT:  Okay.

 7      MR. VELKEI:  We can pick it up after lunch.

 8      THE COURT:  All right.

 9      MR. VELKEI:  Thank you.

10      THE COURT:  We can go off the record.

11          (Whereupon, the luncheon recess was

12           taken at 11:28 a.m.)

13

14

15

16

17

18

19

20

21

22

23

24

25



19149

 1                     AFTERNOON SESSION

 2          (Whereupon, all parties having been

 3           duly noted for the record, with the

 4           exception of Mr. Kent, the proceedings

 5           resumed at 1:43 o'clock p.m.)

 6                         ---o0o---

 7      THE COURT:  All right.  Go back on the record.

 8         CROSS-EXAMINATION BY MR. VELKEI (resumed)

 9      MR. VELKEI:  Mr. Boeving, forgive me; I was

10 actually looking for information with regard to the CAC

11 acquisition.  So I apologize for being late.  I know

12 you've been sitting there.

13          I did want to start with discussing two of the

14 acquisitions that you had mentioned, the Affordable

15 Healthcare and also the CAC acquisition.

16          And first, with regard to the Affordable

17 Healthcare, I would like to mark as the exhibit next in

18 order -- and I believe that is 5594, your Honor --

19      THE COURT:  Yes.

20      MR. VELKEI: -- is a listing that we took off of

21 the First Health Web site listing the acquisitions of

22 the company from the period of 1982 to 2005.

23      THE COURT:  All right.  5594.

24          (Respondent's Exhibit 5594 marked for

25           identification)
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 1      MR. VELKEI:  Would you take a moment to look that

 2 over, sir, and let me know when you're done.

 3      THE WITNESS:  Okay.

 4      MR. VELKEI:  Q.  So Affordable Healthcare was

 5 actually acquired not in 1988 or 1989 but in 1983,

 6 correct?

 7      A.  It was founded in 1983.

 8      Q.  This states that it was acquired in 1983, sir.

 9      MR. GEE:  Misstates the document.

10      THE COURT:  Says both.

11      THE WITNESS:  No, it does not, sir.

12      MR. VELKEI:  Q.  Says, "Acquired Affordable

13 Healthcare Concepts, a regional PPO founded in 1983."

14      A.  "A regional PPO founded in 1983."

15      Q.  Sir, what's your understanding of what "1983"

16 to the left refers to, then?

17      A.  I guess the founding date.

18      Q.  But that's not consistent with the dates for

19 the rest of these acquisitions, correct?

20      A.  Yes, I think that's correct.

21      Q.  So it is still your testimony that Affordable

22 Healthcare was not acquired until 1988 or 1989?

23      A.  Yes, sir.

24      MR. VELKEI:  Okay.  I also did some digging on the

25 CAC transaction, sir, and found disclosures related to
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 1 it in Form 10-K for the period ending December 31st,

 2 2002.

 3          So I'd like to mark that as Exhibit 5595 in

 4 evidence.

 5          And I've tagged for you the particular page

 6 that I'd like you to look at.  But take your time, and

 7 feel free to look at any other pages if you'd like.

 8      THE COURT:  This is a March 26, 2003 filing.

 9          (Respondent's Exhibit 5595 marked for

10           identification)

11      THE WITNESS:  All right.  I'm not sure what I

12 should focus on here.

13      MR. VELKEI:  Q.  Why don't you direct your

14 attention, then, to Part 1.  It really is just a few

15 pages in, sir.  So it says, "Part 1, Item 1, Business,

16 Significant Developments."  And it's the very last

17 paragraph of that page.  And I've tagged it for you

18 with a red note.

19          "On July 1st, 2002, the company acquired the

20 stock of CAC," which is a company you identified, "for

21 a purchase price of $18 million."

22          Do you see that, sir?

23      A.  I do.

24      Q.  So in fact, the CAC acquisition was not for

25 something over $150 million, but in fact it was just
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 1 $18 million, correct?

 2      A.  No, that's not in accordance to my

 3 recollection.  I don't know what the 18 million refers

 4 to.

 5      Q.  Says, "...the purchase price of $18 million,"

 6 sir.

 7      A.  I do see that.

 8      Q.  You don't think that this document is accurate

 9 that was filed with the SEC?

10      MR. GEE:  Objection.  Misstates his testimony.

11      THE COURT:  Overruled.

12      THE WITNESS:  I see that.  But, again, all I can

13 say, that's not in accordance with my recollection at

14 the time.  I was not in the finance department so

15 wasn't privy to a number of documents.  But this was a

16 large acquisition on the order of the other large

17 acquisitions that we've done.  18 million doesn't

18 represent that.

19      MR. VELKEI:  Q.  Certainly the disclosures in this

20 SEC statement would suggest that it was not as large as

21 some of the other acquisitions we discussed in the

22 morning, correct?

23      A.  I would -- 18 million doesn't represent it,

24 correct.

25      Q.  And do you have any reason to -- any facts
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 1 that would suggest that the statements made in here

 2 were not true at the time they were made, sir?

 3      A.  I don't know to respond to this.  All I can

 4 say is that I know what was involved.  We're talking

 5 about a company that had seven claims locations.  We

 6 had something on the order of 2- or 3,000 employees.

 7 We had -- it was a large customer that was involved and

 8 so on.

 9          But again, I can't speak to the financial

10 range.  But this -- this does not represent the size of

11 that acquisition.

12      Q.  Would it be fair to say you don't know what

13 the purchase price of the transaction was, sir?

14      A.  It would be.

15      Q.  You said that there were a couple thousand

16 employees involved.

17      A.  Yes.

18      Q.  Turning back to your CV, you reference the

19 transaction, actually, in your CV as a key achievement.

20 So if you look at "Key Achievements" for the period

21 during which you were CIO, it's the second bullet and

22 then the second sub-bullet, "CAC, a 1,000-person claims

23 administration division --"

24      A.  I do see that.

25      Q.  Are you stating that that reference to 1,000
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 1 persons is not in fact accurate, sir?

 2      A.  I think that's probably accurate.  I think

 3 probably a couple thousand is not accurate.

 4      Q.  Sir, I want to ask you, if you would, just to

 5 try to understand that I'm going to rely upon the

 6 answers you give me.  So if you're speculating, I just

 7 want you to let us know that.  And I'm not asking you

 8 to speculate, sir.

 9          Now, can you show me where in your CV you

10 credit yourself with the IT integration of Affordable

11 Healthcare?

12      A.  I don't believe it's listed here -- explicitly

13 left that way.  I think it is --

14      Q.  I'm assuming it's going to be -- it would be

15 under "Key Achievements" while you were vice president,

16 from 1990 to 2000, correct?

17      A.  Correct.

18      Q.  And you certainly credit yourself with the IT

19 integration of First Health, the acquisition we talked

20 about, back in 1997, correct?

21      A.  Yes.

22      Q.  But can you show me where you reference

23 crediting yourself with the Affordable Healthcare

24 integration?

25      A.  Yes.  It would be under "Key Achievements"
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 1 that you just pointed out.

 2      Q.  Which one, sir?

 3      A.  Under -- at the bottom of the page.

 4      Q.  Which page, sir?

 5      A.  I'm sorry.

 6      Q.  Which page?

 7      A.  Page 3, the period 1990 to 2000 under "Key

 8 Achievements" where it starts to say, "Developed and

 9 won support for a three-year plan to completely replace

10 the existing infrastructure."

11      Q.  And your testimony is that's related to the

12 integration of Affordable Healthcare, sir?

13      A.  Yes, sir, it is.

14      Q.  It certainly doesn't use those terms, correct?

15      MR. GEE:  The document speaks for itself.

16      THE WITNESS:  No, it doesn't.

17      MR. VELKEI:  Q.  Nowhere does it identify the

18 company Affordable Healthcare in your key achievements,

19 correct, Mr. Boeving?

20      A.  I don't think it does.

21      Q.  Do you want to take a moment to assure

22 yourself of that?

23      A.  Okay.  Thank you.

24          No, it doesn't seem to mention Affordable

25 Healthcare.



19156

 1      Q.  Now I want to turn to the subject of

 2 outsourcing, which you seem to discuss at the beginning

 3 of Pages 22 to 23 of your testimony, sir.  I want to

 4 talk just at a very general level.  So you just let me

 5 know when you're ready.

 6      A.  22 to -- okay.

 7      Q.  Outsourcing is an accepted practice, correct,

 8 sir?

 9      A.  Yes.

10      Q.  It's widely used within the healthcare

11 industry?

12      A.  Yes.

13      Q.  There are many good reasons to outsource,

14 correct?

15      A.  Correct.

16      Q.  Now, I believe on Page 22 of your testimony,

17 in particular Lines 19 to 21 --

18          So, Chuck, if you could turn there.

19          THE WITNESS:  Yes?

20      MR. GEE:  I think that's the wrong page on the

21 screen.

22      THE COURT:  22?

23      MR. VELKEI:  22, Lines 19 to 21.

24      THE WITNESS:  Page 22?

25      MR. VELKEI:  Yes, sir.  Tell me when you're ready.
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 1      THE WITNESS:  Okay.

 2      MR. VELKEI:  Q.  "I attribute PacifiCare's

 3               customer service deterioration to

 4               United's efforts to abruptly align

 5               PacifiCare's high-touch model to

 6               its more efficiency-focused

 7               customer service philosophy."

 8          First of all, what do you mean by "more

 9 efficiency-focused customer service philosophy"?

10      A.  I believe it was Mr. Wichmann who said that

11 they wanted to move PacifiCare from a defects-handling

12 business to a defects-management business.  And he

13 wanted to require more out of the customers who were

14 submitting documents.

15      Q.  And you would refer to that as an

16 efficiency-focused customer service philosophy?

17      A.  Yes.

18      Q.  Part of your concern is the speed with which

19 this transition occurred, correct?

20      A.  Partly, yes.

21      Q.  You were concerned -- your testimony, in fact,

22 was that it moved too abruptly, right?

23      A.  Yes.

24      Q.  Focusing then on Page 23, in particular Lines

25 20 to 21:
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 1                    "United failed to appreciate

 2               the longstanding expectations of

 3               PacifiCare's customers and failed

 4               to plan for a period to allow

 5               customers to adjust to the

 6               company's different, more

 7               demanding requirements."

 8          Do you see that?

 9      A.  Yes, sir.

10      Q.  Conceptually you would agree with me that

11 there are many instances in which an integration should

12 move quickly, correct?

13      A.  Yes.

14      Q.  It makes sense where there's a risk of

15 inaccuracies, right?

16      A.  Yeah.  It depends, but yes.

17      Q.  And it also makes sense when inefficiencies

18 are creating unnecessary costs, correct?

19      A.  Yes.

20      Q.  Sometimes the company has no choice but to

21 integrate quickly in situations like, for example, the

22 CTN termination, correct?

23      A.  I have no opinion about the CTN termination.

24      Q.  Now, in fact, you yourself credit yourself on

25 your CV for integrating a number of companies rapidly;
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 1 isn't that true, Mr. Boeving?

 2      A.  That is correct.

 3      Q.  I'd like to turn if we can to your CV.  In

 4 fact, going to key achievements during the period in

 5 which you were a CIO.  So I guess that would be Page 2

 6 of your CV, sir?

 7      A.  Yes.

 8      MR. VELKEI:  And, Chuck, if you could focus on the

 9 second arrow, second bullet, beginning, "Oversaw the

10 rapid and effective..."

11      THE WITNESS:  Yes?

12      MR. VELKEI:  Q.  So you credit yourself with

13 overseeing the rapid and effective integration of IT

14 environments of five acquisitions in the last four

15 years, correct?

16      A.  Yes.

17      Q.  And that included the CCN transaction, which

18 was the largest transaction that the company had

19 entered into while you were its CIO, correct, sir?

20      A.  Yes.

21      Q.  In fact, isn't it true that there were drastic

22 changes associated with that integration?

23      A.  There were considerable changes associated

24 with that integration, yes.

25      Q.  The staff went from 1300 from the acquired
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 1 entity to only 650, correct?

 2      A.  I don't recall that fact.

 3      Q.  Okay.  Why don't we take a look at the 10-K

 4 for the period ended December -- I believe it's for the

 5 period ended December 31st, 2002.  Let me check and

 6 confirm.

 7          Actually, sir, I'm going to go with the 10-Q,

 8 actually, for the period ending September 30th, 2002.

 9 And it would appear, unfortunately, that I only have

10 one copy of this document.  So I'm going to give it to

11 you and ask if Chuck would put it up on the screen.

12          And I'll just show it to you.

13      MR. GEE:  This is going to be on the screen?

14      MR. VELKEI:  It is going to be on the screen.

15      Q.  So, Mr. Boeving, here is 10-Q for the period

16 ending September 30th, 2002.

17          So I've highlighted several pieces of

18 language.  But in particular, I wanted to focus you on

19 the very last paragraph of that page.

20          So, Chuck, could you put that up on the

21 screen?

22      MR. GEE:  Are we going to mark this as an exhibit?

23      MR. VELKEI:  I'm happy to.  I only have one copy.

24 We can mark it, and I'll bring additional copies.  It

25 probably would be easier to mark it as exhibit next in
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 1 order.

 2          And it's just the very last paragraph, Chuck.

 3          Okay, sir?

 4      THE WITNESS:  Okay.

 5      MR. VELKEI:  Let me know when you're --

 6      THE COURT:  Do you want to go off the record for a

 7 minute?

 8          (Discussion off the record)

 9      THE COURT:  Back on the record.

10      MR. VELKEI:  Looks like we're going have to run

11 across the street.  It's just going to take too long.

12      Q.  All right.  You've had an opportunity to look

13 at that?

14      A.  Yes.

15      Q.  In fact, the staff went from 1300 to 650,

16 correct?

17      A.  That's what it says here, yes.

18      Q.  And it happened in the same year as the

19 acquisition; isn't that true, sir?

20      A.  Yes.

21      Q.  And ahead of schedule, correct?

22      A.  That's what it says, yes, sir.

23      Q.  You credit yourself for being responsible, at

24 least in part, for having that happen?

25      A.  For the IT part.
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 1      Q.  Right.  And also, the number of facilities

 2 after the acquisition went from approximately 25 to a

 3 handful, correct?

 4      A.  I believe that's right.

 5      Q.  I'd like to show you, if I could --

 6      MR. GEE:  Before you do that, perhaps you want to

 7 just put on the record what page you're on here, what's

 8 being displayed on the screen?

 9      MR. VELKEI:  It's the 11th page that's

10 highlighted.  Unfortunately, there are not page numbers

11 on the document.

12      THE WITNESS:  There's no page numbers.

13      MR. VELKEI:  So here's what I suggest we do, just

14 to make sure.  We'll mark this into evidence, sir.

15      THE COURT:  Are there Bates numbers?

16      MR. VELKEI:  There are none, your Honor.  So let

17 me just handwrite the pages in the upper right-hand

18 corner, and then I'll mark this into the record.

19      THE COURT:  All right.

20      MR. VELKEI:  So just to confirm, there are 23

21 total pages including the cover, your Honor, and the

22 language appears on the 11th page of that document.  So

23 I'm going to hand this to the Court and mark this for

24 identification.  We'll submit --

25      THE COURT:  5596.
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 1      MR. VELKEI:  Thank you, your Honor.

 2          (Respondent's Exhibit 5596 marked for

 3           identification)

 4      THE COURT:  It says, "Form 10-Q First Health Group

 5 Corp., filed November 13th, 2002."

 6      MR. VELKEI:  So, sir, I'd like to mark as Exhibit

 7 5597 an analyst's report that discusses the dramatic

 8 changes that were done post acquisition of CCN.

 9          And I have tabbed for you the particular page

10 I'd like you to look at.

11      THE COURT:  5597 is a First Health Group

12 Corporation rating from -- is that Credit Suisse?

13      MR. VELKEI:  Yes, your Honor.

14          (Respondent's Exhibit 5597 marked for

15           identification)

16      MR. VELKEI:  Q.  And turning your attention to

17 Page --

18      THE COURT:  Is there a date on this?

19      MR. VELKEI:  Let me see, your Honor.  Looks like

20 September 25th, 2002.  I see that on the back of the

21 pages.

22      THE COURT:  Okay.

23      MR. VELKEI:  Q.  All right.  So, "Head counts will

24 be down dramatically, falling from over 1300 employees

25 prior to the acquisition to a projected 650 people at
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 1 the end of 2002.  FHGC also plans to replace many of

 2 CCN's systems, such as bill review and claims

 3 repricing, with more effective First Health versions

 4 while cutting CCN's 25 facilities down to a handful.

 5 The deal should be completed in 2002 largely because of

 6 this cost cutting."

 7          Is there anything inaccurate in the statement

 8 that's reflected in that analyst's report, sir?

 9      A.  If there is, I don't know what it is.

10      Q.  And you credit your -- in your resume, sir,

11 you list one of the key achievements as moving quickly

12 with this integration, correct?

13      A.  Yes.

14      Q.  Now, the principal example that you identify

15 in connection with PacifiCare and United is the

16 company's effort to switch eligibility to Accenture,

17 correct?

18      A.  No, I wouldn't characterize it that way.  No.

19      Q.  Can you identify for me what other examples

20 you list in your written testimony, sir?

21      A.  Well, the outsourcing is not what I have an

22 issue with nor even the vendor.  I believe what I say

23 is that -- or even the fact it was done quickly -- but

24 the fact that the customer population was not prepared

25 for the new type of demands that were going to be made
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 1 on them to submit documents.

 2      Q.  So the only concern is that the company should

 3 have done more to educate the market about the

 4 expectations?

 5      A.  Yes, sir, that would be my testimony.

 6      Q.  So back to this category of information,

 7 customer service breakdowns, you've listed eligibility

 8 as an example of this.  But there are no other examples

 9 that are identified in your written testimony, are

10 there, sir?

11      A.  I'm sorry.  Can you tell me where we are now?

12      Q.  Still on Pages 22 and 23, the section titled

13 "Customer Service Breakdown."

14      A.  Okay.  I'm there.  And could I have the

15 question repeated for me, please.

16          (Record read)

17      THE WITNESS:  Let's see.  Well, I'd have to really

18 go back over my testimony.  I was, obviously, giving

19 this particular example.  And if there are others that

20 have to do with customer service, I don't recall it off

21 the top of my head at this point.

22      MR. VELKEI:  Q.  I'm not asking you to do it off

23 the top of your head.  You have your written testimony

24 in front of you.  I want to make sure that the record

25 is clear you've identified no other examples in this
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 1 area other than the transfer of eligibility to

 2 Accenture, correct?

 3      A.  In this area, yeah, I guess I'd to have say

 4 yes.

 5      Q.  When I say "this area," sir, I mean this

 6 subject matter.  There are no other --

 7      A.  Well --

 8      THE COURT:  Wait, wait.  One at a time.

 9      MR. VELKEI:  Q.  There are no other examples

10 anywhere in your written testimony with regard to this

11 particular subject matter, correct?

12      A.  I'm not certain that that's true.

13      Q.  Why don't you take a moment, then.  Take as

14 much time as you need to look at that, sir.

15      A.  My scan really did come up with something I

16 believe is relevant to customer service in terms of the

17 providers as customers.  And this is a statement by

18 Ms. Mimick regarding errors that were represented --

19 were called to their attention really by the providers.

20 And I think that that probably refers to a customer

21 issue.

22      Q.  That would be the extent of the examples that

23 you've referred to in your written testimony, sir?

24      A.  Yes.

25      Q.  With regard to the Accenture piece, I want to
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 1 make sure I understand your testimony.  You certainly

 2 recognize that United and PacifiCare were implementing

 3 a system that had greater efficiency, correct?

 4      A.  Correct.

 5      Q.  Essentially requiring the customer to submit

 6 more reliable information, correct?

 7      A.  Yes.

 8      Q.  Certainly nothing wrong with that; would you

 9 agree?

10      A.  In general, yes.

11      Q.  And it ultimately -- in doing so, it

12 ultimately increases the likelihood of accuracy,

13 correct?

14      A.  It can.  Should.

15      Q.  Greater accuracy serves all constituents?

16      A.  Yes, of course.

17      Q.  Now, PacifiCare had itself been in the process

18 of implementing or considering implementing such an

19 outsourcing, correct?

20      A.  I believe that's correct.

21      Q.  You state here on Page 23, Line 19:

22                    "Ignoring warnings from

23               legacy PacifiCare employees."

24          Who were you referencing there?

25      A.  Ms. Watson and others.
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 1      Q.  Who, other than Ms. Watson?

 2      A.  I don't recall.  But I do recall reading, you

 3 know, other statements, e-mails, and so on where there

 4 was concern about this.

 5      Q.  "About this," being what?

 6      A.  Moving too quickly without preparing the

 7 customer for the change.

 8      Q.  You're referencing Accenture?

 9      A.  Yes.

10      Q.  Your testimony is you believe there were other

11 PacifiCare witnesses who testified similarly to

12 Ms. Watson?

13      A.  No, I didn't say "witnesses."  Really, in the

14 exhibits.

15      Q.  Is there any exhibit that you've referenced in

16 your testimony that supports that conclusion, sir?

17      A.  Again, I'd have to check.

18      Q.  Take your time.

19      A.  All right.

20          No, I don't think so, now that my memory tells

21 me, I don't think that I have referenced anybody else

22 specifically besides Ms. Watson.

23      Q.  So to be clear, you were relying upon the

24 testimony of Ms. Watson in connection with this issue

25 around eligibility, correct?
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 1      A.  No, that's not correct.  I did not put in my

 2 document other messages, e-mails, and other documents I

 3 saw that were in addition to Ms. Watson.

 4      Q.  Okay.  But to be clear, you were in fact

 5 relying upon Ms. Watson's testimony?

 6      A.  In part, yes.

 7      MR. VELKEI:  And -- why don't we talk, then, about

 8 Ms. Watson's testimony.  I think for ease of reference

 9 in this period of questions, I'm just going to submit

10 some pages from Ms. Watson's testimony.  And I've

11 highlighted certain portions.

12          I don't know that we need to mark these, your

13 Honor.

14      THE COURT:  No, I don't think so.

15      MR. GEE:  We haven't been doing that in the past.

16      MR. VELKEI:  Okay.

17      Q.  And really, the first point, if you look at

18 Page 17739, was simply to confirm in fact that

19 PacifiCare, in particular Ms. Watson, had been

20 considering outsourcing the functionality even before

21 the acquisition.  I assume you saw that, sir?

22      A.  Yes, I did.

23      Q.  In fact, Ms. Watson confirmed that the actual

24 process for transitioning eligibility occurred over

25 approximately a five- to six-month period of time,
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 1 correct?

 2      A.  I believe that's so.

 3      Q.  So looking at that, the testimony at 17774, we

 4 see in fact that Ms. Watson confirmed that it happened

 5 beginning early -- that the planning process started

 6 early in the first quarter and wasn't completed until

 7 July, correct?

 8      A.  Yes.

 9      Q.  That's roughly five to six months, right,

10 Mr. Boeving?

11      A.  Yes.

12      Q.  To be clear, that's more time -- more time was

13 spent transitioning the eligibility function to

14 Accenture than you spent integrating two divisions

15 during your time at First Health, correct?

16      A.  That would be, yes, correct.

17      Q.  You understand, sir, that when we talk about

18 the eligibility function, all we're really talking

19 about is the data entry of the information provided by

20 employers, correct?

21      A.  Well, in this function that was being moved

22 over, it included more than that.  The way it was

23 handled, the manual process, those individuals did more

24 than do the data entry.

25      Q.  So your testimony, sir, and your understanding
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 1 for purposes of your opinion here today was that the

 2 transfer of the eligibility function included more than

 3 simply the transfer of the data entry component?

 4      A.  No, it isn't.  I mean to say that the

 5 difficulty was, in moving from the so-called high-touch

 6 manual approach, where the people who did the entry

 7 were engaged actively in resolving problems to the

 8 offshore capability where they were more engaged,

 9 really, in entering the data, that -- that was the

10 problem that caused disruption with the customer.  The

11 customer was used to having more assistance in

12 resolving issues with their documents.

13      Q.  Is it your testimony and your understanding,

14 sir, that the customer service function also moved to

15 Accenture?

16      A.  No, it isn't.

17      Q.  In fact, the only piece that transitioned to

18 Accenture was the data entry piece, correct?

19      A.  That's correct.

20      Q.  Now, before that transition occurred, there

21 was actually several weeks of diligence that was

22 conducted to make sure the company understood the

23 processes and procedures, correct, Mr. Boeving?

24      A.  I think that's correct.  But I don't -- I

25 don't surmise that was adequate.
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 1      Q.  17775 of Ms. -- it's the next page of

 2 Ms. Watson's testimony:

 3                    "How long did these

 4               individuals spend engaged in

 5               that diligence?"

 6                    "Weeks.  I'm not exactly

 7               sure how long."

 8          Can you show me, sir, where in your testimony

 9 you say that the diligence conducted -- where you

10 conclude in your testimony that the diligence conducted

11 by the United team was not adequate?

12      A.  Well, I didn't read it in Ms. Watson's

13 testimony that all the -- all the special services that

14 was involved in that function were not adequately

15 captured and communicated to the Accenture team and

16 that this resulted in customer service problems.

17      Q.  There's nowhere in your written testimony

18 where you conclude that there was insufficient

19 diligence conducted, correct, Mr. Boeving?

20      A.  Right, it's not in my testimony.

21      Q.  In fact, the diligence team sat down with

22 staff, interviewed management, outlined the processes

23 and the process flow and some of the documentation,

24 correct?

25      A.  I believe so.
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 1      Q.  And actually, the company conducted testing

 2 prior to going live with this particular transition,

 3 correct?

 4      A.  Correct.

 5      Q.  You are aware, in fact, that Ms. Watson

 6 concluded she believed that testing to be adequate at

 7 the time that it was conducted, correct?

 8      MR. GEE:  Objection, misstates the testimony.

 9 It's vague as to "at that time," whether she believed

10 it at that time or whether at the time it was adequate.

11      MR. VELKEI:  Let's turn to 17743.

12                    "Mr. Velkei:  Q.  You were

13               involved in that testing,

14               correct?"

15                    "I was not involved

16               in the testing.  I received

17               reports about the testing."

18                    "But it was your conclusion

19               at the time that it was adequate

20               under the circumstances?"

21                    "Yes."

22                    "So your point is,

23               subsequently, looking back in

24               hindsight after problems arose,

25                you wondered whether perhaps
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 1               more testing could have been

 2               done?"

 3                    "Yes."

 4          It is certainly not your conclusion in this

 5 written testimony that more testing should have been

 6 conducted prior to going forward with the transition,

 7 correct?

 8      A.  I haven't testified -- it's not in my

 9 testimony that more testing should have been done, no.

10      Q.  You were aware also, in fact, that there was

11 actually a subject matter expert, one with historical

12 institutional knowledge that was actually sent down to

13 work with the Accenture team for a lengthy period of

14 time to show them how the processes should be

15 conducted, correct?

16      A.  Jonathon Murray, yes.

17      Q.  Jonathon Murray, sir?

18      A.  Wasn't it Jonathon?  No, I'm sorry.  I'm

19 confused.

20          Yes, there was an expert, I believe, that was

21 sent down.  Not him.

22          It's the mailroom -- that was another

23 outsourcing that I'm confusing.

24      Q.  Turning to Ms. Watson's testimony at 17776:

25                    "Question:  Is it also true
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 1               that your department was responsible

 2               for providing Accenture with subject

 3               matter experts?"

 4                    "Yes."

 5                    "How many subject matter experts

 6               did you provide?"

 7                    "I believe we sent one.

 8               Beyond that, I really don't

 9               recall."

10                    "So somebody from your

11               department went to the

12               Philippines and Accenture to

13               help familiarize the staff

14               with the process, correct?"

15                    "Yes.  The amount of

16               time spent there, I don't

17               recall."

18                    "Four to six weeks sound

19               about right?"

20                    "Could be."

21          Do you see that sir?

22      A.  Yes, I do.

23      Q.  So this is consistent with your understanding,

24 correct?

25      A.  It is.
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 1      Q.  So in fact, all of this testimony would

 2 suggest that the United team conducting the diligence

 3 was trying to be methodical, correct?

 4      A.  Trying to be, yes, I would agree.

 5      Q.  They certainly didn't rush into the changes

 6 without at least taking a number of steps before doing

 7 so, correct, sir?

 8      A.  It seems like they took the steps but did not

 9 capture all the information.

10      Q.  Capture what information, sir?

11      A.  All the information on the processes that were

12 preexisting prior to moving to Accenture.

13      Q.  Can you show me where that's reflected in your

14 written testimony, sir?

15      A.  I don't think I have described it quite that

16 way.  But this is -- this is, again, the inferences

17 that I've drawn from, you know, reading the materials

18 involved here.

19      Q.  To be clear, sir, you've offered written

20 testimony in this case.  You've never made any

21 statement to that effect in your written testimony,

22 correct?  I'm focusing in particular on your answer,

23 "Seems like they took the steps but did not capture all

24 the information."

25      A.  Do I have that in my testimony?  It looks like
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 1 no.

 2      Q.  Okay.  Now, you testify at Page 23,

 3 Line 26:

 4                    "There was no institutional

 5               knowledge around to help resolve

 6               customer complaints as they poured

 7               in after this change."

 8          Do you see that, sir?

 9      A.  Not yet.  Let's see, Page 23?

10      Q.  Lines 26 and 27.

11      A.  Okay.

12      Q.       "There was no institutional

13               knowledge around to help resolve

14               customer complaints as they

15               poured in after this change."

16          Do you see that, sir?

17      A.  I do.

18      Q.  Now, the team at Accenture in the Philippines

19 was not responsible for resolving customer complaints,

20 correct?

21      A.  I believe that's right.

22      Q.  You understand that in fact Ms. Watson's

23 concern around the issue of institutional knowledge was

24 with regard only or principally with regard to

25 eligibility, not customer service; you understand that,
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 1 correct, sir?

 2      A.  The eligibility and customer service functions

 3 were blended prior to moving this.  That's some of the

 4 problem.

 5          So when it was separated into just a data

 6 entry function without the type of high-touch

 7 capability, that's when customers ran into difficulty.

 8      MR. VELKEI:  Can you read the question back for

 9 the witness, please.

10          (Record read)

11      MR. GEE:  I think he answered it.

12      THE COURT:  Was there a question after that?

13      MR. VELKEI:  No.

14      THE COURT:  I'll allow it.

15      THE WITNESS:  Yes, but then I want to add my other

16 explanation as well.

17      MR. VELKEI:  I'm sorry.  Would you ask that again?

18      MR. GEE:  It's in there.  Asked and answered.

19      THE COURT:  I can't see it, so --

20      MR. GEE:  "The eligibility and customer

21               service functions were blended

22               prior to moving this.  That's

23               some of the problem.

24                    "So when it was separated

25               into just a data entry function
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 1               without the type of high-touch

 2               capability, that's when customers

 3               ran into difficulty."

 4          His amended answer was "yes" with that

 5 explanation.  I don't think this is a memory test where

 6 he needs to recite that.

 7      MR. VELKEI:  Easy, Mr. Gee.  There's no memory

 8 test here.  We've got a transcript.

 9      Q.  Mr. Boeving, can you show me where in your

10 written testimony you concluded that?

11      MR. GEE:  "That" being?

12      MR. VELKEI:  Q.  This blending of eligibility and

13 customer service.  It's nowhere in your written

14 testimony, is it, sir?

15      A.  No, sir.

16      MR. VELKEI:  Your Honor, I just want to note for

17 the record, I want to move to strike all of the

18 testimony to the extent it's not offered in the written

19 testimony.

20          We do have a stipulation, and we can brief

21 this later, that the witness is not allowed -- none of

22 the witnesses are allowed to offer testimony outside of

23 either their expert report or the written testimony

24 that they offered.

25          If it goes outside of that report, it's not to
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 1 be included in this proceeding.  And the stipulation is

 2 clear on that.  We can brief it later, your Honor.  I

 3 just want to make clear what is in Mr. Boeving's

 4 written testimony and what isn't.

 5      MR. GEE:  This is testimony that Mr. Velkei is

 6 eliciting on cross.  And he wants to pick and choose

 7 what he likes and what he doesn't like.

 8      MR. VELKEI:  I didn't elicit this testimony.  This

 9 was offered up by the witness.  And to the extent it's

10 not in the written testimony, the stipulation's clear.

11 It's been signed by the Judge.

12      THE COURT:  All right.  Put it in writing.

13      MR. VELKEI:  Q.  So you understand, sir, that

14 Ms. Watson was concerned about lack of institutional

15 knowledge around eligibility and not customer service,

16 correct?

17      MR. GEE:  No foundation.

18      THE COURT:  If he knows.

19      THE WITNESS:  The way I would answer that is,

20 again, stating the blending of those two functions --

21      MR. VELKEI:  Q.  Is that a "yes"?

22      A.  Yes.  It wasn't about -- it was about -- it

23 wasn't about eligibility with customer service, but the

24 problem came to be because of the blending of those two

25 things.  It wasn't handled optimally with the
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 1 transition.

 2      Q.  But that blending that you talk about wasn't

 3 important enough for you to include in your written

 4 testimony, was it, sir?

 5      A.  I didn't include it in my written testimony,

 6 but I think it's important.

 7      Q.  Ms. Watson didn't testify to a blending, did

 8 she, sir?

 9      A.  Yes, she did.  She didn't use that terminology

10 that I've just used in terms of blending.  But she did

11 talk about how concerned she was that the outsourcing,

12 which is something that she planned, which is fine,

13 wasn't going to carry forward all the additional

14 functions that her unit was involved in.

15      Q.  I'd like to turn to 17737, which is -- skip a

16 page there, sir.

17      A.  17737.

18      Q.  Yes.  Beginning at Line 25.

19                    "Question:  So fair to say

20               it would be fair to infer from

21               your testimony that you felt

22               that the loss of institutional

23               knowledge, to the extent there

24               was one, occurred in the

25               eligibility area?"
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 1                    "Yes."

 2                    "Not outside of it?"

 3                    "Yes.  I think we lost

 4               some of it in the other areas.

 5               I mean, when you have some of

 6               the longevity that you have with

 7               some of the people at PacifiCare,

 8               as soon as you start laying

 9               people off, it's inevitable that

10               you lose people that had

11               institutional knowledge, specific

12               knowledge about the cases."

13                    "You were less concerned in the

14               first wave of layoffs, correct?"

15                    "Yes."

16                    "So you were really concerned

17               in the eligibility layoffs; is

18               that correct?"

19                    "Yes."

20          So to be clear, Ms. Watson articulated a

21 concern only around the eligibility layoffs, correct?

22      MR. GEE:  Objection.  That misstates the

23 testimony.

24      THE COURT:  Sustained.

25      MR. VELKEI:  Q.  You understand, sir, that the
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 1 issue of institutional knowledge was specifically a

 2 factor that Ms. Watson considered in all but the

 3 eligibility layoffs?

 4      MR. GEE:  That's vague.  And I just don't

 5 understand what he's asking.

 6      THE COURT:  Did you understand the question?

 7      THE WITNESS:  I think I understand the question,

 8 but I'm not -- I can't really answer it.

 9      MR. VELKEI:  Q.  Let's turn to 17736.

10      A.  -36?

11      Q.  Yes, sir.

12      A.  My document starts with 17739.

13      Q.  I think you just have to go back the other

14 way.

15      A.  Oh, I got it.

16      Q.  Line 12:

17                    "Question:  Now, presumably,

18               whether a particular person had

19               institutional knowledge or not

20               would have been a factor that

21               you would have considered prior to

22               laying somebody off, correct?"

23                    "Yes."

24          Do you have any information to disagree with

25 this statement that Ms. Watson made here, sir?
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 1      A.  No, sir.

 2      Q.  So in fact you do understand that

 3 institutional knowledge was considered as part of the

 4 decisions to lay off staff outside of the eligibility

 5 area?

 6      A.  It seems it was considered, yes.

 7      Q.  Is this the first you're learning of that

 8 fact, sir?

 9      A.  No, sir.

10      Q.  Isn't it true, Mr. Boeving, that the problem

11 experienced after the transition was the result of the

12 failure to document special handling rules during the

13 period of diligence conducted prior to the transition,

14 correct?

15      A.  Would you repeat that, please.

16      Q.  I'm happy to rephrase.

17          Is it in fact the case, sir, that the problems

18 that were experienced after the transition of

19 eligibility resulted from the failure to document

20 special handling rules?  You understood that, correct,

21 sir?

22      A.  Yes, sir.

23      Q.  Indeed, Ms. Watson attributed the problems, at

24 least in part, to the failure to document the special

25 handling rules, correct?
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 1      A.  Yes, I think that's right.

 2      Q.  In fact, she testified there were actually

 3 people on her team that told the United diligence team

 4 that there were no special handling rules, and as a

 5 result, the Accenture team followed the general

 6 policies and procedures, correct?

 7      A.  I don't recall that.  Can you point that out

 8 to me?

 9      Q.  Sure.  17678, beginning at Line 5, sir, the

10 question was:  "What happened?"

11      A.  17678?

12      Q.  17678, second-to-the-last page.

13      A.  I see it.

14      Q.            "Question:  What happened?"

15                    "Answer:  We had lots of

16               errors and lots of problems,

17               partly because, prior to the

18               transition to eligibility,

19               you interviewed staff and say,

20               'Tell me about your special

21               handling, anything you do

22               that's different for this case.'

23                    "And we had people who

24               were with us for 10, 15 years

25               who said there was no special
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 1               handling.  In fact, there was.

 2               There was case-by-case specific

 3               things they did.  Different

 4               cases had long-standing exceptions

 5               that we did for their eligibility.

 6               That knowledge didn't transfer to

 7               the new folks in the Philippines."

 8      THE COURT:  "Translate."

 9      MR. VELKEI:  I have "transfer" -- "That knowledge

10 didn't transfer."  Line 14.

11      THE COURT:  Oh, I'm sorry.

12      MR. VELKEI:  Q.  "So they processed

13               everything according to very

14               standard processes and

15               procedures, which really didn't

16               translate to what the reality

17               was or the client expectation

18               was."

19          Do you see that?

20      A.  I see it.

21      Q.  So Ms. Watson is attributing a lot of the

22 problems to the failure to document those special

23 handling rules, correct?

24      A.  She is.

25      Q.  You understood that her team was responsible
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 1 for documenting those policies and procedures, correct?

 2      A.  Her team had the knowledge.  It wasn't their

 3 responsibility to document, so, no.

 4      Q.  Are you sure of that, sir?

 5      A.  That would be a standard practice that the

 6 documentation was the responsibility of the people who

 7 were doing the documentation and moving the function,

 8 not the subject matter experts.

 9      Q.  17775, the very last page.  Question at

10 Line 15:

11                    "If I understand correctly,

12               your team was also responsible

13               for providing materials to

14               Accenture related to how your

15               department operated, correct?"

16                    "Yes."

17                    "Answer:  And these would

18               have included policies and

19               procedures?"

20                    "Answer:  Yes."

21                    "Process flows?"

22                    "Yes."

23                    "Diagrams and the like?"

24                    "Yes."

25          Do you see that, sir?
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 1      A.  I do.

 2      Q.  So in fact Ms. Watson acknowledges that her

 3 team was responsible for documenting those policies and

 4 procedures?

 5      MR. GEE:  Objection.  This is misleading.  I mean,

 6 the way he's organized this is so we don't get to see

 7 it in context.  This is obviously appearing before the

 8 passage Mr. Velkei cited just a couple minutes ago.

 9      MR. VELKEI:  This was actually questioning by -- I

10 think this was my question, not Mr. Strumwasser.

11          I don't see what's misleading.  The testimony

12 stands for itself -- speaks for itself.

13      MR. GEE:  Well, Mr. Velkei's selectively excerpted

14 what he wants to tell the story he wants, and we don't

15 have the full context.  It's unfair to ask the

16 question, "This on Page 17678, that relates to what's

17 on 17775?"

18      MR. VELKEI:  Your Honor, the testimony of

19 Mr. Boeving was that Ms. Watson was not responsible --

20 and her team were not responsible for documenting

21 policies and procedures.  And he had a little speech

22 about how that never happened.  This very unequivocally

23 demonstrates that she testified she was.  And it's

24 proper --

25      THE COURT:  Well, if you look above it, that's
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 1 what it -- I'm going to allow it, but if you want to

 2 show him the full amount on redirect, that's all right

 3 with me too.

 4      MR. VELKEI:  Could you read the question back to

 5 the witness, please?

 6          (Record read)

 7      THE WITNESS:  Yes, I would agree that that's what

 8 she acknowledges.  I think there's another way to

 9 interpret this, though.

10          Even -- the fact that she is the source of

11 knowledge doesn't mean that she is responsible for it.

12 And the fact that people gave wrong information -- in

13 my experience, what you do is simply not -- you carry

14 out a process where you do a workflow, and you confirm

15 one person's statement across the other.  You don't

16 simply ask them what they think and write it down.

17          This is an old system.  People's memories are

18 flawed.  Even people's understanding over time gets

19 distorted.

20      MR. VELKEI:  Q.  We've seen testimony where the

21 company took weeks trying to document what the rules

22 were, correct?

23      A.  The weeks should have been enough time.  But,

24 you know, whether it was done appropriately or not,

25 maybe even three months would have been insufficient.



19190

 1          It needed to be clearly mapped out what those

 2 functions were and how they worked.  And that was a

 3 difficult challenge because of the age of the system

 4 and the memories of the subject matter experts

 5 involved.

 6      Q.  Ms. Watson acknowledges that they didn't do a

 7 good job, correct, sir?  At least some of her team.

 8      A.  Does she say that?  I think she does.

 9      Q.  Do you have anything to suggest that the

10 diligence team was on notice that there were special

11 rules independent of Ms. Watson and her team?

12      A.  No, I don't think I have anything to -- that

13 clued me to that, no.

14      Q.  Doesn't seem fair to be faulting the diligence

15 team for not finding information when they were told it

16 didn't exist; wouldn't you agree, Mr. Boeving?

17      A.  No, I wouldn't.

18      Q.  You think it's okay to fault the team when

19 they were told specifically the information didn't

20 exist?

21      A.  Again, in my experience, when you're trying to

22 document an old system from the subject matter experts,

23 it's a tough process.  You don't simply take people's

24 words.  You don't take people's understanding as fact

25 until you can really logic it out on a flow-chart
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 1 basis.

 2      Q.  But you really don't know what was done or not

 3 done in connection with this whole transition over that

 4 five- to six-month period of time, do you, sir?

 5      A.  I don't.  I was not there.  But, you know,

 6 reading this, it is reminiscent of many things I've

 7 done in this regard.  And it leads me to infer that the

 8 likely process was they were taking people's words and

 9 they should have been questioning them more

10 effectively.

11      Q.  "The likely process was they were taking

12 people's words and they should have been questioning

13 them more effectively."  You have no evidence to

14 support that statement, do you, sir?

15      A.  I have my inference based on, you know, what

16 I've read here and my previous experience that when I

17 see certain processes and certain effects, these are

18 the typical things that result.

19      Q.  You have no evidence in this case that

20 supports you in making that statement, do you,

21 Mr. Boeving?

22      A.  I have a -- no, I don't, an absolute sense,

23 but I have a likelihood.

24      Q.  I know you don't have an absolute sense?

25      A.  I was not there.  I was not there.
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 1      Q.  Do you have any evidence to support the

 2 likelihood -- evidence in this case, sir?

 3      MR. GEE:  I think it's asked and answered.

 4      THE COURT:  Overruled.

 5      THE WITNESS:  The evidence that I have is what

 6 I've described, that I've read the testimonies; I've

 7 read Ms. Watson; I've read some of the other messages.

 8 Then I went back and drew an impression.

 9      MR. VELKEI:  Q.  The other what, sir?

10      A.  The other messages, the other exhibits I've

11 read regarding this transition.

12      Q.  So to be clear, there's nothing in your

13 written testimony where you state that the company

14 inappropriately took people at their word, correct?

15      A.  That's correct.

16      Q.  And there's nothing, no actual evidence that

17 you can identify that supports that inference, correct?

18      A.  How would you define "actual evidence" in this

19 case?

20      Q.  Let's start with the -- I mean, you list 400

21 pieces of evidence that you relied upon in your

22 testimony.  How about let's start there?

23      A.  You want me to -- again, I'm lost now.

24      Q.  I'm focused upon your last statement that you

25 think what probably happened was the diligence team
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 1 took people at their word, and they shouldn't have.

 2      A.  That's correct.

 3      Q.  Now, you've looked at over 400 exhibit.  You

 4 don't cite an exhibit in your written testimony to

 5 support that statement, do you?

 6      A.  I don't believe I do.

 7      Q.  Can you identify one as you sit here today?

 8      A.  Identify what?

 9      Q.  A piece of evidence that you reviewed --

10 document, e-mail -- that supports the statement you're

11 making on the witness stand that you infer that people

12 didn't do enough digging on their own to determine what

13 in fact were the rules in place?

14      A.  It's right here.

15      Q.  Right where, sir?

16      A.  Right in front of us here.  That they -- they

17 asked questions, and it turned out to be wrong.

18          Yes, I'm familiar with that.  When you do --

19 when you do query people, they don't remember, or they

20 give the wrong information.  Just looking at that tells

21 me that, if they took that as documentation of the

22 process as opposed to validating it in some other ways,

23 then that's where the error in documenting it happened.

24      Q.  But you don't know whether or not they

25 attempted in other ways to get that information, do
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 1 you, Mr. Boeving?

 2      A.  If they believed the people, then I'm assuming

 3 they didn't do anything else.

 4      Q.  Is that a "yes" or a "no"?

 5          Would you read the question back for the

 6 witness.

 7          (Record read)

 8      THE WITNESS:  No, I don't.  But --

 9      MR. VELKEI:  Q.  But you're guessing?

10      MR. GEE:  Objection, argumentative.

11      THE COURT:  All right.  Do you have a question?

12      MR. VELKEI:  Q.  Now, we've talked about the fact

13 that Ms. Watson attributes that part of the problem to

14 the failure of her team to tell the diligence team that

15 there were special handling rules.

16          Are there any other root causes of the problem

17 that you found, sir, that are reflected in your

18 testimony?

19      A.  No.

20      Q.  Did you make any effort, sir, to determine

21 whether there were root causes other than what

22 Ms. Watson testified to?

23      A.  Again, I read -- I read the Watson

24 testimonies.  I read the exhibits that were involved in

25 there.  It is, as I said, a dynamic that I believe I'm
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 1 familiar with, documenting old systems.

 2          And I was looking for, you know, not just

 3 querying of the users and, yes, and testing and sending

 4 the subject matter experts.  That's all well and good,

 5 but in order to be successful, you've got to go beyond

 6 that.

 7      Q.  I'm on to the root causes of the problem.

 8 Have you -- did you make any effort to determine

 9 whether there were root causes other than what

10 Ms. Watson testified to and which we reviewed?

11      A.  Well, I'm offering root cause, I guess, in

12 more detail than even what Ms. Watson is saying.  She's

13 acknowledging that her people did not provide the right

14 information.  I'm inferring that that was the job of

15 the documenting individuals to get correct.

16      Q.  You're inferring?  Sir, that's not my

17 question.  I'm asking you, did you make any efforts,

18 investigation, to determine whether there were root

19 causes other than what Ms. Watson testified to?  I'm

20 not asking for the inferences you're deriving from her

21 testimony.

22      A.  Did I make any other investigations?  Is that

23 what you're asking me?

24      Q.  To determine what root causes, other than the

25 failure to document special handling rules.
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 1      A.  Really by looking at the situation, no.  That

 2 seems the most likely culprit.  So no.

 3      Q.  Now, you talked about not taking enough time

 4 to educate the market prior to making this transition.

 5          Can you identify, as you sit here today, sir,

 6 what steps were taken to educate the market in advance

 7 of the transition?

 8      A.  I don't believe it's in my testimony, but I

 9 believe that there were efforts to educate the public,

10 yes.

11      Q.  You don't know what those were, though, do

12 you, sir?

13      A.  I can't recall at the moment, no.

14      Q.  Lason.  Now, I took -- I went to some effort,

15 sir, to try to identify the places in your written

16 testimony where you referenced Lason.  So what I'd like

17 to do is show you where Lason came up.

18          (Mr. Strumwasser entered the courtroom)

19      MR. GEE:  Actually, if we're starting a new

20 section, maybe now would be an okay time to take a

21 break?

22      MR. VELKEI:  Fine with me.  Start up again at

23 3:00?

24      THE COURT:  Sure.

25          (Recess taken)
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 1      THE COURT:  We're back on the record.

 2      MR. VELKEI:  Q.  All right.  Sir, I looked in your

 3 testimony for references to Lason within your written

 4 testimony and found them in three places.  And I want

 5 you to flag those for me, if you would.

 6          And then I want to make sure I haven't missed

 7 something.  So I've got references to Lason at Page 14,

 8 Lines 8 to 15; Page 15, Lines 12 to 15.  Right?  And

 9 both of these seem in the context of criticisms of

10 Ms. Vonderhaar, correct?

11      A.  Regarding Lason?

12      Q.  Yes.

13      A.  Again, on Page 15 it's where?

14      Q.  Right up there, sir.  So Page 14, Lines 8 to

15 15; and Page 15, Lines 12 to 15.  The references to

16 Lason seem to be in the context of specific criticisms

17 of Ms. Vonderhaar, correct?

18      A.  Okay.  There are two separate issues here

19 regarding Ms. Vonderhaar, but these are about

20 Ms. Vonderhaar, yes.

21      Q.  Then the third reference that I found to Lason

22 was on Page 16, Lines 27 through Page 17, Line 8.  And

23 let me know when you get there, but this seems to be

24 confusion regarding end-to-end ownership of the process

25 that seems to be the subject matter of the --
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 1      A.  I see that.

 2      Q.  Is that correct?  So you've got the testimony

 3 in mind?  It seems to me that the discussion there is

 4 in the context of confusion over who the end-to-end

 5 owner was of that relationship; is that correct, sir?

 6      A.  Yes.

 7      Q.  Now, are there any other places in your

 8 testimony where Lason is mentioned that I've missed?

 9      A.  Again, I'll have to scan it here.

10      Q.  Take your time, sir.

11      MR. VELKEI:  Your Honor, while the witness is

12 doing that, we finally got the right exhibit.

13      THE COURT:  All right.

14      MR. VELKEI:  This is 5596.  I think the Court has

15 a copy.

16      THE COURT:  I do have a copy, and I already marked

17 it.

18      MR. VELKEI:  Terrific.

19      MR. GEE:  Does your Honor's copy have highlighting

20 on it?  Because ours does not.

21      MR. VELKEI:  That was my copy.

22      THE COURT:  No highlighting.  Just the -- oh, yes,

23 it does.  You're right.

24      MR. VELKEI:  You want to switch them out?

25      MR. GEE:  I don't feel strongly about it.
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 1      THE COURT:  Do you want to highlight it?

 2      MR. GEE:  Perhaps we should just all have the same

 3 versions.

 4      THE COURT:  So it's Page 11, and it's highlighting

 5 No. 2 from "On August 16th, 2001" to "198 million."

 6          And then "In conjunction with the acquisition"

 7 is highlighted to "discussed below" -- "losses as

 8 discussed below."

 9      MR. GEE:  I see.

10      THE COURT:  So next paragraph after the number.

11          And then the last highlighting is the

12 restructuring plan, includes through last line,

13 "Charged during third quarter."

14      MR. GEE:  Thank you, your Honor.

15      THE COURT:  Then it does have a red tab, and the

16 pages are numbered in the top right-hand corner,

17 including the cover page as No. 1.  That page that we

18 highlighted is 11.  And the last numbered page is 23.

19 And there's some exhibits behind it that are

20 unnumbered.  See where it says "Exhibit 11"?

21      MR. GEE:  Yes, I see that.

22      THE COURT:  Those are unnumbered.

23      MR. VELKEI:  Then, your Honor, we have the

24 motion-to-strike portions of Dr. Zartetsky's

25 testimony --
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 1      THE COURT:  All right.

 2      MR. VELKEI:  -- as well.  So we wanted to, if we

 3 could, file a copy with the Court.  Then we were going

 4 provide two courtesy copies, one for you, one for your

 5 law clerk.

 6      THE COURT:  Thank you.  So this is 5598.

 7          (Respondent's Exhibit 5598 marked for

 8           identification)

 9      MR. VELKEI:  Yes, your Honor.  Thank you.

10      THE WITNESS:  Yes, Mr. Velkei.  I think you've

11 spotted the only two references to Lason in my

12 testimony.

13      MR. VELKEI:  Q.  Terrific.  Then just to close the

14 loop on that, sir, the statement that claims operation

15 was impacted by outsourcing of mailroom functions and

16 by issues surrounding REVA and DocDNA, that's on

17 Page 14, Lines 8 to 9.

18          You have nowhere identified in your written

19 testimony what that impact was, correct?

20      A.  I don't believe so, no.

21      Q.  Then just to close the loop, finally,

22 statement on Page 15, Line 12:

23                    "And when questioned about

24               problems about the EPDE

25               implementation, DocDNA delays,
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 1               UFE transition, Lason transition,

 2               each of which had a negative

 3               impact on the claims payment

 4               performance..."

 5          You have nowhere quantified what that impact

 6 was in your written testimony, correct, sir?

 7      MR. GEE:  Objection, vague as to "quantified."

 8      THE COURT:  Overruled.

 9      THE WITNESS:  I don't believe I have quantified

10 that impact, no, sir.

11      MR. VELKEI:  Your Honor, I think this is a good

12 time to break --

13      THE COURT:  Okay.

14      MR. VELKEI:  -- because we're going to get into a

15 new subject matter.

16      THE COURT:  Off the record.

17          (Whereupon, the proceedings recessed

18           at 3:12 o'clock p.m.)

19

20

21

22

23

24

25
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 1 Wednesday, August 3, 2011            9:37 o'clock a.m.

 2                         ---o0o---

 3                   P R O C E E D I N G S

 4      THE COURT:  This is on the record.

 5          This is before the Insurance Commissioner of

 6 the State of California in the matter of PacifiCare

 7 Life and Health Insurance Company.  This is OAH Case

 8 No. 2009061395, Agency No. UPA 2007-00004.

 9          Today's date is August 3rd, 2011 in Oakland.

10 Counsel are present.  Respondent is present in the

11 person of Ms. Drysch.

12          And we're continuing with the

13 cross-examination of Mr. Boeving.

14      MR. VELKEI:  Yes, your Honor.

15      THE COURT:  All right.  Go ahead.

16                      RONALD BOEVING,

17          called as a witness by the Department,

18          having been previously duly sworn,

19          was examined and testified further as

20          hereinafter set forth:

21         CROSS-EXAMINATION BY MR. VELKEI (resumed)

22      MR. VELKEI:  Q.  Good morning, Mr. Boeving.  How

23 are you?

24      A.  Fine, thank you.

25      Q.  We were talking yesterday about customer
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 1 service, so I'd like to go back to that subject.

 2          And, Chuck, if you could just flash on the

 3 screen Exhibit 5592.

 4          We spent a little time yesterday about these

 5 statements of yours that "I found no evidence."  Right?

 6 And I'd really like to just focus you on the first of

 7 those.

 8          "I have seen no evidence of a comparable

 9 commitment to maintaining customer service levels."

10          So to be accurate and read the entire

11 sentence:  "United management was clearly concerned

12 with quickly establishing efficiencies, that is to say,

13 cost savings and synergies in PacifiCare's processes,

14 but I have seen no evidence of a comparable commitment

15 to maintaining customer service levels."

16          Does that continue to be your testimony today,

17 sir?

18      A.  Yes, sir.

19      MR. VELKEI:  I'd like to mark as Exhibit 5599 a

20 "Business Planning and Integration, Workshop

21 Session..." for the commercial business.  And it's

22 dated January 10th and January 11th, 2006.

23      THE COURT:  5599 is a "Workshop Session

24 Presentation," January 2006.

25          (Respondent's Exhibit 5599 PAC0479170
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 1           marked for identification)

 2      MR. VELKEI:  Q.  Now,  Mr. Boeving, take as much

 3 time as you need, but I'm going to refer you and be

 4 asking you questions about Bates No. 479177, which I

 5 believe is Page 8 of the deck.  Let me just know when

 6 you're finished.

 7      MR. STRUMWASSER:  Is it possible to have the full

 8 page reflected on the screen because --

 9      MR. VELKEI:  If all that's missing is the Bates

10 number --

11      MR. STRUMWASSER:  There it is.

12          What about the confidentiality?

13      THE WITNESS:  Okay.  I've scanned up to Page 182.

14 Do you have any -- is there going to be something

15 beyond that?

16      MR. VELKEI:  Q.  No, sir.  This was prepared at

17 the very outset of the integration process, correct?

18      MR. GEE:  No foundation.

19      THE COURT:  If he knows.

20      THE WITNESS:  I don't know.

21      MR. VELKEI:  Q.  January 2006 corresponds to when

22 the integration process began, correct, sir?

23      A.  I think that's right.

24      Q.  All right.  And this document relates to the

25 overall integration for the commercial business,
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 1 correct?

 2      A.  Yes, it seems to be.

 3      Q.  Okay.  And as reflected in Bates No. 479172,

 4 which is Page 3 of the document, there are 49

 5 participants from the Pacific region, correct?

 6      A.  Yes.

 7      Q.  Thirty-eight participants from the southwest

 8 region?

 9      MR. GEE:  Objection, the document speaks for

10 itself.  He's just confirming what the document says.

11      THE COURT:  Well, he's pointing it out to him.

12 I'll let it go for a minute.

13          But if you have a question --

14      MR. VELKEI:  Q.  There were 38 participants from

15 the southwest region, correct, sir?

16      A.  Correct.

17      Q.  There were also a number of participants from

18 UAC corporate, Integration Services, Uniprise, SCS and

19 Ovations, correct?

20      A.  Correct.

21      Q.  You mentioned yesterday you didn't know that

22 the integration services department existed.  That was

23 your testimony, correct, sir?

24      A.  Correct.

25      Q.  Now, on Page 8 of this slide deck, the company
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 1 states that "do no harm" should be the guiding

 2 principle with regard to the integration, didn't it?

 3      A.  Yes, it says that.

 4      Q.  And specifically references service in that

 5 document, correct?

 6      A.  Correct.

 7      MR. VELKEI:  I'd like you to look, then, if we

 8 can, at the next document in order, which I believe

 9 would be 5600.  And that would be the "PHS

10 Ops/Technology Integration, Discussion Document" dated

11 February 12th, 2006.

12          Let me get that marked for identification,

13 Mr. Boeving.  And then take your time in looking at it.

14 And I'll direct you to the particular pages I have in

15 mind.

16      THE COURT:  5600.

17          (Respondent's Exhibit 5600, PAC0622653, marked

18           for identification)

19      THE COURT:  It's a PHS Ops/Technology Integration

20 Discussion Document, V3.6, February 12th, 2006.

21      MR. VELKEI:  Q.  And, Mr. Boeving, I have

22 questions with regard to slide -- Page 4 of that

23 presentation.  And it's Bates No. 622656.

24          So, Chuck, maybe you could turn to that page.

25          And, Mr. Boeving, take as much time as you
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 1 need with that document.

 2      A.  All right.

 3      Q.  Now, sir, this was a document specifically

 4 related to the IT aspects of the integration, correct?

 5      A.  I'm not -- from the context, I can't tell

 6 whether it's IT or not.

 7      Q.  Ops technology, based upon your judgment --

 8      A.  Ops technology integration.

 9      Q.  That would likely be part of IT, wouldn't you

10 agree, Mr. Boeving?

11      A.  It would likely.

12      Q.  Yes?

13      A.  Yes.

14      Q.  This was not a document that you reviewed, was

15 it?

16      A.  No, sir.

17      Q.  I would like you to turn, then, to this

18 particular page, Page 4 of the slide.  The company made

19 clear in that document that the priorities of the

20 integration process would be guided by the primary

21 business goals of the merger, correct?

22      A.  Yes.

23      Q.  The first goal articulated was to preserve

24 membership, margins, relations, and service levels;

25 isn't that true, Mr. Boeving?
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 1      A.  That's what it says, yes, sir.

 2      MR. VELKEI:  I'd like to turn, then, if we can, to

 3 Exhibit 944.  This has been previously marked into

 4 evidence, your Honor.  Let me just give you a copy so

 5 you can follow along if you like.

 6      THE COURT:  944?

 7      MR. VELKEI:  Yes, your Honor.

 8      THE WITNESS:  All right, sir.

 9      MR. VELKEI:  Q.  944 is a memo from Mr. Bahl and

10 David Wichmann regarding "Our Service Mission,"

11 correct?

12      A.  Correct.

13      Q.  Mr. Bahl and Mr. Wichmann were leaders of

14 Uniprise and UnitedHealthcare at the time; isn't that

15 correct, Mr. Boeving?

16      A.  Yes, I believe so.

17      Q.  This was directed to Uniprise leaders,

18 correct?

19      A.  Yes.

20      Q.  And you understood that Uniprise was

21 responsible for most of the commercial operations at

22 the time, correct?

23      A.  Correct.

24      Q.  And that memo clearly states that "Elevating

25 our customer service is a top priority for both
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 1 Uniprise and UnitedHealthcare in 2006," correct?

 2      A.  That's what it says.

 3      Q.  It wasn't just about maintaining customer

 4 service but actually improving it, correct?

 5      A.  I think that's what it says.

 6      Q.  And in fact, Mr. Bahl and Mr. Wichmann called

 7 upon the leaders to drive to this same objective -- and

 8 I direct your attention to the third paragraph on that

 9 first page.

10      A.  Yes, it says that.

11      Q.  Now, this was a document you purportedly

12 reviewed, wasn't it, Mr. Boeving?

13      A.  Yes, sir.

14      Q.  So if I look back at Exhibit B here in

15 "Exhibits Reviewed," this document is actually included

16 in that listing, isn't it, sir?

17      A.  I believe so.

18      Q.  Why don't you take a moment to look and

19 confirm it.

20      A.  All right.  Yes, I see it here.

21      Q.  I'd like to show you, if I can, Exhibit 1064,

22 which is already entered into evidence.

23      THE COURT:  1064, you said?

24      MR. VELKEI:  Yes, ma'am.

25          Why don't you take a moment to look that over;
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 1 let me know when you're finished.

 2      THE WITNESS:  I'm sorry.  What number is it?

 3      MR. VELKEI:  1064.

 4      THE WITNESS:  All right, sir.

 5      MR. VELKEI:  Q.  In the context of this particular

 6 document, there were specific customer service issues

 7 that were being elevated to the attention of upper

 8 management, correct?

 9      A.  That's what it says, yes, sir.

10      Q.  Mr. Frey, you know who that is, sir?

11      A.  I do.

12      Q.  Mr. Frey is the leader of the Pacific region,

13 correct?

14      A.  Yes.

15      Q.  A senior former PacifiCare officer, correct?

16      A.  I believe so.

17      Q.  An officer of PacifiCare at the time as well

18 that this memo was prepared, correct, sir?

19      A.  Yes, I believe so.

20      Q.  Now, Mr. Frey makes clear in the last

21 paragraph of this e-mail that implementing an improved

22 priority -- process was his number one priority,

23 correct?

24      A.  That's what it says.

25      Q.  Mr. Wichmann also weighed in on this issue,
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 1 didn't he, sir?

 2      A.  He's authored on this memo, this e-mail.

 3      Q.  So he then responded to those same leaders and

 4 directed that "We have got to get on top of service

 5 now," correct?

 6      A.  Correct.

 7      Q.  This was also a document that you purportedly

 8 reviewed, wasn't it, Mr. Boeving?

 9      A.  Yes.

10      Q.  Why don't we confirm and make sure that this

11 was actually on the list of exhibits reviewed by you on

12 Exhibit B to your testimony.

13      A.  Yes, it's here.

14      Q.  Let's move on, then, if we can, to

15 Exhibit 1065, Mr. Boeving.

16      THE COURT:  This is?

17      MR. VELKEI:  1065, your Honor.

18      THE WITNESS:  Okay, sir.

19      MR. VELKEI:  Q.  Are you done, sir?

20      A.  Mm-hmm.

21      Q.  Now, Tab 41 -- or excuse me -- Exhibit 1065

22 reflects that a specific customer issue around

23 eligibility was elevated all the way to Mr. Wichmann,

24 correct?

25      A.  Correct.
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 1      Q.  This is some of the subject matter that we

 2 were talking about yesterday, correct?

 3      A.  Yes.

 4      Q.  Fair to say as reflected in this e-mail that

 5 Mr. Wichmann took the matter seriously; would you

 6 agree?

 7      A.  Yes, I would agree.

 8      MR. GEE:  Objection, no foundation.

 9      MR. VELKEI:  Q.  He also makes --

10      MR. GEE:  No foundation.

11      THE COURT:  Can you repeat the question?

12      MR. VELKEI:  Yeah, he already answered.

13      THE COURT:  All right.  Read the question.

14          (Record read)

15      MR. VELKEI:  Your Honor, the point here is, to the

16 extent that they're challenging the seriousness --

17      THE COURT:  Yes, I'll allow it.  He took it from

18 writing.  He can take this from writing too.

19      MR. VELKEI:  Q.  And your answer, "I agree," does

20 it stand, sir?

21      A.  I would say by looking at this that he has

22 expressed concern about this, yes, sir.

23      Q.  He made clear that the matter should be given

24 the green light to do or spend whatever is necessary to

25 clean up this misstep, didn't he, sir?
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 1      A.  That's what this says, yeah.

 2      Q.  Now, this is again another document you

 3 claimed to have reviewed, correct, Mr. Boeving?

 4      A.  Correct.

 5      Q.  Now I just want to make sure -- why don't we

 6 check and make sure it is listed on this list of

 7 exhibits that you say you reviewed, sir.

 8      A.  Yes, it's here.

 9      Q.  Now, you see that there are concerns expressed

10 in Mr. Wichmann's e-mail about Ms. Watson's

11 performance?

12      A.  I do.

13      Q.  Fair to say you never investigated whether

14 Ms. Watson was the source of the problems around

15 eligibility, sir?

16      A.  I'm not sure I understand the question.  Could

17 you rephrase it.

18      Q.  Did you ever -- did you undertake any efforts

19 to investigate to determine whether Ms. Watson was

20 actually the source of the problems associated with

21 eligibility?

22      A.  Really, you know, in reading her testimony and

23 the other documents around the eligibility and its

24 movement to that area, yes, I did look at, you know,

25 how she handled herself and how she participated on the
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 1 teams and things of this sort.

 2      Q.  To be clear, the extent of your investigation,

 3 sir, was reviewing Ms. Watson's testimony?

 4      A.  Ms. Watson's testimony and, you know, other --

 5 other exhibits.

 6      Q.  Could you identify for me which exhibits, sir,

 7 you reviewed in connection with your investigation of

 8 Ms. Watson?

 9      A.  I can't off the top of my head, no.

10      Q.  Not even one?

11      A.  A number?

12      Q.  Just one document.  Can you identify one of

13 them?

14      A.  No, sir.

15      Q.  Going back to that statement --

16          And, Chuck, if you could put 5592 on the

17 screen, please.  The first statement, if you could blow

18 that up.

19          "United management was clearly concerned with

20 quickly establishing efficiencies," yada, yada, "in

21 PacifiCare's processes, but I have seen no evidence of

22 a comparable commitment to maintaining customer service

23 levels."

24      MR. GEE:  Objection to the "yada yada."

25      MR. VELKEI:  Would you like me to read the entire
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 1 thing?

 2      THE COURT:  Yes.

 3      MR. VELKEI:  I was trying to cut to the chase.

 4 Let me try that again.

 5      THE COURT:  If you want to read it, though, read

 6 it slowly.

 7      MR. VELKEI:  Okay.

 8      Q.  The statement, sir, "United management was

 9 clearly concerned with quickly establishing

10 efficiencies, that is to say, cost savings and

11 synergies, in PacifiCare's processes, but I have seen

12 no evidence of a comparable commitment to maintaining

13 customer service levels," did you even write that

14 statement, sir?

15      MR. GEE:  Objection, relevance.

16      THE COURT:  Overruled.

17      THE WITNESS:  Yes, I did.

18      MR. VELKEI:  Q.  I'd like to turn to the subject

19 matter of subject matter experts, Mr. Boeving.  So why

20 don't we turn, if we can, to Page 19 of your written

21 testimony.

22          Do you have that in front of you, sir?

23      A.  I do.

24      Q.  I want to talk about your answer to the

25 question:
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 1                    "What were your concerns

 2               around this issue of subject

 3               matter experts?"

 4          And in particular, the statements by you

 5 beginning at Line 17 through Line 20:

 6                    "I attribute this failure

 7               to United not understanding and

 8               not respecting the importance of

 9               PacifiCare-experienced employees."

10          And the next line is really what I'm focused

11 on for these series of questions.

12                    "The legacy PacifiCare

13               leaders were included in some of

14               the integration teams.  Their

15               views were not credited and were

16               often given condescending 'we know

17               better than you' responses."

18          Now, I see that there's no testimony --

19 there's no evidence cited in support of that statement,

20 correct?

21      A.  At this point, no.

22      Q.  At this point?

23      A.  In the document.

24      Q.  Right.

25      A.  Yeah.
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 1      Q.  "Some of the integration teams," are you

 2 referring to the project teams, sir?

 3      A.  The integration teams, the three-in-a-box

 4 teams, those teams, yes, sir.

 5      Q.  So you have heard of that concept of three in

 6 a box?

 7      A.  Yes, sir.

 8      Q.  Could you identify for me the evidence in

 9 support of this statement:

10                    "The legacy PacifiCare

11               leaders were included in some

12               of the integration teams.

13               Their views were not credited

14               and were often given

15               condescending 'we know better

16               than you' responses"?

17      A.  I think I have one example here in front of me

18 in Document 1065.

19      Q.  Okay.  Anything else?

20      A.  And this is where Mr. Wichmann really feels

21 that, "There may be our people to blame," but he

22 doesn't see it.  So this tells me that he's attributing

23 the problem to PacifiCare people.

24      Q.  Are you inferring that from the language, sir?

25      A.  I am.
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 1      Q.  Okay.  Anything else?

 2      A.  Then, you know, there is the reference to

 3 Ms. Watson being a poor operator.

 4          When I read those sorts of statements, I

 5 didn't see any objective evidence about that.  It seems

 6 that they had problems with her.  But my inference was

 7 that the primary problem was that she wasn't really of

 8 the United group.  She was a PacifiCare employee.

 9      Q.  Is this one of your inferences, sir?

10      A.  It would be.

11      Q.  You're certainly not in a position to evaluate

12 Ms.  Watson's performance while she was at PacifiCare,

13 correct?

14      A.  I can evaluate what I've seen of how she

15 handled herself based on the documents that I've read.

16      Q.  So you think based upon what you've seen you

17 are in a position to opine about her performance with

18 regard to her position at the company at the time?

19      A.  In respect to these issues on the integration

20 and where the eligibility was happening, yes, I believe

21 so.  And I opined appropriately.

22      Q.  To be clear, you're opining on an HR issue,

23 sir?

24      A.  I'm sorry.  I don't understand.

25      Q.  You're rendering an opinion with regard to a
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 1 human resource issue?

 2      A.  Human resources?

 3      Q.  Ms. Watson is not in the area of IT, is she,

 4 sir?

 5      A.  No.

 6      Q.  Ever worked in the eligibility or group

 7 services department?

 8      A.  No.  But I'm not talking about how they

 9 function in their particular roles as HR people or

10 eligibility people.  I'm talking about how they

11 functioned in their role on the -- as it affected the

12 IT integration.

13      Q.  But Mr. Wichmann is talking about how she

14 functioned in a particular role, isn't he, sir?

15      A.  He's talking about her being, you know, a weak

16 person.

17      Q.  Yes or no?

18      A.  Yes.

19      Q.  Where is the evidence that supports the view

20 that PacifiCare leaders were only included in some of

21 the integration teams?

22      A.  Well, I don't know that they were included in

23 every one of the integration teams.  So can you show me

24 that, please?

25      Q.  So because you don't know whether they were
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 1 included in all the integration teams, you just went

 2 ahead and made the statement they were only included in

 3 some of them?

 4      A.  Based on what I read, it seemed like that was

 5 the case, yes, sir.

 6      Q.  So to be clear, you have no evidence to

 7 support your conclusion here that the legacy leaders

 8 were only included in some of the integration teams,

 9 correct?

10      A.  I think that's correct.  But I would say that,

11 based on just looking at the trend of information here,

12 I feel comfortable in making that inference.

13      Q.  Trend of information?

14      A.  Yeah.

15      Q.  What does "trend of information" mean, sir?

16      A.  It means I saw evidence of this sort of

17 behavior in multiple places.

18      THE COURT:  Of what?  I'm sorry.  What was the

19 word?  Of what places?

20      MR. VELKEI:  "This sort of behavior" is what he

21 said.

22      THE WITNESS:  Yes.

23      MR. VELKEI:  Q.  What sort of behavior?

24      A.  The behavior whereby it seems that the

25 PacifiCare people were somehow not accorded first-class
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 1 status, if you will, that they were somehow less valued

 2 and their opinions were less listened to than the

 3 United people.

 4      Q.  It seemed?  So you don't know one way or the

 5 other, sir?

 6      A.  That is my opinion.

 7      Q.  Yes or no?  Do you know one way or the other?

 8      MR. GEE:  I think he answered that.

 9      THE COURT:  Well --

10          Can you read back the question.

11          (Record read)

12      MR. VELKEI:  That he said the behavior, where it

13 seems that the PacifiCare people --

14                    "It seems that the PacifiCare

15               people were somehow not accorded

16               first-class status, if you will.

17               They were somehow less valued, and

18               their opinions were less listened

19               to than the United people."

20                    "It seemed?  So you don't

21               know one way or the other?"

22      THE COURT:  So you're --

23      MR. GEE:  And the answer was that --

24      THE COURT:  You're questioning what "it seemed"

25 means?
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 1      MR. VELKEI:  Right.  I'm just sort of testing the

 2 theory of whether there's any evidence behind that.

 3 "Seemed" is a speculation opinion, whatever it may be.

 4 I want to see whether it's actually grounded in fact or

 5 not.

 6      THE COURT:  All right.

 7      MR. GEE:  Mr. Velkei's question was:

 8                    "It seemed?  So you don't

 9               know one way or the other, sir?"

10                    Answer:  "That is my opinion."

11      MR. VELKEI:  "But you don't know one way or the

12 other?" is the question.

13      THE COURT:  But that's not clear.  So you're

14 asking him what he meant by "seemed," essentially?

15      MR. VELKEI:  Right.

16      THE COURT:  All right.  I'll allow that.

17      THE WITNESS:  I think I can only repeat that

18 "seemed" means that -- well, I came to the conclusion

19 and it is my opinion that that was likely the case --

20 likely the case; not absolutely the case, but likely

21 the case.

22      MR. VELKEI:  Q.  "Likely the case," meaning you're

23 not certain one way or the other, right?

24      A.  I'm not 100 percent certain, no, sir.

25      Q.  Sir, other than 1065, do you have any other
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 1 documents that you can identify that support this

 2 inference or opinion?

 3      MR. GEE:  Are you limiting it to documents, or

 4 documents and testimony?

 5      MR. VELKEI:  Any evidence.  I'm not limiting --

 6      Q.  Any evidence other than 1065?

 7      A.  Well, I think I'd have to refer to some of my

 8 testimony here in the document.

 9      MR. GEE:  I'm sorry.  Objection as to what

10 inference or opinion we're talking about now.  I'm not

11 sure -- there've been several of them now.

12      MR. VELKEI:  We're still on that, "seems like they

13 weren't being listened to and treated like first-class

14 citizens."

15      Q.  Anything other than 1065, Mr. Boeving, that

16 you can identify specific evidence?

17      A.   All right.  In my document on Page 20, this

18 speaks to the retention of subject matter experts.

19      Q.  Okay.  So you're referencing the testimony and

20 exhibits that are cited on Page 20?

21      A.  Yes, sir.

22      Q.  Anything else?  Let me ask you, how about

23 testimony and exhibits specifically related to IT?  Did

24 you have this same opinion with regard to the IT

25 departments at PacifiCare and United, sir?
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 1      A.  Well, on the next page, 21, we have the

 2 example of Harsha Rao was a PacifiCare employee, RIMS

 3 ex-subject matter expert that somehow did not get

 4 retained.  And there are, you know, other possible

 5 explanations for that.

 6          But I just saw this, again, as a recurring

 7 theme here and in other places where the PacifiCare

 8 people were, again, somehow not afforded, as I said,

 9 the same status as United people.

10      Q.  Any other places in your testimony, any other

11 evidence, sir, in support of your testimony?

12      A.  Well, there are several places here, again,

13 that refer to the ability or not to retain subject

14 matter experts.  I know it's difficult, but by my

15 experience, to retain subject matter experts -- so, you

16 know, from acquired companies, there's all sorts of

17 reasons for them to leave.  But if you really do value

18 them, you retain them, and you find extraordinary means

19 to do that.

20      Q.  Do you think the people that were laid off at

21 First Health thought that they were being listened to?

22      A.  Yes, sir, I do.

23      Q.  Any other testimony, evidence that supports

24 this condescending attitude that you reference in your

25 testimony, sir?  Put it differently:  Would it be fair
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 1 to say that, to the extent that there's evidence in

 2 support of this testimony, it would be offered within

 3 the confines of this Section B at Pages 19 through 22

 4 of your testimony?

 5      MR. GEE:  Objection, he's identified documents

 6 outside of that already on Mr. Velkei's question.

 7      MR. VELKEI:  No, he hasn't.

 8      THE COURT:  1065.

 9      MR. VELKEI:  Other than 1065; excuse me.

10      THE COURT:  All right.

11      THE WITNESS:  So you want me to identify documents

12 outside of this section and outside of 1065?

13      MR. VELKEI:  Q.  My question to you is, putting

14 aside 1065, would it be fair to say that the evidence

15 in support of your testimony in that regard would be

16 captured within this Section B at Pages 19 through 22

17 of your testimony?

18      A.  It certainly deals with it there; whether it

19 totally captures it or not, I'm not certain about that.

20      Q.  How about the statement that legacy PacifiCare

21 employees were only included in some of the integration

22 teams?

23      MR. GEE:  Objection, mischaracterizes

24 evidence -- mischaracterizes testimony.

25      MR. VELKEI:  Mischaracterizes testimony.
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 1      Q.  Let's go back to your testimony:

 2                    "Though legacy PacifiCare

 3               leaders were included in some

 4               of the integration teams, their

 5               views were not credited."

 6      MR. GEE:  Yeah, he's --

 7      MR. VELKEI:  Q.  Is it your conclusion, sir, that

 8 legacy PacifiCare leaders were not included in all of

 9 the integration teams?

10      MR. GEE:  Objection.  He misread the -- he said

11 "The legacy --"

12      THE COURT:  "Though legacy PacifiCare."  I don't

13 think he misread it; I think it's just the way it

14 sounds.  But it's, "Though legacy PacifiCare

15 leaders..."

16      THE WITNESS:  I would say it was my impression

17 that PacifiCare subject matter experts weren't included

18 in 100 percent of the integration teams.

19      MR. VELKEI:  Q.  Can you name any project teams in

20 which they were not included?

21      A.  No, sir.

22      Q.  Have you read Mr. -- I didn't get a clear

23 answer, at least in my mind anyway, about whether you

24 read all of Mr. Burghoff's testimony.

25      A.  Yes, sir.
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 1      Q.  All of it?

 2      A.  All of it.

 3      Q.  Every word?

 4      A.  I read the full gist of it.

 5      Q.  Is that a yes or a no?

 6      A.  That's a yes.

 7      Q.  Yes, you read every word?

 8      A.  Yes, I read --

 9      MR. GEE:  Asked and answered.

10      THE COURT:  All right.  He says he read every

11 word.

12      MR. VELKEI:  Q.  Okay.  I'm going to show you some

13 testimony from Mr. Burghoff.  And I've highlighted the

14 portions that I'd like you to focus on.

15      MR. GEE:  Let the record show that he's

16 highlighted Lines 7 through 20.

17      THE COURT:  On Page 4422.

18      MR. GEE:  Thank you, your Honor.

19      MR. VELKEI:  Thank you, Mr. Gee.

20      THE COURT:  I don't know how long ago that was.

21      THE WITNESS:  All right.

22      MR. VELKEI:  Q.  You've had an opportunity to read

23 the testimony that's highlighted beginning at Line 7

24 through Line 20?

25      A.  Yes, sir.
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 1      Q.  Now, the question was asked by CDI counsel

 2 Mr. Strumwasser:

 3                    "Was there a phrase, 'three in

 4               the box,' that was used during this

 5               period'?  Do you see that?"

 6                    Answer:  "Yes."

 7      A.  Yes.

 8      Q.            "What did it refer to?"

 9                    "It referred to" --

10                    "Answer:  It referred to

11               when we were forming project

12               teams, we would have a United

13               business owner partnered with

14               a PacifiCare business owner.

15               And the third person would be

16               somebody from my team to help

17               manage their activities."

18          Are you offering any evidence or testimony

19 that would dispute this statement by Mr. Burghoff?

20      A.  No, I'm not.

21      Q.  In fact, the advisory council meeting --

22 committee -- do you know what that is, sir?

23      A.  I do.

24      Q.  That had exactly three PacifiCare leaders and

25 three United leaders, didn't it?
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 1      A.  Yes.

 2      Q.  Equal number of both -- representation from

 3 both companies, correct?

 4      A.  I believe so.

 5      Q.  Now, Mr. Burghoff's testimony in this case

 6 talks about the integration services department.

 7          How is it, sir, that if you read his

 8 testimony, you weren't even aware the department

 9 existed?

10      A.  Are you referring to the -- to that reference

11 on this page?

12      Q.  I'm just referring to it generally, sir.

13      A.  I don't recall reading anything about

14 integration services department, even though I did read

15 the entire testimony.

16      Q.  Fair to say, then, that you didn't read it,

17 necessarily, as carefully as one might have wanted to?

18      MR. GEE:  Argumentative.

19      THE COURT:  Sustained.

20      MR. VELKEI:  Q.  Subject matter of layoffs, sir.

21 Have you ever seen a merger were there weren't layoffs?

22      A.  Yes.

23      Q.  Okay.  When was that, sir?

24      A.  I've experienced that in my time at First

25 Health Group Corp. when we would acquire a company but
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 1 not lay off people.

 2      Q.  Can you identify the transaction where that

 3 occurred, sir?

 4      A.  These were small ones like PPO Oklahoma and

 5 other small ones like that.

 6      Q.  You would agree with me that mergers -- that

 7 layoffs are fairly common in the merger context?

 8      A.  Yes, sir.

 9      Q.  Certainly particularly so with larger

10 corporations, correct?

11      A.  I believe so.

12      Q.  In fact, you listed as key achievements on

13 your CV 50 percent reductions in staff in two separate

14 acquisitions, correct, sir?

15      A.  Yes, sir.

16      Q.  You consider those to be key achievements?

17      A.  Yes, sir.

18      Q.  The reductions in force?

19      A.  Yes, sir.

20      Q.  I'd like to turn, if we can, to your CV, sir.

21          So the first such key achievement appears to

22 be on Page 4 of your CV, sir.

23      A.  Yes.

24      Q.  Says, "Acquiring IT organization was barely

25 160 and acquired was well over 400, but within six



19235

 1 months there was an integrated right-sized organization

 2 of 300," correct?

 3      A.  That's what it says.

 4      Q.  So you're crediting yourself with laying off

 5 almost 300 employees, correct, sir?

 6      A.  No, sir.

 7      MR. GEE:  The math is wrong.

 8      MR. VELKEI:  Maybe we should just do the math on

 9 the board.

10      THE COURT:  What are you trying --

11      THE WITNESS:  I've gotten lost here.

12      MR. VELKEI:  Q.  You're crediting on your CV the

13 layoffs of almost 300 employees in connection with that

14 acquisition, correct?

15      MR. GEE:  I can't see what you are writing.

16      MR. VELKEI:  I've got a question pending.

17      THE COURT:  He can't see what you wrote.

18      MR. VELKEI:  I've got a question pending,

19 Mr. Boeving.

20          Could you read the question back to the

21 witness, please.

22          (Record read)

23      MR. GEE:  That misstates the document.

24      THE COURT:  Yeah.  Well, first of all, I find the

25 document to be somewhat ambiguous.
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 1          But if it's 160 and 400, then it's 560 minus

 2 300 is 260, if that's what it means.

 3      THE WITNESS:  Yeah, that's the problem.

 4      MR. VELKEI:  Q.  The problem is my math?

 5      A.  My math.

 6      Q.  Let's just do this together on the board,

 7 then.  So 160 plus 400 is 560, correct?

 8      A.  Yes, sir.

 9      Q.  And you were crediting yourself on your CV as

10 a key achievement with reducing the work force from 560

11 to 300, correct?

12      A.  Around 300, I should have said.

13      Q.  So that's roughly 260 employees that lost

14 their jobs as a result, correct?

15      A.  Yes, sir, I believe that's right.

16      Q.  And you also credit yourself, as a key

17 achievement, the reduction in force of 50 percent in

18 connection -- give me one second, sir -- the CCN

19 transaction, going to Page 2, second bullet point,

20 "Oversaw the rapid and effective integration of the IT

21 environments of five acquisitions in the last four

22 years, including CCN, a national PPO, integrated with

23 50 percent staff reductions."  Correct?

24      MR. GEE:  Asked and answered.  We did this with

25 exhibits yesterday.
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 1      THE WITNESS:  Correct.

 2      MR. VELKEI:  Q.  What we talked about yesterday

 3 was --

 4      MR. GEE:  Asked and answered.

 5      THE COURT:  Well, all right.  It's there.

 6      MR. VELKEI:  Q.  What we talked about yesterday,

 7 sir, was that reduction that you're crediting yourself

 8 as a key achievement effectively resulted in 650

 9 employees losing their jobs?

10      MR. GEE:  Asked and answered.

11      MR. VELKEI:  Q.  Right?  That's not --

12      MR. GEE:  That's -- we had exhibits yesterday; I

13 think it was a 10-K that was shown to the witness.

14      MR. VELKEI:  If you have the question from

15 yesterday that you want to present to the Court -- it

16 wasn't asked.

17      THE COURT:  I don't remember if it was asked or

18 not.

19      MR. VELKEI:  Could you read the question back for

20 the witness, please.

21          (Record read)

22      THE WITNESS:  That doesn't sound right.

23      MR. VELKEI:  Q.  You think the numbers are wrong,

24 Mr. Boeving?

25      A.  Yeah, I think the numbers are wrong.
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 1      Q.  How many employees lost their jobs?  How

 2 many -- if you credit yourself with reducing by

 3 50 percent the number of employees of the company, how

 4 many employees lost their jobs there, sir?

 5      A.  I didn't say that.  I didn't say "employees of

 6 the company."  The IT organization.

 7      Q.  How many employees lost their jobs,

 8 Mr. Boeving, in that transaction?

 9      MR. GEE:  Ambiguous.  Is he talking now about

10 overall, or is he talking about IT?

11      MR. VELKEI:  I'm talking --

12      Q.  You're crediting yourself with a 50 percent

13 staff reduction.  So what does that translate into, the

14 number of employees that lost their jobs, sir?

15      MR. GEE:  Ambiguous.  Is it overall employee

16 population or the IT department that Mr. Boeving is

17 talking about?

18      MR. VELKEI:  I think it's pretty clear, your

19 Honor.

20      THE COURT:  Well, it's whatever he said in here.

21      MR. VELKEI:  Right.

22      THE COURT:  So he said it's the integration of the

23 IT environment of five acquisitions in the last four

24 years.  And then he lists three.  And one of them is 50

25 percent of a PPO staff reduction in 2001.
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 1          So the question is, how many does that 50

 2 percent --

 3      MR. VELKEI:  Q.  How many employees lost their

 4 jobs, sir?

 5      MR. GEE:  But my -- but Mr. Boeving's answer to a

 6 previous question was, "I didn't say that 'employees of

 7 the company.'  The IT organization."

 8          Now Mr. Velkei's question is ambiguous as to

 9 whether he means employees overall or in just the IT

10 department.

11      MR. VELKEI:  I think the Judge overruled your

12 objection.  But, Mr. Gee, so that the record's clear --

13      Q.  I'm talking about your key achievement in the

14 50 percent staff reduction.  How many employees are you

15 crediting yourself with firing as a result of that

16 acquisition, Mr. Boeving?

17      A.  Approximately 50.

18      Q.  Just 50?

19      A.  Yes, sir.

20      Q.  Okay.  Now, how many people in the PacifiCare

21 transaction -- now, just to be clear, sir, we can test

22 that proposition later.  The staff reduction you're

23 talking about did, in fact, result in 50 percent of the

24 people in certainly your area losing their jobs,

25 correct?
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 1      A.  In the IT area, yes, sir.

 2      Q.  What was the percentage of people that lost

 3 their jobs at PacifiCare as a result of the layoffs?

 4      MR. GEE:  Objection, ambiguous.  Is he talking

 5 about PLHIC, PacifiCare Health Systems?  Which entity

 6 is he talking about?

 7      MR. VELKEI:  Q.  I'm talking about all together,

 8 how many people lost their jobs as a result of the

 9 layoffs that you're referencing in your testimony?

10 What percentage of employees lost their jobs, sir?

11      MR. GEE:  In California or enterprise-wide?

12      MR. VELKEI:  You're being disruptive, Mr. Gee.

13      THE COURT:  Well,  I think that's a fair question.

14 Are you talking about California?

15      MR. VELKEI:  Q.  I'm talking about your references

16 to reduction -- the layoffs that you're referring to in

17 your testimony involving PacifiCare employees.

18      THE COURT:  Okay.  Which page?

19      THE WITNESS:  Where are we?

20      MR. VELKEI:  The bottom of Page 19, Lines 27

21 to 28:

22                         "United announced the

23               layoffs of hundreds of legacy

24               PacifiCare employees."

25      Q.  What percentage of employees were laid off as
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 1 a result of that, sir?

 2      THE COURT:  That he's referring to in that

 3 statement?

 4      MR. VELKEI:  Yes.

 5      THE COURT:  I'll allow it.

 6      THE WITNESS:  I don't think I recall.  I believe I

 7 read that Ms. Berkel said it was 39 percent.

 8      MR. VELKEI:  Q.  You personally have no idea

 9 either way, do you, sir?

10      A.  I personally have no idea.

11      Q.  And yet you're still opining that the company

12 lost important institutional knowledge, aren't you?

13      A.  Yes.

14      Q.  Based upon your key achievements in your CV,

15 you seem to agree that there are certainly instances

16 where substantial staff reductions can be a positive

17 thing, right, Mr. Boeving?

18      A.  Yes, sir.

19      Q.  And to be clear with regard to your testimony

20 about the layoffs and the impact that it had on the

21 loss of institutional knowledge, you're essentially

22 relying upon Ms. Berkel and testimony from Ms. Watson,

23 correct?

24      A.  Those are two points.  I remember other --

25 other information too -- about the concerns about the
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 1 layoffs -- in reading the documents.

 2      Q.  Page 20, Line 5 --

 3      MR. GEE:  I don't think he was finished.

 4      THE COURT:  Are you finished?

 5      THE WITNESS:  Yeah.  I was going to -- I think I

 6 can quote Mr. Greenberg.  At any rate, yes.

 7      MR. VELKEI:  Q.  Page 20, Line 5, sir:

 8                    "I agree with these

 9               assessments as subject matter

10               experts need to be retained as

11               part of any successful

12               integration and that the layoffs

13               of these subject matter experts

14               negatively impacted the success

15               of the integration program."

16          So when you say you agree with these

17 assessments, you're referring to Ms. Berkel's

18 assessments, correct?

19      A.  Yes.

20          I'm sorry; I've lost where we are.  I'm on

21 Page 20.  But where did you read this?

22      THE COURT:  Line 5.

23      MR. VELKEI:  Line 5.

24      THE WITNESS:  Line 5, thank you.

25      MR. VELKEI:        "I agree with these
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 1               assessments as subject matter

 2               experts need to retained as

 3               part of any successful

 4               integration and that the

 5               layoffs of these subject matter

 6               experts in the context of the

 7               PacifiCare integration

 8               negatively impacted the success

 9               of the integration program."

10      Q.  These assessments that you're referring to are

11 the assessments made by Ms. Berkel in Exhibits 5265 and

12 644, correct?

13      A.  Yes, I think that's correct.

14      Q.  And you're also relying upon Ms. Berkel's

15 analysis in Exhibit 455, which is referenced at the

16 bottom of Page 20, correct, sir?

17      A.  Yes, sir.

18      Q.  Are you also agreeing with Ms. Berkel's

19 assessment that the loss of institutional knowledge was

20 felt on the HMO side and not the PPO side?

21      A.  I don't -- since I did not -- wasn't asked to

22 provide any opinions about the HMO, I really can't make

23 a statement about that.

24      Q.  So you don't know one way or the other?

25      A.  I don't have an opinion one way or the other.
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 1 I wasn't asked to evaluate that.

 2      Q.  You understand that the only issue in this

 3 case is PPO not HMO, correct, Mr. Boeving?

 4      A.  Correct.

 5      MR. VELKEI:  I'd like to just offer to show you

 6 some testimony from Ms. Berkel.  We don't need to mark

 7 this.  But I've highlighted some for you, sir.

 8      MR. GEE:  Mr. Velkei, you want to read into the

 9 record what lines you've highlighted?

10      MR. VELKEI:  I'm happy to let you do it, Mr. Gee,

11 if you'd like, but I can as well; whatever your

12 preference is.  All right.

13          So I've highlighted on 8572, Lines 4

14 through 18.  And then also offered up to Mr. Boeving

15 7814, beginning Line 17, highlighting through the end,

16 going over to 7815, highlighting through Line 10.

17      Q.  You're not offering any testimony that would

18 contradict those statements, are you, sir?

19      MR. GEE:  Objection.  Which statements?

20      MR. VELKEI:  The ones contained the testimony that

21 I've highlighted.

22      MR. GEE:  All?

23      MR. VELKEI:  Yes, sir.

24      MR. GEE:  Compound.

25      THE COURT:  Overruled.
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 1      THE WITNESS:  No.

 2      MR. VELKEI:  I think this is a good time for a

 3 break, your Honor.

 4      THE COURT:  All right.

 5          (Recess taken)

 6      THE COURT:  Okay.  We can go back on the record.

 7      MR. VELKEI:  Q.  Hello, Mr. Boeving.  I want to

 8 talk with you with Harsha Rao.  And I believe you

 9 referred to him prior to the break, correct?

10      THE COURT:  Can I ask you a quick question before

11 you go on?

12          The nature of Mr. Davidson's testimony, can

13 you remind me quickly?

14      MR. VELKEI:  I think it's related to overpayment

15 recoveries, your Honor.

16      THE COURT:  Oh, right, right.  From --

17      MR. KENT:  He works for Rawlings --

18      THE COURT:  Oh, Rawlings.

19      MR. KENT:  -- which was one of the vendors the

20 company used to send out letters.

21      THE COURT:  I can't believe I couldn't remember

22 that.  I'm sorry.

23      MR. VELKEI:  No problem.

24      THE COURT:  Go ahead.

25      MR. STRUMWASSER:  I can't believe he did.
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 1      MR. VELKEI:  Right.

 2      THE COURT:  Well, now that you say it.

 3      MR. VELKEI:  Q.  So, Mr. Boeving, we were talking.

 4 You mentioned Harsha Rao --

 5      A.  Yes.

 6      Q.  -- as an example.  That's, in fact, somebody

 7 you've identified as an example of a person who was a

 8 subject matter expert that was lost, correct?

 9      A.  Yes, sir.

10      Q.  Now, I want to focus on your testimony at

11 Line -- at Page 21, Lines 5 to 7.  It's one of these:

12                         "I saw no evidence

13               that United made any efforts to

14               retain him or to preserve his

15               institutional knowledge before

16               he left."

17          Did you see any evidence to suggest that they

18 didn't try to retain him, sir?

19      A.  Hmm.  No, I don't think I saw anything that

20 indicated that they really tried to push him out the

21 door, no.

22      Q.  You really have no idea why he left, correct?

23      A.  I don't have any information -- I don't know

24 why he left, no, sir.

25      Q.  So you have no way to know what United or
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 1 PacifiCare did, if anything, correct?

 2      A.  What -- that's correct.  What I know is that

 3 he was an important, if not even critical, subject

 4 matter expert, and they somehow did not retain him.

 5      Q.  If I understand correctly, sir, part of your

 6 concern was that, if the company was going to lose

 7 Mr. Rao, they should at least have other people in IT

 8 available to take over those functions, correct?

 9      A.  Well, yes and no.  He seemed to be a pretty

10 unique subject matter expert.  I don't know that -- the

11 fact that there may have been other individuals whose

12 experience would match Mr. Rao's.  He seemed to be

13 fairly unique.

14      Q.  But you don't know whether it was even

15 possible to retain Mr. Rao because you don't know the

16 reasons he left, correct?

17      MR. GEE:  Asked and answered

18      THE COURT:  Sustained.

19      MR. VELKEI:  Q.  Let's go to your testimony, 21,

20 Lines 8 to 12.  Putting aside the issue of Mr. Rao.  It

21 says:              "At the very time that

22               United was losing Mr. Rao, the

23               IT department was also refusing

24               to allow the people on the EPDE

25               team to contact Probir Datta,
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 1               the programmer who developed the

 2               PHS autoload program."

 3          So your concern was Mr. Rao had left, but the

 4 IT department was not making Mr. Datta available,

 5 correct?

 6      A.  Yes.

 7      Q.  You actually go on to criticize Mr. Lippincott

 8 because, in your opinion, he should demanded that

 9 Mr. Datta continue to be made available, correct?

10      A.  Yes, sir.

11      Q.  That's at Line 17 of your testimony.

12          And you further criticized him because

13 Mr. Lippincott acceded to the demands that they not use

14 Mr. Datta, correct?

15      A.  Correct.

16      Q.  And you even go so far as to say that

17 Mr. Lippincott, when concerns were raised to him by his

18 team member Ms. Mimick, did nothing to address them,

19 correct?

20      A.  Yes.

21      Q.  And you cite to particular pieces of the

22 transcript, 16496 to 16497, correct?

23      A.  Yes.

24      Q.  Did you actually read that testimony, sir?

25      A.  Yes, sir.
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 1          MR. VELKEI:  All right.  I'd like to present

 2 it to you.

 3          I'm presenting to the witness Pages 16496 to

 4 16497.  And I've highlighted, beginning at 16496,

 5 Line 13 through 16497, Line 2.

 6      Q.  So while you contend Mr. Lippincott did

 7 nothing to address the situation, in fact, as his

 8 testimony reflects, he replaced Mr. Rao with another

 9 legacy PacifiCare RIMS subject matter expert by the

10 name of Ms. Buster, correct?

11      A.  Yes.

12      Q.  He also made sure that Mr. Datta continued to

13 be available on an as-needed basis, correct?

14      A.  That's what it says, yes, sir.

15      Q.  Do you have any evidence to dispute the truth

16 of the statements that Mr. Lippincott made here?

17      A.  No, sir.

18      Q.  In fact, the document you reference,

19 Exhibit 985, where Ms. Mimick expressed concern about

20 losing access to Mr. Datta, just two weeks later it was

21 confirmed in correspondence that's been produced in

22 this case that in fact IT people would be made

23 available, including Mr. Datta, correct?

24      A.  I don't recall that, no, sir.

25      MR. VELKEI:  Okay.  I'd like to mark as exhibit
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 1 next in order -- I think it's 5601, your Honor -- an

 2 e-mail chain, the last e-mail of which is dated

 3 July 26, 2007.  And Bates numbers are referenced down

 4 below.

 5      THE COURT:  5601 is an e-mail with a top date of

 6 July 26, 2007.

 7      MR. VELKEI:  Take your time to look that over,

 8 sir.

 9          (Respondent's Exhibit 5601, PAC0900095,

10           marked for identification)

11      THE COURT:  All right.

12      MR. VELKEI:  Q.  You've had an opportunity to look

13 at what's been marked for identification as 5601, sir?

14      A.  Yes, sir.

15      Q.  This in fact confirms -- and I'm going to

16 direct your attention to the first full paragraph

17 underneath that long e-mail chain, "IT resources are

18 now attending the war-room calls."

19          Do you see that, sir?

20          Could you -- Chuck, could you just highlight

21 that sentence and just the next line after that.

22          This actually confirms, just weeks after the

23 exhibit that you cited from Ms. Mimick, in fact, there

24 were IT resources participating in those war-room

25 calls, correct, sir?
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 1      MR. GEE:  Objection.  Do you have a date on

 2 the -- on Ms. Mimick's e-mail that you're referring to?

 3      MR. VELKEI:  Happy to do that.

 4      Q.  Would you like me to do that for you,

 5 Mr. Boeving?

 6      A.  Yes, sir.

 7      Q.  So that would be Exhibit 985; is that correct,

 8 sir?

 9      A.  Exhibit 985?

10      Q.  Yes.  Ms. Mimick expressed concern about

11 losing access to Mr. Datta.  And that e-mail is dated

12 July 9th, 2007, sir.

13          So just weeks later, 5601 confirms that IT

14 resources were in fact attending the war-room calls,

15 correct?

16      A.  That's what this says, yes, sir.

17      Q.  And not only were they attending war-room

18 calls, but they were actually conducting training on

19 EPDE technical specifications, correct, sir?

20      A.  That's what this says, yes, sir.

21      Q.  Mr. Datta was one of the persons copied on

22 this chain, so he still remained involved as of the end

23 of July 2007, correct?

24      MR. GEE:  Vague as to "involved."

25      THE COURT:  I'm not sure what word's used there,
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 1 but given its dictionary meaning.

 2      MR. VELKEI:  Would you read the question back,

 3 please.

 4          (Record read)

 5      THE WITNESS:  I don't think that I can attest to

 6 that.  The fact that he was copied doesn't convince me

 7 that he was involved.  It just seems that he was

 8 copied.

 9      MR. VELKEI:  Q.  Okay.  But fair to say the

10 statement, "IT resources are now attending the war-room

11 calls, and training was held today for a group of over

12 20 people on EPDE technical specifications" -- you're

13 not disputing the truth or accuracy of those

14 statements, are you, sir?

15      A.  No, sir.

16      Q.  Now, focusing, then, on the subject of

17 Mr. Datta, I'd like to show you what's been previously

18 marked and entered as Exhibit 948.

19          Take as much time as you need to look that

20 over.  Let me know when you're done.

21      A.  Thank you.

22          All right, sir.

23      Q.  Have you had an opportunity to look at the

24 document, sir?

25      A.  Yes, sir.
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 1      Q.  Now, Exhibit 985 -- or excuse me --

 2 Exhibit 948 is actually an exhibit that you have

 3 reviewed before, correct?

 4      A.  Correct.

 5      Q.  It's included on the list of exhibits that you

 6 reviewed in connection with your testimony, correct,

 7 sir?

 8      A.  Correct.

 9      Q.  Do you want to assure yourself of that fact?

10      A.  Yes, it's here.

11      Q.  So 945 -- 948 reflects that, five weeks after

12 Ms. Mimick had complained, Mr. Datta still remains

13 involved in California EPDE issues, correct?

14      MR. GEE:  Objection, misstates the document.

15      THE COURT:  Overruled.

16      THE WITNESS:  It says that they're arranging for

17 him to have a 90-minute open forum.

18      MR. VELKEI:  Q.  Is that a yes or a no, sir?

19      A.  Well, I need a definition of "involved."  My

20 definition of "involved" probably would not be

21 satisfied by a 90-minute forum.

22      MR. VELKEI:  Can you read the question back,

23 please.

24          (Record read)

25      MR. GEE:  Vague --
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 1      MR. VELKEI:  Q.  Fair to say that --

 2      THE COURT:  All right.

 3      MR. VELKEI:  I was just rephrasing, your Honor.

 4 Thank you.

 5      Q.  Fair to say that Mr. Datta still was

 6 participating with respect to California EPDE issues,

 7 correct, sir?

 8      A.  No, I can't say that.

 9      Q.  Well, you're going to agree with me at least

10 that he was hosting a forum to resolve a number of

11 questions, IT questions, related to California EPDE

12 issues, correct?

13      A.  This e-mail says they're going to arrange for

14 it.

15      Q.  Yes or no, sir?

16      A.  No.

17      Q.  He's not?

18          Could you read the question back.

19          (Record read)

20      MR. GEE:  I think he answered it.

21      THE COURT:  Yes.

22      MR. VELKEI:  So your answer is no.  But we can at

23 least --

24      MR. GEE:  No.  His answer is, this e-mail says

25 they're going to arrange for it.
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 1      MR. VELKEI:  No, his answer was "no."  Maybe I

 2 misunderstood.

 3          Maybe if we just do this, if we could.  I'm

 4 happy, assuming Counsel's okay --

 5          Just read the question back.

 6          I want to make sure we understand what your

 7 answer is.

 8      THE COURT:  All right.  Go ahead.

 9          (Record read)

10      THE WITNESS:  Not correct.

11      MR. VELKEI:  Q.  You don't even agree that he's --

12 you don't even agree that he's participating or

13 agreeing to participate in a call related to California

14 EPDE issues, sir?

15      A.  What I see is that they intend to do that,

16 yes, sir.

17      Q.  Okay.  All right.  So we at least agree that

18 the intention of the company was to make Mr. Datta

19 available to host a forum to answer a number of issues

20 related to California EPDE, correct?

21      A.  Correct.

22      Q.  And that Ms. Mimick was actually helping to

23 coordinate that, right?

24      A.  Right.

25      Q.  You would certainly agree with me, would you
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 1 not, that this doesn't -- this certainly doesn't

 2 reflect that the IT department was refusing to

 3 participate in California EPDE issues, correct?

 4      A.  No, not correct.

 5      Q.  Not correct?

 6      A.  Right.  I don't agree with that.  I consider

 7 this to be an insufficient involvement from a key

 8 resource.

 9      Q.  My question to you, sir, is you certainly

10 would agree that this isn't evidence that the IT

11 department was refusing to participate with respect to

12 EPDE issues, correct?

13      A.  No.  I still can't go along with that, no,

14 sir.

15      Q.  So you think that this is evidence that the IT

16 department was refusing to participate in California

17 EPDE issues?

18      A.  Yes, sir.

19      Q.  Can you show me where that's reflected in the

20 document, sir?  Point to the specific language.

21      A.  "To host a 90-minute open forum."

22      Q.  How does it reflect that they're refusing to

23 participate -- Mr. Datta is refusing to participate,

24 sir?

25      A.  That conveys to me that they are rationing
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 1 Mr. Datta's availability for this critical work.

 2      MR. VELKEI:  Could you read that question and

 3 answer back, please.

 4          (Record read)

 5      MR. VELKEI:  Q.  Is that an inference you're

 6 drawing from the document, sir?

 7      A.  Yes, it is.

 8      Q.  Do you have any documents where Mr. Datta,

 9 during this period of time, actually refused to

10 participate in these kinds of things?

11      MR. GEE:  "These kinds of things"?  It's vague as

12 to "these kinds of things."

13      MR. VELKEI:  Let me rephrase.

14      Q.  Do you have any evidence to support that,

15 during this time period, August or any time thereafter,

16 where Mr. Datta said, "No, I will not assist on

17 California EPDE issues"?

18      A.  No, sir.

19      Q.  I didn't see any other name specifically

20 identified of subject matter experts that you think

21 were lost, in connection with your testimony, sir.

22          Could you point to me where there are any

23 other names that are mentioned?

24      MR. GEE:  You're referring to in his direct

25 testimony or --
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 1      MR. VELKEI:  That's correct.

 2      THE WITNESS:  Maybe I need to ask again.  You are

 3 asking me for, are there any other named individuals

 4 that I associate with the lack of retention of subject

 5 matter experts?

 6      MR. VELKEI:  Q.  Yes, sir.

 7      A.  I don't think my document reflects any other

 8 specific names.

 9      Q.  Your written testimony doesn't offer up even

10 any categories of subject matter experts that were lost

11 as a result of these decisions, correct?

12      A.  No.  I believe when I discuss the eligibility

13 migration to Accenture, we talked about losses of

14 subject matter experts.  I believe I talk about RIMS

15 area -- or loss of subject matter experts.

16      Q.  "RIMS" is a pretty broad term, sir.

17          Can you point me to where in your written

18 testimony you offer up particular categories of subject

19 matter experts that you think should not have been

20 lost?

21      A.  I need to know what you mean by "category."  I

22 will consider the RIMS area and support people under

23 that.  Do you mean whether they were programmers or the

24 maintenance people or --

25      Q.  Job titles, right.  Let's start there.
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 1      A.  Job titles?

 2      Q.  Let's do job titles.  I know that we've

 3 established that the only name that you've identified

 4 is Mr. Rao, correct?

 5      A.  Yes.

 6      Q.  So are there any job titles, job positions

 7 that you've identified in your testimony?

 8      A.  No, I don't think I've identified job titles

 9 either.

10      Q.  Referencing Page 20, Line 16:

11                    "As Ms. Berkel explained,

12               PacifiCare leadership retention

13               did not adequately incent

14               operations leadership to stay

15               over the full period integration

16               will take."

17          You understand, do you not, sir, that

18 Ms. Berkel was referring to the PacifiCare leadership

19 pre-acquisition, correct?

20      A.  Yes, the PacifiCare leadership.

21      Q.  Pre-acquisition?

22      A.  I believe so.

23      Q.  Let's turn then, if we can, to the question of

24 RIMS or the subject matter of RIMS.  And I'd like to

25 direct your attention to Page 17, Lines 22 to 23.
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 1          The statement:     "Another aspect

 2               of the integration that I found

 3               deficient was United's failure

 4               to plan for contingences and to

 5               adapt to changes to the initial

 6               strategies."

 7          Do you see that, sir?

 8      A.  Yes, sir.

 9      Q.  Now, the only example that I found identified

10 in your written testimony is the decision around

11 whether or not to migrate RIMS; is that correct?

12      A.  No, sir.  I believe I also made some

13 references in the construction of the EPDE process and

14 data bridge.

15      Q.  Can you point me to those pieces of your

16 testimony, sir?

17      A.  Let me try to get there.

18          How about Page 13, top of the page:

19                    "Several other flaws in the

20               design of the EPDE feed and the

21               autoload programmer were

22               discovered and uncorrected for

23               a long period of time."

24          Through the construction of this EPDE

25 capability, I did not find, really, an ability to
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 1 adjust to change.  When they found problems and

 2 realized that, you know, the coding and the -- or the

 3 structure or the capability was not doing the job, I

 4 didn't see any evidence, to use that phrase again, that

 5 they were able to adjust and then take, you know, a

 6 remedial approach there.  It seemed to be more stuck.

 7      Q.  The specific question is where does it refer

 8 to, in the context of EPDE, that United failed to plan

 9 for contingences and adapt to changes from the initial

10 strategies?

11      MR. GEE:  That wasn't the question.  The question

12 was --

13      MR. VELKEI:  That is -- that was the question.

14      THE COURT:  Stop.

15      MR. GEE:  That was one example -- I'm sorry.

16      MR. VELKEI:  Maybe we should just read the

17 question back.  That might be easier.

18      THE COURT:  Read the question back.

19          (Record read)

20      MR. VELKEI:  Q.  I want to focus you back to where

21 I thought we were, which was on Page 17, Lines 22 to 23

22 of your testimony:

23                    "Another aspect of the

24               integration that I found deficient

25               was United's failure to plan for
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 1               contingences and to adapt to

 2               changes in the initial

 3               strategies."

 4          The example that you give on those subsequent

 5 pages relates to RIMS migration, correct?

 6      A.  Correct.

 7      Q.  Now, can you show me where in your testimony

 8 there is another example where you specifically

 9 criticize United for its failure to plan for

10 contingences and adapt to changes in the initial

11 strategies?

12      A.  Okay.  All right.  I offer Page 17 of my

13 testimony, Line 22.

14      Q.  Right.  That's what I read from, sir, right?

15      A.  Yes.

16      Q.  That's where we started?

17      A.  And it says that, "United failed to make

18 adjustments to its initial going-in budgets despite

19 significant variances in the projects and the

20 strategy."

21      Q.  And you say, "One example of this failure

22 was United's strategy for RIMS," correct?

23      A.  That's correct.

24      Q.  There are no other examples that are specified

25 in your written testimony, are there, sir?
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 1      A.   Those are the examples that I gave for that

 2 item, yes.

 3      Q.  Sir, I'm sorry; I just found -- I heard the

 4 one about RIMS migration.

 5      A.  Yes, sir.

 6      Q.  So are there any other examples, yes or no?

 7      A.  No.

 8      Q.  Okay.  Let's focus, then, if we can, on the

 9 RIMS example.  And I'm going to direct your attention

10 to Page 18, Line 18.  Funny coincidence there.

11                    "Yet it appears that, when

12               it became clear that United was

13               unable to migrate the claims off

14               RIMS by that initial target date,

15               the decisions to do just the

16               minimum and not maintain or

17               upgrade were never revisited."

18          Do you see that there, sir?

19      A.  I do.

20      Q.  So in fact, when you talk about "do just the

21 minimum," are you referring to Keep the Lights On?

22      A.  Yes, sir.

23      Q.  And that's, in fact, your reference to Exhibit

24 462, correct?

25      A.  Where do I reference --.
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 1      Q.  Going back up.  So we go Line 10.

 2      THE COURT:  Line 15.

 3      MR. VELKEI:  Well, just to read the sentence, your

 4 Honor, beginning at Line 10:

 5                    "Many other integration

 6               decisions were premised and

 7               dependent upon the schedule

 8               to migrate.  For instance,

 9               because it was planning to

10               sunset RIMS in short order,

11               United wanted to do just the

12               minimum to keep the system up

13               and running until the migration

14               could be completed."

15      Q.  Do you see that?

16      A.  I do.

17      Q.  So it's your testimony that the decision, the

18 Keep the Lights On committee, so to speak, was premised

19 upon a decision to migrate RIMS onto UNET, correct?

20      A.  No --

21      Q.  Let me withdraw that.

22      A.  Yeah.

23      Q.  Yeah.  So what you're saying, essentially,

24 sir, if I'm understanding correctly, is the Keep the

25 Lights On committee was established based upon the
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 1 decision, the initial decision, to migrate off of RIMS,

 2 correct?

 3      A.  Yes.

 4      Q.  On that basis, you conclude that, when the

 5 decision was made not to do that, nobody reconsidered

 6 or revisited that issue?

 7      A.  That's right.  That's my point.

 8      Q.  Now, in fact, the exhibit that you referenced,

 9 sir, is dated November of 2007, correct?

10      A.  I'm not certain about that.  But --

11      Q.  Let me show that to you, sir.

12      A.  Okay.

13      MR. VELKEI:  Exhibit 462 in evidence, your Honor.

14      THE WITNESS:  Okay.

15      MR. VELKEI:  Q.  This document that you're

16 referencing at Line 13 is, in fact, dated a year after

17 a decision was made not to migrate off of RIMS,

18 correct?

19      A.  I don't know when the decision was in fact

20 made to migrate off of RIMS, so I can't respond to

21 that.

22      Q.  Mr. Boeving, your testimony, Line 20:

23                    "In fact, by fall 2006, a

24               decision had been apparently

25               made by" --
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 1          Let me start that again.

 2                    "In fact by fall 2006, a

 3               decision had apparently been

 4               made that United would scrap

 5               its migration plans for RIMS

 6               altogether."

 7          Do you see that?

 8      A.  I do, sir.

 9      Q.  So it was your conclusion in your testimony

10 that the decision not to migrate off of RIMS was made

11 in the fall of 2006, correct?

12      A.  I said "apparently."

13      Q.  Yes or no, sir?

14      A.  No.

15      Q.  It was your understanding, as reflected in

16 your testimony, that the decision to migrate off of

17 RIMS was made in the fall of 2006, correct, sir?

18      A.  It was my understanding?  Again, the reason

19 why I'm having trouble with this is because I don't

20 think I know precisely when that decision was made, so

21 I had to put "apparently" it was made.  There was, you

22 know, a stoppage of the one plan and a movement onto

23 the other.

24      MR. GEE:  I'm sorry.  Just so the record is clear,

25 the first part, "it was my understanding," I believe



19267

 1 that to be a question by the witness, not a statement

 2 that that was his understanding.

 3      MR. VELKEI:  I don't know what you're talking

 4 about.

 5          Could you read the question back for the

 6 witness?

 7      Q.  Yes or no, sir?

 8          (Record read)

 9      MR. VELKEI:  I'm happy to rephrase that because I

10 think there's a little difference.  So let me just

11 rephrase.

12      Q.  It was your understanding as reflected in the

13 written testimony, here, sir, that a decision was made

14 to migrate off of RIMS in the fall of 2006, correct?

15      A.  It was my understanding, yes, sir, that's

16 correct.

17      Q.  So this document that you refer to in your

18 testimony, Exhibit 462, is one year after the fall of

19 2006, correct, Mr. Boeving?

20      A.  It is one year after the fall, yes, sir.

21      Q.  Do you have any evidence to support your

22 conclusion that the Keep the Lights On committee was

23 set up in anticipation of an intended decision to

24 migrate off of RIMS, sir?

25      A.  No, I don't.
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 1      Q.  None whatsoever?

 2      A.  I don't think so, no.

 3      Q.  Is it your testimony, sir, that you didn't

 4 undertake any diligence to determine exactly when the

 5 decision was made to migrate off of RIMS or not to

 6 migrate off of RIMS?

 7      MR. GEE:  Argumentative as to "diligence."

 8      THE COURT:  Overruled.

 9      THE WITNESS:  I'm sorry, your Honor?

10      THE COURT:  Overruled.  It's just a word.

11      MR. VELKEI:  I like that.

12      THE WITNESS:  All right.  Now I'm off again.  I

13 need to have the question.

14      MR. VELKEI:  Could you read that back.

15          (Record read)

16      THE WITNESS:  No, that's not my testimony.  My

17 testimony is that I wasn't able to determine when that

18 decision was made, and so that's why I say no,

19 "apparently."  And that's my understanding.

20      MR. VELKEI:  Q.  Isn't it in fact the case, sir,

21 that the Keep the Lights On committee was created

22 precisely because the company had made the decision to

23 keep RIMS in place for several more years?

24      A.  I don't know that to be a fact, no, sir.

25      Q.  Don't know one way or the other, do you, sir?
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 1      A.  I don't know for a fact, no, sir.

 2      Q.  Focus you on the testimony, Page 18.

 3      A.  Yeah.

 4      Q.  It's the same Lines 18 to 20:

 5                    "It appears that when it

 6               became clear that United was

 7               unable to migrate the claims

 8               off RIMS by that initial target

 9               date, the decisions to do just

10               the minimum and to not maintain

11               or upgrade were never revisited."

12          Now, I don't see any reference to any evidence

13 in support of that conclusion, sir.

14          Do you have any evidence to support that

15 conclusion?

16      A.  It's hard to prove the negative.  What I'm

17 saying here is that I didn't see any evidence or a

18 revisit of this decision or a re-analysis after it had

19 apparently been decided to not perform the full

20 integration.

21      Q.  Do you have any evidence to support your

22 conclusion that the decision to do just the minimum and

23 to not maintain or upgrade was never revisited?  Yes or

24 no?

25      MR. GEE:  I think he answered it.  His answer was,
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 1 "It's hard to prove the negative.  What I'm saying here

 2 is that I didn't see any evidence of a revisit of this

 3 decision or a re-analysis after it had apparently been

 4 decided not to perform the full integration."

 5      MR. VELKEI:  That's a different answer, your

 6 Honor.

 7          The question is, he may not have seen evidence

 8 that supports the contrary.  I'm asking him did he find

 9 any evidence -- is there any evidence that shows this

10 was not, in fact, revisited, a memo from Ms. Berkel

11 that says, "We have yet to revisit this issue"?

12 Testimony from Ms. Berkel?

13      THE COURT:  I'm going to sustain the objection.

14          Move on.

15      MR. VELKEI:  I'm going to show you some testimony

16 from Ms. Berkel, sir.  And this was elicited in

17 questioning from Mr. Strumwasser.

18          And you said you've read Ms. Berkel's

19 testimony, so I'd like to put this in front of you.

20 Perhaps this will refresh your recollection.

21          And so the record reflects I've put in front

22 of the witness Page 8419 to 8420.  And I have

23 highlighted for the witness beginning at 8419, Line 7,

24 through 8420, Line 1.

25      Q.  And in particular, sir, I'd like to direct
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 1 your attention to the first two questions and answers.

 2 Let me know when you're ready.

 3      A.  Okay.

 4          (Telephonic interruption)

 5      THE COURT:  Okay.

 6      MR. VELKEI:  All right.  So we were on the

 7 questioning of whether or not the company ever

 8 reconsidered the decisions in light of -- the decision

 9 not to migrate off of RIMS.

10      Q.  I've put in front of you the testimony of

11 Ms. Berkel.

12          Question, from Mr. Strumwasser:

13                    "After it became clear in

14               2006 that there were going to

15               be RIMS claims for a while, was

16               this decision not to upgrade

17               from 3.10.70 revisited, to the

18               best of your knowledge?"

19                    Answer:  "It was."

20                    Question:  "And it was

21               affirmed in effect?"

22                    Answer:  "It was."

23          Do you have any evidence, sir, that would

24 contradict or rebut this testimony by Ms. Berkel?

25      A.  Well, I have a response to this, if I may.
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 1      Q.  That's not my question, sir.

 2          My question is do you have any evidence that

 3 would rebut or dispute the testimony offered by

 4 Ms. Berkel, yes or no?

 5      A.  No, sir.

 6      Q.  Finally, before we take the lunch break, sir,

 7 Line 24 to 25:

 8                         "This new plan for

 9               RIMS" --

10      THE COURT:  Go back to --

11      MR. VELKEI:  Yes, your Honor.  Page 18, Line 24.

12      Q.  So just going down a bit on the paragraph.

13      A.  Okay.

14      Q.                 "This new plan for

15               RIMS appears not to even have

16               been communicated to many of

17               the other integration teams."

18          I notice that there's no evidentiary support

19 for that conclusion, sir.  Do you have any?

20      MR. GEE:  No evidentiary support cited.

21      THE COURT:  Cited, thank you.

22      MR. VELKEI:  Q.  Do you have any evidentiary

23 support for that conclusion, sir?

24      A.  Again, it's kind of hard to prove a negative.

25 Again, I saw no evidence of communications in the
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 1 testimonies and the other documents that I read.

 2      Q.  And that's the basis of your statement here,

 3 sir?

 4      A.  It is, sir.

 5      MR. VELKEI:  All right.  I think it's a good time

 6 to take a lunch break.

 7      THE COURT:  1:30?

 8      MR. VELKEI:  Yes, please.

 9          (Whereupon, the luncheon recess was

10           taken at 11:56 o'clock a.m.)

11
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 1                     AFTERNOON SESSION

 2          (Whereupon, all parties having been

 3           duly noted for the record, with

 4           the exception of Mr. Kent, the

 5           proceedings resumed at 1:36 p.m.)

 6                         ---o0o---

 7      THE COURT:  There's a Motion No. 2 filed to strike

 8 Dr. Zartetsky's testimony.  It's 5602, and it will go

 9 with the record.

10          The other one is 5598.  It will also go with

11 the record.

12          (Respondent's Exhibit 5602 marked for

13           identification)

14      MR. VELKEI:  Thank you, your Honor.  Just to be

15 clear, that second motion is to exclude it in its

16 entirety.

17      THE COURT:  Okay.

18      MR. VELKEI:  Thank you.

19         CROSS-EXAMINATION BY MR. VELKEI (resumed)

20      MR. VELKEI:  Q.  Mr. Boeving, welcome back.

21          I'd like to show you what's been previously

22 marked as 5264 in this case.

23          Have you had an opportunity look at this, sir?

24      A.  Yes, sir.

25      Q.  Do you remember seeing 5264, sir?
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 1      A.  I don't recall it, no sir.

 2      Q.  It was actually identified by you as a

 3 document you reviewed in connection with your

 4 preparation of your written testimony here today,

 5 correct?

 6      A.  Yes, it's in here.

 7      Q.  So presumably you did have an opportunity to

 8 challenge it, correct?

 9      A.  Yes, sir.

10      Q.  And you're not doing so in the context of your

11 written testimony, any of the information that's

12 included in 5264, correct?

13      A.  Say again, please?

14      Q.  You're not challenging any of the information

15 in your written testimony that's included in 5264,

16 correct?

17      A.  Yes, sir.

18      Q.  Now, we're going to get into some technical

19 talk, so forgive me if I'm not quite as precise as you

20 need me to be.  And if you don't understand, sir, just

21 let me know.

22          One of the issues, as I understand, and one of

23 the principal issues with regard to maintenance of RIMS

24 was the failure to upgrade the RIMS version that

25 PacifiCare was using to the 3.30 version, correct?
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 1      A.  Correct.

 2      Q.  If I'm understanding correctly, the principal

 3 benefit of having done so would be the existence of a

 4 relational database, correct?

 5      A.  That was one of the benefits.  I don't know if

 6 I'd characterize it as the principal one.

 7      Q.  Could you identify for me, then, what are the

 8 other benefits that are described in your written

 9 testimony with regard to upgrading to the 3.30?

10      A.  Primary benefit I believe I specified was to

11 be on a version of RIMS that was in the support

12 capability of TriZetto.

13      Q.  Okay.  So one of the benefits was, had

14 PacifiCare upgraded to 3.30, it would have been able to

15 take advantage of, in your opinion, better quality of

16 support; is that correct?

17      A.  Mainstream support, right, and a better

18 quality, yeah.

19      Q.  Another one of the advantages, as I understand

20 it, was the existence of a relational database around

21 3.30, correct?

22      A.  3.3 provided for relational-database

23 capability, yes.

24      Q.  You have literally pages in your written

25 testimony about the benefits of a relational database,
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 1 right, sir?

 2      A.  Right.

 3      Q.  So presumably that is also an important piece

 4 of what you considered to be the significance of

 5 upgrading to 3.30?

 6      A.  Yes.

 7      Q.  I'd like to turn, if we could, to Page 26 of

 8 your testimony.  But before we do that, sir, forgive

 9 me; I don't know that I closed the loop.

10          Were there any other benefits that you

11 identified in your written testimony that would accrue

12 to upgrading to the 3.30?

13      A.  Yes.  The version of RIMS that was in

14 operation, had been at PacifiCare and then after the

15 acquisition, was an old system.  It had been around for

16 a while.  There had been a number of customizations to

17 that.  And the documentation for that system was

18 limited.

19          With the upgrade, that lack would have been

20 addressed.

21      Q.  That lack would have been addressed?

22      A.  When you upgrade to the new version, now

23 you're getting into a situation where you're going to

24 have to improve your documentation in order to make

25 that work.  So you would -- at the end of the day,



19278

 1 you'd have a better-documented system than you had when

 2 you started.

 3      Q.  Can you show me where in your written

 4 testimony you discuss that issue?

 5          Do you need a copy of your written testimony,

 6 sir?  You have it right there.

 7      A.  Yes.

 8      Q.  If you would just direct me to the particular

 9 pages and line numbers where you discuss that issue, I

10 would appreciate it.

11      A.  I'm fairly certain that I did not explicitly

12 deal with that in my testimony.

13      Q.  So I hear you say that your written testimony

14 does not offer any opinions with regard to this

15 documentation issue that you've addressed, correct?

16      A.  It deals -- it does say about the lack of

17 documentation, but I probably didn't say explicitly

18 that, by upgrading, you have better documentation, as

19 I've just said here.

20          That's my response.

21      Q.  So I'd like to close the loop on it.

22          So in your written testimony, you did not

23 offer the conclusion that the upgrade would present the

24 opportunity for better documentation, correct?

25      MR. GEE:  Asked and answered.
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 1      THE COURT:  Overruled.

 2      MR. VELKEI:  Q.  Yes or no, sir?

 3      MR. GEE:  Your Honor, could we have the question

 4 read back?

 5      THE COURT:  All right.

 6          (Record read)

 7      THE WITNESS:  I'd like to say "yes, but," and

 8 repeat the fact that I did talk about the lack of

 9 documentation being an issue with RIMS.  And even

10 though I probably did not explicitly say that, one of

11 the explicit virtues of the upgrade was to address that

12 problem.

13      MR. VELKEI:  Q.  I'm getting a little hung up on

14 your reference to the term "explicitly."  Can you show

15 me where you implicitly offered that conclusion in your

16 written testimony, sir?

17      A.  Well, sir, when I described the fact that

18 there was a lack of excellent documentation on the RIMS

19 system, then I talk about the value of the upgrade, I

20 would consider that to be an implicit affirmation.

21      Q.  I'm not trying to argue with you, sir.

22          I'm just asking:  Can you do it or not?  The

23 answer is yes or no.

24      MR. GEE:  I think he just did.

25      MR. VELKEI:  Q.  Can you show me -- the question
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 1 was --

 2      THE COURT:  I don't think he has shown him where.

 3      MR. VELKEI:  Right.

 4      THE COURT:  So if he can show us where, that's

 5 fine.

 6      MR. STRUMWASSER:  That's kind of a problem with

 7 the word.

 8      MR. VELKEI:  I'm sure it's a problem if it's not

 9 in his written testimony.  I'm just trying to make sure

10 the record is clear that it isn't.

11      Q.  So if you could show me where, sir, in your

12 written testimony you discuss this issue implicitly.

13      MR. STRUMWASSER:  Just so the record's clear from

14 Mr. Velkei's remark, what I said was that's kind of a

15 problem with the word "implicit."

16      MR. VELKEI:  I'm having a problem with it too.

17      THE COURT:  He's saying it's not explicit.  The

18 opposite of "explicit" is "implicit."  He speaks

19 English.  So, again, it's just a word.

20      MR. VELKEI:  Thank you, your Honor.

21          Could you read that question back for the

22 witness, please.

23          (Record read)

24      MR. GEE:  Can I read the answer?

25      MR. VELKEI:  No.  There's a question pending.
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 1 Your objection was overruled, and I'd like him to

 2 answer the question first before you try to --

 3      THE COURT:  Did he point to something in the

 4 testimony?

 5      MR. VELKEI:  No, your Honor, he did not.

 6      MR. GEE:  Not by line, but he said the lack of

 7 excellent documentation --

 8      THE COURT:  I understood that question and answer.

 9          The question is, can he show him where it's

10 implicit, not that he says it is implicit.  He hasn't

11 answered that question yet.  It's either he can show

12 him or he can't show him where it is in the document.

13      MR. GEE:  He's identified the areas that he's

14 testified about.

15      MR. VELKEI:  Your Honor, this is --

16      MR. GEE:  Wait.  Can I finish?

17      MR. VELKEI:  No, because this is coaching a

18 witness, and I don't appreciate it.  It is a speaking

19 objection.

20          You have been overruled, Mr. Gee.  And if

21 you're trying to put stuff in the record so the witness

22 has an idea where to go, I don't appreciate it.  And

23 it's happened before today, and I've not said anything

24 about it, but it is inappropriate.

25      MR. GEE:  Your Honor, may I respond?
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 1      THE COURT:  Yes.  But I think if there is an open

 2 question -- he asked him where it was.  If it's not

 3 there, that's fine.  I don't care one way or the other.

 4 But it's an open question, and he hasn't answered it

 5 yet.

 6      MR. GEE:  I understand that.

 7          My objection was that he has identified the

 8 areas of his testimony where he believes it to be

 9 implicit.

10          If Mr. Velkei wants him to go through this

11 30-page document and tell him where those words appear,

12 that's one thing --

13      MR. VELKEI:  It is one thing.  Your objection was

14 overruled, sir.

15      MR. GEE:  Excuse me.  Can I finish?

16      THE COURT:  Let him finish.

17      MR. GEE:  I am not directing the witness to any

18 area of the testimony.  If he wants to go through the

19 30-page document and look for where those exact words

20 appear, that's one thing.  But the document speaks for

21 itself.  I mean, these are things we can argue about

22 later on.

23      THE COURT:  This document doesn't speak for

24 itself.  This is testimony.  You offered this as direct

25 testimony.  Right?  So he's cross-examining on it.
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 1 He's asking him if it's there, can he point it out.

 2          It's a reasonable question on

 3 cross-examination, and I'm going to allow it.

 4          If he can, he can.  If he can't, he can't

 5          (Record read)

 6      THE WITNESS:  I believe I said before that I

 7 consider it to be an implicit reference to the benefit

 8 when I do talk about RIMS' lack of documentation.

 9      THE COURT:  But you haven't pointed out where that

10 is.

11      THE WITNESS:  Where the lack of documentation is?

12      THE COURT:  Correct.

13      THE WITNESS:  Okay.

14      MR. VELKEI:  Take your time.  You have as much

15 time as you need, sir.  We're here for you, at least

16 today, anyway.

17      THE WITNESS:  All right.  Here we go.

18          Okay.  I've scanned the document, and I can't

19 find the references I was hoping to see regarding the

20 insufficient documentation for RIMS.

21      MR. VELKEI:  Q.  Are there any other benefits that

22 are offered from the upgrade that are offered in your

23 written testimony, sir, than what you've testified to

24 this afternoon?

25      A.  No, I don't believe so.
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 1      Q.  Okay.  If we could turn, then, to Page 26 of

 2 your testimony, in particular Lines 19 through 23.

 3          So Chuck, if you could blow those up.

 4          Line 19:

 5                    "Not upgrading to the

 6               relational database version of

 7               RIMS in 2005 when it was available

 8               was risky at that time, and it was

 9               inexcusable by mid 2006, given the

10               2006 decision to abandon the June

11               2007 target date for migration

12               from RIMS, and given the additional

13               demands that United was then

14               imposing on the RIMS system after

15               the implementation of the EPDE feed

16               in June of 2006."

17          Does that continue to be your testimony here

18 today, sir?

19      A.  Yes, sir.

20      Q.  So your conclusion is that it would have been

21 inexcusable for PacifiCare not to upgrade to 3.30 by at

22 least mid 2006, given the existence of this relational

23 database, correct?

24      MR. GEE:  Objection, misstates the testimony.

25 There was a 3.2 and a 3.30 version that we're referring
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 1 to.

 2      THE COURT:  Do you need the question back?

 3      MR. VELKEI:  Here we go with the coaching again.

 4          Your Honor, if there's a 3.30 that I've seen,

 5 if I'm missing something -- but there is a question

 6 pending, and that's not an objection to say that

 7 there's another version that Mr. Boeving may or may

 8 not --

 9      THE COURT:  The objection was it misstates the

10 testimony.

11          Can I have the question again?

12          (Record read)

13      THE COURT:  I'll allow it.  It's

14 cross-examination.

15      THE WITNESS:  Yes, I'll stand by that.

16      MR. VELKEI:  Q.  It is also your testimony, sir,

17 that the relational-database version of RIMS was

18 available in 2005, correct?

19      A.  I don't believe I just -- I testified that it

20 was available.

21      Q.            "...not upgrading to the

22               relational database version of

23               RIMS in 2005 when it was

24               available..."

25      A.  When it was available.  When it became



19286

 1 available, yes.

 2      Q.  So you're reading that testimony to mean that

 3 it wasn't available in 2005?

 4      A.  No.  I'm just sticking with the fact that I'm

 5 not testifying to its availability.  I just wanted to

 6 say "when it was available."

 7      Q.  So my inference -- to use a term that you've

 8 been using; I like that you like that -- that it was

 9 available in 2005 is not a correct one, sir; is that

10 your testimony?

11      A.  No.  It is not.

12      Q.  That's a double-negative.

13          So:            "Not upgrading to the

14               relational-database version of

15               RIMS in 2005 when it was available

16               was risky at that time."

17          "At that time" is referring to 2005, correct?

18      A.  Correct.

19      Q.  So presumably the conclusion that you're

20 offering, at least in the written testimony, is that

21 one could have even -- it was risky not to upgrade to

22 the relational database back in 2005, correct?

23      A.  Hmm.  I guess all can I repeat is that when it

24 was available, is what I'm -- what the intent of my

25 statement here was, however it's phrased here.
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 1      Q.  Right.  But you said "...was risky at that

 2 time."  And you've agreed that "at that time" meant

 3 2005, correct?  You've already testified to it, sir,

 4 correct?

 5      A.  That's my testimony, yes, sir.

 6      Q.  So what was risky back in 2005?

 7      A.  Not --

 8      Q.  Not -- finish that, sir.

 9      A.  Not upgrading to the relational database,

10 right.

11      Q.  Okay.  Thank you, sir.

12          Now, in your testimony, is it my understanding

13 that a number of problems would likely have been

14 avoided had PacifiCare in fact upgraded to this

15 relational database?

16      A.  Yes, sir.  That's my opinion.

17      Q.  Okay.  So in your mind, it would have had the

18 following benefits -- and I want to walk you through

19 those and make sure I got those right.

20          And I'm looking at Page 25 of your testimony.

21          It would have cut down on duplicate data,

22 correct?

23      A.  Correct.

24      Q.  It would have made updating or synching data

25 significantly easier, correct?
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 1      A.  Correct.

 2      Q.  Data could be accessed and updated without

 3 knowledge of the specific location of the data by using

 4 standard query language, correct?

 5      A.  Correct.

 6      Q.  The relational database was simpler and less

 7 prone to errors; is that correct, sir?

 8      A.  Yes.

 9      Q.  Your testimony in that regard was that

10 provider tables can be added or rearranged without

11 having to rewrite the program, correct?

12      A.  Necessarily.

13      Q.  Is that a "yes" or a "no," sir?

14      A.  Well, I have to say without -- it states

15 "without necessarily having to rewrite the program."

16      Q.  Would you just show me where you're looking,

17 sir?  You're referring to Lines 8 and 9 of Page 26:

18                    "Tables can be added, columns

19          added to tables, columns rearranged --

20          any desired changes can be made without

21          necessarily having to rewrite existing

22          programs"?

23      A.  Yes, sir.

24      Q.  What does that qualifier "necessarily" mean?

25      A.  It means that there might be circumstances
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 1 when that would be required and other circumstance when

 2 it would not.

 3      Q.  So it might make it easier to add tables,

 4 columns, rearranging columns without existing --

 5 rewriting existing programs, but it was not a definite,

 6 correct?

 7      A.  That's correct.  It depends on the situation.

 8 It offers that as a possibility.

 9      Q.  When would you not have to rewrite existing

10 programs?

11      A.  When the existing programs really were

12 compatible with the structure that you have put in.  If

13 you're adding tables that change some of the structure

14 of the database, then that's going to cause you to have

15 to write some code.  If you do not, then you can get

16 away with it.

17      Q.  You also state -- offer the conclusion that

18 security would be far superior and would have actually

19 prevented unauthorized changes to the provider data; is

20 that correct, sir?

21      A.  Yes.

22      Q.  All of these benefits, as I understand it,

23 relate to provider data, correct?

24      A.  Correct.

25      Q.  If I understand your testimony, the failure to
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 1 upgrade to a relational database itself created

 2 problems with the EPDE feed; is that correct, sir?

 3      A.  I need to have that repeated, please.

 4      MR. VELKEI:  Could you read that back.

 5          (Record read)

 6      THE WITNESS:  No, I couldn't say that.

 7      MR. VELKEI:  Q.  So to be clear, then, you're not

 8 offering testimony that, had PacifiCare upgraded to the

 9 relational database back in 2007, it would not in fact

10 have made it -- the EPDE feed easier to manage?

11      MR. GEE:  Objection, that's vague.  I confess I

12 don't understand the question.

13      THE COURT:  Did you understand the question?

14      THE WITNESS:  Yes, your Honor.  I think I did.

15      THE COURT:  Okay.

16      THE WITNESS:  At least I hope I do.

17      MR. VELKEI:  We'll figure it out.

18      THE WITNESS:  I hope I understand this.

19          Since NDB was a relational database, provider

20 database, the EPDE bridge to a similar structure of

21 relational database on the RIMS side would have been

22 less of a challenge, in my opinion.

23      MR. VELKEI:  Q.  Okay.  Then directing you to your

24 testimony at Page 27, Lines 12 to 13:

25                    "Had United decided to
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 1               upgrade to a relational-database

 2               version of RIMS before

 3               implementing EPDE process, many

 4               of these problems likely could

 5               have been avoided."

 6          Do you see that, sir?

 7      A.  Yes, sir.

 8      Q.  So in effect what you're saying is, had they

 9 implemented the relational database before EPDE went

10 live, many of the problems that are referenced in your

11 written testimony would not have occurred?

12      A.  Likely not occurred.

13      Q.  Not sure -- not certain, just likely?

14      A.  Correct.

15      Q.  Okay.  Here's where we get a little technical,

16 so help me on this, sir.

17          So not switching to a relational-database

18 structure created problems with EPDE because of the

19 need to update multiple duplicative locations within

20 RIMS' old flat-file structures?

21      A.  Yeah, that is complicated.

22      Q.  Are you having trouble with it?

23      A.  How do I respond?  The flat-file structure was

24 wholly different than the relational structure that NDB

25 was using.  That increased the challenges in building
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 1 the EPDE data bridge.

 2      Q.  Okay.  So if I understand correctly, and this

 3 is -- I'm just going to use this as a demonstrative,

 4 not a very involved one, sir.  But I'm going to try.

 5          Flat-file structure, is that what I should

 6 call this current version of RIMS that we're utilizing?

 7      A.  Yes.

 8      Q.  So to put it simply, what you're saying, if I

 9 understand it correctly, is that the structure of

10 provider data is different within these two versions,

11 correct?

12      A.  I'm saying -- that's correct.

13      Q.  So if we could turn to Page 25, and if we

14 could look at -- give me one second, sir.

15          It's actually Page 24, beginning at Line 25

16 and then extends over:

17                    "As I understand it, now,

18               we're talking about the version

19               of RIMS that PacifiCare is using.

20               As I understand it, the version

21               of RIMS PacifiCare was using and

22               still is using stores data in a

23               set of flat files, a table

24               structure, like a two-dimensional

25               table, on a piece of paper
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 1               featuring columns, listing the

 2               parameters -- for example, provider

 3               name, provider address, provider

 4               TIN -- in rows, listing the value

 5               for each parameter.

 6                    "This type of file structure

 7               results in significant data

 8               repetition."

 9          I want to show you, I've taken some provider

10 table excerpts from the version of RIMS that PacifiCare

11 is operating under.  And I want to make sure I

12 understand what you're saying here, sir.

13          So first of all, the testimony that I read

14 from your written submission, that remains your

15 testimony?  That's correct?

16      A.  Yes, sir.

17      Q.  Give me one minute, if you will, sir?

18      A.  Yep.

19      Q.  And I expect you're going to want a little bit

20 of time with this.

21          I think, your Honor, it's 5602.

22      THE COURT:  Okay.  5602 is the motion.  So it

23 would be 5603.

24      MR. VELKEI:  5603, these are provider table

25 excerpts from the version that PacifiCare is operating
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 1 under currently.

 2          (Respondent's Exhibit 5603 marked for

 3           identification)

 4      THE COURT:  So do you want to take ten minutes to

 5 look at that?

 6      MR. VELKEI:  Sure.

 7      THE COURT:  We'll adjourn for ten minutes.

 8          (Recess taken)

 9      THE COURT:  All right.  We'll go back on the

10 record.

11      MR. GEE:  Your Honor, the Department had a couple

12 of foundation issues with this document.  Is there a

13 representation that 5603 is for the version of RIMS

14 that was in effect in 2006?

15      MR. VELKEI:  That's correct.  That's my

16 understanding.  Yes.

17      MR. GEE:  Is their representation that this

18 reflects all of the tables that were in use in RIMS?

19      MR. VELKEI:  I don't know.  I'm just trying to

20 actually use this to illustrate, am I getting his point

21 when he talked about tables and columns and rows.  I

22 was simply trying to figure out if this is the kind of

23 information he was talking about.

24      THE COURT:  So you're not representing it's --

25      MR. VELKEI:  Not representing necessarily that
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 1 these are all the tables.  This is an excerpt from sort

 2 of what goes with this software program.

 3      THE COURT:  That's all right with you?

 4      MR. GEE:  Yes, that's fine.

 5      THE COURT:  All right.

 6      MR. VELKEI:  Q.  So, Mr. Boeving, you've had an

 7 opportunity to look this over, sir?

 8      A.  Yes, sir.

 9      Q.  Now, I'm going to focus you on those tables,

10 what they call "file layouts."  Do you see those?

11      A.  Yes.

12      Q.  Beginning at what is marked in the middle

13 there, 1694, through what appear to be 1712.  Do you

14 see that, sir?

15      A.  Mm-hmm, yes.

16      Q.  Are these the kinds of tables that you're

17 talking about?

18      A.  No, sir.

19      Q.  Let me direct your attention, if I could --

20 have you heard the term "provider master table"?

21      A.  Yes.

22      Q.  Okay.  Now, when you talk about the structure

23 of RIMS, particularly for purposes of the EPDE feed,

24 you understand the importance of the provider master

25 table, correct?
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 1      A.  Yes.

 2      Q.  And can you explain to us what that means,

 3 "provider master table"?

 4      A.  Can I explain to you what the provider master

 5 table is, is the question?  I know it's important.  I

 6 don't have a lot more information other than it's

 7 pivotal to the RIMS system.

 8      Q.  Part of the RIMS structure, right?

 9      A.  Yes.

10      Q.  Can you point out to me in this document what

11 reflects a provider master table, sir?

12      A.  I don't think I can.  But my -- this is a

13 DataPiction tool which extracts data from the RIMS

14 files into, essentially, a data warehouse, which then

15 can be accessed by a report writer like Crystal Reports

16 or, as they say, Microsoft Access.

17          These tables are not the tables -- these are

18 not the files inside of RIMS.  These are the files

19 inside of DataPiction.

20      Q.  Can you point out the provider master table as

21 reflected in this document?

22      MR. GEE:  Asked and answered.

23      MR. VELKEI:  I didn't ask the question.

24      THE COURT:  I'll allow it.

25      MR. VELKEI:  Thank you, your Honor.
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 1      THE WITNESS:  These are not -- provider master is

 2 not in here.  It's in the RIMS data files.

 3      MR. VELKEI:  Q.  Now, if you turn to 1706,

 4 Mr. Boeving, my understanding is this does in fact --

 5 the "prvmst" does in fact reflect a depiction of the

 6 provider master table.  Are you saying that's not

 7 correct?

 8      A.  It is a depiction, but it is not the file.

 9      Q.  So in a sense, it gives us a picture of what

10 the file structure would look like for this particular

11 RIMS version?

12      A.  It gives you the capability to write reports

13 from the RIMS data.

14      MR. VELKEI:  Would you read the question back for

15 the witness.

16          It's a "yes" or a "no," sir.

17          (Record read)

18      THE WITNESS:  I'd have to say no, because it is

19 for the purpose of generating reports.

20      MR. VELKEI:  Q.  Well, we understand and agree,

21 sir, that this is not the RIMS software.

22      A.  It's not the RIMS data.

23      Q.  I get that.  There's no data in here.  It's

24 basically a grid that shows columns and rows similar to

25 the ones you described, correct?
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 1      A.  Yes.  This is a table structure, yes, sir.

 2      Q.  So let's just be clear.  This is the

 3 structure, table structure that one would find in the

 4 RIMS version that PacifiCare's currently using,

 5 correct?

 6      A.  No, sir.

 7      Q.  What is incorrect, sir?

 8      A.  This is an extraction from the RIMS files for

 9 the purpose of generating reports.

10      Q.  And this doesn't at all reflect how that data

11 is structured or organized in RIMS; is that your

12 testimony, sir?

13      A.  That's my testimony, does not reflect how it's

14 organized in RIMS, yes, sir.

15      Q.  So I guess the question would be -- so my next

16 question is:  Your testimony, sir, is that the

17 relational database has a different structure, correct?

18      A.  Correct.

19      Q.  Than the current version?

20      A.  Correct.

21      Q.  Would the provider master tables as depicted

22 here for the RIMS version we're using, would they look

23 the same in the relational-database version or

24 different, sir?

25      A.  It would look different.
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 1      Q.  As I understand your testimony, sir, a

 2 relational database, on the other hand, uses multiple

 3 tables that are organized according to relationships

 4 that exist among the data and is able to represent the

 5 various kinds of relationships encountered among data,

 6 correct?

 7      A.  Correct.

 8      Q.  All right.  Now,  is it your testimony also,

 9 sir, that applying this relational database structure

10 would have allowed RIMS to directly connect with NDB?

11      A.  I don't think I testified to that.  I think my

12 testimony is that it would have made transfers easier.

13      Q.  So it would have made it easier to

14 direct-connect between RIMS and NDB; is that your

15 testimony?

16      A.  I don't think I testified to that, no, sir.

17      Q.  Okay.  I appreciate the clarification and the

18 answer.

19          So let's digress a little bit and talk about

20 direct connects.  All right?

21          Now, you understand the importance of having a

22 single source of truth, correct?

23      A.  Yes, in general.

24      Q.  So you're not criticizing the decision of

25 PacifiCare and United to use NDB as the single source
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 1 of truth, correct?

 2      A.  Well, sir, if you're asking me what was in my

 3 testimony, no, I did not criticize the decision to have

 4 NDB as the single source of truth.

 5      Q.  Okay.  Now, you have criticized the use of the

 6 EPDE tool itself, correct?

 7      A.  Yes, how it was used, yes.

 8      Q.  Well, I think your language, sir, is:

 9                    "United's decision to use

10               the EPDE feed --"

11          This is on Page 27:

12                    "-- as the means --"

13          Let me -- I'll read the whole sentence because

14 I don't want to generate an objection.  So let's start

15 with Page 27, Line 14 through Line 16.

16          Chuck, if you could blow that up.

17          All right:

18                    "United's decision to use

19               the EPDE feed --"

20      THE COURT:  I'm sorry -- oh, 27.

21      MR. VELKEI:   "-- which worked as data

22               bridge, transferring data from

23               one system to another as a means

24               to keep RIMS data updated and in

25               sync with NDB, was itself also
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 1               unacceptably risky."

 2          That is your testimony, correct, sir?

 3      A.  Yes, sir.

 4      Q.  So I think it speaks for itself, and maybe

 5 I'll translate just a bit.

 6          So United and PacifiCare's decision to utilize

 7 EPDE was itself unacceptably risky, in your opinion,

 8 correct?

 9      A.  Correct.

10      Q.  But the only alternative that you were

11 proposing in exchange for the EPDE feed was this

12 direct-connect concept, right?

13      A.   I did propose that.  Did I not offer any

14 others?  There were others.

15      Q.  I'm sorry.  There were others?

16      A.  There were others, yes.

17      Q.  Can you show me where in your testimony --

18      A.  In my testimony, that is --

19      Q.  Excuse me, sir.

20          Can you show me where in your written

21 testimony you provided alternatives to the direct

22 connect, Mr. Boeving?

23      A.  Well, when I -- when I talk about making the

24 upgrade to the current version of RIMS, which had a

25 relational database, that would have made the EPDE
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 1 bridge challenges fewer.  So that's an alternative to

 2 the direct link.

 3      Q.  Can you show me where in your written

 4 testimony, Mr. Boeving, you offer an alternative to the

 5 direct connect?  Again, take your time, sir.

 6          Mr. Boeving, we're waiting on you, sir.

 7          Can you read the question back to the witness,

 8 please.

 9          (Record read)

10      THE WITNESS:  I don't believe my testimony --

11 well, the answer to that is no.  But I don't believe my

12 testimony did offer numbers of alternatives.  It did

13 specify the direct link as one.  But it also talked

14 about upgrading to the supported version of RIMS,

15 current version of RIMS, which had a relational

16 database, which would have made, you know, other

17 possibilities more feasible.

18      MR. VELKEI:  Q.  I'm sorry.  I've gotten confused

19 by your answer.  Just to be clear, though, your answer

20 was you don't identify any alternatives to the direct

21 connect in your written testimony, correct, sir?

22      A.  That's correct.

23      Q.  In fact, you very clearly state:

24                    "United should have

25               implemented an integrated
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 1               connection between RIMS and NDB

 2               so that RIMS could directly

 3               access the data in NDB."

 4          Correct?

 5      A.  That's correct.

 6      Q.  That's what you call a "direct connect,"

 7 right?

 8      A.  Right.

 9      Q.  And you go on to state at Line 26 -- Page 27,

10 Line 26, continuing on through Page 28, Line 4:

11                    "With an integrated direct

12               connection in place, the RIMS

13               provider data files would be

14               eliminated, and RIMS would directly

15               link to NDB and use the provider

16               data as they are stored in NDB

17               to process claims.  United's failure

18               to build an integrated direct

19               connection between RIMS and NDB

20               appears to have been a cost-saving

21               decision, but it created unnecessary

22               risk in the process and likely caused

23               and exacerbated many of the data

24               errors in RIMS."

25          That continues to be your testimony today,
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 1 correct, sir?

 2      A.  Correct.

 3      Q.  Just an aside, when you refer to United, are

 4 you essentially treating PacifiCare and United as one

 5 and the same, Mr. Boeving?

 6      A.  I'm puzzled by that.  I'm talking about the

 7 individuals who had authority to carry out this work.

 8      Q.  Why wouldn't you say, "PLHIC's failure to

 9 build and integrate direct connect"?

10      A.  I don't identify, at post the acquisition,

11 that PacifiCare was the authority in charge of this.

12      Q.  So for purposes -- once the acquisition

13 occurred, you're simply disregarding PacifiCare PLHIC

14 as an entity worth considering in this equation, sir?

15      MR. GEE:  Objection, misstates the testimony.

16      THE COURT:  Overruled.

17      THE WITNESS:  I'm saying that it seemed to me that

18 United was the authority, not PacifiCare, post

19 acquisition.

20      MR. VELKEI:  Q.  But in answer to my question, yes

21 or no, sir, are you essentially reaching the conclusion

22 that, after the acquisition, United was the one making

23 all the decisions?

24      A.  United was the resulting entity, so I -- yes,

25 they were making decisions.
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 1      Q.  "United was the resulting entity"; sir, what

 2 does that mean?

 3      A.  After PacifiCare had been acquired, then

 4 United was the authority for decisions like this.

 5      Q.  You understand PacifiCare still existed --

 6 still exists today?

 7      A.  Yes, as a -- as a financial entity.  But in

 8 terms of who has got charge and whose authority...

 9      Q.  You understand that PLHIC carries a license to

10 sell insurance in the state of California, correct?

11      A.  I don't see how that's relevant to what I've

12 just said.

13      Q.  Is that a "yes" or a "no," sir?

14      A.  That's an "I don't know."

15      Q.  Okay.  So what is the basis for your saying

16 United, as opposed to PLHIC, is the one with the

17 authority over this decision, sir?

18      MR. GEE:  Asked and answered.

19      THE COURT:  Overruled.

20      THE WITNESS:  Well, I'm confused by the question.

21 When one company acquires the other, you talk about the

22 acquired company in charge.

23      MR. VELKEI:  Q.  Are you stating that as a general

24 proposition in the IT world; is that what happens, sir?

25      A.  In the business world.
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 1      Q.  So back to my question, though:  Why are you

 2 not referring to PLHIC's decision not to direct-connect

 3 RIMS with NDB?

 4      MR. GEE:  Asked and answered.

 5      THE COURT:  I'm not sure.  I don't know if there's

 6 an answer.

 7      MR. GEE:  He said, "Well, I'm confused.  When one

 8 company acquires another, you talk about the acquired

 9 company in charge."

10      THE COURT:  That's why?

11      MR. GEE:  In response to the last question.

12      THE COURT:  All right.  All right.  That's why.

13      MR. VELKEI:  Q.  So other than what you've

14 testified to, sir, you have no reason to be using

15 United as opposed to PLHIC?

16      A.  No, sir.

17      Q.  Now, what steps did you take, sir, to ensure

18 that -- and I'm going to say "PLHIC."  I hope you don't

19 mind -- PLHIC could actually direct-connect RIMS to

20 NDB?

21      A.  This is drawn from the -- you know, my

22 experience rather than teasing it out from any

23 particular knowledge of the direct systems or the

24 feasibility there.  This would be my recommendation.

25 I'm confident that these sorts of things can be done,
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 1 but I don't -- I can't say that with absolute certainty

 2 since I don't have enough data to support this.  But I

 3 think it's likely.

 4      Q.  Do I infer -- using your term -- from your

 5 answer that you took no special steps to determine

 6 whether in fact PLHIC could direct-connect RIMS to NDB,

 7 sir?

 8      A.  I don't know what you mean by did I take

 9 "special steps."

10      Q.  Did you take any steps in connection to this

11 proceeding, prior to offering this written testimony,

12 to assure yourself that PLHIC could actually

13 direct-connect RIMS to NDB, sir?  Yes or no?

14      A.  Well, no.  But how could I?

15      Q.  I'm sorry.  Were you done, sir?

16      A.  Yes.

17      Q.  Okay.  Page 12, Line 10:

18                         "If, before the EPDE

19               feed was implemented, United

20               conducted a full inventory of

21               the differences between RIMS and

22               NDB data structures and obtained

23               a complete understanding of the

24               autoload program, this issue

25               would likely have been uncovered
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 1               and prevented."

 2          So you were essentially saying United -- and

 3 I'm going to say PLHIC -- should have conducted a full

 4 inventory of the differences between RIMS and NDB data

 5 structures and obtained a complete understanding of the

 6 autoload program, correct?

 7      A.  Correct.

 8      Q.  In connection with offering this testimony,

 9 sir, did you conduct a full inventory of the

10 differences between RIMS and NDB data structures and

11 obtain a complete understanding of the autoload

12 program?

13      A.  No.  But, again, how would that have been

14 possible?

15      Q.  Did you take any steps to familiarize yourself

16 with the architecture of the program, more generally,

17 on which PLHIC is operating?

18      A.  No, but how would that have been possible?

19      Q.  How would that have been possible, sir?

20      A.  I didn't have access to that information.

21      MR. GEE:  Let him finish.

22      THE WITNESS:  Are you talking to me or him?

23      MR. GEE:  You.  You should finish.

24      THE WITNESS:  Okay.  Thank you.

25      MR. VELKEI:  Q.  Did you ask for the information,
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 1 sir?

 2      A.  I really made my recommendation based on the

 3 information I was provided in this process.

 4      Q.  That would be a --

 5      A.  And that would be -- I'll stay with that.

 6      Q.  That will be a "no," sir?  You didn't ask for

 7 the information?

 8      A.  That would be a "no," but I was limited to the

 9 information that I was provided.

10      Q.  Is that what you were told by the Department

11 of Insurance?

12      MR. GEE:  Objection, calls for communications with

13 counsel.

14      MR. VELKEI:  Withdraw.

15      Q.  Did you analyze the changes in the core and

16 other modules as well as coding complexities involved

17 with reprogramming to direct-connect RIMS and NDB?

18      A.  No, sir.  If I'd been a consultant with access

19 to those individuals, then, yes, I would have done

20 that.  But I was not given that type of access to

21 information or people.

22      Q.  And I'm assuming you didn't ask for that

23 either, did you, sir?

24      A.  No.  But I didn't -- that was not considered

25 to be possible.  And I was directed, you know, to focus
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 1 on the things I was directed to focus on.

 2      Q.  By the Department of Insurance?

 3      MR. GEE:  Objection, same objection.

 4      MR. VELKEI:  Q.  I'm just asking:  When you say

 5 you were "directed to focus" on certain things, by

 6 whom, sir?

 7      MR. GEE:  Objection to the extent it calls for

 8 communications with counsel.

 9      THE COURT:  All right.

10      MR. VELKEI:  Q.  So other than counsel, did anyone

11 other than counsel direct you to do the things that you

12 were directed to do, sir?

13      MR. GEE:  Objection.  That doesn't take care of

14 the problem.

15      THE COURT:  Did anybody other than counsel?  Why

16 not?

17      MR. GEE:  Because if it's a --

18      MR. STRUMWASSER:  Because if the answer is no,

19 then you know where he got it from.

20      MR. VELKEI:  Who's talking today?  I'm sorry, your

21 Honor.  It's getting late in the day.

22      THE COURT:  Yes, I can see.  All right.  Another

23 question.  Move on.

24      MR. VELKEI:  Q.  Now, you talked about your

25 conclusion, sir -- let me get to it:
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 1                    "United's failure to build

 2               and integrate a direct connection

 3               appears to be a cost-saving

 4               decision."

 5          Did you undertake any kind of cost or

 6 technical assessment regarding the difficulty of

 7 direct-connecting RIMS with NDB?

 8      MR. GEE:  Excuse me.  Where are you reading?

 9      THE COURT:  Yes, I think we're back on a different

10 page.  We're not on --

11      MR. VELKEI:  Yes.  We're back on 27.  Do we really

12 need to go through each line again?

13      MR. GEE:  Well, you just read something from the

14 direct testimony.

15      MR. VELKEI:  All right, Mr. Gee.  Follow along.

16          So last line on Page 27:

17                         "United's failure to

18               build an integrated direct

19               connection between RIMS and NDB

20               appears to have been a cost-saving

21               decision."

22      Q.  You didn't undertake any kind of cost analysis

23 in connection with direct-connecting RIMS with NDB, did

24 you, sir?

25      A.  No.  This is another of my inferences.
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 1      Q.  Did you even determine whether TriZetto would

 2 have even allowed these kinds of modifications to occur

 3 to RIMS?

 4      A.  No, but I -- in my experience, these types of

 5 modifications are feasible.  And that's why I offered

 6 it as a feasible recommendation.

 7      Q.  But you've never had any experience with

 8 TriZetto, correct?

 9      A.  I have never had -- how would you define

10 "experience"?

11      Q.  Never utilized a claim system designed by

12 TriZetto, correct?

13      A.  No.  I've used Facets.

14      Q.  Never used a claim system supported by

15 TriZetto, correct?

16      A.  Correct.

17      Q.  So to be clear, establishing a direct connect

18 between RIMS and NDB would require substantial

19 modifications to RIMS, correct?

20      A.  It would require modifications of an unknown

21 or unspecified capability until we knew more facts.

22      Q.  So you don't know how large the modifications

23 would be, but you agree that there would be some,

24 correct?

25      A.  I do agree that there would be some, yes, sir.
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 1      Q.  That's proprietary system owned by TriZetto,

 2 correct?

 3      A.  It is a proprietary system, but it was

 4 customized by the entities involved here.

 5      Q.  TriZetto would have to agree to any

 6 modifications to create a direct connect, correct, sir?

 7      A.  Yes.

 8      Q.  I'm assuming you didn't determine whether

 9 TriZetto would have even continued to support a version

10 of RIMS that had been altered in that fashion, correct,

11 sir?

12      A.  That's correct, but it wasn't supported

13 anyway, in any formal sense.  It was supported on

14 explicit basis on -- off -- on a sunsetted basis.

15          So my experience would be that that was

16 available to do.  But the system had been customized

17 and modified over the years.  This would have been

18 another modification.

19      Q.  Not "supported in any formal sense"?  What

20 does that mean, sir?

21      A.  That means it was not a mainstream, supported

22 system.  It had been sunsetted by TriZetto.

23      Q.  The support was pursuant to a contractual

24 arrangement, correct, sir?

25      A.  It was pursuant to a contractual arrangement,
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 1 yes.

 2      Q.  A formal agreement, correct, sir?

 3      A.  I presume it was an agreement, yes.

 4      Q.  Did you even look at the terms of that

 5 agreement to determine whether in fact these

 6 modifications could occur?

 7      A.  No.  I don't know that information.

 8      Q.  Sir, it's not your testimony that --

 9      MR. GEE:  I'm sorry.  Can we just look for an

10 appropriate time to break?

11      MR. VELKEI:  I have one more question.  Thank you,

12 Mr. Gee.

13      Q.  It's certainly not your testimony that the

14 company should have attempted to directly connect RIMS

15 if it meant losing the support of TriZetto, correct?

16      A.  Well, that's an interesting question.

17      Q.  Can I have an answer?

18      A.  I'm -- yes, yeah.

19          If it meant losing the support of TriZetto --

20 support is critical.  And so, yes, I would agree.  You

21 wouldn't want to do any modifications that would lose

22 whatever support you had, even though I don't consider

23 that support to have been optimal.

24      MR. VELKEI:  It's a good time to break.

25      THE COURT:  All right.



19315

 1          (Recess taken)

 2      THE COURT:  Okay.  Go back on the record.

 3      MR. VELKEI:  Thank you, your Honor.

 4      Q.  Mr. Boeving, I'd like to direct you back to

 5 Page 26, Lines 19 through 23.  We were talking about

 6 the steps, if any, you took to assure yourself that

 7 direct connect could actually happen with RIMS.

 8          What steps did you take to assure yourself

 9 that the relational-database version of RIMS actually

10 existed during the period referenced in your testimony

11 at Lines 19 to 23, sir?

12      A.  Yeah, I think we're back to this -- based on

13 what I understood from the information I was given, it

14 was -- Version 3.0 was available.  But I put in the

15 statement here, you know, "when available," because I

16 wasn't quite certain.

17      Q.  Mr. Boeving, you've testified it was your

18 conclusion that it was inexcusable for PLHIC not to

19 upgrade to a relational database by mid 2006, correct?

20      A.  That's correct.

21      Q.  What steps did you take to assure yourself

22 that a relational database version of RIMS even existed

23 in 2006, sir?

24      A.  Really, I relied on the information that was

25 provided to me.
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 1      Q.  By whom?

 2      A.  By the Department of Insurance, the

 3 testimonies, the exhibits, and so forth.

 4      Q.  Did you ever logon to QicLink 3.30?  Did you

 5 ever try using it?

 6      A.  No.

 7      Q.  Did you even try going onto the TriZetto Web

 8 site to determine whether in fact that capability even

 9 existed back in 2006, sir?

10      A.  No, sir, I didn't.

11      MR. VELKEI:  I'd like to mark as exhibit next in

12 order, your Honor, a press release.

13      THE WITNESS:  Really, I think there was a

14 statement by Mr. Guisinger regarding --

15      MR. VELKEI:  Excuse me, sir.  There's no question

16 pending.

17      MR. GEE:  I think he was finishing his answer.

18      MR. VELKEI:  I don't think so.

19      THE COURT:  I'll let you finish.

20      THE WITNESS:  Thank you.

21          There was really a statement by Mr. Guisinger

22 in the document that I do references that states that a

23 link is appropriate.  Anything else, that would be

24 temporary or a Band-Aid.  And I have to say that I

25 relied on that individual, that he would not have
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 1 proposed that if he had no knowledge that this was

 2 feasible from the standpoint that it was available, and

 3 that TriZetto would be amenable to it.

 4      MR. VELKEI:  Q.  Fair to say you didn't go on the

 5 TriZetto Web site to check and see whether that

 6 actually -- that relational-database version existed in

 7 2006, correct?

 8      MR. GEE:  Asked and answered.

 9      THE COURT:  He said he didn't.

10      MR. VELKEI:  Okay.

11      Q.  So I'd like to show you a press release that's

12 on TriZetto's Web site, sir.

13      THE COURT:  That's 5604?

14      MR. VELKEI:  5604, your Honor.

15          (Respondent's Exhibit 5604 marked for

16           identification)

17      MR. VELKEI:  I'll represent that all we did was

18 went on the Web site ourselves and printed it off.  I

19 think Mr. McDonald did that.

20      THE COURT:  I'm sorry.  The date is January 16th,

21 2008?

22      MR. VELKEI:  Yes, your Honor.  That's the press

23 release date.

24          Chuck, if you would, while the witness is

25 looking at the document, blow up the second paragraph,
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 1 in particular the last sentence, "The general available

 2 release is expected Quarter 2, 2008."

 3      THE WITNESS:  Okay.

 4      MR. VELKEI:  Q.  I'd like to have you read this

 5 sentence:  "This provides access to MS SQL server

 6 relational database functionality and the rapid

 7 development and deployment tools afforded by the .NET

 8 technology platform."

 9          Reading on, then, to the second paragraph,

10 sir:  "The general availability release is expected in

11 Quarter 2, 2008."

12          So, in fact, the earliest there would have

13 been a relational-database version available to PLHIC

14 was the second quarter of 2008, correct, Mr. Boeving?

15      MR. GEE:  Misstates the document.

16      THE WITNESS:  No, sir, I think this is talking

17 about --

18      THE COURT:  I'm sorry.

19      MR. GEE:  I'll withdraw.  I withdrew my objection.

20      THE WITNESS:  Okay.  This seems to be talking

21 about Version 4, right?

22      MR. VELKEI:  Q.  Yes.  And it states -- yes, go

23 ahead, sir.

24      A.  And I believe that relational capability was

25 available in Version 3.
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 1      Q.  But to be clear, sir, your testimony is you

 2 relied upon representations by the Department of

 3 Insurance and an e-mail from Mr. Guisinger, correct?

 4      MR. GEE:  Misstates the testimony.

 5      THE COURT:  I don't believe so.

 6      MR. GEE:  It wasn't that it was based on the

 7 Department's representations.

 8      MR. VELKEI:  I think the Judge agreed with me and

 9 said that --

10      THE COURT:  I think he then added there was

11 something in an e-mail from Mr. Guisinger.

12      MR. GEE:  It was material provided by the

13 Department.

14      THE COURT:  Yes, that's true.  But that is what he

15 looked at, that particular material.

16          Okay.

17      MR. VELKEI:  Would you read the question back

18 for the witness.

19          (Record read)

20      THE WITNESS:  Yes.

21      MR. VELKEI:  Q.  This press release very clearly

22 says:  "This version provides access to relational

23 database functionality," correct, sir?

24      A.  Correct.

25      Q.  So to the extent you're thinking that this is
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 1 specific only to a particular version, you really have

 2 no basis for offering that statement, do you, sir?

 3      MR. GEE:  Hold on one second.

 4      THE WITNESS:  I'm confused.

 5      MR. GEE:  Misstates the document.

 6      MR. VELKEI:  Q.  Fair to say, sir, that you really

 7 don't know one way or the other whether in fact the

 8 3.30 version had a relational database, correct?

 9      THE COURT:  That was correct?

10      MR. VELKEI:  I was asking.

11      Q.  Fair to say that you don't know one way or the

12 other whether the 3.30 version had access to a

13 relational database, correct, sir?

14      A.  To the extent that the information that I was

15 provided is correct, then I did know that it was --

16 that Version 3 had a relational database.

17      Q.  That's a little bit of a truism, sir.

18          I'm asking:  Based upon your knowledge, you

19 don't really know one way or the other whether 3.30 had

20 access to a relational database, do you, sir?

21      A.  Personal knowledge?  I'm not sure what you

22 mean by "personal knowledge."  Isn't it knowledge if I

23 read it in these reports and these exhibits?

24      Q.  Can you show me and identify one exhibit,

25 Mr. Boeving, that says 3.30 had relational database
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 1 functionality?  Yes or no, sir?

 2      A.  Can I show you?  No.  But I do recall reading

 3 that that was the version that they were expecting that

 4 had relational capability, in the testimony of Divina

 5 Way.

 6      Q.  Expecting to have relational capability is

 7 different from actually having it, correct?

 8      A.  Yes, but I -- I don't think I said -- I didn't

 9 mean to say it that way.

10          Divina Way's testimony conveyed to me

11 that 3.3 -- that version had relational capability.

12 And that was something, you know, that I relied upon.

13      Q.  So you're now relying on Ms. Way's testimony

14 for the proposition that 3.30 had relational-database

15 functionality, sir?

16      MR. GEE:  Asked and answered.

17      THE COURT:  That's correct, yes?

18      THE WITNESS:  That's correct.

19      MR. VELKEI:  Q.  So separate and apart from

20 Ms. Way's testimony, you have no knowledge one way or

21 the other whether in fact 3.30 had relational-database

22 functionality, correct, sir?

23      A.  Correct.

24      MR. VELKEI:  Okay.  I'd like to mark as exhibit

25 next in order the 10-K from TriZetto Group, Inc. for
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 1 the period ending December 31st, 2007.  It's a lengthy

 2 document, sir.  But I've actually tagged the particular

 3 page that I'd like you to read.

 4      THE COURT:  That will be 5605.

 5          (Respondent's Exhibit 5605 marked for

 6           identification)

 7      MR. VELKEI:  Thank you, your Honor.

 8      Q.  I'd like to direct your attention, sir -- and

 9 take your time if you need more -- to the language

10 that's highlighted:  "QicLink has recently completed a

11 major technology platform change, moving from a

12 UNIX-based system to the Microsoft .NET-connected

13 framework.  This new release delivers access to MS SQL

14 Server, relational-database functionality, and the

15 rapid development and deployment tools afforded by the

16 .NET technology platform."

17          Do you see that, sir?

18      A.  Yes, sir.

19      Q.  Do you have any reason to dispute the

20 statements made by TriZetto in its public filing?

21      A.  No.

22      Q.  Fair to say, though, that your testimony

23 assumed the existence of relational-database

24 functionality back in 2006, correct?

25      A.  Correct.



19323

 1      Q.  And assuming that in fact we are correct that

 2 no such functionality existed until the second quarter

 3 of 2008, that would have been well after many of the

 4 alleged problems that are referenced in your report,

 5 correct, sir?

 6      MR. GEE:  Objection, vague as to "we are correct."

 7 I'm not understanding where he's getting the "we are

 8 correct."  Just not following "we are correct."

 9      THE COURT:  Can you read the question.

10          (Record read)

11      THE COURT:  "We" meaning your representation?

12      MR. VELKEI:  Well, the respondent, yes.

13      MR. GEE:  Misstates the document.

14      MR. VELKEI:  I'm asking him to assume facts in a

15 question, so I don't know how -- I'm not representing

16 the document says anything, sir.  I think it's pretty

17 clear from my question.

18      THE COURT:  Assuming that.  I'll allow it.

19      MR. VELKEI:  Could you just read it back one more

20 time.  Thank you.

21          (Record read)

22      THE WITNESS:  Yes.

23      MR. VELKEI:  Q.  It would certainly be beyond the

24 period of the market conduct examination, correct?

25      A.  I'm sorry.  I didn't understand.  "Market
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 1 conduct examination"?

 2      Q.  You never heard that term, sir?

 3      A.  No, sir.

 4      Q.  Withdraw the question.

 5          So let's talk a little bit about the e-mail

 6 from Mr. Guisinger.

 7      A.  Okay.

 8      Q.  It's unclear in my mind:  Are you relying upon

 9 the e-mail from Mr. Guisinger for the proposition that

10 the relational database functionality existed back in

11 2006 or for the proposition that one could actually

12 direct-connect RIMS to NDB?

13      A.  Thanks for that clarification.  I'm relying on

14 that for the fact that we could actually use a link in

15 the way that we've described.

16      THE COURT:  Can you hold on just one second?

17      MR. VELKEI:  Sure.

18          (Recess taken)

19          (Record read)

20      MR. VELKEI:  Q.  Okay.  So you are relying on

21 Mr. Guisinger for the proposition that one can direct

22 RIMS to NDB, correct?

23      MR. GEE:  Vague.  Direct link or -- you just

24 said --

25      MR. VELKEI:  Q.  Direct connect?
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 1      A.  (Nods affirmatively)

 2      THE COURT:  And that's "yes"?

 3      THE WITNESS:  Yes.

 4      MR. VELKEI:  Q.  Okay.  Now, did you make any

 5 effort to determine whether Mr. Guisinger was actually

 6 qualified to make that statement, sir?

 7      A.  Really, I thought he was qualified, based on

 8 his position and title in the company.

 9      Q.  Where did you get this "United VP of Provider

10 Data Integrity"?  Where did that come from?

11      A.  Came from the materials that I received and

12 reviewed.

13      MR. VELKEI:  I'd like to introduce as exhibit next

14 in order an organizational chart from that -- roughly

15 that time period.  It's dated June 22nd, 2007.  I just

16 have a few copies.  I apologize for that.

17      THE COURT:  That will be marked as 5606.

18          (Respondent's Exhibit 5606 marked for

19           identification)

20      THE WITNESS:  I see that.

21      MR. VELKEI:  Q.  Can you read to us what the

22 title -- what the title is there, sir?

23      A.  Says "Contract Control and Installation,

24 Network Data Management."

25      Q.  That is not an IT position, is it,
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 1 Mr. Boeving?

 2      A.  I don't know.

 3      Q.  Well, you have a network data management or

 4 you had one at First Health, correct?

 5      A.  Yes.

 6      Q.  Was that considered something that was under

 7 your direction and control?

 8      A.  It was not.

 9      Q.  It's a separate department, correct?

10      A.  It was.

11      Q.  Not part of IT?

12      A.  Correct.

13      Q.  And anything to suggest that in fact that

14 department at PacifiCare/United was part of IT, that

15 you're aware of?

16      A.  That I'm aware of, no.

17      Q.  Now, Mr. Lippincott is an officer in the IT

18 department, correct?

19      A.  I don't know that.

20      Q.  "Ross Lippincott, Integrations and Technical

21 Operations"?

22      A.  Yes, I see his title.

23      Q.  You don't know whether he is or he isn't?

24      A.  I don't.

25      Q.  Did you read Mr. Lippincott's testimony in
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 1 this case?

 2      A.  Yes, sir.

 3      Q.  All of it?

 4      A.  Yes, sir.

 5      Q.  Every word?

 6      A.  The gist of it.

 7      Q.  I don't know what that means.  Is that a "yes"

 8 or a "no" to the question, "Every word?"

 9      A.  I'm sure that there are words that I did not

10 read, but I'm sure also that I got the gist of his

11 testimony.

12      Q.  So, no, you did not read every word?

13      A.  I'm sure that I did not read every word, but I

14 got the gist of his testimony, sir.

15      Q.  Okay.  Why don't we put some -- you understand

16 that Mr. Lippincott was questioned rather extensively

17 about this Exhibit 947, correct?

18      A.  Yes, sir.

19      Q.  I'd like to put that testimony in front of

20 you, sir.  I've highlighted some portions just to sort

21 of help you direct your attention.

22          And let me know when you've had an opportunity

23 to look at it, and I'll walk you through what we've

24 done here, sir.

25      A.  Okay.
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 1      MR. GEE:  While the witness is reviewing it, I'll

 2 read into the record that the first page, 16061, what's

 3 highlighted is Lines 1 and 2; 16062, Lines 6 to 10;

 4 16063, 19 to 21, and Line 25; 16064, Lines 1 through 7,

 5 and Lines 10 through 13; 16066, Lines 19 to 22; 16067,

 6 Lines 21 to 25; 16068, Lines 1 through 6.

 7      MR. VELKEI:  Thank you, Mr. Gee.  I appreciate

 8 that.

 9      THE COURT:  This is Mr. Lippincott's testimony?

10      MR. VELKEI:  Yes, your Honor.  On the 947.

11      THE WITNESS:  Okay, sir.

12      MR. VELKEI:  Give me one second sir; forgive me.

13      Q.  To be clear, first of all, Mr. Guisinger never

14 represented in Exhibit 947 that one could actually

15 direct-connect RIMS and NDB, correct?

16      A.  It seems that he never did that -- or

17 supported its feasibility.

18      Q.  Now, Mr. Lippincott was asked by

19 Mr. Strumwasser what is his definition of what a direct

20 connection or direct connect is.  And you see his

21 answer at 16062, Lines 6 through 10?

22                    "I might refine it to say

23               rather than sending it to another

24               database that the claims platform

25               is built to access, that these
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 1               claims platforms -- UNET, COSMOS,

 2               et cetera -- were built to access

 3               NDB.  That is their database they

 4               access."

 5          Do you see that testimony?

 6      A.  I do, sir.

 7      Q.  Now, you're not offering any evidence or

 8 testimony that would refute these statements by

 9 Mr. Lippincott, correct?

10      A.  No.  This is my understanding of what this

11 direct connection would involve.

12      Q.  And UNET and COSMOS are both United platforms,

13 correct?

14      A.  Yes, I believe so.

15      Q.  Fair to say RIMS was not built to access NDB,

16 correct?

17      A.  Correct.

18      Q.  Now, Mr. Lippincott also testified that

19 Mr. Guisinger was incorrect in referring to the

20 Peradigm and Diamond systems as direct connects.  Would

21 you agree with me there, sir?

22      A.  That's what Mr. Lippincott says, yes.

23      Q.  He also was asked to opine the costs and risks

24 associated with trying to take those systems to a

25 direct connect.  And I'm referring you directly to
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 1 16067.

 2                    Question:  "So --"

 3          This is from Mr. Strumwasser:

 4                    "So for Peradigm, it would

 5               have been much more expensive

 6               and elaborate to have given

 7               Peradigm and its proprietary

 8               database direct call access to

 9               NDB than to some kind of an EPDE

10               to feed the Peradigm database?

11               That's your testimony?"

12                    "I agree.  Elaborate, costly

13               and certainly much more risky."

14                    Question:  "And you would

15               agree, would you not, that that

16               would also be true of trying to

17               give RIMS direct access to the

18               NDB database?"

19          Mr. Lippincott's answer:

20                    "I would agree."

21          Do you see that, sir?

22      A.  Yes, I do.

23      Q.  Do you have any evidence to refute what

24 Mr. Lippincott testified to here, sir?

25      A.  This is his opinion.  I have a different



19331

 1 opinion.

 2      Q.  Do you have any evidence that disputes

 3 Mr. Lippincott's assessment about trying to give RIMS

 4 direct access to NDB?

 5      A.  I don't see an assessment here.

 6      MR. VELKEI:  Could you read the question back for

 7 the witness, please.

 8          (Record read)

 9      THE WITNESS:  Since, I don't have an assessment

10 for Mr. Lippincott, I can't -- I can't respond to that.

11 No.  I can't say I have evidence to refute it since I

12 don't have it.

13      MR. VELKEI:  Q.  Do you have anything to suggest

14 that Mr. Lippincott was lying when he offered his

15 testimony?

16      A.  Certainly not.

17      Q.  So at best it seems to be there's a

18 disagreement between you and Mr. Lippincott as to

19 whether or not it would be feasible to direct connect,

20 right?

21      MR. GEE:  Objection.  That misstates

22 Mr. Lippincott's testimony.  He said nothing about

23 feasibility.

24      THE COURT:  No, he said it would be elaborate,

25 costly, and much more risky.
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 1      THE WITNESS:  I would characterize --

 2      MR. STRUMWASSER:  Wait.

 3      THE COURT:  You want to rephrase?

 4      MR. VELKEI:  Yes.  I'm sorry.

 5          Could you just have that read back, just so I

 6 have it in mind?

 7          (Record read)

 8      MR. VELKEI:  So let me rephrase that.

 9      Q.  At best, there seems to be a disagreement

10 between you and Mr. Lippincott whether it would be

11 elaborate, costly, and certainly much more risky to

12 direct-connect than utilize an EPDE feed with RIMS,

13 correct?

14      A.  Yes, sir.

15      Q.  And just to close the loop, sir, you're

16 offering no evidence other than the Guisinger e-mail

17 that would refute Mr. Lippincott's assessment here,

18 correct?

19      A.  Well, in addition to Guisinger, who said it

20 was feasible in terms of the direct link.  So I'm

21 assuming -- I'm really relying on my own experience in

22 regard to direct connections of systems.

23      Q.  To be clear, you have no experience

24 direct-connecting any RIMS systems to another database,

25 correct?
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 1      A.  Correct.

 2      Q.  Just to close the loop, sir:  Do you have any

 3 evidence in this case that you believe refutes or

 4 certainly raises questions about Mr. Lippincott's

 5 assessment that it would be elaborate, costly, and

 6 certainly much more risky to direct-connect as opposed

 7 to using EPDE feed?

 8      MR. GEE:  Asked and answered.

 9      THE COURT:  Overruled.

10      THE WITNESS:  Well, I'm going to rely on, really,

11 the information I read about experience with EPDE, the

12 challenges and difficulties of using that type of

13 capability, which were considerable because of the -- a

14 variety of things like data mapping and so on, the

15 reconciliation reports.  Those things constitute a

16 cost.  And I wasn't able to really quantify that.

17          But I don't -- I don't know that

18 Mr. Lippincott did either.  And so this kind of remains

19 probably a difference of opinion about which one would

20 be less risky or less costly.

21      Q.  Okay.  But can you identify any specific

22 evidence in this case that you believe refutes

23 Mr. Lippincott's assessment here today?

24      MR. GEE:  Asked and answered.  That was just

25 answered.
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 1      THE COURT:  He didn't answer it, though.

 2          Yes or no?

 3      MR. VELKEI:  Thank you, your Honor.

 4      THE WITNESS:  Yes.

 5      MR. VELKEI:  Q.  What would that be, sir?

 6      A.  To repeat, the data-bridge approach that he

 7 used was fraught with risk, fraught with a lot of

 8 difficulties and challenges that would have been

 9 avoided by the other approach.

10          And we need -- and, yes, those costs and risks

11 needed to be part of the accounting as well as the risk

12 of implementing the direct connection.

13      Q.  I understand your opinion on the risks and the

14 benefits.

15          But I'm asking you:  Do you have any specific

16 evidence that would refute or call into question

17 Mr. Lippincott's conclusions here?

18      MR. GEE:  Asked and answered.

19      THE COURT:  Overruled.  It hasn't been answered.

20 He's answering something else.  He's answering, does he

21 have an opinion.  He has an opinion.  Does he have any

22 evidence to back up the opinion?  I haven't heard an

23 answer to that.

24      THE WITNESS:  I'm trying to assert that the

25 evidence I have is the results with the EPDE system.
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 1 This was a problematic approach, and it had risks and

 2 costs associated with it.

 3      MR. VELKEI:  Q.  Any other -- anything else, sir,

 4 any specific evidence, exhibits that you've reviewed?

 5      A.  The exhibits, again, more regarding the

 6 difficulties with keeping these two data sets in sync,

 7 the problems with the reconciliation reports, the

 8 issues with updating and accidentally corrupting a

 9 data.

10          This was a pretty challenging matter, fraught

11 with difficulties.  So I've experienced that as well.

12 A data bridge of this sort has risk and cost.

13      Q.  But focusing, if we can, on the particular

14 issue of the direct-connect piece as opposed to the

15 EPDE piece, is there any evidence in this case

16 addressing direct connect which refutes

17 Mr. Lippincott's statement here today, that you're

18 aware of?

19      A.  Mr. Lippincott is asserting that EPDE is less

20 risky and less costly.

21      Q.  I understand that.

22      A.  Right.  I'm asserting that I believe that --

23 in my opinion, that it's open to question because I

24 believe --

25      Q.  I understand that, too.
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 1      A.  Because in my experience, direct connect

 2 offers a lot of advantage in terms of avoiding risk and

 3 cost.

 4      THE COURT:  All right.  Move on, Mr. Velkei.

 5 We're just going around and around.  The horse is dead.

 6      MR. VELKEI:  It does appear that way, your Honor.

 7 I'm just trying to get specific evidence.  It doesn't

 8 seem like we're getting an answer.

 9      THE COURT:  You're not getting it.  Move on.

10      MR. VELKEI:  Okay.

11      Q.  When was the last time you direct-connected

12 two systems, sir?

13      A.  Oh, I think in the -- probably in 2003 or

14 2004.

15      Q.  Probably?

16      MR. GEE:  Argumentative.

17      MR. VELKEI:  Q.  Do you know or not, sir?

18      A.  I don't know the precise date, no, sir.

19      Q.  What were the two systems that you connected

20 through direct connect, sir?

21      A.  It was a claims pricing system with an Oracle

22 database.

23      Q.  Claims pricing system.  That's not the same

24 thing as a claims adjudication system?

25      A.  No, sir, it is not.
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 1      Q.  RIMS is a claims adjudication system, correct?

 2      A.  Correct.

 3      Q.  Can you tell me the last time you

 4 direct-connected a claims adjudication system with

 5 another database, sir?

 6      A.  Well, we constructed a system called First

 7 Claim at First Health.  And it was directly connected

 8 to an Oracle database.  And that was in the year 2000.

 9      Q.  So, name again, sir?

10      A.  The First Claim adjudication system to an

11 Oracle database.

12      Q.  Does an Oracle database, does that have the

13 same complexity as NDB?

14      A.  Oracle is a relational database.  And NDB was

15 constructed with a relational database as well.

16      Q.  Is that a "yes" or a "no" to my question, sir?

17      A.  That's a "yes," sir, same complexity.

18      Q.  Same level of complexity?

19      A.  Yes.

20      Q.  What did you do to look at or analyze the NDB

21 database?

22      A.  I'm sorry.  You were turning around, and I

23 missed your question.

24      Q.  I'm sorry, sir.

25          What did you do to analyze the NDB database?
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 1      A.  I don't have any analysis for the NDB database

 2 other than I know that it's their master provider

 3 database and it's a relational structure.

 4      Q.  So you've never analyzed the RIMS database,

 5 correct?

 6      A.  No, sir.

 7      Q.  You've never analyzed the NDB database,

 8 correct?

 9      A.  No, sir.

10      MR. GEE:  Asked and answered.

11      THE COURT:  Overruled.

12      MR. VELKEI:  Q.  And one presumes that

13 Mr. Lippincott has spent a lot of time with both of

14 those databases, correct?

15      MR. GEE:  No foundation.

16      THE COURT:  Sustained.

17      MR. VELKEI:  Q.  So to be fair, the last time you

18 direct-connected two systems was approximately 11 years

19 ago, sir?

20      MR. GEE:  Asked and answered.

21      THE COURT:  Well, not really.  But -- do the math

22 between 2000 and 2011.  I can take official notice that

23 it's about 11 years.  Let's move on.

24      MR. VELKEI:  Okay.  So I just want to close out

25 this testimony.
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 1      Q.  You were on notice of Mr. Lippincott's view of

 2 the benefits, if any, from a direct connect, right?

 3      A.  I was on notice of his view.

 4      Q.  Yes.  You understood that he was testifying in

 5 this way prior to issuing your written testimony in

 6 this case, correct?

 7      A.  That's correct.

 8      Q.  But you chose not to address it in your

 9 testimony, correct?

10      A.  I chose not to dispute him.  It's really, as I

11 said before, you know, his opinion and my opinion.

12      Q.  You chose not to address his conclusions in

13 your testimony, correct, sir?

14      A.  That's right.

15      Q.  And to be clear, the only piece of evidence

16 that you offered in support of your conclusion that

17 there should be a direct connect was Mr. Guisinger's

18 e-mail, Exhibit 947, correct?

19      MR. GEE:  That misstates the testimony.

20      MR. VELKEI:  Let's look at the testimony.

21          So, Chuck, if you could put up on the screen

22 Page 27 beginning at Line 22 and then continuing

23 through to Page 28, Line 4.

24      Q.  That appears to be the extent of testimony by

25 you in connection with direct connects.  Am I right
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 1 about that, sir?

 2      A.  I think I've stated before that I'm relying on

 3 my experience --

 4      THE COURT:  That was not the question.  Is this

 5 the extent of your testimony on direct connects?

 6      THE WITNESS:  Yes, I believe it is.

 7      MR. VELKEI:  Q.  And to be clear, the only exhibit

 8 that you cite in support of using a direct connect is

 9 Exhibit 947, correct, Mr. Boeving?

10      A.  That's correct.

11      MR. VELKEI:  I think it's a good time to break,

12 your Honor.

13      THE COURT:  Okay.  We're going to start tomorrow

14 at 1:30.

15      MR. VELKEI:  See you then.

16          (Whereupon, the proceedings recessed

17           at 3:57 o'clock p.m.)

18

19

20

21

22

23

24

25
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 1 Thursday, August 4, 2011             2:11 o'clock p.m.

 2                         ---o0o---

 3                   P R O C E E D I N G S

 4      THE COURT:  All right.  We'll go back on the

 5 record.  This is before the Insurance Commissioner of

 6 the State of California in the matter of PacifiCare

 7 Life and Health Insurance Company.  This is OAH

 8 Case No. 2009061395, Agency No. UPA, 2007-00004.

 9          Today's date is the 4th of August, 2011.

10 Counsel are present, and Ms. Monk is present as the

11 respondent.  And Mr. Boeving is continuing

12 cross-examination.

13      MR. VELKEI:  Thank you, your Honor.  And I'm happy

14 to try to power through and get it all done today.

15      MR. GEE:  We have redirect, in any event, so we're

16 going to have to go tomorrow regardless.

17      MR. VELKEI:  I tried.

18                      RONALD BOEVING,

19          called as a witness by the Department,

20          having been previously duly sworn, was

21          examined and testified further as

22          hereinafter set forth:

23         CROSS-EXAMINATION BY MR. VELKEI (resumed)

24      MR. VELKEI:  Q.  Good afternoon, Mr. Boeving.

25      A.  Good afternoon.
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 1      Q.  Now, yesterday I had asked you, can you tell

 2 me the last time you direct connected a claims

 3 adjudication system with another database.  And you

 4 testified that that was in 2007, correct?

 5      A.  2007?

 6      Q.  I'm sorry.  2000, excuse me.

 7      A.  Yeah, I believe that's right.

 8      Q.  And it involved a system called First Health,

 9 right?

10      A.  First Claim.

11      Q.  First Claim.  And to be clear, your testimony

12 was that was constructed at First Health by the

13 company, correct?

14      A.  Correct.

15      Q.  And you mentioned an Oracle database.  Do I

16 take it that that database operated as the single

17 source of truth within the company?

18      A.  That was the idea, yes, sir.

19      Q.  Okay.  So just closing the loop on that,

20 Mr. Boeving, have you ever direct connected a

21 third-party claims administration system with that

22 Oracle database?

23      A.  I'm trying to remember.  I believe we had a

24 short-time connection between the Facets database --

25 Facets claim system, rather, to that system for -- at
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 1 least for a short period of time.

 2      Q.  When was that?

 3      A.  I think in '99.

 4      Q.  When you say "short period of time," we're

 5 talking it was a temporary fix, so to speak?

 6      A.  Yes, it was a step in another process.

 7      Q.  And is that the same database that you were

 8 referring to yesterday, sir?

 9      A.  It is.

10      Q.  Okay.  Now, yesterday we also discussed the

11 dataPict documentation with regard to the version that

12 PLHIC is currently operating under.  Do you recall

13 that, sir?

14      A.  Yes, sir.

15      Q.  I just want to make sure we have in mind the

16 correct document.  I have that as Exhibit 5603.  Okay?

17 Just let me know when you get there.

18      A.  I have it, sir.

19      Q.  What I'd like to do is now show you or present

20 as exhibit next in order a similar -- the dataPict for

21 the current version of RIMS that has the relational

22 database.  And I'd like you to take a look at that,

23 sir.

24          And I just want to have you have in mind what

25 I'd like to you do, which is to compare the provider
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 1 master table in 5603 with the new exhibit I'm going to

 2 be showing you and let me know if there are any

 3 differences and then, more generally, look at the

 4 provider tables between the two and let me know if you

 5 see any differences.

 6      A.  Okay.

 7      Q.  So with that in mind, why don't I introduce

 8 that to you and give you some time to look at it.  And

 9 obviously, sir, take as much time as you need.

10          So 5607, your Honor, "dataPiction File

11 Layouts," for Release 4.10.00, dated October 2009.

12      THE COURT:  Thank you.

13          (Respondent's Exhibit 5607 marked for

14           identification)

15      THE WITNESS:  Could you say more about what I'm

16 looking at here, please, sir?

17      MR. VELKEI:  Q.  Right.  So yesterday we looked at

18 the provider master table within 5603.  I'm going to

19 ask you to do the same thing with 5607 and let me know

20 if you see any differences.  And then, look more

21 generally at the provider tables that are in 5603 and

22 let me know if you see any differences with what's

23 reflected in 5607.

24      MR. GEE:  And like yesterday, with respect to

25 5607, do we have a representation that these are all
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 1 the tables, some of the tables or -- I don't know.

 2      MR. VELKEI:  I think the representation that these

 3 are provider table excerpts, right?  And that's the

 4 limited representation we can make.  There's nothing

 5 beyond that.

 6      THE COURT:  Should we go off the record for a few

 7 minutes while he --

 8      MR. VELKEI:  I think that makes sense.

 9          (Recess taken)

10      THE COURT:  Back on the record.

11      MR. VELKEI:  Q.  Mr. Boeving, have you had an

12 opportunity to look over what's been marked as 5607,

13 sir?

14      A.  Yes.  But, again, I'd like to ask what it is,

15 you know, more about what I've been given here.  Yes.

16 I don't think I retained what you were saying.

17      Q.  I'm sorry.  It's no different from what I gave

18 you yesterday, except it's for the version that has a

19 relational database.

20      A.  This is the version for the relational

21 database (indicating).

22      Q.  When you say "this," if you could just

23 identify, sir.

24      A.  Okay.  The document 5607 --

25      Q.  Yes, sir.
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 1      A.  -- is the dataPict file layouts for the

 2 relational version of QicLink.

 3      Q.  That's correct, the Release 4.10.00, which

 4 would have a relational database.

 5      A.  I see that.

 6      Q.  And then the one we discussed yesterday --

 7      A.  And this --

 8      Q.  -- 5603 --

 9      A.  5603 is for, as it says here, Version 3.1?

10      Q.  Yes.  Well, it's the version that where --

11      A.  And that's the relational --

12      Q.  It's the layout for the version that we're

13 currently operating under without the relational

14 database and the flat-file structure instead.

15          So really what I'm trying -- and this is

16 what -- we talked about that yesterday, sir.  I just

17 wanted to make sure you had an opportunity to look at

18 5607.  And focusing on those provider tables, let me

19 know if you see any differences between two.

20          I don't but maybe one or two small exceptions.

21 And I want to make sure that I'm looking at this right

22 and I understand your opinion on it.

23      MR. GEE:  What do you mean by the "provider

24 tables"?

25      MR. VELKEI:  The ones that are referenced in the
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 1 document that we were discussing yesterday.

 2      Q.  I'm now giving you the current version, same

 3 exercise.  Take a look at those provider tables just

 4 like we looked at yesterday.  And then let me know --

 5 am I'm missing something -- that there don't appear to

 6 be many -- any differences between the two on the

 7 provider tables?

 8      MR. GEE:  Where are the provider tables on 5607?

 9      MR. VELKEI:  I think that's pretty clear.  If the

10 witness -- it's the same exercise, just a different

11 version.  Right?

12      Q.  So do you not know where the provider tables

13 are, sir, on that document I've given you?

14      A.  Yes, I see them.

15      Q.  So do you need more time to compare the two,

16 or are you ready to go?

17      A.  I'm ready to go.  It says here, version "RIMS

18 3.1."

19      Q.  Yes, sir.

20      A.  Isn't that the relational version of QicLink

21 RIMS?

22      Q.  No, sir, I don't believe it is.  It's an older

23 version, and it's similar to the one that PLHIC is

24 currently operating on.

25          We know that release 4.10.00 does, in fact,
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 1 have a relational database.  So I'm simply wanting to

 2 understand --

 3      A.  Before I can answer your question, my

 4 recollection is that Version 3.1 and 3.3 of RIMS were

 5 the relational version.  So --

 6      Q.  Sir, I'm asking you -- listen, I can keep

 7 answering a bunch of your questions.  I'm really just

 8 asking you at this point -- I've represented what this

 9 is.  I don't think there's any misunderstanding about

10 that.

11          Let me know if I'm missing something.  I don't

12 see any real difference between the provider tables in

13 5607 and 5603.  And I'm simply asking you, do you agree

14 with me?  And to the extent you see differences, could

15 you identify them on the record?

16          Now, I've gone through that exercise.  It took

17 me three minutes while I was sitting here, waiting for

18 you.  If you need some more time, let me know.

19      A.  I can see that, you know, it's largely the

20 same.  We're talking -- instead of talking about field

21 values, we're talking about CISAM field values.

22      Q.  Maybe you should walk me through that because

23 I didn't understand what you just said, sir.

24      A.  Okay.  Let's see.  These things aren't

25 numbered in terms of pages.  But if you can go to
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 1 provider master -- "prvmst-1."

 2      Q.  I wonder, sir, if we could just -- maybe just

 3 to break it down and make it a little simpler, if we

 4 just kind of go through the tables together.  All

 5 right?

 6      A.  All right.

 7      Q.  So if I'm looking at -- so 1694 of 5603, and

 8 then, if I'm turning --

 9      MR. GEE:  1694 are you reading from?

10      MR. VELKEI:  I'm sorry.  What, Mr. Gee?

11      THE COURT:  He can't follow what you're saying.

12      MR. VELKEI:  I said 5603, Page 1694.  And I put it

13 up on the screen.  I'm sorry.  Is there some

14 misunderstanding?  Do you need any further explanation

15 on that first piece?

16          So the page is at the middle, at the top,

17 5603, Page 1694.  Do you have it?  Just tell me when

18 you get there.

19      MR. GEE:  Okay.  There.

20      MR. VELKEI:  Q.  Okay.  So turning to 5607, it's

21 really the next page after the cover, and it's labeled

22 "pvradd-1."

23      A.  Yes, I see that.

24      Q.  So to be clear, do you know what "pvradd"

25 stands for?
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 1      A.  I think it's probably provider add.  That

 2 would be a guess though, but that's logical.

 3      Q.  Those two tables are identical between the two

 4 versions, 5603 and 5607, correct?

 5      A.  Well, as I pointed out, if you look in the

 6 headers here, the third column and the fourth column,

 7 the labels are different.  We're talking about CISAMs

 8 versus simply "Description" and "Field Names."  Do you

 9 see that, sir?

10      Q.  So if we just go to -- if I could just -- I

11 want to make sure I'm understanding you.  I'm trying to

12 do it without getting in the way.

13          So you're referring to this column right here

14 (indicating)?

15      A.  The next to the last column.

16      Q.  This one right here, sir (indicating)?

17      A.  No, one more.  That one.  Yeah, that -- those

18 two, yes.

19      Q.  So the titles are different?

20      A.  That's correct.

21      Q.  But how they're populated within the columns

22 and rows is the same, correct?

23      A.  It looks -- yes, it looks like they're exactly

24 the same entries.

25      Q.  Okay.  So if we can just go to the next page
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 1 then, sir.  So that would be 1695 in 5603 and then what

 2 appears to be "prvadl-1," which is really just the next

 3 page of 5607.

 4      A.  Uh-huh.

 5      Q.  Now, "prvadl," Mr. Boeving, what does that

 6 mean?

 7      A.  I don't know.  It's a provider -- it looks

 8 like it's additional information about provider.  I --

 9 you know, just guessing, provider additional.

10      Q.  Okay.  And the layout, the file layout for

11 prvadl between 5603 and 5607 appears to be identical

12 except for the field names in the same manner that you

13 identified in the last page, correct?

14      MR. GEE:  Objection as to "field layout."

15      MR. VELKEI:  I'm just going break this down.

16      Q.  So I'll withdraw the question.  So "prvadl,"

17 can you identify what, if any, differences there are

18 between 5603 and 5607, Mr. Boeving?

19      A.  Again, as in the first one, the only

20 difference is the labels on those last two columns.

21      Q.  In particular, the reference to "CISAM,"

22 C-I-S-A-M?

23      A.  "CISAM," yes, sir.

24      Q.  CISAM?

25      A.  Yes.
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 1      Q.  Okay.  Anything else, sir?

 2      A.  No, sir, not that I can tell.

 3      Q.  What does "CISAM" stand for?

 4      A.  It stands for I believe COBOL Index Sequential

 5 Access Method.

 6      Q.  Turning then, if we can, to "prvarm," sir,

 7 which is at 1697 for 5603, and "prvarm-1," do you see

 8 that?

 9      MR. GEE:  So we're skipping this page?

10      MR. VELKEI:  I didn't think we were skipping a

11 page.

12      MR. GEE:  The next page I have after 1695 is 1696.

13      MR. VELKEI:  We're on to the next table.  So I

14 asked Mr. Boeving to identify any differences between

15 tables.

16      THE COURT:  But this is 1697.

17      MR. GEE:  You skipped a page.

18      MR. VELKEI:  1695 to 16- -- oh, I'm sorry.  Thank

19 you for pointing that out, sir.

20      Q.  So 1696, and let's compare that then, which is

21 a continuation, then, of the same table we were looking

22 at, sir, "prvadl."

23      A.  That's right.

24      Q.  So just to confirm, looking at both pages of

25 "prvadl," do you see any differences between 5603 and
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 1 5607?

 2      A.  Again, the same difference I pointed out in

 3 the two labels in the last two columns.

 4      Q.  Nothing else?

 5      A.  Not that I can tell.  Wait a minute.  Whoops.

 6 I'm sorry.  Which table are we on now, "adl"?

 7      Q.  "Adl," sir.  So looks like there's two pages

 8 for each table.

 9      A.  Yes, all right.  All right.  I'll get in sync

10 here in a second.

11      Q.  It's taken me a while, too.

12      A.  Well, my eye does -- if we're talking about

13 the same thing, my eye does spot some difference.

14      Q.  Terrific.  If you could identify those for me?

15      A.  The one on 5603 --

16      Q.  Okay.

17      A.  -- we've got three columns with labels

18 "worcd," "woadcd," and "wolock."

19          And on the other version here --

20      Q.  Yes, sir.  Okay.

21      A.  We've got, "woauto," which doesn't match;

22 "wortcd," which does match; "woadcd" which is not over

23 here; and "wolock," which is there.  Do you see that,

24 sir?

25      Q.  Yes, sir.  So it seems to me that the only
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 1 difference then is, if you look at Page 2 of the

 2 two -- so 5603 prvadl, right?

 3      A.  Yeah.

 4      Q.  So the only difference, if I understand

 5 correctly, is that this -- there's this row here that

 6 isn't here (indicating), correct?

 7      A.  That's right.

 8      Q.  But this row is in fact on the first page of

 9 that -- of the same table, correct, sir?

10      A.  Yeah, I believe that's what I'm seeing here.

11 That, for example, "wortcd," you know that variable --

12      Q.  Let me just -- if we can just break it down.

13      MR. GEE:  He's not finished.

14      MR. VELKEI:  I'm trying to make this easy.

15      THE COURT:  Whoa, gentlemen.  Easy.

16      MR. VELKEI:  I'm really just trying to break it

17 down.

18      Q.  So just to close the loop, sir, you would

19 agree with me that this row "woauto" is in both 5603

20 and 5607?

21      A.  I'm sorry.  Which one were you pointing --

22      Q.  This one right here, sir, is in both

23 (indicating), correct?

24      A.  "Auto."

25      Q.  It's just --
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 1      A.  No, it's not in both.

 2      Q.  -- on Page 1 of this one, sir.

 3      A.  It's just in this one.

 4      Q.  If you look on Page 1 of that same table for

 5 5603, it's at the very bottom, correct?

 6      A.  You're pointing -- I'm sorry.

 7      Q.  If you don't mind, sir.

 8      A.  Are we on "auto" or "lock"?

 9      Q.  "Auto," sir.

10      A.  "Auto."  All right.  I've got "auto" here, but

11 I don't have "auto" over here (indicating).

12      Q.  Let me just show you.  So if you go to the

13 first page of 5603, "auto" --

14      A.  Oh, okay.  Okay.  It wrapped over there.  I

15 get it now.

16      Q.  So it's in both, and it's identical?

17      A.  I get it.  Yes.  Yes, I believe so.

18      Q.  Are we done with this table?

19      A.  Yes.  So it's a matter of formatting here.

20      Q.  When you say "matter of formatting," no

21 material --

22      A.  Not technical formatting but paper formatting.

23      Q.  Got it.  I appreciate your patience on this,

24 sir.  And I appreciate the Court's patience as well and

25 counsel's patience.
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 1          So next one is 1697 of 5603, which is

 2 "prvarm" --

 3      A.  Right.

 4      Q.  -- and 5607, the next page, which is also

 5 "prvarm."  Do you see any differences between those two

 6 tables, sir?

 7      A.  Again, the only difference that I can spot is

 8 the labels over the last two columns.

 9      Q.  Okay.  Moving, then, on to the next page of

10 5607 and the next page of 5603, which is Page 1698.

11      A.  Uh-huh.

12      Q.  And that particular table is "prvaud."  Do you

13 know what that means?

14      A.  I think provider audit.

15      Q.  Are there any differences between these two

16 tables, sir?

17      A.  None that I can see, again, other than the

18 label in the last two columns.

19      Q.  Moving, then, on to the next page of 5603 at

20 1699 and the next page of 5607, that's "prvbwh."  Do

21 you see that?

22      A.  I do.

23      Q.  What does that table refer to, sir?

24      A.  I don't know.  Looking at the descriptions

25 here, it's more information about, you know, the
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 1 provider.  Looks like withholding amounts and so forth

 2 and so on.  But I don't know what "bwh" might stand

 3 for.

 4      Q.  Just my question to you, are there any

 5 differences between these two tables in 5603 and 5607?

 6      A.  Not that I can spot other than, again, the

 7 labels over the last two columns.

 8      Q.  Got it.  Moving on to the next page, it looks

 9 like that would be 1700 in 5603 and the next page of

10 5607.  "Prvcap," what does that stand for, sir?

11      A.  I wouldn't hazard a guess.  Again, I'm not

12 familiar with the labels of the names of the tables

13 here, so I'm just interpolating what these -- obviously

14 they're all provider information, but I don't know what

15 "cap" stands for.

16      Q.  Do you see any differences between these two

17 tables, sir?

18      A.  I don't, again, other than the labels over the

19 last two columns.

20      Q.  So they're essentially identical?

21      A.  Yes, sir.

22      Q.  Now, the one difference that I noted --

23      A.  You found something?

24      Q.  Yes, I did find something, actually.  In 5607,

25 there's a row called "filler."  Do you see that?
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 1      A.  I'm looking.

 2      Q.  It's third from the bottom.  If you look up on

 3 the screen, it might help.

 4      A.  I'm looking at the wrong one.

 5          I see "filler" now as opposed to -- ah-ha.

 6      Q.  Not included in 5603?

 7      A.  No.  In 5603 it's "procedure code."

 8      Q.  So we've identified the first difference, in

 9 effect, other than the field labels, correct?

10      A.  Let's see here.  Let's see.  Again, probably

11 formatting, but there's a missing row here on the --

12      Q.  5603?

13      A.  -- 5603 side.

14      Q.  I think it's that "filler," the row that says

15 "filler."

16          So to simplify -- excuse me for walking in

17 front of you.  Let me try to get on this side here.

18      A.  Yeah, I think it is.

19      Q.  The only difference is 5607 includes this

20 additional row called "filler"?

21      A.  Right.

22      Q.  Is that just a stop-gap?

23      A.  That's just a dummy.

24      Q.  Dummy.  So --

25      A.  Right.
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 1      Q.  -- there's no material difference between

 2 these two?

 3      A.  I wouldn't think so.

 4      Q.  Just for the record, sir, I know we're kind of

 5 talking over each other a little bit.  I know it's

 6 unintentional, but if we both try to slow down, I think

 7 the court reporter would appreciate it.

 8          Just going on, then, to the next page, which

 9 is 1701 of 5603 and the next page of 5607, that is

10 "prvclm."  Do you see that?

11      A.  Yes.

12      Q.  And can you tell me what that means, sir?

13      A.  Yeah.  It looks clearly -- this is

14 claim-dependent information regarding the provider.

15      Q.  When you say "claim dependent," what do you

16 mean?

17      A.  Well, it's obviously, here, talking about

18 claim numbers that relate to this provider.  They're --

19 well, you know, the enrollee number, the work sheets.

20 So again, my interpolation of this would be that is

21 used in the claims adjudication process.

22      Q.  So this particular table is important in

23 claims adjudication?

24      A.  I would believe so.

25      Q.  And the table is identical between 5603 and
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 1 5607?

 2          I'm double-checking while you're doing that,

 3 too, sir.

 4      A.  Thank you.

 5      Q.  Don't rely on me.  Okay?  I'm relying on you.

 6 You're the expert.

 7      A.  I'm trying to be careful here.

 8      Q.  Please do.  And I know it's time consuming.

 9 And I think this is important from our perspective, and

10 I just want to tell you that I appreciate your patience

11 in walking through this with me.

12      A.  Okay.  No, I can't see any difference other

13 than, again, the labels over the last two columns.

14      Q.  Okay.  Then turning if we can to the next

15 page, which would be 1702 of 5603, and then the next

16 page of 5607, it is the reference to "prvgrp."  What

17 does that designation stand for?

18      A.  I would interpolate that that would refer to

19 provider groups information.

20      Q.  So this would be important information in

21 processing claims and paying providers?

22      A.  Yes, sir, it would, to make sure that you

23 identify the group membership as well as simply the

24 provider itself.

25      Q.  And to be clear, sir, this particular table is
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 1 identical between 5603 and 5607, correct?

 2      MR. GEE:  Misstates the document.

 3      THE WITNESS:  No, sir.  It looks like we have more

 4 fillers.

 5      MR. VELKEI:  Q.  And so, but I understand your

 6 testimony to be those fillers are stop-gaps, correct?

 7      A.  Yes, indeed.

 8      Q.  It doesn't represent any material -- it has no

 9 importance in fact?

10      A.  Well, it's preliminary to any importance, yes.

11      Q.  So for purposes though of my question, there

12 are no material differences, then, between the

13 tables -- this table in 5603 and 5607, correct?

14      A.  Again, I can't spot anything other than the

15 labels over the last two columns.

16      Q.  Then turning to the next page, if we could,

17 for both documents, I think it's 1703 of 5603 and then

18 the next page of 5607.  The label is "prvhip."  Do you

19 know what that stands for?

20      A.  I don't think so.  Looks like this handles

21 check routing.  You know "hip" H-I-P, doesn't suggest

22 anything for that.

23      Q.  "Hip"?

24      A.  "Hip."  It looks like it's processed checks.

25 Otherwise I would guess something else, but I don't
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 1 know what "hip" stands for.

 2      Q.  So I see that there are filler rows in the

 3 5607 version.  Putting those aside, are there any

 4 differences between the two tables, sir?

 5      A.  No, sir, none that I can spot other than,

 6 again, the aforementioned labels over the last two

 7 columns.

 8      Q.  Got it.  Turning, then, to the next page, sir,

 9 which would be 1704 in 5603 and the next page -- make

10 sure I got this right, actually.

11          There we go.  All right.  1704 of 5603, sir,

12 then the next page of 5607, are there any -- these two

13 tables are essentially identical, correct?  Or are

14 identical, correct?

15      A.  Again, I can't spot any differences except for

16 labels.

17      Q.  What is "prvirs"?

18      A.  I don't know.

19      Q.  Would it -- it would appear to me to be

20 information -- tax information related to the payment

21 of providers, correct?

22      A.  Correct.  But as to what the designation --

23 oh.

24      Q.  IRS, right?

25      A.  There we go.  Yes, indeed.
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 1      Q.  I have a moment once in a while.

 2          So those two tables are identical, correct,

 3 sir?

 4      A.  Yes, except for the labels.

 5      Q.  All right.  Going on to the next page, 1705 of

 6 5603 and the next page of 5607, what is "prvlmt"?

 7      A.  Well, the abbreviation suggests a limit of

 8 some sort.  And, again, the labels do talk about field

 9 limit processing, so...

10      Q.  These tables appear to be identical, correct,

11 sir, between 5603 and 5607?

12      A.  Yes, I would -- I can't spot any differences

13 except for the field names -- I'm sorry -- the column

14 headings.

15      Q.  Understood, sir.

16          1706, which is the next page of 5603, and then

17 the next page also of 5607 is the "prvmst."  Do you see

18 that, sir?

19      A.  I do.

20      Q.  It appears that the table for 56- -- make sure

21 I get this right because these are double-sided.

22 Forgive me.

23          Maybe we should just do it page by page.  So

24 we're looking at the first page of the provider master

25 table; is that what that is?
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 1      A.  I believe so.

 2      Q.  What does "provider master table" mean?

 3      A.  It just means the critical demographic

 4 information identifying a provider.

 5      Q.  These two tables, the first page of these two

 6 tables between 5603 and 5607 are in fact identical,

 7 correct?

 8      A.  I've looked at this before.  And I did not

 9 find any difference other than the aforementioned

10 column labels.

11      Q.  The same is true also of the next page of

12 those two provider master tables, correct?  And please

13 do check this, sir.  I want to make sure we're on the

14 same wavelength.

15      A.  Yes, I checked it before.  I'm just making

16 sure now.

17      MR. VELKEI:  Okay.  Take your time.  Let me know

18 when you're done.

19      MR. GEE:  I'm sorry.  The question was for the

20 next two pages or --

21      MR. VELKEI:  I think it was just the next page.

22      MR. GEE:  Okay.  I'm sorry.

23      THE WITNESS:  Okay.  Again, I've done my best to

24 find any differences, and I can't spot any other than

25 the labels over the last two columns.
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 1      MR. VELKEI:  Q.  They appear to be identical?

 2      A.  Yes, sir.

 3      Q.  Okay.  All right.  Just make sure I get this

 4 right.

 5          1708 of 5603 and Page 3 of 5607, provider

 6 master table, again, the question is these two pages

 7 between 5603 and 5607 are in fact identical, correct?

 8      A.  We have another filler on this page.  But

 9 again, as we said, that's a dummy to be used at some

10 later time.  But no difference in processing.

11          So it does appear that there's no differences

12 other than that plus the labels over the last two

13 columns.

14      MR. GEE:  For the record, asking what "this page"

15 was?

16      MR. VELKEI:  I don't --

17      MR. GEE:  You said there was a filler on "this

18 page" but didn't identify --

19      MR. VELKEI:  I'm sorry.  Right.

20      Q.  So when you say, "There's a filler on this

21 page," you're referring to pvr master table, Page 3 at

22 5607, correct?

23      A.  That's correct.

24      Q.  That's the only difference you identified in

25 addition to the column headings for the last two



19370

 1 columns?

 2      A.  Yes, sir.

 3      Q.  Okay.

 4          Thank you, Mr. Gee.

 5          Next page of 5603 and the next page of 5607.

 6      A.  Okay.  Again, these reports are formatted a

 7 bit differently.  So although I said there was no

 8 difference on the first page here, the last row,

 9 "pmclfn," you know, that field, that column is not on

10 the corresponding document over here.  It's on the next

11 page.

12      Q.  So the only difference is one of the columns

13 in 5603 appears on the prior page, correct?

14      A.  That's correct.

15      Q.  But the columns are still the same --

16      A.  Yes, sir.

17      Q.  -- the rows?

18          I think it's more -- Mr. McDonald -- the rows.

19 The rows are still the same, correct?

20      A.  That's correct.

21      Q.  Turning then -- I think that was it, sir?

22      A.  Okay.

23      Q.  Let me make sure.

24      A.  Well, let's see.

25      Q.  Appears to be so.
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 1      MR. GEE:  I have additional pages.

 2      MR. VELKEI:  Of the provider master table.

 3      MR. GEE:  Oh.

 4      MR. VELKEI:  Q.  Right?

 5      A.  That's all for the provider master table.

 6      Q.  Just to sum up, the provider master tables

 7 between 5603 and 5607 are identical save for I think

 8 you noticed that there was one filler row in 5607 and

 9 the difference in the headings for the last two

10 columns, correct?

11      A.  That's correct, sir.

12      Q.  Those differences are not material, correct?

13      A.  The "filler" is not material.

14      Q.  Do you think the column heading, the name on

15 the column heading is a material difference?

16      A.  Yes, sir, it may be.  An ISAM field is not

17 part of a relational database.  And so that puzzles me,

18 why that would be there.  But maybe that's just

19 inherent in this particular data warehousing tool,

20 which I'm not that familiar with.

21      Q.  But in terms of those two particular columns,

22 all of what's populating those columns are identical

23 between 5603 and 5607?

24      A.  In terms of the data, yes.

25      Q.  All right, then, so turning to the next page,
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 1 which is 1710, sir.

 2      A.  Yes.

 3      Q.  Of 5607 -- I'm sorry, 1710 of 5603 and the

 4 next page of 5607.  One second here.

 5      A.  Yeah, we seem to have a --

 6      Q.  I think we've come across something, but I

 7 want to make sure that --

 8      A.  Yeah, this is different.

 9      Q.  Okay.  So it would appear, then, that there is

10 something called "prvnpi," which does not -- in 5603

11 which does not appear in 5607?

12      A.  Yes, sir.

13      Q.  Do you know what "prvnpi" is, sir?

14      A.  It looks like it refers to the National

15 Provider Identifier, NPI, National Provider Identifier.

16      Q.  So if I understand correctly, there's a

17 further level of detail in 5603 that does not appear in

18 5607?

19      A.  It does not have this table.  I don't know if

20 it has -- and I don't know if I recall seeing that

21 variable in any of these other tables, either.  So

22 maybe it is, but I didn't see it.

23      Q.  So can you explain what that difference is?

24      A.  Well, this document (indicating) has the

25 National Provider Identifier table.  And this one
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 1 (indicating) does not, unless it's included in some

 2 other table that I didn't spot.

 3      MR. VELKEI:  Q.  So I'm just asking, do you know

 4 what the significance of that is, if any?

 5      A.  The National Provider Identifier is a unique

 6 ID across the United States for providers.  It is very

 7 difficult to identify providers because of spelling and

 8 a variety of other things, group names, et cetera.

 9          So some time ago, really, the CMS created the

10 notion of National Provider Identifier.  And that is a

11 very important number now in dataprocessing of provider

12 information and claims processing.

13      Q.  So if I understand correctly, then, it appears

14 in 5603, which is the version that PLHIC is using, but

15 not in 5607?

16      A.  It appears that way.

17      Q.  So there's just a further level of detail and

18 information that is included in 5603 around this

19 National Provider Identification, correct?

20      A.  I wouldn't say that -- just a further level of

21 detail.  I consider the NPI to be a critical number in

22 processing.

23      Q.  Okay.

24      A.  So...

25      Q.  I appreciate that testimony.
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 1          1711 of 5603 does appear to correspond to what

 2 was the next page of 5607, correct?  So don't turn to

 3 the next page of 5607.  Keep it where you had it, but

 4 turn to the next page of 5603.

 5      A.  Okay.  Pages stuck together.

 6      Q.  Take your time.

 7      A.  All right.

 8      Q.  Those are both referred to as "prvsrt,"

 9 correct?

10      A.  Correct.

11      Q.  Do you know what that stands for?

12      A.  I don't.  Clues here are an alternate index of

13 some sort, but I can't really decipher what an "srt"

14 might be.

15      Q.  Those two tables are identical save for the

16 different names of those last two columns, correct?

17      A.  It appears so, yes, sir.  I can't spot any

18 difference.

19      Q.  To be clear, that difference in the names of

20 the last two columns, 5607 is more descriptive than

21 5603, correct?

22      MR. GEE:  Misstates his testimony.

23      THE COURT:  Overruled.  But I don't know -- call

24 it "more descriptive"?

25      MR. VELKEI:  I mean, meaning one just has a
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 1 description.  The other one says "CISAM Field Values."

 2 One just has the general designation "Field Values."

 3 The other has "CISAM Field Values."  So when I say --

 4 that's what I mean by more descriptive.

 5      THE WITNESS:  Well, it concerns me, as I said,

 6 that this is an ISAM-labeled field if it's applying to

 7 relational capabilities.

 8          But, again, I'm not really expert on how

 9 dataPiction works.  So, you know, perhaps it's the same

10 in this version as well because it looks that way.  But

11 I couldn't say that absolutely, sir.

12      Q.  Okay.  Then finally, Mr. Boeving, 1712 --

13      A.  All right.

14      Q.  -- of 5603 and then just the next page of

15 5607.  It's "prvxrf."  And do you know what that means?

16      MR. GEE:  I'm missing that page on 5607.

17      MR. VELKEI:  It may have just been an error.  Let

18 me see if this copy has it.

19          It's in here, so why don't you just take this

20 copy.  Do you need two?

21      MR. GEE:  I just need one.

22      MR. VELKEI:  Okay.

23          (Record read)

24      THE WITNESS:  I don't know what those initials

25 stand for, but clearly this is provider contract
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 1 information.

 2      MR. VELKEI:  Q.  That would be important

 3 information for payment of claims, correct?

 4      A.  Yes, sir.

 5      Q.  These tables are in fact identical, correct,

 6 sir?

 7      A.  Yes.  I can't spot any except for the

 8 aforementioned column headers, names.

 9      Q.  Does it make sense -- do you want to take a

10 quick break because we've been going for about an hour,

11 hour and 15 minutes?  Then we'll pick it up.

12      A.  Sure.

13      MR. VELKEI:  Is that all right, your Honor?

14      THE COURT:  Sure.

15          (Recess taken)

16      THE COURT:  Okay.

17      MR. VELKEI:  Q.  Mr. Boeving, I wanted to switch

18 topics and talk about TriZetto support.  So if we

19 could --

20          Chuck, if you could put up on the screen

21 Page 28 of Mr. Boeving's testimony.

22          And I wanted to focus your attention, if I

23 could, sir, on Lines 12, through 17.

24      A.  12 through 17?

25      Q.  Yes.  So in particular, the testimony by
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 1 you:                    "Continuing to use

 2               this outdated version of RIMS

 3               with those two software releases,

 4               knowing at the time that RIMS

 5               would still be in use for at

 6               least three to four more

 7               years" --

 8      THE COURT:  It doesn't say --

 9      MR. VELKEI:  Q.  Excuse me.

10                    -- "three more years was an

11               unacceptable assumption of risk

12               that should not have been taken.

13               Not only are problems more likely

14               to occur in such outdated

15               programs, but the resolution of

16               those problems would likely be

17               difficult because of the lack of

18               available quality technical

19               support."

20          So I just want to ask you a few questions with

21 the time that remains with regard to this second

22 piece:             "The resolution of problems

23               would likely be difficult because

24               of the lack of available quality

25               technical support."
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 1          If I understand correctly, Mr. Boeving, your

 2 view, and I'm citing from your testimony toward the end

 3 of Page 28, is that mainstream developers, designers,

 4 and specialists move on, essentially, correct?

 5      Q.  And that:      "Knowledge of the old

 6               versions and how to support them

 7               disappears and becomes unavailable."

 8          Is that your testimony?

 9      A.  Yes, sir.

10      Q.  So, in effect, I think what you're saying is

11 there's a deterioration of the level of support as

12 programs become older; is that correct?

13      A.  Yes, sir.

14      Q.  I believe you conclude on Page 29, sir --

15 focusing if we can on 1 through 4, and in particular

16 the last sentence of that piece:

17                    "United likely received a

18               lower tier of support for its

19               version of RIMS than it would

20               have received had it upgraded

21               RIMS."

22          Now, your references to United, I'm assuming

23 you're referring to PLHIC there, sir?

24      A.  Yes.

25      Q.  Now, when you say "likely received," you don't
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 1 know for sure one way or the other, correct?

 2      A.  That's correct.  But in my experience, this is

 3 what happens in this type of situation.

 4      Q.  Now, in your written direct testimony,

 5 Mr. Boeving, you specified no problems had occurred as

 6 a result of any support-related issues, correct?

 7      A.  I'm sorry.  Would you repeat that?

 8      Q.  In your written direct testimony, sir, you

 9 specified no problems had occurred as a result of any

10 support-related issues, correct?

11          Feel free to take as long as you need to look

12 at the document.

13      MR. GEE:  I'm sorry.  Objection, vague.  This

14 sentence could mean he explicitly specified that no

15 problems occurred or he did not specify any problems

16 had occurred.

17      THE COURT:  I think he did not specify any

18 problems occurred.

19      MR. GEE:  Thank you.

20      MR. VELKEI:  That's correct, your Honor.  That was

21 the intent of my question.

22      Q.  So, sir, I'm assuming you'll let me know when

23 you're ready.

24          Could you read the question back for the

25 witness?
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 1          (Record read)

 2      THE COURT:  With the understanding that there

 3 weren't any listed.

 4      MR. VELKEI:  Correct.

 5      THE WITNESS:  I think that is correct in the sense

 6 that I did not identify any of the problems which I did

 7 see with RIMS as attributable directly to the TriZetto

 8 support itself.

 9      MR. VELKEI:  Q.  So to be clear, nowhere in your

10 written testimony does it refer to any problems that

11 were attributable to the lack of support by TriZetto,

12 correct?

13      A.  That's correct.

14      Q.  Now, I take it you haven't examined the level

15 of support that PacifiCare received from TriZetto

16 before the extended agreement back in 2008, correct?

17      A.  That's correct.

18      Q.  I take it you haven't examined the level of

19 support thereafter, correct?

20      A.  Right.

21      Q.  So you really have no factual basis to compare

22 those levels, right, Mr. Boeving?

23      A.  I don't have basis to compare those levels.

24      Q.  So that's correct?

25      A.  Yes.
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 1      Q.  Have you even identified, Mr. Boeving, the

 2 general service groups within TriZetto that supported

 3 PLHIC's use of RIMS before and after that extension was

 4 executed?

 5      A.  Yeah, I believe I did review those general

 6 support groups before and after and noted the changes,

 7 the move of the platforms and so forth.

 8      Q.  The question was a little different, sir.

 9          Have you identified the general service groups

10 within TriZetto that support PacifiCare's use of RIMS?

11      A.  TriZetto -- no.  I didn't identify groups

12 inside TriZetto before and after.

13      Q.  And I'm assuming that you didn't also, before

14 rendering this written testimony, look to see if the

15 same people that had historically serviced RIMS at

16 TriZetto continued to do so after the 2008 agreement,

17 correct?

18      A.  No.  I think it's my impression they were able

19 to continue with the same people at TriZetto.

20      Q.  So you would agree, then, for purposes of the

21 record, that in fact the same support that serviced

22 RIMS from TriZetto back in 2005-2006 have continued to

23 do so since the new agreement was extended?

24      A.  That's my recollection.

25      MR. VELKEI:  I think this is a good place to
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 1 break, your Honor.  I'm about to go on to a new

 2 subject.  So I think before we do that -- I have about

 3 two hours left.

 4      THE COURT:  And you have how long tomorrow you

 5 think?

 6      MR. GEE:  We probably have about an hour and a

 7 half, maybe two.

 8      THE COURT:  Okay.  9:00 o'clock?

 9      MR. GEE:  9:00 o'clock.

10      MR. VELKEI:  That works.

11      THE COURT:  All right.

12          (Whereupon, the proceedings recessed

13           at 3:41 o'clock p.m.)

14
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 1 STATE OF CALIFORNIA     )
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 4 Reporter of the State of California, duly authorized to

 5 administer oaths pursuant to Section 8211 of the

 6 California Code of Civil Procedure, do hereby certify

 7 that the foregoing proceedings were reported by me, a

 8 disinterested person, and thereafter transcribed under

 9 my direction into typewriting and is a true and correct

10 transcription of said proceedings.

11          I further certify that I am not of counsel or

12 attorney for either or any of the parties in the

13 foregoing proceeding and caption named, nor in any way

14 interested in the outcome of the cause named in said

15 caption.
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 1 Friday, August 5, 2011               9:14 o'clock a.m.

 2                         ---o0o---

 3                   P R O C E E D I N G S

 4      THE COURT:  This is on the record.  This is before

 5 the Insurance Commissioner of the State of California

 6 in the matter of PacifiCare Life and Health Insurance

 7 Company.  This is OAH Case No. 2009061395, Agency

 8 No. UPA 2007-00004.

 9          Today's date is August 5th, 2011.  Counsel are

10 present.  Nobody is here for the respondent today?

11      MR. VELKEI:  Not today, your Honor.

12      THE COURT:  Okay.  We're continuing with the

13 cross-examination of Mr. Boeving.

14      MR. VELKEI:  Thank you, your Honor.

15          Yesterday, I just wanted to point out there

16 was a mistake in the two documents, 5603 and 5607.

17 Those were the two provider master tables for the

18 version PLHIC is operating under and the newer version

19 with the relational database.  The cover sheets got

20 switched, unfortunately.

21          So 5603, it turns out, is in fact the current

22 version with the relational database.  And 5607 is the

23 version that PLHIC is operating under.

24          So what I propose, your Honor, is we just

25 replace the cover sheets, unless somebody has a better
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 1 view.  But I think that's really -- that really is just

 2 the cover sheets on top of those documents needed to be

 3 switched.

 4      MR. STRUMWASSER:  Can we have a second?

 5      MR. VELKEI:  Sure.

 6      THE COURT:  Tell me what the two numbers are now?

 7      MR. VELKEI:  5603 and 5607, your Honor.

 8      THE COURT:  Okay.

 9      MR. VELKEI:  So on 5603, the one that you have, it

10 should be --

11      THE COURT:  I'm going to give them back to you.

12      MR. GEE:  Your Honor, the problem that we're

13 having is Mr. Boeving referred to 5607 when he was

14 referring to that document.  So if we just switch the

15 pages, I think the record is going to get very jumbled

16 up.

17      MR. VELKEI:  I think the record's clear that, with

18 the switch, we'll make clear in record that in fact

19 5607 is the one PLHIC is operating under and 5603 is

20 current version.  The witness has testified that

21 they're identical, save for a few issues which we can

22 address in a little bit of follow-up.  But I don't see

23 that there's going to be any confusion in the record.

24      THE COURT:  We could order that every time he

25 referred to 5603, it's 5607, and every time he referred
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 1 to 5607, it was 5603.

 2      MR. STRUMWASSER:  I was going to make another

 3 suggestion because I agree that a 40,000-page record,

 4 it won't just do to have a reference somewhere saying

 5 it's not the case.

 6          What if when we mark -- when your Honor marks

 7 the exhibits, your Honor, just enters underneath it

 8 "formerly identified as" so that each time anybody

 9 looks at this document, they'll know that it was

10 referred to earlier as.

11      THE COURT:  Okay.

12      MR. VELKEI:  I think that's okay.

13      THE COURT:  All right.

14      MR. VELKEI:  So we can work this out at the break.

15      THE COURT:  So 5603 is going to become 5607,

16 formerly 5603.  And 5607 will become 5603, formerly

17 5607.

18      MR. VELKEI:  The problem, though, your Honor, with

19 5603 and 5607 is we still need to replace the cover

20 sheets to make them accurate.

21          Does that follow still?  What I was going to

22 suggest with 5603 is we replace the cover sheet to

23 reflect the correction version that it is.  It really

24 shouldn't -- because otherwise it -- I think it will be

25 confused if we just cross-referenced the way we're
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 1 proposing.

 2      MR. STRUMWASSER:  I think what Mr. Velkei has said

 3 is, if you take what you just marked and switch the

 4 cover sheets, we're okay.

 5      MR. VELKEI:  Yeah, that's exactly what I'm saying.

 6 Right.

 7      THE COURT:  Okay.  You just went beyond me.

 8      MR. VELKEI:  It took us a while to walk through

 9 that ourselves, your Honor.

10      MR. STRUMWASSER:  Your Honor, would it helpful if

11 you instructed the reporter to note the switch in

12 yesterday's transcript?

13      THE COURT:  Sure.

14      MR. STRUMWASSER:  Just in the table of where the

15 exhibits are identified.

16      THE COURT:  Okay.  Could you do that?

17      THE REPORTER:  We have to go off the record for a

18 second.

19      THE COURT:  Okay.  Off the record, yes.

20          (Discussion off the record)

21      THE COURT:  So we'll go back on the record.

22          We have switched a number of pages so that

23 5607 formerly 5603 is now the older version.  And 5603

24 formerly 5607 is the newer version.

25      MR. VELKEI:  That's correct.
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 1      THE COURT:  And that we're asking the court

 2 reporter to make that switch in yesterday's transcript

 3 to indicate that we have done that so that anybody

 4 looking at this might be able to figure out what the

 5 mistake was.

 6          Is that okay?

 7      MR. VELKEI:  That's not a problem here.

 8      THE COURT:  Can you do that?

 9      MR. VELKEI:  So essentially what we did on 5603,

10 which we thought was the older version and in fact was

11 the newer version, we took the first four pages, which

12 were essentially the cover pages, and put those onto

13 5607; took the cover page from 5607 and put it onto

14 5603 to make it accurate so that, in fact, 5603 is the

15 current version with the relational database, and 5607

16 is the version that PLHIC is utilizing.

17      THE COURT:  So what does it -- let's go off the

18 record again for a second.

19          (Discussion off the record)

20      THE COURT:  So now we're back on the record for

21 today.  We have come to an agreement of how to arrange

22 it so that we will fix the two exhibits.

23          5607 formerly 5603 is the RIMS Release 3.10.

24 And we have 5603 was formerly 5607, which is the new

25 RIMS release 4.10.
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 1          Do you need any more?

 2      MR. STRUMWASSER:  Maybe a couple just to add that

 3 today's transcript reflects the correct numbers, and

 4 yesterday's transcript reflects the numbers as they

 5 were spoken then.

 6      MR. VELKEI:  And we concur.

 7      THE COURT:  So stated.

 8                      RONALD BOEVING,

 9          called as a witness by the Department,

10          having been previously duly sworn, was

11          examined and testified further as

12          hereinafter set forth:

13         CROSS-EXAMINATION BY MR. VELKEI (resumed)

14      MR. VELKEI:  Q.  So, Mr. Boeving, now recognizing

15 that we've corrected the exhibits that you have for

16 5607 and 5603, 5607 reflects these fields that you were

17 talking about; it was the CISAM?

18      A.  -ISAM, yes.

19      Q.  -ISAM, and that would be consistent with the

20 version that does not have a relational database,

21 correct?

22      A.  Yes.  And that explains that.

23      Q.  Okay.  With that in mind, I thought we'd

24 switch gears and talk about EPDE.

25          Mr. Boeving, if you to look at Page 11 of your
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 1 testimony, sir.

 2          And, Chuck, if you could put that up on the

 3 screen.  Actually, why don't we turn that to Page 13,

 4 Lines 1 through 10.

 5          Okay.  Now, you've -- let me know when you've

 6 had an opportunity to look at that, sir.

 7      A.  Okay.

 8          All right.

 9      Q.  All right.  So to be clear, you listed in this

10 piece of your testimony two specific problems that you

11 attribute to EPDE, correct?

12      A.  To that process, yes.

13      Q.  And I also saw that, on Page 12 of your

14 testimony, sir, particularly Lines 4 to 5, you talk

15 about a number of provider checks being sent to the

16 wrong addresses, correct?

17      A.  Yes.

18      Q.  And, that, you also attribute to EPDE, sir?

19      A.  To that process, yes.

20      Q.  Any other specific problems that you've

21 identified in your written testimony that you attribute

22 to the deployment of the EPDE feed?

23      A.  Well, I believe I reference issues with the

24 reconciliation reports that were designed to maintain

25 that EPDE process and anticipate and control errors.
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 1      Q.  Right.  What I'm talking about is sort of

 2 downstream problems.  For example, you've identified

 3 provider checks were sent to the wrong place, correct?

 4 You've also identified some issues of overwriting

 5 hospital records, correct?  And then I believe you had

 6 this issue about changes to the corporate TIN owner.

 7          Are there any other specific problems like

 8 that that you've identified separate and apart from the

 9 degree to which reconciliation reports were worked?  I

10 just want to make sure I understand the parameters of

11 what you're saying in your testimony.

12      A.  I'd like to, again, go back to the fact that,

13 yes, those reconciliation reports, one of them revealed

14 ultimately a structural problem such that the data

15 loader could only load one provider per day.  And that

16 did cause issues with the data and with the data

17 processing.

18      Q.  Can you show me where that is in your written

19 testimony, sir?

20      A.  I can find it.

21      Q.  Take your time, sir.  I mean, just to save on

22 time, is that what you're referring to on Page 11?

23      A.  It is.

24      Q.  Any other specific issues you identified in

25 your written testimony?
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 1      A.  Let me think.

 2          We already covered the item on Page 12, Line

 3 18 about provider billing addresses changed by the

 4 feed.

 5      Q.  Just to be clear there, this is the issue

 6 about checks going to the wrong addresses?

 7      A.  It is.

 8      Q.  Okay.  Anything else?

 9      A.  I don't think I can identify any more at this

10 time.

11      Q.  All right.  Why don't we turn, if we can,

12 then, to -- the first issue that I'd like to start with

13 is the issue around hospital directories.  And so if I

14 could direct your attention back to Page 13, Lines 1

15 through 10, identifying the problem --

16               "...which resulted in participating

17               hospitals' being omitted from

18               PacifiCare's online hospital

19               directory."

20          Do you see that, sir?

21      A.  Yes.

22      Q.  To be clear, you're certainly not claiming

23 this is the first time you've ever seen problems

24 associated with whether a provider is properly listed

25 in the directory, correct?
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 1      A.  Correct.

 2      Q.  That's a challenge that companies face

 3 irrespective of the use of an EPDE feed, correct?

 4      A.  Yes.

 5      Q.  Was that something -- online directories, was

 6 that something that you had responsibility over at

 7 First Health?

 8      A.  Yes.

 9      Q.  That's not a network management issue, sir?

10      A.  Well, they have responsibility for data, but

11 my IT organization had responsibility for the transport

12 and management of that data.

13      Q.  Who was responsible for updating the

14 directories?  It was network management, correct?

15      A.  Correct.

16      Q.  Now, to be clear, sir, the specific issue

17 identified by you in your written testimony was in fact

18 corrected, right?

19      A.  Say again, please?

20      Q.  The issue you identified around the online

21 directories was in fact corrected, right?

22      A.  Could you show me where that is?

23      Q.  We haven't left this area here, sir.  Still

24 referring to Page 13, Lines 1 through 10.

25      A.  Page 13 -- was not corrected until eight
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 1 months after the loss.  Yes.

 2      Q.  It was, in fact, corrected?

 3      A.  Eight months later.

 4      Q.  Is that a yes, sir?

 5      MR. GEE:  I think he answered it.

 6      THE WITNESS:  Yes.

 7      MR. VELKEI:  Q.  Let's spend a little time, then,

 8 if we can, on the issue of the corporate TIN.  To be

 9 clear, you're not contending this is the first time

10 you've ever seen problems with a taxpayer

11 identification number, are you, sir?

12      A.  No, I'm not.

13      Q.  These challenges companies face even without

14 an EPDE, correct?

15      A.  Correct.

16      Q.  To be clear, your testimony only relies upon

17 one e-mail on this particular issue, correct?

18      A.  I'm not -- I don't know if that's true.  It

19 certainly is in one e-mail, but it seems to me that

20 there was other information around this.

21      Q.  Seems to you there was other information, sir?

22      MR. GEE:  Is that a question?

23      THE WITNESS:  I read a lot of information about --

24      THE COURT:  All right.

25      MR. GEE:  Wait, wait.  Objection, vague.
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 1      THE COURT:  Sustained.

 2      MR. VELKEI:  Q.  There is only one exhibit that's

 3 referenced in your written testimony in support of this

 4 particular issue, correct?

 5      A.  Correct.

 6      Q.  And that's Exhibit 955?

 7      A.  Correct.

 8      Q.  Now, the statement:

 9                    "This issue was not

10               identified until November

11               2007, almost a year and a

12               half after the EPDE go-live

13               date."

14          You're assuming that that was an issue from

15 the outset, correct?

16      A.  Yes, I believe so.

17      Q.  And yet you never tested that assumption, did

18 you, Mr. Boeving?

19      A.  No.  I'm not sure how I would have done that.

20      Q.  So what did you base this assumption on, then,

21 that this issue occurred at the outset of EPDE going

22 live?

23      A.  Based on reading the transcripts and the

24 dates.

25      Q.  What particular transcripts, sir?
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 1      A.  The transcripts from the Lippincott testimony

 2 and the exhibits primarily from his testimony.

 3      Q.  Have you heard it said that the earliest this

 4 could have become an issue was in March of 2007, sir?

 5      A.  No, I don't recall.

 6      Q.  Now, your testimony is that you read all of

 7 Mr. Lippincott's testimony in this case, correct?

 8      A.  Correct.

 9      Q.  I'd like to show you some excerpts from that

10 testimony.  And I'm going to show you pages from 17308

11 and 17309 from Mr. Lippincott's testimony.  And so the

12 record's clear, we've highlighted beginning at Line 11

13 of Page 17308 through following page at Line 3.

14          So why don't you take a moment to look that

15 over, sir, and let me know when you're done.

16      A.  Okay.  Ready.

17      Q.  So questioning from Mr. Strumwasser beginning

18 at Line 13:

19                    "Can you explain what that

20               is and maybe refer to Page 4 for

21               what --"

22                    Answer:  "Sure.

23      MR. STRUMWASSER:  Are we sure that's my question?

24      MR. VELKEI:  Oh, I'm sorry.  That might be

25 Mr. McDonald's.
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 1                    "So this was an issue I

 2               believe we talked about previously,

 3               where we did identify this as an

 4               EPDE issue where, when there was

 5               multiple billing or combo addresses

 6               in place, when a -- an individual

 7               provider that was part of a group

 8               would have a demographic change,

 9               that change would also be applied

10               inappropriately to the group

11               record."

12                    "Okay.  To your understanding,

13               when is the earliest that issue

14               could have commenced as being an

15               issue?"

16                    Answer:  "This would have

17               been with the deployment of the

18               fee schedule crosswalk.  So March

19               of 2007 would have been the

20               point where this error was

21               first introduced."

22          You essentially ignored that testimony for

23 purposes of your report, correct, Mr. Boeving?

24      A.  I wouldn't characterize it that way, no, sir.

25      Q.  You certainly didn't address it in your
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 1 written testimony, did you, sir?

 2      A.  I did not.

 3      Q.  Are you offering in connection with your

 4 testimony evidence that would refute the sworn

 5 statement by Mr. Lippincott that the earliest this

 6 could have been an issue was in March of 2007?

 7      MR. GEE:  Vague as to "issue."

 8      THE COURT:  Well, we're talking about this combo

 9 address issue.  I'll allow it.

10      MR. GEE:  I'm sorry.  With the clarification, your

11 Honor?

12      THE COURT:  It's what the issue is in this

13 particular --

14      MR. VELKEI:  Your Honor, to be clear, it's when

15 this issue that Mr. Boeving has identified as the

16 overwriting of certain corporate group records, when

17 the earliest that could have been introduced.

18      THE COURT:  Okay.

19      MR. VELKEI:  Could you read that back for the

20 witness, please?

21          (Record read)

22      THE WITNESS:  No, I'm not offering any evidence to

23 refute this statement.

24      MR. VELKEI:  Q.  All right.  Why don't we take a

25 look then, if we can, at Exhibit 955, sir.  Give me one
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 1 second.  I'll present you with a copy of that.

 2      THE WITNESS:  Okay.  I'm ready.

 3      MR. VELKEI:  Q.  To be clear, this e-mail was

 4 specific to a particular provider, correct?

 5      A.  Yes.

 6      Q.  That was Sharp Memorial Hospital?

 7      A.  Yes, sir.

 8      Q.  All right.  I'd like to direct your attention

 9 if I can to the second -- it says "General Issue.

10          You would agree with me, would you not,

11 Mr. Boeving, that the e-mail identifies that

12 "unintended changes may be incurred," not "will be

13 incurred," correct?

14      A.  That's what it says, yes, sir.

15      Q.  In fact, it would only occur when separate

16 information is also not sent to update the corporate

17 TIN owner, correct?

18      A.  That's correct.

19      Q.  Now, nowhere in your testimony do you document

20 the extent to which this is a problem, do you, sir?

21      A.  No, I don't believe so.

22      Q.  And the same is true for the problems

23 identified with regard to the provider directory issue,

24 correct?

25      A.  With regard to the provider directory issue,
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 1 do I not provide -- I'm sorry.  Would you rephrase that

 2 for me?

 3      Q.  Nowhere in your testimony do you document the

 4 extent to which that was a problem, correct?

 5      A.  "That" as the directory problem we're talking

 6 about now?

 7      Q.  Yes, sir.

 8      A.  The extent to which it was a problem?  Again,

 9 I'm having a problem with the word "extent."

10          I documented, but I'm not sure what you mean

11 by "extent."

12      Q.  You didn't quantify how large a problem it

13 was, sir, correct?

14      A.  Correct.

15      Q.  And, Mr. Boeving, you're not contending to be

16 an expert on EPDE?

17      A.  No, sir.

18      Q.  What steps, if any, did you take to

19 familiarize yourself with this specific tool -- this

20 particular tool that was employed by PLHIC?

21      MR. GEE:  Objection, are you referring to the EPDE

22 itself or the process?

23      MR. VELKEI:  Yes.  Well, let's start with the EPDE

24 itself.

25      THE WITNESS:  I really relied on the information
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 1 that was provided to me, the transcripts of the

 2 testimonies, the exhibits, particularly from

 3 Mr. Lippincott.

 4      MR. VELKEI:  Q.  So you didn't do any independent

 5 investigation, correct?

 6      A.  I don't see how I could, no, sir.

 7      Q.  You don't have any experience yourself with

 8 this particular tool, correct?

 9      A.  I do not.

10      Q.  I'd like to turn if we can to the subject

11 matter, then, of returned checks.

12          So reference you back to your testimony at

13 Page 12 on that issue, it's really at the top of the

14 page.

15          In fact, maybe -- it even begins at the bottom

16 of Page 11, beginning Line 24:

17                    "The controls for this

18               complex EPDE process were

19               insufficient at the initial

20               roll out and did not get

21               enhanced to a level that

22               satisfied basic quality

23               needs.  One recurring

24               EPDE-related issue that caused

25               problems with provider addresses
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 1               illustrates many of United's

 2               deficiencies in executing

 3               complex integration tasks."

 4          If I understand correctly, the problem that

 5 you're then identifying is this problem of returned

 6 checks, checks being sent to the wrong addresses,

 7 correct?

 8      A.  Yes.

 9      Q.  Now, Mr. Boeving, you're not contending that

10 PLHIC is the only health plan that has ever had checks

11 returned to them, are you?

12      A.  No, sir.

13      Q.  You recognize there's a whole host of reasons

14 why checks get returned, right?

15      A.  Correct.

16      Q.  This is something every company has to deal

17 with; isn't that true, sir?

18      A.  That's true.

19      Q.  This is not something with which you had

20 oversight at First Health, correct?

21      MR. GEE:  Ambiguous as to "this."

22      MR. VELKEI:  "This" being --

23      THE COURT:  Returned checks?

24      MR. VELKEI:  -- returned checks.

25      THE WITNESS:  I had oversight on systems that
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 1 impacted things like returned checks, yes.

 2      MR. VELKEI:  Q.  But you weren't responsible for

 3 managing the volume of returned checks?

 4      A.  I was not.

 5      Q.  Now, Mr. Boeving, you are not holding PLHIC or

 6 United to a standard of perfection, are you, sir?

 7      A.  No, sir.

 8      Q.  You would agree that wouldn't be fair,

 9 correct?

10      A.  Correct.

11      Q.  If I understand your written testimony -- I'm

12 going to direct your attention to Page 12 and, in

13 particular, Lines 16 -- 16 through 17:

14                    "First, United began

15               receiving complaints from

16               providers as early as June

17               2006 that claim payment checks

18               were being sent to previous

19               addresses."

20          Is it your testimony, sir, that this problem

21 of returned checks did not occur before June of 2006?

22      A.  No, I don't think I state that it did not

23 occur before June of 2006.

24      Q.  Is your testimony then that there was a higher

25 incident of returned checks than what the company had
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 1 historically experienced?

 2      A.  No, that's not my testimony.

 3      Q.  You testify that it resulted in a large number

 4 of provider checks, but your testimony doesn't document

 5 what that number is, correct, sir?

 6      A.  Correct.

 7      Q.  You really don't know what that number is, to

 8 be fair?

 9      A.  I didn't gather that from what I read, no.

10      Q.  Isn't it in fact the case, Mr. Boeving, that

11 the volume of returned checks actually decreased after

12 EPDE went live?

13      A.  I don't know that that's -- I don't recall

14 that, no.

15      Q.  Assuming it were true, that would certainly

16 suggest that EPDE may have actually improved processes

17 around the issue, correct?

18      A.  If that were true, yes.

19      Q.  Now, you testified that you looked at Exhibit

20 604, correct?

21      A.  Did I?

22      Q.  Why don't you take a look at Exhibit B and

23 confirm that in fact that was listed as one of the

24 documents you claim to have reviewed.

25      A.  Yes, it's on my list.
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 1      Q.  Did you actually review it, sir?

 2      A.  Yes, sir.

 3      Q.  You're certain of that?

 4      MR. GEE:  Objection, vague.

 5      THE COURT:  Not "vague."

 6      MR. GEE:  Asked and answered.

 7      MR. VELKEI:  Argumentative.

 8      THE COURT:  It's argumentative.

 9      MR. VELKEI:  I'm offering objections to my own

10 questions.

11      Q.  Here is Exhibit 604, sir, so you may want to

12 write that down.  And take as much time as you need to

13 look that over.

14          Mr. Boeving, take as much time as you need to

15 look at it.  I'm going to be asking you questions about

16 Page 6 of that deck.

17          And, Chuck, if you could put that up on the

18 screen, I would appreciate it.

19          Just let me know when you're done, sir.

20      A.  Is Page 6 the --

21      Q.  It's Bates No. 123769.

22      A.  Thank you.

23          Okay.  I think I'm ready.

24      Q.  Terrific, sir.  So you've had an opportunity

25 to look at Exhibit 604?
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 1      A.  Yes, sir.

 2      Q.  Directing your attention to what's on the

 3 screen at Page 6, 604 documents the incident of

 4 returned checks over a two-year period of time

 5 beginning the January of 2006, correct?

 6      A.  Yes, sir.

 7      Q.  So that includes data on at least five months

 8 before EPDE went live, right?

 9      A.  Right.

10      Q.  In the months preceding EPDE going live --

11          So, Chuck, if you could focus on those five

12 months.

13          -- the number of returned checks never went

14 below 3,000, correct?

15      A.  Correct.

16      Q.  To be clear, do you have any sense of how many

17 checks were sent on a monthly basis?

18      A.  I don't recall.

19      Q.  Any idea?

20      A.  No.

21      Q.  The highest number of returned checks in the

22 two years reflected in this chart were in fact in the

23 months preceding EPDE going live, correct?

24      MR. GEE:  Objection, misstates the document.

25      MR. VELKEI:  Your Honor, I don't know what counsel
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 1 is talking about, but this is an expert.  If he thinks

 2 this is misstating the document, I think he's fully

 3 capable of voicing that.

 4      THE COURT:  Can you read the question back,

 5 please?

 6          (Record read)

 7      MR. VELKEI:  Q.  Let me rephrase.  Perhaps there's

 8 some ambiguity that the counsel is focused on.

 9          Looking at this on a month-by-month basis,

10 sir, the months where there are the highest number of

11 returned checks predated or preceded implementation of

12 EPDE, correct?

13      MR. GEE:  Objection.  It's either vague or it

14 misstates the document.

15      THE COURT:  Because of January '07 and April '07?

16      MR. GEE:  Exactly, your Honor.

17      THE COURT:  All right.  You want to rephrase?

18      MR. VELKEI:  Okay.  Let's try it a different way.

19      Q.  What is the highest incident of returned

20 checks over the two-year period that's reflected there,

21 sir?

22      A.  The biggest number?  Let's see.

23          Looks like April of '06 is the biggest number.

24      Q.  Two months before EPDE went live, correct?

25      A.  Correct.
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 1      Q.  What is that number, sir?

 2      A.  3678.

 3      Q.  What is the second highest number incident of

 4 returned checks in the two years that are reflected

 5 there, sir?

 6      A.  Appears to be in March of '06, 3513.

 7      Q.  So three months before EPDE went live,

 8 correct?

 9      A.  Correct.

10      Q.  And in the month that EPDE went live, if I

11 read this correctly, the number of returned checks

12 dropped from 3,050 to 1,161, correct?

13      A.  Yes, sir.

14      Q.  And it was 1,221 in the month of July 2006,

15 correct?

16      A.  Correct.

17      Q.  And it got as low as 914 in December of 2007,

18 correct, sir?

19      A.  That's what it says, yes, sir.

20      Q.  Moving on then, if we can, to your point about

21 failing to work reconciliation reports, I'd like to

22 direct your attention if we can to Page 11 and, in

23 particular, Lines 11 to 19 of your testimony.

24      A.  All right.

25      Q.  Now, you've identified only two instances
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 1 where United or PLHIC failed to work reconciliation

 2 reports, correct?

 3      A.  I think that's right.

 4      Q.  So to be clear, there's nowhere else in your

 5 written testimony where you identify any other

 6 instances or examples of United or PLHIC failing to

 7 work reconciliation reports; is that correct, sir?

 8      A.  I believe I state here somewhere about e-mails

 9 from Sue Mimick and others in Mr. Lippincott's

10 testimony that referred to this not working the reports

11 as a critical issue.  But I only give these two

12 examples here.

13      Q.  Would you identify, then, where there are

14 other examples that are identified in your written

15 testimony, sir?

16      A.  All right.  On Page 10, Line 24 is one.  I

17 have:

18                    "Ms. Mimick recognized...the

19               process suffered from serious

20               lack of effective reconciliation

21      controls, which was a recurring

22               problem..."

23      Q.  Lack of effective reconciliation --

24      MR. GEE:  I think he's still looking.

25      MR. VELKEI:  I'm sorry.
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 1      Q.  Let me know when you're done, sir.  Take your

 2 time.

 3      A.  Thank you.

 4          On Page 11, Line 8:

 5                    "As Ms. Mimick reported,

 6               'the network folks stated they

 7               have determined the RIMS data

 8               reconciliation reports are

 9               not working -- they are not pulling

10               enough mismatches.'"

11      Q.  Anything else?

12      A.  Further down on Page 11, Line 21, here

13 Ms. Mimick is expressing her frustration about the

14 inability to detect these problems via the

15 reconciliation reports, saying, "We cannot continue to

16 rely on the provider community to discover issues for

17 us."

18      Q.  Anything else?

19      A.  No, sir.  I think that's all I can see at the

20 moment.

21      Q.  Okay.  So let's kind of unwind that just a

22 bit.

23          Page 10, you cited to Ms. Mimick at Lines 24

24 to 26:

25                    "As Ms. Mimick recognized,
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 1               end-to-end processes suffer from

 2               serious lack of effective

 3               reconciliation controls, which was

 4               a recurring problem with other new

 5               processes that United implemented."

 6          Lack of effective reconciliation controls is

 7 not the same thing as failing to work the

 8 reconciliation reports that were in place, correct?

 9      A.  Correct.

10      Q.  So focusing then on that particular issue of

11 failing to work the reconciliation reports in place, do

12 you have any other testimony to offer except what's

13 included at Lines 11 to 19 of Page 11, sir?

14      A.  Other than Lines 11 to 19 of Page 11.

15      Q.  Focusing, again, specifically on the failure

16 to work reconciliation reports that were in place.

17      MR. GEE:  I'm sorry, your Honor.  Could we have

18 the question read back?  I think I misheard it.

19          (Record read)

20      MR. GEE:  Vague as to "testimony."  He's asking

21 Mr. Boeving for his testimony or testimony from other

22 witnesses who have testified in this case?

23      MR. VELKEI:  I'm focused on Mr. Boeving's

24 testimony.

25      Q.  So are there any other references in your
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 1 written testimony as to this particular issue?

 2      A.  I don't seem to find any others at this point

 3 in time.

 4      Q.  So then support for your proposition is

 5 captured in the evidence that's cited at Lines 11 to 19

 6 of your testimony Page 11, correct, sir?

 7      A.  I believe that's correct.

 8      Q.  Now, you also referenced, turning then to Page

 9 11, Line 8 to 10:

10                    "As Ms. Mimick reported,

11               'the network folks stated they

12               have determined that RIMS data

13               reconciliation reports are not

14               working -- they're not pulling

15               through enough mismatches.'"

16          You've only cited one e-mail in support of

17 that proposition.  Is there other evidence offered in

18 your testimony that supports that proposition, sir?

19      A.  I'm sorry.  What proposition are we talking

20 about?

21      Q.  That's reflected in your reliance -- that's

22 reflected in your testimony on Lines 8 to 10 at

23 Page 11.

24      A.  I'm still not understanding.

25      MR. GEE:  Objection, vague.  Are you referring to
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 1 the quote?

 2      MR. VELKEI:  I'm happy to rephrase.

 3      Q.  I'm assuming you're relying upon Ms. Mimick's

 4 e-mail to state that this -- as a more general

 5 proposition, correct, that the data reconciliation

 6 reports were not working, they were not pulling through

 7 enough mismatches?

 8      A.  Yes, I think that's right.

 9      Q.  Have you cited any evidence in support of that

10 other than this particular e-mail, sir?

11      A.  I'm having trouble with this because this is

12 the network people saying this is their opinion of why

13 they think they're not working, because there are not

14 enough mismatches.

15          And I think we're talking about reconciliation

16 reports in general and how they were not worked and how

17 they had issues with really doing what they were

18 supposed to do.

19          So this is an example of what the network

20 folks thought.

21      Q.  Well, this is an example of what Ms. Mimick

22 reported the network folks were saying, correct?

23      A.  Correct.

24      Q.  Do you have any other specific examples on

25 this issue that are offered in your testimony?
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 1      A.  I don't believe so at this time.

 2      Q.  You then go on to identify on Page 11, Lines

 3 20 to 23:

 4                    "Many problems with this

 5               process were discovered only

 6               after external customers

 7               complained to the company."

 8          To be clear, your written testimony offers no

 9 documentation of the extent of those problems, correct,

10 sir?

11      A.  The extent being the quantification of them?

12      Q.  Yes, sir.

13      A.  No, I don't.

14      Q.  You cite a quote from Ms. Mimick, but there's

15 no support for that quotation.  Do you know where that

16 comes from?

17      A.  I'm certain it comes from the Lippincott

18 transcripts that I read and the documents, the exhibits

19 attached therein.

20      Q.  Let's go to, if we can, the particular issue

21 that you identified regarding failure to work many of

22 the reconciliation reports that were in place.

23          You identified Exhibit 970, sir.  And I'd like

24 to give you a copy of that.  And why don't you take a

25 moment to look that over, and let me know when you're
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 1 done.

 2      THE COURT:  Is this going to be long?

 3      MR. VELKEI:  This particular one is not, just a

 4 couple questions.

 5      THE COURT:  After this, why don't we take a short

 6 break.

 7      MR. VELKEI:  Sounds good.

 8      Q.  Just to be clear, Mr. Boeving, I'm really

 9 going to ask you about the quotation that you cited

10 from it.

11      A.  All right.  I'm going to read this first page,

12 and then can I respond to that.

13      Q.  To be clear, that document, that quotation you

14 rely upon doesn't reflect that reconciliation reports

15 weren't being worked but that Ms. Mimick felt there

16 needed to be a more solid process in place about how

17 those reports were worked, correct?

18      A.  About how they were to work -- to be worked.

19      Q.  Right.

20      A.  Yes, I believe that's right, how the error

21 reports would be worked.

22      MR. VELKEI:  All right.  This is a good time to

23 take a break.

24      THE COURT:  Okay.

25          (Recess taken)
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 1      MR. VELKEI:  Q.  Mr. Boeving, I want to talk about

 2 the PM fatal error report.

 3          Chuck, can you put up the testimony from

 4 Page 11, Lines 11 to 19.

 5          "PM Fatal Error Report," what exactly is that,

 6 Mr. Boeving?

 7      A.  I don't know what the "PM" stands for, but it

 8 was an error report about -- that gave information

 9 about the provider loading.

10      Q.  So you don't know what specific error report

11 that was?

12      A.  I don't know what "PM" stands for, but I know

13 that the specific error report was designed to reflect

14 problems with loading of providers.

15      Q.  What kinds of claims did it relate to,

16 Mr. Boeving?

17      A.  What kinds of claims?

18      Q.  Yes.

19      MR. GEE:  Objection, vague as to "claims."  I

20 mean, line of business, provider member --

21      MR. VELKEI:  Q.  What kinds of errors was this

22 designed to detect, Mr. Boeving?

23      MR. GEE:  Asked and answered.

24      THE COURT:  Overruled.  He doesn't know.  Is that

25 the answer?  He doesn't know?
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 1      MR. GEE:  No.  He said, "I don't know what PM

 2 stands for, but I know that the specific error report

 3 was designed to reflect problems with loading of the

 4 providers."

 5      THE COURT:  Okay.

 6      MR. VELKEI:  Q.  Do you have any additional

 7 specificity around that, sir?

 8      A.  No, I don't.

 9      Q.  And I assume -- I think you assume that that

10 has some relationship or bearing on this particular

11 case?

12      A.  Yes, sir.

13      Q.  And impacts -- you understand we're talking

14 about fully insured business here, sir?

15      A.  Yes, sir.

16      Q.  You think this has some impact on fully

17 insured claims?

18      A.  That would be my assumption, yes, sir.

19      Q.  The assumption was based upon Exhibit 976,

20 which is referenced there, correct?

21      A.  Yes.

22      Q.  Well, I'd like to show you a copy of what's

23 been previously entered into evidence as 976.  And to

24 be clear, this is one of the documents that you

25 identified you reviewed?
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 1      A.  Checking that.

 2          Yes, it is.

 3      Q.  In fact, it's a document that you relied upon,

 4 right?

 5      A.  Yes.

 6      Q.  Why don't you take a moment to look that over,

 7 sir, and let me know when you're done.

 8      A.  All right, sir.

 9      Q.  The issue that's identified in Exhibit 976

10 relates to EPO and ENG records, correct?

11      A.  Correct.

12      Q.  I direct your attention the second paragraph,

13 third line:

14                         "Instead they are EPO

15                    and ENG records that failed

16                    to load."

17          Do you have any idea what EPO and ENG records

18 even are Mr. Boeving?

19      A.  Exclusive provider organization.  And I don't

20 know what the ENG stands for.

21      Q.  It's actually two lines of business that have

22 nothing to do with fully insured business in

23 California.  I assume you weren't aware of that fact,

24 sir?

25      A.  I don't know that I am.
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 1      Q.  So to clarify, you have no evidence that this

 2 PM fatal error report actually affected any business

 3 other than EPO and ENG business, do you, sir?

 4      A.  No, I don't.

 5      Q.  In particular, you have no evidence that this

 6 particular issue affected any fully insured business in

 7 California, correct?

 8      A.  Yes, sir.

 9      Q.  How about when this issue became a problem.

10 Do you even know when that happened, sir?

11      A.  I don't recall off the top of my head, no,

12 sir.

13      Q.  Give me an estimate, if you would.  When did

14 this first arise in the EPDE?  When was this first a

15 problem?

16      A.  I think it's been a problem prior to

17 acquisition and really only discovered post

18 acquisition.

19      Q.  So it has nothing to do with EPDE then, sir?

20 Is that your testimony?

21      A.  It has nothing to do with EPDE per se, yes.

22      Q.  Okay.

23      A.  It has to do with, you know, working these

24 reconciliation reports.

25      Q.  Yet you're discussing it in the context of
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 1 criticisms of EPDE, right?

 2      A.  Because the EPDE process has a lot of

 3 components in it.  And if you don't pay attention to

 4 all of the components, then the data loading can result

 5 in error.

 6      Q.  Is that a yes or a no, Mr. Boeving?  Would you

 7 like the question read back?

 8          Would you read the question back for the

 9 witness?

10      MR. GEE:  I think he answered it.

11      THE COURT:  Well, let's see.

12          Read the question back.

13          (Record read)

14      MR. GEE:  And, your Honor, can we have the answer?

15      THE COURT:  Yes, read the answer.

16          (Record read)

17      THE COURT:  Well, I'm going to sustain the

18 objection.  But you can rephrase and -- because it's an

19 answer, but it doesn't really address the issue that

20 you're talking about.

21      MR. VELKEI:  Q.  If I understand correctly,

22 Mr. Boeving, you were attributing to -- this problem of

23 the PM fatal error report and the failing to load to

24 EPDE.  Is that correct or not?

25      A.  That's correct, but what we're talking about
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 1 is EPDE, in the whole process loading data, including

 2 provider data, in order to have that controlled well,

 3 these reports, including the PM error report, needed to

 4 be monitored and served.

 5          And that's what I'm citing here, that the

 6 whole process resulted in a load problem that was not

 7 identified because of the error report was not working.

 8      Q.  That whole process has nothing to do with

 9 fully insured business, does it, Mr. Boeving?

10      A.  Apparently not, sir.

11      Q.  And I'd like to -- you said that you looked at

12 Exhibit 5539, sir.  Can you check on your list and see

13 if it's actually in there?

14      A.  5539.  Yes, sir.

15      Q.  You did look at that?

16      A.  Let me check, please.  Yes, that's on my list.

17      Q.  When was that EPO/ENG enhancement first

18 introduced into the EPDE system, sir?

19      A.  Is that on this chart somewhere?

20      Q.  You tell me.

21      A.  Well, I have to study it.

22      Q.  All right.  Take your time.

23      A.  All right.

24          Okay.  I think, to answer your question,

25 EPO/ENG was enhanced on April 23rd of '07.
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 1      Q.  Couple of years after the acquisition closed,

 2 correct?

 3      A.  Correct.

 4      Q.  I'd like to go back, if we can to Exhibit 604

 5 and that chart on returned checks.  And -- okay.

 6 Terrific.

 7          I actually wanted to look a little bit more at

 8 the first five months prior to the implementation of

 9 EPDE and then the months thereafter.

10          You would agree with me, would you not, that

11 the average number of returned checks in the first five

12 months of 2006 before EPDE went live was over 3,000,

13 correct?

14      A.  Sure.  Yes.

15      Q.  Pre-EPDE average -- and I'm going to go ahead

16 and calculate that with you, sir.  Just want to make

17 sure we get this right so we can actually get the

18 specific average.

19          3133 plus 3065 -- are you following along?

20 I'm adding up these numbers.  I just want to make sure

21 you're following along here.

22      A.  Okay.

23      Q.  Plus 3513, plus 3678, plus 3050 equals 16,439,

24 divided by 5 equals an average of 3,288 returned checks

25 in the five months preceding EPDE going live.
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 1          Do you agree with me there?

 2      A.  I believe -- I trust your calculator, yes,

 3 sir.

 4      Q.  Can you identify five consecutive months after

 5 EPDE live where the average even got to 3,000, sir?

 6 Pick any five consecutive months there.

 7      MR. GEE:  Objection.  Is he going to give him a

 8 calculator?  Does he want to --

 9      MR. VELKEI:  Q.  Here you go.  Can you name any

10 five consecutive months where the average number of

11 returned checks exceeded even 3,000 after EPDE went

12 live?

13      MR. GEE:  The document speaks for itself.

14      THE COURT:  It's a calculation.  I'll allow it.

15      THE WITNESS:  I'll agree with your point, sir.

16      MR. VELKEI:  Q.  Meaning there isn't five

17 consecutive months where it exceeded 3,000, correct?

18      A.  Correct.  Not likely.

19      Q.  What I thought I'd do is I'd just pick where

20 the numbers looked the highest -- December 2006,

21 January '07, February '07, March '07, and April '07.

22 You would agree that those would be the highest

23 incidence of returned checks post EPDE as reflected in

24 this chart?

25      A.  Seems to be, yes, sir.
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 1      Q.  I'm going to go ahead and calculate that

 2 average and see if it gets to 3,000 or not, sir.

 3          2782, plus 3394, plus 3054, plus 1788, plus

 4 3374 equals 14,392, divided by 5 -- 2,878.  Sound about

 5 right to you, sir?

 6      A.  I don't dispute it, no, sir.

 7      Q.  So fair to say, at least based upon the data

 8 reflected in this exhibit, the implementation of EPDE

 9 suggests an improvement in the number of returned

10 checks, correct?

11      A.  It depends on how we define "improvement."  If

12 I were to take some correlations and standard

13 deviations, you know, clearly it's a better number.

14 But is it an improved number?  I'm not certain.

15      Q.  Just to be clear, the worst five months as

16 reflected in this chart post EPDE, the average was

17 2,878, correct?

18      A.  Correct.

19      Q.  The average pre EPDE was 3,288, correct?

20      A.  Correct.

21      Q.  That would certainly reflect an improvement in

22 the number of returned checks during the period after

23 implementation of EPDE, correct?

24      A.  I don't know if I could qualify this as a

25 significant improvement statistically.
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 1      Q.  We're talking about an improvement.  I'm just

 2 asking for to -- you're going to agree with me --

 3      A.  The top number is larger --

 4      Q.  Excuse me, sir.

 5      MR. GEE:  Objection --

 6      THE COURT:  All right, gentlemen.  Stop.

 7      MR. VELKEI:  Q.  I just want you to agree with me

 8 that in fact this does reflect an improvement.

 9      MR. GEE:  Objection, relevance.

10      THE COURT:  Sustained.

11      MR. VELKEI:  How is this not relevant, your Honor?

12      THE COURT:  I don't care if he agrees with you or

13 not.  Move on.

14      MR. VELKEI:  Okay.  All right.

15      Q.  Moving on then, sir, if we could, to your

16 conclusions around the management of the integration

17 process.

18          Now, am I correct in your conclusion that

19 there should have been one person overseeing all of the

20 integration projects in connection with this

21 integration?

22      A.  No, sir.

23      Q.  That's not your testimony?

24      A.  That is not my testimony.

25      Q.  Okay.  Terrific.  Page 7, sir, Line 5, you
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 1 refer to something called "United's Senior Advisory

 2 Panel."  What is that?

 3      A.  That was a group of executives that were

 4 formed to really review the overall integration.  They

 5 met on a regular basis.  I believe that committee was

 6 organized and operated by Mr. Burghoff.

 7      Q.  "Senior Advisory Panel," sir?  I've never

 8 heard of that.  Is there some document that you're

 9 referring to that you've come up with that name,

10 "Senior Advisory Panel"?

11      A.  Again, I relied on the information that I

12 read.  And I believe I've seen that term referred to

13 several times.

14      Q.  So you can't identify anything in particular?

15      A.  Off the top of my head, no, sir.

16      Q.  Now, the term I've seen is the "Commercial

17 Advisory Council."  Does that sound familiar to you?

18      A.  No.  I don't think I recall that version of

19 the name, no, sir.

20      Q.  Wow.  Okay.  Now, you call it -- let's go back

21 to the senior advisory panel.  You call it "United's

22 Senior Advisory Panel."  The committee that oversaw the

23 integration of the commercial business consisted of

24 three PacifiCare officers and three United officers,

25 correct?
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 1      A.  I believe that's right.

 2      Q.  So it wasn't really United's committee.  It

 3 was a joint committee of the two companies, correct,

 4 sir?

 5      A.  It was a joint committee.

 6      Q.  That's a yes?

 7      A.  That is a yes.  But I don't understand the

 8 point here.  I guess I'm -- you asked me about this

 9 previously, about United versus PLHIC.  And I just tend

10 to use the acquired company as the label.

11      Q.  We're going in one of these "no evidence"

12 statements of yours on Page 7:

13                         "No evidence that in

14                    practice it's" --

15          I think you're talking about this senior

16 advisory panel.

17                         -- "served as anything

18                    more than a passive, hands-off

19                    team that never took

20                    responsibility for managing

21                    the integration or for

22                    addressing and remediating

23                    problems with the integration."

24          I'm somewhat confused, sir.  Is your opinion

25 that you're offering here today that this advisory
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 1 council was in fact a passive hands-off team that never

 2 took responsibility for managing the integration or for

 3 addressing the remediating problems?

 4      A.  I'm not sure what you mean by "in fact," but

 5 yes.

 6      Q.  Yet you've cited no evidence to support that

 7 proposition, correct?

 8      A.  Not correct.

 9      Q.  Can you show me in your written testimony the

10 evidence you support in connection with your conclusion

11 that the advisory council served as nothing more than a

12 passive, hands-off team that never took responsibility

13 for managing the integration or for addressing the

14 remediating problems?

15      A.  All right.

16      Q.  Where in your testimony do you have evidence

17 on that point?

18      A.  Let me check.

19      Q.  Take your time, sir.

20      A.  Listing these off as I'm finding them, on

21 Page 8, Line 21, I'm talking about Mr. McMahon's

22 testimony and that, again, he had no idea how the

23 multiple integration teams interacted, how it was

24 budgeted, and who approved the decision to reverse

25 course on RIMS and that he was unaware of any
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 1 significant problems and only learned of them after the

 2 fact, when he reviewed Ms. Berkel's presentation.

 3          He also testified that, upon learning of these

 4 problems, he did not require any corrective actions to

 5 be taken, nor did he seek to determine what persons or

 6 opinions were responsible for  the problems as

 7 described in that memo.

 8      Q.  Okay?

 9      A.  In addition, Mr. Wichmann was dissatisfied

10 with some of the results, but that dissatisfaction did

11 not cause him to become more involved or to demand any

12 specific correction actions.

13      Q.  Is this the same Mr. Wichmann who was involved

14 in a specific customer issue that we looked at a few

15 days ago, sir?

16      MR. GEE:  Vague as to "specific customer issue."

17 We looked at maybe a couple.  I'm just not sure.

18      THE COURT:  Can you be more specific, Mr. Velkei?

19      MR. VELKEI:  Q.  Do you recall we looked at a

20 document where Mr. Wichmann gotten engaged in a

21 specific customer issue, sir?

22      A.  I don't recall that.

23      Q.  Any other testimony that supports your

24 conclusions that they were passive and hands-off?

25      A.  Yes, sir.  Let me continue to process this.
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 1      Q.  Just one question, if I might, before you

 2 continue.  Your conclusions around Mr. McMahon assumes

 3 that in fact Mr. McMahon was responsible for the

 4 overall integration, correct?

 5      A.  No, sir.

 6      Q.  Well, if he's not responsible for the overall

 7 integration, why would he be required to understand the

 8 budget for such integration and how the multiple

 9 integration teams interacted?

10      A.  It's a matter of he has authority and

11 responsibility for those particular functions.  He

12 needs to -- he needs to be aware of them.  He needs to

13 monitor them.  He needs to direct corrective action.

14      Q.  So it does in fact assume that he has

15 authority and responsibility for those particular

16 actions, correct?

17      A.  For those particular actions, sir?

18      Q.  The ones you just identified, yes, sir.

19      A.  Yes, sir.

20      Q.  Okay.  So is it your testimony, then, sir,

21 that Mr. McMahon was in charge of the integration in

22 2006?

23      A.  No, it is not.

24      Q.  He wasn't in charge of the integration teams

25 in 2006 either, was he, sir?
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 1      A.  No.

 2      Q.  And yet you're criticizing him for not knowing

 3 how those integration teams interacted?

 4      A.  Yes.

 5      Q.  If he's not responsible for integration teams,

 6 why should he be charged with that knowledge, sir?

 7      A.  He was a member of the advisory panel that I

 8 described here that -- who had responsibility.

 9      Q.  So your testimony is Mr. McMahon was a member

10 of the advisory council, sir?

11      A.  Yes.

12      Q.  At what point in time?

13      A.  I don't recall.

14      Q.  From the very beginning?

15      MR. GEE:  Objection, he answered.

16      THE WITNESS:  I believe so.

17      MR. GEE:  He said he didn't recall.

18      THE WITNESS:  I don't recall.

19      THE COURT:  He can explore whether he recalls or

20 not.

21      MR. VELKEI:  Q.  I think you just said you believe

22 so before your counsel interjected.

23          Did you believe Mr. McMahon was on the

24 advisory council committee in 2006 or not, sir?

25      A.  Yes, I do.
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 1      Q.  If he wasn't on the advisory council

 2 committee, it certainly wouldn't be fair to charge him

 3 with the knowledge of that committee, correct?

 4      A.  Correct.

 5      Q.  And it certainly wouldn't be fair to use him

 6 as an example of the lack of involvement of that

 7 committee if he were not on it, correct, Mr. Boeving?

 8      A.  Correct.

 9      Q.  Anything else you want to identify in the

10 written testimony?

11      A.  Okay.  Let me get back.

12      MR. GEE:  Your Honor, may I inquire what the

13 intentions are with respect to these things that

14 Mr. Velkei keeps going up and writing.

15      THE COURT:  Sure you can.

16      MR. VELKEI:  Demonstrative, your Honor.  This is

17 just for me to keep track of what's being said.  I

18 don't intend to introduce them for any purpose.

19      MR. GEE:  I object.  These are notes that are

20 largely incomprehensible.  They're being shown to the

21 witness.  Mr. Velkei can write notes to himself on a

22 pad of paper instead of putting them up here.

23      THE COURT:  I'm not sure what the value is of

24 putting them on.

25      MR. VELKEI:  Your Honor, for my purposes, when the
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 1 witness is testifying, if he's testifying using terms

 2 "authority" and "responsibility" --

 3      THE COURT:  But you can write it down.  -- he's

 4 right.  I don't see why you have to put it up there.

 5      MR. VELKEI:  All right.  Sorry, your Honor, about

 6 the distraction.

 7      THE WITNESS:  All right, sir, just another point

 8 here on Page 9, starting with Line 5:

 9                         "Messrs. Wichmann and

10                    McMahon testified that their

11                    practice was not to assign

12                    fault or blame for problems

13                    that occur.  Wichmann explained,

14                    'If you attack people, you

15                    end up exacerbating problems.

16                    So I wouldn't go around trying

17                    to find out who was to blame

18                    for what."

19          And there's a reference there.

20      Q.  Mm-hmm.

21      A.  I attribute this to a hands-off approach.

22 When you don't manage accountability, you are not able

23 to effect corrective action and proper management

24 control.

25      Q.  Is that, then, the extent of your evidence
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 1 that you're offering in support of this conclusion,

 2 sir?

 3      A.  Up to this point, sir.  I'm still searching.

 4      Q.  Take your time.

 5      A.  Thank you.

 6          All right.  Page 13, at the bottom of the

 7 page, starting with Line 27.  My testimony says that:

 8                         "Business leaders did not

 9                    assert their appropriate role

10                    in controlling systems or

11                    processes that affected their

12                    areas, especially in their

13                    interactions with the IT

14                    department. In my experience,

15                    business leaders are actively

16                    involved in the IT functions

17                    that are supposed to serve

18                    their business."

19      Q.  Mr. Boeving, are you -- is it your testimony,

20 sir, that, when you're referring to business leaders,

21 you're talking about the advisory council that was

22 managing the entire integration?

23      A.  This does not refer to the advisory --

24      MR. GEE:  Wait.

25          Objection, assumes facts not in evidence, the



19438

 1 advisory council was managing the entire integration.

 2      MR. VELKEI:  Would you read the question back,

 3 please?

 4          (Record read)

 5      THE COURT:  So --

 6      MR. VELKEI:  I can rephrase.

 7      THE COURT:  All right.

 8      Q.  Mr. Boeving, are you referring to the advisory

 9 council when you talk about business leaders on

10 Page 13?

11      A.  No, sir.

12      Q.  So I'm focused right now on the proposition

13 that the -- what you call the United senior advisory

14 panel, they were hands-off, didn't take responsibility

15 for the integration, and failed to get involved in

16 remediating issues.  You've identified certain

17 evidence.  Is there any more in your written testimony

18 that supports this proposition, sir?

19      A.  No.  I don't believe so.

20      Q.  Okay.  I'd like to show you what's been

21 previously marked into evidence as Exhibit 427.  We did

22 this double-sided, sir, so -- trying to save on paper.

23          My first question to you is have you seen the

24 document before?

25      A.  Yes.  Yes, sir, I've seen this document.
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 1      Q.  Okay.  You want to take a moment to look that

 2 over, sir?

 3      A.  Thank you.  All right, sir, I've looked it

 4 over.

 5      Q.  This document, Exhibit 427, reflects the

 6 commercial governance structure for the PacifiCare

 7 United integration in 2006, correct?

 8      A.  Correct, sir.

 9      Q.  I'd like you to turn your attention, then, to

10 Page 4, and in particular, the members of the advisory

11 council.

12          Could you blow that up, please, Chuck.

13          Do you see that, sir?

14      A.  Yes.

15      Q.  Mr. McMahon is not included on that list of

16 advisory council members, is he, sir?

17      A.  He is not.

18      Q.  So in fact, going back to the question I posed

19 to you about evidence that supported your conclusion

20 that members of the advisory committee took a passive

21 approach, the only evidence that you believe that would

22 support that proposition would be the statements you

23 make about Mr. Wichmann on Page 9, correct?

24      A.  Yes, correct.

25      Q.  And this clearly shows that the advisory
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 1 council is the one in charge of the integration,

 2 correct, sir?

 3      A.  I'm not sure that it clearly shows that.

 4      Q.  Does it show anybody above them?

 5      A.  No, it doesn't.

 6      Q.  Back to the members of the management

 7 committee.

 8      A.  Uh-huh.

 9      Q.  There are in fact three members from

10 PacifiCare on that committee, correct?

11      A.  Correct.

12      Q.  Could you identify who they are, sir?

13      A.  Mr. Frey, I believe.

14      Q.  Okay.

15      A.  And Scott.

16      Q.  Okay.

17      A.  And I believe Black.

18      Q.  It's actually Mr. Bowlus?

19      A.  Mr. Bowlus.  All right.

20      Q.  This would reflect one of the PacifiCare

21 leaders was considered to be a lead of that advisory

22 council, correct, sir?

23      A.  I believe that's right.

24      Q.  Why don't we turn if we can, then, to Page 5

25 of the document.  You kind of have to flip it a
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 1 different way.

 2          "Integration Tollgate Framework."  Do you see

 3 that term, "tollgate" at the advisory council level?

 4 You've got a key -- let me just go up there to show you

 5 where I'm pointing.

 6          So you've got the key here, and then several

 7 points at which you see this symbol of the tollgate,

 8 right, "Discovery," "Investigation," "Planning."

 9          Have you seen this term before "Tollgate," at

10 the advisory council level?

11      A.  Only on this document.

12      Q.  In fact, it means that the advisory council

13 must approve any decisions that are reflected where

14 this is actually this tollgate symbol on the document,

15 correct?

16      MR. GEE:  Objection, no foundation.

17      THE COURT:  If he knows.

18      THE WITNESS:  I don't know.

19      MR. VELKEI:  Q.  Did you look into that issue?

20      A.  I did not.

21      Q.  Do you have anything -- let me then turn to

22 the next page -- or the next document.

23          We previously looked at Exhibit 5600, sir.

24 And if you could pick that up and we'll take another

25 look at it, I'd appreciate it.
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 1      A.  All right.  I have that.

 2      Q.  Page 15, sir.

 3      A.  All right.  I have that.

 4      MR. GEE:  I'm sorry.  Can you hold just one

 5 second.

 6      MR. VELKEI:  Sure.

 7      MR. GEE:  Page 15 you said?

 8      MR. VELKEI:  Yeah.

 9      MR. GEE:  Thank you.

10      MR. VELKEI:  Q.  Now, to be clear, this is the

11 integration plan for the area in which you have some

12 expertise, IT, correct?

13      A.  Yes, it seems to be.

14      Q.  All right.  So then turning if we can to that

15 Page 15, this chart which is titled "PHS/UHC Commercial

16 Integration Governance Process" puts the advisory

17 council committee at the top in terms of making all

18 major decisions, correct?

19      A.  Seems to be that.

20      Q.  And Mr. McMahon does not appear on this

21 document either, does he under the term "Advisory

22 Council Committee," correct?

23      A.  Right.

24      Q.  The statement says, "Decision-making flow,

25 approval, major business decisions are presented to the
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 1 advisory council for approval."

 2          Do you have any evidence that would suggest

 3 that is not in fact the case, sir?

 4      A.  No, I don't.

 5      Q.  So to be clear, you offer no testimony that

 6 would dispute that proposition, correct?

 7      A.  No.

 8      Q.  The statement, "Approved business decisions

 9 are communicated across project teams," do you have any

10 testimony that would dispute the fact that that did in

11 fact occur, sir?

12      MR. GEE:  Vague as to "testimony."  Are you

13 referring to his direct or --

14      THE COURT:  I assume he's talking about in the

15 document.

16      MR. VELKEI:  Yes, your Honor.

17      THE WITNESS:  Consistent with the document?  Yes.

18      MR. VELKEI:  Q.  Now, you understood, did you not,

19 Mr. Boeving, that the advisory council met on a monthly

20 basis to review and approve such integration-related

21 business decisions, correct?

22      A.  Correct.

23      Q.  Beginning in January of 2006 and continuing

24 through 2007, correct?

25      A.  I believe so.
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 1      Q.  So you're not offering any testimony that

 2 would dispute that those meetings in fact occurred,

 3 correct?

 4      A.  Correct.

 5      Q.  There are rather extensive materials that were

 6 presented in connection with those meetings, correct,

 7 Mr. Boeving?

 8      A.  Correct.

 9      Q.  Did you take the time to look at those?

10      A.  Yes, sir.

11      Q.  Did you consider them in connection with your

12 conclusion that the advisory council committee took a

13 passive approach without taking responsibility for the

14 decisions related to the integration?

15      A.  Yes, sir, I did.

16      Q.  And despite the existence of those documents,

17 it is still your view that the advisory council really

18 didn't take any kind of meaningful role in the

19 integration process, correct?

20      A.  Correct.

21      MR. VELKEI:  Let's look at those documents, sir.

22          I'd like to introduce as exhibit next in order

23 5608, which is an e-mail from Mr. Greenberg to

24 Ms. Berkel that attaches materials related to an

25 advisory council meeting in February of 2007.
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 1      THE COURT:  5608, and it's attachment e-mail with

 2 a top date of February 13th, 2007.

 3      MR. VELKEI:  I think it probably makes sense,

 4 given the length of the document, your Honor, that this

 5 be our last document before the break.

 6      THE COURT:  Sure.

 7      MR. GEE:  How are we doing on time?

 8      MR. VELKEI:  We're getting there.  I do have some

 9 concerns, to be honest with you.  We should finish in

10 the early afternoon.  But if, in fact, it is the view

11 that you guys have a couple of hours of redirect, I

12 don't see this witness finishing today.

13      THE COURT:  We'll go off the record.

14          (Discussion off the record)

15      MR. VELKEI:  Why don't you take some time to look

16 this over, sir.  I'm not going to -- to be clear, just

17 so you have in mind what I'm looking for, I'm not going

18 to be asking a lot of detailed questions about the

19 substance of specific issues identified in here.  I

20 just want to you to have some familiarity with the

21 documents that are in there.

22      THE WITNESS:  Understand.

23      MR. VELKEI:  Okay?

24          (Respondent's Exhibit 5608, PAC0652910 marked

25           for identification)
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 1          (Discussion off the record)

 2      THE WITNESS:  All right, sir.  I've scanned the

 3 document.

 4      MR. VELKEI:  Q.  Let's turn to the next page, sir.

 5 It's the Bates No. 167924.  It's the first page of

 6 what's called a "PHS Commercial Integration - Business

 7 Decision Log."  Do you know what that is, sir?

 8      A.  I believe so.

 9      Q.  Do you want to give me your views of that?

10      A.  It's logging the decisions that were made in

11 this integration process.

12      Q.  So it's basically presenting an update to the

13 advisory committee and others with regard to the status

14 of various decisions related to the integration,

15 correct?

16      A.  That's correct.

17      Q.  So it provides project codes, right?  The very

18 first column there, sir.

19      A.  Yes.  It labels the project by codes, yes.

20      Q.  Is the status of the project the business case

21 in terms of "in progress," "approved," "on hold"?  Do

22 you see that, sir?

23      A.  I do.

24      Q.  There's a number of fields of information

25 related to each of those decisions, correct?
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 1      A.  Yes.

 2      Q.  Including who the person -- including the

 3 owner or the particular officer who's accountable for

 4 each of those projects, correct?

 5      A.  I see that.

 6      Q.  And the business decision that needs to be

 7 made, correct, sir?

 8      A.  Correct.

 9      Q.  You would agree with me, would you not, that

10 this reflects a high degree of organization?

11      MR. GEE:  Vague as to "organization."

12      THE COURT:  Overruled.  It's his word.

13      THE WITNESS:  I'm having trouble with the word

14 "organization."  But it clearly is a lot of structure.

15      MR. VELKEI:  Q.  Okay.  And they're taking this --

16 the company seems to be taking this pretty seriously,

17 correct?

18      A.  I can't draw that impression.  I --

19      Q.  It would appear that -- I'm sorry?

20      A.  I can't draw that impression since there is a

21 lot of detail here, and there is a lot of structure.

22 But my issue is was this, in fact, brought into an

23 action plan and implementation.

24      Q.  You don't consider this to be a form of action

25 plan, sir?
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 1      A.  No, sir.

 2      Q.  Mm-hmm.  The document also tallies up which

 3 decisions have been approved, are in progress, haven't

 4 been started, submitted, canceled, and on hold,

 5 correct?

 6      A.  Yes.

 7      Q.  And when they're talking about the approvals,

 8 they're referencing in particular the advisory council

 9 approvals that are required, correct, sir?

10      A.  Correct.

11      Q.  And do you have any reason to dispute that

12 each of the persons that are identified as the owner of

13 that particular project weren't in fact being held

14 accountable?

15      A.  Not sure about each, but really, just to refer

16 back to my testimony, it seems like that was not part

17 of certainly Mr. Wichmann's philosophy.

18      Q.  I'm pointing you to the identification of

19 owners of each of these projects.  Do you have any

20 reason to -- do you have any basis to dispute that in

21 fact these were the owners that were to be held

22 accountable for these projects?

23      THE WITNESS:  This is what the document says.

24      MR. GEE:  Objection, asked and answered.

25      THE COURT:  Overruled.
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 1      THE WITNESS:  This is what the document says.

 2      MR. VELKEI:  Q.  So are you offering testimony,

 3 sir, written testimony, that would dispute in fact that

 4 the various owners that are identified in these

 5 business decision logs weren't in fact accountable for

 6 those projects?

 7      A.  My impression really, from the whole weight of

 8 everything I read, indicates that it was not a

 9 management style to hold these individuals in fact

10 accountable.

11      MR. VELKEI:  Would you read that question back for

12 the witness.

13          And then it seems to me it's a yes or no, sir.

14 Either you are or you aren't disputing.

15      THE COURT:  When you say "written testimony," are

16 you talking about his written testimony that's been

17 offered?

18      MR. VELKEI:  Yes, your Honor.

19      Q.  Yes or no, sir?

20      A.  I'm afraid I've lost it.  I need to have the

21 question read back one more time.  I'm sorry.

22          (Record read)

23      THE WITNESS:  My answer is, yes, referring to my

24 testimony about the statements from Mr. Wichmann.

25      MR. VELKEI:  Q.  And only limited to those
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 1 statements -- those references, sir?

 2      A.  In my document, yes, sir.

 3      Q.  Let's turn, if we can, then, to PAC 167941.

 4 I'm not sure which page number.  There's a couple

 5 documents in here, so if you just refer to that Bates

 6 number in the bottom right-hand corner.

 7      A.  971?

 8      Q.  941, sir.

 9      A.  Thank you.

10      THE COURT:  They're double-sided?

11      MR. VELKEI:  Yes.

12      THE WITNESS:  All right.

13      MR. VELKEI:  Q.  You've seen this project summary,

14 sir?

15      A.  Yes.

16      Q.  Pretty detailed analysis of the status of a

17 variety of projects, correct?

18      MR. GEE:  Objection, vague as to "pretty

19 detailed."

20      THE COURT:  Well, in his opinion.  I'll allow it.

21      THE WITNESS:  Yes, it's detailed.  But I wouldn't

22 say that it was an analysis.

23      MR. VELKEI:  Q.  Okay.  If you turn to the next

24 page, sir, that grid, do you have any basis to

25 challenge sort of the fact that this was -- the updates
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 1 that were provided in these summaries were in fact

 2 accurate with respect to the projects involved in the

 3 integration?

 4      THE COURT:  This is 167942?

 5      MR. VELKEI:  Yes, your Honor.

 6      THE WITNESS:  No, I have no ability to testify

 7 whether this is accurate or not.

 8      MR. VELKEI:  Somebody seemed to be keeping pretty

 9 close track of these things, correct?

10      MR. GEE:  Calls for speculation.

11      THE COURT:  I'll allow it.

12      THE WITNESS:  Tracking, yes.  Management, no.

13      MR. VELKEI:  Q.  And you understand that these

14 were provided to the advisory council meeting committee

15 on a monthly basis, sir?

16      A.  Yes, I do.

17      Q.  All right.  Turning then to Bates No. 67891.

18      A.  891.

19      Q.  Yes.  The rest of this document reflects a

20 very detailed analysis or presentation of various

21 integration projects that were pending before the

22 advisory council committee, correct?

23      THE COURT:  I'm sorry.  I haven't got 891.

24      MR. GEE:  Yes, I've --

25      MR. VELKEI:  I'm sorry.  167891, your Honor.
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 1      THE COURT:  Looks like that?

 2      MR. VELKEI:  Exactly.

 3      Q.  Mr. Boeving, looks like this, exactly.

 4      A.  Okay.  Got it.

 5      Q.  So there's a question pending, sir.

 6      MR. GEE:  Can we hold on just for one second?

 7      THE COURT:  Sure.

 8      MR. GEE:  I think there are some pages that may

 9 have been skipped.

10      THE COURT:  I think it's that these are -- there's

11 multiple documents in this, and they're not in page

12 order.

13      MR. VELKEI:  We didn't include all of them because

14 there was just too much, your Honor.  So we included

15 the decision log, the summary, and then the

16 presentation.

17      MR. GEE:  So I just want to make sure I'm not

18 missing pages.  It skips from 167961 to 167891?

19      MR. VELKEI:  That's correct.

20      MR. GEE:  Now we're on 891?

21      MR. VELKEI:  That's it.  You got it.

22      THE COURT:  Okay.  Now I lost the question.

23          (Record read)

24      MR. GEE:  Objection, vague as to "rest of this

25 document."
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 1      THE COURT:  Okay.  You're talking about the

 2 presentation part?

 3      MR. VELKEI:  Yes, your Honor.

 4      THE COURT:  Starting on 891 and going through --

 5 what?

 6      MR. VELKEI:  Yes, going through 923.

 7      MR. GEE:  The end.

 8      THE COURT:  To the end.  All right.

 9      MR. VELKEI:  Could you read that question back?

10          (Record read)

11      THE COURT:  Is that a question?

12      MR. VELKEI:  Q.  Correct?

13      THE WITNESS:  Well, my response is detailed, yes;

14 analysis, no.

15      MR. VELKEI:  Q.  Okay.  You don't think that this

16 reflects analysis, sir?

17      A.  No, sir.

18      Q.  Let's take an example, 167896, Topic No. 1,

19 "Access and Health Care Costs."

20      Q.  Your testimony, sir, if I understand

21 correctly, that this page for example doesn't analyze

22 the particular issue that was being presented to the

23 committee?

24      MR. GEE:  Objection, relevance.  This appears to

25 be all Washington.
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 1      THE COURT:  Yes.  I assume you're just asking as

 2 an example for analysis?

 3      MR. VELKEI:  Exactly, your Honor.

 4      THE COURT:  I'll allow it for that, but yes, this

 5 is Washington, not California.

 6      THE WITNESS:  No, sir, this is not what I would

 7 consider analysis.

 8      MR. VELKEI:  Q.  So you think the advisory council

 9 committee should have obtained even more information

10 than was presented here, sir?

11      A.  Not more but different.

12      Q.  What different information should have been

13 presented here, sir?

14      A.  Really the types of things I would consider

15 analysis that would focus on the projects, how they're

16 doing, how they're not doing, what the risks are, what

17 the things that are in jeopardy, whether target dates

18 are going to be missed or not, what the lacks there are

19 involved, what further things are needed for support

20 for success, how does this impact the entire overall

21 integration and other significant components -- things

22 like this I would consider in the nature of analysis.

23      Q.  All right.  Terrific.  Thank you for that

24 clarification, sir.

25          So let's stop there.  The exhibits in front of
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 1 you, you've looked at several documents.  Is it your

 2 testimony, sir, that the document -- the exhibit that's

 3 in front of you doesn't report on how the projects are

 4 doing?

 5      A.  This is a tracking document that lists the

 6 status of the project.

 7      Q.  Yes or no, sir?  Does it in fact report on how

 8 the projects are doing or not doing?

 9      A.  No.  I wouldn't be satisfied with this as how

10 the projects are doing.

11      Q.  So you don't think that this provides any

12 level of detail on the status of the projects, sir?

13      MR. GEE:  Objection, mischaracterizes his

14 testimony.

15      THE COURT:  Sustained.

16      MR. VELKEI:  Q.  Mr. Boeving, to be clear, you

17 have never before run an entire integration, correct?

18      MR. GEE:  Asked and answered.

19      THE COURT:  I assume that that's true, so let's

20 move on.

21      MR. VELKEI:  I'm sorry, your Honor?

22      THE COURT:  I'm assume that's true.  Let's move

23 on.  You're not getting anywhere.

24      MR. VELKEI:  Okay.

25      Q.  Is it your testimony, sir, that the document
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 1 in front of you doesn't present information on whether

 2 target dates are going to be missed or not?

 3      MR. GEE:  Vague as to "document."

 4      THE COURT:  Overruled.  Talking about this

 5 material that we talked about.

 6      MR. GEE:  These pages or the whole document, the

 7 whole exhibit?

 8      THE COURT:  No, we're just talking about the last

 9 pages that he identified.

10      MR. GEE:  Thank you.

11      THE WITNESS:  No, sir.  I think you would need

12 more information to provide that.

13      MR. VELKEI:  Q.  So to be clear, there are no

14 target dates included in the exhibit that's in front of

15 you; is that your testimony, Mr. Boeving?

16      A.  Yes, there are target dates.

17      Q.  There are in fact target dates?

18      A.  Yes, sir.

19      Q.  So you can't dispute that there are target

20 dates.  You just think there should be more target

21 dates?  What's missing, Mr. Boeving?

22      A.  Your question was whether they were going to

23 be missed or not.  I can't tell from this, more than

24 that these are project dates, you know, whether they're

25 in jeopardy or not.
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 1      Q.  So to the extent that it says a project is on

 2 hold or is behind schedule, you don't think that

 3 provides sufficient information on that issue?

 4      A.  It helps, but it's not sufficient.

 5      Q.  But that is provided in this documentation,

 6 correct?

 7      A.  Correct.

 8      Q.  Right.  You also said that it needs to

 9 identify what the risks are associated with the various

10 projects, correct?

11      A.  Correct.

12      Q.  Using as an example the pages in front of you

13 sir, 167896, "Risks to be monitored closely," are in

14 fact identified for the advisory council committee,

15 aren't they, sir?

16      A.  Where?

17      Q.  "Risk to be monitored closely"?

18      A.  That's a statement.  That's not a result.

19      Q.  I'm not asking you for results, sir.  In fact,

20 just using this particular page as an example on this

21 particular issue, Topic No. 1, it does in fact identify

22 what the risks are that are associated with this

23 particular issue, correct?

24      A.  It lists those risks, yes, sir.

25      Q.  Going to the next document, next -- going to
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 1 167898, sir.

 2      A.  All right.

 3      Q.  It provides detail with regard to whether or

 4 not the project is on target, correct?  And it

 5 actually -- I'm sorry.  Go ahead.

 6      A.  It gives a status in terms of yellow, here,

 7 yes.

 8      Q.  And it actually specifically identifies

 9 whether or not -- it needs to be determined whether the

10 date, the target date, could in fact be supported,

11 correct?

12      A.  Yes.

13      Q.  So fair to say, Mr. Boeving, that you haven't

14 gone through all of these advisory council committee

15 presentations in any degree of detail, have you, sir?

16      A.  Yes, I have.

17      Q.  Every single one?

18      A.  Yes.

19      Q.  For every single month?

20      A.  I'm not certain about that, but -- have I gone

21 through every single month or every single one -- I'm

22 not certain about that.

23      Q.  Which particular ones did you look at,

24 Mr. Boeving?

25      A.  I can't -- I can't recite to you which ones I
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 1 looked at.

 2      Q.  Can you identify at least one for me, sir?

 3      A.  Not off the top of my head.

 4      Q.  How about looking at your exhibits that you

 5 reviewed; can you identify one by doing that, sir?

 6      A.  No, I can't.

 7      Q.  So you don't have in mind any specific

 8 examples with regard to any of these presentations that

 9 were made to the advisory council where there was

10 information that was missing that you think should have

11 been in there, correct?

12      A.  I don't have -- that's correct.  I have no

13 specific examples.

14      Q.  Fair to say nothing is reflected in that

15 nature in your written testimony, correct, sir?

16      A.  Those specific examples?

17      Q.  Yes, sir.

18      A.  No, sir.

19      MR. VELKEI:  I think this is a good time to take a

20 lunch break, your Honor.

21      THE COURT:  Come back at 1:30?

22      MR. VELKEI:  Sounds good.

23      MR. GEE:  Thank you, your Honor.

24          (Whereupon, the luncheon recess was

25           taken at 12:07 o'clock p.m.)
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 1                     AFTERNOON SESSION

 2          (Whereupon, all parties having been

 3           duly noted for the record, the

 4           proceedings resumed at 1:41 p.m.)

 5                         ---o0o---

 6         CROSS-EXAMINATION BY MR. VELKEI (resumed)

 7      MR. VELKEI:  Q.  Good afternoon, Mr. Boeving.  We

 8 were talking a little bit about accountability, so I

 9 just wanted to explore that topic just a little bit

10 further with you, sir.

11          I'd like you to turn to your written testimony

12 at Page 4.

13      A.  Yes, sir.

14      Q.  If I understand correctly, one of the

15 criticisms is that PacifiCare and United executives

16 were engage in blaming others instead of trying to seek

17 to correct those problems.  Is that what you said, sir?

18      A.  Yes.

19      Q.  Let me make sure I get that testimony in mind.

20 Paragraph 2, Lines 20 to 21:

21                         "When problems arose,

22                    United employees, including

23                    management, engaged in blaming

24                    others instead of seeking to

25                    correct those problems."
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 1          Do you see that?

 2      A.  I do.

 3      Q.  That is one of the criticisms that you've made

 4 in connection with this integration, correct?

 5      A.  Correct.

 6      Q.  You then go on a few pages later to criticize

 7 United executives for not blaming people enough; is

 8 that true, sir?

 9      MR. GEE:  Misstates the testimony.

10      THE COURT:  Overruled.

11      THE WITNESS:  No, I wouldn't agree to that

12 characterization.  Blame is not the issue.  It's --

13 it's holding accountability.

14      MR. VELKEI:  Let's take a look at Page 9, sir.

15          Chuck, if you could pull up Page 9 beginning

16 at Line 5 and ending at Line 10.  If you would

17 highlight the first sentence and the last sentence:

18                         "Both Messrs. Wichmann

19                    and McMahon testified that

20                    their practice was not to

21                    assign fault or blame for

22                    problems that occur...but this

23                    failure to hold persons

24                    responsible for problems

25                    results in no one taking
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 1                    accountability for those

 2                    problems and no one initiating

 3                    corrective actions."

 4          That still remains your testimony today,

 5 correct?

 6      MR. GEE:  Let the record reflect he skipped the

 7 intervening sentence.

 8      THE COURT:  One line, yes.

 9      MR. GEE:  Two sentences, I'm sorry.

10      MR. VELKEI:  We'll get to that, but yes.  I mean,

11 I could read the whole thing.

12      Q.  But the point I'm trying to make, sir, is

13 you're here criticizing Messrs. Wichmann and McMahon

14 for not assigning blame, correct?

15      A.  For not assigning accountability.  The word

16 "blame" is used there.  But that's not the word I used,

17 and I would not use that word.

18      Q.  Somebody else put that word in there for you?

19 Yes or no, sir?

20      A.  I put that word in there.

21      Q.  So that is a word you used?

22      A.  Yes, it is a word I used.

23      Q.  So based upon this written testimony, you are

24 criticizing Mr. Wichmann and Mr. McMahon for not

25 blaming enough, correct?
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 1      A.  Correct, but as I said, the word "blame"

 2 doesn't carry the meaning I'm trying to convey.  I'm

 3 talking about accountability, not just blaming people.

 4      Q.  Let's go to the two sentences that your

 5 counsel pointed out that I omitted:

 6                         "As Mr. Wichmann explained,

 7                    if you attack people, you end

 8                    up exacerbating problems.  So

 9                    I wouldn't go around trying to

10                    find out who was to blame for

11                    what."

12          Again, the word "blame."  Now, you cite to

13 10633, sir.  I'm going to put that in front of you.

14 I'm not sure if this is what you intended.  So I'm

15 going to ask you what in particular about this page

16 even refers to Mr. Wichmann?

17      A.  Clearly there's nothing on this page that

18 refers to this statement here.

19      Q.  So misstate, not what you were intending to

20 cite to, I assume?

21      A.  Not what I was intending to cite to.

22      Q.  I'm going to put in front of you what I think

23 you were probably intending to cite to, which is Page

24 16033.  Now, I've added 16033 as well, and I've

25 highlighted 16032, for the benefit of counsel,
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 1 beginning at Line 22, which is the question, going

 2 through to the end of the answer there, 16033, Line 9.

 3 And I've double-sided that, sir, so you won't be

 4 confused.

 5          My first question is, did you intend to cite

 6 16033?

 7      A.  No, I don't believe so, since I don't see the

 8 quote that's in my testimony.

 9      Q.  Let me help you there if I could, sir.  16033,

10 Line 5:

11                         "If you attack people,

12                    you end up exacerbating

13                    problems."

14          And you don't -- you take out the next

15 sentence -- excuse me, sir.  Then it says:

16                         "So I wouldn't go around

17                    trying to find out who was

18                    to blame for what."

19          So it would appear that you are in fact

20 relying upon the testimony at 16033?

21      A.  It's my mistake.  I'm on this page and not

22 this page.

23      Q.  Right.

24      A.  Okay.  I see this now.  Yes, this is what I

25 intended to cite.
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 1      Q.  Did you intentionally omit part of that

 2 quotation that you reference of Mr. Wichmann's, the

 3 second sentence between those two sentences you quoted?

 4      A.  I don't recall intentionally leaving it out,

 5 but I did leave it out.

 6      Q.  To be clear, your criticism of, "This will

 7 have the effect of no one initiating corrective

 8 actions," that is your testimony, right sir?

 9      A.  Corrective action is what I'm trying to deal

10 here with, yes.

11      Q.  But in fairness, Mr. Wichmann makes clear in

12 his testimony that his objective was to engage in

13 corrective actions by discovering the root cause as

14 opposed to blaming people, correct?

15      A.  That's what this says, yes.

16      Q.                     Question:  "So is

17                    it your answer that -- is it a

18                    part of your answer that you

19                    would not seek to determine who

20                    was at fault?"

21                             "I always seek root

22                    cause.  So, yes, I would seek

23                    what the cause is.  I try not

24                    to place it on the person but

25                    rather on the -- you know, what
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 1                    the behavior was or whatnot.

 2                    And then we correct the

 3                    issues that are at hand.  If

 4                    you attack people, you end up

 5                    exacerbating problems.  So

 6                    this is -- that's just the

 7                    way I operate.  So I wouldn't

 8                    go around trying to find out

 9                    who was to blame for what.

10                    I'd try to find out where

11                    things broke down so we could

12                    correct them."

13          Do you see that, sir?

14      A.  I do.

15      Q.  So you would agree that Mr. Wichmann makes

16 clear his intention was to correct the problems, right?

17      A.  It seems from this that his intention is, by

18 his own statement, to correct the problems, yes.

19      Q.  Now, going on to the next page, you go back to

20 saying that the company executives blame --

21      THE COURT:  The next page of his --

22      MR. VELKEI:  -- testimony, yes, Page 10.

23      THE WITNESS:  Page 10.

24      MR. VELKEI:  Q.  You go back to blaming -- to

25 accusing the company executives of blaming too much,
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 1 correct?

 2      A.  Correct.

 3      Q.  This is on Page 10, Lines 20 to 21,

 4 criticizing Mr. Lippincott:

 5                         "His attempt to portray

 6                    those problems is a result of

 7                    a flawed legacy application

 8                    was counter-productive."

 9          But presumably wasn't he attempting to find

10 the root cause of the issue in doing so, sir?

11      A.  No, sir.

12      Q.  You know that for certain, sir?

13      A.  That's my impression.

14      Q.  Impression?

15      A.  Yes, sir.  That's my opinion from reading this

16 material.

17      Q.  Inferences drawn from the material that's

18 cited, sir?

19      A.  Yes, sir.

20      Q.                     "His attempt to

21                    portray those problems as a

22                    result of a flawed legacy

23                    application is

24                    counter-productive."

25          What is the significance, if any, to the fact
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 1 that you are referring to a flawed legacy application?

 2 is this blaming PacifiCare?  Is that the intention,

 3 sir?

 4      A.  No.

 5      Q.  What is the significance of the "flawed legacy

 6 application"?

 7      A.  Again, I'm not certain how to answer that.  I

 8 don't understand your question.  Could you rephrase it

 9 for me?

10      Q.  Well, let me just put it a different way, sir.

11      A.  Okay.

12      Q.  When you say "flawed legacy application," are

13 you referring to something that was created prior to

14 the acquisition?

15      A.  Yes.

16      Q.  Now, you reviewed Exhibit 958, didn't you,

17 sir?

18      A.  958?  Let me check it again.

19          Yes.

20      Q.  You did review that.  I'd like to put that in

21 front of you, if I could.

22          Mr. Boeving, let me know when you've had a

23 chance to review that, sir.  Let me just -- the

24 question that I have in on Page 6.  So if you want to

25 review anything other than that, feel free.  Just let
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 1 me know when you're done.

 2      THE COURT:  That's not the Page 6 I thought you

 3 were referring to.

 4      MR. VELKEI:  It's Bates No. 890538, just to be

 5 clear.

 6      THE COURT:  That's it.

 7      THE WITNESS:  Okay.  I think I'm ready.  I haven't

 8 scanned all of it, but I've got your Page 6 here.

 9      MR. VELKEI:  Q.  Focusing on the second sentence,

10 sir, this document shows that the legacy application

11 that you're referring to was actually implemented six

12 months after the acquisition.  Do you see that, sir?

13      A.  On Page 6, the second sentence?

14      Q.  Yes.

15      A.  Starting with, "The E2E autoload program..."?

16      Q.  You got it, sir.

17      A.  Yes, I see that.

18      Q.  That is the program you were referring to in

19 your testimony at Page 11, right, the autoload program?

20      A.  Yes.

21      Q.  Did you ever investigate whether in fact

22 Mr. Lippincott's concerns about this program were

23 valid?

24      A.  No.  I had no way to do that.

25      Q.  No way?
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 1      A.  (Shakes head negatively)

 2      Q.  Understand that this particular document which

 3 you said you reviewed showed that there were specific

 4 enhancements being made to the program to improve it,

 5 correct?

 6      A.  Correct.

 7      Q.  So rather than laying blame, Mr. Lippincott

 8 and others were actually trying to do something about

 9 the issues, correct?

10      A.  That's what this says, yes, sir.  Right.

11      Q.  And in fact, they were even focused upon the

12 California regulators.  Do you see that last sentence,

13 "Additionally, the California regulators were very

14 interested in the amount of data discrepancies in our

15 systems.  And this effort will be utilized to show our

16 efforts towards data discrepancy cleanup"?  Do you see

17 that, sir?

18      A.  I do.

19      Q.  So in part, this effort was attempting to

20 address any concerns that regulators in California

21 might have, correct?

22      A.  That's what this says.

23      Q.  I had forgotten to ask you previously, sir, on

24 Page 11 at Lines 20 to 23, you referenced your

25 testimony in some questioning --
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 1          And, Chuck, maybe you can put that up on the

 2 board.

 3                         "As a result, many

 4               problems with this process were

 5               discovered only after external

 6               customers complained to the

 7               company."

 8          There is no cite there in your written

 9 testimony.  Please identify, if you would, from your

10 written testimony, what were the specific problems that

11 were only discovered after customers complained?

12      A.  I believe there were a number of issues.  I

13 don't know that can I sit here and recite them at this

14 point.

15      Q.  You can't recite even one, sir, can you?

16      A.  Let's see if I can strain the brain here.

17          The fact that providers were complaining about

18 misrouted checks was an error that happened, you know,

19 reported from the external customers, not -- that was

20 not caught by the other process.  That's one.

21      Q.  So it is your firm conclusion that this issue

22 about returned checks was only discovered because

23 providers complained?

24      MR. GEE:  Objection, misstates his testimony.

25      THE COURT:  It's all right.  I'll allow it.
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 1      THE WITNESS:  If there were other instances of it,

 2 I'm not aware of it.  But I am aware of the fact that

 3 errors of this sort were initially discovered by the

 4 complaints from the provider.

 5      MR. VELKEI:  Would you read the question back to

 6 the witness.

 7          Yes or no, sir?

 8          (Record read)

 9      MR. GEE:  And, your Honor, could we have the

10 answer read back?

11      THE COURT:  No.  It's just a question.

12      MR. GEE:  I think he answered it, your Honor.

13      THE COURT:  I don't think he did.

14      MR. VELKEI:  Could you read that back for the

15 witness.

16          (Record read)

17      THE WITNESS:  And my response was that I did

18 identify in the materials here that certain errors were

19 reported from the provider base on initial bases that

20 were not initially discovered by the Lippincott group.

21      MR. VELKEI:  Move to strike.

22          And please read the question back for the

23 witness.

24      THE COURT:  Okay.  You need to listen to the

25 question and answer the question asked.  And you can
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 1 explain any answer.

 2          Go ahead.

 3          (Record read)

 4      THE WITNESS:  Yes, but.

 5      MR. VELKEI:  Q.  "Yes, but."  So you are in fact

 6 offering the opinion in your testimony that the only

 7 reason the returned check issue was discovered was

 8 because of provider complaints?

 9      A.  The only reason that --

10      Q.  The issue of returned checks was discovered

11 was because of provider complaints.

12      MR. GEE:  Your Honor, objection, it's vague

13 because of course everyone knows there's an issue of

14 returned checks.  And I think it's about a particular

15 returned check that a provider complained about.  That

16 was discovered because --

17      THE COURT:  That isn't what it says.  So it's fair

18 cross-examination.  If that's what he meant, then he

19 should tell us that's what he meant.

20      MR. VELKEI:  Could you read the question back for

21 the witness, please?

22          (Record read)

23      THE WITNESS:  In this particular instance, yes.

24      MR. VELKEI:  Q.  When you say "in this particular

25 instance," what do you mean by that, sir?



19474

 1      A.  I mean there may have been other problems that

 2 were discovered by the Lippincott team first and not

 3 because of provider complaints.

 4      Q.  So you're saying with regard to the returned

 5 checks, that was a result of provider complaints?

 6      A.  Yes.

 7      Q.  The only testimony for that proposition, if I

 8 understand correctly, that's offered in your testimony,

 9 is Exhibit 1021 at Page 12 Line 17, correct?

10      A.  I believe that's correct, sir.

11      Q.  There are no other specific problems

12 identified by you in your testimony that were

13 discovered only after external customers complained to

14 the company, correct?

15      A.  Could I have that repeated?

16          (Record read)

17      THE WITNESS:  So I'm not certain if there is

18 without reviewing my testimony.  I know that there were

19 other things that went wrong.  I know there were other

20 customer complaints.  So -- besides this issue with

21 returned checks.  And I can't really answer off the top

22 of my head whether my document cites those are not.

23      MR. VELKEI:  Q.  You've got the document in front

24 of you, sir.

25      A.  All right.
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 1          All right, sir.  No, I can't find any other

 2 references to errors being reported by external

 3 customers at this time.

 4      Q.  Okay.  At the beginning of this

 5 cross-examination, sir, I was testing this statement by

 6 you that you were involved in five transactions that

 7 valued at $150 million or more.  And we spent a little

 8 bit of time on the Affordable Healthcare transaction.

 9 Do you recall discussions about that, sir?

10      A.  Yes, sir.

11      Q.  You testified:

12                         "Do you recall the

13                    purchase price for that

14                    particular transaction?"

15          This is at 19097.

16                         Answer:  "Well, again,

17                    my recollection is, since I

18                    wasn't there at the time, I

19                    didn't see the financials,

20                    you know.  I believe that was

21                    around $125 million."

22          Is that still your testimony, sir?

23      A.  Yes.

24      MR. VELKEI:  I had to do a little digging.  This

25 took several days, sir, but I found the SEC statement
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 1 for that transaction, the SEC statement of Healthcare

 2 Compare Corporation.

 3          You were right.  The acquisition was in 1988.

 4 But you do not appear to be correct about the purchase

 5 price of the transaction.

 6          So I want to mark this as next in order if we

 7 could.

 8      THE COURT:  5609.

 9          (Respondent's Exhibit 5609 marked for

10           identification)

11      MR. VELKEI:  And I flagged for you the particular

12 page that I wanted you to look at, but feel free to

13 look at as much as you need to.

14          And, Chuck, if you could put that page up on

15 the screen and blow up the particular language.

16      THE COURT:  The stamp on it is November 29th,

17 1988.

18      MR. VELKEI:  Thanks.

19          This took some digging, sir.

20      THE COURT:  I can't read it.

21      MR. VELKEI:  So, Chuck, could you highlight, "The

22 purchase price of $6,182,000 was allocated to the

23 acquired assets and liabilities based upon the current

24 purchase accounting principles."

25          Maybe even, "Beginning on June 3, 1988, the
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 1 company acquired Affordable Healthcare Concepts, a

 2 Sacramento, California-based healthcare cost management

 3 firm."

 4          This is the Affordable Healthcare that you

 5 were referring to, correct, sir?

 6      A.  Correct.

 7      Q.  And this document does state that the purchase

 8 price was 6,182,000, correct?

 9      A.  I can barely read that, but I'm not sure what

10 that 6 million 180 -- whatever it is is for.

11      Q.  Says, "the purchase price of $6,182,000."  Do

12 you see that, sir?

13      A.  Purchase of what?

14      Q.  Do you see the reference to $6,182,000, sir?

15      A.  I do.

16      Q.  Are you still sticking to your original answer

17 of 125 million?

18      A.  As I said, that was an approximate number.

19 Because I wasn't there and I didn't see the financials,

20 I was trying to size it based on that type of number.

21 That is what I heard from the officers at the time.

22      Q.  Are you still sticking to your answer of

23 $125 million, sir?

24      A.  I'm sticking with it.

25      MR. VELKEI:  I don't have any further questions at
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 1 this time.

 2      THE COURT:  Do you want to do redirect now?  What

 3 do you want to do.

 4      MR. GEE:  There's no chance we're going finish.

 5 So perhaps we just pick it up Tuesday.

 6      THE COURT:  All right.

 7      MR. VELKEI:  So since Mr. McNabb is from out of

 8 town, we'd like to just start him on Wednesday morning.

 9 If the Department is going to spend an hour and a half,

10 tow hours on redirect, we will not be finished with

11 Mr. Boeving in the morning.

12          So I just think for purposes of schedules, I

13 think we should just agree to start Mr. McNabb

14 at 9:00 a.m. on Wednesday.

15      MR. GEE:  That's fine.

16      THE COURT:  That's fine.

17      MR. VELKEI:  Terrific.

18      THE COURT:  We can go off the record.

19          (Discussion off the record)

20      THE COURT:  We'll reconvene at 9:00 o'clock on

21 Monday the 8th for Mr. Davidson.

22          (Whereupon, the proceedings recessed

23           at 2:16 o'clock p.m.)

24

25
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 1 Monday, August 8, 2011               9:07 o'clock a.m.

 2                         ---o0o---

 3                   P R O C E E D I N G S

 4      THE COURT:  All right.  On the record.  This is

 5 before the Insurance Commissioner of the State of

 6 California in the matter of PacifiCare Life and Health

 7 Insurance Company.  This is OAH Case No. 2009061395,

 8 Agency No. UPA 2007-00004.  Today's date is August 8th,

 9 2011 in Oakland, California.

10          Counsel are present.  Respondent is here in

11 the person of Ms. Monk.  And I think we're calling

12 another witness; is that correct?

13      MR. McDONALD:  Yes, your Honor.  The Respondent

14 will call Mark Davidson.

15      THE COURT:  And you know what?  There was

16 something -- I'm sorry.

17          There was something filed which I left in my

18 office.  Do you have another one?

19      MR. McDONALD:  I've got copies.

20      THE COURT:  All right.

21          (Witness sworn)

22                      MARK DAVIDSON,

23          called as a witness by the Respondent,

24          having been first duly sworn, was

25          examined and testified as hereinafter
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 1          set forth:

 2      THE COURT:  So you have the supplemental?

 3      MR. McDONALD:  I do.  And we'll address that, too.

 4          Your Honor, as a preliminary matter, perhaps

 5 if I could simply introduce to your Honor two other

 6 lawyers that are here.

 7          Tom Freeman is a local lawyer with Marion's

 8 Inn.  He represents Rawlings Company, which is the

 9 employer of Mr. Davidson.

10      THE COURT:  All right.  Good morning.

11      MR. FREEMAN:  Good morning, your Honor.

12      MR. McDONALD:  And Jeffrey Swan is the general

13 counsel of Rawlings.  He's also here, present.

14      THE COURT:  Good morning.

15      MR. FREEMAN:  Your Honor, before the witness

16 begins, I wanted to raise an issue regarding some of

17 the documents that have been produced by the Rawlings

18 Company which have been designated as confidential in

19 this proceeding.  I expect some of them may be used as

20 exhibits today.

21          The witness may be testifying about

22 confidential exhibits.  And I'm not exactly sure what

23 your process is here, but to the extent that it's

24 appropriate, we would like those documents to remain

25 confidential and not publicly available as they relate
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 1 to proprietary and confidential matters relating to the

 2 Rawlings Company.

 3      MR. GEE:  The Department has no objection.  In

 4 fact, I was going to suggest that a number of the

 5 documents contain HIPAA information.  So I think we may

 6 need to --

 7      THE COURT:  Okay.  Do we need to extract that

 8 information by blacking it out?  Or do you want to just

 9 put stuff in envelopes like we were doing?

10      MR. GEE:  I don't think that will help.  I think

11 in some instances we need that information to have

12 Mr. Davidson to identify which goes with which.  So if

13 your Honor doesn't mind, I think we would prefer an

14 envelope, and that would address the Rawlings

15 confidentiality concerns.

16      THE COURT:  So what we've been doing is putting

17 those documents in envelopes, not to be opened without

18 an order of the Court.  We've been trying to refer to

19 those matters on the record in a way that doesn't

20 reveal that information.

21      MR. FREEMAN:  That sounds fine, your Honor.

22      THE COURT:  I need some envelopes.

23      MR. McDONALD:  Your Honor, there's perhaps an

24 additional wrinkle.  There are, I think, two elements

25 of the confidentiality concerns that Rawlings may have
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 1 with the questioning.

 2          One deals with the personally identifiable

 3 health information that's reflected in a lot of the

 4 documents we just talked about.  The other may be

 5 pieces of information that may be elicited in

 6 questioning that may go to proprietary confidential

 7 business information of Rawlings' business processes

 8 and the like.  I just wanted to flag that as a

 9 potential issue.

10      THE COURT:  We can --

11      MR. GEE:  I was thinking maybe we can just deal

12 with it as it comes up.

13      THE COURT:  Yes.  We can put in a protective

14 order.

15      MR. McDONALD:  Right.  Well, your Honor, in fact,

16 I think we do have -- the existing confidentiality

17 order that your Honor signed I think allows us to, I

18 think within ten days after the transcript is prepared,

19 to designate sections.  So maybe that's simply the way

20 that we would address it.  But I just wanted to alert

21 your Honor to that situation.

22      THE COURT:  That's fair.

23      MR. GEE:  That's fine.

24      THE COURT:  Does that meet your needs?

25      MR. FREEMAN:  I think it will, your Honor.  We'll
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 1 review the transcript after it's completed.

 2      THE COURT:  All right.

 3          Mr. Davidson, could you state your first and

 4 last name and spell them both for the record.

 5      THE WITNESS:  Mark Davidson, M-A-R-K,

 6 D-A-V-I-D-S-O-N.

 7      THE COURT:  So the other thing is, do I need to

 8 get -- how many envelopes do you think I need?  I had

 9 taken them out of here.

10      MR. McDONALD:  There may be quite a few.

11      MR. GEE:  Yes.  Maybe we could gather a set of --

12      MR. McDONALD:  Your Honor, maybe we could go

13 through this, and, then, I'll make an offer that I

14 don't know I can fulfill, but we'll provide you with

15 additional envelopes.

16      THE COURT:  You want to do it that way?  That's

17 okay with me.

18      MR. GEE:  Whatever's easier.

19      THE COURT:  Sure.  I'll take you up on it.

20          All right.  Go ahead.

21      MR. McDONALD:  Thank you, your Honor.

22            DIRECT EXAMINATION BY MR. McDONALD

23      MR. McDONALD:  Q.  Mr. Davidson, by whom are you

24 currently employed?

25      A.  The Rawlings Company.
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 1      Q.  And what is your current position?

 2      A.  I am director of audit production.

 3      Q.  Could you briefly describe what the Rawlings

 4 Company is?

 5      A.  We do cost recovery systems, or we try to

 6 recover overpayments for -- most of our clients are the

 7 national medical carriers within the United States.

 8      Q.  About how many employees does the Rawlings

 9 Company employ?

10      A.  More than 600.

11      Q.  In what states does your work touch?

12      A.  We are based in Louisville, Kentucky --

13 actually, LaGrange, Kentucky.  We have offices in

14 northern Kentucky and offices in California.

15      Q.  Does the work that the Rawlings Company does

16 involve claims in all 50 states?

17      A.  It does.

18      Q.  Can you briefly describe your responsibilities

19 as the director of audit production?

20      A.  My job is, in brief, to help identify possible

21 overpayments in medical claims and provide those

22 investigations to a team of auditors for research.

23      Q.  Do your responsibilities also include

24 oversight of the systems Rawlings used to secure

25 overpayments?
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 1      A.  Yes.

 2      Q.  How long have you been employed with Rawlings

 3 Company?

 4      A.  Since April 2005.

 5      MR. McDONALD:  Your Honor, I'd like to present a

 6 new exhibit.  I think it will be 5610.

 7      THE COURT:  Yes.  5610 is a resume for Mark

 8 Davidson.

 9          (Respondent's Exhibit 5610 marked for

10           identification)

11      MR. McDONALD:  Q.  Mr. Davidson, does what's been

12 marked as Exhibit 5610 fairly reflect your education

13 and employment history?

14      A.  It does.

15      Q.  Now, are you familiar with the work that

16 Rawlings performed for PacifiCare Life and Health

17 Insurance Company in 2006 and 2007?

18      A.  I am.

19      Q.  Can you briefly describe what that work was?

20      A.  We were tasked with identifying overpayments

21 and trying to recover those overpayments from the

22 providers.

23      Q.  And in connection with attempts to recover

24 those overpayments, did Rawlings send to providers

25 letters asking that the providers return the overpaid
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 1 funds?

 2      A.  We did.

 3      Q.  Now, in connection with this case, was

 4 Rawlings asked to locate letters associated with its

 5 overpayment requests for PacifiCare?

 6      A.  Yes.

 7      Q.  And do you recall about when that request

 8 came?

 9      A.  Late 2010.

10      Q.  Can you describe what you were asked to do?

11      A.  I was given a list of what PacifiCare calls

12 UIDs, which are identification numbers that they use

13 for specific Medicare -- medical claims.  And then I

14 was asked to track those claims to the associated

15 initial invoice documents for those claims and produce

16 those documents.

17      Q.  When you use the term "invoice," what does

18 that include?

19      A.  An invoice -- it is our business practice to

20 generate a cover sheet which summarizes the provider

21 and the patient in question and what the error was and

22 then attach to it the specific claims that are being

23 challenged as overpayments.

24      Q.  So in 2010, did Rawlings produce a compendium

25 of letters constituting those requests that Rawlings
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 1 sent on behalf of PacifiCare?

 2      A.  We matched documents to those UIDs, yes.

 3      Q.  Now, in early this year, did you become aware

 4 that the California Department of Insurance -- and I

 5 may refer to it as "CDI" -- had raised questions about

 6 some of those letters?

 7      A.  Yes.

 8      Q.  In connection with those questions, did you

 9 provide declarations that have been submitted in this

10 case?

11      A.  I have.

12      MR. McDONALD:  Now, let me ask that this next

13 document be marked as an exhibit.

14      THE COURT:  All right.

15      MR. McDONALD:  I guess that will be 5611, your

16 Honor.

17      THE COURT:  Yes, it will.

18          (Respondent's Exhibit 5611 marked for

19           identification)

20      MR. McDONALD:  Q.  Now, did you participate in the

21 creation of Exhibit 5611?

22      A.  Yes.

23      Q.  And let's briefly, if we can, walk through

24 what this chart shows.

25          Now, you understand that the CDI has raised
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 1 questions about a number of the Rawlings letters,

 2 right?

 3      A.  Yes.

 4      Q.  And that there are four -- strike that -- five

 5 exhibits that consist of spreadsheets that contain a

 6 compendium of those letters?

 7      A.  Yes.

 8      Q.  Now, looking at the second row on this chart

 9 that's marked 5611, how many different overpayments are

10 identified in those five spreadsheets?

11      A.  There are -- there were 243 unique overpayment

12 requests that were spread over these different

13 categories.

14      Q.  Okay.  Now, in connection with Exhibit 1004 --

15          And your Honor, if it would be helpful, I

16 think I could probably provide you a copy.

17      THE COURT:  It's not necessary.

18      MR. McDONALD:  Q.  You understand that Exhibit

19 1004 raised a question about the footers that appeared

20 on the letters and attachments that Rawlings produced?

21      A.  Yes.

22      Q.  Can you briefly explain what your response was

23 as described in your declaration?

24      A.  Sure.  In our business practice and using our

25 operational system, we have two components to an
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 1 invoice or a recovery request.

 2          One is the cover letter, which is a document.

 3 And it has its own unique template with a footer at the

 4 base.  The footer on the document for the cover letter

 5 does not have pagination, nor does it have a date.

 6          The second piece is the attachment.  The

 7 attachment is the claim detail.  And the claim detail

 8 and its attachment come from an Excel spreadsheet.  And

 9 it has its own footer, which has both page number -- or

10 pagination and date.  So it is not inconsistent to have

11 one without a footer and one to have a footer and, in

12 fact, one have pagination and one not.

13      Q.  So do you find any discrepancy when you

14 reviewed those letters and attachments in what was

15 shown in the footers with respect to the footers of the

16 letters and the footers of the accompanying

17 attachments?

18      A.  No, there was no inconsistency.  The data is

19 substantively the same.

20      Q.  And it is consistent with Rawlings' business

21 practice to issue letters and attachments that do not

22 have matching footers and page numbers?

23      A.  That is correct.

24      Q.  So to be clear, the footer issue was

25 identified in the spreadsheet that was marked Exhibit
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 1 1004.  And then the page number issue, I believe, was

 2 Exhibit 1006.  Is that your understanding?

 3      A.  That's my understanding.

 4      Q.  Let's move down to the next line -- next row

 5 of Exhibit 5611.  And this addresses a CDI challenge

 6 related to an attachment that was dated after the date

 7 on the letter.  And those were shown in the spreadsheet

 8 that was marked Exhibit 1101.  And that consisted of 99

 9 overpayments; is that your understanding?

10      A.  It is.

11      Q.  What's your response to that issue?

12      A.  When you use the operational system to reprint

13 from the detail this attachment, it will use the footer

14 and impose the date that you reprint.  So it is not

15 inconsistent to me that I would have a -- an attachment

16 reprint that has a date that is different than the date

17 of the original invoice.

18      Q.  So in what instances would the attachment

19 reprint date be -- fall after the date of the original

20 letter?

21      A.  In trying to reprint these documents in

22 support of the request from PacifiCare.

23      Q.  What information would be used to print the

24 attachment?

25      A.  The attachment and the letter, all of the data



19496

 1 that is relevant to those recovery requests are all

 2 stored in our electronic system, and all of that data

 3 is maintained over history.

 4      Q.  Is the information that's contained in the

 5 reprinted letter with the later date the same

 6 information that was sent to the provider with the

 7 attachment that was sent with the letter?

 8      A.  It is identical.

 9      Q.  Now, the next line, it reads, "Attachment

10 Dated Before the Letter," refers to Exhibit 1008 and

11 identifies that there are 26 overpayments at issue.

12 And just so I am clear to preface this question,

13 Exhibit 1008 identified a total of 125 overpayments; is

14 that right?

15      A.  That's correct, as I recall.

16      Q.  But 99 of them were the same ones that appear

17 in Exhibit 1011?

18      A.  Yes.

19      Q.  So the remainder, the 26 that were not

20 included in Exhibit 1011 are the ones that are

21 referenced here in this line?

22      A.  Correct.

23      Q.  And what is your understanding about the

24 attachments that were dated before the date of the

25 letter?
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 1      A.  It would not be an unusual practice for an

 2 auditor to print these attachments prior to the actual

 3 invoice date in support of their investigation, some of

 4 the work that they're doing.

 5          But it would also be normal business practice

 6 that, at the time of the invoice, they would print both

 7 the invoice and the attachment.

 8      Q.  Okay.  So for both those rows, does the fact

 9 that there are dates that appear on the attachment that

10 differ from the date on the letter, does that raise in

11 your mind any question about whether the attachment was

12 sent with the letter?

13      A.  No.

14      Q.  Now, the final row there, "Sent After 365

15 Days," do you see that?  That refers to another

16 spreadsheet that was marked as Exhibit 1013.  Do you

17 recall that exhibit?

18      A.  I do.

19      Q.  And that identified 79 overpayments; is that

20 your understanding?

21      A.  79 that belonged to Rawlings, I believe.

22      Q.  Well, maybe we should check that because I

23 believe it was 79 in total, only the majority of them

24 were Rawlings.

25      A.  That's what I understand.
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 1      Q.  Do you want to check Exhibit 1013 to review

 2 that?

 3      A.  No, I recall the number.

 4      Q.  Now, what's your response to the contention

 5 that the Department has raised that these letters were

 6 sent 365 days after the date that the claim was paid?

 7      A.  In all 79 of these cases, they were Medicare

 8 recoveries, which I understand, from the experts that

 9 we have at the Rawlings Company, are subject to a

10 different set of rules mandated by the federal

11 government.

12      Q.  Is it your understanding that Rawlings applies

13 that same standard when it deals with other Medicare

14 overpayment recoveries for other insurers?

15      A.  Yes, it would be general practice for all of

16 our clients.

17      Q.  Now, in the course of your work to assemble

18 documents in this case, were you able to confirm that

19 each of these letters had been sent?

20      A.  Yes.  When I had to assemble documents to

21 support the declaration, I was asked to produce the

22 detail behind my determinations.  So I took it upon

23 myself to invest probably 40 or 50 hours and sit down

24 in front of the system and produce screen prints for

25 all 243 cases and all of the details behind each of
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 1 those cases.

 2      Q.  And with respect to the work that you did, did

 3 you find that the letters had been sent on or about the

 4 date listed on the letter?

 5      A.  I did.

 6      Q.  Now, I note in this chart there's an asterisk

 7 with a footnote.  Can you explain what that refers to?

 8      A.  Yes.  When we initially produced the original

 9 documentation, it was requested by UID, so I fulfilled

10 that request.

11          But as I went through the detail of all 243

12 cases, I was able to determine that in three of those

13 cases, though we had approval to pursue those claims,

14 we never did pursue those claims.  So, therefore, those

15 letters were actually never issued to a provider.

16      MR. McDONALD:  Now, maybe I could mark this

17 compendium of documents, your Honor.  And Mr. Davidson

18 can explain what they are.

19      THE COURT:  This is one?

20      MR. McDONALD:  I think that could be marked as one

21 exhibit.

22      THE COURT:  5612 is notes produced 5/25/11.

23          (Respondent's Exhibit 5612, PAC0913756 marked

24           for identification)

25      MR. McDONALD:  Q.  Have you had an opportunity to
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 1 quickly peruse those?

 2      A.  Yes.

 3      Q.  Okay.  And does that seem to be the compendium

 4 of screen --

 5      A.  It seems to be.

 6      MR. McDONALD:  Maybe, your Honor, it would be

 7 appropriate to have marked his supplemental

 8 declaration.

 9      THE COURT:  It might be worth stating for the

10 record that there's about two inches of paperwork.  Is

11 that an agreed measurement for 5612?

12      MR. McDONALD:  It's good to me.

13      MR. GEE:  Perhaps more accurately we can identify

14 them by the Bates numbers if they go sequentially.

15      THE COURT:  Do they?

16      MR. GEE:  That's my question of Mr. McDonald.

17      MR. McDONALD:  Yes, they do.  So I can do that,

18 your Honor.  I believe they start with PAC0913756 and

19 run through PAC0914119.

20      THE COURT:  Thank you.

21          And then the 5613 is the supplemental

22 declaration of Mark Davidson.

23      MR. McDONALD:  Thank you, your Honor.

24          (Respondent's Exhibit 5613 marked for

25           identification)
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 1      MR. McDONALD:  And, your Honor, I'm sure that

 2 information in 5612 is information that should be

 3 maintained as confidential.

 4      MR. GEE:  No objection.

 5      THE COURT:  All right.  So maybe we can have you

 6 take care of that later.

 7      MR. McDONALD:  Yes.

 8      Q.  Okay.  Now going back to the chart that was

 9 marked 5611 --

10      A.  Yes.

11      Q.  You describe there were three instances where

12 a letter was not sent.

13      A.  That's correct.

14      Q.  And I believe your supplemental declaration

15 that was just marked Exhibit 5613 also identifies one

16 letter that was sent on a date different than the date

17 that appears on the letter?

18      A.  Yes.

19      Q.  Okay.  And in that instance, am I correct that

20 the letter was dated in November, but the letter was

21 actually sent in October of the year that it was sent?

22      A.  That's correct.

23      Q.  Perhaps it would be useful to just walk

24 through one example of the work that you did to confirm

25 the date that -- on which these letters were sent?
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 1      A.  Sure.

 2      MR. McDONALD:  Your Honor, I have three different

 3 documents that I think for this exercise should come in

 4 sequence.

 5      THE COURT:  Do you want them marked subsequently

 6 or all as one, then A, B, and C?

 7      MR. McDONALD:  Maybe we could just combine them.

 8      THE COURT:  Is that all right with you?

 9      MR. GEE:  Yes.

10      THE COURT:  All right.  5614 has a letter, top

11 letter 3/26/07 is A.  B is a screen shot, two pages,

12 and C is another screen shot.

13          (Respondent's Exhibit 5614 marked for

14           identification)

15      MR. McDONALD:  And maybe for the record, the

16 letter and attachment have ending Bates numbers 2907.

17 The first screen shot, the two-pager, has a Bates

18 ending 13900, and the single sheet has a Bates ending

19 13898.

20      Q.  Mr. Davidson, without making you go through

21 the exercise, I'll represent to you that the letter

22 that appears on what's now marked -- is this exhibit

23 5614?

24      THE COURT:  It is.  And I've designated it as A,

25 B, and C.
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 1      MR. McDONALD:  Great.  Thank you, your Honor.

 2      Q.  That this letter appears in Exhibit 1004 on

 3 Line 45.  It appears in Exhibit 1006 in Line 46.  And

 4 it also appears in Exhibit 1008 at Line 17 and also in

 5 Exhibit 1011 on Line 7.

 6          So the Department, with respect to this

 7 letter, raised questions about the footers, the page

 8 number, and the date on the attachment.

 9          So can you walk us through what you did in

10 your work to make an assessment about this letter and

11 attachment?

12      A.  Yes.  So the cover sheet is the document.  The

13 second sheet is the attachment -- so the document and

14 the spreadsheet attachment.

15          When I look at the cover sheet, down in the

16 bottom right-hand corner, there is a bar code.  Then

17 there is a "File No.," and then "654," a hyphen.  Then

18 I see 236901.  That is the invoice identification

19 number for the Rawlings operational system.  So I know

20 that that's my reference.

21          So I took a screen shot of -- going into my

22 operational system and entering that number, you see

23 the image that ends PAC 900.  And I confirm --

24      Q.  Okay.  If I could just interrupt you there.

25 So what you're now referring to is what's been marked
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 1 Exhibit 5614.B that begins with the page ending 900?

 2      A.  Correct.

 3      Q.  Okay.  Sorry to interrupt.

 4      A.  And this is a screen shot of our operational

 5 system.  You see highlighted at the top in reverse

 6 print there's a black background you see "GMJ

 7 PHS_RIMS," then the dollar sign "236901."  That tells

 8 me that's the invoice number, and that's the invoice

 9 that I'm looking at in this screen shot.

10          So I confirmed by -- I can cross-check and say

11 it's the same provider, "Huntington Memorial."  It's

12 the same patient "[DB]" --

13      Q.  Let's not use individuals' names?

14      A.  Oh, okay.

15      MR. McDONALD:  Can we strike that?

16      THE COURT:  Yes.  Well, can you please put an

17 initial or patient number?

18      THE REPORTER:  Yes.

19      THE WITNESS:  I'm sorry.

20      THE COURT:  Can you please put in an initial or

21 patient number.

22      THE WITNESS:  I'm sorry.

23          Halfway down this image, you see a line that

24 begins with "Tot Invoiced 1152.46."  There's a date on

25 that row that says, "Date 03/26/2007."  I know that the
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 1 operational system now has told me that an invoice was

 2 invoked on that date, 3/26/07.

 3          I can click -- over on the left-hand side of

 4 this screen are icons.  And among those icons is a

 5 diary icon.  And that takes me though this next screen

 6 shot, PAC ending 901.

 7          And when I look at this diary entry, I see

 8 about halfway down No. 236901, on 3/26/2007 at 9:43

 9 a.m. that "PHS_MC printed" for this invoice.  So I have

10 now a diary entry made by our computer system that

11 tells me that that date was the date that the invoice

12 was struck, and it is consistent with the date that I

13 see on this image for 5614.

14      Q.  I don't want to interrupt, but what next did

15 you do in the process?

16      A.  The next thing is just to make sure that the

17 attachment is the correct one associated with this

18 invoice.  So if I go back to 900, PAC ending 900, I see

19 the claim number line in this invoice.  And I can see

20 most of the information associated with that attachment

21 on that line.  But if I click on that line in our

22 operational system, I bring up the spreadsheet

23 associated with that invoice, which you see as PAC

24 number ending 898.

25          And this spreadsheet is the foundation for the
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 1 attachment.  And I can confirm that all of the data on

 2 the attachment is consistent with the data in the

 3 operational system.  So I could conclude without

 4 concern that both the invoice cover letter and the

 5 attachment were associated with this particular case

 6 and were printed and mailed on or about 3/26/2007.

 7      Q.  Let me ask you about that.  The entry that we

 8 looked at on the page ending 901 indicates the invoice

 9 was printed --

10      A.  Correct.

11      Q.  What was Rawlings' business practice to do

12 with an invoice, the letter and attachments, upon them

13 being printed?

14      A.  The business practice would be that the

15 auditor has printed the cover letter.  They would print

16 the attachment.  They would assemble them and mail them

17 as quickly as they could.  And in many cases they would

18 fax them as well to try and accelerate.

19      Q.  And let's stay on this Exhibit 5614.B, on the

20 page ending 901, the time and date entries that we see

21 there --

22      A.  Mm-hmm.

23      Q.  -- how are those entries put into the

24 computer?

25      A.  When the auditor establishes an invoice, they
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 1 click a button.  The computer date stamps the diary,

 2 enters the data on that first screen.  The computer

 3 makes those entries.

 4      Q.  Could I or someone at Rawlings go in today and

 5 put in an entry that said they printed an invoice on

 6 March 26th, 2007?

 7      A.  No.

 8      Q.  Now, based on your -- the work that you've

 9 done and your review of the materials, do you have any

10 conclusion -- can you please explain what your

11 conclusion is with respect to the letters that were

12 produced other than the three letters that you've

13 already discussed that were not sent and the one letter

14 that was sent on a date different than the date that

15 appears on the letter?

16      A.  I would conclude, as the check mark in this

17 Exhibit 5611 suggests, that all of those letters that I

18 provided were created, attachments affixed and mailed

19 on or about the dates represented on those cover

20 letters.

21      MR. McDONALD:  Your Honor, I don't think I have

22 any further questions.

23      THE COURT:  Okay.

24          Cross-examination?

25      MR. GEE:  Thank you, your Honor.
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 1               CROSS-EXAMINATION BY MR. GEE

 2      MR. GEE:  Q.  Good morning, Mr. Davidson.  My name

 3 is Bryce Gee.  I'm one of the Department's attorneys.

 4 Just a couple questions about some of the documents

 5 Mr. McDonald has just shown you.

 6          5611, the chart?

 7      A.  Yes.

 8      Q.  You had said with respect to Mr. McDonald's

 9 question -- he directed you to the second line,

10 "Attachment Dated After Letter."  And Mr. McDonald

11 asked you why this situation would pertain.  Do you

12 remember that?

13          And you responded that it would happen in

14 trying to reprint the date in support of PacifiCare.

15 Do you recall that?

16      A.  Yes.

17      Q.  You were referring to, when PacifiCare asked

18 you in 2010 to find evidence of the overpayment

19 letters, you went back and reprinted them?

20      A.  To the extent we had physical copies, we would

21 present those.  And in the absence of that and trying

22 to provide them a quick response, we would reprint from

23 the original data in the system.

24      Q.  So those dates on the attachments would be in

25 2010?
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 1      A.  I presume, yes.

 2      Q.  And back to the exhibit we were just looking

 3 at, 5614.

 4      A.  Yes.

 5      Q.  And you were looking at 5614.B.  And I believe

 6 you were looking at -- this is the screen shot with the

 7 Bates ending 3900.  Are you there?

 8      A.  Are we looking at 900?  Yes.

 9      Q.  Yes.  And I believe you were looking at about

10 halfway down the page.  And there's a date there that

11 says "3/26/2007."  Do you see that?

12      A.  Yes.

13      Q.  And you said that the operational system has

14 told you that an invoice was invoked on 3/26/07; is

15 that right?

16      A.  Yes.

17      Q.  You were referring to that date, the

18 "3/26/2007," that's to the right of the line that says

19 "Tot Invoiced"?

20      A.  Yes, that is correct.

21      Q.  And it's your testimony that that date is

22 automatically generated by a computer when an invoice

23 is printed?

24      A.  It is.

25      Q.  Going back to your initial declaration, 5562.
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 1 Do you have it up there?

 2      A.  I do not have the original.  I have the

 3 supplementary.

 4      Q.  We have copies.

 5          In Paragraph 2 of your declaration, you say

 6 that the overpayment recovery service that you provided

 7 to PacifiCare primarily involved the coordination of

 8 benefits for claims covered by Medicare; is that right?

 9      A.  Yes.

10      Q.  And then you go on to say that:

11                         "Included among the

12                    services Rawlings provided

13                    PacifiCare was issuing letters

14                    to providers requesting that

15                    providers refund to PacifiCare

16                    overpaid funds."

17          Do you see that?

18      A.  Yes.

19      Q.  So if I'm understanding this correctly, the

20 letters that Rawlings issues to providers on behalf of

21 PacifiCare relate to claims that were previously paid

22 by PacifiCare, and now PacifiCare believes those were

23 overpaid?

24      A.  That's correct.

25      Q.  And these are, to your understanding,
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 1 PacifiCare PPO claims?

 2      A.  Yes.

 3      Q.  And PacifiCare believes that these PPO claims

 4 were overpaid because, in addition to PacifiCare

 5 insurance coverage, the patient also had coverage under

 6 Medicare; is that right?

 7      A.  That would be the business practice.  I'm not

 8 an expert in that area, but, yes, that would be my

 9 assumption.

10      Q.  And the contention by PacifiCare is that the

11 Medicare -- Medicare should have been the primary

12 payer, right?

13      A.  Yes.

14      Q.  So Medicare should have been billed first,

15 paid what it owed, and then PacifiCare coverage would

16 kick in; is that your understanding?

17      A.  I don't, again, claim to know exactly how one

18 pays then another pays.  But yes, I would presume that

19 the overpayment was due to Medicare being primary.

20      Q.  Have you ever heard the term the "PLHIC

21 historical claims project" or the "PacifiCare

22 historical claims project"?

23      A.  No, I have not.

24      Q.  You're familiar with the term "first

25 notification letter"?
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 1      A.  I am.

 2      Q.  That's the first letter that goes to providers

 3 requesting refund of allegedly overpaid claims; is that

 4 your understanding?

 5      A.  It is.

 6      Q.  At any time in 2007 or 2008, did anyone at

 7 PacifiCare or United ask Rawlings to search for copies

 8 of first notification letters that you sent on behalf

 9 of PLHIC or PacifiCare?

10      A.  Yes.

11      Q.  Who asked you?

12      A.  This was PacifiCare.

13      Q.  Do you remember the individual?

14      A.  I do not.  I presume it was probably our

15 client contact, Diane Bishop.

16      Q.  Did this Ms. Bishop or whoever at PacifiCare

17 who contacted you, did he or she speak to you directly?

18      A.  Yes.

19      Q.  What was the nature of the request?

20      A.  The nature of the request was to produce

21 imagery of the initial notifications.

22      Q.  And did -- were you told why?

23      A.  No, not to my -- not to my recollection.

24      Q.  Was this in 2007 or 2008?

25      A.  I don't recall specifically.
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 1      Q.  What did you do in response to that request?

 2      A.  We began an effort to try and extract those

 3 images and to provide them to PacifiCare's imaging

 4 system.

 5      Q.  Where did you look at Rawlings for those

 6 letters?

 7      A.  To the extent that they existed as physical

 8 stored documents, we would produce from those.  Where

 9 they did not exist, we were able to reprint them from

10 the operational systems.

11      Q.  What operational systems would they reside in?

12      A.  They would exist in the audit operational

13 system.

14      Q.  In what format did those letters exist in the

15 audit operational system?

16      A.  They exist in the detailed data relative to

17 the provider and the patient and the claims and to

18 templates, letter templates.

19      Q.  Are they native format?

20      A.  I don't know what you mean by "native format."

21      Q.  Are they a pdf?  Are they a Word document or

22 Excel?

23      A.  They are Word documents.  And the attachments

24 are Excel templates.

25      Q.  When you said you've looked for the physical
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 1 stored documents, that's hard copy, paper copy

 2 documents?

 3      A.  Yes.

 4      Q.  Do you remember approximately how many

 5 documents you found?

 6      A.  I do not.

 7      Q.  More than 100?

 8      A.  Certainly.

 9      Q.  More than 500?

10      A.  Perhaps.

11      Q.  And in this 2007 -- you said 2007?

12      A.  I said I don't recall.

13      Q.  Okay.  I'm sorry.  In this 2007 or 2008

14 search, did Rawlings also search for attachments to

15 these overpayment letters?

16      A.  I don't believe initially we understood that

17 attachments needed to be included, no.

18      Q.  You weren't specifically asked to produce

19 attachments to the letters?

20      A.  No, not to my recollection.

21      Q.  And then in 2010, you conducted -- "you" being

22 Rawlings -- conducted an additional search for

23 overpayment letters you sent on behalf of PacifiCare;

24 is that right?

25      A.  Not that we sent, but that were associated
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 1 with a specific list of UIDs.

 2      Q.  So do you recall approximately when in 2010

 3 you received this request from PacifiCare?

 4      A.  Late 2010.  I don't know -- Q4.

 5      Q.  Do you remember who from PacifiCare or United

 6 made this request?

 7      A.  This again would be through our client

 8 contact, Diane Bishop.

 9      Q.  And Ms. Bishop conveyed this request to you

10 directly?

11      A.  Through secure e-mail.  Yes.

12      Q.  She sent you the e-mail?

13      A.  She sent me the e-mail with a spreadsheet of

14 UIDs.

15      Q.  The nature of her request was to find copies

16 of the overpayment letters associated with the

17 particular UIDs she had?

18      A.  To find the documents that would be associated

19 with initial requests associated with these UIDs, yes.

20      Q.  Did she ask for anything else?

21      A.  No.

22      Q.  At this time in Q4 2010, you weren't asked to

23 search for attachments for those first notification

24 letters associated with those UIDs?

25      A.  Yes.  In her request, it was the initial
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 1 notification including the attachments, yes.

 2      Q.  What did you do in response to Ms. Bishop's

 3 request?

 4      A.  This was a quick-turnaround request.  They

 5 needed these documents supplied within 24 hours.  So we

 6 worked late.  I delivered the list to an administrative

 7 staff who went about retrieving these or reprinting

 8 these images in support of these UIDs.

 9      Q.  With respect to your search for the first

10 notification letters, where did you look in this --

11 during this 2010 search?

12      A.  This was using the operational system to

13 reprint them.

14      Q.  The same system that you had looked in in

15 2007?

16      A.  That's correct.  And this system would have

17 been unchanged between 2007 and 2010.  The data would

18 be the same.

19      Q.  Is there some kind of lock or other type of

20 protection that prevents changes being made to those

21 Word documents that reside in the audit operation

22 system?

23      A.  It is all part of the IT systems.  There's no

24 way for anybody other than -- there's no way for you to

25 modify the data or change it in any way.
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 1      Q.  There's no way to modify the data in the

 2 overpayment letters; is that your testimony?

 3      A.  The data that makes up these letters is

 4 locked, yes.

 5      Q.  In this 2010 search, did you also look in

 6 files for paper copies of the first notification

 7 letters?

 8      A.  No, not in 2010.  This was a 24-hour request

 9 for a good number of UIDs.  I can't remember quite how

10 many there were, but there would be no time to do such

11 a search.

12      Q.  Do you remember approximately how many UIDs

13 there were?

14      A.  I would guess somewhere in the neighborhood

15 of 40.  I don't recall specifically.

16      Q.  Fewer than 100 you would say confidently?

17      A.  I would say.

18      Q.  And what did you do for this 2010 request to

19 search for the attachments to the letters?

20      A.  We reprinted them from the data stored in the

21 operational system.

22      Q.  The same operation system that houses the

23 letters?

24      A.  That's correct.

25      Q.  So this operational system that houses both
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 1 the letters and the attachments has the capability to

 2 store and maintain Word files and Excel files and other

 3 types of files; is that correct?

 4      A.  Those are templates that exist in support of

 5 the operational data.  They are not -- they are not

 6 stored in that format.  In other words, an invoice that

 7 is printed is not stored as a Word document.  It is

 8 printed from a Word template.

 9      Q.  I see.  I see.  So the -- for example, if we

10 take an attachment, the attachment is stored in an

11 Excel file.  But when Rawlings prints it, a template is

12 created and that template is saved in the operational

13 system; is that right?

14      A.  No, that would not be correct.

15      Q.  Help me out.

16      A.  The data is stored in -- the data is stored in

17 database form.  They are stored pieces of information,

18 stored data that is displayed through an operational

19 system that you saw in those screen prints.  When an

20 auditor clicks the button to print the attachment, the

21 data is extracted from the databases, thrown in a

22 spreadsheet template that can be printed to supplement

23 the invoice.

24      Q.  Just so I'm clear, the attachments we're

25 referring to, they're invoices that provide information
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 1 about a particular claim; is that right?

 2      A.  The attachments are not an invoice, per se.

 3 They are the specific list of claims that are

 4 associated with the cover letter invoice.

 5      Q.  And those attachments are also stored in Excel

 6 format, right?

 7      A.  Again, they are stored in database form as

 8 data.  The spreadsheets themselves are not stored.

 9 That is simply a mechanism by which we are able to

10 produce an attachment print.

11      Q.  I think I'm understanding you.  I'm just

12 saying, there also exists an Excel file that reflects

13 the same data; is that right?

14      A.  Only during the course of the printed image.

15 If -- it is not typical business practice to store that

16 Excel spreadsheet, no.

17      Q.  Could you turn to 5614, the document

18 Mr. McDonald showed you.

19      A.  Yes.

20      Q.  If you go to the last page of that, I believe

21 we marked it 5614.C.

22      THE COURT:  Correct.

23      MR. McDONALD:  Q.  Is 5614.C not a printout from

24 an Excel file relating to this allegedly overpaid

25 claim?
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 1      A.  It is an Excel file.  As I say, if I click on

 2 the -- this claim number in the operational system and

 3 ask for it to be printed as an attachment, it will

 4 bring up this -- what you might call a shell, an Excel

 5 shell to populate the data that allows them to print

 6 what becomes the attachment.

 7      Q.  Okay.  In this 2010 search for overpayment

 8 letters, do you remember approximately how many you

 9 were able to successfully find?

10      A.  I believe we responded to every one of them.

11      Q.  Were you able to find all the attachments as

12 well?

13      A.  We were able to reprint the attachments, yes.

14      Q.  And you sent your letters and attachments to

15 PacifiCare?

16      A.  We sent the images to PacifiCare.

17      Q.  To Ms. Bishop?

18      A.  I believe so.

19      Q.  By fax?

20      A.  I believe that, at the time, we tried to

21 attach them to their encrypted e-mail system.  But the

22 sheer volume and the size of all these images prevented

23 us from doing so.

24          Their system couldn't handle that much data.

25 So in many of those cases, I believe we did end up
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 1 faxing them to facilitate their transfer.

 2      Q.  When you sent these letters that you had found

 3 to Ms. Bishop, did you tell her that -- did you make

 4 some kind of representation that these letters had in

 5 fact been sent to providers?

 6      A.  No, I don't believe I made that

 7 representation.

 8      Q.  Before sending these letters that you found in

 9 this search, did you do anything to verify that these

10 letters had in fact been sent?

11      A.  No, I did not.

12      Q.  Ms. Bishop did not ask you to verify that the

13 letters had been sent before producing them back to

14 her?

15      A.  No, she did not.

16      Q.  She just asked you for letters associated with

17 these UID numbers?

18      A.  That is correct.

19      Q.  Since that late 2010 search, has PacifiCare

20 made additional requests to Rawlings regarding

21 search -- to search for additional overpayment letters?

22      A.  I don't believe so.  I don't recall.

23      Q.  So it is your testimony that the extent of

24 overpayment letters that Rawlings sent to PacifiCare

25 was in the range of 40?
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 1      A.  I, again, do not recall the specific count of

 2 UIDs.  I just remember seeing a spreadsheet and that it

 3 occupied approximately a page or so.  And I know a page

 4 is between, you know, zero and 60 rows.  So I presume

 5 it to be in the neighborhood of 40 to 60.  I do not

 6 recall specifically.

 7      Q.  When you provided Ms. Bishop the attachments

 8 to the letters, did you also send along some sort of

 9 spreadsheet that connected up each attachment to each

10 letter?

11      A.  I don't recall sending such a spreadsheet.

12      Q.  Before sending the attachment to Ms. Bishop,

13 did you do anything to verify that the attachment that

14 you were sending them actually was sent along with the

15 particular letter that it was associated with?

16      A.  No, we did not.

17      Q.  And, Mr. Davidson, in connection with -- you

18 had testified in connection with preparing your initial

19 exhibit -- initial declaration, Exhibit 5562, you

20 reviewed some additional documentation relating to the

21 overpayment letters; is that right?

22      A.  Yes.

23      Q.  And the documents that you reviewed have been

24 now marked 5612; is that right?

25      A.  Which ones are 5612?
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 1      THE COURT:  That's the big --

 2      MR. GEE:  The really large.

 3      THE WITNESS:  Yes, yes.

 4      MR. GEE:  Q.  These are all the documents you

 5 reviewed in preparing your declaration 5562?

 6      A.  5562 being the initial declaration, no.  I did

 7 not compile all of this detail contained in 5612 until

 8 I was asked for supplemental detail.

 9      Q.  What documents did you review in preparing

10 5562?

11      A.  In 5562, there were a couple of specific

12 questions that I was able to detail.  I think they

13 number five or six where I went into the specific

14 detail around those operational systems, but the rest

15 of the questions were rather general questions about

16 footers and dates on footers and pagination, which I

17 understood rather quickly could be answered with one

18 representation.

19      Q.  The documents that you did review in preparing

20 your initial declaration would be included in 5612,

21 correct?

22      A.  Some of them would, yes.  For any of the

23 specific cases that -- wherein the attachment did not

24 appear to be the correct attachment associated with the

25 invoice letter, yes.  Those -- those operational screen
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 1 shots could be seen presumably in the representations

 2 of 5612.

 3          I didn't look at them specifically to say that

 4 it would.  But in that I did all 243, yes, I would

 5 assume that they would, provided that those specific

 6 issues that you're asking about are included in the

 7 243.

 8      Q.  Okay.  I think I understand.

 9          Are there any documents other than what would

10 be in 5612 that you relied on in preparing your initial

11 declaration?

12      A.  No.

13      MR. GEE:  Your Honor, I understand it's a little

14 early for a break, but if we could take ten just so I

15 can organize a couple files?

16      THE COURT:  Sure, sure.

17          (Recess taken)

18      THE COURT:  All right.  We'll go back on the

19 record.

20      MR. GEE:  Our next in order -- 1094, your Honor,

21 is what I have.

22      MR. McDONALD:  If I could just suggest that

23 Mr. Davidson write down "1094."

24      THE COURT:  Okay.  1094, some screen shots.  Is

25 that what this is?
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 1      MR. GEE:  Yes, your Honor.

 2          (Department's Exhibit 1094, PAC0913798, marked

 3           for identification)

 4      MR. GEE:  Mr. Davidson, take as long as you'd

 5 like.  Just let me know when you're finished reviewing.

 6      THE WITNESS:  Okay.

 7      MR. GEE:  Q.  Do you recognize these documents

 8 that have been marked as 1094?

 9      A.  I do.

10      Q.  These are documents that come from Rawlings

11 files; is that right?

12      A.  That is correct.

13      Q.  Are these the types of records that you

14 reviewed in preparing your initial declaration, Exhibit

15 5562?

16      A.  Again, I would not have used this level of

17 detail for all of the questions I responded to in that

18 first declaration.  These would be what I compiled for

19 the second and supplemental.

20      Q.  And these four pages that comprise 1094, they

21 appear to be records related to a particular

22 overpayment request to a provider named Palm Desert

23 Radiology Medical Group; is that right?

24      A.  Yes.

25      Q.  And this first page with a Bates 3798, what is
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 1 this?  What are we looking at?

 2      A.  3798 is what appears to be the spreadsheet

 3 which is the foundation for the attachment.

 4      Q.  Is this spreadsheet saved in an Excel program,

 5 or is this a screen shot?

 6      A.  This is just a screen shot of a template.

 7      Q.  And then the next page, 3799, what is this

 8 document?

 9      A.  This is a screen shot of the operational

10 system.  It is from this screen that you would have

11 gotten to the document shown as 3798.

12      Q.  And the operational system you're referring to

13 is the audit operational system?

14      A.  Yes.

15      Q.  And the next Page 3800, what is this?

16      A.  This would be the invoice level.  It would be

17 a screen shot of the invoice level representation on

18 our operational system for the associated claim.

19      Q.  And then the last page, 3801, what is this?

20      A.  That would be the notes, a screen shot of the

21 notes page associated with this investigation.

22      Q.  What do these notes reflect in general?

23      A.  The notes reflect kind of the narrative, if

24 you will, of the investigation and invoice.

25          In this case, I would use this screen shot to
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 1 say that on 10/16 -- on or about 10/16 -- well, based

 2 on this record I could say at 2:44:47 p.m., with

 3 certitude, that this initial invoice was printed for

 4 this invoice.

 5      Q.  You're referring to the second and third

 6 lines?

 7      A.  The second line, yes, in particular.

 8      Q.  The line where under the diary entry it says,

 9 "PHS_MC printed for Invoice" then the number?

10      A.  Correct.

11      Q.  And then below that, third line, the entry

12 that says "Invoice printed" --

13      A.  Mm-hmm.

14      Q.  -- that reflects the printing of the

15 attachment; is that correct?

16      A.  I don't know that that necessarily means that.

17 This is an entry made by the auditor.  And it would be

18 business practice for them to have printed not only the

19 invoice but the attachment, yes.

20      Q.  And going back to the second line, the

21 "PHS_MC," is that a reflection of the printing of the

22 letter or the invoice?

23      A.  That would be the letter, the cover letter.

24      Q.  And is that an entry automatically generated

25 by the computer or manually entered by --
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 1      A.  Automatically created by the system.

 2      Q.  But the third line, "Invoice printed," that's

 3 something that is manually entered by the auditor; is

 4 that right?

 5      A.  Mm-hmm.

 6      Q.  That's a "yes"?

 7      A.  Yes.

 8      Q.  And then below that, there's an entry in all

 9 caps "MAILED AND FAXED INVOICE TO PROVIDER."  What does

10 that reflect?

11      A.  That appears to be an entry by the auditor.

12 She or he is recording the fact that they have mailed

13 and faxed the invoice to the provider.

14      Q.  And in the upper left corner of this screen

15 shot, these words "A = Audit," what does that mean?

16      A.  When you're looking at the notes page, when

17 you see the dollar sign and the coding number, the

18 number that is indicated is categorized by either A, as

19 the audit identification number, a question mark for

20 the investigation identification number, or in this

21 case, as you're viewing them, the dollar sign is

22 significant of the invoice identification number.

23      Q.  It's a way to identify which claim you're

24 talking about?

25      A.  It is a way to understand the number that
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 1 you're looking at and what that line represents.

 2      Q.  So, for instance, the whole -- on this page,

 3 all these entries relate to an Invoice No. 221195; is

 4 that right?

 5      A.  Yes.

 6      Q.  And then there's a column sort of in the

 7 middle called "User."  That's the name of the Rawlings

 8 representative or auditor that's making this entry?

 9      A.  Right.  It's a code for the person that has

10 created this entry.

11      Q.  And the top line, "SPOKE TO JESSICA @

12 PROVIDER," do you see that, all in caps?

13      A.  Yes.

14      Q.  This is reflecting that the Rawlings auditor

15 spoke to someone named Jessica at the provider's

16 office; is that right?

17      A.  That's what it appears.

18      Q.  And that the Rawlings auditor verified the

19 mailing address and fax with the providers's office; is

20 that how you read that?

21      A.  That's how I would read that.

22      Q.  This is an entry that the auditor makes

23 manually.  It's not automatically done by a computer,

24 right?

25      A.  That's correct.
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 1      MR. GEE:  We have a set of previously marked

 2 exhibits that we have made that we thought would make

 3 the process go quicker.

 4      THE COURT:  Okay.

 5      MR. GEE:  So I'm handing to the witness previously

 6 marked exhibits 1002 to 1006.

 7      THE COURT:  Okay.

 8      MR. GEE:  Q.  Mr. Davidson, if you'd like to look

 9 at the entire set, but I'm going ask you right now just

10 questions about Exhibit 1002.

11      A.  All right.

12      Q.  Just let me know when you're ready.

13      A.  I'm ready.

14      Q.  Do you recognize Exhibit 1002?

15      A.  I recognize it as an invoice letter.

16      Q.  This is an invoice letter that Rawlings sent

17 on behalf of PacifiCare; is that right?

18      A.  That's what it appears, yes.

19      Q.  Just like to make sure I understand the nature

20 of this overpayment request.

21          In the first sentence, starting on the

22 right-hand side, "We have" -- it starts, "We have

23 determined that the claims in the attached document

24 were paid by PacifiCare as the primary payer when in

25 fact Medicare was the primary payer at the time of
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 1 service."  Do you see that?

 2      A.  I do.

 3      Q.  This was an example of an overpayment request

 4 involving the coordination of benefits with Medicare;

 5 is that right?

 6      A.  Yes.

 7      Q.  We talked about, earlier in this instance,

 8 it's your understanding that the patient has coverage

 9 with both Medicare and PacifiCare?

10      A.  I would presume that, yes.

11      Q.  PacifiCare presumably paid this claim as if it

12 were the primary but believes it should be secondary;

13 is that your understanding?

14      A.  That's my understanding, yes.

15      Q.  In your initial declaration, 5562, at

16 Paragraph 4 -- just let me know when you're there.

17      MR. McDONALD:  That's Exhibit 5562?

18      THE WITNESS:  Yes.

19      MR. GEE:  Q.  You testify in Paragraph 4 that the

20 attachment to Exhibit 1002 that was produced was

21 actually the wrong attachment, right?

22      A.  Yes.

23      Q.  Were you aware Mr. Bugiel testified that the

24 attachment was in fact the true attachment that went

25 with the letter?
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 1      A.  Again, repeat the name, please?

 2      Q.  Mr. Bugiel?  Are you --

 3      A.  I'm not familiar.

 4      Q.  Did you tell anyone at PacifiCare or United

 5 that the attachment in 1002 went along with the letter

 6 in 1002?

 7      MR. McDONALD:  Objection, vague as to time.

 8      MR. GEE:  At any time.

 9      MR. McDONALD:  Well, his declaration says that it

10 doesn't, so.

11      MR. GEE:  Then it would be after his

12 declaration --

13      MR. McDONALD:  After?

14      MR. GEE:  Before.  I'm sorry.

15      MR. McDONALD:  What's the relevance of any of

16 this, your Honor?

17      THE COURT:  I'll allow it.

18      MR. GEE:  Do you need the question read back?

19      THE WITNESS:  Please.

20      MR. GEE:  Your Honor, could we have the question?

21      THE COURT:  Certainly.

22          (Record read)

23      THE WITNESS:  No.

24          MR. GEE:  Q.  Do you know if anyone at

25 Rawlings told anyone at PacifiCare-United that the
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 1 attachment in 1002 went along with the letter?

 2      A.  No.

 3      Q.  You don't know, or no one told you?

 4      A.  I don't know of anybody telling them, no.

 5      MR. GEE:  1095, your Honor.

 6      THE COURT:  1095 is another screen shot with a

 7 date of 1/23/07 on Line 5.

 8          Is that good enough?

 9      MR. GEE:  Yes, your Honor.

10          (Department's Exhibit 1095 PAC0913756 marked

11           for identification)

12      MR. GEE:  Your Honor, it's our understanding that

13 all these documents that we've marked today would be in

14 an envelope.

15      THE COURT:  Certainly.

16      THE WITNESS:  Okay.

17      MR. GEE:  Q.  You're ready?  So Exhibit 1095, this

18 is another set of Rawlings records that relate to an

19 overpayment recovery request; is that right?

20      A.  That's correct.

21      Q.  Specifically, these documents relate to the

22 letter and attachment that we just looked at in 1002,

23 right?

24      A.  These are screen shots of the operational

25 system as they relate to the invoice that I see on the
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 1 invoice letter.

 2      Q.  In 1002?

 3      A.  In 1002.

 4      Q.  And the invoice you're referring to is Bates

 5 3124; that is right?

 6      A.  No.  The invoice I'm referring to is Bates

 7 677.

 8      Q.  And turn, if you would, to 3759 of 1095.

 9      A.  Yes.

10      Q.  Then we see another notation here, the third

11 line down.  Says in all caps, "MAILED INVOICE TO

12 PROVIDER," and then a date, "10/1/2007."  Do you see

13 that?

14      A.  I do.

15      Q.  So this notation means that the letter was --

16 this is an indication that the letter was mailed to the

17 provider on 10/1/2007; is that right?

18      A.  That's what the auditor has stated in this

19 line.

20      Q.  Now, in your declaration, 5562, you say in

21 various paragraphs that Rawlings's records confirm that

22 a particular letter was generated and sent to a

23 provider on or about the date of the letter.  Do you

24 recall those places?

25      A.  Yes.
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 1      Q.  So take, for example, Paragraph 5, starting on

 2 Line 18.  You see that Rawlings records confirmed that

 3 the letter in Exhibit 1003 -- do you see that sentence?

 4      A.  I do.

 5      Q.  When you say that in your declaration that

 6 Rawlings records confirm that a letter was generated

 7 and sent on the date of the letter, are you referring

 8 to entries on this -- on diary logs such as Page 3759

 9 of Exhibit 1095?

10      A.  Yes.

11      Q.  Are you referring to any other records at

12 Rawlings?

13      A.  No.  This would be sufficient.

14      Q.  But did you rely on any other records at

15 Rawlings to come to the conclusion that those records

16 confirm that the letter was sent on or about the date

17 of the letter?

18      A.  Not in this case, no.

19      Q.  By "in this case," do you mean specifically to

20 1095 or in this case of all your review of the

21 documents?

22      A.  I'm suggesting that, in the three cases that I

23 cited on the supplementary where we did not pursue, in

24 those cases, I actually used additional information

25 beyond the notes to confirm that those were not
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 1 pursued.

 2      Q.  But in all other cases for this matter,

 3 only --

 4      A.  The notes would suffice.

 5      Q.  It's best if you let me finish before you

 6 answer just for the reporter's sake.

 7      A.  Okay.

 8      Q.  And your counsel's sanity as well.

 9          Turn, if you would, to Exhibit 1003 in the

10 packet I provided you.

11      A.  Mm-hmm.

12      Q.  Let me know when you finish reviewing that.

13      A.  Okay.

14      Q.  This is another overpayment letter and

15 attachment issued by Rawlings; is that right?

16      A.  Yes.

17      Q.  And in Paragraph 5 of your declaration, your

18 initial declaration, 5562 -- let me know when you're

19 there.

20      A.  Yes.

21      Q.  You explain that the footer on this letter --

22 on Page 0603 -- the footer on the bottom right-hand

23 corner that says "PHS_MC_" and then some numbers --

24      A.  Yes.

25      Q.  You say that this refers to a letter template
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 1 in Rawlings' computer system; is that right?

 2      A.  That is correct.

 3      Q.  And this footer is automatically generated

 4 whenever the letter is printed?

 5      A.  It is.

 6      Q.  Is this the operational system we've been

 7 discussing?

 8      A.  It is.

 9      Q.  And then in the attachment, Page 2976, there's

10 also a footer on the bottom.  Do you see that?

11      A.  Yes.

12      Q.  And on the left we have an invoice -- it says

13 "Invoice."  And I think that's a colon, and then

14 there's a number.  That's the invoice number associated

15 with this claim?

16      A.  Yes.

17      Q.  And then to the right of that, there's some

18 letters?

19      A.  Mm-hmm.

20      Q.  "GMQ"?

21      A.  Mm-hmm.

22      Q.  Does that refer to the Rawlings auditor

23 responsible for this claim?

24      A.  Yes.

25      Q.  Then we have a page number in the middle.  Do
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 1 you see that?

 2      A.  Mm-hmm.

 3      Q.  Then on the right we have a date "1/24/2007."

 4 Do you see that?

 5      A.  Yes.

 6      Q.  And this footer is generated automatically by

 7 the computer system at Rawlings as well, right?

 8      A.  Yes.

 9      Q.  So whenever you go to print out an attachment

10 like this, a footer like this is going to appear on the

11 bottom; is that right?

12      A.  Yes.

13      Q.  And as to the date in the lower right-hand

14 corner, that date reflects the date that the document

15 was printed out, right?

16      A.  That's correct.

17      Q.  So, for example, this page -- the page was

18 printed out on 1/24/07, right?

19      A.  Yes.

20      Q.  Turn, if you would, to 1005.

21      A.  Okay.

22      Q.  This is another overpayment letter invoice

23 that Rawlings issued; is that right?

24      A.  Yes.

25      Q.  This letter has no letterhead.  Is it common
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 1 for Rawlings to send out letters without letterhead?

 2      A.  It is business practice that these letters

 3 would be printed on Rawlings letterhead on or about the

 4 time that this was created.

 5      Q.  Do you know why this document has no

 6 letterhead?

 7      A.  This is a -- this is either a reprint from the

 8 data or it is a copy of a print that was made without

 9 the letterhead.

10      Q.  But do you know why the letterhead isn't

11 there?

12      A.  No, I do not.

13      Q.  In the upper left-hand corner of the first

14 page, we have a header that says in parentheses

15 "(Page 1 of 1)."  Do you see that?

16      A.  Mm-hmm.

17      Q.  And then if you turn to the attachment

18 on 2874, in the upper left-hand corner, it says in

19 parentheses again "(Page 3 of 3)."  Do you see that?

20      A.  I do.

21      Q.  Now, do you remember speaking to a PacifiCare

22 or United person in February of this year and telling

23 him that these headers were printed on the pages by

24 Rawlings fax machines?

25      A.  No.
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 1      Q.  It is your understanding however,

 2 nevertheless, that these footers, these "Page 1 of 1"

 3 and "Page 3 of 3" are headers generated by a Rawlings

 4 fax machine?

 5      A.  I do not know that.

 6      Q.  You've never seen a Rawlings fax machine that

 7 generates a notation like "Page 1 of 1" or

 8 "Page 3 of 3," have you?

 9      A.  No, it's not my experience to use the fax

10 machine, so I couldn't comment whether it does or

11 doesn't, honestly.

12      Q.  Turn, if you would, to 1007.

13      A.  Okay.

14      Q.  This is another Rawlings overpayment letter,

15 right?

16      A.  Yes.

17      Q.  And on the top, we see another header starts

18 with the dates here, 6/30/2010, then appears the time,

19 and then it says "Fax," and then there's a number

20 starting with the area code 502.  Do you see that?

21      A.  I do.

22      Q.  Do you recognize this as a fax header from a

23 Rawlings fax machine?

24      A.  Don't recognize it as such, but I presume

25 given that it says the Rawlings Company that it could
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 1 well be.

 2      Q.  502, that's an area code in Louisville, right?

 3      A.  It is.

 4      Q.  Where Rawlings is located?

 5      A.  It is.

 6      Q.  Turn, if you would, to your declaration, 5562,

 7 Paragraph 8.

 8      MR. McDONALD:  Paragraph 8?

 9      MR. GEE:  Yes.

10      MR. McDONALD:  Referencing Exhibit 1006?

11      MR. GEE:  Yes.

12      THE WITNESS:  And 1004 apparently.

13      MR. McDONALD:  I thought the questions were just

14 about Exhibit 1007.

15      MR. GEE:  Yes.

16      Q.  Let me know when you've had a chance to read

17 Paragraph 8.

18      A.  I've read it.

19      Q.  And the last sentence in Paragraph 8 says:

20                         "To the extent the listed

21                    letters or attachments show

22                    some type of pagination at the

23                    top of the page, those appear

24                    to be fax transmission markings

25                    applied after the letters were
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 1                    mailed to the provider."

 2          Do you see that?

 3      MR. McDONALD:  I'd just note for the record,

 4 Mr. Gee inadvertently dropped the word "markings" after

 5 the word "those."

 6      MR. GEE:  I'm sorry.

 7      Q.  With that correction, do you see that

 8 sentence?

 9      A.  I do.

10      Q.  What markings are you referring to in that

11 paragraph?

12      A.  The templates contain no header pagination, so

13 I'm suggesting that any artifacts on this image that

14 show such pagination would not be from the invoice

15 template itself but from some other source.  And in

16 this case, I'm suggesting it could well be the fax.

17      Q.  But you don't know that one way or the other

18 for sure?

19      A.  Don't know for a fact.

20      Q.  And the markings that you're referring to in

21 that Paragraph 8, are you referring to markings such as

22 exist on Exhibit 1005 that we looked at the

23 "Page 1 of 1" and "Page 3 of 3"?

24      A.  Those markings appear to be different, but I

25 don't know their source, no.
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 1      Q.  So you don't know if -- you don't believe --

 2 or you don't know if those markings come from a fax

 3 machine?

 4      A.  I do not.

 5      Q.  Back on 1005 on that first page of the letter,

 6 there's some numbers going down the right-hand side of

 7 the page.  Do you see those?

 8      A.  Yes.

 9      Q.  Do you know what those are?

10      A.  I do not.

11      Q.  Turn, if you would, to 1011.

12      A.  Okay.

13      Q.  This is a spreadsheet titled "Date of

14 Purported Attachment After Letter."  Do you see that?

15      A.  Yes.

16      Q.  You understand this spreadsheet to be listing

17 instances in which the attachment date is after the

18 date of the overpayment letter; is that right?

19      A.  No.

20      Q.  What do you understand this exhibit to be

21 listing?

22      A.  I understand it to be a listing of images of

23 attachments that have footers that appear to be after

24 the date of the initial invoice.

25      Q.  And your explanation for that difference in
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 1 the dates is that the originally printed attachment was

 2 not preserved, the hard copy of that was not preserved;

 3 is that right?

 4      A.  No.

 5      Q.  What is your explanation for why the

 6 attachment date does not match the date of the letter?

 7      A.  The date on the attachment image being after

 8 the initial invoice would indicate that it was

 9 reprinted on that date.

10      Q.  But there did exist a version of the

11 attachment with a date that matches or is close to the

12 date of the letter; is that right?

13      A.  There may or may not be.  To the extent one

14 existed and was easily retrieved, I would produce that

15 image.  Where one was not readily available, they would

16 be recreated -- or reprinted from the operational

17 system.

18      Q.  My question, though, is at some point -- so

19 let's take an example.  Turn back to the last exhibit,

20 1010.

21      A.  Okay.

22      Q.  And let me know when you're finished.

23      A.  I'm here.

24      Q.  And the date of that letter is 1/9/2007.

25 Right?
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 1      A.  Which letter?

 2      Q.  I'm on 1010.

 3      A.  Exhibit 1010?

 4      Q.  Yes.

 5      A.  1010 -- oh, I'm on 1011.  I'm sorry.

 6          1010.  Yes, I'm on 1010.

 7      Q.  And the date of that letter is 1/9/2007.  Do

 8 you see that?

 9      A.  Yes.

10      Q.  And the date of the attachment is 3 -- I think

11 it's 28/2007.  Do you see that?

12      A.  The date on this image, yes.

13      Q.  Yes.  On or about 1/9/2007, this letter and an

14 attachment were printed out and sent to a provider; is

15 that your testimony?

16      A.  That would be our business practice, yes.

17      Q.  And that version of the attachment that was

18 sent on 1/9/2007 had a date of 1/9/2007?  That would

19 have been your standard practice, right, to have that

20 date?

21      A.  The auditor may have printed it prior to that

22 invoice date, so the date could be prior to.

23      Q.  So the date could be prior to -- a little

24 prior to 1/9/2007 or 1/9/2007?

25      A.  Yes.
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 1      Q.  And your testimony now is that -- back to

 2 1010, your testimony now is that the attachment here

 3 that has the date of 3/28/2007, that was subsequently

 4 printed on 3/28/2007, right?

 5      A.  Yes.

 6      Q.  Was there some event in 2007 that caused

 7 Rawlings to regenerate or reprint attachments such as

 8 this?

 9      A.  This could be reprinted for transmit to

10 PacifiCare for their image storing system.  It could

11 have been that.  It would be speculation for me to

12 understand why it was reprinted on 3/28.

13      Q.  Okay.  Now, we've had a witness testify here

14 that you, Mr. Davidson, told him that there was some

15 event that occurred in 2007 that caused Rawlings to

16 begin imaging the attachments.  Do you recall telling

17 anybody from PacifiCare something to that effect?

18      A.  I don't recall telling anybody from PacifiCare

19 such a thing, no.

20      Q.  I'm going to read to you the transcript.  It's

21 17129, starting on Line 25.  This is Mr. McDonald's

22 questioning on redirect.

23                         Question:  "As a result

24                    of your communication with

25                    Mr. Davidson, do you have an
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 1                    understanding about why Rawlings

 2                    imaged those attachments in

 3                    2007?"

 4                         Answer:  "Based on the

 5                    conversation with Mr. Davidson,

 6                    it was not their practice to

 7                    image the second page at the

 8                    time with the first."

 9                         Question:  "Okay.  But

10                    was there some event that

11                    occurred, something occurred

12                    in 2007 that caused him to do

13                    that; is that right?"

14                         Answer:  "He indicated

15                    that.  I don't know what the

16                    event was, though."

17      MR. FREEMAN:  Could I ask that the witness whose

18 testimony's just been read be identified?

19      MR. GEE:  Sure.  That was Brian Bugiel.

20      THE WITNESS:  I'm not familiar with that person.

21      MR. GEE:  Q.  You don't recall speaking to

22 Mr. Bugiel in February of 2011?

23      A.  I do not.

24      Q.  And that doesn't refresh your recollection

25 about some event that occurred in 2007 that caused



19548

 1 Rawlings to start imaging copies of the attachments?

 2      A.  No.  I know that we were being asked in and

 3 around that time to begin imaging all initial

 4 investigation -- or initial invoice documents for

 5 United.  I don't know if that was precisely in that

 6 time or whether this individual had anything to do with

 7 that -- with that at all.  The name does not, as I say,

 8 ring a bell.

 9      THE COURT:  Do you want to spell it for him.

10      MR. GEE:  B-U-G-I-E-L.

11          Is that about right, Mr. McDonald?

12      MR. McDONALD:  Yes, "Bugle" is how he pronounces

13 it.

14      THE COURT:  That's why I suggested we spell it

15 because we've said it at least three different ways.

16      MR. GEE:  I've said it myself at least three

17 different ways.

18      THE COURT:  That doesn't change your testimony?

19      THE WITNESS:  No, and in none of the three ways

20 does it in any way seem familiar to me.

21      THE COURT:  All right.

22      MR. GEE:  Q.  In 2006 and 2007, did United or

23 PacifiCare have a document retention policy that

24 Rawlings was expected to follow?

25      A.  I don't know.
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 1      Q.  If they had, if United or PacifiCare had

 2 imposed a document retention policy on Rawlings, would

 3 that be something within your purview?

 4      A.  No.

 5      Q.  Whose responsibility would that be to follow?

 6      MR. McDONALD:  Back in -- just for clarification,

 7 back in 2006 and 2007?

 8      MR. GEE:  Yes.

 9      THE WITNESS:  I don't know who they would direct

10 that to.  That would be some administrative function.

11 I don't specifically know who would archive data, but

12 it would be somebody other than me.

13      MR. GEE:  Q.  Currently do you know if United or

14 PacifiCare has some sort of documentation policy that

15 Rawlings is supposed to follow?

16      A.  It's not in my purview.  No.

17      Q.  Turn, if you would, to 1009.

18      A.  Okay.

19      Q.  And this is another example of a Rawlings

20 letter that it issued?

21      A.  That's what it appears, yes.

22      Q.  And this is another example in which the

23 screen shot of the attachment page has a date after the

24 date of the letter, right?

25      A.  Yes.
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 1      Q.  So that the date of the letter is 12/28/2006

 2 and the attachment date is 9/20/2007.  Do you see that?

 3      A.  I do.

 4      Q.  You say in Paragraph 11 of your declaration,

 5 5562 -- let me know when you're there.

 6      A.  Yes.

 7      Q.  Starting on Line 3, you say:

 8                         "Rawlings' records

 9                    confirmedthat the letter

10                    included in Exhibit 1009

11                    was generated and sent to

12                    the provider on or about

13                    December 28th, 2006."

14          Do you see that?

15      A.  I do.

16      MR. GEE:  I'd like to show you another set of

17 documents.

18          Our next in order, your Honor.

19      THE COURT:  That's 1096.

20          (Department's Exhibit 1096, PAC0913772, marked

21           for identification)

22      THE COURT:  This is also a screen shot.  The top

23 date on the column in Line 5 is 5/10/06.

24      THE WITNESS:  Okay.

25      MR. GEE:  Q.  These are Rawlings' records for the
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 1 letter invoice in Exhibit 1009; is that right?

 2      A.  Yes.

 3      Q.  Turn to the last page, if you would, 3776.

 4      A.  Okay.

 5      Q.  And we see in the second and third rows

 6 entries for the letter being printed and the invoice

 7 being printed.  Do you see that?

 8      A.  Yes.

 9      Q.  But then there's no invoice -- sorry.  There's

10 no entry that reflects the faxing or the mailing of the

11 letter; is that right?

12      A.  There does not appear to be.

13      Q.  And then the third from the bottom entry,

14 dated 1/17/2007 all in caps, "LEFT VM FOR CHARLES FOR

15 STATUS."  Do you see that?

16      A.  Mm-hmm.

17      THE COURT:  Is that a yes?

18      THE WITNESS:  Yes.

19      MR. GEE:  Thank you, your Honor.

20      Q.  Do you understand that to be reflecting

21 someone from Rawlings' office calling the provider's

22 office and leaving a voicemail about the status of this

23 claim?

24      A.  That's what it appears.

25      Q.  Then under that entry there are two more
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 1 entries dated 1/29/2007 for the printing of a second

 2 letter invoice and the printing of the invoice; is that

 3 right?

 4      A.  Yes.

 5      Q.  And, again, we don't see an entry reflecting

 6 that the letter was ever mailed to the provider?

 7      A.  Not in this screen shot, no.

 8      Q.  So what evidence do you have that this letter

 9 and invoice were in fact sent to the provider?

10      A.  That would be standard business practice.  It

11 would not necessarily include an entry from the auditor

12 that "I have done what the standard business practice

13 suggests," which is print it, assemble it, and mail it.

14      Q.  So the basis for your testimony that the

15 Rawlings records confirm that a letter was generated

16 and sent to the provider is Rawlings' business

17 practices?

18      A.  The entry from the computer tells me that the

19 invoice was printed, and it would be business practice

20 to have printed the attachment at the same time and to

21 mail the assembled recovery notification on or about

22 that date, yes.

23      Q.  So the basis for your testimony that Rawlings

24 records confirm the letter was sent to the provider are

25 the entries on this diary log reflecting that the
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 1 letter invoice was printed and the invoice was printed

 2 and Rawlings' business practice to send letters and

 3 attachments; is that right?

 4      A.  Yes.

 5      Q.  Back to the exhibit we looked at previously,

 6 1010.

 7      A.  Yes.

 8      Q.  And this is another -- this is another letter

 9 issued by Rawlings, right?

10      A.  Yes.

11      Q.  And in Paragraph 12 of your declaration, you

12 again state that Rawlings records confirm that this

13 letter was sent to a provider on or about July --

14 January 9th, 2007; is that right?

15      A.  Yes.

16      MR. GEE:  Our next in order, your Honor.

17      THE COURT:  1097

18          (Department's Exhibit 1097, PAC0913777 marked

19           for identification)

20      THE COURT:  Screen shot with the date on Line 5 of

21 3/31/2006.

22      THE WITNESS:  Okay.

23      MR. GEE:  Q.  And these are Rawlings' records

24 associated with the invoice letter in 1010; is that

25 right?
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 1      A.  It is.

 2      Q.  And then last page again, 3780, we see some

 3 entries on the bottom for -- it appears that on

 4 1/9/2007 again we have a letter printed and an invoice

 5 printed; is that right?

 6      A.  Yes.

 7      Q.  And then, again, no entry reflecting that the

 8 letter was faxed or mailed, right?

 9      MR. McDONALD:  Objection, your Honor, inconsistent

10 with his testimony, which indicated that the print

11 entry indicates that it was consistent with the

12 business practice subsequently mailed or sent to the

13 provider.

14      THE COURT:  I'm not sure that's an objection.

15 Overruled.

16      THE WITNESS:  Please repeat.

17      MR. GEE:  Can we get the question read back, your

18 Honor?

19      THE COURT:  Yes.

20          (Record read)

21      THE WITNESS:  There does not appear in this set of

22 records a diary entry, a note to that effect, no.

23      MR. GEE:  Q.  Would there be other diary entries

24 that you believe could reflect that the letter was

25 mailed and faxed, or faxed, to the provider on or about
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 1 1/9/2007?

 2      A.  It could be.  I mean, an auditor can enter

 3 anything and have the system date that diary entry.  It

 4 appears that in this case she did not or he did not.

 5      Q.  Are these entries organized in your computer

 6 system by date?

 7      A.  What do you mean by "organized"?

 8      Q.  I noticed that -- let's just try it a

 9 different way.

10          If there had been an entry entered by the

11 Rawlings auditor on or about 1/9/2007 reflecting that

12 the letter and invoice had been sent to a provider,

13 would you in the ordinary course expect that entry to

14 appear on this page, 3780?

15      A.  Yes.  In these cases, the diary notes are

16 ordered by date.  The data is not necessarily organized

17 by date.

18      Q.  Back to your initial declaration, 5562,

19 Paragraph 10 starting on Line 17.  Actually, why don't

20 you take a chance to review that paragraph again.

21      A.  Okay.  I've reread 10.

22      Q.  Starting on Line 19 you say that:

23                         "Rawlings' practice was to

24                    print the attachment to the

25                    letter along with or prior to
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 1                    the date the letter was sent to

 2                    the provider.  The printed

 3                    attachment would show the date

 4                    it was printed."

 5          Do you see that?

 6      MR. McDONALD:  Just to clarify, I think Mr. Gee

 7 misspoke.  It begins on Line 17, not 19.

 8      MR. GEE:  Q.  I'm sorry, Line 17.

 9      A.  Yes.

10      Q.  You are aware, are you not, that there were a

11 number of instances in which the date of the invoice

12 was actually several weeks before the date of the

13 letter?

14      A.  Would you repeat that, please.

15      MR. GEE:  Your Honor, can we have that read back?

16      THE COURT:  Sure.

17          (Record read)

18      THE WITNESS:  I know of one instance that was one

19 month prior to the date on the letter.

20      MR. GEE:  Q.  Turn, if you would, to 1007.

21      A.  Okay.

22      Q.  You see that the date of the letter in this

23 exhibit is 12/12/06?

24      A.  Yes.

25      Q.  And then the date of the attachment is
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 1 11/2/2006?

 2      A.  Yes.

 3      Q.  Is it common for Rawlings to print an invoice

 4 then wait about a month and then print and mail the

 5 letter?

 6      A.  No.

 7      Q.  Is it your testimony that this invoice that

 8 was printed on 11/2/2006 was sent along with the letter

 9 on or about 12/12/06?

10      A.  You're speaking of -- about the attachment

11 that is dated 11/2/2006?

12      Q.  Yes.

13      A.  It may retain that date and be presented with

14 the cover letter that was printed on 12/12/2006, but it

15 is more likely that the business practice would be that

16 the auditor would print both the invoice and the

17 attachment at the same time.

18      Q.  So the version of the attachment that we have

19 in 1007 with the 11/2/2006 date, that is unlikely to be

20 the version what the provider received?

21      A.  It may or may not be.  I don't know.

22      Q.  Turn, if you would, to Exhibit 1012.

23      A.  Okay.

24      Q.  This is another overpayment letter that

25 Rawlings issued, right?
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 1      A.  Yes.

 2      Q.  And this is another overpayment request that's

 3 based on a coordination of benefits with Medicare; is

 4 that your understanding of it?

 5      A.  Yes.

 6      Q.  Now, first turn to the attachment on 3098.  Do

 7 you see that?

 8      A.  Yes.

 9      Q.  And the footer on that attachment only says

10 "Page 1."  Do you see that?

11      A.  Yes.

12      Q.  Do you know why there's not a similar footer

13 to what we'd seen before?

14      A.  I do not.

15      Q.  And previously you had said that the footer

16 that we had looked at before with the invoice number on

17 the left-hand side and the date on the right-hand side,

18 that was automatically generated by a computer, right?

19      A.  Yes.

20      Q.  Do you know a computer at Rawlings that would

21 generate an attachment without that footer?

22      A.  No.

23      Q.  Now, the date of this letter is 10/2/2007,

24 right?

25      A.  Yes.
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 1      Q.   It's your testimony that this letter and an

 2 invoice were sent to the provider on or about that

 3 date?

 4      A.  Yes.

 5      Q.  And the date of the -- going to the

 6 attachment, the date that the claim was paid is

 7 2/25/2006.  Do you see that?

 8      A.  I do.

 9      Q.  So this letter was sent about a year and seven

10 months after the date the claim was paid; is that your

11 understanding?

12      A.  Your math seems correct.

13      Q.  Back to your declaration, 5562; Paragraph 14?

14      A.  Yes.

15      Q.  Starting on Line 2, you state that -- you

16 state regarding this exhibit, Exhibit 1012, that:

17                         "This overpayment

18                    recovery request arises from

19                    the coordination of benefits

20                    with Medicare coverage, which

21                    I understand is governed by

22                    federal law.  This letter was

23                    sent to the provider within

24                    the time period I understand

25                    allowed by federal law."
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 1          Do you see that?

 2      A.  Yes.

 3      Q.  So is it your understanding that overpayment

 4 recovery requests for PacifiCare claims are governed by

 5 federal law if the basis of the recovery is a

 6 coordination of benefits with Medicare?

 7      A.  It's not my understanding.  My understanding

 8 is drawn from experts that know this detail and know

 9 the rules as they pertain to Medicare.  I do not.  But

10 it is from their support that I draw this conclusion.

11      Q.  When you say "experts," you're referring to

12 people who work at Rawlings?

13      A.  Yes.

14      Q.  And who are they?

15      A.  Auditors are trained in this.  This is a

16 specific set of rules.  There are actually attorneys

17 that support them and review all of this detail.  And I

18 actually had attorneys that are in the recovery unit

19 review this kind of detail to help me make that

20 justification.

21      MR. McDONALD:  Just for the record, I just want to

22 make sure that Mr. Davidson's aware.

23          The question should not be interpreted to ask

24 for any communications you've had with Rawlings'

25 lawyers.
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 1      THE WITNESS:  Thank you.

 2      THE COURT:  Other than that.

 3      MR. GEE:  Yes, that doesn't really help the

 4 situation.

 5      Q.  Based on conversations you've had with

 6 internal people at Rawlings, it is your understanding

 7 that overpayment recovery requests for PacifiCare

 8 claims are governed by federal law if the basis for the

 9 recovery is a coordination of benefits with Medicare;

10 is that right?

11      A.  It is my understanding that -- not just in

12 PacifiCare's case but it is my understanding from the

13 experts that deal with this that Medicare-based

14 recoveries fall under a different set of rules mandated

15 by the federal government.

16      Q.  And based on that understanding, you believe

17 that the letter invoice in Exhibit 1012 was timely

18 sent?

19      MR. McDONALD:  Objection, I mean, his declaration

20 says it was sent within the time period he understands

21 is allowed by federal law.  He's not a lawyer.

22      THE COURT:  With that understanding.

23      MR. GEE:  With that understanding.  I'm not asking

24 for a legal conclusion.

25      THE COURT:  All right.  With that understanding.
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 1      THE WITNESS:  With that understanding, yes.

 2      MR. GEE:  Q.  Are you familiar with the California

 3 law that requires insurers to send overpayment recovery

 4 requests within 356 days?

 5      A.  No, I am not.

 6      Q.  In 2006 and 2007, was it Rawlings' policy to

 7 send out overpayment recovery letters for claims more

 8 than 365 days after the date the claim was paid when

 9 the basis for the recovery was a coordination of

10 benefits with Medicare?

11      A.  It may or may not be.  I don't know.

12      Q.  In 2006-2007 was it Rawlings' policy to send

13 out overpayment recovery requests based on the time

14 frame allowed by federal law when the basis for

15 recovery was a coordination of benefits with Medicare?

16      A.  It would be general business procedure to

17 comply with the rules as the experts understood them to

18 be.

19      Q.  And did you, in 2006-2007, did you understand

20 the experts to be allowing Rawlings to send out

21 overpayment recovery requests based on the time frame

22 allowed by federal law when the basis for recovery was

23 a coordination of benefits with Medicare?

24      A.  I had no participation in that.  That was not

25 my role.  I don't have any input in that area.
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 1      Q.  To your knowledge, no one from PacifiCare or

 2 United ever informed you not to do this, not to send

 3 out overpayment recovery requests more than 365 days

 4 after the claim pay date?

 5      A.  Again, that's not my role.  I don't control

 6 when or what they invoice.  I only control the system

 7 that creates the invoice.

 8      Q.  I understand that.  But I'm asking, to your

 9 knowledge, did anyone at PacifiCare or United ever tell

10 you or anyone at Rawlings not to send out overpayment

11 recovery requests more than 365 days after the claim

12 paid date?

13      A.  No.

14      Q.  In 2006-2007, did PacifiCare provide Rawlings

15 with any written policies regarding California legal

16 requirements for overpayment letters?

17      A.  Not to my knowledge.

18      Q.  To your knowledge, Rawlings never received in

19 2006 or 2007 a document called "California Compliance

20 Grid" from PacifiCare?

21      A.  No.

22      Q.  Do you know if currently Rawlings has a

23 document from PacifiCare called something to the effect

24 of "California Compliance Grid"?

25      A.  No.
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 1      MR. GEE:  Our next in order, your Honor.

 2      THE COURT:  1098.

 3          (Department's Exhibit 1098, PAC0913781 marked

 4           for identification)

 5      THE COURT:  1098, first page is a screen shot with

 6 the date of 2/10/06 on Line 5.

 7      THE WITNESS:  Go ahead.

 8      MR. GEE:  Q.  You recognize this set of documents,

 9 Mr. Davidson?

10      A.  Yes, they appear to be screen shots from the

11 operational system related to Invoice No. 287641.

12      Q.  And they also relate to the letter invoice

13 that we just looked at in 1012; is that right?

14      A.  Yes.

15      Q.  Turn, if you would, to 3783.

16      A.  Okay.

17      Q.  In the rectangular box near the bottom of the

18 screen shot.

19      A.  Mm-hmm.

20      Q.  Under the column "Status Reason," says

21 "Recovered: Full."  Do you see that?

22      A.  Yes.

23      Q.  That means that you recovered the full amount

24 requested from the provider; is that right?

25      A.  That would be the interpretation, yes.
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 1      Q.  Then a little above that box, there's a line

 2 that says "Tot Received."  Do you see that?

 3      A.  Yes.

 4      Q.  Then the number is $1,727.60; is that right?

 5      A.  Yes.

 6      Q.  That's the amount that you recovered from the

 7 provider?

 8      A.  That's what this tells me, yes.

 9      Q.  Then the date to the right of that is

10 "1/21/2008," right?

11      A.  Yes.

12      Q.  That's the date that you recovered that

13 payment from the provider?

14      A.  That's the date that this particular entry was

15 made and the recovery was processed.

16      Q.  Turn, if you would, to 1014.

17      A.  Yes.

18      Q.  This is another letter that was issued by

19 Rawlings; is that right?

20      A.  Yes.

21      Q.  And on Paragraph 16 of your declaration, you

22 state that the attachment provided in 1014 was actually

23 the wrong attachment, right?

24      A.  Yes.

25      Q.  Then you provide what you believe to be the
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 1 correct attachment in Attachment D to your declaration;

 2 is that right?

 3      A.  Yes.

 4      Q.  In the column -- in Attachment D, the column

 5 on the right-hand side is populated with some dates.

 6 Do you see that?

 7      A.  Yes.

 8      Q.  And do you understand that column to be the

 9 date that the claim was paid?

10      A.  It is not a very good print, but I don't know

11 what the heading of that particular column is,

12 honestly.  I could use others as templates to deduce

13 so.

14      Q.  Sure.  Well, let's look at some of Rawlings'

15 records relating to this exhibit.

16          1099, your Honor?

17      THE COURT:  Correct.  Screen shot with a date

18 12/17/04 on Line 5.

19          (Department's Exhibit 1099, PAC0913785 marked

20           for identification)

21      THE WITNESS:  Okay.

22      MR. GEE:  Q.  Exhibit 1099, this is a set of

23 Rawlings records that correspond to Exhibit 1014; is

24 that right?

25      A.  Yes, that's what it appears.
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 1      Q.  And on the first page, on the right-hand side,

 2 we see a column titled "Claim Paid Date"?

 3      A.  Yes.

 4      Q.  So with those data in mind, going back to

 5 Attachment D to your declaration, do you understand

 6 that column on the right-hand side to reflect the claim

 7 paid date?

 8      A.  I do.

 9      Q.  So we have a claim paid date of 12/30/2004 and

10 10/12/2005 and then another one for 1/24/2006.  Is that

11 how you read it?

12      A.  Yes.

13      Q.  And back to the letter in 1014, the date of

14 that letter is 12/19/2006?

15      A.  Yes.

16      Q.  So assuming that this letter invoice was sent

17 on or about 12/19/2006, Rawlings here would be seeking

18 to recover two of these claims more than 365 days after

19 the date those claims were paid; is that right?

20      A.  That's what it appears, yes.

21      Q.  And then back to Exhibit 1099.

22      A.  Mm-hmm.

23      Q.  On Page 3787, in that box again in the bottom

24 of the screen shot --

25      A.  Yes.
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 1      Q.  -- the middle row, it appears that for the

 2 claim dated -- that was paid 10/12/2005, Rawlings

 3 recovered the full amount; is that how you read that?

 4      A.  I do.

 5      Q.  Then for the claim that was paid on 12/30 of

 6 2004 under "Status Reason" it says "Closed: Auditor."

 7 Do you see that?

 8      A.  Yes.

 9      Q.  What does that notation mean?

10      A.  It means that this claim was removed from the

11 recovery effort.

12      Q.  So what does that mean?  I'm sorry.

13      A.  It means that this claim, for reasons known to

14 the auditor, was removed from the requested recovery.

15      Q.  Do you know how a provider is informed that

16 Rawlings is no longer seeking recovery of that alleged

17 overpayment?

18      A.  I do not, I do not.

19      Q.  You do not.

20          Exhibit 1015, sir.

21      A.  Yes.

22      Q.  And you describe Exhibit 1015 in your

23 declaration 5562 at Paragraph 17; is that right?

24      A.  Yes.

25      Q.  So this Exhibit 1015, this is another letter
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 1 and attachment that supposedly was sent to the provider

 2 together, but in Paragraph 17 of your declaration you

 3 state that the attachment that was provided was

 4 actually the incorrect attachment; is that right?

 5      A.  No.

 6      Q.  It is your testimony the attachment in 1015

 7 was the correct attachment?

 8      A.  My testimony is that the attachment to the

 9 declaration indicated as E, Echo, would be the

10 attachment that was sent with this particular invoice.

11      Q.  But the attachment in 1015, the attachment

12 that appears on Page 3096, that was not the attachment

13 that was sent to the provider, right?

14      A.  Yes.  It was not.

15      Q.  So let's look at Attachment E to your

16 declaration. In the lower right-hand corner of

17 Attachment E, we have a date, "6/25/2007."  Do you see

18 that?

19      A.  I do.

20      Q.  So this is the date that this attachment was

21 printed out from your systems; is that right?

22      A.  Yes.

23      Q.  And then this date is the -- and the date of

24 the letter in 1015 is 12/14/2006.  Do you see that?

25      A.  Yes.
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 1      MR. GEE:  Next in order.  1100.

 2      THE COURT:  All right.  1100 is a screen shot with

 3 a date of 2/13/06 on Line 5.

 4          (Department's Exhibit 1100, PAC0913789, marked

 5           for identification)

 6      THE COURT:  After this, do you want to stop for

 7 lunch?

 8      MR. GEE:  Sure.  We're actually very close.  Maybe

 9 20 more minutes for me.

10      THE COURT:  You want to take a short break and

11 finish it or --

12      MR. GEE:  Depends on how much redirect

13 Mr. McDonald has.

14      MR. McDONALD:  It's very little, but he's on a

15 time zone which is several hours ahead of ours and I

16 don't want him to --

17      THE COURT:  Keel over?

18      MR. GEE:  How about we finish this document and

19 then take ten and we come back for about a half an

20 hour?

21      THE COURT:  Sure.

22      THE WITNESS:  Proceed.

23      MR. GEE:  Q.  You're ready?

24      A.  Yes.

25      Q.  So Exhibit 1100 comprises Rawlings' records
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 1 for the letter in Exhibit 1015; is that right?

 2      A.  Yes.

 3      Q.  And on 3792, we have the notes page, right?

 4      A.  Yes.

 5      Q.  We see entries showing that the letter and

 6 invoice were printed on 12/14/2006, right?

 7      A.  Yes.

 8      Q.  And actually it looks like there were two sets

 9 of the letter and invoice that were printed on

10 12/14/2006, right?

11      A.  Yes.

12      Q.  Do you know why that happened?

13      A.  Do not.

14      Q.  And there is, again, no entry on this page

15 that reflects that the letter and invoice was faxed or

16 e-mailed or mailed to the provider, right?

17      A.  There is not.

18      Q.  And then near the bottom of that page, there

19 are entries that another invoice and letter were

20 printed on 1/16/2007.  Do you see that?

21      A.  Yes.

22      Q.  Do you know if the invoice printed on

23 1/16/2007 is different somehow than what was printed on

24 12/14/2006?

25      A.  I know that it was business practice to
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 1 provide a follow-up invoice typically 30 days from the

 2 first invoice, which this seems -- the record seems

 3 consistent with that business practice.  So yes, it --

 4 the system tells me that a second letter, "PHS_2ND,"

 5 was printed on 1/16, yes.

 6      Q.  Do you have any records that would indicate

 7 whether the invoice printed on 1/16/07 was the same as

 8 the invoice printed on 12/14/2006?

 9      A.  I have a record here that tells me it is a

10 different letter template.  It is a second letter.  So

11 from that perspective, the answer would be no, it would

12 be different.

13      Q.  How about the attachment?

14      A.  The attachment would be the same.

15      Q.  Do you have records at Rawlings that would

16 show that the attachments were the same?

17      A.  Only that the business practice would be to

18 repeat the process that they did with the invoice --

19 with the first invoice, which would draw from the same

20 data.

21      Q.  Any other records other than your general

22 practice?

23      A.  No.

24      Q.  Then at the bottom of this screen shot there's

25 an entry dated 2/13/2007.  Do you see that?
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 1      A.  I do.

 2      Q.  Then the diary entry there says in all caps,

 3 "NEW INVOICE."  Do you see that?

 4      A.  Yes.

 5      Q.  Do you know what that reflects?

 6      A.  I don't specifically understand what the

 7 auditor is trying to convey here.  But something about

 8 a number that is disconnected.  Presumably it's the

 9 provider number that they were trying to use to contact

10 the provider.

11      Q.  Specifically directing your attention to the

12 words "NEW INVOICE," do you understand what that

13 relates to?

14      A.  I do not.

15      MR. GEE:  Now would be --

16      THE COURT:  Can we take ten minutes, 15 minutes.

17 Is that enough?

18      MR. McDONALD:  Maybe 15.

19      THE COURT:  All right.

20          (Recess taken)

21      THE COURT:  Okay.  Back on the record.

22      MR. GEE:  Q.  Mr. Davidson, could you turn to 1016

23 please?

24      A.  Yes.

25      Q.  This is another letter invoice and attachment
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 1 issued by Rawlings, right?

 2      A.  Yes.

 3      Q.  And this is another instance in which the

 4 invoice letter set that was produced -- let me start

 5 that over.

 6          This is another instance in which the

 7 attachment that was initially produced was the

 8 incorrect attachment; is that right?

 9      A.  Yeah, the image is not that of the attachment

10 that went with this invoice.

11      Q.  This letter invoice, it appears to be

12 addressed to a provider group; is that right?

13      A.  I don't know if it's a provider group.  All I

14 know is Pirritano Chiropractic Corp.  I don't know if

15 that's a provider group.

16      Q.  Does Rawlings ever seek reimbursement of

17 overpayments from patients on behalf of PacifiCare?

18      A.  Directly to a patient?

19      Q.  Yes.

20      A.  Not to my knowledge.

21      MR. GEE:  I'll show you some documents.

22          1101, your Honor?

23      THE COURT:  Yes.  Screen shot with first date of

24 11/9/06.

25          (Department's Exhibit 1101, PAC0913793, marked
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 1           for identification)

 2      THE WITNESS:  Okay.

 3      MR. GEE:  Q.  These are Rawlings records that

 4 relate to the letter invoice in Exhibit 1016; is that

 5 right?

 6      A.  Yes, Invoice 235081.

 7      Q.  And turn, if you would, to 3797.

 8      A.  Yes.

 9      Q.  There's an entry dated 1/18/2007.  Do you see

10 that?

11      A.  There are three of them; but yes.

12      Q.  The first one.

13      A.  Yes, I do.

14      Q.  That entry starts with the patient's first

15 name, which I'd ask you not to read into the record.

16      THE COURT:  Yes.

17      MR. GEE:  Q.  But that name matches the patient

18 name on the letter invoice in Exhibit 1016; is that

19 right?

20      A.  Yes.

21      Q.  So that entry is saying that this particular

22 patient left a message, wanted to know why MC is

23 primary.  Do you see that?

24      A.  Yes.

25      Q.  You understand in this context MC to be
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 1 Medicare?

 2      A.  I presume so.

 3      Q.  And the notes go on to say that the patient

 4 says she can't get treated by her doctor.  And she's

 5 going to the Insurance Commissioner.  Do you see that?

 6      A.  I do.

 7      Q.  So if Rawlings' overpayment letter was only --

 8 weren't going to patients, do you know why this patient

 9 is calling Rawlings about this overpayment request?

10      A.  I do not.

11      MR. GEE:  1102, your Honor.

12      THE COURT:  It's a letter from Rawlings dated

13 3/8/2007.

14          (Department's Exhibit 1102, PAC0872893 marked

15           for identification)

16      THE WITNESS:  Okay.

17      MR. GEE:  Q.  This is another overpayment letter

18 and invoice issued by Rawlings; is that right?

19      A.  Yes.

20      Q.  And you believe that Rawlings' records confirm

21 that this letter was generated and sent to the provider

22 on or about the date of the letter, 3/8/2007; is that

23 right?

24      A.  I don't have the supporting documentation, but

25 based on my declaration, I would say yes.
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 1      MR. GEE:  1103, your Honor.

 2      THE COURT:  It's a screen shot with a date of

 3 5/8/06 on Line 5.

 4          (Department's Exhibit 1103, PAC0913957, marked

 5           for identification)

 6      THE WITNESS:  Okay.

 7      MR. GEE:  Q.  And 1103 are Rawlings records for

 8 the overpayment letter in the last exhibit, 1102; is

 9 that right?

10      A.  Yes.

11      Q.  Turn if would you, to 3960, the last page.

12      A.  Okay.

13      Q.  The first two entries show -- reflect that, on

14 3/8/2007, a letter and invoice were printed, right?

15      A.  Yes.

16      Q.  Then the third entry seems to say that someone

17 from Rawlings called the provider and received a fax

18 number.  Is that how you read that?

19      A.  That's what it appears, yes.

20      Q.  But then, again, there's no entry reflecting

21 that the letter and invoice were faxed, mailed or

22 otherwise sent to the provider, right?

23      A.  Right.

24      Q.  Then on 4/9/2007, we have a second letter and

25 invoice being printed.  Do you see that?
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 1      A.  I do.

 2      Q.  Then, again, no entry indicating that the

 3 second letter was sent to the provider, right?

 4      A.  Correct.

 5      Q.  Then on 5/8/2007, a third letter and invoice

 6 are printed, right?

 7      A.  Correct.

 8      Q.  And, again, no entry reflecting the letter and

 9 invoice were sent to the provider?

10      A.  Correct.

11      Q.  Then the last entry, it appears that a

12 Rawlings auditor or employee tried to call the

13 provider, right?

14      A.  That's what it appears, yes.

15      Q.  And this Rawlings auditor spoke with someone

16 in the provider's office named Maribel?

17      MR. McDONALD:  Objection, calls for speculation.

18      MR. GEE:  They're his notes.

19      MR. McDONALD:  They're not his notes.  They're the

20 company's notes.

21      MR. GEE:  He's the representative of --

22      MR. McDONALD:  He's not a 30(b)(6) witness.

23      THE COURT:  Overruled.  If he can answer and he

24 knows what it is, I'll let him answer.  If he doesn't,

25 he doesn't.



19579

 1      THE WITNESS:  All I know is this is what the

 2 auditor has written.

 3      MR. GEE:  Q.  Do you see the "TT Maribel"?

 4      A.  Yes.

 5      Q.  Do you understand "TT" to mean "talked to"?

 6      A.  I do not.

 7      Q.  You've never seen that abbreviation used in

 8 these diary notes?

 9      A.  Not that I recall, no.

10      Q.  And the abbreviation "ADVD," do you understand

11 what that means?

12      A.  It would be just speculation.

13      Q.  Would it be reasonable to assume that that

14 meant "advised"?

15      MR. McDONALD:  Objection.  Why should we have him

16 guess about what it might mean?

17      THE COURT:  He said that he doesn't know and it

18 would be speculation on his part.  I don't want him to

19 speculate.

20      MR. GEE:  Q.  Do you understand the phrase "Not

21 showing any MC info or refund REQT in file"?  Do you

22 understand what that means?

23      A.  I do not.

24      Q.  Do you think "MC" in that context refers to

25 Medicare?
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 1      A.  Again, I would speculate.

 2      Q.  Previously we looked at a diary entry, and we

 3 had looked at an abbreviation "MC," and you had

 4 indicated it was your belief it was Medicare.  Do you

 5 recall that?

 6      A.  In that context, perhaps I could.  In this

 7 context, I don't know.

 8      Q.  And "REQT," do you think that could refer to

 9 request?

10      MR. McDONALD:  Objection, calls for speculation.

11      THE COURT:  If you don't know, I guess.

12      THE WITNESS:  I don't know.

13      MR. GEE:  Q.  Okay.  Is it your testimony that

14 these records in Exhibit 1103 confirm that the letter

15 and invoice in the last Exhibit 1102 were generated and

16 sent to the provider on or about 3/8/2007?

17      A.  Yes, that would be our business practice.

18      Q.  Is it your testimony that these records in

19 1103 confirm that the letter in 1102 were sent to the

20 provider on 3/8/2007?

21      A.  On or about, yes.

22      MR. GEE:  1104, your Honor.

23      THE COURT:  All right.  1104 is a Rawlings letter

24 with a top date of 2/26/07.

25          (Department's Exhibit 1104, PAC0872941, marked
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 1           for identification)

 2      THE WITNESS:  Okay.

 3      MR. GEE:  Q.  This is another overpayment letter

 4 and attachment issued by Rawlings, right?

 5      A.  Yes.

 6      Q.  And it is your testimony that Rawlings'

 7 records confirm that this letter and invoice were sent

 8 to the provider on or about the date of the letter; is

 9 that right?

10      A.  Unless it is one of the three exceptions I

11 noted in my supplemental, yes.

12      MR. GEE:  1105, your Honor.

13      THE COURT:  That's a screen shot with a first date

14 of 7/3/06.

15          (Department's Exhibit 1105, PAC0913925, marked

16           for identification)

17      THE WITNESS:  Okay.

18      MR. GEE:  Q.  And 1105, these are Rawlings'

19 records associated with the letter and attachment we

20 saw in Exhibit 1104; is that right?

21      A.  They are.  Yes.

22      Q.  Turn, if you would, to the last page, 3928.

23      A.  Okay.

24      Q.  Again, we have entries reflecting that an

25 overpayment letter and invoice for these claims were
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 1 printed, it appears, three separate times.  Do you see

 2 that?

 3      A.  Yes.

 4      Q.  But then, again, no entries reflecting that

 5 any of these letters and invoices were sent to the

 6 provider, right?

 7      A.  Yes.

 8      Q.  And then the second to last entry dated

 9 4/30/2007 starts with "TT Linda."  Do you see that?

10      A.  Yes.

11      Q.  And in this context, do you understand what

12 "ADVD" could mean?

13      A.  Again, I would speculate by context.

14      Q.  And in this context, do you understand what

15 "REQT" could stand for?

16      A.  No.  This is, again, the same as the last

17 time.  That one I couldn't even contrive of an idea

18 based on context.

19      Q.  And "RECD," do you understand what that could

20 relate to?

21      A.  Speculation.

22      Q.  And is it your testimony that these records in

23 1105 confirm that the letter and invoice in 1104 were

24 in fact sent to the provider on or about 2/26/07?

25      A.  Yes.
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 1      MR. GEE:  1106, your Honor.

 2      THE COURT:  1106 is a letter.  Can't read the

 3 date.

 4      MR. GEE:  Yes, we'll try and work that out.  Let

 5 me hand out Mr. Bugiel's declaration, 5531, at the same

 6 time.

 7          (Department's Exhibit 1106, PAC0872919, marked

 8           for identification)

 9      MR. GEE:  Mr. Davidson, take as much time as you'd

10 like with Mr. Bugiel's declaration, but I'm only going

11 to be asking you about a particular page, Page 4 of 12

12 in Appendix A.

13      A.  Okay.

14      Q.  And 1106, this is another overpayment letter

15 issued by Rawlings; is that right?

16      A.  As far as I can tell, yes.

17      Q.  I would -- have you seen Mr. Bugiel's

18 declaration, 5531, before?

19      A.  No.

20      Q.  So I just intended to use Mr. Bugiel's

21 declaration to pin down a date for your Honor.  So

22 perhaps we could look along on Page 4 of 12 in

23 Appendix A to Mr. Bugiel's declaration and Line 191.

24          Mr. Davidson, does Line 191 appear to be

25 referencing the letter in Exhibit 1106?
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 1      A.  All I can really draw from is that the blurred

 2 WestMed Ambulance, Inc., to suggest that they are tied

 3 together.  The date I can't see.  And --

 4      Q.  Sure.  So fifth column in, the top, it's

 5 titled "New Beginning Bates Number."  Do you see that?

 6 Yes.

 7      Q.  And if you look at Line 191, that Bates number

 8 is PAC0872919?

 9      THE COURT:  I don't really need this witness's

10 agreement.  I need Mr. McDonald's agreement.  And it

11 looks like the date is 2/20/07.

12          Does that sound all right to you?

13      MR. McDONALD:  That's what appears in this

14 exhibit.

15      THE COURT:  Actually, kind of if you look at it,

16 that's certainly a possibility.  So let's make it

17 2/20/07.

18      MR. GEE:  Thank you, your Honor.

19      Q.  Is it your testimony, Mr. Davidson, that

20 Exhibit 1106 was sent to the provider on or about the

21 date of the letter?

22      A.  I don't have any of my additional detail to

23 tell me, unless it is included in one of the 247 that

24 I've already drawn.

25      MR. McDONALD:  Just so the record's clear, it's
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 1 243.

 2      THE COURT:  Yes.

 3      THE WITNESS:  Or 243, excuse me.

 4      MR. GEE:  1107, your Honor.

 5      THE COURT:  All right.  This is a screen shot with

 6 a date of 7/25/06.

 7          (Department's Exhibit 1107, PAC0913917, marked

 8           for identification)

 9      THE WITNESS:  Okay.

10      MR. GEE:  Q.  Do you recognize 1107 as the

11 Rawlings records for the letter and attachment in

12 Exhibit 1106?

13      A.  I do.

14      Q.  And on the last page, 3920 --

15      A.  Yes.

16      Q.  -- there are entries for 2/20/2007 that

17 reflect an overpayment letter and an invoice being

18 printed, right?

19      A.  Yes.

20      Q.  And then under that, there's an entry that

21 appears to have been written by the auditor, "CLD

22 provider & rec'd fax number to fax invoice."  Do you

23 understand what that could refer to?

24      A.  I could imply it.  I don't know specifically

25 what it means.  But I can conclude by the context what
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 1 it meant, yes.

 2      Q.  What would you conclude from the context that

 3 it meant?

 4      A.  It appears that the auditor is trying to say

 5 that they've called the provider and faxed this invoice

 6 to some number that they had received.

 7      Q.  And then below that on 3/23/2007, we have two

 8 entries for the printing of a second letter and

 9 invoice, right?

10      A.  That is correct.

11      Q.  And then below that, for 4/23/2007 we have an

12 entry in all caps "WRONG NUMBER, SEARCHING WEB."

13      A.  Yes.

14      Q.  Do you see that?  Do you understand that to

15 mean that the fax number Rawlings was trying to send

16 the letter and invoice to was wrong?

17      A.  I don't know that.

18      Q.  Based on these records in 1107, is it your

19 testimony that this letter and invoice in Exhibit 1106

20 were sent to the provider on or about the date of the

21 letter?

22      A.  The diary notes say that, yes, this letter and

23 its attachment were printed and sent on or about

24 2/20/2007.

25      Q.  Do you have your supplemental declaration up
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 1 there, 5613?

 2      A.  Yes.

 3      Q.  And this declaration addresses some letters

 4 and attachments that you previously had represented

 5 were sent to providers but now say they were in fact

 6 not sent out; is that right?

 7      A.  No.

 8      Q.  What is the substance of your declaration in

 9 5613?

10      A.  The initial request was for letters that would

11 correspond to UIDs.  There was no implication at that

12 time that these were letters sent to a provider.

13      Q.  Okay.  But it is your testimony now that those

14 letters and attachments associated with UID numbers,

15 for some of those UID numbers, letters were in fact not

16 sent out, right?

17      MR. McDONALD:  Objection.  Just so the record is

18 clear, I was concerned about the earlier question about

19 a representation that was supposedly attributed to

20 Mr. Davidson.  But we're talking about three letters so

21 some number.  We know the number.

22      THE COURT:  Three.

23      MR. GEE:  Q.  Okay.  With that correction does

24 that change your testimony?

25      A.  There are three letters that I know from the
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 1 record we did not pursue.

 2      MR. GEE:  1107, your Honor?

 3      THE COURT:  I think it's 1108.  This is a letter

 4 dated January 4th, 2007.

 5          (Department's Exhibit 1108, PAC0873099, marked

 6           for identification)

 7      THE COURT:  How close are we?

 8      MR. GEE:  I just have a couple more pages.

 9      THE COURT:  Let's go for 15 minutes and see where

10 we are.

11      THE WITNESS:  Okay.  I see No. 1108.

12      MR. GEE:  Q.  Is this the letter you're referring

13 to in Paragraph 5 of your supplemental declaration?

14      A.  Yes.

15      MR. GEE:  1109, your Honor.

16      THE COURT:  This is a screen shot with a date of

17 1/1/2005.

18          (Department's Exhibit 1109, PAC0913886, marked

19           for identification)

20      THE WITNESS:  Okay.

21      MR. GEE:  Q.  And 1109, these are Rawlings'

22 records for the overpayment and invoice in 1108; is

23 that right?

24      A.  That's correct.

25      Q.  And on 3889, the last page, there's an entry
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 1 for 11/28/2006, "Spoke with Debi Dries," D-R-I-E-S,

 2 D-E-B-I, "about this invoice."  Do you see that?

 3      A.  I do.

 4      Q.  Do you know who Debi Dries is?

 5      A.  Yes.  Debi Dries.

 6      Q.  Dries, I'm sorry.  She's someone at

 7 PacifiCare?

 8      A.  No.  She is at Rawlings.

 9      Q.  Then under the date 1/4/2007, there's an entry

10 that appears to say that Rawlings received approval to

11 invoice on 1/4/2007, right?

12      A.  Yes.

13      Q.  But can't because of timely filing?

14      A.  Yes.

15      Q.  Then under that, there's an entry that says,

16 "This invoice was closed," right?

17      A.  Yes.

18      Q.  And it says, "Integrity checks were enforced."

19 Do you see that?

20      A.  Yes.

21      Q.  Do you know what that means?

22      A.  Not really, no.

23      Q.  So is your testimony that these records

24 reflect the letter not being sent out, right?

25      A.  That's what the narrative says in the diary.
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 1 I used some other detail to verify that this was not

 2 sent.

 3      Q.  And turn back a page to 3888.

 4      A.  Mm-hmm.

 5      Q.  In the middle of the page, there's a row that

 6 we looked at before.  It starts "Tot Invoiced" and then

 7 there's a number "53,188.11"?

 8      A.  Right.

 9      Q.  Then to the right of that there's a date

10 "1/4/2007"?

11      A.  That's right.

12      Q.  Previously you testified that this date in

13 that field reflected the date that the invoice was

14 sent.  Do you recall that testimony?

15      A.  I do.

16      Q.  But would you agree that, having seen this

17 record, that this date in this date field doesn't

18 necessarily reflect that the invoice was sent?

19      A.  In this case, I have additional information to

20 suggest it was not sent.

21      Q.  So the fact that a date appears in that date

22 field doesn't necessarily mean that the letter and

23 invoice were sent, right?

24      A.  In this case I, again, had additional

25 information to tell me that it was not sent.  And but
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 1 otherwise it would be normal business practice to print

 2 and send that invoice.

 3      Q.  And the additional information you're

 4 referring to are the tracking notes that are --

 5      A.  Correct.

 6      Q.  -- attached, the tracking notes that are

 7 attached to your supplemental declaration?

 8      A.  That's correct.

 9      Q.  You reviewed tracking notes for this

10 overpayment letter, right?

11      A.  I did.

12      Q.  And you reviewed tracking notes for the two

13 other overpayment letters reflected in your

14 supplemental, right?

15      A.  Yes.

16      Q.  Did you review the tracking notes for any of

17 the other overpayment letters that are at issue in this

18 case?

19      A.  No.

20      MR. GEE:  Next in order, your Honor, 1108?

21      THE COURT:  1110, a letter dated 2/14/07.

22          (Department's Exhibit 1110, PAC0873125, marked

23           for identification)

24      The WITNESS:  Okay.

25      MR. GEE:  Q.  This letter in 1110 is what's
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 1 referenced in Paragraph 6 of your supplemental

 2 declaration; Is that right?

 3      A.  Yes.

 4      Q.  And this letter, it's your testimony now that

 5 it was never sent to the provider; is that right?

 6      A.  That's correct.

 7      MR. GEE:  1111.

 8      THE COURT:  1111 is a letter with date 9/25/07.

 9          (Department's Exhibit 1111, PAC0873203, marked

10           for identification)

11      THE WITNESS:  Okay.

12      MR. GEE:  Q.  This is the letter referenced in

13 Paragraph 7 of your supplemental declaration; is that

14 right?

15      A.  That's correct.

16      Q.  It is also your testimony now that this letter

17 was never sent to the provider?

18      A.  That is correct.

19      Q.  So Mr. Davidson, the last three exhibits or

20 the last three overpayment letters that we've looked

21 at, Exhibits 1108, 1110, and 1111, were letters and

22 attachments that Rawlings located and produced to

23 PacifiCare; is that right?

24      A.  Correct.

25      Q.  But, in fact, they were never sent to
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 1 providers; is that right?

 2      A.  That is correct.

 3      Q.  So you would agree, would you not, that the

 4 existence of a copy of an overpayment letter and

 5 invoice does not prove that they were in fact sent to

 6 the provider?

 7      A.  Yes.

 8      MR. GEE:  That's all we have, your Honor.

 9      THE COURT:  Any redirect?

10      MR. McDONALD:  Yes, your Honor.

11      THE COURT:  Did you want to launch into it?

12      MR. McDONALD:  Maybe a five-minute break.

13      THE COURT:  Sure.

14          (Recess taken)

15      THE COURT:  Okay.  Go back on the record.

16           REDIRECT EXAMINATION BY MR. McDONALD

17      MR. McDONALD:  Thank you, your Honor.  I just have

18 a few questions for Mr. Davidson.

19      Q.  Now, Mr. Davidson, you were asked by Mr. Gee a

20 series of questions related to what information

21 PacifiCare or United had transmitted to Rawlings

22 regarding legal requirements.  I think he made

23 references to some sort of a chart or a grid or

24 something like that.  Do you recall those questions?

25      A.  I do.
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 1      Q.  In your capacity as director of audit

 2 production, do you communicate with insurers such as

 3 PacifiCare about legal requirements?

 4      A.  I do not.

 5      Q.  As a matter of course, would it be something

 6 that you would be aware of if such communications had

 7 occurred between Rawlings and PacifiCare?

 8      A.  No.

 9      Q.  Now, you were asked a whole series of

10 questions about these various diary note entries that

11 we looked at.  Do you recall that?

12      A.  Yes.

13      Q.  Now, we saw some entries where there's an

14 entry that shows an invoice was printed and others that

15 show an invoice was printed and then another entry

16 showing something was faxed and/or mailed.  Do you

17 recall those?

18      A.  Yes.

19      Q.  Are auditors required to make a manual entry

20 into the computer system when they are mailing or

21 faxing an invoice?

22      A.  Not to my knowledge.

23      Q.  Do you know -- is it your understanding that

24 the practice is that, when the computer generates an

25 invoice, it automatically creates the record that it
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 1 has done so?

 2      A.  In the diary, yes.

 3      Q.  And based upon that and the company's practice

 4 that upon the printing of the invoice the mailing will

 5 occur you concluded that the letters had been sent; is

 6 that right?

 7      A.  In all but the three cases cited, yes.

 8      Q.  So am I correct to understand that your

 9 testimony is based not simply on the existence of a

10 letter and an attachment to conclude that a letter and

11 attachment had been sent; is that correct?

12      A.  That's correct.

13      Q.  You went beyond that; isn't that right?

14      A.  Yes.

15      Q.  In fact, what was marked Exhibit 5612, this

16 compendium of screen shots, reflects the amount of work

17 that you undertook to ensure to yourself that these

18 letters had been sent?

19      A.  Yes.

20      Q.  In the course of conducting that work, you

21 identified three instances where the diary notes

22 indicated to you that the letters had not been sent,

23 correct?

24      A.  That's correct.

25      Q.  And in those three instances, then, you
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 1 pursued further records to identify what occurred,

 2 correct?

 3      A.  Correct.

 4      Q.  And that information is all laid out in your

 5 supplemental declaration?

 6      A.  Yes.

 7      MR. McDONALD:  I don't think I have any further

 8 questions.

 9      THE COURT:  Okay.

10      MR. GEE:  Just really briefly, your Honor.

11      THE COURT:  Okay.

12              RECROSS-EXAMINATION BY MR. GEE

13      MR. GEE:  Q.  You had just testified that, in your

14 capacity, you don't communicate with insurers regarding

15 compliance issues; is that right?

16      A.  Yes.

17      Q.  In your responsibilities at Rawlings, are you

18 trained on compliance issues?

19      A.  I am not.

20      MR. GEE:  That's all.

21      THE COURT:  Anything further.

22      MR. McDONALD:  No further questions.

23      THE COURT:  May this witness be released?

24      MR. McDONALD:  I'm sure he would love to.

25      THE COURT:  Thank you.  You're free to go.
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 1      MR. McDONALD:  So the exhibits, I don't know if

 2 you want to deal with them tomorrow morning.

 3      THE COURT:  It's up to you.

 4      MR. McDONALD:  We just want to make clear --

 5      THE COURT:  Which ones?

 6      MR. McDONALD:  I think all of his.

 7      MR. GEE:  Yes.

 8      THE COURT:  All of yours.  Okay.

 9      MR. McDONALD:  And then 5614 and 5612, I think

10 likewise should be --

11      THE COURT:  Fine.  Did you want blue stickers to

12 prepare the envelopes?

13      MR. McDONALD:  Sure.

14      MR. GEE:  Sure.  That would be the best way to

15 identify them, I would suspect.

16      THE COURT:  Yes.

17          So we can go off the record.

18          (Whereupon, the proceedings recessed

19           at 1:07 o'clock p.m.)

20

21

22

23

24

25
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 1 Tuesday, August 9, 2011              9:07 o'clock a.m.

 2                         ---o0o---

 3                   P R O C E E D I N G S

 4      THE COURT:  This is on the record.  This is before

 5 the Insurance Commissioner of the State of California

 6 in the matter of PacifiCare Life and Health Insurance

 7 Company.  This OAH Case No. 2009061395, Agency

 8 No. UPA 2007-00004.  Today's date is the 9th of August,

 9 2011.

10          Counsel are present.  Respondent is present in

11 the person of Ms. Knous.

12          Mr. Boeving is on the stand.  You've been

13 previously sworn in this matter, so you're still under

14 oath.  If you could just state your name again for the

15 court reporter.

16      THE WITNESS:  Ronald Boeving.

17      THE COURT:  And I think we are at redirect; is

18 that right?

19      MR. GEE:  Yes, your Honor.  Are we ready?

20      THE COURT:  Yes.

21              REDIRECT EXAMINATION BY MR. GEE

22      MR. GEE:  Q.  Mr. Boeving, Mr. Velkei asked you a

23 number of times if you had ever been responsible for

24 the whole integration of an acquired company or just

25 those aspects related to IT.  Do you remember that?
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 1      A.  Yes, I do.

 2      Q.  Now, is there anywhere in your prefiled direct

 3 testimony where you had previously addressed that

 4 question?

 5      A.  Yes, I believe it's on Page 1, Line 23.

 6      Q.  The sentence starting:

 7                         "At First Health I led

 8                    the IT integration..."

 9          Is that what you're referring to?

10      A.  Yes, sir.

11      Q.  Did you ever contend in your direct testimony

12 that you were responsible for leading the whole

13 integration or any of the acquisitions?

14      A.  No.

15      Q.  Mr. Velkei also asked you some questions about

16 your work on the CCN acquisition.  Do you recall that?

17      A.  Yes.

18      Q.  Specifically, you were asked about the

19 approximately 50 percent staff reduction that occurred

20 following that acquisition.  Do you recall that?

21      A.  Yes.

22      Q.  You testified that you were responsible for

23 making the decisions regarding layoffs of IT staff,

24 right?

25      A.  That's right.
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 1      Q.  Did you have any concerns about implementing

 2 those layoffs?

 3      A.  Yes, I did.

 4      Q.  What were they?

 5      A.  Retention is a difficult challenge.  And it

 6 requires planning and coordination and a lot of effort

 7 to be successful.

 8      Q.  What did you do to address those concerns?

 9      A.  Well, in the CCN case, first thing we did was

10 to document the existing systems, understanding the

11 features and functions and capability, assess what was

12 there and then determined who among the existing staff

13 had the most critical subject matter expertise in terms

14 of supporting those systems and, equally important, was

15 going to be useful to us in making the transition where

16 we were going to integrate those systems into our

17 standard.

18      Q.  And once you had identified those who had the

19 critical subject matter expertise, what, if anything,

20 did you do with that information?

21      A.  We sat down with those particular individuals

22 and determined what those things were that would most

23 likely retain their services in a motivated fashion

24 throughout the integration process, including retention

25 agreements.  But not limited to that, including things
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 1 like making sure they were aware of our commitment to

 2 them and to their success in our company, to giving

 3 them relevant roles, and whatever their needs or wants

 4 were that would motivate them to, again, participate in

 5 an active way during the integration and make that

 6 successful.  You know, that's what we were prepared to

 7 design for those people as individuals.

 8      Q.  Approximately when did you sit down with these

 9 individuals and attempt to make efforts to retain them?

10 And I'm referring to how -- the time period after the

11 acquisition, how long after the acquisition?

12      A.  The time period, I think, to execute a

13 successful retention is critical, and it's brief.  So

14 it would have been really in the early part of the

15 analysis, not day one, but, you know, certainly after

16 we'd made the determination about the systems and who

17 the most critical subject matter experts were.  At that

18 point, we would have immediately sat down with them.

19      Q.  Would it be fair to say that you undertook

20 this process within the first several months after the

21 acquisition?

22      A.  Yes.

23      Q.  How did you go about determining who at CCN

24 would be retained?

25      A.   Well, as I think I said before, after
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 1 examining the systems and determining, you know, what

 2 was documented and what was not and who had the

 3 knowledge, we would -- you know, we interviewed

 4 individuals individually to confirm what we thought in

 5 terms of their expertise and made that determination

 6 then about -- we formed a list of individuals and

 7 rank-ordered that in terms of their most relevant and

 8 critical knowledge to the process.

 9      Q.  So you considered -- you made a list based on

10 the individuals' subject matter expertise?

11      A.  That was our primary concern, but that wasn't

12 the only one.  We looked at their performance history,

13 their motivation and willingness to help us, their time

14 in service.

15      Q.  Now, Mr. Velkei showed you some excerpts of

16 Ms. Watson's testimony relating to the layoffs at

17 PacifiCare following the acquisition.  Do you recall

18 that?

19      A.  Yes.

20      Q.  Specifically, showed you a passage in which

21 Ms. Watson testified that institutional knowledge was a

22 factor in considering the layoffs.  Do you recall that?

23      A.  Yes.

24      Q.  Did your direct testimony ever criticize

25 PacifiCare or United for completely failing to consider
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 1 institutional knowledge in its layoff decisions?

 2      A.  No.

 3      Q.  What was the nature of your criticism in that

 4 regard?

 5      A.  I think the nature of my concern there was in

 6 terms of the weight that was applied to the subject

 7 matter expertise relative to other factors.

 8      Q.  Your criticism was that there was insufficient

 9 weight?

10      A.  I consider it to be number one.  And it seemed

11 to me that that was not the ranking that was given in

12 making those decisions.

13      MR. VELKEI:  I would just ask that the examiner

14 not lead the witness.  I think I understand that some

15 of this is preliminary, but some of it really is

16 crossing the line.

17      THE COURT:  All right.

18      MR. GEE:  That was really just a summary of his

19 testimony, your Honor.

20      THE COURT:  I'll allow it, but it's better if I

21 hear it from the witness.

22      MR. VELKEI:  Thank you, your Honor.

23      MR. GEE:  Thank you, your Honor.

24      Q.  Do you have your direct testimony up there,

25 Mr. Boeving, 1095?
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 1      A.  Yes.

 2      Q.  Turn, if you would, to Page 20.

 3      A.  Yes.

 4      Q.  Do you discuss the issue of institutional

 5 knowledge somewhere on this page?

 6      A.  Yes, around Line 9 here on Page 20.

 7      Q.  You're referring to the sentence starting:

 8                         "Ms. Watson's testimony,

 9                    however, indicates that the

10                    criteria governing the layoffs

11                    did not sufficiently weigh the

12                    factor."

13          That sentence?

14      A.  Yes, sir, that's right.

15      Q.  Mr. Velkei also asked you about Ms. Watson's

16 testimony relating to PacifiCare and United's failure

17 to document special handling during the Accenture

18 transition.  Do you recall that?

19      A.  Yes.

20      MR. GEE:  I'd like to show you a couple pages of

21 Ms. Watson's testimony.

22          It's RT 17774 to -775, your Honor.

23      THE COURT:  You're going to show me a copy, right?

24      MR. GEE:  Yes.

25      Q.  And Mr. Velkei read for you from Page 17775
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 1 starting on Line 15 to Line 25.  Do you recall that?

 2      A.  Yes.

 3      Q.  Then he said:

 4                         "So, in fact, Ms. Watson

 5                    acknowledges that her team was

 6                    responsible for documenting

 7                    those policies and procedures."

 8          Do you recall that?

 9      A.  Yes.

10      Q.  Now, I've provided you the previous page from

11 Ms. Watson's testimony so you can get a full context of

12 the passage that Mr. Velkei read for you.

13      MR. VELKEI:  To be clear, your Honor, 17774 was in

14 fact presented to Mr. Boeving.  So this

15 characterization that this was not put in front of the

16 witness -- we specifically addressed the timing, that

17 this started in February and ended in July.  I had

18 specific questions around this page.

19          So I don't want to break the flow here, but

20 the suggestion that I somehow did not show him this

21 page is absolutely contradicted by the record.  And I'm

22 happy to go pull that up if we need to.

23      MR. GEE:  It was in another section of it.  And

24 I'm talking about a particular section of --

25      MR. VELKEI:  The page was in front of the witness.
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 1      MR. GEE:  And this is completely irrelevant

 2 anyway.

 3      MR. VELKEI:  I mean, this is the concern, your

 4 Honor.  When I presented a package of specific pages,

 5 they insisted it not be marked.  And now we're getting

 6 these characterizations that this page wasn't shown to

 7 the witness.  In fact, it was.  It was seriatim, your

 8 Honor.

 9      THE COURT:  Stop, Mr. Velkei.

10      MR. GEE:  There was no characterization that 774

11 wasn't presented to the witness.  It was that

12 Mr. Velkei only read from this particular section.  And

13 that's the only representation I've made.

14      THE COURT:  All right.  So 774 and 775 were

15 presented to the witness.

16      MR. GEE:  Out of order, but --

17      MR. VELKEI:  Not out of order.  They were in

18 seriatim.  It was a group of pages, your Honor, that

19 were in numbered order.

20          I'm just suggesting, take out the

21 argumentative tone of the question and I'm fine with

22 him asking questions about specific testimony.  But --

23      THE COURT:  774 and 775 were part of a group that

24 started with 739, and then 774 and 775 were in order.

25 And then it went to 743.
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 1      MR. VELKEI:  Thank you, your Honor.

 2      MR. GEE:  Your Honor, if you keep flipping through

 3 there, there's another Page 775 later on there where

 4 774 doesn't precede it, and that is the page that

 5 Mr. Velkei read from in this section of the testimony.

 6      MR. VELKEI:  I appreciate the Court's

 7 clarification, your Honor.  I would just ask if there's

 8 a question --

 9      THE COURT:  There is another one later on that's

10 775 that has the yellow on it.  And it's preceded by

11 678.

12      MR. GEE:  And the yellow is the part that I read

13 from just now.

14      THE COURT:  All right.  And there is another

15 part, 775 and 776, with different highlighting.  So

16 it's all here.  Go ahead.

17      MR. VELKEI:  Thank you, your Honor.

18      MR. GEE:  Q.  Now, you have the 774 in front of

19 you now, Mr. Boeving?

20      A.  Yes.

21      Q.  Starting on Line 18, of 774, this is

22 Mr. Velkei crossing Ms. Watson.

23                         Question:  "Now, prior to

24                    the time of it being completed,

25                    you  mentioned there was some
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 1                    folks from Accenture that came

 2                    and actually sat down and

 3                    visited with you and the people

 4                    in your department?"

 5                         Answer:  "No, people from

 6                    group services, from United

 7                    group services, not Accenture."

 8                         Question:  "So members of

 9                    United's group services teams

10                    came to your offices --"

11                         Answer:  "Cypress."

12                         Question:  "-- to

13                    understand the process that

14                    you utilized in your

15                    department?"

16                         Answer:  "Yes."

17                         Question:  "Could you

18                    spend a little time explaining

19                    the extent to which that

20                    happened?"

21                         Answer:  "I'm not sure

22                    what you're looking for.  They

23                    came, they sat down with staff.

24                    I think they interviewed

25                    management, some of the
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 1                    managers of the department.

 2                    They outlined processes and

 3                    process flow and some of the

 4                    documentation."

 5          Now, Mr. Boeving, with this context in mind,

 6 who or what team do you believe was responsible for

 7 documenting the policies and procedures with respect to

 8 the Accenture transition?

 9      A.  I would say United group services.

10      Q.  You also testified in response to questioning

11 from Mr. Velkei that you understood that only the data

12 entry part of the eligibility function moved to the

13 Philippines.  Do you recall that?

14      A.  Yes.

15      Q.  You testified that the eligibility and

16 customer service functions were, quote, "blended,"

17 closed quote, before the Accenture transition.  Do you

18 recall that?

19      A.  Yes.

20      Q.  What did you mean by "blended"?

21      A.  Well, the data entry people, although not

22 formally being customer services people, did do

23 customer services function in addition to their data

24 entry.  They would take telephone calls from customers

25 and assist someone with their documents.
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 1      Q.  Earlier this week, Mr. Velkei asked you if

 2 there was any references in your prefiled testimony to

 3 this concept of blended, and you couldn't find it while

 4 you were on the stand.  Do you recall that?

 5      A.  Yes.

 6      Q.  Have you had a chance to review your prefiled

 7 testimony since then?

 8      A.  Yes.

 9      Q.  Turn, if you would, to Page 22.  Is that

10 testimony somewhere on that page?

11      A.  Yes, it would be at the bottom of the page

12 starting with Line 22.

13      Q.  Mr. Velkei also asked you about --

14      MR. VELKEI:  Could you give us a second to get

15 there?  I'm sorry.

16      MR. GEE:  Sure.

17      MR. VELKEI:  There's blending here?  I'm missing

18 the reference to blending.  Am I looking at the wrong

19 place?

20      MR. GEE:  Page 22, I think he said, Line 22.

21      THE WITNESS:  Yes.

22      MR. VELKEI:  United's outsourcing?

23      MR. GEE:  Okay.  You can do that on recross.

24      THE COURT:  Sure.

25      MR. VELKEI:  Again, your Honor, I would ask that
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 1 the examiner not lead the witness.  If he thinks that

 2 there's a particular place in the testimony to say

 3 "Where in the testimony" as opposed to "Is it on Page

 4 22," that's leading.

 5          I'm looking at 22 or Line -- and I'm missing

 6 it, but perhaps I'm doing something wrong here.

 7      THE COURT:  I'm not going to get into that

 8 disagreement.

 9          I think you're on the edge of leading.  I know

10 you're trying to get it done.

11      MR. GEE:  I just don't want to get in a situation

12 where the witness is spending 20 minutes going through

13 a 30-page document.  If your Honor would like us to --

14      THE COURT:  It's fine.  I'm sure it wouldn't

15 change the testimony any.

16      MR. GEE:  Q.  Mr. Velkei also asked you about an

17 $80 million write-off associated with the claims

18 administration platform at First Health after your

19 company acquired it.  Do you recall that?

20      A.  Yes.

21      Q.  Do you recall what that $80 million write-off

22 was for?

23      A.  That was for the Act 3 claim system.

24      Q.  And what was the Act 3 claim system?

25      A.  The Act 3 claim system was the claim
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 1 processing system that was in place prior to their

 2 acquisition by First Health.

 3      Q.  Why did your company write off that claims

 4 system after First Health was acquired?

 5      A.  It was inadequate for our future plans.

 6      Q.  And you testified that you were the person

 7 responsible for the due diligence on this project.  Do

 8 you recall that?

 9      A.  Yes.

10      Q.  And what did you learn about the Act 3 system

11 in your due diligence before the acquisition closed?

12      A.  Although I didn't have total information, I

13 did get enough information to come to the conclusion

14 that this system was not going to be appropriate or

15 adequate for the business goals of First Health going

16 forward.

17      Q.  Did you come to that conclusion before the

18 acquisition closed?

19      A.  Yes.

20      Q.  Did you inform the executive team of your

21 company of your findings with respect to the Act 3

22 system?

23      A.  Yes.

24      MR. VELKEI:  Your Honor, I'm just going to object

25 to the question on hearsay.  I have no way to test
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 1 whether in fact these -- I mean, these are out-of-court

 2 statements.  I have no way to challenge these

 3 statements.  This is classic of hearsay.  This is not

 4 administrative hearsay.  There's other evidence that

 5 would support it.

 6          This is one of these situations where he can

 7 say whatever he wants, and I have no basis to challenge

 8 him.  And that's why the rules of hearsay are in place,

 9 out-of-court statement offered for the truth of the

10 matter asserted.  This whole series of questions.

11      MR. GEE:  This is not hearsay.  He's testifying to

12 his personal knowledge of his due diligence and his

13 informing the executive team of this.

14      MR. VELKEI:  Statements outside of court, your

15 Honor.  He's saying, "I said this.  And I made a

16 conclusion of this and reported it to --"

17      THE COURT:  Overruled.

18      MR. GEE:  He's in court right now.

19      THE COURT:  Under oath.  Thank you.  Go ahead.

20      MR. GEE:  I think I have a pending question.  Let

21 me just restart it.

22      Q.  Did you inform the executive team of your

23 findings with respect to the Act 3 platform?

24      A.  Yes, I did.

25      Q.  What did you tell them?
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 1      A.  I told them that, after my investigation, that

 2 my conclusions were that this system was not going to

 3 be adequate for our future claims with this company.

 4      Q.  When did you tell the executive team this?

 5      A.  Sometime before the deal closed.

 6      Q.  Who was on the executive team that you told

 7 this to?

 8      A.  The chairman of the board, the president and

 9 the CFO.

10      Q.  Did you have a strategy to address the

11 problems you identified with the Act 3 system?

12      A.  Yes.  At the time that I made my report to

13 them, I also provided them with my recommendation for

14 an approach or a strategy post close.

15      Q.  What was that recommendation?

16      A.  That was that we should immediately shut down

17 the Act 3 system, we should revert back to the earlier

18 version of that system, the legacy system called Act 2,

19 and then use that system as a base to, in a phased-in

20 fashion, develop the features and functionality that we

21 would need for the future.

22      Q.  Did you inform the executive team of this

23 before the acquisition closed?

24      A.  Yes.

25      MR. VELKEI:  Just to be clear, your Honor, we have
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 1 a continuing objection to all of these out-of-court

 2 statements.  I understand that you're going to overrule

 3 them, but I just want to make sure the record's noted.

 4      THE COURT:  Overruled.

 5      MR. GEE:  Your Honor, could I get the question

 6 read back?

 7      THE COURT:  Yes.

 8          (Record read)

 9      THE WITNESS:  Yes.

10      MR. GEE:  Q.  With the context in mind, would you

11 consider the $80 million write-off that Mr. Velkei

12 pointed out to you, would you consider that to be the

13 result of a failure of your due diligence?

14      A.  No.

15      Q.  After the acquisition closed, what did the

16 company ultimately end up doing with the Act 3 system?

17      A.  We did retire the system almost immediately

18 after the deal had closed.

19      Q.  And did you -- as you had planned to do before

20 the acquisition?

21      A.  Yes.

22      Q.  And did you go back to the old Act 2 system as

23 you had planned to do?

24      A.  Yes, went back to the Act 2 system to process

25 claims.
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 1      Q.  So with this full context in mind, would you

 2 consider the acquisition of First Health as a whole to

 3 be a success?

 4      A.  Absolutely.

 5      Q.  Mr. Velkei also asked you whether you

 6 considered the acquisition of that particular platform

 7 of -- that your company wrote off to be a success.  Do

 8 you recall that?

 9      A.  Yes.

10      Q.  You answered that you weren't sure how to

11 answer that question.  Do you recall that?

12      A.  Yes.

13      Q.  Why were you unsure how to answer that?

14      A.  Because we didn't really put that in

15 production.

16      Q.  Mr. Velkei also asked you a number of

17 questions about your statement on Page 1 starting on

18 Line 23 of your direct testimony:

19                         "For example, at First

20                    Health, I led the IT integration

21                    for about 15 acquisitions, about

22                    five relatively large" --

23          Do you remember that series of questions?

24      A.  Yes.

25      Q.  Then you cited CCN as one of the relatively
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 1 large acquisitions.  Do you recall that?

 2      A.  Yes.

 3      Q.  What was the approximate purchase price of

 4 CCN?

 5      A.  It was above 150 million, approximately.

 6      Q.  You also testified that another of those

 7 relatively large acquisitions was First Health, right?

 8      A.  First Health itself.

 9      Q.  What was the approximate purchase price of

10 First Health?

11      A.  Again, it was approximately above 150 million.

12      Q.  Do you consider CAC to be one of the

13 relatively large acquisitions?

14      A.  Yes.

15      Q.  Now, first of all, CAC was that somehow

16 related to CNA?

17      A.  CNA was the parent for the CAC sub or

18 subsidiary.

19      Q.  Mr. Velkei showed you First Health's Form 10-K

20 for the year 2002 which reflected a purchase price for

21 CAC of $18 million.  Do you recall that?

22      A.  Yes.

23      Q.  You had testified that that 18 million figure

24 didn't sound right to you and didn't accurately reflect

25 the size of the acquisition based on your recollection.
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 1 Do you recall that?

 2      A.  Yes.

 3      Q.  Have you done any further investigation

 4 regarding the acquisition of CAC?

 5      A.  Yes, I did discuss it with the former CEO and

 6 CFO.

 7      Q.  And who is the former CEO?

 8      A.  The former CEO was Mr. Edward Wristen.

 9      Q.  And the former CFO?

10      A.  That would be Joseph Whitters.

11      Q.  Could you spell those names for the court

12 reporter?

13      A.  Edward, E-D-W-A-R-D, I believe, and Wristen,

14 W-R-I-S-T-E-N.

15      Q.  What did they tell you?

16      MR. VELKEI:  Hearsay, your Honor.

17      THE COURT:  So noted.

18      MR. VELKEI:  This is an example now of someone

19 else who's not testifying.

20      THE COURT:  This is hearsay.  I'll allow it, but

21 let's see where it goes.  Doesn't support a finding of

22 fact.

23      MR. VELKEI:  Thank you, your Honor.

24      MR. GEE:  Q.  What did they tell you?

25      A.  Well, Mr. Wristen told me that, in terms of
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 1 the value of the company, he felt like it was in the

 2 neighborhood of 300- to 350 million.  At least that's

 3 what he would have, you know, sold the business for

 4 after it had been put together.

 5      Q.  The value of the company meaning the value of

 6 CAC?

 7      A.  Yes.

 8      Q.  Did he explain to you the basis of the

 9 $18 million purchase price that was reflected in First

10 Health's Form 10-K?

11      A.  Yes, he did.  He reminded me really that the

12 major value proposition was the contract with the

13 postal worker mail handlers union.  First Health had

14 won that contract away from CNA and their subsidiary.

15 And that was the value proposition for that deal.

16          The 18 million was the purchase price of

17 certain assets that -- of CAC that were purchased, you

18 know, after the contract had been won and after CNA had

19 assessed the fact that they -- since that was their

20 sole customer, then they were willing to sell these

21 assets.

22      Q.  Let me see if I understand this correctly.

23 CAC, through its parent company, CNA, previously had

24 had a contract with -- did you say the postal mail

25 handlers union?
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 1      A.  Yes.

 2      Q.  And at some point, First Health won that

 3 contract away from CAC's parent?

 4      A.  That's correct.

 5      Q.  When was First Health awarded that contract?

 6      A.  Sometime in 2002, I believe.

 7      Q.  Then approximately when did First Health

 8 acquire CAC?

 9      A.  Sometime later, after that, in that same -- I

10 think in the same year.

11      Q.  And did having these conversations with

12 Mr. Wristen and Mr. Whitters refresh your memory about

13 the circumstance surrounding the CAC acquisition?

14      A.  Yes.

15      Q.  Are you testifying based on your personal

16 knowledge now?

17      A.  Yes.

18      Q.  And you had said that Mr. Wristen gave you

19 more accurate valuation of the CAC acquisition; is that

20 right?

21      MR. VELKEI:  Objection, leading.

22      THE COURT:  I'll allow it.

23      MR. GEE:  I'm summarizing what he said.

24      MR. VELKEI:  He's already testified, so asked and

25 answered then.
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 1      THE COURT:  Overruled.

 2      THE WITNESS:  Mr. Wristen, again, in discussing

 3 the value -- and again, that's what I was trying to

 4 utilize here to size these acquisitions by, by value --

 5 he felt the more proper value was in the neighborhood

 6 of 300- to 350 million.  And in fact, he wouldn't have

 7 sold that entity for a price less than that.

 8      MR. GEE:  Q.  Was that consistent with your

 9 understanding of the approximate value of the CAC

10 acquisition?

11      MR. VELKEI:  Objection, leading.

12      THE COURT:  Overruled.

13      THE WITNESS:  Yes.

14      MR. GEE:  Q.  Mr. Boeving, have you looked for

15 further evidence of the approximate value of the

16 contract with the national postal mail handler's union?

17      MR. VELKEI:  Objection, your Honor, relevance.

18 The line of inquiry in cross-examination -- this is

19 getting outside of the scope of the cross -- was the

20 purchase price of the transaction.  We now have

21 Mr. Boeving offering testimony from somebody who's not

22 in court about had he sold it once it was put together,

23 this would be the worth of it.  Now we're bringing in a

24 contract?  This is getting really far afield.

25          The specific issue and the specific
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 1 representations dealt with transactions involving a

 2 purchase price of more than $150 million.  Clearly the

 3 transaction with CAC, I've got it right here, was

 4 $18 million.

 5          Testimony from Mr. Boeving that

 6 Mr. Wristen says he would have sold it for 300 million

 7 after it was put together is highly irrelevant.  Now

 8 we're bringing in contracts from that particular thing?

 9 This is pretty far afield, your Honor, outside the

10 scope.

11      THE COURT:  What's the relevancy?

12      MR. GEE:  This is in response to Mr. Velkei's

13 questioning that Mr. Boeving had not been involved in

14 five -- and this is the way Mr. Boeving described it in

15 his direct testimony -- five relatively large

16 acquisitions above $150 million.

17          And Mr. Boeving is responding that, in his

18 mind, the CAC was in fact above $150 million because,

19 even though the purchase price was $18 million, this

20 was an integration of a company that serviced what

21 we'll see in these documents, a 1.3 billion contract

22 that First Health took away from it.  So CAC had the

23 infrastructure to support that huge contract.  And

24 Mr. Boeving was responsible for integrating the IT

25 aspects of that company.
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 1      MR. VELKEI:  To be clear, your Honor, the specific

 2 questions are directed on the purchase price.  We now

 3 have Mr. Boeving's view of the world, which is now that

 4 he's talked to Mr. Wristen and Mr. Wristen thinks it's

 5 worth a lot more money -- we've got that on the record.

 6 And now we're getting into a contract?

 7      THE COURT:  I'm going to sustain the objection.  I

 8 don't need a contract.  I understand your issue.

 9      MR. GEE:  May we have the documents marked?

10      THE COURT:  Sure.

11      MR. GEE:  It's not the contract.  It's a Form 10-Q

12 from First Health.

13      THE COURT:  Okay.  So that is 1112.

14      MR. GEE:  Yes, I think so, your Honor.

15      THE COURT:  This is the 10-Q dated 6/30/02 for

16 First Health.

17          (Department's Exhibit 1112 marked for

18           identification)

19      THE COURT:  Okay.

20      MR. GEE:  Q.  Mr. Boeving, was the -- you were

21 responsible for the IT integration of CAC; is that

22 right?

23      A.  That's right.

24      Q.  Was that integration of the IT aspects of CAC

25 comparable in terms of size and scope and complexity to
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 1 your First Health acquisition and your CCN

 2 acquisitions?

 3      A.   Yes, it was.

 4      Q.  I'm going to show you a document that

 5 Mr. Velkei had showed you last week, 5594.

 6          Mr. Velkei represented that this exhibit

 7 listed the acquisitions of First Health from the period

 8 1982 to 2005.  Do you recall that?

 9      MR. VELKEI:  To be clear, Mr. Velkei represented

10 this was take from the First Health Web site which

11 purported to represent the transactions involved.  I

12 made no representations other than that.

13      THE COURT:  All right.  Well.

14      MR. GEE:  I don't have a problem with that.

15      Q.  Do you recall that?

16      A.  Yes.

17      Q.  Is this a complete list of all the

18 acquisitions undertaken by First Health during that

19 period?

20      A.  No.

21      Q.  Can you name some other acquisitions that were

22 not listed in 5594?

23      A.  Some of the smaller ones were PPO Oklahoma and

24 Healthcare Value Management.

25      Q.  Back to your direct testimony on Page 5,
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 1 starting on Line 16 says:

 2                         "United management was

 3                    clearly concerned with quickly

 4                    establishing efficiencies,

 5                    that is to say, cost savings

 6                    and synergies, in PacifiCare's

 7                    processes.  But I've seen no

 8                    evidence of a comparable

 9                    commitment to maintaining

10                    customer service levels."

11      MR. VELKEI:  I'm sorry.  Could you give me the

12 page number again?

13      MR. GEE:  5, Line 16.

14      Q.  Mr. Velkei pointed that sentence out and then

15 showed you a number of documents he believed to be

16 related to customer service.  Do you recall that?

17      A.  Yes.

18      Q.  Let me show you a set of those.

19          Handing the witness Exhibit 5599, 5600

20 and 944.

21          Let's start with 5599, Mr. Boeving.

22          Mr. Velkei took you to Page 9177.  Are you

23 there?

24      A.  Not yet.

25          All right.
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 1      Q.  And he directed your attention to the word

 2 "service" that appears on the bottom of that page in

 3 parentheses in a list of several other issues.  Do you

 4 recall that?

 5      A.  Yes.

 6      Q.  Does the fact that the word "service" appears

 7 on a PowerPoint presentation reflect to you a

 8 commitment to maintaining customer service?

 9      A.  No.

10      Q.  5600, Page 2656.  And Mr. Velkei read to you

11 the first bullet on this page, "Preserve Membership

12 Margins, Relationships and Service Levels."  Does that

13 statement reflect to you a commitment to maintaining

14 customer service levels?

15      A.  No.

16      Q.  Does anything on this page demonstrate a

17 commitment to maintaining customer service levels?

18      A.  No.

19      Q.  Why not?

20      A.  These are perhaps intentions, but I don't see

21 a commitment to implementing these intentions.

22      Q.  944, Mr. Boeving.

23      A.  I'm sorry, 944?

24      Q.  I'm sorry.  Exhibit 944.

25      A.  I'm not retrieving that.  I'm sorry.
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 1      Q.  Did I not hand you Exhibit 944?

 2      A.  You may have, but I'm not finding it.

 3      Q.  I have another copy if you're needing it.

 4      A.  Okay.

 5      Q.  Do you recall Mr. Velkei showing you this

 6 exhibit?

 7      A.  Yes.

 8      Q.  And does this document demonstrate to you a

 9 commitment to maintaining customer service levels?

10      A.  No, it does not.

11      Q.  Now, this memo is dated March 29th, 2006.  Do

12 you see that?

13      A.  Yes.

14      Q.  Starts off with a sentence, "Elevating our

15 customer service is a top priority for Uniprise and

16 UnitedHealthcare in 2006."  Do you see that?

17      A.  I do.

18      Q.  Mr. Velkei also pointed out to you that this

19 memo -- and I'm reading from 19212, this memo:

20                         "...wasn't just about

21                    maintaining customer service

22                    but actually improving it."

23          Do you recall that?

24      MR. VELKEI:  Could you give me that page again?

25 I'm sorry.
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 1      MR. GEE:  19212 to 213.

 2          Oh, I'm sorry.  I may have misspoke.  It's

 3 19212 to 19213.

 4      Q.  Mr. Velkei also pointed out to you that this

 5 memo:

 6                         "...wasn't just about

 7                    maintaining customer service

 8                    but actually improving it."

 9          Do you recall that?

10      A.  I believe so.

11      Q.  From the evidence that you've reviewed in this

12 case, do you believe the quality of PacifiCare's

13 customer service was elevated in 2006?

14      A.  My impression is no.

15      Q.  Let me show you another document written by

16 Mr. Wichmann, 944 -- 945.

17      MR. VELKEI:  Your Honor, this witness has -- I may

18 be wrong about this, but can I have confirmation that

19 this is a document that's referenced in the witness's

20 testimony?  I don't believe it is.

21      MR. GEE:  It is.

22      MR. VELKEI:  It may have been reviewed, but it's

23 not in his direct testimony.  There's no reference to

24 945 that I'm aware of.

25      THE COURT:  Is that an objection?
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 1      MR. VELKEI:  Yes, your Honor.  It's outside the

 2 scope of his direct testimony.  There were a specific

 3 group of defined documents that he relied upon.  We

 4 examined him on those documents.  Now they're bringing

 5 documents from outside of what he cited in his report.

 6      THE COURT:  It was in the list that he reviewed.

 7 Overruled.

 8      MR. GEE:  Thank you, your Honor.

 9      Q.  Do you recognize this document, Mr. Boeving?

10      A.  Yes.

11      Q.  And the top e-mail from Mr. Wichmann was sent

12 on May 26th, 2007, more than a year after the memo we

13 just looked at in 944, right?

14      A.  Yes.

15      Q.  The first sentence of Mr. Wichmann's e-mail at

16 the top, "The service plan comments are way off for

17 I&E.  There is no doubt that the 2006 service

18 environment and the carryover into early 2007 and

19 reputationally for all of 2007 are correct.  In two

20 words:  We stink."  Do you see that?

21      A.  Yes.

22      Q.  Near the bottom of that paragraph, there's a

23 sentence that contains a numbered list.  Do you see

24 where I'm at?

25      A.  Yes.
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 1      Q.  Mr. Wichmann says, "For the time being,

 2 though, we need to stay focused on" and then the

 3 numbers begin.  Do you see that?

 4      A.  Yes.

 5      Q.  Then No. 8 is, "Remediate PHS service which is

 6 a complete mess due to a poor operational integration."

 7 Are you there?

 8      A.  Yes.

 9      Q.  Do you draw any conclusions from this e-mail

10 about whether or not PacifiCare's customer service had

11 been elevated in 2006?

12      A.  It clearly was not.

13      MR. VELKEI:  Beyond the scope.  Objection, beyond

14 the scope of his written testimony.  I specifically

15 asked this witness were there any other documents that

16 he would identify that would support his view that said

17 there was not a commitment to service.

18      THE COURT:  This is redirect.  Overruled.  That's

19 what it's for.

20      MR. GEE:  Your Honor, could we have the question

21 read back, please?

22          (Record read)

23      THE WITNESS:  Yes, clearly it was not.

24      MR. GEE:  Q.  Do you draw any conclusions from

25 this e-mail about whether or not PacifiCare's customer
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 1 service was not just maintained but actually improved

 2 in 2006?

 3      A.  It was not.

 4      MR. GEE:  Hand out another set of documents in

 5 evidence, 164 and 165, your Honor.

 6      MR. VELKEI:  1064 or 164?

 7      THE COURT:  Yes, 1064.

 8      MR. GEE:  I'm sorry.  I'm really off on the

 9 numbers today.  1064 and --

10      THE COURT:  1065.

11      MR. GEE:  Q.  Starting with 1064, Mr. Boeving, do

12 you recall Mr. Velkei showing you a copy of this

13 document?

14      A.  Yes, I believe so.

15      Q.  Take a look at the e-mail from Mr. Frey in the

16 middle of the page, second paragraph.  Are you there?

17      A.  Yes.

18      Q.  In particular, the two sentences, "The issues

19 are not localized to one area.  In some cases, it seems

20 that mistakes in group implementation were made prior

21 to cases reaching operations, but the escalation

22 process to fix these, (which we had to assume would

23 occur the first time around) was extremely weak."  Do

24 you see that?

25      A.  Yes.
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 1      Q.  Do you draw any conclusions about the state of

 2 PacifiCare's customer service as of the time of this

 3 e-mail?

 4      A.  Yes.  It seemed to be deteriorating.

 5      Q.  In 1065, do you recall Mr. Velkei questioning

 6 about this document?

 7      A.  I believe so.

 8      Q.  Bottom of the first page there's an e-mail

 9 that continues to the next page.  Do you see that?

10      A.  Yes.

11      Q.  From katey Conley, C-O-N-L-E-Y?

12      A.  Yes.

13      Q.  What's being discussed in this e-mail?

14      A.  This is expressing a concern about, one, the

15 return enrollment forms that are coming back and the

16 delay as a result of getting these forms processed

17 sometimes over 60 days.

18      Q.  Then back to the first page, the top e-mail

19 from Mr. Wichmann, in the third sentence in, "Sales

20 have completely dried up (brokers think we are a bunch

21 of idiots) and I literally have a mutiny on my hands

22 with existing customers and my staff."  Do you see

23 that?

24      A.  Yes.

25      Q.  Do you draw any conclusions from this document
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 1 regarding whether PacifiCare customer service in 2006

 2 was not just maintained but actually improved?

 3      A.  Yes, clearly it was not improving.

 4      Q.  Mr. Velkei also asked you some questions about

 5 your testimony relating to the loss of subject matter

 6 experts.  Do you recall that?

 7      A.  Yes.

 8      Q.  He asked you specifically about your testimony

 9 on Page 19, starting on Line 18.  Yes, Page 19 starting

10 on Line 18.

11      MR. VELKEI:  19 of his report -- testimony?

12      MR. GEE:  Yes.

13      Q.                     "Though legacy

14                    PacifiCare leaders were

15                    included in some of the

16                    integration teams, their views

17                    were not credited and were

18                    often given condescending

19                    we-know-better-than-you

20                    responses."

21          Do you remember that?

22      A.  Yes.

23      Q.  Mr. Velkei asked you if you could recite any

24 evidence that supported that PacifiCare leaders were

25 included in only some of the integration teams.  Do you
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 1 remember that?

 2      A.  Yes.

 3      Q.  I'd like to show you exhibit in evidence 5265.

 4          Did you review this exhibit in preparing your

 5 direct testimony?

 6      A.  I did.

 7      Q.  I'd like to direct your attention to the

 8 second page, 1939.  About halfway down that page

 9 there's a heading "Integration Speed, Savings,

10 Quality."  Do you see that?

11      A.  Yes.

12      Q.  In the third bullet under that heading,

13 "PacifiCare management teams were not included in

14 detailed review of integration work plans across all

15 segments."  Do you see that?

16      A.  Yes, sir.

17      Q.  Do you draw any conclusion from this

18 statement?

19      A.  That it looks like that -- there wasn't --

20 there was a failure to include the PacifiCare teams in

21 certain of these integration work plans.

22      Q.  Mr. Velkei also showed you some pages from

23 Ms. Berkel's testimony in which she testified that the

24 only institutional knowledge that was lost was related

25 to HMO.  Do you recall that?
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 1      A.  Yes.

 2      Q.  Do you recall reviewing other materials

 3 authored by Ms. Berkel regarding the loss of

 4 institutional knowledge?

 5      A.  Yes.

 6      Q.  Exhibit 695 in evidence.

 7          This is a document you reviewed in preparing

 8 your direct testimony, Mr. Boeving?

 9      A.  Yes.

10      Q.  Now, this is an e-mail from Ms. Berkel on

11 October 19th, 2007, right?

12      A.  Correct.

13      Q.  Would you review Ms. Berkel's -- the first

14 paragraph of her e-mail.

15      A.  Okay.

16      Q.  What do you interpret Ms. Berkel saying in

17 this first paragraph?

18      A.  She's expressing concern with the PacifiCare

19 historical knowledge regarding integration mistakes.

20      Q.  In the second paragraph, what do you

21 understand Ms. Berkel to be saying here?

22      MR. VELKEI:  Your Honor, I'd just -- calls for

23 speculation.  I mean, Ms. Berkel testified on these

24 documents.  That's the best source of what she meant by

25 these documents.
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 1      THE COURT:  Overruled.

 2      MR. VELKEI:  Thank you.

 3      THE WITNESS:  She's proposing to discuss

 4 implementing a retention plan for these subject matter

 5 experts that are key personnel.

 6      MR. GEE:  Q.  In your opinion, is it acceptable to

 7 be discussing the need to implement retention packages

 8 for key personnel approximately a year and ten months

 9 into the integration?

10      A.  No, it's way too late.

11      Q.  Why is that?

12      A.  There's a critical time, in my experience,

13 that you can be successful in retaining people, and a

14 year would be too late.

15      Q.  What, in your experience, happens if you wait

16 over a year to start implementing integration retention

17 packages?

18      A.  It's a difficult challenge in the first place.

19 And in order to be successful, you have to accomplish

20 this early on in the process.  And I think we discussed

21 a while ago, at CCN we did this really in the first

22 couple of months.  If you wait longer than that,

23 people's commitment to your company can be undermined

24 by the time and circumstance.

25      Q.  Turn, if you would, to the second to last page
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 1 in this document.  It's 5779.  There's a title that

 2 says, "Key PHS Resources.  Business, IT, and Vendor."

 3 Just let me know when you're there.  Looks like you're

 4 there.  You've got the magnifying glass out.

 5      A.  I'm there.  I'm trying to read it, yes.

 6      MR. VELKEI:  Your Honor, would it be okay if I

 7 just walked to the back of the room real quick while

 8 the witness is reading the document?  I just wanted to

 9 confer with a colleague quickly.

10      MR. GEE:  I think he's done reading it.

11      Q.  Are you ready?

12      A.  Yes, I'm ready.

13      THE COURT:  Do you need a break?

14      MR. VELKEI:   No.  Literally it was going to be

15 two seconds just to confer.

16      THE COURT:  All right.

17      MR. VELKEI:  Thank you, your Honor.  Sorry about

18 the interruption.

19      MR. GEE:  Q.  Mr. Boeving, the first sentence at

20 the top says, "Please see the list for key PHS legacy

21 business, IT, and vendor resources."  Do you see that?

22      A.  Yes.

23      Q.  And then below that there's a list of names

24 and functional areas below.  Do you see that?

25      A.  Yes.
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 1      Q.  Do you see any functional areas specifically

 2 related to the PPO business?

 3      A.  Yes.  Down here at item -- I believe it's 31

 4 and 32.

 5      Q.  And do you see Lines 55 and 56?

 6      A.  Yes.

 7      Q.  Relates to RIMS Data Mart?

 8      A.  Yes.

 9      Q.  And the name under the IT column is "None."

10 Do you see that?

11      A.  Yes.

12      Q.  What do you understand that to mean?

13      MR. VELKEI:  Calls -- this is outside the scope.

14 Your Honor, the witness very clearly testified that

15 he's not offering testimony that there was a loss of

16 institutional knowledge on the PPO side.

17          I have the cite right here.  I asked him -- we

18 presented these documents about the HMO versus PPO.  He

19 says:

20                         "I have no ability and

21                    I'm not here today to offer

22                    testimony that the institutional

23                    knowledge was impacted by one

24                    side or the other."

25          Now it appears they're trying to use him offer
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 1 testimony that there was specific issues around PPO.

 2      THE COURT:  Overruled.

 3      MR. GEE:  Could we get the question read back?

 4          (Record read)

 5      MR. GEE:  Q.  I think I was referring to the

 6 "none" in the IT column.

 7      A.  Yes, there was a lack of support for this.

 8      Q.  Do you recall reviewing Ms. Berkel's testimony

 9 regarding this exhibit, 695?

10      A.  Yes.

11      Q.  Did she testify whether these functional areas

12 related to HMO, PPO, both or either?

13      A.  I believe both.

14      Q.  Back to your direct testimony, 1093, Page 21

15 starting on Line 1.

16      A.  Yes.

17      Q.  You mentioned the loss of Harsha Rao there,

18 right?

19      A.  Right.

20      Q.  Did you consider the loss of Mr. Rao to be the

21 loss of someone with knowledge related to PacifiCare's

22 PPO business, HMO business, both or neither?

23      A.  The PPO business.

24      Q.  Mr. Velkei also asked you if you have any

25 evidence to suggest that United didn't try and retain
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 1 Mr. Rao.  Do you recall that?

 2      A.  Yes.

 3      Q.  Your testimony was no, you didn't think you

 4 saw anything that indicated that they tried to push him

 5 out the door.  Do you recall that?

 6      A.  Yes.

 7      Q.  You also testified that you didn't know why

 8 Mr. Rao left.  Do you recall that?

 9      A.  Yes.

10      Q.  Now, Mr. Boeving, suppose that United and

11 PacifiCare did in fact make efforts to retain one of

12 their employees such as Mr. Rao.  What evidence of

13 those efforts might you see?

14      A.  Well, things like documents attesting to a

15 retention contract of some sort, you know, perhaps

16 plans for the development of that individual to

17 convince them that the company had a commitment to

18 them.  You know, other documents of the nature of

19 motivating that individual to be, you know, a long-term

20 hold in the company.

21      Q.  Did you see any of those type of documents

22 with respect to Mr. Rao?

23      A.  No.

24      Q.  In your experience, if that evidence existed,

25 where would you look for it if you wanted to, say,
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 1 establish that United PacifiCare had in fact made these

 2 efforts?

 3      A.  In my experience, I would think that they

 4 would be within human resource.

 5      Q.  Within United?

 6      A.  Within United.

 7      Q.  Mr. Velkei also asked you about your testimony

 8 that the advisory council was a passive hands-off team.

 9 Do you recall that set of questions?

10      A.  Yes.

11      Q.  Yes?

12      A.  Yes.

13      Q.  He showed you a number of exhibits regarding

14 the advisory council.  Do you recall that?

15      A.  Yes.

16      Q.  And he asked you if, despite the existence of

17 these documents, it was still your view that the

18 advisory council really didn't take any kind of

19 meaningful role in the integration process.  And you

20 said yes.  Do you recall that?

21      A.  I do.

22      Q.  Did you review the testimony of Mr. Wichmann

23 in preparing your direct testimony?

24      A.  Yes.

25      Q.  And was it your understanding that



19646

 1 Mr. Wichmann was on the advisory council?

 2      A.  Yes.

 3      Q.  I want to read for you some testimony from

 4 Mr. Wichmann, starting on 15862, Line 23.  Question by

 5 Mr. Strumwasser:

 6                         "Were you on the integration

 7                    advisory council -- you were on

 8                    the integration advisory council,

 9                    were you not?"

10                         Answer:  "Yes."

11                         Question:  "What were

12                    your -- well, strike that.

13                    Let me -- why don't you tell

14                    us what were your

15                    responsibilities as a member

16                    of that council."

17                         Answer:  "This is the

18                    integration advisory council

19                    for UnitedHealthcare, and my

20                    responsibilities were I would

21                    receive reports on occasion on

22                    the progress of the

23                    integration."

24          And that's the end of the answer.  Did you

25 rely on this testimony in making your conclusions about
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 1 the advisory council?

 2      MR. VELKEI:  Objection, leading.  Clearly he

 3 didn't.  It wasn't cited in his testimony.

 4      THE COURT:  Overruled.

 5      THE WITNESS:  Yes, I did.

 6      MR. GEE:  Q.  You were also asked some questions

 7 about your criticisms of Mr. Wichmann and Mr. McMahon

 8 on Page 9 of your direct, Lines 5 through 10.

 9      A.  Yes.

10      Q.  And you testified that the nature of your

11 criticism was that Mr. Wichmann and Mr. McMahon were

12 not holding others accountable.  Do you recall that?

13      A.  Yes.

14      Q.  Mr. Velkei read to you from testimony of

15 Mr. Wichmann where Mr. Wichmann said that his objective

16 was to engage in corrective actions by discovering the

17 root cause.  Do you recall that?

18      A.  Yes.

19      Q.  In your opinion, can you engage in effective

20 corrective actions without holding individuals

21 responsible for mistakes accountable?

22      A.  In my opinion, no, that's not possible.

23      Q.  Why is that not possible?

24      A.  The mechanism for corrective action is through

25 assigning accountability so that you can address that
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 1 individual, explain, you know, what your concerns are

 2 and what you expect in the way of changes.  That

 3 interaction needs to take place in order for corrective

 4 action to happen effectively.

 5      Q.  Mr. Velkei also asked you some questions about

 6 Mr. McMahon's role in the integration.  Do you recall

 7 that?

 8      A.  Yes.

 9      Q.  And Mr. Velkei asked you specifically about

10 your testimony that Mr. -- about Mr. McMahon that

11 appears on Page 8 starting on Line 21 of your direct.

12 Do you recall that?

13      A.  Yes.

14      Q.  And you agreed that it would not be fair to

15 charge Mr. McMahon with knowledge of the advisory

16 council if he wasn't in fact on that council.  Do you

17 recall that?

18      A.  Yes.

19      Q.  Now, the criticisms that you have of

20  Mr. McMahon in that portion of your direct testimony,

21 such as not knowing how integration teams interacted

22 and not knowing about significant integration problems,

23 are those issues that you would expect only someone on

24 the advisory council to have knowledge of?

25      A.  No.
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 1      Q.  Would you expect someone who was supposed to

 2 have accountability for the integration of PacifiCare's

 3 operations and technology to know about those things?

 4      A.  Yes, I would.

 5      Q.  Do you believe your criticisms of Mr. McMahon

 6 on Pages 8 and 9 of your direct, do you believe those

 7 to be fair?

 8      A.  Yes.

 9      Q.  At various times last week, Mr. Velkei also

10 asked to you identify in your prefiled testimony

11 specific examples of certain problems that you had

12 discussed in your direct.  Do you recall that?

13      A.  Yes.

14      Q.  So, for example, last Friday Mr. Velkei asked

15 you some questions about EPDE, and then he directed you

16 to three specific examples of problems with EPDE that

17 you described on Pages 12 and 13 of your direct.  Do

18 you recall that?

19      A.  Yes, I believe so.

20      Q.  Then Mr. Velkei asked you what specific

21 examples -- what other specific examples of EPDE

22 problems you had listed and cited in your direct

23 testimony.  Do you recall that?

24      A.  Yes.

25      Q.  Now, Mr. Boeving, did you intend for your
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 1 written testimony to be an exhaustive list of every

 2 specific problem you observed in your review of the

 3 testimony and the exhibits?

 4      A.  Certainly not.

 5      Q.  How about for EPDE?  Are all the specific

 6 examples of problems that you saw with EPDE listed and

 7 cited in your written testimony?

 8      A.  No, they're not.

 9      Q.  Mr. Velkei also asked you some questions about

10 the PHS autoload program.  Do you recall that?

11      A.  Yes.

12      Q.  And he specifically asked you about your

13 testimony that referred to the PHS autoload program as

14 a legacy application.  Do you recall him questioning

15 about that?

16      A.  Yes.

17      Q.  And he showed you exhibit -- let me just show

18 you.  Let me show you the exhibit.  958.

19      THE COURT:  958.

20      MR. GEE:  Q.  He showed you this exhibit and

21 directed your attention to 0538?

22      A.  Yes, I believe so.

23      Q.  And the second sentence on that page says,

24 "The E2E autoload program for autoloading EPDE data

25 into QicLink was implemented in June 2006."  Do you
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 1 recall him pointing that out to you?

 2      A.  Yes, I believe so.

 3      Q.  Mr. Velkei claimed that this sentence shows

 4 that the legacy application you're referring to was

 5 actually implemented six months after the acquisition.

 6 Do you recall him saying that?

 7      A.  Yes.

 8      Q.  I want to show you another document, 917.  And

 9 917 was on your list of exhibits reviewed.  First

10 sentence, "The PHS autoload program has existed for

11 several years.  Historically its function was to take

12 records from a spreadsheet format and automatically

13 upload them to RIMS.  This functioned with minimal

14 issues."  Do you see that?

15      A.  Yes, I do.

16      Q.  The next paragraph discusses how, after NDB

17 became the source of truth, modifications were made to

18 the PHS autoload program.  Do you see that?

19      A.  Yes.

20      Q.  Do you believe the autoload program you

21 referred to in your testimony was a legacy application

22 or an application implemented six months after the

23 integration as Mr. Velkei claimed?

24      MR. VELKEI:  Calls for speculation.

25      THE COURT:  Overruled.
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 1      THE WITNESS:  Seems to me that it was a legacy

 2 application in place before the acquisition and before

 3 the EPDE implementation.

 4      MR. GEE:  Q.  Mr. Velkei also asked you if you

 5 ever investigated whether Mr. Lippincott's concerns

 6 about the autoload program were valid.  And you said:

 7                         "No, I had no way to do

 8                    that."

 9          Do you recall that?

10      A.  Yes.

11      Q.  What did you understand Mr. Velkei to be

12 referring to when he asked you if you had investigated

13 Mr. Lippincott's concerns?

14      A.  Well, "investigation" means to me, in my

15 typical line as a consultant, that I would, you know,

16 interview individuals, look at documentation and do

17 analysis of that sort.

18      Q.  You also testified that you did not consider

19 yourself to be an expert on EPDE.  Do you recall that?

20      A.  Yes.

21      Q.  What did you understand Mr. Velkei to mean

22 when he asked you if you considered yourself an expert

23 on EPDE?

24      A.  Again, in my experience, being an expert on

25 the system means that, you know, you've looked at the
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 1 documentation, you really understand its layout, you've

 2 interviewed the individuals who support that, you have

 3 some experience in operating and running that system.

 4      Q.  Now, EPDE is a data bridge, right?

 5      A.  Yes.

 6      Q.  Do you consider yourself to be an expert on

 7 data bridges in general?

 8      A.  I have experience in implementing data

 9 bridges.

10      Q.  Let me show you another document Mr. Velkei

11 showed you, 604.

12          Mr. Velkei asked you some questions about 3769

13 of this exhibit.  Do you recall that, Mr. Boeving?

14      A.  Yes.

15      Q.  Mr. Velkei did some calculations and concluded

16 that, based on the numbers on this page, the

17 implementation of EPDE suggests an improvement in the

18 number of returned checks.  Do you recall that?

19      A.  I do.

20      Q.  Are you familiar with the fallacy of confusing

21 causation with correlation?

22      A.  Yes, I am.

23      Q.  Do the numbers on this page demonstrate that

24 the implementation of EPDE caused the decrease in the

25 number of returned checks?
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 1      A.  No, I don't think it warrants that.

 2      Q.  Why not?

 3      A.  There are other variables that could be in

 4 play here that could cause these sorts of numbers to

 5 appear.

 6      Q.  For example, if, during the time period that's

 7 reflected on this page, January '06 to December '07, if

 8 during that time PLHIC membership was falling, could

 9 that be a potential explanation for the decline in the

10 number of returned checks?

11      THE WITNESS:  Yes, it could.

12      MR. VELKEI:  Objection, calls for speculation.

13      THE COURT:  Overruled.

14      MR. GEE:  The answer -- did I get an answer?

15      THE WITNESS:  Yes, it could.

16      MR. GEE:  Q.  So if that is the case, would it be

17 possible for EPDE to have increased the error rate for

18 returned checks but the absolute number of returned

19 checks to go down?

20      A.  Yes.

21      Q.  Mr. Velkei questioned you about just this one

22 page of 604, but I'd like to walk through more of it.

23 Let's turn back to 3765.

24      A.  Okay.

25      Q.  It appears that the return check work group
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 1 reviewed a sample of returned checks in October of

 2 2007.  Do you see that?

 3      A.  Yes.

 4      Q.  Then the next page, 3766, the second category

 5 "Combo Address Issue," and then to the right of that

 6 and under the column "Count," "21."  Do you see that?

 7      A.  Yes.

 8      Q.  What do you understand that number to mean?

 9      A.  That 21 out of the sampled hundred errors in

10 this regard were attributable to the combo address

11 problem.

12      Q.  The next page, 3767, in the second box, says,

13 "Combo Address Issue."  Does the information there

14 indicate to you that the EPDE feed caused this combo

15 address issue?

16      A.  Yes, that's what this information suggests.

17      Q.  Based on this information, would it be fair to

18 say that the EPDE was responsible for at least one out

19 of every five of the returned checks in this sample?

20      MR. VELKEI:  Objection, leading.

21      THE COURT:  I'll allow it.  Expert.

22      THE WITNESS:  Yes, I believe you can draw that

23 conclusion.

24      MR. GEE:  Q.  With this full context in mind,

25 Mr. Boeving, do you believe that this exhibit suggests
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 1 that the implementation of EPDE improved the number of

 2 returned checks?

 3      A.  No, I don't think it proves that case.

 4      Q.  Mr. Velkei also asked you some questions about

 5 alternatives to EPDE feed.  Do you recall that?

 6      A.  Yes.

 7      Q.  What are the alternatives to the EPDE feed?

 8      A.  I believe I referenced the direct connection,

 9 and also -- but also the continuation of dual data

10 entry.

11      Q.  What do you understand dual data entry to

12 mean?

13      A.  Whereby the updates to the data and provider

14 and fee schedules and so on would be done both on the

15 RIMS side and in the NDB database.

16      Q.  Was this a process that United was following

17 with respect to RIMS before the implementation of EPDE?

18      MR. VELKEI:  Your Honor, just so the record's

19 clear, this goes beyond the scope of his written

20 testimony.  I will elicit that in cross-examination,

21 but I just want to make sure there's no argument that

22 we waive that objection.

23      THE COURT:  Can you read that question back.

24      MR. VELKEI:  This is in reference to the series of

25 questions about the dual data entry, and now eliciting
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 1 testimony that this is -- that they should have adopted

 2 this dual data entry.  It's nowhere in his written

 3 testimony.  I can elicit that in cross, but I just want

 4 to make sure our objection is noted.

 5      THE COURT:  Okay.  I'm sorry.

 6          Is this beyond the written cross?

 7      MR. GEE:  This is something that Mr. Velkei

 8 elicited.  His question was:  "What were the

 9 alternatives to EPDE?"

10      MR. VELKEI:  No, your Honor.  What I said was,

11 "The only alternative you referenced in your written

12 testimony was this direct connect?"

13          And he said "yes."  That was it.  I was

14 closing the box.  I was drawing the box.

15      THE COURT:  All right.  In this case, I'm going to

16 sustain the objection.  Let's not go into it.

17      MR. VELKEI:  Thank you, your Honor.

18      MR. GEE:  Q.  Back to your direct, 1093, turn, if

19 you would, to Page 27, starting Lines 23 to 26.

20      A.  Okay.

21      MR. VELKEI:  Could you say that one more time,

22 please?

23      MR. GEE:  27, Lines 23 to 26.

24      MR. VELKEI:  Thank you.

25      MR. GEE:  Q.  In that passage of your direct,
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 1 Mr. Guisinger is saying:

 2                         "If it is not a direct

 3                    connect, it is a Band-Aid.

 4                    EPDE helps but would not be

 5                    an end-state goal, just a

 6                    bridge until we can establish

 7                    a direct connect if a platform

 8                    will be with us for a while."

 9          Do you see that?

10      A.  I do.

11      Q.  Then you cite Exhibit 947, right?

12      A.  Right.

13      Q.  And Mr. Velkei didn't show you a copy of 947,

14 but he asked you and I'm reading from 19325, Line 9.

15                         Question:  "Where did you

16                    get this 'United VP of provider

17                    data integrity'?  Where did you

18                    get that from?"

19                         Answer:  "Came from the

20                    materials I received and

21                    reviewed."

22          Then Mr. Velkei showed you Exhibit 5606, which

23 he represented was an organizational chart from around

24 the same time as the e-mail from Mr. Guisinger.  Do you

25 recall that?
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 1      A.  Yes.

 2      Q.  He said the organizational chart was dated

 3 June 22, 2007.  Do you recall that?

 4      A.  Yes, I believe so.

 5      Q.  On that chart, Mr. Guisinger had a different

 6 title.  Do you recall that?

 7      A.  Yes.

 8      Q.  A different title than what you had cited in

 9 your direct testimony, right?

10      A.  Right.

11      Q.  I'm going to show you the actual 947 that you

12 cited in your direct testimony.

13          Now, the date of this e-mail is late 2007,

14 approximately three months after the date of the

15 organizational chart Mr. Velkei gave you, right?

16      A.  Yes.

17      Q.  And the actual e-mail -- with the actual

18 e-mail in front of you, do you know where you could

19 have gotten Mr. Guisinger's title of VP of provider

20 data integrity?  Do you know where you could have

21 gotten that from?

22      A.  Yes, it's over here in the next page, in the

23 next to last line.

24      Q.  You're referring to Mr. Guisinger's signature

25 block that appears on 0396?
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 1      A.  Yes.

 2      THE COURT:  It's on the first page also.

 3      MR. VELKEI:  I'll stipulate that was my mistake.

 4      THE COURT:  It's on the first page too.

 5      MR. VELKEI:  That was my mistake, your Honor.  I

 6 apologize.

 7      THE COURT:  So noted.

 8      MR. GEE:  Q.  Mr. Velkei also asked you some

 9 questions about the Keep The Lights On committee.  Do

10 you recall that?

11      A.  Yes.

12      Q.  And he said -- I'm reading from the reporter

13 transcript, 19268, starting Line 20.

14                         "Isn't it in fact the case,

15                    sir, that the Keep the Lights On

16                    Committee was created precisely

17                    because the company had made the

18                    decision to keep RIMS in place

19                    for several more years?"

20          And you responded that you didn't know that to

21 be a fact.  Do you recall that?

22      A.  Yes.

23      Q.  Now, if, as Mr. Velkei said, it was in fact

24 the case that this committee was created precisely

25 because the company was going to keep RIMS around for
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 1 several more years, would you have an opinion regarding

 2 the appropriateness or inappropriateness of the

 3 company's decision to create that committee?

 4      MR. VELKEI:  Beyond the scope, your Honor.  The

 5 witness clearly was under the misimpression that this

 6 Keep The Lights On committee was done in anticipation

 7 of migrating off of RIMS.

 8          He's offered no testimony -- and now that he's

 9 mistaken and it turns out it was done after the

10 decision was made to cancel that migration, what's his

11 opinion on whether that's appropriate or not, it's not

12 in his written testimony.

13      THE COURT:  Overruled.

14      THE WITNESS:  Yeah, seems to me that the Keep The

15 Lights On tactic was really to support a system

16 minimally that wasn't going to be around for a long

17 time.  If it was going to be around for some time, then

18 that approach seems to be inappropriate.

19      MR. GEE:  Q.  Mr. Velkei also cited some testimony

20 from Ms. Berkel in which she claimed that the decision

21 not to upgrade RIMS was in fact revisited in 2006 when

22 it was determined that RIMS was going to be around for

23 a little while because it was not going to be migrated.

24 Do you recall that?

25      A.  I do.
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 1      Q.  Do you recall Ms. Berkel also testifying about

 2 her awareness or unawareness of the RIMS migration

 3 strategy?

 4      A.  Yes, I do.

 5      Q.  What do you recall her testifying regarding

 6 that?

 7      A.  It seemed to me that she wasn't very aware of

 8 tracking that matter.

 9      Q.  Show you some pages from Ms. Berkel's

10 testimony, 8316 and 8317.

11      THE COURT:  After this, can we take a break?

12      MR. GEE:  Sure.

13      Q.  And specifically, Mr. Boeving, I'll call your

14 attention to 8316, Line 25, questioning by

15 Mr. Strumwasser:

16                             "You've testified

17                    here, as I understand it, that

18                    there was never any plan to

19                    migrate RIMS to UNET; is that

20                    your understanding of your

21                    testimony?"

22                         Answer:  "It is."

23          What conclusions, if anything, do you draw

24 from this testimony about Ms. Berkel's awareness of the

25 RIMS migration strategy?
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 1      A.  Again, this passage seems to indicate that she

 2 was not very aware.

 3      Q.  Mr. Boeving, if the decision whether to

 4 upgrade RIMS had in fact been revisited in 2006 as

 5 Ms. Berkel testified, what evidence of that decision

 6 would you expect to see?

 7      A.  I would have expected, you know, a document

 8 describing that, why that was the case, and publishing

 9 that fact in some sort of document or memo.

10      Q.  Did you see any of those types of documents in

11 your review of the testimony and exhibits?

12      A.  No.

13      Q.  Where would you go to look for that type of --

14 those type of documents if you wanted to show that this

15 decision had in fact been revisited in 2006?

16      A.  In the reports that were coming out of the

17 various integration committees.

18      Q.  The United and PacifiCare integration

19 committees?

20      A.  Yes.

21      MR. GEE:  Now would be a good time.

22      THE COURT:  All right.  Let's take a break.

23      MR. VELKEI:  Thank you, your Honor.

24          (Recess taken)

25      THE COURT:  Go back on the record.
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 1      MR. GEE:  Q.  Mr. Boeving, in response to

 2 questioning from Mr. Velkei, you testified that another

 3 benefit of a RIMS upgrade is that it would have

 4 addressed the lack of documentation that was a problem

 5 with the older version of RIMS.  Do you recall that?

 6      A.  I do.

 7      Q.  Mr. Velkei then asked you to identify, while

 8 you were on the stand, where you mentioned issues with

 9 the documentation of RIMS in your direct testimony.  Do

10 you recall that?

11      A.  Yes.

12      Q.  Have you had a chance to review your direct

13 testimony again?

14      A.  Yes.

15      Q.  Turn, if you would, to Page 10.

16      MR. VELKEI:  Again, your Honor, if we could just

17 ask the witness to identify where in the document there

18 is that reference as opposed to having the examiner

19 lead him to...

20      THE COURT:  No.  Sorry.  This is redirect.

21      MR. VELKEI:  Thank you, your Honor.

22      MR. GEE:  Q.  Are you on Page 10, Mr. Boeving?

23      A.  Yes.

24      Q.  Do you mention on that page the problem with

25 the documentation of RIMS there?
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 1      A.  Yes, in Line 11.

 2      Q.  Mr. Velkei also asked you some questions about

 3 your testimony on the direct connection between RIMS

 4 and NDB.  Do you recall that?

 5      A.  Yes.

 6      Q.  And he asked you if you had ever determined

 7 whether TriZetto would have allowed modifications to

 8 RIMS to allow a direct connection.  Do you recall that?

 9      A.  Yes.

10      Q.  Mr. Boeving, do you have any reason to believe

11 that TriZetto would have in fact allowed PacifiCare to

12 make modifications to RIMS if in fact modifications

13 were necessary for a direct connection?

14      A.  Yes.

15      Q.  What is the basis for your belief?

16      A.  Yes.  As I understand it, at PacifiCare, there

17 were a number of custom applications that TriZetto had

18 allowed.

19      Q.  And those were custom modifications made by

20 whom?

21      A.  They were customized modifications to the RIMS

22 system by various personnel.  I'm not sure exactly who

23 did them.

24      Q.  I'm not asking for names.  I'm saying were

25 they modifications made by PacifiCare, by TriZetto,
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 1 someone else?

 2      A.  By PacifiCare.

 3      Q.  Do you know approximately how many

 4 modifications PacifiCare had made to RIMS?

 5      A.  On the order, I believe, in the hundreds.

 6      Q.  Is there any other reason you believe TriZetto

 7 would have allowed PacifiCare to make modifications on

 8 the older version of RIMS?

 9      A.  Yes.  PacifiCare/United was the last remaining

10 client on this particular version.  And vendors, one of

11 their primary concerns about not allowing customization

12 is because that does cause them problems with their

13 book of business.  Given that, again, PLHIC/United was

14 the only customer on this, they would only impact

15 themselves.

16      Q.  Mr. Velkei also asked you about your direct

17 testimony that United likely received a substandard

18 level of support for the version of RIMS it was using.

19 Do you recall that?

20      A.  Yes.

21      Q.  And he asked you whether you knew that

22 TriZetto was in fact using the same people to support

23 RIMS post the 2008 contract as who were supporting RIMS

24 before that contract.  Do you recall that?

25      A.  Yes.
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 1      Q.  Was your opinion regarding the level of

 2 support PacifiCare was receiving for RIMS, was that

 3 limited only to support from TriZetto?

 4      A.  No, there were other vendors involved.

 5      Q.  And did you mention those other vendors in

 6 your direct?

 7      A.  Yes, I believe I did.  They were the vendor

 8 for the Micro Focus COBOL or MF COBOL.  And the other

 9 one was a product called Relativity from a company

10 called Liant, L-I-A-N-T.

11      Q.  Showing the witness Exhibit 655 and Exhibit

12 656 in evidence.

13          First --

14      MR. VELKEI:  Just to be clear, excuse me.  Your

15 Honor, on this line of questioning as well, COBOL and

16 MF COBOL, these issues didn't come up in his direct or

17 cross-examination.  We're talking about the focus was

18 lack of support by TriZetto.  Now we're bringing in new

19 vendors.  I just want to make sure we've got the

20 objection.

21      THE COURT:  So noted.

22      MR. VELKEI:  Thank you, your Honor.

23      MR. GEE:  Q.  Mr. Boeving, did you mention Micro

24 Focus and Liant in your direct testimony?

25      A.  Yes, I did.
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 1      Q.  By name?

 2      A.  Yes.

 3      Q.  Turn, if you would, to Page 28 of your direct.

 4 Do you mention those vendors on that page?

 5      A.  On Line 12.

 6      Q.  Exhibit 655, this is an exhibit you reviewed

 7 in preparing your direct testimony.  And on Page 1632,

 8 if you would look at that second bullet, starting, "We

 9 are the only client remaining," and do you see where

10 Micro Focus is mentioned there?

11      A.  Yes.

12      Q.  What do you understand this bullet to be

13 saying?

14      A.  That Micro Focus does not -- is not providing

15 a vendor supported environment here and that they need

16 to build one and train staff in order to implement that

17 extended support agreement.

18      Q.  And does this indicate to you whether or not

19 the same people at Micro Focus were servicing the RIMS

20 software after 2008?

21      A.  It seems to suggest to train new people, but

22 they weren't the same people.

23      Q.  Exhibit 656 on Page 0208.  And the third

24 bullet and the first sentence in that bullet, starting

25 with "QicLink Release 3.10.70."  Do you see that?
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 1      A.  Yes.

 2      Q.  Then there's a mention to Micro Focus and

 3 Liant.  Do you see that?

 4      A.  Yes.

 5      Q.  And what does this sentence mean to you?

 6      MR. VELKEI:  I'm sorry could you -- what line,

 7 208?

 8      THE COURT:  Was --

 9      MR. GEE:  0 -- oh, I'm sorry.

10      THE COURT:  Sorry.

11      MR. VELKEI:  Third bullet, is that?

12      THE COURT:  0208, correct?

13      MR. GEE:  Yes.

14      THE COURT:  And the third bullet starts "QicLink"?

15      MR. GEE:  Yes.

16      MR. VELKEI:  Thank you.

17      MR. GEE:  Q.  Do you have that bullet in mind?

18      A.  Yes.

19      Q.  What does it mean to you?

20      A.  Well, it again, it specifies that these

21 products are no longer supported by the vendors in the

22 mainstream, I presume.  And it also states that

23 TriZetto itself had ended their business partnership

24 with those two companies.

25      Q.  As to TriZetto's support, if it is true that
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 1 the same people were supporting RIMS -- same people at

 2 TriZetto were supporting RIMS post 2008, would that

 3 change your opinion that the level of support United

 4 received from TriZetto was substandard?

 5      A.  No, it wouldn't.

 6      Q.  Why?

 7      A.  Even though those individuals had been named

 8 to support that product, given that it was not

 9 mainstream, the company would likely use them, their

10 energies and support for the mainstream products and

11 the major -- the way to the book of business.  So their

12 energies and attention would be focused on those

13 things, on the newer versions and the wider book of

14 business.

15          As time went on, then that lack of focus on

16 this older version would make their expertise less and

17 less useful.

18      Q.  Mr. Boeving, you testified in your prefiled

19 direct that PacifiCare's failure to upgrade RIMS to the

20 relational database increased the risk of data errors

21 and data corruption.  Do you recall that?

22      A.  Yes.

23      Q.  You also testified in your prefiled direct

24 about a number of advantages that a relational database

25 would provide over a flat-file file structure.  Do you
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 1 recall that?

 2      A.  Yes.

 3      Q.  And then in response, Mr. Velkei showed to

 4 you -- let me show you the exhibits also.  It's 5603

 5 formerly 5607, and 5607 formerly 5603.

 6          So, Mr. Boeving, Mr. Velkei showed you these

 7 two exhibits, which he represented were excerpted

 8 tables from different versions of RIMS.  Do you recall

 9 that?

10      A.  Yes.

11      Q.  First of all, last Friday Mr. Velkei revealed

12 an error he made in identifying these two exhibits.

13 And you now understand that the former Exhibit 5603

14 which is now 5607, that that was initially identified

15 as RIMS 3.10 but is now claimed to be RIMS 4.10.  Do

16 you understand that?

17      A.  Yes, I do.

18      Q.  And you understand that the former 5607, which

19 is now 5603, was identified initially as RIMS 4.10 but

20 is now claimed to be RIMS 3.10?  Do you understand

21 that?

22      A.  Yes.

23      Q.  Now, when you were shown the former 5607, now

24 5603, you noted that the right two columns had titles

25 indicating "COBOL ISAM" columns?  Do you recall that?
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 1      A.  Yes, I do.

 2      Q.  And you testified that you found that

 3 puzzling.  Do you remember that?

 4      A.  Yes.

 5      Q.  Why was that puzzling to you?

 6      A.  You don't typically use COBOL ISAM in regard

 7 to a relational database.

 8      Q.  Does the fact that the former 5607, now 5603,

 9 actually refers to the older version of RIMS, does that

10 explain what you thought was puzzling?

11      A.  Seems to be.

12      Q.  In responding to Mr. Velkei's questions about

13 these two exhibits, you also noted that 5607 had an NPI

14 field and the -- and 5603 didn't.  Do you recall that?

15      A.  Yes.

16      Q.  And you testified that you understood NPI is

17 the National Provider Identifier, right?

18      A.  That's what I said, yes.

19      Q.  And in answers to questions by Mr. Velkei, you

20 testified that this field was critical.  Do you recall

21 that?

22      A.  Yes.

23      Q.  Is this a field that should be in any claims

24 adjudication system in use today?

25      A.  In my opinion, yes.



19673

 1      Q.  Does Medicare CMS require to be on claims?

 2      A.  It does.

 3      Q.  Independent of whether Medicare claims are

 4 being processed the RIMS 3.10 version that PacifiCare

 5 is now using, would you have any concerns about

 6 PacifiCare's continued use of that version of RIMS

 7 today?

 8      A.  Yes, the National Provider Identifier is a

 9 unique identifier of providers, and it allows the

10 control of the provider match errors.

11      Q.  Back to these two exhibits, 5603 and 5607,

12 what are these exhibits reflecting?

13      A.  Well, appears that these are data layouts for

14 the data elements in the database.

15      Q.  And these are titled "dataPiction File

16 Layouts."  What is dataPiction?

17      A.  I believe that dataPiction is a data warehouse

18 tool.

19      Q.  What's a data warehouse tool?

20      A.  A data warehouse is a tool that allows you to

21 extract information from a database for the purpose of

22 generating reports.

23      Q.  First, with respect to 5607, could you please

24 tell the Judge what 5607 tells you or doesn't tell you

25 about the RIMS flat-file version?  I'm sorry.  Let me
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 1 restart the question.

 2          Could you please tell the Judge what 5607

 3 tells you or doesn't tell you about the functionality

 4 of the RIMS flat-file structure?

 5      A.  It has no information -- provides no

 6 information about the functionality of the database.

 7      Q.  Does it tell you anything about the data

 8 structure of that version of RIMS?

 9      A.  No, it doesn't.

10      Q.  What, if anything, does 5603 tell you about

11 the functionality of the relational database offered in

12 the RIMS 4.10 structure?

13      A.  It doesn't provide any information about that.

14      Q.  What, if anything, does it tell you about the

15 data structure of that version of RIMS?

16      A.  It doesn't provide information about that

17 either.

18      Q.  Does having these two exhibits change your

19 opinion that it was riskier for PacifiCare to remain on

20 the flat-file system than to upgrade to the relational

21 database?

22      A.  No.

23      Q.  Does the information in these two exhibits

24 establish that a flat-file version of RIMS and the

25 relational database version offer the same
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 1 functionality?

 2      A.  No.

 3      Q.  Are you familiar with the program Turbo Tax?

 4      A.  Yes.

 5      Q.  When was the first time you encountered Turbo

 6 Tax?

 7      A.  Probably in the late '80s.

 8      Q.  And you're aware of the current version of

 9 Turbo Tax?

10      A.  Yes.

11      Q.  Now, if you extracted your tax return from

12 Turbo Tax from the late '80s into dataPiction and then

13 you extracted your 2010 tax return into a tool like

14 dataPiction, how would the tables and fields in

15 dataPiction compare as they would be depicted in that

16 report?

17      A.  It would be comparable.

18      Q.  Would that similarity tell you anything about

19 the functionality of the late 1980 version of Turbo Tax

20 and the 2010 version of Turbo Tax?

21      A.  No.

22      Q.  Would that similarity tell you one way or the

23 other whether one of those versions was better at

24 maintaining data integrity?

25      A.  No.
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 1      Q.  Would that similarity tell you anything about

 2 whether one of those versions could update data with

 3 fewer errors?

 4      A.  No, it wouldn't.

 5      Q.  Mr. Velkei also asked you what evidence you

 6 had that the RIMS 3.30 version had relational database

 7 functionality.  Do you recall that?

 8      A.  Yes.

 9      Q.  And you said that you relied on Ms. Way's

10 testimony.  Do you recall that?

11      A.  Yes.

12      Q.  And have you re-reviewed that portion of

13 Ms. Way's testimony that you were relying upon?

14      A.  Yes.

15      Q.  Let me show you Pages 14207 to 14208 of

16 Ms. Way's testimony.

17      THE COURT:  Do I have that already?

18      MR. GEE:  I don't think so, your Honor.

19      Q.  And Mr. Boeving, I'd like to direct your

20 attention to 14207, starting on Line 24.  It's a

21 question by Mr. Kent.  And then going over to the next

22 page, 14208.  Do you see that?

23      A.  Yes.

24      Q.  Starting on Line 5, we have the answer.

25                             "Yeah, 3.30 was really a
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 1                    major rewrite of the whole

 2                    application.  All the custom

 3                    programs would have had to be

 4                    rewritten.  It had a whole new

 5                    front end to it.  It was a database

 6                    system as opposed to a flat-file

 7                    system that we have today."

 8          And then continuing on Line 10,

 9                         "It would have required all new

10                    hardware, retraining the business

11                    users, new types of support that we

12                    didn't have at the time.  We'd have

13                    to have DBAs.  We'd have to have

14                    programmers who knew JAVA and .NET,

15                    so it really was a completely

16                    new system."

17                         Question:  "So when you say

18                    DBAs, you're talking about teams

19                    with whole new skill sets?"

20                         Answer:  "Yeah, database

21                    administrators."

22          Was this the basis of your understanding that

23 the 3.30 was a relational database?

24      A.  Yes.

25      Q.  Now, Ms. Way says it -- "it" referring to the
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 1 3.30 version --

 2                         "It was a database system

 3                    as opposed to a flat-file system

 4               that we have today."

 5          But she doesn't explicitly use the word

 6 "relational."  Could she be referring to any other type

 7 of database?

 8      MR. VELKEI:  Calls for speculation.

 9      THE COURT:  Overruled.

10      THE WITNESS:  No, I don't believe so.

11      MR. GEE:  Q.  What other databases are there?

12      A.  There are a number of other structures that

13 are in existence, like network structures and

14 hierarchical databases.

15      Q.  Why do you believe she's not referring to one

16 of those type of databases?

17      A.  Those database structures are no longer

18 favored.  They're not modern.  They don't present the

19 benefits of a relational structure.  And a vendor who

20 is coming out with a new product would not be able to

21 sell such a product without relational.

22      Q.  Ms. Way also says that, starting on Line 13:

23                         "We'd have to have" --

24          I'm sorry.  Starting on Line 12:

25                         "We'd have to have DBAs."
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 1          Do you understand what she's referring to when

 2 she references DBAs?

 3      A.  Yes, as she says, these are database

 4 administrators.

 5      Q.  Do you draw any conclusions from that

 6 statement about database administrators?

 7      A.  You don't typically require a database

 8 administrator for a flat-file system.  You almost

 9 always require a database administrator for relational

10 database.

11      Q.  Mr. Velkei asked if you had even tried to go

12 on the TriZetto Web site to determine if relational

13 database capability existed back in 2006, and you said

14 you hadn't.  Do you recall that?

15      A.  Yes.

16      Q.  Have you since taken Mr. Velkei up on his

17 suggestion?

18      A.  Yes.

19      Q.  Let me show you a document that I asked to be

20 marked as our next in order, your Honor.

21      THE COURT:  1113.

22          (Department's Exhibit 1113 marked for

23           identification)

24      THE COURT:  This is TriZetto newsletter.

25      MR. STRUMWASSER:  Could we go off the record, your
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 1 Honor?

 2      THE COURT:  Sure.

 3          (Discussion off the record)

 4      THE COURT:  So we'll go back on the record.  Is

 5 there a date on this?

 6      MR. VELKEI:  February 2005, your Honor.

 7      THE COURT:  I see it.  Thank you.  All right.

 8      MR. GEE:  Q.  Do you recognize this document,

 9 Mr. Boeving?

10      A.  Yes.

11      Q.  What is it?

12      A.  It's a newsletter published on the -- on the

13 site by TriZetto regarding QicLink.

14      Q.  Directing your attention to the bottom of the

15 first page under the heading in bold, "New Relational

16 Database Capability."  Do you see that?

17      A.  Yes.

18      Q.  The first sentence says, "One of the most

19 exciting components to be released in late 2005 is

20 Phase 1 of a relational database capability (RDBMS)."

21 Do you see that?

22      A.  Yes.

23      Q.  What does "RDBMS" stand for?

24      A.  Relational database management system.

25      Q.  Then read to yourself, if you would, the next
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 1 sentence starting, "This will provide..."

 2      A.  Yes.

 3      Q.  Do you draw any conclusions from this

 4 newsletter regarding the availability or unavailability

 5 of a relational database on QicLink back in 2006?

 6      A.  Yes, this seems to be announcing that it will

 7 be available in the QicLink product in the 2005 late

 8 time frame.

 9      MR. GEE:  No further questions at this time, your

10 Honor.

11      THE COURT:  All right.

12          Any recross?

13      MR. VELKEI:  I do, your Honor, and it's not going

14 to be long.  But what I would suggest is we just break

15 and come back at 1:00 even 12:45 is fine.  There's one

16 or two things I need to look up, so I don't expect that

17 I'll have those answers before noon, but I don't expect

18 more than a half an hour of recross, if that.

19      THE COURT:  Okay.

20      MR. VELKEI:  It's your call.  I can get started.

21 I just won't be able to finish if there may be a few

22 questions.

23      THE COURT:  You want to come back at 12:45?

24      MR. GEE:  That's fine with us, your Honor.

25      MR. VELKEI:  And if you'd rather just get started,
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 1 we'll stop at 12:00 and come back at 1:30?

 2      THE COURT:  No, that's fine.  Come back at 12:45.

 3          Before we go off the record, though, I'm going

 4 to do what Mr. Strumwasser suggests, and I'm going to

 5 mark as Exhibit 1114 as the opposition to the motion to

 6 strike Zaretsky's testimony, and it's answers to both

 7 of the motions to strike.

 8      MR. GEE:  Yes, your Honor.

 9      THE COURT:  Not the issue with Mr. Boeving,

10 correct?

11      MR. GEE:  We haven't seen a brief.

12      THE COURT:  I understand that.

13          (Department's Exhibit 1114 marked for

14           identification)

15      MR. VELKEI:  Your Honor, I know that you wanted to

16 try to get --

17      THE COURT:  It's okay.  We can't do it.  I

18 understand.

19      MR. VELKEI:  When is the last day that your law

20 clerk is here?

21      THE COURT:  Thursday, but that's okay.  We'll talk

22 to him about coming to visit.

23      MR. VELKEI:  Thank you, your Honor.  Appreciate

24 that.

25      MR. GEE:  I had a question about what the
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 1 schedule was for next week.

 2      THE COURT:  Off the record.

 3          (Recess taken)

 4
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 1                     AFTERNOON SESSION

 2                         ---o0o---

 3          (Whereupon, all parties having been

 4          duly noted for the record, the

 5          proceedings resumed at 12:47 p.m.)

 6      THE COURT:  Okay.  Go back on the record.

 7      MR. VELKEI:  Yes, your Honor.

 8             RECROSS-EXAMINATION BY MR. VELKEI

 9      MR. VELKEI:  Q.  Good afternoon, Mr. Boeving.

10      A.  Yes.

11      Q.  I just have a limited number of questions.

12 They're on the back of napkins so to speak, so forgive

13 me if I pause between areas.

14          Your testimony about the diligence with regard

15 to the First Health acquisition, do you recall you

16 answered some questions by Mr. Gee about that today?

17      A.  Yes.

18      Q.  I believe you said you made a conclusion that

19 that particular platform that was acquired was not

20 appropriate or adequate for the needs of the company?

21      A.  Right.

22      Q.  Are you willing to offer anything in writing

23 that would support that statement by you, sir?

24      MR. GEE:  Vague as to "willing to offer."

25      THE COURT:  Do you have anything?
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 1      THE WITNESS:  I'm -- I don't know if I understand

 2 the question.  Am I willing to write a document to that

 3 effect or to sign --

 4      MR. VELKEI:  Q.  No, sir.  Do you actually have a

 5 document that supports that you made these conclusions

 6 back in 1997 or thereabouts?

 7      A.  Oh, I understand.  Hmm.  It's possible.  That

 8 would be quite a retrieval.

 9      Q.  So not readily available?

10      A.  That's correct.

11      Q.  Assuming it were readily available, would you

12 be willing to provide us with a copy to support your

13 statements here in court today, sir?

14      A.  Yes, sir.

15      Q.  Okay.  I want to talk to you about the

16 e-mails.  I think one of them was the "We stink"

17 e-mail.  Do you remember that one, sir?

18      A.  Think so.

19      Q.  That was part of the reason that you concluded

20 that PacifiCare was not committed to customer service;

21 is that correct?

22      A.  That's one thing, yes.

23      Q.  You also talked about the broker's survey, and

24 a few other e-mails were discussed between you and

25 Mr. Gee, correct?
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 1

 2      A.  Correct.

 3      Q.  So if I understand correctly, sir, you're

 4 concluding that there wasn't a commitment to customer

 5 service because there were customer service problems?

 6      A.  I think my statement was language saying that

 7 "We wanted better customer service," or, "We like

 8 customers," did not constitute a commitment and that,

 9 further, that customer service was continuing to

10 deteriorate and therefore I concluded that insufficient

11 efforts were being made to improve customer service.

12      MR. VELKEI:  Could you read the question back to

13 the witness?  Yes or no, sir?

14          (Record read)

15      MR. GEE:  I think he answered it, your Honor.

16      THE COURT:  Well, there was a narrative.

17          But yes or no?  You can explain.

18      THE WITNESS:  I think the answer is no.  I didn't

19 solely rely on that.

20      MR. VELKEI:  Q.  Okay.  Customer service problems

21 don't necessarily mean a lack of commitment to customer

22 service, correct?

23          You want to read that back for the witness,

24 just so he has it in mind.

25          (Record read)
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 1      THE WITNESS:  I would say it means a lack of

 2 competent commitment, yes.

 3      MR. VELKEI:  Q.  So yes, in your mind, customer

 4 service problems necessarily imply a lack of commitment

 5 to customer service?

 6      MR. GEE:  Misstates his testimony.

 7      THE COURT:  I'll allow it.

 8      THE WITNESS:  I guess now I'm lost.  I need the

 9 question.

10      MR. VELKEI:  Q.  I'm really just -- I'm happy to

11 rephrase.  I'm trying to see if you will agree with me,

12 at a minimum, that the fact that customer service

13 problems exist doesn't necessarily mean that there's a

14 lack of commitment to customer service.  Would you

15 agree as a general proposition?

16      MR. GEE:  Asked and answered.

17      THE COURT:  Sustained.

18      MR. VELKEI:  Okay.  Well, then, read back the

19 question again.

20          I was just trying to make this easy.  The

21 witness said he was confused, and I was trying to go

22 back and explain --

23      THE COURT:  Not with that question.  That question

24 he answered.

25      MR. VELKEI:  Okay.  Could you read back the last
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 1 question?

 2          (Record read)

 3      THE WITNESS:  I would have to say yes, in most

 4 cases.

 5      MR. VELKEI:  Q.  But don't you run the risk in

 6 doing that, drawing the conclusion that customer

 7 service problems necessarily mean a lack of commitment

 8 to customer service?  You run the risk, to use your

 9 term, of confusing causation with correlation, sir?

10      A.  No, I wouldn't draw that conclusion.  I think

11 there's a direct relationship in the process -- first,

12 there has to be a commitment, a competent commitment,

13 for good changes like better customer service to

14 result.

15      Q.  So in your mind, there's no risk of confusing

16 causation with correlation?

17      A.  In this instance, no, sir.

18      Q.  Okay.  Back to that "We stink" document, you

19 want to put that -- you have a copy of that, sir?

20      THE COURT:  Which one is it, please?

21      MR. VELKEI:  I think it is --

22      MR. GEE:  945.

23      MR. VELKEI:  -- 945, your Honor.

24          Thank you, Mr. Gee.

25      THE COURT:  947, maybe?
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 1      MR. VELKEI:  It's the May 26, 2007.  945, your

 2 Honor.

 3      THE COURT:  Oh.

 4      THE WITNESS:  Yes, sir.  I have it.

 5      MR. VELKEI:  Q.  You have it?  Okay.  Sir, the

 6 document certainly reflects that Mr. Wichmann was

 7 taking the issue seriously, correct?

 8      A.  The words indicate that he is concerned.  I

 9 don't know if I could conclude that he was serious just

10 from this alone.

11      Q.  Now, Mr. Gee directed your attention to Sub 8,

12 "Remediate PHS service which is complete mess due to

13 core operational integration," but he failed to

14 highlight for you Mr. Wichmann's statement that, "We

15 need to stay focused on remediating PHS service, which

16 is a complete mess."  Do you see that, sir?

17      MR. GEE:  Objection, misstates the question.  I

18 read that.

19      THE COURT:  All right.  Well --

20      MR. VELKEI:  Q.  Do you see where Mr. Wichmann

21 says, "We need to stay focused on this issue"?

22      A.  Not yet.  Let's see.

23          All right.  I'm down there, yes.

24      Q.  So looking at the words of the document, this

25 would suggest an issue that they were not ignoring the
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 1 issue; he was directing that people stay focused on it,

 2 correct?

 3      A.  Yes, he was saying that.  Yes.

 4      Q.  Anything to suggest, sir, that he was

 5 insincere in these directions to people that worked for

 6 him?

 7      A.  I couldn't say.

 8      Q.  We also talked about the three-in-a-box.

 9 Remember that?

10      A.  (Nods head affirmatively)

11      Q.  And your conclusion or your opinion, I should

12 say, that the legacy PacifiCare folks were excluded

13 from some of the integration teams.  Do you remember

14 that?

15      A.  Yes, sir.  Yes, sir.

16      Q.  Now, you relied upon -- Mr. Gee showed you

17 5265 and, in particular, a statement that's contained

18 in there.  So give me a minute, sir.  I'd like to just

19 take a look at that with you.

20      A.  I'm sorry.  The document is?

21      Q.  5265.

22      A.  Thank you.

23      THE COURT:  Do you have it?

24      THE WITNESS:  Yes.

25      MR. VELKEI:  Q.  Do you want to direct me to where
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 1 you were -- what was the significant -- what particular

 2 language was significant to you?

 3      A.  Let's see.  I've lost the thread now, so.

 4      Q.  Why don't I try helping you then, sir.  Bates

 5 No. 939, you focused upon the third bullet point under

 6 "Integration speed, savings, quality.  Pick two.  We

 7 missed on quality."

 8      A.  I see that.

 9      MR. VELKEI:  Third bullet point, Chuck.  Can you

10 blow that up, please?

11          "PacifiCare management teams were not included

12 detailed review of integration work plans across all

13 segments."

14          Now, to be clear, sir, when I was asking you

15 questions about whether legacy PacifiCare individuals

16 were included on the integration teams, I was focused

17 upon the commercial integration piece.

18          So is it your testimony that this reference in

19 5265 supports your conclusion that, in connection with

20 the commercial integration, legacy PacifiCare members

21 were not included in the integration teams?

22      MR. GEE:  Objection, vague as to "commercial

23 integration" because I frankly don't know what that

24 piece is.

25      THE COURT:  All right.  Do you know what it means?
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 1      THE WITNESS:  No, I don't.

 2      MR. VELKEI:  Q.  We were talking about -- you

 3 understand that PPO is part of the commercial line of

 4 business, under commercial business?

 5      A.  Yes, I believe so.  But I -- I can't say that

 6 I understand that thoroughly, no, sir.

 7      Q.  Commercial advisory council is the advisory

 8 council governing the integration of the commercial

 9 business, correct?

10      A.  Correct.

11      Q.  We've talked about that, right?

12      A.  Right.

13      MR. GEE:  It's getting argumentative here.

14      MR. VELKEI:  Q.  We've seen

15      THE COURT:  What?

16      MR. VELKEI:  Q.  We've seen --

17      MR. GEE:  Argumentative.

18      THE COURT:  I think he's just trying to bring him

19 up to speed.  I'll allow it.

20      MR. VELKEI:  Thank you, your Honor.

21      Q.  We've seen lots of references to commercial

22 integration in the context of those advisory council

23 meetings, correct?

24      A.  Yes.

25      Q.  So I'm going to focus you back on the
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 1 commercial integration.

 2          Is it your conclusion that in the context of

 3 integrating the commercial business, which would have

 4 included PPO, that legacy PacifiCare individuals were

 5 excluded from some of the integration teams?

 6      A.  Well, I'm still having the problem with

 7 commercial.  We're talking about PPO, I understand.

 8 But I'm not sure I can comment on the commercial --

 9 that word "commercial," I'm just not --

10      Q.  Throwing you off?

11      A.  Yes.

12      Q.  Why don't we focus on PPO then.

13      A.  Okay.

14      Q.  Your conclusion is, sir, just to be clear,

15 that legacy PacifiCare members were excluded from some

16 of the integration teams impacting PPO?

17      A.  Yes, sir.  That's my impression.

18      Q.  And you're relying upon this statement by

19 Ms. Berkel in 5265 for that proposition, correct?

20      A.  Correct.

21      Q.  And there's no other evidence that's been

22 identified by you that would support this proposition,

23 correct, sir?

24      A.  Correct.

25      Q.  Now, you testified that you read
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 1 Ms. Berkel's testimony, almost every word or something

 2 like that.  Remember?

 3      A.  Yes, sir.

 4      Q.  Did you read Ms. Berkel's testimony about what

 5 she meant by that particular statement, sir?

 6      A.  Yes.

 7      Q.  Do you recall what she said, sir?

 8      A.  I don't recall what she said.

 9      Q.  All right.  Why don't we put that in front of

10 you.  Perhaps it will refresh your recollection.

11      A.  Okay.

12      Q.  I'm going to show you Pages 7779 and 7800 of

13 Ms. Berkel's testimony.  I've highlighted for your

14 benefit, but, please, I don't want to be accused of

15 misleading you.  Look at whatever you want on those two

16 pages.

17          I've highlighted for your benefit Lines 24 to

18 25.  Moving now on to 7800, Lines 1 through 7.

19          Let me know when you're done, sir.

20      A.  All right.

21      Q.  Forgive me.  I actually -- the question that

22 you should have in mind begins at Line 15, right?

23 Switching then to the third bullet point, which talks

24 about, "PacifiCare management teams were not included

25 in detailed review of integrational work plans across
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 1 all segments."  So that was the question -- this

 2 particular statement and what it meant.

 3      A.  And this is from which portion of Ms. Berkel's

 4 testimony?

 5      Q.  From the pages that are referenced there, sir.

 6      A.  I'm sorry?

 7      Q.  The pages are at the bottom of the document,

 8 sir, page numbers.

 9      A.  I guess I'm asking, okay, then, what -- all

10 right.  Thank you.  All right, sir.

11      Q.  Ms. Berkel makes clear that, when she's

12 referring to segments, she's talking between commercial

13 and Medicare, not about PPO, correct?

14      A.  That's what it says here, yes, sir.

15      Q.  Her testimony very clearly states:

16                         "Uniprise was within the

17                    commercial organization.

18                    These dialogues absolutely

19                    occurred.  But there were

20                    business changes being

21                    contemplated for Medicare

22                    that didn't have adequate input

23                    from PacifiCare knowledge

24                    holders."

25          So looking just at this testimony I'm showing
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 1 you, this would not in fact support your conclusion

 2 that Ms. Berkel's references in 5265 was talking about

 3 PPO, correct?

 4      A.  It doesn't seem to be, no.

 5      Q.  Is there anything else that you're aware of by

 6 Ms. Berkel that would suggest a different meaning for

 7 the statement she included in 5265?

 8      A.  Not at this time, sir.

 9      Q.  You do know Ms. Berkel authored 5265, correct?

10      A.  Yes, sir.

11      Q.  I'd like to turn, if we can, to Page 10 of

12 your testimony.

13          And, Chuck, if you could put it up on the

14 screen, forgive me.  I don't have my copy, so I'm going

15 to have to work off of this here.

16          I'm going back to this statement --

17      MR. GEE:  Are we on 10 or 9?

18      MR. VELKEI:  Should be 10.  Actually, give me one

19 second, Chuck, if you don't mind.

20          Okay.  20 to 21:

21                         "His attempt to portray

22               those problems as a result of a

23               flawed legacy application is

24               counter-productive."

25          Now, Mr. Gee showed you Exhibit 917.  Do you
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 1 have that in front of you?

 2      A.  Not yet.

 3      Q.  Before we go there, Mr. Boeving, just to be

 4 clear, the fact that this was a legacy application was

 5 important to your conclusion here, correct?

 6      MR. GEE:  Vague as to "conclusion."  Which

 7 conclusion is he referring to?

 8      MR. VELKEI:  The attempt to portray those problems

 9 as a result of a flawed legacy application was

10 counter-productive.

11      THE WITNESS:  I guess I believe it is.

12      MR. VELKEI:  Q.  And then your counsel, Mr. Gee,

13 actually showed you 917, that you believe is supportive

14 of your conclusion that this was in fact a legacy

15 application being referenced here, correct?

16      A.  Correct.

17      Q.  You want to look at 917, sir?

18      A.  Yes.  I should.  Yes.

19      Q.  So you relied upon -- in the redirect today,

20 you relied upon 917 for the proposition this was a

21 legacy application which was working fine until United

22 got involved, correct?

23      A.  I don't rely only on 917.  In the materials I

24 read, I really got the impression that this autoloader

25 program had been around for some time prior to the EPDE
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 1 implementation.

 2      Q.  I'm focused on your examination this morning,

 3 sir.  You said that you were relying on 917 for the

 4 proposition that the autoload program was a legacy

 5 application which was working fine until United got

 6 involved, correct?

 7      A.  Well, my statement is I didn't rely on this

 8 exclusively, so.

 9      Q.  That's the only document you relied on in your

10 redirect this morning, correct?

11      A.  That's correct.

12      Q.  That's certainly the only document that's

13 cited in your written testimony, correct?

14      A.  I don't know that.

15      Q.  Should we go back to that?

16          You want to go back to that, Chuck.  You want

17 to highlight that "917" there and the next couple

18 sentences as well.

19          That's the only document you relied upon to

20 support your written testimony as well, correct, sir?

21      A.  That's correct.

22      Q.  Now, you agreed with me, I believe, last week

23 that 958 suggests something to the contrary, correct?

24      A.  958?

25      Q.  Take a moment to look that over, sir.  That
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 1 should still be in your pile.

 2      A.  Okay.  I have 958.

 3      Q.  States that this was an application that was

 4 prepared after the acquisition, correct?

 5      A.  It states that --

 6      Q.  Direct your attention Page 6 is what we looked

 7 at at the time we talked about it last week, sir.

 8      A.  Page 6?

 9      Q.  It would be Page 6 of the -- it shows

10 background.

11      MR. GEE:  It's a separate -- two documents, I

12 believe, Mr. Velkei.

13      MR. VELKEI:  Q.  Right.  We'll just put up where

14 we talked about this issue.

15          The question in mind, sir, 958 shows that this

16 was an application that was implemented after the

17 acquisition, not before, correct?

18      A.  "This" being the E2E autoload program, yes,

19 sir.

20      Q.  And in fact there were enhancements that

21 needed to be made to address, among other things,

22 California regulators, correct?

23      A.  That's what it says here, yes.

24      Q.  So this would suggest it wasn't necessarily

25 working fine, correct, Mr. Boeving?



19700

 1      A.  In the context of the EPDE.  But it doesn't

 2 say much about how it was working prior to it being

 3 incorporated in the E2E capability.

 4      Q.  If I understand your testimony, Mr. Boeving,

 5 you looked at both these documents, correct?

 6      A.  Correct.

 7      Q.  You were aware of both of them before you

 8 offered your written testimony or even testified here

 9 today, correct?

10      A.  Yes.

11      Q.  But you didn't make any attempts to resolve

12 the inconsistencies between those two documents, did

13 you?

14      A.  In my written document?

15      Q.  Or even in your testimony this morning.

16      MR. GEE:  Compound.

17      MR. VELKEI:  I'm happy to break it down.

18      THE COURT:  Okay.  Break it down.

19      MR. VELKEI:  All right.

20      MR. GEE:  Q.  You certainly didn't in your written

21 testimony try to rationalize or explain the

22 inconsistencies between these two documents, did you,

23 sir?

24      A.  I did not.

25      Q.  You didn't do it in the context of your
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 1 redirect testimony this morning, did you?

 2      A.  No, sir.

 3      Q.  So you can't really say with any assurance

 4 whether or not the autoload program is in fact a legacy

 5 application, can you, sir?

 6      A.  Relying on, you know, what I read, I believe I

 7 can.  I believe that the autoloader was utilized in

 8 this new approach and had had some modifications in

 9 order to work with EPDE.

10      Q.  That's not what I'm asking.  We're talking

11 about whether it's a legacy application or not.  You

12 can't offer any assurances today one way or the other

13 on that issue, can you, Mr. Boeving?

14      A.  Whether the autoloader was a legacy

15 application?

16      Q.  That's correct, sir.

17      A.  Again, I have to rely on the impressions I

18 drew from the full context of what I've read here.  And

19 that was my impression, that it had been in place at

20 PacifiCare for some time.

21      Q.  So you can say with certainty that in fact

22 this was a legacy application, despite the existence of

23 this document and the language contained in 958, sir?

24      A.  The logic here is that this -- they used the

25 autoloader as part of E2E.  It existed by itself prior
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 1 to that as a legacy application.

 2          Once it got incorporated into E2E, then it

 3 became no longer a legacy.  It was a new approach or at

 4 least a modified approach.

 5      MR. VELKEI:  Can you read the question back for

 6 the witness?

 7          I'd like a yes or no, sir.

 8          (Record read)

 9      MR. VELKEI:  Yes or no, Mr. Boeving?

10      A.  Yes.

11      Q.  Sticking to that answer.

12      THE COURT:  Strike.

13      MR. GEE:  Argumentative.

14      THE COURT:  Strike.

15      MR. VELKEI:  Withdraw.

16      Q.  I believe you also testified there was some

17 discussion about, not an expert on the EPDE.  Do you

18 recall that discussion both with me and with Mr. Gee

19 this morning?

20      A.  Yes, sir.

21      Q.  I believe you said you were not an expert on

22 EPDE because you hadn't looked at -- well, you said

23 you're not an expert because you hadn't looked at

24 documentation, understood the layout, or had experience

25 in operating and running the system.  Do you recall
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 1 that?

 2      A.  Yes, sir.

 3      Q.  So just to close the loop, then, with regard

 4 to EPDE, you've not looked at any documentation related

 5 to EPDE, correct?

 6      A.  That's correct.

 7      Q.  You've not -- you don't understand the layout

 8 of EPDE, correct?

 9      A.  I don't.

10      Q.  And you have no experience in operating or

11 running the system utilizing EPDE, correct?

12      A.  Correct, sir.

13      Q.  Now, you testified you do have experience in

14 data bridges?

15      A.  Yes, sir.

16      Q.  And I'm assuming you've used those at First

17 Health before?

18      A.  Yes, sir.

19      Q.  In fact, data bridges are widely used in the

20 healthcare industry, aren't they, sir?

21      A.  They are.

22      Q.  So I'm assuming when you used the data bridges

23 at First Health, you didn't think that they were

24 unacceptably risky, did you, Mr. Boeving?

25      A.  No, sir.
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 1      Q.  I just want to touch if we can on the question

 2 of whether or not a decision was made after -- let me

 3 backtrack.  It's getting late in the day.

 4          We talked about migrating off of RIMS,

 5 correct?  And you were --

 6      A.  Yes.

 7      Q.  You were questioned about Ms. Berkel's

 8 testimony that she did in fact reconsider whether to

 9 upgrade after a decision was made not to migrate off of

10 RIMS.  Do you recall that?

11      A.  Yes.

12      Q.  You said you would have expected to see

13 documentation describing that decision.  That was your

14 testimony, correct?

15      A.  I think that's right.

16      Q.  But to be clear, Mr. Boeving, you never looked

17 for that documentation, did you, sir?

18      A.  It wasn't in the materials that I reviewed as

19 far as I know, no, sir.

20      Q.  So no, you didn't look at that?

21      A.  I looked in the materials I was provided, yes.

22      Q.  Something less than half of the exhibits in

23 this case, correct?

24      A.  I'm not sure how many there are, but yes.

25      Q.  To the extent you looked at them, they would
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 1 have been included in your list of documents reviewed,

 2 correct?

 3      A.  That's correct, sir.

 4      Q.  And just to close the loop, you didn't look in

 5 the database for the hundreds of thousands of documents

 6 that were produced to see whether in fact there was

 7 such documentation provided, did you, Mr. Boeving?

 8      MR. GEE:  Vague as to "database."

 9      THE COURT:  For the documents in this case?

10      MR. VELKEI:  Yes, your Honor.

11      THE COURT:  All right.

12      THE WITNESS:  No, sir.

13      MR. VELKEI:  Q.  Mr. Boeving, in your opinion, is

14 it -- I'm going to withdraw that question.

15          I'd like to talk about the TriZetto support

16 and then the other vendor that I identified in the

17 redirect.  And I wrote down, sir, that, focusing on

18 TriZetto, "Their energies and attentions" -- and you

19 were talking about in particular the fact that you

20 agreed with me that the same team was supporting RIMS

21 before 2008 and after 2008?

22      A.  That was my impression from reading the

23 materials, yes.  I'm not certain about that, but that's

24 what I think.

25      Q.  But from your perspective, your testimony this
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 1 morning was that wasn't enough to give you comfort that

 2 that was an adequate level of support, correct?

 3      A.  That's correct.

 4      Q.  I wrote down, you said that the energies and

 5 attention would be focused on newer versions and a

 6 wider book of business.

 7          Do you recall offering testimony in that

 8 regard?

 9      A.  Yes, sir.

10      Q.  You're making assumptions about those

11 particular individuals, correct?

12      A.  Yes, I am.  But I'm also drawing on my

13 experience in similar situations.

14      Q.  You're essentially saying that you don't think

15 they would have been doing their jobs?

16      MR. GEE:  Misstates his testimony.

17      THE COURT:  That's a question.  I'll allow it.

18      THE WITNESS:  Doing their jobs?  I'm saying that

19 it would have been -- their relevancy in being support

20 people would erode over time because of the focus on

21 the mainstream products and customers.

22      MR. VELKEI:  Q.  But do you have any facts to

23 suggest that the team in place was not giving RIMS and

24 PacifiCare the attention it needed at any given point

25 in time, sir?
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 1      A.  No, sir.

 2      MR. GEE:  Objection, vague as to "team in place."

 3 We have three separate vendors.  We have at least three

 4 separate vendors.

 5      THE COURT:  You were talking about the three

 6 entities, TriZetto --

 7      MR. VELKEI:  Just TriZetto, the team in place at

 8 TriZetto before and after.

 9      THE COURT:  All right.

10      THE WITNESS:  No, I don't have any evidence to say

11 that they were or not.

12      MR. VELKEI:  Q.  Focusing on those other two

13 vendors -- and I apologize for not having really paid

14 attention to this piece of your testimony before,

15 sir -- Micro Focus and Liant Relativity -- how do you

16 pronounce that, do you know?

17      A.  I don't know.

18      Q.  I guess that means you never talked to them

19 before?

20      A.  I never talked to them before.

21      Q.  Either of them?

22      A.  Micro Focus at one time or the other, yes.

23      Q.  Certainly not about this case, correct?

24      A.  Certainly not about this case.

25      Q.  Now, if I understand correctly, Mr. Boeving,
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 1 I'd like you to turn first of all to Exhibit 656.

 2      A.  I've retrieved it.

 3      Q.  Okay.  And I'm going to direct your attention

 4 Page 208, which is the page that Mr. Gee was

 5 questioning you about.

 6      A.  All right.  I have it.

 7      Q.  So if I understand correctly, Mr. Boeving, you

 8 were relying upon 656 for the proposition that Micro

 9 Focus and Liant Relativity were no longer supporting

10 this particular application, correct?

11      A.  Yes, in part.  I seem to recall that it was

12 mentioned in other documents as well.

13      Q.  So let's blow up that third bullet point.

14          This is the language that you're relying upon

15 this morning for the proposition that Micro Focus and

16 Liant Relativity were no longer supporting the

17 particular RIMS application at issue in this case,

18 correct?

19      A.  Correct.

20      Q.  But if you read just one bullet down, doesn't

21 this document in fact make clear that these maintenance

22 contracts were in fact renewed for all three vendors on

23 4/1/2008?

24      A.  Yes.

25      Q.  So to be clear, then, Exhibit 656 also reveals
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 1 that in fact all three vendors -- TriZetto, Micro Focus

 2 and Liant Relativity -- did in fact agree to continue

 3 to support this application through March 31st, 2011,

 4 correct?

 5      A.  Yes, yes.

 6      Q.  And to be clear, Mr. Boeving, you're not

 7 offering any testimony with regard to specific problems

 8 that you think are attributable to any issues with

 9 those two particular vendors, Micro Focus and Liant,

10 are you, sir?

11      A.  I need the question repeated.

12          (Record read)

13      THE WITNESS:  No, sir, I don't think so.

14      MR. VELKEI:  Q.  You've haven't examined the level

15 of support that PacifiCare received from either Micro

16 Focus and Liant before 2008, did you, sir?

17      A.  Really what I know about that is what I did

18 read from the documents, the testimonies, the exhibits

19 and so on.

20      Q.  So no, you haven't examined the level of

21 support by either Micro Focus or Liant prior to 2008,

22 correct?

23      A.  In that context, yes.

24      Q.  Fair to say that you didn't compare the level

25 of support by Micro Focus and Liant prior to February
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 1 2008 against their level of support thereafter,

 2 correct, sir?

 3      A.  That's correct.

 4      Q.  Fair to say that you don't even know one way

 5 or the other whether the same group team at Micro Focus

 6 and Liant were supporting RIMS before and after 2008,

 7 do you, sir?

 8      A.  That's correct.

 9      Q.  NPI, this is one of those back of the

10 envelope, National Prior Identifier, is that what it

11 means?

12      A.  I think so.

13      Q.  Now, I believe Mr. Gee elicited from you that

14 this is a critical piece that should be in any software

15 application, correct?

16      A.  That's my opinion, yes.

17      Q.  Now, is it your opinion, sir, that you need

18 the NPI, it's critical to actually process claims?

19      A.  No.  You can process claims without it.

20      Q.  Right.  In fact, many providers back in 2005

21 and 2006 didn't even use a national provider identifier

22 did they, sir?

23      A.  I think that's probably right.

24      Q.  So fair to say, then, even without NPI, claims

25 could be processed on RIMS based upon the current
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 1 version, correct?

 2      A.  With problems, but, yes.

 3      Q.  With problems?  Problems associated with the

 4 failure to have an NPI, sir?

 5      A.  NPI allows you to control provider match

 6 errors.  So without it, you have more provider match

 7 problems.  Those are the problems I'm talking about.

 8      Q.  That assumes that providers that are running

 9 claims through the system actually utilize NPI,

10 correct?

11      A.  That's not correct, sir.  National Provider

12 Identifier is a unique identifier for all providers.

13 Providers don't need to use it.  It's really a database

14 of identifiers.

15      Q.  One has to register to get an identifier

16 number, correct?

17      A.  They do.

18      Q.  Fair to say that a number of providers outside

19 of the Medicare context in 2005 and 2006 hadn't

20 registered in that database, had they, Mr. Boeving?

21      A.  Some.

22      Q.  You have no idea what that number is, do you,

23 sir?

24      A.  I can't specify it entirely, no.

25      Q.  5603 and 5607.



19712

 1      A.  I have it.

 2      Q.  Okay.  There's a lot of questioning about data

 3 structure, that those dataPict documents don't reflect

 4 the data structure of either the RIMS version being

 5 utilized by PacifiCare or the current version of RIMS;

 6 is that correct?

 7      A.  Yes, sir.

 8      Q.  But they do in fact provide some level of

 9 information about the provider tables utilized in those

10 two versions, correct?

11      A.  They provide information about what the names

12 of these data elements are.

13      Q.  But?

14      A.  But not the structure.  When you say "a

15 table," that connotes structure to me.

16      Q.  You've used the term "table" in your own

17 testimony with regard to the structure of RIMS without

18 a relational database, correct?

19      A.  Yes.

20      Q.  And you still are agreeing with me that the

21 provider tables that are reflected in 5603 and 5607 are

22 essentially identical save for the difference on NPI,

23 correct?

24      MR. GEE:  That's vague as to "tables."  I think

25 we're talking about two different things when we talk
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 1 about tables.

 2      THE COURT:  We might be.  I'm not sure.

 3      MR. VELKEI:  We spent an hour, your Honor, going

 4 through each of those tables that are reflected there.

 5 I just want to make sure he's not changing his

 6 testimony, that his conclusion was the same as mine,

 7 that the tables we looked at -- I believe it was on

 8 8/4 -- are in fact identical save for this difference

 9 on NPI.

10      MR. GEE:  If Mr. Velkei is only asking about the

11 tables on the paper of these two exhibits, that's fine.

12      THE COURT:  That's fine.  I'll assume that that's

13 what he's asking about.

14      MR. VELKEI:  That is, your Honor.

15      THE WITNESS:  Yes.

16      MR. VELKEI:  Q.  That's still your testimony?

17      A.  Yes.

18      Q.  Do you consider that fact relevant to any of

19 the analyses that you're offering here today,

20 Mr. Boeving?

21      A.  I'm sorry.  What fact are we talking about?

22      Q.  The fact that the tables reflected in 5603 and

23 5607 are identical.

24      A.  Do I consider it to be relevant to any of the

25 statements that I've made?
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 1      Q.  Any of the analyses, yes.

 2      A.  No, I don't.

 3      Q.  Okay.  Relational database, whether it existed

 4 in 3.30, fair to say that this morning you went back

 5 and looked at the evidence upon which you relied in

 6 offering your written testimony this last week,

 7 correct?

 8      A.  Yes.

 9      Q.  And you identified excerpts from Ms. Way's

10 testimony, correct?

11      A.  Correct.

12      Q.  Then you also say that you went on the Web

13 site and pulled an announcement of the expected release

14 at the end of 2005, correct?

15      A.  Correct.

16      Q.  Now, in your experience in the IT world, is it

17 always the case that releases correspond with when they

18 are expected to occur?

19      A.  No.

20      Q.  Oftentimes release dates slip, correct?

21      A.  I think that happens.

22      Q.  And 12 to 18 months is not really outside of

23 the box for that, correct?

24      A.  Could be.

25      Q.  I take it you've made no effort to see whether
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 1 in fact the 3.30 version has a relational database,

 2 correct?

 3      A.  Other than Ms. Way's testimony, no, sir.

 4      Q.  Are you still sticking to your view that 3.30

 5 has a relational database capability, Mr. Boeving?

 6      A.  Based on what I read from Ms. Way's testimony,

 7 yes, sir.

 8      Q.  So you've not made any effort yourself in the

 9 course of the last few days to check and see whether in

10 fact it actually existed at the time, have you, sir?

11      A.  No, sir.

12      MR. GEE:  Asked and answered.

13      THE COURT:  Sustained.

14      MR. VELKEI:  No further questions.

15      THE COURT:  Do you have any futher?

16      MR. GEE:  Can we take just five minutes?

17      THE COURT:  Yes, sure.

18          (Recess taken)

19      THE COURT:  Okay.  Go back on the record.

20          FURTHER REDIRECT EXAMINATION BY MR. GEE

21      MR. GEE:  Q.  Do you have Exhibit 917 in front of

22 you, Mr. Boeving?

23      A.  Yes.

24      Q.  And the first sentence of that exhibit, the

25 "PHS autoload program existed for several years," do
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 1 you see that?

 2      A.  I do.

 3      Q.  Then in the lower right-hand corner, there's a

 4 footer with a date, "4/12/2007."  Do you see that?

 5      A.  I do.

 6      Q.  Do you draw any conclusions from the date and

 7 that sentence about the existence or non-existence of

 8 the PHS autoload program as a PacifiCare legacy

 9 application?

10      A.  Yes, seems like it existed for some time.

11      Q.  Then directing your attention to 958, that

12 page that Mr. Velkei pointed out to you, Page 0538.  In

13 particular the second sentence, the E2E autoload

14 program reference, do you see that?

15      A.  Yes.

16      Q.  Do you understand this Exhibit 958 and Exhibit

17 917 to necessarily contradict one another?

18      A.  No, they don't.

19      Q.  Why not?

20      A.  The autoloader program preexisted the E2E

21 autoload and became -- it was modified and incorporated

22 into E2E.  They changed the name, but the component,

23 with modifications, was the same.

24      Q.  Do you have 656 in front of you?

25      A.  656, yes.
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 1      Q.  Turn, if would you, to 0208?

 2      A.  Yes.

 3      Q.  And Mr. Velkei pointed out to you the fourth

 4 bullet point.  And you had testified that you agreed

 5 that this bullet indicated that PacifiCare had been

 6 able to attain support from the three vendors,

 7 TriZetto, Micro Focus and Liant.

 8      THE COURT:  I'm sorry.  Can you give me the number

 9 again?

10      MR. GEE:  Sure.  It's 0208 and the fourth bullet

11 point.

12      THE COURT:  I'm there.

13      MR. GEE:  Q.  And Mr. Velkei had asked you about

14 this fourth bullet.  Do you recall that?

15      A.  Yes.

16      Q.  And you had testified that you agreed that

17 this bullet reflected that PacifiCare had been able to

18 attain the agreement from the three vendors, TriZetto,

19 Micro Focus, and Liant Relativity, to receive extended

20 support for RIMS.  Do you recall that?

21      A.  Yes.

22      Q.  Now, did you intend to offer testimony that

23 there was absolutely no support for RIMS by its

24 vendors?

25      A.  No, not at all.
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 1      Q.  What was the nature of your criticism of that

 2 support?

 3      A.  The type of support.  This was specialized,

 4 unique support, was not mainstream support.

 5      Q.  In your opinion, is there a difference between

 6 a software vendor that supports a given product as part

 7 of its ongoing business and a vendor that agrees

 8 contractually to support on a special basis a product

 9 from which the vendor has withdrawn general support?

10      A.  In my experience, yes.

11      Q.  What's that difference?

12      A.  The mainstream support, in my experience, has

13 always been of a higher quality than unique,

14 specialized support for a variety of reasons.

15      MR. GEE:  No further questions, your Honor.

16      THE COURT:  Anything further?

17      MR. VELKEI:  None, your Honor.

18      THE COURT:  May this witness be released?

19      MR. VELKEI:  It's okay with us.

20      THE COURT:  You may be released.

21          (Whereupon, the proceedings recessed

22           at 1:43 o'clock p.m.)

23

24

25
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 1 Wednesday, August 10, 2011           1:37 o'clock p.m.

 2                         ---o0o---

 3                   P R O C E E D I N G S

 4      THE COURT:  This is on the record before the

 5 Insurance Commissioner of the State of California in

 6 the matter of PacifiCare Life and Health Insurance

 7 Company.  This is OAH Case No. 209061395, Agency

 8 No. UPA 2007-00004.  Today's date is August 10th, 2011.

 9          Counsel are present.  Respondent is present in

10 the person of Ms. de la Torre.

11          And we are calling our next witness,

12 Mr. McNabb; is that correct?

13      MR. KENT:  Yes.

14          (Witness sworn)

15                       RICK McNABB,

16          called as a witness by the Respondent,

17          having been first duly sworn, was

18          examined and testified as hereinafter

19          set forth:

20      THE COURT:  Please be seated.

21      THE WITNESS:  Thank you.

22      THE COURT:  Can you state your name and spell it

23 for the record.

24      THE WITNESS:  Rick McNabb, R-I-C-K, M-C, capital

25 N-A-B-B.
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 1      THE COURT:  Thank you.

 2              DIRECT EXAMINATION BY MR. KENT

 3      MR. KENT:  Q.  Good afternoon, Mr. McNabb.

 4      A.  Good afternoon.

 5      THE COURT:  So this is the same thing we had

 6 before, right?

 7      MR. KENT:  His report.  You know, I don't know

 8 that we marked it.

 9      THE COURT:  We didn't, but that's the one that I

10 read, right?

11      MR. KENT:  Yes.

12      THE COURT:  So let me get to the right spot, and

13 we'll mark that as Exhibit 5615, expert report.  Any

14 objection?

15      MR. STRUMWASSER:  No objection.  Are you asking to

16 admit it or --

17      THE COURT:  I don't know.  Did you want me to

18 admit it?

19      MR. STRUMWASSER:  I have no objection to it being

20 marked for sure.

21      THE COURT:  It's marked as Exhibit 5615.  However,

22 for some reason, I have no idea what 5614 is.

23      MR. VELKEI:  It's the -- from Mr. Davidson the A,

24 B, C.

25      MR. STRUMWASSER:  Then the single page thing?
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 1      THE COURT:  That's going to be the next thing,

 2 which is 5616.  5616 is the CV.

 3      MR. KENT:  The second document --

 4      THE COURT:  No, no.  I'm sorry.  I'm back with

 5 Mr. Velkei, back at 5614.

 6      MR. VELKEI:  There is 5614-A, two pages.

 7      THE COURT:  So it's the letter?

 8      MR. VELKEI:  Plus that attachment.  Then B is the

 9 screen print.  And then C is --

10      THE COURT:  Okay.  I'm sorry.

11          So 5615 is the expert report of Rick McNabb.

12 And 5616 is the CV.  Okay?

13      MR. KENT:  Thank you.

14          (Respondent's Exhibits 5615, PAC0916419,

15           and 5616 marked for identification)

16      MR. KENT:  Your Honor, I've given Mr. McNabb tab

17 numbers, but the tab numbers are really just directed

18 at Mr. McNabb so he's on the right document.

19      THE COURT:  Thank you.

20              DIRECT EXAMINATION BY MR. KENT

21      MR. KENT:  Q.  Mr. McNabb, first, looking at what

22 we've just marked as Exhibit 5615, that's at Tab 1, is

23 that a copy of your report in the matter?

24      A.  Yes, it is.

25      Q.  Could you go over to Appendix or Attachment A
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 1 to that document.  Is that a copy of your CV?

 2      A.  Yes, it is.

 3      Q.  Looking at Exhibit 561- --

 4      THE COURT:  I'm sorry, Appendix A, this?

 5      MR. KENT:  Yes.

 6      MR. STRUMWASSER:  You might want to rename 5616

 7 as --

 8      THE COURT:  I can see that.  Supplemental CV?

 9      MR. STRUMWASSER:  As it's titled?  "Rick McNabb

10 Employment History"?

11      THE COURT:  Okay.  All right.  Sorry.

12      MR. KENT:  Q.  All right.  Then looking at the

13 document, the one-page document that was just marked as

14 Exhibit 5616, entitled "Rick McNabb Employment

15 History," is that a summary of your professional

16 employment since 1979 up through the present?

17      A.  Yes, it is.

18      Q.  Let me ask you, how would you characterize

19 generally the work you've done over the last 30 years

20 or so?

21      A.  With last 30 years, my work has been very

22 focused on IT systems, bill system implementations, and

23 it's specific to healthcare and financial services

24 after 1987.

25      Q.  Do you also have some operations experience?
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 1      A.  Yes, I do.

 2      Q.  Your current company is Optimity.  What type

 3 of clients do you do work for?

 4      A.  Optimity's clients are primarily healthcare,

 5 specifically payors.  We also do financial services

 6 insurance, non-health insurance, and media and

 7 entertainment.

 8      Q.  About how many employees and independent

 9 contractors does your company currently use in it's

10 operations?

11      A.  Approximately 75.

12      Q.  Your position, sir?

13      A.  I'm the managing partner.

14      Q.  So, boss?

15      A.  Yes, and principal owner.

16      Q.  Could you tell us about some of the projects

17 your company currently is involved in?

18      A.  Sure.  The projects -- these are actually very

19 current and active projects.

20          We're working with Blue Cross Blue Shield

21 Association Federal Employees program today,

22 re-implementing a new pharmacy benefit program manager

23 and recontracting with the pharmacy benefit managers in

24 the marketplace.

25          We have a project with Horizon Blue Cross Blue
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 1 Shield regarding claim accuracy and provider

 2 contracting.

 3          We are doing an ICD-10 implementation for

 4 CalOptima here in Southern California.  We are doing

 5 some operations improvement for another Medicare

 6 provider called TMG.

 7          And then outside of healthcare, we are doing

 8 IT architecture work for HBO.  We are doing for

 9 Swiss Re a testing strategy and quality assurance

10 program.

11      Q.  Sorry to cut you off.  Swiss Re, is that a

12 large group of insurance companies?

13      A.  Swiss-Re is a Swiss-based international

14 insurance company mostly on life and property casualty.

15          Then we're doing an eligibility enrollment

16 project for Prudential on their life side.

17      Q.  Give us a sense, if you would, of some of the

18 different health plans and other health payors you've

19 worked with over the years?

20      A.  My personal relationships are with the large

21 national players such as Cigna, Aetna, and then heavy

22 emphasis on Blue Cross plans across the country.

23      Q.  How did you first get involved in IT and

24 technology?

25      A.  My first experience with IT was when I joined
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 1 Arthur Anderson and I was put in their IT immersion

 2 program basically right out of school.

 3      Q.  So that was about when?

 4      A.  1979.

 5      Q.  About when did you first get involved in the

 6 IT aspects of mergers, integrations and other types of

 7 corporate transformation?

 8      A.  I started my touch points with M-and-I-type

 9 activities probably in the '93-'94 time frame and then

10 more heavily after that.

11      Q.  Let me ask you a few specifics of a couple of

12 the engagements shown on your CV.  This is Appendix A

13 to your report.

14          Looking at the first page under "Professional

15 Experience," the first item under "Major

16 accomplishments," "Federal Employees Program Healthcare

17 Operations for the Blue Cross Blue Shield Association."

18 Could you tell us a little bit about what that program

19 is?

20      A.  That program is the health insurance program

21 that services all of the federal employees, excluding

22 department of defense.  And Blue Cross's share of that

23 program was 54 percent at the time.  And that specific

24 program would include Congress and the President, which

25 was they were -- the President was part of this
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 1 specific program.

 2      Q.  Give us a sense of that program, the federal

 3 employees program's claims volume.  Order of magnitude?

 4      A.  Order of magnitude on a daily basis, that

 5 claims operation processed about 600,000 claims a day

 6 across all aspects of medical, dental and pharmacy.

 7      Q.  What's the connection of the Blue Cross Blue

 8 Shield Association to that federal program?

 9      A.  They are like any other insurance company

10 where the federal employees is an employer.  So they're

11 servicing an employer-based program.

12      Q.  And can you give us just in real summary

13 fashion a sense of why the Blue Cross Blue Shield

14 Association undertook this particular project?

15      MR. STRUMWASSER:  No foundation.

16      MR. KENT:  To your knowledge.

17      THE COURT:  I'll allow it.

18      THE WITNESS:  Specifically, they couldn't pay

19 claims accurately.

20      MR. KENT:  Q.  What did the project, the one you

21 worked on, involve in terms of the specifics?

22      A.  First, it involved the complete rebuilding of

23 the claims benefit adjudication engines from a

24 technology perspective.  So a rebuilding of the

25 platform.
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 1          Second of all, it involved modification of the

 2 operating model they were using.  And that's more of a

 3 business process perspective.  They changed the way

 4 they operated amongst themselves.  This plan worked all

 5 39 Blue Cross Blue Shield plans as one entity.

 6      Q.  I take it you had some competition for that

 7 engagement?

 8      A.  I did, yes.

 9      Q.  To your understanding, why were you and your

10 team selected?

11      A.  We were selected out of 13 competitors,

12 specifically around -- they felt like we understood the

13 issue and the -- how to solve the problem better than

14 the other players involved at the time.

15      Q.  You mentioned a moment ago you had done some

16 work over the years with Cigna.  What did that work

17 entail?

18      A.  The Cigna experience, there were two or three

19 categories there.  First, I was brought in to work on

20 IT-specific issues.  And the first issue I tackled was

21 how to collapse 22 to 23 -- I don't remember the

22 specific number -- of claims systems down and, in their

23 case, down to one to two.  And those systems were based

24 on prior acquisitions.

25      Q.  So Cigna had acquired companies over the years



19732

 1 and, along with those acquisitions, had inherited or

 2 purchased claims systems?

 3      A.  Yes.

 4          Then second of all, I built a transformation

 5 plan for the whole company that was a strategic

 6 rebuilding of the whole company, including all aspects

 7 of the company -- customer service, you know, claims,

 8 billing, sales, the whole aspects of it.

 9          Then finally, we did a number of just basic

10 IT-architecture-type projects with them in that

11 process.

12      Q.  The backdrop to this case is a merger.  You

13 told us about experience with Cigna.  Can you identify

14 a couple other engagements you've had which involved

15 the IT aspects post a significant healthcare merger?

16      A.  Sure.  Other major clients, Aetna, I worked

17 with them on the U.S. Healthcare acquisition and

18 integration, various aspects.

19          I also worked with Prudential and Aetna on

20 that acquisition and integration.

21      Q.  Have you been involved in advising health

22 plans on claims and other type of software upgrades,

23 purchases over the years?

24      A.  Yes.

25      Q.  About how long have you been doing that type
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 1 of work?

 2      A.  I've been dealing with IT, if I can call it,

 3 package implementations since 1979 and specifically to

 4 insurance and healthcare since 1987.

 5      Q.  You mentioned package implementations.  What

 6 does that mean?

 7      A.  Software package is a package that you buy

 8 from a vendor, external vendor -- we call it

 9 off-the-shelf software -- versus a custom solution

10 that's built in-house.

11      Q.  Is TriZetto an example of one of those package

12 vendors when it comes to claims software?

13      A.  Yes.

14      Q.  Have you had experience with TriZetto?

15      A.  I have.

16      Q.  Tell us a little bit about that.

17      A.  I have worked the TriZetto on a number of

18 initiatives, most recently with an implementation of

19 the Facets system, with Care First, Blue Cross Blue

20 Shield, and then other various package selections with

21 some of their products in my client base over the last

22 10, 15 years.

23      Q.  Heard of RIMS?

24      A.  I have.

25      Q.  Generally speaking, what can you tell us about
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 1 the RIMS software package?

 2      A.  I would consider RIMS -- I would use the term

 3 niche package that works very well in I would call the

 4 small to -- let's say 50,000 to 500,000 membership

 5 base.  There is complexity associated with the number

 6 of members around product complexity.  So it's a good

 7 proxy and a good way to describe their market niche.

 8      Q.  If you had a health plan that either had or

 9 wanted to have a PPO membership of, let's say, in

10 excess of a million members, would the RIMS software be

11 a first choice for that type of application?

12      A.  No.

13      Q.  Why not?

14      A.  There's no indication that RIMS would have the

15 capacity to deal with the -- or the ability to deal

16 with the capacity of the volume of that type of

17 membership base, nor the complexity of it.

18      Q.  And let me ask you, to your understanding or

19 in your experience, how does TriZetto itself market its

20 different products such as a RIMS or a Facets?

21      A.  They call Facets more of an enterprised-based

22 solution, which, to me, is that 500,000- to about

23 a 2 1/2 million-member range.  I think that the market

24 shows that in a very accurate way.  That's where their

25 customer base is, around TriZetto Facets.  So...
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 1      Q.  In your experience, generally speaking, how

 2 has RIMS been marketed, or where does RIMS fit in the

 3 TriZetto portfolio products?

 4      A.  Less than 500,000, PPO.

 5      Q.  Have you done any work for United in the past?

 6      A.  I have, yes.

 7      Q.  Tell us about what that entails.

 8      A.  I led a project that analyzed a nurse triage

 9 call center, looking for technology and operational

10 improvements.

11          Then I participated on a number -- as a

12 subject matter expert to strategy sessions and some

13 process improvement initiatives that I wasn't the

14 direct responsible party for but I participated in

15 those exercises.

16      Q.  That was some years back?

17      A.  Yes.

18      Q.  Is United now or has it at any time in the

19 past been a significant part of your practice?

20      A.  No.

21      Q.  And I probably should have asked you this

22 before, sir, but have you ever testified as an expert

23 before?

24      A.  No.

25      MR. KENT:  Let me hand out another exhibit, sir.
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 1      THE COURT:  5617.

 2      MR. KENT:  Yes.

 3      THE COURT:  "The Big Picture."

 4          (Respondents' Exhibit 5617, PAC0916422, marked

 5           for identification)

 6      MR. KENT:  Q.  If you could turn over to Tab 20,

 7 Mr. McNabb.

 8      MR. STRUMWASSER:  Excuse me.  While Mr. McNabb is

 9 doing so, may I inquire, does this document represent

10 or is it part of an opinion that he's going to testify

11 to?

12      MR. KENT:  It's part of his opinions.  It's purely

13 demonstrative.

14      MR. STRUMWASSER:  We have a stipulation that

15 opinions have to be in the direct testimony unless --

16 if this is a claims rebuttal to something, then that

17 would be interesting too.  But I don't think there's

18 room here for elaboration of the opinion testimony that

19 was filed in the direct.

20      MR. KENT:  This is all consistent with and will

21 further elucidate the opinions expressly set forth in

22 Mr. McNabb's report.

23      MR. STRUMWASSER:  We're -- I guess we should deal

24 with this now.

25          We understood that opinions that were going to
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 1 be proffered by experts should be fully elucidated and

 2 demonstrated in the reports that were filed.  That is

 3 the gist of Paragraph 8 of the stipulation which, if I

 4 may:  "No new opinions should be presented in oral

 5 testimony except as set forth in the reports referenced

 6 herein or in response to rebuttal reports contemplated

 7 in Section 4."

 8          So I think it is incumbent upon the company to

 9 identify what it is that makes this now admissible as a

10 subject of testimony.

11      THE COURT:  You mean PacifiCare?

12      MR. STRUMWASSER:  Yes.

13      MR. KENT:  A, is it's demonstrative.  It

14 summarizes the opinions in Mr. McNabb's report.  This

15 is one of the primary purposes of having a direct.

16 This is to help organize his direct examination.  The

17 stipulation the parties signed says, among other

18 things, "Each party will be free to present testimony

19 live at the hearing."  We're trying to make our record.

20      THE COURT:  I'll allow it as a summary of the

21 evidence.

22      MR. STRUMWASSER:  So may we then understand that

23 this does not represent anything that isn't already as

24 an opinion in the pre-file?

25      THE COURT:  Yes.
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 1      MR. KENT:  Yes.

 2      MR. STRUMWASSER:  Thank you.

 3      MR. KENT:  Q.  Mr. McNabb, we spent a moment

 4 discussing or summarizing a couple of the major points

 5 you'll be testifying about over the next few hours.

 6 Please explain what you mean by the six points that are

 7 set out on this page.

 8      A.  When asked to assess how this integration was

 9 accomplished, I pulled upon my past experience.  And

10 these big picture issues are what I would call my big

11 takeaways.

12          To start off with, they would be starting off,

13 obviously, big and complex -- third largest integration

14 in the industry.  Obviously it's big and complex.  And

15 based on my experience with other big and complex

16 integrations, issues are a natural part and outcome of

17 big and complex integrations and activities.

18          My takeaway and what was important to me is to

19 see evidence that, in this case, we had experienced

20 teams following in the industry.  Standard process:

21 Not only to put the company together, to resolve those

22 issues.  There were active people working throughout

23 the organization on those problems and having open

24 dialog around how to resolve those problems and move

25 the companies forward.  All of that was very consistent
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 1 with my experience.

 2          And, obviously, the ultimate takeaway is they

 3 started and they finished.  And that has -- I think

 4 that's a very important statement here.

 5      Q.  If I could ask to you go back to your expert

 6 report, to Tab 1.  It's Exhibit 5615.  If you could go

 7 over to Page 3, sir, that first full paragraph.  It's

 8 right at the beginning of Section Roman Numeral V.

 9          In the first sentence, you refer to a,

10 "classic model of program/project management."

11          What did you mean by "a classic model," sir?

12      A.  A classic model is a model that depicts, in my

13 experience, practices that I've seen over the last 20

14 years.  And in this sense, they applied a multi-tiered

15 program to their program and project management

16 activities with the appropriate governance.

17      MR. KENT:  I'm going to hand out a couple

18 additional documents, sir, that I'd like you to

19 consider along with your report.

20      MR. STRUMWASSER:  While Mr. Kent is distributing

21 that, your Honor, there are Attachments A, B, and C to

22 Mr. McNabb's original testimony.  Are we going to treat

23 those then as 5615-A, B, C?

24      THE COURT:  Sure.

25      MR. KENT:  That's fine.
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 1      THE COURT:  One of these has a number on it, but I

 2 don't see the number on the other one.  427 and?

 3      MR. KENT:  5600.  The second one, your Honor, I

 4 apologize.  It was previously marked as Exhibit 5600.

 5      MR. STRUMWASSER:  So the one ending in 2653?

 6      THE COURT:  Yes.

 7      MR. KENT:  Q.  All right, Mr. McNabb.  If you

 8 could first look at what previously was marked as

 9 Exhibit 427.  It's at Tab 2, the "PacifiCare/United

10 Integration, Commercial Governance Structure," from

11 November 2005.

12          First, Mr. McNabb, let me ask you, if you look

13 on the title page, first page of this document, there's

14 a reference to "commercial governance structure."

15 Would "commercial" include the PLHIC PPO book of

16 business?

17      A.  Yes, it does.

18      Q.  If you look over at the fourth page of this

19 Exhibit 427, entitled "Integration

20 Leadership - Commercial," do you have that in front of

21 you, sir?

22      A.  I do.

23      Q.  In your opinion, does the governance structure

24 set forth on this page, is it consistent with what

25 you've characterized as a classic model for program
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 1 management?

 2      MR. STRUMWASSER:  Your Honor, can we at least --

 3 when the question is "in your opinion," can we at least

 4 have a reference to where his opinion is coming from?

 5      MR. KENT:  It's right on the page I showed him not

 6 two minutes ago.  The first full paragraph on Page 3

 7 uses those exact words "classic model."

 8      THE COURT:  After V.

 9      MR. KENT:  Yes.

10          Maybe we can have the --

11      THE COURT:  Do you need the question back?

12      MR. KENT:  Let me just restate it.  It will be

13 fine.

14      Q.  Directing your attention to the fourth page of

15 Exhibit 427, Mr. McNabb, does the governance structure

16 set forth on this page track or is it consistent with

17 that classic model of program management you described

18 for us a few moments ago?

19      A.  Yes.

20      Q.  Could you explain more?

21      A.  Certainly.  This chart represents a multi-tier

22 approach.  And in actuality, there would be projects

23 underneath this chart reporting to functional steering

24 committees.  But what you see here is a multi-tier

25 project execution governance approach.  So we can see
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 1 that there were functional steering committees at the

 2 bottom row, such as revenue.  There would have been a

 3 host of projects reporting up to it.

 4          So an example of projects, executing work

 5 being governed by a -- in this case called a functional

 6 steering committee.

 7          Then you have a program management office

 8 coordinating all of those efforts.

 9          Then what I would call in my words an

10 executive steering committee at the very top, which

11 they called "Advisory Council" here.

12      Q.  So you refer to a steering committee.  An

13 example of one of those functional steering committees

14 would be operations and technology, which is the second

15 from the far right?

16      A.  Yes.

17      Q.  When and where did you first learn about the

18 components or principles of what you call a classic

19 model for program management?

20      A.  I started working with these principles of

21 program and project management around 1987, when I was

22 employed by Coopers & Lybrand.

23      Q.  What type of work were you doing for Coopers

24 back then?

25      A.  Project management and systems
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 1 implementations.

 2      Q.  Over the years, have you continued to use what

 3 you described as this classic model for program

 4 management in your own work?

 5      A.  Yes.

 6      Q.  In your experience, how widespread is the use

 7 of what you've described as this classic model?

 8      A.  In my experience, it's throughout the

 9 industry, not -- all industries, not just healthcare.

10 And I've used it in all aspects of my career.  And I've

11 seen my competition utilize it as well.

12      Q.  Now, if we could go over to Exhibit 5600,

13 that's at Tab 3, sir.  And if you could go to Page 11

14 of this document.  And I'm going to ask you to compare

15 this ops or operations technology integration structure

16 against that page we just looked at from Exhibit 427,

17 and that has the overall structure.

18          And maybe it would be the easiest -- let's see

19 if we can do it without having you get up and actually

20 point.

21          But do these two leadership or governance

22 charts fit together?

23      A.  Yes.

24      Q.  How?

25      A.  If you notice on the top chart, the third box



19744

 1 is this functional steering committee for ops and

 2 technology.

 3          Then on the bottom chart, you can see that it

 4 is a further detailed breakdown of what happens

 5 underneath that box.  So they're both ops and tech, and

 6 they're further expanding the governance structure and

 7 the methodology they're utilizing for program/project

 8 management.

 9      Q.  Now, from a kind of a structural standpoint,

10 the two structures at least appear to me to be quite

11 similar.  Am I missing something?

12      A.  No.

13      Q.  What significance, if any, do you attribute to

14 the fact that you see substantially similar governance

15 structures being repeated at multiple levels within the

16 overall integration management?

17      A.  It tells me they're using a common approach to

18 integration, both broadly in the business and

19 vertically deep into the business.  And it's being used

20 consistently.

21      Q.  Now, does it cause you to conclude anything

22 about, relatively speaking, how well planned, how

23 experienced the folks were that were involved in this?

24      A.  It tells me that they had an approach, a

25 hardened approach, and they've done it before.
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 1      Q.  What do you mean by a hardened approach?

 2      A.  Hardened approached, to me, means they had a

 3 very consistent, well-tested process that had been

 4 utilized in the past, and it was being applied here.

 5      Q.  Let me ask you to go back -- I apologize if

 6 we're jumping around.  I should have told you to keep

 7 it out -- but that third page of your report, that same

 8 paragraph that I referred you to before, in fact, the

 9 same sentence where you refer to classic model.

10          You also refer to "program/project

11 management."  What's the difference between a program

12 and a project in this context?

13      A.  A project would be a project or initiative.

14 It's an initiative to do a certain task, so it would

15 have a certain outcome to it.  And that typically is

16 run by a project manager.  Those projects would be

17 underneath this governance structure reporting in to

18 the functional steering committees.

19          A program is -- a program office is the

20 governance and coordination of all those projects.

21      Q.  Could you give us an example or two of what

22 would be individual projects for this integration?

23      A.  Within this integration, EPDE would be an

24 example.  Mailroom migration would be another.

25      Q.  Let me ask you about a couple terms,
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 1 "accountability" and "responsibility."  In your

 2 experience, are those terms used frequently in project

 3 management?

 4      A.  Yes.

 5      Q.  And what do those terms mean in this context?

 6      A.  In this context, "responsibility," you want to

 7 make sure there is responsibility for the necessary

 8 tasks.  So in this case, "responsibility" means

 9 responsibility for executing on a project, executing a

10 specific outcome.

11          "Accountability" is being accountable for the

12 results.  So in this case, if you test project/program

13 management structures, you would want to test it for

14 did we have responsibility for the people executing,

15 and did we have people accountable for the results?

16 And, yes.

17      Q.  Tell us in terms of magnitude about how many

18 separate projects there were that are part of this

19 PacifiCare/United integration?

20      MR. STRUMWASSER:  Actually, I'm going to object.

21 There's no foundation he knows.  We can find out if he

22 knows, but right now there's no foundation that --

23      THE COURT:  If he knows.

24      THE WITNESS:  It's in the hundreds, I know it's in

25 the hundreds.
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 1      MR. KENT:  Q.  Given the size and complexity of

 2 this integration, should every decision have been made

 3 up at that -- up at the top advisory council level?

 4      A.  No.

 5      Q.  Jump back to Exhibit 5600, sir.  That's at

 6 Tab 3 and, in particular, over on Page 15.

 7      THE COURT:  All right.  I'm there.

 8      MR. KENT:  Q.  All right.  And we're at Page 15.

 9 So let me first -- the second column from the left,

10 "Governance Structure," does this tie into the

11 Exhibit 427 we looked at a moment ago where it had the

12 overall structure?

13      A.  Yes.

14      Q.  So you have the three levels: advisory

15 council, functional steering committees, and then while

16 not depicted on that Exhibit 427 page, you had the

17 project teams underneath?

18      A.  Yes, that's correct.

19      Q.  All right.  Then over on the left-hand column

20 at the top, under "Guiding Principles," the first

21 principle is, "Decisions are made at the level

22 commensurate with the impact the decision will have on

23 the organization."

24          Then the third column from the left, "Decision

25 Making Flow" has some more information.
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 1          Can you explain to us in the context of this

 2 integration management structure how this decision flow

 3 is supposed to work?

 4      A.  This decision flow -- this is a set of

 5 authorities that say at a project team, you have the

 6 authority to make decisions that only impact you.

 7          If you have a decision that impacts multiple

 8 project teams, that would require it to go to a

 9 functional steering committee for its review.

10          And same standard, if the functional steering

11 committee receives an issue or a decision affecting

12 even more broadly an issue that may impact multiple

13 functional steering committees, then that would go to

14 the advisory council for discussion and approval or

15 disposition.

16      Q.  And then I'm looking to the right, the column

17 "Decision Making Flow," third from the left, the top

18 one that ties into "Advisory Council."

19          I also see that the first bullet is "Major

20 business decisions are presented to the advisory

21 council for approval."

22          Can you explain that a little bit?

23      A.  Well, a major business decision would be a

24 very impactful -- by the default that it got to the

25 advisory council, it would be affecting or impacting
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 1 one to two -- more than one, maybe two or more

 2 functional steering committees, which means it crosses

 3 business areas.

 4      Q.  Let me ask you, Mr. McNabb, given the large

 5 number of separate integration projects in this

 6 PacifiCare/United integration and the complexity

 7 involved, did this management structure that you've

 8 been telling us about for the last few minutes make

 9 sense?

10      A.  Yes.

11      Q.  Why?

12      A.  In my opinion, it stratified decision making

13 to appropriate levels.  It would have been impractical

14 for the advisory council to have either the total

15 knowledge or the capacity to answer every question that

16 may occur in a large, complex project as this.

17      MR. KENT:  Let me hand out, this time, three

18 separate documents that we'll -- I think that will make

19 things go a little quicker.

20      THE COURT:  Are these new or previously marked?

21      MR. KENT:  I believe the first one has previously

22 been marked.  I think the other two were produced, but

23 I'm not sure that they were marked as exhibits.

24      THE COURT:  So this one was previously marked

25 5608?
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 1      MR. KENT:  Right.

 2      THE COURT:  This is a new document, you think?

 3      MR. KENT:  I believe so.  It was produced quite

 4 some time ago.

 5      THE COURT:  Well, it looks like other documents

 6 I've seen.  So is there any way to see if this is a new

 7 document?

 8      MR. GEE:  We'll check, your Honor.

 9      MR. KENT:  We tried to look.  I didn't --

10      THE COURT:  You didn't find it?

11      MR. KENT:  We didn't find it.  That's not to say

12 that it's not there in the --

13      THE COURT:  I can't say that I remember this

14 specific information, but we've had documents that look

15 like this.

16      MR. STRUMWASSER:  We're checking.

17      THE COURT:  All right.  This one doesn't look

18 familiar.  I mean, we've had agendas before, but I

19 don't remember this form before.

20          Does this look new?

21      MR. GEE:  We'll check on it.

22      MR. STRUMWASSER:  We think they're both new.

23      THE COURT:  All right.  I will mark the first one,

24 PAC0626249, starting with that "Transition Plan,"

25 revised date 4/27/08, 5618.
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 1          (Respondents' Exhibit 5618, PAC0626249, marked

 2           for identification)

 3      THE COURT:  5619 is a "Weekly Uniprise Integration

 4 Meeting Agenda" dated March 28th.  I'm guessing the

 5 year is 2006, but I could be wrong.  Is there any way

 6 to tell?

 7          (Respondents' Exhibit 5619, PAC0813678, marked

 8           for identification)

 9      MR. KENT:  It has a revision date in the upper

10 left-hand corner of April 27, 2006, first page.

11      THE COURT:  No, no.  That one -- I picked that

12 date, the agenda.

13      MR. KENT:  I will --

14      THE COURT:  I'm guessing it's '06, but it's a

15 guess.

16      MR. KENT:  I think that's right, based on the

17 people involved.  But we'll double-check.

18      THE COURT:  Okay.

19      MR. STRUMWASSER:  We would stipulate to 2006.  We

20 haven't looked it up, but it's got the term "Uniprise."

21      THE COURT:  That seems right.

22      MR. KENT:  Q.  Mr. McNabb, let me ask you, you've

23 told us about the management structure, the way the

24 decisions were supposed to flow at least on paper.  Let

25 me ask you some questions about whether these people
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 1 actually actively managed the integration.

 2          If we could start with Exhibit 5608, it's

 3 Mr. Greenberg's February 13, 2007 e-mail.  Ask you to

 4 go over to the first attachment.

 5      A.  Sorry.  What tab?

 6      Q.  It's Tab 6, sir.

 7      A.  6, thank you.

 8      Q.  It's a document that has on the first page,

 9 "PacifiCare Commercial Business Planning and

10 Integration, Commercial Advisory Council Meeting,

11 February 13th, 2007."

12          Have you had a chance to review this

13 previously?

14      A.  Yes.

15      MR. STRUMWASSER:  I'm sorry.  We're on 5608, the

16 second page?

17      THE COURT:  5608 -- I don't think that -- it's not

18 my second page.  Am I wrong?

19      MR. KENT:  It should be the first attachment.

20      THE COURT:  Yes.  So 5608, but it --

21      MR. STRUMWASSER:  5608 has an e-mail page, then a

22 cover sheet saying --

23      THE COURT:  Yes.

24      MR. STRUMWASSER:  It was not what was up there.

25 But I just wanted -- is that what you --
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 1      MR. KENT:  This is correct, yes.

 2      MR. STRUMWASSER:  Okay.  Thanks.

 3      THE COURT:  All right.

 4      MR. KENT:  All right.

 5      Q.  Mr. McNabb, this first attachment, the

 6 February 13th, 2007, looks like it might have been a

 7 slide deck.  Have you seen this before?

 8      A.  I have.

 9      Q.  Had a chance to review it?

10      A.  Yes.

11      Q.  Have you seen similar types of presentations,

12 documents in your work in other major corporate

13 integrations and transformations?

14      A.  Yes, I have.

15      Q.  Now, in your opinion, does this document

16 reflect sound project management of this integration

17 from a senior executive or advisory council level?

18      A.  Yes.

19      Q.  If you could take us through a couple of those

20 pages and explain with a little more specificity that

21 last answer -- maybe if you'd look at Pages 2 through 5

22 one at a time.

23      A.  Certainly.  If you --

24      MR. STRUMWASSER:  Pardon me.  Forgive me for

25 interrupting, sir.
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 1          He's now offering testimony about a document

 2 that was not even identified in his direct testimony or

 3 his report as something he used or relied upon.

 4      THE COURT:  Is that right?

 5      MR. KENT:  He opined in his report that this was a

 6 classic model, that it was properly managed and

 7 implemented.  We're using this document, which is an

 8 exhibit in the case, for purposes of Mr. McNabb with

 9 greater specificity explaining the opinion that's in

10 his report.

11      MR. STRUMWASSER:  I don't -- that certainly isn't

12 the standard to which Mr. Velkei sought to hold

13 Mr. Boeving.

14          We have a report.  We have cited exhibits.

15 And for the witness now, even before there's been any

16 cross, any challenge to his opinions, to say, "Oh,

17 turns out I got more reason," is inconsistent with the

18 stipulation and, frankly, inappropriate.

19      THE COURT:  So do I have a copy of the

20 stipulation?

21      MR. VELKEI:  Your Honor, I do have an extra copy I

22 believe.

23          To be clear, your Honor, with regard to

24 Mr. Boeving, it was understanding the substance of his

25 opinions.  They brought in evidence from outside of his
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 1 written testimony to corroborate.  That was some of our

 2 objections yesterday.  They were overruled in fact.

 3      MR. STRUMWASSER:  He brought in evidence outside

 4 the written testimony to corroborate.  That sounds like

 5 just like what Mr. Kent said he was doing.

 6      MR. VELKEI:  Well, exactly.  And our objection was

 7 overruled, and you proceeded to do that with

 8 Mr. Boeving.

 9      MR. GEE:  Yesterday was redirect, after Mr. Velkei

10 had an opportunity to cross Mr. Boeving.

11      THE COURT:  Right.

12      MR. STRUMWASSER:  And the documents were listed in

13 Mr. Boeving's appendix.

14      MR. GEE:  Every document we showed Mr. Boeving

15 yesterday had been reviewed by him and he relied on in

16 his direct testimony this a document.

17          This is a document that isn't even listed in

18 one of the documents --

19      THE COURT:  Well, it can't be because it was just

20 marked in Mr. Boeving's testimony.

21      MR. GEE:  Well, There are PAC numbers that are

22 listed in Mr. McNabb's testimony as having been

23 reviewed.  These are PacifiCare documents that they had

24 before Mr. Boeving testified.  It was just only marked

25 after -- during Mr. Boeving's testimony.
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 1      MR. KENT:  It's Paragraph 8, your Honor.

 2      THE COURT:  I do have a copy.

 3          It's not a new opinion.

 4      MR. STRUMWASSER:  I think the pending question is

 5 opinion about this document.

 6      THE COURT:  Can you read the question then.

 7          (Record read)

 8      THE COURT:  His opinion is that PacifiCare

 9 acted --

10      MR. KENT:  Properly managed this from the advisory

11 council level and at lower levels.  The stipulation

12 says that the reports are to have the substance of the

13 testimony.

14      THE COURT:  I'm going to allow it.  You can cross

15 on it.  I'm going to allow it.

16      MR. KENT:  All right.  Why don't we have that

17 question reread.

18          (Record read)

19      THE COURT:  Go ahead.

20      THE WITNESS:  Thank you.

21          Looking on Page 2, this shows the agenda as to

22 how the monthly advisory council, when they met, the

23 types of issues and process that they utilized in their

24 meetings.

25          What's important here, if you look at the very
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 1 top, "Overall Progress Update," they're looking at key

 2 program updates, "Milestones," as it says, "Remaining,

 3 by Major Effort," and a synergy update, which we'll

 4 show in a second.  But that tells me that that was an

 5 active discussion and, as we'll see on later pages, the

 6 level of metrics they were looking at.

 7          Then the rest of the meeting is defined by the

 8 key issues or discussion topics that most likely they

 9 were going for resolution during that time.  And this

10 was the process that they used in all advisory council

11 meetings, as I could tell.

12          So if you jump to Page 3 under the "Overall

13 Program Update," you see here two both subjective and

14 very objective metrics that were brought to the

15 advisory council.

16      MR. KENT:  Q.  Sorry to cut you off.  What do you

17 mean by subjective versus objective metrics?

18      A.  As it starts off with the bullet points right

19 under "Overall Program Update," you can see that

20 there's a dialog about, "Work continues to finalize

21 the," say in this case, "Washington State Product."

22 It's more of an oral discussion of what's going on.

23          I consider these somewhat subjective comments,

24 particularly when you compare them under the metrics

25 here, which I would call objective metrics.
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 1          And I'd like -- if you'll look through each of

 2 the boxes, first one being "Key Business Decisions,"

 3 "Prior" and "Current."  "Major Projects By Phase,"

 4 "Prior," "Current."  "Major Projects By Status,"

 5 "Prior," "Current," and severity rated.

 6          What this tells me is there is -- when you

 7 look from prior to current, you're looking at the net

 8 changes of what's happening here, what happened a month

 9 ago versus what's happening today.

10          When I use the word "severity adjusted," on

11 the third box, that tells me there was a priority

12 process going on.  And as an executive and the leader

13 of this program, this would tell me what to pay

14 attention to, not only what to pay attention to but

15 what's the net change from the prior period to the

16 current period for critical issues.

17          If you go to Page 4, you can see the major

18 milestones, as we discussed, being depicted at a very

19 good level of detail.

20          Then Page 5 highlights, you know, the progress

21 to date on synergies.

22          My other takeaway -- and I like this very

23 much -- is they use program metrics, project metrics,

24 in a combination with synergies.  And I consider that a

25 best practice within my experience to use both of those
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 1 types of metrics for project status reporting.

 2      MR. KENT:  Q.  To your understanding, Mr. McNabb,

 3 was this the only advisory council meeting that took

 4 place during this integration?

 5      A.  No.

 6      Q.  Now, based on the documentation that you

 7 looked at, about how frequently did these occur?

 8      A.  These were monthly.

 9      Q.  Did you see similar extensive documentation

10 for the other meetings or some of these other meetings

11 in your review?

12      A.  Yes, I did.

13      MR. KENT:  Your Honor, good time to take a break?

14      THE COURT:  Sure.

15          (Recess taken)

16      THE COURT:  Go ahead.  Where were we?

17      MR. KENT:  Thank you, your Honor.

18      Q.   Mr. Mr. McNabb, when we took the afternoon

19 recess, we were looking at Exhibit 5608,

20 Mr. Greenberg's e-mail and the attachment.  If you

21 could go back to that document.

22      MR. VELKEI:  Tab 6.

23      THE WITNESS:  Tab 6?  Thank you.

24      MR. KENT:  Q.  And look at the second and third

25 attachments, if you would, sir.
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 1          First one is "PHS Commercial Integration

 2 Business Decision Log."  The second is a "PHS

 3 Commercial Integration Projects Summary."

 4      MR. STRUMWASSER:  So the first one is 924?

 5      MR. KENT:  First one begins at Page 7941 -- I'm

 6 sorry.

 7          Exactly.  The first one, the decision log,

 8 begins at Bates Page 7924, and the project summary

 9 begins at 7941.

10      Q.  The question to you, sir, is in your

11 experience dealing with major corporate transformations

12 in the past, have you seen documents comparable to this

13 decision log and the project summary?

14      A.  Yes, I have.

15      Q.  In your experience, how are these types of

16 documents used?

17      A.  There's two primary purposes that I've seen in

18 my past.

19          First, it shows that there is a -- it

20 documents the decision or the issue and the decision

21 and creates a document for it.  That prevents

22 organizations or projects of this size, if they revisit

23 decisions, not to backtrack needlessly.  So it

24 documents where they are to move them forward.

25          It also highlights accountability and is used
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 1 as an escalation procedure throughout the governance

 2 structure.

 3      Q.  When you say "accountability," is there a

 4 particular column or columns?  Maybe if you could look

 5 at the decision log, begins at Bates Page 7924, if you

 6 could point out to us.

 7      A.  If you look at Column K, it's

 8 "Assigned To/Owner."  That's my definition of

 9 accountability.

10      Q.  In your experience, sir, these type of

11 documents, the decision log and project summary, why

12 are they important or useful to a senior executive or

13 advisory council group that has overall accountability

14 for a large integration project such as this?

15      A.  It shows the history to decisions and how it's

16 flowed through the organization.  So it's to document

17 and gives them more breadth and understanding of the

18 decisions they need to make.

19          And it also serves as the function for

20 escalation.  You can see the different levels of

21 escalation.

22      Q.  If you could go back now -- well, actually, I

23 apologize.

24          If you go back to Tab 3, Exhibit 5600 at Page

25 15, I'm going to ask you a few questions about some of
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 1 these documents identified on this page.

 2          First, sir, if you look at the far right-hand

 3 column under "Key Deliverables," in the bottom box, the

 4 first item is a project plan.

 5      A.  Yes.

 6      Q.  On Page 15?

 7      A.  Yes.

 8      Q.  In your review of materials, did you see what

 9 you believed to be actual project plans that were tied

10 to this integration?

11      A.  Yes, I did.

12      Q.  If you could now look over at what was just

13 marked a little earlier as Exhibit 5619, which is at

14 Tab 16.

15          To your understanding, is this an example of

16 one of those project plans?

17      A.  Yes.

18      Q.  To your understanding, which project does this

19 plan pertain to?

20      A.  I believe we are looking at the mailroom

21 transition plan.

22      Q.  So the transition to Lason?

23      A.  Yes.

24      Q.  First page, upper left-hand corner, there's a

25 revision date.  Is that of any significance to you, the
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 1 fact that it has a revision date?

 2      A.  Yes, it tells me it's a living project plan

 3 that's being updated.

 4      Q.  Now, hopefully, if you still have Exhibit

 5 5600, which is Tab 3, in particular, Page 11, sir.

 6 This is that page we looked at a little earlier in

 7 afternoon, shows the governance structure for the

 8 operations technology steering committee.

 9          Do I have that right?

10      A.  Yes.

11      Q.  Okay.  The box in the middle of this

12 governance structure, the caption "Integration

13 Facilitation," then a couple names under that, in this

14 type of structure, what is the role of the integration

15 facilitation folks?

16      A.  As we've talked about, they have the goal of

17 providing coordination and support to the specific

18 project teams within ops and technologies.

19      Q.  Right.  Then let me ask you, in the materials

20 you reviewed, did you see some indications that

21 integration facilitation groups such as this actually

22 were coordinating between the different groups beneath

23 them?

24      A.  Yes.

25      Q.  If we could now go to that weekly Uniprise
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 1 UHC/UTPH integration meeting document -- that's 5620 at

 2 Tab 17.

 3          I should have asked you if you'd kept that

 4 page we were looking at a second ago, 5600, Page 11.

 5      MR. STRUMWASSER:  Could we have a second?

 6          We understand the agenda to be 5619; is that

 7 right?

 8      MR. KENT:  It is 5620.

 9      MR. STRUMWASSER:  Is that what your Honor has?

10      THE COURT:  This one?  It's 5619.

11      MR. KENT:  Thank you.  I stand corrected.

12      THE COURT:  Do you want to go off the record and

13 go through the numbers?

14      MR. GEE:  I don't understand there to be a 5620

15 right now.

16      THE COURT:  That's true.  We haven't gotten to

17 5620 yet.

18      MR. KENT:  Q.  All right.  Let's start over, sir.

19          If you could compare the management structure

20 that we saw on the 11th page of 5600 with this

21 document that has been marked as 5619 and explain to us

22 where on that governance chart, Page 11, 5600, this

23 meeting identified in the other document is taking

24 place.

25      A.  I'm sorry.  Could you repeat the question



19765

 1 again?

 2      Q.  The question is there's a meeting that's

 3 identified, integration meeting, in this Document 5619.

 4 If we looked over at the governance chart, can you show

 5 us where in that structure this meeting is taking

 6 place?

 7      A.  Yes.  That meeting is happening at the

 8 integration level.  And there are players along that

 9 bottom row that, if you look, are participating.  That

10 bottom row is the participation in that agenda.

11      Q.  And from the caption of 5619, that type of

12 meeting is taking place how frequently, sir?

13      A.  I believe that is weekly.

14      Q.  While we still have 5600 out, Tab 3, if you

15 could look at Page 15.  The far right-hand column, I

16 referred you to that little earlier, the key

17 deliverables.  But looking down the -- that whole

18 column, in your experience, do these appear to be

19 different types of management reports that you would

20 associate with a corporate integration or

21 transformation?

22      A.  I would associate these with an integration.

23      Q.  Have you seen similar-type documents used in

24 other corporate integrations and transformations?

25      A.  Yes, I have.
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 1      Q.  Now let me ask you, while we're talking about

 2 documents, given the size and complexity of this

 3 PacifiCare/United integration, would you expect to see

 4 all integration planning documents in a single -- kept

 5 in a single document?

 6      A.  No.

 7      MR. STRUMWASSER:  Objection, unintelligible.

 8      THE COURT:  Overruled.

 9      MR. STRUMWASSER:  Whole documents kept in a single

10 document?

11      THE COURT:  Would you expect all this information

12 to be kept in a single document?

13      MR. KENT:  That's perfect, a much better question.

14      MR. STRUMWASSER:  Agreed.

15      MR. KENT:  I'll adopt that.

16      Q.  So the question is would you expect all the

17 information that we've been going over in terms of this

18 integration documentation, would you expect to find

19 that in a single document, given the size and

20 complexity of this integration?

21      A.  No, I would not.

22      Q.  Over time, has any type of cross-industry

23 organization developed that specifically focuses on

24 collecting and teaching the principles that you

25 characterized earlier in your testimony as this classic
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 1 model for program management?

 2      A.  Yes.

 3      Q.  What's the name of that organization?

 4      A.  The Project Management Institute.

 5      Q.  Sometimes known as PMI?

 6      A.  Yes.

 7      Q.  Can you tell us a little more about what this

 8 organization, PMI, is?

 9      A.  It's an organization that gathers best

10 practices, guidelines, methods and creates a repository

11 and trains and promotes those best practices out to

12 business.

13      Q.  About how long has that organization been

14 around, to your knowledge?

15      A.  They were -- they began around 1969.

16      Q.  In terms of magnitude, about how big an

17 organization is it?

18      A.  I believe today they have about half a million

19 members across about 180-plus countries.

20      Q.  In the materials you reviewed, did you see

21 indications that the PacifiCare/United integration in

22 practice followed or acted in a manner consistent with

23 a number of those PMI guidelines?

24      A.  Yes, I did.

25      Q.  If you could go back to your report, sir,
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 1 5615, over at Attachment B, titled "Project Management

 2 Guidelines."  The two left-hand columns, where does the

 3 information in those columns come from?

 4      A.  Those come from the PMI, what they call the

 5 Program Management Body of Knowledge, which is their

 6 repository.

 7      Q.  So those are some type of written guidelines?

 8      A.  Yes.

 9      Q.  And then the information that's in the far

10 right-hand column of Attachment B, under the heading

11 "Example," what is that information?

12      A.  That is information of where I evidenced these

13 guidelines within the PacifiCare -- PacifiCare/United

14 integration.

15      Q.  Now, in Mr. Boeving's report -- you had a

16 chance to review Mr. Boeving's report?

17      A.  Yes.

18      Q.  At Pages 4 and 5, Mr. Boeving indicates his

19 opinion that this integration was poorly done because

20 there was no overall plan; people at the top didn't

21 know what was going on; projects weren't managed from

22 end-to-end; integration risks were not adequately

23 assessed and managed; and there was no coordination

24 between different project groups.

25          Do you agree with any of those criticisms?
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 1      A.  I do not.

 2      Q.  Why not?

 3      A.  As we've discussed, through looking through

 4 agendas and processes that were deployed, I believe the

 5 project was adequately successfully managed, given the

 6 size and complexity -- over 100-plus projects -- in my

 7 opinion.

 8      Q.  To bring this home even a little more closely,

 9 Chuck, if we could have -- I think it's Transcript Page

10 19454, Lines 8 to 22.

11          If you could read those lines to yourself,

12 sir.

13      A.  Specifically which lines are you --

14      Q.  8 to 22.

15      A.  8 to 22.

16      Q.  Did you have a chance to review that?

17      A.  Yes.

18      Q.  Do you agree with Mr. Boeving's criticism of

19 the information actions of the advisory council?

20      A.  I do not.

21      Q.  Why not?

22      A.  I believe, if I can go down, they were looking

23 at risks.  They were actively managing critical issues.

24 I also saw involvement and them take full

25 accountability for their work.
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 1          And I believe that they had good visibility

 2 broadly to the project.

 3      Q.  Let's change topics, sir, ask you some

 4 questions about synergy savings.

 5          Are you familiar with that term in the context

 6 of a corporate transformation or integration?

 7      A.  Yes, I am.

 8      Q.  Real simple terms, what are synergy savings?

 9      A.  Synergies are the benefits of putting two

10 organizations together.

11      Q.  Is it, in your experience, unique or unusual

12 for synergy savings to be at least one goal in a

13 corporate integration or transformation?

14      A.  Yes, it is.

15      Q.  I may have misspoke.  I was asking you in

16 your -- I asked you a double-negative.  I apologize.

17      A.  Sorry.

18      Q.  In your experience, is it unusual or unique

19 for synergy savings to be a goal in a corporate

20 integration?

21      A.  Not at all.

22      Q.  Why not?

23      A.  It's not unusual.  In my experience, if there

24 are no identified synergies, you have to question, "Why

25 are you doing this?"
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 1      Q.  In your experience, are layoffs and cutting

 2 costs just for sake of cutting costs the sole source of

 3 synergy savings?

 4      A.  No.

 5      Q.  Then what are some of the other areas

 6 synergies can come from?

 7      A.  There are opportunities with combining

 8 products and markets together.  There's opportunities

 9 for knowledge sharing, like best practices and disease

10 management programs and medical outcomes.  There's

11 certainly opportunities from economies of scale.  Those

12 would be some major categories.

13      Q.  Can synergies come from outsourcing, in your

14 experience?

15      A.  Yes.

16      Q.  Is there anything wrong in your opinion --

17 anything wrong per se with a health plan outsourcing

18 certain functions?

19      A.  No.  In my experience, it's considered a best

20 practice.

21      Q.  In your experience, are there certain types of

22 health plan functions that are commonly outsourced?

23      MR. STRUMWASSER:  You know, this is all way beyond

24 the scope of his opinions and stuff.  This is all new

25 stuff.
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 1      MR. KENT:  It's right out of his -- the

 2 gentleman's report talks about outsourcing.

 3      MR. STRUMWASSER:  Of course it talks about

 4 outsourcing, but this is now alleged new bases for

 5 opinions that were already provided.

 6      THE COURT:  Overruled.

 7      MR. KENT:  Can we have the question?

 8          (Record read)

 9      MR. KENT:  Q.  Yes.

10      A.  Answer?

11      Q.  Go ahead.

12      A.  Answer?  Yes.

13      Q.  Can you give us a sense, some examples?

14      A.  Yes.  Claims, disease management, eligibility,

15 mailrooms are typical processes I see today.

16      Q.  What is in-sourcing?

17      A.  In-sourcing is bringing in house a function or

18 process that was previously outsourced.

19      Q.  Can in-sourcing job functions also be a source

20 of synergy savings?

21      A.  Yes.

22      Q.  Do you see indications that PacifiCare United

23 realized synergy savings from in-sourcing certain jobs?

24      A.  Yes, I do.

25      MR. KENT:  Show you a document that's previously
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 1 marked as Exhibit 457.

 2      Q.  This is over at Tab 7, Mr. McNabb.  If you

 3 could look over at Page 25 of Exhibit 457.

 4          Let me ask it this way.  According to this

 5 page, 25, what was the magnitude of synergy savings

 6 resulting from in-sourcing certain IT jobs?

 7      A.  14 million.

 8      Q.  Can you identify where you're getting that

 9 information from, which line?

10      A.  Yes.  If you look at the line that says "IT

11 Development."

12      Q.   So it's under "SG&A Reductions," that

13 section, and it's the third line from the bottom; is

14 that right?

15      A.  Yes.

16      Q.  And how can you tell that this line -- the

17 synergy savings identified in this line relate to

18 PacifiCare adding jobs?

19      A.  Under the FTE column, you can see there's a

20 negative 150.

21      Q.  While we have the same document out, could you

22 look over at Page 19.  According to this page, in the

23 two years or so following the close of the merger,

24 where were the areas in which synergy savings primarily

25 were realized?
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 1      A.  If you look down under Ovations, you can

 2 see -- which these were government-program-related

 3 initiatives -- Medicare Advantage, Part D, PBM,

 4 Walgreen's In-sourcing, that was the area of the

 5 largest synergies savings.

 6      Q.  So areas totally unrelated to layoffs?

 7      A.  That's correct.  These are market-based

 8 product-based opportunities.

 9      Q.  And where would we find on this page the

10 synergy savings that would include any involving

11 PLHIC's claims, group services or customer care?

12      A.  That would be under the area of "Uniprise

13 Operations."

14      Q.  Let me ask you, sir, so it's the -- about a

15 third of the way down the page?

16      A.  Yes.

17      Q.  Focusing on "Uniprise Operations," in your

18 estimation, would it be fair or accurate to attribute

19 all the synergy savings in this area to PLHIC?

20      MR. STRUMWASSER:  Objection.  "Fair or accurate"?

21 Not qualified.

22      THE COURT:  Overruled.

23      MR. KENT:  Q.  Go ahead, sir.

24      A.  Would you restate the question again?

25      THE COURT:  You want to read it?
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 1      THE WITNESS:  Sure.

 2          (Record read)

 3      THE WITNESS:  No, it would not.

 4      MR. KENT:  Q.  Why not?

 5      A.  The major assumption from this -- this is --

 6 the assumptions in this document and how it's being

 7 measured includes all of PacifiCare, over and above

 8 PLHIC.

 9      Q.  In your experience, what would be a fair proxy

10 for the portion of synergy savings that could be

11 attributable to PLHIC as opposed to another PacifiCare

12 line of business?

13      A.  There's two or three ways to do it.  I would

14 look at it either based on a membership count as a way

15 to allocate or some transactional method.

16          Most -- in my experience, it's done with

17 claims as a way -- as an allocation methodology.

18      Q.  All right.  Between these different

19 possibilities -- membership, claims -- which do you

20 favor, if any?

21      A.  Historically, I've always used membership as

22 the best telling proxy of allocation.

23      Q.  Why membership?

24      A.  Membership reflects -- seems to be, in my

25 experience, the most true way to allocate and define,
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 1 you know -- in a case of a cost, it seems to be the

 2 best way to allocate costs across fixed overhead.

 3      Q.  Okay.  If someone were to testify that

 4 allocating a company's total synergy savings between

 5 individual lines of business would be impossible, would

 6 you agree with that?

 7      MR. STRUMWASSER:  I would like to point out here

 8 that there's nothing about cost allocations in this

 9 witness's testimony.

10      MR. KENT:  It was in Dr. Zartetsky's testimony.

11 You can also use Mr. McNabb for rebuttal.

12      MR. STRUMWASSER:  Is that the rule?

13      THE COURT:  I don't know.  Do you want to have to

14 call him back?

15      MR. STRUMWASSER:  He'll probably not be here until

16 the air conditioning is fixed anyway, so it's okay.

17      THE COURT:  I think in a economy of time, we can

18 do that with the understanding that we have now left

19 the direct testimony of Mr. McNabb and have gone on to

20 a different type of testimony, which would be testimony

21 about the other experts.

22      MR. KENT:  Right.

23      THE COURT:  All right.

24      MR. KENT:  I think -- and I agree with the Court.

25 It's a whole lot more efficient to do it right now.
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 1      THE COURT:  Yes.

 2      THE WITNESS:  So could we reread the question

 3 again?

 4      MR. KENT:  Q.  I'll rephrase it.  If someone were

 5 to testify that it would be impossible to allocate a

 6 company's total synergy savings to an individual line

 7 of business such as PLHIC, would you agree with that?

 8      A.  I would not agree with that.

 9      Q.  Why not?

10      A.  It makes no business sense -- it doesn't make

11 business sense to me.  And in my experience on

12 synergies and managing to synergies, it's a practice to

13 allocate.

14      Q.  If could you look over --

15          Actually, I'm going to hand out another

16 document.  This is actually three pages, two of which

17 previously were marked as Exhibits 5578 and 5577.

18      THE COURT:  One is a new documents?

19      MR. KENT:  Yes.

20      THE COURT:  So I need to mark that separately.

21      MR. KENT:  Let me -- so I don't get them all mixed

22 up, I'll just hand them out separately.

23      MR. STRUMWASSER:  This is the new one?

24      MR. KENT:  This is the new one.

25      THE COURT:  All right.  That will be marked as
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 1 5620, "PLHIC Portion of Alleged $70 Million

 2 'Operational Efficiencies.'"

 3          (Respondent's Exhibit 5620, PAC0916421, marked

 4           for identification)

 5      MR. STRUMWASSER:  Can we go over these?

 6      THE COURT:  Yes.  Do you need a minute?

 7      MR. STRUMWASSER:  I'd like to know what the

 8 numbering is.  I'm not sure.

 9      THE COURT:  He said 5577 is "PacifiCare Health

10 System Membership," December 2005.  And 5578 is "Paid

11 Claims Across PacifiCare Health Systems 2006."  It's

12 not on this page.  So if we need to check that, I need

13 to look back a second.

14      MR. VELKEI:  Those were used with Dr. Zartetsky,

15 your Honor.

16      THE COURT:  I understand.

17          PLHIC membership is 5577, and claims is 5578.

18      MR. STRUMWASSER:  Thanks, your Honor.

19      MR. KENT:  And the new one would be -- is that

20 5620?

21      THE COURT:  It is.

22      MR. KENT:  Q.  Looking over at the third page, the

23 5620 Mr. McNabb --

24      A.  Could you give me the tab, please?

25      Q.  It's Tab 8.
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 1      A.  Thank you.

 2          Yes.

 3      Q.  I should ask you first, the first two pages,

 4 5577 and 5578, you didn't prepare those, did you?

 5      A.  No, I did not.

 6      Q.  So you're relying on someone else's

 7 calculations?

 8      A.  Yes, yes.

 9      Q.  If you could look over at Exhibit 5620, this

10 "PLHIC Portion of Alleged 70 Million 'Operating

11 Efficiencies,'" let me tell you that that -- represent

12 to you that Dr. Zartetsky used a $70 million

13 operational efficiency or synergy savings number in his

14 testimony.

15          In your opinion, sir, what would be the fair

16 allocation, if you assume the 70 million, to California

17 PPO, if you use -- if you did the allocation by

18 membership?

19      A.  If you did it by membership, it would be

20 2.5 million, or 3.6 percent of the 70 million.

21      Q.  Same question, if you did the allocation by

22 paid claims, in your opinion, what would be a fair

23 allocation, again, assuming a 70 million starting

24 point?

25      MR. STRUMWASSER:  Objection.  "Paid claims" is
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 1 ambiguous.  Paid claims by dollar?

 2      MR. KENT:  Paid claims by dollar.

 3      MR. STRUMWASSER:  Thank you.

 4      THE WITNESS:  Here, it's 5.9 percent, which

 5 equates to 4.1 million.

 6      MR. KENT:  Q.  Thank you, Mr. McNabb.  Let's jump

 7 to another document.  This one previously was marked as

 8 Exhibit 516.

 9      THE COURT:  I believe there's a magnifying glass

10 on your desk.

11      THE WITNESS:  Thank you.

12      THE COURT:  This one's not too bad.  Well, maybe

13 it is.

14      MR. KENT:  This is at Tab 9.

15      THE WITNESS:  Thank you.

16      THE COURT:  This is put together funny, so I'm

17 confused about how this goes together.

18      MR. STRUMWASSER:  I think the solution is in that

19 the staple is in the upper right-hand corner.  Am I

20 right about that?

21      THE COURT:  No, at least not on my copy.  Is it?

22 Is the first Page 16023?

23      MR. GEE:  As I recall, we used these documents way

24 back when with Mr. Labuhn.  Then PacifiCare was kind

25 enough to produce --
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 1      MR. VELKEI:  That's my recollection.

 2      MR. GEE:  -- another set where all of them

 3 appeared on a page, and that was much easier to --

 4      THE COURT:  So you're correct, Mr. Strumwasser.

 5 So the first page is 16023.  All right.

 6          The question?

 7      MR. KENT:  Q.  Have you seen the document

 8 previously, sir?

 9      A.  Yes, I have.

10      Q.  Have you seen similar documents, management

11 reports, used in other significant corporate

12 transformations?

13      A.  In similar forms, yes.

14      Q.  And in your experience, what are the -- what

15 is the purpose or purposes for a report such as this?

16      A.  The significance here is this report's

17 bringing together several different components to a

18 project.  It serves as the decision log as well as the

19 synergy roster as well the document for risks, issues,

20 and barriers, which is a normal part of an assessment

21 process for a project.  So it puts it into one

22 repository.

23      Q.  And let me ask you, sir, in your experience,

24 why do companies track synergy savings?

25      A.  One reason is just flat out it's tracking the
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 1 benefits that were expected.

 2          But from a project management standpoint, it's

 3 a really good mechanism and it's a good communications

 4 device for the executives to see how things are

 5 progressing and if the project is going in the right

 6 direction.  So -- combined with just good project

 7 metrics, such as percent complete.

 8          It's also another mechanism and another metric

 9 to track progress on synergies.

10      Q.  In your opinion, do the facts that PacifiCare

11 went to the time and trouble of tracking synergies

12 indicate the company had too great a focus on realizing

13 such savings?

14      A.  No, not at all.

15      Q.  And let me -- while we've got this document

16 out, if you could look over at the very last page of

17 Exhibit 516.

18      THE COURT:  16070?

19      MR. KENT:  16070, exactly.

20      Q.  And can you make out the legend in the lower

21 left-hand corner?

22      THE COURT:  Above "Confidential"?

23      MR. KENT:  Right.

24      THE COURT:  Oh, if he can --

25      THE WITNESS:  I can't.
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 1      MR. KENT:  You know, what I would suggest is that

 2 we're getting close to 4:00 break, and we will find a

 3 more legible copy for when we start up in the morning.

 4      THE COURT:  Sounds good.  9:00 o'clock?

 5      MR. KENT:  That's fine.

 6          (Whereupon, the proceedings recessed

 7           at 3:47 o'clock p.m.)
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 1 Thursday, August 11, 2011            9:06 o'clock a.m.

 2                         ---o0o---

 3                   P R O C E E D I N G S

 4      THE COURT:  This is on the record before the

 5 Insurance Commissioner of the State of California in

 6 the matter of PacifiCare Life and Health Insurance

 7 Company, OAH Case No. 2009071395, Agency

 8 No. UPA 2007-00004.

 9          Counsel are present.  Today's date is the 11th

10 of August, 2011.  Ms. de la Torre is present as the

11 respondent.

12          And we're still doing direct of Mr. McNabb?

13      MR. KENT:  Yes.

14      THE COURT:  All right.  You want to take the

15 stand.

16                       RICK McNABB,

17          called as a witness by the Respondent,

18          having been previously duly sworn, was

19          examined and testified further as

20          hereinafter set forth:

21         DIRECT EXAMINATION BY MR. KENT (resumed)

22      MR. KENT:  Q.  Good morning, Mr. McNabb.

23      A.  Good morning.

24      Q.  Let me hand out two documents before we get

25 going.
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 1          The first is a native version of 516.  And the

 2 tabs at the bottom of several of the pages my office

 3 added.  And those correspond to the tab numbers on the

 4 first page.

 5      THE COURT:  What's the number?

 6      MR. KENT:  516.

 7          The second document is another exhibit which

 8 was marked previously.  It's 5599, "PacifiCare

 9 Commercial Business Planning & Integration."

10      THE COURT:  5599?

11      MR. KENT:  Yes.

12      Q.  So if we could start, Mr. McNabb, with 5599,

13 which is Tab 10 in your book.

14      A.  Thank you.

15      Q.  There's the date, "January 10 and 11, 2006."

16 To your understanding, what was the purpose of this

17 document?

18      A.  This document's purpose was to kick-off and

19 communicate the goals of this integration to the

20 organization.

21      Q.  Right.  If you could look over at Page 8 of

22 the document, which I believe is Bates Page 9170.

23 Sorry.  It's the first page.  Need to be over at Bates

24 Page 9177.

25      THE COURT:  So that's actually Page 8?
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 1      MR. KENT:  8.

 2      THE COURT:  Yes.

 3      MR. KENT:  And Bates Page 9177.

 4      Q.  Looking on the left-hand column, "Success

 5 Factors" and the bottom bullet point, "'Do no harm'

 6 guiding principle (revenue, cost, service)," in your

 7 experience, sir, have you seen other companies involved

 8 in a large-scale integration or transformation that

 9 either implicitly or explicitly adopted a "do no harm"

10 principle as part of those efforts?

11      A.  Yes, I have.

12      Q.  In your experience, what was the motivation of

13 those companies in doing so?

14      MR. STRUMWASSER:  No foundation.  Now, has he

15 experienced other companies that have done something?

16 Now he's being asked to testify what were their

17 motivations?

18      THE COURT:  I'm going to allow it.  If it's within

19 his expertise, it's not problem.  Experts get lots of

20 leeway.  I gave it to yours too.

21      THE WITNESS:  Yes.  Yes, the implicit or explicit

22 statement of this implies there is no reason to harm

23 your critical stakeholders.  And it's a reminder or a

24 statement from management.

25      MR. KENT:  Q.  Now, turning back to the document I
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 1 handed out -- the other document I handed out this

 2 morning, Exhibit 516, the Uniprise Operations

 3 management report -- and for the record, at the bottom

 4 it's referred to as, "FIT," then "Operations Synergy

 5 Working Doc," D-O-C.

 6          Did you see indications in the materials you

 7 reviewed that PacifiCare applied this "do no harm"

 8 principle in the context of synergy savings?

 9      A.  I did see that, evidence of that.

10      Q.  Can you point out in this document,

11 Exhibit 516, where you saw one of those indications?

12      A.  They -- within this document, there's a

13 section called "Issues, Risks and Barriers.  That's

14 where they proactively identified, managed and abated

15 risks, as one example.

16      MR. STRUMWASSER:  Are we talking here about the

17 last sheet?

18      THE WITNESS:  Yes.

19      MR. STRUMWASSER:  I have a bit of a problem.  The

20 tab is placed over the text, and I can't read the

21 footer.

22      THE COURT:  On 516?  Oh, the footer.

23      MR. KENT:  Be happy to provide a --

24      THE COURT:  It just says "Doc.xls."  My tab --

25      MR. STRUMWASSER:  Yours is further to the right,
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 1 right?

 2      THE COURT:  Yes, to the right.

 3      MR. STRUMWASSER:  Thank you.

 4      THE COURT:  "Synergy Working Doc.xls."  But that's

 5 not what's on the board, by the way.

 6      MR. KENT:  Q.  In the materials you reviewed,

 7 Mr. McNabb, did you see other indications of this "do

 8 not harm" principle being in fact implemented as part

 9 of the integration efforts?

10      A.  Yes.

11      Q.  Can you point to another example?

12      A.  There was another technique that they used on

13 the integration efforts called "three in a box."  Three

14 in a box was, from a knowledge management perspective,

15 they put on critical business issues a PacifiCare

16 knowledgeable person, a United knowledgeable person,

17 and an integration team lead who might most typically

18 be the owner of that decision afterwards in order to

19 make and manage risks through their decisions.

20      Q.  In your opinion, why would that type of

21 structure be an example of this "do not harm" principle

22 being implemented?

23      A.  Principally because it was accountable --

24 there was a long-term accountable person on that team,

25 meaning the integration team lead, who would be living
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 1 with that decision.  So they were representing, in my

 2 opinion, the long-term impact of those decisions from a

 3 business perspective, a stakeholder perspective.

 4      Q.  Let me ask you, sir, related to -- let me ask

 5 you, in your experience, have you worked with companies

 6 that had what is sometimes called a culture of

 7 continuous improvement?

 8      A.  Yes, I have.

 9      Q.  What's your understanding of that phrase?

10      A.  Culture -- it's called many different things,

11 Six Sigma, Total Quality.  But basically it's a

12 continuous improvement where the baseline is never

13 constant.  We're constantly looking for incremental

14 improvements wherever we can find them in any

15 organization.

16      Q.  In your experience, does the fact that that a

17 company has this culture of continuous improvement mean

18 that the company had -- there were material problems or

19 defects with the company's then-current performance or

20 processes?

21      A.  Not at all.

22      Q.  Did you see indications PacifiCare had this

23 culture of continuous improvement?

24      A.  I did see evidence of that.

25      Q.  Can you point to some examples?
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 1      A.  Yes.  One example would be I saw evidence of

 2 them trying to improve the auto adjudication process as

 3 one example.  There was discussions throughout about

 4 how to attack problems and the discussions around

 5 certified people around terms like Black Belt being

 6 applied, Black Belt people trained in continuous

 7 improvement to work on problems and issues.

 8      Q.  Let's turn to the issue of RIMS migration.

 9 But first let me ask you, in your experience, do you

10 believe that an integral part of good project

11 management should be flexibility?

12      A.  Yes, I do.

13      Q.  Why is that an important part?

14      A.  Good project management is about continuously

15 taking in new information, assessing it, and making

16 changes all within the scope of goals and objectives of

17 the project or the integration.  And information is

18 constantly changing, so, yes.

19      Q.  With respect to this PacifiCare/United

20 integration, do you see specific examples of what

21 you've described as flexibility?

22      A.  Yes.

23      Q.  Could you point to any?

24      A.  Regarding, you know, the RIMS migration, as

25 they assessed new information about the complexities of
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 1 the platform and the risks associated post merger, they

 2 did change direction.

 3      Q.  All right.  Let me show you an exhibit that

 4 was marked previously 5399.  It's at Tab 11.

 5          Have you seen this timeline before, sir?

 6      A.  I have.

 7      Q.  To your understanding, was a primary goal of

 8 the RIMS migration to consolidate claims platforms?

 9      A.  Yes.

10      Q.  In your experience, is PacifiCare the first

11 company you've seen that, as part of a corporate

12 integration, had a goal of consolidating claims

13 platforms?

14      A.  Can you restate the question?

15      Q.  The question is -- let me put it this way.

16          In your experience, is PacifiCare/United the

17 only group that has moved to consolidate claims

18 platforms after a merger?

19      A.  No.

20      Q.  In your experience, how frequently is that

21 basic strategy post merger in the healthcare industry?

22      A.  In my experience, I've never worked with a

23 merger integration that hasn't had that as an

24 objective.  It's been strictly a matter of timing.

25      Q.  In your report, you indicate that the RIMS
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 1 claims platform was, I think your words, an apt

 2 candidate for consolidation.  In your opinion, was RIMS

 3 a long-term strategic option for the PacifiCare/United

 4 PPO business?

 5      A.  No.

 6      Q.  Why not?

 7      A.  Within the PacifiCare/United environment,

 8 RIMS, in my opinion, was more of a niche product

 9 servicing the current book of business.  I didn't see

10 it as a good fit for the complexity and the size of the

11 combined books of business.

12      Q.  Was UNET a superior choice for the combined

13 PacifiCare/United PPO business in California going

14 forward?

15      A.  In my opinion, yes.  United had very good PPO

16 products that had been performing well before the

17 merger on UNET.

18      Q.  And what is it about -- is there anything in

19 particular about the UNET platform that makes it

20 particularly good for a large, growing PPO line of

21 business?

22      A.  In the industry, there is complexity that's

23 measured by size of membership.  And UNET was handling

24 a very large membership base, which is also an

25 indicator of product complexity and capacity to process
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 1 claims against a large membership base.

 2      Q.  Let me ask you a little different question.

 3 You've indicated that RIMS was not a long-term option

 4 for the PPO business.  But was it the right choice

 5 under the circumstances to run the PLHIC business until

 6 such time as it was migrated?

 7      A.  Yes.

 8      Q.  Why do you say that?

 9      A.  It was a good product for a membership base

10 around 112- -- approximately 112,000 members.  It was

11 showing stability in its system metrics.  And the

12 business metrics were stable as well and performing

13 well.

14      Q.  You mentioned the phrase, I think, "niche" or

15 "middle niche" in terms of RIMS.  What does that mean?

16      A.  "Niche" is my word for it was not an

17 enterprise-based solution necessarily.  So I would

18 consider anything servicing membership over 500,000 to

19 be more of an enterprise-based solution, which gets

20 back to handling more complex -- more products, more

21 complex products, more large membership bases.

22      Q.  Going back to your answer about your opinion

23 why RIMS was a good choice under the circumstances

24 until the PPO was migrated, did you consider whether

25 TriZetto and the other key software vendors had agreed
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 1 to support that platform?

 2      A.  Yes, I did.  And TriZetto -- there was a

 3 support agreement with TriZetto, indicating to me

 4 specifically that TriZetto was owning the risks and the

 5 requirements to keep that platform up and running.

 6      Q.  In your mind, why is that significant?

 7      A.  It's important because they -- by taking on

 8 their own -- contracting out their own company to do

 9 that says that they are owning the responsibilities and

10 the risks under their company.

11      Q.  We've referred a couple times to Mr. Boeving's

12 report.  At Page 15, Lines 5 to 15, he argues that

13 Ellen Vonderhaar and PacifiCare were wrongheaded in

14 relying on claims payment timeliness metrics with

15 respect to RIMS performance.  Do you agree with that

16 criticism?

17      A.  I do not.

18      Q.  Why not?

19      A.  Claims payment timeliness is one of the

20 primary metrics and is a good proxy on indicating the

21 health of a claims operation.

22      Q.  What do you mean "the health of a claims

23 operation"?

24      A.  Well, as far as paying a claim, if you can get

25 the claim out in a timely manner, that is a good proxy



19799

 1 that things are working correctly.

 2      Q.  Let me show you another exhibit that was

 3 previously marked.  This one was 5252.  It, sir, is at

 4 Tab 13.

 5          If you can look over at Pages 7 and 8.  To

 6 your understanding, sir, are these statistics around

 7 turnaround time?

 8      A.  Yes, they are.

 9      Q.  And it appears that PacifiCare is looking at

10 turnaround time from a both a 10- and 20-working-day

11 perspective.  In your experience, is it typical in the

12 healthcare industry in a claims shop to be watching

13 turnaround times at 10 and 20 days?

14      A.  Yes.

15      Q.  Why?

16      A.  Managing your claims turnaround time

17 statistics in this manner, it gives you an early

18 warning indicator if a problem is occurring and if

19 there's something that needs to be done to correct it

20 or offset it before it becomes a problem.

21      Q.  Now, do you keep apprised of industry data

22 concerning turnaround time for payment of health

23 claims?

24      A.  I do.

25      Q.  Looking toward the bottom of Page 7, there's a
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 1 reference to a, "99.3 percent of PLHIC New Day claims

 2 during the 2007 MCE were paid in less than 43 calendar

 3 days."  What's your reaction to that 99.3 figure?

 4      A.  That's a very good metric within industry

 5 standards.

 6      Q.  Look over at Page 17 and 18 of the same

 7 document, 5252.  Here, we've got PLHIC claim

 8 performance on perspective from a 30-day view.  How do

 9 these results look to you?

10      A.  Again, on new day and rework, this is a very

11 good performance against industry metrics.

12      Q.  To your understanding, was claims payment

13 timeliness the only metric Ms. Vonderhaar and her team

14 relied upon?

15      A.  No.  I know she looked on a variety of

16 metrics, including claim accuracy.

17      Q.  If you could go back to Page 9 in the same

18 exhibit, 5252.  "Underpayment Claims Payment Accuracy."

19 In your experience, do health plans typically track

20 claims among other ways by using UCPA?

21      A.  Yes, they do.

22      Q.  Why do they do that, in your experience?

23      A.  It's a better indicator of root cause as to

24 what's causing the accuracy problems and the urgency of

25 those issues.
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 1      Q.  Now, we were talking about metrics.  Let me

 2 show you another exhibit that was marked earlier.  It's

 3 5466, Tab 14.

 4      A.  Thank you.

 5      Q.  Mr. Boeving at Page 29, Lines 15 to 22 of his

 6 report criticizes metrics PacifiCare uses to track RIMS

 7 availability because, according to him, the metrics

 8 don't show whether RIMS was available to pay claims.

 9 Do you agree?

10      A.  No, I do not agree.

11      Q.  Before we get into the specifics of your

12 opinion, are there generally speaking two types of

13 claim metrics that health plans -- different health

14 plans use to track service availability of a claims

15 platform?

16      A.  Yes.

17      Q.  What are those two different types of metrics

18 called?

19      A.  In my experience I've run across system

20 availability and service availability metrics.

21      Q.  Generally speaking, what are the differences

22 between those two types of metrics?

23      A.  System availability is a very binary, on/off

24 calculation.  Either the system or the application is

25 running or it's not running.
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 1          Service availability is a more granular

 2 definition of what is the application doing?  What

 3 services is it performing?  And in case of an issue,

 4 you would then score the actual impact on that service

 5 definition and its impact on the total system.

 6      Q.  Which of the two types are we looking at here

 7 in Exhibit 5466?

 8      A.  This is service availability.

 9      Q.  The companies in your experience that favor

10 using service availability metrics over system

11 availability, what are some of the reasons they make

12 that selection?

13      A.  Service availability, as I said a minute ago,

14 was a more granular definition as to -- particularly if

15 you're trying to look at root cause issues.  So it

16 gives you a better indicator of what's happening.

17          The reason you'd use that, particularly with

18 companies with Total Quality programs, it gives you a

19 clearer picture as to how to detect probably what had

20 happened.

21      Q.  If the service availability metrics as

22 compared to system availability give you a more

23 granular and clearer picture of what's going on with

24 the computer system, why doesn't everybody in the

25 industry use them?
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 1      A.  Service availability requires a significant

 2 investment in people and time to manage such a program,

 3 whereas system availability is -- for the most part,

 4 can be defined to the application system and have the

 5 computer tell you.

 6          The reason people do not like system

 7 availability is the application can be up and running,

 8 and it says it's up and running but doesn't indicate,

 9 say, 50 percent of the users can't logon to the system.

10 So system availability would say everything's fine,

11 whereas service availability would indicate there is an

12 issue.

13          So big difference, time, cost, investment, and

14 just what the information is telling you.

15      Q.  Are you familiar with the phrase "keep the

16 lights on" in the IT context?

17      A.  Yes, I am.

18      Q.  Does the phrase have a negative connotation in

19 your mind?

20      A.  No.

21      Q.  What does it mean?

22      A.  "Keep the lights on" is doing what's necessary

23 for the system from a tactical perspective but also

24 improving it as necessary.

25      Q.  In your opinion, between the time of the
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 1 merger and when the RIMS platform was sunset recently,

 2 was it adequately maintained?

 3      A.  In my opinion, yes.

 4      Q.  Why?

 5      A.  I saw evidence that the system was maintained

 6 on various fronts, both operating and business

 7 application.  And then the metrics that I reviewed as

 8 well also indicated the application was running well.

 9      Q.  Did you see any indication in the materials

10 that you reviewed that tie a specific malfunction or

11 disruption in RIMS to any type of maintenance issue?

12      A.  No, I did not.

13      Q.  When I say "maintenance issue," I mean a lack

14 of maintenance.  Did you see any indication of that?

15      A.  No, I did not.

16      Q.  Let me ask you about upgrades to claims

17 platforms.  In your experience, do major health plans

18 routinely upgrade their claims platforms every time a

19 new version of software becomes available for whatever

20 software they're using?

21      A.  In my experience, no, they do not.

22      Q.  Why not?

23      A.  Each incremental upgrade that's offered from

24 the vendor is analyzed for business functionality, you

25 know, need, time and cost and risk of the change.
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 1          Vendors offer many upgrades over a period of

 2 time.  And in my experience, you make those decisions

 3 based on need, both technical and business.

 4      Q.  To your understanding, did PacifiCare upgrade

 5 its RIMS claim software at any point after the merger?

 6      A.  Yes, they did.

 7      Q.  I believe that upgrade was from 3.10.50 to

 8 3.10.70.  To your understanding, why was that

 9 particular upgrade undertaken?

10      A.  The purpose of that upgrade were for some

11 HIPAA regulatory changes.

12      Q.  Now, putting aside software, to your

13 knowledge, did PacifiCare make any hardware upgrades to

14 the RIMS platform after the merger?

15      A.  Yes, they did.

16      Q.  Could you tell us about those?

17      A.  There were two upgrades that I was aware of.

18 One was with the Micro Focus COBOL compiler.  The

19 second one was with the UNIX operating system.

20      Q.  What, if anything, do you take away from the

21 fact that PacifiCare, after the merger undertook these

22 hardware upgrades?

23      MR. STRUMWASSER:  Excuse me.  The questions here

24 are about hardware upgrades, and all of the answers are

25 about Micro Focus COBOL, which is software.  I think
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 1 the question is misleading.  I realize it's his own

 2 witness, but I just think that the record -- there's no

 3 foundation that Micro Focus COBOL is a hardware --

 4      THE COURT:  Could you repeat the question.

 5          (Record read)

 6      MR. KENT:  Let me just clear it up.

 7      Q.  The upgrade that you're referring to that

 8 involved Micro Focus COBOL, was that hardware or

 9 software, sir?

10      A.  I would call that technical infrastructure

11 software.

12      THE COURT:  So the question originally was,

13 putting aside software, did they make any hardware --

14      MR. KENT:  Understood.

15      Q.  Okay.  And then the other hardware, the

16 hardware upgrade that you referred to, was it a server?

17      MR. STRUMWASSER:  I don't believe the witness had

18 referred to any hardware yet.

19      MR. VELKEI:  He said UNIX.

20      THE WITNESS:  With UNIX operating system upgrade.

21      MR. STRUMWASSER:  Software to me.

22      MR. KENT:  Q.  Is the UNIX unit software or

23 hardware?

24      A.  UNIX would be technical software

25 infrastructure.
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 1      MR. KENT:  Q.  Now, the fact that those upgrades

 2 were made, what, if any significance, did you put on

 3 that?

 4      A.  Significance to me is the platform is being

 5 maintained from multiple fronts of -- in the operating

 6 system software as well as business software.

 7      Q.  Now, did you see indications of other

 8 investments that PacifiCare was making in the RIMS

 9 platform post merger in any of the budget materials you

10 looked at?

11      A.  Yes, I did.

12      Q.  Go to your report, which is Exhibit 5615, I

13 believe and, in particular, over at Page 8.  Explain to

14 us where you see these investments herein.

15      A.  Under the heading of "Development

16 Capitalized," by the definition of the accounting rules

17 on capitalized software, indicates that there's a life

18 greater than a year in that.  So that, in my mind, is

19 an investment versus a maintenance item.

20          And there were continuous capitalized

21 development costs in '05 through '08, as this

22 indicates.

23      Q.  Have you had an opportunity to review any

24 materials regarding RIMS Version 3.30?

25      A.  Yes.  I have.
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 1      Q.  To your understandning, did PacifiCare

 2 consider upgrading to either RIMS Version 3.20 or 3.30

 3 sometime prior to the merger?

 4      A.  Yes.

 5      Q.  And to your understanding, what was the

 6 decision that PacifiCare made prior to the merger?

 7      A.  They chose not to upgrade based on no obvious

 8 need at that point.

 9      Q.  Was that a sound decision?

10      A.  I do believe it was a sound decision.

11      Q.  Why?

12      A.  They had just finished an upgrade to 3.10.50,

13 which took over a year of significant investment of

14 time and expense.  And they didn't see any obvious

15 benefit from the next upgrade.

16      Q.  To your understanding, did PacifiCare, after

17 the merger, again consider whether to upgrade to

18 Version 3.30?

19      A.  Yes, I did see evidence.

20      Q.  Let me ask you, if PacifiCare had changed to

21 Version 3.30, would it have seen a material increase in

22 claims handling performance?

23      A.  Not in my opinion, based on what I reviewed

24 for 3.30.

25      Q.  Why do you say that?
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 1      A.  The enhancements to 3.30 were around product

 2 enhancements for the most part that I didn't see

 3 benefit PacifiCare on a product that they were

 4 servicing that was already stable and working.

 5      Q.  Well, where were most of these product

 6 enhancements in 3.30?

 7      A.  Around consumer-directed healthcare and --

 8 yes.  Consumer-directed healthcare.

 9      Q.  Now, Mr. Boeving at his report, Page 24, Lines

10 24 to 26 makes some statements about advantages he says

11 would be realized by a relational database.  Can you

12 tell us in simple terms, what is a relational database?

13      A.  A relational database is a conglomeration of

14 files that, for the most part, has a system manager on

15 top of it.

16          And what that does in the IT world, it gives a

17 more beneficial way for programs to call and find

18 information.  You might look at it as a similar example

19 of going into your phone's address book and looking for

20 a phone numbers and e-mail addresses.  So you talk to

21 the address book, and then it asks you several

22 questions after that about what you're looking for.

23      Q.  Let me ask you, did RIMS Version 3.30, when it

24 was released to the public, sold by TriZetto, did it

25 have a relational database?
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 1      A.  It did not.

 2      Q.  How do you know that?

 3      A.  I know that due to some conversations I had

 4 with TriZetto.

 5      Q.  Who did you speak with?

 6      A.  I spoke to a gentleman named Mr. Jim Catone,

 7 who was manager of technical services.

 8      MR. STRUMWASSER:  I'd just like to note for the

 9 record, hearsay.

10      THE COURT:  So noted.

11      MR. KENT:  Q.  Now, Mr. Boeving's report also

12 indicates that he thought one of the advantages of this

13 relational database would have been to improve

14 PacifiCare's capacity to search its data for claims

15 purposes.

16          In conjunction with Version 3.10.70, the

17 version that PacifiCare in fact was using of RIMS, did

18 that version have some type of search functionality

19 which does, in essence, the same thing that Mr. Boeving

20 said would be achieved with a relational database?

21      A.  Yes, it did.

22      Q.  What was the name of that search

23 functionality?

24      A.  They utilized a product called dataPiction.

25 And simply put, it emulated the benefits of relational
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 1 database for data queries and report writing.

 2      Q.  So PacifiCare in fact already had this search

 3 capability Mr. Boeving suggests it needed to get

 4 through the change in software?

 5      A.  Yes.

 6      Q.  Let's go on and talk about another

 7 RIMS-related issue, EPDE.  Are you familiar with the

 8 phrase "single source of truth"?

 9      A.  I am.

10      Q.  Is that a phrase, in your experience, commonly

11 used by health plans in the context of provider

12 demographic data?

13      A.  Yes, it is.

14      Q.  What does it mean?

15      A.  "Single source of truth" simply means having

16 one place where you go for information consistently

17 versus multiple locations, multiple files.  It is the

18 one place to go.

19      Q.  Is it, in your experience, fairly common for

20 major health plans to adopt a strategy of moving toward

21 a single source for provider demographic data?

22      A.  Yes.

23      Q.  Why is having that single source a common

24 strategy?

25      A.  A single source on provider demographic
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 1 data -- the data by nature is very dynamic.  It's

 2 changing at a fairly rapid rate.  And there's

 3 complexities associated with that data, to get it

 4 right, that impact claims payment and accuracy,

 5 timeliness and accuracy issues.  So there's a real

 6 focus on getting it right and consistent.

 7      Q.  Why not just maintain the data in separate

 8 locations?

 9      A.  That has been the history of the industry.

10 And over time, what we've learned from that is it's

11 hard to control.  And with time, it starts unravelling

12 and becomes inconsistent again due to inconsistent --

13 due to the inconsistent data structures and definitions

14 and human interpretation of just dual maintenance.

15      Q.  Putting aside the single source of truth

16 strategy common to health plans, in your experience, do

17 health plans -- do many health plans have an inherent

18 challenge dealing with demographic data?

19      A.  Yes.

20      Q.  Why?

21      A.  Principally with just the dynamics of it with

22 the provider community and how to interface with the

23 provider community to understand when changes happen.

24          Let's understand specifically, this is changes

25 that the providers themselves are creating, including
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 1 the complexity between a provider, a provider's medical

 2 group, a facility.  It sounds simple, but when you get

 3 into it and look at what actually happens, there's a

 4 lot of different dimensions to it.

 5      Q.  Did you see indications in the materials that

 6 you reviewed that PacifiCare, prior to the merger, had

 7 some challenges with its demographic data?

 8      A.  Yes, I did.

 9      Q.  Where did you see those indications?

10      A.  I saw them in two places.  I evidenced it by

11 the number of returned checks.  That indicates a level

12 of problem with the data.  I also saw the effort when

13 the CTN effort was -- the recontracting event, I saw

14 some of the results between cleansing the data between

15 recontracting CTN and the approach they used to compare

16 it to RIMS.

17      Q.  There's been some testimony in this hearing

18 about data bridges.  What's a data bridge, simple

19 terms?

20      A.  Simply, a data bridge is a mechanism to move

21 data between two disparate systems.

22      Q.  Have you seen some documents, read some

23 testimony regarding a computer application known by the

24 acronym "EPDE"?

25      A.  Yes, I have.
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 1      Q.  To your understanding, again, simple terms,

 2 how was EPDE used for purposes of the RIMS platform by

 3 PacifiCare?

 4      A.  EPDE took provider demographic data from NDB,

 5 which was the chosen source of truth, and replicated

 6 that data to RIMS.

 7      Q.  Is there anything in your experience unique or

 8 anomolous about this EPDE tool and what it was used

 9 for?

10      A.  No.

11      Q.  Have you seen other instances where companies

12 used a data translator in the feed between a source of

13 demographic data and a claims platform?

14      A.  Yes, when adhering to a single source of

15 truth.

16      Q.  Why, as a general proposition, why is a data

17 translator necessary as part of that demographic data

18 feed?

19      A.  Fundamentally, the data structures are

20 different and the data definitions are different.  So

21 to get from point A to point B, you need a translator

22 in order to make the update.

23      Q.  Any criticism with PacifiCare's decision to

24 use EPDE with respect to the claims platform, the RIMS

25 platform?
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 1      A.  No.

 2      Q.  Why do you say that?

 3      A.  First of all, by just the prior conversation,

 4 there needed to be a mechanism for translation and

 5 transport.  Second of all, EPDE was the enterprise

 6 solution United had already adopted and had been

 7 utilized in the organization already up to this point.

 8      Q.  What's your opinion regarding the methodology

 9 PacifiCare United used around implementation of EPDE?

10      A.  I reviewed the system development life cycle,

11 and in my opinion, they used a very standardized

12 approach from requirement's definition to design

13 testing implementation and, most importantly, post

14 implementation review and monitoring.

15      Q.  Now, to your understanding did implementation

16 of EPDE prove to be 100 percent error free?

17      A.  No, it did not.

18      Q.  Do you see indications -- let me ask you a

19 little different question.

20          Did you see any indications that

21 implementation of EPDE caused a material impact, a

22 negative impact on the company's claims handling?

23      MR. STRUMWASSER:  Which is it, material or

24 negative or both?

25      MR. KENT:  Both.
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 1      THE COURT:  Material, negative.

 2      MR. STRUMWASSER:  Thank you.

 3      THE WITNESS:  I did not.

 4      MR. KENT:  Q.  Now, Mr. Boeving in his report -- I

 5 think it's Page 27-28 -- offers an opinion that,

 6 instead of using EPDE, RIMS should have been upgraded

 7 to Version 3.30 in order to get a relational database,

 8 and then a direct connection should have been

 9 established between NDB and RIMS, again, without using

10 EPDE.

11          Do you agree with that?

12      A.  I do not.

13      Q.  Let me break it down.

14          First, you've already indicated that

15 Version 3.30, when it was released, did not have a

16 relational database; is that right?

17      A.  That is correct.

18      Q.  Let me show you a couple documents which were

19 marked during Mr. Boeving's testimony.  The first is

20 Exhibit 5603.  And the second is 5607.

21      THE COURT:  Actually, I have both of these right

22 here.  Let me return this.

23      MR. STRUMWASSER:  He handed them out in the wrong

24 order then because he handed --

25      MR. KENT:  We still got them backwards?
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 1      THE COURT:  So 5603 is the one that says "Release

 2 4.10.00."

 3      MR. STRUMWASSER:  5607 old, 5603 new.

 4      MR. VELKEI:  Yep.

 5      THE COURT:  And then the one that says in the

 6 right-hand bottom corner "RIMS 3.10.10.2" is 5607.  Do

 7 you have that one?

 8      THE WITNESS:  I --

 9      THE COURT:  Very down bottom at the right says

10 "RIMS 3.10.10.2."

11      THE WITNESS:  Yes, I do have that one.

12      THE COURT:  So that is 5607.

13      THE WITNESS:  Yes, I got it.

14      MR. STRUMWASSER:  Thank you, your Honor.

15      THE COURT:  All right.  Next question.

16      MR. KENT:  Thank you.

17      Q.  Now, Mr. Boeving, when he was shown these two

18 documents, indicated that they did not provide any

19 information about the data structure of these two

20 versions of RIMS.  Do you agree with that?

21      MR. STRUMWASSER:  Could we have a references to

22 a --

23      THE COURT:  Yes.

24      MR. STRUMWASSER:  -- the testimony on that?

25      MR. KENT:  Yes.  It's Page 72.  It's Lines 16
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 1 through 19.

 2      MR. VELKEI:  We're operating off of the one from

 3 last night.  We didn't have the final.

 4      MR. STRUMWASSER:  Could you favor us with just a

 5 reading of those three lines, four lines.

 6      MR. KENT:  Sure.

 7                         Question:  "At Line 16,

 8                    what, if anything, does it

 9                    tell you about the data

10                    structure of that version of

11                    RIMS?"

12                         Answer:  "It doesn't

13                    provide information about

14                    that either."

15      MR. STRUMWASSER:  Thank you.

16      MR. KENT:  Q.  Do you agree with that?

17      A.  I do not.

18      Q.  Why not?

19      A.  As it appears to me, it does reflect the data

20 structure.  And I did have a discussion with TriZetto

21 over that issue and had that confirmed as well, that it

22 did.

23      Q.  When he was testifying, Mr. Boeving agreed

24 that the data structures in these two versions of RIMS

25 in Exhibits 5603 and 5607 were identical except for one
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 1 change he pointed out.

 2          What's the significance of the fact that these

 3 two versions of software have the same data tables in

 4 terms of whether or not you'd need a translator such as

 5 EPDE?

 6      A.  The significance is these data tables did not

 7 materially change.  Therefore, you still need an

 8 EPDE-like translator as before.

 9      Q.  Again, why is that?

10      A.  Because the data structures between -- and the

11 data definitions between RIMS and NDB are still

12 fundamentally different.  This did not change -- the

13 significance of this is they are fundamentally the

14 same.

15      Q.  In essence, you're saying, if you needed the

16 translator for the earlier version, you needed it for

17 the later version as well?

18      A.  That's correct.

19      Q.  Let me ask you a related question.  The later

20 version of RIMS that's referred to in

21 Exhibit 5607 [sic], would that have improved the

22 quality or the accuracy --

23      MR. STRUMWASSER:  Yes, exactly.

24      MR. KENT:  Did I say it backwards?

25      THE COURT:  Yes.
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 1      MR. KENT:  I'm going to blame my partner for

 2 starting this.  I apologize.

 3      Q.  Would changing to the version of RIMS that's

 4 depicted in Exhibit 5603 have improved the quality of

 5 the EPDE feed?

 6      A.  No, not in my opinion.

 7      Q.  Looking at 5603, go over to Page 1710, if you

 8 would.  I believe this was --

 9      THE COURT:  You're in the wrong document on the

10 board.

11          Now that's correct.

12      MR. KENT:  Q.  I believe Mr. Boeving pointed this

13 out as to be one area in which these two versions

14 differed.  It's a table that is entitled -- it's

15 entitled "prvnpi."  What's the "npi" mean?

16      A.  "NPI" is National Provider ID, which is a

17 regulatory requirement that occurred during this period

18 of time basically saying that there's a national

19 registered provider ID.

20      Q.  Would having this NPI file in the later

21 version of RIMS have any effect on whether or not you

22 needed a data translator such as EPDE?

23      A.  It would still require a data translator such

24 as EPDE.  It didn't fundamentally change the difference

25 in the file structures between RIMS and NDB and/or the
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 1 data definitions necessarily.

 2      Q.  Now, this -- the NPI feature, in your

 3 experience, is the only way to -- or would the only way

 4 for PacifiCare to get that feature be to change

 5 versions of RIMS?

 6      A.  No.

 7      Q.  How else might they do that?

 8      A.  Well, in this specific case, they were also

 9 accounting for it, if I can use that word, in their

10 Claims Exchange software allowing them to do a

11 crosswalk, which was very typical for clients I worked

12 with at that point in time.

13          They were also actually recording it in the

14 file structures of RIMS within what's called the filler

15 section of the file structures in the interim period.

16      Q.  So fair to say PacifiCare would not need to

17 change to Version 3.30 or any subsequent version to get

18 that NPI feature either?

19      A.  That's correct.

20      Q.  When Mr. Lippincott testified some weeks ago,

21 he said that, in his mind, a direct connection between

22 RIMS and NDB would be, quote "elaborate, costly, and

23 certainly much more risky," end quote.  Do you agree?

24      A.  I do agree with that.

25      Q.  When he testified the other day, Mr. Boeving
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 1 was unwilling to indicate the extent of

 2 modifications -- well, let me ask you.

 3          In terms of this -- the elaborateness and the

 4 risk involved in making this change, can you explain

 5 how elaborate it would be?

 6      A.  Sure.  The starting point of discussing

 7 elaborate is, in the most fundamental sense, some of

 8 these changes are changing what I would call

 9 architectural fundamentals of the application.

10 Primarily, going to a relational database has impact

11 between the logic going from a batch-based system to a

12 real-time based system.

13          When you're dealing with these fundamental

14 changes, it can impact almost every program, certainly

15 in the core system.  And it would certainly impact what

16 Pacific-United [sic] call their surrounding RIMS

17 applications as well.

18          In my experience, I'll use FEP as an example.

19 When that system was changed, we fundamentally changed

20 all the primary architectural principles of batch to a

21 relational database in real time.  Although this is the

22 total system, it impacted almost every program.  And

23 that was a six-year project with a cost north of

24 $200 million.

25      MR. KENT:  Be a good time to take a break?
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 1      THE COURT:  Okay.

 2          (Recess taken)

 3      THE COURT:  We'll go back on the record.  Whenever

 4 we're ready to adjourn, we can adjourn, that's fine.

 5      MR. KENT:  Q.  Mr. McNabb, when Mr. Boeving was

 6 testifying a couple days ago, he was -- and I'm

 7 referring to Page 19312, Lines 17 to 25, the

 8 transcript.  He was unwilling to discuss the extent of

 9 modifications that would be required to the RIMS

10 platform in order to facilitate a direct connection.

11          Can you give us a sense -- well, do you --

12 based on your experience, do you have a sense of how

13 extensive those changes would have to be?

14      A.  Yes.  A direct connection is a fundamental

15 change to the architecture, which affects, if not all,

16 most of the programs.

17      Q.  In your experience, would a software vendor

18 such as TriZetto ever agree to such substantial

19 changes?

20      A.  In my history, I had not seen such a change.

21      Q.  Did you do anything to confirm your initial

22 expectation that TriZetto wouldn't have agreed to make

23 this extent of changes?

24      A.  Yes, I did.

25      Q.  What did you do?
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 1      A.  I had a conference call with TriZetto

 2 regarding this issue.

 3      Q.  What were you told?

 4      MR. STRUMWASSER:  Objection.  Just -- for the

 5 record.

 6      THE COURT:  So noted.

 7      THE WITNESS:  They told me no.  It would be too

 8 much of a change to the core applications of the

 9 system.

10      MR. KENT:  Thank you.

11      Q.  Again, Mr. Boeving in some related testimony

12 indicated that, because the PacifiCare RIMS platform

13 had been -- or had so many customized ancillary

14 applications attached to it that actually making this

15 direct connection between NDB and RIMS wouldn't be that

16 difficult.  Do you agree?

17      A.  No, I don't agree.

18      Q.  Why not?

19      A.  Those surround -- we call it surround

20 programs.  There were many, many, in the hundreds as

21 well, and any change to the core can impact those

22 surround programs.  And that would have been a very

23 large effort and a high -- in my mind, a risky effort,

24 again, with that much change between the core and the

25 surround.
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 1      Q.  So in essence, you're saying that the

 2 existence of all these ancillary custom programs would

 3 make the necessary modifications even more extensive?

 4      A.  That's right, because we're dealing with

 5 fundamental architecture changes in order to direct

 6 connect.

 7      Q.  And you'd agreed with Mr. Lippincott's opinion

 8 about why a direct connect would not be feasible or

 9 practical.  And one of the words he used was "risky."

10 Would you agree it would be risky to do that extensive

11 a change to the RIMS platform?

12      A.  Yes, I do.

13      Q.  Could you explain that?

14      A.  Again, when you're introducing that type of

15 change across all programs, there is risk in that.  And

16 it would require extensive testing.  And just change in

17 general at that technological level is risky.

18      Q.  When you say "risk," how would that translate?

19      A.  It translates into effort, expense and

20 possible business disruptions.

21      Q.  Have you ever seen a situation where a third

22 party claims administration computer system such as a

23 TriZetto product has been directly connected to a

24 single source of provider demographic data?

25      MR. STRUMWASSER:  Just to avoid an objection of
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 1 ambiguity, I take it that Mr. Kent is not using the

 2 term "third party administrator" in a technical sense.

 3 I take it what you're saying is that "third party" is

 4 the vendor, not the user.

 5      MR. KENT:  Exactly.

 6      THE WITNESS:  Not in my experience.

 7      MR. KENT:  Q.  Still on RIMS but a little

 8 different question.  The PHS autoloader, there's been

 9 some testimony about that application.  Is that a

10 legacy PacifiCare application?

11      A.  No, it is not.

12      Q.  When and why was it developed?

13      A.  That was built as part of the EPDE

14 implementation, in order to take the replicated data

15 from NPDE -- EPDE and load it into RIMS.

16      Q.  So I think you might -- to be clear, I think

17 we got our acronyms a little -- maybe a little

18 confused.

19          What you're saying is the PHS autoloader was

20 developed as part of the implementation of the EPDE

21 feed from NDB to RIMS?

22      A.  Yes.  Thank you.

23      Q.  Let's switch gears.  Let me ask you some

24 questions about the PacifiCare mailroom integration.

25          Have you been involved in your career in
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 1 projects that involved the design and implementation of

 2 document imaging systems?

 3      A.  I have.

 4      Q.  In the materials you reviewed, did you see

 5 some information regarding the automation of

 6 PacifiCare's mailrooms and document distribution?

 7      A.  Yes.

 8      Q.  Do you agree with the decision to outsource

 9 those particular functions?

10      A.  I do.

11      Q.  Why?

12      A.  PacifiCare mailroom pre-merger was a manual

13 operation.  And given the environment at the time, with

14 HIPAA regulations, that presents risks to a company.

15      Q.  Did you see indications that PacifiCare had

16 started that process even prior to the merger?

17      A.  I did.

18      Q.  In your opinion, did PacifiCare need to

19 continue with the process of automating the mailrooms?

20      A.  Yes.

21      Q.  Why?

22      A.  Well, the -- just in reviewing testimony on

23 what was happening at the time.  And, as I said, the

24 HIPAA regulations on needing to understand what

25 documents are where and who touched those documents for
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 1 security purposes is important.

 2          Secondarily, quality issues as well.  It does

 3 have a positive impact on automation on quality

 4 downstream and timeliness.

 5      Q.  Now, prior to the automation of the PacifiCare

 6 mailrooms, do we know relatively speaking anything

 7 about the quality of the document handling that was

 8 going on?

 9      A.  We do know there were quality issues.

10      Q.  How about in terms of being able to track the

11 location of particular pieces of correspondence or

12 paper?

13      A.  I didn't see any evidence of being able to do

14 that.

15      Q.  Let me ask you about a couple vendors, one

16 Lason and another ACS.  Have you -- are you familiar

17 with each of those vendors?

18      A.  I am.

19      Q.  In your opinion, was Lason a good choice for

20 taking on the PacifiCare mailroom and document

21 distribution functions?

22      A.  Yes.

23      Q.  Why?

24      A.  First of all, Lason was an enterprise solution

25 for United already.  They did use both vendors.
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 1          And secondarily, they had performance

 2 statistics that led them to understand that Lason had a

 3 better track record dealing with more complex document

 4 types.

 5      Q.  To your understanding, who led the efforts to

 6 transition the PacifiCare mailrooms to Lason?

 7      A.  Mr. Jon Murray.

 8      Q.  Do you agree with the decision, in hindsight,

 9 to have Mr. Murray lead those efforts?

10      A.  I do.

11      Q.  Why?

12      A.  He was a PacifiCare legacy employee.  He had

13 already started the process of designing the processes

14 and the work flow queues.  Basically, he had a head

15 start on the process.  They were already underway, and

16 he had knowledge of the way the PacifiCare mailrooms

17 were already functioning.

18      Q.  Let me show you a document previously marked

19 as Exhibit 5443.  It's at Tab 15 in your book.

20      A.  Did you say Tab 14?

21      MR. VELKEI:  15.

22      MR. KENT:  15.

23      THE COURT:  The number is 55-something?

24      MR. KENT:  5443.

25      Q.  Are you critical, Mr. McNabb, of the time
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 1 period in which this transition to Lason was

 2 implemented?

 3      A.  I am not.

 4      Q.  Why?

 5      A.  When you look at the time period, you also

 6 have to include the time Mr. Murray had already been

 7 working on the design of this transition.  And when you

 8 look at it in that respect, there's a good amount of

 9 time, 12-plus months.

10      Q.  So some of that work was done even before the

11 merger?

12      A.  That's right.  That was a transportable

13 activity from the work he was doing prior to the merger

14 to the work in February '06.

15      Q.  To your understanding, did some level of

16 disruption occur as a result of this transition?

17      A.  Yes, it did.

18      Q.  To your understanding, where was the majority

19 of the issues?

20      A.  Majority of the issues were with what we

21 called non-keyable documents, non-claims documents.

22      Q.  In your experience, do non-keyable documents

23 pose something of a challenge to many or most health

24 plans?

25      A.  Yes.
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 1      Q.  Why is that?

 2      A.  Non-keyable represents a variety of document

 3 types from certificates of coverage to additional

 4 medical records to eligibility-type documents and to

 5 correspondence.  It's hard to capture what might come

 6 in the door.

 7          You know, you do your best to understand it,

 8 but there's no indicator.  You can pre-guess all types,

 9 including, if I can use the term, some of it comes in

10 on a napkin sometimes.

11      Q.  To your understanding, what was done to

12 address the issues with non-keyable documents by

13 PacifiCare?

14      A.  They looked very closely as to what was

15 happening once they implemented it.  And they chose the

16 best solution was to simplify the queues and the

17 processes.

18      Q.  The fact that these issues occurred, does that

19 mean to you the transition was somehow poorly done?

20      A.  No.

21      Q.  Why not?

22      A.  It appears to me, given the nature of this

23 type of work, they actively implemented and tried to

24 learn from what was happening and made corrections.

25          And that's -- in my experience, that looks



19832

 1 like that's a very normal process in the industry,

 2 given these types of non-keyable document types.

 3      Q.  To your understanding, generally speaking, how

 4 did PacifiCare/United structure the manage -- or the

 5 way in which it managed its relationship with this

 6 vendor Lason?

 7      A.  They used, in my words, a matrix approach.

 8      Q.  What does that mean?

 9      A.  A matrix approach is that you can have

10 multiple people involved.  In this case, they had a

11 vendor management person named Ms. Vavra managing the

12 Lason relationship across the entire PacifiCare/United

13 enterprise.

14          Specifically, to PacifiCare claims, they had

15 Ms. Ellen Vonderhaar also associated with that.  In

16 that sense, you get a true representation of the

17 specific needs and the issues going on at the time.

18 The combination of those two brought to bear the most

19 information on Lason.

20      Q.  Is this matrix structure, in your experience,

21 common in the health plan industry?

22      A.  In large health plans, yes.

23      Q.  What are its benefits?

24      A.  It brings the issues to bear to the vendors.

25 It would have been -- I wouldn't have expected
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 1 Ms. Vonderhaar to have all the specific knowledge

 2 that -- I'm sorry -- Ms. Vavra to have all the specific

 3 knowledge that Ms. Vonderhaar had regarding her claims

 4 environment.  And so the combination together is a good

 5 approach when interfacing with vendors of this sort.

 6      Q.  Talk a little bit about the outsourcing of

 7 data entry functions around eligibility.  Have you

 8 reviewed some materials regarding PacifiCare's

 9 outsourcing of its eligibility data entry functions to

10 Accenture?

11      A.  Yes, I have.

12      Q.  Do you agree with that strategy to outsource

13 that particular function?

14      A.  I do.

15      Q.  Why?

16      A.  There's lots -- in my experience, many

17 indications of large and small health plans doing that

18 today, specifically around quality and cost.

19      Q.  Was this also a process that PacifiCare

20 started before the merger?

21      A.  Yes.

22      Q.  Let me ask you about the choice of Accenture

23 as the vendor to handle these responsibilities.  Do you

24 think that was a sound decision?

25      A.  Yes.
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 1      Q.  Why?

 2      A.  Accenture is a very credible company, and they

 3 are providing this service to many health plans in the

 4 industry today.

 5      Q.  Now, based on the materials you've reviewed,

 6 in hindsight, does it appear that there were some

 7 issues that arose in this transition?

 8      A.  Yes, there were.

 9      Q.  What appears to have been the primary cause

10 for at least many of those issues?

11      A.  Those issues were related to what I call

12 special handling rules.  And in this sense, I would

13 call them undocumented business rules that occurred.

14      Q.  In your experience, are un-business rules --

15      THE COURT:  "Undocumented" did he say?

16      MR. KENT:  Oh, "unbusiness rules, " that's an

17 interesting term.

18      Q.  In your experience, are undocumented business

19 rules something of a challenge for many health plans

20 today?

21      A.  Yes.

22      Q.  Why is that?

23      A.  The industry is a very complex industry.  And

24 for right or wrong, as time has gone by, on

25 particularly manually-related processes, organizations
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 1 have not done a good job at documenting the rules that

 2 occur over time.

 3          And when you look back at a process that's

 4 particularly been manual for ten-years-plus, it's

 5 always suspect to have an event like that.

 6      Q.  Do you see indications that PacifiCare/United

 7 attempted to document these unwritten business rules

 8 around eligibility?

 9      A.  Yes.  I -- they -- I think they spent about

10 six weeks on the documentation and requirements

11 definition as to what was going on.

12      Q.  To your understanding, what happened?

13      A.  My impression, not all of these special

14 handling rules were fully disclosed at the time.  And

15 then it -- as in most cases, when you change a process

16 or modify a process, it shows up during the transition.

17      Q.  Let me ask you, sir -- let's jump back to your

18 report, Exhibit 5615.  And let me ask you a general

19 question.  And I apologize if I asked this to you

20 yesterday afternoon.

21          But does this report fairly reflect your

22 opinions in this case?

23      A.  Yes, it does.

24      Q.  All right.  And then if we could go to 5- --

25 back to Exhibit 5617, which is Tab 20, Mr. McNabb.
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 1          We looked at this yesterday.  Given everything

 2 that you've reviewed in this matter and your

 3 experience, how would you compare this

 4 PacifiCare/United integration with some of the other

 5 significant mergers and corporate transformations you

 6 know about?

 7      A.  When I looked at this merger, I did reach upon

 8 my experience and what I've seen in other mergers.  And

 9 you know, starting off, this was big and complex,

10 again, as we've talked about, compared to some of the

11 other experiences.

12          Big and complex integrations of this nature

13 always have issues.  So in my review, I was evaluating

14 them on the identification of issues, working those

15 issues, using experienced teams and standard approaches

16 to resolving those issues.  It was evident throughout

17 that they were having hard and open dialog on the

18 issues.  And frankly, and most importantly, they

19 resolved those issues during that period of time.

20          In my experience and comparing it to my other

21 experiences with mergers and integrations, they tackled

22 this issue; they completed it.  And that has a huge

23 benefit to them in moving forward with time.  And I

24 cannot say that was my experiences with some of the

25 other large players.
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 1      MR. KENT:  Thank you, Mr. McNabb.  That's all I

 2 have right now.

 3      THE COURT:  Okay.  Did you want to break then?

 4      MR. STRUMWASSER:  If everybody doesn't mind.

 5      THE COURT:  We can go off the record.

 6          (Whereupon, the proceedings concluded

 7           11:11 a.m.)
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 1 STATE OF CALIFORNIA     )
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 2 COUNTY OF MARIN         )

 3          I, DEBORAH FUQUA, a Certified Shorthand

 4 Reporter of the State of California, duly authorized to

 5 administer oaths pursuant to Section 8211 of the
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 8 disinterested person, and thereafter transcribed under
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17
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 1 Monday, August 15, 2011             10:03 o'clock a.m.

 2                         ---o0o---

 3                   P R O C E E D I N G S

 4      THE COURT:  This is on the record before the

 5 Insurance Commissioner for the State of California in

 6 the matter of PacifiCare Life and Health Insurance

 7 Company.  This is OAH Case No. 2009061395,

 8 Agency No. UPA 2007-00004.  Today's date is the 15th of

 9 August, 2011.

10          Counsel are present.  Respondent is present in

11 the person of Ms. Knous.

12          And Mr. McNabb is --

13      MR. KENT:  I think Mr. Strumwasser is going to

14 begin his direct exam -- or cross.

15      THE COURT:  Cross.

16      MR. STRUMWASSER:  I was going to begin my cross

17 directly.

18      MR. KENT:  He's going to do something this

19 morning.

20      THE COURT:  Maybe.

21          (Witness previously sworn)

22                       RICK McNABB,

23          called as a witness by the Respondent,

24          having been previously duly sworn, was

25          examined and testified as hereinafter
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 1          set forth:

 2      THE COURT:  Go ahead.

 3      MR. STRUMWASSER:  Thank you.

 4           CROSS-EXAMINATION BY MR. STRUMWASSER

 5      MR. STRUMWASSER:  Q.  Good morning, Mr. McNabb.

 6 I'm Michael Strumwasser.  I'm one of the counsel for

 7 Department.

 8      A.  Good morning, Mr. Strumwasser.

 9      Q.  Do you have a copy of your pre-filed report

10 there?

11      A.  Yes, I do.

12      Q.  We have text in the report in nine pages.

13 Then we have Appendix A, B, and C after your report,

14 right?

15      A.  Yes, that's correct.

16      Q.  Now, on Page 1 of the text of your report, you

17 reference Attachment A and identify it as a copy of

18 your curriculum vitae, right?

19      A.  Yes, I do.

20      Q.  So the text refers to it as Attachment A, but

21 the attachment itself is entitled "Appendix A," right?

22      A.  Yes.

23      Q.  Then on Page 3 of your report, the first full

24 paragraph, you reference Attachment B, correct?

25      A.  Yes.
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 1      Q.  And again, the reference document is entitled

 2 "Appendix B," but that's the same thing, right?

 3      A.  Yes, that's correct.

 4      Q.  Mr. McNabb, where in your text do you

 5 reference Attachment C or Appendix C?

 6      A.  I don't recall specifically if I did.

 7      Q.  I'll tell you, I could not find a reference.

 8 So if you want to look, you should feel free to do so.

 9 But -- that sounds right to you?

10      A.  Yes, that does sound right.

11      Q.  Am I correct in inferring that Appendix C is

12 your listing of the materials you reviewed in

13 preparation of your report?

14      A.  No.  Appendix C represents supporting

15 documents and exhibits that support my report, but I

16 reviewed many more documents, testimony.

17      Q.  So you reviewed a lot of documents that you

18 don't cite in Appendix C because they didn't support

19 your report?

20      A.  No, not at all.  What's reported in

21 Appendix C I felt supported my report, but it was not

22 the total universe of information I reviewed.

23      Q.  Does it represent all of the information that

24 supports your report?

25      A.  No, no.  It does not.



19845

 1      Q.  So where would I get that list of all the

 2 evidence that you relied on in support of your report?

 3      A.  I don't have a specific list of everything at

 4 this moment that reflects everything that I reviewed

 5 and looked at.  I looked at many, many different

 6 documents.

 7      Q.  And setting aside the question of the absence

 8 of a list of documents that support your report, is it

 9 also the case you don't have a list of the documents

10 you looked at?

11      A.  I don't believe I have a complete list of

12 everything I reviewed.

13      Q.  Do you have any list of the stuff you reviewed

14 beyond what's in Appendix C?

15      A.  I don't -- I don't recall that I do.  But I

16 don't -- I don't.  I don't believe I do.

17      Q.  You emphasized the word "I" in that answer.

18 Does somebody else have one?

19      A.  I can't speak for the others.  But I don't

20 have a list of everything that I reviewed.

21      Q.  You didn't make any list?

22      A.  No, I didn't.

23      Q.  And you don't know of anybody who did?

24      A.  I don't know either way if somebody did or did

25 not.
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 1      Q.  And Mr. McNabb, you saw Mr. Boeving's report

 2 before you filed your report, right?

 3      A.  Yes, that's correct.

 4      Q.  And you saw that Mr. Boeving made a list of

 5 all of the materials that he did review, correct?

 6      A.  Yes, I believe so.

 7      Q.  And when you saw that, you didn't feel a need

 8 to make a comparable list?

 9      A.  I felt this was -- yes, I felt this was

10 adequate.

11      Q.  Let's look at Appendix C itself.  Following

12 the title page, we have four sheets, right?

13      A.  Yes.  Let's see.

14          Yes.

15      Q.  And the first sheet consists of four columns

16 with one column entitled "Documents," correct?

17      A.  Correct.

18      Q.  And these are in fact exhibit numbers of

19 documents that you reviewed and we now know you feel

20 support your conclusions?

21      A.  Yes.

22      Q.  The second sheet is what I infer to be

23 discovery documents, documents that were produced by

24 PacifiCare that you were given and that were not marked

25 as exhibits; is that correct?
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 1      A.  Yes, I believe that's correct.

 2      Q.  The third sheet appears to be nine references

 3 to sources you used to obtain information about the

 4 merger; is that right -- about other mergers you

 5 discussed in your testimony?

 6      A.  Yes, that's correct.

 7      Q.  Is this a complete list of all the sources you

 8 used to obtain information about those mergers?

 9      A.  Yes, I believe this was, including my personal

10 experience.

11      Q.  And the fourth -- the fourth page is entitled

12 "Testimony" and contains the words "Excerpts of

13 testimony from the following witnesses."

14          Am I correct that you reviewed some reporter's

15 transcripts from this case containing the testimony of

16 the 16 witnesses listed here?

17      A.  Yes, but direct only.

18      Q.  So you did not review any of the

19 cross-examination of any of these witnesses?

20      A.  I may have seen some select cross, but I don't

21 recall specifics.

22      Q.  Am I correct then that, sitting here today,

23 you cannot name a single witness whose

24 cross-examination you read?

25      A.  I can't recall specifically.
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 1      Q.  Let's go back to the page entitled

 2 "Documents," the first substantive page of Appendix C.

 3 Take a look at the second column, please.

 4          Exhibit 5264 is listed twice, isn't it?

 5      A.  Yes, it is.

 6      Q.  Exhibit 5396 is listed twice in the third

 7 column, right?

 8      A.  Yes.

 9      Q.  And Exhibit 5455 is listed twice in the third

10 column?

11      A.  I'm sorry, which --

12      Q.  5455, in the third column?

13      A.  Yes.

14      Q.  And Exhibit 5457 is listed twice in the third

15 column?

16      A.  Yes.

17      Q.  Does that mean you read those exhibits twice?

18      A.  No, it does not.

19      Q.  Did you prepare that piece of paper, that

20 sheet?

21      A.  I personally did not prepare this sheet.

22      Q.  Do you know why those exhibits are listed

23 twice?

24      A.  No, I don't know.

25      Q.  Did you review Appendix C before it was filed
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 1 on your behalf?

 2      A.  Yes, I did.

 3      Q.  You say you reviewed other exhibits that you

 4 chose not to identify as having supported your

 5 conclusions, right?

 6      A.  Yes.

 7      Q.  Roughly how many exhibits did you review?

 8      A.  I don't specifically recall.

 9      Q.  I understand that.  Can you give us an

10 estimate?  We have here, you know, fewer than 100

11 exhibits.  Is that roughly half the documents you

12 reviewed, a tenth of the documents you reviewed, any

13 sense of that?

14      A.  I really don't -- I looked at a lot of

15 documentation.

16      Q.  When did you begin review of documents for

17 this case?

18      A.  I started reviewing documents around December

19 of 2010.

20      Q.  Are you paid by -- well, I take it your firm

21 has a contract with United for your services here?

22      A.  Yes, it does.

23      Q.  Are you paid on an hourly basis?

24      MR. KENT:  Objection.  I think we've now gotten

25 beyond proper examination.  I think these may be
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 1 privileged at some point.

 2      THE COURT:  Overruled.

 3          How much an expert gets paid is always a

 4 question they ask.

 5      MR. VELKEI:  But you know, your Honor, we didn't

 6 address it at all with the Department witnesses.

 7      THE COURT:  I heard it many times.  It supposedly

 8 has something to do with bias.  I haven't particularly

 9 convinced myself one way or the other.

10      MR. STRUMWASSER:  Q.  Mr. McNabb, the pending

11 question is are you paid on an hourly basis?

12      A.  Yes, I am.

13      Q.  Do you know how many hours you have incurred

14 in performance of this contract to date?

15      A.  Off the top of my head, I don't.

16      Q.  Approximately?

17      A.  I really couldn't give you a specific number.

18 I don't recall.

19      Q.  I'm not asking you for specific now.  I'm

20 asking for an estimate.

21      A.  It's varied from little in a given month to a

22 little more, depending on what I'm doing.

23      Q.  Never more than half of your work in a given

24 month?

25      A.  Off the top --
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 1      Q.  Never --

 2      A.  Yes.

 3      THE COURT:  Let him answer the question.

 4      MR. STRUMWASSER:  I'd like to withdraw the

 5 question.

 6      THE COURT:  All right.

 7      MR. STRUMWASSER:  Q.  Never more than half of your

 8 work in a given month excluding current month of

 9 August?

10      A.  I can say that, with the exception of maybe

11 July or when I was working on the report, never more

12 than half of a given month; that is correct.

13      Q.  Do you have a sense of how much you have

14 billed in dollars to United for this contract?

15      A.  Not really, not since December.

16      Q.  Since your work began on this contract, has

17 your company received more than $10,000 in performance

18 of this contract?

19      A.  Yes.

20      Q.  More than 100,000?

21      A.  Yes.

22      Q.  More than 200,000?

23      A.  I can't recall at that point to be specific.

24      Q.  Does anybody else bill to United for this

25 contract other than you?
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 1      THE COURT:  From his company?

 2      MR. STRUMWASSER:  Well, on the contract, right.

 3      THE WITNESS:  Yes, there have been occasions where

 4 there's been support to me on certain issues that I've

 5 worked on.

 6      MR. STRUMWASSER:  Q.  And this would be people

 7 affiliated with Optomity?

 8      A.  Optimity.

 9      Q.  Optimity.  Thank you.

10      A.  Yes.

11      Q.  Can you give us the names of those people?

12      A.  No, I can't give you a complete list.  I can

13 give you some names --

14      Q.  Okay.

15      A.  -- that may reflect -- Ms. Doris Stein,

16 S-T-E-I-N,

17      A.  Mr. Scott Cox.

18      Q.  Let's just go ahead and spell them all, if you

19 don't mind.

20      A.  S-C-O-T-T, Cox, C-O-X.  Danielle Amero,

21 D-A-N-I-E-L-L-E, A-M-E-R-O.  That for the most part, I

22 believe, reflects a list of people that I've charged

23 them.

24      Q.  What is Ms. Stein's position?

25      A.  Ms. Stein is a principal in my company.
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 1      Q.  What is her background?

 2      A.  She has worked in the health payer industry

 3 with me for -- at least through the mid '90s, starting

 4 in 1995, working on operational payer issues.

 5      Q.  Mr. Cox, what is his position?

 6      A.  Mr. Cox is also a principal.

 7      Q.  And what is his expertise?

 8      A.  Similar.  He has health payer experience in

 9 the operations.  He is specifically -- works in the

10 claims operations area.

11      Q.  And Ms. Amero?

12      A.  Ms. Amero is a senior consultant.

13      Q.  Expertise?

14      A.  She, too, has been dedicated to the health

15 industry, not to the same level of experience, though,

16 as the other two.

17      Q.  So Ms. Amero is not an employee but an

18 independent contractor to you?

19      A.  No, she's an employee.

20      Q.  Are you able to estimate how much time Mr. --

21 well, Ms. Stein worked on this?

22      A.  Not off the top of my head.

23      Q.  Can't even give us a ballpark?

24      A.  I can't give you a ballpark that would be

25 accurate.
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 1      Q.  I don't know what that means.

 2      A.  Or -- that I'm comfortable with that would

 3 reflect -- that would reflect a ballpark.

 4      Q.  Can you say with confidence whether

 5 Ms. Stein's worked more than 100 hours on that

 6 contract?

 7      A.  I believe Ms. Stein did work more than 100

 8 hours.

 9      Q.  More than 250 hours?

10      A.  No, I couldn't say that.

11      Q.  She wouldn't have, or you don't know one way

12 or the other?

13      A.  I really -- I couldn't say that she did.  I

14 don't have enough information to say that it was as

15 many as 250 hours.

16      Q.  So she may have been, but you just don't know?

17      A.  I'm saying I really have no confidence

18 responding to that question, given the knowledge I

19 have.

20      Q.  Mr. Cox, more than 100 hours?

21      A.  I don't know.  I don't know.

22      Q.  And Ms. Amero, more than 100 hours?

23      A.  I don't know that either.

24      Q.  What did Ms. Stein do for you in connection

25 with the performance of this contract?
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 1      A.  Ms. Stein's principal role was to help me

 2 organize facts and produce and write the report.

 3      Q.  Did she review any of the documents identified

 4 in Appendix C?

 5      A.  Yes.  She had some review, but -- yes.

 6      Q.  Did she produce summaries for you?

 7      A.  What is your definition of "summaries"?

 8      Q.  Did she give you any documents that she wrote

 9 pertaining to or describing any of the documents

10 identified in Appendix C?

11      A.  No.  I wouldn't say so.

12      Q.  Did she give you -- strike that.

13          Did she review any documents in connection

14 with this case not identified in Appendix C?

15      A.  I don't recall, actually.

16      Q.  Okay.  Mr. Cox, what was the nature of his

17 services to you in performance of this contract?

18      A.  Mr. Cox worked primarily on market assessments

19 of other mergers and integrations.

20      Q.  Are the materials that he may have reviewed in

21 connection with that market assessment, are they all

22 identified in Appendix C?

23      A.  Yes, I believe so.

24      Q.  And Ms. Amero, what was the nature of her

25 duties in connection with this contract?
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 1      A.  She was primarily just a research analyst for

 2 me.

 3      Q.  What did she do in that capacity?

 4      A.  Primarily worked with Mr. Cox on the market

 5 integration assessments.

 6      Q.  Is it the case then that neither Mr. Cox nor

 7 Ms. Amero reviewed any of the exhibits on the first

 8 page of Appendix C?

 9      A.  I believe that's true, that they did not.

10      Q.  And did not review any of the exhibits not

11 identified in Appendix C?

12      A.  Yes, I could say that's true.

13      Q.  And they would not have reviewed any of the

14 PAC documents identified in the second page of Appendix

15 C?

16      A.  Yes, I would agree.

17      Q.  And they would not have identified any other

18 PAC documents not identified in Appendix C?

19      A.  Yes, I would say that's true.

20      Q.  So the only people that you recall having

21 reviewed the evidence, including the discovery

22 documents in this case for you in connection with your

23 testimony, excluding obviously, counsel, would be you

24 yourself or Ms. Stein?

25      A.  Yes.
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 1      Q.  What about the testimony?  Is it also the case

 2 that only you or Ms. Stein would have reviewed any of

 3 the testimony?

 4      A.  Yes, that's -- that's true.

 5      Q.  And, Mr. McNabb, did Ms. Stein review any of

 6 the testimony?

 7      A.  I can't recall.

 8      Q.  Mr. McNabb, what is your hourly rate under

 9 this contract with United?

10      A.  $500 an hour.

11      Q.  Both testimony and non-testimonial time?

12      A.  Yes.

13      Q.  And Ms. Stein's rate?

14      A.  $375 an hour.

15      Q.  Mr. Cox?

16      A.  $375 an hour.

17      Q.  Ms. Amero?

18      A.  I don't recall.

19      Q.  Less than 375?

20      A.  Yes.

21      Q.  So If I just use 375 as a proxy, if, on

22 average, the time charged to United on this case

23 amounted to $375 on average per hour and if you billed

24 $100,000, then that's something less than 300 hours of

25 time.  Does the math work for you?
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 1      MR. KENT:  Objection, relevance.  Are we going to

 2 have the witness do math now?

 3      THE COURT:  Can I have the question again.

 4          (Record read)

 5      THE COURT:  You can answer that.

 6      THE WITNESS:  Yes, I believe that math works for

 7 me.

 8      MR. STRUMWASSER:  Q.  And if it were $200,000, it

 9 would be something less than 600 hours at those rates,

10 right?

11      A.  Yes.

12      Q.  And the reason why I'm putting you through the

13 math here -- it's something of an initiation ritual for

14 witnesses here -- is that I wanted to ask you whether

15 it seems to you that somewhere between 3- and 600 hours

16 is likely to be about how much time your company has

17 spent so far on this case?

18      A.  I don't recall the total fees over the

19 December-through-today timeframe.  I don't.

20      Q.  I understand you don't recall the total fees.

21 You told us that.  I'm trying to get a sense of how

22 much time you spent on this case so far.  And I'm

23 asking you whether roughly 3- to 600 hours sounds

24 right.

25      A.  I can't say yes.
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 1      Q.  Is it possible it was more than 600 hours?

 2      MR. KENT:  Calls for speculation.  Anything's

 3 possible.

 4      THE COURT:  Sustained.

 5      MR. STRUMWASSER:  Q.  Are you able to say, sitting

 6 here today, that it was not more than 600 hours?

 7      A.  No, I can't.  I would be speculating based on

 8 my knowledge right now.

 9      Q.  You don't know one way or the other?

10      A.  No.  I don't, not in this range.

11      Q.  Do you know one way or the other whether it

12 would be less than 300?

13      A.  No.

14      Q.  Okay.  Mr. McNabb, you've testified to the

15 opinion that the PacifiCare and United acquisition was

16 a success, right?

17      A.  Yes, I have.

18      Q.  You believe that the integration of PacifiCare

19 into United was a success also, not just the

20 acquisition but the integration?

21      A.  Yes, based on my experience and review.

22      Q.  And that PacifiCare and United management made

23 well-reasoned decisions with regard to the integration

24 process, correct?

25      A.  Yes.
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 1      Q.  And is it your testimony that, when you say

 2 PacifiCare and United management made well-reasoned

 3 decisions with regard to the integration process, are

 4 you saying that all of the decisions that United and

 5 PacifiCare management made with regard to the

 6 integration process were well reasoned?

 7      A.  No, I can't say all decisions were necessarily

 8 well reasoned.

 9      Q.  Are you aware of any decisions that were not

10 well reasoned by management?

11      A.  Yes, I'm aware that there's been some

12 testimony and discussion on that.

13      Q.  Which decisions are you familiar with that

14 were not well reasoned?

15      A.  I believe there has been a discussion around

16 broker service model, that their approach to the broker

17 service model needed some refinement from the time they

18 started to how they evolved that.

19      Q.  Any other decisions that you think were not

20 well reasoned?

21      A.  Off the top of my head, that's the one that I

22 can think of, I can recall.

23      Q.  No decisions with respect to claims

24 processing?

25      A.  No, not that can I recall.
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 1      Q.  No decisions with respect to IT that were not

 2 well reasoned?

 3      A.  No, not that I can recall.

 4      Q.  Now, with regard to broker services, did you

 5 review the 2005-2006 planning documents with respect to

 6 broker services?

 7      A.  Not that I recall, but if you could show me

 8 specifically what you're referring to.

 9      Q.  At the moment, I'm just asking you whether you

10 are aware whether they had three-in-a-box, for example,

11 documentation, with respect to the broker services

12 functions?

13      MR. KENT:  Objection, vague, what is

14 "three-in-the-box documentation"?

15      THE COURT:  If you know.

16      THE WITNESS:  If you could be more specific or

17 restate your question.

18      MR. STRUMWASSER:  Q.  What do you understand

19 "three in a box" to refer to with respect to

20 United/PacifiCare integration?

21      A.  "Three in a box" was a concept that they

22 utilized for knowledge sharing and decision making

23 where they put a knowledgeable PacifiCare, a

24 knowledgeable United and an integration team lead

25 together to make what I would call cross-functional
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 1 decisions.

 2      Q.  And do you have any doubt that they used

 3 three in a box for broker services?

 4      A.  I don't recall specifically to what you're

 5 referring to.  But I do know that, if it was a

 6 cross-functional issue, that was the principle

 7 deployed.

 8      Q.  Broker services integration was a

 9 cross-functional issue, wasn't it?

10      A.  Yes, it can be.

11      Q.  PacifiCare had a sales force and broker

12 relationships, United has sales force, broker

13 relationships, right?

14      A.  (Nods head affirmatively)

15      Q.  So you would expect them to have used three in

16 a box for that, right?

17      A.  No, not all issues would step out into a

18 cross-functional issue.  So, no, I wouldn't expect it

19 each and every time.

20      Q.  So you don't think that there was going to be

21 any interest on the part of United in availing itself

22 of the PacifiCare sales force?

23      A.  Could you restate the question?

24      Q.  Sure.  United had its own sales personnel,

25 right?
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 1      A.  Yes.

 2      Q.  PacifiCare had sales personnel, right?

 3      A.  Yes.

 4      Q.  The ability of United to take advantage of the

 5 PacifiCare sales personnel was something that was

 6 actually contemplated for this merger going in, wasn't

 7 it?

 8      A.  Restate the question.

 9          (Record read)

10      MR. KENT:  Objection, vague.  Contemplated by

11 whom?

12      THE COURT:  By United and PacifiCare?

13      MR. STRUMWASSER:  Yes, thank you.

14      THE COURT:  I'll allow it.

15      THE WITNESS:  Although I don't know exactly

16 contemplation, I do know they discussed putting the two

17 organizations together from a sales force perspective.

18      MR. STRUMWASSER:  Q.  And in fact, you've

19 testified that one of the major advantages of the

20 acquisition was cross-selling, right?

21      A.  Yes.

22      Q.  Do you know whether United engaged -- or

23 PacifiCare engaged in the identification of risks in

24 PowerPoint blocks with respect to broker services?

25      A.  I don't know specifically.  I didn't look at
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 1 every issue and every decision process that they went

 2 through.  I have no reason to believe they didn't apply

 3 it when appropriate.

 4      Q.  And if broker services was in fact made

 5 subject to the three-in-a-box procedure and was the

 6 subject of the same kinds of PowerPoint slides that we

 7 saw, identification of risks and opportunities and so

 8 forth that you've identified with respect to some of

 9 the other functions, would you agree that the failure

10 of United to make well-reasoned decisions with regard

11 to broker services implies that those management tools,

12 three in a box, the PowerPoint slides, the explicit

13 identification of risks and benefits and all of the

14 other things that you testified to on direct, that

15 those are no guarantee of rational decision making by

16 management?

17      MR. KENT:  Objection, argumentative, vague.

18      THE COURT:  Overruled.

19      THE WITNESS:  I would be speculating on how to

20 respond.  I don't know how to really respond to all of

21 that based on -- I'd be speculating to --

22      MR. STRUMWASSER:  Q.  You know what?  I'd like you

23 to speculate.  You've offered opinions here about what

24 those various tools and procedures do for a company.

25      A.  Mm-hmm.
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 1      Q.  And I'd like your answer to the question, Does

 2 the fact that -- well, that if in fact they did use

 3 those tools for broker services and the result was a

 4 failure to make reasoned decisions on broker services,

 5 whether that suggests to you that the tools are no

 6 guarantee of successfully getting rational decision

 7 making?

 8      A.  I can't speculate.  I can't say if a tool

 9 guarantees a hundred percent each time that you will

10 make a rational decision.

11          I do believe that they did in their minds make

12 a rational decision and what happened was around

13 changing the broker service model and deploying what

14 United was currently using for PacifiCare.

15          In my opinion, they did what they thought was

16 best at the time.  They utilized the tools that I

17 discussed.  And when they reviewed the results, they

18 decided that they needed to iterate it and evolve it

19 again in order to get to a better place.

20          And part of my review was to say did they

21 utilize the tools they said they were going to utilize?

22 Did they identify problems?  They did.  And they worked

23 on improving that over time, and that was important to

24 me to see evidence of that type of behavior.

25      Q.  With respect to broker services, when did they
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 1 identify the problems?  Before or after they occurred?

 2      MR. KENT:  Objection, vague.  Are we talking about

 3 specific things?  We've had a year and a half of

 4 testimony here and there.

 5      MR. STRUMWASSER:  The question -- if the witness

 6 says he doesn't understand what the problems were in

 7 broker services, then I'll be glad to clarify.  I think

 8 we all know.

 9      THE COURT:  I'll allow it.

10      THE WITNESS:  I don't know if you're

11 specifically -- when you say "they," I am aware that

12 the company realization of it at a company level

13 occurred around the time the broker surveys came out,

14 and that caused discussion amongst the executive team.

15 I have no reason to believe that wasn't being noticed

16 before that.  But I can't recall any discussions or

17 testimony on it.

18      MR. STRUMWASSER:  Q.  So you don't have any

19 evidence that prior to their survey responses that

20 the -- that management began the flexible process of

21 adjusting to the problems?

22      A.  No, I don't have any evidence on that.  But I

23 don't have any reason to know that that's -- didn't

24 happen.

25      Q.  You don't know one way or the other?
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 1      A.  I don't.

 2      Q.  So when we see in your direct testimony both

 3 written and oral that the company made rational

 4 decisions and the company employed appropriate tools,

 5 is it fair to say that that was -- that all you're

 6 saying there is they thought they were making rational

 7 decisions at the time they made them?

 8      A.  Yes, I can say they thought.  I think they had

 9 intent, good intentions, and I agree with the strategy

10 and the decisions that I saw and reviewed.

11      Q.  You don't agree with the broker services

12 decisions, do you?

13      A.  Yes, I did agree with that.  I think when

14 there is an enterprise approach that has been adopted

15 and working elsewhere, it is a very fair decision to

16 say that we should try to adopt that same enterprise

17 solution, specifically as they did for PacifiCare.

18 What was also important for me is to see that they

19 looked at it, they reviewed the results, and made

20 changes later so they showed flexibility in their

21 decision process.

22      Q.  Okay.  So what we have then is, with respect

23 to broker services, PacifiCare and United management

24 did not make well-reasoned decisions with regard to the

25 integration process.  Nevertheless, those decisions
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 1 that they did make you agreed with?

 2      MR. KENT:  Objection, argumentative.

 3      THE COURT:  Well, I'll sustain the objection.  You

 4 can rephrase.

 5      MR. STRUMWASSER:  I'm sorry.  I didn't hear, your

 6 Honor.

 7      THE COURT:  I'm going to sustain the objection,

 8 but you can rephrase.  It was a little convoluted for

 9 me.

10      MR. STRUMWASSER:  Okay.

11      Q.  You have testified that they did not make --

12 management did not make, United and PacifiCare

13 management did not make well-reasoned decisions with

14 regard to the integration process as it pertained to

15 broker services, correct?

16      A.  Yes, that is correct when you look in

17 hindsight.  And I reviewed testimony from some of the

18 executives, yes.

19      Q.  That's interesting because the phrase

20 "well-reasoned decision" is not a hindsight term.  It's

21 a question of whether the decision was the process of a

22 well-reasoned process, isn't it?

23      MR. KENT:  Objection, argumentative, no

24 foundation.

25      THE COURT:  Well, it's an expert, so I'm going to
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 1 allow the question.  It's kind of phrased a little

 2 argumentatively, but I think the crux of the question

 3 is fair.

 4          Either something is well reasoned but didn't

 5 work or it's not well reasoned and then it doesn't

 6 become --

 7      MR. STRUMWASSER:  I appreciate that, your Honor.

 8 Let me rephrase the question for Mr. McNabb.

 9      Q.  When you say that a decision is well reasoned,

10 I understand that to mean that, given the information

11 they had at the time, it was a good decision.  Is that

12 your definition as well or --

13      A.  Yes, that would be my definition at the time.

14      Q.  So when you said earlier that the decision

15 with regard to broker services was not well reasoned, I

16 heard that to mean that, given the information they had

17 at that time, they did not proceed appropriately or

18 rationally or reasonably.  Is that a fair understanding

19 of what you said with respect to broker services?

20      A.  When I was referring to the original question,

21 I was referring to Mr. Wichmann's testimony

22 regarding -- he had issues around broker services based

23 on where they were at that time.  And that's all I'm

24 saying.

25      MR. STRUMWASSER:  Your Honor, could I have the
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 1 question read back to the witness?

 2      THE COURT:  All right.

 3          (Record read)

 4      THE WITNESS:  Yes, in hindsight.

 5      MR. STRUMWASSER:  Q.  When they made these

 6 decisions, they didn't have Mr. Wichmann's comments

 7 from two years later, did they?

 8      A.  No.

 9      Q.  So setting aside that, what they had in front

10 of you when you said that it was not a well-reasoned

11 decision -- decision making, when they made those

12 decisions in '05 and '06, are you saying not out of

13 hindsight but given the information they had at the

14 time the broker services decisions were not well

15 reasoned?

16      A.  I don't know the universe of data that they

17 had at the time.  I do know that, given the fact that

18 it was an enterprise starting assumption to look at

19 what United was doing, in my experience, in '05

20 and '06, although I don't have a specific opinion as to

21 everything that they looked at, it seems like a

22 reasonable decision to make, given it was a United

23 enterprise solution.

24      Q.  Is it now your testimony that PacifiCare and

25 United management made well-reasoned decisions with
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 1 regard to the integration process insofar as it applied

 2 to broker services?

 3      A.  I would respond to that by saying I don't have

 4 a total opinion because I really don't know the

 5 universe of what they looked at.  It appears reasonable

 6 to me in '05 to have gone down that path, '05-'06.  I

 7 am saying that, looking after the fact, apparently

 8 there were some issues with that, which you have issues

 9 with all integrations.

10          What was important to me is they looked at it,

11 and they refined their approach, and they moved on.

12      MR. STRUMWASSER:  I didn't get an answer to my

13 question, your Honor.

14      THE COURT:  Could you read the question.

15          (Record read)

16      MR. KENT:  Objection, asked and answered.

17      THE COURT:  Overruled.

18      THE WITNESS:  No, in hindsight.  But at the time,

19 possibly.  But I don't have specifics of every piece of

20 data that they had for that.  It was not my -- I didn't

21 review each decision being made.

22      MR. STRUMWASSER:  Q.  I just don't know where the

23 answer is.  Originally your testimony was they did not

24 make reasoned decisions with regard to broker services.

25 And I'd like to know whether that's still your position



19872

 1 or not.  And I think that's a yes or no answerable

 2 question.

 3      MR. KENT:  Objection, asked and answered.  The

 4 witness has said several times that he was focusing on

 5 hindsight when he used those words.

 6      THE COURT:  I'm going to overrule the objection.

 7      THE WITNESS:  No, they did not make a reasonable

 8 decision looking in hindsight.  But I have no reason to

 9 doubt them regarding the decision they did make in

10 '05 and '06.

11      MR. STRUMWASSER:  Q.  Now, Mr. McNabb, you said a

12 moment ago, "I don't know the universe of data that

13 they had at the time."  And I understood you to be

14 making that point because you felt you were not in a

15 position really to evaluate without the benefit of

16 hindsight whether they made a reasoned decision at the

17 time.  Is that a fair reading of the point?

18      A.  Yes.

19      Q.  Okay.  And it is also the case, Mr. McNabb, is

20 it not, that you don't know the universe of data that

21 they had at the time with respect to any of the

22 integration decisions they made?

23      A.  Well, yes, that's fair when you term it as

24 "the universe of data."  I did look at the

25 reasonableness of it overall and apply it to what I
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 1 have seen other mergers and acquisitions do in similar

 2 situations.

 3      Q.  Now, with respect to the broker services

 4 decision, would you agree that, if the decision was

 5 reasonable at the time but in hindsight it didn't work

 6 out, that there were problems, then that means that

 7 there had to have been a problem that arose that they

 8 had not considered at the time of the original

 9 decision?

10      A.  Yes, that's fair.

11      Q.  And the question, then, of whether they made a

12 reasoned decision at the beginning of the process turns

13 at least in part, would you agree, on whether the cause

14 of the problem that arose was foreseeable or not?

15      MR. KENT:  Objection, vague.

16      THE COURT:  Overruled.

17      THE WITNESS:  Could you restate the question

18 again, please?

19          (Record read)

20      THE WITNESS:  I would be speculating on that

21 issue.  So, no, I can't agree with it on speculation.

22      MR. STRUMWASSER:  Q.  So then if the company made

23 a decision going in and a problem arose that was

24 foreseeable at the time that, in fact, caused service

25 issues on the back end, you are not prepared to say
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 1 that that means it was not a reasoned decision making

 2 process in the beginning?

 3      MR. KENT:  Calls for speculation, incomplete

 4 hypothetical.

 5      THE COURT:  Overruled.

 6      THE WITNESS:  I can't answer that question, I

 7 would be speculating.  And I think it's important to

 8 make note, any time you deal with broker services and a

 9 change in a broker model, you will almost -- every time

10 you change a process with a broker, there can be

11 issues.

12          And that's not an indication of right or

13 wrong.  It's just -- there can be issues related to

14 nothing that's negative or positive.  It's just "I'm

15 changing the broker model."  So when we talk about all

16 of these issues, you really have to go through each

17 issue specifically and say, "Was this just a normal

18 outcome of changing a model or do we have a real to

19 evaluate here?"

20      MR. STRUMWASSER:  Q.  Mr. McNabb, I'm trying to

21 understand your testimony and the terms you're using.

22      A.  Mm-hmm.

23      Q.  My question to you is -- I'll break it down as

24 small as I can.  It's hypothetical.  Let's not even

25 talk about any one function.
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 1          There's an integration that takes place, and

 2 with respect to some phase of the integration, the

 3 company makes a decision.  And something that was

 4 foreseeable at the time of that decision occurs that

 5 causes a breakdown in the process leading an executive

 6 of the company to conclude that, "With respect to that

 7 process, we stink."

 8          Do you have those assumptions in mind?

 9      A.  Okay.

10      Q.  With respect to that hypothetical, would you

11 say that it could have -- that it was still a reasoned

12 decision, even though they disregarded a foreseeable

13 peril?

14      MR. KENT:  Objection, calls for speculation,

15 incomplete hypothetical.

16      THE COURT:  Overruled.  This is an expert.

17      THE WITNESS:  We are speculating, and I don't know

18 what was in people's minds at the time,

19 Mr. Strumwasser, regarding all the different decision

20 points.  It's much too complicated to answer something

21 in a simple yes or no.

22          I -- what I do know is I think they used a

23 reasonable approach.  It didn't work out for whatever

24 reason, and there was an executive decision to make a

25 change.  I think that's the most important thing to me
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 1 when I reviewed the integration is that, Did they

 2 identify it and make change to try and move forward in

 3 a positive way?  And I believe that's what happened

 4 here.

 5      MR. STRUMWASSER:  You know, I don't -- I'm going

 6 to move to strike as nonresponsive.

 7      THE COURT:  I'm going to just let it stand.  Move

 8 on.

 9      MR. STRUMWASSER:  Q.  Mr. McNabb, is it your

10 testimony, is it your use of the term "reasonable" --

11 excuse me, "reasoned decision," is your use of the term

12 "reasoned decision" compatible with a decision that

13 fails to take into account a foreseeable reason why the

14 decision might not work?

15      MR. KENT:  That's vague and overbroad.

16      THE COURT:  Repeat the question.

17          (Record read)

18      THE COURT:  Did you understand the question?

19      THE WITNESS:  I'm not clear on -- I'm not clear on

20 it.

21      THE COURT:  Could you rephrase.

22      MR. STRUMWASSER:  Surely.

23      Q.  Mr. McNabb, integration meeting in 2005, we're

24 going to integrate these two pieces and somebody at the

25 table says, "You know what?  X could happen.  And if X
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 1 happens, we're going to have unsatisfactory results."

 2 Are you with me so far?

 3      A.  I am.

 4      Q.  So when I say something's foreseeable, I'm

 5 even advancing it further, I'm saying it was

 6 foreseeable and foreseen.  Do you understand that?

 7      A.  Yes.

 8      Q.  And they say we're going to go ahead with it

 9 anyway.  And I want to know whether that scenario would

10 be compatible with your definition of the phrase

11 "reasoned decision."

12      MR. KENT:  Objection, vague.  Without knowing

13 what X is and who's saying the -- whatever is being

14 said, seems like it's hopelessly vague, overbroad.

15      MR. STRUMWASSER:  That's the whole thing about a

16 hypothetical.

17      MR. VELKEI:  That it's hopelessly vague?

18      MR. STRUMWASSER:  No, that you don't have to

19 define the Xs.

20      THE COURT:  Did you understand the question?

21      THE WITNESS:  I understand the question.

22      THE COURT:  I'll allow the answer.

23      THE WITNESS:  It is still reasonable because, in

24 my experience, people debate issues all the time.  I

25 don't know what specifically happened here, but there
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 1 are pros and cons and debates that go on every day in

 2 an organization.  And that wouldn't be an indicator to

 3 me that somebody didn't make a decision -- which I

 4 would assume in the hypothetical somebody did make a

 5 decision -- took in all the input and still made a best

 6 guesstimate decision.  That would not change my

 7 definition of "reasonable" given the facts at the time.

 8          A lot of the things on a complex integration

 9 are not binary.  They're not black and white.  And I

10 would be surprised if you got, ever, 100 percent

11 support for any given position given all the nuances

12 and the complexities that we're dealing here with.

13      MR. KENT:  Your Honor, sorry to interject.  What's

14 the Court's pleasure on the schedule for this morning?

15 Did you want to take a break at some point?

16      THE COURT:  You can go ahead a little while.

17          Do you need to take a break?

18      THE WITNESS:  Well --

19      THE COURT:  We can take a break.

20      MR. STRUMWASSER:  I was going to suggest maybe if

21 we wanted to just go to 11:45 and do the lunch.

22      MR. KENT:  We should take a quick --

23      THE COURT:  Ten, fifteen minutes.

24          (Recess taken)

25      THE COURT:  All right.
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 1      MR. STRUMWASSER:  Back on?

 2      THE COURT:  Yes.

 3      MR. STRUMWASSER:  Q.  Mr. McNabb, you say that the

 4 PacifiCare/United merger benefitted all stakeholders,

 5 right?

 6      A.  Yes, I did.

 7      Q.  And you based that opinion on the fact that on

 8 paper United and PacifiCare appeared to complement each

 9 other, right?

10      A.  Yes.

11      Q.  And in citing evidence that they complemented

12 each other, you are referring to the market position

13 and resources each company brought to the combination,

14 right?

15      A.  Yes, I am.

16      Q.  So you say that the merger provided PacifiCare

17 with the size, scale, capital technology, nationwide

18 market presence, expanded provider network access,

19 improved procedures, processes and quality initiatives,

20 right?  Do you recall saying that?

21      A.  Yes, I do.

22      Q.  And you say that PacifiCare brought some

23 benefits to United that you enumerate on the top of

24 Page 2 of your testimony, right?

25      THE COURT:  Your report?
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 1      MR. STRUMWASSER:  Q.  Of your report.

 2          Thank you, your Honor.

 3      A.  Yes.

 4      Q.  You also say that United had previously

 5 invested in technology that PacifiCare was able to take

 6 advantage of, correct?

 7      A.  Yes, I did.

 8      Q.  And, in fact, are you aware that promises were

 9 made during the procedures leading to the closing of

10 the deal that United would bring technology to

11 California that PacifiCare didn't have?

12      MR. KENT:  Objection, no foundation.

13      THE COURT:  Overruled.

14      THE WITNESS:  I don't have specific knowledge of

15 the allegations.  I did review the allegations but not

16 in detail.

17      MR. STRUMWASSER:  Q.  So you are aware that the

18 Department has pointed to specific representations that

19 were made in the review of the proposed merger with

20 regard to the United technology investments that

21 PacifiCare would be able to avail itself of?

22      MR. KENT:  Objection, vague.

23      THE WITNESS:  No, not --

24      THE COURT:  Overruled.

25      THE WITNESS:  No, not in any detail, specific
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 1 detail.

 2      MR. STRUMWASSER:  Q.  Mr. McNabb, what United

 3 technologies did PLHIC benefit from in 2006?

 4      A.  In 2006, I can't refer to any specific

 5 benefits from a United technology perspective that I

 6 can recall.  There -- I could -- as they began to

 7 evolve the integration, there were attributes such as

 8 single source of truth with the NDB and EPDE I would

 9 view from my experience as a good, long-term benefit to

10 PLHIC as a possible example there.

11      Q.  So you would agree that the implementation of

12 NDB as a single source of truth for RIMS did not

13 benefit PLHIC in 2006?

14      A.  Yes, I do think it benefitted PLHIC in 2006 as

15 it started the road for improving data quality.

16      Q.  I just want to understand what you're saying

17 here.  Are you saying that they realized benefits in

18 2006, or did the actions in 2006 set the stage for

19 realizing benefits down the road?

20      A.  I believe it set the benefits for realization

21 of benefits long-term.  I can't say specifically in '06

22 what did they achieve at that point.

23      Q.  With respect to the general question of

24 technology that benefitted -- United technology that

25 benefitted PLHIC, can you identify any technology that
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 1 benefitted PLHIC in the first six months of 2007?

 2      A.  From a technology perspective, no, not

 3 specifically.

 4      Q.  Just to clarify an earlier answer, when you

 5 say "single source of truth," that's -- single source

 6 of truth is not a United technology that was brought to

 7 PacifiCare, is it?

 8      A.  No.  That's a -- more of a principle that the

 9 IT industry talks about.

10      Q.  And it's not unique to United, right?

11      A.  No.

12      Q.  Are you aware that a year and a half into the

13 integration, a United senior executive complained that,

14 even though promises were made that United would bring

15 technology to PacifiCare, the company was at that time

16 a technology mess, the phrase "technology mess" having

17 been used by that executive?

18      A.  I'm aware that there were issues and

19 discussions regarding the state of technology, yes.

20      Q.  But I mean, this is a specific question.  Are

21 you aware a year and a half into the integration a

22 United senior executive complained that, even though

23 promises were made that United would bring technology

24 to PacifiCare, the company was at that time, a quote,

25 "technology mess," unquote?
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 1      A.  No, I don't recall the words "technology

 2 mess."  I just recall reading testimony that discusses

 3 there was an active discussion going on at that point.

 4      Q.  And if a -- combining your recollection of an

 5 active discussion and the way you characterized it

 6 earlier with an assumption I'm going to ask you to make

 7 that a year and a half into the integration the United

 8 senior executive characterized the technology in that

 9 manner, would that cause any doubt in your mind about

10 the conclusion that PacifiCare was able to take

11 advantage of many of United's technology investments?

12      MR. KENT:  Calls for speculation, it's vague.

13      THE COURT:  Did you understand the question?

14      THE WITNESS:  No.

15      THE COURT:  Please rephrase.

16      MR. STRUMWASSER:  Q.  You referred to discussions

17 that you are aware of around that time, right?

18      A.  Yes.

19      Q.  And I'm asking to you assume that a year and a

20 half into the integration, a senior United executive

21 complained that, even though promises were made that

22 United would bring technology to PacifiCare, the

23 company was at that time a technology mess.  Do you

24 have that assumption now in mind?

25      A.  Yes.
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 1      Q.  If those two things are true, the

 2 conversations and the "technology mess" statement,

 3 would that cause any doubt in your mind that PacifiCare

 4 was able to take advantage of many of United's

 5 technology investments?

 6      MR. KENT:  Calls for speculation.  It's overbroad,

 7 incomplete hypothetical.

 8      MR. VELKEI:  Misstates the record.

 9      THE COURT:  All right, Mr. Velkei, no

10 double-timing.

11      MR. VELKEI:  Yes, ma'am.

12      THE COURT:  Did you understand the question?

13      THE WITNESS:  If you could repeat or restate.

14      THE COURT:  Please read it back.

15          (Record read)

16      THE COURT:  I'll allow it.

17      THE WITNESS:  No, that would not cause me to

18 doubt, based on I didn't look at this as an impact on

19 2006-2007.  My view of it was they were building a

20 foundation over time that that technology

21 infrastructure would be brought to bear.  And so it

22 didn't cause me to doubt that statement.

23      MR. STRUMWASSER:  Q.  So you don't have any

24 opinion that the acquisition made available to

25 PacifiCare helpful United technology in 2006 and 2007
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 1 specifically?

 2      MR. KENT:  Objection, vague.  Are we talking about

 3 PLHIC or all of PacifiCare?

 4      MR. STRUMWASSER:  Let's hold it to PLHIC.

 5      THE WITNESS:  I have no reason to doubt that

 6 United was not -- was bringing technology to bear

 7 over -- during the process of the integration and

 8 delivering on that benefit.

 9          Whether it was 2006, 2007 or 2008, my issue or

10 what I looked at was the foundation being built in

11 order to do that.

12      MR. STRUMWASSER:  Q.  And I understood that

13 answer.  And I was asking you the question, you don't

14 have any evidence that PLHIC benefitted from the United

15 technology in '06 or '07, do you?

16      A.  I believe EPDE did improve provider

17 demographic data.

18      Q.  In '06 and '07?

19      A.  I can't say specifically -- well, yes, I can

20 say specifically.  If you include '07, I feel

21 comfortable in saying yes.

22      Q.  First half of '07?

23      A.  I can't get -- I don't recall that specific.

24      Q.  Any other United technology that you think

25 benefitted PLHIC in '06 or '07?
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 1      A.  I think the -- if we can also include in the

 2 definition of technology mailroom and improvement of

 3 eligibility, I would say that those also would be

 4 technologies, if we can describe that as a technology,

 5 those also added benefit to PLHIC.

 6      Q.  Okay.  So in your opinion, the mailroom and

 7 Lason transitions benefitted PLHIC in '06 and '07?

 8      A.  Yes, I do.

 9      Q.  And in your opinion, the transfer of

10 eligibility to Accenture benefitted PLHIC in '06 and

11 '07?

12      A.  Yes, I do.

13      MR. STRUMWASSER:  Give the witness a copy of 5265,

14 your Honor.

15      THE COURT:  Okay.

16      MR. STRUMWASSER:  Q.  You've reviewed this

17 document, have you not?

18      A.  Yes, I have reviewed this document.

19      Q.  And you've identified it in your Appendix C,

20 correct?

21      A.  Yes.

22      Q.  So may I take it from the inclusion in

23 Appendix C that you think it supports the opinions

24 you've given in your report?

25      A.  Yes.
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 1      Q.  You know who Ms. Berkel is, correct?

 2      A.  Yes, I do.

 3      Q.  You know she was a senior VP at United who is

 4 a legacy PacifiCare executive, right?

 5      A.  Yes.

 6      Q.  And do you understand that this document was

 7 prepared by Ms. Berkel to summarize the events of the

 8 PacifiCare integration up to around mid '07?

 9      A.  Yes.

10      Q.  Let's take a look at Page 1939 please at the

11 top of the page, under "Due Diligence Gaps," third

12 bullet, last sub-bullet, "Lofty goals that PHS..."  Do

13 you see that?

14      A.  I do.

15      Q.  "Lofty goals that PHS would be migrated in

16 2007 and that United's technology would benefit

17 members, employers and providers were broadly

18 communicated without adequate capital and resource

19 planning."  Do you see that?

20      A.  I do.

21      Q.  Also -- first of all, do you have any reason

22 to disagree with that statement?

23      A.  That's what she says.  But, yes, I don't agree

24 with this statement as far as my review goes.

25      Q.  Okay.  And under -- also under the "Going In
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 1 Position Issues," first bullet, "California regulatory

 2 commitments (based on UHG script/talking points) at the

 3 public hearings 8/2005 through 12/2005 have not been

 4 kept."  Do you see that?

 5      A.  I do.

 6      Q.  Do you disagree with that statement?

 7      MR. KENT:  Objection, no foundation.

 8      THE COURT:  If you know.

 9      THE WITNESS:  I agree that's what she's saying,

10 but I disagree as it regards to my review.

11      MR. STRUMWASSER:  Q.  Do you know what she's

12 referring to with respect to the public hearings in

13 8/2005 through 12/2005?

14      A.  Yes.  I believe she is referring to, based on

15 her testimony, the commitments as it regards HMO.

16      Q.  Do you know what agency regulates HMO in

17 California?

18      A.  I'm aware it's -- I believe it's the DMHC.  I

19 think I have the acronym correct.

20      Q.  Do you know when DMHC had its last hearing?

21      A.  I do not know.

22      Q.  If I told you that there were no hearings in

23 November or December before DMHC, would that change

24 your view of whether this pertains only to HMO?

25      A.  No.
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 1      Q.  And then under that, the second sub-bullet,

 2 "United's capital investments and existing technology

 3 would bring improved service to members and providers."

 4 Do you see that?

 5      A.  Yes, I do.

 6      Q.  Then near the bottom of this page under "Sales

 7 Strategy Challenges," first bullet, "Migration and

 8 related technology improvement promises have not been

 9 delivered."  Do you see that?

10      A.  I do.

11      Q.  Is it your opinion, notwithstanding these

12 statements, that PacifiCare and PLHIC in particular was

13 able to take advantage of many of United's investments

14 in technology?

15      MR. KENT:  Asked and answered.

16      THE COURT:  Can you read the question.

17          (Record read)

18      THE WITNESS:  Yes, it's still my opinion that

19 United was able -- or PLHIC was able to take advantage.

20      THE COURT:  The question is, was it still after

21 all that?

22      THE WITNESS:  Yes.

23      MR. STRUMWASSER:  Q.  As evidence of the success

24 of the merger, you also cite the fact that, right after

25 the merger closed, Fitch raised its ratings for
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 1 PacifiCare, right?

 2      A.  That's correct.

 3      Q.  Now, you're talking about bond ratings,

 4 correct?

 5      A.  Yes.

 6      Q.  Bond ratings benefit shareholders by lowering

 7 borrowing costs, correct?

 8      A.  Yes.

 9      Q.  So an increased rating for PacifiCare would be

10 of benefit to PacifiCare's shareholders, right?

11      A.  Yes.

12      Q.  That ultimately is United, correct?

13      A.  Yes.

14      Q.  Do you know whether S&P or Moody's raised

15 PacifiCare's rating at the time of the acquisition?

16      A.  I don't recall.

17      Q.  You think that would be an important question

18 to know before concluding that the merger benefitted

19 the shareholders of PacifiCare?

20      MR. KENT:  Objection, argumentative.

21      THE COURT:  Overruled.

22      THE WITNESS:  No, because I didn't look.  I was

23 looking for one data point from a financial

24 perspective.  I took Fitch as a good representation.  I

25 didn't look beyond that.
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 1      MR. STRUMWASSER:  Q.  So you don't even know

 2 whether S&P or Moody's raised or lowered PacifiCare's

 3 rating at the time?

 4      A.  I don't recall any due diligence regarding S&P

 5 or Moody's.

 6      Q.  That is to say, due diligence by you?

 7      A.  Yes.

 8      Q.  Do you know what happened to the bond rating

 9 of UHG at the time of the acquisition?  You know what

10 UHG is, right?

11      A.  Yes.

12      Q.  Do you know what happened to its bond rating

13 at the time of the acquisition?

14      A.  I don't specifically recall.

15      Q.  Of course, when the acquisition closed in

16 December of '05, PacifiCare gained access to United's

17 enormous financial resources, correct?

18      A.  Yes.

19      Q.  So a raised rating for PacifiCare debt could

20 merely represent the shifting of lender risk from

21 PacifiCare to United with no net change in the

22 riskiness of the two entities, correct?

23      MR. KENT:  Objection, vague, no foundation.

24      THE COURT:  Did you understand the question?

25      THE WITNESS:  Could you repeat or clarify the
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 1 question, please.

 2      MR. STRUMWASSER:  You heard me, so you'd like a

 3 clarification?

 4      THE WITNESS:  Yes, clarify please.

 5      MR. STRUMWASSER:  Q.  At the time of the

 6 acquisition, PacifiCare gained access to the

 7 considerable financial resources of United, of UHG,

 8 right?

 9      A.  Yes.

10      MR. KENT:  Calls -- sorry.

11      MR. STRUMWASSER:  Q.  And so it's no surprise that

12 a PacifiCare backed by UHG appeared to Fitch to be

13 financially stronger than a PacifiCare not backed by

14 UHG, right?

15      MR. KENT:  Calls for speculation, no foundation.

16      THE COURT:  Overruled.

17      THE WITNESS:  No, I'm not qualified to understand

18 how Fitch actually did the rating.

19      MR. STRUMWASSER:  Q.  So am I correct, then,

20 you're not in a position to say whether or not the bond

21 rating that you have pointed to actually benefitted

22 shareholders?

23      A.  I believe that, when a rating goes up, that is

24 a benefit to bond holders, so yes.  And yes, I do

25 believe that benefitted bond holders.
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 1      Q.  I don't think you -- did you mean to say "bond

 2 holders" or "shareholders"?

 3      A.  I'm sorry.  Shareholders.

 4      Q.  And the shareholders, we can agree, of

 5 PacifiCare and United were, after the merger, the same

 6 people, right?

 7      MR. KENT:  Objection, no foundation.

 8      THE COURT:  If he knows.

 9      THE WITNESS:  I don't know.

10      MR. STRUMWASSER:  Q.  Who do you think bought

11 PacifiCare?

12      A.  I believe United bought PacifiCare.

13      Q.  And if that is the case, then the owners of

14 United are also now the owners of PacifiCare, right?

15      A.  Yes.  I don't know all the detailed legal

16 structures and if it was any -- I don't -- there's -- I

17 don't know all the specifics around types of

18 shareholders and how everything flowed.

19      Q.  Okay.  But if you are right that the

20 shareholders of PacifiCare benefitted, those were

21 United shareholders, right?

22      MR. KENT:  Objection, no foundation.

23      THE COURT:  Can you read the question back.

24          (Record read)

25      THE COURT:  I'll allow it.
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 1      THE WITNESS:  At some point in time, they were the

 2 same shareholders.  But when the point was written in

 3 my report, it was specifically referencing legacy

 4 PacifiCare shareholders.

 5      MR. STRUMWASSER:  Q.  You mean it was specifically

 6 referring to debt that the company had already issued?

 7      A.  I'm not sure I understand your question.

 8      Q.  I mean, it's an interesting point.  Do you

 9 understand PacifiCare to be planning or United to be

10 planning for PacifiCare to issue debt after December of

11 '05 in its own name?

12      A.  Am I aware -- could you restate the question

13 again.

14      Q.  Sure.  After the acquisition was closed --

15 with me so far?

16      A.  Yes.

17      Q.  -- were there plans for PacifiCare to issue

18 debt?

19      A.  Not that I'm aware of.

20      Q.  What Fitch was rating was the existing body of

21 bonds that were out there in the market already that

22 PLHIC had previously issued -- excuse me, that

23 PacifiCare had previously issued, correct?

24      A.  I would assume so.

25      Q.  And a change in the bond rating for those
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 1 bonds, which are actually out there being held by bond

 2 holders, that doesn't benefit PacifiCare shareholders

 3 does it?

 4      MR. KENT:  Objection, calls for speculation, no

 5 foundation.

 6      THE COURT:  If you know.

 7      THE WITNESS:  I don't -- I am not qualified to

 8 answer that specific question.

 9      MR. STRUMWASSER:  Q.  If you aren't qualified to

10 answer that specific question, then you don't have any

11 opinion, do you, on whether or not the Fitch bond

12 rating you are pointing to benefitted PacifiCare or

13 United?

14      A.  I believe any time there is an improvement in

15 rating, stakeholders benefit from that.  I'm also aware

16 that there was a considerable amount of debt paid off

17 at that point in time.  All of that will have benefit.

18 Even beyond shareholders, it should have a positive

19 impact on operating costs in the company which will

20 eventually flow through the company and benefits back

21 to members and providers.

22          Can I specifically prove any of that?  No, but

23 my experience tells me any time a bond rating goes up

24 like a Fitch rating, there is benefit.  I can't tell

25 you the specifics.
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 1      Q.  So let's be clear here.  You don't know

 2 whether United's bond rating changed, do you?

 3      A.  I don't recall the specifics.

 4      Q.  That's a yes, correct?

 5      MR. KENT:  Asked and answered, argumentative.

 6      THE COURT:  Overruled.

 7      THE WITNESS:  Yes.

 8      MR. STRUMWASSER:  Q.  And so far as you know,

 9 PacifiCare -- there was no plans for PacifiCare to

10 issue any new debt, correct?

11      MR. KENT:  Asked and answered.

12      THE COURT:  He said yes.

13      MR. STRUMWASSER:  Q.  Okay.  So the immediate

14 beneficiaries of an increase in the PacifiCare bond

15 ratings were the holders at the moment of PacifiCare

16 debt, correct?

17      MR. KENT:  Asked and answered.

18      THE COURT:  If you know.

19      THE WITNESS:  State the question again, please.

20      MR. STRUMWASSER:  Q.  The beneficiaries of a -- an

21 increase in the PacifiCare bond rating were the holders

22 of PacifiCare debt, correct?

23      MR. KENT:  Objection, now the question is

24 changing.  A moment ago it was the direct

25 beneficiaries, now it's not so limited.
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 1      THE COURT:  Okay.  I don't know.  You want to read

 2 back the question?

 3      MR. STRUMWASSER:  Let me indulge Mr. Kent, his

 4 objection.

 5      Q.  When the bond rating went up, the bonds that

 6 were in the market became more valuable, correct?

 7      A.  No, I'm not qualified to answer that question.

 8      Q.  You don't know -- I'm sorry.

 9          You don't know whether, when a bond rating

10 goes up, the value of the bond goes up?

11      A.  Theoretically, yes, but I did not perform that

12 level of review in this exercise.

13      Q.  What evidence do you have that an increase in

14 the bond rating for PacifiCare paper ever actually

15 saved PacifiCare or United a dime?

16      MR. KENT:  That's argumentative.  Also it's vague.

17 Is he being asked what information or evidence in

18 addition to what he's already said, his experience that

19 it trickles down through the whole entity, including to

20 members?

21      THE COURT:  I don't know.

22      MR. STRUMWASSER:  The question is the question.

23      THE COURT:  All right.

24      MR. STRUMWASSER:  I didn't incorporate anything

25 else.
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 1      Q.  The question is what evidence do you have,

 2 Mr. McNabb, that the increase in the bond rating for

 3 PacifiCare ever reduced the costs of borrowing for

 4 PacifiCare or United at any date thereafter?

 5      THE COURT:  I'll allow it.

 6      THE WITNESS:  I don't have any specific evidence

 7 to answer that question.  However, my experience tells

 8 me it impacts the long-term ability of borrowing and

 9 the cost of borrowing, which does benefit stakeholders

10 over time.

11      MR. STRUMWASSER:  Q.  Isn't it true that it can

12 only reduce the long-term cost of borrowing if there's

13 going to be some long-term borrowing by the entity

14 whose paper was just upgraded?

15      A.  Yes, your question is true.  However, it's

16 also an indicator of financial strength.  And in my

17 experience, that has always been a positive indicator

18 for a company as well on performance for all aspects of

19 financial needs.

20      Q.  But you aren't able to say whether

21 PacifiCare's debt became a higher rated -- became

22 higher rated because of something that was true of

23 PacifiCare itself as opposed to simply the risks

24 associated with PacifiCare's operations now being

25 spread up to United?  You can't -- you have no
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 1 information that distinguishes those two, do you?

 2      A.  I can tell you I felt comfortable saying that

 3 the legacy PacifiCare stakeholders broadly benefitted.

 4 And I can say that, from purely PacifiCare, that

 5 upgrade had to have benefit.  Do I have any evidence

 6 specifically showing that?  I don't.

 7      MR. STRUMWASSER:  Can I have that question read

 8 back, please.

 9      THE COURT:  Sure.

10          (Record read)

11      THE WITNESS:  Yes, that's correct.

12      MR. KENT:  Time to take a break for lunch?

13      MR. STRUMWASSER:  We're almost there.

14      THE COURT:  Okay.  One or two more questions then.

15      MR. STRUMWASSER:  Q.  So you have no evidence that

16 in fact the transfer of risk from PacifiCare to United

17 didn't in fact make United an incrementally weaker

18 investment for creditors?

19      MR. KENT:  Objection, misstates the testimony.

20 There's been no foundation that there's been any

21 transfer of risk.

22      THE COURT:  Sustained.

23      MR. STRUMWASSER:  Q.  I believe you testified, did

24 you not, in response to my question, that PacifiCare

25 was a stronger entity after the merger because it could
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 1 draw on the resources of United, right?

 2      A.  Yes, I did.

 3      Q.  And that means that United's resources were

 4 spread a little bit thinner because it now had one

 5 more -- one more fledgling in its nest, right?  It had

 6 one more entity whose risks it was covering, right?

 7      MR. KENT:  Objection, calls for speculation, no

 8 foundation.

 9      THE COURT:  If you know.

10      THE WITNESS:  No, I did not review United's

11 financial strength in my review.

12      MR. STRUMWASSER:  Q.  I understand that.  That is

13 kind of the point.  But the immediate question is you

14 have no information that would contradict the

15 assumption that, if PacifiCare benefitted from United

16 standing behind it, that United's -- a piece of

17 United's strength had been transferred to PacifiCare?

18 You have no information one way or the other on that,

19 do you?

20      MR. KENT:  Objection, vague.  I simply can't

21 follow these words.

22      THE COURT:  Do you understand?

23      THE WITNESS:  No, I don't.

24          If you could clarify that question.

25      MR. STRUMWASSER:  Q.  United -- let's say it only
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 1 had two companies before the acquisition, and it had

 2 responsibility for its own operations and that of the

 3 two companies and had reason to make its financial

 4 resources available to those two companies.  Are you

 5 with me so far?

 6      A.  Yes.

 7      Q.  Now it buys a third company, which we will

 8 assume is a lot smaller than United.  And the market

 9 says, "Oh, look.  Now this third company has United's

10 strength behind it."  Are you with me so far?

11      A.  Yes.

12      Q.  It had -- a market saying that would also be

13 saying "...because United is now accepting some of the

14 risk of this third company," wouldn't it?

15      MR. KENT:  Objection, irrelevant.  And if it's not

16 irrelevant, it seems like an undue consumption of time.

17      THE COURT:  Do you know the answer?

18      THE WITNESS:  No.  The scope of my review did not

19 include United's financial condition.

20      THE COURT:  That's enough, unless you have

21 something specific that he can answer.

22      MR. STRUMWASSER:  Q.  Would you agree, Mr. McNabb,

23 that you are in no position to interpret the bond

24 rating change in PacifiCare?

25      MR. KENT:  It's argumentative.
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 1      THE COURT:  Sustained.

 2          He said it was just in general, it goes up,

 3 it's better.  Anything else?

 4      MR. STRUMWASSER:  That's it.

 5      THE COURT:  Come back at 1:30.

 6          (Whereupon, the luncheon recess was

 7           taken at 12:04 o'clock p.m.)
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 1                     AFTERNOON SESSION

 2                         ---o0o---

 3          (Whereupon, all parties having been

 4           duly noted for the record, the

 5           proceedings resumed at 1:41 p.m.)

 6      THE COURT:  All right.  Go back on the record.  Go

 7 ahead.

 8      CROSS-EXAMINATION BY MR. STRUMWASSER (Resumed)

 9      MR. STRUMWASSER:  Thank you, your Honor.

10      Q.  Good afternoon, Mr. McNabb.  We were talking

11 about stakeholders before the break.  And, first, do

12 you consider the PLHIC enrollees to be stakeholders for

13 purposes of your statement about the merger benefitting

14 all stakeholders?

15      A.  Yes, I do.

16      Q.  What analysis have you performed to determine

17 that PLHIC enrollees seeking medical care benefitted

18 from the merger?

19      A.  What I can tell you is they were offered an

20 additional set of PPO products during that period of

21 time that I believe were equal to or had some

22 additional enhancements over and above PLHIC's existing

23 PPO products.

24      Q.  By "additional PPO products," you're talking

25 about UNET -- UHIC policies?
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 1      A.  I don't recall specifically the entity UHIC as

 2 it applied here, but the additional PPO products that

 3 were offered on UNET.  There were several products.  I

 4 don't recall the legal entity.

 5      Q.  So these are products that were offered by

 6 United, not PacifiCare, right?

 7      A.  Going forward that were offered by United to

 8 PacifiCare members.

 9      Q.  Right.  And these are products that were

10 available from United before the acquisition, correct?

11      A.  Yes.

12      Q.  So a PLHIC member could have availed him or

13 herself of those products before the acquisition,

14 correct?

15      A.  No, not via PLHIC.

16      Q.  Not via PLHIC.  They would have had to have

17 gotten coverage from United, right?

18      A.  It's possible.  I don't know exactly how all

19 legal products flowed and if the employers of those

20 members would have offered it.  It's more complicated

21 than that.  So not necessarily.

22      Q.  Would you agree that, as a consequence of the

23 merger, PLHIC discontinued certain PPO products?

24      A.  Could you clarify that question?

25      Q.  Are you aware that PacifiCare ceased to offer
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 1 certain PLHIC products after the acquisition?

 2      A.  Yes, I'm aware of in '09-2010 they sunsetted

 3 the existing PLHIC products running on RIMS.

 4      Q.  So it's your testimony that their ability to

 5 get a United product was a benefit to enrollees, right?

 6      A.  Yes, I believe that's true.

 7      Q.  Is it your testimony also that the inability

 8 to retain existing PLHIC products was a detriment to

 9 enrollees?

10      A.  No, not at all.

11      Q.  Okay.  Have you conducted any analysis, for

12 example, of whether the costs to employers or consumers

13 went up or down as a result of the acquisition?

14      A.  Could you be -- clarify your question.

15      Q.  What is it that you find ambiguous about it?

16      MR. KENT:  Well, that's argumentative.  If the

17 witness doesn't understand the question or wants it

18 rephrased, then he can't very well point out what the

19 question should be.

20      THE COURT:  I don't know what -- that may be true.

21 But "what is it about the question that he doesn't

22 understand" seemed fairly straightforward.

23          You want to repeat the question?

24      THE WITNESS:  You can repeat the -- yes, please.

25          (Record read)
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 1      MR. KENT:  Objection, vague.

 2      THE COURT:  Overruled.

 3      THE WITNESS:  I have not done any employer cost

 4 analysis.

 5      MR. STRUMWASSER:  Q.  Nor any consumer cost

 6 analysis, correct?

 7      A.  Nor any consumer cost analysis regarding this

 8 integration.

 9      Q.  For purposes of your statement about

10 benefitting all stakeholders, do you consider all or

11 any providers, in their capacities as providers, to be

12 stakeholders?

13      A.  Yes, I do.

14      Q.  Do you consider providers that are within --

15 that were within the PacifiCare network pre-merger

16 their stakeholders?

17      A.  Yes, I would say so.

18      Q.  Do you consider providers that were in the CTN

19 to be stakeholders?

20      A.  Yes.

21      Q.  Do you consider providers that were not

22 preferred providers under either network but provide

23 services to PLHIC members to be stakeholders?

24      A.  I would not be able to say yes to that.

25      Q.  Would you be able to say no?
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 1      A.  I would need more information.

 2      Q.  What information would you need?

 3      MR. KENT:  Objection, that's argumentative.  If he

 4 needs more information, he needs more information.

 5      THE COURT:  What type of information do you need?

 6      THE WITNESS:  I would need something that would

 7 describe, you know, how a -- say, if we could say an

 8 out-of-network or a nonpar provider, what type of

 9 relationship were they having at the time with PLHIC.

10          And it's easier to, you know, look at a more

11 defined par relationship.  So I wouldn't be able to --

12 it would be totally hypothetical to me about a nonpar.

13      MR. STRUMWASSER?  Q.  So the mere fact that, under

14 the question I asked before, that the provider is

15 nonpar but is providing services to PLHIC members is

16 not enough for you to be able to conclude whether or

17 not they're stakeholders?

18      A.  That is correct.

19      Q.  And what analysis did you perform to determine

20 whether or not any of the providers you have identified

21 as stakeholders did in fact benefit from the merger?

22      A.  I looked over time and functions and features

23 of what United brought to the table as far as -- in the

24 technology arena, technology portals; I looked at the

25 data quality and the process quality that improved, I
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 1 believe improved over time as all direct or indirect

 2 impacts in a positive way to the providers.

 3          I also looked at the combined effects of

 4 medical management and clinical policy that the

 5 combined companies brought to bear as benefits.

 6      Q.  Let's just deal with the medical management

 7 and clinical policy.  I understand those phrases to be

 8 associated with HMO business.  Are you saying that

 9 those were benefits to providers of medical services to

10 the PPO, to members of the PPO?

11      A.  Yes.

12      Q.  What aspect of medical management did

13 providers to PPO members benefit from because of the

14 merger?

15      A.  I believe United brought a rich set of

16 databases and information around clinical outcomes, as

17 an example.

18      Q.  I understand how those kinds of data are used

19 in an HMO setting.  How would that benefit a provider

20 in a PPO setting?

21      A.  Those tools can also be made available for a

22 provider in his decision making and delivery of care.

23      Q.  Do you have any evidence that was in fact done

24 to providers who were providing PPO care?

25      A.  I have -- I believe that those tools and
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 1 information sources were made available broadly, but

 2 specific cases, no.

 3      Q.  What's the basis of your belief that they were

 4 made available broadly?

 5      A.  I recall reading testimony regarding the

 6 benefits of the companies coming together.

 7      Q.  Testimony before whom?

 8      A.  I don't recall specifically.

 9      Q.  Was it before the DMHC?

10      A.  I don't recall.

11      Q.  You said that data quality and process quality

12 improved over time, correct?

13      A.  Yes.

14      Q.  Would you agree that data quality, at least

15 for part of the time, deteriorated as a result of the

16 merger?

17      A.  Specific -- no, I would have to -- we would

18 have to be more specific in that.  I am aware that

19 there are issues with certain aspects.  But I'm also

20 aware that they jumped on those quickly and worked on

21 improving.

22          But my broadest conclusion is data quality did

23 improve, and that's evidenced by the operating metrics

24 that I reviewed.

25      Q.  Just so we're clear here now, I understand
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 1 your testimony is that in the long run data quality

 2 improved.  But is it your testimony that at no time did

 3 data quality deteriorate with respect to PLHIC

 4 operations due to the merger?

 5      A.  I did not do a detailed root cause analysis of

 6 some of the issues that I reviewed.  I did see evidence

 7 that, on a given month, there might have been a

 8 negative blip, but I would have no way to conclude that

 9 that had to do with declining data quality.

10      Q.  So let me get an understanding of your

11 testimony here.  You're saying that, over time, data

12 quality improved.  And you're prepared to attribute

13 that to the merger, correct?

14      A.  Yes.  I'm including that with the merger, yes.

15      Q.  And to the extent that there were times when

16 data quality deteriorated, you're didn't do a detailed

17 study; therefore, you're not willing to say whether or

18 not that was due to the merger?

19      MR. KENT:  Objection, misstates the prior

20 testimony.  The witness said he did not see evidence

21 of -- he has not said that there was any deterioration

22 in data quality as a result of this integration

23 process.

24      MR. STRUMWASSER:  May I?

25      THE COURT:  Go ahead.
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 1      MR. STRUMWASSER:  What he answered was:

 2                         "I did not do a root

 3                    cause analysis of some of

 4                    the issues that I reviewed.

 5                    I did see evidence that on

 6                    a given month there might

 7                    have been a negative blip,

 8                    but I would have no way to

 9                    conclude that it had to do

10                    with a decline in data

11                    quality."

12      THE COURT:  Okay.

13      MR. STRUMWASSER:  So my question was first:

14                         "Were you prepared to

15                    conclude that the upward

16                    movement had to do with data

17                    quality?"

18          He said:       "Yes."

19      Q.  And I just want to confirm that you don't have

20 any basis for concluding that the downward quality that

21 you saw, what you called blips, was attributable to the

22 acquisition.

23      THE COURT:  I'll allow it.

24      THE WITNESS:  Would you restate the question to

25 make sure I answer it correctly?
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 1      MR. STRUMWASSER:  Q.  To the extent that there

 2 were times when data quality deteriorated, you're not

 3 prepared to attribute that deterioration to the merger;

 4 is that correct?

 5      MR. KENT:  Calls for speculation, no foundation.

 6 There's been no testimony that there in fact was a

 7 deterioration in data quality during any of the

 8 relevant period.

 9      THE COURT:  Can you rephrase?

10      MR. STRUMWASSER:  Sure.

11      Q.  To the extent that there were times when there

12 were -- there was a negative blip in quality, you are

13 not in a position to attribute that to the merger?

14      A.  Yes.  And I never said that there was

15 specifically a negative blip on data quality.  I

16 specifically said there were -- on a monthly basis

17 might have been a blip in a performance metric, which

18 did not indicate or did I do a root cause if that had

19 to do with data quality.

20      Q.  Mr. McNabb, data quality will improve among

21 insurers over time simply if they continue to improve

22 their processes and procedures, right?

23      A.  In a -- yes, you would hope so, yes.

24      Q.  In fact, PacifiCare pre-merger was engaged in

25 efforts to improve its data quality, wasn't it?
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 1      A.  I don't know the answer to that pre-merger.

 2      Q.  You don't know one way or the other?

 3      A.  Pre-merger, I did not review PacifiCare's

 4 process.

 5      Q.  So what basis would you have to say that

 6 whatever improvements you observed post merger would

 7 not have been realized or perhaps exceeded by a

 8 PacifiCare without United?

 9      A.  That would totally be speculation on my part

10 to comment where they were pre-merger and what would

11 have happened to them post merger.  I do know

12 PacifiCare brought a good set of processes around

13 quality and quality improvement, that I saw no positive

14 evidence that said PacifiCare had anything around

15 quality prior to '05.

16      MR. KENT:  I'm sorry.  I think the witness

17 misstated the entity he wanted to refer to at the front

18 end of that answer.  Ask for the answer to be reread.

19      THE COURT:  All right.

20          (Record read)

21      MR. STRUMWASSER:  Q.  Did you mean to say

22 "United"?

23      A.  I meant to say United.  Thank you.

24      MR. STRUMWASSER:  Q.  And when you say that it

25 would be totally speculation on your part, that is,
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 1 that means in your mind that you don't have any basis

 2 to conclude whether PacifiCare would have matched or

 3 exceeded whatever improvements you saw post merger,

 4 correct?

 5      A.  I can't speculate on that.  I can only have an

 6 opinion of what I saw United bring to the table on

 7 quality.

 8      Q.  Are you agreeing with me?  Is that a yes

 9 answer?

10      A.  Yes, I cannot speculate on what would have

11 happened to PacifiCare with or without -- or without

12 United.

13      Q.  Mr. McNabb, have you ever heard of an

14 organization called the California Administrative

15 Advisory Council?

16      A.  I have not.

17      Q.  United witnesses have testified that it

18 comprises provider practice managers, provider -- the

19 practice administrators of large provider practices.

20 Does that refresh your recollection as to whether

21 you've ever heard of it?

22      A.  No, it doesn't.

23      Q.  So you were not aware that, in the fall of

24 2008, over two and a half years after the acquisition,

25 that United had an organization called the California
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 1 Administrative Advisory Council comprised of practice

 2 managers and administrators in large provider practices

 3 who were still complaining to United two and a half

 4 years after the acquisition that the acquisition caused

 5 turmoil and that their provider practices had seen no

 6 benefits from the integration?  You are unaware of

 7 that?

 8      A.  I am unaware that -- or I just don't recall

 9 anything regarding that.

10      MR. STRUMWASSER:  Your Honor, I'm going to show

11 the witness Exhibit 859 in evidence.

12      Q.  Mr. McNabb, do you recognize this document,

13 Exhibit 859?

14      A.  I don't recall it.

15      Q.  So far as you know, you haven't looked at it

16 before?

17      A.  That's right, yes.

18      Q.  Let me read to you a description of this

19 exhibit from Ms. McFann starting on 12851 and Line 22.

20                         Question:  "And

21                    Ms. Balbone is describing

22                    feedback from the California

23                    Administrative Councils,

24                    right?"

25                         Answer:  "Yes."
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 1                         Question:  "What are

 2                    those councils?"

 3                         Answer:  "As I recall,

 4                    in 2008 we implemented

 5                    administrative advisory

 6                    councils for all our states

 7                    throughout the country where

 8                    we have -- where we invite

 9                    practice managers, practice

10                    administrators of large

11                    practices and some smaller

12                    practices to provide us advice

13                    and feedback in this

14                    structured meeting environment

15                    as to what we could do better

16                    to work with them more

17                    effectively."

18      MR. KENT:  Objection.  If counsel's going to read

19 what sounded like a half a page of testimony and

20 questions, the witness at a minimum should be given a

21 copy of the transcript as well as counsel.  This is not

22 a situation where he's being asked about his own prior

23 testimony or statements.

24      MR. STRUMWASSER:  I don't remember that in the

25 Evidence Code, but I'd be happy to reread if the
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 1 witness needs it to be replicated.

 2      THE COURT:  Some people really do better when they

 3 see things.

 4      MR. VELKEI:  We did that with their witnesses,

 5 your Honor.

 6      THE COURT:  Do you need to look at it to respond?

 7      THE WITNESS:  Yes, I would appreciate that.

 8      THE COURT:  Do you have a copy he can look at?

 9      MR. STRUMWASSER:  No.

10      THE COURT:  Do you have a copy he can look at?

11      MR. VELKEI:  Yes, let us look.  This is

12 Ms. McFann?

13      MR. STRUMWASSER:  Yes, bottom of 12851, top of

14 852.

15      MR. VELKEI:  Maybe just the page that you're

16 reading from, if you can put it in front of him for a

17 moment so he can see it.

18      MR. STRUMWASSER:  I don't have a copy of the

19 transcript here.  I have blocked text that was copied

20 into my notes.

21      THE COURT:  Try again.  But I don't think it's

22 unreasonable to want to look at something before

23 answering if they don't recognize it.

24      MR. STRUMWASSER:  I just -- the only reason why I

25 did that, I don't have any questions for you about that
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 1 quote, I just wanted to confirm for you Ms. McFann's

 2 description of this entity.  So I'll read it again if

 3 you don't mind.

 4      MR. KENT:  Before we go through that, how is this

 5 witness possibly going to be able to confirm some

 6 factual recitation by Elena McFann --

 7      THE COURT:  What is it that you want him to do?

 8      MR. STRUMWASSER:  I want him to understand what

 9 the advisory councils are so he then understands what

10 859 is, and I'm going to ask him about the effect on

11 his opinion.

12      THE COURT:  So you're not familiar with the

13 advisory council.  You said that, right?

14      THE WITNESS:  That's right.

15      THE COURT:  So this is a description of what the

16 advisory council is; is that correct?

17      MR. STRUMWASSER:  That's right.  The question was:

18                         "What are those

19                    councils?"  Top of 852.

20                         "As I recall in 2008, we

21                    implemented administrative

22                    advisory councils for all our

23                    states throughout the country

24                    where we have -- where we

25                    invite practice managers,
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 1                    practice administrators

 2                    of large practices and some

 3                    smaller practices to provide

 4                    us advice and some" --

 5          Excuse me.

 6                    "-- advice and feedback in

 7                    this structured meeting

 8                    environment as to what we

 9                    could do better to work with

10                    them moreeffectively."

11      Q.  Do you have that testimony in mind?

12      A.  Yes.

13      Q.  Take a look, if you would, please, at 859 and

14 particularly at the e-mail from Kerri Balbone to

15 Ms. McFann and Gino Tenace, T-E-N-A-C-E, at the bottom

16 of the page.  And Ms. Balbone is reciting feedback that

17 she got from the advisory council.  Do you see that?

18      A.  Yes.

19      Q.  She enumerates three items.

20          No. 1, "You purchased PHS and the immediate

21 impact was turmoil."  Then it goes on to talk about the

22 CTN.

23          Then 2, "you are just now rounding a corner on

24 acceptable administration on both platforms.  Your

25 service model is the right step to help, but we are
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 1 still dealing with two versions of the world."

 2          And then 3 is, "You and your members have seen

 3 benefits of the integration.  Our practices have yet to

 4 see these benefits.  You want us to accept the same

 5 rates in a single contract, but the complexity you have

 6 created for us on your split platform has not been

 7 considered.  When will we see some benefit from the

 8 integration?  We want to work with you, but you are not

 9 growing, and you are complicated."  Do you see that

10 text?

11      A.  Yes.

12      Q.  My question then to you is, does that cause

13 you any doubt about your opinion that the acquisition

14 benefitted the providers as stakeholders?

15      A.  No, that does not cause me any concern.  And

16 specifically, as I said earlier this morning, a lot of

17 the infrastructure is a long-term foundation.

18          In this, the fact that they reference that

19 there's two platforms, Mr. Strumwasser, I don't know of

20 a payer that I've worked with in the last five to ten

21 years that didn't have more than one platform.  So that

22 by itself does not give me concern.

23          I would also look at the longer term view

24 beyond this, that RIMS was eventually eliminated.  And

25 so even that comment dissipated over time based on
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 1 their long-term plan.

 2      Q.  Is your assumption -- is your opinion, rather,

 3 about the benefit to providers based on an assumption

 4 that there was an immediate impact of turmoil, or do

 5 you doubt that there was an immediate impact of

 6 turmoil?

 7      A.  I don't know what that means.  I'm sorry.

 8 Could you ask it --

 9      Q.  You don't know what an immediate impact of

10 turmoil means?

11      A.  No, I don't.

12      Q.  So it's fair to say that that assertion plays

13 no part in your opinion about whether the providers

14 benefitted?

15      MR. KENT:  I -- objection.  This is really

16 misstating the record.  If he's going to be asked about

17 part of that sentence, he should also be asked to

18 consider the next sentence, "We understand that the CTN

19 changes were not a choice."

20      THE COURT:  Well, he doesn't know what it means.

21 So I don't know what to say.

22      THE WITNESS:  I don't know when Ms. Balbone wrote

23 this --

24      MR. KENT:  I don't think there is a question

25 pending.
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 1      THE WITNESS:  I'm sorry.

 2      MR. STRUMWASSER:  There is a question pending.

 3 There was an objection.

 4      THE COURT:  That was an objection sustained then.

 5      MR. STRUMWASSER:  Q.  You do understand what is

 6 meant by "Our practices have yet to see these

 7 benefits," correct?

 8      A.  I see that's what it says.

 9      Q.  Do you disagree with it?

10      A.  I can't agree or disagree with it based on

11 what I know and what I've reviewed.  I -- I saw nothing

12 in my overall review that would give me concern.  What

13 they're referring to here, I cannot specifically tell.

14      Q.  Are you familiar with the California Medical

15 Association?

16      A.  I am familiar in the sense that I am aware of

17 them, yes.

18      Q.  Are you aware that United management admitted

19 that the CMA had discovered problems with PacifiCare's

20 operations post merger?

21      A.  I am not aware of that statement.

22      Q.  Are you aware that a United senior executive

23 recommended sincerely apologizing to CMA for these

24 problems?

25      A.  Not that can I recall.
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 1      Q.  Do you have an opinion as to whether the

 2 acquisition benefitted CMA members who were providing

 3 services to PLHIC before the acquisition?

 4      A.  I cannot answer that question without

 5 understanding who the members of CMA are.

 6      Q.  But you can, without understanding who the

 7 members of CMA are, offer the unconditional opinion

 8 that all providers benefitted from the acquisition?

 9      MR. KENT:  I think that misstates his prior

10 testimony on that very issue.

11      MR. STRUMWASSER:  The statement is "providers

12 benefitted" is without qualification.

13      THE COURT:  I'll allow it.

14      THE WITNESS:  Mr. Strumwasser, my statement that

15 providers benefitted was related to long-term

16 availability of technology and information.  And I

17 believe I did see evidence that that was delivered over

18 time.

19      MR. STRUMWASSER:  Q.  Would you agree, Mr. McNabb,

20 that the access to information technology is not the

21 only stake a provider has as a stakeholder in this

22 merger?

23      A.  Yes, I would assume there's some other

24 benefits or -- yeah, for providers.

25      Q.  Benefits or stake?
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 1      A.  I'm sorry.  I don't know the difference.

 2      Q.  Well, for example, a provider has a stake in

 3 having his or her claims that are submitted to

 4 PacifiCare promptly and accurately paid, correct?

 5      A.  Yes, I can agree with that.

 6      Q.  If the provider obtained access to superior

 7 technology while suffering from an increase in delayed

 8 and erroneous payments, that wouldn't necessarily be a

 9 net benefit to the provider, would it?

10      MR. KENT:  Is this a hypothetical?

11      THE COURT:  I'll allow it.

12      THE WITNESS:  I don't understand your question

13 specifically.

14      MR. STRUMWASSER:  Q.  Let me accommodate you and

15 Mr. Kent at the same time.  Hypothetical:  A provider

16 gains, by virtue of the merger, access to the superior

17 information technology you referred to a moment ago.

18 Are you with me?

19      A.  Yes.

20      Q.  And if also that same provider experienced an

21 increase in erroneous payments and late payments of

22 claims submitted to PacifiCare -- do you have that

23 assumption in mind?

24      A.  Yes.

25      Q.  You're not in a position to say categorically
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 1 that that provider is a net beneficiary of the merger,

 2 are you?

 3      A.  I would -- no -- or yes, I can say that

 4 there's a lot more to it than looking at those points

 5 as to whether a provider is a beneficiary or not.

 6          I didn't look at each individual provider on

 7 each specific issue.  I reviewed was there positive

 8 evidence that new capabilities -- I didn't see any

 9 negative issue on claim timeliness caused by the

10 integration that would have brought about issues for

11 the providers.

12          Were there providers that specifically got

13 impacted?  It's possible.  But I can't say that.  So --

14      Q.  Okay.  So what I find interesting and helpful

15 in that answer is you testified that providers as

16 stakeholders benefitted.  When I asked you what the

17 reason for that was, you said it was because of access

18 to superior information technology.

19          And I asked you to factor in a second possible

20 factor, which is claims payment timeliness and

21 accuracy.  And your response was that, even with those

22 two things on the table, you would have to look at much

23 more than just those two points, correct?

24      A.  Yes, if you're talking about how a provider

25 benefits and what do they have a stake in.  I can't
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 1 even imagine what all is important to a provider.

 2      Q.  So you really are not in a position to say

 3 that providers were net beneficiaries of the merger,

 4 are you?

 5      A.  Yes, I am in the sense that I can look across

 6 industry, different payers, and what I saw delivered to

 7 the California provider market, in my professional

 8 opinion, were good tools in this healthcare environment

 9 today.

10      Q.  I think the key here may be the word "net."

11 You contend, and I understand your contention, that by

12 having access to these United information technology

13 tools, they benefitted, right?

14      A.  Yes, I believe that's true.

15      Q.  But you are not in a position, are you, to say

16 that they did not suffer disadvantages from the merger

17 that might, at least in their own minds, outweigh the

18 benefits of the information technology?

19      A.  I responded based on what I did.  So I

20 can't -- I am not in a position to talk about providers

21 from their perspective and what an advantage or

22 disadvantage is.  I can just repeat that I looked at

23 what I believe they were delivered, and in my opinion,

24 those were, from an industry perspective, all good

25 technologies.
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 1          There were process improvements that

 2 benefitted them over time.  And, again, I didn't see

 3 any negative impact on operating metrics such as claims

 4 turnaround time that would lead me to believe there

 5 were issues to them at that point.

 6          Were there some issues?  Possibly.  But that

 7 was not the scope of my review.

 8      Q.  Mr. McNabb are you familiar with the

 9 University of California medical systems?

10      A.  I'm aware of the name.

11      Q.  They're a large provider group in California?

12      A.  Yes, I believe so.

13      Q.  Actually, they're large provider groups.

14 There are several campuses, right?

15      A.  Yes.

16      Q.  Is it your testimony that the University of

17 California medical systems benefitted from the merger?

18      A.  It is not my testimony that University of

19 California medical providers specifically benefitted.

20 I did not do any specific analysis of them.

21      Q.  Are you aware that, following the PacifiCare

22 acquisition, regulators were deluged with complaints

23 and criticism regarding United and PacifiCare from

24 providers?

25      MR. KENT:  That misstates the record, unless you
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 1 think 70 or so complaints is a deluge.

 2      THE COURT:  I'm going to sustain.

 3          You need to reformulate that question.

 4      MR. STRUMWASSER:  Your Honor is prepared to say

 5 that there is no evidence of more than 70 complaints?

 6      THE COURT:  I didn't say that.  I said you need to

 7 change the word "deluge."

 8      MR. VELKEI:  If you've got evidence, though, you

 9 could please share it with us.

10      MR. STRUMWASSER:  I'm going to give the witness a

11 copy of 5323.

12      MR. VELKEI:  Your Honor, could we have a moment

13 just to check and make sure the status of this because

14 I know there's some issue around its admissibility in

15 one iteration of this.

16      THE COURT:  I didn't know there was an issue until

17 he just --

18      MR. STRUMWASSER:  I didn't either.

19      MR. VELKEI:  I may be confused.  I just wanted to

20 make sure because I know there was an issue on one of

21 these documents.  I've got the records right here.

22      MR. STRUMWASSER:  Perhaps while Mr. Velkei is

23 looking, we could look up the --

24      THE COURT:  5323 is in evidence, "7/9/07."

25      MR. VELKEI:  We have the same record, your Honor.
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 1 Thank you.

 2      MR. STRUMWASSER:  Q.  So I would like to call your

 3 attention, Mr. McNabb, to the first page under the

 4 items under "Regulatory Environmental Scan."  Do you

 5 see that?

 6      A.  I do.

 7      Q.  Take a look at the third bullet.  "Regulators

 8 are deluged with complaints and criticism from the

 9 provider community -- both the CMA and leaders from the

10 delegated model community.  Complaints are related to

11 1), CTN transition and execution; 2) belief that United

12 is not committed to capitation; 3) operations and

13 service failures."  Do you see that?

14      A.  I do.

15      Q.  There's a reference to CDI and DMHC.  Do you

16 see that?

17      A.  Yes.  I actually don't see "CDI."

18      Q.  How about the last bullet in "Regulatory

19 Scan"?

20      A.  Down, yes.

21      Q.  Mr. McNabb, first of all, have you seen this

22 document before?

23      A.  I don't recall.

24      Q.  If you credit the statement, "Regulators are

25 deluged with complaints and criticism from the provider
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 1 community" -- and by the way, I'll tell you this is an

 2 internal PacifiCare document, just so you know -- would

 3 that cause you to doubt that the providers as

 4 stakeholders benefit from the merger?

 5      MR. KENT:  Objection, your Honor, that misstates

 6 the record.

 7          The witness should also note that this was, as

 8 Ms. Monk testified, this was based on what CMA had told

 9 the company.  And as we've seen in this hearing time

10 and time again, there's no fire behind this supposed

11 smoke.

12      THE COURT:  Well, this is a statement, as good as

13 it is.  And the question relates to the statement.

14 I'll allow it.

15      THE WITNESS:  Could you re-ask the question,

16 please?

17          (Record read)

18      THE WITNESS:  No, this does not change my opinion.

19 When I read this, I can't tell if this has anything

20  or -- to do with PLHIC.  And again, I don't know if

21 it's substantiated at all.  But in my review, I didn't

22 see anything operationally that would give me concern.

23      MR. STRUMWASSER:  Q.  What does the phrase

24 "delegated model community" mean?

25      A.  I can't answer that question.
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 1      Q.  What does the term "delegated" mean in

 2 healthcare?

 3      A.  Specifically, I can't tell you.  I believe it

 4 has to do with providers and HMO networks, but I can't

 5 give you a specific definition.

 6      Q.  Assuming that's the case, that the delegated

 7 model community is an HMO community, community serving

 8 HMO customers, then does that fact that that is at the

 9 end of an "and" clause tell you that they're talking

10 about more than HMO here?

11      A.  No, I don't know.  I can't tell much about

12 this at all.

13      Q.  Mr. McNabb, do you know that -- are you aware

14 that in mid 2007 a United senior executive complained

15 that the company had grossly overestimated its

16 competency in integration?

17      A.  I don't recall those specific words.  If you

18 can show me.

19      Q.  Do you recall a senior executive recommending

20 that the company apologize to California regulators for

21 the poor transition?

22      A.  Not that I recall.

23      MR. STRUMWASSER:  Showing the witness a copy of

24 627 in evidence.

25      THE WITNESS:  May I read the document?
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 1      MR. STRUMWASSER:  Of course.

 2          (Discussion off the record)

 3      MR. STRUMWASSER:  Q.  First of all, Mr. McNabb, do

 4 you recall seeing 627?

 5      A.  I don't recall.

 6      Q.  How did it come to pass that you saw some

 7 exhibits and not others?  Did you ask for specific

 8 categories of exhibits?

 9      A.  I did ask for -- no, not for exhibits, but I

10 did ask for information.

11      Q.  Would this document have fit within any of the

12 categories you asked for?

13      A.  Not necessarily.  I don't understand really

14 the context of this document.  And one of my takeaways

15 in reading it seems to be very focused on HMO POS,

16 which was not in my scope of review, and it's unclear

17 what the point of it was at the time.  So it would be

18 hard for me to say that.

19      Q.  I will tell you that Ms. Berkel testified that

20 she prepared this document in anticipation of meetings

21 with California regulators including CDI.  Do you

22 understand that?

23      A.  Yes.

24      Q.  Given that information, would this document

25 have fallen within any of the categories of information
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 1 you requested?

 2      A.  No, without definition to say this had -- this

 3 was around PLHIC, I can't tell this was around PLHIC.

 4      Q.  Do you understand CDI to regulate any United

 5 entity other than -- excuse me, any United entity other

 6 than PLHIC or UHIC?

 7      A.  State the question again, please.

 8      Q.  As to PacifiCare entities, the only entity

 9 that CDI regulates is PLHIC, correct?

10      A.  I believe that's true, yes.

11      Q.  Take a look at Page 0409, the words at the

12 bottom, the "Environmental Scan."  Do you see that?

13      A.  Yes.

14      Q.  Second line, "-- grossly overestimated our

15 competency in integration.  'We do integration,' set

16 the stage for an entirely different experience.

17 Credibility gap.  Didn't deliver."  Do you see that?

18      A.  I do.

19      Q.  Do you understand that to be a description of

20 the integration of PacifiCare into United?

21      MR. KENT:  Calls for speculation, no foundation.

22      THE COURT:  If you know.

23      THE WITNESS:  I do not know.  I could not

24 interpret this to be PLHIC-related.  And I don't have

25 any evidence that says -- that shows me that this is
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 1 talking about PLHIC.

 2      MR. STRUMWASSER:  Q.  Okay.  Just so we're clear

 3 here, you understand this to be consistent with the

 4 PacifiCare integration of its HMO functions?

 5      A.  No.  Without knowing more context about that

 6 statement, I can't make out or understand much of

 7 anything in this statement.

 8      Q.  So as far as you -- you have no -- you don't

 9 understand this to have anything to do with the

10 California insurance business at all; is that right?

11      A.  No, I can't say --I can't assume that, but I

12 am saying I don't know what this is saying.

13      Q.  Below that, the next paragraph, "Merger

14 statements - bring technology to CA that PHS would

15 never achieve," do understand there to have been

16 statements made to California regulators about

17 PacifiCare bringing technology to California?

18      MR. KENT:  Objection, asked and answered.  We went

19 through this this morning about DMHC.

20      THE COURT:  Overruled.

21      THE WITNESS:  I do not know specifically what was

22 said to California regulators.

23      MR. STRUMWASSER:  Q.  And may I take it that you

24 don't know what the reference to being a technology

25 mess means?
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 1      A.  I do not.  I can't explain that.

 2      Q.  Do you have any understanding of what the

 3 phrase -- what the sentence "not keeping the lights on"

 4 means?

 5      A.  In the context of this document, I have no

 6 idea.

 7      Q.  You do know what "keep the lights on" meant in

 8 the context of the PacifiCare integration, correct?

 9      A.  Yes, and as an industry term.

10      Q.  And so if this in fact refers to the

11 PacifiCare integration, would that tell you what "not

12 keeping the lights on" meant?

13      A.  No, that doesn't tell me anything.  And based

14 on my review, I didn't see any evidence that would tell

15 me what this is referring to.

16      Q.  What do you understand the phrase "keep the

17 lights on" to mean in the context of the PacifiCare

18 integration?

19      A.  "Keeping the lights on" means doing the

20 necessary maintenance on the system and improvements

21 where necessary to keep the system running in -- what I

22 would call in a very tactical fashion.

23      Q.  And by "tactical fashion," you mean?

24      A.  Not necessarily spending money to do it in

25 what -- I guess the opposite of tactical would be
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 1 strategic -- but not necessarily in the most strategic

 2 way, but do it in the most practical way.  So tactical

 3 and practical would be a good --

 4      Q.  So "strategic" might militate in favor of more

 5 expenditures than "tactical" and "practical" do?

 6      MR. KENT:  No foundation.

 7      THE COURT:  If he knows.

 8      THE WITNESS:  Not necessarily.

 9      MR. STRUMWASSER:  Q.  If in fact this is a

10 reference to keeping the lights on with respect to the

11 PacifiCare integration and Ms. Berkel came to the

12 conclusion that wasn't happening, if that were the

13 case -- I'm asking you to assume that just for purposes

14 of this answer -- would that give you pause about

15 the -- would that cause you to doubt your opinion that

16 the integration was a success?

17      MR. KENT:  Objection, misstates the record.  My

18 recollection is Ms. Berkel did testify specifically

19 about these very sentences and said it was very clear

20 she was referring to the HMO product, the NICE

21 platform.

22      MR. VELKEI:  That's exactly what she said, your

23 Honor.

24      MR. STRUMWASSER:  Which one of you guys is doing

25 this?
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 1      THE COURT:  You know what, you really can't do

 2 that, Mr. Velkei.

 3      MR. VELKEI:  In fairness, your Honor, it's been

 4 done to us on many witnesses.

 5      THE COURT:  I don't think that's true.  I would

 6 have called them on it too.

 7      MR. VELKEI:  Actually, it was, your Honor.  But

 8 I'm simply weighing in with Berkel because I was the

 9 one that handled that witness.  And I'm just trying to

10 clarify.

11          And I've been sitting here -- I went back and

12 looked at the transcript on precisely this issue.  And

13 it was very clear she said HMO.

14      THE COURT:  He asked it as a hypothetical.  I'm

15 going to let it go, and then we're going take a break.

16          Will you read the question back if you can

17 find it?

18          (Record read)

19      THE WITNESS:  As a hypothetical, the answer would

20 be no because the evidence I reviewed said otherwise.

21      MR. STRUMWASSER:  Thanks, your Honor.

22      THE COURT:  Thanks.

23          (Recess taken)

24      THE COURT:  We'll go back on the record.

25      MR. STRUMWASSER:  Q.  Mr. McNabb, starting on
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 1 Page 2, you address the question of synergies, right,

 2 Page 2 of your report?

 3      A.  Yes.

 4      Q.  And first of all, do you understand the

 5 Department to be objecting to the achievement of

 6 synergies?

 7      A.  Not necessarily.

 8      Q.  Yes.  And you don't understand the Department

 9 to be saying that synergies are a bad thing, do you?

10      A.  I don't understand the -- I don't have an

11 awareness of the Department's view on synergies.

12      Q.  You say here that, "Synergies are an expected

13 goal in mergers, and their realization is a hallmark of

14 successful mergers," right?

15      A.  Yes.

16      Q.  That's not the only measure of success of a

17 merger, right?

18      A.  That's correct.

19      Q.  You would agree, would you not, that synergies

20 should not be pursued if doing so will cause a

21 deterioration in customer service?

22      A.  No, I wouldn't say that.

23      Q.  I brought that upon myself, now.  I'm not sure

24 which the negative is.

25          Would you say that synergies should not be
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 1 pursued if doing so would cause deterioration in

 2 customer service?

 3      A.  I apologize.  Would you ask the question one

 4 more time just to make sure I'm clear?

 5      Q.  Sure.  This one is on me.  Is it your

 6 position -- let me try and do it this way.

 7          Is it your position that synergies should be

 8 achieved even if the pursuit of synergies would cause

 9 deterioration in customer service?

10      A.  I can't answer that without more information.

11      Q.  Is it the case that there is a level of

12 deterioration of customer service that, if that level

13 is achieved due to the pursuit of synergies, that

14 synergies should not be pursued?

15      A.  Again, it's a much more complicated issue for

16 me to hypothesize on that.

17      Q.  So you're not prepared to say categorically

18 that you shouldn't pursue synergies at the cost of

19 customer service?

20      A.  I'm saying that I can't respond to your

21 question without more understanding of the environment.

22      Q.  And what you need to know about the

23 environment is how much the synergies are, how bad

24 deterioration is?  What do you need to know about the

25 environment?
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 1      A.  From a hypothetical perspective, you would

 2 really want to understand what it means to have a

 3 customer service complaint, what it's regarding, the

 4 root cause.

 5          In my experience, the conversation around

 6 customer service by itself doesn't tell me a lot in the

 7 sense that any change, whether it's good or bad, tends

 8 to bring in some feedback from a customer service

 9 perspective.  It's just a natural outcome of change.

10 And that is not an indication of anything good or bad

11 occurring.  It's just evidence that something's

12 changing.

13      Q.  Well, your answer sort of changed my question,

14 though.  My question was a deterioration in customer

15 service, and you're talking about a complaint in

16 customer service.  And the difference is that there can

17 be complaints that are unfounded.  So I'm trying to get

18 that out of the way here.

19          So now specifically with respect to

20 deterioration, let us assume that there has been a

21 deterioration of customer service.  Do you have that in

22 mind?

23      MR. KENT:  Objection, vague.

24      THE COURT:  I'll allow it.

25      THE WITNESS:  I don't understand the word
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 1 "deterioration."  Would you explain "deterioration"?

 2      MR. STRUMWASSER:  Q.  What are the measures of

 3 customer service?

 4      A.  My experience says that all customer service

 5 is defined by the company.  You can certainly --

 6 there's some obvious metrics around number of calls,

 7 call volume, root cause of the complaint.  But that

 8 would be specific to the goals of the company.

 9      Q.  So customer service is only subjective;

10 there's no objective standard?

11      A.  That would be specific to a company and its

12 goals.

13      Q.  That's a yes?

14      A.  Would you state the question again, please.

15      Q.  So your view, customer service is subjective

16 not objective?

17      A.  No.  I'm saying it's specific to the goals of

18 the company.  I am not necessarily a customer service

19 expert.  And that's a strategic question to the

20 company.  I have worked in call centers in customer

21 service environments, but I haven't found a consistent

22 set of goals and objectives from each payer I've worked

23 with.

24      Q.  Is it possible for the pursuit of synergies to

25 cause so severe a deterioration in service from the
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 1 call centers, in service from all of the other aspects

 2 of customer service that, in retrospect, you would be

 3 prepared to say those synergies should not have been

 4 pursued?

 5      MR. KENT:  Calls for speculation.

 6      THE COURT:  Overruled.

 7      THE WITNESS:  I can't speculate on something like

 8 that without more specific information.

 9      MR. STRUMWASSER:  Q.  So you can't say

10 categorically that there could ever be a level of

11 deterioration sufficient to render the pursuit of

12 synergies a bad idea?

13      A.  It's possible, but I can't say yes or no.

14      Q.  Could there be a level of violations of law

15 committed in the pursuit of synergies that would lead

16 you to conclude that the synergies ought not to have

17 been pursued?

18      MR. KENT:  Objection, vague.

19      THE COURT:  Overruled.

20      THE WITNESS:  I'm not qualified to talk about

21 violations of law.

22      MR. STRUMWASSER:  Q.  Therefore, to the extent

23 that there were violations of law, you would not be

24 able to evaluate whether those rendered an integration

25 unsuccessful, correct?
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 1      MR. KENT:  Again, it's vague.  What are these

 2 violations of law?

 3      THE COURT:  Would you read that back to me.

 4          (Record read)

 5      THE COURT:  I'll allow it.

 6      THE WITNESS:  Again, I'm not qualified to answer

 7 that question.

 8      MR. STRUMWASSER:  Q.  Well, the answer to my

 9 question was whether you were qualified.  The answer is

10 yes, you would not be in a position to opine on that

11 question, correct?

12      A.  That's correct, yes.

13      Q.  You say in your report that the

14 PacifiCare/United pre-merger projection estimated

15 120- to 180 million in synergies and that that was not

16 particularly aggressive compared to other major

17 healthcare mergers, correct?

18      A.  Yes.

19      Q.  Are you aware that in fact United achieved

20 synergies almost eight times the projected amount?

21      A.  Without doing math, yes, I'm aware that the

22 synergies achieved were larger than what's stated here.

23      Q.  About 950 million, right?

24      A.  That's what I recall, yes.

25      Q.  And are you aware that, while the



19944

 1 pre-acquisition projection was 70 million in operating

 2 efficiencies, United actually achieved 365 million?

 3      A.  I don't recall that specific number.

 4      Q.  Let me just show you the Exhibit 457.

 5          And, Mr. McNabb, you should feel free to look

 6 at it as much as you'd like, but I'm interested in

 7 Page 9242.

 8          457 is an exhibit that you did review in

 9 preparation of your report, correct?

10      A.  Yes, I did.

11      Q.  And it's included in Appendix C, so we may

12 assume that you think it supports the opinions you've

13 given, right?

14      A.  Yes.

15      Q.  You see there that the diligence target for

16 operating efficiencies was 70- to 100 million, right?

17      A.  Yes.

18      Q.  And that they actually achieved by

19 June 30, '07, 365-, right?

20      A.  Yes.

21      Q.  Do you have an opinion about how common or

22 unusual it is for operating efficiency synergies of

23 this magnitude to be achieved?

24      MR. KENT:  Objection, vague.  Across all the

25 business lines?
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 1      MR. STRUMWASSER:  Q.  Across whatever lines are

 2 covered by this table.

 3      THE COURT:  Okay.

 4      THE WITNESS:  Would you restate the question one

 5 more time?

 6          (Record read)

 7      THE WITNESS:  My opinion is this doesn't surprise

 8 me when I've looked at other large or worked in other

 9 large mergers -- given the size of these two

10 organizations.

11      MR. STRUMWASSER:  Q.  On Page 2 of your report,

12 you have a table listing six other mergers as well as

13 the PacifiCare merger, right?

14      A.  Yes.

15      Q.  And those are all going-in projections, right?

16      A.  Yes, they are.

17      Q.  Do you have any information about how much --

18 how large synergies were achieved in any of those six

19 other cases?

20      A.  Holistically on these, I do not, that I can

21 recall.

22      Q.  Are you aware that a United executive

23 complained specifically that synergies were quickly

24 pursued resulting in claims problems?

25      MR. KENT:  Objection, no foundation.
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 1      THE COURT:  Overruled.

 2      THE WITNESS:  I'm not aware of specifics regarding

 3 that.  If you could show me something --

 4      MR. STRUMWASSER:  Q.  Do you have your copy of

 5 5265 up there?

 6      A.  Okay.

 7      Q.  This is an exhibit you reviewed before you

 8 filed your report, right?

 9      A.  Yes.

10      Q.  Take a look at Page 1939.  The third

11 bold-faced heading, "Integration Speed, Savings,

12 Quality -- Pick Two.  We missed on Quality."

13      A.  Yes.

14      Q.  You were aware of that statement when you

15 filed your report?

16      A.  Yes, I am.  Yes, I was at the time.

17      Q.  Your report says the staff reductions didn't

18 represent a majority of the estimated synergy savings

19 for PacifiCare United, right?

20      A.  That's right.

21      Q.  Do you know how much of the synergy saving

22 staff reductions actually accounted for?

23      A.  Can you be more specific on that question?

24      Q.  We have in operating savings a projection of

25 70- to 100 million -- operating efficiencies,
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 1 70- to 100 million and an actual 365- as of

 2 June 30th of '07.

 3          Do you know how much of either of those

 4 figures -- treating the 70- to 100- as a single number

 5 for this purpose.  Do you have any idea how much of

 6 either of those numbers came from personnel savings?

 7      MR. KENT:  I'm sorry.  Which exhibit are we back

 8 to now?

 9      MR. STRUMWASSER:  We are back to 457, 9242.

10      THE WITNESS:  In order to answer that question --

11      MR. STRUMWASSER:  You have to wait a second.

12          Are you there, Mr. Kent?

13      MR. KENT:  I am, thank you.

14      MR. STRUMWASSER:  Q.  Please.

15      A.  In order to answer that question, this is an

16 overall PacifiCare across-the-board savings.  This

17 doesn't reflect savings in PLHIC.

18          I'm aware that there was minimal impact on

19 staffing reductions in PLHIC.  They moved people

20 around.  FTEs were moved around, which had some FTE

21 impacts.

22          But as far as any -- in my words, material

23 staffing impacts in PLHIC were minimal is my belief

24 here.

25      Q.  Now, when you say "material staffing impacts,"
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 1 are you saying that there were no material reductions

 2 in staffing or are you saying there were no effects

 3 from the staff reductions?

 4      A.  I'm saying there are -- in my mind, in my

 5 review, there were minimal to no staffing reductions.

 6 It was more about moving positions around and the

 7 impact of in-sourcing, outsourcing on FTEs, and the

 8 change in unit cost.

 9          So when you use the term "staff reductions,"

10 even though I can't tie an impact to PLHIC right

11 here -- other than in my direct I discuss percentages

12 as an allocation method -- it's my understanding that

13 there were not material staff reductions regarding

14 PLHIC.  There was a lot of movement of people in

15 in-sourcing and outsourcing.

16      Q.  How many people did PLHIC itself employ before

17 the merger?

18      A.  I'm not aware of that number.

19      Q.  You don't know for a fact that PLHIC employed

20 anybody, do you?

21      MR. KENT:  Objection.  That's vague.  Are we

22 asking whether people who were dedicated to doing

23 PLHIC's business were PLHIC employees as opposed to

24 technically the employee of some affiliate?  Is that

25 the level of this question?
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 1      MR. STRUMWASSER:  The question was he doesn't know

 2 whether PLHIC had any employees.  That stands.  That's

 3 my question.

 4      MR. KENT:  It's vague.

 5      THE COURT:  Do you understand the question?

 6      THE WITNESS:  Yes.  And I don't -- I can't answer

 7 that, so no.  What I reviewed was changes in staffing

 8 models.  I didn't review necessarily where they

 9 physically were or how they were employed in PLHIC.

10 But my interpretation was they were PLHIC employees.

11 But I don't have any evidence of validating that that's

12 actually where they resided.

13      MR. STRUMWASSER:  Q.  I would like you to assume

14 that pre-acquisition there was a different PHS entity

15 that actually did the employing that was not PLHIC.  Do

16 you have that assumption in mind?

17      A.  Yes.

18      Q.  And that that same entity also employed people

19 who were doing work for other PHS entities.  Are you

20 with me?

21      A.  Yes.

22      Q.  Now, you have no basis to doubt that PLHIC --

23 excuse me -- that PHS overall, the people who were

24 doing the work that was being done for PLHIC and other

25 PacifiCare entities, that overall, the numbers were
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 1 reduced with the acquisition?

 2      A.  Would you state the question again to make

 3 sure I can answer it correctly?

 4      Q.  Sure.  Overall, the number of employees who,

 5 before the acquisition, worked for all of the

 6 PacifiCare entities and -- let me take a step back.

 7          You have a bunch of people who worked for the

 8 PacifiCare entities.  And let's just assume everybody

 9 who was working for PHS or for any of the PHS companies

10 got moved over to United employment contracts or

11 employment arrangements and payroll.  Are you with me?

12      A.  Yes.

13      Q.  Would you agree that the number of people who

14 had formerly been working for PacifiCare and who, let's

15 say, a year later were at United working on

16 PacifiCare's stuff was smaller than the number at

17 PacifiCare before the merger?

18      A.  Yes.  Across all entities, I believe that's --

19 I have read reference to that.  But --

20      Q.  Okay.

21      A.  -- that didn't necessarily impact PLHIC

22 specifically in my review.

23      Q.  Okay.  And for example, when the mailroom and

24 associated document functions were outsourced to Lason,

25 that resulted in a reduction in PacifiCare staffing,
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 1 right?

 2      A.  I would assume so.  But, again, I don't know

 3 if those people were deployed on other resource

 4 requirements.

 5      Q.  Well, Mr. McNabb, Lason cost PacifiCare --

 6 cost United some amount of money to provide the

 7 services, right?

 8      MR. KENT:  No foundation.

 9      THE COURT:  If you know.

10      THE WITNESS:  I'm not sure I understand that

11 question specifically.

12      MR. STRUMWASSER:  Q.  The agreement between United

13 and Lason provided for Lason to provide certain

14 functions and to be paid by United by those functions,

15 correct?

16      MR. KENT:  Misstates the record.  Mr. Strumwasser

17 asked Ms. Vavra a long series of questions about the

18 contractual relationship.  And we heard all about the

19 fact that there were separate PacifiCare contracts.

20 And then Mr. Strumwasser asked about -- all kinds of

21 questions about whether the performance guarantees were

22 the same or similar and so forth.  So this notion that

23 United has the contractual relationship with Lason that

24 ends up having something to do with this case suggests

25 contrary to the evidence.
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 1      THE COURT:  Could you repeat the question?

 2      MR. STRUMWASSER:  Your Honor, let me avoid the

 3 objection.

 4      Q.  There are contractual arrangements between

 5 either United or PacifiCare and Lason regarding the

 6 provision of services being assumed with respect to

 7 PacifiCare, correct?

 8      A.  Yes, I'm aware there's a contract.

 9      Q.  And that contract requires the payments -- the

10 payment of sums to Lason for those services, correct?

11      A.  I would assume so.

12      Q.  So if there are going to be synergies from

13 outsourcing, there are going to have to be offsetting

14 savings some place, right?

15      A.  Hypothetically, yes, you would think so.

16      Q.  We know outsourcing costs something, right?

17      A.  Yes.

18      Q.  So to have synergies, it's got to save more

19 than that, right?

20      A.  Not always.

21      Q.  If in fact, PacifiCare had to pay a million

22 dollars to Lason -- either PacifiCare or United had to

23 pay a million dollars for those services, if they

24 didn't have at least a million dollars in cost

25 reductions, then they would only have negative
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 1 synergies, correct?

 2      A.  Well, we'd have to be specific to the

 3 synergies.  But cost savings is not the totaled --

 4 that's not correct.

 5          Cost savings is not the total -- or offsetting

 6 synergy -- the total reason you would outsource.  You

 7 would include quality parameters, for example.  And

 8 quality tends to have a cost measurement on it as well.

 9      Q.  How much of the 70- to $100 million for

10 operating efficiencies in 457 are attributable to

11 anything other than dollar savings?

12      MR. KENT:  It's vague.

13      THE COURT:  Overruled.

14      THE WITNESS:  I don't know how to answer that

15 question.  I don't have any information that would tell

16 me all the specifics around this.  I just know that, in

17 reviewing these, quality was a driver on all the

18 decisions I looked at.

19      MR. STRUMWASSER:  Q.  Really, your testimony is

20 that quality was the driver on all of the decisions

21 regarding synergies?

22      A.  I can say I felt comfortable saying that cost

23 and -- unit cost and quality combined.

24      Q.  Not just quality, cost and quality, right?

25      A.  Correct, yes.
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 1      Q.  In fact, you are aware that there have been

 2 witnesses that testified that they were told that

 3 synergies had to be pursued in order to meet

 4 commitments to Wall Street, even if there were risks to

 5 quality?  You're aware of that, are you not?

 6      MR. KENT:  Objection, misstates the testimony.  I

 7 think Ms. Watson attributed that to some kind of

 8 compound hearsay by the time it hit her.

 9      THE COURT:  Is that what you're referring to?

10      MR. STRUMWASSER:  That was one, yeah.

11      THE COURT:  I'll allow it, based on that.

12      THE WITNESS:  I'm aware of Ms. Watson's testimony.

13 And in my opinion, that didn't serve enough proof for

14 me to be concerned by that statement.

15          Given my view of synergies did not seem out of

16 the norm to me when I reviewed this -- and, again, as I

17 stated in the report, the level of synergies here and

18 the behavior that I saw happening here, nothing seemed

19 out of the ordinary to me.

20      MR. STRUMWASSER:  Q.  Mr. McNabb, did you read

21 Ms. Watson's testimony regarding the process by which

22 staffing ratios were increased?

23      A.  I don't recall specifically what you're

24 referring to.  Staffing -- oh, ratios?  Yes.  I did,

25 yes.
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 1      Q.  Did you disbelieve her testimony on that?

 2      A.  No, I had no reason to disbelieve her on that.

 3 However, I didn't have an issue that that was a bad

 4 idea.

 5      Q.  If in fact you credit that testimony as being

 6 truthful, does that testimony not lead to the

 7 conclusion that there were, in fact, staffing

 8 reductions?

 9      MR. KENT:  Objection, no foundation.  It's vague.

10          I let a couple of these questions go, but if

11 we're going to have now a specific discussion about

12 some unspecified testimony, then the witness should be

13 directed to the specific pages and lines.

14      THE COURT:  What's the question?

15          (Record read)

16      THE COURT:  I'll allow it.

17      THE WITNESS:  I have no idea in that statement if

18 it led to staffing reductions.  All I'm aware is they

19 readjusted their management structure, which, to me,

20 was more of an industry norm and a good thing to do.

21      MR. STRUMWASSER:  Q.  So you cannot conclude from

22 the statement that they increased staffing ratios, that

23 they reduced staffing?

24      A.  No, because it's unclear to me that someone

25 wasn't deployed somewhere else.  I can't tell what the
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 1 outcome of that was regarding staff ratios on that

 2 specific issue.

 3      Q.  So is it the case, then, that you are not sure

 4 that the staffing ratio exercise that Ms. Watson

 5 testified to actually contributed to synergies at all?

 6      A.  It's unclear at that level how that

 7 contributed.

 8      Q.  You are aware that whole units were closed,

 9 right?

10      MR. KENT:  Objection, no foundation, calls for

11 speculation.  It's vague.

12      THE COURT:  If he knows.

13      MR. KENT:  "Whole units"?  Units of blood?

14      THE COURT:  I assume units of PacifiCare?

15      MR. STRUMWASSER:  Yeah, personnel units,

16 organizational units.

17      THE WITNESS:  Could you be more specific as to

18 what that means?

19      MR. STRUMWASSER:  Q.  Are you aware that there

20 were whole functions that were transferred, that were

21 outsourced, leading to the closure of departments or

22 units or areas within PacifiCare?

23      A.  I am not aware that there was official closing

24 of a unit, but I would not be surprised that, when

25 functions moved around, there might be an
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 1 organizational group in a certain area to be disrupted.

 2 Again, as I said earlier, there were a lot of movement

 3 of functions and people in PLHIC.

 4      Q.  Mr. McNabb, you know that they closed the

 5 Cypress mailroom, right?

 6      A.  I am not aware that it totally closed.  I'm

 7 not aware that it officially closed 100 percent of all

 8 activities.

 9      Q.  You're aware that the staffing was sharply

10 reduced?

11      A.  I am aware that staffing was reduced.

12      Q.  And you are also aware, are you not, that

13 staffing was reduced when functions were moved to

14 Accenture, eligibility functions were moved to

15 Accenture, correct?

16      A.  Yes, I'm aware of that.

17      Q.  Each of those things represents a synergy

18 savings, does it not?

19      A.  Yes.

20      Q.  So let me ask you again.  Do you know how much

21 of the 70- to $100 million identified in 457 are

22 attributable to staff reductions?

23      A.  Again, not at that level, I do not know.  And

24 at the PLHIC level, there -- hard staffing reductions,

25 I can't attribute hard staffing reductions to that.
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 1 And again, I looked at FTEs moving around to different

 2 units, but I didn't view that as a net staffing

 3 reduction.  There was a lot of movement of people.

 4      Q.  So as far as you know, the outsourcing to

 5 Accenture may not have created any net personnel

 6 savings?

 7      A.  I believe the unit cost was less.  And I

 8 believe quality went up in that process.

 9      MR. STRUMWASSER:  Can I have that question read

10 back, please?

11      THE COURT:  Sure.

12          (Record read)

13      MR. KENT:  Wait a minute.  Let's have the question

14 so that maybe I know what it says.

15      THE WITNESS:  I believe, yes, that created

16 personnel savings.  I don't know how they accounted for

17 it.

18      MR. STRUMWASSER:  Q.  And do you also believe that

19 the outsourcing to Lason created personnel savings?

20      A.  I don't know the answer to that.

21      Q.  So in your report, you say that the staff

22 reductions didn't represent a majority of the estimated

23 synergy savings for PacifiCare/United, right?  Do you

24 see that?

25      A.  Yes.
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 1      Q.  What's the basis of that statement?

 2      A.  The basis for the statement is, if you look

 3 specifically, since we have -- I can refer to 457

 4 again, if I may look at Page 19.

 5          And I look under "Annual Run Rate," you can

 6 see "Ovations," which is government programs, was I

 7 think, if I scan this correctly, was the largest gain

 8 in synergies of the 950.

 9      Q.  And Ovations is a Medicare supplemental

10 product?

11      A.  Yes.

12      Q.  Do you have any basis for estimating what

13 percentage of the Ovations savings came from personnel

14 reductions?

15      A.  That -- I did not review that.

16      Q.  So the fact that Ovations had the largest

17 share of the synergies does not necessarily mean that

18 personnel savings were not a majority of the synergy

19 savings, does it?

20      A.  I wouldn't have any information to answer that

21 question.

22      Q.  So then I return to your prior statement.

23 What basis do you have for saying that staff reductions

24 didn't represent a majority of the estimated synergy

25 savings for PacifiCare/United?
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 1      A.  That is based on the fact that I believed that

 2 functions moved to different people, but there wasn't a

 3 large -- from an FTE standpoint, any material

 4 reductions in staff if you include outsourcing as part

 5 of that equation.

 6      Q.  Oh, so when you say "reduction in staff," if

 7 we get rid of 100 people in Cypress and hire 100 people

 8 in Manila, that is not a reduction in staff?

 9      A.  Not necessarily.  And in some of these

10 in-sourcing and outsourcing movements, it was the same

11 people moving back and forth.  We were just changing

12 legal entities of those people.

13      Q.  Specifically with respect to the outsourcing

14 of Accenture then, people in Cypress, their function

15 was transferred to Accenture in the Philippines, right?

16      A.  Yes.

17      Q.  Their FTEs were freed up for that function,

18 correct?

19      A.  Yes.

20      Q.  There were people in Manila who actually did

21 the work, right?

22      A.  For eligibility data input, yes.

23      Q.  Those people were not employees of United or

24 PacifiCare, were they?

25      A.  No.
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 1      Q.  They were employees of Accenture?

 2      A.  Yes.

 3      Q.  So let us assume, indulge me, please, the

 4 definition that those FTEs -- well, let's do it this

 5 way.

 6          If we assume that those FTEs are not

 7 PacifiCare FTEs and not United FTEs, you have no doubt,

 8 do you, that the number of FTEs -- PacifiCare and

 9 United FTEs associated with that function that was sent

10 to Accenture reduced, do you?

11      A.  I do not.  I don't know how they were

12 redeployed in the company.  But that wasn't the point

13 of my statement in my report.

14      Q.  Mr. McNabb, do you have any evidence that a

15 single person in Cypress who had been engaged in

16 eligibility data entry was actually hired by Accenture

17 to do that job in the Philippines?

18      A.  No, I don't have any evidence.

19      Q.  You also say that PacifiCare had already

20 decided to implement a number of the staffing

21 reductions that were ultimately executed in 2006.  Do

22 you recall that?

23      A.  Yes, I do.

24      Q.  Did you review any documentation relating to

25 those pre-acquisition plans?
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 1      A.  I don't recall, but I believe that was in

 2 testimony I reviewed.

 3      Q.  Well, the testimony said that they had such

 4 plans.  You didn't see any documentation, did you?

 5      A.  I don't recall.

 6      Q.  Sitting here today, you do not recall seeing

 7 any document that laid out PacifiCare's pre-merger

 8 plans to reduce staffing?

 9      MR. KENT:  Objection, asked and answered.

10      THE COURT:  Sustained.

11      MR. STRUMWASSER:  Q.  Do you know how many staff

12 positions PacifiCare had planned to reduce before

13 United acquired PacifiCare?

14      A.  Not that I recall.

15      Q.  Do you have any information at all regarding

16 the timing of PacifiCare's plans to reduce staffing?

17      A.  Specifically, no.  But 2006, I do recall

18 discussions on that.  And that seemed perfectly

19 reasonable to me, given what I saw happening again in

20 the industry on trying to become more efficient in

21 their processes.  So it seemed reasonable.

22      Q.  I'm sorry.  When you say, "but 2006 I do

23 recall discussions on that," does that mean you

24 remember something from 2006 or you recall seeing

25 evidence of discussions that were held in 2006?
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 1      A.  I recall discussions about implementing

 2 staffing adjustments to several different processes

 3 within PacifiCare.

 4      Q.  But that was post merger, right?

 5      A.  No, no.  I recall specifically discussions

 6 about needing to outsource eligibility or functions in

 7 the group services area to ACS.  And I also know that

 8 there were discussions going on with ACS regarding the

 9 mailroom automation.

10      MR. KENT:  Would this be a good time to break?

11      MR. STRUMWASSER:  Almost.

12      THE COURT:  Okay.  Yes.

13      MR. STRUMWASSER:  Q.  When do you understand the

14 deal closed, the acquisition closed?

15      A.  December 2005.

16      Q.  Did you ever see any documentation or any oral

17 accounts written down that indicated the pace of those

18 personnel reductions that were projected by PacifiCare

19 pre-merger?

20      A.  No, I don't recall the pace.

21      Q.  And you performed no independent analysis of

22 PacifiCare's pre-acquisition staffing plans, did you?

23      A.  No, I didn't think it was material in my

24 review, other than taking it for face value.

25      Q.  And you don't have any numbers associated with
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 1 that?  You don't recall the numbers of staff positions

 2 that were going to be saved, do you?

 3      MR. KENT:  Asked and answered.

 4      THE COURT:  I'll allow it.

 5          Do you recall?

 6      THE WITNESS:  I don't recall.  It was more

 7 important to me to look at the events and what the

 8 plans were that they were pursuing.

 9      MR. STRUMWASSER:  Q.  And you did not examine any

10 documents indicating the pace of those events, the

11 timing of those events, correct?

12      A.  Not that I recall.

13      MR. STRUMWASSER:  This is a good place, your

14 Honor.

15      THE COURT:  Okay.  We're going to go with

16 Mr. McNabb tomorrow morning at 9:00?

17      MR. KENT:  Absolutely.

18      MR. STRUMWASSER:  Thank you, your Honor.

19          (Whereupon, the proceedings recessed

20           at 3:50 o'clock p.m.)

21

22

23

24

25
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 1 Tuesday, August 16, 2011             9:03 o'clock a.m.

 2                         ---o0o---

 3                   P R O C E E D I N G S

 4      THE COURT:  This is on the record before the

 5 Insurance Commissioner of the State of California in

 6 the matter of PacifiCare Life and Health Insurance

 7 Company.  This is OAH Case No. 2009061395,

 8 Agency No.  UPA 2007-00004.  Today's date is August

 9 16th, 2011.

10          Counsel are present.  Respondent is present in

11 the person of Ms. de la Torre.

12      MR. KENT:  Yes.

13      THE COURT:  And we're still on the

14 cross-examination of Mr. McNabb.

15      MR. STRUMWASSER:  Thank you, your Honor.

16                       RICK McNABB,

17          called as a witness by the Respondent,

18          having been previously duly sworn, was

19          examined and testified further as

20          hereinafter set forth:

21      CROSS-EXAMINATION BY MR. STRUMWASSER (Resumed)

22      MR. STRUMWASSER:  Q.  Good morning, Mr. McNabb.

23      A.  Good morning, Mr. Strumwasser.

24      Q.  On Page 1 of your report under

25 "Qualifications" you say that you led the total IT
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 1 rebuild of the federal employees program healthcare

 2 operations, right?

 3      A.  Yes, regarding Blue Cross Blue Shield's

 4 portion.

 5      Q.  In the second bullet, you say that you led

 6 consolidation of Cigna Healthcare's 22 separate claims

 7 platforms into two, right?

 8      A.  Yes.

 9      Q.  When was that Cigna consolidation?

10      A.  That Cigna consolidation was -- I don't have

11 the specific years.  It was '96 to '98, in that time

12 period, in -- yes.

13      Q.  Okay.  Were you involved in a subsequent Cigna

14 consolidation?

15      A.  I was involved in the design of what they

16 called a Cigna transformation, but I left and migrated

17 over to the FEP after working on the initial planning

18 of that transformation.

19      Q.  The late '90s one you referred to, was that a

20 more or less successful integration than the PacifiCare

21 integration into United, in your opinion?

22      MR. KENT:  Objection, vague, overbroad.

23      THE COURT:  Overruled.

24          If you know.

25      THE WITNESS:  I don't really know how to answer
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 1 that.  If you look at just simple parameters of did

 2 they come up with a strategy regarding HMO and PPO life

 3 products, getting down to their two platforms, they

 4 were very similar.  They did complete the

 5 consolidation, so I think -- I think they were similar

 6 in nature.

 7          Now, Cigna was post merger whereas PacifiCare

 8 was -- PacifiCare started earlier than the Cigna

 9 consolidation in their efforts.  Those platforms stayed

10 out there for quite some time.

11      MR. STRUMWASSER:  Q.  I understand that answer to

12 go to whether the integrations were similar.  But my

13 question was, was the PacifiCare integration as

14 successful as the Cigna integration?

15      A.  I couldn't answer that, given the generalities

16 of that, to compare them.  They both completed their

17 tasks.

18      Q.  So is it your testimony, then, that the

19 general phrase "successful or unsuccessful integration"

20 is too general to have meaning?

21      A.  Success typically is defined by each company

22 and what their goals were at the time they were trying

23 to achieve.

24      Q.  I want to be clear here.  I'm asking your

25 criterion for success.



19972

 1      MR. KENT:  Objection, vague.  Success of what?

 2      MR. STRUMWASSER:  Integration.

 3      MR. KENT:  What circumstances?

 4      THE COURT:  I'm going allow it.  He's an expert.

 5      THE WITNESS:  Well, let me be clear, my success is

 6 not how I rate my company's success.  I want to make

 7 sure we deliver to it.  But my success is to complete

 8 the job I started to do and to meet the goals and

 9 objectives.  So that is my success.

10      MR. STRUMWASSER:  Q.  You said, "My success is not

11 the company's success"?

12      A.  I can't answer for what companies define their

13 personal success to be.  My personal success is when a

14 company gives me a task to do and they give me criteria

15 for that task, that's how I measure my success.

16      Q.  But I'm asking your criteria for a company's

17 success.  You've come in here and you've testified that

18 the PacifiCare integration was, in your opinion, a

19 success, correct?

20      A.  Yes, that's correct.

21      Q.  And I'm asking you now whether the Cigna

22 integration was more or less of a success than the

23 PacifiCare integration?

24      A.  They're not comparable.  But in my words, they

25 completed and it was a success and they did complete
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 1 and met -- I believe Cigna met their objectives.  Now,

 2 those objectives may not have been the same as

 3 PacifiCare's, but they met their objectives.

 4      Q.  I thought you testified a moment ago that they

 5 were very similar in integrations.

 6      MR. KENT:  Misstates the prior testimony.

 7      THE COURT:  Overruled.

 8      MR. STRUMWASSER:  Q.  Is that not your testimony,

 9 that they were very similar?

10      THE COURT:  I'm overruling it.  He's an expert.

11      THE WITNESS:  So, okay.  They had similarities.

12 Actually, they dealt with claim consolidations.  That

13 was a similar issue.  That's the only similarity.

14      MR. STRUMWASSER:  Q.  So am I correct, then, that

15 you are not prepared to say which of those two

16 integrations was more successful in your opinion?

17      A.  That -- according to the company's criteria,

18 they were both successful.  I can't say specifically

19 which one was more successful.  That's a subjective

20 call.  In my words, if they complete the goals and

21 objectives that were set out to be completed, they are

22 a success.

23      Q.  So your opinion is that the two were equally

24 successful?

25      A.  That's not what I'm saying.  I'm saying I



19974

 1 cannot compare them at that level because those are

 2 subjective comparisons.  In my word, they were success

 3 at the highest level if they complete -- if they

 4 complete the objectives.  Are they equally successful?

 5 I don't know how to rate that.

 6      Q.  Okay.  So one last try.  Just want to make

 7 sure that we have this fixed, and then we'll move on.

 8          Is it your opinion that the Cigna integration

 9 was more successful, the PacifiCare integration was

10 more successful, they were equally successful, or you

11 just don't have an opinion?

12      A.  My opinion is they are successful.  There are

13 plenty of other integrations that aren't successful or

14 less successful.  But when you complete, by that

15 criteria, if you complete the tasks you set out to do

16 to meet your objectives, that is my personal criteria

17 for success.

18      Q.  I'm sorry.  I'm going to try this one more

19 time.  You are not offering the opinion that the Cigna

20 integration was more successful than the PacifiCare

21 integration; is that correct?

22      A.  That is correct.

23      Q.  And you are not offering the opinion that the

24 PacifiCare integration was more successful than the

25 Cigna; is that correct?
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 1      A.  That is correct.

 2      Q.  You are not offering the opinion that they are

 3 were equally successful; is that correct?

 4      A.  By measurement, yes, that's correct.

 5      Q.  Now, in 2002, there was a consolidation of

 6 Cigna Healthcare's 22 separate claims platforms into

 7 two, wasn't there?

 8      A.  No.  I wasn't there in 2002.

 9      Q.  You were not at Cigna?

10      A.  No.

11      Q.  You were at Cap Gemini?

12      A.  I was at Cap Gemini working for the federal

13 employees program at that point in time.

14      Q.  Who is Andrea Anania, A-N-A-N-I-A?

15      A.  I believe she's a Cigna executive, but I don't

16 know the name specifically.

17      Q.  Do you recall her to have been in charge of

18 the IT consolidation at Cigna?

19      A.  No.

20      Q.  Mr. McNabb, are you familiar with the magazine

21 CIO or the publication CIO?

22      A.  Yes, yes.

23      Q.  The "CIO" in that title stands for chief

24 information officer?

25      A.  Yes.
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 1      MR. STRUMWASSER:  I'd like to have marked as our

 2 next in order an article from CIO.

 3      THE COURT:  Next in order --

 4      MR. GEE:  1114, your Honor?

 5      THE COURT:  I have 1115.

 6      MR. GEE:  Our mistake.

 7      THE COURT:  1115 is March 15, 2003 CIO article

 8 "Integration Management."

 9          (Department's Exhibit 1115 marked for

10           identification)

11      MR. STRUMWASSER:  Q.  Are you ready?

12      A.  I am.

13      Q.  Have you seen this article before?

14      A.  I have not.

15      Q.  Now, this refers to the consolidation of 15

16 legacy systems into two platforms.  Do you see that?

17      A.  Yes, I do.

18      Q.  And you're confident that is not the

19 consolidation into two platforms that you testify about

20 in your report?

21      A.  Yes, I am confident.

22      Q.  If you look at the third page, third

23 paragraph, it says that -- it attributes to Ms. Anania

24 that "...the company hired Cap Gemini Ernst & Young to

25 help implement the change management and business
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 1 processes involved."

 2          Are you aware that in 2002 Cap Gemini was

 3 involved in this project?

 4      A.  Yes, I was.

 5      Q.  Did anybody suggest that, as someone who had

 6 done work previously with Cigna, that you would be a

 7 logical person to head this project?

 8      A.  It was suggested at the time, but I was

 9 running the federal employees program rebuild at that

10 point.  And actually, that conversation was really a

11 1999-'98 conversation.

12      Q.  About whether you should do the 2002

13 integration?

14      A.  This article doesn't state the facts or it

15 doesn't paint the picture the way it transpired.  So

16 2002 was a totally different project than the projects

17 that I was associated with in the '95-to-'98 time

18 frame.

19      Q.  You testified a little while ago that you were

20 involved in a project that consolidated 22 disparate

21 systems into two.  What were those two platforms?

22      A.  The one is referenced in the article, Pro

23 Claim.  The other one was an Erisco TriZetto platform

24 at the time for non-HMO business.

25      Q.  PPO business?
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 1      A.  PPO life business, indemnity business.

 2      Q.  And the first one that you referred to, I'm

 3 sorry?

 4      A.  Is Pro Claim that's referred here.  So as you

 5 can see, it's acting as if this was an established

 6 engine in 2002.  Pro Claim was actually selected by my

 7 project team in, you know, the '97 time frame from one

 8 of Cigna's acquisitions at that time.

 9      Q.  So what were the two platforms you

10 consolidated into in the integration that's the --

11 referred to in your report?

12      MR. KENT:  Asked and answered.

13      THE COURT:  Sustained.

14      MR. STRUMWASSER:  I'm sorry.  My last question was

15 what were these two -- I'm sorry.  The answer that I

16 got had to do with these two -- has to do with the two

17 platforms that are referred to in the article.

18          I'm now trying to get him to tell me what are

19 the two he was involved in.

20      THE COURT:  I think what's what he just said.

21          Is that not correct?

22      THE WITNESS:  Yes, that's correct.

23      MR. STRUMWASSER:  Thank you.  I misunderstood.

24      Q.  Then what are the two platforms that are

25 referenced in this article?
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 1      A.  Pro Claim and Power MHS.

 2      Q.  And Power MHS is what?

 3      A.  It's another claims engine that's sold by a

 4 company I believe named DST.

 5      Q.  What kind of claims is it used for by Cigna?

 6      A.  At this point, I have no earthly idea what

 7 they put on that engine.  Again, I believe Power MHS

 8 was also brought in by a future acquisition.  And

 9 that's what's missing also in the discussion.

10          They were on an acquisition binge during that

11 period of time, so there were a number of new

12 acquisitions that came in after the time I left.

13      Q.  So Power MHS was one of the two platforms that

14 you were involved in consolidating into; is that

15 correct?

16      A.  No, that's not what I said.

17      Q.  I'm having trouble with this.

18      THE COURT:  I don't know why, Mr. Strumwasser.

19 He's been very clear about what he said.  It's not one

20 of the ones.  And there's pieces missing from the

21 article, which is what always happens with these kind

22 of articles.  He told you the two he was involved in.

23 He thinks there was some future acquisition that's

24 missing from the article, and that's how they got the

25 MHS program.
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 1          And if you want to reread his testimony, feel

 2 free, but this isn't going anywhere.

 3      MR. STRUMWASSER:  Q.  Did you have any role at all

 4 in the 2002 integration?

 5      A.  I had no role.

 6      Q.  Were you consulted?

 7      THE COURT:  Were you consulted?

 8      THE WITNESS:  No, I was not.

 9      MR. STRUMWASSER:  Q.  Mr. McNabb, in your report,

10 you talk about the do no harm principle.  Do you recall

11 that?

12      A.  Yes, I do.

13      Q.  And you say that the integration teams at

14 PacifiCare and United worked under an explicit do no

15 harm principle, correct?

16      A.  Yes.

17      Q.  And in your direct testimony, Mr. Kent showed

18 you 5599 and directed your attention to Page 9177.  Do

19 you recall that?  Do you have 5599 handy?

20      A.  Let me look it up.  I don't have the exhibit

21 numbers memorized.

22      Q.  I'll just hand out a copy.  Don't worry about

23 it.

24          So Mr. Kent took you to 5197.  Do you have

25 that page handy -- excuse me, 9197.
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 1      A.  9177?

 2      Q.  9197 -- 9177, sorry.

 3      MR. KENT:  It's Page 8 of the document itself,

 4 using the document pagination.

 5      THE WITNESS:  Thank you.

 6      MR. STRUMWASSER:  Q.  And asked you some questions

 7 about the last bullet in the left panel, the do no harm

 8 guiding principle.  Do you recall that?

 9      A.  Yes, I do.

10      Q.  Now, first let me ask you, 5599, this exhibit

11 is not listed in Appendix C to your report, is it?

12      A.  No, it's not.

13      Q.  At the time you filed your report, had you

14 reviewed this document?

15      A.  I can't recall.  I believe so, yes.  But I

16 don't specifically remember.

17      Q.  Do you know whether this document was -- at

18 the time you filed this report, your report, this

19 document was, in your view, supportive of its

20 conclusions?

21      A.  Let me make sure I understand the question.

22      Q.  Let me withdraw it and do it this way.

23          Were you relying on this report back when you

24 filed your written report -- excuse me.  Were you

25 relying on this exhibit when you filed your written
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 1 report to support the conclusions in your report?

 2      A.  No, not solely.

 3      Q.  Now, the do no harm bullet on the left side

 4 there gives three examples of harms in parentheses,

 5 right?

 6      A.  Yes.

 7      Q.  The first harm is harm to revenue, correct?

 8      A.  That's what it says.

 9      Q.  That would be harm to the company's bottom

10 line, correct?

11      A.  I would assume so.

12      Q.  Second harm is a harm to cost, right?

13      A.  Yes.

14      Q.  And that again would be a bottom line concern,

15 correct?

16      A.  Yes.

17      Q.  Then the third harm, just before the "et

18 cetera" is service, right?

19      A.  Yes.

20      Q.  And you read that to refer to customer

21 service?

22      A.  No, not necessarily.  I read it as a very

23 broad statement of all processes, all service-related

24 processes, which could include customer service, but it

25 could be more.
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 1      Q.  What other forms of service do you think it

 2 covers?

 3      A.  It could be claim timeliness, claim turnaround

 4 time.

 5      Q.  Anything else?

 6      A.  It could be anything related to what a company

 7 does, so I don't have any specifics, no.

 8      Q.  Now, these three harms, they're not listed in

 9 alphabetical order, are they?

10      MR. KENT:  Objection, relevancy.

11      THE COURT:  I'll allow it, but my goodness.

12      THE WITNESS:  No, they're not.

13      MR. STRUMWASSER:  Q.  Do you read these three

14 harms to be listed in order of importance to the

15 company?

16      MR. KENT:  No foundation.

17      THE WITNESS:  No.

18      THE COURT:  I'll let the answer stand.

19      MR. STRUMWASSER:  Q.  What do you understand the

20 order to be based on if you have any understanding?

21      MR. KENT:  No foundation, calls for speculation.

22      THE COURT:  Do you know?

23      THE WITNESS:  No.

24      THE COURT:  All right.  Sustained.

25      MR. STRUMWASSER:  Q.  As to what is in 5599, is it
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 1 your opinion that a reference in that PowerPoint

 2 presentation is evidence that the principle was

 3 observed in the integration?

 4      A.  Solely, no.

 5      Q.  At all?

 6      A.  Yes, I believe it was.  I have other beliefs

 7 that people executed or took into account this

 8 principle.

 9      Q.  But my question to you is do you believe that

10 the enumeration of that bullet in this PowerPoint is

11 evidence that the do no harm principle was actually

12 observed?

13      A.  Not solely, no.

14      Q.  At all?  You think it does indicate that it

15 was observed in part?

16      MR. KENT:  Asked and answered.  The witness said

17 yes.

18      THE COURT:  I'll allow it as clarification.

19      THE WITNESS:  Yes.

20      MR. STRUMWASSER:  Q.  The date of this document is

21 January 10-11, 2006 correct?

22      A.  Yes.

23      Q.  About three weeks into the merger?

24      A.  Yes.

25      Q.  Is it your testimony that this document could
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 1 shed light on whether the do no harm principle was

 2 actually observed in implementation?

 3      A.  I don't understand that question.  Could you

 4 rephrase?

 5      Q.  Is it your testimony that the inclusion of

 6 that bullet in a document that was issued in

 7 January 10-11 of 2006, three weeks into the merger, is

 8 capable of indicating whether the do no harm principle

 9 was actually observed in implementation of the

10 integration?

11      A.  As evidence, no.

12      Q.  You said in your oral testimony that

13 Exhibit 516 was evidence that the integration teams did

14 in fact apply this do no harm principle, didn't you?

15      A.  I don't recall Exhibit --

16      MR. STRUMWASSER:  I'm handing out copies of 516,

17 your Honor.

18      MR. KENT:  I think when the witness was looking at

19 it before, it was 533.

20      THE COURT:  Not 516?

21      MR. STRUMWASSER:  It's 516.

22      MR. VELKEI:  533, your Honor, is one we

23  reprinted and --

24      THE COURT:  I remember.

25      MR. STRUMWASSER:  Q.  Do you recall testifying
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 1 about 516?

 2      A.  Yes, I do.

 3      Q.  You referred to the last page of 516, Bates

 4 6070.  Do you recall that?

 5      A.  Yes, I do.

 6      Q.  This is the "issues, risks, barriers" page,

 7 correct?

 8      A.  Yes.

 9      Q.  And you said you believed that the last

10  page -- this issues, risks, barriers page "showed that

11 the integration teams proactively identified, managed

12 and abated risks."  Do you recall that?

13      A.  Yes, I do.

14      Q.  Now, is it your understanding that this

15 issues, risks, barriers page is something that the

16 integration teams closely monitored in order to

17 proactively identify, manage and abate risks?

18      A.  I don't understand specifically.  Could you

19 re- -- could you clarify that by -- restate it.

20      Q.  You testified that this page was evidence that

21 the integration teams proactively identified, managed

22 and abated risks, right?

23      A.  Yes.

24      Q.  And I'm asking you now, is it your

25 understanding that, in doing so, in using the
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 1 information on this page, that the integration teams

 2 closely monitored the information on this page in order

 3 to proactively identify, manage and abate risks?

 4      A.  Yes, I believe -- I don't know what your

 5 definition of "closely" is, but I do believe the

 6 integration teams incorporated this into their

 7 day-to-day work and did use it as a management tool to

 8 abate risk, identify and abate risks.

 9      Q.  Have you seen other versions, other -- this

10 table from other dates of reports?

11      A.  Not that I recall.  I know it was a living

12 document.

13      Q.  By "living document," you mean?

14      A.  "Living document" to me is updated,

15 continuously updated.

16      Q.  And the actual act of continuously updating is

17 evidence of close monitoring and proactive

18 identification, management, and abatement of risk?

19      A.  I don't understand the definition of "close,"

20 but I would say yes, it's evidence to me that people

21 are managing and working with the document.

22      Q.  And would the absence of updating be evidence

23 that they were not proactively identifying, managing,

24 and abating risks?

25      A.  Not necessarily.
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 1      Q.  So let me get this right.  If in fact they are

 2 updating this regularly, that's evidence that they are

 3 proactively identifying, managing, and abating risk,

 4 right?

 5      A.  Yes.

 6      Q.  But if they're not updating it regularly,

 7 that's not evidence that they're not proactively

 8 identifying, managing and abating risk; is that your

 9 position?

10      A.  It's just evidence that there may or may not

11 be a risk at that point in time.

12      Q.  Okay.  So it is not in fact evidence that they

13 are not proactively identifying, managing and abating

14 risk, right?

15      THE COURT:  Is the double-negative a problem?

16      THE WITNESS:  Yes.

17      THE COURT:  All right.  Do you want to rephrase?

18      MR. STRUMWASSER:  Sure.

19      Q.  Although how is not obvious at the moment.

20          If it turns out that this page was not

21 regularly updated, your opinion would be that they

22 still proactively identified, managed, and abated risk;

23 is that correct?

24      A.  Yes, it is.

25      Q.  Let's talk about this page.  It's got nine
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 1 issues listed, right?

 2      A.  Yes.

 3      Q.  And then there's a column for the team or

 4 teams that are -- that have responsibilities for that

 5 item; is that correct?

 6      A.  That is correct.

 7      Q.  And then there's a short description and a

 8 description, correct?

 9      A.  Yes, that's what it says.

10      Q.  And then there's a column for potential impact

11 which is populated by the words "high" and "medium."

12 Do you see that?

13      A.  Yes.

14      Q.  Is it your assumption that there would also be

15 a "low" if there had been any low?

16      A.  Yes.

17      Q.  Then there's another column for priority.  So

18 is it your understanding those would also be high,

19 medium or low?

20      A.  Yes.

21      Q.  Then there's another column, "target

22 Resolution Date," which has a date field or a "tbd"?

23      A.  Yes.

24      Q.  "Tbd" standing for "to be determined"?

25      A.  Yes.
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 1      Q.  And then there is a "Comments" column, right?

 2      A.  Yes that's correct.

 3      Q.  Let's look at the first issue.  And the

 4 description says, "Our savings are largely dependant on

 5 our existing platform migration assumption.  UT/UP has

 6 not given indication that our schedule can not be met,"

 7 two words, "however has deemed it to be risky.  Until

 8 we are told that our schedule can not be met, we

 9 continue to use our existing assumptions."  Do you see

10 that?

11      A.  I do.

12      Q.  So the risk being identified here is that the

13 savings projected, the synergy savings, were dependant

14 on an existing platform migration, correct?

15      A.  Yes, I could assume that.

16      Q.  And this entry refers to UT/UP.  You know what

17 UT/UP stands for, right?

18      A.  I think so.

19      Q.  Take a shot.

20      A.  UT would be United Technologies.

21      Q.  Mm-hmm.

22      A.  UP would be -- I don't know what UP is.

23      Q.  Would you accept United Platforms?

24      A.  Sounds reasonable.

25      Q.  So UT/UP has deemed the migration schedule to
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 1 be risky, correct?

 2      A.  Yes.

 3      Q.  You would agree, would you not, that there's

 4 no indication on this page that these integration teams

 5 are doing anything to address the risk, correct?

 6      A.  No, I can't assume that.

 7      Q.  Where do you see anything on this page

 8 indicating that the integration teams are doing

 9 anything to address this risk?

10      A.  Well, I don't.  So I can't assume that this is

11 telling what's happening.  I'm seeing this is basically

12 just a statement of fact.

13      Q.  You would agree that there are no statements

14 of fact here to indicate that they are doing anything

15 to address the risk, right?

16      A.  Correct, but I don't know that they're not.

17      Q.  Understood.  In fact, they're waiting to be

18 told by UT/UP whether or not the migration schedule can

19 be met, correct?

20      A.  Correct.

21      Q.  Until they are told, they are saying that they

22 are going to continue to use the existing assumptions,

23 correct?

24      A.  Correct.

25      Q.  Do you know who AJ Labuhn is or Labuhn?
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 1      A.  I have heard the name.

 2      Q.  One of the leaders of the Uniprise integration

 3 team?

 4      A.  I believe so.

 5      Q.  Did you review his testimony?

 6      A.  Yes.

 7      Q.  All of it?

 8      A.  I believe I only reviewed his direct.

 9      Q.  By "direct" you mean the questions that were

10 asked of him by PacifiCare?

11      A.  Yes.

12      Q.  You had access to the cross?

13      A.  I might have.  Yes, I had access to the cross.

14      Q.  Were you aware that, when asked about this

15 very issue, that he testified he had no knowledge about

16 whether the migration schedule referenced here was

17 risky?

18      MR. KENT:  No foundation.

19      THE COURT:  Overruled.

20      THE WITNESS:  Could you ask the question again,

21 please.

22      MR. STRUMWASSER:  Q.  Are you aware -- and let's

23 just be clear, were you aware when you filed your

24 report that, when asked about this very issue, the

25 question of the riskiness of the platform migration,
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 1 Issue No. 1, he testified that he had no knowledge

 2 about whether the migration schedule referenced here

 3 was risky?

 4      A.  I don't recall that specific testimony.

 5      Q.  Is it your opinion that the item in that row,

 6 Issue No. 1, demonstrates that the integration teams

 7 were proactively identifying, managing, and abating

 8 risks?

 9      A.  Yes, it does.  It -- when you work on projects

10 of this sort -- and to be honest with you, I don't

11 recall what the date of this report, when it was

12 generated, but somebody put this in as a placeholder.

13          It doesn't indicate to me that this didn't

14 evolve over time.  It was important for me to see that

15 this was put out there.  The fact that this was put out

16 there probably, most likely, facilitated a set of

17 discussions ongoing.  I can't tell, but the fact it's

18 out there as a placeholder, I'm encouraged by.

19          And I think my other interpretation here is at

20 best they took a conservative approach here.

21      Q.  First of all, do you see the date of the

22 document here?

23      A.  I can't.

24      Q.  You've got the magnifying glass.  Take a look

25 at the bottom of the document, center.
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 1      A.  Okay.  You're saying at the bottom center?

 2      Q.  Mm-hmm.  The footer.  Why don't you read the

 3 footer to us.

 4      A.  Are you talking about "11-07-06," is that what

 5 that is?

 6      Q.  Yep, "_FIT_Operations Synergy Working Doc"?

 7      A.  Yeah.

 8      Q.  You understand that to be the date,

 9 November 7, '06?

10      A.  Okay.  That sounds reasonable.

11      Q.  You referred to this as a placeholder.  When

12 you have an issue and you put a placeholder in a status

13 document, does that indicate that the issue is being

14 held in abeyance for further developments, or does that

15 indicate that they are proactively addressing the

16 issue?

17      A.  It tells me that when it is formally

18 documented I assume, and it's a good assumption, that

19 people are aware of it and it's being worked.

20          Now, I don't know specifically what happened

21 with this comment, but I have no indication overall

22 that this comment was a problem at all.

23      Q.  You said that you thought that it was put in

24 as a placeholder and "It didn't indicate to me that,"

25 your words were, "It doesn't indicate to me that this



19995

 1 didn't evolve over time."  Do you remember that

 2 testimony?

 3      A.  Yes.

 4      Q.  And so, to confirm that this was evidence of

 5 proactive management of risks, you would want to see

 6 evidence that this entry did in fact evolve over time,

 7 correct?

 8      A.  In the evidence I reviewed is this whole

 9 subject area did evolve over time.

10      Q.  Did you review anything to indicate that this

11 table ever evolved over time?

12      A.  I did not audit each specific issue as it

13 evolved.  What my purpose of my review was, was there

14 different points in time where I could see changes in

15 it?  Could I see evidence that people were working the

16 list?  I did do that, then, specifically on the subject

17 you're bringing up, didn't indicate there was any

18 negative outcome from this at all.

19          You know, this could be as simple as they

20 never removed it once it was resolved.  But I know the

21 documents evolved over time.  And the fact that it was

22 documented gives me -- I feel good about seeing things

23 documented.

24      MR. STRUMWASSER:  May I have the question read

25 back to the witness?  And then I'd like an answer to
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 1 the question, please.

 2      MR. KENT:  Objection, argumentative.

 3      THE COURT:  It's all right.  Let me hear the

 4 question.

 5          (Record read)

 6      THE WITNESS:  Yes, I did.

 7      MR. STRUMWASSER:  Q.  What did you observe to

 8 indicate that this table evolved over time?

 9      A.  I looked at multiple dates.

10      Q.  Multiple dates?

11      A.  Or multiple tables.

12      Q.  Did you look at multiple examples of this

13 living documents table?

14      A.  Yes, I believe I did.

15      Q.  And you observed that this entry evolved over

16 time?

17      A.  No, I did not review this entry over time.

18      Q.  Did you assess whether any of the entries on

19 this page evolved over time?

20      A.  No.  I reviewed dates and overall tables, but

21 I did not trace entries over time.

22      Q.  Let's look at Issue No. 2, "System

23 enhancements required to PHS systems to achieve savings

24 in the short term."  Do you see that?

25      A.  Yes.
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 1      Q.  So the issue here is achieving short-term

 2 savings, correct?

 3      A.  I would assume, but I don't know the specifics

 4 underneath this.

 5      Q.  And the comments say, "UT/UHT engaged and

 6 working with Product," capitalized "Product," dash,

 7 "key dependency."  Do you see that?

 8      A.  Yes.

 9      Q.  Do you know what the phrase "key dependency"

10 means in this context?

11      A.  Not in particular.

12      Q.  And it is your opinion that this entry

13 reflects that risks are being proactively identified,

14 managed and abated, correct?

15      A.  Yes.

16      Q.  Item 3, "RIMS inability to auto calculate

17 retroactivity perpetuates reconciliation issues."  Do

18 you see that?

19      A.  Yes.

20      Q.  This does appear to be identification of a

21 risk, correct?

22      A.  Yes.

23      Q.  And it's a risk that claims may be incorrectly

24 paid, correct?

25      A.  I can't tell by this definition if that's
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 1 absolutely true.

 2      Q.  Don't know one way or the other?

 3      A.  No, not by this bullet detail.

 4      Q.  You would agree that, in principle,

 5 auto-calculation of retroactivity -- strike that.

 6          You would agree that reconciliation issues

 7 have the potential to cause claims to be incorrectly

 8 processed?

 9      MR. KENT:  Objection, vague, no foundation.

10      THE COURT:  I'll allow it.  If he knows.

11      THE WITNESS:  I don't understand the question.

12      MR. STRUMWASSER:  Q.  What do you understand the

13 phrase "reconciliation issues" to be in the context of

14 the RIMS platform?

15      A.  I don't know enough of the specifics to answer

16 anything regarding what's going on underneath this

17 description.

18      Q.  So you really don't know what this issue is,

19 right?

20      A.  No, it wasn't necessarily significant to my

21 overall review.

22      Q.  So this entry at least does not demonstrate to

23 you that a risk was proactively managed and abated,

24 does it?

25      A.  It demonstrates what I looked at, was did they
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 1 have a methodology that they were managing to.  It was

 2 insignificant to me as to what they were doing from a

 3 root cause analysis.

 4          I felt and reviewed that issues were being

 5 identified and worked.  And it was important to me to

 6 see that they were putting on a risk log.  But did I

 7 look and do root cause analysis of these issue by

 8 issue?  No, I did not.

 9      Q.  So it is unimportant to the opinions you've

10 expressed here whether or not the company is actually

11 correctly pursuing root causes for these problems?

12      A.  No.  It's very important to me.  And I believe

13 they -- in my review, issues were being identified,

14 issues were being worked.

15          This specific one -- there's issues in various

16 parts of this integration.  We're not arguing that.

17 I'm not arguing that.  My issue was were they being

18 effectively worked.  I believe they were.

19      Q.  So it is your opinion that this entry does in

20 fact indicate proactive management of this risk,

21 correct?

22      A.  Yes.

23      Q.  You don't know whether they were in fact

24 effectively pursuing root causes with respect to this

25 risk, correct?
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 1      A.  Do I effectively understand what actually they

 2 did here on this one?  I do not, so.

 3      Q.  But you have testified just a moment ago that

 4 knowing whether they were effectively pursuing root

 5 causes is important to your opinion about whether or

 6 not the company was proactively managing this risk,

 7 right?

 8      A.  Yes.  And I reviewed process.  I did not

 9 necessarily in all cases look at results.  But I did

10 look at results overall.  And I was satisfied that this

11 issue, right or wrong, had no -- you know, at this

12 level -- I assessed at the overall operating level, and

13 I was satisfied with the results coming out at that

14 level.

15      Q.  What is the overall operating level relevant

16 to this item?

17      A.  There is no correlation to this item here.

18      Q.  Is there a correlation between items on this

19 table and overall operating level?

20      A.  I can't answer that question.  I don't know.

21      Q.  So when you said, "But I did look at results

22 overall.  And I was satisfied that this issue, right or

23 wrong, had no -- you know, at this level -- I assessed

24 at the overall operating level, and I was satisfied

25 with the results coming out at that level," you don't
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 1 know what the overall operating level for any of these

 2 nine issues is, do you?

 3      A.  I did not perform any root cause analysis on

 4 these nine issues.  But I did look at issues throughout

 5 the project.  And I was satisfied that they were

 6 working them satisfactorily at an operations level.

 7      MR. STRUMWASSER:  May I have the question read

 8 back, please?

 9      THE COURT:  Sure.

10          (Record read)

11      MR. KENT:  Asked and answered.  He's answered

12 that.

13      THE COURT:  What was the answer?

14          (Record read)

15      THE COURT:  So the answer is no?

16      THE WITNESS:  Yes.  No.

17      MR. STRUMWASSER:  Yes, the answer is no?

18      THE COURT:  Yes, I think that was the import of

19 that.

20      MR. STRUMWASSER:  Q.  Issue 4, "Lack of documented

21 P&Ps and training manuals to assist with movement to

22 offshore processing."  "P&P" is policies and

23 procedures?

24      A.  Yes, I would assume that's true.

25      Q.  And so this item is saying that there is a
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 1 lack of documentation for processes that are being

 2 identified for offshoring?

 3      A.  That's what it says.

 4      Q.  You understand this to refer to the customer

 5 service function?

 6      A.  I don't know specifically.

 7      Q.  You don't know whether this refers to the work

 8 that was given to Accenture in the Philippines?

 9      A.  I do not.

10      Q.  Can you tell from this document what was being

11 done about the problem?

12      A.  No, you cannot tell from this document what's

13 happening.

14      Q.  Nevertheless, you consider this table you have

15 cited as evidence that risk was being proactively

16 managed and abated, correct?

17      A.  Yes, and that's also based on my experience

18 that every project I have ever worked on, this is an

19 appropriate tool to document risks.  It does not

20 require you to document what's being worked behind the

21 scenes but evidence that things were being documented.

22 That's what it's based on, and that's what my

23 experience tells me.

24      Q.  Mr. McNabb, what is the target date for this

25 Item 4?
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 1      A.  For Item 4?  February 15th, 2006.

 2      Q.  And you agree with me this is a document dated

 3 November 7, 2006, correct?

 4      A.  Correct.

 5      Q.  So the target date has long passed when this

 6 document was generated, correct?

 7      A.  Well, that's not an indication it's not

 8 resolved.

 9      Q.  The target date has long passed when this

10 document was generated, right?

11      MR. KENT:  Asked and answered.

12      THE COURT:  I'll allow it.

13      THE WITNESS:  Would you restate the question,

14 please.

15      MR. STRUMWASSER:  Q.  The target date -- go ahead.

16          (Record read)

17      THE WITNESS:  Yes, but that's not an indicator

18 that this is not -- that this is still not a closed

19 issue.

20      MR. STRUMWASSER:  Q.  So you do not draw any

21 conclusion, then, from the fact that the target date

22 has been missed and that nobody has even updated this

23 entry for over eight months, correct?

24      MR. KENT:  No foundation.

25      THE COURT:  If you know.
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 1      THE WITNESS:  I do not know.

 2      MR. STRUMWASSER:  Q.  I don't know what "I don't

 3 know" means in this context.  I'm asking you whether

 4 you draw a conclusion from it.

 5      A.  My conclusion is the way this report is being

 6 utilized right now, the document -- the issue was

 7 resolved on 2/15.  It's just sitting out there as a --

 8 I don't know how this report necessarily was cut here,

 9 but that doesn't indicate to me that this issue wasn't

10 complete and resolved.

11      Q.  The 2/15 is not in a column called "Completion

12 Date," is it?

13      MR. KENT:  Objection, argumentative.

14      THE COURT:  Sustained.

15      MR. STRUMWASSER:  Q.  Your testimony is this is a

16 living document, right?

17      A.  Yes, it is.

18      Q.  In your experience, when there is a living

19 document, it gets updated regularly, correct?

20      A.  Yes.

21      Q.  And when a task that has been given a target

22 date is completed, that fact is recorded in a living

23 document, is it not?

24      A.  There's no indication that this was not

25 complete.
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 1      MR. STRUMWASSER:  Can I have an answer to my

 2 question?

 3      THE COURT:  Please read the question back.

 4          (Record read)

 5      THE WITNESS:  In my experience, yes.  But if

 6 you'll notice, this report doesn't have a completion

 7 date.

 8          I also will tell you there was an Excel tool

 9 that they utilized within United that had a much

10 broader set of information in that Excel file that may

11 not be printed out here.  So I can't answer that

12 question adequately looking at this piece of paper

13 only.

14      MR. STRUMWASSER:  Q.  Mr. McNabb, from anything

15 you've read, anything you've seen, anything you know

16 about this integration, is it your understanding that

17 the problem of lack of documentation -- lack of

18 documented P&Ps and training manuals to assist with

19 movement to offshore processing had in fact been

20 resolved by November 7, 2006?

21      A.  I don't know the answer to that.

22      Q.  Are you aware of any problems that PacifiCare

23 and United were dealing with in November of 2006 that

24 implicated the lack of adequate documentation and

25 training materials?
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 1      A.  Specifically, I don't know anything about this

 2 issue.  But did I see any evidence regarding PLHIC?  I

 3 did not, other than some discussions around eligibility

 4 outsourcing and some missing special handling rules,

 5 which is implicit to documentation.  That is the only

 6 issue that I'm aware of regarding documentation.

 7      Q.  So you are aware that there was a

 8 documentation issue that was not resolved by November

 9 of '06 involving the eligibility function, correct?

10      MR. KENT:  Objection, no foundation, misstates the

11 prior testimony.

12      THE COURT:  Can you read the question back?

13          (Record read)

14      THE COURT:  If you know.

15      THE WITNESS:  I'm not aware of that specific date.

16 And I would like to also add that documentation -- it's

17 by default impacting documentation on lack of adequate

18 special handling rules being identified.  So...

19      MR. STRUMWASSER:  Q.  Are you aware of any issue

20 with respect to the adequacy of documentation and

21 training materials in November of 2006 with regard to

22 Lason?

23      A.  I don't recall specifically to the date.

24      Q.  Are you aware, Mr. McNabb, sitting here today,

25 that United and PacifiCare were conducting deep dives
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 1 and summits about Lason documentation as late as 2008?

 2      A.  I'm not aware of specific dates, but

 3 documentation, to be fair, is an operations issue as

 4 well.  There are documentation issues that happen in a

 5 company day in and day out.  I don't see a necessary

 6 correlation to that statement regarding the

 7 integration.

 8      Q.  That's a no, you're not aware?

 9      A.  I don't recall.

10      Q.  Are you aware that there were substantial

11 changes made in the documentation and training

12 materials made available to Lason later than November

13 of 2006?

14      A.  No, I'm not aware, but that wouldn't surprise

15 me.

16      Q.  Issue No. 5, "Offshore vendors capacity to

17 accommodate work," do you see that?

18      A.  Yes, I do.

19      Q.  And the comments say, "Engaging UHT and Global

20 Strategy team."  Do you see that?

21      A.  Sorry, I --

22      THE COURT:  It's in the "Comments."

23      THE WITNESS:  Yes, my magnifying glass is a

24 little -- yes, I see that.

25      MR. STRUMWASSER:  Q.  Can you determine from the
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 1 information on this page what is actually being done to

 2 address this issue?

 3      A.  No, I cannot.

 4      Q.  Nevertheless, it is your testimony that this

 5 entry, this Item 5 entry, is evidence that the teams

 6 are proactively managing and abating risk by telling

 7 other teams to get involved?

 8      A.  That is correct, and that is the purpose of

 9 this document, by actually highlighting it.

10      Q.  Again, we have a long-past-target resolution

11 date, correct?

12      A.  That is -- yes.  2/15.

13      Q.  And no indication if this issue was actually

14 resolved, correct?

15      A.  Not on this piece of paper.

16      Q.  Item 6, "Concern of critical leadership and

17 operations personnel may leave soon after closure of

18 the deal," do you see that?

19      A.  Yes.

20      Q.  And the comments say, "HCP engaged."  Do you

21 know what HCP is?

22      A.  No, I do not.

23      Q.  Can you tell from this document who or what

24 was being done to proactively manage and abate this

25 risk?
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 1      A.  No, I cannot.

 2      Q.  In fact, this risk was targeted for resolution

 3 January 20, '06.  Do you see that?

 4      A.  Yes.

 5      Q.  And we're now November of '06, and there's no

 6 indication that this risk has been managed or abated or

 7 completed, correct?

 8      A.  No indication whether it has or has not.

 9      Q.  Issue 7, "Adequate of UHG resources available

10 to support key initiatives," do you see that?

11      A.  Yes, I do.

12      Q.  Is it your opinion that the information

13 regarding this issue on this page demonstrates that

14 this risk was proactively managed and abated?

15      A.  I do not know the status of this issue

16 according to what's on this piece of paper.

17      Q.  So in the absence of knowledge about the

18 status of this item, you do not have the opinion that

19 this item listed here is evidence that risks were being

20 proactively managed and abated?

21      A.  Again, no, I do not have any information on

22 this specific issue.

23      Q.  No, I understand that.  My question was, given

24 that you don't, are you then saying you therefore are

25 not concluding that this specific item on this page is
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 1 evidence that risk -- this risk was being proactively

 2 managed and abated?

 3      A.  Yes, it is my opinion that this risk was being

 4 managed and abated by the fact that they documented the

 5 issue.

 6      Q.  8, "'Buy in' from PacifiCare Sales

 7 organization for deploying Provider offshore strategy,"

 8 do you see that one?

 9      A.  Yes.

10      Q.  And you believe that the information regarding

11 this issue demonstrate that this risk was being

12 proactively managed and abated, correct?

13      A.  By observing it on this piece of paper, yes.

14      Q.  And do you have any information regarding

15 whether the buy-in from the PacifiCare sales

16 organization was ever obtained?

17      A.  No, I don't know the status of this issue, no.

18      Q.  You don't know the status, and you don't know

19 whether the buy-in was ever obtained, correct?

20      A.  That is correct.  I don't know either way.

21      Q.  Item 9, "Requires approval to move to

22 functional organization to include standard approaches

23 and protocols to manage outbound calls," do you see

24 that?

25      A.  Yes, I do.
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 1      Q.  Do you have any information regarding whether

 2 this -- do you have any information about the status

 3 today of the required approval?

 4      A.  No, I do not.

 5      Q.  You believe that merely by listing this on

 6 this page that that is evidence that risk was being

 7 proactively managed and abated?

 8      A.  Yes, I do.

 9      MR. STRUMWASSER:  This is probably a good place.

10      THE COURT:  Sure.

11          (Recess taken)

12      MR. STRUMWASSER:  Q.  Mr. McNabb, you have your

13 copy of 516 in front of you, the document that we were

14 talking about before the break?

15      A.  Yes, I do.

16      Q.  I want you to hold onto that if you would,

17 please.

18          Show the witness a copy of 531, your Honor.

19      THE COURT:  Is that in my pile too?

20      MR. GEE:  No, it's not, your Honor.

21      THE COURT:  All right.

22      MR. STRUMWASSER:  Q.  Are you ready, Mr. McNabb?

23      A.  Yes, I am.

24      Q.  Sorry?

25      A.  Sorry.
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 1      Q.  Would you agree that this is a March 15, '06,

 2 version of the same living document, the 531 -- excuse

 3 me, 516, rather?

 4      A.  Yes, it appears.

 5      Q.  And so this is about eight months earlier than

 6 516?

 7      A.  Yes.

 8      Q.  So if you would just take a look at the last

 9 page, the corresponding table of issues, risks and

10 barriers.  Would you agree that, with the exception of

11 the footer containing a date, that this table is word

12 for word and number for number identical to its

13 counterpart in 516?

14      A.  Yes, it appears to be.

15      MR. STRUMWASSER:  Let me show the witness a copy

16 of 534 in evidence.

17      THE WITNESS:  Yes.

18      MR. STRUMWASSER:  Q.  Would you agree, Mr. McNabb,

19 that this is the January 5, 2007, version of the same

20 living document as 531 and 516?

21      A.  Yes, that's what it says.

22      Q.  And can you confirm for us that, with the

23 exception of the footer with the date, that the table

24 on -- at the last page in this case, on -- well,

25 Page 13 is word for word identical to the other two
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 1 versions of the same table?

 2      A.  Yes, it appears that way.

 3      Q.  Now, you testified this morning that you

 4 looked at multiple examples of this living document

 5 over time.  Do you recall testifying to that?

 6      A.  Yes, I do.

 7      Q.  Did you observe that any of those examples in

 8 which any entries on this table were different?

 9      A.  No, I didn't.  But it was not the totality of

10 everything I reviewed regarding issues and risks, as I

11 discussed in my direct.  There was also evidence of

12 many, many other documents, this being one example,

13 regarding advisory councils and the ops and technology

14 meetings discussing risks and how they were being

15 worked as well.

16      Q.  But you specifically cited this table of this

17 living document as evidence that the company was

18 proactively identifying, managing and abating risks,

19 didn't you?

20      A.  That's right.

21      Q.  And is that still your opinion based on what

22 you've seen today?

23      A.  Yes, it is.

24      Q.  And is it still your opinion that this table

25 in its various manifestations you've seen today is
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 1 evidence of the proactive identification, management

 2 and abatement of risks?

 3      A.  It is my opinion that this table, by the fact

 4 that they have documented risks and looking at all the

 5 totality of other documents associated risks, my

 6 opinion is they were effectively managing --

 7 documenting and managing risks on this integration

 8 effort.

 9      Q.  You also mentioned the three in a box

10 structure as an example of the do no harm principle

11 actually being applied, didn't you?

12      A.  Yes, I did.

13      Q.  And you said that it demonstrated this

14 principle being applied because there was a long-term

15 accountable person on the team, meaning the integration

16 team lead, who would be living with that decision.  Do

17 you see that -- do you recall that?

18      A.  Yes, I do.

19      Q.  So the evidence that the do no harm principle

20 was actually being applied by the integration is that

21 the structure of the three in the box included an

22 integration team lead, correct?

23      MR. KENT:  Objection, misstates the testimony.

24      THE COURT:  Can you repeat the question.

25          (Record read)
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 1      THE COURT:  I'll allow it.

 2      THE WITNESS:  No, not solely an integration lead.

 3      MR. STRUMWASSER:  Q.  But that was an element of

 4 it, correct?

 5      A.  Yes.

 6      Q.  Go back to 5599, if you would, please.  And

 7 let's go back to Page 8, the "Key Success Factors and

 8 Risks," and the "Do no harm" bullet at the bottom of

 9 the left panel.

10          Based upon your review, all of the materials

11 you've reviewed, do you believe that the integration

12 caused any harm to United's revenue?

13      A.  I don't have any direct correlation to answer

14 that question.

15      Q.  So far as you know, then, there was no harm

16 done to revenue because of the integration?

17      MR. KENT:  Objection, calls for speculation, no

18 foundation.

19      THE COURT:  If you know.

20      THE WITNESS:  I do not know how to answer that

21 question.

22      MR. STRUMWASSER:  Q.  Let me see if I can be of

23 help here.  If you have information that revenue was

24 harmed by the integration, I assume you will tell us

25 that.  If you have no information that revenue was



20016

 1 harmed, I expect you could tell us that.

 2          I'm not asking you to affirm that revenue was

 3 not harmed.  I'm just asking you, do you have any

 4 evidence that revenue was harmed?

 5      THE COURT:  One way or the other?

 6      MR. STRUMWASSER:  One way or the other.  Well,

 7 "harmed" I think is unidirectional.

 8      THE COURT:  Okay.

 9      THE WITNESS:  I do not have any evidence that

10 revenue was harmed by the integration.

11      MR. STRUMWASSER:  Q.  Do you have any evidence

12 that cost was harmed by the integration?

13      MR. KENT:  Objection, no foundation that the

14 witness has even considered the issue.

15      THE COURT:  Well, he's an expert.  I'll allow it.

16 I'm a little concerned about the word "cost."  But I'll

17 allow it.

18      MR. STRUMWASSER:  Q.  And just to clarify my

19 question, however it is you understand this bullet

20 which you called attention to uses the word "cost," do

21 you have any information that cost, as defined by that,

22 was harmed by the integration?

23      A.  I don't know how to answer that question.  I

24 don't know how to answer that question.  So...

25      Q.  What is your understanding of the term "cost"?
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 1      MR. KENT:  In the context of this particular page

 2 of this document?

 3      MR. STRUMWASSER:  Yes, this line.  Yes.

 4      THE WITNESS:  My understanding in the context of

 5 this document is -- would be related to expense.

 6      MR. STRUMWASSER:  Q.  Right.  So with that

 7 definition in mind, do you have any information that

 8 cost related to expense was harmed by the integration?

 9      A.  I do not have any evidence.

10      Q.  Do you have any evidence that service, as that

11 term -- as you understand that term to be used in this

12 bullet, was harmed by the integration?

13      A.  Yes, I have some evidence that service was

14 impacted, but I would say "harm" is a very interpreted

15 word here.

16      Q.  So there were, shall we say, negative impacts,

17 but whether they were severe enough to call harm, you

18 don't have an opinion on?  Is that your testimony?

19      A.  I don't know how to answer the word "harm."

20 And I don't know if there was anything directly

21 attributed to PLHIC integration other than what we've

22 already discussed.

23      Q.  Okay.  But I would like an answer to my

24 question.  You agree that there were aspects of service

25 that incurred some negative effect from the



20018

 1 integration; is that correct?

 2      A.  Yes, there were some issues out there that --

 3 I would use the words "had some service disruptions,"

 4 such as we've talked about in group services,

 5 eligibility.

 6      Q.  But you're not sure whether those issues would

 7 rise to the level of harm?  Is that your testimony?

 8      A.  I can't answer that question.  My

 9 understanding in this document, this was an

10 intent-based principle.

11      Q.  And my question to you is whether the intent

12 was realized.  So I will ask you again.

13          Do you have any -- do you or do you not

14 believe that service was harmed as -- or do you have no

15 opinion on that question?

16      A.  I don't have enough information to understand

17 how to answer that question.  I do feel very

18 comfortable that I felt, in reviewing the

19 documentation, that intent was honored here as an

20 intent going forward in their decision making.  So I

21 feel like they adhered to this principle.

22      Q.  Are you aware that, in mid 2007, a senior

23 United executive described the PacifiCare customer

24 service as a complete mess?

25      A.  I'm aware of some issues.
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 1      MR. STRUMWASSER:  Can I have the question read

 2 back?

 3      THE COURT:  Yes.  It's a specific question.

 4          (Record read)

 5      THE WITNESS:  I have some recollection of that.

 6      MR. STRUMWASSER:  Q.  Of seeing that statement?

 7      A.  Yes.

 8      Q.  And do you have a recollection of another

 9 executive expressing the view that customer service

10 stank?

11      A.  I do have some recollection of that statement.

12      Q.  Do you recall who said "stank"?

13      A.  I don't specifically.

14      Q.  Do you know whether any of the documents you

15 list in Appendix C cite either the "complete mess" or

16 the "stank" -- which I think is "stink," documents?

17      A.  I don't recall.

18      Q.  Is it fair to say that neither of those

19 statements affected your opinion, any of the opinions

20 you've expressed here?

21      A.  Yes, those statements do affect my opinion.

22 And my opinion was I was satisfied that it didn't

23 change my opinion on the success of this integration.

24          In reviewing some of those when I did my

25 diligence, you had to get specifically to two aspects
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 1 of those statements.  Were they just accusing?  And my

 2 opinion was this organization was highly critical of

 3 looking at issues and reviewing issues.

 4          So just reading a memo in an accusation didn't

 5 actually tell me that there was an issue here.  So you

 6 had to get through that.

 7          And the next question I had to look at, did

 8 this have to do with anything specific to PLHIC?  And

 9 in my review, a lot of those statements were not

10 material and to -- were they real or were they

11 applicable to PLHIC?  So...

12      Q.  So, Mr. McMahon [sic], as to the statement --

13      THE COURT:  I think he's Mr. McNabb.

14      MR. KENT:  I think you just got a -- well, not a

15 promotion, but a transfer.

16      MR. STRUMWASSER:  I think the Judge and Mr. Kent

17 both know why I made that mistake.

18      MR. KENT:  I have no idea.

19      MR. STRUMWASSER:  Q.  With respect to the

20 statement by a senior United executive that customer

21 service is a complete mess, you don't know whether that

22 person was correct or incorrect in that?

23      A.  I would have to refer to a specific document

24 for an opinion.

25      MR. STRUMWASSER:  Showing the witness 945 in
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 1 evidence.

 2      Q.  945 is a document you saw previously, isn't

 3 it?

 4      A.  I do recall seeing this document.

 5      Q.  It's not listed on your Appendix C, correct?

 6      A.  Correct.

 7      Q.  Top of the first page, we have the e-mail from

 8 Mr. Wichmann, correct?

 9      A.  Yes.

10      Q.  Second sentence, "There is no doubt that the

11 2006 service environment and the carryover into 2007

12 and reputationally for all of 2007 are correct.  In two

13 words:  We stink."  Do you dispute Mr. Wichmann's

14 conclusion that "we stink"?

15      A.  No, I don't dispute that's what he says.

16      Q.  Do you have any doubt that he was correct?

17      A.  I don't have any way to assess that in the

18 context of this document.  It appears to be a very

19 goal-based document.

20      Q.  So may we then assume that you have taken this

21 statement at face value in formulating your opinions in

22 this case?

23      A.  I'm sorry?

24      Q.  You've taken this statement I've just read to

25 you at face value in formulating your opinions?
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 1      A.  Yes.  My opinion is twofold.  This is

 2 referring, the best I can tell, to the entire United

 3 environment, which includes a very large and complex

 4 environment.

 5          My next assessment is you're hearing a very

 6 highly quality-driven senior manager, management person

 7 here saying, "We can do a better job here."  I don't

 8 know specifically if the intent of this document was

 9 tied to any root cause issues that concern me, but

10 particularly, I see no correlation in this statement

11 regarding PLHIC.

12      Q.  Same paragraph, 10th line at the end, "For the

13 time being, though, we need to stay focused on" -- and

14 I will now skip down to Item No. 8 -- "remediate PHS

15 service which is a complete mess due to a poor

16 operational integration."  Do you see that?

17      A.  I do.

18      Q.  "PHS" does not refer to United, does it?

19      A.  No.

20      Q.  And do you accept Mr. Wichmann's assessment

21 that PHS service was a complete mess?

22      A.  We have talked in the past -- I don't

23 understand his statement as far as what a mess is.  We

24 have talked about issues.  I acknowledged there were

25 some issues.
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 1          But what was more important to me on

 2 that -- the next part of that sentence is "due

 3 to...operational integration."  And as far as PLHIC was

 4 concerned, I didn't see any significant operational

 5 integration issues with PLHIC.  So it leads me to

 6 believe he's making a statement more related to HMO and

 7 POS.

 8      Q.  I want you to listen.  I'm going to read back

 9 to you the last sentence, and I'd like you to compare

10 it to the text that you purport to be reading from.

11          "I acknowledged there were some issues.  But

12 what was more important to me on that -- the next part

13 of that sentence is 'due to...operational

14 integration.'"  Why don't you find that phrase and see

15 if you would like to correct your reading of that

16 phrase.

17      MR. KENT:  Objection, argumentative.

18      THE COURT:  I'm not sure what you're doing.  If

19 there's a problem, just say so.

20      MR. STRUMWASSER:  Q.  The actual phrase is not

21 "due to operational integration" but "due to a poor

22 operational integration," isn't it?

23      MR. KENT:  Objection, the document speaks for

24 itself.

25      THE COURT:  I just don't know where you're going
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 1 with that.  What difference does it make to his answer?

 2      MR. STRUMWASSER:  I think, for starters, it's

 3 interesting to know whether Mr. McNabb is aware that

 4 Mr. Wichmann had referred to a poor operational

 5 integration.

 6      THE COURT:  He just said it didn't apply to PLHIC

 7 as far as he was concerned.  He believes it applies to

 8 the HMO and the POS.  And I don't see how poor or not

 9 poor makes any difference to that answer.  Move on.

10      MR. STRUMWASSER:  I will move on, but just to

11 respond to your Honor's comment there, we expect to

12 show and will ask for findings that some of these

13 attributions to HMO and now PPO are factually

14 incorrect.

15      THE COURT:  I don't have a problem with that.  But

16 it doesn't do any good to argue with the witness about

17 it.  That's what he said.  And "poor" doesn't change

18 that part of the answer.  I don't have a problem with

19 you disagreeing with him.

20      MR. STRUMWASSER:  Okay.

21      MR. KENT:  And Mr. Wichmann was here, sitting in

22 that stand, and explained the three areas of his

23 concern.

24      THE COURT:  I understand.  I -- you know, we

25 haven't finished.  I understand that.
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 1      MR. STRUMWASSER:  Okay.

 2      THE COURT:  But that word doesn't change his

 3 answer.

 4      MR. STRUMWASSER:  Q.  So as far as you are

 5 concerned, there is no evidence of a complete mess due

 6 to poor operational integration that affected

 7 PacifiCare Life and Health Insurance Company?

 8      MR. KENT:  Objection, misstates the prior

 9 testimony.

10      THE COURT:  Read the question.

11          (Record read)

12      THE COURT:  I'll allow it.

13      THE WITNESS:  I can't respond.  I don't understand

14 that question.

15      MR. STRUMWASSER:  Q.  I thought I was just

16 summarizing your testimony, so I want to make sure that

17 we got this right.  Do you see -- let me ask you this.

18          Do you see anything in this paragraph that

19 we've been looking at referring specifically to HMO?

20      A.  Literally, using the words "HMO," no.

21      Q.  Do you see anything in this paragraph

22 referring specifically to a -- an HMO company?

23      A.  Yes, by definition of PHS is an HMO company.

24      Q.  You understand PHS is the holder of an HMO

25 license?
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 1      A.  Yes.

 2      Q.  And that understanding influences your

 3 understanding of this paragraph, right?

 4      A.  Yes.

 5      Q.  I'd like you to assume, Mr. McNabb, that the

 6 holder of the HMO license in California is PCC,

 7 PacifiCare of California, and that both PCC and PLHIC

 8 are subsidiaries of PHS.  Do you have that assumption

 9 in mind?

10      A.  Restate that.  I'm going to have to write that

11 down.

12      THE COURT:  Read the question.

13          (Record read)

14      THE WITNESS:  Yes.

15      MR. STRUMWASSER:  Q.  If that is in fact the case,

16 would you agree that there is nothing in the first

17 paragraph that limits any of the observations by

18 Mr. Wichmann to HMO?

19      A.  Yes, I would agree with that in the literal

20 sense of the way this is written.  But if you review

21 many, many documents in this case, the executives at

22 PacifiCare and United use very broad-based terms in a

23 lot of their e-mails and discussions.  So it became

24 very important to me to get to looking at that,

25 understanding specifically what they were talking



20027

 1 about.

 2          I can't assume this paragraph alone tells me

 3 much of anything regarding PLHIC versus HMO.  It

 4 requires further investigation.

 5      Q.  Okay.  So it is not, then, the case that you

 6 believe -- accepting my assumption about the two

 7 companies, that this paragraph is specifically about

 8 HMO to the exclusion of PPO.  You simply don't have

 9 enough information to know whether that's the case,

10 correct?

11      A.  I'm not sure I understood your question.

12 Could you say it again?

13      THE COURT:  Can you read the question.

14          (Record read)

15      THE WITNESS:  I think I'm answering this

16 correctly.  I'm not sure I totally -- if I was

17 reading -- yes.  If I was reading this paragraph as the

18 stand-alone, I could not determine the case.

19          I believe there's been enough discussion

20 and -- about HMO was having a lot of problems here.

21 What I can tell you is part of my other reviews, there

22 were no degradations that concerned me in PLHIC's

23 operating metrics during this time period that would

24 tell me PLHIC was suffering specifically.  And I know

25 specifically in -- HMO was having some service platform
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 1 issues.

 2      MR. STRUMWASSER:  Q.  So far as you know, then,

 3 there was no need to remediate PHS service as it

 4 affected PLHIC?

 5      A.  I couldn't answer that question that broadly.

 6 "Service" has a very broad definition to me.

 7      Q.  Do you have an understanding what Mr. Wichmann

 8 meant when he referred to PHS service?

 9      A.  Yes.  I believe that, in further review, he's

10 talking about HMO claims processing.

11      Q.  So you think "PHS service" refers exclusively

12 to HMO claims processing; is that correct?

13      A.  Yes, in regards to what my belief is to what's

14 being discussed here.

15      Q.  Well, that isn't my question.  My question is,

16 is it your belief that "PHS service" in this sentence

17 refers only to PLHIC -- does not refer to PLHIC claims

18 in any regard?

19      A.  For the most part, yes, I believe that is

20 true.

21      Q.  So not entirely but for the most part?

22      A.  Yes, I could agree with that.  I'm not saying

23 that PLHIC didn't have issues it was dealing with.  But

24 I believe in this context of this memo, he's referring

25 to HMO.
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 1      Q.  And do you have an understanding of whether or

 2 not there was a poor operational integration of any

 3 PLHIC platforms?

 4      A.  In my opinion, they had a good integration of

 5 PLHIC platforms.

 6      Q.  And in your opinion, did they have a good

 7 integration of HMO platforms?

 8      A.  I'm not -- I was not hired to have an opinion

 9 there.  I'm aware there were issues there.

10      Q.  Are you aware of what claims platform services

11 the HMO business in California?

12      A.  I am aware that it was NICE.

13      Q.  Do you understand NICE to have been integrated

14 into the United claims platform?

15      A.  I understand that NICE was not fully

16 integrated into the United platform, but that's -- we

17 would have to talk about your definition of

18 "integration" as to what that totally means.

19      Q.  In what respect was NICE integrated into the

20 United claims paying platform?

21      A.  There were -- NICE, I'm not qualified to

22 answer that specifically.  I don't have enough

23 information to give you definitive answers on NICE.

24      Q.  Can you name a single aspect of the NICE

25 claims paying platform that was integrated into the
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 1 United platform where that same corresponding aspect of

 2 RIMS was not integrated into the claims platform?

 3      MR. KENT:  Objection, vague.

 4      THE COURT:  Did you understand the question?

 5          I didn't either.  Try again.

 6      MR. STRUMWASSER:  Yes.

 7      Q.  As I understand it, Mr. McNabb, what you're

 8 saying is that you think there was some aspect of NICE

 9 that was integrated into the United platform; is that

10 correct?

11      A.  No.  I'm telling you I'm not qualified to

12 really have a discussion in here today around what

13 happened to NICE.

14      Q.  So as far as you know, there may have been no

15 effort to integrate any aspect of the HMO claims paying

16 platform from PacifiCare into the United platform; you

17 just don't know, right?

18      A.  I know there was some connections, but I'm

19 also -- none of that troubles me because it's very --

20 when you look at other similar HMO -- most companies

21 don't integrate HMO platforms.  So it doesn't concern

22 me one way or the other.

23      Q.  Did United have an HMO platform pre-merger in

24 California?

25      A.  I don't believe so.
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 1      Q.  So to the extent that a poor operational

 2 integration refers to the integration of claims

 3 platforms, it could not be exclusively a reference to

 4 HMO integration, could it?

 5      MR. KENT:  Objection, irrelevant.  This is --

 6      THE COURT:  I understand what he's trying to do.

 7 He's trying to make an understandable definition of

 8 what this 8 point is, if it refers to PHS that it

 9 wouldn't be referring to HMO because that's what he

10 said.

11          But one more question, and let's move on.

12      MR. STRUMWASSER:  I think there is a pending

13 question.

14      THE COURT:  Read the question back.

15          (Record read)

16      THE WITNESS:  Yes, I think it could be.

17      MR. STRUMWASSER:  Okay.

18      Q.  Mr. McNabb, are you aware that a March-April

19 2007 survey of small group brokers voted

20 PacifiCare/United as the insurer with the least

21 effective and least courteous member services

22 department?

23      A.  Yes, I am aware of that survey.

24      MR. STRUMWASSER:  546, your Honor.

25      THE COURT:  Okay.
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 1      MR. STRUMWASSER:  Q.  Mr. McNabb, have you seen

 2 this document before, 546?

 3      A.  I may have, yes.

 4      Q.  And you haven't listed that in Appendix C,

 5 have you?

 6      A.  No.

 7      Q.  Take a look at the second page.  We have

 8  here -- and you may have to look at the bottom of the

 9 first page to discern it -- an e-mail from James

10 Cronin.  Do you see that?

11      A.  Yes.

12      Q.  Do you know who he is or was at the time?

13      A.  I don't.

14      Q.  Top of the second page, 8117, second

15 paragraph, "Service is really broken on the west

16 coast."  Do you see that?

17      A.  Yes.

18      Q.  Do you have any basis to opine whether that is

19 a reference to PPO, HMO, or both?

20      A.  I don't have any reference.  I can't tell that

21 this is referring -- or its impact or PLHIC, no, I

22 can't.

23      Q.  Next paragraph he has a list of issues.  The

24 first one is "There is no PHS IVR."  Do you know what

25 IVR is?
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 1      A.  Yes.

 2      Q.  What is IVR?

 3      A.  Interactive voice recognition.

 4      Q.  It's a call center function, right?

 5      A.  Yes.

 6      Q.  That would pertain to both HMO and PPO?

 7      A.  Yes.

 8      MR. KENT:  Objection, no foundation.

 9      THE COURT:  If he knows.  He said yes.

10      THE WITNESS:  I -- yes, my experience.  But I

11 don't know specifically here, that is correct.

12      MR. STRUMWASSER:  Q.  Next item, "There is no

13 leader of the employer and broker service for -- of

14 employer and broker service for the PHS business."  Do

15 you see that?

16      A.  Yes, I do.

17      Q.  Employer and broker service generally is a

18 function that cuts across HMO and PPO?

19      A.  In general, yes.

20      Q.  Do have any reason to believe it didn't in the

21 case of PacifiCare?

22      A.  I don't know.

23      Q.  The next paragraph, "I believe Uniprise

24 stripped out the entire infrastructure with the

25 assumption that it was migrating."  Do you see that?
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 1      A.  Yes, I do.

 2      Q.  Do you have any basis to conclude whether the

 3 infrastructure that Mr. Cronin is referring to is PPO

 4 infrastructure, HMO infrastructure or both?

 5      A.  I don't have any information specifically to

 6 that question, no.

 7      Q.  Now, you've read through this whole e-mail.

 8 Do any of the statements in this document cause you to

 9 reconsider your opinion that the do no harm principle

10 was successfully applied in the execution of this

11 integration?

12      A.  No.  I don't have any reason to doubt that

13 statement.  As I said earlier, I believe the do no harm

14 was an intent.  And my takeaway with this memo is

15 people are identifying problems.  I don't believe all

16 these problems actually are real.  They are people's

17 perceptions.

18          But the important thing to me is it showed a

19 very attentive company on several fronts to identify

20 these issues and work them and resolve them as soon as

21 possible.

22      Q.  You said, "I believe the do no harm was an

23 intent."  May I take it, then, that where you have

24 cited the do no harm principle in your testimony here,

25 you were only referring to the intent to do no harm as
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 1 opposed to the actual implementation of a do no harm

 2 principle?

 3      MR. KENT:  Objection, overbroad.

 4      THE COURT:  Overruled.

 5      THE WITNESS:  Would you repeat the question again,

 6 please?

 7      MR. STRUMWASSER:  Q.  Sure.  I asked you about the

 8 effects of the e-mail on your opinions with regard to

 9 do no harm, and you said, "No, I don't have any reason

10 to doubt that statement.  As I said earlier, I believe

11 the do no harm was an intent."  Do you recall saying

12 that?

13      A.  Yes.

14      Q.  So I'm now asking you -- because we have here

15 statements critical of actual implementation, I'm

16 asking you whether we may not understand your testimony

17 regarding the do no harm principle to be about the

18 intent to do no harm as opposed to actually doing no

19 harm in implementation?

20      A.  Yes.

21      MR. KENT:  Objection, no foundation, overbraod.

22 The witness has testified at different times about do

23 not harm in different contexts.  It's really unfair to

24 ask him whether every time he said it, at this point --

25      THE COURT:  Overruled.
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 1          And the answer was yes.

 2      MR. STRUMWASSER:  Thank you.

 3      THE WITNESS:  I didn't finish my answer.  May I

 4 finish?

 5      THE COURT:  Yes, you can.

 6      THE WITNESS:  I would like to explain.

 7          There is no such thing as a perfect execution

 8 in projects like this.  Intent is a statement of how

 9 you approach a problem.  There is no statement in my

10 definition that says that that guarantees issues don't

11 occur.

12          So do no harm can be nothing but an intent and

13 a principle, a guiding principle.  And I believe that

14 that's the way they made their decisions here was the

15 intent to do no harm.

16          It never is meant to be a guarantee, nor have

17 I ever worked in a flawlessly executed integration.  So

18 I don't -- I personally don't have an issue with it,

19 and it didn't impact my opinion.

20      MR. STRUMWASSER:  Q.  You also testified a moment

21 ago, "My takeaway with this memo is people are

22 identifying problems.  I don't believe all these

23 problems actually are real."  Do you recall saying

24 that?

25      A.  I do.



20037

 1      Q.  So are you -- do I understand you correctly to

 2 be saying that you have information sufficient for you

 3 to conclude that Mr. Cronin is wrong about some of

 4 these claims?

 5      A.  I believe he believes that's what he thinks

 6 when he wrote the document.  I didn't say that very

 7 clearly.  But even reading the document, there seems to

 8 be a discussion at the very beginning.  When he later

 9 talks about gutting -- or stripped out Uniprise, if I'm

10 interpreting Mr. -- or Labuhn's e-mail response to him,

11 he said "we didn't gut anything."  He's saying that "we

12 moved everybody we had," which to me was a response to

13 Mr. Cronin's e-mail.

14          So there seems to be an active dialog here

15 about what's real and what's not real.

16      Q.  Let's get to Mr. Labuhn's response in a

17 moment.  It is your testimony, then, that you believe

18 that, when Mr. Cronin said "Uniprise stripped out the

19 entire Uniprise [sic] structure with the assumption

20 that it was migrating," that Mr. Cronin was wrong?

21      A.  No.  What I'm saying is there appears to be an

22 active dialog in this e-mail string about what reality

23 is, which I can't conclude.  I'm just saying there's an

24 active dialog here.

25      Q.  But you earlier said, and I was asking you
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 1 about it in this follow-up question, you said that you

 2 believe that some of these complaints were not real.

 3 Do you recall saying that?

 4      A.  Yes, I do.

 5      Q.  Can you identify any complaints in here that

 6 you think are not real?

 7      A.  I personally believe by this dialog that

 8 Mr. Labuhn is telling Mr. Cronin that the idea that

 9 Uniprise stripped out the entire infrastructure is not

10 real.  I think he's saying, with his information in

11 this paragraph, they took everyone they had to move

12 into the new org structure.  There were issues, but

13 that didn't mean that they held back.

14      Q.  So let's take a look at Mr. Labuhn's response

15 on the first page.  Second paragraph, "Certain actions

16 that were taken by the larger corporate organization

17 were predicated on a migration timeline that has not

18 materialized."  Do you see that?

19      A.  Yes, I do.

20      Q.  And in Mr. Cronin's sentence that you're

21 taking issue with, he says, "I believe Uniprise

22 stripped out the entire infrastructure with the

23 assumption that it was migrating."  Do you see that?

24      A.  Yes.

25      Q.  And you understand Mr. Labuhn's statement to
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 1 be disagreeing with Mr. Cronin's?

 2      A.  As he says later in the paragraph, he's

 3 saying -- he's explaining the movement of employees and

 4 that all the employees moved, you know, and were

 5 mapped.

 6      Q.  All of the employees that he then had,

 7 correct?

 8      A.  Yes, he does say that.

 9      Q.  And he also says, "Obviously, had we known

10 current migration strategies then, we would have

11 ALL" -- "ALL" in caps -- "been in a better position to

12 develop a longer term strategy."  Do you understand

13 that to disagree with Mr. Cronin?

14      A.  I don't know how to apply to Mr. Cronin's

15 statement.

16      Q.  Second to last paragraph, "There were certain

17 circumstances where functional areas were

18 understaffed/under-budgeted."  Do you see that?

19      A.  Yes.

20      Q.  Do you understand that statement to disagree

21 with anything in Mr. Cronin's e-mail?

22      A.  Well, I'm interpreting that to say "we had an

23 understaffed or under-budgeted environment in

24 PacifiCare."  That's the way I'm interpreting.  So

25 there was nothing new that occurred in the transition.



20040

 1 So I interpreted it as yes to disagree.

 2      Q.  So your understanding of the understaffed,

 3 under-budgeted is that it had nothing to do with

 4 Uniprise stripping out infrastructure; is that correct?

 5      A.  That's my interpretation.  Yes.

 6      Q.  Uniprise is a United, not a PacifiCare,

 7 entity, correct?

 8      A.  Yes.

 9      Q.  And when Mr. Labuhn says, "However, we could

10 not transition budget/head count that we did not have,"

11 do you understand him to be disagreeing with

12 Mr. Cronin's e-mail?

13      A.  Yes, I do.

14      Q.  Do you understand these references to budget

15 to be a reference to United's budget or PacifiCare's

16 budget?

17      A.  I understand it to be a reference to budget.

18 This is my interpretation.  My interpretation was this

19 was a reference to PacifiCare's portion of the budget

20 before the consolidation.

21      Q.  So before the consolidation, PacifiCare had a

22 budget for these functions, right?

23      A.  I believe that is true.

24      Q.  And do you understand both Mr. Cronin and

25 Mr. Labuhn to be saying that, after the acquisition was
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 1 completed, that budget and the other resources of

 2 PacifiCare were taken out of PacifiCare and put in the

 3 Uniprise budget?

 4      A.  At some point in time.

 5      Q.  You understand that Mr. Labuhn is a United

 6 employee, right?

 7      A.  Yes.

 8      MR. STRUMWASSER:  Your Honor, we could keep going

 9 a while.  I need about five minutes with your Honor --

10 I have to raise a new matter which I was going to try

11 to do before we break for lunch.  We could do it now or

12 go on for a while.

13      THE COURT:  All right.  We can stop now if you

14 want.

15      MR. STRUMWASSER:  Your Honor, a matter has come to

16 our attention that I wanted to bring to your Honor's

17 attention and Mr. Kent's.

18          There has been a communication between

19 Ms. Rosen and an employee of United that, while I don't

20 believe it was illegal or anything, I think it was

21 inappropriate.  And I want to disclose it.

22      THE COURT:  Okay.

23      MR. STRUMWASSER:  There's a person, an

24 administrative assistant at government relations in

25 United by the name of Laura Day, D-A-Y.
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 1      THE COURT:  Do you think we had her name here?

 2      MR. KENT:  I don't believe so.

 3      THE COURT:  A different Day?

 4      MR. STRUMWASSER:  And she works for

 5 Ms. D'Ambrosio.  And she has been providing Ms. Rosen

 6 with periodic information that is required pursuant to

 7 the terms of the MAWG settlement with United back some

 8 time ago.

 9          The question arose here last week regarding

10 the EPO business.  And Ms. Rosen was trying to inquire

11 about whether there was any PLHIC EPO business, and --

12 without my knowledge or anybody else's.

13      THE COURT:  EPO, remind me?  I'm sorry.

14      MR. VELKEI:  This is with Mr. Boeving, the issue

15 came up about is there any EPO business in California.

16 There's not.  So sounds like Ms. Rosen was trying to

17 inquire with the company.

18      THE COURT:  Okay.  I remember.

19      MR. KENT:  It's exclusive provider option or

20 something like that.  It's a specialized network.

21      THE COURT:  All right.  I remember.

22      MR. STRUMWASSER:  Anyway, Ms. Rosen took it upon

23 herself without anybody's knowledge -- not my

24 knowledge, Mr. Gee's, her supervisor's at the

25 Department -- to put this question to Ms. Day.



20043

 1          And again, we think that was inappropriate.  I

 2 wanted to disclose it.  The entirety of the

 3 communication -- and I've spoken to Ms. Rosen, who is,

 4 by the way, on vacation out of the state this week --

 5 is contained in an e-mail that I'm going to now provide

 6 to counsel and to your Honor just so you have it -- so

 7 everybody knows what it is.

 8      MR. VELKEI:  What is the intention of providing it

 9 to the Court, Mr. Strumwasser?

10      THE COURT:  Because if there's been an ex parte

11 communication, it needs to be disclosed.  Under the

12 APA, it's actually supposed to be in the record.

13      MR. VELKEI:  Oh, okay.

14      THE COURT:  We can discuss whether you want to do

15 that or not after you see what it is, since you

16 probably haven't seen it before.

17      MR. KENT:  We'll take a look at it.

18      THE COURT:  Let me see, I can tell you what

19 section.  I don't have an APA here.  Let me get one

20 quickly.

21          Okay.  Article 7, Page 35...

22          Have you had a chance to look at it?

23      MR. KENT:  We did look at it, your Honor.  Thank

24 you.

25      THE COURT:  And?
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 1      MR. VELKEI:  We think it should be in the record.

 2      MR. KENT:  Absolutely.  Just for the record, I'd

 3 like to say that I appreciate counsel's disclosure of

 4 this.  I think it was appropriate from a professional

 5 standpoint.

 6          I've got to say though, as to the substance of

 7 this, I suppose I shouldn't be shocked by things that

 8 develop in this case, but I am -- disappointed would be

 9 an understatement.

10      MR. STRUMWASSER:  I just wanted, just to complete

11 my disclosure, I want to make it clear the Department

12 has no interest or intent in using any of this

13 information.

14      THE COURT:  That's fine.

15      MR. VELKEI:  But it confirms essentially a

16 position we've taken.

17      MR. STRUMWASSER:  Does your Honor want to mark

18 this, then?

19      THE COURT:  Is that what you want?

20      MR. KENT:  We would like that.

21      THE COURT:  Whose number do you want?

22      MR. STRUMWASSER:  We're tendering it, so let's --

23      THE COURT:  Okay.  So I will mark this as 1116.

24 It's an e-mail with a top date of August 15th.  And I

25 assume you just want it to go with the record?
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 1          (Department's Exhibit 1116 marked for

 2           identification)

 3      MR. KENT:  Absolutely.

 4      MR. STRUMWASSER:  And, your Honor, just -- I want

 5 to make it clear on the record that the Department

 6 apologizes to United for this occurrence.

 7      THE COURT:  All right.

 8      MR. VELKEI:  Thank you for the disclosure.

 9      THE COURT:  Thank you.  It's not actually covered

10 under the APA, so...

11      MR. VELKEI:  Your Honor, we need to just assess if

12 we need to take any action, but we appreciate the

13 Department's approach.

14      THE COURT:  Well, there's no action to take here.

15 It's not covered under the APA.  It's a different

16 issue.  APA covers communications between counsel and

17 myself that are not witnessed by the other party.

18          I do think this is an improper communication,

19 but if you have an issue about it, you need to take it

20 someplace else.

21      MR. KENT:  Understood.

22      THE COURT:  Shall we come back at 1:30?

23      MR. STRUMWASSER:  Yes, thank you, your Honor.

24          (Whereupon, the luncheon recess was

25           taken at 11:49 o'clock a.m.)
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 1                     AFTERNOON SESSION

 2          (Whereupon, all parties having been

 3           duly noted for the record with the

 4           exception of Mr. Velkei, the

 5           proceedings resumed at 1:37 p.m.)

 6                         ---o0o---

 7      THE COURT:  Back on the record.

 8          Go ahead.

 9      MR. STRUMWASSER:  Thank you.

10      CROSS-EXAMINATION BY MR. STRUMWASSER (resumed)

11      MR. STRUMWASSER:  Q.  Good afternoon, Mr. McNabb.

12      A.  Good afternoon, Mr. Strumwasser.

13      Q.  Do you have your copy of 546 there?  We were

14 talking about it just before we adjourned.

15      A.  Yes, I do.

16      Q.  Were you aware at the time you filed your

17 report that providers were complaining that customer

18 service was unable to assist on a high percentage of

19 calls, specifically complaining about the dramatic

20 change in the level of expertise between legacy

21 PacifiCare customer service agents and agents handling

22 post acquisition calls?

23      MR. KENT:  I'm sorry, which -- 546?

24      THE COURT:  Yes, 546, this e-mail with the top

25 date of --
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 1      MR. STRUMWASSER:  Actually, you know what?

 2      THE COURT:  No?

 3      MR. STRUMWASSER:  I said it, but I shouldn't have.

 4      THE COURT:  I see.  Sorry.

 5      MR. STRUMWASSER:  That is without reference to

 6 546.  So perhaps we could have the question again.

 7      MR. KENT:  I'm confused.

 8      THE COURT:  No.  Start over.  Cancel that.

 9          Do you want her to read the question back?

10      MR. STRUMWASSER:  I'll do it.

11      THE COURT:  Okay.

12      MR. STRUMWASSER:  Q.  As a general proposition, at

13 the time you filed your report, were you aware that,

14 following acquisition, providers were complaining that

15 customer service was unable to assist in a high

16 percentage of calls and were specifically complaining

17 about a dramatic change in the level of expertise

18 between PacifiCare legacy customer service agents and

19 the agents handling the calls post acquisition?

20      A.  I don't recall information as specifically as

21 you've stated.

22      Q.  Let's try something a little more general

23 then.  Were you aware that there were complaints from

24 providers regarding the customer service telephonic

25 responses?
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 1      A.  I don't recall specifics about providers in

 2 that regard.

 3      Q.  But I was trying to avoid the specifics.

 4          Were you aware in general that providers were

 5 complaining about the call center service they were

 6 getting after the acquisition?

 7      A.  I don't recall providers complaining about

 8 call center.

 9      MR. STRUMWASSER:  I'm now going to provide the

10 witness a copy of 286 in evidence, your Honor.

11      THE COURT:  All right.

12      MR. STRUMWASSER:  Q.  First of all, Mr. McNabb,

13 have you seen this document before today?

14      A.  No, I have not.

15      Q.  We have, in the bulk of this e-mail, the

16 second from the top is an e-mail from Anne Harvey to

17 Susan Edberg, Martin Sing, and Susan Berkel.  Do you

18 see that?

19      A.  Yes, I do.

20      Q.  Do you know who Mr. Sing is?

21      A.  I don't know who Mr. Sing is.

22      Q.  I will represent to you that he was in charge

23 of the call center and was identified by the company as

24 the person most knowledgeable about the call center.

25          The second paragraph reads, "Providers are
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 1 complaining that customer service is not able to assist

 2 on high percentage of calls.  Most providers mention

 3 the dramatic change in the level of expertise between

 4 legacy PHS customer services agents and agents now

 5 handling calls."  Do you see that?

 6      A.  Yes.

 7      Q.  Is this the first you have seen of this

 8 particular concern?

 9      MR. KENT:  Objection, vague.  No foundation.

10      THE COURT:  If you know.

11      THE WITNESS:  I don't know how to answer that.  I

12 don't know exactly -- I can't interpret really what

13 this is specifically saying, other than saying that

14 calls aren't being handled.  I don't know what's behind

15 this, the context of this.

16      MR. STRUMWASSER:  Q.  Is this the first evidence

17 you've seen of provider concerns regarding call

18 centers?

19      MR. KENT:  No foundation.

20      THE COURT:  Well, if you know.

21      THE WITNESS:  Specifically stated as call centers,

22 I don't recall anything specifically.

23      MR. STRUMWASSER:  Q.  Do you have any basis to

24 doubt the veracity of the sentences I read to you a

25 moment ago from this e-mail?
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 1      MR. KENT:  No foundation.  If the witness doesn't

 2 know what the document's about, how can he begin to say

 3 whether it's accurate or not?

 4      THE COURT:  Sustained.

 5      MR. STRUMWASSER:  Q.  You understand this is a --

 6 this is an e-mail relating provider complaints about

 7 customer service?

 8      A.  It appears that's what it's talking about,

 9 yes.

10      Q.  And you understand that specifically the

11 complaint is that the customer service folks are not

12 able to help on a high percentage of calls?

13      MR. KENT:  Objection, no foundation.  Also refers

14 to PCSU, which I think it was Ms. McFann testified was

15 a specialized group down in Long Beach that did certain

16 specific things for providers.

17      THE COURT:  He said he never saw this before.  You

18 can ask him some questions about it, but to ask him to

19 interpret what it means without any foundation and he's

20 never seen it before, it becomes problematic.  You

21 don't get meaningful answers.

22          So go ahead and ask him some more questions,

23 but if we don't get anywhere, I need you to move on.

24      MR. STRUMWASSER:  Q.  My question was do you

25 understand this document to be about provider
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 1 complaints that a high percentage of their calls to

 2 customer service are not getting -- are not rendering

 3 assistance?  Do you understand that to be what's

 4 happening, what is being asserted here?

 5      A.  I wouldn't put it that -- no, I don't

 6 understand that.

 7      Q.  Do you understand that there's a complaint

 8 about the level of expertise of the people who are

 9 handling the calls to the service center, the customer

10 center, as compared to pre-merger people?

11      A.  That's what they're talking about.

12      Q.  Okay.  With respect to that issue, do you have

13 any information one way or another that that complaint

14 is well founded or ill-founded?

15      A.  I have no basis for understanding what's

16 behind this, but in my background and experience, I can

17 tell you you're going to see things like this when

18 you're changing procedures and call center routines.

19          I don't know who specifically this is

20 referring to, but you would want to go to a root cause

21 analysis to understand what it means and if this is

22 correct or not of what's going on here.

23          But I can say that, any time you change a call

24 center or change behaviors or touch points with

25 providers, you will see questions raised in some form.



20052

 1      Q.  So Mr. McNabb, if in fact those complaints

 2 were being made, do I understand you to be saying they

 3 would not alter the opinions you've expressed in this

 4 case about the integration?

 5      MR. KENT:  No foundation, calls for speculation.

 6 The witness has said he doesn't know what is being

 7 referred to here.  So to ask him whether that would

 8 change his opinions doesn't seem to be --

 9      THE COURT:  I'm going to sustain the objection.

10      MR. STRUMWASSER:  Your Honor, the question was

11 asked as a hypothetical, and I think there is probative

12 value in the witness saying, "Even if it's true, it

13 wouldn't change my opinions."

14      MR. KENT:  The problem is the "if it's true."  We

15 don't know what it is with any kind of specificity,

16 what this is referring to.

17      THE COURT:  Or what he thinks it's referring to.

18 Sustained.

19          Move on.

20      MR. STRUMWASSER:  Q.  So is it your testimony,

21 Mr. McNabb, that, even if there was in fact an increase

22 in complaints by providers regarding the competency of

23 call center personnel and their ability to handle the

24 calls from providers, even if that were the case,

25 independent of this document, that that would not alter
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 1 your opinion about the successfulness of the

 2 integration?

 3      MR. KENT:  Objection, no foundation.

 4      THE COURT:  I'll allow it.  I'll allow it.

 5      THE WITNESS:  In a hypothetical, I would include,

 6 if I understand -- if I understood more about what's

 7 going on here -- all I'm saying is any time you change

 8 an external touch point, a complaint by itself is not

 9 an indicator of necessarily a problem.  You would have

10 to look at specifically what's going on in the root

11 cause.

12          Would I consider that in my opinion?  If I saw

13 any evidence when I did this review that this was

14 causing any concern with me, I would have done some

15 additional investigative work here.  But

16 hypothetically, I can't just take a memo with no

17 specificity to it and have it concern me unless I did

18 more further root cause analysis on its impact to

19 PLHIC.

20      MR. STRUMWASSER:  Q.  Does that mean until you did

21 the root cause analysis, you also could not be

22 confident that it did not reflect badly on the

23 integration?

24      A.  Yes.  There was no evidence that I could see

25 that what -- I don't even know what this is.  But if
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 1 you want to talk about from a call center perspective,

 2 I saw no evidence negatively impacting PLHIC from my

 3 review that caused me to do any further investigation

 4 here.

 5      Q.  Remember, I've asked you this as a

 6 hypothetical.

 7      A.  Mm-hmm.

 8      Q.  Am I correct that, even if hypothetically

 9 there were evidence of not a single call, as your prior

10 answer suggested, but multiple calls, multiple

11 complaints from providers about the competence and

12 effectiveness of the call center, that that would not

13 cause you to reexamine your decision about -- your

14 opinion about this merger?

15      MR. KENT:  Calls for speculation.

16      THE COURT:  Overruled.

17      THE WITNESS:  Even in a speculative response, I

18 would want to review specifics.  But what is very

19 important when I do reviews of this nature

20 in general -- and this applies throughout all

21 integration review work.  I expect issues.  I expect

22 issues in multiple places.  That's a natural outcome.

23          What was important to me and important to a

24 review like this is how did -- did they see the issues?

25 Did they work the issues?  Did they resolve the issues?
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 1 That's what's important to me.  So in a hypothetical,

 2 I'm actually more concerned about the process of

 3 resolving issues than the fact that they have issues.

 4      Q.  Mr. McNabb -- are you finished?

 5      A.  Yes.

 6      Q.  Mr. McNabb, hypothetically, if post

 7 acquisition members and providers were complaining

 8 about wait times of up to one and a half hours to the

 9 call center, would that cause you to reevaluate your

10 opinions about whether United properly managed this

11 integration?

12      MR. KENT:  Objection, misstates the record.

13      THE COURT:  Well --

14      MR. STRUMWASSER:  I'm sorry, your Honor.

15      THE COURT:  I don't recall anything about an hour

16 and a half wait.

17      MR. STRUMWASSER:  You want the exhibit?

18      THE COURT:  Sure.

19      MR. STRUMWASSER:  Distributing a copy of 678.

20          Top of the second page.  Can I have the

21 question read back -- I'm sorry.  Has your Honor ruled?

22      THE COURT:  You can ask him about it, but you need

23 to start with has he seen it before.

24      MR. STRUMWASSER:  Q.  I have a question for you.

25 Have you seen this before?
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 1      A.  Not that I recall.

 2      Q.  Okay.  Hypothetically, if internal company

 3 employees were complaining that members and providers

 4 were facing wait times of up to one and a half hours,

 5 would that cause you to reassess your opinion about

 6 whether United successfully managed this integration?

 7      MR. KENT:  Objection, misstates the record.  This,

 8 I believe, is that exhibit that had the anonymous

 9 survey results.  I mean, this is not evidence.  This is

10 just some anonymous person sounding off.

11      MR. STRUMWASSER:  First of all, it's an anonymous

12 person within United or PacifiCare.  Secondly, there is

13 a pending question that is a hypothetical.  I can pose

14 a --

15      THE COURT:  I'll allow it as a hypothetical,

16 just -- I'll allow it as a hypothetical.

17      MR. STRUMWASSER:  Would you like the question read

18 back?

19      THE WITNESS:  Yes, please.

20          (Record read)

21      THE WITNESS:  No, I can't actually know how to

22 answer that because, when you're doing an assessment,

23 one data point by itself does not give me concern.  And

24 in the review here, one issue by itself doesn't give me

25 concern.
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 1          My assessment was based on the culmination of

 2 many issues and the process that they used to identify

 3 those issues and resolve them.  So looking at one issue

 4 in a vacuum hypothetically, I can't say that that would

 5 make me reassess my opinion.

 6      MR. STRUMWASSER:  Q.  Did you ever hear or see

 7 complaints by United employees that the PacifiCare

 8 integration to date has achieved synergies at the cost

 9 of excellent customer service and claims payment?

10      A.  I believe I recall some comments like that.

11      Q.  Is it fair to say that those comments do not

12 cause to you doubt whether PacifiCare and United

13 adequately managed the integration?

14      A.  As I said a minute ago, the specific

15 individual concerns do not cause me to re-think the

16 opinion on integration.

17      Q.  Just to round it out, if you had both the

18 complaints I mentioned to you, the concerns I mentioned

19 to you hypothetically regarding call centers and the

20 concerns I just mentioned to you about claims payment,

21 together, those would not cause you to reexamine your

22 opinions expressed here about the acquisition?

23      MR. KENT:  Objection, vague.  Is he supposed to

24 also assume that the supposed evidence about an hour

25 and a half wait is some -- one response to an anonymous
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 1 survey?

 2      THE COURT:  I think it's a hypothetical.  I mean,

 3 one of the problems with hypotheticals always is, if

 4 the underlying issues aren't true, then the

 5 hypothetical is a waste of time.  So -- but as a

 6 hypothetical, he can answer it.

 7      THE WITNESS:  Would you restate the question

 8 again, please?

 9          (Record read)

10      THE WITNESS:  No, my opinion is based on broader

11 components.  They're based on operations metrics and

12 processes deployed and strategies utilized for this

13 integration.

14      MR. STRUMWASSER:  Q.  I'd like to go back to the

15 topic of synergies, if we may.  Your report mentions 20

16 to 30 PPO claim handlers were laid off in Cypress.  Do

17 you remember that?

18      A.  I do.

19      Q.  Do you know approximately how many claim

20 handlers there were in Cypress?

21      A.  Not specifically.

22      Q.  Do you know how many claims a single claim

23 handler on average can be expected to process a month,

24 PPO claims?

25      A.  Not off the top of my head.
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 1      Q.  Would you agree that the impact of laying off

 2 20 to 30 PPO claim handlers on the ability of the

 3 company to handle claims in a timely and accurate

 4 fashion would depend at least in part on how many

 5 claims per week or month those people could handle?

 6      A.  Yes, in a very -- in a simple way, yes, there

 7 is a relationship to numbers of people in claim

 8 productivity.  There's a lot of factors to be

 9 considered to analyze specifically what products, what

10 issues are going through at that time and the system

11 capabilities at any given time and adjudicating claims

12 for -- to totally understand how to answer that

13 question.

14      Q.  Would you agree that knowing how many PPO

15 claims adjusters there were before the layoffs is

16 material to the impact of laying off 20 or 30 of them?

17      A.  Would you ask the question again, make sure I

18 understand?

19      Q.  Sure.  You've pointed out that there were 20

20 or 30 claims handlers in Cypress laid off.  Would you

21 agree, for example, that, if that was a 20- or

22 30-layoff from a staff of 1,000 that the impact would

23 be less than if it was a 20- or 30-layoff from a staff

24 of 31?

25      MR. KENT:  Objection, relevance.
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 1      THE COURT:  Overruled.

 2      THE WITNESS:  Hypothetically, I can't respond

 3 without knowing what the situation is on that.  I will

 4 tell you that what was interesting to me -- two parts

 5 to that.  Some of these positions were being

 6 transferred to a different location.

 7          The other part to this is productivity did

 8 improve on RIMS during a period of time which, between

 9 the two statements, I didn't have any issues in

10 reviewing if there was any negative impacts by that.

11 It seemed to be a wash at best.

12          And what I saw was auto-adjudication rates

13 going up by 10 percent or more told me that that would

14 have offset what was going on here.  So I didn't see

15 any need to have any concerns here.

16      MR. STRUMWASSER:  Your Honor, may have that

17 question read back?

18      THE COURT:  Sure.

19          (Record read)

20      MR. STRUMWASSER:  Q.  Can I have an answer to that

21 question, sir?

22      MR. KENT:  Objection, asked and answered.

23      THE COURT:  I think he did answer.

24      MR. KENT:  It was a perfectly good answer.

25      THE COURT:  I'm going to allow it.  He answered.
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 1      MR. STRUMWASSER:  Q.  Are you aware, Mr. McNabb,

 2 that in early 2007 United management acknowledged that

 3 the PacifiCare layoffs to meet synergy goals had a

 4 long-term affect on the long-term integration program?

 5      A.  I am aware that there's discussions or

 6 statements made.

 7      Q.  To the effect that the PacifiCare layoffs to

 8 meet synergy goals had a negative effect on the

 9 long-term integration program, you're aware of that?

10      A.  I am aware that there are statements out

11 there.  I can't tell you without looking at specific

12 documents what we're talking about specifically in

13 regards to PLHIC on those statements.

14      MR. STRUMWASSER:  Handing the witness 644 in

15 evidence.

16      Q.  Mr. McNabb, have you seen Exhibit 644 before?

17      A.  I don't recall.

18      Q.  Turn, please, to Page 5643, what some folks

19 would call Page 9.  We have here a slide entitled "PHS

20 Program Lessons Learned."  Are you with me there?

21      A.  Yes, I am.

22      Q.  And under the third first-level bullet, there

23 is a second-level bullet that says, "Layoffs to meet

24 synergy goals impact success of long-term program."

25          First of all, as a general proposition, do you
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 1 agree with that?

 2      MR. KENT:  Objection, vague.

 3      THE COURT:  Do you understand the question?

 4      THE WITNESS:  I understand Mr. Strumwasser's

 5 question.

 6      THE COURT:  All right.  I'll allow it.

 7      THE WITNESS:  I can't answer that without knowing

 8 more about this document.  This is -- I don't know what

 9 the context is around this document.  I believe that's

10 what it says.

11      MR. STRUMWASSER:  Q.  Okay.  As a general

12 proposition, independent of the PacifiCare integration,

13 do you think that layoffs have the capability -- excuse

14 me -- layoffs to meet synergy goals have the capability

15 to impact the long-term success of a program?

16      A.  In a hypothetical, it's possible.  But --

17      Q.  Do you have an independent opinion whether

18 this proposition -- "Layoffs to meet synergy goals

19 impact success of long-term program" -- is in fact an

20 appropriate lesson learned to be taken away from the

21 first year of the PacifiCare integration?

22      MR. KENT:  Objection, relevance, also misstates

23 the record.  Also misstates the record if the

24 suggestion is this has to do with PLHIC.  Ms. -- if

25 memory serves, Sue Berkel testified that this was about
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 1 her concern of having the right folks in order to

 2 migrate NICE, the HMO platform.

 3      THE COURT:  All right.  In that case, what's the

 4 relevancy?

 5      MR. STRUMWASSER:  Well, first of all, I've asked

 6 the question whether he believes that layoff -- that

 7 this proposition is an appropriate lesson to take away

 8 from the first year of the integration.

 9          Secondly, I don't believe that -- well, I

10 affirmatively do not believe Ms. Berkel's testimony to

11 the extent that that may have applied here.  And we

12 will ask for a finding to the contrary.

13          But I think it's appropriate to ask here

14 whether Mr. McNabb believes that this point is a

15 reasonable lesson to take away from the first year of

16 the integration.

17      MR. KENT:  You know, this notion that, if they

18 want to ask for some finding not supported by any

19 evidence --

20      THE COURT:  We'll get into that some other time.

21          I'm just trying to figure out if this is

22 relevant to his expert testimony.  I'm not convinced,

23 so I'm going to sustain the objection for now.

24      MR. STRUMWASSER:  Q.  Mr. McNabb, on Page 2, you

25 testify -- you offer information about your opinions
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 1 regarding synergies and their realization as a hallmark

 2 of a successful merger.  Do you see that?

 3      THE COURT:  And we're back to his report?

 4      MR. STRUMWASSER:  Yes.

 5      THE WITNESS:  Yes, I do.

 6      MR. STRUMWASSER:  Q.  And in the second paragraph

 7 following the table, you address whether the synergies

 8 that were achieved in the PacifiCare acquisition did or

 9 did not have an adverse effect on PPO claims handling

10 and a bunch of other topics, correct?

11      A.  Yes.

12      MR. STRUMWASSER:  Your Honor, I'd like to offer

13 that question now in relation to this --

14      THE COURT:  All right.

15      MR. STRUMWASSER:  Q.  Now, with that in mind,

16 Mr. McNabb, do you believe that the bullet on this page

17 of Exhibit 644, that "Layoffs to meet synergy goals

18 impact success of long-term program," is in fact an

19 appropriate lesson to draw from the first year of the

20 PacifiCare integration?

21      A.  Mr. Strumwasser, without understanding the

22 full context of this, I can't refer to this document.

23 I can tell you what I did here.  There was no evidence

24 that there was any operational impact in PLHIC given

25 either the numbers or the changes in staff here.  I did
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 1 look at that.

 2          So I can't say because, in my review, I didn't

 3 see a need to put that as a lessons learned from my

 4 review.

 5      Q.  So independent of this document, you don't

 6 believe that an appropriate lesson to take away from

 7 the first year of the PacifiCare integration was that

 8 synergy -- the layoffs to meet synergy goals had the

 9 capacity to impact the long-term success of the

10 program?

11      MR. KENT:  Objection, vague.  Is this about -- a

12 question about PLHIC?

13      THE COURT:  I assume so.

14          Is this about PLHIC, limited to PLHIC or...

15      MR. STRUMWASSER:  (Nods head affirmatively)

16      THE COURT:  All right.

17      THE WITNESS:  Could you restate the question

18 again?

19          (Record read)

20      MR. STRUMWASSER:  I think it's "independent of

21 this document..."

22      THE REPORTER:  Yes.

23      THE WITNESS:  I'm not sure I understand the no or

24 the yes here.  But no, I don't think it deserves to be

25 a lesson learned in the state of the review of PLHIC.



20066

 1 I would not have said that it was an issue that would

 2 have required a lessons learned from my review of PLHIC

 3 and the decisions they made.

 4      MR. STRUMWASSER:  Q.  Well, just so we're clear,

 5 you understand that there were a number of personnel

 6 and units in PacifiCare that served both PLHIC and

 7 PacifiCare entities, correct?

 8      A.  I believe that's true.

 9      Q.  So I just want to tie this off then.  Where

10 we're talking about layoffs -- of course, there were no

11 PLHIC employees in the sense of being on the payroll of

12 PLHIC, right?

13      MR. KENT:  Asked and answered.  We went through

14 this yesterday afternoon.

15      THE COURT:  Yes, sustained.

16      MR. STRUMWASSER:  Q.  So your answer to my prior

17 question, then, included the layoff of people who had

18 multiple responsibilities, some of which were for PLHIC

19 business, correct?

20      MR. KENT:  Objection, vague.  We started with the

21 report, which expressly refers to PPO claims handling,

22 PLHIC claims handling.  Are we now talking about all

23 different kinds of functions, or are we still talking

24 just about claims handling?

25      MR. STRUMWASSER:  It refers to claims handling in
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 1 an overall paragraph about synergies, an overall

 2 section about synergies.

 3      THE COURT:  I'm sorry.  Read the question back.

 4          (Record read)

 5      THE COURT:  I'll allow it.

 6      THE WITNESS:  The people I'm referring to, my

 7 understanding is they -- the people I reviewed were

 8 PLHIC-related FTEs.  I can't say I understood what

 9 their other non-PLHIC responsibilities were.

10      MR. STRUMWASSER:  Q.  Are you aware that, in

11 mid 2007, a senior United executive specifically

12 reported that more RIMS claims examiners were needed to

13 implement corrective action?

14      A.  I might have some awareness of hearing that.

15      Q.  Were you aware of that at the time your report

16 was filed?

17      A.  I would have to see a specific reference.  I

18 am aware also that POS was processed on RIMS as well.

19      Q.  So is it your testimony that the only problems

20 that PacifiCare encountered with respect to the

21 processing of claims on RIMS had to do with POS?

22      A.  No, I'm not saying that at all.  There were

23 issues on RIMS.  What did I do as far as look at -- I'm

24 not disputing there were movements in people.

25          The question I looked at when I did my review
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 1 was is there evidence of disruption.  And I looked

 2 specifically at operating metrics and actually what

 3 happened with PLHIC-related resources to make my

 4 opinion.

 5          So from that angle, operating metrics stayed

 6 constant or improved.  So, in fact, the operating

 7 metrics over time looked within normal standards

 8 without an integration.  So my opinion was based on

 9 there's no obvious disruption.

10          Also, when I looked at the amount of movement

11 of FTEs and changes, I totally agreed and also looked

12 at, from a industry perspective, what their goals were,

13 that it all seem very reasonable to me, and -- in

14 building a more long-term viable platform.

15      Q.  Mr. McNabb, do you know what percentage of the

16 RIMS claims were POS claims in, let's say, 2006?

17      A.  No, I don't know.

18      Q.  Do you have a copy of 627 there?  We used it

19 yesterday.

20      A.  Yes.

21      Q.  Take a look at the third page, 409.

22      MR. KENT:  Hold on for a second.

23      MR. STRUMWASSER:  Sure.

24      MR. KENT:  Thank you.

25      MR. STRUMWASSER:  Q.  You recall my asking you
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 1 about this yesterday?

 2      A.  You know, honestly, obviously you must have,

 3 but I don't recall.

 4      Q.  That's fine.

 5      A.  Sorry.

 6      Q.  I'm not at all offended.

 7      MR. KENT:  It's getting to all of us.

 8      THE COURT:  It's hard to concentrate with the

 9 heat.

10      MR. STRUMWASSER:  Yes, it really is.

11      Q.  Mr. McNabb, on Page 409, you see that under

12 "Resource Needs For Corrective Action," the second

13 bullet is "RIMS Claims Examiners"?

14      A.  I see that.

15      Q.  And on the first page of this document, you

16 see that it has to do with regulatory relationships

17 with DMHC and CDI and the Governor's office and the

18 BT&H agency -- I'm sorry.  BT&H is Business

19 Transportation and Housing in California-speak.

20      A.  Yes.

21      Q.  Were you aware that PacifiCare had identified

22 RIMS claims examiners as resources needed for

23 corrective action at the time you filed your report?

24      A.  I can't answer that because I'm not sure I

25 know what this means.
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 1          I do remember we had a discussion yesterday

 2 about this document, pointing to POS-related issues.  I

 3 didn't see any evidence that any more claim examiners

 4 were required, regardless of the FTE count adjustment,

 5 in my review.

 6          So I can't identify what this is referring to.

 7      Q.  You can't identify that this is referring to

 8 RIMS claims examiners?

 9      A.  I read those words, but that's not an

10 indication to me that this is related to PLHIC or if

11 it's related to POS.

12          My evidence in my review showed there were no

13 disruptions requiring more examiners.  And I don't know

14 if this is a normal operating question as well, so I

15 don't know if it's -- I don't know without

16 understanding the context of this letter.

17      Q.  If it was a normal operating question, would

18 it be identified as a topic for corrective action?

19      A.  Perhaps.  United, in my review, constantly

20 asked for incremental improvement at any point in time

21 with their approach to Six Sigma.

22      Q.  So there's nothing in this document that leads

23 you to doubt your conclusion that the pursuit of

24 synergies had no effect on PLHIC claims paying?

25      A.  Specifically to this document or other



20071

 1 documents I reviewed.  Again, I'm not sure I understand

 2 what's behind this document.

 3      Q.  You say on Footnote 2 of Page 2, "The

 4 PacifiCare/United use of MedPlans post merger suggests

 5 a continuation of a strategy used by PacifiCare

 6 pre-merger," right?

 7      A.  That's right.

 8      Q.  Are you aware that, after the merger,

 9 PacifiCare significantly increased the amount of work

10 it sent to MedPlans?

11      A.  I don't know what you mean by "significant,"

12 but I am aware of additional work went to MedPlans.

13      Q.  Are you aware that, pre-merger, PacifiCare

14 used MedPlans only for staff augmentation when there

15 was overflow work during periods of peak claim volume?

16      A.  No.

17      Q.  Are you aware that, after the acquisition,

18 MedPlans was used for principal handling of day one

19 claims?

20      A.  I am aware of that.

21      Q.  In fact, were you aware when you filed your

22 report that, following the acquisition, PacifiCare was,

23 quote, "absolutely dependant," unquote, on the MedPlans

24 vendor to process PPO claims?

25      A.  No, I'm not aware that they were absolutely
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 1 dependant.  However, there is nothing that alarms me by

 2 what was happening.  Again, from an industry

 3 perspective, migrating claims to an outsourcer is not

 4 an indicator to me of concern.

 5      Q.  Would it concern you to know that PacifiCare

 6 executives were dissatisfied with MedPlans and First

 7 Source claims processing performance but felt they had

 8 to keep sending that vendor more PPO work because the

 9 company didn't have the resources to do the work

10 itself?

11      A.  I'm not aware of a statement like that.

12      Q.  I understand you're not aware.  Would it

13 concern you if that were the case?

14      A.  Not on the surface.

15      Q.  What would it take for that to concern you?

16      A.  Would be a number of factors.  But in the

17 insurance industry today, having external vendor

18 relationships dealing with volumes and taking

19 responsibilities on certain functions by itself is not

20 an alarm.  So for me to be concerned, I would have to

21 see some indication that overall metrics were being

22 threatened.

23          And again, as I've said earlier, I didn't see

24 any indication that there was stress on the operating

25 metrics outside of the normal operating environment to
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 1 indicate there was anything that would alarm me,

 2 whether it was done in-house or outside the

 3 organization.

 4      Q.  I want to make sure you heard the full

 5 question I asked a moment ago.  I asked you whether

 6 PacifiCare executives -- whether you would be concerned

 7 if PacifiCare executives themselves were dissatisfied

 8 with MedPlans' claim processing performance but felt

 9 that they had to keep sending claims to that vendor for

10 PPO work because the company didn't have the resources

11 to do the work itself; would that concern you?

12      A.  Not without further -- no, not without further

13 understanding of what's going on.

14      Q.  If in fact that is the case, if in fact the

15 PacifiCare claims management was unhappy with MedPlans

16 at a time when the metrics that you alluded to were

17 within the company's tolerances, would that suggest to

18 you that the metrics were not fully capturing the scope

19 of claims processing performance?

20      MR. KENT:  Objection, calls for speculation,

21 misstates the record.

22      THE COURT:  Did you understand the question?

23      THE WITNESS:  You might want to restate it again.

24      MR. STRUMWASSER:  Yeah, I pretty much botched it.

25      Q.  The question is if, at a time when the
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 1 PacifiCare metrics for PPO claims processing were

 2 within whatever standards you think are appropriate,

 3 if, during that time, PacifiCare claims managers were

 4 expressing dissatisfaction with the vendor that was

 5 handling claims processing, would that suggest to you

 6 that the metrics were not fully capturing the adequacy

 7 of claims processing?

 8      A.  No.  I have never seen operational metrics not

 9 capture and be a good proxy.  So it would tell me I

10 would be reviewing other issues, which -- I would say

11 no.  I'm just -- I wouldn't be concerned.

12      MR. KENT:  Good time to take a --

13      THE COURT:  I need a break soon.

14      MR. STRUMWASSER:  All right.

15          (Recess taken)

16      THE COURT:  Okay.  Go back on the record.

17      MR. STRUMWASSER:  Q.  Mr. McNabb, at the time you

18 file your report, were you aware that in mid 2007 a

19 United executive visited PacifiCare Cypress facility

20 and apologized to the staff for laying off too many

21 PacifiCare employees?

22      A.   I recall something related to that.

23      Q.  And are you aware that the account includes

24 the promise from that executive to build back up the

25 PacifiCare employees?
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 1      A.  Not specifically.

 2      Q.  If in fact there was such a visit, such an

 3 apology, and such a commitment to build back up the

 4 staff, would that cause you to reconsider your

 5 conclusion that the pursuit of synergies through

 6 layoffs did not have a material effect on PacifiCare's

 7 performance?

 8      MR. KENT:  Objection, no foundation, calls for

 9 speculation, incomplete hypothetical.  What part of the

10 company and so forth?

11      THE COURT:  Overruled.

12      THE WITNESS:  No, I would not change my opinion

13 based on the information I reviewed.

14      MR. STRUMWASSER:  Q.  You would not change your

15 information based on the information I just gave you as

16 a hypothetical, right?

17      A.  Also including that I have seen many, many,

18 many un- -- not flattering documents.  And without more

19 specifics, I would want to go back and analyze

20 specifically what any statement like that is referring

21 to.

22          So when I did see documents, I did review the

23 question of, Is this PLHIC-related or not?  And then

24 based on my other review points, as we've talked about,

25 that single event or whatever it might be
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 1 hypothetically, one single event hypothetically does

 2 not change my opinion.

 3      Q.  Well, I understand that.  But I mean, I'm not

 4 describing a single event as in the processing of a

 5 single claim.  I'm talking about a statement by a high

 6 level United executive.

 7          Is a single statement by a high level

 8 executive just quantitatively incapable of changing

 9 your opinion?

10      A.  No, not by a single statement like that

11 without having further knowledge.  And the other thing

12 I'd note when I reviewed these documents, when

13 statements were made, there tended to be -- I use this

14 term -- a large net thrown out over the operations when

15 people discussed issues.

16          So, again, the importance of knowing

17 specifically what we're talking about and if it was

18 PLHIC related became very important to me.

19      Q.  I just want to make sure I got the polarity of

20 your answer correct.

21          My question to you was is a single statement

22 by a high level United executive just quantitatively

23 incapable of causing you to change your position.

24      MR. KENT:  Asked and answered.

25      MR. STRUMWASSER:  I'm not sure that I got the
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 1 answer.  The answer is ambiguous.

 2          He said, "No, not by a single statement like

 3 that."

 4          And I understand that to be a yes, in fact,

 5 that it is quantitatively incapable.  No single

 6 statement like that can cause him to reevaluate his

 7 opinion.  I want to make sure I understand that

 8 correctly.

 9      MR. KENT:  It was a yes or no question, and he

10 answered no.

11      MR. STRUMWASSER:  He answered no with an

12 explanation that cast doubt on whether it matched the

13 question.

14      THE COURT:  All right.  Ask another question.

15      MR. STRUMWASSER:  Q.  Were you aware that in

16 2007 -- were you aware at the time you filed your

17 report that another United executive in 2007 attributed

18 many of PacifiCare's operational problems in Cypress to

19 capacity issues and that they were going to need a ton

20 of heads back to get above water?

21      A.  Again, I recall reviewing many documents,

22 making statements of that nature as part of my review.

23      Q.  And you recall seeing the statement by an

24 executive that the executive summary, his words, of

25 what happened is that the staff got whacked?  Do you
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 1 recall seeing that document?

 2      A.  No, I don't recall that statement.

 3      Q.  And am I correct in assuming that, if that

 4 statement had been made, that "staff got whacked," and

 5 that the statement was also made by a United executive

 6 that, "We're going to need a ton of heads back to get

 7 above water," that that would not cause you to

 8 reconsider your conclusion that staff reductions did

 9 not create a human resource constraint in any

10 significant way with respect to PPO claims handling?

11      MR. KENT:  Objection, vague.  Does that question

12 include that we would know something about the context

13 and that we would know that it actually applies to this

14 case, PLHIC?

15      THE COURT:  Read the question.

16          (Record read)

17      THE COURT:  Do you understand the question?

18      THE WITNESS:  No.  I don't.  Because -- no.  It --

19 if it's a hypothetical, again, I think the same

20 response I've been giving about "I would need to know

21 more of the underlying reasons behind a statement"

22 would be required.  There's many more things there that

23 I would need to understand to answer appropriately.

24      MR. STRUMWASSER:  Q.  What facts regarding those

25 two statements would need to be true for you to
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 1 reconsider your opinion about the effects of staff

 2 reductions?

 3      MR. KENT:  Objection --

 4      THE COURT:  Sustained.  That isn't what he said.

 5      MR. STRUMWASSER:  Q.  You said "'I would need to

 6 know a lot [sic] more of the underlying reasons behind

 7 a statement would be required.'  There's many more

 8 things I would need to understand to answer

 9 appropriately."  You said that, right?

10      A.  Yes,

11      Q.  And you said that in response to my question

12 about what fact -- about whether or not the -- those

13 statements, even if they had been made, would lead you

14 to reconsider your conclusion that staff reductions did

15 not create a human resource constraint in any

16 significant way with respect to PPO claims handling,

17 right?  You recall that question?

18      A.  Yes.

19      Q.  In other words, I gave you the hypothetical

20 with two statements and asked whether those statements,

21 if true, would cause you to reconsider.  You said, "I'd

22 need to know a lot more before I could answer that."

23 And I'm now asking you what more you need to know.

24      THE COURT:  That's a different question than you

25 asked, Mr. Strumwasser.  But I'll allow that question.
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 1      MR. STRUMWASSER:  That's fine.

 2      THE WITNESS:  As part of a hypothetical -- and I

 3 don't know I can recall everything that I would need

 4 right now, but I'll put some things out on the table.

 5          One of the things I learned in doing the

 6 review and all the documents I looked at is a statement

 7 alone by an individual did not necessarily -- it may --

 8 it certainly represented what they believed.

 9          But we need to get down to root cause of, is

10 there a problem here?  Yes or no?  Does it relate to

11 PLHIC?  Yes or no?  And do we have any hard evidence

12 from the operations metrics that tell me, that indicate

13 that it's a problem that would indicate that it's

14 related to the integration or if it's just a normal day

15 in the life of an operations issue?

16          And as I did those reviews as part of my

17 report, I found that there was not always a consistent

18 response there.  So those are the facts as I worked

19 through my review process.  And that was just a

20 parameter in the overall question, Was this a

21 successful integration?

22      Q.  So we have three items here.  And I understand

23 that may not be exhaustive of all your concerns, but we

24 have these three.  And I'd like to ask you about them.

25          One statement is root cause.  And specifically
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 1 what you've said is, "But we need to get down to root

 2 cause of, Is there a problem here, yes or no?"

 3          Now, my understanding of root cause analysis

 4 is that, when there has been a problem identified, the

 5 root cause is pursued to figure out what the cause of

 6 the problem is.

 7          Is that consistent with your understanding of

 8 the term?

 9      A.  Yes, I agree with that.

10      Q.  So you don't really pursue a root cause to

11 find out whether there is a problem but what the cause

12 is, correct?

13      A.  Yes.

14      Q.  You also said that:

15                         "And do we have any

16                    hard evidence from the

17                    operations metrics that

18                    tell me -- that indicate

19                    that it's a problem that

20                    would indicate that it's

21                    related to integration or

22                    if it's just a normal day

23                    in the life of an

24                    operations issue?"

25          Now, the two statements that I asked you



20082

 1 about, the "ton of heads" statement and the "staff

 2 whacked" statement, those are not anecdotes about a

 3 specific instance; those are statements about an

 4 overall condition.  You understand that to be the case?

 5      MR. KENT:  No foundation.  The witness testified

 6 when he was asked that he wasn't readily familiar with

 7 those specific statements.

 8      THE COURT:  You can ask him to assume that.  But

 9 you're asking him to guess at something.  I'm not going

10 to allow it.

11      MR. STRUMWASSER:  I just want to make sure that he

12 has an understanding --

13      Q.  Well, do you agree with me that, if a person

14 has said that the executive summary is that the staff

15 got whacked, that is a -- that's not a statement about

16 an individual problem but about a condition overall?

17 Do you understand that?

18      MR. KENT:  Objection, vague and ambiguous.

19      THE COURT:  Well, do you understand the question?

20      THE WITNESS:  I think so.  And I -- I don't think

21 I can answer that, given -- what are we talking about?

22 So --

23      MR. STRUMWASSER:  Q.  Is it possible to you

24 that -- strike that.

25          If the metrics that you are looking at do not
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 1 exceed or are not outside of the range of acceptable

 2 tolerances but there are executives of the company

 3 saying that service is unsatisfactory, would you credit

 4 the executive summaries -- the executive statements

 5 notwithstanding the metrics, or in your view, do the

 6 metrics render the executive statements automatically

 7 implausible?

 8      MR. KENT:  Objection, calls for speculation.

 9      THE COURT:  Overruled.  It's the subject the

10 expert can opine on.

11      THE WITNESS:  From a speculation perspective, I

12 would review executive comments as part -- I'm actually

13 forgetting what the question is.

14          I would review it or take it in, but I

15 wouldn't take it at face value as part of my review

16 process.

17      MR. STRUMWASSER:  Q.  So it is at least possible

18 that there would be serious service problems,

19 notwithstanding satisfactory metrics?

20      MR. KENT:  Objection, calls for speculation.

21 Anything is possible.

22      THE COURT:  Sustained.

23      MR. STRUMWASSER:  Q.  So you would not

24 automatically assume that the executive was wrong in

25 raising service issues simply because the metrics were
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 1 within the tolerances the company established?

 2      A.  I would agree.  I wouldn't automatically

 3 assume the executive was wrong.  But in the

 4 hypothetical we're talking here, I would want to know

 5 what he's referring to.  I would want to have some also

 6 further discussions if it was truly an issue or not.

 7          And so -- but -- and I believe I did review a

 8 lot of issues like this in this case as far as those

 9 conditions are concerned.

10      Q.  You also said you would want to figure out

11 whether the criticisms applied to PLHIC or not, right?

12      A.  Yes.

13      Q.  Are you assuming that there were in fact

14 significant service issues with respect to PacifiCare's

15 non-PLHIC business in California?

16      A.  I don't have an opinion on that.

17      Q.  Okay.  Well, would you agree that, if there

18 were significant service issues in California and there

19 were no significant service issues with respect to

20 non-PLHIC business, that that would indicate that there

21 were significant issues with respect to PLHIC business?

22      A.  I don't know how to answer that question --

23      Q.  Okay.

24      A.  -- without any more information than that.

25 No, I can't answer that question.
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 1      Q.  Okay.  I'll take that.

 2          You were aware, were you not, that there were

 3 criticisms that institutional knowledge and subject

 4 matter expertise had been lost during the transition --

 5 during the integration?

 6      A.  I have heard statements like that.

 7      Q.  Do you have an opinion as to whether or not

 8 those are true?

 9      A.  I have an opinion that, when I review

10 operations, I don't have -- I didn't see any evidence

11 that that was true.  And I also have an opinion when

12 any time in my past I have seen changes in

13 organizations and people moved around, a hundred

14 percent of my experience is that statement is always

15 brought out.  So I don't rely totally on it as an

16 indicator.  And again, I don't recall, but I didn't see

17 any evidence of that impacting PLHIC.

18          I don't -- I can't react if it was -- what it

19 meant to the rest of the organization.

20      Q.  So sitting here today, you do not credit those

21 statements that historical knowledge was lost?

22      MR. KENT:  Objection, vague.  I'm not sure what

23 "credit" means.

24      MR. STRUMWASSER:  Believe.

25      THE COURT:  All right.  I'll allow it.
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 1      THE WITNESS:  I would review them and look for

 2 evidence if that was true in my review.

 3      MR. STRUMWASSER:  Q.  And -- I'm sorry.

 4      A.  And I did not see any evidence in a material

 5 way that gave me concerns that PLHIC lost material, in

 6 a material way, knowledge.  I'm sure they lost a few

 7 people.  But I didn't see it impacting the operations

 8 in a negative way.

 9      Q.  So when I asked you sitting here today whether

10 you credit statements that PacifiCare -- and I want

11 to -- preliminarily, PacifiCare as a whole, you saw

12 statements made that PacifiCare lost institutional

13 knowledge, didn't you?

14      A.  I have a recollection of people discussing

15 that.

16      Q.  And you said here that you would not credit or

17 believe those statements without yourself conducting an

18 investigation; is that right?

19      A.  Objection, this is irrelevant.  Sue Berkel

20 testified at length that her statements about loss of

21 subject matter expertise was about HMO and, in

22 particular, the prospect that she would have to lead

23 the efforts to transition off the NICE platform.

24      THE COURT:  Overruled.  It's in conflict.

25      THE WITNESS:  So could you restate?
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 1          (Record read)

 2      THE WITNESS:  Yes, I did look for evidence of any

 3 impact on the operations on that.  And I didn't see any

 4 evidence of negative impact in PLHIC.

 5      MR. STRUMWASSER:  Q.  By looking for evidence, you

 6 mean that you looked at the metrics that you keep

 7 referring to, right?

 8      A.  Yes, and I also reviewed testimony.  I also

 9 looked at the combined knowledge that the two companies

10 brought together and on PPO in particular -- United had

11 good and long-term experience with PPO products -- as

12 part of my assessment as well, to assure that there was

13 appropriate knowledge in PLHIC.

14      Q.  Did United have experience with RIMS?

15      A.  No, not prior to the merger.

16      Q.  And whose testimony did you look to for that

17 information that you said you looked at as a part of

18 your investigation as to whether there was a loss of

19 institutional knowledge?

20      A.  I believe that was Ms. Berkel's.

21      Q.  Anybody else?

22      A.  You know, I'm sure there was, but I can't

23 recall.

24      Q.  With respect to Ms. Berkel, you only looked at

25 her direct testimony, correct?
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 1      A.  Yes.

 2      Q.  Are you aware that, after the acquisition,

 3 sometime in 2007, a United executive complained that

 4 the magnitude of PacifiCare's claims errors, claims

 5 reworks and claims slowdown was, quote, "killing,"

 6 unquote, the company?

 7      A.  I don't recall that specific statement.

 8      MR. STRUMWASSER:  Handing the witness 1066, your

 9 Honor.

10      Q.  Have you seen this document before,

11 Mr. McNabb?

12      A.  I don't recall.

13      Q.  I take it that this document did not

14 contribute to the views expressed in your pre-filed

15 report, in your written report?

16      A.  I am aware of some references in this document

17 from review of documents, so -- but I don't recall the

18 specific document.

19      Q.  So you may have seen other documents that

20 referred to this, but not this document itself?

21      A.  I've looked at a lot of documents.  I just

22 don't specifically recall reading this document at the

23 time moment.

24      Q.  Top of the page, Mr. Wichmann writes, "Claims

25 errors, claims rework, claims slowdown, this is killing
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 1 us."

 2          You know what a rework is, right?

 3      A.  Yes, I do.

 4      Q.  Do you know what the rework rate was for

 5 PacifiCare -- for PLHIC in 2007?

 6      A.  By claim volume, I don't recall specifically.

 7 I did look at a lot of metrics around that.

 8      Q.  So is it your testimony that PLHIC had in

 9 place metrics measuring the frequency of reworks and

10 establishing acceptable standards for the number?

11      A.  I believe what I reviewed was RIMS rework.  I

12 don't recall specifically what was in and out of that

13 number or in -- or types of claims in and out of their

14 reworks.  But I did review timeliness by rework --

15 including rework, I should say.

16      Q.  And is it your testimony that PacifiCare --

17 that PLHIC had metrics for an acceptable percentage of

18 reworks in 2007?

19      A.  Again, I don't remember what products were in

20 and out of the documents that I looked at.  I'm just

21 saying I remember looking at claim timeliness metrics

22 for RIMS.

23      Q.  That isn't the question I asked you.

24          Do you recall whether or not in 2007 PLHIC had

25 metrics defining what the acceptable percentage of
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 1 claims rework was?

 2      A.  No, I don't understand -- I don't recall that

 3 specific question, that...

 4      Q.  And if there were large numbers of reworks,

 5 sitting here today, you're not in any position to say

 6 that the numbers are not a concern because they were

 7 within the acceptable metrics, are you?

 8      A.  I am prepared to say, if the metrics on

 9 reworks were within an acceptable range, that would

10 reflect a standard operating procedure not only for

11 PacifiCare but for the industry as well.

12      Q.  Would you agree hypothetically, Mr. McNabb,

13 that, if the company mispaid 100 percent of its claims

14 and then reworked those claims and got them all paid

15 within 30 business days, is it your view that that is

16 an acceptable performance?

17      MR. KENT:  Objection, vague.  They got paid the

18 first time and the second time within 30 days?

19      THE COURT:  They got paid the wrong time --

20      MR. STRUMWASSER:  Yes.  The correct payment was

21 within 30 days, but there was an erroneous first

22 payment -- in 30 working days.

23      THE WITNESS:  In the scope of my review, I would

24 say yes, that's acceptable.  But I would also suggest

25 they have some process improvement to do.  But I would
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 1 also have to understand the total situation of what

 2 we're talking about.  Not knowing what the external

 3 environmental issues are with that statement, it would

 4 be hard for me to absolutely know for sure how to

 5 answer that.  But I would have a concern.

 6      MR. STRUMWASSER:  Q.  In the healthcare industry,

 7 there are metrics for acceptable turnaround times,

 8 right?

 9      A.  Yes.

10      Q.  Separate from those metrics, there are metrics

11 for claim processing accuracy, correct?

12      A.  Yes.

13      Q.  And the fact that a company might have

14 satisfied the timeliness metric does not mean that it

15 also satisfied the accuracy metric, correct?

16      A.  In general, I would agree with that.

17      Q.  So sitting here today, you have no evidence on

18 whether or not in 2006, let's say, PLHIC was meeting

19 any applicable standard or metric for claim accuracy?

20      A.  I do refer to claim accuracy.  And I do refer

21 to underpayment claim accuracy.  So in my review, I do

22 have evidence and I did review that question as part of

23 my review.

24      Q.  Tell us where the results of that review

25 appear in your report.
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 1      A.  I don't know that it does, specifically.

 2 You're right.  I think it was maybe in my direct,

 3 actually.

 4      Q.  You testified a moment ago you don't know what

 5 metrics for claim accuracy PacifiCare had in 2007 for

 6 PLHIC, correct?

 7      MR. KENT:  Misstates the prior testimony.  The

 8 question was whether there was a separate metric for

 9 the percentage of reworks.  And that's what the

10 witness -- that was the question the witness answered.

11      MR. STRUMWASSER:  Okay.

12      Q.  Do you know if there was a separate metric at

13 PLHIC in 2007 for claim accuracy?

14      A.  I do know it was -- I believe I looked at

15 several documents, and I believe there were some

16 documents produced for the Department, if I'm recalling

17 this correctly.

18          I don't recall -- and I also looked at other

19 documents that had varying products running through

20 them.  So I do believe -- whether it was part of the

21 normal performance management reporting -- that they

22 were reporting some metrics through PLHIC only.

23      Q.  And so you don't presently know whether PLHIC

24 had claim accuracy metrics that were in standard

25 operation in 2007, do you?
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 1      A.  I would have to -- I actually reviewed a lot

 2 of metrics.  And I would have to -- to accurately

 3 answer that, I would have to go back and review the

 4 documentation.  But the numbers that I did review, I

 5 was very satisfied with.

 6      Q.  But you don't know whether you reviewed claim

 7 accuracy performance metrics for PLHIC for 2007, right?

 8      A.  I believe I did.  But I would want to go back

 9 and validate.

10          You're asking me a lot of parameters about

11 dates and timing.  I know that there was enhancements

12 made to the reporting from '06, '07, and '08.  And I

13 know there were metrics that I reviewed that were part

14 of the Department's review as well, which I believe are

15 specific around PLHIC.

16          So I'll go back and -- I'm just not

17 comfortable saying absolutely on everything you're

18 asking.

19      Q.  So I take that offer as an offer to check and

20 see what metrics you reviewed for claim accuracy for

21 PLHIC in 2006 and 2007?

22      A.  Yes, that's fine.

23      Q.  Excellent.  Thank you.

24      MR. KENT:  What's your pleasure today?

25      MR. STRUMWASSER:  I think we're close to being
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 1 done -- not close to being done but close to reaching a

 2 place in which the temptation to get out of this room

 3 is going to be overwhelming.

 4      MR. KENT:  I think we're all close to being medium

 5 rare.

 6      THE COURT:  You don't have to twist my arm.

 7          (Whereupon, the proceedings recessed

 8           at 3:34 o'clock p.m.)
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 4 Reporter of the State of California, duly authorized to
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 8 disinterested person, and thereafter transcribed under
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10 transcription of said proceedings.
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12 attorney for either or any of the parties in the
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 1 Wednesday, August 17, 2011           9:02 o'clock a.m.

 2                         ---o0o---

 3                   P R O C E E D I N G S

 4      THE COURT:  All right.  This is on the record

 5 before the Insurance Commissioner of the State of

 6 California in the matter of PacifiCare Life and Health

 7 Insurance Company.  This is OAH Case No. 2009061395,

 8 Agency No. 2007-00004.  Today's date is August 17th,

 9 2011.

10          Counsel are present.  There is no one here

11 representing respondent today?

12      MR. KENT:  Let me double-check that.

13      THE COURT:  If somebody comes in, we'll just put

14 it on the record.  For now, there's nobody here.

15          And we are continuing the cross-examination of

16 Mr. McNabb.

17      MR. STRUMWASSER:  Thank you, your Honor.

18                       RICK McNABB,

19          called as a witness by the respondent,

20          having been previously duly sworn,

21          was examined and testified further as

22          hereinafter set forth:

23      CROSS-EXAMINATION BY MR. STRUMWASSER (resumed)

24      MR. STRUMWASSER:  Q.  Good morning, Mr. McNabb.

25      A.  Good morning, Mr. Strumwasser.
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 1      Q.  Do you have a copy of your report with you?

 2      A.  Yes, I do.

 3      Q.  Take a look at Page 2, if you would, please.

 4          The last partial paragraph at the bottom says

 5 that "Retention of employees is a challenge in any post

 6 merger environment," right?

 7      A.  Yes.

 8      Q.  Would you agree, then, that it is expected

 9 that, following a merger, a company will have

10 difficulty retaining employees?

11      A.  I would -- yes.  I would say it is, as I said,

12 a challenge, yes.

13      Q.  And it would be prudent to anticipate that

14 challenge by implementing effective retention policies,

15 correct?

16      MR. KENT:  Objection, vague, no foundation.

17      THE COURT:  If you know.

18          Overruled.

19      THE WITNESS:  I think it's important to analyze

20 the need for it, yes.

21      MR. STRUMWASSER:  Q.  And that analysis would

22 consist of what?

23      A.  In my opinion, I would do an environmental

24 assessment of really what's happening with the merger

25 as far as, you know, does it pose organizational risks
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 1 and the approach to the integration.  And you know, I

 2 would say it's a very subjective discussion of how do

 3 you determine risks at that point.

 4      Q.  A subjective discussion with whom?

 5      A.  I would assume the management team at various

 6 levels.

 7      Q.  Anything else you would do in the course of

 8 that assessment?

 9      A.  Not that I can recall.  But it reflects my

10 experience with other companies.

11      Q.  Would you do it as a part of that assessment,

12 some kind of an inventory of who has the skills that

13 are most important to retain and the knowledge?

14      A.  No, not necessarily.  Again, it depends on the

15 situation.

16      Q.  What about the situation would render it

17 unnecessary to determine who has the necessary skills

18 and knowledge?

19      MR. KENT:  Objection, vague.

20      THE COURT:  Overruled.

21      THE WITNESS:  I would be speculating, but if the

22 integrations -- a simple answer, you could say if the

23 integrations had no impact on each other from an

24 organizational standpoint or a strategy, I would say I

25 wouldn't be overly concerned.
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 1      MR. STRUMWASSER:  Q.  Do you believe that was the

 2 case in the instance of PacifiCare United integration?

 3      A.  Not specifically, no.

 4      Q.  You would agree, would you not, the

 5 integration did in fact, in the case of PacifiCare and

 6 United, have an impact on each other from an

 7 organizational standpoint?

 8      A.  Yes, and I believe they started that

 9 discussion.

10      Q.  Any other situations that would render it

11 unnecessary to determine who has the necessary skills

12 and knowledge?

13      A.  I'd be speculating, so nothing comes to mind

14 right now.  I mean, it's a very subjective discussion,

15 depending on all the environmental factors and mergers.

16 I would say they are unique to each merger.

17      Q.  Would you limit that assessment if you were to

18 conduct it to high level officers?

19      A.  Again, speculating, there's no one right

20 answer to that.

21      Q.  Are there any wrong answers to that?

22      A.  No, not when you're speculating.

23      Q.  Let's be clear here.

24      A.  I -- yes?

25      Q.  You've been called as an expert.  And experts
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 1 do get to speculate.  They get to offer their opinion

 2 in hypothetical situations.  So please don't understand

 3 me to be uninterested in your speculation.

 4          So with that preamble in mind, are there any

 5 circumstances under which you would only limit your

 6 inquiry into whether there are people who have

 7 necessary skill and knowledge to officers of the

 8 company?

 9      MR. KENT:  Objection, that's misleading, that

10 whole preamble.  Whether you're an expert or a

11 percipient witness, only relevant evidence is

12 admissible.  And by definition, speculation is

13 irrelevant.

14      THE COURT:  Well, speculation is not a very good

15 word for it.  But he can render an opinion based on

16 hypotheticals if it is within his expertise to do so.

17 That's why we have experts.  But, yes, wild speculation

18 isn't of any value whatsoever.

19          However, would you repeat just the last part

20 of the question, and I think we'll be okay.

21          (Record read)

22      THE WITNESS:  No.  And the problem I'm having with

23 the discussion is, in my experience, I haven't seen an

24 identical situation at any company I've worked with.

25 It's really been specific to what the environment looks
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 1 at the time.

 2          It's also subjective to what's the pulse of

 3 the people at the time.  And I would say it is

 4 typically consistent to just start with the executives,

 5 meaning if I've seen -- more times than not, I have

 6 seen the executives discussed with some type of program

 7 to keep them there.  It is very unclear after that.

 8          And truthfully, I can't think of any case that

 9 I've been involved with that actually did anything

10 beyond the executives on day one.

11          So my experience tells me that I see

12 companies -- there's a lot of environmental factors.  I

13 can see them consistently looking at the executives,

14 but after that, it gets fuzzy.

15      MR. STRUMWASSER:  Q.  By "fuzzy," you mean

16 practice varies?

17      A.  It varies by timing.  It varies by even if

18 they care.  It varies by what's happening

19 operationally.  It varies by geography, you know,

20 depending on what market conditions are, whether

21 there's a risk of them getting another job.  I mean, it

22 is -- it literally is all over the board.

23      Q.  You limited your prior answer to day one.

24 What about with respect to let's say year one, or year

25 one and two?  After they have had the day-one
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 1 conversations about the executives, is it not typical

 2 to then begin -- and partly in reliance on the key

 3 executives -- to identify inventory, if you will, the

 4 middle managers and the technical specialists who need

 5 to be retained?

 6      A.  Yes, except I can't agree to year one.  My

 7 impression is it becomes a dynamic conversation at that

 8 point, depending on what is happening.

 9          And, again, I'm thinking through everything

10 that I've touched over the last 20 years.  I have not

11 in that regard seen a consistent program across the

12 company on that.  That typically happens at a

13 department-by-department level if the need arises.

14          But middle management, if I can use that term,

15 typically has a -- you can deal with a shorter leash on

16 them, if I can use that term, in the sense that you can

17 sense the pulse of if you've got a problem or not and

18 then react to it.

19      Q.  What is it -- I'm sorry.

20      A.  Yes.

21      MR. KENT:  I don't know that the witness was

22 finished.

23      THE COURT:  I don't know that you were finished

24 either.  Are you done?

25      THE WITNESS:  Yes, I'm done.
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 1      MR. STRUMWASSER:  Q.  What is it about year one

 2 that you object to?  Is that too long or too short?

 3      A.  I don't have anything in my experience that

 4 tells me that year one is necessarily a good indicator

 5 of what happens.  And I'll tell you why.

 6          (Marilyn Drysch entered the courtroom)

 7      THE WITNESS:  There's a whole emotion, as you can

 8 imagine, to people when there's a merger.  The initial

 9 emotion is, "Wow, this could be really good, and I want

10 to see what happens."  It's actually a long lifecycle

11 until that full assessment happens.

12          And in some regards, things change as a normal

13 outcome of a merger, and some people just say either

14 "I want to do it" or "I don't want to do it."  It seems

15 to be very age related, you know, also with what

16 individuals do or don't want to do.  And that takes a

17 long time to unfold.  And it hits people differently.

18 And it hits different departments with different

19 strategies differently.

20          So my experience is you could be having these

21 discussions at any point in time.  But, again, if you

22 can get a flavor of what I say, there is a lot of

23 subjective factors.

24          And I said this earlier, really, as I think

25 about it, the job market and the geography of where the



20107

 1 people are is a huge factor, meaning, do they have any

 2 place to go?  That's a -- I don't want to say negative,

 3 but if you're in a very good job market, it's easy to

 4 jump.  If you're not, you won't.

 5          And then you find -- maybe I didn't

 6 necessarily like something, and later on I find it's

 7 not so bad or I misinterpreted or I'm over the emotion.

 8 It's a big issue, so it takes time.

 9      MR. STRUMWASSER:  Q.  What do you know about the

10 job market in --

11      MR. KENT:  Excuse me.  Just note for the record

12 that our respondent Marilyn Drysch has arrived.  And

13 thank Southwest Airlines for getting her here this

14 morning.  Wish they could get the 6:45 flight here a

15 little more timely.

16      THE COURT:  Well, at least they did it.  All

17 right.  Thank you very much.

18      MR. STRUMWASSER:  Q.  What do you understand the

19 job environment to be for technical and subject matter

20 experts in the health insurance business in Orange

21 County in 2006?

22      A.  What I know was there was, through testimony,

23 I believe, that there was a desire to pick off people

24 from the other competitors, which happens.

25          I work in The Hartford market quite a bit.
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 1 And that same dynamic happens in The Hartford market.

 2 So you've got players -- Health Net, you've got

 3 WellPoint.  Those tend to take advantage of situations

 4 like this.

 5      Q.  Are you finished?

 6      A.  I don't have any specifics about people.  I

 7 just know that there was probably some aggressiveness

 8 from competitors, which is typical.

 9      Q.  And so under those circumstances, that would

10 militate in favor of prompter and more aggressive

11 measures to retain people with necessary knowledge and

12 skills, right?

13      A.  I would utilize it as a factor in my decision

14 making.

15      Q.  Is that a yes?

16      A.  Yes, as one of many factors.

17      Q.  Now, you also said that, below the executive

18 level, that that would be something that you would

19 expect at the departmental level to be done?

20      A.  If need be.

21      Q.  And would you expect that there would be a

22 reporting relationship that would give management of

23 the company and the people who were involved the

24 overall integration information about what was being

25 done and how successful it was?
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 1      A.  Could you say the question again, please?

 2          (Record read)

 3      THE COURT:  Do you not understand the question?

 4      THE WITNESS:  I'm not.  I'm not sure because what

 5 I thought the question is and what I ended on is not

 6 the same.  So one more time?

 7      THE COURT:  Do you want to rephrase it?

 8      MR. STRUMWASSER:  Yes.

 9      Q.  Would you expect that the people in

10 departments who would be relied upon, in your

11 testimony, to be responsible for ensuring the retention

12 for people with necessary subject matter and knowledge

13 and skills, would you expect those people to have

14 reporting obligations to company management and

15 specifically to the people who were in charge of the

16 integration to apprise them of how well it's going and

17 what, if anything, needs to be done at the higher

18 level?

19      A.  Typically what happens, it's not a formal

20 process, but it's a normal job responsibility for a

21 department manager to keep the pulse on its people.

22          Now, that doesn't mean it's formal.  It could

23 be very informal.  But just as a normal job

24 responsibility, you'd have responsibilities for your

25 departments on keeping a pulse.
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 1      Q.  So that normal responsibility would not, in

 2 your opinion, need to be formalized given the

 3 challenges of an integration and retaining people to

 4 which you've testified earlier?

 5      A.  It could be formalized, but I don't

 6 necessarily see it formalized.

 7      Q.  In your opinion, you don't attach any

 8 significance to the absence of such a formal

 9 relationship, do you?

10      MR. KENT:  Objection, "formal relationship"?  I

11 don't understand.

12      THE COURT:  Just the formalizing of the

13 communications.

14      MR. STRUMWASSER:  Reporting relationship, yeah.

15      THE COURT:  All right.

16      THE WITNESS:  If -- yes.  If it means that there's

17 a formalized requirement to do that, no, that's not a

18 requirement to me.

19      MR. STRUMWASSER:  Q.  So elsewhere in your

20 testimony, you note the existence of PowerPoints and

21 spreadsheets and checklists and reporting requirements.

22          The absence of such a reporting relationship

23 with respect to retention of subject matter experts and

24 people with necessary knowledge and skills does not, in

25 your opinion, reflect badly on management of the
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 1 integration?

 2      A.  No, it doesn't reflect badly.  I do believe

 3 it's perfectly fine to have conversations about it.

 4      Q.  Now, you said that it would principally be the

 5 responsibility of the departments to have retention.

 6 Would you agree that, to the extent the integration

 7 comes with changes in personnel practices, in

 8 compensation, in benefits that that's a topic that is

 9 addressed above the department level, correct?

10      A.  Yes.  That conversation, from a formal

11 perspective, always tends to come out of HR in most

12 cases that I've seen.  And it's either spurred on with

13 informal discussions between the businesses and HR.

14 But again, that's a company-specific issue.

15      Q.  So, Mr. McNabb, if it turned out that, upon

16 closure of the acquisition, a series of personnel

17 changes, personnel practices, compensation rules were

18 promptly implemented and a high level executive with

19 responsibility for the integration writes a year or two

20 later, "I had not realized until now that all of our

21 changes were takeaways that appeared to have

22 contributed to the loss of subject matter expertise,"

23 would that reflect badly in your view on the adequacy

24 of management of the integration?

25      MR. KENT:  Objection, no foundation, calls for
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 1 speculation.

 2      THE COURT:  Overruled.

 3      THE WITNESS:  Not knowing any more of what that

 4 statement meant, I would have a concern.

 5          But, again, I wouldn't know what the

 6 context -- I'd need to know the context of that

 7 statement.

 8      MR. STRUMWASSER:  Q.  Do you recall seeing such a

 9 statement?

10      A.  I do.

11      Q.  And did you, when you saw it, feel the need to

12 know more about the context of that statement?

13      A.  Yes, I did.

14      Q.  And did you in fact pursue more information

15 about the context?

16      A.  I'd like to refer specifically to a document.

17 But on those issues, yes, I did pursue that.

18      Q.  What information about the context did you

19 pursue?

20      A.  I looked at if it -- the response was specific

21 to PLHIC.  I looked at if what was stated in the memo

22 was a statement of fact or if it's bringing up an issue

23 to have a dialog about, meaning a concern.  I looked at

24 evidence of if the concerns were real and if there was

25 objective information supporting it.  And then I
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 1 ultimately looked at the overall impact to claims

 2 operations.

 3      Q.  Okay.  So first of all, you said you looked at

 4 whether the response was specific to PLHIC.  I want to

 5 make sure that we have that answer clear.

 6          You aren't saying, if it was unique to PLHIC,

 7 you were interested, but if it was not unique to PLHIC,

 8 you were not interested?

 9      THE COURT:  I'm sorry.  I think there was a

10 double-negative in that question.

11      MR. STRUMWASSER:  Okay.

12      Q.  By "specific to PLHIC," do you mean specific

13 uniquely to PLHIC, or do you mean specific to PLHIC and

14 maybe others?

15      A.  I looked to make sure if it was specific to

16 PLHIC and others.  I kept -- that didn't exclude it if

17 it had others impacted as well.  It did not exclude it.

18      Q.  Second thing you said was whether it was a

19 statement of fact or bringing it up in -- or bringing

20 it up as an issue to have a dialog about.

21          Did you draw a conclusion about that comment

22 in this case?  Was it factual or not?

23      A.  The answer to that would be specific to who

24 we're talking about.  So I can't answer that without

25 specific document or reference to someone.
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 1      Q.  Did you arrive at a determination whether or

 2 not it was true that all of the personnel practice

 3 changes, compensation changes and benefits were

 4 takeaways?

 5      A.  I don't understand the question.

 6      Q.  In the course of the pursuit of context that

 7 we were talking about of the statement that we've been

 8 referring to, did you reach any conclusion about

 9 whether or not it was the case that all of the

10 compensation and benefit changes were takeaways?

11      A.  I don't know that I totally understand your

12 meaning of "takeaways."

13      Q.  Do you have an understanding of "takeaways" in

14 the compensation context?

15      A.  I don't understand the question.

16      Q.  Well, the question is, do you have an

17 understanding of what the phrase "takeaways" means in a

18 compensation context?

19      MR. KENT:  No foundation that there is such a

20 common understanding.

21      THE COURT:  I don't know that's the question.

22      THE WITNESS:  Specific?  No.

23      THE COURT:  Okay.  The answer is no.

24      MR. STRUMWASSER:  Okay.

25      Q.  Do you know whether there were separate
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 1 compensation schedules for people working on PLHIC

 2 business and other PacifiCare business?

 3      A.  I don't know the specifics to compensation

 4 schedules.  I looked at the fact that there were

 5 specific plans for people at various levels, and I

 6 compared that to how they worked through the processes

 7 and the issues of the integration.  And then I looked

 8 at the results at that time.

 9          I didn't assess the quality of the comp plans

10 or any of the specifics underneath that.

11      Q.  By "plans," are you referring to the retention

12 plans?

13      A.  Yes.

14      Q.  To whom did the retention plans apply in 2006?

15      A.  It's my understanding those were at the,

16 quote, "senior level."

17      Q.  Vice presidents and above?

18      A.  I believe that's correct, yes.

19      Q.  Back to my question, you are aware, are you

20 not, that the people in PacifiCare were compensated

21 pursuant to a schedule that identified their classes

22 and had compensation ranges for each class?

23      A.  Yes, if that's an overall question to the way

24 the organization worked.  I have an understanding, and

25 that would be a typical way most companies would do
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 1 that.

 2      Q.  And that was also true of United, right?

 3      A.  I don't know, but I would assume so.

 4      Q.  And so, so far as you know, those schedules

 5 and ranges, they applied to all of the people who were

 6 doing any PacifiCare business, and there was no special

 7 schedule for -- set of schedules for PLHIC business,

 8 correct?

 9      A.  I don't know the answer to that.

10      Q.  Have you made any assumption with regard to

11 that in formulating your opinions here?

12      A.  No.

13      Q.  Would you agree that, if aligning the legacy

14 PacifiCare employees into the United schedule -- well,

15 strike.  Let me start over.

16          Would you agree that the aligning of legacy

17 PacifiCare people into the United position and salary

18 and benefit schedules would have impact on PLHIC?

19      A.  It may.  But that -- that statement would

20 apply to any merger I've ever seen, meaning, any time

21 you're touching somebody, there would be -- I don't

22 know the definition of "impact" for you, but it

23 would -- yeah.  It would have some form of impact.  I

24 can't tell you if that's good or bad.

25      Q.  You do recall seeing criticism by PacifiCare
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 1 executives about the failure to implement adequate

 2 retention programs for middle management with detailed

 3 subject matter expertise?

 4      A.  I have seen issues around that.

 5      Q.  You have seen criticism phrased just that way,

 6 haven't you?

 7      A.  I don't recall the specific phrasing, but I

 8 have seen discussion documents on it.

 9      Q.  Do you have your copy of 5265 up there?  Bates

10 Page No. 1940, you see the fourth bullet, "Retention

11 did not adequately include middle management with

12 detailed subject matter expertise"?  Do you see that?

13      MR. KENT:  I'm sorry.  What page?

14      MR. STRUMWASSER:  1940.

15      THE WITNESS:  Yes, I see that.

16      MR. STRUMWASSER:  Q.  And the second bullet, "All

17 benefit changes were takeaways.  PTO" -- what's PTO?

18      A.  I believe that stands for personal time off.

19      Q.  -- "401K contributions, incentive

20 compensation, grade/titles," you saw that prior to the

21 filing of your report, did you not?

22      A.  Yes, I've seen this document.

23      Q.  Prior to the filing of your report?

24      A.  Yes.  The -- yes.

25      Q.  Then on 1941 in the July 6, 2005 row, the
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 1 second bullet, "PHS use of UHG retention program

 2 focused on VPs and above with very little retention at

 3 middle manager/detailed knowledge holder level," you

 4 saw that?

 5      A.  I did see that.

 6      Q.  At the time you filed your report, had you

 7 reached any conclusion as to whether those statements I

 8 just read to you were true or not?

 9      A.  Yes.  I believe they were true, specifically

10 around non-PLHIC business, particularly around HMO.

11 And I believe Ms. Berkel testified to those statements.

12          And then I also validated against, did PLHIC

13 show any abnormal operating metrics that would tell me

14 that there was indication of problems with that

15 organizational structure.  But I believe this relates

16 more to HMO than it does to PPO.

17      Q.  Well, the comments about compensation apply

18 equally, don't they?

19      A.  I don't know how to answer that question.

20      Q.  Is it your belief that there was a different

21 PTO policy for PLHIC and the other PHS subsidiaries?

22      A.  I don't know.

23      Q.  You don't know one way or the other?

24      A.  Not that I can recall.

25      Q.  So far as you know, there was no difference in
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 1 the 401K contributions, the incentive compensation and

 2 the grade titles between PLHIC and other PHS subsidiary

 3 employees?

 4      A.  I don't recall any specifics on that issue.

 5      Q.  And you did not assume in formulating your

 6 opinions that there was any difference in the

 7 compensation of people working on PLHIC versus

 8 non-PLHIC work, did you?

 9      A.  I did not assume anything regarding

10 compensation across the divisions.

11      Q.  Would you agree, then, if the compensation

12 problem -- strike that.

13          Would you agree that, if the compensation

14 changes attendant upon the integration had an adverse

15 effect on retention of PacifiCare people with subject

16 matter expertise in HMO, that it could -- it would

17 necessarily have a negative effect on people with

18 subject matter expertise of PPO as well?

19      A.  No, I wouldn't agree to that because there was

20 no indication to me, looking at PLHIC, that there were

21 negative issues that were an outcome of that statement.

22      Q.  Listen carefully to my question, sir.

23      A.  Yes?

24      Q.  I'm not asking whether there were people who

25 were negatively affected.  I'm not asking whether there
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 1 were any subject matter experts at the moment.

 2          I'm just asking you that -- two people in

 3 Cypress.  One is working on HMO; the other is working

 4 on PPO.  And they are both paid at the same grade

 5 level.  Company comes in and changes the compensation

 6 package.

 7      A.  Mm-hmm.

 8      Q.  That change is uniform to those two people,

 9 right?

10      A.  Hypothetically, yes.

11      Q.  And to the extent they have other places to go

12 or reason to want to leave, those things would be --

13 would operate uniformly over both those people, right?

14      MR. KENT:  Objection, irrelevant.  This is an

15 undue consumption of time.  If there's no causal

16 connection -- and after a year and a half we still

17 haven't seen any -- between these whole theories of

18 retention and any kind of issue that is actually at

19 issue in this case, it seems like we are not using our

20 time wisely.

21      THE COURT:  Well, I don't know about that.  But

22 that's what I think Mr. Strumwasser is exploring, and I

23 will allow him to do it in cross-exam in a reasonable

24 amount of time.

25      MR. STRUMWASSER:  Do you have the question in



20121

 1 mind?

 2          (Record read)

 3      THE WITNESS:  No, not necessarily.  I think

 4 there's a lot more environmental issues around people

 5 on that issue.

 6          I can't say -- I'm not an HR compensation

 7 qualified person, specifically on compensation

 8 strategies for companies.  That is an HR issue.

 9          I can tell you it is not surprising to me to

10 see HR issues with -- it's a touchy issue.  It affects

11 people.  There's a lot of things going on.  I have to,

12 in my review, look at the net impact on the specific

13 operations.

14          To say that there weren't issues going on --

15 obviously there were.  If your best friend is in

16 another division and he's upset, that impacts people.

17 So at the purest level of your question,

18 Mr. Strumwasser, I do think it was -- it's an unnerving

19 discussion for some people.  I can't deny that.

20          But did anything actually impact PLHIC in a

21 negative way?  I didn't see any evidence.

22      MR. STRUMWASSER:  Q.  That's exactly what I'm

23 trying to get to.  What I hear you saying is not that

24 the changes had no impact on people's incentive to stay

25 or go.  What I hear you saying is there were no subject
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 1 matter experts that PLHIC -- that PacifiCare or United

 2 needed to retain for the PLHIC business.

 3      A.  I don't know if I can answer that question.  I

 4 believe there are subject matter experts that are

 5 important to PLHIC.  The question to me was really did

 6 you have a risk of -- because what I'm saying is

 7 companies don't consistently formally do a retention

 8 plan on everybody.  You deal with the situation as it

 9 occurs.

10          And that's probably -- even though everyone's

11 different, my issue is did they deal with it when they

12 needed to.

13      Q.  So I heard you just say that PLHIC probably

14 did have subject matter experts that it needed.  And so

15 my question now to you is, to the extent there were

16 subject matter experts that were needed for the PLHIC

17 business and subject matter experts that were needed

18 for the HMO business, the personnel practices that are

19 identified in that bullet -- 401Ks and those other

20 things -- would be, all other things being equal,

21 expected to have about the same effect on their

22 likelihood of retention, correct?

23      A.  I have no way to answer that from an impact --

24 is it an impact?  Maybe.  But to say a similar and

25 likely, equal, I don't know.  There's other
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 1 environmental factors.

 2      Q.  Do you have any basis to distinguish -- for

 3 example, do you have any basis to distinguish how a

 4 change in a 401K policy would affect a subject matter

 5 expert working on NICE differently than a subject

 6 matter expert working on RIMS?

 7      A.  I have no way to answer that.  That's an HR

 8 issue to me.  And I'm saying that question would be

 9 applicable to every merger integration that ever

10 occurred in the last 20 years.

11          So that question happens at every merger or,

12 you know, from a -- you know, people are impacted by

13 benefit changes.  So...

14      Q.  So, Mr. McNabb, in the materials you reviewed,

15 did you see any documents in the first six months --

16 let's say from December 22 of '05 through June 22 of

17 '06, did you see any documents that talked about

18 retention of any employees below the vice president

19 level?

20      A.  Would you repeat the last date, the ending

21 date?

22      Q.  The first six months, June 22 of '05 -- excuse

23 me.  December 22 of '05, which was the first day of the

24 merger, as I understand it, to June 21 of '06, so that

25 first six months of the acquisition.
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 1      A.  I don't specifically recall seeing any.

 2      Q.  First year?

 3      A.  I may have in discussion of people -- with

 4 specific people, but I can't recall specifically.

 5      Q.  Last Wednesday -- strike that.  One moment,

 6 please.

 7          Last Wednesday, which seems like a very long

 8 time ago right now, you testified about the allocation

 9 of synergies.  Do you remember that?

10      A.  Yes, I do.

11      Q.  And you said you disagreed with

12 Dr. Zartetsky's testimony that it would be impossible

13 to allocate synergies to individual lines of business,

14 correct?

15      A.  Yes.

16      Q.  Did you read the entirety of Dr. Zartetsky's

17 testimony?

18      MR. KENT:  I think the question was -- misstates

19 the trans- -- I think the question was, if someone were

20 to say it was impossible to allocate synergies, what

21 this witness's reaction would be.

22      MR. STRUMWASSER:  I'll accept that.

23      THE WITNESS:  I did not agree that it's

24 impossible.

25      MR. STRUMWASSER:  Q.  Have you read
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 1 Dr. Zartetsky's testimony?

 2      A.  At some point, yes.

 3      Q.  Do you understand Dr. Zartetsky to have said

 4 that it would be impossible due to the arithmetic for

 5 such an allocation?

 6      A.  I don't recall the specifics he said.

 7      Q.  Do you recall him saying that such an

 8 allocation would be economically -- not be economically

 9 meaningful?

10      A.  I don't recall his specific words.

11      Q.  I take it that you were testifying not merely

12 that one can do the arithmetic of such an allocation

13 but that doing so would be economically meaningful; is

14 that right?

15      A.  Yes.  I'm okay with that.  Yes.

16      Q.  Would you agree that, to know how to allocate

17 a cost or benefit across a business segment, you need

18 to know for what purpose the allocation is being done?

19      A.  I would agree with that.

20      Q.  So what -- for what purpose do you understand

21 the allocation you testified to, for what purpose was

22 that to be used?

23      A.  The purpose was to discuss that the synergies

24 document that was in my direct actually covered many,

25 many business units, and that the impact of synergies
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 1 at the PLHIC level was not the driving force for

 2 decision making when it came to cost savings.

 3      Q.  So the purpose of your proposing that the

 4 enterprise-wide synergies be allocated in proportion to

 5 membership was to demonstrate that most of those

 6 benefits were not attributable to savings in the PLHIC

 7 business?

 8      A.  Yes, it would have been unfair to take that

 9 whole number and say it related to PLHIC.

10          And another, you know, offshoot of that was it

11 never -- as it sat in that document and was calculated,

12 it was never meant to be solely PLHIC.

13      Q.  What document are you talking about?  Are you

14 talking about the document that showed the table with

15 the three rows of synergies?

16      MR. KENT:  Objection, vague.

17      THE COURT:  Overruled.

18      THE WITNESS:  I forget the exhibit number, but if

19 my memory is correct, it was in -- there was a document

20 that had -- and some breakouts.

21      MR. STRUMWASSER:  Q.  I thought we understood

22 that.  That is my understanding.

23      A.  It was in my direct.

24      Q.  That is what threw me off because you have a

25 table in your direct.  And I wanted to make clear that



20127

 1 you were not talking about that table; you were talking

 2 about the table in the exhibit that was already in

 3 evidence.

 4      MR. KENT:  No foundation.

 5      THE WITNESS:  I can't answer that question.

 6      MR. KENT:  I don't know what we're talking about

 7 now.

 8      MR. STRUMWASSER:  On Page 2, we have a table about

 9 synergies.  You weren't talking about that table, were

10 you?

11      A.  No.

12      Q.  Okay.  You were talking about the table that

13 had that 70- to $100 million number?

14      A.  Yes.

15      Q.  Those were the dollars that you would propose

16 be allocated by membership count?

17      A.  As a mechanism.  And that reflects what I do

18 in my normal world and how my clients allocate numbers

19 like that.

20      Q.  But, again, you agree that, whether membership

21 is an appropriate variable to use for allocation

22 depends on the purpose of the allocation, right?

23      A.  That's a reasonable, yeah, assumption.

24      Q.  I have a hypothetical for you.  I'd like you

25 to assume the merger of two companies, Company A and
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 1 Company B.  Company A has 300,000 members.  Company B

 2 has 100,000 members.  Are you with me?

 3      A.  Yes.

 4      Q.  And the pre-merger expectation is that there

 5 will be $100 million in operating cost synergies

 6 generated.

 7      A.  All right.

 8      Q.  So to follow your recommendation in this case,

 9 you would allocate those synergies in proportion to

10 membership.  So three quarters would go to A, or

11 75 million, and 25 percent would go to B, or

12 25 million, right?

13      MR. KENT:  Objection, incomplete hypothetical.

14 It's vague.

15      THE COURT:  Overruled.

16          If you can answer it.

17      THE WITNESS:  I would need to know more of what's

18 under those cost savings to know if there's -- as

19 again, to the purpose, what the relationship is between

20 the two.

21      MR. STRUMWASSER:  Q.  We'll get that.  But --

22          The practice of using the easel has been cast

23 into doubt, but if I may, your Honor.

24          So Company A we said had 300,000 members.

25          Company B, 100,000 members.
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 1          And expected synergies of $100 million.

 2 That's the example I just gave, right?

 3      A.  Yes.

 4      Q.  So the first question, really, all I was

 5 trying to ask you a moment ago was, if we allocate

 6 these $100 million in synergies in proportion to

 7 membership, if we did that, if that was the exercise,

 8 then Company A would get $75 million attributed to it,

 9 and Company B would get $25 million attributed to it,

10 right?

11      A.  Under that math, yes.

12      Q.  And what I heard you say is whether that's the

13 appropriate way to allocate in this case is not -- you

14 don't have enough information to know whether that's

15 the case or not?

16      A.  Correct.

17      Q.  Now, the only basis I heard for your

18 recommendation that membership be the variable of

19 allocation in this case was that that's what you

20 typically use.  Was there some other reason that you

21 cited?

22      A.  Let's use your example and talk about it gets

23 down to the nature, the purpose of the synergies.  If

24 that synergy number was, say, a revenue number, I would

25 want to know specifically, Where did it come from?  Was
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 1 it a product that was generated in Company A or B?  I

 2 wouldn't use necessarily membership.

 3          When you're dealing with cost in

 4 infrastructure issues, particularly around claim

 5 operations, membership is a very consistent approach to

 6 allocation.  So cost-related, claims-related,

 7 membership would be a good algorithm.  Otherwise you

 8 need to look at the types of synergies with purposes of

 9 the synergies to determine there's another allocation

10 methodology.

11      Q.  Let me just read you a passage from your

12 testimony.  I don't have it in writing, and we can

13 certainly do something about that if you'd like.

14          We're at 19775, starting on Line 9.  In your

15 experience --

16      MR. KENT:  I'm sorry.  Which day?

17      MR. STRUMWASSER:  I think it's Wednesday, but I

18 only know --

19      MR. GEE:  August 10th.

20      MR. STRUMWASSER:  19775, Line 9.

21      MR. KENT:  I'm sorry.  What lines?

22      MR. STRUMWASSER:       Question: "In your

23                    experience, what would be a

24                    fair proxy for the portion of

25                    synergy savings that could
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 1                    be attributed to PLHIC as

 2                    opposed to another PacifiCare

 3                    line of business?"

 4                         Answer:  "There's two

 5                    or three ways to do it.  I

 6                    would look at it either based

 7                    on a membership count as a

 8                    way to allocate or some

 9                    transactional method.  Most

10                    in my experience, it's done

11                    with claims as a way, as an

12                    allocation methodology."

13                         Question:  "All right.

14                    Between these different

15                    possibilities -- membership,

16                    claims -- which do you favor

17                    if any?"

18                         Answer:  "Historically,

19                    I've always used membership

20                    as the best telling proxy of

21                    allocation."

22          Do you recall that testimony?

23      A.  Yes.

24      Q.  You have a pensive look.  Would you like to

25 clarify that answer?
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 1      A.  No.

 2      Q.  So whatever the purposes were, you've always

 3 found it appropriate to allocate on the basis of

 4 membership, right?

 5      MR. KENT:  Objection.  That's misleading.  Read

 6 also the next couple questions, "Why membership?"

 7 "Membership seems to be" --

 8      MR. STRUMWASSER:  Excuse me.  This is redirect.

 9      THE COURT:  I'm sorry.  Can you ask the question?

10          (Record read)

11      THE COURT:  I'll allow it.

12          You can answer yes or no.

13      MR. KENT:  All right.  For the record, misstates

14 the record.  The witness went on in the next question

15 and answer to tie it to something specific.

16      THE COURT:  All right.

17      MR. KENT:  I.e., fixed overhead.

18      THE WITNESS:  Yes, and that would be my answer

19 now.  I was, in the discussion, specifically to

20 overhead-type allocations.

21      MR. STRUMWASSER:  Q.  Now, by the way, one other

22 thing about your testimony, you said -- actually, the

23 question on Line 9 was:

24                         "In your experience, what

25                    would be a fair proxy for the
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 1                    portion of synergy savings

 2                    that could be attributed to

 3                    PLHIC as opposed to another

 4                    PacifiCare line of business?"

 5          Do you understand the allocation of synergies

 6 to be allocation among the acquired company or among

 7 the two companies combined?

 8      A.  That was -- I believe that was -- the percents

 9 we used were PLHIC percents.

10      Q.  Of PacifiCare?

11      A.  Yes.

12      Q.  But the synergies, 70- to 100 million, is an

13 enterprise-wide combined number, right?

14      MR. KENT:  No foundation.

15      THE COURT:  If you know.

16      THE WITNESS:  I don't recall specifically how to

17 answer that question.

18      MR. STRUMWASSER:  Q.  Back to my Company A,

19 Company B example.  Sorry for standing, but the

20 geometry of this room seems to challenge us.

21          I'd like you now -- I'm going to have the same

22 assumptions, but I'm going to add one more.  And that

23 is that the entirety of the $100 million in synergies

24 comes from reducing the personnel of Company B.  Do you

25 have that in mind?  So it's entirely an employee
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 1 compensation and benefits number.  Are you with me?

 2      A.  Yes.

 3      Q.  In that situation, how would you allocate the

 4 synergies between Company A and Company B?

 5      A.  I would need to know more specifics.  However,

 6 let me give you an example.

 7          In the companies I've worked with, they

 8 normally look at it allocated to the company that's

 9 being acquired as that is the event that caused the

10 integration and the synergy to occur.  So it's a

11 philosophical approach.

12          And then the other thing I see is companies

13 just say, "I don't even try to do a company allocation.

14 It's an integration event, and I manage to the synergy

15 and then just look at the specifics around operating

16 departments."  So I could go with either approach.

17      Q.  You think either approach is reasonable?

18      A.  Either approach is reasonable.  There's no one

19 right way to do that.

20      Q.  Mm-hmm.  I'm going change that last set of

21 assumptions I gave you.  We're still Company A,

22 Company B, 300 and 100, and 100 million in synergies,

23 and it still is entirely savings, personnel savings.

24          But in this case, the new management, the

25 combined management, says, "You know what?  B's got
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 1 better people than we do."  So they're going to achieve

 2 all those savings by laying off people in Company A.

 3 How would you allocate those savings, if you can?

 4      A.  I would use what I previously said.  And said

 5 I'd treat the integration as an event and allocate them

 6 the same way because the event caused it.  So...

 7      Q.  Allocate -- I'm sorry?

 8      A.  I don't see anything meaningful between one

 9 place or the other.

10      Q.  When you say "allocate the same way," what do

11 you mean?

12      A.  There is -- we're speculating, and there's no

13 one right way to do this.  But I would say it could

14 still be attributed to Company B because it's the

15 integration of Company B that started the event.

16          But I also would like to just say, you have to

17 look at what the benefit of synergies are here.  It is

18 just a proxy of how well my goals are being met and,

19 you know, certain decision making.

20          So it is less meaningful when the companies I

21 work with are allocating it to one or the other.  I

22 don't really see that event.  I see synergies tied to

23 an event, not at a company level.

24          It is fair to say that they take it down to

25 what portion was PLHIC.  That's fair.  But at the total
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 1 corporate level, I don't see that exercise discussed

 2 much, unless it's just saying Company B caused the

 3 event; they get to record it against them because it

 4 was the event.

 5      Q.  You just testified it's reasonable to take it

 6 down to the level of PLHIC.  What's the basis for that

 7 assumption -- for that conclusion?

 8      A.  Because in my world, when you -- when you use

 9 synergies, you incorporate it into decision making.  So

10 if you look at how it impacts decision making as a

11 scorecard, are we achieving our goals, you can look at

12 it specifically at some -- in this case, when we talked

13 about cost, you can look at it at the specific

14 operating units.

15          I don't see at the corporate level across all

16 entities -- unless I looked at a more refined example,

17 I don't see much merit at the corporate level unless

18 you were maybe at board of directors.

19          But then, again, even that, it doesn't matter

20 if it's Company A or B.  The board of directors are

21 just saying, "Tell me about the event."  So again, it

22 depends on the purpose and specifically what you're

23 trying to do with the number.

24      Q.  Okay.  Same assumptions, but this time, the

25 100 million synergies comes entirely from savings in
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 1 claims processing.  Are you with me?

 2      A.  Mm-hmm.

 3      Q.  Would you agree that, for most purposes, then,

 4 allocation of the synergies by company would be more

 5 appropriate on a claim count basis than on a membership

 6 basis?

 7      A.  No, I can't say that.  I would tell you what

 8 I'd do.  And this is what companies do, to answer your

 9 question.

10          They may look at multiple, you know, metrics.

11 And when, if you use multiple metrics -- and I can

12 throw more metrics in, transactional-based metrics.

13 One of the true tests, if it's telling you the truth,

14 if when you use multiple metrics and the final answer

15 all correlates within a relatively close parameter,

16 that tells you you're in a pretty safe allocation

17 mechanism.

18      Q.  Correlates to what?

19      A.  So you used membership, and you came up with 5

20 percent.  You used claim volume, and it was 7 percent.

21 You used premium dollars as another typical allocation

22 methodology; it was 9 or 8 percent.  I would tell you

23 and just for the purposes of what the number's good

24 for, you could pick a number in between that and call

25 it as a good allocation.  That's all I'm saying,
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 1 correlating multiple methods to see if they came up

 2 with the same reasonable division.

 3      Q.  Mr. McNabb, those numbers are going to

 4 correlate because the variables you're allocating with

 5 correlate.  Claims correlate with premium correlate

 6 with membership in general, right?

 7      A.  Not totally, but they're related.  Doesn't

 8 necessarily gain a total correlation.

 9          And really, just to be clear, there is not a

10 clear science to this.  This is a management tool.  And

11 so what you're wanting is not 100 percent precision but

12 are you directionally correct?  And that's how

13 management utilizes these tools for decision making.

14      Q.  So I do take it then, that, if one allocation

15 method came up with 3 percent to Company B and another

16 allocation method came up to 6 percent for Company B,

17 and a third 9 percent to Company B, that the choice of

18 those is a judgment call that -- and you would not be

19 in position to say any one of those three is wrong?

20      A.  Not without looking at more specifics.

21          And then I did say most of the people I use on

22 discussion or work with on discussions like this

23 typically agree that membership's the better proxy of

24 cost allocation.  That's in general.

25      Q.  Irrespective of the purpose of the allocation?
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 1      A.  No, purpose being cost -- for fixed overhead

 2 cost claims specifically, membership is usually the

 3 dominant one.

 4      Q.  So if we assume -- and back to this example

 5 that all of the synergies came from claim processing

 6 and some person in your research department says,

 7 "Okay.  If we allocate by membership count, Company B

 8 gets 25 percent.  If we allocate by claim count,

 9 Company B gets 35 percent," you're prepared to say that

10 the 25 percent is the better number?

11      A.  I lost the track of your example.  I

12 apologize.  25 percent -- could you tell me again what

13 25 percent it --

14      Q.  Yes, I'll even memorialize it.

15          On a membership basis, Company A is 75

16 percent, B is 25 percent.

17          On a claim basis, just to make the numbers

18 come out --

19      A.  Mm-hmm?

20      Q.  -- we'll say it's 50, 50.

21      A.  Mm-hmm.

22      Q.  And now the question is, what are -- and the

23 assumption at the moment is that this merger produced

24 100 million in savings that are entirely attributable

25 to claim processing.
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 1          Under those circumstances, it's your opinion

 2 that it is more appropriate to allocate 75 percent of

 3 that 100 million to Company A than 50 percent?

 4      A.  In that example, I'm telling you my clients

 5 and my experience is to use membership as -- so yes, in

 6 my experience.

 7          And I'm also saying you -- when we do these,

 8 we look at specific events and say, "Does it" -- you

 9 run the calculation.  And you say, "Am I comfortable

10 with what it's telling me?"  And that's also part of

11 that.

12          But yes, membership more times than not

13 reflects a good proxy of allocation of costs.

14      Q.  Just to tidy this up, so match up your answer

15 to my question.  I asked you whether it was more

16 appropriate.  Your answer was "companies more often use

17 membership."  And I'm now asking you, that practice of?

18 Companies, it's your testimony that's more appropriate.

19      MR. KENT:  Objection.  That's argumentative, asked

20 and answered.

21      THE COURT:  I'm sorry.  I lost the question.

22      MR. STRUMWASSER:  Let me do it over.  I had asked

23 the witness under these assumptions --

24      THE COURT:  Right, I understood that.

25      Q.  It was his opinion that it was more
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 1 appropriate to allocate 75 percent to A.  The answer

 2 was, "In my experience, the companies I work with tend

 3 to use the 75 percent result."

 4          And I'm now asking, to tidy back to his -- to

 5 my question, is it his opinion that the 75 percent is

 6 the more appropriate measure?

 7      THE COURT:  All right.  I'll allow it.

 8      THE WITNESS:  No, Mr. Strumwasser.  In this

 9 example, without knowing more environmentally what's

10 going on here, I don't know if that reflects what

11 actually goes on.

12          I'm saying, in my experience, membership has

13 been the likely one.  But I would need more

14 information.  I can't just look at this example and say

15 I'm totally comfortable with it.

16      MR. STRUMWASSER:  Q.  Okay.  Let's attach a number

17 to this one, your Honor.

18      THE COURT:  Okay.  1117

19          (Department's Exhibit 1117 marked for

20           identification)

21      MR. STRUMWASSER:  Q.  I've got another

22 hypothetical for you, Mr. McNabb.  I think I can do

23 this without doing a chart.  But let's see how we do.

24          Three companies -- A, B and C -- equal size by

25 membership claim count.  They just happen to have



20142

 1 exactly the same number of each of those three things.

 2          Company A has a great information technology

 3 capability.  But it is viewed as -- by the three

 4 companies together as being very weak in all the other

 5 areas of business.

 6          Company B's technology is archaic and

 7 ineffective, but it has a cadre of very strong,

 8 efficient and productive claims examiners.

 9          Company C is weak in claims adjustment and is

10 weak in IT, but it has a very efficient and effective

11 sales force.  Do you have that in mind?

12      A.  Yes.

13      Q.  And the pre-merger expectation is that they

14 will realize $90 million in operating cost synergies.

15 Are you with me?

16      A.  Yes.

17      Q.  But before the deal closes, Company C decides

18 to back out.  And it's now just a merger of A and B.

19 Would you agree with me, Mr. McNabb, that there's no

20 guarantee that the merger of A and B would realize two

21 thirds of the synergies of A, B, and C?

22      A.  I couldn't answer that without more specifics

23 of what built up the 90 million.

24      Q.  That was my question.  Not knowing where that

25 90 million came from, you couldn't really say whether
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 1 the A/B merger would get you 60 million, 90 million or

 2 zero, right?

 3      A.  Right.

 4      Q.  Now, with respect to the 70- to $100 million

 5 that were anticipated from operating efficiencies in

 6 the United acquisition of PacifiCare, you didn't make

 7 any effort to figure out how much of that 70 million to

 8 100 million came from reductions in any specific cost

 9 category, did you?

10      A.  I did see further breakdown in the categories

11 of cost underneath that 70 million.

12      Q.  So can you tell us what the categories of

13 costs you examined with respect to the 70- to

14 100 million were?

15      A.  I can't recall off the top of my head.

16      Q.  Is it fair to say that neither the categories

17 nor the numbers influenced your recommendation that the

18 synergies in this case be allocated on the basis of

19 membership?

20      A.  My recollection was, it was economies-of-scale

21 related and cost-savings related.  And there's nothing

22 that would change my -- that I can recall right now

23 that would make me doubt that membership would be a

24 good algorithm for that.

25      Q.  And it makes sense that operating expenses
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 1 would be dominated by costs, right?

 2      A.  I can agree with that, yes.

 3      Q.  And so, so far as you know, there were numbers

 4 that allocated that 70 million by category of cost

 5 there was further break out of that detail.

 6      Q.  By category of cost?

 7      A.  I can't recall specifically if -- if it was

 8 department based, if it was cost based.  I can't recall

 9 the breakout, but I did look at the breakouts.

10      Q.  Was it a breakout, or was it really just a

11 gross-up from a series of individual calculations at a

12 lower level?

13      MR. KENT:  Objection, vague.

14      THE COURT:  Did you understand the question?

15      THE WITNESS:  I'm not sure I did.

16      MR. STRUMWASSER:  Q.  Let me try it this way.  You

17 would be surprised if somebody said, "This merger is

18 going to generate $70 million in savings.  Now let's

19 see from what departments we're going to get it."  That

20 isn't the way it's going to happen, is it?

21      A.  It can.

22      Q.  But the orthodox approach to this is to go to

23 the departments, do the calculation, and then sum them,

24 right?

25      A.  You -- I'm sorry, I missed.  Could you restate
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 1 the question again, please?

 2      Q.  All right.  Let's -- so the record reflects

 3 the good spirit and levity of the occasion.

 4      THE COURT:  That we laughed?

 5      MR. STRUMWASSER:  Q.  The laughing is because what

 6 you're really saying is, yeah, you would expect that

 7 the 70 million has some basis in detail.  But in fact,

 8 in your experience --

 9      A.  In my experience, I've seen all things.

10      Q.  Including companies that said, "Here's the

11 number.  Now how do we get to it?"  Right?

12      A.  We call that in the industry top down versus

13 bottom up.  And typically what happens is the

14 strategists go top down, and then it's massaged or

15 manipulated -- negotiated with the bottoms up people,

16 which tends to be more of operations people.  And they

17 come to an agreement.

18          But the truth of the matter is most companies

19 come at it from both directions.  And that's what they

20 call rigor.

21      Q.  So you had available to you information

22 sufficient that you could determine what the components

23 of the 70- to $100 million figure were?

24      A.  Yes, and I was comfortable that it was cost

25 related, operations related.
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 1      Q.  And it had to be by definition, right, from

 2 that role at the table?

 3      MR. KENT:  Objection, vague, argumentative.

 4      THE COURT:  I'll allow it.

 5      THE WITNESS:  I don't know specifically the role

 6 at that table.  I do remember different categories and

 7 cuts of headings that made me feel comfortable, even

 8 organizational unit, I should say.

 9      MR. STRUMWASSER:  Q.  A row that is entitled

10 "operating expenses" would be a cost row, right?

11      THE COURT:  Is that yes?

12      THE WITNESS:  Operating expenses would be a cost,

13 yes.

14      MR. KENT:  Good time to take a break?

15      MR. STRUMWASSER:  Not yet.  I would like us to

16 make maximum use of our mornings.

17      THE COURT:  Since afternoons are impossible.

18      MR. KENT:  Okay.  I'm going to hold my tongue.

19      THE COURT:  About ten minutes, though, we probably

20 need to.

21      MR. STRUMWASSER:  Q.  Do you recall whether any of

22 the projected savings came from the shutting down,

23 projected shutting down of claims platforms?

24      MR. KENT:  Is that a general question, or are we

25 still back on the --
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 1      MR. STRUMWASSER:  70 million.

 2      THE WITNESS:  I believe so, but I can't totally

 3 recall.  I don't have any reason in my mind to doubt

 4 that, but I can't answer that specifically.  But I

 5 believe it did include some assumptions around claims

 6 platforms.

 7      MR. STRUMWASSER:  Q.  Do you know whether most of

 8 the 70- to $100 million were projected to come from

 9 savings in claim operations?

10      A.  I believe so.

11      Q.  Looking at the entirety of PacifiCare's

12 portfolio of business, not just PLHIC, but all of

13 PacifiCare -- there was PPO operations, HMO operations,

14 pharmacy benefit, dental benefit, other things, right?

15      A.  Yes.

16      Q.  Would you agree that some of those products

17 and segments are more labor intensive than others with

18 respect to claims processing?

19      A.  Yes.  Every environment can be different;

20 every product type can be different.

21      Q.  So for example, pharmacy benefit coverage is

22 less labor intensive than commercial group and

23 individual PPO work, right?

24      A.  Generally, yes, but not always, depending on

25 how some companies adjudicate pharmacy benefits.  But
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 1 in general, I can say yes.

 2      Q.  But most pharmacy benefits, a vast majority of

 3 pharmacy claims are auto adjudicated, aren't they?

 4      A.  Yes.

 5      Q.  Do you know how many, what percentage of

 6 PLHIC's PPO claims were auto adjudicated in 2006?

 7      A.  Would you say -- what was your -- say it

 8 again, please.

 9          (Record read)

10      THE WITNESS:  Not off the top of my head right

11 this second.  I'm --

12      MR. STRUMWASSER:  Q.  If I told you it was around

13 half, that would be a number substantially less than

14 the pharmacy benefit, wouldn't it?

15      A.  I wouldn't know that.

16      Q.  You wouldn't know that?

17      A.  No.

18      Q.  Would you agree that paper claims are more

19 expensive to process than electronically submitted

20 claims?

21      A.  As a general rule of thumb, yes.

22      Q.  Do you have any information about what

23 percentage of PPO claims received by PLHIC were paper

24 in 2006?

25      A.  Manual versus EDI, I don't recall that number
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 1 off the top of my head.

 2      Q.  Would you agree that vision care is less labor

 3 intensive on a per member basis than PPO?

 4      A.  Without knowing more of what they're doing

 5 with vision care, I can't answer that.  There tends to

 6 be less -- if you're talking about vision, general

 7 vision coverage, there tends to be less activity per

 8 transaction.  But I can't tell you if the costs of that

 9 transaction compared to a PPO is less.  Vision tends to

10 be a little more difficult, depending on how the

11 network is defined.

12      Q.  Would you agree that Medicare supplemental

13 coverage is less -- cost -- strike that.

14          Would you agree that it costs less to adjust a

15 Medicare supplemental claim than a primary claim?

16      A.  No.

17      Q.  Medicare supplemental is secondary coverage,

18 correct?

19      A.  Yes.  And again, you would have to get into

20 the specifics.  But usually on supplemental, you get

21 into a big secondary coverage, primary coverage --

22 there's more to that claim to understand how to

23 appropriately pay it.

24      Q.  Isn't it the case that there are rules that

25 bind the secondary coverage decisions to the primary
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 1 coverage?

 2      A.  Yes.  But my experience, it -- I can't tell

 3 you that once -- I'm telling you, my experience, there

 4 seems to be more complexity in timing of transactions.

 5      Q.  You've heard the slogan "The secondary follows

 6 the primary"?

 7      A.  I don't know that I would recall that slogan.

 8      Q.  Are you aware that statutes and policy

 9 provisions define the secondary benefit in terms of the

10 coverage provided in the primary?

11      MR. KENT:  No foundation, calls for speculation.

12      THE COURT:  If he knows.

13      THE WITNESS:  I'm not -- I don't know regulatory

14 on Medicare supplement.

15      MR. STRUMWASSER:  Q.  Would you agree that HMO

16 members generate fewer claims per member than PPO

17 members?

18      A.  I don't know that I have any evidence that

19 would say yes or no to that.  I don't -- that's too

20 hypothetical.  And it depends on the approach the HMO

21 has taken on what's the claim.

22      Q.  On average, you aren't -- you have no opinion

23 as to -- or understanding as to whether, on average,

24 HMO members generate fewer claims than PPO members?

25      A.  What I'm saying is, in my experience, the
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 1 definition of a claim in HMO has been very

 2 misunderstood as to, are we talking encounters?  Are we

 3 talking out of network claims?  So I'd have to -- I

 4 don't really know how to answer your question.

 5      Q.  In HMO, compensation of providers is at least

 6 in large part on a capitation basis, isn't it?

 7      A.  Yes.

 8      Q.  And you don't have any opinion as to -- it is

 9 not the case that HMO is substantially more expensive

10 than PPO on a per member basis, do you?

11      A.  That would also have to be a situational

12 discussion as to what you mean by "expensive."

13      Q.  On a premium basis?

14      A.  We're dealing with very big generalities here.

15 I have seen evidence -- in general, HMO tends to be a

16 cheaper premium because there's more restrictions.  But

17 I've seen evidence where premiums can be higher if it's

18 a rich HMO, and then you've got a low-option PPO.

19      Q.  Let's just stay with in general, the general

20 case where HMO is not more expensive on -- in general

21 than PPO.  Are you with me?

22      A.  Mm-hmm.

23      THE COURT:  Is that a yes?

24      THE WITNESS:  Yes.

25      MR. STRUMWASSER:  Q.  Now, a substantial portion



20152

 1 of that HMO premium dollar goes from the member or its

 2 employer or somebody to the insurer and then to the

 3 providers in the form of capitation payments, right?

 4      A.  Yes.

 5      Q.  There are no captation payments for PPO,

 6 right?

 7      A.  No.

 8      Q.  Yes, there are none?

 9      THE COURT:  No, there aren't any?

10      THE WITNESS:  Yes, there are not any.

11      THE COURT:  Okay.

12      MR. STRUMWASSER:  Q.  So if we have the case just

13 where the two -- the premiums are identical and the HMO

14 has capitation payments, you would agree, then, that

15 the amount paid on a per-claim basis by the PPO is

16 going to be greater than the amount paid on a per-claim

17 basis by the HMO?

18      MR. KENT:  Calls for speculation.  This is also --

19 it's irrelevant.  What does it have to do with this

20 case?

21      THE COURT:  Do you know?

22      THE WITNESS:  I don't know why we're -- I don't

23 understand the question in light of HMO.

24      THE COURT:  Let's take a break.

25          (Recess taken)
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 1      MR. STRUMWASSER:  Q.  Mr. McNabb, do you have your

 2 copy of 5620, the two pie charts?

 3      A.  Yes, I --

 4      MR. KENT:  It's Tab 8.

 5      THE WITNESS:  Tab 8.

 6          Yes.

 7      MR. STRUMWASSER:  Q.  So what we learned from this

 8 graph on the two sites is that California PPO was a

 9 higher percentage of PacifiCare's claims costs than it

10 was its membership, right?

11      MR. KENT:  Objection, vague.  I think that was

12 paid claims as opposed to claim cost.

13      THE COURT:  I don't remember.

14      THE WITNESS:  Would you restate the question,

15 please?

16      MR. STRUMWASSER:  Yes.  I'll do it this way.

17      Q.  We learned from this that California PPO was

18 3.6 percent of PacifiCare's membership, right?

19      A.  Yes.

20      Q.  But that it was 5.9 percent of its claim

21 costs, right?

22      A.  Yes.

23      Q.  And it follows from that arithmetically that

24 the PLHIC PPO business had a higher per-member claim

25 cost than the non-PPO business, right?
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 1      A.  I'm not sure I understand where you're

 2 seeing -- a higher per-member-claim cost -- oh, I -- I

 3 understand that as the percent allocation, yes.  Just

 4 simply as that, yes.

 5      Q.  Right.  So that does indicate that, on a

 6 per-member basis, the PLHIC PPO business had higher

 7 per-member claim costs than the rest of the PacifiCare

 8 portfolio, correct?

 9      MR. KENT:  Objection, again, I think we need to be

10 specific.  Claim costs or as a percentage of total

11 claim payments?  What are we talking about?

12      MR. STRUMWASSER:  Q.  Do you understand the term

13 "claim cost"?

14      A.  I don't specifically.

15      Q.  You don't understand that to be a common

16 industry term?

17      A.  Well, I would say that there's not a black and

18 white definition of a claim cost.  And I'm -- yes.  I'm

19 trying to refer to what this exercise was.

20      Q.  So the right-hand pie chart, the allocation is

21 on the basis of what variable?

22      A.  Sorry.  Which page or which are we talking

23 about?

24      Q.  5620.

25      A.  My numbers are different.
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 1      MR. KENT:  It's the third one.

 2      THE WITNESS:  Third one?  I'm sorry.

 3      MR. STRUMWASSER:  Q.  Says at the top "PLHIC

 4 Portion of Alleged 70mm 'Operational Efficiencies,'" in

 5 quotes.  Are you there?

 6      A.  Yes.

 7      Q.  And on the left side, we have that $70 million

 8 allocated by membership, right?

 9      A.  Yes.

10      Q.  And by "membership" it is meant a simple

11 headcount of the number of members?

12      A.  Yes.

13      Q.  And on the right side we have an allocation

14 said to be "Paid Claims Dollar."  What is that?

15      A.  That is actually the cost or the -- what was

16 paid out in claims expense.

17      Q.  Claims expense or claims cost -- all right?

18      A.  Yes.

19      Q.  So would you agree, then, as a simple matter

20 of algebra, it is necessarily the case that, on

21 average, PLHIC members had higher paid claims dollars

22 than the rest of the PacifiCare portfolio?

23      A.  I don't -- I'm not making that logic leap

24 based on what -- I don't -- I can't connect with that

25 on this chart.
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 1      Q.  Okay.  Let me -- it's all right.  I'll help

 2 you out here.

 3          On the left side, we have a pie chart that is

 4 allocating $70 million by member count, right?

 5      A.  Yes.

 6      Q.  And we learned that $70 million divided by the

 7 number of members equals 3.6 percent, correct?

 8      A.  Well, 3.6 percent is the amount of PLHIC

 9 members as a percent of all members.

10      Q.  Ah.  This has now gotten easier.

11          So what we know is that the PLHIC -- PLHIC has

12 3.6 percent of the members of PHS; is that right?

13      A.  Yes.

14      Q.  And that PLHIC has 5.9 percent of the claim

15 dollars, right?

16      A.  Correct.

17      Q.  Do you agree that, therefore, on a per-member

18 basis, PLHIC will have a higher dollars of claim per

19 member than the rest of the PacifiCare business in the

20 aggregate?

21      A.  I can't see that answer right now without

22 doing a specific calculation through here.  I can't

23 look at this, or my math isn't working in my head to

24 say that with this information without doing further

25 calculations.
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 1      Q.  Would you agree, Mr. McNabb, that, if the

 2 PLHIC members had the same per-member claim dollars on

 3 average as the balance of the PacifiCare portfolio,

 4 that the PLHIC pie on the right-hand-side chart would

 5 be 3.6 percent?

 6      A.  I would want to do the math.  But I -- if I

 7 had a calculator.  But I think math logic would say

 8 yes, but I can't think through that.  Seems like a

 9 reasonable assumption.

10      Q.  I'd like to turn to Page 3 of your report,

11 where you talk about the approach to the integration.

12 And you've referred to something called the "program

13 management body of knowledge," "guidelines and rules

14 for program and project management," correct?

15      A.  Yes.

16      Q.  And you've said that, "PacifiCare/United

17 integration plans and processes followed a classic

18 model of program project management based on commonly

19 recognized standards set forth in the PMBOK," right?

20      A.  Yes.

21      Q.  Is it your testimony that PacifiCare/United

22 explicitly used the PMBOK guidelines in planning or

23 implementing, or that they simply came up with an

24 approach that you say, in retrospect, complied with the

25 PMBOK guidelines and rules?
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 1      A.  What I'm -- I'm saying that they -- I don't

 2 know if they explicitly used PMBOK.  I use PMBOK to

 3 judge and look for evidence of demonstrated activities

 4 and techniques regarding PMBOK.  So I can't

 5 specifically answer for them.  But I used it as my

 6 measurement criteria, review criteria.

 7      Q.  So you didn't actually see any contemporaneous

 8 United/PacifiCare documents that referenced PMBOK

 9 guidelines and rules, right?

10      A.  That's correct.

11      Q.  Now, you've testified that Attachment B to

12 your report lists nine PMBOK guidelines, right?

13      A.  Yes.

14      Q.  And for each guideline, you have given

15 PacifiCare/United a check mark, correct?

16      A.  Yes.

17      Q.  Meaning that PacifiCare/United satisfied each

18 of those guidelines in your opinion, right?

19      A.  Yes, it demonstrated that there was evidence

20 that they were utilizing these to show me that they

21 understood from a process perspective.

22      Q.  They understood what?

23      A.  What these -- they understood the guidelines

24 according to the fact that I evidenced these activities

25 or these guidelines being demonstrated within the
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 1 projects.

 2      Q.  I thought you just said there's no evidence

 3 that they actually knew about the guidelines?

 4      A.  Specific to PMBOK, what I was looking for

 5 is -- as a way to evaluate them, I use PMBOK.  And I

 6 evidenced PMBOK's guidelines to their activities is

 7 what I'm saying.

 8      Q.  And you testified that -- excuse me.

 9          You testified that the words under the heading

10 "Example" in the fourth column represents the

11 information where you evidenced these guidelines within

12 the PacifiCare/United integration, correct?

13      A.  Yes.

14      Q.  Let's look at the first guideline,

15 "Integration Management."  Your definition of that

16 guideline is that there are, "Activities that integrate

17 project management (project charter, change control, et

18 cetera)."  Right?

19      A.  Yes.

20      Q.  So one satisfies this guideline by having

21 those kinds of activities, correct?

22      A.  Yes.

23      Q.  And so the fact that PacifiCare and United

24 planned for and executed those types of projects earns

25 it a check mark, correct?
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 1      A.  Yes.

 2      Q.  Getting that check mark has nothing to do with

 3 whether the integration was successful, correct?

 4      A.  It's part of my success criteria.

 5      Q.  May I have an answer to my question?  Getting

 6 that check mark does not require that the integration

 7 be successfully executed, does it?

 8      MR. KENT:  It's argumentative.  It's --

 9      THE WITNESS:  No --

10      MR. KENT:  -- already been asked and answered.

11      THE COURT:  Overruled.

12          If you know.

13      MR. STRUMWASSER:  I think the answer was no.

14      MR. KENT:  I think answer was yes, that it was

15 part of it.

16      THE COURT:  I think he just said no -- all right.

17 Stop.

18      THE WITNESS:  I'd like a clarification, please.

19      THE COURT:  All right.  Read the question back.

20          (Record read)

21      MR. STRUMWASSER:  Did you get an answer?

22          (Record read)

23      MR. STRUMWASSER:  And I thought I heard you say

24 no; is that correct?

25      A.  I may have misunderstood.  If I could -- can I
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 1 explain one -- clarify one issue?

 2      MR. STRUMWASSER:  Q.  Sure.  But let's just -- so

 3 we have everything straight here, you did say no,

 4 right?

 5      A.  I did originally say no.  I'm -- yeah,

 6 that's --

 7      MR. KENT:  But that was to a different question.

 8      THE WITNESS:  Yes, yes.

 9      THE COURT:  I don't know what question it was to.

10 I mean --

11      THE WITNESS:  I --

12      THE COURT:  There was an objection.  I hadn't

13 ruled on it.  "No" doesn't stand.

14          Ask the question again.

15          (Record read)

16      THE WITNESS:  No, I cannot answer this question

17 without -- I'm struggling with what the definition of

18 "successfully executed" means is what I'm really

19 struggling with.

20      MR. STRUMWASSER:  Q.  Do you not know what the

21 definition of successfully discussing an integration

22 is?

23      A.  In the literal sense of our discussion, I

24 would need some more parameters.  If you could give me

25 some more parameters of what it means in your question.



20162

 1          I originally answered it as part of the

 2 success of the integration, and I included this in

 3 over -- my overview of the integration from a

 4 governance and process standpoint.  But I need more

 5 specifics around successful execution, a literal, what

 6 that means.

 7      Q.  You know what successful integration is?  You

 8 have an opinion on that, right?

 9      A.  I do.

10      Q.  And what is that?

11      A.  Successful integration, according to my -- by

12 my review is I looked at did they meet their goals and

13 objectives?  What happened with the accrual of

14 synergies?  I looked at it from a sense of did they

15 complete their activities, meaning integration

16 activities.  And that was judged against my other

17 experiences in the industry as far as other integration

18 efforts and my experiences there.

19      Q.  Would you agree -- first of all, you would

20 agree that a successful integration involves both

21 planning -- an integration in general involves both

22 planning and execution, right?

23      A.  Yes.

24      Q.  Generally speaking, those two words,

25 "planning" and "execution" are reasonably well
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 1 understood in the insurance business, right?

 2      A.  I can agree that people tend to know what that

 3 means, yes.

 4      Q.  So would you agree that it is possible to have

 5 an unsuccessful integration, even though you had

 6 integration management sufficient to earn a check on

 7 this table?

 8      A.  Could you repeat the last few words.

 9          (Record read)

10      THE WITNESS:  Yes.  This does not guarantee a

11 successful integration.  This is one of many aspects.

12          My view here was to review this as a component

13 to integration.  And specifically this demonstrated to

14 me did they have the understanding within the

15 Enterprise what these concepts are?  That's -- that was

16 the purpose of this check.  Did they demonstrate

17 understanding of these guidelines.

18      MR. STRUMWASSER:  Q.  Conversely, it is at least

19 in theory possible to have a successful integration, by

20 your definition, without the things necessary to earn a

21 check in the first row, right?

22      A.  Yes, I would agree with that.

23      Q.  So the first row, here, this "Integration

24 Management" row, this is really about an input to the

25 integration process, right?
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 1      MR. KENT:  Objection, vague.

 2      THE COURT:  Do you understand?

 3      THE WITNESS:  I don't know.  I don't know.  I

 4 wouldn't call it an input.  But --

 5      MR. STRUMWASSER:  Q.  Okay.  Let's try this, then.

 6 Integration management is something that happens at the

 7 beginning of a project?

 8      A.  Yes.

 9      Q.  And it is not in itself sufficient to ensure a

10 successful integration, correct?

11      A.  Correct.

12      Q.  In other words, you get to judge this in

13 advance.  You can say the A-B merger -- I've used those

14 letters.

15          The C-D merger was unsuccessful, but they did

16 a bang-up job of integration management.  That's a

17 possible state of affairs, right?

18      A.  Sure, yes.

19      Q.  And in fact, as to all of these nine

20 categories, these really measure things that a

21 management is supposed to set up at the time -- at the

22 beginning of the integration, correct?

23      A.  These are -- can be considered initial and/or

24 ongoing, evolving, yes.

25      Q.  And your example of why PacifiCare/United
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 1 deserved that check mark in the first row is the

 2 existence of a provider data integration project,

 3 right?

 4      A.  Yes, and it demonstrated to me that they

 5 understand the constructs of a disciplined approach to

 6 project and program management.

 7      Q.  Now, is the provider data integration project,

 8 are you talking here about the NDB process of putting

 9 provider data together in a single database?

10      A.   I don't recall the specific scope of that

11 document, but that would include that project.  It

12 could be broader than that.

13      Q.  Anything else you recall that was involved in

14 that?

15      A.  I don't recall the charter.  I don't recall

16 specifics of the charter today.

17      Q.  What document did you see this in?

18      A.  I can't recall that specific.

19      Q.  Let's talk about the second row, "Time

20 Management."  You define this as "Ensures timely

21 completion of project (project schedule)."  Do you see

22 that?

23      A.  Yes.

24      Q.  And again, they got a check on that, right?

25      A.  Yes.
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 1      Q.  And your example of why PacifiCare/United

 2 deserved a check mark there is "Project schedules

 3 included work plan tasks, start dates, completion

 4 dates, percent complete, task owners (United and

 5 PacifiCare) and status/comments," correct?

 6      A.  Yes, that's correct.

 7      Q.  In which documents did you see those things?

 8      A.  Well, I don't recall the specific documents,

 9 but I did review many documents or several documents

10 with work plans.

11      Q.  Do you recall reviewing any documents that had

12 completion dates that predated the date of the document

13 but had not been updated?

14      A.  I don't recall specifics regarding -- I

15 don't -- I wouldn't be able to answer that question.

16      Q.  Do you remember seeing such a document

17 yesterday?

18      A.  The document yesterday wasn't a work plan.

19      Q.  It wasn't a project schedule?

20      A.  It was an issues and risk log.

21      Q.  So a company could in fact earn a check mark

22 from you in time management with issues logs that have

23 deadlines that they don't meet and don't update,

24 correct?

25      A.  Yes.  This check mark represents understanding
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 1 of the discipline around project management.  It

 2 doesn't indicate perfect execution.  It's really

 3 regarding do they understand the discipline of how to

 4 put this project together.

 5          There may be issues like you're talking about.

 6 I can't recall specifics right now.  But that -- I just

 7 want to state what the purpose of this statement is

 8 here, this document, this page.

 9      Q.  You say it doesn't indicate perfect execution.

10 It doesn't indicate execution at all.  This is a

11 going-in proposition, isn't it?

12      A.  It's an indicator to me if there's a

13 disciplined approach to start an execution.  It gives

14 me a good understanding that there's a discipline to

15 manage it, which I did review in later documents.  So

16 if you don't start with a discipline, it's hard to

17 recover from that.

18      Q.  But if you do start with a discipline, you may

19 still not execute in a disciplined manner, correct?

20      A.  That's right.  But I would like to say one

21 thing on that subject.  Success isn't always determined

22 by perfect execution.  I don't know of anybody that

23 executes perfectly around these disciplines.  It's all

24 about how process, project management relates to risk

25 and delivery.  So you have to look at it holistically
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 1 with other parameters.

 2      Q.  Mr. McNabb, you said several times that it's

 3 unrealistic to expect perfection.  Would you agree that

 4 that observation by itself does not mean that, no

 5 matter how far away from perfection you turned out,

 6 it's understandable and excusable?

 7      A.  No, I wouldn't say, if I understand that

 8 correctly, that there's no parameter, that -- that

 9 there needs to be minimum -- some parameter of minimum

10 performance.

11      Q.  What is that parameter here?  How far from

12 perfection does a company have to come before you're

13 prepared to say they're not successfully executed?

14      A.  Are we talking about hypothetical here?

15      Q.  We're taking about your standards applied to

16 this merger.

17      A.  Well, to answer that, let me go back to each

18 of the categories I utilized to answer that question.

19          The starting point, Did they meet their goals

20 and objectives?  I believe the answer was yes to that.

21          Did they do that within an operating framework

22 that told me that their operational metrics were within

23 a normal industry range, regardless of whether there

24 was an integration or not?  So that told me they put

25 the companies together and minimized disruption outside
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 1 of a normal range.

 2          I looked at synergies to the extent of

 3 synergies being a proxy for benefits or outcomes of the

 4 merger in a more objective fashion, and I saw that they

 5 met or exceeded their synergies.

 6          And in particular what I liked, which also

 7 ties back to goals, the larger synergies were related

 8 to product in markets, you know, revenue based, which

 9 is a real indicator that the external market took this

10 as a positive because you -- that's what that says.

11 It's an external view that, if your revenue goes up in

12 products in markets, somebody's buying your products.

13 And it's a good thing.

14          And then another subjective -- not subjective

15 but another objective parameter I looked at was

16 completion of the work.  At what point did it

17 transition from an integration to what I would call a

18 normal operating state?

19          And that one's a biggie in my experience

20 because, if I look back at all the other major

21 integrations in the last 20 years and the ones I

22 particularly participated in, most of those companies

23 had a large trouble -- or amount of trouble completing

24 their activities.

25          And what you don't see in this case is, when
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 1 you don't close out an integration, there's a whole set

 2 of other problems and inefficiencies that happen on the

 3 back end.

 4          So what I liked here and what I thought was a

 5 worthy cause is, when they started the -- the companies

 6 came together, they immediately started focusing on

 7 integrating.  And they worked very hard to complete and

 8 get on with everybody's lives.

 9          Few companies I can say did that.  They either

10 started way late and ran into problems because they

11 started too late, or they didn't finish and created

12 problems later.

13          And I felt in my assessment that they started

14 early, and it obviously looks -- they took on issues

15 for that.  But they closed them down; they worked the

16 issues.  And that was the other final thing which

17 actually has to do with this page.  Did they

18 demonstrate to me that they had a disciplined approach

19 to work the integration?  Did they identify the issues

20 in a timely way and resolve them?

21          And I can say yes to all of those factors and

22 feel good that this was a good integration.  That's

23 what I based my conclusions on.

24      Q.  Mr. McNabb, my question was how do you know,

25 what's your parameter for when the fact that mistakes
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 1 happen and you can't get perfection, when the error

 2 rate, the problem rate, the mistakes are large enough

 3 that that's not a comfort and you can prepare to

 4 declare it a failure?

 5          And my question, the only part of the answer

 6 that I heard that is responsive to that was a reference

 7 to whether they were within industry metrics.

 8          For parts of the acquisition, parts of the

 9 business activity for which there are no metrics, how

10 far from perfection do they have to fall before you say

11 that that is an unsuccessful integration?

12      A.  I don't know how to answer the question on

13 metrics that are not industry standards.  I don't know

14 what that means.

15      Q.  And you also referred to minimizing

16 disruption.  Would you agree that, if there was

17 disruption, avoidable disruption, that that is a mark

18 of an unsuccessful integration, even if all the metrics

19 were okay?

20      A.  Would you restate the question again, please?

21      THE COURT:  You want to read it?

22          (Record read)

23      THE WITNESS:  No, I would not agree that that's a

24 mark of an unsuccessful integration.

25      MR. STRUMWASSER:  Q.  Of an unsuccessful
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 1 integration?

 2      A.  Of an unsuccessful integration.  It's a more

 3 holistic answer than that.

 4      Q.  Was it also holistic on the other side?  Even

 5 though the company was able to meet industry metrics,

 6 it still might not be successful?

 7      A.  In -- within the parameters -- this is a

 8 hypothetical.  But in the parameters I said, the

 9 company may have had goals that weren't met that were

10 not reflected in the operating metrics.  So in a

11 hypothetical, without knowing what goals and objectives

12 are, I can't answer that.

13      Q.  So do I understand you to say that the measure

14 of whether or not an integration was successful is

15 whether it met the company's goals?

16      A.  As one measure, company goals should be part

17 of that assessment.

18      Q.  You said that you put special emphasis on the

19 increase in revenue, right?  You said that that was a

20 measure that more people were buying the product,

21 right?

22      A.  As a discussion around their synergy numbers.

23      Q.  Yes.  Would you agree that those numbers would

24 go up if the market share went up or if the prices went

25 up?
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 1      A.  Yes.  From a pure math perspective, yes.

 2      Q.  Would you agree that there are at least times

 3 when a merger increases the resulting company's market

 4 power such that it then, by virtue of the merger,

 5 obtains the ability to raise prices that it couldn't

 6 have achieved without the merger.

 7      MR. KENT:  Objection, irrelevant.  This is, as far

 8 as I recall, not an antitrust case.  And this is all

 9 just wild speculation.  Has nothing to do with this

10 case

11      MR. STRUMWASSER:  Goes to the witness's testimony

12 about the significance of the data he observed and his

13 interpretation of it.

14      THE COURT:  Can you read the question back?

15          (Record read)

16      MR. STRUMWASSER:  The prior question was about

17 whether or not it indicated more buyers or just more

18 revenue.

19          The witness said that it, as a mathematical

20 proposition, it could be either.

21          I'm now asking him whether it could reflect an

22 increase in market power that translated into higher

23 prices.

24      THE COURT:  I'll allow it.

25      MR. KENT:  Calls for speculation.
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 1      THE COURT:  Not higher prices but higher --

 2      MR. STRUMWASSER:  Higher unit prices that would

 3 increase revenue without increasing the number of units

 4 sold.

 5      THE COURT:  I'll allow it.

 6      THE WITNESS:  Hypothetically, from a pure

 7 economics response of market share, it's possible.

 8      MR. STRUMWASSER:  Q.  You said that you looked to

 9 see whether there was a failure to close processes; is

10 that right?

11      A.  I don't know if I recall using the statement

12 of closing processes.  I can't recall that.

13      MR. STRUMWASSER:  Well, the passage that I'm

14 reading is on 69, Line 7 of the draft -- Line 5, of the

15 draft:

16                         "And that one's a biggie" --

17          Well.

18                         "At what point did it

19                    transition from an integration

20                    to what I would call a normal

21                    operating state?  And that one's

22                    a biggie in my experience

23                    because, if look back at all

24                    the other major integrations

25                    in the last 20 years and the
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 1                    ones I particularly

 2                    participated in, most of

 3                    these companies had a large

 4                    trouble -- or amount of

 5                    trouble completing their

 6                    activities.  And what you

 7                    don't see in this case is,

 8                    when you don't close out an

 9                    integration, there's a whole

10                    set of other problems and

11                    inefficiencies that happen

12                    on the back end."

13          Do you recall that testimony?

14      A.  Yes, I do.

15      Q.  Do you recall seeing any statements by

16 PacifiCare or -- excuse me, United executives saying in

17 2007 that, "The root cause of our problems on the West

18 Coast are related to sloppy closure on business

19 processes and orphaned business practices"?

20      A.  I do recall seeing statements like that.

21      Q.  And did you take those statements into account

22 when you formulated your opinion --

23      A.  Yes.

24      Q.  -- that this was a successful merger?

25      A.  Yes.  Yes, I did.



20176

 1      Q.  Third row, "Cost Management," you define cost

 2 management guideline as planning, estimating,

 3 budgeting, and controlling costs, right?

 4      A.  Yes.

 5      Q.  And the evidence that you have that

 6 PacifiCare/United satisfied this was that there was

 7 evidence of detailed budgets as well as tracking of

 8 costs through project lifecycle; that's right?

 9      A.  Yes, I believe that's correct.

10      Q.  And you say, "e.g. FIT."  What does "FIT"

11 stand for in this exhibit?

12      A.  Financial impact tracker.

13      Q.  So what you're saying here is that they've

14 earned a check mark by projecting expected synergies

15 and then tracking whether they got them?

16      A.  As well as other project estimates.

17      Q.  That go to control of costs?

18      A.  I'm sorry?

19      Q.  That go to control of costs?

20      A.  Or tracking -- budgeting and tracking costs.

21      Q.  But, I mean, this whole row is costs, right?

22      A.  Yes.

23      Q.  Now, imagine hypothetically that a company

24 engaged in integration has documentation showing that

25 it created detailed budget and cost tracking documents
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 1 but nevertheless failed to adequately estimate the cost

 2 of the integration as a whole.  Do you have that

 3 assumption in mind?

 4      A.  Yes.

 5      Q.  Would that company earn a check mark in Row 3?

 6      A.  Can you specifically state the question again?

 7      Q.  Sure.  Imagine a company had -- is engaged in

 8 an integration.  It has detailed budgets as well as

 9 tracking of costs through project lifecycle, we will

10 say, using reports that are called FITs.  But at the

11 end of the day, it failed adequately to estimate those

12 costs, the actual costs that it would take, and had an

13 overrun in the integration.

14          In that situation, does that company earn a

15 check mark in Row 3?

16      A.  Yes because I was reviewing it for the

17 discipline, not necessarily the perfect execution, that

18 they had the discipline to do these processes.

19      Q.  The next row, "Quality Management," which you

20 define as planning, monitoring, controlling, and

21 assuring quality requirements are achieved, right?

22      A.  Yes.

23      Q.  PacifiCare gets a check there?

24 PacifiCare/United gets a check there, right?

25      A.  Yes.
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 1      Q.  And the example you give, "Quality

 2 organization established with 15 dedicated persons.

 3 Quality audit processes established that consist of the

 4 following quality audits," and then you list types of

 5 audits, right?

 6      A.  Yes.

 7      Q.  Do you know how many of the 15 dedicated --

 8 who are those 15 dedicated folks?

 9      A.  I specifically don't recall, but they came

10 from a department called "Quality."  There's a

11 specific -- a department for that purpose.

12      Q.  Do you recall whether any of those 15 people

13 were dedicated to PLHIC?

14      A.  I can't recall.

15      Q.  And that's not an important question in

16 deciding whether or not they're entitled to a check

17 mark in your view, right?

18      A.  No.  Again, this just demonstrates that they

19 understand it and they were working the process.

20      Q.  And again, this is about whether they had the

21 process, not whether the quality people did a good job

22 of actually carrying out those things in the four

23 bullets, right?

24      A.  This is assessment of process.  I reviewed

25 results as another step in the integration.
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 1      Q.  So they get a check for the process, not the

 2 results, here?

 3      A.  That's right.

 4      Q.  Okay.  And under "Risk Management,"

 5 "Identifying, analyzing, and controlling risk for the

 6 project," do you see that?

 7      A.  Yes, I do.

 8      Q.  Another check because they had risk mitigation

 9 plans developed that included identification,

10 mitigation, tracking, resolution, et cetera.  And just

11 to move us along here, again, this has to do whether

12 they had processes for risk mitigation, not whether

13 they actually successfully mitigated risk, correct?

14      A.  Correct.

15      Q.  "Human Resources Management, another one,

16 "Planning, acquisition, development, and management of

17 the project team," right?

18      A.  Yes.

19      Q.  So the only human resources that are being

20 addressed on this row are the integration project human

21 resources, right?

22      A.  Yes.

23      Q.  So again, if they had, going in, developed a

24 project organization and governance structure with

25 roles and responsibilities such as you give here, they
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 1 get a check, irrespective of how those individual

 2 people and those units subsequently function, right?

 3      A.  That is correct.

 4      Q.  And then "Communication Management," the test

 5 is ensuring timely and appropriate generation,

 6 collection, dissemination, storage, and ultimate

 7 disposition of project information.

 8          And you saw evidence of weekly status reports

 9 developed for each project, status reports contain

10 standard types of reporting, and so on.  And just to

11 again follow up, they got a check here on this, right?

12      A.  Yes.

13      Q.  And they got a check because in fact they had

14 weekly status reports that had the specific variables

15 that you identify here, correct?

16      A.  That's correct.

17      Q.  So they don't forfeit their check mark if it

18 turns out that the information in those reports is

19 incorrect, right?

20      A.  It would have nothing to do with my check

21 mark.  Again, this is a process.  Do they have a

22 process?  Were they executing on the process?

23      Q.  Then we have "Issue Management," which you

24 identify as identifying, analyzing, and resolving

25 issues for the project.  You gave them a check because
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 1 they had detailed issue logs for initiatives that

 2 identify dates, issue identifier, status, issue

 3 description and action, right?

 4      A.  Right.

 5      Q.  And again, the check is independent of whether

 6 the issue logs correctly captured the important issues

 7 for the integration, right?

 8      A.  Correct.  Again, process related.

 9      Q.  And the last one is "Scope Management.

10 Ensuring project includes all work required to

11 successfully complete the project, putting change

12 controls in place if change in scope is required."

13          And you again saw processes put in place on

14 the front end that earned them a check mark, right?

15      A.  And ongoing.

16      Q.  And ongoing?

17      A.  Yes.

18      Q.  And you give us an example, "The change in

19 RIMS migration strategy."  Is it your testimony,

20 Mr. McNabb, that the way in which United and PacifiCare

21 managed the decision making on RIMS migration strategy

22 reflected good scope management?

23      A.  Yes.

24      Q.  So this one does actually depend on what -- on

25 how well they do it, this check they get for having
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 1 actually executed properly?

 2      A.  Well, this check again, is a process check

 3 saying, Did they demonstrate an understanding of this

 4 process scope management process?  Did they have a

 5 discipline and an understanding of the process and

 6 methods associated with?  That's what this check says.

 7      MR. STRUMWASSER:  Can we go off the record?

 8      THE COURT:  Sure.

 9          (Discussion off the record)

10      THE COURT:  Take break now, come back at quarter

11 after 1:00.

12      MR. STRUMWASSER:  Thank you, your Honor.

13          (Whereupon, the luncheon recess was

14           taken at 11:49 a.m.)

15

16

17                     AFTERNOON SESSION

18          (Whereupon, all parties having been

19           duly noted for the record, the

20           proceedings resumed at 1:22 p.m.)

21                         ---o0o---

22      THE COURT:  We'll go back on the record.

23      MR. STRUMWASSER:  Q.  Good afternoon, Mr. McNabb.

24 On Page 3 of your testimony, second full paragraph, you

25 refer to United/PacifiCare's three in a box structure.
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 1 Do you recall that?

 2      A.  Yes, I do.

 3      Q.  And you characterize that as an effective

 4 process for decision making in the integration,

 5 correct?

 6      A.  Yes.

 7      Q.  And you quote Steve Black for a description of

 8 how this three in a box structure worked, right?

 9      A.  Yes,

10      Q.  Where did you get that quote from?

11      A.  I can't recall specifically where that came

12 from.

13      Q.  Now, Mr. Black, he was a member of the

14 UnitedHealthcare integration team, right?

15      A.  Yes.

16      Q.  And I take it that he is describing how the

17 three in a box structure will work for the

18 UnitedHealthcare team.  Is that a fair assumption in

19 your view?

20      A.  Yes.

21      Q.  The two names he references, Scott Burghoff

22 and Sanj Balsara, those are UnitedHealthcare

23 integration team members, right?

24      A.  I believe Sanj, I remember, is a PacifiCare

25 person.
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 1      Q.  But he was on the UnitedHealthcare integration

 2 team, right?

 3      A.  I don't recall physicalness of that, but I

 4 believe he was -- I don't know organizationally if he

 5 was moved into that physical team, but I think so.

 6      Q.  I mean, the integration team was a temporary

 7 thing.  People were not transferred to that.  They

 8 still had a home department or unit, correct?

 9      A.  There was a formal integration team as an

10 organization to United.  So I have to be -- we have to

11 be specific about, are we talking about the integration

12 and the team members in the integration?  And I believe

13 there was a specific organization called "Integration."

14      Q.  Talking about the integration department or

15 something?

16      A.  Well, yeah.  I would say you could call it a

17 department.

18      Q.  But I mean, the people who were on the

19 integration team, such as Mr. Burghoff and Mr. Black,

20 they had -- they remained members of some other

21 department for long-term, right?

22      A.  I can say broadly for everybody, that is a

23 good response.  Mr. Burghoff came from a PMO-type

24 background, so that was his role.  But the integration

25 team members also used business people that had other
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 1 roles on the integration team.

 2      Q.  And the PMO unit itself was sort of like a

 3 bench that they then scrambled people for individual

 4 integrations, right?

 5      A.  Yes, I would call it an internal resource pool

 6 for activities like this.

 7      Q.  And so Mr. Balsara would have been -- may well

 8 have been a legacy PacifiCare person, but by the time

 9 the integration was formed, he was now an employee of

10 United, correct?

11      A.  I believe that happened soon.

12      Q.  And Mr. Black was not involved in any other

13 integration teams other than the UnitedHealthcare team,

14 correct?

15      A.  I don't know if he was involved.  I don't

16 recall other activities other than this project.  I

17 can't answer that specifically.

18      Q.  Do you recall how many integration teams there

19 were?

20      A.  Can you tell me -- make sure I understand the

21 definition of "integration team"?

22      Q.  Well, there was a UnitedHealthcare integration

23 team with Mr. Black and Mr. Burghoff and Mr. Balsara,

24 right?  And I don't mean that to be exclusive, but

25 those three were on that team, correct?
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 1      A.  Yes.

 2      Q.  Do you recall any other integration teams?

 3      A.  There were other what I would call integration

 4 groups or teams and projects.  You know, there were

 5 hundreds of projects in the integration, if that's what

 6 you're referring to.  And there were integration units

 7 at those various levels.

 8          So, yes, if -- if we agreed to that

 9 definition, yes, there were more than just a, quote,

10 "integration team," by that definition.

11      Q.  Actually, that is not what I had in mind.

12          Let's go back to your Appendix B.  And under

13 "Communication Management," you say in the second

14 sentence on the last column, "Integration team met

15 weekly to discuss status, and steering committee met

16 every other week to discuss status and make decisions."

17 Do you see that?

18      A.  Yes.

19      Q.  May I take it from that that you think there

20 was only one integration team that was called

21 "integration team"?

22      A.  No, I believe there were more.

23      Q.  You aren't in the position to name any of them

24 other than the UnitedHealthcare integration team at the

25 moment?
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 1      A.  The ones I can recall right now, there was an

 2 ops and technology integration team specifically.

 3      Q.  And that was the one that was referred to as

 4 the United technologies integration team?

 5      A.  I don't recall the specific words, but -- I'd

 6 have to go back to the document.  But in essence, it

 7 is.  That is what it is.

 8      Q.  This is the team that had Jason Greenberg on

 9 it?

10      A.  Possibly.  I'd to have go back and look at the

11 chart.

12      Q.  Diane Schofield?

13      A.  I do recall Diane's name.

14      Q.  Do you recall a third team?

15      A.  I don't recall specifically off the top of my

16 head.  I believe that there were other teams under some

17 of the other functional steering committees, such as

18 revenue and the clinical teams.  But I specifically

19 focused on ops and technology in regards to this

20 review.

21      Q.  Do you recall that there was a Uniprise

22 integration team?

23      A.  I can't recall specifically how Uniprise was

24 utilized in this conversation at this time.  We'd have

25 to get back to what time we're talking about.
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 1          But I believe ops and technology -- there were

 2 breakout teams such as Uniprise underneath ops and

 3 technology.

 4      Q.  So to the extent there was a Uniprise

 5 integration team, you think it was underneath the

 6 United technologies integration team?

 7      MR. KENT:  Misstates the prior answer.

 8      THE COURT:  I'm sorry.

 9          Can you repeat the question?

10          (Record read)

11      THE COURT:  I'll allow it.

12      THE WITNESS:  No, I can't recall specifically.

13 But there was an integration team as a organization --

14 I want to be clear about definitions here.

15          There was a group of people called

16 "integration team leads" that helped facilitate ops and

17 technology.  There were other projects underneath that,

18 such as Uniprise had a set of projects.

19          Now, the fact that -- were there integration

20 team members assisting those teams?  I believe so.  But

21 the fact that they physically called it an integration

22 team, I don't know that I would say it was that

23 physical.  But I do believe there were integration team

24 members helping sub-projects under all those headings.

25      Q.  So as far as you know, there was no other --
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 1 there was no Uniprise integration team independent and

 2 distinct from the UnitedHealth integration team and the

 3 United technologies integration team?

 4      A.  I am saying I don't specifically know that I

 5 could answer it in that formal of a sense.  I do know

 6 integration people were supporting projects at that

 7 level.

 8      Q.  Do you recall that there was a Uniprise

 9 integration team at the beginning of 2006 that had

10 committees reporting to it for group services, claims,

11 and a couple of other things -- one other thing?

12      A.  I don't recall that structure.  But there

13 could have been, the way the governance structure

14 operated.  So I looked at select meetings, agendas,

15 organizations throughout the integration overall.

16      Q.  So you know that Mr. Labuhn had a

17 responsibility for integration, right?

18      A.  Yes.

19      Q.  And you know he was on an integration team,

20 correct?

21      A.  Yes.

22      Q.  And he wasn't on the UnitedHealthcare

23 integration team, right?

24      A.  That specific, I can't recall, getting back to

25 physical teams, who sat on what teams.
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 1      Q.  Do you recall that Mr. Labuhn was on a team

 2 with Mr. Smith, Doug Smith?

 3      A.  Possibly.

 4      Q.  Do you recall that that same team had Ellen

 5 Vonderhaar and Ruth Watson on it?

 6      A.  I cannot remember guessing at who sat on a

 7 team.  If you want -- if you could be specific about

 8 the team we're talking about, but I can't remember.

 9      Q.  I will be specific.  And I'll just give it to

10 you as a hypothetical, since you don't recall and I

11 don't want to go through all the documents right now.

12          I'd like you to assume that there was a United

13 technologies integration team, that among the members

14 was Jason Greenberg and Diane Schofield, that there was

15 a UnitedHealthcare integration team with Scott Burghoff

16 and Steve Black, and there was an AJ Labuhn, Doug

17 Smith, Ruth Watson, Ellen Vonderhaar integration team

18 that was called the Uniprise integration team.

19          Do you have that information in mind?

20      A.  Yes.  I didn't get all the names written.

21      Q.  Let me give it to you, just so it's clear what

22 you do and don't have.  United technologies, Greenberg

23 and Schofield.

24      A.  Okay.

25      Q.  UnitedHealthcare, Burghoff and Black.
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 1          And I'm not representing those are all the

 2 people.  Those are the names that popped up around

 3 here.

 4      A.  Sure.

 5      Q.  And then Uniprise integration team with

 6 Labuhn, Smith, Watson and Vonderhaar.

 7          Now, with that in mind, those -- the vision,

 8 I'd like to go back to Attachment B, also known as

 9 Appendix B, the "Communications Management."

10          When you wrote, "Integration team met weekly

11 to discuss status, and steering committee met every

12 other week to discuss status and make decisions," did

13 you have these three teams in mind?

14      MR. KENT:  Objection, it's an improper

15 hypothetical.  How do you have a hypothetical that he's

16 supposed to assume that these are actually three teams

17 and that somehow he -- if it's just made out of whole

18 cloth, he's supposed to have been referring to it in

19 his report?

20      THE COURT:  Okay.  So that's actually a good

21 point.  We've now kind of combined hypotheticals and

22 reality.  So maybe we want to back up a little.

23      MR. STRUMWASSER:  Q.  So is it fair to say, when

24 you wrote this, you were not aware of the three

25 distinct teams that I have identified for you?
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 1      A.  I was aware of the three.  I'm aware of these

 2 breakouts.  Whether I would have defined all of these

 3 as truly integration -- I know what I'm referring to

 4 here.  But I'm aware of these teams, these groupings of

 5 people as well.

 6      Q.  So the singular in that sentence "integration

 7 team met," that's just a typographical error?

 8      A.  No.  What I'm -- my belief is the term

 9 "integration team" means different things.  In my

10 review, what I would call -- what you're calling an

11 integration team might be a project team for me.

12          Ops and technology, above some of these teams,

13 met weekly.  Also, when you look at Burghoff and Black,

14 they're sitting at the advisory council level, which

15 met monthly.

16          They're -- you know, United used -- if I

17 could -- how do I describe this?

18          They had a way to partition the work

19 throughout the integration.  And they didn't -- they

20 made specific decisions on how to meet, depending on

21 the need.

22          But I would call my definition of an

23 integration team with the ops and technology team that

24 sat right above some of these groups.

25          I would call these more projects and project
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 1 management teams.  They may have used the word

 2 "integration," but in my definition, the pure sense, I

 3 wouldn't call those integration teams.

 4      Q.  So, so far as you know, the Uniprise

 5 integration team with Labuhn and Smith, Watson and

 6 Vonderhaar reported to the United technologies team

 7 that had Greenberg and Schofield?

 8      MR. KENT:  Misstates the prior testimony.  I don't

 9 think that Mr. McNabb attributed those names to those

10 groups.

11      THE COURT:  So you're talking generically about

12 the groups, or are you asking if he knows who was in

13 them?

14      MR. STRUMWASSER:  No, I'm asking whether he knows

15 whether or not the group that had Labuhn, Smith, Watson

16 and Vonderhaar reported to the United technologies

17 group.

18      THE WITNESS:  I can't answer specific to names.  I

19 can tell you I looked at ops and technology and saw a

20 very long list of names.  I recognize some of these

21 names, but I don't have it in my memory what person sat

22 on what team or project individually.

23      MR. STRUMWASSER:  Q.  So is it your recollection

24 that Burghoff and Black sat on the United technologies

25 integration team with Greenberg and Schofield, or is it
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 1 your recollection they didn't, or you just don't have a

 2 recollection?

 3      A.  I don't remember specific names at the United

 4 technologies -- ops and technology team specifically.

 5 I can't recall specifics reliably.

 6      Q.  How about Labuhn, Smith, Watson, and

 7 Vonderhaar?  Do you have any understanding as to

 8 whether or not they were reporting to the United

 9 technologies integration team?

10      MR. KENT:  Your Honor, objection, relevance.  We

11 looked at an exhibit with Mr. McNabb on direct that had

12 the ops technology detailed team with the team members

13 at least as of, I think, sometime in early 2006.

14          If there's questions, it would seem to be much

15 easier, rather than having a memory test, to direct the

16 witness to a document that has the detail that he's

17 being asked about.

18      THE COURT:  I don't see anything improper about

19 the cross-examination.  I'm going to allow it.

20      MR. STRUMWASSER:  Did I finish the question?

21          (Record read)

22      THE WITNESS:  I don't reliably remember what

23 people sat on what teams or projects.

24      MR. STRUMWASSER:  Q.  For purposes of Appendix B,

25 the check mark having to do with communication
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 1 management, are you assuming that Smith, Burghoff,

 2 Black, Greenberg, and Schofield at least met regularly

 3 on integration?

 4      A.   I believe they met as necessary.  And I can

 5 go back to physical documents and tell you when the

 6 meetings were.  But I can't answer that specifically to

 7 those individuals.

 8      Q.  Sitting there today, can you identify dates?

 9 Do you have documents there that will indicate when

10 there were meetings at which Labuhn, Smith, Burghoff,

11 Black, Greenberg, and Schofield were all present?

12      A.  I would have to go back and reconcile those

13 names to certain documents.

14      Q.  That you have here or back in the office or --

15      A.  I have certain documents here from my direct.

16      Q.  And is it your belief that, if you went

17 through that exercise, that you would find that there

18 were weekly meetings at which Smith, Labuhn, Burghoff,

19 Black, Greenberg, and Schofield met together?

20      A.   I can't reliably answer that question.

21      Q.  If it were the case that there were not

22 regular meetings that those people were at together,

23 would that affect whether or not United and PacifiCare

24 get a check mark under "Communications Management"?

25      MR. KENT:  Objection, vague.  Is the question was
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 1 there a meeting where every single person that was

 2 listed shows up or generically most of them, many of

 3 them?

 4      THE COURT:  I don't know.

 5          Did you mean all of them?

 6      MR. STRUMWASSER:  Q.  I'll take a regular practice

 7 of those people meeting on a weekly basis with people

 8 who had colds not being there.

 9      MR. KENT:  So every single one?

10      MR. STRUMWASSER:  Yeah, whether there were regular

11 meetings in which all those people were invited and

12 attend unless they were unable to.

13      THE WITNESS:  Could you read the question?

14      THE COURT:  No, it won't come out.

15      MR. STRUMWASSER:  Q.  So if it were the case that

16 there were not weekly meetings to which Smith, Black,

17 Labuhn, Schofield, Burghoff, and Greenberg were

18 attending and in general -- were invited, rather, and

19 in general attended on a regular basis, if it were not

20 the case that such meetings took place on a weekly

21 basis, would they still be eligible for a check mark

22 under communication management?

23      A.  This check-off regarding process would still

24 occur because this tells me that communications

25 documents were being created.
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 1          And I also reviewed for attendees on those

 2 communication documents.  So, yes, again, the documents

 3 are being created; the attendees were on the documents.

 4 They would have gotten a check-off for this.

 5      Q.  So even if there were no weekly meetings at

 6 which those people were invited, you would still be

 7 able to put a check mark here?

 8      A.  I don't know how to answer that question

 9 because my review was based not on those people

10 attending a meeting.  I looked at it for what meetings,

11 what subjects were being discussed, did I have a

12 reasonable organizational attendance -- which in most

13 cases they were very broadly invited.

14          I sampled people's names that were in those

15 meetings, and I felt comfortable that that indicated a

16 good check mark to me.

17      Q.  Are you familiar, Mr. McNabb, with the term

18 "siloing"?

19      A.  Yes.  From my experience, I've heard that term

20 before.

21      Q.  What do you understand the term to mean?

22      A.  "Silo" refers to, in my word, a vertical slice

23 or -- through an issue versus, I guess I would say, a

24 narrow viewpoint as another way to look at it.

25      Q.  So it's not a compliment; it's a criticism
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 1 that people have been siloed, right?

 2      A.  It has been used in a negative way, but that

 3 doesn't mean it's necessarily bad or good.  It's just a

 4 statement of fact.

 5      Q.  So if in fact there was siloing with respect

 6 to the integration project, that doesn't necessarily

 7 indicate in your mind a lack of communication

 8 management?

 9      MR. KENT:  Objection, vague.  The witness just

10 said it can mean different things.

11      THE COURT:  Do you understand the question?

12      THE WITNESS:  Yes.

13      THE COURT:  All right.  You can answer.

14      THE WITNESS:  I can't answer that question based

15 on that limited amount of information.

16      MR. STRUMWASSER:  Q.  Were you aware when you

17 filed your report that United employees, including

18 senior managers, complained about excessive siloing

19 that was occurring during the integration?

20      A.  I don't recall the word "excessive."  I'm

21 aware of discussions regarding siloing.

22      Q.  Are you aware that Mr. Burghoff complained

23 that things were happening in silos and not a part of

24 the overall coordinated activity?

25      A.  I don't recall specifically Mr. Burghoff
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 1 saying that.

 2      Q.  Are you aware of any other instances in which

 3 United people, during the course of the integration,

 4 complained that projects appeared to be happening in

 5 silos without coordination?

 6      A.  Other than what I've already said, I'm not

 7 surprised, given the nature of the -- the size of this

 8 project, that people are bringing that up.

 9      MR. STRUMWASSER:  Let me give Mr. McNabb a copy of

10 Exhibit 437 in evidence, your Honor.

11      Q.  Mr. McNabb, have you seen 437 before today?

12      A.  I may have, but I can't recall at this point.

13      Q.  This is a March 2, 2006 e-mail, the top of

14 which is from Mr. Burghoff to Mr. Black.

15          Is it your understanding that, as of March 2,

16 2006, the three in the box approach had been

17 implemented?

18      A.  I have no reason to believe it wasn't.  I

19 can't answer to that specific date.

20      Q.  Do you have any reason to believe it was?

21      A.  Well, my reason is it was certainly in

22 discussion documents as a going-in -- or a go-forward

23 principle of the integration which was communicated pre

24 and post integration, I believe.

25      Q.  You see in the second sentence of
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 1 Mr. Burghoff's e-mail, he writes, "My sense is that

 2 things are happening in silos and not as a part of an

 3 overall coordinated activity."  Is that the first

 4 you've ever heard of Mr. Burghoff making such an

 5 observation?

 6      A.  I can't recall specifically.

 7      Q.  And do you recall anybody else making a

 8 similar observation?

 9      A.  Possibly, but I can't -- I'm not confident on

10 the names right now.

11      Q.  Okay.  Mr. McNabb, in the context of this

12 document, insofar as you see it -- and I understand you

13 just have the e-mail here -- does it appear to you that

14 siloing in this context is a good thing or a bad thing?

15      A.  Well, it's implying a concern.  I can't tell

16 if it's strictly a concern or if it reflects reality.

17 It appears to me they're starting a discussion on the

18 subject.

19      Q.  And did you see evidence of that discussion in

20 the materials you reviewed?

21      A.  Of this specific discussion, I cannot recall

22 Mr. Burghoff in this conversation.  I'm aware that

23 issues like this were discussed.

24      Q.  Do you have your copy of 644 up there?  That's

25 the January 22, '07 PowerPoint.  I was going to show
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 1 you the smiling face, but I suspect it's not the only

 2 one you have with that.

 3      A.  I do.

 4      Q.  And I'd like you to return, please, to Page

 5 5653, internal Page 9.

 6          The first bullet under "PHS Program Lessons

 7 Learned" reads, "Large integration projects need to

 8 have a single reporting mechanism to eliminate siloed

 9 approach and conflicting priorities."  Do you see that?

10      A.  I do.

11      Q.  Does that suggest to you that one of the

12 lessons they learned as of January of 2007 was that

13 there was siloed approaches and conflicting priorities?

14      A.  That's what it says.

15      Q.  You don't have any reason to doubt that, do

16 you?

17      A.  As far as my review goes, I didn't see any

18 evidence that would have made me be overly concerned

19 with this, or that, if there were issues, they

20 didn't -- I believe they might have worked through it.

21 But I didn't see any damaging effects as far as PLHIC

22 goes of the statement.

23      MR. STRUMWASSER:  Your Honor, I'm going to give

24 the witness a copy of 663 in evidence.

25          Just to remind everyone, your Honor, 663 has
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 1 these blocked-out things that were highlighting, and I

 2 believe the problem afflicts even your Honor's

 3 original.

 4      THE COURT:  Yes.  Do you want me to go look in the

 5 drawer?

 6      MR. STRUMWASSER:  No.  There's stuff on the record

 7 apparently that we all agreed that we couldn't read it.

 8          Your Honor did discern the first blackout as

 9 the name Steve Hantula, H-A-N-T-U-L-A.  And the second

10 part says, "Demise of contract support team leaving no

11 one to look at group and hospital contracts to make

12 sure non-standard language is being added.  Problems

13 like unmanageable carveouts (oncology, for example)

14 variance to standard service area, 008 language, et

15 cetera."   We're, of course, dealing with your Honor's

16 cryptology specialization.

17      THE COURT:  Do you want me to go see if it's

18 readable on the original?  Are you going to ask him

19 about it?

20      MR. STRUMWASSER:  I have no interest in doing

21 that.  I just want to make sure that --

22      MR. KENT:  It's fine.

23      MR. STRUMWASSER:  Q.  Have you seen this document

24 before?

25      A.  I may have, but I don't recall.
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 1      Q.  So it's now September of '07, about almost

 2 nine months after 644.  And on 663, Item -- the first

 3 block, Item 4 says, "The departmental siloes seem to be

 4 getting deeper.  Internal departments say, 'That is not

 5 my job.'  How can we bridge these gaps?"  Do you see

 6 that?

 7      A.  I do.

 8      Q.  Mr. McNabb, having now seen 663, 644, and 437

 9 that I've now shown you, would you like to reassess

10 whether or not the check mark for communication

11 management is warranted?

12      A.  No.  I think these are two separate issues.

13 The fact that communications is going on within an org

14 structure is what that's assessed to.

15          My interpretation of this is they are having a

16 debate about the org structure themselves and how work

17 is segmented in those groups of people.  And I don't

18 really know -- I don't know the context of this memo.

19 And I don't know how this -- these statements, how

20 it -- you know, at this point in the game, we have a --

21 I mean, we could be talking about United legacy, all

22 aspects of PacifiCare.

23          I think it's important that they were talking

24 about it and working it.  But I can't tell you what

25 that specifically means other than some of the team
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 1 structures were encountering a, quote, silo discussion.

 2      Q.  In light of what you just said, just take a

 3 look at the most recent document I gave you, 663.

 4          The heading at the top says, "PHS/UHC

 5 Integration and Strategies To Get On Track."  Does that

 6 change your opinion about whether or not 663 warrants a

 7 reassessment of the check mark?

 8      A.  No.  Again, based on what I said earlier, that

 9 check mark's based on communications that's occurring

10 within a team structure.  This is really talking about

11 what are the right team structures.

12      Q.  I'd like to go back to Page 3 of your report,

13 the quotation from Mr. Black followed by your opinion,

14 "Among other advantages, these three in the box teams

15 benefitted from historic knowledge from both companies

16 and received input from the business leaders whose

17 operations would be directly impacted by the

18 integration initiative involved" -- excuse me,

19 "integration initiative in question."

20          Are you aware that Mr. Black and his

21 UnitedHealthcare team were affirmatively excluded from

22 participating in the activities of the United

23 technologies team?

24      A.  I don't know what that means.  Obviously I was

25 unaware of the way you're saying it, but I'm not sure
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 1 of what it means.

 2      MR. STRUMWASSER:  Let me show the witness a copy

 3 of 444 in evidence.

 4      Q.  Okay.  Have you seen this document before?

 5      A.  No, not that I can recall.

 6      Q.  This is a September 8, 2006 e-mail from Steve

 7 Black to Dirk McMahon, right?

 8      A.  Yes.

 9      Q.  And the first line, he says, "I haven't heard

10 from anyone since our last call with Astar."

11          Now in 2006, Dave Astar had ultimate

12 accountability as the single point of contact for the

13 overall integration, correct?

14      A.  I don't recall specific dates, but, yes, that

15 seems reasonable.

16      Q.  Then in 2007, Mr. McMahon took over much of

17 that accountability, right?

18      A.  Yes.

19      Q.  I mean, that's -- I was reading --

20      A.  Relatively.

21      Q.  You recognize --  I'm sorry.

22      A.  No, I'm sorry.  I'm agreeing.

23      Q.  Sometimes that just happens.

24          I was reading from your Footnote 4.

25      A.  Mm-hmm.
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 1      Q.  "I haven't heard from anyone since our last

 2 call with Astar, et al...since that time, as Diane and

 3 team went down their secret path, folks that were

 4 assigned have participated happily, completing

 5 deliverables and participating in meetings...one by

 6 one, they have either been dismissed or simply not been

 7 included by them any more...Scott B has tried to work

 8 with Diane to identify their staffing needs based on a

 9 workplan...she won't play...if they can identify their

10 roles/needs, I'd be happy to help if I have the

11 skills."

12          Do you see that?

13      A.  I did read that.

14      Q.  And then further down in maybe the next

15 paragraph or not, the line beginning, "In addition,

16 Frank and Dawn are two senior leaders at or near Dawn's

17 level...they are not going to be PMs" -- that's project

18 managers, right?

19      A.  Right.

20      Q.  -- "for Jason G." -- do you understand that to

21 be Mr. Greenberg?

22      A.  I would assume so.

23      Q.  -- "who works for Kevin Cogle who reports to

24 Diane."  Then there's an abbreviation, which, when we

25 first encountered this document I amused the Judge by
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 1 not recognizing it.

 2          Then two paragraphs further down, "Did I

 3 mention no one has contacted me with any of the

 4 above...I guess it's not as easy, we're not as stupid

 5 and they're not as good as they thought."

 6          Then there's a reference in the next paragraph

 7 to "divide and conquer political games."

 8          Does anything in this e-mail chain in this

 9 exhibit, cause you to want to reconsider whether or not

10 the management and oversight of this integration

11 project was effective?

12      A.  No.  But I have no idea what this is referring

13 to or what the situation was here.  To be honest with

14 you, I hate to say it, I -- these e-mails happen in my

15 experience.  But without context, I don't know how

16 to -- you know, if he's just -- there's some emotion in

17 this.  So I don't know how to interpret that.

18          But it's -- stuff like this, I see,

19 unfortunately.  And I don't even know how to interpret

20 it here.

21      Q.  Okay.  I understand you're saying you don't

22 have enough information here to draw any firm

23 conclusions.

24          Would you want to get additional information

25 before you either affirmed or modified your opinion
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 1 about the effectiveness of this project management?

 2      A.  I felt like I did a fair amount of -- a fair

 3 due diligence on what I did look at.  This e-mail today

 4 would not overly bother me based on project

 5 management -- effectiveness of project management is in

 6 terms of results achieved.

 7          And when I look at that, no one incident would

 8 cause me concern.  If there was great disruptions

 9 against the goals, I'd be more concerned.

10          And I did not evaluate them for perfect

11 results on project management.  So I expect there to be

12 issues here.  But I really can't even react to this

13 document.  And the fact that it has some emotion into

14 it just tells me -- I don't know.  I don't know that

15 I'm overly concerned at this point.

16      Q.  You understand this is from the subject line

17 about the UP PHS organizational needs, right?

18      A.  Yes.

19      Q.  And you understand that Mr. McMahon was about

20 to become the single point of contact with overall

21 accountability for the organization, correct?

22      A.  Yes.

23      Q.  And if, in fact, people were being excluded

24 one by one or not included in meetings, that would not

25 cause -- that fact alone, setting aside all the rest of
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 1 it, would not cause you to want to reassess your

 2 opinions; is that right?

 3      A.  No, because I looked at hard results at the

 4 end.

 5          But let me bring up another good point.  We

 6 probably can find lots of e-mails like this.  The fact

 7 that they're discussing it means a lot to me.  That

 8 means that there was a baseline or an expected

 9 performance, and people are having a dialog about it.

10          And I would assume, by the fact that this is

11 from Steve Black to Dirk McMahon, something happened

12 and probably in a very good way.  If I -- but I have no

13 way to know that.  But these are high level people

14 bringing up issues.  So I have to assume the fact that

15 it got surfaced and somebody's talking about it,

16 something happened here in a good way.  But I don't

17 know.

18      Q.  Okay.  Do you know that there was a team that

19 was responsible specifically for the EPDE process?

20      A.  Yes, there was.

21      Q.  Do you know that there was a team responsible

22 for managing the EPDE transition?

23      A.  Yes.

24      Q.  Do you know whether Mr. Black was a part of

25 either team?
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 1      A.  At the project team, without looking at the

 2 specific project teams, I don't believe so.  Mr. Black

 3 sat at the advisory council, I think, and information

 4 flowed to him that way.  But that's my recollection.

 5      Q.  The advisory council was at the top of the

 6 pyramid, right?

 7      A.  Yes.

 8      Q.  And where did Mr. McMahon sit?

 9      MR. KENT:  Vague as to time.

10      MR. STRUMWASSER:  Q.  Did Mr. McMahon ever sit as

11 a member of the advisory council?

12      A.  He sat -- I -- I believe so.  But I can't

13 recall.  He was certainly in the ops and technology

14 team.  I can't recall.  He may have sat at the advisory

15 team, but he was certainly at the ops and technology

16 leader.

17      Q.  And it was Mr. Black, whom you put at the

18 advisory council level, complaining to Mr. McMahon, who

19 was apparently somewhere in that vicinity, that he,

20 Mr. Black, was having trouble getting access to these

21 technology decisions, right?

22      A.  I'm sorry.  Could you start all over again?  I

23 lost all that.

24      Q.  You just testified Mr. Black was on the

25 advisory council, right?
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 1      A.  Yes.

 2      Q.  And he is writing this e-mail to Mr. McMahon,

 3 right?

 4      A.  Yes.

 5      Q.  And Mr. Black is complaining to Mr. McMahon

 6 that he has been denied access to certain deliberations

 7 having to do with the integration, correct?

 8      A.  Yes.  That's what it says.

 9      Q.  Do you know if any integration teams other

10 than Mr. Black's observed the three in a box structure?

11      A.  I know that it was a principle throughout the

12 integration, so I can't name specific teams.  But it

13 was a principle and a technique that should have been

14 deployed as necessary.

15      MR. STRUMWASSER:  Can we go off the record for a

16 second?

17      THE COURT:  Yes.

18          (Discussion off the record)

19          (Recess taken)

20      THE COURT:  All right.  We'll go back on the

21 record.

22      MR. STRUMWASSER:  Q.  Mr. McNabb, in the fourth

23 paragraph of Page 2, you address Mr. Boeving's

24 criticism regarding absence of a single point of

25 responsibility, right?
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 1      A.  Fourth paragraph, Page 2?

 2      Q.  Yes.  I think, depending on how you do the

 3 scoring, it may be Paragraph 5.

 4          Oh, I'm sorry.  Page 3.

 5      A.  Okay.

 6      Q.  Yes, and it's again, the scoring is a little

 7 unusual.  The paragraph that begins, "Mr. Boeving's

 8 criticism..."

 9      A.  Yes, thank you.

10      Q.  Thank you.  And you say that, given the size

11 and complexity of this integration, using separate

12 functional steering committees to oversee projects was

13 the right way to manage the integration, right?

14      A.  Yes.

15      Q.  Now, is it your opinion that the PacifiCare

16 integration was too large and too complex for it to be

17 feasible to have a person or committee with overall

18 responsibility for the whole integration?

19      A.  Responsibility, yes, I would say was too

20 large.  Accountability, as I discussed in my direct, is

21 appropriate for the advisory committee.

22          So by my definition of responsibility, which

23 is more around execution, I felt it was large and

24 complex enough in order to push those tasks,

25 responsibility for those tasks, lower in the
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 1 organization.

 2          But overall accountability I felt was being

 3 managed at the advisory committee and associated

 4 functional steering committees.

 5      Q.  But I just wanted to make sure I understand

 6 your point.  You would agree that the larger and more

 7 complex the integration, the more important it is that

 8 there be a single point of overall responsibility for

 9 the integration?  Do you agree with that?

10      A.  No, I wouldn't agree with those words.  I

11 believe it is important to have accountability, which

12 is a slightly different definition for me.

13      Q.  Different than "responsibility"?

14      A.  Yes.

15      Q.  What's the difference, in your vernacular?

16      A.  Responsibility is about taking on -- I can't

17 come up with an alternate word -- being responsible for

18 executing tasks, so the enormous nature of everything

19 that was going on.  You know, executing tasks was at

20 the project team levels.

21          Now, they had in this sense, due to the size

22 and enormity, I used the term segmentation.  They

23 segmented all these efforts in various ways.  So all

24 revenue projects, you know, were basically a

25 segmentation.
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 1          And I felt there was good demonstration that

 2 responsibility was being appropriately managed and

 3 executed at the project team levels, and accountability

 4 for the results of those actions flowed upward between

 5 the project leaders, the functional steering

 6 committees, and then ultimately to the advisory council

 7 and that there was the appropriate information flowing

 8 to those groups as it flowed upward in order for them

 9 to take accountability for the results.

10      Q.  So in your terminology, excuse me,

11 accountability is what the person who's going to have

12 to answer if it goes wrong bears, right?

13      A.  Yes, that's a good way to --

14      Q.  And responsibility is the duty to actually do

15 the thing, make it happen?

16      A.  Yes.

17      Q.  And it's your testimony that it's a good idea

18 to separate those two?

19      A.  Well, they mean two different things to me in

20 my world.  And that's a definition I've always

21 practiced all my life as project manager.  So

22 responsibility seems to be at the execution level.

23 Accountability, you test it for -- as you flow up, do

24 you have appropriate accountability.

25      Q.  You would agree, would you not, that the
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 1 person who has what you call responsibility also is

 2 accountable, if only to the person immediately above

 3 him or her?

 4      A.  I can agree with that, with the fact that

 5 there's always somebody that you're answering to with

 6 your task, yes.

 7          So a person on a project team would be

 8 accountable to the -- you know, would be responsible to

 9 a project manager, who has accountability for that

10 segment of work.

11      Q.  And would be accountable to that person as

12 well, right?  I mean, he or she would have to answer to

13 him or her, right?

14      A.  Yes, could I accept that term.

15      Q.  Now, returning to your report, when you say on

16 Page 3, "Mr. Boeving's criticism about the absence of a

17 single point of responsibility is not well taken," if

18 we change the word "responsibility" to

19 "accountability" -- well, strike that.  Let's do it

20 this way.

21          Do you understand Mr. Boeving's criticism to

22 be that there was not a single point of accountability

23 or responsibility as you are using those terms?

24      A.  I took it simplistically, that he felt like

25 there seemed -- should have had one single person.  And
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 1 I would say, even to the point of regardless of

 2 accountability or responsibility, I took it literally

 3 for responsibility.  But I think I am taking issue that

 4 I felt that the advisory committee was a good

 5 representation of accountability.  And that consisted

 6 of several senior executives, and I was satisfied with

 7 that.

 8          So if we're dealing with one individual, I am

 9 taking issue with that, yes.

10      Q.  So is it -- you read Mr. Boeving's testimony

11 to be complaining that there was not one single person

12 who was charged with doing all of the integration

13 projects?

14      A.  Yes.  And the fact that I think, if my memory

15 serves me correct, it was also reference to multiple --

16 I don't remember the specific words, but implication of

17 multiple steering committees and project teams, that

18 there was some implication there as well.

19      Q.  Let's separate issues here.  I understand the

20 point you're making about multiple versus one.  And

21 we'll talk about that in a second.

22          But I just want to align Mr. Boeving's

23 testimony with your terminology so that we all

24 understand what he has said and what you are responding

25 to.
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 1          And you would agree, would you not, that

 2 anybody who says there should have been one person who

 3 did the entire integration, that would be a crazy thing

 4 to say, right?

 5      A.  I can't respond to that.  In what sense as

 6 far as --

 7      Q.  I'm sorry.  You yourself testified that there

 8 were hundreds of projects, right?

 9      A.  Yes.

10      Q.  You don't really understand Mr. Boeving to be

11 criticizing United and PacifiCare because no one person

12 did all those projects by him or herself, do you?

13      A.  No.  Let me try it again.  In the -- I think

14 another way to describe it, I took Mr. Boeving to say

15 that maybe there should have been one person leading

16 all of integration, and maybe there should be one PMO

17 office.  I think that's a cleaner way to say my

18 interpretation.

19          And what I'm saying in response to that is

20 it's -- the integration was really large enough to

21 where there were multiple segments of where they

22 repeated multiple structures like that, all reporting

23 upward.  But it was really a multi-tier structure.

24 That's really what I'm saying in essence.

25      Q.  You don't disagree, do you, that as to all of
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 1 the projects, ultimately it has to go up to the top of

 2 the pyramid where there are one person or several

 3 people in the unit who are accountable for the

 4 integration as a whole?

 5      A.  I missed my question in that --

 6      Q.  Sure.  It's another one of my

 7 double-negatives.  Sorry.  It's a genetic defect.

 8          You would agree, would you not, that there

 9 ought to be one person, one committee, one entity at

10 the top of the pyramid that had accountability for the

11 entirety of the integration?

12      A.  I -- yes, I would agree that there needs to be

13 a person or committee or governance that shows there is

14 accountability for the results of the integration.

15      Q.  And if somebody calls that person or entity on

16 something that went wrong, that committee or person

17 would then say, "Oh, Project X didn't work out.  Who is

18 my accountable person on X?"  And he, she, or they

19 would turn to the accountable person for X, right?

20      A.  Hypothetically, yes.

21      Q.  That might be continued down the chain until

22 there is an identification of exactly what went wrong

23 and who did that, right?

24      A.  I'm not sure I understand your question as far

25 as "down the chain."



20219

 1      Q.  Well, yes.  If somebody said to the advisory

 2 council in this case, "You know, Line 432 in a specific

 3 COBOL module turns out to have been miscoded.  What are

 4 you going to do about it?" they might have

 5 accountability because of the consequences, but they're

 6 going to turn to somebody who was in charge of the

 7 person who wrote that code, right?

 8      A.  Yes.  And if I can respond to that example,

 9 they also -- I want to be clear.  Those issues flowed

10 upward only to the necessary governing group.

11          So you wouldn't have seen a coding program

12 problem necessarily show up at the advisory council.

13 You might have seen it at a project team level or -- I

14 doubt you would have even seen that one at a functional

15 steering committee.

16          But there were varying filters as it went

17 upward to govern what was the appropriate information

18 at the right level.

19      Q.  Depending on the scope of the activity that

20 had the problem and the consequences of the problem,

21 right?

22      A.  That's right, yes.

23      Q.  And wherever -- however far up it goes, if it

24 got to a given person who had end-to-end responsibility

25 for that project, it would not be acceptable for that
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 1 person to say to somebody above him or her, "Oh, that's

 2 my IT group.  I don't -- that's not my problem.  That's

 3 my IT group's problem."  That wouldn't be acceptable to

 4 you, would it?

 5      MR. KENT:  No foundation, calls for speculation.

 6      THE COURT:  If he knows.

 7      THE WITNESS:  I don't have enough to answer that

 8 question without more detail.

 9      MR. STRUMWASSER:  Q.  Let's assume that somebody

10 owns a process end-to-end -- you're familiar with that

11 term, end-to-end, right?

12      A.  Yes.

13      Q.  And there is an error that has caused there to

14 be, let's say, some statutory violations somewhere in

15 that end-to-end process.  It would not be appropriate

16 for the person who owns that end-to-end process who is

17 being asked by his or her supervisor, "What happened

18 here?" to say, "That's not my problem.  That's my IT

19 group's problem"?

20      MR. KENT:  Calls for speculation, incomplete

21 hypothetical.

22      THE COURT:  If he knows.

23      THE WITNESS:  I would be speculating.  I would be

24 totally speculating on the situation.  And I'd like to

25 say, it doesn't prevent anyone from asking questions



20221

 1 outside of that work structure -- if I'm following

 2 things correctly -- the process to go upward or what I

 3 would call guiding principles, not full mandates that

 4 thou shall not do.

 5          So I viewed their governance structure as a

 6 guiding principle.  So in that regard, I don't know how

 7 I can answer that question.

 8      MR. STRUMWASSER:  Q.  I'm going to make one more

 9 pass at this question.  The person who has end-to-end

10 responsibility for a given project has, let us say,

11 four teams -- an IT team, a business team, and two

12 others.  I can't make up two more.  There is a problem

13 in the end-to-end process that causes a violation of

14 law.

15          That end-to-end accountable person's boss says

16 to him or her, "I understand this problem occurred.

17 Are you accepting responsibility for it?"  And that

18 person says, "No, that isn't my responsibility.  That

19 was my IT team's responsibility."

20          Do you have that assumption in mind?

21      A.  I do.

22      Q.  Are you able to say categorically that that is

23 an inappropriate response by the end-to-end owner?

24      A.  I have no way to accurately answer that.  It

25 would be situational at best.
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 1      Q.  You could conceive of circumstances where that

 2 was actually a good answer?

 3      A.  I don't know enough to know -- I mean, there's

 4 a lot of assumptions.  When you say "statutory," I

 5 don't know what we're talking about here.  So I really

 6 wouldn't be comfortable answering that.

 7      Q.  Do you have a copy of Mr. Boeving's direct

 8 testimony, Exhibit 1093, there?

 9      A.  I don't.

10      THE COURT:  Is there some particular place you

11 want to direct him to look?

12      MR. STRUMWASSER:  Yes, your Honor, Page 7 of

13 Mr. Boeving's testimony.

14      Q.  And Mr. McNabb, since you've obviously seen

15 this document before, I would just like to direct your

16 attention to the paragraph at the top of Page 7.

17      A.  Okay.

18      Q.  That statement on Lines 1 and 2, that's the

19 statement you are responding to on Page 3 of your

20 report, correct?

21      A.  Yes, for the most part.

22      Q.  I'm sorry.  I didn't mean to --

23      A.  Well, I -- yes.  And -- yes.  There could be

24 some more sentences that would apply to that statement,

25 but yes.
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 1      Q.  Mr. Boeving cites Exhibit 448.  Do you know --

 2 do you recall whether you looked at Exhibit 448 when

 3 you were composing your response?

 4      A.  I can't -- I have yet to ever remember exhibit

 5 numbers, so I'd have to go back to the actual

 6 documents.

 7      MR. STRUMWASSER:  Handing the witness a copy of

 8 448, your Honor.

 9      Q.  And my questions are on Page 1, 8700, which is

10 the page that Mr. Boeving cited.

11      THE COURT:  All right.  I think witness is ready.

12      MR. STRUMWASSER:  Thank you.  \.

13      Q.  Do you recall, Mr. McNabb, seeing Exhibit 448

14 before?

15      A.  I do.

16      Q.  Did you look at that before you filed your

17 report?

18      A.  I believe so.

19      Q.  Under "Summary Observations," the second

20 bullet, second first-level bullet "Challenges with the

21 size and complexity of PHS integration effort and

22 coordination between multiple segments are amplified by

23 the fact that there has been no strong central

24 executive overseeing the combined PHS

25 migration/integration effort, i.e., no single point of
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 1 accountability."  Do you see that?

 2      A.  I do.

 3      Q.  Do you think that's a correct criticism of the

 4 PacifiCare/United integration?

 5      A.  That's what it says.  I don't recall

 6 specifically this situation.

 7          And there's something I know, when I did look

 8 into this, impacted my review of -- I can't recall all

 9 the aspects of this at all at this point.

10          However, I can tell you in my own mind, I went

11 through advisory council documents.  I went through ops

12 and technology documents and felt comfortable that I

13 personally wouldn't agree to this due -- with the scope

14 of review I performed.

15          I was very satisfied with the types of

16 decisions, the project management reporting statuses

17 that were being moved up to each committee, the types

18 of decisions that they were referring to.  I can't

19 recall what this point over here was referring to right

20 at this moment, but I was comfortable from my due

21 diligence that I did as a response to be comfortable

22 that they were taking full accountability.

23          I do believe they were taking accountability

24 and I have the evidence, yeah.

25      Q.  So you do believe, then, that this bullet I



20225

 1 just read is not correct?

 2      A.  In the scope of my review, I can't agree with

 3 it.  But I would need more to go back to the specifics

 4 of that bullet.

 5      Q.  Now, back on Mr. Boeving's Page 7, the first

 6 line says, "Nor was there any person or committee that

 7 had overall responsibility for the integration or for

 8 the multiple integration teams."

 9          Do you see that?

10      A.  Yes, I do.

11      Q.  So would you agree that Mr. Boeving was not

12 necessarily insisting that there be a single person but

13 that it could be a group of people?

14      A.  Yes, I see that.

15      Q.  Back on 448, the same bullet, would you agree

16 that the term at the end of that bullet, "No single

17 point of accountability" is using -- is alluding to the

18 same deficiency that Mr. Boeving is referring to as "no

19 overall responsibility for the integration"?

20      MR. KENT:  Objection, calls for speculation.

21 We're frankly unclear what Mr. Boeving was thinking.

22 And to ask this gentleman what he thinks Mr. Boeving

23 may have been thinking doesn't seem to --

24      THE COURT:  Well, he responded to something

25 believing it to mean something.  So I'll allow it to
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 1 that extent.

 2      THE WITNESS:  So would you re-ask the question

 3 again, please?

 4          (Record read)

 5      MR. KENT:  For the record, there's also another

 6 layer of speculation that now Mr. McNabb is being asked

 7 to, in essence, guess that what Mr. Boeving -- not just

 8 what Mr. Boeving had in his mind but what Mr. Boeving

 9 was talking about is the same thing as in this bullet

10 point.  Seems like a lot of jumps.

11      MR. STRUMWASSER:  This is the page that

12 Mr. Boeving cites in his testimony.

13      THE COURT:  I understand that.  But -- and the

14 question -- the answer for Mr. McNabb can be limited to

15 what he responded to.  And if he doesn't know, that's

16 fine.

17          But if he read this, thought it meant

18 something, and then responded to it, it's a fair

19 question.

20          (Record read)

21      THE COURT:  Okay.  I guess what I'm saying is I

22 don't really care what he thinks Mr. Boeving thinks.

23 What I care is whether, when he read it, he responded

24 to it and believed it to mean a particular thing or

25 not.
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 1      THE WITNESS:  I don't know if I have the yes or no

 2 right.  Let me just tell you, I took note that this

 3 comment is marked as an e.g., as an example.  So it's

 4 just a reference point.

 5          When I look at 448, I don't recall the context

 6 of the situation that 448 is discussing.  I read the

 7 words.  I understand what "no single point of

 8 accountability" is.

 9          In my review, and when I looked through my

10 review, I was totally satisfied with the advisory

11 council and the steering committees, functional

12 steering committees, that they were taking appropriate

13 accountability.

14          And the documents I reviewed -- I went

15 through, as an example, the advisory monthly meetings,

16 looked at what they were talking about.  And it felt

17 very clear to me there was no evidence to suggest that

18 they weren't taking accountability.

19      MR. STRUMWASSER:  Q.  Back on Exhibit 644, that's

20 the PowerPoint stack, and back on Page 5643.

21      A.  I'm sorry.  Yes, I'm ready.

22      Q.  So the first lesson learned, as we noted a few

23 minutes ago, was, "Large integration projects need to

24 have a single reporting mechanism to eliminate siloed

25 approach."  And under that the first -- the sub-bullet
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 1 is, "Create single oversight committee.  Eliminate

 2 multiple subcommittees."  Do you see that?

 3      A.  I do.

 4      Q.  Do you think this is a well-founded criticism

 5 of the integration project -- integration program?

 6      MR. KENT:  Objection, no foundation.  This

 7 document doesn't appear to be about the overall

 8 integration project.  It's specific to a particular IT

 9 project or projects.

10      MR. STRUMWASSER:  Cover, "PacifiCare Health

11 Systems Integration, UHC Funded Initiatives 2006

12 Program Delivery."  The title of the slide is "PHS

13 Program, Lessons Learned."

14      THE COURT:  Did you use this document in your

15 analysis?

16      THE WITNESS:  I have seen this document in my

17 analysis.

18      THE COURT:  Okay.  You can ask him about it.

19      MR. STRUMWASSER:  Q.  Do you believe that that

20 first sub-bullet, "Create single oversight committee.

21 Eliminate multiple subcommittees," is an apt criticism

22 of the first year of the integration program?

23      A.  Well, it says it's a lesson learned.  I didn't

24 find any evidence that it's a fair statement in my

25 review.
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 1      Q.  Very good.

 2      A.  And I'd like to say, this document, when I

 3 reviewed it, one of my takeaways to start the review is

 4 this is a huge overall document, which I -- again, I

 5 don't recall the specifics of what I reviewed when I

 6 reviewed this document, but it -- I felt comfortable it

 7 didn't have issues.  I did go back through a due

 8 diligence process here.

 9      Q.  Now, Mr. McNabb, your report, as I understand

10 it, criticizes the notion that there had to be a single

11 person or committee with overall responsibility for the

12 integration; is that right?

13      A.  Yes.

14      Q.  Footnote 4 of your report says that there was

15 such a person, correct?

16      A.  Yes.

17      Q.  So you're not saying it would have been

18 impossible to have such a person, right?

19      MR. KENT:  Misstates the prior testimony.  I think

20 you're mixing up "responsibility" and "accountability."

21      THE WITNESS:  Would you ask the question again,

22 please?

23          (Record read)

24      THE COURT:  I'll allow it.

25      THE WITNESS:  Yes, I am saying that there is a
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 1 single point of accountability.  There was a single

 2 point of accountability.

 3      MR. STRUMWASSER:  Q.  Going back to Mr. Boeving's

 4 Page 7, if we take that first sentence and replace the

 5 word "responsibility" with "accountability," "Nor was

 6 there any person or committee that had overall

 7 accountability for the integration or for the multiple

 8 integration teams," are you with me?

 9      A.  Let me re read that again, please.

10      Q.  Sure.

11      A.  I am with you.

12      Q.  If we replace the word responsibility on the

13 first line with the word accountability, you would not

14 dispute that it was possible to have a single person or

15 committee who had overall accountability, right?

16      A.  I'm not disputing that you can have a singular

17 person that's accountable.

18      Q.  Or a committee, right?

19      A.  Or a committee.

20      Q.  And you don't deny that's a good idea,

21 correct?

22      A.  A single group accountable, I think that is a

23 good idea.

24      Q.  So the only question then, if we assume that

25 Mr. Boeving is using the word "responsibility" as you
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 1 use the word "accountability," the only point of

 2 disagreement is whether or not there was such a person

 3 in this case, right?

 4      MR. KENT:  Objection, calls for speculation.  It's

 5 pretty hard to assume that -- what Mr. Boeving

 6 believed, since he wrote one thing.

 7      MR. STRUMWASSER:  On the contrary.  The word that

 8 Mr. Boeving used in ordinary parlance is equivalent to

 9 "responsibility" -- to "accountability."

10      THE COURT:  He can ask him to assume it.

11          I don't know that it's that obvious,

12 Mr. Strumwasser.

13          But he can ask him to assume it.

14      MR. STRUMWASSER:  Q.  So if you assume that he

15 meant by it "accountability," then the only

16 disagreement between you and Mr. Boeving on this

17 sentence is you think they had that, and he thinks they

18 didn't, right?

19      A.  Just a second, please.

20          I don't know that I could agree with that

21 because he's really saying there really wasn't even an

22 accountable person here or committees.  And then he's

23 saying what they did have wasn't doing what they were

24 supposed to do.

25          And I take issue with all of that, so -- I'm
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 1 getting lost in the specifics of your question.  But as

 2 that paragraph goes, I still can't agree with

 3 Mr. Boeving by replacing that word.

 4      Q.  No, I didn't suggest you could.

 5      A.  Okay.

 6      Q.  I just wanted to know the boundaries of the

 7 disagreement.  And what I heard in your answer was that

 8 you think he's saying there was nobody period, and that

 9 what there was wasn't effective.  And you disagree with

10 both of those propositions?

11      A.  I do.

12      MR. KENT:  Good time to --

13      MR. STRUMWASSER:  Sure.

14      THE COURT:  Yes.  Okay.

15      (Whereupon, the proceedings recessed at

16       3:15 o'clock p.m.)

17
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 1 Thursday, August 18, 2011            9:05 o'clock a.m.

 2                         ---o0o---

 3                   P R O C E E D I N G S

 4      THE COURT:  This is on the record.  This is before

 5 the Insurance Commissioner of the State of California

 6 in the matter of PacifiCare Life and Health Insurance

 7 Company.  This is OAH Case No. 20009061395, Agency

 8 No. UPA 2007-00004.  Today's date is August 18th, 2011.

 9          Counsel are present.  Respondent is present in

10 the person of Ms. Monk.  And this is the continuation

11 in the cross-examination of Mr. McNabb.

12      MR. STRUMWASSER:  Housekeeping first?

13      THE COURT:  Yes.

14          (Discussion off the record)

15      THE COURT:  Let's go back on the record, and let's

16 see what we can do.

17                       RICK McNABB,

18          called as a witness by the Respondent,

19          having been previously duly sworn, was

20          examined and testified further as

21          hereinafter set forth:

22      CROSS-EXAMINATION BY MR. STRUMWASSER (resumed)

23      MR. STRUMWASSER:  Q.  Okay.  Mr. McNabb, good

24 morning.

25      A.  Good morning.
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 1      Q.  I want to talk about the question of who was

 2 account- -- who was the single point of accountability

 3 which is the topic of your Footnote 4, and what

 4 documents that you saw identified Mr. Astar as the

 5 single point of accountability.

 6      A.  I don't recall specific documents, but I do

 7 recall certain testimonies, receiving it from certain

 8 testimony and discussions.

 9      Q.  Now, I recall Mr. Wichmann saying that.  Do

10 you recall that?

11      A.  Yes, I believe so.

12      Q.  I don't recall any other of our witnesses in

13 this case testifying to Mr. Astar having overall

14 accountability for the integration.  Do you recall any

15 other witness testifying to that effect?

16      A.  Not specifically, but in the back of my mind,

17 it could have possibly been Mr. Burghoff also.

18      Q.  And what documents did you see that indicated

19 that accountability function, that single point of

20 accountability, transitioned to Mr. McMahon in 2007?

21      A.  Specifically I don't remember which documents.

22 Again, it could be strictly from testimony and review

23 of, you know, actions of people.

24      Q.  What actions of people?

25      A.  The project evolved greatly over the two- and
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 1 three-year period.  If you look at the nature of how

 2 the project started and how, if I can use the word, it

 3 morphed over time, different functional steering

 4 committees had more going on at any one point in time.

 5          Regarding PacifiCare and PLHIC, the ops and

 6 technology team took on a really strong role in '06-'07

 7 around those sets of activities.  It was clear to me,

 8 looking at even e-mails and looking at actions through

 9 e-mails, Mr. McMahon was making key decisions and

10 having very strategic discussions with people over what

11 was happening regarding PLHIC activities.

12      Q.  Did you see similar documents evincing

13 Mr. Astar's making key decisions and having strategic

14 conversations?

15      A.  You know, other than testimony, not

16 necessarily.

17      Q.  Whose testimony do you recall on that point?

18      A.  Again, I'm not quite sure.  It might have been

19 Mr. Wichmann and Mr. Burghoff.  But I can't remember

20 specifically.

21      Q.  And just to help us find that testimony, for

22 those of us that are looking for it, what strategic

23 decisions was Mr. Astar actively involved in and what

24 conversation -- well, let's just go with strategic

25 decisions.
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 1      A.  I believe Mr. Astar had been appointed by

 2 Mr. Hemsley to oversee all aspects of the integration

 3 across all product lines.  And it's my understanding

 4 that he was the key contact point for those activities

 5 regarding the overall integration.

 6      Q.  My question was what strategic decisions do

 7 you recall seeing description of Mr. Astar making?

 8      A.  I don't recall specifics to that.

 9      Q.  And what strategic discussions do you recall

10 Mr. Astar having been involved in?

11      A.  I don't recall specifics other than job

12 responsibility discussions.

13      Q.  What job responsibility discussions do you

14 recall Mr. Astar being involved in?

15      A.  It would be how I described it a minute ago

16 regarding all key aspects of the integration across all

17 product lines flowed through Mr. Astar.

18      Q.  Is it fair to say then that you don't recall

19 any specific decision or issue that Mr. Astar was

20 involved in discussions of?

21      A.  Not readily.  Not readily.

22      Q.  Not at all, sitting here right now, right?

23      A.  Not that I can recall.

24      Q.  Do you recall testimony to the effect that

25 people at United who were involved in the integration
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 1 didn't know who had overall responsibility?

 2      A.  I recall seeing discussions regarding that or

 3 questioning that.

 4      Q.  Would you assume that someone with overall

 5 responsibility for the integration would be

 6 knowledgeable about the major integration decisions and

 7 activities?

 8      MR. KENT:  Objection, vague.

 9      THE COURT:  Do you understand the question?

10      THE WITNESS:  I wouldn't be able to answer a

11 hypothetical like that being -- I mean, I would have to

12 understand what we're talking about by "major."

13      THE COURT:  Okay.  Can you rephrase?

14      MR. STRUMWASSER:  Q.  How would you describe a

15 decision that was big enough for somebody with overall

16 accountability to have familiarity with that issue?

17      A.  Again, we're dealing with a hypothetical.  But

18 when -- I'll use an example.

19          I reviewed the advisory committee discussions

20 through the months, and for the most part, the level of

21 decision making at that level, I felt comfortable that,

22 without remembering specifics, that people at the

23 advisory council and the types of the decisions that

24 were coming up to them I would say, at a minimum,

25 collectively in those group discussions, they should
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 1 have adequate knowledge to respond to everything that I

 2 saw at the advisory council.

 3          Does every -- does a individual be [sic] held

 4 accountable on everything?  I don't know.  But I felt

 5 comfortable collectively in discussions issues got out

 6 on the table correctly.  So I'd have to -- I'd be

 7 speculating otherwise.

 8      Q.  Well, my question was how would you describe a

 9 decision that was big enough for somebody with overall

10 accountability to be familiar with it?

11          And your answer was you were satisfied that

12 they were familiar with that category of decisions.

13 But you didn't answer my question, which was how --

14 what is the indication, what is the indicator that this

15 issue, as opposed to that one, is big enough that I

16 would expect the people with overall accountability to

17 be familiar with it?

18      A.  I don't know if I know how to answer that

19 question.  I -- I would not -- let me answer it this

20 way.  I wouldn't expect a programming issue to come up

21 to the advisory council and expect them to know.

22          I would understand an issue dealing with a

23 cross-functional operational issue.  That would be the

24 way I would describe them being able to answer a

25 question.  If it's cross-functional related, business
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 1 related, I would be comfortable saying that would be a

 2 way to describe it, which was their responsibility.

 3      Q.  So for example, a person with overall

 4 integration accountability, should that person be

 5 knowledgeable about RIMS migration strategies?

 6      A.  At some level, from a timing, but from a

 7 technical perspective of why certain things are being

 8 done, not necessarily.

 9      Q.  But necessarily for what things are being

10 done, correct?

11      MR. KENT:  Objection, vague.

12      THE COURT:  Did you understand the question?

13      THE WITNESS:  Yes, but overly hypothetical.  We

14 would have to get down to specifics.

15          I could say yes to understanding impact on

16 timelines but not necessarily on what's underneath the

17 strategy and why.

18      MR. STRUMWASSER:  Q.  So you would expect at a

19 minimum that anybody with overall integration

20 accountability would know at any given time what the

21 company's projection was for when RIMS was going to be

22 migrated?

23      A.  I'm dealing in a hypothetical here because I

24 don't know specific to that question.  But it's not

25 overly obvious to me if it impacted or if it got
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 1 filtered for -- decisions were being filtered so that,

 2 as an example, I don't know if -- what specifics of

 3 RIMS got to certain people.  But if it was impacting in

 4 a major way or changing things, perhaps.  But I'm --

 5 this is very hypothetical to me to respond accurately.

 6      Q.  So if a person with overall responsibility for

 7 the integration were to have testified here that he is

 8 not sure of the timing for the migration of RIMS and

 9 NICE, would that concern you?

10      MR. KENT:  Objection, vague.  Are we talking about

11 responsibility or accountability?

12      MR. STRUMWASSER:  Thank you.

13      Q.  Accountability as we're using the term.

14      A.  No, I can't answer it without more specifics.

15      Q.  So you cannot say categorically that you would

16 expect that the person with overall accountability

17 should be familiar with the timing of the migration of

18 RIMS and NICE?  You're not prepared to say that that's

19 an imperative?

20      A.  That's correct.  I would have to see the total

21 situation around what we're discussing.

22      Q.  Would you expect that someone with overall

23 accountability for the integration would be informed

24 about significant problems encountered in migrating the

25 RIMS platform?
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 1      MR. KENT:  Objection, vague.  Again,

 2 accountability or responsibility?

 3      MR. STRUMWASSER:  I just said "accountability."

 4      THE COURT:  Okay.

 5      MR. KENT:  Well, the question was responsibility

 6 in this question that was just asked.

 7      THE COURT:  I'm sorry.  Can you read the question

 8 back?

 9          (Record read)

10      MR. KENT:  I stand corrected.

11      THE COURT:  Thank you.

12      MR. KENT:  I apologize.

13      THE WITNESS:  Awareness, yes, but all the issues,

14 I have no idea.  But I would assume there's some level

15 of awareness.  But, again, this is a hypothetical.

16      MR. STRUMWASSER:  Q.  Actually, it's not a

17 hypothetical.  It's a general question.  But I'm not

18 asking you to assume anything, so if you hear an

19 assumption in that, please let me know because it

20 wasn't intended.

21          So if I ask you, then, of what would this

22 person be expected to be aware, could you answer that?

23      A.  Yes.

24      Q.  Would you?

25      A.  I would expect any major impact cross
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 1 functionally impacting a team at the advisory council.

 2 Otherwise, they were managing RIMS specifically with

 3 within ops and tech.

 4          So not everything had to flow, given the

 5 enormous magnitude of everything that was going on.

 6 And the way they were governing, RIMS issues could have

 7 been contained within the ops and tech and even some

 8 subcommittees at that point.

 9          If it became a major impact, cross-functional

10 impact, I would expect some level of dialog without

11 getting to any specific issue to be discussed.

12      Q.  Would you consider the decision whether or not

13 to migrate claims payment from RIMS to UNET to be a

14 major integration decision?

15      A.  Not necessarily.

16      MR. STRUMWASSER:  Q.  Would you consider a change

17 in the decision as to whether to migrate RIMS claims

18 payment to UNET to be a major decision?

19      A.  Not necessarily.

20      Q.  And then, may I take it that you would not

21 necessarily expect a person with overall

22 responsibility -- excuse me -- overall accountability

23 to have been involved in the decision whether to

24 migrate claims from RIMS to UNET?

25      A.  Yes, that's correct.
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 1      Q.  You said --

 2      THE COURT:  Do you need a second?  Sure.

 3      MR. STRUMWASSER:  Q.  You said in your report --

 4 if this distracts you, I can go like this forever.

 5      MR. KENT:  Do you want to take a minute?

 6      THE COURT:  Are you allergic to something?

 7      MR. STRUMWASSER:  Not knowingly.

 8      Q.  You said in your report at the top of the

 9 integration structure was the advisory council, right?

10      A.  Yes.

11      Q.  You likened that to a board of directors,

12 correct?

13      A.  Yes.

14      Q.  Ultimately accountable for major decisions,

15 right?

16      A.  Yes.

17      Q.  And ultimately accountable for the results of

18 the integration, correct?

19      A.  Yes.

20      Q.  And you say that this was an appropriate

21 structure, right?

22      A.  Yes.

23      Q.  And so does it follow that the way in which

24 the integration teams were set up was, in your view,

25 appropriate?
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 1      A.  Yes.

 2      MR. STRUMWASSER:  Showing the witness a copy of

 3 5600, your Honor.

 4      Q.  Mr. McNabb, my questions are going to be on

 5 Page 15.

 6      THE COURT:  Which page?

 7      MR. STRUMWASSER:  15, 2667.

 8      Q.  You recall being shown this document by

 9 Mr. Kent on direct?

10      A.  I don't recall the packaging of this document.

11 I've certainly seen elements in these pages.  I can't

12 recall if it was packaged or it was a repeat.  But

13 certainly I've seen elements and discussed elements of

14 this document.  I'm sorry.  What page are you on?

15      THE COURT:  It's 15 internal document page, and

16 it's 2667 at the Bates.

17      THE WITNESS:  I've got it.  Yes, I do remember

18 this also, this page.

19      MR. STRUMWASSER:  Q.  And, Mr. Kent called your

20 attention to the left-hand box on Page 2667 under

21 "Guiding Principles," and you discussed the first

22 bullet, "Decisions are made at the level commensurate

23 with the impact the decision will have on the

24 organization."  Do you see that?

25      A.  Yes, I do.
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 1      Q.  Then you reviewed the boxes under "Decision

 2 Making Flow."  Do you recall that?

 3      A.  Yes, I do.

 4      Q.  So in the first box, which is about approval,

 5 it says that, "The major business decisions are

 6 presented to the advisory council for approval."  Do

 7 you see that?

 8      A.  Yes.

 9      Q.  And that, "Approved business decisions are

10 then communicated across project teams," right?

11      A.  Yes.

12      Q.  I inserted the word "then," but that does make

13 temporal sense, right?

14      A.  Yes.

15      Q.  And you said that this meant that a project

16 team makes decisions that impact only their project,

17 right?

18      A.  Yes.

19      Q.  And functional steering committees make

20 decisions that impact multiple project teams?

21      A.  I would agree with that.

22      Q.  And that advisory council makes decisions that

23 affect multiple functional steering committees?

24      A.  Correct.

25      Q.  And did you see evidence that the integration
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 1 decisions were in fact made according to this guiding

 2 principle?

 3      A.  I reviewed decisions such as at the advisory

 4 council and the functional steering committees.  I was

 5 satisfied, yes, according to what I just said that was

 6 happening.  I did not review each decision to test it.

 7 So I look for evidence that that process was being

 8 executed in general.

 9      Q.  What documentation did you examine regarding

10 the deliberations and decisions of the advisory

11 council?

12      A.  I looked at their monthly meeting packets,

13 which talked about project status and discussion points

14 and decisions for the meeting.

15      Q.  And you testified in response to questions

16 from Mr. Kent that the advisory council was looking at

17 risks and actively managing critical issues.  Do you

18 recall that?

19      A.  Yes, I do.

20      Q.  And that the council was taking full

21 accountability for their work and had good visibility

22 to broad -- broadly to the project.  Do you recall that

23 testimony?

24      A.  I don't remember the words, but yes, I agree

25 with that.
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 1      MR. STRUMWASSER:  I'm going to distribute copies

 2 of RT 15862 and 15863.  I cannot promise that we'll be

 3 able to do this with every transcript read, but we're

 4 developing the technology as we go.

 5      MR. KENT:  What day is this?

 6      MR. STRUMWASSER:  This is Mr. Wichmann's

 7 testimony.  Does that help?

 8      THE COURT:  Whose?  Mr. Wichmann?

 9      MR. GEE:  It may be April 22nd.

10      THE COURT:  Maybe?

11      MR. GEE:  He came twice, one of the days.

12      MR. STRUMWASSER:  Q.  Do you recall whether this

13 is an excerpt from Mr. Wichmann that you previously

14 reviewed?

15      A.  I can't recall.

16      Q.  On the first page, there's a series of

17 questions and answers about the responsibilities of

18 various people.  And so on 15862, starting on Line 5, I

19 asked:

20                         "As best you recall...who

21                    had responsibility for which

22                    elements of it?"

23          I'm sorry I don't have the prior page, but I

24 think you can get it from the context, from the

25 subsequent answer.
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 1                         "As best I recall, from

 2                    UnitedHealthcare, it was Steve

 3                    Black.  Dave Astar had overall

 4                    responsibility but also had

 5                    responsibility for the operations

 6                    and technology elements of it

 7                    on behalf of Uniprise.  And from

 8                    a network perspective at that

 9                    time, it would have been Mike

10                    McDonald."

11          Do you understand Mr. Wichmann -- you're

12 familiar generally with the roles that Mr. Astar and

13 Mr. Black played in the integration, right?

14      A.  Yes, for the most part.

15      Q.  Do you understand from this answer that

16 Mr. Wichmann is using "responsibility" the way that you

17 use the word "accountability"?

18      A.  I can see that.

19      Q.  Then I ask him a little further down about his

20 role on the advisory council.  And at the top of the

21 second page on Line 3:

22                         "Why don't you tell us

23                    what were your responsibilities

24                    as a member of that council?"

25                         Answer:  "This is the
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 1                    integration advisory council

 2                    for UnitedHealthcare.  And my

 3                    responsibilities were I would

 4                    receive reports on occasion on

 5                    the progress of the integration."

 6          Do you see that?

 7      A.  Yes, I do.

 8      Q.  And that's the totality of his answer.

 9          In your opinion, does receiving reports on the

10 progress of the integration constitute looking at

11 risks?

12      A.  Well, in some sense I can say yes because the

13 risks are all documents.  So we would -- as far as that

14 question's concerned, yes, because it's there on the

15 front page.  It's Page 1 of those documents.

16      Q.  And would you consider receiving reports on

17 the progress of the integration to constitute actively

18 managing critical issues?

19      A.  Hypothetically, are we talking hypothetically?

20 Or is that a statement?

21      Q.  No.  I'm asking you whether what Mr. Wichmann

22 said his responsibilities were constituted actively

23 managing critical issues as that phrase is used in your

24 testimony.

25      A.  I am not -- by that statement alone doesn't
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 1 tell me what Mr. Wichmann was doing over and beyond

 2 that.  And nor can I look at two pages here and

 3 understand the total contextual response.

 4          But I had no reason to believe, looking at

 5 everything I looked at, that this project wasn't being

 6 actively managed.  And Mr. Wichmann was involved in

 7 that, so.

 8      Q.  All right.

 9      A.  I also believe by the testimony, as I recall

10 it, he actively had dialog.  I've looked at other

11 e-mails that showed me he was actively dialoging in his

12 conversations with various people, such as between him

13 and Mr. McMahon -- told me he was actively discussing

14 issues and managing issues with other people.

15      Q.  If in fact -- and this is now a hypothetical.

16 If in fact the totality of Mr. Wichmann's

17 responsibilities -- the totality of his

18 responsibilities as he has used that term in these two

19 pages was to receive reports on the progress of the

20 integration, would you agree that that did not

21 constitute actively managing critical issues?

22      MR. KENT:  Your Honor, misstates the record.

23 Mr. Wichmann was here for two days, and Mr. Strumwasser

24 asked him innumerable questions about e-mails that he

25 either sent, received, or was copied on among other
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 1 issues about being in the middle of the broker services

 2 issues.

 3          I mean, we've all seen that Mr. Wichmann did a

 4 whole lot more than this incomplete answer that he

 5 wants to suggest.

 6      THE COURT:  It was posed as a hypothetical.  I'll

 7 allow it.

 8      THE WITNESS:  As I hypothetical, I'd want to know

 9 a lot more information to be able to answer that.  I

10 can't tell -- by just looking at it doesn't imply he

11 wasn't actively managing, just looking at it.

12      MR. STRUMWASSER:  Q.  Let's be clear on how the

13 hypothetical functions.  I'm asking you in that

14 hypothetical to assume that everything he did consisted

15 of receiving reports on the progress of the

16 integration.  Okay?  And if that's the case, if that's

17 the totality, would that constitute actively managing

18 critical issues?

19      A.  Hypothetically, I can't answer that question

20 because I don't know looking at it implies -- if there

21 were no problems, yes.  If there were issues, I assume

22 he did something with it.

23          But just the statement of looking at it

24 implies I don't know what happened afterwards.

25      Q.  So as far as you're concerned, if in fact all
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 1 the advisory council members did was receive reports on

 2 the progress of the integration, you're not prepared to

 3 say that does not constitute the active managing of

 4 critical issues?

 5      A.  As a hypothetical, I'll give you an example

 6 I'd be perfectly comfortable with.  If things were just

 7 running fine and it was merely a status report, that

 8 would be perfectly fine under my definition of "active

 9 management."

10          My things that I look for are when there are

11 issues and a role for them, is there evidence that

12 there was active management dialog.  And based on

13 everything else I saw, I could definitely see,

14 particularly to Mr. Wichmann, that he was interacting

15 with people and taking accountability and making

16 changes where necessary, as we've discussed.

17      MR. STRUMWASSER:  Your Honor, I could use a yes or

18 no answer.

19      THE WITNESS:  Restate the question?

20      THE COURT:  Sure.

21          Can you read the question back?

22          (Record read)

23      THE COURT:  Although it's a double negative, if

24 you can answer that yes or no, then explain your

25 answer.
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 1      THE WITNESS:  Yes.  I'm not prepared to say that's

 2 not an -- that is -- oh, goodness.

 3      MR. STRUMWASSER:  I'll settle for, "Yes, I'm not

 4 prepared to say what you said."

 5      THE WITNESS:  I am not prepared, yes.

 6      MR. STRUMWASSER:  Thank you.

 7      Q.  Now you, in the pre-explanation shall we say,

 8 you referred to if there were no critical issues.  Do

 9 you know whether there were any critical issues in the

10 PacifiCare/United integration?

11      THE COURT:  When?

12      MR. STRUMWASSER:  Q.  Ever.

13      A.  Yes, there were issues.  I don't understand

14 the definition of "critical," but in most all

15 integrations, there are critical issues.  And there

16 were issues being managed.  There were risks that were

17 marked as red, which you can interpret that to be

18 critical.

19          And I believe they were actively seeing that

20 information and discussing solutions to those issues

21 brought to their attention.

22      Q.  Okay.  So you introduced the word "critical"

23 as in critical issues.  May I understand you to be

24 saying a critical issue is an issue that was marked as

25 red?
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 1      A.  In my experience, that is the case.

 2      Q.  Was there a procedure in place to bring to the

 3 advisory council the red issues?

 4      A.  There was a procedure to bring them to the

 5 advisory council, as long as they were advisory council

 6 issues.

 7          There were critical issues at varying parts of

 8 the organization.  The advisory council did not see, in

 9 my view, all red issues, only the ones that pertained

10 to their responsibilities or the issues that needed to

11 be elevated to them.

12      Q.  In your review of this integration, what

13 critical issues, as you define them, were brought to

14 the advisory council?

15      A.  I don't recall specific discussion issues

16 today on the agendas.  I will say I would refer to

17 Mr. Wichmann's testimony on his overall discussions

18 about CTN group services and, you know, the HMO issues.

19          I'm assuming by that testimony, that was an

20 elevated issue.  How they worked through that in their

21 agendas, I can't recall the specifics or the timing.

22      Q.  In your opinion, were there any critical

23 issues worthy of advisory council attention involving

24 PPO claims processing?

25      A.  I don't recall specific issues regarding that
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 1 strictly in that definition, so...

 2      Q.  Just to clarify that answer, is the answer,

 3 "Yeah, there were some critical issues, but I don't

 4 remember which ones," or, "As far as I can recall,

 5 there weren't any"?

 6      A.  I don't recall specific critical issues at the

 7 advisory council level.  Other than -- well, no.  I

 8 just -- I can't recall any specific issues at the

 9 advisory council at this point.

10      Q.  Okay.  We have two ambiguities there I need to

11 clarify.  The first one was the one I asked you a

12 moment ago.  You're not saying there were no critical

13 issues worthy of advisory council attention involving

14 PPO claims, correct?

15      A.  I can't recall specifics, but I -- when you --

16 particularly when you look at some of the

17 cross-functional issues that I brought up around CTN

18 contracting, I'm sure in some functional way PPO was a

19 part of those discussions.

20      Q.  So you are confident that there were

21 cross-functional critical issues that touched on PPO

22 claims that were worthy of attention at the advisory

23 council level?

24      A.  Yes, specifically that might have some impact

25 to a PPO claim in some manner.  But I can't remember
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 1 specifics.

 2      Q.  At any time during the PacifiCare

 3 integration -- PacifiCare/United integration, was RIMS

 4 migration a critical issue in your view?

 5      A.  Can you define "critical" to me?  Can you give

 6 me a definition of what that means?

 7      Q.  I thought you and I just did.

 8      A.  In a red?

 9      Q.  I'm going to follow yours, what you said was

10 red.

11      A.  Okay.

12      MR. KENT:  Objection, vague.  Red in terms of

13 getting on one of those management reports which made

14 its way up to some level in this integration governance

15 structure?  Is that what we're talking about?

16      MR. STRUMWASSER:  I confess, I don't understand

17 the objection.  But let me clarify.

18      Q.  In your view, an issue that was worthy of

19 designation as red as you understand that color was

20 being used in integration.

21      A.  I can't answer it for red at this level of

22 dialog.  I was perfectly -- the answer to your question

23 is no.  In my opinion, to say no, I believe they took a

24 good methodological approach and came out with a smart

25 answer as to how to deal with RIMS.
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 1          So looking back at it, not from living through

 2 it, but looking back at it today, looking back at what

 3 happened, it seemed perfectly reasonable.  And it was a

 4 good, cost-effective risk -- risk-mitigating approach

 5 that I believe had a positive impact for all involved.

 6      Q.  And the smart answer that you were describing

 7 is --

 8      A.  That they sunsetted the platform and wrote and

 9 sold new business under UNET versus trying to convert.

10 And based on my industry experience, I can tell you,

11 looking back at other examples of when people have

12 migrated and sunsetted and had to deal with all the

13 complexities of that, that is fraught with risk and

14 problems.

15          When you analyze the facts and -- personally,

16 I wish more of my clients would take that approach.

17      Q.  When was that answer, that smart answer,

18 arrived at?

19      A.  I believe it was in mid '06, if I remember

20 dates right, mid '06 to fall '06.

21      Q.  And prior to that, there was a different

22 answer, right?

23      A.  Yes.

24      Q.  And that answer was to try to migrate the

25 claims processing for PLHIC claims to UNET, correct?
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 1      A.  Correct.

 2      Q.  And that was an approach that you say, on the

 3 basis of your experience, was an approach fraught with

 4 dangers, right, with risks?

 5      A.  Yes.  And in my history, I see people

 6 underestimating those risks on those decisions.

 7 However, for what they saw at the time -- I want to be

 8 clear.  When we're talking about this subject, the

 9 information available to them at the time, I'm not

10 arguing the decisions they made.  I'm looking back at

11 it from 2011, when you see all the pieces.

12          So pre-merger, you know, it -- it was an okay

13 starting assumption.

14      Q.  Even though it was known -- you would have

15 known pre-merger that that was an approach that was

16 fraught with risks?

17      A.  Yes, but that's just a general statement of

18 the life I live with operation changes.  So, yes.  I

19 think what I'm saying there on that is migration is

20 fraught with risk.

21          And I think that's -- anything that impacts

22 change to the healthcare transaction, what I've seen in

23 my experience is my clients, my past clients, have

24 tended to underestimate what that risk is before they

25 move on.  And what I saw here is they kind of came to
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 1 that realization post merger when they had all the --

 2 more information in front of them.

 3      Q.  Did you see any documents from late 2005 or

 4 early 2006 identifying and assessing the risks that you

 5 say the migration decision was fraught with?

 6      A.  I don't recall risks.  What I recall is a

 7 discussion of getting into requirements and the details

 8 behind requirements and fully understanding the

 9 complexity of those requirements.  That's what I

10 recall.

11      Q.  And the enumeration of requirements is an

12 implementation step?

13      A.  Yes.  I'd say it's part of the methodology.

14      Q.  Did you see any documentation prior to the

15 commencement of implementation of migration that

16 identified and weighed effectively, in your view, the

17 risks that you say the migration strategy is fraught

18 with?

19      A.  If I understand your question, it was I did

20 not see a document that said "risks."  I saw documents

21 regarding requirements and an analysis of "this is

22 really hard."  If you want to call that a risk, so be

23 it.  But I didn't see it on a risk document.  It may

24 have been there.  I didn't see anything.

25      Q.  Mr. McNabb, did you see any documents
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 1 regarding those risks that went to the advisory

 2 council?

 3      A.  Not that I recall.

 4      Q.  Insofar as you know, the advisory council

 5 never made any decisions regarding migration or

 6 non-migration of RIMS, correct?

 7      A.  Not that I recall.

 8      Q.  What functional committee or committees was

 9 affected by the decision whether or not to migrate RIMS

10 claims paying to UNET?

11      A.  Well, I would -- ops and tech was obviously

12 the functional steering committee.  And without

13 remembering all the specifics on that, I do know that's

14 where the decision was dealt with.

15      Q.  You understand that decision to have been made

16 in the United technologies integration team?

17      A.  Yes, and I can't recall -- there were varying

18 people participating in that steering committee and,

19 so, yes.

20      Q.  And you're not talking about the smart

21 decision that you -- smart answer that you testified to

22 earlier, right, the decision not to migrate, right?

23      MR. KENT:  Objection, vague.  I'm not sure what

24 decision we're talking about anymore.

25      THE COURT:  Can you repeat the question?
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 1          (Record read)

 2      MR. STRUMWASSER:  I'm sorry.  I didn't mean to

 3 have a "not" in there.

 4      Q.  You are talking about the decision to, what

 5 you called, the smart answer to not migrate, correct?

 6      A.  I believe -- I can't recall specifics -- that

 7 that decision to sunset RIMS was made at the ops and

 8 tech level.

 9      Q.  And that's the mid to fall '0 --

10      A.  As I recall, '06.

11      Q.  '06 decision, right.

12      A.  Yes, as I recall.

13      Q.  Who made the initial decision to migrate?

14      A.  I don't know if I have the answer to that.

15      MR. KENT:  Objection, vague.  Migrate the

16 business, the membership?

17      THE COURT:  Sustained.

18      MR. STRUMWASSER:  Q.  Migrate the claims paying

19 function to UNET.

20      A.  I don't know the answer to that.

21      Q.  Now, you testified that the decision was made

22 at the United technology integration group level,

23 correct?

24      A.  I believe that's correct.

25      Q.  Would you agree that that was a decision that
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 1 also affected the Uniprise integration group?

 2      A.  Those groups -- when I use the term "ops and

 3 tech," it's all of those groups.  So --

 4      Q.  I'm sorry?

 5      A.  I don't have enough information at that

 6 sub-level to understand what each sub-level -- I look

 7 at ops and tech as one group.

 8      Q.  Take a look at Exhibit 5600, Page 12, 2664.

 9      A.  Okay.

10      Q.  Now, the key person in proposing the decision

11 that you called "smart answer" was Jason Greenberg, was

12 it not?

13      A.  Yes.

14      Q.  So that would be the left-handmost UP team,

15 right?

16      A.  Yes.

17      MR. KENT:  I'll note for the record, Uniprise is

18 on the far right.

19      THE COURT:  Well, "UP Team" it says on the left --

20 oh, over Jason Greenberg's name, is that what you're

21 referring to?

22      MR. KENT:  No, over on the far right with "Doug

23 Smith," the box at that same level, "Uniprise."

24      THE COURT:  But it says "UP Team" over Jason

25 Greenberg's name, which is what I think he was --
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 1      MR. STRUMWASSER:  That is the point, yes.

 2      Q.  So you are aware, for example, Ms. Vonderhaar

 3 was actively involved in an integration team, correct?

 4      A.  Yes.

 5      Q.  And the team that she was involved in was the

 6 group headed by Mr. Smith, correct?

 7      A.  I -- sounds right.  I can't, again, as of --

 8 same as yesterday, I can't remember specifics of people

 9 necessarily on teams.

10      Q.  So would you agree that the decision whether

11 or not to migrate claims payment from RIMS to UNET was

12 a cross-functional decision?

13      A.  Not necessarily as defined by this as being a

14 function.

15      Q.  Okay.  How about necessarily, as you

16 understand the function -- the workings of United?

17 Would you agree that there is a technology function and

18 there is an ops or transactions or claim paying

19 function?

20      A.  I would agree, but that function is also

21 within -- that's what they call transactions, which was

22 also within this box.

23      Q.  Isn't it the case that the people, for

24 example, the vice president -- do you know who the vice

25 president for transactions -- appropriate to PLHIC
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 1 transactions was in 2006?

 2      A.  Assuming it's Ms. Vonderhaar.

 3      Q.  That's my recollection also.  There was a vice

 4 president also for technology; there was an officer for

 5 technology, right?

 6      MR. KENT:  Objection, vague.

 7      THE COURT:  If you know.

 8      THE WITNESS:  You know, at that specificity, I

 9 can't recall.  I can't recall a name there at that

10 time.

11      MR. STRUMWASSER:  Q.  As a general proposition,

12 Ms. Vonderhaar's group was the business customer of IT,

13 correct?

14      A.  Yes.

15      Q.  And the people who did IT had their own chain

16 of command that did not go through Ms. Vonderhaar,

17 correct?

18      A.  I would assume so.  But I didn't study their

19 formal organization charts.

20      Q.  And Ms. Vonderhaar's chain of command did not

21 go through the IT people, correct?

22      A.  As I said, I didn't look at their specific org

23 charts, so.

24      Q.  So going back to Page 2664 on Exhibit 5600, is

25 it your understanding that the decision on what you
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 1 call the smart answer was a decision that was made at

 2 the steering committee level?

 3      A.  I am saying that it was made within this group

 4 of people.  I'm -- without knowing all the nuances

 5 here, it appeared to me that this project chart or this

 6 integration chart here would say how that decision --

 7 the people that were involved in that decision are

 8 indicated here, which would have included

 9 Ms. Vonderhaar.

10      Q.  So who made this decision to adopt the smart

11 answer?

12      A.  I can't recall if there was an individual or a

13 group discussion on it.  But -- I can't tell you

14 specific -- I don't know the specific answer to if

15 there was one individual that made it or it was a group

16 discussion.  It was apparent to me that they made the

17 decision and moved on.

18      Q.  An important decision, right?

19      MR. KENT:  Objection, argumentative.

20      THE COURT:  Overruled.

21          You can answer.

22      THE WITNESS:  I don't know the definition of

23 importance.  But in my world, it was a -- I don't

24 really know how to answer that.  But yes, it was a -- I

25 don't even know what the definition is, so I can't
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 1 really answer.

 2          But it was a noteworthy decision because it

 3 affected future activities.

 4      MR. STRUMWASSER:  Q.  So you don't know whether or

 5 not it was an important decision as you use the word

 6 "important"?

 7      A.  I'll define it to say yes, if it changed

 8 future activities.  If it changed the course of certain

 9 activities, I could say it was important if we agree to

10 that decision.

11      Q.  And it did, didn't it?

12      A.  Yeah, yeah.  Yes.

13      Q.  So for an important decision like that, you

14 would expect there to be a document announcing that

15 decision and informing all the folks who were affected,

16 right?

17      A.  I can't -- depends on who knew.  That's a --

18 very hypothetical, as to who knew here and who it

19 impacted, so.

20      Q.  Okay.  But, then, it is your testimony that

21 this important decision did not require documentation?

22      A.  I am not -- well, I don't know what your

23 definition of "documentation" is.  It's very clear to

24 me, in the documentation, activities changed,

25 communications happened.  So I don't know what you mean
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 1 beyond documentation.

 2      Q.  Did you see any documents -- you know, what a

 3 document is, right?

 4      MR. KENT:  It's argumentative.  And it's also

 5 vague.  I mean, are you asking him whether there was a

 6 press release?

 7      MR. STRUMWASSER:  No.  At this point I'm asking

 8 him whether he knows what a document is.

 9      MR. KENT:  Well, that's argumentative.

10      THE COURT:  When you're asking him that, are you

11 asking him for what his definition of "documentation"

12 is?

13      MR. STRUMWASSER:  Yes.

14      THE COURT:  All right.

15      THE WITNESS:  My definition of "documentation" as

16 far as a project goes is anything that is memorialized

17 or part of that project scope.

18      MR. STRUMWASSER:  Q.  For purposes of my questions

19 here, I'd like you to assume that the word

20 "documentation" means something is written down either

21 on paper or electronically, but it is written.  You got

22 that?

23      A.  Mm-hmm.

24      THE COURT:  Is that a "yes"?

25      THE WITNESS:  Yes.
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 1      MR. STRUMWASSER:  Q.  And, now, did you see any

 2 documents assessing the pros and cons of the smart

 3 answer?

 4      A.  Other than -- no, other than Jason Greenberg's

 5 testimony.

 6      Q.  You also saw Mr. Greenberg's memo, correct?

 7      A.  Could you be more specific?

 8      Q.  Do you recall seeing a memo from Mr. Greenberg

 9 making the recommendation that became what you called

10 the smart answer?

11      A.  I think so.  I can't remember exactly the time

12 of it.  But, yes, I do recall.

13      Q.  I'd like you just to assume, just so we're all

14 on the same page here --

15      A.  Okay.

16      Q.  -- that Mr. Greenberg sent a memo that

17 recommended the change from migrating the claims paying

18 function onto UNET to migrating the business to United

19 paper.

20          Now my question is, did you -- and that that

21 was a recommendation.

22          Did you ever see any documentation approving

23 that recommendation?

24      A.  Not that I can recall today.

25      MR. STRUMWASSER:  Actually, I think this is
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 1 probably a good time.

 2      THE COURT:  Okay.

 3          (Recess taken)

 4      THE COURT:  All right.  Go back on the record.

 5      MR. STRUMWASSER:  Q.  Mr. McNabb, do you have

 6 Exhibit 427 up there?

 7      A.  Let me look, please.

 8      Q.  Why don't I just give you a copy.

 9      A.  Thank you.

10      Q.  My question will regard Page 4.

11          You testified that Page 4 of 427 reflected the

12 existence of functional steering committees at the

13 bottom, which would have projects reporting up from

14 them, right?

15      A.  Yes.

16      Q.  And you also mentioned that this page showed a

17 program management office coordinating efforts, right?

18      A.  Yes.

19      Q.  You would agree, would you not, that this page

20 and this document as a whole relates to the structure

21 of the integration groups, projects, steering

22 committees, program management, and so on, that is to

23 say, how they are -- how the structure is laid out for

24 them, correct?

25      A.  Yes, I would agree with that.
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 1      Q.  It doesn't say how they actually interacted in

 2 practice, correct?

 3      A.  Not on this page, no.

 4      Q.  Nor in this exhibit, right?  This is a

 5 November 2005 exhibit.

 6      A.  There are process statements in this document.

 7      Q.  Are you aware, Mr. McNabb, that this document

 8 was put out before the deal closed?

 9      A.  Yes, I am.

10      Q.  So it logically could not tell us whether this

11 structure was followed in practice, whether it was

12 successful in practice; this doesn't tell us anything

13 about the actual execution, right?

14      A.  No.  This is a point in time indicating what

15 their approach and governance and organizational

16 structure was before the merger.

17      Q.  And similarly, Exhibit 5600, which we were

18 looking at before the break, that's the February 12,

19 2006 document, these organization charts and similar

20 slides, these are structural descriptions, correct?

21      A.  This document, in my vocabulary, is structural

22 and process as well.

23      Q.  But it's specification of a process.  It

24 doesn't assess how well the process is actually going

25 to be carried out, right?
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 1      A.  That's right.

 2      Q.  You testified that, in the materials you

 3 reviewed, you saw some indications that integration

 4 facilitation groups such as this actually were

 5 coordinating between the different groups beneath them.

 6 Do you recall testifying to that?

 7      MR. KENT:  What line and page?

 8      MR. STRUMWASSER:  I'm sorry, 19763, Line 19.  I'd

 9 be glad to read it.  Actually, I understand why the

10 witness doesn't remember it because it was a leading

11 question.

12                         "Right?  Then let me

13                    ask you, in the materials

14                    you reviewed, did you see

15                    some indications that

16                    integration facilitation

17                    groups such as this actually

18                    were coordinating between

19                    the different groups beneath

20                    them?"

21                         Answer:  "Yes."

22      Q.  Do you recall that question and answer?

23      A.  Yes.

24      Q.  What materials did you review that showed some

25 indications of this coordination?
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 1      A.  This may not be totally -- there may be more

 2 than I can recall, but I can easily say I looked at the

 3 advisory council monthly documents that were being

 4 prepared.  I looked specifically at ops and tech.  I

 5 looked at the different tools that were being utilized

 6 throughout the integration, decision logs as one

 7 example.  I looked at indications of the financial

 8 impact tracker and what was happening within that

 9 document and how it was connecting and flowing.

10          So that gave me a good sense that there was

11 movement and decisions were flowing upward.

12      Q.  So that led you to conclude -- you found that

13 some indication of the coordination that was

14 contemplated in the structure documents?

15      A.  Yes, that told me there was active processes

16 going on between the different structures.

17      Q.  Are you aware that, over a year into the

18 integration, senior management at United was

19 complaining about inconsistent communications and

20 inconsistent collaboration in the PacifiCare

21 integration effort?

22      MR. KENT:  No foundation.

23      THE COURT:  If you know.

24      THE WITNESS:  I am aware of conversations or

25 e-mail traffic -- I can't even recall the source



20277

 1 document -- that there were discussions.

 2      MR. STRUMWASSER:  Show the witness a copy of 801,

 3 your Honor.

 4      Q.  Mr. McNabb, you've had a chance to look at

 5 801?

 6      A.  Yes, I have.

 7      Q.  Have you seen this document before?

 8      A.  I may have, yes.  I don't --

 9      Q.  Do you recall one way or the other or --

10      A.  It's familiar to me.  I can't totally remember

11 this document, but it is somewhat familiar to me.

12      Q.  And you see the reference to inconsistent

13 communication, collaboration, and understanding?

14      A.  Yes, I do see that.

15      Q.  Did that passage and that paragraph give you

16 any concern as to whether or not the structures for

17 communication, collaboration, and mutual understanding

18 were in fact being observed and achieving their

19 intended purpose?

20      A.  This document by itself did not change my

21 opinion.  The main issue that stands out to me on this

22 document, this seems to be a very financially motivated

23 discussion group that they're talking about on the

24 capital budgets.

25          It's also a very, very wide net of coverage
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 1 when you look at the attendees.  It's across the whole

 2 company.  And, you know, I don't know the total

 3 context, but it seems to be financial related to any of

 4 the communications.  And I didn't see any evidence that

 5 would concern me within PLHIC that would show, if

 6 they're discussing something specifically, that it

 7 affected PLHIC.

 8      Q.  So on the first line when it addresses the

 9 "...highly complex nature of the integration of the

10 various legacy PHS business into UnitedHealth

11 segments," you understand that to be a reference to the

12 financial systems only?

13      A.  Not by that sentence.  But it's in the context

14 of their capital management meeting, which is

15 financial.  So I again, taking a memo out of context,

16 I'm assuming they're having some sort of conversation

17 about a very broad set of processes here.  But it does

18 appear financial to me.

19      Q.  Are you familiar, Mr. McNabb, with the United

20 capital management group?

21      A.  Other than I'm assuming that's a financial

22 group, no.

23      Q.  Are you aware that that group had

24 responsibility for setting capital budgets for

25 operating units?
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 1      A.  I would assume so.

 2      Q.  Are you aware that there have been -- that

 3 there's evidence in this record of reductions in the

 4 capital budgets available to service the PLHIC claims?

 5      A.  I am aware that there were budgeting changes

 6 made at various points in the integration.

 7      Q.  You're not -- I'm sorry?

 8      A.  Go ahead.

 9      Q.  You're not aware of any role in that for the

10 United capital management group?

11      A.  Other than I'm assuming that they're doing

12 capital budgets, they had a role in it.

13      Q.  And so, if in fact United had to change the

14 structure of its integration efforts because of

15 inconsistent communication and collaboration, that

16 would not give you reason to doubt that United had a

17 good structure going in in 2006?

18      A.  No, that wouldn't change my opinion.  My

19 opinion's based on it was a good structure.

20          I've also said I didn't expect perfect

21 execution.  Even if they did have to make some

22 modifications, it's apparent that people are seeing

23 issues, modifying issues.  This project is

24 ever-changing, so they're on it.

25          And again, I didn't see any negative outcomes
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 1 to the projects overall.

 2      MR. STRUMWASSER:  Folks may have copies of 5608,

 3 so I will cheerfully accept declinations.

 4      Q.  You recall that Mr. Kent asked you some

 5 questions about Exhibit 5608?

 6      A.  Yes, I do.

 7      Q.  Now, 5608 does not appear in your Appendix C

 8 of your report, correct?

 9      A.  Correct.

10      Q.  Had you seen this document before you filed

11 your report?

12      A.  Yes, I believe so.

13      Q.  Do you know why it is that you didn't include

14 it on the list?

15      A.  In general, we put references to supporting --

16 that would support the report, but it did not include

17 everything that I looked at.  I looked at a lot -- a

18 broader set of documents in general.

19      Q.  Did you in fact rely on this document in

20 formulating your opinions?

21      A.  Yes, as well as others.

22      Q.  In your oral testimony, you opine that this

23 document reflects sound project management from a

24 senior executive or advisory council level.  Do you

25 recall that?
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 1      A.  What page and line?

 2      MR. STRUMWASSER:  59753, Line 15.  And the words

 3 are Mr. Kent's.

 4      MR. KENT:  I'm sorry, what again?  59?

 5      MR. STRUMWASSER:  Excuse me, 57 --

 6      MR. GEE:  19753.

 7      THE COURT:  Did you get it?

 8      MR. KENT:  No.

 9      THE COURT:  Mr. Gee, say it again.

10      MR. GEE:  19753.

11      MR. STRUMWASSER:  Line 15.

12      MR. KENT:  Thank you.

13      MR. STRUMWASSER:  Thanks.

14                         Question:  "Now, in

15                    your opinion, does this

16                    document reflect sound

17                    project management of this

18                    integration from a senior

19                    executive or advisory

20                    council level?"

21                         Answer:  "Yes."

22          So you started discussing Page 7892, and you

23 say that the fact that this agenda had to words

24 "Overall Progress Update" and "Milestones Remaining By

25 Major Effort" and a synergy update, you say that that
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 1 tells you that this was an active discussion.  Do you

 2 recall that?

 3      A.  Yes, I do.

 4      Q.  Now, it's not your testimony -- there I go

 5 again.

 6          Is it your testimony that, as long as a

 7 document has those words on it, that there was an

 8 active discussion?

 9      A.  Yes.  I can say I gave people credit for

10 coming to meetings and having an active discussion,

11 particularly at an executive level.  If you're going to

12 put this level of detail in a report, I had to assume

13 they weren't doing it for any other reasons other than,

14 you know, for work-related reasons.

15          And I also thought that the structure of this

16 document, particularly when you looked at the

17 highlighting -- the major issues were up front about

18 project status.  And the risk assessment in the front

19 end also gave them direction on what was most important

20 to talk about.

21          So it indicated to me there was active dialog

22 and prioritization setting going on here for that

23 agenda.

24      Q.  In your experience, do agendas for regularly

25 scheduled meetings take on a living document quality?
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 1      A.  Yes.  In my experience, experienced executives

 2 don't allow their teams to go through this amount of

 3 effort just as a -- you know, a work effort.  They were

 4 dealing with executives in United who, I assume, don't

 5 want their time wasted.

 6          So you know, do I know everybody was at each

 7 meeting?  I don't.  But I also saw plenty of other

 8 e-mail traffic acknowledging to me they knew what was

 9 going on.

10      Q.  I'm sorry.  I didn't mean -- let me be clear

11 about my question.

12          There were many agendas in which Item 1, first

13 bullet, was "Overall Progress Update," weren't there?

14      A.  Yes.

15      Q.  And there were many agendas, maybe all of

16 them, in which a sub-bullet read "Key Milestones

17 Remaining," correct?

18      A.  Yes.

19      Q.  And there were many, maybe all of the agendas

20 that had synergy update, correct?

21      A.  Yes, I would have expected that on every

22 agenda.

23      Q.  So does it follow from that that, in your

24 opinion, you are confident that on February 13, 2007,

25 Mr. Wichmann and the other members of the advisory
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 1 council had an active discussion on each of these

 2 topics?

 3      A.  Mr. Strumwasser, I wasn't at this meeting.  I

 4 had no reason to doubt it.  Also, the results didn't

 5 show that I had to worry about that level.  But I can't

 6 answer that specifically without having been in the

 7 meeting.

 8      Q.  And in fact, all of your conclusions about

 9 this meeting are based on the agenda and the supporting

10 documents in the agenda, correct?

11      MR. KENT:  Is that to the exclusion of his 30

12 years of experience?

13      MR. STRUMWASSER:  No.

14      Q.  If your 30 years of experience tells you what

15 happened at this meeting, by all means.

16      THE COURT:  I'm sorry.  Could you read the

17 question back?

18          (Record read)

19      THE COURT:  Can you answer the question?

20      THE WITNESS:  No.  I am relying on other e-mail

21 traffic demonstrating that there was knowledge of

22 events of this integration.

23          And I will say, in my 30 years of experience,

24 I have never seen this much effort put into a document

25 that people weren't engaged with.  If they were doing
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 1 this for the sole purpose of producing paper, I think

 2 the executives would have said "stop."  So I do assume

 3 that people were using this actively in a management

 4 role.

 5          I was not at the February advisory council

 6 meeting to answer that question as you asked.

 7      MR. STRUMWASSER:  Q.  By referring to "e-mail

 8 traffic," you mean you saw some e-mails that addressed

 9 some of the issues that are on the agenda, right?

10      A.  I saw e-mail traffic that told me executives

11 were immersed in managing issues at various levels.

12      Q.  Well, specifically, did you see any e-mails

13 saying, "As we discussed," or referencing the February

14 13 meeting afterwards?

15      A.  I may have, but I can't recall at this point.

16      Q.  On Page 7894, two pages later, you pointed to

17 this -- yeah, 7893, rather, you pointed to the three

18 boxes at the bottom?

19      MR. KENT:  I'm sorry.  To the official, the actual

20 final transcript, what's the page?

21      MR. STRUMWASSER:  We're not in the transcript.

22 We're in the exhibit.

23      MR. KENT:  I'm sorry.

24      MR. STRUMWASSER:  Exhibit 5608, Bates number

25 ending 7893.
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 1      THE WITNESS:  Yes.

 2      MR. STRUMWASSER:  Q.  And you discuss these three

 3 boxes at the bottom, "Key Business Decisions," "Major

 4 Projects By Phase," and "Major Projects By Status."  Do

 5 you recall that?

 6      A.  I do.

 7      Q.  And you said that those boxes told you that

 8 there was a priority process going on and an executive

 9 could tell what projects to pay attention to and what

10 projects not to pay attention to, right?

11      A.  Yes.

12      Q.  Now, there's nothing in this document that

13 tells you whether the executives actually did pay

14 attention to any of the projects identified in this

15 exhibit, right?

16      A.  Again, I can't answer any question about how

17 they conducted this meeting.

18      Q.  For example, on 7893 still, we have a bullet

19 entitled "Major focus areas since last commercial

20 advisory council include" -- do you see that?

21      A.  Yes.

22      Q.  And the fourth bullet is, "CA Data

23 Reconciliation."  Do you understand "CA" to be

24 California?

25      A.  Yes.
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 1      Q.  And it's a reference to progress made about

 2 data accuracy among RIMS, NDB, and fee schedule

 3 updates.  Do you see that?

 4      A.  Yes, I do.

 5      Q.  Did you see any documents -- let's start with

 6 here.

 7          This document itself, you don't see any

 8 reference to Mr. Wichmann or anybody else on the

 9 advisory council actually taking any actions on that

10 item, correct?

11      A.  I don't have anything in this document.  This

12 just tells me the nature of how they were running the

13 meetings or the focus areas from a process standpoint.

14 I mean -- and I mean, in the sense of how they

15 structure the meetings.  I can't ask you how this

16 meeting progressed, but it shows me they had all the

17 important elements that would not have me concerned on

18 the fact that they're not actively managing.

19      Q.  Did you ever see any document from

20 Mr. Wichmann with regard to the California data

21 reconciliation?

22      A.  I may have, but I don't recall right now.

23      Q.  The next bullet, "California Provider

24 Retroactivity," do you see that one?

25      A.  Yes, I do.
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 1      Q.  Did you ever see any document from

 2 Mr. Wichmann addressing that issue?

 3      A.  From Mr. Wichmann, no.  But this document was

 4 clearly being produced for Mr. Wichmann.

 5      Q.  Did you ever see any document from any member

 6 of the advisory council regarding the California data

 7 reconciliation?

 8      A.  Not that I can recall.

 9      Q.  Did you ever see any document from anybody on

10 the advisory council regarding California provider

11 retroactivity?

12      A.  Not that I can recall.

13      Q.  So, so far as you're concerned and so far as

14 you recall, Mr. Wichmann's role with respect to those

15 two issues, California data reconciliation and

16 California provider retroactivity, consisted of simply

17 receiving reports, correct?

18      A.  No, no.  I'm -- this does not tell me he's not

19 actively managing.  And I'm going to go back to my

20 experience on sitting on and being on many advisory

21 councils, call them what you wish, but to expect a

22 senior executive like Mr. Wichmann to be producing

23 documents back to, outwardly, at this level, I've never

24 experienced that.  Other team members in that meeting

25 would have produced other documents.
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 1          The fact that I didn't see his name on this

 2 doesn't bother me either way.  It was most important

 3 for me to see he saw this and that he had an awareness

 4 overall and he was managing to the priorities he saw

 5 fit throughout the integration.

 6      Q.  So is it your testimony other team members

 7 would have actually generated documents which said,

 8 "The advisory council has given us direction on

 9 California data reconciliation, and here it is"?

10      A.  In a hypothetical, yes, you would assume so.

11 I can't recall specifically if were -- operating at

12 that level, depending on the need.  But it is my

13 history and experience that I wouldn't expect

14 Mr. Wichmann to be responding outwardly at this level.

15      Q.  So just ot make sure I understand your answer,

16 you never saw any document from anybody saying, "Here

17 is the guidance" or "directions" or "decisions coming

18 from the advisory council with respect to the

19 California data reconciliation"?

20      A.  I cannot recall anything at that specified

21 level.  I reviewed a lot of documents, but to reconcile

22 it to that -- this statement to a document, no, I can't

23 recall that.

24      Q.  And the same for California provider

25 retroactivity, correct?
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 1      A.  I may have.  I can't recall that level of

 2 detail right now.

 3      Q.  You also criticized Mr. Boeving's direct

 4 testimony for mentioning negative statements in, quote,

 5 "a couple of internal memoranda and 'Lessons Learned'

 6 quote documents."  Do you remember that testimony?

 7      A.  Testimony?

 8      Q.  Excuse me.  That -- from your report?

 9      A.  Yes.

10      Q.  Let me give you the cites.  Page 4, the first

11 full paragraph.

12      A.  Yes.

13      Q.  Do you have Mr. Boeving's pre-filed direct

14 there, the Exhibit 1093?

15      A.  Did you hand it to me -- yes, you did.

16          Yes, I do have it.  Let me see.

17          Yes.

18      Q.  Can you identify where there are references to

19 "internal memoranda" and "lessons learned" that you are

20 taking issue with?

21      A.  Not off the top of my head.

22      Q.  Now, the negative statements that Mr. Boeving

23 refers to, those are statements made by United officers

24 and employees, right?

25      A.  Yes.
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 1      Q.  Including statements made by United senior

 2 management, correct?

 3      A.  Yes.

 4      Q.  And the negative statements you're referring

 5 to are the negative statements about the integration,

 6 right?

 7      A.  Yes.

 8      Q.  And contrary to the conclusions Mr. Boeving

 9 draws from those negative statements, it's your opinion

10 that these internal documents don't reflect negatively

11 on the company, correct?

12      A.  That's -- that's correct.  I view them, as I

13 said in the report, highly critical and also part of

14 their total quality program.  They were always looking

15 for incremental improvement.  They were never in a

16 constant state of that.

17      Q.  In fact, you go even farther and say that the

18 shear quantity of these types of internal documents

19 actually reflects well on the company because it shows

20 that there were a lot of personnel working on these

21 projects, correct?

22      A.  Yes.  But specifically, I'm saying there is no

23 issue-free integration like this.  What was most

24 important to me is that they identified them, resolved

25 them, and moved on.
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 1      Q.  So if there were more such documents than

 2 Mr. Boeving has identified and that you have seen here,

 3 would that reflect even better on the company?

 4      MR. KENT:  Calls for speculation.

 5      THE WITNESS:  I don't know -- I don't know how to

 6 answer that question.  I must say, it wasn't -- it was

 7 an indicator for me to look into things.

 8          What I found was it was around

 9 self-improvement, to expect the best, even from

10 Mr. Wichmann broadly.  He -- a lot of Mr. Wichmann's

11 comments actually would be comments that any executive

12 at any company would always say, "We need to be the

13 best."  I ultimately compared all this to results.

14 That's what's important to me.

15      MR. STRUMWASSER:  Q.  And so if these documents

16 did not exist, these critical comments by senior United

17 executives, would that reflect negatively on the

18 company, on the integration?

19      A.  Not necessarily.  It would have been an

20 indicator to me that I'm not seeing everything because

21 I've never been involved with an integration in the

22 last 20 years that didn't have a large number of

23 issues.

24      Q.  Would you agree that these negative comments

25 that were made by United personnel would reflect
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 1 favorably on the company only if the criticisms in

 2 those documents were well founded?

 3      THE COURT:  Could you repeat that?

 4          (Record read)

 5      THE WITNESS:  No.  If I understand the question,

 6 not necessarily.  I thought, as far as all comments

 7 that I came across, it indicated people had concern.

 8 And what it also indicated, a lot of those criticisms

 9 or discussions were to start a dialog to see if

10 something was real or not and the fact that, if they

11 were real, they fixed them.

12          So the fact that they had a good process and

13 attentiveness to it I thought was a good thing.

14      MR. STRUMWASSER:  Q.  So then it's your opinion

15 that the existence of critical documents -- critical

16 comments from United executives reflects well on the

17 company, whether or not those criticisms are well

18 founded?

19      MR. KENT:  Asked and answered.

20      THE WITNESS:  Yes, I would have expected to see

21 this.

22      MR. STRUMWASSER:  Do you have 546 up there?

23      THE COURT:  I don't.

24      MR. STRUMWASSER:  I'm sorry, your Honor.  You're

25 saying you don't?
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 1      THE COURT:  I don't.

 2      MR. STRUMWASSER:  You have a copy?

 3      THE WITNESS:  I don't, I'm sorry.

 4      MR. STRUMWASSER:  You don't either.

 5      THE WITNESS:  Unless it's direct --

 6      MR. WOO:  No, it wasn't in the direct.

 7      THE COURT:  Okay.  I will go out and get it.

 8      MR. STRUMWASSER:  No, that's all right.

 9          I'm going to show the witness and see if he

10 has it.

11      THE WITNESS:  I would have to reread it.  Well, I

12 do -- did we talk about this yesterday?

13      MR. STRUMWASSER:  Yes.  I'm not asking you

14 questions about it now.  I'm just --

15      THE WITNESS:  I'll find it.

16      THE COURT:  He's got another one.

17      MR. STRUMWASSER:  Here you go.

18      THE WITNESS:  I can have this?

19      MR. STRUMWASSER:  Yes.

20      Q.  So in Mr. Labuhn's May 8 e-mail to

21 Mr. Auerbach, in the third paragraph, starts, "There

22 was a corporate initiative to drive down operating

23 costs and commitments that each of the segments had to

24 achieve," do you see that?

25      A.  Yes.
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 1      Q.  And then in the last -- second to last

 2 paragraph, "There were certain circumstances where

 3 functional areas were understaffed/under-budgeted;

 4 however, we could not transition budget/headcount that

 5 we did not have," do you see that?

 6      A.  Yes.

 7      Q.  Now, if you look at Mr. Boeving's pre-filed

 8 direct testimony, Exhibit 1093, on Page 7 of his

 9 testimony, Lines 16 to 19, you see quotations and a

10 citation to this exhibit?

11      A.  Sorry.  I put the document away.  Let me --

12 could you give me the page numbers again?

13      Q.  7, Lines 16 to 19, do you see the references

14 in quotations from those passages?

15      A.  I see that.

16      Q.  Mr. McNabb, what specific actions can you

17 identify that United took after May of 2007 to address

18 the understaffed/under-budgeted functional areas

19 identified by Mr. Labuhn?

20      A.  Specifically on this issue, I can't answer.

21 I -- my review showed that, when money was necessary,

22 as referenced in Ms. Berkel's testimony, they did get

23 the money that they needed.

24          On this specific issue, we've talked about

25 service issues, which it talks quite a bit about, and
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 1 there's a lot of reference points to the POS product in

 2 here as well.

 3          I can't totally see where this specifically

 4 impacted me in PLHIC, but I went with Ms. Berkel's

 5 testimony that they did have money when needed.

 6      Q.  Is it your opinion that, if the integration

 7 program is under-funded and a year or two into the

 8 process the company identifies that and puts in the

 9 required funds, that that reflects as favorably on the

10 company as if they had not under-funded in the

11 beginning?

12      MR. KENT:  Objection, vague.  Is that question in

13 the context of this e-mail exchange, 546, which is

14 about broker service?  Or is the question more general?

15      MR. STRUMWASSER:  The question is more general.

16      THE COURT:  I'll allow it.

17      THE WITNESS:  I've lost the yes or no.

18          Could you repeat the question, please?

19          (Record read)

20      THE WITNESS:  Yes, it's favorable to me.  Budgets

21 are a milestone only.  The fact that they did have a

22 budget, and the fact that they did adjust and add money

23 where necessary gets a favorable response from me.

24          And it's not about how good their estimating

25 process was.  It's how they utilized that information
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 1 and adjusted their budgets as necessary.

 2      MR. STRUMWASSER:  Q.  I just want to make sure I

 3 have the answer right.  You're saying yes, it isn't

 4 just favorable, it is as favorable as if they had fully

 5 budgeted in the beginning?

 6      A.  Yes.

 7      Q.  644, have you got one of those up there?

 8      A.  I did.

 9          Yes.

10      Q.  Okay.  We're back on the "Lessons Learned"

11 slide, Mr. McNabb, 5643, the third first-level bullet,

12 "Key" --

13      MR. KENT:  Sorry, which page?

14      THE COURT:  5643.

15      MR. KENT:  Okay, thank you.

16      THE COURT:  It's internal Page 9.

17      MR. KENT:  Yes, I've got it.  Thank you.

18      MR. STRUMWASSER:  Q.  "Key acquisition resources

19 (subject matter experts) need to be retained," and

20 "Layoffs to meet synergy goals impact success of the

21 long-term program," do you see those?

22      A.  I do.

23      Q.  Did you see any evidence that United learned a

24 lesson about laying off SMEs to meet synergy goals?

25      A.  I'm not -- did I see evidence that they
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 1 learned a lesson?  I'm not sure I know how to answer

 2 that.  Can you restate, please?

 3      Q.  Sure.  A high executive does an assessment of

 4 an integration program to date and says, "One of the

 5 lessons we learned is to order enough paper for the

 6 copier."

 7          Are you with me so far?

 8      A.  Mm-hmm.

 9      Q.  Yes, this is hypothetical.

10          And the -- one could confirm that they did in

11 fact learn that lesson by checking the orders for new

12 paper, right?

13      A.  Yes.

14      Q.  And you might even expect them to have a

15 determination of the root cause for their having

16 under-ordered in the past, right?

17      A.  Perhaps.

18      Q.  And those things -- the additional orders, the

19 root cause analysis -- would generate documents, right?

20      A.  Yes.

21      Q.  Did you identify, did you see any documents

22 reflecting a lesson learned by United after January of

23 2007 about retaining key acquisition resources and

24 avoiding layoffs to meet synergy goals?

25      A.  I reviewed correspondence that certainly
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 1 talked about that.  And I -- you're saying -- is your

 2 question after 2007?

 3      Q.  After January 2007, after this document.

 4      A.  I think so.  But I can't recall specifically.

 5      Q.  What do you recall about the documents you

 6 think you recall?

 7      MR. KENT:  Are you asking --

 8      THE COURT:  I'm not sure that question goes

 9 anywhere.  So you're asking him -- he thinks he recalls

10 some documents.

11      MR. STRUMWASSER:  And I'm asking him, what does he

12 recall about them.

13      THE COURT:  Okay.

14      MR. KENT:  Objection, this is irrelevant.  It --

15 the whole line of questioning misstates the record, as

16 I think it was Ms. Berkel testified, this issue is all

17 about the NICE platform and having the people to

18 transition it if there was going to be a migration.

19      THE COURT:  I understand that there's a conflict

20 about that.  I -- you know I haven't gotten that far.

21 I haven't made a decision.  So I think it's fair game.

22 I just think the question was kind of vague.

23      MR. STRUMWASSER:  I mean, I'd be glad to withdraw

24 the question if your Honor doesn't find it helpful.  My

25 general point here is I'm trying to find out whether in
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 1 fact "lessons learned" were learned.

 2          And I'm asking this witness whether he recalls

 3 seeing evidence that that lesson was learned.

 4      THE COURT:  And he's said he thinks he recalls

 5 seeing something, but he doesn't remember what it is.

 6 To ask him what he remembers about it -- I don't know.

 7 It doesn't seem to further the situation.

 8      MR. STRUMWASSER:  Okay.  I'm withdrawing the

 9 question.

10      Q.  So just to be clear here, this exhibit, this

11 slide, this bullet -- these two bullets, do you think

12 they reflect favorably on the integration program?

13      A.  As it relates to PLHIC, I did not see this

14 point -- I saw no evidence that this point was directed

15 to PLHIC.  So it had no bearing on me in my opinion.

16      Q.  I'd like you to assume hypothetically that it

17 did have a bearing on PLHIC.  If that were the case,

18 would these two bullets reflect favorably on the

19 integration program?

20      A.  I don't have enough information because, when

21 I evaluate a program, I look at many data points.

22          This may be one data point.  So I would --

23 ultimately I assess the results of a program.  I look

24 at process as an indicator of success, but if they met

25 all their goals and successfully, from a results base,
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 1 met their goals, this would have no bearing on me.

 2 It's a statement of process, but it doesn't change my

 3 opinion of the success of the integration.

 4      Q.  And conversely, if the integration were

 5 unsuccessful, the presence of process documents would

 6 not console you in the least, would it?

 7      A.  I would go back and look for this as an

 8 indicator of predictability.  But process by itself, it

 9 has a bearing, but if they totally achieved their

10 goals, that's what's important in my opinions.  I

11 wasn't evaluating them on the quality of integration,

12 if they got everything correct here.

13      Q.  So as a part of your assessment of the

14 process, do you look at the identification of lessons

15 learned and the implementation of corrective action?

16      A.  Yes, I do.

17      Q.  So as an assessment of the process by which

18 this integration was carried out, would you agree that

19 the identification of these two bullets, assuming they

20 have applicability to PLHIC, that the presence or

21 absence of corrective actions following that

22 identification would have implications for the adequacy

23 of the process?

24      A.  It would be an issue that would need further

25 investigation.
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 1      MR. STRUMWASSER:  I think maybe one more document

 2 and --

 3      THE COURT:  All right.

 4      MR. STRUMWASSER:  Handing the witness a copy of

 5 455 in evidence, your Honor.

 6      Q.  Mr. McNabb, did you see this document before

 7 you filed your report?

 8      A.  I believe so.

 9      Q.  You were aware of its contents at the time you

10 formulated your opinions?

11      A.  Yes.

12      Q.  And I take it you don't find this document to

13 be -- well, withdrawn.

14          Do you find this document to be supportive of

15 your opinions?

16      A.  Yes, after further investigation.

17      Q.  Now, in the first page, we have a cover memo

18 from Ms. Berkel, right?

19      A.  Yes.

20      Q.  And in it, she reports a concern that, "With

21 no significant migration completed, we have lost

22 substantial historical knowledge."  Do you see that at

23 the end of the e-mail?

24      A.  Yes.

25      Q.  And she says that, "We have lost substantial
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 1 historical knowledge across all segments, states, and

 2 functions."  Do you see that?

 3      A.  I can't see those words right now.

 4      Q.  Last paragraph?

 5      A.  Yeah.

 6      Q.  Second of the three lines?

 7      A.  Yes.

 8      Q.  Would you agree with me that PLHIC is

 9 somewhere within all segments, states, and functions?

10      THE COURT:  California?

11      MR. STRUMWASSER:  Well, PLHIC is California.

12      MR. KENT:  You're saying as a general proposition

13 or based on what Ms. Berkel has testified she was

14 referring to here?

15      MR. STRUMWASSER:  I'm saying as an ordinary

16 meaning of the words on the paper.

17      MR. KENT:  That's irrelevant.

18      THE COURT:  Overruled.

19      THE WITNESS:  Well, California is within all

20 states of PacifiCare.

21      MR. STRUMWASSER:  Q.  And the PPO business is

22 within all segments, right?

23      A.  As a general matter, yes.

24      Q.  And all of it, whatever functions are

25 necessary to carry out the PPO business, would fall
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 1 within all functions, right?

 2      A.  Yeah, perhaps.  Not necessarily all, but

 3 perhaps some.

 4      Q.  You say you saw this.  What did you do to

 5 investigate whether -- if anything, whether these

 6 concerns that she expresses here were well founded?

 7      A.  I looked at, in general, what happened to FTEs

 8 within PLHIC at the claim handler level specifically.

 9 I looked at overall personnel change at the PLHIC

10 level.

11          And then I reviewed Ms. Berkel's testimony.  I

12 don't remember specific to this document, but I do

13 recall her testimony on this subject.

14      Q.  And that led you to concluded that this

15 document, 455, was irrelevant to the adequacy of the

16 integration or was affirmatively supportive of your

17 opinions about this integration?

18      A.  This document only severed a purpose to alert

19 me to go do further investigation.

20      Q.  Can I have an answer to my question, please?

21      A.  Can you restate it, please?

22      THE COURT:  Can you read the question back?

23          (Record read)

24      THE COURT:  So that -- you need to break that

25 down.
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 1      MR. STRUMWASSER:  Q.  Did that lead you to believe

 2 that 455 was irrelevant to your opinions?

 3      A.  No.

 4      Q.  Did it lead you to believe that 455 was

 5 affirmatively supportive of your opinions?

 6      A.  No.

 7      Q.  Did it lead you to believe that 455 cast some

 8 doubt on your opinions?

 9      A.  No.

10      Q.  You understand my problem here, Mr. McNabb?  I

11 can understand it neither supporting nor undermining

12 your opinions.  And I would understand that to be

13 saying it's irrelevant to your opinions.

14          I don't understand how it could not fall in

15 one of those three categories.

16      MR. KENT:  Objection, irrelevant.

17      THE COURT:  Overruled.

18      THE WITNESS:  I don't know how to answer your

19 question, Mr. Strumwasser, other than it was an

20 indicator for me to do further analysis.  I don't know

21 how to fit that into your questions.

22      MR. STRUMWASSER:  I appreciate that, Mr. McNabb.

23 At the end of the day, you did some further analysis,

24 and you have some opinions.

25          And my question to you is in three parts, with
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 1 the expectation that one of the three it's got to fit

 2 into.  Does -- subsequent to -- in light of your

 3 further examination and the document itself, does it

 4 undermine the opinions you express in your report?

 5      A.  No.

 6      Q.  Does it support the opinions you express in

 7 your report, 455 itself?

 8      A.  No.

 9      Q.  Is it irrelevant, then, to the opinions you

10 express in your report?

11      A.  No, it's not because it was part of my

12 analysis, so I can't say it was totally irrelevant when

13 it was -- it was a key report I might have looked at to

14 say, you know, What's going on here?

15          So I did look at it.  Most of this was not

16 related to PLHIC.

17      Q.  Oh, okay.

18      A.  That -- what my take away is, yes, when I'm in

19 the scope of PLHIC, I didn't see anything that -- I

20 don't know totally Ms. Berkel's intent when she wrote

21 the memo.  I've heard she said this is mostly

22 regarding, you know, HMO.  But when I look at hard

23 numbers on PLHIC around claim handling, for example, I

24 didn't see any concerns.

25      Q.  Well, in that case, may I conclude that you



20307

 1 came to the conclusion that, when Ms. Berkel said my

 2 overall concern is that with no significant migration

 3 completed we have lost substantial historical knowledge

 4 across all segments, states, and functions," that she

 5 would have been incorrect in that if by "across all

 6 segments, states, and functions" she included PLHIC?

 7      MR. KENT:  Calls for speculation.

 8      THE COURT:  Well, if you know.

 9      THE WITNESS:  No, I answered I don't know what

10 Ms. Berkel's total intent was.  But I don't agree, if

11 that's the interpretation.

12      MR. STRUMWASSER:  I'm sorry.  I wasn't asking you

13 for an interpretation.  I apologize for my question not

14 being year to you.

15          My question is, if you assume that she

16 intended to include PLHIC in this statement, you came

17 to the conclusion that, with respect to PLHIC, that

18 would be wrong?

19      MR. KENT:  Objection, irrelevant.  This is now

20 argumentative.  This is why three and a half days into

21 this, we're at the top of Page 4 of his report.  And

22 asking hypotheticals to assume something different than

23 this gentleman understands Ms. Berkel's general intent

24 here.  I don't know how this gets us anywhere.

25      THE COURT:  Could you please read the question
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 1 back?

 2          (Record read)

 3      THE COURT:  I'll allow the question, however...

 4      THE WITNESS:  If I assumed Ms. Berkel was

 5 including PLHIC, my analysis said I cannot agree with

 6 this statement.

 7      MR. STRUMWASSER:  This is a good place.

 8      THE COURT:  1:30.

 9          (Whereupon, the luncheon recess was

10           taken at 12:03 p.m.)
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 1                     AFTERNOON SESSION

 2          (Whereupon, all parties having been

 3           duly noted for the record and

 4           Mr. Velkei now present, the

 5           proceedings resumed at 1:33 p.m.)

 6                         ---o0o---

 7      THE COURT:  Okay.  Go back on the record.

 8      CROSS-EXAMINATION BY MR. STRUMWASSER (resumed)

 9      MR. STRUMWASSER:  Mr. McNabb, you may or may not

10 have a copy of 450.  I have another copy if you don't.

11      MR. KENT:  I think the witness is ready.

12      MR. STRUMWASSER:  Q.  I'm sorry.  Mr. McNabb, have

13 you seen this document before?

14      A.  I may have, but I don't specifically recall

15 it.

16      Q.  In the first page, under "Return On

17 Investment - Cost Avoidance," the observation is made,

18 "The UHG achieved 2006 SG&A synergies in excess of due

19 diligence/Wall Street expectations because all PHS

20 system enhancement projects and many ongoing

21 maintenance projects were not performed," do you see

22 that?

23      A.  Yes, I do.

24      Q.  Do you read that to be evidence that the

25 pursuit of synergies led the company to defer
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 1 enhancement projects and cut back on maintenance

 2 projects?

 3      A.  At this level of review, I don't -- I can't

 4 tell what they're talking about here.  But I don't find

 5 any evidence that, if it's talking about anybody, that

 6 it's talking about PLHIC.

 7          I really don't know what the context of this

 8 memo is.

 9      Q.  You don't see any evidence in this document,

10 in the text of the document, that it's talking about

11 things other than PLHIC, do you?

12      A.  Yes, I do.

13      Q.  Well, there are references to HMO, but do you

14 see anything in that bullet to indicate that it's not

15 talking about PLHIC?

16      A.  No.  But as I said this morning, when I saw

17 statements like this, I would tend to try and

18 investigate what they were talking about.  And this

19 could be just an indication that, in the overall large

20 environment of all of integration, this statement -- I

21 can't doubt him.

22          But here again, as another example, he could

23 be referring to the fact that there were changes -- I'm

24 not even sure I know the date of this memo.

25          There could be changes in the RIMS migration
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 1 strategy which would have had an expense change, which

 2 he could be -- he or she could be referring to and I

 3 don't know.  So you'd have to get beyond -- or I had to

 4 get beyond, when I saw statements like this, to go

 5 further.

 6      Q.  I'm sorry.  Did you testify that you did

 7 investigate this document?

 8      A.  No.  I'm just saying when I saw comments of

 9 this nature, I would look further.

10      Q.  So you did in fact see other documents, either

11 this or other documents, that referred to PHS system

12 enhancement projects having not been performed and

13 ongoing -- many ongoing maintenance projects not

14 performed; is that right?

15      A.  I may have, but my real statement here is I

16 learned not to take necessarily a statement out of

17 context at face value, and I did further investigation.

18      Q.  And in response to your question about the

19 date, take a look at the top of the third page, 5418.

20 Would you agree that this was a document that was

21 generated no later -- no earlier than January of '07?

22      A.  Yes, that's a fair assumption.

23      Q.  Second page of the document, 5417, under the

24 introductory sentence "Assume that commercial business

25 represents $3 billion of total investment," the second
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 1 bullet, "The PacifiCare integration to date has

 2 achieved synergies at the cost of excellent customer

 3 service and claims payment."

 4          My first question to you is, setting aside for

 5 the moment whether this is specific to PLHIC or not, do

 6 you think this statement is true?

 7      A.  I can't answer that without understanding the

 8 full context of this e-mail.  I know there were issues

 9 on the HMO side of the house, as Mr. Wichmann talked

10 about.  But I did not see anything that would concern

11 me on PLHIC.  So in my review, I can't agree, as far as

12 PLHIC is concerned.

13          (Ms. Monk entered the courtroom)

14      MR. STRUMWASSER:  Q.  And if in fact there were

15 issues with respect to PLHIC, would that reflect

16 unfavorably on the management of the integration

17 project?

18      A.  Is that a hypothetical?  Sorry.

19      Q.  Yeah, because there's a factual dispute here.

20 So I'm asking you to resolve that as an assumption.

21          If in fact there were problems that had to do

22 with PLHIC, would that reflect adversely on or

23 negatively, I think is the word you used, on the

24 integration project with respect to PacifiCare and

25 United?
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 1      MR. KENT:  It's argumentative.  There is no

 2 factual dispute on this issue.  There's no evidence

 3 whatsoever.

 4      THE COURT:  Whether this covers --

 5      MR. KENT:  No, that there's --

 6      MR. STRUMWASSER:  Whether there were any problems

 7 with PPO.

 8      THE COURT:  All right.  I'll allow it.

 9      THE WITNESS:  Hypothetically, if I had found claim

10 payment operations out of a normal standard range, it

11 would have impacted my review of the integration in a

12 negative way.

13      MR. STRUMWASSER:  Q.  So you did not in fact do

14 any further investigation unless you found that a

15 criticism impacted claim payment as to PLHIC and took

16 it out of the accepted metrics range?

17      A.  I'm not sure I understood the question.  Could

18 you repeat it?

19      Q.  Well, your answer to my prior question was,

20 "Hypothetically, if I had found claim payment

21 operations out of a normal standard range, it would

22 have impacted my review of the integration in a

23 negative way."  That was your answer, right?

24      A.  Yes, because I've stated that was part of my

25 assessment criteria.
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 1      Q.  So I'm asking you to confirm that, if you had

 2 not found claim payment operations out of a normal

 3 standard range with respect to PLHIC, you would not

 4 have looked any further?

 5      A.  I don't know how to answer that because I

 6 don't know what that means.  How to look any further to

 7 what?

 8      Q.  Because it was outside your assignment, right?

 9      A.  I looked at many parameters.  Claim operations

10 was one parameter.  So what I'm saying is, I did look

11 at claim operations, operating metrics to see if there

12 was indication of a problem.

13          But I've also looked at other parameters, and

14 I've looked at other e-mails and assessed other things.

15 It was one input in the total picture of the

16 assessment.

17      Q.  So I'm just trying to get an understanding of

18 what it is that you were asked to do and what in fact

19 you did do.

20          If in fact you saw a criticism like the one in

21 450 and you determined that either it was not PLHIC or

22 that it was PLHIC but the criticism did not take claim

23 payment out of the normal parameters, you did not

24 conduct any further investigation into that criticism;

25 is that correct?
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 1      A.  No, I would not agree with that.  I vetted

 2 many issues that I read into e-mails as I saw them.

 3 And then I also compared that to claim -- claims and

 4 claim operation metrics.  But I did vet the issues that

 5 I came across independently to see if they correlated

 6 correctly.

 7      Q.  What about customer service issues?  If you

 8 encountered a criticism that could affect customer

 9 service issues, did you examine them further?

10      A.  I did review customer service and customer

11 service issues.  So I don't know how to answer that

12 question any further as to what --

13      Q.  Well, as specifically with respect to

14 criticisms like the ones we see here in 450, if you saw

15 it, and you determined that, however you did so, that

16 it was not claims related, did you also ask yourself

17 could this be PLHIC customer service related?

18      A.  Yes, I did.

19      Q.  And did you in fact investigate whether there

20 was a deterioration of customer service that affected

21 PLHIC?

22      A.  I believe there was some deterioration, but I

23 couldn't see that it impacted the overall operations in

24 a negative way.  But customer service as I reviewed

25 went across all aspects of PacifiCare.  So just on a
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 1 percent basis, it appears, given what we've heard from

 2 Mr. Wichmann and others, there were issues related to

 3 customer service or broker relations as an example.

 4          It had -- I determined it must have had some

 5 impact on PLHIC.  But I didn't determine that it was a

 6 big enough impact to change my opinion.

 7      Q.  What's the appropriate metric for impact, the

 8 magnitude of impact of a customer service problem?

 9      MR. KENT:  Objection.  It's irrelevant.

10      THE COURT:  Overruled.

11          Do you understand the question?

12      THE WITNESS:  I do.  And I don't think there is

13 one answer to it.  But I -- in my assessment, I looked

14 at its impact on claim operations.  And I did some

15 review as to the scope of the allegations on it as

16 well.

17          But I also mentioned the other day that

18 customer service is specifically defined by the

19 company.  And the company wasn't happy with its

20 customer service, and they were in the process of doing

21 something about it.

22          But if you tie what I saw, I don't know what

23 the minimum impact was, but in my assessment, if it

24 overly degraded the operating metrics I looked at, then

25 I would have had issues.
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 1      MR. STRUMWASSER:  Q.  So if customer service had

 2 degraded the claim metrics, you would have had issues?

 3      A.  In the scope of my review, yes.

 4      Q.  But if customer service did not degrade claim

 5 metrics, you would not have had issues?

 6      A.  Yes, and/or some other correlations that I

 7 can't think of right now.  But I did look at

 8 correlations, or I tried to understand the impact to

 9 PLHIC.  And I couldn't come up with any hard evidence

10 that made me concerned other than they were having

11 issues, which, in my experience, again, I've seen

12 almost in every integration, just for the facts that

13 we've discussed with the broker services model

14 changing.

15      Q.  Do you recall any evidence, seeing any

16 evidence that the problem with customer service was

17 largely or predominantly a problem with claims payment

18 and claims processing?

19      A.  I'm aware of dialog regarding issues that were

20 going on with HMO.  We've talked -- we mentioned a

21 comment yesterday about dual platforms in the HMO

22 arena.

23          Yeah, I'm assuming there's a correlation

24 there.  Those are the types of correlations I did look

25 at.  But I wasn't convinced they were correlated to
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 1 PLHIC.

 2      Q.  Weren't the dual platforms a combination of

 3 HMO and PPO?

 4      A.  Perhaps as it related to POS but not to PLHIC

 5 specifically.

 6      Q.  So it wasn't a matter of being able to offer

 7 potential groups and potential employers a complete

 8 package of both HMO and PPO products?  That's not what

 9 you understand the dual platform to be about?

10      MR. KENT:  Objection, vague.

11      THE COURT:  Overruled.

12      THE WITNESS:  My understanding is it was related

13 to POS, which is not part of PLHIC, which was not part

14 of my review.

15      MR. STRUMWASSER:  Q.  What's the basis of that

16 understanding?

17      A.  I have no way to say.  That's just been my

18 understanding.  I can't tell you where that fact came

19 from in my head right now, but that's been my

20 understanding of California PPO.

21      Q.  Do you recall seeing any statements by United

22 executives to the effect that the principal problem

23 with customer service was poor claims handling?

24      A.  I don't recall those specific words.  I just

25 remember there may have been some dialog on it, and I
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 1 know there was a lot of issues related to HMO and

 2 PPO -- or POS.  I'm sorry.

 3      Q.  Mr. McNabb, do you recall the broker survey

 4 that we've talk about previously?

 5      A.  Yes, I have.

 6      Q.  Do you recall that the broker survey rated

 7 PacifiCare and United last in timely and accurate claim

 8 payment?

 9      A.  I am aware of that.

10      Q.  Did that influence your opinions about how

11 successfully the integration project was managed?

12      MR. KENT:  Asked and answered.  We went through

13 this ad nauseam two days ago.

14      THE COURT:  Are you asking about the same thing?

15      MR. STRUMWASSER:  I don't think so.  I don't

16 recall that answer.

17      THE COURT:  All right.  I'll allow it.

18      MR. KENT:  The document came out.  We spent a half

19 an hour or more on that document, questions in this

20 very area about that statement.

21      THE COURT:  Which statement?

22      MR. KENT:  There's a statement -- there's a

23 reference to claims handling.

24      THE COURT:  Right.

25      MR. KENT:  And Mr. McNabb said, as others have
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 1 testified, including Mr. Wichmann, that the concern at

 2 that time -- the perception was they had that issue on

 3 HMO.

 4      MR. STRUMWASSER:  That isn't the pending question.

 5      THE COURT:  All right.  Read me the question.

 6          (Record read)

 7      THE COURT:  I'll allow it.

 8      THE WITNESS:  No, it didn't influence my final

 9 answer because, as I said this morning on a similar

10 example, when I see things like that, I did further due

11 diligence.  And that due diligence was to look at

12 specific PLHIC metrics, to look at hard objective

13 numbers to form my opinions.

14          So I did see it.  I further investigated, and

15 I came to my conclusions that I was comfortable with

16 the metrics.

17      MR. STRUMWASSER:  Q.  What metrics did you examine

18 with respect to claim accuracy?

19      A.  I looked at underpayment of claims and also

20 CPA claim payment accuracy.

21      Q.  From what period?

22      A.  Let me start off and say, as I recall, the

23 specific monthly numbers for PLHIC timeliness started

24 in '08 for monthlies.  But I did, if I recall this

25 correctly, look at overall timeliness.  And I looked at
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 1 some special calculated timeliness numbers that were

 2 done for, I believe, the Department on some inquiry.

 3 And that included timeliness for rework and new day

 4 claims.

 5          On claim payment accuracy, I do believe I saw

 6 monthlies from '06 through '07, on accuracy and

 7 underpayment, if my memory's right.

 8      Q.  You weren't sure yesterday about that and you

 9 were going to look into that.  Do you recall that?

10      A.  Yes.

11      Q.  Did you?

12      A.  I did.  I think I'm stating that correctly.

13      Q.  So you're not sure what you looked at -- you

14 are presently not sure what you looked at between

15 yesterday and today?

16      A.  I have to think about making sure, since I'm

17 sitting up here, I don't say it incorrectly.  So that's

18 what I believe I did review.  I was comfortable with

19 the analysis when I revisited it.  And I think I said

20 that correctly.

21      Q.  Help me understand what it is you looked at.

22 Did you look at evidence in this case, exhibits in the

23 case?

24      A.  Yes, I believe it was -- they were documents

25 in this case.
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 1      Q.  Do you recall in connection with what witness?

 2      A.  No.

 3      Q.  Do you recall whether you looked at any

 4 witness testimony?

 5      A.  Well, there was -- there has been witness

 6 testimony, but my reference point were to these

 7 documents.

 8      Q.  So you didn't look at any witness testimony

 9 overnight?

10      A.  Not overnight, no.

11      Q.  Do you have 437 up there, Mr. McNabb?

12      A.  Let me look.

13      Q.  You recall this from yesterday?

14      A.  Yes.

15      Q.  Mr. Burghoff's e-mail at the top, second

16 sentence, "My sense is that things are happening in

17 silos and not part of an overall coordinated activity."

18 Do you see that?

19      A.  I do.

20      Q.  What do you understand Mr. Burghoff's role to

21 have been in March of 2006?

22      A.  March 2006, I believe he was in the PMO

23 office.

24      Q.  So he was something of a specialist in these

25 integrations, correct?
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 1      A.  I don't know what you mean by "specialist."

 2      Q.  He was a subject matter expert on integration,

 3 wasn't he?

 4      A.  I -- well, I would assume.  PMOs do more than

 5 just integration, so.

 6      Q.  So do you understand Mr. Burghoff to have been

 7 a subject matter expert on the topic of integrations?

 8      A.  I assumed Mr. Burghoff was a subject matter

 9 expert on program management.

10      Q.  Does that include integration?

11      A.  It can include integration.

12      Q.  So if it can include, I assume it also cannot

13 include, right?

14      A.  Yes, yes.

15      Q.  I'm trying to figure out, do you believe

16 Mr. Burghoff was a subject matter expert on

17 integration?

18      A.  I don't know.  All I know is he was a PMO

19 subject matter expert.

20      Q.  And as a PMO subject matter expert, would you

21 think he would have a fairly discerning eye for

22 determining when things are happening in silos and not

23 part of an overall coordinated activity?

24      A.  Sure, I can assume he would have a discerning

25 eye.
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 1      Q.  This is a March 2, 2006 e-mail.  Do you know

 2 what was done about this concern following this e-mail?

 3      A.  I don't recall specifics to this e-mail as to

 4 what was done.

 5      Q.  Do you have your copy of 663 up there?  That's

 6 the one with the funny blacked-out rows.

 7      A.  I should.

 8      Q.  Happy to oblige you.

 9      A.  Okay.  Thank you.

10      Q.  This is now Sue Berkel's writing 18 months

11 after Mr. Burghoff, right?  Excuse me.  This is her

12 document that she is -- I'm not attributing it, the

13 authorship, to her.

14      A.  Yes.

15      Q.  So it's 18 months later.  And on the upper

16 part of the document, we have Item 4, "The departmental

17 silos seem to be getting deeper.  Internal departments

18 say 'that is not my job'?  How can we bridge these

19 gaps?"  Do you see that?

20      A.  I do.

21      Q.  You have said that, in your report, that

22 management responses to these documents showed that

23 management took these issues seriously, right?

24      A.  Yes, they did.

25      Q.  And you said that management put in place
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 1 corrective and preventive mechanisms to limit future

 2 problems, right?

 3      A.  I don't recall specifically saying that, but,

 4 yes, I could agree with that.

 5      Q.  And Mr. Burghoff sent 437, the March '06

 6 e-mail, to his boss, Mr. Black, correct?

 7      A.  Yes.

 8      Q.  What evidence do you have that Mr. Black took

 9 seriously the issue of siloing that Mr. Burghoff raised

10 with him?

11      A.  I don't have any specific evidence or memory

12 of what happened regarding this e-mail string.  But you

13 know, again, as I've said, I do believe they were

14 seeing things.  And I also believe, regarding silos,

15 silos in this org structure are going to ebb and flow

16 as the project evolves and matures.  There are going to

17 be different pressure points, different issues over

18 time.

19          So my belief, according to this governance

20 structure, that is a natural outcome of what happens

21 here.  And I take it as a positive they're at least

22 talking about it.  And I would tell you that this

23 issue, even though I can't say, I suspect this issue

24 does not have to do with this issue (indicating).

25          But I can't -- I can't recall anything
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 1 specific to you right now.

 2      Q.  You said that siloing is a natural outcome of

 3 this governance structure, is that your testimony?

 4      A.  Silos can occur.  There were so many

 5 activities going on here.  As the project work matures,

 6 new players come into play.  Other players may move on

 7 from urgency perspective.

 8          So how these teams came together and

 9 considering a definition of a silo is a vertical slice,

10 and you think of an implementation of, say, a claim is

11 a horizontal process, different players come in and out

12 of that mix as the project matures.

13          I believe, in reading these memos, that's

14 what's going on.  And I also believe, in my review of

15 testimony, that's what's going on.  So just the natural

16 fact that the project matures and changes creates

17 different relationships that need to work together.

18      Q.  So do I correctly understand you to say that

19 siloing is a foreseeable result of this management

20 structure?

21      A.  I can't answer that yes or no because

22 "foreseeable" requires me to have been there at the

23 time.  Looking back in hindsight, I can see where

24 different silos got created as the process evolved.

25 Now, did they foresee it and should have foreseen it?
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 1 I would be speculating.  Looking in hindsight, I

 2 understand it.

 3      Q.  I don't want you to tell me what you thought

 4 they foresaw.  I'm not asking that question.  My

 5 question to you is do you agree that siloing is a

 6 foreseeable -- objectively foreseeable consequence of

 7 the org structure?  I thought you already testified to

 8 that, but I'm trying to make that clear.

 9      A.  No, I don't think you can accurately foresee

10 it.

11      Q.  So it is a natural outgrowth of this

12 structure, correct?

13      A.  Of large and complex structures.

14      Q.  But it's not foreseeable?

15      A.  Specifically my experience has been not ahead

16 of time.  You might, but you know, I'm speculating

17 right now.

18      Q.  If you had been there in January of 2006, you

19 looked at all these exhibits about the structure, would

20 you have said to somebody, "You know, you've got to be

21 careful because siloing is a real natural outgrowth

22 here"?

23      A.  No.  I would have said, "Just be alert to

24 appropriate teams, you know, changing teams."  That

25 would have been my words I would have used.
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 1          You know, a critical success factor is for the

 2 right people to come together at the right time.  These

 3 formal organization structures are too rigid -- I mean,

 4 this is really what we're talking about is the rigidity

 5 of an organization structure.  So as new people need to

 6 come together, org structures need to evolve.

 7          I think what was being discussed here were

 8 those changing barriers coming down and evolving.

 9 That's my assessment here.

10      Q.  Or not coming down, right?

11      A.  Or not coming down, but again, you saw

12 attention to it, which gives you some indication that,

13 if they brought it up, you're going to have a positive

14 outcome or either -- at least you know they were asking

15 the right questions.

16      Q.  I asked you before what evidence that you had

17 that anything was done with Mr. Burghoff's memo to

18 Mr. Black in 2006.

19          I'm going to now ask you what evidence do you

20 have of any discussion at the advisory council level of

21 siloing between March of '06 and September of '07?

22      A.  At this moment, unless I'm -- I cannot recall

23 anything specifically.  But again, I didn't see any

24 negative impact of any of this on PLHIC.

25      Q.  Just to be clear, siloing is inherently a
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 1 cross-functional, cross-organizational problem, right,

 2 by definition?

 3      A.  I wouldn't use the word "organization."  I

 4 would say siloing is a conflict between process,

 5 end-to-end process, and maybe work teams.  It could or

 6 may not impact an organization structure.  It might.

 7 But -- yeah, when you define it as the right people

 8 needing to get together to do the task at that point in

 9 time.

10      Q.  Siloing is isolation of people from other

11 people who need to be involved, right?

12      A.  Would you ask that question again, please?

13      Q.  Let me ask you this, because I think I can use

14 the language you used.

15          Siloing is something that cuts across multiple

16 functional areas, right?

17      A.  I can accept that, yes.

18      Q.  And it is precisely the issues that cut across

19 multiple functional areas that are the province of the

20 advisory council, right?

21      A.  It can be or doesn't necessarily have to be.

22 It can be something within the ops and technology team.

23      Q.  The observation that people are saying,

24 "That's not my job," if that is in fact a trend that

25 had been developing as of September of '07, is that an
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 1 issue that should have been brought to the advisory

 2 council?

 3      MR. KENT:  Objection, no foundation that this was

 4 some kind of large problem or an issue at all.  If this

 5 is purely a hypothetical, then I don't have an

 6 objection.  But to insinuate that there's some evidence

 7 of this --

 8      MR. STRUMWASSER:  Exhibit 663.

 9      MR. KENT:  -- is wrong.

10      THE COURT:  Well, did you want to post is as --

11      MR. STRUMWASSER:  I don't think so.

12      THE COURT:  Read the question back to me.

13          (Record read)

14      THE COURT:  I'll allow it.

15      THE WITNESS:  If it was impacting work across

16 functional areas, it would have been worthy for

17 discussion.  I don't know if that's the case here or

18 not that we're talking about.

19      MR. STRUMWASSER:  Q.  Do you know whether siloing

20 was ever presented to the advisory council as an issue?

21      A.  I can't recall.

22      Q.  Sitting here today, you have no basis to

23 conclude that siloing was an issue that the council

24 actively managed, correct?

25      A.  I can't recall, but I'm also assuming that an
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 1 issue like that could effectively be managed at the

 2 functional steering committee levels.

 3      Q.  Sitting here today, you have no basis to

 4 conclude that the council took accountability for

 5 siloing, correct?

 6      MR. KENT:  Objection, vague.

 7      THE COURT:  Overruled.

 8      THE WITNESS:  I will say that I believe -- I've

 9 said that the advisory council took total

10 accountability for the integration, which I'll just say

11 by default would have included that.  But that just

12 means that they took accountability for the project.

13 So --

14      MR. STRUMWASSER:  Q.  By virtue of their being the

15 advisory council?

16      A.  Yes.  And I believe that to be true.

17      Q.  You have no evidence that they affirmatively

18 took accountability specifically with respect to the

19 siloing problem?

20      A.  Yes, by default of what I said previously.

21 But I have no evidence that they saw this issue or to

22 know what issue we're talking about right now.

23      Q.  And you have no evidence that the council ever

24 directed any corrective action with respect to siloing,

25 correct?
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 1      A.  I don't have any evidence of that occurring

 2 because I can't recall anything.

 3      Q.  You say that the internal documents you

 4 examined directly and timely addressed the challenges

 5 that PacifiCare/United were facing during integration,

 6 right?

 7      A.  Yes.

 8      Q.  For instance, did the internal documents

 9 relating to Lason reflect that the company directly and

10 timely addressed integration challenges with the

11 vendor?

12      A.  I'm not sure I -- that's a broad question.  I

13 don't know how to answer that.  Could you restate or be

14 a little more specific.

15      Q.  Why don't I give you a copy of 575.

16          575 doesn't appear in Appendix C to your

17 report, does it?

18      A.  No, it does not.

19      Q.  Had you seen this document, 575, before you

20 filed your report?

21      A.  Yes, I have.

22      Q.  Now, you're aware, are you not, that Lason

23 transition occurred in mid 2006?

24      A.  Yes.

25      Q.  With this e-mail chain, we're here in
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 1 August-September of 2007, right?

 2      A.  That's correct.

 3      Q.  Let's start with the first of the e-mails in

 4 the -- chronologically from Mr. Nakashoji to

 5 Ms. Vonderhaar and others.  It's at the bottom of the

 6 second page, 4004.  Do you see that?

 7      A.  Yes.

 8      Q.  Do you know who Mr. Nakashoji was?

 9      A.  Yes.  He was a PacifiCare employee.

10      Q.  Formerly a PacifiCare employee, by now a

11 United employee, right?

12      A.  I'm sorry, yes.

13      Q.  He describes an issue with PPO only and

14 secondary documents not being properly entered into the

15 system by Lason, correct?

16      A.  Yes, he does.

17      Q.  And as a result, there are thousands of PPO

18 documents that are unattached, and as a result of that

19 there's no way for them to systematically retrieve the

20 documents, correct?

21      A.  Yes.

22      Q.  And Ms. Vonderhaar forwards the e-mail to

23 Ms. Berkel.  And in the last sentence, she says, "We

24 continue to find issue after issue with Lason."  Do you

25 see that?
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 1      A.  I'm not -- first page?

 2      Q.  4004, the second page.  You see the dotted

 3 line there?

 4      A.  Yes.

 5      Q.  Then a paragraph, and then "Mike"?

 6      A.  Yes.

 7      Q.  And then you've got the e-mail from

 8 Ms. Vonderhaar?

 9      A.  Yes.

10      Q.  And a line that starts with "Sorry"?

11      A.  Yes.

12      Q.  "This is the latest Lason issue that could

13 drive potential rework delays," and so on, do you see

14 that?

15      A.  Yes.

16      Q.  Then the last sentence of that paragraph, "We

17 continue to find issue after issue with Lason."  Do you

18 see that?

19      A.  I do.

20      Q.  And then Mr. Nakashoji replies.  And that

21 reply e-mail starts on the bottom of the first page.

22 And he's listing several what he calls hot issues with

23 Lason.  Do you see that?

24      A.  I do.

25      Q.  And under No. 2, he describes the unattached
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 1 PPO secondary docs issue.  Do you see that?

 2      A.  Yes.

 3      Q.  And he calls it a, quote, "very big issue."

 4 Do you see that?

 5      A.  Yes.

 6      Q.  Ms. Berkel now forwards this string to

 7 Mr. McMahon and says in the first sentence, "Every time

 8 we turn around, there are issues with Lason and

 9 DocDNA."  Do you see that?

10      A.  I do.

11      Q.  And she says in the last line of her e-mail,

12 "...thousands of documents without a systematic way of

13 matching to a member or claim number."  Do you see

14 that?

15      A.  Yes.

16      Q.  And then Mr. McMahon forwards back to

17 Ms. Vonderhaar, copied Ms. Berkel and others, and says,

18 "Lason needs to be absolutely micro-managed into the

19 ground."  Do you see that?

20      A.  I do see that.

21      Q.  And he says, "We've made some progress on the

22 mailroom front, but what is outlined by Mike below

23 tells us we are a long way from home."  Do you see

24 that?

25      A.  Yes, I do.
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 1      Q.  Then Mr. McMahon talks about getting an

 2 aggregate report scorecard, right?

 3      A.  Yes.

 4      Q.  And talks about how Lason is doing against the

 5 SLAs, Right?

 6      A.  Yes.

 7      Q.  And you know what SLAs are, right?

 8      A.  Service level agreements, yes.

 9      Q.  And he says, "If Lason is going along fat,

10 dumb and happy not paying out on service guarantees

11 with their performance, then we need to re-jigger the

12 SLAs at our next opportunity."  You see that?

13      A.  Yes, I do.

14      Q.  So it appears that United has identified this

15 issue in the August-September 2007 period as reflected

16 in the e-mail string.

17          Do you have any idea when United completed its

18 corrective action to re-index these thousands of

19 secondary documents?

20      A.  I may have at one point in time.  I can't

21 recall right now.

22      Q.  Would it surprise to you learn that they still

23 hadn't completed that corrective action by December

24 of '07?

25      A.  I don't recall.
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 1      Q.  You don't recall whether it happened or not?

 2      A.  I remember looking into it, and I also looked

 3 at the impact of Lason issues to claims payment

 4 timeliness figures as well to see if any of this had

 5 impact on the operations.

 6      Q.  So you don't know whether a going-forward

 7 solution to address these problems was in fact in place

 8 before, say, December of 2007?

 9      A.  I can't recall.  I did review it at the time,

10 but I can't remember specific dates on this issue right

11 now.

12      Q.  Mr. McNabb, this episode, the Lason episode

13 that's recounted here, is this an instance in which

14 United directly and timely addressed a challenge?

15      A.  I can't recall the specifics of it.  But the

16 fact that it's coming out here in September 1st, I

17 can't remember what happened between September 1st and

18 end of the year right now on this issue.  So I don't

19 know how to answer that question.

20      Q.  So you don't have any opinion, sitting here

21 today, whether or not this was an example of United

22 directly and timely addressing a challenge?

23      A.  Without remembering how this issue evolved, I

24 can't answer that question.

25          I can tell you that it didn't have a material
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 1 impact on operations or claim payment that I could see.

 2 And so as far as I'm concerned, they kept a lot of this

 3 internal -- the internal issues to themselves.  I can't

 4 recall specifically what happened with this issue other

 5 than I'm aware of it.

 6      Q.  Well, kept to themselves?  This is an e-mail

 7 that goes to Mr. McMahon, right?

 8      A.  It didn't have -- what I'm saying is a lot of

 9 Lason issues didn't have a material impact external to

10 United.  A lot of it was -- if you look at PLHIC

11 operating metrics, their operating metrics and claim

12 timeliness says they either resolved their issues

13 before they came to a timely issue or, you know -- I

14 didn't see any material impact on the PLHIC business

15 here.

16      Q.  Mr. McNabb, at the time of this e-mail in

17 September of 2007, Mr. McMahon had overall

18 accountability for the entire integration, didn't he?

19      A.  Yes.

20      Q.  Was it inappropriate for the people who sent

21 him this e-mail to send it to him?

22      A.  No, I wouldn't say it's inappropriate.

23      Q.  Even though it had no material impact in your

24 view?

25      A.  There's no argument that there's operating
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 1 issues here.  That's not my issue.  They have lots of

 2 operating issues.  This issue also could look like any

 3 other normal operating issue in a day.  I have no issue

 4 with them working on this issue.

 5      Q.  So it's appropriate to give the person with

 6 overall accountability for the entire integration a

 7 report on operating issues and operating errors?

 8      A.  It was also a part of his day job.  So, yes,

 9 as an operations leader.

10      Q.  So if it hadn't been for his being the head of

11 Uniprise, it would not have been appropriate?

12      A.  I would be speculating on that.  I can't

13 answer that.

14      Q.  No opinion one way or the other?

15      A.  I'm sorry.  What?

16      Q.  You have no opinion one way or the other on

17 that?

18      A.  I guess the question would be, what would he

19 have been if he was not the head of Uniprise?  I don't

20 know.  That's speculating.

21      Q.  If he had been the person with overall

22 accountability for the integration but not at the same

23 time the head of Uniprise.

24      A.  To answer that question, I would have to know

25 what he would have been otherwise.  In this case, when
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 1 I look at it, he was head of Uniprise and ops and

 2 technology committee.  It's an easy answer for me to

 3 say I'm not surprised he got this e-mail.

 4      Q.  You said you looked at the metrics in

 5 connection with this.

 6      A.  (Nods head affirmatively)

 7      Q.  That was a nod, "yes"?

 8      A.  Yes, I'm sorry.

 9      THE COURT:  I think we need a break.

10      THE WITNESS:  Yes.

11      MR. STRUMWASSER:  Q.  What metrics did you look

12 at?

13      A.  I looked in claim timeliness metrics.

14      Q.  Where?

15      A.  I looked -- I'm not sure I know how to answer

16 where.

17      Q.  What claim timely metrics did you look at?

18      A.  PLHIC, PLHIC claim timeliness?  I'm not sure I

19 understand.

20      Q.  For new day claims, reworks, all of the above?

21 Do you know what claims -- what claim timeliness metric

22 you actually looked at?

23      A.  I looked at claim timeliness for new day,

24 rework, 10-, 20-day timeliness numbers.

25      Q.  As maintained by whom?
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 1      A.  I can't recall the original author of those

 2 documents.

 3      Q.  Specifically with respect to reworks, where

 4 did you get numbers for claim timeliness?

 5      A.  They were in documents in my direct.  I don't

 6 actually know the source of those documents.  But

 7 they -- I know they're documents that have been

 8 produced here.

 9      Q.  They're documents that you've identified in

10 the course of your testimony here?

11      A.  Yes, I believe so.

12      MR. STRUMWASSER:  Thank you.

13      MR. KENT:  So you want to take ten minutes and

14 then come back, wrap it up?

15      THE COURT:  Sure.

16      MR. STRUMWASSER:  Thanks, your Honor.

17          (Recess taken)

18      MR. STRUMWASSER:  Q.  Mr. McNabb, are you

19 confident that the metrics you looked at would have

20 detected timeliness problems created by the Lason

21 issues identified in Exhibit 575?

22      A.  I am confident with the numbers I reviewed

23 that I didn't see any material impact overall that I

24 can attribute to Lason.

25      MR. STRUMWASSER:  I need an answer to my question,



20342

 1 your Honor.

 2      THE COURT:  All right.

 3          Can you read the question back?

 4          (Record read)

 5      THE WITNESS:  I can say yes, I am confident that I

 6 did not see any material impact on claim timeliness.

 7      MR. STRUMWASSER:  Q.  You know, we were doing fine

 8 through the word "yes."  But the rest of that seemed to

 9 change the question.

10          I didn't ask whether you saw material impact.

11 The question was whether you would have seen a material

12 impact if it was there due to the problems in 575?

13      A.  I don't know how to answer "would have seen."

14 I don't --

15      Q.  Let me just go back and do this as easily as I

16 can.

17      A.  Okay.

18      Q.  If the problems described in 575 caused some

19 claims to be late, are you confident the metrics you

20 looked at would have correctly identified that

21 phenomenon?

22      A.  No, I am not saying that there weren't late

23 paid claims.

24      Q.  I'm not asking that question.  I'm asking

25 whether you're confident that whatever late paid claims
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 1 there were due to the 575 problem would have been

 2 reflected in the metric you saw?

 3      A.  The metrics I saw included any late pays that

 4 were caused by that problem.  The metrics I saw were

 5 inclusive operationally.  So if I'm understanding the

 6 question, yes.

 7      Q.  So let me just see if -- let's test that for a

 8 second.  Claim comes in.  Secondary document comes in.

 9 Are you we me so far?

10      A.  Yes.

11      Q.  Secondary document comes to Lason and gets

12 caught in the problems described in 575 such that it is

13 lost.  Are you still with me?

14      A.  Yes.

15      Q.  Not having access to the secondary document,

16 the claims examiner rejects the claim, and that

17 rejection occurs timely.  Are you with me?

18      A.  I'm with you.

19      Q.  Somebody -- provider, patient, somebody --

20 complains to the company and says, "You guys

21 misprocessed my claim because you lost my secondary

22 document."

23          And the company replies, "Yep.  We lost the

24 secondary document.  We have to rework this claim."

25 Are you with me?
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 1      A.  Yes.

 2      Q.  Now, the first instance of that claim coming

 3 to the company was a day one claim, right, or a new day

 4 claim?

 5      A.  Yes.

 6      Q.  And under my hypothetical assumptions, that

 7 got processed and returned to the tenderer within the

 8 timeliness standards, whatever they are.

 9          The second communication saying, "You paid it

10 wrong," that called for a rework, right?

11      A.  Yes.

12      Q.  And reworks have their own timeliness

13 standard, right?

14      A.  Yes.

15      Q.  You looked quizzically at me.  Are you

16 confident that there are separate standards for

17 timeliness of reworks?

18      MR. KENT:  Objection, vague.

19      THE COURT:  Overruled.

20      THE WITNESS:  As a standard goes, I'm -- I know

21 that there is a different standard for -- or timeliness

22 standard for reworks.

23      MR. STRUMWASSER:  Q.  Now, let's say that the

24 claim -- the new day claim came in on January 1st and

25 got paid on January 15th.  The appeal didn't come in
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 1 until April 1st.  And the company actually did the

 2 rework by April 15th -- are you with me?

 3      A.  I am with you.

 4      Q.  -- such that the correct payment went out on

 5 April 15th.

 6          Was that claim timely paid under the metrics

 7 that you looked at?

 8      A.  I don't know how to answer that question.  If

 9 I can say, back to your earlier question, my rework

10 metrics would have been reflected of this when that

11 April 15th date was realized.  And that's also assuming

12 that there was a liability owed at that time.

13      Q.  Sure.

14      A.  Sure.

15      Q.  That's an interesting question.  Does the

16 timeliness criterion apply only if there's a liability

17 owed on the rework, the timeliness of rework?

18          (Reporter interruption)

19      MR. STRUMWASSER:  Sure.  I'll do it again.

20      Q.  Does the standard for timely rework apply only

21 if there is, in fact, a change the payment?

22      A.  I'm trying to understand that.  If you answer

23 that it -- if we're talking about a metric, then that

24 metric, I believe, is based on paid claims if that's --

25 answers your question.  If we're talking about the
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 1 standard impacting the calculation of rework

 2 timeliness.

 3      Q.  I want to hold the hypothetical I've been

 4 giving you, just put that aside for a second.  I have a

 5 second hypothetical for you.

 6          A rework request comes in.  The company takes

 7 a year and, at the end of the year, sends the claimant

 8 a notice saying, "Turns out we paid you right."  And

 9 we'll assume that whatever the standard is for timely

10 rework, it's shorter than a year.

11          Does that count as a rework that missed the

12 timeliness standard?

13      MR. KENT:  No foundation.  I think -- I'm having

14 trouble following these questions.

15      THE COURT:  Did you understand the question?

16      THE WITNESS:  (Shakes head negatively)

17      THE COURT:  All right.  Rephrase.

18      MR. STRUMWASSER:  Q.  We have a request for a

19 rework.  Are you with me?

20      A.  Yes, I'm with you.

21      Q.  And let's say the rework request comes in

22 July 1.  And let us assume just hypothetically that the

23 metric that is being used by this company is 30 days to

24 resolve a rework.

25          In fact, this claim does not get reworked to



20347

 1 conclusion until June 30th of the next year, a full

 2 year.  But the rework results in a determination, "We

 3 paid you right the first time."  Do you have those

 4 assumptions in mind?

 5      A.  I do.

 6      Q.  For purposes of calculating whether or not

 7 that claim, that rework, met the metric for timely

 8 reworks, did that count as a late rework?

 9      MR. KENT:  Again, I'm having trouble following.

10      THE COURT:  Now I think I finally understood.

11          So you've got a request for a rework, but you

12 don't do it within the time limit, but it didn't result

13 in anything owed.  So is that counted as timely or not

14 timely or not counted?

15      THE WITNESS:  It's my understanding that that --

16 those metrics are based on paid-based liabilities.

17      MR. STRUMWASSER:  Q.  So your understanding is

18 that would not be counted as a late rework?

19      A.  In -- yes.  In regards to if we're talking

20 about the timeliness metrics, yes.

21      Q.  Okay.  Let's set that aside and go back to our

22 original one.  This is the claim that came in January

23 1st, got paid January 15th.  Rework request came in

24 April 1st.  And the rework concludes with an additional

25 payment on April 15th.  Are you with me?
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 1      A.  Yes.

 2      Q.  The rework itself we can assume was timely,

 3 right?

 4      A.  Yes.

 5      Q.  I'm now asking you whether the claim, the new

 6 day claim that got reworked, is thereby scored as late

 7 or timely?

 8      A.  I don't know how to answer that question.  The

 9 question I can tell you is it gets incorporated from

10 the day it came in the door, January 1st to April 15th,

11 as part of the rework metric.  Now -- I can't answer --

12 I don't know how to answer the question of what

13 PacifiCare -- how they classified it.

14          I just know it went into the rework

15 calculation from the original date to the new payment

16 date.

17      Q.  Does the claim get taken out of the metric

18 calculations for the new day?

19      A.  I'm not sure.  I don't think so.  I think

20 those are memorialized at that moment in time.

21      Q.  Mr. McNabb, in the connection with your

22 looking at metrics associated with the problems

23 described in 575, did you look --

24      A.  I'm sorry.  I -- yes, 575.  Thank you.

25      Q.  575, "micro-managing into the ground."
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 1      THE COURT:  Lason.

 2      MR. STRUMWASSER:  Q.  In connection with your

 3 looking at the metrics associated with the problems

 4 described in 575, did you look at any metrics for claim

 5 accuracy?

 6      A.  Specifically -- well, yes, I looked at claim

 7 accuracy metrics.

 8      Q.  In connection with 575?

 9      A.  It would have included operating issues at

10 this time, so I guess the we can assume that to be

11 true.  I did look at claim metrics during that period

12 of time for claim accuracy.

13      Q.  Mr. McNabb, you would agree, would you not,

14 that the problems described in 575 can result in a

15 claim being incorrectly processed?

16      A.  Yes, I would agree with that.

17      MR. KENT:  Good time to break?

18      MR. STRUMWASSER:  Just give me a second.

19          Couple more questions, then we'll -- if it's

20 all right.

21      Q.  Mr. McNabb, do you consider this e-mail chain,

22 575, to reflect a culture that was self-critical and

23 highly motivated to learn from past experience?

24      A.  I would.

25      Q.  If I told you that the people who saw that
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 1 e-mail did not interpret Mr. McMahon's e-mail as a

 2 criticism at all and didn't even interpret that e-mail

 3 as expressing any sort of concern about the management

 4 of Lason but instead expressing a question of whether

 5 there were SLAs in place, is that a response to this

 6 e-mail that is reflective of a self-critical company

 7 that is highly motivated to learn from past experience?

 8      MR. KENT:  No foundation, calls for speculation.

 9      THE COURT:  Overruled.

10      THE WITNESS:  I have to say it's speculative --

11 that would be speculation.  That's not -- if that's

12 applied to this e-mail, that's not my interpretation.

13      MR. STRUMWASSER:  Q.  I'm sorry.  What's not your

14 interpretation?

15      A.  My interpretation -- you were alluding to the

16 fact that he was saying, "Just focus on SLAs and

17 nothing more."  That's not my interpretation here -- if

18 I assumed that correctly.

19      Q.  Okay.  That's helpful.  And now I just want to

20 take it to the next step, which is if PacifiCare's or

21 United people, as they testified here, that that was

22 their interpretation that you just focused on, on the

23 SLAs, would that give you doubts about whether or not

24 it was reflective of a culture that was self-critical

25 and highly motivated to learn from past experience?
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 1      MR. KENT:  Incomplete hypothetical, calls for

 2 speculation.

 3      THE COURT:  Overruled.

 4          You can answer if you know.

 5      THE WITNESS:  I can't respond to a hypothetical

 6 with just that information.  I'd need to know more.

 7      MR. STRUMWASSER:  Q.  You don't know one way or

 8 the other on the basis of the hypothetical?

 9      A.  Well, it's too simple of an assumption for me

10 to say a comment like that regarding management.  I

11 don't -- I couldn't answer correctly.

12      MR. STRUMWASSER:  Okay.  I understand we need to

13 break.

14      MR. KENT:  Thank you.

15      THE COURT:  We're coming back at?

16      MR. STRUMWASSER:  10:00 o'clock Monday.

17          (Whereupon, the proceedings recessed

18           at 3:02 o'clock p.m.)

19

20

21

22

23

24

25
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 1 STATE OF CALIFORNIA     )
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 4 Reporter of the State of California, duly authorized to
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 7 that the foregoing proceedings were reported by me, a

 8 disinterested person, and thereafter transcribed under
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10 transcription of said proceedings.
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12 attorney for either or any of the parties in the

13 foregoing proceeding and caption named, nor in any way

14 interested in the outcome of the cause named in said

15 caption.
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 1 Monday, August 22, 2011            10:04 o'clock a.m.

 2                         ---o0o---

 3                   P R O C E E D I N G S

 4      THE COURT:  This is on the record before the

 5 Insurance Commissioner of the State of California in

 6 the matter of PacifiCare Life and Health Insurance

 7 Company.  This is OAH Case No. 2009061395,

 8 Agency UPA 2007-00004.

 9          Counsel are present.  Respondent is present in

10 the person of Ms. de la Torre.  And we are continuing

11 with the cross-examination of Mr. McNabb.

12                       RICK McNABB,

13          called as a witness by the Respondent,

14          having been previously duly sworn, was

15          examined and testified further as

16          hereinafter set forth:

17      CROSS-EXAMINATION BY MR. STRUMWASSER (resumed)

18      MR. STRUMWASSER:  Q.  Good morning, Mr. McNabb.

19      A.  Good morning, Mr. Strumwasser.

20      Q.  Let me start by showing the witness Exhibit

21 632, your Honor.

22      Q.  Mr. McNabb, in your report on Page 4, you

23 refer to internal documents that directly and timely

24 address certain challenges.  Do you remember that?

25      A.  I'd have to go back to the report, but
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 1 generally, yes.

 2      Q.  Page 4 just above the Roman Numeral VI

 3 heading.

 4      A.  Okay.

 5      Q.  You say that the fact that these documents

 6 exist reflects positively on PacifiCare/United's

 7 management of the integration, correct?

 8      A.  Yes.

 9      Q.  Exhibit 632, which I've just given you, is

10 that one of the documents that you had seen as of the

11 time you wrote that sentence?

12      A.  I do think I recall this report before, this

13 document.

14      Q.  So on Page 2, we have an entry called "Budget

15 for screw-ups.  Do you see that?

16      A.  Yes.

17      Q.  And by the way, do you understand this to be a

18 memo that was drafted by Ms. Berkel?

19      A.  I'm guessing that's what I believe it is.  I'm

20 trying to remember this.  I do believe this was a list

21 of notes Ms. Berkel was typing to herself.

22      Q.  Quote, "'We don't have budget to fix that.'

23 Our culture drives irrational answers.  How do we say

24 to regulators that we are prioritizing in-patient

25 information initiatives and claims repricing to achieve
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 1 increased EPS when we don't even pay today's claims

 2 accurately?"

 3          Do you see that?

 4      A.  I do.

 5      Q.  And, "This week's banged my head against the

 6 wall.  It would cost $40,000 more to have Lason index

 7 secondary documents to allow ACME personnel the ability

 8 to search and match but 'it isn't in the budget.'"

 9          Did you take note of the date of this

10 document, Mr. McNabb?

11      A.  Yes.

12      MR. KENT:  Objection, vague.  Are you asking right

13 now, or at some other time?

14      MR. STRUMWASSER:  Q.  It's a past-tense question.

15 Did you take note of the date?

16      A.  Today, yes.  Yes.

17      Q.  Not previously?

18      A.  I do think I reviewed this previously, and I

19 would have assumed I would have looked at it.  But --

20      Q.  Is it your opinion, Mr. McNabb, that this

21 internal document directly and timely addresses the

22 problem of secondary documents?

23      A.  Would you mind restating the question, please?

24          (Record read)

25      THE WITNESS:  No, not necessarily.  I -- if my
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 1 memory's's correct here, I recall this document as

 2 being a list of issues that she had that started a

 3 conversation.  And if I remember this correctly, I did

 4 go back and look at the issue around budgets and

 5 clarified that, that she wasn't sure what she was

 6 referring to on budgets that she talked in her

 7 testimony [sic].

 8          Regarding secondary documents, I am aware that

 9 they had issues with secondary documents and they were

10 working on it.  So the fact that they were aware of it,

11 I guess -- it just allowed me to go and look at and see

12 what was happening here and doing some further

13 investigation.

14      Q.  Do you know when the issue of secondary

15 documents first occurred, not necessarily when it was

16 detected but when it first occurred?

17      A.  I don't recall the date, but did I review the

18 secondary document issue.

19      Q.  The nature of the secondary document issue was

20 such that it would have started to occur when they went

21 live with Lason, right?

22      A.  I don't recall specifics as to how many were

23 affected and the timing, but -- I don't recall

24 specifics.

25      Q.  So you don't know when the first -- when the
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 1 problem first began for the secondary documents issue?

 2      A.  I can't recall specific dates.  I do remember

 3 it was over a period of months, and it was for certain

 4 documents.

 5      Q.  Those months were in mid to late 2006, weren't

 6 they?

 7      A.  I believe that was the time period, during

 8 November.

 9      Q.  This document, 632, indicates that the problem

10 was still around in October of '07, correct?

11      A.  It does indicate that.  It does indicate that,

12 but I don't remember specifically if these documents

13 had any material impact.  I can't remember that.

14      Q.  You don't have any information to suggest that

15 the issue had in fact been resolved by the date of this

16 memo, do you?

17      A.  I cannot recall the specifics.

18      Q.  Do you know whether secondary documents were

19 ever indexed?

20      A.  I believe they were indexed.

21      Q.  Do you know when they were -- when the

22 indexing was actually implemented?

23      A.  I don't trust my memory on the date.

24      Q.  You would assume it was after October 9th of

25 2007, right?
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 1      A.  Again, I don't recall the specifics on dates

 2 on secondary documents, indexing.

 3      Q.  If in fact it was after October 9 of 2007 and

 4 if in fact the problems with secondary documents began

 5 occurring in mid to late 2006, does this document

 6 reflect PacifiCare/United management directly and

 7 timely addressing that problem?

 8      MR. KENT:  Objection, calls for speculation, no

 9 foundation.

10      THE COURT:  Overruled.

11      THE WITNESS:  In my opinion, they -- when problems

12 are alerted, they did deal with issues.  So I believe

13 they -- when -- once they were aware of the issues,

14 they did move quickly.  And I also, on secondary

15 indexing, I did look at just the nature of Lason and

16 the discoveries on mailroom-type issues like this.

17          What was important to me was to look at, when

18 issues did arise, did they resolve them from a

19 timeliness perspective.  And I did look at impacts

20 during this period of time, if there were any material

21 impacts as well.

22      Q.  How long would you say would be reasonable for

23 it to take PacifiCare and United to find out that they

24 have a secondary documents issue?  How long from when

25 that document first started -- from when that problem
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 1 first started to occur?

 2      THE COURT:  I'm sorry.  Could you repeat the

 3 question?

 4      MR. STRUMWASSER:  Sure.

 5      Q.  How long do you think it would be reasonable

 6 for PacifiCare and United to discover that they had a

 7 secondary document problem?  And my question is how

 8 long between the time when the problem first started

 9 occurring and the time they discovered it?

10      MR. KENT:  Objection, incomplete hypothetical.

11      THE COURT:  Overruled.

12      THE WITNESS:  I don't know how to answer that

13 question from a reasonableness perspective.  Just due

14 to the complexities and moving parts in automating a

15 mailroom, the -- what you look at is material

16 impacting.  But speculating reasonableness of an event

17 that hasn't been discovered, I don't know how to answer

18 that.

19      MR. STRUMWASSER:  Q.  Do you understand me to be

20 asking about the reasonableness of an event that hasn't

21 been discovered?

22      THE COURT:  I did think that's what you were

23 asking.  That's why I asked you to repeat it.

24      MR. STRUMWASSER:  I asked him what would be a

25 reasonable time interval for discovery, not whether the
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 1 error was reasonable but whether there was a reasonable

 2 time -- what constituted a reasonable time interval for

 3 discovery.

 4      Q.  Do you have that question in mind Mr. McNabb.

 5      MR. KENT:  Objection, it's vague.  Frankly, I'm

 6 not sure what question is pending right now.  I see

 7 something about Mr. Strumwasser asking --

 8      THE COURT:  Unfortunately, based on my

 9 interference -- I apologize.

10          Could you repeat the question from the

11 beginning?

12      MR. STRUMWASSER:  Sure.

13      Q.  There was a secondary documents issue, at

14 least one, correct, Mr. McNabb?

15      A.  Yes.

16      Q.  And I believe you agreed with me that it would

17 have occurred -- begun occurring in mid to late '06,

18 correct?

19      A.  If my memory serves me correctly, that's

20 reasonable, yes.

21      Q.  And my question to you is how long would be

22 reasonable for the company to actually identify the

23 problem, that is to say, become aware of it?

24      MR. KENT:  Objection, no foundation, vague.

25      THE COURT:  If he knows.
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 1      THE WITNESS:  It's too much of a hypothetical

 2 given the fact that I would put reasonableness with

 3 material impact.  And it's -- I don't know how to

 4 answer that question.

 5      MR. STRUMWASSER:  Q.  So a year would be okay

 6 under some circumstances, right?

 7      A.  From a hypothetical, I could see if an event

 8 is small.  Or, relatively speaking, it has to be

 9 obvious enough.  But it's such a hypothetical, I have

10 no way to answer absolutely.

11      Q.  And when you refer in your direct testimony to

12 "timely" -- you used that word in the passage I read to

13 you -- you don't have a definition of what would be

14 timely, is that correct?

15      A.  Can you explain "timely" in a -- are you going

16 back to my report?

17      THE COURT:  Yes.  He's using your word.

18      THE WITNESS:  Let me go back and -- my report,

19 if -- I don't have the records right in front of me.

20 My report was, given the fact that, when issues were

21 discovered, I felt they worked timely.

22      MR. STRUMWASSER:  Q.  So you have no opinion on

23 what would be a reasonable time to discover the issue

24 in the first place?

25      MR. KENT:  Objection, vague.  Discover what?  Are
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 1 we back to the secondary documents or some other

 2 hypothetical issue?

 3      MR. STRUMWASSER:  We're talking about the entirety

 4 of whatever it is that Mr. McNabb is saying they

 5 addressed timely.

 6      THE COURT:  I'll allow it.

 7      MR. KENT:  That's hopelessly vague.

 8      THE WITNESS:  I can't answer that based on a

 9 hypothetical.

10      MR. STRUMWASSER:  Q.  Mr. McNabb, do you know how

11 many claims were affected by the

12 secondary-documents-lack-of-indexing issue?

13      A.  At one time I did know numbers in the rework

14 queue.  So, yes.  And then I looked at impact on paid

15 claims from an operation metrics.  So that's what I

16 remember.

17          To recall the specific number today, I can't

18 off the top of my head.  That went into rework.

19      Q.  Thousands?

20      A.  I believe it was thousands, yes.

21      Q.  And is it your testimony that thousands are

22 not necessarily material, thousands of claims?

23      A.  They may not be until they go through

24 adjudication process and then you understand the

25 ultimate impact.  They may not be.
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 1          There's all kinds of issues, like duplicates,

 2 like zero liability, other reasons.  So you have to go

 3 through the adjudication process to know for sure.

 4      MR. STRUMWASSER:  Showing the witness a copy of

 5 627, your Honor.

 6      THE COURT:  Okay.  Can you give him a copy of his

 7 report, Mr. Kent?

 8      MR. KENT:  He's got one in the binder at Tab 1.

 9      THE COURT:  At Tab 1?  Okay.

10      MR. STRUMWASSER:  I'm sorry.  Was your Honor

11 asking for a copy?

12      THE COURT:  No, no.  I just -- he said he didn't

13 have it when he was answering your question, and I

14 thought --

15      MR. WOO:  Mr. Strumwasser used the term direct

16 testimony.  And I think the witness was confused as to

17 whether he was talking about his testimony or his

18 report.

19      THE COURT:  I understand.  So we had before called

20 these direct testimony, but this is not.  This is his

21 report, right?

22      MR. STRUMWASSER:  That's right.  I should be more

23 careful of my terminology.

24      Q.  Mr. McNabb, do you recall seeing this document

25 before?
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 1      A.  I believe I have seen this before.

 2      Q.  Do you know who the author was?

 3      A.  I believe, again, it's Ms. Berkel.

 4      Q.  At the bottom of 409 or 0409, there's a

 5 heading, "Providers."  Do you see that?

 6      A.  Heading?  A heading?

 7      Q.  Well, it's a stranded heading.

 8      A.  Yes.

 9      MR. KENT:  I'm sorry.  What page?

10      MR. STRUMWASSER:  0409, at the bottom, second to

11 last line.

12      Q.  And then on the top of 410, we have some

13 bullets, right?

14      A.  Yes.

15      Q.  The sixth bullet is "Resolution tools are

16 ineffective."  Do you see that?

17      A.  I do.

18      Q.  Seventh bullet, "Our response to rework has

19 been unacceptable," do you see that?

20      A.  I do.

21      Q.  Do you disagree with Ms. Berkel on those two

22 points?

23      MR. KENT:  Objection, no, foundation.

24      THE COURT:  If he knows.

25      THE WITNESS:  That's what she says.  I literally
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 1 don't know what resolution tools were in effect and

 2 what was the meaning behind that.

 3          "Our response to rework has been

 4 unacceptable," without understanding the context, I

 5 can't tell what she's talking about.

 6          I can say from a PLHIC PPO perspective, I

 7 don't have any reason to agree with that specifically.

 8 But I don't totally recall the context of this -- of

 9 this document.

10      MR. STRUMWASSER:  Q.  Well, specifically with

11 respect to a PLHIC PPO perspective, do you have any

12 basis to disagree?

13      A.  Yes, in the sense that I didn't see any issue

14 with the operating metrics, again, on rework that would

15 cause me concern that things were out of the normal.

16      Q.  And precisely what rework metrics did you look

17 at?

18      A.  I looked at Ms. Berkel's rework metrics from

19 the CDI review period, which I believe was June '06

20 through May of '07.  And then I looked at some

21 statistics metrics from third and fourth quarters of

22 '07 regarding reworks that were reports given to the

23 CDI.

24      Q.  The first of those, Ms. Berkel's numbers,

25 those are in evidence here, right?  Those are exhibits



20369

 1 here?

 2      A.  Yes.

 3      Q.  What were the second group?

 4      A.  They were -- I don't know what the purpose --

 5 they were quarterly reports that were due to the CDI,

 6 and I don't know for what reason.  But it gave rework

 7 in those reports.

 8      Q.  Mr. McNabb, are you confident that you looked

 9 at any metrics that measured performance specifically

10 with regard to reworks?

11      MR. KENT:  Objection, vague.  Are you saying

12 reworks out by themselves or reworks as part of a

13 larger universe?

14      MR. STRUMWASSER:  That's exactly why I said

15 specifically reworks by themselves, how the company

16 processed the population of claims that were reworked.

17      THE WITNESS:  I believe the metrics were

18 considered to be all claims that include reworks and

19 new day.

20      MR. STRUMWASSER:  Q.  So the answer is no,

21 correct?

22      A.  Specifically, the answer -- to reworks, the

23 answer would be no.

24      Q.  And with regard to the metrics that you did

25 look at, what specific metrics did you look at?
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 1      A.  I looked at claim turnaround time for 10 and

 2 20 days for the audit period.  I looked at turnaround

 3 time in the CDI reports in third and fourth quarter for

 4 30-day.  And then I looked at CPA and UCPA for a

 5 24-month period for California PPO from January '06

 6 through December '07.

 7      Q.  Help us with the record.  "CPA" as in

 8 certified public accountant.  And what was the second

 9 abbreviation?

10      A.  Claims payment accuracy.

11      Q.  That's "CPA"?

12      A.  Yes.

13      Q.  And I thought you gave us a second --

14      THE COURT:  "U."

15      THE WITNESS:  UC- -- underpayment claims accuracy.

16      MR. STRUMWASSER:  Q.  That's all you looked at,

17 right?

18      A.  Yes, yes.

19      Q.  And on that basis, you are prepared to say

20 that Ms. Berkel's statement "Our response to rework has

21 been unacceptable" is incorrect; is that right?

22      A.  Yes, that's correct.  I didn't see any direct

23 impact telling me that there was a problem to PLHIC.

24      MR. STRUMWASSER:  Let me show a copy of 5323, your

25 Honor.
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 1      Q.  Mr. McNabb, have you seen this document

 2 before, Exhibit 5323?

 3      A.  I may have, but I don't recall at this point.

 4      MR. KENT:  Other than last Monday, when you

 5 questioned him for about five pages and then -- and

 6 note for the record that the last document, 627, we

 7 spent somewhere between 10 and 20 pages of testimony

 8 last week on that.  We don't seem to be moving forward

 9 very quickly.

10      THE COURT:  I assume it's a different issue.  Go

11 ahead.

12      MR. STRUMWASSER:  Q.  On the first page, "Key

13 Message Points," the second bullet, "We underestimated

14 how difficult it would be to integrate business and

15 products without affecting customers and providers.

16 Our mistakes have cost us goodwill and credibility in

17 California."

18          The period in which this document is being --

19 is addressing -- well, first of all, do you know what

20 period it's addressing?

21      A.  Well, I see this document has been dated

22 July 5th, '07.  That's all I can tell, all that I can

23 see.

24      Q.  Mr. McNabb, did you examine any metrics that

25 would indicate that PacifiCare had lost goodwill and
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 1 credibility in California?

 2      A.  I didn't look at any operational metrics that

 3 would measure goodwill.

 4      Q.  And is it -- would you agree that it is

 5 possible, then, for the company to have lost goodwill

 6 and credibility in California, notwithstanding the

 7 metrics that you looked at?

 8      MR. KENT:  Objection, calls for speculation.

 9 Anything's possible.

10      THE COURT:  Sustained.  Rephrase.

11      THE WITNESS:  I don't know how to answer that.

12      MR. STRUMWASSER:  There's no question pending.

13      THE COURT:  He needs to rephrase it.

14      MR. STRUMWASSER:  Q.  Are the metrics that you

15 looked at inconsistent with California -- with

16 PacifiCare and United having lost goodwill and

17 credibility in California?

18      A.  No, they're not inconsistent.  They don't

19 measure goodwill.  The operational metrics I reviewed

20 do not measure goodwill.

21      Q.  Well, I understand that you didn't look at a

22 metric called "goodwill."

23          My question really is -- and I'm sorry for not

24 being more clear on this.  Would you expect the metrics

25 you did look at to be impacting aspects of service that
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 1 would affect goodwill?

 2      A.  Yes, the operational metrics would have --

 3 depending on how you measure goodwill, which we could

 4 speculate on a little bit, but good operational service

 5 would have an impact on goodwill.

 6      Q.  Second page of this exhibit, Mr. McNabb, under

 7 "CDI Market Conduct Exams (PLHIC/UHIC) - Key Issues,"

 8 do you see that?

 9      A.  Yes.

10      Q.  And it says that there's an on-site audit

11 scheduled for July 24th, postponed from July 9.  That

12 was to be at Cypress, right?

13      A.  I assume so.

14      Q.  "Based on pre-exam discussions and current

15 internal rework, we anticipate problems with the

16 following key issues."

17          And there are then five bullets which you can

18 review here yourself.  Do you see those?

19      A.  Yes.

20      Q.  Is this an example of an internal document

21 that reflects PacifiCare/United directly and timely

22 addressing these challenges?

23      A.  Yes.  I can say it shows me they had awareness

24 here.  It doesn't necessarily say exactly what's

25 happening, but it does point out areas and issues for
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 1 discussion.

 2      Q.  And so may I assume that this document does

 3 not change any of the opinions you've expressed in this

 4 case?

 5      A.  No, it does not.

 6      Q.  Mr. McNabb, do you recall seeing any

 7 statements by senior United personnel to the effect

 8 that everyone involved underestimated the complexity

 9 and degree of difficulty of the integration?

10      A.  Yes, I recall conversations.

11      Q.  Do you think that was true?

12      A.  I -- you know, I would say there's evidence

13 that projects and assumptions around projects and how

14 they executed changed.  Budgets changed.  I mean,

15 budgets were originally estimated at one level and then

16 revised upward.  That would indicate that assumptions

17 changed.  They changed direction on a few issues.

18          I don't know that I would understand that that

19 was a size and complexity issue.  For PPO, other than

20 changing some strategies, I wouldn't necessarily say it

21 was size-related.  Clearly in the discussions in

22 reviewing the HMO platform discussions, the hurdles and

23 the risks around that platform were bigger than what

24 they originally assumed.

25      Q.  But the hurdles and risks around the PPO
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 1 platform were not bigger than they assumed

 2 originally -- that was initially.

 3      A.  It's hard for me to describe "big."  That

 4 decision, to me, was based on risk and how to manage

 5 risk, was my assumption there.

 6      Q.  Now, actually, I never asked you about the

 7 size of the integration; I asked you about the

 8 complexity and degree of difficulty.

 9          Do you disagree that everyone involved

10 underestimated the complexity and the degree of

11 difficulty of the integration?

12      MR. KENT:  Objection, vague.

13      THE COURT:  I'll allow it.

14      THE WITNESS:  I don't really know how to answer

15 that other than if you -- to look for some objective

16 metric that budgets did get revised.  So if you want to

17 interpret that complexity required more resources, then

18 I would say they -- the budgets were increased in areas

19 where necessary.

20      MR. STRUMWASSER:  Q.  And in fact, the budgets

21 overall were increased, right?  I mean, it's not like

22 half went up and half went down.  The overall changed

23 direction was budgets got bigger over time, right?

24      A.  I believe in the ones that I looked at, there

25 was more money required in some areas.
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 1      Q.  And independent of that, some undertakings

 2 were deemed to be so complex that original plans had to

 3 be abandoned, correct?

 4      MR. KENT:  Objection.  Are we using "undertakings"

 5 in the sense of the document or something --

 6      THE COURT:  Sustained.

 7          You need to rephrase.  We have something here

 8 we call "undertakings."  I don't think that that's --

 9      MR. STRUMWASSER:  Yeah, and I understand.  I'm

10 just working on it.

11      Q.  And so independent of the budget issue, some

12 of the integration projects proved to be so complex

13 that they were abandoned, correct?

14      A.  No, I wouldn't use -- I don't like the word

15 "abandoned."  They changed their approach is maybe the

16 way I would phrase it.  So to solve a problem, they

17 changed an approach.

18      Q.  There was a project to migrate PLHIC claims

19 paying from RIMS to UNET, right?

20      A.  Right.

21      Q.  And that project was abandoned, right?

22      MR. KENT:  Objection, argumentative at this point.

23      THE COURT:  Close.

24      MR. KENT:  Change?

25      THE COURT:  I'll allow it, but it's getting close
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 1 to arguing with the witness.

 2      THE WITNESS:  They picked a different -- yes, they

 3 picked a different approach to solve the problem of how

 4 to service California PPO.

 5          So I want to be clear that I don't agree with

 6 the word "abandoned" because that, to me, is by default

 7 failure, and I don't agree that it was a failure.  They

 8 solved the objective in a different way.

 9      MR. STRUMWASSER:  Q.  They were going to pay PLHIC

10 PPO claims on UNET, right?

11      A.  Yes.

12      Q.  And they never wound up building the facility

13 to do that, did they?

14      A.  No.  And as I discussed last week, I think

15 that was -- the approach they took was a good approach.

16      Q.  And that decision was made in part because of

17 the complexity of building that facility, correct?

18      A.  Complexity, cost, risk, and really -- and for

19 a benefit that could be solved and achieved in a

20 different way.

21      Q.  So complexity, cost, and risk were all things

22 that were underestimated going in, correct?

23      A.  Yes, I would agree with that with RIMS.

24      MR. STRUMWASSER:  Showing the witness a copy of

25 546 in evidence, your Honor.
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 1      Q.  Mr. McNabb, you've seen Exhibit 546 before,

 2 right?

 3      A.  Yes, I have.

 4      Q.  You testified about it here, right?

 5      A.  Yes.

 6      Q.  Turn to Page 8118, please.  We have at the

 7 bottom an e-mail from James Frey, right?  That's where

 8 it starts.

 9      A.  Yes.

10      Q.  Then on the top of 8119, we have a discussion

11 of some things including the broker survey, right?

12      A.  That's right.

13      Q.  And then we have a heading about mid page, "My

14 Requests"; do you see that?

15      A.  Yes.

16      Q.  Item 4, "I wonder if a black belt (or the

17 like) is needed to 'reintegrate'

18 PacifiCare" -- "reintegrate" is in quotation

19 marks -- "as the first time around seems to have left a

20 lot of holes."

21          Do you see that?

22      A.  I do.

23      Q.  Are you familiar with the term "reintegrate"?

24      MR. KENT:  Objection.  This is an undue use of

25 time.  We've spent -- Mr. Strumwasser spent about 12
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 1 pages, question and answer, on this document with this

 2 witness before.  We went over this issue of

 3 reintegration ad nauseam with this witness.

 4          We're not moving very -- we are not -- we are

 5 moving, at best, sideways, but I think actually maybe

 6 backwards on day five of this gentleman's

 7 cross-examination.

 8      MR. STRUMWASSER:  I questioned the witness about

 9 the broker survey.  I'm not asking questions about that

10 now.  I'm asking about the bottom of the last page.

11      THE COURT:  Overruled.

12      MR. KENT:  We -- we --

13      MR. STRUMWASSER:  Q.  Do you see that bullet --

14 that Item No. 4, sir?

15      A.  Yes.

16      Q.  My question was, are you familiar with the

17 word -- with the term "reintegrate"?

18      A.  In my experience, I have not seen that word

19 before.

20      Q.  Now, you've seen other documents, internal

21 PacifiCare documents from the '07-'08 period in which

22 the word "reintegrate" was used, correct?

23      A.  I believe I have seen it used in other

24 documents.

25      Q.  And is it your understanding that Ms. Berkel
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 1 was in fact authorized to proceed with the

 2 reintegration?

 3      MR. KENT:  Objection, no foundation, calls for

 4 speculation.

 5      THE COURT:  If you know.

 6      MR. KENT:  Now we're proceeding with something

 7 that there doesn't seem to be any definition or

 8 consistent use of the term.

 9      THE COURT:  Overruled.

10      THE WITNESS:  I don't know how to answer that

11 question because it's my -- if my memory serves me

12 correct, when she was using the word "reintegrate," it

13 did not mean what she wrote.

14          And if you go with the definition that

15 "reintegrate" means start over, I can't agree with that

16 word or that that's what it was being utilized --

17 that's how it was being used in the memo at the time.

18      MR. STRUMWASSER:  Q.  So you understood the word

19 "reintegrate" in the documents you saw to be start over

20 and replicate or redo the integration, correct?

21      MR. KENT:  Objection, misstates the prior

22 testimony.  The witness was asked this very question.

23      THE COURT:  Sustained, sustained.  He didn't say

24 that.

25      MR. STRUMWASSER:  Q.  What did you understand the
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 1 word "reintegrate" to mean in the documents you saw?

 2      A.  Well, when I reviewed originally -- and I had

 3 never seen the word used before.  So I assumed it meant

 4 start over.  And then I did further investigation of

 5 what, in that case, Ms. Berkel was talking about.

 6          And I didn't find any applicability of

 7 starting over with PLHIC.  I can't recall -- we'd have

 8 to go back to the document to recall anything further

 9 regarding it.  But that's what I recall.

10      Q.  And the investigation you conducted consisted

11 of what?

12      A.  Looking at her testimony to understand what

13 she meant in some of the documents.

14      Q.  Do you recall what specifically she said about

15 what she meant that led you to this conclusion?

16      A.  I can't recall at this point.  My only

17 take-away and what I remember today is that she was not

18 referring to starting over, nor did I see any evidence

19 that would indicate anything within PLHIC be started

20 over.

21      Q.  Do you know what in fact -- what is your

22 understanding of what she in fact was doing in a

23 reintegration?

24      A.  All I can recall is I believe she was

25 referring to HMO, some activities in HMO.  And that's
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 1 all I can recall today.

 2      Q.  And what were they doing in HMO?

 3      A.  I cannot recall.

 4      Q.  If I told you that Mr. McMahon -- strike that.

 5          Do you recall seeing testimony that

 6 Mr. McMahon himself didn't know what "reintegrate"

 7 meant?

 8      A.  No.  I didn't review Mr. -- I don't believe I

 9 reviewed Mr. McMahon's testimony.

10      Q.  Do you recall seeing that Mr. Wichmann said he

11 didn't know, on testimony here, what "reintegrate"

12 meant?

13      A.  I believe I've heard that.

14      Q.  If in fact Ms. Berkel was proceeding with a

15 reintegration and both Mr. McMahon and Mr. Wichmann

16 testified they didn't know what "reintegration" meant,

17 does that have any implications to you for the quality

18 of the management of the integration during that

19 period?

20      MR. KENT:  Objection, no foundation.  We're still

21 unclear what Ms. Berkel may have meant or didn't mean.

22 And now we're asking him to conclude the fact that two

23 other witnesses didn't know what she meant by that

24 word, or that word in the abstract meant that we're

25 going to draw some kind of conclusion?  Seems like no
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 1 foundation at all, your Honor.

 2      THE COURT:  Can you read the question back.

 3          (Record read)

 4      THE COURT:  I'm going to have to sustain the

 5 objection because there's no definition of

 6 "reintegrate" at this point.

 7          Do you mean start over or --

 8      MR. STRUMWASSER:  That's my point.  I don't need a

 9 definition.  The point I would like to explore here is

10 whether, when a senior VP is engaged in a project --

11 we can call it "X"; it doesn't matter what X is -- and

12 her boss and her boss's boss testify, "I don't know

13 what X is," I think that has implications for

14 management.  I want to know whether the witness does

15 too.

16      THE COURT:  So disregarding the meaning of

17 "reintegrate"?  She said she reintegrated?  No, I'm

18 sustaining the objection.

19          You can rephrase, but it doesn't make any

20 sense.

21      MR. STRUMWASSER:  Q.  Setting aside the word

22 "reintegrate" for a second, let's say that Ms. Berkel

23 was undertaking a project; we will call it "X."  And

24 it's approved, and she goes ahead with it.  And her

25 boss and her boss's boss testify they knew that she was
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 1 doing X, and they didn't know what X meant.

 2          Does that have any implications to you for the

 3 quality of management of the integration, assuming X is

 4 an integration project?

 5      MR. KENT:  Objection, calls for speculation.  I

 6 mean, if X was having her car washed, is that what

 7 we're after?

 8      THE COURT:  He said at the end that it was

 9 something to do with integration.  I'll allow it.

10          He's an expert.  If he doesn't know, he can

11 take care of himself.

12      THE WITNESS:  No, I don't think it's -- has any

13 implication for management because when I reviewed it

14 on my own merit, I didn't find any evidence of what

15 we're calling a "reintegration," so I can't explain

16 what Ms. Berkel meant by it.  I think she's testified

17 by it.

18          But as far as PLHIC, it didn't have any

19 meaning or evidence to me that anything regarding

20 reintegration ever existed for PLHIC.  So I can't say

21 that it would have had an impact on management.  I

22 think it's more around what Ms. Berkel meant by it,

23 which I believe she's testified on.

24      MR. STRUMWASSER:  Q.  Mr. McNabb, in your

25 experience with integration, is it common to see senior
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 1 executives of a company a year, year and a half into

 2 the integration complaining that the integration seems

 3 to have left a lot of holes?

 4      A.  I can't recall using the term "left a lot of

 5 holes."  On large integrations, particularly in this

 6 period of time, I think it's fair to say that

 7 executives are working at trying to smooth out the

 8 operations.  In my experience, in year two of a large

 9 integration, there are a lot of issues still occurring,

10 which could go to years three and four.

11          So, yes, I would say we cannot -- if we can

12 just pick some different words; executives are working

13 on issues.

14      MR. KENT:  Your Honor, is it -- you're going to

15 take a -- any kind of break or --

16      THE COURT:  Sure, we can take break.

17          You want to take a break?

18      MR. STRUMWASSER:  Yeah.  I'm almost done with this

19 document.  I would just like to finish, unless somebody

20 feels a less-than-casual need.

21      THE COURT:  Can we finish the document?

22      MR. KENT:  Yes.

23      THE COURT:  All right.

24      MR. KENT:  It was a casual question.

25      MR. STRUMWASSER:  Thank you, Mr. Kent.
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 1      Q.  Sir, on the bottom of 8116, the first page, we

 2 have an e-mail from Mr. Cronin and, continuing on to

 3 8117, a long list of issues that he sees.  It goes down

 4 about two-thirds of the page, right?

 5          And then in the next paragraph to the list, he

 6 says, "All that need" -- "All that was undone needs to

 7 be redone to get this back in line."

 8          Do you see in the paragraph that begins "I

 9 believe"?

10      A.  I do see that.

11      Q.  Is it your experience -- in your experience,

12 is it common to have a senior executive complain that

13 all that was undone during the integration needed to be

14 redone?

15      A.  I can't say that I've heard those words

16 before.  But I would say it is in my experience that

17 there are issues at this point in times still, is a

18 valid assumption.

19      MR. STRUMWASSER:  Okay.  That's a good place, your

20 Honor.

21      THE COURT:  All right.

22          (Recess taken)

23      MR. STRUMWASSER:  Q.  Mr. McNabb, do you have your

24 copy of 5265 up there?

25      A.  I can look.
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 1      MR. STRUMWASSER:  I have another copy in here for

 2 anybody.

 3      THE COURT:  I don't believe I have one.

 4      MR. STRUMWASSER:  Q.  Feel free to take whatever

 5 look you want.  But my question for you regards 1939,

 6 the second page.

 7      A.  Okay.  Can I just scan it really quickly?

 8      Q.  Sure.

 9      A.  Okay.

10      Q.  On Page 1939, under the heading "Integration

11 Speed, Savings, Quality, Pick Two.  We missed on

12 Quality," the fourth bullet down.  "A full inventory of

13 each function's accountability was not defined prior to

14 work redirection.  In the name of synergies, it was

15 speed to move then clean which is still in progress" --

16 "process."  Excuse me.

17          Do you agree that a full inventory of each

18 function's accountabilities was not defined prior to

19 work redirection?

20      A.  If I'm understanding this, I don't know if I

21 can agree or disagree.  I believe Ms. Berkel was

22 referring to HMO, which did have some process issues.

23 So in that -- I didn't go and look specifically at what

24 process issues they were having.

25      Q.  You see the three sub-bullets under that
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 1 bullet?

 2      A.  Yes.

 3      Q.  Is it your testimony that all three of those

 4 bullets -- sub-bullets refer only to HMO issues?

 5      A.  Well, we -- not necessarily.  We know that

 6 it's referring to some point of service here.  And

 7 there is discussion of capitation.  As we've discussed

 8 before, we know there were some group services that had

 9 issues, and those had some impact in some way on PLHIC.

10      Q.  How about fee schedule maintenance?  That had

11 impact on PLHIC, too, didn't it?

12      A.  It could have, but I don't know specifically

13 in this memo if it did or did not.

14      Q.  But you do know specifically that it had

15 impact on PLHIC generally?

16      A.  There were fee-schedule issues.  I don't know

17 if it has to do with this memo, but I know during

18 recontracting there were some fee-schedule cleanup

19 activities that went -- that had to deal with -- at

20 some point during the CTN recontracting.

21      Q.  That had to do with PLHIC, correct?

22      A.  Yes.

23      Q.  And there were claims overpayment recovery

24 issues, correct?

25      MR. KENT:  Objection, vague.
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 1      THE COURT:  Overruled.

 2      THE WITNESS:  I don't know how to respond to the

 3 word "issues" here, or claims payment.

 4      MR. STRUMWASSER:  Q.  Well, okay.  We go back up

 5 to the first level, inventory -- first-level bullet,

 6 rather, "A full inventory of each function's

 7 accountabilities was not defined prior to work

 8 reduction [sic].  In the name of synergies, it was

 9 speed to move then cleanup [sic] which is still in

10 process."

11          You understand these are items that were sped

12 up and are now being cleaned up?

13      MR. KENT:  Objection.  I think Counsel misspoke.

14 He said "reduction."  I think --

15      MR. STRUMWASSER:  "Redirection."  Thank you.

16      THE WITNESS:  Would you repeat the question,

17 please.

18      MR. STRUMWASSER:  Q.  Well, you know what, let me

19 just -- do you understand the list -- the three

20 sub-bullets to represent examples of work that has to

21 be cleaned up and is still in process?

22      A.  My interpretation is that this has to do with

23 some process issues, according to the major bullet

24 point.  But it's a list of discussion points.  And

25 that's all I can tell.
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 1      Q.  Do you agree that there were claims

 2 overpayment recovery process issues that affected PLHIC

 3 business?

 4      MR. KENT:  Objection, vague.  The ones that

 5 Ms. Berkel is specifically identifying here?  Because

 6 if that's the question, then there's no foundation.  Or

 7 more generally?

 8      MR. STRUMWASSER:  That isn't the question.  I'm

 9 asking whether he agrees --

10      Q.  I'm asking you whether you understand there to

11 have been claims overpayment recovery process issues

12 that affected PLHIC?

13      A.  I am not aware of any claims payment or

14 overpayment process issues, meaning with the word

15 "issue" highlighted here.  There may have been, but

16 there was nothing from an issue that stood out of the

17 norm to me in my review.

18      Q.  Do you understand there to have been claim

19 overpayment process -- claim overpayment recovery

20 processes that were still being cleaned up in 2007?

21      A.  Well, that's what Ms. Berkel's saying here.  I

22 just don't know what it's pertaining to.

23      Q.  So you don't know one way or the other whether

24 it pertains to PLHIC?

25      A.  Related to PLHIC, I didn't see anything that
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 1 surfaced that would be, in my definition, of an issue

 2 out of the norm.  I'm aware of discussions what to do

 3 with overpayments.  But I don't recall anything

 4 specifically regarding reworking the process in a

 5 material way for PLHIC, that I can recall.

 6      Q.  What exactly did you do to investigate the

 7 claims overpayment recovery process?

 8      A.  I reviewed testimony regarding overpayments as

 9 far as, you know, how they dealt with them and from a

10 management-decision perspective, you know, whether to

11 go after recoveries or not or let them stand.

12      Q.  Do you recall discussions about whether to go

13 after -- do you recall seeing evidence of discussions

14 about whether to go after recoveries prior to the

15 actual going after the recoveries?

16      A.  I don't recall specific timing of those

17 conversations.

18      Q.  Can you name any of the recovery vendors that

19 United has used?

20      MR. KENT:  Objection, vague as to time.

21      MR. STRUMWASSER:  Anytime.

22      THE WITNESS:  I did at one point know names of

23 recovery vendors.  I can't recall the name of them

24 today.  But I may have seen one or two in discussions.

25      MR. STRUMWASSER:  Q.  Does the name Johnson &
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 1 Rountree refresh your recollection?

 2      A.  Not that can I recall.

 3      Q.  In that same bullet, "claim dependent

 4 correspondence routing," do you recall there having

 5 been issues regarding claim dependent correspondence

 6 routing that affected PLHIC business?

 7      A.  I can't recall specifics to this point right

 8 now, today.

 9      Q.  But can you say one way or the other whether

10 or not claim dependent correspondence routing issues

11 affected PLHIC?

12      A.  I can't recall anything regarding claim

13 dependent correspondence routing today.

14      Q.  How about preexisting condition claims

15 adjudication?  Do you see that in the same bullet?

16      A.  I do.

17      Q.  Do you know whether or not there were any

18 preexisting claims adjudication issues that affected

19 PLHIC?

20      A.  I may have recalled reading something

21 regarding preexisting conditions.

22      Q.  Affecting PLHIC?

23      A.  I can't recall if it was PLHIC related.

24      Q.  Now, going back to the first-level bullet, do

25 you know whether it is true that a full inventory of



20393

 1 each function's accountabilities was not defined prior

 2 to work redirection?

 3      A.  Again, if this -- I believe this is referring

 4 to HMO, and I do not know the answer to that question.

 5      Q.  But regardless of whether it's referring to

 6 HMO or not, you don't know the answer to that question?

 7      A.  No, I don't.  And I -- getting back to PLHIC,

 8 I don't think process was impacting PLHIC at the time

 9 because I don't believe there were any major process

10 changes on PLHIC during this period.

11      Q.  And, Mr. McNabb, if in fact it was the case

12 that a full inventory of each function's

13 accountabilities was not defined prior to work

14 redirection and that observation was true for work that

15 affected PLHIC, would that have any implications for

16 any of the opinions you've offered in this case?

17      A.  Hypothetically, if this were true for PLHIC, I

18 would need more information.

19      Q.  What more information would you need?

20      A.  I would want to know if the lack of

21 documentation here warranted operational problems due

22 to the integration.

23      Q.  And you don't know that today?

24      A.  We're talking hypothetically.

25      Q.  You don't know whether there were operational
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 1 problems due to the integration arising out of the

 2 absence of a full inventory of each function's

 3 accountability having been defined prior to work

 4 redirection?

 5      MR. KENT:  Objection, vague.  Again, is this a

 6 hypothetical or is this about the reality of the

 7 integration?

 8      MR. STRUMWASSER:  That's a question -- it's a

 9 question as to the basis of his current opinion.

10      THE COURT:  All right.

11      MR. KENT:  Well, you've asked him lots and lots of

12 hypotheticals that I assume had something to do with

13 his opinion because I was just -- maybe I was guessing,

14 and incorrectly, that they were somehow relevant to the

15 case.

16          But again, the problem is we have

17 hypothetical, hypothetical, hypothetical, and then we

18 have a question that it's unclear whether it's still a

19 hypothetical.  And that seems grossly unfair.

20      THE COURT:  Can you read the question back.

21          (Record read)

22      THE COURT:  It's not a hypothetical.  I'll allow

23 it.

24      THE WITNESS:  I don't know.

25          Could you read it back to me one more time?
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 1          (Record read)

 2      THE COURT:  I know they're all words in English,

 3 but I can see that it might be a problem trying to put

 4 it all together.

 5          Can you rephrase.

 6      MR. STRUMWASSER:  Sure.

 7      Q.  We have an observation here that a full

 8 inventory of each function's accountabilities was not

 9 defined prior to work redirection, right?  I'm just

10 trying to break it up for us.

11      A.  Yes.

12      Q.  And your testimony is, so far as you know, the

13 only things for which that was true were HMO issues,

14 right?

15      MR. KENT:  Other than what he's already testified

16 about three minutes ago, four minutes ago about

17 eligibility?

18      MR. STRUMWASSER:  Well, I mean, that is part of

19 the problem here.  Let me withdraw the question.

20      Q.  You have agreed that there were eligibility

21 issues that appeared to have functioned from the

22 absence of a full inventory of each function's

23 accountabilities not being defined prior to work

24 redirection, correct?

25      A.  Yes.
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 1      Q.  And you don't dispute that there were claim

 2 overpayment recovery issues; you just don't know

 3 whether they affected PLHIC, correct?

 4      A.  To be clear, yes, under the heading that there

 5 is an issue.  There is always overpayment recoveries as

 6 a normal operating process.  I don't know what the

 7 definition of "issues" is here, necessarily.

 8      Q.  Okay.  And you also agreed that there were fee

 9 schedule maintenance -- I'm trying to pick a neutral

10 term -- problems, things that were still in process,

11 that affected PLHIC, correct?

12      A.  Yes.

13      Q.  And you have no basis to dispute the

14 proposition that that is an example of the absence of a

15 full inventory of each function's full accountabilities

16 not being defined prior to work redirection?

17      MR. KENT:  Objection, no foundation.  The only

18 testimony we had was Ms. McFann talking about that the

19 fee schedule maintenance issues that she became aware

20 of had to do with legacy PacifiCare processes.

21      MR. STRUMWASSER:  Your Honor, can we have an

22 understanding here?  When I ask the witness a question

23 along the lines of, "You don't have any information..."

24 an objection that "No foundation because Ms. McFann

25 gave some testimony" is, at best, not an appropriate
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 1 objection?

 2      THE COURT:  Yes.

 3      MR. KENT:  Then the question is argumentative and

 4 no foundation.

 5      THE COURT:  All right.  I'm going to allow the

 6 question.

 7          Do you understand the question?

 8      THE WITNESS:  Restate the question again, please.

 9          (Record read)

10      MR. STRUMWASSER:  Let me restate it.

11      Q.  And you have no basis to dispute the

12 proposition that the fee-schedule maintenance issues

13 that affected PLHIC were a product of the absence of a

14 full inventory of each function's accountabilities

15 having been defined prior to work redirection?

16      A.  I'm going to say yes, I have no basis.  I did

17 not audit the processes that we're discussing here from

18 a process and a documentation standpoint.

19          However, I want to be clear that I did look

20 that -- I did not believe, in PLHIC, there were

21 necessarily any process changes during this period of

22 time, which meant that the process, as it stood at that

23 point, was the same process pre-merger.

24      Q.  Okay.  So as far as you know, there was no

25 change in process associated with claim overpayment
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 1 recoveries?

 2      A.  I have no reason to believe there is -- or

 3 there was at the time.  I did not look at the process

 4 documentation at that point.

 5      Q.  Now, you do know that there were process

 6 changes associated with claim dependent correspondence

 7 routing, correct?

 8      A.  I can't recall specifics there.

 9      Q.  Well, wasn't claim dependent correspondence

10 routing outsourced after the acquisition to Lason?

11      A.  I would have to get to a specific document or

12 process to understand what we're talking about here,

13 what aspects of the process.

14      Q.  Mr. McNabb, the entirety of the mailroom

15 function was outsourced to Lason, was it not?

16      A.  Correct.

17      Q.  And that would have included claim dependent

18 correspondence, correct?

19      A.  Yes.  There's more to dependent processing,

20 though.  That's my question.  When you -- I just want

21 to be specific that it also impacts claim adjudication.

22 It also can affect eligibility.  So I would want to see

23 what we're talking about specifically for what parts of

24 a process we're talking about.

25          So when you specifically say "mailroom," I
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 1 understand that.  But there may be more processes

 2 beyond Lason.

 3      Q.  And didn't you testify in your direct and

 4 refer in your report to the fact that, when United came

 5 in, they automated correspondence routing?

 6      A.  Yes, I did.

 7      Q.  And so claim correspondence routing had been

 8 manual, and it was now automated and outsourced,

 9 correct?

10      A.  Yes.

11      Q.  And fee-schedule maintenance was also modified

12 after the acquisition, was it not?

13      MR. KENT:  Objection, vague.  For PLHIC?

14      MR. STRUMWASSER:  Yes.

15      THE WITNESS:  There were some changes made for fee

16 schedule.

17      MR. STRUMWASSER:  Q.  You referenced the CTN

18 termination on Page 4 of your report, correct?

19      A.  Yes.

20      Q.  And you -- you were talking there about Blue

21 Shield's termination of United's access to the CTN

22 network, right?

23      A.  Yes.

24      Q.  Now, the CTN network had nothing to do with

25 PacifiCare-contracted doctors, right?
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 1      MR. KENT:  Objection, vague.

 2      THE COURT:  Did you understand the question?

 3      THE WITNESS:  Not really.

 4      MR. STRUMWASSER:  All right.  I'll rephrase it.

 5      Q.  PacifiCare had a network, right?

 6      A.  Yes.

 7      Q.  And the PLHIC members were being served

 8 through that network, right?

 9      A.  Correct.

10      Q.  And the CTN termination did not alter that

11 fact, did it?

12      A.  There were some modifications, updates to the

13 contracts or errors corrected as part of the updating

14 process.  So it's not -- they weren't totally untouched

15 in that -- in that CTN updating or recontracting

16 effort.

17      Q.  What kinds of modifications and updates to the

18 contract are you talking about?

19      A.  Specifically, there were updates with

20 demographic information.  They did a comparison between

21 what was sitting on CTN and what was compared to PLHIC.

22 And there were modifications made based on when there

23 was a disagreement between the two systems, what -- to

24 go out and get updated information or to go investigate

25 which was correct.
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 1      Q.  Specifically what you're pointing out is that

 2 at one point United went out and got the CTN

 3 demographic data, brought it into NDB, correct?

 4      A.  Correct.

 5      Q.  And then it fed it down to RIMS, right?

 6      A.  Yes.

 7      Q.  And that process corrupted some of the RIMS

 8 records, right?

 9      A.  There were issues later, but I'm referring

10 specifically to the early-on process of cleansing the

11 data from -- in-sourcing it from CTN.

12      Q.  The fact is that, before the merger, the

13 PacifiCare -- the PLHIC members were getting serviced

14 by PacifiCare network providers, and those providers

15 were, by and large, being -- their claims were being

16 paid, right?

17      A.  I would assume so.

18      Q.  And there was nothing about the CTN

19 termination that altered that fact, right?

20      A.  As I said earlier, there was some cleaning up

21 of data.  There was also what I would call some "gap

22 providers" that CTN had that I think also had some

23 downstream implication to RIMS.

24          But other -- yeah.  So --

25      Q.  By definition, the gap providers were people
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 1 who had been served by CTN and were not covered by the

 2 PacifiCare network, right?

 3      A.  Yes.

 4      Q.  So the people for whom there were gap-provider

 5 issues were the United members, not the PacifiCare

 6 members, correct?

 7      A.  Yes.

 8      Q.  Do you recall anybody saying that by

 9 definition the CTN transition had only nominal impact

10 on PLHIC?

11      A.  I can't recall at this point.

12          MR. STRUMWASSER:  Showing the witness a copy

13 of 5252 in evidence, your Honor.

14          And if I may, Mr. McNabb, let me just direct

15 your attention to Page 2.

16      Q.  Now, 5252 is actually one of the documents

17 listed in your Appendix C.

18          You recall looking at it?

19      A.  Yes.

20      Q.  And you saw Page 2, right?

21      A.  Yes.

22      Q.  And under the box, the second bullet says, "By

23 definition, nominal impact on PLHIC," right?

24      A.  Yes.

25      Q.  You understood that to mean that by definition
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 1 the CTN transition had nominal impact on PLHIC,

 2 correct?

 3      A.  Yes.

 4      Q.  And  in order to address the United members

 5 gap provider issue, you understand that United embarked

 6 upon a recontracting effort with respect to gap

 7 providers for the benefit of the United membership,

 8 right?

 9      A.  Yes, I agree with that.

10      Q.  It is your opinion that that was an

11 extraordinary effort in both time and size constraints,

12 correct?

13      A.  That is my opinion.

14      Q.  And is it your opinion that that exercise, the

15 exercise of recontracting for the United members, that

16 that had an impact on PLHIC?

17      A.  It had, I would say, if I can use the term

18 "indirect impact" in the need, long-term, to establish

19 a consistent single source of truth regarding provider

20 demographics.

21      Q.  Because of the desire to consolidate

22 operations across two different companies, right?

23      A.  Yes, taking the long-term view.

24      Q.  And the indirect impact you are describing was

25 a disruptive impact on PLHIC; would you agree?
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 1      A.  I wouldn't agree with the word "disruptive."

 2          It impacted -- it had an impact.  When you

 3 look across the integration effort, it took resources

 4 to recontract.  It took resources to get the single

 5 source of truth built.  There had to be an EPDE feed to

 6 RIMS, so it impacted in a resource perspective.  Issues

 7 happened, but they identified the issues and moved on.

 8          So -- yeah, I'm done.

 9      Q.  So let's talk about the size of the

10 recontracting.  You say in your experience that the

11 amount of recontracting that was involved was

12 unprecedented, right?

13      A.  Yes.

14      Q.  What is your experience with respect to

15 recontracting of providers?

16      A.  Well, my experience has been that I've never

17 seen a recontracting effort of that size, to start

18 with.  And my gut was, when I looked at this, that 12

19 months would have been a fair amount of time to

20 recontract.

21          Most of the contracts or the providers or the

22 payers I would work with do small portions or they do

23 very simplified renewals, you know, let's tweak a

24 contract from year to year.  Or it's a perpetual

25 contract and we just make adjustments as necessary.
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 1      Q.  And you just testified that in your experience

 2 12 months would have been more reasonable.  And I was

 3 asking you exactly what is the extent of your

 4 experience with provider contracting on behalf of

 5 plans?

 6      A.  My touch points are I review and do audits,

 7 claims payment accuracy reviews.  I look at the way

 8 claims or provider contracts are constructed.  I make

 9 recommendations to my client, given the fact of the

10 nature of what activities are happening at a certain

11 provider, how better to recontract.

12      Q.  Have you ever negotiated a provider contract

13 for a health insurance plan?

14      A.  Personally, no.

15      Q.  Have you directed people who are in the

16 business of negotiating provider contracts?

17      A.  Some of my team members have given

18 recommendations on how to modify a provider contract.

19      Q.  So they recommended about the process, but

20 they've never been responsible for actually negotiating

21 contracts, correct?

22      A.  My clients have never turned the purpose of

23 negotiation over to me or anyone in my company.

24      Q.  You reference thousands of doctors.

25          Do you know exactly how many thousands of
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 1 providers had to be recontracted from the CTN network?

 2      A.  Well, I don't recall the split between

 3 facility.  I mean, I think this chart shows that it was

 4 roughly 10,000, 9,000 overall.

 5      Q.  Are you aware of internal United documents

 6 that are in evidence in this case showing that there

 7 are only about 4,000 United gap providers that had

 8 claims activity in the prior year?

 9      A.  I might have seen something like that at one

10 point.

11      MR. STRUMWASSER:  I'm going to show the witness

12 675 and 676, and I think I'll need about ten more

13 minutes.

14      THE COURT:  I think I'm kind of getting to the end

15 of -- why don't we take this up when we come back.

16          What time do you want to come back?

17      MR. KENT:  How about 1:45?

18      THE COURT:  Is that all right?

19      MR. STRUMWASSER:  How about 1:30?

20      THE COURT:  I'm willing to come back at 1:30.

21      MR. KENT:  1:30?

22      THE COURT:  All right.  1:30.

23          Is that all right with you?

24      THE REPORTER:  Sure.

25      MR. STRUMWASSER:  And, your Honor, just for the
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 1 record,  I'm going to go ahead and distribute this so

 2 that the witness has it.

 3      THE COURT:  Sure.  That's fine.

 4      MR. KENT:  May I ask, how are we doing on time?

 5      MR. STRUMWASSER:  I don't have -- I don't have

 6 enough -- I don't have an estimate for you.

 7      MR. WOO:  How can that be?

 8      MR. STRUMWASSER:  How can that be?

 9      MR. WOO:  Yes.

10      THE COURT:  Do you want this on the record?

11      MR. KENT:  Yes.

12      THE COURT:  All right.

13      MR. STRUMWASSER:  That can be because I haven't

14 reviewed how many pages I've covered this morning and

15 how many I had coming in.

16      MR. KENT:  Maybe we -- maybe it would be -- given

17 those comments, maybe it would be more helpful that

18 maybe we have this discussion when we come back or

19 sometime this afternoon.  But we are on day five of

20 Mr. McNabb's cross-examination.

21      THE COURT:  And we're on Page 4 of his report?

22      MR. STRUMWASSER:  No.  I think we're further

23 along, but I'm happy to have that conversation later.

24      THE COURT:  All right.  We'll return at 1:30.

25          (Luncheon recess taken at 12:18 p.m.)
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 1                     AFTERNOON SESSION

 2                         ---o0o---

 3          (Whereupon, all parties having been

 4           duly noted for the record, the

 5           proceedings resumed at 1:35 p.m.)

 6      THE COURT:  All right.  We're back on the record.

 7      MR. KENT:  Before we start, resume the

 8 questioning --

 9      THE COURT:  On the record?

10      MR. KENT:  Yes, on the record.  We were starting

11 to have a conversation before we broke for the noon

12 hour about where we are in terms of completing

13 Mr. McNabb's testimony.

14      THE COURT:  Okay.  Where are we?

15      MR. STRUMWASSER:  Well, we are in the CTN section.

16 It's clear to us that we're not going to be able to

17 finish with Mr. McNabb this week.

18          We don't have any preference as to whether

19 next week should be Mr. McNabb still or Dr. Kessler.

20 Whatever they would like to do is fine with us.  And

21 that is our present projection.

22      MR. KENT:  Well, I'm going to try to control my

23 temper.  But I am -- well, there's no secret that CDI

24 has spent the last, roughly, year and a half trying to

25 make this a case about integration.  For the longest
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 1 time, we were promised that there would be some kind of

 2 causal connection linked up with all these theories.

 3 And here we are toward the end of live testimony and

 4 there still isn't any linkage.

 5          Now, I understand Mr. Strumwasser and the

 6 other CDI counsel are going to make some kind of

 7 arguments that, you know, the Court should disregard

 8 the actual undisputed evidence in the record; and

 9 that's fine, is their right.

10          And -- but I think the notion -- and the other

11 point is, even Mr. Boeving, their own integration

12 expert, admitted that there isn't any linkage between

13 the alleged violations in this case and any of these

14 so-called integration issues.

15          The notion that we should have this gentleman

16 here for more than two weeks -- I can't even believe

17 we're here the second week of cross-examination where

18 it's day after day, hour after hour of hypothetical

19 questions that have no base in the record, jumping back

20 and forth between hypothetical questions and questions

21 that are hypothetical/reality and not altogether clear

22 to any of us in this room what is really being asked.

23          This morning -- well, on Friday [sic] before

24 we started, before we got on the record, we had a

25 discussion about progress with Mr. McNabb's
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 1 examination.  The Court made a number of comments.  I

 2 thought that we were going to -- I had hoped that we

 3 were going to pick up the pace.

 4          What has happened in hindsight is we've

 5 actually gone backwards.  We spent much of this morning

 6 going over documents that Mr. McNabb already testified

 7 about in pages of transcript last week.  And now this

 8 notion that we are not going to even finish this week

 9 with his cross-examination, I am truly, truly amazed.

10      THE COURT:  Well, I can go back to my original

11 position that you need to put out in writing what

12 you're going to cover.  I do have some problems with

13 the continuing attempt to have their expert agree with

14 you, because it isn't going to happen.

15          Now, that's not to say you can't cross-examine

16 him on what he said.  But -- so that questions about

17 "Where did you find this material and how did you get

18 there?" is one thing.  But then trying to get him to

19 agree, you know, is somewhat time-consuming without

20 much probative value.

21          But that being said, Mr. Kent's objected, and

22 I've ruled on the objection both ways.  So I guess

23 that's where we are.

24          I really do think you need to pick up the

25 pace.  I know you're entitled to make a record.  I'm
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 1 not stopping you from doing that.  And you have to

 2 understand that I have read all this material.  I

 3 understand what it says.  I understand both

 4 Mr. Boeving's position and Mr. McNabb's positions.  And

 5 I think some of this is really not necessary.

 6      MR. STRUMWASSER:  I understand that, your Honor.

 7 And I appreciate that.

 8          Obviously, it is a brave lawyer, indeed, who

 9 says that, "I'm sure that the Judge got it," so I'm not

10 going do that.

11      THE COURT:  Well, you have a record beyond whether

12 the judge got it or not.  I have never had a problem

13 with that.  Okay?

14      MR. STRUMWASSER:  I appreciate that.  But I just

15 want to be clear.  I'm not -- when I ask a witness

16 whether he agrees with something, frequently it is not

17 to get him to agree with me but to get him to disagree

18 with me, or in expectation of that because -- and this

19 is just standard expert cross-examination.

20          You know, the witness says that the doctor

21 exhibited the standard -- met the standard of care.

22 "What if I showed you this, is it still your" --

23      THE COURT:  Yes, I know.

24      MR. STRUMWASSER:  So that is the nature of the

25 questions that I'm asking.  I thought this morning's
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 1 questions were productive.  There are going to be

 2 answers in that -- in this morning that are going to be

 3 in our briefing and our proposed findings.

 4      THE COURT:  So my understanding, too, though, is

 5 that you went back to these documents not to go over

 6 the same thing but because you have a different issue

 7 you were going to.  And so to that extent, I don't have

 8 a problem either.

 9          But focusing on those things -- because what's

10 happening, too, is of course Mr. McNabb needs to look

11 at these documents again.  He can't answer without

12 looking.  And so that takes -- clearly takes time.  So

13 maybe we could have you direct him right away to what

14 page.

15      MR. STRUMWASSER:  Happy to do that.

16      THE COURT:  And if you need more time to look at

17 them, Mr. McNabb, we'll always give you whatever time

18 you need.  But maybe you don't need it.

19          So let's see if that helps.

20      MR. KENT:  Well, maybe that helps.  But the

21 witness should have an opportunity to review a document

22 if he feels like it.

23          But even more important, after five days of

24 this, I think we're pretty close if not past the point

25 that this is harassment of this witness.  The notion
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 1 that he isn't going to finish today or tomorrow I find

 2 inexplicable.  The idea that he could still be

 3 testifying next week I find simply harassment by CDI.

 4      THE COURT:  We have three and a half days this

 5 week.  And I think, you know, you need to conclude it

 6 in those three and a half days.

 7          At that point, I'm going to ask you to put

 8 whatever is left over in writing like we did before

 9 because it's just -- to the extent that I think we can

10 move this along and get what you need, let's do it.

11      MR. KENT:  Thank you, your Honor.

12      MR. STRUMWASSER:  Okay.  So just so we're clear,

13 because obviously it would have implications for what I

14 do with these three and a half days.  At the end of the

15 three and a half days, you're going to want an offer of

16 proof to get him back for more?

17      THE COURT:  Yes.  Yes.

18      MR. STRUMWASSER:  Okay.

19      THE COURT:  All right.

20      MR. STRUMWASSER:  Q.  Mr. McNabb, --

21      MR. KENT:  So the record's clear, we're not

22 agreeing to three and a half days is fair, equitable,

23 necessary or any -- in any way okay.  But --

24      THE COURT:  Well, the good news is I don't need

25 you to agree either.
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 1      MR. KENT:  Well, I understand that.

 2      THE COURT:  So that's what we got.  And I

 3 understand you're frustrated and there's been quite a

 4 bit of downtime.  So let's see what we can do.

 5      MR. KENT:  In a year and a half, you haven't

 6 always agreed with me, and I can deal with that.  But I

 7 thank you because I clearly am very frustrated at this.

 8      THE COURT:  Okay.  We'll work on it.

 9      CROSS-EXAMINATION BY MR. STRUMWASSER (resumed)

10      MR. STRUMWASSER:  Q.  Mr. McNabb, have you had a

11 chance to take a look at 675 and 676?

12      A.  I'm just now starting 676.  If I could get a

13 few minutes.

14      Q.  Let me know when you're ready.

15      A.  Okay.

16      Q.  Let me just tell you -- 675, you're done with

17 that?

18      A.  Yes.

19      Q.  Okay.  On 676, my questions concern Page 5921.

20      A.  Okay.

21      Q.  And I would be happy to propound my question

22 and let you read then if that were at all appealing to

23 you.  But obviously, you're entitled to read whatever

24 you want to read before that.

25      A.  Thank you.
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 1      Q.  First of all, 675 and 676 confirm for you that

 2 there were only about 4,000 providers who had claim

 3 spend in the prior year, gap providers of claim spend,

 4 right?

 5      A.  I think that's right.

 6      Q.  Yeah.  And on 676 on 5921, you see that the

 7 company had over 100 people in the field laying up

 8 these contracts, right?

 9      MR. KENT:  You're looking at the paragraph under

10 "The Right Doctors"?

11      MR. STRUMWASSER:  Correct.

12      THE WITNESS:  Yes.

13      MR. STRUMWASSER:  Q.  So if they had six months to

14 contract with these 4,000 people and you had 100 people

15 do it, that comes out to something like 40 contracts --

16 excuse me -- 40 providers per contractor.  I guess

17 that's what they're calling their people, the hundred

18 people.  Forty providers per contractor over the

19 six-month period, right?  That's just the arithmetic,

20 right?

21      A.  That would be the math, yes.

22      Q.  Which is something like less than seven

23 providers per month per person, right?

24      A.  Most likely, yes.

25      Q.  Okay.  Do you have any basis to evaluate how
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 1 easy or hard it would be for contractors on average to

 2 contract with seven providers a month?

 3      A.  Specifically, no.  That is a contract-specific

 4 issue.  Certainly between providers that's a lot less

 5 complicated than it would be for facilities.

 6      Q.  You mean physicians versus facilities?

 7      A.  Hospitals -- physicians versus hospitals.  So

 8 that's the first question you'd want to know.

 9      Q.  We could answer that question, right?  Do you

10 know how many of the gap providers with spend were, in

11 fact, facilities?

12      A.  Well, it was I believe on another document we

13 looked at earlier.

14      Q.  Well, take look at the one we talked about

15 just before, 5252, the second page.

16          Now this uses the 9,000 number, so it has

17 people that don't have spend.  But what we know is that

18 the combination of gap and added was 21 hospitals,

19 right?

20      A.  Right.

21      Q.  And so do you have any opinion as to how many

22 person-months of contractor it would take to do a

23 hospital contract?

24      A.  In my experience, I've never seen a given

25 number.  Again, it's like negotiating anything else;
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 1 it's very specific to that situation.  It's difficult.

 2      Q.  So almost all of the 4,000 were non-hospitals,

 3 right?

 4      A.  Well, yes, according to the numbers.

 5      Q.  When we say 4,000 providers, we're not saying

 6 4,000 contracts, right?

 7      A.  I don't know the answer to that.

 8      Q.  So you don't know whether there were multiple

 9 providers who would have been covered by the same

10 contract, for example, in a practice group?

11      A.  That could have been.  In a lot of cases, it's

12 both the practice group and the individual physicians.

13 But I don't know specifically here what's happening.

14      Q.  So if I told you that in another document we

15 have the 4,000 converted into fewer than 3,000

16 contracts, you don't know one way or the other whether

17 that's right?

18      A.  I couldn't attest to that.  I didn't get that

19 specific number.

20      Q.  Now, let's talk about the time constraints.

21 You were aware, were you not, that United initially

22 expected the Justice Department to require United to

23 stop using CTN within six months, right?

24      MR. KENT:  Objection, no foundation.

25      THE COURT:  If you know.
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 1      THE WITNESS:  I don't think the Justice Department

 2 had anything to do with the six-month issue.  I think

 3 that was the Blue Cross -- Blue Shield contract clause.

 4      MR. STRUMWASSER:  Q.  You understand that the

 5 Justice Department had to approve the acquisition,

 6 right?

 7      A.  I didn't know if they had authority in the

 8 approval.  I assume so.  But I know they had some part

 9 here.  But --

10      Q.  Are you aware of the Justice Department's role

11 in the requirement that United get off of CTN as a

12 condition of the merger?

13      A.  Well, what I -- no, I didn't know the Justice

14 Department had a say in them getting off.  I thought

15 that was Blue Shield specifically.  I do think the

16 Justice Department set some guidelines on

17 recontracting.

18      Q.  Are you aware that internal documents reflect

19 United considering trying to complete the CTN

20 transition as early as April of 2006?

21      A.  I don't recall any specific document saying

22 that.

23      Q.  So let's see where we are with the CTN issue.

24          You did know at the beginning of your

25 retention for this case that -- or shortly thereafter,



20419

 1 early in your involvement in this case, you knew that

 2 there was a CTN network termination at issue, right --

 3 or involved?

 4      A.  Yes.

 5      Q.  And you knew that United and PacifiCare had

 6 cited that termination and the need for recontracting

 7 on six months' notice as a reason why some difficulties

 8 were encountered in the integration, correct?

 9      A.  Yes, I'm aware of some discussions.

10      Q.  And you did not independently investigate

11 whether in fact the CTN transition contributed to the

12 difficulties, did you?

13      A.  Here's what -- yes, I did, to the extent of I

14 felt, as all contracting efforts are, that it --

15 particularly the way -- my understanding of what the

16 DOJ said on recontracting probably caused some friction

17 in the marketplace just by the fact that they had to

18 recontract and the method that they had to contract

19 with, I believe caused some friction.

20          That is what I believe happened, from my

21 review.  And then I said earlier before lunch, just the

22 sheer amount of energy and effort it took the company

23 within the integration to do it.

24      Q.  Are you testifying of your own independent

25 opinion that the need to recontract as a result of the
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 1 CTN termination was a cause of the problems that were

 2 encountered for PLHIC in the integration?

 3      MR. KENT:  Objection, vague.  Now we're talking

 4 about problems for PLHIC?

 5      THE COURT:  I think it was overbroad.  Sustained.

 6      MR. STRUMWASSER:  Q.  Are you testifying from your

 7 own independent opinion that the need to recontract as

 8 a result of the CTN termination was a cause of

 9 integration problems that led to issues in this case?

10      MR. KENT:  Objection, overbroad.

11      THE COURT:  I'll allow it.  Change it from --

12      MR. KENT:  Okay.  Well, overbroad and vague.  I'm

13 not sure which problems we're talking about at this

14 point.

15      THE COURT:  Do you understand the question?

16      THE WITNESS:  I don't think so at this point.

17      THE COURT:  Okay.

18      MR. STRUMWASSER:  Q.  Page 4 of your report, sir,

19 roman numeral VI, second paragraph, "Particular

20 challenges experienced by PacifiCare/United heightened

21 the difficulty of this integration process.  First

22 CTN's termination of United's access for its members to

23 CTN's provider network necessitated a provider

24 contracting process extraordinary in both size and time

25 constraints."
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 1          That's your report, right?

 2      A.  Yes.

 3      Q.  And following the sentence that talked about

 4 particular challenges that heightened the difficulty of

 5 this integration process, is it your testimony that the

 6 CTN termination heightened the difficulty of the

 7 integration process as it affected PacifiCare -- as it

 8 affected PLHIC?

 9      A.  I don't see any direct correlation in that

10 sense to PLHIC.  What I'm saying here is this, in my

11 opinion, created some provider agitation.  There could

12 have been some -- for just normal recontracting effort,

13 that it could have caused some rework or retro claim

14 processing that came out of this.  This is more of a

15 big environmental statement on the integration as a

16 whole.

17      Q.  Isn't it true that the recontracting friction

18 that you just described at the beginning of your answer

19 would have occurred whether it was a six-month

20 transition or a year transition or even longer?

21      A.  In my experience, recontracting in some of the

22 ways they had to recontract here would have caused

23 friction.  But it clearly -- six months exacerbated it

24 a little more than it would have been on a 12-month

25 basis.
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 1          As my opinion, I cannot prove that.  I'm just

 2 saying it's an environmental issue that's going on.

 3 And when I've dealt with any provider contracting

 4 issues, it creates friction.  It's just a natural

 5 process of the industry.

 6      Q.  Irrespective of time, right?

 7      A.  Yes, except here I will say this was a very

 8 fast time frame, in my experience.  And I don't know of

 9 any other company that's had to deal with this time

10 frame with this number of contracts.

11      Q.  And the friction that you talked about was

12 completely foreseeable in 2005, wasn't it?

13      MR. KENT:  Objection, no foundation.

14      THE COURT:  Overruled.

15      THE WITNESS:  I don't believe it was -- I don't

16 know that I remember this correctly, but I believe it

17 was a bit of a surprise that, after the merger closed,

18 that they pulled the trigger that quickly.

19      MR. STRUMWASSER:  Q.  Is it your testimony that it

20 was a bit of a surprise that they would have only six

21 months?

22      A.  I believe that is true.  That is a surprise

23 that they were only going to get six months.

24      Q.  So far as you know, there was no indication to

25 United in 2005 that it might only have six months to
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 1 execute the recontracting; is that right?

 2      A.  Would you restate the question again, please?

 3          (Record read)

 4      THE WITNESS:  I believe that is true, that there

 5 was no indication.  I believe in someone's testimony,

 6 which I can't recall right now, there was a discussion

 7 that they would have had 12 months.  And the day the

 8 deal closed or the day after, Blue Shield then made the

 9 announcement.  That's the way I recall.

10      MR. STRUMWASSER:  Q.  To the extent that, during

11 2005, United and PacifiCare actually expected that they

12 would only have six months and not a year, would that

13 change any of the opinions you have offered in this

14 case?

15      A.  That's a hypothetical response for me.  I

16 don't -- I would say, at this point, that alone would

17 not change my opinion.  I'd have to deal with the

18 results of what else happened environmentally.  But

19 hypothetically, no, based on what I know today.

20      Q.  You also provide in your report opinions about

21 the CMA complaint or call data on Page 5, correct?

22      A.  Yes.

23      Q.  And you say you reviewed the data from CMA

24 concerning provider complaints or calls CMA received

25 from PacifiCare -- from the PacifiCare/United merger
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 1 and also from the Anthem/WellPoint merger, correct?

 2      A.  Yes.

 3      Q.  What data did you review?

 4      A.  What data?  I reviewed -- the Anthem/WellPoint

 5 came off of the CMA's Web site, which I think I

 6 probably referenced.  And it's strictly no more than

 7 what it says here, the typed complaints, what was the

 8 type of complaint.

 9      Q.  Categorized complaints?

10      A.  Categorized.

11      Q.  Did you provide these data to PacifiCare

12 counsel to be produced in connection with your

13 testimony?

14      A.  Yes, I did.

15      Q.  Are there work papers on this?

16      A.  I don't understand, maybe, your definition of

17 "work papers," but I have reference material where I

18 found it in the public Web sites.

19      Q.  Including calculations and things?

20      A.  Yes.  But I took it raw off the Web in this

21 case, I believe.

22      Q.  You know that according to the CMA data, 68

23 percent of all the provider calls relating to

24 Anthem/WellPoint were categorized in CMA's internal

25 records as concerning claim payments, right?  That's in
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 1 the middle of Page 5.

 2      A.  Yes.

 3      Q.  And that about 14 percent of all the provider

 4 calls related to PacifiCare/United merger were flagged

 5 by CMA as concerning claims payment, correct?

 6      A.  Yes.

 7      Q.  So based solely on those two percentages, you

 8 concluded from that, that from the CMA membership's

 9 point of view, claims payment issues were

10 proportionally a much greater issue in the

11 Anthem/WellPoint merger than in the PacifiCare merger,

12 correct?

13      A.  Yes, with no further interpretation of what

14 the data says, that -- proportionately, yes.

15      Q.  Other than the numbers that you just described

16 as having gotten from the CMA Web site, do you have any

17 other basis for that conclusion?

18      A.  No.  This is strictly CMA.

19      Q.  Mr. McNabb, did you compare the total number

20 of calls concerning claims payment that arose in

21 connection with the Anthem/WellPoint and

22 PacifiCare/United mergers?

23      A.  I did at the time, when I had the information.

24      Q.  Do you recall approximately how many calls in

25 total CMA received in connection with the
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 1 Anthem/WellPoint merger?

 2      A.  I couldn't -- I don't trust my memory right

 3 now.

 4      Q.  The Anthem/WellPoint merger involved vastly

 5 more members than the United/PacifiCare merger, right?

 6      A.  I don't know if I know that answer.

 7      Q.  You don't know the relative size of the

 8 membership of the two --

 9      A.  Not -- I'd have to go back and see if I have

10 that information.

11      Q.  Would that information be of use in

12 interpreting the figures you do report?

13      A.  Not necessarily.  I was strictly wanting to

14 look at proportion at this point.

15      Q.  I have a hypothetical for you, Mr. McNabb.

16 And I'm afraid I'm going to have to impose on my friend

17 Mr. Woo to loan me his marker again.

18          I want you to assume that Company A purchases

19 and integrates Company B, resulting in Company AB.  And

20 at the same time, Company X purchases and integrates

21 Company Y, resulting in Company XY.  Are you with me?

22      A.  Yes.

23      Q.  And for simplicity's sake, we're going to

24 assume A, B, X and Y are the same size.  Okay?

25      A.  Okay.
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 1      Q.  After the acquisition, the California Medical

 2 Association starts getting complaints.  And it

 3 categorizes those complaints.  And I'd like you to

 4 assume the following:

 5          With respect to the AB-resulting entity, it

 6 gets 1,400 complaints that are claims related.  Are you

 7 with me?

 8      A.  Yes.

 9      Q.  And it also gets 8,600 that are not claims

10 related.  Are we together?

11      A.  Yes.

12      Q.  Resulting in a total number of claims of

13 10,000.

14      MR. WOO:  Claims or complaints?

15      MR. STRUMWASSER:  Complaints; excuse me.  Thank

16 you.

17      Q.  With respect to XY, the CMA gets 68

18 claims-related complaints and 32 non-claims-related

19 complaints, resulting in a total of 100 complaints.

20          So with respect to AB, the percentage of

21 complaints that concern claims was 14 percent, right?

22      A.  Right.

23      Q.  And the percentage of complaints that concern

24 claims for XY is 68 percent, right?

25      A.  Correct.
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 1      Q.  Thank you.  You would therefore conclude that

 2 it appears that, at least from the CMA membership's

 3 point of view, claims-payment issues were

 4 proportionally a much greater issue in the XY merger

 5 than in the AB merger, right?

 6      A.  Proportionately, yes.

 7      Q.  That's exactly what you said in your report,

 8 substituting Anthem/WellPoint and United/PacifiCare

 9 respectively, correct?

10      A.  Yes, it is a proportion.  Yes.

11      Q.  Would you conclude from these data and these

12 percentages that the XY membership had more errors?

13      MR. KENT:  Objection, vague.

14      THE COURT:  Overruled.

15      THE WITNESS:  No, but that's not its purpose.

16      MR. STRUMWASSER:  Q.  Would you conclude that the

17 XY integration was more successful?

18      A.  No.  And, again, that's not its purpose.

19      Q.  Would you conclude what the AB integration was

20 more successful?

21      A.  No, the same reasons.  The pie charts in my

22 report are basically saying that there are more issues

23 other than claims going on between mergers.  And it's

24 just showing a proportion of types of claims -- or

25 types of problems.
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 1          I didn't intend to make it any more than

 2 proportionately what's going on, that there are other

 3 issues going on.

 4      Q.  What aspect of your testimony is supported --

 5 what opinion in your testimony is supported by that

 6 observation about proportions?

 7      A.  Well, the intent of the report that -- that

 8 is, technically I would say what a pie chart is; it's

 9 just showing proportions of issues.  That's all I

10 wanted to do there.

11      Q.  But the proportions are not an opinion, right?

12      A.  Well, it's stating the pie charts, if that's

13 an opinion.  But it's not necessarily an opinion of

14 success.  It's a statement of proportion of tracked

15 calls, the types of calls coming in.

16      Q.  Do you use those proportions or the pie charts

17 to support any opinion in that report?

18      MR. KENT:  Other than what he's written in his

19 report?

20      THE COURT:  Overruled, if that's an objection.

21 It's a fair question.

22      THE WITNESS:  No.  I'm just saying as a fact, this

23 is just an analysis of proportions of complaints, and

24 it stands for that.  But it wasn't a bearing on my

25 opinion of if this was a success or not.  It's just a
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 1 fact.

 2      MR. STRUMWASSER:  Your Honor, may I mark this as

 3 our next in order?

 4      THE COURT:  Sure.  It's 1118.

 5          (Department's Exhibit 1118 marked for

 6           identification)

 7      MR. STRUMWASSER:  Q.  You would agree, would you

 8 not, Mr. McNabb, that a call related to a contract

 9 issue may also concern a claim-payment issue?

10      A.  I have no way to answer that hypothetical.

11 I -- if it's a contract issue, I would be assuming

12 that's what we're talking about here.

13      Q.  So you have no opinion as to whether a

14 contract issue may also include a claim-payment issue?

15      A.  In my experience, if it's a contract issue, I

16 don't -- I can't -- I'm not -- if we're talking

17 hypothetical, I believe people talk in explicits.  So

18 if they're calling about a contract issue, that's what

19 I believe they're calling about.

20      Q.  Let me give you a hypothetical.  Suppose we

21 have a provider -- let's call him Dr. Watson.  And he

22 signs a new contract with PacifiCare in, say, March of

23 2006.  But PacifiCare then fails to load the contract

24 for nine months.

25          And during those nine months, Dr. Watson is
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 1 waiting for his contract to be loaded.  His claims are

 2 being paid incorrectly according to an old contract.

 3          Do you have those assumptions in mind?

 4      A.  Yes.

 5      Q.  Then Dr. Watson calls the CMA to complain that

 6 PacifiCare hasn't loaded his contract.  And CMA

 7 categorizes -- first of all, do you have any basis for

 8 an opinion whether CMA would categorize that call as a

 9 contract call or a claim call?

10      A.  I have no basis other than how Dr. Watson

11 introduced it to CMA.

12      Q.  So it would depend on the words he used?

13      A.  We're speculating here in this hypothetical.

14      MR. KENT:  Objection, yes, calls for speculation.

15 Now we're asking him to comment upon --

16      THE COURT:  Sustained.  He said he has no way to

17 know.

18      MR. STRUMWASSER:  Q.  In this instance, would you

19 agree that the call about a contract issue also related

20 to claim payment?

21      MR. KENT:  Objection, no foundation.  This is

22 irrelevant.

23      MR. STRUMWASSER:  It's a hypothetical.

24      THE COURT:  I'll allow it.

25      THE WITNESS:  I have no way to accurately answer
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 1 that.  I'm assuming, again, if you're calling for a

 2 contract issue, it is a contract issue.

 3      MR. STRUMWASSER:  Q.  Do you recall seeing any

 4 documents in the course of your review regarding a

 5 Dr. Watson?

 6      A.  I don't recall.

 7      MR. STRUMWASSER:  Show the witness 5354, your

 8 Honor.

 9      THE COURT:  Is there a particular place you want

10 him to look?

11      MR. STRUMWASSER:  Yes.

12      Q.  Page 8026.  And Mr. McNabb, I just -- the

13 second heading under "Attached: Documentation,"

14 "Robert W. Watson," that's what I'm going to be asking

15 you about.

16      THE COURT:  I will be right back.

17          (Pause in proceedings)

18      MR. STRUMWASSER:  Q.  This document, 5354, is not

19 identified in your Appendix C.  Have you seen it

20 before?

21      A.  I don't recall.

22      Q.  Then back on 8206, you see that it says of

23 Dr. Watson, "Contract not loaded in a timely manner

24 (9 months); 35 phone calls to PC/UHC unreturned"?  Do

25 you see that?
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 1      A.  Yes.

 2      Q.  And you've read the account of the claim here

 3 that, after he signed the contract, he was being -- his

 4 patients were being told he was out of network and was

 5 being paid on that basis, right?

 6      A.  I did see that.

 7      Q.  And you saw the attempts to resolve it and the

 8 phone calls, right?

 9      A.  Yes.

10      Q.  Now, if in fact -- strike that.

11          Regardless of whether all that is true, if in

12 fact that report comes in to CMA, do you understand

13 whether this would be categorized as a contract issue

14 or a claim issue?

15      A.  Again, I don't know how CMA's judgment -- I

16 took CMA as a face value as to how they categorized it.

17 But I don't know what they went through on a complaint

18 like this.

19      Q.  Would you agree that, if a bunch of the issues

20 that CMA categorized as contract issues had claim

21 impact, that the inferences you draw about the

22 distribution of the categories of complaints to the CMA

23 regarding the PacifiCare/United integration would be

24 misleading?

25      MR. KENT:  Objection, calls for speculation.



20434

 1      THE COURT:  Overruled.  He's an expert.  If he

 2 doesn't know, he can say he doesn't know.

 3      THE WITNESS:  I don't know because I took the

 4 CMA's numbers for face value as to what was in the

 5 data, and I can't answer your question.  I assumed the

 6 CMA classified in an acceptable manner to them.  I

 7 didn't question their categorization process.

 8      MR. STRUMWASSER:  Q.  I understand that, and I

 9 appreciate your saying that.

10          I'm now asking you whether, if in fact they

11 had categorized this problem, for example, as a

12 contracting problem and not a claims problem and if

13 there were other such instances where the -- a similar

14 contract dispute with claims-paying consequences were

15 categorized as contract, would that alter any of your

16 conclusions on -- well, anywhere in your report?

17      A.  No, because all this was trying to say is

18 there is a variety of issues that happen with

19 integrations, and here is a comparative example.  I

20 didn't make any more leaps than that in the report.  So

21 it wouldn't change.

22          I'd have to also see how that example would

23 change my numbers.  But I'm just putting out CMA

24 information for what it says right now.

25      Q.  And Mr. McNabb, if the account of Dr. Watson's
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 1 experience described on Page 8206 is accurate -- I'm

 2 not asking you to vouch for it, but I'm asking you to

 3 assume it, would that have any implications for your

 4 opinions about whether or not PacifiCare/United

 5 directly and timely addressed integration challenges?

 6      MR. KENT:  Objection, irrelevant.  Dr. Watson

 7 didn't testify here.  None of us know anything about

 8 the truth or veracity of this compound hearsay in this

 9 document.  So to ask this witness a hypothetical based

10 on that seems to be unnecessary, in fact, an

11 unnecessary use of time or worse.

12      MR. STRUMWASSER:  As to the hearsay, an expert can

13 take into account hearsay as to the hypothetical.

14 That's what we do.  We ask witnesses a hypothetical and

15 see if it changes their opinion.

16      MR. KENT:  We ask witnesses hypotheticals based on

17 evidence in the record; otherwise, they are irrelevant.

18      MR. STRUMWASSER:  Absolutely false.  That's just

19 not the law.

20      THE COURT:  He's an expert.  He can take into

21 account other things that other people can't.  So I'm

22 going to allow it.  I'm not sure we're getting

23 anywhere, but I'm going to allow it.

24      THE WITNESS:  Could you restate the question,

25 please?
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 1          (Record read)

 2      THE COURT:  I think there was more to that,

 3 "directly" and something?

 4      MR. STRUMWASSER:  Yes, "directly and timely."

 5      THE WITNESS:  One more time, if you would, please?

 6      MR. STRUMWASSER:  Let me try and reformulate it,

 7 if I may.

 8      Q.  Mr. McNabb, if the account of Dr. Watson's

 9 experience described on Page 8026 is accurate -- and

10 I'm not asking you to vouch for it; I'm just asking you

11 to assume that it is -- would that account have any

12 implications for your opinion about whether the

13 PacifiCare/United integration timely and directly

14 addressed integration challenges?

15      A.  Yes, it would have implications.  However, I

16 did look at a number of issues to determine that I

17 didn't see any -- I mean, if this is a one-time event,

18 then it doesn't affect my opinion.  I did look at --

19 and I would assume that this would have caused rework

20 when it finally got dealt with.

21          And I didn't see anything that would tell me

22 that we had anything on a mass scale.

23          I also would want to know if this is just a

24 normal operating issue, something that just encounters,

25 unfortunately, as part of daily operations.  I don't
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 1 see any indication that it had -- it was impacted by

 2 the integration on a broad scale and that this was

 3 repeated in multiple times that impacted PLHIC.  I just

 4 don't see it.

 5          So would I be concerned on seeing comments

 6 like this?  I would be.  I guess I'm saying again, in

 7 closing, I didn't see any major repeat offenses like

 8 this in a material way.

 9      Q.  How many would you want to see before you were

10 prepared to say that that wasn't, in fact, a normal

11 incident and it wasn't a concern about the management

12 of the integration?

13      MR. KENT:  Objection, calls for speculation.

14      THE COURT:  Overruled.

15      THE WITNESS:  I would want to see if reworks were

16 materially degrading, indicating that there's a lot

17 of -- you know, situations like this, below, you know,

18 95 percent of claims as an example, as a benchmark.

19 That would be where I'd start.  But again, we're

20 talking hypothetical as a starting point.

21      MR. STRUMWASSER:  Q.  So I just want to make sure

22 I understand the terminology you used.  If it turned

23 out that 5 percent of the claims were afflicted with

24 the problem attributed to Dr. Watson but in fact

25 eventually those got worked out nine months later in
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 1 rework, that would not have any implications for your

 2 opinion about whether PacifiCare and United timely and

 3 directly dealt with the problem?

 4      A.  Yes, in the term of materiality.  And I would

 5 be surprised.  Actually, I can't -- I'm just saying I'd

 6 look at rework as a starting position.  I would not

 7 expect 5 percent of this incident to be in there.  I'm

 8 saying, if all of rework started degrading, you would

 9 want to look down to see what is actually going on

10 here.

11          I don't have a specific answer for reworks of

12 contract-only issues.

13      Q.  Mr. McNabb, I just want to make sure I

14 understand.  What I hear you saying is, as long as

15 they're over 95 percent that you really don't care what

16 composes that remaining 5 percent; you're still going

17 to say that this is a satisfactory integration, right?

18      A.  All payers tend to operate in that zone, both

19 from a regulatory and just a normal commercial goal.

20          And unfortunately, one of the problems with

21 the industry, it's -- healthcare transaction is

22 complicated enough that it is not error-free.  So as

23 much as I hate to say it, there is a normal set of

24 errors that just occur as part of daily operations.

25      MR. STRUMWASSER:  Your Honor, I didn't get a yes



20439

 1 or no answer on that.  I would appreciate it.

 2      THE COURT:  All right.

 3      THE WITNESS:  So state the question again.

 4          (Record read)

 5      MR. KENT:  Objection, compound.

 6      THE COURT:  Overruled.

 7      THE WITNESS:  Yes.  I am looking at if operating

 8 statistics reworks are above 95 percent, I would

 9 consider that a normal operation and timeliness on

10 management's part.  So --

11      MR. STRUMWASSER:  Q.  Mr. McNabb, I have some

12 questions for you about Lason.  Have you ever designed

13 a mail automation and documentation tracking system?

14      A.  I have done parts of systems for mailrooms

15 such as intelligent character-recognition systems.

16      Q.  I'm sorry.  "Such as"?

17      A.  Intelligent character-recognition systems.

18      Q.  What are those?  I'm a pretty intelligent

19 character, but I don't know what those are.  And I go

20 widely unrecognized.

21      MR. KENT:  Can we have an actual question, rather

22 than --

23      MR. STRUMWASSER:  Yes.

24      Q.  What are those?

25      A.  They are systems that interpret blank
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 1 enrollment forms and can actually strip handwriting off

 2 and do editing, digital editing of those documents.

 3 Like enrollment forms would be an example.  Claims

 4 forms would be another example.

 5      Q.  So those are -- they're systems that are used

 6 to scan and extract information from

 7 paper-claim-related documents?

 8      A.  Yes.

 9      Q.  And enrollment documents?

10      A.  Yes.

11      Q.  And you've had some experience in designing

12 those systems?

13      A.  Yes.

14      Q.  You use vendor software, or you provide

15 software?

16      A.  I would use vendor software and help my

17 clients implement those products or solutions into

18 their workflows.

19      Q.  What are the leading -- in 2006, what were the

20 leading intelligent character-recognition programs

21 available in the market?

22      A.  I'm not qualified to answer that question in

23 '05-'06 from a vendor perspective, product perspective.

24      Q.  Have you ever supervised the outsourcing of an

25 in-house document-routing system to an outside vendor?
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 1      A.  Personally, no.

 2      Q.  Mr. McNabb, is it your testimony that the

 3 outsourcing of the document routing and entry payment

 4 claims -- entry of paper claims to Lason from the

 5 Cypress mailroom was a success?

 6      A.  Yes.

 7      Q.  Do you recall ever seeing any statement by

 8 PacifiCare or United managers in late 2007 that, if it

 9 takes 6 to 12 months to help Lason be successful, that

10 extended time frame is unacceptable?

11      A.  I don't recall those specific words.  I know

12 there were several communications that I looked at.

13      MR. STRUMWASSER:  Show the witness 707 in

14 evidence, your Honor.

15      Q.  Doesn't help you much to tell you that my

16 questions are going to be about the first page.

17      A.  Thank you.  Okay.

18      Q.  Mr. McNabb, have you seen this document

19 before?

20      A.  I may have, but I don't recall.

21      Q.  You've read it, so you have the full context

22 in mind.  I just want to ask you about the paragraph

23 that starts slightly below center, "I also clarified

24 that if it takes 6-12 months," M-O-S, "to 'help Lason

25 be successful' that extended time frame is unacceptable
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 1 so it was good that Kelly agreed with the

 2 clarification."  Do you see that?

 3      A.  I do.

 4      Q.  We're here in November 2007, almost a year and

 5 a half after the transition to Lason began, right?

 6      A.  Yes.

 7      Q.  In your experience, if, a year and a half

 8 after the transition to a vendor, outsourced vendor,

 9 the company is saying that it's unacceptable to take 6

10 to 12 months to help that vendor become successful, is

11 that a suggestion that the integration -- that the

12 outsourcing has not been successful?

13      A.  That's what it says.  I'm having trouble

14 understanding the context of this memo at this point.

15 She makes a couple of statements in here that are not

16 factually correct, as far as I'm concerned.  So I don't

17 know if she's talking about a little bitty piece here

18 or what.

19          My take was, you know, automating a mailroom

20 is complicated.  And the really difficult, unusual

21 documents tend to hang out -- they tend to trail on

22 projects like this.  So 2007, I'm not surprised they're

23 dealing with some aspects.

24          I'm assuming a lot of risk in the manual

25 mailroom has been covered here by, you know, assuming
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 1 that there's been a lot of effort, to date, to

 2 automate.  So there was risk in the manual mailroom

 3 that's been alleviated.  I can't tell if they're

 4 focusing on one issue here or not.  We do know that

 5 there were issues.  But I can't tell enough from this

 6 e-mail here as to what she's really saying, if it's a

 7 big issue or a little issue.  I'm assuming it's a

 8 little issue.

 9      Q.  What do you see in 707 that is factually

10 incorrect?

11      A.  She makes statements about running 15 claims

12 through DocDNA.  And claims don't go through DocDNA.

13      Q.  Anything else?

14      A.  No, other than I can't tell what the

15 context -- I'm really struggling with what she's

16 talking about overall in the e-mail here to understand

17 the context.

18      Q.  You said a moment ago, "I can't tell enough

19 from this e-mail here as to what she's really saying if

20 it's a big issue or a little issue.  I'm assuming it's

21 a little issue."  What's the basis of that assumption?

22      A.  The e-mail seemed -- I don't know --

23 fractured.  And there's an attachment that talks about

24 action items which I can't see here.  So I don't

25 really -- it seems to be a very tactical e-mail.  I
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 1 can't get a handle on it.

 2      Q.  What do you mean, "It seems to be a very

 3 tactical e-mail"?  What does that phrase mean?

 4      A.  Nitty-gritty.  I don't have any other -- my

 5 impression of it, we're dealing with little

 6 nitty-gritty issues here.  She refers to Item 25, which

 7 I can't see in this e-mail.

 8      Q.  So you derived from the fact that there is an

 9 Item 25 and an Item 27 that these are all small issues?

10      A.  I'm saying it appears to me to be very -- I

11 use the word "tactical."  I can't tell.  I don't have

12 enough information to really know at this point.

13      Q.  In the first paragraph, first substantive

14 paragraph, there's a reference to the Lason/PHS

15 remediation team.  Do you see that?

16      A.  Yes.

17      Q.  In your experience with outsourcing, is it

18 common for there to be a remediation team for that

19 vendor 17 or 18 months after the transition began?

20      MR. KENT:  Objection, vague, no foundation.  By

21 that exact term?

22      THE COURT:  Do you understand the question?

23      THE WITNESS:  I do.  I don't agree with the word

24 "remediation," but to replace it with issues -- with a

25 team working issues, that would be reasonable to me.
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 1      MR. STRUMWASSER:  Q.  I understand your

 2 disagreement with the term that United and PacifiCare

 3 chose, but my question still stands.

 4          In your experience, is it unusual 16, 17, 18

 5 months after a transition to an outsourcing vendor for

 6 there to be something called a "remediation team" for

 7 that vendor?

 8      A.  No, I can't answer the question because I

 9 can't respond to the word "remediation."

10      MR. STRUMWASSER:  If you're looking for a place to

11 break, this is a good one.

12      THE COURT:  Sure.

13          (Recess taken)

14      MR. STRUMWASSER:  Thank you, your Honor.

15      Q.  Mr. McNabb, back on 707, you recall earlier

16 this afternoon you said that you found "a couple of

17 statements in 707 that are not factually correct as far

18 as I'm concerned."  Do you remember that?

19      A.  Yes, I said I found one that I don't believe

20 is correct.

21      Q.  Originally you said you found a couple.  And

22 then I asked you what was factually incorrect, and you

23 identified one.  And that was the statement about

24 running 15 claims through DocDNA.  And claims don't go

25 through DocDNA, you said.  Do you recall that?
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 1      A.  Yes, I do.

 2      Q.  Are you confident that claims never went

 3 through DocDNA?

 4      A.  I am confident that claims are not supposed to

 5 be routed through DocDNA.

 6      Q.  So far as you are aware, then, you do not know

 7 of any instance in which DocDNA was used for routing

 8 claims that had been having, shall we say, routing

 9 problems?

10      THE COURT:  Did you understand the question?

11      THE WITNESS:  I think so.

12          I'm not saying that somebody didn't try to

13 submit a claim by accident through DocDNA.  That may

14 have happened.

15          I am saying that it was never intended to deal

16 with anything other than non-keyable docs.

17      MR. STRUMWASSER:  Q.  So what you're saying is

18 there was never a time when it was a matter of the

19 authorized procedure for document flow with Lason for

20 them to send some claims through DocDNA?

21      A.  Yes.  My understanding is DocDNA was never

22 intended for keyable claims.

23      MR. STRUMWASSER:  Showing the witness a copy of

24 366, your Honor.

25      Q.  And, Mr. McNabb, I'm only going to ask you
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 1 about the Jonathon Murray e-mail at the top of the

 2 first page.

 3      MR. KENT:  I think the witness is ready.

 4      MR. STRUMWASSER:  Thank you for letting me know

 5 that.

 6      Q.  So the second sentence of 366 says, "We have

 7 decided as an organization to stop submitting claim

 8 rejects through DocDNA as correspondence and begin

 9 sending these back to the operation as hardcopy."  You

10 see that?

11      A.  I do.

12      Q.  Would you agree that that indicates that there

13 was, at least in 2006, a procedure whereby they were

14 using DocDNA to route rejected claims?

15      A.  It appears that there was a procedure to route

16 claim rejects.  My issue was around claims which --

17 keyable claims, which would imply they haven't been

18 rejected yet.

19          So I'm not sure what's happening with their

20 process of rejects, but that would tell me some process

21 has already occurred at this point.

22      Q.  Had you seen 366 before today?

23      A.  I may have, but I don't recall.

24      Q.  And the -- if you follow through with

25 Mr. Murray Ray's e-mail on 366, he says that, "This
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 1 change" -- that is to say, stop using DocDNA -- "was

 2 due to the continued high volume of rejects and the

 3 difficulty of managing them one by one through the

 4 correspondence process.  We had originally hoped that

 5 reject claims would be fairly small volume, and would

 6 be able to be data entered directly from DocDNA, but

 7 this has not turned out to be the case on either

 8 front."

 9          Am I correct that -- well, first of all, do

10 you read this as a work-around in order to deal with

11 the routing problems in rejected claims?

12      A.  With rejected claims, it seems like a process

13 improvement to me.  They're modifying some assumptions

14 earlier made.  Again, though, I want to state, though,

15 a rejected claim and a new claim is different to me.

16      Q.  Would you agree that --

17      THE COURT:  Did you finish your answer?

18      THE WITNESS:  Yes.

19      MR. STRUMWASSER:  Q.  Would you agree that the

20 rejected claim and the new claim travel together?

21      A.  It's my understanding that those are two

22 separate processes, that you have to have all claims go

23 through a process before rejection.

24      Q.  And what Mr. Murray is describing in '06 is

25 they had been using DocDNA as a work-around for
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 1 misdirected claim rejects, right?

 2      A.  I don't know that I recall him saying

 3 "work-around."  But my take -- unless -- I should

 4 probably reread the memo again.

 5          My take is he's really doing a process

 6 improvement or a change here.

 7      Q.  So it was a process improvement for them to

 8 use DocDNA in the manner that is described in 366,

 9 right?

10      A.  Yes.  He's saying that, based on some of the

11 volumes, they're making some changes in decisions.

12      Q.  This e-mail now says, "We're not going to do

13 that anymore."  Is that also a process improvement?

14      A.  Yes, I would say he's saying, "I've got new

15 data, and I'm making a change."

16      Q.  So as you use the phrase, a process

17 improvement can be the abandonment of a prior process

18 improvement, right?

19      A.  Yes.  Changing in the process is -- if you

20 want to use the word "abandonment," but a modification

21 or a change to a former process.

22      Q.  Let's go back to 707, Item 34.  Do you see

23 that Item 34 is referred to as "Misdirected Claims,"

24 right?

25      A.  Yes.
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 1      Q.  Would you agree that that refers to a routing

 2 problem for some claims?

 3      A.  I don't have enough information to really have

 4 any comment on what this means.

 5      Q.  And then she says -- after saying that "Kathy

 6 received approval to begin our preliminary test of

 7 routing 15 claims through DocDNA," she says, "to ensure

 8 the process works; therefore, she'll send them to the

 9 RMO today.  Our hope is that the 15 claims will

10 appropriately be captured in the REVA queues within a

11 timely manner."  Do you see that?

12      A.  Yes.

13      Q.  Do you read that to mean that they were

14 sending misdirected claims through DocDNA to remedy a

15 misdirection problem that had heretofore been existing?

16      MR. KENT:  Objection, vague and ambiguous.  I am

17 having trouble following that, even looking at it on

18 the screen.

19      THE COURT:  Did you understand?

20      THE WITNESS:  No.

21      THE COURT:  All right.  You need to rephrase.

22      MR. STRUMWASSER:  Surely.

23      Q.  The sentences that I just read to you, do you

24 understand them to say that they are using DocDNA in

25 the hope that it will appropriately capture in REVA
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 1 queues claims that have until now been misdirected?

 2      A.  You know, I truly don't know what she's

 3 implying here because I still think in my opinion this

 4 statement is not factually correct.  So it's hard for

 5 me to interpret what she's getting at here.  I don't

 6 know.

 7      Q.  So sitting here today, it is your opinion that

 8 Ms. Akahoshi was incorrect when she said what she said

 9 with respect to this item and that you are in fact

10 correct that claims never go through DocDNA?

11      A.  Yes, I believe that claims should not go

12 through DocDNA, so I don't know what she's implying

13 here.

14      Q.  I'm not asking you a normative question.  I'm

15 asking you whether it is your testimony that

16 Ms. Akahoshi is wrong and that there was never a time

17 when claims were, under the procedure that was

18 approved, going to go through DocDNA?

19      MR. KENT:  Asked and answered.  The witness just

20 said he thinks she must have been referring to

21 something else.

22      THE COURT:  Is that correct?

23      THE WITNESS:  (Nods head affirmatively)

24      THE COURT:  All right.

25      THE WITNESS:  Yes.



20452

 1      THE COURT:  Move on.

 2      MR. STRUMWASSER:  Q.  Just to tidy up on 366, do

 3 you agree that 366, Mr. Murray's e-mail, indicates that

 4 at the time of this e-mail there were claims that

 5 were -- there were rejected claims that had to be sent

 6 back for in-house data entry, and when they got sent

 7 back, they were two to three weeks old before they got

 8 entered?

 9      A.  I need to reread this to answer that question.

10      Q.  All right.

11      THE WITNESS:  Could you read the question, please?

12          (Record read)

13      THE WITNESS:  Yes, that's what I believe he's

14 saying here.

15      MR. STRUMWASSER:  Q.  Mr. McNabb, in your report,

16 you say that the combined companies, quote, "had to,"

17 unquote, transition to automated processes after the

18 merger, right?

19      A.  Yes.

20      Q.  There was no regulatory requirement that they

21 transition, in 2006, to automated processes, was there?

22      A.  I believe there were.  For the mailroom

23 specifically, there is HIPAA requirements over knowing

24 who touched documents and the security around those

25 documents.  So, yes.
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 1      Q.  Mr. McNabb, on December 22nd, 2005, was the

 2 Cypress mailroom, so far as you know, in compliance

 3 with the law?

 4      THE COURT:  So this is right before the --

 5      MR. STRUMWASSER:  That's a day after the deal

 6 closed.

 7      THE WITNESS:  I can't answer that question because

 8 I didn't physically look at the mailroom.  However, I

 9 looked at testimony with people's review of the

10 mailroom.  And it was a pretty consistent response that

11 there were exposures in that mailroom.

12          Legally, I don't know what their manual checks

13 and balances were on protected health information, but

14 there seemed to be a consistent view that there was

15 exposure from the manual processes.

16      MR. STRUMWASSER:  Q.  Whose consistent views are

17 you citing here?

18      A.  I believe Ms. Vavra had testimony on this.

19      Q.  Do you understand Ms. Vavra to be saying that

20 the PacifiCare mailroom in 2000- -- in December of 2005

21 was out of compliance with HIPAA?

22      A.  I don't recall specific language around that.

23 I recall the implication of exposures.  And in my

24 experience, my professional experience, manual

25 mailrooms are difficult to deal with things like
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 1 protected health information.  And they are more

 2 difficult to control over automated processes.

 3          So I would agree that, given the manual state

 4 of that mailroom, I can totally see exposure from my

 5 opinion.

 6      Q.  Now, you note in your own report that

 7 PacifiCare had been in the process of automating a

 8 mailroom, right?

 9      A.  Yes.

10      Q.  And in fact they had begun a program with ACS

11 to automate the HMO side, right?

12      A.  I am aware that they were starting.  I don't

13 know the extent of their pilots.

14      Q.  Are you aware that Mr. Murray testified that

15 that program was proceeding successfully?

16      A.  I believe so.  Yes.

17      Q.  And the company had a plan to expand, based on

18 the HMO experience, to the PPO; didn't it?

19      A.  Yes.

20      Q.  Do you have any evidence that there was any

21 legal jeopardy to PacifiCare if it had merely

22 maintained the schedule that PacifiCare itself, before

23 the merger, had adopted for phasing in the automation

24 of the mailroom?

25      A.  I did not assess the exposure from a legal
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 1 perspective.  I just viewed it as exposure.

 2      Q.  That's a no?

 3      A.  I -- no, I don't have any legal view of it.

 4      Q.  So you don't know -- you have no basis to

 5 conclude that there was any HIPAA exposure from just

 6 continuing with the PacifiCare pre-merger transition?

 7      A.  I believe there is exposure with protected

 8 health information any time you have a manual process.

 9 I do believe that in my experience.

10      Q.  And -- I'm sorry?

11      A.  I didn't review the -- I didn't go into the

12 mailroom personally.  I just based it on testimony

13 that, given the logging requirements and the security

14 around protected health information, I can -- I can

15 totally understand the risks associated with manual

16 processes.

17      Q.  When you say, "I believe there is exposure

18 with protected health information any time you have a

19 manual process," are you saying there was HIPAA

20 exposure in the PacifiCare mailroom in December of '05?

21      A.  I believe there could have been, but I also

22 want to explain my comment.  I -- my client base thinks

23 there's HIPAA exposure regardless of automation or

24 manual, meaning the rules around HIPAA are of great

25 concern to most of my clients from an exposure, period.
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 1          So all I'm saying is manual creates more

 2 exposure than automated.  I can't even say that you're

 3 totally exposure-free with automated.  So I'm making a

 4 simple statement that I believed -- in this case, I

 5 would be suspect to believe that a manual mailroom

 6 would have more exposure with HIPAA.  It's a challenge

 7 for anyone.

 8      Q.  Would you agree that there are exposures and

 9 risks, including legal compliance risks, associated

10 with automating a process?

11      A.  Hypothetically, I don't -- I'm not qualified

12 to answer that holistically because I assume that's

13 based on regulations in a given state.  But I would

14 agree there's risks with automating a process.

15      Q.  Would you agree that those risks are increased

16 to the extent the process is accelerated?

17      A.  We're talking about hypothetical.  It's

18 possible.

19      Q.  I mean, the faster you go, the greater the

20 risk, right?

21      A.  Correct.  And then as we're talking here, if

22 we're talking about stepping out of hypothetical, it's

23 always a trade-off of balancing risks of moving quickly

24 against risks of current processes and operations as

25 well.  So you have to look at it holistically to make a
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 1 decision on that.

 2      Q.  Were your answers about HIPAA exposure

 3 holistic?

 4      A.  I'm not sure I understand the question.

 5      Q.  Because I'm not sure I understand your term

 6 "holistic."  What do you mean when you say you have to

 7 look at it holistically?

 8      A.  "Holistic" in this case means comparing a

 9 manual mailroom to automating speed, automation speed.

10 And I'm saying the balance of moving quicker on

11 mailroom automation has to be balanced against risks of

12 a manual mail process.

13      Q.  That's what you meant by "holistic"?

14      A.  Yes.

15      Q.  Am I correct that you have offered the opinion

16 here that Lason -- that PacifiCare provided Lason with

17 adequate instructions for performing each of the

18 functions that were outsourced to it?

19      A.  Can you be a little more specific on that

20 question?

21      Q.  Well, I would like it -- I mean, if you want

22 to tell me that you can't make that answer overall,

23 that's fine.  But I would like to know whether in

24 general you believe that PacifiCare provided Lason with

25 adequate instructions for performing each of the
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 1 functions that were outsourced.

 2      A.  I can't adequately answer that question.

 3 There were issues, and there's a lot going on in that

 4 question.

 5          First of all, regarding the initial processes,

 6 there were a lot of process improvements based on new

 7 information once they understood the nature of the data

 8 and what was happening and the training requirements.

 9          But I did not assess how much of the issues

10 were related to just bad training versus process

11 improvement or changes in the process.  I can't tell

12 you what's related to what.

13      Q.  So you think some of the issues were actually

14 caused by process improvements?

15      A.  No.  I'm saying some of the issues were better

16 understanding the nature of the data, you know, what's

17 coming in, and making changes once they physically can

18 see what's happening.

19          I would also tell you, I -- after reviewing

20 some of the documents, it's clear that there needed to

21 be additional training in some areas and some

22 processes.  But I don't find those unusual activities,

23 given the nature of automating a mailroom.

24      Q.  In what respects do you believe that

25 PacifiCare did not give Lason adequate instructions for
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 1 performing the functions that were outsourced as of the

 2 go-live date?

 3      A.  Again, I don't know how to answer that

 4 question.  I don't know.

 5      Q.  So you don't know any functions, you can't

 6 name any functions here for which they were not given

 7 adequate instructions, right?

 8      A.  Under the term "adequate instructions," I

 9 can't interpret that to say, Is it just a training

10 issue?  I don't -- because "adequate instructions"

11 implies something that PacifiCare did or did not do.

12          I looked at issues.  I didn't necessarily look

13 at what the causal factor was -- the need for training,

14 the need for change in a process.  I just looked at the

15 fact that they had issues; they worked through it; they

16 made changes.

17      Q.  So can I conclude from that answer that you

18 don't really have an opinion whether or not PacifiCare

19 provided Lason in June of 2006 with adequate

20 information to carry out the outsource functions?

21      A.  I had no reason to believe that they didn't

22 have adequate information.

23      Q.  Even in hindsight?

24      A.  Well, there's a -- yes, in hindsight.  But let

25 me be specific about the nature of these types of



20460

 1 projects.

 2          These projects are a -- if I can use the

 3 term -- best guesstimate on trying to emulate the types

 4 of documents and the media that these documents come in

 5 on and the interpretation of what's going on.

 6 Automating a process that is that unique, you're going

 7 to go through a shake-up period.  So when they first

 8 turned it on, the best thing you can do is to put

 9 monitoring around it and try to make sure you

10 understand the nature of what's hitting you at the

11 time.

12          And so my expectation is there's going to be a

13 workout period to be expected.

14      Q.  Actually, isn't the best thing you can do to

15 thoroughly test the process before you go live?

16      A.  Yes, in the theoretical.  But in this case,

17 there's only so much -- testing assumes that you can

18 identify every condition before it hits you.  And mail,

19 particularly non-keyable correspondence, doesn't lend

20 itself to that.  So you do the best you can, and then

21 you make a decision to start implementing.  And then

22 you monitor what happens.

23          And there was clear indication to me, after

24 they turned it on, that they learned from what they

25 saw, and they modified.  And they simplified.  There
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 1 were some lessons learned there.

 2      Q.  Do you have any basis to doubt that, if they

 3 had tested more thoroughly with a larger body of more

 4 diverse documents, testing the procedures from

 5 end-to-end, that they would have in fact identified

 6 problems that were subsequently identified in

 7 operation?

 8      A.  It would be speculative at best.  I reviewed

 9 testimony on everybody's opinion that they did, you

10 know, on the job that they did do.  And I applied my

11 industry experience on the nature, particularly in

12 correspondence files.  And I looked at what happened

13 afterwards, and I support what PacifiCare did for

14 testing.

15      Q.  You support what PacifiCare did for testing?

16      A.  Which means that they went into production

17 when they did regarding their test scripts.

18          I would be speculating.  Perhaps they might

19 have reduced some errors, but they consciously said

20 that they -- I thought they felt they were ready to

21 turn on and learn from it in a production mode, is what

22 I'm saying.

23      Q.  There's no question they thought they were

24 ready.  My question to you is, in your opinion, were

25 they ready?
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 1      MR. KENT:  Asked and answered.

 2      THE COURT:  Overruled.

 3      THE WITNESS:  Yes, I thought they were ready.

 4      MR. STRUMWASSER:  Q.  Do you recall Mr. Murray's

 5 testimony that they did three rounds of tests?

 6      A.  I remember the lifecycle testing.  I don't

 7 recall the term "three rounds."

 8      Q.  Three rounds of testing using approximately 70

 9 to 80 documents in each round?  You don't recall that?

10      A.  I don't recall "rounds."

11      MR. STRUMWASSER:  I'm afraid I don't have the

12 text, so I'm going to read it, and we can all sort of

13 follow along.  It's in Volume 115 at 13772.

14      MR. WOO:  What's the page number again?

15      MR. STRUMWASSER:  13772.

16          Are you ready?

17      MR. KENT:  How long is this passage?

18      MR. STRUMWASSER:   Question, starting on

19 Line 11 of Mr. Murray:

20                         "How many documents

21                    did you use, did you test?"

22          Answer -- excuse me, objection by

23 Mr. Velkei:

24                         "Prior to going live?

25                    So it's vague as to time."
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 1                         "Mr. Strumwasser:  Q.  May?

 2                    June?"

 3                         Answer:  "I don't recall

 4                    exactly.  It was -- we went

 5                    through several rounds of doing

 6                    this to make sure that it was

 7                    sinking in, so to speak.  So I

 8                    would hesitate to speculate.

 9                    So I'm just guessing somewhere,

10                    you know, hundred, few hundred."

11                         Question:  "How many such

12                    waves did you do?"

13                         "Mr. Velkei:  I'm assuming

14                    you mean round, how many rounds?"

15                         "Mr. Strumwasser:  Yes."

16      Answer from the witness:

17                         "My recollection is

18                    probably about three."

19          Do you recall reading that testimony?

20      A.  Well, I did read the testimony, if it's the

21 direct.  I don't recall the word "three."

22      THE COURT:  It was not the direct; it's the cross.

23      THE WITNESS:  No.

24      MR. STRUMWASSER:  Okay.

25      Q.  The -- I'll just represent to you that
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 1 Mr. Murray testified to three rounds of about 70 to 80

 2 documents in each round, which would be something in

 3 the neighborhood of 240 documents.  Do you have that in

 4 mind?

 5      A.  Yes.

 6      Q.  Do you know how many -- have you seen Exhibit

 7 5444, which was the three-ring binder of exemplars that

 8 were given to Lason?

 9      A.  Unfortunately, I don't recall any -- I have a

10 hard time with exhibit numbers, so --

11      Q.  Of course.  I was hoping that you would recall

12 it by my colorful description.

13          You understand that, when Lason went live,

14 that they were given a bunch of documents in a thick

15 three-ring binder; at it least was here, as a

16 three-ring binder showing various kinds of documents

17 with instruction about what to do with them?  Do you

18 remember that?

19      A.  I may have seen it.  I may have seen it a long

20 time ago, but I can't recall at this moment.

21      Q.  Are you aware that Lason was given at the time

22 of the original go-live a collection of sample

23 documents that were supposed to guide them in how to

24 categorize them?

25      A.  I think so.
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 1      Q.  You don't know one way or -- you don't recall

 2 one way or the other whether you actually saw that

 3 collection?

 4      A.  I may have, and it might have been a long time

 5 ago.

 6      Q.  So what all documentation did you see of the

 7 Lason process as it went to -- of the document

 8 routing -- document-classification process as it went

 9 to Lason when they went live in '06?

10      A.  Off the top of my head, I looked at some

11 process flows.  I reviewed issues and Jon Murray direct

12 testimony and other testimonies on certain process

13 issues.  And that's specifically what I remember today.

14      Q.  I'd like to you assume that Lason was given a

15 collection of something like 350 documents that were

16 representatives of the types of documents they were

17 told were going to come through and that the testing

18 itself involved about 240 documents.  Do you have that

19 in mind?

20      A.  Yes.

21      Q.  Are you able to say one way or another whether

22 it is an adequate testing program to use 240 test

23 documents to test a process that had about 350 example

24 documents?

25      MR. KENT:  Incomplete hypothetical, calls for
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 1 speculation.

 2      THE COURT:  I'll allow it.  But are you -- did you

 3 understand the question?

 4      THE WITNESS:  I think can I respond to that

 5 question.

 6      THE COURT:  Okay.

 7      THE WITNESS:  So would you restate it.  I don't

 8 know if the -- yes or no.

 9      THE COURT:  So there are 350 kinds of documents

10 out there, and they gave him 240 of them to test.

11      MR. STRUMWASSER:  As a test.

12      THE COURT:  Do you think that's adequate?

13      MR. STRUMWASSER:  Q.  I'm asking whether you have

14 an opinion as to whether that is adequate or

15 inadequate.

16      MR. KENT:  Objection, no foundation, incomplete

17 hypothetical.

18      THE COURT:  Overruled.

19      THE WITNESS:  Well, I don't have an opinion

20 without more information.  Specifically, I would want

21 to know difference between document examples and doc

22 types.  And the relationship between doc types and work

23 queues, to me, would help me answer that question.

24      MR. STRUMWASSER:  Q.  You in fact know how many

25 document categories there were at the time they went
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 1 live, don't you?

 2      A.  They were in the 60s.  If my memory serves me

 3 correct, it was about 63 or 60-ish doc types.

 4      Q.  So, sir, there were something in the low 60s

 5 of document types, and there were 350 examples that

 6 mapped into those 60-something categories.  And with

 7 that information, are you able to have an opinion,

 8 formulate an opinion, as to whether or not a series of

 9 tests that comprised a total of 240 documents would

10 have been adequate?

11      A.  Yes, I don't have enough information to say it

12 would not have been adequate.  It appeared from

13 everything I looked at it was adequate.

14          And again, the fact is -- the fact that they

15 had 350 examples doesn't bother me.  It's more the --

16 the answer of the question is more around doc types and

17 its relationship.  So the fact that they had 350

18 examples in the binder doesn't give me cause for

19 concern.

20      Q.  So you don't have enough information to say

21 that it was inadequate, but you do have enough

22 information to say it was adequate.

23      MR. KENT:  Objection, misstates the testimony.

24      THE COURT:  Sustained.

25      MR. STRUMWASSER:  Q.  Do I hear you correctly
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 1 saying you don't have enough information to say whether

 2 it's adequate?

 3      A.  Yes, I think I have enough information to say

 4 that I was testing what's adequate.  I am specifically

 5 referring to the fact of 350, if there were 350

 6 examples in the manuals that that, by itself, would

 7 give me reason for concern.

 8      Q.  Mr. McNabb, are you -- do you have any opinion

 9 as to whether on the day they went live in 2006,

10 PacifiCare adequately supervised Lason's performance of

11 the outsourced functions?

12      A.  I don't have an opinion on day one.  I have no

13 reason to doubt.

14      Q.  You don't have any opinion, but you have no

15 reason to doubt?

16      A.  I didn't look at day one supervision, I guess

17 is what I'm saying.  And there was nothing in my review

18 that would have caused me to be alarmed.

19      Q.  And in the first six months, let's say, of the

20 Lason implementation, do you have an opinion whether

21 PacifiCare adequately supervised Lason's performance of

22 the outsourced functions?

23      A.  I don't have an opinion on PacifiCare's

24 management of Lason.

25      Q.  Do you have any opinion as to whether or not
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 1 PacifiCare implemented adequate quality control

 2 measures with respect to Lason's performance starting

 3 sometime -- anytime in 2006?

 4      A.  Well, there were issues that were discussed by

 5 many people.  And I believe by looking through the

 6 e-mails that, when they had issues regarding SLAs or

 7 any other type of measurements, that when they brought

 8 the issue up, they resolved the issue.

 9      Q.  Are you aware of any of those issues that were

10 identified in 2006?

11      A.  I can't recall specific 2006, just 2007 issues

12 that were discussed.  But there's quite a -- I've seen

13 several e-mails talking about how to manage Lason and

14 regarding SLAs in particular.

15      MR. STRUMWASSER:  That's a good place, your Honor.

16      THE COURT:  All right.  9:00 o'clock?

17      MR. STRUMWASSER:  Please.

18      MR. KENT:  9:00 o'clock.

19      (Whereupon, the proceedings recessed

20       at 3:52 p.m.)

21

22

23

24

25
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 1 STATE OF CALIFORNIA     )

                        )   ss.

 2 COUNTY OF MARIN         )

 3          I, DEBORAH FUQUA, a Certified Shorthand

 4 Reporter of the State of California, duly authorized to

 5 administer oaths pursuant to Section 8211 of the

 6 California Code of Civil Procedure, do hereby certify

 7 that the foregoing proceedings were reported by me, a

 8 disinterested person, and thereafter transcribed under

 9 my direction into typewriting and is a true and correct

10 transcription of said proceedings.

11          I further certify that I am not of counsel or

12 attorney for either or any of the parties in the

13 foregoing proceeding and caption named, nor in any way

14 interested in the outcome of the cause named in said

15 caption.
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17
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 1 Tuesday, August 23, 2011             9:03 o'clock a.m.

 2                         ---o0o---

 3                   P R O C E E D I N G S

 4      THE COURT:  This is on the record before the

 5 Insurance Commissioner of the State of California in

 6 the matter of the PacifiCare Life and Health Insurance

 7 Company.  This is OAH Case No. 2009061395, UPA

 8 2007-00004.  Today's date is August 23rd, 2011.

 9          Counsel are present.  Respondent is here in

10 the person of Ms. Monk, and we're continuing with the

11 cross-examination of Mr. McNabb.

12      MR. STRUMWASSER:  Your Honor, before we do so, I

13 have the reduced copies of 1118.

14      THE COURT:  Great, 1118.

15                       RICK McNABB,

16          called as a witness by the Respondent,

17          having been previously duly sworn, was

18          examined and testified further as

19          hereinafter set forth:

20      CROSS-EXAMINATION BY MR. STRUMWASSER (Resumed)

21 MR. STRUMWASSER:  Q.  Good morning, Mr. McNabb.

22      A.  Good morning.

23      Q.  In your report, Mr. McNabb, you say that,

24 "Automated document imaging and tracking systems can

25 bring significant benefits to health plans."  Do you
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 1 recall that?

 2      A.  Yes, I do.

 3      Q.  May I assume that by "significant benefits to

 4 health plans," you would include significant benefits

 5 to members of those health plans?

 6      A.  Yes, I can accept that.

 7      MR. KENT:  Where exactly are you, Mr. Strumwasser?

 8      MR. STRUMWASSER:  Page 6, Footnote 7.

 9      MR. KENT:  Thank you.

10      MR. STRUMWASSER:  Q.  One of those benefits might

11 be that scanned documents can be stored in a central

12 electronic database, correct?

13      A.  That could be a benefit.

14      Q.  And that way the staff in different

15 departments could access important documents, for

16 example, documents relating to member eligibility and

17 coverage.  Would you agree?

18      A.  Yes.

19      Q.  And normally those documents would be indexed

20 by member ID and claim number so that the staff could

21 easily retrieve them, right?

22      MR. KENT:  Objection, calls for speculation, no

23 foundation, incomplete hypothetical.

24      THE COURT:  Did you understand the question?

25          Do you want to read it back?
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 1          (Record read)

 2      MR. KENT:  My objection is I don't know -- the

 3 witness hasn't testified one way or the other whether

 4 there is a quote/unquote "normal" in the industry.

 5      THE COURT:  Okay.

 6      MR. STRUMWASSER:  He can tell us that.

 7      THE COURT:  Yes.

 8      THE WITNESS:  Yes.  I would not agree with the

 9 word "normal."  That is one way to index.  And it --

10 also indexing depends on where you are in the process

11 too.  It would have to be considered.

12      MR. STRUMWASSER:  Q.  Without respect -- you

13 referenced specifically indexing.  Would you agree that

14 it is industry norm that claim-related documents are

15 retrievable by claim number?

16      A.  They can be, but not -- not always.

17      Q.  Not always, but would you agree that that is

18 the industry norm?

19      A.  No, I wouldn't say it was an industry norm.

20 You have to get to a specific document discussion,

21 where it is in the process and, you know, what is --

22 you know, could be a member number.

23          So when you look at normal activities, what I

24 would consider normal, I don't -- I find an index but

25 not necessarily multiple indexes on documents.
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 1      Q.  Okay.  Without respect, again, to the word

 2 "index," would you agree that, if a document that is

 3 related to a pending claim has been received and has

 4 been scanned, it is normal industry practice to make

 5 that scanned image of the document retrievable by -- in

 6 some way that identifies the member?

 7      A.  I would not -- I would have to talk about

 8 specific documents to understand "by member."  Could be

 9 by claim, could be by member, could be to be indexed at

10 some point in the process.  So I'd want to get to more

11 specifics.

12      Q.  Okay.  So claim is pending.  Document comes

13 in, pertains to that claim, and has been scanned.  You

14 would agree that the industry norm calls for that

15 document to be retrievable either by claim number or

16 member number, correct?

17      MR. KENT:  Asked and answered.  The witness

18 already said no.

19      THE COURT:  I'll allow it.

20      THE WITNESS:  Not necessarily, depends on where we

21 are in the process and what the document is.

22      MR. STRUMWASSER:  Q.  So just to make sure we've

23 got your testimony right, is it your testimony that it

24 would be within the industry norm for a document that

25 comes in regarding a pending claim to be scanned and
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 1 not retrievable either by the claim number or the

 2 member number?

 3      MR. KENT:  Objection, vague.  Retrievable by whom?

 4 Are we talking about the claim adjuster or someone else

 5 within an organization?

 6      MR. STRUMWASSER:  Retrievable by anybody who has

 7 access to the scanned file, the file of scanned images.

 8      MR. KENT:  Objection, vague.

 9      THE COURT:  Can you formulate the entire question?

10      MR. STRUMWASSER:  Sure.

11      Q.  Is it your opinion that it is within the

12 industry norm for a document that comes in that

13 pertains to a pending claim to be scanned into a file

14 and not be retrievable either by claim number or member

15 number by people who have access to that file?

16      A.  It is my opinion that I would have to look at

17 it in the process of where it is in the process and how

18 it came in the door and what you're doing at the time.

19          So it's a real process-related question.

20      Q.  So your answer is categorically you cannot say

21 that?

22      A.  Correct.

23      Q.  And if it's a process that has a post scan

24 manual keying, and after that post scan manual keying

25 the document is still not retrievable by claim number
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 1 or member number, is it your opinion that that would

 2 still be within the industry norm or might still be

 3 within the industry norm?

 4      MR. KENT:  I think it's vague.  I have no idea

 5 what that meant, but --

 6      THE COURT:  Did you understand the question?

 7      THE WITNESS:  It's so dependant on the type of

 8 document and what we're doing with processes to answer

 9 that specifically.

10      MR. STRUMWASSER:  I was simply trying to respond

11 to his observation and his awareness in the process.

12 If the process is the document gets scanned, then, in

13 the ordinary course data gets extracted, obviously I'm

14 asking post that process.

15      Q.  But once the routine -- the document's been

16 scanned, entered in the database, and whatever standard

17 routine keying from that document has been done, if the

18 document is still not retrievable by member number or

19 claim number, is it your testimony that would still be

20 within the industry norm?

21      MR. KENT:  Objection, still vague.  "Keyable" I

22 think means that it's a claim as opposed to something

23 that is not a claim.  But I'm not sure that's what the

24 question was intended to ask.

25      MR. STRUMWASSER:  I don't recall saying "keyable."
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 1 I said keying.

 2      THE COURT:  Do you understand the question?

 3      THE WITNESS:  I think my answer is still the same,

 4 that there is not a consistent -- at this level of

 5 conversation, I do not see a consistent standard in the

 6 industry from my experience.

 7          And I'll use keyable as an example.  If it is

 8 a keyable claim, not everything -- companies choose

 9 To archive things that have been stripped off.  They

10 could -- and this is an issue with standard.  They

11 could just put them in a filing cabinet until they go

12 into a period of time where, if nobody looks at it,

13 they get tossed once the information has been taken off

14 the document.  So that's a company-specific policy.

15          So it really depends on what we're talking

16 about -- a specific document, the entry point into the

17 company, and where it is in the process.  For me to say

18 that there's an industry standard, I don't know that I

19 would agree with that.

20      MR. STRUMWASSER:  Q.  So is it your testimony that

21 a document pertaining to a pending claim that comes in

22 and is scanned and information may be extracted

23 manually and keyed in, that, once that is done, both

24 the document itself and the image may subsequently be

25 tossed away?
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 1      THE COURT:  I don't think that's what he said.

 2      MR. STRUMWASSER:  I'm sorry.  That's what I heard.

 3      THE COURT:  I think he said --

 4          (Reporter interruption)

 5      MR. STRUMWASSER:  Your Honor, I was following up

 6 on the sentence, "They could just put them in a filing

 7 cabinet until they go into a period of time where, if

 8 nobody looks at it, they get tossed."

 9      THE COURT:  I thought he meant the paper, not the

10 electronic image.

11      MR. KENT:  Right.

12      THE COURT:  So you know, I know that you're trying

13 to do this in some way that doesn't -- isn't specific.

14 But if you're talking about CCOCs, maybe you ought to

15 just talk about it and ask whether that's really okay.

16      MR. STRUMWASSER:  Fair enough.  I appreciate the

17 suggestion.  It was in fact exactly where I was going

18 next.

19      Q.  Mr. McNabb, you know what a COCC is, right?

20      A.  Certificate of coverage.

21      Q.  Creditable coverage?

22      A.  Right, yes, creditable coverage.

23      Q.  It's a certificate that shows that a new

24 member had health plan coverage for a preceding period

25 and that they are therefore eligible to be covered
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 1 without an exclusion period, right?

 2      A.  Yes.

 3      Q.  And the importance of a COCC -- strike that.

 4          If I send in a COCC to my health carrier and

 5 an automatic document imaging system like DocDNA

 6 captures it or it's placed in DocDNA, according to

 7 standard industry practice, should that image, first of

 8 all, be kept in a central location?

 9      A.  That image, if we're scanning the image, it's

10 my opinion that image should be in a retrievable

11 location.

12      Q.  It should be retrievable by anybody who needs

13 access to that image in order to properly process

14 claims, right?

15      A.  Yes.  But my earlier example -- I'll give you

16 an example on that.  When we talk about industry

17 practices, it's very typical for clients I have worked

18 with in that example to see the document, review it,

19 check off on the system that it's been reviewed, and

20 then the document goes away, never to be seen again.

21          So it is, again, an example when we talk about

22 industry practices, that is kind of what I was trying

23 to get at earlier, that it would be nice to have it

24 retrievable, but I wouldn't say that there's an

25 industry standard on it.  The main issue is for people
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 1 to check off on the system that is being reviewed.

 2      Q.  What do you mean by "the document goes away

 3 never to be seen again"?

 4      A.  In my practice, somebody physically reviews

 5 the document once, updates the system, and there's no

 6 need to review that physical document again.  It's a

 7 one-time review.

 8      Q.  In your experience, is it typically scanned?

 9      A.  It can be, yes.

10      Q.  Isn't it the case that either a scanned image

11 or the original itself is going to be retained for a

12 considerable period?

13      A.  For a period.

14      Q.  What does HIPAA require for a COCC?

15      A.  I don't know if I know the reg on that off the

16 top of my head.

17      Q.  So if I call in later and say, "Hey, my claim

18 was denied based on a preexisting condition, but I sent

19 you my COCC," the person who takes that call ought to

20 be able to see whether or not a COCC was sent, right?

21      A.  Yes, or be able -- yes, in an ideal situation,

22 yes.

23      Q.  If the person says, "I sent in my COCC," and

24 the check mark isn't checked, should that person, that

25 is to say the recipient of the call, be able to
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 1 retrieve the COCC?

 2      A.  In an ideal situation, that would be good for

 3 the customer service rep to be able to pull it up at

 4 that point.

 5      Q.  How about in a system that operates within

 6 industry standards?

 7      A.  I don't know that I would say there was an

 8 industry standard on that issue.  But ideally it would

 9 be good to pull it up.  Not all clients have that

10 capability that I've worked with.

11      Q.  The ability to pull it up would be a

12 significant benefit of automation, would you agree?

13      A.  Yes, I would agree.

14      Q.  In fact, the check mark system that you

15 described would be exactly the capability the company

16 had if it did not automate secondary documents, right?

17      MR. KENT:  Objection, vague, no foundation.

18      THE COURT:  If you know.

19      THE WITNESS:  Yes, they would have the check mark

20 situation in most cases.  But in all cases that I've

21 been with, they have it regardless of whether it's

22 automated or not.

23      MR. STRUMWASSER:  Q.  Right, they have it on their

24 claim system somewhere the ability to, metaphorically

25 speaking, check off the box regarding prior coverage
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 1 and exclusion period, right?

 2      A.  Yes.

 3      Q.  They have that regardless of whether they

 4 maintain the COCC in paper or they scan it, right?

 5      A.  Yes.

 6      Q.  And if they maintain it in paper and a

 7 question arises regarding whether or not the document

 8 was received, there is a place where that document will

 9 have been put where it can be looked for, right?

10      MR. KENT:  No foundation, incomplete hypothetical.

11      THE COURT:  If he knows.

12          And you're talking about the industry

13 standard?

14      MR. STRUMWASSER:  Yes.

15      THE WITNESS:  Hypothetically, that's what should

16 happen.

17      MR. STRUMWASSER:  Q.  Are you aware that

18 PacifiCare didn't develop the capacity to store COCCs

19 in a central readily-accessible repository until

20 sometime in the spring of 2007?

21      A.  I'm not aware of that specific date.

22      Q.  Are you aware that, as a result of the timing

23 of the implementation of a central repository, claims

24 were being improperly denied as uncovered preexisting

25 conditions, even though the member had already sent in
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 1 a COCC?

 2      A.  I don't recall specifics on that.

 3      Q.  If that were the case, would that change any

 4 of the opinions you've expressed in this case?

 5      A.  No, because regarding -- you know, the

 6 implementation of Lason, in my opinion or my

 7 understanding, was an evolving implementation.  So the

 8 fact that they developed a repository later -- you have

 9 to acknowledge that they were dealing with a manual

10 system even before Lason.

11          So they just evolved further with further

12 automation on more documents over time, or they made

13 adjustments.  Given the manual mailroom prior to Lason,

14 they had that issue outstanding already.  So in my

15 opinion, they just implemented a new function and

16 feature at that point.

17      Q.  Did you ever see evidence of a single claim

18 erroneously denied due to the failure to properly

19 handle a COCC under the manual system prior to the

20 acquisition -- prior to Lason?

21      A.  I did not see any evidence prior or post that,

22 any material impact on claims.

23      Q.  Not asking that question.  Did you see

24 evidence of a single claim that was erroneously denied

25 due to mishandling of COCCs prior to Lason?
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 1      A.   I did not.

 2      MR. STRUMWASSER:  Let me show the witness a copy

 3 of 348, your Honor.

 4      Q.  Have you seen 348 before?

 5      A.  I don't recall.

 6      Q.  You see the date on the top, March 20, '07,

 7 right?

 8      A.  I did at one point, now I don't.

 9      Q.  Upper right?

10      A.  Right, oh, yes.

11      Q.  So we're eight or nine months into the Lason

12 outsourcing, right?

13      A.  Yes.

14      Q.  And in the second column under "issue

15 Description," "Lack of a consistent process to house,

16 track and/or retrieve COCCs retrieved for members," do

17 you see that?

18      A.  Yes, I do.

19      Q.  And not only does group services not have --

20 not only does customer care not have access to these

21 documents, but membership and accounting also, right?

22      MR. KENT:  Objection, misstates the -- the

23 document speaks for itself.

24      THE COURT:  Overruled.

25      THE WITNESS:  Could you restate that, please.
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 1      MR. STRUMWASSER:  Q.  Sure.  Let's do it this way.

 2 In the third column it indicates that not only is the

 3 customer care function not given access, but neither is

 4 claims, appeals, or membership and accounting, right?

 5      A.  I'm assuming -- MAS -- yes, if "MAS" is

 6 accounting.

 7      Q.  Membership accounting, right?

 8      A.  Membership accounting.  It -- I don't know

 9 where you're seeing "access."  It was talking about

10 validation of processes.

11      Q.  And in the second column it says in the second

12 sentence, "This is especially problematic when it

13 occurs between group services, customer care and

14 claims."  Does that indicate to you that the problem is

15 encountered with all three?

16      A.  I don't know what it's -- I don't know the

17 issues at hand here by looking at this document.

18      Q.  You don't know anything about the issues, or

19 you just don't know the answer to that last question?

20      A.  The only point in this document that I can

21 tell is it refers to lack of a consistent process to

22 house, track and retrieve.

23      Q.  Take a look at the second page, 0679.  Says,

24 "COCCs are currently scanned into DocDNA...queue

25 accessible to PPO claims department staff.  Queue is
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 1 worked daily," and so on, and, "then information is

 2 stored in FileNET."

 3          And then the next paragraph in that same

 4 entry, "Analyzing and reviewing a process by which

 5 FileNET server may be used as centralized storage for

 6 COCCs as this information will house COCCs retrievable

 7 by using member ID number."  Do you see that?

 8      A.  Yes.

 9      Q.  And back on the -- and you see that the due

10 date for this review on that row is April 15, '07?  Do

11 you see that?

12      A.  Yes.

13      Q.  You see also on the first page in the second

14 paragraph -- second paragraph of the second -- I guess

15 it's really the third column, "Issue Description,"

16 "PacifiCare needs to develop a process to keep the COCC

17 on file for the duration of the insurance coverage with

18 the plan"?

19      A.  Could you tell me where that is again, please?

20      Q.  Yes.  On the first page under the column

21 "Issue Description."

22      A.  Yes.

23      Q.  The last paragraph of that entry.

24      A.  Yes.

25      Q.  Do you read that to say that, at the time of
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 1 this document, there was no process to keep the COCC on

 2 file for the duration of the insurance coverage?

 3      A.  Well, I see what that says.  I don't really

 4 understand what it's implying here.  I don't know what

 5 their current process was.

 6      Q.  Based on your review of the documents you

 7 examined, you conclude that there were very few issues

 8 with claims following the outsourcing to Lason, right?

 9 Would you like a reference?

10      A.  No.  I believe that there was no connection

11 between Lason issues and material impacts on claims.

12      Q.  Take a look at Page 6 of your report, please.

13 The second full paragraph that starts with

14 "PacifiCare/United experienced challenges with the

15 mailroom transition."  Are you there?

16      A.  Yes.

17      Q.  The last -- second sentence, "Approximately 85

18 percent of PacifiCare's incoming mail is claims for

19 which there appears to have been very few issues."  Do

20 you see that?

21      A.  Yes.

22      Q.  Do you have any understanding as to what

23 proportion of PHS claims were received by mail --

24 excuse me -- PLHIC claims, do you have any sense of

25 what proportion of PLHIC claims were received by mail
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 1 during, let's say, the market conduct exam period?

 2      A.  I -- no, I don't recall specifically as a

 3 percent of mail -- as a percent of overall claims?  I

 4 don't recall.

 5      Q.  Yes.  Specifically do you recall Ms. Berkel

 6 testifying that 45 percent of PLHIC claims during the

 7 market conduct exam period were received by mail?

 8      A.  I may have at one time known that.

 9      Q.  What is your understanding of the role Lason

10 played in processing paper claims?

11      A.  My understanding is they received a paper

12 claim, routed it to the appropriate location for keying

13 the claim into the system.

14      Q.  So Lason gets the paper claim, they scan it,

15 right?

16      A.  Yes.

17      Q.  And then they key it, correct?

18      A.  Yes, route it.

19      Q.  Then what happens?

20      A.  I don't know how to answer that question.

21 Could you be more specific?

22      Q.  Do you know where the keyed claim goes?

23      A.  Well, the keyed claim goes into the system's

24 inventory at that point in time.

25      Q.  Managed by what system?  Do you know?



20492

 1      A.  It would be specific to the claim system that

 2 it was -- could have been RIMS, could have been UNET

 3 depending on what system it needed to go to.

 4      Q.  So to the extent my question was about PLHIC,

 5 it would go to?

 6      A.  RIMS.

 7      Q.  Which is synonymous for these purposes with

 8 Claims Exchange?

 9      MR. KENT:  Not --

10      THE WITNESS:  Yes.

11      MR. STRUMWASSER:  Well, let me withdraw the

12 question.

13      Q.  Do you understand Claims Exchange to be a

14 reference to RIMS or a reference to a preprocess to

15 RIMS?

16      A.  I view that term to be of an overarching

17 statement for the claims architecture, the claims

18 system holistically, meaning it included all claim

19 electronic processing at that point, at the start of

20 claim inventory.

21      Q.  At the start of the process, right?

22      A.  As I recall, yes.  And Claims Exchange, I

23 believe, was a term that was used sometimes with RIMS.

24      Q.  And is it your understanding that Claims

25 Exchange specifically determined eligibility coverage,
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 1 provider match and other claim information?

 2      A.  I believe, yes.  Yes.

 3      Q.  If adjudication is unsuccessful because one of

 4 the claims threshold fields contains data that doesn't

 5 match with any data in the claim system, it fails into

 6 a Claims Exchange error queue, correct?

 7      MR. KENT:  Objection, overbroad, it's vague.

 8      THE COURT:  Did you understand the question?

 9      THE WITNESS:  Yes.  But that level of detail,

10 there could be multiple queues.  I don't know that

11 specifics about what was happening with claim rejects.

12      MR. STRUMWASSER:  Q.  Okay.  So what you do know

13 is that, if there was a mismatch of the kind I just

14 mentioned, Claims Exchange would put it into a queue or

15 multiple queues, right?

16      A.  Yes, claim rejects need to be dealt with.  And

17 I'm responding from an industry perspective that, in

18 general, now, you have to decide what to do with a

19 reject and what conditions were rejected, if it can be

20 fixed, remedied by someone or not.

21      Q.  So should I take that answer to mean that you

22 don't have RIMS Claims Exchange-specific information

23 about the flow of the claim under those circumstances?

24      A.  At one point I reviewed a claims flow.  You're

25 getting down to specific rules that were probably even



20494

 1 underneath the detail of the claims flow I looked at.

 2          But to understand that, you need to know what

 3 rejects, what the rules and policies were at that time

 4 in RIMS for what to do with rejects.  I don't recall

 5 that specific information.

 6      Q.  It is your understanding as a matter of

 7 industry practice that, if a claim is rejected by the

 8 preprocessor, is has to be manually corrected, right?

 9      A.  Reject rules are very specific to a company.

10 And companies have their own individual thresholds.  So

11 they could just reject, send it back.  They could make

12 a determination on tolerances if they can fix it.

13          Some companies reject everything if it doesn't

14 come in clean the first time; it goes back with no

15 human hands touching it.  So I do know PacifiCare was

16 attempting to fix rejects on certain conditions.

17      Q.  Manually?

18      A.  Yes.

19      Q.  Are you aware whether or not Lason was

20 responsible for retrieving the claims in the no-match

21 error queue or queues?

22      A.  I am aware that Lason had some capabilities to

23 do some further investigation.

24      Q.  My question wasn't about capabilities.  My

25 question was whether they were required to retrieve
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 1 claims in a no-match queue and do research necessary to

 2 resolve the errors?

 3      A.  I don't know if I could say the word

 4 "required."  I know they had some responsibility to

 5 do -- fix some matching issues.  I don't recall

 6 specifically what the scope of that was.

 7      Q.  Are you familiar with the claims looping

 8 issues with respect to PLHIC?

 9      MR. KENT:  Objection, vague.

10      THE COURT:  Overruled.

11      THE WITNESS:  I am aware of that term that's been

12 used.  If it's regarding finding the correct queue for

13 a claim, if that's what we're talking about --

14      MR. STRUMWASSER:  Q.  Correct queue or correct

15 platform?

16      A.  My understanding is the correct queue.

17 Could -- may have a platform implication, but I recall

18 it as a queue.

19      Q.  Are you aware that PPO claims that are --

20 strike that.

21          You are aware that PPO claims go to RIMS, HMO

22 claims go to NICE or ILIAD, right?

23      A.  Yes.

24      Q.  Have you read any documents in which the

25 phenomenon was discussed that paper claims for which
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 1 Lason was responsible were bouncing between RIMS, NICE

 2 and ILIAD up to eight or nine times before being

 3 successfully entered into the system?

 4      A.  Yes, I'm aware of some of those issues.

 5      Q.  Do you recall reading any documents in which

 6 the claims looping issue was described as a very big

 7 issue?

 8      A.  I can't recall "big," but I do remember

 9 recalling some documents discussing this issue.

10      MR. STRUMWASSER:  I'm going to give the witness a

11 copy of 881 in evidence.

12      Q.  Have you seen this document before,

13  Mr. McNabb?

14      A.  I don't recall that I have.  I may have.

15      Q.  You see the reference to "..the looping issue

16 we discussed at the Summit is a very big issue"?

17      A.  Yes.

18      Q.  You understand the looping issue to be the

19 question about the documents bouncing between claims

20 paying platforms?

21      A.  Yes.

22      Q.  The reference there to "Summit," do you know

23 what summit Ms. Vavra is referring to?

24      A.  I believe she's talking about the Lason summit

25 that was held.
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 1      Q.  In late 2007?

 2      A.  I believe that's correct.

 3      Q.  And she says, "We are literally paying for

 4 these claims up to eight and nine times and they still

 5 aren't getting resolved in the system."  Do you see

 6 that?

 7      A.  Yes.

 8      Q.  Were you aware of how many PacifiCare claims

 9 were looping between systems on a daily basis?

10      A.  I did not get a good sense of that.  And I did

11 look into it.  And it's my opinion -- I don't even know

12 if I -- my understanding is it probably was a training

13 issue.  But you know, what they're really talking about

14 is a process re-engineering here to resolve it.  Which

15 also could be a process-related issue.  It could be a

16 combination of training and process.

17      MR. STRUMWASSER:  Q.  Mr. McNabb, my question was

18 do you know how many claims were being looped on a

19 daily basis?

20      MR. KENT:  Asked and answered.

21      THE COURT:  He said no.  Sustained.

22      MR. STRUMWASSER:  He said no?

23      THE COURT:  Yes.

24      MR. STRUMWASSER:  Q.  How many claims a day would

25 have to be looped before you thought it was a serious
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 1 problem?

 2      A.  In a hypothetical, I don't know how to answer

 3 that.  I'd have to see the total environment, the total

 4 volumes, the type of claims and how many people are

 5 impacted.

 6      Q.  So you don't have any opinion with respect to

 7 the PacifiCare environment in 2007, the PLHIC

 8 environment, you don't have any opinion as to how many

 9 claims would have to be looping before you would be

10 concerned this was a serious problem?

11      MR. KENT:  Objection, vague.

12      THE COURT:  Do you understand the question?

13      THE WITNESS:  Yes.  And I don't have enough

14 information to answer that question.

15      MR. STRUMWASSER:  Q.  What information would you

16 need?

17      A.  It would be the issues I mentioned earlier

18 about -- first of all, I did look into this.  And I

19 didn't find any evidence of what I would consider any

20 major outstanding issue that I could find.

21          But again, I would want to know how many

22 people were being impacted, the nature of the types of

23 claims coming through, and total volumes, what percent

24 of total volumes on a manual basis.

25      Q.  You said you didn't find any evidence that "I
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 1 would consider any major outstanding issue that I could

 2 find."

 3          Are you saying you didn't find any outstanding

 4 issue as of 2011?

 5      A.  Well, this issue, I did not see any facts

 6 around -- what the causal factor is other than we have

 7 a process improvement and/or training issue here.

 8      Q.  What did you mean by the phrase "outstanding

 9 issue"?

10      A.  "This" being looping, if that's what we're

11 talking about, as an outstanding issue.

12      Q.  So you had looked to see whether looping had

13 been solved by 2011?

14      A.  No, no.

15      Q.  What does the word "outstanding" mean?

16      A.  I -- when I looked into this issue, I didn't

17 see it -- maybe I should rephrase -- an obvious root

18 cause is probably the word I should have used as far as

19 what was happening here other than training or the need

20 for a process improvement.

21      Q.  You say you looked into this looping issue,

22 right?

23      A.  Yes, I was aware of it.

24      Q.  You said you looked into it, right?

25      A.  Yes.  I looked at Lason-specific issues, this
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 1 being one of them.

 2      Q.  Specifically with respect to this one, what

 3 did you look at?  What documents?

 4      A.  I don't recall specifics, but I looked at

 5 testimony and -- for any explanation of what was

 6 happening.

 7      Q.  So you didn't look at any of the internal

 8 documents contemporaneous with the problem, right?

 9      A.  I may have at one time, I can't recall.

10      Q.  Whose testimony did you look at?

11      A.  I think this was Jon Murray, perhaps, and

12 Kelly Vavra, and I can't recall specifics -- Kelly

13 Vavra and maybe even Ellen Vonderhaar, but I can't

14 recall specifics as to what came from where.  But --

15      Q.  What responsibility did you understand

16 Mr. Murray to have with respect to claims, to keyable

17 documents?

18      A.  Well, Mr. Murray's responsibility was in the

19 beginning to set up the process flows.

20      Q.  For claims?

21      A.  Queues.

22      MR. STRUMWASSER:  I'm going to show the witness a

23 copy of 563 in evidence, your Honor.

24      THE COURT:  I think he's ready.

25      MR. STRUMWASSER:  Q.  I'm sorry.  Am I correct
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 1 that you haven't seen this document before?

 2      A.  I don't recall it right now.

 3      Q.  And you see in the third bullet under

 4 "Executive Summary" that the claims looping problem was

 5 prevalent in the current PHS environment amounting to

 6 1500 claims a day?  Do you see that?

 7      A.  I do.

 8      Q.  Now, Mr. McNabb, in looking into this issue,

 9 you said you looked at about -- at root causes and that

10 you determined that the root cause of the claim looping

11 problem was a training issue?

12      MR. KENT:  Misstates the prior testimony.

13      THE COURT:  He said something --

14          Can you repeat what you said.

15      THE WITNESS:  I said I didn't see any evidence of

16 a root cause on that issue.

17      MR. STRUMWASSER:  Q.  My question was:

18                         "Are you saying you didn't

19                    find any outstanding issue as

20                    of 2011?"

21          And the answer is:

22                         "Well, this issue, I did

23                    not see any facts around what

24                    the causal factor is other than

25                    we have a process improvement
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 1                    and/or training issue."

 2          Do you recall that?

 3      A.  Yes.

 4      Q.  And you also said, "I did not get a good" --

 5 well, the question was:

 6                         "Were you aware of how

 7                    many PacifiCare claims were

 8                    looping between systems on a

 9                    daily basis?"

10                         Answer:  "I did not get

11                    a good sense of that, and I did

12                    look into it, and it's my

13                    opinion, I didn't even know if

14                    I -- my understanding is it

15                    probably was a training issue."

16          Then you say:

17                         "But, you know,

18                    what they're really talking

19                    about is a process

20                    re-engineering here to

21                    resolve it, which also

22                    could be a process-related

23                    issue.  It could be a

24                    combination of training..."

25          And that's all we have here.  So am I correct
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 1 then that you determined the root cause was the

 2 training issue and some process issues?

 3      MR. KENT:  Misstates the prior testimony.  He said

 4 the opposite.

 5      THE COURT:  Sustained.

 6      MR. STRUMWASSER:  I'm sorry.

 7      THE COURT:  You're trying to connect root cause

 8 with these two things he's talking about.  He's never

 9 connected that.  He's never said it was a root cause.

10 That isn't -- and he's denied that that was the root

11 cause.

12      MR. STRUMWASSER:  Okay.  I'm just got getting it.

13      Q.  Let's put it this way.  Have you ever

14 determined what the root cause of the looping issue

15 was?

16      MR. KENT:  Asked and answered.

17      THE COURT:  My understanding is he said no.

18          Is that correct?

19      THE WITNESS:  (Nods head affirmatively)

20      THE COURT:  Yes?

21      THE WITNESS:  Yes, that is correct.

22      MR. STRUMWASSER:  Q.  But you did say there was a

23 causal relationship between the problem and training?

24      A.  No.  I didn't find any evidence of a root

25 cause.  The only thing that my understanding is, by
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 1 looking at some of the documents, it appeared to me

 2 that it could have been a training and certainly a

 3 process re-engineering issue.

 4          And in the total bigger context, there are

 5 several process improvements implementing a mail system

 6 like this, this big and this broad, that you would

 7 expect to see.  So this appeared to me as just another

 8 process improvement.  I didn't find anything stating

 9 what the root cause of the routing issues were.

10      Q.  563, which I just distributed, doesn't have a

11 date on it, but Mr. Velkei identified it on the record

12 as a December 1, 2008, document.  And so the fact that

13 this looping problem --

14      MR. KENT:  Wait a minute.  I'm sorry to cut you

15 off.  Are you sure it's not 2007?

16      MR. STRUMWASSER:  I'll read you the record, Page

17 6349, "And your Honor, while the witness is looking at

18 the document on 563, I think Ms. Rosen was just

19 mistaken.  The date is 12/1/08, the last save date."

20      THE COURT:  That was the last save date.  That

21 isn't necessarily the creation.

22      MR. KENT:  I could be wrong, but it just doesn't

23 look like a late '08 document.

24      MR. STRUMWASSER:  It's the only date in the record

25 on this subject.
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 1      THE COURT:  All right.

 2      MR. STRUMWASSER:  Q.  If in fact 563 is describing

 3 a 1500-claims-a-day problem in -- at the end of 2008,

 4 would that be -- just the timing be a concern to you,

 5 the timing and the magnitude?

 6      A.  I would have a normal concern, but I didn't

 7 see any impact, that this could be just a process issue

 8 internal to their operations.

 9      Q.  So do you disagree with Ms. Vavra's comment

10 that this was a very big issue?

11      A.  Well, that's what she said.  I would have a

12 concern over 1500 claims a day.  But in my opinion,

13 they were aware of it.  That may have been causing,

14 obviously, more internal work for them.  But as we've

15 said, they were aware of it, and they modified the

16 process.

17      Q.  It was also delaying the processing of claims,

18 wasn't it?

19      A.  It had some delay, but there's no obvious

20 evidence to me that it delayed them to be late or

21 caused a problem.  It caused more work.  But there's no

22 evidence that this issue, from what I could see, caused

23 any late-paid claims.

24      Q.  It was adding 12 to 15 or 17 days to the

25 turnaround time, wasn't it?
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 1      A.  I don't recall specific what she said or --

 2 but that just means that there's more effort to get

 3 them out the door with the time remaining.

 4      Q.  You see on 563 it says that, by fixing this

 5 problem, you'll be able to improve turnaround time from

 6 15 to 20 days to 3 to 5 days?

 7      A.  Yes.

 8      Q.  You don't have any basis to doubt that, do

 9 you?

10      A.  No.  But I would call that a good process

11 improvement initiative to implement.  That speaks for

12 itself.

13      Q.  And the fact that this good process

14 improvement is occurring in 2008 is not a concern to

15 you then?

16      MR. KENT:  Objection, no foundation.  The witness

17 doesn't know the date of it.  Mr. Strumwasser made a

18 representation.  I don't know -- it was a last save

19 date.  I -- you know, there's nothing here.

20      THE COURT:  I'm not sure.  I can go look at the

21 original document and see if I have a note on it beyond

22 what you said.  Other than that --

23      THE KENT:  You know, the other thing, your Honor,

24 is we've been going an hour, now.  This whole area is

25 about -- and I think it was Ms. Vonderhaar testifying,
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 1 but one of the claims witnesses testified that this

 2 caused them just to work extra hard to meet their

 3 internal deadlines, that it doesn't have an external

 4 impact on members or providers.

 5          The first issue we went through about COCCs,

 6 the testimony is undisputed that what the folks were

 7 dealing with in the end of '06-'07 was a legacy

 8 PacifiCare process that needed to be improved, nothing

 9 to do with the integration.

10          So you know, we're spending a lot of time

11 going very little distance, if anywhere.

12      MR. STRUMWASSER:  Your Honor, none of that was

13 true, but I mean --

14      THE COURT:  That doesn't get me anywhere either.

15 I'll go look and see if there's something different

16 than this in there.  Why don't we take a ten-minute

17 break.

18      MR. KENT:  Thank you.

19          (Recess taken)

20      THE COURT:  We'll go back on the record.  The

21 original that's in evidence doesn't have any notes on

22 it.

23      MR. STRUMWASSER:  Your Honor, I've already given

24 Mr. Kent a copy of the 6349 for the record with the

25 plus and minus one page.  On 6349, the full quotation
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 1 that I have only an excerpt from before was, the full

 2 quotation is:

 3                         "The date is 12/1/08,

 4                    the last save date.  And this

 5                    was the one where it was

 6                    accompanied by -- it was

 7                    forwarded under an e-mail in

 8                    January of '09.  So I

 9                    confirmed the date."

10          Your Honor asked:

11                         "So it's 12/1/03?"

12                         "Mr. Velkei:  12/1/08."

13      THE COURT:  But then the next page says "564."

14      MR. STRUMWASSER:  That's a different exhibit.

15      THE COURT:  Okay.  If that isn't right, you

16 probably need to look into it and come up with

17 something else.

18      MR. KENT:  That's fine.  That's fine.

19      THE COURT:  All right.

20          Do you have any objection to my attaching that

21 to this so if it comes up again --

22      MR. KENT:  No, not at all.

23      THE COURT:  Thank you.

24      MR. KENT:  It is what it is.  15 to 20 days.

25      THE COURT:  All right.  Go ahead.
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 1      MR. STRUMWASSER:  Q.  So my last question on 563,

 2 do you have any concern that the solution to the

 3 looping problem is being discussed at the end of 2008?

 4      A.  No.  From an impact of an integration, I view

 5 this just as a process improvement.  They're still,

 6 even though it's creating more effort, meeting their

 7 claim timeliness requirements even with these delays.

 8 So it's causing more work internal, but it's not

 9 causing any negative issue that I can see.

10      Q.  Mr. McNabb, you're not saying that there were

11 no late paid claims, are you?

12      A.  No, I'm not saying that there are no late paid

13 claims in general.

14      MR. STRUMWASSER:  Give the witness a copy of 573

15 in evidence, your Honor.

16      THE COURT:  I think the witness is ready.

17      MR. STRUMWASSER:  Thank you.

18      Q.  Mr. McNabb, have you seen 573 before?

19      A.  I may have, yes.

20      Q.  So it's about a month after 881, Ms. Vavra's

21 e-mail.  The second e-mail from the top is from Amelia

22 Hinrichs to Dirk McMahon.  Do you see that?

23      A.  Yes.

24      Q.  "Here's a follow-up to the issue Sue Berkel

25 raised to your attention about PHS claims routing."
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 1 And then in the next paragraph, she explains, "Prior to

 2 being acquired by UHC, PHS had an in-house routing

 3 system that would route paper claims to the appropriate

 4 platform (NICE/ILIAD/RIMS).  When PHS paper operations

 5 were moved to the United RMO, that ability was lost and

 6 the RMO began using a static mail extract, then routing

 7 all claims to NICE as the default platform if the

 8 default platform could not be determined."  Do you see

 9 that?

10      A.  I do.

11      Q.  Were you aware of that problem when you filed

12 your report?

13      A.  Yes, I was.

14      Q.  And in the second paragraph down from that,

15 the proposed solution involved enhancing an interface

16 called FETrain to allow the RMO staff to look up

17 individual members and determine the appropriate

18 platform for their claims, right?

19      A.  Yes.

20      Q.  And legacy United RMOs already had that

21 capacity, right?

22      A.  That's what it says.

23      Q.  You don't know yourself one way or the other?

24      A.  Well, I take it for what it says.  I didn't go

25 into the United mailrooms.
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 1      Q.  But as of December 2007, roughly a year and a

 2 half after Lason took over the claim keying function

 3 for PacifiCare, Lason had not been given the capacity

 4 to look up members to ensure that claims were keyed

 5 into the appropriate platform, right?

 6      A.  All I can tell you is they didn't have access

 7 to FETrain.

 8      Q.  And giving them access to FETrain was being

 9 proposed here, right?

10      A.  Yes.

11      Q.  And the reason it was being proposed is

12 because they did not have the ability to look up

13 members to ensure that claims were keyed into the

14 appropriate platform, right?

15      MR. KENT:  Objection, misstates the record.  Sue

16 Berkel testified at length about this.  I think Ellen

17 Vonderhaar testified about this.  It's not that they

18 didn't have access; it's that they had to do it

19 manually.

20      MR. STRUMWASSER:  The document indicates that they

21 had to do it manually but couldn't get the numbers

22 necessary to do it manually.

23      THE COURT:  Okay.  I'll allow it.

24      THE WITNESS:  So could you restate the question

25 again, please?
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 1      THE COURT:  I don't think reading it back is going

 2 to help.  Could you reformulate it, please?

 3      MR. STRUMWASSER:  Sure.

 4      Q.  You said that all this tells you is that they

 5 were implementing FETrain.  And I asked you to confirm

 6 that the reason why they were implementing FETrain was

 7 because without it they did not have the ability to

 8 look up the member to ensure that the claims were keyed

 9 into the appropriate platform, correct?

10      A.  And I would disagree with that, that they had

11 other alternatives.

12      Q.  What alternatives did they have?

13      A.  Well, I believe they had other -- I don't know

14 specifically.  I do know this solved a problem, but I

15 don't believe they didn't have access to -- for the

16 research.  But I don't know.

17      Q.  Okay.  And the problem they solved -- that

18 this solved was that the RMO staff couldn't look up the

19 claim number of documents in DocDNA, correct?

20      MR. KENT:  Asked and answered.

21      MR. STRUMWASSER:  Excuse me --

22      MR. KENT:  He just said that wasn't the problem.

23      MR. STRUMWASSER:  Q.  In RIMS, that they could not

24 look up the document -- the claim that was being

25 bounced around by claim number?
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 1      THE COURT:  Can you start over and repeat that

 2 question?

 3      MR. STRUMWASSER:  I'm sorry.  I didn't hear your

 4 Honor.

 5      THE COURT:  Can you do that again?

 6      MR. STRUMWASSER:  Sure.

 7      Q.  You said that this solved the problem.  And I

 8 want you to confirm that the problem that it has solved

 9 was that they could not look up the member to ensure

10 that the claim was being keyed to the appropriate

11 platform, correct?

12      A.  No.  I think they had other process steps that

13 they could use to determine -- it's a more complicated

14 issue.  This was a -- an improvement to give them

15 faster access.

16          But, you know, I can't answer it specifically.

17 I don't know the details that you're asking me in the

18 process steps.  But, for example, there was PO box

19 logic also rendered to get to the claims to the right

20 system.  So it was a more complicated issue.

21          This was an enhancement to help them improve

22 the process.  But I don't believe that they were

23 totally blind to the fact.

24      Q.  The PO box problem was the problem that some

25 of the people who were sending in documents sent them
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 1 to the wrong PO box, right?

 2      A.  I believe that to be true in most cases.

 3      Q.  And under the manual system, the staff was

 4 able to identify that and route the document correctly

 5 anyway, correct?

 6      A.  I can't answer that.

 7      Q.  But the problem is that the automated system

 8 under Lason used the PO box number and, if that was the

 9 wrong number, then the claim -- that was one of the

10 things that was contributed to claim misrouting,

11 correct?

12      A.  Yes, that was one issue.

13      Q.  And FETrain was not going to fix that problem,

14 was it?

15      A.  FETrain was an aid to the mailroom to help

16 them do research.

17      Q.  Can I have an answer to my question?  FETrain

18 was not going to fix that problem, was it?

19      MR. KENT:  Objection, vague.

20      THE COURT:  Overruled.

21          Do you have in mind what problem?

22      THE WITNESS:  If we're talking about getting the

23 right post office box on the mail, no, FETrain would

24 not fix that.

25      MR. STRUMWASSER:  Q.  And I mean, I think we're
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 1 saying the same thing, but, obviously, nothing that was

 2 going to happen at Lason was going to fix the PO box on

 3 the mail.  FETrain was not going to fix the

 4 misdirection because the mailer had put the wrong PO

 5 box on it, right?

 6      A.  I agree with that.

 7      Q.  But the problem that FETrain was going to fix

 8 was one that had resulted in a large number of

 9 misdirected -- misrouted claims, correct?

10      MR. KENT:  Objection, no foundation.

11      THE COURT:  If you know.

12      THE WITNESS:  No.  My understanding is FETrain was

13 an aid to help -- help in the problem.  I don't know

14 that it's fixing the problem totally.  I can't say

15 that.

16      MR. STRUMWASSER:  Q.  Well, in Ms. Hinrichs'

17 e-mail, 573, in the paragraph that starts, "When PHS

18 paper operations," the sentence is, "This has resulted

19 in a large number of misrouted claims which has come to

20 the attention of the CA regulators."

21          Do you see that?

22      A.  Yes.

23      Q.  And then there's a paragraph right after that,

24 says the problem is exacerbated by -- since the

25 acquisition because people were sending it to the wrong
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 1 PO box.  Then the next paragraph is, "The proposed

 2 solution is to deploy a TOPS interface (called

 3 'FETrain') to the PHS RMO personnel," correct?

 4      A.  Yes.

 5      Q.  Does anything in 573 cause you to want to

 6 reassess any of the opinions you've express in this

 7 case?

 8      A.  No.  For the reason, again, that even though

 9 it was causing more internal work, my belief, they were

10 still meeting their timeliness requirements, given some

11 of the other information we've reviewed.

12      Q.  And Mr. McNabb, does anything in 573 or 563

13 tell what you the root cause of the looping problem

14 was?

15      A.  No.

16      Q.  Okay.  So we know that the looping occurred

17 when claims faulted out into an error or a reject

18 queue, required manual processing, and the people who

19 were doing the manual processing did not have access to

20 claim number or member number; isn't that true?

21      MR. KENT:  That misstates the record once again.

22 The witness has been asked about whether people had no

23 access.  He has said now twice he doesn't believe

24 that's right.

25      MR. STRUMWASSER:  The question was whether the
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 1 people -- the current pending question is whether the

 2 people who were dealing with the reject queue lacked

 3 access to the claim number or the member number.

 4      THE COURT:  All right.  I'll allow it.

 5      MR. STRUMWASSER:  Q.  Let me amend it.  Not the

 6 claim number, just the member number?

 7      THE COURT:  Then you've got to start from the

 8 beginning again.

 9      MR. STRUMWASSER:  Q.  The people who were dealing

10 with the reject queue did not have access to the member

11 number, correct?

12      A.  I don't have enough information to know that

13 that is right or wrong.

14      Q.  And the member number would tell them which

15 platform it would go to, wouldn't it?

16      A.  I don't have enough information at that level

17 detail.

18      Q.  You state in your pre-filed report that, "The

19 operating issues that did occur with respect to Lason

20 in large part were isolated to the small subset of

21 non-keyable correspondence that represented the most

22 complex portion of the business flow."

23          Do you see that -- or you recall that, Page 6,

24 Paragraph 3?

25      THE COURT:  When you say "Paragraph 3," are you
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 1 talking about the second full paragraph or are you now

 2 talking about the third --

 3      MR. STRUMWASSER:  Yes, second full paragraph.

 4 That's going to be a nomenclature problem I'm going to

 5 try remember not to fall into.

 6      THE WITNESS:  Yes, I see that.

 7      MR. STRUMWASSER:  Q.  Then there's a footnote in

 8 which you say that "All health plans have trouble with

 9 member and provider correspondence," right?

10      A.  Yes.

11      Q.  Should I understand your testimony to be that

12 there were issues with member and provider

13 correspondence but that member and provider

14 correspondence make up a small subset of the total

15 number of non-keyable documents?

16      A.  My report says that non-keyable

17 non-standardized documents, just by the nature of not

18 being standardized, is a difficult situation when

19 you're automating.  It has been difficult for everyone.

20 And it specifically states that that was around 15

21 percent of the total mail volume for PacifiCare.

22      Q.  So in the text, not in the footnote but in the

23 text, when you say, "The operating issues that did

24 occur in large part were isolated to the small subset

25 of non-keyable correspondence that represented the most
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 1 complex portion of the business document flow," what is

 2 the large set and what is the small subset?

 3      MR. KENT:  Objection, vague.

 4      THE COURT:  Overruled.

 5      THE WITNESS:  Would you restate that one more time

 6 to make sure I understood the question?

 7      MR. STRUMWASSER:  Q.  Yes.  You have the sentence

 8 there that, "The operating issues that did occur in

 9 large part were isolated to the small subset of

10 non-keyable correspondence that represent the most

11 complex portion of the business document flow"?  Do you

12 see that?

13      A.  Yes.

14      Q.  My question to you is what was the small

15 subset, and then what was it a small subset of?

16      THE COURT:  Maybe the other way around.  What was

17 it a small subset of?  Because we know what the small

18 subset is.

19      MS. DEUTSCH:  No, we don't.

20      MR. STRUMWASSER:  I'll take the Judge's question.

21      Q.  What is it that you're talking about a small

22 subset of?

23      A.  I'm referring to specifics like any random

24 piece of mail that comes in that may not be on what I

25 would consider a predetermined document type.  So --
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 1 but for the most part, this is still related and valid

 2 for the 15 percent, a subset of that is some really

 3 random pieces --

 4          (Reporter interruption)

 5      THE COURT:  Stop.  I also couldn't tell if he said

 6 15 or 50 percent.  I thought last time he said 50.  Now

 7 I think it's 15.

 8      THE WITNESS:  I'm sorry.  15.

 9      MR. STRUMWASSER:  Numerals?

10      THE COURT:  1-5.

11      MR. STRUMWASSER:  Thank you.

12      THE COURT:  I'm sorry.  Now I interrupted you, and

13 now I have no idea what we were talking about.

14      MR. KENT:  We were talking about subsets of --

15      THE COURT:  Okay.  So the set that we're taking

16 the subset of is all mail that comes in that's not

17 standard.  Is that what you're saying?

18      THE WITNESS:  Let me try again.

19          Non-keyable can still have predetermined

20 document types associated with it.  There tends to be

21 still, beyond standardized document types, some

22 unpredictable correspondence that comes into play.  I'm

23 really referring to anything beyond a predetermined

24 document type.

25      MR. STRUMWASSER:  Q.  Okay.  So am I correct,
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 1 then, that the set from which we're going to take a

 2 subset is all non-keyable documents?

 3      A.  Yes.

 4      Q.  And the subset of that is non-keyable

 5 documents that do not correspond to a predefined type?

 6      A.  Yes.

 7      Q.  So when we look at Footnote 8 in your report,

 8 you say "member and provider correspondence," that's

 9 the set, right?

10      A.  Yes.

11      Q.  "And member/provider correspondence presents

12 complex issues for all health plans because of

13 significant variations in the format and substance of

14 the documents that are reviewed."  So what you are

15 saying there is that the set presents problems because

16 there's this subset of documents that don't match

17 predetermined formats; is that right?

18      A.  On this footnote, I'm saying a general comment

19 that automating manual mailroom processes is difficult,

20 period.  It's difficult for everyone in the industry.

21 And Footnote 8 is really talking about the whole

22 mailroom automation process.

23      Q.  So your testimony is that the problems that

24 PLHIC had with correspondence were limited to this

25 small subset of documents that did not correspond to
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 1 predefined formats; is that your report here?

 2      A.  No, I wouldn't say that specifically.  I'm

 3 making a couple of statements level-wise.  The whole

 4 mailroom automation process is difficult and unique to

 5 every payer.  Within that, there's varying degrees of

 6 severity.

 7          Certainly keyable documents are easier to deal

 8 with.  Of the non-keyable documents, in this case, 15

 9 percent, you try to standardize by predetermining

10 document types of what's coming through.  There's still

11 another subset of documents that are not predictable.

12 And it's just making a general statement along those

13 three stratas.

14      Q.  So in the text, not the footnote --

15      THE COURT:  Did you finish?  Were you finished

16 with your answer?

17      THE WITNESS:  Yes, yes.

18      MR. STRUMWASSER:  Sorry.

19      Q.  In the text of your report, "The operating

20 issues that did occur in large part were isolated to

21 the small subset of non-keyable correspondence," in

22 that sentence, are you saying that non-keyable

23 correspondence is a small subset?

24      A.  I believe there were issues, isolated specific

25 issues, that weren't consistently related to all
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 1 non-keyable documents that caused issues that they had

 2 to catch over time.

 3      Q.  So you're not saying that the problems that

 4 PLHIC actually encountered were limited to documents

 5 that didn't fit a predefined format?  You're not saying

 6 that, are you?

 7      A.  No, I'm not saying that.

 8      Q.  And you're also not saying that the problems

 9 that PacifiCare encountered, that PLHIC encountered,

10 were limited to member and provider correspondence,

11 correct?

12      A.  No, I'm not saying specifically that they were

13 limited.

14      Q.  Now, you stated in your report that, "The

15 issues that did occur do not appear to have been caused

16 by cost cutting or going too fast with the project

17 planning or implementation."  Do you recall that?

18      A.  Yes, I do.

19      Q.  The same paragraph, right?

20      A.  Yes.

21      Q.  So as far as you saw, you did not have any

22 concerns about the speed with which PacifiCare and

23 United executed the transition to Lason; is that

24 correct?

25      A.  That is correct.
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 1      MR. STRUMWASSER:  Let me show the witness a copy

 2 of 377, your Honor.

 3      Q.  Now, 377, Mr. McNabb, you did actually look at

 4 that, right?

 5      A.  Yes, I did.

 6      Q.  In fact, you listed it in Appendix C, right?

 7      A.  Yes.

 8      Q.  And so do you believe that 377 supports the

 9 opinions you've expressed in your report?

10      A.  Yes, I do.

11      Q.  And is it fair to infer that nothing in 377

12 causes you to be concerned about the timing of the

13 Lason transition?

14      A.  No, it did not.

15      Q.  And the issue described by Mr. Murray in the

16 cover e-mail is that there has been a delay in the

17 expected roll-out of the Lason solution, right?

18      A.  Yes, that's what he says.

19      Q.  And he tenders two alternative decisions to

20 deal with that, Decision No. 1 and Decision No. 2, that

21 are attached, right?

22      A.  Yes.

23      Q.  So let's take a look at Decision No. 2.  And

24 this is, of course, automating the mailroom process,

25 right?
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 1      A.  Yes.

 2      Q.  First paragraph, third sentence, "Lason has

 3 indicated that it is not feasible to support that

 4 function onshore and have reservations about training

 5 offshore staff in the time we have asking that

 6 PacifiCare either continue to support the review and

 7 manual distribution of online images to the correct

 8 department or queues -- department queues or send a

 9 trainer to India."  Do you see that?

10      A.  I do.

11      Q.  And that sentence did not give you any concern

12 that they were moving too quickly?

13      A.  When I looked at this, it's a balancing act of

14 moving forward and learning from -- learning from the

15 mail production side of things versus leaving the

16 mailroom in its current state.  So I reviewed it, and I

17 don't have any concerns.

18      Q.  So that sentence did not give you any concern

19 that they were moving too quickly?

20      A.  I took -- I made note of it.  I understood

21 what they were saying.  It -- in light of the need to

22 move forward, I accepted it.

23      Q.  You accepted it.  Does that mean you concurred

24 in the need to move forward that was sufficient to --

25 to outweigh the concerns expressed in the sentence I
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 1 read?

 2      A.  The sentence is speculating on what if.  It's

 3 still a speculative sentence.

 4      Q.  So when the company itself, the vendor that's

 5 getting the business, says that it can't support the

 6 function onshore and has reservations about training

 7 offshore staff in time, you consider that a speculative

 8 statement?

 9      A.  It is raising issues.  Somebody made a

10 decision based on facts, and, you know, I -- when you

11 looked at the risks compared to the timing, I gave

12 credit to the people making the decision that they were

13 weighing the facts correctly.

14      Q.  And Mr. McNabb, I understand that you say that

15 it is raising an issue.  And I understand that somebody

16 made the decision.  I want to know whether, when you

17 say "I give credit," you're saying that you have an

18 independent opinion that they made that call correctly,

19 or are you merely saying that people who are

20 responsible for doing it made the decision?

21      A.  I believe people responsible made the

22 decision.  I have no reason to doubt it was the right

23 decision.  There were issues that occurred.

24          I also support the fact that the best way to

25 deal with situations like automating a mailroom is on
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 1 the production side.

 2          I also looked at the amount of time and energy

 3 that had been put up to the implementation date, up

 4 till this point.  So -- and I had the benefit of

 5 looking at this in hindsight.  So, obviously, we know

 6 we had issues.  We also had issues with the manual

 7 mailroom.

 8          For the level of information I looked at --

 9 and I also liked the statement in here that they took

10 it -- they're always planning for the long-term here.

11 Seemed reasonable to me.

12      Q.  Mr. McNabb, you said that they had issues with

13 the manual mailroom.  What issues did they have with

14 the manual mailroom?

15      A.  Well, the fact that it was manual.  I don't

16 know that we would have known all the potential issues

17 with the manual mailroom because there was no good

18 documentation or control or visibility in what was

19 happening there.  There's testimony of documents

20 sitting on carts, and I -- the fact that I didn't see

21 any evidence that there was good control and visibility

22 in that mailroom.

23      Q.  So you had reservations about the process.

24 Did you see any evidence that there were actually

25 problems with claims processing in the manual mailroom?
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 1      A.  I didn't look back at that time period other

 2 than just exposures of the manual mailroom.

 3      Q.  So when you said just now that there were

 4 issues with the manual mailroom, you actually didn't

 5 investigate what issues, if any, there were in the

 6 manual mailroom, right?

 7      A.  No, I didn't, but I'm not convinced you would

 8 have seen anything because of lack of visibility in

 9 that manual mailroom.

10      Q.  You also said that you looked at all the

11 resources that had gone into the Lason transition to

12 date as one of the reasons why you thought it was okay.

13 Did you examine specifically how much resources had

14 gone into training the Lason staff in India at that

15 time?

16      A.   I can't recall that specific.  My review was

17 over the project teams' development life cycle that was

18 deployed at that time.

19      Q.  So in Decision 2 there is an alternative to

20 simply delay the automation, right?

21      A.  I'm not sure I see the word "delay" in here.

22 Can you show me that specifically?

23      Q.  "Asking that PacifiCare either continue to

24 support the review and manual distribution of online

25 images to the correct department queues or send a
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 1 trainer to India," those are the two options in the

 2 first paragraph, right?

 3      A.  Yes.

 4      Q.  And PacifiCare never sent a trainer to India,

 5 did it?

 6      A.  I don't know the answer to that.

 7      Q.  Prior to go live, PacifiCare never sent a

 8 trainer to India; do you not know that?

 9      A.  I don't know the answer to that.

10      Q.  So on Decision 2, we have either do more

11 training or maintain manual distribution, right?

12      A.  For the most part, yes.

13      Q.  And in Decision 1, the preceding page, "Lason

14 said they could deliver a partially functioning system

15 that would include the scanning of correspondence into

16 an online application but would not include the work

17 flow that automatically directs images to the correct

18 team."  Do you see that?

19      A.  Yes.

20      Q.  So you would get the scanning, you would get

21 the audit trail, you would get the record preservation,

22 but you would not immediately get automatic routing,

23 correct?

24      A.  That's correct.

25      Q.  Okay.  They didn't do Decision 1, did they?
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 1      A.  I believe they did Decision 2.

 2      Q.  Without the increased training, correct?

 3 Without sending PacifiCare people to India for

 4 training, correct?

 5      A.  I don't recall the trainer issue to India.

 6      Q.  Do you recall -- you did review some of

 7 Mr. Murray's testimony, correct?

 8      A.  Yes, I did.

 9      Q.  Do you recall him testifying that implementing

10 the outsourcing to Lason within three months after

11 Lason was selected was a challenge?

12      A.  I don't recall those specific words, but I

13 would assume that it wasn't -- it wasn't a cakewalk,

14 but I don't recall him saying "challenge."

15      Q.  Do you recall reviewing Ms. Vonderhaar's

16 testimony?

17      A.  I did review Ms. Vonderhaar's testimony.

18      Q.  Do you recall Ms. Vonderhaar testifying that,

19 within the PacifiCare integration team, some people

20 thought the Lason transition was too fast?

21      A.  I do recall those conversations.

22      Q.  And am I correct that nothing in 377, nothing

23 in Ms. Vonderhaar's testimony, and nothing in whatever

24 you recall from Mr. Murray's testimony cast any doubt

25 in your mind about the opinions you've express in this
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 1 case?

 2      A.  That is correct.  I thought it was a good

 3 long-term focus to get on with it, automate it, reduce

 4 exposures, even if there were issues incurred with that

 5 speed, which I see with other clients from my industry

 6 experience -- and to deal with them in the post

 7 implementation phase.

 8      Q.  Mr. McNabb, I have some questions for you

 9 regarding the process that PacifiCare designed to

10 enable Lason staff to route non-keyable documents.

11          Mr. Murray created some document routing rules

12 for Lason to follow for non-keyable documents, right?

13      A.  Yes.

14      Q.  What can you tell us about that process?

15      A.  Could you be a little more specific?

16      Q.  Sure.  A non-keyable document comes to

17 PacifiCare.  It's scanned, right?

18      A.  Mm-hmm.

19      Q.  The image is sent to India, correct?

20      A.  Yes.

21      Q.  Once the document gets to Lason in India, what

22 does the worker at Lason do with the document?

23      A.  I'm recalling that they have to document type

24 it and determine what queue it would go to.

25      Q.  And that then would determine the document
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 1 routing, correct?

 2      A.  Yes.

 3      Q.  So the operator did not determine the queue

 4 specifically.  He or she determined the document type

 5 and coding, right?

 6      A.  I don't know the specifics of that procedure.

 7      Q.  Have you ever heard it said that the document

 8 routing system PacifiCare designed was so complex that

 9 it was difficult to manage?

10      A.   I don't recall the specifics of those words.

11 I do know that it was simplified over time.

12      Q.  When you filed your report, were you aware

13 that people in PacifiCare had said the document typing

14 rules were fragmented?

15      A.  I can't recall specifics around those words.

16 But, again, it was -- by default of simplification, it

17 was viewed that it was too complex.

18      Q.  Do you recall that there were contemporaneous

19 criticisms that it was a lengthy and complex set of

20 rules?

21      A.  I may have.  But again, the importance to me

22 was they called it out, they learned from it, and they

23 simplified it.

24      Q.  Do you recall internal documents saying that

25 delays and misroutes were attributable to the process
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 1 being driven by the reliance on written instructions

 2 and paper examples?

 3      A.  I may have recalled some of those statements.

 4      MR. STRUMWASSER:  Give the witness a copy of 373

 5 in evidence.

 6      Q.  And just for your possible information, my

 7 questions involve the second page, 0560.

 8      A.  Thank you.

 9      Q.  Mr. McNabb, do you recall seeing 373 before?

10      A.  I may have, yes.

11      Q.  Help me with what that means.  You may have,

12 meaning you do recall it, or you have no recollection

13 at the moment?

14      A.  I recall maybe seeing this.  I can't recall if

15 it's the specific charter, but I do remember seeing a

16 charter format in my review of documents.  So --

17      Q.  And that you are referring to 0560 when you

18 said that just now?

19      MR. KENT:  The document at the top says "Project

20 Charter," and it's part of Operational Excellence.

21      MR. STRUMWASSER:  Q.  Right.

22      A.  Yes.

23      Q.  So in the overview, you see multiple

24 references to the current process being fragmented and

25 complex?
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 1      A.  I see that, yes.

 2      Q.  And that contributes to a delay in getting

 3 documents from the RMO to a production queue?

 4      MR. KENT:  Vague.  Do you mean the delay of 4.1

 5 days or the failure to hit the internal guideline

 6 of 2 days?

 7      MR. STRUMWASSER:  I mean, if you want to ask that

 8 question, you can.  I think that's what redirect is

 9 for.

10      THE COURT:  I'm sorry, could you read the question

11 back.

12          (Record read)

13      THE WITNESS:  Well, agreed.  We're talking, yes,

14 it is a delay.

15      MR. STRUMWASSER:  Q.  Mr. McNabb, you see that

16 this is a document that is attached to an e-mail

17 February 29th, 2008.  There's a date we don't often

18 see.

19      A.  I see that.

20      Q.  And the fact that this problem statement is

21 being made in February of 2008, that does not give you

22 any concern?

23      A.  Mr. Strumwasser, this looks like any process

24 improvement initiative I would see in most of my

25 clients, and there's no indication that would give me
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 1 concern that this relates to a delayed claim.  It is a

 2 process improvement.

 3          So, frankly, I'm thrilled to see documents

 4 like this on improving where they were.  But this is

 5 not negative to me by itself.  It's actually a

 6 positive.

 7      Q.  Okay.  You recall Ms. Vonderhaar's testimony

 8 that the challenges with Lason were attributable to the

 9 fact that PacifiCare created a complex process that

10 didn't give Lason the best direction?

11      A.  I don't recall those specific words.

12      MR. STRUMWASSER:  Handing the witness excerpts

13 from Volume 48, Pages 6316 to -18.

14      MR. KENT:  Are we done with 373?

15      MR. STRUMWASSER:  Yes.  I'm going direct the

16 witness's attention to Page 6317, Lines 18 to 21.

17      Q.  Mr. McNabb, had you seen that testimony before

18 you file your report?

19      A.  Yes, I did.

20      MR. STRUMWASSER:  Give the witness a copy of

21 excerpts of 6804 through -6.  And I'm asking the

22 witness to take a look at Page 6805, Lines 10 to 12.

23      MR. KENT:  The witness should feel free, if he

24 wants to, to look at the rest of this.

25      THE WITNESS:  I don't know what I'm reading.  If
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 1 someone --

 2      MR. KENT:  Mr. Strumwasser, is this

 3 Ms. Vonderhaar's testimony as well?

 4      MR. STRUMWASSER:  Yes, I'm sorry.  Yes.

 5      THE COURT:  I think the witness is ready.

 6      MR. STRUMWASSER:  Q.  And had you seen this

 7 testimony of Ms. Vonderhaar prior to the filing of your

 8 report?

 9      A.  If this is in her direct, I did review it.

10      Q.  Setting aside which part it is, do you recall

11 seeing --

12      THE COURT:  No.  He's said already several times

13 that he's only seen the direct of people's testimony.

14 He did not review the cross.  So it does matter whether

15 this is direct or cross for him to remember.

16      MR. STRUMWASSER:  I'm not disputing that.

17      Q.  My question was, do you recall this text?  Do

18 you recall this testimony?

19      A.  I don't recall reading this sentence.  I can't

20 remember that level of detail.

21      Q.  So you were in fact aware that Ms. Vonderhaar

22 testified to not giving them the best direction and

23 creating a pretty complex process on Page 6317, right?

24      A.  I am aware of that, and I am aware that

25 everybody called out that the process was too
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 1 complicated on the post implementation side.

 2      Q.  And sloppy?

 3      A.  No, I wouldn't agree it's sloppy.  I -- I

 4 think they did their best attempts to get the design

 5 correct.  And the fact that they called it out that it

 6 was not as good as they would have intended it, that

 7 they changed and modified it over time, those points I

 8 did look at and give them credit for.

 9      Q.  So her testimony that:

10                         "The challenge was

11                    we really designed something

12                    so complicated it was

13                    difficult to manage.  So when

14                    we tightened them up, we

15                    really felt our scorecard has

16                    been a key to their success" --

17          -- you were not aware of that testimony prior

18 to your filing the report?

19      A.  I don't recall that specific sentence.

20      Q.  Do you recall any references to a scorecard?

21      A.  Yes, and/or SLAs.  In my memory they were

22 being used interchangeably.

23      Q.  So you don't recall a scorecard independent of

24 SLAs?

25      A.  Well, people use the term "scorecard" within



20538

 1 PacifiCare/United, so, yes, I recall the term

 2 "scorecards."

 3      Q.  Do you know when the scorecard for Lason was

 4 implemented?

 5      A.  I don't understand specifically that question

 6 or how to answer that question.

 7      Q.  Because you're not clear on exactly what the

 8 scorecard was?

 9      A.  My memory, "scorecard" and "SLAs" were used

10 interchangeably, so it's unclear to me if we're talking

11 about one and the same.

12      Q.  So Mr. McNabb, is it your opinion that the

13 system that was taken live in the summer of 2006 was a

14 well-designed system?  And we're talking about Lason,

15 obviously.

16      A.  I don't know how to define or answer

17 "well-defined system."  I don't understand what the

18 criteria would be in that answer.

19      Q.  I'm sorry.  If I said "well-defined," I

20 misspoke.

21          Well-designed system?

22      A.  In my opinion, I did not have an issue with

23 their first pass of that design.  There were issues.  I

24 would have expected issues.  I don't have a criteria

25 other than timing and risk of the manual mailroom to



20539

 1 move them forward.  So when I did look at it, I was

 2 more concerned about their ability to move forward with

 3 the design.

 4          I believed it was their best attempts at a

 5 design.  They believed it was well-intentioned, and

 6 they modified it as necessary, which I would expect in

 7 a production environment.

 8          My review was based on that process.

 9      Q.  I have a hypothetical for you, Mr. McNabb.  A

10 client comes in the door to you as a consultant, says,

11 "We're in the process of automating our manual

12 mailroom.  We want to route claims-related mail by

13 using the PO box to which the sender addressed it,

14 although we are aware that sometimes the PO box was not

15 the PO box that they should have sent it to.  And we

16 are going to use an offshore vendor to choose from

17 among 65 document types based on a roughly 350-page

18 manual of examples in order to decide how those

19 documents should be routed."  Would you be likely to

20 urge this client to rethink its plan?

21      A.  No.  With that level of information we've

22 talked about, there's more to it than that.

23      Q.  But there's nothing in the hypothetical I just

24 gave you that you would say, "No, you shouldn't do

25 that.  Let me tell you what you should do instead"?



20540

 1      A.  Yes.  That's right.

 2      Q.  So if Mr. Murray and Ms. Vonderhaar and

 3 Ms. Vavra came into your office in the first half of

 4 '06 and laid out exactly the plan that they intended to

 5 implement for Lason in the summer of '06, you would not

 6 say, "No, you should change that plan"?

 7      MR. KENT:  Objection, this is vague.  Is this

 8 still the hypothetical or is there some actual plan

 9 that's being referred to here?

10      MR. STRUMWASSER:  The visit to his office is the

11 hypothetical, but the actual plan is the actual plan in

12 evidence that he reviewed.

13          (Record read)

14      THE COURT:  Mr. Kent has a point.  What plan are

15 they laying out?  So I will sustain the objection.

16      MR. STRUMWASSER:  Q.  The plan that was in fact

17 implemented in June of '06, the 65 categories, the use

18 of PO boxes, the exemplars to match documents, all of

19 the things that you saw in the actual Lason

20 implementation, if they laid that out faithfully and in

21 detail to you and you asked whatever questions you had

22 and they told you whatever they wanted to, correctly,

23 about what was in fact implemented in '06 for Lason,

24 would you tell them, "Go right ahead.  That's the right

25 plan"?
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 1      MR. KENT:  That calls for speculation.  Now we're

 2 adding into the question that there's going to be

 3 questions and answers that haven't been identified.  I

 4 mean, this is --

 5      MR. STRUMWASSER:  I withdraw the questions and

 6 answers.

 7      Q.  They just laid out this plan.  Would you say,

 8 "Carry on"?

 9      MR. KENT:  Maybe we should have the question

10 again.  I suspect --

11      MR. STRUMWASSER:  For a man who uses the word

12 "harassment" easily...

13      MR. KENT:  Yeah, I use it easily when you go off

14 for five --

15      THE COURT:  Sshh.  Gentlemen, you know what?

16 Maybe we need a five-minute break.  Let's take a

17 five-minute break.

18          (Recess taken)

19      THE COURT:  All right.  We're back on.

20      MR. STRUMWASSER:  There's not much point in my

21 pursuing the question after this break.

22      Q.  Mr. McNabb, if I told you that under the

23 document routing rules that were implemented in 2006,

24 15 percent of the correspondence had to be rerouted due

25 to doc typing errors and 18 percent of the
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 1 correspondence had to be rerouted because the wrong

 2 state or line of business was selected, and that the

 3 expectation that a document would get from the RMO to a

 4 production queue within three days was met less than 50

 5 percent of the time, would that in your opinion reflect

 6 a well-designed, well-implemented system?

 7      A.  My response would be I don't know how to

 8 answer a well-defined with that level of detail.

 9      THE COURT:  Is it "well-designed"?

10      MR. STRUMWASSER:  Designed.

11      THE WITNESS:  I'm sorry, well-designed.  I would

12 also want to look at where it was coming from, what the

13 prior state was, and look at all factors.

14          I can't answer that question, but it would be

15 more important to me to know that they had a process

16 improvement step on that, which is typical of these

17 types of engagements.

18      MR. STRUMWASSER:  Q.  When you said, "where it

19 came from, the prior state," are you talking about the

20 process before it was -- before the Lason process?

21      A.  Yes.  In this situation.

22      Q.  Do you have any information about the

23 amount -- the extent of misrouting under the manual

24 system?  By that I mean the system that Lason replaced.

25      A.  I don't have any metrics other than feeling
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 1 that there was great exposure with controls and

 2 visibility of documents during that time frame.

 3      Q.  So you don't know the frequency of misrouting,

 4 and you would want to know, among other things, the

 5 frequency of misrouting of the prior system before

 6 concluding whether or not the new system reflected a

 7 well-designed, well-implemented routing process?

 8      A.  I am saying I would want to know as many

 9 specifics as possible about the prior process.  Even

10 down to, you know, if they had complications with the

11 new process, if it was an improvement over the old

12 process, then I will give them credit on a

13 well-designed system.

14          As long as they have that what I would call

15 learning loop process improvement step to monitor it

16 and enhance it in a post implementation phase.

17      Q.  Is that a yes to my question, "You don't

18 know?"

19      A.  Would you ask the question again, please?

20          (Record read)

21      MR. KENT:  Objection, compound.  And I take it you

22 just want him to answer the first part of the question?

23      MR. STRUMWASSER:  Q.  Well, you already testified

24 that you would want to know about the frequency of

25 misrouting, right, among other things?
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 1      A.  Yes.  Among other things.

 2      Q.  And you don't know the frequency of misrouting

 3 of the system that Lason replaced, right?

 4      A.  Yes, that's correct.

 5      Q.  And so you don't have enough information by

 6 your own conditions to determine whether or not the

 7 Lason process represented a well-designed,

 8 well-implemented routing process; is that correct?

 9      A.  To fully answer that question, I would want

10 more information.  But my understanding is, given the

11 exposures, it was a better process.

12      Q.  But you're not prepared to say it was a

13 well-designed, well-implemented routing process in June

14 of '06?

15      A.  I'm not prepared to say it was or was not.  I

16 am, looking back on hindsight, I was satisfied with the

17 implementation.

18      Q.  Mr. McNabb, in your opinion, was it

19 foreseeable before June of 2006 that this routing

20 process that Lason was implementing was likely to lead

21 to a significant number of document typing errors?

22      A.  I do not believe it would be foreseeable.

23      Q.  And do you believe that it was foreseeable

24 before June of 2006 that this document routing process

25 and the document rules would lead to anything like 18
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 1 percent of the documents being coded to the wrong state

 2 or line of business?

 3      A.  I do not believe that is foreseeable.

 4      Q.  Do you think that the -- it was foreseeable

 5 before June of 2006 that the document routing rules and

 6 process that was implemented by Lason would lead to

 7 additional delays in getting documents from the RMO to

 8 the processing queue?

 9      A.  I don't think that was foreseeable.

10      Q.  You are aware, are you not, that pre-merger,

11 PacifiCare had selected ACS to automate the Cypress

12 mailroom?

13      A.  Yes.

14      Q.  Were you aware that ACS expressed unease with

15 the document routing rules Mr. Murray proposed?

16      A.  I don't recall those specifics.

17      Q.  Do you recall that ACS recommended that

18 PacifiCare design a system involving fewer document

19 types?

20      A.  I don't recall specifics from ACS.

21      Q.  Were you aware that ACS warned PacifiCare that

22 the 65 document types and the accompanying routing

23 rules were introducing a worrisome amount of complexity

24 into the routing process?

25      A.  I don't recall specifics.
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 1      Q.  You are in fact aware that, when PacifiCare

 2 redesigned the document routing system in 2008, they

 3 ended up with significantly fewer document types?

 4      A.  Yes, I am.

 5      Q.  In light of Mr. Murray's testimony about the

 6 ACS warnings I just asked you about and the fact that,

 7 at the end of the day, they did go to fewer document

 8 categories, would you agree that the problems caused by

 9 the complexity of the 2006 document routing rules were

10 foreseeable?

11      MR. KENT:  No foundation.  The witness just

12 testified he wasn't aware of those specifics that

13 you're representing Mr. Murray testified about.

14      THE COURT:  Can you read the question.

15      MR. STRUMWASSER:  I'll withdraw the question.

16 Let's do it this way.

17      Q.  I'd like you to assume that, in fact, in the

18 initial roll-out there were 15 percent rerouting

19 requirements for correspondence due to document typing

20 errors and 18 percent had to be rerouted because the

21 wrong state or line of business was selected and that

22 the three-day turnaround time expectation for RMO to

23 production queue was met less than 50 percent of the

24 time.  Do you have that right?  Do you have those

25 assumptions in mind?
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 1      A.  Yes.

 2      Q.  And I would like you to assume that ACS did in

 3 fact warn Mr. Murray before the go-live date that they

 4 were uneasy with the document routing rules, that they

 5 thought they were too complex and that the 65 document

 6 types and accompanying rules were introducing a

 7 worrisome amount of complexity into the document

 8 routing process.  Do you have those assumptions in

 9 mind?

10      A.  Yes.

11      Q.  Under those assumptions, would you agree that

12 many of the problems that resulted, specifically the

13 rerouting due to doc typing errors, the delays in

14 getting to production queues and the incorrect line of

15 business or state, that those errors were foreseeable

16 before they went live with Lason?

17      MR. KENT:  Objection, incomplete hypothetical,

18 calls for speculation.  A moment ago we were talking

19 about actual testimony that was represented to have

20 been given, and now we have to assume this?

21      THE COURT:  Did you understand the question?

22      THE WITNESS:  I think the -- I understood it if I

23 can say no, these errors I do not believe were

24 foreseeable.

25          You're looking back in hindsight.  And I
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 1 looked at their best attempts for improving what was

 2 already in a manual mailroom, which included a much

 3 more simplified view of what the mailroom was currently

 4 doing.  So I gave them credit for intent.

 5          And, again, what's most important in projects

 6 of this nature is not that they got everything

 7 perfectly correct but the fact that they improved upon

 8 it with real live data as they could see it in a

 9 production mode.

10          And again, most of these, as I can see, were

11 process improvement issues.

12      MR. STRUMWASSER:  Q.  I just want to make sure you

13 understood the hypothetical I gave you.  Under the

14 hypothetical I gave you, the warnings from ACS were

15 before they went live in '06.  Did you understand that?

16      A.  Yes, I did.  But let me be clear on that one.

17 That could be -- not that we're in hindsight, but at

18 the point in time, it was also viewed that United had

19 already had experience with both vendors, and Lason had

20 better experience with more complicated doc types.

21          So ACS could have been responding strictly

22 from a capabilities perspective when that comment was

23 made in your hypothetical.  So again, in hindsight,

24 it's one thing.  But at the point in time, I do not

25 believe these were foreseeable.  And there was a
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 1 judgment call based on best information at the time.

 2      Q.  Mr. McNabb, you testified that PacifiCare

 3 provided clear processing instructions to Lason for all

 4 of the work that was outsourced, right?

 5      MR. KENT:  Are you pointing to something specific

 6 in his report?

 7      MR. STRUMWASSER: No, it was yesterday's testimony.

 8      MR. KENT:  My recollection is that he actually

 9 said he couldn't say that in all instances there were

10 clear -- and I'm paraphrasing -- clear instructions.

11      MR. STRUMWASSER:  Q.  Is that your recollection of

12 your testimony?

13      A.  I would agree with Mr. Kent's view.  I did not

14 say that.

15      Q.  So then are you aware of instances in which

16 PacifiCare failed to provide clear processing

17 instructions to Lason?

18      A.  No.

19      Q.  You recall the claim rejection issue we

20 discussed yesterday in Exhibit 366?

21      A.  Yes.

22      Q.  Are you aware that the root cause of the claim

23 rejection issues in the fall of '06 was determined to

24 be PacifiCare's failure to provide adequate processing

25 instructions?
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 1      MR. KENT:  Do you want him to look at the exhibit

 2 again?

 3      MR. STRUMWASSER:  If he wants to.

 4      THE WITNESS:  I don't recall that specific root

 5 cause.

 6      MR. STRUMWASSER:  Let me show the witness a copy

 7 of 885.  Well, yeah, let's do this exhibit and we can

 8 talk about the schedule.

 9      THE COURT:  All right.

10      MR. STRUMWASSER:  Is your Honor okay with going

11 past noon?

12      THE COURT:  Not really.

13      MR. STRUMWASSER:  Understood.

14      Q.  Had you reviewed Exhibit 885 before you filed

15 your report?

16      A.  Yes, I do believe so.

17      Q.  And the e-mail summarizes the results of a

18 PacifiCare reject project in the second half of '06,

19 right?

20      A.  Yes.

21      Q.  And the results are summarized in the bottom

22 of the first page, going lower to the second page.  And

23 what we learn is that they looked at 1633 rejects over

24 a six-day period, right?

25      A.  Yes.
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 1      Q.  And that the most common cause of the rejects,

 2 82.7 percent of them, was deficiencies in the data

 3 entry keying instructions, correct?

 4      A.  That's what it says.

 5      Q.  And you were aware of that at the time of your

 6 opinion -- of your report?

 7      A.  I am aware of that, yes.  Yes, I was.

 8      Q.  Were you also aware, when you filed your

 9 report, that in 2006 it had been discovered that Lason

10 was not working several Claims Exchange mailboxes

11 because PacifiCare hadn't provided the necessary

12 processing instructions?

13      A.  I can't recall that specific right now.

14      Q.  Were you aware at the time of your report

15 that -- that in 2007 --

16          (Discussion off the record)

17      MR. STRUMWASSER:  Q.  Were you aware, Mr. McNabb,

18 that in September of '07 it was determined that there

19 were no documented instructions and procedures provided

20 to Lason India staff to work the Lason intake and REVA

21 matching hold queues?

22      A.  I don't recall that off the top of my head.

23      MR. STRUMWASSER:  One more document.

24      THE COURT:  Okay.

25      MR. STRUMWASSER:  Giving the witness a copy of



20552

 1 365, your Honor.

 2      THE COURT:  Are you going to do a specific page?

 3      MR. STRUMWASSER:  Yes.

 4      THE COURT:  All right.

 5      MR. GEE:  6872.

 6      MR. STRUMWASSER:  Have you got that?

 7      THE WITNESS:  No, I'm sorry.

 8      MR. STRUMWASSER:  6872.

 9      THE WITNESS:  Thank you.

10      MR. STRUMWASSER:  Q.  Mr. McNabb, did you see

11 Exhibit 365 prior to the filing of your report?

12      A.  I may have.

13      Q.  We're in December of '07, right?

14      A.  Yes.

15      Q.  This is an analysis of the root causes for the

16 secondary documents problems, right?

17      A.  Mm-hmm, yes, that's what it says.

18      Q.  And the number one root cause is, "Lason did

19 not have documented process instructions for PHS"?

20      A.  That's what it says.

21      Q.  And Root Cause 2, "PHS did not provide a

22 reject process to Lason Mexico"?

23      A.  That's what it says.

24      Q.  At the time you filed your report, were you

25 aware of these two findings?
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 1      A.  I don't recall specifically these two issues.

 2 I believe these are spot issues and not indicative of

 3 all the processes, you know, not being documented.  So

 4 I don't recall this specific one.

 5      Q.  Do you have any basis to disagree with either

 6 of the determinations in 1 and 2?

 7      A.  I don't have any basis to dispute it as long

 8 as, you know, I think this is dealing with one issue at

 9 a certain point in time.  I don't believe this was

10 indicative of all processes in the mailroom.

11      MR. STRUMWASSER:  Thank you, your Honor.

12      THE COURT:  All right.  1:30?

13      MR. KENT:  That will be fine.

14          (Whereupon, the luncheon recess

15           was taken at 12:02 o'clock p.m.)

16

17

18

19

20

21

22

23

24

25
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 1                     AFTERNOON SESSION

 2          (Whereupon, all parties having been

 3           duly noted for the record, the

 4           proceedings resumed at 1:37 p.m.)

 5                         ---o0o---

 6      THE COURT:  Okay back on the record.

 7      CROSS-EXAMINATION BY MR. STRUMWASSER (resumed)

 8      MR. STRUMWASSER:  Q.  Good afternoon, Mr. McNabb.

 9      A.  Good afternoon, Mr. Strumwasser.

10      Q.  Page 6 of your report, Footnote 9, second

11 sentence, "However, there was appropriate oversight.

12 Ellen Vonderhaar, VP of transactions" -- excuse me.

13          Let me go back and just note, the first

14 sentence talks about Mr. Boeving's criticism, that

15 there was no single overall leader for the Lason

16 transition, right?

17      A.  Yes.

18      Q.  Then the second sentence says, "However, there

19 was appropriate oversight.  Ellen Vonderhaar, VP of

20 Transactions (claims), was responsible for Lason's

21 day-to-day performance with respect to PacifiCare

22 operations, and Kelly Vavra, VP of Data Capture, was

23 responsible for Lason's contract relationship and

24 enterprise-wide performance," right?

25      A.  Yes.
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 1      Q.  If Ms. Vonderhaar was responsible for the

 2 day-to-day performance with respect to operations and

 3 Ms. Vavra was responsible for contract relationship,

 4 who was accountable for those things?

 5      A.  Specifically for which issues?

 6      Q.  All right.  Let's do Vonderhaar.

 7 Ms. Vonderhaar was responsible for Lason's day-to-day

 8 performance with respect to operations.  Who was

 9 accountable for PacifiCare's?

10      A.  I believe it was a shared role, but

11 specifically Ms. Vonderhaar had accountability for what

12 was happening with PacifiCare.

13      Q.  Is it your testimony that Ms. Vavra was

14 accountable for the contract relationship and

15 enterprise-wide performance?

16      A.  Yes.

17      Q.  What is the difference between day-to-day

18 performance regarding operations and enterprise-wide

19 performance?

20      A.  Ms. Vonderhaar took accountability for what

21 was happening with PacifiCare in particular.  Ms. Vavra

22 had to account for other enterprise-wide activities

23 across all of PacifiCare/United.

24      Q.  So Ms. Vavra, in your view, had no

25 accountability for Lason's performance of tasks with
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 1 respect to PacifiCare?

 2      A.  No.  I believe it was a shared responsibility,

 3 including the fact that Ms. Vavra would jump in

 4 specifically on PacifiCare issues as appropriate.

 5      Q.  I said "accountability."  You said

 6 "responsibility."  Are you using those terms

 7 interchangeably?

 8      A.  No.  I believe they had shared accountability.

 9 And Ms. Vavra also took responsibility for supporting

10 PacifiCare issues and remediation.

11      Q.  Do you believe that at all times after the

12 go-live date that they understood that they both had

13 shared responsibility -- shared accountability?  Excuse

14 me.

15      A.  I don't have any reason not to -- I don't know

16 specifically on a day-to-day basis.  I saw nothing, to

17 me, that would say otherwise.  So, yes, I do believe.

18      Q.  Mr. McNabb, who had end-to-end accountability

19 for Lason?

20      MR. KENT:  Objection, vague.  End-to-end

21 responsibility?  Accountability for what about Lason?

22      THE COURT:  Can you read it back?

23          (Record read)

24      THE COURT:  Okay.  Are we arguing about whether

25 it's accountability or responsibility?
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 1      MR. KENT:  No.  Accountability for what facet of

 2 Lason.

 3      THE COURT:  He said "end to end."  I'll allow it.

 4      THE WITNESS:  If you define end-to-end as

 5 enterprise-wide, that would be Ms. Vavra.

 6      MR. STRUMWASSER:  Q.  So then it would be

 7 appropriate, if there was something going wrong with

 8 the end-to-end process that affected PacifiCare, for

 9 Ms. Vonderhaar to say to Ms. Vavra in a courteous way,

10 "Your end-to-end process isn't working for my piece of

11 the job"?

12      THE WITNESS:  Could you repeat?  I'm not sure if I

13 could hear everything with this fan.

14      MR. STRUMWASSER:  Q.  Yes, that's the trouble with

15 that.

16          So then if end-to-end accountability of the

17 entire Lason process was vested in Ms. Vavra, does it

18 follow then that, if something goes wrong with the

19 end-to-end process that affects Ms. Vonderhaar, she

20 could then go to Ms. Vavra as a jurisdictional matter

21 and say, "Ms. Vavra, your end-to-end process isn't

22 working for my piece of the job"?

23      A.  In a hypothetical way, I saw no reason why

24 they didn't team on issues like that.  But I assume

25 that's a hypothetical.
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 1      Q.  Well, it is a hypothetical, but I'm asking you

 2 what you understood the relationship between those two

 3 people to be.

 4          Did you understand that Ms. Vavra had

 5 accountability such that she could be called upon to

 6 answer to Ms. Vavra for deficiencies in the process --

 7 excuse me.

 8          Did you understand that Ms. Vavra had

 9 end-to-end accountability such that she could be called

10 upon to answer to Ms. Vonderhaar for deficiencies in

11 the process?

12      A.  Yes, if we agree that they -- that means that

13 they would team together as necessary to work on

14 issues.  I believe they teamed together and had shared

15 accountability across everything.  At PacifiCare, I've

16 said, Ellen had shared accountability -- or was

17 accountable for PacifiCare, and Ms. Vavra was

18 accountable overall for United enterprise-wide.

19          In my opinion or in my understanding, they

20 worked together to resolve issues as necessary.

21      Q.  What evidence did you see that Ms. Vavra

22 understood in 2006 that she had end-to-end

23 accountability for Lason?

24      A.  I believe Ms. Vavra was working on PacifiCare

25 issues starting in 2006 as it related to Lason.
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 1      Q.  And your opinion is that, because she was

 2 working on PacifiCare issues, she had end-to-end

 3 accountability?

 4      A.  No.  I'm saying my understanding is she did

 5 have end-to-end accountability, and she was working on

 6 issues, so...

 7      Q.  And my question to you is what evidence do you

 8 have that she knew in 2006 she had end-to-end

 9 accountability?

10      A.  In my understanding, her job description as

11 contract owner for Lason implies that.  That's my

12 understanding.

13      Q.  What evidence do you have for the proposition

14 that she understood that she was the owner of the Lason

15 contract?

16      A.  I believe that's her job description.  And my

17 evidence is just reviewing testimony.

18      Q.  Whose testimony in particular?

19      A.  Well, Ms. Vavra, as far as describing her role

20 as contract owner of Lason.

21      Q.  Would it surprise you, Mr. McNabb, to learn

22 that, according to Ms. Vavra, she was not the owner of

23 the contract with Lason?

24      MR. KENT:  Objection, vague.  Counsel quibbled

25 with Ms. Vavra, my recollection is, about this thing
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 1 about ownership.  Ms. Vavra explained what her role

 2 was.  She oversaw that relationship from, I think, even

 3 before the merger.

 4      MR. STRUMWASSER:  Your Honor, I don't understand

 5 that to be a proper objection.  If he wants to --

 6      MR. KENT:  It misstates the record.

 7      MR. STRUMWASSER:  May I finish?

 8          If he wants to quibble about what the record

 9 says, that's one thing.  I have a question pending.  He

10 says I'm misrepresenting -- that there's other

11 testimony that explains something.

12          I have asked him whether it would surprise him

13 to learn that Ms. Vavra said she was not the owner.

14 There is such testimony.

15      THE COURT:  All right.  I don't know --

16      MR. KENT:  That's irrelevant.

17      THE COURT:  I don't remember.  I'll allow the

18 question.  If it turns out there isn't such testimony,

19 then it's a waste of time.

20      MR. STRUMWASSER:  You know what?  Why don't I read

21 the testimony.

22      THE COURT:  All right.

23      MR. STRUMWASSER:  Page 14839.

24          Page 14839, starting on Line 9, question by

25 Mr. Strumwasser:
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 1                         "You're the owner of

 2                    this contract right?"

 3                         Answer:  "Actually, I

 4                    am not."

 5      MR. KENT:  Why don't you read the rest of it?

 6                         "I am the relationship

 7                    owner for HOV."

 8      THE COURT:  Okay.  Mr. Kent, Mr. Kent, okay.

 9      MR. KENT:  I apologize.

10      THE COURT:  Thank you.

11      MR. KENT:  I apologize.

12      THE COURT:  All right.

13      MR. STRUMWASSER:   "Actually, I am not.

14                    I am the relationship owner

15                    for HOV.  But I was not the

16                    signer of the contract."

17                         Question:  "I

18                    understand you weren't the

19                    signer of the contract.  Who

20                    is the owner of this

21                    contract?"

22                         Answer:  "The owner of

23                    this contract, which is now

24                    obviously under a new master

25                    agreement, is actually in
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 1                    our procurement office."

 2                         Question:  "Who would

 3                    that be?"

 4                         Answer:  "I don't know

 5                    the individual offhand."

 6      Q.  So, Mr. McNabb, does it surprise you to learn

 7 that, according to Ms. Vavra, she was not the owner of

 8 the contract with Lason?

 9      A.  In my understanding and my understanding of

10 "ownership," this doesn't correspond with my

11 understanding.  So...

12      Q.  So you think that Ms. Vavra doesn't understand

13 what "ownership" means?

14      A.  I don't know what the context of this

15 testimony is.  And what I reviewed, she had -- I'll use

16 the word "responsibility" was my understanding, for

17 Lason.  Or she was the interface to Lason.  We could

18 use a couple of different terms.

19          But in my intent of "ownership," I believe she

20 had enterprise responsibilities and accountabilities

21 with Lason.

22      Q.  Okay.  So understanding that in your lexicon

23 "responsibility" and "accountability" have different

24 meanings, you say you believe that she had both, right?

25      A.  (Nods affirmatively)
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 1      Q.  You're nodding?

 2      A.  Yes, I do.

 3      Q.  And that that was a natural incident of -- the

 4 natural consequence of her being the owner, right?

 5      A.  I term that "owner" in my definition.  I may

 6 have been too literal on that.  But at this point, I

 7 don't have enough information other than what I've

 8 said.

 9      Q.  Is it your testimony that Ms. Vonderhaar and

10 Ms. Vavra's responsibilities with respect to Lason were

11 clearly delineated between the two?

12      A.  I don't recall saying "clearly delineated."

13      Q.  I'm sorry.  I didn't mean to imply that you

14 had.  I'm asking you whether you believe that their

15 responsibilities were clearly delineated.

16      A.  No, I wouldn't say it was that formal.

17 "Clearly delineated," no.  I don't -- I believe that

18 they worked together on issues.

19      Q.  Okay.  But I'm not asking you whether the

20 delineation was formal.  I'm asking you whether it was

21 clear who had what piece of responsibility.

22      A.  I don't know if I could answer that question

23 specifically.  I viewed them working as together.  I

24 can't tell you what each of them thought other than

25 what I recall from testimony.
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 1      Q.  In preparing for your -- the filing of your

 2 report, did you see any documents indicating that

 3 either or both of them did not know who had ultimate

 4 responsibility for Lason?

 5      A.  I may have recalled some dialog regarding some

 6 incident, but nothing stands out to me in a negative

 7 way.

 8      Q.  As you understand it, if there had been a

 9 problem with Lason's handling of non-keyable

10 correspondence, is that an issue that Ms. Vonderhaar or

11 Ms. Vavra had ultimate responsibility for, as you

12 understood their role?

13      A.  I don't know that I understand or I know the

14 answer to that question specifically.  Again, I looked

15 at it as a team approach.  And I would be speculating

16 on that question.

17      Q.  Do you have an opinion as to whether there

18 were any gaps in PacifiCare's oversight of Lason?

19      A.  I reviewed e-mails regarding that discussion

20 of -- on that subject.

21      Q.  So you recall that people in United actually

22 felt there were some gaps, right?

23      A.  I recall discussions, yes.

24      Q.  Do you recall seeing an e-mail from Ms. Berkel

25 in which she asks who the overall contact person for
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 1 Lason was and said, "Heard through the grapevine Kelly

 2 Vavra"?

 3      A.  I may have.  I recall her asking that

 4 question.  I don't recall the words around it.

 5          I also recall, if I remember that issue

 6 correctly, that that was as Ms. Berkel took over

 7 responsibility for operations integration.

 8      MR. STRUMWASSER:  Let me show the witness a copy

 9 of 705, your Honor.

10      Q.  And Mr. McNabb, I just wanted to tell you the

11 passage that I'm interested in here is on 1680.

12      THE COURT:  1680 at "Responsibilities"?

13      MR. STRUMWASSER:  Yes.  At 1680, there's the

14 "Heard through grapevine" up near the top.  And then I

15 guess also 1679, the reference to "no overall contact

16 person."

17      THE COURT:  I think the witness is ready.

18      MR. STRUMWASSER:  Thank you.

19      Q.  Mr. McNabb, did you ever see any of the pages

20 in 705 before you filed your report?

21      A.  Yes.  I've seen at least, I know, excerpts

22 from this.

23      Q.  And you see the "Heard through the grapevine

24 Kelly Vavra" and four question marks, right?

25      A.  Yes.
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 1      Q.  And you see on 1679 the reference to "no

 2 overall contact person," right?

 3      A.  I do see that.

 4      Q.  And you asked -- you speculated a moment ago

 5 before I gave you the exhibit that it was as Ms. Berkel

 6 took over responsibility for operations integration.

 7 Do you recall when Ms. Berkel took over responsibility

 8 for operations integration?

 9      A.  It was mid summer of '07, I think.

10      Q.  What do you base that on?

11      A.  That's just what I have in my memory.

12      Q.  Do you recall seeing, in testimony that she

13 gave here, Mrs. Vavra conceding that there were

14 definitely questions of who had oversight for what

15 component of the Lason contract?

16      A.  I don't recall specifically.

17      Q.  Let me go ahead and give you a couple pages of

18 transcript.  This is from Volume 127, Pages 14864

19 through 14866.  I guess it's not a couple, exactly,

20 but...

21      MR. KENT:  Your Honor, note for record on Page

22 14864, at Lines 16 through 20, Ms. Vavra answers the

23 question that Mr. Strumwasser posed to the witness a

24 few minutes ago about whether she was involved in 2006.

25          So I don't know why we're going through
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 1 questions like that that are trying to -- that are

 2 testing his memory, especially since he gets them

 3 right.  But then we're going to go to a document that

 4 has the information?

 5      MR. STRUMWASSER:  First of all, I did not ask this

 6 witness about whether she was involved in the contract

 7 in 2006.  That's completely false.

 8          Secondly, I don't think that's an appropriate

 9 statement to make while the witness is examining the

10 document and there's questions about it.

11      THE COURT:  Is there a question pending?

12      MR. STRUMWASSER:  Not yet.  I've given him the

13 document to look at.

14      Q.  My question to you, Mr. McNabb is on 14865,

15 the Q and A starting on Line 4:

16                         Question:  "In your

17                    opinion, did this distribution

18                    of responsibilities, ownership

19                    of the contract, different

20                    people owning different

21                    business processes, ownership

22                    of the relationship versus the

23                    contract, in your opinion, did

24                    that lead to any confusion

25                    within PacifiCare about who
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 1                    was responsible for what parts

 2                    of Lason?"

 3                         Answer:  "I think there

 4                    was definitely questions that

 5                    arose from the operations in

 6                    terms of, you know, who had

 7                    oversight for what component,

 8                    you know, early on.  And then

 9                    throughout the process, we

10                    outlined through those different

11                    ownership points."

12          My question to you, sir, is had you read that

13 question and answer before you filed your report?

14      A.  I don't recall this piece.  However, this does

15 not bother me as any issue that concerns me.

16      Q.  On Page 6 of your report, you allude to a

17 matrix management model, correct?

18      A.  Yes.

19      Q.  Excuse me.  I misspoke.

20          You do not refer to it in your report.  You

21 referred to it in direct testimony.  Do you recall

22 that?

23      A.  I do.

24      Q.  Did you ever see any documents, internal

25 contemporaneous documents at United or PacifiCare,
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 1 where they decided to adopt this matrix approach to

 2 management that you describe using the word "matrix"?

 3      A.  No, I did not.  That was my -- my opinion

 4 watching or reviewing what was happening.  And also it

 5 was -- I used my industry experience to tell me that

 6 that was perfectly reasonable, given the scope and the

 7 complexities of what they were trying to resolve and

 8 manage, which is very typical from my other clients.

 9      Q.  I'm sorry.  Mr. McNabb, when there is a matrix

10 management model being pursued, there is typically a

11 matrix, isn't there?  There's a matrix indicating

12 accountabilities, right?

13      A.  There is typically a solid line, dotted line

14 specific to certain roles.

15      Q.  There is not -- you're not familiar in matrix

16 management models to actual matrixes' rows and columns,

17 like a spreadsheet?

18      A.  I'm not understanding what you're saying, but

19 I'm very aware of matrix management.

20      Q.  The term "matrix" refers to like a table, a

21 matrix in which responsibilities and names are

22 identified and accountabilities are defined, right?

23      A.  I don't know that I understand your question.

24 But to me, I think of it in terms of an org chart with

25 solid lines versus dotted lines with people's names and
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 1 specific responsibilities.

 2          It's typically -- you could have -- a person

 3 in a matrix management situation could have two bosses,

 4 one primary, one secondary, all depicting dual

 5 responsibilities.

 6          So if you wanted to apply this to an example

 7 with Lason, Lason had two bosses.  They had some

 8 accountability to Ms. Vonderhaar in a -- perhaps in a

 9 dotted line.  And then a solid line relationship to

10 Ms. Vavra would be my understanding of what was

11 happening here.

12      Q.  Did you ever see such an organization chart

13 for Lason?

14      A.  No.  It was based on my interpretation of what

15 I was reading.

16      Q.  You testified that the most important

17 mechanism to minimize errors when automating a complex

18 function like the mailroom is to put proper monitoring

19 in place, correct?

20      MR. KENT:  Is that a quote to a specific?

21      MR. STRUMWASSER:  Sure.  From yesterday, the

22 rough, starting on Page 105, Line 25:

23                         "Automating a process

24                    that is unique, you're going

25                    to go through a" --
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 1      MR. KENT:  I'm sorry, what page?

 2      MR. STRUMWASSER:  105.

 3          Are you there?

 4      MR. KENT:  Hang on a second, please.

 5          Okay.  What line?

 6      MR. STRUMWASSER:  25.

 7                         "Automating a process

 8                    that is unique, you're going

 9                    go through a shake-up period.

10                    So when they first turned it

11                    on, the best thing you can do

12                    is put monitoring around it

13                    and try to make sure you

14                    understand the nature of

15                    what's hitting you at the

16                    time."

17      Q.  Do you recall that testimony?

18      A.  I recall saying that.  I don't remember the

19 context of the discussion.

20      Q.  Okay.  I don't have it; I'm sorry.  But let me

21 just -- let me ask you some questions about monitoring

22 as a general proposition.

23          Would you agree that reconciliation reporting

24 is an important measure to have in place when you start

25 a complex system?
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 1      A.  In general, yes.

 2      Q.  Would you agree that quality audits are

 3 important when you start a new complex process?

 4      A.  As a general matter, yes.

 5      Q.  When you testified that United and PacifiCare

 6 had adequate quality programs, did you know that

 7 PacifiCare was unaware that the correspondence was

 8 piling up in DocDNA queues because they weren't using

 9 their reconciliation tools properly?

10      MR. KENT:  Objection.  Are we -- again, are we

11 referring to specific testimony?

12      MR. STRUMWASSER:  At the moment, I'm asking --

13      MR. KENT:  Or paraphrasing?

14      MR. STRUMWASSER:  I'm asking the witness about his

15 awareness of a fact.

16      MR. KENT:  Well, but you're representing that he

17 testified to specific words.  And I just looked at that

18 last question.  And then when I get into the

19 transcript, I don't find a lot of the words that you

20 ascribe to him.

21          So I'm asking a simple question.  Are you

22 quoting from a specific piece of Mr. McNabb's

23 testimony?

24      MR. STRUMWASSER:  No, not at all.  I'm asking him

25 is he aware of a fact.  I think it's pretty clear that
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 1 that isn't depending on his testimony.

 2      MR. KENT:  You started the question with, "When

 3 you testified that United and PacifiCare" and so on.

 4      THE COURT:  All right.

 5      MR. STRUMWASSER:  Q.  When you testified that

 6 United and PacifiCare had adequate quality programs,

 7 were you aware that PacifiCare -- did you know that

 8 PacifiCare was unaware that correspondence was piling

 9 up in DocDNA queues because they weren't using their

10 reconciliation tools properly?

11          And as an accommodation to Mr. --

12      THE COURT:  When?  Do you have a point in time?

13      MR. STRUMWASSER:  I'll take it at any time.  And

14 as an accommodation to Mr. Kent, I'll take out the

15 introductory clause.

16      Q.  Did you know that PacifiCare was unaware that

17 correspondence was piling up in DocDNA queues because

18 they weren't using the reconciliation tools properly?

19 Did you know that that happened?

20      A.  I was aware that there were some queues

21 building up.  I don't recall the part regarding the

22 "not utilizing appropriate reconciliation tools."

23      Q.  But you were aware that queues were building

24 up and were going undetected for a while?

25      A.  I am aware of some queues building up, yes.
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 1      Q.  Were you aware, when you filed your

 2 testimony -- excuse me -- your report, of an issue

 3 involving documents destined for REVA that were locked

 4 in DocDNA?

 5      A.  Yes, I was.

 6      Q.  And you know that REVA is a system for

 7 processing reworks, right?

 8      A.  Yes.

 9      Q.  Are you aware that about 80 percent of

10 non-keyable correspondence is related to reworks?

11      A.  I am not aware of that statistic.

12      MR. STRUMWASSER:  You know, I don't have a copy of

13 the transcript page.  I'm going withdraw that.  With

14 the agreement of Mr. Kent, I'd like to withdraw the

15 question and the answer.  I don't think I have the

16 supporting document with me.

17      MR. KENT:  I'll agree to throw it out.

18      MR. STRUMWASSER:  Q.  Are you aware that in

19 January of 2007 PacifiCare discovered that there were

20 thousands of records that were placed in the REVA

21 processing queue in DocDNA and never uploaded to REVA?

22      A.  I am aware of some things getting stuck.  I do

23 not recall the specific date.

24      MR. STRUMWASSER:  Showing the witness a copy of

25 341, your Honor.
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 1      Q.  Do you recall seeing this document, 341?

 2      A.  I do recall seeing this information.

 3      Q.  Does this refresh your recollection that there

 4 were 9,000 documents waiting for REVA activity with --

 5 but that no REVA record was on file?

 6      A.  Yes, I do recall that, and -- yes.

 7      Q.  And that this is a process that had begun

 8 in -- that is to say, this buildup of documents had

 9 begun in August of '06, right?

10      A.  I think you can -- I don't know if that's what

11 this says, but it does talk about there was a flawed

12 process for this.

13      Q.  Well, in the "Scope" section on the first

14 page, the third sentence, "These were evenly spread

15 across received dates from August of 2006 to current,"

16 right?

17      A.  Yes.

18      Q.  Anything about the period from August of 2006

19 to February of 2007 that concerns you?

20      A.  I did look into this.  This is talking about

21 transactions across all states.  And when you look at,

22 if -- that it has to still go through an adjudication

23 process again, I believe this was looked into, and my

24 recollection is that there was minimal impact on PLHIC

25 as far as any type of late pays concerned here.
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 1          When it got right down to it, they couldn't

 2 find any evidence that there had been a problem, given

 3 the fact that you take it down to California only, you

 4 look at which had actually, during the rework process,

 5 had a liability associated with it.  So I do realize

 6 this was an issue.  That's unfortunate.  But I don't

 7 think it had any material impact from what I could tell

 8 at the time.

 9      Q.  So the answer is "no concern"?

10      A.  I had no concerns after further reviewing.  It

11 was unfortunate the issue occurred.  But, again, it's

12 an example of they identified it; they remedied it.

13      Q.  In your report and in your direct testimony

14 here, you have acknowledged the difference between the

15 adequacy of the process and the results, right?

16      A.  I recall saying those words.  I can't remember

17 the context.

18      Q.  You were talking about the things that they

19 had in place, the organization charts, and the

20 spreadsheets and things.  And you testified, did you

21 not, that having good processes in place does not

22 guarantee successful executions, right?

23      A.  I do recall that.

24      Q.  And that the success or failure of the

25 execution does not necessarily guarantee that the
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 1 processes were or were not adequate, right?

 2      A.  That's a fair assumption.

 3      Q.  Would you agree that the fact that these

 4 claims were building up in a queue from August and were

 5 not discovered until early the next year -- setting

 6 aside the question of the consequences -- reflects

 7 badly on the process that was put in place in the

 8 summer of '06?

 9      MR. KENT:  Objection, vague.  Mr. Strumwasser said

10 that these were claims.  I think they're pieces of

11 paper.

12      MR. STRUMWASSER:  Yes, they're documents.  I stand

13 correct.

14      Q.  Do you have the question in mind, sir?

15      A.  I think -- yes.  I think this was a question

16 from this morning that I have no reason to doubt that

17 this was a good or bad process based on this issue.

18 I'm not doubting that it was -- I'm not doubting that

19 this issue alone said that they had a bad process.  It

20 doesn't change my opinion.

21      Q.  Did you see testimony from Mr. Murray stating

22 specifically that, "In retrospect, we should have had

23 reconciliation reporting in place at the beginning"?

24      A.  I don't recall him saying it that

25 specifically.
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 1      Q.  You agree that an adequate reconciliation

 2 process can avoid the buildup of documents in queues

 3 that nobody knows about, right?

 4      A.  As a hypothetical, yes.  But I'd like to also

 5 be specific to what they're talking about is they also

 6 said they had a flawed process.

 7          So it's hard to understand specifically how to

 8 control a process that's flawed.  So I can't tell

 9 exactly what happened here, so I don't know

10 specifically what this issue was about.

11      Q.  Is the absence of a reconciliation reporting

12 facility a process flaw?

13      A.  In the hypothetical, you need reconciliation

14 at some point.  I would have to have more specifics on

15 where those reconciliation points need to be.

16      Q.  When you go live with a new process, don't you

17 want to be capturing the number of units going in and

18 the number of units coming out and identifying if those

19 numbers are out of balance at the time you go in, when

20 you go live?

21      A.  In general, yes.  And I don't have any reason

22 to believe they didn't have a level of reconciliation

23 going on.

24      Q.  So it's your understanding that in June of

25 '06, when they went live with Lason, they had
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 1 reconciliation reporting in place?

 2      A.  I don't have any reason nor did I see any

 3 reason to doubt it.  But I don't recall specifics

 4 around where reconciliation was.

 5      Q.  You don't see the unknown buildup of the

 6 documents in queues to be a reason to doubt it?

 7      A.  There were process and reconciliation issues

 8 that obviously this shows at one example.  But, again,

 9 I don't have any reason to believe they didn't have

10 reconciliation at some points through the process.

11      Q.  Mr. McNabb, my question to you was isn't it

12 the case that the buildup, the unknown buildup of

13 documents in queues was a reason to doubt that they had

14 reconciliation reporting in place?

15      MR. KENT:  Asked and answered.

16      THE WITNESS:  No, not without further

17 investigation.

18      MR. STRUMWASSER:  Q.  Did you do such an

19 investigation in your pursuit of this issue in looking

20 at this document?

21      A.  I cannot tell you what the root cause was.

22 But I will stand on the fact that it was a process

23 flaw, and I left it at that.  Or it's flawed -- it's

24 hard -- again, you cannot assess a flawed process for

25 controls if the process is flawed.
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 1      Q.  So the answer is no, you did not do such an

 2 investigation in your pursuit of this issue in looking

 3 at this document?

 4      A.  I looked at my -- I looked at the

 5 understanding of was there material impact on this

 6 event.  And I concluded that there was not material

 7 impact.

 8      MR. STRUMWASSER:  I'm not getting the answer, your

 9 Honor.

10      THE COURT:  All right.

11          Could you repeat the question?

12          Listen to the question.

13          (Record read)

14      THE WITNESS:  Yes, the answer is no, I didn't

15 investigate a control issue or did I see any evidence

16 of root cause regarding this issue.

17      MR. STRUMWASSER:  Your Honor, this would be an

18 okay time to take a break if you'd like.  And I think

19 if we can make this a reasonably short one, we have a

20 good shot at finishing Lason today.

21      THE COURT:  Okay.

22          (Recess taken)

23      THE COURT:  We're back on the record.

24      MR. STRUMWASSER:  Q.  Mr. McNabb, are you aware

25 that in March of 2008, no one in PacifiCare or United
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 1 was performing any quality audits over the secondary

 2 document indexing function?

 3      A.  I'm not aware of that specific statement.

 4      MR. STRUMWASSER:  I'm showing the witness a copy

 5 of 1031, your Honor.

 6      Q.  Do you recall seeing this document, 1031?

 7      A.  I don't recall.  I may have.

 8      Q.  It's a March 14, 2008, e-mail chain

 9 involving -- the subject of which is "Quality

10 audit/review of Lason claims - indexing to member."  Do

11 you see that?

12      A.  Yes.

13      Q.  Just to cut to the chase here, it indicates

14 that there was not at the time of this e-mail a quality

15 auditing program in effect for this indexing.  And

16 Ms. Berkel, at the top of the first page, says, "Can we

17 please test the indexing of documents?"  Do you see

18 that?

19      A.  (Nods affirmatively)

20      Q.  Anything about this Exhibit 1031 that causes

21 to you reconsider any of your opinions in this case?

22      A.  No, due to the fact that I did look at quality

23 audits in various other parts, such as claims, in my

24 review.

25      Q.  Quality audits as to claims would not capture



20582

 1 the quality of member indexing on secondary documents,

 2 would it?

 3      A.  I can't answer that question.  It may; it may

 4 not, depending on what their procedural audits were.

 5      Q.  Mr. McNabb, you're familiar with the Lason

 6 summit that occurred in October of '07, right?

 7      A.  Yes.

 8      Q.  Are you aware that one of the conclusions

 9 coming out of that summit was more thorough audits must

10 be performed on Lason services?

11      A.  I don't recall specifics that came out of the

12 conference.

13      MR. STRUMWASSER:  Let me show the witness a copy

14 of 365, your Honor.

15          I'm sorry.  Not going to show it to you.

16 You've already got it, 365.  And looking at 6879,

17 Item 4.

18      Q.  Does that refresh your recollection as to one

19 of the conclusions coming out of the summit being that

20 more thorough audits must be performed on Lason

21 services?

22      A.  No, it doesn't refresh my memory.  But I view

23 this as a positive statement.

24      Q.  Mr. McNabb, when companies outsource

25 functions, particularly functions that are critical to
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 1 operations, it's important to put in place

 2 accountability mechanisms to ensure that the quality

 3 expectations are met, would you agree?

 4      A.  In general, I would agree.

 5      Q.  And one such accountability mechanism is the

 6 service level agreement?

 7      A.  In my experience, that is the number approach

 8 that I've seen consistent in the industry.

 9      Q.  And United and PacifiCare had SLAs in place

10 for their various contracts with Lason, right?

11      A.  Yes.

12      Q.  Now, I noticed that Exhibit 5458 is listed in

13 your Appendix C, and 5458 was the SLA that was agreed

14 to in April of 2008.  Do you recall that?

15      A.  Not off the top of my head.

16      Q.  I did not see listed in Exhibit -- in

17 Attachment C, Appendix C, the contract that was in

18 place prior to 2008, which was Exhibit 336.  Do you

19 recall whether you saw the PacifiCare Lason contract

20 that was in effect in 2006 and 2007?

21      A.  I don't recall looking at this contract.

22      Q.  Do you have any understanding sitting here

23 today what the SLAs did and did not require of Lason in

24 that 2006-2007 period?

25      A.  I don't recall that level of detail today.
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 1      Q.  So if I told you that, under the SLA in effect

 2 until April of 2008, as long as Lason separated the

 3 claims from the non-keyables within 24 hours there were

 4 no penalties no matter what happened to them after

 5 leaving the RMO, that would not surprise you?  Or it

 6 would surprise you?

 7      A.  That comment would not surprise me.

 8      Q.  Were you aware that the 2006-2007 contract

 9 with SLAs had no turnaround time metric for keying

10 PLHIC claims?

11      A.  The question is again?

12      Q.  Were you aware that the SLAs in effect in 2006

13 and 2007 had no turnaround time metric for keying PLHIC

14 claims?

15      A.  I can't remember specifics with the SLAs

16 today.

17      Q.  Were you aware that the SLAs had no metrics at

18 all for handling non-keyable PacifiCare correspondence?

19      A.  I cannot remember specifics to the SLA.  What

20 I was concerned about at the time of the review is did

21 they have SLAs.  And I also looked at, over time, that

22 they were modified specifically for this application.

23      Q.  So you thought it was important to know

24 whether there were SLAs in effect in 2006 and 2007,

25 right?
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 1      A.  Yes, I think it's important to have SLAs.  And

 2 I looked for evidence that people were managing to them

 3 and the fact that they took the effort to modify them

 4 based on ongoing specific requirements.

 5      Q.  So I'd like you to assume that the SLAs that

 6 were in effect in 2006-2007 in the beginning of 2008

 7 until April had no penalties for Lason as long as they

 8 separated claims from non-keyable correspondence within

 9 24 hours.  Do you have that assumption in mind?

10      A.  Yes.

11      Q.  And that they had no turnaround time metric

12 for keying PLHIC claims.  Do you have that assumption

13 in mind?

14      A.  Yes.

15      Q.  And that there were no metrics at all for

16 handling non-keyable PacifiCare correspondence.  Do you

17 have that metric in mind -- that assumption in mind?

18      A.  Yes.

19      Q.  And that there were no metrics whatsoever for

20 secondary document indexing.  Do you have that

21 assumption in mind?

22      A.  Yes.

23      Q.  If all of those things are true, would it

24 still be your opinion that PacifiCare was adequately

25 managing the Lason relationship?
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 1      A.  Yes, including the fact that they modified the

 2 SLAs over time.

 3      Q.  If they had not actually gotten around to

 4 modifying those SLAs until 2010, would that still be

 5 your opinion?

 6      MR. KENT:  Objection, vague.

 7      THE COURT:  Overruled.

 8      THE WITNESS:  On a hypothetical like that, I would

 9 want more information.  I can't adequately speculate on

10 what might have happened at that point.

11      MR. STRUMWASSER:  Q.  Well, they didn't modify

12 until almost two years after they went live, right?

13      A.  That's right.

14      Q.  And your testimony is that you're not

15 concerned about that two-year interval, correct?

16      A.  I didn't see anything that would give me

17 concern other than they -- it appeared everybody was

18 working towards resolving issues.  And the fact that

19 they had an SLA, I think, is an appropriate approach to

20 measuring Lason.  But that alone is not indicative of

21 success or failure.

22          I was happy that they modified it because it

23 told me people were actively involved and, you know,

24 trying to do process improvement.  But I put that under

25 the heading of process improvement, and I put it under
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 1 the heading that there were people watching it,

 2 monitoring it, improving it.

 3          But there was no evidence that would concern

 4 me that the lack -- or that the old SLAs were causing

 5 problems and materially impacting claims.

 6      Q.  You said you were happy to see the SLAs

 7 amended after two years, right?

 8      A.  I don't recall.  Maybe I did.  I don't recall

 9 specifically those words.  But I was -- from the

10 standpoint, what I'm talking about is it indicated to

11 me people were actively involved in looking and

12 connecting operational issues to different metrics for

13 performance measurement.  It told me that there were

14 people involved, looking out for improving a process.

15 I'm happy about that.

16      Q.  Mr. McNabb, at what point, how many years out

17 would the amendments to the SLA have to take place

18 before you are not happy and are concerned how long it

19 took?

20      MR. KENT:  Objection, no foundation, calls for

21 speculation.

22      THE COURT:  Could you read it back.

23          (Record read)

24      THE COURT:  I'll allow it.

25      THE WITNESS:  In a hypothetical, I have no way to
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 1 answer that question.

 2      MR. STRUMWASSER:  Q.  Mr. McNabb, specifically

 3 with respect to the Lason issues we've been discussing,

 4 you noted that they had deep dives and summits and

 5 integration teams were able to, in your words,

 6 investigate and resolve issues as they occurred.  Do

 7 you recall that?  That's on Page 6.

 8      A.  Yes.

 9      Q.  So when you say "they resolved issues as they

10 occurred," did you form a specific opinion about how

11 long it took PacifiCare to resolve the issues with

12 respect to Lason?

13      A.  I don't know if I understand how to answer

14 that question.  Could you restate?

15      Q.  Let me ask you this.  Do you consider the 2008

16 amendment to the SLAs to be -- to represent resolving

17 issues as they occur?

18      A.  That was -- yes.  That was a process

19 improvement at the point somebody thought it would be a

20 better idea to modify an SLA.  There's no way to

21 predict, from my standpoint, at that moment in time

22 when or when an SLA shouldn't be updated.  I don't know

23 how to answer that other than the fact that they did a

24 process improvement.

25          In general, process improvement culture is I'm
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 1 always looking for something better.  There's no binary

 2 or end-all result of when am I good enough.  It's the

 3 constant pursuit.  And I think that's a good way to

 4 describe what was happening here.

 5          People were looking for ways to improve.

 6 There is no constant or "I'm done" in that -- for me to

 7 answer that.

 8      Q.  Mr. McNabb, is there anything you saw in the

 9 relationship between United and PacifiCare and Lason

10 where you thought it took them too long to resolve an

11 issue?

12      A.  There is nothing that comes to mind at this

13 point.  And my assessment was strictly looking at

14 process improvement, that it was happening.  But

15 there's nothing that would -- says in my mind that when

16 they identified something they sat on it too long.

17 Most of everything I've looked at -- once it was

18 discovered, I believe they moved on it.

19      Q.  Okay.  So there's nothing that you can

20 identify where the interval from the time of discovery

21 to the time of action was, in your opinion, too long?

22      A.  I don't know that I saw every issue, but

23 nothing comes to mind right now.

24      Q.  Was there anything you saw where the interval

25 from the time when the problem actually arose until the



20590

 1 time it was identified took too long?

 2      A.  I don't know if I understand your question.

 3      Q.  Well, we saw, for example, a document that

 4 talked about the buildup of queues starting in August

 5 of '06, right?  And that was identified in early '07,

 6 right?

 7      A.  Yes.

 8      Q.  And your prior answer I understood to say from

 9 the time of identification, which would have been early

10 '07, to the time it was fixed, that none of those

11 intervals troubled you, right?

12      A.  Yes, that's correct.

13      Q.  Now I'm asking you about the front end of

14 that.  Did you see anything in the interval between the

15 time a problem actually occurred until the time it was

16 identified that troubled you?

17      A.  I have no way to answer that question because

18 I can't hold -- I don't know how to hold people

19 accountable on something that they can't see.  So --

20 and looking at a mailroom process like this, there

21 are -- and again, the complexity of healthcare

22 transactions and complexity of documents in the

23 mailroom, it is not surprising to me that things

24 slipped through.

25          I can't respond to holding somebody
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 1 accountable for what they can't see.  It's a normal

 2 occurrence that stuff like we are talking about, issues

 3 like we're talking about, slip from time to time.

 4      Q.  You said you can't hold someone accountable

 5 for things that they didn't see.  Is it not the case

 6 that monitoring and auditing is specifically intended

 7 to detect things that would otherwise go unseen?

 8      MR. KENT:  Objection, it's argumentative, undue

 9 consumption of time.  Now we're grilling Mr. McNabb,

10 after six days, on aphoristic propositions.  How is

11 that going to help you at the end of the day?

12      THE COURT:  I don't know.

13          Can you read the question back?

14          (Record read)

15      THE COURT:  I'll allow it.

16      THE WITNESS:  Could you repeat one more time?  I'm

17 losing the yes/no again.

18          (Record read)

19      THE WITNESS:  Yes, in a general sense.  And I

20 believe they were monitoring and auditing overall.

21 There are clearly issues at what I would call a

22 sub-process that there were slipping through.  It's

23 also an indication of a new process that they didn't

24 get all -- every specific issue totally controlled.

25          But that's an issue within a bigger context
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 1 of -- I believe that they were monitoring.

 2      MR. STRUMWASSER:  Q.  Mr. McNabb, who was

 3 accountable for monitoring Lason's performance in 2006

 4 and 2007?

 5      A.  My understanding, it was Ms. Vavra with

 6 support and input from others that are business

 7 leaders.

 8      Q.  So doesn't it follow, then, if there's a

 9 deficiency in the monitoring process, you would hold

10 her accountable?

11      A.  In general, if we're speculating -- and I

12 don't know the specifics on this.  But in general, my

13 understanding is she would be accountable for this

14 process.

15      Q.  You stated that, "PacifiCare actively

16 implemented and tried to learn from what was happening

17 and made corrections," right?

18      MR. KENT:  I'm sorry.  Is that a quote or --

19      MR. STRUMWASSER:  That's actually a quote.  It's

20 from his direct, not from the report.

21      THE WITNESS:  Yes, I believe so.

22      MR. STRUMWASSER:  Q.  What does the phrase

23 "actively implemented" mean in this context?

24      A.  Could you read it back to me just to make sure

25 I can recall?
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 1      MR. STRUMWASSER:  Sure.  I'm on 19831, starting on

 2 Line 18.  This is in your direct.

 3                         Question:  "The fact

 4                    that these issues occurred,

 5                    does that mean to you the

 6                    transition was somehow

 7                    poorly done?"

 8                         Answer:  "No."

 9                         Question:  "Why not?"

10                         Answer:  "It appears

11                    to me, given the nature of

12                    this type of work, they

13                    actively implemented and

14                    tried to learn from what

15                    was happening and made

16                    corrections."

17      Q.  Do you recall that testimony?

18      A.  Yes.

19      Q.  What does the phrase "actively implemented"

20 mean in that context?

21      A.  I can't remember the whole context of the

22 conversation, but based on what I think we're talking

23 about, I believe they were attentive to look at issues.

24 There's lots of e-mails that say people were looking at

25 issues, raising issues, and resolving issues.
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 1          "Actively" means lots of people participating,

 2 lots of people looking, and a lot of people resolving

 3 issues and implementing change.  And I do believe they

 4 learned through this process, as what you would expect

 5 from a quality process, a Six Sigma process.

 6      Q.  Mr. McNabb, you are aware, are you not, that

 7 there were document routing issues from Lason through

 8 '06, '07 and into '08?

 9      A.  Yes.  And it wouldn't surprise me if there

10 were document routing issues ongoing.

11      Q.  Would it surprise you to learn that PacifiCare

12 did not begin to redesign the document routing system

13 until 2008?

14      A.  I don't recall specifics.  And let's be clear

15 on -- I believe they made process changes all during

16 that period of time.  I don't recall specifically what

17 happened in '08 versus '07.  And I can't recall

18 specifics of trade-offs about when do you revamp a

19 process.

20          I think that is a business case discussion

21 that says when does it warrant another -- if I can use

22 the term -- more strategic process redesign.

23      Q.  You recall yesterday we talked about -- or

24 maybe even earlier today, we talked about the secondary

25 documents that were not indexed to a member number or
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 1 claim number and therefore were essentially

 2 unretrievable?  Do you remember that topic?

 3      A.  I do --

 4      MR. KENT:  Objection, that really misstates the

 5 testimony.  The secondary documents are about things --

 6 and we saw the document this morning, after they've

 7 already documented -- a claim has already gone through

 8 the adjudication process.

 9      MR. STRUMWASSER:  Yeah, they're all reworks.

10 They're unavailable when there's a rework or there's a

11 problem, COCCs for example.

12      THE COURT:  Okay.

13      MR. STRUMWASSER:  Q.  And I believe the answer was

14 yes.  You recall that issue, right?

15      A.  No.  I said I recall the conversation.

16      Q.  Do you know when that issue came -- the lack

17 of indexing came to the attention of United?

18      A.  The issue that I recall -- this doesn't

19 necessarily have to do with our conversation yesterday.

20 The issue I recall on secondary indexing on certain

21 documents were indexing issues that came from the

22 legacy PacifiCare environment with documents like

23 faxes.

24          So it's my understanding, if that's the same

25 issue we're talking about, that was a legacy PacifiCare
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 1 process that, when discovered, as during the Lason

 2 transition, it was considered a process improvement to

 3 do more indexing on it.

 4      Q.  Do you have your copy of 365 there?  That's

 5 this (indicating) PowerPoint.

 6      A.  Yes.

 7      Q.  Back to Page 6872 that we look at earlier

 8 today, on the "Background" section, second sentence,

 9 "In late August 2007 PHS discovered there were

10 approximately 9,000 PPO secondary documents that were

11 not indexed (to a claim or member)."  Do you see that?

12      A.  Yes.

13      Q.  If it turned out that 2300 of those 9500

14 documents had still not been indexed in December, five

15 months later, would that be a concern to you?

16      A.  It may be a concern, but I would have to have

17 further information to know what the impact of this

18 was, if any.

19      Q.  I'm sorry?  Go ahead.

20      A.  I finished.

21          Did you get all that?

22      THE REPORTER:  (Nods affirmatively)

23      MR. STRUMWASSER:  Q.  Flip the page to 6873,

24 please.  You see the discussion of "PPO Secondary

25 Documents," there were 9,449 total documents that had
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 1 not been indexed.  And as of the date of this document,

 2 which was December 10, '07, 2302 are not indexed yet.

 3 Do you see that?

 4      A.  I do.

 5      Q.  And there's a question down below, "Will any

 6 of these documents impact claims payment?"  Do you see

 7 that?

 8      A.  I do.

 9      Q.  In the table that follows, there's a

10 discussion of "6,006 indexed to claim number."  Do you

11 see that?

12      A.  I do.

13      Q.  And of those, "604 denied claims were

14 identified and all are being reviewed for claim

15 impact."  Do you see that?

16      A.  I see that.

17      Q.  And the fourth data row excluding the

18 headings, we have the "2302 not indexed yet," right?

19      A.  Yes.

20      Q.  And they are also being reviewed for claims

21 payment, right?

22      A.  I see that.

23      Q.  Did you look into it and find out what the

24 results of those reviews were?

25      A.  Specific to this issue, I can't answer for
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 1 this issue.  I didn't see any material impact overall

 2 to PLHIC.

 3          It's also my understanding that, whether these

 4 were indexed or not, it didn't prevent them from

 5 finding the documents for rework.  It was a procedural

 6 issue.

 7          So the indexes here was only assisting ease of

 8 retrieval, not that it prevented retrieval.

 9      Q.  What's the basis for that?

10      A.  I believe these were -- some of these

11 processes were holdovers from PacifiCare.  And I

12 remember -- I can't tell you where I saw this or read

13 this, but there was discussion on secondary documents

14 that it was, as I said, there were other mechanisms to

15 get to secondary documents.  This was strictly an ease

16 of access issue.

17      Q.  Mr. McNabb, the PacifiCare pre-merger system

18 was a paper system, right?

19      A.  Yes, it was a paper system, but documents

20 still were put -- archived in the FileNET system.

21      Q.  After being scanned for DocDNA, correct?

22      A.  I don't remember specifics of DocDNA, but I do

23 remember they were scanned directly into FileNET by

24 some mechanism.

25      Q.  So you've got thousands of documents --
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 1 hundreds of thousands of documents perhaps in FileNET

 2 that are images of, let's say, COCCs and other kinds of

 3 documents.  And now you want to find a COCC for a

 4 specific person.  How are you going to search that file

 5 for the COCC if there is no coding to the member?

 6      A.  For any document to be put into FileNET, it

 7 would have had to have at least one primary index.  And

 8 I believe it, at a minimum, would have to have a

 9 document ID number that was based on some sort of date.

10 I believe -- and, again, I can't tell you specifics --

11 they had mechanisms due to legacy processes on getting

12 those documents out of FileNET as necessary.

13          It may have been cumbersome, but I believe

14 they could still do it.  And this discussion of member

15 and claim indexing was a convenience issue.

16      Q.  "Document number" is a number that is assigned

17 serially as documents come in the door, right?

18      A.  In most cases, yes.

19      Q.  You've testified in your report -- or you've

20 stated in your report that you didn't see any evidence

21 that the Lason issues resulted in any material impact

22 on PacifiCare's claims handling, correct?

23      A.  That's correct.

24      Q.  So is it your opinion that outsourcing mail

25 and paper claims to Lason had no material impact on
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 1 PLHIC operations or on PLHIC claim handling during the

 2 market conduct exam period or after; is that your

 3 opinion?

 4      MR. KENT:  Wait a minute.  Are you -- you asked

 5 him what he wrote in his report is -- expressly

 6 identifies the market conduct examination period.

 7 So --

 8      MR. STRUMWASSER:  Now I'm asking him the market

 9 conduct period or after.

10      THE WITNESS:  I did not see any material

11 connection to PLHIC claim operations both during the

12 market conduct and/or later.  I saw no material

13 connections between Lason issues materially impacting

14 claim operations.

15      MR. STRUMWASSER:  Q.  You then say, "To the

16 contrary, the evidence I have examined indicates that a

17 significant amount of resources were directed to

18 solving problems with the attention of high level

19 executives and operational leaders."  Do you recall

20 saying that?

21      A.  Yes.

22      Q.  So is it your testimony that high level

23 executives and operational leaders devoted significant

24 resources to solving problems with Lason that had no

25 operational impact?
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 1      A.  Yes, they devoted time and energy to Lason.

 2 And, yes, they did not have impact to claims

 3 operations.  Were there operational impacts and issues

 4 arising out of the mailroom?  Yes, but they worked on

 5 resolving that.  That's keeping issues within the

 6 company.  You know, they worked on those issues,

 7 including issues that may be causing increased labor

 8 effort getting the claim through an adjudication

 9 process in a timely manner.

10      Q.  Mr. McNabb, what non-claim issues had a

11 material impact on the company that caused these people

12 to work on them?

13      MR. KENT:  Objection, misstates the prior

14 testimony.

15      THE COURT:  I thought he just told you --

16      MR. KENT:  I think he said --

17      THE COURT:  -- what they were.  Increased costs

18 of --

19      MR. STRUMWASSER:  He gave me an example of that.

20      THE COURT:  All right.  You want the know if there

21 are other examples?

22      MR. STRUMWASSER:  Well, what he said was there may

23 be.  I haven't heard him say that there affirmatively

24 was anything that had a material impact outside of

25 claims.
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 1      Q.  Did I mishear you?

 2      A.  What I said is I saw no direct connection

 3 between the issues having to do with Lason and claim

 4 operations specifically to the allegations.

 5      Q.  So you are not prepared to say that you saw no

 6 material impact of the Lason issues on claims, are you?

 7      MR. KENT:  Objection, vague.

 8      THE COURT:  Overruled.  I thought he just said

 9 that.

10      THE WITNESS:  I'm not sure where we are.  Could

11 you restate the question?

12      MR. STRUMWASSER:  Q.  Well, I understood your

13 previous answer to be that you saw no direct connection

14 between the issues having to do with Lason and claims

15 operations specifically to the allegations in this

16 case; is that right?

17      A.  That is correct.

18      Q.  And I'm asking you, did you see any direct

19 connection between Lason and any material claims

20 issues?

21      A.  Material issues related to the allegations,

22 no.

23      Q.  That wasn't my question.  I specifically was

24 asking did you see any material -- allegations with

25 respect to any material issues in claims?
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 1      MR. KENT:  I think Mr. Strumwasser misspoke

 2 himself.  Material allegations with respect to any

 3 material issues?

 4      THE COURT:  I guess I'm having a problem since I

 5 thought we were adjudicating the allegations in this

 6 matter.  And now you're asking him to go outside of

 7 that.  And I'm not sure I really want to spend any time

 8 on it.

 9      MR. STRUMWASSER:  We have here a witness who has

10 said the Lason issues had no material effect on the

11 allegations in this case but that the executives were

12 spending a lot of time on it.

13          And I doubt that they were spending a lot of

14 time on it for reasons independent of the allegations

15 in this case.  And I'm asking him what else they could

16 have been -- essentially, I'm asking what else they

17 could have been working on that justified getting

18 Mr. McMahon and all those other folks --

19      THE COURT:  I thought what he said was the

20 internal cost of doing all the reworks, et cetera, was

21 something they wanted to control.  I'm reading into

22 some of it, but that's what I thought he was trying to

23 say.

24      THE WITNESS:  Yes.

25      MR. STRUMWASSER:  Q.  Okay.  Based on the Judge's



20604

 1 reading, is that your testimony, that the reason why

 2 the executives and other people poured a lot of

 3 resources onto Lason was to drive down costs?

 4      A.  No.  Not necessarily.  The executives had a

 5 very strong focus on operating metrics throughout the

 6 company.  They set high goals for the internal

 7 operations.  I saw the executives just on top of issues

 8 in general, to do things better as part of their total

 9 quality program.

10          We have talked about, I think even today, that

11 some of the Lason routing issues created --

12 particularly 10-day turnaround time -- pressure points.

13 And people were managing to 10-day turnaround metrics.

14 That was a pressure point or an indicator that got

15 people rallied to see, "What can I do to fix that?"

16          All I'm saying is that caused a lot of effort

17 as it approached a 20-day metric to get things

18 resolved.  And they wanted to reduce that latent bubble

19 that's moving past 10 days.

20      Q.  As you used the terminology, the failure to

21 meet the internal metrics like the 10- and 20-day

22 turnarounds, those failures would not be material to

23 the company, would they?

24      MR. KENT:  Objection, this is argumentative.

25      THE COURT:  I'll allow it, but...
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 1      MR. KENT:  I think he was quite clear that -- in

 2 terms of late-paid claims.  But --

 3      THE COURT:  Can you read the question back?

 4          (Record read)

 5      THE COURT:  Do you understand the question?

 6      THE WITNESS:  Yes, I understand the question to be

 7 do they have a material impact on late-paid claims.

 8 And I'm saying no, they didn't materially have an

 9 impact on late-paid claims is my answer.

10      MR. STRUMWASSER:  Q.  Mr. McNabb, you saw a lot of

11 the documents about Lason, right?

12      A.  Yes.

13      Q.  And you saw a lot of expressions of

14 dissatisfaction with Lason's performance internally

15 within United, correct?

16      A.  Yes, I did.

17      Q.  Did you see any of those documents that said

18 they were dissatisfied with Lason because of what it

19 was doing to the cost?

20      A.  I believe I -- there was discussions about the

21 extra work that had to happen to catch up with some

22 late documents coming into claims.  So I do recall that

23 being related to costs.

24          And I also just want to state that, even with

25 these issues and complaints, we're dealing with more
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 1 visibility and control and process improvement to a

 2 mailroom.

 3          So what you're seeing in these e-mails

 4 regarding people being upset is, now that we have

 5 visibility to a mail process, they want to apply a

 6 strong approach to process improvement.

 7      MR. STRUMWASSER:  Showing the witness 554, your

 8 Honor.

 9      Q.  Mr. McNabb, have you seen this document

10 before?

11      A.  I believe I have.

12      Q.  Directing your attention to Ms. Berkel's

13 e-mail, starting at the center of the page.  "As a part

14 of our California regulatory corrective actions (both

15 Department of Managed Healthcare and Department of

16 Insurance), we have been focused on the paper claim and

17 secondary document process flows since Spring 2007.  In

18 our November 8th update with Dirk, we discussed the use

19 of the FETrain tool.  This would allow paper to be

20 matched to members across all UHG platforms."

21          Do you see that?

22      A.  I do.

23      Q.  Do you understand that to be a statement that,

24 in the absence of FETrain or some other alternative,

25 they could not in fact match paper to members across
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 1 all UHG platforms?

 2      A.  I don't know the specific answer to that.

 3      Q.  She goes on to say, "For three states, CA, OR,

 4 and WA -- there are about 120,000 claims per month.

 5 About 74k have match issues, a huge 62 percent."  Do

 6 you see that?

 7      A.  I see that.

 8      Q.  She goes on to give other statistics.  Then

 9 the next paragraph, "Given the lack of match, it is

10 imperative to come up with a solution."  Do you see

11 that?

12      A.  Yes.

13      Q.  And the last paragraph, "We are on monthly

14 reporting with the DMHC and continue to fail the prompt

15 pay laws of California.  (Q4 2007 will be our fifth

16 quarter of failure.)  Your support, speed, and help is

17 greatly needed and appreciated.

18          Mr. McNabb, do you read this to be Ms. Berkel

19 to be concerned about cost or claim payment?

20      A.  That's my interpretation -- this is my

21 interpretation.  But she's, to me, concerned with

22 getting FETrain in order to improve matching here.

23 That seems to be her focus.

24      Q.  In order to pay claims properly and to avoid

25 regulatory issues, correct?
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 1      A.  As an aid.  I don't have reason to believe

 2 that they don't have some -- that ability already.  But

 3 I view FETrain as an aid.

 4          And I don't know specifically in this

 5 statement how much of this applies to PLHIC.  I can't

 6 tell what she's referring to.  And again, I didn't see

 7 any evidence of issues with PLHIC here and in these

 8 number of claims here.

 9      Q.  You said, "As an aid.  I don't have any reason

10 to believe they don't have some -- that ability

11 already."

12          So you read this to say, "We don't need

13 FETrain in order to get in compliance with regulatory

14 requirements"; is that correct?

15      A.  I am interpreting this as, "This will help

16 speed up reducing our matching issues, and FETrain is a

17 tool to help us do that."

18      Q.  And you don't read that to say, "And we need

19 to do so in order to get in compliance with the law"?

20      MR. KENT:  Meaning DMHC?

21      MR. STRUMWASSER:  And Department of Insurance.

22      MR. KENT:  Well, the statement in the last

23 paragraph is about DMHC.  Is that what you're focusing

24 him on?

25      MR. STRUMWASSER:  I'm focusing him on all the
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 1 stuff I read.  And the statement on DMHC is a compound

 2 sentence that says, "We are on monthly reporting with

 3 DMHC and continue to fail the prompt pay laws of

 4 California."  And the prior paragraph specifically says

 5 DMHC and DOI.

 6      MR. KENT:  Well, in a year and a half of

 7 testimony, we haven't heard one even breath of

 8 testimony to the effect that, with respect to CDI and

 9 PLHIC, that we were even close to missing the

10 turnaround time metrics -- all those quarterly reports,

11 the annual reports.  So this is irrelevant.

12      MR. STRUMWASSER:  Your Honor, I mean, they're

13 really -- this is a ventriloquist act, not an

14 objection.

15      MR. KENT:  We're wasting time.

16      THE COURT:  All right.  I'm going to sustain the

17 objection on this question.  I want you to move on.

18 I'm getting weary of reading passages into the record

19 and then asking him questions about it and not getting

20 anywhere.  So let's move on.

21      MR. STRUMWASSER:  Q.  Mr. McNabb, do you know when

22 FETrain was actually rolled out?

23      MR. KENT:  Misstates the record.  Mr. Strumwasser

24 asked about -- over an hour of questions to Ms. Berkel,

25 who explained exactly what happened.
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 1      MR. STRUMWASSER:  Object.  You know --

 2      THE COURT:  Sustained.  Just --

 3          Could you read the question back?

 4          (Record read)

 5      THE COURT:  Do you know?

 6      THE WITNESS:  I don't recall the specific date.

 7      THE COURT:  All right.  Move on.

 8      MR. STRUMWASSER:  Q.  Mr. McNabb, are you familiar

 9 with the legal requirement that a carrier respond

10 promptly to provider disputes in California?

11      A.  I'm aware there is one.

12      Q.  Are you aware that PLHIC was having difficulty

13 satisfying that requirement?

14      A.  I am aware there were some issues, but I

15 didn't look into it any further than that.

16      MR. STRUMWASSER:  Showing the witness a copy

17 of 882.

18      THE WITNESS:  Done.

19      MR. STRUMWASSER:  Q.  Have you seen 882 before?

20      A.  Parts of it look familiar to me, so yes.

21      Q.  Do you recall seeing Ms. Berkel's e-mail at

22 the bottom of the first page?

23      A.  I do believe so.

24      Q.  Last sentence of that e-mail, "We are failing

25 CA law and it is late routing," do you see that?
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 1      A.  I see that.

 2      Q.  Do you have any reason to doubt that sentence?

 3      MR. KENT:  Objection, no foundation, vague.

 4      THE COURT:  Well, I'm going to sustain the

 5 objection.  I'm not sure what --

 6      MR. STRUMWASSER:  What foundation is missing, your

 7 Honor?

 8      THE COURT:  That he's familiar with California law

 9 that's being referred to in this --

10      MR. STRUMWASSER:  I'm sorry.  The question was

11 does he have any basis to doubt that sentence?  If he

12 is unfamiliar, that would be an easy way for him then

13 to answer.

14      THE COURT:  All right.

15      MR. KENT:  I think the foundation has to be that

16 he knows what Ms. Berkel was speaking about and what

17 the rule is.

18      THE COURT:  I agree.  I don't know how to comment

19 on it.

20      MR. KENT:  Otherwise it -- whatever he says is

21 meaningless.

22      MR. STRUMWASSER:  This is a "January 31st content

23 for RIMS transaction discussion."  What more do we need

24 to know about what she was talking about?

25      MR. KENT:  Is it POS or is it PLHIC?  Is it DMHC
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 1 or is it CDI?  What's the rule?  If he doesn't know the

 2 rule, how can you ask him whether he has any reason to

 3 believe or disbelieve whatever Ms. Berkel happens to be

 4 saying?

 5      MR. STRUMWASSER:  We have, for a year and a half,

 6 understood that RIMS, absent some extrinsic evidence,

 7 has PPO claims and that an issue about RIMS is

 8 presumptively about PPO.

 9      MR. KENT:  That's not the understanding because

10 POS is adjudicated on RIMS.  It's been a year and a

11 half --

12      THE COURT:  We can argue all of that later.  You

13 don't need this gentleman's testimony to argue that.

14          So what is it you want from this gentleman

15 who's sitting up here?

16      MR. STRUMWASSER:  I want this gentleman to tell me

17 whether or not he doubts the statement, and if he does

18 not doubt it or if he does -- if he does, I want to

19 know why.  If he doesn't, I want to know whether it has

20 any impact on his opinions.

21      MR. WOO:  Probably get the statement back.

22      MR. KENT:  If there's no foundation, there's no

23 foundation.

24      MR. STRUMWASSER:  Your Honor, this witness has

25 testified that there's no claims impact.  The document
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 1 purports to say that there is a provider dispute

 2 resolution unit that is not getting these documents,

 3 and as a consequence, "We are failing CA law and it

 4 is...routing."

 5      THE COURT:  "It is late routing."

 6      MR. STRUMWASSER:  "...and it is late routing."

 7      THE COURT:  I think you can ask him whether he

 8 took this into account, this statement into account.

 9 Whether --

10      MR. STRUMWASSER:  That's a good question too.  But

11 I think I'm entitled to know whether he thinks it's

12 true or false or whether he has no opinion as to its

13 truth.

14      THE COURT:  So you did read this before?  Do you

15 recall that particular statement?

16      THE WITNESS:  I do recall reviewing this document.

17      THE COURT:  And do you think that -- did you

18 decide whether or not that was true or false, or you

19 didn't make a decision about that?

20      THE WITNESS:  I did not -- I don't know what

21 California law is, and I did not include the statement

22 in any of my opinions.

23      MR. STRUMWASSER:  Last document.  158 in evidence.

24      THE COURT:  Is there some particular part of this

25 you want him to look at?
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 1      MR. STRUMWASSER:  Yes, coming right up.

 2      MS. DEUTSCH:  0637.

 3      THE COURT:  0637 in the box?

 4      MR. STRUMWASSER:  Actually, I think all of Item

 5 No. 4 on that.

 6      Q.  Do you recall seeing Exhibit 158 before?

 7      A.  I do not recall seeing this document.

 8      Q.  On Page 0637, Item No. 4, the company has --

 9 do you understand that PLHIC has been cited here for

10 1,510 provider disputes that did not receive a written

11 determination within the statutory period?

12      MR. KENT:  Objection, misstates the document.  It

13 says 14 instances.

14      THE COURT:  I agree.

15      MR. STRUMWASSER:  Yeah, thank you.

16          Wait a minute.  Is that --

17      THE COURT:  Says, "In 14 instances, The Company

18 failed to issue a written determination within 45

19 working days."

20      MR. STRUMWASSER:  "Per Company reporting 1,510

21 disputes during the window period did not receive a

22 written determination within 45 working days after the

23 dispute was received"?

24      MR. KENT:  I think market conduct exam uses the

25 14.
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 1      THE COURT:  I don't know.  It seems to be in

 2 conflict.

 3      MR. STRUMWASSER:  But the 1,510 does balance with

 4 the other two numbers.

 5          Let me rephrase then.

 6      Q.  Mr. McNabb, do you -- were you aware that

 7 there were -- that the company was cited for failures

 8 to respond to provider disputes within the 45-day

 9 deadline at the time you filed your report?

10      A.  All I was aware of is there were some

11 potential issues, and that's all I was aware of.  I

12 didn't look into provider disputes any further.

13      Q.  Were you aware that the company had cited

14 issues with the correspondence tracking system known as

15 DocDNA when you filed your report?

16      A.  I was aware of an issue but didn't look at it

17 any further.

18      Q.  Do you recall seeing any documents that

19 identified the PPO -- California PPO provider dispute

20 requirements as having been impacted by the DocDNA

21 queue being unattended?

22      A.  I don't really have any information on that.

23      Q.  One way or the other?

24      A.  Or recall.

25          Right, that's correct.
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 1      MR. STRUMWASSER:  4:00 o'clock, your Honor, and

 2 Lason is done.

 3      THE COURT:  Okay.

 4          (Whereupon, the proceedings recessed

 5           at 3:59 o'clock p.m.)
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 1 STATE OF CALIFORNIA     )

                        )   ss.

 2 COUNTY OF MARIN         )

 3          I, DEBORAH FUQUA, a Certified Shorthand

 4 Reporter of the State of California, duly authorized to

 5 administer oaths pursuant to Section 8211 of the

 6 California Code of Civil Procedure, do hereby certify

 7 that the foregoing proceedings were reported by me, a

 8 disinterested person, and thereafter transcribed under

 9 my direction into typewriting and is a true and correct

10 transcription of said proceedings.

11          I further certify that I am not of counsel or

12 attorney for either or any of the parties in the

13 foregoing proceeding and caption named, nor in any way

14 interested in the outcome of the cause named in said

15 caption.
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17
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 1 Wednesday, August 24, 2011           9:10 o'clock a.m.

 2                         ---o0o---

 3                   P R O C E E D I N G S

 4      THE COURT:  All right.  This is on the record.

 5 This is before the Insurance Commissioner of the State

 6 of California in the matter of PacifiCare Life and

 7 Health Insurance Company.  This is OAH Case

 8 No. 2009061395, Agency No. UPA 2007-0004.

 9          Today's date is August 24th, 2011.  Counsel

10 are present.  Respondent is present the person of

11 Mr. --

12      MR. KENT:  Jeff Toda.

13      THE COURT:  -- Toda.

14          All right.  We are continuing with the

15 cross-examination of Mr. McNabb.

16      MR. STRUMWASSER:  Thank you, your Honor.

17                       RICK McNABB,

18          called as a witness by the Respondent,

19          having been previously duly sworn, was

20          examined and testified further as

21          hereinafter set forth:

22      CROSS-EXAMINATION BY MR. STRUMWASSER (resumed)

23      MR. STRUMWASSER:  Q.  Good morning, Mr. McNabb.

24      A.  Good morning, Mr. Strumwasser.

25      Q.  Mr. McNabb, in course of questions we've had
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 1 over the last few days, I've shown you a number of

 2 internal memoranda, internal documents in which United

 3 employees, including some senior managers, expressed

 4 criticism about the performance of certain PacifiCare

 5 operations.

 6          And in response, you have repeatedly testified

 7 that these criticisms didn't concern you because you

 8 reviewed PLHIC's operating metrics and saw no

 9 degradations.  Do you recall that?

10      A.  Yes.

11      Q.  For instance, you recall Exhibit 945, the

12 e-mail from Mr. Wichmann in which he was discussing the

13 company's service environment and used the phrase "we

14 stink" and called PacifiCare service a complete mess?

15 You recall that document, right?

16      A.  I remember those words, yes.

17      Q.  And in that instance, you said that you didn't

18 see any operational integration issues with PLHIC which

19 led you to believe that Mr. Wichmann was referring to

20 HMO and POS.  Do you recall that?

21      A.  Yes, I recall that.

22      Q.  And the basis for your conclusion that

23 Mr. Wichmann's "complete mess" statement was referring

24 to HMO and not PPO was that you reviewed PLHIC's

25 operating metrics during this time and there were no
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 1 degradations that concerned you, right?

 2      MR. KENT:  Excuse me.  Are we --

 3      THE COURT:  I don't know.

 4          But you just asked him that, and he said yes.

 5      MR. KENT:  Are we quoting from actual transcript

 6 or are we paraphrasing?

 7      THE COURT:  Oh, I don't know.

 8      MR. STRUMWASSER:  You know, I've got the

 9 transcripts here.  We can do that.  I'm hoping the

10 paraphrasing will take care of --

11      THE COURT:  He already said yes.  Move on.

12      MR. STRUMWASSER:  Okay.  I withdraw the question.

13      Q.  You said, Mr. McNabb, that you knew that HMO

14 specifically was having service platform issues, right?

15      MR. KENT:  Objection, vague.

16      THE COURT:  Do you understand the question?

17      THE WITNESS:  No.  If you could define "service

18 platform."

19      MR. STRUMWASSER:  I can read him the passage, or I

20 can give him some text, whichever you'd like.

21      THE COURT:  Doesn't matter.  Whatever works

22 faster.

23      MR. STRUMWASSER:  I'll just give you the cite.  If

24 anybody wants me to pass it out, I can.

25      MR. KENT:  I think that would be helpful.
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 1      MR. STRUMWASSER:  Okay.

 2      MR. KENT:  Why don't we do that.

 3      MR. STRUMWASSER:  Q.  So Mr. McNabb, I'm handing

 4 you a copy of the transcript of Volume 173.  So you now

 5 have a new thing to keep track of which is the RT

 6 transcripts, which I'll refer to by volume.

 7          This is Volume 173.  You might want to mark

 8 that.

 9      THE WITNESS:  I'm sorry.  You said 172?

10      MR. STRUMWASSER:  -3, which is discreetly appears

11 on the first page to the right of the caption.

12          But if you would turn to 20027, please.  And

13 just take a look at Lines 5 through 25 and then the

14 first line of -28, 20028.

15          Do you see there you used the phrase "service

16 platform issues"?  "HMO is having some service platform

17 issues," right, Line 25?

18      A.  Yes, I do see that.

19      Q.  What service platform metrics for HMO did you

20 review that led you to conclude that HMO was having

21 these issues during this period?

22      A.  I didn't specifically look at HMO metrics.  I

23 relied on testimonies from individuals as to the issues

24 that they were incurring.

25      Q.  Testimonies here in this hearing?
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 1      A.  Yes.

 2      Q.  Did you look for any contemporaneous documents

 3 from the period regarding HMO?

 4      MR. KENT:  Meaning metrics solely or more

 5 generally?

 6      MR. STRUMWASSER:  Metrics.

 7      Q.  HMO metrics.

 8      A.  Not that I recall.

 9      Q.  How about contemporaneous documents describing

10 problems they're having -- comparable to the documents

11 you've been shown here describing problems that they

12 were having?

13      A.  I looked at several documents that described,

14 like, such as e-mails that described issues with HMO

15 but no metrics that I can recall.

16      Q.  For the PPO business, what PPO metrics are you

17 relying upon in this instance with regard to the

18 "complete mess" and "we stink" e-mail to tell that you

19 Mr. Wichmann's statements were not referring to PLHIC?

20 What metrics are you referring to?

21      MR. KENT:  Objection, misstates the prior

22 testimony.

23      THE COURT:  Oh, you got me.  Can you reread it

24          (Record read)

25      THE WITNESS:  The metrics I looked at in --
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 1 specifically for PPO, were claim turnaround time,

 2 underpayment claim payment accuracy, claim payment

 3 accuracy.  I think that's it in summary.

 4      MR. STRUMWASSER:  Q.  Okay.  And I just want to

 5 make sure those are what you looked at and what you

 6 were relying on when you said on Page 20027 you just

 7 read:

 8                         "What I can tell you is

 9                    part of my other views, there

10                    were no degradations that

11                    concerned me in PLHIC's

12                    operating metrics during this

13                    time period."

14          Those are the metrics you're talking about?

15      MR. KENT:  Which lines?  I'm sorry.

16      MR. STRUMWASSER:  The ones he just answered to.

17      THE WITNESS:  Yes, and that's the metric -- those

18 are the metrics that I looked at throughout the whole

19 period, the 2006-2000 [sic] period for PLHIC in

20 general.

21      MR. STRUMWASSER:  Q.  So those are the metrics you

22 are relying on for your conclusion at 20027, and those

23 are the metrics that you were relying on for the

24 balance of the opinions that I've asked you about in

25 this case?
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 1      A.  Yes.

 2      Q.  And you said that another example of

 3 operating -- of your reliance on operating metrics, you

 4 said that one of the benefits of integration was that

 5 provider data quality improved over time.  Do you

 6 recall that?

 7      A.  I don't recall --

 8      MR. KENT:  Objection, I think that might misstate

 9 the record.  I think the witness said that the types of

10 things they did would improve data quality.

11      MR. STRUMWASSER:  Let's pick up --

12      MR. KENT:  But I could be corrected.  I'm going by

13 recollection.

14      MR. STRUMWASSER:  Give the witness Volume 172.

15      THE COURT:  All right.

16          This is Volume 172.

17      MR. STRUMWASSER:  Q.  So turn to Page 19909,

18 please, and review to yourself Lines 11 through 24?

19      A.  Again, what lines please?

20      Q.  11 through 24, or whatever lines you -- that's

21 what I'm asking you to look at.

22          So you recall that you did testify that data

23 quality improved, correct?

24      A.  Yes, I said those words.  I'm trying to

25 understand the total context of how we got to that
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 1 statement.  My reaction when you asked me the question

 2 is, we were talking about provider demographic data

 3 specifically.

 4          But it looked like we were coming out of a

 5 medical management discussion when I got to this point.

 6      Q.  So you think you were talking about provider

 7 demographic data there?

 8      A.  Yes, I believed I -- I feel comfortable that

 9 provider demographic data did -- quality -- improve

10 over time.

11      Q.  Are you or are you not including within the

12 data improved over time contract information?

13      MR. KENT:  Objection, vague.  I'm not sure what

14 contract information.

15      MR. STRUMWASSER:  Provider contract information.

16      THE COURT:  Provider contract?  I'll allow it.

17      THE WITNESS:  I can't relate specifically to this.

18 The only thing that I recall saying over the last few

19 days regarding overall provider contract data is, in my

20 experience, I've seen, when you've gone to single

21 sources of truth, provider data quality goes up versus

22 dual maintenance.

23          But I don't have -- and we also talked about

24 that some of the process that they went through,

25 PacifiCare/United, on building the single source of
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 1 truth, you know, there was a cleansing process at that

 2 time that I feel like there was a data improvement in

 3 that quality.

 4          Other than that, I don't recall specific

 5 examples within PacifiCare/United.

 6      MR. STRUMWASSER:  Q.  So it's your testimony,

 7 then, that data -- that you are of the opinion that

 8 demographic data did improve.  And it is your opinion

 9 that it's a general proposition, fee schedule and

10 contract information tends to improve?

11      A.  Yes, from my experience from a single source

12 of truth.

13      Q.  With respect to demographic data improving, in

14 your opinion, did it improve -- from what period to

15 what period?

16      A.  I don't recall specifics.  But I looked at

17 some data around returned checks, and it demonstrated

18 to me the numbers of returned checks were declining

19 over a period -- I don't recall if it was 12 months or

20 24 months after implementation.  That's one indicator.

21      Q.  Aside from what you call declining check

22 returns, did you look at any other data regarding

23 provider -- any other metrics regarding provider data

24 quality?

25      A.  Not that I recall.
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 1      Q.  Do you know whether metrics exist at United

 2 for PLHIC provider data quality?

 3      A.  I don't know specifically.

 4      Q.  Do you know whether PLHIC pre-merger

 5 maintained metrics for provider data quality?

 6      A.  I don't know the answer to that.

 7      Q.  You didn't ask anybody for data -- anybody for

 8 information on that?

 9      A.  Not at the time.

10      Q.  So is it a correct summary of your position

11 that the only metric that you're relying on for the

12 proposition that provider demographic data improved is

13 the returned check data?

14      A.  Yes, and the fact that they went through a

15 cleansing process building NDB.  And I'm relying on my

16 experience from past work with other clients around

17 single source of truth.

18      Q.  Have you ever seen any clients that actually

19 maintained audit programs for demographic data?

20      A.  You see certain metrics.  I don't see a

21 standard metric in the industry.  But through quality

22 reviews and audits, they come out with metrics on

23 changes to contracts, as an example.  So it manifests

24 its way in many ways, but I would say most often

25 through quality reviews and audits of contracts and
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 1 claims.

 2      Q.  So on Line 23 of Page 19909 that you just

 3 read, when you said, "My broadest conclusion is data

 4 quality did improve, and that's evidenced by the

 5 operating metrics that I reviewed," the only operating

 6 metrics you reviewed was on this subject?  The only

 7 operating metrics to which you are referring here is

 8 the returned check numbers, right?

 9      A.  As I recall now, yes.

10      Q.  I also asked you about Ms. Berkel's criticism

11 of United's retention efforts for subject matter

12 experts.  Do you recall that?

13      A.  Yes, I do.

14      Q.  And you testified, again, that you concluded

15 those criticisms related to HMO and not PPO based on

16 your review of PLHIC operating metrics.  Do you recall

17 that?

18      A.  I don't specifically remember those words,

19 but -- or the context.

20      Q.  Okay.  174.

21          Page 20118, Line 6 through 16.

22          So you see at the -- on Lines 9 to 16, you

23 have said that you validated against PLHIC operating

24 metrics?

25      A.  Yes.
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 1      Q.  And may I infer that that means you validated

 2 against claim TAT, UPA and CPA?

 3      A.  Yes.

 4      Q.  You did not, then, review any operating

 5 metrics regarding retention of personnel, did you?

 6      A.  Actually, I did look at HR metrics.  And I

 7 looked at movements of people in PLHIC as to what was

 8 happening with positions and FTEs.

 9      Q.  What metrics did you look at?

10      A.  I don't recall specifically where they came

11 from.  They may have been from Ms. Berkel's e-mails.

12 But there were a number of documents talking about

13 retention of people and stating turnover numbers.

14          I also picked up certain information from

15 testimony regarding overall impact to PLHIC.  And I

16 also reviewed testimony to understand what happened to

17 positions and FTEs, given some of the processing

18 changes that were being made.

19      Q.  So all of the HR numbers you looked at, all of

20 the HR metrics you looked at were comprised of

21 testimony in this case or exhibits in this case?

22      A.  Yes.

23      Q.  Now, you recall Ms. Berkel saying that the

24 company had failed to retain subject matter experts?

25 Do you recall that?
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 1      A.  I do.

 2      Q.  Did you review the metrics that you just

 3 described confirmed that fact?

 4      A.  If your question is did I validate that the

 5 numbers in the documents were subject matter experts

 6 specifically, I don't know that I can tell you that.  I

 7 did look at her metrics on turnovers.  And again, I

 8 don't recall what documents those were from.

 9      Q.  And you didn't look at any documents that

10 pertained to turnovers for PLHIC specifically, right?

11      A.  I don't know where I saw this number, but I

12 believe the total turnover for PLHIC claims were around

13 20 individuals.

14      Q.  20 out of how many?

15      MR. KENT:  Asked and answered.

16      THE COURT:  Overruled.

17      THE WITNESS:  I don't know the total.

18      MR. STRUMWASSER:  Q.  Setting aside that question,

19 the "20" number that you just gave us, you didn't see

20 any documents that identified turnover, subject matter

21 expert retention, or retention policies and practices

22 that were specifically addressing any particular

23 PacifiCare license holder, whether PacifiCare Life and

24 Health Insurance Company, the PPO or PCC, the HMO or

25 some other entity?  You never saw any data that broke



20634

 1 it down that way, did you?

 2      A.  Yes, I did not see a breakout.  That's why I

 3 looked more specifically within PLHIC as to movements

 4 of FTEs and searched out other testimony statements on

 5 what the impact was.

 6      Q.  Did you see any movement of FTEs between PLHIC

 7 and some other entity?

 8      A.  No.  My movement I saw was movements either to

 9 an outsource entity that we've discussed or to

10 positions between Cypress and San Antonio.

11      Q.  So if PacifiCare lays off a subject matter

12 expert in Cypress and contracts with a company that has

13 one person in Manila that is going to perform the same

14 function, do you have any basis to conclude whether or

15 not PLHIC lost subject matter expertise in that

16 transaction?

17      MR. KENT:  Is this a hypothetical?

18      MR. STRUMWASSER:  Yes.

19      THE WITNESS:  As a hypothetical, you cannot

20 obviously say that they have lost subject matter

21 expertise when you assume that the outsourcing entity

22 does this for a living, which means they have to do it

23 really good.  I mean, they have to function at a very

24 high level.  So as a hypothetical, I would not jump to

25 a conclusion like that.
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 1      MR. STRUMWASSER:  Q.  So your opinion is that, as

 2 a general proposition, an outsourced expert actually is

 3 a more valuable expert than an in-house expert?

 4      MR. KENT:  Objection, argumentative.

 5      THE COURT:  I'll allow it.

 6      THE WITNESS:  No, I didn't say that.  I'm saying

 7 as part of a hypothetical there's not enough

 8 information with that to understand yes or no to that

 9 question.  You just -- what I'm saying is you cannot

10 come to that conclusion immediately.

11      MR. STRUMWASSER:  Q.  Would you agree, Mr. McNabb,

12 that expertise for purposes of processes, systems and

13 procedures of an insurance company include both general

14 subject matter knowledge about insurance or computers

15 or a given platform and knowledge about how something

16 specifically works with respect to this company?

17      A.  I can agree with that.

18      Q.  To the extent that there have been discussions

19 in the documents and the record here about loss of

20 subject matter expertise, if those discussions

21 pertained to loss of information about "how we do

22 things here," it is no answer to that problem, it's no

23 solution to that problem, to hire a subject matter

24 expert in some other company or some other country,

25 right?
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 1      MR. KENT:  Objection, relevance.  After a year and

 2 a half, we have not seen even a breath of evidence that

 3 might link this alleged loss of subject matter

 4 expertise to any violation alleged in this case.

 5      THE COURT:  Overruled.

 6      THE WITNESS:  In my experience, it is not assumed

 7 that all knowledge of a company needs to be retained.

 8 There may be better, more -- a better way to do

 9 something from an outsourcer.  That is typically what

10 people look to when they outsource as one benefit.

11          The knowledge that's important to be retained

12 can be communicate and transferred.  So you can

13 reestablish that entity.

14          And overall in the industry, if I took your

15 comments literally, nobody would outsource.  So the

16 company has a mandate to deliver improved services for

17 lesser costs or at least to offset the increase in

18 medical care costs to be able to deliver something in

19 an affordable way.

20          Given all those challenges, outsourcing can be

21 very effective.  And issues that you're bringing up for

22 knowledge transfer are very overcome -- you can

23 overcome those and actually end up with a better

24 process in the end.

25      MR. STRUMWASSER:  Q.  So you're not disputing that



20637

 1 outsourcing and laying off people inside could lose

 2 institutional knowledge about how we do things; your

 3 testimony is you can preserve that knowledge in some

 4 ways, like from documentation, and maybe you're better

 5 off without that knowledge in some other respects?

 6      A.  Yes, I believe that's what I said.

 7      Q.  You would agree, would you not, that before

 8 laying off such experts you would want to make very

 9 sure that their knowledge was documented, right?

10      A.  You want to communicate critical business

11 rules and information where appropriate.  Not every

12 piece of knowledge needs to be transferred.  But there

13 are elements that do need to be transferred.

14      Q.  You would want to be very sure that the

15 institutional knowledge that you needed was documented,

16 right?

17      MR. KENT:  Asked and answered.

18      MR. STRUMWASSER:  Asked and unanswered.

19      THE COURT:  I'll allow it.

20      THE WITNESS:  You need to assure --

21      THE COURT:  Why don't you start with a yes or no

22 because otherwise we'll get back to it again somehow.

23      THE WITNESS:  Restate the question again.

24      THE COURT:  You can explain any answer you want.

25 Just start with a yes or no.
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 1          (Record read)

 2      THE WITNESS:  Yes, I would agree that the

 3 information that is needed requires either

 4 documentation or some form of knowledge transfer.

 5      MR. STRUMWASSER:  Q.  And you would want to make

 6 sure you had one of those things by very carefully

 7 testing the new process before going live with it,

 8 wouldn't you?

 9      A.  Yes.  In general, you always want to test your

10 processes.

11      Q.  And one of the things you would get from

12 testing those processes is to know whether there was

13 some gap in institutional knowledge that had been lost

14 that's affecting service, correct?

15      A.  Yes, in general, you do want to test and look

16 for potential gaps.

17      Q.  Let's talk about the metrics that you actually

18 looked at.  For turnaround time metrics, claim

19 turnaround time metrics, I believe you testified on

20 Monday that you looked at turnaround time metrics for

21 10 and 20 days, right?

22      A.  Yes, I did.

23      Q.  For what period did you look at those metrics?

24      A.  I looked at the CDI audit review period, which

25 would have been June '06 through May 31st, '07.  And
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 1 then I looked at some reports for third and fourth

 2 quarter '07 to CDI, if my memory serves me right on

 3 that.

 4      Q.  And for CPA and UCPA, you looked at

 5 January '06 to December '07; is that right?

 6      A.  Yes.

 7      MR. STRUMWASSER:  Let's talk about claim

 8 turnaround time.

 9          I'm going to give the witness a copy of 5252,

10 your Honor.

11      THE COURT:  Is there a particular page you want

12 him to look at?

13      MR. STRUMWASSER:  Yes, 7 and 8.

14      Q.  These are the pages that you pointed to in

15 response to questioning by Mr. Kent about the

16 turnaround time metrics as evidence of the health of

17 PacifiCare's claims operations, right?

18      A.  Correct.

19      Q.  And you are relying on these two pages,

20 7 and 8, for your conclusions about PacifiCare's

21 turnaround claim performance, right?

22      A.  Yes.

23      Q.  You understand that 5252 was a PowerPoint

24 presentation created specifically for this hearing,

25 right?
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 1      A.  Yes.

 2      Q.  Did you look at the source documents for those

 3 metrics?

 4      A.  No, I did not.  I relied on these.

 5      Q.  You didn't look at any of the underlying data

 6 for these two charts, right?

 7      A.  Correct.

 8      Q.  Now, with respect to Page 7, the chart shown

 9 there, you understand that these are data for

10 turnaround metrics for all claims paid during the

11 period that's stated here, correct?

12      A.  Yes.

13      Q.  It says nothing at all about the turnaround

14 time for claims that were denied, right?

15      A.  Correct.

16      Q.  And it tells you nothing about the processing

17 of claims for which additional information was

18 requested, correct?

19      A.  That's -- in this number, correct.  These are

20 new day -- actually, yes, these are new day.

21      Q.  And these metrics tell you nothing about

22 rework claims, right?

23      A.  On Page 7?

24      Q.  Correct.

25      A.  Correct.
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 1      Q.  And these are metrics not just for California

 2 PPO but for all PacifiCare states, right?

 3      A.  Yes.

 4      Q.  In fact, for most of the period July '06 to

 5 February of '08, these metrics also include non-PPO

 6 commercial products, don't they?

 7      A.   I don't recall that's true of this chart in

 8 my memory.

 9      Q.  How about looking at the footnote on the page.

10      A.  Okay.  Correct.  Thank you.

11      Q.  There are no data for pre-July '06 claims, are

12 there?

13      A.  Not that I've seen.

14      Q.  So you have no idea how these numbers compare

15 to how PacifiCare was paying claims during the first

16 seven months of the integration, correct?

17      A.  Correct.  I don't have any information on

18 that.

19      Q.  Let's take a look at the chart on 8.  Based on

20 this page, it appears that United started measuring

21 turnaround times for PLHIC PPO in March 2008, correct?

22      A.  Correct.

23      Q.  That's over two years into the integration,

24 right?

25      A.  Yes.
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 1      Q.  And they tell you nothing about how well --

 2 what the turnaround times for PLHIC was in 2006 or

 3 2007, correct?

 4      A.  If I understand your question correctly, I

 5 made some assumptions around California was 50 percent

 6 or greater volumes, that it was a large enough volume

 7 on the prior page that California's turnaround times

 8 did impact that chart.

 9      Q.  Well, they may have impacted, but would they

10 necessarily be representative of the composite?

11      A.  I also looked at trends and correlations in

12 this chart, and I didn't see any major deviations or

13 anything that would tell me specifically that

14 California wasn't performing in a consistent way in --

15 in an inconsistent way on Page 7.

16      Q.  Do you know any reason why California metrics

17 in 2006 and 2007 might have been different than

18 non-California PLHIC metrics -- excuse me --

19 non-California PacifiCare metrics?

20      A.  I don't know how to answer that question.

21      Q.  Do you know anything that was going on in

22 California that was not going on in the rest of the

23 PacifiCare states that might affect claim performance?

24      A.  I know that EPDE was being initially

25 implemented in California first.
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 1      Q.  Right.  How about CTN?  Did any other state

 2 have a CTN experience?

 3      A.  No.  That would be related to California only.

 4      Q.  And those effects would be felt specifically

 5 in '06 and '07, right?

 6      A.  I have no way to accurately answer that.  I

 7 would assume so.  But --

 8      Q.  And you didn't take either of those two

 9 things, EPDE or CTN, into account in drawing your

10 conclusion that the relationship between California and

11 non-California PPO performance observed in '08 and

12 thereafter would be the same as the relationship

13 between California and non-California in '06 and '07,

14 correct?

15      A.  No.  I think I said a few minutes ago that I

16 did look to see if it was -- you know, California is a

17 large enough impact on those numbers.  If there were

18 issues occurring in those years, I would have seen a

19 degradation or a draw or a pull-down on those metrics

20 in '06 and '07.

21      Q.  Well, hypothetically, if California was

22 meeting its TATs 90 percent of the time and everybody

23 else was 100 percent of the time, you would show a 95

24 percent TAT meeting ratio, right, if they're of equal

25 size?
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 1      A.  Yeah, I think that's the math, yes.  It's 50

 2 percent.

 3      Q.  So you are not in a position to -- strike

 4 that.

 5          You would agree, would you not, that the

 6 percentage of California claims in '06 and '07 that met

 7 the TAT thresholds that you talk about, you have no

 8 basis for saying they were the same in '06 and '07 as

 9 the non California, correct?

10      MR. KENT:  Objection, misstates the prior

11 testimony.  The witness has already -- and it's already

12 asked and answered.

13          The witness has gone through this, why he

14 said -- that he did look at those numbers, and they

15 did -- were indicative of what was going on in

16 California.

17      THE COURT:  Overruled.

18          Do you need the question read back?

19      THE WITNESS:  Yes.

20      THE COURT:  Could you read the question back?

21          (Record read)

22      THE WITNESS:  No, my basis is the fact that I

23 looked at where these numbers were in '06 and '07.

24          And going back to your example of impact, if

25 you're seeing here -- for example, on Page 7,
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 1 99.3 percent on new day claims, you would have had to

 2 see a major degradation or disparity between California

 3 and other states to pull that number down below even in

 4 minimum operating standards.

 5          So that means everybody else would have to be

 6 operating in the 80s or California would be in the 80s

 7 to bring that below 95.

 8          So given the high nature of this number today,

 9 I did not see anything that concerns me in the percent

10 of California's impact on the total number, meaning

11 greater than 50 percent.  That is my basis.

12      MR. STRUMWASSER:  Q.  And did you not actually

13 look at any data from '06 and '07 to compare whether

14 the California TAT statistics were different than the

15 non-California, right?

16      MR. KENT:  Objection, vague.  I mean, there's

17 other pages that the witness has already testified

18 about in this very document.

19      THE COURT:  He's an expert.  It's a legitimate

20 question.

21          Do you need it to be rephrased or reread?

22      THE WITNESS:  No.

23          Yes, I did look at data.  I looked at a lot of

24 different data points that were prepared throughout

25 the -- that were prepared as part of this trial.  I
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 1 can't recall everything I looked at.  But I was

 2 comfortable with that assumption.

 3          (Pause in proceedings)

 4      MR. STRUMWASSER:  Q.  Mr. McNabb, I just want to

 5 make sure I understand your last answer.  Did you or

 6 did you not look at data from '06 and '07 disaggregated

 7 between California and non-California pertaining to

 8 TAT?

 9      A.  Disaggregated, I -- assuming that means the

10 baseline build-up of the --

11      MR. STRUMWASSER:  Let me withdraw the question.

12      Q.  Did you or did you not look at data from '06

13 and '07 that separately stated California PPO and

14 non-California PPO with respect to turnaround time, '06

15 and '07?

16      A.  I can't recall.  So I would say -- I can't

17 recall at this point.

18      Q.  And Mr. McNabb, if in fact reworks and denied

19 claims are deleted from the data reflected in

20 Exhibit 7 -- Page 7 of 5252, and if California had a

21 differential -- a higher frequency of erroneously

22 denied and reworked claims, that would also cast doubt

23 on your inference that the California experience in '08

24 was applicable to '06 and '07, would it not?

25      A.  No.  I also looked at calculated numbers
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 1 regarding all claims, including rework, which gave me a

 2 comfort.

 3      Q.  We'll come back to that.  So again, with

 4 respect to Page 8, this too is only paid claims, not

 5 denied claims, right?

 6      A.  That is my understanding.

 7      Q.  And only new day claims not reworks, right?

 8      A.  Page 8, yes.

 9      Q.  Now let's go back to your report, Page 5.  The

10 first full paragraph at the top, second sentence, you

11 say that using claims payment timeliness metric, quote,

12 "in conjunction with other standard metrics to assist

13 in managing the business was proper and consistent with

14 industry best practices," unquote.  Do you see that?

15      MR. KENT:  I'm sorry.  What page, sir?

16      MR. STRUMWASSER:  Top of -- the first full

17 paragraph of 5.

18      THE WITNESS:  Yes, I do.

19      MR. STRUMWASSER:  Q.  So you would agree, would

20 you not, that insurance companies must monitor other

21 statistics in addition to claims payment timeliness,

22 right?

23      A.  Yes.

24      Q.  And you would agree that claims payment

25 timeliness metric by itself doesn't give a full and
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 1 accurate reflection of an insurer's overall claims

 2 payment performance, right?

 3      A.  Yes, that's correct.  That's why I also looked

 4 at CPA and UCPA.

 5      Q.  In the first sentence of that paragraph, you

 6 say, "Mr. Boeving criticizes PacifiCare/United's focus

 7 on claims payment timeliness metric even though this is

 8 an industry standard claims handling metric."  Do you

 9 see that?

10      A.  I do.

11      Q.  Did you understand Mr. Boeving to be saying

12 that claims payment timeliness metric was not an

13 industry standard metric?

14      A.  I don't recall specifically at this point

15 exactly how he stated it.

16      Q.  Do you have a copy of Mr. Boeving's testimony

17 up there, his pre-filed direct?

18      A.  Yes.

19      THE COURT:  I have it.  1093.

20      MR. STRUMWASSER:  Q.  Why don't you turn to

21 Page 15 Line 5.

22          He criticizes Ms. Vonderhaar for:

23                         "...almost singularly

24                    focusing on monitoring the

25                    claim metric turnaround time
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 1                    and appeared to believe that

 2                    claims payment performance

 3                    was satisfactory as long as

 4                    that metric was being met."

 5          Do you see that?

 6      A.  I do see that.

 7      Q.  Do you see anyplace in the testimony where he

 8 says that the claims payment turnaround time is not a

 9 standard metric?

10      A.  My interpretation -- no.  My interpretation

11 was that he was -- well, my interpretation was he was

12 saying that TAT -- he was focusing on Ms. Vonderhaar

13 monitoring based on just TAT.

14          I don't recall her testimony specifically, but

15 I do know Ms. Vonderhaar was looking at a number of

16 metrics.  And from just basic industry experience, you

17 do need to look at TAT along with CPA as the most

18 simplistic view of claim operations performance.  They

19 do go hand in hand.  But I assumed here he was

20 criticizing her on that statement.

21      Q.  You assumed he was criticizing her for looking

22 at TAT at all?

23      A.  Well, if you read the first two sentences, I

24 took that as a criticism.

25      Q.  Of course it's a criticism, but was it a
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 1 criticism of any reliance on TAT?

 2      A.  I took it that way.

 3      Q.  And on reflection, you stand by that?

 4          And let me give you a chance -- why don't you

 5 just look at that whole paragraph, and let me ask you,

 6 do you think there's anything in that paragraph that

 7 criticizes Ms. Vonderhaar for looking at TAT at all?

 8      MR. KENT:  Objection, argumentative.  I mean, do

 9 we need to load up a question with "Are you going to

10 stand on that" or "stand by that" as if there was

11 something wrong with the prior answer?

12      THE COURT:  All right.  Could you rephrase,

13 please.

14      MR. STRUMWASSER:  Q.  Is that still your

15 testimony?  Is that still your opinion?

16      MR. KENT:  Vague.  What --

17      THE COURT:  I'll allow it.

18      THE WITNESS:  When I review this paragraph

19 literally, yes, it's still my testimony that he's

20 criticizing her on TAT as a metric that indicates good

21 performance.  That's the way I'm interpreting this

22 paragraph.  And that's not my experience.

23      MR. STRUMWASSER:  Q.  You also criticize

24 Mr. Boeving for considering in his testimony broker

25 surveys and individual complaints, right?  We're back
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 1 on your testimony now.

 2      A.  Yes.

 3      Q.  And again, we're back on Page 5, the first

 4 full paragraph.  You refer to individual complaints by

 5 providers and consumers, right?

 6      A.  I just said in my report, by contrast,

 7 Mr. Boeving's reliance on anonymous unsubstantiated

 8 broker surveys and anecdotal complaints, in that sense.

 9 I don't say anything about providers and consumers.

10      Q.  What anecdotal complaints do you think he was

11 relying on?

12      A.  Well, my interpretation at the time was the

13 brokers, since they were the surveyor -- they were the

14 survey source.

15      Q.  So when you said "anonymous surveys and

16 anecdotal reports," that was really just the same

17 things -- anecdotal complaints, rather, was that just

18 the same thing?

19      A.  Restate that again please.

20      Q.  Let me just rephrase it.

21      Q.  When you said -- when you referred to

22 Mr. Boeving's reliance on anonymous unsubstantiated

23 broker surveys and anecdotal complaints, that's just a

24 reference -- all of that is just a reference to the

25 broker survey?
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 1      A.  I was referring to the broker survey.

 2      Q.  Now, as a general proposition -- well, strike

 3 that.

 4          First of all, do you understand Mr. Boeving to

 5 have also relied on internal complaints by PacifiCare

 6 and United personnel?

 7      A.  I would to have go back to answer that

 8 specifically -- to his context of his report.

 9      Q.  If a consumer calls in with a complaint, he or

10 she is going to necessarily be providing an anecdote,

11 right?

12      MR. KENT:  Objection.  Is this -- it's vague.  Is

13 this going to be a hypothetical?  Because if it is,

14 it's incompetent.  There's no foundation.

15      THE COURT:  Can you repeat the question.

16          (Record read)

17      THE COURT:  I'll allow it.

18      THE WITNESS:  As a hypothetical and to explain

19 what we're talking about, from my perspective, a

20 complaint is not necessarily substantiated.  A

21 complaint is something that needs to be investigated.

22 And it may or may not indicate a problem.  That's all

23 I'm saying.

24      MR. STRUMWASSER:  Q.  Was that a yes?

25      A.  Yes.
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 1      Q.  Is it your opinion that the complaint should

 2 be disregarded because it's anecdotal?

 3      A.  In general or anecdotally, no.  It's just not

 4 the end-all metric of do you have a problem or not.

 5 It's an indication of something that needs to be

 6 investigated.  But it is not a statement of -- of

 7 what's happening.  It's a concern that needs to be

 8 investigated.  It may or may not be real.  It may not

 9 indicate there is a problem.

10      Q.  Would you agree that anecdotal complaints from

11 providers and consumers are an important source of

12 useful information to a company about how its service

13 is being provided?

14      A.  It's input to be considered, yes.

15      Q.  That's a yes?

16      A.  Yes, to -- for further consideration.

17      Q.  Now, as to the survey you mentioned here,

18 you're referring to the 2007 California small group

19 broker survey, right?

20      A.  Yes.

21      Q.  And you think it was wrong for Mr. Boeving to

22 draw any conclusions about PacifiCare claims

23 performance from the results of that survey?

24      A.  Yes.  What I'm saying is it is a data point

25 that's not necessarily indicative of a state of the
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 1 claim operations.  It is a data point that needed to be

 2 investigated.

 3          I believe United did investigate those

 4 concerns.  But it can't be used as a state of their

 5 operations.

 6      Q.  You are criticizing Mr. Boeving for drawing

 7 conclusions from PacifiCare's claims performance

 8 results in that survey, right?

 9      A.  Yes, I'm saying they're not substantiated.

10 They're -- they're what we've been discussing.  They

11 are a data point that needed investigation.

12      MR. KENT:  Is this a good time to take a break?

13      MR. STRUMWASSER:  No.  I'd like to keep on going

14 briefly here.

15      Q.  Take a look at Footnote 6 on Page 5 of your

16 investigation --

17          I'm sorry, your Honor.

18      THE COURT:  All right.  You have a few more

19 minutes.

20      MR. STRUMWASSER:  Q.  Take a look at Footnote 6 on

21 your page five.

22          I'm sorry.  I thought he was asking whether

23 this was a good time.

24      THE COURT:  Oh.  I see.  It's okay.  Go ahead.

25      MR. STRUMWASSER:  Q.  You're relying there on an
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 1 unsubstantiated survey, are you not?

 2      A.  I am relying on -- yes, that survey.

 3      Q.  And that's a nationwide not a

 4 California-specific survey, right?

 5      A.  Yes.

 6      Q.  Do you know what the date of that report card

 7 is?

 8      A.  It was, I believe, '09-2010.

 9      Q.  Now, Mr. McNabb, with respect to the broker

10 survey that is in this record, a number of PacifiCare

11 and United executives -- well, a number of United

12 executives themselves drew conclusions about

13 PacifiCare's performance from that survey, did they

14 not?

15      A.  Yes, they had -- there was quite a bit of

16 dialog on it that I saw.

17      Q.  Did they substantiate the claims made in the

18 broker survey./

19      MR. KENT:  Objection, vague.  There's a whole

20 series of what Mr. Strumwasser's referred to as

21 quote/unquote "claims."  Are you talking about specific

22 ones, all of them?

23      MR. STRUMWASSER:  Did they substantiate the

24 results of that survey?

25      THE COURT:  "They" meaning?
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 1      MR. STRUMWASSER:  The executives.

 2      MR. KENT:  This is hopelessly vague.  There are

 3 lots of people on those e-mails.  There are lots of

 4 things going back and forth.

 5      MR. STRUMWASSER:  I don't think that's a vagueness

 6 objection.  We have the report.  The report is clear.

 7 The witness has already testified that United

 8 executives relied on it.  Now I'm asking him whether

 9 they substantiated it.

10      MR. KENT:  Again, it has lots of detail.

11      THE COURT:  I know.

12          I'll allow it if you know.

13      THE WITNESS:  Yes, if the word is "substantiated,"

14 if that means did they have dialog about it, have

15 discussions as to what to do about it and talked

16 broadly, I believe they took it into account.

17          We know broadly, particularly around broker

18 services, they made some changes in behaviors there.

19 But after that, it's unclear.  That was a broad,

20 sweeping memo that went through all aspects of the

21 company.  So again, specifics to PLHIC, I can't answer

22 after that.

23      MR. STRUMWASSER:  Q.  I didn't ask you specific as

24 to PLHIC.  I asked you specific as to the broker

25 survey.
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 1          Did the executives who cited the broker survey

 2 to one another substantiate its conclusions?

 3      MR. KENT:  Objection, vague.  There's multiple

 4 conclusions.  Very unfair to ask the witness about a

 5 multi-paged document.  If he wants to ask about one or

 6 more specific conclusions, that might be --

 7      THE COURT:  If you know.

 8      THE WITNESS:  I am saying, again, I know that they

 9 had dialog overall.  I don't have information.  If

10 that's substantiation -- I know they had dialog.  I

11 don't know specifics.  Without getting down to

12 specifics, I can't answer the question.

13      MR. STRUMWASSER:  Q.  Well, Mr. McNabb, I'm using

14 substantiation as you did.  You're criticizing

15 Mr. Boeving for relying on an unsubstantiated survey.

16 I'm asking you whether the United executives who cited

17 that survey to one another substantiated it or not as

18 you use that term?

19      A.  Mr. Strumwasser, I'm saying that my criticism

20 to Mr. Boeving was that that survey is not a metric or

21 a scorecard against claim operations here.  That's what

22 I was having an issue with.

23      Q.  And therefore it shouldn't be taken into

24 account?

25      A.  As a statement of claim operations, I don't
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 1 think it's -- it deserves merit.

 2          "Substantiation" to me means, did they have

 3 dialog and decide what was -- any change in behavior at

 4 the United overall level?  I can see that they did

 5 that.  But to say that that was a scorecard to be

 6 utilized against their claim operations, I did have

 7 issues with that.

 8      Q.  Where the in Mr. Boeving's testimony does he

 9 say that that's a scorecard to be measured against

10 claim operation?

11      A.  Off the top of my head, my recollection is

12 that he was using that as a -- as a measurement of

13 their claim operations.

14      MR. STRUMWASSER:  I'm now prepared to withdraw my

15 objection to Mr. Kent's request.

16          (Recess taken)

17      THE COURT:  All right.  We'll go back on the

18 record.

19      MR. STRUMWASSER:  Q.  Mr. McNabb, let's talk about

20 your reviews of CPA and UCPA.  In your oral direct

21 testimony you cited Page 9 of Exhibit 5252 as a metric

22 PacifiCare used to measure claim accuracy, right?

23      A.  Could you restate the question, please?

24      Q.  Sure.  Page 9 of 5252, you're using

25 underpayment claim payment accuracy as a metric for
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 1 claim accuracy, right?

 2      A.  Yes, I'm using it as one of my metrics.

 3      Q.  And did you review source documents from which

 4 this is calculated?

 5      A.  I did not.

 6      Q.  Do you know where the data comes from, where

 7 the chart comes from?

 8      A.  Specifically, no.

 9      Q.  So you didn't review any underlying data

10 either, right?

11      A.  Correct.  Just -- I reviewed what's within the

12 documents submitted in the case.

13      Q.  And is this the totality of the information

14 you have on UCPA PLHIC?

15      A.  I don't recall that this is the totality.

16 There may be some more information and testimony as

17 well.

18      Q.  Sitting here today, the only thing you can

19 specifically remember regarding what you know about

20 UCPA is on Page 9?

21      A.  I cannot say that.  I don't -- I looked at so

22 many different documents.  But, no, actually, I can

23 remember some other documents I looked at regarding

24 monthlies.

25      Q.  What documents are those?
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 1      A.  I can't remember what documents.  But I've

 2 seen UCPA by month for '06 and '07.

 3      Q.  Would they -- would we be able to find those

 4 listed in Appendix C to your report?

 5      A.  I can't be assured that it was directly called

 6 out.

 7      Q.  You're confident that you saw UCPA

 8 calculations for 2006?

 9      A.  Yes.

10      Q.  And 2007?

11      A.  Yes.

12      Q.  Do you know how UCPA is calculated?

13      A.  In a simplistic way, it is calculated by

14 subtracting out of the total paid claims, the

15 underpayments.  And that population of what's left is

16 divided by the total population of paid claims is the

17 calculation.

18      Q.  So it does not in fact measure claim

19 overpayment accuracy, correct?

20      A.  UCPA is specific for underpayments.

21      Q.  That's a yes?

22      A.  Yes.

23      Q.  And it does not measure whether the claim was

24 denied in its entirety correctly, does it?

25      A.  Correct.
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 1      Q.  What metrics did you look at to determine how

 2 PacifiCare was performing in terms of the number of

 3 inaccurately denied claims?

 4      A.  Well, if you assume that you can identify

 5 inaccurately denied claims, that would be through

 6 rework.  So I looked at calculated metrics on rework.

 7      Q.  What metric or metrics?

 8      A.  There were metrics produced -- I can't recall

 9 by who.  But there were metrics produced for reworks,

10 and I believe the definition of "reworks" in this case

11 were all claims including reworks that were produced in

12 the case for the CDI audit review period.

13          And I believe I recall metrics that I believe

14 Ms. Berkel might have calculated at some point.

15      Q.  There's a variable, like UCPA and CPA, for

16 accuracy of claim denial?

17      A.  Not that I can recall off the top of my head.

18 And I certainly didn't see that here.  Doesn't mean

19 they're not doing something.  I just didn't see

20 anything.  Again, I just want to say, though, as far as

21 I was concerned, you would have seen inaccurate denials

22 somehow reflected the rework number.

23      Q.  Somehow reflected but not in a number that we

24 would be able to say, "Our standard is X, and this is

25 above or below X"?
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 1      A.  Correct.  But as part of my review, I was

 2 satisfied with the metric on the rework.  I didn't see

 3 a need to go down and deep dive at that point.

 4      Q.  And metric were you satisfied on the rework?

 5      MR. KENT:  Asked and answered.

 6      THE COURT:  Well, he didn't -- it's all right.

 7 I'll allow it.

 8      THE WITNESS:  I'm sorry?

 9      MR. STRUMWASSER:  Go ahead.

10      THE COURT:  I'll allow it.  But if you missed

11 it --

12      THE WITNESS:  You want me to restate?

13      THE COURT:  He was checking to see when you said,

14 which is not -- I mean.  It's all right.

15      THE WITNESS:  So I have to answer the question?

16      MR. STRUMWASSER:  Let me just --

17      THE WITNESS:  I'm confused where we are.

18      MR. STRUMWASSER:  Q.  My understanding was there

19 is no variable with a standard for incorrect claim

20 denial.  That's your testimony as far as you know,

21 right?

22      A.  I don't know if they're tracking a metric on

23 that.  I did not review a metric regarding inaccurate

24 denials.

25      Q.  Nevertheless, you were satisfied with
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 1 PacifiCare's performance with respect to reworked

 2 claims, correct?

 3      A.  Yes, that's correct.

 4      Q.  And you said you were relying on your review

 5 of the metrics for that satisfaction, right?

 6      A.  Yes.

 7      Q.  And I asked you what metrics are you relying

 8 on for your satisfaction?

 9      A.  The numbers that were produced -- and I'll

10 have to go back as to the source documents if I

11 can -- that I believe Ms. Berkel produced or there were

12 numbers produced in documents I saw in PowerPoint

13 documents on what the rework metrics were over certain

14 periods of time.

15          I know there was a number calculated for the

16 audit review period from the June 23rd date through

17 May 31st, which I believe was 97.4 percent.

18          And then later, there were a couple of reports

19 to the CDI for third and fourth quarters of '07 that

20 had a calculation, I believe, around 98 percent for

21 reworks.

22      Q.  And take that 98 percent.  What is the

23 numerator, and what is the denominator of that

24 calculation?

25      A.  The top number is all claims less reworks
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 1 divided by the population of total claims paid.

 2      Q.  All -- I'm sorry.

 3      A.  Total claims paid.  So all claims -- the top

 4 number is all paid claims, less inaccurate or mispaid

 5 claims, divided by the population of total paid claims.

 6      Q.  If a claim -- if a rework is being done on a

 7 claim that was not paid the first time, that claim

 8 would not be in the denominator, correct?

 9      A.  If a claim -- if a claim -- let me just ask --

10 I don't know how to answer that question.

11          Let me just say this.  If a claim is reopened

12 for rework, the measurement of if it was paid timely or

13 inaccurately, depending on how -- what we're talking

14 about, goes back to the starting date, inception date

15 or received date of the claim, when they received the

16 claim in its original form is my understanding.

17      Q.  As I understand what you are describing, the

18 98 percent number that you had was total paid claims

19 minus claims that were initially incorrectly paid?

20      A.  Minus claims that were either inaccurate --

21 were inaccurate or were not timely, depending on what

22 metric you're dealing with.  But they take those out of

23 the top number.

24      Q.  What was the metric that you were dealing

25 with, the 98 percent?
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 1      A.  Rework.

 2      Q.  Rework timeliness or accuracy?

 3      A.  That would be -- hold on.  Let me think about

 4 that.

 5          That would be accuracy, I believe.

 6      Q.  Okay.

 7      A.  Yeah, accuracy.

 8      Q.  So total claims paid, minus claims that were

 9 inaccurately paid, is that --

10      A.  Yeah, yes.

11      Q.  Divided by total claims paid, right?

12      A.  Yes.

13      Q.  So a claim comes in, and it is flat-out

14 denied.  The claimant says, "I don't think you did this

15 right.  I'd like a rework."

16          And a rework is done, and the rework says,

17 "You know what?  You're right.  Here's a dollar bill."

18 That claim is not in the denominator for total claims

19 paid, right?

20      A.  My understanding, if you pay the claim, it's

21 in the total paid claim bucket.

22      Q.  So it wasn't in the total paid claim at the

23 time they initially closed the new day claim, right?

24      A.  I'm sorry.  I misunderstood the question.  If

25 it's the new day claim that's denied --
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 1      Q.  Right.

 2      A.  -- you're correct.  It's not in the total paid

 3 number.

 4      Q.  And the 98 percent was based on a denominator

 5 that used total paid new day claims, right?

 6      A.  The first time, under new day, yes.

 7      Q.  Right.  So we have a metric that does not have

 8 this claim, this hypothetical claim I gave you, in the

 9 denominator, correct, because it was not paid as a new

10 day claim?

11      A.  As a new day claim, it would not show up.

12      Q.  That's right.  So it also would not be on the

13 left side of the numerator, correct?

14      A.  Correct.

15      Q.  Hypothetical, just to test the math for us.

16          Company only has ten claims.  It's a small

17 company, but they're growing.  They pay one of them and

18 deny nine.  The nine claimants who had denials write in

19 and say, "I think you made a mistake."

20          The company reworks the claims, and they pay

21 each one of those guys.  The total paid was one,

22 correct?

23      A.  For new day, yes.

24      Q.  And so the numerator would be one minus nine,

25 right?
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 1      A.  Not if we're reopening nine claims.  Then that

 2 would be considered a rework.  And in that case, if

 3 they paid all nine, again, the nine would go back in

 4 for review and would be in the number.

 5      Q.  So it's your testimony then that this 98

 6 percent fraction that you relied on, they changed the

 7 denominator and the left side of the numerator to take

 8 into account the claims that are actually paid?

 9      A.  That is my understanding for rework.

10      Q.  And what is the basis of that understanding?

11      A.  I can only recall that I know that.  I can't

12 tell you where I've gotten that information, but at

13 least that's my understanding.  And I did have dialog

14 or look at documents that gave algorithms.

15      Q.  Mr. McNabb, for what period did you review

16 this rework statistic?

17      A.  There -- off the top of my head there were two

18 periods, the rework statistic was during the audit

19 review period, which was June through -- '06 through

20 May 31st.  And then I saw a number of calculated third

21 and fourth quarter CDI reports for '07.

22      Q.  The audit review period data that you saw, the

23 market conduct exam period, that was TAT not accuracy,

24 right?

25      A.  It was TAT.  UCPA and CPA were on different
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 1 reports that I reviewed.

 2      Q.  Isn't it true that the UCPA and the CPA claim

 3 data that you reviewed were all for new day claims

 4 only?

 5      A.  No, I don't believe that's true.

 6      Q.  Take a look at Page 9 of 5252.  The bullet at

 7 the top says "Underpayment Claims Payment Accuracy,

 8 ('UCPA') - Percentage of sampled claims without any

 9 underpayment error."  Do you see that?

10      A.  Yes.

11      Q.  Do you know from what population that sample

12 was taken?

13      A.  I can't specifically answer that question.

14      Q.  So you don't know whether that was a sample

15 taken from new day claims or not?

16      A.  I read that as all claims, all claims sample.

17      Q.  How would a company go about doing a sample

18 that included reworks?

19      A.  Typically what happens is there is a

20 statistical approach to sampling and measuring.

21      Q.  Right.  And typically these are things that

22 are done on a regular basis, so you get periodic

23 reports about these statistics, right?

24      A.  That's right.

25      Q.  And you don't hold these up to wait to find
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 1 out what's going to happen to new day claims that might

 2 get requested for reworks, right?  You sample the new

 3 day claim population, correct?

 4      A.  No.  I don't know that I agree with that.

 5 Their sampling can go over various different cuts of

 6 the data.  It could be -- and I don't specifically know

 7 what their sampling algorithm was here.  But in my

 8 experience, it can go over dollar volumes, it can go

 9 over time based, it can go over all types of claim

10 types.

11      Q.  The data reflected in Page 9, do you know

12 whether that was randomly sampled?

13      A.  I was told it was based on their quality

14 department's sampling criteria.  That is all I can tell

15 you.

16      Q.  Those are the criteria that were put into

17 effect in 2008?

18      A.  I cannot tell you about the sampling criteria

19 that's on this page here.

20      Q.  When you say you looked at the turnaround time

21 for metrics for third and fourth quarter '07 that were

22 previously reported to CDI, what documents were you

23 referring to?

24      A.  I don't recall specifically what they were

25 titled.  But it was a report that PacifiCare produced,
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 1 I thought, for the CDI.  And that's all I can tell you.

 2      Q.  Do you recall whether it was a report that was

 3 produced in conjunction with the undertakings?

 4      A.  No, I can't tell you that.  I don't know.

 5      Q.  And these were again only turnaround times,

 6 not accuracy, right?

 7      A.  I believe, yes, they were turnaround times.

 8      Q.  And they were just the numbers; they didn't

 9 include any of the underlying claims data, correct?

10      A.  I can't tell you if it was in the report or

11 not.  I didn't specifically look for the supporting

12 data.

13      Q.  So this third quarter, fourth quarter '07

14 data, where did it come from?  Do you recall?

15      A.  Again, all can I tell you, it was in a report

16 that was being delivered to the CDI.

17      Q.  And is it your testimony that it included

18 reworks, if you know?

19      A.  At this moment, I'm feeling -- I can't recall

20 how to answer that question.

21      Q.  So you said you did review accuracy data for

22 third and fourth quarter of '07, right?  Do you

23 remember that correctly?

24      A.  Yes.

25      Q.  So it wasn't in the periodic report to CDI



20671

 1 that you saw those numbers, right?

 2      A.  That's right.

 3      Q.  Where did you see this 98 percent?

 4      A.  The 98 percent that I quoted earlier was out

 5 of -- as I'm thinking about it now, was out of the CDI

 6 reports.  And that -- I do believe that was a

 7 turnaround time for reworks.  Yes.

 8      Q.  So it wasn't accuracy, right?

 9      A.  No, no, it was not accuracy.

10      MR. STRUMWASSER:  So first of all, I should

11 probably mark what we just did for the benefit of the

12 record, your Honor.

13          Is that 1119?

14      THE COURT:  Yes.

15      MR. STRUMWASSER:  You were un enthusiastic about

16 this.  Would you like --

17      THE COURT:  What does it help?  What do we need it

18 for?

19      MR. STRUMWASSER:  I was referring to the left side

20 and the right side of the formula.

21      THE COURT:  Okay.

22          Is that a problem?

23      MR. KENT:  We have no objection.  I don't know

24 what use it is.

25      THE COURT:  Well, to explain his testimony, that
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 1 would be the use.

 2      MR. STRUMWASSER:  Yes.

 3      THE COURT:  All right.

 4      MR. STRUMWASSER:  1119, right?

 5      THE COURT:  Yes, it is.

 6          (Department's Exhibit 1119 marked for

 7           identification)

 8      MR. STRUMWASSER:  Q.  And, Mr. McNabb, we're now

 9 in agreement that this formula that you talked about is

10 not a description of an accuracy of rework formula that

11 was used for third and fourth quarter of '07, correct?

12      MR. KENT:  Objection, vague.

13      THE COURT:  Did you understand the question?

14      THE WITNESS:  No.

15      THE COURT:  Rephrase.

16      THE WITNESS:  I'm trying to think about what was

17 just asked.

18      MR. STRUMWASSER:  Q.  So you did not review any

19 metrics for reworks accuracy that used the formula in

20 1119, correct?

21      MR. KENT:  Misstates the prior testimony.

22      THE COURT:  I'll allow it.

23      THE WITNESS:  The formula for accuracy -- this is

24 a formula for timeliness, rework timeliness.

25      MR. STRUMWASSER:  Q.  So then "incorrectly" is not
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 1 the right word, correct?

 2      A.  I'm sorry.  We -- this actually, what's up on

 3 the board, would be the formula for accuracy when you

 4 say "inaccurately paid."  So that's what we should call

 5 it is "claims payment accuracy formula."

 6      Q.  I'm sorry.  Were you finished?

 7      A.  Yes.

 8      Q.  And you did not review any data purporting to

 9 apply this formula in 1119 to rework data from PLHIC,

10 correct?

11      A.  Could you read the question again?

12          (Record read)

13      MR. KENT:  Objection, vague.  Meaning rework --

14 meaning data that had all paid claims including reworks

15 or something that just isolated out reworks?

16      THE COURT:  I thought that the testimony was that

17 this was new day claims.

18      MR. STRUMWASSER:  It is, but -- well, that was the

19 testimony when we were talking about whether it was

20 accurately measuring reworks.

21          Let me rephrase the question and do it this

22 way.

23      THE COURT:  All right.

24      MR. STRUMWASSER:  Q.  The 98 percent that you

25 recall seeing, that, as it turns out, was a turnaround
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 1 time metric, right?

 2      A.  Yes.

 3      Q.  And you did not see any claim accuracy

 4 calculations using the formula on 1119 for any reworks,

 5 specifically rework claims, in regard to the

 6 PacifiCare -- to PLHIC, correct?

 7      A.  Yes, but you're mixing two concepts here.

 8 Accuracy around rework, rework refers to timeliness.

 9 Accuracy is over a whole population of samples.  That's

10 where I think I'm getting confused in the conversation.

11      Q.  Let me help you extract whatever confusion you

12 or I may have here.

13          Accuracy has to do with whether the claim was

14 paid correctly, right?

15      A.  Correct.

16      Q.  Timeliness has to do with whether the claim

17 was paid within some required period, right?

18      A.  Correct.

19      Q.  You can have a claim paid timely but

20 inaccurate and a claim that was paid accurate but late,

21 right?

22      A.  Yes.  Yeah.

23      Q.  So I mean, they're just plain independent

24 measures.  You can flunk either standard or pass both?

25      A.  Yes, but a rework number is indicative of
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 1 re-adjudicating a claim, which is also indicative of

 2 inaccuracy, just as the third point there.

 3      Q.  Right.  So a claim that requires rework

 4 implicates -- may very well run afoul of the timeliness

 5 standards but not because -- but not because -- I will

 6 withdraw that entire question from which I was never

 7 destined to emerge alive.

 8          In your oral direct, Mr. Kent directed you to

 9 Pages 17 and 18 of 5252.  Why don't you turn to those

10 if you would, please.

11          All right.  With respect to Page 17, what

12 metrics are reflected on this page?

13      A.  These are new day claim timeliness.  And the

14 bottom is reflected on one of the other pages.  So the

15 99.3 is a new day timeliness metric.  And I believe the

16 97.4 is the adjusted rework number.

17      Q.  So all of the metrics on this page purport to

18 be measures of timeliness, right?

19      A.  That's right.

20      Q.  There's no representation as to anything with

21 respect to claim accuracy, right?

22      A.  Correct.

23      Q.  What does the phrase "adjusted rework number"

24 mean?

25      A.  It is a rework metric.  Apparently there was
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 1 some dispute between PacifiCare and the CDI on what the

 2 appropriate result in the claim audit was.  And so

 3 it -- I believe it's in this document somewhere too

 4 that they made some adjustments to the CDI's report or

 5 review of the CDI's report.

 6      Q.  So this purports to be a number for timeliness

 7 that represents both new day and reworked claims,

 8 right?

 9      A.  Yes.

10      Q.  Similarly, Page 18 contains only timeliness

11 measures, right?

12      A.  Yes.

13      Q.  And you said in response to a question from

14 Mr. Kent that:

15                         "This is new day and

16                    rework.  This is very good

17                    performance against industry

18                    metrics."

19          Do you recall that?

20      A.  I -- yes.  I do.

21      Q.  Do you know how many paid claims there were in

22 the population that CDI reviewed?

23      A.  I did at one point in time.  My understanding,

24 it was a fairly large sample.  I can't recall the

25 actual number.
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 1      Q.  Does the number 1.1 million refresh your

 2 recollection?

 3      A.  Maybe.  It was a large number.

 4      Q.  Did you understand it to be a sample or a

 5 total universe review?

 6      A.  I believe that might have been a total

 7 universe review.

 8      Q.  Do you know how many claims of the -- do you

 9 know how many claims that were received during the

10 market conduct exam period were reworked?

11      A.  No, not as far as numbers, I can't tell you.

12      Q.  And as opposed to received during the period,

13 do you know how many claims were reworked, including

14 those that were received before the beginning of the

15 window, during the market conduct period?

16      A.  I'm not sure I understood that question.  But

17 I don't recall hard numbers of claims to answer --

18      Q.  Reworked?

19      A.  Reworked, I can't recall a number here.

20      Q.  Do you recall a percentage of claims that were

21 reworked or a reworks per thousand or any number that

22 indicates how many -- what proportion of claims were

23 reworked?

24      A.  All I can report on is the 97.4, which was all

25 claims including rework against the sample.
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 1      Q.  That's 97.4 percent that -- that's measuring a

 2 TAT, right?

 3      A.  Correct.  I can't tell you numbers underneath

 4 that.

 5      Q.  So the difference between counting and not

 6 counting new day -- counting and not counting rework

 7 claims within new day claims, in addition to new day

 8 claims, was the difference between 99.3 and 97.4?

 9      A.  I don't know if that's the way the math works

10 out.  The calculations, I don't think, work that

11 cleanly.  But you have to look at specifically how the

12 calculation was happening.  So --

13      Q.  What claims are represented in the bar that

14 says "New Day Claims 99.3 percent"?

15          Yes, we're on Page 17.

16      A.  Would you repeat the question again, please?

17      Q.  What claims, what kinds of claims are

18 repre- -- well, let me ask it this way.

19          Am I correct that the bar with the 99.3

20 contains only new day claims and not reworks?

21      A.  Yes.

22      Q.  And the bar that is -- has the 97.4 associated

23 with it contains both those same new day claims and

24 reworks?

25      A.  Yes.
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 1      Q.  And if a claim came in, was dealt with as a

 2 new day claim and then was reworked, is that claim

 3 twice in the lower bar or just once?

 4      MR. KENT:  Objection, vague as to time.

 5      MR. STRUMWASSER:  Q.  During the period that's

 6 being reported here.

 7      THE COURT:  I'll allow it.

 8      THE WITNESS:  In the calculation, if I understand

 9 your question, the claim isn't counted twice.  It is

10 counted once as a claim.

11      MR. STRUMWASSER:  Q.  So this hypothetical

12 company, it's got only ten claims.  It disposes of all

13 ten claims on a timely basis.  And now Claim No. 10

14 asks for a rework.  And that Claim No. 10 is reworked

15 and has a new end date.  Are you with me?

16      A.  Yes.

17      Q.  Does the bar for -- the bar that includes the

18 rework have 10 or 11 data points in it?  Or do you

19 know?

20      A.  I -- well, let me tell what you I'm basing my

21 response on.  I believe it is ten, based on their

22 description to me that they're just extending the date

23 further in the original claim from the inception date

24 or the received date.  So that would tell me that

25 they're counting that as one singular claim.
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 1          I did not audit the results to accurately

 2 answer your question, to actually make sure that's

 3 what's happening.  But it's implied to me that's what's

 4 happening, according to the answers to the questions I

 5 did pose.

 6      Q.  Are you aware of how PacifiCare represents

 7 second and third requests or claims with respect -- how

 8 those are represented in RIMS?

 9      MR. KENT:  Objection, vague.

10      THE COURT:  Did you understand the question?

11      THE WITNESS:  No, I don't understand the question.

12      THE COURT:  Okay.

13      MR. STRUMWASSER:  Q.  We have testimony here that,

14 if a claim comes in, it's assigned a claim number and

15 that, if successive claims -- requests for reworks or

16 other things happen, there are new suffixes added, and

17 all of the claims from the beginning to the end remain

18 in RIMS.

19          Is that consistent with your understanding?

20      A.  I don't have enough information to say yes to

21 that.

22      Q.  Mr. McNabb, you know what auto-adjudicated

23 claims are, correct?

24      A.  Yes.

25      Q.  They're claims that are processed without
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 1 human intervention, right?

 2      A.  That's correct.

 3      Q.  Tend to be processed more quickly than those

 4 that require a human?

 5      A.  Yes.

 6      Q.  Tend to have fewer problems with accuracy?

 7      A.  I don't know that you could actually say that.

 8 There is belief out there, but I don't have any hard

 9 evidence that says that's true or not.

10      Q.  So the industry belief is that they tend to

11 have fewer errors?

12      A.  Only based on if you've got the correct edits

13 in the system.  But in my experience, it doesn't

14 necessarily indicate that to be true.

15      Q.  Generally speaking, they are simpler to

16 adjudicate simply because you can reduce the process

17 down to a set of rules that a computer can carry out,

18 right?

19      A.  That's right.  But I'm just saying that's not

20 always a guarantee.

21      Q.  Would you agree that vision insurance claims

22 are more frequently auto-adjudicated?

23      MR. KENT:  Asked and answered.

24      MR. STRUMWASSER:  Q.  Than, say, hospital and

25 physician claims?



20682

 1      MR. KENT:  Asked and answered.

 2      THE COURT:  Overruled.

 3      MR. KENT:  The same question was asked on the

 4 first day of his -- or maybe the second day of his

 5 cross-examination.

 6      THE COURT:  I don't remember it.  Sorry.

 7      MR. STRUMWASSER:  I truly do not recall asking

 8 that question.

 9      THE WITNESS:  Could you restate the question,

10 please?

11      MR. STRUMWASSER:  I'll ask it again.

12      Q.  Do you agree that vision claims are more

13 frequently auto-adjudicated than hospital and physician

14 claims?

15      A.  As a hypothetical, I would say vision claims

16 are more simple, and you could make that assumption,

17 whereas hospital claims are more complicated.

18      Q.  And that vision claims are generally processed

19 more quickly than hospital and physician claims, right?

20      A.  If -- yes, if "process" means

21 auto-adjudicated, I would say in my experience I can

22 say that as a hypothetical.

23      Q.  And behavioral coverage also tends to be more

24 quickly and accurately paid than hospital and physician

25 claims?
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 1      A.  Not necessarily in my experience.

 2      Q.  Not necessarily, but on average.

 3      MR. KENT:  Objection, relevance.

 4      THE COURT:  I'll allow it.

 5      THE WITNESS:  In my experience, the whole

 6 behavioral health environment's less controlled and

 7 suspect to more questions, so, no, I can't say that's

 8 been my experience.

 9      MR. STRUMWASSER:  Q.  Mr. McNabb, I have another

10 hypothetical for you.

11          I have an insurance company called Company A.

12 They have -- they only write hospital and physician

13 benefits -- physician coverage.  Okay?  Company A

14 handles a million claims a year.

15          And on every metric, turnaround time and

16 accuracy and whatever else they have, they

17 improperly -- let's just have it as accuracy, just to

18 make it simple.

19          They incorrectly process 500,000.  So they

20 correctly process 500,000.  So their percent correct is

21 50 percent.  You would agree with me that a company

22 that was only processing 50 percent of its claims

23 accurately was -- would not be performing

24 satisfactorily, right?

25      A.  I would agree with that.
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 1      Q.  So the president of Company A sees these

 2 numbers and calls a big meeting and says, "This is

 3 terrible.  What are we going to do about it?"  And they

 4 start coming up with fixes.  "Well, we'll get a new

 5 computer.  We're going to update our claims platform.

 6 We're going to hire more people.  We're going to do

 7 much more training.  We're going to change processes."

 8          And the president is listening to this, and

 9 he's saying, "How much is all this going to cost me?"

10 And he gets a number from the staff, and he says, "I

11 could buy a whole company for cheaper than that."  And

12 a light goes off.  And he says, "Anybody here know

13 about Company B?"

14          "Yeah, Company B," the vice president for

15 transactions says, "they're a great company.  They just

16 write dental and vision and a bunch of stuff that is

17 really easy to adjudicate.  They do 9 million claims a

18 year, and they don't process a single one of them

19 wrong."  So their percentage of correct processing is

20 100 percent.

21          And the president of the company says, "Great.

22 I'm going to buy that company.  And I'm going to form a

23 company called AB.  And Company AB is going to have the

24 following operating metrics.  It handles 10 million

25 claims a year.  It's still got the 500,000 that we get
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 1 wrong.  So it's got our 500,000 right, plus their

 2 9 million for a total of 9,500,000 correctly processed

 3 claims and an accuracy metric of 95 percent."

 4          Do you have those assumptions in mind?

 5      A.  Yes, I do.

 6      Q.  Would you agree, Mr. McNabb, that, if the

 7 500,000 claims that were incorrectly processed by

 8 Company A represented unsatisfactory performance, that

 9 they are still unsatisfactory when a part of

10 Company AB?

11      MR. KENT:  Objection, calls for speculation, no

12 foundation.  This is a question that went on for

13 literally over a page.

14      MR. STRUMWASSER:  I have no idea what that means.

15      THE COURT:  I'm not sure what the objection is.

16 It's mathematics.

17      MR. KENT:  It's vague as well.

18      THE COURT:  How is it vague?  It's just a

19 mathematical fact that you can dilute statistics by

20 doing something like that.

21          I mean, it's a hypothetical.  I'll allow it.

22      THE WITNESS:  If we're dealing with a

23 hypothetical -- I understand what's being said here,

24 Mr. Strumwasser.  But the reality is, when you look at

25 that, the assumption that companies -- portions of
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 1 simple versus complex claims are that stratified here,

 2 that doesn't reflect reality.

 3          So no, I can't agree to that.  But in general,

 4 and the way the industry works and the volume's

 5 incurred, those discrepancies on simple versus complex

 6 tend to come out in the wash amongst different

 7 companies.

 8      MR. STRUMWASSER:  Could have the question read

 9 back for the witness, please?

10          (Record read)

11      MR. STRUMWASSER:  Q.  Could I have an answer to

12 that, please?

13      A.  Yes.  Knowing the assumptions here, I would

14 say this is still unsatisfactory, given the assumptions

15 that we're looking at.

16      Q.  Mr. McNabb, did you look at any customer

17 service metrics?

18      MR. KENT:  Asked and answered.

19      THE COURT:  I'll allow it.

20      THE WITNESS:  No, I don't recall looking at

21 customer service metrics.

22      MR. STRUMWASSER:  Q.  You didn't look at any

23 metrics purporting to measure customer service call

24 quality?

25      A.  No, I did not.
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 1      Q.  You didn't look at anything purporting to

 2 measure any number like wrong answers per million

 3 opportunities?

 4      A.  No, I didn't.

 5      Q.  You didn't look at any audits of customer

 6 service calls, right?

 7      A.  No, I didn't.

 8      Q.  Do you know what "ORS" stands for?

 9      A.  Not off the top of my head.

10      Q.  A system for the taking of customer calls.

11 Did you look at -- let me just put it this way.  You

12 don't recall looking at anything representing inventory

13 metrics coming out of ORS?

14      A.  No, I don't recall anything like that.

15      Q.  Did you look at any results from internal

16 PacifiCare customer satisfaction surveys?

17      A.  Internal specifically, no.

18      Q.  Did you look at any external customer

19 satisfaction surveys for PacifiCare, for PLHIC, or for

20 PacifiCare?

21      A.  Other than what's been discussed with the

22 broker survey, no.

23      Q.  Now, you know that insurance companies

24 typically have metrics for their customer service

25 function, right?
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 1      A.  Yes.

 2      Q.  Did you review any metrics relating to the

 3 group services function?

 4      A.  I may have seen some -- some things, maybe out

 5 of dialog in testimony.

 6      Q.  So second-hand accounts of metrics?

 7      A.  Perhaps.

 8      Q.  Do you recall seeing any metrics attempting to

 9 measure the accuracy of data entry for eligibility

10 functions?

11      A.  I can't recall specifics.

12      Q.  Did you look at any metrics or timeliness of

13 entering enrollment forms?

14      A.  Other than what I recall from testimony, I may

15 have seen it in testimony.

16      Q.  You didn't look at any metrics for the aging

17 and inventory of enrollment forms, did you?

18      A.  Again, I can't recall.

19      Q.  You know that the -- that PacifiCare is going

20 to have data on accuracy of eligibility, data entry,

21 and timeliness of completing enrollment forms and aging

22 and inventory of enrollment forms, right?

23      A.  I assume they did, but I didn't see or recall

24 anything specifically.

25      Q.  You also testified that PLHIC's operating
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 1 metrics that you reviewed remained constant or

 2 improved.  Aside from your testimony regarding returned

 3 checks, did you review any operating metrics for

 4 PacifiCare pre-acquisition?

 5      A.  I can recall the auto-adjudication rate

 6 pre-acquisition up in the high 40s.  I recall that

 7 number.

 8      Q.  How about post acquisition?

 9      A.  That number improved to high 50s after post

10 merger.

11      Q.  Did you review any internal United memos or

12 correspondence that were critical of operational

13 metrics that were being used to measure performance?

14      A.  I reviewed documents that had conversations

15 about improving the performance internally.  I don't

16 recall critical of.  If you're referring to metric

17 calculations, I don't recall anything like that.  But

18 only to get performance levels up.

19      Q.  So you never saw any criticism internally to

20 the effect that the company's quality measures failed

21 to identify claim accuracy issues in a timely manner?

22      A.  I don't recall that.

23      Q.  And you didn't do any independent

24 investigation of whether claim accuracy metrics were

25 effective in identifying claim accuracy issues in a
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 1 timely manner?

 2      A.  I reviewed that their approach to it seemed to

 3 me to be in line with my industry experience.

 4      Q.  Did you see any criticism to the effect that

 5 the company's quality measures failed to adequately

 6 reflect claims performance?

 7      A.  I don't recall that.

 8      Q.  Did you ever see any criticism internally that

 9 the company's quality measures failed to adequately

10 reflect customer satisfaction?

11      A.  I don't recall any dialog on that.

12      Q.  Did you see any documents in which senior

13 United management specifically criticized the

14 turnaround metric as flawed for failing to take into

15 account the impact of reworks?

16      A.  I cannot recall those conversations.

17      MR. STRUMWASSER:  I have a new exhibit.  Oh,

18 should we first of all mark --

19      THE COURT:  That would be 1120.

20      MR. STRUMWASSER:  The Company AB claim accuracy

21 calculations.

22          (Department's Exhibit 1120 marked for

23           identification)

24      MR. STRUMWASSER:  Did I hear call for --

25      MR. KENT:  Yes, it would be a good time to take
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 1 our last break and then push on for the remainder of

 2 the day.

 3      THE COURT:  Sure.

 4          (Recess taken)

 5      THE COURT:  Let's go back on the record.

 6      MR. STRUMWASSER:  I have a new exhibit, 1121, your

 7 Honor.

 8          (Department's Exhibit 1121 marked for

 9           identification)

10      THE COURT:  It's an e-mail with a top date of

11 December 19th, 2007.

12      THE COURT:  Should we be taking Sue's cell phone

13 number off of this?

14      MR. STRUMWASSER:  Good plan.

15      MR. GEE:  Thank you, your Honor.

16      THE WITNESS:  I'm ready.

17      MR. STRUMWASSER:  Q.  Have you seen this document,

18 before, Mr. McNabb, Exhibit 1121?

19      A.  I don't recall seeing this document.

20      Q.  The top e-mail from Ms. Berkel, second

21 paragraph starts, "In both DMHC and DOI work there were

22 numerous audit examples of claims examiner error."  Do

23 you see that?

24      A.  Yes.

25      Q.  And it goes on to discuss issues with both
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 1 NICE and RIMS, right?

 2      A.  Yes.

 3      Q.  And in the next paragraph, starting on the

 4 second sentence, "First, the paper claims on-boarding

 5 team continues to push on aged inventory."  Are you

 6 with me?

 7      A.  I'm sorry.  Where is that?

 8      Q.  The paragraph that starts, "The corrective

 9 action plans"?

10      A.  Yes.

11      Q.  The second sentence, "First, the paper claims

12 on-boarding team continues to push on aged inventory,"

13 do you see that?

14      A.  I do.

15      Q.  Then there's some report on the -- there's

16 some numbers on the aged inventory, right?

17      A.  Yes.

18      Q.  And she says, "Many of these documents are

19 reworks/disputes, so they don't show up in the paid

20 claims within 10-day metric.  It only counts first

21 touch new day claims, a flaw in our metrics."  Do you

22 see that?

23      A.  I do see that.

24      Q.  And the underlying proposition that paid

25 claims within 10 days -- that the metric for paid
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 1 claims within 10 days doesn't take into account rework

 2 claims, that's true as far as you know, right?

 3      MR. KENT:  This is limited solely to the 10-day

 4 metric?  I'm unclear.  Was that the question?

 5      MR. STRUMWASSER:  Yes.  The question specifically

 6 referred to the paid claim within 10-day metric.

 7      THE COURT:  Okay.

 8      THE WITNESS:  The numbers I've looked at for --

 9 which were new day 10-day claims did not include

10 rework.

11      MR. STRUMWASSER:  Q.  So far as you know, that was

12 the metric that was being used the December of 2007,

13 right?

14      A.  Yes.  I have no reason to doubt that.

15      Q.  And then Ms. Berkel says, "We should have a

16 second metric of turnaround time all claims touched

17 too.  That would be a measure we could see the impact

18 of rework."  Do you see that sentence?

19      A.  Yes, I see that sentence.

20      Q.  Would you agree that a second turnaround time

21 metric that included all claims touched would be able

22 to measure the impact of rework?

23      A.  Would you say the question again, please?

24          (Record read)

25      MR. KENT:  Objection, relevance.  We're spending
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 1 time on the 10-day metric?  The case is ultimately

 2 about 30-day metrics.  That's where the alleged

 3 violations are.

 4          I can't see what modifications to the 10-day

 5 metric had to do with anything other than showing that

 6 Ms. Berkel and others are on top of issues.

 7      THE COURT:  What's the relevancy?

 8      MR. STRUMWASSER:  These are the folks who

 9 introduced all kinds of testimony about their 10- and

10 20-day metric and their other metrics.  They think it's

11 probative.

12      THE COURT:  You want to stipulate it's not

13 probative?

14      MR. KENT:  No.  It's probative for what it was

15 offered.  This is a standard way of looking at it.  Now

16 they're improving it.

17      THE COURT:  All right.  I'll allow it.

18      THE WITNESS:  Would you read the question one more

19 time, please?

20          (Record read)

21      THE WITNESS:  I would say yes, without

22 understanding the value of it to their operation.  I'm

23 speaking strictly as a hypothetical, as -- and an

24 additional metric.  I don't have a problem adding an

25 additional metric if it would help them with rework.  I
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 1 have no way to know enough about their daily operations

 2 to know -- other than saying it's another metric to

 3 look at.

 4      Q.  So you don't have an independent opinion, but

 5 you don't disagree with what Ms. Berkel is saying?

 6      A.  I have no reason to question what she's

 7 saying.  But I don't understand the impact of this

 8 statement as far as would it help them or not.  I don't

 9 know is answer to that.

10      Q.  Then in the second to last sentence in that

11 paragraph, "There is significant inventory to be worked

12 in Q1 and Q2 of 2008.  It is probably going to get

13 worse before it gets better," do you see that?

14      A.  I don't see it right at the moment.

15          Okay.  Hold on.

16      THE COURT:  It's the last sentence.

17      THE WITNESS:  Yes.  I do see that.

18      MR. STRUMWASSER:  Q.  Were you aware when you

19 filed your report that there was a significant

20 inventory of reworks to be worked at the end -- as of

21 the end of 2007?

22      MR. KENT:  Meaning the 300 documents?

23      MR. STRUMWASSER:  Meaning the statement by

24 Ms. Berkel.

25      THE WITNESS:  I don't know if I could recall any
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 1 issues around inventory, but I can't connect her

 2 statements in this document as to where that sentence

 3 is coming from.  It doesn't make any sense to me, even

 4 though I see what she says here.

 5      MR. STRUMWASSER:  Q.  You are aware, are you not,

 6 that there were significant reworks all throughout

 7 2006?

 8      A.  I am aware -- and I don't recall specifically

 9 to 2006 -- the company would put out what I would call

10 wide nets on rework, just to try and make sure they

11 were capturing errors.  And that was no indication that

12 there really was a problem.  So yes, but no indication

13 of any large problems.

14      MR. STRUMWASSER:  Let me show the witness a copy

15 of 408 in evidence.

16      Q.  Mr. McNabb, I'm going to ask you questions

17 about 7619 and 7620.

18          Actually, Mr. McNabb, I hate to add to your

19 reading assignment but I have questions on 621 as well?

20      A.  Okay.  Thank you.

21      Q.  Do you recall ever seeing this document

22 before, Exhibit 408?

23      A.  I don't recall seeing this document.

24      Q.  This is an agenda prepared by Ms. Berkel

25 around January 29 of '07.  And at 7619, on the top of
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 1 the page under "Meeting Objectives," the second bullet

 2 is, "To review the resources for RIMS claims

 3 processing - both rework and current inventory.

 4 Excluding the 2007 late contract issue, RIMS rework is

 5 at unacceptable levels.  RIMS aged inventory greater

 6 than 60 days which prior to the acquisition had $5

 7 million billed charge run rate is currently at $15

 8 million."

 9          There are -- those represent performance

10 metrics, do they not?

11      A.  Aging billed charges is a performance metric.

12      Q.  Rework and current inventory is a performance

13 metric, right?

14      A.  Well, she doesn't state anything there, but I

15 don't know what she's implying.

16      Q.  Well, but that is in fact -- those are two

17 established industry metrics, right, rework inventory

18 and current inventory?

19      A.  I -- yes, I would say it's an industry metric.

20      Q.  And you never reviewed any metrics on RIMS

21 aged inventory, correct?

22      A.  Other than testimony, no.

23      Q.  Now, does it appear to you that the aged

24 inventory metric increased threefold from 5 million to

25 15 million between the before and after the acquisition



20698

 1 period?

 2      A.  Well, that's what it states.  What I can't

 3 tell is what's in that number.  I don't know exactly

 4 what she's referring to here as to types of claims

 5 running through this number.

 6      Q.  Let's look at 7620.  The bottom heading is

 7 "RIMS Rework Issues."  Do you see that?

 8      A.  Yes.

 9      Q.  She reports in the second bullet a limit in

10 the RIMS rework claims adjudicators, correct?

11      A.  See that.

12      Q.  And the fourth bullet, "Reporting resources to

13 effectively manage rework projects in a team outside

14 claims.  Competing priorities for report talent.

15 Quality has been low," you see that, right?

16      A.  Yes, I see that.

17      Q.  Were you aware when you filed your report of

18 concerns about the quality of reporting on reworks

19 issues -- rework issues?

20      A.  I'm not aware of that specific issue, and I'm

21 not sure what she's referring to here, other than they

22 make mention in a document that there was an outage in

23 reporting during a data center migration is what's

24 implied here.  I don't know if that's two weeks, three

25 weeks and that's it or what she's actually saying here.
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 1      Q.  Do you not understand that fourth bullet to

 2 also imply that the adequate problems with report

 3 quality are attributable to resources to effectively

 4 manage --

 5          (Reporter interruption)

 6      MR. STRUMWASSER:  Q.  You don't understand, then,

 7 the concern about report quality that Ms. Berkel's

 8 expressing to be attributable to competing priorities

 9 for resource talent -- for report talent rather and

10 adequacy of resources to effectively manage rework

11 projects?

12      A.  So would you restate the question again,

13 please?

14      Q.  Sure.  Do you read Ms. Berkel's statement,

15 "Report quality has been low," to be attributable to

16 those resource issues in the fourth bullet?

17      A.  I don't understand what Ms. Berkel's really

18 referring here and what -- you know, these are agenda

19 items.  I really don't have any context for what's

20 being said here, so I don't know that I can answer that

21 question.

22      Q.  Then at the top of the next page, we have the

23 reference to the hardware outage of NICE and RIMS

24 inventory reports for three weeks, right?

25      A.  Yes, I see that.
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 1      Q.  And that's when you -- what you referred to a

 2 moment ago, right?

 3      A.  Yes.  You know --

 4      Q.  I don't know if there's a question pending.

 5      THE COURT:  Well --

 6      THE WITNESS:  Sorry.  I can't hear.

 7      THE COURT:  If he wants to explain an answer, he

 8 can.  I don't think we're going to go too much longer

 9 than this.

10          Go ahead.  If you want to explain an answer,

11 you can explain an answer.  If you're just making an

12 out-of-hand comment, don't do it.

13      THE WITNESS:  I'll be quiet.

14      MR. STRUMWASSER:  Q.  On that same page, 7621, the

15 fourth bullet, "Aged inventory negatively impacts

16 provider satisfaction," do you see that?

17      A.  I do see that.

18      Q.  And that is not a matter as to which you have

19 looked into the metrics of at all, correct?

20      A.  I did not look at provider satisfaction

21 metrics.

22      Q.  And then the last bullet in that group, "RIMS

23 inventory reporting to Berkel is inconsistent," do you

24 see that?

25      A.  I do.
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 1      Q.  Now, Mr. McNabb, as someone who relies upon

 2 operating metrics as a proxy for overall performance,

 3 would you be concerned about complaints, internal

 4 complaints that reporting quality is low, inconsistent?

 5      A.  I'm not concerned.  As far as my opinions,

 6 this is such a broad e-mail, I don't know exactly what

 7 they're referring to specifically.  It's unclear to me

 8 the context of the memo.

 9          I don't know if we're talking POS, PPO.  I

10 also know again that they were very self critical, that

11 they had attached a large net of reworks to do, which

12 is not necessarily an indication of absolute liability.

13          So without getting more specifics, I don't --

14 I can't react in a negative way on this report.

15      Q.  Specifically with regard to -- with regard to

16 your remark about point of service claims, you do see

17 that immediately below the bullet I just read to you

18 that there is a separate section on point of service

19 claims, right?

20      A.   I do see that.

21      Q.  And at the top of the page, the first bullet

22 says that "RIMS inventory" -- on the second line, "RIMS

23 inventory was at a 14-month high (all products)."  Do

24 you see that?

25      A.  What page is that?
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 1      Q.  Same page, 7621, second line of the page.

 2      A.  I do see that.

 3      Q.  And "all products" would not be limited to

 4 claims service, right?

 5      A.  That's right.

 6      MR. STRUMWASSER:  Your Honor, if you're looking

 7 for a place to break, this is a --

 8      THE COURT:  All right.  Let's do it.  Tomorrow

 9 morning, 9:00 o'clock.

10          You're going to finish, right?

11      MR. STRUMWASSER:  No, but --

12      THE COURT:  You're going to give me an offer of

13 proof why we're not done.

14      MR. STRUMWASSER:  I understand.

15      THE COURT:  All right.

16      MR. KENT:  Can we expect to see the offer of proof

17 in writing?

18      THE COURT:  Yes.  Right?

19      MR. STRUMWASSER:  You want it on Friday -- on

20 Thursday or after that?

21      THE COURT:  On Thursday, right?

22      MR. STRUMWASSER:  Do you want us to come to work

23 tomorrow with that offer of proof?

24      THE COURT:  Are you going to have something about

25 where you're going to be at the end?
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 1      MR. STRUMWASSER:  Where I'm going to be at the end

 2 is going to be something I could tell you at the end

 3 orally.

 4      THE COURT:  Why don't you have a list of the

 5 subject matters, then you can always scratch off the

 6 top if you manage to get there.

 7      MR. STRUMWASSER:  Fair enough.

 8      THE COURT:  All right.

 9          (Whereupon, the proceedings recessed

10           12:31 o'clock p.m.)
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 1 STATE OF CALIFORNIA     )
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 3          I, DEBORAH FUQUA, a Certified Shorthand

 4 Reporter of the State of California, duly authorized to
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10 transcription of said proceedings.
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13 foregoing proceeding and caption named, nor in any way
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 1 Thursday, August 25, 2011            9:05 o'clock a.m.

 2                         ---o0o---

 3                   P R O C E E D I N G S

 4      THE COURT:  This is on the record.  This is before

 5 the Insurance Commissioner of the State of California

 6 in the matter of PacifiCare Life and Health Insurance

 7 Company.  This is OAH Case No. 2009061395, Agency

 8 No. UPA 2007-00004.

 9          Today's date is the 25th of August, 2011.

10 Counsel are present.  Respondent is present in the

11 person of Ms. Knous.

12      MR. KENT:  Yes.

13      THE COURT:  And we are continuing with the

14 cross-examination of Mr. McNabb.

15                       RICK McNABB,

16          called as a witness by the Respondent,

17          having been previously duly sworn, was

18          examined and testified further as

19          hereinafter set forth:

20      MR. STRUMWASSER:  Thank you, your Honor.  I'm

21 going to start by distributing reduced copies of 1119

22 and 1120.

23      THE COURT:  1119 and 1120.  Thank you.

24      MR. KENT:  Your Honor, while we're doing some

25 housekeeping, we had hoped to get this morning the
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 1 offer of proof from the CDI counsel.

 2      MR. STRUMWASSER:  I expected to bring it after

 3 lunch.

 4      THE COURT:  Okay.

 5      MR. KENT:  I think the colloquy we had on the

 6 record at the end of the hearing was we'd have it this

 7 morning so that we could or you could, the Court could

 8 go through the list as we made progress during the day

 9 to actually see how we were moving.

10      THE COURT:  I said we'd cross things off.

11          But if you would please bring it right after

12 lunch.

13      MR. STRUMWASSER:  Right.

14      THE COURT:  Okay.  Go ahead.

15      CROSS-EXAMINATION BY MR. STRUMWASSER (resumed)

16      MR. STRUMWASSER:  Q.  Good morning, Mr. McNabb.

17      A.  Good morning.

18      Q.  I want to tidy up something that we touched on

19 last week.  I asked you last week if you could identify

20 any meetings in which Mr. Labuhn, Mr. Smith,

21 Mr. Burghoff, Mr. Black and Mr. Greenberg and

22 Ms. Schofield were all present.  And you said you would

23 have to go back and check.  Do you recall that?

24      A.  I do.

25      Q.  Now, in your direct testimony, in your oral
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 1 testimony, Mr. Kent showed you a copy of 5619.  I'm

 2 just going to distribute it to refresh everyone's

 3 recollection.

 4          And this pertains to a March 28th, 2006,

 5 meeting.  And you testified in response to a question

 6 from Mr. Kent that you believed this type of meeting

 7 was taking place weekly.  Do you recall that?

 8      A.  Yes.

 9      Q.  Do you know for how long or for what period

10 those meetings were taking place weekly?

11      A.  I don't know what the end point was on those.

12      Q.  Have you seen other versions of this agenda

13 for other meetings on other days of this group?

14      A.  Yes, I believe I did at some point.

15      MR. STRUMWASSER:  Well, we looked through all the

16 materials that were produced, and we only found one

17 more.

18          And I'm going to ask to have it marked as

19 well, your Honor.

20      THE COURT:  All right.  1122.

21          (Department's Exhibit 1122, PAC0832453 marked

22           for identification)

23      THE COURT:  This is a weekly update dated Tuesday,

24 March 21st.  Do we know what year?

25      MR. STRUMWASSER:  Yes.  All of this -- well, the
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 1 testimony on --

 2      MR. GEE:  It was likely 2006.

 3      MR. STRUMWASSER:  For 5619.

 4      THE COURT:  I'm sorry.  2006?

 5      MR. STRUMWASSER:  Yes.

 6      MR. KENT:  Do we know that for a fact?  Was there

 7 actually testimony on this?

 8      THE COURT:  What about the testimony around 5619?

 9 This is clearly the week before exactly.

10      MR. GEE:  Mr. Kent said that he would

11 double-check, and we said we would stipulate to 2006

12 because of the Uniprise --

13      THE COURT:  You want to check again?

14      MR. KENT:  Yeah, we'll double-check.  I apologize.

15      MR. STRUMWASSER:  On August 10, there was an

16 exchange about 5619, and Mr. Kent said it had a

17 revision date in the upper left-hand corner of

18 April 27, 2006.

19      MR. GEE:  He got the numbers mixed up.

20      MR. WOO:  That's the Lason project.

21      THE COURT:  So you'll check on that for us, both

22 5619 and 1122?

23      MR. KENT:  We will.

24      MR. STRUMWASSER:  Q.  So, Mr. McNabb, we only know

25 about two agendas.  We only received two agendas.  And
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 1 that's 5619 and now 1122.

 2          And do you have any recollection of having

 3 seen any others, any other agendas other than those

 4 two?

 5      A.  I don't recall specifics on, you know, all the

 6 documents I did review.  But I also can -- I think it's

 7 fair to say I didn't overly question weekly.  I do

 8 believe I did see more than one, and I assumed "weekly"

 9 meant weekly, so.

10      Q.  Okay.  And if we assume that these integration

11 meetings did in fact occur on a weekly basis with, in

12 general, the same attendees, you would expect those

13 attendees would have familiarity with the integration

14 projects that were discussed at those meetings, right?

15      A.  I would assume, yes.

16      Q.  And you would expect the attendees to have a

17 general sense of the integration projects that the

18 other attendees were accountable for and responsible

19 for?

20      MR. KENT:  Objection, no foundation, vague.

21      MR. STRUMWASSER:  The question is, "You would

22 expect, would you not?"

23      THE COURT:  I'll allow it.  He has experience.

24      THE WITNESS:  I have no way of knowing what people

25 were thinking in the room.  But as a hypothetical, I
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 1 would assume they would have, you know, some knowledge

 2 of all the discussions.

 3      MR. STRUMWASSER:  Q.  And that would be consistent

 4 with your experience in the industry, right?

 5      A.  Yes.

 6      Q.  You reviewed excerpts of Mr. Labuhn's

 7 testimony in this case, right?

 8      A.  Yes, I did.

 9      Q.  Did you see where he testified that he,

10 Mr. Labuhn, did not know what Mr. Burghoff's

11 accountabilities were with respect to the PacifiCare

12 integration?

13      A.  I may have, yes.

14      Q.  Did you see where Mr. Labuhn testified that he

15 didn't know what Mr. Greenberg's accountabilities were?

16      MR. KENT:  Are we referring to specific testimony?

17 Because it might be helpful for the witness to see that

18 if you're going to ask him questions.

19      THE COURT:  It's all right.  I'll allow it.

20      THE WITNESS:  Would you read the question again,

21 please.

22          (Record read)

23      THE WITNESS:  Yes, I recall some dialog on that.

24      MR. STRUMWASSER:  Q.  And you were aware of that

25 when you filed your report, correct?
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 1      A.  Yes.  And I believe they cleared that up.  And

 2 if my recollection is correct, I believe it was fairly

 3 early on.  But also the fact that this was a large

 4 number of people with teams evolving at the time, I

 5 believe it got cleared up at some point early on.

 6      Q.  Was that one of the bases of your opinions for

 7 this case?

 8      MR. KENT:  Objection, vague, overbroad.

 9      THE COURT:  I'll allow it.

10      THE WITNESS:  I'm not sure I understand the

11 question of your meaning of "bases" for my report.

12      MR. STRUMWASSER:  Q.  If, upon review of the

13 record, it is determined that it was not cleared up,

14 that the testimony that I had alluded to and that you

15 recalled was in fact unambiguously the recollection of

16 those witnesses, would that have any effect on your

17 opinions in your report?

18      MR. KENT:  Calls for speculation, incomplete

19 hypothetical.

20      THE COURT:  Would you read the question back?

21          (Record read)

22      THE COURT:  Well, the problem is trying to

23 remember all the material that went into the question.

24      MR. STRUMWASSER:  I'll simplify it then.

25      THE COURT:  All right.
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 1      MR. STRUMWASSER:  Q.  Your belief that, as you put

 2 it, "these witnesses cleared that up," that was a basis

 3 of your opinions expressed in this report, correct?

 4      MR. KENT:  Objection, vague.  What opinion?  Which

 5 opinion?

 6      MR. STRUMWASSER:  At least one opinion in this

 7 report.

 8      THE COURT:  All right.

 9      THE WITNESS:  No, I would say it was my

10 understanding, but I didn't have a great concern over

11 it since they may not have any direct impact on each

12 other.

13          Mr. Burghoff was sitting in the PMO office

14 above the functional steering committees.  Mr. Labuhn

15 was working in one of the teams.  There were so many

16 teams, it didn't overly bother me that Mr. Labuhn

17 didn't know what Mr. Burghoff was doing.

18          Mr. Labuhn had a job to do.  And he executed

19 on his job.  I don't know that knowing what

20 Mr. Burghoff was doing would have had a negative impact

21 on what people were working on.  Should he have known?

22 I can't answer that.  There were so many teams, so many

23 people involved here.  And teams evolved over time.

24      MR. STRUMWASSER:  Q.  This issue arose in our

25 conversations and our questions and answers about
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 1 siloing.  Do you recall that?

 2      A.  I recall the conversation on siloing.

 3      Q.  And my understanding was your testimony was to

 4 the effect that one of the reasons why you weren't

 5 worried about siloing was because all these folks were

 6 meeting together, right?

 7      MR. KENT:  Objection, misstates the testimony.

 8 Now we're -- this is one of the reasons we're now on, I

 9 believe, day eight of his cross-examination is we're

10 now going back and trying to ask him questions of

11 things he's already testified on and doing it without

12 showing him the transcript.  This doesn't seem to be an

13 overly good use of time.

14      THE COURT:  Okay.  Could you read the question

15 back again?

16               (Record read)

17      THE COURT:  I'll allow it.

18      THE WITNESS:  Yes, I said I was not worried about

19 siloing.  I don't remember the context of the comment

20 that you're referring to.  But let me state in general,

21 siloing is a natural outcome of projects of this size.

22 And it is also an outcome of putting the right people

23 on the right task at the right time.

24          And silos change over time as the project

25 matures and evolves.  The fact that they were talking
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 1 about siloing, it was a natural -- how do you want me

 2 to say it -- a natural occurrence of people questioning

 3 themselves and redoing the teams.

 4          And yes, I do believe people were meeting.  In

 5 this case, this team was meeting.  This team was not

 6 necessarily meeting with Mr. Burghoff regularly.  So

 7 the question regarding Mr. Burghoff I don't believe

 8 would have had anything to do with my comment about

 9 people meeting all the time.

10      MR. STRUMWASSER:  Q.  You also reviewed excerpts

11 from Mr. Greenberg's testimony, correct?

12      A.  Yes, I did.

13      Q.  Did you see in his testimony that he wasn't

14 aware of the specifics of what Mr. Labuhn did?

15      A.  I recall some of that dialog.

16      Q.  And that did not give you any concern about

17 siloing?

18      A.  Again, for the same reasons I stated for

19 Mr. Labuhn.

20      Q.  We were talking yesterday about operational

21 metrics.  And I'd like to show you another document

22 that's in evidence.

23          Exhibit 909, your Honor.  Actually, that's now

24 been discounted.  It's going to be 906.

25      MR. KENT:  My partner Mr. Woo has confirmed that
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 1 1122 and 5619 are from 2006.

 2      THE COURT:  Thank you.

 3      MR. STRUMWASSER:  I may be telling you this a

 4 little late, Mr. McNabb, but my questions are going to

 5 be on 2611 and 2612.

 6      THE WITNESS:  Thank you.

 7          Okay.

 8      MR. STRUMWASSER:  Q.  Did you ever review

 9 Exhibit 906?

10      A.  I don't recall today.

11      Q.  You don't recall seeing it before today?

12      A.  I don't.

13      Q.  It starts with an e-mail on Page 2612 from

14 Julie Shepherd to Mike Lamers and others.  Do you see

15 that?

16      A.  Yes.

17      Q.  And she writes that during the integration

18 there was an evaluation of the regulatory and

19 government affairs reporting team within PacifiCare,

20 correct?

21      A.  Yes.

22      Q.  And it was determined that this function would

23 move into Uniprise and some of the PacifiCare staff was

24 released.  Do you see that?

25      A.  Yes.
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 1      Q.  And then she writes in the e-mail at the

 2 bottom of 2612, about in the middle of it, "So fast

 3 forward to now - the only activity that really is/can

 4 be resourced are the ad hoc requests that are taking

 5 place for regulators right now."  Do you see that?

 6      A.  Yes.

 7      Q.  And Jenny Cook responds at the top of this

 8 page in the second sentence, "We do not have capacity

 9 to develop and implement a regulatory scorecard,

10 however we do have three requests pending for PHS

11 regulatory resources to be aligned with my regulatory

12 group."  Do you see that?

13      A.  I do.

14      Q.  Do you know what a regulatory scorecard is?

15      MR. KENT:  In the context of this document or more

16 generally?

17      MR. STRUMWASSER:  Q.  In general.

18      MR. KENT:  If there is some kind of general.

19      THE WITNESS:  No, I don't, Mr. Strumwasser.  I --

20 I don't understand regulatory in California, and in

21 general I don't spend much time in it.

22      MR. STRUMWASSER:  Q.  How about the word

23 "scorecard"?  Is there an understood meaning of the

24 word "scorecard"?

25      A.  In my experience, there is a general



20720

 1 definition of a scorecard.

 2      Q.  And what is that definition?

 3      A.  In my experience, the general definition of a

 4 scorecard is one that takes specific metrics that you

 5 would like to measure your business by.  Companies tend

 6 to -- and they would be strategic metrics by the way.

 7 But companies tend to limit those to five, no more than

 8 seven in general when they use it in the context of a

 9 scorecard.

10      Q.  So a scorecard is an aggregation of metrics,

11 in your experience?

12      A.  It could be an aggregation, but more than

13 likely, it's the most strategic metrics that tell, in

14 my experience, about your business.

15      Q.  I didn't want to make the word "aggregation"

16 too complicated here.  A scorecard is a collection of

17 metrics and, in your experience, the most strategic

18 metrics, right?

19      MR. KENT:  Objection, relevance.  We're going down

20 this road after the witness made very clear he doesn't

21 know how the "scorecard" word was used in the context

22 of this e-mail.  We're going nowhere.

23      THE COURT:  Could you --

24      MR. STRUMWASSER:  Well, we're getting a definition

25 of "scorecard."  I think we can put those two together,
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 1 "regulatory" and "scorecard," and figure out what's

 2 going on and the rest of the document will help us.

 3      MR. KENT:  But we can't put it together by

 4 definition because we don't know -- or this witness

 5 doesn't know how Ms. Monk and others were using it in

 6 this instance.

 7          And, you know, on top of that, Ms. Monk was

 8 asked a series of questions about this very document.

 9 She testified about what was going on.

10      THE COURT:  All right.

11          Can you read the question back?

12          (Record read)

13      THE COURT:  All right.  I'll allow it as a

14 definition of "scorecard."

15          But it really is true, Mr. Strumwasser, that

16 you're kind of shoestringing these things together and

17 asking about something that he says he doesn't know

18 about without giving him the context.  And it becomes

19 very difficult.  We don't get anywhere.  It's not going

20 anywhere.

21      MR. STRUMWASSER:  I just -- for my own context

22 purposes here, we're talking about the metrics that the

23 witness did look at --

24      THE COURT:  Okay.

25      MR. STRUMWASSER:  -- and did not look at, and what
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 1 was and was not available.  And from our point of view,

 2 the fact that there was a scorecard that addressed

 3 regulatory issues at the time of these regulatory

 4 issues that we're here about and they lacked the

 5 capacity to generate it, I would like to know whether

 6 the witness cares about that for purposes of his

 7 opinions.

 8      THE COURT:  Okay.

 9      MR. KENT:  If the witness doesn't know what's

10 being referred to here, we are not going to get

11 anywhere with this line of questioning.  There's no way

12 to put that -- those two, the general and the specific,

13 together in this instance.

14      THE COURT:  If you have testimony that you want

15 him to consider and ask whether or not that changes his

16 opinion, that's fine.

17          But I don't know if you can see -- it seems

18 like it's being jury-rigged together in some way that's

19 not very meaningful, whether he considered it or not.

20      MR. STRUMWASSER:  Jury-rigging is sort of the

21 nature of our problem in dealing with their documents,

22 but I'm doing the best I can.

23          If your Honor doesn't think I'm making it,

24 then we're not making it.  But that is the nature of

25 what we have.  We have these documents, and we have
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 1 witnesses who will come in and make passages

 2 irrelevant, to us, at least.  And that's what I'm

 3 trying to do.

 4          But I appreciate your Honor's guidance on

 5 this, and I'll not belabor this point.

 6      THE COURT:  Good.  Let's move on.

 7          I think that question is a fair question.  You

 8 don't have it in mind?  Or do you have it  in mind?

 9      THE WITNESS:  If you could repeat it or reread it.

10          (Record read)

11      THE WITNESS:  Yes.  In my experience, that's

12 correct.

13      MR. STRUMWASSER:  Q.  And now one more passage to

14 look at on the Page 2611 at the bottom.

15          In an e-mail from Ms. Cook, the -- I believe

16 it's the third sentence starting on the fourth line.

17 "We are at tremendous risk in the PHS states (which was

18 already contentious from a regulatory perspective

19 anyways) if we can't see if we are meeting state

20 requirements for in some cases up to 50 percent of our

21 business."  Do you see that?

22      MR. KENT:  I think this is from Julie Shepherd to

23 Ms. Cook as opposed to the other way around.

24      MR. STRUMWASSER:  Thank you, Mr. Kent.  I stand

25 corrected.
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 1      Q.  You see that passage, right?

 2      A.  Yes, I do.

 3      Q.  So, Mr. McNabb, in formulating your opinions

 4 for this case, are you at all concerned that the

 5 internal people at United were expressing concern they

 6 didn't have metrics readily available to them that put

 7 them at tremendous risk without -- with regard to 50

 8 percent of their business?

 9      MR. KENT:  Objection, no foundation.  The witness

10 has said he doesn't know the context of this, so how

11 could he possibly be not concerned or concerned?

12      THE COURT:  Well, I'll allow the question because

13 he's an expert, but I suspect that that's the answer.

14          So go ahead.

15      THE WITNESS:  I'm not concerned because I don't

16 have any context for it.  But I also did not review

17 anything regarding regulatory because I'm not qualified

18 to assess anything regarding regulatory issues.

19      MR. STRUMWASSER:  Q.  Okay.  And when regulatory

20 issues arise out of the operations side, claims

21 payment, for example, you are qualified to assess

22 whether or not the operations were handled properly as

23 an operations guide, but you are not qualified to

24 assess whether or not they are in compliance with

25 regulatory requirements?
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 1      A.  I'm not qualified.  I am aware -- I'm not

 2 qualified to assess particularly California regulatory

 3 requirements.  I am aware of, as we've talked, some of

 4 the metrics have been put out.  I've seen the metrics,

 5 but I don't have a broad understanding of California

 6 regulations.

 7          And I looked at it really from an experience

 8 perspective, just from an operations and industry

 9 perspective.

10      Q.  And in that last answer, when you referred to

11 "metrics," I take it you're referring to internal

12 United and PacifiCare metrics, not regulatory metrics

13 from statutes and regulations; is that right?

14      A.  Yes, but I -- in some of the documents there's

15 some stated -- I've seen some stated metrics on

16 turnaround times from the CDI.  But that's the extent

17 of my knowledge.

18      MR. STRUMWASSER:  Let me show the witness a copy

19 of 5258 in evidence.

20      Q.  Mr. McNabb, have you seen 5258 before?

21      A.  Yes, I believe I have.

22      Q.  And you see in 5258 Ms. Berkel's concerns

23 about operational metrics and reporting?

24      A.  Yes, I do recall there's some statements

25 there.
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 1      Q.  And you had seen this before you filed your

 2 report?

 3      A.  Yes, I have.

 4      Q.  And so is it fair to infer from that that

 5 there's nothing in 5258 that gave you any concern with

 6 respect to the opinions you express in your report?

 7      A.  Yes, it -- nothing concerns me.  This,

 8 although I don't understand the total context at the

 9 time, she is listing a lot of issues that have been

10 discussed -- what I would call operational issues --

11 may or may not have been related to the integration.

12 And I seem to be aware of many of the issues that she

13 has discussed from various sources.

14      Q.  And she expresses concerns about the claims

15 inventory reporting in 2006, right?

16      A.  If you could put -- point out that statement

17 in this document.

18      Q.  Page 7106 under the heading "Operational

19 Metrics/Reporting."  They're all sort of squished

20 together but near the top there.  You see there it

21 says, "Previous reports have stopped, routine claims

22 inventory reports were intermittent in 2006.  Continue

23 to have hardware, personal computer issues (Hercules)

24 with daily reports and statistics for Knox-Keene and

25 CDI reporting."  Do you see that?
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 1      A.  I see that.  I don't know the specifics on

 2 this statement here about what she meant by "routine

 3 reports."

 4      Q.  Did you undertake to find out?

 5      A.  My review of metrics, I looked at my

 6 population of metrics I was concerned about, so, no, I

 7 didn't do any further investigation on that statement.

 8 I am aware of some reporting issues that we, I believe,

 9 talked about yesterday.  But I don't know what she's

10 referring to right here.

11      MR. STRUMWASSER:  I'm going to give the witness a

12 copy of 713, your Honor.

13      THE COURT:  Is there someplace in particular you

14 want him to look?

15      MR. STRUMWASSER:  Yes.

16      Q.  I have no questions for you about the

17 attachment, and my questions are on the first page.

18          Do you recall seeing this document before,

19 Mr. McNabb?

20      A.  I may have.  I don't recall specifically.

21      Q.  PacifiCare has indicated this is an October 9,

22 2008, document.  And the first paragraph refers to the

23 California Regulatory remediation efforts.  Do you see

24 that?

25      A.  Yes.
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 1      Q.  And there's a reference there to the

 2 Department of Insurance, correct?

 3      A.  Yes.

 4      Q.  And then there's a list of numbered paragraphs

 5 that are identified as known issues within the UHN

 6 process/organization that has or soon will result in a

 7 claim rework project.  Do you see that?

 8      MR. KENT:  Well, I think Mr. -- all right.  I

 9 stand corrected.  I see what he's paraphrasing there.

10      THE WITNESS:  Yes.

11      MR. STRUMWASSER:  Q.  Okay.  And then my questions

12 for you have to do with the Item No. 4, "Lack of

13 metrics reporting/tracking in place.  Specific examples

14 include: CBT tracking, volume and TAT of claims going

15 to NDM.  Many of these items are now being tracked, but

16 we don't know what else may not be measured and

17 monitored."

18          My first question to you is do you know what

19 "CBT" stands for?

20      A.  I don't know what that acronym is.

21      Q.  Did you investigate whether there were items

22 that were -- that should be and were not being measured

23 and monitored as of 2008 with regard to RIMS claims?

24      A.  No, I did not do a -- what I would call a

25 reporting review or metrics review overall.  I look for
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 1 specific metrics that I refer to, but some of these

 2 discussions are at the process level.  And that would

 3 be a project all unto itself, to look at process flows

 4 and control and reporting points here.  So I did not do

 5 any type of review or assessment of those sorts of

 6 items.

 7      Q.  So there is something in the industry known as

 8 a metrics review?

 9      A.  I would -- yes, in general.  And I'm speaking

10 in the hypothetical here that we might be able to be

11 asked to do a reporting review, if you want to call it

12 that, or certainly a scorecard, develop, as we talked

13 about earlier, scorecards.  And then this document is

14 implying really around process controls as well, would

15 be my language.  And we could be hired to do process

16 control checks.  And that's what I'm reading into some

17 of these comments here.

18      Q.  Okay.  So by "process control," you're talking

19 about document flow, decision points.  What else goes

20 into a process control analysis?

21      A.  That's a fair assessment.  And reporting off

22 of those processes.

23      Q.  And you did none of those things --

24      A.  No.

25      Q.  -- in conjunction with this retention?
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 1      A.  I did not.

 2      Q.  To the best of your knowledge, did anybody --

 3 did United or PacifiCare bring in anybody to do such an

 4 analysis, a process control analysis?

 5      MR. KENT:  Objection, relevance.  I can't see how

 6 this has anything to do with the alleged violations in

 7 this case about -- we were supposed to have some

 8 consultant look at some issue?

 9      THE COURT:  I'm having trouble connecting it, not

10 necessarily to the acquisition, but to the expert's

11 testimony.

12      MR. STRUMWASSER:  The witness has testified that

13 he relied universally on the company's metrics.  I

14 think questions about whether the metrics were

15 examined, whether the identified shortcomings were

16 pursued, whether anybody validated the metrics that

17 were being applied is relevant.

18          And in addition, this is a witness who has

19 attached great importance to the question of whether or

20 not they're looking at something.  And if they were in

21 fact looking at something, I think there's an

22 appropriate inference for that.

23      MR. KENT:  Based on no evidence whatsoever, we're

24 going to -- you know, this is one of the problems of

25 why Mr. McNabb has been here now eight days of cross,
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 1 why we've been in session for over a year and a half is

 2 we are in search of some evidence apparently to support

 3 all these theories which continue to evolve.  We're not

 4 getting anywhere.

 5      THE COURT:  I'm going to sustain the objection.

 6          Move on.

 7      MR. STRUMWASSER:  Q.  Do you know what "NDM"

 8 stands for?

 9      A.  Yes.  Or -- it is referring to a repository.

10      Q.  You don't understand "NDM" to be a reference

11 to a department or unit within PacifiCare or United?

12      A.  I actually don't know enough about this memo

13 to know really how to be answering any of these

14 questions.

15      Q.  Mr. McNabb, were you aware when you filed your

16 report that there were internal concerns in 2008 about

17 the adequacy of provider satisfaction metrics?

18      A.  Again, no, I did not do a review of metrics in

19 general.  I may have read something regarding it, but I

20 don't recall.

21      MR. STRUMWASSER:  I'm going to show the witness a

22 copy of 464 in evidence, and I'm going to ask him about

23 the second bullet on 0611.

24      Q.  Do you recall seeing Exhibit 464 before?

25      A.  I don't recall.
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 1      Q.  On 0611, the second bullet, the second

 2 first-level bullet is "Insufficient Reporting Metrics,"

 3 right?

 4      A.  Yes, that's what it says.

 5      Q.  And the third sub-bullet says, "Quality

 6 metrics are not restated and do not include rework."

 7 Do you see that?

 8      A.  I see that.

 9      Q.  What do you understand the phrase "Quality

10 metrics are not restated" to mean?

11      A.  I have no idea what this is referring to.

12      Q.  Do you agree that, as of March of 2008, that

13 the quality metrics did not include reworks?

14      MR. KENT:  No foundation.  The witness just said

15 he doesn't know what this is referring to, so asking

16 him about a specific question whether something does or

17 doesn't include -- is or is not included doesn't seem

18 to be getting us anywhere.

19      THE COURT:  Well, it's the second part of the

20 statement.  I'll allow him to answer if he knows what

21 it is or not, but if he doesn't, I want to move on.

22      THE WITNESS:  Could you restate the question,

23 please?

24          (Record read)

25      THE WITNESS:  No, I can't answer that question
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 1 because I don't understand what the context of this is.

 2      MR. STRUMWASSER:  Q.  Independent of this

 3 document, do you agree that the quality metrics in

 4 effect in 2008 did not include reworks?

 5      MR. KENT:  Quality for some aspect of claims, or

 6 are we talking about customer service or provider

 7 satisfaction?

 8      MR. STRUMWASSER:  Well, I don't know of any

 9 customer service reworks, unless that means, "Would you

10 please call back when there's another operator."

11          But quality metrics for claims.

12      THE COURT:  "Quality" refers to accuracy?

13      MR. STRUMWASSER:  Yes, I thinks's used that term.

14 That's right.  And -- well, actually, you know what?

15 That's not a bad preliminary question.  Let me ask that

16 question first.

17      THE COURT:  All right.

18      MR. STRUMWASSER:  Q.  Quality metrics refers to

19 both accuracy and timeliness, right, in general?

20      A.  Yes, in general it tends to include.  But also

21 "quality" is a very broad meaning in the industry.  It

22 means -- it could mean reporting, period, for anything

23 you wanted to put into quality.

24      Q.  The quality metrics to which reworks could

25 reasonably pertain would be claim quality metrics,
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 1 right?

 2      A.  I could accept that, yes.

 3      Q.  And now with all that, separate from this

 4 document, do you agree that the quality metrics that

 5 were applicable to PLHIC in March of 2008 did not

 6 include reworks?

 7      A.  I can't cannot answer that question because I

 8 didn't do a quality metric review.  I just know the

 9 metrics I looked at and then whatever other metrics I

10 might have picked up in testimony.  I don't really know

11 how to answer that question.

12      Q.  And setting aside any metrics you looked at

13 that may have been put together after March of 2008,

14 just the quality metrics that you looked at that had an

15 origin on or before March of 2008, is it not the case

16 that those quality metrics having to do with claims did

17 not include reworks?

18      A.  I have no way of knowing what the universe of

19 their quality metrics are.  I looked at my metrics that

20 we've discussed, and that's all I can tell you.

21      Q.  And the metrics that you looked at that

22 actually had been compiled and collected prior to March

23 of 2008, those quality metrics did not include reworks,

24 correct?

25      A.  The metrics I looked at were all claims which
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 1 included rework.

 2      Q.  And you're talking about claims metrics that

 3 were not prepared after March of 2008 but before March

 4 of 2008?

 5      A.  Before -- yes, before March 2008, the metrics

 6 I looked at were all claims paid including reworks.

 7      Q.  And now that -- those, of course, did not

 8 include reworks because the claim was not originally

 9 paid, correct?

10      A.  No, that's not true.  If the claim was paid

11 originally and reworked, it would still be in the all

12 claims including rework metric.

13      THE COURT:  That wasn't the question.  If it

14 wasn't paid originally, if the claim was denied.

15      THE WITNESS:  If the claim had been originally

16 denied and opened up for rework and then was paid, it

17 would show up in the all claims paid including rework

18 number.

19      MR. STRUMWASSER:  Q.  And it would show up there

20 in information that was specifically provided to CDI

21 and prepared for that submission, correct?

22      A.  I'm not sure I understand the question.  When

23 you said -- could you clarify what you're referring to?

24      Q.  Yes.  Let me rephrase for you.

25      A.  Yes.
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 1      Q.  The metric that you looked at that contained

 2 what you call reworks data was the information that was

 3 submitted specifically to CDI, correct?

 4      A.  I believe that was submitted to CDI, yes.

 5      Q.  The routinely maintained and collected and

 6 reported internal metrics of the company, not stuff

 7 that was put together specially for CDI, but the

 8 internal metrics of the company being used in the

 9 business did not include -- the claim quality metrics

10 did not include reworks, correct?

11      A.  No, I don't have any way of answering that

12 because that's -- I did not do a reporting review.  I

13 look at the data that I discussed.  So I have no idea

14 what their quality reporting was.

15      Q.  So you don't know?

16      A.  I don't know.

17      Q.  And that would apply to all of the quality

18 metrics that you have addressed in this case except for

19 the ones that were prepared specifically for CDI,

20 correct?

21      MR. KENT:  Objection, vague.

22      THE COURT:  Did you understand the question?

23      THE WITNESS:  No, I didn't.

24      THE COURT:  You need to rephrase.

25      MR. STRUMWASSER:  Q.  You testified yesterday
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 1 which claim metrics you looked at, right?

 2      A.  Yes.

 3      Q.  And one collection of those metrics was

 4 material that had been submitted to the CDI, correct?

 5      A.  Yes.

 6      Q.  And that's the one where you have verified to

 7 your own satisfaction that it included reworks -- as

 8 you've defined "inclusion" here, right?

 9      A.  Yes, that's right.

10      Q.  Except for that body, that CDI submission, you

11 don't know whether or not reworks was included in any

12 other claim metrics that you have relied on in this

13 case, correct?

14      A.  No, I can't answer that question because I --

15 my opinions I relied on I've disclosed.  So the numbers

16 I've discussed were -- are the numbers I relied on.

17      Q.  I understand they're the numbers you relied

18 on.  You testified a moment ago that you knew that the

19 CDI submission data had reworks in it as you have

20 described it, right?

21      A.  Yes.

22      Q.  And as to the balance of the claims quality

23 metrics that you have identified as having relied upon,

24 I understood you to say you didn't know whether reworks

25 were in there or not.  Is that correct?
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 1      MR. KENT:  We're going around in circles.

 2      THE COURT:  We're not getting an answer.

 3          Do you know the answer to the question?

 4      THE WITNESS:  Well, no, I can't answer the

 5 question because I relied -- I disclosed everything I

 6 relied on, and I did not do a quality metric review

 7 here.

 8          So I don't know -- it's assuming -- the

 9 statement is I was relying on other things other than

10 that, and I wasn't.  So I relied on the data I

11 disclosed yesterday for my opinion, no more, no less.

12          I mean, I looked at some other random things

13 in the testimony, but my opinions were based on what I

14 disclosed.  So I don't know beyond that how to answer

15 the question.

16      MR. STRUMWASSER:  Q.  You remember you testified

17 about some claims quality metrics on Pages 7 and 8 on

18 Exhibit 5252?

19      A.  I recall that, yes.

20      Q.  Actually, you know, before we even go to that,

21 let me ask you this.  You say you relied on claims TAT

22 at 10 and 20 days?

23      A.  Yes.

24      Q.  And you relied on the UCPA routine reporting

25 that was being done?
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 1      A.  Yes.

 2      Q.  And you relied on the CPA routine reporting

 3 that was being done?

 4      A.  Yes.

 5      Q.  Sitting here today, do you know whether any of

 6 those four metrics included reworks?

 7      A.  Yes, I do know that they included reworks.

 8      Q.  That's okay.

 9      A.  So yes to that answer, yes.

10      Q.  And if in fact they do not include reworks,

11 would that cause you to reconsider any of your opinions

12 expressed in this case?

13      A.  Yes, I thought the rework discussion was very

14 important, so yes.

15      MR. KENT:  Good time to take a break?

16      MR. STRUMWASSER:  Almost.  I think a minute or so.

17      THE COURT:  Okay.

18      MR. STRUMWASSER:  Q.  And you see the bullet above

19 the "Quality metrics" bullet on Exhibit 464, "UHC

20 metrics are not disaggregated by state, LOB," right?

21      MR. KENT:  Where are we now?  I'm sorry.

22      MR. STRUMWASSER:  Q.  0611 of 464.

23      A.  Yes, I see that.

24      Q.  "LOB" is line of business, correct?

25      A.  Yes.
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 1      Q.  This comment is consistent with your

 2 understanding of the company's metrics reporting,

 3 right?

 4      A.  That is consistent for what I reviewed,

 5 although that I did see later they were changing that.

 6      Q.  After March of '08, right?

 7      A.  Yes.  And then also the work specifically for

 8 the CDI did pull out state-specific information.

 9      Q.  Do you have your copy of 5252 there?

10      A.  Yes, I do.

11      Q.  And on Page 8, we have the California PPO TAT.

12 Do you see that?

13      THE COURT:  This is the internal Page 8?

14      MR. STRUMWASSER:  The internal Page 8 known to

15 some as 6934.

16      THE WITNESS:  Yes.

17      MR. STRUMWASSER:  Q.  And you see at the bottom of

18 the slide there it says, "Did not measure California

19 PPO separately prior to March 2008," correct?

20      A.  Correct.

21      Q.  And so that is consistent with the bullet on

22 Exhibit 464 that UHC metrics are not disaggregated by

23 state and line of business, right?

24      A.  I believe so.

25      MR. STRUMWASSER:  This is a good time, your Honor.
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 1      THE COURT:  All right.

 2          (Recess taken)

 3      THE COURT:  All right.  Go back on the record.

 4      MR. STRUMWASSER:  Q.  Mr. McNabb, are you aware

 5 that in the second half of 2006 shortly after

 6 integration changes began, claims turnaround times were

 7 at a point where members might be balance billed?

 8      MR. KENT:  Objection, vague.

 9      THE COURT:  Do you understand the question?

10      MR. KENT:  Balance billed?  Balance billed by

11 whom?

12      THE WITNESS:  I don't understand the question.

13      MR. STRUMWASSER:  Q.  Do you understand the phrase

14 "balance billed"?

15      A.  If you're -- in my experience, balance billed

16 means when the physician is billing the member for the

17 difference versus taking the negotiated rate from the

18 provider off the billed services.

19      Q.  Right.  That's how I'm using that term.  And

20 if the physician's payment is delayed and the physician

21 decides, "This guy's insurance company isn't paying

22 me," and chooses to bill the entire amount to the

23 patient, and then at some point subsequently the

24 insurer does pay the provider, then the physician would

25 have balance billed the patient, right?
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 1      MR. KENT:  Objection, calls for speculation.  Also

 2 vague.

 3      THE COURT:  Is this an example?

 4      MR. STRUMWASSER:  (Nods head affirmatively)

 5      THE COURT:  All right.  I'll allow it.

 6      THE WITNESS:  Yes, as a hypothetical.

 7      MR. STRUMWASSER:  Q.  So were you aware of

 8 precisely that kind of a concern about PacifiCare

 9 contract providers balance billing their patients in

10 2006 because of delays in PacifiCare payments?

11      MR. KENT:  Objection, relevance.  I mean, some

12 unnamed person or group had a quote/unquote concern?

13 That doesn't seem like we're going to get anywhere.

14      THE COURT:  Is this related to charges in this

15 matter?

16      MR. STRUMWASSER:  Yes.

17      THE COURT:  Which ones?

18      MR. STRUMWASSER:  Late payment.  And they're also

19 related to the witness's reliance on TATs and on the

20 absence of material impact.

21      THE COURT:  All right.  I'll allow it

22      MR. KENT:  There's not a breath -- over a year and

23 a half, there's not been one witness who's testified

24 about anything about some member in fact being balance

25 billed.
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 1          And the notion that it's tied to late pays,

 2 that's just made out of whole cloth.  Again, there's no

 3 connection.  The late pays are based on looking at a

 4 data set and doing some calculations.

 5      THE COURT:  All right.  I'll allow it for up to a

 6 few minutes, but I don't want it in great detail.

 7          Go ahead.

 8      THE WITNESS:  Would you repeat the question,

 9 please?

10          (Record read)

11      MR. STRUMWASSER:  Q.  Are you aware that in 2006

12 there were concerns within PacifiCare that the

13 turnaround times were at a point where members might be

14 balance billed?  Were you aware of that

15      A.  No, I'm not aware that there was a discussion

16 around TAT times and balance billing concerns.

17      Q.  And were you aware that PacifiCare had not

18 been able to meet its internal turnaround times for PPO

19 rework for significant periods in 2007?

20      MR. KENT:  Objection, vague, no foundation that

21 there is -- what this internal metric or standard might

22 be.

23      THE COURT:  I'll allow it because the question is

24 is he aware of it.  He can say he's not.

25      THE WITNESS:  I am aware of some internal goals on
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 1 10 and 20 days.  I cannot specifically remember exactly

 2 how they performed over several months.  So that's all

 3 I can tell you.

 4      MR. STRUMWASSER:  Q.  10, 20 days, those apply to

 5 new day claims?

 6      A.  Yes, that would be new day.  I don't have any

 7 specifics on all claims paid by month.

 8      Q.  So those 10-, 20-day, those do not apply to

 9 PPO reworks, right?

10      A.  As I recall, the charts and documents that I

11 looked at for 10 and 20 days were new day goals.

12      Q.  And so my question now is are you aware of any

13 internal concerns about TATs for reworks that were

14 failing to meet the company's internal goals?

15      MR. KENT:  Objection.  Are we talking about

16 turnaround time on provider disputes, PDR?  Or is it

17 something else?  I just don't understand this reference

18 to reworks.  There's all kinds of reworks that the

19 witness has talked about.  There are self-initiated

20 rework projects.  There are one-offs where someone

21 contacts the company.

22      THE COURT:  Can you repeat the question?

23          (Record read)

24      THE COURT:  I'll allow it.

25      THE WITNESS:  If we're talking about claim
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 1 reworks, I believe, and I can't remember specifics,

 2 there was dialog in e-mails always concerned about

 3 rework -- or always concerned about internal metrics.

 4 And I have some recollection about reworks as they may

 5 have built up from time to time.  But I can't remember

 6 specifics.

 7      MR. STRUMWASSER:  Q.  Am I correct in inferring

 8 that whatever it is that you may recall did not affect

 9 your opinions that you've expressed in this case?

10      A.  That's correct because, again, a rework may or

11 may not yield a change in a claims paid.  So -- and I

12 also know that they launched several rework projects

13 just out of concern over issues as time went on.

14          So it's self-initiated large nets of rework in

15 the organization.  So I may have interpreted concerns

16 over that.  And there was also lots of concerns over

17 internal metrics and meeting internal metrics, so.

18      Q.  Mr. McNabb, were you aware that the customer

19 services metrics dropped from 2006 to 2007?

20      MR. KENT:  Objection, vague.  Are we talking about

21 specific customer service metrics?

22      THE COURT:  Overruled.

23      THE WITNESS:  No, I did not review customer

24 service metrics.

25      MR. STRUMWASSER:  Q.  And you saw no internal
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 1 memoranda or e-mails discussing metrics measuring the

 2 member customer satisfaction with customer service

 3 agents dropping during that period -- I'm sorry.

 4          (Reporter interruption)

 5      MR. STRUMWASSER:  Q.  You didn't see any internal

 6 memoranda or e-mails discussing that metrics on member

 7 satisfaction with customer service agents had dropped

 8 from 2006 to 2007?

 9      A.  I may have, but I don't recall specifics.  And

10 I didn't look at individual metrics.

11      MR. STRUMWASSER:  Provide the witness a copy of

12 741, your Honor.

13      THE COURT:  Is there something in particular you

14 want him to look at?

15      MR. STRUMWASSER:  Yes.  I'm just checking, your

16 Honor.  Just the first page.

17          I'm sorry, 6725 also.  The flip page, 26.

18          And, your Honor, 741 is in an envelope.  So I

19 think what I'm going to do is just take it back from

20 the witness after we're done.

21      THE COURT:  That's fine.  It's a confidential

22 document.  That's fine.

23      MR. STRUMWASSER:  Q.  Mr. McNabb, have you seen

24 this document before?

25      A.  I don't believe I have.
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 1      Q.  This is a document dated around April 12 of

 2 2008, and it reflects the results of some quality

 3 audits that were done pursuant to commitments that the

 4 company had made to CDI.  Do you understand that to be

 5 the case?

 6      MR. KENT:  Objection, no foundation.

 7      THE COURT:  Overruled.

 8          I think the question is did you understand

 9 that?  And did you say yes?

10      THE WITNESS:  Well, if that's true.  I have no way

11 of assessing it on my own, so I...

12      THE COURT:  Okay.

13      MR. STRUMWASSER:  It's what the document says.

14 The document is already in evidence.  There's testimony

15 behind it.  I suppose --

16      MR. KENT:  That's one of the wonders of laying a

17 foundation, asking a witness if he's seen something, if

18 he understand it.  If he doesn't, then he doesn't know

19 what it's about.

20      MR. STRUMWASSER:  Well, the document is in

21 evidence.  The foundation has been lain.  I think it's

22 fair for me to summarize what the document that has

23 been admitted in evidence is pursuant to what is

24 already in the record.

25      MR. KENT:  No, your summarization of documents is
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 1 more times incorrect than correct.  If you have

 2 testimony you want to show the witness, then go ahead

 3 and show him.

 4      MR. STRUMWASSER:  No, Mr. Kent --

 5      THE COURT:  All right.  Gentlemen, I've really had

 6 enough.  He hasn't seen this document before.  Okay?

 7 So if there's something that he knows about, you can

 8 ask him about his expertise.  If he doesn't know about

 9 it, then you need to move on.

10          So it's titled "Department of Insurance

11 Corrective Action - Focused Quality Audit Results."

12 You have not seen this before?

13      THE WITNESS:  (Shakes head negatively)

14      THE COURT:  All right.  What kind of question do

15 you want to ask him about it?

16      MR. STRUMWASSER:  Q.  Is it the case, then, that

17 you are unaware of any of the facts that are

18 represented in this document?

19      A.  I have no way of answering that because I'm

20 not sure what's in this document or do I understand

21 what's underneath it or what it's implying here.

22      Q.  Are you aware that in April of 2008 the PPO

23 for California pre-ex denials work was considered to be

24 in the red condition?

25      THE COURT:  I'm sorry.  "Red"?
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 1      MR. STRUMWASSER:  Q.  Red condition.

 2      A.  I was not aware of that statement.

 3      Q.  Were you aware that the PPO PRD [sic] was in

 4 red condition on that date?

 5      THE COURT:  Do you know what that is?

 6      THE WITNESS:  No, I --

 7      MR. STRUMWASSER:  Q.  We'll start by getting the

 8 initials right.  PDR, do you know what "PDR" is?

 9      A.  In my experience, "PDR" is provider data

10 repository.  So, no, I don't know what PDR is here.

11      Q.  Are you aware that the PPO physician dispute

12 resolution corrective action was in red condition?

13      MR. KENT:  Objection, no foundation the witness

14 has any idea what "red condition" in the context of

15 this particular document conveys.

16      THE COURT:  I think he gave a definition of what

17 it was before, so in that context, I'll allow it.

18      MR. KENT:  But I think that was a totally

19 different type of document.  And I don't know that

20 there's been any suggestion that it's being used the

21 same here.

22      THE COURT:  Okay.

23      MR. STRUMWASSER:  Q.  Mr. McNabb, you're familiar

24 with the process in the industry of designating

25 projects as green, yellow and red?



20750

 1      A.  I am.

 2      Q.  What, in your experience, does a project being

 3 categorized as red mean?

 4      A.  Well, in a hypothetical in the most basic

 5 sense, red is signifying some sort of trouble or

 6 concern.  But there truly are boundaries to what that

 7 means that do need to be described in a document.

 8      Q.  Mr. McNabb, have you ever seen red used to

 9 designate a project that was on schedule and not

10 troubled?

11      MR. KENT:  Objection, vague, irrelevant.

12      THE COURT:  I'll allow it.

13      THE WITNESS:  In my history, if we're talking

14 hypothetical regarding project work that I do in the

15 industry, red is brought out to have attention to an

16 issue.  It could mean a number of different things,

17 depending on what we're discussing as red.  I can't

18 determine that it is other than just people need to be

19 concerned over whatever we're talking about.

20      MR. STRUMWASSER:  Q.  Okay.  So based on your

21 experience as you've just described it, if somebody

22 says that a project is red, you understand that to mean

23 that people need to be concerned about it, right?

24      A.  In a hypothetical, yes.

25      Q.  In general when you see something is red, you
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 1 know that it could instead have been designated as

 2 either yellow or green and wasn't, correct?

 3      MR. KENT:  Objection, relevance.

 4      THE COURT:  He's trying to set the foundation.

 5 You objected.  Now let him do it.

 6          Overruled.

 7      THE WITNESS:  Could you restate the question,

 8 please?

 9          (Record read)

10      THE WITNESS:  Well, in a hypothetical if we're

11 using red, yellow and green, yes, selecting red means

12 it's not yellow or green.

13      MR. STRUMWASSER:  Q.  Were you aware in 2008 that

14 PacifiCare had a PPO provider dispute resolution

15 project underway?

16      A.  No, not that I recall.

17      Q.  Were you aware at that time that they had a

18 PPO project underway regarding the calculation of

19 interest on claims?

20      A.  No, not in the sense of a project.  I reviewed

21 documents regarding the case on people discussing

22 interest calculations.  I'm aware of issues.  I don't

23 know that I recalled a formal project on it.

24      Q.  You knew that there was corrective action

25 required?
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 1      A.  Yes, I did, if I recall, know that.

 2      Q.  Were you aware that the corrective action was

 3 in need of critical attention in the middle of 2008, at

 4 the time you filed your report?

 5      A.  No, I don't recall 2008.

 6      MR. STRUMWASSER:  Let me take the witness's copy

 7 back of 741.

 8      Q.  Mr. McNabb, do you recall questions that

 9 Mr. Kent asked you about outsourcing of eligibility

10 functions to Accenture?

11      A.  I recall, yes.

12      Q.  And you said that there were -- there are many

13 indications of large and small health plans outsourcing

14 that function today for reasons of quality and cost.

15          Do you recall that?

16      A.  Yes.

17      Q.  Based on your review of the materials

18 regarding the outsourcing to Accenture, do you believe

19 that at the, let's say, three-month period after the

20 outsourcing began, the company achieved cost savings?

21      A.  I don't have specifics as to time frame.  I

22 just recall testimony from individuals saying that it

23 was a significant saving and an improvement on quality.

24      Q.  Would you have expected, based on your

25 experience, that those savings would have been realized
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 1 in the first three months after implementation?

 2      A.  Not necessarily.

 3      Q.  Well, we know in the first three months, the

 4 company would have reduced personnel costs internally,

 5 right?

 6      A.  If you're talking a hypothetical, I don't know

 7 that I have good experience in the first 90 days to be

 8 confident that everybody would reduce in the first 90

 9 days.  So I -- I don't have an opinion on it for 90

10 days.

11      Q.  You don't recall seeing in the materials you

12 reviewed with respect to PacifiCare the timing of the

13 layoffs of the people who were laid off so that their

14 work could go to Accenture?

15      A.  I recall those discussions.  And all I'm just

16 saying, in the overall picture, there's, you know,

17 there's -- you know, the industry does transition times

18 differently.  But I didn't do any physical review of

19 their financials as to what actually happened other

20 than just relying on people's testimony.

21      Q.  So you don't recall the testimony about -- you

22 don't recall any testimony or documents indicating

23 that, within the three months of the implementation of

24 the Accenture outsourcing that the people were gone who

25 had been doing that work?
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 1      A.  I don't recall specifics on 90 days.

 2      Q.  Do you, however, have an opinion as to whether

 3 three months into the outsourcing the company improved

 4 the quality of the work that was now being done at

 5 Accenture as compared to prior to Accenture?

 6      A.  I don't have any specific opinion to the first

 7 90 days.  I'm just basing it on overall testimony that

 8 unit cost went down and quality went up and applying my

 9 own experience to that statement.

10      Q.  So as to the first 90 days, you have no

11 opinion whether quality went up or down, whether costs

12 went up or down?

13      A.  Yes, that's correct.

14      Q.  You reviewed the excerpts of the testimony of

15 Ruth Watson, correct?

16      A.  Yes, I did.

17      Q.  Did you see her testimony saying that, after

18 the transition to Accenture, that was one of the most

19 difficult service breakdowns in her 30-year career?

20      A.  I don't recall those exact words.  I know she

21 referred to it as a challenge, if I recall it correct.

22      Q.  You don't recall her using the phrase "one of

23 the most difficult service breakdowns"?

24      A.  I can't recall those specific words.

25      Q.  Do you recall her testimony to the effect
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 1 that, before the transition, she would have had to

 2 review very few escalated complaints, fewer than five

 3 or six complaints at most, but that after the

 4 transition there were escalated complaints in the

 5 hundreds?

 6      A.  I don't recall hundreds, but I do recall

 7 specific discussions around the issues incurred and the

 8 issues around special handling rules, getting those

 9 documented and transferred correctly.

10      Q.  And do you recall that she testified without

11 respect to the actual number or range of numbers that

12 the number of escalated complaints spiked after the

13 transition?

14      A.  Yes, I do recall that.

15      Q.  Am I correct, then, that the fact that those

16 complaints spiked does not lead you necessarily to

17 conclude that, during that initial period, service

18 related to eligibility deteriorated?

19      A.  Well, yes.  There were issues with service

20 regarding keying of eligibility data.  I did not see

21 any correlation to the other functions that they were

22 doing, such as case installation.  I didn't see issues

23 there.

24          But I thought it was very clear that the --

25 due to her testimony, not all the special handling
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 1 rules and there were several probably other

 2 undocumented business rules did not get appropriately

 3 documented during the transfer process to the

 4 eligibility data entry piece.

 5      Q.  Mr. McNabb, "case installation" refers to

 6 bringing on board a whole new employer or group, right?

 7      A.  Yes.

 8      Q.  So looking at whether or not there were

 9 problems with case installation wouldn't tell you

10 anything about how well the existing body of customers

11 were being serviced, would it?

12      A.  Not necessarily.  Cases, company -- existing

13 companies, if they change their product mix, would

14 require a case-installation-type implementation.  So I

15 can't answer that, that all case installation is new

16 customers.

17      Q.  Certainly for a steady-state long-term

18 customer that hasn't made any major changes in its

19 coverages, looking at case installation is not going to

20 tell you anything about how well those customers are

21 being serviced, right?

22      A.  If you view case installation as just change

23 in products and all of -- you know, any specifics with

24 the broker, then that's a fair statement.

25      Q.  How do you view case installation?  Don't
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 1 you -- is it not your understanding that case

 2 installation does not pertain to an existing customer

 3 that has not changed its products?

 4      A.  Specific to PacifiCare, I can't answer the

 5 specifics at a process level.  In the industry and in

 6 my experience, case installation deals with product

 7 changes or anything major, if the company's changing

 8 what it's buying or if there's a new company and

 9 they're buying a new product.  That is typically what

10 case installation does.

11      Q.  Did you review Ms. Watson's testimony that in

12 some instances the problems with eligibility following

13 the Accenture outsourcing led to patients being denied

14 medical treatment?

15      MR. KENT:  Objection, no foundation that she said

16 any such thing.

17      THE COURT:  Could you read the question?

18          (Record read)

19      THE COURT:  All right.  Do you have that --

20      MR. STRUMWASSER:  Yes.

21      THE COURT:  -- testimony?  Could you show it to

22 Mr. Kent or tell him where it is.

23          Okay.  Where are you referring to?

24      MR. STRUMWASSER:  Page 17682, the Q and A starting

25 on Line 14.
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 1      THE COURT:  All right.  Could you read the

 2 question back?

 3          (Record read)

 4      THE COURT:  All right.  We'll change the question

 5 to say, Did you see this portion of her testimony?

 6      THE WITNESS:  If this was -- was this from the

 7 direct?

 8      THE COURT:  No, I don't think so.

 9      THE WITNESS:  I have not seen this if this is not

10 from the direct.

11      THE COURT:  This is cross-examination, correct?

12      MR. STRUMWASSER:  No.

13      THE COURT:  This is direct?

14      MR. STRUMWASSER:  We called Ms. Watson.  This is

15 direct.  I mean...

16      THE COURT:  That's an interesting question.  So

17 they called her as a witness, so this is direct.

18 However I don't know --

19      MR. KENT:  The other thing I'm a little concerned

20 about is, Mr. McNabb, while an expert in his field, not

21 being a lawyer and, as he said before he hasn't

22 testified before, I don't know if he might be sometimes

23 confusing direct and cross when it is a witness that

24 came in in a little different way.

25      THE COURT:  I understand that.  So far it doesn't
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 1 seem to be an issue.  But this does seem to be an

 2 issue.

 3          So does it look familiar, I guess, is the

 4 question?

 5      THE WITNESS:  (Shakes head negatively)

 6      THE COURT:  No, it does not look familiar.  All

 7 right.

 8      MR. STRUMWASSER:  Q.  So in general, when you talk

 9 about direct and cross, you look at the examination by

10 PacifiCare's lawyers; is that fair?

11      A.  My understanding is yes.

12      Q.  So this is new to you, this passage?

13      A.  I do not recall this.

14      Q.  And separate from this passage, were you aware

15 of any instances in which, if a patient needed medical

16 care, because of eligibility problems, they couldn't

17 get it?

18      A.  I am not aware of any specifics here.  It is

19 very -- it can be very typical on annual re-enrollments

20 for issues to occur.  And I don't know exactly what

21 she's talking about here, but it's typical if something

22 happened with eligibility because eligibility is a

23 process that gets checked when you go to a doctor, say.

24 Or I think she's talking about pharmacy here.

25 I        T doesn't indicate that anything was denied
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 1 because typically a phone call will occur, and issues

 2 will get resolved.  So I don't know what she's talking

 3 about here.

 4          But in general, if you have eligibility

 5 problems which typically occur on annual enrollment or

 6 can occur, it doesn't necessarily imply a denial.

 7      Q.  Well, first of all, eligibility problems can

 8 also arise when a new employee joins the company,

 9 right?

10      A.  That's right, hypothetically.

11      Q.  I'm sorry?

12      A.  I'm saying hypothetically it can occur.

13      Q.  So if a new employee, hypothetically, joins

14 the company and there is an error in enrolling that

15 person, that error can in fact cause the employee or

16 member of his or her family to be denied medical

17 services, can't it?

18      MR. KENT:  Objection, calls for speculation.

19 Anything's possible.

20      THE COURT:  I'm going to sustain the objection.

21 That isn't even what Ms. Watson said.  That is

22 speculative.  Move on.

23      MR. STRUMWASSER:  Well, I would like to be able to

24 ask this witness about what the natural consequences

25 are of enrollment problems.  That's --
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 1      THE COURT:  He just said the same thing, actually,

 2 that Ms. Watson said.  They get a call, and they check

 3 it, and they find out.  He just said that.  Move on.  I

 4 heard it.

 5      MR. STRUMWASSER:  Q.  Were you aware that

 6 Ms. Berkel also reported that service deteriorated

 7 following the outsourcing of eligibility to Accenture?

 8      A.  I -- I looked at a lot of information from

 9 Ms. Berkel.  I can't recall specific statements from

10 Ms. Berkel on eligibility at this point.

11      Q.  Take a look at your Exhibit 5265.  If you

12 don't have a copy, I have another one here.

13      A.  I do.  It's probably deep in the pile.

14      Q.  Take a look at Page 1945 when you get it,

15 specifically the May to September row.  You see where

16 she says that, "Group services member eligibility

17 removed from Cypress - deteriorating broker/group

18 service around eligibility issues"?  Is that consistent

19 with your understanding of what happened when it was

20 outsourced?

21      A.  I can't tie it to specific time frames.  Yes,

22 they had some service issues until they got all of the

23 documented special handling rules and business --

24 undocumented business rules documented.  But I believe

25 they recovered from that in a very quick manner.  So I
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 1 can't tie -- I'm not sure what her point was here and

 2 what it's referring to if it correlates at all to the

 3 transition.

 4      Q.  If it correlates to the transition?

 5      A.  I'm just saying I don't know specifically what

 6 she's implying here or what she's discussing in this

 7 bullet.

 8      Q.  You understand -- I'm sorry.  You understand

 9 this is in an entry designated "May-September 2006,"

10 right?

11      A.  On my copy, it's actually not printed.  But I

12 can see a chronology here, so I assume so.

13      Q.  And the second column, it talks about Cypress

14 layoffs, right?

15      THE COURT:  It's not printed on your copy?

16      MR. KENT:  I think what he's saying is there is no

17 year.

18      THE COURT:  There is no year.  It says May --

19      THE WITNESS:  I can see from the other buckets

20 that they're talking about 2006 now.

21      MR. STRUMWASSER:  Q.  And you see in the next

22 column there's a reference to the Cypress layoffs,

23 right?

24      A.  Yes.

25      Q.  And you're aware that among the groups laid
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 1 off in Cypress were the groups that had been doing the

 2 eligibility function that was transferred to Accenture,

 3 right?

 4      A.  I'm aware of layoffs, but this is not a

 5 surprising comment, if that's really what we're talking

 6 about or what she's inferring, since we know that they

 7 did have service issues.

 8      Q.  Let's just be a little orderly here.  You do

 9 know that there were Cypress layoffs associated with

10 the transfer of certain functions to Accenture, right?

11      MR. KENT:  Objection, the front part of it is

12 "let's be orderly"?

13      THE COURT:  Well, he was jumping a little ahead.

14          So try to keep the editorials to a minimum.

15          Could you reread the question back?

16      MR. STRUMWASSER:  Let me rephrase it without the

17 preamble.

18      Q.  You do know that there were Cypress layoffs

19 associated with the transfer of certain functions to

20 Accenture?

21      A.  I believe there were layoffs, yes.

22      Q.  And those layoffs occurred in the roughly

23 May-to-September period or at the beginning of that,

24 right?

25      A.  I don't recall those exact dates but, yes,
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 1 probably in third quarter of that year.

 2      Q.  And the statement in the third column, first

 3 bullet, "Group service" -- "Group services member

 4 eligibility removed from Cypress," that is the function

 5 that got outsourced to Accenture, correct?

 6      A.  I don't know what the group was called, but it

 7 was the people related to keying eligibility data.

 8      Q.  So you don't understand whether or not that is

 9 group services member eligibility people?

10      A.  It may.  I don't know if this statement

11 implies more than just eligibility keying.

12      Q.  Do you know of any other layoffs during this

13 period in Cypress that caused deterioration of

14 broker/employer group service around eligibility

15 issues?

16      A.  I believe there was some movement of functions

17 around customer service.  I don't know if that was in

18 group eligibility specifically.

19      Q.  So -- well, first of all, you have no basis to

20 disagree with what Ms. Berkel has said in this bullet,

21 right?

22      A.  No, I don't really have any basis to disagree

23 what she's saying here.  I just don't know the total

24 context of what she's doing here.

25      Q.  And Mr. McNabb, I understand you to be saying
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 1 that, at some point after this, that service recovered;

 2 is that right?

 3      MR. KENT:  I'm sorry, vague.  After Ms. --

 4      THE COURT:  After May-September 2006?

 5      MR. STRUMWASSER:  Yeah, after the service

 6 deterioration that's referred to here.

 7      MR. KENT:  Since the document is from, I think,

 8 2007.

 9      THE COURT:  Are you referring to after the

10 document or after May-September?

11      MR. STRUMWASSER:  No, of course not.  I'm

12 referring to the time to which this bullet is

13 designated.

14      THE COURT:  All right.

15      THE WITNESS:  Could you restate the question

16 again?

17          (Record read)

18      THE WITNESS:  Yes, I understand if we're talking

19 about the issues that were created from the transfer to

20 Accenture, I believe they recovered in a fairly -- I

21 believe they recovered in a fairly quick manner and

22 that I was satisfied.

23      MR. STRUMWASSER:  Q.  Would you agree, then, that

24 at the time of the transfer when the transfer first

25 occurred to Accenture, that there was a deterioration
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 1 of service from which they subsequently recovered?

 2      A.  Yes, if we define "deterioration of service"

 3 to be related to, you know, customers calling in with

 4 some issues.  I also testified that it's my belief some

 5 of these issues were actually happening.  And

 6 Ms. Watson testified that, under her definition of

 7 "high-touch," they were just correcting them a lot on

 8 the phone, even, you know, during that process.

 9          So I want to be clear, I don't know -- I can't

10 tell for sure if issues actually went down.  I just

11 know the interaction between group services and the

12 customer base changed, and that caused an increased

13 call volume.

14          And we do know that there was issues with the

15 eligibility keying piece in the early days.  So -- but

16 there were issues even prior to the transfer.  They

17 were just handling them in a different manner.

18      Q.  Well, they were handling them in a different

19 manner and they were getting resolved at a lower level,

20 right?

21      A.  Yes, they were handled in a different manner.

22 I don't know if I would agree with a lower level, but

23 it appeared to be a lot of what I interpret as a lot of

24 phone calls back and forth to get things right.

25      Q.  The high-touching, right?
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 1      A.  Yes.

 2      Q.  Now, do you have a definition of

 3 "deterioration of service" that would render what

 4 happened immediately after the transfer to Accenture as

 5 not a deterioration of service?

 6      A.  I'm not sure I understand your question.

 7      Q.  Yes.  I asked you previously whether you would

 8 agree that, at the time of the transfer, when the

 9 transfer first occurred at Accenture, that there was a

10 deterioration of service from which they subsequently

11 recovered.

12          And your answer started out:

13                         "Yes, if we define

14                    'deterioration of service'

15                    to be related to, you know,

16                    customers calling in with

17                    some issues.  I also

18                    testified..."

19          And then you go on to talk about other things.

20          And my question to you is do you define

21 "deterioration of service" in a manner that would not

22 include what was experienced upon the transfer of the

23 eligibility function to Accenture?

24      A.  I really don't know that I understand.  Let me

25 just repeat.  You're asking me do I have a definition



20768

 1 of service deterioration excluding Accenture?

 2      Q.  Let me ask it this way, Mr. McNabb.  The

 3 phenomenon, the things that we've been describing here

 4 I understand to satisfy the definition of deterioration

 5 of service.

 6      A.  Mm-hmm.

 7      Q.  Does it also satisfy your definition of

 8 deterioration of service?

 9      MR. KENT:  Objection, vague.  I'm not following

10 this.  I don't know.

11      THE COURT:  Do you understand?

12      THE WITNESS:  Yes.  Let me try to say something.

13          The fact that not all processes were well

14 documented, including special handling, I would say, in

15 my definition, which really has no bearing on what

16 their service level definitions were, but I believe

17 that caused some issues that I would say was a

18 deterioration of service, in my definition.  And/or at

19 a minimum, it caused some confusion with their employer

20 groups.  And I believe they highlighted that and

21 corrected that as they discovered those missing rules.

22      MR. STRUMWASSER:  Q.  So I think we're almost

23 there.  The what you referred to as confusion with

24 employer groups, that also led to deterioration of

25 service to the members, right?
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 1      A.  That part, I don't know that I have an opinion

 2 on because I didn't see any evidence at the member

 3 level.  I only heard testimony between the employer

 4 groups and group services.  I didn't see any direct

 5 relationship to the members or any causal factors to

 6 the members.

 7      Q.  Would you agree, then, that the

 8 deterioration of -- that the confusion with employer

 9 groups itself led to deterioration of service to the

10 employer groups?

11      A.  In my definition?  Yes.  But again, typically

12 that's a company-defined standard.  But in my

13 definition, by what we've described, it caused some --

14 if I can use the term -- maybe potential confusion out

15 there that they had to rectify.

16      Q.  Because it was causing a deterioration of

17 service, right?

18      A.  Yes.  Well, yes, by my definition.  But,

19 again, when you're doing this type of outsourcing, it's

20 not uncommon -- I believe I said this in my -- I can't

21 recall if I said it in my direct or in my report.

22          Any time you change a touch point with a

23 stakeholder like an employer group, this is somewhat of

24 a natural outcome.  It happens.  As hard as you try, it

25 happens.  So in my world and the work I do and why I
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 1 call it a decline, I would want to avoid it.  But it is

 2 a natural outcome of changing your touch points.

 3      MR. KENT:  Your Honor, if I could just interject

 4 for a second.  I should have brought this up before.

 5 Mr. McMahon has that --

 6      THE COURT:  Mr. McNabb?

 7      MR. KENT:  Mr. McNabb, he has that 5:40 flight

 8 today.  So we need to get him out of here a little

 9 early.  We're willing to adjust the lunch break so that

10 we can try as best we can to get this finished today.

11 But I wanted to raise that.

12      THE COURT:  Is there any hope?

13      MR. STRUMWASSER:  Of finishing?  No, there's no

14 hope of finishing him.  But we're happy to accommodate

15 his travel schedule.  And I'm happy to take a short

16 lunch, although I do think we need a certain amount of

17 time because we owe you a piece of paper.

18          (Discussion off the record)

19      THE COURT:  So we'll go back on the record.

20      MR. STRUMWASSER:  Q.  Mr. McNabb, these service

21 issues that attended the immediate transfer to

22 Accenture, do you know how long those issues persisted?

23      A.  It's my recollection that Ms. Watson testified

24 that some of them went into 2007.  But it was also my

25 recollection that they occurred as they discovered some
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 1 of the special handling rules.

 2          The order of magnitude went down, not that all

 3 issues went away overnight.

 4      Q.  What is the basis of your statement that the

 5 order of magnitude went down?

 6      A.  It's my understanding that they worked the

 7 process issues over time and worked with the employer

 8 groups over time and documented the missing rules and

 9 processes.

10      Q.  So you don't know when an order-of-magnitude

11 improvement was achieved, do you?

12      A.  By date, no.  But I have the understanding

13 that the issues didn't totally fade away.  But as they

14 renewed certain accounts and worked with different

15 employer groups, they worked through the issues, and

16 the issues were less over time.

17      Q.  Your understanding is that the root cause of

18 these issues was undocumented processes, right?

19      A.  And rules.

20      Q.  And rules?

21      A.  Yes.

22      Q.  So in order for the problems to go away, the

23 various contributory undocumented processes and rules

24 had to be identified and documented?

25      A.  Yes.  And I also think some of the issues were
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 1 related just to changing the touch point, the actual

 2 model of how you work with an employer group.

 3      Q.  And it was also necessary not only to identify

 4 and document the rule and process changes but also then

 5 to introduce those into the Accenture process, right?

 6      A.  Yes.

 7      Q.  And there was also some education of customers

 8 involved, right?

 9      A.  Yes.

10      Q.  And all of these things took time, right?

11      A.  Yes, overall.

12      Q.  So your impression was that there were special

13 handling rules that were not fully disclosed and

14 documented at the time of transition, right?

15      A.  Yes.

16      Q.  And you testified that having such

17 undocumented rules is a challenge for many health plans

18 today, right?

19      A.  Yes.  Throughout the industry.

20      Q.  That it's common to have these things, these

21 undocumented business rules?

22      A.  I would say it is common and the industry is

23 aware of it, trying to work through it.

24      Q.  And you said that, as time goes by, it is

25 expected that a manual-related process is not going to
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 1 be well documented, correct?

 2      A.  I don't know if I said exactly that.  I recall

 3 saying that processes, particularly older processes, as

 4 they evolve, don't always get updated in a timely

 5 manner.

 6      Q.  And you said, in particular, that a process

 7 that's been manual for ten years or more is also

 8 suspect.  Do you recall that?

 9      A.  Yeah, I may have said that.  But, yes, I do

10 believe old processes tend to not reflect all changes.

11      Q.  Now, you understand that the legacy PacifiCare

12 eligibility process has been a manual process for many

13 years, right?

14      A.  I do.

15      Q.  So it would be suspect for having many

16 undocumented business rules and special handling

17 processes?

18      A.  That's right.

19      Q.  And you even note in your report that the

20 legacy PacifiCare processes around eligibility had

21 non-uniform process and undocumented special

22 handling/business rules.  Do you remember saying that

23 in your report?

24      A.  Yes, I do.

25      Q.  Mr. McNabb, given the fact that PacifiCare's
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 1 eligibility processes had been manual for so long, it

 2 should have come as no surprise to United during the

 3 time of the Accenture transitioning that there would be

 4 non-uniform processes and undocumented special handling

 5 rules, right?

 6      MR. KENT:  Calls for speculation, no foundation.

 7      THE COURT:  Overruled.

 8      THE WITNESS:  I don't know if I can say yes or no

 9 to that question because I don't know what they were

10 thinking at the time.  However, they did have a project

11 which, if my memory serves me correctly, was

12 approximately a six- to eight-week project to go

13 through this documentation process.

14          So what I saw was they acknowledged the need

15 to do this and at least attempt to get all of that

16 documented.

17      MR. STRUMWASSER:  Q.  I want to be clear here.  My

18 prior question was not what did PacifiCare and United

19 actually know or think or suspect.  My question is

20 given your knowledge of the industry, given the widely

21 understood problems with old manual systems, should not

22 United and PacifiCare have expected that there would be

23 such non-uniform processes and undocumented special

24 handling rules?

25      MR. KENT:  Asked and answered.
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 1      THE COURT:  I'll allow it -- if you got the

 2 doubles in there.

 3      THE WITNESS:  Well, I'm not sure, but let me try.

 4          I believe my last answer, which is still true

 5 here -- I don't know what was in the minds of people,

 6 so I can't say yes or no what they were thinking.  I

 7 just know that -- the fact that they acknowledged the

 8 need to do it.

 9          What level of uncertainty did they have, I

10 don't know.  But the fact that they actually ran the

11 project to document it says that they had some

12 knowledge of needing to do this.  But the level of

13 awareness I can't tell you.  But -- that they had.

14          But they did acknowledge they needed to do it,

15 and they did it.

16      MR. STRUMWASSER:  Q.  Let's try to do it this way,

17 Mr. McNabb.  Let's say that Optimity is hired to

18 manage -- was hired in 2006 to manage the transition

19 from Cypress to Accenture.  Have you got that in mind?

20      A.  Yes.

21      Q.  You yourself at the beginning of this

22 process -- and let's say you knew that -- you had a

23 full understanding of the history of the PacifiCare

24 eligibility function.  Okay?  That is to say, you knew

25 that it was a process that had been manual for many
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 1 years.  Are you with me?

 2      A.  Yes.

 3      Q.  In that circumstance, you would have expected

 4 there to be non-uniform processes and undocumented

 5 special handling business rules, right?

 6      A.  In a hypothetical, I would have assumed that.

 7      Q.  If you had assigned the -- this transition job

 8 to one of your other principals, principal consultant,

 9 and said, "You run this show," and it turned out that

10 he or she didn't anticipate that there were non-uniform

11 processes and undocumented special handling business

12 rules, you wouldn't be satisfied with the performance

13 of that person, would you?

14      MR. KENT:  Objection, calls for speculation.

15      THE COURT:  Overruled.

16      THE WITNESS:  In a hypothetical, if your question

17 is that they didn't consider undocumented business

18 rules and special handling rules would I be unhappy, I

19 would.  The response I'm trying to say here is I have

20 no reason to believe they didn't assume that there were

21 undocumented business rules.  That's all I'm saying.

22          I believe that they did consider that.  I

23 can't say for sure, but they went through a process to

24 document that.

25      MR. STRUMWASSER:  Q.  But if in fact they knew
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 1 that there were going to be rules, but, hypothetically,

 2 again, they underestimated it causing service problems

 3 after implementation because they underestimated the

 4 extent to which there either were such rules or the

 5 extent to which the undocumented rules were going to

 6 impact the service, you would be disappointed with

 7 their performance, would you not?

 8      A.  No, I can't answer that question because you

 9 can't underestimate not getting an undocumented

10 business rule defined.  It's more of a binary issue.

11 Either you look for them and you do your darnedest to

12 find them -- but nobody knows -- I can't answer what I

13 don't see at the time.  That's my concern.

14          And they did go in.  They did ask the

15 questions.  And it's my understanding to Ms. Watson's

16 testimony, the people that had these in their heads

17 didn't fully disclose them.  I can't be upset with the

18 process that they attempted to do given that.  And I

19 would apply that to my own hypothetical.

20      Q.  Okay.  Now, you say that the people who were

21 handing over this function were not -- may not have

22 been forthcoming in revealing all the business rules

23 and special processes, right?

24      A.  That's my understanding.

25      Q.  And those people, they were the PacifiCare
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 1 employees who were told they were about to be laid off,

 2 correct?

 3      MR. KENT:  Objection, no foundation.

 4      THE COURT:  If you know.

 5      THE WITNESS:  I don't know.

 6      MR. STRUMWASSER:  Q.  We're talking about the

 7 people who actually were carrying out this function

 8 that was outsourced, right?

 9      A.  I'm sorry.  Restate that question again.

10      Q.  Sure.  For there to be any disruption in

11 service after the outsourcing because of undocumented

12 business rules, it would have been business rules

13 associated with the function that was outsourced,

14 right?

15      A.  Yes, I would agree with that.

16      Q.  And the people whom you would look to to tell

17 you what the rules were are the people who were doing

18 that function before outsourcing, right?

19      A.  Yes, I would agree with that.

20      Q.  So to the extent you're going to people and

21 saying -- on your way out the door -- withdrawn.

22          To the extent that you are going to people

23 asking them for business rules that they have in their

24 heads and not on paper so that it can be outsourced, an

25 outsourcing that will in fact cause those folks to be
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 1 laid off, you would expect some -- you, in doing this,

 2 would expect some reluctance to be entirely

 3 forthcoming, wouldn't you?

 4      MR. KENT:  Objection, this is not -- this is not

 5 appropriate for an expert.  I mean, this is just

 6 argument.

 7      THE COURT:  Well, it might be appropriate for an

 8 expert if you weren't asking whether he personally did,

 9 but as a standard problem in the industry is that

10 something that would concern --

11      MR. STRUMWASSER:  Great question.  I'm very happy

12 with that question.

13      THE COURT:  Standard of practice?  I mean it's

14 kind of --

15      THE WITNESS:  I don't know how to answer that

16 question.  Because there's a lot of variables to that.

17          Can I say I would be concerned of that

18 condition?  I also would say look at who's staying.

19 And you have to look at the proportion of who left,

20 who's staying.

21          It's my impression here not everybody left and

22 got laid off that should have had knowledge.  So I --

23 you know, a concern -- is it a little concern, a big

24 concern?  I have no way to accurately answer that.

25 You'd have to go into an environment and assess that
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 1 and make a judgment call.

 2          And, again, not knowing what were in the minds

 3 of United at the time coming in here, they certainly

 4 showed a process that showed -- that appears to show

 5 concern and the need to do this.

 6          So I have no reason to believe they didn't do

 7 their darnedest to get all these things vetted.

 8      MR. STRUMWASSER:  Q.  Mr. McNabb, you testified

 9 that you thought that they spent about six weeks on

10 documentation and requirements definition, right?

11      A.  If my memory is correct, it was around six to

12 eight weeks.

13      Q.  What evidence did you see of that fact?  What

14 did you look at?

15      A.  I believe it was Ms. Watson's testimony.  But

16 there may have been others.  I don't totally recall the

17 source of that.

18      Q.  Sitting here today, you recall seeing nothing

19 else that indicated how long they spent on the

20 documentation and requirements definition other than

21 Ms. Watson's testimony?

22      A.  The only thing I recall is that that's my

23 impression.  It could have been some other ancillary

24 testimony too.

25      Q.  You didn't examine any contemporaneous
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 1 documents involving that six-week period, six- to

 2 eight-week period, right?

 3      A.  Not that I recall.

 4      Q.  So you have no basis to evaluate the

 5 effectiveness or ineffectiveness of United's efforts to

 6 document these special handling procedures, correct?

 7      A.  I don't have an opinion on it.

 8      MR. STRUMWASSER:  If we can go a little bit past

 9 noon, I may be able to finish Accenture.  But we can

10 break now if you'd rather.

11      MR. KENT:  I'm -- I'm completely on the fence.

12 Happy to go another 10, 15 minutes.

13      THE COURT:  I would need a short break if we're

14 going to do that.

15      MR. STRUMWASSER:  Why don't we break then.

16      THE COURT:  1:30

17      MR. STRUMWASSER:  1:15, is that all right?

18      THE COURT:  Yes, yes.

19      MR. KENT:  And we're anticipating getting the

20 offer of proof and hopefully some estimates about how

21 long Mr. Strumwasser believes these things are going to

22 take.

23          And so that there's no question, our position

24 is this gentleman should be finished today, eight days

25 of this.
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 1      THE COURT:  I got it.

 2      MR. KENT:  Thank you.

 3          (Whereupon, the luncheon recess was

 4           taken at 11:50 o'clock a.m.)
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 1                     AFTERNOON SESSION

 2                         ---o0o--

 3          (Whereupon, all parties having been

 4           duly noted for the record, the

 5           proceedings resumed at 1:18 p.m.)

 6      THE COURT:  We're back on the record.

 7      MR. STRUMWASSER:  Your Honor, I have the offer of

 8 proof here.

 9      THE COURT:  Okay.  This is the original.

10      MR. STRUMWASSER:  I assume your Honor wants to

11 designate it with a number to go with the record.

12      THE COURT:  Yes, 1123.

13          (Department's Exhibit 1123 marked for

14           identification)

15      THE COURT:  That's the offer of proof re McNabb.

16          Do you want to take a minute to look at it?

17      MR. KENT:  Yes, if you could just give us a

18 minute.

19      THE COURT:  Of course I can.

20          (Discussion off the record)

21      THE COURT:  We'll go back on the record.

22          Mr. Strumwasser has filed 1123, which will go

23 with the record.

24          And I assume you want to be heard?

25      MR. KENT:  Yes, your Honor.  During the noon
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 1 break, Mr. Woo was good enough to run some simple

 2 numbers, and I think it puts in pretty good perspective

 3 where we are after eight-plus days or eight days --

 4 nearly eight days of cross-examination of Mr. McNabb.

 5          Mr. Boeving's report is approximately 10,000

 6 words.  We looked at words so there's no question about

 7 pagination, margins, or anything else -- 10,000 words.

 8 Mr. Velkei completed the cross-examination of

 9 Mr. Boeving, including re-cross, in about 420 pages of

10 transcript.

11          In contrast to that, Mr. McNabb's report is

12 about 6100 words, so about 60 percent the length of

13 Mr. Boeving's.  Nevertheless, as of this morning, we

14 are at Page 825 of the reporter's transcript, and we

15 probably did somewhere around 40, 50 pages this

16 morning.  So we are at a point where we are beyond

17 having spent twice as many pages of transcript in the

18 cross-examination of this witness.

19          On what has become virtually a daily -- on a

20 daily basis, counsel has been asked to move things

21 ahead, do things that would be helpful to the Court.

22 But this morning, we're in seemingly the same cycle of

23 not moving forward very fast.  So in terms of fairness,

24 in terms of warnings, in terms of understanding what

25 needed to be attended to and redirected, that just
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 1 hasn't happened.

 2          And the notion that this gentleman, who is

 3 coming out from Minneapolis, might have to come yet

 4 again just seems, if not unfair, then, I don't know

 5 what is.

 6          So we ask for an order that, we've got a

 7 couple more hours this afternoon, and that CDI complete

 8 its examination of Mr. McNabb.

 9      THE COURT:  I think you need to complete the

10 eligibility outsourcing.  I do see that there is some

11 method to the cross-examination, and I'll allow it.

12          But you need to be as direct as possible and

13 get it done as quickly as possible.  And I'm not going

14 to comment on the two different reports at this point.

15      MR. KENT:  Your Honor, one other thing, in terms

16 of how long Mr. McNabb can fairly anticipate being back

17 for further cross-examination?

18      THE COURT:  He just said two days.  I don't know

19 that it will take that long, but I'll hold him to it.

20          No more than two days you've got to get it

21 done -- unless something weird happens and...

22      MR. STRUMWASSER:  To be fair, I actually think we

23 don't need the full two days.  But one of the reasons

24 why I have asked for the full two days is because, to

25 be delicate about it, I don't want to create a set of
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 1 incentives in which the parties have an opportunity to

 2 limit the questioning by their conduct.  I don't know

 3 of any other way to put it than that.  At a point at

 4 which a witness knows how long he spends reading a

 5 document and --

 6      THE COURT:  And that was in my recognition of the

 7 situation.  It takes a while sometimes.  And who knows?

 8 Some big document that needs to be read -- we'll see

 9 what happens.

10      MR. KENT:  Just let me say, in terms of incentives

11 to slow this down, I have not had to really do much at

12 all to make this eight-day adventure go down a bunch of

13 blind allies.

14      THE COURT:  Let's not get into it.  That's it.

15          You get two days, and that's it.  Hopefully we

16 can get finished with this one subject today and even

17 begin another one and maybe one more.  So let's get the

18 show on the road.

19          All right.  Next question for Mr. McNabb.

20      MR. STRUMWASSER:  Thank you, your Honor.

21      CROSS-EXAMINATION BY MR. STRUMWASSER (resumed)

22      Q.  Good afternoon, Mr. McNabb.

23      A.  Good afternoon.

24      Q.  We were talking before lunch about Accenture.

25          After the transitioning of the functions that
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 1 were outsourced to Accenture, the legacy PacifiCare

 2 people on the eligibility team were laid off; is that

 3 correct?

 4      A.  The people aligned with eligibility input, I

 5 believe, were laid off.

 6      Q.  Did you review Ms. Watson's testimony to the

 7 effect that, had United retained some of that

 8 eligibility team for some period of time after

 9 Accenture outsourcing, they could have addressed some

10 of the issues that arose following the transition?

11      MR. KENT:  Again, are we talking about specific

12 testimony or are we paraphrasing?

13      MR. STRUMWASSER:  I can distribute a record, if

14 you'd like.

15      THE COURT:  All right.

16      MR. KENT:  That would be helpful.

17      MR. STRUMWASSER:  From Volume 151, I'm

18 distributing Pages 17700 to 17702.

19      Q.  Had you seen this passage in the testimony

20 before?

21      A.  I don't recall seeing this.

22      Q.  Now, if the problems with outsourcing to

23 Accenture had to do with special handling processes

24 that were undocumented, that means that there were

25 people who knew things that hadn't been written down,
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 1 right?

 2      A.  Yes, that was part of their daily -- or

 3 monthly routines.

 4      Q.  And specifically the people who knew things

 5 that hadn't been written down would have been the

 6 eligibility people who were actually doing it, right?

 7      MR. KENT:  Asked and answered.

 8      THE COURT:  I'll allow it.

 9      THE WITNESS:  I would assume that's what we're

10 talking about.  I didn't look at detailed procedures

11 and responsibilities.

12      MR. STRUMWASSER:  Q.  And so had some portion of

13 the eligibility folks been retained through the initial

14 period of Accenture involvement, do you have an opinion

15 as to whether or not that would in fact have been

16 helpful in avoiding some of the service issues that

17 were encountered?

18      A.  I have an opinion or I -- my opinion is that

19 the issues would have occurred, given the fact that the

20 transfer of responsibility had already taken place.

21          I don't see any evidence that they didn't

22 resolve issues when they arose.  And one thing that,

23 you know, looking at this, there's an assumption here.

24 There's an assumption here that, if you had kept them

25 here, the issues wouldn't have occurred.  And I just
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 1 don't see where that would have happened when the

 2 responsibility already transferred, I guess, is what

 3 I'm trying to say.

 4      Q.  When you say the issues would have occurred

 5 anyway, what you mean is the people in the Philippines

 6 would have discovered that they lacked some information

 7 that had not been adequately documented, right?

 8      A.  They -- yes, they lacked and they were

 9 actually processing transactions at that point in time.

10 And it's my understanding that the issues were surfaced

11 on the back side of that execution of that task.

12          So at the point of transfer to the

13 Philippines, keeping somebody in Cypress, I can't see

14 that that would have stopped the problem from

15 occurring.

16      Q.  I believe your prior testimony is that these

17 folks, these eligibility folks in Cypress, had

18 knowledge of the undocumented procedures, right?

19      A.  I have no reason to believe that they didn't.

20 So, yes, I believe that to be true.

21      Q.  And that the lack of access to the information

22 about those undocumented procedures was a contributing

23 cause of the service disruptions, right?

24      MR. KENT:  Service disruptions or deterioration?

25      MR. STRUMWASSER:  I'll take deterioration.
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 1      THE WITNESS:  Yes.  Service deterioration, though,

 2 is -- if there was a special handling rule, it's

 3 assuming that they're executing the transaction in a

 4 standard, non-special way.

 5          So the transaction was occurring based on what

 6 they thought was the correct information.  So the

 7 transaction actually was executed.

 8      MR. STRUMWASSER:  Q.  And so if there were people

 9 in Accenture in the Philippines who could have picked

10 up the phone and called somebody in Cypress, one of

11 these eligibility people, and asked questions, you

12 don't think that would have been any help at all?

13      A.  It's my opinion they wouldn't have known to

14 call because they were executing on a pre-defined

15 process.

16      Q.  Are you aware that there were people who were

17 calling PacifiCare regarding these issues and finding

18 out that the people who were their normal contacts were

19 no longer there to raise eligibility concerns?

20      A.  Yes.  I'm aware when they changed the customer

21 service touch points, they realigned the way they

22 interacted with the customer.  So their calling --

23 their calling-in point went to -- in the old model,

24 they would call a person.  In the new model, they

25 called a call center.  So, yes, their people changed.
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 1      Q.  Is it your testimony that, not being able to

 2 call even during this transition period their former

 3 contacts to help identify problems that were occurring

 4 would not have been of any value to PacifiCare in

 5 avoiding service deterioration?

 6      A.  I would be speculating on that issue because

 7 it's unclear to me what -- when the issue is or the

 8 complaint is "my person changed," as I said this

 9 morning, that happens regardless when you change a

10 touch point.

11          So it was unclear to me that they were upset

12 that they couldn't find their old person.  It was not

13 clear to me that there was any issue resolving the

14 issue once they did call in and resolve -- they had a

15 mechanism to resolve the issues when they did call in.

16      Q.  So you're unaware -- strike that.

17          First of all, your last answer began with "I

18 would be speculating on that issue."  So you have no

19 knowledge one way or the other whether or not being

20 able to call during the transition period their former

21 contacts to help identify problems that were arising

22 would or would not have been of aid to PacifiCare in

23 avoiding service deterioration?  You just don't know

24 one way or the other?

25      A.  Yes, primarily because I don't know the root
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 1 cause of the call-in complaint, if it was just "I miss

 2 my old person" or "I do have an issue, and I need it to

 3 get resolved."

 4          I didn't see any reason, when they did call

 5 in, they didn't get it resolved.  It seemed like the

 6 issue came from, "You changed my person.  And an issue

 7 did occur after the fact, and we had to fix it."

 8 That's the way I read it.

 9      Q.  But your answer is, "Yes, I would be

10 speculating.  I have no opinion"?  Right?

11      MR. KENT:  I thought Mr. Strumwasser said the

12 other day he wanted the witness to speculate.

13      THE COURT:  No, that isn't what he said just now.

14      MR. STRUMWASSER:  I'm just trying to clarify

15 whether we have an answer or not.

16      THE COURT:  He's just clarifying what he answered.

17      THE WITNESS:  Yes, with the level of data I'm

18 looking at, I don't know which issue it was causing the

19 complaint.  It's unclear to me the level of complaints

20 that came in, what it was related to, one or the other.

21      MR. STRUMWASSER:  Q.  Are you aware of any

22 customer dissatisfaction with the service that was

23 rendered by the call center that was the new touch

24 point when Accenture took over?

25      A.  I'm aware that there was discussions on people
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 1 who were concerned about it, the change in the model,

 2 yes.

 3      Q.  Are you aware that, in certain instances,

 4 people were only learning about eligibility and/or data

 5 entry errors and problems and non-entry via ordinary

 6 mail from the Philippines rather than telephone or more

 7 prompt method?

 8      MR. KENT:  Assumes facts not in evidence.

 9 Testimony was the opposite.

10      THE COURT:  I'd have to confess, I didn't think it

11 was -- that was the testimony.  But do you have it?

12      MR. STRUMWASSER:  My understanding is, yeah, that

13 there was testimony from Ms. Watson about how they were

14 mailing stuff back that previously had been going via

15 either fax or telephone or overnight express.

16      THE COURT:  Do you have that?

17      MR. STRUMWASSER:  I don't.  I'm surprised to hear

18 that there's a question about it.

19      MR. KENT:  My recollection is the testimony was

20 that the folks in the Philippines did not have direct

21 contact with external people -- lawyers, providers, so

22 forth.

23      MR. STRUMWASSER:  I think that helps, but my

24 question wasn't about folks in the Philippines.  My

25 question was about whoever it is that they were
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 1 calling, that the information -- that when there was

 2 essentially an input reject, it was proceeding from the

 3 Philippines by international mail rather than by more

 4 expeditious means.

 5      THE COURT:  Well, I need to see that.  I'm sorry.

 6      MR. STRUMWASSER:  Okay.

 7      THE COURT:  Move on, and then we can come back to

 8 it if you find it.

 9      MR. STRUMWASSER:  Yes.

10      Q.  Your report states that the lack of

11 standardization of eligibility forms at PacifiCare

12 created an unreasonably high enterprise risk, right?

13      A.  I remember discussing that.  I don't know if

14 those were my exact words.  Maybe I can...

15          I do believe...

16      MR. STRUMWASSER:  Hold on a second.  I don't think

17 there's a question pending.

18      THE COURT:  It's Page 7, second full sentence.

19      THE WITNESS:  I do see the words, yes.

20          Yes.  And my experience tells me, if you don't

21 get eligibility correct up front, it has a lot of

22 downstream impacts is the primary driver for that

23 statement.  It affects all downstream processes.

24      MR. STRUMWASSER:  Q.  And that's why you

25 conclude -- this enterprise risk is why you conclude
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 1 that moving these functions to Accenture was a good

 2 business decision?

 3      A.  It's one of the points.  It's also based on my

 4 experience that it's -- it is performed by a lot of

 5 clients right now.

 6          During this time frame, in this '05-'06 time

 7 frame, there was a big wake-up call for the industry

 8 around this as a best practice.  And two things: There

 9 was a push for outsourcing, but there was also a push

10 for standardization of forms and getting away from

11 special handling forms.

12          That was my realization at the time.  A lot of

13 clients I worked with were talking about this.

14      Q.  You can get away from -- or you can do

15 standardization of forms without outsourcing, right?

16      A.  Sure, yes, you can.

17      Q.  And I take it from your prior answer that, in

18 fact, for a health insurance company in late 2005, to

19 be using non-standard processes and doing it in-house

20 was not all that unusual?

21      A.  I can't -- you know, we're half -- the glass

22 is half full, half empty on that comment.  I saw a lot

23 of transition from non-standard.  So I can easily say

24 there were a lot of people doing non-standard processes

25 prior to that.  And people were trying to move away
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 1 from it.

 2      Q.  Do you have any knowledge whether or not

 3 PacifiCare, pre-acquisition, had plans to move to

 4 greater automation and standardization?

 5      MR. KENT:  In the eligibility area?

 6      MR. STRUMWASSER:  Yes.

 7      THE WITNESS:  I recall that I believe they were

 8 talking to ACS at the time.

 9      MR. STRUMWASSER:  Q.  On eligibility?

10      A.  I believe so.  Unless -- if I'm remembering

11 correctly.

12      Q.  Do you have the transcript that starts on

13 17681 in front of you?

14      THE COURT:  Looks like this (indicating).

15      THE WITNESS:  From yesterday?

16      THE COURT:  I think it's from today.

17      THE WITNESS:  Yes, I do.

18      MR. STRUMWASSER:  I actually would like for your

19 Honor to have it as well.

20      THE COURT:  If he can find a copy of it.

21      THE WITNESS:  I'm sure I can very quickly.

22          Yes.

23      THE COURT:  Okay.

24      MR. STRUMWASSER:  Q.  Okay.  So start reading on

25 17681, Line 3 and down to 17682, Line 13.
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 1          Mr. McNabb, you testified previously you

 2 didn't review these pages of transcript, so is it fair

 3 to say then that, from 17681 starting on Line 3 to

 4 17682 through Line 13, that you were unaware of any of

 5 that testimony, correct?

 6      A.  Yes, I don't think I've seen this before.

 7      Q.  And you hadn't received any kind of an account

 8 of that concern or --

 9      MR. KENT:  Objection, vague.

10      THE WITNESS:  I don't know what you mean by

11 "concern," but I don't recall the dialog specifically.

12      THE COURT:  It's not clear to me who "they" is.

13      MR. STRUMWASSER:  It's not clear to your Honor

14 what?

15      THE COURT:  Who "they" is.

16      MR. STRUMWASSER:  "They"?

17      THE COURT:  Yes.  "They sent it back to the

18 employer by mail."  Actually, it implies it's the San

19 Antonio office that did that.  But it's not clear.  I

20 mean, it's interesting how -- and that's sort of what I

21 remember at the time.  It wasn't Accenture that sent it

22 back by mail, right?

23      MR. STRUMWASSER:  Fair enough.  That is unclear.

24 And I may have been mistaken at that.  But the gist of

25 my point was after the transition --
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 1      THE COURT:  It took 15 days to get it back to the

 2 employer -- might have.

 3      MR. KENT:  "Might have," that's what she heard.

 4      THE COURT:  Yes.

 5      MR. STRUMWASSER:  Q.  Now, would retaining some of

 6 the legacy eligibility staff for a limited period after

 7 the Accenture outsourcing went live, would that have

 8 represented any enterprise risk to PacifiCare?

 9      A.  I don't know if I understand your question.

10 But if -- I'll try.

11      THE COURT:  Don't speculate if you don't

12 understand.

13      THE WITNESS:  I don't understand your question.

14      MR. STRUMWASSER:   Q.  Do you know any reason

15 other than cost why PacifiCare could not have retained

16 some subject matter experts from the legacy PacifiCare

17 staff for a limited transition period while the

18 transition to Accenture was taking place?

19      A.  Yes, I have an opinion.  My opinion is -- and

20 I don't know -- I didn't see anybody talk about this.

21 But when you look at this type of process, employer

22 groups enroll and update at various cycles in time.  It

23 is not a near-term, keep them on for a short period of

24 time, necessarily, when you see a problem.

25          It's my opinion that you have to go through a
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 1 complete 12-month cycle if you really wanted to make

 2 sure you covered all the ground.  So I don't know that

 3 all problems arise in a short-term period.  So that's

 4 my opinion.

 5      Q.  Do you know of any reason why they couldn't

 6 have retained some of those people for 12 months?

 7      A.  Well, I don't know what dialog they had on it,

 8 but I haven't seen anybody in the industry do such a

 9 thing.  What companies try to do is do as good a job as

10 they can possibly do on the documentation and then

11 migrate.

12          And at some point, they just say "We're moving

13 on, and we'll deal with it."  And so I even saw it in

14 some of the testimony that I just reviewed here.  They

15 felt like they had a rapid response team if issues

16 occurred.  So it -- when I look over it, it seemed

17 reasonable.

18          And so my issue is it should have been either

19 a 12-plus month keep them around, which is not very

20 efficient and may not even add to anything, or you do

21 cut them loose at the time and do as good a job during

22 that transition period as you can do.

23      Q.  When do you understand they had rapid response

24 team for the Accenture problems?

25      A.  I thought I read it in something just today.
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 1 Reviewing the testimony, there was a discussion of

 2 coming up with rapid response teams.  I don't know

 3 where I caught that.  Maybe I --

 4      Q.  I understand that.  But when do you understand

 5 rapid response teams were actually implemented?

 6      A.  This is what I recall just now was Ms. Watson

 7 was having a discussion with AJ Labuhn as to the

 8 timing.  I thought I read that he mentioned a rapid

 9 response team, or she did, in the questions, which I

10 took to mean post implementation.

11      Q.  Prior to today, did you have any understanding

12 that there were rapid response teams in place when

13 Accenture went live?

14      A.  I don't recall.  I just recall refreshing my

15 memory on some of the stuff maybe today.

16      Q.  Now, you said that -- you made a reference to

17 industry practice.  As a general proposition, not just

18 limited to eligibility, have you seen in the health

19 insurance industry that, when a new process or

20 contractor or procedure is implemented, that people are

21 maintained -- legacy staff is maintained for a

22 transition period?

23      A.  Let me be specific.  In some cases, management

24 or certain people are retained.  Not everybody in a

25 process goes away.
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 1          And the analogy I'll use here is not everyone

 2 went away with Ms. Watson either.  Ms. Watson stayed as

 3 well.  So when you define it that way, not everybody

 4 goes away.  It's -- you have people that do, but you

 5 know, in typical situations, you have management that

 6 does stay going forward and takes responsibility for

 7 those questions.

 8      Q.  You're not familiar with instances in which

 9 they have maintained non-managerial subject matter

10 experts?

11      A.  What I'm thinking about as I speak from my

12 experience is when you outsource claims.  And in my

13 experience, moving claims to an outsourcer, I have not

14 seen lower level individuals maintained.  If they

15 didn't transfer them to a different function, I don't

16 see them stay behind.  So that is my experience.

17      Q.  Were you aware that, before the Accenture

18 outsourcing occurred, Ms. Watson expressed concerns

19 about eliminating the entirety of the eligibility team

20 to United -- expressed to United about eliminating the

21 entirety of the eligibility team?

22      MR. KENT:  Is that paraphrasing or is that

23 specific testimony?

24      MR. STRUMWASSER:  I'm asking what his knowledge

25 is.



20802

 1      THE COURT:  Will you read the question, please?

 2          (Record read)

 3      MR. KENT:  Assumes facts not evidence.

 4      THE COURT:  Overruled.

 5      THE WITNESS:  I am aware that there was a

 6 discussion, I believe, with Mr. Labuhn.  I don't

 7 remember exactly how she phrased it, but I believe they

 8 had a discussion regarding timing.

 9      MR. STRUMWASSER:  Q.  And is it your understanding

10 that Mr. Labuhn replied that, "We've done this before.

11 We do integration.  There will be bumps in the road,

12 but we'll get through it"?

13      A.  I believe that was the general response.  I

14 don't recall the specific words.

15      Q.  Mr. McNabb, is it your opinion that United

16 management appropriately handled the outsourcing of

17 eligibility to Accenture?

18      A.  Yes, it is my opinion that United

19 appropriately handled it.  My sole issue was with

20 certain PacifiCare people for not fully disclosing

21 special handling rules and undocumented business rules.

22      Q.  And that would be the eligibility staff?

23      A.  Yes.  And perhaps more broadly -- I don't know

24 the answer to this -- within group services or I forget

25 what they called themselves officially.
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 1      Q.  So your view is that mistakes were made, but

 2 they were attributable to the legacy PacifiCare staff?

 3      A.  That's my understanding.  And I felt like

 4 United did -- went through all the appropriate steps as

 5 part of the transition.  And then my experience tells

 6 me it is best to move on.

 7          They had quality issues pre-transition, and I

 8 believe there was, again, urgency to move on and

 9 standardize forms for the benefit, long-term, to the

10 group.  And my experience tells me in some cases it's

11 best to just push forward and resolve those issues.

12      Q.  You can go ahead and standardize forms without

13 cutting off people with institutional knowledge, right?

14 Those are independent decisions, right?

15      A.  Yes, they're independent decisions.  However,

16 there were, again, other -- I'll add this to the last

17 response.  There were quality issues, but there were --

18 companies today think in some cases one of the benefits

19 of outsourcing processes is it gives you a better sense

20 of standardization.

21          So I don't know how to totally frame that for

22 you but Accenture did not have the capability to

23 deviate on processes like an in-house staff person

24 might.

25          And I am speculating now, but that is -- when
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 1 I talk to my clients, you do get perhaps a higher

 2 quality on standardization when you outsource.  And you

 3 can contractually bound that company for those

 4 practices.

 5      Q.  Just to be clear here, just as you've said it

 6 is possible to standardize on forms without cutting off

 7 legacy subject matter experts, it is also possible to

 8 outsource without cutting off legacy subject matter

 9 experts, correct?

10      MR. KENT:  Calls for speculation.  Anything's

11 possible.

12      THE COURT:  I assume you meant "possible" not in

13 the extreme sense, but --

14      MR. STRUMWASSER:  Yeah.  It's possible within the

15 industry.  It's possible within what -- an integration

16 process.

17      THE COURT:  I'll allow it.

18      THE WITNESS:  Yes, I would say it's possible to do

19 either.

20      MR. STRUMWASSER:  Q.  So as far as you're

21 concerned, the non-legacy -- the non-PLHIC legacy

22 United management made no mistakes with respect to the

23 Accenture outsourcing?

24      A.  I don't know that I could say that they didn't

25 make any mistakes.  I reviewed the process, the
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 1 approach they took, and I felt comfortable.  It was an

 2 appropriate -- an appropriate approach to the

 3 transition.

 4      Q.  And as far as you're concerned, non-PacifiCare

 5 legacy United managers shared none of the

 6 responsibility for the service degradation that

 7 occurred immediately after the outsourcing was

 8 implemented?

 9      A.  Post implementation, I don't know if I could

10 answer that question because I don't know

11 specifically -- part of the customer service change in

12 the model was moving functions around.  And I believe,

13 for example, case installation went to a United

14 facility or it went to a different facility.

15          I would say they had responsibility in the

16 post implementation phase.  I just can't tell what you

17 the root cause issues were in post implementation.

18      Q.  So you don't know?

19      A.  Not in the post implementation.

20      Q.  But they bear no responsibility for any of the

21 decisions that were made pre-implementation --

22      MR. KENT:  Asked and answered -- sorry.

23      MR. STRUMWASSER:  Q.  -- to the extent that those

24 decisions contributed to the service degradation?

25      MR. KENT:  Asked and answered.  This very question
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 1 this gentleman, just two or three questions ago,

 2 responded to.

 3      THE COURT:  Repeat the question.

 4          (Record read)

 5      THE COURT:  He said, basically, that's right.

 6      MR. KENT:  But he said he couldn't say

 7 categorically.

 8      MR. STRUMWASSER:  He said he couldn't say

 9 categorically without respect to time.  When I asked

10 him more specifically, he said he has no opinion as to

11 the post implementation responsibility.

12          Now I'm asking pre-implementation.

13      THE COURT:  All right.  I'll allow it.

14      THE WITNESS:  Could you restate the question,

15 please.

16          (Record read)

17      MR. STRUMWASSER:  Q.  "They" being non-PacifiCare

18 legacy United executives.

19      A.  Yes, I'm saying that I don't see any issue

20 with the approach that I saw United take

21 pre-implementation.

22          I also said I didn't see -- or saw -- I'm not

23 saying that they were error free, but I didn't see

24 anything that concerned me.

25      Q.  Mr. McNabb, you also said in your report that
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 1 high-touch doesn't necessarily equate with high quality

 2 service, right?

 3      A.  Yes, I did.

 4      Q.  Would you agree that it is reasonable for a

 5 customer who has been given high-touch service for many

 6 years to expect that that type of service would

 7 continue until they're notified otherwise?

 8      MR. KENT:  Objection, relevance.  We're now being

 9 accused of committing sins based on not meeting

10 expectations?

11      THE COURT:  I have to say, I don't get the point

12 of that.  What difference does it make?

13      MR. STRUMWASSER:  There's a bunch of stuff here

14 about going from a high-touch model to a non-high-touch

15 model.  And I'm now saying, independent of that, even

16 if that was a good decision, isn't it reasonable for

17 the customer to expect that he or she is going to get

18 notice of that change before it's implemented?

19      THE COURT:  All right.  I'll allow it.

20          We need to take a short break.

21      THE WITNESS:  Okay.  Answer first?

22      THE COURT:  Yes.

23      THE WITNESS:  Okay.  I am -- I can't answer that

24 question because I don't know specifically what

25 communications did and did not happen.  I am aware
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 1 there was dialog about it and the change from the

 2 service model.  But I can't tell you if it was, again,

 3 the complaints related to just the change of the model

 4 or if somebody did something in error.  It was not

 5 clear to me.

 6      MR. STRUMWASSER:  Q.  But that wasn't my question.

 7 Please, just -- all I asked you was whether it is

 8 reasonable for a customer to expect notice.  I'm not

 9 asking you whether that happened or not.  I'm asking

10 you whether that would be a reasonable expectation.

11      A.  In a hypothetical, I have no reason to believe

12 somebody shouldn't be noticed of a change.  So I can

13 say in a hypothetical, yes, that's reasonable.

14      MR. STRUMWASSER:  Thank you, your Honor.

15      THE COURT:  Okay.  Let's just take a quick break.

16          (Recess taken)

17      THE COURT:  All right.  Go back on the record.

18      MR. KENT:  Before we jump back in, we wanted to

19 close the loop on scheduling.

20      THE COURT:  Okay.

21          (Discussion off the record)

22      MR. STRUMWASSER:  Q.  Mr. McNabb, your last answer

23 before we broke was as a hypothetical matter, if you're

24 going to go off of a high-touch model to something less

25 touchy, that it would be reasonable to give people --
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 1 give the customers notice, right?

 2      A.  Yes, I believe that.

 3      Q.  So now I'd like to take that away from the

 4 hypothetical and ask you whether it would have been

 5 reasonable -- not whether it happened but whether it

 6 would have been reasonable for PacifiCare/United to

 7 give the PacifiCare, the PLHIC customers notice that

 8 they were not going to have a high-touch model anymore?

 9      THE WITNESS:  Would you read the question back,

10 please.

11          (Record read)

12      THE WITNESS:  Yes, can I say it would have been

13 reasonable.  I don't know the specifics of what

14 communications did or did not happen here.  But under

15 the heading of "reasonableness," that is -- I have no

16 issue with reasonableness.

17      MR. STRUMWASSER:  Q.  Okay.  And so -- and that is

18 the question I asked you.

19          So would you agree, then, that PacifiCare

20 should have advised these customers that the person

21 they were accustomed to communicating with on

22 eligibility matters was no longer going to be there?

23      MR. KENT:  Objection, relevance.

24      THE COURT:  I'll allow it.

25      THE WITNESS:  I am now speculating, but if we use
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 1 the term "reasonable," is it reasonable to communicate

 2 certain things of that nature?  I have no problem

 3 saying that's reasonable, if that's the question.

 4      MR. STRUMWASSER:  Q.  First of all, I wasn't

 5 asking you to speculate because I was asking you your

 6 opinion.  Either you have an opinion or you don't, but

 7 which state that is you know.

 8          So I'm asking you now, in your opinion, should

 9 PacifiCare have told its customers that the people whom

10 those customers were accustomed to communicating with

11 on eligibility issues were no longer going to be there?

12      THE COURT:  You mean the employees?

13      MR. STRUMWASSER:  Well, the employers.  Yeah, the

14 employers, the customers.  That's the --

15      THE COURT:  I don't think so.

16      MR. STRUMWASSER:  I'm sorry.  Yes.

17      Q.  Should they have told PacifiCare's customers,

18 namely the groups --

19      THE COURT:  Right.

20      MR. STRUMWASSER:  Q.  -- that the PacifiCare

21 employees that they were used to communicating with

22 were not going to be there anymore?

23      A.  No, I can't answer that because I don't have

24 enough specific information of the environment.  And

25 I have a specific philosophy on these types of issues
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 1 that they get to pick their customer service approach.

 2 And it's unclear if it should have been disruptive or

 3 not, to me.

 4          So the fact that somebody else answered the

 5 phone on a given day -- and I really don't know what

 6 level of communications happened -- I don't know that

 7 that should have been a disruptive matter is my --

 8 would be my opinion on that.

 9      Q.  You said that you have a personal philosophy

10 that they get to pick their customer service approach.

11 Who is "they"?

12      A.  "They" would have been the PacifiCare/United

13 people get to define that customer service approach and

14 how they go about it.  I mean, I don't have an opinion

15 on that.

16      Q.  You understand, Mr. McNabb, the questions I've

17 been asking you about going off of this high-touch

18 model, questions from just before the break until now,

19 have not been whether they should go off the high-touch

20 model but how it should be implemented if they're going

21 to.  Have you understood that?

22      A.  Yes, I think for the most part.

23      Q.  Then PacifiCare's right to define the model

24 for themselves isn't really relevant to what kind of

25 notice they should be giving the customers having made
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 1 a decision, right?

 2      MR. KENT:  Objection, relevance.  There is no

 3 allegation around notice or lack of notice having to do

 4 with eligibility.  I'm pretty sure there aren't any

 5 insurance-related standards for that.  We seem to be

 6 way down and far afield.

 7      THE COURT:  What's the relevancy?

 8      MR. STRUMWASSER:  The question is whether or not

 9 the disruptions, the deterioration of customer service

10 was a function of the way in which it was executed and

11 whether or not that deterioration could have been

12 ameliorated by a number of the measures we've talked

13 about, including telling the customers that the person

14 whom they were used to communicating with was no longer

15 going to be there.

16      THE COURT:  But Mr. Kent's point is what

17 allegation does that go to?

18      MR. STRUMWASSER:  It goes to all of the

19 allegations to which the customer service evidenced

20 throughout this case, from Mr. Sing through Ms. Watson

21 through all of the witnesses who have testified about

22 the absence of a call center, about the absence of a --

23 inability to get their complaints resolved, the

24 evidence about eligibility errors -- there's been a lot

25 of it.  That's what it goes to.
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 1      MR. KENT:  There's no allegation in this case

 2 about good customer service, bad customer service.

 3 There is no Insurance Code statute or regulation --

 4      THE COURT:  All right.  Without getting into

 5 argument now, actually, I assume what you're trying to

 6 do it establish that it was a business practice; is

 7 that correct?

 8      MR. STRUMWASSER:  That is certainly one of the

 9 things I'm trying to assume.

10      THE COURT:  For that purpose, I'll allow it.  I

11 understand your argument.  At the end, you get to make

12 it.

13      THE WITNESS:  If you could reread the question

14 again, please?

15          (Record read)

16      THE WITNESS:  Sorry.  Read it one more time.

17      THE COURT:  Do you need that reworded?

18      THE WITNESS:  (Nods head affirmatively)

19      THE COURT:  I think maybe he needs you to reword

20 it.  It's standing alone after all the colloquy.

21      MR. STRUMWASSER:  Got it.

22      Q.  So I had been asking you about whether or not

23 they should have given PacifiCare customers notice that

24 the PacifiCare employee was going to change or was not

25 going to be there anymore.
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 1          And your answer -- you made a number of points

 2 in your answer.  One of them was that they are entitled

 3 to pick their service model.  And I was just asking you

 4 whether you agree that their right to pick the service

 5 model is separate from the question of, once they

 6 picked it, if it involves changing the touch point,

 7 they should give their customers notice they're

 8 changing the touch point?

 9      A.  Yes.  I think they're two separate questions.

10 But I can agree that they should give notice.

11          Due to the fact that it's my impression that

12 just the fact that somebody answered the phone that's

13 not the normal person, I saw no evidence that that

14 should have been a cause for concern.

15          And, again, just to repeat another fact or

16 something I said earlier, I don't know that I

17 understand -- that people understand the total root

18 cause of the complaints here.  So I can't really get

19 down to if that would have helped or not.

20      Q.  And I appreciate your distinguishing between

21 telling them that a specific person may not be there or

22 not.

23          But my question was intended -- and it's my

24 fault for not having been clearer.  My specific

25 question was intended to be broader than that.



20815

 1          My question was should they have told the

 2 customers, "The guy that you're used to calling, he's

 3 not going to be there.  And nobody's going to pick up

 4 the phone.  There's not going to be a customer service

 5 or an enrollment office in the United States"?

 6      A.  No, I don't see any reason to say that.  And I

 7 don't know that I -- everything you just said there was

 8 true.  The fact that you said "an enrollment office in

 9 the United States," I don't know that that was the case

10 at all.

11      Q.  That there were going to be no -- not just

12 their familiar face and voice but that there were going

13 to be no PacifiCare enrollment personnel in Cypress.

14      MR. KENT:  Misstates the record.

15      THE COURT:  I don't know.  But that's a different

16 question.

17      MR. STRUMWASSER:  I'll take that one, then.

18      THE COURT:  I'll allow it.

19      MR. STRUMWASSER:  Q.  But I will adjust it to make

20 sure that it's clear.

21          No person in a class that would ordinarily

22 answer the phones that they were used to calling.

23      MR. KENT:  That's vague.  I mean, are we talking

24 about that the phones got answered in the

25 Philippines -- which is not right, or that the
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 1 people -- maybe some of the people who picked up the

 2 phone changed in Cypress?

 3      MR. STRUMWASSER:  No, no.  That codicil was

 4 intended to exclude Ms. Watson.

 5          In other words, the fact that there may still

 6 be -- a vice president for customer service may still

 7 be there.  But the people whose job it was in Cypress

 8 to handle enrollment, the people who were used to

 9 answering the phone numbers that these customers were

10 calling were not going to be there anymore, none of

11 them, not just the one guy, but none of them.

12      THE COURT:  Are you talking about employers?

13      MR. STRUMWASSER:  Employees -- I'm talking about

14 employers calling PacifiCare with enrollment issues.

15      THE COURT:  Okay.

16      MR. KENT:  Assumes facts not in evidence.

17      THE COURT:  Do you understand the question?

18          You want to try it one more time?

19      MR. STRUMWASSER:  Sure.

20      THE WITNESS:  Try one more time.

21      MR. STRUMWASSER:  Q.  In your opinion, should

22 PacifiCare have advised its customers -- and by

23 "customers" we mean principally employers but also

24 brokers and other people who were relying on the

25 high-touch model and their ability to call somebody in
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 1 Cypress with an enrollment issue, should they have told

 2 those people, "Not only is, you know, Sally, the person

 3 you're used -- your person on eligibility not going to

 4 be there, but that office isn't going to be there, and

 5 that phone isn't going to be answered by an eligibility

 6 person"?  Should they have told them that, in your

 7 opinion?

 8      MR. KENT:  Objection, vague.

 9      THE COURT:  I'll allow it.

10      THE WITNESS:  No, I can't say, in my opinion, they

11 should have told them because what you're really

12 talking about is, when they called in, just a different

13 person picked up the phone.

14          I believe calls were still going to people in

15 the U.S., may not have been the one person they were

16 used to answering, but in my experience, in business

17 today, that doesn't -- that alone does not necessitate

18 calling a client and telling them of a change -- as we

19 frame it that way.

20      MR. STRUMWASSER:  Q.  And is your understanding of

21 the person whom they could call after this transition

22 took place, that is to say, right after the work went

23 to Accenture, that the person whom they could call

24 would be able to give the customer the same level of

25 service that they were used to getting from
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 1 PacifiCare's eligibility staff?

 2      THE WITNESS:  Could you read that question again,

 3 just to make sure I understood the front end?

 4          (Record read)

 5      THE WITNESS:  Yes.  Other than the disruptions we

 6 talked about, my impression would be the standard of

 7 service should have been held the -- you know, should

 8 have been similar.

 9          But I also want to say as part of that

10 response, the procedures around that call may have

11 changed, one being that maybe, "You're going to have to

12 fix the error and resubmit it again," versus somebody

13 within PacifiCare fixing the error.  So there's some

14 process changes implied in that response.

15      MR. STRUMWASSER:  Q.  And the process changes

16 should have been communicated to the customers, right?

17      A.  Well, I'm assuming that, when an issue was

18 called in, that was communicated to them, that that

19 would be the new approach.

20      Q.  That wasn't my question.  It should be

21 communicated, correct?

22      THE COURT:  Before.

23      MR. STRUMWASSER:  Q.  Before it happens, right?

24      A.  No, I can't say that just as a blanket

25 statement.  No, I can't.
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 1      MR. STRUMWASSER:  Your Honor, I have now concluded

 2 the Accenture portion.  I'm happy to move on but with

 3 the internal weather and stuff and his trip -- whatever

 4 you want the do.

 5      MR. KENT:  I'm again on the fence.  I'm happy to

 6 go another ten minutes or so or call it a day.

 7      THE COURT:  Sure.  What are you starting, though,

 8 with RIMS?

 9      MR. STRUMWASSER:  I'm going to start with EPDE.

10      THE COURT:  You want ten minutes of EPDE?

11      MR. KENT:  I love EPDE, but I'm not sure --

12      THE COURT:  I think you just fell off the fence.

13          Why don't we just take this up next time we're

14 here.  And we're coming back Tuesday at 10:00, correct?

15      MR. KENT:  With Dr. Kessler.

16      THE COURT:  With Dr. Kessler.

17          (Whereupon, the proceedings recessed

18           at 3:51 o'clock p.m.)

19

20

21

22

23

24

25
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 1 STATE OF CALIFORNIA     )

                        )   ss.

 2 COUNTY OF MARIN         )

 3          I, DEBORAH FUQUA, a Certified Shorthand

 4 Reporter of the State of California, duly authorized to

 5 administer oaths pursuant to Section 8211 of the

 6 California Code of Civil Procedure, do hereby certify

 7 that the foregoing proceedings were reported by me, a

 8 disinterested person, and thereafter transcribed under

 9 my direction into typewriting and is a true and correct

10 transcription of said proceedings.

11          I further certify that I am not of counsel or

12 attorney for either or any of the parties in the

13 foregoing proceeding and caption named, nor in any way

14 interested in the outcome of the cause named in said

15 caption.
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17

18
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21

22

23

24

25
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 1 Tuesday, August 30, 2011            10:05 o'clock a.m.

 2                         ---o0o---

 3                   P R O C E E D I N G S

 4      THE COURT:  This is on the record.  This is before

 5 the Insurance Commissioner of the State of California

 6 in the matter of PacifiCare Life and Health Insurance

 7 Company.  This is OAH Case No. 2009061395, Agency No.

 8 UPA, 2007-00004.  Today's date is August 30th, 2011.

 9          Counsel are present.  Respondent is present in

10 the person of Ms. Knous.

11          And we're going to call a new witness?

12      MR. VELKEI:  Yes, your Honor.

13      THE COURT:  All right.

14      MR. VELKEI:  Respondent would like to call

15 Dr. Daniel Kessler to the stand.

16      THE COURT:  All right.  Dr. Kessler.

17          (Witness sworn)

18                      DANIEL KESSLER,

19          called as a witness by the Respondent,

20          having been first duly sworn, was

21          examined and testified as hereinafter

22          set forth:

23      THE COURT:  Please be seated.  Please state your

24 first and last name and spell them both for the record.

25      THE WITNESS:  Daniel Kessler, K-E-S-S-L-E-R.
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 1      THE COURT:  Thank you.

 2             DIRECT EXAMINATION BY MR. VELKEI

 3      MR. VELKEI:  Q.  Good morning, Dr. Kessler.  How

 4 are you today?

 5      A.  Good.

 6      Q.  And what is your occupation, sir?

 7      A.  I'm a professor at Stanford University.

 8      Q.  How long have you been at Stanford University?

 9      A.  Since 1994.

10      Q.  What positions at the University do you

11 currently hold, Dr. Kessler?

12      A.  I'm a professor at the business school, senior

13 fellow at the Hoover Institution, a professor in the

14 law school, and professor by courtesy in the medical

15 school.

16      Q.  What does a senior fellow at the Hoover

17 Institution do, sir?

18      A.  We work on policy issues and carry out

19 research.  It's a position similar to a tenured faculty

20 member in a department.

21      Q.  Do you have a specialty at Stanford?

22      A.  Yes.

23      Q.  What would that be?

24      A.  Health economics.

25      Q.  How long have you had that specialty, sir?
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 1      A.  Since I got my Ph.D., in 1994.

 2      MR. VELKEI:  I'd like to, if I could, mark for

 3 identification your report in this matter.

 4          I guess 5621, your Honor.

 5      THE COURT:  It is.

 6      THE COURT:  All right.  Dr. Kessler's expert

 7 report will be marked as Exhibit 5621.

 8          (Respondent's Exhibit 5621 marked for

 9           identification)

10      MR. VELKEI:  Q.  Dr. Kessler, why don't you just

11 take a moment to look over what's been marked for

12 identification as 5621, and let me know when you're

13 done.

14          Do you recognize 5621, sir?

15      A.  Yes.

16      Q.  Is this a copy of your report in this matter?

17      A.  Yes.

18      Q.  If we could turn to Appendix A of your report.

19 Do you have that in front of you, sir?

20      A.  Yes.

21      Q.  Is this a true and correct copy of your

22 curriculum vitae?

23      A.  Yes.

24      Q.  Focusing on the economic theory of deterrence,

25 sir, are you familiar with the principal theorists in
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 1 this area?

 2      A.  Yes.

 3      Q.  Who would those be?

 4      A.  Gary Becker, who wrote the seminal paper on

 5 the topic in -- I think it was 1968.  Other important

 6 people in this area are Mitch Polinsky, Professor Mitch

 7 Polinsky, Professor Steven Shavell.

 8      Q.  Where is Dr. Becker located?

 9      A.  Dr. Becker is a professor at the University of

10 Chicago and a senior fellow at the Hoover Institution.

11      Q.  So he is a colleague of yours?

12      A.  Yes.

13      Q.  How about Dr. Polinsky, where is he located?

14      A.  Dr. Polinsky is a professor at Stanford Law

15 School.

16      Q.  Now, Dr. Kessler, have you studied in the area

17 of economic deterrence?

18      A.  Yes.

19      Q.  How long have you done so, sir?

20      A.  Well, starting with my Ph.D. thesis, and in

21 law school I took law and economics and wrote parts of

22 my Ph.D. thesis on the economics of deterrence.

23      Q.  So fair to say that it's been somewhere

24 between 15 and 20 years that you've been studying in

25 this area?
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 1      A.  Yes.

 2      Q.  Are you actually published in the field, sir?

 3      A.  Yes.

 4      Q.  Roughly how many articles have you written in

 5 the area of economic deterrence theory?

 6      A.  Gosh, I don't know.  Maybe 10.

 7      Q.  Focusing if we can for just a moment on your

 8 experience as a testifying expert, Dr. Kessler, do you

 9 testify in procedures like this for a living?

10      A.  No.

11      Q.  How many times have you actually testified in

12 a formal proceeding such as this as an expert?

13      MR. STRUMWASSER:  Can we have the definition of

14 "formal proceeding"?

15      THE COURT:  As opposed to a deposition or

16 something like that?

17      MR. VELKEI:  That's correct, your Honor.

18      THE COURT:  All right.  I'll allow it.

19      THE WITNESS:  As opposed to a deposition, once or

20 twice.

21      MR. VELKEI:  Okay.  I'd like to mark as exhibit

22 next in order 5622, which is a slide deck that was

23 prepared by Dr. Kessler in connection with his

24 testimony today.

25          (Respondent's Exhibit 5622 marked for
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 1           identification)

 2      MR. VELKEI:  Q.  Dr. Kessler, do you recognize

 3 Exhibit 5622?

 4      A.  Yes.

 5      Q.  And can you tell us what's reflected in

 6 Exhibit 5622?

 7      A.  These are the slides that I prepared for

 8 presentation as part of my direct testimony today.

 9      Q.  And if we could focus on the first slide, the

10 scope of your assignment, does Slide 1 of 5622

11 accurately reflect the scope of your assignment in this

12 matter, sir?

13      A.  Yes.

14      Q.  Now, it says, "Within the context of

15 Dr. Zaretsky's testimony," and there are two issues

16 that you are addressing.  What do you mean "within the

17 context of Dr. Zaretsky's testimony," sir?

18      A.  I mean in light of Dr. Zaretsky's written and

19 oral testimony, I was asked to answer these two

20 questions as part of my assignment in this matter.

21      MR. VELKEI:  Okay.  Chuck, if we could turn to the

22 next slide.

23      Q.  I'd like you to take a moment to look at

24 Slide 2, which is labeled summary of your opinions.

25 And Dr. Kessler, my first question is really, does this
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 1 fairly reflect your main conclusions in this matter,

 2 sir?

 3      A.  Yes.

 4      Q.  I'd like to focus, if we can, on the first

 5 subject matter, which is, "According to economic

 6 principles, no penalty is appropriate in this case."

 7 And I'd like to, if possible, start where we left off

 8 with Dr. Zaretsky.

 9          Have you read Dr. Zaretsky's written testimony

10 in this case, Dr. Kessler?

11      A.  Yes.

12      Q.  And how about his testimony in court before

13 Judge Astle?

14      A.  I reviewed the transcript.

15      Q.  I'd like to put up on the board for you

16 Dr. Zaretsky's formula.

17          F is greater than G divided by P.

18          What do you understand that to mean, sir?

19      A.  I understand that to mean that the fine should

20 be greater than the gain divided by the probability of

21 detection.

22      Q.  Now, this formula was offered, sir, to

23 establish a minimum penalty under a theory of complete

24 deterrence.  Have you ever encountered this formula

25 before?
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 1      A.  No.

 2      Q.  Is it grounded in economic theories of

 3 deterrence?

 4      A.  No.

 5      Q.  So focus then, if we can, on what the proper

 6 formula for calculating the penalty under the theories

 7 of economic deterrence is.  Could you describe to us

 8 what that is?

 9      A.  Sure.

10      MR. VELKEI:  Excuse me.

11          Chuck, if we could go on to the next slide.

12      THE WITNESS:  So the formula for the fine under

13 economic theories of deterrence is sets the fine equal

14 to the harm divided by the probability of detection.

15      MR. VELKEI:  Q.  Now, is this formula based upon

16 Dr. Becker's work in this area?

17      A.  Yes.

18      Q.  Dr. Kessler, is this your formula or the one

19 more generally used by deterrence theorists?

20      A.  This is the formula used by deterrence

21 theorists.  It's not my formula.

22      Q.  Okay.  Focus if we can on the H component,

23 which is harm.  Why does the theory of deterrence focus

24 on harm as opposed to gain, sir?

25      A.  Because it's harm that is what is to be
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 1 deterred, not gain.

 2      Q.  How about the "probability of detection"?

 3 What does that mean?

 4      A.  Well, the probability of detection factors

 5 into what the fine should be because, if the potential

 6 violator has a possibility of escaping detection, then

 7 you have to raise the fine up to cover those

 8 circumstances when he or she might get away with it.

 9      Q.  How does it work?  How does one calculate the

10 probability of detection?

11      A.  Well, it depends on the facts and

12 circumstances of the situation that you're working in.

13      Q.  Turning, if we can, to the second formula,

14 which is reflected below:  F equals H divided by P

15 equals H plus -- and I'm not going to even attempt to

16 describe what's in the parentheticals.

17          But could you explain to us what the

18 significance of the second formula is, Dr. Kessler?

19      A.  Sure.  That's just a rewriting of the formula

20 under the theory of deterrence, breaking the

21 appropriate fine into its two component parts.

22          The first part --

23      Q.  I was just going to ask you what those

24 components are.

25      A.  The first part is the restitution to be paid
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 1 to the party who was harmed.  And that's in the amount

 2 of H.

 3          The second part is the kicker that should be

 4 paid to the regulator in addition to the restitution,

 5 the amount over and above the harm that was caused.

 6 And that should be a function of the probability of

 7 detection so that the potential violator, if there's

 8 some chance he or she could get away with the violative

 9 conduct, has to pay something more than just

10 restitution when he gets caught.

11      Q.  All right.  Dr. Kessler, would you mind --

12          If it's okay with the Court, could Dr. Kessler

13 get up and just walk us through a calculation,

14 application of the formula?

15      THE COURT:  Sure.

16      MR. VELKEI:  Q.  Okay.  Here's a pen.  If you

17 could just give us an illustration of how the formula

18 works.

19      A.  Sure.  Thanks.

20          So for example, if you had a situation where

21 harm was 100 and the probability of detection was 50

22 percent, or point 5, that would be a situation where

23 the violator would get away with the conduct half the

24 time.

25          In that circumstance, what you'd want to do is
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 1 have the violator pay restitution in the amount of harm

 2 of 100 and pay a penalty to the regulator in the amount

 3 of 1 minus P over P times H, which in this case would

 4 be 100 again.  So the violator would have to pay

 5 restitution for the harm that he or she caused plus pay

 6 a penalty of 100 if the probability of detection was 50

 7 percent.

 8      Q.  Now, if the probability of detection was 1,

 9 what then -- how would one calculate what the penalty

10 would be in that case?

11      MR. STRUMWASSER:  Excuse me.  Before we go on, can

12 we mark the sheet that Mr. -- that Dr. Kessler has just

13 written so that we have that for the record?

14      THE COURT:  Sure, 5623.

15      MR. VELKEI:  I don't have any objection, your

16 Honor.  Just as long as Mr. Strumwasser let's me mark

17 some others --

18      MR. STRUMWASSER:  Well, it was an unconditional

19 request.

20          And may I ask suggest that the witness be

21 instructed to put it in the upper right corner?

22      THE COURT:  Yes.

23          If you could you write "5623" on that.

24          (Respondent's Exhibit 5623 marked for

25           identification)
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 1      THE COURT:  Thank you.

 2      THE WITNESS:  Okay.

 3      MR. VELKEI:  Q.  So if the probability of

 4 detection is 1, what then --

 5      THE COURT:  That means it's certainly going to be

 6 detected?

 7      THE WITNESS:  Yes.

 8      THE COURT:  All right.

 9      MR. VELKEI:  Q.  What then would be the penalty?

10 How would one calculate what the penalty would be?

11      A.  Well, you'd substitute -- where I had point 5

12 in here before, you would put 1.  And then the penalty

13 would be zero if the probability of detection were 1.

14      Q.  Okay.  Thanks very much, Dr. Kessler.

15          So in looking at this formula, sir, the two

16 formulas, in particular the second one, is it fair to

17 infer that, under theories of economic deterrence, harm

18 is always remediated irrespective of whether there's a

19 penalty assessed on top of it?

20      A.  Yes.

21      Q.  Now, the formula that's reflected here, sir,

22 what is the formula intended to achieve?

23      A.  Fines equal to the harm divided by the

24 probability of detection are intended to achieve

25 optimal deterrence.
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 1      Q.  Now, we first heard this term -- or at least I

 2 first heard this term in the context of Dr. Zaretsky's

 3 testimony.  What does it mean, Dr. Kessler?

 4      A.  Well, optimal deterrence is the amount of

 5 deterrence that exactly balance the costs and benefits

 6 of compliance of precaution.

 7      THE COURT:  Just a second, can you read that back.

 8          (Record read)

 9      MR. VELKEI:  Q.  Focusing then, if we can, upon

10 this particular slide, the first sub-bullet here says,

11 "Fully addresses costs of harm."  Can you explain

12 what's referenced there?

13      A.  Yes, what I mean by that is, under optimal

14 deterrence, optimal deterrence fully accounts for

15 paying restitution to any of the victims who are

16 harmed.

17      Q.  When you say it balances the costs and

18 benefits of compliance, why is that important,

19 Dr. Kessler?

20      A.  That's important because the avoidance of harm

21 isn't a costless activity.  The avoidance of harm

22 entails consumption of real resources.  And so in the

23 end, what's best for consumers is to balance the

24 consumption of those resources to avoid harm with the

25 benefits to consumers of avoiding harm.
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 1      Q.  Why is it in the consumers' interest to

 2 balance costs and benefits of compliance?  Isn't it the

 3 health plan that would incur the costs associated with

 4 compliance?

 5      A.  No, not in general.  I'll give you an example.

 6          Suppose you had a situation where you wanted

 7 to achieve perfection in claims handling or in any sort

 8 of large-scale transactional operation.  Doing so would

 9 be extremely costly.  And those costs ultimately would

10 be passed on to consumers in the form of higher prices.

11 And that would be for purposes of avoiding even one

12 mistake, which wouldn't be worth it to consumers.

13          So the objective of optimal deterrence is to

14 balance those costs and benefits against one another.

15      Q.  In the context of healthcare, Dr. Kessler, is

16 it even practicable to have as an objective the

17 avoidance of any error?

18      A.  No.

19      Q.  Third bullet point, "Requires notice," what do

20 you mean by that, sir?

21      A.  Well, optimal deterrence requires notice; it

22 presumes notice.

23      Q.  Why is notice important under theory of

24 optimal deterrence?

25      A.  Well, at a very basic level, unless potential
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 1 violators are informed about the conduct that they

 2 should engage in or not engage in, it's impossible for

 3 the deterrence to have an effect.

 4      Q.  You state here, "More generally, lack of

 5 notice is bad for consumers."  What do you mean by

 6 that, Dr. Kessler?

 7      A.  In addition -- to the extent there is a

 8 notice, in addition to failing to accomplish its

 9 intended objective, enforcement of regulations without

10 notice is bad for consumers because it creates

11 regulatory uncertainty.  It creates uncertainty around

12 the regulatory process.

13          And that uncertainty and unpredictability

14 discourages investment, not only investment in

15 compliance but also investment more broadly, which

16 ultimately leads to less competition, which is

17 ultimately bad for consumers.

18      Q.  If we can turn to the next slide, what is

19 reflected in this slide, Dr. Kessler?

20      A.  Well, this is two examples from the record

21 where I saw that the Department agreed with the

22 position that I was talking about on the last slide,

23 that notice is an important piece of optimal regulatory

24 policy.

25      Q.  Now, you cited to the question of
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 1 Dr. Zaretsky in my questioning:

 2                         "So your analysis about

 3                    the weighing the decision that

 4                    United leadership made assumes

 5                    that United had notice of the

 6                    law, correct?"

 7                         "Correct."

 8                         Question:  "Assumes that

 9                    United knew that the conduct

10                    at issue violated the law,

11                    correct?"

12                         "Yes, right."

13          So your point, then, is in particular the

14 second question, that it is important that the company

15 understand what actually constitutes noncompliant

16 behavior; is that correct?

17      A.  Yes.

18      Q.  The second bullet point says, "CDI declined to

19 allege violations for nonconforming EOBs and EOPs prior

20 to when notice was given.

21          What is the significance of that fact to you,

22 Dr. Kessler?

23      A.  That says to me that the Department agrees

24 that notice is an important element of regulatory

25 enforcement.
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 1      Q.  Explain that a little bit more, if you would.

 2      A.  Sure.  It's my understanding that the

 3 Department has declined to allege violations of -- for

 4 nonconforming EOBs prior to the time that they informed

 5 PacifiCare that they thought that the language that

 6 they were using was nonconforming.

 7      Q.  You've heard the term "complete deterrence,"

 8 Dr. Kessler?

 9      A.  Yes.

10      MR. VELKEI:  Give me a second.

11      THE WITNESS:  Go ahead.

12      MR. VELKEI:  Q.  Now I'm putting this testimony in

13 front of you to substantiate the fact that

14 Dr. Zaretsky is offering what he calls a theory of

15 complete deterrence.

16                         "That is, in fact,

17                    the testimony you're

18                    offering here today,

19                    correct?"

20                         "Yes."

21          What, Dr. Kessler, is complete deterrence?

22          Chuck could you move on to the next slide if

23 you would.

24      A.  Sure.  Well, complete deterrence is the

25 avoidance of all error regardless of cost.  That is to
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 1 say, to not have any mistakes without regard to what

 2 precaution to avoid the mistakes would cost.

 3      Q.  I think we talked about this second bullet

 4 point, "Not attainable in large scale transactions."

 5 What do you mean by that, sir?

 6      A.  I mean that complete deterrence of claims

 7 handling and claims processing errors is not attainable

 8 in any large scale transactional operation.

 9      Q.  The third bullet point, do you mean to suggest

10 that there is no balancing associated with the theory

11 of complete deterrence?

12      A.  Yes.

13      Q.  "No state regulator adopts this standard."

14 This was the testimony of Dr. Zaretsky.  Do you agree

15 that no state regulator of which you're aware adopts

16 this standard of complete deterrence?

17      A.  With respect to claims handling and claims

18 processing operations, yes.

19      Q.  Let's turn, if we can to the next slide.

20          Now, Dr. Kessler, I had asked you to graph if

21 we could -- to provide a pictorial of the different

22 terms we've been discussing.  We've also heard in the

23 context of Dr. Zaretsky's testimony reference to

24 over-deterrence so if you could explain for the Court

25 what's reflected in Slide 7 of 5622.
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 1      A.  Sure.  Well, the purpose of this slide is to

 2 show how optimal deterrence relates to complete

 3 deterrence, over-deterrence and under-deterrence.  So

 4 to do that, I graphed on the vertical axis, dollars per

 5 unit of harm and, on the horizontal axis, the amount of

 6 harm.

 7          Then there are two lines in this graph.  One,

 8 the downward sloping line, is the cost of compliance.

 9 And the horizontal line is the harm when error occurs.

10      Q.  So the point at which the two lines intersect,

11 harm and cost, what is that point referred to, sir?

12      A.  That's optimal deterrence.  That's the amount

13 of deterrence that exactly balances the cost of

14 compliance and harm when errors occur.

15      Q.  So between complete deterrence and optimal

16 deterrence, there's a term over-deterrence.  What is

17 that then referring to?

18      A.  Over-deterrence is any amount of deterrence

19 that exceeds optimal deterrence.  That is to say, when

20 you have less harm than in the optimal deterrence case.

21      Q.  Finally, the blue box labeled "Restitution" in

22 the lower left-hand corner, what is that intended to

23 illustrate?

24      A.  That's the dollar amount of restitution paid

25 to whomever was harmed by the -- in the case where
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 1 there's optimal deterrence.

 2      Q.  Now, Dr. Kessler, switching gears a bit and I

 3 want to ask you some more about the testimony that was

 4 offered by Dr. Zaretsky.  Are you familiar with any

 5 academic research in the area of insurance regulation

 6 that advocates the theory proffered by Dr. Zaretsky?

 7      A.  No.

 8      Q.  Are you aware that Dr. Zaretsky contends that

 9 his theory is grounded in the theories of several noted

10 economists, sir?

11      A.  Yes.

12      Q.  I'd like to show you what's been previously

13 marked as 1086.  Now, are you familiar economists that

14 are listed in 1086, sir?

15      A.  Yes.

16      Q.  And Dr. Zaretsky in the context of his

17 testimony also identified particular articles from

18 which he believed there is authority to support his

19 theory.

20          I'd like to present you with a set of those

21 articles, and I want to make sure you've had an

22 opportunity to review them.

23          I have them marked as 1088, 1090, 1091 and

24 1092.

25          All right, Doctor, just take a moment to look
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 1 those over, and let me know if you had an opportunity

 2 prior to today to review the articles that are before

 3 you.

 4      A.  Yes, I've reviewed these prior to today.

 5      Q.  Now, do these economists support application

 6 of a gain-based theory of penalties in certain

 7 circumstances, Dr. Kessler?

 8      A.  Yes, in certain very limited circumstances.

 9      Q.  Do any of these economists support an

10 application of the gain-based theory offered by

11 Dr. Zaretsky in connection with this case?  So applying

12 it here, do any of the economists support applying

13 Dr. Zaretsky's theory to the facts of this case?

14      MR. STRUMWASSER:  Vague as to "here."  What is it

15 about "here" that he's talking about?

16      THE COURT:  I'm sorry, could you read the question

17 back.

18          (Record read)

19      THE COURT:  All right.  I'll allow it.

20      THE WITNESS:  No.

21      MR. VELKEI:  Q.  I'd like to stop for a moment and

22 talk about Mr. Bentham.  Are you familiar with his

23 work, Dr. Kessler?

24      A.  Yes, a little bit.

25      Q.  In your opinion, would it be appropriate to
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 1 rely on Mr. Bentham as a principal source to advocate a

 2 particular economic theory in this day and age?

 3      A.  Not strictly speaking.  I mean, Jeremy Bentham

 4 was a great philosopher and a brilliant person for his

 5 time.  But that material was written a long time ago,

 6 and some of it really isn't quite applicable to the

 7 circumstances of today.

 8      Q.  Now, have you had an opportunity to look to

 9 determine whether Mr. Bentham supports application of

10 Dr. Zaretsky formula to this particular case?

11      A.  Yes.

12      Q.  What is your conclusion, sir?

13      A.  It doesn't.

14      Q.  Focusing on Exhibit 1088, which is the

15 excerpts from Mr. Bentham's publication, could you walk

16 us through how you come to that conclusion, sir?

17      A.   Sure.  So Dr. Zaretsky's cite to Bentham

18 was -- it's I believe the pdf Page 16 of Exhibit 1088.

19 That's the text, "The value of the punishment must not

20 be less in any case than what is sufficient to outweigh

21 that of the profit of the offense."

22      Q.  Okay.

23      A.  So that's Chapter 14 of Bentham's

24 "Introduction to the Principles of Morals and

25 Legislation."  If you look at the first paragraph of
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 1 Chapter 14, which is on pdf Page 14, it says, "We have

 2 seen that the general object of all laws is to prevent

 3 mischief, that is to say, when it is worthwhile, but

 4 that, when there are no other means of doing this than

 5 punishment, there are four cases in which it is not

 6 worthwhile."

 7          And the sidebar here says "Recapitulation."

 8 That's the commentary by the person who was making this

 9 edition.

10      Q.  Can I stop you there?  What does that mean,

11 Dr. Kessler?

12      A.  What that means is that there are four cases

13 in which it is not worthwhile for the object of laws to

14 prevent mischief.

15      Q.  And when he's referring to mischief, are we

16 talking about harm?

17      A.  Yes.

18      Q.  Okay.

19      A.  What this is referring back to is Chapter 13,

20 the earlier chapter of this same document.  So if you

21 turn to Chapter 13, which is, I guess, pdf Page 1 or --

22 sorry, I'm getting the pages wrong.

23      Q.  Begins "An Introduction to the Principles of

24 Morals and Legislation, Chapter XIII"?

25      A.  Yes, under --
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 1      Q.  Give us a second, Dr. Kessler, to catch up

 2 with you --

 3      A.  Oh I'm sorry.

 4      Q.  -- if you don't mind.

 5      A.  Yes, there you go.

 6      Q.  Okay.

 7      A.  So if you go two pages forward, here is where

 8 Bentham talks about those four cases referenced in

 9 Chapter 14.

10      Q.  This is the four cases where harm has not been

11 measured?

12      A.  Four cases in which it is not worthwhile for

13 the laws to prevent mischief.

14      Q.  Okay.

15      A.  And the first exception to Bentham's

16 gain-based punishment rule that Dr. Zaretsky cites is

17 where the punishment is groundless, "where there is no

18 mischief for it to prevent, the act not being

19 mischievous upon the whole."  Well, what does Bentham

20 mean by that?  A little hard to see just with that

21 statement, but below that he explains what he means by

22 "where it is groundless."

23      Q.  So if you could point us to where we could

24 find that then.  So the next page?

25      A.  Yes, please turn the page.  There's the cases
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 1 where it's groundless.  Now please look at Roman

 2 Numeral V, the text under Roman Numeral V.

 3      THE COURT:  I'm going to get PTSD.

 4          Go ahead.

 5      THE WITNESS:  So this is Bentham's explication of

 6 his first exception to the gain-based punishment rule

 7 "Where the mischief was outweighed."  And he says,

 8 "Although a mischief was produced by that act, yet the

 9 same act was necessary to the production of a benefit

10 which was of greater value than the mischief."

11          So what he's saying is that, when you have an

12 act that creates a gain greater than harm, then it is

13 not appropriate to impose a gain-based harm.

14      MR. VELKEI:  Q.  Okay.  Now, what about

15 Dr. Hylton, Dr. Kessler?  What is Dr. Hylton's view of

16 this same issue?

17      A.  Well --

18      MR. VELKEI:  And Chuck, maybe we could turn to the

19 slide.

20      THE WITNESS:  Let's take a look at that paper.

21      MR. VELKEI:  Q.  So maybe we should use this as a

22 jumping-off point.

23          So on the second sub-bullet point, it says

24 "Bentham and Hylton argued for the imposition of

25 gain-based fines only when gains are less than harm";
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 1 is that correct, sir?

 2      A.  Yes.  Remember, just when we saw the Bentham

 3 example, he made an exception to his gain-based fine

 4 when the mischief was outweighed, that is to say, when

 5 the gains are greater than the harm.  That's an

 6 exception to Bentham's rule that Dr. Zaretsky cited.

 7      Q.  Okay.  What about Mr. Hylton?  Does Dr. Hylton

 8 also support the imposition of gain-based fines only

 9 when gains are less than harm?

10      A.  Yes.

11      Q.  Could we turn then to Dr. Hylton's article

12 that's referenced at 1090, sir.  And if you could show

13 us where Dr. Hylton makes that clear.

14      A.  Yes.  Thankfully this one's a little bit

15 easier than the Bentham.  It's in the paragraph above

16 Dr. Zaretsky's quote, I think.  Maybe Page 423, the law

17 review, Page 423 looks like it.

18      Q.  We're there.  Tell us where we should be

19 looking at, Dr. Kessler.

20      A.  Look at the first full paragraph, "In simplest

21 terms, the rule that I propose is as follows."  Thank

22 you.

23          "If the offender's gain is probably greater

24 than the victim's loss, then the punitive award should

25 aim to internalize victim's losses.  If the offender's



20850

 1 gain is probably less than or equal to the victim's

 2 loss, then the punitive award should aim to eliminate

 3 the prospect of gain on the part of the offender."

 4          But that modifier clause "if the offender's

 5 gain is probably less than or equal to the victim's

 6 loss" is the condition under which the award should aim

 7 to eliminate gain.

 8      Q.  Now, on 1086, which is Dr. Zaretsky's

 9 recitation of the support for his formula F is greater

10 than G divided by P, he also cites Drs. Polinsky and

11 Shavell and Dr. Dau-Schmidt for the concept of, "A

12 gain-based penalty is appropriate when the defendant's

13 gain is either socially illicit or includes criminal

14 benefits."  Do you see that, sir?

15      A.  Yes.

16      Q.  Let's talk a bit more, if we can, about

17 criminal benefit and socially illicit gain.

18          So, Chuck, if you could turn to the next slide

19 in order.

20          First bullet point, "Dr. Zaretsky admits

21 purported gains at issue don't constitute criminal

22 benefits."  And we have a cite to the transcript at

23 19049.  Do you agree with that assessment, sir?

24      MR. STRUMWASSER:  The record speaks for itself.

25      THE COURT:  No, does he agree with that, not that
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 1 it's in there but with the statement.

 2      MR. STRUMWASSER:  Oh, I see.  Thank you.

 3      THE WITNESS:  Yes, I agree with that statement.

 4      MR. VELKEI:  Q.  So just to be clear for the

 5 record, Dr. Zaretsky pointed to synergy savings

 6 associated with the integration of the two companies.

 7 Does that constitute, under your knowledge and

 8 experience with the literature, criminal benefits for

 9 purposes of applying Dr. Dau-Schmidt's theory?

10      A.  No.

11      Q.  How about socially illicit gains, sir?  Do the

12 synergy savings associated with the merger of

13 PacifiCare and United constitute socially illicit gains

14 under the economic literature?

15      A.  No.

16      Q.  Tell us, then, what socially illicit gains

17 are, Dr. Kessler?

18      A.  The term "socially illicit gain" is a standard

19 one used in these law and economics analyses.  And

20 professors Polinsky and Shavell provide a really good

21 definition of it in the article that Dr. Zaretsky

22 cites.

23      Q.  In the interest of time, I'm going ask you if

24 I've got this citation right to the article by

25 Drs. Polinsky and Shavell.
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 1          I have Page 15 of 1092 as the point in which

 2 they define what socially illicit gains are.  First of

 3 all, could you just let me know if in fact I'm correct

 4 on that?

 5      A.  Yes.  Yes, that's right.

 6      Q.  Where in particular does it define what

 7 socially illicit gains constitute?

 8      A.  In the fourth full paragraph.

 9      Q.  And that one would begin, "When are benefits

10 from harmful conduct likely to be considered socially

11 illicit"?

12      A.  Yes.

13      Q.  So would you just then summarize the points

14 that Drs. Polinsky and Shavell are making here?

15      A.  Yes.  What they're saying is that benefits

16 tend to be treated as socially illicit when the

17 injurer's utility derives from enjoyment of the harm

18 itself, like the pleasure that one might get from

19 kicking your neighbor's dog or something awful like

20 that.  I think they used the example as when a person

21 punches another out of spite or defames another to see

22 him suffer.  That's what socially illicit against are.

23      Q.  Okay.  Now, would the definition of "socially

24 illicit gains" expand beyond what you've just

25 characterized?
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 1      A.  Not as it's understood in the literature, no.

 2      Q.  I noticed on the slide presentation, if we

 3 could turn back to that, you make the statement that

 4 the theory of socially illicit gains does not apply to

 5 corporations.  What is that based upon, Dr. Kessler?

 6      A.  Well, that's a logical conclusion of this

 7 definition.  And in fact the Polinsky and Shavell

 8 article points that out.

 9      Q.  When you say "logical conclusion," why is it

10 the logical conclusion that this theory of assessing

11 penalties wouldn't apply to corporations?

12      A.  It doesn't apply to corporations because firms

13 are motivated by a desire to make profits not by a

14 desire to cause harm to others.

15      Q.  I also spent some time questioning

16 Dr. Zaretsky about his use of the term "probability of

17 detection and enforcement."  Is that a fair -- did

18 Dr. Zaretsky fairly use that term, "probability of

19 detection and enforcement" under the theories of

20 economic deterrence, sir?

21      A.  No.  Not really.

22      Q.  Explain what the problem -- what the problems

23 are in his use of that phrase.

24      A.  Well, as I understood Dr. Zaretsky's

25 testimony, he had defined enforcement only to include
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 1 actions of a regulator that were litigated through to a

 2 verdict.  But that definition of enforcement is not

 3 what is used in the literature on the economics of

 4 deterrence.

 5      Q.  Let's stop there, and why don't we take a look

 6 at that testimony.

 7          Chuck, it's at 19035.  And if you could just

 8 highlight Lines 1 through 9.  So --

 9                         Question:  "Within that,

10                    I'd like your definition of

11                    what constitutes enforcement."

12                         Answer:  "Enforcement is

13                    carrying it through to trial

14                    and getting a verdict in

15                    favor of the plaintiff that

16                    would result in a penalty

17                    sufficient to deter.

18                         "So result in the penalty

19                    of G over P or the value of F?

20                         "Correct."

21          So you are taking issue, then, sir, with

22 Dr. Zaretsky's definition of what constitutes

23 enforcement?

24      A.  Yes.

25      Q.  What is the proper view of what constitutes
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 1 enforcement in the context of theories of economic

 2 deterrence?

 3          If we could turn back to that slide.

 4      A.  Enforcement includes the full range of

 5 enforcement activities, starting from targeted

 6 examinations to hearings to settlements and litigation.

 7 Enforcement is any -- enforcement as the theory of

 8 deterrence uses it is any action by a public agency

 9 that may lead to a punishment of a potential violator.

10      Q.  Focusing, then, on the definition that you're

11 proffering here, is there any dispute that that is in

12 fact the definition that economists in the area of

13 economic deterrence utilize, the definition of

14 enforcement that you've offered just a minute ago?

15      A.  No.

16      Q.  You also take issue with Dr. Zaretsky's

17 calculation of the probability of detection and

18 enforcement.  Can you explain what the concern is

19 there.

20      A.  Yes.  In his testimony, Dr. Zaretsky broke out

21 P, the probability of detection and enforcement, into

22 two components: D, the probability that the violator

23 would be detected, and, E, the probability that

24 enforcement action would be undertaken conditional on

25 detection of the violator.
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 1          So I agree with that general formula, and

 2 that's essentially P equals D times E.

 3      Q.  So what, then, was the problem in

 4 Dr. Zaretsky's analysis?

 5      A.  Well, the problem was that the numbers that he

 6 assigned to those three variables didn't add up.  They

 7 just didn't agree with one another if you took the

 8 formula as correct.

 9      Q.  Finally, you referenced, Dr. Kessler, his

10 analysis, Dr. Zaretsky's analysis, fails to recognize

11 that CDI has historically recovered costs of

12 enforcements, cost of enforcement from insurers.  Why

13 is that point relevant?  What is the significance of

14 him failing to recognize that point, sir?

15      A.  Well, that's relevant because I understand

16 Dr. Zaretsky to have estimated a low probability of

17 enforcement because of resource constraints that the

18 Department might have in enforcing the law.

19      Q.  What's your point in pointing out that the CDI

20 has historically recovered those costs of enforcement?

21      A.  Well, because the CDI has, in every case I

22 saw, recovered its enforcement costs, its enforcement

23 activities would not be constrained by its budgets

24 because those costs, in every case that I observed,

25 were paid by the companies.
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 1      Q.  When I asked Dr. Zaretsky whether there was

 2 any regulator that has applied his theory of complete

 3 deterrence, he testified that there was not.  But

 4  Dr. Zaretsky also took the view that there was no

 5 regulator that applied the theory of optimal

 6 deterrence.  So I'd like to, if we could, turn first to

 7 that testimony and have everyone take a look.  It's

 8 18851, Chuck.

 9                         "Just out of curiosity."

10                         Question:  "Can you

11                    identify one state agency

12                    in this good state of

13                    California that applies

14                    your theory of complete

15                    deterrence to penalty

16                    assessments?"

17                         "No.  And I can't

18                    identify one state

19                    agency that uses the

20                    optimal deterrence

21                    theory either."

22                         Can you identify

23                    any regulator in the

24                    entire country, this

25                    great country of ours,
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 1                    that applies your theory

 2                    of complete deterrence to

 3                    the assessment of

 4                    penalties?"

 5                         "I can't identify.

 6                    No, I can't.  And I

 7                    can't identify anypublic

 8                    agency that uses the

 9                    optimal deterrence theory

10                    either."

11          So I'd like to, if we can, focus on

12 Dr. Zaretsky's statement that he can't identify any

13 public agency or state agency that uses the theory of

14 optimal deterrence.  Do you agree with that analysis,

15 Dr. Kessler?

16      A.  No.

17      MR. VELKEI:  Could we take a short break, your

18 Honor?

19      MR. STRUMWASSER:  Is that as distinguished from

20 our morning break?

21      THE COURT:  We could take a morning break.

22          (Recess taken)

23      THE COURT:  All right.  Go back on the record.

24      MR. VELKEI:  Q.  All right.  Dr. Kessler, before

25 the break I asked you if you agreed with Dr. Zaretsky's
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 1 statement that no public agency applies the theories of

 2 optimal deterrence, and you said no.  Could you

 3 identify a regulator that does apply the theory of

 4 optimal deterrence?

 5      A.  Yes.

 6      Q.  Who would be, sir?

 7      A.  The Department of Insurance.

 8      Q.  Why don't we take a look at the next slide in

 9 order, which I believe is Slide 11.

10          Explain what you mean at a very general level,

11 and we can start to drill down on specific bullet

12 points.

13      A.  What I mean is that the statutes and

14 regulations governing this enforcement action have many

15 of the elements of optimal deterrence theory woven into

16 them.

17      Q.  All right.  Why don't I for purposes of

18 convenience just provide you with a set of the

19 regulations that you may be discussing around this

20 issue.

21          Your Honor, do you want a set?

22      THE COURT:  No, thanks.  Well, I don't know -- if

23 you're going to read into them.

24      MR. VELKEI:  Q.  Okay.  Dr. Kessler, why don't you

25 walk us through this analysis starting with the first
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 1 bullet point, "The statutory framework for Unfair

 2 Practices Act emphasizes notice as a requirement to

 3 assess penalties."  Can you walk us through how you

 4 came to that conclusion?

 5      A.  Yes.  So I started by looking at Section

 6 790.035, which is the statute that authorizes the

 7 Department to seek penalties arising out of conduct

 8 similar to that which is alleged in this matter.

 9          And what 790.035 says is that any person who

10 engages in any unfair method of competition defined in

11 Section 790.03 is liable to the State for a civil

12 penalty, et cetera.

13      Q.  What is the significance of that to you?

14      A.  That says to me to then go look to Section

15 709.03 for the practices that are defined by 790.035.

16 So that's what I did next.

17      Q.  So what did you then conclude?

18      A.  Well, I turned to Section 790.03, and it has a

19 specific list of practices that it defines as unfair

20 methods of competition and unfair and deceptive acts.

21 So what I take from that is that, at least for the

22 first part, the first way in which the statute

23 authorizes the Department to seek penalties, it only

24 does so for conduct that's specifically enumerated in

25 this reference section, Section 790.03.  That's a piece
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 1 of notice.

 2      Q.  Do you mean to suggest that, if the regulator

 3 takes the view that something else should be treated as

 4 an unfair and deceptive act, that they have no recourse

 5 under these provisions?

 6      MR. STRUMWASSER:  Calls for a legal conclusion.

 7      THE COURT:  I'll allow it.

 8      THE WITNESS:  No, that's not my understanding.

 9 That's what Section 790.06 is for.

10      MR. VELKEI:  Q.  And be more specific.  What do

11 you mean?

12      A.  Well, the title of Section 790.06 says

13 "Procedure when unfair and deceptive conduct not

14 specified in statute," and what Section 790.06 does is

15 elaborate on a procedure that the Department has to

16 undertake to seek penalties under Section 790.035 for

17 conduct that's not enumerated specifically in 790.03.

18      Q.  Is part of that procedure giving notice in

19 advance of assessment of penalties?

20      A.  Yes, the procedure is quite involved.  I mean,

21 just from paging through the statute, the Department

22 needs to go in front of a judge, argue that the conduct

23 that concerns them is unfair and deceptive.  The judge

24 needs to find that it's unfair and deceptive, and then

25 the conduct has to continue in order for a penalty to
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 1 be assessed under Section 790.035.

 2          So that's a crystal clear example of notice --

 3 that you have to go in front of a judge, be found to

 4 have engaged in unfair or deceptive conduct, and then

 5 keep doing it.

 6      Q.  Before penalties would be assessed?

 7      A.  Before a penalty is assessed, yes.

 8      Q.  What about the next bullet point, "Regulations

 9 governing application of Insurance Code 790.035

10 specifically seek to promote the good faith, prompt,

11 efficient and equitable settlement of claims on a

12 cost-effective basis."  First of all, if you could just

13 point to the Court where in the pack of materials you

14 found this reference.

15      A.  Sure.  That's Section 2695.1 of the California

16 Code of Regulations, the associated -- the preamble to

17 the regulations associated with Section 790.03.

18      Q.  And what is the significance, in your mind, of

19 this reference as an objective "to promote the good

20 faith, prompt, efficient and equitable settlement of

21 claims on a cost-effective basis"?  What conclusions do

22 you draw from this language being in the operative

23 regulation?

24      A.  What this says to me is that CDI, as per these

25 regulations, wants regulated entities to be optimally
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 1 deterred from claims handling problems, not completely

 2 deterred, because when they say "on a cost-effective

 3 basis," that means balancing the cost and benefits of

 4 precaution.  And the way that you balance the costs and

 5 benefits of precaution is to achieve optimal

 6 deterrence.

 7      Q.  Third bullet point, "Specific regulation

 8 identifying factors in assessment of penalties," what

 9 is the regulation that you're referring to,

10 Dr. Kessler?

11      A.  That refers to 2695.12(a)(7), (8), (10) and

12 (12).

13          Those are --

14      Q.  Just back up, if we can.  So this is the

15 regulation that is -- that incorporates the factors

16 that need to be applied when assessing penalties under

17 the Unfair and Deceptive Practices Act?

18      A.  Yes.

19      Q.  What's the conclusion that you draw from the

20 specific factors that are referenced in this Regulation

21 2695.12?

22      A.  They all focus on harm not gain.

23      Q.  What else can you -- what other conclusions do

24 you derive?

25      A.  Other factors in 2690.12 are also consistent
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 1 with the importance of notice.

 2      Q.  Give us some examples, if you would,

 3  Dr. Kessler, around that issue.

 4      A.  Sure.  For example, 2695.12(a)(13), "whether

 5 the licensee's management was aware of facts that

 6 apprised or should have apprised the licensee of the

 7 act(s) and the licensee failed to take remedial

 8 measures."  That's a statement of the management having

 9 had reasonable notice.

10      Q.  Anything else?

11      A.  Subsection (9) is another notice-related

12 section that the existence or nonexistence of previous

13 violations, to the extent that the licensee had

14 committed previous violations, that would definitely

15 imply that they had notice that what it was doing was a

16 violation.

17      Q.  Are there any factors in this regulation that

18 deal with gain?

19      A.  No.

20      Q.  What conclusion do you draw from that,

21 Dr. Kessler?

22      A.  That the regulations that determined whether

23 to assess penalties in the appropriate amount keyed off

24 harm not gain.

25      Q.  Is CDI the only regulatory agency that applies
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 1 optimal deterrence in the assessment of penalties and,

 2 more generally, the area of compliance?

 3      A.  No.

 4      Q.  I wanted to use the hypothetical that

 5 Dr. Zaretsky used, which was parking tickets.  Do you

 6 recall him referencing parking tickets as a way to

 7 illustrate the theory of economic deterrence?

 8      A.  Yes.

 9      Q.  Focusing on the example of parking tickets, do

10 the regulations surrounding when someone gets a ticket

11 apply theories of optimal deterrence?

12      A.  Well, the magnitude of punishment that you get

13 for different kinds of parking tickets definitely

14 reflects the theory of deterrence.

15      Q.  Explain that, if you would.

16      A.  Well, for example, if you park in a

17 handicapped space or in a fire lane, you have to pay a

18 higher parking fine than if you simply park at an

19 expired meter.

20      Q.  Why does that support application of the

21 theory of optimal deterrence?

22      A.  Because those two circumstance are

23 circumstances where the violator is doing more harm by

24 inhibiting a disabled person from getting to where they

25 need to get or blocking the path of an emergency
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 1 vehicle.  Those are, I think we can agree, more

 2 socially harmful activities than forgetting to pay or

 3 forgetting to feed a meter.  But the gain in all those

 4 circumstances is the same.  It's a parking space that

 5 you didn't pay for.

 6      Q.  As I realized, I forgot to address with you

 7 the fourth bullet point under "Optimal Deterrence by

 8 the CDI."

 9          What is the relevance, in your opinion, of the

10 undertakings and the NAIC guidelines that are

11 referenced in this Slide 11?

12      A.  Well, both the undertakings and the NAIC

13 guidelines specify tolerance thresholds for timeliness,

14 for example.  And the use of thresholds under which --

15 under which a violator is not going to seek to be fined

16 or is held to be in de facto compliance is a notion of

17 optimal deterrence if the notion is that small amounts

18 of mistakes, the cost of preventing small amounts of

19 mistakes exceeds the benefit of doing so.

20          And so we establish things like tolerance

21 thresholds to say that we're not going to demand

22 perfection of people in operations like that.

23      Q.  Okay.  Can you give us some other examples of

24 instances in which, in the healthcare arena, penalties

25 are assessed based upon a theory of optimal deterrence?
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 1      A.  Sure.

 2      Q.  Could you turn to the next slide.

 3          Dr. Kessler, what is reflected here in Slide

 4 12?

 5      A.  This slide is an excerpt from a report by the

 6 Federal Trade Commission and U.S. Department of Justice

 7 titled "Improving Healthcare: A Dose of Competition."

 8 A report that was published in 2004.

 9      Q.  All right.  How does this illustrate your view

10 that optimal deterrence is found in a variety of

11 situations, including the healthcare context?

12      A.  Well, according to the agencies, this report

13 was their notion of how competition law should be

14 enforced in markets for healthcare.  And this -- I just

15 excerpted a piece from the executive summary, which

16 talked a little bit about the theories of deterrence

17 that they -- theory of deterrence that they applied to

18 that problem.

19      Q.  What does it mean to say "Optimal enforcement

20 must steer between over-deterrence and

21 under-deterrence"?

22      A.  In the context of competition policy,

23 over-deterrence is a situation where conduct that's not

24 anti competitive is challenged or if excessive

25 sanctions are imposed on a decompetitive conduct
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 1 because that might deter otherwise productive behavior

 2 on the part of firms.

 3      Q.  Do you understand what the meaning of the

 4 reference to "Remedies are a critical issue in

 5 implementing an effective competition policy"?  Do you

 6 understand what is being referred to there?

 7      A.  Yes.

 8      Q.  Can you explain that?

 9      A.  They mean enforcement and punishment.

10      Q.  How is that a critical issue in implementing

11 an effective competition policy?

12      A.  What they're saying is that were competition

13 policy to be effective, it needs to optimally deter

14 anti-competitive behavior, that is to say, balance the

15 costs and benefits of enforcement against behaviors

16 such that you don't let too much anti-competitive

17 conduct go but nor do you discourage too much

18 productive conduct.

19      Q.  I'd like to turn, if we can, to your

20 assessment of the facts in this specific case.  So if

21 we could turn to the next slide.  And I want to spend a

22 little bit more time now in this conclusion that no

23 penalty is appropriate in this case.

24          First of all, Dr. Kessler, what is the

25 starting point in your analysis of whether penalties
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 1 are appropriate here?

 2      A.  Starting point is harm, the penalties

 3 according to the theory of deterrence according to

 4 economic principles should be keyed off harm.

 5      Q.  Explain, if you can, why that is important.

 6      A.  Because the purpose of the penalty is to

 7 discourage harm, discourage harming consumers.

 8      Q.  When you talk about harm, harm from what,

 9 Dr. Kessler?

10      A.  Harm from claims handling errors.

11      Q.  Now, is it important, in your opinion, that

12 the harm be tied to the alleged violations?

13      A.  Yes.

14      Q.  Why is that the case?

15      A.  Because those are -- that's the penalties that

16 the Department is authorized to seek, penalties

17 resulting from harm connected to the violations.

18      Q.  What sources did you use to evaluate the

19 existence or lack thereof of harm?

20      A.  I looked at the record.  I looked at testimony

21 and exhibits.  I looked at Dr. Zaretsky's report.  And

22 I conducted my own independent analysis.

23      Q.  Was it important, in your opinion, to look at

24 Dr. Zaretsky's report?

25      A.  Yes.
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 1      Q.  Why?

 2      A.  Because I would expect that any evidence of

 3 harm would be in there, that he would point me to what

 4 it was.

 5      Q.  Now, how about the actual audit reports that

 6 were issued and finalized in connection with the market

 7 conduct examination conducted by the Department of

 8 Insurance?  Did you look at those as well?

 9      A.  Yes.

10      Q.  All right.  Why don't we take a look at the

11 next slide in order.  Actually, for the sake of

12 simplicity, I'm going to also use one of these hard

13 boards to reflect that slide.

14          All right.  Tell us what's reflected in Slide

15 No. 14, Dr. Kessler.

16      A.  This slide is a replication of a table from my

17 report.  I guess it's Figure 1 of my -- from my report

18 on Page 5.

19      Q.  All right.  And what is Slide 14 intended to

20 reflect?

21      A.  Slide 14 reflects my assessment of harm from

22 the bulk of the alleged violations in this case.

23      Q.  You anticipated my next question, which is

24 does this reflect all of the alleged violations?

25      A.  No, not all of them but I think more than 98
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 1 percent.

 2      Q.  What are your conclusions at a high level with

 3 regard to the existence or lack thereof of harm in this

 4 case?

 5      A.  My conclusion is that the harm in this case

 6 is, at most, for these bulk of violations $156,455.

 7      Q.  In your opinion, Dr. Kessler, are the

 8 conclusions reached as reflected in this slide

 9 consistent with the audit reports that were finalized

10 and issued by the Department of Insurance?

11      A.  Yes.

12      Q.  Are they consistent with information

13 identified in Dr. Zaretsky's report?

14      A.  Yes.  Dr. Zaretsky's report didn't contain any

15 specifics about harm, but it's consistent with that.

16      Q.  Is this determination also consistent with

17 your own independent investigation, sir?

18      A.  Yes.

19      Q.  I'd like to talk then, spend a couple minutes

20 on each of these categories and try to get a better

21 sense of how you calculated whether there was harm.

22          So why don't we focus, if we can, on the

23 reference to the omission of form language in EOP.  And

24 there are precisely 443,406 violations alleged in that

25 regard.  And it appears to be the case that your
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 1 conclusion was that there was zero harm; is that

 2 correct, sir?

 3      A.  Yes.

 4      Q.  What is that based upon, Dr. Kessler?

 5      A.  Well, to evaluate whether there was harm

 6 resulting from PacifiCare's alleged failure to include

 7 language specifying a right to review and contact

 8 information on the EOP, I first looked at the context

 9 surrounding these allegations.

10      Q.  What do you mean by that?

11      A.  So the omission of form language affected

12 documents sent to healthcare providers, doctors and

13 hospitals, in connection with the newly passed

14 Providers' Bill of Rights.

15      Q.  Okay.  And what's significant about that?

16      A.  That's significant because -- well, it's

17 significant for two reasons.  First, providers make it

18 their business to be informed about their rights.  They

19 deal with insurers in obtaining payment all the time.

20 So from a starting point, I would expect them to be

21 better informed, for example, than ordinary consumers.

22      Q.  Okay.  What else, Dr. Kessler?

23      A.  But in addition, the passage of the new law

24 around the time these alleged violations occurred made

25 it all the more likely that providers would know about
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 1 their rights.

 2      Q.  Can you explain why that's the case?

 3      A.  Yes.  The provider community, as -- for

 4 example, the California Medical Association, was

 5 instrumental in obtaining passage of the law and

 6 instrumental in publicizing it.  In addition, the

 7 Department was required to publicize the new law as

 8 part of the statute itself, publicize the process by

 9 which providers could complain to it as part of the law

10 itself.

11          So there were several factors in context that

12 would suggest that providers might be aware of their

13 rights.

14      Q.  Did you conduct any kind of independent

15 investigation to confirm, corroborate your conclusions

16 about whether or not there was harm associated with the

17 failure to include the language in the EOP?

18      A.  Yes.

19      Q.  And can you describe what you did by way of an

20 independent investigation?

21      A.  Yes.  I examined the electronic files provided

22 by the Department, the CDI electronic files making up

23 the CDI complaint database to investigate whether

24 provider complaints rose after the form language was

25 changed.
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 1      Q.  So why don't we take a look at the next slide

 2 in order.

 3          Explain what's being referenced here.

 4      A.  Sure.  This table presents, for the six-month

 5 period prior to when the form language was changed and

 6 the six-month period after the form language was

 7 changed, the number of justified complaints by

 8 providers before and after.

 9          And what it shows is that that number actually

10 went down in the six-month period after providers --

11 after the form language was changed.

12      Q.  So let me break it up a little bit there, if I

13 can.  Are you focused on justified complaints or any

14 complaints by providers?

15      A.  Justified complaints.

16      Q.  Why the focus on justified complaints as

17 opposed to whether or not complaints were provided by

18 providers?

19      A.  Keep in mind, when I say "justified

20 complaints," that's justified by the Department's own

21 internal standards.  So I considered only justified

22 complaints because, to me, according to the Department,

23 those are the only ones in which harm may have

24 occurred.

25      Q.  Focusing, then, on your conclusions around the
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 1 No. 14 and 11, what's the significance of the fact that

 2 there were 14 justified complaints in the first six

 3 months of 2007 and only 11 in the second six months of

 4 2007?

 5      A.  Well, that means that, after the form language

 6 was included informing providers of their rights, the

 7 number of justified complaints actually went down.  To

 8 me, that means it's not possible that they were harmed

 9 by PacifiCare's failure to include the form language

10 because the number of complaints was higher.

11      Q.  Now, the key date that you seem to be keying

12 off of is June 16, 2007.  What is the importance of

13 that date?

14      A.  That's my understanding of the date when the

15 form language for the EOPs was changed.

16      Q.  Dr. Kessler, you understand that during the

17 second six-month period that membership in PLHIC PPO

18 was declining, do you not?

19      A.  Yes.  That's a reasonable concern because it

20 could be true that the number of justified complaints

21 by providers went down just because there were fewer

22 members, and, so, fewer encounters over which the

23 providers might have cause to complain.

24      Q.  Did you factor in that decline in membership

25 into your analysis of whether there was harm in this
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 1 instance?

 2      A.  Yes.

 3      Q.  Can you show how you did that, sir?

 4      A.  That's the fourth column from the left, which

 5 reports the number of justified complaints per thousand

 6 numbers.

 7      Q.  Now, there does appear to be a difference.

 8 The second column -- the second row, I guess, shows,

 9 point 077 justified complaints per thousand members as

10 opposed to the prior period of point 07.  Is that a

11 meaningful difference, in your opinion, Dr. Kessler?

12      A.  No, it's not economically meaningful nor is it

13 statistically significant.  It's a very, very small

14 difference, although it is higher in the later period,

15 yes.

16      Q.  Did you, in the course of assessing whether

17 there had been harm in this case, look to determine

18 whether anyone contended they had been harmed by the

19 absence of that form language in the EOP?

20      A.  Yes.

21      Q.  Did you find anybody, Dr. Kessler?

22      A.  I looked through the record, I looked at

23 testimony in the record, I looked at the exhibits.  I

24 was not able to find any evidence of a provider who was

25 harmed by the absence of the form language in the EOP.
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 1      Q.  Is that important to your conclusion?

 2      A.  Yes, it further supports the other evidence

 3 that I have, the context and the analysis that I

 4 conducted.

 5      Q.  All right.  Why don't we turn, then, if we

 6 can, unless you have anything further to offer in this

 7 area, this first area --

 8      A.  No.

 9      Q.  -- to the second category, "Omission of form

10 language in the EOB."

11      MR. STRUMWASSER:  Excuse me.  Can I interrupt for

12 just a second?  I was going to suggest that we go a

13 little long this morning and displace whatever the time

14 increment of afternoon heat for relative comfort this

15 morning.

16          So I was just going to say, to the extent that

17 it's okay with Mr. Velkei and his witness, that we not

18 break promptly at 12:00.

19      THE COURT:  It's up to you.  I don't know how --

20      MR. VELKEI:  Thank you, your Honor.  I may get to

21 a natural breaking point.  It may be ten minutes after

22 the hour, but I don't really want to go too much longer

23 if that's okay.

24      THE COURT:  Sure.

25      MR. VELKEI:  Q.  Turning, if we can, to the second
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 1 category, which is the, "Omission of form language in

 2 the EOB," did you undertake an analysis to determine

 3 whether there was harm associated with that failure,

 4 Dr. Kessler?

 5      A.  Yes.

 6      Q.  In your opinion, for the lack of notice in the

 7 EOB to cause harm, what would need to exist or what

 8 would be needed to cause that harm?

 9      A.  For the lack of form language in the EOB to

10 have caused harm, it would need to be true that the

11 number of IMRs requested after the form language was

12 included would need to have gone up.

13      Q.  Did you first look to determine, in assessing

14 whether there was harm or not, whether members were

15 notified of their rights to an IMR outside of the EOB

16 context?

17      A.  Yes.

18      Q.  What was your understanding of that fact, sir?

19      A.  My understanding is that members are notified

20 of their right to an IMR through other channels besides

21 their EOB.

22      Q.  Is that a significant fact in your -- toward

23 your conclusion that there's zero harm associated with

24 the failure to include that language?

25      A.  Yes.
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 1      Q.  And why is that the case?

 2      A.  Because it means, as a starting point, there

 3 are other ways that people might have found out about

 4 their right.  It's certainly not determinative or

 5 absolute, but it does mean that there were other ways

 6 that people might have found out about that right, yes.

 7      Q.  Dr. Kessler, did you look to determine whether

 8 anyone contended they were harmed by the failure to

 9 include the form language in the EOB with regard to

10 IMRs?

11      A.  Yes.

12      Q.  What did you conclude, sir?

13      A.  I was not able to find any evidence that

14 anyone was harmed by the failure to include the form

15 language in their EOBs -- in Dr. Zaretsky's report or

16 in testimony or in the exhibits of record.

17      Q.  Is that an important fact to you, sir?

18      A.  Yes.

19      Q.  Now, did you stop your analysis at this point,

20 or did you do further investigation on your own to

21 determine whether in fact there was harm associated

22 with the failure to include this form language in the

23 EOB?

24      A.  I did further analysis.  Looking at the record

25 and Dr. Zaretsky's report is just a starting point.  So
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 1 to further investigate whether there was harm from

 2 PacifiCare's alleged failure to include form language

 3 informing people of their right to an independent

 4 review, I compared the number of independent medical

 5 review requests, the number of requests accepted as

 6 valid and the number of overturned requests in the two

 7 six-month periods before the form language changed and

 8 the two six-month periods after the form language was

 9 changed.

10      Q.  Okay.  Why don't we take a look at the next

11 slide in order.  Now, does this next slide,

12 Slide No. -- I believe it's -- 16 reflect the analysis

13 that you were just referencing, sir?

14      A.  Yes.

15      Q.  Okay.  So walk us through what is presented in

16 this particular slide.

17      A.  So this slide basically makes, I'd say, two

18 big points.  The first big point is that in the year

19 before the alleged form language -- the allegedly

20 inappropriate form language was changed, there were 13

21 requests for independent medical review.  And in the

22 year after the form language was changed there were 4

23 requests for an independent medical review.

24      Q.  What does that -- what do those facts do

25 toward your conclusion that there was no harm?
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 1      A.  Well, it caused the number of IMRs that were

 2 even requested went down so dramatically after the form

 3 language was changed, that suggests to me that

 4 inclusion of that form language could not have been

 5 important in informing people of their rights.

 6      Q.  We talked just a few moments ago about

 7 declining membership for PLHIC PPO during the periods

 8 in question.  Did you factor in decline in membership

 9 in determining whether that may have contributed or

10 been the cause of that reduction in the number of IMRs

11 requested?

12      A.  No, I didn't actually perform that calculation

13 because the membership decline could not have been

14 great enough to account for the decline from 13 to 4.

15      Q.  Okay.  Turning then to the next column, which

16 is "Number of IMRs Accepted by CDI as Valid IMR

17 Requests."  Could you describe the significance of the

18 data that's reflected here in Slide 16.

19      A.  Yes.  So consumers are allowed to request

20 IMRs, and then the Department investigates them and

21 decides whether to accept them as valid or not.  And

22 what that column says is that, if you'd like to use the

23 number of valid IMR requests as a measure of whether

24 people were informed of their rights, that number went

25 down too.  It went down from 6 to 2.
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 1      Q.  How about the final column, "Number of IMRs in

 2 which PacifiCare's Decision Was Overturned"?

 3      A.  That's just another still narrower measure

 4 that one could use to evaluate whether inclusion of the

 5 form language was important to people having their

 6 right to an IMR, being informed about their right to an

 7 IMR.  And with regard to the number of IMRs in which

 8 PacifiCare's decision was overturned, actually none of

 9 them were overturned in the year after the form

10 language was included, not even one.

11      Q.  Dr. Kessler, do you have a sense of how many

12 claims during the period in issue when notice was given

13 and when the form was corrected even implicated a

14 potential right to an IMR?

15      A.  Yes.  It's a fairly small number, something

16 like 50.

17      Q.  Let's turn, if we can, then, to Category 3 and

18 your conclusion that there was no harm associated with

19 failure to send written provider acknowledgment letters

20 within 15 days.

21          Does the fact, generally speaking, that

22 PacifiCare, during the period in question, didn't send

23 written acknowledgment letters cause concern about the

24 existence of harm in your opinion, Dr. Kessler?

25      A.  Not offhand, because providers and consumers
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 1 were able to ascertain the status of their claims

 2 either by telephone or Web site.

 3      Q.  Now, you understand that a concern was raised

 4 by Dr. Zaretsky that there were certain administrative

 5 costs associated with providers arising out of the

 6 failure of PacifiCare to send a written acknowledgment

 7 letter.  Do you agree with that conclusion, sir?

 8      A.  No.

 9      Q.  Why not?

10      A.  Well, first, I'm not aware of any evidence

11 that Dr. Zaretsky cited to support that conclusion in

12 his opinion.  And second, that opinion is inconsistent

13 with the stated policy of the California Department of

14 Managed Health Care, which I understand not to require

15 written acknowledgment letters.

16          Finally, I remember there was -- I remember

17 there was testimony in the record from a provider who

18 actually said that he or she didn't want written

19 acknowledgment letters.

20          So taken from a starting point that the

21 information is available openly to consumers and

22 providers, combined with an absence of any evidence of

23 harm and a sister regulator's interpretation that

24 telephonic or Web acknowledgment is sufficient led me

25 to the conclusion that there was no harm from a failure
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 1 to provide written acknowledgment letters.

 2      Q.  Dr. Kessler, did you actually look for anyone

 3 who contended they were harmed by the failure to

 4 receive an acknowledgment letter?

 5      A.  Yes.

 6      Q.  Did you find anybody?

 7      A.  No.

 8      Q.  Now, what is the relevance of what a sister

 9 regulator may have done with regard to the same

10 language?

11      MR. STRUMWASSER:  Objection to the extent it calls

12 for a legal conclusion.

13      THE COURT:  Overruled.

14      THE WITNESS:  Well, in this particular case, the

15 statute requiring the acknowledgment letters is

16 virtually identical to the statute requiring

17 acknowledgment letters for DMHC-regulated entities.  So

18 a natural place to look for what that means, to me,

19 would seem to be how that sister regulator has

20 interpreted the statute.

21          In addition, the legislative history of the

22 statute requiring acknowledgment letters for

23 CDI-regulated entities specifically says that it seeks

24 to extend the protections that the DMHC-related statute

25 was extending.  So the closeness of the two matters led



20885

 1 me to explore what the DMHC had done with this statute

 2 in the past.

 3      Q.  Why would the DMHC's interpretation support

 4 your conclusion of the absence of harm, to be more

 5 specific?

 6      A.  Because they didn't -- they never required

 7 written acknowledgment letters.  And so if a failure to

 8 send written acknowledgment letters was harmful, then

 9 DMHC, why would they have allowed it?  I wouldn't think

10 they would.

11      Q.  Let's turn then, if we can, to Category No. 4,

12 "Failure to retain copies of acknowledgment letters," I

13 assume that were never sent.  What is your conclusion

14 around zero harm associated with those allegations?

15      A.  I concluded that no harm resulted from

16 PacifiCare's alleged failure to retain copies of

17 acknowledgment letters.

18      Q.  Explain that, if you would.

19      A.  First of all, it's hard for me to understand

20 how there can be harm from failure to retain a copy of

21 a letter that there was no harm in not sending in the

22 first place.  But that notwithstanding, the fact that

23 claims status was recorded in PacifiCare's database and

24 so available to regulators or consumers or providers,

25 if need be, indicates to me that there was no harm from
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 1 failure to retain physical copies of unsent written

 2 acknowledgment letters.

 3      Q.  All right.  Turning then, if we can, to the

 4 fifth category, "Failure to reimburse an uncontested

 5 claim within 30 working days."  To be clear,

 6 Dr. Kessler, have you -- in placing the 42,143 in the

 7 column "Violations Alleged," have you reached any

 8 conclusions about the merit of the contentions of the

 9 Department?

10      A.  No.

11      Q.  Would that be true of the other categories

12 that are reflected in this chart?

13      A.  Yes.  I'm accepting the Department's

14 allegation as given.

15      Q.  So I assume it's your conclusion, then, around

16 failure to reimburse an uncontested claim within 30

17 working days, that zero harm was associated with that

18 failure.  Could you explain why that is the case,

19 Dr. Kessler?

20      A.  Yes.  For those claims for which PacifiCare

21 paid the statutory 10 percent interest, I conclude that

22 there was no harm from failure to pay within 30 working

23 days.

24      Q.  And why is that, Dr. Kessler?

25      A.  Well, the statutory 10 percent interest rate
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 1 that PacifiCare paid on these claims is much greater

 2 than the time value of money was at the time that these

 3 alleged failures to pay were occurring.  And so payment

 4 of that 10 percent interest not only compensates the

 5 providers, largely providers, who were not reimbursed

 6 within 30 days for the loss of the use of funds, but

 7 also includes an extra cushion over and above that to

 8 compensate them for any administrative inconvenience

 9 that they may have suffered.

10      Q.  Now, can you explain how you drew that

11 conclusion that the interest rate designated by the

12 legislature addresses time value of money as well as

13 any potential burdens that may be associated with the

14 failure to pay within 30 working days?

15      A.  Yes, the specifying of a 10 percent interest

16 rate is greater than, for example, the rate that the

17 California Franchise Tax Board was charging at the

18 start of this case on people, providers and people who

19 didn't pay their income taxes.  That rate not only

20 compensates the state for the lost time value of its

21 money but also presumably contains some kind of penalty

22 component to discourage people from nonpayment.

23      Q.  Did you have an opportunity to take a look at

24 what -- other rates around this time period that would

25 reflect what other agencies may or may not have been
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 1 doing with regard to payment of interest?

 2      A.  Yes.  I also investigated what the centers for

 3 Medicare and Medicaid services was paying physicians

 4 and hospitals on late-paid balances for Medicare.

 5      Q.  What was your conclusion around that?

 6      A.  The rate they were paying in the period in

 7 which these alleged failures to pay were occurring was

 8 even lower than the FTB 6 percent rate.  It was in the

 9 ballpark of 5 percent.

10      Q.  Did you undertake any efforts to address the

11 contention by the CDI that there might be

12 administrative costs and burdens associated with the

13 failure to pay within 30 working days?

14      A.  Yes.

15      Q.  And what did you do in that regard,

16 Dr. Kessler?

17      A.  Well, I started by reviewing Dr. Zaretsky's

18 report and the record, and I saw no evidence of a

19 provider that had been inconvenienced or harmed by a

20 late pay and no analysis that would enable me to

21 quantify how much inconvenience one might have

22 suffered.

23      Q.  Failing to find that information in the

24 documents presented by the Department, did you

25 undertake any independent investigation to get a sense
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 1 of what might be attributable to those administrative

 2 burdens or costs?

 3      A.  Yes.  I did a literature review and found a

 4 recent study in the peer review journal Health Affairs

 5 that sought to quantify the magnitude of billing and

 6 insurance-related functions in physicians' offices and

 7 hospitals in California.

 8      Q.  What were the conclusions around that study?

 9      A.  That study concluded that business office

10 expenses attributable to billing and insurance-related

11 functions were about 2 to 4 percent of revenues for

12 physicians and about 1 percent of revenues for

13 hospitals.

14      Q.  Does that 2 to 4 percent and the 1 percent

15 include all billing expenses or just those associated

16 with attempting to collect payments that may have gone

17 farther than 30 working days?

18      A.  No.  That includes all billing and

19 insurance-related expenses.

20      Q.  So with that information, what analysis or

21 investigation did you do?

22      A.  Well, if all billing and insurance-related

23 expenses in physicians' offices were at most 4 percent,

24 then even if late payment did result in some

25 incremental administrative cost or inconvenience, it
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 1 would need to be a small portion of that 4 percent.

 2          And so the amount that the statutory 10

 3 percent compensated providers over and above the time

 4 value of money, in my opinion, would be sufficient,

 5 more than sufficient to compensate them for the

 6 magnitude of that inconvenience.

 7      Q.  Is there any significance in your opinion to

 8 the fact that the legislature set the rate at 10

 9 percent?

10      A.  Yes.  That suggests to me that the legislature

11 was not just seeking to compensate providers for the

12 time value of money because, to do that, they could

13 have used the same rate that the Franchise Tax Board

14 did or some other floating interest rate.  Their

15 specification of a rate says to me that they were

16 trying to do more than just compensate for the time

17 value of money to compensate also for any

18 administrative inconvenience that may arise out of late

19 payments.

20      Q.  Just to close the loop -- and your Honor, I

21 have just a couple more minutes.  Maybe we can break.

22          Just to finish up the slide here,

23 Category No. 6, "Failure to pay interest on uncontested

24 'late pays,'" your conclusion there was $156,455 in

25 harm.  And how did you derive that calculation?
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 1      A.  That number is from the Department's audit

 2 report.  That's my understanding is that's the

 3 statutory 10 percent interest that PacifiCare allegedly

 4 failed to pay on the uncontested late pays.

 5      Q.  Then just to close the loop, I notice that on

 6 this chart harm, in this case, was minimal.  There's a

 7 reference on the bottom, "PacifiCare remediated all

 8 harm."  What is the significance of that statement to

 9 your opinion, Dr. Kessler?

10      A.  Well, remember from our formula about optimal

11 deterrence and determination of penalties, the first

12 component of the fine, if you will, is restitution,

13 full remediation of harm.

14          The second component is the kicker to be paid,

15 the penalty to be paid to the regulator that depends on

16 the magnitude of harm and the probability of detection.

17 And the relevance of this statement is to highlight the

18 fact that PacifiCare has already made that first

19 component, the payment of that first component,

20 restitution.

21      MR. VELKEI:  I think this is a good time to break.

22      THE COURT:  All right.  1:30?

23      MR. VELKEI:  Sounds good.

24          (Whereupon, the luncheon recess was taken

25           at 12:11 p.m.)
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 1                     AFTERNOON SESSION

 2                         ---o0o---

 3          (Whereupon, all parties having been

 4           duly noted for the record, the

 5           proceedings resumed at 1:40 p.m.)

 6      THE COURT:  Back on the record.

 7        DIRECT EXAMINATION BY MR. VELKEI (resumed)

 8      MR. VELKEI:  Q.  Good afternoon, Dr. Kessler.  So

 9 we finished our discussion of harm.  And I'd like to

10 now turn, if we can, to the probability of detection.

11 So why don't we all look at Slide 17 of the slide deck.

12          Dr. Kessler, what are your conclusions around

13 what the probability of detection would likely be in

14 this case?

15      A.  My conclusion is that the probability of

16 detection in this case was near 100 percent.

17      Q.  Now, you've cited a number of factors in your

18 report, and you have gone to the effort of

19 distinguishing or highlighting these particular

20 factors; is that fair?

21      A.  Yes, I sort of discuss in greater detail in my

22 report the factors that went into my assessment, but I

23 highlighted five most important ones we discuss here.

24      Q.  All right.  So if we could turn to the

25 discussion of those particular points.  First, "Subject
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 1 of an ongoing market conduct exam at the time that the

 2 alleged violations occurred."  If you would explain to

 3 the Court why this supports the probability of

 4 detection near 100 percent.

 5      A.  Yes.  At the time that the alleged violations

 6 occurred, PacifiCare was -- had had the market conduct

 7 examiners on site as part of an ongoing market conduct

 8 exam.  And so to the extent that the alleged violations

 9 are arising out of a business practice, the onsite

10 examiners would be able to see those ongoing business

11 practices.  And so that would make the probability of

12 detection of the violations -- the alleged violations

13 underlying the current matter very, very high.

14      Q.  How about the reference to additional scrutiny

15 by CDI as a result of PacifiCare's merger with United?

16 I notice that you've italicized the phrase or the word

17 "additional."  What do you mean by this statement?

18      A.  Well, by that I mean that PacifiCare was

19 subject to scrutiny over and above the ongoing market

20 conduct exam referenced in the first bullet as a result

21 of its merger with United.

22      Q.  What in particular resulted in additional

23 scrutiny as a result of the merger?  Why do you say

24 that, Dr. Kessler?

25      A.  Well, to begin with, as one of the conditions
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 1 of the merger, PacifiCare entered into undertakings

 2 with the Department which required reporting and

 3 essentially opened up its operations to a greater

 4 extent to the Department.

 5          In addition, Commissioner Garamendi, the

 6 Insurance Commissioner at the time the merger was

 7 approved said publicly that he would -- I forget the

 8 exact language, but essentially that he would hold

 9 PacifiCare and United to a high standard.

10      Q.  Focusing if we can on the undertakings, what

11 is the significance of the undertakings to your

12 determination that the probability of detection was

13 near 100 percent?

14      A.  As part of the merger with United, CDI

15 required PacifiCare to provide quarterly reports about

16 its claims handling performance, including timeliness

17 of payment.  So it's simply implausible to believe that

18 PacifiCare's management would think that the

19 probability of being detected for untimely payments of

20 claims would be less than 100 percent, as they were

21 providing the Department with quarterly reports

22 specifically on that issue.

23      Q.  Were all the reports that PacifiCare was

24 providing, were they all positive reports?

25      A.  No.
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 1      Q.  Is that -- how is that significant to your

 2 conclusion, if at all?

 3      A.  That the reports provided as part of the

 4 undertakings did involve some unfavorable information

 5 about PacifiCare, and so they impressed me as an

 6 accurate depiction of the circumstances at that time.

 7      Q.  Next point, PacifiCare, according to CDI, took

 8 affirmative steps to disclose its conduct to CDI before

 9 PacifiCare had notice of the examination underlying the

10 current enforcement action.

11          I mean, first of all, to the extent PacifiCare

12 affirmatively disclosed information around these

13 alleged violations, what would be the probability of

14 detection under those circumstances?

15      A.  For those circumstances it would be 1.

16      Q.  When you say, "According to CDI, PacifiCare

17 took" these steps, what in particular are you

18 referencing, Dr. Kessler?

19      A.  I'm referencing the testimony of Nicholas

20 Smith, who stated that PacifiCare had disclosed details

21 of its conduct to the Department before they knew about

22 it -- before the Department knew about it and before

23 PacifiCare had notice of the market conduct examination

24 underlying this action.

25      Q.  All right.  And finally, your reference to
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 1 "Significant provider engagement," what are you

 2 referring to there, and how does that relate to

 3 assessment of the probability of detection in this

 4 case?

 5      A.  Particularly with regard to the alleged

 6 violations over contact with providers, healthcare

 7 providers at this time were very engaged with the issue

 8 of the merger.  They were engaged in contract

 9 negotiations with PacifiCare, the new law, the Provider

10 Bill of Rights, was passed.  The CMA had been

11 publicizing the Provider Bill of Rights.  And so it was

12 highly likely that providers, if harmed by PacifiCare,

13 would not hesitate to inform the Department of that

14 fact.

15      Q.  Now, stepping back if we can, we've now

16 discussed harm, and we've discussed probability of

17 detection.  So what would a proposed penalty, if any,

18 look like at this point under the theories of economic

19 deterrence?

20          And I want to direct you to the board that

21 sets forth the formula.  If you could explain where we

22 are in this formula based upon what you testified to so

23 far.

24      A.  Sure.  Well, if we're looking at this second

25 line in this formula, and we have an assessment of harm
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 1 in the ballpark of $150,000, restitution for which has

 2 already been paid, and then we're considering what the

 3 penalty should be, what the appropriate penalty should

 4 be under theory of deterrence, if the probability of

 5 detection, P, is a number that's close to 1 and H is a

 6 number like $150,000, then the product of 1 minus P

 7 over P and H, is going to be a small number.

 8      Q.  Now, was this the end of your inquiry in terms

 9 of concluding that no penalty should be assessed under

10 theories of economic deterrence?

11      A.  No.

12      Q.  What else did you consider, Dr. Kessler,

13 before rendering this conclusion that there should be

14 no penalty assessed?

15      A.  I also considered whether PacifiCare had

16 notice of the penalties that are being sought in this

17 case.

18      MR. VELKEI:  All right.  Chuck, would you put up

19 the next slide in order.

20      Q.  Now, Dr. Kessler, before we turn to this next

21 slide, there's no reference to notice in your formula.

22 So how, then, is it a factor in assessing penalties?

23      A.  Well, notice is presumed by the theory of

24 deterrence.  Notice is part of optimal deterrence

25 because without notice, potential violators can't know
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 1 what behavior to engage in or not engage in.

 2      Q.  Looking at this slide, is it your opinion that

 3 there was insufficient notice around at least some of

 4 the alleged buckets -- the buckets of alleged

 5 violations; is that correct?

 6      A.  Yes.

 7      Q.  So if you could walk us through the different

 8 categories, it would appear that it was your conclusion

 9 that there was not sufficient notice of the

10 requirements for acknowledgment letters; is that

11 correct?

12      A.  Yes.

13      Q.  Could you explain why you reached that

14 conclusion, Dr. Kessler?

15      A.  Well, to determine whether there was

16 sufficient notice of the requirement of a written

17 acknowledgment letter, I first just went to the statute

18 and read it.  And at least on its face, it did not seem

19 to me to require a written -- a physical acknowledgment

20 letter.

21      Q.  Did you stop your analysis at that point, or

22 did you do further investigation?

23      A.  No.  I did additional investigation.

24      Q.  What did you do, Dr. Kessler?

25      A.  Well, the first thing I did was to examine the
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 1 interpretation of the analogous statute by the DMHC.

 2 And that was because -- well, for two reasons.  The

 3 language of the statute requiring acknowledgment

 4 letters for CDI-regulated entities was very similar to

 5 the language of the statute requiring acknowledgement

 6 letters for DMHC-regulated entities.

 7          So it struck me as a reasonable next step to

 8 see how DMHC had historically interpreted that

 9 language.

10      Q.  Now, Dr. Kessler, you referred to the DMHC

11 regulation as a statute.  Did you misspeak there?

12      A.  Oh, yes.  I meant the DMHC's interpretation of

13 the statute requiring acknowledgment letters for --

14 requiring acknowledgment for DMHC for claims submitted

15 to DMHC-regulated entities.

16      Q.  So in looking at the statutory -- the language

17 of the regulations of the DMHC, what conclusions then

18 did you reach about whether there was proper notice or

19 sufficient notice to assess penalties here?

20      A.  Well, the DMHC interpreted its statute as not

21 requiring the sending of a physical acknowledgment

22 letter.  So I inferred that that would be a reasonable

23 first step at how the CDI -- the related CDI statute

24 should be interpreted.

25      Q.  Now, what does the fact that DMHC interprets
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 1 the language in a certain way, how does that relate to

 2 whether there was sufficient notice of the

 3 interpretation in this case involving the CDI?

 4      A.  Well, of course, the Department is free to

 5 interpret the statute relating to CDI-regulated

 6 entities differently from the way that the DMHC

 7 interprets its statute.  But there had been no

 8 communication of any such different interpretation by

 9 the CDI to health plans prior to this action.

10      Q.  And what investigation did you do to assure

11 yourself of that fact?

12      A.  I looked at the record, and CDI officials

13 testified that that was the case.

14      Q.  Now, in the area of late pays, which would be

15 claims that were paid after 30 working days, why do you

16 have concerns about whether appropriate notice was

17 given in order to assess penalty in this case?

18      A.  Well, Undertaking 19 and the NAIC manual

19 provide tolerance thresholds for late payment of

20 claims, that is to say, rates of late payment below

21 which a general -- below which would not be considered

22 a general business practice.

23      Q.  How did those undertakings and thresholds, how

24 did those raise questions or concerns about whether

25 appropriate notice was given?
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 1      A.  In this matter, it's my understanding that

 2 PacifiCare exceeded -- or rather fell within the

 3 thresholds established both by Undertaking 19 and by

 4 the NAIC manual with regard to its late pays.  So it

 5 would seem to me that that would indicate that their

 6 late payment rates, whatever they were, were not

 7 general business practices.

 8      Q.  And so draw the -- connect the dots, if you

 9 would, about how that suggests that there wasn't

10 sufficient notice here to charge the company with the

11 late pays in this case?

12      A.  Well, if the late payment rates fell within

13 the tolerance thresholds that the Department and

14 PacifiCare had agreed to, it doesn't make sense for the

15 Department to then turn around and allege that that

16 late payment rate constituted a violation of the law.

17      Q.  Have you seen something like that happen

18 before?

19      A.  No.

20      Q.  All right.  Let's talk, then, about 790.03.

21 It says, "No notice of alleged violations constituted

22 790.03 violations."  What do you mean by that,

23 Dr. Kessler?

24      A.  Well, to determine whether the alleged

25 violations fell within the prescriptions of 790.03,
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 1 first thing I did was just sit down with the six

 2 categories of alleged violations that constituted the

 3 bulk of the violations alleged in this case and the

 4 statute and associated regulations themselves --

 5      Q.  Okay.

 6      A.  -- and tried to match them up with one

 7 another, tried to see where Category 1 fit into the

 8 statute, or Category 2 did.

 9      Q.  What did you conclude from that analysis,

10 Dr. Kessler?

11      A.  I concluded that the language in the statute

12 did not tie to the alleged violation.

13      Q.  Let's take a look at that next slide, if we

14 could.

15          All right.  Now, you also make the statement

16 here that CDI admitted the vast majority of the

17 allegations did not constitute a violation of Section

18 790.03.  And you refer to the 2007 MCE report.  What in

19 particular about that report supports the point here?

20      A.  Well, it's my understanding that, by law, the

21 public version of the MCE report has to contain all of

22 the violations that the Department believes are

23 violations of Section 790.03.  So the next place I

24 looked was the MCE report because if, by law, that has

25 to contain every violation the Department believes is a
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 1 violation of 790.03, I would expect them all to be

 2 listed in there.

 3      Q.  Let's turn to the next slide if we can.

 4          What's depicted here, Dr. Kessler?

 5      A.  This is a page reproduced from the public

 6 version of the market conduct exam underlying this

 7 action.

 8      Q.  So what is the point that's being made?

 9      A.  Well, the point is, is that, in that market

10 conduct exam, the Department alleged only 90 violations

11 of Section 790.03.

12      Q.  Now, what about the other alleged violations

13 in this case?  How were they treated by the Department?

14      A.  At the time that they prepared the market

15 conduct exam, the Department treated those as

16 violations of something other than Section 790.03.

17      Q.  All right.  Let's turn to the next slide, if

18 we could.

19          Is that the intention -- so what is the

20 intention of this particular slide?  What's being

21 reflected here, Dr. Kessler?

22      A.  Well, it's my understanding that the

23 confidential market conduct examination reports contain

24 alleged violations of law other than those of Section

25 790.03 and its associated regulations.  And it's in
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 1 that confidential report that the vast bulk of the

 2 alleged violations in this case showed up.

 3      Q.  Now, I notice that you've highlighted certain

 4 of the rows and included descriptions of what those

 5 rows reflect.  Could you explain that a little bit

 6 more.

 7      A.  Yes.  Sure.

 8      MR. STRUMWASSER:  Excuse me.  Could we just have

 9 the record reflect that this has got text inserted in

10 the quotation that doesn't appear in the statute?

11      MR. VELKEI:  The quotation that it appears in the

12 market conduct report -- so the confidential report

13 says very clearly at the beginning, "This report

14 contains alleged violations...other than Section 790.03

15 and Title 10, California Code of Regulations."

16      MR. STRUMWASSER:  The italic-faced emphasis is

17 what's not in the original.

18      THE COURT:  Okay.  Emphasis added?

19      MR. VELKEI:  Yes, yes.

20          Okay.  So -- could you read that question back

21 for me.  Would you mind?

22          (Record read)

23      MR. VELKEI:  Q.  So could you go ahead and explain

24 that, Dr. Kessler?

25      A.  Yes.  The highlighted rows represent the vast
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 1 bulk of alleged violations in this case.

 2      Q.  So let me just ask you and stop you there.  If

 3 we were to go back to the chart that reflected the

 4 amount of harm from the six major categories of alleged

 5 violations, would the categories reflected in that

 6 chart correspond to what's reflected in this particular

 7 slide?

 8      A.  Yes.

 9      Q.  Why don't you take a moment to make sure of

10 that.

11          So is it fair to conclude then, sir, that with

12 regard to the chart identifying the six major

13 categories of alleged violations, it was the

14 Department's position at the time that they were not

15 violations of Section 790.03?

16      A.  Yes.

17      Q.  Now, Dr. Kessler, why is it important the CDI

18 felt that these were not 790.03 violations?

19      A.  Well, if the Department itself at the time

20 that it filed these reports thought that these alleged

21 violations weren't violations of Section 790.03, I

22 don't see how it's possible for a private company like

23 PacifiCare to have had notice that they were violations

24 of Section 790.03.

25      Q.  So factoring in -- we spent a few minutes at
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 1 the beginning of the afternoon session to walk through

 2 your calculation of F equals H divided by P.

 3          Incorporating now your discussion and

 4 conclusions around notice, what is your ultimate

 5 conclusion about what, if any, penalties should be

 6 assessed against the company under economic theories of

 7 deterrence?

 8      A.  The fact that harm was minimal, probability of

 9 detection was near 100 percent, combined with the fact

10 that the company did not have appropriate notice leads

11 me to conclude that the appropriate penalty in this

12 case would be zero.

13      Q.  Okay.  Now, you've offered additional opinions

14 in connection with this case, correct, sir?

15      A.  Yes.

16      Q.  Why don't we turn to the next slide, if we

17 could.  I'd like to discuss with you your second major

18 conclusion.  "If the decision-maker determines that

19 some penalty is appropriate based on historical

20 penalties, it should be between 0 and $655,289."  Do

21 you see that, sir?

22      A.  Yes.

23      Q.  Now, are you offering the Court an alternative

24 way of looking at whether penalties should be assessed?

25      A.  Yes.
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 1      Q.  And I'm assuming it is based upon looking at

 2 historical penalties?

 3      A.  Yes.

 4      Q.  Why should historical penalties be a measure

 5 of what kind of penalty there should be, if any, in

 6 this case, Dr. Kessler?

 7      A.  Because historical penalties represent the way

 8 the Department has interpreted and implemented the law

 9 in the past.  So they provide a good representation of

10 how the Department has thought of what penalties in

11 comparable cases should be.

12      Q.  Why don't we turn to the next slide, if we

13 can.

14          First reference here is that historical

15 penalties constitute a form of notice.  What do you

16 mean by that, sir?

17      A.  Well, the penalties in cases involving market

18 conduct are made public.  And they're made public for a

19 reason: to put companies on notice of what the

20 penalty -- penalties for violative behavior should be.

21      MR. STRUMWASSER:  Your Honor, I don't think that

22 was responsive, and I object to it.  I mean, I don't

23 want it struck, but the witness has now testified the

24 purpose of the statute.  He's not competent to do that.

25      THE COURT:  Okay.  Could you read the question
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 1 back.

 2      MR. STRUMWASSER:  It's also the answer that's the

 3 problem.

 4          (Record read)

 5      THE COURT:  I'm going to let it stand.  It's

 6 related to his opinion only.

 7          Go ahead.

 8      MR. VELKEI:  Thank you, your Honor.

 9      Q.  Now, is relying upon -- the next reference

10 here is, "Penalty, if any, must be consistent with

11 historical penalties."  Do you see that, sir?

12      A.  Yes.

13      Q.  Is consistency important under principles of

14 economics?

15      A.  Yes.

16      Q.  And economic theories of deterrence?

17      A.  Yes.

18      Q.  How so?

19      A.  Treating like parties alike is the foundation

20 of our rational system of law enforcement.  And for

21 deterrence to work, it needs to be part of a rational

22 system of law enforcement where like parties are

23 treated alike and different parties are treated

24 differently.

25      Q.  Did you undertake to determine whether



20909

 1 consistency is a stated goal of the Department of

 2 Insurance?

 3      A.  Yes.

 4      Q.  And what was your conclusion around that

 5 issue, sir?

 6      A.  That it was.

 7      Q.  And do you recall where you saw that?

 8      A.  Yes.

 9      Q.  Could you describe where it was, sir?

10      A.  In one of the Department's internal procedures

11 manuals, Exhibit 5411.

12      MR. VELKEI:  All right.  Why don't I just pass out

13 a copy and if you would take a look at it, sir.  Let me

14 know where you're pointing.

15      THE WITNESS:  It's on the second page.

16      MR. VELKEI:  Okay.  I've actually gone to the

17 liberty of incorporating it into the slide deck itself,

18 so why don't we just turn to the next slide in order.

19      THE COURT:  So when you say, "The second page,"

20 you're not --

21      THE WITNESS:  I'm sorry.  The third page.

22      THE COURT:  257016?

23      MR. VELKEI:  Yes, your Honor.

24      Q.  Is that correct, Dr. Kessler?

25      A.  Yes, yes.
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 1      Q.  Let's turn then, if we can, to Slide No. 24,

 2 which is really just a picture of the provision that

 3 you pointed out in the document.

 4          Can you point us to where it references the

 5 importance of consistency?

 6      A.  Yes.  It's in the second bullet point under

 7 "Values."

 8      Q.  Now, I want to direct your attention, if I

 9 can, to the four -- I'm going to call it the mission

10 statements: Number one, "Protect consumers"; Number

11 two, "Foster a vibrant, stable marketplace"; Number

12 three, "Maintain an open, equitable regulatory process;

13 and," Number four, "Fairly and impartially enforce the

14 law."

15          Do you see those stated mission statements,

16 sir?

17      A.  Yes.

18      Q.  In your opinion, is consistency essential to

19 each of the mission statements that are set forth

20 there?

21      A.  Yes.  I mean, consistency is referenced

22 directly when they talk about equitable process and

23 impartial enforcement.  Those both require consistency.

24 In addition, it's certainly true that consistency helps

25 to protect consumers by fostering a vibrant and stable
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 1 marketplace.  So yes.

 2      Q.  Now, in relying upon historical penalties as a

 3 measure of what, if anything, is an appropriate penalty

 4 here, does one run the risk of unfairly limiting the

 5 discretion of the particular regulator, Dr. Kessler?

 6      A.  No, I don't think so.

 7      Q.  Can you explain why not?

 8      A.  Well, to the extent a regulator wanted to

 9 change course, that could be accomplished by providing

10 notice that the new approach was going to be taken.  In

11 fact, in a recent notice or circular that the

12 Department sent out, they did exactly this with regard

13 to the medical necessity of -- I believe it was applied

14 behavioral analysis.

15      Q.  Why don't we take a look at what I believe

16 you're referring to.

17          I believe it's 5624, your Honor?

18      THE COURT:  Yes.

19          (Respondent's Exhibit 5624 marked for

20           identification)

21      MR. VELKEI:  Dr. Kessler, I forgot to mention to

22 you just to write the exhibit number in the upper

23 right-hand corner so that people can reference it

24 easily.

25      THE COURT:  5624 is a notice dated May 17th, 2011,
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 1 from the Department of Insurance.

 2      MR. VELKEI:  Q.  Is this the bulletin that you're

 3 referring to dated May 17th, 2011, and issued by

 4 Commissioner Dave Jones?

 5      A.  Yes.

 6      Q.  Explain to us why -- how this fits into your

 7 analysis, sir.

 8      A.  Well, this is a perfect example of how the

 9 Department gives regulated entities notice when it's

10 seeking to focus its enforcement activities or change

11 its enforcement activities in some new way.

12      Q.  Now, Dr. Kessler, did you look for similar

13 kinds of bulletins around the issues where you raise

14 concerns about there not being sufficient notice?

15      MR. STRUMWASSER:  Objection to the term

16 "bulletin."  Turns out that "bulletin" has a big

17 history in the Department of Insurance.  This is a

18 notice.

19      THE COURT:  All right.

20      MR. VELKEI:  Q.  How about, did you look for any

21 writings issued by the Department of Insurance that

22 related to the areas that you had concern about whether

23 the company was given sufficient notice?

24      A.  Yes.

25      Q.  Did you find anything, sir?
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 1      A.  No.  No, I didn't.

 2      Q.  Now, Dr. Kessler, at a very high level, are

 3 the range of penalties being proposed here consistent

 4 with historical penalties issued by the Department of

 5 Insurance?

 6      A.  No.

 7      Q.  Why don't we turn to the next slide in order,

 8 if we can.

 9          Dr. Kessler, what is reflected in this slide

10 25 of 5622?

11      A.  This slide tabulates all penalties resulting

12 from market conduct division legal actions for the

13 years 2002 to 2009.

14      Q.  Where did you derive this information?

15      A.  From CDI annual reports available on its Web

16 site.

17      Q.  Now, to be clear, Dr. Kessler, in your review

18 of the information on CDI's Web site, when you say this

19 reflects all penalties, is it all penalties

20 reflected -- all penalties assessed against any

21 licensed entity or just health insurance companies?

22      A.  All penalties assessed against any licensed

23 entity resulting from market conduct division legal

24 actions, all kinds.

25      Q.  Based on the information publicly reported by
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 1 the Department of Insurance, what is the total amount

 2 of penalties assessed against any licensed entity by

 3 CDI in the years 2002 to 2009?

 4      A.  $37,411,157.

 5      Q.  The second two columns, "Number of Actions

 6 Finalized," "Number of Exams Adopted," what's reflected

 7 in that information, sir?

 8      A.  That's the number of actions finalized and

 9 number of exams underlying those penalties.

10      Q.  Now, focusing on the particular penalties

11 during the years 2002 to 2006, in your opinion, is this

12 the kind of -- is this the range of penalties that

13 would put one on reasonable notice that PacifiCare

14 could be subject to the type of penalties being

15 considered here?

16      A.  No.

17      Q.  Why not?

18      A.  Well, what this says is that the total amount

19 of all penalties against all insurers resulting from

20 market conduct division legal actions in 2004, for

21 example, was $1,000,750, total penalties in total.

22      Q.  So it would be quite a stretch to come up with

23 a number in the range of $700 million --

24      MR. STRUMWASSER:  Objection.  First of all, this

25 is leading and argumentative, and --



20915

 1      MR. VELKEI:  I know, this isn't the penalty you

 2 guys are assessing yet.  You're still considering what

 3 it's going to be.

 4      MR. STRUMWASSER:  And the notion that -- the

 5 labeling as "Dr. Zaretsky's Proposed Penalties" is

 6 inconsistent with the record.  He's never proposed a

 7 penalty.

 8      THE COURT:  With that noted, could you read the

 9 question back?

10          (Record read)

11      MR. VELKEI:  Q.  -- a $700 million penalty based

12 upon the historical penalties assessed during the

13 relevant time period; is that correct, Dr. Kessler?

14      A.  Given that the Department assessed under

15 $2 million in penalties arising out of nine actions,

16 yes, a penalty of $700 million arising out of one

17 action would be a lot more than this.

18      Q.  In your report, you provided a chart that

19 basically included any penalty that was a million

20 dollars or more from the period 2000 to 2009.  Do you

21 recall that, sir?

22      A.  Yes.

23      Q.  I'd like to, if we can, go to the next slide.

24 And I'd like to focus on those penalties assessed

25 against health insurance companies of a million dollars
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 1 or more.  Now, is that in fact what's reflected at

 2 least in part by the next slide in order, sir?

 3      A.  Yes, for the years 2000 to 2009, there were

 4 three penalties assessed by the Department against

 5 health insurers of a million dollars or more.

 6      Q.  Now, before we discuss the penalties involving

 7 health insurance companies, what was the largest

 8 penalty assessed against any health insurance company

 9 in the period 2000 to 2009?

10      A.  Against any health insurance company?

11      Q.  I'm sorry.  Against any licensed entity

12 managed by the Department of Insurance?

13      A.  Oh, against any insurance company regulated by

14 the Department of Insurance, the largest penalty was

15 $8 million assessed against Unum.

16      MR. STRUMWASSER:  I'm sorry.  I'm a little slow to

17 the -- may we understand that to be the largest penalty

18 assessed by the Department against an entity regulated

19 by the Department?

20      THE COURT:  I think that's what he said, but all

21 right.  I accept that.

22      MR. VELKEI:  Q.  Do you have some familiarity with

23 what was involved in the Unum case?

24      A.  Yes, I reviewed the documents.

25      Q.  Does it have any similarity to the types of
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 1 allegations that are being brought against PacifiCare

 2 here?

 3      A.  No.  The allegations in that case were more

 4 serious, much more serious than the allegations in this

 5 case.

 6      Q.  Do you recall generally speaking what were the

 7 kinds of allegations that you're referring to in Unum?

 8      A.  Yes.  They were the improper discontinuation

 9 of disability insurance payments to disabled people.

10      Q.  Focusing then, if we can, on penalties

11 assessed against health insurance companies during the

12 period 2000 to 2009, what was the largest penalty

13 assessed against a health insurance company during that

14 period of time, sir?

15      A.  $3.6 million.

16      Q.  And that would have been against -- I believe

17 it says Health Net, sir?

18      A.  Yes.

19      Q.  And the other penalties against health

20 insurance companies were 2 million against MEGA Life &

21 Health and a million dollars against Anthem Blue Cross;

22 is that correct?

23      A.  Yes.

24      Q.  Now, with regard to those penalties and the

25 allegations that were made with respect to those three
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 1 companies, do you have some familiarity with what those

 2 charges were, sir?

 3      A.  Yes.  I reviewed the market conduct exams, the

 4 stipulations and orders and the orders to show cause in

 5 those three cases.

 6      Q.  How did the allegations in those cases compare

 7 to what's being alleged here?

 8      A.  Well, they shared with -- all three of those

 9 cases shared with this case allegations of claims

10 handling problems.  But the three cases also involved

11 other, more serious misconduct.

12      Q.  Can you describe what kind of misconduct that

13 was?

14      A.  Yes.  Anthem Blue Cross and Health Net both

15 involved allegedly improper rescissions, that is to

16 say, after the fact, discontinuation of members' health

17 insurance coverage.  And the MEGA Life & Health case

18 was a multi-state settlement that involved allegations

19 of the company's management improperly personally

20 benefitting from misrepresentations made to

21 policyholders.

22      Q.  Given the range of penalties and the specific

23 penalties we've discussed with regard to health

24 insurers and more generally to any licensed entity, in

25 your opinion, is it even conceivable that PacifiCare
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 1 would have had proper notice of the risk of the type of

 2 penalties being considered today in this case?

 3      A.  No.

 4      Q.  So applying the information that we have

 5 before us and in particular focusing on penalties

 6 assessed against other health insurance companies, how

 7 do we apply principles of consistency to come up with a

 8 number in this case that would be consistent with

 9 those?

10      A.  Well, the thing to do would be, as best we

11 can, given the information I had available to me, to

12 scale the penalty in those cases, past cases, to the

13 circumstances of the current case.

14      Q.  Now, did you, in attempting to do that, focus

15 only on health insurance companies, or did you look at

16 all of these penalties against any licensed entity?

17      A.  No, I focused only on health insurance

18 companies because those are the ones that are most

19 directly comparable to what's going on in the present

20 case.

21      Q.  Okay.  Now, I notice that there are three

22 penalties assessed against health insurance companies

23 as reflected in this chart.  Were those the only three

24 penalties that you utilized in coming up with a number

25 that would be consistent in this case?



20920

 1      A.  No.

 2      Q.  And what other cases did you include in your

 3 assessment?

 4      A.  There were two other cases in which the

 5 Department had sought penalties against health insurers

 6 over the past decade.  One was the United multi-state

 7 case and one was the Blue Shield case.

 8      Q.  What was the penalty assessed in the United

 9 MAWG situation?

10      A.  I don't -- let's see.  I have the exact number

11 somewhere.  $260,294.

12      Q.  And then what was the penalty assessed in the

13 Blue Shield case?

14      A.  Zero.

15      Q.  What were the allegations in the Blue Shield

16 case?  How did they compare to those involving

17 PacifiCare here?

18      A.  Blue Shield case involved some allegations

19 similar to those in this case, allegations of claims

20 handling problems.  But the Blue Shield case also

21 involved allegations of improper rescissions.

22      Q.  And in your opinion, are those qualitatively

23 more serious than the kinds of allegations being

24 alleged here?

25      A.  Yes.
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 1      Q.  Why?

 2      A.  Rescinding someone's health insurance

 3 improperly can have all kinds of harmful effects.

 4 Certainly relative to a late payment of a provider

 5 claim, rescinding an individual's health insurance is a

 6 more serious matter, yes.

 7      Q.  Now, we have heard it said in this case many

 8 times before that the number of alleged violations in

 9 this case are far higher than what was cited in these

10 other health enforcement actions.  Do you believe that

11 is a meaningful distinction, Dr. Kessler?

12      A.  No.

13      Q.  Explain why?

14      A.  Focus on a specific number of violations is

15 misleading for two reasons.  First, it doesn't reflect

16 severity of harm.  By that, I mean one violation could

17 involve one late payment to a provider of a week or two

18 or it could involve rescission, improper rescission, of

19 a family's health insurance policy.

20          The latter is just a much more harmful act

21 than the former.  And so simply counting up the number

22 of violations fails to capture the relative harm of

23 different types of violations.

24      Q.  Now, how about the second reference to, "All

25 enforcement actions other than PacifiCare are based on
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 1 a sample"?  What is the relevance to your conclusion

 2 that reliance on the number of alleged violations is

 3 misleading or not a meaningful distinction?

 4      A.  Well, the other enforcement actions were based

 5 on samples of claims.  So the Department took a sample

 6 of claims and then counted up the number of violations

 7 it found only in that sample.

 8          But by virtue of being a sample, the number of

 9 claims that the Department examined in those cases was

10 much smaller than the number of claims examined in the

11 present case, which looked at the entire population of

12 claims that were paid.  Therefore, the number of

13 violations that the Department found in those cases

14 would, by construction, be much smaller because they

15 were starting with so much smaller of a base.

16      Q.  Are you able to normalize those past

17 enforcement actions with past penalties with the case

18 here, given that those are based on a sampling and the

19 PacifiCare case is not in large part?

20      A.  The only of those three actions that I could

21 normalize the number of violations for to make them

22 comparable to the number of violations in the present

23 case is the Blue Shield case because that's the only of

24 the actions for which I have both the public and

25 confidential reports.
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 1      Q.  Now, how would you go about doing that if all

 2 you have in front of you in those reports are the

 3 specific sampling that was done?  How would that give

 4 you a sense of what may or may not have been happening

 5 across the greater population?

 6      A.  Well, if you know how many violations the

 7 Department found in a sample of cases and you know what

 8 percentage of the total population that sample

 9 represents, then you just blow up the number of

10 violations that they found in the sample by essentially

11 1 over the fraction of cases that they sampled.

12      Q.  What in your opinion is -- what is the purpose

13 of sampling, Dr. Kessler?

14      A.  The purpose of sampling is to get a good

15 picture of what's going on in the underlying population

16 from which the sample was taken.

17      Q.  So fair to say, before a comparison could be

18 done between those cases and this case, one would have

19 to address the fact that the other cases involved

20 samples, correct?

21      A.  Yes.

22      Q.  Now, given the fact that you had limited

23 information -- in part because the Department would not

24 turn it over to us -- to do this kind of extrapolation

25 for the five specific health enforcement actions that
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 1 are at issue, how did you go about trying to normalize

 2 or compare the penalties assessed in those other cases

 3 to this particular case, sir?

 4      A.  I used publicly available information on harm,

 5 on the relative amounts of harm in the cases to try to

 6 normalize what the penalties in those cases would imply

 7 for this case if the amount of harm was the same.

 8      Q.  Let's take a look at the next slide if we

 9 could.

10      MR. STRUMWASSER:  Excuse me.  At this point, I

11 think we have gone way past the opinions that are in

12 the written report.  The stipulation that your Honor

13 ordered required that all opinions be in the written

14 report except for rebuttal.  This does not respond to

15 anything in the --

16      MR. VELKEI:  It absolutely does.

17      THE COURT:  Wait, wait.

18      MR. STRUMWASSER:  This does not respond to

19 anything in the testimony of Dr. Zaretsky either

20 written or oral.  This is new opinions about what is a

21 proper penalty when there has been no intervening

22 testimony to respond to.

23      MR. VELKEI:  Your Honor, this is Appendix E.  This

24 is explaining how he came up with Appendix E, which is

25 the range of zero to $655,000.
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 1      THE COURT:  All right.  I'll allow it.

 2      MR. VELKEI:  Thank you.

 3      Q.  All right.  So, Dr. Kessler, explain what's

 4 reflected in Slide No. 20.

 5      A.  What this slide does is describe how I scaled

 6 past penalties based on harm to arrive at the penalty

 7 range I presented in my report.

 8      Q.  So explain how you came up with the particular

 9 calculation that enabled you to do that.

10      A.  Well, if you're going scale penalties -- past

11 penalties based on harm, the way to do that would be to

12 divide the penalty -- and I'm looking at the equation

13 on the top.  Divide the penalty in the past case by

14 whatever measure of harm you had for that past case.

15 That gives you a penalty per unit of harm for past.

16          Then multiply that by the amount of harm in

17 the current case to arrive at what the past case would

18 imply the penalty in this case should be.

19      Q.  Did you utilize only one type of unit of harm

20 or did you have different measures of harm that went

21 into your calculation, Dr. Kessler?

22      A.  No, I used three different measures of harm to

23 try to give as full a picture of what the rescaled --

24 what the penalties in past cases would imply for the

25 present case as I could.
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 1      Q.  So if you would explain, first of all, are the

 2 different measures of harm that you utilized reflected

 3 in Slide No. 29?

 4      A.  Yes.

 5      Q.  And so could you go through each of those

 6 measures of harm, starting with "Number of-member

 7 years."  Now, can you explain what you mean when you

 8 say "member-years"?

 9      A.  Yes.  By "member-years," I mean the number of

10 members affected by the alleged misconduct in the cases

11 multiplied by the number of years they were alleged to

12 have been affected.

13      Q.  Can you give us an example?

14      A.  Sure.  So if you had a market conduct exam

15 covering a period of two years and the insurer in there

16 having 100,000 members in each of those two years, then

17 the number of affected member years would be 200,000.

18      Q.  And how about, "Amount recovered within MCE"?

19 It seems fairly self-explanatory, but why don't you

20 just describe for the Court what's covered there.

21      A.  Sure.  That's the amount that the public

22 documents of the Department reported were recovered

23 within the market conduct exam underlying the action.

24      Q.  And presumably that's going to be limited to

25 the extent that information was not made public by the
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 1 Department or turned over to PacifiCare in connection

 2 with this case.  Correct?

 3      A.  Yes, the information I have on that is

 4 necessarily incomplete.

 5      Q.  Was there certain information you would have

 6 liked to have received from the Department to assist

 7 you in your analysis?

 8      A.  Yes, I would have liked to have had the

 9 confidential reports for the other cases.

10      Q.  Specifically Blue Cross and Health Net?

11      A.  Yes.

12      Q.  "Total amounts paid," Dr. Kessler, what's

13 referenced there?

14      A.  That's a broader assessment of the magnitude

15 of harm.  It's not just the amount recovered within the

16 MCE but also additional amounts that the Department

17 recovered from the insurers in connection with the

18 actions.

19      Q.  Okay.  Now why don't we turn to the next

20 slide, and, if you could, explain to the Court what's

21 reflected here.

22      A.  Sure.  So this slide presents my -- my

23 estimate of the amount of harm along those three

24 measures in the current case and in the Blue Shield,

25 Anthem Blue Cross, and Health Net cases.
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 1      Q.  Now, to be clear, Dr. Kessler, are the

 2 underlying calculations that support the figures that

 3 are reflected in Slide 30 contained in your report at

 4 Exhibit 5621?

 5      A.  They're either in my report or in spreadsheets

 6 associated with my report that I provided to the

 7 Department.

 8      Q.  Okay.  All right.  So what -- if I understand

 9 correctly, you've now sort of captured the different

10 measures or harm for each of the Blue Shield, Anthem

11 Blue Cross, Health Net, and then also PacifiCare; is

12 that correct?

13      A.  Yes, that's right.

14      Q.  To be clear, the statement or the column

15 labeled "Recoveries Within the Scope of MCE," where did

16 you obtain that information?

17      A.  From the MCEs themselves.

18      Q.  To the extent that you had them?

19      A.  To the extent that they had them or that

20 they -- that the MCEs reported that information.  The

21 Anthem Blue Cross MCE, for some reason, did not contain

22 that information.

23      Q.  Then "Additional Recoveries Reported by the

24 CDI," reported where, Dr. Kessler?

25      A.  In press releases that I found on the CDI Web
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 1 site.

 2      Q.  Then the "Total Paid Amounts" is simply the

 3 sum of the third and fourth columns; is that correct?

 4      A.  Yes.

 5      Q.  So why don't we talk a little bit more, then,

 6 about how you came up with the specific range of zero

 7 to 650,000.

 8          So if we could turn to the next slide in

 9 order.  First of all, I'd like to focus your attention

10 on the first row that says "Penalty," and then across

11 the way it's got columns for Blue Cross, Blue Shield,

12 Health Net, United Multistate, and MEGA Multistate.

13 What's reflected there?

14      A.  Those -- the first row presents the penalties

15 imposed by the Department in the five health insurance

16 cases.

17      Q.  So to be clear, the penalty assessed against

18 Anthem Blue Cross was a million dollars, correct?

19      A.  Yes.

20      Q.  The one against Blue Shield was zero; is that

21 correct?

22      A.  Yes.

23      Q.  Health Net was $3.6 million?

24      A.  Yes.

25      Q.  United Multistate $260,294; is that correct?
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 1      A.  Yes.

 2      Q.  And then MEGA Multistate was a total penalty

 3 of $2,016,735, correct?

 4      A.  Yes.

 5      Q.  Just to be clear, where did you obtain this

 6 information?

 7      A.  Well, the Anthem Blue Cross, Blue Shield and

 8 Health Net penalties I got off the Department's public

 9 documents on those cases.

10          The United Multistate penalty I got from the

11 Multistate settlement document, which is public.  And

12 the MEGA Multistate penalty I calculated based on NAIC

13 data on the insurers and the aggregate amount of the

14 MEGA Multistate penalty, and a spreadsheet detailing

15 those calculations, I provided to the Department.

16      Q.  Terrific.  If we can go then to the next

17 penalty per unit of harm in the past cases, what's

18 reflected in these next three rows?

19      A.  Each of those three rows divides the penalty

20 by the relevant measure of harm for each of the cases

21 on each of the three measures.

22          So for example, for the Anthem Blue Cross

23 case, the previous slide showed that the number of

24 affected member years was about 942,000.  The penalty

25 was $1 million, so the penalty per member year was
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 1 about $1.06.

 2          And you can do the same thing.  Blue Shield

 3 case, of course, the penalty per member year is zero

 4 because the penalty is zero.  The Health Net case, if

 5 you divide 3.6 million by about 916,000 members, you

 6 get a penalty per year of about $3.90.  And you do the

 7 same for the other two as well.

 8      Q.  How about then the next column, "Penalty based

 9 upon MCE recovery"?

10      A.  The next row --

11      Q.  Row, excuse me.

12      A.  -- presents penalty per dollar of MCE

13 recovery.  And for those cases in which there was an

14 MCE with a recovery amount reported, I divided the

15 penalty imposed in the case by the total amount of

16 recoveries within the scope of the MCE.

17      Q.  And to be clear, the asterisk that appears

18 underneath Anthem Blue Cross is because the Department

19 has not provided PacifiCare with a confidential report

20 that would reflect whatever recovery there might be?

21      A.  I was not able to find information on the

22 amount recovered within the MCE for the Anthem Blue

23 Cross case.

24      Q.  Okay.  Going then to the next row, can you

25 explain what's reflected there?
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 1      A.  Sure.  That row takes the penalty and divides

 2 it by the total amount paid, including the amounts

 3 recovered from the MCE, plus other amounts that the

 4 Department obtained for consumers in connection with

 5 the action.

 6      Q.  So taking the example of Anthem Blue Cross, is

 7 that a penalty of 7 cents per dollar paid in recovery?

 8      A.  Yes.

 9      Q.  How did you calculate that?

10      A.  That's a million dollars divided by

11 $14 million.

12      Q.  Okay.  If I understand correctly, we don't

13 have the information on Blue Shield; it wasn't made

14 public, is that correct, such that we couldn't

15 establish a calculation for that column?

16      A.  Yes, that's right.

17      Q.  All right.  And then for Health Net, does that

18 mean that it was a penalty of 16 cents for each dollar

19 of recovery repaid?

20      A.  Yes.

21      Q.  How did you reach that calculation?

22      A.  The total amount paid in the Health Net case

23 was $22,624,500 from the past slide.  So if you divide

24 3.6 million by 22.6 million you get a number

25 like 16 cents.
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 1      Q.  So going down, then, to "Implied Penalty In

 2 This Case," explain to us, if you would, Dr. Kessler

 3 how you came up with the range of zero to $655,289.

 4      A.  Sure.  So what the third panel of the table

 5 does is multiply the penalty per member year per dollar

 6 of MCE recovery or per dollar of total amount paid by

 7 each of those three measures of harm in this case.  And

 8 it does that for each of the five cases that I

 9 analyzed.

10      Q.  Now, I forgot to ask you, Dr. Kessler, where

11 did you get the information on the number of members

12 for each of the particular health insurance companies?

13      A.  From NAIC annual statements, except for the

14 United Multistate case where the multistate settlement

15 had it written right in it.

16      Q.  Did you obtain data through NAIC even of

17 PacifiCare?

18      A.  Yes, I did that because I wanted to make sure

19 the membership numbers that I was using were apples to

20 apples.

21      Q.  Just explaining the next two rows, "Based on

22 amount recovered within MCE," "Based on total amounts

23 paid," could you explain what's going on there?

24      A.  Sure.  So according to NAIC filings, the

25 number of affected member years in the market conduct
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 1 exam underlying this matter was 166,317.  So based on

 2 the penalty of 1.06 per member year from the Anthem

 3 Blue Cross case, for example, that would imply a

 4 penalty in this case of $167,296.

 5          Blue Shield, of course, would imply a penalty

 6 of zero.  And you get the other three numbers in the

 7 other three columns just by multiplying the

 8 penalty-per-member-year number for Health Net, United

 9 Multistate and MEGA, respectively, by 166,317.

10      Q.  Now, Dr. Kessler, why did you even bother with

11 the other two measures of harm based on amount of

12 recovery from the MCE and total amounts paid?

13      A.  To give myself -- to give a broader picture of

14 what the adjusted historical penalty would be based on

15 some alternative measure of harm.

16      Q.  Focusing, if we can, on the bottom row, "Based

17 on total amounts paid," what would be amount of harm

18 have to be in this case to even exceed the top range of

19 $655,289?

20          Do you need a calculator, sir?

21      A.  I have one.  So -- well, it would be 655,289

22 divided by 16 cents.

23      Q.  And the 16 cents would be the highest dollar

24 per total amounts paid in that column?

25      A.  In that row, yes.
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 1      Q.  Row.  Yes?

 2      A.  Yes, that's right.

 3      Q.  So then what would be the total amount of harm

 4 that would had to have occurred in the case to result

 5 in a penalty in excess of $655,289?

 6      A.  It would have to be more than $4 million,

 7 about $4,100,000, approximately.

 8      MR. VELKEI:  Thank you Dr. Kessler.

 9          Time for a break?

10      THE COURT:  Sure.

11          (Recess taken)

12      THE COURT:  All right.  Go back on the record.

13      MR. VELKEI:  Q.  All right.  If we could turn to

14 Slide 32.

15          Dr. Kessler, I'd like to begin our discussion

16 of regulatory capture.  So I'd like to focus you, if I

17 can, on the third of your three major opinions.  "CDI's

18 dealing with providers are relevant because they show

19 that CDI became captive to their interests.  Thus, the

20 traditional deference to regulators should not be

21 accorded here."  Could you describe briefly what the

22 theory of regulatory capture is?

23      A.  Sure.  Regulatory capture is a situation where

24 a special interest group misuses the regulatory process

25 for its own benefit.
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 1      Q.  When you say "misuses the regulatory process,"

 2 what do you mean?

 3      A.  Maybe a better way to put that would be to say

 4 takes advantage of the regulatory process for its own

 5 benefit at consumers' expense.

 6      Q.  Now, the concept of regulatory capture,

 7 presumably it's a special interest group captures or

 8 makes captive a regulator or regulatory agency; is that

 9 the best way to describe it?

10      A.  Yes.

11      Q.  In order for that to occur, need there be some

12 kind of illegal conduct like bribes or kickbacks?

13      A.  No, absolutely not.

14      Q.  So explain further why that is and how that

15 comes about.

16      A.  Regulatory capture could be -- in fact is

17 generally inadvertent.  The way I like to think about

18 it is it's the problem of organized interests that have

19 powerful incentives to participate in the process have

20 a bigger megaphone than diffuse interests like

21 consumers have, and so their interests tend to drown

22 out the interests of more diffuse interests like

23 consumers if we're not careful with the process.

24      Q.  Now you've articulated here, capture is most

25 likely to occur in certain situations.  Could you
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 1 describe the conditions that bring about capture?

 2      A.  Sure.  There's an extensive economic

 3 literature about regulatory capture.  And if I had to

 4 distill that literature down, what it says is that

 5 there are sets of circumstances that are -- where

 6 capture is most likely to occur.  That situation where

 7 the -- that situation's where the interest groups are

 8 small homogeneous and well organized --

 9      Q.  Let's stop there and explain what that means.

10 Dr. Kessler, why is capture more likely to occur --

11 first of all, what does it mean, "small, homogeneous

12 and well organized," and why is it most likely that

13 capture could occur in that situation?

14      A.  When an interest group is small and

15 homogeneous their interests are more likely to be

16 coincident with one another.  So it's likely to be

17 easier for them to coordinate among themselves to

18 influence policy.

19      Q.  All right.  "Benefits of capture are

20 concentrated, and costs to consumers are diffuse," what

21 does that mean?

22      A.  That's another condition that facilitates

23 capture.  So, for example, when the benefits from a new

24 regulation -- or the benefits from the action of a

25 regulatory body are concentrated, that is, received
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 1 disproportionately by the small, homogeneous interest

 2 group and the costs to consumers are spread widely over

 3 a large number of people, then it's going to be in the

 4 interest of the special interest group to expend more

 5 resources on its megaphone, so to speak, and less and

 6 less in the interests of consumers to worry about the

 7 costs that the capture is imposing.

 8      Q.  Now, is healthcare a situation in which the

 9 benefits of capture are concentrated and costs to

10 consumers can be diverse?

11      MR. STRUMWASSER:  Diffuse?

12      MR. VELKEI:  Q.  Diffuse.

13          Thank you.

14      A.  Yes.

15      Q.  Coincidentally, is healthcare -- does one find

16 these conditions in the healthcare arena?

17      A.  Sometimes, yes.

18      Q.  Could you describe when that would occur?

19      A.  Well, for example, if the benefits we're

20 talking about are specialist healthcare providers,

21 hospitals being able to obtain higher rates, that cost

22 is ultimately borne by consumers.  But the amount

23 that -- you know, another $100 or something for a

24 particular type of specialist provider would translate

25 into for the ordinary consumer might be a very small
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 1 amount of money.  And so it wouldn't be in consumers'

 2 interest to worry too much about it.

 3      Q.  Put differently, would it be fair to say that

 4 the cost to the consumer wouldn't be readily evident to

 5 that consumer?

 6      A.  Yes, that's -- you're kind of getting --

 7 that's sort of the third bullet point there, that the

 8 issues are complex and hard for people to understand.

 9          Healthcare is a particular -- is particularly

10 an example of that because the products and services

11 that consumers get are so complicated and the pricing

12 is often not transparent.  So for a consumer to

13 understand that the higher premiums that he or she is

14 having to pay is linked to capture of regulators by

15 providers, that's a very long and complicated chain of

16 events.

17      Q.  "Interaction between regulators and interest

18 groups takes place in 'informal and nontransparent ways

19 that [r]aise concerns about inequalities of interest

20 group access.'"

21          First of all, who is that taken from,

22 Dr. Kessler?

23      A.  That's from Justice Elena Kagan.

24      Q.  What is the point being made by Justice Kagan

25 here?
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 1      A.  Her point in this article, her point in this

 2 quote is that, when interactions take place in informal

 3 and nontransparent ways, that should accentuate our

 4 concerns about capture because that just makes it even

 5 harder for voters to see what's going on.

 6      Q.  In your opinion, Dr. Kessler, was there -- did

 7 the interactions between regulators and interest groups

 8 in this case take place in "informal and nontransparent

 9 ways"?

10      MR. STRUMWASSER:  To the extent that's an opinion

11 question, he has no competence.  If the question is

12 whether he's aware of facts, I think that's a different

13 matter.

14      THE COURT:  Read the question back.

15          (Record read)

16      THE COURT:  I'll allow it.

17      THE WITNESS:  Yes.

18      MR. VELKEI:  Q.  Can you explain that a little

19 more.

20      A.  Sure.  In the record, I'm aware of many

21 e-mails between regulators, members of the Department

22 and California Medical Association and other provider

23 interests that never would have been discovered except

24 for this proceeding.  That strikes me as an informal

25 and nontransparent that would raise concerns about
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 1 inequalities of access.

 2      Q.  Now, Dr. Kessler, what level of acceptance

 3 does that theory of regulatory capture have within the

 4 economic -- within the community of economists?

 5      A.  The problem of regulatory capture is widely

 6 acknowledged to be one of, you know, of concern about

 7 the operation of, you know, the administrative state

 8 more broadly.

 9          You know, I have a -- in my report, I talk

10 about some of the scholars who have written on this:

11 Judge Posner, Judge Richard Posner; Justice Kagan;

12 Professor Cass Sunstein, who is President Obama's --

13 one of the associate directors of the Office of

14 Management and Budget.  And Professor Robert Klein, who

15 used to be the director of research for the NAIC, has

16 specifically written about capture, problems with

17 capture.

18      Q.  Could you talk a little bit more about

19 Professor Robert Klein's views of capture having been a

20 former NAIC director of research?

21      A.  Yes.  I cited to one of Professor Klein's

22 recent articles published in a Brooking Book in my

23 report where he talked about the political economy of

24 regulation being characterized by groups vying for

25 policies that favor their interests and that, in
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 1 insurance regulation, the existence of small groups

 2 that have substantial and concentrated economic

 3 interests might be a problem insofar as they're more

 4 likely to prevail on issues that are opaque or not

 5 salient to most consumers.

 6      Q.  Other than your testimony in connection with

 7 this case, are there other economists that have raised

 8 concerns about possible regulatory capture in the

 9 healthcare context?

10      A.  Yes.

11      Q.  Can you describe some of those?  Or at least

12 refer us to where in your report those appear?

13      A.  Sure.  There is a 2010 study published in the

14 peer review Journal of Health Affairs that's directly

15 relevant to the issue of regulatory capture in health

16 insurance in California.

17      Q.  Would it be fair to say the theory of

18 regulatory capture is widely accepted by economists

19 across the political spectrum?

20      A.  Economists and lawyers, yes.

21      Q.  Why don't we turn, if we can then, to the next

22 slide, Dr. Kessler, "Why Regulatory Capture Is

23 Important Here."  Why is this principle important in

24 this case, Dr. Kessler?

25      A.  Regulatory capture is important here because,
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 1 in my opinion, there is substantial evidence that CDI

 2 has been -- has become captive to the financial

 3 interests of healthcare providers.

 4      Q.  Now, you state here that the "California

 5 Medical Association and the University of California

 6 hospital system are most notable."  What does that

 7 mean?

 8      A.  It's those two provider groups that -- on

 9 which there's evidence in the record of interactions

10 between the provider groups and the Department.  So

11 that's why it's most notable for this case.

12      Q.  Now, are you able, based upon your review of

13 the record, to get a complete picture of the extent to

14 which you believe there was regulatory capture in this

15 case?

16      A.  No.  No, I'm not.

17      Q.  Why not?

18      A.  Because I understand that there are some

19 documents that are missing from the CDI that may have

20 included other communications between the Department,

21 its officials, and healthcare providers.

22      Q.  Now I'd like to talk for a moment, if we can,

23 about the kind of evidence that you consider to be most

24 useful in assessing whether regulatory capture

25 occurred.  Is the fact -- is evidence that shows that
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 1 CMA was trying to get something from CDI evidence of

 2 capture, in your opinion?

 3      A.  No.  No, certainly not.

 4      Q.  So what is the evidence that you find -- that

 5 you're comfortable with in assessing capture occurred?

 6      A.  The fact that an organized interest group is

 7 trying to influence a regulator isn't at all surprising

 8 and isn't necessarily evidence of capture.

 9          What's more concerning is evidence that the

10 regulator is responding to those provider attempts.

11      Q.  When you say "responding to those provider

12 attempts," what do you mean by that?

13      A.  I mean documentary evidence that they're

14 seeking to promote the providers' interests -- the

15 providers' interests in ways that may not be coincident

16 with consumers' interests.

17      Q.  On that issue of whether regulatory capture

18 provider interests are coincident with consumer

19 interests, should consumers be concerned about

20 regulatory capture in the context of the Department of

21 Insurance?

22      A.  After my review of the evidence in this case,

23 I would conclude that they should.

24      Q.  In talking more generally, Dr. Kessler, why

25 should consumers be concerned about the existence of
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 1 capture of a regulator?

 2      A.  More generally, when you have a circumstance

 3 in which there's a very well organized interest, like

 4 physicians and hospitals, who are very well organized,

 5 and almost canonical types of entities where they would

 6 seek to capture regulations, that's a situation where

 7 consumers should be concerned that capture may occur.

 8      Q.  In the healthcare context, what is a likely

 9 consequence of capture by providers -- consequence for

10 consumers?

11      A.  Well, one of providers' primary objectives in

12 seeking to influence regulations is to obtain higher

13 reimbursement rates, higher payments.  And higher

14 payments for providers translate into higher premiums,

15 higher insurance premiums for consumers and for

16 employers and, in turn, lower wages for people with

17 employer-provided health insurance.

18      Q.  Is it just the impact for employees on higher

19 insurance premiums, or is there a more direct cost on

20 the employee in that context?

21      A.  Not just the premiums but also their

22 co-insurance payments are affected by higher prices

23 being paid to providers.

24      THE COURT:  Wait, wait.  Before you move on, what

25 are you referring to when you talk about missing



20946

 1 documents?

 2      MR. VELKEI:  Your Honor, to be clear, I think

 3 Dr. Kessler is referring to the fact that the

 4 Department contended that there were documents that

 5 were destroyed -- inadvertently or not, I don't want to

 6 get into that issue.  And we don't know the extent to

 7 which there were communications with other providers

 8 beyond UC and CMA.

 9      Q.  I'd like to skip ahead if we can and just talk

10 a little bit about the impact of higher prices and how

11 they're being felt by consumers.  So perhaps you can

12 skip ahead, Dr. Kessler, to Slide No. 41.

13      MR. STRUMWASSER:  Before we move on, the next

14 slide, Slide 36, we object to.  It's a wholly new slide

15 reporting new conclusions about data that has not been

16 previously reported.  He's got an Appendix F that talks

17 about regulatory capture as he envisions it.  And this

18 is just brand-new stuff.

19          So if we're going to move past it and we're

20 not going to talk about it, I would like to have your

21 Honor's ruling on the admissibility of Slide 36.

22      THE COURT:  Are we going to come back to it?

23      MR. VELKEI:  Yes, we're going to come back to it.

24      THE COURT:  Let's deal with it then.

25      MR. VELKEI:  Terrific, your Honor.
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 1          And I can just briefly address -- this

 2 document is coincident with the report and the

 3 conclusions around the influence of the CMA.  But also

 4 this is based upon publicly available information.

 5 It's no big secret.

 6      THE COURT:  We'll deal with it later.

 7      MR. VELKEI:  Okay.

 8      Q.  So focusing, if we can, on Slide No. 41, we've

 9 talked about -- and to make sure I understand

10 correctly, Dr. Kessler, in the healthcare consequence,

11 a likely impact of regulatory capture is higher prices,

12 correct?

13      A.  Yes.

14      Q.  Okay.  Now I'd like to focus, if we can, on

15 the impact of higher prices in the healthcare context

16 for both employers but also the consumers, employees.

17          Can you tell us what's reflected in

18 Slide No. 41, sir?

19      A.  Yes, sure.  Slide 41 is a summary of estimates

20 of the costs of a healthcare under a typical PPO

21 insurance policy calculated by the Milliman Group, an

22 actuarial consulting firm.

23          Milliman publishes what they call the Milliman

24 Medical Index, which is designed to represent what I

25 said, the cost both to employers and employees for a
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 1 typical employer-sponsored PPO insurance policy and the

 2 employee out-of-pocket cost associated with that

 3 typical policy.

 4          And they do that over time to enable people to

 5 get a sense of what the trend in healthcare costs is

 6 for an employer-sponsored population.

 7      Q.  All right.  Dr. Kessler, let's stop there and

 8 talk first about employer insurance contribution.  Fair

 9 to say that that has increased substantially from 2002

10 to 2011?

11      A.  Yes.

12      Q.  Can you describe the extent to which the

13 employer insurance contribution has increased, what it

14 was in 2002 and what's reflected currently in 2011?

15      A.  It was a little over $5500 in 2002.  And by

16 2011, for the typical PPO policy, it was over $11,000.

17      Q.  Now, this slide also reflects the costs to

18 consumers from rising healthcare?

19      A.  Yes.

20      Q.  And can you show us in what ways that's

21 reflected here?

22      A.  Well, employees pay more both for their side

23 of the insurance payment -- that's the tan bar.  And

24 that went up from about $2,000 in 2002 to around $4800

25 or so in 2011.  But they also pay more out of pocket.
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 1          And that line with the three labeled points

 2 represents the sum of those two amounts for 2002, 2006,

 3 and 2011.

 4      Q.  So could you put into the record what the

 5 price of the contributions, employee insurance

 6 contributions, were in the three periods being charted,

 7 2002, 2006, and 2011?

 8      A.  Yes.  The combined employee direct cost was

 9 about $3600 in 2002 for this typical PPO policy.  By

10 2011, it was over $8,000, more than double.

11      Q.  So the conventional view, certainly one held

12 by me, that the employers are the ones that bear the

13 costs of the insurance premiums is not the case as

14 reflected in this particular slide, correct?

15      MR. STRUMWASSER:  Objection to the part about "one

16 held by me."

17      THE COURT:  I'm not sure.

18          Could you read the question, please.

19          (Record read)

20      THE COURT:  Without the editorial.

21      THE WITNESS:  Sure.  Yes, the view that employers

22 are the ones who bear the costs of higher -- bear the

23 burden of higher healthcare costs is not accurate.

24 First, employees bear a good bunch of the burden

25 through their higher insurance contributions and their
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 1 higher out-of-pocket costs.

 2          But in addition, they ultimately bear the most

 3 of the burden, if not all of it, of the higher employer

 4 contributions as well.

 5      MR. VELKEI:  Q.  What do you mean by that?

 6      A.  The incidence of employer-sponsored health

 7 insurance costs is almost entirely on employees, not on

 8 employers.  That's because, when employers decide how

 9 much to pay their workers, they view the pay as total

10 compensation, cash wages plus spending on benefits.

11      Q.  Including healthcare?

12      A.  Including health insurance.  And so to the

13 extent that benefits costs rise, those are almost

14 entirely offset by just a decline in cash wage

15 payments.

16      MR. VELKEI:  Okay.  Your Honor, I've got about an

17 hour left.  I want to check into the issue that

18 Mr. Strumwasser raised about this chart and --

19      THE COURT:  Finish up tomorrow morning?

20      MR. VELKEI:  Yes, if that's okay with you.

21      THE COURT:  I think it would be good to start

22 fresh.

23          (Whereupon, the proceedings recessed

24           at 3:35 o'clock p.m.)

25



20951

 1 STATE OF CALIFORNIA     )

                        )   ss.

 2 COUNTY OF MARIN         )

 3          I, DEBORAH FUQUA, a Certified Shorthand

 4 Reporter of the State of California, duly authorized to

 5 administer oaths pursuant to Section 8211 of the

 6 California Code of Civil Procedure, do hereby certify

 7 that the foregoing proceedings were reported by me, a

 8 disinterested person, and thereafter transcribed under

 9 my direction into typewriting and is a true and correct

10 transcription of said proceedings.

11          I further certify that I am not of counsel or

12 attorney for either or any of the parties in the

13 foregoing proceeding and caption named, nor in any way

14 interested in the outcome of the cause named in said

15 caption.

16          Dated the 31st day of August, 2011.

17

18

19                                 DEBORAH FUQUA

20                                 CSR NO. 12948

21

22

23

24

25



20952

 1             BEFORE THE INSURANCE COMMISSIONER

 2                OF THE STATE OF CALIFORNIA

 3   OAKLAND, CALIFORNIA  DEPARTMENT B, RUTH ASTLE, JUDGE

 4                          --o0o--

 5 IN THE MATTER OF                     )  UPA 2007-00004

 6 PACIFICARE LIFE AND HEALTH INSURANCE )  OAH 2009061395

 7 COMPANY,                             )  WEDS. 8/31/11

 8                    RESPONDENT.       )  VOLUME 181

 9 _____________________________________)  PGS 20952-21088

10           REPORTER'S TRANSCRIPT OF PROCEEDINGS

11 APPEARANCES:

12 FOR THE COMPLAINANT:

13 STRUMWASSER & WOOCHER LLP

BY:  MICHAEL J. STRUMWASSER, ESQ.

14      BRYCE A. GEE, ESQ.

     RACHEL DEUTSCH, ESQ.

15 10940 WILSHIRE BLVD., SUITE 90024

LOS ANGELES, CALIFORNIA 90024

16 TEL 310/576-1233     FAX 310/319-0156

17

18

19

20 (More appearances on next page)

21

22 REPORTED BY:  DEBORAH FUQUA, CSR #12948

23

                CALIFORNIA REPORTING, LLC

24                     52 LONGWOOD DRIVE

                  SAN RAFAEL, CA 94901

25                       415/457-4417



20953

 1

 2 APPEARANCES (CONTINUED)

 3

 4 FOR THE RESPONDENT:

 5 SNR DENTON

BY:  STEVEN A. VELKEI, ESQ.

 6 600 SOUTH FIGUEROA STREET, SUITE 2500

LOS ANGELES, CALIFORNIA 90017

 7 TEL 213/623-9300     FAX 213/623-8824

 8 BY:  THOMAS E. McDONALD, ESQ.

     KATHERINE EVANS, ESQ.

 9 525 MARKET STREET, 26TH FLOOR

SAN FRANCISCO, CALIFORNIA 94105

10 TEL 415/882-5000     FAX 415/936-1973

11

12

13

14                         ---ooo---

15

16

17

18

19

20

21

22

23

24

25



20954

 1                         I N D E X

 2 RESPONDENT'S WITNESSES                         PAGE

 3 Daniel Kessler, Ph.D.

 4 Direct Examination by Mr. Velkei (resumed)       20955

 5 Cross-Examination by Mr. Strumwasser            20998

 6

 7                         EXHIBITS

 8 CDI's                                   IDEN.  EVID.

 9 1124 Document titled "Empirical Study    21000   -

     of the Civil Justice System" by

10      Kessler and Rubenfeld PAC0117104

11 1125 Hand-drawn chart                   21072   -

12

13 RESPONDENT'S                            IDEN.  EVID.

14 5625 Agenda for Meeting with UC dated    20971   -

     April 19, 2007, Bates CDI00254868

15

5626 Letter and attachment from Marion's  20997   -

16      Inn LLP dated August 30, 2011

17

                        ---o0o---

18

19

20

21

22

23

24

25



20955

 1 Wednesday, August 31, 2011           9:48 o'clock a.m.

 2                         ---o0o---

 3                   P R O C E E D I N G S

 4      THE COURT:  This is on the record.  This is before

 5 the Insurance Commissioner in the matter of PacifiCare

 6 Life and Health Insurance Company.  This is OAH Case

 7 No. 2009061395, Agency No. UPA 2007-00004.  Today's

 8 date is August 31st, 2011, in Oakland.

 9          Counsel are present.  Respondent is present in

10 the person of Ms. Drysch.  And we're continuing with

11 the direct examination of Dr. Kessler.

12                      DANIEL KESSLER,

13          called as a witness by the Respondent,

14          having been previously duly sworn, was

15          examined and testified further as

16          hereinafter set forth:

17        DIRECT EXAMINATION BY MR. VELKEI (resumed)

18      MR. VELKEI:  Thank you, your Honor.

19      Q.  Good morning, Dr. Kessler.

20      A.  Good morning.

21      Q.  California Medical Association, sir, we were

22 talking about them yesterday.  Does that fit within the

23 definition of an organization that is in a position to

24 capture a regulator like the Department of Insurance?

25      A.  Yes.
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 1      Q.  All right.  Why don't we turn, if we can, to

 2 Slide 36 in your deck.  The prior slides are --

 3      THE COURT:  So this is 5622, correct?

 4      MR. VELKEI:  Yes, your Honor.

 5      THE COURT:  And this is Page 35.

 6      MR. VELKEI:  Q.  Dr. Kessler, if you would

 7 describe for us what's reflected here on Slide 35.

 8      A.  Slide 35 describes the characteristics of the

 9 California Medical Association and the extent to which

10 those characteristics fit with the classic criteria for

11 a focused interest group that might be able to capture

12 a regulator.

13      Q.  If you could walk us through those factors and

14 why you believe the California Medical Association

15 meets those classic criteria?

16      A.  Sure.  Well, first, their membership is

17 homogeneous with shared interests, a lot of commonality

18 of interests.  Second, they live throughout the state,

19 present in a broad coverage of congressional districts

20 throughout the state.

21      Q.  Why is that significant, Dr. Kessler?

22      A.  That's significant because the extent to which

23 members live and vote in different congresspersons'

24 districts enhances the extent to which they can

25 influence the legislative and regulatory process.
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 1      Q.  Now, you refer to congressional districts.

 2 Does this analysis have equal application to

 3 legislative districts for the state?

 4      A.  Yes, that's what I meant.  I meant state

 5 congressional districts, state legislative districts,

 6 yes.

 7      Q.  Now, "Influential within the state," explain

 8 that if you would.

 9      MR. STRUMWASSER:  Excuse me.  Before we get the

10 answer on that, some of this is illustrative of his

11 prior testimony, and I don't object to it.  But when we

12 have new evidence that is offered -- and in this case

13 it's in his footnote to that bullet that Mr. Velkei

14 just addressed, you know, an article of dubious

15 significance anyway, published two months before he

16 filed his report, it's not in his report, and now he's

17 bringing it in -- I just think that's inconsistent with

18 the stipulation we have along with your Honor's order.

19      THE COURT:  Well, if there's something new that he

20 couldn't have had at the time --

21      MR. STRUMWASSER:  Two months before his report.

22      THE COURT:  Oh, before.

23      MR. VELKEI:  To be clear, your Honor, the

24 stipulation says no new opinions, not no new slides or

25 charts.  And this is exactly -- this is all related to



20958

 1 the basic opinion, which is the CMA exercised undue

 2 influence.  And this issue addresses their ability to

 3 do that.

 4          The issue of being influential with the state,

 5 extensive lobbying activities, significant political

 6 contributions, I addressed these same issues with

 7 Ms. Wetzel.  I mean, this isn't new evidence.

 8      THE COURT:  All right.  Stop.  Is there something

 9 the report that talks about being influential within

10 the state in terms of the capture?

11      MR. VELKEI:  Yes, your Honor.  It talks about the

12 undue influence of CMA and their ability to affect.

13      THE COURT:  I know, you're going to have to look

14 at the article or whatever.  But it seems to me it

15 simply illustrates what he was talking about.  I'll

16 allow it.  It's not new.

17          Actually, I have a bigger problem with the

18 whole thing.  I am not sure what, Mr. Velkei, what you

19 want me to do with this information.

20          MR. VELKEI:  Understood, your Honor.

21          THE COURT:  I find it fascinating, and it's

22 really intellectually challenging, and I'm enjoying it.

23 But I'm not sure what I'm supposed to do with it.

24      MR. VELKEI:  We have an answer to that.

25      THE COURT:  Oh, okay.
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 1      MR. VELKEI:  It's coming.

 2      THE COURT:  I'm waiting.

 3      MR. VELKEI:  I just want to lay the groundwork

 4 here.  But I appreciate your raising that with us, and

 5 we do appreciate that.

 6      THE COURT:  I'll allow it, but go ahead.

 7      MR. VELKEI:  All right.  Thank you.  I think there

 8 was a question.

 9      THE COURT:  They're influential within the state,

10 right, and extensive lobbying activities.

11      MR. VELKEI:  Yes.

12      MR. STRUMWASSER:  Actually, there's a question

13 pending.

14      THE COURT:  Oh, I'm sorry.

15          You want to read it.

16          (Record read)

17      THE WITNESS:  Sure.  What I meant by that was that

18 the leadership of the California Medical Association is

19 generally perceived to have political influence in the

20 state, in the State of California.

21      MR. VELKEI:  Q.  Now, what is the specific ranking

22 that Mr. -- CDI counsel is referring to?  Could you

23 give us a little bit of flavor for what that is?

24      A.  Sure.  The Capital Weekly is a Sacramento

25 newspaper that covers California politics.  And every
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 1 year, they present a ranking of the capital's most

 2 influential players in California politics.  And it was

 3 interesting to me that both the CEO and the vice

 4 president of government relations appeared on that

 5 list.

 6      Q.  What is the relevance of your references to

 7 extensive lobbying activities by the CMA and the fact

 8 that the CMA is a significant political contributor?

 9      A.  I think that shows that they are seeking

10 access to legislators and regulators and that they're

11 specifically developing strategies to obtain it.

12      Q.  I want to talk a little bit more about the

13 extent of the political contributions in the state

14 elections.  But focusing, then, on the last bullet

15 point, on the "Conflict between interests of consumers

16 and providers not evident," what is your intention in

17 making that statement there, Dr. Kessler?

18      A.  By that I mean that doctors and consumers

19 obviously have many coincident interests to try to cure

20 disease and get better health but also have conflicting

21 interests in terms of prices.  Doctors and healthcare

22 providers want higher prices.  Consumers want lower

23 prices.

24          The statement that the conflict between

25 consumers' and providers' interests is not always
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 1 evident is intended to highlight the fact that

 2 consumers don't always see this when they deal with

 3 their healthcare provider.

 4          Consumers trust their healthcare provider for

 5 obvious reasons, if you look at the surveys.  And so

 6 that fact, that the conflict of their interests may not

 7 always be evident to voters, helps to facilitate

 8 capture.

 9      Q.  Let's turn, if we can, to the next slide,

10 Dr. Kessler, and explain what's reflected here.

11      MR. STRUMWASSER:  Now I really have an objection.

12 This is completely -- first of all, this is all new

13 material.

14          Second of all, to the extent that it is

15 anything at all, it's -- to the extent it could have

16 plausible relevance to anything in this case, it would

17 be based on Dr. Kessler's opinion as to whether or not

18 any of those numbers and lines and boxes have any

19 relevance to this case or to his own opinions. It is

20 obviously new material.

21          It's also irrelevant because there is nothing

22 in this chart that has anything -- that says anything

23 about Department of Insurance or Commissioner or any of

24 the -- or anybody that has any relevance to the

25 allegations in this case.  All that this shows is that
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 1 the CMA has money which it spends on politics.  We

 2 don't know if it's federal politics, state politics,

 3 legislative, administrative, governor's race.  There is

 4 no evidence of anything tying this to this case.

 5      THE COURT:  What is the relevance of this?

 6      MR. VELKEI:  Your Honor, this goes exactly to the

 7 previous slide, which talks about their access and

 8 ability to influence through regulatory capture by

 9 significant political contributions.  This is

10 highlighting that issue and presenting publicly

11 available information.

12          I mean, we can certainly argue about whether

13 certain things are relevant in various reports, but we

14 haven't even given Dr. Kessler a chance to talk about

15 the relevance of a specific document, what this relates

16 to.  It simply is intended to illustrate the ability of

17 the CMA to influence and that they are complex and

18 sophisticated and they know what they're doing.  This

19 is supplemental information related to one of his clear

20 opinions in this case.

21          And I understand Mr. Strumwasser's view is he

22 doesn't think it's relevant.  You've raised questions

23 about where are we going with this.  Dr. Kessler

24 intends to give you some practical tips and his opinion

25 of how you should handle this information.  What we're
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 1 simply trying to do right now is do -- consistent with

 2 his report, what is the foundation for his conclusion

 3 that the Department of Insurance was captured in this

 4 instance.

 5      THE COURT:  I take it that Mr. Strumwasser doesn't

 6 disagree that the CMA has money to spend on politics.

 7      MR. STRUMWASSER:  Absolutely not.

 8      THE COURT:  He's asking how is this related to

 9 what we're doing?  And for now, I'm going to sustain

10 the objection.  That's not to say you can't come back

11 to it at some point, but I accept the fact that they

12 have money and that they use it for political

13 influence.

14          Okay.  Now what?

15      MR. VELKEI:  Q.  Dr. Kessler, the information

16 that's reflected in this chart, have you had an ability

17 to compare whether the kinds of dollars that are being

18 utilized by the CMA, how that compares in terms of

19 whether it's significant or not versus other interest

20 groups?

21      MR. STRUMWASSER:  Objection, irrelevant.

22      THE COURT:  I don't know.

23      MR. STRUMWASSER:  But the question is has he had a

24 chance to compare the money spent.  Not the money spent

25 on the Department of Insurance, not the money spent on
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 1 Commissioner races, not the money spent on wining and

 2 dining staffers in this Department, whatever it is he

 3 thinks is going on, there's no evidence of it yet.

 4      MR. VELKEI:  Your Honor, I mean, listen, I

 5 understand that Mr. Strumwasser doesn't like the chart

 6 for obvious reasons.  We're trying to establish in the

 7 record and for purposes of the record that this is an

 8 organization that has the ability to influence

 9 regulators like the CDI.  This was the last chart in

10 that --

11      THE COURT:  You have made a leap of something

12 between this and whether or not they can influence the

13 Department.  I'm not opposed to you getting that

14 evidence on, but you haven't connected it yet, so I'm

15 sustaining the objection.

16      MR. VELKEI:  Okay.

17      Q.  Dr. Kessler --

18          And thank you, your Honor, for that.

19          Dr. Kessler, why don't we spend a little time,

20 if we can, then, talking about the actual evidence in

21 this case that supports capture of the Department of

22 Insurance.  Now, we had talked yesterday about the kind

23 of evidence that you considered to be reflective of

24 capture.  Could you describe again what are the kinds

25 of things that, in your review of the record, you were
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 1 looking for to determine whether the Department had

 2 been captured in this instance by special interest

 3 groups like the CMA?

 4      A.  Yes.  I was looking for evidence that the

 5 Department was promoting the interests of the CMA in

 6 ways that might harm consumers.

 7      Q.  All right.  Why don't we turn to the next

 8 slide, if we could, Dr. Kessler.  And why don't you

 9 explain at a very general level what's reflected here.

10      A.  This slide presents sort of the summary of the

11 most significant evidence that I found in this case,

12 that I saw in this case, that support my conclusion of

13 regulatory capture.

14      Q.  All right.  Dr. Kessler, now I put this -- I'm

15 using this board so that, to the extent we move on to

16 other slides, we can have this by way of background to

17 refer back to.

18          Why don't we talk about the first reference,

19 which is, "Accepted unsubstantiated reports of provider

20 complaints from CMA."  Could you explain what you're

21 referring to there?

22      A.  Yes.  I'm referring to testimony by associate

23 directors of the California Medical Association that

24 they told CDI that the CMA had taken thousands of calls

25 from physicians relating to their concerns about United
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 1 and PacifiCare.

 2      Q.  All right.  Let me put that testimony on the

 3 screen, if we can.

 4          Chuck, it's 16890.  So if you could highlight

 5 Lines 6 to Line 20.

 6                         Question:  "Did you tell

 7                    them there were thousands of

 8                    complaints?"

 9                         Answer:  "We told them

10                    we'd received a big spike and" --

11                         Colloquy:  "My apologies."

12                         "Okay.  Yes?"

13                         "Mr. Velkei:  Did Ms. Rosen

14                    ever ask for a substantiation of

15                    your contention that there were

16                    thousands of complaints?"

17                         "No."

18                         "Did that surprise you?"

19                         "No."

20           Why does that testimony concern you,

21 Dr. Kessler?

22      A.  That testimony concerns me because, when I

23 looked at the CMA call log, I found that Ms. Wetzel --

24 Ms. Wetzel's characterization of the log was

25 inaccurate.



20967

 1      Q.  All right.  And we'll go there in just a

 2 second, Dr. Kessler.  But do you draw any inferences or

 3 significance from the fact that the Department itself

 4 did not ask for substantiation of those alleged

 5 thousands of complaints?

 6      A.  Yes.  I find that troubling because all it

 7 took was to look at the call log to see that that was

 8 not accurate.

 9      Q.  Let's turn to the next slide, if we can.  All

10 right.  Dr. Kessler, what's reflected here?

11      A.  This reflects my analysis of the California

12 Medical Association log of calls relating to United and

13 PacifiCare that Ms. Wetzel and Ms. Black described in

14 their testimony.

15      Q.  All right.  Now, did you analyze the data that

16 was provided by the CMA with regard to those calls?

17      A.  Yes, I read the call log.

18      Q.  The entire thing?

19      A.  Yes.

20      Q.  And what conclusions did you then reach from

21 looking at that call log?

22      A.  Well, the first conclusion I reached was that

23 there were only 237 entries in it, not thousands of

24 entries.  That was just looking at the spreadsheet.

25      Q.  What else?
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 1      A.  Then I read the entries and sought to

 2 characterize them as to what they were relating to.

 3      Q.  Did you characterize them in a way that was

 4 favorable for PacifiCare or favorable for the

 5 contentions the CMA had made?

 6      A.  I sought to characterize the calls in the call

 7 log in the way most unfavorable to PacifiCare.

 8      Q.  All right.  And can you explain your process,

 9 then and how you did that, sir?

10      A.  Sure.  What I did was to divide the calls into

11 four categories.  First, whether they were a complaint

12 related to contract loading or claims processing, the

13 matters at issue in this case; whether they were

14 complaints about contract terms, about the rates being

15 offered not being high enough, for example; or whether

16 they were requests for information.

17      Q.  Were there in fact a number of complaints

18 related to the terms of the rates that were being

19 offered in these contracts?

20      A.  Yes.

21      Q.  All right.  Continue, if you would, sir.

22      A.  The third category was requests for

23 information.  And then the fourth category was kind of

24 a catch-all that I put things into that I couldn't

25 categorize or that just didn't have any description of
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 1 the call at all.

 2      Q.  All right.  So is it fair to conclude, then,

 3 sir, based upon your review of the CMA database that,

 4 rather than there being thousands of complaints, there

 5 were in fact only 59 related to PacifiCare?

 6      A.  Related to contract loading or claims

 7 processing, yes, 59 complaints.

 8      Q.  Now, you also noted on this slide -- and I'm

 9 going to refer you back to the board that's in front of

10 you.  You pointed to the fact that CDI discussed

11 contract terms with providers despite having no

12 jurisdiction.

13          Can you just explain at a general level what

14 the concern is around that particular subject, and then

15 we can talk about some of the evidence that you

16 reviewed in that connection.

17      A.  Yes.  My concern with that is that it might be

18 viewed by the company as an attempt to -- by the

19 Department -- as an attempt to promote providers'

20 interests in the form of higher rates if its regulator

21 had private conversations with the providers about

22 rates and then came back to it and talk about them.

23      Q.  Let's talk, if we can, then, about these

24 conversations that the Department had with providers.

25          I'd like to, first of all, ask you at a very
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 1 general level what was this conclusion of yours based

 2 upon, the Department discussing contract terms despite

 3 having no jurisdiction to do so?

 4      A.  It was based upon testimony by Ms. Wetzel and

 5 by an agenda for an April meeting, April 2007 meeting

 6 between Mr. Laucher and the University of California

 7 health system.

 8      Q.  I'd like to, if I could, put in front of you

 9 some of the testimony from Ms. Wetzel.  And I've

10 highlighted certain portions, but feel free to read all

11 of it if you would like.

12          And my first question is is this some of the

13 testimony that you were referring to, Dr. Kessler?

14      A.  Yes, this is the testimony that I'm referring

15 to.

16      Q.  Now, at some point in this exchange,

17 Ms. Wetzel claimed not to have asked the Department to

18 do anything about these discussions over contract

19 terms.  In light of that testimony, why are you

20 expressing concerns about her discussions with the

21 Department over contract terms?

22      A.  Well, it's hard to see why she'd be discussing

23 it with them unless she wanted them to do something

24 about it.  I don't understand what the point would be

25 otherwise.
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 1      Q.  Now, you mentioned that there were other

 2 instances of evidence in the record that showed that

 3 the Department was having discussions about contracts

 4 with other providers; is that correct?

 5      A.  Yes.

 6      Q.  And could you describe what you're referring

 7 to, sir?

 8      A.  I'm referring to an agenda for an April 2007

 9 meeting between Mr. Laucher and the University of

10 California health system regarding United and

11 PacifiCare where contract issues was one of the five

12 major topics to be discussed.

13      MR. VELKEI:  All right.  I'd like to introduce as

14 exhibit next in order, I believe it's 5625, your Honor,

15 a copy of what I believe the agenda is that Dr. Kessler

16 is referring to.

17          (Respondent's Exhibit 5625, CDI00254868,

18           marked for identification)

19      MR. VELKEI:  Q.  All right.  Dr. Kessler, is 5625

20 the document that you were referring to in connection

21 with your testimony?

22      A.  Yes.

23      Q.  And I've gone to the liberty of highlighting

24 what I believe is the concerns that you had around this

25 agenda.  Is this in fact, what's reflected on the
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 1 screen, the focus on Roman VI "Contract Issues," is

 2 that the basis of your concern?

 3      A.  Yes.

 4      Q.  Are you aware whether the Department of

 5 Insurance has jurisdiction generally over contract

 6 issues and terms with providers?

 7      A.  In general, the Department does not have

 8 jurisdiction over the rates paid to providers, no.

 9      Q.  Now, Dr. --

10      MR. STRUMWASSER:  Excuse me.  That was not a

11 responsive answer.  Movie to strike.

12      THE COURT:  Overruled.

13          Could you repeat the question.

14          (Record read)

15      MR. VELKEI:  Q.  Okay.  Dr. Kessler --

16      THE COURT:  Did you answer?

17      MR. VELKEI:  I thought you overruled the

18 objection, your Honor.

19      THE COURT:  Yes, but I was going to make sure that

20 the answer was clear.

21      MR. VELKEI:  It says:

22                         "In general, the

23                    Department does not have

24                    jurisdiction over the

25                    rates paid to providers,
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 1                    no."

 2      MR. STRUMWASSER:  That wasn't the question.

 3      THE COURT:  The issue was about contract terms.

 4      THE WITNESS:  The term -- we can substitute the

 5 word "terms" for the word "rates" in my response.

 6      MR. STRUMWASSER:  Thank you.

 7      THE COURT:  All right.

 8      MR. VELKEI:  Q.  Dr. Kessler, so we have

 9 identified or you have identified instances in which

10 the Department is having discussions about contract

11 terms with providers.  Did you see any evidence that

12 the Department did anything with that information that,

13 in your mind, was not proper?

14      A.  Yes.

15      Q.  What was that, sir?

16      A.  That was testimony by Ms. Berkel where she

17 stated that the Department had raised the concern that

18 the rates being offered by United and PacifiCare to

19 providers were unfair.

20      MR. STRUMWASSER:  I just want to note that's

21 multiple hearsay.

22      THE COURT:  So noted.

23      MR. VELKEI:  Q.  I'd like to show you a copy of

24 Exhibit 5258, Dr. Kessler.  Why don't you take a moment

25 to look that over, and let me know once you're done.
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 1          And my question to you is going to be does

 2 5258 support your concerns as reflected in Ms. Berkel's

 3 testimony?

 4      A.  Yes.

 5      Q.  Can you point to the Court where in this

 6 document those concerns are reflected?

 7      A.  The second page of the e-mail, the first full

 8 paragraph, "CDI General Counsel Andrea Rosen

 9 (enforcement division) is investigating our provider

10 contracting process/rate outcomes.  Providers allege

11 that rates are unfair..."  And it goes on from there.

12      Q.  "Clear allegations/data have not been

13 received."

14          So what conclusions do you draw from seeing

15 these kinds of issues raised by the Department in the

16 context of the investigation that the Department was

17 undertaking?

18      A.  Well, a rational executive at the company

19 being faced with its regulator saying that it's

20 investigating rates paid to providers in light of the

21 fact that providers have been alleging that the rates

22 are unfair, my response would be to consider raising

23 rates in response to that concern, raising the rates

24 paid to providers.

25      Q.  Now, is that proper utilization of the
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 1 Department resources in your opinion, sir?

 2      MR. STRUMWASSER:  That does call for a legal

 3 conclusion.

 4      THE COURT:  Overruled.

 5      THE WITNESS:  That would not be in consumers'

 6 interest, so no.

 7      MR. VELKEI:  Q.  Next bullet point on the chart

 8 labeled "Extensive Evidence of Capture," "Created the

 9 conditions that would justify bringing an enforcement

10 action," can you describe what you mean by that,

11 Dr. Kessler?

12      A.  Yes.  There were several examples in the

13 record where I was a little surprised at the actions of

14 the Department that created the conditions that would

15 support this action.

16      Q.  Now, I'd like to show you, if I could, what's

17 been previously marked and entered as Exhibit 5413 in

18 this case.  There's been a lot of discussion about this

19 particular document, Dr. Kessler.  And I wanted to get

20 your opinions around it.

21          This is the one, sir, that refers to "the more

22 complaints racked up, the better."  And I'd like to

23 turn, if we can, to that language in particular on the

24 second page.

25          So, Chuck, if you would blow up "...feel free
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 1 to continue to have your members use the RFA/complaint

 2 process operated by CDI and PLHIC's as well.  The more

 3 numbers racked up, the better."  Does this concern you,

 4 Dr. Kessler?

 5      A.  Yes.

 6      Q.  Now, I have certainly taken that position in

 7 this case, but I'd like to hear from someone, an

 8 expert, about why this kind of communication is

 9 troubling to you.

10      MR. STRUMWASSER:  Objection to the preamble.

11      THE COURT:  All right.  I'll strike the preamble.

12          You can still answer the question.

13      THE WITNESS:  Yes.  "The more numbers racked up

14 the better"?  The better for whom?  I mean, the better

15 for providers seeking to resolve claims handling issues

16 with PacifiCare?  That doesn't seem to help move the

17 process along.

18          But racking up the numbers, however, would

19 help bolster the case for an enforcement action, which

20 might enable the providers to use the regulatory

21 process for other purposes.

22      MR. VELKEI:  Q.  Have you ever seen something like

23 this before, a communication by a regulator in the

24 context of an investigation to a special interest group

25 to rack up the number of complaints?
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 1      A.  No.

 2      Q.  Taken in isolation, Dr. Kessler, would this

 3 document be enough to allow you to form a conclusion

 4 that there was regulatory capture here?

 5      A.  No, no.  One straight e-mail taken alone would

 6 not lead me to conclude that capture was a problem in

 7 this case.

 8      Q.  So why, then, render your conclusion here in

 9 that regard?

10      A.  Well, this e-mail is just one piece of a whole

11 array of evidence that I'm describing in this slide

12 that, taken together, raise important concerns for me.

13      Q.  Now, you've referenced here, "Waived

14 established limitations on filing complaints."

15          What are you referring to there, Dr. Kessler?

16      A.  There were, I can recall, a couple of

17 instances in the record in which the Department seemed

18 to waive or disregard its own limitations on accepting

19 complaints from providers which -- and I didn't

20 understand from the record I reviewed why they did

21 that.

22      Q.  Would regulatory capture explain that, in your

23 opinion?

24      A.  Yes.  I didn't understand why they did that in

25 pursuit of consumers' interests or legitimate provider
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 1 complaints.

 2      Q.  I'd like to show you what's been previously

 3 entered into evidence as 5412.

 4          I'm going to focus, Judge, if you would, on

 5 the first, very top e-mail.

 6          So the point here from Ms. Rosen to Aileen

 7 Wetzel, "I think we've finally gotten to the point

 8 where Tony agrees that these don't need to come in as

 9 individual complaints using the SB 367 format," is this

10 some of the evidence that you're referring to when you

11 say the Department waived established limitations on

12 filing complaints?

13      A.  Yes.

14      Q.  Did you see anything in the record, in your

15 opinion, that would support a rational explanation for

16 why these requirements were waived other than trying to

17 increase the number of complaints brought against the

18 company?

19      A.  No, I could find no pro-consumer explanation

20 for this -- for this decision.

21      Q.  Now, Dr. Kessler, was there in fact an uptick

22 in provider complaints during this period of time?

23      A.  Yes.

24      Q.  Now, did you have an opportunity to evaluate

25 whether in fact the complaints that were lodged during
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 1 this period of time were in fact valid or justified

 2 complaints?

 3      A.  Yes.

 4      Q.  And how were you able to do that, Dr. Kessler?

 5      A.  With the Department's own internal complaint

 6 database.

 7      Q.  And what were your overall conclusions around

 8 whether the majority of the complaints were justified?

 9      A.  My conclusion was that, according to the

10 Department's own internal complaint database, the

11 majority of provider complaints were not justified.

12      Q.  Why don't we take a look at the next slide in

13 order, if we could.  And that would be 39.  Can you

14 describe what's being reflected there, Dr. Kessler?

15      A.  Yes, this is a replica of Figure 5 from my

16 report with the percentage -- percentages on top of the

17 bars added.  And what it represents is the proportion

18 of complaints in each of those six-month time periods

19 that were justified as a fraction of all complaints

20 that were in the CDI complaint database.

21      Q.  So for the period of June 16th, 2007, to

22 December 15th, 2007, what was the percentage of

23 provider complaints that were actually determined to be

24 justified by the Department of Insurance?

25      A.  23.1 percent.
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 1      Q.  No, I'm focusing, sir, on the June 16th, '07,

 2 to December 15th, '07.

 3      A.  Oh, I'm sorry.  12.2 percent.

 4      Q.  And for the period December 16th, 2006, to

 5 June 15th, 2005 [sic], what was the percentage of

 6 provider complaints that were actually determined to be

 7 justified by the Department staff?

 8      A.  I don't know.  I believe you said the date --

 9 the date range you specified is not one that was on

10 the --

11      Q.  December 16th, '06 to June 15, 2007.

12      A.  Yes.  21.5 percent.

13      Q.  Now, Dr. Kessler, were there any other

14 instances in the which you saw the Department waiving

15 certain requirements for provider interests?

16      A.  Yes.

17      Q.  Can you describe what those were?

18      A.  There was another exhibit in the case, I can't

19 recall the number, in which the Department -- in which

20 one of the Department officials was commenting on how

21 they were being asked to examine complaints that were

22 outside of their jurisdiction.

23      Q.  Why is that of concern to you in the context

24 of offering your opinions here today?

25      A.  Well, that's another example of creating
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 1 conditions contrary to the Department's own internal

 2 policies that would seem to be there for justification

 3 of the enforcement action rather than pursuit of the

 4 Department's legitimate objectives.

 5      Q.  I'd like to show you, if I can, what's been

 6 previously entered into evidence as Exhibit 5414.

 7          Chuck, if you could actually focus on and blow

 8 up the second paragraph of that first e-mail.

 9          This statement, sir, by Ms. Rosen, "We are

10 conducting the market" -- this is to Catherine Hanson.

11 Do you know who Catherine Hanson is, Dr. Kessler?

12      A.  Yes, she's a -- she was an official of the

13 California Medical Association.

14      Q.  Language in Ms. Rosen's e-mail, "We are

15 conducting a market conduct exam of PacifiCare/United

16 right now- and partly as a result of your teachings and

17 influence, I have gotten the CDI to expand their scope

18 to cover other parts of the Insurance Code and other

19 conduct, heretofore not previously examined."  Does

20 this language trouble you, Dr. Kessler?

21      MR. STRUMWASSER:  Whether it troubles him is

22 irrelevant.

23      THE COURT:  I'll allow it.

24          But wasn't she counsel?

25      MR. STRUMWASSER:  Yes, at the time she was general



20982

 1 counsel.

 2      THE COURT:  She was general counsel.

 3      MR. VELKEI:  Of the CMA, yes.

 4      THE COURT:  Okay.

 5      MR. VELKEI:  Q.  Does the statement by Ms. Rosen

 6 support your conclusion of regulatory capture here?

 7      A.  Yes.

 8      Q.  Why?

 9      A.  This is an example of one of the Department

10 officials e-mailing a CMA official, saying that her

11 influence has led the Department to expand the scope of

12 their investigation.

13      Q.  Have you ever seen anything like this in your

14 career as an economist in the healthcare area?

15      A.  No.

16      Q.  I want to focus on this statement by Ms. Rosen

17 that the CDI's is expanding their scope to, quote,

18 "cover other parts of the Insurance Code, and other

19 conduct, heretofore not previously examined."  Would

20 that statement, assuming it were true, support or cut

21 against the importance of notice in this case?

22      A.  That would support the importance of notice

23 because, if the Department itself believes that they're

24 expanding their investigation to cover parts of the

25 code on conduct that had never been previously
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 1 examined, how could the company have been aware that

 2 the conduct that was being considered would be

 3 violative?

 4      Q.  I want to end on this slide "Extensive

 5 Evidence of Capture" with the statement, "Undertook

 6 enforcement activity disproportionate to harm."  Why,

 7 in your opinion, does that support a conclusion of

 8 regulatory capture here?

 9      A.  Well, in the absence of capture, if the

10 purpose of enforcement activity is to prevent harm,

11 then, as a general matter, I would expect the magnitude

12 of enforcement activity to be proportional to the harm

13 at issue.

14          But in this matter, the harm was minimal and

15 the enforcement activity has gone on for a very long

16 time.

17      Q.  Does a prolonged enforcement action like this

18 benefit providers, in your opinion?

19      A.  It might, to the extent that it weakens

20 United's and PacifiCare's bargaining power, yes.

21      Q.  Should we draw any significance from the fact

22 that providers continue to support this action and even

23 go on to talk about their significant assistance in

24 connection therewith?

25      A.  Yes.  If the goal was the remediation of harm
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 1 and the alerting of the regulator to claims handling

 2 problems, that's occurred long ago.  The continuation

 3 of the action wouldn't serve those purposes, in my

 4 opinion.

 5      Q.  Now, I asked Ms. Wetzel about an e-mail that

 6 was produced by the CMA that talks about a gold mine of

 7 additional violations.  This was a statement from

 8 Ms. Black to Mr. Strumwasser.  I'd like to show you

 9 that document.  It's 5512.

10          Do you see that, sir?

11      A.  Yes.

12      Q.  Do you understand who Ms. Black is?

13      A.  Yes.  She's an associate director of the CMA.

14      Q.  Now, what inference to you draw from the

15 statement by Ms. Black, "Wow, looks like you uncovered

16 a gold mine of additional violations"?

17      A.  Well, it seems like Ms. Black is pleased with

18 the fact that there are more violations in this matter.

19      Q.  How does that support your conclusion of

20 capture?

21      A.  If Ms. Black's concern was that claims

22 handling processes for providers and timeliness of

23 payment be improved, additional violations would not be

24 what she would want to see.

25      Q.  In your opinion, Dr. Kessler, does a prolonged
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 1 enforcement action like the one we're involved in here

 2 benefit consumers?

 3      A.  No.

 4      Q.  Now, are you the only one, Dr. Kessler, that's

 5 complaining about potential capture of regulators by

 6 providers?

 7      A.  No.

 8      Q.  Chuck, if we could turn to Slide 40.

 9          Dr. Kessler, what is reflected here?

10      A.  This slide summarizes a recent study published

11 in the peer review policy journal Health Affairs.

12      Q.  What is Health Affairs?

13      A.  Health Affairs is the preeminent health policy

14 journal in the United States.

15      Q.  What was the significance of this particular

16 article to the conclusions you're reaching here today?

17      A.  The article presented two conclusions that are

18 relevant to this case.  First, that the shift in who

19 holds the upper hand in negotiating payments in

20 California once held by health plans has now turned to

21 healthcare providers and that that's had a major impact

22 on California premium trends.

23          And second, that health plan and provider

24 representatives point to a regulatory environment that

25 appears to favor providers in negotiations.
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 1      Q.  Dr. Kessler, I note that the first author in

 2 this article is a gentleman by the name of Mr. Robert

 3 Berenson.  Do you attribute any significance to the

 4 fact that Mr. Berenson was one of the authors of this

 5 particular article?

 6      A.  Yes.  When I first saw this article, I was a

 7 little bit surprised.  Dr. Berenson is a senior

 8 fellow -- is a fellow at the Urban Institute and a

 9 member of the Medicare Payment Assessment Commission.

10 Dr. Berenson is a regulator in that sense.  And he's

11 not someone who's anti-regulation in any sense, in my

12 knowledge of him professionally.

13          So when he came out with this article, and

14 said that the California regulatory environment is

15 altering negotiating power in favor of providers, I

16 found that pretty surprising.

17      Q.  We've talked a little bit about the impact of

18 capture in terms of pricing and the impact it has on

19 consumers.  Have you seen any evidence in this case,

20 Dr. Kessler, that reflects consumers have been impacted

21 by substantially higher prices?

22      A.  Yes.

23      MR. STRUMWASSER:  Excuse me.  Can I ask -- he's

24 asking here for an opinion.  Can I ask for a reference

25 to where in the report he's elaborating on?



20987

 1      THE COURT:  Okay.

 2      MR. VELKEI:  There's a whole section on the impact

 3 to consumers, has a negative impact, and if it raises

 4 prices, it costs them money, it's not a good thing for

 5 consumers.

 6          I'm simply asking him, in this case, can he

 7 identify instances where prices have actually gone up.

 8      MR. STRUMWASSER:  I don't see any -- he has

 9 testified that prices have gone up, nationally,

10 internationally, globally, intergalactically -- he has

11 testified to what he calls regulatory capture.

12          He has not yet attempted to claim that there

13 is a measurable effect of regulatory capture on prices.

14 And I don't think he has -- he has certainly not

15 offered that opinion.  Were he to offer it now, it

16 would be brand-new.  And were he to offer it now, there

17 would be no foundation.

18      MR. VELKEI:  Your Honor --

19      THE COURT:  Can you read the question back.

20          (Record read)

21      THE COURT:  I'll allow it.  He said "in this

22 case."

23      MR. STRUMWASSER:  I understand that takes care of

24 the relevance question, but that is a new opinion now.

25      THE COURT:  I'm not sure.  It seems to be related
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 1 to some of these other things.  I have other questions,

 2 but I'll allow him to answer it that way "in this

 3 case."

 4      THE WITNESS:  Yes.

 5      MR. VELKEI:  Q.  Can you give us an example,

 6 Dr. Kessler, of what you're referring to?

 7      A.  Yes.  I believe Margaret Martin from the

 8 University of California testified that, around the

 9 time that this matter had begun, the UC health system

10 obtained a 30 percent price increase on its contracts

11 with United --

12      MR. STRUMWASSER:  Excuse me.  Besides everything

13 else about it, Ms. Martin's testimony is not cited

14 anywhere, the UCs prices are not cited anywhere in this

15 report.  This is all brand-new.

16      THE COURT:  It's related to something in the

17 report.  I'm going to allow it.

18      MR. VELKEI:  Q.  At the time these price increases

19 were obtained by UCSF, was there a pending complaint

20 with the Department of Insurance, Dr. Kessler?

21      A.  Yes.

22      Q.  Let's turn to the last slide, if we could.

23      THE COURT:  Can you go back to that other one?  I

24 have a question.

25          It appears that this is referring to non-PPO
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 1 matters and the DMHC and not the PPO matters in the

 2 Department of Insurance.  Is that correct?  And is that

 3 just somehow related or -- how is this relevant to

 4 what's occurring here?

 5      MR. VELKEI:  If you don't mind, I'm going to turn

 6 it over to Dr. Kessler to answer your question, your

 7 Honor.

 8      THE COURT:  Sure.

 9      THE WITNESS:  My recollection of the article is

10 that they cited the DMHC specifically but that their

11 conclusions about the regulatory environment were more

12 general.  But I do remember the passage that your Honor

13 is referring to.

14      MR. STRUMWASSER:  If you're interested in

15 resolving this, I'd like to ask the witness a question

16 on voir dire.

17      MR. VELKEI:  No.  Your Honor, this is --

18      THE COURT:  I'll let you ask him on

19 cross-examination, but I'm not sure it's relevant at

20 this point.

21          But go ahead.

22      MR. STRUMWASSER:  Very well.

23      MR. VELKEI:  Thank you, your Honor.

24      Q.  Turning, then, if we can, to the last slide, I

25 want to ask you, and the Judge has raised this issue,
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 1 about what conclusions she should draw from the

 2 existence of regulatory capture and what, in your

 3 opinion, are the two principal conclusions that she

 4 should take away from your opinions with regard to

 5 capture?

 6      A.  First, that the pursuit of this case, the

 7 extent to which it's been pursued does not serve

 8 consumers' interest.

 9          And second, that the deference generally

10 accorded to the regulator under economic theory should

11 not be accorded here.

12      Q.  Could you explain a little bit more what you

13 mean by that and what you're recommending the Judge do

14 with this information you're presenting to her?

15      A.  Yes.  Economic theory generally suggests that

16 regulators be accorded deference, and that's because

17 they're closer to the facts on the ground, so to speak.

18          But the granting of that deference, the

19 benefits to consumers of granting that deference

20 because regulators are closer to the facts have to be

21 balanced against the possibility that the regulators

22 might not be pursuing consumers' interests.  And that

23 occurs when there is capture.

24          And so the fact that I've found extensive

25 evidence of capture in this case counterbalances the
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 1 general principle that regulators be accorded

 2 deference.

 3      Q.  I have heard it said, certainly to me on a

 4 number of occasions, that this whole issue of

 5 regulatory capture is about why we're here, that, even

 6 assuming there were capture, you know, if PacifiCare

 7 broke the law, it broke the law, so it has no relevance

 8 to these discussions.  Is that quite so clear, in your

 9 opinion, Dr. Kessler?

10      A.  No.

11      Q.  Explain it, if you would.

12      A.  No.  Because whether PacifiCare violated the

13 operative statute at all seems to be, in part, a matter

14 of judgment by the Department of Insurance.

15      Q.  I assume you're referring here, Dr. Kessler,

16 to the third bullet point "Liability and penalties

17 premised on exercise of judgment by CDI which may have

18 been affected by capture."

19          Could you walk us through the various sub

20 points that you're making under that category.

21      A.  Yes.  So first, "Novel interpretation of

22 acknowledgment statute," the idea that the

23 acknowledgment statute requires physical letters when

24 that's not the way the sister regulator, the DMHC, has

25 interpreted its regulations.  And just my simple
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 1 reading of the statute also didn't suggest that to me.

 2      Q.  So fair to say, Dr. Kessler, that this novel

 3 interpretation of the acknowledgment statute is

 4 resulting in over 100,000 alleged violations in this

 5 case?

 6      A.  Yes.

 7      Q.  Now, what about this, "Disregard of tolerance

 8 thresholds in the Undertakings and the NAIC

 9 guidelines," what are you referring to there?

10      A.  Both the undertakings and the NAIC guidelines

11 specify tolerance thresholds for claims payment

12 timeliness.  And those tolerance thresholds make

13 perfect sense in light of the regulations that we were

14 looking at yesterday, 2695, that seek to balance the

15 costs and benefits of regulation.  Because achieving

16 perfection in any large scale transactional process

17 would be extremely costly and difficult.

18          Yet despite that, it appears that the

19 Department is charging PacifiCare with violations of

20 the timeliness statute, the percentage of which fell

21 within the tolerance thresholds of the undertakings and

22 NAIC guidelines.

23      Q.  So it's your conclusion, then, that the

24 Department's decision to do that may well have been

25 affected or influenced by capture?
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 1      A.  Yes.

 2      Q.  Let's talk about the reference to "Application

 3 of 790.03 to categories of violations not treated as

 4 such in the original MCE."  Could you explain that?

 5      A.  Yes.  When I just picked up the original

 6 public and confidential versions of the market conduct

 7 exams underlying this action, only 90 violations of

 8 Section 790.03 were cited.  And now that number has

 9 grown.

10      Q.  To almost a million, correct?

11      A.  Yes.

12      Q.  And that decision, in your opinion, may have

13 been influenced by the existence of capture?

14      A.  Yes.

15      Q.  "Contentions of the magnitude of harm and

16 gain," explain what's being referenced there.

17      A.  Yes.  The contentions of the magnitude of harm

18 in this case, without any hard estimates that I was

19 able to find, also may have been the by-product of

20 capture.

21      Q.  And finally, this reference to "Seeking an

22 unprecedented fine," is it your conclusion that, even

23 the penalty being sought may be influenced in fact by

24 the regulatory capture we've been discussing?

25      A.  Yes.  Just taking a step back, the fact that
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 1 all the penalties assessed by the market conduct

 2 division from 2002 to 2009 were in the ballpark of

 3 $37 million -- and that was for many, many actions

 4 against many different entities -- were there now to be

 5 an action seeking a fine of $700 million when there was

 6 no evidence of some of the serious conduct that the

 7 other examinations implicated, that also is a little

 8 surprising to me except in the light of potential

 9 capture.

10      Q.  I had forgotten to ask you, when you were

11 talking about sort of the application of deterrence

12 theory to the actual regulations utilized by the CDI in

13 assessing penalties, the very regulations that the

14 Court is going to -- the factors that the Court is

15 going to need to look at in assessing whether a penalty

16 should be levied, I forgot to ask you about the concept

17 of wealth.

18          Under theories of economic deterrence, is

19 wealth a factor to be considered, Dr. Kessler?

20      A.  No.

21      Q.  Now, I would ask you to go back to the

22 regulations we looked at yesterday and let me know if

23 there's any reference to the wealth of the potential

24 violator in the factors that the Court will need to

25 utilize in assessing whether the penalty is
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 1 appropriate.

 2      A.  Is that section --

 3      Q.  2695.12, I believe.  Do you need another

 4 packet of the materials?

 5      A.  Yes, I don't -- I'm sorry.  I don't seem to

 6 have my -- wait.  I have my pack.  2695.12.

 7      Q.  So the question is is there any reference to

 8 the wealth of the potential violator in the factors

 9 that the Court should utilize in assessing the penalty,

10 if any?

11      A.  No.  No reference to wealth.

12      MR. VELKEI:  No further questions at this time,

13 your Honor.

14      THE COURT:  Should we take a short break and start

15 the cross-examination?

16      MR. VELKEI:  Sure.

17      THE COURT:  Before we do that, can we deal with

18 the Marion's -- this doesn't have to be on the record

19 until we -- do you want this on the record?

20      MR. GEE:  Probably should stay on the record.

21      THE COURT:  All right.  Let's stay on the record.

22      MR. GEE:  Marion's Inn was the counsel for the

23 Rawlings Company, the witness who came in.  And they

24 had made a request to designate certain portions of

25 Mr. Davidson's testimony as confidential.
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 1          The Department's reviewed those portions, and

 2 while the Department isn't in a position to agree

 3 whether or not they do in fact constitute trade

 4 secrets, we don't have any objection to designating

 5 those portions as confidential.

 6      THE COURT:  And PacifiCare?

 7      MR. McDONALD:  We're fine with having it

 8 designated.

 9      THE COURT:  That is, on this document which is

10 entitled "Summary of Confidential Testimony

11 Designations," "Revised 8/30/2011."  And it has a

12 series of pages starting at 19491 and ending at 19596.

13 Any objection to designating those as confidential in

14 the transcript?

15      MR. GEE:  None from the Department.

16      MR. McDONALD:  None from PacifiCare.

17      THE COURT:  So I will designate those

18 confidential.

19      MR. GEE:  Should we mark as an exhibit the -- just

20 the attachment, or does your Honor want to mark the

21 letter as well?

22      THE COURT:  It's up to you.

23      MR. STRUMWASSER:  Do the whole --

24      THE COURT:  You want the letter as well?

25      MR. GEE:  Sure.
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 1      THE COURT:  So we'll mark both the document and

 2 the letter as --

 3      MR. GEE:  Mr. McDonald?

 4      MR. McDONALD:  I'll take the number.

 5      THE COURT:  All right.

 6      MR. VELKEI:  5626, I think.

 7      THE COURT:  Is that because 5625 is also a board

 8 document?

 9      MR. VELKEI:  I think 5625 was the Laucher agenda

10 with UC.

11      THE COURT:  Is that a new document?

12      MR. VELKEI:  Yes.  We checked, and we don't have a

13 record that that's been entered into evidence.

14      MR. STRUMWASSER:  Just for the -- so when your

15 Honor is identifying it for the record, there is no

16 evidence that it's the Laucher agenda.

17      MR. VELKEI:  Mr. Laucher is the custodian,

18 actually, so I think that's pretty good evidence.

19      THE COURT:  So it is an agenda dated April 19th,

20 2007, that was 5625.

21      MR. VELKEI:  Thank you, your Honor.

22      THE COURT:  So we're now making this 5626, the

23 Marion's Inn letter and designation.

24          (Respondent's Exhibit 5626 marked for

25           identification)
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 1      MR. McDONALD:  And, your Honor, on that, I think

 2 we have a stipulation from the beginning of the case

 3 about confidentiality, and I think that does address

 4 transcript references.

 5          And I think the obligation is, frankly, for

 6 the parties to maintain this confidential.  So we'll

 7 make sure, and we submit to you that.

 8      THE COURT:  All right.  That's fine.  Then that

 9 will stay with the record.  So does that -- that solves

10 that problem?  And you will let them know?

11      MR. McDONALD:  Sure.

12      THE COURT:  Now that you did that, I am concerned

13 that I am off on my exhibits.

14          (Discussion off the record)

15      THE COURT:  All right.  Thank you very much.

16 We'll go off the record.  And we'll take a break.

17          (Recess taken)

18      THE COURT:  This is back on the record.  Go ahead.

19           CROSS-EXAMINATION BY MR. STRUMWASSER

20      MR. STRUMWASSER:  Thank you, your Honor.

21      Q.  Good morning, Dr. Kessler.  I'm Michael

22 Strumwasser with the Department.

23          Dr. Kessler, it's your testimony that the

24 total harm inflicted in this case is $156,455, correct?

25      A.  No.  It's my testimony that the maximum amount
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 1 of harm is 156,455.

 2      Q.  Nothing more than that?

 3      A.  Yes.

 4      Q.  And that consists entirely of interest that

 5 was owed on uncontested claims that were paid late,

 6 correct?

 7      A.  Yes.

 8      Q.  And the reason that represents a cognizable

 9 harm is because the legislature determined that

10 providers are entitled to interest on late paid claims,

11 correct?

12      A.  Yes.

13      Q.  Is it your opinion that harm, as a matter of

14 economics, is limited by the failure to make monetary

15 payments required by law?

16      A.  No.

17      Q.  You refer to Dr. Zaretsky's discussion of harm

18 as "general and speculative."  Do you recall that?

19      A.  Yes.

20      Q.  It's an interesting word you use there,

21 "general."  You're aware of the term "general damages,"

22 are you not?

23      A.  Yes, I've heard the term.

24      Q.  You understand it to be used interchangeably

25 with non-economic damages?
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 1      A.  I think that's right.

 2      Q.  You used the term "non-economic damages"

 3 yourself, right?

 4      MR. VELKEI:  Your Honor, I mean, I'm going to

 5 object as vague.  I don't agree that general damages

 6 are non-economic damages.

 7      MR. STRUMWASSER:  That's not a "vague."

 8      MR. VELKEI:  It's misleading by the way it's --

 9      MR. STRUMWASSER:  That's an objection to my

10 question and his answer.

11      THE COURT:  Could you repeat the question.

12          (Record read)

13      THE COURT:  I'll allow it.

14      THE WITNESS:  In what con- -- I don't know.

15      MR. STRUMWASSER:  Q.  In your publications?

16      A.  Yes.

17      MR. STRUMWASSER:  Your Honor, I'd like to have

18 marked as -- I believe it is 1124, a copy of

19 Dr. Kessler and Mr. Rubenstein's [sic] paper entitled

20 "The Empirical Study of the Civil Justice System."

21      THE COURT:  1124?

22          (Department's Exhibit 1124, PAC0117104 marked

23           for identification)

24      MR. VELKEI:  Is there a particular piece of this

25 that you want him to take a look at?  I think it's
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 1 seven years ago.

 2      MR. STRUMWASSER:  Sure.  Let me just ask the

 3 witness first.

 4      Q.  Do you recognize this article as yours?

 5      A.  Yes.

 6      Q.  Turn, please, to Page 18.

 7      MR. VELKEI:  And, your Honor, I would just ask, if

 8 there are particular pages he's going to be questioned

 9 about, that the witness have an opportunity before

10 those questions to look at those particular pages.

11      THE COURT:  I'm sure there's no problem with that.

12      MR. VELKEI:  So is it just Page 18?

13      MR. STRUMWASSER:  Mm-hmm.  At the moment.

14      MR. VELKEI:  So, Dr. Kessler, you just take a

15 look, have some time to look at that.  Make sure you

16 look at the entirety.

17      MR. STRUMWASSER:  I'm going to be asking you about

18 the first paragraph after the heading "Punitive

19 Damages."

20          It is an interesting request when he's the

21 author of the document.

22      MR. VELKEI:  It is seven years ago.

23      THE COURT:  I don't remember what I've written

24 before.

25      MR. VELKEI:  Nor me, your Honor -- nor I.
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 1      THE WITNESS:  Yes.

 2      MR. STRUMWASSER:  Q.  The sentence, "The economic

 3 effects of punitive damages - those in excess of what

 4 is necessary to compensate a plaintiff for his economic

 5 and non-economic losses - is an important policy issue

 6 that applies to each of the four types of tort cases"

 7 you've discussed in this paper, right?

 8      A.  Yes.

 9      Q.  So you are aware that the law compensates

10 plaintiffs for non-economic losses, correct?

11      MR. VELKEI:  Objection, vague.  What law?  What

12 context?

13      THE COURT:  Is this like some kind of general

14 question?

15      MR. STRUMWASSER:  Yes.

16      THE COURT:  I'll allow it as a general question.

17 It's preliminary to something, I hope.

18      MR. STRUMWASSER:  You bet.

19      THE WITNESS:  It depends.  In certain

20 circumstances, yes.

21      MR. STRUMWASSER:  Q.  And you would agree that

22 general damages in, say, tort law compensates a victim

23 for actual harm, would you not?

24      MR. VELKEI:  Your Honor, objection, vague as to

25 "general damages."  I think we have different
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 1 definitions of what general damages are.  Could he be

 2 more specific about what he has in mind?

 3      THE COURT:  Why don't you ask him what he defines

 4 as general damages.

 5      MR. STRUMWASSER:  I already did that.  I asked him

 6 general damages?  Yes, it's the same as non-economic

 7 damages.  He's got a paper on non-economic damages.

 8          I'd like to ask him whether he agrees that the

 9 law -- that -- whether it's a not very large but a

10 documentable step in the logical progression that the

11 law recognizes that general damages in tort law

12 compensate a victim for actual harm.

13      MR. VELKEI:  Your Honor, I would just ask, then,

14 if he's using "general damages" and "non-economic

15 damages" interchangeably that he be precise and say

16 "non-economic damages," because general damages, I

17 don't agree, are just non-economic damages.

18      MR. STRUMWASSER:  You know, I could call it a

19 giraffe if I want.  I defined it as non-economic

20 damages.

21      THE COURT:  The record needs to be clear.  I don't

22 want to get into a match here.

23          So could you read the question back.

24          (Record read)

25      THE COURT:  "General damages" is the same as
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 1 "non-economic damages" in that sentence?

 2      MR. STRUMWASSER:  Yes.

 3      THE COURT:  All right.  I'll allow it.

 4      THE WITNESS:  If general damages are the same as

 5 non-economic damages then, in certain circumstances,

 6 tort law allows for the payment of compensation for

 7 general damages.

 8      MR. STRUMWASSER:  Q.  The question was whether

 9 those damages, those general non-economic damages

10 that are allowed in tort law compensate victims for

11 actual harm?

12      A.  Yes, non-economic damages compensate victims

13 for actual harm.

14      Q.  Am I correct that there is nowhere in your

15 report or your testimony here in which you account in

16 any way for non-economic damages to the victims of

17 PacifiCare's violations that have been charged in this

18 case?

19      A.  No.

20      Q.  No, that is not correct?

21      A.  No, that is not correct.

22      Q.  Where -- show us in your -- do you have a copy

23 of your report there?

24      A.  Yes.

25      Q.  Would you show us where in your report you



21005

 1 account in any way for non-economic damages to the

 2 victims of PacifiCare's alleged violations.

 3      MR. VELKEI:  Would you read that question back,

 4 please.

 5          (Record read)

 6      THE WITNESS:  Yes.  The 10 percent statutory

 7 interest paid by PacifiCare for claims paid after 30

 8 working days contains a part that accounts for harm to

 9 healthcare providers arising out of increased

10 administrative burdens.

11      MR. STRUMWASSER:  Q.  Increased administrative

12 burdens.  You do not understand increased

13 administrative burdens to be economic damages?

14      A.  Could be economic damages, and it could

15 include non-economic damages.

16      Q.  Increased administrative burden for the

17 business of running a medical office could be

18 non-economic damages?  Is that your testimony?

19      MR. VELKEI:  Argumentative, asked and answered.

20      THE COURT:  Sustained.  He just -- that's what he

21 just said.

22      MR. STRUMWASSER:  Q.  You agree, do you not, that

23 pain and suffering is an item of non-economic damages

24 that constitutes actual loss?

25      MR. VELKEI:  Objection, your Honor, relevance.
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 1 There has been not a shred of -- I don't even think the

 2 term "pain and suffering" has found its way into this

 3 record.  So it has no relevance to this particular

 4 case.

 5      THE COURT:  I'm going to allow it.

 6      THE WITNESS:  Would you read back the question,

 7 please?

 8          (Record read)

 9      THE WITNESS:  It depends on the context.

10      MR. STRUMWASSER:  Q.  In those areas in the law in

11 which pain and suffering are recognized, are

12 compensable, they constitute an item of actual

13 non-economic loss, correct?

14      MR. VELKEI:  Objection, vague as to "those areas

15 of the law."

16      THE COURT:  This is an expert.  Overruled.

17          If you don't understand the question or it

18 doesn't make sense, please feel free to tell us.

19      THE WITNESS:  Could you read back the question,

20 please.

21          (Record read)

22      THE WITNESS:  Yes, in tort law, for example, in

23 certain circumstances pain and suffering constitute a

24 component of compensable non-economic loss.

25      MR. STRUMWASSER:  Q.  And in those areas of the
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 1 law where pain and suffering is not compensable, it's

 2 because there has been a legislative judgment that the

 3 victims of the underlying wrong are not entitled to be

 4 compensated for that, the law simply does not

 5 compensate for that category of harm, right?

 6      A.  Yes.

 7      Q.  So, for example, contract damages do not

 8 include pain and suffering, right?

 9      A.  I -- I haven't thought about contract damages

10 since I was a law student a long time ago.

11      Q.  So you don't know?

12      A.  I don't know.

13      Q.  Is there anywhere in your report or your

14 testimony here in which you have identified pain and

15 suffering harm that was caused by any of these

16 violations?

17      A.  I didn't see any evidence in the record of

18 pain and suffering harm.  And my reading of the statute

19 underlying this action, it doesn't mention pain and

20 suffering harm.

21      Q.  Which statute are you talking about?

22      A.  790.035.

23      Q.  Does 790.035 mention harm?

24      A.  Pain and suffering.

25      Q.  No, that wasn't my question.  Does 790.035
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 1 refer to harm at all?

 2      A.  The associated regulations refer to harm.

 3      Q.  The answer is no, it does not?

 4      A.  The statute does not, but the associated

 5 regulations do refer to harm.

 6      Q.  So just to be clear here, I don't know that I

 7 got an answer to my question.  There is no allowance in

 8 this, no recognition in your report for any pain and

 9 suffering harm that any of these violations caused,

10 correct?

11      A.  No, I don't agree with that.  To the extent

12 that administrative burdens are non-economic damage,

13 that would be one of the things I accounted for in my

14 report.

15      Q.  In the 10 percent on interest, right?

16      A.  In the statutory 10 percent interest rate.

17      Q.  With respect to --

18      A.  Yes.

19      Q.  -- all of the other hundreds of thousands of

20 violations alleged in this case, you have not

21 identified any harm from pain and suffering that

22 anybody was caused by that, have you?

23      MR. VELKEI:  Could you read that back?  I'm sorry.

24          (Record read)

25      THE WITNESS:  Could you read that back again?  I'm
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 1 sorry.

 2      THE COURT:  Can you rephrase it?

 3      MR. STRUMWASSER:  Sure.

 4      Q.  There are about 992,000 violations alleged in

 5 this case, right?

 6      A.  I don't know, but I accept that from you.

 7      Q.  You sponsored an exhibit that showed

 8 900-and-something-thousand violations, right?

 9      A.  Are you referring to my Figure 1?

10      Q.  Oh, in your report?

11      A.  Yes.

12      Q.  Yes.

13      A.  Yes.  It's -- the total number of alleged

14 violations is something like 900,000 there.

15      Q.  And with the exception of 5,435 of those

16 alleged violations, you have not identified -- you have

17 not recognized any harm for any of the other

18 violations, right?

19      A.  For any of the other violations in these six

20 categories, yes.

21      Q.  Do you know of any harm in any of the other

22 categories?

23      A.  What -- are there -- what other categories --

24 I mean, these are the six categories that I examined in

25 my report.  I'm not aware of what you're referring to.
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 1      Q.  I think you referred at one point to how this

 2 represents the vast majority of all the claims that

 3 were asserted here, right, all the alleged violations,

 4 right?

 5      A.  Yes.

 6      Q.  So there are some -- you know, there are some

 7 that have not been captured in your Figure 1, right?

 8      A.  Yes.

 9      Q.  Nevertheless, you say in the paragraph below

10 the Figure 1, the last sentence, "Appendix C presents a

11 detailed analysis [sic] for my independent conclusion

12 that no harm exists beyond the $156,455 referenced

13 above."  Do you see that sentence?

14      A.  Yes.

15      Q.  Is it fair, then, to conclude that you have

16 come to the opinion that the unenumerated categories

17 also have no harm?

18      MR. VELKEI:  Objection, your Honor.  This

19 misstates the document.  It very clearly says with

20 regard to the unenumerated categories his position on

21 whether or not there was harm.  He's referencing the

22 witness to another sentence or piece of the report.

23      MR. STRUMWASSER:  You know, I really -- can we cut

24 this off now?  The question is unobjectionable.

25          I have posed a question to the witness.  And
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 1 if Mr. Velkei wants to get a clipboard and whistle, he

 2 can be a coach.  But I don't think this witness needs

 3 it, and I don't think it's fair.

 4      MR. VELKEI:  I've never used a clipboard or

 5 whistle.  I don't need one.

 6      THE COURT:  All right.  Stop, gentlemen.

 7          Could you read the question back.

 8          (Record read)

 9      THE COURT:  I'll allow it.

10      THE WITNESS:  No.

11      MR. STRUMWASSER:  Q.  So when you say that no harm

12 exists beyond $156,455, you are not including the

13 unenumerated categories?

14      A.  No.  In my report I evaluated the magnitude of

15 harm focusing on these six categories.

16      Q.  So when you have put up charts here and relied

17 on this $156,455 as the maximum harm, that isn't in

18 fact what you believe was the maximum harm in this

19 case?

20      MR. VELKEI:  Objection, argumentative.

21      THE COURT:  I'm not sure if you misunderstood that

22 other question or not.

23          Is there some harm in those unenumerated

24 categories that you're not referring to?

25      THE WITNESS:  I didn't consider those unenumerated
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 1 categories.  I focused on the vast majority, over 98

 2 percent of the violations.

 3      THE COURT:  So you have no opinion on the

 4 unenumerated categories, as to whether or not they have

 5 harm or not?

 6      THE WITNESS:  Yes, I have no opinion on the harm

 7 or not harm on the unenumerated categories -- the

 8 categories not enumerated in my report.

 9      MR. STRUMWASSER:  Q.  Now, you have said that the

10 10 percent for the Category 6, interest payments, that

11 that represents in part compensation for the

12 inconvenience to the providers who did not get

13 interest, right?

14      THE COURT:  Where are you referring?

15      MR. STRUMWASSER:  Page 5 of his report, Table 1,

16 Row 6 is the 156,000, which is interest.  I asked him

17 whether he had identified any non-economic harm, and he

18 said yes because the 10 percent is too high; it

19 includes compensation for their inconvenience.

20      THE COURT:  I am just trying to get where on his

21 slides you are speaking so the record will reflect what

22 you are pointing to.

23      MR. STRUMWASSER:  I'm not talking about the

24 slides.  I'm talking about his report, Exhibit 5621.

25      MR. VELKEI:  What page?
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 1      MR. STRUMWASSER:  Exhibit 5621, Page 5.

 2      THE COURT:  Thank you.  I couldn't find it on

 3 Page 5 of the slides.  All right.  And that is the same

 4 as the board that was up, correct?

 5      MR. STRUMWASSER:  I think that's right, but the

 6 text after it obviously isn't.

 7      THE COURT:  Now that I'm there, would you read the

 8 question back.

 9          (Record read)

10      THE COURT:  Do you understand the question?

11      THE WITNESS:  Yes.  It represents the

12 inconvenience that those providers suffered from the

13 late -- the potential inconvenience that they suffered

14 from the late pays, yes.

15      MR. STRUMWASSER:  Q.  So to the extent that any

16 provider suffered inconvenience for the violations

17 alleged in Categories 1 through 5, nowhere in your

18 report do you propose to recognize that as harm,

19 correct?

20      MR. VELKEI:  Objection, misstates the testimony.

21      THE WITNESS:  I'm not aware of -- I'm sorry.

22          Go ahead.

23      THE COURT:  Did you have an objection?

24      MR. VELKEI:  I'm sorry.  I was mumbling, your

25 Honor.  Misstates the testimony.
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 1      THE COURT:  Could you read the question back.

 2          (Record read)

 3      THE COURT:  Do you understand the question?

 4      THE WITNESS:  Yes.

 5      THE COURT:  All right.  Go ahead.

 6      THE WITNESS:  I'm not aware of any evidence that

 7 providers suffered inconvenience as a result of the

 8 violations in Categories 1 through 4.

 9          And with regard to any administrative burden

10 that they may have suffered with regard to Category 5,

11 it's my opinion that that burden is compensated for by

12 the 10 percent statutory interest rate.

13      MR. STRUMWASSER:  Q.  How about Category 3, the

14 "No written provider acknowledgment letters within 15

15 days"?  You have testified, have you not, that that is

16 not a harm because the provider can simply pick up the

17 phone or go to a Web site and ask about a claim that he

18 or she has not received an acknowledgment for.  That's

19 your testimony, is it not?

20      A.  That fact is one of the facts that led me to

21 conclude that no harm resulted from violations alleged

22 in Category 3.

23      Q.  So do you understand the act of having to pick

24 up the phone and call somebody to be an inconvenience?

25      A.  I don't know.  I don't -- I'm sorry.  The act
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 1 of having to pick up the phone and call somebody?

 2      Q.  Mm-hmm, yes.  Do you understand that to be an

 3 inconvenience?

 4      A.  Whether it's an inconvenience or not, it

 5 doesn't inform whether there was harm from failing to

 6 send a written acknowledgment letter within 15 days.

 7      Q.  May I have an answer to my question, please?

 8      MR. VELKEI:  Can you read the question back.

 9          (Record read)

10      THE WITNESS:  It would depend on the context.

11      MR. STRUMWASSER:  Q.  How about in the context of

12 failure to receive an acknowledgment letter?

13      A.  It may be -- it may be an inconvenience, or it

14 may be more convenient than having to account for a

15 written letter.  I don't know.

16      Q.  You didn't investigate that?

17      A.  I investigated it by looking at the record.

18 And I found testimony by one provider that the provider

19 actually preferred not to receive written

20 acknowledgment letters.  I also investigated it by

21 looking at the regulations of the Department of Managed

22 Healthcare.

23      Q.  Dr. Kessler, isn't it true that in your report

24 you state that the absence of an acknowledgment letter

25 is an inconvenience?
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 1      MR. VELKEI:  Is or is not?  I'm sorry.

 2      MR. STRUMWASSER:  Is.

 3      MR. VELKEI:  Do you have a reference, page

 4 reference?

 5      MR. STRUMWASSER:  In due time.

 6      MR. VELKEI:  Your Honor, could we ask -- could we

 7 get a page reference?

 8      THE COURT:  Do you recall making that statement?

 9      THE WITNESS:  Yeah, I think I see -- what I said

10 was the harm they suffered was the inconvenience having

11 to use one of these modes rather than receive a printed

12 letter.  And so I was talking about whether there was a

13 relative inconvenience from using Web site or telephone

14 relative to receiving a printed letter.  And I

15 concluded that there wasn't.

16      MR. STRUMWASSER:  Q.  Where in this -- just for

17 those of us who are following along, we're in

18 Appendix C, the second page of text under paragraph

19 numbered 3, "No written provider acknowledgment letters

20 within 15 days."

21          And the second sentence reads "Providers and

22 consumers were able to ascertain the status of their

23 claims on the PacifiCare Web site and over the

24 telephone, so the harm they suffered was the

25 inconvenience having to use one of these modes rather
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 1 than receive a printed letter sent by U.S. mail."

 2          Do you stand by that sentence, sir?

 3      A.  Yes.

 4      Q.  Would you agree that lost opportunity costs

 5 are an actual item of damage -- of loss?  Let's say of

 6 loss.

 7      A.  I don't know.  In what context?  I would need

 8 more information.

 9      Q.  So just as a clear matter, opportunity costs

10 are real costs, are they not?

11      MR. VELKEI:  Objection, vague.

12      THE COURT:  If you know.

13      THE WITNESS:  It would depend on the context.

14      MR. STRUMWASSER:  Q.  What's your definition of

15 "opportunity cost," Dr. Kessler?

16      A.  Opportunity cost is the cost that someone

17 incurs from sacrificing an opportunity.

18      Q.  To do something else, right, or to use assets

19 in a different way, right?

20      A.  Yes.

21      Q.  And isn't it true that, as a matter of general

22 economic principles, opportunity costs are real costs?

23      A.  I guess I don't know what real costs are, how

24 you're using that term.

25      Q.  If somebody incurs a dollar of opportunity
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 1 cost, that is a genuine loss to that person, is it not?

 2      A.  I don't know.  It would depend on the context.

 3 I just don't understand what the context is.  I'm

 4 sorry.

 5      Q.  If I spend -- well, if you spend an hour here

 6 performing services for PacifiCare and because of that

 7 you are not able to be somewhere else performing

 8 services for somebody else, what you would have gotten

 9 from that somebody else is an opportunity cost, is it

10 not?

11      A.  Yes, in that context, I understand.  That is

12 an opportunity cost.

13      Q.  And if a physician spends an hour on the

14 telephone confirming or negating the receipt of a

15 claim, that hour has opportunity costs associated with

16 it, doesn't it?

17      MR. VELKEI:  Are we talking about a hypothetical,

18 your Honor?

19      THE COURT:  We must because there's no evidence in

20 this record that a physician spent an hour on the

21 phone.

22      MR. VELKEI:  I can't imagine it happening.

23      THE WITNESS:  So, hypothetically, if a physician

24 were to spend an hour on the telephone with someone

25 verifying the status of a claim?
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 1      MR. STRUMWASSER:  Or claims.

 2      THE WITNESS:  Or claims, then would that represent

 3 an opportunity cost borne by the physician?

 4 Hypothetically, yes.

 5      MR. STRUMWASSER:  Q.  And if it's not the

 6 physician but it is his bookkeeper who is spending the

 7 hour, that's an opportunity cost as well, right?

 8      A.  Hypothetically, if a bookkeeper were to spend

 9 an hour on the telephone verifying the status of a

10 claim, that would be an opportunity cost.

11      Q.  Or claims.

12      A.  Or claims.

13      Q.  And no matter what the category or description

14 of the person, if any principal or employee of a

15 medical practice spends an hour on the telephone

16 verifying the receipt of claims -- a claim or claims,

17 there are going to be opportunity costs associated with

18 that, right?

19      A.  Hypothetically, if someone were to spend an

20 hour on the phone verifying the status of a claim, that

21 would represent an opportunity cost, yes.

22      Q.  And if they spent six minutes on the phone, it

23 would also be an opportunity cost, just a tenth of the

24 answer to the prior question, right?

25      A.  Yes.
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 1      THE COURT:  You want to take the break?

 2      MR. STRUMWASSER:  Sure.

 3      THE COURT:  All right.

 4          (Whereupon, the luncheon recess was taken

 5           at 11:58 o'clock a.m.)
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 1                     AFTERNOON SESSION

 2                         ---o0o---

 3          (Whereupon, all parties having been

 4           duly noted for the record, the

 5           proceedings resumed at 1:41 p.m.)

 6      THE COURT:  Go back on the record.

 7      MR. STRUMWASSER:  Thank you, your Honor.

 8      CROSS-EXAMINATION BY MR. STRUMWASSER (resumed)

 9      Q.  Afternoon, Dr. Kessler.  Just to tidy up on

10 some of these issues, I want to make sure that we are

11 in agreement here that you recognize that the law does

12 impose punishments for acts that inflict nonpecuniary

13 harm at least in some settings, correct?

14      MR. VELKEI:  Objection, vague.

15      THE COURT:  I'll allow it.

16      THE WITNESS:  I would need to know what law you're

17 talking about.

18      MR. STRUMWASSER:  Q.  Let me give you an example.

19 You are aware that there is a tort of trespass, right?

20      A.  I have a vague memory of the tort of trespass.

21      Q.  Are you aware that, under tort of trespass,

22 one can obtain damages for trespass even if there's no

23 harm to the property?

24      MR. VELKEI:  I do want to raise a concern it calls

25 for a legal conclusion.  We've had a lot of legal



21022

 1 questions in terms of what the law is.  He's offered

 2 here as an economist.

 3      THE COURT:  Well, he's an expert.  And I've let

 4 him answer other legal questions.  If he doesn't know,

 5 he can say he doesn't know.

 6      MR. VELKEI:  Understood.

 7      THE COURT:  He knows what he knows.  That's why we

 8 let experts have a lot more leeway than we do other

 9 witnesses.

10      MR. VELKEI:  Understood, your Honor.

11          Would you mind reading the question back.

12          (Record read)

13      THE WITNESS:  I don't know.

14      MR. STRUMWASSER:  Q.  You are aware, are you not,

15 that the law of punitive damages permits damage beyond

16 what is necessary to compensate for the pecuniary and

17 nonpecuniary injury to the plaintiff, right?

18      A.  I would need more information to tell you

19 about the laws of punitive damages which vary from

20 state to state.

21      Q.  Which vary?

22      A.  Which vary from state to state.

23      Q.  Why don't we take California.

24      A.  I don't know about California's punitive

25 damages.
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 1      Q.  So sitting here today, you don't know whether

 2 California law authorizes punitive damages in any area

 3 to the extent that it may exceed the harm to the

 4 plaintiff?

 5      A.  Yes.  Punitive damages authorize damage beyond

 6 the harm to the plaintiff, but I don't know

 7 specifically about California's punitive damages laws.

 8      Q.  Okay.  And so what we have here, I trust we

 9 are in agreement, is that under certain circumstances,

10 the law allows for compensation of non-economic harm,

11 right?

12      A.   Yes, under certain circumstances.

13      Q.  And allows for an award of punitive damages to

14 a plaintiff beyond the harm that he or she has

15 incurred?

16      MR. VELKEI:  Objection, vague, your Honor.

17 There's a lot of laws that are encompassed within that.

18 I mean, now it's not -- in certain circumstances the

19 law allows for punitive damages beyond --

20      THE COURT:  What's the objection?

21      MR. VELKEI:  Vague, your Honor.

22      THE COURT:  Do you understand the question?

23      THE WITNESS:  Could you please read the question

24 back?

25      MR. STRUMWASSER:  Let me interrupt because I was
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 1 incorporating part of the previous answer.

 2      THE COURT:  All right.

 3      MR. STRUMWASSER:  Q.  Let me just say and in

 4 certain circumstances the law allows for an award of

 5 punitive damages to a plaintiff beyond the harm that he

 6 or she has incurred?

 7      A.  The question -- I'm sorry.

 8          Could you please just read the question in one

 9 block for me?

10          (Record read)

11      THE WITNESS:  Yes.

12      MR. STRUMWASSER:  Q.  And setting aside your

13 testimony here today about -- well, strike that.

14          Other than whatever you contend the 10 percent

15 may cover in the recipient's pain and suffering, other

16 than that, you have recognized no pain and suffering

17 harm associated with any of the injuries in this case,

18 correct?

19      MR. VELKEI:  Asked and answered.

20      THE COURT:  I'll allow it.

21      THE WITNESS:  I mean, I'm not aware of any

22 evidence in the record about quantified pain and

23 suffering damages, and I'm not aware of any discussion

24 of pain and suffering harm in Dr. Zaretsky's report

25 either.
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 1      MR. STRUMWASSER:  Sorry.  Your Honor, could I have

 2 that question read back?

 3          (Record read)

 4      THE WITNESS:  No, I have not calculated any pain

 5 and suffering damages other than the 10 percent

 6 statutory interest payments for those categories of

 7 late paid claims.

 8      MR. STRUMWASSER:  Q.  Dr. Kessler, when was the

 9 first time that it occurred to you that that 10 percent

10 might contain compensation for pain and suffering?

11      A.  I don't know.

12      Q.  Before today?

13      A.  I never thought of it as offering compensation

14 for pain and suffering.  I thought of it as offering

15 compensation for inconvenience, however, to the extent

16 there was inconvenience.  And I'm understanding our

17 discussion of pain and suffering to be overlapping with

18 that.

19          I never thought -- before you used the terms

20 "pain and suffering," I didn't think of it in those

21 specific terms.  But in terms of inconvenience, yes, I

22 thought of that long ago.

23      Q.  Dr. Kessler, would you agree that, to the

24 extent the violations in this case may have actually

25 inflicted pain and suffering, that that is an item of
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 1 harm that, insofar as harm is relevant here, should be

 2 considered in the determination of the penalty?

 3      MR. VELKEI:  Calls for speculation.  I do just

 4 want to note, when we refer to the violations, do we

 5 have an understanding that these are alleged

 6 violations?

 7      THE COURT:  Certainly.

 8      MR. VELKEI:  Thank you.

 9      THE COURT:  I'm sorry.  Could you read the

10 question back?

11          (Record read)

12      THE COURT:  I'll allow it.

13          If you understand.

14      THE WITNESS:  Sure.  Let me think about that.

15 Violations --

16          I guess I don't know.  I guess I would have to

17 think about that more.

18      MR. STRUMWASSER:  Q.  Do you have your copy of

19 Exhibit 1124 in front of you?  That's your article

20 about empirical study of civil justice system.

21      A.  Yes.

22      Q.  Turn to Page 9, would you.  I want to ask you

23 a question about the last sentence on that page, the

24 one in parentheses.

25          I'm sorry, I'm sort of waiting for you.
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 1      A.  I'm sorry, I was waiting for you.

 2      Q.  Glad we got that straightened out.

 3          Now, as a preliminary matter, you have

 4 advocated in favor of caps on damages and other changes

 5 to malpractice liability rules, correct?

 6      MR. VELKEI:  Objection, irrelevant.

 7      THE COURT:  Overruled.

 8      THE WITNESS:  No, I wouldn't say that I've

 9 advocated in favor of them.  I've written papers

10 evaluating their effects on healthcare treatment costs

11 and patient health outcomes.

12      MR. STRUMWASSER:  Q.  Is it a fair reading of

13 those papers to say that they conclude that caps on

14 damages for pain and suffering in particular would have

15 a favorable effect on patient outcomes?

16      A.  No.

17      Q.  Would caps on damages, in your scholarship, be

18 indicated to have an unfavorable effect on patient

19 outcomes?

20      A.  No.

21      Q.  Irrelevant to patient outcomes?

22      A.  Yes.

23      Q.  Now, in this sentence at the bottom of Page 9,

24 you note that, beyond the actual pecuniary exposure

25 that a physician incurs from malpractice exposure, that
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 1 the physician also bears significant uninsured,

 2 non-financial costs of patient injuries, including the

 3 value of lost time and emotional energy in responding

 4 to a malpractice claim, right?

 5      A.  Yes.  This sentence is reporting the results

 6 of a survey study done by the old Office of Technology

 7 Assessment in 1993.  That's what the cite there means,

 8 that this was referring to the findings of that study.

 9      Q.  And you're calling the reader's attention to

10 that finding, right?

11      A.  I'm citing that finding.

12      Q.  And in fact, you agree, do you not, that one

13 of the economic effects of malpractice litigation is

14 the uninsured, non-financial costs of patient injuries,

15 including the value of time lost and emotional energy

16 in responding to malpractice claims, right?

17      A.  Yes, I agree with this statement.

18      Q.  Would you also agree that one of the

19 non-financial costs of certain claims handling

20 violations may be lost time and emotional energy of the

21 provider or patient?

22      MR. VELKEI:  Objection, vague as to what claims

23 handling violations he's talking about.

24      THE COURT:  Overruled.

25      THE WITNESS:  Certainly not in the same way that
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 1 having a malpractice claim brought against you would

 2 be.

 3      MR. STRUMWASSER:  Q.  Turn to Appendix B of your

 4 report, please.  You list there the following

 5 categories of materials that you relied upon in

 6 preparing your report, correct?

 7      A.  Yes.

 8      Q.  And the sixth -- the entirety of the materials

 9 that you identify as having relied on from this case is

10 a single bullet, the sixth bullet, "Testimony and

11 exhibits in this matter."  Do you see that?

12      A.  That's not the entirety of materials I relied

13 upon connected with this case, though.

14      Q.  If I gave you that impression I was asking

15 that question, I apologize.

16      A.  I'm sorry.

17      Q.  The entirety of the materials comprising

18 testimony and exhibits in this matter are identified in

19 that bullet, correct?

20      THE COURT:  I'm not sure what that question means.

21      MR. STRUMWASSER:  Q.  All right.  Dr. Kessler, do

22 you maintain a list of whose testimony you reviewed?

23      A.  No.

24      Q.  Did you maintain a list of what exhibits you

25 reviewed?
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 1      A.  No.

 2      Q.  If I were to ask you to tell the Judge whose

 3 testimony you reviewed, would you be able to give a

 4 complete list?

 5      A.  No.

 6      Q.  How did you determine whose testimony to

 7 review?

 8      A.  I reviewed the list of witnesses.  And my

 9 recollection is I looked at pieces of most of the

10 witnesses' testimony, and I sought to determine whether

11 their testimony was relevant to my analysis.

12          And if I had any thought that it might be

13 relevant to my analysis, then I dug deeper.  I reviewed

14 it, and then I reviewed the associated exhibits with

15 it.

16          But I couldn't possibly promise I reviewed

17 everything in this matter.  I couldn't possibly say

18 that.

19      Q.  Do you have any sense of how many pages you

20 might have reviewed -- of testimony?

21      A.  Oh, my gosh --

22      Q.  Just of testimony.

23      A.  Oh, my gosh, no.

24      Q.  Was there any witness whose oral testimony you

25 read start to finish?
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 1      A.  Yes.

 2      Q.  Whose?

 3      A.  Dr. Zaretsky's.

 4      Q.  Anybody else?

 5      A.  I don't remember.

 6      Q.  Do you recall reading the testimony of a

 7 witness identified as Mrs. W?

 8      A.  No, I don't recall.

 9      Q.  Do you recall -- Mrs. W was a person who was

10 a -- an insured of PacifiCare with her family.  You

11 don't recall that?

12      MR. VELKEI:  Your Honor, could I ask, could we

13 just go off the record and give Dr. Kessler the name of

14 the person?  That may help.

15      THE COURT:  Sure.

16          (Discussion off the record)

17      MR. STRUMWASSER:  Q.  You do recall reading

18 Ms. W's testimony?

19      A.  Yes, yes.

20      Q.  In its entirety?

21      A.  No.

22      Q.  How about Mr. R, who was another insured, had

23 problems with eye issues?

24      MR. VELKEI:  Could we do the same thing?

25      THE COURT:  We can go off the record for a second.
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 1          (Discussion off the record)

 2      THE WITNESS:  I remember Mr. [R's] testimony.

 3      MR. STRUMWASSER:  Q.  You remember Mr. R's

 4 testimony?

 5      A.  I remember Mr. R's testimony, yes.

 6      Q.  Did you read it all?

 7      A.  I don't remember.

 8      Q.  Do you recall reading the testimony of

 9 Dr. Mazer?

10      A.  Yes.

11      Q.  In its entirety?

12      A.  I don't remember.

13      Q.  How about the testimony of Dr. Griffin?

14      A.  Yes.

15      Q.  In its entirety?

16      A.  I don't remember.

17      Q.  Let's talk about Ms. W for a moment.  Do you

18 recall that she had a son with a very severe illness?

19      A.  Yes.

20      Q.  And that she was, during this period, covered

21 by a PLHIC policy, as was he?

22      MR. VELKEI:  Your Honor, I'm going to say it

23 assumes facts not in evidence.  There was a dispute

24 about coverage.  And there was a number of things going

25 on, so...
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 1      THE COURT:  It was pretty complex.

 2          But if you read the testimony, then you would

 3 be aware of the complexities.

 4      THE WITNESS:  Yes, yes.  I mean, I remember

 5 reading at least part of it, but I don't remember the

 6 details.

 7      MR. STRUMWASSER:  Q.  Do you recall that his

 8 illness required treatment on a strict schedule?

 9      A.  I don't.

10      Q.  Do you recall her account that the treatment

11 for his illness, treatments were delayed or denied over

12 a period of six months?

13      A.  I don't recall the details.

14      Q.  So that's a no?

15      A.  Correct, that's a no.

16      Q.  Do you recall that, as a result of the

17 denials, a provider who was treating her son was

18 unwilling to continue the treatments?

19      A.  I don't recall the details, and I don't know

20 whether that's true or not true.

21      Q.  Do you recall that Mrs. W spent many hours

22 over the course of several months dealing with the

23 claims issues on the phone with the providers, with

24 PacifiCare, with the employers group benefits staff and

25 eventually with CDI?
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 1      MR. VELKEI:  And Blue Cross.

 2      THE WITNESS:  I don't recall details of Mrs. W's

 3 testimony.  What I do recall was that the situation was

 4 extremely complicated.  And I was unable, given the

 5 facts I had, to determine what exactly was going on.

 6      MR. STRUMWASSER:  Q.  Do you recall that claims

 7 for her son's care were denied for three separate

 8 reasons?

 9      MR. VELKEI:  Vague as to time.

10      MR. STRUMWASSER:  Q.  Over the course of the

11 account here?

12      A.  I don't recall the specifics.

13      Q.  Do you recall that the grounds for denial were

14 eventually all withdrawn by PacifiCare and the claims

15 were paid?

16      A.  I do recall that, yes, that the claims were

17 paid.

18      Q.  Do you recall Ms. W's account of her anxiety

19 and anguish over these issues?

20      A.  I recall that she was upset.  I remember that

21 from the testimony, but I don't recall the details or

22 what the cause of that upset was.

23      Q.  Do you recall her testifying that her anguish

24 over these events caused her to miss work?

25      A.  I don't recall that.
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 1      Q.  Do you recall that she had to -- testified

 2 that she had to spend a lot of time at work making

 3 phone calls regarding these claims?

 4      A.  I don't recall that.

 5      Q.  Do you recall that -- her testifying that she

 6 was reprimanded for spending time on the phone at work

 7 in dealing with her son's medical condition and was

 8 denied a raise in promotion?

 9      MR. VELKEI:  Your Honor, at this point I think

10 it's just argumentative.  I think the witness has

11 testified he doesn't recall the details.  I think at

12 this point it's just --

13      THE COURT:  Overruled.

14      MR. VELKEI:  Understood.  Thank you.

15      THE WITNESS:  I recall that she was upset, but I

16 don't recall the details.

17      MR. STRUMWASSER:  Q.  Do you recall her testifying

18 to what she referred to as a meltdown one day at work,

19 sobbing uncontrollably and having to leave the office?

20      A.  No, I don't recall that.

21      Q.  Do you recall her testifying about her son's

22 and husband's anxiety and frustration and fear about

23 these claims that were not getting paid?

24      MR. VELKEI:  Misstates the testimony.

25      THE COURT:  I'm sorry.  In what way?
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 1      MR. VELKEI:  I do recall her -- them asking

 2 questions about her husband, and she said specifically

 3 her husband didn't deal with this, that this was hers.

 4 So we're just now embellishing what the testimony says.

 5      THE COURT:  I don't remember that at all.

 6      MR. STRUMWASSER:  I have the passage, if you'd

 7 like.

 8      THE COURT:  Sure.

 9      MR. STRUMWASSER:  Page 1041.  Do you want me to

10 wait?

11      MR. VELKEI:  I don't have a transcript so whatever

12 you want to do.

13      MR. STRUMWASSER:  Q.  Question from

14 Mr. Strumwasser:

15                         "Did -- again, not to

16                    the disease, but did the

17                    disputes with the insurer

18                    have an impact on your

19                    husband?"

20                         Answer:  "We were

21                    concerned from a financial

22                    standpoint with regard to

23                    what our exposure was

24                    going to be.  I would

25                    think that, to this degree,
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 1                    he felt he had to dig in

 2                    and work harder and try

 3                    to support me and try to

 4                    support my son.  I was

 5                    pretty much handling the

 6                    brunt of all this

 7                    insurance stuff.  It was

 8                    on me."

 9      MR. VELKEI:  There we go.

10      MR. STRUMWASSER:  And then:

11                         "Did the dispute

12                    with PacifiCare have

13                    an impact on your son?"

14                         Answer:  "It

15                    frustrated him to see

16                    what I was going through.

17                    It frustrated him to

18                    understand why the

19                    insurancewasn't taking

20                    care of this.  I think he

21                    felt guilty because he

22                    was concerned about what

23                    it was doing to me, and I

24                    think he felt guilty

25                    because of the cost."
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 1      Q.  Do you recall reading that testimony?

 2      A.  No, I don't recall that.

 3      Q.  The circumstances that I asked you in the

 4 last -- in the series of questions now about Ms. W, I

 5 would like you to assume as a hypothetical matter that

 6 those were established.  And if you'd like, I can go

 7 back over them again.  But if you have them in your

 8 mind, I can just proceed to my question for you then.

 9          Would you like me to go back over it, or do

10 you want to --

11      A.  No.  You can proceed.

12      Q.  Okay.  My question to you is would you agree

13 that the time that Ms. W spent attempting to resolve

14 erroneously denied coverage and erroneously denied

15 claims represented opportunity costs to her?

16      A.  I don't know.  I would need to know more about

17 the facts of what her outside opportunities were to

18 answer your question about opportunity costs.

19      Q.  Well, that's interesting because I understand

20 why you might need to know opportunity -- the facts of

21 her outside opportunities to set a dollar value on her

22 opportunity cost, but do you need to know more just to

23 know that she suffered opportunity cost, that she

24 incurred opportunity costs?

25      MR. VELKEI:  Asked and answered.
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 1      THE COURT:  Overruled.

 2      THE WITNESS:  No, I wouldn't need more -- to know

 3 more to know that she had some lost opportunity costs

 4 from the situation you describe, but I would need to

 5 know more to evaluate its magnitude and to link it to

 6 any of the facts in this case.

 7      MR. STRUMWASSER:  Q.  I want to be clear, I'm not

 8 asking you to --

 9      MR. VELKEI:  Could you please not interrupt the

10 witness.

11      THE COURT:  Oh, gosh.

12      MR. VELKEI:  Your Honor, he was not done.

13      THE COURT:  All right.

14          Were you finished?

15      MR. VELKEI:  Could you read back the piece of his

16 answer, the last sentence.

17          (Record read)

18      THE COURT:  Were you finished?

19      THE WITNESS:  Yes.

20      MR. STRUMWASSER:  Q.  I want to be clear, I'm not

21 asking you to address whether or not there was a causal

22 relationship.  And I'm not asking you to address the

23 magnitude.

24          I'm asking you to assume there was a causal

25 relationship to violations that are actually found in
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 1 the record, that are found by the Judge.

 2          Under those assumptions, would her opportunity

 3 costs be items of harm that ought to be recognized in

 4 this case?

 5      A.  Yes.  If there were a causal relationship to

 6 the violations of law and there was some understanding

 7 of the magnitude of what the opportunity costs were,

 8 that could conceivably be a part of harm.

 9      Q.  Under what circumstances would it not be a

10 part of harm?

11      MR. VELKEI:  Assuming everything else is constant?

12      MR. STRUMWASSER:  I have no idea what that means.

13      MR. VELKEI:  Objection, vague as to the question.

14      THE COURT:  Did you understand the question?

15      THE WITNESS:  Could you read the question back,

16 please.

17      THE COURT:  Sure.

18          (Record read)

19      THE WITNESS:  Well, I -- I guess I would have to

20 know what the -- how we would start to quantify it

21 before I could give you a sense of how I would make

22 it -- if it were just not quantifiable -- and I've seen

23 no effort to quantify this kind of thing.  It would be

24 hard to know how to count it in harm.

25      MR. STRUMWASSER:  Q.  So I hear two things.
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 1 First, I hear -- you tell me if I'm right or wrong

 2 about this.

 3          First, I hear, "Yeah, it would be harm, but so

 4 far I don't know enough to quantify it."

 5      A.  It could be harm if it were quantifiable, if

 6 it were substantiated.  And I would need to know more

 7 facts to be able to determine those two things.

 8      Q.  Dr. Kessler, isn't it true that whether or not

 9 it's harm and whether or not it has been quantified are

10 two different questions?

11      A.  Yes, but if it's not quantifiable, I wouldn't

12 know how to consider it in the way that you're

13 suggesting.

14      Q.  Right.  So then I gather you are agreeing with

15 me that it is -- whether it is harm and whether it is

16 quantifiable are two separate questions, right?

17      A.  Yes.

18      Q.  The second thing I heard was that it's a harm

19 that is difficult to quantify; is that right?  That it

20 being Ms. W's opportunity costs.

21      A.  I wasn't able to quantify it based on the

22 information that I had.  And I didn't see any effort by

23 Dr. Zaretsky, and I didn't see any effort by the

24 Department to attempt to quantify it in the record.

25      Q.  My question was do you agree that it is hard
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 1 to quantify?

 2      A.  Yes.

 3      Q.  And is it your testimony that, if it's hard to

 4 quantify, it should not be considered in this

 5 proceeding when setting a penalty?

 6      A.  No.

 7      Q.  Dr. Kessler, would you agree that -- well,

 8 let's start with would you agree that the experience

 9 that I summarized for you from Ms. W's testimony

10 comprised pain and suffering?

11      A.  I don't know.

12      Q.  You don't know whether the phenomena that I

13 described regarding her anguish, her husband's anguish,

14 her son's anguish, the difficulty she had at work, her

15 meltdown, you don't know whether that involves pain and

16 suffering?

17      A.  Do you mean pain and suffering -- I don't

18 know -- is this pain and suffering in terms of a tort

19 action or --

20      Q.  In terms of human behavior and experience.  Do

21 you think it was painful?

22      A.  I don't know.

23      Q.  If you accepted her account of what she went

24 through, do you believe that was painful?

25      A.  Accepting her account, it appeared that she



21043

 1 was upset.

 2      Q.  Does it appear that it was painful to her?

 3      A.  Yes, accepting her account.

 4      Q.  Assuming that she did in fact incur pain and

 5 suffering arising out of these event -- I'm not asking

 6 you whether that's true, I'm asking you to assume it --

 7 and assuming also that that pain and suffering was a

 8 consequence of violations in this record, would you

 9 agree that that pain and suffering is something that

10 ought to be taken into account in the setting of the

11 penalty?

12      A.  I don't know.  I don't know if the statutes

13 and regulations authorizing penalties in this matter

14 are meant to include that sort of thing or not.

15      Q.  Well, you have testified that you see in the

16 statutes and regulations a reference or references to

17 harm, correct?

18      A.  Yes.

19      Q.  And you've testified that lost interest

20 payments is a form of harm, right?

21      A.  Yes.

22      Q.  And I'm asking you now, is pain and suffering

23 also an item of harm?

24      A.  According to the regulations governing

25 assessment of penalty in this case, I don't see it
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 1 specifically.

 2      Q.  You don't see -- you don't see harm -- excuse

 3 me.  You don't see pain and suffering as an item of

 4 harm as you read the statute and regulations?

 5      A.  Not sitting here, no, I don't see it.

 6      Q.  And so is it your testimony -- is it your

 7 opinion that, if a category of harm is not explicitly

 8 enumerated in either the statute or regulations, it

 9 cannot be taken into account or should not be taken

10 into account in assessing the harm on the basis of

11 which then a penalty would be assessed?

12      A.  If it's not in the regulations that specify

13 what the Commissioner shall consider, then no, I don't

14 think it should be considered.

15      Q.  Just to round this out, you do not understand,

16 in the common use of the term "harm," inflicting pain

17 and suffering on somebody to be harm?

18      A.  No, I don't think I said that.  I don't think

19 I agree with that statement.

20      Q.  Do you agree that pain and suffering is a

21 specie of harm independent of these statutes but in

22 common usage?

23      A.  In common usage of the term "harm," yes.

24      Q.  And so if these statutes and regulations, to

25 the extent they may refer to harm, is there some basis
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 1 you have to exclude pain and suffering from that harm?

 2      A.  Well, the statutes refer to specific factors

 3 which I described generally as harm.  And pain and

 4 suffering isn't on here.  But I guess I don't -- beyond

 5 that, I don't know.

 6      Q.  So if there is a demonstration that there is a

 7 given quantum of pain and suffering, in your opinion,

 8 should that or should that not -- pain and suffering

 9 inflicted from the violations in this case, is it your

10 opinion that that should or should not be taken into

11 consideration in setting the penalty?

12      A.  Assuming that there is pain and suffering,

13 that it's quantifiable, assuming that a causal

14 relationship is established, and assuming that it's

15 acceptable under regulations, yes.

16      Q.  In your opinion, as a general proposition, is

17 pain and suffering quantifiable?

18      A.  Certain types of pain and suffering are

19 certainly quantifiable.

20      Q.  What types are not?

21      A.  I don't know.  I'm -- I'm not an expert on

22 quantifying pain and suffering damages.

23      Q.  What types are?

24      A.  I'm sorry.  I don't understand the question.

25      Q.  What types -- you said certain types of pain
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 1 and suffering are quantifiable.  What types are?

 2      MR. VELKEI:  Calls for speculation.

 3      THE COURT:  Overruled.

 4      THE WITNESS:  Pain and suffering from a car

 5 accident is frequently quantified in auto tort cases; I

 6 know that.  Pain and suffering from medical malpractice

 7 torts is frequently quantified; I know that.

 8      MR. STRUMWASSER:  Q.  And the method of

 9 quantification is basically to ask a jury to set a

10 number that they think compensates the victim for the

11 pain and suffering, correct?

12      A.  I don't know.  That -- I don't know.

13      THE COURT:  Can we take a break?

14      MR. STRUMWASSER:  Yes, this is a good place.

15          (Recess taken)

16      THE COURT:  Okay.  We can go back on the record.

17      MR. STRUMWASSER:  Q.  Dr. Kessler, you opine that

18 the complaints from the healthcare providers and

19 consumers form the basis of CDI's allegations regarding

20 the harm that was inflicted in the case, don't you?

21      A.  No.

22      Q.  Turn to Page 5 of your report, please,

23 Exhibit 5621.

24      A.  Oh.

25      Q.  Are you there?
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 1      A.  Yes.

 2      Q.  The last full paragraph, "CDI's allegations

 3 regarding complaints from healthcare providers and

 4 consumers about PacifiCare and United -- which form the

 5 basis for its claim that there was significant harm in

 6 this case --" and then you go on to say that it's

 7 overstated.  Do you see that?

 8      A.  Yes.

 9      Q.  What is the basis of your claim that it is the

10 consumer and provider complaints that form the basis of

11 CDI's claim that there was significant harm in this

12 case?

13      A.  The fact that the order to show cause and the

14 first supplemental accusation, among other documents,

15 focused on complaints from providers and consumers and

16 enumerated them.

17      Q.  There was nothing in either of those documents

18 that said that those were the only bases of CDI's

19 claims of harm in this case, was there?

20      A.  No, I don't think so.

21      Q.  You would agree, would you not, that people

22 might be harmed by a violation of law by a licensee of

23 the Department yet not file a complaint?

24      A.  Yes.

25      Q.  For example, some may not know that they have
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 1 rights that they can complain about, right?

 2      A.  I don't know.

 3      Q.  People who were deprived of notices of their

 4 right to appeal to the Department are unlikely to

 5 complain about the deprivation of those notices, aren't

 6 they?

 7      A.  Could you read back the question?

 8          (Record read)

 9      THE WITNESS:  Yes.

10      MR. STRUMWASSER:  Q.  Yet you testified on Tuesday

11 that you looked in the record for such complaints from

12 people who didn't get EOB notices -- EOP notices, found

13 none, and attached significance to that fact, didn't

14 you?

15      A.  No, that's not quite right.  EOPs are sent

16 only to providers, not to consumers.

17      Q.  I'm going read from Page 56 of yesterday's

18 transcript, the rough, starting on Line 4, question by

19 Mr. Velkei:

20                         "Dr. Kessler, did you

21                    look to determine whether

22                    anyone contended they were

23                    harmed by the failure to

24                    include the form language

25                    in EOB when compared to
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 1                    the IMRs?"

 2                         Answer:  "Yes."

 3                         Question:  "What did

 4                    you conclude, sir?"

 5                         Answer:  "I was not

 6                    able to find any evidence

 7                    that anyone was harmed by

 8                    the failure to include the

 9                    form language in their

10                    EOBs in Dr. Zaretsky's

11                    report or in testimony or

12                    in the exhibits of record."

13                         Question:  "Is that

14                    an important fact to you,

15                    sir?"

16                         Answer:  "Yes."

17          So you found significance in the fact that no

18 one complained about not being told that they had

19 something to complain about, right?

20      MR. VELKEI:  Objection, misstates the testimony

21 and argumentative.

22      THE COURT:  I agree.  Sustained.  That's an

23 interpretation of what he said.  That is not what he

24 said.

25      MR. STRUMWASSER:  Okay.
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 1      Q.  Similarly, Dr. Kessler, some of the people

 2 harmed might not be able to identify the source of

 3 their harm, right?

 4      A.  I don't know.  Is this with regard to the

 5 alleged failure to include form language on the EOBs

 6 with respect to the right to an IMR?  Is that what

 7 you're talking about?

 8      Q.  Both, EOB and EOPs.  Some people may not know

 9 what the source of the harm was, which company, for

10 example, the harm was caused by?

11      MR. VELKEI:  Objection, vague.

12      THE COURT:  Did you understand the question?

13      THE WITNESS:  Yes.

14          I disagree.  I mean -- certainly with regard

15 to the EOB, the potential harm would be from members

16 who were unaware of their right to an independent

17 medical review regarding their own health insurance.

18 So they would know what the company was.

19          With regard to the omission of the form

20 language in the EOPs as well, the providers, if they

21 suffered any harm from claims handling problems of

22 PacifiCare, they would know that it was PacifiCare who

23 had harmed them.  It's not indeterminate who your payor

24 or your insurer is.

25      Q.  Are you aware that a number of the complaints
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 1 that came in identifying PacifiCare as the party being

 2 complained about turned out to be complaints about

 3 United policies?

 4      MR. VELKEI:  Lacks foundation in the record, calls

 5 for speculation.

 6      THE WITNESS:  I don't know.  I don't know if it's

 7 true, and -- I just don't know.

 8      THE COURT:  I don't know either.  I can't

 9 remember.

10      MR. STRUMWASSER:  Q.  Are you aware there are

11 allegations in this case of instances where the insurer

12 was not identified in an EOB, EOP, or correspondence?

13      A.  If there are allegations where the insurer

14 wasn't identified, how could the alleged misconduct be

15 attributed to United or PacifiCare?

16      Q.  Well, that is the problem, isn't it?

17      MR. VELKEI:  I don't think that's a question.

18      THE COURT:  Well --

19      MR. STRUMWASSER:  Q.  I guess the answer is you

20 are not aware of such a problem, right?

21      A.  Could you please restate the question?

22      Q.  I'll rephrase it.  Are you aware that there

23 are allegations in this case that EOBs, EOPs and other

24 documents lacked proper identification of who the

25 issuing company was?
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 1      A.  No.  I'm not aware of that.

 2      Q.  Isn't it true that, depending on the nature of

 3 your policy and who your carrier is, a claim complaint

 4 might be properly subject to the Department of

 5 Insurance jurisdiction, DMHC jurisdiction, the

 6 Department of Labor's jurisdiction or nobody's

 7 jurisdiction?

 8      MR. VELKEI:  Objection, vague.

 9      THE COURT:  Overruled.

10      THE WITNESS:  Yes.

11      MR. STRUMWASSER:  Q.  It's your opinion that no

12 harm resulted from the omission of required notices in

13 the EOPs and EOBs, right?

14      A.  Yes.

15      Q.  And that opinion is based on the analysis

16 reflected in Appendix C of your report and on Pages 14

17 to 16 of your slide show, Exhibit 5622, correct?

18      A.  Not only on that, it's also based on the

19 context surrounding those allegations.  But the context

20 plus those pages and the cites you mentioned, yes.

21      Q.  You testified that the only harm possible, the

22 only harm possible to result from the omission of EOPs

23 would be the providers would be unaware of their right

24 to appeal denials to the Department, right?

25      A.  No, I don't think that's what I said.
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 1      Q.  So aside from the -- a provider's not being

 2 aware of his or her right to appeal a denial to the

 3 Department, what other harm do you believe could derive

 4 from the failure to give the EOP notices at issue in

 5 this case?

 6      A.  Providers also have the right to seek review

 7 of contested claims, not just denied claims.

 8      Q.  Okay.  So the only harm that can derive from

 9 the absence of a notice, in your view, is that

10 providers will be unaware of their right to seek review

11 of claim handling by the Department, right?

12      A.  The only harm that could have resulted from

13 omission of the form language from the EOPs to

14 providers would be that the providers would have been

15 unaware of their right to seek review of contested or

16 denied claims, yes.

17      Q.  And the only evidence you sought of whether or

18 not they were was in the complaint rate, right?

19      A.  No, I also discussed in my testimony the

20 context surrounding the providers and what information

21 they were likely to have had.  But in addition to that,

22 I analyzed the rate of justified complaints in the CDI

23 database.

24      Q.  Well, specifically, Dr. Kessler, is it your

25 view that, if a provider has no contestable claims, he
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 1 or she cannot have been injured -- cannot have suffered

 2 any harm from not having notice of the right to

 3 contest?

 4      MR. VELKEI:  Vague as to "contestable."

 5      THE WITNESS:  I'm sorry.  I don't know what

 6 "contestable" means.

 7      MR. STRUMWASSER:  Q.  I'm sorry.  I was using a

 8 word that you used before.

 9          But the universe of claims that are subject to

10 appeal to the Department -- are you with me so far?

11      A.  Yes.

12      Q.  Is it your testimony that, if a provider has

13 no claims within that universe, that he or she cannot

14 have suffered a harm from not being given notice of the

15 right to contest or appeal to the Department?

16      A.  If a provider has no claims that could -- that

17 were contested or denied, then he or she could not have

18 suffered harm from not knowing that he or she had the

19 right to seek review of a contested or denied claim.

20      Q.  Dr. Kessler, you are familiar, are you not,

21 with the distinction between intrinsic value and

22 instrumental value?

23      A.  I don't know what you mean by those terms.

24      Q.  You're not familiar with those in the

25 philosophy or economics or any other field?
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 1      A.  I've heard them before.  But I -- could you

 2 tell me what you mean exactly?

 3      Q.  If I said that intrinsic value is the value of

 4 an object not for what it can obtain but as an end in

 5 itself, is that consistent with your understanding of

 6 intrinsic value?

 7      A.  I don't know.  I haven't thought about this

 8 kind of thing for some time.  But I'm happy to work

 9 with your definition for the time being.

10      Q.  And instrumental value is the value of an

11 object not for its own intrinsic value but because it

12 can get you something else of intrinsic value; is that

13 consistent with your experience in the use of that

14 term?

15      A.  Yes, yes.

16      Q.  Would you agree that, giving someone a right

17 to redress grievances by petitioning his or her

18 government is an intrinsic value in a democratic

19 society, independent of whether he or she has any

20 grievances to petition?

21      A.  This is pretty far afield from what I have

22 been thinking about in connection with this case.

23 Could you give me more context?

24      Q.  No.  I'm asking at the general level -- as a

25 general principle, do you believe that the right to
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 1 petition one's government is an intrinsic value?

 2      A.  At a general level, yes.

 3      Q.  And that that is an intrinsic value whether or

 4 not you have any grievance to petition about, correct?

 5      A.  Yes.  Yes, I agree with that.

 6      Q.  And if someone has deprived a member of our

 7 society of knowledge of his or her right to petition

 8 the government, that's a harm to this intrinsic value,

 9 isn't it?

10      A.  Yes, but there's no evidence that that

11 happened in this case.  That doesn't have anything to

12 do with -- in fact, the fact that the provider

13 complaint rates went down is evidence that what you're

14 suggesting did not happen.

15      Q.  Separate question.  I want to just stay with

16 the answer to my question.

17          If someone has deprived a member of our

18 society of knowledge of his or her right to petition

19 government, that is a harm to this intrinsic value.

20 And I understand your answer to be yes; is that

21 correct?

22      A.  Yes, in general terms, I would agree with that

23 statement.

24      Q.  Okay.  Now, it's your opinion that harm from

25 the denial of the EOP notice at issue here, as you said
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 1 a moment ago, would be reflected in fewer justified

 2 complaints from providers before June 2007 when the

 3 notice was added, correct?

 4      A.  If there are -- if the failure to include the

 5 form language actually amounted to a deprivation of

 6 information, then, yes, it would have resulted in fewer

 7 justified complaints by providers before the language

 8 was included.

 9      Q.  And you have said that that is only relevant

10 if he or she has a justified complaint that he or she

11 would have otherwise filed but for knowledge of the

12 right to file the appeal, right?

13      MR. VELKEI:  Could you read that back?  I'm sorry.

14      THE COURT:  Yes.

15      MR. STRUMWASSER:  No, I'll do it again.

16      Q.  And you have said that the absence of an

17 appeal to the Department is only relevant in this area

18 if he or she -- if a provider has a justified complaint

19 that he or she would otherwise have filed but didn't

20 because of a lack of knowledge, correct?

21      A.  Yes.  And that's because, if a provider didn't

22 have a contested or justified claim, there would be no

23 reason for him or her to get in touch with the

24 Department regarding harm from a contested or justified

25 claim.



21058

 1      Q.  Well, you conflated "justified" and

 2 "contested."

 3          My question to you distilled to its essence is

 4 is there not a value in a provider being able to file

 5 an appeal, even if in the final analysis all he or she

 6 gets is assurance that in fact the insurance company

 7 treated them right?

 8      A.  Could you please read back the question.

 9          (Record read)

10      THE WITNESS:  If the provider had no contested or

11 denied claim, then he or she couldn't request that the

12 Department review the contested or denied claim.  So I

13 guess -- maybe I don't understand.  I don't know.

14      MR. STRUMWASSER:  Q.  Let me give it to you once

15 again.

16          A provider has a claim, submits it to

17 PacifiCare, gets back a denial, says "that doesn't look

18 right to me," and submits that denial to Department of

19 Insurance for review.  Are you with me?

20      A.  Yes.

21      Q.  And what he or she gets back is, "Thank you

22 for contacting the Department of Insurance.  We've

23 looked at it.  We've investigated it, and it turned out

24 your insurer was right."  You got that?

25      A.  Yes.
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 1      Q.  There's a value to that, right?

 2      A.  Yes.  But that conflicts with the condition

 3 that you imposed for your hypothetical because in this

 4 hypothetical, the provider had a denied claim.  And in

 5 the earlier hypothetical, we were working with a

 6 provider who had no contested or denied claims.

 7      Q.  I'm sorry if I -- we didn't connect on that.

 8 But we now have the question that I thought I'd asked

 9 and the answer.

10          Now, isn't it the case that, in your

11 before-and-after study that is identified in

12 Appendix C -- let's work off of Page 15 of 5622, your

13 slide show.

14      THE COURT:  Which page in his slide show?

15      MR. GEE:  15.

16      THE WITNESS:  I'm there whenever you're ready,

17 Mr. Strumwasser.

18      MR. STRUMWASSER:  Q.  Is it not the case that

19 appeals to the Department themselves went up in the

20 second period?

21      A.  Complaints to the Department went up in the

22 second period.  I don't know about appeals.  I know

23 about complaints.

24      Q.  What is the distinction between complaints and

25 appeals in your understanding?
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 1      A.  I don't know what an appeal is.

 2      Q.  The numbers on Page -- on Slide 15 correspond

 3 to the numbers on Slide 39, do they not -- although 39

 4 doesn't have a number, so we have to infer it from its

 5 position?

 6      A.  Yes.

 7      Q.  And so that shows that, in fact, the number of

 8 appeals or complaints, rather, during the period in

 9 which the EOBs were actually provided with this notice

10 went up as compared to the number before the notice,

11 correct?

12      A.  Yes.  But all of that increase and more was

13 complaints that the Department itself thought had no

14 associated violations.

15      Q.  Right.  And we'll get to that.  But I believe

16 you testified that there is value in the opportunity

17 for a provider to complain even at the end of the

18 day -- if at the end of the day the provider is told

19 that the insurer did nothing wrong.  Did I

20 misunderstand your testimony in that regard?

21      A.  Value for the provider to complain even if the

22 insurer at the end of the day did nothing wrong?  No, I

23 don't agree with that.  If I said that, then I

24 misspoke.

25      Q.  Okay.  So I gave you a hypothetical a few
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 1 minutes ago:  Provider submits a claim to PacifiCare,

 2 gets back a denial, complains about it to the

 3 Department; the Department writes back thanking him for

 4 contacting the Department and said, "We've looked at

 5 it, and it's turned out your insurer was right."

 6          And you said you had that.

 7          And I said there is value to that, right?

 8          And you said yes.

 9      A.  No, I apologize.  I misspoke.  If there is no

10 violation according to the Department's own assessment

11 associated with a complaint, then the fact that that

12 complaint wasn't made does not entail a loss of value.

13      Q.  Okay.  So you have provided the analysis in --

14 that is shown in Appendix C and on 15 and 39 of 5622.

15 And what you found was that the absolute number of

16 justified complaints went down after the notice went

17 into the EOPs, right?

18      A.  Yes.

19      Q.  And you identified one possible concern with a

20 comparison of those numbers was that the number of

21 PacifiCare members declined also over that period,

22 right?

23      A.  Yes.

24      Q.  And that was the only possible concern with

25 this analysis that you identified in your report,
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 1 correct?

 2      A.  That's the main concern that I had, yes.

 3 That's the key concern.

 4      Q.  What other concern did you identify in your

 5 report?

 6      A.  No other concern.

 7      Q.  So you controlled for that possible concern by

 8 recalculating the rate of complaints per thousand

 9 members, right?

10      A.  Yes.

11      Q.  And you found that, by that measure, the

12 number of justified complaints per member actually rose

13 after notices were included in the EOPs by an amount

14 that you assert was not statistically significant,

15 right?

16      A.  Yes.

17      Q.  And, in fact, there was about a 10 percent

18 difference between the before and the after.  The after

19 rate was 10 percent higher than the before rate,

20 correct?

21      A.  It was 7,000ths of a percentage point, yes,

22 which is 10 percent.  That's right.

23      Q.  10 percent higher after the notices went in

24 than before, correct?

25      A.  Yes.
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 1      Q.  Now, what was the population about which you

 2 made that observation, or what were the populations?

 3      A.  The populations of members?

 4      Q.  What were the populations from which you made

 5 this -- you report the statistics about the number of

 6 justified complaints per thousand members?

 7      A.  It was the number of justified provider

 8 complaints divided by the number of members in the

 9 relevant time periods according to PacifiCare's NAIC

10 filings.

11      Q.  Right.  And what sampling did you do from that

12 population?

13      A.  None.

14      Q.  And because there was no sampling done, there

15 was also no sampling error, was there?

16      A.  No, there is no sampling error.

17      Q.  You observed a 10 percent difference in the

18 variable of the before and after.  And your null

19 hypothesis was that the complaints in the two periods

20 were the same, which you know is not true.  The

21 complaints in the two periods were not the same,

22 correct?

23      A.  Right.  The hypothesis test is meant to

24 determine whether that difference could have occurred

25 by chance.  And the reason that it could have occurred
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 1 by chance is that the process by which complaints are

 2 made is a random process.

 3          We don't observe all determinants of it.  And

 4 so there is a possibility that a difference of such a

 5 small number could have occurred by chance.  And that

 6 was the intention of the hypothesis test.

 7      Q.  There is a chance that, had you replicated

 8 this experiment in a parallel universe, you could have

 9 gotten different results, correct?

10      A.  Or had it been replicated at a different time

11 period.

12      Q.  Right.  But what you know to a moral certainty

13 sitting here today is that the rate of complaints per

14 member or per thousand members was higher in the second

15 period than the first period.

16          And it was higher by 10 percent, not 10

17 percent plus or minus 3 percent for error.  It was

18 higher by 10 percent, correct?

19      A.  Yes.  It was higher.  But the -- that

20 difference was not statistically significant.

21      Q.  Dr. Kessler, isn't the calculation of

22 statistical significance of a measure taken from a 100

23 percent sample from a population a classic freshman

24 error in introductory statistics?

25      A.  No.
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 1      Q.  You think that's appropriate?

 2      A.  The reason it's appropriate is because, even

 3 though this wasn't a sample, to infer -- what you're

 4 trying to do is infer the truth about the underlying

 5 population of physician complaints, which we don't

 6 truly -- the underlying population of physician

 7 concerns, which we don't truly know.

 8          The complaints are a proxy for that.  So

 9 that's the justification for conducting the statistical

10 significance tests.

11      Q.  You're not interested in concerns.  You're

12 interested in complaints.  The question is, those who

13 had concerns were more of those guys complaining after

14 than before, correct?

15      A.  Yes.  But the way -- I think the way to think

16 about this is, if you have two big urns of balls, and

17 you draw a few balls from one and a few balls from the

18 other, and then you repeat that experiment many times,

19 the question is, if in any particular time you get a

20 different number, was that due to chance or was that

21 due to a difference in the underlying processes.

22      Q.  Right.  So I have a hypothetical for you.

23 I've got two urns, a hundred ping-pong balls in each.

24 In one, there's 50 red and 50 blue.  In the other,

25 there's 40 red and 60 blue.  Are you with me?
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 1      A.  Yes.

 2      Q.  And I draw 20 from each, calculate the

 3 percentage that are blue in each, and apply

 4 statistical -- and if it turns out that it indicates

 5 that the first urn had more blues than the second in

 6 the two samples, I can say that either the two urns

 7 contain a different number of red and blue balls, or

 8 not, using statistical significance, right?

 9      A.  Yes.

10      Q.  And that is an experiment, pulling 20 balls

11 out of each urn, that I could replicate several times.

12 And I would get a different proportion of red and blue

13 from each urn over time, right, in each trial?

14      A.  Yes.

15      Q.  Now same setup.  This time I'm going to empty

16 the urn and count the balls -- how many reds, how many

17 blues -- up to 100.  Then I'm going to empty the other

18 one -- how many reds, how many blues -- up to 100.

19          And I'm going to get 77 reds in one and 70

20 reds in the other.  Are you with me?

21      A.  70 reds in one --

22      Q.  Out of 100.  And 77 reds out of 100 in the

23 other.  Are you with me?

24      A.  Okay.

25      Q.  I have no doubt that in fact the number of red
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 1 balls in the first urn is larger than the number of red

 2 balls the in the second urn, do I?

 3      A.  Yes.

 4      Q.  Yes, I have no doubt?

 5      A.  Yes that's right.

 6      Q.  If I replicate that experiment counting all

 7 the balls, I'll get the same number every time, right?

 8      A.  Yes.

 9      Q.  So if Gallup reports a poll in which he says

10 that, in a hypothetical match-up between Obama and

11 Romney, Obama is up by three points, and he reports the

12 statistical significance or lack of significance,

13 that's because his sample may not be representative of

14 the population, right?

15      A.  No, it's because there may be error in the

16 sampling.  It's not that it's nonrepresentative.

17      Q.  The definition of "error" is it's not

18 representative of the full sample, right?  It's error

19 introduced by sampling, correct?

20      A.  Error is different than nonrepresentativeness.

21      Q.  Okay.  The point being that the sample mean

22 and the population mean might be different, correct?

23      A.  Yes.

24      Q.  There are a couple of us in this room who are

25 old enough to remember the Kennedy-Nixon election.
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 1 Kennedy won that by a 10th of a percentage point.

 2 There were Gallup polls ahead of time.  And they

 3 reported numbers and they reported significance.

 4          Have you ever seen anybody publish an analysis

 5 of whether the election outcome in which Kennedy got

 6 49.67 and Nixon got 69.51 -- have you ever seen anybody

 7 publish an analysis of whether that difference was

 8 statistically significant?

 9      A.  No, I haven't seen any analyses of the

10 Kennedy-Nixon election.

11      Q.  It would be incorrect to ask whether or not

12 the actual measured election outcome difference,

13 percentage for one versus percentage for another

14 candidate, whether that difference is statistically

15 significant, right?

16      A.  Yes.

17      Q.  Nevertheless, you have done a measurement of

18 the entire population, come out with -- the before and

19 after populations, rather, come out with a difference

20 of 10 percent in the variable you're measuring and

21 declared that not meaningful because it is not

22 statistically significant, correct?

23      A.  Yes.

24      Q.  Now, with respect to the IMR analysis, you

25 conducted a similar inquiry into the omission of IMR
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 1 language, correct?

 2      A.  Yes.

 3      Q.  There are a couple of differences in the

 4 methodology.  One was, instead of six months before and

 5 six months after, you did a year before and a year

 6 after, correct?

 7      MR. VELKEI:  Your Honor, I just want to note for

 8 the record, the reason the time period in Slide 15 is

 9 because the Department did not turn over the data

10 beyond December 15th, '07.  We'd requested it five

11 months ago and received it just last week.

12          So to be clear, if there's a difference in

13 methodology on that note, it's precisely because the

14 Department did not turn over the information as

15 requested.

16      MR. STRUMWASSER:  I'm sorry.  Is that an objection

17 or is that a suggested answer?

18      MR. VELKEI:  It's a note for the record to be

19 clear so that there isn't any confusion.

20      MR. STRUMWASSER:  It's not a note that needed to

21 be given before the witness's answer.

22      MR. VELKEI:  I disagree.

23      THE COURT:  All right.  I'm sorry.  Can you point

24 me to where it is?

25      MR. STRUMWASSER:  The IMR analysis?
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 1      THE COURT:  Yes.

 2      MR. STRUMWASSER:  Is Appendix C, the second page.

 3      THE COURT:  Okay.

 4      MR. STRUMWASSER:  You can see the two --

 5      THE COURT:  Yeah, the boxes.  Yes.

 6      MR. VELKEI:  Then, your Honor, it was on Slide 15

 7 that had the EOP analysis, and it was the time periods

 8 there.

 9      MR. STRUMWASSER:  Q.  So just to get an answer to

10 my question, Dr. Kessler, a year versus a year for the

11 IMR analysis; six months versus six months for the EOP

12 analysis, right?

13      A.  Yes.  I was able to reach both back before

14 June 15th and after June 15th by a year on the IMR

15 analysis because those data came from PacifiCare.

16          And I asked for a broader time period to get a

17 broader sense of it.  But I didn't have that

18 information in the analysis of the CDI complaint data.

19      Q.  You didn't normalize the IMR analysis for

20 membership change, did you?

21      A.  I didn't do that in my report.  I did do the

22 calculation.  I didn't bother to report it because the

23 decline in the number of IMRs was so great that the

24 decline in membership could not possibly have accounted

25 for the change.



21071

 1      MR. STRUMWASSER:  So, your Honor, here's where we

 2 are.  I could use another half hour or zero, depending

 3 on -- I mean, the next segment will take a half hour.

 4 I'm happy to do it.

 5      THE COURT:  Can we take a five-minute walking

 6 break?

 7      MR. STRUMWASSER:  Sure.  Thank you, your Honor.

 8          (Recess taken)

 9      THE COURT:  All right.  Go back on the record.

10          Go ahead.

11      MR. STRUMWASSER:  Thank you, your Honor.

12      Q.  Dr. Kessler, in conducting your analysis in

13 Appendix C, you normalized for the change over time to

14 membership numbers, right?

15      A.  With regard to the EOB and EOP analyses?

16      Q.  Right.

17      A.  Yes.

18      Q.  Was there any other variable that might have

19 varied over time that you thought you should have

20 controlled for?

21      A.  That's a good question.  I looked in the

22 record in connection with these analyses to see if

23 there were any other changes over this period that

24 jumped out at me that could have resulted in the change

25 in provider complaints or IMR filings.  And I couldn't
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 1 find any.

 2      MR. STRUMWASSER:  Okay.  I'm going to put on the

 3 board what I propose to mark as 1125, your Honor.

 4          (Department's Exhibit 1125 marked for

 5           identification)

 6      MR. STRUMWASSER:  Q.  I have a hypothetical for

 7 you, Dr. Kessler.  Hypothetical Life and Health

 8 Insurance Company has 199,743 members during the period

 9 12/16/06 to 6/15/07.  Are you with me?

10      A.  Yes.

11      Q.  And during that period, Hypothetical LHIC had

12 14 justified complaints to the Department, which I

13 think you will probably agree represents a rate of

14 justified complaints per 1,000 members of point 070?

15      A.  Yes.

16      Q.  So far nothing very new here.  But I have one

17 additional assumption for you.  And that is that

18 Hypothetical actually averaged 5 violations during this

19 period per member, or 5,000 violations per 1,000

20 members.  You understand that assumption?

21      A.  Violations --

22      Q.  Per 1,000 members.

23      A.  Of what?

24      Q.  Violations of the laws enforced by the

25 Department of Insurance, violations that were subject
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 1 to being reported to the Department of Insurance.

 2      A.  Violations of any Insurance Code Section?

 3      Q.  Any section for which a provider would have

 4 the right to complain to the Department of Insurance

 5 about the handling of a claim.

 6      A.  Okay.

 7      Q.  Then if it's 5,000 violations per 1,000

 8 members, then the total number of violations would be

 9 998,715 violations.  Are you with me?  That's just

10 members divided by 1,000 multiplied by 5,000.

11          Feel free --

12      A.  Okay.

13      Q.  Now I would like to you assume that, between

14 2006 and 2007 -- well, first of all, I'd like you to

15 assume that, in December of 2005, this company was

16 acquired by another company and that, in June of 2006,

17 it instituted a number of changes in operations that

18 led to some of the violations here, the 5,000 per 1,000

19 members.  Do you have that assumption in mind?

20      MR. VELKEI:  Would you mind writing that

21 assumption on the hypothetical, just so it's clear for

22 the record.

23      MR. STRUMWASSER:  Yeah.

24      MR. VELKEI:  You would mind?  Then I'm going to

25 object to it being entered into the record.
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 1      MR. STRUMWASSER:  We'll see where we go.  I think

 2 I'm going to have a real estate problem here.

 3      Q.  Are you with me on the assumption?

 4      A.  Okay.  Sure.

 5      Q.  Now I'd like to you assume that, between 2006

 6 and the first half of 2007, three things happened.

 7          And this is going to be -- first thing that

 8 happens is that the membership of this company is going

 9 to drop 29 percent to 142,302.

10          The second thing that's going happen is that

11 the company starts fixing some of the problems that led

12 to these violations.  Are you with me?

13      A.  Yes.

14      Q.  And that in fact, by June of 2007, this

15 company had managed to cut its violation rate in half

16 from 5,000 per 1,000 members to 2,500.  Are you with

17 me?  Minus 50 percent, a 50 percent reduction in

18 violation rate.  Okay?

19      A.  Yes.

20      Q.  From 5,000 per 1,000 members to 2500.

21      A.  Yes.

22      Q.  You may wish to confirm this, but if there

23 were 2500 violations per thousand members and now

24 142,302 members, that comes to 355,755 violations.

25 Does that look right to you?
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 1      A.  I don't know.  I haven't calculated it.  But

 2 I'll accept what you're saying, subject to --

 3      Q.  To check?

 4      A.  -- to confirming that it's true.

 5      Q.  Finally, I'd like you to assume that, during

 6 this six-month period, June 15, '07 to 12/15/07, that

 7 the Department of Insurance receives 11 justified

 8 complaints, which I should note is a drop of 21

 9 percent.  Are you still with me?

10      A.  Yes.

11      Q.  Now, the justified complaints per 1,000

12 members, you would agree, is point 077, right?

13      A.  Yes.

14      Q.  And if there were 11 justified complaints

15 in -- let me do this.  I omitted one of the

16 calculations.  You can see what my problem is here with

17 the real estate.

18          The justified complaints per 1,000 violations,

19 that is to say, 998,000 and some change divided by

20 1,000 divided into 14 complaints is point 014 by my

21 metric, which you should feel free to verify or take

22 subject to change -- subject to check, rather.

23      A.  Okay.

24      Q.  And that the same calculation for the second

25 period is point 031 justified complaints per 1,000
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 1 violations, again, subject to check, which means that

 2 the number of violations has now gone down 64 percent,

 3 and the number of justified complaints per 1,000

 4 violations has now -- I will tell you what I get --

 5 plus 121 percent.

 6          Now there's one other assumption I'd like to

 7 you make.

 8          And that is, during the first period

 9 Hypothetical Life and Health did not have a notice in

10 the EOPs regarding a person's right to file a complaint

11 with the Department.  And during the second period, it

12 did have such a notice.  Are you with me?

13      A.  I think so.

14      Q.  So essentially what we have is your Appendix C

15 analysis with the addition of an assumed

16 violations-per-1,000-members rate that was 5,000 in the

17 first period, 2500 or half as much the second period,

18 and then that just gives us immediately the total

19 violations and the justified complaints per 1,000

20 members.  Are you with me?

21      A.  Justified complaints per 1,000 violations.

22      Q.  Violations, thank you for the correction,

23 that's exactly right.

24      A.  I understand the calculation that you've made.

25      Q.  If this happened, that is to say, if these
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 1 were the numbers that you obtained in your analysis,

 2 which means of course you had to have a source of the

 3 information on the number of violations, per 1,000

 4 members, which I understand you don't have.

 5          But if that had happened, and the rate of

 6 justified complaints per 1,000 violations went up by

 7 121 percent, would you conclude that the notice

 8 provision in the EOB actually led to increased

 9 complaints, justified complaints?

10      A.  Not necessarily because there were other

11 things going on at this time that cut the other way as

12 well as the aspects of the hypothetical that you

13 highlighted.

14      Q.  Okay.  So if in fact there is no significant

15 increase, by your lights, then that's a reportable

16 result that you put in your Appendix C to support the

17 conclusion that there was no harm from omission of the

18 EOBs, right?

19      A.  Yes, that is the analysis I recorded in

20 Appendix C.

21      Q.  But if in fact the analysis shows that there

22 is a significant -- I don't mean statistically

23 significant because you know my position on that -- but

24 a meaningful increase in the complaint rate after the

25 notice went in, you don't think that is necessarily
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 1 supportive of the conclusion that the notices increased

 2 the complaint rate, the justified complaint rate?

 3      A.  No, because there were other things going on

 4 that went the other direction at this time.

 5      Q.  Dr. Kessler, there were other things that were

 6 going on for the same period that you studied, correct?

 7      A.  Yes, going in both directions.  Exactly.

 8      Q.  And that you don't account for and that did

 9 not interfere with your ability to draw an inference

10 from the data you did report, correct?

11      A.  Well, what I did was I put my finger on what I

12 thought was the most important concern that I could

13 control for, which was the decline in the number of

14 members.

15          That's -- you know, we knew that was going on.

16 And that's something that could certainly have led to a

17 decline in the number of provider -- justified provider

18 complaints.

19          There are other factors.  You've posed one in

20 the hypothetical.  Another factor is that this was a

21 new right as of January 1, 2006.  And so providers were

22 learning about that right over time, irrespective of

23 this notice.  So that may have led to an increase in

24 complaints over these periods.

25          And so I determined from my review of the
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 1 record that I wasn't able to, you know, reasonably

 2 quantify either kinds of concerns that you're raising

 3 or the kind of concern that I'm raising.  I focused on

 4 the -- what I thought was the most important concern,

 5 which was the decline in members, which I could

 6 quantify with NAIC data and did that.

 7      Q.  Dr. Kessler, you are aware, are you not, that

 8 by the beginning of 2007 the company knew that it was

 9 under increased scrutiny from Department of Insurance?

10      A.  The company knew it was under heavy scrutiny

11 from the Department of Insurance from well before that

12 time.

13      Q.  But did it not know that it was under even

14 more scrutiny in the early part of 2007?

15      A.  I don't -- I don't know what the -- yeah, I

16 don't know.

17      Q.  Are you aware that, in the spring of 2007, the

18 company claimed to be making progress on a number of

19 corrective action plans to correct violations that had

20 been identified from providers and consumers and

21 others?

22      MR. VELKEI:  I don't remember violations -- just

23 to make the record clear, your Honor.  There have been

24 no violations.

25      THE COURT:  Do you have an objection?
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 1      MR. VELKEI:  Yes.

 2      THE COURT:  What's the objection?

 3      MR. VELKEI:  Misstates the record, assumes facts

 4 not in evidence.

 5      THE COURT:  Can you repeat the question?

 6          (Record read)

 7      THE COURT:  I'll allow it.

 8      THE WITNESS:  My understanding is that the company

 9 was taking actions starting early in 2007, even before

10 the spring.  And so that's why in my analysis I thought

11 that that was not a key factor to control for because

12 it appeared to be true over this entire period.

13      MR. STRUMWASSER:  Q.  Let's say it was true over

14 the entire period.  If those steps were efficacious

15 over the entire period, the violation rate would be

16 going down, wouldn't it?

17      A.  No.  What I'm saying is I thought that it --

18 that these steps were occurring both in the before and

19 in the after period.  And so I concluded that -- I

20 didn't see anything that jumped out at me that would

21 lead me to be concerned that it would bias this

22 analysis.

23      Q.  What was your understanding about the

24 effectiveness of the measures that were taking place in

25 the early period?  Were they or were they not
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 1 effective?

 2      A.  I don't know.

 3      Q.  If they were effective, then that alone would

 4 reduce the rate some, correct, the rate of violations?

 5      MR. VELKEI:  Calls for speculation.

 6      THE COURT:  Overruled.

 7      THE WITNESS:  If they were effective, it would

 8 reduce the rate both in the before period and in the

 9 after period, yes.

10      MR. STRUMWASSER:  Q.  And if they were also

11 engaged in additional further corrective actions in the

12 after period, you would expect -- do you have any

13 assumption about whether those were efficacious?

14      A.  Additional corrective action -- so I'm -- I'm

15 sorry.  Let me -- are you asking me to assume for

16 purposes of your hypothetical that the company had

17 engaged in either more corrective actions or more

18 effective corrective actions in the later period?

19      Q.  No.  I'm asking you, first of all, if you are

20 aware that they were engaged in corrective action plans

21 in the earlier period.  Have you got that question in

22 mind?

23      A.  Yes.

24      Q.  What is your understanding?

25      A.  Yes.
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 1      Q.  And I'm now asking you -- and do you have an

 2 opinion as to whether or not -- or an assumption as to

 3 whether or not those corrective action plans in the

 4 earlier period were effective to reduce the violation

 5 rate?

 6      A.  I have no reason to assume or believe that the

 7 corrective actions taken by the company were more or

 8 less effective in either of these six-month periods.

 9      Q.  Not my question.  Listen to the question.

10          Do you have any understanding as to whether or

11 not the measures taken in the first period were

12 effective to reduce violations?

13      A.  I don't know.

14      Q.  You don't know.  And you have no assumption

15 going in?

16      A.  Is the question is -- I'm sorry.

17          Could you please read the question?

18          (Record read)

19      THE WITNESS:  I assumed that the measures taken in

20 the before period and in the after period were equally

21 effective.  Or to the extent that they weren't, that

22 any greater effectiveness in the later period was

23 balanced out by other factors that I also did not

24 observe or account for.

25      MR. STRUMWASSER:  Q.  So let's just be clear here.
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 1 If there was in fact five violations per member in the

 2 first period, and the company engaged in corrective

 3 actions during the first period, you would expect the

 4 number of violations to be something less than five per

 5 member, right?

 6      A.  Violations per member?  Company --

 7      THE COURT:  Did you mean five violations per

 8 member?  I don't think so.

 9      MR. STRUMWASSER:  It doesn't matter I could have

10 it five, five tenths.  That number happens to be the

11 number of violations in the case.  But that's a

12 different -- you know, I just -- you could divide both

13 those numbers by a thousand and be done with it and

14 have the same result.  Any scaling of those numbers is

15 fine.

16      MR. VELKEI:  Your Honor, it's past 4:00 o'clock.

17 Could we just kind of wrap up this line of questions?

18      MR. STRUMWASSER:  Working on it.

19      THE COURT:  Sure.

20      THE WITNESS:  I'm sorry.  Could you read the

21 question please?

22      THE COURT:  Why don't you restate it.

23      MR. STRUMWASSER:  Sure.

24      Q.  If in fact the number of violations in the

25 first period -- at the beginning of the first period
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 1 was five per member, you would expect a corrective

 2 action plan to reduce the number of violations over

 3 time, would you not?

 4      A.  Yes.

 5      Q.  So if they had an effective corrective action

 6 plan in the first period, the number at the end of the

 7 first period would be lower than the number at the

 8 beginning of the first period, right?

 9      A.  Assuming that they didn't also have one

10 operational before the start of the first period, yes.

11      Q.  Okay.  And now, if, at the beginning of the

12 second period, they had a violations-per-member rate

13 which is less than five because it has the benefit of

14 the prior period's corrective action, but they're still

15 doing corrective actions, you would expect the

16 violation rate at the end of that second period to be

17 still lower than at the beginning of that period,

18 wouldn't you?

19      A.  You mean -- it would depend on how the

20 violations are generated and what the corrective

21 actions were.  I just would need to know more facts to

22 be able to --

23      Q.  All right.  Now I'm just going to give you a

24 summary question, and we'll get out of here.

25          I want you to assume the following, that by
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 1 the beginning of 2007, the company knew it was under

 2 increased scrutiny by Department of Insurance, a

 3 greater degree of scrutiny than it had understood

 4 itself to be under at the same time in 2006, that by

 5 the spring of 2007, the company claims to be engaged in

 6 root cause analyses of violations that had been

 7 detected, that by the spring of 2007 the company

 8 claimed to be making progress on a number of corrective

 9 action programs, and that in the first half of 2007,

10 the company learned that CDI was going to conduct a

11 targeted market conduct exam in the summer of 2007.

12          Do you need me to give you any of those back,

13 or do you have them?

14      A.  No, I'm taking notes.  I have them.

15      Q.  Then my question to you, Dr. Kessler, is on

16 the basis of those assumptions, would you expect a

17 declining rate of violations per member from the end of

18 2006 to the end of 2007?

19      MR. VELKEI:  Asked and answered.

20      THE COURT:  Overruled.

21      THE WITNESS:  I mean, I just don't know.  I just

22 don't know, given the other things that were happening

23 at the time, whether the hypothetical you posed would

24 have led to a decline in number of violations.

25      MR. STRUMWASSER:  Q.  What are the things that
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 1 were going on then that were likely to increase the

 2 number of violations?

 3      MR. VELKEI:  Your Honor, this was promised to be

 4 the last question.  It's 4:10.

 5      THE COURT:  I'll allow it.

 6      MR. STRUMWASSER:  It's a follow-up.

 7      THE WITNESS:  I'm sorry.  Could you repeat the

 8 question?

 9          (Record read)

10      MR. VELKEI:  Objection, vague.

11      THE COURT:  I think it's a response to his

12 response.

13      MR. VELKEI:  Although, your Honor, the witness

14 talked about a decline in the number.  And the

15 questioner is talking about an increase in the number.

16 So he doesn't seem to be following up on the witness's

17 answer.  He's kind of taking it in a different

18 direction.

19      THE COURT:  Do you have the question in mind?

20      THE WITNESS:  Yeah.  I'm trying to -- what I'm

21 trying to do is assimilate all the moving parts that

22 I'm aware of in this case.

23          And just sitting here, I -- it was over this

24 period that there was a lot of provider unhappiness.

25 And, you know, whether there were other things going on
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 1 that may have led to a greater number of violations, I

 2 just can't remember sitting here.

 3      MR. STRUMWASSER:  Q.  Is it your belief that

 4 provider unhappiness leads to violations in claim

 5 handling?

 6      A.  No, no, certainly not.

 7      MR. STRUMWASSER:  That's it.

 8          Thank you, your Honor.

 9          Thank you, Dr. Kessler.  See you tomorrow.

10      THE COURT:  9:30.

11          (Whereupon, the proceedings recessed

12           at 4:07 o'clock p.m.)

13
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 1 Thursday, September 1, 2011          9:43 o'clock a.m.

 2                         ---o0o---

 3                   P R O C E E D I N G S

 4      THE COURT:  We'll go on the record.  This is on

 5 the record before the Insurance Commissioner of the

 6 State of California in the matter of PacifiCare Life

 7 and Health Insurance Company.  This is OAH Case No.

 8 2009061395, Agency No. UPA 2007-00004.  Today's date is

 9 September 1st, 2011.

10          Counsel are present.  Respondent is present

11 the person of Mr. Toda.  And we're cross-examining

12 Dr. Kessler.

13                  DANIEL KESSLER, Ph.D.,

14          called as a witness by the Respondent,

15          having been previously duly sworn, was

16          examined and testified further as

17          hereinafter set forth:

18      MR. STRUMWASSER:  Thank you, your Honor.

19      CROSS-EXAMINATION BY MR. STRUMWASSER (resumed)

20      MR. STRUMWASSER:  Q.  Good morning, Dr. Kessler.

21 You've been put forward as an expert on the subject of

22 deterrence, correct?

23      A.  Yes.

24      Q.  And I understand you're a lawyer as well as an

25 economist, right?
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 1      A.  Yes.

 2      Q.  Do you consider yourself an expert on both the

 3 economics and the legal aspects of deterrence?

 4      A.  I consider myself an expert on the economic

 5 theory of deterrence.  I don't understand what the

 6 legal aspects of deterrence are.

 7      Q.  Are you familiar with -- well, let's start

 8 with is there a law, is there a body of law on

 9 deterrence?

10      A.  I don't know.

11      Q.  So it's fair to say, if there is, you're not

12 familiar with it?

13      A.  I guess I don't understand the question.  I

14 mean, there's tort law; there's criminal law; there's

15 contract law.  I'm not -- I've not heard the term

16 "deterrence law" used before.

17      Q.  Are you familiar with the -- with those legal

18 principles that affect the success or failure of the

19 law as a deterrent?

20      MR. VELKEI:  Could you read that back?

21          (Record read)

22      MR. VELKEI:  Objection, vague.

23      THE COURT:  It's broad, but I'll allow it.

24      THE WITNESS:  I'm -- I'm sorry.  I just don't

25 understand what you're asking.
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 1      MR. STRUMWASSER:  Q.  Deterrence is one of the

 2 goals of tort law, right?

 3      A.  Yes.

 4      Q.  Is there a body -- maybe a sub-body of law

 5 within the realm of tort law that concerns the

 6 deterrent effects of tort law?

 7      A.  I don't know.  I've never heard it described

 8 that way.

 9      Q.  Do you consider yourself an expert on

10 insurance regulation?

11      A.  I consider myself an expert on the economic

12 principles of insurance regulation.

13      Q.  You are aware there is a body of law on

14 insurance regulation, right?

15      A.  Yes.

16      Q.  Are you familiar with any aspect of that body

17 of law?

18      A.  Yes, but I do not consider myself an expert on

19 California insurance regulation in particular.

20      Q.  Do you consider yourself an expert on any

21 state or federal laws regarding regulating the

22 processing of health insurance claims?

23      A.  No.  I do not consider myself an expert on the

24 interpretation of state and federal laws regarding the

25 processing of insurance claims.
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 1      Q.  My question was "state or federal," and you

 2 said "state and federal."  May I assume neither state

 3 nor federal?

 4      A.  Yes.  I do not consider myself an expert on

 5 the interpretation of either state or -- the

 6 interpretation of either state or federal laws

 7 governing the processing of insurance claims.

 8      Q.  Have you ever held any positions in which you

 9 had responsibility for regulating any industries in

10 California?

11      A.  No.

12      Q.  Have you ever had any position which you had

13 any regulatory duties in any state?

14      A.  No.

15      Q.  So you're experience with regulation is solely

16 within the academic -- your academic work, correct?

17      A.  No.

18      Q.  What else besides your academic work?

19      A.  I've worked with both state and federal

20 regulators on several occasions regarding issues --

21 regarding health insurance issues.

22      Q.  Have you ever worked with the Department of

23 Insurance in California?

24      A.  No.

25      Q.  What do you mean by "worked with"?
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 1      A.  Let me give you an example.

 2          In 2005, I wrote a paper with

 3 Mark McClellan -- who was then the director of the

 4 Center for Medicare and Medicaid Services -- entitled

 5 "Detecting Medicare Abuse."

 6          Mark and I were colleagues originally at

 7 Stanford.  And he was very interested in the problem of

 8 abusive billings to Medicare.  So we wrote a paper

 9 about that.

10          And I also proceeded to work with the U.S. --

11 I think it was then called the General Accounting

12 Office now called the Government Accountability Office.

13 We had a couple seminars and some meetings where we

14 discussed the issue of abuse of Medicare billings and

15 what the federal agencies might do to reduce them.

16      Q.  When I referred to "academic activities," I

17 meant to include your research.

18          Other than writing articles about insurance

19 regulation, you have never actually had any experience

20 with the implementation -- the implementation of

21 regulatory programs, correct?

22      A.  I've never been employed implementing

23 regulations, but I've had, for example, the experience

24 that I mentioned with the U.S. GAO.  I've worked with

25 the Congressional Budget Office extensively on scoring
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 1 health insurance bills and on interpretation of

 2 regulations for purposes of budgetary and health policy

 3 matters.

 4      Q.  Do you consider CBO to be a regulatory body?

 5      A.  No.

 6      Q.  Do you consider GAO to be a regulatory body?

 7      A.  More so than CBO, my recollection of GAO was

 8 that they have investigatory powers, although I don't

 9 know sitting here -- I mean, I can't recall all the

10 details of that.

11      Q.  They're a branch of the Congress, right?

12      A.  I don't remember.

13      Q.  Their investigative powers are limited to

14 issuance of subpoenas in the pursuit of studies and

15 audits and analyses, right?

16      A.  I don't know.

17      Q.  Do you know a single company that is regulated

18 by GAO?

19      A.  I don't know.

20      Q.  That's a no?

21      A.  No, that's I don't know.

22      Q.  You don't know whether you know whether

23 there's a single company?

24      A.  I don't know whether there's a single company.

25      Q.  Thank you.  Have you ever held any positions,
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 1 that is to say, been employed in a position in which

 2 you were being, as a part of your duties, required to

 3 apply deterrence theory in real-life situations?

 4      A.  That's a good question, ever been employed.

 5 I've never had a job as a regulator.  I've worked with

 6 companies, but it's a -- it's hard to know if -- I

 7 can't offhand think of an example where I was applying

 8 deterrence theory for a particular company.

 9      Q.  Certainly nothing where you were applying a

10 deterrence theory for a regulator who was being called

11 upon to deter or not deter some conduct, right?

12      A.  Well, the work I did with Mark in the U.S. GAO

13 was exactly that, was exactly the application of

14 deterrence theory to reduce abusive Medicare billings.

15      Q.  I understand you wrote an article about

16 deterrence theory and Medicare billings.  I'm asking

17 whether you were called upon in any real-life

18 situations to apply deterrence theory to an insurance

19 company, to any other regulated entity.

20      A.  Yes.  In my preparation of that paper, I

21 worked with Mark, who was the administrator of CMS.

22 And in our discussions, we talked about application of

23 deterrence theory to the problem of abusive Medicare

24 billings.

25      Q.  Were you paid by CMS for that?



21099

 1      A.  No.

 2      Q.  You were not employed or an independent

 3 contractor to CMS.  This was in the course of your

 4 academic pursuits, right?

 5      A.  It was in the course of my policy work, which

 6 was part of my job.

 7      Q.  Now, I notice in your resume in Appendix A,

 8 you have listed your academic positions but no other

 9 employment positions.  Does Appendix A list all of your

10 employment since you got your Ph.D.?

11      A.  It lists my -- I've never been employed

12 outside of consulting arrangements or outside of these

13 academic positions.

14      Q.  When were you first contacted by PacifiCare to

15 work on this matter?

16      A.  I believe it was November of 2009.

17      Q.  What were you asked to do?

18      A.  I was asked to do the scope of my assignment

19 that I've presented here to the Court.

20      Q.  Are you providing your services under a

21 different contract?

22      A.  Yes.

23      Q.  With you personally or with some entity that

24 has your services at its disposal?

25      A.  With me personally.
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 1      Q.  Do you have any colleagues, research

 2 assistants, staff that are working on this matter with

 3 you?

 4      A.  I was supported in the preparation of my

 5 testimony by consulting companies hired by PacifiCare.

 6 They provided me with research support.

 7      Q.  Which consulting companies were they?

 8      A.  Cornerstone and Navigant.

 9      Q.  Who in Cornerstone supported your work?

10      A.  Brad Johnson, who is a principal at

11 Cornerstone.

12      Q.  Anybody else?

13      A.  There were a couple of research assistants,

14 but I don't recall their names.

15      Q.  Did Cornerstone bill through you or directly?

16      A.  Cornerstone doesn't bill through me.  I don't

17 know who they bill -- I don't know what their

18 arrangement is.

19      Q.  What are Brad Johnson's areas of

20 specialization -- let me rephrase that.

21          What is his expertise?

22      A.  I don't know Brad's CV sitting here.  Brad is

23 a principal at Cornerstone who works on health policy

24 issues at that company.

25      Q.  What does Cornerstone do?
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 1      A.  Cornerstone is a litigation support firm.

 2      Q.  Who at Navigant did you work with?

 3      A.  Todd Menenberg.

 4      Q.  Could you spell that for us?

 5      A.  M-E-N-E-N-B-E-R-G, but I'm not certain of the

 6 spelling.

 7      Q.  Anybody else at Navigant you worked with?

 8      A.  He was the principal, but I don't know of --

 9 there were a couple of research assistants, and I can't

10 recall their names.

11      Q.  What's Mr. Menenberg's area of expertise?

12      A.  He also is a consultant who works on health

13 policy, but I don't know his CV sitting here.

14      Q.  And, again, Navigant did not bill through you?

15      A.  No.

16      Q.  What were you provided?  What information and

17 documents were you provided by Cornerstone in the

18 course of your work for this case?

19      A.  They didn't provide any documents.  The

20 documents all came from the case.  They -- at my

21 direction, they helped me with some of the analysis

22 underlying my report.

23      Q.  What kind of analysis?

24      A.  For example, the analysis of the CDI complaint

25 database.
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 1      Q.  That was done by Cornerstone?

 2      A.  No.

 3      Q.  How did they help you with it?

 4      A.  When the Department turned over the complaint

 5 database files, I was not able to read them.  They were

 6 in some kind of strange format.

 7          But the Cornerstone people have expertise in

 8 deciphering files like that, and so they put them into

 9 a format that I was able to read on my own computer and

10 analyze.

11      Q.  Access?  Is that the format that they came in?

12      A.  I don't know.

13      Q.  Any other support that you got from

14 Cornerstone?

15      A.  I spoke with Mr. Johnson about my analysis.

16 He served as a sounding board to validate that it was

17 reasonable and that those were the principal areas.

18      Q.  Take a look at Roman i, your table of contents

19 of your report, Exhibit 5621.

20          Which Roman numeral sections did you discuss

21 with Mr. Johnson as a sounding board?

22      MR. VELKEI:  Your Honor, I'm going to object.  As

23 Dr. Kessler testified, this calls for privileged

24 communications.  The understanding of the stipulation

25 is communications related to drafts of this engagement
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 1 are not subject to inquiry.

 2          And to the extent there are specific pieces of

 3 information that Dr. Kessler relied upon, he produced

 4 them.  This was -- as Dr. Kessler testified, this was a

 5 firm that was retained by us, not Dr. Kessler.  And so

 6 communications he had about the report or the draft

 7 report are not fair game in this inquiry.

 8      MR. STRUMWASSER:  I actually think Mr. Velkei may

 9 have a better objection than he made here, which is, if

10 in fact the Cornerstone is treated as an arm of the

11 lawyer, it's not a question of the draft.  It's also

12 true that the communications between the lawyer and the

13 consultant are not to be revealed.  And we wouldn't

14 want to intrude on that.

15          So let me ask a preliminary question and find

16 out.

17      THE COURT:  All right.

18      MR. VELKEI:  Just for purposes of having it in

19 mind, your Honor, the stipulation specifically says,

20 "Parties agree that drafts of the report as well as

21 communications with counsel or third party vendors

22 engaged by counsel shall be protected as the work

23 product of counsel and shall not be produced."

24      MR. STRUMWASSER:  Q.  Dr. Kessler, did you select

25 Cornerstone or did counsel for PacifiCare select -- or
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 1 did someone other than you select Cornerstone?

 2      A.  Someone other than me selected them.

 3      Q.  Same for Navigant?

 4      A.  Yes.  Someone other than me selected Navigant.

 5      Q.  Dr. Kessler, are you being compensated here on

 6 an hourly basis?

 7      A.  Yes.

 8      Q.  What is your hourly rate or rates under that

 9 agreement?

10      A.  $650 an hour.

11      Q.  For all of your services?

12      A.  Yes.

13      Q.  Is there anybody else who is being compensated

14 under your agreement with PacifiCare?

15      A.  No.

16      Q.  How many hours, roughly, have you incurred in

17 the performance of that contract to date?

18      A.  I don't know.

19      Q.  More than 100?

20      A.  Yes.

21      Q.  More than 200?

22      A.  Probably.

23      Q.  More than 300?

24      A.  I don't know.

25      Q.  How much time do you estimate you spent
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 1 preparing the report?

 2      A.  Gosh, more than 100 hours.

 3      Q.  Does your agreement with PacifiCare have any

 4 cap in terms of hours or dollars?

 5      MR. VELKEI:  Calls for privileged communication.

 6      MR. STRUMWASSER:  I think the contract with -- I

 7 mean, we have both asked questions, I believe, about

 8 the contracts.

 9      MR. VELKEI:  I've asked no questions about the

10 contracts.  And this calls for a communication with

11 regard to something other than the product which is

12 before the Court.

13      THE COURT:  I'm sorry.  Read it back.

14          (Record read)

15      THE COURT:  I'm going to sustain the objection.  I

16 don't care.

17      MR. STRUMWASSER:  Q.  You also state on your

18 resume, Dr. Kessler, that you've been a senior fellow

19 at the Hoover Institution since 2006, right?

20      A.  Yes.

21      Q.  And the Hoover Institution has as one of its

22 stated missions to limit government intrusion into the

23 lives of individuals, correct?

24      A.  I don't know.

25      Q.  You don't know?
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 1      A.  I don't know.

 2      MR. STRUMWASSER:  Our next in order, your Honor.

 3      THE COURT:  So we have a board --

 4      MR. STRUMWASSER:  I'm going to distribute that in

 5 a second,

 6      THE COURT:  So this is 1126.

 7          (Department's Exhibit 1126 marked for

 8           identification)

 9      MR. STRUMWASSER:  And while Dr. Kessler is looking

10 at that, let me distribute the reduced copies of 1125,

11 the calculations that were done yesterday afternoon.

12      THE COURT:  Thank you.

13      MR. VELKEI:  Your Honor, I just want to note our

14 objection that this 1125 does not include all the

15 assumptions that went into his hypothetical.

16      THE COURT:  It goes along with whatever is on the

17 record.

18      MR. STRUMWASSER:  Q.  Dr. Kessler, have you seen

19 1126 before?

20      A.  Is this 1126, this printout?

21      THE COURT:  Yes.

22      MR. STRUMWASSER:  Yes.

23      Q.  We recommend putting the numbers on as I

24 distribute them.

25      A.  I have, but I didn't remember the language.
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 1      Q.  You see the reference to the Institution

 2 seeking to secure, among other things -- seeking to

 3 limit government intrusion into the lives of

 4 individuals, right?

 5      A.  I see the language.

 6      Q.  And you have in fact yourself written papers

 7 calling for the deregulation of insurance markets,

 8 haven't you?

 9      A.  Well, I've written a lot of papers on the

10 regulation of insurance markets, sometimes calling for

11 deregulation, sometimes calling for additional

12 regulation.  It depends.

13      Q.  Additional regulation by the state?

14      A.  Additional regulation by the state or federal

15 governments, yes.

16      Q.  Setting aside places where you've recommended

17 additional regulation by the federal government to

18 replace state regulation, can you identify any

19 circumstances where you've called for increased

20 regulation?

21      A.  Yes.  For example, I've been -- I've

22 enthusiastically supported the regulation requiring the

23 posting of prices that we have here in California.

24      Q.  Prices for?

25      A.  Hospital services.
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 1      Q.  Have you ever advocated increased state

 2 regulation by state insurance regulators?

 3      A.  I'm trying to think back over the thousands of

 4 pages that I've written to remember what I've said

 5 about state regulation of insurance at all.  And I just

 6 don't remember.

 7      Q.  You don't recall having specifically written,

 8 well before this case, that state regulation and

 9 regulatory actions have driven up the cost of insurance

10 significantly?

11      A.  If you showed me the document, it might help.

12 But I don't remember it just sitting here.

13      Q.  Do you, sitting here today, believe that state

14 mandates are a large cause -- are a cause of the large

15 percentage of uninsured people?

16      MR. VELKEI:  Objection, vague.

17      MR. STRUMWASSER:  Uninsured by health insurance.

18      THE WITNESS:  Could you be more specific about

19 what you mean by "mandates"?  I don't -- I can't answer

20 without more specificity.

21      MR. STRUMWASSER:  Q.  Do you ever recall urging

22 legislation that would free insurers from costly state

23 benefit mandates and regulation?

24      A.  Oh, yes.  I recall writing that.  That was

25 referring to mandated insurance benefits, which have
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 1 driven up the cost of insurance and thereby led to

 2 higher rates of uninsurance.

 3      Q.  So aside from state insurance mandates, have

 4 you ever in any of your writing concluded that state

 5 insurance regulation drives up the cost of insurance?

 6      A.  Aside from benefits mandates in particular, I

 7 don't recall having concluded that other sorts of

 8 insurance regulation drives up the cost of insurance.

 9          But of course, if you showed me a document, I

10 could be more helpful.

11      Q.  You're being plenty helpful now.

12          Do you recall ever saying in any of your

13 writings that state insurance regulation of claims

14 processing was driving up the cost of health insurance?

15      A.  No, I don't recall saying that.

16      MR. STRUMWASSER:  1127?

17      THE COURT:  Yes.

18          (Department's Exhibit 1127 marked for

19           identification)

20      MR. STRUMWASSER:  1127 is an article in which you

21 were the third listed author entitled, "Healthy,

22 Wealthy, and Wise.  Five Steps to a Better Healthcare

23 System."

24          You recognize this article, right?

25      A.  It's a book.  But yes, I recognize it.
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 1      Q.  That's right.  This is -- the Healthy,

 2 Wealthy, and Wise, that is a book that you coauthored,

 3 right?

 4      A.  Yes.

 5      Q.  And this excerpt contains the table of

 6 contents and the first 49 pages of the book, right?

 7          Actually, it's excerpts from the book.  I

 8 don't want to represent that it's -- the pages are

 9 numbered.

10      A.  Yes.  It's missing a bunch of pages.

11      Q.  So turn please to page numbered 44.  In the

12 middle of the page, there's a paragraph that starts,

13 "States' mandated benefits and regulatory actions drive

14 up the cost of insurance significantly."  Do you see

15 that?

16      A.  Yes.

17      Q.  And the last part of the last sentence in that

18 paragraph says, "One study estimates about 25 percent

19 of the people who are without health insurance are

20 uninsured because of the cost of state mandates alone."

21 Do you see that?

22      A.  Yes.

23      Q.  And am I correct then that what you're saying

24 is that that pertains to state mandates of coverage?

25 Right?
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 1      A.  That pertains to what's known as state

 2 benefits mandates.  So a benefits mandate is a

 3 requirement, for example, that all insurance in the

 4 state cover invitro fertilization.  That's one example

 5 of typical benefits mandate.

 6          And the sentence here citing, I forget who

 7 wrote that paper but -- yeah, I forget who wrote the

 8 paper.  But the finding of that paper was that about a

 9 quarter of people who don't have insurance are

10 uninsured because the cost of those benefits mandates

11 made it harder for them to afford coverage.

12          But that sentence begins with the

13 qualification which I agree with, since I wrote it,

14 that there's considerable uncertainty about the precise

15 magnitude of the effect.

16      Q.  So in the first paragraph that I mentioned of

17 this -- the first sentence of this paragraph, you say,

18 "States' mandated benefits and regulatory actions drive

19 up the cost of insurance significantly."  What are you

20 talking about other than mandated benefits?

21      A.  I'm talking about regulatory actions related

22 to mandated benefits.

23      Q.  On Page 45, first full paragraph, you say

24 that, "Heavy state regulation, with an exception for

25 firms that self-insure, has been particularly damaging
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 1 to the small group market and the market for individual

 2 insurance."

 3          May I correctly infer that, when you say

 4 "heavy state regulation," you're talking again about

 5 state mandated benefits?

 6      A.  Yes, that's what these paragraphs seem to be

 7 talking about.

 8      Q.  On the bottom of the next page and continuing

 9 up on the top of 46, you propose two sets of reforms.

10 "First, allow insurers to offer plans on a nationwide

11 basis, free from costly state benefit mandates and

12 regulation."

13          Are we to read the words "and regulation" to

14 pertain solely to regulation that pertains to state

15 benefit mandates?

16      A.  Yes.  If you read on in the chapter -- of

17 course, not having the book in front of me, it's hard

18 for me to remember exactly what I wrote.  But we talk

19 explicitly about the need to preserve states' ability

20 to have market conduct regulations.  So --

21      Q.  In fact --

22      A.  I'm sorry.  May I finish?

23      Q.  Please.

24      A.  So when we talk about the "free from costly

25 state benefits mandates and regulation," that --
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 1 actually, later in the book we explicitly talk about

 2 the importance of preserving states' ability to

 3 regulate market conduct.

 4      Q.  Actually, later in the same page, right?

 5      A.  Oh, is it?

 6      Q.  In the, "Federally certified health-insurance"

 7 paragraph, you say that they would be -- that insurance

 8 companies would be required to meet.  "In addition,

 9 states could conduct" -- "continue to supervise

10 day-to-day market conduct," right?

11      A.  Yes.

12      Q.  So is it fair to read that to say, then, that

13 you do not find in this document, in this -- you did

14 not find in the course of writing this book that market

15 conduct regulation was driving up the cost of health

16 insurance?

17      A.  Yes.

18          Actually, can I respond more fully to --

19      THE COURT:  You can always explain your answer.

20      MR. STRUMWASSER:  Sure.

21      THE WITNESS:  Thank you.

22          Yes, I didn't conclude that market conduct

23 regulation in general was driving up the cost of

24 insurance.  But when I wrote this book, I had no idea

25 about the kinds of things, like this matter, that seem
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 1 to be more extreme than the market conduct regulation

 2 that I had reviewed prior to becoming involved in it.

 3      MR. STRUMWASSER:  Q.  Neither in this book, nor in

 4 any other published work that you have done, have you

 5 ever asserted that market conduct regulation by states

 6 is driving up the cost of healthcare, correct?

 7      A.  That's correct.

 8      Q.  In fact, nowhere in your body of work do you

 9 even suggest that it could, do you?

10      A.  No, I'm not sure that's true.  I mean, to the

11 extent that states engage in market conduct regulation

12 that leads to costs far in excess of the harm that

13 market conduct violations may cause, that would

14 absolutely drive up the cost of healthcare.

15      Q.  Dr. Kessler, I understand that is your opinion

16 you've expressed here.  I asked you whether in your

17 body of published work you have ever said that state

18 market conduct regulation could drive up the cost of

19 health insurance?

20      A.  I don't know.  I just don't know.

21      Q.  Sitting here today, you cannot identify any of

22 your works that have that statement?

23      A.  I just don't know.

24      Q.  On Pages -- well, on Page 5 of your report,

25 you criticize Dr. Zaretsky's discussion of harm, on
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 1 Page 16 to 18 of his report, as general and

 2 speculative, anecdotal and non-specific, right?

 3      A.  Yes.

 4      Q.  And you further criticize Dr. Zaretsky for

 5 failing to attach a dollar amount to the harm that he

 6 is discussing, correct?

 7      A.  Yes.

 8      Q.  Is it your opinion that a penalty may only be

 9 imposed in this case if the Department can identify

10 each and every person who was harmed by the violations?

11      MR. VELKEI:  I'm going to object to the extent it

12 calls for a legal conclusion, your Honor.

13      THE COURT:  Overruled.

14      THE WITNESS:  Could you read back the question

15 please?

16          (Record read)

17      THE WITNESS:  No.

18      MR. STRUMWASSER:  Q.  Is it your opinion that a

19 penalty may be imposed only if the Department can

20 quantify each and every harm that resulted from the

21 violations?

22      A.  No.  But I would want to see some attempt of

23 quantification of some of the harm, which I have not

24 been able to find in the Department's expert report or

25 otherwise.
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 1      Q.  Let's say that Dr. Zaretsky had attempted to

 2 quantify and had to your satisfaction quantified the

 3 harm from one of the six categories on your table on

 4 Page 5, Figure 1.  Would that satisfy your need to

 5 quantify some of the harm?

 6      MR. VELKEI:  Objection, vague.

 7      THE COURT:  Did you understand the question?

 8      THE WITNESS:  Yes.

 9      THE COURT:  I'll allow it.

10      THE WITNESS:  I'd have to look at Dr. Zaretsky's

11 analysis before I could comment on whether it would

12 satisfy me as a matter of quantification of the harm.

13      MR. STRUMWASSER:  Q.  I asked you to assume that

14 it did.  In other words, let's say Category 1,

15 Dr. Zaretsky provided 100-page analysis of that

16 category of violations and documented harm that you

17 accepted as an analysis.

18          Would you therefore be satisfied with that for

19 purposes of Categories 2 through 6?

20      A.  No.  I mean, if Dr. Zaretsky quantified the

21 harm arising out of Category 1 and I agreed with his

22 methods and his quantification, then I would agree with

23 that with regard to Category 1.

24      Q.  But not 2 through 6?

25      A.  Well, in your hypothetical, you -- my
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 1 understanding is you only said that he had quantified

 2 harm from Category 1, so I --

 3      Q.  That's right.

 4      A.  So if there's no other analysis regarding

 5 Categories 2 through 6, I couldn't comment one way or

 6 the other on it.

 7      Q.  And I had asked that question because you had

 8 said you didn't require quantification of all of the

 9 harms; you wanted a quantification of some of the harm.

10          And I was asking you whether quantification of

11 Category 1 and those violations which represent roughly

12 not quite half of the total violations, would tell you

13 anything about the other violations.  And I hear you

14 saying no it wouldn't.  Am I correct?

15      MR. VELKEI:  Objection, argumentative.  And it

16 misstates the testimony.

17      THE COURT:  Do you understand the question?

18      THE WITNESS:  Yes.

19      THE COURT:  I'll allow it.

20      THE WITNESS:  No.  If he quantified the harm from

21 Category 1 but did not quantify the harm from the other

22 categories, that would inform my conclusion as to the

23 harm from Category 1 but not inform my conclusions

24 about the harm to the other categories.

25      MR. STRUMWASSER:  Q.  So may I infer from that



21118

 1 answer that in fact you would require quantification of

 2 any harm for which a penalty is going to be assessed?

 3      A.  Yes, I would require quantification of some

 4 sort in order to assess a penalty.

 5      Q.  Now, some kinds of harms are very difficult to

 6 quantify, would you agree?

 7      A.  Yes.

 8      Q.  Pain and suffering is very hard to quantify,

 9 right?

10      A.  I don't know.

11      Q.  You don't know?  What do you know about the

12 assignment of harm from pain and suffering?

13      THE COURT:  That is way too general.  I'm sorry.

14 I can't even begin to answer a question like that.

15 Let's narrow it down a little.

16      MR. VELKEI:  Thank you, your Honor.

17      MR. STRUMWASSER:  Q.  There are no metrics for

18 pain and suffering that are used to arrive at

19 non-economic damages, are there?

20      MR. VELKEI:  Calls for speculation.  Dr. Kessler

21 is not an expert in quantifying pain and suffering.

22 Dr. Zaretsky is.  Dr. Kessler is not.

23      MR. STRUMWASSER:  I'll take that answer, but --

24      MR. VELKEI:  He didn't have anything about pain

25 and suffering in his entire report, so I'll take that
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 1 answer too.

 2      THE COURT:  Okay.  Are you withdrawing the

 3 question?

 4      MR. STRUMWASSER:  Yes.

 5      MR. VELKEI:  The practical solution.

 6      THE COURT:  All right.  I'll let you do that.

 7      MR. STRUMWASSER:  Q.  You are not an expert on the

 8 quantification of pain and suffering, right?

 9      A.  I have not sought to quantify pain and

10 suffering over and above what I testified to because

11 Dr. Zaretsky's report never made mention of it, nor did

12 the Department make mention of it in any of the final

13 documents.

14      MR. STRUMWASSER:  Your Honor --

15      THE WITNESS:  May I finish?

16      MR. STRUMWASSER:  Please.

17      THE WITNESS:  Had that issue been raised, I would

18 have investigated it.

19      MR. STRUMWASSER:  May I have an answer to that

20 question, your Honor?

21      THE COURT:  What's the question again?

22          (Record read)

23      THE COURT:  Yes or no, and then you can explain.

24      THE WITNESS:  Yes.  I -- I don't know.  I don't

25 think of people as being experts in areas as narrow as
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 1 that.  I know that there is an established literature.

 2 There are books, and there are methods for quantifying

 3 pain and suffering.  I am confident that I could

 4 investigate those methods and apply them.  But --

 5      MR. STRUMWASSER:  Q.  So until --

 6      A.  I'm sorry.  May I finish?

 7      THE COURT:  Let him finish.

 8      MR. STRUMWASSER:  I'm sorry.  The pauses are

 9 throwing me off.

10      THE COURT:  Well, he clearly wasn't finished that

11 time.

12      THE WITNESS:  I'm sorry.  Could you read back what

13 I was saying?  I'm sorry.

14          (Record read)

15      THE WITNESS:  But did I not do so in this matter

16 over and above the quantification of the

17 administrative -- potential administrative burdens

18 because there was no mention of it anywhere, either in

19 Dr. Zaretsky's reports or in any of the Department's

20 allegations.

21      MR. STRUMWASSER:  Q.  So at the time you wrote

22 your report, you would not consider yourself to be an

23 expert on the quantification of pain and suffering,

24 right?

25      MR. VELKEI:  Misstates his testimony.
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 1      THE COURT:  I'll allow it.

 2      THE WITNESS:  I don't agree.  I don't think of

 3 experts as being defined as narrowly as that.

 4      MR. STRUMWASSER:  Q.  You said you would need to

 5 familiarize yourself with a body of --

 6      MR. VELKEI:  Your Honor, he had "narrowly as," and

 7 he had not finished his sentence.  I understand that

 8 sometimes that happens, but I didn't hear the

 9 completion of the sentence.

10      THE COURT:  Were you finished?

11          Can you maybe take a breath between?

12      THE WITNESS:  What's -- is there a question

13 pending?

14      THE COURT:  No.  You were answering the question,

15 and we weren't sure if you completed your answer.

16          Could you read the answer back.

17          (Record read)

18      THE WITNESS:  That's my answer.

19      MR. VELKEI:  Forgive me.

20      THE COURT:  Thank you.

21      MR. STRUMWASSER:  Q.  You testified a moment ago

22 that, before you could formulate an opinion about the

23 quantification of pain and suffering, there were

24 materials that you would have to review that you had

25 not then reviewed, correct?
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 1      A.  Yes.

 2      Q.  Now, do you have Dr. Zaretsky's report there?

 3 Exhibit 1082?

 4      A.  Yes.

 5      Q.  Turn to Page 17, please.  That lies within the

 6 range you address on Page 5 between 16 and 18, right?

 7      A.  I don't know what -- so you're saying -- I

 8 didn't understand the question.

 9      THE COURT:  Can you repeat the question?  I can't

10 find my copy.  It's not here.  I just can't put my hand

11 on it.  I have Mr. --

12      THE WITNESS:  I have Dr. Zaretsky's report, but

13 then you asked me a question which I didn't --

14      THE COURT:  He'll repeat the question.  I'm sorry.

15 I have it up here.

16          Could you read the question back?

17      MR. STRUMWASSER:  I'll withdraw the question.  I'd

18 asked it earlier, but we're okay where we are.

19      THE COURT:  All right.

20      MR. STRUMWASSER:  Q.  Take a look at Page 17.  Are

21 you there?

22      A.  Okay.

23      Q.  You see the reference on Line 3 to the

24 deterioration of the patient's medical condition?

25      A.  Yes.
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 1      Q.  You see the reference on Page 4 to the

 2 patient's fear that he or she will be billed for claims

 3 that have been denied?  Line 4, excuse me.

 4      A.  You mean Line 4?

 5      Q.  Yes.

 6      A.  Yes.

 7      Q.  You see the reference on Line 5 to the

 8 patient's anxiety and other non-economic costs?

 9      A.  Yes.

10      Q.  You see the reference to the time that the

11 person might have to spend on the phone to sort out

12 these issues?

13      A.  What line?  I don't --

14      Q.  Lines 5 through 7.

15      A.  Oh, yes.  Yes.

16      Q.  You see the reference to having to switch

17 providers on Lines 7 to 9?

18      A.  Yes.

19      Q.  Actually through -- yeah.

20          Do you see the reference to losing benefits --

21 the benefit of treatment with a trusted physician or

22 other healthcare professional?  Do you see that?

23      MR. VELKEI:  "Could lose benefits."

24      MR. STRUMWASSER:  Q.  The reference to the loss of

25 benefit of treatment with a trusted physician or other
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 1 healthcare professional?

 2      MR. VELKEI:  "Patient could lose the benefit of

 3 treatment."

 4      THE COURT:  All right.  I can see what it says.

 5      THE WITNESS:  I can read the lines too, yeah.

 6      MR. STRUMWASSER:  Q.  And you see the final

 7 sentence of that answer that, "None of these harms are

 8 compensated by interest payments to providers."

 9      THE COURT:  "By any interest payments to the

10 providers."

11      MR. STRUMWASSER:  Thank you, your Honor.

12      THE WITNESS:  Yes, I see that line.

13      MR. STRUMWASSER:  Q.  You don't see any reference

14 to pain and suffering in that answer?

15      A.  No, it doesn't say "pain and suffering"

16 anywhere in here.  Does it?  Or am I --

17      Q.  I'm not asserting that the words "pain and

18 suffering" appear there.  Do you understand the words

19 "pain and suffering" to embrace things like anxiety and

20 fear?

21      A.  No.  When I think about pain and suffering, I

22 think of the damages typically arising out of an auto

23 or med-mal tort, which are the pain from a medical

24 injury -- sorry -- from an injury suffered in a car

25 accident.
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 1      Q.  Do you know of any auto accident category of

 2 damages that do not involve the pain of the injuries

 3 inflicted by the accident?

 4      A.  Yes.

 5      Q.  For example?

 6      A.  Property damage, the loss of your car.

 7      Q.  Do you know any categories of general damages

 8 that do not involve the pain of the injuries from

 9 impact?

10      A.  I don't know what general -- could you please

11 define "general damages"?  I don't know.

12      Q.  Non-economic damages.

13      A.  So could you restate, please -- I'm sorry.

14 Could you restate the question?

15      Q.  Do you know any categories of non-economic

16 damages that are compensated in tort law when there is

17 an automobile accident that do not involve the pain of

18 the physical injury from the impact?

19      A.  Oh, yes.  I mean, the pain resulting from the

20 subsequent care that you have to get and the

21 recuperation, those are -- I believe those are covered

22 under non-economic damages from car accidents.

23          But this is -- I just -- beyond that, I'm

24 not -- I haven't familiarized myself with car accident

25 stuff for some time now.
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 1      Q.  How about psychological injury?  Do you have

 2 an understanding whether psychological injury is

 3 compensated under the pain and suffering or

 4 non-economic damages awarded in tort cases for auto

 5 accidents?

 6      MR. VELKEI:  Irrelevant.

 7      THE COURT:  Overruled.

 8      THE WITNESS:  I don't know.

 9      MR. STRUMWASSER:  Q.  How about loss of

10 consortium?  Do you know if loss of consortium is

11 compensated in auto accidents?

12      MR. VELKEI:  Irrelevant.

13      THE COURT:  Do we have any loss of consortium in

14 this case?

15      MR. STRUMWASSER:  No.  I'm testing this witness's

16 understanding of what pain and suffering is.

17      THE COURT:  All right.  I'm going rule that as

18 irrelevant.

19      MR. STRUMWASSER:  Q.  How about Mrs. W?  Do you

20 remember the testimony about Mrs. W?

21      A.  Only in general terms.

22      Q.  Did any of the facts that I recounted for you

23 yesterday sound to you like pain and suffering?

24      MR. VELKEI:  Asked and answered.

25      THE COURT:  I'll allow it.
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 1      THE WITNESS:  My memory of that case -- of that

 2 particular situation was that it was so complicated,

 3 and I just couldn't, sitting here today, give you a

 4 good answer to that question without going back through

 5 it.

 6      MR. STRUMWASSER:  Q.  So you don't recall from

 7 either your reading of the case or my summary yesterday

 8 that the allegations -- any allegations that sounded to

 9 you like pain or suffering?

10      A.  Well, if you mean pain or suffering in its

11 common use, I certainly do remember the woman being

12 upset and having suffered.  But if you mean pain and

13 suffering as applied to tort law, the -- compensable

14 under tort law, then I couldn't answer that sitting

15 here.

16      Q.  The woman being upset and having suffered, do

17 you understand that to be harm?

18      A.  In the common use of the term or in a legally

19 compensable in a particular setting or what?

20      Q.  As you used the word "harm" in your report.

21      A.  If there were evidence linking it causally to

22 something that the company -- a violation of law that

23 the company committed, and there was some

24 quantification of it, then, yes, I would consider it as

25 harm for purposes of my report.



21128

 1      Q.  How would you go about quantifying it?

 2 Actually, let me withdraw that question.

 3          Do you consider yourself, sitting here today,

 4 an expert on how to quantify it?

 5      THE COURT:  On how to quantify?

 6      MR. STRUMWASSER:  Q.  The woman being upset and

 7 having suffered.

 8      A.  I can't -- I don't know, sitting here today,

 9 how I would begin to do it.  I would have to -- I would

10 have to go back and think more about that.

11      Q.  So if there is a determination here that in

12 fact Ms. W did incur the suffering she described and

13 that it was causally related to a violation in this

14 case, one or more, if you did not know how to quantify

15 that harm, would you assume for purposes of calculating

16 the penalty that the harm was zero?

17      A.  No.  I mean, if there was documented suffering

18 that was causally related to the violation and eligible

19 to be considered under the statute and regulations, I

20 would seek to quantify it.

21      Q.  Eligible to be considered under the statute

22 and regulations?

23      A.  Yes.

24      Q.  Where in the statute and regulations do you

25 find guidance on whether the suffering that Ms. W
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 1 described is or is not to be considered?

 2      MR. VELKEI:  Asked and answered.  Your Honor, we

 3 spent an hour on this yesterday, at least.  We even

 4 went back to the regulations and looked at them and the

 5 statute.

 6      THE COURT:  This is a specific question about a

 7 specific issue.  I'll allow it.

 8      THE WITNESS:  I would start with 2695.12, and then

 9 I would look to what the Department has done in past

10 cases to see how they've quantified the harm that

11 consumers who were affected by other violations, like

12 the allegedly illegal rescissions, for example, of Blue

13 Cross or Blue Shield or something like that.

14      MR. STRUMWASSER:  Q.  Do you know how the

15 Department quantified the harm from rescissions?

16      A.  Well, I know the penalties they assessed in

17 those cases.

18      Q.  Not my question.  Do you know how they

19 quantified the harm?

20      A.  Not sitting here today I don't.

21      Q.  Do you know whether they actually undertook

22 explicitly to quantify the harm?

23      A.  I don't know what the Department did beyond

24 what I read in the public documents because I'm not

25 privy to their internal private decision making.
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 1      Q.  Dr. Kessler, have you ever seen any document

 2 indicating that the Department ever undertook to

 3 quantify the harm caused to any victim except for

 4 pecuniary harm?

 5      MR. VELKEI:  Could you read that question back,

 6 please?

 7          (Record read)

 8      MR. VELKEI:  Your Honor, I'm going to object.

 9 This is beyond the scope.  We cannot get information

10 from the Department on a number of these other cases.

11 And now the witness is being asked --

12      THE COURT:  He didn't ask whether they had ever

13 done it.  He simply asked whether he had any

14 information about it.

15          I'm going to allow it, and then we're going

16 take a break.

17      MR. VELKEI:  Thank you, your Honor.

18      THE WITNESS:  I'd have to go back and look at the

19 Blue Cross, Blue Shield, and Health Net documents

20 because it was just a stack, several inches high.  I do

21 seem to remember them mentioning factors other than

22 pecuniary harm in there.  But I just -- sitting here, I

23 can't tell you one way or the other.

24      MR. STRUMWASSER:  Q.  What factors?

25      A.  I don't know.
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 1      THE COURT:  He says he doesn't remember.

 2      THE WITNESS:  I'd have to look at the documents

 3 and comb through them.

 4      THE COURT:  Take a break.

 5      MR. VELKEI:  Thank you, your Honor.

 6          (Recess taken)

 7      THE COURT:  Okay.  We'll go back on the record.

 8      MR. STRUMWASSER:  Q.  Dr. Kessler, yesterday we

 9 were discussing your analysis of the harm or lack of

10 harm that you concluded resulting from PacifiCare's

11 omission of right-to-CDI-review language in its EOPs.

12 Do you recall that?

13      A.  Yes.

14      Q.  Let's go back to Page 15 of your Exhibit 5622,

15 your report.  Excuse me, Exhibit 5622 -- it's Slide 15

16 of the slide show.  My bad.

17      A.  Yep.

18      Q.  You used the number of justified complaints as

19 the measure of whether providers were aware of their

20 right to file complaints with CDI.  Do you see that?

21      A.  Yes.

22      Q.  You said in your testimony that you used

23 justified complaints because they were the only

24 complaints in which harm may have occurred?

25      A.  I don't recall having said those exact words,
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 1 but --

 2      Q.  Let me read you -- this is on Page 20874 of

 3 the reporter's transcript.

 4                         Question:  "Why the

 5                    focus on justified

 6                    complaints?"

 7      THE COURT:  Do you want to wait a minute so

 8 Mr. Velkei can get there?

 9      THE WITNESS:  I thought you mentioned my report.

10 I didn't --

11      THE COURT:  He's talking about the --

12      THE WITNESS:  Oh, all right.

13      MR. VELKEI:  Thank you, your Honor.

14      MR. STRUMWASSER:  Q.  Line 16.

15                         Question:  "Why the

16                    focus on justified complaints

17                    as opposed to whether or not

18                    complaints were provided by

19                    providers?"

20                         Answer:  "Keep in mind,

21                    when I say 'justified

22                    complaints,' as justified by

23                    the Department's own internal

24                    standards.  So I considered

25                    only justified complaints
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 1                    because to me, according to

 2                    the Department, those are

 3                    the only ones in which harm

 4                    may have occurred."

 5          Do you recall that testimony?

 6      A.  Yes.

 7      Q.  Now, if you were seeking to measure whether or

 8 not providers knew or didn't know of their rights to

 9 file complaints with CDI you would use just the totaled

10 number of complaints, right?

11      A.  No, for two reasons.  The most important

12 reason not to use the total number of complaints is the

13 evidence in the record that suggests that the total

14 number of complaints may have been increased by the

15 Department's own actions.

16          So the total number of complaints over this

17 time may not represent an accurate depiction of a

18 provider's justified exercise of their complaint

19 rights.

20      Q.  And was there a second reason?  I'm sorry.  I

21 don't want to interrupt you.

22      A.  Oh.  The second reason is that, if the

23 Department itself found that the complaint was not

24 justified, then that would lead me to conclude that the

25 absence of an unjustified complaint wouldn't mean that
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 1 providers were harmed.

 2      Q.  At the time you filed your report, you thought

 3 a comparison of complaint rates in the earlier and

 4 later period could be illuminative of whether or not

 5 the EOP notice was effective, correct?

 6      A.  When I wrote my report -- I think I agree.  I

 7 mean, when I wrote my report, I investigated the rates

 8 of justified complaints in these two time periods

 9 because I felt that would illuminate whether providers

10 were harmed from the alleged failure to include

11 language on the EOPs.

12      Q.  And at the time you filed your complaint, you

13 were aware of every item that you have cited here as

14 what you consider to be evidence that the Department

15 was encouraging the filing of complaints, correct?

16      MR. VELKEI:  "At the time you filed your

17 complaint"?

18      MR. STRUMWASSER:  I'm sorry.

19      Q.  Your report.

20      A.  Could you please read the question?

21      Q.  I'll rephrase.  At the time you filed your

22 report, you were aware of every piece of evidence you

23 have cited here that you claim constituted

24 encouragement of -- by the Department for the filing of

25 complaints, right?
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 1      A.  I'm not sure if I had seen every piece of

 2 evidence that we've talked about as of -- I guess this

 3 was June 30th.  I'm not sure if I had or not.

 4      Q.  Turn to Page 18 of your report, please.  We

 5 have Figure 6 there.  Am I correct that's what you're

 6 talking about when you alluded to actions by the

 7 Department to encourage the filing of complaints?

 8      A.  That's -- that's some of them but not all of

 9 them.

10      Q.  What additional ones do you know of?

11      A.  Well, the other issues discussed in my report.

12      Q.  Okay.  What do you know of that constitutes

13 a -- in your view, in your opinion, the encouragement

14 of the filing of complaints that is not in your report?

15      A.  I'm sorry.  Give me a second.  That's a

16 reasonable question.

17          So I think I did not cite in my report --

18 there was an exhibit we discussed yesterday regarding

19 the Department's waiving of jurisdictional requirements

20 or, if not waiving, disregard of jurisdictional

21 requirements for complaint.  And I think that is not in

22 my report.  But I don't remember the exhibit number

23 sitting here.

24      THE COURT:  It's an e-mail, right?

25      MR. STRUMWASSER:  Yes.  I think we all know what
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 1 it is.

 2      Q.  Were you aware of that e-mail at the time you

 3 filed your report?

 4      A.  I don't remember.

 5      Q.  Setting aside that document, the other things

 6 you cite in your report, do they give you cause to

 7 believe that the Department had improperly encouraged

 8 the filing of complaints against PacifiCare?

 9      A.  Yes.  In particular, I mean, the two things

10 that I have mentioned in the report that give me

11 particular concern along the lines that you're asking

12 about are, first, Ms. Rosen's request to the CMA

13 that -- to exempt physician complaints from the formal

14 provider complaint process, despite the fact that the

15 CDI's own procedures manual required it.

16          And second was -- I believe it was Ms. Rosen's

17 e-mail to Ms. Wetzel telling her that "the more numbers

18 racked up, the better."

19      Q.  Dr. Kessler, you knew about those documents

20 when you filed your report, right?

21      A.  Oh, yes.

22      Q.  And you knew about those documents when you

23 conducted the analysis in Appendix C, right?

24      A.  Yes.

25      Q.  So is it fair to conclude from those two facts
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 1 that, at the time you filed your report, you did not

 2 believe that the exhibits that you've just referred to

 3 were of sufficient concern to have contaminated a

 4 comparison between the two periods of your analysis?

 5      A.  Well, I don't recall whether I had seen that

 6 other e-mail we discussed --

 7      THE COURT:  Okay.  That's too vague.  Which other

 8 e-mail?

 9      THE WITNESS:  I'm sorry.  What was the exhibit

10 number?

11      THE COURT:  So there's 5412 is the e-mail from

12 Andrea Rosen to Aileen Wetzel with copies about not

13 having to do individual complaints.

14          And 5413 is an e-mail from Aileen Wetzel to

15 Andrea Rosen about --

16      THE WITNESS:  Is this like 5047?

17      MR. VELKEI:  I think it's 5027, your Honor.  I

18 think that's the exhibit, if you're looking for it.

19 Mr. Masters, I believe.

20      THE COURT:  I don't have 5027.

21      MR. VELKEI:  Do you want a copy?

22      MR. STRUMWASSER:  Were we shown 5027 yesterday?

23      MR. VELKEI:  No.

24      THE COURT:  No, I don't think so.

25      MR. STRUMWASSER:  So that can't have been what
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 1 he's referring to here.

 2      MR. VELKEI:  I think when he said -- the Judge

 3 asked what e-mail he was referring to, so we were just

 4 trying to get to that.

 5      MR. STRUMWASSER:  The e-mail he's referring to he

 6 identified was something we discussed yesterday.

 7      THE COURT:  Which is 5414, 5413 and 5412.

 8      MR. VELKEI:  Your Honor, to be clear, we did

 9 discuss this.  But we didn't put a copy in.  I said,

10 "Were there any other waiver issues?"

11      THE COURT:  Okay.

12      MR. VELKEI:  He says, "Yes, I remember there was

13 an e-mail where there was discussion about."  And I

14 just didn't put the actual exhibit in there.

15      THE COURT:  Is that the one you're speaking of?

16      THE WITNESS:  May I look at 5027?

17      THE COURT:  Let him look at it.

18      MR. VELKEI:  This is highlighted, and this is the

19 only copy we have.

20      MR. STRUMWASSER:  Before we give him that --

21 before we give him that, I'd like to ask him to look at

22 5412.

23      MR. VELKEI:  Okay.

24      THE COURT:  Here's 5412.

25      THE WITNESS:  May I look at 5412?
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 1      THE COURT:  Yes, of course.

 2      THE WITNESS:  Okay.

 3      MR. STRUMWASSER:  Q.  And 5412 is in fact the

 4 exhibit that you have characterized as the Department

 5 waiving a jurisdictional requirement, is it not?

 6      A.  No.

 7      Q.  It is not?

 8      THE COURT:  He said no.

 9      THE WITNESS:  The jurisdictional requirement issue

10 is this other one.

11      MR. STRUMWASSER:  Q.  All right.

12      A.  This is a separate issue from that.

13      MR. STRUMWASSER:  Do you have copies for all of

14 us?

15      MR. VELKEI:  Yes, I do.  Turns out Mr. McDonald

16 had them ready, as he always does.

17      MR. STRUMWASSER:  Q.  Okay.  So the pending

18 question is is it fair to conclude -- I'm going to

19 modify it to take into account this errant document.

20          Is it fair to conclude that, at the time you

21 filed your report, you did not believe that the

22 exhibits you have referred to in your report regarding

23 what you call regulatory capture were of sufficient

24 concern that those actions identified in the report

25 contaminated a comparison between the two periods of
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 1 your analysis?

 2      A.  No, no.  That's not --

 3      Q.  So you were concerned that the analysis had

 4 been contaminated?

 5      A.  No.

 6      Q.  You were not concerned that the analysis had

 7 been contaminated?

 8      A.  At the time I filed my report, the evidence

 9 that I cited in it led me to be concerned that a count

10 of the absolute number of complaints -- justified,

11 unjustified and with no violations of law -- in the two

12 periods might not accurately represent what physicians

13 were doing, notwithstanding the Department's own

14 efforts to increase the number of complaints.

15          That's why I focused on the number of

16 justified complaints, to avoid that concern.

17      Q.  So you were not concerned that the

18 Department's efforts that you referred to here would

19 artificially increase the number of justified

20 complaints?

21      A.  I would -- I'd say I'm less concerned.

22      Q.  So now you are concerned about it?

23      A.  Well, I have the data to work with that I had.

24 And so what I did was seek to find the best metric of

25 independent physician complaint activity that I could,
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 1 given the information I had at the time.

 2          And in my opinion, that is a count of

 3 justified complaints because that's the metric that

 4 would be least prone to the concerns that I outline in

 5 my report.

 6      Q.  So if the Judge came to conclude that the

 7 numbers reported in your report, the justified

 8 complaint rate, does in fact represent a meaningful

 9 increase in the second period of justified complaints,

10 you would not be concerned about any contamination by

11 the Department's activities?

12      A.  No, I -- I don't think I agree with that.  I

13 mean, the question isn't would I be -- I mean, I am

14 less concerned.  I am not unconcerned is my answer.

15      Q.  Are you aware, Dr. Kessler, that 5027 has not

16 been admitted into evidence?

17      THE COURT:  Which is?  5027?

18      MR. STRUMWASSER:  5027, the document that

19 Mr. Velkei just distributed.

20      THE WITNESS:  It has an exhibit number on it.

21 I -- I don't understand the question.

22      MR. STRUMWASSER:  Q.  That means that somebody

23 tried to get it into evidence.  Doesn't mean that it

24 was admitted.  You are not aware that it was not

25 admitted into evidence?
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 1      MR. VELKEI:  Objection, your Honor, relevance.

 2 Experts are entitled to rely upon things that aren't

 3 admitted into the record.

 4      THE COURT:  That's true, but whether he knew it or

 5 not is a fair question.

 6      THE WITNESS:  Did I know it was not admitted into

 7 evidence?

 8      THE COURT:  Things can be marked for the record

 9 and not admitted into evidence.

10      MR. VELKEI:  The note here I have is "goes with

11 the record until penalty if relevant."

12      THE COURT:  Correct.  That's what I have.

13      THE WITNESS:  I didn't know that.

14      MR. STRUMWASSER:  Q.  So you didn't know that it

15 was excluded on the grounds that it was irrelevant?

16      MR. VELKEI:  Well, I think that --

17      THE WITNESS:  No, I didn't know that.

18      MR. STRUMWASSER:  Q.  Do you see any evidence in

19 5027 that it has anything to do with PacifiCare?

20      A.  Yes.

21      MR. STRUMWASSER:  You know, I'm going to withdraw

22 the question because I actually have misunderstood

23 something here.

24      THE COURT:  I believe the issue was that this had

25 not been something that was at issue in the hearing,
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 1 unless it related to penalty.  And now it may be

 2 related.

 3      MR. VELKEI:  Right.

 4      THE COURT:  So --

 5      MR. McDONALD:  Your Honor, if you'd want, I mean,

 6 I'm the one that questioned Mr. Masters about this.

 7 I'd be happy to explain what we were trying to do then.

 8      THE COURT:  That's fine.  We can assume -- as a

 9 matter of fact, I was thinking that one of these dates,

10 we might want to revisit all this evidence.

11      MR. VELKEI:  That would be great.

12      MR. STRUMWASSER:  Q.  Dr. Kessler, the other

13 reason that you gave was that the Department had

14 determined that these were justified complaints, right?

15      A.  I don't understand.  The other reason I gave

16 for what?

17      Q.  I asked you about whether you were concerned

18 about contamination.  You said no -- you said yes, with

19 respect to counting overall complaints but not with

20 respect to justified complaints.

21          And you said that you relied on justified

22 complaints because the Department had found some merit

23 in the complaint.  Is that a fair characterization of

24 your testimony?

25      A.  No.
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 1      Q.  In what respect do you rely on the

 2 Department's determination of justification?

 3      A.  I relied on it because, to the extent the

 4 Department's own internal records reflect an assessment

 5 that a complaint is justified, that suggests to me

 6 additional evidence that the complaint is valid.

 7      Q.  What do you understand to have been the

 8 definition of "justified" used by the Department for

 9 these data?

10      A.  There was a field in the Department's internal

11 database called -- you know that had a "J" for

12 justified associated with each of the violations

13 matched to the complaints.

14          I repeatedly requested detailed explanation

15 beyond that from the Department, but none was ever

16 forthcoming.

17      Q.  You requested from the Department?

18      A.  Well, I -- through the attorneys.  I mean, I

19 don't know if I -- I mean, I asked for variable

20 definitions time after time after time.  And got

21 virtually nothing in response, so I proceeded as best I

22 could with the information that I had.

23      Q.  So you don't actually know how the Department

24 defined "justification" during this period?

25      A.  Well, I know that there was this flag in the
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 1 database, and I know that there's a definition of

 2 "justified complaint" by statute, the statute that

 3 governs the Department.

 4          In the absence of confirmation from the

 5 Department that those were the same -- which I

 6 requested many, many times -- I assumed that, when the

 7 Department, in its own internal records, uses the term

 8 "justified" associated with complaints, it was the same

 9 as the definition of "justified complaints" that is

10 publicly available.

11      Q.  And Dr. Kessler, may I assume from the fact

12 that you requested it many, many times that you think

13 that was an important piece of information that you

14 didn't have?

15      A.  I would have preferred to have better

16 information from the Department on the variables

17 contained in its database, but they declined to provide

18 it to me.  So I proceeded with the information that I

19 was given as best I could.

20      Q.  Did it occur to you to look into the record in

21 this case for a definition of justified complaint?

22      A.  I did do that.

23      Q.  What did you find?

24      A.  I don't remember the particular -- that's a

25 good question.  I do remember a discussion of justified
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 1 complaints.  It was not informative beyond what was in

 2 the statute.  It was not -- it was not very

 3 informative.  I can find it over the lunch break,

 4 though, and bring it back to you.

 5      Q.  Do you know who Mr. Brunelle is?

 6      A.  Yes.

 7      Q.  Did you read his testimony?

 8      A.  Yes.

 9      Q.  Do you recall him being asked what a justified

10 complaint was?

11      A.  That sounds right, but I just can't recall

12 specifically, sitting here.

13      MR. STRUMWASSER:  I'm going to distribute a copy

14 of Pages 1441 to 1443.

15          Those were the days, weren't they?

16      THE COURT:  I was young then.

17      MR. STRUMWASSER:  Q.  And my first question to

18 you, Dr. Kessler, is going to be whether you recognize

19 this.

20      THE COURT:  Let him look at it.

21      MR. STRUMWASSER:  Yes, I'm just trying to help him

22 in his orientation.

23      THE WITNESS:  Okay.

24      MR. STRUMWASSER:  Q.  Do you recall seeing that?

25      A.  Yes.
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 1      Q.  So you recall that a justified complaint was a

 2 complaint that was both found to have been meritorious

 3 and to have been a complaint that the -- and to

 4 correspond to an allegation that the consumer or

 5 provider had made, right?

 6      A.  That's not exactly what Mr. Brunelle said.

 7      Q.  It says, "...specific complaint that is raised

 8 by the consumer, there's a specific allegation raised

 9 or allegations, if the violations end up being cited as

10 found that point directly to those allegations, any one

11 of the allegations, if there's multiple ones, then we

12 will consider that to be a justified complaint."

13          You got that?

14      A.  Yes.

15      Q.  You recall reading that -- I don't think we

16 need to distribute this unless somebody insists.

17          But do you recall the testimony of Janelle Roy

18 where she said that a complaint could be valid but not

19 justified?

20      A.  I don't recall that.

21      Q.  Do you have any understanding as to whether or

22 not, for purposes of the data that you used, a

23 complaint could be valid but not justified?

24      A.  I don't know.

25      Q.  So you don't know whether an unjustified
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 1 complaint could result in a finding of violations but

 2 still be unjustified?

 3      A.  I don't know whether --

 4      THE COURT:  You want to read that back?

 5      MR. VELKEI:  Would you please?

 6          (Record read)

 7      THE WITNESS:  I think it could.  Maybe -- here is

 8 what I'm struggling with.  In the CDI data, the field

 9 for whether something was justified was associated with

10 each violation, not with the complaint as a whole.

11          And so I counted as justified any complaint

12 that had any violation associated with it that was

13 justified to -- essentially to be as unfavorable to

14 PacifiCare as possible.  So I'm not -- I think -- I can

15 try to answer your question.

16          Could you please read back Mr. Strumwasser's

17 original question?  And I'll try to answer that.

18          (Record read)

19      THE WITNESS:  Not as I classified complaints,

20 because if I classified a complaint as unjustified in

21 my analysis, it would have to have been that there were

22 no violations -- no justified violations associated

23 with it.

24      MR. STRUMWASSER:  Q.  So if a consumer wrote in

25 and said, "This is what happened to me, and I think it
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 1 violated Insurance Code Section 1," and the Department

 2 does an investigation, and it says, "Section 1, there

 3 was never an issue there.  But Section 2, they

 4 violated," and that was the only allegation in the

 5 complaint, do you understand that that would be a

 6 justified or unjustified complaint?

 7      MR. VELKEI:  Objection, vague.  Your Honor, I

 8 thought we were talking about providers not consumers.

 9      THE WITNESS:  Yes.

10      MR. VELKEI:  And even the testimony here from

11 Mr. Brunelle is relating to consumers.

12      MR. STRUMWASSER:  The testimony is that the same

13 information goes into the -- consumer and provider

14 information goes into the database and is reported in

15 the aggregate.

16      MR. VELKEI:  That's not the testimony that you

17 presented of Mr. Brunelle.  He doesn't say that.

18 That's related to consumers.  I just wanted to make

19 sure the record's -- that's clear in the record.

20      THE COURT:  All right.  Can you read the question

21 back?

22          (Record read)

23      THE COURT:  It could be either the consumer or the

24 provider?

25      MR. STRUMWASSER:  That's right.
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 1      THE COURT:  I'll allow it.

 2      THE WITNESS:  So changing the word "consumer" to

 3 "consumer or provider," in my analysis, I would have

 4 classified that as a justified complaint.

 5      MR. STRUMWASSER:  Q.  Even though the J would not

 6 have been in the record, right?

 7      A.  No, the J would have been in the record.

 8      Q.  You saw no records that found violations but

 9 didn't have a J?

10      A.  I saw no records?

11          No, I saw many records that had violations but

12 no J.

13      Q.  And how did you treat those?

14      A.  If a complaint was associated only with

15 violations that were -- there were none of which had a

16 J, then that -- I counted that as an unjustified

17 complaint.

18          If a complaint was associated with any

19 violation that had a J, then I counted it as justified

20 even if -- whether or not that violation related to

21 what the consumer or provider's original allegations

22 were.

23      Q.  So if the records for a specific complaint do

24 not have any Js at all for any of the allegations, you

25 still might have considered -- you might have treated
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 1 it as a justified complaint?

 2      A.  No.

 3      Q.  So even if the records showed violations were

 4 found but there was no J in -- with respect to any of

 5 those violations, did you treat those as justified

 6 complaints or unjustified complaints?

 7      A.  If the Department's record showed violations

 8 of -- had violations associated with it, associated

 9 with the complaint, but none of the violations had a J,

10 were considered to be justified by them, then I

11 considered the complaint to be an unjustified

12 complaint.

13      Q.  So, for example, if a provider filed a

14 complaint saying, "PacifiCare filed this claim late and

15 is refusing to pay me interest," and the CDI compliance

16 officer determines that the claim was in fact timely

17 paid and no interest was due but also concludes that

18 the complaint -- that the claim was just plain

19 incorrectly paid, how would that complaint have been

20 scored, as you understand it?

21      A.  If the compliance officer cited a violation

22 with a J apart from the original violation that the

23 provider complained about, then it would be called a

24 justified complaint.

25      Q.  That wasn't my question.  My question is would
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 1 the compliance officer have put a J in that field?

 2      A.  Would the compliance -- if --

 3      MR. VELKEI:  Calls for speculation.

 4      THE WITNESS:  I'm sorry.  I just don't understand.

 5      THE COURT:  I'm going to overrule the objection,

 6 but you need to --

 7      THE WITNESS:  I'm sorry, could you please

 8 rephrase?

 9      MR. STRUMWASSER:  Q.  Sure.  A provider sends in a

10 complaint to CDI.

11      A.  Yes.

12      Q.  The complaint says, "Here attached is a claim

13 that I submitted to PacifiCare.  They violated the law

14 because they paid it late and didn't pay me interest."

15 Are you with me?

16      A.  Yes.

17      Q.  The compliance officer does an investigation

18 and determines that it was not paid late.  Still with

19 me?

20      A.  Yes.

21      Q.  But in the course of that investigation, he

22 also determines that the amount paid was wrong, that

23 the consumer had actually been entitled to $100, and he

24 only got $50.  Are you still with me?

25      A.  Yes.
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 1      Q.  Would the record of that complaint, in your

 2 understanding, have a J?

 3      A.  Yes.

 4      MR. STRUMWASSER:  Our next in order, your Honor.

 5      THE COURT:  This is 1128, it's a California

 6 consumer complaint study, 2006.

 7          (Department's Exhibit 1128, CDI00252127,

 8           marked for identification)

 9      MR. STRUMWASSER:  Q.  Dr. Kessler, have you ever

10 seen 1128 before?

11      A.  No.

12      MR. VELKEI:  Could we just ask, on 1128, is this

13 something that's publicly available?  It says

14 "Confidential Report" at the top.

15      THE COURT:  But there's no confidential statement

16 on it.

17      MR. STRUMWASSER:  And there's a Bates number.  It

18 was produced long ago.

19      MR. VELKEI:  Is this publicly available on the Web

20 site or no?

21      MR. STRUMWASSER:  No.

22      Q.  Are you aware that the Department is required

23 to compile a study of consumer and provider complaints?

24      A.  No.

25      Q.  When you performed your analysis of the -- in
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 1 Appendix C, there were both consumer and provider

 2 complaints in the data you had, were there not?

 3      A.  The data -- I was given both consumer and

 4 provider complaints, but the analysis in Appendix C --

 5 but for that analysis, I limited my analysis to only

 6 provider complaints.

 7      Q.  I understand.  I want to confirm, though, that

 8 the database from which you took the records you did

 9 use in Appendix C also contained consumer complaints

10 that you didn't use?

11      A.  For that analysis in Appendix C.

12      Q.  Right?

13      A.  Yes, the analysis in Appendix C uses only

14 provider complaints.

15      Q.  From a database that had both consumer and

16 providers, right?

17      A.  Yes.

18      MR. VELKEI:  Would it be appropriate to ask for

19 clarification whether the consumer complaint study

20 includes both provider and consumer complaint?

21      THE COURT:  I think this is only consumer

22 complaint, but he's saying the database that he looked

23 at had both.

24      MR. VELKEI:  Okay.

25      MR. STRUMWASSER:  We'll provide testimony on all
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 1 of that.

 2      THE COURT:  All right.

 3      MR. STRUMWASSER:  1129.

 4      THE COURT:  All right.  1129 is a same type of

 5 document for 2007.

 6          (Department's Exhibit 1129, CDI00252159,

 7           marked for identification)

 8      MR. STRUMWASSER:  Q.  Are you ready?

 9      A.  Sure.  I'm sorry.

10      Q.  I was just waiting to propound a question

11 until I saw that you had had a chance to review the

12 document.

13      A.  Please.

14      Q.  Dr. Kessler, have you ever seen Exhibit 1129

15 before?

16      A.  No.

17      MR. STRUMWASSER:  Your Honor, my next group of

18 questions is good for about 15 minutes.  We can break

19 before or after.

20      THE COURT:  I think we should break.  So come back

21 at 1:30.

22          (Whereupon, the luncheon recess was taken

23           at 11:50 o'clock a.m.)

24

25
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 1                     AFTERNOON SESSION

 2                         ---o0o---

 3          (Whereupon, all parties having been

 4           noted for the record, the proceedings

 5           resumed at 1:53 o'clock p.m.)

 6      THE COURT:  We'll go back on the record.  Sorry.

 7 It's late, and we'll do the best we can.

 8      CROSS-EXAMINATION BY MR. STRUMWASSER (resumed)

 9      MR. STRUMWASSER:  Q.  Good afternoon, Dr. Kessler.

10 You testified that there was no harm caused by

11 PacifiCare's failure to send written acknowledgment

12 letters to providers, right?

13      A.  Yes.  I testified there was no harm from

14 PacifiCare's failure to provide the written

15 acknowledgment letters within 15 days to acknowledge

16 receipt of a claim.

17      Q.  You said you reviewed the testimony of one

18 witness in this case who stated that she really didn't

19 want acknowledgement letters, right?

20      A.  Yes.

21      Q.  That was Ms. Bigam?

22      A.  I don't recall the name.

23      Q.  Did you review the testimony in this case

24 offered by Aileen Wetzel of CMA?

25      A.  Yes.
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 1      Q.  Do you recall her testimony that CMA teaches

 2 its members how to take advantage of paper

 3 acknowledgments?

 4      A.  No.

 5      Q.  Do you recall her testimony that, when she

 6 gives programs to providers' offices' personnel and

 7 tells members about acknowledgements, they understood

 8 that it could be useful in their practice?

 9      A.  I don't know if she testified to that or not.

10      MR. STRUMWASSER:  I want to show the witness a

11 copy of an excerpt of Volume 147, Pages 17153 to -56.

12      Q.  And my first question, whenever you get to it,

13 is going to be whether you recognize this passage.

14          Dr. Kessler, have you seen these pages before?

15      A.  I don't remember.

16      Q.  Does the substance of these pages come as new

17 to you?

18      A.  No.  I mean, I remember the -- overall her

19 testimony, but I just don't remember these pages or

20 not.

21      Q.  Have you read all four of these pages?

22      A.  Yes.

23      Q.  Is there anything in there that you believe to

24 be false?

25      MR. VELKEI:  Calls for speculation.
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 1      THE COURT:  Overruled.

 2      THE WITNESS:  I don't know.

 3      MR. STRUMWASSER:  Q.  You don't know.  As you read

 4 that, did anything that you read cause you to say, "No,

 5 that's not right"?

 6      A.  Well, what I understand this to be is

 7 Ms. Wetzel's testimony about her beliefs about what

 8 physicians would like.  And I don't know -- I assume

 9 she testified truthfully.

10      Q.  Okay.  That's all I was asking.  Do you have

11 any basis to believe she didn't testify truthfully?

12      A.  No.

13      Q.  And you see where she says that -- you see

14 where she says that they -- that CMA recommends that

15 practices track acknowledgements?

16      A.  No.  Where?  I'm sorry.  Where is --

17      Q.  17154, question and answer, starting on

18 Line 3.  The answer is:

19                         "Yes, we always

20                    recommend they track

21                    receipt of claims."

22      A.  Okay.  I see that.

23      Q.  Then on 8 and 9 and 10, they recommend that

24 they track acknowledgements.  Do you see that?

25      A.  Yes.
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 1      Q.  And you see that she relates that, when she

 2 tells people about acknowledgments at the seminar, they

 3 seem to be surprised and excited that they can actually

 4 do this, the tracking of acknowledgements?  Do you see

 5 that on the same page?

 6      A.  Yes.

 7      Q.  Prior to reading this passage, did you know

 8 what a tracer was in the context of claims?

 9      A.  No.

10      Q.  You see the definition on Page 155?

11      A.  Yes.

12      Q.  It's a duplicate claim.  And she testifies

13 that CMA discourages the sending of duplicate claims

14 because it is costly to the practice and

15 administratively burdensome.  Do you see that around

16 Lines 22 and 23?

17      A.  Yes.

18      Q.  And on the top of 156, she explains how the

19 sending of a tracer can actually cause the nonpayment

20 of the first claim.  Do you see that?

21      A.  Yes.

22      Q.  Do you see in these pages any evidence of harm

23 to providers from not receiving the acknowledgement

24 that they are expecting?

25      A.  No.
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 1      Q.  You testified that there was no harm from

 2 PacifiCare's failure to send written acknowledgement

 3 letters because claim status information was available

 4 by phone and on the Web site.  Do you remember that?

 5      A.  Yes.

 6      Q.  What did you do to investigate whether in fact

 7 PacifiCare's phone number and Web site portal provided

 8 claims acknowledgment information?

 9      A.  I did not investigate personally whether

10 PacifiCare's phone and Web site portal provided claims

11 status information.  I relied on the company telling me

12 that that's what it provided and my understanding that

13 the presence of a toll-free phone number and Web site

14 that providers could use, which I knew existed, would

15 provide the information.

16      Q.  Did you review the testimony of Sue Berkel?

17      A.  Some of it.

18      Q.  Do you recall her testifying that a provider

19 who is not a participating provider cannot find out

20 anything about a claim that he or she has submitted

21 from the Web portal, from the PLHIC Web portal?

22      A.  I do recall that.  But I remember that

23 nonparticipating providers were able to use the

24 telephone if -- although not the Web portal.

25      Q.  Were you aware that nonparticipating providers
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 1 could not use the portal when you filed your written

 2 report?

 3      A.  Yes.  The basis for my conclusion is not that

 4 the use of the Web site or telephone to confirm claims

 5 status is costless, but rather that there was no

 6 significant greater cost to using the Web site or

 7 telephone relative to the cost of processing and

 8 handling paper acknowledgments, which providers would

 9 need to do.

10      Q.  Could you point us to where in your report,

11 you use the words "no significant greater cost" in the

12 context of written acknowledgements?

13      A.  That's implicit in the sentence in Appendix C.

14      Q.  What sentence would that be, sir?

15      A.  The sentence is "no harm resulted from

16 PacifiCare's alleged failure to acknowledge receipt of

17 claims via written acknowledgment letters."  Providers

18 and consumers were able to ascertain the status of

19 their claims on the PacifiCare Web site and over the

20 telephone.

21          So the harm they suffered was the

22 inconvenience of having to use one of these modes

23 rather than receive a printed letter sent by U.S. mail.

24      Q.  And nowhere do you condition which providers

25 can obtain information off the Web site and which
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 1 cannot, right?

 2      A.  No, I did not refer specifically to

 3 Ms. Berkel's testimony in this appendix.

 4      Q.  Or the fact that a nonpar provider could not

 5 confirm the receipt of a claim from the Web site,

 6 right?

 7      A.  I did not refer to the fact that a

 8 nonparticipating provider could not receive

 9 confirmation of claim status on the Web site in my

10 report.

11      Q.  Did you review the testimony of Nancy Monk?

12      A.  I don't remember.

13      Q.  Do you know who Ms. Monk is?

14      A.  Yes.

15      Q.  Are you aware that she testified here that the

16 date of receipt of the claim is not available on the

17 Web site to anybody?

18      A.  No, I don't -- I don't recall that.

19      Q.  And you are aware that one of the things the

20 statute requires is that the date of the receipt be

21 provided in the acknowledgment, right?

22      A.  I don't have the statute in front of me.

23      Q.  You don't know one way or the other?

24      A.  Could I see a copy of --

25      Q.  I just want to know what you know.  We can get
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 1 you a copy later.  But I'd just like to know what you

 2 know.

 3      A.  I don't recall.

 4      Q.  Dr. Kessler, do you recall testimony to the

 5 effect that a claim that is not yet in RIMS cannot be

 6 accessed through the Web portal?

 7      A.  I don't know whose -- could you tell me who

 8 testified to that effect?  That might help me remember.

 9      Q.  Ms. Berkel.

10      A.  No, I don't -- I can't recall.

11      Q.  Are you aware that Ms. Berkel also testified

12 that a claim that has gotten into RIMS but has not yet

13 been fully adjudicated is not accessible through the

14 portal?

15      A.  No, I can't -- I don't recall.

16      Q.  So if you would assume that nonpar providers

17 cannot use the Web portal and that par providers who

18 are using the Web portal cannot tell -- cannot access a

19 claim until it has been fully adjudicated, would those

20 two facts cause you to reconsider any of the

21 conclusions you testified to either in your written

22 report or on the stand?

23      MR. VELKEI:  Objection, vague.  In the absence of

24 the phone system as well?

25      THE COURT:  I'm sorry.  Could you repeat the
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 1 question.

 2          (Record read)

 3      MR. STRUMWASSER:  Q.  Only two facts I'm asking

 4 you to assume.  One is that nonpar providers cannot use

 5 the Web portal.  Have you got that?

 6      A.  Yes.

 7      Q.  And the other is that par providers who are

 8 trying to use the Web portal cannot access a claim

 9 until it has been fully adjudicated.  Do you have that

10 assumption?

11      A.  Yes.

12      Q.  With those two facts in mind, would you have

13 grounds in your mind to reconsider any of the opinions

14 in your written report or on the stand?

15      A.  Is -- does your -- can I ask -- I need another

16 piece of information about the hypothetical.

17      Q.  Sure.

18      A.  Is it still possible for the providers to use

19 the telephone?

20      Q.  Yes, as Mr. Velkei pointed out to you.

21      A.  No, I would not change this conclusion until I

22 had more information that, for these subsets of

23 providers that you've referenced in your hypothetical,

24 one -- or at least one of them bore some costs of

25 confusion or inconvenience as a result of not having
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 1 the paper acknowledgment letter.

 2      Q.  Just so we're clear here, the first group, the

 3 nonpar, is a proper subset of all providers, right?

 4      A.  I don't -- what does -- I don't know what the

 5 word "proper" means.

 6      Q.  I'm sorry.  In set theory, proper subset is a

 7 set that is smaller than the whole set.

 8      A.  Could you please read back the question?

 9      Q.  Let me rephrase it.

10          The first group, the nonpar providers, they

11 are a subset of the population of providers, correct?

12      A.  Yes.

13      Q.  There are people who are not nonpar providers

14 and are providers, right?

15      A.  Yes.

16      Q.  But the second group that I referred to, that

17 was not a subset of providers.  It was all providers.

18 Did you understand that?

19      A.  The second group were participating providers,

20 which are -- which is also a subset of all providers.

21      Q.  Okay.  But you did understand that nobody, no

22 provider could access a claim until it had been --

23 through the Web portal until it had been adjudicated by

24 RIMS because either they couldn't get access at all or

25 because they were a par provider and it didn't show up
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 1 on the Web site until it had been adjudicated; you did

 2 understand that, right?

 3      MR. VELKEI:  Asked and answered.

 4      THE COURT:  Overruled.

 5      THE WITNESS:  Yes, I understand that.

 6      MR. STRUMWASSER:  Q.  And you understood it when

 7 you answered before about not changing your opinions,

 8 right?

 9      A.  I understand it now.

10      Q.  And that doesn't change your answer about not

11 changing your opinions?

12      A.  No.

13      Q.  You testified that there's no harm resulting

14 from failure to retain copies of acknowledgment

15 letters, right?

16      A.  Yes.

17      Q.  And that is based on your assertion that claim

18 status was recorded in the PacifiCare database, right?

19      A.  It's based on the fact that claims status was

20 reported in PacifiCare's database and so was available

21 to consumers and regulators as it would have been if

22 PacifiCare had printed the physical acknowledgment

23 letter and kept it in a file.

24      Q.  Is it your testimony or opinion, rather, that

25 there is no -- that there is no harm in a provider
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 1 failing to keep a paper record even if that provider

 2 has a history of data corruption in its claims files?

 3      THE COURT:  I don't think you meant that.

 4      MR. STRUMWASSER:  I didn't mean provider.  I meant

 5 insurer.

 6      THE COURT:  Start over.

 7      MR. STRUMWASSER:  Q.  Is it your opinion that

 8 there is no harm in a provider -- excuse me, in an

 9 insurer failing to retain a copy of an acknowledgment

10 letter even when that insurer has a history of data

11 corruption in its claims computer?

12      MR. VELKEI:  Assumes facts not in evidence.

13      THE COURT:  Overruled.

14      THE WITNESS:  Could you please read the question

15 back to me?

16          (Record read)

17      THE WITNESS:  Is this a hypothetical?  I don't

18 know.

19      MR. STRUMWASSER:  Q.  You don't know if it is a

20 hypothetical or you don't know --

21      A.  I guess my answer to your question is I don't

22 know.

23      Q.  Okay.

24      A.  And the reason is I want to -- I'd like to

25 know if this is a hypothetical.
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 1      Q.  I'll let you assume it's a hypothetical.

 2      A.  Okay.  So assume --

 3          Yes, I would need to know more fact -- does

 4 the -- I would need to know if the insurer had a copy

 5 of the claim as separate from the acknowledgment letter

 6 that was agreed upon as valid by all the parties.

 7      Q.  Okay.  I'll amend my question to add the

 8 assumption that the insurer has a copy of the claim.

 9      A.  The insurer has a valid copy of the claim.

10      Q.  Of a paper claim, the actual physical paper,

11 let's say.

12      A.  And does the insurer's files with the valid

13 copy of the paper claim also include the date that the

14 paper claim was received in the hypothetical?

15      Q.  No.

16      A.  I see.  So, in the hypothetical, the insurer

17 has a valid copy of the paper claim, but the file on

18 the claim is missing information about the receipt date

19 of the claim?

20      Q.  That's right, and is missing the

21 acknowledgement letter.

22      A.  But the database does have this information;

23 there's just no paper?

24      Q.  Yes, the database that has a history of

25 corruption.
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 1      A.  That's in the hypothetical?

 2      Q.  Right.

 3      A.  Yeah, I mean, I would -- I don't see any harm

 4 from that, although I would be open to, you know, to

 5 assessing harm from that if I had evidence that the

 6 corruption of the database resulted in providers being

 7 paid incorrectly or not having the timely payment of

 8 their claims, then that might change my answer.

 9      Q.  How about being unable to determine whether or

10 not their claim was paid -- was received rather, excuse

11 me?

12      A.  That fact alone wouldn't enable me to assess

13 the harm in this hypothetical.

14      Q.  What would you need to assess the harm?

15      A.  I would need to know whether that failure to

16 have a written acknowledgment letter in the file led

17 providers to not -- ultimately not receive the interest

18 to which they were entitled.

19      Q.  That's the only form of harm that you would

20 recognize for purposes of that question?

21      A.  That would be the first place I would look.

22      Q.  What would the second place be?

23      A.  I don't know.  I would have to think more

24 about it.

25      Q.  Are you aware that in fact the date



21170

 1 acknowledgment letters are sent out is not tracked in

 2 RIMS?

 3      MR. VELKEI:  Assumes facts not in evidence,

 4 misstates the record.

 5      THE COURT:  I'll allow it.

 6      MR. STRUMWASSER:  It does -- it is in the record.

 7      THE COURT:  Well, if it isn't, if it is -- I'm

 8 sure you'll --

 9      THE WITNESS:  I don't know whether that's true or

10 not.  And I don't -- yeah, I don't know.

11      MR. STRUMWASSER:  Q.  Are you aware that, during

12 the 2007 market conduct exam of PacifiCare, the company

13 was unable to produce acknowledgment letters in

14 response to a request from the Department?

15      A.  I don't remember from the market conduct exam,

16 but I -- could I -- I could look at it and refresh my

17 memory.

18      Q.  I just need to know what you know.

19      A.  I don't remember.

20      Q.  Are you aware that, in addition to not being

21 able to produce a copy of the letters, the company was

22 unable to produce data demonstrating that there were

23 acknowledgment letters sent out?

24      MR. VELKEI:  Objection, irrelevant.  Your Honor,

25 we didn't send acknowledgment letters out at the time.
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 1 I don't know why we're wasting this witness's time with

 2 these kind of questions.

 3      THE COURT:  I'm sorry.  Could you read the

 4 question back.

 5          (Record read)

 6      THE COURT:  I'll allow it.

 7      THE WITNESS:  It is my understanding that the

 8 Department has alleged that PacifiCare has failed to

 9 send written acknowledgment letters.  And so, although

10 I can't recall the precise language in the order, given

11 that that is an allegation of the Department, it

12 wouldn't -- it doesn't surprise me that -- what you're

13 saying doesn't surprise me.

14      MR. STRUMWASSER:  Q.  Now, you do include

15 enforcement costs in your definition of harm, do you

16 not?

17      A.  No.

18      Q.  You do not?

19      A.  No.

20      Q.  You do testify that the penalty should include

21 enforcement costs, right?

22      A.  In my direct testimony, in Slide 3, I stated

23 that the formula I presented omits the cost of

24 enforcement which should also be paid by the violator.

25 That would be over and above the harm and the penalty
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 1 paid to the regulator.

 2      Q.  Is it your testimony that, as a uniform

 3 proposition, the failure to maintain pertinent

 4 documents in a claim file cannot result in harm?

 5      A.  No.

 6      Q.  You are aware there's evidence in this case

 7 that claims were inappropriately denied because of

 8 PacifiCare's failure to maintain certificates of

 9 creditable coverage?

10      A.  Yes.

11      Q.  And would you agree that there was a harm

12 associated with the improper denial of a claim because

13 of the failure to maintain the COCCs?

14      A.  Yes.

15      Q.  And what is the measure of that harm?

16      A.  Well, the first measure of that harm that I'd

17 look to would be the amounts that had to be repaid as a

18 result of the allegedly improper denials.

19      Q.  What else would you look at?

20      A.  If there were other evidence of harm

21 associated with those alleged violations, I would

22 consider that also.

23      Q.  What kind of evidence of other forms of harm

24 would you look for?

25      MR. VELKEI:  Calls for speculation.
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 1      THE COURT:  If you know.

 2      THE WITNESS:  I don't know.

 3      MR. STRUMWASSER:  Q.  Can you tell us where in

 4 your report or your 5621 you recognize any harm from

 5 any erroneous claim denials -- or 5622, excuse me, in

 6 either your report or the slide show.

 7      A.  If you mean harm from improper denials due to

 8 the -- due to missing certificates of creditable

 9 coverage, I talk about that in Footnote 6 to my report.

10 Footnote 6 of my report.

11          Your Honor, could we take a break?

12      THE COURT:  Sure.

13          (Recess taken)

14      THE COURT:  We'll go back on the record.

15      MR. STRUMWASSER:  Q.  Dr. Kessler, when we broke a

16 few minutes ago, you had said that the place where you

17 address claim denials -- improper claim denials due to

18 missing COCCs was in Footnote 6 of your report, right?

19      A.  Yes.

20      Q.  And by that I take it you mean that you

21 addressed them by pointing out either that they were

22 not addressed by Dr. Zaretsky or they caused no harm

23 and/or were self-disclosed to CDI by PacifiCare and

24 remediated prior to the market conduct exam.  That's

25 what you're talking about?
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 1      A.  Yes.

 2      Q.  A claim denial that is improper and was caused

 3 by the failure to maintain a COCC, the fact that

 4 Dr. Zaretsky did or did not refer to it has nothing to

 5 do with whether in fact there was harm, correct?

 6      A.  That's true.  But I'm a little surprised --

 7 but I was a little surprised that he had made no

 8 attempt to quantify the harm from those allegations.

 9      Q.  Next in Footnote 6 "Caused no harm and/or were

10 self-disclosed to CDI by PacifiCare and remediated

11 prior to the market conduct examination."  May I ask

12 you, Dr. Kessler, in the spirit of algebra, to tell us

13 where the parentheses are around that series of

14 conjunctions and disjunctions?

15          In that phrase, starting with the word

16 "caused" and ending with "examination," how many

17 conditions are there?

18      MR. VELKEI:  Objection, vague.

19      THE COURT:  Did you understand the question?

20      THE WITNESS:  No.

21      THE COURT:  All right.  You have to rephrase.

22      MR. STRUMWASSER:  Q.  Okay.  "Cause no harm," is

23 that intended to stand by itself, or does that have

24 to -- in order for it to be understood, do I have to

25 keep on going in the sentence?
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 1      A.  That's intended to stand by itself.

 2      Q.  Okay.  So is it your testimony that a denied

 3 claim that was wrongfully denied because the -- because

 4 the company failed to retain a COCC caused no harm?

 5      A.  No.

 6      Q.  Okay.  So then I take it that a separate

 7 clause is "were self-disclosed to CDI by PacifiCare and

 8 remediated prior to the market conduct exam," that's a

 9 separate condition?

10      A.  Yes.

11      Q.  And is it your testimony that the COCC-based

12 wrongful denials were in fact self-disclosed by

13 PacifiCare to CDI and remediated prior to the market

14 conduct exam?

15      A.  Yes.

16      Q.  And is it your testimony that, if a claim --

17 let's -- well.  Let's just focus on self-reporting.  If

18 a claim is wrongfully denied due to the COCCs not being

19 retained, the fact that it may or may not have been

20 self-disclosed by itself does not affect whether there

21 was a harm, right?

22      A.  That's correct.  But it does affect whether

23 there should be a penalty imposed over and above

24 payment of restitution for the harm.

25      Q.  I understand your testimony on that.  I'm not
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 1 going into that.  I'm trying to trace down to the

 2 question of whether there would be harm.

 3          If a claim was wrongfully denied but

 4 remediated, that is to say, it was eventually paid with

 5 interest, is it your testimony it is impossible for

 6 that denial to have caused any harm?

 7      A.  No.

 8      Q.  Under what circumstances does a self -- excuse

 9 me -- does an erroneously denied claim that was then

10 remediated, under what circumstances does it continue

11 to cause harm?  Strike that.

12          Under what circumstances has it caused harm?

13      THE COURT:  Do you understand the question?

14      THE WITNESS:  No.

15      THE COURT:  You're going to have to repeat it.

16      THE WITNESS:  I'm sorry.

17      MR. STRUMWASSER:  Q.  Under what circumstances

18 would a claim wrongfully denied but subsequently

19 remediated cause harm?

20      A.  Well, it would certainly cause harm by virtue

21 of the late payment of the remediation.

22      Q.  If a claim is wrongfully denied, paid late

23 correctly with the 10 percent interest, is it your

24 testimony that it is impossible for there to have been

25 harm from that claim, from the denial of that claim?
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 1      A.  No.

 2      Q.  Under what circumstances would there be harm?

 3      MR. VELKEI:  Calls for speculation.

 4      THE COURT:  Overruled.

 5      THE WITNESS:  I mean I -- I could imagine, you

 6 know, circumstances, but I don't -- I saw no evidence

 7 in this case of these COCCs, no evidence in the record

 8 of any harm of that sort.

 9      MR. STRUMWASSER:  Q.  I want to make sure I

10 understand.  Are you saying you saw no evidence of any

11 harm or no evidence of any quantified harm?

12      A.  Oh, I'm not saying either of those things.

13      MR. VELKEI:  Objection, vague.  Are we talking

14 about harm in addition to the payment of the claim and

15 the interest or --

16      MR. STRUMWASSER:  The hypothetical said the claim

17 was late paid and with interest.

18      MR. VELKEI:  Okay.

19      THE COURT:  Could you read the question back.

20          (Record read)

21      THE WITNESS:  With regard to the allegedly

22 improperly denied claims due to lost COCCs --

23      THE COURT:  I thought we were talking about

24 something else.

25      MR. STRUMWASSER:  I think we sort of migrated to
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 1 the larger species of claims wrongfully denied, paid

 2 late with interest.

 3      THE WITNESS:  Oh, I'm sorry.  I didn't understand.

 4      THE COURT:  Yes.

 5      MR. VELKEI:  But, your Honor, how can we then be

 6 talking about what harm would be above those payments?

 7 I mean, if it's a hypothetical --

 8      THE COURT:  That's the issue.  He gets to ask that

 9 question.

10      MR. VELKEI:  He asked him if there was any harm

11 above the payments of the claim with interest.

12      MR. STRUMWASSER:  I asked him whether there was

13 any harm after the claim was paid with interest, not

14 above.

15      MR. VELKEI:  But then he's asking him to quantify

16 the harm?  We're talking about a hypothetical.  How

17 could he do that?

18      THE COURT:  Will you repeat the question.

19          (Record read)

20      MR. VELKEI:  So we're talking about evidence with

21 a hypothetical?  I think that --

22      MR. STRUMWASSER:  Q.  You saw no evidence of harm

23 from claims that were denied due to COCC violations?

24      MR. VELKEI:  Okay.  So we're not talking about a

25 hypothetical.
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 1      THE WITNESS:  No, I don't agree with that

 2 statement.

 3      MR. STRUMWASSER:  Q.  Your answer a moment ago

 4 was:

 5                         "I mean, I -- I could

 6                    imagine, you know,

 7                    circumstances.  But I

 8                    don't -- I saw no evidence

 9                    in this case of these COCCs,

10                    no evidence in the record of

11                    any harm of that sort."

12          So I'd like to know, do you or do you not

13 believe there's evidence in this record of harm from

14 claims that were wrongfully denied due to the absence

15 of COCCs?

16      MR. VELKEI:  Asked and answered.

17      THE COURT:  Overruled.

18      THE WITNESS:  Yes, there is evidence.  The harm

19 from those wrongfully denied -- there is evidence that

20 the harm from those wrongfully denied claims, by

21 evidence -- the evidence, evidence by the payment of

22 the statutory 10 percent interest.

23      MR. STRUMWASSER:  Q.  Now I want to get it clear.

24          Setting aside the payment of 10 percent

25 interest, do you see any harm from any of the account
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 1 of any denial of claims due to COCCs after 10 percent

 2 interest was paid?

 3      A.  Aside from the untimely payment, I see -- I've

 4 seen no evidence -- I'm not aware of any evidence in

 5 the record of harm arising out of allegedly improperly

 6 denied claims from the COCCs.

 7      Q.  Now let's be clear.  Are you saying you are

 8 aware of no evidence of harm or no evidence of

 9 quantified harm?

10      A.  Aside from harm from untimely payment, I'm

11 aware of no evidence in the record of harm arising out

12 of allegedly improperly denied claims from the COCCs.

13      Q.  And you are specifically including, among the

14 things that do not strike you as evidence of harm, the

15 testimony of Ms. W, correct?

16      A.  I was not able to determine from Ms. W's case

17 whether -- whether or what harm was caused arising out

18 of allegedly improperly denied claims from the COCC

19 problem.

20      Q.  New hypothetical, Dr. Kessler.  July 1, 2006,

21 a claim comes in for a member who had prior coverage

22 that was documented in a COCC.  Are you with me so far?

23      A.  Yes.

24      Q.  PacifiCare loses the COCC, denies the claim

25 because the claim was subject to a preexisting
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 1 condition exclusion.  Still with me?

 2      A.  Yes.

 3      Q.  And let's also assume that, had PacifiCare had

 4 before it -- had the claims examiner had before it the

 5 missing COCC, he or she would have recognized that this

 6 was not in fact a claim that's excluded by pre-ex.

 7 Have you got that also?

 8      A.  Yes.

 9      Q.  PacifiCare does not pay the claim in 2006,

10 does not pay the claim in -- does not process the claim

11 in 2007 -- strike that.

12          Let's do it this way.  On July 15th of 2006,

13 PacifiCare sends a denial on the grounds of preexisting

14 condition.  Have you got that?

15      A.  Yes.

16      MR. VELKEI:  You said a denial on basis of COCC or

17 pre-ex?

18      MR. STRUMWASSER:  Pre-ex.

19      THE WITNESS:  So is this a new hypothetical?

20      MR. STRUMWASSER:  Q.  No.  Are you aware that the

21 significance of the lack of a COCC is that it makes the

22 member subject to pre-ex?

23      A.  Oh, I understand.

24      MR. VELKEI:  I didn't understand either.

25      THE WITNESS:  Go ahead.
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 1      MR. STRUMWASSER:  Q.  On July 16th, the member

 2 gets it, sends another copy of the COCC with a letter

 3 saying, "Gosh, you guys.  Take a look again."  The

 4 company does not process it the rest of 2006, does not

 5 process it in '07, '08 or '09.

 6          On June 30th, 2010, somebody discovers it,

 7 reprocesses it, recognizes it was not excluded due to

 8 the pre-ex condition, but it was covered by the

 9 deductible, and this member did not reach his or her

10 deductible during the 2006 year.

11          Have you got that in mind?

12      A.  Yes.

13      Q.  So as a result, the 2010 EOB goes back,

14 saying, "This was a valid claim.  We should have

15 credited your deductible.  We didn't.  We're sorry.

16 But there's no check due because of your deductible."

17          Have you got that?

18      A.  Okay.

19      Q.  Under those circumstances, there would be no

20 interest paid, right?

21      MR. VELKEI:  Calls for speculation.

22      THE COURT:  Overruled.

23      THE WITNESS:  There was -- if I -- I mean, if I

24 understood your hypothetical correctly, the member --

25 PacifiCare never failed to pay money to the member that
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 1 the member or a provider was due.

 2      MR. STRUMWASSER:  Q.  That's right.

 3      A.  So PacifiCare never failed to pay money to a

 4 member or the provider and therefore had to pay no

 5 interest.

 6      Q.  Okay.  In that situation, has there been any

 7 harm?

 8      MR. VELKEI:  Calls for speculation.

 9      THE COURT:  Overruled.

10      THE WITNESS:  I mean, the -- I would need to know

11 more about the hypothetical to assess harm, given that

12 PacifiCare never improperly withheld funds from a

13 member or provider.  I suppose it might be possible for

14 there to be harm, but I would need to know more to be

15 able to assess it.

16      MR. STRUMWASSER:  Q.  What would you want to know?

17      A.  I don't -- I don't even -- the facts, I don't

18 even know.

19      Q.  As a general proposition, if a claim is

20 wrongfully -- excuse me, if a claim is correctly denied

21 but denied well after the statutory period, there will

22 never be interest, right?

23      A.  Correctly denied -- I don't -- I don't know

24 what -- I don't know.  I don't know what you mean by

25 "statutory period."
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 1      Q.  You don't know what the statutory period is

 2 for the timely period of a claim, for processing of a

 3 claim?

 4      A.  Oh, oh, okay.  Now I understand.

 5          Could you please read the question?

 6          (Record read)

 7      THE WITNESS:  I think that's right.

 8      MR. STRUMWASSER:  Q.  And are you able to say

 9 categorically that, in such instances, there is never

10 any harm?

11      A.  No, I couldn't say that there would never be

12 harm.

13      Q.  Your point about payment of interest is that

14 the 10 percent interest rate exceeds the time value of

15 money, correct?

16      A.  At the time of the violations alleged for

17 late -- failure to reimburse within the time period in

18 this matter, 10 percent exceeds the time value of

19 money.

20      Q.  But not at other times.  There have been times

21 in history when 10 percent was less than -- was less

22 than the time value of money, correct?

23      A.  I think so.  I would have to go back and look

24 at my historical interest rate tables, but I believe

25 that's right.
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 1      Q.  You don't recall any period in even recent

 2 history when prevailing interest rates were above 10

 3 percent?

 4      THE COURT:  He's too young.

 5      MR. STRUMWASSER:  I say that more and more.

 6      Q.  You just don't recall any periods like that?

 7      A.  I would to have go look at a table of interest

 8 rates.  I don't know.

 9      Q.  Even if -- I'm sorry.

10      A.  Yeah, I don't know.

11      Q.  It is amazing.

12          Even in 2006, some people had a cost of money

13 in excess of 10 percent, didn't they?

14      A.  I don't -- I don't know what you mean by that.

15      Q.  You have a cost of money, right?

16      A.  I'm sorry.  I don't know.

17      Q.  If you needed to borrow money today, you would

18 have, given your credit rating or whatever else goes

19 into it, you would be able to borrow money at a given

20 rate, true?

21      A.  Yes.

22      Q.  Let's have that be your cost of money today.

23 Okay?  That's the rate that you can borrow money at in

24 an unsecured loan, let's say.

25          PacifiCare has a cost of money, right?
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 1 Actually not.  United has a cost of money, right?

 2      MR. VELKEI:  We both do.  Sorry.

 3      THE WITNESS:  Okay, I understand.  You mean by

 4 cost of money the rate that I would pay for an

 5 unsecured loan?

 6      MR. STRUMWASSER:  Q.  Right.

 7      A.  Okay.

 8      Q.  Would you agree in 2006, some people could not

 9 get money at 10 percent?

10      A.  I don't know.  I -- I don't know.

11      Q.  You don't know one way or the other?

12      A.  Yeah, I don't know.

13      Q.  On Tuesday, you testified that 10 percent

14 interest was higher than the interest rate the

15 Franchise Tax Board requires taxpayers to pay on late

16 tax payments, right?

17      A.  Yes.

18      Q.  And you opined that the number was so high

19 that you inferred that the legislature was trying to do

20 more than just compensate for the time value of money,

21 to compensate also for any administrative inconvenience

22 that may arise out of late payments.  Do you remember

23 that testimony?

24      A.  Yes.

25      Q.  Do you know how much would be a fair
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 1 compensation for administrative convenience due to a

 2 delayed payment?

 3      A.  To investigate how much administrative

 4 inconvenience might be caused to physicians and

 5 hospitals by a late payment, I consulted the recent

 6 study in the peer review journal Health Affairs, which

 7 undertook a cost accounting study of physician

 8 practices in hospitals in California.

 9          And in that study, they found that business

10 office expenses attributable to billing and

11 insurance-related functions account for 2 to 4 percent

12 of revenue for physicians and around 1 percent of

13 revenue for hospitals.

14      Q.  What does that tell us about the

15 administrative cost attributable to administrative

16 inconvenience for a single late paid claim?

17      A.   That says to me that the administrative

18 expense attributable to potential inconvenience from

19 late pays must be a small fraction of that number

20 because that number accounts for all billing and

21 insurance-related functions of physicians or hospitals,

22 as the case may be -- coding of bills, coding of

23 medical records into bills, late pays, and a wide range

24 of other billing and insurance-related functions.

25      Q.  Let's take your 2 to 4 percent for a moment.



21188

 1 That's 2 to 4 percent of what?

 2      A.  2 to 4 percent of revenue.

 3      Q.  To whom?

 4      A.  For physicians.

 5      Q.  Do you know what that number represents for

 6 physicians nationwide?  How much revenue does a

 7 physician's office make in a year -- excuse me, do

 8 physicians make a year in the aggregate?

 9      MR. VELKEI:  Objection, vague, calls for

10 speculation.

11      THE COURT:  I think that's too broad.

12      MR. STRUMWASSER:  He's a health economist.  He

13 would know how much is --

14      THE COURT:  Where here?  There?

15      MR. STRUMWASSER:  In the United States.

16      THE COURT:  In the entire United States?

17      MR. STRUMWASSER:  Yes.

18      THE COURT:  How is that relevant?

19      MR. STRUMWASSER:  He's reported the percentage of

20 a number, and I think it's important to know what the

21 number is that it's a percentage of, and then we'll go

22 from there.

23      THE COURT:  Fine.  But why don't you ask him if

24 it's based on all physicians in the United States?

25      MR. STRUMWASSER:  Because the study was about
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 1 physicians in the United States.

 2      THE COURT:  All right.

 3      THE WITNESS:  Actually, I think the study was of

 4 physicians in California.

 5      THE COURT:  I thought it was.  So, sorry.

 6      MR. STRUMWASSER:  Q.  Do you know how much the

 7 revenue was to physicians in the United States in that

 8 period?

 9      MR. VELKEI:  Objection, irrelevant.

10      THE COURT:  What's the relevancy?  He just said --

11      MR. STRUMWASSER:  I don't know what the -- I'm

12 sorry.  I don't know what the relevance is of 2 to 4

13 percent.  I'm working on that.

14      THE COURT:  I'm going to sustain the objection.

15 Go somewhere else.  You can explore it, but the study

16 that you just said he just said was California, and

17 that was my understanding as well.

18      MR. STRUMWASSER:  And I asked him for California.

19 That was my follow-up question.

20      THE COURT:  No, you said U.S.  But California,

21 that's fine.  I'll allow California.

22      THE WITNESS:  I'm sorry.  Could you please --

23      THE COURT:  Why don't you just repeat the

24 question.

25      MR. STRUMWASSER:  Q.  Do you know what the
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 1 aggregate physician revenue was during the year of the

 2 study for physicians in California?

 3      A.  Not sitting here, I don't know, no.

 4      Q.  You don't know how much Californians spend

 5 annually on doctors?

 6      A.  I could certainly find out in my office

 7 somewhere.  But sitting here today, I do not know the

 8 answer.

 9      Q.  For the purposes of reaching an approximation,

10 do you know what the -- what that number is nationally?

11      MR. VELKEI:  Objection, irrelevant.

12      THE COURT:  Unless you can establish that that's

13 connected in some way to California, I'm going to

14 sustain the objection.

15      MR. STRUMWASSER:  I'm just looking for an order of

16 magnitude of that, and we know roughly what California

17 is of the United States.  I'm just trying to get an

18 order of magnitude for these numbers.

19      THE COURT:  But doctors are paid differently in

20 California than they are in Rhode Island.  I just don't

21 see that that can possibly be relevant -- unless you

22 can establish that it is.  He knows more than I do, so

23 I could be wrong.

24      MR. STRUMWASSER:  Q.  Dr. Kessler, I'd like you to

25 assume that the revenue to physicians in California
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 1 during that year was about $50 billion.  All right?

 2      A.  Revenue to physicians in California -- as to

 3 what year?

 4      Q.  The year of the study you cited, the 2 to 4

 5 percent year.

 6      A.  The Health Affairs study?

 7      Q.  Yes.

 8      A.  Okay.

 9      Q.  So 2 to 4 percent would be -- you can do 2

10 percent in your head I'll bet.

11      A.  I want to make sure and give you an accurate

12 number.  2 percent of 50 billion is $1 billion and 4

13 percent of 50 billion is $2 billion.

14      Q.  What does that tell you about the cost of

15 processing -- the administrative cost of a late claim

16 payment, a single late-paid claim?

17      A.  Well, the calculation you just asked me to

18 perform does not tell me anything about that.  But the

19 study does tell me something about it.

20      Q.  But it does not tell you how much -- what it

21 would take to compensate a physician's practice for a

22 late paid claim, does it?

23      A.  No.  It does.  What the study tells me is

24 that, if all billing and insurance-related functions

25 for a physician's practice is 2 to 4 percent of
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 1 revenue, then the percentage of revenue expended on

 2 incremental administrative burden from late paid claims

 3 is likely a very small fraction of that.

 4      Q.  Right.  So if the revenue is 50 billion and

 5 it's only 2 percent, then it is $1 billion, right?

 6      A.  Well, if total physician revenue is

 7 50 billion and, according to this study, the amount

 8 attributable to billing and insurance-related functions

 9 is $1 billion, then the amount attributable to all late

10 paid claims in California for all insurers would be a

11 small fraction of that $1 billion number.

12      Q.  Do you know what the median late payment of

13 interest in this case during the MCE period was?

14      A.  Not offhand.

15      Q.  I will tell you that the number in evidence is

16 87 cents.  And would you agree that 6 percent of 87

17 cents is the time value of money?

18      A.  That would be an upper bound on the time value

19 of money.

20      Q.  So the compensation for inconvenience has got

21 to be no more than 4 percent, right?

22      A.  Yes.

23      Q.  And 4 percent of 87 cents is about 35 cents?

24      A.  Well, no.

25      Q.  I'm sorry.  40 percent of --
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 1      A.  Yes.

 2      Q.  -- 87 cents is about 35 cents, right?

 3      A.  Yes, yes.

 4      Q.  Dr. Kessler, based on your experience in the

 5 field of medical economics, do you believe that a

 6 typical physician's office could even process a check

 7 for 35 cents?

 8      A.  I don't know.

 9      Q.  You don't know one way or the other?

10      A.  I don't know how much it costs a physician's

11 office to process a check.

12          My purpose in referencing this Health Affairs

13 study was to point out that all billing and

14 insurance-related business office expenses of

15 physicians amount to 2 to 4 percent of their revenue,

16 and so the incremental amount attributable to one

17 particular variety of claims difficulty would likely be

18 a small fraction of that.

19      Q.  My question was do you have any idea -- do you

20 have any opinion whether a typical physician's practice

21 can process a check for 35 cents?

22      A.  I don't know.

23      Q.  Dr. Kessler, do you know what the legal

24 interest rate on judgments was in 2006?

25      MR. VELKEI:  Objection, relevance.



21194

 1      THE COURT:  I'm not sure what the relevance is.  I

 2 recall it was 10 percent.  But, so....

 3      MR. STRUMWASSER:  I'd like you to assume that it

 4 was 10 percent.  Are you with me?

 5      A.  Okay.

 6      Q.  Assuming it was 10 percent, would it be your

 7 expectation that the legislature -- you know what the

 8 legal rate of interest on judgments means?

 9      A.  No.

10      Q.  It's the amount of interest that is required

11 to be paid by a defendant to a successful plaintiff for

12 the delay in payment of the judgment after the judgment

13 is rendered.  Are you with me?

14      A.  Yes.

15      Q.  Do you have any reason to believe that the

16 legislature intended any portion of that 10 percent to

17 cover a plaintiff's inconvenience?

18      MR. VELKEI:  Objection, relevance.

19      THE COURT:  What's the relevancy?

20      MR. STRUMWASSER:  He's seen one 10 percent; he's

21 declared that it's too high, the legislature must have

22 intended for it to be covering inconvenience.

23          I have another one here.  I want to know if he

24 thinks the same of that one.

25      MR. VELKEI:  But your Honor, the statutory
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 1 interest rate of 10 percent was put into place years

 2 ago.  The 10 percent that we're talking about here was

 3 put in place in connection with this 2006 legislation.

 4 It's a very different set of circumstances.

 5      THE COURT:  It just points up how difficult it is

 6 to try and guess what the legislature had in mind,

 7 which I guess is your point.  So I'll allow it for that

 8 limited point.

 9      THE WITNESS:  Could you please reread the

10 question?

11          (Record read)

12      THE WITNESS:  Well, with regard to the 10 percent

13 statutory interest on late paid claims, that was the

14 product of legislation passed when the time value of

15 money was much lower.  And I don't know when that 10

16 percent interest on judgments was passed or whether the

17 legislature changes that rate from time to time.  I

18 haven't researched that question in coming here today.

19      MR. STRUMWASSER:  Q.  That's a good point,

20 actually.

21          Does the fact that the legislature built 10

22 percent into the Code as a fixed amount knowing, as we

23 must assume it did, that the actual cost of the time

24 value of money varies over time suggest to you that the

25 legislature simply wanted to pick a number high enough
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 1 to be sure to compensate the victim?

 2      MR. VELKEI:  Vague as to which 10 percent.  Are we

 3 talking about the 10 percent for late paid claims or

 4 the 10 percent of the statutory interest?

 5      MR. STRUMWASSER:  Late pay.

 6      THE WITNESS:  This is the 10 percent for the

 7 judgment rates?

 8      THE COURT:  No.

 9      MR. STRUMWASSER:  Q.  Late paid claims.

10      A.  Oh.  The fact that it was passed at a time

11 when the interest rate was so much lower, even

12 long-term interest rates, suggests to me that

13 legislature wanted to include an extra cushion for that

14 purpose.

15      Q.  As an extra cushion for fluctuations in the

16 cost of money?

17      A.  Oh, for potential administrative

18 inconvenience.

19      Q.  And the fact that the legislature has had the

20 10 percent on judgments even longer suggests the same

21 thing to you?

22      A.  I don't know.

23      MR. STRUMWASSER:  I have about -- starting another

24 thing.  If we really want to get out of here at 3:30,

25 we probably should stop now.
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 1      THE COURT:  Tomorrow morning 9:30.

 2          (Whereupon, the proceedings recessed

 3           at 3:19 o'clock p.m.)
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 1 Friday, September 2, 2011            9:47 o'clock a.m.

 2                         ---o0o---

 3                   P R O C E E D I N G S

 4      THE COURT:  This is on the record.  This is before

 5 the Insurance Commissioner of the State of California

 6 in the matter of PacifiCare Life and Health Insurance

 7 Company.  This is OAH Case No. 2009061395,

 8 Agency No. UPA 2007-00004.

 9          Counsel are present.  Respondent is present in

10 the person of Ms. Monk.  And we're continuing with the

11 cross-examination of Dr. Kessler.

12                  DANIEL KESSLER, Ph.D.,

13          called as a witness by the Respondent,

14          having been previously duly sworn, was

15          examined and testified further as

16          hereinafter set forth:

17      CROSS-EXAMINATION BY MR. STRUMWASSER (resumed)

18      MR. STRUMWASSER:  Q.  Good morning, Dr. Kessler.

19 When we left off yesterday, we were talking about the

20 study you relied upon to conclude that 10 percent

21 interest paid on claims adequately compensates

22 providers for the time value of money and the

23 administrative costs they suffered as a result of the

24 late-paid claim, right?

25      MR. VELKEI:  I just want to say misstates the
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 1 testimony to the extent the examiner is characterizing

 2 Dr. Kessler as having said that anybody has suffered

 3 damages, that any provider suffered damages as a result

 4 of late-paid claims.

 5      THE COURT:  So noted.

 6          You can answer the question.

 7      MR. VELKEI:  Thank you, your Honor.

 8      THE WITNESS:  Could you read back the question?

 9          (Record read)

10      THE COURT:  Maybe you can finish the question.

11 Try again.

12      MR. STRUMWASSER:  All right.

13      Q.  Is it your opinion, Dr. Kessler, that the time

14 value of money and administrative inconvenience are the

15 only possible measures of harm related to late payment?

16      A.  No.

17      Q.  What other measures of harm could there be

18 from late payment of claims?

19      A.  I don't know.  It would depend on the

20 circumstances that resulted from the late payments.

21 I'm not aware of any evidence in this case of harm,

22 other than the time value of money.  And I'm not aware

23 of any evidence of increased administrative costs

24 either.

25          But I'm not aware of any evidence of other
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 1 categories of harm either.

 2      Q.  As a matter of deterrence theory as you

 3 understand it, what other forms of harm could derive

 4 from the late payment of a claim?

 5      MR. VELKEI:  Vague, asked and answered, calls for

 6 speculation.

 7      THE COURT:  He said he doesn't know.

 8      MR. STRUMWASSER:  My understanding was he said he

 9 did not conceive -- he was unaware of any.  I would

10 like to know whether he can identify any categories

11 that could exist.

12      MR. VELKEI:  Asked and answered, your Honor.  He

13 said he didn't know.

14                         "What other measures

15                    of harm could there be from

16                    late payment of claims?"

17                         Answer:  "I don't know."

18          And then he said it would depend on

19 circumstances --

20      THE COURT:  I think you're pushing it.  He doesn't

21 know.  Sustained.

22      MR. STRUMWASSER:  Okay.

23      Q.  Suppose that a provider tells a patient,

24 "Look, your insurer hasn't paid my claim in months.

25 I'm not treating you anymore until the claims are



21205

 1 paid."

 2          Is that an event that would, might, or would

 3 not cause harm?

 4      A.  Hypothetically, if a provider were to tell a

 5 patient that he or she was not going to treat the

 6 patient because of late payment, then that might cause

 7 harm.

 8      Q.  What kinds of harm?

 9      A.  I don't know.  I would have to see -- I would

10 have to know more about the situation.

11      Q.  What would you want to know about the

12 situation?

13      A.  I would want to know what the types of

14 treatment that the patient was receiving.  I would want

15 to know about the patient's health status.  I would

16 want to know more about the provider.

17      Q.  If the patient got the same treatment -- the

18 same category of treatment from a physician who was not

19 his or her chosen physician, is that harm?

20      A.  I don't know.  I would have to know more about

21 the facts of the situation to evaluate if the patient

22 were harmed by that.

23      Q.  So do you recognize a value in a person being

24 able to obtain services from the physician of his or

25 her choice?
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 1      A.  In general terms, there is some value from

 2 people being able to choose their physician.

 3      Q.  So a violation of a provision of the Insurance

 4 Code that causes a person not to be able to obtain

 5 services from a physician of his or her choice whom,

 6 but for the violation, they would have been served by,

 7 that causes some harm, does it not?

 8      MR. VELKEI:  Could you read that back, please?

 9      THE COURT:  Yes.

10          (Record read)

11      THE COURT:  Do you have the question in mind?

12      THE WITNESS:  Yes.

13      THE COURT:  All right.

14      THE WITNESS:  I don't know.  It would depend on

15 other facts and circumstances of that person's

16 situation.

17      MR. STRUMWASSER:  Q.  So as a categorical matter,

18 you were not prepared to say that a violation that

19 prevents you from getting the service you want from the

20 doctor of your choice does not, as a categorical

21 matter, cause harm?

22      A.  Without more information about the

23 circumstances of the patient and the physician, I

24 couldn't say whether it caused harm or didn't cause

25 harm.
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 1      Q.  So the answer is yes, you cannot say as a

 2 categorical matter it causes harm -- causes no harm

 3 rather, excuse me?

 4      A.   I'm sorry.  The question is that it causes no

 5 harm or causes harm?

 6      Q.  Let me do it again.

 7      THE COURT:  Try and stay away from the double

 8 negatives.

 9      MR. STRUMWASSER:  Q.  So you cannot say as a

10 categorical matter that a violation that prevents

11 someone from getting medical services from the

12 physician of his or her choice is a harm or causes a

13 harm?

14      A.  I cannot say as a categorical matter that a

15 violation prevents someone -- no, I can't say that as a

16 categorical matter it caused harm.  But I also can't

17 say as a categorical matter that it wouldn't cause

18 harm.

19      Q.  Now, with respect to your conclusions about

20 administrative costs incurred as a result of a failure

21 to timely pay claims and the view that it is

22 compensated by interest payments, you have relied on

23 the article you cited, Footnote 6 of your appendix, by

24 James Kahn in Health Affairs, right?

25      MR. VELKEI:  Your Honor, I to object the first
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 1 part of the question as misstates the testimony.  He

 2 has not concluded that there are administrative costs

 3 incurred as a result of the failure to pay claims in

 4 Footnote 6.

 5      THE COURT:  I'm sorry.  Read the question again.

 6      MR. STRUMWASSER:  Actually, you know what?  I'm

 7 going to withdraw the question.

 8      THE COURT:  Thank you.

 9      MR. STRUMWASSER:  Let's break it into pieces.

10      Q.  Sitting here today, do you have an opinion

11 whether the payment of claims late causes

12 administrative inconvenience?

13      A.  I couldn't conclude in general terms that it

14 did or didn't cause administrative inconvenience.  I

15 would need to have more context about what the question

16 was.

17      Q.  So it could or it couldn't?

18      A.  It might cause administrative inconvenience,

19 but I could also conceive of cases where it wouldn't.

20      Q.  So you're not prepared to say as a categorical

21 matter that receiving two checks or two EOPs, one

22 timely and one late, and receiving a late check

23 categorically causes administrative inconvenience as

24 compared to receiving timely processing of the claim?

25      MR. VELKEI:  Objection, vague.
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 1      THE WITNESS:  I don't understand.  I'm sorry.

 2      THE COURT:  You'll have to rephrase.

 3      MR. STRUMWASSER:  Q.  Circumstance 1, Dr. Kildare

 4 sends in a claim; should have been given $100 of

 5 payment; is given $50 of payment.

 6          PacifiCare sends a $50 check within the

 7 statutory period for responding to a claim.  Have you

 8 got that?

 9      A.  Yes.

10      Q.  And then PacifiCare gets an appeal and is --

11 it's pointed out to them that they have paid 50 when

12 they should have paid 100.  They do a rework, and a

13 year after the original claim is paid, which we will

14 assume is beyond the statutory period, PacifiCare pays

15 the other 50 with 10 percent interest on that 50.  Are

16 you with me?

17      A.  Yes.

18      Q.  So Dr. Kildare in that situation got two

19 checks, right?

20      A.  Yes.

21      Q.  He got a $50 check within the time period, and

22 he got a $55 check late, right?

23      A.  Yes.

24      Q.  Meanwhile, Dr. Welby filed exactly the same

25 claim on exactly the same day and was paid $100 within
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 1 the statutory period.  Right?

 2      A.  Okay.

 3      Q.  So no EOP, no second check -- no second EOP,

 4 no second check for Dr. Welby.  But Dr. Kildare got two

 5 of each.  Are you with me so far?

 6      A.  Yes.

 7      Q.  Are you prepared to say categorically whether

 8 or not Dr. Kildare incurred administrative

 9 inconvenience, Dr. Welby didn't?

10      A.  No, I can't say categorically what happened in

11 this hypothetical, whether he incurred an

12 administrative inconvenience or the magnitude.  But he

13 certainly could have.  I would need to have more

14 information that would enable me to determine whether

15 the first doctor incurred an administrative

16 inconvenience and the magnitude of that cost.

17      Q.  We are distinguishing, are we not, between the

18 existence of inconvenience and the magnitude?

19      MR. VELKEI:  Objection, vague.

20      MR. STRUMWASSER:  My question was did he incur

21 administrative inconvenience?

22          The answer was, "I would want to know more

23 about the magnitude of the inconvenience."

24      THE WITNESS:  I don't believe that was my answer.

25      THE COURT:  Okay.  Could you read the answer back?
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 1          (Record read)

 2      THE COURT:  Okay.  "And the magnitude."

 3          Question?

 4      MR. STRUMWASSER:  Q.  So you do distinguish

 5 between whether there exists administrative

 6 inconvenience and the magnitude of the administrative

 7 inconvenience, right?

 8      A.  Yes.

 9      Q.  So a doctor that incurs a penny's worth of

10 inconvenience has incurred administrative

11 inconvenience, right?

12      A.  Yes.

13      Q.  And a doctor who, because of the violation,

14 incurs no monetary inconvenience but doesn't get to

15 enjoy the theater tickets that he had purchased also

16 has incurred administrative inconvenience, hasn't he?

17      MR. VELKEI:  Could you read that back, please?

18      THE COURT:  I'm sorry.  I didn't get that either.

19      THE WITNESS:  Could you --

20      MR. STRUMWASSER:  Q.  Hypothetically a doctor who,

21 because of a late claim, incurs not pecuniary

22 inconvenience but intangible inconvenience -- didn't

23 get to see his kid play soccer, didn't get to take a

24 walk that day -- that doctor also incurred

25 administrative inconvenience, did he or she not?
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 1      MR. VELKEI:  Objection, irrelevant.  Your Honor, I

 2 hope this is not about doctors not getting to take

 3 their dogs for a walk.  This is why we've been here for

 4 two years?

 5      MR. STRUMWASSER:  Oh, come on.

 6      MR. VELKEI:  This is crazy.

 7      THE COURT:  I'm going sustain the objection.  I

 8 don't think we're getting anywhere with that one.  Try

 9 something else.

10      MR. VELKEI:  Thank you, your Honor.

11      MR. STRUMWASSER:  I would just offer to prove

12 through this witness's testimony that he is not

13 accounting in the -- in his views of administrative

14 inconvenience for nonpecuniary damages.

15      THE COURT:  I think that's clear.

16      MR. STRUMWASSER:  Okay.  Thank you, your Honor.

17      Q.  You cite in Footnote 6 of your appendix,

18 Dr. Kessler, the article by James Kahn in Health

19 Affairs, right?

20      A.  Yes.

21      Q.  And that is the sole source you cite for your

22 conclusions about the monetary value of the

23 administrative convenience for late-paid claims,

24 correct?

25      A.  Yes.
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 1      MR. STRUMWASSER:  Our next in order, your Honor.

 2      THE COURT:  Okay.  1130.  This is Health Affairs.

 3      MR. STRUMWASSER:  An article by James Kahn

 4 entitled "The Cost of Health Insurance Administration

 5 in California: Estimates For Insurers, Physicians, and

 6 Hospitals."

 7          (Department's Exhibit 1130 marked for

 8           identification)

 9      MR. STRUMWASSER:  Q.  Are you ready?

10      A.  Oh, yes, sure.

11      Q.  I'm sorry.  We have to work out a protocol

12 here.  I don't want to creep you out by staring, so if

13 you wouldn't mind telling us when you've reviewed the

14 document I've given you, I would appreciate it.

15          And that is without waiver of your right to

16 say "I need more time" later.

17      A.  It would be helpful if you'd tell me what you

18 wanted to talk about.

19      Q.  Actually, I will in a moment.

20          First of all, I want you to confirm that this

21 is in fact the study that you cite in Appendix C,

22 Footnote 6.

23      A.  Yes.

24      Q.  Can you direct me to the page where the

25 authors conclude that total BIR costs incurred by
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 1 physicians equals no more than 4 percent of revenue?

 2      A.  Yes.

 3      Q.  Where?

 4      A.  Page 1633; Exhibit 2.

 5      Q.  I'm sorry.  You're referring to Exhibit 2, the

 6 table?

 7      A.  Yes.

 8      Q.  And where is the 2 percent that you point to?

 9      A.  "Claims billing."  It's the third group of

10 rows in the table.  "Claims billing/payment, business

11 office."  For single-specialty surgical physicians,

12 it's 2.1 percent.  For single-specialty primary care

13 physicians, it's 4.0 percent.  And for multi-specialty

14 group practices it's 3.5 percent.

15      Q.  Take a look at Page 1635, please.  Under the

16 heading "Study Results," second bullet, "Physician

17 offices," second sentence, "BIR administration,

18 calculated using BIR percentages from our California

19 physician office interviews, represents 13.9 percent of

20 total revenues for multi-specialty, 14.5 for single

21 specialty primary care, and 12.4 percent for single

22 specialty surgery, respectively."  Do you see that?

23      A.  Yes.

24      Q.  As I read that, the authors are concluding

25 that, from physicians' offices, billing and
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 1 insurance-related cost consumed between 12.4 and 14.5

 2 percent of revenue.  Is that how you read it?

 3      A.  Yes.  But not business office -- the business

 4 office component of billing and insurance-related cost

 5 is not 13.5 percent, 14.5, or 12.4 percent.  The

 6 business office component is between 2.1 and 4 percent.

 7 The larger number you cite includes many other factors

 8 that don't relate to claims billing and payment.

 9      Q.  So that would be activities of people other

10 than those people in the business office involved in

11 claim billing and insurance related, right?

12      A.  No.

13      Q.  Well, the billing -- the line you point to is

14 for business office, right?

15      A.  The line I'm pointing to is for all claims

16 billing and payment functions.

17      Q.  Incurred in the business office?

18      A.  No.  All claims billing and payment functions.

19      Q.  And in 1635, are they not also referring to

20 all claims billing and insurance costs?

21      A.  Page 1635 is the sum of claims billing and

22 payment functions, but also other administrative

23 functions that don't relate to claims billing and

24 payment.

25      Q.  Take a look at Exhibit 2 under
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 1 "Multi-specialty."  The 3.9 percent that you allude to

 2 is the administrative percentage of the total revenue,

 3 right?

 4      A.  No.  I'm not referencing that number.

 5      Q.  Well, let's look at the "Single-specialty."

 6 Administrative percent of total revenue in claims

 7 billing and payment is 3.0 percent, correct?

 8      A.  The number that I'm referencing is the third

 9 column in that panel, which is the billing and

10 insurance-related percentages of total revenue.

11          The administrative percent of total revenue

12 includes functions other than billing and

13 insurance-related functions and so are not relevant to

14 billing and insurance-related functions.

15      MR. STRUMWASSER:  We need a moment, your Honor,

16 we've lost the feed.

17      THE COURT:  Okay.

18          (Pause in proceedings)

19      THE COURT:  Okay, next question.

20      MR. STRUMWASSER:  Q.  Dr. Kessler, is it your

21 understanding of this table that there are no costs

22 associated with late-paid claims other than those

23 recorded for business office?

24      A.  No.  That's not my testimony.  My testimony is

25 that increased administrative costs associated with
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 1 late-paid claims would be an incremental claims billing

 2 and payment cost as that is defined in this study.

 3      Q.  If it would be an incremental cost for claims

 4 billing and payment, are you not then saying that there

 5 are no costs associated with late paid claims in any of

 6 the other categories -- broad admin, other specific

 7 admin, and major clinical elements?

 8      A.  I wouldn't presume to conclude that it would

 9 be impossible for there to be other costs associated

10 with late-paid claims.  Offhand, I'm not sure what they

11 would be.  But I would be open to evidence that there

12 were other costs, if there were evidence of that, to

13 count that.

14      Q.  If physicians themselves were involved in

15 late-paid claims, those costs would not be reflected in

16 the claims billing and payment rows, right?

17      MR. VELKEI:  Objection, vague.  "Involved in

18 late-paid claims"?

19      MR. STRUMWASSER:  Q.  Incurred costs, incurred

20 time.

21      THE COURT:  Time, all right.  I'll allow it.

22      THE WITNESS:  I don't think that's an accurate

23 description of this study, no.

24      MR. STRUMWASSER:  Q.  So it's your understanding

25 that a physician's hours spent on claims billing and
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 1 payment would be listed under "Claims billing/payment,

 2 Business office"?

 3      A.  To answer this question, I would need to go

 4 back and reread this paper more carefully.  But my

 5 recollection of it is that the authors attributed some

 6 physician time to business office functions as well as

 7 clerical time.  But I can't tell you for sure without

 8 reviewing the study.

 9      Q.  On Page 1635, again, in that same paragraph

10 "Physician offices," the last sentence begins, "The

11 largest BIR categories are the business office" -- and

12 there's a number -- "provider time (3.7 percent)," and

13 then some other stuff.  Do you see that?

14      A.  Yes.

15      Q.  Would you agree that the authors of this paper

16 have concluded that 3.7 percent of provider time in a

17 multi-specialty group is spent on BIR functions?

18      A.  Yes.  Yes, that's right.

19      Q.  Do you know of any other studies assessing the

20 amount of time physicians spend on BIR functions in

21 California?

22      A.  No.

23      MR. STRUMWASSER:  1131, your Honor.

24      THE COURT:  Okay.  It's a May 14th, 2009 article

25 entitled "Peering Into the Black Box."
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 1          (Department's Exhibit 1131 marked for

 2           identification)

 3      THE COURT:  It's going to take you a while to read

 4 this, I assume.  Did you want to take a break, or is

 5 there something in particular or what?

 6      MR. STRUMWASSER:  I don't know if we need to take

 7 a break.  Let me ask a couple of preliminary questions,

 8 then we can decide where we are.

 9      THE COURT:  All right.

10      MR. STRUMWASSER:  Q.  Dr. Kessler, have you seen

11 this article before I just gave it to you?

12      A.  It looks vaguely familiar, but I just -- I

13 don't know.

14      MR. STRUMWASSER:  I don't think a break is going

15 to help.  This is a fairly long document.  Can I ask

16 questions of him and see how far we get or --

17      MR. VELKEI:  Your Honor, maybe he can take five,

18 ten minutes, read the document quietly, and see

19 whether -- because --

20      THE COURT:  Yes, why don't we take a five-minute

21 break.

22      MR. STRUMWASSER:  Can we do it in situ?

23      THE COURT:  I'd like to stretch my legs.

24      MR. VELKEI:  I expect at some point, he's going to

25 want to take a bathroom break.  So if we're not going
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 1 to take that break now, it's going to be in 20 minutes,

 2 so --

 3      MR. STRUMWASSER:  That's fine.  Let's do this

 4 right now and then take whatever break you need.

 5      THE COURT:  Take five minutes to read it.

 6      THE WITNESS:  Okay.  It would be helpful to know

 7 what I was looking for, but --

 8      THE COURT:  Fair enough.

 9          Do you have some questions in mind that you're

10 going to ask him about?

11      MR. VELKEI:  I see some highlighted pages on the

12 other side of the table.  Perhaps he can just give us

13 the page numbers that he's highlighted so we have some

14 sense of --

15      THE WITNESS:  Could you share that with me?

16      MR. STRUMWASSER:  Yes.  I'm going ask you about

17 the first page, the second page, and Tables -- or

18 Exhibits 1, 2, and 3.

19      MR. VELKEI:  Dr. Kessler, if five minutes is not

20 going to be enough, just let the Court know that.

21      THE WITNESS:  Yes, I mean --

22      MR. VELKEI:  Because that's not very much time

23 with this document.

24      THE WITNESS:  Offhand, I mean, it's hard for me to

25 evaluate a paper that I was just handed.  I would have
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 1 to review it and know what questions you had.

 2      MR. STRUMWASSER:  You know what?  Let me just

 3 confirm with him that he's unfamiliar with these

 4 findings, and we'll just take the paper.

 5      THE COURT:  All right.

 6      MR. STRUMWASSER:  Q.  Just read the abstract, if

 7 you would, on the first page.

 8      A.  Okay.

 9      Q.  The -- I believe it's the third sentence in

10 that paragraph, says, "We identified 0.67 non-clinical

11 FTE staff working on billing and insurance functions

12 per FTE physician."

13          Have you ever seen any data indicating how

14 many employees a practice has per physician for billing

15 and insurance functions, setting aside this one,

16 obviously?

17      A.  Yes.

18      Q.  Is the point 67 consistent with your -- with

19 the other materials you've seen in this area?

20      A.  I don't know.

21      Q.  The next sentence says that clinicians spend

22 more than 35 minutes per day performing these tasks.

23 Have you ever seen any measure of how much time

24 clinicians spend on billing and insurance functions?

25      A.  Besides the Kahn study?
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 1      Q.  Do you see in the Kahn study an indication how

 2 many minutes or hours per day or week or month

 3 physicians themselves spend on billing and insurance

 4 functions?

 5      A.  Yes.

 6      Q.  Where?

 7      A.  You had referenced it in your earlier

 8 question, on Page 1635.

 9      Q.  It's in the "Major clinical element" group?

10      A.  Yes.

11      Q.  Under the last row, "Providers"?

12      A.  Yes.

13      Q.  Can you translate those numbers, which are

14 expressed as a percent of revenue, into minutes or

15 hours per unit of time, of physician day?

16      A.  Not offhand, but that would certainly be a

17 possible -- that would certainly be possible.

18      Q.  On the basis of the data in the Kahn study,

19 Exhibit 1130?

20      A.  I don't know.  I would have to spend more time

21 on it.  But it -- that number is a similar -- it's a

22 measure of the type of issue that you're talking about.

23      Q.  The last sentence in the abstract says that,

24 "The cost of medical groups, including clinicians'

25 time, was at least $85,276 per FTE (10 percent of
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 1 revenue)."  Do you see that?

 2      A.  Yes.

 3      Q.  Is that consistent with the numbers in the

 4 Kahn study, in your understanding, Exhibit 1130?

 5      A.  It's lower.  This study that you've provided

 6 cites a lower cost of billing and insurance-related

 7 functions than the Kahn study does.

 8      Q.  Take a look at Exhibit 2 on Page 548.

 9      A.  Exhibit 2.  Yes.

10      Q.  You see the indication there that clarifying

11 claims data consumes an average of six minutes per day

12 for physicians?

13      A.  As I'm looking at this study, it appears that

14 this is based on one particular medical group.  It

15 appears that what the authors did was conduct

16 interviews with one particular medical group.

17      Q.  That's right.  Take a look at Page 545, under

18 "Setting."  "We conducted our study using data from a

19 multi-state, multi-specialty California medical group

20 with more than 500 physicians in three geographically

21 separate divisions each having independent

22 administrative operations."  Do you see that?

23      A.  Oh, yes.  Yes.

24      Q.  Do you consider that to be a reasonable basis

25 to put out published results of this study?
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 1      MR. VELKEI:  Calls for speculation, your Honor.

 2 Dr. Kessler would need more time with this document to

 3 study it before he can answer some questions.

 4      THE COURT:  He can answer it if he can.  If he

 5 can't --

 6          Tell him you can't.

 7      THE WITNESS:  It is what it is.  It's a -- it's a

 8 result of the authors' interviews with one particular

 9 medical group.

10          I would be cautious about generalizing that

11 finding, more cautious than I would be with the Kahn

12 paper, which, as I understand it, was a survey of many

13 physician group practices, based on a survey of many

14 physician group practices.

15      MR. STRUMWASSER:  Q.  We're going to have to do

16 something other than "Kahn paper."  They're both Kahn

17 papers, aren't they?

18      A.  Sorry.  The original Kahn paper.

19      Q.  1130?

20      A.  The 2005 Health Affairs paper, yes.

21      Q.  That's been marked as 1130, right?

22      THE COURT:  Well, technically the second paper is

23 a Sakowski, S-A-K-O-W-S-K-I, if you refer to the first

24 author.

25      MR. STRUMWASSER:  Right.
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 1      Q.  And Dr. Kahn is listed as an author in both

 2 studies, right?

 3      A.  Yes.

 4      Q.  So is Richard Kronick, right?

 5      A.  Yes.

 6      Q.  And they're published in the same journal,

 7 right?

 8      A.  Yes.

 9      Q.  A peer review journal, correct?

10      A.  Yes.

11      Q.  Now, back to Exhibit 2, if you would please.

12 Have you seen data identifying how many minutes a day

13 physicians devote to billing and insurance-related

14 activities in other studies?

15      MR. VELKEI:  Your Honor, I'm going to object to

16 this whole line of questioning as irrelevant.  There's

17 been no evidence or testimony in record that any doctor

18 spent any time evaluating any of the alleged late pays

19 in this case.

20          So I guess it has some theoretical interest,

21 but it has no relation to the allegations in this case.

22      MR. STRUMWASSER:  That's actually not true.

23 Dr. Mazer testified about his efforts.  And it's a

24 reasonable inference that if, in fact, these folks have

25 found that physicians are engaged in clarifying claims
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 1 data, it's reasonable to assume that that is also true

 2 for PacifiCare-participating physicians.

 3      MR. VELKEI:  I'll just make our objection for the

 4 record that this is a real leap of faith.  Dr. Griffin,

 5 I remember, had nothing to do with billing and claims.

 6 I think that was obvious.

 7          I wasn't here for Dr. Mazer, but we're having

 8 one doctor who claims to have taken some time.  This is

 9 talking about doctors in general.  There's nothing the

10 evidence that suggests that there were any number of

11 doctors impacted by trying to collect on these alleged

12 late pays.

13      THE COURT:  I'm going to overrule the objection.

14 However, it appears that the witness hasn't taken this

15 into account.  And I'm not sure where we're going to

16 go, questioning the witness.

17      MR. STRUMWASSER:  Well, my next question is going

18 to be whether he has seen -- or I guess my pending

19 question is whether he has seen other numbers for that.

20      THE COURT:  I'll allow it.

21      THE WITNESS:  I don't remember.  I don't know.

22      MR. STRUMWASSER:  Q.  Now, as you point out, this

23 was a study of a large multi-specialty medical group

24 with over 500 physicians.

25          Would you agree that a large practice will
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 1 have more people dedicated specifically to billing and

 2 insurance functions than, let's say, a solo

 3 practitioner?

 4      A.  Yes.

 5      MR. STRUMWASSER:  Actually this is not a bad time

 6 for us to take our break.

 7      THE COURT:  Okay.  Is there a date on 1130?

 8      MR. STRUMWASSER:  Yes.

 9      THE WITNESS:  It's the 2005 paper.

10      THE COURT:  Okay.  Thank you.

11      MR. STRUMWASSER:  Yes.  It's on the cover sheet

12 just above the "DOI" colon line.

13      THE COURT:  Okay -- in parentheses.  Thank you.

14          Okay.  We'll take a break.

15          (Recess taken)

16      THE COURT:  Let's go back on the record.

17      MR. STRUMWASSER:  Q.  Dr. Kessler, it's your

18 opinion this action has placed undue focus on provider

19 interests that harm consumers, right?

20          Would it help you if I mentioned that I was

21 reading from the heading on Page 18?

22      A.  Yes,

23      Q.  And you cite as support for that proposition

24 articles in Part 6 of your testimony, right, starting

25 on Page 18?
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 1      A.  Yes.

 2      Q.  And you believe that increasing provider

 3 market power is responsible for the increase in

 4 provider reimbursement rate, correct?

 5      A.  I believe that increasing provider market

 6 power is one cause of higher reimbursement rates.

 7      Q.  And you cite for that proposition the article

 8 by Berenson in Footnote 40 of your report, correct?

 9      A.  That's one article that I cite.  But I also

10 cited another article.

11      Q.  Do you have any opinion as to whether the

12 growth in provider market power is the primary cause of

13 increased rates?

14      A.  It would depend on the geographic area.

15      Q.  Is California a geographic area for purposes

16 of that answer?

17      A.  I don't -- California is a geographic area.

18      Q.  I'm sorry.  I thought -- we were speaking

19 antitrust for a moment there.  Forgive me.

20          You're familiar with the term "relevant

21 geographic market"?

22      A.  Yes.

23      Q.  I mean, I'm not trying to get cute here.  I

24 just want to figure out, when you said, "It depends on

25 the geographic area," is there a single answer to my
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 1 question with respect to all of California?  Are there

 2 sub regions that have to be taken into account?

 3      A.  Well, if your question is to what is the

 4 importance of provider market power, what role does it

 5 play in increasing prices in California, my answer is

 6 yes, it has played an important role.

 7          But if your other question is does it differ

 8 between parts of California, my answer is yes, that it

 9 does differ.

10      Q.  How does it differ?

11      A.  Well, some of the articles that I cite talk

12 about differences in prices between Northern and

13 Southern California.

14      Q.  Now, we've been talking about provider market

15 power.  First of all, you don't have -- you don't

16 report here what percentage of the increase in rates is

17 attributable to provider market power, do you?

18      A.  No.  In my report, I do not report the

19 fraction of the increase in prices attributable to

20 provider market power.  But the articles that I cite --

21 and it is my opinion -- that provider market power in

22 markets for physician services in California has led to

23 significantly higher prices.

24      Q.  So I heard there two propositions, one, that

25 provider market power has led to higher prices.  Am I
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 1 right about that?  That's your opinion?

 2      A.  Provider market power in California has led to

 3 higher prices.

 4      Q.  And secondly, I heard in your answer that

 5 physician market power has led to higher prices.  Is

 6 that also your opinion?

 7      MR. VELKEI:  Objection, vague.

 8      MR. STRUMWASSER:  Your Honor, we have a pending

 9 objection.

10      THE COURT:  I'm sorry.  It's so hot in here, I

11 can't concentrate.

12      MR. VELKEI:  The first question referred to

13 provider market power, and the second one is to

14 physician market power.  It was otherwise the same

15 question, so I'm not sure what the distinction is.

16      THE COURT:  Could you read the question.

17          (Record read)

18      THE COURT:  So physician and provider are not the

19 same.

20      MR. STRUMWASSER:  No.

21      THE COURT:  All right.  I'll allow it.

22      THE WITNESS:  Yes, I also agree that physician

23 market power in California has led to higher prices.

24      MR. STRUMWASSER:  Q.  I take it, then, your

25 opinion is also that hospital market power has led to
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 1 higher prices?

 2      A.  As a general matter, yes.

 3      Q.  And you understand "providers" to include both

 4 physicians and hospitals, right?

 5      A.  Yes, providers include both physicians and

 6 hospitals.

 7      Q.  And other things like pharmacies and

 8 pharmaceutical companies and other kinds of medical

 9 specialists, right?

10      A.  Yes, "provider" is a generic term referring to

11 suppliers of health services.

12      Q.  Is it your opinion that providers use their

13 market power to drive reimbursement rates as high as

14 they possibly can?

15      A.  I don't know about as high as they possibly

16 can, but I do know that there is evidence that provider

17 market power results in higher prices.

18      Q.  Isn't it true that providers sometimes leave

19 money on the table during negotiations?

20      MR. VELKEI:  Objection, vague.

21      THE COURT:  Do you understand the question?

22      THE WITNESS:  No.

23      THE COURT:  All right.  Rephrase.

24      MR. STRUMWASSER:  Q.  Isn't it true that Berenson

25 concluded that providers sometimes leave money on the
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 1 table during negotiations?

 2      A.  I don't know.  Are you referring to the

 3 article I cited?

 4      Q.  Yes.

 5      A.  Could you point me to where what you're

 6 saying?

 7      MR. STRUMWASSER:  Sure.

 8          1132, your Honor, is the 2010 article by

 9 Berenson, et al.  "Unchecked Provider Clout In

10 California Foreshadows Challenges To Health Reform."

11      THE COURT:  All right, 1132 is an article -- this

12 time maybe I can find the date without needing

13 help -- published online February 25th, 2010.

14          (Department's Exhibit 1132 PAC0914234 marked

15           for identification)

16      THE COURT:  Is there a particular place you want

17 him to look?

18      MR. STRUMWASSER:  Yes.

19      Q.  Bates No. 4240, Dr. Kessler.  And under

20 "Moderating Influences," the first two paragraphs.

21      A.  Okay.  I see it.

22      Q.  So you see that they have concluded that

23 "...providers effectively sometimes leave money on the

24 table in negotiations -- physicians more than

25 hospitals"?  Do you see that?
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 1      A.  I see that they reference this as a moderating

 2 influence.  But the overall message of the article is

 3 that California -- and I'm reading from the abstract --

 4 is that "California providers have implemented various

 5 strategies that have strengthened their leverage in

 6 negotiating prices."

 7          I agree that you are citing "Moderating

 8 Influences" that Dr. Berenson mentions, but that is not

 9 the conclusion that I take from this article.

10      Q.  What does that mean, that it's not a

11 conclusion?  Do you not believe it?

12      A.  No, it means that it is a moderating

13 influence, a qualifier, to their principal conclusion.

14      Q.  So you don't dispute the observation about

15 leaving money on the table, right?

16      A.  I don't dispute that it is an influence that

17 moderates the overall effect of -- that provider market

18 power has on increasing price.

19      THE COURT:  You know what?  It also indicates in

20 here that they're talking about the demise of

21 capitation as opposed to PPO.  So, I mean, how detailed

22 are we going to get into some of this?

23      MR. STRUMWASSER:  It's an interesting question

24 about the whole report.

25      Q.  So let me ask you, Dr. Kessler, can you
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 1 discern from this report, this -- can you discern from

 2 the text in the paper the extent to which it is

 3 addressing HMO versus PPO?

 4      A.  The paper talks about both HMOs and PPOs.

 5      Q.  That wasn't my question.  My question was, can

 6 you discern from the text of the paper the extent to

 7 which it addresses HMO versus PPO?

 8      A.  I don't understand.

 9      Q.  Does it address differences between HMO and

10 PPO?

11      MR. VELKEI:  In the context of?

12      THE WITNESS:  Differences in what?

13      MR. STRUMWASSER:  Q.  You know, I don't care --

14 the color of the executive offices?  Anything?  Does it

15 say anything about PPO as opposed to HMO?

16      A.  It does make some specific references to PPOs

17 in particular.

18      Q.  Can you call our attention to those?

19      A.  Sure.  It's the paragraph above the one you

20 pointed me to.

21      THE COURT:  Actually, in the paragraph above that.

22      MR. STRUMWASSER:  Q.  That's right.  It actually

23 points out above that, as the Judge notes, that the PPO

24 physicians' rate for non-medical group physicians has

25 been growing at a single-digit rate, right?
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 1      A.  Yes.  It says that, "not low, but...below

 2 increases for medical groups," yes.

 3      Q.  Isn't it true that, among provider costs, the

 4 cost for physician services is actually increased at

 5 the lowest rate among all inputs in that index?

 6      A.  I don't understand what you're asking.

 7      Q.  Let me --

 8      A.  I don't understand.

 9      MR. STRUMWASSER:  Let me ask to have marked as

10 Exhibit 1133 the Milliman report.

11      THE COURT:  And this has a 2011 date on it.

12          (Department's Exhibit 1133, PAC0914681 marked

13           for identification)

14      THE WITNESS:  I'm ready, whenever you have a

15 question.

16      MR. STRUMWASSER:  Q.  Thank you.  This is the

17 report that you cite in Footnote 36 and 38 -- Footnotes

18 36 and 38 of your report?

19      A.  Yes.

20      Q.  Take a look at 4685 Bates number-wise.

21      MR. VELKEI:  4685?

22      MR. STRUMWASSER:  Yep.

23      THE WITNESS:  Yes?

24      MR. STRUMWASSER:  Q.  Do you agree that the

25 dollars paid for physician care was the slowest
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 1 increase among the components in the MMI?

 2      A.  That's not what 4685 shows.  Maybe a different

 3 page?

 4      Q.  How about the first sentence of 4685?

 5      A.  Oh, I see.  I'm sorry.

 6      Q.  "Total dollars paid for physician care

 7 increased 4.4 percent, the smallest increase among the

 8 components of the MMI"?

 9      A.  Yes.

10      Q.  That was consistent with Milliman's 2006

11 findings as well, right?

12      A.  I don't know.

13      MR. STRUMWASSER:  1134, your Honor.

14      THE COURT:  1134 is the Milliman Medical Index for

15 2006.

16          (Department's Exhibit 1134, PAC0914673 marked

17           for identification)

18      MR. STRUMWASSER:  And I'm at 4675 there.

19      THE WITNESS:  Go ahead, if you have a question.

20      MR. STRUMWASSER:  Q.  This is the report you cite

21 on Footnote 38?

22      A.  Yes.

23      Q.  It's your testimony that health plans have

24 been forced to raise health insurance premiums, right?

25      A.  I don't know.  Are you reading from my report
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 1 or --

 2      Q.  Page 20.

 3      A.  Yes.

 4      Q.  Now, would you agree that, among the forces

 5 that have pushed healthcare costs up, one would have to

 6 account for new technology?

 7      A.  Yes.

 8      Q.  And the inclusion of previously uncovered and

 9 expensive procedures such as bariatric surgery?

10      A.  I couldn't comment particularly on bariatric

11 surgery because I haven't done any research on that.

12 But it's certainly true that new technology is one of

13 the key causes of healthcare cost growth.

14      Q.  And increased pharmaceutical costs have also

15 pushed up healthcare costs?

16      MR. VELKEI:  Are we talking about costs or

17 premiums now?

18      MR. STRUMWASSER:  Healthcare costs at the moment

19 in my question.

20      MR. VELKEI:  Okay.

21      THE WITNESS:  Could you read back the question,

22 please.

23      THE COURT:  Sure.

24          (Record read)

25      THE WITNESS:  Increased spending on
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 1 pharmaceuticals has also been a component of health

 2 spending increases.

 3      MR. STRUMWASSER:  Q.  All those things are cited

 4 in the Milliman 2006 study at Page 3, right?  The new

 5 technology is in the first bullet.  The utilization of

 6 new procedures, such as bariatric surgery, is in the

 7 last bullet in the second column.  Pharmaceutical costs

 8 are also cited -- I'm not sure where -- in the graph.

 9      MR. VELKEI:  There's also an increased ability by

10 hospitals to negotiate more successfully with health

11 plans.

12      MR. STRUMWASSER:  You know, your Honor, I think

13 that is really improper.

14      MR. VELKEI:  Your Honor, I mean it's really --

15      THE COURT:  It's not an objection, Mr. Velkei.  If

16 you have an objection, make an objection so I can rule

17 on it.  Reading something into the record when it's --

18      MR. VELKEI:  Forgive me, your Honor.

19      THE COURT:  I know everybody's tired and hot.

20      MR. VELKEI:  Understood.

21      THE COURT:  All right.

22      MR. VELKEI:  Misstates the document, your Honor.

23 It is misleading in the sense that it's not giving a

24 complete picture of what's captured on the page as it's

25 written.
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 1      THE COURT:  Can you read the question pending.

 2          (Record read)

 3      THE COURT:  So do you understand the question?

 4      THE WITNESS:  Yes, the items that you've cited are

 5 referenced in the Milliman article, as is an increased

 6 ability by hospitals to negotiate more successfully

 7 with health plans.

 8      MR. STRUMWASSER:  Q.  Funny you should mention

 9 that.  Does it refer to increased ability for

10 physicians to negotiate with health plans?

11      A.  I haven't read this document in some time.  So

12 I would -- I could look back through it.  It doesn't

13 within these bullet points.

14      Q.  So someone would have to call it to your

15 attention for you to know whether it's there or not?

16      MR. VELKEI:  Argumentative.

17      MR. STRUMWASSER:  Withdrawn.

18      THE WITNESS:  I think --

19      MR. STRUMWASSER:  Q.  There's no question pending,

20 sir.

21      A.  Oh, I'm sorry.  Go ahead.

22      Q.  When a health plan faces increased costs from

23 providers, as an alternative to passing through those

24 higher costs as -- in premiums, it does have the

25 opportunity instead to look at its own operation and
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 1 determine whether or not there are other places it

 2 could cut costs, does it

 3      A.  I don't know.  Health -- I don't know.

 4      Q.  You don't know whether a company facing higher

 5 provider costs has the option of examining whether or

 6 not it has other costs that it can cut to offset the

 7 higher provider costs?

 8      A.  My understanding of how health plans operate

 9 is they seek to minimize their operational costs

10 without respect to their provider input costs and that,

11 when markets are competitive, that results in their

12 supplying health plan services at the least possible

13 costs that they can.

14      MR. STRUMWASSER:  1135?

15      THE COURT:  Yes.

16      MR. STRUMWASSER:  Is a printout from Forbes

17 showing CEO compensation in 2011.

18          (Department's Exhibit 1135 marked for

19           identification)

20      MR. STRUMWASSER:  Q.  Dr. Kessler, you see in the

21 Forbes listing that Steven Hemsley, the CEO of

22 UnitedHealthGroup, is the highest paid executive in the

23 United States according to Forbes?

24      MR. VELKEI:  Your Honor, irrelevant.

25      THE COURT:  What's the relevancy?
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 1      MR. STRUMWASSER:  The question is, if they needed

 2 extra money to cover costs and they had a CEO who was

 3 making almost twice as much as the next highest guy, do

 4 they have an alternative to raising prices to

 5 consumers?

 6      MR. VELKEI:  Your Honor, I just want to note that

 7 I tried to bring in all the rich doctors and all the

 8 money they're donating to all the legislatures and CDI

 9 and whoever.  They're doing it too.

10          And I got shut down on that.  And this

11 is going along the same thing.  Poor rich doctors,

12 right?

13      THE COURT:  Yes, I'm not sure.  Just -- you know,

14 let's move on.

15          I understand the point.  Economics of

16 healthcare is clearly complex and fascinating.

17          Let's move on.

18      MR. VELKEI:  Thank you, your Honor.

19      MR. STRUMWASSER:  Q.  Do you know whether or not

20 compensation, as a general proposition, in the

21 healthcare industry has increased roughly in proportion

22 to healthcare costs.

23      MR. VELKEI:  Are we talking about compensation of

24 executives?

25      THE COURT:  I'm sorry.  Could you repeat the
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 1 question?

 2          (Record read)

 3      THE COURT:  It's fair.  Do you mean physicians and

 4 providers or --

 5      MR. STRUMWASSER:  No.  Compensation among health

 6 insurers has increased in proportion to those insurers

 7 healthcare -- the costs that they are paying out.

 8      THE COURT:  The compensation to health insurers?

 9      MR. STRUMWASSER:  I'm sorry.  Compensation within

10 healthcare companies, in other words, payment of their

11 own officers and employees, has increased roughly in

12 proportion to the healthcare costs that they are facing

13 from providers.

14      MR. VELKEI:  Objection, your Honor.  Same

15 arguments on relevance.  I mean, we can get into

16 arguments about the doctors and how much more money

17 they're making.  I didn't go there.  This is the --

18 really pretty far afield.

19      THE COURT1:  What's the relevancy?

20      MR. STRUMWASSER:  The witness's testimony is that

21 the increases in premiums are being driven by increases

22 in provider costs that reflect extraordinary market

23 power by the providers.

24          If another component of those companies' costs

25 unrelated to provider market power is increasing just
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 1 as fast as their provider costs are, it casts doubt on

 2 his testimony.

 3      MR. VELKEI:  Your Honor, to be clear, the witness

 4 testified that the increase in provider costs and the

 5 leverage of providers was a factor in the increasing

 6 prices.  I mean --

 7      THE COURT:  It's fair to ask if there are other

 8 factors and this is one of the other factors.

 9      MR. STRUMWASSER:  Thank you.

10      THE COURT:  Can we cut it through to that?

11      THE WITNESS:  Sure.  Actually, Figure 7 of my

12 report, I think, is responsive to your question.

13 Figure 7 is a summary of a study conducted by the

14 California Healthcare Foundation, which seeks to

15 decompose rising premiums in California into the

16 proportion due to insurer profits, administrative

17 costs, which would include employee compensation, and

18 medical expenses.

19      THE COURT:  And that's on Page 21 of your report?

20      THE WITNESS:  Yes.

21      THE COURT:  All right.

22      MR. STRUMWASSER:  Q.  Do you have your calculator

23 there?

24      A.  Sure.

25      Q.  Medical expenses during the period that you
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 1 display in Figure 7 have increased from $2,124 per

 2 member to $3,138 per member.  What percent increase is

 3 that?

 4      A.  I'm sorry.  47.7 percent.

 5      Q.  All right.  We'll call that 48.

 6 Administrative costs have increased from 190 to $249.

 7 What percent increase is that?

 8      A.  31 percent.

 9      Q.  Profits have increased from $65 to $178.  What

10 percentage increase is that?

11      A.  173.8 percent.

12      Q.  Thank you.  174 percent let's call that.

13          So during this period, medical costs --

14 medical expenses have increased 48 percent,

15 administrative costs have increased 31 percent, and

16 profits were increased 174 percent, correct?

17      A.  Yes.  But that doesn't -- that gives a

18 misleading picture of the portion of rising premiums

19 attributable to each of those factors.

20      Q.  Not my picture, right?  It's your picture?

21      A.  No.  It gives a misleading -- objectively

22 misleading picture of the portion of rising premiums

23 attributable to each of those factors.

24      Q.  Dr. Kessler, your testimony is that health

25 plans have been forced to raise insurance premiums to



21245

 1 cover higher medical expenses, right?

 2      A.  Yes, higher medical expenses constitute the

 3 lion's share of rising premiums.

 4      Q.  Were insurers also forced to raise health

 5 insurance premiums to cover rising administrative

 6 costs?

 7      A.  Higher administrative costs account for 5

 8 percent of the increase in premiums in California over

 9 the period of this study.

10      MR. STRUMWASSER:  I haven't gotten an answer to

11 that.

12      THE COURT:  Could you read the question, please.

13          (Record read)

14      THE WITNESS:  I don't know.

15      MR. STRUMWASSER:  Q.  Were health insurers forced

16 to raise health insurance premiums to cover increased

17 insurer profits?

18      A.  I don't know.

19      Q.  It's your testimony that the current insurance

20 regulatory environment in California has evolved to

21 enhance market power, which provides leverage -- which

22 providers leverage to demand higher compensation from

23 health plans, right?

24      A.  Are you --

25      Q.  Page 19.
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 1      A.  Is this from my report?

 2          Yes, whatever the text in my report is, I

 3 stand by that.

 4      Q.  Below the quotation, in the paragraph below

 5 the quotation, "Findings show both the link between

 6 provider market power and rising prices paid by

 7 regulated health insurance companies in California and

 8 how these higher prices have resulted in higher health

 9 insurance costs to consumers," right?

10      A.  Yes.

11      Q.  And it's your opinion that the misuse of the

12 regulatory process by healthcare providers in this case

13 has substantive implications for consumers, right?

14      A.  I don't know if I used the word "misuse."

15      Q.  How about the first -- I'm sorry.  How about

16 the first sentence of this section of your text on

17 Page --

18      THE COURT:  Which section?

19      MR. STRUMWASSER:  Roman VI on Page 18.

20      THE COURT:  18?

21      THE WITNESS:  Yes.

22      MR. STRUMWASSER:  Q.  "Misuse of the regulatory

23 process by healthcare providers in this case has

24 substantive implications for consumers"?

25      A.  Yes, yes.
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 1      Q.  And the specific substantive implication you

 2 identify is that, "This action's undue focus on

 3 provider interests harms consumers," right?

 4      A.  Yes.

 5      Q.  By "this action," you mean this enforcement

 6 action we're sitting in right now, right?

 7      A.  Yes.

 8      Q.  Is it your opinion the CDI should have

 9 refrained from prosecuting the violations it found in

10 order to avoid exacerbating what you perceive as an

11 imbalance in provider insurance market power?

12      A.  No.

13      Q.  I want to understand what aspect of this

14 enforcement action you contend is harmful to consumers.

15 Has this trial itself, in your opinion, increased

16 provider market power?

17      A.  There is some evidence in the record that the

18 University of California health system obtained a very

19 substantial rate increase coincident with some of the

20 actions in the case.

21      Q.  That was before this trial, right?

22      A.  I -- yes.  This trial, yes.

23      Q.  And specifically, you're referring to the

24 direct testimony -- to the testimony of Ms. Martin from

25 UCSF to the effect that PacifiCare agreed to an
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 1 increase in rates for UCSF of 30 percent in 2007?

 2      A.  I believe that's right.  If you're referring

 3 to her testimony, could I see a copy?

 4      MR. STRUMWASSER:  Your Honor, I'm distributing a

 5 copy of -- Pages 4181 through 4183 of the reporter's

 6 transcript.

 7      THE COURT:  Did you get a chance to look at it?

 8      THE WITNESS:  Yes.

 9      THE COURT:  Go ahead.

10      MR. STRUMWASSER:  Q.  This is the testimony to

11 which you were referring, Dr. Kessler?

12      A.  Yes.

13      Q.  Now, I wasn't clear from your testimony here

14 this week, or maybe it was last week.  Is it your

15 opinion that UCSF's 30 percent rate increase is

16 attributable to this enforcement action?

17      A.  No.  I can't say for certain whether this rate

18 increase is causally linked to this enforcement action.

19      Q.  Did you investigate any other possible causes?

20      A.  I know that this is higher than the overall

21 rate of increase in provider costs in California at

22 this time.

23          It's -- it's very difficult to say for certain

24 exactly what portion of provider rate increases would

25 be due to regulatory capture, and even more difficult
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 1 to say for certain what portion would be due to a

 2 particular enforcement action.

 3          This testimony, though, raises important

 4 concerns for me, given its coincident timing.

 5      Q.  And the only thing did you about those

 6 concerns was to compare the 30 percent to the rate of

 7 medical inflation generally; is that right?

 8      A.  No.  Also to the rate of increases in

 9 healthcare costs in the Bay Area.

10      Q.  Okay.

11      A.  It's higher than that.

12      Q.  Do you understand this contract to pertain

13 only to the Bay Area?

14      A.  I don't know.

15      Q.  There could be other forces at work that would

16 be fully explanatory of the 30 percent increase,

17 couldn't there?

18      A.  I don't know.

19      Q.  Do you recall Ms. Martin's testimony here

20 regarding the previous contract between UCSF and

21 PacifiCare?

22      A.  No.

23      Q.  Are you aware when the last contract was

24 negotiated prior to the 2007 one?

25      A.  No.
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 1      Q.  I will represent to you that the contract that

 2 you're talking about replaced a contract that was

 3 negotiated in 2004.  Do you have that assumption in

 4 mind?

 5      A.  Okay.

 6      Q.  Do you have an opinion as to the average

 7 annual rate of increase in the costs of hospital care

 8 between 2004 and 2007?

 9      A.  I don't know.

10      Q.  You don't know whether you know?

11      A.  I don't know what that rate of increase is.

12      Q.  Why don't we see if we could do that together.

13 Do you have your two Milliman reports there?

14      THE COURT:  That's 1133 and 1134?

15      MR. STRUMWASSER:  Right.

16          I'm going to step to the easel.  And why don't

17 we give this a number.

18      THE COURT:  Sure, 1136.

19          (Department's Exhibit 1136 marked for

20           identification)

21      MR. STRUMWASSER:  Q.  Dr. Kessler, between 2003

22 and 2004, according to Milliman, how much did hospital

23 inpatient costs rise?

24      A.  I don't know.

25      Q.  Take a look at 1134.  Is that the 2006 one?
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 1      THE COURT:  Yes.

 2      MR. STRUMWASSER:  Q.  Page 4674.  Between 2003 and

 3 2004, can you read that graph to estimate what

 4 inpatient hospital costs rose by, what percentage?  I'm

 5 looking at Figure 4.

 6      A.  Maybe 11 percent.

 7      Q.  And hospital outpatient?

 8      A.  Maybe 11 percent for that too.

 9      Q.  Between '04 and '05, hospital inpatient?

10      A.  Maybe 8 percent.

11      Q.  And hospital outpatient?

12      A.  Maybe 9 percent.

13      Q.  2005 to 2006, inpatient?

14      A.  Maybe 9 percent.

15      Q.  And outpatient?

16      A.  Maybe 13 percent.

17      Q.  And now we have to switch to the other

18 Milliman report.  Page 4684, Figure 3, hospital

19 inpatient, did you get a number for that?

20          That would be the left bar, I believe, as I

21 read this graph.  The left in the group.

22      A.  I'm sorry.  You're in Figure --

23      THE COURT:  3.

24      MR. STRUMWASSER:  Q.  Yes, the Milliman --

25      A.  And you're looking for '06-'07.  Inpatient
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 1 looks like 9 percent.

 2      Q.  And out?

 3      A.  Looks like 10 percent.

 4      Q.  Okay.  We can do this a couple of ways.  Let's

 5 do it the right way.  Can you give us the annual -- can

 6 you give us the percentage increase from the '03-'04 --

 7 strike that.

 8          It appears that hospital inpatient rates from

 9 2003-'4 to 2007 increased by 37 percent.

10      MR. VELKEI:  Can we find a way that I could see

11 the board?

12      MR. STRUMWASSER:  I'm sorry.  Absolutely.  I'm

13 sorry, Mr. Velkei.

14      MR. VELKEI:  Thanks.

15      THE WITNESS:  If you add the percentages, I guess

16 they add up to 36.  But -- but I thought the contract

17 that we were talking about comparing this to was

18 '04 to '07.

19      MR. STRUMWASSER:  Q.  Okay.

20      A.  So the first row would be inapplicable, right?

21      Q.  Fair enough, fair enough.  So 2004 to 2007 --

22 I'm going to put a double line here so we're clear

23 we're talking about sums here -- would be 9, 18, 26,

24 right?

25      A.  Yes, that would be the sum of those three
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 1 numbers.

 2      Q.  And that's without compacting, right?

 3      A.  Yes.

 4      Q.  The compounded rate would actually be higher

 5 than 26, right?

 6      A.  Yes.

 7      Q.  And similarly those three years for hospital

 8 outpatient -- 23 and 9 is 32?

 9      A.  Yes.

10      Q.  Does that suggest to you that UC had higher

11 market power than the rest of the California provider

12 community when it negotiated it is 2007 contract?

13      A.  Well, it certainly doesn't -- the numbers

14 you've cited don't in any way rebut my concern for two

15 reasons.

16          The first and most important reason is that

17 these Milliman numbers are spending increases, not rate

18 increases.  So spending increases include both changes

19 in rates, changes in prices, and changes in quantities

20 and types of services.

21          And it's my experience that, over this period,

22 there was increases in use of new technology and

23 increases in volume of services, particular outpatient

24 services, such that the increase in the component of

25 insurance costs attributable to hospital inpatient and
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 1 outpatient services would have a large volume component

 2 in it.

 3          And the second reason that this is not

 4 directly -- does not reduce my concern is that the

 5 Milliman numbers are nationwide, not

 6 California-specific.

 7      Q.  You did not embark on any study to determine

 8 the extent to which the UC rate increase is

 9 attributable to increased utilization as opposed to

10 increased -- strike that.

11          You did not undertake any analysis to

12 determine whether the UC increase in rates exceeded the

13 California increase in rates ex-utilization, did you?

14      A.  I didn't -- it's very difficult to get

15 information on the prices.  Usually what you get is

16 information on expenditures.

17          The increase that Ms. Martin was talking about

18 is an increase in rates.  A fee schedule percentage is

19 not an increase in expenditures.

20          And in my experience, a 30 percent increase in

21 rates over this period is very high.  I mean, if you

22 just look at the total increase in expenditures, it's

23 nationwide ballpark 30 percent.  And that's got a huge

24 volume component to it.  So for a rate increase alone

25 to be 30 percent is kind of striking.
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 1      Q.  30 percent increase over three years is

 2 striking?

 3      A.  Given that, if we take what you're saying and

 4 extrapolate it to California, which I wouldn't

 5 necessarily do -- but if you think that's reasonable,

 6 the fact that the total spending increase is 30

 7 percent, and we know that volume has increased

 8 dramatically, a rate increase of 30 percent is even

 9 more surprising.

10      Q.  We know that California healthcare rates, that

11 is to say unit prices, tend overall to be higher than

12 national, right?

13      A.  I don't know.

14      Q.  You don't know that?  So you pointed out that

15 these were national numbers, and we're talking

16 California here.  But when you did that, you have no

17 basis in which to say that California would be higher

18 or lower than these numbers, right?

19      A.  When I pointed to your numbers, I qualified

20 that by saying these are national numbers.  And I'm

21 not, sitting here, able to tell you whether

22 California -- they're a good or poor representation of

23 California expenditure growth.

24      Q.  Dr. Kessler, did you see anything in the

25 record in this case to suggest to you that the UC
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 1 system might have been exercising increased market

 2 power in 2007 for reasons completely unrelated to the

 3 Department of Insurance?

 4      MR. VELKEI:  Could you read that one more time?

 5      THE COURT:  Sure.

 6          (Record read)

 7      THE COURT:  And the enforcement action?

 8      MR. STRUMWASSER:  Q.  Department of Insurance

 9 enforcement action, market conduct exam, where we send

10 our laundry, anything.

11      A.  I mean, I don't know.  I testified that it's

12 very difficult apportion the rate increase to what

13 part is due to market power and what part to other

14 factors.

15          And it's also difficult to take the portion

16 that's due to market power and attribute some specific

17 fraction to this particular action.  That's what I

18 testified to.

19      Q.  So the answer is no, you saw nothing else in

20 the record that would indicate market power for the

21 UC -- for UCSF independent of the Department of

22 Insurance?

23      MR. VELKEI:  Objection, vague.

24      THE COURT:  Do you understand the question?

25      THE WITNESS:  No, not really.
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 1      THE COURT:  Not really?

 2          All right.  You're going to have to rephrase.

 3      MR. STRUMWASSER:  Q.  What part of that question

 4 didn't you understand?

 5      THE COURT:  That doesn't work.  He didn't

 6 understand the question.  You have to rephrase it.

 7      MR. STRUMWASSER:  Q.  You've alluded to market

 8 power that you attribute to the Department of

 9 Insurance, correct?

10      A.  I guess I've testified that there is evidence

11 that California providers have market power, and that's

12 resulted in increases in prices.  And there is evidence

13 that insurance regulation in California has contributed

14 to that market power.

15      Q.  No, Dr. Kessler, the questions I've been

16 asking you are specifically -- you've identified the

17 Department of Insurance enforcement actions as

18 contributing to UC's market power in negotiating the

19 2007 contract, right?

20      MR. VELKEI:  Misstates his testimony.

21      THE WITNESS:  No, I don't think I've testified to

22 that.

23      MR. STRUMWASSER:  Q.  So would you agree, then,

24 there is no evidence that anything that the Department

25 of Insurance did had any effect on this 30 percent rate
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 1 increase that you've identified for UCSF?

 2      MR. VELKEI:  Misstates his testimony.

 3      THE COURT:  Overruled, it's a question.

 4      THE WITNESS:  No, I didn't -- no.

 5      MR. STRUMWASSER:  Q.  So the answer is yes, you do

 6 believe, it is your opinion that the 30 percent UCSF

 7 rate increase in 2007, contract increase in 2007 is due

 8 in significant -- to a significant extent is due to

 9 market power that UCSF got from the Department of

10 Insurance's enforcement actions with respect to

11 PacifiCare?

12      A.  No.

13      Q.  Okay.  So what is the significance in your

14 testimony of the 30 percent increase?

15      A.  It was an example from the record of a

16 situation that would be consistent with the more

17 general findings from these studies.

18          I can't causally link this rate increase to

19 the actions by the Department of Insurance or to market

20 power in general.  But it's -- it did raise the

21 concerns for me that the findings reported in these

22 studies, in Dr. Berenson's studies and Dr. Schneider's

23 studies, were having real world consequences in

24 California.

25      Q.  And you saw nothing else in the record that
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 1 would be consistent with the proposition that UC had --

 2 UCSF had market power in the 2007 contract unrelated to

 3 the Department of Insurance?

 4      MR. VELKEI:  Asked and answered.

 5      THE COURT:  Overruled.

 6      THE WITNESS:  No, I don't agree with that

 7 statement.

 8          There is evidence that UC had market power

 9 even absent the Department of Insurance.

10      MR. STRUMWASSER:  Q.  Do you recall Ms. Martin

11 testifying that the 2004 contract was negotiated

12 between UCSF and PacifiCare, while the 2007

13 negotiations were United and all of the UC hospitals

14 and medical centers?

15      A.  I don't know.  Is that in the testimony that

16 I'm holding?

17      Q.  Take a look at 4182, questions with

18 PacifiCare's counsel:

19                         "So it certainly

20                    suggests that UCSF has a

21                    lot of bargaining power in

22                    its negotiations with

23                    payors like PacifiCare,

24                    correct?"

25                         Answer:  "There's a
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 1                    difference here in that the

 2                    negotiations in the

 3                    beginning of 2006 with the

 4                    transition of United from CTN

 5                    were engaged with our UC

 6                    colleagues as a single

 7                    negotiation."

 8          Do you see that?

 9      A.  Yes.

10      Q.  And then:

11                         Question:  "And the UC

12                    system and its medical groups

13                    had a sufficient amount of

14                    bargaining power in those

15                    negotiations, right?"

16                         Answer:  "Yes."

17          Would you agree that, if the 2004 rates were

18 negotiated solely by UCSF and in the 2007 negotiations

19 all of the UC hospitals and medical centers negotiated

20 as a single unit, they had more market power in '07

21 than in '04 by virtue of that difference?

22      A.  I don't know.

23      Q.  One other thing.  You pointed out here that

24 the Milliman numbers are all -- include increases

25 attributable to both rates of reimbursement and
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 1 utilization, right?

 2      A.  Yes.

 3      Q.  You present the Milliman numbers yourself as

 4 evidence of market power by providers, do you not?

 5      A.  No.

 6      Q.  You've cited them as evidence that costs to

 7 insurers have gone up, right?

 8      A.  No.

 9      Q.  Exhibit 5622, your slide show, Slide 41 these

10 are data presented from the Milliman report, right?

11      A.  Yes.

12      Q.  And these data include both increases in

13 provider reimbursement rates and increased utilization,

14 correct?

15      A.  Yes.

16      MR. STRUMWASSER:  It's a good time for the break,

17 your Honor.

18      THE COURT:  All right, 1:30.

19          (Whereupon, the luncheon recess was taken

20           at 11:57 o'clock a.m.)

21

22

23

24

25
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 1                     AFTERNOON SESSION

 2                         ---o0o---

 3          (Whereupon, all parties having been

 4           duly noted for the record, the

 5           proceedings resumed at 1:42 p.m.)

 6      THE COURT:  So we're back on the record.  We're at

 7 5627, and I will mark the motion to strike

 8 Dr. Boeving's testimony as 5627.  And I'll stamp it at

 9 the break.

10          (Respondent's Exhibit 5627 marked for

11           identification)

12      MR. VELKEI:  Thank you, your Honor.  It's

13 Mr. Boeving's testimony.

14      THE COURT:  Did I say that?

15      MR. VELKEI:  "Doctor."  Thank you.

16      MR. STRUMWASSER:  At some point, you'll tell us

17 when you want to hear it, and we'll have an answer by

18 then.

19      THE COURT:  Okay.

20      MR. STRUMWASSER:  Or not, as you see fit.

21      CROSS-EXAMINATION BY MR. STRUMWASSER (resumed)

22      MR. STRUMWASSER:  Q.  Good afternoon, Dr. Kessler.

23 We were talking about harm to consumers from this

24 action, and you cited as an example of harm to

25 consumers the UCSF matter.
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 1          So first I just want to nail down, do you know

 2 roughly when PacifiCare was advised that there was

 3 going to be a market conduct exam?

 4      A.  I believe PacifiCare received formal notice --

 5 I think it's in my slides.  I think it was May 7th.

 6      Q.  I mean, I was just reading.  Do you know when

 7 UCSF filed its complaint with the Department of

 8 Insurance?

 9      A.  I believe it was in March of '07.  But I don't

10 remember.

11      Q.  So do you have a recollection one way or the

12 other as to whether the UC complaint -- and I misspoke

13 a moment ago when I said "UCSF."  It was a UC

14 complaint -- was filed with the Department before or

15 after the notice of the market conduct exam, the

16 targeted market conduct exam?

17      A.  I believe the UC complaint was filed before

18 the notice of the targeted market conduct exam.

19      Q.  Setting aside the UCSF contract, do you have

20 any other evidence you can cite for the proposition

21 that this trial itself, this administrative hearing,

22 has increased provider market power?

23      A.  There's other evidence that's suggestive that

24 this action has increased provider market power.

25      Q.  I don't quite know what to make of the word
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 1 "suggestive."  Do you have any other evidence you can

 2 cite that, in your mind, indicates that this action,

 3 this administrative hearing, has increased provider

 4 market power?

 5      A.  Yes.

 6      Q.  And that would be?

 7      A.  Well, for example, Jodi Black's e-mail

 8 indicating her positive reaction to additional

 9 violations alleged by the Department against

10 PacifiCare.

11      Q.  And is it your testimony that Ms. Black would

12 be pleased to find that the Department had uncovered

13 additional violations solely because it might increase

14 her members' market power?

15      A.  I didn't say "solely," but that is certainly a

16 reason why she might be pleased that the Department had

17 made additional allegations.

18      Q.  What other reasons would there be?

19      A.  I don't know.

20      Q.  Do you think that the fact that the Department

21 has further followed up on the CMA complaint in and of

22 itself is a source of satisfaction to somebody who has

23 complained?

24      A.  That might be.  But that's not what the e-mail

25 said.  The e-mail was expressing her positive reaction
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 1 to uncovering additional violations, not to further

 2 follow up-of her concerns.

 3      Q.  You would agree that the e-mail also does not

 4 refer to increased market power?

 5      A.  I don't have the e-mail in front of me, so I

 6 don't know.

 7      Q.  Well, do you have your report there?

 8      A.  Yes.

 9      Q.  Do you cite that in your report?

10      A.  Yes.

11      Q.  That would be on Page 18?

12      A.  Yes.

13      Q.  Do you see anything in the text that you have

14 quoted here that expresses any interest in market

15 power?

16      A.  No, but that wasn't your question.  Your

17 question was about the e-mail more generally, which I

18 don't have, so I don't know.

19      Q.  Do you have a copy of 5512 up there?

20      A.  No.

21      Q.  Well, the entire text of the e-mail -- I have

22 it in front of me --

23      MR. VELKEI:  I have a copy for Dr. Kessler, if

24 that's okay, your Honor.

25      THE COURT:  Yes.  I have a copy over here.
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 1      MR. VELKEI:  5512?

 2      MR. STRUMWASSER:  Yep.

 3      THE WITNESS:  Thank you.

 4      MR. STRUMWASSER:  Q.  The entire text of her

 5 e-mail is, "Wow, looks like you uncovered a gold mine

 6 of additional violations.  Thank you for forwarding.

 7 How does this impact the status of the case?"

 8          Do you see anything there regarding market

 9 power for providers?

10      A.  No.  But certainly as an official of the CMA,

11 one of Ms. Black's goals is to -- is for providers to

12 obtain higher reimbursement rates.

13      Q.  That's it.  Okay.  And it's also another of

14 her goals and specifically her job to see to it that

15 her providers get paid pursuant to their contracts,

16 right?

17      A.  I don't know.

18      Q.  Okay.  We have the CMA -- Ms. Black's e-mail,

19 and we have the UCSF contract.  Any other basis in

20 which you premise the assertion that this action has

21 increased provider market power?

22      A.  Yes.

23      Q.   What would that be?

24      A.  I remember an exhibit from the CMA Web site

25 which was reporting to its members the violations that
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 1 the Department had been accumulating -- alleged

 2 violations that the Department had made for PacifiCare,

 3 which would be consistent with Ms. Black's e-mail in

 4 their goal to weaken United's bargaining power.

 5      Q.  Dr. Kessler, have you seen the CMA complaint

 6 to the Department of Insurance?

 7      A.  I don't know what you're referring to.

 8      Q.  It's a letter addressed to David Link, Deputy

 9 Commissioner.

10      A.  I don't remember.

11      Q.  Dr. Kessler, have you ever seen any statement

12 by CMA regarding this case to the membership, to the

13 Commissioner, to anybody else in which it was asserted

14 or stated or referred to that CMA expected the

15 enforcement action or its complaint to the Department

16 of Insurance to increase provider rates?

17      A.  No.  But I wouldn't think CMA would make a

18 statement like that because that could run them afoul

19 of antitrust laws, for example.  So the fact that they

20 never explicitly stated that in a public communication

21 doesn't, in my opinion, mean that it's not true.

22      Q.  Do you recall testimony that the CMA has a

23 center to assist its members in claims issues?

24      A.  Yes.

25      Q.  Do you have any basis to doubt that the CMA
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 1 genuinely has an interest in seeing to it that its

 2 members' claims are paid independent of market power,

 3 just to get their members' claims paid -- paid

 4 properly?

 5      A.  I don't know that that makes sense to me.

 6      Q.  Have you seen any communication from anybody

 7 at CMA that expresses support for this enforcement

 8 action on a basis other than that?

 9      A.  Yes.  Ms. Black's e-mail that I reference in

10 my report.

11      Q.  You think that's inconsistent with the

12 possibility that CMA was simply pleased that the

13 Department had uncovered more improper claims practices

14 that it wanted to have halted or enforced against?

15      A.  Well, if Ms. Black's objective was to ensure

16 that her members were paid properly, I would have

17 thought that she would be unhappy with the presence of

18 additional violations because that would indicate that

19 the problem that she was seeking to address was worse.

20      Q.  So you assumed that she thought, before that,

21 that she knew all of the violations that actually

22 occurred, and the surprise was that there were more

23 violations as opposed to that the Department was taking

24 action on those violations?

25      MR. VELKEI:  Could you read that back, please?
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 1      MR. STRUMWASSER:  That was a pretty ugly sentence.

 2 I'll start over.

 3      THE COURT:  Fair enough.

 4      MR. VELKEI:  Thank you.

 5      MR. STRUMWASSER:  Q.  Ms. Black understood that

 6 there were violations with respect to her -- by

 7 PacifiCare or United with respect to her membership,

 8 right?

 9      MR. VELKEI:  Calls for speculation.

10      THE COURT:  I'll allow it.

11      THE WITNESS:  I don't know what Ms. Black thought.

12      MR. STRUMWASSER:  Q.  So if you don't know what

13 Ms. Black thought, then you are really not in a

14 position to speculate about whether or not Ms. Black

15 thought that the additional violations the Department

16 was citing would support -- would increase provider

17 market power, are you?

18      A.  Well, I don't know what Ms. Black thought

19 about that issue.  But if her concern was to ensure

20 that members were paid promptly, alleging additional

21 violations -- I mean, that wouldn't necessarily be

22 something that would address that concern.

23      Q.  Do you think CMA also had a legitimate concern

24 that, to the extent its members were not dealt with

25 fairly in claims practices, that those would be
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 1 enforced -- that enforcement action would be taken?

 2      A.  I don't know.  I think if -- CMA would have a

 3 legitimate concern, if their members were not being

 4 treated as they are supposed to under the law, in

 5 ensuring that their members were treated as they were

 6 supposed to.

 7      Q.  Dr. Kessler, let's -- well, so aside from

 8 communications from CMA and the UCSF contract, do you

 9 have any other evidence that this enforcement action

10 has increased provider market power?

11      A.  No.  But it's my understanding that there were

12 also some -- there were other potential communications

13 that are not present any longer and that those might

14 provide other information to that effect.

15      Q.  From CMA, right?

16      A.  No.  I'm referring to what I said in one of my

17 slides regarding -- I believe it was the documents of

18 Ms. Rosen's that were not present any longer.

19      Q.  Anything else?

20      A.  Anything else?  I'm sorry.  With regard to --

21      Q.  Anything else that you can cite as evidence

22 that this action has increased market power of

23 providers?

24      A.  Besides the UCSF communications, besides the

25 CMA communications, besides the fact that there may
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 1 have been other communications with other provider

 2 groups that I haven't seen, no.  That's --

 3      Q.  Let's go to your report, Page 19.  The first

 4 paragraph after the indented quotation quotes the

 5 Berenson paper as saying, "health plan and provider

 6 representatives also point to a regulatory environment

 7 in the aftermath of the managed care backlash that

 8 appears to favor providers in negotiations."

 9          And you say in brackets, "[italics added]."

10 That means you added the italics, not Berenson, right?

11      A.  Yes.

12      Q.  And that is based on anecdotal reports from

13 members of the industry, right, participants in the

14 industry?

15      A.  I don't know.  I'd have to look back at

16 Dr. Berenson's article.  I'm just reporting his

17 finding.  I thought I had it.

18          I have it.

19      Q.  You're looking at 1132?

20      A.  Yes.

21      Q.  Where are you looking on 1132?

22      A.  I'm looking at Page -- the PAC0914236.

23          I guess -- could you please read back

24 Mr. Strumwasser's question?

25          (Record read)
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 1      THE WITNESS:  No.

 2      MR. STRUMWASSER:  Q.  What else is it based on?

 3      A.  It's based on 300 semi-structured interviews

 4 with representatives of hospitals, physician

 5 organizations, health plans, large employers, and then

 6 the article goes on.

 7          So I guess I read this as more than anecdotal

 8 reports -- or I read it for what it is.

 9      Q.  You mean interviews get you anecdotal reports,

10 right?

11      A.  No.

12      Q.  No, they don't get you anecdotal reports?

13      A.  Not necessarily.

14      Q.  Is there any evidence that those interviews

15 got anything more than an anecdotal reports?

16      A.  I don't know.  This -- this study is -- I

17 mean, I'm just referring to Dr. Berenson's study.

18      Q.  You've seen economic studies of market power,

19 haven't you?

20      A.  Yes.

21      Q.  There are quantitative indicators of market

22 power, are there not?

23      MR. VELKEI:  Objection, vague.  I don't know the

24 context, your Honor, what we're talking about here.

25      THE COURT:  Can you repeat the question?



21273

 1          (Record read)

 2      THE COURT:  Do you know?

 3      THE WITNESS:  There are certainly measures of

 4 market power and studies estimating the effects of

 5 market power.

 6      MR. STRUMWASSER:  Q.  You don't see any of those

 7 in the Berenson paper, do you?

 8      A.  No.  That's not the kind of paper that this

 9 is.

10      Q.  Right.  Turn, please, to Page 701, 4237.

11      MR. VELKEI:  Of 1132?

12      MR. STRUMWASSER:  Yes.

13      Q.  Bottom of the second column following the

14 heading "Regulatory Environment," that's the paragraph

15 from which you took your quotation associated with

16 Footnote 42 on Page 19, correct?

17      A.  Yes.

18      Q.  That paragraph makes a reference to health

19 plans and a managed care backlash, doesn't it?

20      A.  Yes.

21      Q.  And then it refers to the State Department of

22 Managed Health Care regulations, doesn't it?

23      A.  It refers to the State Department of Managed

24 Health Care.

25      Q.  Do you see anywhere in this article where the
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 1 California Department of Insurance is referenced, and

 2 particularly the CDI regulation?

 3      A.  No.  Her Honor raised that concern yesterday

 4 or the day before.  I read this paper as that being an

 5 example of a broader regulatory problem, but I

 6 understand what you and her Honor were saying.

 7      Q.  So there's nothing in this paper to indicate

 8 that any actions taken by the Department of Insurance

 9 have increased market power, correct?

10      A.  This paper does not refer directly to the

11 Department of Insurance.

12      Q.  So that answer is yes?

13      A.  No.  That sentence, the sentence that I cited,

14 does not expressly limit the conclusions of the paper

15 to DMHC-regulated health plans.

16      MR. STRUMWASSER:  Your Honor, may I have the

17 question read back?

18      THE COURT:  Sure.

19          (Record read)

20      MR. VELKEI:  And then the answer was:

21                         "This paper does not

22                    refer directly to the

23                    Department of Insurance."

24      MR. STRUMWASSER:  You know what --

25      MR. VELKEI:  And then:
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 1                         "So the answer is yes?"

 2          And then the answer:

 3                         "No."

 4          What hasn't been answered?

 5      MR. STRUMWASSER:  There was no "yes."

 6      MR. VELKEI:  I understand.  You got a "no."  But

 7 that doesn't mean -- just because you got an answer you

 8 didn't want doesn't mean you need to re-ask the

 9 question.

10      MR. STRUMWASSER:  There was no "no" either.

11      THE COURT:  All right.  Can you --

12          (Record read)

13      THE COURT:  So the answer is no.

14      MR. STRUMWASSER:  Q.  There is nothing -- would

15 you point to something in the paper that attributes an

16 increase in market power to the California Department

17 of Insurance.

18      MR. VELKEI:  Argumentative.

19      THE COURT:  Sustained.

20      MR. STRUMWASSER:  Q.  There's nothing in this

21 paper that attributes an increase in provider market

22 power to market conduct regulation by anybody, is

23 there?

24      A.  I don't see the term "market conduct" in this

25 paper.  I -- so I guess I agree.  But the paper makes
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 1 the more general statement that the regulatory

 2 environment appears to favor providers in negotiations,

 3 and that's what I'm basing my conclusions on.

 4      Q.  The "regulatory environment" is defined where?

 5      A.  I -- I don't think they explicitly define what

 6 they mean by "regulatory environment."  And that piece

 7 of the paper is not precise so that I can't say that

 8 they for sure intended to refer to Department of

 9 Insurance or for sure that they intended to exclude the

10 Department of Insurance.

11      Q.  Do you know what the regulatory -- excuse me,

12 the "managed care backlash" refers to?

13      A.  I can tell you in general what term means in

14 health policy.  I don't know precisely how the authors

15 of this paper used that.

16      Q.  What does it mean in health policy?

17      A.  The "managed care backlash" refers to the

18 general consumers' dissatisfaction with restrictions on

19 utilization that became common in the 1990s.

20      Q.  Restrictions imposed with regard to HMOs,

21 correct?

22      A.  HMOs and PPOs.

23      Q.  And that's why it's called the "managed care

24 backlash"?

25      A.  Yes.
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 1      Q.  "Managed care" generally refers to HMO,

 2 doesn't it?

 3      A.  No.

 4      MR. VELKEI:  Dr. Kessler, would you mind speaking

 5 up a little bit?  We've got the fan in the back.

 6      THE WITNESS:  I'm sorry.

 7      THE COURT:  You probably can turn off the fan.

 8      MR. VELKEI:  Thank you.

 9      THE COURT:  Thank you.

10      MR. STRUMWASSER:  Q.  Let's assume for a moment,

11 Dr. Kessler, that providers' market power plays a role

12 in the growth of insurance premiums.  Are you with me?

13      A.  Yes.

14      Q.  Let's also assume that CDI receives an unusual

15 number of complaints from providers and consumers about

16 PacifiCare.  Are you with me?

17      A.  Yes.

18      Q.  And let's also assume that, after

19 investigating those complaints, the Department of

20 Insurance concludes that PacifiCare had committed a

21 large number of violations.  Are you with me?

22      A.  Yes.

23      Q.  Under those three assumptions, is it your

24 opinion that CDI, after having discovered these

25 violations, should not enforce the law because doing so
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 1 might have implications for the distribution of market

 2 power between providers and insurers?

 3      A.  No.

 4      Q.  Are you aware of any statutory provisions

 5 directing the Department of Insurance to decline to

 6 enforce laws when enforcement might affect the pricing

 7 of health insurance?

 8      A.  No.

 9      Q.  You are aware, are you not, that in the 1990s

10 health plans had the upper hand in terms of bargaining

11 with providers?

12      MR. VELKEI:  Objection, irrelevant.

13      THE COURT:  What's the relevancy?

14      MR. STRUMWASSER:  To the extent that in the '90s

15 the market power favored the insurers, a shift in

16 market power to providers may not have been unfair, and

17 it may merely be a righting of the ship.

18      THE COURT:  I'm going to sustain the objection.

19      MR. VELKEI:  Thank you, your Honor.

20      MR. STRUMWASSER:  Q.  In general, Dr. Kessler,

21 when providers have market power, may we assume that

22 they will pass the benefits of market power to their

23 customers?

24      A.  I -- I can't -- the question doesn't make any

25 sense.  In general, when providers have market power?
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 1      Q.  Yes, when providers have market power.

 2      A.  They will -- there are not benefits to

 3 providers' customers from providers having market

 4 power.

 5          So I guess the answer is, since there are no

 6 benefits to providers's customers from providers --

 7 or -- since it is unlikely that there are benefits to

 8 providers' customers from providers having market

 9 power, I would conclude that it's unlikely that they

10 would pass benefits to their customers.

11      Q.  So the hospital gets an additional dollar of

12 revenue.  Do you have any basis to determine whether

13 that it will use that extra dollar to improve patient

14 care or increase profits or increase administrative

15 overhead?

16      A.  Could you read that?

17      THE COURT:  Sure.

18          (Record read)

19      THE WITNESS:  I think the answer is it would

20 depend on the source of the revenue increases and on

21 the hospital's market situation.

22      MR. STRUMWASSER:  Q.  Market power?

23      A.  As well as other factors of its market, yes,

24 yes.

25      Q.  And if a hospital cuts a really good deal on
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 1 syringes and saves a dollar, do you have any basis

 2 a priori to assume that that dollar will be channeled

 3 to improve patient care, administrative costs, or

 4 profit?

 5      A.  That, too, would depended on the hospital's

 6 market circumstances, the competitiveness of its market

 7 and other factors about its market.

 8      Q.  So when an insurer cuts a good deal with a

 9 supplier of goods or services and saves a dollar of

10 cost, do you have any basis for an a priori assumption

11 how of that dollar will go to lower prices for

12 consumers, higher administrative costs, or higher

13 profits?

14      A.  Is this a hypothetical question?

15      Q.  Absolutely.

16      A.  Hypothetically, I can't make a general

17 statement about the extent in any particular market to

18 which cost increases or decreases are passed through.

19 But in general, when you have competitive markets, cost

20 increases are passed through and cost decreases are

21 passed through.

22      Q.  And conversely, when you have non-competitive

23 markets, cost increases -- cost decreases are not all

24 passed through, correct?

25      A.  They can be all passed through or not all
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 1 passed through.  You can't make a general statement.

 2      Q.  As a general proposition, general matter of

 3 economic theory, monopolists are expected not to pass

 4 through cost savings dollar for dollar to their

 5 customers, correct?

 6      MR. VELKEI:  Objection, irrelevant.

 7      THE COURT:  What's the relevancy?

 8      MR. STRUMWASSER:  We're trying to determine the

 9 competitive conditions -- this witness has testified

10 that savings from provider contracts are passed through

11 to employers and consumers.  And that is a facile

12 assumption that is inconsistent even with general

13 economic theory under a variety of conditions.

14          The first such condition is if the party that

15 is enjoying the reduction in cost is a monopolist.

16      MR. VELKEI:  Your Honor, I mean, that's --

17      THE COURT:  Sustained.

18      MR. STRUMWASSER:  Q.  Under general economic

19 theory, an oligopolist does not pass through savings

20 dollar for dollar, does it?

21      MR. VELKEI:  Same objection, your Honor.

22      THE COURT:  How does --

23      MR. STRUMWASSER:  Oligopolies are shared

24 monopolies.  When you get to the point where there is a

25 small number of sellers, you have an oligopoly.  This
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 1 is a very concentrated market, health insurance.

 2      MR. VELKEI:  For providers it is.

 3      THE COURT:  You may need to set that first so

 4 that -- maybe the real objection is that there's no

 5 foundation for that question as being relevant.  It may

 6 be relevant or it may not be relevant.

 7      MR. STRUMWASSER:  Which part would you like, the

 8 concentration part or the legal theory part?

 9      MR. VELKEI:  No foundation.

10      THE COURT:  There are lots of economic legal

11 theories out there, I am sure.  But unless can you

12 relate it to something that's going on in this case,

13 it's irrelevant.

14          Now, I don't know if it's relevant or not

15 because you haven't set a foundation for it.

16      MR. STRUMWASSER:  Q.  Page 4, Footnote 5 of your

17 report.

18      MR. VELKEI:  Page 4, Footnote 5?

19      MR. STRUMWASSER:  Yes.

20      Q.  "Consider an example in which an insurer can

21 make an investment in its operations that will

22 ultimately improve customer service and reduce its

23 operating costs" -- I'm sorry.

24          "Consider an example in which an insurer can

25 make investments in its operations that will ultimately
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 1 improve customer service and reduce its operating

 2 costs, allowing it to charge lower prices to

 3 consumers."

 4          Do you see that sentence?

 5      A.  Yes.

 6      Q.  Would you agree that, if this hypothetical

 7 insurer is a monopolist, it is unlikely to pass the

 8 lower cost through dollar for dollar?

 9      MR. VELKEI:  Same objection, your Honor.

10      THE COURT:  Sustained.  There are no monopolies

11 here.

12      MR. STRUMWASSER:  There's no insurance company

13 here.  It's a hypothetical.  I'm trying to establish --

14      THE COURT:  The hypothetical can't be about

15 something that doesn't even come close to anything.

16 Now, if insurance companies are oligarchical and you

17 can set that up, that's fine with me.  But there's no

18 monopoly here, so it's irrelevant.

19      MR. STRUMWASSER:  Q.  Dr. Kessler, would you agree

20 that there has been a concentration over the last, say,

21 ten years in health insurance companies providing PPO

22 services in California?

23      A.  I don't know.

24      Q.  You don't know.  Are you aware of any mergers

25 or acquisitions involving healthcare insurers selling
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 1 PPO insurance in California?

 2      MR. VELKEI:  Argumentative.

 3      THE COURT:  Overruled.

 4      THE WITNESS:  I'm aware of United's acquisition of

 5 PacifiCare.

 6      MR. STRUMWASSER:  Q.  Any others?

 7      A.  I'm aware of Anthem's acquisition of Blue

 8 Cross of California.

 9      Q.  Any others?

10      A.  Not -- not just sitting here.

11      Q.  Are you aware of any new entrants in the

12 market?

13      MR. VELKEI:  Vague as to time.

14      MR. STRUMWASSER:  Q.  Same ten years.

15      A.  United.

16      Q.  Well, United had a license to begin with,

17 right?

18      A.  I don't know.  I don't know when United -- I

19 don't know when their license was granted.

20      Q.  I'd like you to assume that United has had a

21 licensed PPO operation in California called

22 UnitedHealth Insurance Company for all material times

23 in this case.  Are you with me?

24      A.  Yes.  But that wasn't what your -- your

25 question was in the past ten years, which I guess I
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 1 wouldn't think related to all material times in this

 2 case.

 3      Q.  Has had it for at least ten years.

 4      MR. VELKEI:  I mean, your Honor, I'm just going to

 5 object.  It's inconsistent with the record.  It is a

 6 hypothetical, but I mean, United didn't have a license

 7 until 2006, after the acquisition.

 8      MR. STRUMWASSER:  I don't think that's true.

 9      MR. VELKEI:  In the last ten years.  It's

10 absolutely true.

11      THE COURT:  I don't remember, but my recollection

12 is that they didn't have a product that they were

13 selling in California.

14      MR. VELKEI:  It was ASO, your Honor.

15      THE COURT:  So in that sense, they're a new

16 entrant -- I mean, it's --

17      MR. STRUMWASSER:  That's an important observation,

18 your Honor, because that is in fact not the case.  They

19 a license.  They were doing ASO business, but they were

20 licensed to be a competitor.  And instead of there

21 being two licensed entities that could compete for PPO

22 business if they wanted to, at the end of this

23 acquisition, there was only one.

24      MR. VELKEI:  Your Honor, the record demonstrates

25 through Ms. Berkel that United got a license to sell
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 1 fully insured business in California in 2006.  And

 2 prior to that time, it did not have one.

 3      THE COURT:  That's basically my recollection.  If

 4 it's any different, you need to produce the document.

 5      MR. STRUMWASSER:  Okay.

 6      THE COURT:  There aren't -- I mean, I don't really

 7 want to spend a lot of time on this.  There aren't a

 8 lot of people who sell -- a lot of insurance companies

 9 who sell PPO products in California.

10      MR. STRUMWASSER:  Okay.

11      THE COURT:  So, you know, we've seen a list of

12 them a number of times.  The list is getting smaller.

13 So now what?

14      MR. STRUMWASSER:  Q.  Okay.  So would you agree,

15 Dr. Kessler that to the extent the declining number of

16 PPO providers -- to the extent what the number of PPO

17 providers is declining and to the extent PPO -- I'm

18 sorry.  I'm going to start over.

19          Would you agree, first of all, that the number

20 of PPO insurers is getting smaller over time in

21 California?

22      A.  I don't know.

23      Q.  Okay.  I'd like you to assume that it is.

24          If it is, would you agree that it is a likely

25 consequence of that that the remaining PPO insurers are
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 1 able to exercise greater market power than they could

 2 before this concentration took place?

 3      A.  I don't know.

 4      Q.  Would you agree that, if they had greater

 5 market power, they would be less compelled to pass

 6 through savings in the cost of medical care or other

 7 goods and services to their customers than they would

 8 have been had they had less market power?

 9      MR. VELKEI:  I'm just going to object as

10 irrelevant.  The witness says he doesn't know.  We're

11 now in a hypothetical.

12      THE COURT:  I'll allow it.

13          And this is the last question.

14          Do you know?

15      THE WITNESS:  Please read the question back for

16 me?

17          (Record read)

18      THE WITNESS:  I think as a general matter of

19 micro-economic theory, that's an incorrect statement.

20 The answer is no.

21      MR. STRUMWASSER:  Q.  All right.  Dr. Kessler,

22 let's talk about deterrence.  I have a hypothetical for

23 you -- not necessarily insurance industry.

24          Somebody is contemplating a course of action

25 that is illegal that will cause $100 in harm and will
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 1 benefit the actor to the amount of $100.  Are you with

 2 me so far?

 3      A.  Yes.

 4      Q.  The probability that that person's violation

 5 will be detected is 100 percent.  Got that?

 6      A.  Yes.

 7      Q.  The probability that any enforcement action

 8 will be initiated is 50 percent.  Got that?

 9      A.  Yes.

10      Q.  And the probability that there will be any

11 sanction imposed is zero.  Do you have that?

12      A.  Okay.

13      Q.  Would you agree that the possibility of

14 enforcement and sanctioning is insufficient to deter

15 that violation?

16      A.  If I understand your hypothetical, it's that

17 there's an actor contemplating causing $100 in harm to

18 give the actor $100 in benefit and that the detection

19 and enforcement system is such that the actor will

20 never be punished.

21      Q.  But will always be detected?

22      A.  Will the actor be required to return the $100

23 in harm that it caused, pay restitution?

24      Q.  No.

25      A.  It will not be required to pay restitution?
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 1      Q.  There will be no official action compelling

 2 anything from this actor.

 3      A.  So as part of the hypothetical, will the actor

 4 pay restitution, or it would not pay restitution?

 5      Q.  It would not pay restitution.

 6      A.  Not pay restitution.  The other piece of

 7 information I would need to know is would the actor

 8 have to pay for the costs of enforcement and detection?

 9      Q.  No.

10      A.  Well, this hypothetical doesn't fit with the

11 economic theory of deterrence.

12      Q.  By "doesn't fit" you mean?

13      A.  Doesn't fit with the economic theory of

14 deterrence as I have suggested it in my testimony.

15      Q.  By "doesn't fit" you mean that this -- the

16 hypothetical facts would not yield sufficient

17 deterrence to prevent the person from violating law; is

18 that what you mean?

19      A.  Yes.  If an actor was not required to pay

20 restitution, was never to be penalized, and was not

21 required to pay for the costs of enforcement, then this

22 law would not achieve optimal deterrence.

23      Q.  I'm going to try not to use the easel too

24 much.  I'm going to write your formula, F equals H plus

25 the quantity 1 minus P over P times H.  That's the
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 1 formula, right?

 2      A.  Yes.

 3      MR. VELKEI:  Mr. Strumwasser, if you don't mind.

 4      MR. STRUMWASSER:  Oh, yes.  I'm sorry.

 5      MR. VELKEI:  Thank you.

 6      MR. STRUMWASSER:  Q.  Dr. Kessler, would you agree

 7 that, in a regulatory regime in which the only sanction

 8 or the only order is going to be to pay H, that that

 9 regulatory regime cannot achieve what you would

10 consider to be optimal deterrence, so long as P is less

11 than 1?

12      MR. VELKEI:  Could us read that back, please?

13          (Record read)

14      THE WITNESS:  This is a hypothetical?

15      MR. STRUMWASSER:  Q.  You bet.

16      A.  Is -- does the potential violator need to pay

17 for the costs of enforcement?

18      Q.  Let's say no, for the moment.

19      A.  And was the potential violator given notice of

20 the violative conduct and the punishment?

21      Q.  Yes.

22      A.  So the only sanction is to pay H, no costs of

23 enforcement, but the violator is not required to pay

24 any costs of enforcement and the violator was given

25 full notice and the probability of detection is 1.
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 1      Q.  That's right.

 2      A.  This would not achieve --

 3      Q.  Oh, no.  Excuse me.  It's less than 1.

 4      A.  This would not achieve optimal deterrence,

 5 first because there would be no penalty paid to the

 6 regulator, as the theory suggests.  And it will also

 7 not achieve optimal deterrence because the violator

 8 would not be paying the cost of enforcement as the

 9 theory of deterrence requires.

10      Q.  That's right.  And now we'll build on that

11 example for a moment.

12          If the actor, the person who is contemplating

13 this action, has figured out that he or she stands to

14 make a substantial gain, and if there is in fact the

15 requirement to pay for enforcement, but the enforcement

16 payment is substantially less than the gain -- do you

17 have those assumptions in mind?

18      A.  Yes.  But I'm -- now I'm not sure whether --

19 I'm just having trouble keeping all the assumptions,

20 keeping track.

21      Q.  Okay.  Let's do it again.

22      MR. VELKEI:  Is it possible to write them?  Using

23 it as a demonstrative may --

24      THE WITNESS:  That would be helpful.

25      MR. VELKEI:  There's been a couple hypothetical,
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 1 and they are changing.

 2      MR. STRUMWASSER:  Q.  So we have an actor who is

 3 contemplating action that's going to cause harm H.

 4          P, the probability of detection, is less than

 5 1.0, right?

 6      A.  Yes.

 7      Q.  And no enforcement costs -- no exaction of

 8 enforcement costs.

 9      THE COURT:  That was your first hypothetical.

10      MR. STRUMWASSER:  Yes.  I'm trying to --

11      THE WITNESS:  No payment of enforcement costs.

12      MR. STRUMWASSER:  Q.  Mm-hmm.

13      THE COURT:  That's back to the first hypothetical.

14      MR. STRUMWASSER:  Yes, we're back to the first

15 one.

16      THE WITNESS:  Okay.

17      MR. STRUMWASSER:  Q.  And you said in that

18 situation --

19      MR. VELKEI:  Well, there was also notice in the

20 first one.

21      MR. STRUMWASSER:  In all cases -- let me just put

22 this on the record.  In all cases, full notice.

23      THE WITNESS:  Full notice of both the conduct not

24 to engage in and of the potential fines?

25      MR. STRUMWASSER:  For practical purposes, sure.



21293

 1      MR. VELKEI:  Would you write that down,

 2 Mr. Strumwasser?

 3      MR. STRUMWASSER:  No.  It's in the record.  We're

 4 not going to modulate that.  Okay?

 5      Q.  So in that situation, we have no optimal

 6 deterrence, correct?

 7      A.  You would not have optimal deterrence if the

 8 offender only paid restitution.

 9      Q.  Right.  Now we're going to modulate the

10 assumptions.  We're going to add a gain of G and

11 enforcement costs -- let's say .001 G, one tenth of a

12 percent of G.  And enforcement costs have to be paid.

13 Okay?

14      A.  Okay.

15      Q.  In that situation, do we have optimal

16 deterrence?

17      THE COURT:  So all other things being equal?

18      MR. STRUMWASSER:  All other things equal, right.

19      Q.  All equal to the last example.

20      A.  No.

21      Q.  No optimal deterrence here?

22      A.  No, because we've required the potential

23 offender only to pay the harm H in restitution and not

24 pay any penalty even though P is less than 1.

25      Q.  Right.  That's right.  Still P is less than 1.
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 1 And you do have the notion that it will have to pay

 2 this enforcement cost of .001 G, right?

 3      A.  Yes.  I understand.

 4      Q.  Okay.  So in that situation, with P less

 5 than 1, a policy that merely requires the payment of

 6 harm to the victim and a, we'll just assume, trivial

 7 enforcement cost would not achieve optimal deterrence,

 8 right, as long as P is less than 1?

 9      A.  Yes.  That's correct.

10      MR. STRUMWASSER:  If I can have a number, we can

11 have a recess.  What can I mark this?

12      THE COURT:  Oh, certainly.  1136.

13      MR. STRUMWASSER:  Thank you, your Honor.

14      MR. McDONALD:  Wasn't your prior chart 1136?

15      THE COURT:  Oh, he's right.

16      MR. VELKEI:  He's almost always right.

17      THE COURT:  1136 were the board calculations from

18 before.  This is 1137.

19      MR. STRUMWASSER:  We'll call this optimal

20 deterrence calculations.

21          (Department's Exhibit 1137 marked for

22           identification)

23      THE COURT:  All right.  Go back on the record.

24      MR. STRUMWASSER:  Q.  Dr. Kessler, am I right that

25 you and Dr. Zaretsky both agree that the penalty should
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 1 be inversely related to the probability that the

 2 violator will be held accountable for his or her

 3 violations?

 4      A.  Yes.

 5      Q.  Or, stated differently, the higher the odds

 6 that the violator can break the law with impunity, the

 7 more substantial the punishment needs to be in order to

 8 provide adequate deterrence, correct?

 9      MR. VELKEI:  Objection, vague.

10      THE COURT:  Overruled.

11      THE WITNESS:  Yes, the lower the probability of

12 detection, the higher the penalty.

13      MR. STRUMWASSER:  Q.  Now, as you used the letter

14 P, is that a measure of the probability that the

15 violation will be detected only or that the violation

16 will be detected and there will be some enforcement

17 action or that the violation will be detected and that

18 there will be a fine sufficient to deter under optimal

19 deterrence?

20      A.  I used the letter P the way that it is used in

21 the literature, which is the probability that

22 violations will be detected and that the law will be

23 enforced.

24      Q.  Now, when we use the term "enforcement," that

25 embraces a range of possible governmental actions, does
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 1 it not?

 2      A.  The way that the term "enforcement" is used in

 3 the economic literature on the theory of deterrence

 4 embraces a range of governmental actions.

 5      Q.  So, for example, in the case of insurance

 6 regulation by the Department of Insurance, when it has

 7 detected a violation, enforcement would include

 8 negotiating a voluntary payment, correct?

 9      A.  Enforcement could include requiring the

10 violator to make a payment, yes.

11      Q.  Either to the victim or to the State, right?

12      A.  That could be an element of enforcement, yes.

13      Q.  And the negotiated payment could be in the

14 amount of H, it could be half of H, it could be twice

15 H, whatever gets negotiated, right?

16      A.  Well, for the -- to achieve optimal

17 deterrence, the regulator should require the payment of

18 restitution, should require a penalty along the lines

19 that I specified, if a penalty is appropriate, and

20 should require the violator to pay reasonable costs of

21 enforcement.

22      Q.  I understand that.  But I was asking you with

23 respect to the -- and that's a helpful question; you

24 were just a couple steps ahead.  I want to backfill a

25 bit here.
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 1          Just with respect to the meaning of the words

 2 "enforcement action" or "enforcement," an action by an

 3 enforcement agency could involve a payment of

 4 essentially a large fine as compared to the harm, a

 5 small fine as compared to the harm, a large

 6 restitution, incomplete restitution -- there's a range

 7 of such things, right?

 8      A.  Yes.

 9      Q.  Okay.  And your point now -- and I think it's

10 a helpful point -- is that, in order for deterrence to

11 be achieved by your definition, the enforcement action

12 has to result in payments equal to the harm plus the

13 second term in your F formula and reasonable

14 enforcement costs, correct?

15      A.  Assuming there is notice, yes.

16      Q.  Okay.  Now, let's just talk about the

17 detection component for a second.  Turn to Page 6 of

18 your report, if you would.

19      A.  Yes, I'm there.

20      Q.  In the first paragraph, last sentence, "For

21 the following reasons," paren, "many of which are

22 acknowledged by Dr. Zaretsky in his own report" --

23 footnote, closed paren -- "the probability of detection

24 of violations was essentially certain."

25          Do you see that?
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 1      A.  Yes.

 2      Q.  Now, I see no definite article in front of

 3 "violations," which I find interesting.  Are you saying

 4 the probability of detection of at least one violation?

 5 Are you saying the probability of detection of some

 6 violations was essentially certain?  Or are you saying

 7 that the probability of detection of all of the

 8 violations being charged in this case was essentially

 9 certain?

10      A.  I'm saying the probability of detection of

11 violations, of whatever violations the company

12 committed, was essentially certain, assuming they

13 committed violations.

14      Q.  All of the violations was essentially certain?

15      A.  Yes.

16      Q.  Are you aware, Dr. Kessler, at the time that

17 this case was initiated, when the initial accusation

18 was filed, there were fewer than 150,000 violations

19 alleged?

20      A.  I don't -- I don't remember.  I remember that

21 the -- are you referring to the public and confidential

22 market conduct exam reports?

23      Q.  I'm not referring to the market conduct exams

24 at all.  I'm referring to the order to show cause that

25 was filed with the Office of Administrative Hearings
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 1 that initiates this case, the accusation, which is in

 2 administrative law roughly what a complaint is in civil

 3 litigation.

 4      A.  I guess I don't know.

 5      Q.  Okay.  If it turned out that at the time the

 6 Department initiated this hearing it was unaware of 80

 7 percent of the violations it is currently charging,

 8 would that cause you to reconsider the opinion that the

 9 probability of detecting all of the violations was

10 essentially certain?

11      MR. VELKEI:  Misstates the record, assumes facts

12 not in evidence.

13      THE COURT:  I'll allow it.

14      THE WITNESS:  No, for two reasons.  First, once --

15 if some of the violations were detected, it would --

16 the detection of those violations led to -- and the

17 subsequent investigation led to detection of the other

18 violations.  So once the violations had begun to be

19 detected, the violations were -- became apparent.

20          Second, I -- the fact that there were

21 violations that were added doesn't necessarily mean

22 that -- those were alleged violations.  We don't know

23 if they were actual violations or not.

24          What the theory of deterrence states is the

25 probability of -- what I say is the probability of
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 1 detection of actual violations was essentially certain.

 2      Q.  The question of penalty will only arise if

 3 there is a determination of violations, correct?

 4      A.  The question of penalty --

 5      MR. VELKEI:  You Honor, it's a -- the reality is

 6 we're talking about penalties, and that's why

 7 Dr. Kessler is here.

 8      THE COURT:  Well, if I find that there is no

 9 violation, I promise you I will find there's no

10 penalty.

11      MR. STRUMWASSER:  Q.  You'll take her Honor's word

12 for it?

13      A.  Yes, I'll go with that.

14      Q.  And whatever else must be said about such a

15 condition, it would greatly relieve the demands on our

16 algebraic skills, right?

17      A.  I hope so.

18      Q.  Conversely, the whole point of doing this

19 calculation is for the violations that have been found,

20 what is the appropriate penalty, correct?

21      A.  For the violations -- to the extent the fact

22 finder in this case finds violations, the question is

23 what should the penalty for those violations be,

24 correct.

25      Q.  And that's where your formula for F comes into
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 1 play according to your recommendation, right?

 2      A.  Yes.

 3      Q.  So if in fact her Honor -- since we have now

 4 indulged PacifiCare the zero violations case, if in

 5 fact your Honor finds 992,000 violations, the question

 6 is going to be how large must the F be to deter the

 7 behavior that caused the 992,000 violations, correct?

 8      A.  My understanding is that we're not talking

 9 about F but talking about the second component of F,

10 only, that the first component of F is the harm that

11 has already been remediated.

12          And now what we're talking about is the

13 penalty, which is the second component of F on -- both

14 on your Exhibit 1137 and in my report.

15      Q.  Which purports to be taken from 1137 in your

16 testimony, right?

17          I mean, I am not endorsing the formula on

18 1137; you understand that, right?

19      A.  Yes.

20      Q.  If I gave you the impression we were only

21 talking about the right-hand term on the right side of

22 the equal sign, I would like to withdraw that

23 impression.  We are talking about F.  Okay?  Are with

24 me?

25      A.  Okay.
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 1      Q.  And the question that will arise if there are

 2 992,000 violations found is going to be, by your

 3 formula, what was the H for those 992,000 violations,

 4 right?

 5      A.  Yes.

 6      Q.  And what was the P for those 992,000

 7 violations, right?

 8      A.  Assuming there was notice and the finder of

 9 fact finds however many violations there are, then the

10 question is what is the harm and what was the

11 probability of detection, yes.

12      Q.  Okay.  And the reality is that the P is going

13 to be varying according to the type of violation that

14 there was, right?

15      A.  I don't know.  My assessment is that the

16 probability of detection of violations in this case was

17 essentially certain.  But a finder of fact could

18 conclude that the probability was certain for some and

19 less than certain for others.

20          But my conclusion is that the probability of

21 detection of violations was essentially certain.

22      Q.  So just to make sure we got the math right

23 here, one could do this -- let's say there were eight

24 categories of violations.  One could have eight

25 iterations of F, one for each category of violations,
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 1 separately identifying the Hs and the Ps attributable

 2 to each category, correct?

 3      A.  Assuming notice for each of those categories,

 4 yes.

 5      Q.  Actually, you could do the calculation without

 6 notice, right?  I mean, I understand you're anxious to

 7 emphasize that point, but the formula works based on Hs

 8 and Ps.  And if the formula works at the aggregate

 9 level, it can also be disaggregated into each category

10 of violation, right?

11      A.  Yes.

12      Q.  If in fact one of those categories involving,

13 let's say, 700,000 of the violations -- actually,

14 that's two categories.

15          If in fact one of the categories involving

16 440,000 of the violations was not even charged by the

17 Department when it initiated this case but it was

18 discovered in the course of this hearing by the

19 Department, would you still believe that the P for that

20 category was 1?

21      A.  If what you're referring to is the omission of

22 the form language from the EOPs, the probability that

23 PacifiCare would be detected for that violation was

24 certain because they had -- they were in conversations

25 with the Department about the issue.  And so there was
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 1 no possibility that the omission of form language

 2 wouldn't be detected.

 3      Q.  When were those conversations taking place?

 4      A.  I don't know -- I don't remember.

 5          I also, if my memory serves, that -- the EOPs

 6 had been sent to providers and to the Department; the

 7 Department had seen copies of them as well, even prior

 8 to the commencement of the action.

 9      Q.  That's right.

10      A.  So the probability that PacifiCare would be

11 detected for allegedly incorrect form language would

12 also be 1 for that reason.

13      Q.  It is absolutely right that, in 2007, the

14 Department and PacifiCare both knew that there was a

15 problem with the EOPs and the EOBs.  So I don't want to

16 be appearing to cast doubt on that question.

17          But when the Department, a year later, almost

18 a year later, filed, if -- let's do it this way.

19          If in fact almost a year later, when the

20 Department filed the action, it did not allege -- it

21 only alleged a handful of EOB and EOP violations, not

22 realizing that the practice was consistent across all

23 of their EOBs and EOPs, does that cause you to think

24 that the value of P for those hundreds of thousands of

25 violations that are being alleged here was something
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 1 less than 1?

 2      MR. VELKEI:  Your Honor, that misstates the

 3 record.  I mean, if the examiner wants to rephrase this

 4 as a hypothetical or assume that to be the case --

 5 because that is not in fact the case based on this

 6 record.

 7      MR. STRUMWASSER:  Actually, he says he didn't

 8 know, "I did assume it."  I don't know what he thinks

 9 is not true about that.

10      THE COURT:  So it's an assumption?

11      MR. STRUMWASSER:  Yeah.

12      MR. VELKEI:  Thank you, your Honor.

13      THE WITNESS:  I'm sorry.  Could you please read

14 back the --

15      MR. STRUMWASSER:  I'll rephrase it.  We'll break

16 it down a little bit.

17      Q.  Let's assume that in 2007 the Department and

18 PacifiCare and United are having conversations about

19 the EOPs and EOBs, that the Department has identified

20 some EOBs and EOPs that violated the law, but the

21 Department failed to recognize that the problem with

22 the EOBs and EOPs affected every claim during this

23 period.

24          Do you have that assumption in mind?

25      A.  I understand your hypothetical.
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 1      Q.  And now I want you to assume that, when the

 2 Department, almost a year later, filed the accusation

 3 that initiated this case, the Department did not allege

 4 hundreds of thousands of violations but only a few

 5 incidents of those violations that it had become aware

 6 of.  Do you have that in mind?

 7      A.  Yes.

 8      Q.  What is the probability, ex-ante, in 2005,

 9 that the Department would detect and enforce against

10 all 700,000 EOP and EOB violations in your mind?

11      A.  In my mind, once the Department was aware of

12 EOP language that it felt was noncompliant, the fact

13 that it may or may not have alleged violations for

14 every EOP that was sent doesn't mean that they weren't

15 aware of the underlying violation of law and doesn't

16 mean that they weren't aware of the problem, in my

17 mind.

18          The fact that they didn't allege some number

19 of violations -- in the theory of deterrence, optimal

20 deterrence, the P is the probability of detection of

21 behavior, not of filing of violations.

22      Q.  I thought you indicated the P was the

23 probability of detection and enforcement?

24      A.  Yes.

25      Q.  Now, you're aware, are you not, that the
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 1 amount of enforcement, the amount of penalty that the

 2 Department can impose is limited to either 5- or

 3 $10,000 per act in violation?

 4      A.  Yes.

 5      Q.  And you are aware, are you not, that under

 6 Insurance Code Section 790.035 that, if a single act in

 7 violation causes a harm greater than $10,000, the

 8 Department cannot impose a fine equal to that harm?

 9      A.  I didn't seek to determine how many acts were

10 committed as under the statute, but I understand

11 790.035 as limiting the penalty to 5,000 or 10,000 for

12 each act.

13      Q.  So if the Department determined that there was

14 just one EOB or EOP that was lacking in the necessary

15 notice and the Department determined that the actual

16 reasonable penalty for that was well in excess of

17 $10,000 for the practice but can only get one $10,000

18 penalty for it, the number that was detected will

19 become very important, wouldn't it?

20      MR. VELKEI:  Calls for a legal conclusion.

21      THE COURT:  Overruled.

22      MR. VELKEI:  And your Honor --

23      THE COURT:  I'm overruling the objection, but I

24 think it was a non sequitur.

25      THE WITNESS:  Yeah, I mean, I kind of don't
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 1 understand.

 2          Could you try reading it?

 3      MR. STRUMWASSER:  No, I think it's a groundswell

 4 of support for me rephrasing it.

 5      THE WITNESS:  Go ahead.

 6      MR. STRUMWASSER:  Q.  So let's say that the

 7 Department has found one EOB that lacks necessary

 8 notice.  You got that?

 9      A.  One EOB that it considers to have noncompliant

10 form language, yes.

11      Q.  And the Department has come to the conclusion

12 that, for reasons of regulatory policy and fairness,

13 the actual harm from bad EOB and EOP notices greatly

14 exceeds $10,000.  Are you with me?

15      A.  Yes.

16      Q.  If the Department has only discovered -- if

17 the Department never learns of more than one such

18 violation, then the Department can never obtain a fine

19 greater than $10,000, correct?

20      MR. VELKEI:  Objection, your Honor, irrelevant.

21 We know that is not the case here.  The Department

22 determined in early '07 that the EOBs and EOPs were

23 nonconforming.  So what is this that the Department --

24      THE COURT:  I don't know, but I'm actually having

25 a different problem with the question.
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 1          If there's only one violation --

 2      MR. STRUMWASSER:  That it discovers.

 3      THE COURT:  -- that it discovers, and it's trying

 4 to get a $10,000 fine off of that, I think they've got

 5 a problem.  So...

 6      MR. STRUMWASSER:  I understand that.  He's

 7 testified the fact that they didn't allege some number

 8 of violations, in the theory of optimal deterrence, the

 9 P is the probability of detection of behavior, not the

10 filing of the violations.

11      THE COURT:  Right, because he said that since they

12 found some, they would find the others.  It's as it

13 would follow.  That's what his testimony was.

14      MR. STRUMWASSER:  And I'll ask him about that in a

15 moment.

16      THE COURT:  All right.

17      MR. STRUMWASSER:  Q.  But if they don't find the

18 others -- is my question right now.

19          If they don't find the others, then would you

20 agree, Dr. Kessler, that that would represent an

21 artificial constraint on the ability of the

22 Commissioner to impose a fine large enough to achieve

23 optimal deterrence?

24      MR. VELKEI:  Your Honor, again --

25      THE COURT:  I guess the problem I'm having is how
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 1 can -- I guess you can put anything in a hypothetical.

 2 But how can the harm of one EOP or EOB be greater than

 3 the $10,000 that was allowed by the legislature?  So --

 4      MR. STRUMWASSER:  No, that's not the problem.  The

 5 problem is that the harm is the harm from 700,000 EOPs

 6 and EOBs.  And the question becomes, if we only detect

 7 one, we cannot achieve a fine that imposes it.

 8      MR. VELKEI:  But it's a form.  And they detected

 9 that, the alleged nonconforming form, in early 2007.  I

10 mean, we, of course, have an argument, your Honor,

11 that --

12      THE COURT:  I understand that.

13          But I don't understand where the question gets

14 us.  What are you trying to achieve with that question?

15      MR. STRUMWASSER:  The assumption that all of the

16 violations being detected has a probability of 1.0

17 requires not merely that the -- that one EOB or a

18 couple of them be detected but that the Department

19 comprehend and charge the full range of the -- the full

20 consequences.

21          And that is not, we submit -- and we'll just

22 move along, but if I could just make the point here.

23 That does not have a probability of 1.0 as evinced by

24 the fact that the Department didn't even charge it

25 initially.  It did not appreciate the nature and
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 1 breadth of the violations.

 2      MR. VELKEI:  And to be clear, your Honor, all

 3 750,000 constitute, at best, two acts under 790.035.

 4      THE COURT:  I know your argument.  I'm trying to

 5 find out what he's trying to get from the witness.

 6      MR. STRUMWASSER:  And I'm going to abandon it

 7 because I'm not getting anywhere.  But I just want to

 8 make sure that your Honor understands the purpose.  I

 9 don't need it from this witness.

10          But just so the point is clear here, the

11 probability that we would have found one is not the

12 same as the probability that we would have understood

13 all of -- the scope of the violation and charge it all.

14 That's the point.

15      MR. VELKEI:  Here it is.

16      THE COURT:  Hypothetically, I think that's

17 probably true.  Yes?

18      THE WITNESS:  No.  I mean, I don't mean to

19 disagree with --

20      THE COURT:  Feel free.

21      THE WITNESS:  -- with your Honor.

22      THE COURT:  They both do.

23      MR. STRUMWASSER:  All though, with less reticence.

24      THE COURT:  Take a number.

25      THE WITNESS:  I mean, once an incorrect form



21312

 1 language was detected, the fact that the Department

 2 charged one or two or four or 40 or 400,000 of them

 3 doesn't strike me as relevant to the issue of detection

 4 because, if the Department knew that the form was

 5 noncompliant, then it could charge as many violations

 6 as it needed to.  All it would need to do is count up

 7 the number of forms that were sent.

 8      THE COURT:  But what about, then, the relationship

 9 it has to harm?  1 would be different than 400,000,

10 maybe, if there's harm.

11      THE WITNESS:  Well, I mean, I would presume that

12 the Department would seek to assess the magnitude of

13 the harm from the incorrect form, whatever that harm

14 might be.

15          And my understanding from Mr. Strumwasser was

16 he was concerned that the statute would provide an

17 artificial constraint on the magnitude of the penalty.

18 And I guess I don't think it would because the

19 Department, knowing that it was a form noncompliance,

20 could charge as many violations as there were forms.

21          But that would not -- that would not inform

22 the amount of harm that there was.  So I don't feel

23 that the statute would have a constraining effect.

24      MR. STRUMWASSER:  Q.  I tried to do too much in

25 one question.  Let me do it this way.
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 1          Dr. Kessler, you have built in an assumption

 2 when it found one violation, it would then find all of

 3 them, right?  That's your assumption?

 4      MR. VELKEI:  As to EOBs and EOPs?

 5      MR. STRUMWASSER:  Yes.

 6      THE WITNESS:  Yes.  The -- a rational regulator,

 7 having seen a form language that they thought was

 8 noncompliant and knowing that it was a form, that is to

 9 say, something routinely mailed from a

10 computer-generated system, would know that, if they

11 found a single instance of a noncompliant form, that

12 that would be replicated in many forms.

13      MR. STRUMWASSER:  Q.  When a company contemplating

14 action assesses the value of P, implicitly, would one

15 of the things it properly should take into account be

16 the possibility or probability that the regulator will

17 simply make a mistake and fail to detect or fail to

18 comprehend the range of the violations?

19      MR. VELKEI:  Objection, vague.

20      THE COURT:  I'll allow it.

21      THE WITNESS:  Yes, to the extent that regulations

22 and regulators are imperfect, that would need to be

23 factored into P.  But the case of a noncompliant form,

24 I can't possibly see how someone looking at a

25 noncompliant form could think that that was the only
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 1 example of noncompliance if what they were looking at

 2 was an EOP generated by a computer program.

 3      MR. STRUMWASSER:  Q.  Dr. Kessler, what if any

 4 belief do you have with respect to the existence of

 5 violations by PacifiCare between January 1, 2006 and

 6 let's say July 1st, 2007 that have not been charged in

 7 this case?

 8      A.  I worked off the Department's allegations of

 9 violations that it provided.

10      Q.  I'm asking you what, if anything, you are

11 assuming about the existence or what is your belief

12 regarding the existence of violations by PacifiCare

13 that have not been charged in this case?

14      MR. VELKEI:  Asked and answered.  Calls for

15 speculation.

16      THE COURT:  Overruled.

17      MR. VELKEI:  This witness is not here to testify

18 about other alleged violations outside of the charging

19 allegations.  He's here to testify on penalties, if

20 any, in connection with the charging allegations.

21      THE COURT:  Can you read the question.

22          (Record read)

23      MR. STRUMWASSER:  During that same period I

24 already...

25      THE COURT:  Do you understand the question?
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 1      THE WITNESS:  I don't understand.

 2      THE COURT:  All right.  Rephrase.

 3      MR. STRUMWASSER:  Q.  I'd like you to assume,

 4 Dr. Kessler, that in fact the record here contains

 5 allusions to or identification of violations that the

 6 Department has not been able to charge.  Do you have

 7 that assumption in mind?

 8      MR. VELKEI:  What does that mean?  Objection,

 9 vague.

10      THE COURT:  Do you understand that?

11          That they didn't discover?

12      MR. STRUMWASSER:  No, that you wouldn't let us put

13 in.

14      MR. VELKEI:  Your Honor, this is the problem with

15 allowing this to go on for so long.  I mean, this is

16 really far afield.

17      THE COURT:  All right.  I'll allow it.

18      MR. STRUMWASSER:  Q.  Do you have the assumption

19 in mind?

20      A.  So you're asking me to assume that the record

21 contains violations but that they're not charged in

22 this case?

23      MR. STRUMWASSER:  Q.  Yes.

24      A.  Okay.

25      Q.  Does the existence of violations that the
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 1 Department has not been able to charge inform your

 2 determination of the value of P for the violations that

 3 have been charged?

 4      MR. VELKEI:  Your Honor, this is not relevant.  He

 5 asked for an assumption.  Now he's asking for the

 6 existence of alleged violations that informed his

 7 calculation of P for what the appropriate penalty is

 8 for the alleged violations being charged.

 9          Dr. Kessler is offered as an expert on that

10 issue.  To now, like, assume that there are other

11 alleged violations that nobody's aware of except, I

12 guess, Mr. Strumwasser and that he somehow -- does he

13 factor that into his calculation doesn't make any

14 sense.  And it's outside the scope of his direct

15 testimony in this case.

16      THE COURT:  Well, there's the scope of the direct.

17 I think I kind of understand where you're going, but

18 I --

19          Do you understand the question?  I don't

20 actually -- the way it's phrased --

21      THE WITNESS:  I'm sorry, I really don't.  I don't

22 understand.

23      MR. STRUMWASSER:  Q.  Dr. Kessler, you've

24 testified that the probability of detection of

25 violations -- once the Department has detected one
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 1 violation, the probability of detection and enforcement

 2 of all of the violations is essentially one, right?

 3      MR. VELKEI:  Misstates his testimony.

 4      THE WITNESS:  No.  No, I didn't testify that.

 5      MR. STRUMWASSER:  Q.  I mean, I'm just a simple

 6 country lawyer here looking at Page 6.  "The

 7 probability of detection of violations was essentially

 8 certain."  And you have testified that that means all

 9 of the violations charged here.

10      MR. VELKEI:  Yes, but you're talking about

11 something other than that.

12      THE WITNESS:  Could you please read the question

13 back?

14      MR. STRUMWASSER:  I'll rephrase.

15      Q.  You have testified that the probability of

16 detection of the 900-something-thousand violations

17 charged here was essentially certain once the

18 Department detected some early violations, right?

19      MR. VELKEI:  Objection, misstates his testimony.

20      THE COURT:  Well, I'll let him answer.

21      THE WITNESS:  No.  What I wrote in my report is

22 that the probability of detection of violations in the

23 categories alleged buy the Department that I knew about

24 was essentially certain.

25          I also testified that, with regard to the
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 1 inappropriate -- with regard to the allegedly

 2 noncompliant form language, that the detection of a

 3 single noncompliant form would be equivalent to the

 4 detection of the noncompliant form problem more

 5 generally because a rational person looking at a

 6 computer-generated form that contained noncompliant

 7 language would understand that, if one

 8 computer-generated form contained noncompliant

 9 language, then all computer-generated forms would

10 contain the noncompliant language.

11      MR. STRUMWASSER:  Q.  So you have assigned a

12 probability of zero to the possibility that a market

13 conduct enforcement officer or -- a market conduct

14 examiner or a compliance officer could look at a single

15 EOB or EOP form, recognize that there was a notice

16 missing, and the probability is zero that they will

17 fail to realize that there are hundreds of thousands of

18 violations out there and fail to charge them.

19      MR. VELKEI:  Objection, this was asked and

20 answered.

21      THE COURT:  Oh, yes.  Sustained.

22      MR. VELKEI:  Thank you.

23      MR. STRUMWASSER:  On what ground?

24      MR. VELKEI:  It was asked and answered, your

25 Honor.
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 1      THE COURT:  You're going somewhere else.  The

 2 issue that you don't like that I wouldn't let you go

 3 forward with had nothing to do with detecting EOBs or

 4 EOPs.  It had to do with calculating some number based

 5 on a number of examples where the sampling was done

 6 incorrectly.

 7      MR. STRUMWASSER:  That's one of them.  There's

 8 also the acknowledgement for a different period you

 9 also didn't let us go after.

10      THE COURT:  Okay.

11      MR. STRUMWASSER:  But the proposition here is

12 simply that none of these steps is infallible.  And the

13 notion that you look at a file and you say, "I have

14 identified an error," and I immediately without any

15 possibility of failure identify the full scope of

16 those -- of that violation and the number of acts in

17 violation is essentially zero, that's what this

18 witness's testimony is.

19      MR. VELKEI:  That's not what the witness has

20 testified.  He said there should be some consideration

21 for that.  But in the context of finding noncompliant

22 language in a form, it is reasonable to expect that

23 they would understand, because it's computer-generated,

24 it's going to be in every form.

25          That's exactly what he testified to, your
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 1 Honor.

 2      THE COURT:  That's what he just said.  Move on.

 3      MR. STRUMWASSER:  Okay.  Just for your Honor's

 4 benefit, it's one thing to say it's reasonable to

 5 assume probable, maybe highly probable.  He's got a

 6 probability of 1.  That's my point.

 7      THE COURT:  All right.  I guess --

 8      MR. STRUMWASSER:  You know what?  I actually think

 9 I'm to the point where it will take more than 15

10 minutes to do the next set of questions.

11      THE COURT:  Okay.  So you want to stop for the

12 day?

13      MR. VELKEI:  I would just like to keep moving

14 forward if there's any issue of him not finishing in

15 the time we allocated for this witness.  I know it's

16 getting late, your Honor.  I defer to you, but --

17      THE COURT:  How far past --

18          Well, you don't have to catch a flight.

19      THE WITNESS:  No.

20      MR. STRUMWASSER:  Five or ten.

21      THE COURT:  All right.  Go ahead.

22      MR. STRUMWASSER:  Q.  In your report, you identify

23 several factors that support your conclusion that the

24 probability of detection in this case was almost

25 certain, right?
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 1      A.  Yes.

 2      Q.  And we're not talking here about hindsight

 3 probability.  We're talking about ex-ante probability,

 4 right?

 5      A.  Yes.  I mean, the probability of detection at

 6 the time that the alleged violations and decisions were

 7 occurring, yes.

 8      Q.  So the first factor you mentioned is, "At the

 9 time that these violations occurred" -- and I'll give

10 you credit for an "alleged" that you omitted -- "(and

11 in the preceding year), PacifiCare was the subject of

12 an ongoing market conduct examination."

13          Do you recall that testimony?

14      A.  Yes.

15      Q.  So let's break your statement up.  Your

16 parenthetical "the preceding year," that refers to the

17 routine market conduct exam of PLHIC that covered

18 claims process between July 1, 2005 and June 30, 2006,

19 correct?

20      A.  Yes.

21      Q.  You're aware that that window period precedes

22 any of the violations charged in this case, right?

23      MR. VELKEI:  Misstates the record.

24      THE WITNESS:  Yeah, I don't know if that's true or

25 not.
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 1      MR. STRUMWASSER:  Q.  Did you review the testimony

 2 of Coleen Vandepas in this case?

 3      A.  I don't remember.

 4      Q.  She testified that routine -- first of all,

 5 she testified that the market conduct exam for that

 6 '05-'06 period was a routine market conduct exam.  Are

 7 you aware of that?

 8      A.  I don't remember Ms. Vandepas's testimony, but

 9 if you're reading from it, I would appreciate if I

10 could look at a copy too.

11      Q.  That really wasn't my question.  My question

12 was are you aware that the exam covering the July 1,

13 2005 to June 30, 2006 period was a routine market

14 conduct exam?

15      A.  I think that's right.  But I don't remember.

16      Q.  Okay.  And are you aware that routine market

17 conduct exams are conducted essentially every five

18 years, every fifth year?

19      A.  I don't know.

20      Q.  Would it matter to you in your assignment of a

21 value for P if in fact the Department had conducted a

22 routine market conduct exam for a period ending in June

23 30, 2006, did not detect any violations -- any of the

24 violations that are at issue in this case, and as of --

25 and that in the ordinary course, the Department would
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 1 not have gone back to PacifiCare for another five

 2 years?

 3      A.  I don't know.  What I meant by the bullet

 4 point in my report was that it's my understanding that,

 5 at the time these violations occurred in the preceding

 6 year, the CDI investigators were on site at PacifiCare.

 7          And so to the extent that the alleged

 8 violations in this case arose out of business

 9 practices, that the investigators who were on site

10 would be observing PacifiCare's practices.

11          And so whether or not the windows of claims

12 examination were the same or overlapping or not

13 overlapping, the presence of investigators on site at

14 the time that the alleged violations occurred would

15 suggest that they were likely -- they would be likely

16 to be detected.

17      Q.  What do you know about the site that they were

18 on?

19      A.  My understanding is that they were -- in

20 connection with the market conduct exam, visited

21 PacifiCare's offices.

22      Q.  In Cypress?

23      A.  Yes.

24      Q.  Do you know how many buildings PacifiCare had

25 in Cypress?
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 1      A.  I don't know.

 2      Q.  Do you know how many buildings the market

 3 conduct examiners would be using in a market conduct

 4 exam?

 5      A.  I don't know.

 6      Q.  To the extent that violations were caused,for

 7 example, by inadequate testing and planning of changes

 8 in the RIMS computer system, is it your testimony that

 9 that would be detected by a market conduct examiner

10 examining files in Cypress for a prior period?

11      A.  Not necessarily.

12      Q.  To the extent that the violations were caused

13 by a decision to transfer eligibility data entry to the

14 Philippines, is it your testimony that that is

15 something that a market conduct examiner in a building

16 in Cypress would know about?

17      A.  I don't know -- I'm not familiar with the

18 precondition that you're question states.  And of

19 course, I don't know what the market conduct examiners

20 knew.  This was -- and this is just one factor among

21 many that suggested to me that the probability of

22 detection was high.

23      Q.  To the extent that a market conduct exam

24 involved the review of files, do you know how that

25 process proceeds -- review of claim files?
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 1      A.  I know in general terms how it proceeds.

 2      Q.  What's the basis of your knowledge?

 3      A.  My review of the NAIC market conduct

 4 examination manual.

 5      Q.  Do you know whether the market conduct

 6 examiners are given access to the file rooms?

 7      A.  I don't know.

 8      Q.  Do you know whether the market conduct

 9 examiners -- strike that.

10          To the extent the market conduct examiners are

11 housed in a conference room or some similar room on the

12 insurer's premises and have to request specific files

13 by number and then have those brought to them in that

14 conference room, would that affect the likelihood that

15 the Department would detect violations in other files?

16      A.  To the extent that the alleged violations

17 arose out of business practices that were alleged to

18 affect many files, then yes.  But to the extent that

19 they didn't, then, no.

20      Q.  To the extent that the business practices

21 alleged in this case pertained to many files, none of

22 which were within the window period that the examiners

23 were then examining, would you say that that had --

24 that that would make it unlikely that the examiners

25 would detect those violations in the subsequent period?
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 1      MR. VELKEI:  Misstates the record.  The

 2 examination period for this targeted examination which

 3 is at issue here is overlapping, in fact, with this

 4 routine examination.

 5      THE COURT:  Could you read the question back?

 6          (Record read)

 7      THE COURT:  Overruled.

 8          You can answer.

 9      THE WITNESS:  It's my understanding that -- the

10 two examinations -- two examination windows do overlap.

11      MR. STRUMWASSER:  Q.  But how much?

12      A.  By seven days.  But -- I'm good.  Sorry.

13 That's my answer.

14      Q.  So to the extent that the market conduct exam,

15 the routine market conduct exam, contained only seven

16 days of the subsequent market conduct exam period, is

17 it your testimony that merely having the people on site

18 with access to files which may or may not include those

19 seven days would make it likely that all of the

20 business practices that were detected in the targeted

21 exam would have been detected in the first exam?

22      A.  No, I certainly wouldn't say that it made it

23 likely that all of the practices detected in the

24 targeted exam would be detected in the prior exam.  But

25 I would say that it is one factor that would lead me to
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 1 conclude -- that led me to concluded that the

 2 probability of violations in this targeted exam was

 3 very high.

 4      Q.  If in fact the routine exam for the earlier

 5 period did not detect the EOB problem or the EOP

 6 problem with respect to the notices, would that alter

 7 your assumption about whether or not the violations

 8 charged here were likely to have been detected in the

 9 first market conduct exam?

10      A.  The purpose of this first bullet point was

11 just that the existence of this prior exam was one

12 factor that led me to conclude that the probability of

13 detection of the violations in the exam underlying this

14 action was essentially certain.  It was not the only

15 factor, but it was one factor.

16      MR. STRUMWASSER:  Can I have the question read

17 back?

18      THE COURT:  Can you read it back?

19          (Record read)

20      THE WITNESS:  I don't know -- by "violations

21 charged" here...

22      MR. STRUMWASSER:  EOB, EOP violations?

23      A.  EOB, EOP violations only.  Could you please

24 restate the -- could you just read me the question

25 back?
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 1          (Record read)

 2      THE WITNESS:  I'm not saying that the violations

 3 charge here were detected in the first market conduct

 4 exam.  I'm saying that -- so I guess my answer to your

 5 question is no.

 6      MR. STRUMWASSER:  Q.  Dr. Kessler, I think --

 7 hypothetical:  Company A, Company B both subject to the

 8 Department of Insurance regulation, both on a routine

 9 five-year examination cycle.  That is to say, each

10 company is subject to examination, routine examination,

11 every fifth year.

12          Company A -- both companies are contemplating

13 actions that will lead to violations of law.  Do you

14 have that assumption in mind?  The same violations.

15      A.  Yes.

16      Q.  Okay.  Company A was subject to a routine

17 examination four years -- that is to say, the window

18 period for the last routine examination was four years

19 before the actions that are being contemplated.

20          Company B was subject to a routine examination

21 the year before the actions that are being

22 contemplated.  Do you have those assumptions in mind?

23      A.  Yes.

24      Q.  Would you agree that the ex-ante probability

25 of detection of violations for Company B is lower than
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 1 for Company A?

 2      A.  No.

 3      MR. STRUMWASSER:  Actually, this isn't a bad time.

 4      THE COURT:  Okay.

 5          (Whereupon, the proceedings recessed

 6           at 3:59 o'clock p.m.)

 7
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 1 STATE OF CALIFORNIA     )
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 4 Reporter of the State of California, duly authorized to
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10 transcription of said proceedings.
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 1 Wednesday, September 7, 2011         9:06 o'clock a.m.

 2                         ---o0o---

 3                   P R O C E E D I N G S

 4      THE COURT:  All right.  This is on the record.

 5 This is before the Insurance Commissioner of the State

 6 of California in the matter of PacifiCare Life and

 7 Health Insurance Company.  This is OAH Case

 8 No. 2009061395, Agency No. UPA 2007-00004.  Today's

 9 date is September 7th, 2011.

10          Counsel are present.  Respondent is present in

11 the person of Ms. de la Torre.  And we are

12 cross-examining Mr. McNabb.

13                       RICK McNABB,

14          called as a witness by the Respondent,

15          having been previously duly sworn, was

16          examined and testified further as

17          hereinafter set forth:

18      THE COURT:  You've before previously sworn in this

19 matter, so you're still under oath.  If you could take

20 the stand and state your name for the court reporter.

21      THE WITNESS:  Rick McNabb.

22      THE COURT:  Did you have a couple of exhibits for

23 me?

24      MR. STRUMWASSER:  Yes, your Honor.  I've already

25 distributed them to counsel.  I have the reductions of
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 1 1136 and 1137.

 2      THE COURT:  All right.  1136 and 1137.

 3          All right.

 4      CROSS-EXAMINATION BY MR. STRUMWASSER (resumed)

 5      MR. STRUMWASSER:  Q.  Good morning, Mr. McNabb.

 6      A.  Good morning, Mr. Strumwasser.

 7      Q.  On Page 4 of your report, you say that the CTN

 8 termination necessitated creating a single source of

 9 truth earlier than anticipated to prevent having to use

10 two sets of independently updated provider demographic

11 data for one network.  Do you recall that?

12      THE COURT:  I'm going to bother you to tell me

13 what the exhibit number of the report is.

14      MR. STRUMWASSER:  5615.

15      THE COURT:  Do you have that there?

16      THE WITNESS:  Yes.

17      MR. STRUMWASSER:  Q.  Is it your testimony,

18 Mr. McNabb, that using the EPDE feed for California

19 RIMS data was necessary at the time of the CTN

20 transition?

21      A.  I believe it was a good approach in order to

22 enable a single source of truth at that point in time.

23      Q.  Is it your opinion that it was the best

24 practice under those circumstances?

25      A.  Yes, it is, from an industry perspective.
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 1      Q.  I'm sorry?

 2      A.  From an industry perspective, yes.

 3      Q.  So in your view, doing an EPDE at the time of

 4 the CTN transition was best practice but wasn't

 5 compulsory, right?

 6      A.  I would agree with that.  The reason you do it

 7 then is because they were going through some controls

 8 in synchronization at that point.  If you were to do it

 9 afterwards, it would have created maybe another

10 reconciliation.

11      Q.  Well, are you talking about another

12 reconciliation between NDB and RIMS?

13      A.  Yes.

14      Q.  That's the only reconciliation you were

15 talking about there?

16      A.  Yes.

17      Q.  And so whenever you were going to do the EPDE,

18 you were going to have to have a reconciliation, right?

19      A.  Yes, I believe they went through a review

20 effort and a reconciliation at the time.

21      Q.  You would have to in order to do a data

22 bridge, wouldn't you?

23      A.  Yes.

24      Q.  Do you have the question?  I'm sorry.  I

25 didn't hear the answer.
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 1      THE COURT:  Yes.

 2      THE WITNESS:  The answer is yes, it would be a

 3 good idea.

 4      MR. STRUMWASSER:  Thank you.

 5      Q.  It would be a good idea but not essential to

 6 do a data reconciliation before doing a data import

 7 project?

 8      A.  In my opinion, they wouldn't have to.  They

 9 could just make NDB the target system and then

10 replicate it over.  I think it's a good idea to -- they

11 used the data from both sides to understand and cleanse

12 the data if there were discrepancies.  I thought that

13 was a good idea.  Not necessarily, but I thought it was

14 a good idea.

15      Q.  So you're saying, if they didn't do a data

16 reconciliation in advance, they could have simply

17 copied the data from NDB down to RIMS?

18      A.  I believe, in a hypothetical, that is an

19 option.  I would not recommend it.  I thought it was a

20 good idea to do what they did.

21      Q.  How about in this case?  You know that there

22 were logical and -- there were logical differences in

23 the way the data were represented in NDB and RIMS,

24 correct?

25      A.  I'm sorry.  I don't understand the question.
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 1      Q.  Do you understand what the phrase "logical

 2 differences" means in -- when comparing two databases?

 3      A.  I do if it means that the data structures were

 4 different and the data definitions were different, yes.

 5      Q.  So in general, if you have two databases that

 6 you know have different data structures and data logic,

 7 you can't safely just copy one database into the other,

 8 can you?

 9      A.  Well, in my experience, I've seen people do

10 it.  And again, it's not my personal preference, but

11 I've seen people decide what the master is going to be,

12 and then they replicate that.  I don't personally like

13 that idea.

14      Q.  Do you consider that a matter of personal

15 preference or is that an error?

16      MR. VELKEI:  Objection, vague.

17      THE COURT:  I'll allow it.

18      THE WITNESS:  It's my opinion that it's best to do

19 a reconciliation.  I don't know that I would consider

20 it an error.  But in my opinion, it would be a good

21 thing to do.

22      MR. STRUMWASSER:  Q.  Mr. McNabb, you said a

23 moment ago that one of the reasons why they needed to

24 do the EPDE feed at the time of the CTN transition was

25 because you said they were undergoing certain changes.
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 1 Do I have your testimony right?

 2      A.  I don't -- if you could give me specifics.

 3      MR. KENT:  Maybe if you could just ask another

 4 question because I recall it a little different and --

 5      MR. STRUMWASSER:  Let me get it right.

 6          Yeah, you said -- my question was whether

 7 doing an EPDE at the time was best practice or

 8 compulsory.

 9          And your answer was:

10                         "I would agree with that.

11                    The reason you do it then is

12                    because" --

13          I'm sorry.

14                         "The reason you do it

15                    then is because they were

16                    going -- there some controls

17                    in synchronization at that

18                    point."

19          I'm working off of a rough here.

20                         "If you were to do it

21                    afterwards, it would have

22                    created maybe another

23                    reconciliation."

24          So you were talking about a synchronization

25 that was happening at the time of the CTN transition,
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 1 right?

 2      A.  Yes, but let me be specific, a little more

 3 clarifying on that.

 4          The probable with multiple sources -- you're

 5 allowing different people that's responsible for

 6 maintaining those databases a fair amount of

 7 interpretation, particularly when they're very unlike

 8 data structures and data definitions.  You never

 9 totally know, even if you feel like you've got

10 controls, that they're not deviating to some degree.

11          So what I'm saying is, if they had implemented

12 EPDE later, there could have been some deviations in

13 the data, and nobody would have caught it.

14          So -- regarding provider demographic data.

15          So I believe it was a worthy event to

16 implement when they did.

17      Q.  When you acquire a company and you now have

18 two -- two different systems with two different

19 histories, you already have a number of reconciliation

20 issues, correct?

21      MR. KENT:  Vague, calls for speculation,

22 incomplete hypothetical.

23      THE COURT:  If you know.  If you know.

24      THE WITNESS:  Well, I guess in a hypothetical,

25 yes, you can, but you'd have to be specific about the
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 1 issue.  I believe the issue's more about single source

 2 of truth, about having one source.

 3      MR. STRUMWASSER:  Q.  I understand that.  You have

 4 testified that at a minimum it's a good idea to have a

 5 single source of truth and to do a reconciliation as a

 6 part of going to a single source of truth, right?

 7      A.  Yes.

 8      Q.  And the reason you have to do that is because

 9 there are these data definition and structural

10 differences in the two systems, right?

11      A.  Yes.

12      Q.  And your answer a moment ago was, if you

13 delayed that, there will be more data to which the

14 differences in structures and data would apply,

15 correct?

16      A.  My experience tells me that's what happens.

17      Q.  But that -- but that just means that there

18 will be additional records that will have to be

19 reconciled on top of what you already have to

20 reconcile, right?

21      A.  Yes, if you even catch it.  And -- at the

22 appropriate time.

23      Q.  That also would be a problem for the

24 reconciliation of records that were put in a year

25 earlier, right?
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 1      A.  I'm sorry.  I'm not understanding the question

 2 or the context of your question.

 3      Q.  Sure.  Let's say that -- Company A, Company B.

 4 Company A buys B.  They have the A platform and the B

 5 platform.  And there are data and -- data definition

 6 and structural differences between the two.  Are you

 7 with me?

 8      A.  Yes.

 9      Q.  And they are continuing to run for the first

10 day or two of the acquisition.  And they're continuing

11 to add data in the two databases, right, in the two

12 platforms, right?  Are you with me?

13      A.  Yes.

14      Q.  And now question is, "Should we do a

15 reconciliation today of what's in existence in merger

16 day two and go to a single source of truth, or should

17 we do it a year from now and do the reconciliation then

18 of what we got the day we opened doors, at when the

19 acquisition took place, plus whatever additional data

20 was added over the course of a year?"  Right?

21      A.  Okay.

22      Q.  And so I understood your last answer to be

23 that you have to be concerned about your ability to do

24 that reconciliation with the year's worth of increment,

25 in this case, because you aren't sure you're going to
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 1 catch all of the discrepancies.  That was your "if you

 2 catch them all" answer, right?

 3      A.  Yes.

 4      Q.  But that problem of whether you can catch the

 5 discrepancies is not going to just be -- is not going

 6 to just pertain to the year of increment.  It will

 7 pertain to the entire database including the pre-merger

 8 data, correct?

 9      A.  Yes, in your hypothetical, if you're talking

10 about wait a year.

11      Q.  Right.

12      A.  Yes.

13      Q.  Now, you're aware of the process that was

14 undertaken to synchronize the data in NDB and RIMS,

15 correct?

16      A.  I believe so, yes.

17      Q.  And as it's been explained to me, data was

18 taken from CTN and from RIMS, put into NDB, and then

19 data was fed from the NDB down to RIMS.  Is that

20 consistent with your understanding?

21      A.  Yes -- yes.

22      Q.  The fact that CTN was a leased network with

23 proprietary data, that means that what was necessitated

24 by the CTN transition was a mechanism for United to get

25 data into NDB for the CTN providers, correct?
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 1      MR. KENT:  No foundation.

 2      THE COURT:  If you know.

 3      MR. KENT:  And I don't think -- and it also

 4 assumes facts not evidence.

 5      THE COURT:  Okay.  What fact?

 6      MR. KENT:  I think that we had the CTN data all

 7 the time, United did.

 8      THE COURT:  They couldn't access it.

 9      MR. KENT:  We were adjusting the claims, so we had

10 to have the data.

11      MR. STRUMWASSER:  But not in NDB.

12      THE COURT:  Right.

13          You couldn't access it through that.  That was

14 part of the agreement, right?

15      MR. KENT:  No.  I think agreement was we couldn't

16 use that data when we went out to the market to

17 negotiate new contracts.  We had the CTN data all

18 along --

19      THE COURT:  All right.

20      MR. KENT:  Loaded up in one of our -- one or more

21 of our systems.

22      THE COURT:  Could you read the question.

23      MR. STRUMWASSER:  Sure.  Let me back up and see if

24 we can deal with this.

25      THE COURT:  All right.
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 1      MR. STRUMWASSER:  Q.  I think you already

 2 testified that you understood that one of the steps in

 3 the CTN transition was to load data from CTN into NDB,

 4 right?

 5      A.  Yes, but specifically the recontracted data.

 6      Q.  So as far as you are concerned, there was

 7 never a time when United took the entirety of the CTN

 8 database that was serving the UHIC providers and

 9 literally loaded not just the new data but the existing

10 CTN data into NDB?  As far as you know, that never

11 happened?

12      A.  I don't know the answer to that.  I focused on

13 the recontracting portion.

14      Q.  If that were case, if it were the case that

15 they literally had taken the existing CTN provider

16 database and loaded it into NDB, would you agree that

17 that would create potential issues of synchronization

18 and compatibility and similarity of data logic and data

19 definition and structures between the CTN database from

20 which it was coming and NDB?

21      MR. KENT:  This is a hypothetical?

22      MR. STRUMWASSER:  Yes.

23      THE WITNESS:  I don't know how to answer that

24 question.  I don't have enough information on what was

25 actually going on at that time.
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 1      MR. STRUMWASSER:  Q.  Can you conceive of any

 2 circumstance in which United was going take an external

 3 database of provider data and introduce it into NDB and

 4 not need to do a reconciliation in advance?

 5      MR. KENT:  Assumes facts not evidence.

 6      THE COURT:  Overruled.

 7          If you know.

 8      THE WITNESS:  I don't know because I have no

 9 information as to what CTN -- the relationship between

10 CTN and NDB was.  So I wouldn't begin to know how to

11 answer that question.

12      MR. STRUMWASSER:  Q.  Do you know whether there

13 was ever a data reconciliation attempt between the CTN

14 data and NDB?

15      MR. KENT:  Objection, vague as to time.

16      MR. STRUMWASSER:  Q.  Ever?

17      A.  I don't know what the process was with CTN.

18      Q.  Now, you are aware, are you not, that many of

19 the problems that were encountered with EPDE and the

20 provider data had nothing to do with the CTN transition

21 itself, right?

22      MR. KENT:  Objection, vague.

23      THE COURT:  Do you understand the question?

24      THE WITNESS:  Could you repeat the question again,

25 please?
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 1          (Record read)

 2      THE WITNESS:  I am aware of some issues with EPDE

 3 that I don't know that I could connect it to CTN or

 4 not.  But I am aware that there was some issues with

 5 EPDE.

 6      MR. STRUMWASSER:  Q.  And you can't -- you don't

 7 know whether they were or were not all related to CTN

 8 transition?

 9      A.  I don't know.  The reason I'm having -- I

10 can't answer that question is because there were a lot

11 of moving parts at the time.  You know, it was -- from

12 an end-to-end perspective.  So it's hard for me to say

13 that, you know, if there was a logic error in EPDE, was

14 it a discovery issue with the type of data that was

15 being loaded at the time with NDB.

16          I don't really have any evidence or knowledge

17 that there was a connection there or not.  But there

18 were a lot of things going on during that period of

19 time.

20      Q.  Mr. McNabb, you testified that PacifiCare had

21 its own provider data issues prior to the acquisition,

22 right?

23      A.  Yes, regarding demographic information.

24      Q.  I'm sorry.  Regarding?

25      A.  Demographic information.
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 1      Q.  Not fee schedules?

 2      A.  Yes, there may have been some fee schedule

 3 issues as well.

 4      Q.  You know that, or you don't know one way or

 5 the other?

 6      A.  I do recall some testimony regarding fee

 7 schedules and the processes around fee schedules

 8 prior -- pre-merger and post-merger.

 9      Q.  Do you recall from whom?

10      A.  Might have been Elena McFann, but I don't

11 recall.

12      Q.  Can you tell us what specific documents and

13 any other testimony that you base your -- on which you

14 base your conclusion that PacifiCare had

15 pre-acquisition provider data issues?

16      A.  My recollection is that returned checks was a

17 document I looked at and that the number improved post

18 merger.

19      Q.  Are you aware that in 2005, PacifiCare,

20 pre-acquisition, conducted a mass calling project to

21 validate all the individual providers?

22      A.  I don't recall that specifically.

23      MR. STRUMWASSER:  I'm going to show the witness a

24 copy of 775 in evidence, your Honor.

25      THE COURT:  Certainly.
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 1      MR. STRUMWASSER:  Q.  And just to help you -- feel

 2 free to read what you need to.  My question is going

 3 pertain to the e-mail from Tamara Gates on the first

 4 page.

 5      THE WITNESS:  Okay.

 6      MR. STRUMWASSER:  Q.  Mr. McNabb, have you seen

 7 775 before?

 8      A.  I don't recall having seen this before.

 9      Q.  And you see on the first page the reference by

10 Ms. Gates to PCS and ops conducting a mass calling

11 project last year, validating all individual providers

12 by county?

13      A.  Yes.

14      Q.  And this is a 2006 document, so "last year"

15 would have been 2005, right?

16      A.  Yes.

17      Q.  Would you expect that, after such a project,

18 the quality of the demographic data in RIMS would have

19 been considerably improved?

20      A.  Yes, I believe over time, it did improve.

21      Q.  Would you expect that, by virtue of this

22 calling project, that there would be a drop in 2006 in

23 returned checks?

24      MR. KENT:  Objection, incomplete hypothetical,

25 calls for speculation.
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 1      THE COURT:  Could you read the question again.

 2          (Record read)

 3      MR. KENT:  The witness is being asked about a

 4 document that he says he doesn't recall ever seeing

 5 before.  The document itself is inspecific on its face

 6 about what this project, how extensive it was, what the

 7 results were, if anything.  And he's being asked these

 8 broad questions about, "Would you expect certain things

 9 to happen?"

10      THE COURT:  He's an expert.  I'll allow it.  But

11 he can certainly say he doesn't know based on that

12 information.

13      THE WITNESS:  I can't answer it because I don't

14 know -- I know what they did during the CTN transition.

15 I can't explain or have any knowledge of what they did

16 in '05.

17      MR. STRUMWASSER:  Q.  You testified a moment ago

18 that, if there was a calling project in 2005, you would

19 expect the demographic data to improve.  If the

20 demographic data improved, would you expect there to be

21 a decline in returned checks?

22      A.  Yes.  And I believe it did.  I don't recall

23 what the '05 -- I don't know what the '05 issue was.

24          My earlier question was related to the total

25 picture here of migrating to EPDE, to be clear.  And I
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 1 do believe the number of returned checks did improve

 2 over a time period.

 3      Q.  You testified that you reviewed the results of

 4 the process of cleansing the data between recontracting

 5 CTN and the approach they used to compare it to RIMS.

 6 Do you recall testifying to that effect?

 7      A.  Yes.

 8      Q.  So is it your testimony that you reviewed a

 9 list of discrepancies between CTN data and the RIMS

10 data and were able to determine that the data in RIMS

11 was wrong and that CTN was right?

12      A.  No, that's not what I'm saying.

13      Q.  Did you ever see any documentation, original

14 documentation, coming out of this cleansing process?

15      A.  No.  I reviewed the process and the testimony

16 regarding the cleansing process.

17      Q.  Whose testimony?

18      A.  I can't recall if it was Mr. Lippincott or

19 Elena McFann, but I believe it was one of the two.

20 It's been a while since I reviewed it.

21      Q.  Do you recall seeing testimony from Ms. McFann

22 characterizing the CTN demographic data as awful?

23 Excuse me, not testimony -- correspondence?

24      A.  No, I don't recall that.

25      MR. STRUMWASSER:  Show the witness a copy of 774
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 1 in evidence, your Honor.

 2          And on this one, Mr. McNabb, I'm going to be

 3 asking you questions about the McFann e-mail on the

 4 second page.

 5      Q.  Mr. McNabb, have you seen 774 before?

 6      A.  I don't recall seeing this e-mail.

 7      Q.  Directing your attention the e-mail from

 8 Ms. McFann on the second page dated August 22nd,

 9 11:10 p.m., the paragraph numbered 1 relates how they

10 used the CTN database to -- as the foundation for the

11 NDB provider data, right?

12      MR. KENT:  Objection, misstates the document.

13 Says "CTN's network demographics," not a CTN database.

14      MR. STRUMWASSER:  I'll accept that correction.

15      THE COURT:  All right.

16      THE WITNESS:  So I'm sorry.  Could you restate the

17 question again, please?

18      MR. STRUMWASSER:  Sure.

19      Q.  You see how it describes the process of using

20 the CTN network demographics as the foundation for the

21 NDB demographics?

22      A.  Yes.

23      Q.  And it refers to unintended consequences?  You

24 see that?

25      A.  Yes.
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 1      Q.  And she says, "...because we were disappointed

 2 to learn through this transition just how awful CTN's

 3 demographics data really was."  Do you see that?

 4      A.  Yes.

 5      Q.  Other than this statement, have you ever seen

 6 any documents or any testimony that indicated a concern

 7 of the part of United about the quality of the CTN

 8 demographics?

 9      A.  My understanding -- and I don't know what

10 she's saying here or what the time frame was

11 necessarily that she's referring to.  But it's my

12 understanding that they went through and did a compare,

13 and if there was a discrepancy, they did do an outreach

14 to the provider to get clarification of which one was

15 right.  I'm not sure if that's what this is talking

16 about, but I included that as part -- my review of the

17 reconciliation process.

18      MR. STRUMWASSER:  Your Honor, could I have the

19 question read back?

20      THE COURT:  Sure.

21          (Record read)

22      THE COURT:  Do you have that question in mind?

23      MR. KENT:  I think he just answered, but maybe not

24 the yes/no in the front end.

25      THE COURT:  It's good idea to put it in the front
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 1 end.

 2      THE WITNESS:  Yes, I am -- well, I lost the --

 3 could you read it one more time?

 4          (Record read)

 5      THE WITNESS:  Yes, I believe I have seen testimony

 6 regarding the quality being better because the CTN

 7 network had more hits on it than what PacifiCare had

 8 overall.  And I don't know where that testimony --

 9 where that came from, but that was an early premise

10 that I had early on that there were more hits on CTN,

11 but they did do a reconciliation between them.  So I

12 believe they felt the quality was better going into it.

13      MR. STRUMWASSER:  Q.  So my question to you was

14 other than the statement in -- other than anything in

15 774, did you ever see any concerns by United staff that

16 the CTN data was worse -- any concern about the

17 quality, not satisfaction about the quality, any

18 concern about the quality of the CTN data?

19      A.  No, when you state it as concern that CTN was

20 worse than PacifiCare.  But again, I thought that they

21 were going to compare it and go after every

22 discrepancy.

23      Q.  I just want to -- I don't want to

24 over-constrain the question.  The question was not

25 worse as compared to PacifiCare.
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 1          The question was did you see any concerns from

 2 anybody else, any other document than 774 on the part

 3 of United staff about the quality of the CTN data?

 4      A.  Not that I recall.

 5      Q.  Do you know who Christina Sheppard is?

 6      A.  I may have seen her name on a document.

 7      Q.  Do you recall encountering documents in which

 8 she expressed concerns about the CTN data?

 9      A.  I don't recall.

10      Q.  So you don't recall seeing documents in which

11 Ms. Shepherd expressed concern to Ms. McFann about the

12 inaccurate CTN data in NDB corrupting RIMS?

13      A.  At this moment, I don't recall.

14      Q.  Let's go back to 774 for a second.  You

15 referred to an outreach program to cleanse the data.

16 Is that the word you would use?

17      A.  "Outreach" being defined that, if there was a

18 discrepancy, they one way or the other figured out

19 which one was correct.

20      Q.  Take a look at Paragraph 3 of Ms. McFann's

21 e-mail on Page 2.  Is that the outreach program that

22 you're describing?

23      MR. KENT:  Objection, asked and answered.  The

24 witness already said he wasn't sure if this was the

25 same.
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 1      MR. STRUMWASSER:  I don't think that's true.

 2      THE COURT:  I'll allow the question.

 3      THE WITNESS:  Yes.  It's -- I don't know if this

 4 is related to the earlier comment.

 5      MR. STRUMWASSER:  Q.  You see that the physician

 6 demographics verification project that is described in

 7 Paragraph 3 was launched in January of 2007?  You see

 8 that, right?

 9      A.  Yes.

10      Q.  Sitting here today, do you have any

11 information that there was any other demographics

12 verification project that had been launched before

13 January of 2007?

14      A.  I don't recall specifics around time frames of

15 that process.

16      Q.  You testified that a provider demographic --

17 that provider demographic data presents certain

18 peculiar complexities in the source, nature, and

19 continuing education of data for all health plans.  Do

20 you recall that testimony?

21      A.  Yes.

22      Q.  So at any given point, something less than 100

23 percent of the data in any claims system is going to be

24 accurate, right?

25      A.  In a hypothetical, you would hope not.  But if
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 1 you open it up to there could be timing issues with the

 2 data or a provider doesn't call in with a change, you

 3 can assume that there's some discrepancies.  And you

 4 try not to.  But is it always perfect?  No.

 5      Q.  So sitting here today, you can't think of a

 6 database, a provider -- a platform that you think today

 7 is completely error free in this industry, right?

 8      A.  My experience tells me that is probably

 9 correct if you open it up to a very broad definition of

10 inaccuracy. But I -- yes, I -- my experience tells me

11 that, but I don't know for sure.

12      Q.  And that's pretty much a consensus in the

13 industry.  Everybody knows that provider data are, by

14 their nature and source, continuing evolution, the

15 source of peculiar complexities that challenge every

16 health insurer, right?

17      A.  Yes.

18      Q.  So that is something that a company

19 undertaking a change in their claims platform would be

20 aware of in advance, right?

21      A.  Yes, and ongoing from just general auditing

22 procedures.  That's why they put those types of

23 processes in place.

24      Q.  I'm sorry?

25      A.  That's why they put processes like that in
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 1 place, for quality and auditing purposes.

 2      Q.  So a company undertaking an integration of

 3 claims platforms or an integration of databases in this

 4 industry, this very complexity that you've cited would

 5 caution special care in the planning and execution of

 6 that integration, correct?

 7      MR. KENT:  Objection, calls for speculation.  It's

 8 argumentative.

 9      THE COURT:  Could you repeat the question.

10          (Record read)

11      THE COURT:  I'll allow it.

12      THE WITNESS:  Although -- yes.  I don't know if I

13 know what you mean by "special attention," but people

14 in any type of information management change in a

15 healthcare company should be going about it in a

16 prudent, thoughtful, smart way.  So -- but that's a

17 subjective response.

18      MR. STRUMWASSER:  Q.  What you referred to as

19 peculiar complexities of the data, those peculiar

20 complexities are appropriately cause for additional

21 caution, right?

22      MR. KENT:  Objection, vague.  Additional caution

23 from what?

24      MR. STRUMWASSER:  Q.  In the planning and

25 execution of the integration of the databases.
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 1      THE COURT:  I'll allow it.

 2      THE WITNESS:  I don't know how to answer that

 3 question.  The term "peculiar" was really talking about

 4 the dynamics of the data and the complexities of how

 5 the data is received into the company.  It wasn't

 6 referring specifically to the conversion.  It was just

 7 saying that it's ever-changing and very dynamic.

 8      MR. STRUMWASSER:  Q.  However it is that you

 9 intended the terms "peculiar" and "complexities" to

10 have -- whatever it was that you were referring to

11 there, those characteristics present additional

12 challenges for a data integration project that would

13 not be there were the data not as complex as you say

14 they were.

15      THE COURT:  Is that a question?

16      MR. STRUMWASSER:  Yes, there was a question mark

17 at the end.

18      Q.  Right?

19      MR. KENT:  Vague.

20      THE COURT:  Did you understand the question?

21      THE WITNESS:  Well, I think.

22          No, I can't answer that -- that provider

23 demographics is even more complicated than a provider

24 contract.  I mean, healthcare in itself is a complex

25 transaction.  So again the word "peculiar" was dealing
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 1 with the benefits of a single source, not necessarily

 2 as a qualitative element on the conversion of the data.

 3      MR. STRUMWASSER:  Q.  Turn to Page 9 of your

 4 report, would you?  The second full paragraph, last

 5 sentence, "Provider demographic data presents certain

 6 peculiar complexities..." and so on.  What was the

 7 point of that sentence?

 8      A.  Well, there were two points.  The first one is

 9 to make a point that single source of truth is a

10 benefit here with this type of data due to the dynamics

11 of the data and ever-changing from the provider world.

12          The other point is, because of that complexity

13 for EPDE there were logic errors in the translation.

14 You can call them un- -- you know, undocumented

15 business rules that hit that weren't understood at the

16 very beginning well.  And that caused some of the logic

17 errors in the translation, which were later caught.

18      Q.  Would you agree, Mr. McNabb, that it would

19 have been technologically feasible to continue to

20 separately load California provider data into NDB and

21 RIMS to dual load?

22      A.  Could you repeat the question?  I'm not sure I

23 understand.

24      Q.  Let me do it this way.  You don't know any

25 technical impediment to continuing to operate a
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 1 dual-entry system in which the provider data was

 2 entered into RIMS and NDB independently?

 3      A.  No, there were no technical constraints on

 4 allowing that to happen.

 5      Q.  Your testimony is that dual maintenance is not

 6 ideal because of the risk of human error, correct?

 7      A.  Yes.  My experience tells me that human

 8 interpretation and existing control environments don't

 9 adequately account for that interpretation that goes

10 on.

11      Q.  And the human error we're talking about with

12 dual maintenance is the failure to update a specific

13 provider record or to erroneously change a specific

14 provider record, correct?

15      A.  Yes, in regards -- specifically here regarding

16 provider demographics.

17      Q.  Now, human error is possible in constructing a

18 data bridge also, correct?

19      MR. KENT:  Objection, calls for speculation.

20 Anything is possible.

21      THE COURT:  All right.  Read the question back.

22          (Record read)

23      THE COURT:  I'll allow it.

24      THE WITNESS:  Yes, if you define it as logic

25 errors regarding business rules that weren't fully
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 1 documented or understood at the time.

 2      MR. STRUMWASSER:  Q.  For example, there could be

 3 an error in the way requirements are specified,

 4 correct?

 5      MR. KENT:  Objection, vague.

 6      THE COURT:  Do you understand?

 7      THE WITNESS:  Yes.  It's the same response

 8 regarding requirements being business rules that

 9 weren't fully caught at the time.

10      MR. STRUMWASSER:  Q.  There could also be errors

11 in the way fields are mapped between the two databases,

12 right?

13      A.  Hypothetically, yes.

14      Q.  There could be errors in the coding of the

15 data, correct?

16      A.  I'm sorry.  Could you repeat that?  Coding?

17      Q.  There could also be errors in the way in which

18 the information is taken from the document and coded,

19 right?

20      MR. KENT:  Objection, vague.

21      THE COURT:  Did you understand?

22      THE WITNESS:  Well, yes.  In a hypothetical.

23      THE COURT:  Okay.

24      THE WITNESS:  Programmers can make errors in

25 coding programs, if that's an example.
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 1      MR. STRUMWASSER:  Q.  Would you agree that a

 2 logical error in building a data bridge has the

 3 potential to affect many records, a single error?

 4      MR. KENT:  Objection, calls for speculation.

 5 Anything's possible.

 6      THE COURT:  Okay.  But this is an expert opinion.

 7 I know anything is possible, but he's just exploring

 8 where he's going.  I'm going allow it for now.

 9          Did you need the question read back?

10      THE WITNESS:  No.

11      THE COURT:  Okay.

12      THE WITNESS:  In a hypothetical, it may or may

13 not.  It's strictly a hypothetical.  We would need to

14 get to a specific -- more specifics.

15      MR. STRUMWASSER:  Q.  And just a keying error in

16 entering data into the database -- a keying error will

17 typically only affect the record that's being entered,

18 right?

19      A.  Yes, if you understand what you're keying.

20 This would be a hypothetical again.  You could be

21 keying information that has pervasive impacts on a

22 system.  If we're talking specifically in this example

23 as a provider demographic data, that would have more

24 minimal impact.

25          But there are keying -- there is keying of
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 1 data that could have pervasive impacts on a system.

 2      Q.  Well, if I am a key data operator whose job it

 3 is to enter provider documents into a database and I

 4 get a form for Dr. House and I enter it and, then, I

 5 get a form for Dr. Gray, and I enter it, and for

 6 Dr. Gray I get the ZIP code wrong, that's only going to

 7 affect Dr. Gray, right?

 8      MR. KENT:  Objection, relevance.  There's been no

 9 testimony in 19, 20 months of hearing that there are

10 any -- there's any evidence of Dr. Gray and key punch

11 errors and this and that.  I mean, these are

12 hypotheticals.  They're totally untied to any evidence.

13      THE COURT:  What's the relevancy?

14      MR. STRUMWASSER:  His testimony is that one of the

15 reasons why you don't do dual entry is because there's

16 errors -- there's more opportunity for errors.

17          I'm trying to establish that an error in

18 entering the dual-entry piece can only affect one

19 record, whereas an error in building a data bridge can

20 affect multiple records.

21      THE COURT:  I'll allow it, but let's not spend a

22 lot of time on it.

23      THE WITNESS:  So, yes, if you miskey -- I believe

24 you said Dr. Gray's ZIP code, that would only affect

25 Dr. Gray.
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 1      MR. STRUMWASSER:  Q.  Now, it is reasonable to

 2 assume that if the same document, say a provider

 3 contract, is being manually keyed into two different

 4 databases, there will likely be twice as many keying

 5 errors than if it's only keyed into one database,

 6 correct?

 7      MR. KENT:  Objection, incomplete hypothetical.

 8 Are these identical databases?  Do they have different

 9 data structures?

10      THE COURT:  I'm sorry.  Can you read the question

11 to me please.

12          (Record read)

13      THE COURT:  Do you understand the question?

14      THE WITNESS:  Yes, but it -- I can't say yes or no

15 other than, I mean, we're in such a hypothetical and a

16 what-if analysis, maybe, maybe not.  I --

17      MR. STRUMWASSER:  Let me give the witness a

18 genuine hypothetical.

19          I think we will be well served by going

20 landscape here.

21          I have an insurance company.  It's called Dual

22 Life & Health Insurance Company.  It has two systems.

23 System 1 and System No. 2.

24          Dual has a single provider network for both of

25 these systems.  And Dual does, as appropriate to its
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 1 name, dual entry.  It's going to manually enter the

 2 data into System 1 and System 2, and we're going to

 3 assume hypothetically that it's got 500 documents that

 4 it wants to enter.  So it's going to key 500 documents

 5 into System 1 and key 500 documents into System 2.  Are

 6 you with me so far?

 7      A.  Mm-hmm.

 8      Q.  Let's just assume for present purposes that

 9 each of these documents requires 100 key strokes.

10 Okay?

11          So then for this job, this 500-document job,

12 we'll have a total of 500 times 100, or 50,000 key

13 stokes.  So they're going to hit 50,000 keys to get it

14 into System 1, 50,000.

15          In System 2 we're going to assume for a moment

16 that on average there's a 1-in-1,000 error rate in

17 keying, okay, represented as point 001 errors per

18 stroke.  So then we would expect that keying errors

19 would be 50 for System 1 and 50 for System 2 -- 100

20 keying errors.  Are you with me?

21      A.  Yes.

22      Q.  So the company has these data keyed twice and

23 then loaded into the systems.  So we have -- we now

24 have 500 documents with 50 errors in System 1 and 500

25 documents and 50 errors in System 2.  Okay?



21367

 1          I got another company, I call it Single Life

 2 and Health Insurance Company, SLHIC.  It too has a

 3 System 1, and a System 2.  It only does the keying

 4 once.  Are you with me?

 5      A.  Yes.

 6      Q.  So it's going to get the same 500 documents.

 7 And we're assuming, again, 100 key strokes per

 8 document.  So it will have 50,000 key strokes, we'll

 9 assume, because their keying people are neither better

10 nor worse, that they also have a 1-in-1,000 error rate.

11          So again you're going to have 50 keying

12 errors.  And they will load into System 1 500 documents

13 with 50 errors.  Are you with me so far?

14      A.  Yes.

15      Q.  And this is where they now depart because

16 Single Life and Health Insurance Company doesn't dual

17 enter.  It then does a bridge, a data bridge.  And it

18 now loads from its System 1 to System 2 all of these

19 documents.  Are you with me?

20      A.  Yes.

21      Q.  And so at the end of that process, they will

22 have now, in System 2, the same 500 documents with the

23 same 50 errors, right?

24          So at the end of the day, the single -- the

25 dual-entry system had 100 keying errors and 100 data
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 1 elements in error, correct?

 2      A.  I see.

 3      MR. KENT:  Objection, relevance.  There's -- after

 4 20 months, there is not one bit of testimony that

 5 there's any kind of average or error rate for any of

 6 the systems that are at issue in this case.

 7      THE COURT:  I don't know about that.

 8          But what is the relevancy?

 9      MR. STRUMWASSER:  The relevance is -- which

10 actually was going to come in the very next question.

11      THE COURT:  All right.

12      MR. STRUMWASSER:  Q.  Is that a single entry

13 system will have half as many keying errors but the

14 same number of data errors in the database.

15      Q.  Do you agree with that Mr. McNabb?

16      MR. KENT:  Objection, incomplete hypothetical --

17      MR. STRUMWASSER:  Q.  Mr. McNabb?

18      MR. VELKEI:  Calls for speculation.  It's

19 irrelevant.

20      THE COURT:  I'm still not sure what the relevancy

21 is.

22          Mr. McNabb?

23      MR. STRUMWASSER:  Mr. McNabb has testified that

24 you avoid errors with a single as opposed to dual-entry

25 system.  And what this hypothetical illustrates is you
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 1 do avoid one species of error, namely keying errors,

 2 but at the end of the day, you have the same number of

 3 errors in your system, whether it's single or dual,

 4 because whatever errors you have in the first system

 5 get replicated in the second.

 6          So this superficial appeal of "Why would we

 7 ever want to enter things twice because you have twice

 8 as many chances for errors" is fallacious.  In fact,

 9 what you get is you get the same number of errors in

10 the database.

11      THE COURT:  Except they're different errors.

12      MR. STRUMWASSER:  That's right.

13      THE COURT:  So you've got 100 errors in one and 50

14 in the other that have just been replicated.

15      MR. STRUMWASSER:  Yes, and 100 -- you have --

16      THE COURT:  They're the same --

17      MR. KENT:  50 is better than 100 where I went to

18 school.

19      MR. STRUMWASSER:  I'm sorry, your Honor?

20      THE COURT:  But it's the same errors in one and a

21 different -- possibly different errors in another.

22      MR. STRUMWASSER:  That's right.  I mean, that's

23 all -- you have four databases here.  Each one has 50

24 errors in it.  Now it is true that Dual has two

25 different kinds -- it has 100 different errors in 100
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 1 different records.  These guys (indicting) have 100 --

 2 they have 50 errors duplicated in two different records

 3 each.

 4      Q.  But the number of data errors, the number of

 5 data elements in error under dual and single entry is

 6 the same, would you agree?

 7      MR. KENT:  Objection.  As much as I enjoy

 8 Mr. Strumwasser proving our point, that you should go

 9 to single source of truth, this is completely

10 irrelevant.

11      THE COURT:  Well, I'll allow it.

12      THE WITNESS:  So could you read the question?

13      THE COURT:  There is none.

14          Can you repeat the question?

15      MR. STRUMWASSER:  Sure.

16      Q.  Would you agree that under a dual-entry

17 system, you would have twice as many keying errors but

18 the same number of data errors if you then -- as you

19 would have if you only entered it once and copied the

20 results of entry into a second database?

21      A.  Yes, except that the significant statement

22 here is having different errors in the first example is

23 much more problematic to a company than being one and

24 done on the second company under Single.

25          So in your first example, the errors are very
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 1 different.  You don't know that they're the same, and

 2 you may not find them equally.  And it creates a

 3 different experience for provider.

 4          If you, on the second example, have one single

 5 error duplicated, when the provider calls, you know

 6 you're one and done.  You can fix it and move on.

 7      Q.  Let's assume for a moment that System 1 and

 8 System 2 in Dual have -- associated with different

 9 companies.  And so when you call, when Dr. House calls

10 and says "You got my ZIP code wrong," he will be

11 calling either the company for System 1 or the company

12 for System 2, right?

13      MR. KENT:  Objection, now we're in total

14 speculation.  It's irrelevant.

15      THE COURT:  I don't know where this is going.  You

16 didn't like his answer.  So now you're trying to

17 remodel it.  Let's move on.

18      MR. STRUMWASSER:  I didn't like his answer because

19 he has hypothesized a global fact that I don't think

20 computes.  I don't think it withstands inquiry.

21      THE COURT:  Then maybe you should ask him directly

22 about it.

23      MR. STRUMWASSER:  Q.  Mr. McNabb, what is the

24 basis for your assumption that there would be a totally

25 different provider experience?
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 1      A.  Several points.  The first being you would

 2 have one singular error that would be global in the

 3 system.  So the provider would call and say, "My ZIP

 4 code is wrong.  Can you fix it?"  And you would know

 5 that it was fixed consistently versus having one system

 6 right and one system wrong, number one.

 7          Number two, I think this is part of your

 8 question, is one of the benefits of a data bridge is it

 9 gives consistent treatment of data over time.  So the

10 provider experience will be guaranteed.  You've

11 minimized keying -- some keying errors or

12 interpretation errors in your population of keying

13 errors.  You won't have that ongoing personal

14 interpretation.  So technically the number of errors,

15 even though you could still miskey a ZIP code, the

16 number of interpretation errors would go away.

17          And then three, you have a platform that you

18 can build on and improve upon over time, and that would

19 improve a provider's -- provider relationship.

20      Q.  Would you agree that to the extent the Single

21 company's data bridge introduces additional errors, you

22 would expect at the end of the day to have more total

23 errors in the Single Life and Health systems than you

24 would in the Dual Life and Health systems?

25      MR. KENT:  Objection, calls for speculation.  This
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 1 is irrelevant.  We're not --

 2      THE COURT:  I'll allow it.  So now that's the

 3 additional piece.

 4          If there are errors introduced through the

 5 bridge, how does that affect the system?

 6      THE WITNESS:  In the most -- I'm sure -- I've

 7 forgotten the question.  So if you could restate.

 8      THE COURT:  I'm sorry.  Sure.

 9          (Record read)

10      THE WITNESS:  I'm going to say no because the

11 question doesn't make any sense to me.  The big issue

12 is to be one and done.  One error consistently across

13 all platforms is easier to identify and fix than

14 disparate errors through multiple platforms.

15          So if you were in the operations of a company,

16 you would want the single error in multiple platforms.

17 Then you know you could find it, see it, put it to bed

18 consistently.

19      MR. STRUMWASSER:  Q.  But all other things being

20 equal, is it your testimony that, if there is an error

21 in this copying from System 1 to System 2 for Single

22 Life and Health Insurance Company, that that would not

23 introduce additional errors that are not going to be

24 experienced by Dual?

25      A.  In the world I come from, companies would not
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 1 look upon that as multiple errors.  They would look at

 2 it as a single error affecting multiple platforms.  It

 3 would still be a singular error.

 4      Q.  Would you agree that for the Single Life and

 5 Health Insurance Company, if there is an error in the

 6 data bridge, that there will be additional errors at

 7 the data level that do not exist with dual entry?

 8      A.  From -- yes, from just a physical error count

 9 in the data, yes.  But operationally, it's more simple

10 to deal with.

11      MR. STRUMWASSER:  Could I have a number for this?

12      THE COURT:  Sure.  I believe it is 1138.

13          (Department's Exhibit 1138 marked for

14           identification)

15      MR. STRUMWASSER:  Would your Honor like to do the

16 break now?

17      THE COURT:  Sure.  It's up to you.

18          Do you need a break?

19      THE WITNESS:  Sure.

20          (Recess taken)

21      THE COURT:  All right.  Get back on the record.

22      MR. STRUMWASSER:  Q.  Mr. Lippincott -- excuse me,

23 Mr. McNabb.  I'm trying to get away from the Mc's.

24          Mr. McNabb, are there circumstances under

25 which, in your opinion, it is advisable to operate a
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 1 dual maintenance system rather than to designate a

 2 single source of truth and construct a data bridge?

 3      A.  As a hypothetical I would say yes, but I would

 4 need to go to specifics.

 5      Q.  What are those conditions?

 6      A.  One I can think of is if there's really no

 7 overlap of data between the different platforms would

 8 be an example.  And I'm talking any type of information

 9 management here.  But you would want to look at

10 technical issues.  You would want to look at business

11 issues.

12          But in my experience, in this case, I would

13 say the EPDE was the right approach in this case.

14      Q.  What technical issues?

15      A.  Again, hypothetically, you'd want to look at

16 the technical architecture to make sure that there

17 weren't any constraints in the technical architectures

18 between the different platforms -- off the top of my

19 head.  I'm just really saying it would require due

20 diligence.

21      Q.  To see if there were incompatibilities or

22 significant differences in the data structures?

23      A.  Yes, as an example.

24      Q.  And so the greater the data differences and --

25 between structures and logic between the two databases,
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 1 the more difficult the data bridge becomes, right?

 2      A.  As a hypothetical, I'd have to get down to,

 3 you know, specifics on that.  I wouldn't really know

 4 that that frame -- that question framed that way I

 5 could say yes or no.

 6      Q.  Just categorically, wouldn't you agree that

 7 the greater the differences in data structures between

 8 the two databases, the more complicated the data bridge

 9 has to be?

10      MR. KENT:  Asked and answered.

11      THE COURT:  Overruled.

12      THE WITNESS:  Again, I'd want to see specifics

13 around what we're talking about.  There's also a whole

14 logic involved in the translation.  You'd want to

15 understand what that entailed.

16      MR. STRUMWASSER:  Q.  The greater the differences

17 in data structures, the more complex that logic is,

18 correct?

19      A.  I would say, as a hypothetical, you can assume

20 there's more complexity.  Whether that's a go, no-go, I

21 couldn't tell you.

22      Q.  I wasn't asking you go, no-go.  I want to just

23 get to the technical verity, the technical truth here

24 that the greater the differences between the database

25 structures, the greater the complexity of the logic of
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 1 the bridge.  Do you agree with that as a factual

 2 matter?

 3      MR. KENT:  Asked and answered.

 4      THE COURT:  Overruled.

 5      THE WITNESS:  I would want to talk about specifics

 6 here.  So it may or may not.

 7      MR. STRUMWASSER:  Q.  You are aware, are you not,

 8 Mr. McNabb, that PacifiCare didn't start using EPDE for

 9 states other than California until over a year after it

10 started in California?

11      A.  Yes, I'm aware of that.

12      Q.  So there were providers who had contracts with

13 both PacifiCare PPO and United PPO in other states,

14 states other than California, for whom any update of

15 their demographic or rate data would have to be done

16 manually in NDB and RIMS, correct?

17      A.  I would assume that's what was happening.

18      Q.  In fact, are you aware that EPDE wasn't turned

19 on, for example, in Oregon until October of 2007?

20      A.  Yes, I'm aware of that.

21      Q.  In states in which PacifiCare did not

22 implement EPDE in 2006 and the first part of 2007, were

23 they deviating from best practices?

24      A.  In the purest sense, I would say it would have

25 been -- it is my view that it is the best practice to
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 1 implement single source of truth when you can.

 2      Q.  So that's a yes?

 3      A.  Yes, but I don't know the circumstances

 4 totally, other than it's my impression they wanted to

 5 stabilize California first before the other states.

 6 There were obviously some constraints there.

 7          And I would say that they did identify as a

 8 best practice that's where they were going long-term.

 9 I don't know all the constraints that delayed, say,

10 Oregon until October.

11      Q.  Do you know whether -- do you have an opinion

12 whether in the second half of 2006 there was greater

13 instability in California or the other states in the

14 RIMS operation?

15      MR. KENT:  Objection, vague.  It's -- what type of

16 instability are we talking about?

17      MR. STRUMWASSER:  He testified -- he'd want to

18 stabilize.  And I would like to use exactly the

19 definition he used.

20      THE COURT:  All right.

21      MR. KENT:  He was talking about EPDE, not RIMS.

22      MR. STRUMWASSER:  I don't think that's right.

23      THE COURT:  Do you understand the question?

24      THE WITNESS:  Could you repeat the question

25      THE COURT:  Certainly.
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 1          (Record read)

 2      THE WITNESS:  I don't have enough information to

 3 answer that question in that way.

 4          What I do believe is the quality of the data,

 5 even for the non-California states, improved over time.

 6 That is something I do know.

 7      MR. STRUMWASSER:  Q.  Mr. McNabb, are you aware

 8 that the EPDE feed was implemented in several states

 9 other than California in late 2006 but caused so many

10 problems that PacifiCare and United halted the feed in

11 those states?

12      A.  Yes.  I don't know which states were involved.

13 I think maybe Oregon was, but -- and I don't know the

14 specifics as to why it was pulled.

15      Q.  Does the fact that they tried to implement

16 EPDE in late 2006 in other states, encountered errors

17 and halted the feed in those states but did not halt

18 the feed in California cause you to reconsider any of

19 the opinions you've expressed here?

20      A.  No.  And I don't know the specifics on the

21 other states as to why.

22      Q.  Do you -- well, to the extent that the errors

23 that were encountered in the other states were similar

24 to the errors encountered in California, would that

25 cause you to reconsider any of your opinions you've
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 1 expressed here?

 2      MR. KENT:  This is a hypothetical?

 3      MR. STRUMWASSER:  That part is, yes.

 4      THE COURT:  All right.

 5      THE WITNESS:  Well, as a hypothetical, I believe

 6 that California continued as it should.  And so I would

 7 have said, if they were the same errors, they should

 8 have been able to continue through them and resolve

 9 them.

10      MR. STRUMWASSER:  Q.  So to the extent that the

11 California and non-California EPDE feeds encountered

12 similar problems, if there was an error in proceeding

13 from those problems, it was an error in the other

14 states for terminating rather than an error in

15 California for not terminating the EPDE?

16      MR. KENT:  Again, this is a hypothetical?

17      THE COURT:  Can you read the question.

18          (Record read)

19      THE COURT:  Did you understand that?

20      MR. KENT:  Let me also say, calls for speculation,

21 incomplete hypothetical.  It's also irrelevant.

22          The only testimony on what happened in Oregon

23 in 2006 is, prior to turning the system on live, there

24 were issues that were uncovered in the prereconsil- --

25 in a pre-live mode reconciliation process.  And that's
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 1 why the program was slowed down outside -- in Oregon.

 2          So it's -- I mean, the whole notion that it's

 3 the same issues in Oregon as California, there's just

 4 no evidence after 20 months.

 5      MR. STRUMWASSER:  Right now I'm testing his

 6 opinion --

 7      THE COURT:  I'm going to allow it.

 8      THE WITNESS:  So, I'm sorry.  I lost the question

 9 again.

10          (Record read)

11      THE WITNESS:  Yes, as a hypothetical, I did not --

12 if the errors were similar, I would not have used that

13 as a reason to terminate the other states.

14      MR. STRUMWASSER:  Q.  Do you know who Andrew Feng

15 is, F-E-N-G?

16      THE COURT:  Does it say "Andrew"?

17      MR. STRUMWASSER:  Yes, Andrew, F-E-N-G.

18      THE WITNESS:  I recall the name.

19      MR. STRUMWASSER:  Let me show the witness a copy

20 of 507 in evidence, your Honor.

21      Q.  Have you seen Exhibit 507?

22      A.  I may have, but I don't recall specifically.

23      Q.  At the top of the first page we have,

24 Mr. Feng's e-mail saying, "We started the non-CA

25 feed...on 10/15."  Do you see that?
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 1      A.  Yes.

 2      Q.  That would be 10/15/06, right?

 3      A.  Yes.

 4      Q.  He then says, "Due to the fundamental

 5 contracting differences between UHC and PHS, some of

 6 the billing records or contract shells were not updated

 7 appropirately," misspelled, "So we suspended our EPDE

 8 on 11/14 and we are close to revert the RIMS record to

 9 10/15 for non-CA providers."  Do you see that?

10      A.  Yes.

11      Q.  Do you know of any fundamental contracting

12 differences between UHS [sic] and PHS that existed in

13 every PacifiCare state except California?

14      A.  Not -- no, not without knowing specifically

15 what he means by that definition.

16      Q.  Take a look at the last page of this e-mail,

17 sir, the e-mail from Deborah Henning.  She says,

18 starting in the middle of the third line, "RIMS for

19 Oregon, Washington and Southwest," OR, WA, SW, "was

20 overlaid with NDB data on 10/15, and we are still

21 working to get the database back to a 10/15 state.

22 Since then, a lot of our RIMS providers have been paid

23 non-contracted and to wrong addresses."  Do you see

24 that?

25      A.  Yes.
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 1      Q.  Does that sound like problems that were

 2 encountered in California with EPDE?

 3      A.  Well, it doesn't specifically tell what you

 4 the issue is here.  So --

 5      Q.  But the problem of mispayment and wrong

 6 address, that was encountered also in California,

 7 wasn't it?  Those were also encountered in California

 8 weren't they?

 9      A.  Wrong address, yes.  And under non-contracted,

10 that may or may not have been an EPDE issue.  That may

11 have been just a contract load issue.

12      Q.  So do you recall that, in California, there

13 were issues involving par providers being paid nonpar

14 and vice versa, right?

15      A.  I do recall that, as far as -- I believe it

16 was related to retro-contract loads.  But I'm not

17 totally specific on that.

18      Q.  On Page 3923, first of all, we have Sylvia

19 Steffler's, S-T-E-F-F-L-E-R, e-mail on December 20

20 saying that they "discovered there were so many

21 problems that they pulled back from the process until

22 it can be determined that it works right but my

23 understanding it touched 19,000 records and changed

24 them."

25          Now, for 19,000 records to have been touched
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 1 and changed, that would mean that this is an error that

 2 would have occurred after the EPDE went live, correct?

 3      A.  Yes, but I don't know if it's just poor

 4 quality data or if there's an EPDE logic issue here.

 5 This memo doesn't really explain itself as to the root

 6 cause.

 7      Q.  Then Lois Norket says in the e-mail above

 8 that, "I know there was an issue with the CA providers

 9 because we have reworks out the wazoo.  But are we

10 going to have the same type of rework projects for OR,

11 WA, TX and OK?"  Do you see that?

12      A.  I see that.

13      Q.  And you see Ms. Steffler replies, "I believe

14 so.  It's just a matter of determining who was paid

15 incorrectly"?  Do you see that?

16      A.  I see that.

17      Q.  Is there anything in this document that

18 indicates to you that PacifiCare or United should have

19 stuck with RIMS in those other states instead of

20 suspending it -- excuse me -- stuck with EPDE rather

21 than suspending it?

22      MR. KENT:  Objection, relevance.

23      THE COURT:  Overruled.

24      THE WITNESS:  Again, I can't answer that question

25 because I don't understand the root cause issue in this
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 1 memo as to what's actually going on in the other

 2 states.

 3      MR. STRUMWASSER:  Q.  The mere fact that Mr. --

 4 that Ms. Henning says that -- describes -- seems to

 5 attribute the problem to the data having been overlaid

 6 with NDB data and they're trying to get the database

 7 back to the pre-overlay state, that doesn't tell you

 8 what the root cause was?

 9      A.  No, because the sheer fact that they turned

10 EPDE on is an -- I mean, it did overlay RIMS data.

11 That's what it's supposed to do.

12          Even though I don't know what the root cause

13 is, one of the issues that I'd be questioned, as we

14 talked about, not having a single source of truth early

15 on, the databases could have deviated from each other.

16 They didn't have good reconciliation.  And when they

17 turned it on, it overlaid with the wrong information.

18 I don't know.

19          But one of the things that I caught in

20 reviewing the whole EPDE area is people made a lot of

21 statements about what was or was not happening, the way

22 it should be, when it could have been even down to a

23 provider error, giving the wrong information to

24 United/PacifiCare.  So that's why I say you have to

25 really get down to the root cause.
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 1      Q.  So they turn on EPDE.  And all EPDE does in

 2 these other states is move data from NDB to RIMS,

 3 right?

 4      A.  Yes.

 5      Q.  And in that process, there are errors

 6 introduced in the RIMS database, correct?  That's what

 7 these documents are saying, right?

 8      A.  It's saying that, but I don't even know -- I

 9 can't even tell if they proved that the change was

10 right or wrong.  You know, at this point they're just

11 saying there's going to be rework, which is then going

12 to determine if there was a problem.

13      Q.  Okay.  So seeing this, you're not prepared to

14 say that there was anything wrong with the end-to-end

15 EPDE process in those other states?

16      A.  Again, as I said earlier, I don't know.

17      Q.  One other thing about this document while we

18 have it out, first page, take a look at

19 Ms. Vonderhaar's e-mail to Ms. Berkel.  It's January of

20 2007.  And she's sending the e-mail string below,

21 forwarding it to Ms. Berkel.

22          And the third and fourth sentences read, "Were

23 you aware that this was going on?  I don't think anyone

24 in claims was in the loop."  Do you see that?

25      A.  I do.
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 1      Q.  Does this e-mail give you any concerns about

 2 the quality of management of the EPDE process?

 3      A.  No, because I don't understand the context of

 4 this statement.  And I did review the process utilized

 5 for California.

 6      Q.  And you found nothing to be of concern about

 7 it?

 8      A.  Nothing that would change my opinion.

 9      Q.  So if they failed in these other states to do

10 a data reconciliation before going live with EPDE,

11 would that concern you?

12      MR. KENT:  Objection, relevance.

13      THE COURT:  What's the relevancy?

14      MR. STRUMWASSER:  He just testified that he wasn't

15 clear what the problem was here because he didn't know

16 whether there had been a data reconciliation.  So that

17 was a condition on his possible concern about these

18 events and about the implications for the California

19 experience.

20          And I am asking him whether, in the other

21 states, he would be concerned about the absence of a

22 data reconciliation because we now have evidence that

23 the data reconciliation may not have occurred before

24 they went live in California.

25      MR. KENT:  No.  We know that -- from Ross
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 1 Lippincott's testimony there was an extensive pre-live

 2 2006 reconciliation process.  That is undisputed,

 3 uncontradicted.

 4      MR. STRUMWASSER:  That is absolutely disputed,

 5 absolutely contradicted.

 6      THE COURT:  I'm sustaining objection, move on.

 7      MR. STRUMWASSER:  Q.  Mr. McNabb, do you know when

 8 United implemented a single source of truth for NICE?

 9      A.  Specifically, I don't think I know the date,

10 if they did.

11      Q.  Do you know the year?

12      A.  I don't think I know.

13      Q.  Would it surprise you to learn that by late

14 2008, United still had not implemented the data bridge

15 from NDB to NICE or ILIAD?

16      A.  No, that wouldn't surprise me.

17      Q.  Would it surprise you to learn that, through

18 October of 2008, NICE and ILIAD were being dually

19 maintained, that is to say dual as opposed to NDB?

20 That's a terrible question.  Let me rephrase.

21          Would it surprise you to learn that, through

22 October of 2008, NICE and NDB were being dually

23 maintained?

24      A.  No.  It -- well, no.  I can't answer the

25 question without understanding more about the
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 1 situation, which I didn't really spend time on NICE and

 2 ILIAD.

 3      Q.  So you also would not be surprised to know

 4 that ILIAD and NDB were being separately dually

 5 maintained through October of '08?

 6      A.  Again, it would not surprise me because I

 7 don't understand the constraints to that decision and

 8 as to why.

 9      Q.  So you're not prepared to say that was or was

10 not best practice?

11      A.  No, not without more information.

12      Q.  You are saying that an automated tool to

13 replicate data in order -- for the purpose of achieving

14 a single source of truth has been a common practice in

15 healthcare for ten years?

16      A.  Yes, I believe that's true.

17      Q.  And you say that the EPDE technology used for

18 RIMS was a standard architecture successfully utilized

19 by United previously, right?

20      A.  Yes.

21      Q.  And you don't know of any reason, sitting here

22 today, why that same standard architecture could not

23 have been used for NICE?

24      A.  No, I can't answer that without more

25 information.
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 1      Q.  Now, the fact that another version of EPDE had

 2 been used before with other platforms than RIMS, that

 3 doesn't necessarily guarantee that -- that doesn't

 4 necessarily constitute due diligence that applying an

 5 EPDE for RIMS will in fact meet the -- your standards

 6 for due diligence, right?

 7      MR. KENT:  Objection, vague.  Incomplete

 8 hypothetical.

 9      MR. STRUMWASSER:  It is think it's also

10 incoherent.  I'd like to try again.

11      THE COURT:  Good.

12      MR. KENT:  So stipulated.

13      MR. STRUMWASSER:  Q.  So assuming there were prior

14 EPDE feeds, not to RIMS but to other platforms, that

15 does not make it unnecessary to perform due diligence

16 to figure out whether or not it's appropriate for RIMS,

17 correct?

18      A.  I'm not sure I know how to answer that

19 question.  In general, if we can define due diligence

20 as a certain level of requirements, both business and

21 IT requirements, I believe they did do that.  Otherwise

22 I don't know how -- if you could better define what you

23 mean by what "due diligence" is.

24      Q.  I'll take your definition.  And I'm going ask

25 you now, what is the basis for your belief that they
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 1 did do that?

 2      A.  My belief is they implemented a bridge which

 3 would require technical and business functional

 4 requirements to be developed.

 5      Q.  And those would be business and technical

 6 requirements independent of whatever business and

 7 technical requirements have been met for bridges to

 8 other databases, right?

 9      A.  It is my belief some of the exporting out of

10 NDB had already been developed.  The handshake with

11 RIMS, by definition, had to be new.

12      Q.  Right.  Would you agree that the PacifiCare

13 EPDE feed to RIMS was much -- a much larger project

14 than previous data bridges that United had deployed?

15      A.  I don't know how to answer that question.  I

16 don't know that I know how I would -- how to size the

17 other bridges.

18      Q.  Do you recall seeing testimony or statements

19 in the record by Mr. Lippincott that he had never

20 previously conducted a transition of the size and scope

21 of PacifiCare?

22      A.  I may have.

23      Q.  Were you aware that the PacifiCare version of

24 the EPDE represented the largest scale of EPDE to date

25 with previously unused functionality?
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 1      A.  I'm not aware of that specific statement.

 2      Q.  When EPDE was implemented for RIMS, it wasn't

 3 possible to simply take an existing program and hook it

 4 up to RIMS, right?

 5      A.  That's correct.

 6      Q.  There was also a program called the PHS

 7 autoload program, right?

 8      A.  Yes.

 9      Q.  You've seen some documents related to that,

10 right?

11      A.  Yes.

12      Q.  And you testified that this was a program that

13 was built in 2006 for the implementation of EPDE.  Do

14 you recall that?

15      A.  I do recall that.

16      Q.  And in fact, you disagree with Mr. Boeving,

17 who said it was an existing application that was

18 modified, right?

19      A.  Correct.

20      Q.  Do you recall that Mr. Lippincott testified

21 that the PHS autoload program was in fact a legacy

22 program?

23      A.  No, I don't recall that.

24      MR. STRUMWASSER:  Let me show the witness pages

25 11517 to 81 of Volume 130, the testimony of
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 1 Mr. Lippincott.

 2          I'm sorry.  I may have misspoken.  It's 15179

 3 to 81.

 4          This is a transcript of Mr. Lippincott's

 5 testimony on January 19, 2011, or excerpts from that.

 6 And you see where Mr. Lippincott recounts his prior

 7 testimony that PHS autoload was new for the EPDE but

 8 then recanted that testimony in this excerpt and

 9 acknowledges that the PHS autoload program has existed

10 for several years?

11      A.  I saw that.

12      MR. KENT:  Objection, that's argumentative.

13      THE COURT:  Overruled.

14      MR. KENT:  He didn't recant anything.  He said he

15 recalled, as he was --

16      THE COURT:  All right.

17      MR. STRUMWASSER:  Q.  Mr. McNabb, do you have any

18 basis to disagree with Mr. Lippincott on this point,

19 that the PHS autoload was a legacy program, that it

20 existed for several years prior to 2006?

21      A.  Yes.  The only thing that I would want to know

22 specifically was how big of a rewrite was this program.

23 In the world I come from, if you dramatically rewrite a

24 program, then it may be reclassified as new.

25          So I'm not sure the context of our questions,
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 1 but I would want more detail around that.

 2      Q.  You certainly have no basis on which to say

 3 that Mr. Boeving was wrong in saying PHS autoload was a

 4 legacy application, do you?

 5      A.  Yes, I do.

 6      MR. KENT:  Objection, it's vague.  Legacy PHS or

 7 legacy United?

 8      MR. STRUMWASSER:  Legacy PHS.

 9      THE COURT:  He said yes, he does.

10      MR. STRUMWASSER:  Q.  What is that basis?

11      A.  Yes.  My basis is I actually, in my due

12 diligence, looked at the programming-naming conventions

13 as one example.  And it was named as a United program,

14 not a PHS program.

15          So when I was doing my due diligence and

16 reviewing what had happened, I had no reason to believe

17 that -- it being called a United program -- I had any

18 reason to doubt that.

19      Q.  So it is your understanding that, prior to the

20 acquisition, United had a legacy program called "PHS

21 autoload"?

22      MR. KENT:  Objection, vague.  Is the question that

23 that's what United called it before the acquisition or

24 whether it existed?

25      THE COURT:  Overruled.
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 1      THE WITNESS:  So could you re-ask the question,

 2 please?

 3          (Record read)

 4      THE WITNESS:  No, that's not my understanding.

 5 What I'm -- don't know the specifics as to what is

 6 being stated in this testimony, it appears that it --

 7 that's -- a program was either heavily rewritten or

 8 called, you know, by United program.  That's all I can

 9 tell.

10          But what I looked at in the end state was a

11 United program.

12      MR. STRUMWASSER:  Q.  Called "PHS autoload"?

13      A.  Yes.

14      Q.  And it's your testimony that United had a

15 program called "PHS autoload" before the acquisition?

16      A.  No.  From what I could tell it was created to

17 be bolted onto EPDE.

18      Q.  And that is inconsistent, is it not, with

19 Mr. Lippincott's testimony that you just read?

20      MR. KENT:  Objection, no foundation.  The witness

21 has said several times he doesn't know exactly what

22 Mr. Lippincott was testifying based on these two pages.

23      THE COURT:  I'll allow it, based on he can

24 certainly say that, based on his expertise.

25      THE WITNESS:  I don't know what Mr. Lippincott was
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 1 discussing here.  But it would be -- this is a

 2 hypothetical because I don't know if that's what

 3 happened here.

 4          But they could have taken something older and

 5 completely rewritten it.  Does that declare itself as a

 6 new program?  In my experience, maybe it does.  So --

 7 but all I looked at was an end-state program.

 8      MR. STRUMWASSER:  Q.  And maybe it doesn't?

 9      A.  You would need more specifics to be able to

10 answer that.

11      Q.  You do agree, do you not, that PacifiCare had

12 a program called "PHS autoload" for many years before

13 2006?

14      A.  I have no knowledge of that.

15      Q.  Other than Mr. Lippincott's testimony?

16      MR. KENT:  Objection, misstates the testimony.

17 Assumes facts not in evidence.  Lippincott is not

18 saying that it was a PacifiCare technology.

19      MR. STRUMWASSER:  Well, it could only have have

20 been a PacifiCare or United.  And it's unlikely that

21 it's going to be a United technology if it's called

22 "PHS."

23      MR. KENT:  Unless it was called something else and

24 they modified it.

25      THE COURT:  One of the problems is apparently, if
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 1 my memory serves me, is that Mr. McNabb did not review

 2 the cross-examination of any of the witnesses, that he

 3 read only the direct testimony.  Is that correct?

 4      MR. KENT:  Well, there were some instances where

 5 he did see cross, but for the most part it was direct.

 6 I think a little bit of the confusion was because CDI

 7 called a number of our witnesses.  I don't know that

 8 the witness --

 9      THE COURT:  -- knew which was what?

10      MR. KENT:  Right.

11      THE COURT:  So then the question is, have you seen

12 this before?

13      THE WITNESS:  No.

14      THE COURT:  Okay.  So can you read the question

15 back to me now.

16          (Record read)

17      THE COURT:  Okay.  I'm going to sustain the

18 objection.  He says he has no knowledge of that.  You

19 have the testimony here.  That's good enough.

20      MR. STRUMWASSER:  Understand.

21          I'm going to show the witness a copy of 917 in

22 evidence, your Honor.

23      THE COURT:  Yes.

24      MR. STRUMWASSER:  Q.  Mr. McNabb, have you seen

25 Exhibit 917 prior to today?
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 1      A.  I may have.

 2      Q.  Do you recall reading the first two paragraphs

 3 of the text under the heading "Background"?

 4      A.  All I can say is the memo looks somewhat

 5 familiar to me.  So -- if so, I would have read it, but

 6 I can't be sure.

 7      Q.  Mr. McNabb, you said a little bit earlier

 8 today -- you had said today that there were problems

 9 with the EPDE process that are attributable to

10 undocumented processes.  Do you recall that?

11      A.  Yes.

12      Q.  How do you know the extent to which the

13 problems you observed were due to undocumented

14 processes as opposed to processes that were adequately

15 documented but inaccurately translated into the EPDE

16 logic?

17      MR. KENT:  I think the witness has said

18 "undocumented rules" or "business rules," not

19 processes.

20      MR. STRUMWASSER:  I'll accept that.

21      Q.  Undocumented business rules?

22      THE COURT:  Did you get the question?

23      THE WITNESS:  Yes.

24          I recall testimony that, if I can use the

25 term, talked about logic errors as -- discussing it as
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 1 they discovered more about how the data was behaving

 2 and how it required to be updated in RIMS; they

 3 explained it to me as either missing the requirement or

 4 undocumented business rule, describing behavior between

 5 NDB and RIMS.

 6          So I would say the answer was I saw no

 7 evidence of it being a program error.  I also looked at

 8 the process utilized for testing which would have

 9 caught program errors, and that seemed to be adequate

10 from a process standpoint.

11      MR. STRUMWASSER:  Q.  So some of the errors you

12 saw described as missing a business rule requirement or

13 an undocumented business rule describing behavior

14 between NDB and RIMS?  That's what you said?

15      A.  Yes, and this memo here seems to talk about

16 what I would call the provider TIN suffix issue is what

17 it's discussing regarding that issue.

18      Q.  Prior to the acquisition, there would have

19 been no business rule describing the behavior between

20 NDB and RIMS, would there?

21      A.  No.

22      Q.  So any business rule addressing the

23 relationship between NDB and RIMS would have been a

24 rule instated specifically as a part of the EPDE

25 process, correct?
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 1      A.  That is correct.

 2      Q.  So if there are undocumented business rules,

 3 with respect to those kinds of rules, that would have

 4 been a documenting deficiency in the EPDE end-to-end

 5 process, correct?

 6      MR. KENT:  Objection, vague.

 7      THE COURT:  Overruled.

 8      THE WITNESS:  At this level, I would say it's a

 9 hypothetical.  But, yes, that would be -- if we're

10 talking about EPDE, it appears that there were

11 undiscovered requirements here with the data.  As all

12 of the data flowed through over time, they did have

13 more discoveries about how it was behaving.

14      MR. STRUMWASSER:  Q.  Okay.  But I would not want

15 this -- my prior question to be understood as a

16 hypothetical.

17          I asked you whether, to the extent there were

18 undocumented business rules regarding the behavior

19 between NDB and RIMS, that lack of documentation would

20 have been a documentation deficiency of the end-to-end

21 EPDE process, correct?

22      A.  Yes, I believe there were some of those.

23      Q.  You said that, "Industry standard methods were

24 utilized" -- I'm reading from Page 9 of your report,

25 last sentence of the first full paragraph.
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 1          "Industry standard methods were utilized to

 2 design, test, and implement EPDE for application to

 3 RIMS."  Do you recall that statement?

 4      A.  Yes, I do.

 5      Q.  What evidence were you relying on when you

 6 wrote that?

 7      A.  Mr. Lippincott's testimony regarding the

 8 system development life cycle utilized for EPDE.

 9      Q.  And you said -- you testified here that you

10 assessed the methodology United PacifiCare used for

11 EPDE by reviewing a system development life cycle.  Do

12 you recall that testimony?

13      A.  Yes.

14      Q.  Is a system development life cycle a specific

15 set of documents?

16      A.  Yes, it's usually documented in the form of

17 what they call a methodology.

18      Q.  Would it be called a methodology?

19      A.  I don't know what United called it.  But I

20 would call it a methodology.

21      Q.  What document or documents did you review

22 comprising a system development life cycle for EPDE?

23      A.  I reviewed Mr. Lippincott's testimony on this

24 issue and applied it to my industry experience on what

25 a good SDLC is and a good methodology.
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 1      Q.  Did you ever see a data map that matched data

 2 elements in RIMS to data elements in NDB for purposes

 3 of EPDE?

 4      A.  No, I didn't go to that level of due

 5 diligence.

 6      Q.  Are you aware that PacifiCare and United

 7 failed to do a full inventory of the contracting data

 8 and contract loading differences between PacifiCare and

 9 United and the implications of that for EPDE?

10      A.  I'm not sure I understand the scope of your

11 question regarding contracts versus EPDE.

12      Q.  Sure.  Let me break it up.

13          Are you aware that PacifiCare and United

14 failed to do a full inventory of the contracting data

15 and loading differences between RIMS and NDB?

16      A.  No, regarding contract data overall, meaning

17 there's a lot to a contract.  I mean, that's a lot

18 broader than EPDE demographics.

19      Q.  Are you aware that United did not do a full

20 inventory of the contracting differences between

21 PacifiCare and United?

22      A.  I'm not aware of that.

23      Q.  Are you aware that United did not do a full

24 inventory of the data differences between PacifiCare

25 and United?
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 1      MR. KENT:  Objection, vague.

 2      THE COURT:  Overruled.

 3      THE WITNESS:  Again, could you describe the scope

 4 of that last question?

 5      MR. STRUMWASSER:  Q.  Yes.  You have two systems.

 6      A.  Mm-hmm.

 7      Q.  And they have data differences.  Are you aware

 8 that United and PacifiCare failed to do a full

 9 inventory of the data differences between the two

10 systems?

11      A.  Across all aspects of the systems?  No, I'm

12 not aware of that.

13      Q.  Are you aware that United and PacifiCare

14 failed to do a full inventory of the contract loading

15 differences between the two systems?

16      A.  No, I'm not aware of that.  I was focused on

17 EPDE demographics.

18      Q.  If that were the case, that United had failed

19 to do a full inventory of the contracting data and

20 contract loading differences, would that affect any of

21 the opinions you've expressed in this case?

22      MR. KENT:  Calls for speculation, incomplete

23 hypothetical.

24      THE COURT:  Overruled.

25      THE WITNESS:  I'd have to say no because I didn't
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 1 see any evidence that would concern me on my opinion

 2 regarding what you're bringing up.

 3      MR. STRUMWASSER:  Q.  Okay.  Are you aware that

 4 PacifiCare and United failed to proactively develop

 5 scenarios in testing environments to address

 6 fundamental differences of contracting, business

 7 operations, processes between PHS and UHC?

 8      A.  Could you restate or say the question again?

 9      THE COURT:  Sure.

10          (Record read)

11      THE WITNESS:  That's a very broad-scope question,

12 so I would say no, I'm not aware of that at -- breadth

13 of that question across all of RIMS or all of the two

14 businesses.

15      MR. STRUMWASSER:  Q.  Were you aware that because

16 PacifiCare and United did not do a full inventory of

17 different data structures, they did not, at the time

18 EPDE went live in California, they did not understand

19 that there was a difference in the way that RIMS and

20 NDB stored provider billing addresses?

21      A.  I don't -- I did not see anything in the

22 information reviewed that would tell me that they had a

23 fundamental misunderstanding at that level.  It seemed

24 to be over certain types of data events versus a

25 complete breakdown of misunderstanding at the data
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 1 structure level.

 2          It seemed to be at certain data events

 3 regarding those data structures.  So, no, I don't

 4 believe they had a misunderstanding at the data

 5 structure level.

 6      Q.  What's the difference between a

 7 misunderstanding about certain events and a

 8 misunderstanding about data structures?

 9      A.  Well, I believe they understood that the NDB

10 was based on an end PIN, if I can call it, you know, a

11 provider ID structure in NDB, where it was a tax ID

12 suffix data structure in RIMS.  That would be a

13 different data structure.  I believe they understood

14 that level of difference.  That was a very fundamental

15 difference.

16          It appeared to me in the evidence I reviewed

17 and the testimony I reviewed that really where there

18 were issues were within program logic, when certain

19 types of data hit as to how to populate the two

20 structures.  It wasn't a consistent misunderstanding

21 between the two structures.  It was certain data

22 events.

23      Q.  Well, it could have been consistent for those

24 data events, right?

25      A.  Yes, but that's a different result than
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 1 having it work across --

 2      MR. STRUMWASSER:  Oh, my -- we'll pick it up.

 3 That's fine.

 4      MR. KENT:  Well, I don't know that the witness --

 5          Did you get the whole answer?

 6      THE REPORTER:  No.

 7          (Record read)

 8      THE WITNESS:  I just want to be clear.  I'm

 9 interpreting your question.  If it's a fundamental

10 difference in data structures, then everything's going

11 to be wrong as it goes from System A to System B.

12          If it's a logic error on certain data events,

13 there will be spot errors, depending on the type of the

14 data.

15      MR. STRUMWASSER:  Let me follow up with one

16 question, just to be sure, Mr. McNabb.

17      THE COURT:  Sure.

18      MR. STRUMWASSER:  Q.  If one of the systems has a

19 field or set of fields called "Pay To," where the check

20 goes, and the other system has no such field but has an

21 indicator pointing to one of the other address fields

22 as the place to send the checks, is that a difference

23 as to data structures?

24      A.  Yes.

25      MR. STRUMWASSER:  That's good.
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 1          Thank you, your Honor.

 2      THE COURT:  1:30?

 3      MR. STRUMWASSER:  Great.

 4          (Whereupon, the luncheon recess was taken

 5           at 11:59 o'clock a.m.)
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 1                     AFTERNOON SESSION

 2                         ---o0o---

 3          (Whereupon, all parties having been

 4           duly noted for the record, with

 5           the exception of Mr. Velkei, the

 6           proceedings resumed at 1:37 p.m.)

 7      THE COURT:  We'll go back on the record.

 8      MR. STRUMWASSER:  Q.  Good afternoon, Mr. McNabb.

 9      A.  Good afternoon.

10      Q.  In your report, you criticize Mr. Boeving for

11 failing to establish that any of the provider data

12 issues he raised were actually caused by EPDE.  Do you

13 recall that testimony on Page 9?

14      A.  Yes, I do.

15      Q.  Just to get our nomenclature right --

16      THE COURT:  That's a good page to be on.

17      MR. STRUMWASSER:  It is.  Everybody's being seen

18 there today.

19      MR. STRUMWASSER:  Q.  Just to get our nomenclature

20 right, in your report when you refer to "EPDE," you are

21 referring to the end-to-end EPDE process, correct?

22      THE COURT:  5615 for the record.

23      MR. STRUMWASSER:  Thank you, your Honor.

24      MR. KENT:  Thank you.

25      THE WITNESS:  I -- yes, I am talking about
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 1 end-to-end from the EPDE's tools perspective.  It would

 2 exclude process and data entry issues.

 3      MR. STRUMWASSER:  Q.  Mr. McNabb, do you recall

 4 Mr. Chan, Bo Chan, saying in an e-mail that there is

 5 something wrong with the EPDE process, that they are

 6 refusing to admit that it is an issue?  Do you recall

 7 seeing that language?

 8      A.  Yes, I may have, yes.

 9      Q.  Are you familiar with the hospital medical

10 group overwrite problem as it is associated with EPDE?

11      A.  I am aware of an issue.

12      Q.  And that's a problem where, after EPDE was

13 implemented, when a hospital shared the same name as an

14 affiliated medical group, EPDE would erroneously match

15 the hospital record in RIMS to the medical record group

16 in EPDE, in the EPDE feed; do you recall that?

17      A.  Yes.

18      Q.  And do you recall seeing documents concluding

19 that, as a result of that problem, the hospital would

20 no longer appear as in network in the PPO directories?

21      A.  I believe so, yes.

22      Q.  And are you aware that that is an issue that

23 Mr. Lippincott acknowledged was caused by EPDE?

24      A.  I do believe that is true, yes.

25      Q.  And are you familiar with the combo address
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 1 issue?

 2      A.  If I've got my memory correct, I thought

 3 the -- yes, I think -- I thought that was a similar

 4 issue as you just described.

 5      Q.  Well, the first issue had to do with medical

 6 group and hospital sharing the same name.

 7      A.  Right, which --

 8      Q.  What I understand the combo address issue to

 9 be, and you tell me if you have a different

10 understanding, is that some providers practice as part

11 of a larger medical group and that, under certain

12 conditions, a change to one individual provider's

13 record would trigger changes to the group record?

14      A.  Yes, that's correct.

15      Q.  And you are aware that Mr. Lippincott

16 testified that this was a problem caused by the EPDE

17 feed?

18      A.  Yes, I believe that's true.

19      Q.  Did you review any documents in which United

20 or PacifiCare personnel attributed any claims errors to

21 EPDE?

22      A.  I did not see any physical evidence of that.

23      Q.  Mr. McNabb, I asked you a little earlier, not

24 today but in a prior session, about what operational

25 metrics you reviewed with respect to returned checks
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 1 that convinced you that provider data improved after

 2 the integration.  And you said the only operational

 3 metric you could recall was the number of returned

 4 checks.  Do you recall that testimony?

 5      A.  Yes, I do.

 6      Q.  And you mentioned that the number of returned

 7 checks that PacifiCare experienced pre-merger was one

 8 of the indications that PacifiCare had problems with

 9 its provider data pre-merger, right?

10      A.  Yes.

11      Q.  Were you measuring the number of returned

12 checks against an industry standard metric?

13      A.  No, I was not.  I was just comparing the trend

14 of the returned checks over the time period.

15      Q.  Is there an industry standard metric for that,

16 for returned checks?

17      A.  There may be, but I can't recall at this

18 point.

19      MR. STRUMWASSER:  Let me show the witness a copy

20 of 604 in evidence, your Honor.

21      Q.  And Mr. McNabb, if it's at all helpful, I'm

22 going to be asking you about Page 3769.

23          So -- I'm sorry.  Are you ready?

24      A.  Yes, I am.

25      Q.  Thank you.  This is a chart, on 3769, showing
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 1 the number of returned checks in '06 and '07 that you

 2 think -- that you testify indicates that EPDE reduced

 3 the number of returned checks, right?

 4      A.  Yes.

 5      Q.  Would you agree that, if the number of PLHIC

 6 members was declining from the beginning of '06 to the

 7 end of '07, you would expect to see fewer claims?

 8      A.  I don't know that I could definitively say

 9 that.

10      Q.  How about as a tendency?  Would you agree that

11 in general, the fewer members a PPO has over time, the

12 fewer claims it processes?

13      A.  I would say, as a general tendency, you might

14 be able to speculate on that.  But truly, it's very

15 situational with what's going on in the membership base

16 at that time.

17      Q.  Do you know anything that was going on in the

18 membership base at PacifiCare Life and Health Insurance

19 Company in 2006 and 2007 that might lead to the number

20 of members going down but the number of claims not?

21      A.  Could you restate the question again?

22          (Record read)

23      THE WITNESS:  No, not specifically.  Not

24 specifically.

25      MR. STRUMWASSER:  Q.  Would you agree that, in --
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 1 as a general proposition, when the number of claims

 2 goes down, the number of checks going out goes down?

 3      A.  No, not necessarily, because those checks

 4 could be cut on a predetermined time frame.  So there

 5 may be smaller checks going out around the same time.

 6 But providers that I've worked with -- some of my past

 7 clients will cut checks twice a month, not per claim.

 8      Q.  How about checks for claims?  Would you agree

 9 that, as the number of claims go down in general, the

10 number of checks paying claims goes down?

11      A.  No.  Again, I -- I don't know specifically if

12 they were cutting a check per claim here, but in my

13 experience, that is not necessarily what happens.

14      Q.  Let's distinguish between claim and claim

15 line.  Are you familiar with that distinction?

16      A.  Yes.

17      Q.  If I submit a claim on Monday with three claim

18 lines --

19      A.  Mm-hmm.

20      Q.  -- and a claim on Friday with two claim lines,

21 how many checks would PacifiCare in 2006 have sent out?

22      A.  I don't know the answer to that.

23      Q.  Can you name an insurance company that does

24 not pay -- that is to say, send out EOBs on a per-claim

25 basis?
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 1      A.  It's been my experience that Blue Cross Blue

 2 Shield will send out a remittance of many claims to a

 3 facility or a provider in a grouped sense.  So it could

 4 be everything for that provider that day with a

 5 remittance form or showing what was paid, or it could

 6 be on a time schedule, like weekly or -- so that's what

 7 I've normally -- I normally see.

 8      Q.  Did you investigate whether the trend you

 9 observed on Page 3769 of Exhibit 604 was influenced by

10 the declining membership in PacifiCare over '06

11 and '07?

12      MR. KENT:  Objection, assumes facts not in

13 evidence.  The membership of PLHIC went up in '06.

14      THE COURT:  I think the implication is it went

15 down.

16      MR. STRUMWASSER:  That's what I remember.

17      THE COURT:  I'll allow it.

18      THE WITNESS:  No, I did not do a correlation.

19      MR. STRUMWASSER:  Q.  Did you ever see any

20 internal PacifiCare documents or United documents in

21 which it was acknowledged that declining membership was

22 a basis to adjust analysis of returning checks?

23      A.  Not that I recall.

24      Q.  Do you have your copy of 5265 there?  If you

25 don't, I'd be happy to give you another.
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 1      A.  I'm sure I can find it.

 2      Q.  I have a question for you with respect to Page

 3 1951.

 4          On 1951, Mr. McNabb, if I may, I'd like to

 5 call your attention to the second -- the penultimate

 6 row, June 2007 row, which recounts more than 7,000

 7 checks awaiting reprocessing for interest and penalty.

 8 And there's a discussion of the problems and why the

 9 checks were hanging around.

10          And you see the third bullet in the second --

11 the third column says, "Run rate of 200 per day up from

12 100 per day prior year (not adjusted for declining

13 membership)."  Do you see that?

14      A.  I do.

15      Q.  Did you take that as an indication that a

16 simple count of checks without adjusting for membership

17 is likely to be misleading?

18      A.  No, I just did not do a correlation.  I looked

19 at the actual check count.

20      Q.  Mr. McNabb, in your report you state again on

21 Page 9 that, "In any event, an experienced, dedicated

22 EPDE team was tasked with monitoring and controlling

23 the process."  Do you see that, on Page 9?  It's the

24 third paragraph -- or alternatively, if you can just

25 remember it, that's good enough for me.
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 1      A.  Sure.  I'm sorry.  Page 9, third paragraph?

 2      Q.  Mm-hmm.

 3      A.  Okay.

 4      Q.  And by -- I'm sorry.  I take it that by this

 5 you mean that, even if there were some issues, an

 6 experienced and dedicated EPDE team was monitoring them

 7 in such a way as to quickly detect and address them; is

 8 that the gist of your statement?

 9      A.  Yes, and I would have expected issues like

10 we've discussed to crop up again due to the type of

11 data we're dealing with, as we discussed this morning.

12      Q.  And by "experienced" in that sentence, you

13 mean people having worked in the past with the programs

14 or databases involved in the EPDE process, right?

15      A.  That would be one -- one component, yes.

16      Q.  So you would expect there to be people

17 experienced with RIMS?

18      A.  I would expect that part of that team would

19 have had to do -- to do what they had to do had

20 knowledge of RIMS.

21      Q.  And part of the team would have had experience

22 with NDB?

23      A.  Yes, I would have expected that knowledge to

24 be part of that team.

25      Q.  And part of the team would have had experience
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 1 with the EPDE extract logic?

 2      A.  I would have expected that.

 3      Q.  And part of that team would have had

 4 experience with the PHS autoload logic?

 5      A.  Yes, I would have expected knowledge of that.

 6      Q.  And by "dedicated," you mean devoted full-time

 7 to EPDE?

 8      A.  I don't know the answer, if it was dedicated,

 9 but to -- minimally, to be on call if issues arose.

10      Q.  So a person who has other duties but is on

11 call if issues arose would be a dedicated EPDE team

12 member?

13      A.  I would expect that, as the process or the

14 maturity of the tool went forward, there would have

15 been some dedicated and some on call.

16      Q.  But in particular as you used the phrase

17 "dedicated" -- "an experienced, dedicated EPDE team,"

18 to be a member of experienced dedicated EPDE team, as

19 you use the term on Page 9, did they have to be

20 dedicated full-time?

21      A.  I would believe that there would be subject

22 matter experts that wouldn't necessarily be on a

23 full-time necessarily.  But in general, depending --

24 there are many, many issues that could occur.  So I

25 don't believe -- I don't know specifics of what
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 1 problems took what people's time.  I do know there was

 2 a core team that stayed a part of the process at least

 3 early on in the monitoring process.

 4      Q.  So a member of the team who is not dedicated

 5 full-time to the task, what kind of documentation would

 6 we expect to find in a situation like that, identifying

 7 that person as a part of the team?

 8      MR. KENT:  Calls for speculation, no foundation

 9 that there's any kind of particular document or report.

10      THE COURT:  I'll allow it if you have something in

11 mind.  If not, you can say you don't.

12      THE WITNESS:  I don't really know how to answer

13 that question.  It would be very situational.

14      MR. STRUMWASSER:  Q.  Did you see any document

15 that identified by name the standing members of the

16 EPDE team?

17      A.  I may have at one point, but I can't recall.

18      Q.  Did you see any evidence in any of the

19 materials you reviewed that there were calls from

20 people on the EPDE team for access to others with

21 expertise that they were having trouble getting access

22 to?

23      A.  You know, I can't recall that either.  I do

24 recall memos discussing that issue, but I can't recall

25 if it was EPDE-specific.
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 1      Q.  Okay.  The experienced EPDE team, are you

 2 referring there to the people who attended the EPDE war

 3 room?

 4      A.  I can't -- I cannot make that connection.

 5 There may have been -- war rooms were situational, so

 6 there may have been an EPDE war room at a given time.

 7      Q.  You don't recall whether there was an EPDE war

 8 room at any point?

 9      A.  I'm sorry, I don't recall right now.

10      Q.  Assuming that there was an EPDE -- well,

11 strike that.

12          With respect to the EPDE team that you have

13 described on Page 9, would you agree that in a heavily

14 IT technology-focused activity like EPDE, the

15 participation of IT staff is going to be crucial to

16 solving problems that come up?

17      MR. KENT:  Objection, no foundation, calls for

18 speculation.

19      THE COURT:  Overruled.

20          If you know.

21      THE WITNESS:  I don't know how to respond to the

22 word "crucial."  I would say the right resources need

23 to be -- whether it's business, operations, oriented

24 processing or technology, it could be all of the above.

25      MR. STRUMWASSER:  Q.  Would you agree that, if
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 1 there was an absence of necessary IT people accessible

 2 to the EPDE team, that that could jeopardize its

 3 ability to carry out its function?

 4      A.  Yes, but you could say that about any

 5 operational issue in an insurance company.

 6          So we'd have to be getting down to specifics

 7 on what the issue was.

 8      Q.  Specifically with respect to EPDE, do you

 9 agree that access to the IT experts for EPDE was

10 important not just for initial deployment but also for

11 implementation and the development -- and the

12 identification of problems as they arose?

13      A.  Yes, I would agree it's important to get the

14 right people on the issue when it occurs.

15      Q.  And not just the right people but specifically

16 IT people, right, among others?

17      MR. KENT:  Asked and answered.

18      MR. STRUMWASSER:  I didn't really get an answer to

19 the prior question, so I'm trying to get it back.

20      THE COURT:  All right.  Overruled.

21      THE WITNESS:  Yes, again, but it would have to be

22 specific to the issue to know that for sure.

23      MR. STRUMWASSER:  Right.

24      Q.  And the question I had tried to get before,

25 the IT people would have to be available to the EPDE
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 1 team after initial deployment to help with problems,

 2 right?

 3      A.  If -- yes, if an issue occurs, I'm assuming

 4 that, you know, the necessary subject matter experts

 5 need to be involved, depending on the issue.

 6      Q.  And would you agree that, in order to quickly

 7 identify and correct issues, the experienced team

 8 members would have to be willing and able to research

 9 issues as they came up and proactively engage in

10 problem solving?

11      MR. KENT:  Vague, calls for speculation.

12      THE COURT:  Could you read it back.

13          (Record read)

14      THE COURT:  I'll allow it.

15      THE WITNESS:  In general, I would agree to that.

16 I'm struggling a little bit on these questions because

17 in an ideal world it's yes to all of these.  But

18 situationally we have to look at each one to see what

19 exactly happens, so -- but idealistically, yes.

20      MR. STRUMWASSER:  Q.  You mean ideally?

21      A.  Ideally, yes, thank you.

22      Q.  Would you agree that the people who are on

23 call, the subject matter experts who are on call to the

24 EPDE team, that it would be important for them to

25 quickly and adequately respond to inquiries from the
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 1 team?

 2      MR. KENT:  Objection, relevance.  We're talking

 3 about all these vague things?  They're not moving this

 4 case forward.

 5      THE COURT:  Overruled for now.

 6      THE WITNESS:  Ideally, yes, but I'd want to see

 7 specifics.

 8      MR. STRUMWASSER:  Q.  Did you form an opinion as

 9 to whether the IT personnel with subject matter

10 expertise about EPDE in the second half of 2006 and

11 2007 were effective and dependable in resolving EPDE

12 issues?

13      A.  Yes, I did form an opinion that

14 Mr. Lippincott's team was effective.  He did have a

15 dedicated team in general.  Issues that were identified

16 were remedied.

17      Q.  My specific question, though, was whether the

18 IT experts on the EPDE team were effective and

19 dependable in resolving EPDE issues.

20      MR. KENT:  Objection, vague, no foundation, calls

21 for speculation.  We don't know who these experts are.

22 We don't know what the issues are.  And then we're

23 asking him, were they effective and dependable in

24 resolving some unknown issues?

25      MR. STRUMWASSER:  If he doesn't know, I'm happy
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 1 with that answer.

 2      THE COURT:  Well, can you read the question back,

 3 please.

 4          (Record read)

 5      THE COURT:  I'll allow it.

 6      THE WITNESS:  Yes, in my overall opinion as I

 7 looked over everything.  But to be specific, I would

 8 have to look at issues individually to have a -- to

 9 fully answer your question.  But I saw, overall, issues

10 that arose were dealt with when they occurred.

11      MR. STRUMWASSER:  Q.  Do you recall seeing

12 complaints that the IT department was refusing to

13 assist the EPDE team in resolving problems with the

14 EPDE process unless the EPDE team could point to

15 evidence of a specific IT-related error that was

16 causing the problem?

17      A.  I recall conversations of that nature.  Yes.

18      Q.  Did they give you concern?

19      A.  Well, again, it would be helpful to talk about

20 specifics, but the issues that I looked at, I had two

21 thoughts on what I reviewed.

22          One was that the IT team got blamed on what I

23 would call doing investigative -- investigative

24 inquiries on where the issue was because, when you

25 looked at the whole end-to-end process, there seemed to



21424

 1 be a lot of dialog about them trying to isolate where

 2 in the end-to-end process the error could have been

 3 occurring.

 4          The second issue -- I guess it's actually the

 5 same issue -- was related to was it a user issue, a

 6 process issue?  So I guess in the first answer, I would

 7 say it was a technology question about was it the

 8 autoloader or was it in the extractor or somewhere in

 9 between?

10          And then the broader question was was it a

11 user error, was it a provider error, was it a process

12 issue?  And there was indications of all of that going

13 on at the time.

14      Q.  You do recall seeing issues with the EPDE

15 end-to-end process in which it was unclear whether the

16 issue was IT or something else, right?

17      A.  Yes, during the early root cause analysis of,

18 you know, the issue as it arose.

19      Q.  When do you recall the early root cause

20 analysis occurring?

21      A.  Well, when I say that, each issue would go

22 through a -- you know, a problem would be identified or

23 an inquiry would happen.  They would go through an

24 analysis of what exactly is going on.  So --

25      Q.  So from when to when was this process taking
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 1 place?

 2      A.  My recollection is that was an ongoing

 3 process.

 4      Q.  From when to when?

 5      A.  From implementation, let's say in the

 6 August '06 -- I may not have my dates -- all the way

 7 through '07.

 8      Q.  Through the end of '07?

 9      A.  I don't know that analysis ever stopped on

10 PLHIC as far as California PPO going through RIMS.  I

11 do know that there were obviously other activities

12 going on with bringing the other states in.  So my

13 recollection is it was an ongoing process on problem

14 resolution.  And that was basically what Ross

15 Lippincott's team did in support of that tool.

16      Q.  Did it give you any concern when you saw that

17 IT was unwilling to participate in the process during

18 the stage in which it was uncertain whether the

19 problems were IT-related until somebody has shown them

20 that in fact the problems were IT-related?

21      MR. KENT:  Assumes facts not in evidence, people

22 refused to do certain things.

23      MR. STRUMWASSER:  I can get you the transcript,

24 but I thought the witness acknowledged that he saw such

25 things.
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 1      THE COURT:  All right.

 2      MR. KENT:  He said that he saw some discussions.

 3      THE COURT:  Well, all right.  Based on those

 4 discussions, all right.

 5      THE WITNESS:  No, I can't say that because I don't

 6 see -- I didn't conclude that IT wasn't, if you can

 7 say, playing ball.  They were just trying diagnose

 8 where to look and what to do is my recollection.

 9      MR. STRUMWASSER:  Show the witness excerpt of

10 Volume 141 Pages 16485 to -487.

11      Q.  Mr. McNabb, turn to Page 16486, please.  Do

12 you see the question and answer extending from Line 21,

13 to 24?

14                         "So before EPDE issues

15                    are brought to IT, Ms. Lee

16                    wants there to be evidence

17                    that there are problems with

18                    the IT process, correct?"

19                         Answer:  "Correct."

20      A.  Yes.

21      Q.  Did that give you any concern?

22      A.  No, because in my experience this is a normal

23 conversation I would hear in my other clients.  I don't

24 know that this was their process according to

25  Mr. Lippincott.  However, I do believe that's what
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 1 people believed at the time.  But it doesn't surprise

 2 me they're having that conversation, and I didn't see

 3 any evidence that would tell me things weren't getting

 4 resolved.

 5      MR. STRUMWASSER:  I'm going to show the witness an

 6 excerpt from volume 141, 16511 to 513.

 7      MR. KENT:  Do we have the next page from this,

 8 16488?  It seems like a very interesting question to

 9 see the answer to.

10      MR. STRUMWASSER:  No.  Well, the two promises I

11 can give you, Mr. Kent, are that you have a copy and

12 you get redirect.

13      Q.  So on Page 16512, and again we're in

14 Mr. Lippincott's testimony on Lines 5 through 9.

15                         Question:  "Do you

16                    understand the protocol at

17                    this time to entitle IT

18                    to say, before they will

19                    give you an answer, "I need

20                    specific examples of the

21                    instances of adverse

22                    outcome?'"

23                         Answer:  "That appears

24                    to be the requirement here."

25          Anything about that question and answer that
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 1 concerns you?

 2      A.  Actually, no.  After reading this, it's

 3 occurring to me that -- and I can't be specific, but in

 4 my experience, what this is is they're putting in a

 5 more formal process for the business people to turn in

 6 problem tickets.  And that's a very typical answer that

 7 I would see in a formalized process to have them

 8 describe what's going on.

 9          And so I would say that's a standard process

10 in a formalized, you know, if you're calling the help

11 desk, that "I've got problems."

12      Q.  We're talking about the EPDE team, and my

13 understanding was that your testimony was the EPDE team

14 was pulled together to have the people necessary to

15 diagnose and deal with EPDE problems as they arose,

16 right?

17      A.  Yes, but as they became under the umbrella of

18 United, United had a designated process on

19 investigating IT issues where there was a help desk.

20          And I can't be specific as to what's happening

21 here, but it's describing their help desk process.

22      Q.  So is it your opinion that -- your

23 understanding that the United IT help desk was a member

24 of the EPDE team?

25      A.  I did review and talk to people on the help
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 1 desk.  I did not connect EPDE to the help desk.  But

 2 the process that they utilized was "When you have a

 3 problem, call the help desk."

 4          And it was my understanding then the help desk

 5 would get the right people involved.  And all I'm

 6 saying here is, reading this seems very similar to the

 7 process that I talked to with the help desk, that they

 8 described to me.

 9      Q.  And so just so we're clear here, it would not

10 trouble you if in fact the business users were being

11 told that technical issues should not -- IT issues

12 should not come to IT unless there has been evidence

13 that there are issues with the IT process insofar as it

14 pertains to EPDE?  That would not trouble you?

15      A.  No, but I'm not sure exactly that that was the

16 context of -- or the intent.  In -- in my experience,

17 what is going on with a formalized help desk is let the

18 help desk do the diagnoses and then engage the right

19 people.  Even though I don't know what's happening

20 here, that's what it sounds like to me.

21      Q.  Did you encounter in any of the materials you

22 reviewed for this case any evidence of problems with

23 that process you just described as it relates to EPDE?

24      A.  No.  Other than maybe people complaining about

25 process changes or issues around process like we're
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 1 talking about now.  That seemed to be the scope of the

 2 memos that I looked at at the time.

 3      Q.  You mean people complaining about access to

 4 IT?

 5      A.  Yes.  It wouldn't surprise me that they're

 6 being told to call the help desk and let the help desk

 7 call the IT people versus them having access to their

 8 IT people.

 9      Q.  Did you see any documents in which anybody

10 associated with the EPDE was told that they had to call

11 the help desk?

12      A.  No, but we're reading the term "tickets" right

13 here, and that's the term the help desk used.

14      Q.  You don't recall seeing any directions to the

15 EPDE team, as you've defined it, that they needed to

16 direct their EPDE IT questions to the help desk, did

17 you?

18      A.  Specifically, no.

19      Q.  And tickets are things that IT uses in general

20 to document problems, right?

21      A.  Yes.  But specifically it's usually associated

22 with a formal process run by a help desk.  And I did

23 talk to the help desk.

24      Q.  Were you aware of an instance in August of

25 2007 when members of the EPDE war room submitted a list
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 1 of 15 questions to the IT department and IT failed to

 2 respond for two and a half weeks?

 3      A.  Off the top of my head, I don't recall.

 4      Q.  Do you recall ever seeing a criticism of the

 5 IT -- of IT's eventual response to those 15 questions

 6 that IT's focus was on paperwork and there was no focus

 7 at all on answering the questions?

 8      MR. KENT:  Objection, relevance.

 9      THE COURT:  Overruled.

10      THE WITNESS:  I may have seen -- I looked at a lot

11 of documents.

12      MR. STRUMWASSER:  Q.  Do you recall seeing any

13 statements by Susan Mimick, who worked for

14 Mr. Lippincott?

15      A.  Mm-hmm.

16      Q.  Yes?

17      A.  Yes.

18      Q.  Thank you.  Do you recall specifically her

19 complaining about examples where the IT process was not

20 working well?

21      A.  I looked at several memos from Ms. Mimick.  I

22 remember there were issues that she brought up, but I'd

23 have to get back to specifics.

24      Q.  Issues specifically with the IT process?

25      A.  You know, at this moment, I can't remember.
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 1      Q.  Do you recall testimony by Mr. Lippincott

 2 saying that he agreed with Ms. Mimick that the process

 3 was not working well, that, "It's been two or three

 4 weeks before our first response.  We've got a problem

 5 here"?

 6      MR. KENT:  Objection, relevance.  We're going to

 7 have a memory test this afternoon?  If there's a

 8 document or a transcript, I can see questions being

 9 asked, but this -- this memory test doesn't seem to be

10 helping that much.

11      THE COURT:  Overruled.

12      THE WITNESS:  I may have.  But in the context of

13 all of these issues, some were founded.  They could

14 have been process-related, not IT-related.  They could

15 have been a process change for a good reason.

16          There seemed to be a number of issues.  I

17 can't remember specifics to this level of questions

18 right now.  But I was comfortable, after getting

19 through it, if there were issues, they resolved them.

20 I was happy that they were bringing up issues for

21 discussion and process improvement.

22          And again, I didn't see any real adverse

23 issues other than did they see the issues on EPDE and

24 did they resolve them?  And they did.

25      MR. STRUMWASSER:  Q.  Mr. McNabb, do you recall
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 1 seeing complaints from the EPDE war room team that the

 2 IT staff never brought any knowledge to the process of

 3 solving EPDE problems?

 4      A.  I do not recall that specific comment.

 5      Q.  If such a comment was made, would that trouble

 6 you?  Would that concern you?

 7      MR. KENT:  Calls for speculation, no foundation.

 8      THE COURT:  Overruled.

 9      THE WITNESS:  I would have to see the context of

10 the issue to answer that question.

11      MR. STRUMWASSER:  Q.  Would you be concerned if

12 the IT staff was being criticized by the EPDE team for

13 generally only speaking when asked a direct question on

14 war room calls, and the response was normally that they

15 would have to look into it, and this was rarely

16 followed up by actual action?

17      A.  Again, without context, I can't answer that

18 question.

19      Q.  What kind of context would you need?

20      A.  Again, I looked at overall results.  And then

21 I did look at -- I can't recall specific people writing

22 specific memos, but I was comfortable that not all the

23 complaints were real, if I can say it that way.

24      MR. STRUMWASSER:  Your Honor, I'm going to show

25 the witness a copy of 987 in evidence.
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 1      THE COURT:  Okay.

 2      MR. STRUMWASSER:  Q.  Have you seen this document

 3 before, Exhibit 987?

 4      A.  I may have.  I may have.  I don't recall

 5 specifically right now.

 6      Q.  At the bottom of the first page -- of the

 7 second page, we have an e-mail from Ed Lattimore [sic]

 8 to Susan Mimick.  Do you see that?

 9      A.  Yes.

10      Q.  And he says he did an extract of tickets for

11 EPDE, found eight open, five closed.  And then he goes

12 on to say that, of the eight open, five this week

13 are -- five are Priority 3 or high, three are Priority

14 4, normal.  And then he says it's strange to get five

15 high priority tickets on the same day and asks at the

16 bottom of the e-mail, "What is your expectation in

17 having these tickets addressed and resolved?"  Do you

18 see that?

19      A.  Yes.

20      Q.  And almost the rest of this exhibit is

21 Ms. Mimick's lengthy answer, right?

22      A.  Yes.

23      Q.  So on the first page, apparently the very

24 first paragraph, is something that she sent -- she sent

25 for the attention of Mr. Lippincott, saying that the
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 1 balance is what she intends to write to Mr. Miltimore.

 2 So she says in the paragraph that says -- that begins

 3 "On our spreadsheet..."  Do you see that paragraph?

 4      A.  Not readily here.

 5      Q.  Three rows down from "Ed."

 6      MR. KENT:  Top of the first page.

 7      THE WITNESS:  Yes, yes, I see it.

 8      MR. STRUMWASSER:  Q.  And the second sentence of

 9 that paragraph, "I will try to address our frustration

10 points and answer your questions one by one.  The team

11 only responds to Tickets.  The purpose of the war room

12 is to engage in a collaborative discussion of issues to

13 gain a common understanding of issues and how to

14 resolve them.  Neither Paula nor Poova have brought any

15 knowledge to this process.  They generally only speak

16 when asked a direct question -- and the response is

17 normally that they will have to look into the issue.

18          "This has rarely been followed by action and

19 response on their part -- the 'looking into the issue'

20 never materializes."

21          Anything in that paragraph give you concern

22 about the effectiveness of the EPDE process?

23      MR. KENT:  Objection, vague.  What process are we

24 now talking about?

25      MR. STRUMWASSER:  The process that he testified
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 1 was appropriately detecting a correction --

 2 appropriately detecting and correcting EPDE problems.

 3      THE COURT:  All right.  I'll allow it.

 4      THE WITNESS:  This still tells me they're

 5 transitioning into a new help desk process here.  There

 6 are -- obviously there's a lot of little issues here

 7 that I'm seeing as far as, you know, people paying

 8 attention to certain things.  But I didn't see anything

 9 broadly that concerned me still.

10          As far as I can tell, and I -- not knowing

11 further what's behind this, as EPDE was developed,

12 tested and implemented, it turned into a maintenance

13 process.  And then they put it under the help desk

14 process.  It feels to me this is really a discussion

15 about the help desk process.  I like the fact that they

16 have a war room still here, but the whole thing seems

17 to be about help desk or transitioning to help desk.

18          And I saw a lot of concerns about -- in

19 various parts of PacifiCare, transitioning from a

20 PacifiCare process to a United process on various

21 fronts, and I can't tell that this is any different.

22          The other thing that I see here, eight tickets

23 does not seem like a lot to me.

24      MR. STRUMWASSER:  Q.  Do you see her explanation

25 for that?
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 1      A.  But I don't -- I can't -- yes.  But I can't

 2 tell that that's an indicator that there's anything

 3 else major there.  It's undisclosed.

 4      Q.  Okay.  Just so we're all on the same paragraph

 5 here, towards the bottom there's a paragraph that

 6 starts, "Are there only 8 open tickets," colon.  Do you

 7 see that?

 8      A.  First page?

 9      Q.  Yes.

10      A.  I don't see it off the top.

11      Q.  About 15 or 20 lines from the bottom.  "Are

12 there only eight open tickets,"  colon.

13      A.  I'm sorry.

14      THE COURT:  So it's a capital A at the right-hand

15 side on -- the left-hand side.

16      MR. STRUMWASSER:  19th line from the bottom.

17      THE WITNESS:  Yes, I do see it.  Thank you.

18      MR. STRUMWASSER:  Q.  She says, "Our spreadsheet

19 shows our ticket tracking.  Please note one of our

20 tickets dates back to 9/5.  Given our ticket experience

21 to date (slow and answers that we cannot understand)

22 our team is not really set that this process will help

23 us."  Do you see that?

24      A.  I do see that.

25      Q.  Does that remove any comfort for you from the
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 1 fact that there were only eight tickets?

 2      A.  I cannot see that -- it does not change my

 3 comfort when you look at what was actually going on

 4 with EPDE, the actual EPDE process.

 5      Q.  What was it that was actually going on in the

 6 EPDE process in October of 2007 that you think is

 7 significant in understanding this e-mail?

 8      A.  I can't recall dates.  I recall the issues

 9 EPDE encountered, how they fixed those issues.  I don't

10 recall specific dates.  And I can't tell if this is

11 significant or if, again, it's just about the help

12 desk.  I can't -- I don't know what's happening in

13 October 2007.

14      Q.  If the help desk had been in operation at

15 least since August of 2007, would you still understand

16 this to be an e-mail about transitioning to the help

17 desk process?

18      A.  I don't know how to answer that question.

19 It -- regardless of the date, it appears that we're

20 talking about run tickets and processes around that.

21      Q.  Are you aware that Ms. Mimick was a legacy

22 United employee?

23      A.  I believe so.

24      Q.  And that Mr. Lippincott was a United -- came

25 from the United side?
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 1      A.  Yes.

 2      Q.  The last paragraph of Ms. Mimick's e-mail,

 3 second sentence, "I hope this has closed this knowledge

 4 gap and that you are now aware of why I and the network

 5 operations and network management teams are so

 6 frustrated with the existing process."  Do you see

 7 that?  No concern there?

 8      A.  Again, I -- same issue, I looked at the

 9 physical impact to EPDE.  I -- I didn't -- it doesn't

10 bother me.  If it's talking about help desk here, I

11 don't have any concerns.

12      MR. STRUMWASSER:  Your Honor, this would be great

13 time for a break if you wanted.

14      THE COURT:  Okay.

15          (Recess taken)

16      MR. STRUMWASSER:  Q.  Mr. McNabb, continuing that

17 same paragraph on Page 9 of your report, 5615, you

18 testify that the process that United put in place --

19 processes that United put in place insured that issues

20 with EPDE were appropriately detected and corrected,

21 right?

22      A.  Yes.

23      Q.  Would you agree that in implementing data

24 bridges it's standard industry practice to perform

25 regular audits to ensure that the data in the recipient
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 1 database is accurate?

 2      A.  I am not qualified to ask -- or respond to

 3 what the appropriate audit requirement should be.  I

 4 have had conversations with them regarding their

 5 quality programs, but I don't know what was happening

 6 regarding this data bridge.

 7      Q.  Would you agree that it's standard industry

 8 practice to study the data errors that do occur in

 9 order to determine what the root causes of the errors

10 are?

11      A.  I personally believe that.  But as a general

12 industry -- not everyone practices that root cause

13 analysis, just as a general industry statement.

14      Q.  In your opinion, from the time EPDE was

15 launched in June of '06, were there adequate quality

16 controls in place to make sure that the data in NDB was

17 being accurately transmitted to RIMS?

18      A.  It's my opinion that they did have control

19 reports that they were looking at.  But also, as we

20 have discussed, there were some issues.  And I can't

21 tell you today if those control reports detected these

22 issues as they occurred.  I don't know specifically

23 that answer.

24      Q.  I appreciate that.  And I just want to get --

25 ask, then, a somewhat different question which is do
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 1 you have an opinion as to whether or not the controls

 2 in place as a process, as of June of '06, were adequate

 3 to detect whether NDB data was being accurately

 4 transmitted to RIMS?

 5      A.  To answer that question, I would have had to

 6 do more due diligence.  All I did was really look for

 7 evidence of control reports and, at a very high level,

 8 what some of those reports are.

 9          But again, I believe things slipped through

10 for -- you know, as we talked about.  And I don't know

11 if that was related to a control report or not, if that

12 should have been picked up.

13      Q.  Is it your testimony that United detected data

14 problems arising out of EPDE in a timely manner?

15      A.  It is my understanding they did.  And I

16 believe, regarding the control reports, again, those

17 were -- California PPO were being worked on a regular,

18 routine basis.

19      Q.  What do you consider timely?

20      A.  I can't answer that yes or no.  That's a very

21 situational question.  There are judgment calls every

22 day that are made in a company as to prioritization of

23 issues.

24          I was convinced that, when they became aware

25 of issues, they worked it according to their processes
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 1 and the best of their abilities.  I didn't see anything

 2 adverse that looked -- adverse here compared to any

 3 other company I've worked with.

 4      Q.  So is it your opinion that what errors there

 5 were were timely detected?

 6      A.  I have no way to answer that question because

 7 detected, you see it when you see it.  So -- that's

 8 really a question about was an error out there

 9 undetected for an undisclosed period of time?  I

10 believe they identified it and worked it when they had

11 it identified.

12      Q.  It is possible to discover an error, to detect

13 an error, and determine that this thing has festered

14 for a specific period, right?

15      MR. KENT:  Calls for speculation, anything's

16 possible.

17      THE COURT:  Overruled.

18      THE WITNESS:  If your question is, once they

19 discover the error, they can detect that it could have

20 been an error for an extended period of time -- most

21 errors go back to, say, the last change on the system,

22 for example.  You can look backwards.

23          I was responding earlier to your question of

24 looking forward.  So...

25      MR. STRUMWASSER:  Q.  Now my question is -- I
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 1 appreciate the distinction.  My question is, if they

 2 discover a problem, in general it's good practice to

 3 analyze the problem, determine whether there were other

 4 instances of this problem, and identify all those

 5 instances going backwards, right?

 6      A.  Yes.  And I believe they did do that.

 7      Q.  So it is possible to determine a -- determine

 8 how long it took to detect an error, right?

 9      A.  It is possible once you've detected it to

10 analyze how long it's been outstanding.

11      Q.  Do you have an opinion whether United timely

12 detected the data errors that arose in the EPDE

13 process?

14      MR. KENT:  Objection, asked and answered.

15      THE COURT:  I'll allow it.

16      THE WITNESS:  I have no way to answer that.  I can

17 only judge them by when they found the error.

18      MR. STRUMWASSER:  Q.  If there were a flaw in the

19 EPDE process that was affecting a number of providers

20 but was not in fact detected for eight or nine months,

21 would that suggest to you that there were QA and

22 reconciliation mechanisms that were inadequate?

23      A.  Not necessarily because what we're talking

24 about is there is no such thing as a perfect system.

25 Even if you look at systems like Microsoft Windows,
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 1 there are problems that go on after the fact, you know,

 2 day in and day out.

 3          So I can't judge them by the fact that they

 4 found an error.  It's really gets down to what their

 5 internal quality is around errors and what the impact

 6 is to the business.

 7      Q.  So you're not prepared to say categorically,

 8 if it took them eight or nine months to recognize an

 9 error that was affecting a significant number of

10 providers, that was inadequate quality assurance or

11 reconciliation mechanisms?

12      A.  I would need more detailed information to

13 discuss that.  In general, I'm saying no.

14      Q.  In general, it would not be an indication of

15 inadequate QA or reconciliation mechanisms?

16      A.  Not without additional information.

17      Q.  What additional information would make an

18 eight- or nine-month lag acceptable to you?

19      MR. KENT:  Calls for speculation, no foundation.

20      THE COURT:  He's an expert.  If he knows -- or if

21 he has an opinion, actually.

22      THE WITNESS:  I am speculating, but you would want

23 to look at the order of magnitude of the error to see

24 if it was creating a problem for your stakeholders or

25 not would be one indication.  You would want to know
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 1 the occurrence of the problem, if it was happening once

 2 a month or once every six months.

 3          And again, there's no perfect system out

 4 there.  So that would all have to be taken into

 5 account.

 6      MR. STRUMWASSER:  Q.  Mr. McNabb, are you aware

 7 that lack of reconciliation of provider data was

 8 recognized by -- as a problem by United and PacifiCare?

 9      MR. KENT:  Objection, vague, calls for

10 speculation.  Talking about a specific incident or --

11 this is generally, day in and day out?

12      MR. STRUMWASSER:  I'm talking about the detection

13 of the condition of lack of reconciliation in provider

14 data having been identified as a problem.

15      MR. KENT:  It's vague.

16      THE COURT:  I'll allow it.

17      THE WITNESS:  I would have to get more specifics

18 from you as to what you're referring to.  "Provider

19 data" is very broad.

20      MR. STRUMWASSER:  Q.  So you're not aware of any

21 instance in which United said that there was a problem

22 with the lack of reconciliation of provider data?

23      MR. KENT:  Objection, vague.  United?  Is it a

24 person?  Or is it -- the whole company?  Press release?

25      MR. STRUMWASSER:  Anybody.  Press release, if
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 1 United put out a press release saying, "We lack

 2 reconciliation in provider data," I would include that.

 3      THE WITNESS:  I'm not aware of anything at that

 4 breadth.

 5      MR. STRUMWASSER:  Q.  Were you aware that, for

 6 approximately 15 months after the EPDE bridge went live

 7 from RIMS, reports that compared RIMS and NDB and

 8 listed data discrepancies between the two systems were

 9 created only sporadically by special request to

10 research a specific situation?

11      A.  I don't recall that specific example, unless

12 it was in the context of another issue I might have

13 looked at.

14      Q.  Do you recall reading Ms. Berkel's testimony

15 that, if the reconciliation processes that were

16 eventually put in place in '07 and '08 had been in

17 effect in June of '06, many EPDE-related provider data

18 errors could have been avoided?

19      A.  I would have to see that statement or

20 testimony again.  I don't recall the specifics or the

21 context of what she was talking about.

22      Q.  You don't recall at this moment?

23      A.  I may have.  I just -- you know, there were --

24 again, there were a lot of memos and e-mails

25 complaining about specific issues.  I'm losing track of



21447

 1 certain memos and what's -- in regards to your

 2 question.

 3      Q.  Were you aware that the EPDE team felt that

 4 one of the areas that needed improvement in November of

 5 '06, about five months after it went live, was better

 6 controls in place on what is going in, what is coming

 7 out, and what is rejected in both systems?

 8      A.  I may have been aware of that statement, but

 9 again, I -- in some of these memos, I would have taken

10 that as a good discussion that people were talking

11 about issues on how to improve, improve process.

12      Q.  Do you recall seeing any statements from

13 United and PacifiCare leaders in 2007 voicing concern

14 that there were no quality measures in place around

15 accuracy of EPDE -- EPDI, excuse me?

16      THE COURT:  Do you need that repeated?

17      THE WITNESS:  Yes, please.

18          (Record read)

19      THE WITNESS:  I do not recall.

20      MR. STRUMWASSER:  Q.  Are you aware that United

21 and PacifiCare only implemented EPDE quality metrics

22 with independent confirmation of results in September

23 of '07?

24      A.  Again, specifically, I don't recall.  I would

25 take all of that as a process improvement over what
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 1 they implemented.  So it may not have had any

 2 outstanding impact on me when I did the review.  And

 3 again, I didn't do a controls review.  I just looked

 4 for evidence of controls.

 5      Q.  Are you aware that, in 2008, United leadership

 6 felt that there was still a problem with lack of

 7 control and system feeds including the EPDE feed

 8 specifically?

 9      MR. KENT:  Objection, vague, no foundation.

10      THE COURT:  If you know.

11      MR. KENT:  Relevance.  I mean, question after

12 question about "do you recall."  If he wants to show

13 him a document, show him a document.

14      THE COURT:  Overruled.

15      THE WITNESS:  I don't recall specifically, other

16 than, by 2008, all the other states were coming online.

17 So it was less obvious to me about if it was California

18 or was it regarding the nature of the data from the

19 other states.

20      MR. STRUMWASSER:  Q.  Were you aware that, on

21 several occasions, reports that would have alerted the

22 EPDE team to problems and data corruption were not

23 identified because existing reconciliation reports were

24 not reviewed?

25      A.  I may have recalled reading something about
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 1 that.  But I also recall Mr. Lippincott, I think, was

 2 saying that that had nothing to do with California PPO,

 3 if I remember that correctly.

 4      Q.  Were you aware the EPDE team had, in its own

 5 words, been burned several times by various reports not

 6 being worked?

 7      MR. KENT:  Objection, relevance.  Does this have

 8 anything to do with PLHIC?

 9      MR. STRUMWASSER:  It is in the record.  It all has

10 to do with PLHIC.  I'm not doing the documents because

11 I'd like to get us all out of here.

12      THE COURT:  All right.

13      THE WITNESS:  It's my understanding Mr. Lippincott

14 stated that all of the PLHIC reports were being worked.

15      MR. STRUMWASSER:  Q.  Do you recall the hospital

16 medical group issue we talked about this afternoon?

17      A.  Yes.

18      Q.  Were you aware that, in the report created to

19 monitor this issue -- while a permanent solution was

20 pending -- so any overwrites could be manually

21 corrected, that that report was not worked after it was

22 created?

23      A.  I'm not aware of that, but I'd want more

24 specific context as to who was working the report

25 and --
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 1      Q.  Or not?

 2      A.  Or not.  I don't recall that statement.

 3      Q.  Were you aware of any criticism that the

 4 reason reconciliation reports for EPDE were not being

 5 worked was that United had failed to establish a

 6 well-defined process to make sure that they were

 7 worked?

 8      A.  That is not my awareness, based on

 9 Mr. Lippincott's testimony that all reports were being

10 worked.

11      Q.  So you are not aware that Mr. Lippincott did

12 not feel confident that there was proper monitoring in

13 place one year after EPDE went live in California?

14      A.  Could you reread the question?

15      THE COURT:  Certainly.

16          (Record read)

17      THE WITNESS:  I'm not aware of Mr. Lippincott

18 saying that regarding PLHIC.

19      MR. STRUMWASSER:  Q.  Did you see any documents

20 reflecting questions by Christina Sheppard asking who

21 owned EPDE error reports and who's responsible for

22 working them?

23      A.  I recall seeing that name, but I can't recall

24 the memo.

25      Q.  Do you recall seeing any criticism about the
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 1 absence of a solid process in place on how the error

 2 reports are worked that contributed to the myth and

 3 legend that prevail on what constitutes working a

 4 report?

 5      A.  No, I don't recall that.

 6      Q.  Are you aware that, after the fee schedule

 7 crosswalk was implemented in March of 2007, the EPDE

 8 team discovered that no one had been maintaining the

 9 crosswalk for non-standard fee schedules?

10      A.  No, I'm not aware of that.

11      Q.  Would that fact, that no one had been

12 maintaining the crosswalk for non-standard fee

13 schedules, concern you?

14      A.  Based on the evidence I looked at, I believe

15 the fee schedules got -- were improved because it was a

16 manual process with PacifiCare prior to that.  And I

17 believe that there were manual process issues with that

18 pre-EPDE process.

19          So I believe it took -- in reading testimony,

20 that it did get better.

21      Q.  So is it your understanding that the failure

22 to work the crosswalk table, to update the crosswalk

23 table improved the data?

24      A.  Well, first of all, I believe, yes, it

25 highlighted where there were issues by automating it.
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 1 There's no indication that there weren't problems prior

 2 to that automation.

 3          And I'm not aware of the specifics around

 4 people not working the report.  But I believe, overall,

 5 the automation was put in in order to improve overall

 6 fee schedule maintenance and that that did have a

 7 positive impact.

 8      Q.  So I want to just make sure I understand your

 9 opinion.

10          If, after the acquisition, there were

11 crosswalk tables that came to stop being worked,

12 resulting in, oh, let's say 43 fee schedules being

13 incorrectly entered but that, some months after they

14 stopped being worked, the process got automated, you

15 would consider that to be a favorable development?

16      A.  Well, first of all, if I understand your

17 question correctly, automating a manual process does

18 improve a process because it gives you a platform to

19 monitor it and improve upon it.  And I am aware that

20 there were fee schedule maintenance issues in the

21 manual process they used prior to automation.

22          So yes, I believe it improved over time.  And

23 if there were any issues, I didn't see anything that

24 would tell me there was a long-term blip there.

25      Q.  Mr. McNabb, would you agree that, if there are



21453

 1 fee schedule issues in the manual fee schedules that

 2 are about to be automated, it's important to confirm

 3 the accuracy of the fee schedules before you automate?

 4      A.  I would have to get to more specifics of the

 5 issue at hand.  I'm -- I didn't do that level of due

 6 diligence as to what all the specifics around that

 7 issue were.  I would like to think about it.

 8          But my take is it would be nice if they could

 9 look at each and every one.  But all they did was put

10 in an automatic update to RIMS on what the appropriate

11 fee schedule was -- needed to be based on NDM data.

12      THE COURT:  NDM?

13      THE WITNESS:  NDB.  Too many acronyms.  Yes, NDB,

14 thank you.

15          I would need to know specifically what the

16 condition of the data was to know if it was material or

17 not or -- and I don't know that.  I just know they were

18 improved upon.  They were trying to improve upon it

19 from that point on.

20      MR. STRUMWASSER:  Q.  So the fact that there were

21 43 fee schedules that were matched to the wrong claim

22 in RIMS, that would not concern you necessarily?

23      A.  Not without additional data to understand if

24 that was an issue prior to the automation.  I don't

25 know if those were not already issues in the manual



21454

 1 system.  I don't have enough information to know the

 2 root cause or the source of that error.

 3      Q.  And do you recall seeing anybody within United

 4 say that there was a need for much more rigor around

 5 building out to the operational flows, including

 6 obtaining sign-off from business owners and follow-up

 7 to make sure that they are implemented correctly?

 8      A.  I would have to see something specifically.

 9      Q.  Does the fact that the EPDE team did not

10 discover until after the crosswalk was implemented that

11 no one had been maintaining those fee schedules

12 undermine your conclusion in your own mind that

13 United/PacifiCare had adequate process controls in

14 place around EPDE?

15      A.  Again, I did not do a process control

16 assessment.  I just looked for evidence of process

17 controls.  So I can't answer that question.

18      MR. STRUMWASSER:  Your Honor, we've actually

19 concluded a topic.  And I think -- I'm not concerned

20 about being able to finish tomorrow, so I suggest we

21 call it.

22      THE COURT:  Sounds good.

23      MR. KENT:  I won't fight that one.

24          (The proceedings recessed at 3:28 p.m.)

25
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 1 Thursday, September 8, 2011          9:18 o'clock a.m.

 2                         ---o0o---

 3                   P R O C E E D I N G S

 4      THE COURT:  This is on the record.  This is before

 5 the Insurance Commissioner of the State of California

 6 in the matter of PacifiCare Life and Health Insurance

 7 Company.  This is OAH Case No. 2009061395, Agency

 8 No. UPA 2007-00004.  Today's date is September 8th,

 9 2011.

10          Counsel are present.  Respondent is present in

11 the person of Ms. Monk.

12          And we're cross-examining Mr. McNabb.

13          And did you have a guesstimate about how we're

14 doing?

15      MR. STRUMWASSER:  I think we have a good shot at

16 finishing this morning.

17      THE COURT:  Okay.  Then we're doing redirect?

18      MR. KENT:  Well, I had planned to do redirect

19 tomorrow.

20          I expected to -- so we can -- but it will be

21 less than half the day.

22      MR. STRUMWASSER:  Well, therein lies a difference.

23 Can we go off record?

24      THE COURT:   Sure.

25          (Discussion off the record)
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 1                       RICK McNABB,

 2          called as a witness by the Respondent,

 3          having been previously duly sworn, was

 4          examined and testified further as

 5          hereinafter set forth:

 6      CROSS-EXAMINATION BY MR. STRUMWASSER (resumed)

 7      MR. STRUMWASSER:  Q.  Good morning, again,

 8 Mr. McNabb.

 9      A.  Good morning.

10      Q.  You previously testified about what materials

11 you saw regarding the process leading to the decision

12 not to migrate PLHIC claims processing functions to

13 UNET.  I just have a couple of more questions about

14 that decision.  Did you ever see --

15      MR. KENT:  Excuse me, Mr. Strumwasser.  We're not

16 getting the feed.  If we could just hold for a second.

17          (Pause in proceedings)

18      THE COURT:  Okay.

19      MR. STRUMWASSER:  Q.  Mr. McNabb, did you ever see

20 any documents to all of the affected people announcing

21 a decision not to migrate PLHIC claims processing to

22 UNET?

23      A.  I don't recall -- I recall Jason Greenberg's

24 recommendation.  I don't recall who was on the

25 distribution list.
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 1      Q.  But that was a recommendation to the decision

 2 maker before there was a decision, right?

 3      A.  Yes.  And -- yes.

 4      Q.  Okay.  Did you ever see any document at all --

 5 independent of the distribution -- to any one person

 6 saying, "We have now made a decision not to migrate

 7 PLHIC claims processing to UNET"?

 8      A.  Not that I recall.  I recall the advisory

 9 council discussion of it; but I don't recall at this

10 point any memos after that fact.

11      Q.  Following the decision not to migrate the

12 claims processing, was there a detailed evaluation of

13 whether the decision not to migrate and to remain on

14 RIMS while they migrated the business, was there any

15 detailed evaluation whether that decision required any

16 change in the company's RIMS plans?

17      A.  If I understand the question, you're asking me

18 were there changes to the plans that were pre that

19 decision?

20      Q.  Yes.

21      A.  I am aware of conversations or I recall

22 testimony.  I don't recall specifics of who said what.

23 But over time, I believe it was communicated outward,

24 you know.  But I don't recall specifics.

25      Q.  Okay.  In the beginning of 2006, there was a



21462

 1 general sense that the company was going to migrate the

 2 RIMS claim payments onto UNET, right?

 3      A.  Yes, that was the pre-merger assumption.

 4      Q.  And the target date for that was mid 2007,

 5 right?

 6      A.  I believe that's right, yes.

 7      Q.  Under that assumption, by the second half of

 8 2007, the company would literally not be using RIMS

 9 anymore, right?

10      A.  Yes, under that assumption.

11      Q.  So we have a decision in late 2006 not to make

12 the migration to UNET, right?

13      A.  Correct.

14      Q.  And that necessarily meant that the company

15 would stay on RIMS longer, right?

16      A.  Correct.

17      Q.  And so my question to you is, did you see any

18 contemporaneous documents from '06-'07 that analyzed

19 whether that decision to remain on RIMS for years more

20 necessitated reevaluation of any of the decisions that

21 the company had made about RIMS?

22      A.  I don't recall seeing anything, nor did I

23 really look for anything at that point.

24      Q.  Do you know whether any decisions that were

25 dependant upon the going-in migration strategy were
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 1 ever reevaluated once the strategy was changed?

 2      A.  I'm not sure I understand the question.

 3      Q.  Sure.  We have this change in decision at the

 4 beginning of '06, they were going to be off of RIMS and

 5 processing claims on UNET by the middle of '07.  And we

 6 have a decision made in late 2006 that that was not the

 7 case.

 8          And my prior question to you was did you see

 9 any analysis of whether they should reassess the RIMS

10 strategy on account of that late-2006 decision.

11          My question to you now is did you see any

12 decisions that were reassessed with regard to anything

13 else that was dependant on the former strategy saying,

14 "We're not doing that anymore.  We should do something

15 differently"?

16      MR. KENT:  Objection, vague.

17      THE COURT:  Did you understand the question?

18      THE WITNESS:  Yes.  But it would be hard for me to

19 respond to something of that breadth.  Nothing stands

20 out.

21          My assumption -- it was in September '06.  The

22 decision was pretty much a done deal, and I don't

23 recall anything afterwards, off the top of my head

24 here, challenging that or people further discussing it

25 because the status quo continued.
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 1      MR. STRUMWASSER:  Q.  Specifically with respect to

 2 the RIMS KTLO approach, in the first half of 2006 --

 3 and KTLO was something that was essentially to maintain

 4 the system but not invest in it if it's not going to be

 5 a long-term asset for the company, right?

 6      A.  No.  I would say more like investments were

 7 made as necessary.  But that certainly had a more

 8 prudent filter on it for time periods.  You would look

 9 at it as a potential payback within the period you're

10 still utilizing the system.

11      Q.  So "necessary" is evaluated in terms of how

12 long you think you're going to be working with the

13 asset, right?

14      A.  And as required by just operations, yes.

15      Q.  So when the decision was made not to be off of

16 RIMS by the middle of 2007, it necessarily meant you

17 would be on RIMS much longer -- well, longer, correct?

18      A.  Yes.

19      Q.  Did you ever see anything, any contemporaneous

20 document evaluating whether the KTLO decisions should

21 be modified given that the company is now going to be

22 on RIMS longer?

23      MR. KENT:  Objection, vague as to time.

24      THE COURT:  Do you know when?  Any time?

25      MR. STRUMWASSER:  Contemporaneous.
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 1      Q.  So late 2006, 2007.

 2      THE COURT:  Okay.

 3      THE WITNESS:  I don't recall specific documents,

 4 but I did see actions of people that were defining a

 5 longer strategy.

 6      MR. STRUMWASSER:  Q.  Sorry?

 7      A.  I did witness actions of people that, you

 8 know, would tell you that they're acknowledging the

 9 longer strategy, specifically, you know, the upgrades

10 to the platform, the renegotiations of the support

11 contracts were all activities that people were taking

12 on saying, "Now that we're going to be up and running,

13 say, till 2010 run-off."

14      Q.  What contemporaneous documents late '06-'07

15 did you see that said, "The budget for RIMS needs to be

16 readjusted now that we're going to be using RIMS for a

17 longer period"?

18      A.  Well, I recall budget debates as whether RIMS

19 had the appropriate budget dollars, but -- and there

20 were discussions about it was not being funded

21 according to legacy budgets.

22          But I think that was all cleared up just for

23 the misunderstanding between the PacifiCare budgeting

24 process and the United budgeting process.  I believe

25 Ms. Berkel said she had mis-assumed what was in the
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 1 budget, and that all got restated.  I am aware of that

 2 issue.

 3      Q.  You testified that post-merger spending on the

 4 RIMS platform maintenance remained constant with

 5 pre-merger spending, right?  That's on Page 8 of your

 6 report, 5615.

 7      MR. KENT:  I'm sorry.  What's the number?

 8      THE COURT:  5615.

 9      MR. KENT:  Thank you.

10      MR. STRUMWASSER:  Q.  Are you aware that spending

11 on RIMS in 2005 was cut after the announcement of the

12 acquisition in July of 2005?

13      A.  I'm only aware of what's in my report.

14      Q.  Was that a yes or a no?

15      THE COURT:  Can you read the question.

16          (Record read)

17      THE WITNESS:  No, I don't recall that specific

18 event.

19      MR. STRUMWASSER:  Q.  You do recall seeing

20 Ms. Berkel's, in her Exhibit 5265, attributing to the

21 July 6, 2005 UHG announcement of the acquisition of

22 PHS, "PHS senior management stops all upgrade and

23 non-required system maintenance.  'That's a United

24 problem'" -- "'United's problem.'"  Do you recall

25 seeing that?



21467

 1      A.  I read 5265.  I don't specifically remember

 2 that statement.

 3      Q.  Have you seen the figures for the amounts of

 4 pre-merger spending on RIMS maintenance in 2004?

 5      A.  I may have at one point.  I don't recall.

 6      Q.  Or 2003?

 7      A.  No, I did not look at 2003.

 8      Q.  So you have no basis for a comparison of the

 9 2006 and 2007 RIMS spending as compared to '3 and '4,

10 right?

11      A.  That's right.  I know '05 through '08.

12      Q.  And are you aware that, after the acquisition,

13 United employees including some senior executives

14 complained about the lack of budget to support RIMS and

15 other PacifiCare legacy systems?

16      MR. KENT:  No foundation, vague.

17      THE COURT:  Overruled.

18      THE WITNESS:  I would have to see the context of

19 those quotes.  I am aware of Ms. Berkel's earlier

20 statements.

21      MR. STRUMWASSER:  Q.  You recall her saying that

22 the 2008 budget to support RIMS and the other

23 PacifiCare legacy systems -- legacy claims platforms

24 was wholly inadequate capital allocation?  Do you

25 recall seeing that?



21468

 1      A.  I'd to have to see the context of that

 2 statement again.

 3      Q.  So without seeing it, you don't recall that?

 4      A.  Well, there was a lot of debate on a lot of

 5 different systems, including NICE.  So I can't just --

 6 I need to see the context of the memo again.

 7          I know she was complaining or making an issue

 8 of funding, I believe, of NICE at one point.  And it

 9 did not include RIMS, so...

10      MR. STRUMWASSER:  I'm going to show the witness a

11 copy of 552 in evidence, your Honor.

12      THE COURT:  Okay.

13      MR. STRUMWASSER:  Q.  Mr. McNabb, have you seen

14 Exhibit 552 before today?

15      A.  I may have.  I can't -- it seems familiar, but

16 I can't recall specifically.

17      Q.  Item No. 2, "PacifiCare Keeping the Lights

18 On," do you see that?

19      A.  Yes.

20      Q.  "2008 capital budget was $7.8 million -

21 $5.0 million for 2008 projects and $2.8 million in 2007

22 carryover projects.  Reduced by 0.8 million in April

23 2008.  Wholly inadequate capital allocation to support

24 three claim engines with $10 billion of annual claims."

25 Do you see that?
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 1      A.  Yes.

 2      Q.  Do you understand RIMS to be one of those

 3 three claims platforms?

 4      A.  I assume so.

 5      Q.  And you would agree with me, would you not,

 6 that this is a document that was written sometime after

 7 April of 2008?

 8      A.  Yes.

 9      Q.  Do you recall seeing an October 2007

10 presentation to the advisory council in which it was

11 also reported 2006 and 2007 IT spend was significantly

12 limited given the desire to immediately recognize

13 synergies?  Did you see that?

14      A.  I'm sorry in this document?

15      Q.  No.  In an October 2007 presentation to the

16 advisory council.

17      A.  I would have to see the -- I don't recall the

18 quote.

19      MR. STRUMWASSER:  Showing the witness a copy of

20 342 in evidence.

21      THE COURT:  I don't have that one either, right?

22      MR. STRUMWASSER:  Correct.  And it is not small.

23          I'll have a page for you in a second.

24      Q.  My questions concern Bates 8532.

25      THE COURT:  Did you have a page in particular?



21470

 1      MR. STRUMWASSER:  Yes, I gave it to him.  It's

 2 8532, your Honor.

 3      THE WITNESS:  Okay.

 4      MR. STRUMWASSER:  Q.  Do you recall seeing Exhibit

 5 342 before today?

 6      A.  I may have at one point.

 7      Q.  Do you have any present recollection of having

 8 seen it before today?

 9      A.  I'm going to say no at this point.  I can't

10 recall specifically.

11      Q.  Bates 8532 is a slide with a heading "PHS

12 Information Technology - Run Rate."  Do you see that?

13      A.  Yes.

14      Q.  You understand "run rate" to be a term that is

15 used in the calculation of synergies?

16      A.  Not -- not solely.  Could be, but --

17      Q.  You see the -- I'm sorry.  Were you finished?

18      A.  In the context of run rate, I would take that

19 as a cost run rate that they're talking about here

20 regarding budget, not necessarily synergies.

21      Q.  In the bullet, the third first-level bullet,

22 "2005 IT spend was reduced after UHG-PacifiCare merger

23 announcement."  Do you see that?

24      A.  Yes.

25      Q.  Were you aware when you filed your report that
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 1 the 2005 IT spend was reduced after the merger was

 2 announced?

 3      A.  No, but it wouldn't surprise me given maybe a

 4 change in direction.  I would to have know more

 5 specifics about what actually got cut.  But the

 6 statement by itself doesn't concern me.

 7      Q.  But you were not aware of it when you filed

 8 your report?

 9      A.  No, I was not aware of it.

10      Q.  Next bullet, "2006 and 2007 IT spend was

11 significantly limited given the desire to immediately

12 recognize synergies between the two organizations."  Do

13 you see that?

14      A.  I do.

15      Q.  Do you recall having seen that statement

16 anywhere prior to your filing your report?

17      A.  I may have seen it with conversations people

18 were having.  But my report was based on the fact that

19 Ms. Berkel said she got the money when it was required.

20          I learned through some of these documents this

21 could be a discussion in order to get the appropriate

22 budget money.  So my takeaway was they did get the

23 money in the end.

24      Q.  And that's an assumption that underlies the

25 entirety of your report insofar as it expresses
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 1 opinions about the adequacy of budgets and resources,

 2 right?

 3      A.  Well, I looked at what was created here as the

 4 budget.  I was comfortable that that was a reasonable

 5 budget, given the state of the platform at the time and

 6 the stability of the platform.  And I also assessed

 7 what they spent their money on as far as the upgrades

 8 and the support contract.

 9          So given a stable product environment on that

10 platform, it did seem reasonable to me based on my

11 experience.

12      MR. STRUMWASSER:  Your Honor, may I have the

13 question read back and an answer from the witness?

14      THE COURT:  Yes.

15      MR. STRUMWASSER:  And I think you may need to go

16 back two.

17          (Record read)

18      MR. STRUMWASSER:  I didn't get a yes or no.

19      THE WITNESS:  No.  I mean, on the second question,

20 I would say no, that I did do this level of due

21 diligence and what they spent their money on and

22 applied it to my experience and what I thought a

23 reasonable amount of maintenance dollars were for a

24 platform of this size.

25      MR. STRUMWASSER:  Q.  So did you or did you not
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 1 rely on Ms. Berkel's testimony regarding the nature of

 2 the budget shortfalls?

 3      A.  I did not rely solely on Ms. Berkel's

 4 comments.  I did accept her comments that, even in her

 5 earlier conversations, where she said she was

 6 inadequately funded, she got the money.  So that told

 7 me a lot of this dialog was having a discussion about

 8 what funding should be.

 9          Then I looked at what the budget was, and I

10 looked at how it was being spent.

11      Q.  Do you recall seeing, prior to your filing of

12 your report, an e-mail from an IT employee at United

13 complaining that, quote, "Everyone I talked to has no

14 budget," unquote, and asking, "Where did it all go,"

15 followed by 11 question marks?

16      A.  I may have.  I saw a lot of similar memos.

17 I'd want to see that specific quote.

18          But again, one of the areas I saw that stood

19 out to me is -- and I can't speak for that issue.

20 There was a disconnect in understanding.  When they

21 transitioned from the PacifiCare budgeting process and

22 they migrated to the United budgeting process, there

23 was confusion during that period about where dollars

24 were sitting.

25          So a lot of those e-mails that I reviewed at
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 1 the time were more so related to that issue.

 2      Q.  So sitting here today, you have no

 3 recollection of the quotes I just read you?

 4      MR. KENT:  Asked and answered.  He said he saw

 5 things similar to that or words to that effect but he

 6 didn't recall that specific statement.

 7      THE COURT:  Sustained.  That's what he said.

 8      MR. STRUMWASSER:  Q.  You just testified that

 9 there was a disconnect in understanding, when they

10 transitioned from PacifiCare budgeting process, there

11 was confusion during that period about where dollars

12 were sitting.  What was the period in which this

13 confusion prevailed?

14      A.  I can't recall specific dates, but my gut --

15 or my memory was it lasted through '07.

16      Q.  When did it start?

17      A.  I can't recall the actual start.  I don't

18 recall if it actually started the beginning of '06.  I

19 don't think it did.  I think that there were a lot

20 of -- they transitioned into it, which may have been

21 '07, but I can't recall.

22      Q.  Is the existence of this budget confusion and

23 its persistence to the end of 2007 evidence of a

24 reasoned, organized, and appropriate approach to the

25 integration?
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 1      A.  I wouldn't -- I would be hard pressed to say

 2 it was a knock against the integration.  It is just

 3 a -- if you want to call it a process transition or a

 4 knowledge transition.  People weren't fully aware of

 5 where budget dollars were.

 6          But it -- my belief is they worked through it.

 7 They raised questions.  When they didn't understand

 8 something, they worked through it.  And they understood

 9 it afterwards.  So it didn't bother me, other than just

10 to understand why -- the nature of the questions that

11 were being raised, what were they.

12      Q.  They worked through it in a period of over a

13 year, right?

14      A.  Yes.

15      Q.  Isn't it true, Mr. McNabb, that management has

16 the ability to communicate a new budget process to the

17 affected people when the decision becomes applicable to

18 them?

19      MR. KENT:  Objection, calls for speculation, also

20 irrelevant.  Now we're being, I guess, prosecuted for

21 wrongful internal announcements?  We're not getting

22 anywhere.

23      THE COURT:  I'll allow it.

24      THE WITNESS:  Mr. Strumwasser, I didn't look

25 specifically at their finance processes and when they
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 1 communicated.  I was more concerned at the time of the

 2 operations.

 3      MR. STRUMWASSER:  Q.  You testified here, you've

 4 offered opinions about how well the integration was

 5 managed, haven't you?

 6      A.  Yes.

 7      Q.  Does the fact that there was confusion for

 8 over a year about how one gets an adequate budget to

 9 the IT resources necessary to pay claims suggest to you

10 that the integration was not, at least in that respect,

11 well managed?

12      MR. KENT:  Assumes facts not in evidence.  The

13 witness said he didn't specifically recall the time

14 period.  Now it's over a year?

15      MR. STRUMWASSER:  He's put it at the end of 2007

16 and sometime in 2006.

17      THE COURT:  All right.

18      MR. KENT:  He wasn't sure.

19      THE COURT:  I'll allow it.  He wasn't sure.

20      MR. STRUMWASSER:  He wasn't sure whether it was

21 the beginning of 2006.

22      THE COURT:  All right.  I'll allow it.

23      MR. KENT:  So would you re-ask the question again

24 please.

25          (Record read)
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 1      MR. KENT:  It also misstates the record, assumes

 2 facts not in evidence, that there was any issue about

 3 budgeting that's tied to paying claims.  After 20

 4 months, all these budgeting questions --

 5      THE COURT:  Actually, it's 22.  I counted it.

 6      MR. KENT:  All right, 22 months, there still isn't

 7 a shred of evidence that has tied any kind of even

 8 alleged failure to maintain anything to do with RIMS to

 9 one single claim that didn't get paid correctly or

10 timely.  We are spinning our wheels.

11      THE COURT:  Can you read the question.

12          (Record read)

13      THE COURT:  All right.  Sustained.

14          You can rephrase.

15      MR. STRUMWASSER:  Sorry.  What was the basis?

16      THE COURT:  You jumped from maintaining the

17 platform to claims payment.

18      MR. STRUMWASSER:  To the resources necessary to

19 pay claims.

20      THE COURT:  You didn't say that.  I didn't hear

21 that in the question, so rephrase.

22      MR. STRUMWASSER:  Okay.

23      Q.  Does the fact that there was confusion for

24 over a year about how to get funds out of the budget to

25 fund the claims paying platforms suggest to you that,
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 1 at least in that respect, the integration was not well

 2 managed?

 3      A.  No.  And the reason is the conversations that

 4 we saw here were ancillary to the operations and the

 5 integration.

 6          Second of all, there's no indication to me

 7 that somebody having a conversation about it and

 8 getting the money is a failure.  So...

 9      Q.  So the phrase "there's no money" and the

10 phrase "where did it all go," you think that's a

11 conversation about it?

12      A.  Yes.  And I believe Ms. Berkel has stated in

13 her testimony that she didn't understand the process.

14 I can't account for why she did or didn't.  But the

15 fact is, she stated some of her statements were wrong.

16 And then she again stated she did get the money when

17 she needed it.

18          And one of my other takeaways in the budgeting

19 process here, it seems that they were using a good due

20 diligence process to say that, if people actually did

21 need the money, they had to go through a conversation,

22 prove it out, and then they got it if it was worthy.

23          So some of the e-mails and dialog I recall

24 seeing was just a more rigorous process to justify

25 money.
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 1          I didn't -- what I rated them on was, you

 2 know, they may have not gotten all their budgets

 3 accurately at the beginning.  But did they work through

 4 it and get the money as necessary?  And the answer was

 5 yes.

 6      Q.  You are aware, are you not, of complaints from

 7 United officers that RIMS had not received adequate

 8 maintenance since August of 2005?

 9      A.  I've seen that, but I saw it as not

10 necessarily supported.  I don't know how to say that

11 correctly.  But there was no evidence that that was

12 true according to my memory.

13          And I'd have to see the quote again, but I do

14 recall those conversations.

15      Q.  So it is your opinion that anybody who said

16 "RIMS has not been adequately maintained since August

17 2005" was wrong?

18      A.  I would have to see the specific quote to see

19 what we're talking about.

20      Q.  I want to know whether you think it is false,

21 whether you think it is false that RIMS has not been

22 adequately maintained since August 2005.

23      MR. KENT:  Asked and answered.  He already said he

24 thought it was incorrect, hadn't seen any evidence that

25 it had been inadequately maintained.
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 1      THE COURT:  Well, that he said he needs to see the

 2 quote in context.

 3          I'm going to sustain the objection.  Move on.

 4      MR. STRUMWASSER:  Q.  So back on Exhibit 342 that

 5 I just gave you, the presentation to the advisory

 6 council, back on Bates 8532, the penultimate bullet,

 7 "As a result, the legacy PacifiCare platform has not

 8 been adequately maintained over the last two-plus years

 9 to support ongoing operations, including regulatory

10 requirements."  Do you see that?

11      A.  I do.

12      Q.  Do you think that was wrong?

13      A.  On that specific statement, I don't know what

14 it's referring to, if it's referring to NICE, ILIAD or

15 RIMS.  But I saw no evidence on RIMS, when I looked at

16 RIMS directly, that that was true.

17      Q.  The first bullet on that page refers to

18 15 billion in premiums and over 12 billion in

19 healthcare costs.  Do you see that?

20      A.  Yes.

21      Q.  To get to that number, you have to include all

22 the claims platforms, don't you?

23      A.  I believe so.  I can't recall the exact

24 premium numbers.

25      Q.  So if this penultimate bullet is read as
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 1 referring to all of the claims platforms, do you

 2 believe it is wrong?

 3      MR. KENT:  Calls for speculation.  The witness has

 4 already answered the question about the maintenance in

 5 the context of RIMS.  Seems like we're wasting our

 6 time.

 7      THE COURT:  I'm going to sustain the objection.

 8 It doesn't say "platforms."  It says "platform." and

 9 now you're trying to get him to imagine something.  And

10 I think we're beyond something that even an expert can

11 do.

12      MR. STRUMWASSER:  That's fine, but it says

13 "platform" throughout, including the first bullet in

14 which he acknowledged that that had to refer to three

15 platforms.

16      THE COURT:  Well, so you're trying to get him to

17 do something that's -- he didn't write it.  He told you

18 what he thought of it.  I think you need to move on.

19      MR. STRUMWASSER:  Q.  Mr. McNabb, what kind of

20 quality assurance went into presentations to the

21 advisory council?

22      A.  I wouldn't have any ability to answer that

23 question.

24      Q.  How about in the ordinary course of the

25 insurance industry, as you're familiar with it?  When
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 1 materials like this, a presentation, is prepared for a

 2 tribunal of the level of the advisory council in this

 3 case, what kind of a quality assurance process is

 4 there?

 5      MR. KENT:  Objection, vague.  Irrelevant,

 6      THE COURT:  Overruled.

 7      THE WITNESS:  I would not have any -- you hope

 8 people are doing their best.  I can't answer from

 9 knowing what a quality assurance process -- you have to

10 rely that people know what they're doing.  But without

11 being in a specific situation, I can't answer that

12 question.

13      MR. STRUMWASSER:  Q.  Even looking at the numbers

14 you provided, the total spend for RIMS dropped from --

15 by approximately 30 percent from '05 to '06 from

16 6.5 million to 4.5 million, right?

17      A.  Yes.

18      Q.  In your opinion, is a 30 percent drop in

19 spending in one year significant?

20      MR. KENT:  Objection.  In the context of this

21 document?

22      MR. STRUMWASSER:  Yes.

23      MR. KENT:  For the record, it's Page 8 of

24 Mr. McNabb's report.

25      THE COURT:  Thank you.
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 1      THE WITNESS:  In this case, it was not significant

 2 because there were two events going on at that time.

 3 Number one, the first RIMS migration to 3.10.50 was

 4 ending in '05.  So that included some of those upgrade

 5 dollars.

 6          The second thing that was going on is the unit

 7 cost of the maintenance team was being recontracted,

 8 readjusted, so they ended up having a lower unit cost.

 9          So when you take those two events in in the

10 analysis, I felt like they were more reasonable from

11 the amount of effort that was being expended, the

12 necessary effort.

13      MR. STRUMWASSER:  Q.  What is the first RIMS

14 migration?

15      A.  There was an upgrade -- I should have said

16 "upgrade" -- to 3.10.50 was going on, which was a

17 pretty extensive upgrade, which I believe was over a

18 year in effort.

19      Q.  You are aware that the '05 budget was cut

20 after the acquisition was announced, correct?

21      A.  Yes, as you've stated and showed me.  But I

22 don't know what that means without any context of what

23 was cut.  I don't know what was cut.

24      Q.  One of the other things you don't know about

25 the difference -- about the trend in budgeting that you
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 1 comment on on Page 8, is you don't know what the '04 or

 2 '03 budgets were, right?

 3      MR. KENT:  Asked and answered.

 4      THE COURT:  He said he didn't know.

 5      MR. STRUMWASSER:  Okay.

 6      Q.  So Mr. McNabb, you think that you can draw a

 7 conclusion about the significance of the drop from 6.5

 8 to 4.5, notwithstanding the fact that there is evidence

 9 that the 6.5 represented a cut in itself and without

10 any knowledge of '04 or '03 budgets?

11      A.  Yes.  And these dollars appear reasonable to

12 me.

13      Q.  Did the 6.5 seem reasonable?

14      A.  Given there was an extensive upgrade going on

15 at the time, I would say yes.

16      Q.  Would a higher number have been reasonable?

17      A.  I don't know how to answer that question.

18      Q.  Well, you just said that they seem reasonable.

19 I gather that means you have a sense of what a

20 reasonable amount would have been to spend on these

21 functions in 2005.  I'm asking you whether it would

22 have been reasonable to spend more than 6.5 million on

23 these functions in 2005.

24      A.  I can't answer that without further

25 information.
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 1      Q.  But you can answer that 6.5 was adequate?

 2      A.  6.5 was my baseline.  So I looked at a

 3 baseline of 6.5 and looked at the adjustments

 4 thereafter and the activities that were happening in

 5 '06, '07 and '08.

 6          I also looked at my experience in managing

 7 similar platforms of this size.  I looked at what they

 8 did for unit cost renegotiations.  I looked at the

 9 events that were going on on RIMS with the product at

10 the time and the stability there.

11          I was perfectly -- feeling -- and I also

12 looked at the fact that they've got noncapitalized and

13 capitalized costs going on here, which the development

14 capitalized costs, just by accounting definition, says

15 there were some more than just basic maintenance spends

16 going on here.  So I felt it looked reasonable to me.

17      Q.  The development capitalized in 2005 was

18 probably the upgrade?

19      A.  I didn't go down to what was in that bucket,

20 but more than likely they were capitalizing upgrade

21 expense according to accounting rules.

22      Q.  By 2008, total spending on RIMS maintenance

23 was more than a million below the 2005 amount, right?

24      A.  Yes.

25      Q.  And this was at a period in which PacifiCare
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 1 was placing new demands on RIMS, correct?

 2      A.  If you're talking about '08, I'm not

 3 specifically aware of new demands.  And I'm also aware

 4 that they did another round of unit cost negotiations

 5 again on getting their maintenance costs down again.

 6      Q.  Through '06 and '07 and '08, they were placing

 7 new demands on RIMS, weren't they?

 8      MR. KENT:  Objection, vague.  New demands?  Are

 9 they running more business?

10      THE COURT:  Do you understand the question?

11      THE WITNESS:  No, I don't.

12      MR. STRUMWASSER:  Q.  They were making

13 modifications to RIMS?

14      A.  In -- yes.  In '06, they were again looking at

15 an upgrade, primarily due to HIPAA regulation

16 requirements.

17          As we've talked about, in '08, they have made

18 some infrastructure upgrades.  So those required

19 capital.  That is what I'm aware of.  If you want to

20 call that demands -- but those were activities that

21 were happening at the time.

22      Q.  And they also had to attend to the RIMS's side

23 of the handshake with EPDE, correct?

24      A.  I don't know how those activities were split

25 from a budget perspective.  But you know, that was
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 1 starting in '06.  It didn't -- it didn't concern me

 2 that what I saw with EPDE was any more than

 3 maintenance-type issues as part of ongoing operations.

 4      Q.  Would you also agree that, all other things

 5 being equal, as a system ages, maintenance costs go up?

 6      A.  No, I wouldn't agree with that.  Particular --

 7 if the platform is stable -- or the products are

 8 stable, the only things that you have to deal with when

 9 the application and the product is stable is anything

10 related to hardware or infrastructure software

11 that's -- requires modification just due to time.

12          But there wasn't any business, fundamental

13 business change, other than what we saw in HIPAA in '06

14 that required upgrades.

15      Q.  Do you recall complaints from the business

16 side that RIMS wasn't stable?

17      A.  The e-mails or the conversations I looked at

18 appeared to me as normal operating issues that had

19 really nothing to do with the ability of the

20 application to be upgraded or not.  It could have been

21 inherent issues within RIMS that had been there since

22 the beginning of time.  There was no indication to me

23 that upgrading would resolve the issues I read about.

24      Q.  That's a yes?

25      A.  Would you restate the question again?
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 1          (Record read)

 2      THE WITNESS:  Yes.

 3      MR. STRUMWASSER:  Q.  You say that United has an

 4 established record of consolidating claims platforms

 5 acquired through mergers, right?

 6      A.  Yes.

 7      Q.  Are you talking about platform migrations in

 8 which they moved claims that were being processed on

 9 the acquired entity's platform to a United platform?

10      A.  I'm talking about more broadly the whole

11 universe, platforms that they left stand-alone as well

12 as the platforms that they migrated that they had

13 experience from the last 15 years of other corporate

14 integrations.

15      Q.  Can you give the Judge an example of any

16 platform migration United had successfully executed

17 before 2006 in which the claims paying function on the

18 acquired entity's platform was migrated to a United

19 platform?

20      A.  Not off the top of my head.  I did look at

21 integrations, historical view of their integrations,

22 but I can't recall specifics at this time.

23      Q.  Do you recall Ms. Berkel writing, "Prior UHC

24 acquisitions had not been integrated or migrated"?

25      A.  Yes, I do remember that, and I believe she was
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 1 specifically talking about HMO, which is a different

 2 animal from the complexities of how to migrate HMO

 3 business.

 4      Q.  Wait a second.  She said prior UHC

 5 acquisitions had not been migrated -- had not been

 6 integrated or migrated, right?

 7      MR. KENT:  Objection, argumentative.  The witness

 8 has answered the question, and now we're going to --

 9      THE COURT:  It was argumentative.  You can

10 rephrase.

11      MR. STRUMWASSER:  Q.  She wrote, "Prior UHC

12 acquisitions had not been integrated or migrated,"

13 correct?

14      A.  She did.  But my memory, without seeing the

15 context, again, was she was referring to MAMSI and the

16 complexities that they had gotten into with the MAMSI

17 acquisition.  And I thought her point was that they had

18 made an assumption, and early on that NICE was going to

19 be migrated and they were dealing with the complexities

20 of that.  And she was referring to other HMO migrations

21 which had not gone or were still outstanding, I should

22 say.

23      Q.  Do you have your copy of 5265 up there?

24          Does your Honor need a copy?

25      THE COURT:  Got it.
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 1      MR. STRUMWASSER:  Q.  Page 1939, please.  First

 2 heading, "Due Diligence Gaps Impacted the Going In

 3 Position."  Do you see that?

 4      A.  Yes.

 5      Q.  First bullet refers to, "...operational

 6 infrastructure was combined for commercial and

 7 Medicare."  Do you see that?

 8      A.  I do.

 9      Q.  You would agree that that refers to both PPO

10 and HMO, right?

11      A.  Yes.  And I believe it was regarding their

12 organization structure.

13      Q.  Second bullet, "California HMO product

14 complexities are greater than MAMSI complexities which

15 could not be administered in existing UHG systems,"

16 right?

17      A.  Correct.

18      Q.  That bullet is clearly about HMO right?

19      A.  Yes.

20      Q.  Third bullet, "Prior UHC acquisitions had not

21 been integrated or migrated."  Do you see any

22 distinction between PPO and HMO there?

23      MR. KENT:  Objection, irrelevant.  The witness has

24 already responded to the question about what he

25 understood Ms. Berkel is getting at in these
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 1 statements.  It's not going to help to have him

 2 reinterpret or restate what he's already said.

 3      THE COURT:  Overruled.  He said he needed to see

 4 it in context.  Here it is.

 5          You can answer.

 6      THE WITNESS:  Let me read the bullet in more

 7 detail.

 8          Okay.

 9      THE COURT:  Is there a question pending?

10      THE WITNESS:  Could you restate the question if

11 there's one pending?

12      MR. STRUMWASSER:  Q.  This bullet, the first

13 sentence of the bullet, "Prior UHC acquisitions had not

14 been integrated or migrated," that has no specific

15 reference to either HMO or PPO, does it?

16      A.  No, that does not.

17      Q.  And you are unaware of any UHC acquisition

18 that did in fact integrate or migrate a PPO, correct?

19      A.  I at one time looked at the list of all the

20 integrations over the last 15 years.  I just can't

21 recall -- I'm not saying that everything migrated in

22 PPO.  But I know PPO did migrate for some companies.

23      Q.  What list was that?

24      A.  I do not recall.  But there was -- I did

25 review and ask questions about prior acquisitions.



21492

 1      Q.  Did that list have any PPOs on it?

 2      A.  I recall it did.  I can't recall specifics,

 3 but --

 4      Q.  Did it have any HMOs on it?

 5      A.  Yes, MAMSI being one of them.

 6      Q.  Okay.  So to the extent that Ms. Berkel is

 7 saying that, as you have testified here, that there had

 8 never been an integration or migration of an HMO, that

 9 list must then be read not to say that these were a

10 list of successful integrations or migrations, right?

11      A.  Is your question referring to the list I just

12 said?

13      Q.  Yes.

14      A.  I can't answer that question.  I looked at a

15 list that said these were the companies, this is what

16 happened to them.  So I'm not making a statement of --

17 it's more of a binary, it either did or it didn't.

18          I think the bullet point right here is a very

19 broad sweeping statement, that she's complaining that

20 the two-year time frame was overly aggressive, and

21 she's really talking about HMO is what I believe here

22 still.

23      Q.  But just on this question of the list, I asked

24 you, "Can you name any PPO that was integrated or

25 migrated?"
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 1          You said, "I saw a list and it had some PPOs

 2 on it," the implication being therefore there were some

 3 that were successfully migrated or integrated.

 4      A.  I believe that was my memory, yes.

 5      Q.  But you also testified that same list also had

 6 some HMOs on it right?

 7      A.  Yes.

 8      Q.  So to the extent that the list said that were

 9 HMOs that were integrated or migrated, either the list

10 was wrong or Ms. Berkel's statement was wrong at least

11 as to HMOs, right?

12      MR. KENT:  Objection, assumes facts not in

13 evidence.  The witness already answered this question

14 that there was a list that had some platforms that were

15 migrated, some that were not.  It was just all -- it

16 was a number of acquisitions.

17      MR. STRUMWASSER:  That misstates his witness'

18 testimony.

19      MR. KENT:  That's exactly what he testified to.

20      THE COURT:  All right, gentlemen.

21          I guess it's a reasonable question to try and

22 figure out how his statement can be true and this

23 statement be true as well.

24      MR. KENT:  He said, "I looked at" --

25      THE COURT:  He said he looked at his list of
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 1 approximately 15 prior acquisitions.

 2      THE WITNESS:  15 years.

 3      THE COURT:  Pardon?

 4      THE WITNESS:  Years, 15 years of their

 5 acquisitions.

 6      THE COURT:  Excuse me -- 15 years of their

 7 acquisitions and that some were HMO and some were PPO

 8 and that they were migrated.

 9          And this says, "Prior UHC acquisitions had not

10 been integrated or migrated."

11      MR. KENT:  He actually said that there was a list

12 of 15 years' worth of acquisitions and what happened to

13 them, some had been migrated, some had not.

14      THE COURT:  Okay.  So it seems in conflict with

15 this statement.  Does he have an explanation for that?

16 If he doesn't, that's fine.

17      THE WITNESS:  I'm totally missing the issue where

18 I'm in conflict.  So I need help on that.

19      THE COURT:  All right.  This bullet says, "Prior

20 UHC acquisitions had not been integrated or migrated."

21      THE WITNESS:  And I do not agree with that across

22 the board.  And I do -- even though I'm not 100 percent

23 sure that that made sense to me if you're talking only

24 HMO.  But otherwise, I don't agree with that statement

25 based on what I looked at.
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 1      THE COURT:  Okay.

 2      MR. STRUMWASSER:  Q.  So this whole third bullet

 3 and its sub-bullets, you say that it's broad, but the

 4 entirety of the bullet and its sub-bullets do not apply

 5 to PPO?

 6      A.  In my due diligence and what I believe

 7 Ms. Berkel testified later on was there was never any

 8 doubt, since United is a big PPO company, that there

 9 was an issue with PLHIC PPO here.

10      Q.  Do you agree, Mr. McNabb, that the statement,

11 "Lofty goals that PHS will be migrated in 2007" does in

12 fact apply to PPO?

13      A.  In my understanding, she's making a broad

14 sweeping statement.  I think she later stated, even

15 though I can't recall where in the testimony, that she

16 was really talking about NICE and HMO.

17      Q.  That wasn't my question.

18      A.  So I do not agree with it referring to RIMS.

19      Q.  So you do not agree that -- outside of

20 Ms. Berkel's intent for the moment, you do not agree

21 that "Lofty goals that PHS will be migrated in 2007" is

22 a statement that can be made applicable to PLHIC PPO?

23      MR. KENT:  Objection, argumentative.  It's also

24 irrelevant.  The words are what the words are.  The

25 witness has said what he thinks Ms. Berkel had in her
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 1 mind.  Ms. Berkel was asked about this and said what

 2 she had in her mind.

 3      THE COURT:  He said notwithstanding what she said.

 4          Could you read the question again.

 5          (Record read)

 6      THE COURT:  I'm going to the sustain the

 7 objection.  I don't understand the question.

 8      MR. STRUMWASSER:  Q.  Do you agree that lofty

 9 goals were stated that PLHIC PPO would be migrated in

10 2007 to United?

11      MR. KENT:  Objection, vague as to time.

12      THE COURT:  At the time of the integration?

13      MR. STRUMWASSER:  Yes.

14      Q.  At the time of the acquisition.

15      THE COURT:  Acquisition.

16      THE WITNESS:  No.  I think at the time of the

17 acquisition and the knowledge they held it was a

18 reasonable statement.

19      MR. STRUMWASSER:  Q.  So you do agree that a goal

20 was stated that PHS -- excuse me -- that PLHIC would be

21 migrated in 2007 to the United technology?

22      A.  Yes, I agree that was the pre-merger goal.

23      Q.  And you do agree that that didn't happen,

24 right?

25      A.  I do agree.
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 1      Q.  And -- but you do not believe that that was a

 2 lofty goal?

 3      A.  No, I wouldn't, given the knowledge they had

 4 in 2005 and the assumptions around that recommendation.

 5      Q.  Turn to Page 1942 in the same document, 5265.

 6          The penultimate row, January '06, "Integration

 7 Planning Meetings," in the third column under

 8 "Outcome."  "'We integrate well,'" that's internal

 9 quotes.  Then it says "Lofty goals."  Do you see that?

10      A.  Yes.

11      Q.  And the third bullet under "Lofty goals" is

12 "Migrate platforms off RIMS by April 1, 2007."

13          And the fourth goal is, "Migrate off NICE and

14 ILIAD by July 1, 2007 - Hemsley."  Do you see that?

15      A.  Yes.

16      Q.  Do you agree that this indicates that the

17 author of this document thought that there was a lofty

18 goal of migrating off of RIMS by April 1, 2007?

19      A.  Well, that is the words here, but I believe

20 she testified or said otherwise.

21      Q.  And you credit that testimony that the words

22 "lofty goal" on 1942 have a different meaning than the

23 "lofty goals" on 1939?

24      MR. KENT:  Objection, no foundation.

25      THE COURT:  Sustained.



21498

 1      MR. STRUMWASSER:  Q.  You credit the testimony

 2 that "lofty goals" on 1939 did not apply to PPO, right?

 3      MR. KENT:  Objection, no foundation.

 4      THE COURT:  Overruled.

 5      THE WITNESS:  I -- no.  I'm going with

 6 Ms. Berkel's testimony that, you know, that that is --

 7 she may have been talking about it at the beginning,

 8 but this is in '07.  The decision had been made in '06

 9 not to migrate.

10          So I don't even -- I can't recall all of her

11 testimony, but there's a disconnect here with what I

12 believe she stated later.  So I can't connect the dots.

13 I know what the words say here, but I'm going with what

14 she testified later.

15      MR. STRUMWASSER:  I think there's substantial

16 agreement with that answer.

17          On Page 4 of your report, Exhibit 5615 at the

18 top, the fourth line down, you say that, "By mid 2006,

19 a decision was made to retain the NICE platform, sunset

20 RIMS, and migrate the PLHIC PPO membership to

21 comparable fully insured PPO products adjudicated on

22 the UNET platform," right?

23      MR. KENT:  I'm sorry.  Where are you?

24      MR. STRUMWASSER:  Page 4, fourth line down.

25      THE WITNESS:  Yes.



21499

 1      MR. STRUMWASSER:  Q.  So Mr. McNabb, you

 2 previously testified that the ops and technology

 3 committee had made the decision in May 2006 to sunset

 4 RIMS and migrate the membership.  Do you recall that?

 5      MR. KENT:  Objection, I don't think that that --

 6 that misstates the prior testimony.

 7      THE COURT:  I don't know.

 8          Read the question back.

 9          (Record read)

10      MR. KENT:  I think it was a little bit later, that

11 recommendation of Jason Greenberg.

12      MR. STRUMWASSER:  I have the transcript.  Do you

13 want to do that?

14      THE COURT:  Sure.

15      MR. STRUMWASSER:  Let me hand the witness a copy

16 of an excerpt of Volume 175 of the reporter's

17 transcript consisting of Pages 20263 to 66.

18      THE COURT:  Can you point out where the date is?

19      MR. STRUMWASSER:  Sure.  Just to be clear, in the

20 report he says "mid 2006."  And in -- on 20265, at

21 Lines 6 to 8, he says that the decision to sunset

22 RIMS was made at the ops-technical level.  Excuse me.

23 And then mid to fall '06.

24      THE COURT:  All right.

25      THE WITNESS:  That is my recollection, August --
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 1      MR. KENT:  Wait a minute.  The question is mid to

 2 fall.

 3      THE COURT:  "As I recall, '06."

 4      MR. KENT:  Yeah.

 5      THE COURT:  '06.  All right.

 6      MR. STRUMWASSER:  Q.  And it was the ops and

 7 technology committee, Mr. McNabb, that made the

 8 decision to retain NICE in mid '06?

 9      A.  No.  No, we're talking about RIMS, I believe.

10 Or is the question NICE?

11      Q.  Your statement is that, on Page 4, "By mid

12 '06, a decision was made to retain the NICE platform,

13 sunset RIMS, and migrate the PLHIC PPO membership."

14      A.  I don't see -- I'm not seeing it.  But if I

15 said "NICE," the NICE decision was not made until

16 January of '07, I believe.

17      Q.  So let's just get our navigation straight,

18 Page 4, the fourth line down from the top, "By mid

19 2006, a decision was made to retain the NICE platform,

20 sunset RIMS," and so on.  Do you see that?  You see

21 that, right?

22      THE COURT:  No, no, no.  On your report.

23      THE WITNESS:  Oh, I'm sorry.

24      THE COURT:  That's okay.  It was a little confused

25 there.
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 1      THE WITNESS:  Got it.  Yes.

 2      MR. STRUMWASSER:  Q.  Fourth line down, sentence

 3 begins, "By mid 2006, a decision was made to retain

 4 NICE," and so on.

 5      A.  At the time.  I believe now the information

 6 was, at least to the advisory council, it was made in

 7 December -- or January 2007 for NICE.

 8          In RIMS the decision was made for

 9 September '06.

10      Q.  Did you see any documents reflecting those

11 decisions?

12      A.  Yes, I did.

13      Q.  And those decisions were made initially by the

14 ops and technology committee and then went up to the

15 advisory council?

16      A.  What I saw was Jason Greenberg's

17 recommendations that were delivered to the advisory

18 council.

19      Q.  What about with respect to NICE?  What did you

20 see with respect to NICE?

21      A.  I may have looked at the advisory council

22 presentation.  I can't recall specifically.  I was more

23 focused on RIMS at the time.

24      MR. STRUMWASSER:  If you want, this is a good

25 time.
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 1      THE COURT:  Sure.

 2          (Recess taken)

 3      THE COURT:  All right.  We'll go back on the

 4 record.

 5      MR. STRUMWASSER:  Q.  Mr. McNabb, at the top of

 6 Page 5 of your report, you say that the type of claims

 7 platform availability metrics tracked for RIMS and

 8 described by Divina Way is commonly known in the

 9 industry as service availability metrics and are quite

10 useful and appropriate.  Do you recall that?

11      A.  Yes, I do.

12      Q.  You testified that United used a service

13 availability metric for RIMS, correct?

14      A.  Yes.

15      Q.  And you said that that metric more -- was a

16 more granular definition of what the application is

17 doing, what services it is performing, and in case of

18 an issue, you would then score the actual impact on the

19 service definition and its impact on the total system,

20 right?

21      A.  Yes.

22      Q.  Did you review Ms. Way's testimony regarding

23 RIMS availability in this case?

24      A.  Yes, I did.

25      Q.  Do you recall she testified on a day-to-day
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 1 basis she used system availability as the equivalent of

 2 service level?

 3      MR. KENT:  Objection, vague.

 4      THE COURT:  I don't remember.

 5      MR. STRUMWASSER:  I have it.

 6      THE COURT:  Okay.

 7      MR. STRUMWASSER:  Giving the witness a copy of an

 8 excerpt of Volume 119, Pages 14217 through 14222.

 9          And Mr. McNabb, the part I want to ask you

10 about starts at the bottom of 14218, Line 23.

11      THE WITNESS:  Okay.  Thank you.

12      MR. STRUMWASSER:  Q.  So you agree that Ms. Way

13 testified that, as she understood the term, "system

14 availability" is basically the same thing as service

15 level, right?

16      A.  That's what she says.

17      Q.  Let me show you a copy of 5466 in evidence.

18          You've seen Exhibit 5466?

19      A.  Yes, I have.

20      Q.  Now, you recall seeing that Ms. Way testified

21 that the ADTM column on 5466 was the number of minutes

22 that the system was down that month?

23      A.  Yes.  That's what she said.

24      Q.  And one more exhibit, 1056 in evidence.

25          You've seen 1056 before?
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 1      A.  Yes, I have.

 2      Q.  If we look at 1056, we see that it shows RIMS

 3 to have been unable to pay claims for two hours and 45

 4 minutes on January 23, 2008, correct?

 5      A.  That's what it says, yes.

 6      Q.  And if we look at Exhibit 5466, the metrics,

 7 second page, the entries for January of 2008 show zero

 8 minutes downtime, right?

 9      A.  Yes.

10      Q.  And you rely upon these service availability

11 metrics to conclude that the RIMS platform has been

12 quite stable and reliable post merger, correct?

13      A.  Yes, that's correct.

14      Q.  Is there anything else you relied upon other

15 than these figures to opine that RIMS had been quite

16 stable and reliable post merger?

17      A.  Well, I relied on -- I conducted some

18 interviews with the help desk regarding these reporting

19 metrics and how they were calculated.

20      Q.  Did you conduct any interviews with anybody on

21 the business side regarding the stability and

22 reliability of RIMS post merger?

23      A.  Other than what I read in testimony and I saw

24 in e-mails, no.

25      Q.  Did you review any internal PacifiCare
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 1 memoranda or e-mails assessing the stability or

 2 reliability of RIMS?

 3      A.  I don't recall assessing the reliability of

 4 RIMS, but I reviewed a lot of e-mails.

 5      MR. STRUMWASSER:  Let me show the witness a copy

 6 of 1049 in evidence, your Honor.

 7      Q.  Mr. McNabb, had you seen 1049 prior to filing

 8 your report in this case?

 9      A.  I believe I have.

10      Q.  Take a look at the second page, 5224, bottom

11 just -- the lowest full e-mail from Ms. Vonderhaar on

12 September 13, 2007.  Do you see that?

13      A.  Yes.

14      Q.  To Mr. Dufek.  You know Mr. Dufek is on the IT

15 side?

16      A.  Yes.

17      Q.  And you know Ms. Vonderhaar is the VP for

18 claims?

19      A.  Yes.

20      Q.  And she writes to him, "Bob, this is our third

21 RIMS event" -- by the way, the topic, the subject of

22 the e-mail is "RIMS Directory 11 unavailable-Update."

23          "Bob, this is our third RIMS event within the

24 past three weeks.  I am concerned about the stability

25 of this platform."  Do you see that?



21506

 1      A.  Yes, I do.

 2      Q.  Mr. Dufek writes to Ms. Vonderhaar saying he's

 3 asked Ms. Way to put together a plan for stabilization

 4 for the major PHS applications.  Do you see that?

 5      A.  I do.

 6      Q.  Mr. Dufek writes to Ms. Way, saying, "This is

 7 a never ending story on many, many apps."  Do you see

 8 that?

 9      A.  No, I don't specifically see --

10      Q.  At the very bottom of the first page, 5223.

11      A.  Yes.

12      Q.  Then above that, in reply, Ms. Way says, "It

13 has definitely become a problem."  Do you see that?

14      A.  Yes.

15      Q.  Ms. Way then writes to him four minutes later

16 and says, "Today's RIMS issue was the Cognizant team."

17 You know who they were, right?

18      A.  Yes.

19      Q.  Who were they?

20      A.  They were the support group at this time for

21 the surround programs around RIMS.

22      Q.  And then Mr. Dufek writes to David Hamilton at

23 Cognizant and says, "...the business is killing us

24 about the instability of these PHS" platforms.  Do you

25 see that?
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 1      A.  Where is that again, please?

 2      Q.  The very top e-mail.

 3      A.  Okay.  Yes, I see that.

 4      Q.  And you were aware of all these statements

 5 when you filed your report, right?

 6      A.  Yes, I was.  This -- these, to be frank, are

 7 not necessarily application issues.  These seem to be

 8 operations issues which I consider a normal but

 9 unfortunate event of operating a system.

10          They referred to refreshing the wrong back-up

11 tapes.  They've talked about blowing the file size

12 here.

13          So I just want to be clear, what they do

14 reference here is operations, not applications of RIMS.

15      Q.  Right.  Specifically it's operation of the

16 RIMS application, right?

17      A.  That's right.

18      Q.  On direct examination, Mr. Kent asked you to

19 give an example of how elaborate it would be to upgrade

20 RIMS to give RIMS a direct connection to NDB.  Do you

21 remember that?

22      A.  Yes.

23      Q.  And you gave as an example your experience

24 with FEP, right?

25      A.  Yes.
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 1      Q.  FEP is the Federal Employee Program?

 2      A.  Yes.

 3      Q.  And the program that you are referring to is

 4 the one you alluded to on Page 1 of your report and

 5 describe as "a total IT rebuild of the Federal

 6 Employees Program health operations," right?

 7      A.  Yes.

 8      Q.  Now -- and you said that that wound up costing

 9 over $200 million and was a six-year project, right?

10      A.  I don't recall saying "200 million."  I may

11 have as a range.  The amount was never fully disclosed

12 to me it.  It was considered private.  But I know for a

13 fact it was somewhere in that category, and I believe

14 the time frame was five years.

15      Q.  I'm going to read you -- and if you -- I might

16 as well just show you the testimony.

17      A.  If I had said it, it would have been an

18 estimate or an approximation.

19      Q.  In the interest of time, let me just read you

20 what I have and you can ask for the full thing.

21                             "In my experience" --

22          And I'm at 19822, Mr. Kent.

23      MR. KENT:  Why don't you -- if you're going to --

24 just show the witness, then we'll have...

25      MR. STRUMWASSER:  Sure.



21509

 1      MR. KENT:  Thank you.

 2      MR. STRUMWASSER:  Q.  And the quotation that I'm

 3 interested in is on 19822, Lines 18 to 24.

 4      A.  Okay.

 5      Q.  You see that you said it "was a six-year

 6 project with a cost north of $200 million," right?

 7      A.  I did say that.  I still -- we need to make

 8 sure you understand that was an approximation of cost.

 9      Q.  And may I take it from that answer that you

10 think giving RIMS a direct connection to NDB would cost

11 over a fifth of a billion dollars and take six years?

12      A.  To specifically answer your question, I can

13 tell you it is a very large effort.  And the -- the

14 fact that they had -- over half of the total programs

15 were custom programs designed by PacifiCare, the other

16 half would have been within the TriZetto domain, it

17 wouldn't surprise me.  Changing out architectures, it

18 could be that extensive.

19          If you want to look at pure comparison, an

20 architecture transformation could take that long.

21      Q.  So it could take six years to give RIMS direct

22 access to NDB?

23      A.  You have to -- yes.  You have to include in

24 that analysis that you can't just change one program's

25 files call structure.  You have to look at the -- how
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 1 the system's intertwined in itself.  As an example, in

 2 a flat-file system, you lock the whole record down to

 3 do a query.

 4          In a very highly intertwined system, you have

 5 to look at all those connection points to see, if you

 6 changed one file handling technology, how many other

 7 programs does it impact.

 8          In most cases, at this point in the system

 9 where it's highly interactive with many files, you're

10 talking about a complete swap-out of a technical

11 architecture.

12      Q.  So it is in fact your belief that it could

13 reasonably take six years to achieve NDB direct access

14 for RIMS?

15      A.  I think I can fairly say it could be; not

16 necessarily.  I would have to do that level of due

17 diligence.  But at the level of review I did make here,

18 it is certainly not a simple process.

19      Q.  And is it your testimony that -- is it your

20 opinion that it could take a reasonable program to give

21 RIMS direct access to NDB over $200 million?

22      A.  No, I'm not willing to say that 200 million

23 would be the cost of doing that for RIMS.

24      Q.  Have you ever seen it cost over 200 million,

25 let's say, to implement a claims handling platform from
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 1 scratch?

 2      A.  Can you describe what you mean by "scratch"?

 3      Q.  Yes.  Company -- yes, a company has a system.

 4 They decide, "We don't like it anymore.  We're going to

 5 buy a new system from a new vendor."  Does it really

 6 take them six years to get going?

 7      A.  In my history, yes.

 8      Q.  So for six years, they can't be paying claims?

 9 Not talking about enhancing after they get going.  To

10 turn the system on, six years?

11      A.  To migrate all books of business over in a

12 typical client or insurance environment that I'm used

13 to working in, yes.  And I can tell you that you'd be

14 lucky to get through it with $200 million.

15          The last one I touched or had seen -- I

16 actually did a market study on this in '07 and '08.

17 And the average company, number one, was

18 underestimating the conversion expense.  And if you

19 looked at the actual results -- I'll take one directly

20 was Blue Cross Blue Shield of Michigan had gone up to

21 $600 million to implement TriZetto for their book of

22 business.

23      Q.  Just to -- claims platform?

24      A.  Just TriZetto, for their book of business.

25 They got into it, and it was so out of control and
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 1 costly that they decided to change that decision.

 2      Q.  Was that a prudently managed transition in

 3 your view?

 4      A.  They never finished it, so I couldn't answer

 5 that question.  But it was not prudent -- it wasn't a

 6 prudent strategy, in my opinion, to spend $600 million.

 7      Q.  So if you had been sitting in the board room

 8 at United in late 2005, and somebody said, "We're going

 9 to take this PPO business on RIMS and migrate it to

10 UNET," how much time would you say -- have said it

11 would take?

12      MR. KENT:  Calls for speculation, incomplete

13 hypothetical.  How much information does he have?

14      THE COURT:  I'm going to sustain the objection.

15 Overbroad.

16      MR. STRUMWASSER:  Well --

17      THE COURT:  Hindsight?  What do you want?  What

18 did he know at the time?  What didn't he know at the

19 time?  It seems --

20      MR. STRUMWASSER:  Q.  If you had had the amount of

21 information that the people who made the going in

22 position with regard to RIMS had, how much time would

23 you have estimated it was going to take to go from RIMS

24 to UNET?

25      MR. KENT:  So this is before the merger closes?
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 1      MR. STRUMWASSER:  Yep.

 2      THE COURT:  If you know or have an opinion.

 3      THE WITNESS:  My opinion is the -- based on the

 4 knowledge that they had, I did say it appeared a

 5 reasonable assumption to me.

 6          That assumption was based on the fact that

 7 UNET was a very rich PPO processing -- claims

 8 processing engine.  So at the time, for what they

 9 knew -- and the fact that, if they'd said 12 months, I

10 would not have been comfortable with that because

11 there's multiple cycles of things you have to deal

12 with.

13          But ultimately I would have wanted to validate

14 the, you know, number of products being migrated.  And

15 frankly, my personal opinion is, if you're doing it to

16 a rich engine or a rich environment, it's just a matter

17 of effort within a 24-month period.  I can make that

18 work.

19      MR. STRUMWASSER:  Q.  Was the TriZetto product to

20 which Blue Cross of Michigan was migrating a rich

21 product?

22      A.  Not as rich as UNET, no.

23      Q.  UNET employs relational -- a relational

24 database?

25      A.  Yes.  I don't know if 100 percent of it is
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 1 relational, but I know aspects of it are relational.

 2      Q.  And NDB is a relational database, right?

 3      A.  That's right.

 4      Q.  And so RIMS to UNET and NDB, you would have

 5 known in December of '05, involved taking a flat-file

 6 system with hundreds of modules, some of them custom,

 7 some of them belonging to the vendor, and transferring

 8 that to a relational database, right?

 9      A.  Yes.  But that's not where the complexity is.

10 The complexity on transferring business is really in

11 the product design and how you're selling the product.

12          Going from a flat-file to a relational

13 database from a conversion standpoint wouldn't overly

14 bother me at that point.  I'm really talking about the

15 richness of a system to handle product complexities,

16 eligibility complexities, contracting complexities

17 that's in all those permutations.

18      Q.  Isn't it a fact that actually, when they tried

19 to go to UNET, they found that UNET did not have the

20 capacity to accommodate the kinds of contracts that

21 PacifiCare had?

22      A.  I don't recall specifically.  If some of the

23 information I read talked about some peculiarities

24 within California, I don't recall if that was talking

25 about RIMS.
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 1          What I understood, there was more -- actually,

 2 maybe Jason did state some of that.  I was more

 3 concerned about undocumented business rules within

 4 RIMS.  And that's what I was focused on.  It was the

 5 embedded logic that no one had knowledge of and how

 6 that would surprise them in the end.

 7      Q.  What undocumented business rules are you

 8 talking about with respect to RIMS?

 9      A.  Unfortunately, the industry is plagued with

10 what I call rules, undocumented business rules, that

11 there's no knowledge, human knowledge, or they've been

12 embedded in code in the system that nobody really knows

13 about.

14          When you do a conversion, you have to go

15 through great amount of effort and energy to try and

16 filter those out of the system's code.  And the fact

17 that not only was there TriZetto edits embedded in

18 TriZetto, it was unclear to me what people knew about

19 the surround programs.

20      Q.  You mean the custom programs?

21      A.  Yes, yes.  It has been 100 percent of my

22 experience that they're out there.  And it can -- you

23 can trip on it if you don't consciously attack it.

24      Q.  So sitting in the board room in December of

25 2005, you would have known that they were going to
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 1 encounter undocumented business rules in the conversion

 2 of RIMS, right?

 3      MR. KENT:  Objection, vague, overbroad.

 4      THE COURT:  I'll allow it if you have an opinion.

 5      THE WITNESS:  I can't answer for what the

 6 boardroom knew.  I would know that.

 7      MR. STRUMWASSER:  Q.  I wasn't asking you what the

 8 boardroom knew or those who sat in the boardroom.  My

 9 question was you would have known?

10      A.  Yes, I would have known.  And the secret to

11 that is to attack it on day one and to use the

12 appropriate tools to attack it with.

13      Q.  Did you see them attack on day one, the

14 undocumented business rules involving RIMS?

15      A.  No.  But I -- what I did see them say, and I

16 agree with this 100 percent, and I don't know if I said

17 it in my original direct, I believe.

18          I don't know why more people don't do this.

19 If they can offer a similar product on the target

20 platform, why would you ever go through the cost and

21 expense of conversion and the risk of tripping?  I

22 thought that's what I declared as a very smart

23 solution.  I wish more of my past clients had taken

24 that approach.

25      Q.  And you would have been in a position to



21517

 1 recommend -- the Jason Greenberg recommendation that he

 2 made at the end of '06, you would have known that that

 3 was the right way to proceed in January of '06,

 4 wouldn't you?

 5      MR. KENT:  Objection, vague, calls for

 6 speculation.

 7      THE COURT:  I'll allow it.

 8      THE WITNESS:  No, I wouldn't necessarily out of

 9 the gate know that.  I would want to do more due

10 diligence at that point -- for two reasons.

11          You would really want to understand if you

12 could offer similar products and do a gap assessment

13 between what RIMS was offering and what UNET could

14 offer and assess the difference in the gap.

15          And I believe that's what he did, and I agree

16 with that.  But you don't know that pre-merger.  And

17 again, remember, pre-merger your information and

18 information exchange is quite limited.

19      Q.  So on day one, after the merger closed, did

20 they conduct that inquiry to determine whether they

21 could sell the product on the United platform?

22      A.  They may have just with their UHIC

23 discussions.  But I don't know how it evolved, exactly

24 how it evolved.

25      Q.  Isn't it true that they did that analysis
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 1 pursuant to Mr. Greenberg's memo in the fall of 2006?

 2      A.  I don't really know how things transpired

 3 before Jason.

 4      Q.  You saw no evidence of any analysis of

 5 migrating the business to UHIC in the first six months

 6 of 2006, did you?

 7      A.  You know, I don't recall that.  I also don't

 8 want to lose sight that we had product -- I mean, part

 9 of the complication here, let's not lose sight of, you

10 had POS, you had dual option, you had a lot of other

11 related things going on here at the time.

12          And I don't know how big of an effort that was

13 to include the whole scope of that right out of the

14 gate.  But all of that would have had to be included in

15 the analysis.

16      Q.  When you said in response to my question, "You

17 know, I don't recall that," I took that as yes, you

18 don't recall seeing any analysis of the migrating the

19 business to UHIC in the first six months of 2006.  Am I

20 understanding you correctly?

21      A.  I don't recall specifically that statement.  I

22 looked at a lot of disparate subjects going on at the

23 time, you know, like offering a UHIC product.  I don't

24 know how they all intertwined with each other, so I

25 don't recall specifically your question.
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 1      Q.  I really need a yes or no answer to this.

 2          Did you or did you not see in the first six --

 3 documents dated in the first six months of 2006 that

 4 reflected an analysis at that time of the feasibility

 5 of migrating the PLHIC PPO business to UHIC?

 6      MR. KENT:  Argumentative.  Asked and answered.

 7      THE COURT:  I'll allow it.

 8      THE WITNESS:  No, I don't recall specifically

 9 that.  However, I looked at a lot of different

10 documents dealing with similar subjects.

11      MR. STRUMWASSER:  Q.  You say that PacifiCare

12 considered and rejected the upgrade to 3.20 or 3.30 in

13 RIMS in 2004 and 2005, correct?

14      A.  Yes.

15      Q.  And then rejected -- considered and rejected

16 them again in 2006?

17      A.  Yes.

18      Q.  And you say that the company determined that

19 there was not sufficient business need to undertake the

20 upgrade, right?

21      A.  Yes.

22      Q.  When in 2004 did the company consider and

23 reject the upgrades?

24      MR. KENT:  I think he said -- he either said 2005

25 or 2004 to '5, so misstates the testimony.



21520

 1      MR. STRUMWASSER:  Okay.  I'll ask for

 2 clarification.

 3      Q.  Do you know whether the company considered and

 4 rejected the upgrade to 3.2 or 3.30 in '04 or '05 or

 5 both?

 6      A.  I don't recall specific to the year.  It was

 7 '04 or '05, I don't recall.

 8      Q.  With respect to that decision and that

 9 vintage, what documents did you see reflecting the

10 analysis that led to the conclusion not to upgrade?

11      A.  It may have been just testimony.  I don't

12 recall specifically.

13      MR. STRUMWASSER:  I'm going to show the witness

14 copies of 5481 and 5482 in evidence.

15      Q.  So have you ever seen 5481 and 5482 before?

16      A.  I have seen 5482.  I don't recall if I've seen

17 5481.

18      Q.  Okay.  They're both documents from June of

19 '05, right?

20      A.  Mm-hmm.

21      THE COURT:  "Yes"?

22      THE WITNESS:  Yes.

23      MR. STRUMWASSER:  Q.  And they evaluate or

24 memorialize the analysis of the decision whether to

25 upgrade RIMS, right?
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 1      A.  Yes, they are talking about the costs and the

 2 options.

 3      Q.  Right.  So we have the options laid out,

 4 numbered.  We have costs in both upgrade and

 5 maintenance for each of the three options that's laid

 6 out, right?

 7      A.  Yes.

 8      Q.  Did you ever see a document like this after

 9 this with regard to a decision not to upgrade RIMS?

10      A.  You know, I don't recall.  I don't recall if

11 they did another similar document later.

12      Q.  Okay.  So --

13      A.  I hadn't recalled this before you showed it to

14 me, but I had seen it.

15      Q.  So in the first nine months or so of '06, when

16 they are still proceeding on the migrate off of RIMS by

17 mid 2007, you don't recall seeing any analysis of

18 whether, under those conditions, there should be an

19 upgrade, right?

20      A.  I don't know that there wasn't a document.

21 But I don't recall seeing it.

22      Q.  Then after the decision is made in late 2007

23 not to migrate to UHIC but instead to remain on RIMS

24 and migrate the business gradually, you never saw

25 anything like 5482, an analysis of whether, at that
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 1 point, it would be prudent to upgrade the version of

 2 RIMS that was being operated?

 3      MR. KENT:  Objection, I think Mr. Strumwasser may

 4 have misstated the date.  It's not late 2007.  The

 5 witness said earlier today it was 2006.

 6      MR. STRUMWASSER:  Absolutely.  If I said '07, I

 7 apologize.  So I'll restate the question.

 8      Q.  After late 2006, when the decision was made

 9 not to migrate the claims paying to UHIC but instead to

10 migrate the business, so far as you know, there were

11 never any analyses such as we see in 5482 about whether

12 at that point, given that they're going to be keeping

13 RIMS going longer, they should upgrade?

14      MR. KENT:  "Late 2006" meaning September 2006?

15      MR. STRUMWASSER:  Yes.

16      Q.  Or after?

17      A.  Do I -- no, I don't know if there was a

18 document similar to this, but I certainly saw testimony

19 as they again reviewed the decision to upgrade.

20      Q.  Did you see any contemporaneous decisions

21 dating back to '06 or '07 reflecting an analysis, any

22 documents like this 5482?

23      A.  No, not documents like this.  But obviously

24 something -- based on the testimony I reviewed, there

25 was due diligence.
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 1      Q.  So you did not see any contemporaneous

 2 documents reflecting that due diligence, did you?

 3      A.  I can't recall.  I may have at one time.

 4          But I will also tell you I did some of my own

 5 due diligence here.  I also reviewed the TriZetto

 6 functional releases for my own knowledge.  And for the

 7 pieces of information I did gather, I felt like they

 8 had done due diligence and they made a reasonable

 9 decision on it.

10      Q.  From material you got from TriZetto, you

11 conclude that PacifiCare had done a due diligence?

12      A.  No.  The due diligence I'm assuming came from

13 the testimony I read that obviously showed that they

14 had done due diligence on it.

15          And I did my own review of the functionality

16 of those releases to make my own decision if their

17 decision was good and sound.  So I reviewed TriZetto's

18 upgrade specifications myself and concluded the same

19 conclusion.

20      Q.  So from looking at the TriZetto materials, you

21 were able to come to the conclusion that your opinion

22 was that they shouldn't upgrade.  But you could not

23 look at the TriZetto materials and conclude that

24 PacifiCare had actually conducted an analysis, correct?

25      A.  I saw no reason they didn't.  But I will also
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 1 tell you I looked at the upgrade functionality.  There

 2 was nothing in that upgrade specification that I could

 3 tell that they required at the time.

 4          And when the platform is stable, when the

 5 product hasn't changed, you have to assume that any --

 6 any external change you make to a system like this

 7 brings unnecessary risk.  So you only make changes as

 8 you really necessarily have to make them.

 9          So when I didn't see the product change and I

10 looked at the functional releases which seemed to be

11 heavily focused on consumer directed healthcare, which

12 they were not selling, it seemed reasonable to me.

13      Q.  Would you agree that some upgrades can

14 actually reduce the risk?

15      A.  I would be speculating to answer that.  So I

16 can't say that without further information.

17      Q.  So sitting here today, you cannot imagine a

18 situation in which an upgrade might actually reduce the

19 risk to the company?

20      MR. KENT:  Calls for speculation.

21      THE COURT:  Overruled.

22      THE WITNESS:  I would be speculating.  I can

23 speculate that, if you were having a -- if your system

24 was hemorrhaging over some error, yes, an upgrade would

25 reduce risk.
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 1          However, in most cases, the risk of change, at

 2 least during the upgrade, has risk.

 3      MR. STRUMWASSER:  Q.  Would you agree that, if you

 4 are contemplating a major change to your claims paying

 5 platforms and operations, that that could introduce a

 6 risk?

 7      MR. KENT:  Objection, vague.  What is this major

 8 change?

 9      THE COURT:  I'll allow it.

10      THE WITNESS:  I would need you to describe what

11 you're describing as a major change.

12      MR. STRUMWASSER:  Q.  I'll do it backwards then.

13          You cannot imagine a change to the claims

14 paying platform so substantial that it created a risk

15 to the company?

16      MR. KENT:  Objection, vague.

17      THE COURT:  I'll allow it.

18      THE WITNESS:  I honestly don't know how to answer

19 that question.  Are you asking me to imagine that I

20 could see a change?  I didn't see that they had a

21 change like that.  But can I -- what I did for FEP was

22 a horrendous change.

23      MR. STRUMWASSER:  Q.  I'm a customer.  I come to

24 you as a consultant, and I say, "I'm contemplating some

25 changes in my claims paying platform.  Is there a risk
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 1 to me?"

 2          You would say, "Well, it depends," wouldn't

 3 you?

 4      A.  I would say, "It depends."

 5      Q.  So the implication of that is that you'll ask

 6 questions to determine how great the change is, and

 7 depending on the answers, it could -- you could

 8 conclude, "Yes, by making those changes, it would

 9 create a risk to your business"?

10      A.  Yes, that's correct.  And then you have to

11 have a decision of when risk is identified, how do you

12 abate that risk.

13      Q.  And is it not the case that, in certain

14 circumstances, upgrading to a more current version of a

15 software application can actually reduce your risks

16 that the company otherwise faces?

17      A.  Yes.  So back to my example, if there was an

18 identified risk where they were hemorrhaging, I would

19 agree with that.

20          But I saw no evidence to warrant the change to

21 the environment they were operating based on everything

22 else we've talked about today.  The environment

23 appeared stable to me.  The products were stable.  So

24 there was no external change happening.

25      Q.  Would you agree that, at least temporarily,
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 1 whatever stability there was in the payment of PPO

 2 claims was disrupted by the initial introduction of

 3 EPDE?

 4      A.  No, I saw no evidence of that -- from a

 5 material impact.

 6      Q.  I take your point that an upgrade has costs.

 7 For example, to convert RIMS to a relational database

 8 in '05 or '06, the company would have to inventory the

 9 300 COBOL programs, figure out their logic and document

10 them, right?

11      A.  Yes.

12      Q.  And the company would have to map the logic of

13 the various components of the system -- the data, the

14 COBOL modules, all of the underlying business rules,

15 those would all have to be inventoried, correct?

16      A.  Yes, if they don't exist or if there are gaps.

17 Sometimes they exist.

18      Q.  And the company would have to bring the

19 platform's documentation up to current before it made

20 that kind of a change to a relational database,

21 wouldn't it?

22      A.  Yes, that would be my recommendation.

23 Unfortunately not everyone will do that.

24      Q.  And one of the reasons why they won't do it is

25 because it costs money, right?
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 1      A.  Yes, or they don't have the discipline.

 2      Q.  Hypothetically, if PacifiCare and United had,

 3 in late '05 or early '06, done those things -- it had

 4 inventoried the 300 COBOL programs, custom COBOL

 5 programs; figured out their logic; documented them; it

 6 had mapped the logic of the various components of the

 7 system; it conducted a full inventory of all of the

 8 data elements in RIMS; and it brought the documentation

 9 up to then current, would you agree that, if it had

10 done all those things by the middle of 2006, that the

11 fruits of those efforts would have been available to

12 the EPDE team in designing the EPDE data link -- excuse

13 me, data bridge?

14      MR. KENT:  Objection, calls for speculation,

15 incomplete hypothetical.  Also it's irrelevant.

16      THE COURT:  Overruled.

17          If you can answer.

18      THE WITNESS:  No, I don't see the relationship

19 between EPDE and RIMS documentation to answer that

20 question.

21      MR. STRUMWASSER:  Q.  Didn't you testify that one

22 of the problems EPDE encountered was undocumented

23 business rules in RIMS?

24      A.  Yes.  And -- so if you include your in your

25 documentation all of the business rules and behaviors,
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 1 then it would have had an impact.

 2          It -- I would again be speculating that would

 3 have minimized -- I can use the words might have

 4 minimized any surprises.

 5      Q.  Right.  And if you had in fact done a complete

 6 data analysis of all the data elements and the logic of

 7 the program, and made that available to the EPDE

 8 developers, that that also would have minimized any

 9 errors occurring because of improper logic given the

10 structure of the data on RIMS?

11      MR. KENT:  Objection, it's overbroad.  It's

12 irrelevant.  I don't understand.  Is it now the

13 allegation that we somehow violated some statute or

14 regulation by not doing something?

15      THE COURT:  Did you understand the question?

16      THE WITNESS:  I -- I would like to hear the

17 question back.

18      MR. STRUMWASSER:  Why don't I do it again for us.

19      THE COURT:  All right.

20      MR. STRUMWASSER:  Q.  If in fact the company had,

21 prior to the first half of 2006 or prior to June of

22 2006, had in fact as a part of a migration of the RIMS

23 platform to a relational database, had in fact

24 inventoried the 300 COBOL programs, figured out their

25 logic, documented their logic and all the other things
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 1 that you put in the documentation of a program, in

 2 other words, documented all the undocumented aspects of

 3 those programs and had mapped the logic of the

 4 flat-files and understood how the flat-files data was

 5 being used by RIMS and documented all that, would you

 6 agree that that would have minimized errors in the EPDE

 7 application that were attributable to an inadequate

 8 understanding of business rules, of data relationships,

 9 of program logic?

10      MR. KENT:  Objection, overbroad, vague.

11      THE COURT:  Overruled.

12          If he understands the question.

13      THE WITNESS:  It's going to be a long response.

14          Yes, documentation helps minimize potential

15 errors.  I can't say that it would have guaranteed zero

16 errors.  My understanding is they understood and had

17 documentation on the file systems; that where they

18 missed a rule was embedded on the behavior of the data

19 or the types of data that could flow through and the

20 behavior of it, which affected -- we've talked about

21 three or four potential issues.

22          But I want to be clear that those issues do

23 not seem out of the ordinary to me given the nature of

24 this data.  So whether those errors -- the errors

25 occurred.  Was it out of the norm of the normal
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 1 operating IT department?  I would say that it felt like

 2 it was somewhat in the normal day-to-day operations of

 3 IT.

 4          But could they have minimized the logic error

 5 with more documentation?  My history says yes.  But

 6 that doesn't make them look different from any other

 7 company I've worked with.

 8      MR. STRUMWASSER:  Q.  You testified earlier this

 9 morning that, in migrating a flat-file system to a

10 relational database, you would have all the problems of

11 the complexity of the flat-file and the complications

12 of the programs that used the flat-files.  You gave an

13 example having to do with record locking, where one

14 module goes to get a record, it locks the whole record.

15 Another module might be interfering with it.

16          And many of those problems also occur in the

17 data bridge, don't they?

18      MR. KENT:  Objection, vague.  Compound.

19      THE COURT:  Did you understand the question?

20      THE WITNESS:  Yes.  I'm going to answer the

21 question.

22          Not necessarily.  But we are speculating.

23 Data bridges tend to be a batch update as it was

24 defined here.  It could be real-time, but this was a

25 batch update.
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 1          In that sense, you've minimized -- if we want

 2 to be specific here, you've minimized the risk.  And

 3 I'm speculating here to some degree.  Your risk of

 4 record locking errors on a batch bridge is minimal.  If

 5 it was a real-time bridge, it would be a complexity so

 6 we have to really get down to specifics here.

 7      MR. STRUMWASSER:  Q.  Fair enough.  You're right.

 8 If it's a batch bridge, then there is not a data

 9 locking issue.  You gave other examples though too,

10 about how you change a record with one module and not

11 realizing how another module uses that same record,

12 right?

13      A.  Yes.

14      Q.  And that example is something that you have to

15 take into account in even a batch data bridge, right?

16      MR. KENT:  Objection, vague, calls for

17 speculation.  The witness has said now several times

18 that he'd be speculating.  Are we going to have him

19 speculate for the rest of the day?

20      THE COURT:  He's an expert.  It's his opinion.

21 I'm going to allow it.

22      MR. KENT:  Do you need the question again?

23      THE WITNESS:  Please.

24          (Record read)

25      THE WITNESS:  I'm missing which is --
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 1      MR. STRUMWASSER:  Q.  Let me see if I can

 2 reconstruct it.

 3      A.  Yes.

 4      Q.  So the data locking we've set aside.  But

 5 you've also given the example of how you have to keep

 6 track of how a record that is being changed by one

 7 module may be used by a different module, right?

 8      A.  I'm sorry.  Your question -- if your question

 9 is do you have to understand how the modules

10 interrelate -- is that --

11      Q.  Yes, and relate to the data that they are both

12 accessing.

13      A.  Yes.  You have to be aware of what each module

14 is doing with that data.

15      Q.  And I thought that you gave that as one of the

16 complexities of trying to deal with the flat-file

17 system, right?

18      A.  I'm not recalling that I said there was a

19 flat-file issue there.

20          The flat-file issue is your handshake with

21 that -- if I can call -- the way a program handshakes

22 or connects to it is different in a flat-file

23 architecture versus a relational database architecture.

24 So the way it locks records, the way it locks a file,

25 the way it accesses the data is all different.
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 1          And there are benefits of one versus the

 2 other.  I've worked in situations where you don't want

 3 a relational database, you want to be in a flat-file

 4 system.  So it's all about how it is handshaking.

 5      Q.  We aren't talking about locking records

 6 anymore.  We've agreed that that's off the table here.

 7          It is, however, relevant how a -- one module

 8 changes data to know how another module would use that

 9 same data, right?

10      MR. KENT:  Objection.  Relevant to what or whom?

11 I'm sorry.  I'm just not following this.

12      THE COURT:  I'm going to overrule the objection.

13          But it's more important that the witness

14 follow.  And if he can't, then we're going to have to

15 go somewhere else.

16      THE WITNESS:  I'm going to answer simply yes, if I

17 understand your question.

18          If your question is do two disparate

19 applications, if you're going to bridge them, you need

20 to understand what each other is doing with the data,

21 yes, you would need to understand.

22      MR. STRUMWASSER:  Q.  That's a good answer.  But

23 the question I was asking is before we even get to a

24 data bridge, in a flat-file COBOL system when

25 Program A1 changes a record in a given table, it's
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 1 important for the programmer of that A1 module to know

 2 whether there is a B2 COBOL program out here that uses

 3 that same data, right?

 4      MR. KENT:  Objection, incomplete hypothetical.

 5      THE WITNESS:  No.

 6      THE COURT:  Overruled.  The answer is no.

 7      MR. STRUMWASSER:  Q.  Well, there are in fact

 8 going to be in a flat-file system such as RIMS 3.10

 9 tables that are used by multiple -- individual tables

10 there are used by multiple programs, right?

11      A.  Yes, I would assume that.

12      Q.  So if you're going to change one of those

13 programs that uses a given table, you need to know how

14 all the other programs that use that table use it,

15 right?

16      A.  No, that's not how it works.  And in the

17 industry, the data set has rules around it.  You don't

18 try to communicate to every program.  The programs

19 communicating individually understand what the data set

20 is and what its requirements are.

21          You don't care if Program A and Program B are

22 accessing it.  You live to the standard that the data

23 set has set.  Then any program can come in, regardless

24 of what the other program's doing.  You just have to

25 behave within the rule sets of the data set.
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 1      Q.  But the rule systems have to change as the

 2 application changes, correct?

 3      MR. KENT:  Objection, vague.

 4      THE COURT:  You know what, Mr. Strumwasser?

 5 You're talking somewhere out there that isn't relating

 6 to anything that --

 7      MR. STRUMWASSER:  I'll withdraw the question, try

 8 it this way.

 9      Q.  Your testimony earlier today:

10                         "You have to include

11                    in that analysis" --

12          -- meaning the conversion analysis --

13                         "You have to include

14                    in that analysis that you

15                    can't just change one

16                    program's files call

17                    structure."

18          What's a files call structure?

19      A.  Your question is what is --

20      Q.  Yes.

21      A.  File call structure is the access method it's

22 utilizing in its program to access that file.

23      Q.  So in lay terms, it's -- one of the COBOL

24 programs wants to get data from one of the tables.

25 There's a file call structure to do so?
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 1      A.  Yes.  There --

 2      Q.  And --

 3      A.  Yes.

 4      Q.  I'm sorry.  Go ahead.

 5      MR. KENT:  You should finish your answer.

 6      THE WITNESS:  Yes.  So if it's a flat-file system,

 7 the access method is specific to that file structure.

 8 And the logic routine to get to the data in that file

 9 is specific to the flat-file.

10      MR. STRUMWASSER:  Q.  Right.  And you said,

11 continuing:

12                         "You can't just change

13                    one program's files call

14                    structure.  You have to look

15                    at the -- how the system's

16                    intertwined in itself."

17          Do you recall that?

18      A.  Yes.

19      Q.  And so I understand that to mean you can't

20 change one COBOL program's call to a given table

21 without understanding how the system's intertwined

22 outside of that one COBOL program, right?

23      A.  Yes.  But again, it deals with -- the starting

24 point is the standards that are around the file

25 structure.
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 1          And I'll introduce a third element here, since

 2 we're talking about databases again.  That's all within

 3 the context of a technology architecture.  So -- but in

 4 general, if you change -- again, in a simplistic form,

 5 if you're going to change a file from a flat-file to a

 6 relational database, in essence, the rules around

 7 having to access again that file have changed.

 8          Now, when you include architecture into that,

 9 you've got to add the additional question of what's

10 happening in every other program if you're going make

11 architecture changes.  And that's really what I'm --

12      Q.  I understand you to have said --

13      MR. KENT:  The witness wasn't finished with his

14 answer.

15      THE COURT:  You know, how much longer do you have

16 with this witness?

17      MR. STRUMWASSER:  We're not going to finish this

18 morning.

19      THE COURT:  I think we need to take a break

20 because I'm not getting anywhere.  So how long?

21      MR. STRUMWASSER:  I cannot be sure that I won't

22 take the whole afternoon.  I expect to finish this

23 afternoon.

24      MR. KENT:  What happened to our half day?

25      THE COURT:  I don't know.
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 1      MR. STRUMWASSER:  Well, let me answer that

 2 question.

 3      THE COURT:  All right.

 4      MR. STRUMWASSER:  The witness and his counsel have

 5 insisted that I show him documents that he didn't

 6 insist on yesterday and insisted that we go through

 7 them.  And that is his right, I guess.  But it does

 8 take longer.

 9          My projection was based on the assumption that

10 we would make the same progress today we made

11 yesterday.

12      MR. KENT:  I insist on that because, as we've seen

13 just this morning, sometimes, when you look at the

14 document, it's not quite the same as the question.

15      MR. STRUMWASSER:  I don't think you have seen that

16 this morning.

17      MR. WOO:  That easily took five or ten minutes

18 extra this morning.

19      THE COURT:  All right.  We'll return at 1:30.

20          (Whereupon, the luncheon recess was taken

21           at 12:02 o'clock p.m.)

22

23

24

25
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 1

 2                     AFTERNOON SESSION

 3                         ---o0o---

 4          (Whereupon, the appearance of all

 5           parties having been duly noted

 6           for the record, the proceedings

 7           resumed at 1:32 o'clock p.m.)

 8      THE COURT:  We'll go back on the record.  Go

 9 ahead.

10      MR. STRUMWASSER:  Thank you, your Honor.

11      Q.  Afternoon, Mr. McNabb.

12      A.  Good afternoon, Mr. Strumwasser.

13      Q.  You testified on direct that major health

14 plans do not routinely upgrade their claims platforms

15 every time a new version of software becomes available.

16 Do you recall that?

17      A.  Yes, I recall that I talked about -- I believe

18 I termed it as interim upgrades.

19      Q.  I'll just read you the question and answer on

20 19804, Line 16.

21                         Question:  "Let me ask

22                    you about upgrades to claims

23                    platforms.  In your experience,

24                    do major health plans routinely

25                    upgrade their claims platforms
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 1                    every time a new version of

 2                    software becomes available for

 3                    whatever software they're

 4                    using?"

 5                         Answer:  "In my experience,

 6                    no, they do not."

 7          Do you recall that testimony?

 8      A.  I remember discussing it, yes.

 9      Q.  Now, may I infer that you think the industry

10 practices with respect to upgrading is a useful measure

11 of what constitutes a prudent practice with respect to

12 software upgrade?

13      MR. KENT:  Objection, vague.

14      THE COURT:  Did you understand the question?

15      THE WITNESS:  No, I didn't understand.

16      THE COURT:  All right.  Rephrase, please.

17      MR. STRUMWASSER:  Q.  The reason that you are

18 pointing out in your testimony that major health plans

19 do not routinely upgrade their claims platforms every

20 time a new version comes out is because you think the

21 industry practice in this respect is relevant, right?

22      A.  I still don't understand the question.  Could

23 you --

24      Q.  Sure.  Do you think that the fact that, in the

25 health insurance industry, companies do not routinely
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 1 upgrade their software for new releases has any

 2 relevance to the issues in this case?

 3      A.  What I think is relevant to this case -- and I

 4 want to make sure we frame it -- is, yes, the industry

 5 doesn't do -- I think I said "interim" a minute ago.  I

 6 meant to say "intermediate."

 7          The industry has recognized that there is risk

 8 in any change to a complicated platform.  So what the

 9 industry has learned over time is, if you're going to

10 make the change, make sure you understand the cost, the

11 benefit, and the risk.  That is an industry

12 understanding.

13          So from that perspective, I think industry

14 view of this has a play on me, and particularly in my

15 own experience, which this is what I do for most of my

16 recent career.

17      Q.  I really want to believe that I can find a yes

18 or no answer in there.  I'm not sure I can.

19          Am I correct that you're saying, yes, what the

20 industry does with respect to software upgrades is

21 relevant to this case?

22      A.  Yes.

23      Q.  Thank you.

24          And do you believe that the industry practice

25 of not upgrading to each new release supports the



21543

 1 decision in this case not to upgrade PacifiCare to the

 2 latest version of RIMS?

 3      A.  No, not as the sole decision point.  I looked

 4 at many data points in order to make my opinion.

 5      Q.  No.  I understand that.  I'm just asking you,

 6 do you think it's relevant?  Do you think it is one of

 7 the things that supports your opinion that it was okay

 8 for PacifiCare not to upgrade?

 9      MR. KENT:  So is the issue of relevance, or that

10 it supports his decision or the decision in this case?

11      MR. STRUMWASSER:  I'll take the --

12      Q.  Does it support your opinion?

13      A.  Yes, it supports my opinion.  It supports --

14 it's -- it's actually more than that.  My experience

15 tells me so.  I don't know if I understand the

16 subtleties of relevance versus opinion in that

17 question.

18      Q.  Well, it's your opinion.  I think you just

19 gave us the answer.  Mr. Kent was correct that I'd

20 actually asked two questions in a row.  So I made my

21 choice, and you answered that one, which is cool.

22      A.  Great.

23      Q.  Now, Mr. McNabb, it's true, is it not, that

24 while no customer upgrades with every new release, most

25 do upgrade regularly?
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 1      MR. KENT:  Vague.

 2      THE COURT:  Do you understand the question?

 3      THE WITNESS:  No, I couldn't --

 4      THE COURT:  Rephrase.

 5      THE WITNESS:  I need more specifics on what that

 6 means.

 7      MR. STRUMWASSER:  Q.  You point out that most

 8 companies don't upgrade with every release.  But is it

 9 not also true that most companies do upgrade regularly

10 so as to not fall too far behind the current version of

11 the software?

12      A.  No, I can't accept your definition of

13 "regularly."  Let me tell you what I believe happens,

14 and it's very situational.

15          If it's a major release, companies don't fall

16 behind major releases.  And they certainly don't want

17 to fall behind and lose support.  So it's based on

18 business need.  It's based on strategy.  It's based on

19 support.  It's based on the actual release itself.  And

20 then again, that's weighed on cost, benefit, and risks.

21      Q.  You are aware, are you not, Mr. McNabb, that

22 by 2006, every TriZetto customer -- by 2008, rather,

23 every TriZetto customer who had been running on RIMS

24 3.10 had upgraded away from 3.10, that is to say, every

25 customer except PacifiCare?
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 1      A.  Yes, I'm aware of that.

 2      Q.  So if the industry practice with respect to

 3 software upgrades is relevant and informative of a

 4 decision about whether PacifiCare was prudent in not

 5 upgrading, would you agree that the fact that

 6 TriZetto's customers had all, with the exception of

 7 PacifiCare, upgraded away from 3.10 is an indication

 8 that it was not prudent for PacifiCare to remain on

 9 that version?

10      MR. KENT:  Objection, misstates the evidence.  He

11 didn't say anything about prudence.  He said it

12 supported his opinions on the practices of the

13 industry.

14      THE COURT:  I'll allow it.

15      THE WITNESS:  I'm not sure if I understood the

16 question.  If you could restate it or repeat it.

17          (Record read)

18      THE WITNESS:  I hope I understand the yes/no here.

19          But, no, in my opinion, it was prudent, given

20 all the facts that they were going to sunset in 2010,

21 that they got a contract, support contract, renewed and

22 that there were no product changes or business changes

23 being inflicted on that platform.

24          I saw no reason why they would take on the

25 cost, the risk, little benefit in that time period.
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 1      MR. STRUMWASSER:  Q.  So let me make sure I have

 2 your testimony then.  The fact that as a general

 3 proposition companies don't always upgrade with every

 4 new release, that supports your opinion, correct?

 5      A.  Yes.

 6      Q.  The fact that nobody was left on 3.10 except

 7 PacifiCare, that does not cause you any doubt about

 8 your opinion?

 9      A.  It does not, given all the other data points I

10 just recited.

11      Q.  You also say that, "While Mr. Boeving cites

12 the relational database and SQL search functionality as

13 the most significant justification for the upgrade,

14 PacifiCare already had that functionality in

15 conjunction with the version of RIMS software it was

16 using," right?

17      MR. KENT:  Where are you?

18      MR. STRUMWASSER:  I'm on Page 7 in the last

19 sentence.  Actually, I think it's probably a good idea

20 for us to look at it.

21      THE COURT:  We're back in his report, which is

22 5615.  And we're at Page 7.

23      MR. STRUMWASSER:  The very last sentence of the

24 text as opposed to the footnotes.

25      THE COURT:  All right.
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 1      MR. STRUMWASSER:  Q.  Are you there?

 2      A.  Yes, I'm there.

 3      Q.  Now, you are not claiming that RIMS was a

 4 relational database -- had a relational database,

 5 right, the version of RIMS that --

 6      A.  That's right.

 7      Q.  The version of RIMS that was -- that

 8 PacifiCare is still using today, right?

 9      A.  That's correct.

10      Q.  But what you do contend is that PacifiCare has

11 SQL search functionality in conjunction with the

12 version of RIMS software it was using, right?

13      A.  Yes.

14      Q.  And your wording appears to me to be careful.

15 First of all, you use the phrase "SQL search

16 functionality," right?

17      MR. KENT:  Objection, argumentative.  This is

18 about being careful?  Can't we just have a question?

19      THE COURT:  All right.

20      MR. STRUMWASSER:  Q.  You used the phrase

21 "SQL search functionality," correct?

22      A.  Yes.

23      Q.  There are other kinds of SQL functionality

24 other than search, right?

25      A.  Yes.



21548

 1      Q.  For example?

 2      A.  Update.

 3      Q.  Update.  Anything else?

 4      A.  I'm not an SQL expert, so read/write update.

 5      Q.  Okay.  But write is not a part of search

 6 functionality, right?

 7      A.  In this definition, no.

 8      Q.  You also used the phrase "in conjunction with

 9 the version of RIMS software that PacifiCare is using,"

10 right?

11      A.  Yes.

12      Q.  You are not saying there is SQL search

13 functionality in RIMS itself, are you?

14      A.  No.

15      Q.  You're saying that PacifiCare has search

16 functionality in conjunction with RIMS, right?

17      A.  Yes.

18      Q.  What you're talking about here is the search

19 functionality that PacifiCare has through dataPiction,

20 correct?

21      A.  Yes.

22      Q.  And dataPiction is a companion program to RIMS

23 sold by TriZetto, right?

24      A.  Yes, that's right.

25      Q.  Now, dataPiction is not a database management
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 1 system, correct?

 2      A.  No, it's a report writing function and search

 3 engine that behaves as if it was connected to a

 4 relational database.

 5      Q.  You say it's a report writing program.  Isn't

 6 it more properly viewed as a front end to a report

 7 writer?  Doesn't TriZetto sell it as something you use

 8 to extract data from a database and then pass it on to

 9 something else that is the report writer?

10      A.  Yes, that's probably a good depiction.

11      Q.  And of course, you cannot process claims on

12 dataPiction, correct?

13      A.  No.

14      Q.  You cannot maintain the data in the RIMS

15 database using dataPiction, can you?

16      A.  No, you cannot.

17      Q.  You can't update the data in RIMS using

18 dataPiction, correct?

19      A.  No.  That's correct.

20      Q.  And so dataPiction could not query a

21 relational database, retrieve information from it, and

22 then enter it appropriately in RIMS flat-files.  It

23 couldn't do that, right?

24      A.  No.  What it can do is query -- search and

25 query and report.
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 1      Q.  In fact, dataPiction doesn't pass data to RIMS

 2 at all, right?

 3      A.  That's correct.  It's an extractor.

 4      Q.  What you're saying is that in dataPiction,

 5 PacifiCare staff had a relational database query tool

 6 that was available to it, right?

 7      A.  Yes.

 8      Q.  And dataPiction is designed for non-IT

 9 personnel to be able to extract data and help them pass

10 the data on to report writers, right?

11      A.  Not -- yes, and IT people can use it as well.

12      Q.  But it's designed for non-IT people and IT

13 people can also use it, right?

14      A.  Yes, meaning it's more user friendly, as we

15 say.

16      Q.  DataPiction can't be used to replace COBOL

17 programs in RIMS, right?

18      A.  Yes, it can, if it's related to reporting and

19 querying.

20      Q.  For extraction of information and passing it

21 on to elsewhere, right?

22      A.  Yes.

23      Q.  Are you aware, Mr. McNabb, that in 2007

24 PacifiCare's business staff had to use dataPiction to

25 find out whether a claim had been acknowledged?
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 1      A.  I don't recall if I'm aware of that incidence,

 2 but it wouldn't surprise me.

 3      MR. STRUMWASSER:  New exhibit, your Honor.

 4      THE COURT:  1139, e-mail with a top date of

 5 September 19th, 2007.

 6          (Department's Exhibit 1139 PAC0049767 marked

 7           for identification)

 8      MR. STRUMWASSER:  Q.  Have you seen this document

 9 before, 1139?

10      A.  I don't believe so.

11      Q.  Do you see the references in Ms. Lookman's

12 e-mail at the bottom of the first page to dataPiction?

13      A.  Yes, I remember she called it out somewhere.

14      Q.  It's in the second-to-last paragraph, the one

15 that starts, "Ack letters are sent out automatically,"

16 and so on.

17      A.  Yes.

18      Q.  And do you read this to say that PacifiCare

19 could not determine the date of an acknowledgment

20 letter from RIMS and had to -- that, if somebody wanted

21 to know whether or not a given claim had been

22 acknowledged, they would have to construct a query in

23 dataPiction?

24      A.  I may have to reread this.

25          It appears that's what she said, but then the
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 1 prior -- the e-mail at the top says that it didn't

 2 carry the acknowledgment date.  So I'm a little

 3 confused as to what they're saying here.  I don't know

 4 if it's missing a date or what it's saying here.

 5      Q.  Is what you see here compatible with the

 6 possibility that, if there were a date, dataPiction

 7 could get it, but it appears that there were no dates

 8 for any acknowledgment letters in the files?

 9      MR. KENT:  Objection, calls for speculation.

10      THE COURT:  I'm not sure.

11          Can you answer the question?

12      THE WITNESS:  I honestly don't know what is being

13 implied here with this letter.

14      THE COURT:  All right.  Move on.

15      MR. STRUMWASSER:  Q.  Independent of the upper

16 part, you do see that Ms. Lookman is saying that it is

17 not possible to get an acknowledgement date out of

18 RIMS, but it is possible to get it through dataPiction?

19      A.  Those two -- I don't know that I can say that.

20 They're mutually -- they're not mutually exclusive.

21          DataPiction has the entire RIMS file structure

22 loaded into it.  So knowing that, they're not two --

23 one versus the other.  They're not mutually exclusive.

24      Q.  So I understand your answer to be, if

25 dataPiction can get it, RIMS can get it?
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 1      A.  What I'm -- no.  What I'm saying is

 2 dataPiction goes into the RIMS native data files and

 3 loads them into its own data dictionary to create a

 4 relational look.  So the data is physically coming from

 5 RIMS.

 6      Q.  Does dataPiction access any other databases?

 7      A.  I don't know the answer to that.  I don't

 8 believe there's a restriction on adding more, but I

 9 don't know that for a fact.

10      MR. STRUMWASSER:  No further questions.

11      THE COURT:  Oh, my goodness.

12          Mr. Kent, your pleasure.

13      MR. KENT:  We can start tomorrow.  But we're happy

14 to start early.  Mr. McNabb's on Central time.  So you

15 want to start at 8:30?

16      MR. STRUMWASSER:  The challenge for us --

17          Can we go off the record?

18      THE COURT:  Yes.

19          (Discussion off the record)

20          (Whereupon, the proceedings recessed

21           at 1:55 o'clock p.m.)

22

23

24

25
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 1 Friday, September 9, 2011            8:54 o'clock a.m.

 2                         ---o0o---

 3                   P R O C E E D I N G S

 4      THE COURT:  This is on the record.  This is before

 5 the Insurance Commissioner of the State of California

 6 in the matter of PacifiCare Life and Health Insurance

 7 Company.  This is OAH Case No. 2009061395,

 8 Agency No. UPA 2007-00004.  Today's date is September

 9 9th, 2011.

10          Counsel are present.  Respondent is present in

11 the person of Ms. Monk.  And we're going to do the

12 redirect of Mr. McNabb.

13      MR. KENT:  Thank you, your Honor.

14      THE COURT:  And you have a new --

15      MR. KENT:  This is a new one, so I think it's

16 5628.

17      THE COURT: 5628, excellent.

18          (Respondent's Exhibit 5628, PAC0916423 marked

19           for identification)

20      THE COURT:  5628 is entitled "Timeliness Metrics."

21      MR. STRUMWASSER:  Actually, that's the first page.

22      THE COURT:  And "Accuracy Metrics."

23                       RICK McNABB,

24          called as a witness by the Respondent,

25          having been previously duly sworn, was
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 1          examined and testified further as

 2          hereinafter set forth:

 3             REDIRECT EXAMINATION BY MR. KENT

 4      MR. KENT:  Q.  Mr. McNabb, good morning.

 5      A.  Good morning, Mr. Kent.

 6      Q.  In your experience, what data do major health

 7 plans primarily rely upon in managing their claim

 8 operations?

 9      A.  Operating metric data.

10      Q.  Why operating metrics?

11      A.  Operational metric data is the most objective

12 form of measurement that claims operations can utilize.

13      Q.  In your experience, can you think of a single

14 major health plan that does not primarily rely on

15 objective claim metric data to assess its claim

16 operations and manage it is claim shops?

17      A.  No, I'm not aware of anyone.

18      Q.  During your cross-examination, you were asked

19 a number of questions about the claim metrics you had

20 reviewed and were relying on in this case.  I wanted to

21 spend a little time this morning making sure we all

22 understand what you did look at.

23          Directing your attention to what's been marked

24 as 5628, what does this two-page chart reflect

25 generally?
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 1      A.  The chart is reflecting all the different

 2 sources of data I looked at both for timeliness metrics

 3 and accuracy metrics.

 4      Q.  Looking on the first page, the "Timeliness

 5 Metrics," do some of these metrics include reworks

 6 claims that resulted in a claim payment?

 7      A.  Yes, they do.

 8      Q.  Can you point out which ones?

 9      A.  The reworks would be included in the -- under

10 "Type," "Paid," and also "All."

11      MR. STRUMWASSER:  Excuse me --

12      MR. KENT:  Looking at the left-hand column,

13 "Type."

14      MR. STRUMWASSER:  Oh.

15      MR. KENT:  Q.  So in essence, the bottom half of

16 this first page; is that right?

17      A.  Yes.

18      Q.  And those metrics, the bottom half of the

19 first page, do they combine both rework claims that

20 resulted in a payment and new day claims?

21      A.  Yes, they do.

22      Q.  Now, the timeliness metrics on the top half of

23 this first page, are those new day claims only?

24      A.  Yes.

25      Q.  And I see that, if you look at the second
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 1 column, "Days," these different timeliness metrics are

 2 based on either 10 days, 20 days or in several

 3 instances a 30-day criteria.  Why do major health

 4 plans, in your experience, look at claim payment

 5 timeliness at multiple points in time?

 6      A.  The different slices of data here are good

 7 indicators of how the claim operation is performing.

 8 Both 10 and 20 days are used for internal metric

 9 purposes.  And 30 days obviously is most likely an

10 external requirement.

11      Q.  In the second from the right column,

12 "Products," looks like some of these timeliness metrics

13 look at PPO claims only; is that right?

14      A.  That's right.

15      Q.  And some of these metrics look at a somewhat

16 larger claim universe; is that right?

17      A.  That's correct.

18      Q.  Were the timeliness metrics that included

19 claims beyond just PPO claims, PLHIC PPO claims, did

20 you find those helpful to your analysis?

21      A.  Yes, I did.

22      Q.  Why?

23      A.  Well, it was another data point I could look

24 at for comparison purposes.  And one of the things I

25 specifically did was look at how all those data points
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 1 correlated between PPO and PPO plus additional

 2 products.

 3      Q.  Let me ask you, Mr. McNabb, why did you look

 4 at claim payment timeliness from all these different

 5 perspectives?

 6      A.   Principally because it's a very good

 7 indicator of claims handling performance.

 8      Q.  Could we go over to the second page of Exhibit

 9 5628.

10          These are claims accuracy metrics; is that

11 right?

12      A.  That's right.

13      Q.  These UCPA, CPA, and DAR metrics on the second

14 page, did those, to your understanding, include

15 reworked claims that resulted in claim payments?

16      A.  Yes, they did.

17      Q.  Now, focusing on the first two types of

18 metrics, UCPA and CPA, is it typical in your experience

19 for major health plans to track those two metrics

20 separately?

21      A.  Yes, it's very typical.

22      Q.  Why?

23      A.  Because it's, again, a separate -- it really

24 indicates root causes of event and tells you more about

25 what's actually happening in the claim operations.
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 1      Q.  When you say "root cause," it's because the

 2 root cause of a UCPA error might be different than a

 3 CPA error?

 4      A.  Yes, it's a more granular view of what's

 5 happening within CPA.

 6      Q.  Looking at the last set of metrics on the

 7 second page, "DAR," which I think is dollar accuracy

 8 rate, in your experience, what is the significance or

 9 importance of tracking DAR metrics?

10      A.  Well, if you -- DAR is actually looking at the

11 accuracy from a dollar standpoint.  The CPA, UCPA

12 metrics are really tracking claim frequency accuracy.

13 So, again, it's another slice of the data.  And it also

14 gets down to a root cause issue of a dollar versus just

15 pure frequency.  It tells you more information.

16      Q.  Let me ask you why did you look at these

17 different multiple accuracy claim metrics?

18      A.  Again, they are good indications of the health

19 and claims handling performance of a claims operations.

20      Q.  Mr. Strumwasser asked you during cross a

21 number of hypothetical questions about accuracy metrics

22 and rework claims.

23          I'd like to ask you a hypothetical to clarify

24 something that -- a question I had in my mind.

25          Assume a claim is first handled by PLHIC as a
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 1 new day claim and that claim is either paid or denied.

 2 And then, subsequently, that same claim is reworked for

 3 some reason.  The rework process results in a claim

 4 payment.

 5          Would that series of events cause the CPA or

 6 UCPA metrics to go down?

 7      A.  No.  If the claim was paid correctly during

 8 the second -- second -- opening up the claim and paying

 9 it again.

10      Q.  So if I'm understanding, if the rework process

11 resulted in a correct payment, that claim would not

12 show up in your CPA or UCPA metrics; is that correct?

13      A.  Yes, that's correct.

14      MR. STRUMWASSER:  Can we hold on for a second?

15 I'm just having a problem with the match between

16 question and the answer.

17      THE COURT:  Okay.  If it's paid correctly the

18 second time, he says it doesn't change the metric.

19      MR. KENT:  Right.

20      MR. STRUMWASSER:  Okay.  Thank you, your Honor.

21      MR. KENT:  Q.  Now, the way that PacifiCare/United

22 calculates UCPA and CPA, does that somehow

23 differentiate those companies from the way other major

24 health plans in your experience calculate CPA and UCPA?

25      A.  No, in my experience that's a very similar
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 1 approach.

 2      Q.  So let me ask you, Mr. McNabb, if PLHIC or one

 3 of these other major health plans had a sudden spike in

 4 rework claims and those reworks result in claim

 5 payments, all these metrics that you've been looking at

 6 and relying on for your opinions in this case would

 7 miss that spike?

 8      A.  No.

 9      Q.  What do you mean?

10      A.  Well, it would show up in your claim

11 timeliness metrics because opening up those claims

12 again, most likely they would be paid post 30 days.

13      Q.  So in essence, the turnaround time metrics, at

14 least the longer ones, in part show claim accuracy as

15 well as timeliness of payment; is that right?

16      A.  That's correct.

17      Q.  Now, these accuracy metrics we're looking at

18 on the second page of 5628, to your understanding, are

19 these actually the result of some type of claim

20 auditing that PacifiCare/United undertook?

21      A.  Yes.

22      Q.  Mr. Strumwasser asked you at one point in your

23 cross whether the PacifiCare/United claims auditing

24 program included auditors who were dedicated to working

25 on PLHIC claims.
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 1          Have you gone back and re-reviewed some

 2 testimony and looked for the answer to that question?

 3      A.  Yes, I have.

 4      Q.  What did you find out?

 5      A.  They did have dedicated claim auditors to

 6 PLHIC.

 7      Q.  Based on all the information that you've read

 8 and seen about the various PLHIC claim metrics, do you

 9 have any concern about the reliability of these

10 metrics?

11      A.  No, I do not.

12      Q.  Why not?

13      A.  Well, I did spend time reviewing testimony and

14 discussing with Ms. Goossen that they also have

15 external audits that also oversee their operation as

16 well both from, you know, large clients, such as large

17 ASO businesses, and then they also hire external

18 auditors to review their work and audit their work as

19 well.

20      Q.  In the instance of PacifiCare/United, who are

21 those outside auditing firms that come in and take a

22 look at these metrics?

23      A.  They have utilized Pricewaterhouse Coopers as

24 well as Ernst & Young.

25      Q.  You mentioned these ASO clients, big ASO
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 1 clients.  That's administrative services only-type

 2 business?

 3      A.  That's right.

 4      Q.  Why would some of those large ASO clients be

 5 interested in coming into PacifiCare/United and

 6 auditing claim metrics?

 7      A.  Those accounts are self-insured accounts, and

 8 basically they want to know if their money is being

 9 spent appropriately.

10      Q.  Now, auditing may not look at the total

11 universe of all claims.  The fact that these external

12 auditors are coming in and looking at PacifiCare/United

13 metrics, why does that give you comfort about the

14 metrics that you've looked at in this case?

15      A.  Because they are correlating, there's constant

16 correlations with what United PacifiCare is doing here

17 from external sources.

18          And Ms. Goossen has also acknowledged the fact

19 that they're asking the external firms to help them on

20 best practices moving forward as well, so that gave me

21 a great deal of comfort on the reliability and the

22 rigor behind these audit processes.

23      Q.  So in essence, you're saying that the

24 processes behind developing these metrics is being

25 audited just as -- just like the results are?
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 1      A.  That's right.

 2      Q.  To your understanding, does PacifiCare/United

 3 have some type of claims quality auditing program

 4 where, in essence, there are teams of auditors who

 5 audit the auditors?

 6      A.  Yes, they do.

 7      Q.  Let me ask you, you mentioned speaking with

 8 Ms. Goossen, who testified here some months ago.  Based

 9 on your conversations with her and the other materials

10 you've reviewed about these claim metrics and the

11 PacifiCare/United claims auditing program, did you form

12 an opinion how the PacifiCare/United claims quality

13 auditing regimen or program stacks up against other

14 major health plans that you're familiar with it?

15      MR. STRUMWASSER:  Vague as to time.

16      THE COURT:  All right.  When did you want?

17      MR. KENT:  Q.  Currently.

18      A.  Currently I did develop an opinion.

19      Q.  What's that, sir?

20      A.  I felt, compared to what I have seen in my

21 experience throughout the industry, it was broad, it

22 was complete, it had rigor to it and certainly overall

23 felt thorough to me.

24      Q.  To go back to 5628, let me combine the metrics

25 on the first page, the turnaround time, the metrics on
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 1 the second page, UCPA and DAR metrics.  How do those

 2 results look in your experience relative to other major

 3 health plans?

 4      A.  They look like a well performing claims

 5 operation to me.

 6      Q.  Let me ask you a question about CPA versus

 7 UCPA.  In the metrics you looked at, which one had the

 8 higher accuracy?

 9      A.  It was the UCPA.

10      Q.  What conclusion, if any, do you reach from

11 that differential?

12      A.  What that tells me is that, if there is a

13 claim error, it's biased towards overpayment versus

14 underpayment.

15      Q.  Let me change gears a little bit but stay

16 around the metrics issue.

17          During your cross-examination, you were showed

18 a number of documents that you just didn't have a

19 specific recollection of -- well, let me take a step

20 back.

21          Let me ask you, I noticed in your report that

22 you have -- I think it's at Page 4 -- what you describe

23 as self-critical documents that you saw as part of your

24 work in this case.  Could you tell us what, in your

25 words, is -- would be one of these self-critical
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 1 documents?

 2      A.  The self-critical documents that I'm referring

 3 to is there were a number of documents referring to

 4 basically asking people to look at results, asking the

 5 question can it be better.

 6          I took that as a cultural issue from a Six

 7 Sigma type of organization.  It wasn't necessarily an

 8 indication of a problem.

 9      Q.  Let me ask you the question I started a moment

10 ago.  During your cross-examination, at different

11 points you were shown documents, you didn't have a

12 specific recollection, but seemed to fall within that

13 definition of self-critical documents that you just

14 gave us.

15          And I think, for many of those documents, you

16 indicated that those documents wouldn't cause you, at

17 least on their face, to question your opinions in this

18 case.  Can you explain that a little more?

19      A.  Well, I did investigate root cause issues

20 around those documents.  But I also compared the --

21 that analysis to the actual operating metrics, again,

22 which I view as a very objective measure of

23 performance.

24      Q.  Let me ask you, are there some of what you've

25 referred to as self-critical documents in that



21571

 1 Appendix C to your report?

 2      A.  Yes.

 3      Q.  And those are the documents that you rely on

 4 for -- or you think support your opinions in this case?

 5      A.  Yes.

 6      Q.  You were asked during cross a number of

 7 questions about metrics beyond turnaround time, CPA,

 8 DAR -- couple that come to mind are metrics around

 9 provider demographic data, claims inventory, something

10 about goodwill, subject matter expertise retention.  Do

11 you recall some of those questions?

12      MR. STRUMWASSER:  I don't -- objection, ambiguous,

13 unintelligible.  I don't know what he's talking about.

14      THE COURT:  Okay.  Seemed a little broad to me.

15 Can you read the question.

16          (Record read)

17      MR. KENT:  I'll rephrase it.  The commas in my

18 mind don't translate well to the printed word.

19      Q.  Mr. McNabb, during your cross-examination, at

20 different points, you were asked questions about

21 whether you had looked at any host of metrics,

22 performance metrics, beyond turnaround time, CPA, UCPA,

23 DAR.  Do you recall some of those questions?

24      A.  I do.

25      Q.  In your experience, sir, approximately how
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 1 many different types of performance metrics have you

 2 seen used by the various major health plans you're

 3 familiar with?

 4      A.  I've seen in my experience upward or close to

 5 1,000 different metrics.

 6      Q.  For purposes of your opinions in this case,

 7 did you think you needed to review performance metrics

 8 beyond turnaround time, CPA, UCPA, DAR and I think you

 9 looked at auto-adjudication rates?

10      A.  No, I did not.

11      Q.  Why not?

12      A.  I felt, again, regarding claims handling

13 performance, turnaround time and claim accuracy is the

14 best indicator, and it is a good umbrella over that

15 operation that would indicate to me if there's a

16 problem.  It would also indicate if there were any

17 other upstream issues that are impacting claims

18 handling; you would also see that within the metrics.

19      Q.  So if these other performance metrics were

20 reflecting, at least in part, some kind of negative

21 operating performance, material negative operating

22 performance, you'd also see that in the metrics you

23 reviewed?

24      A.  Yes, I would see -- if it was a material

25 impact, it would have a degradation in those metrics.
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 1      Q.  Let me change subjects now, talk a little bit

 2 about integration governance and siloing.

 3          In your experience, is siloing always a

 4 potential issues in a major integration or other

 5 corporate transformation?

 6      A.  In my experience, yes.

 7      Q.  Why?

 8      A.  It's a result of breadth and size of a --

 9 actually, any project, integration or not.  It's just

10 when you're dealing with large numbers of people over

11 large numbers of organization structures.

12      Q.  Are all the behaviors that lead to siloing,

13 per se, bad in and of themselves?

14      A.  No, not at all.

15      Q.  Could you explain that?

16      A.  Well, the -- it's actually results of people

17 taking accountability and wanting to get the right

18 expertise on a given initiative or a project.  And as

19 you can see, not everybody can be on a team.  So you

20 make decisions on how to slice teams throughout the

21 organization.

22      Q.  In your experience, what's the -- what is a

23 basic strategy that good project managers use to help

24 avoid or minimize the negative effects from siloing?

25      A.  Best strategy is a good governance process.
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 1      Q.  If we could look at Tab 4.  Let me show you a

 2 document, sir, that I showed you during your direct

 3 examination -- it's Exhibit 427 -- and in particular

 4 ask you to take a look at Page 4.

 5          Mr. Strumwasser asked you several questions

 6 about this integration governance structure and

 7 siloing.  Let me ask you a question that I don't think

 8 you were asked, though.

 9          Is siloing an inherent consequence of this

10 particular leadership structure?

11      A.  No, this structure is designed to minimize

12 negative impacts of siloing.

13      Q.  Can you explain that a little more?

14      A.  Well, specifically, each of the functional

15 areas were challenged from a principal perspective to

16 look for negative effects of siloing both from the

17 functional steering committees and the advisory

18 council.

19          So basically they are the watch dogs to

20 determine if team structures are correct or incorrect

21 and if we're getting the right benefits.

22      Q.  While we've got this, if you could leave this

23 Page 4 out.  Let me ask you, you were -- remember the

24 questions posed to you on cross-examination either

25 stated or implied that there were three and only three
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 1 integration teams within the PacifiCare/United

 2 integration program.  And I think Mr. Boeving, Page 7

 3 of his report, says virtually the same thing.

 4          Looking at this page from the top end of the

 5 integration structure, is it correct that there are

 6 only three teams?

 7      MR. STRUMWASSER:  I'm going to object to the

 8 characterization of the questions.  I don't think it's

 9 important, but we did not say that there were only

10 three integration teams.  We said there were three

11 integration teams.  There may have been others as well.

12 But I have no objection to the actual punch line,

13 looking at this page.

14      THE COURT:  All right.

15          Can you answer the question?

16      THE WITNESS:  So there were more than three.  And

17 as you can see just by the functional breakouts, there

18 had to be, according to this chart.

19      MR. KENT:  Q.  Now, you were also asked during

20 your cross-examination several questions that implied

21 that these -- the persons in these three integration

22 teams, and specifically Mr. Burghoff, Mr. Greenberg and

23 Mr. Labuhn, didn't know what the others were doing in

24 terms of this integration.

25          Have you had a chance to go back and re-review
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 1 their testimony?

 2      A.  Yes, I have.

 3      Q.  In light of the actual testimony of those

 4 three gentlemen, are you at all concerned about the

 5 quality or the frequency of cross-functional either

 6 communications, knowledge, or collaboration that in

 7 fact took place during this integration?

 8      A.  I don't have any issues.

 9      Q.  Why do you say that?

10      A.  Well, I reviewed.  They certainly, first of

11 all, knew who each other were.  Second of all, I also

12 have the belief they didn't necessarily need to know

13 everything each other was doing, but I was convinced in

14 re-reviewing the testimony, they did know what each

15 other was doing as necessary, as required by the

16 program.

17      Q.  If we could have Tab 11, Page 7.

18          I'd like to direct you now to Mr. Boeving's

19 report, Exhibit 1093.  I've got copies if anybody wants

20 it, but I think we can just put it up on the board.

21      THE COURT:  Okay.

22      MR. KENT:  Your Honor, I've got one handy.

23      THE COURT:  No, I have it.

24      MR. KENT:  Q.  Directing your attention, sir, to

25 Page 7, Lines 7 to 9.



21577

 1          Actually, you might go up a few.  I guess the

 2 prior sentence, which starts, "United Senior Advisory

 3 Panel," at 5 so we can see the context.

 4          Mr. McNabb, you see the sentence at Line 7

 5 that begins, "But there is no evidence that in practice

 6 it served as anything more than a passive hands-off

 7 team, never took responsibility for managing the

 8 integration or for addressing and remediating problems

 9 with the integration"?  Do you see that, sir?

10      MR. STRUMWASSER:  Beyond the scope.  I don't

11 recall asking this witness anything being this passage.

12      THE COURT:   How is this redirect?  You know, I

13 know that there's conflicts in the testimony, and I

14 understand all that.  But I agree, I don't see how

15 this --

16      MR. KENT:  There was at least one, and there may

17 have been multiple questions, about asking Mr. McNabb

18 whether the advisory council actually did anything.

19 And this is simply a foundational question.

20      MR. STRUMWASSER:  That's fine.  I think that

21 misstates what the questions were.  But I know what

22 he's referring to.

23          But none of those questions directed the

24 witness's attention to or asked him to comment on these

25 sentences in Mr. Boeving's report.
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 1      THE COURT:  I'll allow it.

 2      MR. KENT:  Q.  Do you have the question in mind?

 3      A.  Yes.  Well, I'm sorry.  Could you restate?

 4      Q.  Do you agree with the criticism there?

 5      A.  I do not.

 6      MR. KENT:  Let me hand out a copy of Exhibit 5608,

 7 which I showed the witness during his direct exam, and

 8 he was asked some questions during cross, I believe.

 9      MR. STRUMWASSER:  I'm sorry.  Were these questions

10 during cross or during your direct?

11      MR. KENT:  I thought I asked him during direct,

12 and I believe this came up during cross.  But I would

13 not -- let me say I'm not absolutely positive that --

14 this particular document, but this particular subject

15 was raised in cross.

16      MR. STRUMWASSER:  Let's see where we go.

17      MR. KENT:  Q.  Mr. McNabb, if you could go over

18 to -- it is the first attachment to this e-mail as part

19 of Exhibit 5608 and, in particular, the Bates Pages

20 7910 through 7920.  I believe the internal pages are 20

21 through 30 of the document itself.

22      MR. STRUMWASSER:  Hold on one second, please.

23      MR. KENT:  Sure.

24      MR. STRUMWASSER:  I don't recall asking any

25 questions about these pages.
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 1      THE COURT:  I don't recall it either.  So what's

 2 the issue?

 3      MR. KENT:  The issue is he was asked questions

 4 about whether the advisory council actually monitored

 5 specifically claims platform migration status,

 6 demographic data reconciliation.

 7      MR. STRUMWASSER:  Well, the document is in

 8 evidence, so to the extent that he would like your

 9 Honor to take notice of it, he can do that.  I don't

10 think it's appropriate redirect of this witness to

11 start pointing to additional exhibits that were not

12 referenced in the cross.

13      MR. KENT:  It absolutely is.  Mr. McNabb was

14 asked -- if not in conjunction with this particular

15 document, he was asked questions such as, "Can you

16 recall or point to specific examples, specific

17 documents that show that these issues were actively

18 monitored by the advisory council?"

19          And this --

20      THE COURT:  This is the document?

21      MR. KENT:  This is the document.

22      THE COURT:  All right.  I'll let him state that,

23 but beyond that, I don't want to go any further.

24      MR. KENT:  Thank you, your Honor.

25      THE WITNESS:  So is there a question or --
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 1      MR. KENT:  Right.

 2      Q.  The question is looking over at Bates Pages

 3 7910 through 7920, have you now had a chance to go back

 4 and see whether there was actual evidence of the

 5 advisory council monitoring PacifiCare's claims

 6 platform and membership migrations?

 7      A.  Yes.  And there's considerable detail here and

 8 discussion, as evidenced by these pages.

 9      Q.  Then looking over at Bates Page 7899, have you

10 also had a chance to go back and see whether there was

11 evidence that the advisory council actively monitored

12 efforts around provider demographic data

13 reconciliation?

14      A.  That's right.  That's indicated here.

15      Q.  You were asked some questions on cross about

16 whether the advisory council in fact monitored key

17 integration issues, risks, and challenges over time.

18 Do you recall that, sir?

19      A.  I do.

20      MR. KENT:  If we could have Tab 15, it's Exhibit

21 435.

22      MR. STRUMWASSER:  This is Exhibit 435?

23      MR. KENT:  Q.  Now, I asked you a moment ago if

24 you'd seen some evidence, sir, or had a chance to go

25 back and look to see if there's evidence that the
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 1 advisory council, on a regular basis, monitored

 2 changing integration issues, risks, and challenges.  Is

 3 this Exhibit 435, in your mind, evidence of that?

 4      A.  Yes, that's right.

 5      Q.  Could you just ever so briefly point to some

 6 examples of what you have in mind in the document.

 7      A.  Yes.  If you went to -- if I could recite

 8 Bates 3692 and 3693, you could see examples of

 9 monitoring of program statuses.  And then on 3693, you

10 can see the issues, challenges, and risks being

11 documented.  And then you can see that same repeat

12 format going forward monthly.

13          So this one's May 19th, '06.  And then you can

14 see the next one on 6/13/06 basically repeating the

15 same thing.  This was the standard reporting template

16 for the advisory council at the time.

17      Q.  Thank you, sir.  Let's change gears and talk a

18 little bit about Lason.  Let me show you two particular

19 documents you were asked about in cross.

20      THE COURT:  What's the number?

21      MR. KENT:  The numbers are 575.

22      MR. STRUMWASSER:  Excuse me.  You gave us two

23 identical documents.  Did you mean to do that?

24      MR. KENT:  Sure.  632.

25          The Dirk McMahon e-mail is the lower of the
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 1 two numbers.

 2      Q.  Both these exhibits refer to an issue about

 3 indexing 9,000 or so secondary documents, a topic you

 4 were asked a number of questions about.  Do you recall

 5 that?

 6      A.  Yes.

 7      Q.  To your understanding, what is a secondary

 8 document in the PacifiCare world?

 9      A.  Secondary documents were faxes that were

10 received or faxed directly to the claim examiner in

11 order to resolve and close out an outstanding claim.

12 So at that point, when the claim was resolved,

13 basically filed all secondary documents at that point.

14      Q.  Okay.  Let me break that down a little bit.

15 You say that it's a fax.  Is it always a fax or

16 typically a fax, or what's --

17      A.  I would say it's typically a fax in order to

18 get the documents directly to the claim examiner.

19      Q.  Can you give us an example or two of what

20 would qualify in your understanding as a secondary

21 document for PacifiCare?

22      A.  Could be a certificate of creditable coverage

23 would be an example.

24      Q.  Now, let me ask you, what effect does the

25 failure to index a secondary document have on the claim
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 1 for which it was submitted?

 2      MR. STRUMWASSER:  Objection to the extent that

 3 this is being sponsored as direct as opposed to

 4 hearsay -- personal knowledge rather than hearsay.

 5      THE COURT:  But experts get to use hearsay in

 6 making their opinions.

 7      MR. STRUMWASSER:  I understand.  As long as this

 8 is understood that this is hearsay, that's fine.  I

 9 just don't want there to be a misunderstanding here

10 that they claim it's other than that.

11      MR. KENT:  I don't understand what's hearsay about

12 it.  It's based on his experience, what he looked at in

13 this case.

14      THE COURT:  I'll allow it.

15      MR. STRUMWASSER:  He's now representing things

16 about these documents at PHS.  And as far as I know, he

17 has no personal knowledge of that.

18      THE COURT:  Overruled.

19      THE WITNESS:  Would you ask the question again,

20 please?

21      MR. KENT:  Q.  The question, sir, is what is the

22 effect of the failure to index a secondary document on

23 the claim for which that secondary document was

24 submitted?

25      A.  There is no effect on the claim at that time.
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 1 The claim is resolved and closed at the time.  It's

 2 strictly a filing mechanism.

 3      Q.  And when does that filing mechanism take

 4 place?

 5      A.  At time of claim resolution.

 6      Q.  Now, Ms. Berkel's document, Exhibit 632, has

 7 the "bang my head" statement in there.  Let me ask you,

 8 to your understanding, did Ms. Berkel get the money she

 9 wanted to start indexing these secondary documents?

10      MR. STRUMWASSER:  Hearsay, cumulative -- that will

11 do.

12      THE COURT:  I'll overrule it for now, but I'm not

13 sure that we're getting any new information.

14      THE WITNESS:  Yes, she did.

15      MR. KENT:  Q.  Okay.  Mr. Strumwasser asked you a

16 number of hypothetical questions around this secondary

17 document indexing about whether the company, quote,

18 "directly and timely addressed a challenge," closed

19 quote.

20          Your answer to some of those questions was

21 that you could not recall specifics about the company's

22 response to this particular issue.  Have you had a

23 chance to review any documents?

24      A.  Yes, I did.

25      Q.  Okay.  And let me show you a copy of an e-mail
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 1 that was produced -- I don't think it has an exhibit

 2 number.  It's Bates No. 44209.

 3      MR. STRUMWASSER:  Are you asking to have it

 4 marked?

 5      MR. KENT:  Yes.

 6      THE COURT:  It's a new one?

 7      MR. KENT:  Yes.

 8      THE COURT:  We're at 5629.

 9          (Respondent's Exhibit 5629, PAC0244209 marked

10           for identification)

11      THE COURT:  It's an e-mail with a top date

12 December 21st, 2007.

13          Are you concerned because -- 5628 is the new

14 exhibit from this morning.

15      MR. KENT:  5628 was the metrics chart.

16      THE COURT:  Was the metrics chart.  So this is the

17 e-mail.

18          Go ahead.

19      MR. KENT:  Q.  The question, Mr. McNabb, is, to

20 your understanding and generally speaking, how did the

21 company handle this secondary document indexing issue?

22      A.  They opened up a review of the 9,000 claims

23 and discovered, of the denials, that there were 604

24 denials that needed to be reviewed.

25      Q.  And to your understanding, out of those 604



21586

 1 claims that needed to be reviewed, denied claims, how

 2 many were in fact reworked?

 3      A.  Only 30.

 4      Q.  Still on Lason, do you recall being questioned

 5 on cross-examination whether ACS had quote/unquote

 6 warned PacifiCare and Jon Murray about the dangers of

 7 the correspondence classification system Mr. Murray was

 8 proposing in conjunction with transition to Lason in

 9 2006?

10      A.  Yes, I do.

11      Q.  Have you had an opportunity to re-review

12 Mr. Murray's testimony about that document

13 classification system?

14      A.  Yes, I did.

15      Q.  Did ACS in fact warn PacifiCare about the

16 proposed system?

17      A.  No.  In reviewing it, ACS stated that they

18 hadn't handled anything over five or six different

19 document types.

20      Q.  Is that consistent with your understanding of,

21 in terms of relative merits, of the choice between ACS

22 and Lason?

23      A.  That's right.

24      Q.  How so, sir?

25      A.  Well, both vendors had been involved with both
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 1 companies for a period of time, and their performance

 2 metrics indicated that Lason was better adapted to

 3 handle more complex document types.

 4          And my interpretation of that testimony was

 5 ACS was basically confirming that.

 6      Q.  Finish up around Lason, let me show you -- let

 7 me ask, first, Mr. Strumwasser asked you a series of

 8 questions about a software tool called FETrain.  Do you

 9 recall that?

10      A.  Yes, I do.

11      Q.  And that tool, generally speaking, helps match

12 claims to claims platforms; is that right?

13      A.  That's correct.

14      Q.  And you were asked some questions about when

15 that functionality or that type of functionality was

16 available to PacifiCare for its operations.  Have you

17 had a chance to go back and refresh your recollection

18 about that?

19      A.  Yes, I did.

20      MR. KENT:  This will be the next in order, your

21 Honor.

22      THE COURT:  5630.

23          (Respondent's Exhibit 5630, PAC0916426 marked

24           for identification)

25      THE COURT:  "Eligibility Look-Up Improvements."
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 1      MR. KENT:  Q.  Mr. McNabb, could you explain the

 2 information we see on this chart?

 3      A.  What this chart is telling you, that in

 4 late '07, PHS claims operations received the

 5 functionality of being able to determine what platform

 6 a claim belonged to by a different system that was

 7 delivered on an AS400.  Then the regional mail

 8 operations received FETrain in May of '08.

 9      THE COURT:  Mr. Kent, there is a very faint box on

10 my -- appears over 2009 that's not there (indicating),

11 and I don't know --

12      MR. KENT:  You're absolutely right.  There's a

13 reference to an Exhibit 555.

14          There it is.

15      MR. STRUMWASSER:  We have it.

16      THE COURT:  Okay.

17      MR. KENT:  Q.  Is AS400 the same things as

18 FETrain, or is it an alternative?

19      A.  It's an alternative system.

20      Q.  Thank you, sir.  Let's change issues, talk a

21 little bit about PPO products and platform migration.

22 Let me show you a copy of what previously was marked as

23 Exhibit 859.

24          Mr. McNabb, Mr. Strumwasser asked you a number

25 of questions about this particular exhibit.  Let me ask
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 1 you, does this e-mail have anything to do with RIMS or

 2 PLHIC?

 3      A.  No, it doesn't.

 4      Q.  If you could look down toward the bottom of

 5 the page, the e-mail from Kerri Balbone September 28th,

 6 2008, at Item No. 3 in the next-to-the-last line,

 7 there's a reference to a split platform.  Do you see

 8 that, sir?

 9      A.  Yes.

10      Q.  Your understanding, what is the reference to

11 split platform?  What is the reference?  What does it

12 mean?

13      A.  The reference here is referring to NICE and

14 UNET.

15      Q.  Okay.  And there's a reference in that same

16 sentence, if you go up to the third-from-the-last line,

17 about complexity.  I think there was discussion that

18 was administrative complexity.  To your understanding,

19 was that issue resolved?

20      A.  Yes, it was.

21      Q.  How?

22      A.  It was resolved with what they called Work

23 Package 1.

24      Q.  About when?

25      A.  It was actually around the same time of this
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 1 e-mail, late September '08.

 2      Q.  Let me ask you, while we're talking about

 3 United and UNET, when, to your understanding, was the

 4 first sale of a fully insured United PPO product in

 5 California?

 6      A.  May of '06.

 7      Q.  So that first sale --

 8      MR. STRUMWASSER:  You know, excuse me.  This --

 9 it's just now a conduit for evidence.  This is all

10 hearsay to him.  It's not being used here as a support

11 for an opinion.  He's just now throwing facts in here

12 that he got from the company.

13      THE COURT:  Overruled.

14      THE WITNESS:  May, '06.

15      MR. KENT:  Q.  So sometime post merger?

16      A.  Yes.

17      Q.  Going back to Kerri Balbone's e-mail at the

18 bottom of this page, at Item No. 3, just to the right

19 of that, there's a sentence that reads, "You and your

20 members have seen benefits of the integration."  Do you

21 see that, sir?

22      A.  I do.

23      Q.  In your opinion, was the introduction of a

24 fully insured United PPO product in California one of

25 the benefits that was brought to the state from the
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 1 integration?

 2      A.  Yes, it was.

 3      Q.  I asked you a question or two about what's

 4 referred to in Exhibit 859 as a split or dual platform.

 5 Let me ask you about something that sounds similar, a

 6 dual option.  What was the PacifiCare dual option, to

 7 your understanding?

 8      MR. STRUMWASSER:  I don't recall asking any

 9 questions about dual option.

10      THE COURT:  I don't either.

11      MR. KENT:  There was a point at which the question

12 was about dual platform.  And then Mr. Strumwasser

13 asked a question that embedded the definition of a dual

14 option or what he thought was the --

15      THE COURT:  So you're trying to explain something?

16      MR. KENT:  Explain something.  And then we'll go

17 into one of or a couple of Mr. McNabb's opinions about

18 the RIMS migration.

19      MR. STRUMWASSER:  These folks have the

20 transcripts.  If they think that I asked him a question

21 about dual option, I think at some point we ought to

22 get -- they have their projector; they have the

23 transcript.  I don't recall a question about dual

24 option.

25      THE COURT:  I'll allow it if he's trying to
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 1 correct something.

 2      MR. KENT:  Thank you.

 3      THE WITNESS:  So could you restate the question,

 4 please?

 5      THE COURT:  Well, he's asking you what is the

 6 definition of "dual option."

 7      THE WITNESS:  "Dual option" is the -- is what

 8 PacifiCare called selling a product -- it was a product

 9 that they sold to the employer base with a unified

10 front end where an employee could either pick an HMO or

11 a PPO-type product and get a unified experience of both

12 billing and eligibility.

13      MR. KENT:  Q.  In your mind, did PacifiCare's need

14 to effectively administer its dual product or dual

15 option product have an impact on PLHIC and the

16 migration off of the RIMS platform?

17      MR. STRUMWASSER:  Beyond the scope.

18      THE COURT:  I'm not sure.  I'll allow it.

19      THE WITNESS:  Yes, it did.

20      MR. KENT:  Q.  How?

21      A.  The fact that they couldn't migrate or sunset

22 RIMS until that dual option was offered between NICE

23 and UNET.

24      Q.  And to your understanding, when was the

25 decision made to leave the PLHIC business on RIMS for
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 1 at least an interim period?

 2      A.  September of '06.

 3      Q.  Was the advisory council involved in that

 4 decision, to your understanding?

 5      A.  Yes.

 6      MR. STRUMWASSER:  No foundation.

 7      THE COURT:  Overruled.

 8      THE WITNESS:  Yes, they made the final decision.

 9      MR. KENT:  Q.  Let me ask you, in hindsight, do

10 you agree with that decision?

11      MR. STRUMWASSER:  Objection, beyond the scope,

12 irrelevant.

13      THE COURT:  What's the relevancy?

14      MR. KENT:  The relevance is, on cross, Mr. McNabb

15 was asked questions about what he termed the smart

16 decision.

17      THE COURT:  Okay.  This is something new.  I'm

18 going to sustain the objection.  Move on.

19      MR. KENT:  Q.  Now, Mr. Strumwasser asked you a

20 series of questions about documents that, when you saw

21 them, you didn't have any specific recollection of a

22 particular document.  But to the extent that the

23 documents discussed claims platform migration

24 strategies post September 2006, would those pertain to

25 PLHIC or RIMS?
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 1      A.  No.

 2      Q.  You were asked a question a couple days ago

 3 about integration risks and costs around platform

 4 migration and whether, at least initially, going into

 5 the integration, those costs and risks had been

 6 underestimated.  And you, I believe, generally agreed

 7 with the proposition.

 8          But I didn't hear any follow-up questions.  So

 9 I wanted to ask you, what did you mean by that, sir?

10      A.  What I meant by that was pre-merger

11 information is fairly restricted, and the assumptions

12 made at that point, in my opinion, were at least

13 conservative.

14          Post merger, when they actually could share

15 and better understand the complexities of the

16 platforms, I believe that they underestimated.  But the

17 end result was it was a moot point on RIMS when they

18 made the decision to sunset and not migrate.

19      Q.  So let me ask you, based on all the

20 information you've reviewed for this case, did any

21 issues about underestimating risks and costs of a

22 platform migration after, say, September 2006, did that

23 have any impact on PLHIC's ongoing operations?

24      A.  No.  It was no correlation.

25      MR. KENT:  If we could have Exhibit 644 up, in
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 1 particular Page 9.  For the record, it's Bates Page

 2 5643.

 3      THE COURT:  I have 5635 -- oh, that you want him

 4 to look at?

 5      MR. KENT:  Yes.

 6      THE COURT:  I'm sorry.

 7      MR. STRUMWASSER:  May I ask, I don't recall using

 8 this document, did I?

 9      MR. KENT:  Yes, this particular page, this

10 particular document.

11      MR. STRUMWASSER:  Thank you.

12      MR. KENT:  Q.  Do you recall Mr. Strumwasser

13 asking you a series of questions about this page from

14 Exhibit 644?

15      A.  I do.

16      Q.  Have you had a chance to go back and re-review

17 Ms. Berkel's testimony regarding this page about PHS

18 program lessons learned?

19      A.  Yes, I did.

20      Q.  Is she referring to PLHIC?

21      A.  No, she's referring to NICE -- or HMO rather.

22      Q.  There were some questions posed to you, sir,

23 about post-merger upgrades to RIMS, quite a few

24 questions.  Have you had a chance to go back and see

25 whether there were, in addition to the upgrades you've
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 1 testified about, a hardware upgrade to that RIMS

 2 platform post merger?

 3      A.  Yes, I did.

 4      Q.  What was that additional upgrade?

 5      A.  That additional upgrade was made in the '06

 6 time frame, I believe, associated with the move to

 7 Eagan.

 8      Q.  And what was the -- to your understanding, the

 9 specific upgrade?

10      A.  They improved the size of the processor, which

11 would have had a really an impact on claims performance

12 from an operations perspective.

13      Q.  What type of impact?

14      A.  Be able to process claims from the technology

15 perspective more quickly and more efficiently.

16      Q.  You were asked some questions on Wednesday, I

17 think it was, about some unwritten business rules that

18 may have been embedded in the RIMS platform involving

19 provider data and logic errors in the computer code

20 written to connect EPDE to RIMS.  Do you recall that?

21      A.  Yes.

22      Q.  Do you ascribe blame to the folks involved in

23 writing the computer code that may have led to what

24 you've described as a few or several coding errors?

25      A.  I do not.
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 1      MR. KENT:  If we could get this marked as next in

 2 order.

 3      THE COURT:  5631.

 4          (Respondent's Exhibit 5631, PAC0916427 marked

 5           for identification)

 6      THE COURT:  "EPDE Implementation."

 7      MR. KENT:  Q.  My last question to you was do you

 8 ascribe blame to the people who were involved in

 9 writing this computer code to hook up EPDE and RIMS.  I

10 think you said no.

11          And the question to you, sir, is why not?

12      A.  Well, I also talked about the system

13 development methodology they utilized at the time.  And

14 embedded with that lifecycle, they had a set of

15 principles that they talked about.  And this is kind of

16 a reflection on those principles that, when they

17 staffed the project, they used the right knowledge

18 experts between PacifiCare and United to make the

19 connection.

20          So PacifiCare legacy staff teamed with United

21 staff, were employed; they had a good build-and-test

22 process that we did talk about.  They understood the

23 risks of the data at the time, and they put in place

24 post implementation daily review of what was happening

25 with the feed, and they monitored that and all openly
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 1 discussed about the timing of, "Do you turn it on now,

 2 given the results of what might happen?"  And I think

 3 they made a good judgment call not to test for another

 4 six months, given the nature of the issues that

 5 occurred.

 6          And again, as they've testified, there's been

 7 no material evidence brought forth that there was an

 8 impact on claims payment.

 9      Q.  Still talking about some unwritten business

10 rules, a little different issue, though.

11          Yesterday, you were asked some questions about

12 claim platform migrations and what PacifiCare/United

13 should have been thinking about, migration of the RIMS

14 platform, at about the time the merger closed.  Do you

15 recall that?

16      A.  I do.

17      Q.  And I'm paraphrasing, but you indicated that

18 the PacifiCare/United folks should have -- I think you

19 used the phrase jumped on comparing or mapping PLHIC

20 and UHIC PPO products against each other on -- I think

21 what you said was on day one; is that right?

22      A.  I think that's what I said, yes.

23      Q.  And remind us, when were the UHIC fully

24 insured PPO products first available in California?

25      A.  May of '06.
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 1      Q.  Okay.  And to your understanding, when did the

 2 company actually start mapping or critically comparing

 3 PLHIC and UHIC PPO products?

 4      MR. STRUMWASSER:  Excuse me.  I don't know any

 5 connection between -- I don't recall asking questions

 6 about mapping to non-fully insured products.

 7      THE COURT:  I don't either.

 8      MR. KENT:  That's what the question was, fully

 9 insured products.

10      MR. STRUMWASSER:  The pending question is, "When

11 did they start mapping or critically comparing PLHIC

12 and UHIC PPO products?"

13          I never asked questions about that.  There was

14 lots of mapping to be done.  That was not one I asked

15 questions about.  And that was stuff which they've now

16 said today, those data didn't even exist until sometime

17 in 2006.

18      THE COURT:  I'm not sure.  What's the point?

19      MR. KENT:  Well, the point, pretty simply, is when

20 the products were on the drawing board, they were

21 already starting to map them.

22      THE COURT:  I don't believe there was any issue

23 about this.

24      MR. KENT:  I think there was.  There clearly was

25 in this questioning about when they should have started
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 1 comparing the products.

 2      MR. STRUMWASSER:  There's not a single --

 3      THE COURT:  Show me in the record where he did

 4 that.

 5          I know there were a few times in that hot room

 6 where I could have missed something.

 7      MR. STRUMWASSER:  Your Honor --

 8      MR. KENT:  We'll circle back to that.

 9      THE COURT:  All right.

10      MR. KENT:  Q.  Talk about service availability

11 metrics for RIMS.  You were shown Exhibit 5466

12 yesterday, which was that chart of service availability

13 metrics.  Do you recall that?

14      A.  Yes.

15      Q.  And can you refresh for us what service

16 availability metrics are in your experience?

17      A.  Service availability metrics are what I would

18 consider a granular definition of an application at the

19 function or process level.  So performance is measured

20 within that granular unit within an application versus

21 a system availability, which is pretty much saying, "Is

22 the system up or down?"

23      Q.  In your experience, what generally are the

24 benefits of service availability metrics?

25      A.  If I can use the term granular again, it gives
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 1 you a more granular indication of what's happening

 2 within the application.  And you could have a system

 3 availability metric with the system up, but yet a user

 4 can't do anything.  So it would also not be necessarily

 5 telling you what's going on.  So you use them in

 6 conjunction, but it is a better definition of

 7 performance.

 8      Q.  What did you do to familiarize yourself with

 9 the process of how the RIMS service availability

10 metrics are calculated?

11      A.  I interviewed Mr. Joseph Bowles, who was the

12 United help desk technical services manager, and he

13 explained the process to me.

14      Q.  Show you a document that you were shown

15 yesterday, 1056.  Do you recall being asked about this

16 document yesterday?

17      A.  Yes.

18      Q.  If you could go over to -- it's the third

19 page, Bates Page 5030, "UnitedHealth Group Outage

20 Report."  Look down a third of the way down the page

21 under "Business Impact."  There's a reference to a

22 "Business was unable to pull up eligibility information

23 for certain members..."  Then the third sentence is,

24 "As a result the business was unable to pay claims for

25 these members."
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 1          The other thing I'd ask you to focus on is the

 2 start and end time for this outage, which I believe is

 3 right about an hour and 45 minutes.

 4          Do you have any concern about the accuracy of

 5 these reliability -- of these availability metrics

 6 based on this particular incident not showing up in

 7 that service availability chart, Exhibit 5466?

 8      A.  I don't because, again, due to the definition

 9 of the granularity of the measure, they would have

10 started with an hour and 45 minutes only for, if you

11 notice, certain members who had to have adjudication at

12 that point.

13          And there's no indication that the claim

14 examiners couldn't do something else while this issue

15 was being remedied.  So it -- you can see where it

16 could get very fractured, very small as an overall

17 impact.

18      MR. STRUMWASSER:  Excuse me.  I'd just like to

19 note for the record that the representation about the

20 start and end time for the incident is incorrect.

21      MR. KENT:  That's right.  Thank you.  It's

22 actually -- an hour and 14 minutes.

23      MR. STRUMWASSER:  No.  You are -- you're looking

24 at the wrong field.  There's a start and end time above

25 the blow-up.
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 1      THE COURT:  Says 1:30 p.m. central time to 2:44

 2 p.m. central time.

 3      MR. STRUMWASSER:  We don't know what that is.  But

 4 there is, above that, start time and end time for the

 5 incident report.  And that has different times.

 6      MR. KENT:  Okay.  Well, the impact -- under the

 7 "Business Impact," it is a 44 -- it's 30 minutes --

 8 it's an hour and 14 minutes.

 9      MR. STRUMWASSER:  We don't know any of that.  He's

10 just testifying now.  We've got a string of time

11 entries.  We don't know what they are.  We have a

12 representation above it at the top of the document

13 about what the start and end time was.

14          I don't think this is an issue about which the

15 Republic will stand or fall.  But just for the record,

16 we do not have a start and end time of 1:30 p.m. and

17 2:44 p.m.  What we have is a start time of 12:59 and

18 2:44 and I'm just trying to keep the record clean.

19      MR. KENT:  Q.  Let me ask you, Mr. McNabb, whether

20 this incident was an hour and 45 minutes or an hour and

21 15 minutes --

22      MR. STRUMWASSER:  No foundation.

23      MR. KENT:  Q.  -- do you have any concern about

24 the viability or accuracy of these service availability

25 metrics?
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 1      THE COURT:  I'll allow it.

 2      MR. STRUMWASSER:  Withdrawn.

 3      THE WITNESS:  I don't because, again, the granular

 4 nature and the fact that people could do work

 5 otherwise, the way they were scoring, I'm comfortable

 6 with the result.

 7      MR. KENT:  Q.  To go back to the issue that we

 8 left a moment ago on the mapping between the UHIC fully

 9 insured products and the PLHIC products, at Pages 60

10 and 61 from yesterday's draft there are a number of

11 questions.

12          And in essence, Mr. McNabb is being asked

13 whether he believes that the company, given Jason

14 Greenberg's recommendation later in '06 about keeping

15 the -- or not migrating the PLHIC business to UNET,

16 that the company should have jumped on the analysis

17 right away when the merger closed.  So...

18      MR. STRUMWASSER:  Absolutely true.  Not the

19 analysis of the UHIC fully insured but the analysis of

20 the data that was in UHIC generally.

21      MR. KENT:  No, that's not the point.  The point

22 was that they should begin mapping whether they had the

23 same or substantially similar products on -- or would

24 have them available on the UNET platform as they

25 already were on the RIMS platform.
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 1      MR. STRUMWASSER:  I don't remember that.  And it's

 2 contrary to my recollection of the questions and

 3 answers that I propounded.

 4      THE COURT:  He's saying that you're saying

 5 whether -- I think I understand.

 6          You're saying that the fact that they couldn't

 7 adjudicate the product from one to the other is what

 8 they should have known.

 9      MR. STRUMWASSER:  There were two separate sets of

10 questions.  One had to do with data mapping.

11      THE COURT:  Right.

12      MR. STRUMWASSER:  As to data mapping, our position

13 is they should have taken a look at the donor database

14 and recipient database and began mapping the

15 differences between those immediately.  And those

16 existed without any UHIC PPO products.

17      THE COURT:  Right.  That's, you know, the ZIP code

18 is one thing or five things.

19      MR. STRUMWASSER:  Exactly.  There was a second

20 question, second from the data mapping, which had to do

21 with whether or not to migrate and the decisions

22 leading up to the Jason Greenberg recommendation.

23          And as to that, one of the things that led up

24 to the recommendation was that there were -- and I

25 believe the witness confirmed -- there were policy
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 1 incompatibilities between what PLHIC was selling and

 2 UHIC.  And as to those, we asserted that they should

 3 have been aware of those differences very quickly at

 4 the time of the decision to do the big migration in

 5 late '05, early '06.

 6      THE COURT:  And you're going to get --

 7      MR. KENT:  He's going to say they started right

 8 away.

 9      THE COURT:  I'll allow it then.  All right.

10      THE WITNESS:  Yes.  Is that --

11      MR. KENT:  Q.  Let me ask a question.

12          So the question to you, sir, the one that I

13 didn't get an answer to previously, was to your

14 understanding, when did the company start mapping or

15 critically comparing the PLHIC fully insured PPO

16 products with the UHIC PPO products that were either

17 then available or were going to be available shortly?

18      MR. STRUMWASSER:  And my objection now is compound

19 and ambiguous, mapping versus critically comparing.

20      THE COURT:  Overruled.

21      THE WITNESS:  After further review, I discovered

22 that they did start in early '06, after the close.

23      MR. KENT:  Q.  You were asked early in your

24 cross-examination about some questions about who you

25 perceived you were working for in this matter.  And one
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 1 of the questions was about with whom do you have your

 2 retainer agreement in this case.  I think you said

 3 United; is that correct?

 4      A.  No, it is not.

 5      Q.  Who do you have that agreement with?

 6      A.  With SNR Denton.

 7      Q.  To what entity, by contract, are you looking

 8 to for payment of your services, for your work in this

 9 case?

10      A.  It would be PLHIC.

11      MR. KENT:  If we could take a look at what was

12 previously marked as Exhibit 5252, in particular, Pages

13 7 and 8, ask you a couple final metrics questions so we

14 can close this loop.

15          Earlier you told us about a couple

16 correlations you had seen in the metrics.  I think one

17 was between the accuracy metrics on one hand and the

18 turnaround time metrics in terms of showing a spike in

19 reworked claims to the extent they involved a claim

20 payment.

21          You also told us about that correlation

22 between the PLHIC-only turnaround time metrics and the

23 others.  But is there another correlation between these

24 10- and 20- and the 30-day metrics that you've looked

25 at that you thought was significant?
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 1      A.  Yes, I wanted to make sure that they were

 2 handling normal day-to-day claim operations in a well

 3 managed way and applying the right resources as issues

 4 occurred.  So it was important to me to see between the

 5 10 and 20 days, you know, how the metrics were

 6 performing and how, if you can use the term, they

 7 smoothed out with time.

 8      Q.  Could you explain that a little more?

 9      A.  Smoothing out means --

10      MR. STRUMWASSER:  Is this re-cross to something

11 that we did in -- redirect in something we did in

12 cross?

13      MR. KENT:  He was questioned ad nauseam about the

14 metrics he reviewed and what they show.

15      MR. STRUMWASSER:  That's a different question now.

16 He's now testifying to a new correlation that he didn't

17 testify to before and I didn't cross him about?

18          (Record read)

19      THE COURT:  I'll allow it.

20      THE WITNESS:  Because when comparing it to other

21 clients, it told me a lot about the way they were

22 dealing with their day-to-day claim operations and how,

23 within a 10- to 20-day time frame, they were smoothing

24 out.  And I used that compared to my other industry

25 experiences.
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 1      MR. KENT:  Q.  When you say they were smoothing

 2 out, can you explain -- what is -- what part of this

 3 equation, the 10 or 20 days is smoothing out?

 4      A.  The 20-day and obviously 30 days are smoothing

 5 out.

 6      Q.  So if there's, as I think you're saying, the

 7 volatility in these numbers, these turnaround metrics,

 8 to the extent there is, volatility is at the 10-day or

 9 primarily at the 10-day, and then at those curves

10 smooth out as you get to 20 and then 30 days.

11          How does that relate to your opinion about how

12 well the claim shop is being managed?

13      A.  If you can look at what they're doing, it's

14 all about timeliness and quality.  And -- in a claim

15 shop.  So it tells me that they're addressing claims,

16 including, as we talked about, a quality measure

17 embedded in TAT.  It's running well, in my opinion.

18      Q.  But what is it about having greater volatility

19 in 10 days than at 20 and 30 days that translates to

20 your opinion or supports your opinion?

21      A.  That's telling me that they're using it to

22 identify early on issues; they're using it for resource

23 management assignments in order to keep any potential

24 issue on the -- not impacting stakeholders from an

25 external perspective.  In other words, they're on it
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 1 early to resolve the issue before it becomes an

 2 external issue.

 3      Q.  You just compared PLHIC's turnaround time

 4 metrics to some other health plans you're familiar

 5 with.

 6          Were each of these other health plans

 7 undergoing or involved in a major integration or

 8 transformation during the period of time that you're

 9 using to make this comparison?

10      A.  No, they were not.  These were standard

11 operating.

12      Q.  Do you ascribe any significance to that

13 difference?

14      A.  Well, the significance to me is they were

15 operating well within just a normal operating range for

16 a good performing company, regardless of having to deal

17 with an integration at that time.  So that spoke very

18 well to me.

19      Q.  So when you say "they," you're referring to

20 PLHIC?

21      A.  PLHIC.

22      MR. KENT:  Thank you.  That's all I have, your

23 Honor.

24      THE COURT:  Okay.  You want a quick break?

25      MR. STRUMWASSER:  Here's where we are.  We have
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 1 new exhibits.  We have allusions to ex-records stuff.

 2 I don't think it's possible for us to cross today.

 3 Mr. Gee is not here, and he's our expert on the metrics

 4 stuff.  We'd like to do something.  It may well be we

 5 don't have to bring the witness back.  We could do it

 6 by phone or something.  I'd like to explore all that.

 7          But I think we probably would -- we're going

 8 to need more time.  And we might have been able to pull

 9 it out if we'd had this testimony last night and had

10 overnight to work on it.  But we don't have the time in

11 a lunch or a break to do so.

12      THE COURT:  Okay.

13      MR. KENT:  Mr. McNabb was dragged through ten days

14 of cross.

15      THE COURT:  Okay.  What I propose to do is find

16 out what it is that you think you need to ask him about

17 and see if we can do it over the telephone if there's

18 anything left after we look at it.

19          I'll let you respond to what it is he wants to

20 ask.

21          Otherwise -- I'll not really seeing the

22 witness, but otherwise, as far as I'm concerned, he's

23 finished.

24      MR. KENT:  Appreciate that, your Honor.

25      THE COURT:  Anything else we can do today?
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 1      MR. KENT:  A couple housekeeping things.  We had

 2 filed motions to strike the testimony of the two CDI

 3 expert witnesses.  And it might be useful, if there's

 4 time in the schedule, to book some time to have that

 5 heard.  I think there might be some of that time -- the

 6 week after next.

 7      MR. VELKEI:  Week of the 19th.

 8      MR. STRUMWASSER:  I have a suggestion on that.

 9      THE COURT:  Is it all right to go off the record?

10          (Discussion off the record)

11          (Whereupon, the proceedings recessed

12           at 10:30 o'clock a.m.)

13
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 1 Tuesday, September 13, 2011          9:27 o'clock a.m.

 2                         ---o0o---

 3                   P R O C E E D I N G S

 4      THE COURT:  This is on the record before the

 5 Insurance Commissioner of the State of California in

 6 the matter of PacifiCare Life and Health Insurance

 7 Company.  This is OAH Case No. 2009061395,

 8 Agency No. UPA 2007-0004.  Today's date is September

 9 13th, 2011.

10          Counsel are present.  Respondent is present in

11 the person of Ms. Knous.

12          And we are in the cross-examination of

13 Dr. Kessler.

14      MR. KENT:  Before we get started with the

15 questioning, if I could raise the issue of whether

16 Mr. Strumwasser intends to recross-examine Mr. McNabb.

17 He's quite busy in the next few weeks.  And if we're

18 going to -- if we're going that route we'd like to get

19 that scheduled.

20          (Discussion off the record)

21      MR. STRUMWASSER:  Thank you, your Honor.

22                      DANIEL KESSLER,

23          called as a witness by the Respondent,

24          having been previously duly sworn, was

25          examined and testified further as



21618

 1          hereinafter set forth:

 2      CROSS-EXAMINATION BY MR. STRUMWASSER (resumed)

 3      MR. STRUMWASSER:  Q.  Good morning, Dr. Kessler.

 4          Dr. Kessler, the last time you were here, we

 5 were discussing Page 6 of your report, Exhibit 5621,

 6 and the reasons why you believe the probability of

 7 detection was 100 percent.  Do you recall that?

 8      A.  Yes.

 9      Q.  First of all, Dr. Kessler, is there a body of

10 academic literature on calculating the probability of

11 detection?

12      A.  Yes.

13      Q.  Can you give us the leading components of that

14 body?

15      A.  Yes.  The probability of detection is based on

16 the factors like the ones that I cited, for example,

17 whether the potential violator took affirmative steps

18 towards disclosure or, conversely, took affirmative

19 steps to cover up its behavior, the extent to which

20 enforcement had occurred and would be likely to occur

21 for the conduct at issue.  You know, the academic

22 literature on the probability of detection describes

23 the factors that I cited in my report.

24      Q.  I'm sorry.  When I asked you if you can give

25 us the leading components of the body of literature, I
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 1 was really looking for articles and authors.

 2      A.  Sitting here today, I can't give you

 3 citations.

 4      Q.  Can you -- do you recall there being any

 5 academic books or articles that are devoted exclusively

 6 to the probability of detection?

 7      A.  Sitting here today, I can't give you citations

 8 to particular articles.  But I can tell you that,

 9 having reviewed the literature on the theory of

10 deterrence before writing my report, I recall seeing

11 lots of references to the factors that would go into

12 calculation of probability of detection.

13      Q.  Dr. Kessler, my second question didn't ask you

14 for titles or authors.  I asked you do you recall there

15 being any academic books or articles, do you recall

16 whether there are any that are devoted exclusively to

17 the probability of detection?

18      A.  I don't recall.

19      Q.  The second and third bullets on Page 6 discuss

20 the newly enacted provider protections, the requirement

21 that CDI investigate provider complaints and the

22 incentive to file complaints, right?

23      A.  Yes, in general, yes.

24      Q.  Now, the fact that providers have the right to

25 complain to CDI, that does not mean the complaints will
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 1 be filed for every violation, does it?

 2      A.  No, but that's not what the bullet says.

 3      Q.  Would you agree that some providers might not

 4 know they have rights under law to file complaints with

 5 the Department?

 6      MR. VELKEI:  Calls for speculation.

 7      THE COURT:  Overruled.  He's an expert.

 8      THE WITNESS:  I don't know.

 9      MR. STRUMWASSER:  Q.  Would you agree that some

10 providers won't go to the trouble of filing complaints?

11      A.  I don't know.

12      Q.  I mean, in the economic literature, there are

13 studies about how often various kinds of people

14 actually seek redress from grievances in -- are you

15 familiar with any of that work?

16      MR. VELKEI:  Vague.

17      THE WITNESS:  Yeah, I'd need to know more

18 specifics about what you were talking about before I

19 could tell you.

20      MR. STRUMWASSER:  Q.  Have you seen any studies of

21 how often, for example, consumers actually complain

22 when they believe that they have been harmed?

23      A.  I would have to know more about the context.

24 I mean, consumer complaint about harm for what?

25      Q.  In any context.  Have you seen any studies in
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 1 any context of the frequency with which consumers

 2 complain about their grievances with companies they

 3 think have cheated them?

 4      A.  I don't know.  I'd have to know more specifics

 5 about what you're asking.

 6      Q.  You're not familiar with any studies about the

 7 frequency with which consumers complain or assert their

 8 grievances; is that the case?

 9      A.  Just sitting here, I can't -- it's just too

10 hard for me to remember what -- given that I don't have

11 the context of what you're asking.

12      Q.  Would you agree that the provider complaint

13 rights that were enacted to which you refer on Page 6,

14 those applied across the board to all health insurers,

15 did they not?

16      A.  No.  They applied to CDI-regulated insurers.

17      Q.  Do you know whether there are similar rights

18 established in the law for non-CDI-health-regulated

19 companies?

20      MR. VELKEI:  Objection, irrelevant.

21      THE COURT:  Overruled.

22      THE WITNESS:  My recollection is that

23 DMHC-regulated entities have a similar complaint

24 scheme, but I don't remember the specifics of it.

25      MR. STRUMWASSER:  Q.  In any event, CDI was likely
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 1 to be receiving complaints against many health

 2 insurers, was it not?

 3      MR. VELKEI:  Objection, vague.

 4      THE COURT:  Do you understand the question?

 5      THE WITNESS:  Yes.

 6      THE COURT:  All right.  I'll allow it.

 7      THE WITNESS:  I don't know.

 8      MR. STRUMWASSER:  Q.  You don't know whether CDI

 9 was likely to be receiving complaints against all

10 health insurers?

11      A.  I don't know.

12      Q.  Against many health insurers?

13      MR. VELKEI:  Asked and answered.

14      MR. STRUMWASSER:  That's different.

15      THE COURT:  I'll allow it.

16      THE WITNESS:  I don't know.

17      MR. STRUMWASSER:  Q.  Wherever it got them from,

18 complaints from whichever of the health insurers it

19 regulates, CDI had a statutory duty to respond to all

20 of the complaints that were being made against health

21 insurers under statute, right?

22      A.  No, I don't think that's accurate.  But I'm

23 not certain that they had a statutory responsibility to

24 respond to all complaints.  But I don't know.

25      Q.  Well, all complaints made under this statute?



21623

 1      A.  I don't -- I'd have to go back to the statute

 2 to verify exactly what responsibilities of response CDI

 3 had when providers filed complaints.  I don't recall

 4 specifically.

 5      Q.  So it's fair to say then that in 2006 and 2007

 6 you are not -- let me start that over.

 7          It's fair to say that you are not familiar

 8 with the administrative burdens that CDI faced in

 9 implementing this statute in 2006 and 2007?

10      MR. VELKEI:  Assumes facts not in evidence.

11      THE COURT:  Overruled.

12      THE WITNESS:  I don't know what administrative

13 burdens CDI faced in implementing this statute, nor do

14 I know what administrative burdens they faced for other

15 reasons.

16      MR. STRUMWASSER:  Q.  And you are also unaware of

17 the administrative resources at the Department's

18 disposal to carry out its functions under this new

19 statute, right?

20      A.  Yes.  I'm not aware specifically of the

21 budgets that the Department had allocated to implement

22 this statute.  But I am aware of the Department's

23 overall budgets and resources because that was an

24 exhibit introduced in the case.  And those budgets were

25 substantial.
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 1      Q.  Those budgets have items allocated by law to

 2 functions other than this, correct?

 3      A.  I don't know.

 4      Q.  So just to sort of wrap this up, you did not

 5 take into account, when you developed the opinions that

 6 you have reported in your report, you did not take into

 7 account the extent to which limits on resources or

 8 other demands for about -- concerning provider

 9 complaints against insurers other than PacifiCare or

10 other statutory responsibilities of the Department

11 might affect the Department's ability to detect and

12 enforce violations attributable to PacifiCare Life and

13 Health Insurance Company, correct?

14      MR. VELKEI:  Would you mind reading that back?

15      THE COURT:  Yes.

16          (Record read)

17      THE WITNESS:  No, I don't agree with that.

18      THE COURT:  You did take it into account?

19      THE WITNESS:  Yes.

20      MR. STRUMWASSER:  Q.  You did not know the

21 resources available to carry out the provider complaint

22 investigation and response function that the Department

23 had, correct?

24      MR. VELKEI:  Asked and answered.

25      THE COURT:  Sustained.
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 1      MR. STRUMWASSER:  Q.  Do you have any basis to

 2 conclude whether or not the Department had sufficient

 3 resources available to it for the provider complaint

 4 function to deal with all of the provider complaints it

 5 would get in 2006 and 2007?

 6      A.  No.  But that wasn't your original question.

 7 Your original question referred to the Department's

 8 ability to detect violations.  And on those grounds, I

 9 did take into account the issue of resources based on

10 the fact that historically, the enforcement costs have

11 been borne by companies, not by the Department.

12          So to respond to your initial question, yes, I

13 took resources into account with regard to the

14 complaint process specifically.

15      Q.  With respect to the complaint process

16 specifically in your assumption that whatever resources

17 the Department needed could be obtained through the

18 reimbursement of expenses by the company; is that

19 right?

20      A.  No.

21      Q.  I understood your last answer to be that you

22 took into account the fact that the Department can

23 recover resources -- excuse me -- can recover

24 investigation costs, right?

25      A.  Yes.
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 1      Q.  Did you take -- was there any other fact or

 2 facts that you had that you took into account in your

 3 opinions in this report regarding the resources

 4 available to the Department specifically for the

 5 investigation and enforcement of violations brought to

 6 its attention by providers?

 7      A.  Yes, the other exhibits introduced in this

 8 case detailing the Department's budget in general.

 9      Q.  But you testified earlier you don't know what

10 constraints -- what legal constraints are on the

11 Department's budget with respect to moving people

12 around, correct?

13      A.  Yes, I don't know that.

14      Q.  And you also don't know what other complaints

15 the Department had to deal with from other insurers, do

16 you?  I don't mean to say "from other insurers."

17          You also don't know what complaints the

18 Department had to deal with from providers complaining

19 about other insurers?

20      A.  I don't, although I would have liked to have

21 had that information in order to better evaluate the

22 provider complaints against PacifiCare.  But my

23 understanding is that information was not made

24 available by the Department.

25      Q.  Dr. Kessler --
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 1      MR. VELKEI:  Your Honor, excuse me, just to be

 2 clear, we did ask for that information.  The Department

 3 refused to give it to us.

 4      MR. STRUMWASSER:  Q.  Dr. Kessler, is it your

 5 understanding that, if the Department gets funds from

 6 an enforcement action, it can turn around and apply

 7 those funds to hire new people?

 8      A.  I don't know.

 9      Q.  You don't know one way or the other?

10      A.  I don't know one way or the other.

11      Q.  Do you know what the phrase "authorized

12 positions" means in the context of state government?

13      A.  No.

14      Q.  Are you aware that, in order to hire a person,

15 one has to have an authorized position?

16      MR. VELKEI:  Objection, relevance.

17      THE COURT:  Overruled.

18      THE WITNESS:  No, I don't know the details about

19 California state government employment practices.

20      MR. STRUMWASSER:  Q.  Are you aware that

21 authorized positions have to be enacted by the

22 legislature in the state budget?

23      A.  No.

24      Q.  Are you aware of any authority for the

25 Department to recover the costs of investigating
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 1 complaints where those costs are incurred not in the

 2 course of a market conduct exam but by compliance

 3 officers who are dealing with complaints from the

 4 public and -- including providers?

 5      A.  Could you please read the question back?

 6      THE COURT:  Sure.

 7          (Record read)

 8      THE WITNESS:  No.

 9      MR. STRUMWASSER:  Q.  The next bullet on Page 6

10 is -- that I would like to ask you about is the one

11 that refers to -- the fifth bullet that refers to the

12 undertakings.  Do you see it?

13      A.  Yes.

14      Q.  Is it your testimony that the metrics

15 PacifiCare committed in the undertakings to reporting,

16 those metrics would reveal all of the violations that

17 are charged in this case?

18      A.  No.  I don't believe the metrics reported in

19 the undertakings would reveal all violations, but I do

20 believe that the metrics reported in the undertakings

21 would specifically reveal late payment violations.

22          And I also believe that the metrics in the

23 undertakings would reveal more generally claims

24 handling problems.  So the fact that the company was

25 providing quarterly reports on those statistics to the
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 1 Department means, from the perspective of a rational

 2 manager, it's unrealistic to believe that claims

 3 handling problems in general would not be detected.

 4      Q.  Well, specifically, what potential violations

 5 involving claims handling other than late payment was

 6 PacifiCare committed to reporting in the undertakings?

 7      MR. VELKEI:  Objection, vague.

 8      THE COURT:  I'm sorry.  Did you understand the

 9 question?

10      THE WITNESS:  No.

11      THE COURT:  All right.  Could you --

12      THE WITNESS:  I didn't understand.

13      THE COURT:  I don't think rereading it's going to

14 help.  Can you rephrase?

15      MR. STRUMWASSER:  Okay.

16      Q.  You point out that the undertakings committed

17 PacifiCare to report late payment, right?

18      A.  Yes.

19      Q.  What other potential violations involving

20 claims handling other than late payments would have

21 been directly revealed by the filings made pursuant to

22 the undertakings?

23      MR. VELKEI:  Calls for speculation.

24      THE COURT:  I'll allow it.

25      THE WITNESS:  I don't know.  I would have to look.
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 1 I mean, I remember reading the undertakings.  And

 2 certainly if I had a copy of them in front of me, it

 3 would be helpful to be able to talk through them with

 4 you.

 5      MR. STRUMWASSER:  Q.  Let's see what you

 6 understand, and you can tell us if you don't know or if

 7 you do.

 8          Do you understand there to be anything in the

 9 undertakings regarding reporting the acknowledgment of

10 claims?

11      A.  I don't remember.

12      Q.  Do you recall the company being required by

13 the undertakings to report the acknowledgment of

14 provider disputes?

15      MR. VELKEI:  Vague.

16          "Acknowledgment of provider disputes"?

17      MR. STRUMWASSER:  Yep.

18      THE WITNESS:  I don't understand.  I'm sorry.  I

19 don't know.

20      MR. STRUMWASSER:  Q.  Are you aware that a health

21 insurer under Department of Insurance's jurisdiction

22 that receives a provider dispute has to acknowledge it?

23      A.  I don't -- I don't know.  I don't understand

24 what you're saying.  Acknowledge it to whom?

25      Q.  To the complainant, to the disputant?
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 1      A.  I don't know.

 2      Q.  Who, in your understanding, who is it that's

 3 supposed to get the acknowledgment of a claim?

 4      A.  The party that submitted it.

 5      Q.  Right.  To the best of your knowledge, was

 6 there anything in the undertakings that required

 7 PacifiCare to report information that would have

 8 revealed violations in the maintenance of claim files?

 9      MR. VELKEI:  Calls for speculation.  Again, your

10 Honor, the witness has asked for a copy of the

11 documents so that they can go through it.  He says he

12 doesn't recall the specifics metrics set forth there.

13 I'm not sure this is a meaningful exercise.

14      THE COURT:  It's cross-examination of an expert.

15 I'll allow it, but I don't think we're getting

16 anywhere.

17      MR. STRUMWASSER:  The witness has asserted that a

18 wide range of violations would have been detected.  And

19 we now know that the witness doesn't know whether any

20 of those violations would have been reported under the

21 undertakings that he has cited.

22      MR. VELKEI:  That's not what he said, your Honor.

23 He said that this would detect, more generally, claims

24 handling problems.  He's completely putting words in

25 the witness's mouth that are not in the record.
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 1      MR. STRUMWASSER:  We'll get to the "general" part.

 2 But I want to get the direct first.

 3      THE COURT:  All right.  I'll allow it.

 4      MR. STRUMWASSER:  Q.  Dr. Kessler, sitting here

 5 today, do you know whether PacifiCare was required to

 6 report any errors in the payment, that is to say the

 7 wrongful payment, of claims?

 8      A.  I don't know.  What I testified was that there

 9 were metrics in the undertakings that would be

10 sensitive to more general claims handling problems

11 which might include things like incorrect payments.

12 And so upticks in those metrics, even though they were

13 not specifically on the alleged violations you've

14 cited, would indicate to the Department, to the

15 regulator, that there was a problem and would guide

16 them towards detecting it.

17      Q.  I understand your position that an uptick in

18 those metrics would alert the regulator to a different

19 violation potentially.  Is it also your testimony that

20 the absence of an uptick in the reported metrics would

21 indicate that there was no other problem?

22      A.  I don't know.  I mean, the way I would analyze

23 this -- the way I wanted to analyze it originally was

24 to look at complaint metrics from PacifiCare against

25 complaint metrics from other companies, either in
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 1 levels or in changes over time.

 2          And I would assume the Department would seek

 3 to do that too, since that would be the intuitively

 4 sensible way of trying to detect whether a company's

 5 performance was not up to par.

 6      MR. STRUMWASSER:  You know, your Honor, when the

 7 answer is "I don't know," an explanation that really

 8 isn't responsive is not helpful here.  I mean, if time

 9 is an issue, may I suggest that an "I don't know"

10 doesn't really call for an explanation?

11      MR. VELKEI:  Your Honor, I disagree.  I think this

12 whole line of questioning is not helpful.

13      THE COURT:  All right.  Stop it.  Just -- next

14 question.  Move on.

15      MR. VELKEI:  Thank you.

16      MR. STRUMWASSER:  Q.  What metrics are actually

17 reported in your recollection under the undertakings?

18      MR. VELKEI:  Asked and answered.

19      THE COURT:  Overruled.

20      THE WITNESS:  I remember claims payment

21 timeliness.  You know, I'm sorry.  I just don't

22 remember without looking at the document.

23      MR. STRUMWASSER:  Q.  Okay.  Claims payment

24 timeliness.  Let's assume that the insurer reports

25 claims payment timeliness.  And do you know what a COCC
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 1 is?

 2      A.  Yes.

 3      Q.  Okay.  Let's assume that this insurer, this

 4 hypothetical insurer never processes COCCs.  They get

 5 lost; they get thrown out.  And people are erroneously

 6 denied coverage.  Are you with me?

 7      A.  Yes.  This is a hypothetical?

 8      Q.  Yes.

 9      A.  Yes, I understand.

10      Q.  Would you agree with me that there is nothing

11 in the reporting of TATs that is likely -- the

12 turnaround time for claims that is likely to detect

13 that problem?

14      A.  Turnaround time.  I'm not sure, but I think

15 the undertakings also contained a more general measure,

16 like consumer complaints or something, that would help

17 detect the problem that you're talking about.  But of

18 course, without looking at them, I can't be sure what

19 was in them.

20      Q.  Did you rely on that general provision when

21 you formulated your opinions in your report?

22      A.  I relied on the fact that the undertakings

23 provided the Department with reports about both

24 timeliness and other measures of claims payment in

25 forming my opinion.
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 1      Q.  Is there any metric in the undertaking that

 2 would reveal the absence of the requirement in EOBs

 3 that providers and members be given notice of their

 4 right to appeal to the Department of Insurance?

 5      A.  I don't -- I don't know.  I can't remember

 6 without looking at them.

 7      Q.  Is there anything in turnaround time metrics

 8 or the late payment metrics that you have referred to

 9 that would reveal a failure to give that kind of a

10 notice in EOBs and EOPs?

11      MR. VELKEI:  "...that kind of a notice in EOBs,"

12 you mean, you're talking about the IMR notice?

13      MR. STRUMWASSER:  And the EOPs, the Department of

14 Insurance notice.

15      MR. VELKEI:  Vague as to "that kind of notice."

16 There are two different issues with regard to --

17 there's different issues with the EOB and the EOP.

18      MR. STRUMWASSER:  They're both --

19      THE COURT:  They were IMR notices, correct.

20      MR. STRUMWASSER:  There were IMR notices, and

21 there were also notices telling providers that they may

22 appeal to the Department.

23      MR. VELKEI:  Again, vague as to "that kind of

24 notice."  If Mr. Strumwasser could re-ask the question.

25      THE COURT:  All right.
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 1      MR. STRUMWASSER:  The question was notices of

 2 right to appeal to the Department.

 3      MR. VELKEI:  That's not the question.  That wasn't

 4 the question.

 5      THE COURT:  All right.  Start over.

 6      MR. STRUMWASSER:  Q.  Is there any metric in the

 7 undertaking that would reveal -- strike that.

 8          Is there anything in the late payment

 9 timeliness metric required by the undertakings that

10 would reveal a failure to include in EOBs and EOPs the

11 recipient's right to appeal to the Department of

12 Insurance?

13      A.  No, not in the timeliness metric.  But there

14 were other metrics as well.

15      Q.  Which metrics?

16      A.  It would be so much easier to have this

17 discussion if I could look at a copy of the document.

18      Q.  That's what we do redirect for.  You referred

19 a moment ago to a measure of complaints to the

20 Department, right?

21      A.  Yes.

22      Q.  Would you agree that the absence of a notice

23 telling people they had to right to complain is

24 unlikely to be detected in complaint rates to the

25 Department?
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 1      MR. VELKEI:  Is it okay to read that back, Your

 2 Honor?

 3      THE COURT:  Sure.

 4          (Record read)

 5      MR. VELKEI:  Your Honor, it's argumentative, and

 6 the witness didn't offer testimony on that issue.

 7      THE COURT:  Yes, he did.  He said --

 8          Just answer the question.

 9      THE WITNESS:  Could you please read the question

10 back?

11          (Record read)

12      THE WITNESS:  No, I wouldn't agree with that.

13      MR. STRUMWASSER:  Q.  You say that it would be

14 particularly unrealistic to believe that late payments

15 would escape CDI's notice in light of the reporting

16 required by the undertakings, right?

17      A.  Yes.

18      Q.  Is it not true, Dr. Kessler, that PacifiCare

19 could be within 95 -- could meet the metric provided in

20 Undertaking 19 with regard to 95 percent of uncontested

21 claims within 30 calendar days and still have

22 violations within all of the remaining 5 percent?

23      MR. VELKEI:  Calls for a legal conclusion.

24      THE COURT:  Overruled.

25      THE WITNESS:  I don't know.  But the notion
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 1 that -- I mean, if PacifiCare is giving the Department

 2 a timeliness -- set of timeliness statistics on a

 3 quarterly basis, then it's just not possible to believe

 4 that timeliness violation -- the Department wouldn't be

 5 aware of timeliness violations because they had the

 6 aggregate statistic describing the company's

 7 performance.

 8      MR. STRUMWASSER:  Q.  Is it realistic to believe

 9 that the Department might not prosecute violations if

10 there were fewer than 5 percent?

11      A.  That would certainly be consistent with the

12 undertakings in the NAIC guidelines.

13      Q.  Is that a yes?

14      A.  Yes.

15      Q.  Dr. Kessler, in December of 2005, what

16 probability would a reasonable insurer of PacifiCare's

17 position have assigned to the likelihood that the

18 Department of Insurance would conduct a market conduct

19 exam of PacifiCare covering mid 2006 to mid 2007?

20      THE COURT:  Do you need that repeated?

21      THE WITNESS:  Yes, that would be helpful.

22          (Record read)

23      THE WITNESS:  I don't know.

24      MR. STRUMWASSER:  Q.  Are you aware that the

25 Department had conducted a market conduct exam covering
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 1 a period in 2005 into early 2006?

 2      A.  Yes, I believe that the market conduct exam to

 3 which you're referring extended through June 30, 2006.

 4      Q.  Right.  Are you aware that market conduct

 5 exams are typically done on a five-year cycle?

 6      MR. VELKEI:  Talking about non-targeted, routine?

 7      MR. STRUMWASSER:  That's what the word "normally"

 8 does.

 9      THE WITNESS:  No, I don't know.

10      MR. STRUMWASSER:  Q.  Would the fact that the

11 Department had conducted a market conduct exam

12 ending -- for the period ending June 30, 2006,

13 combined, with the fact that the Department does market

14 conduct exams, routine market conduct exams on a

15 five-year rotation indicate to you that there was

16 substantially less than a 100 percent chance of a

17 market conduct exam of PacifiCare for the period mid

18 2006 to mid 2007?

19      A.  Taken in isolation, maybe, but along with the

20 other facts that I discuss in my report, no.

21      Q.  The funny thing is, if the probability is 100

22 percent that there will be detection, then even if

23 there's only one factor that points in the other

24 direction, you would need to come off of 100 percent,

25 wouldn't you?
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 1      A.  I don't think I said "100 percent."  I think I

 2 said "essentially certain."

 3      Q.  Now, I think that there may have been a

 4 miscommunication in the previous question and answer.

 5          My question to you was, given the existence of

 6 the prior 2005-2006 exam and given the five-year cycle,

 7 there was -- would you agree that there was

 8 substantially less than 100 percent chance of a market

 9 conduct exam for PacifiCare covering the mid 2006 to

10 2007 period?

11          I think your answer was making reference to

12 the hundred percent probability of detection.  I just

13 want to focus on the probability of there having been a

14 market conduct exam in 2006 to '7.  You have that

15 distinction in mind?  We're talking specifically about

16 what the ex-ante probability, sitting in 2005 -- let me

17 start over.

18          You're sitting in the -- in 2005 --

19      THE COURT:  I'm having deja vu.  Didn't you ask

20 him about this before?

21      MR. STRUMWASSER:  I asked him with respect to

22 other violations.  I haven't asked him what the

23 probability of an exam was.

24      THE COURT:  All right.

25      MR. STRUMWASSER:  Q.  Sitting in the board room in
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 1 2005, knowing two things:  That there was the market

 2 conduct exam for the period ending June 30, 2006, and

 3 that they are on a five-year cycle -- are you with me?

 4      A.  Yes.

 5      Q.  -- would you agree that the possibility that

 6 there would be a market conduct exam covering mid '06

 7 to mid '07 was substantially less than 100 percent?

 8      MR. VELKEI:  Objection, vague, your Honor.  In

 9 2005, the routine market conduct exam had not begun.

10 It began sometime in late 2006.  So the question

11 assumes that there was already this market conduct exam

12 going on when in fact that didn't occur until 2006.

13      THE COURT:  No, I think it has to do with the

14 prior one.

15      MR. STRUMWASSER:  The prior one.  That's right.

16      MR. VELKEI:  The prior one, your Honor, started in

17 2006 because the period -- it was a routine exam for

18 the last six months of '05 and the first six months of

19 '06, began at the end of '06, and wasn't even finaled

20 until after the targeted market conduct examination for

21 which we're here today.

22          So this is such a waste of time, and it's

23 really --

24      THE COURT:  You know what, Mr. Velkei?  I'm sorry

25 it's wasting your time.  Okay?  We're here to
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 1 cross-examine the witness.  We're trying not to.

 2          I believe that there is a valid question under

 3 all that somewhere.  I do think that it's a little bit

 4 difficult concept because you're trying to imagine what

 5 somebody would imagine about the period of the market

 6 conduct exam at some earlier date; is that correct?

 7      MR. STRUMWASSER:  Yes, that is right.

 8      THE COURT:  Do you understand?

 9      THE WITNESS:  I do understand.

10      THE COURT:  All right.

11      THE WITNESS:  I do understand.  I disagree with

12 Mr. Strumwasser's characterization of "substantially

13 less" because I don't know, given the other factors

14 that I listed in my report, whether those factors --

15 for example, the Commissioner's statement that he would

16 be totally engaged, the active providers, all the

17 factors I list in my report.

18          I can't tell you, putting myself in the

19 perspective of someone six years ago, whether that

20 would lead them to believe the probability of a market

21 conduct exam would be substantially less.  I don't

22 know.  That was Mr. Strumwasser's question.

23      THE COURT:  All right.

24      MR. STRUMWASSER:  Q.  Assuming there was going to

25 be a market conduct exam in -- covering the mid 2006 to
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 1 mid 2007 period, what would your ex-ante 2005

 2 probability be that, as a part of that exam, the

 3 Department would perform an electronic analysis of 100

 4 percent of all paid claims?

 5      A.  My gosh, I just have no idea.

 6      Q.  Are you aware that PacifiCare is alleging that

 7 it was singled out for an electronic analysis which is

 8 not routinely done in other market conduct exams?

 9      A.  I'm aware that, in the prior market conduct

10 exams on health insurers that I reviewed, there were no

11 conclusions from an electronic analysis.

12          I seem to remember that the Department had

13 done an electronic analysis or there was some

14 possibility that it had done an electronic analysis on

15 another insurer's database but that those results never

16 made it into the market conduct exam.  But I don't

17 remember the specifics of that.

18      Q.  So you have no opinion as to whether or not --

19 as to how likely it would have appeared in 2005 that a

20 market conduct exam covering mid '06 to '07 for

21 PacifiCare would employ that type of an electronic

22 analysis?  You just don't have anything on that, right?

23      A.  Yes.  Yeah, I don't know.

24      Q.  You would agree, would you not, that the

25 probability of a violation being detected and the
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 1 probability of a violation being subject to an

 2 administrative accusation filed by the Department are

 3 two separate things, right?

 4      A.  I don't know what an administrative accusation

 5 is.  That sounds like a term of art.  I don't know what

 6 the definition is.

 7      Q.  Okay.  I'd like you to assume that an

 8 accusation functions like a complaint to initiate an

 9 enforcement action such as the one you're sitting in

10 today.  Are you with me?

11      A.  Yes.

12      Q.  So put differently, you would agree that the

13 probability that a given violation would be detected is

14 not necessarily identical to the probability that that

15 same violation would be detected and would become the

16 subject of an enforcement action, correct?

17      A.  Yes.

18      Q.  Do you know how many enforcement actions the

19 Department has initiated against health insurers in the

20 last six years?

21      A.  I don't.  But one of my -- I know a number

22 that's similar to that, the number of actions finalized

23 due to market subject exam findings in the last six

24 years.  But that's not exactly the number you were

25 asking for.
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 1      Q.  Okay.  And I'll settle for that.  Why don't

 2 you count for me how many of those there are.

 3      A.  Okay.  74 from 2002 to 2009.

 4      Q.  What were you looking at when you did that

 5 calculation?

 6      A.  This is my Slide 25 of Exhibit -- I'm sorry.

 7      MR. STRUMWASSER:  I'm guessing 5622?

 8      MR. VELKEI:  22.

 9      THE WITNESS:  Yes, yes.  Thank you.

10      MR. STRUMWASSER:  Q.  And you actually have also

11 the number there for the number -- what was the sum, by

12 the way?

13      A.  74, I think.

14      Q.  And what was the number of exams adopted by

15 the Commissioner, sum for the same period?

16      A.  Oh, gosh, I don't know.  I could add them up

17 if you'd like.

18      Q.  Let's do that.  There's eight numbers.

19      A.  2,091.

20      Q.  So fewer than half of the number of exams

21 adopted by the Commissioner resulted in legal branch

22 actions, right?

23      A.  Yes.

24      Q.  And do you know how many of those 2,091 exams

25 resulted in the conduct of a hearing at which evidence
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 1 was taken?

 2      A.  No.

 3      Q.  Do you know how many of those 2,091 resulted

 4 in a final judgment by -- or proposed decision rather

 5 by an administrative law judge to the Commissioner?

 6      A.  No.

 7      Q.  Are the exams shown on Page 25, are the

 8 figures shown on Page 25 limited to health insurers?

 9      A.  No.  I believe they are not.

10      Q.  Do you know roughly how many companies the

11 Department of Insurance regulates?

12      MR. KENT:  These are insurance companies or --

13      THE COURT:  I assume.

14      MR. STRUMWASSER:  God, I hope so.

15      MR. KENT:  Because they have agents and brokers

16 and all kinds of agents and brokers and --

17      MR. STRUMWASSER:  That's an interesting question.

18 Thank you.

19      Q.  Let's just start with insurance companies.  Do

20 you know how many insurance companies the Commissioner

21 regulates, that is to say, carriers?

22      A.  No, no, I don't know.

23      Q.  We have the helpful point made that some

24 enforcement actions are brought against agents.  Do you

25 know roughly how many insurance agents are regulated by
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 1 the Commissioner in the State of California?

 2      THE COURT:  But a lot of those will go to hearing

 3 and result in proposed decisions.

 4      MR. STRUMWASSER:  That's right.  They do.

 5      THE COURT:  I'm not sure they really belong in

 6 this --

 7      MR. STRUMWASSER:  I don't either, and I don't know

 8 whether they are in here.

 9      THE COURT:  Okay.  Fair enough.

10      MR. STRUMWASSER:  Q.  Do you know whether actions

11 against insurers are included in these data?

12      THE COURT:  In brokers and agents?

13      MR. STRUMWASSER:  Yes.

14      Q.  Whether brokers and agents are included in

15 Slide 25?

16      A.  Brokers and agents included in Slide 25.  I

17 think they are.

18      Q.  So the $37 million figure at the bottom

19 includes penalties that were -- or -- yes, "penalty" is

20 the term you use here -- penalties against individual

21 agents and brokers?

22      A.  I would have to check to be positive about

23 that, but my recollection is that this is all penalties

24 resulting from market conduct division legal actions,

25 which could include actions against agents and brokers
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 1 for market conduct violations.

 2      Q.  Do you know of any cases that have been filed

 3 by the Department, that is to say, accusations filed

 4 involving any of the statutes and regulations that

 5 are -- strike that.

 6          Do you know any other case that has been filed

 7 regarding claim handling practices other than

 8 rescissions -- against health insurers?  Excuse me.

 9          Do you want me to do that again?

10      A.  I mean, I know that in the Blue Shield, Anthem

11 Blue Cross, and Health Net cases there were allegations

12 of -- other than allegations of rescissions,

13 allegations of claims handling violations.

14          And in the United multi-state case and the

15 Mega multi-state case, there were allegations of claims

16 handling violations.  I don't -- I'm afraid I don't

17 know if that's responsive to the specific of your

18 question.

19      Q.  Do you know what a multi-state case is?

20      A.  Yes.

21      Q.  What is it?

22      A.  A multi-state case is a case in which an

23 insurer that operates in many states has been alleged

24 by more than one state's insurance commissioner to have

25 committed violations of those states' insurance codes
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 1 so the insurance commissioners of the many states, to

 2 save on enforcement costs, act together in the pursuit

 3 of the violating insurer.

 4      Q.  Are you aware that one state will generally

 5 take the lead in a multi-state prosecution?

 6      MR. VELKEI:  Misstates the facts in the record.

 7      MR. STRUMWASSER:  I'm asking.

 8      THE COURT:  Overruled.

 9      THE WITNESS:  I'm not sure if it's one state or --

10 I believe in the Mega case there were a couple of

11 states taking the lead.  But it's -- I believe it is

12 true that you have a subset of the affected states who

13 are -- who generally take the lead in multi-state

14 actions.

15      MR. STRUMWASSER:  Q.  Do you recall whether

16 California took the lead in the Mega multi-state?

17      A.  I don't recall if they took the lead.  But

18 they did agree to the settlement.

19      Q.  Understood.  Do you know whether California

20 took the lead in the United multi-state investigation?

21      A.  I don't recall.  But they agreed to that

22 settlement also.

23      Q.  Dr. Kessler, am I correct that you believe the

24 Department was improperly influenced to bring this case

25 by provider groups?
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 1      A.  Yes.

 2      Q.  Is it your contention that this case would not

 3 have been brought but for the CMA and UC and other

 4 provider complaints?

 5      A.  I don't know what -- I don't know.

 6      Q.  You have no opinion one way or the other?

 7      A.  I don't know because I don't know what you

 8 mean by "brought."

 9      Q.  Whether this case would have resulted in --

10 let's just do it this way.

11          You've accused the Department of becoming

12 captured by provider interests, right?

13      A.  No.  I haven't accused anyone of anything.

14      Q.  You do not -- have not expressed the opinion

15 that provider groups regulatorily captured the

16 Department of Insurance?

17      A.  I've expressed that opinion.

18      Q.  Do you have an opinion as to whether or not

19 the accusation in this case would have been filed but

20 for that regulatory capture you allege?

21      A.  I don't know.  Is "accusation" another term of

22 art referring to a particular kind of legal filing?

23      Q.  It's the same one.  It's the equivalent of a

24 complaint.  It starts the --

25      A.  I guess I don't know because I don't know what



21651

 1 potential actions can be taken by the Department

 2 without, you know, filing this particular kind of legal

 3 action.  I don't know.

 4      Q.  So you don't know whether or not the

 5 regulatory capture that you allege caused the filing

 6 of -- the initiation of this enforcement action; is

 7 that correct?

 8      A.  I certainly can't say for sure whether capture

 9 was the cause of any particular events in this matter.

10 But what I can say is that I saw substantial evidence

11 that led me to be concerned that, in the pursuit of

12 this matter, the Department was not pursuing consumers'

13 interests.

14      Q.  Likewise -- well, strike that.

15          Is it your contention that the Department

16 would not have initiated the market conduct exam, the

17 targeted market conduct exam covering '06-'07 but for

18 what you call regulatory capture?

19      A.  No.

20      Q.  So a priori, before, as of 2005, would a

21 reasonable insurer have expected the events that you

22 referred to as regulatory capture?

23      A.  I don't know.

24      Q.  You do believe that the regulatory capture

25 contributed to the likelihood that the Department was
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 1 going to seek penalties in this case, right?

 2      A.  I don't know.

 3      Q.  Okay.  Two insurance companies, both of them

 4 situated in the position that PacifiCare was in in

 5 December of 2005.  They're considering embarking on a

 6 course of action, each of them, that would run a risk

 7 of the violations that have been alleged in this case.

 8          Company A, the managers say, "You know, CMA is

 9 really powerful.  I'm afraid if we do any of these

10 things and they cause violations, or even if they don't

11 cause violations, that CMA is going to grab the

12 apparatus of the Department of Insurance and use it to

13 put pressure on us."  Do you have that assumption in

14 mind?

15      A.  Yes.

16      Q.  In the other company, Company B, everything's

17 the same except it doesn't occur to them that there is

18 a risk of regulatory capture.  They don't know about

19 the CMA, so they don't consider it.

20          Would the two companies' management, if they

21 were trying explicitly to derive P, the probability

22 that violations that they might commit are going to be

23 detected and enforced, would Company A and Company B

24 use the same value of P?

25      A.  This is a hypothetical?
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 1      Q.  Yes.

 2      A.  No.  I think the risk of capture recognized by

 3 Company A would tend to raise the value of P.

 4      Q.  And conversely, the absence of risk of capture

 5 or the absence of the appearance of the risk of capture

 6 would tend to reduce the value of P, would it not?

 7      A.  Yes.

 8      MR. STRUMWASSER:  I'm good for a few more minutes,

 9 but whatever you'd like with respect to time.

10      THE COURT:  Do you need a break?

11      THE WITNESS:  Yes.

12      THE COURT:  Take a break.

13          (Recess taken)

14      THE COURT:  Back on the record.

15      MR. STRUMWASSER:  Q.  Dr. Kessler, are you aware

16 that, prior to this case being commenced, the filing of

17 the accusation which is like a complaint, that United

18 and CDI representatives met to discuss the issues

19 concerning this case?

20      A.  Yes.

21      Q.  Would you agree that meetings like that

22 reflect a belief on the part of at least United's

23 people that there was a reasonable chance that the

24 Department could be dissuaded from filing an

25 accusation?
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 1      MR. VELKEI:  Vague as to "meetings like that,"

 2 vague as to time.

 3      THE COURT:  Do you understand the question?

 4      THE WITNESS:  No.

 5      THE COURT:  All right.  You need to rephrase.

 6      MR. STRUMWASSER:  Q.  My question was meetings

 7 prior to the filing of the accusation in this case.

 8 Are you with me?

 9      A.  Yes.

10      Q.  Would you agree that, to the extent

11 representatives of United met with CDI before the case

12 was filed in an attempt to persuade CDI not to file

13 this case, that that reflected a belief on the part of

14 United that they actually had a reasonable chance to

15 dissuade the Department from filing this case?

16      A.  Could I -- I'm not sure because I'm not sure

17 of the timing of all the other events that were

18 occurring at this time.

19      Q.  The only facts I think you need to have are

20 that this case was filed in January of 2008.  And I'm

21 referring to meetings that took place in 2007.

22      A.  So that's after the market conduct exam?

23      Q.  Yes.

24      A.  But before the filing of the case?

25      Q.  Yes.
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 1      A.  Okay.  So meetings after the market conduct

 2 exam was finalized but before the filing of the case --

 3 could you please read back --

 4      Q.  I'll just do it.  With that in mind --

 5      A.  Okay.

 6      Q.  -- would you agree that United would not have

 7 embarked upon those meetings if it did not believe it

 8 had a reasonable probability of dissuading the

 9 Department from filing an acquisition?

10      A.  Of course, it's hard for me to say what the

11 management's goals were at that time.  I would think

12 one of them would be to dissuade the Department.

13          But other goals would be to try to remedy the

14 difficulties that the Department highlighted as quickly

15 as possible.  So that might be another goal that United

16 management had at that time.

17      Q.  In general, would you expect a priori, you

18 know, in 2005, if there were going to be violations

19 detected and if there were going to be -- if there was

20 going to be an enforcement action filed, would you

21 expect that, following the filing of an accusation,

22 there would be opportunities to settle it prior to

23 final agency action?

24      MR. VELKEI:  Objection, relevance.

25      THE COURT:  Overruled.
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 1      THE WITNESS:  So I'm not sure because I first --

 2 could I ask, is this a hypothetical or is this --

 3      MR. STRUMWASSER:  Yes.

 4      THE WITNESS:  Okay.  Could you please read the

 5 question back?

 6      THE COURT:  Sure.

 7          (Record read)

 8      THE WITNESS:  Yes.  I would -- hypothetically, I

 9 would think that settlement would be an option as that

10 was how the other enforcement actions I studied were

11 resolved.

12      MR. STRUMWASSER:  Q.  And would you agree that, if

13 there is a settlement of a case in general, economic

14 theory indicates that that is founded on a compromise

15 by both sides?

16      MR. VELKEI:  Objection, relevance, if it goes

17 beyond sort of settlement in context of the Department

18 of Insurance.

19      MR. STRUMWASSER:  It's a hypothetical and it also

20 refers to the economic literature.

21      MR. KENT:  "It" refers to?

22      THE COURT:  Would you read the question?

23          I didn't think it went outside, Mr. Velkei.

24          (Record read)

25      THE COURT:  So it's general.  I think it can be
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 1 preliminary to something.

 2      THE WITNESS:  No.  I mean, in general, economic

 3 theory specifies the range over which settlements occur

 4 when parties settle but does not specify the specific

 5 settlement amount that results.

 6      MR. STRUMWASSER:  Q.  But that wasn't my question.

 7 My question is whether economic theory indicates that

 8 litigation that settles settles in the form of a

 9 compromise in which neither side will obtain all of its

10 objectives.

11      MR. VELKEI:  Objection, vague.  Are we talking now

12 just as a general proposition?

13      THE COURT:  It's clear that it's just general.

14      THE WITNESS:  Not necessarily, no.

15      MR. STRUMWASSER:  Q.  Have you ever heard it said

16 or read in the literature that settlement is a

17 complicating factor in deterrence because settlement

18 dilutes deterrence?

19      A.  Yes, I have heard that.  But I'd need to refer

20 back to the paper to understand exactly what the

21 authors meant by that because my recollection is that

22 was in a context of a lot of other things going on.

23          If you're reading from a paper, if you could

24 provide it to me, that would be helpful.

25      Q.  I have the answer.  We'll proceed from here.
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 1          On Page 10 of your Exhibit 5622, you criticize

 2 Dr. Zaretsky for failing, in your words, to recognize

 3 that CDI has historically recovered costs of

 4 enforcement from insurers.  Do you see that?

 5      A.  Yes.

 6      Q.  You testified that in every case you saw, CDI

 7 had recovered its enforcement costs, right?

 8      A.  Yes.

 9      Q.  And it's your opinion that, because CDI can

10 recoup enforcement costs, the probability of CDI

11 prosecuting PacifiCare's violations to conclusion was

12 almost certain, right?

13      A.  No.  No, that's not what I concluded.  What I

14 concluded was that the fact that CDI has historically

15 recovered enforcement costs meant that the resource

16 constraints cited by Dr. Zaretsky as a limiting factor

17 were not necessarily valid.

18      Q.  And that limiting factor was relevant because

19 Dr. Zaretsky had cited it in his discussion of the

20 value of P, correct?

21      A.  Yes.

22      Q.  How many cases did you observe where CDI

23 recovered some enforcement costs?

24      A.  All of the cases pursued against health

25 insurers, all five of them that I studied, CDI
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 1 recovered enforcement costs.

 2      Q.  And is it your conclusion that the amounts

 3 recovered in those settlements for enforcement costs

 4 represented the full costs of enforcement associated

 5 with those actions?

 6      A.  The -- my recollection of the specifics were

 7 that the Department charges the regulated entity for

 8 its estimate of what its true costs of enforcement are,

 9 yes.

10      Q.  What's the basis of that understanding?

11      A.  The statements in the market conduct exams and

12 the settlements and orders.

13      Q.  You saw a statement in the settlement

14 documents that the Department charges the regulated

15 entity for its estimate of what its true costs of

16 enforcement are?

17      MR. VELKEI:  Argumentative.

18      THE COURT:  Overruled.

19      THE WITNESS:  I'd have to go back to the exams to

20 discover what the exact language was.  I don't

21 remember, you know, sitting here, what it was.

22      MR. STRUMWASSER:  Q.  Are you aware that the

23 Department has specific statutory authority to recover

24 the cost of a market conduct exam from the insurer?

25      A.  Yes.
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 1      Q.  Are you aware of any similar authority to

 2 recover the Department's costs if it brings an

 3 enforcement action on violations that were discovered

 4 in a market conduct exam?

 5      A.  No.  But in every case that I looked at, they

 6 did recover those costs.  So even though I'm not aware

 7 of them having specific statutory authority to do so,

 8 it was true in every example that they did.

 9      Q.  And those were all settlements, right, all

10 five of those cases?

11      A.  Yes.

12      Q.  Are you aware that there's testimony in this

13 record that the time of a market conduct examiner spent

14 in this hearing is not chargeable to the company?

15      A.  No, I'm not aware of that.

16      Q.  Are you aware of any statutory authority that

17 the Department has to recover the costs that it's

18 incurring in this hearing?

19      A.  No, but the reason this -- my original

20 statement about Dr. Zaretsky's report is important is

21 because, from the perspective of a rational company

22 ex-ante considering the probability of detection and

23 enforcement, they would see that in every case the

24 company made payment for enforcement costs.

25          And so a rational potential violator would not
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 1 think that the Department was constrained with regard

 2 to resources given that, in every case, they recovered

 3 their enforcement costs from the company.

 4      Q.  Let's talk about the rational prospective

 5 violator.

 6          I'd like you to assume that the Department --

 7 that the insurer, hypothetical insurer that we're going

 8 to talk about, understands that the Department can

 9 obtain, as a matter of law, the market conduct

10 examination costs and cannot, as a matter of -- has no

11 statutory authority to cover the costs of bringing an

12 enforcement action.  Are you with me so far?

13      A.  Yes.  This is a hypothetical?

14      Q.  Yes.

15      A.  Yes, I understand.

16      Q.  And so now this hypothetical insurer sits down

17 with the Department and attempts to resolve the

18 disagreement about the violations that were detected in

19 the market conduct exam.  Are you still with me?

20      A.  Yes.

21      Q.  Knowing that the Department has no ability to

22 recover the costs of an enforcement action but that the

23 insurer can offer it, the costs -- to settle the costs

24 of investigation or some portion of the investigation

25 to date, would that operate as an incentive for the
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 1 Department to settle cases that it could prevail on but

 2 may have difficulty paying for were it to enforce them?

 3      MR. VELKEI:  Objection, irrelevant, your Honor.

 4 There is actually a specific statute that addresses

 5 costs of enforcement outside of market conduct

 6 examination costs.  I'm sure Mr. Strumwasser is aware

 7 of it.  Given that fact, the question is irrelevant.

 8      MR. STRUMWASSER:  He's wrong, but it's a

 9 hypothetical question, so...

10      THE COURT:  I'll allow his hypothetical.  I'm not

11 aware of any statute that gives me the authority to

12 award costs in this matter.

13      MR. VELKEI:  Not in this context, your Honor, but

14 there is a specific statute.

15      THE COURT:  All right.  So that's the question.

16 Consider that.  There may be other things.  I don't

17 know what they are, but I can't -- I do not have

18 authority on either side to grant costs.

19      THE WITNESS:  Could -- my memory was this was a

20 very long question.  Could I ask you to please read the

21 question back?  And I'll take note again.

22      THE COURT:  Sure.

23          (Record read)

24      THE WITNESS:  This is -- I'm sorry.  This is -- if

25 this is about the Department's incentives for
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 1 settlement versus litigation, I would just -- I would

 2 have to sit down with this problem in more detail.

 3 There's a lot of factors that would operate on their

 4 decision whether to settle or litigate.  And the

 5 hypothetical, there's so many things missing, I just

 6 can't answer that sitting here.

 7      MR. STRUMWASSER:  Q.  Well, Dr. Kessler, all other

 8 things being equal, would you agree that, in those

 9 negotiations, if the insurer understands that the

10 Department cannot recover the costs of an enforcement

11 action, that represents, all other things being equal,

12 a bargaining advantage to the insurer?

13      A.  I guess, you know, if everything else were

14 equal, that that might be true.

15          But first, that's inconsistent with -- if it

16 is indeed the case that costs cannot -- that the

17 Department has no right to recover costs, that wouldn't

18 explain why they recover it as part of enforcement

19 actions because they could collect penalties without

20 having it be specified as a cost recovery.

21          Second, I'm not sure that it would give a

22 bargaining advantage to the Department because the cost

23 of litigation to the regulated entity is very high.

24 And so what you'd have to do is compare the relative

25 costs of litigation of the two parties to decide if one
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 1 had an advantage in settlement or not.

 2          And so my answer to your question is I don't

 3 know.  I would need to analyze it further.

 4      Q.  Dr. Kessler, do you know where penalties

 5 assessed in an enforcement action, where those moneys

 6 go?

 7      A.  I don't know what you mean by the word "go."

 8      Q.  Let me ask it this way.

 9          Are you familiar with the term "special fund"

10 as it applies to the State of California?

11      A.  No.

12      Q.  How about the term "general fund," are you

13 familiar with that?

14      A.  I've heard the term "general fund" before,

15 yes.

16      Q.  I'd like you to assume that the Department is

17 funded out of a special fund with its own revenue

18 stream.  Are you with me so far?

19      A.  Okay.  Yes.

20      Q.  And I'd like you to assume that the general

21 fund of the State of California funds a wide range of

22 activities from schools to other functions that are not

23 funded by special funds.  Are you with me so far?

24      A.  Yes.

25      Q.  And that the Department does not get
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 1 enforcement money out of the general fund.  Are you

 2 with me so far?

 3      THE COURT:  Enforcement money?

 4      MR. STRUMWASSER:  Hmm?

 5      THE COURT:  Okay.  I'm following.

 6      MR. STRUMWASSER:  Yes.

 7      Q.  That the Department does not get money from

 8 brining enforcement actions such as this one from the

 9 general fund but rather from a special fund.  Are you

10 with me so far?

11      A.  Yes.

12      Q.  And now I'd like you to assume that there is a

13 statute that says penalties that are derived from

14 enforcement actions have to go to the general fund.

15 Are you with me so far?

16      A.  Yes.

17      Q.  Would you agree that the ability of the

18 Department to recover penalties from the general fund

19 does not afford the Department with any relief from

20 resource limitations?

21      MR. VELKEI:  Vague as to whether penalties

22 includes costs of enforcement.

23      MR. STRUMWASSER:  The word "penalties."

24      THE COURT:  He was correctly stating that one way

25 the Department could get money back would be through
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 1 fines and penalties.

 2          And Mr. Strumwasser correctly is observing

 3 that it doesn't go to the Department of Insurance; it

 4 goes to the State of California.

 5      THE WITNESS:  I mean, I agree with what her Honor

 6 said.  That makes sense to me.  And that does explain

 7 why costs would be specified in a settlement because

 8 that's a way for the Department actually to enhance its

 9 resources.

10      MR. STRUMWASSER:  Q.  Would you agree that to the

11 extent the Department can negotiate for costs but

12 cannot get them awarded in litigation represents an

13 incentive for the Department to settle cases and not to

14 litigate them to conclusion?

15      A.  I guess I don't know because I don't know how

16 the apportionment of funds would take place in a

17 litigated context.  So I don't -- I can't answer that.

18      Q.  Dr. Kessler, in the five settlements that you

19 looked at --

20      A.  Yes?

21      Q.  -- there were provisions made for

22 reimbursement of costs to the Department, right?

23      A.  Yes.

24      Q.  There were also provisions made for the

25 payment of what were called penalties, right?
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 1      A.  No, not in all of them.

 2      Q.  But I didn't mean to suggest in all of them.

 3 I'm just saying there is a category that the Department

 4 gets in these settlements called "penalties," right?

 5      A.  In some cases, yes.

 6      Q.  And there are also various remedial measures

 7 that are specified sometimes in settlements, right?

 8      A.  Yes, yes.

 9      Q.  So for example, you saw some settlements in

10 which the company agreed to reinstate coverage for

11 people, right?

12      A.  Yes.

13      Q.  Including retroactively, right?

14      A.  Yes.

15      Q.  So if CDI wants to recover its full costs, it

16 might have to negotiate away other benefits it might

17 want to achieve in a settlement, right?

18      A.  I don't know.  I don't know what would happen,

19 were a case to be litigated to a verdict, how the

20 revenues from the case would be apportioned.  I don't

21 know.

22      Q.  I'd like you to assume for purposes of this

23 discussion that there is no way the revenues from a

24 litigated conclusion of this case wind up in the

25 Department's enforcement budget.  Do you have that
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 1 assumption in mind?

 2      A.  Yes.

 3      Q.  Okay.  Under those circumstances, you would

 4 agree, would you not, that, for the Department to,

 5 let's say, obtain a particularly favorable

 6 restitutionary order, it might have to settle for

 7 something less than all of its enforcement costs,

 8 right?

 9      THE COURT:  This is in a settlement negotiation?

10      MR. STRUMWASSER:  Yes, settlement.

11      THE COURT:  All right.

12      THE WITNESS:  No, not necessarily, no.

13      MR. STRUMWASSER:  Q.  And under the assumption I

14 just gave you, that there's no way for any of the funds

15 awarded in an enforcement action to get into the

16 Department's enforcement budget, under that assumption,

17 would you agree that the potential availability of the

18 recoupment of enforcement costs in a settlement

19 combined with the inability to recoup them in a

20 litigated outcome represents an incentive for the

21 Department to settle cases?

22      A.  No, not necessarily.  I mean, the Department,

23 I would hope, would only settle cases when it was in

24 the public's interest to do so, not just to increase

25 its budget.
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 1      Q.  Would you agree, Dr. Kessler, that one of the

 2 factors to be considered in the public interest

 3 determination is the use that limited enforcement

 4 resources can be put to elsewhere?

 5      A.  But if the money is recovered by the State of

 6 California as a whole, then the state, through the

 7 budgetary process, can direct more enforcement

 8 resources to the Department if need be.  I would hope

 9 that the Department's objective in settling and

10 litigating cases was to try to provide the maximum

11 benefit possible for consumers.

12      Q.  What is the basis of your assumption that, if

13 the general fund gets more money, that that money can

14 be allocated back to the Department for enforcement?

15      A.  Well, through the California budgeting

16 process, it certainly could be.

17      Q.  Are you aware that the California statutes

18 contain manifold provisions regarding the exclusive

19 sources of funding for the variety of state agencies

20 including Department of Insurance?

21      A.  I'm not aware of the specifics, no.

22      Q.  If in fact it were the case that the funds

23 that were awarded in an enforcement action cannot by

24 law find their way back into the Department of

25 Insurance enforcement budget, would that affect any of
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 1 the opinions you've expressed in this case?

 2      THE WITNESS:  Could you please read the question

 3 back?

 4      THE COURT:  Sure.

 5          (Record read)

 6      THE WITNESS:  No.

 7      MR. STRUMWASSER:  Q.  Somebody who is attempting

 8 to assess the probability that an enforcement action

 9 would be brought would reasonably want to take into

10 account, among other things, the possible change in

11 leadership at the Department of Insurance, right?

12      A.  Yes.

13      Q.  Are you aware of how the Insurance

14 Commissioner is selected in California?

15      A.  Yes.

16      Q.  How?

17      A.  By election.

18      Q.  Are you aware that it is not unheard of for

19 insurance companies to contribute moneys to candidates

20 for commissioner?

21      A.  I don't know.

22      Q.  Would one, in attempting to assess the ex-ante

23 probability of enforcement action, want to take into

24 account the possibility of a loss of enthusiasm for

25 insurance enforcement generally on the part of a new
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 1 administration?

 2      MR. VELKEI:  Your Honor, could we have that read

 3 back?

 4      THE COURT:  Sure.

 5          (Record read)

 6      MR. VELKEI:  Objection, vague.

 7      THE COURT:  Do you understand the question?

 8      THE WITNESS:  No.  No, I don't understand.

 9      THE COURT:  All right.  Rephrase.

10      MR. STRUMWASSER:  Q.  Would you agree that

11 different insurance commissioners can assign a higher

12 or lower priority to the devotion of Department funds

13 to enforcing health insurance claim statutes?

14      A.  Yes.

15      Q.  So would a rational insurance company

16 attempting to figure out the P in advance of -- as

17 we've talked about all along, take into account the

18 possibility that, while all these events are taking

19 place, there might be an Insurance Commissioner elected

20 who was less enthusiastic about prosecuting cases like

21 this?

22      A.  I mean, this is -- this -- I guess I don't

23 know.

24          But when we talk about P, we're talking about

25 the probability of detection and enforcement at the
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 1 time that the behavior in this matter was taking place,

 2 which is in, I guess, 2006, when there was no upcoming

 3 insurance commissioner election at all.

 4          And so I guess I don't understand the

 5 relevance of -- well, just to be more specific, the

 6 2008 -- or 2010 commissioner election would not be

 7 relevant, no, to somebody making decisions in 2006.

 8      Q.  How about the 2006 commissioner election?

 9      A.  I don't know.  I'd have to go back and look at

10 the dates again.

11      Q.  I mean, you have this series of bullets on

12 Page 6 of your report, Exhibit 5621, all of which are

13 cast in the future for purposes of the ex-ante

14 assessment, correct?

15      A.  Yes.

16      Q.  Would you agree, Dr. Kessler, that even the

17 strongest case can be lost?

18      A.  Gosh, I don't -- I'm not sure what to -- is

19 this a hypothetical?

20      Q.  It's a general proposition.  If you are

21 considering -- if you are contemplating the

22 administrative adjudication and litigation system,

23 people sometimes loss righteous cases, right?

24      MR. VELKEI:  Vague as to who's righteous in this

25 case.  Obviously there's a disagreement about that.
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 1      THE COURT:  I don't think that that was part of

 2 the question, Mr. Velkei.

 3      THE WITNESS:  I don't know the meaning of the word

 4 "righteous" in the context of litigation.

 5      MR. STRUMWASSER:  Q.  Meritorious.

 6      A.  Meritorious.  I suppose it's possible that

 7 meritorious cases lose, although I would hope that

 8 that's a rare occurrence in our system.

 9      Q.  Well, let's assume for a moment that the

10 Department, in this case, had detected and prosecuted

11 bona fide violations.  It would be, of course, possible

12 for the Department's lawyers to screw up the

13 prosecution, wouldn't it?

14      A.  Could you please read that back to me?

15      THE COURT:  Sure.

16          (Record read)

17      THE COURT:  And therefore lose the case?

18      MR. STRUMWASSER:  And therefore lose the case,

19 yes.

20      THE WITNESS:  I suppose anything is possible.  I

21 would hope that the Department's lawyers were working

22 to present the case as fairly and accurately as

23 possible.

24      MR. STRUMWASSER:  Q.  Do you have any reason to

25 believe that lawyers presenting cases have a higher
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 1 accuracy rate than, say, insurance companies paying

 2 claims?

 3      MR. VELKEI:  Argumentative.

 4      MR. STRUMWASSER:  Withdrawn.

 5      THE COURT:  Sustained.  And off the record for a

 6 second.

 7          (Discussion off the record)

 8      MR. STRUMWASSER:  Q.  But you agree, then, that

 9 while one would hope that government lawyers don't lose

10 meritorious cases, that that is a possibility, correct?

11      THE COURT:  He just said anything's possible.

12 Move on.

13      MR. VELKEI:  Thank you, your Honor.

14      MR. STRUMWASSER:  Q.  Would you also agree,

15 Dr. Kessler, that the Department's investigators and

16 enforcement people could make mistakes that would

17 prevent -- that would prevent the successful

18 prosecution of violations that actually did occur?

19      MR. VELKEI:  Is this still a hypothetical?

20      MR. STRUMWASSER:  Yes.

21      THE COURT:  Sure.

22      THE WITNESS:  Of course, hypothetically,

23 investigators can overlook violations and make

24 mistakes.  Although I don't see any evidence of that

25 having happened in this case.
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 1      MR. STRUMWASSER:  Q.  Well, if an investigator

 2 missed a violation, you're not going to see it in the

 3 record here, are you?

 4      A.  Well, we've gone -- I mean, the case has gone

 5 on and been, you know, pursued for a very long time.

 6 And I did not see any evidence that the investigators

 7 had initially missed -- or had missed violations in

 8 this case.

 9      Q.  What kind of evidence would you expect to see?

10      A.  I don't know.

11      Q.  Well, would the fact that the Department has

12 filed supplemental acquisitions alleging additional

13 violations indicate that maybe they had?

14      MR. VELKEI:  Your Honor, I thought we were talking

15 about a hypothetical.  That's where we started.

16      THE COURT:  All right.

17      MR. STRUMWASSER:  But he answered with a reference

18 to this case.

19      THE COURT:  All right.  Can you read the question

20 back?

21          (Record read)

22      THE COURT:  So hypothetically, if later the

23 Department has to file additional accusations, would

24 that indicate hypothetically that they had?

25      THE WITNESS:  Not necessarily.
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 1      MR. STRUMWASSER:  Q.  Dr. Kessler, in your

 2 opinion, in 2005, could PacifiCare have reasonably

 3 foreseen that it would be charged with hundreds of

 4 thousands of acts in violation of the law committed in

 5 the years immediately following the merger?

 6      A.  I mean, I don't know.  I mean, could you be

 7 more specific?

 8      Q.  No.  It's ex-ante, late 2005.  Could -- it's

 9 your opinion, is it not, that PacifiCare could not

10 reasonably have believed or foreseen that it was going

11 to be charged with hundreds of thousands of acts in

12 violation of the law committed in the years immediately

13 following the merger?

14      A.  No, no, that's not my testimony.

15      Q.  So is it your testimony that PacifiCare could

16 foresee the probability that it would be charged with

17 hundreds of thousands of acts in violation of the law

18 committed in the years immediately following the

19 merger?

20      A.  If it had actually committed hundreds of

21 thousands of acts that were violations of Section

22 790.03, then absolutely it could foresee that.

23      Q.  It could foresee it if in fact it actually

24 committed them; is that your testimony?

25      A.  It is possible for them to foresee being
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 1 charged with violations, but that has nothing to do

 2 with the violations they were actually charged with in

 3 this case and whether they could foresee that.

 4      Q.  So --

 5      A.  Hypothetically, I mean.

 6      Q.  So it's your testimony, then, that PacifiCare

 7 could not reasonably have foreseen the violations that

 8 PacifiCare has been charged with in this case -- as of

 9 2005?

10      THE COURT:  I think you dropped a --

11      MR. STRUMWASSER:  Yeah, it's a dangling modifier.

12      Q.  So it's your testimony that PacifiCare could

13 not have reasonably foreseen in 2005 the violations

14 that it is being charged with in this case?

15      A.  Yes, absolutely it is my testimony that

16 PacifiCare did not have reasonable notice for the

17 violations that the Department is now alleging.

18      Q.  I don't want -- I didn't ask you about

19 reasonable notice.  I asked you about foreseeability.

20 Is it your testimony they could not have reasonably

21 foreseen the violations that were charged?

22      MR. VELKEI:  Asked and answered, your Honor.  He

23 said yes.

24      THE COURT:  Are you equating foreseeability with

25 notice?
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 1      THE WITNESS:  I don't know if they're exactly the

 2 same thing, but I think I said yes to Mr. Strumwasser's

 3 question.

 4      THE COURT:  All right.

 5      MR. STRUMWASSER:  Q.  And then would you agree

 6 that, if the Judge -- and the Commissioner later --

 7 conclude that these violations were in fact violations

 8 of law and then wanted to apply your formula or

 9 Dr. Zaretsky's formula for the fine, that it would then

10 be appropriate to use a value of P substantially

11 below 1?

12      MR. VELKEI:  Vague as to "violations of law."  Are

13 we talking violations of 790.03, which is the requisite

14 for assessment of penalties?

15      MR. STRUMWASSER:  We're talking about the

16 violations that have been charged in this case, the

17 992,000 of them.

18      MR. KENT:  Vague, your Honor.

19      THE COURT:  I'm going to allow it, but you're

20 going to have to reread it because I lost --

21      MR. STRUMWASSER:  Okay.

22      Q.  Would you agree, Dr. Kessler, that if the

23 Judge -- and the Commissioner after her -- conclude

24 that there were the violations committed that the

25 Department has charged -- are you with me so far?
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 1      A.  The violations committed that the Department

 2 has alleged, yes.

 3      Q.  -- and wants to apply, let's say, your formula

 4 for F, that given the fact that you thought the

 5 violations were unforeseeable -- or the finding of

 6 violations was unforeseeable, that the Judge -- were

 7 unforeseeable, that the Department and the Judge ought

 8 to use a value of P substantially below 1.0?

 9      A.  No, no.  I don't agree with -- first of all, I

10 didn't use the word "foreseeable."

11          Second of all, when I think about the

12 probability of detection, it's not with regard to

13 specific statutory violations.  It's the probability

14 that an underlying violative behavior will be detected.

15          And for that purpose, the probability that the

16 underlying violative behaviors alleged in this case,

17 the probability that they would be detected would be

18 virtually certain.

19      Q.  Detected and enforced under 790.035?

20      MR. VELKEI:  Is that a question?

21      THE WITNESS:  I don't understand.  Is that a

22 question?

23      MR. STRUMWASSER:  Q.  Yes.  You said detected.

24 Are you saying detected alone, or are you assuming

25 detected and enforced?
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 1      A.  I'm saying detected and enforced, although I

 2 would not say detected and enforced under a particular

 3 statute because then we would have to talk more about

 4 what the standards of that statute were.

 5      Q.  Okay.  And so the question now is, if in fact

 6 the Judge and Commissioner conclude that the violations

 7 the Department has alleged occurred, then would you

 8 agree that the probability that the underlying conduct

 9 that led to those violations would be detected and

10 enforcement against those violations would occur is

11 substantially less than 1?

12      A.  No, I don't agree with that.

13      Q.  You stated that PacifiCare management took

14 affirmative steps to disclose certain other alleged

15 violations to CDI.  Do you recall that testimony?

16      A.  Yes.

17      Q.  Which violations did PacifiCare voluntarily

18 disclose?

19      MR. VELKEI:  Alleged violations?

20      THE COURT:  Sure.

21      THE WITNESS:  I don't remember exactly.  This --

22 what I'm going off of was testimony by Department

23 officials that PacifiCare had disclosed behavior to

24 them that they felt was significant and by the

25 presentations, I believe, in March of 2007 in which
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 1 PacifiCare disclosed other information that the

 2 Department themselves later indicated was new

 3 information to them.

 4      Q.  With respect to that first category,

 5 Department witnesses, which witnesses are you talking

 6 about?

 7      A.  Ms. Smith.

 8      Q.  And you identify her in Footnote 9 on Page 6

 9 of your report?

10      A.  Yes.

11      Q.  Is that the only Department testimony that

12 you're relying on?

13      A.  No.  I saw other testimony to the same effect,

14 but I can't recall it -- I can't recall the citation to

15 it, sitting here.

16      MR. STRUMWASSER:  Your Honor, I'm going to give

17 the witness a copy of Volume 2 of the reporter's

18 transcript, Pages 206 to 209.

19      THE WITNESS:  Would you like me to review this

20 document?

21      MR. STRUMWASSER:  I think so, yes.

22      THE WITNESS:  Okay.

23      MR. STRUMWASSER:  Q.  So take a look at the

24 testimony, the Q and A that begins on the second page,

25 207, Line 21.  Just read to yourself through 208,
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 1 Line 9.

 2      A.  Okay.

 3      Q.  Would you agree that PacifiCare did not

 4 disclose to the Department the nature of the violation

 5 but merely the extent of it?

 6      MR. VELKEI:  As reflected in these particular

 7 pages or across the entire transcript?

 8      MR. STRUMWASSER:  Q.  Across the entire

 9 transcript.

10      A.  No, I don't.

11      Q.  How about on these pages?

12      A.  I agree that -- I guess this is -- I agree

13 that Ms. Smith testified that, with regard to this

14 particular issue, the Department was aware of this

15 problem, yes.

16      Q.  Do you disbelieve her testimony on this point?

17      A.  No.

18      Q.  And then take a look lower on Page 208, the

19 question and answer starting on Line 20.

20      A.  Yes.

21      Q.  Would you agree that the Department did not

22 learn of the existence of a pre-ex condition -- pre-ex

23 issue from PacifiCare but rather the Department called

24 the problem to PacifiCare's attention?

25      MR. VELKEI:  Vague as to "pre-ex issue."  I'm
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 1 assuming what's referenced in these particular

 2 excerpts.

 3      MR. STRUMWASSER:  Q.  Do you know what "pre-ex"

 4 stands for?

 5      A.  I know what "pre-ex" stands for in general.

 6 But I don't know what the pre-ex issue referenced in

 7 Mr. Velkei's question in the transcript refers to.

 8      Q.  Are you aware of a pre-ex issue in this case?

 9      A.  I'm aware of an issue, but I don't know he's

10 referring to here.  I don't know.

11      Q.  Well, it's a little too late for us to object

12 to the question as being vague.  But at least with

13 respect to this issue, whatever it is, it is not an

14 issue that the Department learned about from

15 PacifiCare, is it?

16      A.  That appears to be what Ms. Smith is saying

17 here.  But I think that the testimony that I cited, she

18 was saying the opposite.  I don't know if it was with

19 regard to these same issues or with regard to other

20 issues.

21      Q.  Dr. Kessler, you've also referred to the

22 meetings in March of '07, right?

23      A.  Yes.

24      Q.  And at that point, there had already been

25 complaints filed with the Department, right?
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 1      A.  I don't know.  I would need to know more what

 2 you mean by "complaints."

 3      Q.  Complaints by providers.

 4      A.  Yes, there had been complaints filed by

 5 providers prior to 2007, yes.

 6      Q.  And the Department had already heard from the

 7 CMA about PacifiCare and the problems having --

 8 allegedly having to do with the integration by March of

 9 2007, hadn't it?

10      A.  Yes -- well, I think that's right.  I think

11 the Department had had communications with the CMA

12 prior to 2007, although I don't remember.

13      Q.  Assuming that to be the case, would you agree

14 that, by March of '07, the company already knew that

15 the Department of Insurance was investigating its claim

16 handling practices?

17      MR. VELKEI:  Misstates the record.

18      THE COURT:  I don't remember.

19          Could you read the question back?

20          (Record read)

21      THE COURT:  If you know.

22      THE WITNESS:  I don't know.

23      MR. STRUMWASSER:  Q.  Do you recall who from the

24 Department was at this March of '07 meeting?

25      MR. VELKEI:  Vague as to which March 2007 meeting.
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 1 There was one with Ms. Rosen and then one with another

 2 group of people.

 3      MR. STRUMWASSER:  Q.  Are you aware that there

 4 were meetings up to the Deputy Commissioner level with

 5 PacifiCare in the spring of 2007?

 6      A.  I vaguely remember Mr. -- I believe you're

 7 referring to Mr. Laucher.  I vaguely remember him being

 8 at one of these meetings on the record.  But I don't

 9 remember exactly which one.

10      MR. STRUMWASSER:  Q.  I'd like you to assume that

11 CDI has been receiving a lot of complaints about this

12 company, PacifiCare, and suspects that there's some

13 serious operational deficiencies.  Are with you with me

14 so far?

15      A.  Is this a hypothetical?

16      Q.  Yes.

17      A.  Okay.

18      Q.  I'd like you to assume that CDI has meetings

19 with PacifiCare about a number of complaints and claim

20 issues.  Are you still with me?

21      A.  Could you repeat that back?

22      THE COURT:  Start from the beginning, actually.

23          (Record read)

24      THE WITNESS:  Yes.

25      MR. STRUMWASSER:  Q.  Suppose hypothetically that
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 1 a Dr. Michaels complains of several violations of a

 2 specific section of the Insurance Code and that the

 3 Oakland Radiology Group complains of several violations

 4 of the same section, and St. Mary's Hospital complains

 5 about several violations of that section as well.  Do

 6 you have those assumptions in mind?

 7      A.  Yes.

 8      Q.  Would you expect under those assumptions that

 9 CDI will suspect a pattern of noncompliance with this

10 section?

11      A.  I don't know what CDI would suspect.  I

12 understand that in your hypothetical there are these

13 provider groups who have complained and, if the

14 complaints were indeed justified, that would provide a

15 basis for the Department to investigate further.

16      Q.  And to infer a possible pattern of

17 noncompliance, right?

18      A.  I don't know.

19      Q.  And would you expect that the Department

20 would, under those circumstances, ask PacifiCare

21 whether there were other claims, claims that were

22 similarly affected?

23      A.  Yes, I think that would be a reasonable

24 question to ask.

25      Q.  And at that point, where they have asked for
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 1 information about whether there were additional

 2 violations, would you agree that it would become fairly

 3 likely that CDI would discover all of the violations

 4 related to this issue, even if PacifiCare did not

 5 volunteer that information?

 6      A.  Could you read the question back again,

 7 please?

 8      THE COURT:  Yes.

 9          (Record read)

10      THE WITNESS:  I'd have to know more about the

11 specifics of what violations we're referring to here.

12 Certainly we talked about form violations, and in that

13 context, yes.  I think, once you've seen one form,

14 that's suggestive of a generic problem.

15          But there are certainly potential situations,

16 given that this is a hypothetical, where that might not

17 be the case.

18      MR. STRUMWASSER:  I think this is the right place.

19      THE COURT:  Okay. 1:30.

20          (Whereupon, the luncheon recess was taken

21           at 11:51 o'clock a.m.)

22

23

24

25
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 1                     AFTERNOON SESSION

 2                         ---o0o---

 3          (Whereupon, all parties having been

 4           duly noted for the record, with the

 5           exception of Mr. Kent, the

 6           proceedings resumed at 1:41 p.m.)

 7      THE COURT:  Go back on the record.

 8          Go ahead.

 9      MR. STRUMWASSER:  Thank you.

10      CROSS-EXAMINATION BY MR. STRUMWASSER (resumed)

11      MR. STRUMWASSER:  Q.  Good afternoon, Dr. Kessler.

12 We were talking about voluntary disclosures this

13 morning, and I would like to know what your definition

14 is of "voluntary" as opposed to some other kind of

15 disclosure.

16      A.  In the context of this case, I gave special

17 weight to disclosures that were acknowledged by the

18 Department to have revealed new information to them.

19 That's what I -- that's what I did.

20      Q.  So if the Department sends, in a market

21 conduct exam, a referral in the form of inquiry to the

22 company asking a specific question and the company

23 sends back a response that answers that question, and

24 the Department finds that a -- that information to be

25 helpful, you classify that as a voluntary disclosure?
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 1      A.  No, no.  That's not what I meant.

 2      Q.  If, in the course of compliance work, the

 3 Department sends over a letter to PacifiCare or some

 4 other communication saying, "Attached is a complaint we

 5 have received.  Can you tell us what's happening here

 6 and if there are others like it?"

 7          And the company writes back and says, "Yes,

 8 here's what's happening here.  We have a problem, and

 9 there are others like it."  Is that a voluntary

10 disclosure in your vernacular?

11      THE WITNESS:  Could you please read back the

12 question?

13      THE COURT:  Sure.

14          (Record read)

15      THE WITNESS:  No.

16      MR. STRUMWASSER:  Q.  Dr. Kessler, would you agree

17 that, at least hypothetically, there are circumstances

18 where a voluntary disclosure may be part of a course of

19 conduct intended to conceal violations?

20      A.  Is this a hypothetical?

21      Q.  Yes.

22      A.  Hypothetically, could voluntary disclosure be

23 an attempt at concealment?  I can't imagine a context

24 where it could be.

25      Q.  Let me offer a hypothetical context.
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 1 Hypothetically, if a regulated entity seeks to conceal

 2 some violations because it would, in its view, lull the

 3 regulator into a belief that the company was being

 4 entirely forthright and leading the regulator not to

 5 investigate as vigorously, would you agree that that

 6 could be part of a strategy to conceal the remaining

 7 violations?

 8      A.  I would never -- I can't imagine a situation

 9 where it would be in a company's interest to disclose

10 new information to an investigator in the hopes that

11 potentially that would lull them into not discovering

12 other violations.  It just doesn't make sense to me.

13      Q.  What if the disclosure is made while the

14 Department of Insurance is contemplating but not yet

15 had decided to conduct a targeted market conduct exam?

16      MR. VELKEI:  Incomplete question.

17      THE COURT:  I don't know.

18      MR. STRUMWASSER:  Q.  Under those circumstances,

19 can you conceive of it being part of a strategy to

20 avoid a targeted market conduct exam?

21      A.  Again, hypothetically, I suppose such a thing

22 could occur.  But I can't imagine the circumstances

23 under which the second order of fact of lulling or

24 potentially lulling a regulator into complacency would

25 outweigh the first order consequences of disclosure.
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 1      Q.  And the first order of consequences of

 2 disclosure are?

 3      A.  To provide an enforcement agency with

 4 additional information about potential violations.

 5      Q.  So you cannot conceive of a situation in

 6 which, for example, a company that believes it had

 7 committed 100,000 violations would voluntarily disclose

 8 1,000 violations to avoid a market conduct exam?

 9      A.  I don't think of disclosure and I don't

10 describe disclosure in my report in terms of numbers of

11 violations.  I think of disclosure and I describe

12 disclosure in my report as disclosure about behavior.

13          And so if the question is would it be in a

14 company's interest to disclose a class of violative

15 behavior in the hopes that that would lull a regulator

16 into complacency, I can't offhand think of

17 circumstances where that may occur.

18          But of course, I'm open to a specific set of

19 circumstances that you would describe to me.

20      Q.  First, with respect to your definition of

21 disclosure, it being not a number of violations but a

22 nature of the underlying conduct, would you agree,

23 then, that, when Nicoleta Smith knew that there was a

24 problem but the company disclosed the number of people

25 that were affected by the problem, that would not be a
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 1 voluntary disclosure in your view?

 2      A.  I'm not sure which aspects of Ms. Smith's

 3 testimony you're referring to.

 4      Q.  The part where she testified that, "We knew

 5 about the problem, but they gave us information about

 6 the number of people that were affected or the extent

 7 of the violations."

 8      A.  Is -- are you referring to the testimony of

 9 Ms. Smith that you provided me earlier?

10      Q.  Yes.

11      THE COURT:  You need a chance to look at it again?

12      THE WITNESS:  Yes, I will look at it, sure.

13          Could you please read back the question?

14      THE COURT:  Sure.

15          (Record read)

16      THE WITNESS:  Yes, I have that part of Ms. Smith's

17 testimony, yes.

18      MR. STRUMWASSER:  Q.  And would you agree that

19 that -- in that excerpt, that she says that they were

20 already aware of the problem but that the response from

21 the company gave them information about the extent of

22 it?

23      A.  Is there a question pending?

24      MR. STRUMWASSER:  Yes.

25          Could we have it read back, your Honor?
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 1      THE COURT:  Sure.

 2          (Record read)

 3      THE WITNESS:  What's the question?  About the

 4 extent of it?  What?

 5      MR. STRUMWASSER:  Q.  Would you agree that, in the

 6 excerpt, she testifies that they were already aware of

 7 the problem, that the question that is asked

 8 identifies, and --

 9      A.  Oh.

10      Q.  And that her answer was, "No, we were aware of

11 the problem.  We just didn't know the extent of it"?

12      A.  Oh, yes.  That's the testimony from Ms. Smith

13 that you provided me.  But the testimony from Ms. Smith

14 that I cited in my report is different.

15      Q.  I understand that.  I want to know -- we're

16 trying to nail down vernacular here now.  I want to

17 understand whether what was asked in the question on

18 Page 208 about volunteered information, whether I

19 understand your testimony this afternoon to be that

20 that would not be a voluntary disclosure in the sense

21 that you're describing it?

22      A.  No, it wouldn't be.  But I never said that it

23 was.

24      Q.  Now, you suggest in your report that actions

25 designed to reduce the probability of detection merit
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 1 additional penalties, correct?

 2      MR. VELKEI:  Objection, vague.  "Merit additional

 3 penalties"?

 4      THE COURT:  I'll allow it.

 5      THE WITNESS:  I think what I said in my report was

 6 that actions designed to hide detection should be

 7 factored into the determination of a probability of

 8 detection when assessing penalties if penalties are

 9 appropriate, yes.  That's what I said.

10      MR. STRUMWASSER:  Q.  So if PacifiCare had misled

11 the Department of Insurance as to the extent or root

12 cause of noncompliance with a particular statute, would

13 that reduce the probability of detection?

14      A.  Not necessarily.  I mean, when I think of

15 probability of detection, I think of probability of

16 detection of violative behavior.  And extent I would

17 think of as harm.

18          But certainly if PacifiCare had engaged in

19 activities designed to mislead the Department as to the

20 behavior in which they'd engaged, that would affect my

21 opinion.  But I'm not aware of any evidence of that in

22 the record.

23      Q.  So you are unaware that PacifiCare misled

24 regulators about the extent of its noncompliance with

25 the acknowledgment letter requirements?
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 1      A.  I don't know what you mean.

 2      Q.  You know what the acknowledgment letter

 3 requirements are that are at issue in this case?

 4      A.  Yes.

 5      Q.  Are you aware that PacifiCare misled

 6 regulators with respect to the extent of its

 7 noncompliance with those requirements?

 8      MR. VELKEI:  Misstates the record; no evidence in

 9 the record to support that.

10      THE COURT:  I know it's at issue.

11      MR. STRUMWASSER:  Yes.

12      THE COURT:  So with the understanding that that's

13 at issue, if he assumes that to be true, I can allow

14 the question but only as an assumption.

15      MR. VELKEI:  Thank you, your Honor.

16      THE WITNESS:  If it were true that PacifiCare

17 sought to cover up the extent of its violation -- of

18 its behavior, then, yes, that would affect my opinion

19 if they sought to cover that up.

20      MR. STRUMWASSER:  Q.  Would that affect your

21 estimate of the value of P?

22      MR. VELKEI:  Calls for speculation.

23      THE COURT:  Overruled.

24      THE WITNESS:  This being a hypothetical, if

25 hypothetically PacifiCare engaged in behavior designed
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 1 to cover up their violative behavior, then, yes, that

 2 would affect my assessment.

 3      MR. STRUMWASSER:  Q.  Dr. Kessler, you testified

 4 that you have published about ten articles on

 5 deterrence, right?

 6      A.  Yes.

 7      Q.  We have your CV attached to your report,

 8 Exhibit 5621, marked as Appendix A, right?

 9      A.  Yes.

10      Q.  Can you walk us through the CV and point to

11 the ten articles you wrote on deterrence?

12      A.  Sure.  Let's start from -- I'm going to start

13 from the back, from earlier articles first.

14      THE COURT:  Thank you.  Go ahead.

15      MR. STRUMWASSER:  What page are we starting on,

16 Dr. Kessler?

17      THE COURT:  8?

18      THE WITNESS:  Sure, let's start on 8.

19          Actually, let's start on -- I'm assuming

20 you're referring to academic articles.  That's what I

21 was thinking.  So let's start on 5, please.

22          So I'm starting from the bottom of 5 and going

23 up.  "Do Doctors Practice Defensive Medicine?"  "The

24 Effects of Malpractice Pressure and Liability Reforms

25 on Physicians' Perceptions of Medical Care."  "Using
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 1 Sentence Enhancements to Distinguish Between Deterrence

 2 and Incapacitation."

 3          Now I'm turning to Page 4.  "Malpractice Law

 4 and Healthcare Reform: Optimal Liability Policy in an

 5 Era of Managed Care."  "Malpractice Pressure, Managed

 6 Care, and Physician Behavior."  "How Liability Law

 7 Affects Medical Productivity."

 8          Now I'm on Page 3.  "Detecting Medicare

 9 Abuse."  "The Effects of the US Malpractice System on

10 the Cost and Quality of Care."  "The Effects of the

11 Medical Liability System in Australia, the UK, and the

12 US."

13          How many have we got?  Nine?

14      THE COURT:  You're not including "The Medical

15 Liability System: Current Debates"?  No?

16      THE WITNESS:  Which one did I miss?

17      THE COURT:  I don't know that you missed it.  I

18 just didn't know if you were including it or not.

19      THE WITNESS:  Oh, you could include that.  Sure.

20 I'm sorry I missed that.  You could include "The

21 Medical Liability System: Current Debates," absolutely.

22          "Evaluating the Medical Malpractice System and

23 Options for Reform," more recent.

24      THE COURT:  That's at Page 2?

25      THE WITNESS:  Yes, now I'm on Page 2.
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 1      THE COURT:  Okay.

 2      THE WITNESS:  So I guess that's 11.

 3      MR. STRUMWASSER:  Q.  Of those, can you identify

 4 any that focused on deterrence through the imposition

 5 of statutory penalties?

 6      A.  "Detecting Medicare Abuse" and "Using Sentence

 7 Enhancements to Distinguish Between Deterrence and

 8 Incapacitation" are about statutory penalties.

 9          Actually, the -- some of these malpractice

10 articles also touch on the use of statutory penalties

11 through no-fault regimes as well.  So I guess the

12 Journal of Economic Perspectives article from this year

13 talks a little bit about statutory penalties as do some

14 of the earlier ones.

15      Q.  Which of these use your formula for

16 calculating the amount of the fine?

17      A.  Implicit in all of these articles is the

18 formula underlying the theory of deterrence, that

19 optimal deterrence requires an imposition of fines

20 proportional to harm and inversely proportional to the

21 probability of detection.

22          If the question is which article has that

23 specific equation in it, I don't remember if I've ever

24 written that equation in an article.  But certainly

25 implicit in all of these is the underlying theory.
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 1      Q.  And have you ever had occasion in any of your

 2 published work to address how to select the value of P?

 3      A.  How to select the value of P.  By that do you

 4 mean what the -- the determination of the optimal

 5 probability of detection?  Is that the question?

 6      Q.  I'm reluctant to accept the reformulation of

 7 the question because of the word "optimal."  We have

 8 this word "optimal deterrence."  So I don't know what

 9 an optimal probability is.

10          When -- a person engaged in the exercise of

11 calculating the value on the left side of the equation

12 assigns values to the symbol P, right?  They say, "I

13 think P is 1," or, "I think it's zero" -- well, zero is

14 tough, but, "I think it's point 5."  And typically, in

15 the vernacular of statistics and probability, a person

16 assigns probability, correct?

17      A.  I mean, I would have to know the context

18 before I could agree with that statement, but we can

19 take it as an assumption if you would like.

20      Q.  Really?  Well, I mean, you've seen the phrase

21 "assign the probability," have you not?

22      A.  I'd have to know the context in which you were

23 talking about assigning a probability.  I don't -- I

24 mean, you can estimate a probability.  You can

25 determine a probability.  I don't know what "assign"
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 1 means.

 2      Q.  Do you understand the correct terminology in

 3 probability theory to be estimating a probability?

 4      A.  That's one thing that an analyst can do.

 5      Q.  I mean, a probability is an estimate, right,

 6 when you're doing an a priori probability?  Right?

 7      A.  Some probabilities are estimates.  Some

 8 aren't.

 9      Q.  If I ask you what do you think the chances are

10 that the 49ers are going to win this weekend, I'm

11 asking you a P that is somewhat of an estimate, right?

12 You're appraising the prospects of a victory, right?

13      A.  I'm optimistic.  I think it will be very high.

14      Q.  And if I asked you to put a number on that,

15 you wouldn't say, "My estimate of the P is point 8,"

16 taken from your prior answer, but you would say, "I

17 would assign a probability of point 8," wouldn't you?

18      A.  No, I would say my estimate of the probability

19 is point 8.

20      Q.  Have you ever in any of your published work

21 talked about how one goes about, in your words,

22 estimating the value of P for the equation that you put

23 on the board?

24      A.  I mean, the sentence enhancements article with

25 Steve Levitt does talk about probabilities of
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 1 detection.

 2          I don't -- I'm afraid I can't answer without

 3 knowing what you mean by "estimating."  Do you mean

 4 estimating how the government decides what the

 5 enforcement resources to invest will be and thereby

 6 determines what P should be?  Or do you mean how

 7 prospective violators assess probability of detection?

 8 I just -- I don't know what you mean.

 9      Q.  The formula H plus the quantity 1 minus P over

10 P multiplied by H is a formula that is based on the

11 prospective perpetrator's P, correct?

12      A.  Yes.

13      Q.  It's not a number that the government needs

14 for its own purposes.  It's not like -- P is not what

15 the government thinks P is, right?  It's what the

16 regulated entity thinks P is?

17      A.  Yes.  But the government's actions in terms of

18 its investments definitely help determine what the

19 probability of detection is.

20      Q.  So when you talk about sentence enhancements,

21 were you talking about altering P through government

22 policy?

23      A.  The sentence enhancements in this article

24 refer to punishments, not probabilities of detection.

25 But we talk in the article about probabilities of
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 1 detection.

 2      Q.  In the context of how the government might

 3 influence probability of detection?

 4      A.  Yes.

 5      Q.  And have you ever published any work in which

 6 you address how a regulated entity might estimate the

 7 value of H for purposes of that equation?

 8      A.  The H in this equation is the actual harm that

 9 is suffered when harm occurs.  So it wouldn't be

10 relevant for the regulated entity to seek to estimate

11 it.

12      Q.  So the regulated entity does not have to have

13 anticipation of how much it would have to pay in order

14 to know whether or not to be deterred; is that your

15 testimony?

16      A.  No.

17      Q.  The whole point of this equation is that the

18 regulated entity would know that, if the value of H

19 and P are such that the resulting value to the left of

20 the equation is less than the gain, the party ought to

21 proceed with the policy.  But if it's more than the

22 gain, then it ought to refrain, correct?

23      A.  No.  I don't -- that's certainly not correct

24 for the very least reason that that equation itself

25 doesn't factor in the costs of enforcement.
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 1      Q.  Okay.  Set that aside for a moment, or to put

 2 it differently, let's assume that the company knows how

 3 to estimate the value of enforcement costs.  Let me

 4 withdraw -- let me just ask you this.

 5          In the literature, one frequently sees this

 6 equation as facilitating the decision makers', the

 7 companies' internalization of the costs of this --

 8 internalization of the harm, correct?

 9      A.  Yes.  The theory of deterrence talks about

10 optimal fines.  One of the benefits of optimal fines as

11 inducing potential violators to consider the costs of

12 the harms that they may cause.

13      Q.  In advance?

14      A.  Yes.

15      Q.  So in order to do that, the potential violator

16 has to be able to estimate H, right?

17      A.  The potential violator needs to know what

18 harms would result from various actions, yes.

19      Q.  So that's a yes, right?

20      A.  Yes.  I answered with the qualification that I

21 offered.

22      Q.  And deterrence also -- optimal deterrence also

23 is premised on the potential violator assessing ex-ante

24 his or her net gain or loss from the potential

25 violation, right?
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 1      A.  Yes, in general, yes.

 2      Q.  A rational actor who expects his or her gain

 3 to exceed the loss from the probability of detection

 4 and enforcement will be encouraged to proceed with that

 5 conduct, right?

 6      MR. VELKEI:  Objection, vague as to "encouraged."

 7      MR. STRUMWASSER:  It's the opposite of deterred.

 8      THE COURT:  I'll allow it.

 9      THE WITNESS:  Not necessarily.

10      MR. STRUMWASSER:  Q.  Under what circumstances

11 will a rational actor who expects his or her gain from

12 the behavior in question to exceed the expected value

13 of the F in the formula you used for F, under what

14 circumstances will he or she not be encouraged to

15 engage in that conduct?

16      A.  One factor that potential violators take into

17 account is costs of enforcement of both the costs

18 that -- the government's costs that they would have to

19 pay under the theory of deterrence and the costs that

20 they themselves would have to bear.

21          Another factor would be their reputation in

22 the market.  That would be another factor that a

23 potential violator of law would consider.

24      Q.  Reputation isn't even in your formula, is it?

25      A.  Neither is costs of enforcement.  But both of
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 1 those -- your question was more general than simply the

 2 formula.  So that's why I answered the way I did.

 3      Q.  In your formula, the missing term -- to be

 4 consistent, if we wanted to reflect in your formula the

 5 enforcement costs that you say are implicitly there --

 6 you do say that, right?

 7      A.  Yes.

 8      Q.  Would you not have to gross up the enforcement

 9 costs by the probability of detection and enforcement?

10      A.  No.

11      Q.  So you would not divide the enforcement costs

12 by the value of P?

13      A.  That's not how it's done in the literature,

14 and no, I would not do it that way.

15      Q.  Would you agree that you and Dr. Zaretsky

16 differ on the question of whether it is preferable to

17 deter all violations or only those violations where

18 quantifiable harm exceeds the violator's gain?  And I'm

19 including within harm enforcement costs.

20      A.  Could you please read the question back to me?

21      Q.  Yes.  No, let me start over.

22          Would you agree that you and Dr. Zaretsky

23 disagree in that he is proposing a fine that would

24 deter all violations, and you are proposing a fine that

25 only would deter those violations that cause harm --
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 1 only those violations sufficient to cover the harm that

 2 is caused adjusted for the probability of detection,

 3 right?  Still not very good.  Let me do it again.

 4      A.  Yeah, I don't know if I -- I don't know.

 5      Q.  Would you agree that the violations that you

 6 seek to deter under optimal deterrence is a subset of

 7 the violations that Dr. Zaretsky would propose to

 8 deter?

 9      A.  I mean, I'm not sure what Dr. Zaretsky is

10 proposing exactly because the formula he lists doesn't

11 appear anywhere in the -- my understanding of the

12 economic theory of deterrence.

13          But I know that what I'm -- the formula that

14 I'm proposing, which is from the literature, seeks to

15 balance the costs and benefits of compliance.

16      Q.  Dr. Kessler, you understood the algebra of

17 Dr. Zaretsky's formula, right?

18      MR. VELKEI:  Objection, argumentative, vague.

19      THE COURT:  Overruled.  It's preliminary.

20      THE WITNESS:  Yes, I understand the algebra behind

21 his formula.

22      MR. STRUMWASSER:  Q.  And you saw and understood

23 his testimony here that he -- that he believed that

24 formula was necessary to achieve what he called

25 complete deterrence?  You understood that, right?
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 1      A.  Yes.

 2      Q.  And you understood complete deterrence to be

 3 deterring 100 percent of the violations, irrespective

 4 of the gain that the violations may create, right?

 5      A.  And irrespective of the cost of compliance

 6 that that imposed on consumers, yes.

 7      Q.  Right.  And so the difference here is that the

 8 violations that he would propose to deter is a larger

 9 set than the violations that you would propose to

10 deter, correct?

11      MR. VELKEI:  Asked and answered.

12      THE COURT:  Overruled.

13      THE WITNESS:  Yeah, I'm not sure.  I mean, the

14 violations -- I would propose to balance the costs and

15 benefits of enforcement.

16          And Dr. Zaretsky, as I understand your

17 explanation of this, would propose to deter all

18 violations.  So I could imagine sometimes -- could you

19 please read the question back?

20      MR. STRUMWASSER:  Q.  Let me try and break it into

21 two pieces.

22      A.  I'm just not sure I'm understanding.  I'm

23 sorry.

24      Q.  You understand Dr. Zaretsky's testimony that

25 he sought to deter all behavior that would result in
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 1 violations, right?

 2      A.  Regardless of cost.

 3      Q.  Correct.

 4      A.  Yes.

 5      Q.  And I don't mean to slice this too finely, but

 6 for economic deterrence purposes, he also said that

 7 other things could be taken into account.  But I

 8 understand you to be saying you don't want to deter all

 9 violations necessarily but only those violations that

10 do not result in a net social benefit?

11      A.  No.  I mean, I'm not making any conclusions

12 about numbers of violations or particular violations.

13 What I'm saying is that fines should be imposed so that

14 behavior balances the costs and benefits of

15 enforcement.

16          I would imagine that claims handling errors

17 would only be considered to be violations if they -- if

18 they didn't balance the costs and benefits of

19 compliance.

20      Q.  Dr. Kessler, Page 1 of your report, please.

21 At the bottom of the page under "Summary of

22 Conclusions," your Paragraph No. 1.

23      A.  Yes.

24      Q.  Third sentence, "This means regulators should

25 not assess penalties in a way that would deter all
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 1 claims handling errors."

 2      A.  Yes.

 3      Q.  And it is your understanding that Dr. Zaretsky

 4 was trying to identify a penalty that would deter all

 5 claims handling errors, right?

 6      A.  Yes.  That's different than the question you

 7 posed to me.  But I certainly agree with what I've

 8 written in my report.

 9      Q.  Well, and you also agree with my

10 characterization of Dr. Zaretsky's as being -- as that

11 being the gist of Dr. Zaretsky's testimony, that his

12 number would deter all claims handling errors, right?

13      A.  That he would seek to deter all errors

14 regardless of cost, yes.

15      Q.  "Instead," you say, "penalties should be

16 related to harm, not gain, and inversely related to the

17 probability of detection," right?

18      A.  Yes.

19      Q.  So would you agree, then, that the deterrence

20 theory for both of you breaks down into two simple

21 inquiries:  How much deterrence we want and what

22 penalty achieves that level of deterrence?

23      A.  For me, the question is what would be the

24 optimal level of deterrence.  That is to say, the level

25 of deterrence of errors that balances the costs and
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 1 benefits of compliance and what penalty would achieve

 2 optimal deterrence.  That's the question that I sought

 3 to answer.

 4      Q.  And the question that he sought to answer is

 5 what penalty would -- how much -- the question he

 6 sought to answer to be parallel with your two questions

 7 is to identify what violations have occurred and how

 8 much penalty is needed to deter those violations,

 9 right?

10      MR. VELKEI:  Misstates the testimony.

11      THE COURT:  Overruled, but I'm not sure -- that

12 doesn't sound parallel to me.

13      MR. STRUMWASSER:  I'll withdraw it.

14      THE WITNESS:  Yeah, I don't think it's parallel.

15      MR. STRUMWASSER:  I don't think there's a question

16 pending, sir.

17      Q.  So the first question you said was what would

18 be the optimal level of deterrence, right?

19      A.  What -- what fines would achieve the level of

20 deterrence that balances costs and benefits, the

21 optimal level of deterrence, yes.

22      Q.  So the first half of it is what would be the

23 optimal level of deterrence, right?  Your prior answer

24 was what would be the optimal level of deterrence and

25 then what is the fine appropriate for that level of
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 1 deterrence, right?

 2      MR. VELKEI:  Asked and answered.

 3      THE COURT:  He's just trying to straighten it out.

 4 I think if you want to go back and have the question

 5 and answers read?

 6      MR. STRUMWASSER:  That would be great.  Thank you,

 7 your Honor.

 8      THE COURT:  Can you find them?

 9      MR. STRUMWASSER:  Yes, working.

10          "For me, the question is..."

11          (Record read)

12      MR. STRUMWASSER:  Q.  So the first half of that

13 question is what's the optimal level of deterrence,

14 right?

15      A.  Yes.

16      Q.  And that corresponds to Dr. Zaretsky's

17 question, "What is the level of deterrence necessary

18 for complete deterrence," right?

19      MR. VELKEI:  Misstates the record.  To be clear,

20 Dr. Zaretsky offered testimony, purportedly under the

21 theories of economic deterrence, of what a penalty

22 would be.

23          That was shown not to be the case, your Honor.

24 If we go back to his original written testimony, the

25 formula he offered purported to represent what the
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 1 penalty should be under the theories of economic

 2 deterrence.  So when we talk about what was his mandate

 3 and what was he supposed to be doing, that's what he

 4 was supposed to be doing.

 5          He came up with this theory of deterrence when

 6 it became clear from the literature that, in fact, what

 7 he was saying didn't support the assessment of

 8 penalties.

 9      MR. STRUMWASSER:  That's his position.  That's not

10 our position.  That's a contested --

11      THE COURT:  Can you read back Mr. Strumwasser's

12 question?

13          Overruled.

14          (Record read)

15      THE COURT:  So not what is the level of

16 deterrence, right?  What is the level of penalty for

17 complete deterrence?

18      MR. STRUMWASSER:  Well, it's this two-part thing.

19 Maybe I caused more trouble than it's worth.

20          But as I understand it, how much deterrence do

21 you want, and then what's the penalty that gets you

22 there.

23      THE COURT:  Well, Dr. Zaretsky proposed complete

24 deterrence.

25      MR. STRUMWASSER:  And then calculates a penalty
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 1 for that.  Dr. Kessler --

 2      THE COURT:  Do you agree that's correct?

 3      THE WITNESS:  And calculates a minimum penalty for

 4 that.

 5      THE COURT:  All right.

 6      THE WITNESS:  Yes.

 7      THE COURT:  Thank you.

 8      MR. STRUMWASSER:  Thank you.  That takes care of

 9 it.

10          Thank you for your help, your Honor.

11      MR. STRUMWASSER:  Q.  Now, Dr. Zaretsky cited the

12 work of Jeremy Bentham as support for complete

13 deterrence, do you recall that?

14      A.  Yes.

15      Q.  And he cited the sentence in the

16 Exhibit 1088 -- I'll get that for you in a second.

17          "The value of the punishment must not be less

18 in any case than what is sufficient to outweigh that of

19 the profit of the offense."

20          Do you remember that quotation?  If you don't,

21 I have 1088.

22      A.  I've lost mine.

23          Yes.

24      Q.  So on Page 16, internal Page 16?

25      A.  Yes.
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 1      Q.  There is the quotation that Dr. Zaretsky

 2 pointed out, "The value of the punishment must be not

 3 less in any case than what is sufficient to outweigh

 4 that of the profit of the offense."  Do you see that?

 5      A.  Yes.

 6      Q.  Then you took us on your direct to Page 4,

 7 correct?

 8      A.  Well, I explained in my direct testimony that

 9 Dr. Zaretsky had misinterpreted Bentham because the

10 first paragraph of the chapter from which his quote

11 comes refers back to the prior chapter.  And then I

12 explained how that prior chapter qualified the quote

13 that Dr. Zaretsky used to make it apply only in cases

14 where the gain was less than the harm.

15      Q.  And you, for that proposition, cited the

16 passage on Page 4 under Roman Numeral V, correct?

17      A.  Yes.

18      Q.  And that refers back to Page 3 for the

19 heading, "Cases in which punishment is groundless,"

20 right?

21      A.  Yes.

22      Q.  And then Roman V offers Example 2.  Example 1

23 is where there's been no mischief.

24          And Example 2 is, "Where the mischief was

25 outweighed: Although a mischief was produced by the
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 1 act, yet the same act was necessary to the production

 2 of a benefit which was of greater value than the

 3 mischief.  This may be the case with anything that is

 4 done by way of precaution against instant calamity, as

 5 also with anything that is done in the exercise of the

 6 several sorts of powers necessary to be established in

 7 every community, to wit, domestic, judicial, military,

 8 and supreme."

 9          That's the paragraph that you took us to,

10 right?

11      A.  Yes.

12      Q.  Is it your testimony that PacifiCare's acts

13 that caused the alleged violations in this case were

14 done in the way of precaution against instant calamity?

15      A.  No.

16      Q.  That phrase "anything done" -- "anything that

17 is done in the way of precaution against instant

18 calamity," that suggests to me the tort defense of

19 necessity.  Does that sound like that to you?

20      A.  Gosh, I don't know.  This second sentence here

21 is offering an example of outweighed mischief.  But I

22 don't read it as being exhaustive of the types of

23 outweighing of mischief that occurred.

24          And more generally, the Bentham article really

25 isn't directly about 21st century insurance
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 1 regulations.  It's about establishment of the general

 2 principles of the economics of deterrence.

 3      Q.  We'll get more modern.  But the topic of

 4 deterrence and the testimony in this case starts with

 5 Jeremy Bentham.  And so I want to ask you, if the

 6 example here referring to instant calamity, whether you

 7 recognize that as an application of the theory of

 8 necessity in tort law.

 9      MR. VELKEI:  Asked and answered.

10      THE COURT:  Sustained.

11      MR. STRUMWASSER:  Q.  If I swerve to avoid a truck

12 that's driving toward me on the wrong side of the road

13 and in doing so I drive over your rose bed, my trespass

14 was a precaution against instant calamity, right?

15      A.  I guess.  I don't really know.

16      Q.  Well, the second phrase, the second phrase in

17 Bentham's paragraph suggests the powers of the state.

18 Would you agree?

19      A.  Do you mean, "as also with anything that is

20 done in the exercise of several sorts of powers,"

21 clause?

22      Q.  Yes.

23      A.  Yes.

24      Q.  It's not your testimony -- you're not offering

25 an opinion that PacifiCare's acts that caused the
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 1 alleged violations in this case were undertaken

 2 pursuant to domestic, judicial, military or supreme

 3 power, are you?

 4      A.  No.

 5      Q.  You also discuss Keith Hylton's work in your

 6 direct testimony, right?

 7      A.  Yes.

 8      Q.  And you testify that, "Hylton argues for a

 9 gain-based fine only when the gains with less than the

10 harm," correct?

11      A.  Trying to find my Hylton copy.

12      Q.  1090.  I could give you another.

13      A.  Could I ask -- I'm sorry.

14      Q.  Sure.

15      A.  Yes.

16          (Discussion off the record)

17      MR. STRUMWASSER:  Q.  Now, Dr. Kessler, you stated

18 that -- well, when you said that Hylton argues for

19 gain-based fines, you were referring, were you not, to

20 Page 423, the first full paragraph?

21      A.  Yes.

22      Q.  You have read the entire article, had you not?

23      A.  Yes.

24      Q.  Did you read the paragraph at the bottom of

25 the very same page when he wrote, "Further, even in
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 1 cases in which the offender's gain is probably greater

 2 than the victim's loss, I show that gain elimination

 3 should often be the goal..."

 4      A.  Well, the sentence says, "I show that gain

 5 elimination should also be the goal in setting a

 6 punitive award," referring to punitive damages award.

 7 But, yes, I read that sentence.

 8      Q.  You understand the rule to be different for

 9 punitive damages than government penalties?

10      A.  Yes.

11      Q.  So, for example, if we have any of the

12 articles that you've cited about punitive damages, we

13 should disregard them?

14      A.  No.

15      Q.  Is it your testimony that even in situations

16 in which the literature says that a private party

17 seeking punitive damages should not be able to take

18 from the -- strike that.

19          Let's do it over again.

20          The issue here is this:  Where the gain

21 exceeds the harm, what happens to that surplus, the

22 amount by which the gain exceeds the harm?  Am I

23 correct that the question is whether or not the penalty

24 or punitive damage award should include the gain in

25 excess of the harm, correct?
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 1      A.  Are we referring -- are we talking about the

 2 Hylton article now?

 3      Q.  No, we're talking about optimal deterrence

 4 theory.

 5      A.  Okay.

 6      Q.  And your testimony is that a penalty in this

 7 case should be limited by the harm, even if the gain

 8 exceeds the harm, correct?

 9      A.  No.  I don't think that's my testimony.

10      Q.  Okay.  So you don't understand there to be any

11 impediment in the literature on which you rely to the

12 Commissioner imposing a penalty that is greater than

13 the harm where that -- where that amount by which it is

14 greater corresponds to the gain to the perpetrator?

15      A.  No, I don't agree with that statement either.

16      Q.  Okay.  So we have two quantities here,

17 Dr. Kessler, the harm and the gain.  And as I

18 understand it, everybody is in agreement that, if the

19 gain is less than the harm, the penalty should cover

20 the harm, right?

21      A.  No.  I'm not sure I agree with that either.

22      Q.  Under what circumstances would the penalty not

23 need to cover the harm?

24      MR. VELKEI:  Vague as to whether he's asking for

25 Dr. Kessler's opinion, Dr. Hylton's opinion, or more
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 1 general.  The question is pretty general.

 2      THE WITNESS:  I don't understand.  I'm sorry.

 3      MR. STRUMWASSER:  Q.  Your opinion.

 4      MR. VELKEI:  Could we read that back, your Honor?

 5      THE COURT:  Oh, sure.

 6          (Record read)

 7      THE WITNESS:  Well, Bentham and Hylton argue for

 8 the imposition of gain-based fines only when gains are

 9 less than harm.  And they have various arguments as to

10 why you would key a fine off gain when gains are less

11 than harm.

12          I'm not sure I agree with those arguments.

13 There are exceptions to the general principle set out

14 in the theory of deterrence, which is that fines should

15 be proportional to harm.  I'm not sure that the

16 exception that professor Hylton talks about in this

17 article are relevant to this case.

18      MR. STRUMWASSER:  Q.  Would you agree that

19 Professor Hylton says that, for punitive damages

20 purposes, gain elimination should often be the goal?

21      A.  Yes, for punitive damages purposes, and he

22 gives examples of when that might be the case in

23 punitive damages actions, yes.

24      Q.  Right.  And it is your opinion that those

25 examples and that principle does not apply in the
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 1 setting of a government-imposed penalty?

 2      A.  No.  It's my opinion that those examples do

 3 not apply in this case.

 4      Q.  So you aren't claiming that there is a

 5 difference for deterrence theory purposes between a

 6 punitive damage award and a penalty imposed by the

 7 government; is that correct?

 8      A.  Could you please read the question?

 9      THE COURT:  Sure.

10          (Record read)

11      THE WITNESS:  Punitive damages awards are meant to

12 deal with different sorts of behavior than regulatory

13 actions like this one.  So while the literature on

14 punitive damages may be informative, in order to shape

15 it to the circumstances of the current case requires,

16 you know, examining the motivations that Professor

17 Hylton describes and asking, in particular instances,

18 if those apply here or not.

19      MR. STRUMWASSER:  Q.  Let's talk about the

20 specifics he identifies.  He said, "In many such cases,

21 there are costs to society in addition to those

22 suffered by the victim."

23          And you agree that that might militate in

24 favor of a cost-based deterrence, right?

25      A.  I don't know what a cost-based deterrence
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 1 means, so, no, I don't agree.

 2      Q.  You don't agree, or you don't know?

 3      A.  I don't know what you mean, so I can't agree

 4 with your statement.

 5      Q.  Okay.  Back to the first sentence of that

 6 paragraph, "...even in cases where the offender's gain

 7 is probably greater than the victim's loss, I show that

 8 gain elimination should often be the goal in setting a

 9 punitive award."  Are you with me?

10      A.  Yes.

11      Q.  Then he says that many such cases involve

12 costs to society in addition to those suffered by the

13 victim, right?

14      A.  Yes.

15      Q.  Do you agree that gain elimination should be

16 the goal when there are costs to society other than

17 those suffered by the victim?

18      A.  No, not necessarily.  Another way to account

19 for that is to consider those costs to society as an

20 additional harm.  Professor Hylton suggests that gain

21 elimination may be appropriate, and he goes through in

22 detail in the article about when that might be a useful

23 alternative approach.

24          But in terms of the theory of deterrence, if

25 there were costs to society in addition to those
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 1 suffered by the victim, those could be certainly

 2 accounted for in the theory of deterrence by counting

 3 them as an independent harm.

 4      Q.  You haven't attempted to do so in this case

 5 when you aggregated your measures of harm, right?

 6      A.  I've seen no evidence of costs to society from

 7 anything that occurred in this case along the lines

 8 that you're suggesting.

 9      Q.  What lines am I suggesting?

10      A.  Like the lines outlined in Professor Hylton's

11 article.

12      Q.  So you can identify no costs to society from

13 any of the alleged violations other than those felt by

14 the private parties who actually were the claimant in

15 the insurance transaction?

16      A.  I would be open to considering that

17 possibility, but I was not able to determine or find

18 any costs to society along the lines suggested in

19 Professor Hylton's article that arose out of

20 claims-handling errors other than what may have

21 happened to the claimants.

22      Q.  Did you actually go through that exercise in

23 preparing your report?  Did you say, "Are there any

24 costs to society that should also be accounted for"?

25      A.  Yes, I thought, when considering what the harm
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 1 was, of all the different measures of harm, yes.

 2      MR. VELKEI:  Is this a good time for a break, your

 3 Honor?  I don't want to interrupt.

 4      MR. STRUMWASSER:  Let's try and finish up with the

 5 article.

 6      Q.  Another example is the intentional invasions

 7 of property interest, such as trespassing and theft,

 8 that he identifies as having broader impact to the

 9 harm -- in that they harm incentives to invest in and

10 maintain property, or to make socially unproductive

11 investments in protective technology.

12          He talks about the signals to others from the

13 victimization of the immediate victim, right?

14      MR. VELKEI:  Your Honor, I just want to object to

15 the language -- this is not another example.  This is

16 the first example we're discussing as reflected in this

17 article.

18      THE COURT:  Do you have the question in mind?

19      THE WITNESS:  Could you please read the question

20 back?

21      MR. STRUMWASSER:  Q.  Rather than doing that, you

22 see the balance of that sentence that starts with the

23 "For example, intentional invasions"?

24      A.  Yes.

25      Q.  And he talks about the effects on others than
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 1 the victims, right?

 2      A.  Yes.

 3      Q.  Did you look for any such harms arising out of

 4 the alleged violations in this case?

 5      A.  I'm not aware of any evidence of anything like

 6 what Professor Hylton is talking about in this sentence

 7 in this case.

 8      Q.  Did you look for any such harms arising out of

 9 the alleged violations in this case to parties other

10 than the claimants?

11      MR. VELKEI:  Asked and answered.

12      THE COURT:  I believe he did.

13          "No."  Is that correct?

14      MR. STRUMWASSER:  Q.  Did you, for example,

15 consider the effects on other providers who might

16 decline to become preferred providers because of the

17 claim practices of PacifiCare?

18      A.  That -- that has nothing do with the sorts of

19 costs to society that Professor Hylton is discussing in

20 this article.

21      Q.  My question was did you consider the effects

22 on other providers?

23      MR. VELKEI:  Incomplete hypothetical.  I don't

24 know how somebody can be harmed by not contracting with

25 PacifiCare.
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 1      THE COURT:  Is this just a question not connected

 2 to the things you were just asking about before?

 3      MR. STRUMWASSER:  No, it is connected.

 4      THE COURT:  He said he doesn't see a connection

 5 between that and the things that Professor Hylton is

 6 talking about in the article.

 7      MR. STRUMWASSER:  Q.  Would you agree,

 8 Dr. Kessler, that claims handling violations by

 9 PacifiCare might induce another provider, other than

10 the claimant, not to contract with PacifiCare?

11      MR. VELKEI:  Objection, relevance.

12      MR. STRUMWASSER:  It's a preliminary question.

13      THE COURT:  All right.  I'll allow it for a

14 preliminary question.

15      THE WITNESS:  So this is a hypothetical,

16 hypothetically?

17      MR. STRUMWASSER:  Q.  I'm asking you whether you

18 considered the possibility.

19      A.  I don't see how that's a harm arising out of

20 the alleged violations in this case.  I'm just having

21 trouble seeing how that's a harm arising out of the

22 alleged violations in this case.

23      Q.  You don't think that an insurer that develops

24 a reputation for not treating its preferred providers

25 equitably and pursuant to the contracts and the law
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 1 might have difficulty in attracting other providers to

 2 its network?

 3      MR. VELKEI:  Objection, relevance.  That might be

 4 harmful to us, but I don't understand --

 5      MR. STRUMWASSER:  Q.  But that's the whole point

 6 of this -- of his point is harms not to the parties in

 7 the transaction but others.

 8      MR. VELKEI:  We waive those harms, your Honor.

 9 Can we move on?  Right?

10      THE COURT:  Yes.  They're not connected to what he

11 was talking about.  I don't think you're going to get a

12 connection.  You'll have to find it some other way.

13 I'm going to sustain the objection.

14      MR. VELKEI:  Can we take a break here?

15      THE COURT:  Well, let's finish this.

16      THE WITNESS:  Go ahead.

17      MR. STRUMWASSER:  Q.  Turn to 434, Dr. Kessler,

18 first full paragraph, "To this point, I have included

19 only victim losses in measurement of social costs

20 connected with offensive conduct.  However, it is not

21 hard to see that taking only victim losses into account

22 would result in an underassessment of the social cost

23 of offensive conduct."

24          Do you see that?

25      A.  Yes.
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 1      Q.  And then he goes on to talk about some

 2 categories of such social cost, right?

 3      A.  Yes.

 4      Q.  Talks about the administrative costs, which I

 5 gather you believe you've taken into account through

 6 the inclusion of enforcement costs, right?

 7      MR. VELKEI:  Says -- talks about administrative

 8 costs of law enforcement.  That's what it talks about.

 9 That's what it says, your Honor.

10      THE COURT:  It says "law enforcement and

11 litigation."  And you have taken that into account in

12 your formula, correct?

13      THE WITNESS:  Yes.  In my evaluation, I've assumed

14 that prospective violators bear the costs of

15 enforcement, yes.

16      MR. STRUMWASSER:  Q.  Item b on Page 435 is

17 'Derivative and consequential harms," right?

18      A.  Yes.

19      Q.  And he defines consequential losses as losses

20 to the victim that follow from the initial offense or

21 injury, correct?

22      A.  Yes.

23      Q.  Would you agree that emotional harm from a

24 denied claim is an example of consequential losses?

25      A.  I don't know.  I have not seen any evidence in
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 1 this case of consequential losses from the alleged

 2 violations -- I mean, as this is defined in the Bentham

 3 article.

 4      MR. STRUMWASSER:  Could I have the question read

 5 back?

 6      THE COURT:  Yes.

 7          Please listen to the question and answer the

 8 question.  I think we're going to take a break.

 9          (Record read)

10      THE WITNESS:  I'm not sure.  I don't think so, no.

11      MR. STRUMWASSER:  Q.  Does emotional harm fit in

12 any of the categories as discussed in this article?

13      MR. VELKEI:  He's going to need time to look at

14 the article, your Honor.  If he's talking about this

15 particular page or any particular page, that's one

16 thing.  But it just doesn't seem fair without some

17 amount of time to answer that question.

18      MR. STRUMWASSER:  This is an article that he has

19 testified about he claims to be familiar with.

20      THE WITNESS:  I'm sorry.  Is there a question?

21      THE COURT:  So do you consider emotional harm to

22 be under any of these particular items set forth?  I

23 know this is really a, b, and c, and probably --

24      THE WITNESS:  Yes.  Emotional harm could be -- I

25 now see emotional harm could be a consequential loss,
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 1 or it could be a direct loss.  Those are both certainly

 2 possibilities in the context of the Hylton article.

 3      THE COURT:  Okay.  Let's take a break.

 4          (Recess taken)

 5      THE COURT:  All right.  We'll go back on the

 6 record.

 7      MR. STRUMWASSER:  Q.  Now, the formula that you

 8 have proposed for deterrence is designed not to deter

 9 those violations where the violator's gain is greater

10 than the harm caused by the violation, right?

11      A.  The formula is designed to deter behavior

12 where -- I'm sorry.  Could you repeat the question?

13      Q.  Sure.  I'll try to absorb that start into the

14 question.  The formula is designed not to deter

15 behavior where the violator's gain is greater than the

16 harm caused by that behavior, right?

17      A.  Accounting, if -- you would have to include

18 the costs of enforcement, of course.  But, yes,

19 behavior that has a gain greater than harm and once

20 probability of detection is factored in to account as

21 well as costs of enforcement and restitution is paid,

22 yes.

23      Q.  Restitution is in the formula, right?

24      A.  Yes.

25      Q.  Would you characterize those violations where



21731

 1 the violator's gain is greater than the harm caused by

 2 the violation and the cost of enforcement, would you

 3 call those socially desirable?

 4      A.  First of all, I don't agree with your

 5 characterization of "violations" because I don't know

 6 what that's referring to.  So I'd -- I don't know is

 7 the answer.

 8      Q.  Okay.  So let's sort through this.  We're here

 9 to assist the Judge, on the contingency that she finds

10 violations of law, in setting an appropriate penalty.

11 Do you understand that?

12      A.  Yes.

13      Q.  And so if there are behaviors that cause harm

14 but do not violate the law, they're not going to be in

15 this case.  Do you understand that?

16      MR. VELKEI:  Objection, vague.  "They're not going

17 to be in this case," does that mean he's not factoring

18 them in or --

19      MR. STRUMWASSER:  Q  Those are not going to be

20 things for which penalties are assessed.

21      THE COURT:  All right.

22      THE WITNESS:  If there are behaviors that cause

23 harm but do not violate the law, then there will be no

24 penalties assessed, yes.

25      MR. STRUMWASSER:  Q.  Or do not cause any
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 1 violations of law, right?

 2      MR. VELKEI:  Objection, vague.

 3      THE COURT:  Overruled.

 4          Do you see a distinction?

 5      THE WITNESS:  Behaviors -- yeah, I don't see the

 6 distinction.

 7      MR. STRUMWASSER:  Q.  All right.  Let's say that

 8 we have a behavior consisting of the president of the

 9 company saying to the claims vice president, "I want

10 you to deny wrongly Claim XYZ," when XYZ was in fact

11 entitled to be paid.  That would be a violation of law,

12 right, that is to say, not paying a claim that was

13 entitled to payment?

14      A.  This is a hypothetical?

15      Q.  Yes.

16      A.  Yes, hypothetically if an officer of a company

17 instructed someone to wrongly deny someone's claim that

18 would be a violation of law.

19      Q.  If the president of the company directs the

20 claims VP to hire nobody with a degree higher than high

21 school and the bottom tenth of their class as claims

22 adjudicators, and if we assume that leads to the

23 erroneous or improper denials in claims -- are you with

24 me so far?  These are hypotheticals.

25      A.  Yes.
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 1      Q.  Then the violation would be the denial of the

 2 claims, right?

 3      A.  Okay.

 4      Q.  But the behavior that caused the violation

 5 might be -- the Judge might find -- was the decision to

 6 hire unqualified claims adjusters, right?

 7      A.  I understand your hypothetical, yes.

 8      Q.  In that situation, we have a set of

 9 violations, and we have a behavior.  And I understand

10 your point to be we need a penalty large enough to

11 deter the violations subject to the extent that they

12 caused harm and enforcement costs, right?

13      A.  We need a -- I mean, the fine specified by the

14 theory of deterrence is equal to the harm that you

15 caused divided by the probability of detection plus the

16 enforcement costs.  I'm not sure how this relates to

17 your hypothetical.  I'm sorry.

18      Q.  What behavior is it that, under theory of

19 deterrence, in that hypothetical is to be deterred?

20      A.  The wrongful denial of claims.

21      Q.  Not the hiring of incompetent claims

22 adjusters?

23      A.  No.  The wrongful denial of claims is the

24 behavior to be deterred.

25      Q.  And we've agreed that those are violations,
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 1 right?

 2      A.  No.

 3      Q.  I'm sorry.  I thought you agreed that the

 4 wrongful denials of claims were a violation in the

 5 hypothetical.

 6      A.  I agreed to your -- in your initial

 7 hypothetical that, when an officer -- if an officer of

 8 a company were to instruct someone to wrongfully deny a

 9 claim, that would be a violation of law.

10          I don't know more generally -- I just don't

11 know more generally.  I would need to know more about

12 the situation.

13      Q.  So as an expert on healthcare and economics,

14 you don't know whether or not the wrongful denial of

15 claims would be a violation of California law?

16      A.  Oh, I'm sorry, yes.  Yes.  I'm sorry.

17      Q.  Now, to the extent that there was gain in

18 excess of the harm from these violations, I understand

19 your testimony to be we don't want to deter those

20 violations; is that correct?

21      MR. VELKEI:  Objection.  Gain associated with the

22 alleged violations or more generally?

23      THE COURT:  I'm sorry.  Could you read the

24 question.

25          (Record read)
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 1      THE WITNESS:  No, that's not my testimony.  No.

 2      MR. STRUMWASSER:  Q.  So if a company can save

 3 $100 and, as a consequence of that, there is a $50 harm

 4 to a claimant -- and let's just assume enforcements

 5 costs are a penny, just to focus us for a moment.  So

 6 there's a net gain of $49.99, right, from this

 7 behavior, from this violation?

 8      MR. VELKEI:  Without factoring the penalty?

 9      MR. STRUMWASSER:  I haven't said anything about

10 penalty.

11      MR. VELKEI:  Okay.

12      THE WITNESS:  Okay.  Go on.  This is a

13 hypothetical?

14      MR. STRUMWASSER:  Q.  Right.

15      A.  Okay.  Go on.

16      Q.  You're with me on it so far?

17      A.  Yes.

18      Q.  Okay.  So as I understand your testimony,

19 under optimal deterrence, we do not want to deter that

20 violation?

21      A.  Well, it would -- I mean, it depends on the

22 context.  As a general matter, if a company can improve

23 service and increase productivity and cause incidental

24 harm that it then compensates consumers for and then

25 pays for enforcement costs, you know, it -- if you
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 1 prohibited doing that, what you would end up doing is

 2 preventing progress that benefitted consumers and

 3 society.  So you'd have to factor that into account

 4 when making this decision.

 5      Q.  So is the answer yes, you do not want to deter

 6 that conduct in this hypothetical?

 7      A.  It would depend on other factors in the

 8 hypothetical.

 9      Q.  Under what circumstance instances would you

10 want to deter that violation?

11      A.  This is a circumstance when the company could

12 save $100; it increased productivity; would lead to $50

13 in harm that it would fully compensate and pay for the

14 enforcement costs and not result in any other harm.  Is

15 that right?

16      Q.  Mm-hmm.  I'm sorry.  Yes.

17      A.  Yes, in this hypothetical, that -- and the

18 probability of detection was 1, I assume?

19      Q.  Let's assume so, sure.

20      A.  Yes.  In that hypothetical, you would want the

21 company to engage in the cost-saving activity,

22 compensate the consumers for the harm, pay for the

23 costs of enforcement, yes, according to the theory of

24 deterrence.

25      Q.  Would you call that behavior, this $100
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 1 saving, $50 harming behavior, socially desirable?

 2      A.  I don't know what you mean by "socially

 3 desirable."  Could you -- could you explain?

 4      Q.  Is that a term that you've encountered the

 5 literature, "socially desirable"?

 6      A.  If what you mean by socially desirable is that

 7 the net gain to society after paying for the harm and

 8 paying for the enforcement costs is positive, then,

 9 yes, that's -- if that's the way you're using it.

10      Q.  You relied on the work of Polinsky and Shavell

11 in formulating your opinion as to the deterrence

12 formula that should apply in this case, correct?

13      A.  No, the formula is -- has long -- long

14 predates Polinsky and Shavell.  But I did rely on other

15 work by them in my report, in my opinion.

16      Q.  Well, specifically you say at Footnote 4 on

17 Page 4, "Two of the leading law and economics scholars

18 have written a paper specifically emphasizing that

19 liability should be based on the harm to victims rather

20 than the gain to violators."  And you cite Polinsky and

21 Shavell, right?

22      A.  Yes.

23      Q.  So let's take a look at --

24      THE COURT:  1092?

25      MR. STRUMWASSER:  Let's find out.  If this is
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 1 1092, then absolutely.

 2      MR. VELKEI:  Is it?

 3      THE COURT:  No?

 4          (Discussion off the record)

 5      THE COURT:  Go back on the record.  1140.

 6      THE COURT:  We'll go back on the record.  1140 is

 7 the article by Polinsky and Shavell entitled, "Should

 8 liability be based on the harm to the victim or the

 9 gain to the injurer?"

10      MR. STRUMWASSER:  And it's got a 1994 date.

11      THE COURT:  It does, yes.

12          (Department's Exhibit 1140, PAC0914694 marked

13           for identification)

14      MR. STRUMWASSER:  Q.  And Dr. Kessler, this is the

15 article you cite in Footnote 4, correct?

16      A.  Yes.

17      Q.  Turn, please, to Page 428 of the journal,

18 Bates 4695.

19      A.  Okay.

20      Q.  At the opening of the first full paragraph, it

21 says, "In this article, we evaluate the efficacy of

22 harm-based liability and gain-based liability as means

23 of deterring socially undesirable acts -- acts for

24 which an injurer's gain is less than the victim's

25 harm." Are you right there?
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 1      A.  Yes.

 2      Q.  And the implication is that, when the

 3 injurer's gain exceeds the victim's harm, those are

 4 socially desirable acts, correct?

 5      A.  Yes.

 6      Q.  On Page 430, at the top, it says, "In the

 7 first-best outcome, every individual whose gain exceeds

 8 harm will engage in the act, and every individual for

 9 whom the reverse is true will refrain from the act,"

10 correct?

11      MR. VELKEI:  Where are you reading?  I'm sorry,

12 430?

13      THE WITNESS:  He's reading from the Polinsky and

14 Shavell article that he just handed out.

15      THE COURT:  It's Page 2.

16      MR. STRUMWASSER:  Actually --

17      THE COURT:  Second page.  It's Page 428 or

18 something like that.

19      MR. STRUMWASSER:  I'm now on 430, your Honor.

20      MR. VELKEI:  You're talking about the first full

21 paragraph.

22      MR. STRUMWASSER:  Yes, first full paragraph in,

23 "The first-best outcome," and so on.

24      MR. VELKEI:  Okay.  Thank you.

25      MR. STRUMWASSER:  Q.  And my question to you,
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 1 Dr. Kessler, is whether you agree that Drs. Polinsky

 2 and Shavell have defined socially desirable and

 3 socially undesirable acts here?

 4      A.  Yes, they have defined them.

 5      Q.  And do you agree with how they have defined

 6 it?

 7      A.  This is the way that socially desirable and

 8 socially undesirable are defined in the economic

 9 literature, and it's the way I defined it when you

10 asked me.

11      Q.  So yes, you agree with it?

12      A.  Yes.

13      Q.  Your opinion is that, if a violation imposes

14 $100 worth of harm on a victim but makes the

15 perpetrator $200 richer, overall social welfare has

16 been increased by $100, correct?

17      A.  I don't agree about your use of the term

18 "violation," but I do agree that, if an act creates

19 $100 -- $200 in gain and $100 in harm, then, as it is

20 defined in the economic literature on the economics of

21 deterrence, that would be considered a socially

22 desirable act in the economic literature, yes.

23      Q.  Even if that act leads to a violation of law?

24      A.  That, you know, that would lead to a more

25 complicated calculus because you'd then have to then
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 1 consider the potential harm to allowing the violation

 2 of law.

 3      Q.  Where have you discussed in your report the

 4 potential harm of allowing the violations of law that

 5 have been charged here if, in fact, there are found to

 6 have been violations of law?

 7      A.  I didn't discuss that in my report because

 8 part of the issue in this case is whether or not the

 9 errors that occurred are in fact violations of law.

10 And indeed, there's evidence that maybe they aren't.

11 And that's part of the issue.  So...

12      Q.  So your opinion in this case, your

13 recommendation regarding the approach to penalty, is

14 premised on the assumption that there are no

15 violations?

16      MR. VELKEI:  Misstates his testimony.

17      THE WITNESS:  No.  Yeah, I didn't testify to that.

18      THE COURT:  He said no, so move on.

19      MR. STRUMWASSER:  Q.  If, in fact, the acts

20 charged in this case constitute violations of law, are

21 found to be in fact violations of law, then it is your

22 opinion that the penalty should consider potential harm

23 in allowing the violations of law?

24      A.  Could you please read back?  I need to think

25 about exactly what Mr. Strumwasser is asking.
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 1      THE COURT:  Go ahead.

 2          (Record read)

 3      THE WITNESS:  Yes.

 4      MR. STRUMWASSER:  Q.  And you have not addressed

 5 those considerations in your report, have you?

 6      A.  I accepted the Department's allegations of

 7 violations as given.  I didn't independently assess

 8 whether or not there were violations of law.

 9      Q.  Okay.  And, then, since you have accepted the

10 Department's allegations of violations as a given, then

11 you agree that, before setting a penalty, you would

12 have to consider the potential harm to allowing the

13 violations of law, right?

14      A.  Yes.

15      Q.  And there is nowhere in your report where you

16 address the potential harm to allowing the violations

17 of law independent of the harm that has been caused by

18 the violations themselves?

19      MR. VELKEI:  Misstates the document.

20      THE COURT:  Overruled.

21      THE WITNESS:  I mean, I did consider that.  I saw

22 no evidence in the record that that would be an issue

23 in this case.  Of course, if the decision maker

24 disagrees, then that -- that could be something that

25 the decision maker would conclude.  But I saw no
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 1 evidence to that effect in this case.

 2      MR. STRUMWASSER:  Q.  We got here because I gave

 3 you the hypothetical of an act that creates $200 in

 4 gain and $100 in harm, right?  You remember that

 5 example?

 6      A.  Yes.

 7      Q.  And I asked you whether that would be

 8 considered a socially desirable act in economic

 9 literature, even if it leads to violations of law.

10          And your answer was, that, you know, that

11 would lead to a more complicated calculus because you'd

12 then to have consider the potential harm to allowing

13 the violation of law.

14      A.  Yes.

15      Q.  And I understood that to mean that the

16 calculus would have to mean, not only the harm to the

17 victims but some additional potential for harm for

18 allowing the violation of law; is that right?

19      A.  That -- in the theory of deterrence, that is a

20 harm that can be considered.  But in this case, I saw

21 no evidence in the record that would suggest that

22 anything like that was going on here.

23      Q.  So you recognize that, independent of the harm

24 to the claimants in the case of claims violations, in

25 addition to the harm to them, optimal deterrence theory
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 1 also recognizes the social harm associated with

 2 allowing violations of law to exist, correct?

 3      A.  That's in the economic literature, that's

 4 referred to as, broadly speaking, harm to the process.

 5 And that is certainly a factor that can be considered,

 6 but that's far afield from anything that's going on in

 7 this case.

 8      Q.  If the Judge finds that there have been

 9 violations and that the violations have been paid for,

10 then it is your opinion in your report that the penalty

11 should not exceed the harm in the form of compensation

12 to the victims plus the right-hand term of your

13 formula, for a penalty which you have testified is zero

14 in this case, correct?

15      MR. VELKEI:  Objection, vague.  "Right-hand term

16 of your formula"?

17      THE COURT:  So it equals, and that's the

18 right-hand term --

19      MR. STRUMWASSER:  Well, no.  There's two parts on

20 the right side.  There's the H and there's plus the

21 quantity and all that stuff.

22      Q.  And I understand the quantity stuff to be the

23 right-hand term to the right of the plus?

24      A.  So this is now not a hypothetical but

25 specifically with regard to this case; is that correct?



21745

 1      Q.  And your recommendation in this case.

 2      A.  Okay.  Could you please read back the --

 3 Mr. Strumwasser's question.

 4      Q.  Just -- I'll give you a fresh one then.

 5          Where in your report do you consider harm to

 6 the process from a violation that the Judge may find?

 7      A.  In my opinion, there is no harm to the process

 8 as that term is described and used in the economic

 9 literature in this case.

10          This case is about claims handling errors and

11 the extent to which there should be a fine -- a penalty

12 imposed in connection with them.

13          The -- there was lack of notice in many, if

14 not all, of the categories.  And so it's those factors

15 taken together -- and the probability of detection was

16 very, very high.  It's those factors taken together

17 that lead me to my conclusion that no penalty is

18 appropriate.  And certainly the fact that there was not

19 notice contributes to my conclusion that there is not

20 harm to the process from -- from anything that went on

21 here.

22          I mean, the traditional harm to the process

23 example is, you know, someone who physically injures

24 another person with disregard and then keeps doing it

25 over and over again because they -- and then shows
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 1 disrespect for the law.  But that's just not anything

 2 close to what's happening here.

 3      Q.  Dr. Kessler, what's the definition, as you

 4 understand it in the literature, of harm to the

 5 process?

 6      A.  I think I just said that.

 7      Q.  You gave us an example in which people are

 8 hitting people.  Is that the full extent of your

 9 definition?

10      A.  No, that's an example.

11      Q.  Could I have the definition as you understand

12 it?

13      A.  I would have to think more to be able to give

14 you the precise general definition.  I'm afraid I can't

15 do it just sitting here.

16      Q.  So just sitting here, you don't have a

17 definition of harm to the process, but you're sure it

18 doesn't exist here?

19      A.  Yes.  I think of it in terms of the examples

20 that I gave.

21      Q.  And the only basis that you've given us so far

22 for why there was no harm to the process is because of

23 the lack of notice that you claim to have existed,

24 correct?

25      MR. VELKEI:  Misstates his testimony.
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 1      THE COURT:  Overruled.

 2      THE WITNESS:  No, that's not -- that's not my --

 3 that's not what I think.

 4      MR. STRUMWASSER:  Q.  What other basis have you

 5 given us?

 6      A.  The nature of the violations are for -- I

 7 mean, they're -- there are questions about violations,

 8 whether they exceeded a certain number of days of late

 9 payment.  The notice is just one contributing factor.

10      Q.  What else?

11      A.  Other -- I mean, I wouldn't think there's harm

12 to the process because, for example, in other cases

13 where the conduct of insurers was much more serious,

14 there was no penalty imposed in those situations.  So I

15 wouldn't think that harm to the process would arise out

16 of less serious conduct.

17      Q.  And you're measuring the severity of those

18 other violations by the harm to the victims, right?

19      A.  Yes.  I was thinking about the Blue Shield

20 case in which there were allegedly improper rescissions

21 of people's health insurance.

22      Q.  But those differences, the difference in the

23 severity of the harm, is taken into account in your

24 formula by the value of H, correct?

25      A.  Yes.  But I understood your question to be
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 1 about harm to the process from the current case and my

 2 conclusion that there wasn't any harm to the process

 3 that I would consider -- I had considered.

 4          And I was giving you another example of why I

 5 thought that.  And that example is that, in the Blue

 6 Shield case, there was no penalty imposed, but the harm

 7 to victims was arguably more serious.

 8      Q.  We understand that.  But that has to do with

 9 harm to victims, correct?

10      A.  Yes.

11      Q.  What basis do you have for the proposition

12 that harm to the process in Blue Shield was greater

13 than here?

14      A.  Oh, I didn't testify that.  What I testified

15 was that I don't think that harm to the process would

16 occur from imposing the penalty I recommended in this

17 case because, in the Blue Shield case, there was more

18 serious allegations and no penalty imposed there.  And

19 so the harm to the process would not -- would not

20 occur.

21      Q.  In Blue Shield, there were allegations of more

22 serious harm to victims, right?

23      A.  Yes.

24      Q.  What was the harm to the process in Blue

25 Shield?
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 1      A.  I don't know.

 2      MR. STRUMWASSER:  That is probably a good place,

 3 your Honor.

 4      THE COURT:  9:15.

 5          (Whereupon, the proceedings recessed

 6           at 3:56 o'clock p.m.)
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 1 STATE OF CALIFORNIA     )

                        )   ss.

 2 COUNTY OF MARIN         )

 3          I, DEBORAH FUQUA, a Certified Shorthand

 4 Reporter of the State of California, duly authorized to

 5 administer oaths pursuant to Section 8211 of the

 6 California Code of Civil Procedure, do hereby certify

 7 that the foregoing proceedings were reported by me, a

 8 disinterested person, and thereafter transcribed under

 9 my direction into typewriting and is a true and correct

10 transcription of said proceedings.

11          I further certify that I am not of counsel or

12 attorney for either or any of the parties in the

13 foregoing proceeding and caption named, nor in any way

14 interested in the outcome of the cause named in said

15 caption.
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17
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 1 Wednesday, September 14, 2011         9:24 o'clock a.m.

 2                         ---o0o---

 3                   P R O C E E D I N G S

 4      THE COURT:  This is on the record.  This is before

 5 the Insurance Commissioner of the State of California

 6 in the matter of PacifiCare Life and Health Insurance

 7 Company.  This is OAH Case No. 2009061395,

 8 Agency No. UPA 2007-00004.  Today's date is September

 9 14th, 2011.

10          Counsel are present.  Respondent is

11 Ms. Drysch.  This is the continuation of the

12 cross-examination of Dr. Kessler.

13      MR. STRUMWASSER:  That's right, your Honor.

14 First, I have copies of 1136, 7 and 8.

15                  DANIEL KESSLER, Ph.D.,

16          called as a witness by the Respondent,

17          having been previously duly sworn, was

18          examined and testified further as

19          hereinafter set forth:

20      CROSS-EXAMINATION BY MR. STRUMWASSER (resumed)

21      MR. STRUMWASSER:  Q.  Good morning, Dr. Kessler.

22 Yesterday we were discussing Exhibit 1140, the Polinsky

23 and Shavell article that you had cited in your report.

24 Do you recall that?

25      A.  Yes.
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 1      Q.  And Polinsky and Shavell opine that it is

 2 appropriate to exclude the violator's gain from the

 3 calculation of social welfare if the gain is socially

 4 illicit, correct?

 5      A.  That's not from 1140.  That's from a different

 6 article, I believe; is that correct?

 7      Q.  I think that's actually correct, yes.

 8      A.  Okay.  Would you like to discuss 1140, or

 9 would you like to discuss the other article?

10      Q.  Let me just ask you, do you agree that we

11 should exclude a violator's gain from the social

12 welfare calculus if the gain is socially illicit?

13      A.  Yes, as that term is defined in the literature

14 and by Polinsky and Shavell, I agree.

15      Q.  And Polinsky and Shavell's definition is when

16 the injurer's utility derives from causing harm itself,

17 as when a person punches another out of spite or

18 defames another to see him suffer; is that right?

19      A.  I believe that's right.  So which exhibit are

20 we discussing?  I'm sorry.

21      Q.  1092.

22      A.  1092.  May I have a copy of 1092?

23      Q.  Well, that may be harder than it looks.

24      A.  I have a copy in my briefcase, if it's okay

25 with your Honor.
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 1      THE COURT:  Sure.

 2      THE WITNESS:  Okay.

 3      MR. STRUMWASSER:  Q.  So we're at Page 15 of 1092.

 4      A.  Yes.

 5      Q.  The "Let us now turn" paragraph, that's where

 6 you got the punch out?

 7      MR. KENT:  I'm sorry.  Which paragraph?

 8      MR. STRUMWASSER:  The one that starts, "Let us now

 9 turn."

10      MR. VELKEI:  Thank you.

11      THE WITNESS:  Yes.

12      MR. STRUMWASSER:  Q.  And I gather you agree with

13 their definition of socially illicit?

14      A.  Yes, this is the definition used in the

15 economic literature, and I agree with it.

16      Q.  Polinsky and Shavell refer to this as

17 malicious conduct, right?

18      A.  I -- yes, yes.

19      Q.  Is it your testimony that that situation, when

20 a defendants' utility derives from inflicting harm,

21 that that is universally agreed by economists to

22 represent the only situation in which a defendant's

23 gains do not count in social welfare?

24      MR. VELKEI:  Objection, misstates the article.

25      MR. STRUMWASSER:  That's the question.
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 1      THE COURT:  I'll allow it.

 2          Do you want to read it again?

 3      MR. STRUMWASSER:  Excuse me.  I want to make it

 4 clear.  It's not asking him about the article.  It's

 5 asking him about his opinion.

 6      THE COURT:  All right.

 7          (Record read)

 8      THE COURT:  Did you understand the question?

 9      THE WITNESS:  Yes.

10      THE COURT:  Yes?

11      THE WITNESS:  My answer is no.

12      MR. STRUMWASSER:  Q.  So you would agree that

13 there are other economists that use other definitions

14 of excludable illicit gain?

15      A.  Yes.  For example, Dau-Schmidt provides

16 another example of gains where he suggests they should

17 be excluded from calculation of social welfare when

18 they result from criminal acts.  But of course, neither

19 of those situations is relevant to this case.

20      MR. STRUMWASSER:  I'm going to distribute a copy

21 of an excerpt from Volume 180.  And actually I'm going

22 to distribute the entire mini for 180.

23      THE COURT:  This is a new --

24      MR. STRUMWASSER:  No, this is a transcript.  I'm

25 sorry.
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 1      Q.  My question to you concerns Page 20852 and 53,

 2 specifically the question and answer starting on

 3 Line 23 of 852 and continuing on to the top, just the

 4 first line, of 853.

 5      A.  Okay.

 6      Q.  So am I correct in reading your prior

 7 testimony to be that the definition of socially illicit

 8 gains would not expand beyond what you have

 9 characterized as -- excuse me -- what Polinsky and

10 Shavell define as socially illicit?

11      A.  Yes.

12      Q.  But now your testimony is that Dau-Schmidt has

13 a different definition that is recognized in the

14 literature?

15      A.  No.

16      MR. KENT:  Objection, argumentative.

17      THE COURT:  He said "no."  I'll allow it.

18      THE WITNESS:  No, that's not my testimony.

19      MR. STRUMWASSER:  Q.  You also stated that

20 corporations can never engage in socially illicit

21 conduct because they act out of a desire for profit

22 rather than out of malice; is that correct?

23      A.  Yes.

24      Q.  So whenever an act is committed out of a

25 desire for profit, that makes it socially licit, in
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 1 your opinion?

 2      A.  As that term is used in the economic

 3 literature around the theory of deterrence, yes.

 4      Q.  So in the theory of deterrence as you know it,

 5 the defendant's gain from socially licit conduct should

 6 be considered as contributing to social welfare,

 7 correct?

 8          (Cell phone interruption)

 9      THE COURT:  Okay.  What was question?

10          (Record read)

11      THE COURT:  Did you understand the question?

12      THE WITNESS:  Yes.

13      THE COURT:  All right.

14      THE WITNESS:  Yes.  My answer is yes.

15      MR. STRUMWASSER:  Q.  Okay.  And I'm going to give

16 you a hypothetical, Dr. Kessler.  And I'm going to --

17 since Polinsky and Shavell use defamation, I'll stick

18 with that field.

19          I know this guy named Dave.  Dave is applying

20 for a job.  Out of pure spite, just because I hate

21 Dave, I call the employer that is interviewing Dave,

22 and I tell the employer that Dave has been convicted of

23 three felonies.  It's a complete lie.  I'm defaming

24 Dave just to see him suffer.

25          In that example, my gain is illicit, correct?



21760

 1      A.  As defined by the economic literature around

 2 the theory of deterrence, your gain in that situation

 3 is socially illicit.

 4      Q.  And my gain should be excluded from social

 5 welfare, correct?

 6      A.  As specified in this article, yes.

 7      Q.  Slightly different hypothetical.  I go to a

 8 job interview, and I tell the interviewer, "I know you

 9 interviewed Dave for this job, and it turns out that I

10 know David pretty well.  And I hate to say that, but I

11 happen to know that Dave has been convicted of three

12 felonies."  Still false, as before, it's a lie.  I know

13 it's a lie.

14          And I'm not motivated to hurt Dave in the

15 second example.  In fact, I feel badly about doing

16 this.  But I really need a job.  I'm pretty sure Dave's

17 going to be able to get a job -- another job easier

18 than I am.

19          In that situation, I'm motivated to maximize

20 my profit, correct?

21      A.  I don't know.

22      Q.  You don't know?

23      A.  Is that part of your hypothetical, that you're

24 motivated to maximize your profit?

25      Q.  I'm motivated to get a job that I don't have
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 1 so as to get revenue.  Would that be the --

 2      A.  Okay.

 3      Q.  So in that situation, my gain in getting a job

 4 is socially licit, correct?

 5      A.  As defined in the economic literature, yes.

 6 However, by taking those actions, you're creating a

 7 loss to Dave exactly equal to the gain that you will

 8 obtain.  And so your actions do not contribute to

 9 social welfare.

10      Q.  Actually, I tried to avoid that possibility.

11 Remember my saying that the assumption was that Dave

12 will be able to get another job easier than I can?  Do

13 you recall that assumption?

14      A.  Okay.

15      Q.  So now, the proposition is that, if I defame

16 Dave in order to get my job, both of us will be

17 employed sooner than we would have been if Dave had

18 gotten the job.  Under those circumstances, my gain is

19 socially licit, correct?

20      A.  Under the definition of the theory of

21 deterrence, your gain is socially licit.  But engaging

22 in what is essentially theft, which is how I would

23 classify what you did -- theft of Dave's job

24 opportunity through misrepresentation does not

25 contribute to social welfare as a general matter.
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 1          Even though in some very odd hypothetical that

 2 might be the case, as a general matter, theft does not

 3 contribute to social welfare.  And indeed theft

 4 generally reduces social welfare because you damage

 5 people's incentives to invest in trying to get a job

 6 and get education.

 7          And so if I were to truly apply your

 8 hypothetical in a sensible way, your actions would be

 9 socially welfare reducing.

10      Q.  As a general matter?

11      A.  Yes.

12      Q.  As a general matter, would you agree that

13 violation of regulatory laws does not contribute to

14 social welfare?

15      MR. VELKEI:  Objection, vague, overbroad.

16      THE COURT:  Do you understand the question?

17      MR. VELKEI:  No foundation.

18      THE WITNESS:  Yeah, I don't really understand, no.

19      THE COURT:  Could you rephrase?

20      MR. STRUMWASSER:  Q.  Do you understand what

21 regulatory laws are?

22      MR. VELKEI:  Argumentative.

23      THE WITNESS:  I don't really understand.

24      THE COURT:  I'll allow it.

25      THE WITNESS:  Okay.  Can you be -- this is a



21763

 1 hypothetical?

 2      MR. STRUMWASSER:  No.

 3      THE WITNESS:  Not a hypothetical.

 4      MR. STRUMWASSER:  Q.  Not a hypothetical.  Would

 5 you -- I'd like you to assume that by "regulatory laws"

 6 I mean the provisions in the Insurance Code governing

 7 the operations of insurance companies and regulations

 8 adopted by the Insurance Commissioner pursuant to those

 9 laws.  Do you have that definition in mind?

10      A.  Yes.

11      Q.  Would you agree that, as a general matter,

12 violation of those regulatory laws does not contribute

13 to social welfare?

14      MR. VELKEI:  Objection, overbroad.

15      THE COURT:  I'll allow it.

16      THE WITNESS:  I don't know.  I would have to know

17 more about the specifics of what you're talking about.

18      MR. STRUMWASSER:  Q.  So you're prepared to say

19 here as a general matter defamation -- well, as a

20 general matter, theft does not contribute to social

21 welfare, right?

22      A.  Yes.

23      Q.  But you are not prepared to say here, as a

24 general matter, that violation of the Insurance Code

25 and the regulations adopted pursuant to it, as a
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 1 general matter, does not contribute to social welfare?

 2      A.  Violation of the Insurance Code when it harms

 3 consumers does not contribute to social welfare.

 4      Q.  Not my question.  I asked you whether you

 5 believed as a general matter violation of the Insurance

 6 Code and the regulations does not contribute to social

 7 welfare.

 8      MR. KENT:  Objection, asked and answered.

 9      THE COURT:  Overruled.

10      THE WITNESS:  My answer is yes, when it harms

11 consumers, violation of the Insurance Code does not

12 contribute to social welfare.  That's my answer.

13      MR. STRUMWASSER:  I asked him for a general answer

14 unconditioned.  If he wants to say, "No, not without

15 conditions," I'll take that answer.  But he can't

16 change the question.

17      MR. KENT:  Mr. Strumwasser is just arguing with

18 the witness.

19      THE COURT:  Overruled.  Just move on.

20      MR. STRUMWASSER:  Q.  New hypothetical,

21 Dr. Kessler.  A corporation is bidding for a lucrative

22 government contract.  They know that a competing bid

23 has been offered by a competitor.  Are you with me so

24 far?

25      A.  I'm sorry.  Corporation's bidding for
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 1 government contract.  They know that another

 2 corporation is bidding.  Yes.

 3      Q.  An executive of the first company calls the

 4 procurement officer and tells her that the competitor

 5 is under investigation in another state for defrauding

 6 that state's government on a contract.  Do you have

 7 that assumption in mind?

 8      A.  I'm sorry.  Could you please read back that

 9 assumption?

10      Q.  I'll just give it to you again.

11      A.  Okay.

12      Q.  An executive of the first company, we'll call

13 it Company A, calls the procurement officer with

14 jurisdiction over this bidding process and says to the

15 procurement officer, "I know that Company B has filed a

16 bid also.  I just want to let you know that Company B

17 is under investigation in another state for defrauding

18 that state's government on a contract."

19          Do you have that assumption in mind?

20      A.  Yes.

21      Q.  And again, that call, that representation to

22 the procurement officer, is a lie.  Do you have that

23 assumption in mind?

24      A.  Yes.

25      Q.  Company A wins the contract.  And we may
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 1 assume it wins the contract in part because of the

 2 call.

 3      A.  Yes.

 4      Q.  Corporation A is not motivated by a desire to

 5 hurt the competitor, is it?

 6      A.  I don't know.  Is that part of your

 7 hypothetical?

 8      Q.  No.  I understood that to be part of your

 9 principles of deterrence theory.  You testified

10 earlier, did you not, that a corporation doesn't derive

11 pleasure or satisfaction from hurting anybody.  It's

12 just looking for profit.  So therefore, definitionally,

13 a corporation cannot have illicit gain.  Do you recall

14 that testimony?

15      A.  Yes.

16      Q.  So now, with respect to this hypothetical, the

17 gain from obtaining this contract for Corporation A is

18 socially licit, correct?

19      A.  Yes, according to the definition in the

20 economic theory of deterrence, yes.

21      Q.  Dr. Kessler, is there such a thing as a

22 victimless crime in your understanding?

23      MR. KENT:  Objection, vague.

24      THE COURT:  Sustained.  Too general.

25      MR. STRUMWASSER:  But I mean, we're talking about
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 1 general penal theory here.  It's a preliminary

 2 question.

 3      Q.  Let me try this.  You have heard the phrase

 4 "victimless crime," correct?

 5      A.  Yes.

 6      Q.  In your understanding of deterrence theory, is

 7 that an oxymoron?

 8      MR. KENT:  Objection, vague, no foundation.

 9      THE COURT:  Can you repeat the question?

10      MR. STRUMWASSER:  Let me do it -- let me try.

11      Q.  What do you understand a victimless crime to

12 refer to?

13      A.  I haven't looked into victimless crimes as an

14 academic matter for some time now, and it certainly has

15 no relevance as I can understand it whatsoever to this

16 case.

17          As it's used in common language, I understand

18 victimless crimes to be things like prostitution and

19 drug use, things like that.  Although, I've always

20 wondered why people call them victimless since people

21 are clearly hurt by things like prostitution and drug

22 use.

23          But as I understand that phrase to be used in

24 common terms, that's how I understand it.

25      Q.  Can you identify anything that would be a
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 1 victimless crime in your understanding?

 2      MR. KENT:  Objection, asked and answered.  The

 3 witness already said what he understood that phrase to

 4 mean.

 5      THE COURT:  You know honestly, Mr. Strumwasser,

 6 this is the subject of hundreds of hours of discussion.

 7 I've -- you know, unfortunately, I've been parts of it.

 8 He named the two ones that are the most commonly used.

 9 Clearly they're not victimless.  There are some

10 technical crimes, when you don't sign something in the

11 right place by the IRS, something like that that are

12 probably victimless in some very narrow sense but,

13 because you're required to do them by law and you

14 didn't do them -- so I just don't know where this is

15 going.

16      MR. STRUMWASSER:  The question is going to be how

17 this witness would apply his understanding of optimal

18 deterrence theory to a crime that does not have any

19 victim.  That's where this is going.

20      THE COURT:  So I think that's irrelevant at this

21 point.  You need to go somewhere else.

22      MR. STRUMWASSER:  Your Honor understands that

23 those would be times in which there would be no harm?

24      THE COURT:  Well, you want to ask it a different

25 way, you can try.  But -- I understand Dr. Kessler's
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 1 position.  I understand that you don't agree with it.

 2          I'm not sure where the exercise goes to try

 3 and get him on some corner where he is forced to find

 4 some rationale for something that doesn't really have

 5 any import.

 6          It's an interesting intellectual exercise, but

 7 I don't think it moves our interests forward.

 8          If you want to ask the direct question, please

 9 feel free.

10      MR. STRUMWASSER:  Your Honor, I will move on.  But

11 just so the balance of these questions makes sense

12 here, I want to make it clear.  We think that the

13 theory that he is expounding have unappealing and

14 jarring and unacceptable implications.  And I think

15 it's part of my job to identify those.  That's where

16 I'm going.  So let me go ahead and move on, and we'll

17 see where we are.

18      Q.  I have a new hypothetical for you,

19 Dr. Kessler.  I want you to imagine a chain of

20 restaurants, old-fashioned lunch-counter diners, owned

21 and operated by a corporation called Good Ole Boy

22 Corporation.  And Ole is spelled O-L-E.  Are you with

23 me so far?

24      A.  Yes.

25      Q.  This corporation does some market research and
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 1 determines that, in the region where it operates the

 2 diners, there is a bigoted population that is

 3 prejudiced against Muslims.  And it concludes that it

 4 can increase business by pandering to that prejudice.

 5 So the corporation adopts a policy of excluding Muslims

 6 or people they suspect are Muslims from Good Ole Boy

 7 diners and prominently displaying that fact.

 8          Do you have those assumptions in mind?

 9      A.  Yes.

10      Q.  Now, the corporation and its officers, they

11 personally don't care one way or another about Muslims.

12 They're out to cater to a bigoted clientele and

13 increase profits.  Are you still with me?

14      A.  Yes.

15      Q.  This turns out to be a very profitable

16 strategy.  It attracts a lot of loyal anti-Muslim

17 customers.  And over, say, ten years, Good Ole Boy

18 estimates that the Muslim exclusion policy brings in an

19 additional $10 million in profits, which just happens

20 to be exactly what their original market research

21 indicated they would make from the policy.

22          Now I should give you an opportunity to say

23 this.  I trust that you believe that this is behavior

24 that the government ought to deter?

25      A.  Yes.
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 1      Q.  Further assumption, same hypothetical.

 2          The local ACLU objects and is rebuffed by Good

 3 Ole Boy's management.  So the ACLU sets up a table in

 4 the parking lot to observe any discriminatory incidents

 5 and help the victims immediately to file suit.  So we

 6 will assume for purposes of this hypothetical that that

 7 is an effective mechanism to assure that violations

 8 will, 100 percent of the time, be detected.

 9          As it happens, though, there's actually very

10 few Muslims in the service area of Good Ole Boy

11 Corporation.  Only six people are turned away from the

12 diner in the ten-year period because they are Muslims.

13          And let's assume hypothetically that the

14 denial of restaurants and other public accommodations

15 violates a civil rights law that prohibits religious

16 discrimination and it authorizes the victims of

17 discrimination to sue for compensatory damages only.

18 You got that?

19      A.  Could you please read back the last --

20      Q.  I'll break it up.  I don't mind.

21          We're assuming now that the denial of

22 restaurants and other public accommodations on the

23 basis of religious discrimination violates a civil

24 rights law.  Have you got that?

25      A.  Yes.
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 1      MR. KENT:  I'm sorry, Mr. Strumwasser.  Are you

 2 starting from the beginning?

 3      MR. STRUMWASSER:  No.

 4      Q.  And that this law also authorizes the victims

 5 of discrimination to sue for compensatory damages but

 6 only compensatory damages.  Do you have that?

 7      A.  Yes.

 8      Q.  So under this law, the victims -- the Muslims

 9 who were turned away from Good Ole Boy diners, all six

10 of them, sued and were awarded a total of $6 million in

11 compensatory damages.  Do you have that?

12      A.  Yes.

13      Q.  So over this ten-year period they gained $10

14 million in profits.  And they had a harm of 6 million,

15 which they paid.  Are you with me?

16      A.  Yes.

17      Q.  Now, the same civil rights law that authorizes

18 these private lawsuits also authorizes the Department

19 of Restaurants to bring an enforcement action for

20 penalties for religious discrimination.  With me?

21      A.  Yes.

22      Q.  So what we have here is a harm of $6 million,

23 right?

24      A.  No.  There's more harm than that.

25      Q.  We have a harm to the six victims of
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 1 $6 million, right?

 2      A.  Is that part of the hypothetical?

 3      Q.  Yes.  Six victims each got a million dollars,

 4 $6 million in compensatory damages.

 5      A.  And that is equal to your harm; is that part

 6 of your hypothetical?

 7      Q.  Yes, let's assume so.

 8      A.  It's part of your hypothetical, okay.

 9      Q.  And we have a P of 100 percent, right?

10      A.  Is that part of your hypothetical?

11      Q.  Yeah, remember the ACLU table?  So the harm to

12 the victims is 6 million; P is 1; and let's assume that

13 the cost of enforcement is negligible.  Okay?  Are you

14 with me?

15      A.  Yes.

16      Q.  So under your formula, the value of F would be

17 $6 million in harm plus the right-hand -- the term to

18 the right of the plus sign, which is going to be a

19 zero, right?

20      A.  No.

21      Q.  Let's --

22      A.  This example that you're bringing up is a

23 perfect example where harm to the process is an

24 important element of the act.

25          Discriminating against people in public
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 1 accommodations based on their religious beliefs causes

 2 harm, tremendous harm, to the process.  And so that

 3 would need to be counted as a harm.  Of course, that's

 4 not anything that's been going on in this case.

 5      Q.  I understand.  There's no religious

 6 discrimination in this case.

 7          So your formula is F equals H plus 1 minus p

 8 over p times H.  Right?  Do I have formula right?

 9      A.  Yes, that's right.

10      Q.  For harm, the private harm equals 6 million

11 the under the hypothetical, right?

12      A.  Yes, under the hypothetical.

13      Q.  So let's just call that H sub P, okay, for

14 "private."

15      A.  Okay.

16      Q.  Then what I hear you saying is that there is a

17 harm to the process that is in addition, right?

18      A.  Yes, in your hypothetical, yes.

19      Q.  Which we will call -- oh, dear.  This is

20 really -- "HP prime" for harm to the process.  Okay?

21      A.  Yes.

22      Q.  Would you just give me the formula for F that

23 takes into account both harms?

24      A.  Yes.

25      Q.  I assume that it starts with F equals HP plus
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 1 HP prime, right?

 2      A.  Yes.

 3      Q.  And then there's a plus.  Give me the rest.

 4      A.  One minus P over P, times quantity -- quantity

 5 meaning -- just put a bracket.  I apologize.

 6      Q.  I put it in parentheses.

 7      A.  Yes.  HP plus HP prime, then put brackets

 8 around that.  Yes.

 9      Q.  Just for analytical purposes, Dr. Kessler, if

10 there is no what you describe as harm to the process,

11 then HP prime would be zero and this number would

12 resolve out to 6 -- the fine would be 6 million.  And

13 the right-hand term representing the penalty would be

14 zero, right?

15      A.  Under your hypothetical, where the probability

16 of detection was 100 percent, and the harm suffered by

17 the victims was 6 million, and there was no harm to the

18 process, yes.

19      Q.  And under those assumptions -- we'll come back

20 to the harm to the process thing.  But under those

21 assumptions if the company in fact gained 10 million,

22 the company would not be deterred, right?

23      A.  No, that's also not accurate because there are

24 other laws -- although I'm not an expert in civil

25 rights law -- that make it illegal to discriminate
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 1 against people in public accommodations besides the

 2 private right of action and the hypothetical state

 3 restaurant department.

 4      THE COURT:  And in California, commonly known as

 5 the Unruh Act.

 6      THE WITNESS:  Oh, thank you.

 7      MR. STRUMWASSER:  And the Civil Rights Act of '64.

 8      THE COURT:  But the Unruh Act is public

 9 accommodations.

10      THE WITNESS:  So the answer is no.

11      MR. STRUMWASSER:  Q.  But we're trying to do this

12 analytically.  We could make this an even more

13 elaborate analysis.  But for present purposes, let us

14 assume away other statutes and other regulatory

15 regimes.  Do you have that in mind?

16      A.  So it's not illegal to discriminate against

17 people on the basis of their ethnicity or religious

18 beliefs?

19      Q.  Only under the statute that I described here,

20 the private right of action and the department of

21 restaurant enforcement.

22      A.  Those are the only two laws, state or federal,

23 governing this sort of behavior?

24      Q.  Yes.

25      A.  In your hypothetical.  Okay.
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 1      Q.  Okay.  Under those assumptions, would you

 2 agree, again, with p -- the lower case p equal to 1 and

 3 H sub P prime equal to zero, F would not deter that

 4 conduct, the discriminatory conduct?

 5      MR. KENT:  Objection, relevance.

 6      THE COURT:  What is the relevance?

 7      MR. STRUMWASSER:  The relevance is to identify

 8 circumstances under which the optimal deterrence that

 9 this witness has advocated produced results that are

10 unacceptable to a law enforcement agency.

11      MR. KENT:  Maybe if we had hypotheticals that

12 weren't two pages long, that took five minutes to get

13 out and had something to do with the business of health

14 insurance --

15      THE COURT:  Well, I'll allow this to finish, and

16 let's move on from there.

17          Is there a pending question?

18      MR. STRUMWASSER:  Q.  Yes.  The pending question

19 was would you agree that F calculated according to your

20 formula, where the probability of detection is 1 and

21 the harm to the process is zero, would be insufficient

22 to deter this behavior?

23      A.  Yes, but that's -- yes, but that totally

24 doesn't reflect the hypothetical you proposed.  Any

25 situation where you're discriminating against people on
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 1 the basis of their religious beliefs is the very

 2 essence of causing harm to the process.

 3      Q.  I understand that.  The only problem I have is

 4 you're saying it doesn't reflect my hypothetical.  The

 5 hypothetical assumed a harm to the process of zero,

 6 right?

 7      A.  But that conflicts --

 8      MR. KENT:  Objection, relevance.  Now we have a

 9 hypothetical that counsel admits has nothing to do with

10 reality.

11      THE COURT:  All right.  And you're now arguing.

12 Stop.  Move on.  You can't argue with the witness.

13 Move on.

14      MR. STRUMWASSER:  I asked him a question.  He

15 changed the facts.  I just want to get the record

16 straight that he has changed the facts.

17          I want an answer to the question, where H sub

18 P prime is zero --

19      THE COURT:  He said yes, but that's not a

20 reflection of what we did here.

21      MR. STRUMWASSER:  Excellent.  okay.

22      Q.  So now the question, Dr. Kessler, is how would

23 one go about determining the value of H sub P prime --

24 that is to say how would one go about measuring --

25      MR. KENT:  In this restaurant hypothetical?
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 1      MR. STRUMWASSER:  Yes.

 2      MR. KENT:  Objection, relevance.

 3      MR. STRUMWASSER:  Q.  How would one go about

 4 measuring the harm to process in this hypothetical?

 5      MR. KENT:  Objection, relevance.

 6      THE COURT:  I'll allow it.

 7      THE WITNESS:  I don't know this is -- I'm afraid

 8 this is very far afield from anything I've been

 9 thinking of recently, so I don't know.

10      MR. STRUMWASSER:  Q.  Yesterday you referred to

11 reputational harm, correct?

12      A.  I don't remember.

13      Q.  You recognize the term "reputational harm"?

14      A.  Yes.

15      Q.  You don't recall having referred to it in this

16 case?

17      A.  I don't remember.

18      THE COURT:  There was a quick moment when we

19 talked about harm to reputation yesterday.

20      THE WITNESS:  Okay.

21      MR. STRUMWASSER:  Q.  Some conduct may harm

22 reputation for the actor's relevant constituency.

23 Would you agree that some harm can actually enhance an

24 actor's reputation in a relevant constituency?

25      A.  I don't know.  Is this a hypothetical?
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 1      Q.  No.  I'm asking as an economic principle.  You

 2 used the phrase "harm to reputation" and "reputational

 3 harm."  And I'm asking essentially are the reputational

 4 benefits possible also from violations?

 5      A.  Not in the business of health insurance.

 6      Q.  In the economic analysis of deterrence?

 7      MR. KENT:  Objection, vague.

 8      THE COURT:  I'll allow it.

 9      THE WITNESS:  I don't know.  Not that I can think

10 of sitting here.  In general, harming consumers -- when

11 I think of firms selling products and services --

12 injures reputation, offhand I'm having trouble thinking

13 of an example where harming consumers enhances one's

14 reputation.

15      MR. STRUMWASSER:  Your Honor, can we mark this

16 exhibit?

17      THE COURT:  Sure, 1141.

18      MR. STRUMWASSER:  This is the Good Ole Boy --

19          (Department's Exhibit 1141 marked for

20           identification)

21      MR. STRUMWASSER:  I've got one more thing to do

22 here with Good Ole Boy.  I'd like you to assume that

23 the harm to process has been measured and amounts to

24 less than $4 million.  Are you with me?

25      A.  Okay.
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 1      Q.  So in that situation, after paying the

 2 $6 million in private harm and the harm whatever is --

 3 and being penalized in whatever amount is necessary to

 4 compensate for the harm to process, the total fines and

 5 costs that the company pays is less than the

 6 $10 million it made -- are you with me?

 7      A.  This is in your hypothetical?

 8      Q.  Right.

 9      A.  I understand.

10      Q.  The amount by which the company gained in

11 excess of the harm would, under your definition, be a

12 socially licit gain, would it not?

13      A.  As it's used in the economic literature, yes.

14 But your hypothetical is so far detached from reality

15 insofar as it doesn't have the laws that control this

16 sort of conduct that are there for a reason and that

17 you estimated the harm to the process of discriminating

18 against people on the basis of their religion to be

19 $4 million, I just -- I just don't even know what to do

20 with all of that.

21      Q.  You testified previously about physical --

22 acts of physical violence.  And I want to know whether

23 it is your opinion that acts of physical violence

24 should be universally deterred or only deterred when

25 the defendant is taking pleasure in the act of hurting
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 1 someone.

 2      THE COURT:  What's your definition of "act of

 3 violence"?

 4      MR. STRUMWASSER:  Good question.

 5      Q.  Let's just say -- is it your testimony that

 6 punching people in the face should be universally

 7 deterred or only when the defendant is taking pleasure

 8 in it?

 9      A.  In general, I'm not in favor of acts of

10 physical violence.  As a matter of the theory of

11 deterrence, I think we try to completely deter them,

12 although there are constraints on that.

13          The reason that we sometimes have physical

14 violence is because we're unwilling to imprison

15 everybody for very long periods of time because that

16 itself has social cost.  And so we live with some

17 physical violence as opposed to essentially imprisoning

18 everyone, whoever commits a physically violent act.

19          But certainly my position is I'm not in favor

20 of acts of physical violence.

21      THE COURT:  We also have defenses, like defense of

22 others, defense of one's self, extenuation.  There's

23 just -- necessity.  You know, the question doesn't go

24 anywhere.

25      MR. STRUMWASSER:  Hypothetical, new hypothetical.
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 1      Q.  I walk up to Dave, and without any defenses,

 2 without any justification, I punch poor Dave in the

 3 face.  And I do so out of spite because I want to hurt

 4 him.

 5          That is conduct that, under the economic

 6 theory of deterrence as you've testified to it, the

 7 theory seeks to deter, right?

 8      A.  That's not how -- no, that's not how I would

 9 describe it.  I would describe that as socially illicit

10 conduct, and so, therefore, conduct to be deterred,

11 yes.

12      Q.  Okay.  Hypothetical B, I don't know Dave.

13 Somebody pays me $50 to punch Dave.  I take no pleasure

14 in hurting him, but I want the $50, so I punch him --

15 no defense of other, no justification.

16          Is my $50 socially licit?

17      A.  Yes, as described by the economic theory of

18 deterrence.  But the Dau-Schmidt, for example, article,

19 says that -- has another position, which is to exclude

20 criminal gains of which your $50 would be one.

21      Q.  So which definition of socially illicit do you

22 subscribe to, Dr. Kessler, the Dau-Schmidt or the

23 Polinsky and Shavell?

24      A.  Dau-Schmidt does not speak of socially illicit

25 gains.  He argues independently for the exclusion of
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 1 gains from criminal activity.

 2      Q.  Do you agree with him?

 3      MR. KENT:  Objection, vague.  That point or

 4 everything that he's ever said or --

 5      THE COURT:  Well, agree with him on what point?

 6 That's why we have laws against getting money from

 7 writing books when you're a criminal, such things.

 8      THE WITNESS:  I -- I haven't considered this issue

 9 deeply because it has no relevance whatsoever to this

10 case.  But just sitting here today, I find the

11 Dau-Schmidt thesis appealing.

12      MR. STRUMWASSER:  Q.  And the distinction that

13 Dau-Schmidt draws between criminal violations and

14 noncriminal conduct is that violations of criminal law

15 are punishable by imprisonment, right?

16      A.  I don't know.  Would you like to take a look

17 at that?  I think I have the paper somewhere.  Should I

18 read it?  Should I take a look at it?

19      Q.  No.  Let me withdraw that question, ask you a

20 different one.  You should feel free to grab whatever

21 you'd like up there.

22          But would you agree that the distinction

23 between criminal and noncriminal is a distinction

24 between that for which imprisonment is possible and

25 those for which it is not?
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 1      A.  Oh, gosh.  I just don't remember the criminal

 2 law.  My criminal law class was...

 3      THE COURT:  There are minor incidences when that

 4 is not true, but in general.

 5      THE WITNESS:  Thank you.  Well, I'll take it from

 6 her Honor.  My criminal law class was 1989.

 7      THE COURT:  Mine was earlier than that.

 8      MR. STRUMWASSER:  Q.  Have you encountered,

 9 Dr. Kessler, in your review of the literature on

10 deterrence any critiques of the Polinsky and Shavell

11 theory of socially illicit gain?

12      A.  No.

13      Q.  Have you ever seen any criticism within

14 literature that the creation of a social illicit gain

15 category is tautological?

16      A.  No, I don't recall having seen that.

17      Q.  Do have your copy of 1090 up there, the Hylton

18 article?

19      A.  Yes.

20      MR. STRUMWASSER:  Do you have it, your Honor?

21      THE COURT:  Yes.

22      MR. STRUMWASSER:  Q.  Page 465, Dr. Kessler.

23      A.  Yes.

24      Q.  You see the last paragraph, begins with the

25 sentence, "This particular approach -- conjuring up a
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 1 category of so-called illicit gains -- is an ad hoc

 2 attempt at patchwork where a theory exposes itself to

 3 be shortsighted."

 4          Do you recall that statement from the Hylton

 5 article?

 6      A.  I see it now that you've pointed me to it.

 7      Q.  And on the next page, 466, you see where

 8 Hylton argues that the creation of a socially illicit

 9 gains exception to optimal deterrence conflates illicit

10 preferences with illegal or socially undesirable

11 methods of satisfying those preferences?

12      A.  No.  Can you show me where?

13      Q.  Second full paragraph.

14      A.  Yes.

15      Q.  And he criticizes that the -- there is no

16 clear way to define the category of socially illicit

17 preferences?

18      A.  I see that that's Professor Hylton's critique

19 of Professor Polinsky's and Shavell's article, yes.

20      Q.  Do you see in the fourth paragraph he argues

21 that there is no theoretical basis for distinguishing

22 between acting out of purposeful desire to cause harm

23 and acting with recklessness as to result in harm.

24      A.  No, I don't see him saying that.

25      Q.  We're in the "Connected to this second
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 1 problem" paragraph.

 2      A.  What you've said isn't what he wrote.

 3      Q.  "There is really" -- "There really is no

 4 strong theoretical basis for choosing between these

 5 different functional definitions of the term

 6 malicious," do you see that sentence?

 7      A.  Yes.

 8      Q.  And the term -- and the different functional

 9 definitions above are acting out of spite or acting out

10 of extreme recklessness?

11      A.  Yes.

12      Q.  Now, in an act of extreme recklessness, the

13 actor does not necessarily derive pleasure from his or

14 her recklessness, does he or she?

15      A.  I'm not sure how Professor Hylton is defining

16 that term in here in this article.

17      MR. STRUMWASSER:  Your Honor, it's a little early

18 but my next set of questions take a while, so...

19      THE COURT:  Okay.

20          (Recess taken)

21      THE COURT:  All right.  We'll go back on the

22 record.

23      MR. STRUMWASSER:  Q.  Dr. Kessler, do you have

24 your copy of 5622 -- 24?

25      THE COURT:  The slide deck?
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 1      MR. STRUMWASSER:  The slide show.

 2      THE WITNESS:  Yes.

 3      MR. STRUMWASSER:  Q.  Turn if you could, please,

 4 to Slide 12.  That contains an excerpt from a report by

 5 the Federal Trade Commission and the Department of

 6 Justice, right?

 7      A.  Yes.

 8      Q.  And the report was issued July 2004, correct?

 9      A.  Yes.

10      Q.  And you offered this to show an example of an

11 agency that applies your theory of optimal deterrence

12 in the healthcare setting, right?

13      A.  I offered this as an example to show an agency

14 that applies the theory of deterrence, yes.

15      Q.  And you don't refer to this in your report,

16 Exhibit 5621, do you?

17      A.  I don't think so.

18      Q.  In fact, you don't offer any -- you don't

19 identify any agencies that employ what you call the

20 theory of deterrence, do you?

21      A.  I'm not sure.  I'd have to refresh my memory

22 if I cited to anything or not.

23      Q.  Did you read the full report?

24      A.  This FTC report?

25      Q.  Uh-huh.
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 1      A.  Have I read the full report -- yes, I have.

 2      Q.  When?

 3      A.  Back when it came out, I read it in 2005.

 4      Q.  So you were aware of it when you filed your

 5 report in this case, 5621, right?

 6      A.  I hadn't thought of it when I filed the

 7 report.

 8      Q.  Dr. Kessler, the FTC and Justice Department

 9 issue enforcement guidelines, don't they?

10      A.  Yes --

11      MR. KENT:  Vague as to time.

12      THE WITNESS:  I'm not exactly sure what you mean.

13 Do you mean like the merger guidelines?

14      MR. STRUMWASSER:  Q.  Yes, exactly.

15      A.  I know of the existence of the merger

16 guidelines.

17      Q.  They also issue, for example, guidelines on

18 collaborations of competitors?  They have a publication

19 on that, don't they?

20      A.  I don't know.

21      Q.  Are you aware they have a guideline on

22 international operations, right?  Or do you know?

23      A.  I don't know.

24      Q.  Are you aware that they have guidelines on

25 such consumer protection topics as advertising?
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 1      A.  You know, I'm most familiar with the merger

 2 guidelines and the statements of enforcement in

 3 healthcare because those are things that I consult

 4 frequently.  The advertising, that rings a bell, but I

 5 don't remember having looked at it recently.

 6      Q.  Dr. Kessler, the guidelines that are issued by

 7 Justice and the FTC are put out to inform businesses

 8 what kinds of conduct would and would not raise

 9 enforcement concerns among the enforcement agencies,

10 right?

11      A.   Could you please read the question back?

12      THE COURT:  Sure.

13          (Record read)

14      THE WITNESS:  I'm not sure what you mean by

15 "guidelines."  If what you mean by "guidelines" is

16 enforcement guidelines, then yes, those are specific to

17 enforcement.  But the Justice Department and Federal

18 Trade Commission also publish other materials which

19 maybe one could describe as guidelines.

20      MR. STRUMWASSER:  Q.  No, no.  You have exactly

21 the definition I had in mind also.  So for example, the

22 horizontal merger guidelines tell companies that are

23 contemplating the merger under what circumstances the

24 FTC or Justice Department might consider bringing an

25 enforcement action to block the merger, correct?



21791

 1      A.  Yes, that's my memory of them.

 2      Q.  And this report that you have highlighted on

 3 Slide 12, this is not an enforcement guideline, is it?

 4      A.  No.

 5      MR. STRUMWASSER:  Our next in order, your Honor.

 6      THE COURT:  It is 1142.

 7      THE WITNESS:  Actually, could I modify my last

 8 answer?

 9      THE COURT:  Certainly.

10      THE WITNESS:  It's not an enforcement guideline,

11 but in the report it does state that it is how the

12 agencies will be looking at the evaluation of

13 anti-competitive behavior.  So it does state that it's

14 a matter of agency policy although not with the status

15 of an enforcement guideline.

16      THE COURT:  1142 is Federal Trade Commission news

17 release report.  And it's dated -- something "23rd,

18 2004."  It's -- the word "Consumer" is on top of the --

19      MR. GEE:  Looks like July, perhaps, your Honor.

20      THE COURT:  July 23rd, '04.

21          (Department's Exhibit 1142 marked for

22           identification)

23      THE WITNESS:  Yes, I see the document.

24      MR. STRUMWASSER:  Q.  Would you agree that this

25 appears to be the press release announcing the report



21792

 1 from which you pulled the material for Slide 12?

 2      A.  Yes.

 3      Q.  Second paragraph, the last sentence, "This

 4 report provides guideposts for policy makers who want

 5 to ensure access to quality care and help consumers

 6 make informed choices," do you see that?

 7      A.  No.

 8      Q.  Second paragraph in the quote from FTC

 9 Chairman Muris, M-U-R-I-S?

10      A.  Yes, yes.

11      Q.  Would you agree that this report that is being

12 issued here is the agency's policy contribution to the

13 legislative debate about healthcare legislation in

14 2004?

15      A.  No.

16      Q.  Would you agree that this report represents

17 advice to policy makers?

18      A.  You know, if I had a copy of the report, I

19 could -- I mean, this is just the press release.  The

20 executive summary actually has a nice description of

21 the agency's intent in development of the report.

22      MR. STRUMWASSER:  Okay.  1143, your Honor.

23          (Department's Exhibit 1143 marked for

24           identification)

25      THE COURT:  This is the excerpt from this report?
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 1      MR. STRUMWASSER:  That's right.

 2      Q.  In the interest of time, let me just suggest,

 3 Dr. Kessler, that we turn to Page 28 of the report --

 4 of Exhibit 1143.

 5      A.  Sure.  Just to -- my -- what I was trying to

 6 recall was the paragraph, the report addresses two

 7 basic questions.  First, what is the role, current role

 8 of competition in healthcare and how can it be enhanced

 9 to increase consumer welfare, and second, how has and

10 how should antitrust enforcement work to protect

11 existing and potential competition in healthcare?

12          That's the questions of the report, and that

13 was the agency's purpose in promulgating it.

14      Q.  I think you read "how had" but you meant "how

15 has" in the second, right?

16      A.  Oh, yes, "how has," I'm sorry.  You wanted me

17 to go to 28?

18      Q.  Well, since you've volunteered that, let me

19 just go then -- let me ask you this about your -- I

20 can't call it an answer but your statement there.

21 Would you agree, then, that there is nothing, at least

22 in the executive summary, that addresses market conduct

23 regulation?

24      A.  State market conduct?

25      Q.  Yes.
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 1      A.  No.

 2      Q.  No, you don't agree, or no, there isn't?

 3      A.  No, I don't recall anything in the executive

 4 summary of about state market conduct regulation.

 5      Q.  Do you recall anything in the whole report

 6 about state market conduct regulation?

 7      A.  Gosh, I don't remember.  The report was 450

 8 pages, and I read it six and a half years ago.

 9      Q.  But you remember it was 450 pages?

10      A.  Yes, because I have a copy on my bookshelf.

11      Q.  Now, Page 28, would you agree that this is the

12 page from which the text that you highlight on your

13 Slide 12 appears?

14      A.  Yes.

15      Q.  Now, the text you quote on Slide 12 refers to

16 "optimal enforcement" in the second sentence, right?

17 You have it highlighted?

18      A.  Yes.

19      Q.  And then it refers to "optimal deterrence" in

20 another sentence that you have highlighted, correct?

21      A.  Yes.

22      Q.  Is it your testimony that those two terms are

23 being used interchangeably in the report?

24      A.  I don't -- I don't think so.  I'm not -- I'm

25 not sure.
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 1      Q.  Do you believe that the two terms are

 2 interchangeable, "optimal enforcement" and "optimal

 3 deterrence"?

 4      A.  No.  One refers to the decisions of the

 5 regulatory agent, that is to say optimal enforcement.

 6 And optimal deterrence refers to the conduct of the

 7 potential violator.

 8      Q.  The violator doesn't deter anything, does it?

 9      MR. KENT:  Objection, argumentative.

10      THE WITNESS:  I don't under- -- I don't know.

11      THE COURT:  You don't understand the question?

12      MR. STRUMWASSER:  Q.  I'm sorry.  You don't

13 understand the question?

14      THE COURT:  Or you didn't know?

15      THE WITNESS:  I don't understand.

16      MR. STRUMWASSER:  Q.  So you said that optimal

17 deterrence refers to the conduct of the potential

18 violator, right?

19      A.  Yes.

20      Q.  The term "deterrence" refers to what the

21 government or a tribunal is doing, not what the entity

22 that is taking action is doing, right?

23      A.  No, not necessarily, no.  I mean deterrence --

24 deterrence refers in general terms to, you know,

25 whether or not the violator's conduct is deterred or
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 1 not.

 2      Q.  The deterrence is the object or goal of

 3 optimal deterrence, is it not?

 4      A.  Optimal deterrence is the object of optimal

 5 deterrence.

 6      Q.  No, that wasn't the question.  Deterrence is

 7 the goal or object of optimal deterrence, is it not?

 8      MR. KENT:  Asked and answered.

 9      THE COURT:  Overruled.

10      THE WITNESS:  My answer is yes, optimal deterrence

11 is the goal of optimal deterrence.

12      MR. STRUMWASSER:  Q.  It's a goal; it's not a

13 process, right?

14      A.  Deterrence -- optimal deterrence is a goal and

15 a process.

16      Q.  The entity to be deterred is potential private

17 actors, correct?  The entities to be deterred are

18 potential private actors, correct?

19      A.  In certain contexts, yes.

20      Q.  In what contexts are they not private actors?

21      A.  You might conceive of optimal deterrence of

22 public actors also or misfeasance of public actors.

23      Q.  Who is it who is taking action to cause

24 optimal deterrence?

25      A.  In general terms, the public agency, the
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 1 government.

 2      Q.  Is it your opinion or your reading of the

 3 FTC/Justice report that it reflects a policy

 4 recommendation by DOJ and FTC to use only the

 5 harm-based formula you're recommending in this case?

 6      A.  No.  That's not -- that was never the purpose

 7 of my citing this report.  And that's not my testimony.

 8 My purpose of citing this report was to illustrate that

 9 public agencies use the theory of optimal deterrence.

10 And here's a report by the Federal Trade Commission and

11 Justice Department where that's exactly what they

12 recommend.

13      Q.  Are you aware that the Department of Justice

14 and FTC also sometimes seek disgorgement of gains as a

15 remedy for antitrust violations?

16      A.  I don't know.

17      Q.  How about if we look at the paragraph on

18 Exhibit 1143 immediately after the paragraph from which

19 you took your excerpts.  You see the sentence at the

20 end of that second paragraph after the "11th

21 Observation," "Disgorgement and/or dissolution will be

22 sought in appropriate cases"?

23      A.  Yes.

24      Q.  Do you understand that to be disgorgement of

25 profits?
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 1      A.  Yes.

 2      Q.  Were you aware of this second paragraph under

 3 "11th Observation" when you prepared your slide?

 4      A.  Yes.  I just hadn't looked at it.

 5      Q.  Dr. Kessler --

 6      THE COURT:  Sorry.  Did you finish?

 7      The WITNESS:  No.

 8      MR. STRUMWASSER:  I'm so sorry.

 9      THE WITNESS:  I just hadn't looked at it recently.

10      MR. STRUMWASSER:  Q.  Dr. Kessler, are you aware

11 of enforcement actions by the FTC in the health

12 industry for illegal licensing agreements resulting in

13 excessive pricing for pharmaceuticals?  I'm talking

14 specifically about the Mylan, M-Y-L-A-N, Labs case in

15 1998.

16      A.  Yes.  Actually, I taught the Mylan case when I

17 taught antitrust in 2004.  But gosh, just sitting here,

18 I don't even remember anything about it.

19      Q.  Are you aware, do you recall that, in that

20 case, the FTC sought disgorgement of 120 million in

21 gains?

22      A.  I don't remember the case.

23      Q.  Do you recall whether the FTC sought

24 disgorgement at all?

25      A.  I could refresh my memory if I went back and
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 1 looked at it.  But I haven't taught or read the case

 2 since.

 3      Q.  Are you aware that the company had argued that

 4 the FTC had no authority to seek disgorgement?

 5      A.  No.  I don't remember the case.

 6      Q.  As a general proposition, are you aware that

 7 the courts have upheld the right of the -- authority of

 8 the FTC to use disgorgement to enforce consumer

 9 protection laws?

10      MR. KENT:  Objection, relevance.

11      THE COURT:  What's the relevancy?

12      MR. STRUMWASSER:  Well, the FTC -- he has asserted

13 policy restrictions or limitations on the FTC's

14 enforcement activity.  The fact of the matter is the

15 FTC has a history of enforcing disgorgement of gain as

16 opposed to remedial remedying of harm.

17      THE COURT:  So it's related to this particular

18 comment?

19      MR. STRUMWASSER:  Yeah.

20      THE COURT:  I'll allow it.

21      THE WITNESS:  Again, I haven't read the Mylan case

22 in some time.  But disgorgement of gain when gain

23 equals harm, as is the case in many antitrust cases, is

24 perfectly consistent with the theory of deterrence.

25      MR. STRUMWASSER:  Q.  You understand the FTC or
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 1 the Justice Department to have authority to order the

 2 disgorgement of gain only when it equals exactly harm?

 3      A.  Oh, gosh, I just -- I don't know what their

 4 authority is.  But the point in response to, I think,

 5 what you're trying to ask is that when essentially a

 6 gain is equal to the harm, when it's just one person

 7 taking money from another, as is the case in a legal

 8 monopoly price, disgorgement is -- disgorgement of the

 9 gain is the same as requiring someone to pay for the

10 harm that they caused.

11      Q.  You are familiar with the rule of reason in

12 antitrust analysis?

13      A.  Yes.

14      Q.  And the per se rule, right?

15      A.  Yes.

16      Q.  And the rule of reason provides that a -- why

17 don't you state the rule of reason for us.

18      MR. KENT:  Objection, relevance.

19      THE COURT:  What's the relevancy?

20      MR. STRUMWASSER:  The rule of reason is the

21 harm-based analysis.  There's also a per se rule that

22 isn't.

23      THE COURT:  I'll allow it.

24      THE WITNESS:  You know, I'm sorry.  I just -- I

25 haven't taught antitrust since 2003 or 2005.  And I
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 1 just -- I haven't looked at this stuff for some time.

 2      MR. STRUMWASSER:  Q.  The rule of reason versus

 3 per se is fundamental to Section 1 of the Sherman Act

 4 jurisprudence, right?

 5      MR. KENT:  Objection, relevance.  Is the Sherman

 6 Act now part of this case?

 7      MR. STRUMWASSER:  That's the antitrust law.

 8      THE COURT:  Are you trying to refresh his

 9 recollection?

10      MR. STRUMWASSER:  Yes.

11      THE COURT:  All right.

12      THE WITNESS:  Yeah, I remember that.

13      MR. STRUMWASSER:  Q.  Do you recall that the per

14 se rule prohibits certain kinds of antitrust violations

15 irrespective of their effect?

16      A.  Yes.

17      Q.  Do you recall reading any cases in which the

18 FTC was authorized to assess a fine not to compensate

19 the victims of fraud but to deprive the wrongdoer of

20 his ill-gotten gain?

21      A.  In connection -- recall reading cases in

22 connection with my preparation for my antitrust class

23 years ago?

24      Q.  In any case, in any connection, do you recall

25 holdings to that effect, that the FTC is authorized to
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 1 assess penalties not to compensate the victims of fraud

 2 but to deprive the wrongdoer of his ill-gotten gain?

 3      A.  Gosh, I just haven't looked at this stuff in

 4 so long.  I just don't remember.

 5      Q.  You don't recollect?

 6      A.  I don't remember.  I'm sorry.

 7      Q.  Dr. Kessler, let's go back to Polinksy and

 8 Shavell for a second.  They acknowledge that in the

 9 real world penalty schemes are often designed quite

10 differently from the optimal deterrence model, correct?

11      A.  Is this 1092 that you're offering?

12      Q.  First of all, I would like to know whether

13 that is your understanding of their body of work in

14 general.

15      MR. KENT:  I suspect that they have more than one

16 article.  The witness is asking for a clarification.

17      THE COURT:  All right.  Are you talking about a

18 specific article or their body of work?

19      MR. STRUMWASSER:  Actually, I'd like to body of

20 work right now.

21      THE COURT:  All right.  If you know.

22      THE WITNESS:  Could you read back the question?

23      MR. STRUMWASSER:  I'll restate it.

24      Q.  Do you recall ever seeing Polinksy and Shavell

25 acknowledge that in the real world penalty schemes
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 1 often are designed quite differently from the optimal

 2 deterrence model?

 3      A.  That line rings a bell, but there's so many

 4 Polinksy and Shavell papers that I've read, I'm having

 5 trouble placing them.

 6      Q.  Let's look at 1140.

 7      A.  1140.

 8      Q.  On the first page at the bottom they write,

 9 "In tort and contract disputes" --

10      MR. KENT:  I'm sorry.

11      THE COURT:  It's the second article that he just

12 presented.

13      THE WITNESS:  1140.

14      MR. STRUMWASSER:  I'm sorry.  This is the one that

15 you had cited, I believe.

16      THE WITNESS:  This is the article entitled "Should

17 Liability be Based on Harm to the Victim" --

18      MR. STRUMWASSER:  Right.  May I recommend that you

19 write "1140" somewhere on that so that we're --

20      THE WITNESS:  I have that.

21      MR. STRUMWASSER:  Q.  Good.  So at the bottom of

22 the first page of the text, you see the sentence, "in

23 tort and contract disputes, liability is generally

24 based on the victim's harm, although sometimes the

25 injurer's gain is taken into account."  Do you see
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 1 that?

 2      A.  Yes.

 3      Q.  And then the next sentence at the top of the

 4 second page, Bates 4695, states, "In public enforcement

 5 contexts, including environmental and financial

 6 regulation, liability often depends on harm but also

 7 frequently on gain."  Do you see that?

 8      A.  Yes.

 9      Q.  And then there's a footnote describing several

10 examples of violations of regulatory standards where

11 the penalty is measured by reference to the offender's

12 gain, right?  This would be Footnote 3, correct?

13      A.  Yes.

14      Q.  And they point out that, "Air quality

15 violations are often set at a level that at least equal

16 the offender's gain from delay in compliance."

17      A.  Okay.

18      Q.  Do you see that?

19      A.  I do.

20      Q.  Footnote 3?

21          And they also say that -- they point out that

22 "Those who violate securities laws can be made to

23 disgorge their profits."  Do you see that?

24      A.  Yes.  These are not really a posit to the

25 current case though.  I mean, the air pollution example
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 1 is one where you think the gain was less than the harm

 2 because that's a situation where the damage to the

 3 environment likely exceeds the injurer's additional

 4 profits.

 5          And the securities example is one in which the

 6 gain equals the harm because insider-trading-type cases

 7 are essentially cases of theft of an insider using his

 8 or her private information to steal from the broader

 9 pool of shareholders.  So there are rationales for

10 using gain-based penalties when the gain is either less

11 than the harm or equal to the harm.  And that's what

12 this footnote is describing.

13      MR. STRUMWASSER:  Your Honor, that was the second

14 of three preliminary questions.  I think it would be

15 helpful if I could get through the preliminary

16 questions before the witness starts to qualify.  The

17 question was whether he saw the second example which

18 was the --

19      THE COURT:  He saw it.  Move on.

20      MR. STRUMWASSER:  Okay.

21      Q.  And you see the third example they give which

22 is "In RICO cases, a defendant who violates RICO can be

23 punishable by disgorgement of twice the amount of the

24 proceeds of the violation."  Do you see that?

25      A.  Yes.



21806

 1      Q.  Now, in the context of this article, those

 2 examples are examples of actual enforcement programs

 3 that are contrary to what Polinsky and Shavell are

 4 advocating in the article, am I correct?

 5      A.  They're not really -- I guess my answer to

 6 your question is no.  They're not advocating anything

 7 in particular.  What they're doing is providing an

 8 analysis of the strengths and weaknesses of harm-based

 9 versus gain-based liability.

10      MR. STRUMWASSER:  Q.  And they conclude that

11 harm-based is superior, correct?

12      A.  Based on their analysis, yes.

13      Q.  On Page 434 of the article, Bates 4701, in

14 their concluding remarks, they note that "In practice,

15 liability sometimes depends on gains.  This might be

16 because an injurer's gain is easier to calculate than

17 the victim's harm."  Do you see that?

18      A.  Yes.

19      Q.  And then they say, "But it could be a mistake,

20 nonetheless, to base the liability on the injurer's

21 gain."  Do you see that?

22      A.  Yes.

23      Q.  And the reason, they say, is "...because if

24 the gain is underestimated (the cost of controlling

25 pollution might be greater than the enforcement
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 1 authority calculates) substantial harm can occur,"

 2 correct?

 3      A.  Yes.

 4      Q.  So their point there is that gain would be the

 5 less preferable measure of the sanction because it

 6 could underestimate the actual gain that the company

 7 enjoyed, correct?

 8      A.  No.  No.  That's not what they conclude.

 9      Q.  They are saying at the end of that paragraph

10 that, it may be better to base liability on a victim's

11 harm even though harm can only be approximated because

12 if the harm is great in relation to the gain, the

13 harmful act is likely to be deterred, right?

14      A.  Yes.

15      Q.  So that is an example of using harm rather

16 than gain because gain might under-deter, correct?

17      A.  Gain-based penalties might lead to too little

18 deterrence, yes, that's the example they're providing.

19 Yes.

20      Q.  Now, we spoke earlier about Polinsky and

21 Shavell's distinction between socially desirable and

22 undesirable acts.  Do you recall that -- or behavior?

23      A.  Yes.  I think so.

24      Q.  And they write that violations of regulatory

25 standards are, per se, undesirable, don't they?
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 1      A.  I've got so many Polinsky and Shavell

 2 articles.  Can you show me where you're reading from?

 3      Q.  Same article, Page 430, Footnote 9.  They say

 4 that -- they have been describing in this article

 5 "socially undesirable acts" and that they have been

 6 using negligence as an example and then say, "The

 7 reader also could interpret them as criminal or as

 8 violations of regulatory standards."  Do you see that?

 9      A.  Yes.

10      Q.  Do you agree with Polinsky and Shavell that

11 violations of regulatory standards are socially

12 undesirable?

13      MR. KENT:  Objection, no foundation.

14      THE COURT:  If he knows.  It's his expert opinion.

15 If he doesn't, fine.

16      THE WITNESS:  This footnote refers to a sentence

17 that says, "Individuals will be found negligent when

18 acts have gain less than harm," and then they say that

19 "that could encompass criminal or regulatory

20 violations."  So I agree with what they have here.

21 Yes.

22      MR. STRUMWASSER:  Q.  Dr. Kessler, are you aware

23 of the Environmental Protection Agency's policy on

24 imposing civil penalties?

25      A.  Objection, vague as to time, overbroad.
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 1      MR. STRUMWASSER:  As to any time.

 2      THE COURT:  All right.  I'll allow it.

 3      THE WITNESS:  Gosh, no.  I don't know about the

 4 Environmental Protection Agency's penalties.

 5      MR. STRUMWASSER:  Q.  You don't know whether they

 6 use harm, gain or both as a basis for penalties?

 7      A.  No, I don't know.

 8      MR. STRUMWASSER:  Our next in order, your Honor.

 9      THE COURT:  EPA General Enforcement Policy

10 No. GM-21 with a February 16, 1984, date on it.

11          (Department's Exhibit 1144 marked for

12           identification)

13      MR. STRUMWASSER:  Q.  Whenever you're ready,

14 Dr. Kessler.

15          May I assume you've never seen this document

16 before?

17      A.  I have never seen this document before.

18      Q.  I'm prepared to launch into questions, and if

19 you want to pause to read stuff, just tell us.  Okay?

20      A.  Okay.

21      Q.  Turn to Page 1, if you would, please.  In the

22 first paragraph of the introduction, it identifies the

23 policy of the EPA in administrative and judicial

24 enforcement actions -- "to achieve goals of deterrence,

25 fair and equitable treatment of the regulated
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 1 community, and swift resolution of environmental

 2 problems."  Do you see that?

 3      A.  Yes.

 4      Q.  Would you agree that deterrence, fair and

 5 equitable treatment of the regulated community and

 6 swift resolution of the problems in the regulated

 7 industry are appropriate goals for an agency?

 8      MR. KENT:  Objection, vague.

 9      THE COURT:  Do you understand the question?

10      THE WITNESS:  No.

11      THE COURT:  Could you rephrase?

12      MR. STRUMWASSER:  Q.  Do you agree that deterrence

13 is a -- as a general matter, do you agree that

14 deterrence is an appropriate goal for a regulatory

15 agency in an enforcement?

16      A.  I believe optimal deterrence is an appropriate

17 goal, yes.

18      Q.  But not any other activity pursuing

19 deterrence; is that right?

20      A.  I believe that regulatory agencies should

21 develop policies that balance the costs and benefits of

22 enforcement, which optimal deterrence does.

23      Q.  And also on Page 1, you see that the -- in the

24 last paragraph, you see that the EPA says that "these

25 policies will also guide the Agency in asking a court
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 1 for the statutory maximum penalty in the filed

 2 complaint."  Do you see that?

 3      MR. KENT:  I'm sorry, the last paragraph on the

 4 page or in that introduction?

 5      MR. STRUMWASSER:  I'm sorry.  Good point.  Let me

 6 start over again.

 7      Q.  Second sentence of the last paragraph of the

 8 introduction, "For cases that go to court, the agency

 9 will request the statutory maximum penalty in the filed

10 complaint."

11          Do you understand that?  Do you see that?

12      A.  Yes.  May I ask to take a bathroom break?  We

13 could wait a little while, and then we could go a

14 little later for lunch?  I don't want to interrupt

15 Mr. Strumwasser for too much.

16      MR. STRUMWASSER:  Could we just take a five-minute

17 regular break?

18      THE WITNESS:  Five short and come back?

19      THE COURT:  Yes.

20      MR. STRUMWASSER:  Yes, thank you.

21      THE WITNESS:  Thank you.  That would be perfect.

22      MR. KENT:  Thank you, your Honor.

23          (Recess taken)

24      THE COURT:  All right.  Go back on the record.

25      MR. STRUMWASSER:  Q.  Turn to Page 3 of the EPA



21812

 1 guidelines, Exhibit 1144.

 2      THE COURT:  It's 1144, and Page 3 says

 3 "Deterrence" at the top of the page, the first goal?

 4      MR. STRUMWASSER:  Yes.

 5      Q.  The second paragraph says, "If a penalty is to

 6 achieve deterrence, both the violator and the general

 7 public must be convinced that the penalty places the

 8 violator in a worse position than those who have

 9 complied in a timely fashion."  Do you see that?

10      A.  Yes.

11      Q.  Would you agree that that is a statement that

12 is not in all instances compatible with optimal

13 deterrence?

14      MR. KENT:  Objection, no foundation.  It's

15 improper impeachment to ask an expert witness who has

16 never seen a multi-page document, hasn't read it,

17 hasn't considered it, to now ask him to draw

18 conclusions about an isolated sentence or two or a

19 paragraph.

20      THE COURT:  I think it's problematic.

21      MR. STRUMWASSER:  It's a statement of policy that

22 is respectfully and diametrically opposed to his

23 testimony here.  If he says, "I don't know.  It would

24 depend," we can talk about that.  If he says yes or no,

25 we can talk about that.  If he finds something on Page



21813

 1 311, he can bring it out on redirect.

 2      THE COURT:  It's really problematic.  I don't know

 3 if this is still the position -- this is 1984.

 4      MR. STRUMWASSER:  We'll take that up.

 5      THE COURT:  I don't know if it was considered.

 6 You know what?  I think we need to move on.

 7      MR. STRUMWASSER:  Well, let's parse the --

 8      THE COURT:  I mean, he can't sit here and read

 9 this whole thing.  Neither can I.

10      MR. STRUMWASSER:  I agree.  He comes in with a new

11 report from the FTC that he didn't identify in his

12 written materials beforehand and says, "Look, I'm right

13 because here's an agency that agrees with me."  And

14 we've addressed that question.

15          But now I think it's fair to ask whether he is

16 aware of one of the most prominent enforcements

17 agencies in the federal government, what their policy

18 is, and independent of that they say, "Here is our

19 policy," in a declarative statement.  It is fair to ask

20 him whether he agrees that that statement is contrary

21 to his policy advice here.

22      THE COURT:  You can ask him if he knows about it

23 or considered it.  If he hasn't, you need to move on.

24 We're not conducting a dissertation examination here.

25 I'm sorry.  It just doesn't work for me.  You can ask
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 1 him if he's ever seen it, has considered it now that

 2 he's looked at it, is it contrary to what he believes.

 3      MR. STRUMWASSER:  All right.  Thank you, your

 4 Honor.

 5      Q.  Dr. Kessler, I take it that you have not seen

 6 the second paragraph on Page 3 before today?

 7      A.  I've not seen this document before you handed

 8 it to me, no.

 9      Q.  Take the time, if you would, please, just to

10 read that paragraph and anything else you want to read

11 here -- well, let's just read that paragraph.  Okay?

12      A.  Yes, I've read the paragraph.

13      Q.  Prior to having seen it here, were you aware

14 of any public agency, enforcement agency that took the

15 position that penalties generally should, at a minimum,

16 remove any significant economic benefits resulting from

17 failure to comply with the law?

18      MR. KENT:  Objection, no foundation.  I mean,

19 we're right back to the he's asking this witness to

20 interpret this document.

21      THE COURT:  He asked him if he was aware of

22 anything.  I'll allow it.

23      THE WITNESS:  Can you please read the question?

24      THE COURT:  Sure.

25          (Record read)
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 1      THE WITNESS:  Yes.

 2      MR. STRUMWASSER:  Q.  What other agencies?

 3      A.  In securities actions, for example, when gain

 4 equals harm, when essentially you have an insider

 5 trader stealing from the diffuse shareholders, then

 6 gain disgorge -- this is just my background familiarity

 7 with securities law.  I'm not an expert in it, is that

 8 they frequently require that.  And that's consistent

 9 with the theory of deterrence.

10      Q.  Is it your understanding that is limited

11 solely to cases where the gain is equal to the harm?

12      MR. KENT:  In securities?

13      MR. STRUMWASSER:  Yeah.

14      THE WITNESS:  Well, in securities insider trading

15 cases, the gain that the violator gets is by

16 construction equal to the harm.

17      MR. STRUMWASSER:  Q.  So it's your testimony that

18 in an insider trading case there is no harm other than

19 that to the market from the gain -- strike that.

20          So it's your testimony that the only harm,

21 relevant harm for deterrence purposes in an insider

22 trading case is the harm to competing investors?

23      A.  No, no, that's not my testimony.

24      Q.  What are the components of harm in a

25 securities violation in an insider trading violation?
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 1      A.  Oh, my goodness, I don't know.

 2      Q.  We know what the gain is, right?

 3      A.  Yes, the gain is what the insider trader got.

 4 I mean, one problem with gain disgorgement as a measure

 5 of punishment is that, if the insider trader causes

 6 harm to the process incidental to his or her insider

 7 trading, that would not be accounted for.

 8          And so, again, this is my informal

 9 understanding of securities law which is, I'm sure,

10 quite deficient.

11          But that's why sometimes penalties are imposed

12 on top of gain disgorgement, to account for additional

13 harms that the insider trader might have caused.

14      Q.  Stated differently, in an insider trading

15 case, the harms taking into account what you call harm

16 to the process, may well exceed the gain to the

17 investor and not be equal to it, as a matter of

18 construction?

19      A.  I don't know.

20      Q.  Well, you said that gain to the inside trader

21 is equal to the harm as a matter of construction.  Do

22 you remember saying that?

23      A.  Oh, yes, I meant -- let me qualify that.  I

24 meant the gain equals the harm, the privately suffered

25 harm, but then there may be these additional elements
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 1 of harm like harm to the process which would require

 2 imposition of a penalty or, perhaps, a prison sentence

 3 over and above disgorgement.

 4      Q.  Take a look at Page 4, if you would, please.

 5      MR. KENT:  Of?

 6      MR. STRUMWASSER:  Exhibit 1144.

 7      Q.  You see in the second full paragraph, the

 8 statement, "EPA typically should seek to recover at a

 9 minimum a penalty which includes the benefit component

10 plus some nontrivial gravity component."  Do you see

11 that?

12      A.  Yes.

13      Q.  Are you familiar with any regulatory system in

14 which the regulatory agency has an enforcement policy

15 of recovering both the benefit to the wrongdoer and a

16 gravity component as an additional penalty?

17      A.  I don't know what "gravity component" --

18      MR. KENT:  Vague.

19      THE WITNESS:  -- means.

20      MR. STRUMWASSER:  Q.  Take a look at the previous

21 paragraph.

22      MR. KENT:  Objection, your Honor.  We're right

23 back to now he's being asked to interpret a document

24 that he hasn't seen before.  He hasn't read the entire

25 matter.  He hasn't considered it.  This is just -- this
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 1 is just improper cross-examination.  It's not getting

 2 us anywhere.

 3      THE COURT:  I think if that question were well

 4 crafted, it's probably acceptable.

 5      MR. STRUMWASSER:  Q.  Dr. Kessler, take a look at

 6 the definition of gravity component.

 7      THE COURT:  So gravity in this case is seriousness

 8 of the offense?

 9      MR. STRUMWASSER:  Right.

10      Q.  With that in mind, are you aware of any agency

11 that has as a general enforcement policy, a policy to

12 recover in penalties at a minimum a penalty which

13 includes the benefit component, that is to say the

14 benefit to the regulated party, plus an additional

15 component for the seriousness of the offense?

16      A.  Well, although I haven't read this document

17 and I guess it appears to be almost 30 years old, and I

18 don't know what its status is, rather I don't know what

19 its status ever was, it appears that it might -- it

20 might suggest something like what you're talking about.

21 Although since I don't -- I haven't read it and don't

22 know what they do about probability of detection, this

23 so-called gravity component might be serving as a proxy

24 for that.  I don't know.  So I would have to -- I

25 really would have to read the whole document and
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 1 understand the context before I could give you a

 2 thoughtful answer to your question.

 3      MR. STRUMWASSER:  And your Honor, just so that, in

 4 response to what Dr. Kessler said, this is in fact the

 5 document that was adopted by EPA on February 16, '84.

 6 Just because he asked -- he didn't know what the status

 7 of it was.

 8      MR. KENT:  Your Honor, are we going to have a

 9 witness that's going to testify to that?

10      MR. STRUMWASSER:  No, this is called official

11 notice.

12      MR. KENT:  Official notice of --

13      MR. STRUMWASSER:  Of an enactment or a regulation

14 or a policy, and official act of a government agency.

15      THE COURT:  I can take official notice, but it's,

16 like he said, almost 30 years old.  So I don't know

17 what the present status of it is.

18      MR. STRUMWASSER:  I'm here to help.

19      THE COURT:  Okay.

20      MR. STRUMWASSER:  1145.

21      THE COURT:  Yes.

22      MR. STRUMWASSER:  By the way, your Honor, I don't

23 know what the importance would be of its present status

24 if it's a regulatory policy.

25          (Department's Exhibit 1145 marked for
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 1           identification)

 2      THE COURT:  This is Federal Register Volume 70,

 3 No. 165, dated August 26, 2005.  I do believe I can

 4 take official notice of such documents.  It's a little

 5 hard to take notice of the entire content without

 6 reading it.

 7      MR. KENT:  Well, you can take notice of something

 8 that it exists, but what it means without any

 9 testimony...

10      THE COURT:  Well, its content, except where it's

11 plain meaning, I agree.  I can read and I can get its

12 plain meaning, but I don't...

13      MR. KENT:  Is there a question?

14      MR. STRUMWASSER:  No, I'm letting him look at the

15 document.

16      THE WITNESS:  You'd like me to read this entire

17 document?

18      MR. STRUMWASSER:  No, I'd like you to tell me when

19 you're ready to answer questions and in the course of

20 that, if you'd want to pause to read portions of it,

21 just say so.

22      MR. KENT:  Objection, relevance.

23      THE COURT:  What's the relevancy?

24      MR. STRUMWASSER:  Well, first of all, it answers

25 one of your Honor's about what the current status of
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 1 this is.  Secondly, it's an enforcement policy that

 2 goes to the calculation of gain and it is a regulatory

 3 policy that contradicts the policy that he's identified

 4 here.

 5      THE COURT:  Okay.  Well, if I can take official

 6 notice of that and it is clear in here that those

 7 things exist, then why do you need to ask him questions

 8 about it?

 9      MR. STRUMWASSER:  Then I'll just ask him questions

10 about his knowledge.

11      THE COURT:  All right.

12      MR. STRUMWASSER:  Q.  Are you aware of the

13 rulemaking that is referred to in this federal register

14 notice?

15      MR. KENT:  Any particular page or --

16      MR. STRUMWASSER:  No, the rulemaking is the

17 proceeding, Mr. Kent.

18      MR. KENT:  I don't know if it covers one enactment

19 or 101.

20      THE COURT:  It's the calculation of economic

21 benefit of noncompliance in the EPA civil penalty

22 enforcement cases; is that correct?

23      MR. STRUMWASSER:  That's right, and it's got a

24 docket number and everything.

25      THE WITNESS:  No.  I'm not aware of this
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 1 rulemaking.

 2      MR. STRUMWASSER:  Q.  And Dr. Kessler, you are

 3 generally aware of the existence of the EPA?

 4      A.  Yes, I'm aware of the existence of the EPA.

 5      Q.  And you are aware that one of their functions

 6 is to enforce environmental laws?

 7      A.  Yes.

 8      Q.  And you are aware that they -- that one of the

 9 tools they use in doing so is monetary penalties?

10      A.  I believe so.  But I'm really not -- I'm not

11 up to speed on environmental policy at all.

12      Q.  And is it the case, then, that you did not see

13 fit to familiarize yourself with how the Environmental

14 Protection Agency treats the gain to wrongdoers in

15 administering the environmental laws that it

16 administers?

17      MR. KENT:  Objection, argumentative.  He needs to

18 ask questions --

19      MR. STRUMWASSER:  I didn't finish yet --

20      MR. KENT: -- about that he didn't see fit to do

21 something?  We are so far off the reservation now.

22      THE COURT:  Let me -- I'm sorry.

23          Can you finish the question?

24      MR. STRUMWASSER:  Q.  Yes.  You did not see fit to

25 familiarize yourself with how the Environmental
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 1 Protection Agency treats the gain to wrongdoers in

 2 their administration of the environmental laws that it

 3 administers; is that correct?

 4      MR. KENT:  Objection, argumentative, no

 5 foundation.

 6      THE COURT:  Sustained.

 7      MR. STRUMWASSER:  Q.  You didn't familiarize

 8 yourself with the -- how the Environmental Protection

 9 Agency treats the gain to wrongdoers in their

10 administration of the environmental laws; is that

11 correct?

12      A.  In preparation for my testimony here on this

13 matter of health insurance regulation, I did not review

14 anything relating to the Environmental Protection

15 Agency's policies.

16      Q.  Nor in any of your academic work on deterrence

17 theory?

18      A.  No, I've never studied the Environmental

19 Protection Agency.

20      Q.  Other than the FTC's policy and the policy on

21 insider trading, did you study any other -- have you

22 ever studied any other regulatory regime to see how

23 they treat gain for purposes of penalty assessments?

24      A.  Could you please read the question?

25      THE COURT:  Sure.
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 1          (Record read)

 2      THE WITNESS:  I'm thinking.  I'm trying to think

 3 back through past 20 years of papers.  I'm -- you know

 4 I'm really just not sure sitting here.  I wouldn't say

 5 that I've ever studied the insider trading laws.

 6 That's just my common knowledge.  I really haven't

 7 studied them at all.

 8      MR. STRUMWASSER:  Q.  Are you finished?

 9      A.  Yes.

10      MR. STRUMWASSER:  Your Honor, I'm not going ask

11 this witness questions, but I'd like to call your

12 Honor's attention for official notice purposes to Page

13 50341.  And in the middle column there --

14      THE COURT:  Wait, I'm not there yet.  Sorry.

15          Okay, got it.

16      MR. STRUMWASSER:  In the middle column there is a

17 comment that starts in about the center of that column

18 that talks about the penalty provisions of the EPA and

19 that they don't authorize recovery of illegal

20 competitive advantage or the economic benefit and do

21 not permit them to use the economic benefit as a

22 necessary penalty minimum.

23      THE COURT:  So this is in the center column?

24      MR. STRUMWASSER:  Yes, identified as "Comment."

25 It's a challenge to the statements that I called
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 1 Dr. Kessler's --

 2      THE COURT:  "They claim that those provisions

 3 authorize neither the recovery of the illegal

 4 competitive advantage nor the mandated recovery of

 5 economic benefit"?

 6      MR. STRUMWASSER:  Exactly.  And then the response

 7 from the EPA is that they do, in fact, have the

 8 authority to do so.  And about an inch above the bottom

 9 of that column there's a sentence beginning,

10 "Furthermore, the minimum recovery of economic benefit

11 in a penalty regardless of the violator's motives or

12 the violation's impact is a commonsense notion that

13 need not rely entirely on the legislative record for

14 its support."

15          Then it goes on to say that, "The trier of

16 fact is not limited in imposing a civil penalty to only

17 those factors that are present in the statute" but

18 could also consider those other issues.  And with that,

19 I will set aside the copy.

20      MR. KENT:  For the record, no foundation.

21      THE COURT:  Well, you don't need a foundation for

22 government documents.  That's the whole point of being

23 able to take official notice of it.  What its import is

24 is a whole different subject.

25      MR. KENT:  That's the point.
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 1      THE COURT:  So I'm having some difficulty in my

 2 Insurance Code finding the regulation that is supposed

 3 to be considered by the Commissioner in making the

 4 penalties.  Why it's not...

 5      THE WITNESS:  2695, maybe, your Honor?

 6      MR. STRUMWASSER:  2695.12.

 7      MR. KENT:  It's in the regulations.

 8      THE COURT:  It's in the regulations, right?

 9      MR. KENT:  Yes.

10      MR. STRUMWASSER: 2695.12 is the specific

11 regulation that these Codes are calling attention to.

12      MR. KENT:  Your Honor, if you have the soft-back

13 version, a lot of them only have a few of the

14 regulations.

15      THE COURT:  I know.  I have it in my office.

16      MR. STRUMWASSER:  I'm going provide your Honor

17 with a copy of the regulation.

18      THE COURT:  I'm sorry.  I have about three of them

19 in my office.  I just was checking because a lot of our

20 similar penalty guidelines talk about different kinds

21 of things and I didn't want to get confused in my mind.

22      MR. STRUMWASSER:  Your Honor, I have a passage

23 that I want to show the witness.  I don't know that we

24 even need to mark it because I will be giving him the

25 document from which it was taken.  Actually, we
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 1 probably should go ahead and mark it just for purposes

 2 of a clear record.

 3      THE COURT:  All right.  1146.

 4          (Department's Exhibit 1146 marked for

 5           identification)

 6      MR. STRUMWASSER:  I'll identify it for the record

 7 in a moment.

 8      THE COURT:  All right.

 9      MR. STRUMWASSER:  Q.  And Dr. Kessler, my question

10 for you whenever you're ready is do you recognize this

11 quotation?

12      A.  No, no, I don't.

13      Q.  You don't recall ever seeing this?

14      A.  Oh, my goodness, I just -- I don't know.  Did

15 I write it?

16      Q.  I think we can safely assume you didn't.

17      A.  That would be embarrassing, but it wouldn't

18 surprise me.

19      MR. STRUMWASSER:  Your Honor, the passage I just

20 handed out is taken from a Supreme Court case, Cooper

21 Industries versus Letterman which I'm going to

22 distribute.  I don't know if you want to mark it as an

23 exhibit.

24      THE COURT:  I don't think I need to.  I think I

25 have in my office a summary of this, but I'll take
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 1 official notice of Cooper Industries.

 2      MR. STRUMWASSER:  Then I would simply ask that

 3 Exhibit 1146 be marked as a passage from that decision,

 4 and I should note on the record that the italics in

 5 1146 are from the original.

 6      THE COURT:  Okay.

 7      MR. STRUMWASSER:  Cooperman for the record is...

 8      MR. KENT:  It's Cooper Industries.

 9      MR. STRUMWASSER:  Cooper Industries is

10 532 U.S. 424.

11      THE COURT:  All right.

12      MR. STRUMWASSER:  The quote, your Honor, comes

13 from 439 to 440.

14      THE COURT:  Can you give me the U.S. cite again?

15      MR. STRUMWASSER:  Yes, it's --

16      THE COURT:  Oh, 532 --

17      MR. STRUMWASSER:  Yes, 532 U.S. 424, and the

18 passage is quoted on 439 to 40.  And that appears on

19 Page 7 of this.

20      THE COURT:  Okay.

21      MR. STRUMWASSER:  And I can tell your Honor we saw

22 the italics on the screen, but they didn't copy here

23 so -- oh, no, there it is.  It's there.

24      THE COURT:  "Deterrent"?

25      MR. STRUMWASSER:  Yes.
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 1      THE COURT:  Page what did you say again?

 2      MR. STRUMWASSER:  It's the seventh page from the

 3 U.S. Reports.  It's 439 to 440.  Left-hand column of

 4 Page 7.

 5      THE COURT:  Yes, I see it.  Okay.

 6      MR. STRUMWASSER:  Q.  Dr. Kessler, does being

 7 shown a copy of Cooper Industries refresh your

 8 recollection as to having previously seen this passage

 9 that's repeated in 1146?

10      A.  No.

11      Q.  As far as you recall, you've never seen it?

12      A.  I -- I can't recall.

13      MR. STRUMWASSER:  Your Honor, we're good for

14 lunch.

15      THE COURT:  All right.  1:30?

16      MR. STRUMWASSER:  Yes.

17          (Whereupon, the luncheon recess taken

18           at 11:54 o'clock a.m.)

19

20

21

22

23

24

25
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 1                     Afternoon SESSION

 2                         ---o0o---

 3          (Whereupon, all parties having been

 4           duly noted for the record excepting

 5           Mr. Kent and now with Mr. Velkei,

 6           the proceedings resumed at 1:37 p.m.)

 7      THE COURT:  Go back on the record.

 8      MR. STRUMWASSER:  And your Honor, I need to go

 9 back for a moment to 1145, the Federal Register notice.

10      THE COURT:  Okay.

11      MR. STRUMWASSER:  Couple things that I had failed

12 to call attention to that I would appreciate the

13 opportunity to do so.

14          One was, your Honor, there was an exchange

15 about the currency of the 1984 --

16      THE COURT:  You were going to show me where that

17 was, yes.

18      MR. STRUMWASSER:  Yes.  And that's on the third

19 page, 50328, under -- on the left-hand column under

20 "Policy Background."  And the indication is that this

21 rulemaking is implementing the claim settlement penalty

22 policy in the Agency's policy on civil penalties and

23 the date of February 16, '84.  And that's the same

24 document.

25      THE COURT:  I see that.  Okay.
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 1      MR. STRUMWASSER:  Also, I should have called your

 2 attention to it before, your Honor, but just while we

 3 were here, on Page 50339, the --

 4      THE COURT:  I'm not there yet.

 5          Okay.

 6      MR. STRUMWASSER:  In the left-hand column under

 7 Roman Numeral III, "Response to Comments," where EPA is

 8 responding to the comments that were made on the

 9 rulemaking file.  And the first one is, under "Broad

10 Economic Benefit Recapture Issues," the first one is

11 alternatives to the benefit policy.  And then the first

12 comment there is I think pertinent here.  "One

13 commenter challenged the economic rationale of the

14 entire benefit recapture ideology, concluding that

15 EPA's current approach encourages compliance

16 disproportionate with resultant social benefits."

17          And then it says the alternative was to base

18 penalties on social costs rather than private gains.

19 Then there is an example there of a starving man who

20 steals food.

21          Then the agency's response on the top of the

22 second column is, "As discussed in the main text..."

23 And I understand that to be a reference to 50327, in

24 the first column -- third column rather, the statement

25 "A cornerstone of the EPA's civil penalty program is at
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 1 least recapturing the economic benefit that a violator

 2 may have gained from illegal activity."

 3          So then in this response, it says, "As

 4 discussed in the main text of this notice, the Agency

 5 finds this approach unacceptable, inconsistent, and

 6 infeasible with regard to its objectives to enforce

 7 regulatory requirements."

 8          Then there is a -- right after that, there is

 9 a response to the hypothetical.  And I call attention

10 to it simply because I understand the hypothetical to

11 be the same point that Bentham makes that has been

12 referred to here about averting a calamity.  And it

13 says that, "More specifically, in the example of a

14 starving person, society has implicitly agreed that the

15 individual may violate the normal respect for private

16 property and steal the food, being required later to

17 repay only the cost of the food.  By contrast, society

18 has not agreed that companies may violate environmental

19 statutes at will whenever they expect their private

20 gain to exceed the social costs."

21          So that's the other point for which we are

22 asking that official notice be taken.

23      THE COURT:  Okay.

24      CROSS-EXAMINATION BY MR. STRUMWASSER (resumed)

25      MR. STRUMWASSER:  Q.  And now, good afternoon,
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 1 Dr. Kessler.  You wrote in your report, Exhibit 5621,

 2 at the bottom of Page 2, that regulators should not

 3 seek to deter all errors, correct?

 4      A.  No.  What I wrote was the goal is not to

 5 assess penalties in a way that would deter all claims

 6 handling errors, since requiring perfection in that

 7 context would entail extremely high compliance costs.

 8      Q.  How is that different than regulators should

 9 not seek to deter all errors?

10      A.  What I wrote was more specific than that.

11      Q.  Well, the only difference I can perceive is

12 that what you wrote is directed specifically to the

13 economic theory of deterrence as you've characterized

14 it and said that the goal there is not to assess

15 penalties that would deter all claims handling errors,

16 right?

17      A.  Yes.

18      Q.  And so to the extent that my question implied

19 a question that, more broadly, regulators should not

20 seek to deter all errors, you're not prepared to say

21 that?

22      A.  No.  Not in all contexts, no, I'm not prepared

23 to say that.

24      Q.  It is your opinion that fines based on gains

25 are not in consumers' best interests except in those
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 1 rare instances in which the harm exactly equals the

 2 gain, right?

 3          Page 4?

 4      A.  Yes, within the context of this case,

 5 absolutely.

 6      Q.  Well, so is this not a general principle of

 7 the deterrence theory as you've identified?

 8      A.  Yes, it's also a principle of deterrence

 9 theory.

10      Q.  Now, actually, would you not agree that it's

11 in consumers' best interest -- I'm trying to avoid

12 triple negatives here.

13      MR. VELKEI:  Thank you.

14      MR. STRUMWASSER:  Q.  The import of this statement

15 is that fines should be based on harm not benefit,

16 right?

17      MR. VELKEI:  Could you direct us to the particular

18 statement?

19      MR. STRUMWASSER:  There's only two full

20 paragraphs.  It's in the middle of the second

21 paragraph.

22      THE WITNESS:  Yes, in general, fines should be

23 based on harm not gain.

24      MR. STRUMWASSER:  Q.  Okay.  And that is not a

25 recommendation that you would make only when harm
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 1 exactly equals gain, but you would also make that

 2 recommendation when harm exceeds gain, right?

 3      A.  In general, yes.

 4      Q.  And also in general, that would be your

 5 recommendation, when gain exceeds harm, correct?

 6      MR. VELKEI:  Objection, vague.

 7      THE COURT:  Overruled.

 8      THE WITNESS:  Yes, the strength of harm-based

 9 fines is that they yield optimal deterrence regardless

10 of their relative magnitudes of gains and harm.

11          But there are cases where, as we've seen in

12 the exceptions to this general principle, some of the

13 literature that Dr. Zaretsky has cited, that the

14 general principle of the economic theory of deterrence

15 is that fines should be keyed off harm not gain.

16      MR. STRUMWASSER:  Q.  I'm not sure that you said

17 what you meant to say.  You're saying that the

18 exceptions provide circumstances where fines should be

19 keyed off of gain not harm, right?  And that the

20 general proposition is that they should be keyed off of

21 harm not gain?

22      A.  Yes, that's what I -- if I said other than

23 that, I misspoke.

24      Q.  You wrote that a gain disgorgement penalty

25 will force violators to make decisions that are more
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 1 costly than the harm caused by the violations, right?

 2      A.  No.  I said in any situation where the harm is

 3 less than the gain, that would be true.

 4      Q.  When you say "more costly," you are referring

 5 to a gain that would have to be forgone by the

 6 defendant or other penalized party, right?

 7      A.  No.  I'm talking about the relative magnitude

 8 of the costs of avoiding the harm and the costs of the

 9 harm itself.  I don't understand what you said.

10      Q.  Where the harm -- when the benefit exceeds the

11 harm, your view is that a disgorgement penalty based on

12 the gain rather than the harm will force violators to

13 make decisions that are more costly than the harm

14 caused by the violations, right?

15      A.  Where the gain exceeds the harm, yes.  That is

16 the concern that I'm outlining in my report, correct.

17      Q.  And I'm just trying to focus on the term

18 "costly," more costly to the actor who has taken the

19 actions that have produced the gain and the harm,

20 right?

21      A.  No.  More costly to society overall.

22      Q.  That conclusion that it is more costly to

23 society as a whole is based on the assumption that a

24 cost to the violator is a cost to society, right?

25      A.  No.  My conclusion follows directly from the
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 1 premise that the harm is less than the gain.

 2      Q.  I understand that.  I'm now asking you about

 3 the cost that will be forgone on the basis of -- as a

 4 consequence of applying a gain-based penalty.  Are you

 5 with me?

 6      A.  Okay.

 7      Q.  Where the benefit to the actor exceeds the

 8 harm to society, a benefit-based or gain-based

 9 disgorgement policy will cause the actor to incur

10 additional costs, correct?

11      MR. VELKEI:  Objection, asked and answered.

12      THE COURT:  Overruled.

13      THE WITNESS:  I'm sorry --

14      THE COURT:  Do you understand?

15      THE WITNESS:  No.

16      THE COURT:  All right.

17      THE WITNESS:  I don't understand.

18      MR. STRUMWASSER:  Q.  Well, let's try to do this

19 hypothetical.

20          Hypothetical violation causes a harm of $5 and

21 benefits the actor by $10.  Right?  Are you with me?

22      A.  Yes.

23      Q.  Okay.  A penalty based in that instance on

24 disgorgement of the benefit, that is to say, a penalty

25 that seeks to assess the full $10 of benefit, will be
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 1 more costly than a penalty that is based solely on the

 2 harm or $5, correct?

 3      A.  The penalty will be greater if it is $10

 4 rather than $5.  Yes, the penalty will be greater.  If

 5 by more costly you mean greater, then the answer is

 6 yes.

 7      Q.  Okay.  And it is your opinion that that

 8 additional $5 represents lost benefit to society,

 9 correct?

10      A.  Well, it would depend on the context of the

11 hypothetical.

12      Q.  So it would not be automatically the case that

13 the lost benefit to the actor represents a loss to

14 society, correct?

15      A.  No.  I mean, the example of socially illicit

16 gains would be one where I wouldn't agree with that

17 statement.

18      Q.  That is to say, in socially illicit gains, the

19 benefit -- the higher penalty to the actor does not

20 lead to a loss to society as a whole, correct?

21      A.  I don't understand the -- I don't understand

22 the statement.

23      Q.  Go back to our hypothetical: $10 gain, $5

24 loss, harm to society.  A $10 benefit would be $5

25 greater than a $5 benefit, right?
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 1      THE COURT:  I'm sorry.  What?

 2      MR. STRUMWASSER:  The gain-based penalty would be

 3 $5 higher than the harm-based penalty, right?

 4      THE COURT:  Yes.

 5      MR. VELKEI:  Assuming a probability of detection

 6 of 1?

 7      MR. STRUMWASSER:  We aren't talking about

 8 probability of detection right now.

 9      THE WITNESS:  If the gain is 10 and the harm is 5,

10 the gain-based penalty would be $5 greater than a

11 harm-based penalty, assuming the probability of

12 detection was 1.  That's a correct statement.

13      MR. STRUMWASSER:  Q.  And the $5 by which it is

14 greater would not be a loss to society if the

15 underlying action were socially illicit, right?

16      A.  Yes.  Well, the $5 by which the fine is

17 greater would not be a loss to society in any event,

18 but it would not be a loss to society if the gain was

19 socially illicit.

20      Q.  And if the gain was not socially illicit,

21 would the $5 by which the benefit-based, the gain-based

22 penalty exceeds the harm-based penalty, would that $5

23 represent a loss to society?

24      A.  Well, the fine doesn't represent a loss to

25 society.  The loss to society -- I'm not even sure what
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 1 your hypothetical is, frankly, at this point.

 2          But the loss to society would occur by

 3 precluding activities that generated gain that exceeded

 4 harm.  That's where the loss to society would come in.

 5 Fines are transfers, not losses to society.

 6      Q.  Okay.  So in a socially illicit act, you might

 7 still have a gain that exceeds the loss from the

 8 underlying activity -- yes, the gain exceeds the harm

 9 of the underlying activity, right?

10      A.  No.

11      Q.  Let's go back to my example.

12          Somebody hits somebody in the nose and gets

13 $10, causes $5 in harm.  It's a socially illicit act,

14 right?

15      A.  If the person committing the violent act were

16 doing it to see the other person suffer, then that

17 would be a socially illicit act as described in the

18 literature, yes.

19      Q.  And deterring that conduct such that people no

20 longer will hit other people in the nose for $10, does

21 deterring that conduct cause a loss in social welfare

22 in the society as a whole?

23      MR. VELKEI:  Vague.  Objection, vague.

24      THE COURT:  Do you understand the question?

25      THE WITNESS:  No, I don't understand.
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 1      THE COURT:  Rephrase.

 2      MR. STRUMWASSER:  Q.  Deterring the punch for

 3 hire, does that effect an overall loss to society?

 4      MR. VELKEI:  Vague as to what circumstances, what

 5 method of deterrence that would be utilized.

 6      MR. STRUMWASSER:  Q.  Under the hypothetical, a

 7 gain-based --

 8      A.  We talked earlier about deterrence of physical

 9 violence.  And my view, of course, is I'm not in favor

10 of physical violence.

11          The question that we came up with earlier was

12 should all physical violence be completely deterred or

13 not?  And what we struggled with earlier was that

14 deterrence of physical violence through imprisonment

15 creates social costs of its own.  So the benefits of

16 deterring physical violence need to be weighed against

17 the social costs imposed by deterring it.  And that's,

18 I guess, my opinion.

19      Q.  Dr. Kessler, this question had nothing to do

20 with that.

21      A.  Okay.  I'm sorry.

22      Q.  My question -- I'm trying to isolate the

23 terminology here.  I'm trying to understand under what

24 circumstances you believe that a forgone gain by an

25 actor harms the overall society.  And I understand you
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 1 to be saying as a general proposition that the

 2 forgone -- when it's not a socially illicit activity,

 3 the forgone gain that is going to be deterred by a

 4 gain-based penalty system effects a loss to society.

 5      A.  Yes, as a general matter, I agree with that

 6 statement.

 7      Q.  And is an illicit activity, socially illicit

 8 activity, the only exception to that?

 9      A.  No.  As we said before, this morning, the

10 Dau-Schmidt article also proposes to accept criminal

11 activity, like hitting people for hire.  And although I

12 haven't studied this matter in detail, that notion

13 seems appealing to me.  But of course, that's very far

14 afield from anything that has to do with this matter.

15      Q.  Do you understand Dau-Schmidt to be proposing

16 that criminal activity be considered illicit or as a

17 second category of exceptions?

18      A.  Do I have the article?  I don't -- you know, I

19 read it but not this week.  I don't know what he said

20 offhand.

21      Q.  All right.  In the interest of time, I'll

22 withdraw that question.

23      THE COURT:  Because it's 1091.  I don't know if

24 you have it.

25      THE WITNESS:  All right.  I'm sure I do somewhere.
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 1      MR. STRUMWASSER:  Q.  All I'm really trying to get

 2 to is setting aside socially illicit gains and criminal

 3 conduct to the extent that it's not included in

 4 socially illicit, is there any other circumstance under

 5 which the gain to the violator does not translate into

 6 a social benefit to society?

 7      A.  In general terms, I can't think of any sitting

 8 here.  But the big exceptions would of course be the

 9 Polinsky and Shavell and the Dau-Schmidt.

10      Q.  On Page 4 of your report, Footnote 5, you give

11 an example where an insurer can make an investment that

12 will ultimately improve customer service and improve

13 operating costs, allowing it to charge a lower price to

14 consumers.  Do you recall that example?

15      A.  Yes.

16      Q.  And the gains from that investment under your

17 hypothetical are $1,000.  But in the short run, there

18 are disruptions that will impose harms worth $100.  Do

19 you recall that example?

20      A.  Yes.

21      Q.  And you conclude that imposing a gain-based

22 fine will eliminate any incentive for the insurer to

23 make the investment, correct?

24      A.  If the insurer's decisions are known to the

25 regulator with certainty, yes.
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 1      Q.  I notice that you said that the reduction in

 2 operating cost will allow the company to charge lower

 3 prices.  Would you agree that there is no guarantee

 4 that the company will charge lower prices?

 5      A.  Well, in my hypothetical, that's what I said,

 6 there is certainly no guarantee.  When markets are

 7 competitive, though, that is what would happen.

 8      Q.  Do you consider the airline market, the retail

 9 commercial airline market to be competitive?

10      MR. VELKEI:  Objection, irrelevant.

11      THE COURT:  What's the relevancy?

12      MR. STRUMWASSER:  Testing the last answer.

13      THE COURT:  I'm going to sustain the objection.

14      MR. STRUMWASSER:  Offer to prove through the

15 testimony of this witness that the commercial airline

16 industry is generally thought of as competitive.  And

17 that, when the airlines received a windfall when

18 Congress allowed a tax to expire, they did not in fact

19 pass it on in lower rates but pocketed the difference.

20      MR. VELKEI:  It's a very different business model.

21      THE COURT:  I sustained the objection.  He made

22 the offer of proof.  Let's move on.

23      MR. VELKEI:  Thank you, your Honor.

24      MR. STRUMWASSER:  Q.  Now, suppose that the

25 insurer in your hypothetical decides, instead of
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 1 passing the savings on to the customers, decides to use

 2 the savings for higher executive compensation.  In that

 3 instance, do you believe that the consumers would be

 4 enjoying a dollar-for-dollar benefit from the

 5 innovation that you've hypothesized?

 6      A.  Is this a hypothetical?

 7      Q.  It's your hypothetical with my additional

 8 term.

 9      A.  Hypothetically, if the insurer gave -- used

10 the gains for executive compensation, then -- and

11 then -- but of course made the consumers whole for

12 their $100 in harm, which would be a precondition --

13 which is a precondition of my hypothetical, then the

14 consumers would be no worse off than they would have

15 been in the alternative.

16      Q.  So the $900 differential between the savings

17 that the company got and the $100 that they paid to the

18 injured consumers, would you view that as a consumer

19 benefit?

20      A.  In the hypothetical, no, because you specified

21 that it was paid as executive compensation.  But of

22 course, in a competitive market, that wouldn't happen.

23          And that's -- this hypothetical that you've

24 posed, I don't see what its relevance is.  But as

25 you've posed it, that's accurate.
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 1      Q.  Back to your hypothetical in Footnote 5

 2 without any of my additional assumptions, I'm now going

 3 to construct one new additional assumption on top of

 4 that.

 5      MR. VELKEI:  On top of the compensation issue?

 6      MR. STRUMWASSER:  No, on top of what's in

 7 Footnote 5.

 8      THE COURT:  He's going back.

 9      THE WITNESS:  Okay.  So back to Footnote 5.

10      MR. STRUMWASSER:  Q.  My additional hypothetical

11 condition is that this insurer could have phased in the

12 innovation more slowly so that it avoids any

13 disruption, but as a result, the net gain would not be

14 $1,000 but instead would be $950.  Do you have that

15 assumption in mind?

16      A.  Yes.

17      Q.  Would you agree that, under that assumption,

18 if such an alternative existed, the threat of a $1,000

19 fine could create an incentive for the company to adopt

20 the approach to the innovation that involved the

21 phasing in of the innovation and avoidance of all harm?

22      A.  That wouldn't be necessary, no.  If you just

23 made them make consumers whole, then they would adopt

24 the phased-in approach because that would yield them

25 more money in the end.
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 1          So in your hypothetical, if we imposed a

 2 harm-based fine, then insurer would adopt the

 3 innovation in a phased-in way.

 4      Q.  Assuming a probability of detection of 1?

 5      A.  As the hypothetical specifies, yes.

 6      Q.  Dr. Kessler, do you have any opinion on

 7 whether or not the market for PPO insurance in

 8 California is a competitive market?

 9      A.  I haven't studied this matter in detail.  But

10 based on my knowledge and experience with the PPO

11 market in California and reading reports as they come

12 across my desk, yes.  I think it is a fairly

13 competitive market.

14      Q.  A fairly competitive market?

15      A.  Without further study, I couldn't offer you a

16 definitive answer one way or the other.  The best place

17 to look, though, the California Healthcare Foundation

18 has a wonderful annual report on the competitiveness of

19 insurance markets, and that's a nice place to look.  I

20 haven't seen that for some time, but --

21      Q.  Have you seen any calculation of the HHI for

22 the health insurance market in California?

23      A.  By "HHI" you mean Hirschman Herfindahl Index,

24 I assume?

25      Q.  Actually, I meant Herfindahl Hirschman, but
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 1 that's okay.

 2      A.  Offhand, I don't know.

 3      Q.  You state in your report that the regulatory

 4 scheme set forth in Section 2695.12(a) of the CCR

 5 supports your view that harm rather than gain should be

 6 the basis for penalties, correct?

 7      A.  Yes.

 8      Q.  You testified that you're not an expert in the

 9 interpretation of state or federal laws governing the

10 processing of insurance claims, right?

11      A.  Yes.

12      Q.  It's your opinion that neither fines nor

13 penalty should depend on the resources of the violator,

14 correct?

15      A.  As a general matter, yes.

16      Q.  What are the exceptions?

17      A.  Well, one exception is when potential

18 violators don't have adequate resources to pay for the

19 harm that they cause.  That's a canonical piece of the

20 theory of deterrence, when imprisonment is used if

21 potential violators can't pay for the harm that they

22 caused.

23      Q.  In fact, it's also a fundamental part of the

24 law of punitive damages; isn't it?

25      MR. VELKEI:  Objection, vague.  "It"?
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 1      MR. STRUMWASSER:  The thing that he's described as

 2 a canonical part of the --

 3      THE COURT:  If you can't pay?

 4      MR. VELKEI:  I think he's getting the question

 5 wrong, but --

 6      THE WITNESS:  I don't understand.  I'm sorry.

 7      MR. STRUMWASSER:  Yes, if you can't pay, yes,

 8 that's the --

 9      THE COURT:  Well, I don't think they're equal.

10      MR. VELKEI:  Right.

11      MR. STRUMWASSER:  Q.  Would you agree that --

12 well, let me rephrase this.

13          You are aware that a defendant's ability to

14 pay is one of the things taken into account in setting

15 punitive damages?

16      A.  I don't know.  I'm not aware of -- I don't

17 know.

18      Q.  So when you wrote on Page 13 of your report,

19 "According the theory of deterrence, neither fines nor

20 penalties should depend on resources of the violator,"

21 that was subject to an exception you had not written

22 there?

23      A.  No.  That's accurate for this case.  The

24 exception that I just told you about is when the harm

25 caused exceeds the violator's ability to pay.  And that
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 1 has nothing to do with the current matter.  It's

 2 totally irrelevant.

 3      Q.  Take a look at the next sentence, "Professor

 4 Becker's original article makes this point directly."

 5 And you have a quotation.  Was Becker writing about

 6 this case?

 7      MR. VELKEI:  Where are you reading from?

 8      MR. STRUMWASSER:  Next sentence.

 9      MR. VELKEI:  Next sentence, what paragraph?

10      MR. STRUMWASSER:  The second sentence under

11 "United's Market Value," after the sentence about

12 resources of the violator.

13      MR. VELKEI:  Okay.

14      THE WITNESS:  If anything, the resources of

15 violators serve as a constraint on the magnitude of

16 fines, not as an enhancement of them.  And that's why,

17 for purposes of this matter, United's Market value is

18 irrelevant.  The exception that I gave you, it just

19 doesn't have any relation to this matter.

20      MR. STRUMWASSER:  Q.  So you don't understand

21 there to be any question in this case of a proposal by

22 any party that a penalty be set that might exceed the

23 resources of PacifiCare?

24      A.  That's not what I said.

25      Q.  I know that's not what you said.
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 1      A.  So, no, that's not my opinion.

 2      Q.  Is it your understanding that penalties have

 3 been discussed by one side or another in this case in a

 4 magnitude that might exceed the value of PacifiCare?

 5      MR. VELKEI:  Objection, irrelevant.

 6      THE COURT:  Overruled.  Just -- not to imply that

 7 I think it is relevant, but I haven't ruled on that

 8 yet.

 9      THE WITNESS:  Could you read back the question?

10          (Record read)

11      THE WITNESS:  I don't know.

12      MR. STRUMWASSER:  Q.  If such penalties had been

13 raised as a possibility, would you agree that it would

14 be appropriate for Dr. Zaretsky to discuss whether or

15 not the financial limits of PacifiCare ought to be a

16 limit on the penalty in this case?

17      A.  No.

18      Q.  By the way, what is Becker's solution if the

19 actor, the injurer does not have financial resources to

20 pay for the harm?

21      A.  The general solution in the economic

22 literature on deterrence is, when actors cause harm

23 that exceeds their resources, to use the other means of

24 deterrence, such as imprisonment.

25      THE COURT:  Not an option.
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 1      MR. VELKEI:  Thank you.

 2      MR. STRUMWASSER:  Q.  Dr. Kessler, you also

 3 criticize Dr. Zaretsky for answering a question about

 4 the phrase "a fine" or "penalty large enough to hurt?

 5 Right?

 6      A.  Yes, I stated that this approach conflicts

 7 with economic principles and is not a reasonable basis

 8 to form an expert economic opinion about appropriate

 9 penalties.

10      Q.  Dr. Kessler, are you aware that there are

11 cases that hold that a penalty should be large enough

12 to hurt?

13      MR. VELKEI:  Objection, irrelevant.  We're here

14 talking about economic principles, your Honor,

15 independent of case law and statutes.

16      THE COURT:  Well, I'll allow it.

17      THE WITNESS:  My opinion is about the economic

18 theory of deterrence and economic principles and, in

19 that context, that a penalty should be large enough to

20 hurt is not a reasonable basis to form an expert

21 economic opinion about appropriate penalties,

22      MR. STRUMWASSER:  Q.  So is it fair to say, then,

23 that your testimony and your report have not taken into

24 account the law of civil penalties and administrative

25 fines?
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 1      A.  No.  That's not an accurate description of my

 2 report or my testimony.

 3      Q.  So your report and your testimony does take

 4 into account the law governing the administration of

 5 administrative penalties?

 6      A.  Yes.

 7      Q.  So my question now is, did you take into

 8 account any case law that prescribed that a fine large

 9 enough to hurt is a legitimate consideration in setting

10 such a fine?

11      A.  I looked at the section of the insurance

12 regulations that specified what the Commissioner should

13 consider in the assessment of a penalty.  I don't see

14 anything like what you were saying there.  And I don't

15 see anything like that in the summary that follows.

16          But did I not do an exhaustive search of the

17 case law the way that you're suggesting.  No, I

18 reviewed the regulations and the matter right near

19 them.

20      Q.  So you acknowledge that it is possible that

21 there is case law setting such a standard, but you're

22 unaware of it.

23      A.  Yes.

24      Q.  Dr. Kessler, you stated that your area of

25 expertise is health economics, correct?
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 1      A.  Yes.

 2      Q.  You don't have a specialty in administrative

 3 law, do you?

 4      A.  I don't know what you mean about -- what you

 5 mean by the term "specialty"?

 6      Q.  Do you consider yourself an expert in

 7 California administrative law?

 8      A.  No.

 9      Q.  Have you ever taught a class in administrative

10 law?

11      A.  I cover administrative law topics in my health

12 policy, in my health law class.  Have I ever taught a

13 class in administrative law?  No.

14      Q.  There are classes at Stanford with the name

15 "Administrative Law," correct?

16      A.  I think so.

17      Q.  You have a foremost authority on California

18 administrative law on the faculty there, don't you?

19      A.  I'm embarrassed to say I don't know.

20      Q.  Have you published thing in any journal that

21 specializes in administrative law?

22      A.  Specializes.  I have articles in the Stanford

23 Law Review.  I have an article in the Journal of Health

24 Politics, Policy and Law.  They often have

25 administrative law topics covered there.  I have an
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 1 article in the Journal of Legal Studies.  I have

 2 articles in the Journal of Law Economics and

 3 Organization.  They definitely talked about --

 4 administrative law is a topic of that journal.

 5          So I guess my answer is probably yes.

 6      Q.  And have any of the papers you published in

 7 any of those journals been about administrative law?

 8      A.   I'm just thinking back through all these

 9 articles if I would consider any of them about

10 administrative law.

11          I mean the Medicare abuse article touches on

12 issues of administrative law.  None come to mind

13 immediately.

14      Q.  Have you published any articles on market

15 conduct regulation in the insurance industry?

16      A.  No, not exclusively on that, no.  But I did

17 talk about that in my book.

18      Q.  What aspects of market conduct regulation did

19 you touch on?

20      A.  In my book, I discussed the importance of

21 market conduct regulation in preserving states' ability

22 to do it.

23      Q.  You acknowledge in your report that it is to

24 be expected that a regulator would engage in

25 substantial communications with providers to obtain
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 1 information about claims handling issues within the

 2 regulator's jurisdiction.  Do you recall saying that in

 3 your report?

 4      A.  Yes.

 5      Q.  Are you aware that the legislature enacted a

 6 Healthcare Providers Bill of Rights to give providers

 7 certain rights in their dealings with insurers?

 8      A.  Yes.

 9      Q.  What is your understanding of the rights that

10 that law created for providers vis-a-vis insurers?

11      A.  One thing that the Healthcare Bill of Rights

12 did was create new sections to the Insurance Code.  I

13 believe Section 10133.66 was created by that act.

14      Q.  10133.66 prohibits insurers from  imposing

15 deadlines for the submission of claims less than 90

16 days after the service is provided for a contracted

17 provider and less than 180 days for a non-contracted

18 provider, doesn't it?

19      A.  Yes.

20      Q.  And it also prohibits overfund refund requests

21 after 365 days, right?

22      A.  Unless a written request for reimbursement is

23 sent to the provider within 365 days of the date of

24 payment on the overpaid claim, yes.

25      Q.  And it also has the acknowledgment requirement
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 1 for claims?

 2      A.  Yes.  It has a subsection relating to

 3 acknowledgment, yes.

 4      Q.  And it also requires that the insurer must

 5 disclose certain information prior to contracting,

 6 including fee schedules, payment policies, clear

 7 policies regarding reimbursement for multiple

 8 procedures, assistant surgeons, recognition of CPT

 9 modifiers and other terms, right?

10      MR. VELKEI:  Objection, relevance.

11      THE COURT:  What's the relevancy?

12      MR. STRUMWASSER:  I'd like a minute or so to --

13        THE COURT:  All right.  I'll give you some rope.

14      MR. STRUMWASSER:  Q.  You're aware that it also

15 imposes those requirements, right?

16      A.  Should I answer?

17      THE COURT:  Yes, go ahead.  I'm not sure where

18 it's going -- subject to him tying it up.

19      THE WITNESS:  I guess if you're referring to

20 10133.66(d), yeah, I see that.

21      MR. STRUMWASSER:  Q.  And 10133.65 is also a part

22 of the bill of rights, right?

23      A.  That, I don't remember.  But if you say it is,

24 I would certainly accept that for purposes of your

25 question.  I don't seem to have it here for some
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 1 reason.

 2      MR. VELKEI:  I've got a copy of -- I may have

 3 another code book.  You can certainly take this one.

 4          Is that okay, your Honor?

 5      THE COURT:  That's fine.

 6      MR. STRUMWASSER:  I got it.

 7          (Discussion off the record)

 8      THE WITNESS:  Yes, go ahead, please.

 9      MR. STRUMWASSER:  Q.  You see that Subdivision (b)

10 of 10133.65 contains restrictions on what must be

11 placed in a health provider's contract with an insurer?

12      A.  Yes.

13      Q.  And so does Subdivision (c)?

14      A.  I see Subdivision (c).

15      Q.  And it also contains regulations as to the

16 content of contracts with health insurers?

17      A.  Subdivision (c) governs the conditions under

18 which insurers may change their contracts.

19      Q.  Right.

20      A.  Yes.

21      Q.  And Subdivision (d) says that contract

22 provisions that violate (b) or (c) are void,

23 unenforceable, and unlawful?

24      A.  Yes, I see that.

25      Q.  And do you understand the agency responsible
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 1 for enforcing 10133.65 to be the Department of

 2 Insurance?

 3      A.  Yes.

 4      Q.  Would you agree, then, that it is not the case

 5 that the Department has no jurisdiction over contracts

 6 between healthcare providers and healthcare insurers?

 7      A.  I agree it is not the case that the Department

 8 has no jurisdiction over contracts.  But it does talk

 9 in 1013.65 that says, "Nothing in this section shall be

10 construed or implied as setting the rate of payment to

11 be included in contracts."  And that's the

12 qualification to the subsections that you cite.

13      Q.  So you would agree that the Department has

14 jurisdiction over certain aspects of health provider

15 contracts just not over the rates that are provided in

16 those contracts?

17      MR. VELKEI:  Misstates the law.

18      THE COURT:  Overruled.  He can answer.

19      THE WITNESS:  I see what the statute says.  It has

20 jurisdiction over certain very limited aspects of

21 contracts.

22      MR. STRUMWASSER:  Q.  Well, specifically has

23 jurisdiction over certain things that can and cannot be

24 placed in a contract, right?

25      A.  It restricts -- it has -- it imposes certain
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 1 limited restrictions on what can be in contracts, yes.

 2      Q.  So a priori, you don't have any reason to be

 3 concerned if the CMA is complaining to the Department

 4 of Insurance about contracts knowing nothing more than

 5 that fact?

 6      A.  Knowing nothing more than that fact, yes.  But

 7 that's not the situation in this case.

 8      Q.  Are you aware that providers are entitled to

 9 file written complaints with the Department with

10 respect to an insurer's claim handling practices or

11 other obligations?

12      A.  Yes.

13      Q.  Are you aware that CDI is required to

14 publicize the fact that both consumers and providers

15 are entitled to file complaints and inquiries related

16 to health insurance with the Department?

17      A.  Yes.  That was 10133.133; is that right?

18      Q.  I'd raise it to 10133.661.

19      A.  Thank you.

20      Q.  On top -- at the top of Page 16 of your

21 report, you state, "CDI apparently based key decisions

22 about the scope and extent of the examination on

23 unsubstantiated allegations by providers about

24 PacifiCare's and United's behavior."  Do you recall

25 that?
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 1      A.  Yes.

 2      Q.  And you stated that what was troubling to you

 3 about this was that CMA informed CDI that there were

 4 thousands of complaints when your review of the CMA

 5 complaint log revealed that there were far fewer,

 6 correct?

 7      A.  My review of the CMA call log was that there

 8 were only 237 lines in it and that most of them weren't

 9 about complaints at all, yes.

10      MR. STRUMWASSER:  May I have the question read

11 back?

12      THE WITNESS:  Yes.

13      MR. STRUMWASSER:  Your Honor?

14      THE COURT:  Sure.

15          (Record read)

16      THE COURT:  He said "yes."

17      MR. STRUMWASSER:  Q.  Is it your opinion that CDI

18 relied on CMA's representation that it had thousands of

19 calls.

20      MR. VELKEI:  The representation was thousands of

21 complaints, by the way, not calls.  Misrepresentation.

22      THE COURT:  I'm not sure.

23          Do you want the question read back or --

24      MR. STRUMWASSER:  I'll take complaints.

25      THE WITNESS:  Could you please read the question
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 1 back?

 2      THE COURT:  With "complaints"?

 3      MR. STRUMWASSER:  I'll just do it again.

 4      THE COURT:  All right.

 5      THE WITNESS:  Go ahead.

 6      MR. STRUMWASSER:  Q.  Is it your opinion that CDI

 7 relied on the representation by CMA that it had gotten

 8 thousands of complaints?

 9      A.  You know, I'm not aware of the specific

10 evidence that CDI acted on this fact.  I do remember

11 from either Ms. Wetzel's or Ms. Black's testimony that

12 she had presented this material at the CMA --

13      MR. VELKEI:  CDI.

14      THE WITNESS:  -- CDI, sorry, and that they had

15 accepted it at face value and she wasn't surprised.

16 But I can't tell you for sure if they changed their

17 behavior based on it or not.

18      MR. STRUMWASSER:  Q.  Did you see anything in the

19 record to indicate -- anything from CDI to anybody

20 indicating or even citing reliance on the assertion

21 that CMA had received thousands of complaints?

22      A.  Until the extensive communications between the

23 CMA and CDI, I don't remember them referencing

24 Ms. Black or Ms. Wetzel's representations about the

25 call log specifically.
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 1      Q.  In fact, there was never any representation,

 2 at least in this record, to CDI that CMA had gotten

 3 thousands of complaints, was there?

 4      A.  No, I don't agree with that statement.

 5      Q.  There was a statement made by Ms. Wetzel to

 6 Ms. McFann to that effect, right?

 7      A.  No.  I believe Ms. Wetzel testified that she

 8 told CDI this information.  If we have Ms. Wetzel's

 9 testimony, we can just look, but I'm pretty sure that's

10 what she said.

11      Q.  You saw no documentary indication of that

12 contemporaneous to these events, did you?

13      A.  I don't remember.  But I mean, I -- if

14 Ms. Wetzel testified that she said it to the

15 Department, I'm taking her at her word and her

16 testimony.

17      Q.  And you saw no evidence that the Department

18 relied on that fact, did you?

19      A.  Not other than -- I don't remember anything

20 other than Ms. Wetzel's and Ms. Black's testimony.

21      Q.  Is it your opinion that CDI would not have

22 investigated PacifiCare's violations if CMA had not

23 represented that it had received thousands of

24 complaints?

25      A.  I'm sorry.  Could you read that back to me?
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 1      THE COURT:  Sure.

 2          (Record read)

 3      THE WITNESS:  No.

 4      MR. STRUMWASSER:  Q.  Do you know whether CMA

 5 provided any documentation to support the assertion

 6 that its members were experiencing a lot of claims, not

 7 thousands, but a lot of claims handling problems with

 8 PacifiCare?

 9      MR. VELKEI:  Vague as to "a lot of claims."

10      THE COURT:  I'm sorry?

11      MR. VELKEI:  Just vague as to "a lot of claims,"

12 your Honor.  Just to reference --

13      MR. STRUMWASSER:  That's the whole point.  If

14 there are representations that they received a lot of

15 complaints, that is as much as we have here.

16          There may or may not have been a

17 representation about thousands of complaints, but there

18 certainly were representations about a lot of

19 complaints.

20      THE COURT:  What do you mean?  Off and on the

21 record, she said in this courtroom -- you know, I mean,

22 what do you -- now what are you referring to?  She said

23 thousands of complaints, and it turned out there

24 weren't thousands of complaints.

25          Now are you saying she said something
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 1 different in some e-mail somewhere?

 2      MR. STRUMWASSER:  No.  I'm saying that there's no

 3 e-mail saying that she said that to the Department.

 4      THE COURT:  All right.  That's what she said here.

 5      MR. VELKEI:  And to be fair, both Ms. Black and

 6 Ms. Wetzel testified to that fact.  But to suggest now

 7 that there's no e-mail that says this when the

 8 Department has admitted they destroyed documentation

 9 really isn't fair, your Honor.

10      THE COURT:  Well, I don't know about that.  I

11 can't deal with that.

12      MR. STRUMWASSER:  The specific question I am

13 asking this witness is whether he is aware of CMA

14 providing documentation to CDI regarding its members'

15 problems with claim paying by PacifiCare.

16      THE COURT:  So you're asking whether they followed

17 up this claim that there were whatever complaints with

18 something concrete?

19      MR. STRUMWASSER:  Yes.

20      THE COURT:  Do you know whether they did or not?

21      THE WITNESS:  No.  But I know that there were 59

22 complaints in their records.  That's how many there

23 were.

24          So I -- I don't know what they told the

25 Department -- I mean, I don't know what they told the
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 1 Department, but I know how many there are in their own

 2 internal data, 59.

 3      MR. STRUMWASSER:  Your Honor, we're not finding

 4 Ms. Wetzel testified to thousands.  We find Ms. Wetzel

 5 testified to a spike which Mr. Velkei --

 6      MR. VELKEI:  Oh, I'll be happy to pull that

 7 testimony, your Honor.  We offered it up in the direct

 8 of Dr. Kessler.  I mean it says -- I remember, "There

 9 were thousand complaints."  "You told her that?"

10 "Yes."  "Did Ms. Rosen ever ask for substantiation?"

11 "No."  "Did that surprise you?"  "No."  Right in there.

12 I mean, I'm happy to pull it.  I just need a minute to

13 do that.

14          And Ms. Black also testified, I remember, I

15 got her on the stand --

16      THE COURT:  I don't think Ms. Black -- I don't

17 remember which one is which now, to tell you the truth.

18 But went of them said there were thousands --

19      MR. VELKEI:  They both did, your Honor.

20      THE COURT:  -- and the other one said there were a

21 lot.

22      MR. VELKEI:  They both did because Ms. Black also

23 was one of the first witnesses.  I asked her, I said,

24 "You're going to have documentation?  You'd better hold

25 onto it to substantiate that."  Ms. Wetzel then
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 1 corroborated that they told the Department thousands.

 2      THE COURT:  Okay.

 3      MR. VELKEI:  I'll pull the testimony.  We'll have

 4 it for tomorrow morning.

 5      THE WITNESS:  It's cited in my report, actually.

 6      MR. STRUMWASSER:  We are relying on 16810,

 7 starting at Line 6, when Mr. Velkei asked Ms. Wetzel:

 8                         "Did you tell them

 9                    there were thousands of

10                    complaints?"

11                         Answer:  "We told them

12                    we had received a big spike

13                    in --"

14          Your Honor interrupted:

15                         "Excuse me.  You need

16                    to answer the question

17                    first."

18                         "My apologies.  Okay.

19                    Yes."

20                         "Did Ms. Rosen ever ask

21                    for a substantiation of your

22                    contention that there were

23                    thousands of complaints?"

24                         "No."

25      MR. VELKEI:  I'll just have to pull it, your
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 1 Honor.  I'm happy to pull the testimony.  It's not a

 2 problem.

 3      THE COURT:  That doesn't really change anything,

 4 Mr. Strumwasser.  She -- she told her something and

 5 then didn't give her any substantiation.  That's what

 6 you have.

 7          What do you want this witness so say -- or

 8 answer?

 9      MR. STRUMWASSER:  I'm going show the witness a

10 copy of 5354.

11      THE COURT:  Okay.

12      MR. VELKEI:  Then I wonder if we should take the

13 break first, your Honor.  We've been going for an hour

14 and 15 minutes.

15      THE COURT:  Is that all right?

16      MR. STRUMWASSER:  Let me just ask him if he's seen

17 this document.

18      MR. VELKEI:  Okay, that's good.

19      THE COURT:  Thank you.

20          The question is have you seen the document

21 before?

22      THE WITNESS:  Gosh, I don't remember.

23      MR. VELKEI:  Your Honor, just to be clear, 16810:

24                         "Did you tell them

25                    there were thousands of
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 1                    complaints?"

 2                         "We told them we

 3                    received a big spike in --"

 4                         "The Court:  Excuse me.

 5                    You need to answer the

 6                    question first."

 7                         "My apologies.  Okay."

 8                         Answer:  "Yes."

 9                         "Did Ms. Rosen ever

10                    ask for substantiation of

11                    your contention there were

12                    thousands of complaints."

13                         "No."

14                         "Did that surprise you?"

15                         "No."

16          And I also can pull Ms. Black's testimony as

17 well.

18      THE COURT:  I remember what it was.

19          So you don't think you've seen this before.

20 Let's take a five-minute break.

21      MR. VELKEI:  Thank you, your Honor.

22          (Recess taken)

23      THE COURT:  All right.  Back order.

24      MR. STRUMWASSER:  Q.  Dr. Kessler, is it still

25 your recollection -- you still have no recollection of
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 1 having seen 5354?

 2      A.  I don't remember.

 3      Q.  Have you had a chance to peruse the document?

 4      A.  No.

 5      Q.  My question to you, and I would like you to

 6 take as much time as you need to come to the conclusion

 7 about it, is whether these specific allegations in

 8 this -- the question I would like you to answer is

 9 whether these specific allegations in this letter are,

10 in your view, substantiated complaints?

11      A.  Could I ask you to define "substantiated" for

12 me?  I don't -- my answer is I don't know.  I need to

13 know what you mean by "substantiated."

14      Q.  What I mean by "substantiated" is the

15 complement of your use of the word "unsubstantiated."

16      A.  Well, what you have provided me doesn't

17 contain the documentation referenced in the letter, so

18 without looking and seeing what those -- what that

19 documentation is, I really can't tell you if these are

20 substantiated by anything.

21          It looks like there's about 20 or so

22 complaints here.  That's not inconsistent with my

23 analysis of the CMA call log.  But without seeing the

24 documentation referenced in this letter, I couldn't

25 tell you if the complaints were substantiated or not.
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 1      Q.  Assuming that the CMA submitted to the

 2 Department what is referred to as attached

 3 documentation in the letter, which is currently in

 4 evidence, in which documents like correspondence, EOPs

 5 were provided, would that render these substantiated

 6 complaints in your mind?

 7      MR. VELKEI:  Could I ask that we just reference

 8 that particular exhibit with those documents if it's an

 9 exhibit in the case?

10      MR. STRUMWASSER:  It's an exhibit, but it's very

11 voluminous, and I didn't want to have it copied again.

12      THE COURT:  What's the number of it?

13      MR. STRUMWASSER:  1019.

14      THE COURT:  Okay.

15      THE WITNESS:  Could you please read --

16      MR. VELKEI:  I'm happy to show our copy.

17      THE WITNESS:  Well, let me -- could you please

18 read Mr. Strumwasser's question?  I could see if I can

19 answer.

20          (Record read)

21      THE WITNESS:  It might or it might not, depending

22 on what the documents said.  I can't say if the

23 complaints are substantiated without reviewing the

24 documents.

25      MR. STRUMWASSER:  Mr. Velkei is about to give you
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 1 what I understand to be 1019 in evidence.

 2      THE WITNESS:  Would you like me to read through

 3 this?

 4      MR. STRUMWASSER:  How long would it take you to

 5 figure out whether these are substantiated?

 6      THE WITNESS:  I don't know.  I would have to take

 7 a look at the material.

 8      THE COURT:  Would it have to be individually as

 9 well?

10      THE WITNESS:  Yeah.  I mean, if he wanted me to

11 determine whether each complaint was substantiated, I'd

12 have to look at the documents I guess.

13      MR. STRUMWASSER:  Q.  Okay.  So Dr. Kessler,

14 seeing 5354 and 1019, and understanding, not on a

15 document by document basis but having perused 1019

16 enough to know what the nature of the documents

17 generally provided was, there's not enough information

18 there for you to say that these were substantiated

19 complaints?

20      A.  No that's not my testimony.

21      Q.  Is there enough information there to say that

22 these are substantiated complaints?

23      A.  There might be, but having not read all this,

24 I just don't know.

25      Q.  Can you conclude from what you know without
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 1 having gone through the attachment that there was

 2 sufficient information for a reasonable regulator to

 3 conduct a further investigation?

 4      MR. VELKEI:  Calls for speculation.

 5      THE COURT:  Overruled.

 6      THE WITNESS:  Without looking at this, I can't

 7 conclude anything.

 8      MR. STRUMWASSER:  Q.  Do you have any basis to

 9 conclude that there was not sufficient information for

10 the Department to conduct a targeted market conduct

11 exam of PacifiCare in 2007?

12      A.  No, that's not my testimony.

13      Q.  You state that CDI engaged in conversations

14 with CMA in which CDI agreed to promote provider

15 interests even when it might harm consumers or violate

16 some internal policy, right?

17      A.  Yes.

18      Q.  And the most troubling example of this, in

19 your opinion, was CDI discussing concerns CMA had with

20 contract terms PacifiCare was proposing to providers,

21 right?

22      A.  Yes.

23      Q.  And you say it was the most troubling example

24 because it might be viewed by the company as an attempt

25 to promote provider interests, right?
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 1      A.  Well, it was viewed by the company in that

 2 way, yes.

 3      Q.  And so it's your opinion that the most

 4 troubling example of CDI promoting provider interests

 5 derived from how the Department perceived -- how the

 6 company perceived the Department's opinions --

 7 Department's questions?

 8      A.  No.

 9      Q.  You say that the most troubling example of

10 this is how the CDI inquiries concerning contract terms

11 might be viewed by the company as an attempt to promote

12 provider interests, correct?

13      MR. VELKEI:  What are you reading from?

14      THE WITNESS:  No, no.  That's not what I said.

15      MR. STRUMWASSER:  Page 16, first full paragraph.

16      MR. VELKEI:  Thank you.

17      THE WITNESS:  No, that's not what my report says.

18      MR. STRUMWASSER:  Actually, I'm also reviewing --

19 I'm also citing from Page 20969 in the reporter's

20 transcript, and I'm going to distribute that.

21      THE WITNESS:  Go ahead, please.

22      MR. STRUMWASSER:  Q.  Okay.  Starting on Line 8

23 and continuing to Line 22, the question is about the

24 CDI's questions about or discussions about provider

25 terms.
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 1          And your answer:

 2                         "Yes.  My concern

 3                    with that is that it might

 4                    be viewed by the company as

 5                    an attempt to -- by the

 6                    Department -- as an attempt

 7                    to promote providers's

 8                    interest in the former

 9                    higher rates if its regulator

10                    had private conversations

11                    with providers about the

12                    rates and then came back to

13                    it an talk about them."

14          Right?

15      A.  Yes, that was my testimony.

16      Q.  And so is it your opinion that the test of

17 regulatory capture is when a regulated entity might

18 perceive regulatory action as promoting providers's

19 interests?

20      A.  No.

21      Q.  Would you agree that there are legitimate

22 questions that a -- that the Department of Insurance

23 might well ask of PacifiCare that would have the effect

24 of promoting provider interests?

25      MR. VELKEI:  Could we have that read back, your
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 1 Honor?

 2      THE COURT:  Sure.

 3          (Record read)

 4      MR. VELKEI:  Thank you.

 5      THE WITNESS:  Yes.

 6      MR. STRUMWASSER:  Q.  So to the extent the

 7 Department may be asking questions of PacifiCare about

 8 matters within the Department's jurisdiction, whether

 9 or not the insurer took that as promoting provider

10 interests would not be evidence of regulatory capture,

11 would it?

12      A.  Well, my concern in this particular situation

13 was that Ms. Wetzel testified that the discussions

14 relating to contract issues exceeded the situations in

15 10133.65 and that, combined with that, was

16 corroborative testimony by Ms. Berkel that the

17 Department had actually raised this issue with them,

18 not that she in her mind had thought that this might be

19 a concern but that the Department had actually raised

20 it with her.

21      Q.  Do you recall Ms. Wetzel testifying

22 specifically that she discussed rates, reimbursement

23 rates, with the Department?

24      A.  I don't recall what she said.  But I cited her

25 testimony here.  And if you have it handy, we could
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 1 look at it together.

 2          I might have it somewhere.

 3      Q.  No, we have it.  The passage that I am

 4 familiar with, Ms. Wetzel does say that it was beyond

 5 the Department's jurisdiction, but it does not say

 6 rates.  And my concern is Ms. Wetzel was under the

 7 impression the Department had no jurisdiction over

 8 contracts.

 9      MR. VELKEI:  Misstates her testimony.

10      THE COURT:  I don't remember.

11      THE WITNESS:  I don't remember either.

12      MR. STRUMWASSER:  Okay.

13      Q.  Dr. Kessler, are you aware that the CMA

14 provided to the Department a copy of a contract

15 analysis that it -- that is to say, CMA -- had

16 prepared?

17      A.  Yes.

18      MR. STRUMWASSER:  I'm going to show the witness a

19 copy of 5507 in evidence.

20      THE COURT:  All right.

21      THE WITNESS:  Go ahead.

22      MR. STRUMWASSER:  Q.  Dr. Kessler, have you ever

23 seen this document before?  Yes?

24      A.  Yes.

25      Q.  Have you read it?
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 1      A.  Oh, gosh, I looked at it at one time.  I don't

 2 remember everything in it though.

 3      Q.  Are you aware that the excerpts from

 4 Ms. Wetzel's testimony that you cited referred to

 5 discussions connected with this contract analysis,

 6 5507?

 7      A.  I'm not sure if that's right or not.  I would

 8 have to reread Ms. Wetzel's testimony.  My recollection

 9 was that it was not necessarily exclusively limited to

10 this.  But I -- without seeing the testimony, it's hard

11 for me to remember.

12      MR. STRUMWASSER:  I'm sorry, your Honor.  We're

13 working on this.

14      THE COURT:  It's okay.

15          (Mr. Kent entered the courtroom)

16      MR. STRUMWASSER:  Your Honor, I'm going to

17 distribute excerpts from Ms. Wetzel's testimony, 16813

18 to 817.

19      THE WITNESS:  Would you like me to review this?

20      MR. STRUMWASSER:  Q.  Well, this was the thing you

21 asked for, right?

22          Is it?

23      THE COURT:  Give him a chance to look at it.

24      THE WITNESS:  I think -- I think so.

25          Yes, this the testimony that I remember
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 1 reading, yes.

 2      MR. STRUMWASSER:  Q.  Do you see it referred to

 3 the contract analysis?

 4      A.  It does refer to the contract analysis, but it

 5 also refers to the discussion of the terms beyond the

 6 jurisdiction of the Department.

 7      Q.  But that has to do with Ms. Wetzel's

 8 understanding of the jurisdiction of the Department.

 9 It does refer to, does it not, to areas in which they

10 were concerned that the contracts did not comply with

11 California law, right?

12      A.  It refers to that, but it also talks about

13 Mr. Velkei asked her at the bottom of 16815:

14                         "You only discussed

15                    with Ms. Rosen the terms

16                    that you thought violated

17                    the law?"

18                         "No."

19                         "You talked more

20                    generally about the

21                    contracting, the terms of

22                    the provider contracts?"

23                         "Yes."

24                         "Providers, you

25                    remember, weren't happy
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 1                    with those terms?"

 2                         "Yes."

 3                         "Did you want Ms. Rosen

 4                    to have United change the

 5                    terms of the contract?"

 6                         "No.  It's my

 7                    understanding she didn't

 8                    have the ability to do that."

 9                         "So why were you

10                    talking to her about it?"

11                         "Concern that we have."

12      Q.  Did Ms. Wetzel say that she spoke to Ms. Rosen

13 about rates?

14      A.  She does not use the word "rates."  She uses

15 the word "terms," but she qualifies that to include

16 terms beyond those which the Department has

17 jurisdiction over.

18      Q.  Dr. Kessler, you say you've reviewed Exhibit

19 5507.  Did you see any reference to rates in that?

20      A.  No, but that's -- this is over -- this

21 testimony of Ms. Wetzel mentions discussions she had

22 over and above the material in 5507.

23          And that's a concern to me that was

24 corroborated by Ms. Berkel's testimony that the

25 Department raised the concern with her that the rates
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 1 being offered to providers were unfair.

 2      Q.  The attachment, 5507, has a table attached,

 3 right?

 4      A.  Yes.

 5      Q.  And the second column of that table is called

 6 "Contractual Provision," right?

 7      A.  Yes.

 8      Q.  And you understand the contractual provisions,

 9 and then there's quotation marks, right, quotations

10 from the contract, right?

11      A.  I guess that's what it -- I guess that's what

12 it is.  I don't know without having the contract

13 alongside, but that makes sense.

14      Q.  Would you agree that the items that are listed

15 in Column 2 called "Contractual Provisions" are terms

16 of the contract?

17      A.  Yes.

18      Q.  Then you see that, in Column 3, there's a

19 "Regulatory Issues," right?

20      A.  Yes.

21      Q.  And the regulatory issues are broken out by

22 regulatory agency, right?

23      A.  Yes.

24      Q.  And those provisions that are applicable to

25 products regulated by CDI are addressed specifically in



21882

 1 Column 3?

 2      A.   I'm not sure of that, but this -- oh,

 3 Column 3.  I'm sorry.  Yes, yes.

 4      Q.  And regardless of what Ms. Wetzel says, do you

 5 doubt that there are items in here that are pertinent

 6 to the Department of Insurance's jurisdiction?

 7      A.  No, no.  I wouldn't think that the California

 8 Medical Association would send a formal contract

 9 analysis to the Department asking that they violate the

10 law.  I wouldn't think they would do that.

11      MR. VELKEI:  Can I get clarification?  Where in

12 this transcript pages that were offered to the witness

13 is there reference to 5507?  Am I just missing that?

14      MR. STRUMWASSER:  It talks about contract

15 analysis.

16      MR. VELKEI:  So there is no reference to 5507 in

17 the transcript pages you offered?

18      MR. STRUMWASSER:  Not in the excerpt, but I

19 understand that to be the case, that they're identified

20 elsewhere.

21      MR. VELKEI:  Right.  What a surprise.

22      MR. STRUMWASSER:  Q.  Dr. Kessler, you said you

23 would not expect the CMA to send a formal contract

24 analysis to the Department asking that they violate the

25 law.  That was your last answer, right?
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 1      A.  Yes.

 2      Q.  Would it violate the law if the Department

 3 were to ask questions about rates?

 4      A.  I don't know.

 5      Q.  The Department has plenary authority over

 6 insurers within its jurisdiction, doesn't it?

 7      MR. VELKEI:  Objection, vague.  I don't know what

 8 "plenary" means.

 9      THE WITNESS:  Me neither.

10      THE COURT:  There you go.

11      MR. STRUMWASSER:  Q. "Plenary" means general as

12 opposed to special purpose?

13      A.  I don't know.

14      Q.  And on 55- -- excuse me -- on 16816, the

15 excerpts you talk about, were they -- you point out

16 that, in answer to Mr. Velkei's questions, Ms. Wetzel

17 said that she talked about items outside of the

18 contract analysis.

19          And he asked her why she raised it.

20          And Ms. Wetzel said to put things into

21 context, the complaints that we were receiving, the

22 calls that we were receiving, about the contracting

23 process.

24          And Mr. Velkei asked her, "What did you expect

25 her," Ms. Rosen, "to do," with regard to the terms of
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 1 the United contract that was being distributed to

 2 doctors?

 3          And the answer was, "I didn't expect her to do

 4 anything about it."

 5          Do you believe that testimony?

 6      MR. VELKEI:  Your Honor, first I would like to ask

 7 to strike sort of the predicatory language about -- he

 8 continued to refer to this contract analysis, which is

 9 nowhere in this testimony.

10          He says "you talk about" to the witness, "you

11 point out that in answer to Ms. Wetzel's questions,

12 Ms. Wetzel said that she talked about items outside of

13 the contract analysis."  That's not in -- the witness

14 didn't say that.  And there's no reference in these

15 pages of the transcript to it.

16          So I guess I'd just have issue with that

17 preparatory language before the question was asked.

18      MR. STRUMWASSER:  I thought that the witness said

19 he relied on the fact that there were discussions

20 outside the contract analysis document.

21      MR. VELKEI:  We established just now that 5507 is

22 not referenced in the pages that you have served us.

23 You've misled the Court and the witness in terms of

24 suggesting that it was.  And I'm simply objecting to

25 that portion of your question which suggested the
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 1 witness has agreed with you that this is all about this

 2 contract analysis, 5507.

 3      MR. STRUMWASSER:  The second page -- the third

 4 page of the document is entitled "PacifiCare/United

 5 Contract Analysis."  It is transmitted from CMA.

 6      MR. VELKEI:  Great.  But the questions that we're

 7 referring here don't even mention that analysis.  We're

 8 talking generally about discussion of terms of the

 9 contract.

10      THE COURT:  So what is it you want this witness to

11 do?

12      MR. STRUMWASSER:  Giver me a second, your Honor.

13      Q.  How about Page 16815.  Question, on

14 Line 14:

15                         "That's it?  You limited

16                    your discussion to specific

17                    terms you thought violated

18                    law?  Is that your testimony?"

19                         Answer:  "Provided her

20                    with the contract analyses

21                    that's attached, that includes

22                    all the issues."

23      THE COURT:  Well, if you go back is there anything

24 that shows what she's referring to?

25      MR. STRUMWASSER:  Yes, on 16812.
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 1      THE COURT:  I don't have that.

 2      MR. STRUMWASSER:  I know.  I'm sorry.  I didn't

 3 expect this to be an issue, your Honor.

 4          Question from Mr. Velkei:

 5                         "Okay.  Quote" --

 6          He's quoting something --

 7                         -- "'We will review

 8                    materials and follow up

 9                    accordingly.'  So I

10                    understand," said

11                    Mr. Velkei, "So I understand

12                    -- so if I understand

13                    correctly, the only

14                    materials you provided to

15                    her are the ones that are

16                    attached to 5507; is that

17                    correct?

18      THE COURT:  Okay.

19      MR. STRUMWASSER:  And the quotation "we will

20 review your materials" is on the first page of 5507.

21      MR. VELKEI:  Then the testimony that's being

22 referenced is:

23                         "Not specific to any

24                    contract analysis, talking

25                    more generally about the
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 1                    nature of discussions and

 2                    what terms were discussed."

 3      MR. STRUMWASSER:  I'm sorry.  I didn't hear an

 4 objection.

 5      MR. VELKEI:  We don't have a question pending at

 6 this point.  We're addressing the specific issue of

 7 whether you were misrepresenting what the witness said.

 8          And my concern is you're trying to get the

 9 witness to adopt your conclusion that these questions

10 all related to this silly contract analysis that the

11 CMA put together, this so-called "United Survival Kit,"

12 and the questions and answers that you've been

13 discussing with this witness aren't specific but talk

14 more generally about the nature of their discussions

15 around contract terms.

16      THE COURT:  What would you think that 1685 --

17 excuse me, 16815, Lines 17 and 18 would be referring to

18 then?

19      MR. VELKEI:  As I recall, your Honor -- and this

20 has been some time -- Mr. Strumwasser tried to suggest

21 with Ms. Wetzel that they only talked about issues

22 affecting violations of the law, so to speak, in which

23 the Department jurisdiction -- this may even be a

24 recross.  And so we talked about -- she brings up the

25 contract analysis:
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 1                         "I'm talking more

 2                    generally.  I want to get

 3                    clarity.  When you discussed

 4                    stuff with Ms. Rosen, did

 5                    it just limit yourself to

 6                    violations of the law?"

 7                         "No."

 8                         "We talked more generally

 9                    about contracting?"

10                         "Yes."

11          And we're going on.  These answers are not

12 tied to the contract analysis.  I believe

13 Mr. Strumwasser -- I don't recall, your Honor.  My

14 simple point here is that the questions and answers

15 that are referenced on 16815, particularly 816 and 7

16 aren't specific to this contract analysis, and he's

17 suggesting that it is, and there's nothing to support

18 that.

19          And my objection here with this question was

20 his then trying to characterize the question in a way

21 that the witness has adopted his view of the world on

22 this.

23      THE COURT:  I think it does refer to that, at

24 least at that Line 17.

25      MR. VELKEI:  Right.
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 1      THE COURT:  So assuming that it does refer to

 2 that, do you want to re-ask your question?

 3      MR. STRUMWASSER:  No.  I mean, I'd like to point

 4 out that it was his witness who said, "No, I was

 5 concerned about them going beyond that."  So he knows

 6 that there are questions here that pertain more than

 7 just the contract analysis.

 8          And my some of my questions have been about

 9 what she testified to constituted going beyond that.

10 And I think that, at most, the only person confused

11 about this is Mr. Velkei.

12      MR. VELKEI:  I disagree.

13      MR. STRUMWASSER:  The witness understands, I

14 understand, and I believe your Honor understands they

15 are talking about 5507, and they are talking about the

16 topic about the extent to which the conversations may

17 have gone beyond that.

18          And that's all very clear in this quotation.

19 I don't find Mr. Velkei's objections either well

20 founded or helpful here.

21      MR. VELKEI:  The conversations went beyond that

22 contract analysis.  If that's your understanding,

23 that's my understanding.  And yes, then we are in

24 agreement.  I was simply objecting to the way the

25 question was phrased.
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 1      THE COURT:  Is there a question?

 2      MR. STRUMWASSER:  I think there may be.  But I

 3 have to reconstruct it.  Give me a second, your Honor.

 4      THE COURT:  All right.

 5      MR. STRUMWASSER:  The question that Mr. Velkei

 6 objected to starts out:  "On 55 -- excuse me, 16816,

 7 you talk about" -- there's something there; I can't

 8 read it.  "You talk about, you point out that in answer

 9 to Mr. Velkei's questions, Ms. Wetzel said that she

10 talked about items outside of the contract analysis."

11 And he asked her why she raised it.  And Ms. Wetzel

12 said, "To put things in context, the complaints that we

13 were receiving, the calls that we were receiving about

14 the contracting process."

15          And Mr. Velkei asked her, "What did you expect

16 her," Ms. Rosen, "to do with regard to the terms of the

17 United contract that was being distributed to doctors?"

18          And her answer was, "I didn't expect her to do

19 anything."

20          Now my question was going to be and is now,

21 did you credit her testimony?  Did you believe her

22 testimony when she said "I didn't expect Ms. Rosen to

23 do anything about it"?

24      A.  Well, I don't have any reason to disbelieve

25 Ms. Wetzel.  But I guess I just don't understand why
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 1 she brought it up if she didn't expect Ms. Rosen to do

 2 anything about it.

 3          And then on the other hand, Ms. Rosen

 4 apparently did do something about it because then

 5 Ms. Berkel testified that CDI raised the concern that

 6 the rates being offered were unfair.  And I don't have

 7 any reason to believe that Ms. Berkel testified

 8 untruthfully either.

 9      Q.  We'll get to that in a second.  The question

10 now was whether you believe her, Wetzel, when she says

11 "I didn't expect you to do anything about it."

12          You said, "I don't know why she would have

13 mentioned it then."  But the answer is immediately

14 above.  She says, "Because it puts into context the

15 complaints that we were receiving."  Do you disbelieve

16 that explanation for why she raised it?

17      A.  Well, I don't know what Ms. Wetzel was

18 thinking at the time.  When I reviewed this testimony

19 combined with Ms. Berkel's subsequent testimony

20 combined with Mr. Laucher's agenda where they were --

21 where they had contract terms -- contract issues,

22 excuse me, on the agenda, those three things raised a

23 concern for me that, combined with the other evidence

24 in this case, the Department was taking actions to

25 promote provider interests at consumer's expense.
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 1      MR. STRUMWASSER:  Give the witness a copy of 5258

 2 in evidence.

 3      Q.  You're familiar with this document, correct?

 4      A.  Yes.

 5      Q.  And on the second page, 7105, I take it you

 6 are relying on the two sentences about 15 lines from

 7 the top saying, "CDI General Counsel Andrea Rosen

 8 (enforcement division) is investigating our provider

 9 contracting process/rate outcomes.  Providers allege

10 that rates are unfair and a decrease from CTN rates."

11 Do you see that?

12      A.  Yes.

13      Q.  Now, first of all, you know that Ms. Rosen was

14 not general counsel, right?

15      A.  I don't, but I think that's right.

16      Q.  And you've never seen any evidence of an

17 investigation by CDI into provider contracting rates,

18 have you -- rate outcomes rather?

19      A.  I'm sorry.  Could you please read back the

20 question?

21      THE COURT:  Sure.

22          (Record read)

23      THE WITNESS:  No.

24      MR. STRUMWASSER:  Q.  And you did read

25 Ms. Berkel's testimony about this exhibit, correct?
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 1      A.  Yes.

 2      Q.  Nowhere else anywhere in this document do you

 3 see any reference to CDI questions about rates,

 4 correct?

 5      A.  I don't remember.  But that might be right.

 6      Q.  You never saw any other contemporaneous

 7 document in which CDI raised questions about rates, did

 8 you?

 9      A.  I don't remember.  But why would Ms. Berkel

10 say that in an internal e-mail if Ms. Rosen hadn't

11 raised that concern with her?

12      Q.  Well, were you aware that Ms. Berkel's

13 statements in this e-mail were not based on direct

14 communication with Ms. Rosen?

15      A.  I don't know.

16      Q.  Are you aware that she was merely reporting

17 what she understood second- or third-hand to be an

18 inquiry from Ms. Rosen?

19      A.  That's not clear from the e-mail.

20      Q.  Were you aware that Ms. Berkel testified that

21 there was no follow-up from Ms. Rosen on this issue?

22      A.  That rings a bell.  But without seeing

23 Ms. Berkel's testimony, I couldn't tell you for sure.

24      MR. STRUMWASSER:  Giving the witness a copy of an

25 excerpt from RT Volume 60, 7565 to 7568.
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 1      THE WITNESS:  Yes, I remember this testimony.

 2      MR. STRUMWASSER:  Q.  Turn to Page 7566, please.

 3 Starting on Line 17:

 4                         "First of all, what

 5                    led you to believe that

 6                    Ms. Rosen was a general

 7                    counsel for CDI?"

 8                         Answer:  "I don't

 9                    know."

10                         Question:  "With

11                    respect to, 'Providers

12                    allege that rates are

13                    unfair and a decrease from

14                    CTN rates,' was Ms. Rosen

15                    agreeing that United and

16                    PacifiCare should have paid

17                    more than what was paid to

18                    these doctors?"

19                         Answer:  "At this time,

20                    I don't think I had met her.

21                    So I'm just communicating

22                    what I understand is the

23                    allegation."

24          Do you recall reading that testimony?

25      A.  Yes.
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 1      Q.  So would you agree, then, that this statement

 2 in Exhibit 5258 was not based on direct communication

 3 with Ms. Rosen but was a second- or third-hand account?

 4      A.  No.  That's not what this necessarily says.

 5 All this says is that she hasn't met her.  It doesn't

 6 say that she didn't have other communications.  So I --

 7 my answer is I don't know.

 8      Q.  I'm sorry.  If in fact at the time of 5258

 9 Ms. Berkel had never met Ms. Rosen, then necessarily

10 anything that -- in this document that is attributed to

11 Ms. Rosen had to have been at best secondhand, correct?

12      A.  No.

13      Q.  So she could have gotten firsthand comments

14 from somebody she hadn't met?

15      A.  Sure.

16      Q.  Okay.  So when Ms. Berkel says, "At this time

17 I don't think I'd met her, so I'm just communicating

18 what I understand is the allegation," does that

19 indicate to you that there's no firsthand knowledge?

20      A.  I don't know.

21      Q.  And at the bottom of Page 7567:

22                         Question:  "Did you ever

23                    receive an example from Ms.

24                    Rosen or others, even a

25                    specific name of a provider
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 1                    that, in their opinion,

 2                    received an unfair rate of

 3                    reimbursement?"

 4                         Answer:  "No."

 5          Does that refresh your recollection as to

 6 whether there were any inquiries about rates from the

 7 Department?

 8      A.  No, this is a -- what -- that what you just

 9 read me asks if she received an example of a specific

10 name of a provider.  That doesn't necessarily mean she

11 hadn't seen communications about rates being unfair.

12      Q.  Actually, that isn't what it says.  It says

13 that she hadn't received a specific name or an example

14 from Ms. Rosen.  She had not received an example from

15 Ms. Rosen or others, even a specific name of a

16 provider.  Do you see that?

17      A.  Yes, an example or a name that -- a particular

18 provider, an example of a particular provider or name

19 of a particular provider who had received an unfair

20 rate of reimbursement.  She had not received that

21 information.  That's what this says.

22      Q.  So you understand that to mean that the

23 Department never raised any specific contract rate

24 issue with --

25      A.  No.
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 1      Q.  No, you don't understand that?

 2      A.  I'm sorry.  Please continue.  I didn't mean to

 3 interrupt.

 4      Q.  So you understand that the Department never

 5 raised with PacifiCare the rates for any specific

 6 provider?

 7      A.  Yes.  This says that they never raised a

 8 concern about a specific provider's rates.  But this

 9 does not say that they never raised the concern that

10 rates were unfair.

11      Q.  Did you ever see anything subsequent to this

12 exhibit, 5258, in which the Department raises -- or

13 anybody says the Department raised a concern about

14 provider rates by PacifiCare or United?

15      A.  Yes.

16      Q.  Where?

17      A.  The agenda for the April 19th meeting between

18 Mr. Laucher and the University of California health

19 system.

20      Q.  Does that agenda refer to rates, reimbursement

21 rates?

22      A.  It doesn't use the term "rates," I don't

23 believe.  I have it somewhere.

24      MR. STRUMWASSER:  I'll distribute a copy of 5265

25 [sic].
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 1          5625, my dyslexic final answer.

 2      THE COURT:  Second page, 4869, under VI.

 3      MR. STRUMWASSER:  Q.  You see nothing there -- you

 4 see items listed under "Contract Issues," "a. Legal

 5 issues," and, "b. Operational Issues," right?

 6      A.  Yes.

 7      Q.  And you don't see any reference to

 8 reimbursement rate issues, do you?

 9      A.  No.

10      Q.  Now, you're aware at this time that there were

11 serious issues in PacifiCare and United's handling of

12 UC's existing contract, right?

13      MR. VELKEI:  Misstates the record.

14      THE COURT:  I don't remember.

15      MR. VELKEI:  Actually, Ms. Martin testified that

16 she had no issues at this time with regard to

17 PacifiCare.

18      MR. STRUMWASSER:  There were serious issues with

19 regard to the uploading of contracts during this period

20      THE COURT:  That isn't the question you just

21 asked.  Could you rephrase the question?

22      MR. STRUMWASSER:  Q.  Now, you were aware at this

23 time there were serious issues in PacifiCare/United's

24 handling of UC's existing contract, right?

25      MR. VELKEI:  Same objection.  Misstates the record
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 1 as to PacifiCare.

 2      MR. STRUMWASSER:  Their handling of the existing

 3 contract.

 4      THE COURT:  I thought he just said it was

 5 uploading?

 6      MR. STRUMWASSER:  Uploading and then payments

 7 pursuant to the errors.

 8      THE COURT:  Okay.  I'm going to sustain the

 9 objection.  You need to rephrase.

10      MR. STRUMWASSER:  Q.  You were aware that, at this

11 point, there were serious issues regarding the

12 uploading of contracts and the payment of contracts

13 having to do specifically with the existing contract

14 for UC?

15      MR. VELKEI:  Misstates the record with regard to

16 PacifiCare.

17      THE COURT:  These were United contracts?

18      MR. STRUMWASSER:  The contracts were the single

19 contracts.

20      MR. VELKEI:  Not at this time, your Honor.  My

21 recollection is there were separate contracts, one for

22 United, one for PacifiCare.  Remember, we went through

23 these agendas, and it was United issues.  Then the

24 PacifiCare issues took up this much of the page

25 (indicating).  Ms. Martin testified, as I recall, I
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 1 don't have it in front of, there were no specific

 2 issues with regard to PacifiCare; it was about these

 3 refunds or overpayments.  So misstates the record.

 4          And as to United, the Department objected

 5 consistently it wasn't relevant in this matter, so we

 6 didn't get into it.

 7      MR. STRUMWASSER:  The loading of the contract, the

 8 loading of the UC contract went through NDP [sic] and

 9 then back down through EPDE to RIMS.  So the loading of

10 the contract --

11      THE COURT:  I heard about the loading of the

12 contract.  I don't remember -- I seem to remember

13 something about it wasn't referring to the existing

14 contract problems.  So unless you want to go drag that

15 out, can you just keep your question to the loading?

16 Or is it important to you --

17      MR. STRUMWASSER:  I'll withdraw the question for

18 the moment.

19      MR. VELKEI:  Thank you.

20      MR. STRUMWASSER:  Q.  This was a meeting that

21 pertained to both United and PacifiCare, correct?

22      A.  Yes.

23      Q.  And there were -- they were having problems

24 with the United contract, were they not?

25      MR. VELKEI:  Calls for speculation.  There's no
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 1 evidence in the record on these issues.

 2      THE WITNESS:  I don't -- I don't know that.  I

 3 don't know.  I do remember Ms. Martin's testimony, but

 4 I don't remember what you're talking about.

 5      MR. STRUMWASSER:  Q.  Is there anything on Page 2,

 6 4869, to indicate that the contract issues that are

 7 being addressed here are PacifiCare contracts as

 8 opposed to United contracts?

 9      A.  It doesn't say.  It doesn't say whether

10 they're PacifiCare or United.

11      Q.  So you have no direct evidence -- nobody's

12 ever testified and you see nothing in any of the

13 contemporaneous documents to indicate that

14 reimbursement rates on a new contract were ever

15 discussed at this meeting, correct?

16      A.  Of course I don't know what was discussed at

17 the meeting.  But my concern, which I outline in my

18 report, is that all of these things taken together

19 suggest that the Department was engaged in

20 communications with providers that might harm consumers

21 by trying to get higher rates for them.

22      Q.  I understand that's your concern.  Whether or

23 not it is well founded is a subject I'm trying to probe

24 here.  And I'm trying to do it by looking at each of

25 the components that you have cited.
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 1          You have cited this agenda.  You have no

 2 evidence that this agenda led to any discussion of

 3 rates, correct?

 4      A.  I don't know what went on at the meeting.

 5      Q.  And you have no evidence that PacifiCare

 6 contract issues were even covered in Roman Numeral VI,

 7 correct?

 8      A.  This agenda, Roman Numeral VI, neither

 9 includes nor excludes PacifiCare.

10      Q.  Now, legally, you understand --

11      MR. VELKEI:  Excuse me.  Just to be clear for the

12 record --

13      MR. STRUMWASSER:  There is no question pending.

14      MR. VELKEI:  -- these were produced in the context

15 of a subpoena in this action, your Honor, which was

16 specific to PacifiCare.  And the instruction that the

17 Court may recall was United documents were not to be

18 produced.

19      THE COURT:  This clearly refers to both.  Next

20 question.

21      MR. GEE:  This was not produced in response to

22 subpoena.  You'll see it has a CDI Bates number.

23      MR. VELKEI:  Right.  This was a document request

24 in this case related to PacifiCare in this action.

25      THE COURT:  It clearly has both names on it in



21903

 1 numerous places and doesn't have any on the last part.

 2 I'm not sure you could assume anything by that.

 3          All right.  Next question.

 4      MR. STRUMWASSER:  Q.  Now, legal issues would not

 5 in the ordinary course embrace reimbursement rates for

 6 a new contract, would they?

 7      A.  I don't know what -- I don't know.  I don't

 8 think so.

 9      Q.  I'm sorry.  You didn't think so?

10      A.  No.  But I certainly wouldn't imagine that

11 whoever typed this agenda would put reimbursement rates

12 on it.

13      Q.  And the ordinary course, the phrase

14 "operational issues" wouldn't be a reference to

15 negotiating a new contract rate, would it?

16      A.  I don't know.

17      Q.  Now, other than Ms. Berkel's report of what

18 she believed Ms. Rosen to be asking about, did you see

19 any documents in the record, communications from CDI to

20 PacifiCare or United, where CDI asked PacifiCare about

21 the rates it was proposing to pay providers?

22      A.  Could you please read the question back?

23      THE COURT:  Sure.

24          (Record read)

25      THE WITNESS:  Excepting my concerns about this
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 1 agenda, no.

 2      MR. STRUMWASSER:  Q.  Did you ever read any

 3 testimony in this case from anyone who said that they

 4 were directly present when anybody from the Department

 5 of Insurance inquired about reimbursement rates for new

 6 contracts?

 7      A.  No.

 8      Q.  Did you ever see any communications between

 9 CDI and PacifiCare or United where CDI suggested it

10 would drop some of the charges in this case if

11 PacifiCare made concessions on provider rates?

12      A.  No, but Ms. Berkel's e-mail suggests that

13 that's her understanding, that that might have been her

14 understanding of what was going on.  But no, I've never

15 seen any direct evidence.

16      Q.  Do you understand 5258, Ms. Berkel's comment

17 about Ms. Rosen, do you read that to be an indication

18 that CDI might drop some of the concerns that were

19 being discussed about violations of claim handling laws

20 if PacifiCare made concessions on provider rates?

21      A.  What I read this as is a senior manager of the

22 company expressing concern that the -- that its

23 regulator is unhappy with rate outcomes and, although

24 there is no testimony directly linking that regulator's

25 unhappiness to charges in a particular case, a rational
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 1 manager would not -- would seek to have its regulators

 2 not be dissatisfied with it.

 3          And if one of the things that the regulator

 4 was expressing concern about was rate outcomes, then a

 5 rational manager might take that into account, yes.

 6      Q.  Did you ever see any documents internal to

 7 PacifiCare or United where anybody at PacifiCare or

 8 United stated, in essence, "We have to agree to the

 9 rates for this doctor or that provider in order to get

10 CDI off our back on these claims issues"?

11      A.  No, I have not seen any documents that contain

12 language like that.

13      MR. STRUMWASSER:  Good place to stop.

14      THE COURT:  Sure.  9:15-ish tomorrow.

15          (Whereupon, the proceedings recessed

16           at 3:58 o'clock p.m.)

17

18

19

20

21

22

23

24

25
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 1 STATE OF CALIFORNIA     )

                        )   ss.

 2 COUNTY OF MARIN         )

 3          I, DEBORAH FUQUA, a Certified Shorthand

 4 Reporter of the State of California, duly authorized to

 5 administer oaths pursuant to Section 8211 of the

 6 California Code of Civil Procedure, do hereby certify

 7 that the foregoing proceedings were reported by me, a

 8 disinterested person, and thereafter transcribed under
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10 transcription of said proceedings.

11          I further certify that I am not of counsel or

12 attorney for either or any of the parties in the

13 foregoing proceeding and caption named, nor in any way

14 interested in the outcome of the cause named in said

15 caption.
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 1 Thursday, September 15, 2011         9:26 o'clock a.m.

 2                         ---o0o---

 3                   P R O C E E D I N G S

 4      THE COURT:  We're on the record before the

 5 Insurance Commissioner of the State of California in

 6 the matter of the accusation against PacifiCare Life

 7 and Health Insurance Company.  This is OAH Case

 8 No. 2009061395, Agency No. UPA 2007-0000.  Today's date

 9 is the 15th of September, 2011.

10          Counsel are present.  Respondent is present in

11 the person of Ms. Monk.  And we are continuing the

12 cross-examination of Dr. Kessler.

13      MR. STRUMWASSER:  Right.  And, your Honor, I'm

14 distributing reduced copies of 1141.

15      THE COURT:  It shall be marked 1141.

16                   DANIEL KESSLER, Ph.D,

17          called as a witness by the Respondent,

18          having been previously duly sworn, was

19          examined and testified further as

20          hereinafter set forth:

21      CROSS-EXAMINATION BY MR. STRUMWASSER (resumed)

22      MR. STRUMWASSER:  Q.  Good morning, Dr. Kessler.

23 On Page 6 of your report, Exhibit 5621, you state that

24 transparency, reasonable notice, and consistency in

25 enforcement are tenets of effective deterrence theory



21911

 1 and economic theory more generally, right?

 2      A.  Yes.

 3      Q.  You don't cite any scholarly authority for

 4 that proposition, do you?

 5      A.  No.  They're considered preconditions to

 6 effective deterrence.

 7      Q.  The next sentence, "Effective deterrence

 8 dictates that regulated entities be made aware of the

 9 actions that are considered by the agency to cause harm

10 to consumers and therefore result in regulatory

11 violations and that regulatory entities" -- "regulated

12 entities be able to assess when penalties will be

13 assessed and the level of penalty."

14          You don't cite any authority for that

15 proposition either, do you?

16      A.  No.  But standard law and economics textbooks

17 make clear that effective deterrence dictates that

18 regulated entities be made aware of the actions that

19 are being prohibited.

20      Q.  If I wanted to find a scholarly source for the

21 proposition that effective deterrence dictates that

22 regulated entities be made aware of actions that will

23 result in regulatory violations -- I'm sorry.  Let me

24 start that over.

25          If I were to look for a scholarly source that
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 1 would say effective deterrence dictates that regulated

 2 entities be made aware of actions -- I'm going to do

 3 one more time.  I'm sorry, your Honor.

 4          If I were to look for a source that said

 5 effective deterrence dictates that regulated entities

 6 be able to assess when penalties will be assessed and

 7 the level of the penalty, where would I find that

 8 language?

 9      A.  Well, one standard textbook that has language

10 to this effect is Richard Posner's "Economic Analysis

11 of Law."  I have it.  I have it with me, if you'd like.

12      Q.  As best you recall, does Posner say that

13 effective deterrence requires that the entities be able

14 to assess the level of the penalty?

15      A.  I don't remember the specific language that he

16 uses.  But like I say, I have copies of it here.  I

17 could show it to you and everyone else.

18      Q.  That's all right.  We'll talk about that

19 later.

20          You stated that transparency is a tenet of

21 effective enforcement theory, right?

22      A.  Yes.

23      Q.  I didn't see any definition in your report of

24 transparency in the regulatory context.  Can you give

25 us your definition of transparency for purposes as it
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 1 is used in your report?

 2      A.  Yes.  I'm referring to Justice Kagan's use of

 3 the term.  I'm trying to remember what exactly -- how

 4 exactly she put it.  But it was very -- it made a lot

 5 of sense to me.

 6      Q.  Do you have her article up there?

 7      A.  Do I have Justice Kagan's article?  No.

 8      MR. STRUMWASSER:  Our next in order, your Honor.

 9      THE COURT:  1147.

10          (Department's Exhibit 1147, PAC0914312 marked

11           for identification)

12      THE COURT:  1147 is a Law Review article,

13 "Presidential Administration," by Elena Kagan.

14      THE WITNESS:  You know, I'm just trying to find

15 where she defines "transparency," and I can't do it

16 just sitting here.  I mean, the definition of

17 "transparency" that I would use is that agency

18 decisions and rule makings occur in a way that's

19 observable and out in the open to voters and consumers.

20      MR. STRUMWASSER:  Q.  To voters and consumers, did

21 you say?

22      A.  Yes.

23      Q.  I also didn't see where you defined

24 "consistency" in the regulatory context.  Could you

25 tell us what that means for purposes of your report?
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 1      A.  Yes.  "Consistency" means treating relevantly

 2 similar parties similarly and treating relevantly

 3 different parties differently.  And that, too, is a

 4 cornerstone of effective deterrence theory.

 5          And I believe Judge Posner, in the textbook I

 6 mentioned, talks about that too.  And again, I have

 7 that, if you'd like me to share it with everybody.

 8      Q.  No, it's all right.

 9          Is it your understanding that the term

10 "consistency" includes in its definition treating

11 different people differently?

12      A.  Yes.  "Consistency" means treating relevantly

13 similar parties similarly and relevantly different

14 parties differently, yes.

15      Q.  So if someone is treating everything exactly

16 the same without regard to any differences among them,

17 that person is not being consistent?

18      A.  Treating relevantly different parties

19 similarly is not consistent.

20      Q.  Do you have a definition for us of "reasonable

21 notice"?

22      A.  "Reasonable notice" is -- I would define

23 "reasonable notice" in an objective framework.  That is

24 to say, in the context of a matter such as this one,

25 it's what a reasonable regulated entity would need to
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 1 know in order to implement the requirements that the

 2 government imposes.

 3          But beyond that, reasonable notice depends on

 4 the facts and circumstances of the situation.

 5      Q.  Dr. Kessler, would you agree that the

 6 detection of illegal conduct is an appropriate goal of

 7 a law enforcement program?

 8      THE COURT:  I'm sorry.  Could you read that

 9 question back?

10          (Record read)

11      THE WITNESS:  Yes.

12      MR. STRUMWASSER:  Q.  On Page 7 of your report,

13 you say that unpredictability in the regulatory process

14 both discourages investment designed to improve

15 compliance by existing entities and discourages future

16 entry into the California market by out-of-state

17 entities.  Do you recall saying that?

18      A.  Yes.

19      Q.  You're referring to here, specifically, to

20 unpredictability in market conduct regulation?

21      A.  Yes.

22      Q.  You cite an article by Sharon Tennyson in

23 support of that statement, right?

24      A.  Yes.

25      Q.  And that's in Footnote 10.  And you write, "In
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 1 'Efficiency Consequences of Rate Regulation in

 2 Insurance Markets,' Sharon Tennyson concludes

 3 regulatory uncertainty reduces the supply of

 4 insurance," right?

 5      A.  Yes.

 6      Q.  That article is about rate regulation, not

 7 market conduct regulation; isn't it?

 8      A.  Yes.

 9      Q.  She's saying that uncertainty as to how much

10 insurers will be allowed to charge for the insurance

11 they sell can induce insurers not to do business in a

12 given jurisdiction, right?

13      A.  I don't remember Professor Tennyson's

14 conclusions specifically, but it is true that that

15 article is about rate regulation, not about --

16      Q.  I'm sorry.  Go ahead.

17      A.  -- not about market conduct regulation.

18      Q.  You don't cite any studies that conclude that

19 uncertainty in market conduct regulation in a given

20 jurisdiction can reduce the supply of insurance, do

21 you?

22      A.  No.  I cited Professor Tennyson's study for

23 the general point that unpredictability in the

24 regulatory process discourages investment and entry.  I

25 don't -- I didn't cite any articles about
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 1 unpredictability in market conduct regulation in

 2 particular.

 3          I'm not aware of any.  And I think that's

 4 because, in general, market conduct regulation is not

 5 terribly unpredictable, with rare exceptions, perhaps,

 6 like this one.

 7      Q.  You write in your report that transparency,

 8 consistency, and notice permit regulated entities to

 9 develop an efficient plan for operations and regulatory

10 compliance, right?

11      A.  Yes.

12      Q.  I have a hypothetical for you.  If an agency

13 promulgated a rule establishing that it would

14 henceforth decline to enforce -- rather, decline to

15 seek penalties for the violation of Statute Section

16 123, that would provide transparency, consistency, and

17 notice, right?

18      A.  I'm sorry.  I got distracted.  Could you

19 please read back the first clause of Mr. Strumwasser's

20 hypothetical?

21      MR. STRUMWASSER:  How about the whole thing?

22      THE COURT:  That would be helpful.

23          (Record read)

24      THE WITNESS:  Yes.

25      MR. STRUMWASSER:  Q.  It would allow regulated
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 1 entities to develop an efficient plan with respect to

 2 compliance with Section 123, right?

 3      A.  No.

 4      Q.  It would not?

 5      A.  My answer to your question is no.

 6      Q.  Would you expect a rational company to

 7 conclude that it could simply proceed as if Section 123

 8 did not exist?

 9      A.  Yes.  But that would not be an efficient plan.

10 Transparency, consistency, and notice are necessary but

11 not sufficient for efficient regulation.

12      Q.  Okay.  But going back to my question, my

13 question was whether this an announcement that we're

14 not going to enforce penalty provisions of Section 123

15 would allow the regulated entities -- excuse me, my

16 question was whether that would be an announcement that

17 provided, let's say, transparency.

18          Did it provide transparency if it did that?

19      MR. VELKEI:  Asked and answered.

20      THE COURT:  He said no.  Sustained.

21      MR. VELKEI:  Your Honor, he actually said yes, it

22 would provide transparency.  "Would it then allow a

23 rational company to create an efficient plan?"  He said

24 no.

25      THE COURT:  All right.
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 1      MR. STRUMWASSER:  Q.  It would, however, permit a

 2 rational company --

 3          I don't think I used the word "efficient."  Is

 4 the word "efficient" in my question in the record?

 5      MR. VELKEI:            "It would allow

 6                    regulated entities to

 7                    develop an efficient plan

 8                    with respect to compliance

 9                    with Section 123, right?"

10                             Answer:  "No."

11      MR. STRUMWASSER:  Okay.

12      THE COURT:  Do you want to change it?

13      MR. STRUMWASSER:  No.

14      Q.  Another hypothetical.  In my neighborhood,

15 Dr. Kessler, when the police want to catch speeders,

16 they take their radar guns to a specific street corner,

17 always the same street corner.  That's the place where

18 they go, same corner.  Would you agree that their

19 behavior is highly predictable under that assumption?

20      A.  Yes.  In your hypothetical, if the police

21 always went to the same street corner, that behavior

22 would be predictable.

23      Q.  And it would eventually become transparent,

24 wouldn't it?

25      A.  Yes.
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 1      Q.  And you would expect that my neighbors and I

 2 would be aware that that is where they are enforcing

 3 the speed limit, right?

 4      A.  Yes.

 5      Q.  Is that strategy more or less likely to detect

 6 speeding violations in my home town than a strategy of

 7 making the location of speed limit enforcement less

 8 predictable.

 9      MR. VELKEI:  Objection, irrelevant.

10      THE COURT:  What's the relevancy?

11      MR. STRUMWASSER:  To illustrate that

12 predictability is not a desirable goal in enforcement.

13      THE COURT:  I'm going to sustain the objection.

14 I'm not disagreeing with that, but I don't think you

15 can show it this way.  There's no parallelism between

16 getting speeders and regulating market conduct.  I

17 don't see it anyway.

18      MR. VELKEI:  Thank you, your Honor.

19      MR. STRUMWASSER:  Q.  Is it your opinion,

20 Dr. Kessler, that transparency in law enforcement is

21 always a good thing?

22      A.  As a general matter -- no.  As a general

23 matter, transparency is a tenet of effective deterrence

24 theory.  However, to the extent that transparency

25 allows potential violators to evade the law, that would
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 1 be a consideration that would weigh in the other

 2 direction.

 3          However, that is not at issue in my report.

 4 That has nothing to do with my report.

 5      MR. STRUMWASSER:  I have a new hypothetical to

 6 test the scope of the answer he just gave.

 7      THE COURT:  All right.

 8      MR. STRUMWASSER:  Q.  In California, health and

 9 sanitation laws pertaining to restaurants are enforced

10 by local health departments.  We have two cities, North

11 Oak and South Oak.  And I'd like you to assume that

12 they're identical in all respects, except as I ask you

13 to assume differences.

14          In North Oak, the health department publishes

15 a monthly schedule of which restaurants it's going to

16 inspect, on what days the inspections will take place,

17 at what time, and which areas of each restaurant the

18 health inspector will inspect.

19          In South Oak, the health department gives no

20 notice of inspections, does not give the dates or

21 times, does not say what areas of the restaurant it

22 will look at.  And in fact, they take care to make

23 inspections as random as possible.

24          Do you have those assumptions in mind?

25      A.  Yes.
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 1      Q.  Let's also assume there are no material

 2 differences in the kinds of restaurants found in each

 3 city.

 4          Do you have an opinion as to which strategy is

 5 more likely to detect violations of the law enforced by

 6 the health department?

 7      MR. VELKEI:  Objection, irrelevant.

 8      MR. STRUMWASSER:  Test the scope of this --

 9      THE COURT:  I'll allow it.  I certainly see more

10 parallelism than I did in the other example.

11      THE WITNESS:  Hypothetically, if restaurant

12 inspectors warned restaurants prior to inspection that

13 they were coming, that would not be an effective

14 enforcement strategy.  However, when I talk about

15 transparency in my report, what I'm referring to is

16 transparency about what the standard is that the -- in

17 your hypothetical restaurant is supposed to meet,

18 not --

19      Q.  I'm sorry.

20      A.  May I continue?

21          Not the timing of the inspection.

22      Q.  To the extent that the Department may have in

23 this case not told PacifiCare in advance which statutes

24 it was going to enforce in the market conduct exam it

25 conducted in 2007, you don't fault the Department in
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 1 that respect for the lack of transparency?

 2      A.  I don't think the Department has a

 3 responsibility to warn companies in advance of how it

 4 will conduct its market conduct examinations.

 5          My point in transparency is providing

 6 companies with notice about what the standards are that

 7 they're supposed to meet at all.

 8      Q.  I want to go back to the topic of regulatory

 9 capture that we were discussing yesterday.  Do you

10 recall -- did you read the testimony of Joel Laucher in

11 this case?

12      A.  Some of it.

13      Q.  Which parts?

14      A.  I don't remember.

15      Q.  What do you remember of his testimony?

16      A.  I would have to refresh my memory.  I would

17 have to look at it to refresh my memory.

18      Q.  Do you recall his testimony that the

19 Department often receives complaints about suspected

20 violations from a variety of sources?

21      A.  That sounds familiar.  But without looking at

22 it, I just -- I'm afraid I just can't recall.

23      MR. STRUMWASSER:  I'm going to give the witness a

24 copy of excerpts of the reporter's transcript,

25 Volume 118, Pages 14069 through 14701.
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 1          (Discussion off the record)

 2      MR. STRUMWASSER:  Q.  Dr. Kessler, do you recall

 3 whether you read any or all of these three pages?

 4      A.  My gosh.  I just -- they look familiar, but I

 5 couldn't -- I just couldn't say one way or the other.

 6      Q.  So sitting here today, you don't recall

 7 previously reading that Mr. Laucher had described

 8 receiving -- that the Department receives law

 9 enforcement tips from a variety of sources?

10      MR. VELKEI:  Asked and answered.

11      MR. STRUMWASSER:  No, I think the answer was

12 without seeing it.

13      THE COURT:  I'll allow it.

14      THE WITNESS:  That's not exactly what his

15 testimony says, but I think I see what you're talking

16 about.

17      MR. STRUMWASSER:  Q.  You see that, starting on

18 the bottom of Page 14069, he is being asked when the

19 Department is seeking information on suspected

20 violations -- or even when it's not seeking, it just

21 gets -- from whom does it typically receive complaints

22 about suspected violations.  Do you see that?

23      A.  Yes.

24      Q.  In his answer, he identifies a variety of

25 sources, does he not?
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 1      A.  Yes.

 2      Q.  He says the department receives tips from

 3 consumers, right?

 4      A.  He does not use the word "tip," no.

 5      Q.  Do you understand -- what do you understand

 6 the definition of "tip" to mean in the context of law

 7 enforcement?

 8      A.  I don't know.

 9      Q.  Okay.  He says that the Department receives

10 information on suspected violations from consumers,

11 right?

12      A.  Well, no, that's not exactly what he says.  I

13 mean, I have the text in front of me.  But I understand

14 what you're saying.

15      THE COURT:  What it says is besides consumers,

16 there are consumer groups, elected officials,

17 competitors --

18      MR. VELKEI:  Saying they want an even playing

19 field.

20      THE COURT:  -- lobbyists, insurer organizations,

21 that's all I think he lists in that paragraph.

22      THE WITNESS:  Yes, that's right.

23      MR. STRUMWASSER:  Q.  And you have no basis to

24 dispute that that is in fact where the Department gets

25 such information, right?
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 1      A.  No, I have no basis to dispute Mr. Laucher's

 2 testimony.

 3      Q.  Do you see anything improper in the Department

 4 receiving and investigating allegations of violations

 5 of the law from any of those sources?

 6      MR. VELKEI:  Asked and answered.

 7      THE COURT:  Overruled.

 8      THE WITNESS:  No.

 9      MR. STRUMWASSER:  Q.  Take a look at the question

10 and answer starting on Line 23 of Page 14070 and

11 continuing through Line 10 of 14701.  Actually, go

12 through Line 14 for the complete answer.

13      A.  Okay.

14      Q.  Do you see anything wrong in the procedure

15 that Mr. Laucher describes for what the Department does

16 with allegations of law violations?

17      A.  I don't see anything wrong with what

18 Mr. Laucher is saying regarding his collection of

19 information from various market participants, no.

20      Q.  Including the passage I just called to your

21 attention, right?

22      A.  No, I don't see anything wrong with that.

23      Q.  You stated that you were troubled by the fact

24 that CDI waived limitations on filing complaints,

25 right, in the case of CMA?
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 1      A.  Yes.

 2      Q.  And you saw no pro consumer explanation for

 3 that alleged waiver of internal procedure, right?

 4      A.  Yes.

 5      MR. STRUMWASSER:  I'm going show the witness a

 6 copy of 5412 in evidence.

 7      THE WITNESS:  Yes.

 8      MR. STRUMWASSER:  Q.  Is this the source of your

 9 assertion that the Department waived internal

10 procedures?

11      A.  Yes.

12      Q.  Yesterday, you saw Exhibit 5354, which was a

13 long letter with a series of -- I believe it is 20

14 complaints about PacifiCare claims processing.  Do you

15 recall seeing that yesterday afternoon?

16      A.  Yes.

17      Q.  Did you review Ms. Wetzel's testimony in this

18 case?

19      A.  Yes.

20      Q.  All of it?

21      A.  Yes.

22      Q.  Do you recall her testimony to the effect that

23 this e-mail exchange, 5412, between her and Ms. Rosen

24 was in reference to the 20 provider complaints that CMA

25 had communicated to the Department in Exhibit 5354?
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 1      A.  Yes.

 2      Q.  So you understand the references in 5412 to be

 3 whether or not they had to fill out a specific form

 4 with respect to the 20 complainants that were

 5 identified in Exhibit 5354, right?

 6      MR. VELKEI:  Misstates the record.

 7      THE COURT:  I'm sorry.  Can you read that?

 8          (Record read)

 9      THE COURT:  I'll allow it.  He can say no.

10      THE WITNESS:  No.

11      MR. STRUMWASSER:  I'm going to give the witness a

12 copy of an excerpt from Volume 144, 16829 to 16832.

13      THE WITNESS:  I'm sorry.  This is Ms. Wetzel's

14 testimony, an excerpt from Ms. Wetzel's testimony?

15      MR. STRUMWASSER:  Q.  Correct.  Do you recognize

16 it as such, or were you basing it on my --

17      A.  No, no.  I recognize it.

18      Q.  So directing your attention to the question

19 and answer on the first page, 16829, starting on Line

20 19, the question from your counsel was:

21                         "I'd like to focus, if

22                    we can -- I want to start with

23                    the e-mail from Ms. Rosen to

24                    you dated February 26, 2007."

25          And you understand that to be Exhibit 5412,
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 1 Page 2?

 2      THE COURT:  It's referenced in Line 12.

 3      THE WITNESS:  Yes.  It's -- I understand this to

 4 reference the original message contained in 5412.

 5      MR. STRUMWASSER:  Q.  And she then says, "Spoke

 6 to" -- and she -- I'm sorry.

 7          The second sentence of the question:

 8                         "And she states in there

 9                    'Spoke with Tony.  Don't bother

10                    with the names of the insureds

11                    for each of those doctors.

12                    Did you want their complaints

13                    to go through the formal

14                    provider complaint process?'"

15          And that is the phrase -- those are the

16 phrases out of 5412 to which you have pointed, right?

17      A.  Yes.

18      Q.  And then on the bottom of 16830 of the

19 transcript, we have that same "Don't bother" -- the

20 question posing that same "Don't bother passage,"

21 right?

22      A.  Yes.

23      Q.  By the way, you understand that "Tony" is Tony

24 Cignarale, the Deputy Commissioner?

25      A.  Yes.
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 1      Q.  And the question is:

 2                         "Now, it says, 'Don't

 3                    bother with the names of the

 4                    insureds for each of those

 5                    doctors.'  Can you explain

 6                    what's going on there?"

 7                         Answer:  "I believe at

 8                    the time we were communicating

 9                    about follow-up on the

10                    complaint that I had submitted

11                    with the 20 physicians that had

12                    issues, and we were trying to

13                    determine where to go from

14                    there.  Andrea was checking

15                    with me to see if I wanted

16                    them to go through formal

17                    complaint process.  That's

18                    what's going on here."

19          You recall reading that testimony before you

20 filed your report?

21      A.  Yes.

22      Q.  And do you agree that the references to the

23 formal complaint process in 5412 consist of references

24 to the complaint that CMA had previously submitted,

25 Exhibit 5354?
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 1      MR. VELKEI:  Your Honor, could we have that read

 2 back?

 3      THE COURT:  Yes.

 4          (Record read)

 5      MR. VELKEI:  Objection, vague.

 6      THE COURT:  Did you understand the question?

 7      THE WITNESS:  No, I don't think the CMA can submit

 8 a complaint.  I think -- my understanding is the

 9 provider, the affected provider, has to be the

10 submitter of the complaint.  But I could be wrong.

11      MR. STRUMWASSER:  Q.  You don't think that the

12 provider can submit a complaint through a trade

13 organization?

14      A.  I don't know.

15      Q.  So you don't think so, or you just don't know?

16      A.  I don't know.

17      Q.  Nevertheless, that wasn't my question.  Let's

18 make sure we're all talking about the same thing.  You

19 have a copy there of 5354, the CMA letter to the

20 Department with the --

21      A.  Somewhere.

22          Yes.

23      Q.  Okay.  And you understand this is the letter

24 that Ms. Wetzel is discussing in the transcript excerpt

25 I just showed you containing the 20 complaints, right?
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 1      A.  Yes.

 2      Q.  And so the question is, having submitted these

 3 by letter, that is Exhibit 5354, does the Department

 4 want the 20 complaints to also be submitted through a

 5 separate process, right?

 6      MR. VELKEI:  Vague as to what -- separate process

 7 as opposed to what process utilized here.  There was no

 8 process.  That's the point.

 9      THE COURT:  Is that an objection?

10      MR. VELKEI:  Vague, your Honor.

11      THE COURT:  All right.  Overruled.

12          Do you need it read back?  If you don't

13 understand question, you can always tell me you don't

14 understand.  Do you want it read back?

15      THE WITNESS:  Please, yes.  Let's have it read

16 back, and I'll try.

17          (Record read)

18      THE WITNESS:  My understanding is that provider --

19 that there is a provider -- there's an established

20 provider complaint process that requires providers

21 first to systematically approach the company with their

22 concerns and then, to the extent those concerns aren't

23 addressed, to take that to the Department.

24          And that's the process that, in my

25 understanding, has not been followed here.
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 1      MR. STRUMWASSER:  Q.  I don't think I got an

 2 answer to my question.  My question was simply to

 3 confirm what the question that was being -- what the

 4 statements in the e-mails were referring to.  I'm just

 5 trying to match that up.

 6      THE COURT:  Well, I'm not sure you can get that

 7 information from this witness.  But you can ask again.

 8 Go ahead.

 9      MR. STRUMWASSER:  Okay.

10      Q.  You understand that the CMA had submitted to

11 the Department of Insurance on February 16th, 2007, or

12 thereabouts, the letter that is 5354, correct?

13      A.  I understand they sent this letter to

14 Ms. Rosen.

15      Q.  Do you understand it --

16      A.  And my answer to your question was no.

17      Q.  So sending a letter to the Department does not

18 comprise submitting a letter -- submitting a letter?

19      A.  I'm sorry.  I just -- I thought that we were

20 talking about submitting complaints.

21      Q.  The previous question was do you understand

22 that the CMA submitted this letter to the Department.

23      THE COURT:  And he's saying that he doesn't see

24 them as submitted.  He sees it as a letter that was

25 sent but doesn't -- I he's telling you that he doesn't
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 1 see that as a substitute for submitting a complaint.

 2 But you can ask him.

 3      MR. STRUMWASSER:  I understand that.  And I'm

 4 going to get to it.  I'm trying to do it in small

 5 steps.  So I'm just trying to get an answer to the

 6 question whether he understand that, when somebody

 7 sends a letter to the Department saying, "I've got some

 8 alleged violations of law," that is syntactically

 9 equivalent to saying that that is submitting it,

10 independent of whether or not there is a requirement

11 that it be submitted some other way.

12      MR. VELKEI:  Your Honor, he's disagreeing with

13 that.  I think --

14      THE COURT:  I think he is disagreeing with it.

15 But I'll let him do it.

16      THE WITNESS:  I'll agree with her Honor's

17 assessment, yes.

18      MR. STRUMWASSER:  Q.  So you agree with her Honor

19 than that you think I'm disagreeing with you?

20      THE COURT:  No.  He's telling you that he doesn't

21 believe it's the same thing.  Sending a letter of

22 complaint is not the same as submitting a complaint.

23      THE WITNESS:  That's my answer.

24      MR. STRUMWASSER:  Q.  And I believe, Dr. Kessler,

25 that you and the Judge identified -- strike that.
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 1      THE COURT:  I haven't identified anything.

 2      MR. STRUMWASSER:  Q.  I believe, Dr. Kessler, that

 3 you testified a moment ago that you understand that it

 4 is improper for a complainant -- a provider to submit a

 5 complaint in anything other than the formal complaint

 6 process; is that right?

 7      A.  No.

 8      Q.  So let me just get this -- I want to make sure

 9 I understand what your concern is.

10          Dr. Michael Griffin is the first physician

11 mentioned on 5354.  Do you see that?

12      A.  Yes.

13      Q.  If Dr. Michael Griffin had sent a letter to

14 Ms. Rosen on February 16th, 2007 containing only the

15 matters that pertained to him, would you understand

16 that to be the submission of a provider complaint?

17      A.  No.  I think there's a procedure for the

18 submission of provider complaints contained in the CDI

19 procedures manual.  I don't think -- I don't think it's

20 just a matter of sending letters.  I think there's an

21 established procedure.

22      Q.  Do you understand there to be a formal

23 procedure established by law?

24      A.  By -- I --

25      MR. VELKEI:  Argumentative, your Honor, misstates
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 1 his testimony.

 2      THE COURT:  Overruled.

 3      THE WITNESS:  I understand there to be a formal

 4 procedure established by the Department.

 5      MR. STRUMWASSER:  Q.  And do you understand the

 6 Department to be able to regulate the conduct of

 7 private parties through a procedures manual that is not

 8 adopted under the Administrative Procedure Act?

 9      A.  I don't know.

10      Q.  You don't know whether the Department has the

11 authority to regulate the conduct of private parties by

12 a procedures manual not adopted under the

13 Administrative Procedures Act?

14      A.  I don't know.  I don't think so.  But that's

15 not what I'm talking about here.  What I'm talking

16 about is the Department itself.  I'm not talking about

17 the Department regulating the conduct of Dr. Griffin.

18 I'm talking about the Department following its own

19 procedures.

20      Q.  Do you understand the Department to have the

21 authority in a procedures manual not adopted pursuant

22 to the Administrative Procedure Act to limit the kinds

23 of or manner of submission of complaints under the

24 Provider Bill of Rights?

25      MR. VELKEI:  Asked and answered.  And also
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 1 misstates the law.

 2          And Mr. McDonald reminds me that, in fact, the

 3 APA does not require these kinds of manuals be vetted

 4 through the regulatory rulemaking process.  I don't

 5 know where this is going, your Honor.  The witness

 6 answered the question.

 7      MR. STRUMWASSER:  Well, he's wrong on the APA, but

 8 I will -- if you want, we will --

 9      THE COURT:  People have forms; they have

10 underground regulations; they do all kinds of things

11 they're not supposed to do.  I don't know what you want

12 from the witness, but I'll let you repeat the question.

13 I'm not going to have it read back.  If you have a

14 question, go ahead.

15      MR. STRUMWASSER:  Q.  If a provider submits a

16 provider complaint to the Department on a letter

17 addressed to a member of the staff, do you understand

18 that the Department has the legal authority to

19 disregard it?

20      A.  No.

21      Q.  So the fact that this was not submitted

22 through -- that is to say, 5354 was not submitted

23 through some formal process does not mean the

24 Department was at liberty to disregard the allegations

25 of 5354, does it?
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 1      A.  No.  I've never testified that the Department

 2 should disregard information that it receives regarding

 3 alleged violations.

 4      Q.  So do you understand the exchange in 5412

 5 about a formal process to merely be a question as to

 6 whether CMA or these providers would be required to

 7 resubmit this information through some other process in

 8 the Department?

 9      A.  Well, I understand this discussion to be about

10 following some -- any process, some process, not other

11 process.  And that the purpose of the Department

12 establishing a process, which I understand it to have

13 done, is to ensure that the information that it

14 receives is valid and to ensure that the complainants

15 have sought to remedy their complaints with the company

16 first to economize on the Department's use of

17 resources.

18      Q.  What do you know about the formal complaint

19 process as described in 5412?

20      A.  I believe the formal complaint process is

21 explained in Exhibit 5805, but I don't have that with

22 me.

23      Q.  That is to say, the procedure manual?

24      A.  I believe that is what contains the

25 explanation of the complaint process.
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 1      Q.  Do you know whether there is a provider -- a

 2 requirement for the provider to first take a problem to

 3 the company in the statute?

 4      A.  I don't know if it's in the statute.  I could

 5 look.

 6      Q.  Would you agree that to -- that the procedures

 7 manual of the Department cannot limit the complaints

 8 that the Department will receive beyond whatever limits

 9 are in the statute?

10      MR. VELKEI:  Vague.

11      THE COURT:  Well, and it has to also include any

12 legally promulgated rules and regulations.

13      MR. STRUMWASSER:  Absolutely.  I adopt that as

14 part of the question.

15      THE WITNESS:  Could you please read the question

16 back?

17          (Record read)

18      THE WITNESS:  It certainly doesn't limit the

19 complaints the Department will receive.

20      MR. STRUMWASSER:  Q.  Does it authorize the

21 Department to disregard complaints it receives?

22      A.  Does the procedures manual authorize the

23 Department to disregard complaints that it receives

24 that are noncompliant with the manual?

25      Q.  Yeah.
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 1      A.  I would have to go back and look at the manual

 2 to answer that.

 3      Q.  Ho would whatever's in the manual tell you the

 4 answer to that question?

 5      A.  The manual might say one way or the other.  I

 6 don't remember.

 7      Q.  Dr. Kessler, you've reviewed 5354, correct?

 8      A.  Yes.

 9      Q.  And forgive me, I can't remember, did you say

10 you were aware of it when you filed your report?

11      A.  I don't remember.

12      Q.  Do you know whether the 20 complaints in 5354

13 had in fact been taken to the provider -- to the

14 company rather?

15      MR. VELKEI:  Objection, vague.  I assume "taken to

16 the provider," you mean the insurer, meaning following

17 the appeal process laid out for that particular

18 insurer?

19      MR. STRUMWASSER:  Taken to the insurer, raised

20 with the insurer.

21      MR. VELKEI:  Objection, vague.

22      THE COURT:  Overruled.  I think it was taken to

23 the insurer for...

24      THE WITNESS:  I guess I don't know what the word

25 "taken" means.  I understand the procedures manual to
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 1 establish an appeals process.  And whether or not each

 2 one of these complaints followed that process, I could

 3 not possibly say.

 4      MR. STRUMWASSER:  Q.  Could not possibly say?

 5      A.  Not sitting here right now, no.

 6      Q.  Take a look at Page 1 of 5354.  Under "Michael

 7 Griffin, M.D.," the second paragraph, starting with

 8 "Dr. Griffin, a pediatric cardiologist."  On the

 9 seventh line, sixth and seventh lines, it relates that,

10 "Phone calls to the Plan to address this situation were

11 unreturned and on October 14, 2006, Dr. Griffin's

12 office submitted a letter requesting that PC/UHC

13 resolve this issue."

14          Does that indicate to you that this

15 complainant had actually attempted to exhaust the

16 insurer's dispute resolution mechanisms?

17      MR. VELKEI:  Calls for speculation.

18      THE COURT:  Overruled.

19      THE WITNESS:  No.  It does not suggest that

20 Dr. Griffin attempted to exhaust the insurers's dispute

21 resolution mechanism.  This states that -- this states

22 what it states.  I don't -- I don't know what the

23 dispute resolution mechanism is, sitting here.

24      MR. STRUMWASSER:  Q.  So do you understand the

25 dispute resolution mechanism of PacifiCare to require
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 1 more than a submission of the dispute in writing?

 2      A.  I don't know.

 3      Q.  So it's fair to say you don't know whether

 4 Dr. Griffin had complied with whatever requirement you

 5 think exists for previously submitting a dispute to the

 6 insurer?

 7      MR. VELKEI:  Asked and answered.

 8      THE COURT:  Sustained.

 9      MR. STRUMWASSER:  Q.  Take a look at Page 2, "Alan

10 Kaplan, M.D.," second paragraph, sentence starting,

11 "Even after Dr. Kaplan produced documentation verifying

12 that he had faxed and mailed the termination notice to

13 PC at least five times (see attached termination

14 letters dated" -- there's some dates -- "PC/UHC still

15 would not honor his termination until they received

16 notice via certified mail."

17          And then it says that, "In a letter dated July

18 13," so and so, "notified Dr. Kaplan that his contract

19 would not be effective until September 18."

20          Do you have any reason to doubt that

21 Dr. Kaplan had exhausted the insurer's dispute

22 mechanism?

23      MR. VELKEI:  Calls for speculation, asked and

24 answered.

25      THE COURT:  Overruled.
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 1      THE WITNESS:  I don't know.

 2      MR. STRUMWASSER:  Q.  Next one, "Dr. Walter

 3 Newman," starting on the top of Page 8204, second line,

 4 "Attached are copies of e-mail exchanges between

 5 Dr. Newman and Ms. Williams at PC/UHC."  Do you see

 6 that?

 7      A.  Yes.

 8      Q.  Any reason to doubt that Dr. Newman had

 9 exhausted any obligation he might have had to take the

10 dispute to the insurer?

11      MR. VELKEI:  Calls for speculation.

12      THE COURT:  Overruled.

13      THE WITNESS:  I don't know.  I just don't know,

14 sitting here right now not having reviewed these

15 materials in detail, whether the physicians -- the

16 providers complied with the Department's dispute

17 resolution mechanism.

18          That's the point of having them follow the

19 Department's internal process, which this is -- which

20 this circumvented.

21      MR. STRUMWASSER:  Q.  All right.  Dr. Kessler, if

22 in fact every one of these 20 providers had, it was

23 asserted in this letter, taken its -- his or her

24 dispute to PacifiCare for resolution and been

25 dissatisfied and if in fact the documentation attached
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 1 to this so indicated, what would have been the consumer

 2 benefit from requiring these allegations to be

 3 resubmitted through the formal process?

 4      MR. VELKEI:  Vague as to what is meant by "took

 5 dispute for resolution."

 6      THE COURT:  I'll allow it.  I'm concerned more

 7 about the term "consumer."

 8      MR. STRUMWASSER:  I'm sorry.  You're absolutely

 9 right.  Provider.

10      THE COURT:  All right.

11      MR. STRUMWASSER:  I'm sorry, yet again.

12      THE COURT:  All right.

13      MR. STRUMWASSER:  If it's -- if I had said

14 "consumer" as to the submission, I erred.  But if I had

15 said "consumer benefit," then I absolutely stand by

16 that because that's the yardstick that this witness is

17 talking about.

18      MR. VELKEI:  Can we read the question back at

19 least?

20      MR. STRUMWASSER:  Let me do it again.

21      Q.  If in fact, Dr. Kessler, every one of these 20

22 providers asserted in this letter that he or she had

23 taken his or her dispute to PacifiCare for resolution

24 and been dissatisfied and if the facts in the

25 documentation attached to this exhibit so indicated,
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 1 what would have been the consumer benefit from

 2 requiring these 20 providers to resubmit the complaints

 3 through the formal complaint process?

 4      A.  The fact -- to begin with, I don't know what

 5 "taken" means.

 6          But my opinion is -- my concern is that the

 7 Department established a process that it felt weighed

 8 consumers' and providers' interests by requiring

 9 providers to first take their concerns to the insurer

10 in a systematic way and then to take them to the

11 Department if their concerns were not heard, were not

12 met.

13          And I would assume that the Department, in

14 establishing that process, did it to keep costs down as

15 much as possible and maximize consumer benefit.

16          And the problem is that that process, the

17 Department's own process, was disregarded.  That's my

18 concern.

19      Q.  Dr. Kessler, isn't it the case that requiring

20 these providers to resubmit could only increase costs?

21      A.  I don't know.

22      THE COURT:  Can we take our break?

23          (Recess taken)

24      THE COURT:  Okay.  Go back on the record.

25      MR. STRUMWASSER:  Q.  Dr. Kessler, would you agree
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 1 that superior access to the regulator is one of the

 2 indicia of regulatory capture?

 3      A.  Yes.

 4      Q.  Now, you are not claiming here that PacifiCare

 5 did not have access to the Department of Insurance, are

 6 you?

 7      A.  No.

 8      Q.  Do you know who had more contacts with the

 9 Department managers -- Department management in 2007,

10 CMA or United and PacifiCare?

11      MR. VELKEI:  Objection, vague.

12      THE COURT:  If he understands.

13      THE WITNESS:  I don't understand what you mean by

14 "contacts."

15      MR. STRUMWASSER:  Q.  Do you know who had more

16 meetings with the Department management in 2007, CMA or

17 United and PacifiCare?

18      MR. VELKEI:  Calls for speculation.

19      THE COURT:  Overruled.  If he knows.  If he

20 doesn't, that's fine.

21      THE WITNESS:  By "meetings," do you mean meetings

22 in person?

23      MR. STRUMWASSER:  Q.  Yes, for the moment, yes.

24      A.  Or by telephone or --

25      Q.  No, meetings, physical --
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 1      A.  Only in-person meetings?  I don't know.

 2      Q.  Do you know who had more telephonic

 3 communication with the Department, CMA on the one side

 4 or United and PacifiCare on the other?

 5      MR. VELKEI:  Vague as to time.  Can we just have

 6 some --

 7      MR. STRUMWASSER:  2007.

 8      MR. VELKEI:  Thank you.

 9      THE WITNESS:  During the year of 2007, do I know

10 who had more telephone calls with employees of the

11 Department?

12      MR. STRUMWASSER:  Q.  Actually, I think I said

13 Department management.  If I didn't, I meant to.  By

14 "management," let's just say I mean Deputy Commissioner

15 and above.

16      A.  Do I know who had more telephone calls with

17 the Deputy Commissioner and above?

18      Q.  Yes.

19      A.  No.

20      Q.  Do you know who had more written communication

21 in 2007 with Department management, CMA on the one side

22 or United and PacifiCare on the other?

23      A.  I do not know whether the CMA or United and

24 PacifiCare had more written correspondence with the

25 Deputy Commissioner or above.
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 1          But which party had a greater volume of

 2 correspondence of any of these forms is not, by itself,

 3 dispositive about capture.  One would expect

 4 PacifiCare, even in the absence of capture, to have

 5 more communications with the Department than a

 6 physician interest group because the Department has

 7 statutory responsibility and authority over

 8 PacifiCare's business.

 9      Q.  Do you know who had more communication with

10 Department management in 2007 regarding the allegations

11 in this case, CMA on the one side or United and

12 PacifiCare on the other?

13      A.  I don't know the -- whether the CMA or United

14 and PacifiCare had more communications of various modes

15 with the Deputy Commissioner and above.  But my answer

16 to the last question applies here also, that, even in

17 the absence of capture, I would expect the Department

18 to have more communications with United and PacifiCare.

19      Q.  And just to round this out, do you know in

20 2007 who had more communications -- written, oral or in

21 person -- with the Department of Insurance regarding

22 the allegations in this case -- and by "Department of

23 Insurance," I now mean below the management level, the

24 balance of the staff -- CMA on the one side or United

25 and PacifiCare on the other?
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 1      A.  I don't know.  But my answers to the previous

 2 questions -- my qualifications apply here too.

 3      Q.  Do you claim that PacifiCare was not given the

 4 opportunity to present its position to the Department

 5 before this case was filed regarding the allegations in

 6 this case?

 7      A.  No.

 8      Q.  You cite an article by Professor Kagan in

 9 which she discusses interactions between regulators and

10 interest groups that are informal and nontransparent

11 and raise concerns about inequalities of interest group

12 access, right?  That's Page 15 of your report?

13      A.  Yes.

14      Q.  Would you be concerned by evidence that the

15 insurance industry was interacting informally and in a

16 nontransparent way with CDI staff?

17      MR. VELKEI:  I'm going to say irrelevant to the

18 extent it goes beyond PacifiCare.  Insurance industry

19 generally?

20      THE COURT:  I'll allow it.

21      THE WITNESS:  To the extent that I saw capture of

22 the CDI by insurers, that would concern me too.

23      MR. STRUMWASSER:  Q.  So the fact that insurers

24 would -- may be interacting informally and in a

25 nontransparent way with CDI staff by itself would not
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 1 concern you, only if you saw other evidence of capture?

 2      A.  Well, my concern -- I would be progressively

 3 more concerned the more evidence of capture that I saw.

 4      Q.  So even if you had nothing going for you

 5 except -- no evidence other than that insurance

 6 industry was communicating with the Department

 7 informally and in nontransparent ways, that would give

 8 you some concern about regulatory capture, just not as

 9 much as if you had other evidence?

10      A.  Yes.

11      Q.  Do you agree, Dr. Kessler, that the literature

12 on agency capture focuses primarily on the concern that

13 regulators will be excessively influenced by the

14 entities they're supposed to be regulating?

15      A.  That's the canonical example of capture.  But

16 the theory of capture is by no means limited to that.

17      Q.  You understand that the Department of

18 Insurance does not regulate physicians, right?

19      A.  Yes.

20      Q.  Nor does it regulate the CMA as an entity,

21 right?

22      A.  I don't think the Department of Insurance

23 regulates the CMA.

24      Q.  Let's go back to Professor Kagan's article at

25 1147.
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 1          And I apologize, your Honor.  We should not

 2 have duplicated the download stuff on the first page.

 3      THE COURT:  I don't have a problem with this.

 4      MR. STRUMWASSER:  Q.  And turn if you would please

 5 to Page 2265.  And we're not talking Bates here.  We're

 6 talking about actual article, 2265.

 7      A.  Yes.

 8      Q.  At the very top of the page, Professor Kagan

 9 discusses what she calls the basic insight of the

10 regulatory capture thesis that well-organized groups

11 had the potential to exercise disproportionate

12 influence over agency policymaking by virtue of the

13 resources they commanded, the information they

14 possessed, and the long-term relations they maintained

15 with agency officials.  Do you see that?

16      A.  Yes.

17      Q.  Do you agree with Professor Kagan that that is

18 a basic insight of the regulatory capture theory?

19      A.  I agree with Justice Kagan, yes.

20      Q.  Dr. Kessler, do you have any opinion as to who

21 had more resources in 2007, UnitedHealthcare or CMA and

22 its members?

23      MR. VELKEI:  Objection, irrelevant.  Your Honor,

24 we attempted to offer up evidence on CMA with regard to

25 the resources and the contributions and the dollars
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 1 that were being levied by the special interest group,

 2 and the Department objected.  We object on those same

 3 grounds.

 4      THE COURT:  Okay.  Can I have the question back?

 5          (Record read)

 6      THE COURT:  He can ask if he has any information

 7 about it.  If he doesn't, he doesn't.

 8      MR. VELKEI:  Well, resources to do what, your

 9 Honor?  I mean --

10      MR. STRUMWASSER:  That's not my question.

11      THE COURT:  Just resources.  I'll allow it.

12      THE WITNESS:  I would guess if you added up the

13 aggregate resources of the CMA and all its members,

14 that would probably exceed those of United.

15      MR. STRUMWASSER:  Q.  Really?  Are you aware that

16 United is in the top 25 of the Fortune 500?

17      MR. VELKEI:  Objection, irrelevant.  Here we go

18 about this.  First of all, this is PacifiCare that's at

19 issue and is the license holder.  Now we're getting

20 into so called wealth and value of United.

21      THE COURT:  I'm going to sustain the objection.

22 You are starting to argue with the witness.  Let's just

23 move on.

24      MR. STRUMWASSER:  You understand, your Honor, that

25 I'm going to the language of this article?
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 1      THE COURT:  I understand.  But he says he doesn't

 2 know, and now you're trying to get him to say something

 3 else than he doesn't know.

 4      MR. STRUMWASSER:  Okay.

 5      Q.  Dr. Kessler, do you know who had more

 6 information about the allegations in this case, CMA or

 7 United and PacifiCare?

 8      MR. VELKEI:  Calls for speculation.  Now he's

 9 supposed to be in the head of the CMA.  Documents have

10 been destroyed; documents have not been turned over to

11 us.  And the witness is now supposed to opine about who

12 had better information about the allegations?

13      THE COURT:  Overruled.

14      MR. STRUMWASSER:  I didn't hear an objection.

15 Okay.  Whatever it was, it's gone.

16      MR. VELKEI:  I said calls for speculation, was the

17 objection, to be clear.

18      THE COURT:  Right.  Overruled.

19          If he knows.

20      THE WITNESS:  I don't know.

21      MR. STRUMWASSER:  Q.  Do you know who had -- who

22 has more long-term relations with the Department of

23 Insurance officials, CMA on the one side or United and

24 PacifiCare on the other?

25      MR. VELKEI:  Calls for speculation.
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 1      THE COURT:  If you know.

 2      THE WITNESS:  I don't know, but there certainly

 3 were a lot of e-mail correspondences between CMA

 4 officials and members of the Department.

 5      MR. STRUMWASSER:  Q.  What do you mean by "a lot"?

 6      A.  I don't know.

 7      Q.  You don't know what you meant by "a lot"?

 8      A.  A binderful of e-mail correspondences.

 9      Q.  Would you agree that you reviewed more than a

10 binderful of communications between PacifiCare and

11 United on the one hand and the Department on the other

12 in this record?

13      A.  Yes, but that's not really directly relevant.

14 You would expect the Department to have very extensive

15 communications with a large business that it's

16 regulating, whereas I would not have expected the

17 volume of communications between the Department and an

18 unregulated -- and an entity that it does not regulate

19 like the CMA.

20      Q.  You would expect, would you not, that

21 communications between CDI and PacifiCare or United

22 that are in this record would specifically be pertinent

23 to this case, right?

24      MR. VELKEI:  Argumentative.

25      THE COURT:  I'll allow it.
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 1      THE WITNESS:  Could you please read the question?

 2      THE COURT:  Certainly.

 3          (Record read)

 4      THE WITNESS:  Yes.

 5      MR. STRUMWASSER:  Q.  On Page 2265, Professor

 6 Kagan cites an article by Richard Stewart, right, in

 7 Footnote 67?

 8      A.  Yes.

 9      Q.  Are you familiar with that article?

10      A.  No.

11      Q.  You never read it?

12      A.  No.

13      MR. STRUMWASSER:  Your Honor, I'd just like to

14 have it marked.  I'm not going to ask him any questions

15 about it, but I'd like to have the Stewart article

16 marked.

17      THE COURT:  That will be marked as 1148.

18          (Department's Exhibit 1148 marked for

19          identification)

20      MR. STRUMWASSER:  Q.  On Page 15 in the footnotes,

21 you cite an article by Robert Klein, correct?

22      A.  Page 15 of my report?

23      Q.  Mm-hmm.

24      A.  Yes.

25      Q.  And you cite it for the proposition that some
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 1 groups may be relatively small but have relatively

 2 substantial and concentrated economic interests, right?

 3      A.  Yes.

 4      Q.  Are you familiar with that article?

 5      A.  Yes.

 6      Q.  You read it?

 7      A.  Yes.

 8      MR. STRUMWASSER:  Our next in order, your Honor.

 9      THE COURT:  It is 1149.

10          (Department's Exhibit 1149 marked for

11           identification)

12      THE COURT:  "The Future of Insurance Regulation in

13 the United States," I don't see a date on it, but it

14 has to predate 2008.

15      THE WITNESS:  I think it's a 2009 book.

16      THE COURT:  All right.  That makes sense.

17      MR. STRUMWASSER:  Q.  So on Page 31 of the

18 article, at the top we have the passage you quoted

19 that, "Some groups may be relatively small but have

20 relatively substantial and concentrated economic

21 interests."  Do you see that?

22      A.  Yes.

23      Q.  Did Klein refer anywhere in this article to

24 the possibility of providers capturing an insurance

25 department?
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 1      A.  No.  This article isn't about providers

 2 capturing an insurance department specifically, but the

 3 paragraph that I quoted from talks about -- talks about

 4 groups vying for policies that favor their economic

 5 interests, that are small and have concentrated

 6 interests where issues are opaque and not salient to

 7 the majority of consumers.

 8          And even though the words "healthcare

 9 providers" are not in Professor Klein's article, those

10 are exactly the circumstances operating in the present

11 case.

12      Q.  Dr. Kessler, in an article entitled "Insurance

13 Industry and Its Regulation and Overview," Klein found

14 it unnecessary to refer to healthcare providers even

15 once in this article, correct?

16      MR. VELKEI:  Argumentative, asked and answered.

17      THE COURT:  Can you read the question?

18          (Record read)

19      THE COURT:  Overruled.  I think he said it's not

20 in here.

21      MR. STRUMWASSER:  The first question was about

22 regulatory capture by healthcare providers.  This is

23 broader.

24      THE COURT:  All right.  It doesn't mention any

25 specific provider.
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 1      THE WITNESS:  This article -- I'm sorry.

 2      THE COURT:  Go ahead.

 3      THE WITNESS:  I'm sorry.

 4          This article is about all different kinds of

 5 insurance, and so -- life insurance, auto insurance,

 6 homeowners insurance.  It's a generic article about

 7 insurance.  So, yes, it does not mention healthcare

 8 providers specifically.

 9      MR. STRUMWASSER:  Q.  Have you read any other

10 articles anywhere that discuss regulatory capture in

11 the insurance industry specifically?

12      A.  I'm just trying to think back over -- not that

13 I can -- I can't come up with any cites just sitting

14 here.

15      Q.  Dr. Kessler, have you heard the phrase

16 "revolving door" as a contributor to regulatory

17 capture?

18      A.  I don't know what you mean by "revolving "door

19 exactly.

20      Q.  So you're not familiar with that term,

21 "revolving door," as it pertains to regulatory capture?

22      A.  I'm not sure what you mean.  I'm not sure I

23 understand.

24      Q.  I'm just trying to figure out what you

25 understand.  Have you encountered the phrase "revolving
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 1 door" in the context of government regulation?

 2      A.  I do think I've heard the term "revolving

 3 door" used to describe the situation where someone who

 4 has been employed by an interest group then

 5 subsequently goes to work for a government agency or

 6 the other way around.

 7      Q.  Right.  Would you agree that, to the extent

 8 there is a revolving door phenomenon in insurance

 9 regulation, that that would be a potential contributor

10 to regulatory capture?

11      MR. VELKEI:  Assumes facts not in evidence.

12      THE COURT:  Well, I'll allow it as a general

13 proposition.

14      MR. VELKEI:  Thank you, your Honor.

15      THE WITNESS:  That would be one factor to consider

16 among many.

17      MR. STRUMWASSER:  Q.  Do you know what percentage

18 of state insurance commissioners come to that job from

19 the insurance industry?

20      THE COURT:  You mean the elected officials state

21 insurance commissioner?

22      MR. STRUMWASSER:  There's only a handful.  All

23 of -- I mean everybody, but in almost all states

24 they're appointed.

25      THE COURT:  Okay.  So across the United States,
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 1 all insurance commissioners, not just the one in

 2 California who is elected?

 3      MR. STRUMWASSER:  Correct.

 4      MR. VELKEI:  Objection, relevance, your Honor.

 5      THE COURT:  I'm not sure, but I'll allow it.

 6          But you need to read back the question,

 7 please.

 8          (Record read)

 9      THE WITNESS:  Across the United States, no.

10      MR. STRUMWASSER:  Q.  And may I assume you also

11 don't know what percentage of insurance commissioners

12 leave that position to go into the industry?

13      MR. VELKEI:  Same objection.  This is focused in

14 California, this action and Dr. Kessler's opinions.  I

15 don't see what the relevance is of issues outside of

16 California.

17      THE COURT:  It's preliminary.  I'll allow it.

18 Overruled.

19      THE WITNESS:  No, I don't know what percentage of

20 insurance commissioners subsequently go to work for the

21 insurance industry.

22      MR. STRUMWASSER:  Our next in order, your Honor.

23      THE COURT:  1150.

24          (Department's Exhibit 1150 marked for

25           identification)
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 1      THE COURT:  This is a Minnesota Law Review article

 2 dated June 2010.

 3      MR. STRUMWASSER:  Q.  Turn if you would, please,

 4 to Page 17.

 5      MR. VELKEI:  I would just ask if Dr. Kessler could

 6 have a few minutes to look through document.

 7      THE COURT:  And I think ask him if he's ever seen

 8 it before.

 9      MR. STRUMWASSER:  Yes, I'm sorry.

10      Q.  Dr. Kessler, have you seen this article

11 before?

12      A.  No.

13      Q.  I have just a limited number of questions for

14 you about it, so my questions are going to be on

15 Page 17.  And you should feel free to look at whatever

16 you need to.

17      A.  Please feel free to ask your questions, but of

18 course, without reading and digesting this very long

19 law review article, I'm not sure how helpful I can be.

20      THE COURT:  It's actually not as long as looks.

21 They have end notes.

22      MR. STRUMWASSER:  Q.  Dr. Kessler, let me direct

23 your attention to -- I think it's actually probably the

24 third to the last paragraph.  Starts in the roughly

25 middle of the page, "Because the vast majority of
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 1 market conduct regulations are complex..."  Do you see

 2 that?

 3      A.  Yes.

 4      Q.  And towards the end of that paragraph we have

 5 the following sentence, "Even more importantly, there

 6 is also a significant amount of cross-fertilization

 7 between the industry and top regulators with 17 percent

 8 of state insurance commissioners employed in the

 9 insurance industry before becoming commissioners and 50

10 percent of commissioners going directly to insurance

11 industry positions after their tenure as

12 commissioners."

13          Do you see that?

14      A.  Yes.  I see that.

15      Q.  Dr. Kessler, do you have any information about

16 a single instance in which an insurance commissioner

17 either came from or went to a position in the health

18 provider industry?

19      MR. VELKEI:  Objection, your Honor, relevance.

20 There's been no linkage to the issues affecting

21 California.  Mr. Strumwasser has admitted that the

22 majority of insurance commissioners are appointed.  We

23 have an elected official here in California.

24          I mean, is the argument that PacifiCare

25 somehow captured the regulatory body here?  I think we
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 1 can all safely assume that that's not the case.  I

 2 don't see the relevance of this inquiry, particularly

 3 because it doesn't affect this particular commissioner,

 4 who was elected, not appointed.

 5      THE COURT:  What's the relevancy?

 6      MR. STRUMWASSER:  I'm happy -- if I just heard

 7 that regulatory capture is irrelevant this case, I'm

 8 behind that.

 9      THE COURT:  No, I don't think that's what he said.

10      MR. STRUMWASSER:  I don't either.

11      MR. VELKEI:  That's not what I said.

12      MR. STRUMWASSER:  I don't remember seeing a word

13 in the Kagan article about California.  I don't

14 remember seeing a word in any of the literature that

15 this witness has cited.

16      THE COURT:  I didn't ask you that,

17 Mr. Strumwasser.  I asked you what the relevance was.

18      MR. STRUMWASSER:  He's talking about the general

19 principles of regulatory capture.  That's all he's

20 talking about in these academic articles.  And I am

21 identifying factors in other articles of the same

22 provenance that identify factors that militate against

23 his theory of regulatory capture because in the

24 insurance industry the problems of regulatory capture

25 are all about capture by insurance companies not
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 1 providers.

 2      MR. VELKEI:  Maybe outside of California, your

 3 Honor.  But what's the linkage to the case here?  Is he

 4 really seriously contending that PacifiCare captured

 5 the Department in this case?

 6      THE COURT:  No.  I'm going to allow it.  He's

 7 attempting to put the issue of capture into some

 8 different context.  I'll allow it.

 9          So, can you read the question back?

10          (Record read)

11      THE COURT:  Now, we're talking about all

12 commissioners?

13      MR. STRUMWASSER:  All commissioners.

14      THE WITNESS:  All commissioners of insurance?

15      MR. STRUMWASSER:  Q.  Mm-hmm.

16      A.  In all different states?

17      Q.  Yeah, anywhere in the United States.  Do you

18 know of an insurance commissioner who either came from

19 the provider industry or went into the provider

20 industry from being commissioner?

21      A.  Just sitting here, I don't -- I don't know.

22      Q.  Specifically with respect to California,

23 Dr. Kessler, do you know of a single instance in which

24 a management employee of the Department of Insurance

25 ever left the Department of Insurance to go into the
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 1 healthcare provider industry?

 2      A.  No, although I have this memory of Ms. Rosen

 3 having worked for healthcare providers prior to her

 4 position at the Department.  But I'm not sure if that's

 5 right or not.

 6      Q.  Are you talking about First Health?

 7      A.  It's a vague memory from wading through tons

 8 of transcripts.  I think that might be right.

 9      Q.  First Health is an insurer, isn't it?

10      A.  No, no.  First Health is not an insurer.  I

11 don't thing so.

12      Q.  It's an HMO?

13      A.  You know, I would have to refresh my

14 recollection.  I just couldn't tell you.

15      MR. VELKEI:  Your Honor, may I inquire whether

16 Ms. Rosen is still counsel of record in this case?

17 She's not been present for some time.  We understand in

18 other contexts she has been removed from files related

19 to this particular action.

20      MR. STRUMWASSER:  What possible relevance does

21 that have to this examination?

22      THE COURT:  I don't know.  Why don't we take it up

23 after we finish.

24      MR. VELKEI:  Thank you, your Honor.

25      MR. STRUMWASSER:  Q.  Dr. Kessler, as a general
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 1 proposition in the insurance market, in the literature

 2 of regulatory capture, have you ever seen it said that

 3 the insurance industry is prone to capture by the

 4 insurance industry and therefore that the risk of

 5 regulatory capture is under-regulation?

 6      THE COURT:  Did you understand the question?

 7      THE WITNESS:  No.

 8      THE COURT:  Me either.

 9      THE WITNESS:  The sentence doesn't make sense.

10      MR. STRUMWASSER:  Q.  Have you ever heard it said

11 in the literature that there's risk in insurance

12 regulation of regulatory capture resulting in

13 under-regulation of insurance companies?

14      A.  It appears that that's from the article that

15 you just handed me.

16      Q.  Aside from that, have you ever seen it?

17      A.  No.

18      Q.  Can you cite any articles that assert that

19 regulatory capture anywhere in the United States has

20 occurred resulting in over-regulation of the insurance

21 industry?

22      MR. VELKEI:  Vague as to "regulatory capture."

23 Are you referring to capture by providers or by

24 insurance companies?

25      MR. STRUMWASSER:  Anybody.
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 1      THE WITNESS:  Yes, the Klein article you handed me

 2 that I cited.

 3      THE COURT:  Grace and Klein?

 4      THE WITNESS:  Yes, the Grace and Klein article

 5          Yes, that's exactly the concern that he's

 6 highlighting.

 7      MR. STRUMWASSER:  Q.  Where?

 8      A.  In the section that I cited from.

 9      Q.  Where I would find the word "over-regulation"

10 or a synonym?

11      A.  In the -- in this text here, he talks about,

12 "Social preferences and interest group lobbying can

13 influence regulatory and government policies.  One

14 example is the attempt to constrain price differences

15 among different groups of insurance.  Such policy can

16 appeal to consumers, however price constraints in

17 insurance markets can lead to problems of adverse

18 selection as well as moral hazard."

19          He's talking about over regulation and the

20 damage that it has in insurance markets.

21      Q.  In price regulation, right?

22      A.  Price regulation and constraints on risk-based

23 pricing structures, yes.

24      MR. STRUMWASSER:  One more exhibit.

25      THE COURT:  1151, a page from the 2011 press
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 1 release, April 13th, 2011 press release by the

 2 Insurance Commissioner.

 3          (Department's Exhibit 1151 marked for

 4           identification)

 5      MR. STRUMWASSER:  Q.  You've seen this before,

 6 haven't you?

 7      A.  Yes.

 8      Q.  This is the document that you're citing in

 9 Footnote 37 on Page 18 of your report, correct?

10      A.  I think so.  Yes.

11      Q.  Now, Sutter Health is a hospital chain, right?

12      A.  Sutter Health owns hospitals and other

13 healthcare facilities.

14      Q.  One of the largest providers in the state?

15      A.  Offhand, I don't know.

16      Q.  And the Commissioner is, according to this

17 article that you've cited or this release that you've

18 cited, intervening in a lawsuit accusing Sutter of

19 fraudulent billing of private insurers, correct?

20      A.  Yes.

21      THE COURT:  You know what?  I think part of this

22 article is cut off on the right-hand side.

23      THE WITNESS:  It is.

24      THE COURT:  Because the sentences don't make

25 sense.
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 1      MR. VELKEI:  Does it make sense, your Honor, to

 2 pick this up after lunch?

 3      THE COURT:   I don't know because --

 4      MR. STRUMWASSER:  We'll get a substitute for this

 5 document.

 6      THE COURT:  Okay.

 7      MR. STRUMWASSER:  Q.  So you know from having seen

 8 the untruncated version of this article that, in this

 9 instance, the Insurance Commissioner has taken the side

10 of health insurers against health -- a large health

11 provider, right?

12      A.  No, that's not how I characterize it.  I

13 characterize it as him taking the side of consumers.

14      Q.  By intervening in a case to obtain relief for

15 insurers, correct?

16      A.  Actually, what he says here is, "Sutter's

17 alleged fraud comes at the expense of the private

18 health insurance industry which initially pays for the

19 services, but ultimately this unjust burden falls on

20 the shoulders of California consumers."

21          And that's whose interests he's serving here

22 as he himself says.

23      Q.  He's intervening in a qui tam action, right?

24      A.  Yes.

25      Q.  Do you know what a qui tam action is?
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 1      THE COURT:  It says right there.

 2      THE WITNESS:  I'm not an expert in qui tam, but I

 3 understand it to mean whistleblower lawsuits.

 4      MR. STRUMWASSER:  Q.  Do you understand the

 5 recovery to go to the victim of the fraud?

 6      A.  Oh, gosh, I don't know.

 7      Q.  Would it -- if it is the case that in fact the

 8 proceeds of a qui tam recovery go to the party that has

 9 been overcharged, would you agree, then, that the

10 Commissioner is taking the side of the insurer against

11 a large provider in this instance?

12      A.  All I know is that the Commissioner himself

13 says in his press release that the burden of this

14 alleged fraud is on consumers, and so that's -- appears

15 to me to be whose side he's taking.

16          I don't know about the mechanics of

17 distributing proceeds of qui tam lawsuits.

18      Q.  That's why I asked you to assume it.

19      A.  I'm sorry.

20      Q.  Assuming that the proceeds of any recovery for

21 the qui tam action would go at least in part to

22 reimbursing the health insurer, would you agree that,

23 in taking this action, the Commissioner has sided with

24 the health insurer against a large provider?

25      A.  Not necessarily, because the main import of
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 1 this sort of thing is to deter future provider fraud,

 2 which would come at consumers' expense.

 3      Q.  So, no, this does not represent taking the

 4 side of the insurer?

 5      A.  He's taking the side, on net, of consumers.  I

 6 mean, I -- I don't know about your hypothetical --

 7 maybe could I try again?  I can --

 8      Q.  I'll do it again.

 9      A.  Go ahead.

10      Q.  Assume that the proceeds of the qui tam

11 recovery would go in part to reimbursing the defrauded

12 health insurer.  You understand there's an allegation

13 that there was fraud in the submission of claims to a

14 health insurer, correct?

15      A.  Okay.

16      Q.  Now, assuming that to be the case, would you

17 agree that this action represents the Commissioner

18 taking the side of a health insurer against a large

19 health provider?

20      MR. VELKEI:  Objection, vague.  Your Honor, it's

21 now a different question.  Before, it was assume that

22 it went all to the health insurer.  Now it's to go in

23 part.

24      THE COURT:  Actually, he said before in part.

25      MR. VELKEI:  No, I looked.  At least the
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 1 transcript --

 2      THE COURT:  Well, at least the second time he said

 3 it he said "in part."

 4          But seems to me the problem is that you

 5 can't -- the stated motive of Insurance Commissioner

 6 is -- and he says it more than one way, several times,

 7 is for the consumer.

 8          And the fact that he took some position in the

 9 lawsuit as an intervenor, without a lot more

10 information, I don't know that the witness can possibly

11 answer that question.

12      MR. STRUMWASSER:  This witness has said, without

13 more information, that higher provider prices hurt

14 consumers.

15      MR. VELKEI:  Right.

16      MR. STRUMWASSER:  And --

17          Thank you, Mr. Velkei.

18      MR. VELKEI:  Commissioner Jones agrees with that.

19      MR. STRUMWASSER:  But -- and there's nothing more

20 than that.  It's that the assumption that revenue to

21 the insurer -- or costs to insurer are passed through

22 to consumer and therefore that that represented --

23 therefore that anything that increases the cost to the

24 consumer is anti -- to the provider -- to the insurer

25 is --
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 1      THE COURT:  You've totally confused me.

 2      MR. STRUMWASSER:  Okay.  His premise is that

 3 higher provider costs equals higher consumer costs.

 4      MR. VELKEI:  And that's Jones's premise.  And

 5 that's his point, that Jones is making the same premise

 6 that --

 7      THE COURT:  Can you let him finish, please,

 8 Mr. Velkei.

 9      MR. VELKEI:  Excuse me.

10      MR. STRUMWASSER:  I'm taking the opposite view.

11          His argument is that the Department has been

12 indifferent to the costs charged to the provider --

13 charged by the providers to the company, which drives

14 up insurance costs.  This is an example of where the

15 Commissioner is attempting to increase the payments

16 back to or reduce -- effectively reduce the costs to

17 the insurer from the providers.  This is exactly the

18 mirror image of higher provider rates.  This is

19 essentially lower provider recoveries.  And in exactly

20 the same way it is an assertion of a pass-through to

21 consumers.

22      MR. VELKEI:  But, your Honor, it seems to me that

23 that's argument to be made.

24          The witness has testified, based upon the

25 words of Commissioner Jones, that who the Commissioner
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 1 is siding with -- he's answered a couple of times.

 2 Maybe we should just take lunch break and come back to

 3 this.  But I don't see how Mr. Strumwasser is going to

 4 get Dr. Kessler to agree with him based on the

 5 questions that he's posing.

 6      MR. STRUMWASSER:  Your Honor, the proposition that

 7 Dr. Kessler has testified to is that the Department is

 8 taking the position of providers against health

 9 insurers and thereby hurting consumers.

10          This is a case where the Department is taking

11 a position in favor of insurers, for the benefit of

12 consumers, and therefore we cite it as a point in

13 contradiction to his regulatory capture argument.

14      MR. VELKEI:  To be clear, your Honor, Dr. Kessler

15 is offering testimony that in this case, the

16 Department --

17      THE COURT:  Right.  I agree.  I'm going to sustain

18 the objection.  I don't think this does anything in

19 opposition to this particular case.  And it's a

20 different insurance commissioner we're talking about.

21      MR. STRUMWASSER:  It's the same Department of

22 Insurance.

23      THE COURT:  It is.

24      MR. STRUMWASSER:  All right.

25      THE COURT:  Take the lunch break?



21975

 1      MR. STRUMWASSER:  Yes.

 2      THE COURT:  All right.

 3          Thank you very much.

 4          Did you want to take up -- we can go off the

 5 record.

 6      MR. VELKEI:  If we could keep it on the record.

 7      THE COURT:  Okay.  We can stay on the record.  I'm

 8 sorry.

 9          Mr. Velkei, you posed a question while we were

10 in the examination of Dr. Kessler that wasn't really

11 related to that.  So did you want to pose the question

12 again?

13      MR. VELKEI:  Yes, your Honor.  We have --

14 Ms. Rosen has been notably absent from the courthouse

15 now for several weeks.  The last disclosure was

16 improprieties associated with her improper ex parte

17 communications with the company.  We were told at that

18 time that Ms. Rosen was on vacation.

19          Ms. Rosen is back from vacation and still has

20 not appeared in the courtroom.  The company has

21 received communications that Ms. Rosen is being removed

22 from certain interactions with the company on issues --

23 and I need to get clarity from the client, but on

24 issues related to this case and beyond it.

25          And what we're trying to get on the record is
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 1 where is Ms. Rosen?  And if she's not counsel of record

 2 in this case, we'd like that made clear in the record.

 3 And if she is counsel, why is she not appearing?

 4      THE COURT:  You know what, Mr. Velkei?  The one

 5 question is legitimate; the other's not.

 6          You guys don't always come.

 7      MR. VELKEI:  Understood, your Honor.  Understood.

 8      THE COURT:  I mean, sometimes it's Mr. Woo.

 9      MR. VELKEI:  I overspoke.  So really the question

10 is does Ms. Rosen continue to be counsel of record?

11      MR. STRUMWASSER:  Ms. Rosen remains counsel of

12 record in the case.

13      THE COURT:  Thank you very much.  Come back at

14 1:30.

15          (Whereupon, the luncheon recess was

16           taken at 12:07 o'clock p.m.)

17

18

19

20

21

22

23

24

25
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 1                     AFTERNOON SESSION

 2                         ---o0o---

 3          (Whereupon, all parties having been

 4           duly noted for the record, with

 5           the exception of Mr. Kent, the

 6           proceedings resumed at 1:33 p.m.)

 7      THE COURT:  Go back on the record.

 8      MR. STRUMWASSER:  Your Honor, I have untruncated

 9 copies of that exhibit.

10      THE COURT:  Go ahead.

11      CROSS-EXAMINATION BY MR. STRUMWASSER (resumed)

12      MR. STRUMWASSER:  Q.  Good afternoon, Dr. Kessler.

13 Would you -- strike that.

14          Do you know of any cases anywhere in American

15 jurisprudence in which an agency decision to impose a

16 penalty was invalidated because that agency was found

17 by the court to have been captured?

18      A.  No.

19      Q.  Do you know of any case in American

20 jurisprudence in which a penalty imposed by an agency

21 was reduced because that agency was found by the court

22 to have been captured?

23      MR. VELKEI:  I'm just going to object on the

24 grounds it calls for a legal conclusion, irrelevant.

25 Dr. Kessler is not offering testimony that any penalty
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 1 should be reduced.  We're not at that posture of the

 2 case.

 3      THE COURT:  He can explore those things.  If he

 4 doesn't know, it's fine.

 5      THE WITNESS:  I'm not.  But I've never suggested

 6 that it should be, in my opinion.

 7      MR. STRUMWASSER:  Q.  And you don't know of any

 8 case in which an otherwise properly promulgated or

 9 adopted regulation was invalidated because the agency

10 was found by the Court to have been captured?

11      A.  No, I'm not aware of that.  But I'm not

12 suggesting that that be done in this case either.

13      Q.  What you're suggesting in this case is that,

14 in your words, because CDI became captive to provider

15 influence, deference is not appropriate, right?

16      A.  I'm suggesting that the traditional deference

17 that economic theory suggests be shown to regulators

18 not be accorded here.

19      Q.  Then, you would agree that, absent a

20 demonstration of regulatory capture, CDI's request for

21 a penalty would be entitled to deference, correct?

22      MR. VELKEI:  Misstates his testimony.

23      THE COURT:  I'll allow it.

24      THE WITNESS:  No.  I'm not saying that.

25      MR. STRUMWASSER:  Q.  You testified there is
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 1 customary deference under economic theory to the

 2 administrative agency, right?

 3      A.  Yes, in its analysis, not in its request for a

 4 penalty.

 5      Q.  All right.  So absent a showing of regulatory

 6 capture in this case, in other words, assuming that the

 7 claim of regulatory capture has not been established,

 8 then it is your opinion that CDI's analysis of how much

 9 of a penalty to assess in this case would be entitled

10 to deference?

11      MR. VELKEI:  Asked and answered.

12      THE COURT:  Overruled.

13      THE WITNESS:  No, that's not my testimony.

14      MR. STRUMWASSER:  Q.  So an agency -- absent

15 regulatory capture, an agency would be entitled to

16 deference to its analysis of the penalty, correct?

17      MR. VELKEI:  Objection, vague, asked and answered.

18      THE COURT:  Overruled.

19      THE WITNESS:  No, that's not my testimony.

20      MR. STRUMWASSER:  Q.  You used the phrase -- you

21 said, "I'm suggesting that the traditional deference

22 that economic theory suggests be shown to regulators

23 not be accorded here."  Do you remember testifying to

24 that?

25      A.  Yes.
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 1      Q.  And you are suggesting that it should not be

 2 accorded here because you believe there has been

 3 regulatory capture, right?

 4      A.  Yes.

 5      Q.  And I'm asking you now what is that

 6 traditional deference economic theory suggests should

 7 be shown to regulators in the absence of regulatory

 8 capture?

 9      A.  The traditional deference that economic theory

10 suggests be shown to regulators arises out of the

11 better information regulators have about the day-to-day

12 matters that they regulate.  And it is on those matters

13 that economic theory suggests regulators' opinions be

14 given deference.

15      Q.  So in this case, the Department has people on

16 the ground who are receiving consumer complaints on a

17 regular basis, right?

18      A.  Yes.

19      Q.  And it has people who are receiving provider

20 complaints on a regular basis, correct?

21      A.  Yes.

22      Q.  And it is examining insurance companies,

23 correct?

24      A.  Yes, the Department conducts market conduct

25 examinations.
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 1      Q.  Among other kinds of examinations, right?

 2      A.  I guess so.  I don't know about those.

 3      Q.  You're not aware of financial analysis?

 4      A.  Yes.

 5      Q.  And the Department receives information from

 6 other states about regulatory trends, right?

 7      MR. VELKEI:  Calls for speculation.

 8      THE COURT:  Overruled.  If he knows.

 9      THE WITNESS:  I don't know what information the

10 Department receives from other states.

11      MR. STRUMWASSER:  Q.  You know the Department

12 participates in the NAIC, right?

13      A.  Yes.

14      Q.  And you know that witnesses in this case from

15 the Department have described their own involvement and

16 leadership roles in the NAIC proceedings, right?

17      A.  That rings a bell for me.

18      THE COURT:  Wait, wait, wait.  Did he finish?

19      THE WITNESS:  Yes, I'm finished.  Thank you.

20      THE COURT:  All right.

21      MR. STRUMWASSER:  Q.  So, Dr. Kessler, would you

22 agree that the Department has a great deal of

23 information about the operation of insurance companies,

24 claim paying practices, regulatory issues that are not

25 available, respectfully, to her Honor?
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 1      A.  Could you please read back the question?

 2      THE COURT:  Sure.

 3          (Record read)

 4      MR. VELKEI:  I'm just going to -- vague as to not

 5 available to this Court.

 6      THE COURT:  I'll take official notice that they

 7 know more about regulating insurance companies than I

 8 do.

 9      MR. VELKEI:  But to the extent they made this

10 available in this proceeding -- I mean, making it

11 available seems to me --

12      MR. STRUMWASSER:  Available to the Department.

13      THE COURT:  It's available to the Department, that

14 there are things I don't know about.  I don't have a

15 problem with that.  I'm not putting words in her mouth.

16      THE WITNESS:  With respect to her Honor, yes,

17 probably true.

18      MR. STRUMWASSER:  Q.  Those facts you would expect

19 to inform a penalty recommendation from the Department,

20 correct?

21      A.  I would expect those facts to be inputs to an

22 analysis, yes.

23      Q.  And absent regulatory capture, it's your

24 opinion that that analysis is entitled to deference

25 from her Honor?
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 1      A.  When I talk about deference, the traditional

 2 deference accorded by economic theory, one example of

 3 that is deference about an agency's conclusions, the

 4 factual findings about the details of a matter.

 5          And in this case, I concluded that capture

 6 leads me to suggest that that deference to the agency's

 7 factual findings be mitigated.

 8      MR. STRUMWASSER:  Didn't get an answer to the

 9 question.  Could we have the question read back, your

10 Honor?

11      THE COURT:  Sure.

12          (Record read)

13      THE WITNESS:  Did I answer appropriately?

14      THE COURT:  You didn't say yes or no.

15      THE WITNESS:  Then I guess I'll say yes with the

16 explanation that I just offered.

17      MR. STRUMWASSER:  Q.  The explanation being that

18 in this case you don't think it applies because you

19 think there was regulatory capture?

20      A.  Whatever I said is my explanation.

21      THE COURT:  Do you want it read back?

22      MR. STRUMWASSER:  No.  Actually, your Honor, I'll

23 just take -- I'll do it that way.

24      Q.  Is it your opinion that that "yes" is

25 conditioned by -- solely by your view that that
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 1 deference is not due because of regulatory capture in

 2 your opinion?

 3      MR. VELKEI:  I'm going to object as vague.  Can we

 4 just restate the question in a way that sort of lets it

 5 stand the on its own?

 6      THE COURT:  Did you understand the question?

 7      THE WITNESS:  No.

 8      MR. STRUMWASSER:  I don't know what it means to

 9 restate the question so it stands on its own.

10      THE COURT:  I don't know, but just ask the

11 question again.

12      MR. STRUMWASSER:  Q.  So we have your answer

13 "yes."  And I understood the condition on that answer

14 "yes" to be, "Yes, but in this case, I believe there

15 was regulatory capture, therefore there should be

16 deference."  Am I correct in summarizing your opinion?

17      MR. VELKEI:  Misstates his testimony.

18      THE WITNESS:  No, that's not what I testified.

19      MR. STRUMWASSER:  Q.  You said, "When I" --

20 actually, let's go ahead and have the answer read back.

21      MR. VELKEI:  What are we doing?

22      THE COURT:  He wants to have the answer read back.

23      MR. STRUMWASSER:  Let's have the question also.

24          (Record read)

25      MR. STRUMWASSER:  Q.  So it's your opinion that
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 1 the deference ordinarily due to an agency's factual

 2 findings should be mitigated because of capture, right?

 3      A.  Yes.

 4      Q.  Okay.  Dr. Kessler, have you ever published

 5 anything on regulatory capture?

 6      A.  Let me look at my CV.

 7          Actually, yes, I think the recent NBER

 8 conference volume that I edited had some discussion of

 9 regulatory capture, although I can't be sure sitting

10 here without looking at it.

11      Q.  Where would I find that on your CV?

12      A.  That's "Regulation Versus Litigation:

13 Perspectives in Economics and Law," University of

14 Chicago Press.

15      THE COURT:  What page is it on?

16      THE WITNESS:  Page 2 of my CV.

17      MR. STRUMWASSER:  Q.  Is that a book?

18      A.  Yes.

19      Q.  Did you write all the chapters?

20      A.  No.

21      Q.  In what chapter did the discussion of

22 regulatory capture occur?

23      A.  I don't know.  I -- I don't know.

24      Q.  Did it occur in any chapter that you wrote?

25      A.  That's what I was suggesting, but as I said in
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 1 my response to your question, I would have to look back

 2 at it to be able to answer your question definitively.

 3      Q.  Have you ever -- I believe you previously

 4 testified you never taught the administrative law class

 5 at Stanford, right?

 6      A.  Yes.

 7      Q.  Have you ever taught any class in which

 8 regulatory capture was a part of the syllabus?

 9      A.  Yes.

10      Q.  Which class would that have been?

11      A.  We talk about regulatory capture in my health

12 policy class.

13      Q.  Have you ever testified before on regulatory

14 capture?

15      A.  No.  I've only testified, I think, once

16 before.

17      Q.  Have you ever been retained by anybody to

18 provide advice on regulatory capture issues?

19      A.  No.

20      Q.  Dr. Kessler, would you agree that, as a

21 general matter, the remedy for regulatory capture is

22 political, to vote out the captured official and vote

23 in officials who will resist regulatory capture?

24      A.  No.

25      Q.  Would you agree that a company who feels that
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 1 their regulator has been captured by interests hostile

 2 to them can engage in the political discourse and

 3 promote an alternative candidate that they expect would

 4 follow policies that would not be the captive of

 5 somebody else?

 6      A.  I'm sorry.  Could you please read the question

 7 back?

 8      THE COURT:  Yes.

 9          (Record read)

10      THE WITNESS:  Yes.  It's certainly possible.  But

11 the concern with regulatory capture isn't that it

12 disadvantages a particular company but that it harms

13 consumers.  That's why the deference that a court might

14 show to a regulator who's been captured should be

15 mitigated.

16      MR. STRUMWASSER:  Q.  The manner in which

17 regulatory capture is, according to you,

18 disadvantageous to consumers in this case is because

19 you believe that the regulatory capture that you've

20 allege harmed consumers, right?

21      A.  Yes.

22      Q.  And notwithstanding the fact that you believe

23 the harm was to the consumer, the underlying conduct

24 that you believe was harmful, namely the attempts to

25 influence provider reimbursement rates, that's -- those
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 1 effects could have been passed on to the consumer,

 2 right?

 3      A.  I'm sorry.  Could you please read that --

 4      Q.  I'll restate it.  It wasn't very clear.

 5          Your point is that, to the extent that

 6 regulatory capture, as you have alleged it, has

 7 increased provider costs to the insurer, those

 8 increases are -- the insurer is able to pass those

 9 increases on to consumers, right?

10      A.  Insurers have no choice but to pass -- yes.

11 Insurers have no choice but to pass increased

12 reimbursement rates on to consumers.

13      Q.  You know, that's actually the first time

14 you've said that.  In the past, you've said that the --

15 you've always been conditional about whether an

16 increase in costs would be passed through.

17          Wouldn't you agree that there are market

18 conditions in which an increase in cost to the insurer

19 would not be passed through?

20      A.  Yes, I'm sorry.  I misspoke.

21      Q.  Notwithstanding the fact that PacifiCare in

22 this case can at least attempt to pass through costs to

23 the consumer, it has gone to great lengths to bargain

24 hard to keep provider costs down, correct?

25      MR. VELKEI:  Misstates the record.
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 1      THE COURT:  Overruled.

 2      THE WITNESS:  I don't know.

 3      MR. STRUMWASSER:  Q.  You don't know whether

 4 PacifiCare bargained hard -- or rather United bargained

 5 hard in negotiations with providers over reimbursement

 6 rates?

 7      A.  I don't know.

 8      Q.  So, Dr. Kessler, in your opinion, is there

 9 something inadequate about the political process as a

10 remedy for regulatory capture?

11      MR. VELKEI:  I just want to object.  Assumes that

12 the political process can resolve issues of regulatory

13 capture affecting a bureaucracy like the Department of

14 Insurance.

15      THE COURT:  I'm sorry.  Could you restate the

16 question?

17          (Record read)

18      MR. STRUMWASSER:  And that actually was just an

19 out and out suggestion to an answer.

20      THE COURT:  You know, it was not an objection.  If

21 you have an objection, state it.  That was not an

22 objection.

23      MR. VELKEI:  I thought it was an objection.

24 Assumes facts not in evidence, your Honor.

25      THE COURT:  Fine.
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 1      MR. VELKEI:  I'm not trying to be disruptive here,

 2 but I have the right to assert objections.

 3      THE COURT:  Yes.

 4      MR. VELKEI:  To the extent the assumption is being

 5 made that the political process will cure situations

 6 like --

 7      THE COURT:  That was the question that he just

 8 asked.

 9      MR. VELKEI:  The question assumes that that, in

10 fact, is the remedy for dealing with capture -- or that

11 it is a remedy.  And there's been nothing to suggest

12 that it is, no publication, nothing.  I just simply

13 said assumes facts not in evidence, your Honor.

14      THE COURT:  Overruled.

15      MR. VELKEI:  Thank you.

16      THE WITNESS:  Could you please read back the

17 question?

18          (Record read)

19      THE WITNESS:  Yes, regulatory capture is a failure

20 of the political process.  That's what the problem is.

21      MR. STRUMWASSER:  Q.  And noting that it is in

22 your view a failure of the political process, are not

23 the remedies for that also within the political

24 process?

25      A.  The political process offers one source of
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 1 remedies for problems of capture.  The courts offer a

 2 second source of remedies for capture.

 3      Q.  What is your basis -- what is the basis of

 4 your assumption that the courts offer a remedy for

 5 regulatory capture?

 6      A.  It isn't my assumption.  It is my conclusion

 7 based on economic analysis that offers traditional --

 8 in which courts offer traditional deference to agencies

 9 for the standard economic reasons, except when the

10 agencies may be captured, in which case, traditional

11 deference should not be accorded.  That's how courts

12 provide a remedy for capture.

13      Q.  I understand you to be saying that you're

14 getting that from economic literature.  Have you seen

15 any case in which a court says, "We are not going to

16 defer to the agency because they were captured"?

17      MR. VELKEI:  Asked and answered.

18      THE COURT:  Sustained.  He said no.

19      MR. STRUMWASSER:  I don't think that's right, but

20 if your Honor --

21          It is.  Okay.

22      Q.  Dr. Kessler, you say on Page 6 of your report,

23 Exhibit 5621, that transparency, reasonable notice, and

24 consistency in enforcement are tenets of effective

25 deterrence theory and economic theory more generally.
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 1 Do you recall that?

 2      A.  Yes.

 3      Q.  Now, that statement which appears in the first

 4 sentence below the heading on Page 6, heading D, there

 5 is no citation of any scholarly authority for that

 6 opinion, is there?

 7      MR. VELKEI:  Asked and answered.  We covered this

 8 all morning.

 9      THE COURT:  I'll allow it.  I do think we covered

10 it, but --

11      THE WITNESS:  We did cover it.

12      MR. STRUMWASSER:  You know what?  I'm going to

13 withdraw.  He's absolutely right.

14      THE COURT:  He is.  I thought it might be

15 preliminary to something else.

16      MR. STRUMWASSER:  Yes, and I appreciate your

17 Honor's faith in me, and I'm sorry not to be worthy of

18 it.

19      THE COURT:  All right.

20      MR. STRUMWASSER:  Q.  Let's talk about

21 consistency.  Is it your testimony that, once an agency

22 has taken a particular approach to enforcement, it is

23 obliged to continue that approach indefinitely?

24      A.  No.

25      Q.  An agency that has taken a particular approach
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 1 to enforcement may change that approach, correct?

 2      A.  Yes.

 3      Q.  I've got a hypothetical for you.

 4          Actually, let me just ask you a different

 5 question.  At various points, you have emphasized in

 6 your testimony the importance of notice, correct?

 7      A.  Yes.

 8      Q.  And I understand you to be saying that the

 9 regulated industry should have a way to ascertain that

10 its conduct might expose it to penalties, right?

11      A.  No, that's not -- that's not exactly what I'm

12 saying, no.

13          What I'm saying is that regulated industries

14 should have reasonable notice as to the standards that

15 they're supposed to follow and the consequences of

16 failing to meet those standards.

17      Q.  Now, focusing just on the part of your answer

18 that refers to consequences of failing to meet the

19 standards, you are aware, are you not, that

20 insurance -- that the Insurance Code provides penalties

21 of up to $5,000 per violation or $10,000 per violation

22 if the act is willful, right?

23      A.  I think that's what section 790.035 says.

24      Q.  Right.

25      A.  Yes.
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 1      Q.  By the way, earlier on, you testified to what

 2 the definition of "reasonable notice" is.

 3          You said:

 4                         "I would define

 5                    reasonable notice in an

 6                    objective framework, that

 7                    is to say, in the context

 8                    of a matter such as this

 9                    one, it's what a

10                    reasonable regulated

11                    entity would need to know

12                    in order to implement the

13                    requirements that the

14                    government imposes."

15          Is that a complete definition of reasonable

16 notice?

17      MR. VELKEI:  I actually believe, I may be

18 mistaken, that there was more to that answer than was

19 read into the record by the examiner.

20      MR. STRUMWASSER:  He then goes on to say:

21                         "But beyond that,

22                    reasonable notice depends

23                    on the facts and

24                    circumstances of the

25                    situation."



21995

 1      MR. VELKEI:  Right, thank you.

 2      THE WITNESS:  Yes, I stand by my testimony.

 3      MR. STRUMWASSER:  Q.  So if -- hypothetically, if

 4 an agency -- we'll call it the agency -- is enforcing

 5 Section 123 and it says, "All companies that are

 6 subject to our jurisdiction must use a No. 2 pencil for

 7 a certain category of documents.  And those that do not

 8 are going to be subject to a penalty."  Are you with

 9 me?

10      A.  Yes.

11      Q.  That gives the regulated companies notice of

12 what they have to do to meet the government's

13 requirement, doesn't it?

14      A.  If the companies are informed appropriate to

15 whatever the facts and circumstances of your

16 hypothetical are, then they would have reasonable

17 notice.

18      Q.  What facts and circumstances would you say

19 they would need in addition to knowing what a No. 2

20 pencil is?

21      A.  Well, it would depend on the purposes for

22 which the agency was requiring them to use the No. 2

23 pencil.

24      Q.  They would need to know the purposes of the

25 agency requirement in order to know what the government
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 1 is requiring of them?

 2      A.  Well, yes.  Is it to use No. 2 pencils in all

 3 written communications?  Is it to use No. 2 pencils in

 4 certain circumstances?  What are the -- what is the

 5 requirement that you're proposing in your hypothetical?

 6 What would be reasonable notice would depend on that.

 7      Q.  Sure.  So I'll give you an additional

 8 condition.  This is -- this agency has a single form

 9 that must be filed annually.  And that form is called

10 the Form 123.  And the regulation says, "You shall use

11 a No. 2 pencil in filing your annual Form 123.  And if

12 you don't, you're going to be penalized."

13          Does that give the company enough information

14 to know what the government requires of it?

15      A.  Yes.

16      Q.  And specifically, in order to know what the

17 government requires of it, the regulated company does

18 not have to know how big the fine is going to be, does

19 it?

20      A.  No, but reasonable notice requires both

21 knowing what the behavior that's required -- what the

22 required behavior is and the consequences for

23 nonconformance.

24      Q.  And I'm trying to go back to your definition.

25 It's what a reasonable regulated entity would need to
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 1 know in order to implement the requirements that the

 2 government imposes.  And you say:

 3                         "They have to know

 4                    what the penalty is in

 5                    order to know what -- in

 6                    order to implement the

 7                    requirements that the

 8                    government imposes"?

 9      A.  I'm not sure what -- if you're reading from my

10 testimony, it would be helpful if I could see a printed

11 copy too because I can't remember what I said anymore.

12      MR. STRUMWASSER:  I'm afraid it's from today.  I

13 don't have a hard copy.  I'll read it again.

14                         "Do you have a

15                    definition for us of

16                    'reasonable notice'?"

17                         Answer:  "'Reasonable

18                    notice' is -- I would define

19                    'reasonable notice' as an

20                    objective -- in an

21                    objective framework, that is

22                    to say, in the context of a

23                    matter such as this one,

24                    it's what a reasonable

25                    regulated entity would need
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 1                    to know in order to implement

 2                    the requirements that the

 3                    government imposes.  But

 4                    beyond that, reasonable

 5                    notice depends on the facts

 6                    and circumstances of the

 7                    situation."

 8          And my question to you, Dr. Kessler, is does

 9 the company that's subject to this regulation need to

10 know how big the penalty is in order to implement the

11 requirements of Section 123?

12      A.  If -- I'm sorry.  If I didn't include in my

13 response to you that reasonable notice requires both

14 knowing the requirements for performance and the

15 consequences of nonperformance, I should say that I

16 misspoke.

17          Reasonable notice requires both of those

18 factors.

19      Q.  And the relevance of knowing the penalty is so

20 the company can decide whether it chooses not to comply

21 and pay the penalty instead?

22      A.  No.

23      Q.  What's the relevance to the company of knowing

24 what the penalty is?

25      A.  The relevance is knowing the full operation of
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 1 the regulatory mechanism to which the company is being

 2 subjected.

 3      Q.  I understand that.  But how does that help the

 4 company implement the government's requirements?

 5      A.  When requirements are less than perfectly

 6 clear, companies need to decide the volume of resources

 7 that they will devote to meeting those requirements.

 8 And since, in the real world, most things are shades of

 9 gray, not like the hypothetical about using a No. 2

10 pencil, knowing the full range of operation of the

11 regulatory mechanism to which the company will be

12 subjected is essential to providing them with

13 reasonable notice.

14      Q.  So you're saying that they need reasonable

15 notice to know how hard to try to comply?

16      MR. VELKEI:  Argumentative.

17      THE COURT:  I'll allow it.

18      THE WITNESS:  They need -- they need to know how

19 much resources to invest and where to target their

20 compliance resources, yes.

21      MR. STRUMWASSER:  Q.  And if they decide that full

22 compliance could be achieved at a price of $100 and

23 something less than full compliance -- let's say three

24 quarters compliance can be achieved at $50, they would

25 be rational actors if they concluded that the penalty
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 1 they would get is less than the $50 savings from going

 2 to a partial compliance strategy, right?

 3      A.  Could you read back the question, please.

 4      Q.  I'll do it again, Dr. Kessler.

 5          Let's assume that the company that is subject

 6 to this regulation knows that it can get full

 7 compliance with the No. 2 pencil requirement for $100 a

 8 year.  Are you with me?

 9      A.  Yes.

10      Q.  And it knows that, for $50 a year, it can get

11 75 percent compliance.  Are you with me?

12      A.  I guess, although I -- I'm not sure what 75

13 percent compliance with a No. 2 pencil requirement

14 means, but --

15      Q.  Let's assume that the rule is that they have

16 to turn in four forms.  And they're pretty sure they

17 can get three forms in for 50 bucks but not that fourth

18 one.  Got it?

19      A.  Okay.

20      Q.  Then the decision to spend the higher amount,

21 the $100 rather than the $50, will depend on whether

22 the penalty for submitting one of those forms without a

23 No. 2 pencil is going to be greater than the savings of

24 100 minus 50, correct?

25      A.  In your hypothetical, yes.  I think that's
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 1 right.

 2      Q.  And if the company decides, "You know what?

 3 The penalty is small enough.  We're going to save the

 4 50 bucks and pay the penalty" -- do you have that

 5 assumption in mind?  If they make that conscious

 6 decision --

 7      A.  Yes.

 8      Q.  -- would you agree that that was a willful

 9 decision on the part of the company?

10      A.  I -- I don't know.  I don't know what the word

11 "willful" means in the context of a corporate decision.

12      Q.  Do you know what the word "willful" means in

13 the context of penal statutes?

14      A.  No.

15      Q.  Now, I believe you agreed already that the

16 company -- that PacifiCare in this case knew that

17 violations of 790.035 were subject to either --

18 penalties of up to either 5,000 or 10,000 depending on

19 willfulness, right?

20      A.  I'm sorry.  Could you read back the question?

21      Q.  I'll just redo it.  I'm just trying to sort of

22 get us back to where we were a moment ago.

23          I had asked you about whether you agreed that

24 violations of 790 or acts in violation are proscribed

25 by 790.035 as being subject to penalty of up to $5,000
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 1 or 10,000 if willful.  And I believe you agreed that

 2 that's the case, right?

 3      A.  Yes.

 4      Q.  So we know that that is information that every

 5 insurance company is chargeable with, correct?  They

 6 know that acts in violation of the law are subject to

 7 penalties in those ranges, correct?

 8      MR. VELKEI:  Misstates the record -- the law --

 9 acts in violation of 790.03 are subject to such

10 penalties.

11      MR. STRUMWASSER:  Okay.

12      THE WITNESS:  Yes, insurance companies know what

13 is written in Section 790.035.

14      MR. STRUMWASSER:  Q.  Dr. Kessler, would you agree

15 that in reality violators almost never have full

16 information about the true probability and magnitude of

17 sanctions?

18      A.  No.

19      MR. STRUMWASSER:  Our next, your Honor.

20      THE COURT:  1152.

21          (Department's Exhibit 1152 marked for

22           identification)

23      THE COURT:  Another article, "The New Palgrave

24 Dictionary of Economics Online."  Looks like it has a

25 2008 date.
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 1      MR. STRUMWASSER:  Q.  Are you ready Dr. Kessler?

 2      A.  Sure.

 3      Q.  Are you familiar with The New Palgrave

 4 Dictionary of Economics Online?

 5      A.  Yes.

 6      Q.  And you're familiar with its authors Polinsky

 7 and Shavell, right?

 8      A.  Yes.

 9      Q.  Turn, please, to Page 8 of 15, under the

10 heading "Imperfect knowledge about the probability and

11 magnitude of sanctions."

12      A.  Yes.

13      Q.  They write, "Individuals might not know the

14 true probability of a sanction because the enforcement

15 authority refrains from publishing information about

16 the probability, perhaps hoping that individuals will

17 believe it to be higher than it is in fact."  Do you

18 agree with that?

19      MR. VELKEI:  Could I ask that the witness be

20 allowed to review this page?

21      THE COURT:  Sure.

22      THE WITNESS:  Okay.

23      MR. STRUMWASSER:  Q.  Do you agree with that?

24      A.  "Individuals might not know the true

25 probability of a sanction because the enforcement
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 1 authority refrains from publishing information about

 2 the probability."  Yes, I agree with that.

 3      Q.  And also because the probability depends on

 4 factors that individuals do not fully understand, do

 5 you agree with that?

 6      A.  Individuals might not know the true

 7 probability of a sanction because it depends on factors

 8 that they do not fully understand, yes.

 9      Q.  And because probabilities are difficult to

10 assess, do you agree with that?

11      A.  That's a third reason why individuals might

12 not know the true probability of a sanction.

13      Q.  The next sentence, "Also, individuals may have

14 incomplete knowledge of the true magnitude of

15 sanctions, particularly if the levels of sanctions are

16 discretionary."

17          Do you agree with that?

18      A.  Yes.

19      Q.  You would agree, would you not, that as a

20 general proposition, in the United States a statute can

21 be enforced against someone who is ignorant of it?

22      MR. VELKEI:  Hopelessly vague, your Honor.  What

23 statute?  I mean, there's --

24      THE COURT:  Read it again?

25      MR. STRUMWASSER:  I'll do it again.
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 1      Q.  Would you agree that, in the United States,

 2 ignorance of a statute is not a defense to its

 3 application.

 4      MR. VELKEI:  Hopelessly vague.

 5      THE COURT:  It's a general question.

 6      THE WITNESS:  I don't know.

 7      MR. STRUMWASSER:  Q.  You don't know whether

 8 ignorance of the law is a defense?

 9      MR. VELKEI:  Objection, vague, argumentative.  I

10 mean, it depends on the law, your Honor.  What law are

11 we talking about?  There's no concept of the law in

12 general where ignorance is a defense.  Some cases it

13 is.  Some cases it isn't.

14      THE COURT:  Well, I'm not sure that's true.  I'll

15 allow it.

16      MR. VELKEI:  There's specific intent statutes and

17 there's those that are not.  So ignorance is a defense

18 to specific intent statutes; it's not to general a

19 intent.

20      MR. STRUMWASSER:  There's a maxim of law,

21 ignorance of the law is no defense.

22      MR. VELKEI:  Oh, from Mr. Bentham?  I mean, where

23 is the maxim so stated?  Maybe you could present that

24 to the witness.

25      MR. STRUMWASSER:  It's in the Civil Code.
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 1      MR. VELKEI:  Well, perhaps you should present that

 2 to the witness.

 3      MR. STRUMWASSER:  Perhaps I should be allowed to

 4 ask my questions.

 5      MR. VELKEI:  If they're properly stated --

 6      THE COURT:  All right, gentlemen.  Is it time to

 7 take a break?

 8      MR. VELKEI:  Perhaps, your Honor.

 9      MR. STRUMWASSER:  Sure.

10      THE COURT:  All right.  Why don't we take a break.

11          (Recess taken)

12      MR. STRUMWASSER:  Your Honor, earlier today when

13 we talked about the Tennyson article about rate

14 regulation, I neglected to have it marked.  I'd like to

15 do so now.

16      THE COURT:  Okay.  1153.

17          (Department's Exhibit 1153 marked for

18           identification)

19      MR. STRUMWASSER:  Q.  And my only question for you

20 on this document is is this in fact the paper that you

21 cite in your report?

22      A.  I'm sorry.  Let me get my --

23      THE COURT:  It's a policy brief from the Networks

24 Financial Institute at Indiana State University with a

25 March 2007 date on it.
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 1      THE WITNESS:  Yes.

 2      MR. STRUMWASSER:  Q.  Now, going back to the

 3 question of ignorance of the law, I just want to

 4 determine whether you are aware that there is a general

 5 principle in the law, ignorance of the law is no

 6 defense?

 7      A.  I've heard it said before that ignorance of

 8 the law is no defense.  That has no relevance to my

 9 opinion in this matter.  My opinion in this matter is

10 that reasonable notice should be judged by an objective

11 standard, not what a particular insurer or defendant

12 otherwise knew or didn't know.

13      Q.  Are you assuming that the rule ignorance of

14 the law is no defense only applies when it would not be

15 objectively reasonable to be ignorant?

16      A.  Could you please read that back?

17      THE COURT:  Sure.

18          (Record read)

19      THE WITNESS:  I'm sorry.  I just don't understand

20 the question.  I don't know because I don't understand

21 the question.

22      MR. STRUMWASSER:  Q.  So my question to you was

23 whether you were aware that ignorance of the law is no

24 defense.  And you said that you were generally aware of

25 it.  And you added a codicil to that, which was that it



22008

 1 was irrelevant because you are applying an objective

 2 standard in which the company -- the regulated entity

 3 is going to be assumed to be aware of the law when it

 4 is reasonable for an entity in that position to be

 5 aware of the law, right?

 6      A.  No, that's not what I -- that's just not what

 7 I testified at all.

 8      MR. STRUMWASSER:  Okay.  We can do this two ways,

 9 your Honor.  I can move to strike everything past the

10 "yes" and specifically about why he said that wasn't

11 relevant, or I can try and figure out what he was

12 saying.  I mean, he and I have not communicated, but I

13 don't think it was responsive to my question.

14      THE COURT:  I'm not going strike it.

15          Can you read back the part of the answer

16 after "yes."

17      MR. VELKEI:  He said "no," your Honor.

18      THE COURT:  No, we're going back a ways.

19          (Record read)

20      THE COURT:  You want to explore that?

21      MR. STRUMWASSER:  Afraid so.

22      Q.  Have you ever heard the maxim, "Ignorance of

23 the law is no defense if the ignorance is

24 unreasonable"?  Has it ever been stated that way in

25 your presence?
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 1      MR. VELKEI:  I'm just going to --

 2      MR. STRUMWASSER:  Q.  To your knowledge, rather?

 3      MR. VELKEI:  I'm going to object as irrelevant.

 4 This so-called maxim, if there's some link to the

 5 particular issues in this case -- just doesn't seem

 6 relevant, your Honor.

 7      THE COURT:  Overruled.

 8      THE WITNESS:  Could you please read the question?

 9          (Record read)

10      THE WITNESS:  I've never heard this before.

11      MR. STRUMWASSER:  Q.  When I've ever heard it, it

12 has been unconditional, ignorance of the law is no

13 defense.  And I take it that is true when you have

14 heard it also?

15      A.  When you asked me earlier about the statement

16 "ignorance of the law is no defense," I think I

17 answered that I've heard -- I'd heard that said before,

18 but I don't know in what context you'd like me to apply

19 it or anything.

20      Q.  My question was, when you have heard it, it

21 has been unconditionally stated as ignorance of the law

22 is no defense.  There's no "except" clause to it when

23 you've heard it expressed out there in the real world?

24      A.  I guess so.

25      Q.  Would you agree, Dr. Kessler, that to the
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 1 extent ignorance of the law has been held to be no

 2 defense, that the rule is inconsistent with the tenet

 3 of notice that you testified to on Page 6 of your

 4 report?

 5      MR. VELKEI:  Incomplete hypothetical.

 6      THE COURT:  Overruled.

 7      MR. STRUMWASSER:  Q.  And in particular, I'm

 8 talking about the first two sentences after the heading

 9 in  D.

10      A.  Could you please read back the question?

11      THE COURT:  Sure.

12          (Record read)

13      THE WITNESS:  No.

14      MR. STRUMWASSER:  Q.  To the extent that a party

15 may be held liable for violating a law or regulation

16 that he or she did not know about, he or she would be

17 held liable despite the absence of reasonable notice,

18 correct?

19      MR. VELKEI:  Objection, vague.  It's almost a

20 truism, seems to me.

21      THE COURT:  I'll allow it.

22      THE WITNESS:  No, that's -- that doesn't make any

23 sense.

24      MR. STRUMWASSER:  Q.  I think we have two opinions

25 on that.
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 1          Let's do it as a hypothetical, see if we can

 2 get at it that way.

 3          A regulation prescribes impermissible conduct.

 4 A regulated firm, despite the fact that the regulation

 5 is published in the California Code of Regulations, a

 6 regulated firm is unaware of it and is prosecuted and

 7 claims its ignorance.

 8          To the extent its ignorance of that regulation

 9 is no defense, that would be inconsistent with the

10 economic theory of deterrence, would it not?

11      A.  No, no.  Absolutely not.

12      Q.  So it would be consistent with the rule of --

13 with the effective deterrence theory and economic

14 theory more generally to hold a regulated entity liable

15 for violation of a regulation that it was unaware of?

16      MR. VELKEI:  Could we read that back?  I'm sorry.

17      THE COURT:  Sure.

18          (Record read)

19      THE WITNESS:  My answer is it would depend.  If

20 the entity had reasonable notice, then absolutely it

21 would be consistent to hold them liable despite their

22 purported ignorance.  But if the entity did not have

23 reasonable notice, then it would not be consistent to

24 hold them liable.

25      MR. STRUMWASSER:  Q.  Now we're going to modify
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 1 that slightly.

 2          It knows of the regulation.  The regulation is

 3 ambiguous, and it chooses to believe that the

 4 regulation does not proscribe a specific course of

 5 conduct that it embarks on, but it's an uncertain

 6 matter.

 7          And ultimately it is held that that conduct

 8 was proscribed and that the company's belief to the

 9 contrary is no defense.  Do you have that assumption?

10      A.  Yes.

11      Q.  Under those circumstances, would imposition of

12 a sanction be consistent with the economic theory of

13 deterrence as you understand it?

14      A.  It would be if the company had reasonable

15 notice according to an objective standard, and if the

16 company did not have reasonable notice according to an

17 objective standard, then it would not be.

18      Q.  Dr. Kessler, I thought I gave you the -- I

19 tried to hold that constant.  So let's make sure we're

20 on the same page on this.

21          The regulation is ambiguous.  It could be

22 interpreted either of two ways.  Are you with me?

23      A.  Yes.

24      Q.  And there is no controlling authority, no

25 published case saying which way it goes.  Still with
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 1 me?

 2      A.  Yes.

 3      Q.  The company chooses to believe that the

 4 conduct that it wants to embark upon is not proscribed.

 5 Still with me?

 6      A.  Yes.

 7      Q.  A court eventually decides, yes, it was

 8 proscribed.  Still with me?

 9      A.  Yes.

10      Q.  Under those circumstances, would the

11 imposition of a sanction for violation of that

12 regulation be consistent with the theory of economic

13 deterrence as you understand it?

14      MR. VELKEI:  Asked and answered.

15      THE COURT:  Overruled.

16      THE WITNESS:  My answer is, your hypothetical is

17 incomplete, that regulations are often ambiguous.  So

18 whether or not a company has reasonable notice, as I

19 said earlier, is a matter of the facts and

20 circumstances of the situation.

21          If, in your hypothetical, the company had

22 reasonable notice according to the facts and

23 circumstances, then, yes, it would be reasonable and

24 consistent with the theory of deterrence to hold them

25 liable.
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 1          If, according to the facts and circumstances,

 2 the company did not have reasonable notice in light of

 3 the ambiguous regulation, then it would not be

 4 consistent with the economic theory of deterrence.

 5      Q.  So it is your belief that, in the face of an

 6 ambiguous statute, there could be facts and

 7 circumstances that rendered it reasonable to sanction

 8 the company for violating that statute or regulation?

 9      A.  Hypothetically, yes.

10      Q.  And what such facts or circumstances would

11 that be?

12      A.  Oh, gosh.  I would have to know more about the

13 situation.  Statutes are ambiguous all the time.  And

14 it's for that reason that regulatory agencies

15 promulgate rules, have -- I forget the term that we use

16 with regard to the Department of Insurance.  I say

17 "notices," but of course, that's a very loaded term --

18 but send information, mailings to companies detailing

19 their positions on different matters.

20          And so it's the totality of information like

21 that that informs whether or not regulated entities

22 have reasonable notice.

23      Q.  Dr. Kessler, I want -- I thought I nailed this

24 down, but let me just make it very explicit.  There's

25 the statute -- the regulation -- I'm trying to be
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 1 consistent here.

 2          The regulation is ambiguous.  There is no

 3 guidance from the government.  There are no analogous

 4 statutes elsewhere.  There are no cases on the matter.

 5 There are no notices, bulletins, notes over the

 6 transom, there's nothing from the government saying how

 7 it interprets it.

 8          In that situation, if a court were to impose

 9 liability and sanction for violation of that statute,

10 are you prepared to say categorically that the company

11 did or did not have notice?

12      MR. VELKEI:  Asked and answered a couple of times

13 now and argumentative.

14      THE COURT:  Overruled.

15      THE WITNESS:  I'm not prepared to say anything

16 categorically on this matter.

17      MR. STRUMWASSER:  Q.  So the fact that the

18 regulation is ambiguous and that the government has

19 done nothing or not enough to resolve the ambiguity,

20 and the company goes ahead and proceeds on the

21 assumption that it is not violating the regulation, a

22 court decides -- a court of last resort decides that it

23 was violating the regulation and imposes a sanction.

24          Are you prepared to say that it is or is not a

25 sanction that has been imposed consistently with the
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 1 economic theory of deterrence as you understand it?

 2      MR. VELKEI:  Asked and answered again,

 3 argumentative.

 4      THE COURT:  Overruled.

 5      THE WITNESS:  I'm not prepared to say -- I'm not

 6 prepared to say what -- what in your hypothetical would

 7 happen because it would depend, in applying this to a

 8 real world situation, on the facts and circumstances.

 9 I just can't say.  I guess my answer then is I don't

10 know.

11      MR. STRUMWASSER:  Q.  Just so we're clear here,

12 you said you can't say what would happen.  And I want

13 to make sure that we're on the same page here.

14          I am not asking you what would happen.  I'm

15 not asking you what a court would do.  I'm asking you

16 to assume what a court would do, namely, to apply a

17 sanction.

18          And I'm asking whether it would be your

19 opinion, were that to transpire, that the sanction was

20 inconsistent with -- or not inconsistent with the

21 economic theory of deterrence?

22      A.  My answer is I don't know.  It would depend on

23 the facts and circumstances of the situation as to

24 whether or not the company had reasonable notice.

25      Q.  What facts and circumstances?  We've already
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 1 taken out any governmental guidance.  What facts and

 2 circumstances would it depend on?

 3      A.  I mean, the hypothetical that the government

 4 offers no guidance to companies is unrealistic.  The

 5 Department offers guidance to companies all the time in

 6 both formal and informal ways.  So I'm just not able to

 7 give a thoughtful answer to a hypothetical that is

 8 contrary to reality.

 9      Q.  It's a hypothetical.  Hypotheticals are not

10 supposed to be reality.

11          I'm asking you now -- and let me just see if I

12 can wrap it up this way.

13      THE COURT:  All right.  Because otherwise you've

14 deteriorated to arguing with the witness.

15      MR. STRUMWASSER:  Understood.

16      Q.  You are unable, sitting here today, to tell us

17 what additional information you would need to have that

18 opinion that I asked for given the assumption that the

19 government has offered no guidance in any form other

20 than the words of the regulation.

21          You can't identify what additional information

22 you would need to have an opinion on whether or not the

23 sanction was consistent with the economic theory of

24 deterrence?

25      A.  No, that's not my testimony.  My testimony is



22018

 1 that this hypothetical is so contrary to how

 2 regulations are actually -- how regulation actually

 3 occurs that I can't give a thoughtful answer to it

 4 because it -- it's too detached from how regulators and

 5 firms operate.

 6      Q.  So is it your testimony, then, you cannot,

 7 under the hypothetical, identify any other facts or

 8 circumstances that would enable you to have an opinion

 9 within the constraints of the hypothetical as to

10 whether or not the sanction in that hypothetical was

11 consistent with the principles of the economic theory

12 of deterrence?

13      THE WITNESS:  Could you please read the question

14 back?

15      THE COURT:  Certainly.

16          (Record read)

17      THE WITNESS:  No, that's not my testimony.  I

18 provided you with a list of potential facts.  But there

19 are so many different -- there are so many different

20 ways that regulators and firms interact through

21 informal meetings, through -- I mean, a multitude of

22 different ways.  I can't, just sitting here, provide

23 you with any specific guidance on that issue.

24      MR. STRUMWASSER:  Q.  Okay.  And I hope I was

25 clear to you.  I have eliminated any government



22019

 1 guidance.  As an input, as an assumption into the

 2 hypothetical, the government is not giving any

 3 guidance.  Informal, formal, written, oral, it's not

 4 doing that.

 5          Under those circumstances, are you able to

 6 have an opinion as to whether or not the sanction is

 7 consistent with the economic theory of deterrence?

 8      MR. VELKEI:  Asked and answered?

 9      THE COURT:  Sustained.

10      MR. STRUMWASSER:  Q.  Page 7 of your report,

11 second full paragraph, you state that, "CDI's

12 allegations" -- and I understand that to be the

13 allegations that it has made here and its

14 accusations -- "conflict with the historical

15 application of some of the language at issue."  Do you

16 see that?

17      A.  Yes.

18      Q.  And you go on to talk about the acknowledgment

19 letter statute, correct?

20      A.  Yes.

21      Q.  And you go on to state that, "DMHC did not

22 require entities it regulates to proactively send a

23 physical letter, and CDI did not notify insurers that

24 it interpreted 10133.66(c) to require a written

25 letter," right?



22020

 1      A.  Yes.

 2      Q.  Now, in the middle of this paragraph about

 3 acknowledgment letters, you insert a sentence about EOP

 4 and EOB violations, correct?

 5      A.  Yes.

 6      Q.  And you say that, "Indeed the CDI's decision

 7 not to allege some violations in this matter that

 8 occurred prior to notification of its interpretation of

 9 the relevant regulation is consistent with the policy

10 of not imposing penalties without appropriate notice."

11 You said that, right?

12      A.  Yes.

13      Q.  And the footnote clarifies you are

14 specifically talking about the EOB and EOP violations,

15 correct?

16      A.  Yes.

17      Q.  So you are not disputing, are you, that all of

18 the EOB and EOP violations alleged in this case were

19 done while PacifiCare was aware and had notice that

20 they were not in compliance with the law?

21      A.  No, no.  I didn't say that at all.

22      Q.  You are contrasting -- are you okay?

23      A.  Sure.

24      Q.  You are contrasting the acknowledgements

25 statute enforcement with the EOB and EOP, correct?
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 1      A.  Yes.

 2      Q.  And you are saying that the Department's

 3 charging of EOB and EOPs after CDI gave it notice

 4 represented a decision not to allege some violations in

 5 this matter that occurred prior to notification of its

 6 interpretation of the relevant regulation, right?

 7      A.  That's -- your sentence doesn't really make

 8 sense, but could -- I don't -- so my answer is I don't

 9 know.

10      Q.  Okay.  You say on Page 7, "CDI's decision not

11 to allege some violations in this matter that occurred

12 prior to notification of its interpretation of the

13 relevant regulations is consistent with a policy of not

14 imposing penalties without appropriate notice."  You

15 say that, don't you?

16      A.  Yes.

17      Q.  Is it a fair reading then of that sentence

18 that you agree that the violations of the EOB and EOP

19 statutes involve violations that the Department is

20 alleging but which occurred -- that you agree occurred

21 after notification of CDI's interpretation of the

22 relevant regulation?

23      A.  No, no.

24      Q.  So is it your contention that PacifiCare did

25 not have notice of CDI's interpretation of the EOB and
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 1 EOP statutes that required the language that is at

 2 issue here?

 3      A.  What this sentence and the footnote refers to

 4 is the Department's own acknowledgment that, for some

 5 period of time, PacifiCare didn't have notice by virtue

 6 of their declining to charge PacifiCare with these

 7 alleged violations prior to a particular date.  That's

 8 all I'm referring to here.

 9      Q.  And what is that date?  What is the

10 significance of that date?

11      A.  Gosh, I don't remember the date.

12      Q.  I'm not asking you the calendar date.  I'm

13 asking you what happened on that date.

14      A.  What happened on a date that I don't remember?

15 I would have to look back at the record to refresh my

16 memory.

17      Q.  You refer to some violations in this matter

18 that occurred prior to notification; right?

19      A.  Yes.

20      Q.  What is the notification you are referring to?

21      A.  I'm referring in this paragraph to the

22 Department's own decision to decline to charge

23 PacifiCare with violations arising out of omission of

24 form language prior to -- oh, I see.  I understand.

25          Prior to the date that I guess they thought
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 1 they had notified PacifiCare, that must be the answer

 2 you're looking for.

 3      Q.  Do you have any doubt that they did notify

 4 PacifiCare on that date?

 5      A.  I don't know.  But the Department -- the

 6 purpose of this sentence is that the Department itself

 7 declined to charge PacifiCare with violations prior to

 8 the date that it felt that it notified the company of

 9 its position on the form language.  That's the point

10 that this sentence is seeking to make.

11      Q.  The question to you is do you have any doubt

12 that they did notify PacifiCare on that date?

13      A.  I guess I don't know.  I would certainly take

14 the Department's word, to start with, at face value.  I

15 think there was some issue on the EOB and EOP form

16 language about the amount of time between when the

17 Department informed the company that its view was that

18 the existing language was noncompliant and when it

19 began charging the company with violations, that is,

20 how quickly after it informed the company of its view

21 of the form language that it expected the company to

22 have revised the form language.

23      Q.  So do you have any opinion as to whether or

24 not PacifiCare lacked notice of any of the charged

25 violations with respect to either EOBs or EOPs?
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 1      MR. VELKEI:  Vague as to time.

 2      THE COURT:  Do you have a time?

 3      MR. STRUMWASSER:  It's the time that the charges

 4 were made.  That is to say, it's the time of the

 5 specific EOBs and EOPs that are in the charge.

 6      MR. VELKEI:  Okay.  Thank you.

 7      THE WITNESS:  Could you please read the question

 8 back?

 9          (Record read)

10      THE WITNESS:  Yes.  I -- when -- in investigating

11 whether PacifiCare had reasonable notice with regard to

12 the EOB and EOP allegations, I undertook a two-step

13 analysis.

14          I first considered whether or not they had

15 reasonable notice that the language was noncompliant,

16 and I think there's some question there with regard to

17 the time when they should have had -- the amount of

18 time that they had to change the form language.

19          But the second step of my investigation was to

20 consider whether or not they had reasonable notice that

21 this language -- the Department's concern with the form

22 language violated Section 790.03.  And as to that, I

23 concluded that they did not.

24      Q.  With respect specifically to whether language

25 was noncompliant, was there any language in the EOB or
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 1 EOP that went out that the Department contended was

 2 noncompliant?

 3      A.  My understanding is that the Department felt

 4 that the form omitted -- maybe it omitted certain

 5 information that the Department felt was required.

 6 I'm -- I believe that's what the concern that the

 7 Department had was.

 8      Q.  So there was no language in either the EOBs or

 9 the EOPs that the Department was contending was

10 noncompliant.  It was the absence of specific language

11 entirely from EOBs and EOPs that constituted the

12 alleged violations, right?

13      MR. VELKEI:  Vague as to time.

14      THE COURT:  Overruled.

15      THE WITNESS:  When -- can you tell me when --

16 which violations you're referring -- which alleged

17 violations you're referring to?

18      MR. STRUMWASSER:  Q.  The EOB and EOP violations

19 that have been alleged in the accusations in this case.

20      A.  My understanding is that the allegations of

21 the EOB and EOP violations arose out of the

22 Department's view that the forms did not include

23 appropriate language.  I don't recall precisely what

24 the disagreement was.

25      Q.  You said that you think there was some
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 1 question there with regard to the time when they should

 2 have had -- the amount of time that they had to change

 3 the form language.  What are you referring to there?

 4      A.  I'm referring to the amount of time -- my

 5 understanding is that the Department expressed their

 6 concern to the company and that there was some back and

 7 forth with regard to what language the Department felt

 8 was important to include and that that back and forth

 9 went on for some time.

10          And then the Department felt that that had

11 concluded or that somehow the company should implement

12 the change.  And then there was some period of elapsed

13 time when the change that the Department wanted had not

14 been implemented, even though they thought it should

15 have been.

16          And what I don't remember is how much time

17 that was and what exactly had transpired between the

18 Department and the company surrounding their

19 negotiation, their exchanges of correspondence

20 regarding the issue of the form language.

21      Q.  Dr. Kessler, do you understand this exchange

22 of form language to have applied to both the EOPs and

23 the EOBs?

24      A.  I think that the language that the Department

25 had requested was different on the two forms, but I
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 1 would have to refresh my memory to give you a

 2 definitive answer.

 3      Q.  Do you understand there to have ever been any

 4 dispute as to the language for the EOPs?

 5      A.  Yes.  I think the Department felt the company

 6 had not included appropriate information on the EOPs,

 7 and so it raised this concern with them.  And there was

 8 some back and forth as to what language the company

 9 should include to address the Department's concern.

10      Q.  And you understand that back and forth to have

11 pertained to the EOPs?

12      A.  Yes.

13      Q.  Now, throughout whatever back and forth took

14 place, from the day that the Department first raised

15 this issue with PacifiCare, they knew, PacifiCare knew

16 that, in the view of the Department, its EOBs and EOPs

17 were noncompliant, right?

18      A.  I don't know that.  I don't know if that's a

19 true statement, no.

20      Q.  At the bottom, "These inconsistencies" -- I

21 guess we're talking about the acknowledgment letters.

22 "These inconsistencies and enforcement decisions

23 conflict with one of the key tenets of deterrence."

24 Which tenet are you citing here?

25      A.  The tenet of notice.
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 1      Q.  So it is it's your opinion that at the time of

 2 the violations, PacifiCare had no notice that section

 3 10133.66(c) required PacifiCare to send letters of

 4 acknowledgment acknowledging the receipt of paper

 5 claims; is that right?

 6      A.  Not necessarily, no.

 7      Q.  So you don't know whether PacifiCare did or

 8 did not have notice of the correct interpretation of

 9 10133.66(c)?

10      A.  I'm sorry.  Could you please read back the

11 question?

12      MR. VELKEI:  Prior question?

13      THE COURT:  Sure.

14          (Record read)

15      THE WITNESS:  No, that's not my testimony.  My

16 testimony is that, in analyzing whether or not

17 PacifiCare had reasonable notice as to whether or not

18 the alleged acknowledgment letter violations

19 constituted violations of Section 790.03, there were

20 two issues that raised the concern with me that they

21 did not have reasonable notice.

22          The first issue was the timing involving the

23 back and forth with the company and how long the

24 Department gave the company to implement what it felt

25 was the appropriate language before it started charging
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 1 them with violations.

 2          The second component of notice --

 3      MR. STRUMWASSER:  Excuse me.  Can I interrupt the

 4 witness for a moment?

 5      THE COURT:  Sure.

 6      MR. STRUMWASSER:  I think he's back on EOBs and

 7 EOPs.  We're off in the wrong direction here.

 8      Q.  You understand my question is about --

 9      A.  Oh, I'm sorry.  I'm sorry.

10      MR. VELKEI:  It's getting late.

11      THE COURT:  He's talking about acknowledgement

12 letters.

13      THE WITNESS:  I'm sorry.

14      MR. STRUMWASSER:  So let me restate the question.

15      THE COURT:  Do you need a quick break?

16      THE WITNESS:  Yes, let's take a very short break.

17      THE COURT:  Take a five-minute break.

18          (Recess taken)

19      THE COURT:  Okay.  We go we'll go back on the

20 record.

21      MR. STRUMWASSER:  Q.  We're talking about

22 acknowledgment now.

23      A.  Yes.

24      Q.  And my question to you is is it your opinion

25 that, at the time of the alleged violations of the



22030

 1 acknowledgement statute, PacifiCare had no notice that

 2 Section 10133.66(c) required them to send paper

 3 acknowledgement for paper claims?

 4      A.  No.  It is my testimony that PacifiCare did

 5 not have reasonable notice that Section 10133.66(c)

 6 required them to send paper copies of acknowledgment

 7 letters.

 8      Q.  Is it your opinion that PacifiCare did not

 9 have actual notice of the requirement?

10      A.  I don't know what -- I don't know what "actual

11 notice" means.  It is my opinion that they didn't have

12 reasonable notice.  Actual -- I'm sorry.

13      Q.  Go ahead, please.

14          I'd like you to assume that, in 2007,

15 PacifiCare believed it was required to acknowledge

16 paper claims with paper acknowledgement.  Do you have

17 that assumption in mind?

18      A.  Yes.

19      Q.  And I'd like you to assume that they believed

20 that was the case under 10133.66(c).  Do you have that

21 assumption in mind?

22      A.  Yes.

23      Q.  Under those circumstances, is it your opinion

24 that, at the time of the violations, PacifiCare was not

25 aware that the law required them -- excuse me.  Is it
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 1 your opinion that, at the time of the alleged

 2 violations, PacifiCare did not have reasonable notice

 3 that it was required to send paper acknowledgements for

 4 paper claims?

 5      A.  I mean, in general, the standards for

 6 reasonable notice are objective standards, not what a

 7 company believed or didn't believe.  So I don't know

 8 about this hypothetical.

 9      Q.  Okay.  So if I define actual notice as being a

10 state of mind in which the relevant officials of the

11 company actually understood that they were required to

12 comply with 10133.66(c) as to acknowledgment letters in

13 the manner in which the Department believes they had to

14 comply, that's -- let's call that actual notice.  Do

15 you have that definition in mind?

16      A.  Okay.

17      Q.  And now I'm asking you, is it possible in your

18 opinion for a company to have actual notice of the

19 statutory requirement but not reasonable notice?

20      A.  Yes, it is, because whether or not particular

21 people in the company believe one thing or another does

22 not dictate whether or not the company had reasonable

23 notice from the perspective of economic theory.

24      Q.  And the purpose of the economic -- the purpose

25 of notice for purposes of economic theory of deterrence
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 1 is that the actor has to be able to make rational

 2 decisions, correct?

 3      A.  Yes, that the actor needs to be informed as to

 4 what the regulator expects.

 5      Q.  It's your testimony that that requirement is

 6 not satisfied by actual notice if that actual notice

 7 came to the company under unusual circumstances that

 8 could not have been expected?

 9      MR. VELKEI:  Objection, vague.

10      THE COURT:  I don't know.  Could you repeat?

11      MR. STRUMWASSER:  Sure.  I can even rephrase it.

12      Q.  You said the actor needs to be informed as to

13 what the regulator expects, right?

14      A.  That's the purpose of requiring reasonable

15 notice as part of the theory of deterrence.

16      Q.  And so it's your testimony that, if the actor

17 is in fact informed of what the regulator expects, it

18 is still possible that that actor did not have

19 reasonable notice, and the purpose of -- stop there.

20 It is possible for them not to have reasonable notice,

21 right?

22      A.  Actual notice and reasonable notice are

23 different things, yes.

24      Q.  And if the actor actually has actual notice,

25 it is still your opinion that the purpose of the
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 1 economic theory of deterrence, purpose of notice in the

 2 economic theory of deterrence is not served?

 3      A.  Well, the problem with using actual notice

 4 instead of reasonable notice, or rather one problem, is

 5 that, if you use actual notice as the standard, you

 6 create an incentive for companies to not learn about

 7 the laws as they reasonably should.

 8          And so the way that economic theory works is

 9 to require them to be reasonably informed and, if they

10 fail to be reasonably informed, to hold them

11 responsible.

12      Q.  My question had nothing to do with the absence

13 of actual notice.  My question had to do with the

14 presence of actual notice.  So let me go back to my

15 question.

16          If the actor has actual notice of the

17 requirements, is it still your opinion that the purpose

18 of economic theory of deterrence -- excuse me -- the

19 purpose of notice in the economic theory of deterrence

20 is not served?

21      A.  Yes.  The problem is, if you start to hold

22 actors liable when they learn about the laws, you will

23 create an incentive for them not to learn.  So we hold

24 them liable based on an objective standard instead.

25      Q.  That's your understanding of how the law
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 1 works?

 2      A.  No, that's my understanding of economic

 3 theory.

 4      Q.  You said that you -- you testified that you

 5 reviewed the legislative history of the CDI statute

 6 regarding claims acknowledgment, right?

 7      A.  Yes.

 8      Q.  And you testified that the legislative history

 9 specifically says that it seeks to extend the

10 protections that the DMHC-related statute was

11 extending, correct?  That was your testimony?

12      A.  I think I misspoke.  I think I meant to say

13 the DMHC-related regulation.  But, yes, substantively,

14 that was my testimony.

15      Q.  Did that portion of the legislative history

16 you refer to specifically mention acknowledgment of

17 claims?

18      A.  I'm trying think back to the legislative

19 history that I read some months ago.

20          I believe it did.  But I would have to review

21 the legislative history again to be sure to give you an

22 accurate answer.

23      Q.  And your opinion in this case about notice and

24 the acknowledgment statute is based in part on your

25 belief that it did refer specifically to the
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 1 acknowledgement requirement, right?

 2      A.  In small part, yes.

 3      Q.  Let's take a look at the legislative history.

 4          Exhibit 684 in evidence, your Honor.

 5      MR. VELKEI:  Your Honor, could we get

 6 clarification on whether this purports to be the entire

 7 legislative history?

 8      THE COURT:  I don't remember.

 9      MR. VELKEI:  Counsel?

10      MR. STRUMWASSER:  What this purports to be is what

11 it says it is, which is the "Senate Rules Committee

12 Analysis."

13      MR. VELKEI:  That doesn't answer the question on

14 whether you're representing that this is the entire

15 legislative history.

16      MR. STRUMWASSER:  Of course it doesn't.  The

17 entire legislative history consists of a number of bill

18 analyses.  There are going to be --

19      THE COURT:  All right, all right, all right,

20 gentlemen.  Come on.  I know it's ten to 4:00, and

21 we're all tired.  Let's try and get through this and

22 see where we are.

23      THE WITNESS:  Your Honor, I might even have the

24 legislative --

25      THE COURT:  That's right.
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 1          This is not the entire legislative history,

 2 correct?

 3      MR. STRUMWASSER:  Correct.  It's one bill

 4 analysis, the Senate Rules Committee.

 5      Q.  Do you know whether you've looked at this

 6 document, 684?

 7      A.  I don't know.  But this certainly is not the

 8 entire legislative history because I did read that.

 9 And that's a -- it's a bigger document, but it's not

10 huge.  It's maybe 40 pages or something.

11      Q.  Yes, we've established that.

12          I'm asking you whether you recall reviewing

13 this document.

14      A.  The Senate Rules Committee analysis of SB 634,

15 I don't know.

16      Q.  Take a look at Page 2 of 4.  I will represent

17 to you that this is a document that would be in a

18 complete legislative history of the bill.

19          And the easiest way to do it is there's a

20 paragraph numbered 6 about three quarters of the way

21 down.  Do you see that?

22      A.  Yes.

23      Q.  "Requires insurers to acknowledge receipt of a

24 claim in the same manner as the claim was received

25 within 15 working days of...receipt."



22037

 1          Do you recall reading that before.

 2      THE COURT:  "Of the date of receipt."

 3      MR. STRUMWASSER:  "Of the date of receipt."  Thank

 4 you, your Honor.

 5      Q.  Do you recall reading that before,

 6 Dr. Kessler?

 7      A.  I don't remember.

 8      MR. STRUMWASSER:  Okay.  Your Honor, we can stop

 9 here.

10          I would like to note that I think we will be

11 able to finish Dr. Kessler tomorrow morning.  So if

12 they want the afternoon for rebuttal, that would be

13 fine with us.

14      MR. VELKEI:  I expect, your Honor, we'll

15 probably -- if they're going to finish in the morning,

16 start around 1:30, we should be done within an hour or

17 so, if that even.

18      THE COURT:  Sounds good.

19      MR. VELKEI:  Thank you.

20      THE COURT:  Thank you.

21          (Whereupon, the proceedings recessed

22           at 3:50 o'clock p.m.)

23

24

25
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 1 Friday, September 16, 2011           9:34 o'clock a.m.

 2                         ---o0o---

 3                   P R O C E E D I N G S

 4      THE COURT:  All right.  This is on the record.

 5 This is before the Insurance Commissioner of the State

 6 of California in the matter of PacifiCare Life and

 7 Health Insurance Company.  This is OAH Case

 8 No. 2009061395, Agency No. 2007-00004.  Today's date is

 9 September 16th, 2011.

10          Counsel are present.  Respondent is present in

11 the person of Ms. de la Torre.  And we're almost done

12 with the cross-examination of Dr. Kessler.

13                  DANIEL KESSLER, Ph.D.,

14          called as a witness by the Respondent,

15          having been previously duly sworn, was

16          examined and testified further as

17          hereinafter set forth:

18      CROSS-EXAMINATION BY MR. STRUMWASSER (resumed)

19      MR. STRUMWASSER:  Q.  Good morning, Dr. Kessler.

20 You have referred several times here to the

21 desirability of having agencies issue guidance on the

22 requirements of the statutes and regulations they

23 enforce, right?

24      A.  Yes.

25      Q.  And I gather you have been made aware that in
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 1 California an agency is prohibited from issuing general

 2 statements about what the law requires of its

 3 regulatees except by formal rulemaking?

 4      A.  No, I'm not aware of that.  And I'm also not

 5 sure how that's consistent with the Department's most

 6 recent notice to admitted health insurers of its

 7 intentions to enforce independent medical review

 8 statutes.

 9      Q.  You've heard the phrase here "underground

10 regulation," right?

11      A.  No, I don't -- I don't know.

12      Q.  Dr. Kessler, are you aware of the process that

13 an agency is required to undertake in order to

14 promulgate a regulation in California?

15      A.  I'm aware there is a process, but, no, I don't

16 know, sitting here, what that process is.

17      Q.  You don't know what kinds of documents and

18 analyses the agency has to generate in order to support

19 a rulemaking?

20      A.  No, I don't know what analyses California

21 state agencies need to produce to support a California

22 state rulemaking.

23      Q.  And you don't know what kinds of hearings a

24 California agency has to conduct before adopting a

25 rule?
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 1      A.  No, I don't know.

 2      Q.  And you don't know what review by control

 3 agencies may be required before a rule can take effect?

 4      A.  I don't know what you mean by "control

 5 agencies."

 6      Q.  Fair enough.  I'd like you to assume a control

 7 agency is an agency other than the agency that's taking

 8 action which control agency has authority to review

 9 some aspect of the rulemaking agency's action.  Do you

10 have that definition in mind?

11      A.  I have your definition in mind, although I

12 don't understand what it means in the context of

13 California rulemaking.

14      Q.  So you don't know whether there are other

15 California agencies that have authority to review

16 regulations that are proposed by an agency?

17      A.  I do have a memory of a health benefits review

18 agency or a commission that reviews perhaps changes to

19 insurance plan benefits regulation.  Is that the type

20 of agency to which you're referring?

21      Q.  I don't know.  I'm not familiar with that one.

22 But have you ever heard of the Office of Administrative

23 Law?

24      A.  Oh, yes.

25      Q.  Do you know how long it takes, at a minimum,
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 1 to adopt a regulation in California under the APA?

 2      A.  No.

 3      Q.  Do you know what it costs?

 4      A.  What would the cost -- in terms of what?

 5      Q.  How much it would cost to engage in the steps

 6 necessary to adopt a regulation?

 7      A.  I guess I don't know what you mean by "cost."

 8 Do you mean the cost of -- the allocated cost of

 9 California state staff time?

10      Q.  All of -- yes, that and whatever else would

11 ordinarily be accounted for in the cost of a government

12 program.

13      A.  Well, costs of government programs don't

14 usually refer to the costs of promulgating regulations.

15 But I guess -- I guess I intuitively understand what

16 you mean by "costs," although I don't know in the

17 specific context what you're referring to.

18      Q.  When an agency goes through a process, say, to

19 explain how it will handle a given set of circumstances

20 under a given statute, would you expect that, after

21 that process was over, that facts and circumstances

22 that had not been anticipated would arise?

23      A.  It could certainly be possible that facts and

24 circumstances might arise that the agency had not

25 contemplated.
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 1      Q.  So it might be necessary, after the agency

 2 adopts a regulation, to amend that regulation, right?

 3      A.  If the facts and circumstances that arose made

 4 it -- meant that the agency wasn't able to do its job

 5 under the existing regulation, then it might want to

 6 revise the regulation, yes.

 7      Q.  And are you aware that, in order for an agency

 8 to adopt an amendment to a regulation that had

 9 regulatory effect, even if it changes only one word,

10 that it has to go through the entire rulemaking

11 process?

12      A.  I don't know if that's true or not true.

13      Q.  Are you aware that decisions reached in

14 adjudications such as this one are expressly exempt

15 from the rulemaking procedures of the Administrative

16 Procedure Act?

17      MR. VELKEI:  Objection, vague.

18      THE COURT:  I'm sorry.  Did you understand the

19 question?

20      THE WITNESS:  No.

21      THE COURT:  All right.  Can you rephrase?

22      MR. STRUMWASSER:  Q.  You understand that we are

23 sitting in an adjudicatory proceeding?

24      A.  Yes.

25      Q.  And that this adjudicatory proceeding will
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 1 result in a proposed decision from her Honor?

 2      A.  Yes.

 3      Q.  Which is proposed to the Insurance

 4 Commissioner --

 5      A.  Yes.

 6      Q.  -- who will adopt a final agency decision?

 7      A.  I think I that's right.

 8      Q.  And are you aware that decisions made in such

 9 a process are exempt from and need not follow the

10 procedures of the requirements to adopt a regulation

11 under the APA?

12      MR. VELKEI:  Relevance, your Honor.

13      THE COURT:  Well, I can take official notice if

14 that's true.

15      MR. STRUMWASSER:  Yes.

16      THE WITNESS:  Well, if her Honor says it's true,

17 then I probably will agree.  Yes, I agree.

18      MR. STRUMWASSER:  Q.  Are you aware that the

19 Administrative Procedure Act authorizes agencies to

20 designate adjudicatory decisions as precedent, making

21 them citable authority in subsequent cases?

22      A.  Could you read the question back?

23      THE COURT:  Sure.

24          (Record read)

25      THE WITNESS:  No, I wasn't aware of that.
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 1      MR. STRUMWASSER:  Q.  Then you also were not aware

 2 that, unless it is a decision coming out of an

 3 adjudication, is designated as a precedent decision, it

 4 is not citable in subsequent cases?  You're not aware

 5 of that either?

 6      A.  Now that you -- this all rings a very faint

 7 bell for me.  But this too has been -- it's been 20

 8 years since I had to take any study of this stuff.  But

 9 that sounds right.

10      Q.  You referred a moment ago to the notice that

11 was put out by the Commissioner, Exhibit 5624.  Is that

12 what you were referring to?

13          And I'm giving the witness a copy.

14      A.  Yes.

15      Q.  And you referred to it on direct examination

16 as a perfect example of how the Department gives

17 regulated entities notice of its enforcement focus,

18 right?

19      A.  Of its enforcement intentions, yes.

20      Q.  You word you used was "focus," but that's

21 fine.

22          Did you observe that Exhibit 5624 identifies

23 nine separate instances in 2010 in which specific

24 actions by insurers were overturned?

25      A.  Yes.
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 1      Q.  So those nine companies did not have the

 2 advance notice of Exhibit 5624, did they?

 3      MR. VELKEI:  Assumes facts not in evidence.

 4      THE COURT:  I'll allow it.  Seems logical.

 5      THE WITNESS:  They didn't have 5624.  But they may

 6 have had other notice.  I don't know.

 7      MR. STRUMWASSER:  Q.  Did you inquire of anybody

 8 whether those nine companies had advance notice?

 9      MR. VELKEI:  Again, assumes facts not in evidence.

10 It may be one company with nine instances or five

11 companies.  The number of companies, I don't think, is

12 really significant.

13      THE COURT:  Does it say?

14      MR. STRUMWASSER:  It says nine separate instances.

15      THE COURT:  But does it say nine separate

16 companies?

17      MR. VELKEI:  It does not.  It says nine separate

18 instances.

19      THE WITNESS:  No.

20      MR. STRUMWASSER:  Although it does say "insurers"

21 plural "denial."  And the answer -- we have the answer.

22      Q.  Are you aware, Dr. Kessler, that the Supreme

23 Court has held that an agency may put out lists of

24 prior decisions without violating the ban on

25 underground regulations?
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 1      A.  I don't know what the word "underground

 2 regulations" -- I don't know what that term means in a

 3 formal sense.  I didn't know there was a ban on it.

 4 And I'm not aware of the Supreme Court decision to

 5 which you refer.

 6      Q.  Let's tidy that up, then.  I'm sorry.  I

 7 forgot that you were unfamiliar with the term.

 8          I'd like you to assume that an underground

 9 regulation is a rule of general applicability that has

10 been adopted without the procedural requirements of the

11 Administrative Procedure Act.  Are you with me?

12      A.  Yes.

13      Q.  And I'd like you also to assume that agencies

14 are not authorized to adopt underground regulations.

15 Are you with me?

16      A.  Do you mean in California or in the --

17      Q.  Yes, of course.

18      A.  -- United States or both?

19      Q.  Neither.  Just California.

20      A.  Okay.

21      Q.  Now, is that the first you've heard that, that

22 agencies cannot adopt rules of general applicability

23 without going through the Administrative Procedures

24 Act?

25      A.  No, this makes sense to me.
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 1      Q.  But I think you've already testified, let me

 2 just make sure I heard you correctly, that you don't

 3 know of any Supreme Court precedent that expressly

 4 exempts listing prior adjudicatory decisions from the

 5 category of things called underground regulations?

 6      A.  Do you mean now you're talking about

 7 California Supreme Court precedent?

 8      Q.  Yes, I'm sorry.  Forgive me for parochialism.

 9      THE WITNESS:  Could you please read the question

10 back?

11      THE COURT:  Sure.

12          (Record read)

13      THE WITNESS:  Yes, I was not aware of that

14 California Supreme Court ruling.

15      MR. STRUMWASSER:  Q.  In your report, Exhibit

16 5621, you discuss past penalties levied by CDI's market

17 conduct division, right?

18      A.  Yes.

19      Q.  That discussion starts on Page 8, right?

20      A.  Yes.

21      Q.  You do understand that none of those cases

22 that you cite has ever been designated by the

23 Commissioner as precedent decisions, right?

24      MR. VELKEI:  It's irrelevant, your Honor.  Those

25 never went to adjudication.  I think the Department
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 1 contended that that applies when a case goes to

 2 adjudication.

 3      THE COURT:  Interesting.  I think that's true.

 4      MR. STRUMWASSER:  Yes.  I just want to confirm his

 5 knowledge that none of these went to adjudication and

 6 therefore were never designated as precedent.

 7      THE COURT:  All right.

 8      MR. VELKEI:  But that's not the question, your

 9 Honor.

10      THE COURT:  That wasn't the question you asked,

11 but I think that's a fair question, so rephrase.

12      MR. STRUMWASSER:  Okay.  Let me do it in two steps

13 then.

14      Q.  You understand that none of the cases that

15 you've cited in this section of your report ever went

16 to adjudication, right?

17      A.  None -- when you say none of the cases I've

18 cited in this section of my report, do you mean none of

19 the health insurance cases or no legal action by CDI's

20 market conduct division from 2002 through 2009 has ever

21 been adjudicated?

22      Q.  Actually, I don't know the answer to the

23 second.  So let's just go with the first.

24      A.  I thought you were asking the second question.

25 Okay.  You want to ask the first question.
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 1      Q.  Yes, let's just ask the first question, which

 2 is with respect to health insurers.

 3      A.  Oh, okay.  That -- that, I know.  Yes.

 4      Q.  So for example, your Figure 3 -- well,

 5 specifically with respect to your Figure 3, that

 6 includes non-health, right?

 7      A.  Yes.

 8      Q.  Do you know whether any of those went to a

 9 final agency decision?

10      A.  Do you mean adjudication?

11      Q.  Yes.

12      A.  I don't think any of these went to

13 adjudication.  I know for certain that none of the

14 health cases went to adjudication.  I don't think any

15 of the cases in this table went to adjudication.

16      Q.  To your understanding, those are all

17 settlements, right?

18      A.  Yes.

19      Q.  Would you agree that there are significant

20 differences between penalties that are determined in

21 settlement and penalties that are imposed after a

22 hearing and decision?

23      A.  As a general proposition?

24      Q.  Yes.

25      A.  No.
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 1      Q.  You don't?

 2      A.  No.

 3      Q.  No differences?

 4      A.  I don't know.  I couldn't agree to that as a

 5 general proposition because I don't know.  It would

 6 depend on the context.  I just don't know.

 7      Q.  I'm a little unclear on what the prior answer

 8 was then.  My question to you was whether there are

 9 significant differences between penalties determined in

10 settlements and penalties imposed after a hearing.

11          Your answer was no, but then I understood your

12 subsequent answer to mean it would depend.

13      A.  Oh, I'm sorry.  Yeah.  That -- I should have

14 said -- I understood your question to mean are there

15 significant -- do I -- could I say for sure that there

16 were significant differences.

17          And my answer is no, I couldn't, because it

18 would depend on the context to which you were

19 referring.

20      Q.  Now, even as to that answer, would you not

21 agree that there are differences categorically between

22 cases that are settled and cases that are actually

23 adjudicated?

24      MR. VELKEI:  Calls for speculation, vague.

25      THE COURT:  Do you understand the question?
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 1      THE WITNESS:  No.  No.

 2      MR. STRUMWASSER:  Q.  Cases that are settled are

 3 settled on the basis of compromise, correct?

 4      A.  Cases are settled for all kinds of reasons.  I

 5 don't know what you mean.

 6      Q.  They're based on the consent of the settling

 7 parties, correct?

 8      A.  Yes.

 9      Q.  Cases that are adjudicated are determined on

10 the basis of findings and conclusions by a tribunal

11 such as this one, correct?

12      A.  Yes, adjudicated cases are those decided by a

13 court.

14      Q.  And a settlement doesn't happen unless all of

15 the settling parties agree to its terms, right?

16      A.  Yes.

17      Q.  That is not true of an adjudicated

18 determination, right?

19      A.  Yes.

20      Q.  And from a -- from the point of view of your

21 understanding of the economics of deterrence theory,

22 would you agree that settlements for -- settlements are

23 not as useful as precedent-setting adjudications

24 because they do not provide the industry with the

25 information that would be necessary for them to have
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 1 what you consider to be reasonable notice?

 2      MR. VELKEI:  Objection, vague as to reference to

 3 "industry."  Are we talking then specifically about

 4 settlements in the context of CDI insurance regulation?

 5      THE COURT:  I think that's a fair question.  I

 6 didn't get the first part of the question either.

 7      MR. STRUMWASSER:  Why don't I do it over again.

 8      THE COURT:  All right.

 9      MR. STRUMWASSER:  Q.  You have emphasized here the

10 importance of what you call reasonable notice for

11 effective deterrence, right?

12      A.  Yes.

13      Q.  Would you agree that an adjudicatory decision

14 with findings of fact and conclusions of law, including

15 interpretations of statutes and regulations, provides

16 other firms in the regulated industry -- not just in

17 insurance but in general -- provides other firms better

18 notice for purposes of their own conduct in the future

19 than a settlement?

20      MR. VELKEI:  Overbroad.

21      THE COURT:  Overruled.

22          If you know.

23      THE WITNESS:  I don't understand really.  Is this

24 in the context of insurance or in general?

25      MR. STRUMWASSER:  Q.  I'm sorry.  I thought I was
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 1 clear on that.  No, it's not in the context of

 2 insurance.  It is as a general proposition would you

 3 agree that reasonable notice is better provided by an

 4 adjudicatory decision with findings of fact,

 5 conclusions of law, including interpretations of

 6 statutes and regulations, than a settlement?

 7      A.  No, not necessarily.

 8      Q.  Do you have your copy of 1152 up there, the

 9 Polinsky and Shavell "New Palgrave Dictionary"?

10      A.  Sure.

11      Q.  Turn if you would, please, to Page 7.

12          In the second paragraph under "Settlements,"

13 they say specifically, "Settlements dilute deterrence.

14 For an injurer's desire to settle, it must be because

15 the expected disutility of sanctions is lowered for

16 them."

17          Do you see that?

18      A.  Yes.

19      Q.  Do you agree with that?

20      A.  As a general proposition, I understand what

21 they're saying here.

22      Q.  Do you agree with it?

23      A.  Settlements -- yes, I do agree with it.

24 Settlements involve a trade-off.  But in the following

25 sentence, of course, they say the state may be able to
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 1 offset this effect by increasing the level of sanction.

 2 And I think that's true too.

 3      Q.  But as a general proposition, if the

 4 offsetting sanctions are higher than the settling law

 5 breaker expects to be assessed in a trial, then the

 6 settling law breaker will not accept the settlement,

 7 right?

 8      A.  I'm sorry.  Could you please read back that --

 9 I just couldn't follow.

10      THE COURT:  Sure.

11          (Record read)

12      THE WITNESS:  No, that's not accurate either.

13      MR. STRUMWASSER:  Q.  In the same section on

14 settlements, the fifth line from the bottom, sentence

15 starting on the right side of the line, "Second,

16 settlements hinder the amplification and development of

17 the law through the setting of precedence."  Do you see

18 that?

19      THE COURT:  I need to reread it.

20          Okay.

21      MR. STRUMWASSER:  Q.  "Second, settlements hinder

22 the amplification and development of the law through

23 the setting of precedence," you don't agree with that?

24      A.  I agree with that.  What they're talking about

25 here is settlements in private litigation, where the
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 1 terms of the settlements are hidden to the public.

 2          But settlements in insurance regulation

 3 matters are all public.  And in fact, the terms of the

 4 settlements are highly detailed.  And so this general

 5 concern that Polinsky and Shavell raise with

 6 settlements does not apply to this matter.

 7      Q.  Did you ever see any of the settlements that

 8 the Department of Insurance entered into in which the

 9 parties acknowledged that the private entity was not

10 acknowledging any liability for wrongdoing?

11      A.  That rings a bell.

12      Q.  That's a pretty standard term of a settlement,

13 right?

14      A.  I don't know.

15      Q.  Now, your assertion that the settlements by

16 virtue of their detail are public, I take it that your

17 point is that it could then inform subsequent

18 determinations by the agency and courts?

19      A.  And companies, yes.  That's why they're

20 required to make settlements public, I would think.

21      Q.  Now, for them to be able to rely

22 upon -- for anybody to be able to rely upon a

23 settlement for that purpose, the settlement would have

24 to be officially noticeable or admissible in an

25 enforcement proceeding, would it not?
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 1      MR. VELKEI:  Objection, calls for speculation,

 2 vague.

 3      THE COURT:  If he knows.

 4      THE WITNESS:  I don't know.

 5      MR. VELKEI:  I mean, we ain't relying on that

 6 here, your Honor.

 7      MR. STRUMWASSER:  Did I hear an objection?

 8      MR. VELKEI:  I'm sorry.

 9      MR. STRUMWASSER:  Q.  Now, in Pages 8 through 11,

10 you devote those pages to the argument that the penalty

11 in this case should be consistent with the historical

12 penalties that you identify there, right?

13      A.  You're referring to these pages in my report

14 now?

15      Q.  Yes, I'm sorry.

16      A.  Yes.

17      Q.  And you state that this is a fundamental

18 principle of regulatory enforcement?

19      A.  I think so, yes.  Yes.

20      Q.  Are you aware of any California case in which

21 a penalty imposed by an administrative agency was

22 invalidated because it was higher or lower than other

23 penalties imposed by that agency?

24      MR. VELKEI:  Your Honor, it's misleading,

25 misstates the record.  There has been no published
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 1 decision in the context of this kind of proceeding such

 2 that one would be invalidated.  The examiner

 3 understands that.

 4      MR. STRUMWASSER:  I have no idea what he even

 5 said.

 6      MR. VELKEI:  The point is that there's no

 7 published decision in the context of a penalty assessed

 8 by the Department of Insurance such that it would have

 9 an opportunity to be invalidated or not invalidated.

10      MR. STRUMWASSER:  The question wasn't limited to

11 the Department of Insurance.

12      THE COURT:  Okay.

13          Can you read the question back?

14          (Record read)

15      THE COURT:  Are you talking about an appellate

16 case or something?

17      MR. STRUMWASSER:  Sure.

18      THE WITNESS:  I don't know.

19      MR. STRUMWASSER:  Q.  So you don't know of any

20 case that holds what you call this fundamental

21 principle of regulatory enforcement as an actual

22 principle of California administrative law, do you?

23      A.  Yes.  My report isn't about California

24 administrative law.  It's about economic principles and

25 the theory of deterrence.  So I guess my answer --
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 1 that's my answer.

 2      Q.  Okay.  So when you say -- when you use the

 3 phrase "a fundamental principle of regulatory

 4 enforcement," that is not a statement that has anything

 5 to do with the law of regulatory enforcement; is that

 6 correct?

 7      A.  No.  It's a fundamental principle of

 8 regulatory enforcement that -- according to economic

 9 theory, which underlies much of the law of regulation.

10 Whether or not there is a specific California appellate

11 court decision along the lines you suggested, I

12 couldn't tell you sitting here.

13      Q.  So now I understand you to be saying that it

14 is an economic explanation of what is indeed being --

15 claimed here to be a principle of the law of regulatory

16 enforcement.  Did I hear that answer right?

17          (Reporter interruption)

18      MR. STRUMWASSER:  Q.  -- referred to as a

19 fundamental principle of regulatory enforcement is a

20 principle of regulatory law as you have been using it?

21      A.  I don't believe that's my testimony.  I

22 believe I answered this question already.

23      Q.  I asked you whether or not you knew of any

24 authority for the proposition that what you call a

25 fundamental principle of regulatory enforcement was a
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 1 part of California administrative law.

 2          And your answer was:

 3                         "My report isn't

 4                    about California

 5                    administrative law.  It's

 6                    about economic principles

 7                    and the theory of

 8                    deterrence."

 9          And you said:

10                         "So I guess my answer

11                    -- that's my answer."

12          So I understood that to mean that you were not

13 making any representations with regard to what the law

14 of regulatory enforcement is.

15          Am I incorrect in my assumption that you are

16 not making any representations as to the law of

17 regulatory enforcement?

18      MR. VELKEI:  Vague as the law of regulatory

19 enforcement.

20      THE COURT:  Overruled.

21      THE WITNESS:  If what you mean -- if your question

22 is am I making a statement about current California

23 law, the answer is no.  I am not an expert in

24 California administrative law.

25          If your question is am I making a statement
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 1 about the general principles underlying the law of

 2 regulation, then the answer is yes.

 3      MR. STRUMWASSER:  Q.  Are you making a statement

 4 about actual administrative law in any jurisdiction in

 5 the United States?

 6      A.  No.  I'm making a statement about the general

 7 principles underlying the law of regulation.

 8      Q.  And you don't know of any published decision

 9 that asserts the principle -- the principle that you

10 referred to as a fundamental principle of regulatory

11 enforcement in your report?

12      MR. VELKEI:  Objection, vague.

13      THE COURT:  Did you understand the question?

14      THE WITNESS:  No.  No, I don't.

15      THE COURT:  Can you rephrase?

16      MR. STRUMWASSER:  Q.  I asked you whether you were

17 aware of any California published case in which a

18 penalty had been imposed by an administrative agency

19 and was then invalidated.  And you said no.

20          And all I'm doing is extending that question.

21 Do you know of any published case anywhere in the

22 United States, any American jurisdiction, in which a

23 penalty imposed by an administrative agency was

24 invalidated because it was higher or lower than other

25 penalties imposed by that agency?
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 1      MR. VELKEI:  Objection, outside of scope of this

 2 witness's testimony.  We will be offering those cases

 3 and in fact have offered some of these cases ourselves,

 4 your Honor.  But he's not here as a legal expert on

 5 case law and jurisdictions on this issue.

 6      THE COURT:  I'll allow it for what he knows or

 7 doesn't know.  It's cross-examination.  I'm not sure

 8 we're getting anywhere.

 9      MR. VELKEI:  Thank you, your Honor.

10      THE WITNESS:  Could you please read the question

11 back?

12      THE COURT:  Actually, my problem with the

13 question, really, Mr. Strumwasser, is when you say

14 "penalty" are you referring specifically to monetary

15 penalty, or are you referring to other penalties?

16      MR. STRUMWASSER:  Excellent question.  I will

17 expand it to sanction, any sanction.

18      THE COURT:  What about "Yick Wo"?

19      MR. STRUMWASSER:  You mean the 19th century

20 discriminatory enforcement case?

21      THE COURT:  Yes, that one.

22      MR. STRUMWASSER:  That was not based on failure to

23 follow a precedent.  It was based on an allegation of

24 discrimination, right?

25      THE COURT:  True.
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 1      MR. VELKEI:  I would just suggest, your Honor, I

 2 mean, we can have this colloquy but --

 3      THE COURT:  All right.  We can find out if this

 4 witness knows anything about the subject.  Then let's

 5 move on.

 6      THE WITNESS:  As I sit here right now, I cannot

 7 produce a case cite for you.  However, I do have vague

 8 memory from long ago of cases where disproportionate

 9 punishment to what had been imposed in the past was

10 held to be invalid.  But I cannot give you case cites

11 just sitting here right now.

12      MR. STRUMWASSER:  Q.  So you've never encountered

13 language along the lines of the employment of a

14 sanction within the authority of an administrative

15 agency is not rendered invalid in a particular case

16 because it is more severe than sanctions imposed in

17 other cases?  You've never encountered that language?

18      MR. VELKEI:  Could we have that read back, your

19 Honor?

20      THE COURT:  Sure.

21          (Record read)

22      MR. VELKEI:  Vague.

23      THE COURT:  Overruled.

24      THE WITNESS:  It doesn't ring a bell.

25      MR. STRUMWASSER:  Q.  Let's talk about the Unum
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 1 Provident case, Dr. Kessler.  Do you know what the

 2 maximum penalty authorized by statute was in the Unum

 3 Provident case?

 4      THE COURT:  First you've got to ask him whether

 5 he's familiar with it.

 6      MR. STRUMWASSER:  It's in his report.  It's the

 7 highest bar on Page 10.

 8      THE COURT:  Okay.  So referring to that case.

 9      THE WITNESS:  Could I look at the documents in

10 that case to refresh my memory?  I have them with me.

11      MR. STRUMWASSER:  Sure.  Why don't you just tell

12 us what you're looking at as you do it.

13      THE WITNESS:  Okay.  Can I just get up and get the

14 case?  I have Unum Provident.

15      THE COURT:  Certainly.

16      THE WITNESS:  I didn't bring copies for everybody

17 though.

18      THE COURT:  That's all right.

19          Do you want to take a short break while he

20 looks for it?

21      MR. VELKEI:  That would be great, your Honor.

22      MR. STRUMWASSER:  I think we're close to being

23 done.

24      THE COURT:  Okay.

25      THE WITNESS:  So could you please read back
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 1 Mr. Strumwasser's question, and maybe I can answer it.

 2      THE COURT:  Yes.

 3          (Record read)

 4      MR. STRUMWASSER:  I would appreciate if in your

 5 answer you would tell us what you're looking at.

 6      THE WITNESS:  Yes, I'm looking at the California

 7 settlement agreement in the Unum Provident case, and

 8 I'm looking at the public report of the market conduct

 9 exam in Unum Provident.  There might be another

10 document here, but in the interest of time, let me just

11 see if I can find the answer in these documents.

12          You know, that kind of thing is usually in the

13 order to show cause, which I don't seem to have here.

14 So I guess my answer is I'm afraid I don't know.

15      MR. STRUMWASSER:  Q.  What would you be looking

16 for in the order to show cause to answer my question?

17      A.  I do recall in other orders to show cause that

18 I've read that they state the maximum penalty.  There

19 was a recent one I looked at where they actually said

20 what the maximum penalty was.  But I'm sorry.  I just

21 don't have -- it's in some other file.

22      Q.  By "recent" you mean other than the ones that

23 are listed in your report?

24      A.  I don't remember.

25      Q.  Now, you stated that the harm in the Unum
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 1 Provident case, which involved halting disability

 2 income benefits, was on its face far greater than the

 3 harm in the current matter, right?

 4      A.  Yes.

 5      Q.  What was the amount of harm in the Unum

 6 Provident case?

 7      A.  I'm looking through the stipulations to try to

 8 find the total amounts paid -- repaid by Unum Provident

 9 as a result of the market conduct exam and settlement

10 agreement.  And I can't -- I'm afraid I can't find it

11 just sitting here.

12      Q.  Do you recall what you did to compare whatever

13 that number was with the harm in this case?

14      A.  Yes.  I reviewed the -- all the documents in

15 the Unum Provident case and concluded that the harm

16 from discontinuing the income benefits to disabled

17 people in numerous cases was greater than the harm from

18 the Department's allegations of claims handling

19 violations in this case.

20      Q.  I have a hypothetical for you.

21          A hypothetical insurer -- let's call him

22 Hypothetical Insurer -- has committed one violation.

23 That is to say, it's taken one act in violation of the

24 law and, in so doing, has caused $10 million in harm.

25 And let's assume that it's a willful violation.
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 1          The Department of Insurance cites Hypothetical

 2 Insurer, and they have a settlement meeting at which

 3 the lawyer for Hypothetical says, "You've got us dead

 4 to rights.  You can get up to $10,000.  Who do I make

 5 the check out to?"

 6          And the Department, recognizing both that it

 7 had been dead to rights but that it can't get more than

 8 $10,000 says, "Make it out to the State of California,"

 9 and it settles its on that basis.  Do you have that

10 assumption in mind?

11      A.  Yes, I understand your hypothetical.

12      Q.  So in that situation, the Department has

13 settled for one tenth of 1 percent of the harm, right,

14 10,000 over 10 million?

15      A.  Yes.  And that's what's true in your

16 hypothetical, but that has nothing to do with this case

17 and also nothing to do with Unum Provident, where they

18 had lots and lots of violations apparently.

19      Q.  Dr. Kessler, I don't want us to get all

20 intoxicated by the fact that we're close here.

21      THE COURT:  All right.  He answered the question.

22 Just ask the next one.

23      MR. VELKEI:  Thank you, your Honor.

24      THE COURT:  The extra stuff is -- ignored.

25      MR. STRUMWASSER:  Okay.
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 1      Q.  I have a same hypothetical, but now there's a

 2 second company.  We'll call them Second Hypo.  And

 3 Second Hypo has also committed one act in violation,

 4 and it has caused -- and it was a willful act, and it

 5 has caused $10,000 in harm.  Are you with me?

 6      A.  Yes, I understand.

 7      Q.  They come to a settlement meeting, and the

 8 lawyer for Second Hypo says, "You've got us dead to

 9 rights, and we're going to follow the precedent in

10 Hypothetical Insurance Company where you accepted a

11 tenth of a percent of the harm as a penalty.  To whom

12 do I make out the check for 1 dollar" -- excuse me,

13 $100?"  Are you with me?

14      A.  Is there a question pending?

15      Q.  Do you have that assumption in mind?

16      A.  Oh, yes, yes.

17      Q.  In your opinion as an economist, should the

18 Department be bound to accept a one tenth of 1 percent

19 of harm settlement in the second case?

20      MR. VELKEI:  Incomplete hypothetical.

21      THE COURT:  Overruled.

22      THE WITNESS:  In your hypothetical, I would

23 certainly not want to bind the Department to accepting

24 a settlement less than harm.  But that has nothing to

25 do with my analysis of historical penalties, which
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 1 sought to quantify relative amounts of harm precisely

 2 to avoid the pitfall that your hypothetical highlights.

 3      MR. STRUMWASSER:  Q.  And I want to just -- I need

 4 to make a correction here.  A tenth of a percent would

 5 have been $100.  I take it that doesn't change your

 6 answer -- oh, I said 100.

 7      THE COURT:  First you said a dollar, and you

 8 changed it to 100.

 9      MR. STRUMWASSER:  Good.

10      Q.  Now, would you agree that reasonable people

11 can differ about the degree of harm caused by a given

12 violation?

13      A.  Yes, yes.

14      Q.  And if the Department of Insurance disagreed

15 with you about the significance of a violation of a

16 given statutory provision, would you agree that that

17 question, the assessment of the amount of harm from a

18 violation, represents the application of legislative

19 directives requiring the agency to reweigh and

20 reconcile often nebulous or conflicting policies behind

21 the directives in the context of a particular factual

22 situation and with a particular constellation of

23 affected interests?

24      THE COURT:  I can't keep all that in my mind.

25      THE WITNESS:  I'm afraid I can't either.
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 1      MR. STRUMWASSER:  Do you recall the Stewart

 2 article?  I don't have the number with me but -- 1148.

 3      THE COURT:  Yes, 1148.  I have it.

 4      MR. STRUMWASSER:  Q.  Turn to Page 6, if you

 5 would, please.

 6      A.  Yes, I have the article, and I'm on Page 6,

 7 although I haven't read either the article or Page 6.

 8      MR. VELKEI:  Okay.  I would just ask, your Honor,

 9 if we could, if the witness just have a minute to read

10 Page 6 or scan it or take a minute.

11      THE COURT:  So this is the -- because of the way

12 it came off has different page numbers than the article

13 would in the journal.  So where are you -- where is

14 your quote?

15      MR. STRUMWASSER:  The paragraph that is starting

16 with a pin cite 1684.

17      THE COURT:  Okay.

18      MR. STRUMWASSER:  And that paragraph is about a

19 dozen lines long.  If the witness would like to read

20 that, that would be fine.

21      THE COURT:  Okay.  Good.  That makes sense.

22          Is this the one with end notes?

23      MR. VELKEI:  Yes, it's got the first, second,

24 third, fourth, and if he could just take a moment to

25 look that over.



22074

 1      THE COURT:  Sure.

 2      THE WITNESS:  Sure.

 3      MR. VELKEI:  Thank you, your Honor.

 4      THE WITNESS:  Okay.  I've read the paragraph

 5 beginning with the star 1684.

 6      MR. STRUMWASSER:  Q.  And my question to you is

 7 whether you would agree that the assessment of the

 8 amount of harm caused by a violation is the kind of

 9 determination that requires an agency to reweigh and

10 reconcile the often nebulous or conflicting policies

11 behind legislative directives in the context of a

12 particular factual situation and -- particular factual

13 situation with a particular constellation of affected

14 interests and, as such, is matter that is reasonably

15 commended to the agency's discretion.

16      MR. VELKEI:  Misstates the document.  That's not

17 what the document says.

18      THE COURT:  That's a quote from the document

19 and --

20      MR. VELKEI:  Well, no, your Honor.  It says "the

21 application of legislative directives," not, "the

22 assessment of harm."

23      MR. STRUMWASSER:  The question was whether the

24 assessment of harm is an example of the application of

25 legislative directives and so on.



22075

 1      MR. VELKEI:  That wasn't the question.  But if

 2 that's the question, I appreciate it.

 3      MR. STRUMWASSER:  That's exactly the question.

 4      THE COURT:  All right.

 5      THE WITNESS:  So the question is is the assessment

 6 of harm the application of legislative directives?

 7      THE COURT:  No.  I think he's asking you whether

 8 the decision of harm and how big it is or small it is

 9 is one of the things that you leave to the agency's

10 either traditional model or expertise model in the new

11 deal because they have a better grasp on it than

12 others would.

13      MR. VELKEI:  But I think, to be fair, your Honor,

14 that the specific question is, looking at this

15 language, "The application of legislative directives

16 requires," blah, blah, blah, does he think that this

17 would apply to the assessment of harm, to be most

18 specific.  I think that was the examiner's question.

19      MR. STRUMWASSER:  I'm kind of fond of the question

20 I tried to ask.  Maybe I can do it again.

21      THE COURT:  We've all messed it up.

22      MR. STRUMWASSER:  No, no.  I just -- I'm fearful,

23 now that there's three questions out there, I'm not

24 sure what I'm going to get for an answer.

25      THE COURT:  Yes, all right.
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 1      THE WITNESS:  Please.

 2      MR. STRUMWASSER:  Q.  I'm asking you whether, in

 3 your opinion, the assessment of how much harm is

 4 involved in a violation of law in a regulatory setting

 5 is the kind of application of a -- calls for the kind

 6 of application of legislative directives that requires

 7 agencies to reweigh and reconcile often nebulous and

 8 conflicting policies behind the directives in the

 9 context of a particular factual situation with a

10 particular constellation of affected interests?

11      A.  No.  No, the assessment of harm -- what I

12 understand this article is talking about is where

13 agencies should direct resources or how they should act

14 on the presence of harm to different constituencies,

15 how that should be balanced off against one another.

16          But the assessment of the magnitude of harm I

17 would not consider -- that doesn't seem to me to be

18 what this article is talking about.

19      Q.  You've testified in this case that you see in

20 the statutes and regulations that are being applied

21 here a requirement that harm be assessed, right?

22      A.  Yes.

23      Q.  And you've also testified today that, in the

24 assessment of harm, reasonable people can differ.

25      A.  Yes.
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 1      Q.  Okay.  And now I'm asking you, if, in

 2 reconciling differences among people, in the

 3 understanding of harm under a legislative scheme such

 4 as this one whether it calls for weighing the kinds of

 5 factors that are listed in the Stewart article and

 6 hence requiring the balancing of policies in an

 7 inherently discretionary, ultimately political

 8 procedure.

 9      MR. VELKEI:  Asked and answered.

10      THE COURT:  Overruled.

11      THE WITNESS:  Yeah, no.  That's not -- no, I don't

12 agree with that.

13      MR. STRUMWASSER:  Q.  Let's take, for example, the

14 failure to maintain claim files.  You're aware that the

15 Department has charged the company with a failure to

16 maintain claim files in a number of instances?

17      MR. VELKEI:  Misstates the record.  The Department

18 has charged a failure to maintain copies of

19 acknowledgment letters that were never sent.  And my

20 understanding was that was done in the alternative on

21 the assumption that letters had been sent.

22          That's the only allegation of which I'm aware

23 around alleged failure to retain documentation in a

24 claim file.

25      MR. STRUMWASSER:  If Mr. Velkei were right, that
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 1 would be an application of the principle that I cited

 2 in my question.  Let's go with that.  There are going

 3 to be other instances that we will also cite about

 4 failure to maintain a claim file, including any

 5 Johnson & Rountree issues.

 6          But for present purposes, I just asked him if

 7 he knew that the Department had charged the company

 8 with failure to maintain a claim file.

 9      THE COURT:  Do you have that question in mind?

10      THE WITNESS:  Yes, I have your question in mind.

11 Go ahead.  I'm sorry.

12      MR. STRUMWASSER:  Q.  As I understand it, it is

13 your position that there is little or no harm in the

14 failure to maintain a claim file.

15      MR. VELKEI:  Misstates his testimony.

16      THE COURT:  Overruled.

17      THE WITNESS:  Certainly that's not my testimony.

18      MR. STRUMWASSER:  Q.  On Page 17 of your report --

19 of Appendix C --

20      THE COURT:  Appendix C?

21      MR. STRUMWASSER:  Yes, just a second.  We'll --

22          I see what my problem is.  It doesn't have a

23 page number.  Appendix C, Table C1.  Do you see where

24 that is?

25      THE COURT:  Yes.
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 1          Do you have that?

 2      THE WITNESS:  Yes, yes.

 3      MR. STRUMWASSER:  Q.  Under Item 4, first sentence

 4 after the heading "No harm resulted from PacifiCare's

 5 alleged failure to retain copies of acknowledgement

 6 letters," do you see that?

 7      A.  Yes.

 8      Q.  Where in your report would we find an

 9 evaluation of whether or not the failure to maintain

10 claim files, complete claim files, might cause harm to

11 the process?

12      MR. VELKEI:  Misstates the conclusions of the

13 witness.

14      THE COURT:  Well, I assume that in that question

15 you're expanding the failure to maintain copies of

16 acknowledgment letters to be a charge that you're not

17 maintaining the files.

18      MR. STRUMWASSER:  Failure -- I'll expand it.  I

19 appreciate that inquiry, your Honor.

20      Q.  Where in your report do we find any analysis

21 of harm to the process or possible harm to the process

22 from the failure to maintain any document in any claim

23 file?

24      MR. VELKEI:  Misstates the record, your Honor.

25 The charging allegations are focused on the failure to
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 1 retain letters that were never sent.  I mean, the

 2 Department has said "we're going to add more" it sounds

 3 like.

 4      THE COURT:  Overruled, Mr. Velkei.  He's an

 5 expert.  He can ask him the question.

 6      THE WITNESS:  Could you please read back

 7 Mr. Strumwasser's question?

 8      THE COURT:  Yes.

 9          (Record read)

10      THE WITNESS:  As I understand -- I guess my answer

11 is I did not find any harm to the process from failure

12 to maintain claims files because that was not an

13 allegation that the Department made.  The allegation,

14 as I understand it, was specifically failing to

15 maintain -- retain copies of acknowledgement letters

16 that were never sent.

17          That's a very different matter than the

18 general concern you raised about having incomplete

19 claims files, which is not an allegation, as I

20 understand it, in this case.

21      MR. STRUMWASSER:  Q.  Let's go back to the Anthem

22 settlement.  Okay?  That's one of the settlements that

23 you referred to on Pages 8 through 10 of your report.

24      A.  Okay.  Actually, your Honor, could we take a

25 restroom break?
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 1      THE COURT:  Yes, of course.

 2      MR. STRUMWASSER:  May I suggest that we do so in

 3 situ because we have two minutes left?

 4      THE COURT:  Yes.

 5          (Pause in proceedings)

 6      THE COURT:  Go back on the record.  Go ahead.

 7      MR. STRUMWASSER:  Thank you, your Honor.

 8      Q.  I want to go back to the Anthem settlement

 9 that you address in your report, 5621.  I'm going to

10 distribute a copy of Exhibit 5421, which is the OSC.

11          You're familiar with this document?  You

12 relied on it in your --

13      A.  Yes, yes.

14      Q.  -- in your report.

15          So if we turn to Page 3, Paragraph 9, we see

16 that, in 32 instances cited in the reports referenced

17 in Paragraph 4 above -- if you wish to look at those --

18 Anthem violated Section 790.03(h)5 by failing to

19 effectuate prompt, fair and equitable claims

20 settlements in which liability had become reasonably

21 clear.  Do you see that?

22      A.  Yes.

23      Q.  You understand from the reference to

24 Paragraph 4 that this had to do with rescissions,

25 right?
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 1      A.  Yes.

 2      Q.  And, actually, you can get it in Paragraph 9

 3 too.

 4          And then, if we turn to Page 4, Paragraph 10,

 5 there are 27 instances cited in which Anthem violated

 6 790.03(h)3 by failing to adopt and implement reasonable

 7 standards for the prompt investigation and processing

 8 of claims stemming from rescissions.  Do you see that?

 9      A.  Yes.

10      Q.  So I get a total of 32 plus 27, or 59, acts in

11 violation that are specified here.  Right?

12      A.  From those two paragraphs in the OSC, yes.

13      Q.  And those are the only ones for which the acts

14 in violation are enumerated, right?

15      A.  I would have to review the document more fully

16 to refresh my memory, but I think that's right.

17      Q.  Now, under 790.035, the largest penalty that

18 can be assessed for 59 acts in violation of the law, if

19 they are willful, is $590,000, right?

20      A.  Could you please read back

21 Mr. Strumwasser's question?

22      THE COURT:  Well, it's 10,000 for willful, times

23 the number of acts, which is 59, so 590,000.

24      MR. STRUMWASSER:  Thank you, your Honor.

25      MR. VELKEI:  Except it misstates the record of how
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 1 many acts were presented by the Department in the

 2 context of the resolution of that, which resulted in

 3 payments of almost $20 million and thousands of cases

 4 of rescission and many other things, your honor.  So

 5 this is really improper and misstates the record and is

 6 misleading.

 7      MR. STRUMWASSER:  Actually, I don't think there's

 8 even a question pending for which that was not an

 9 objection.

10      THE COURT:  Okay.

11      MR. VELKEI:  Well, this line of questions then.

12      THE COURT:  Overruled.

13      THE WITNESS:  I'm sorry.  Go ahead.

14      MR. STRUMWASSER:  Q.  So if we assume,

15 Dr. Kessler, that the $1 million penalty was

16 specifically intended to cover the 59 acts in violation

17 specified in Pages 3 and 4, that would imply that the

18 settlement yielded 16- -- almost $17,000 per act in

19 violation.

20          Would you get that same number, just dividing

21 $1 million by 59?

22      MR. VELKEI:  Calls for speculation.  There's no

23 reasonable basis to assume that, your Honor.  We have

24 asked for this data.  The Department has not turned it

25 over and is now using our lack of information to try to
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 1 suggest an outcome that is not consistent with the

 2 record.

 3          And it's fine if it -- with respect to

 4 Dr. Kessler, the questions are the questions, your

 5 Honor.  But we certainly expect Mr. Cignarale, in the

 6 context of his testimony on the penalties here to

 7 explain those other cases and provide us with

 8 information such that we can meaningfully challenge

 9 what the Department seems to try to want to contend.

10      THE COURT:  Are you finished?  Are you finished?

11      MR. VELKEI:  I am not saying anything further,

12 your Honor.

13      THE COURT:  Can you read the question back.

14          (Record read)

15      THE WITNESS:  I guess I -- my answer to your

16 question is I don't know.  And the reason is because

17 the OSC doesn't specify acts as specified in 790.035

18 which would create the cap on the penalty to which

19 you're referring.

20          What they refer to is instances cited in the

21 reports which may constitute multiple acts.  I don't

22 remember.  Although, I do have the public version of

23 the OSC in front of me underlying this, which I don't

24 know if -- I only have one copy of it, but I have it

25 from my own files.
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 1      MR. STRUMWASSER:  Q.  Is that any different from

 2 5421?

 3      A.  It's certainly different from what you handed

 4 me because it has a lot more detail in it.

 5          I'm sorry -- the public version of the

 6 targeted MCE.  Sorry, sorry.  My mistake.  And there's

 7 all kinds of other violations listed in the public

 8 version of the MCE.  So I guess my answer to your

 9 question is I don't know.

10      Q.  Actually, I think the question was arithmetic,

11 so I'll just count on the Court to take official

12 notice.

13      MR. VELKEI:  We would dispute the official notice,

14 your Honor.

15      THE COURT:  Overruled.

16      MR. STRUMWASSER:  Q.  But, Dr. Kessler, I heard in

17 your answer an acknowledgement that what -- that the

18 penalty, that the aggregate penalty that the Department

19 could have gotten in the Anthem case was constrained by

20 the number of acts in violation that the Department

21 could prove, correct?

22      A.  No, no.  That's not my testimony.

23      Q.  Well, do you agree that the aggregate penalty

24 that the Department can obtain in a case is constrained

25 by the number of acts in violation that the Department
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 1 can allege and prove?

 2      A.  Yes.  As a general matter, that's a true

 3 statement.

 4      Q.  And do you know how many acts in violation

 5 there were for any of the settlements that you have

 6 cited in this case?

 7      MR. VELKEI:  Calls for speculation.  We renew our

 8 request for the underlying data in connection with all

 9 of these health insurance exams.

10      THE COURT:  Overruled.

11          Do you need the question read back?

12      THE WITNESS:  Yes, please.

13          (Record read)

14      THE WITNESS:  It may not even -- the answer is I

15 don't know.  And the reason is because that number may

16 not ever have been determined by anyone in a public

17 document -- public document or even privately.  If the

18 statute wasn't going to provide a constraint, the

19 Department may never have bothered to try to count up

20 the number of acts as it would be under the statute.

21      MR. STRUMWASSER:  Q.  What do you mean by "if the

22 statute was not going to provide a constraint"?

23      A.  If the Department was able to show a

24 sufficiently large number of acts as defined in the

25 statute such that the penalty -- the maximum penalty
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 1 that it could possibly obtain was very, very high and

 2 much higher than what it thought was appropriate, then

 3 they may not ever have bothered to determine what the

 4 specific constraint was.

 5      Q.  And conversely, if the Department did

 6 calculate the number of acts in violation that it could

 7 allege and prove and concluded that the -- that number

 8 multiplied by 10,000 would not possibly be a sufficient

 9 penalty, it would then settle for the amount that --

10 the best amount it could get given the statutory

11 constraint, right?

12      MR. VELKEI:  Calls for speculation.  Renew our

13 request that the Department turn over data related to

14 these issues.

15      THE COURT:  Overruled.

16      THE WITNESS:  I have no evidence that that was the

17 case in any of these matters.

18      MR. STRUMWASSER:  Q.  That's right.  You don't

19 have evidence that that was the case, nor do you have

20 evidence of the other speculation that you offered,

21 which was that the Department did not want as much of a

22 fine as it could have supported under the statutory

23 constraint.  You just don't know whether any of they

24 settlements were constrained by the $10,000 cap, right?

25      MR. VELKEI:  Misstates his testimony.
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 1      THE COURT:  Overruled.

 2      THE WITNESS:  I certainly never testified that.

 3 But it would have been helpful for the Department to

 4 have provided the complete files of these prior

 5 settlements because then I might be better able to

 6 answer your question.

 7      MR. STRUMWASSER:  Q.  You don't know whether the

 8 $10,000-per-act-in-violation cap constrained any of the

 9 settlements to which you point in your report, correct?

10      A.  I don't know.  I have no evidence that it did

11 and no evidence that it didn't.  But my inability to

12 evaluate this is a direct product of the Department's

13 declining to provide me with the information on what

14 was going on in those cases.

15      MR. STRUMWASSER:  No further questions.

16      THE COURT:  All right.

17      MR. VELKEI:  So, your Honor, I think what I

18 propose, if this is okay with the Court, is to come

19 back at 1:00?  I don't expect to have a lot.  I think I

20 should be finished within an hour if that.

21      THE COURT:  Okay.

22      MR. VELKEI:  I do want to apologize for my

23 frustration over this issue on the documentation of

24 these other settlements.  And at some point, it may

25 just make sense in the context of when we're doing
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 1 cleanup to address this issue, perhaps even in writing.

 2      THE COURT:  Okay.

 3      MR. VELKEI:  I appreciate it, your Honor.  And you

 4 know, we had talked I know months ago, several months

 5 ago, about raising the possibility of, in a context of

 6 the experts, whether some of the information we

 7 requested would be become relevant.  And perhaps we can

 8 take it up at that time.

 9      THE COURT:  Okay.

10      MR. VELKEI:  Thank you very much.

11      THE COURT:  Come back at 1:00.

12      MR. STRUMWASSER:  1:00 o'clock.

13          (Whereupon, the luncheon recess was taken

14           at 10:55 o'clock a.m.)

15
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 1                     AFTERNOON SESSION

 2                         ---o0o---

 3          (Whereupon, all parties having been

 4           duly noted for the record, the

 5           proceedings resumed at 1:36 p.m.)

 6            REDIRECT EXAMINATION BY MR. VELKEI

 7      MR. VELKEI:  Good afternoon, Dr. Kessler.  You had

 8 been questioned about articles on your curriculum vitae

 9 that related to deterrence.  And you mentioned over

10 ten.  I noted a few on your resume that you're not

11 mentioning, but I wanted to ask you whether these

12 articles also related to deterrence theory.

13          First one is Page 3 of your CV, "Empirical

14 Study of the Civil Justice System."  Would that also be

15 related to deterrence theory?

16      A.  Yes.

17      Q.  How about, "What do Prosecutors Maximize:  An

18 Analysis of Federalization of Drug Crimes" on Page 5,

19 is that also related to deterrence theory?

20      A.  Yes.

21      Q.  And finally, "The role of discretion in the

22 criminal justice system," is that also an article

23 related to deterrence theory?

24      A.  Yes.

25      Q.  I wanted to turn your attention if I can to
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 1 Exhibit 5622 and Page 15 of the slide presentation that

 2 was offered there, sir.

 3          Let me know when you've had an opportunity to

 4 turn to that.  Ready?

 5      A.  Yes.

 6      Q.  I wanted to focus you on the last column that

 7 asks --

 8      THE COURT:  22?

 9      MR. VELKEI:  5622, your Honor, Page 15.

10      THE COURT:  Oh.

11      MR. VELKEI:  Q.  I want to focus you on the column

12 that talks about whether the difference is

13 statistically significant.  You were asked by CDI

14 counsel whether you had committed what he termed a

15 classic freshman error in introductory statistics by

16 even discussing whether this difference was

17 statistically significant.  Do you agree with that,

18 Dr. Kessler?

19      A.  No.

20      Q.  And have you ever previously taken the

21 position that was proffered by CDI counsel?

22      MR. STRUMWASSER:  I'm sorry.  I didn't understand

23 that question.

24      THE COURT:  I didn't either.  It left a lot out.

25      MR. VELKEI:  Q.  So focusing on this concept that
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 1 the statistics and whether the difference was

 2 statistically relevant was not an appropriate analysis

 3 to take with regard to this particular issue, have you

 4 previously taken this same position that CDI counsel

 5 took, Dr. Kessler?

 6      MR. STRUMWASSER:  I think it's ambiguous.  It's a

 7 question, not a position.  If he wants to characterize

 8 or state what the position is, I think that's the

 9 appropriate way to have a clear record here.

10      THE COURT:  I'm not exactly sure what you're

11 referring to, Mr. Velkei.  Has he taken a position on

12 what?

13      MR. VELKEI:  Department counsel characterized

14 Dr. Kessler's reliance upon statistical differences as

15 a classic freshman error in introductory statistics.

16 And the view was expressed that this was not in fact an

17 appropriate analysis, to include any analysis based on

18 whether a difference is statistically relevant or not.

19          So I'm simply asking has Dr. Kessler

20 previously taken that position himself.

21      THE COURT:  I'll allow it.  It's just general.

22 I'll allow it.

23      THE WITNESS:  I have taken this position.  Maybe

24 let me explain.

25          I understood Mr. Strumwasser's concern that
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 1 he -- that I had examined the entire population of

 2 complaints.  And so his concern was that statistical

 3 significance test in that context was irrelevant.

 4          In my 1996 paper, "Do Doctors Practice

 5 Defensive Medicine," that paper was also based on a

 6 population, actually, of Medicare claims.  And in its

 7 prepublication form, Mark and I had taken the view that

 8 we shouldn't report statistical significance, that

 9 statistical significance of the estimated effects of

10 law reforms in that context was irrelevant for the

11 reason that Mr. Strumwasser, as I understand his

12 concern, had raised.

13          And the reviewers of that paper that disagreed

14 with us.  Their view was that the -- because the

15 analyst in a before-after-type analysis chooses the

16 time period of the analysis, that means that the

17 analyst is essentially creating a sample for him or her

18 to examine, and so standard errors are appropriate.

19      Q.  So do you agree with the view expressed, their

20 view?

21      A.  Yes.  The reviewers convinced me that that was

22 the appropriate way to view before-after-type analysis.

23      Q.  Moving on, if we can, I want to refer to a

24 specific question and answer.  It's at Page 21653,

25 Lines 4 to 7.
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 1                         Question:  "You do

 2                    believe that the regulatory

 3                    capture contributed to

 4                    likelihood that the

 5                    Department was going to seek

 6                    penalties in this case, right?"

 7                         Answer:  "I don't know."

 8          Is that in fact your view, Dr. Kessler?

 9      A.  Well, when Mr. Strumwasser asked me that

10 question, I guess I had in mind could I be sure that

11 regulatory capture contributed to the Department's

12 request for penalties.

13          And I can't know for sure, but overall, I

14 would say yes, regulatory capture in all likelihood did

15 contribute to their decision to seek penalties.

16      Q.  Slide 25 of 5622, Dr. Kessler, you were asked

17 whether that -- the information that's reflected in

18 Slide 25 included data with regard to brokers and

19 agents.  I believe you testified that it did.

20          Have you had an opportunity to look and

21 determine whether in fact that is the case, sir?

22      MR. STRUMWASSER:  I'm sorry.  Which slide are we

23 on?

24      THE COURT:  25.

25      THE WITNESS:  25.
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 1      MR. STRUMWASSER:  Thank you.

 2      THE WITNESS:  Yes.  I did investigate that issue

 3 after having been asked about it.  And I was mistaken.

 4 The analysis -- the data underlying Slide 25 does not

 5 include penalties imposed on brokers and agents.

 6      MR. VELKEI:  Q.  Okay.  I want to turn then to

 7 some question and answers where I want to give you the

 8 opportunity to clarify testimony if it's appropriate.

 9          You were asked:

10                         "Do you know how many --

11                    Who had more written

12                    communications in 2007 with

13                    Department management, CMA on

14                    the one side or United and

15                    PacifiCare on the other?"

16                         Answer --

17          -- and this is -- the answer was:

18                         "I do not know whether

19                    the CMA or United and PacifiCare

20                    had more written correspondence

21                    with the Deputy Commissioner or

22                    above.  But which party had a

23                    greater volume of correspondence

24                    of any of these forms is not by

25                    itself dispositive about capture."
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 1          Your statement then was:

 2                         "One would expect

 3                    PacifiCare, even in the

 4                    absence of capture, to

 5                    have more communications

 6                    with the Department than

 7                    a position interest group

 8                    because the Department has

 9                    statutory responsibility

10                    and authority over

11                    PacifiCare's business."

12          Did you get that last piece of the answer

13 correct, Dr. Kessler?

14      A.  No.  I misspoke.  What I meant to say was even

15 in the presence of capture, and then I think I made the

16 same mistake just a moment later.

17      Q.  Okay.  You used the term in answer to

18 questions from Department counsel "deference to factual

19 findings," that in the absence of capture, there should

20 be deference to factual findings by the Department.

21 What specifically did you have in mind, Dr. Kessler,

22 when you made that statement?

23      A.  I can think of a few aspects of deference to

24 factual findings.  One would be the number and

25 character -- characterization of complaints.  Another
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 1 would be the extent of concern that the Department

 2 reported from different interest groups, maybe like

 3 providers.  And third would be the documentation of the

 4 complaints themselves where -- was the documentation

 5 complete and had it been turned over, had it been

 6 examined by both sides.

 7      Q.  Let's turn to a different question.  You were

 8 asked about whether reasonable minds may differ about

 9 the amount of harm in any given situation, and your

10 testimony was yes.  What did you mean by that, sir?

11      A.  What I meant was that reasonable people might

12 disagree on the specific estimate of the extent of harm

13 in a particular situation.  But I would expect

14 reasonable people to agree on the overall range of

15 estimates of any particular situation.  And that's

16 because the range of estimates would depend on evidence

17 and analysis that would have to be replicable and

18 shared by reasonable people.

19      Q.  Turning if we can to a hypothetical, there was

20 a series of hypotheticals that were posed by CDI

21 counsel related to the No. 2 pencil.  And the

22 hypothetical that I want to talk to you about related

23 to $100 to fully comply with the regulation around the

24 No. 2 pencil, $50 to comply 75 percent of the time, and

25 then the question was asked of you:
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 1                         "Then decision to

 2                    spend the higher amount,

 3                    the $100 rather than the

 4                    $50, would depend on

 5                    whether the penalty for

 6                    submitting one of those

 7                    forms without a No. 2 pencil

 8                    is going to be greater than

 9                    the savings of 100 minus 50,

10                    correct?"

11                         Answer:  "In your

12                    hypothetical, yes, I think

13                    that's right."

14          Dr. Kessler, are you suggesting that the

15 theory of deterrence promotes a view that one should

16 break the law if it is profitable to do so?

17      A.  No, certainly not.  Saying that the theory of

18 deterrence advocates that somebody -- that people break

19 the law is like saying that the Criminal Code advocates

20 that people punch one another in the nose just because

21 it doesn't put every single person who punches somebody

22 in prison for ever.

23          The point of the theory of deterrence is to

24 balance the costs and benefits of compliance which, in

25 fact, is exactly what the implementing regulations
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 1 governing this case suggest that the Department and the

 2 law should do.

 3      Q.  Turning then to discussion of settlements,

 4 Dr. Kessler -- and I want to direct your attention to

 5 Exhibit 1152.

 6      A.  1152?

 7      Q.  Yes.

 8      A.  Yes, I'm with you.

 9      Q.  All right.  Give me one second.

10          And I want to direct your attention to the

11 specific area on which you were questioned, which is

12 Page 7 of that document.  So let me know when you get

13 there.

14      MR. STRUMWASSER:  Give us a second.

15      MR. VELKEI:  Yes.

16      MR. STRUMWASSER:  Thank you.

17      MR. VELKEI:  Q.  Dr. Kessler, are you with us?

18      A.  Yes.

19      Q.  And I'm going to ask you about some of the

20 language that you were directed to in that particular

21 section on settlements.  The sentence which is about a

22 third of the way down says -- beginning, "Specifically,

23 settlements dilute deterrence for, if injurers desire

24 to settle, it must be because the expected disutility

25 of sanction is lowered for them."
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 1          So first of all, could you just explain what

 2 the authors mean by that?

 3      A.  Yes.  What they mean by that is, if injurers

 4 desire to settle, it has to be because they're

 5 incurring less liability somehow by settling rather

 6 than by litigating.

 7      Q.  Now, in your opinion, does that statement

 8 apply in the regulatory context, specifically in the

 9 context of regulation by the Department of Insurance

10 here?

11      A.  No.

12      Q.  Why not?

13      A.  Well, for a few reasons.  First, PacifiCare,

14 by virtue of -- and other insurers, by virtue of the

15 fact that the Department regulates multiple dimensions,

16 all aspects of their business, needs to maintain a

17 positive relationship with its regulator.  So that need

18 for a positive relationship creates an incentive to

19 settle independent of a desire to avoid liability.

20          But second, the Department, as I understand

21 it, has the general authority to suspend or revoke

22 PacifiCare's or other insurer's licenses.  And so that,

23 too, creates an incentive for insurers to seek to

24 resolve their disagreements with the regulator

25 independent of litigation.
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 1      Q.  Any other reason, sir?

 2      A.  Yes.  A third reason is that historically

 3 insurers have paid not only their own costs in

 4 litigation but also the Department's costs.  And so

 5 that creates still another reason to settle over and

 6 above that in the typical civil justice context.

 7      Q.  Is it possible in fact that, in the context of

 8 settlement, an insurer may actually pay more than they

 9 might otherwise be liable if it went all the way

10 through the litigation?

11      MR. STRUMWASSER:  Calls for speculation.

12      THE COURT:  Overruled.

13      THE WITNESS:  Yes, it's certainly possible, either

14 to maintain good will with the Department or for the

15 simple reason that it avoids both sides of the costs of

16 litigation by doing so.

17      MR. VELKEI:  Q.  Would it be rational for an

18 insurer to do that?

19      A.  Yes.

20      Q.  To pay more than what they otherwise would be

21 liable in those situations?

22      A.  Yes.

23      Q.  Second sentence that was discussed by CDI

24 counsel, going about three quarters of the way down,

25 the sentence beginning, "Second, settlements hinder the
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 1 amplification and development of the law through

 2 setting of precedence," do you see that, sir?

 3      A.  Yes.

 4      Q.  Does that statement apply here in your

 5 opinion?

 6      A.  No.

 7      Q.  Why not?

 8      A.  This article is a general article about the

 9 justice system.  And typically, settlements are not

10 public information.

11          In the context of settlements between insurers

12 and the Department, those settlements are required to

13 be made public.  And so the typical concern that they

14 hinder development through setting a precedent doesn't

15 apply.

16      Q.  Would publication of the settlements as done

17 by the Department of Insurance in this case actually

18 promote the amplification and development of the law?

19      A.  Yes, I would imagine that's one of the reasons

20 that the law requires the settlements to be made

21 public.

22      Q.  Dr. Kessler, have you seen any penalty

23 assessed outside of the context of settlement in

24 this -- by the Department of insurance?

25      A.  Not against health insurers, no.
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 1      Q.  And is that fact in and of itself significant?

 2      A.  Yes, it is.  It says to me that this is the

 3 way that the Department resolves these matters, and

 4 that it's a reasonable and effective way for it to do

 5 so.

 6      Q.  I'd like to then pivot, if we can, to the last

 7 category where we ended in the morning about the

 8 so-called caps upon the Department of Insurance in

 9 negotiating settlements with the other health insurers

10 we discussed.

11          You were asked whether there was evidence to

12 suggest that the CDI was not in fact constrained by the

13 cap under 790.35 in assessing penalties against those

14 other health insurance companies.

15          You said you needed the papers but, when

16 pressed, said you couldn't identify any evidence that

17 would suggest that.  Have you since had an opportunity

18 to look at the issue further, Dr. Kessler?

19      A.  Yes.

20      Q.  First of all, with regard to Blue Shield, was

21 there a cap -- was the penalty assessed against Blue

22 Shield constrained by any kind of cap as a result of

23 790.035?

24      A.  No, it couldn't have been, because the penalty

25 was zero.
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 1      Q.  Turning, then, if we can to Blue Cross, I'd

 2 like to direct your attention back to 5421.  And if

 3 you'd give me a moment, I'm going to have to pull that

 4 out myself, Dr. Kessler.

 5          Let me know when you're ready, sir.

 6      A.  Yes.

 7      Q.  Okay.  So Dr. Kessler, the Department focused

 8 you on Paragraphs 9 and 10 of that order to show cause

 9 which referenced 57 alleged citations of 790.03.  Do

10 you recall those questions?

11      A.  Yes.

12      Q.  You were asked whether that would in fact

13 suggest that the cap on possible penalties that could

14 be assessed would be lower than $1 million dollars, and

15 the Department may well have accomplished a victory in

16 obtaining a penalty that was higher than that.  Do you

17 recall those questions, sir?

18      MR. STRUMWASSER:  That really is misleading

19 because the question had an assumption on it.

20      THE COURT:  That isn't exactly the question.

21      MR. VELKEI:  Q.  Are there other references in

22 5421, Dr. Kessler, that would suggest that the cap

23 would be substantially higher than the 57 alleged

24 violations in 790.03 that were discussed with you

25 earlier in the morning?
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 1      A.  Yes.

 2      Q.  What would that be, sir?

 3      A.  Well, in Paragraph 5, the -- of the order to

 4 show cause, the Department alleges that Anthem

 5 rescinded 1880 individual's policies, and that would

 6 suggest a good deal more -- a larger number of

 7 violations than just 59.

 8      Q.  Dr. Kessler, recognizing you had limited time

 9 to address this issue further, did you -- were you able

10 to do some additional investigation on this issue of

11 what would be the potential cap under 790.035, what

12 would be the possible constraints on the Department's

13 ability to assess a penalty?  Did you have an

14 opportunity to get some additional information?

15      MR. STRUMWASSER:  Is this based on the 1880?  Is

16 that the question?

17      MR. VELKEI:  No, it's more general.

18      MR. STRUMWASSER:  Thank you.

19      THE WITNESS:  Yes.

20      MR. VELKEI:  I'd like to mark for identification

21 as respondent's next in order, which I believe, your

22 Honor, is 5632.

23      THE COURT:  Correct.  Says, "Minimum Cap

24 Penalty" -- "'Minimum' Cap On Health Insurer Penalty."

25          (Respondent's Exhibit 5632 marked for
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 1           identification)

 2      MR. VELKEI:  Q.  Dr. Kessler, can you explain

 3 what's in 5632?

 4      A.  Yes.  5632 presents the minimum cap on

 5 penalties that would result from the $10,000-per-act

 6 limit in Section 790.035 for the three other health

 7 insurance cases for which there were data available and

 8 the current case.

 9      Q.  Now, I'd like to focus you on the title

10 "'Minimum' Cap on Health Insurer Penalties - Based

11 Solely on Reported Acts of Rescission."  What do you

12 mean by that, Dr. Kessler?

13      A.  I mean that I am -- in preparing this chart, I

14 only sought to consider the acts of rescission as

15 reported by the Department in determining what the

16 minimum cap on penalties would be.

17          There were other allegations of violations in

18 all three of these other cases that I disregarded for

19 purposes of calculation of the minimum cap.

20      Q.  I'd like to focus your attention on the fourth

21 column, "Potential Rescission Penalty."  What is

22 reflected there, Dr. Kessler?

23      A.  So what that does, the fourth column takes the

24 number in the third column, which is the acts of

25 rescission as reported by the Department in each of



22107

 1 those cases, and multiplies it by the $10,000-act limit

 2 imposed by Section 790.035.

 3      Q.  You make a statement at the bottom of the

 4 chart, "Rescission constitutes violation of CIC

 5 790.03(h)(5)," and cite to a particular exhibit.  What

 6 is the point that you're trying to communicate there,

 7 Dr. Kessler?

 8      A.  I'm just trying to indicate that rescission is

 9 considered by the Department to be a violation of

10 Section 790.03, and so the number of acts of rescission

11 reported by the Department would be a basis for seeking

12 penalties under Section 709.035.

13      Q.  And to be clear, this minimum cap doesn't

14 include the allegations of claims handling violations

15 that were contained in all three of those other

16 actions -- Blue Shield, Anthem, Blue Cross, and Health

17 Net, correct?

18      A.  That's correct.

19      Q.  On the issue about -- your testimony that the

20 Department itself reported these specific instances of

21 rescission, what is that based upon, Dr. Kessler?

22      A.  Their press releases that I got off their Web

23 site.

24      MR. VELKEI:  All right.  I'd like to mark if I

25 could as Exhibit 5633 three press releases: one related
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 1 to the Blue Shield settlement, one related to the Blue

 2 Cross settlement, and one related to the Health Net

 3 settlement.

 4          I thought for purposes of simplicity, just

 5 make it one exhibit, your Honor?

 6      THE COURT:  5633?

 7      MR. VELKEI:  Yes, your Honor.

 8          (Respondent's Exhibit 5633 marked for

 9           identification)

10      MR. VELKEI:  Q.  Is 5633 what you relied upon,

11 Dr. Kessler, for the third column as reflected in 5632?

12      A.  Yes.

13      Q.  These were derived from the Department's Web

14 site?

15      A.  Yes.

16      MR. VELKEI:  No Further questions, your Honor.

17      THE COURT:  Anything further?

18      MR. STRUMWASSER:  Yes.  Could we take a few

19 minutes?

20      THE COURT:  How long?

21      MR. STRUMWASSER:  15 minutes.

22      THE COURT:  All right.  How long do you think

23 you'll be?

24      MR. STRUMWASSER:  15 after that.

25      THE COURT:  All right.
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 1          (Recess taken)

 2      THE COURT:  All right.  go back on the record.

 3      MR. STRUMWASSER:  Thank you, your Honor.

 4          RECROSS-EXAMINATION BY MR. STRUMWASSER

 5      MR. STRUMWASSER:  Q.  Good afternoon, Dr. Kessler.

 6 You testified this afternoon that you are still not

 7 sure that CMA's participation contributed to the

 8 decision of the Department to seek penalties, but you

 9 think it was the case in all likelihood.  Was that your

10 testimony?

11      A.  I don't think that's what I said.  Could I --

12      Q.  Well, let's break it down.  You said again

13 today --

14      THE COURT:  Wait.  He didn't finish.

15      MR. STRUMWASSER:  Oh, I'm so sorry.

16      THE WITNESS:  Maybe could we just read the

17 testimony or --

18      MR. VELKEI:  It might be a little tricky.

19      THE WITNESS:  Okay.

20      MR. STRUMWASSER:  Q.  Let me break it down for

21 you.

22      MR. VELKEI:  Your Honor, is it okay to stop and

23 try, or do you want to --

24      THE COURT:  Let's see what he has to say.  If it

25 doesn't come out right, we can figure out --
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 1      MR. VELKEI:  Thank you.

 2      MR. STRUMWASSER:  Q.  Are you still not sure

 3 whether CMA's participation affected the decision of

 4 the Department to seek penalties?

 5      A.  No, I don't believe that was my testimony.  I

 6 believe my testimony was I cannot say with certainty

 7 that capture resulted -- that capture led the

 8 Department to seek penalties in this case.  I believe

 9 my testimony was I cannot say with certainty.

10      MR. STRUMWASSER:  We had a system failure.

11      THE COURT:  Okay.

12      MR. VELKEI:  Did you want to try to find his

13 original answer?  I'm happy to do it on this end.

14      MR. STRUMWASSER:  Let me just move on while

15 others --

16      THE COURT:  Is this specifically something he said

17 on redirect?

18      MR. STRUMWASSER:  Yes.

19      MR. VELKEI:  We can look.  If you want to try to

20 find it on this one --

21      MR. STRUMWASSER:  No thanks.

22      Q.  Dr. Kessler, you are 100 percent sure, are you

23 not, that the rate of justified complaints in the

24 second period you examined was 10 percent higher than

25 the rate of justified complaints in the first period,
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 1 correct?

 2      A.  I don't know what you mean by "100 percent

 3 sure," but the rate of -- if what you are's referring

 4 to is Slide 15 of Exhibit 5622, then it's my opinion

 5 that the number of justified complaints per thousand

 6 members in the period from December 16th, 2006 to June

 7 15th, 2007 is point 07 and the number of justified

 8 complaints per thousand members in the subsequent

 9 six-month period is point 077.

10      Q.  Or 10 percent above the first period, correct?

11      A.  Yes.

12      Q.  And you are absolutely 100 percent sure that

13 that is not due to any sampling variance, correct?

14      A.  I think you're misunderstanding -- I don't

15 know is my answer.  The point of the hypothesis test is

16 that, as the analyst, I chose these windows for

17 analytic convenience because this is the period that I

18 was able to obtain data for.  But that choice of time

19 periods means that I have, effectively, samples from

20 all of the time before the change and all of the time

21 after the change.

22          That was the motivation -- that was my

23 motivation for calculating the standard errors and

24 indeed was the motivation of the reviewers of my

25 earlier paper for requiring me to do so in that
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 1 analysis.

 2      Q.  You don't really mean all the time, right?

 3 You mean a six-month period, then a six-month period,

 4 right, before and after?

 5      A.  No.  I chose the six-month before and after

 6 periods, but that I could have chosen three months, or

 7 an analyst could have chosen nine months or twelve

 8 months.

 9      Q.  Yes.  Now, you defined two urns, two six-month

10 periods.  And you know that the rate of justified

11 complaints in the second period that you chose was 10

12 percent higher than in the first period that you chose,

13 correct?

14      MR. VELKEI:  Asked and answered.

15      THE COURT:  Sustained.

16      MR. STRUMWASSER:  Q.  You are unsure as -- I

17 gather that that would have held up if you had chosen

18 twelve months and twelve months or three months and

19 three months, but you are sure that, for the six months

20 and the six months, you know that there was a

21 difference in rates, correct?

22      A.  Yes.

23      Q.  And you are also unsure whether it would have

24 been true for December 16 through June 1st and then

25 June 2nd through December 15th, you might have moved
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 1 the break date a little bit left or right.  And you

 2 don't know whether that observation would have held

 3 true for those redefined periods, correct?

 4      A.  Yes.  That's the -- yes, that's exactly right.

 5      Q.  And June 15th corresponded to what,

 6 Dr. Kessler?

 7      A.  June 15th, I believe, was the date that the

 8 form language was modified.

 9      Q.  So you would not expect, would you, for

10 complaints that were generated by the new language to

11 be filed on June 16th, would you?

12      A.  I don't know.

13      Q.  You don't know.  Do you think it was possible

14 that a form that was -- an EOB that is modified at

15 PacifiCare on June 15th could produce a justified

16 complaint at the Department of Insurance on June 16th?

17      A.  First, I guess my answer is I don't know.  And

18 the reason is I'm not sure if that June 15th date was

19 the date it was modified in PacifiCare's systems or the

20 date -- the effective date of the modification.  And I

21 also just don't know how long it would take the change

22 in language to take effect.  That was my motivation for

23 picking a broad period around the date of six months.

24 But I don't know -- I can't tell you that something

25 might not have happened sooner.
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 1      Q.  Dr. Kessler, I'm going to go back to the CMA

 2 question.  Is it your opinion -- we've lost it, but I

 3 think we'll muddle through here.

 4          Is it your opinion, Dr. Kessler, that, without

 5 the CMA's intercession with the Department, it was less

 6 likely that the Department would have sought penalties

 7 in this case?

 8      MR. VELKEI:  Vague as to "intercession."  Are we

 9 talking about capture just more generally than

10 approaching the Department?

11      MR. STRUMWASSER:  Q.  "Intercession" means all the

12 things that you have listed as things that CMA did with

13 respect to Department of Insurance.

14      THE COURT:  I'll allow it.

15      THE WITNESS:  My answer -- I don't know.  And the

16 reason is because my concern is less with what CMA did

17 than with the Department's response.

18          My concern is with the problem of regulatory

19 capture, which has more to do with the Department's

20 response than with CMA's attempt to enlist the

21 Department, which, of course, it would be natural for

22 the CMA to do.

23      MR. STRUMWASSER:  Q.  So your conclusion about

24 regulatory capture is a conclusion that the Department

25 responded to the intercessions of the CMA by seeking
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 1 penalties; is that right?

 2      A.  No.  That's not my opinion.

 3      Q.  Is it your opinion that the Department did not

 4 respond to the intercessions by the CMA by seeking

 5 penalties in this case?

 6      A.  It's my opinion that --

 7      Q.  Could I have a yes or no first?

 8      A.  Oh, sorry.

 9          Could you read back Mr. Strumwasser's

10 question?

11          (Record read)

12      MR. VELKEI:  I'm going to object as vague.

13      THE COURT:  I don't know, but maybe it's a double

14 negative.

15      THE WITNESS:  Yeah, I'm sorry.  I'm struggling.

16      MR. STRUMWASSER:  Q.  Here's what we've got,

17 Dr. Kessler.  You have just said in the prior answer

18 that it is not your opinion that the Department

19 responded to the intercessions of the CMA by seeking

20 penalties in this case.

21          I'm now asking you the complement of that.  It

22 is it your opinion the Department did not respond to

23 the intercessions of the CMA by seeking penalties in

24 this case?

25      MR. VELKEI:  Same objection.
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 1      THE WITNESS:  I'm sorry.  I'm just --

 2      THE COURT:  He doesn't understand.  You've got to

 3 do something else.

 4      MR. STRUMWASSER:  Q.  Dr. Kessler, do you have an

 5 opinion whether or not the Department responded to the

 6 intercessions of the CMA in the filing of -- in the

 7 seeking of penalties in this case?

 8      MR. VELKEI:  Vague.

 9      THE COURT:  Overruled.

10      THE WITNESS:  Yes.  It is my opinion the

11 Department responded to the CMA, that that was -- my

12 observation of that response was one of the factors

13 that led me to conclude that regulatory capture was a

14 problem in this case and that regulatory capture, in

15 turn, in all likelihood contributed to the Department's

16 seeking of penalties in this case.

17      MR. STRUMWASSER:  Q.  Okay.  So your opinion is

18 that regulatory capture in the form of the Department's

19 response to CMA in all likelihood led to the seeking of

20 penalties in this case; is that right?

21      A.  No.  No that's not my testimony.  My testimony

22 is that the Department's response to the CMA, taken

23 together with other factors that I detail in my report,

24 led me to concluded that regulatory capture is a

25 problem in this case.
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 1      Q.  Okay.  Do you have an opinion about whether or

 2 not the Department would have sought penalties in this

 3 case absent intercession by CMA?

 4      MR. VELKEI:  Vague as to -- are we talking about

 5 the amount of penalties being sought?

 6      THE COURT:  No.  He just said "penalties."

 7 Overruled.

 8      THE WITNESS:  Whether or not the Department would

 9 have sought penalties -- in the --

10          I don't -- I don't know.

11      MR. STRUMWASSER:  Q.  You testified in response

12 to -- on redirect that your understanding of the

13 economic theory of deterrence does not encourage people

14 to break the law for profit.  Was that your testimony?

15      A.  Yes.

16      Q.  You agree, do you not, that, in your opinion,

17 the opinion you've expressed here, it is appropriate to

18 limit a penalty to the amount of harm even if the party

19 that has caused the harm profited by more than the

20 amount of harm, that your opinion is that, in those

21 circumstances, the wrongdoer should keep the

22 difference, right?

23      MR. VELKEI:  Misstates his testimony.

24      THE WITNESS:  No, that's not my opinion.

25      MR. STRUMWASSER:  Q.  Let's take a look at your
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 1 report, Footnote 5 on Page 4.  You give us an example

 2 there of an insurer who can make investments that will

 3 allow it to gain $1,000, right?

 4      A.  No.  That's not my hypothetical.

 5      Q.  What is the gain to the company in that

 6 situation, in Footnote 5?

 7      A.  In Footnote 5, in my hypothetical, the gain is

 8 passed on to consumers.

 9      Q.  But it does stop on the way, with the company,

10 right?

11      A.  No.  The gain is passed through to consumers.

12      Q.  By the company, right?

13      A.  The gain is passed through to consumers by the

14 company, yes.

15      Q.  Okay.  And the company does that because it's

16 in its best interest, right?

17      A.  The company does that in my hypothetical

18 because it's in its best interest and in consumers'

19 interest, yes.

20      Q.  But the company is a profit-maximizing entity,

21 right?

22      A.  Yes.

23      Q.  You assume that what it does, it does in the

24 pursuit of profit and that one of the benefits of that

25 pursuit of profit is that it helps consumers, correct?
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 1      A.  Yes, that's the way that the company would

 2 profit.

 3      Q.  And so in your hypothetical, the company's

 4 operating costs go down $1,000, right?

 5      A.  Yes.

 6      Q.  And it -- and we assume that in so doing it

 7 violates the law, correct?

 8      A.  No.

 9      Q.  Is there no violation of law assumed in

10 Footnote 5?

11      A.  Yes, there's -- Footnote 5 does not refer to

12 specifics of law.  It's a hypothetical about harm and

13 gain.

14      Q.  Okay.  Then I'm afraid we're going to have to

15 in fact go back to my No. 2 pencil hypothetical.

16          In my No. 2 pencil hypothetical, you were

17 asked to assume that the company, by violating, I

18 believe I said a regulation, could save $100 and cause

19 $50 in harm.  Do you still have those assumptions in

20 mind?

21      A.  I don't remember the specifics of your

22 hypothetical, but I'm happy to try again.

23      Q.  Okay.  Do you have those two assumptions in

24 mind?

25      A.  A company, by violating a regulation, could
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 1 save $100.  And what was the second assumption?

 2      Q.  Cause $50 in harm?

 3      A.  Yes.

 4      Q.  And we had assumed -- you had asked me whether

 5 you could assume that the P in that situation was 1.

 6 And I said yes.

 7          And in that situation, my understanding is

 8 that your recommendation would be that the company

 9 should be fined $50.

10      A.  No, not necessarily.

11      Q.  Under what circumstances would it not -- let's

12 eliminate socially illicit gains.  Let's assume that --

13 doesn't matter for you because it's a corporation.

14          So under what circumstances would it not be

15 the case that you would recommend a penalty of no more

16 than $50?

17      A.  Well, to begin with, the company would need to

18 pay for the costs of enforcement.  In addition, if, in

19 violating regulation, the company caused some other

20 sort of social harm, then that would have to be

21 factored into the penalty that was imposed on it.

22      Q.  So now let's assume the $50 in harm -- I

23 thought I had done this.  But let's assume the $50 in

24 harm includes enforcement costs and harm to process.

25 Do you have that assumption?
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 1      A.  Yes.

 2      Q.  Under those circumstances, your recommendation

 3 would be for a penalty not to exceed $50?

 4      A.  So there's no harm to the process, there's no

 5 enforcement -- or the enforcement costs are included.

 6      Q.  Let's say that the enforcement costs and the

 7 harm to the process are all in that 50 bucks.

 8      A.  And of course, the company had notice.

 9      Q.  Of course.  And it was in California.

10      A.  Yes, it's -- the simplistic application of the

11 theory of deterrence would lead you to that conclusion.

12 But the alternative would be to prohibit companies from

13 generating gains for consumers when those gains were

14 disproportionate to harm.  That will be the alternative

15 if one were to specify a general rule other than the

16 theory of deterrence, which requires the weighing of

17 costs and benefits.

18          And furthermore, that's not what's at issue in

19 this case.

20      Q.  Dr. Kessler, would you agree that, if the

21 company can, by violating a regulation, save $100 or

22 make $100, cause $50 in harm -- with all those facts --

23 and keep the extra $50 that it gained, that it has been

24 encouraged to -- economically encouraged to violate the

25 law?
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 1      A.  No.

 2      Q.  Okay.  Now, when you talked about the value --

 3 balancing the value of imprisonment in your answer in

 4 redirect -- do you recall that reference to

 5 imprisonment?

 6      A.  Yes.  I don't know if I said the value of

 7 imprisonment, but I recall talking about that problem.

 8      Q.  The cost of imprisonment?

 9      A.  Yes.

10      Q.  That's a topic which Becker first raised,

11 right, in his original article, right?

12      A.  Becker discusses the costs of imprisonment in

13 his article, yes.

14      Q.  And the costs that he's talking about are

15 specifically enforcement costs, right?

16      A.  I would have -- no.  I don't think so.  I

17 would have to go back and reread the article.  But I

18 think what Professor Becker -- one of the things

19 Professor Becker discussed in his article and certainly

20 one of the things that was in my mind when I responded

21 to Mr. Velkei's question was the burden that

22 imprisonment places on the people who are punished by

23 it.

24      Q.  Doesn't Becker discuss at length the fact

25 that, by going from imprisonment to fines, society can
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 1 save money?

 2      A.  Yes, he does.

 3      Q.  Let's talk about the settlements.  Well, first

 4 of all, you've said this afternoon that insurers have

 5 historically paid the Department's costs in litigation.

 6          Do you mean by "litigation" in negotiating

 7 settlements?

 8      A.  Insurers have historically paid the

 9 Department's costs connected with the resolution of

10 market conduct allegations.

11      Q.  By settlement?

12      A.  Yes, they've all been by settlement.

13      Q.  And you have -- you are not testifying any

14 differently than you did a day or two ago when you said

15 you were unaware of any authority that the Department

16 had to recover its costs in litigation once a case

17 actually goes to adjudication, right?

18      A.  Yes.  I'm not aware of any statutory authority

19 that the Department has to that effect.  But they seem

20 to have recovered those costs in every case that I

21 observed.

22      Q.  In settlement, right?

23      A.  That's all -- all the cases were settled.

24      Q.  And does that suggest to you that the

25 Department may be able to pursue in settlement goals
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 1 that it cannot obtain by litigation?

 2      A.  The fact that the Department -- yes.  The fact

 3 that the Department has seen fit to utilize settlement

 4 to resolve market conduct disputes suggests to me that

 5 it has found that to be an appropriate and effective

 6 vehicle to enforce the law.

 7      Q.  Let's take a look at the Anthem Blue Cross

 8 accusation, 5421.  Now, preliminarily, let me ask you a

 9 question about something you said.

10          You said, I believe, literally, these were

11 your words, "The Department takes the position that

12 rescission is a violation of Section 790.03."  Did you

13 say that?

14      A.  I don't know -- I can't be sure what precisely

15 I said, but it is my understanding in this

16 allegation -- in this order to show cause that the

17 Department has stated that rescission is a violation of

18 Section 790.03.

19      Q.  What does the word "rescission" mean in your

20 understanding?

21      MR. VELKEI:  I assume we're talking about the

22 context of healthcare -- or just more generally?

23      MR. STRUMWASSER:  Generally.

24      THE WITNESS:  Generally?  I don't know.

25      MR. STRUMWASSER:  Q.  You don't know what the word
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 1 "rescission" means?  How about in contract law?  Do you

 2 know what it means to rescind a contract?

 3      MR. VELKEI:  Relevance, your Honor.

 4      THE COURT:  Overruled.

 5      THE WITNESS:  Gosh, no, I don't.

 6      MR. STRUMWASSER:  Q.  And specifically with

 7 respect to insurance, do you know what the word

 8 "rescind" means in a sentence -- in the sentence, "The

 9 company rescinded the policy"?

10      A.  Yes.  In the context of insurance, I know

11 rescission.  In the allegations in this Anthem Blue

12 Cross case, the legal rescissions refers to the

13 company's withdrawal of coverage and then withdrawal of

14 coverage -- retrospective withdrawal of coverage from

15 an insured.

16      Q.  Dr. Kessler, is it your understanding -- let's

17 do it as a hypothetical.

18          I apply for health insurance, and I have a

19 heart condition, a pacemaker and recovered from cancer

20 last year.  I conceal all of those facts in my

21 application.  The company issues insurance.  I go into

22 the hospital for cancer.  The company gets the medical

23 history and it discovers that I concealed those

24 relevant facts.

25          It then rescinds the policy.  Is it your
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 1 understanding that the Department contends that that's

 2 illegal?

 3      A.   Could you please read back Mr. Strumwasser's

 4 question.

 5          (Record read)

 6      THE WITNESS:  I think the -- my answer is it

 7 depends.  I think the question is, if the policy --

 8 what the terms of the policy were.  So, for example, in

 9 the Anthem case, I believe the policies stated that

10 intentional provision of incomplete or false material

11 information allowed the insurer to revoke coverage.

12          And under that provision, Anthem was required

13 to prove that the insured had intentionally provided

14 incomplete or false information before rescission.  And

15 if they had failed to do that, then they're not

16 entitled to rescind the policies.

17      MR. STRUMWASSER:  Q.  So do you infer from what

18 you just referred to there that the Department did

19 recognize the right of rescission for intentional

20 misrepresentation?

21      A.  I think that's right.

22      Q.  So it is not the Department's position, is it,

23 that the Department says that all rescissions are a

24 violation of 790.03?

25      A.  Oh, no, certainly not.
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 1      Q.  Let's take a look now at 5421, and let's look

 2 at Page 2, Paragraph 5.

 3          First sentence, "During the review period,

 4 Anthem rescinded 1880 individuals who were covered

 5 under individual and/or family plan insurance

 6 policies."

 7          Second sentence, "The Department's examiners

 8 reviewed 93 files of insureds whose policies were

 9 rescinded during the review period, hereafter

10 'rescission files.'"  Do you see that?

11      A.  Yes.

12      Q.  So the Department looked at 93 rescission

13 files, right?

14      A.  Yes.

15      Q.  And it cited 59 violations, correct?  32 plus

16 27?

17      MR. VELKEI:  We're talking in the stip -- or the

18 OSC?

19      MR. STRUMWASSER:  Same document.  We're in the OSC

20 not the stip.

21      THE WITNESS:  In the OSC, yes.

22      MR. STRUMWASSER:  Q.  Does that suggest to you

23 that the Department found a substantial number of the

24 rescissions to be justified?

25      A.  No, not necessarily.
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 1      Q.  Does it suggest to you that the Department did

 2 not see grounds to cite Anthem for many of the

 3 rescissions?

 4      A.  What this says to me is that the examiners

 5 reviewed 93 files and found 59 violations.  So what

 6 this says to me is they found that a very high

 7 proportion of the files that they examined involved an

 8 illegal rescission.

 9      Q.  But not all of them, correct?

10      A.  Not all of them.

11      Q.  And now let's look at Paragraph 5.  I'm sorry.

12 Let's go back to Paragraph 5.  There were 1880

13 individuals whose coverage was rescinded, correct?

14      A.  That's the -- I guess my answer to that is I

15 don't know.  That's the number that's listed in the

16 OSC, but in the subsequent press release, Commissioner

17 Poizner talks about the restoration of coverage for

18 more than 2300 people.

19      Q.  Right.  Let's take a look at the press

20 release.  We're now on 5633, the second page, correct?

21      A.  Yes.

22      Q.  In addition to a $1 million fine, the

23 Department obtained coverage for more than 2300 people

24 whose policies had been terminated without their

25 consent, right?
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 1      A.  Yes.

 2      Q.  And that that was estimated to be worth

 3 $14 million, right?

 4      A.  Yes.

 5      Q.  Is there anything in here that represented --

 6 that represents in the press release a statement that

 7 the Department had found 2300 illegal rescissions?

 8      A.  Yes.

 9      Q.  What is it?  Where do you see that?

10      A.  What Commissioner Poizner said, "The

11 settlement is a significant step towards ending illegal

12 rescission practices that can devastate consumers."  I

13 assume he's referring to the 2300 people in the

14 sentence preceding that.

15      Q.  And that is -- so it's your assumption that

16 the Department found that it could prove 2300 illegal

17 rescissions?

18      A.  My answer is I don't know.  But they did, in

19 settlement, manage to get Anthem Blue Cross to

20 reinstate coverage for 2300 people whose coverage was

21 rescinded and pay their premiums on top of it.

22      Q.  Dr. Kessler, would you agree that, if this

23 case, the Anthem Blue Cross case, had gone to trial,

24 gone to hearing like this one, in order to have -- to

25 prove a violation of law in the rescission, the
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 1 Department would have had to prove that any

 2 misrepresentations were unintentional by the

 3 policyholder in question, right?

 4      MR. VELKEI:  Calls for speculation.

 5      THE COURT:  You know what?  I really don't want to

 6 try Blue Cross.  Feels like you're getting there.

 7          Do you understand the question?

 8      THE WITNESS:  No.  I think it didn't make any --

 9 didn't make sense to me, anyway.  Could you please read

10 it back?

11      THE COURT:  No.

12      MR. STRUMWASSER:  Let me try to do a summary

13 question and maybe get us where we're going.

14      THE COURT:  All right.

15      MR. STRUMWASSER:  Q.  And I'm going to do it in

16 the form of a hypothetical.  And at the end of this

17 hypothetical, I'm not going to ask you whether you

18 agree or disagree with the hypothetical.  I'm going to

19 ask you whether you have any information that -- any

20 information to dispute the facts of the hypothetical.

21          So I'm going to ask you to assume that the

22 Department was aware of 2300 rescissions.  It looked

23 at 93.  It found some but not all of those 93 were

24 illegal rescissions.  Are you with me so far?

25      MR. VELKEI:  Did it find over 60 percent of them
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 1 were?

 2      MR. STRUMWASSER:  You get your own hypothetical,

 3 Mr. Velkei.

 4      THE WITNESS:  I'm sorry.  Please go ahead.

 5      MR. STRUMWASSER:  Q.  Well, I want to make sure

 6 you've got that much in mind.

 7      A.  Looked at 93, found --

 8      Q.  Some but not all were illegally rescinded.

 9      A.  Yes.

10      Q.  Concluded that it would be a very difficult

11 task to prove each of the illegal rescissions and

12 decided that, instead of attempting to do so, it would

13 settle for a relatively lesser fine than it was

14 confident it could get in exchange for the company's

15 agreement simply to revoke the rescissions for all

16 2300.  Do you have assumptions in mind?

17      A.  Yes.

18      Q.  Do you have any basis to believe that that did

19 not happen?

20      MR. VELKEI:  Argumentative, your Honor.  Clearly

21 he -- it's a hypothetical.  So if it's a hypothetical,

22 how could he have any basis to know if it happened or

23 didn't happen?  By definition it's a hypothetical.

24      MR. STRUMWASSER:  That's kind of my point, that he

25 doesn't have any basis for it.
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 1      MR. VELKEI:  But it's a hypothetical, so of course

 2 he doesn't have any basis to determine whether that

 3 happened.

 4      THE COURT:  Look, people settle things for all

 5 kinds of reasons in lots of different ways, whether

 6 they're authorized by law to do so or not to do so.

 7          I really don't think we're getting anywhere.

 8 I'm going to actually stop it here.

 9          Do you have another kind of question you want

10 to ask?

11      MR. STRUMWASSER:  No.

12      THE COURT:  All right.

13          Anything further?

14      MR. VELKEI:  No, none.

15      THE COURT:  Thank you very much for your

16 testimony.  Appreciate your patience.

17          May be he released?

18      MR. STRUMWASSER:  Yes.

19      MR. VELKEI:  Yes.

20      THE COURT:  All right.  You're released.

21      THE WITNESS:  Thank you, your Honor.

22      THE COURT:  I have some documents here that I

23 would like to return.  Then my understanding is we have

24 a witness on Monday?

25      MR. VELKEI:  Yes, Ms. Srekovich.
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 1      THE COURT:  9:00 o'clock.

 2          (Whereupon, the proceedings recessed

 3           at 3:00 o'clock p.m.)
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 1 STATE OF CALIFORNIA     )
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 3          I, DEBORAH FUQUA, a Certified Shorthand

 4 Reporter of the State of California, duly authorized to
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10 transcription of said proceedings.
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 1 Monday, September 19, 2011           9:06 o'clock a.m.

 2                         ---o0o---

 3                   P R O C E E D I N G S

 4      THE COURT:  This is on the record.  This is before

 5 the Insurance Commissioner of the State of California

 6 in the matter of PacifiCare Life and Health Insurance

 7 Company.  This is OAH Case No. 2009061395, Agency No.

 8 UPA 2007-00004.  Today's date is September 19th, 2011.

 9          Counsel are present.  We don't have a

10 respondent today?

11      MS. EVANS:  That's my understanding, your Honor.

12      THE COURT:  Okay.  And you're going to call your

13 next witness?

14      MS. EVANS:  Yes.

15      THE COURT:  Go ahead.

16      MS. EVANS:  PacifiCare calls Catherine Sreckovich.

17      THE COURT:  Okay.  Come forward right over here.

18          (Witness sworn)

19                   CATHERINE SRECKOVICH,

20          called as a witness by the Respondent,

21          having been first duly sworn, was

22          examined and testified as hereinafter

23          set forth:

24      THE COURT:  Please be seated.  Please state your

25 first and last name and spell them both for the record.
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 1      THE WITNESS:  Catherine Sreckovich, Catherine is

 2 C-A-T-H-E-R-I-N-E, and Sreckovich is

 3 S-R-E-C-K-O-V-I-C-H.

 4      THE COURT:  Can you do the Catherine

 5 again.  I'm sorry.  C-A- --

 6      THE WITNESS:  C-A, yes.

 7      THE COURT:  -- T-H-E-R-I-N-E?

 8      THE WITNESS:  Yes.

 9              DIRECT EXAMINATION BY MS. EVANS

10      MS. EVANS:  Good morning, Ms. Sreckovich.

11      THE WITNESS:  Good morning.

12      MS. EVANS:  Your Honor, I'd like to have marked as

13 PacifiCare's next in order, which I believe is 5634,

14 Ms. Sreckovich's expert report in this matter.

15      THE COURT:  5634.

16          (Respondent's Exhibit 5634 marked for

17           identification)

18      THE COURT:  Okay.  Go ahead.

19      MS. EVANS:  Q.  Ms. Sreckovich, is the exhibit

20 that's been marked as 5634 a copy of the report that

21 you've submitted in this matter?

22      A.  Yes, it is.

23      Q.  And if you would flip to Appendix A.

24          Are you there at Appendix A?

25      A.  Yes.
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 1      Q.  Is this a true and correct copy of your

 2 curriculum vitae?

 3      A.  Yes, it is.

 4      Q.  By whom are you currently employed?

 5      A.  I'm currently employed by Navigant Consulting

 6 in the firm's healthcare practice as a managing

 7 director.

 8      Q.  And what type of work do you do for Navigant?

 9      A.  I work with clients.  I provide healthcare

10 consulting services to clients involved in healthcare

11 operations.  I work with governments and states and

12 other health plan providers.

13      Q.  Is the majority of your work related to

14 healthcare and the health insurance industry generally?

15      A.  Yes, it is.

16      Q.  Would you say that all of your work, is

17 related to healthcare and the health insurance

18 industry?

19      A.  Yes.

20      Q.  Have you ever testified in court before today?

21      A.  Yes.

22      Q.  How many times have you testified as an

23 expert?

24      A.  Five times.

25      Q.  And over what period of time, approximately?
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 1      A.  About 15 years.

 2      Q.  So serving as an expert in litigation is not

 3 the primary function of your job; is that correct?

 4      A.  That's correct.

 5      Q.  I'd like to focus on your experience with

 6 claims processing and specifically claim payment

 7 timeliness.  Do you have work experience in claims

 8 payment timeliness issues?

 9      A.  I have extensive experience working with

10 issues around claims processing timeliness, yes.

11      Q.  Can you please describe it generally for the

12 Court.

13      A.  Yes, I have worked for the federal government.

14 I have worked for state Medicaid agencies and other

15 agencies that pay for healthcare services.  I work with

16 health plans and I work with payers on issues around

17 claims processing timeliness.

18      Q.  Let's start with health plans.  Can you

19 describe the type of work that you've done for health

20 plans regarding claim payment timeliness issues?

21      A.  Yes, on behalf of health plans, I have worked

22 to help them evaluate their claims processing

23 timeliness in preparation for regulatory or other

24 reviews by employers or other agents.  I have also

25 worked with internal auditors, for example, in
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 1 conducting reviews of claims processing timeliness of

 2 the health plan.

 3      Q.  And what about with respect to the federal

 4 government?  What type of work have you done regarding

 5 claim payment timeliness there?

 6      A.  For the federal government, I've worked with

 7 them to review the claims processing timeliness of the

 8 carriers and intermediaries that process Medicare

 9 claims.

10      Q.  What about with respect to state agencies?

11 What type of work have you conducted regarding claim

12 payment timeliness for state agencies?

13      A.  I've worked with state agencies to review the

14 claims processing timeliness of their fiscal agents

15 that process Medicaid claims, and I've also worked with

16 them to conduct reviews on their behalf of the Medicaid

17 health plans that contract to provide services to

18 Medicaid recipients.

19      Q.  Approximately how many state agencies have you

20 assisted in working with claim payment timeliness

21 issues?

22      A.  I've worked with more than 25 state agencies.

23      Q.  And I forgot to ask you the same question with

24 respect to health plans.  How many health plans have

25 you assisted with these types of claim payment
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 1 timeliness issues?

 2      A.  Probably more than 20.

 3      Q.  Have you done any work for providers with

 4 respect to claim payment timeliness issues?

 5      A.  Yes.  When I work with providers on revenue

 6 cycle issues, one of the aspects I look at is how their

 7 billing or claiming process affects claims processing

 8 timeliness.

 9      Q.  Is all the experience that you just described

10 related directly to the health insurance industry?

11      A.  Yes, it is.

12      Q.  Is all that experience you just described

13 reflected in your CV at Appendix A?

14      A.  Yes, it is.

15      Q.  Thank you.  Please describe what you

16 understand to be the purpose of your testimony here.

17      A.  I had two objectives.  The first was to

18 conduct an independent assessment of PacifiCare's

19 claims processing timeliness as it relates to the

20 claims data that PacifiCare provided to the California

21 Department of Insurance and, then, second, to put that

22 information into context and -- using my experience as

23 well as the benchmark's and performance of other health

24 plans to compare PacifiCare's performance to what I

25 know from my experience as well as to these other
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 1 benchmarks.

 2      Q.  With respect to the first objective that you

 3 described, did you supervise an independent analysis of

 4 PacifiCare's claim payment timeliness performance?

 5      A.  Yes, I did.

 6      Q.  Did you work with anyone else at Navigant in

 7 conducting that analysis?

 8      A.  Yes, I worked with a colleague of mine on that

 9 analysis.

10      Q.  Did you rely on your colleague in any

11 particular aspect of the analysis?

12      A.  Yes.  He conducted the programming that

13 supported my analysis.

14      Q.  Are you generally familiar with the 2007

15 market conduct examination conducted by CDI that's at

16 issue in this case?

17      A.  Yes, I am.

18      Q.  Do you know what time period is covered by the

19 2007 market conduct examination?

20      A.  Yes, the market conduct examination covered

21 the time period June of 2006 through May of 2007.

22      Q.  And what time period did your independent

23 analysis cover?

24      A.  My analysis covered the same time period.

25      Q.  What data was used to conduct the independent
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 1 analysis?

 2      A.  I used first the paid claims data that I

 3 referred to, and that was the data that was provided by

 4 PacifiCare to CDI for the market conduct exam.  And

 5 then I also used a supplemental provision of data to

 6 CDI by PacifiCare.

 7      Q.  With respect to that second set of data that

 8 you just referred to, do you know approximately when

 9 that data was supplied to CDI from PacifiCare?

10      A.  Yes, it was in June of 2010.

11      Q.  Do you know if that was in connection with

12 Ms. Sue Berkel's testimony in this hearing?

13      A.  Yes.

14      Q.  So what did you do to analyze this data?

15      A.  When I analyzed the data, the first thing I

16 did was calculate a claims turnaround time for each one

17 of the claims.  And I calculated that by comparing the

18 date the claim was submitted to the date the claim was

19 adjudicated and measured the lapsed time between those

20 two dates.

21          I also removed some of the claims from that

22 analysis that should not have been considered late-paid

23 claims.  Then I took my results and I compared them to

24 Ms. Berkel's results.

25      MS. EVANS:  Thank you.
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 1          Your Honor, as PacifiCare's next in order, I'd

 2 like to have marked a three-page slide deck.  I believe

 3 it's 5635.

 4      THE COURT:  It is.

 5          (Respondent's Exhibit 5635 marked for

 6           identification)

 7      THE COURT:  5635 is titled "Comparison of Berkel

 8 and Navigant Analyses."

 9      MS. EVANS:  Q.  Ms. Sreckovich, did you assist in

10 the preparation of this slide deck which has been

11 marked as Exhibit 5635?

12      A.  Yes, I did.

13      Q.  And let's take a look at Slide 1.  Can you

14 tell us what this slide shows?

15      A.  This slide provides a comparison of the

16 results of my analysis to the results of the Berkel

17 analysis.

18      Q.  Are these four claims listed here on the

19 left-hand side -- I'm sorry, not four claims -- four

20 categories listed here on the left-hand side starting

21 with "No Reimbursement Owed," are these the categories

22 of claims that you just testified were removed as not

23 late claims?

24      A.  Yes, those are.

25      Q.  And there's some differences between the
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 1 Berkel and the Navigant columns here.  Are these

 2 differences of concern to you?

 3      A.  No, there are only very slight differences.  I

 4 conducted my own analysis of the information, and I'm

 5 not surprised that there are some slight differences

 6 there.  But they're not very meaningful.

 7      Q.  Let's take a look at the numbers listed under

 8 the "Navigant" column for those first four categories.

 9 I'm sorry -- under "Navigant" column for the last two

10 categories, percentage of timeliness working and

11 percentage of timeliness calendar.

12          What percentage did you calculate as timely

13 paid using a 30-working-day standard?

14      A.  I determined that 97.4 percent of the claims

15 was processed timely using 30 working days as a

16 standard.

17      Q.  Is the data that you used in this analysis new

18 day claims only, or does it also include reworks?

19      A.  This includes all claims, including reworks.

20      Q.  What percentage did you calculate as timely

21 paid using a 30-calendar-day standard?

22      A.  I determined that 96 percent of the claims

23 were correctly paid using a 30-calendar-day standard.

24      Q.  Do you know the difference between

25 Ms. Berkel's calculation and your calculation for
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 1 calendar days here?

 2      A.  Yes.  Ms. Berkel did not -- for the

 3 calendar-day-standard measurement did not remove the

 4 claims in the four categories that are listed at the

 5 top of the exhibit.

 6      Q.  What number of calendar days did you use to

 7 approximate 30 working days in your analysis?

 8      A.  I used 42 working [sic] days.

 9      Q.  In your experience, have you ever seen 30

10 working days calculated as a number higher than 42

11 calendar days?

12      A.  There are ways that you can calculate the

13 number of calendar days that working days represents

14 that would yield a larger number, and that is if you

15 actually calculated for each and every claim the

16 precise number of days that -- the precise number of

17 calendar days that equals those working days.

18      Q.  And actually, if I could just go back to my

19 prior question, the question was what number of

20 calendar days did you use to approximate 30 working

21 days.

22          You answered "42 working days."  Did you mean

23 42 calendar days?

24      A.  Yes, 42 calendar days.

25      Q.  So if you had used a real working day
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 1 calculation here as opposed to an approximation of 42

 2 calendar days, would the number of calendar days be

 3 greater in some instances?

 4      A.  Yes, it would.

 5      Q.  Why didn't you use a real working day

 6 calculation here?

 7      A.  First of all, I wanted to use the same process

 8 that CDI had used and also Ms. Berkel used.  And then,

 9 second, it was just a relatively uncomplicated approach

10 to calculating the claim payment accuracy -- claims

11 timeliness accuracy.

12      Q.  So focusing on the percentages you

13 calculated -- 97.4 percent for 30 working days and 96

14 percent for 30 calendar days, based on your experience

15 what is your opinion of PacifiCare's overall claims

16 processing timeliness percentages?

17      A.  I think PacifiCare's performance is very

18 strong in terms of claims timeliness.

19      Q.  Did you calculate any other statistics with

20 respect to this claims database?

21      A.  Yes, I also calculated median claims

22 turnaround time.

23      Q.  What was PacifiCare's median claims turnaround

24 time for this period?

25      A.  It was five days.
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 1      Q.  Can you explain the significance of a

 2 five-day-median turnaround time?

 3      A.  What that means is that at least half of the

 4 claims are processed within five working days.

 5      Q.  Why is that important?

 6      A.  It provides another perspective of claims

 7 payment timeliness, another view that looking just at

 8 30 working days or 30 calendar days does not provide.

 9      Q.  Based on your experience, how good is

10 PacifiCare's five-day-median turnaround time?

11      A.  It's very strong.

12      Q.  Let's take a look at Slide 2.

13          Ms. Sreckovich, what does this slide show?

14      A.  This slide provides a comparison of

15 PacifiCare's claims processing timeliness to the

16 timeliness of the Federal Employees Health Benefits

17 Plans that administer the Federal Employees Health

18 Benefits program.

19      Q.  Why did you include FEHB, the Federal

20 Employees Health Benefits Plan's performance metrics in

21 your report?

22      A.  First of all, it covers more than 8 million

23 federal employees and their families, so it's a very,

24 very large program.  It's administered by more than 200

25 health plans throughout the country, so it provides a
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 1 very strong perspective in one metric about what claims

 2 processing timeliness is for all of these health plans.

 3          Second, it uses a 30-working-day standard,

 4 which allows me to make that comparison to PacifiCare's

 5 performance.

 6      Q.  Where did you get this data?

 7      A.  This data is publicly available, and it's

 8 published by the Office of Personnel Management.

 9      Q.  I note in the footnote here, you list "All

10 claims" for FEHB.  For 97.4 percent percentage you

11 calculated for PacifiCare, does that include all

12 claims?

13      A.  No.  PacifiCare's timeliness is measured based

14 on paid claims.

15      Q.  Is that a meaningful difference for comparison

16 purposes?

17      A.  Not really.  I would expect that performance

18 using all claims would be the same or slightly better

19 than performance using just paid claims.

20      Q.  Did you compare FEHBP's performance to

21 PacifiCare's performance?

22      A.  Yes.

23      Q.  Did you form any conclusions following that

24 comparison?

25      A.  Yes, I concluded that PacifiCare's performance
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 1 exceeded the performance of the health plans that

 2 contract to provide Federal Employees Health Benefits

 3 services.

 4      Q.  Let's take a look at Slide 3.  Can you tell us

 5 what this slide shows?

 6      A.  This slide shows PacifiCare's claims payment

 7 timeliness to regulatory standards that have been

 8 established by regulators -- a sample of regulators.

 9      Q.  How did you select these standards?

10      A.  There are three reasons why I selected these

11 standards, first of all, the standards that I've

12 selected here represent standards based on calendar and

13 working days, which allows me to make that comparison

14 to PacifiCare's actual timeliness performance.

15          Second, I believe these are standards that are

16 relevant to California.

17          And third, they provide a perspective of what

18 other regulators are looking at in terms of what they

19 believe as reasonable performance for a health plan

20 with regards to claims processing timeliness.

21      Q.  Just a point of clarification, do all these

22 relate to a 30-calendar or 30-working-day standard?

23      A.  Yes, they do.

24      Q.  Did you compare PacifiCare's performance to

25 these -- in these standards?
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 1      A.  Yes, I did.

 2      Q.  How did PacifiCare's performance compare?

 3      A.  It compared favorably to the regulatory

 4 standards that I presented here.

 5      MS. EVANS:  Thank you very much.  No further

 6 questions.

 7      THE COURT:  All right.

 8          Do you need a minute or are you ready?

 9      MR. GEE:  We're ready, unless the witness needs a

10 break.

11      THE COURT:  Do you need a minute?

12      THE WITNESS:  No, thank you.

13      THE COURT:  Go for it.

14               CROSS-EXAMINATION BY MR. GEE

15      MR. GEE:  Q.  Good morning, Ms. Sreckovich.  My

16 name is Bryce Gee.  I'm one of the Department's

17 attorneys.

18      A.  Good morning.

19      Q.  You had testified that, in connection with

20 preparing your report, you analyzed a population of

21 claims data of PacifiCare PPO claims, right?

22      A.  Yes.

23      Q.  Around the time your report was filed, in

24 early July of this year, the Department received a

25 Microsoft Access database titled
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 1 "PAC0916413_Sreckovich_confidential."

 2          And that database contained a number of tables

 3 and queries.  I'd like to show you a couple of those

 4 tables and queries, just to confirm that we're talking

 5 about the same database.

 6          Next in order, your Honor, is 1154.

 7          (Mr. Kent entered the courtroom)

 8      THE COURT:  I'm going to mark as 1154 -- this is a

 9 screen shot, I guess --

10      MR. GEE:  Yes, your Honor.

11      THE COURT:  -- of data?

12          (Department's Exhibit 1154 marked for

13           identification)

14      MR. GEE:  Q.  Ms. Sreckovich, I've found that it's

15 helpful if you write the exhibit number on these

16 documents because we may be referring back to it.

17          First, you recall there being a table in your

18 Access database titled "tbl_ACC_00_List_Paid"?

19      A.  Yes.

20      Q.  Do you recognize this as a screen shot from

21 that table?

22      A.  Yes.

23      Q.  This was part of the claims data that you

24 reviewed in connection with preparing your report?

25      A.  Yes.
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 1      Q.  What claims data are reflected in this table?

 2      A.  Can you -- are you referring to the very first

 3 table?

 4      Q.  I'm referring to the entire table.  I

 5 understand that the screen shot is just a portion of

 6 that table.  But the table as it exists in Microsoft

 7 Access, what claims data are reflected there?

 8      MS. EVANS:  Objection, vague.

 9      THE COURT:  Do you understand the question?

10      THE WITNESS:  can you repeat that, or can you

11 explain it further?

12      MR. GEE:  Sure.

13      Q.  My understanding is that these are claims data

14 for PacifiCare group paid claims.  Is that your

15 understanding as well?

16      A.  They are -- yes, that's correct.

17      Q.  They're group paid claims that PacifiCare

18 processed during the market conduct exam period, right?

19      A.  Well, I -- can I go back?

20      Q.  Sure.

21      A.  I took your question to mean the entire

22 database.  And so I need to correct my answer, then,

23 because they're group and individual claims.

24      Q.  I'm referring to this table, the table titled

25 "tbl_CDI_ACC."  Do you understand that?
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 1      A.  Okay.  Yes, now I do.

 2      Q.  Within that table, when we open it in the

 3 Access database, a number of claims come up as

 4 reflected in 1154.  And my question to you is what are

 5 those claims?

 6      THE COURT:  So you're talking about the table in

 7 the first line?

 8      MR. GEE:  Yes.  And on the left side, your Honor

 9 will see, it says "Tables."  And it's the first line.

10 Then we opened that in the Access database.  And what

11 appears is on the right-hand side.

12      THE COURT:  Okay.

13      MR. GEE:  Q.  Do you understand that,

14 Ms. Sreckovich?

15      A.  Yes.

16      Q.  The claims that appear on the right-hand side

17 in that table, those are PacifiCare group paid claims

18 data, right?

19      A.  Yes, that's correct.

20      Q.  And these are claims that are processed on

21 RIMS?  Do you understand that?

22      A.  Yes.

23      Q.  And there were in total 2,513,991 records in

24 this table.  Do you recall that number?

25      A.  That sounds approximately right, yes.
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 1      Q.  You can verify that on the bottom of this

 2 screen shot.  You see the "Record 1 of 2513991"?  Do

 3 you see that?

 4      A.  Yes.

 5      Q.  That refers to the total number of records

 6 within this table, right?

 7      A.  Yes.

 8      Q.  The first column of this table is titled

 9 "CLMWKST."  Do you see that?

10      A.  Yes.

11      Q.  That's the claim number that PacifiCare

12 assigns when a claim is received?  Is that your

13 understanding?

14      A.  Yes, that's the claim worksheet number, yes.

15      Q.  That's a number that PacifiCare assigns to a

16 claim as it -- when it's received, right?

17      A.  Yes.

18      Q.  And the next column, "RECDT," that's the

19 received date of a claim; is that right?

20      A.  Yes.

21      Q.  And the next column, "CLMPDDT," that's the

22 date that PacifiCare paid the claim, right?

23      A.  Yes.

24      Q.  And then "NETPAID," that's the amount that

25 PacifiCare paid on the claim, right?
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 1      A.  Yes.

 2      Q.  And then the next column, "INTERESTAMTPAID,"

 3 that's the amount of interest that PacifiCare paid on a

 4 particular claim, right?

 5      A.  Yes.

 6      Q.  And PacifiCare pays interest on claims that

 7 are late paid, right?

 8      A.  Yes.

 9      Q.  Paid after the statutory requirement of 30

10 working days?  Do you understand that?

11      A.  Yes.

12      Q.  If you take a look at the first three rows in

13 this table, we see a claim number, "20095116-01."  Do

14 you see the first three rows are all relating to that

15 particular claim?

16      A.  Yes.

17      Q.  So the data reflected in this table are claim

18 lines, right?

19      A.  Yes.

20      Q.  Each entry in this table is a claim line, not

21 an entire claim, right?

22      A.  That's correct.

23      Q.  And that is to say that there was -- for the

24 first three rows, there was a single EOB that had these

25 three claim lines on it; is that your understanding?



22160

 1      MS. EVANS:  Objection, vague.

 2      THE COURT:  Did you understand?

 3      THE WITNESS:  No.  Could you clarify?

 4      MR. GEE:  Q.  Sure.  You understand the difference

 5 between a claim line and a claim, right?

 6      A.  Yes.

 7      Q.  There can be multiple claim lines within a

 8 single claim, right?

 9      A.  Yes.

10      Q.  And for the first three rows reflected in this

11 table, there are three claim lines for one particular

12 claim; is that your understanding?

13      A.  Yes.

14      Q.  And in this table, there were 2,513,991 claim

15 lines, right?

16      A.  Yes.

17      Q.  And we performed our account function of those

18 claim lines and got that this equated to 1,077,424

19 total claims.  Does that number sound about right to

20 you?

21      A.  It's in my -- ballpark in terms of my

22 recollection, yes.

23      Q.  You performed a similar analysis where you

24 counted the total number of claims, did you not?

25      A.  Yes, I did.
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 1      MR. GEE:  1155, your Honor.

 2      THE COURT:  All right.

 3          (Department's Exhibit 1155 marked for

 4           identification)

 5      MR. GEE:  It's another screen shot from the Access

 6 database.

 7      THE COURT:  All right.  This one you've

 8 highlighted the "tbl_PC_EXL _Paid_Individual"?

 9      MR. GEE:  Yes, your Honor.  Thank you.

10      Q.  Are you ready, Ms. Sreckovich?

11      A.  Yes.

12      Q.  Do you recognize this document as a screen

13 shot of the table the Judge just read out loud?

14      A.  Yes.

15      Q.  And this was another table that you reviewed

16 in connection with reviewing -- with preparing your

17 report; is that right?

18      A.  Yes.

19      Q.  And the claims data reflected in this table

20 are individual paid claims, right?

21      A.  Yes.

22      Q.  These are claims that are processed on

23 PacifiCare's OTIS claims processing system; is that

24 your understanding?

25      A.  Yes.
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 1      Q.  And in this table, there were 48,683 records.

 2 Does that sound about right?

 3      A.  Yes.

 4      Q.  And that's also reflected in the -- at the

 5 bottom of this page next to the "Record"?  Do you see

 6 that?

 7      A.  Yes.

 8      Q.  And these records in this table reflect total

 9 claims, not claim lines, right?

10      A.  Yes.

11      Q.  If would you take a look at the first column

12 in this table, "Claim_Number," do you see that?

13      A.  Yes.

14      Q.  Again, that's the claim number that PacifiCare

15 assigned particular claims as they're received?

16      A.  Yes.

17      Q.  And the first claim we have, starting with the

18 numbers 490199, do you see that?

19      A.  Yes.

20      Q.  And then after that we have a dash 03.  Do you

21 know what that dash 03 refers to?

22      A.  No, I don't.

23      Q.  And then following that we have a dash 0001.

24 Do you know what that means?

25      A.  No, I don't recall.
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 1      Q.  And I take it you don't know what the

 2 subsequent dash 01 refers to?

 3      A.  No.

 4      Q.  Then the next column we have the

 5 "Date_Received," and that's the date that PacifiCare

 6 received the claim, right?

 7      A.  Yes.

 8      Q.  Then we have "Date_Processed," and that's the

 9 date that the claim was processed, right?

10      A.  Yes.

11      Q.  And then we have the "Check_Amount," and

12 that's the amount that PacifiCare paid on a particular

13 claim, right?

14      A.  Yes.

15      MR. GEE:  What we did was we copied to a CD the

16 Access database containing these tables and the rest of

17 your analysis.

18          And we'd like to have that CD marked as our

19 next exhibit in order.

20          I'm not going to ask you questions about it.

21          (Department's Exhibit 1156 marked for

22           identification)

23      THE COURT:  It's 1156, and it's the CD of all the

24 data.

25      MR. GEE:  Yes.  And the title of that Access
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 1 database is "PAC0916413_Sreckovich_confidential."

 2      THE COURT:  Okay.  091 --

 3      MR. GEE:  -- 6413.

 4      MS. EVANS:  And your Honor, obviously we have to

 5 verify the contents of the CD.

 6      MR. GEE:  Q.  Back to your report, Ms. Sreckovich,

 7 on Page 1 in the "Summary of Report," Paragraph 1, you

 8 say that you were asked to evaluate PacifiCare's paid

 9 claims --

10      THE COURT:  Okay.  I'm not where you are.  Tell me

11 again.

12      MR. GEE:  Page 1, under the "Summary of Report,"

13 Paragraph 1.

14      THE COURT:  Thank you.

15      MR. GEE:  Q.  You say that you were asked to

16 evaluate PacifiCare's paid claim processing performance

17 for the market conduct exam period June 2006 to May

18 2007, right?

19      A.  Yes, that's right.

20      Q.  And you report your results there, the 97.41

21 percent of claims within 30 working days and 96 percent

22 within 30 calendar days, right?

23      A.  Yes.

24      Q.  As you testified today you also looked at

25 median processing times for claims in this population;
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 1 is that right?

 2      A.  Yes.

 3      Q.  And that analysis is also reflected in your

 4 report on Page 2, Paragraph 8; is that right?

 5      A.  Paragraphs 7 and 8, yes.

 6      Q.  And these measures of claim payment

 7 timeliness, the percent of claims paid within a certain

 8 period of time and the median processing times, those

 9 are the extent of the claims analysis you performed in

10 your report, right?

11      A.  Yes.

12      Q.  You didn't do any analysis on the claim

13 payment accuracy, did you?

14      A.  No.

15      Q.  You didn't do any analysis on the accuracy of

16 interest payments on late-paid claims, did you?

17      A.  No.

18      Q.  You didn't do any analysis on the timeliness

19 of denied claims, right?

20      A.  No.

21      Q.  You didn't do any analysis on the

22 appropriateness of claim denial, did you?

23      A.  No.

24      Q.  So when you say in your report that you were

25 asked to evaluate PacifiCare's paid claim processing
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 1 performance, you're referring to only one aspect of

 2 PacifiCare's claims paying performance, the timeliness

 3 aspect, right?

 4      A.  I'm referring to the claims processing

 5 timeliness as it relates to those two benchmark -- the

 6 30 working days, the 30 calendar days and then also the

 7 median day calculation.

 8      Q.  For any given claim in the claims population

 9 that you reviewed, you don't know whether that was paid

10 correctly.  You just know whether it was paid timely or

11 not, right?

12      A.  Yes.

13      Q.  Back to Paragraph 1 of your report, the last

14 sentence in Paragraph 1, you write, "These claims

15 processing figures include both 'new day' claims, i.e.,

16 claims that are able to be processed on the 'first

17 pass' without additional review, as well as claims that

18 required further review or rework."

19          Do you see that?

20      A.  Yes.

21      Q.  And with respect to new day claims, that means

22 that the claims population you reviewed included claims

23 that were paid for the first time during market exam

24 review period, right?

25      A.  That's correct.
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 1      Q.  So the payment date falls within the June 2006

 2 and May 2007 period, right?

 3      A.  Yes.

 4      Q.  And back to the screen shot I gave you,

 5 Exhibit 1154, the claim numbers in this exhibit that

 6 have dash 01 numbers at the end, those are new day

 7 claims.  Do you understand that?

 8      A.  I would to have go back to the data dictionary

 9 to confirm that.  I don't recall.

10      Q.  And in your report, when you refer to claims

11 that required further review or rework, you're

12 referring to claims that were previously processed and

13 then subsequently needed to be reworked, right?

14      A.  Yes.

15      Q.  And back on 1154, do you see -- it's the fifth

16 line down, there's a claim number with a dash 02

17 extension?

18      A.  Yes.

19      Q.  Do you see that?  Do you understand that to

20 refer to a rework claim?

21      A.  I would want to go back to check my notes, to

22 the data dictionary to confirm that's the case.

23      Q.  Sure.  Well, I will represent to you that

24 there's testimony in this case that claims in the

25 database that end in 02 or above extension refer to
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 1 rework claims.  And each time a claim is reworked, it

 2 gets a higher extension number.

 3      A.  Mm-hmm.

 4      Q.  You understand that?

 5      A.  Okay.

 6      Q.  And for rework claims that appear in this

 7 database, the group paid claims database reflected in

 8 1154, do understand that the "Received_Date" field in

 9 this table reflects the date that PacifiCare received

10 the request for a rework?

11      A.  Yes.

12      Q.  It does not reflect the date that PacifiCare

13 initially received the claim for the first time, right?

14      MS. EVANS:  Objection, misstates the prior

15 testimony.

16      THE COURT:  Of who?  Whose prior testimony?

17      MS. EVANS:  We believe Ms. Berkel testified to

18 this.

19      MR. GEE:  That was for a specific claims analysis,

20 not the claims analysis we're looking at now.

21      THE COURT:  All right.  So I think Mr. Gee's

22 correct.  I don't have the material.

23      MR. GEE:  We have the cite, if your Honor would

24 like.

25      THE COURT:  All right.
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 1      MR. GEE:  I'm distributing excerpts of the

 2 reporter's transcript from 2367 to 2369.

 3      THE COURT:  In the testimony?

 4      MR. GEE:  Ms. Norket.

 5      THE COURT:  Thank you.  Do you want a minute to

 6 look at this, Ms. Evans?

 7      MS. EVANS:  Yes, please, your Honor.

 8      MR. GEE:  And in particular, I'll direct

 9 everyone's attention to 2368, Lines 15 to 18.

10      MS. EVANS:  Your Honor, we're ready.  We still

11 have an objection that this misstates the record, as

12 the testimony that Ms. Norket is giving here is not

13 tied to the table or the listings of the table here in

14 Exhibit 1154.

15      MR. GEE:  Well, it's tied to how they maintained

16 the dates in RIMS.  And my understanding is that this

17 table reflected in 1154 are group paid claims coming

18 from RIMS.

19      THE COURT:  Okay.  So the problem seems to me,

20 though, is that Ms. Norket indicated that they could

21 manually change the date.  We don't know that.

22      MR. GEE:  Yes, but the standard practice is for

23 them to use the date that --

24      THE COURT:  That's what goes in.  But they would

25 have to go manually change it, and we don't know
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 1 whether they did or not.

 2      MR. GEE:  We have some further spreadsheets that I

 3 think may shed some light on that.

 4      THE COURT:  All right.  You want to re-ask your

 5 question?

 6      MR. GEE:  Sure.

 7      Q.  Do you understand that the "Received_Date" for

 8 rework claims does not reflect the date that PacifiCare

 9 first received the claim as a matter of course.

10      MS. EVANS:  And objection, misstates the record.

11      THE WITNESS:  I need to go back and --

12      THE COURT:  I'm going to allow it.  She can answer

13 the question, but I think the truth is that it may not

14 reflect the correct date because we don't know -- you

15 say you have more information, but we don't know.

16      MR. GEE:  Sure.

17      THE COURT:  And you said you need to go check

18 something.

19      THE WITNESS:  No.  And I apologize for

20 interrupting.  I wanted to correct the statement I made

21 earlier because I believe that the dates in the claim

22 reflect not the date the rework was received, but the

23 date of the original claim.

24      MR. GEE:  Q.  The date that the original claim was

25 received?
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 1      A.  Yes.

 2      Q.  So for example, the fifth line down, the one

 3 with the 02 extension, on the assumption that that is a

 4 rework claim, your testimony is that the received date

 5 there, the 12/4/2006, that was the date that the claim

 6 was initially received; is that your testimony?

 7      A.  That is my recollection.  That we had the

 8 original date of the reworks in our analysis, yes.

 9      Q.  What is that recollection based on?

10      A.  When I conducted the analysis, there were --

11 there were a number of claims where, when I looked at

12 the date span on the reworks, there was significant

13 time that elapsed from the date the claim was received

14 and the date the claim was paid.

15      Q.  So you're relying on the fact that significant

16 time elapsed between the received date and the claim

17 paid date for your assertion that the received date is

18 the original received date?

19      A.  I would like to go back and look at the

20 documentation that I prepared as did I this analysis to

21 confirm what I said.

22      Q.  So sitting right here now, you don't know?

23      A.  Yes.

24      Q.  And the claim paid date on these reworked

25 claims, that's the date that the rework was completed
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 1 and paid; is that your understanding?

 2      A.  The claim paid date is the date that the claim

 3 was processed for payment, yes.

 4      Q.  Reprocessed for payment, right?

 5      A.  Yes, yes.

 6      MR. GEE:  Our next in order, your Honor.

 7      THE COURT:  1157.

 8          (Department's Exhibit 1157 marked for

 9           identification)

10      THE COURT:  This is a new document, entitled

11 "Excerpts of Reworked Claims Received and Paid on Same

12 Date," and the top date is 3/7/2007.

13      MR. GEE:  Q.  Ms. Sreckovich, take as much time as

14 you need, but let me just start by explaining what this

15 document is.  So printout reflecting certain claims

16 from the CDI_ACC_00_List_Paid table that's reflected in

17 Exhibit 1154, that screen shot we've been looking at.

18          And what we did was we filtered out some of

19 the claims that had a 02 or greater extension that also

20 indicated that they were received and paid on the same

21 day.  Do you understand that?

22      MS. EVANS:  And your Honor, I just object to the

23 exhibit, that we don't agree necessarily that all of

24 these are reworks.

25      THE COURT:  Overruled.
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 1      MR. GEE:  Q.  Just for clarification sake, what's

 2 reflected in 1157 are rework claims that were paid --

 3 received and paid on the same date; do you understand

 4 that?

 5      A.  Yes.

 6      Q.  First, do you recognize this spreadsheet, the

 7 format of it and the column names, as coming from the

 8 group paid claims table that's reflected in 1154?

 9      A.  Yes, it looks like it could have been

10 generated from that data, yes.

11      Q.  Do you see that each of these claims indicates

12 that they were received and paid on the same date?

13      A.  Yes.

14      Q.  And take a look at the first row, Claim No.

15 10034020.  Do you see that?

16      A.  Yes.

17      Q.  Ms. Sreckovich, is it your understanding that

18 this claim was initially received by PacifiCare on

19 March 7, 2007, processed that same day and then a

20 rework was requested later that same day and then that

21 rework was then reprocessed again on March 7th?

22      A.  You're asking if that's my understanding?

23      Q.  Yes.

24      A.  No, I don't think that's what happened here.

25      Q.  And -- so do you know when this particular
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 1 claim was initially received?

 2      A.  Are you referring to the original claim?

 3      Q.  Yes.

 4      A.  Or this rework claim?

 5      Q.  The original claim.

 6      A.  No.

 7      Q.  You had previously testified that your

 8 understanding -- that for rework claims, you understood

 9 that the received date listed in the table reflected in

10 initial received date of the original claim, right?

11      MS. EVANS:  Objection, misstates her testimony.

12      THE COURT:  No, overruled.  This is not a new

13 issue.  We've had this issue before.  It's not like

14 it's a surprise.

15          Do you understand?

16      MR. GEE:  Do you need the question read back?

17      THE WITNESS:  Yes.  And I understand -- I also

18 stated that I just needed to go back and check my notes

19 on that because I wasn't -- I didn't recall exactly

20 what the situation was.

21      MR. GEE:  Q.  Okay.  So for rework claims, you

22 don't know whether the received date reflected in this

23 table reflects the initial received date or the date

24 that the request for the rework was made, do you?

25      A.  Without -- I'd like to validate -- no.  I'd
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 1 like to validate my original statement, but just

 2 looking at this information here, it appears that the

 3 received date is not the date of the original claim.

 4      Q.  Take a look at the "interest Amount Paid"

 5 column in -- for this claim, on the first row.  Do you

 6 see that interest was paid in the amount of 20 cents?

 7 Do you see that?

 8      A.  Yes.

 9      Q.  You previously testified that PacifiCare pays

10 interest on late-paid claims.  Do you recall that?

11      A.  Yes.

12      Q.  So you understand this claim to be late paid,

13 right?

14      A.  Yes.

15      Q.  And this claim was paid more than 30 working

16 days after the date PacifiCare received it, right?

17      A.  Yes.

18      MR. GEE:  In fact, we did a search for all the

19 claim lines for this particular claim, the 10034020,

20 all the claim lines that exist, independent of the

21 extension numbers.  And this is the result we got.

22          Our next in order, your Honor.

23      THE COURT:  1158.  Do you need a minute?

24          1158 are all claim lines concerning the claim

25 Work Sheet No. 10034020-2, which represents the first
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 1 line on 1137.

 2      MR. GEE:  1157, your Honor.

 3      THE COURT:  I'm sorry.  1157.

 4          (Department's Exhibit 1158 marked for

 5           identification)

 6      MR. GEE:  Q.  You understand, Ms. Sreckovich, that

 7 what we did -- what we did was we pulled all the claim

 8 lines for this particular claim from the table, the

 9 group paid claims table.  Do you understand that?

10      A.  I do.  But when I did my analysis, I rolled

11 all of these up into one claim.  So I would have had

12 the received date from the original claim, and I would

13 have had the paid date from the last paid date, which

14 would have been, in this case, the final amount where

15 20 percent interest was paid.

16      Q.  What you did was you took the earliest

17 received date that existed in the database for a

18 particular claim, right?

19      A.  That's right.

20      Q.  And for this claim, the earliest received date

21 was 3/7/2007, right?

22      A.  Yes.

23      MS. EVANS:  Objection, calls for speculation.

24      THE COURT:  Overruled.

25      MR. GEE:  Q.  So for this claim, you used the
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 1 earliest received date of 3/7/2007 as the received

 2 date, right?

 3      A.  Yes.  Well -- yes, for this particular claim.

 4      Q.  In fact, for purposes of calculating the

 5 median processing times, the five median days to

 6 payment, you counted this claim as having been paid in

 7 zero days, right?

 8      A.  Yes.  One day.

 9      Q.  One day.  You would agree, would you not, that

10 this claim was not paid within one day?

11      A.  I would agree just based on the face of --

12 based on what this information shows.  I don't know if

13 there's other information about this particular claim

14 but yes.  And -- yes, that's right.

15      Q.  On the assumption that this exhibit, 1158,

16 reflects all the claim lines for this particular claim

17 in the data that you reviewed, you would agree that

18 this claim was not paid within one day, right?

19      A.  Yes, based on this information.

20      MR. GEE:  1159, your Honor.

21          (Department's Exhibit 1159 marked for

22           identification)

23      THE COURT:  This is all claim lines for

24 10056349-02.

25      MR. GEE:  Q.  Ms. Sreckovich, what this document
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 1 reflects are all the claim lines in the group paid

 2 claims table that you reviewed for this particular

 3 claim, which also appears on the second row of 1157.

 4      MS. EVANS:  Objection, calls for speculation.

 5      MR. GEE:  That's not a question.

 6      THE COURT:  He's just making a representation.

 7 I'll allow it.

 8      MR. GEE:  Q.  Again, this is another claim that

 9 reflects that it was received and paid on the same

10 date, right?

11      MS. EVANS:  Objection, calls for speculation.

12      THE COURT:  Overruled.

13      THE WITNESS:  Based on the information here.

14      MR. GEE:  Sure.

15      Q.  And you would agree would you not -- I'm

16 sorry.  Did you finish?

17      A.  I said yes, based on the information here.

18      Q.  And you would agree, would you not, that this

19 was a late-paid claim, right?

20      A.  Based on the information here, there was

21 interest paid, so that would -- I would assume that was

22 a late-paid claim, yes.

23      MR. GEE:  1160, your Honor.

24          (Department's Exhibit 1160 marked for

25           identification)
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 1      THE COURT:  1160 is the rework claims purported to

 2 be paid timely.

 3      MR. GEE:  Q.  And Ms. Sreckovich, these are claim

 4 lines from -- let me -- I'm sorry.

 5          These are claims from the group paid claims

 6 database that is reflected in 1154.  For this

 7 spreadsheet, what we did was we filtered out the rework

 8 claims that had a claim paid date within 42 calendar

 9 days of the received date.  So it was ostensibly a

10 timely paid rework claim.

11          But each of these reworks had an interest

12 payment.  Do you understand that?

13      A.  Well, I understand that's what you're telling

14 me.  But I don't understand exactly what these numbers

15 are.

16      Q.  No, I understand.  That's all I'm looking for.

17 Just want to make sure that you understand what we did

18 with this exhibit.

19      A.  Well, I don't understand whether -- first of

20 all, I wanted to clarify that, as I said, I am not -- I

21 can't confirm that the 2s and the 3s and 4s necessarily

22 represent all reworks.  But I'm wondering what happened

23 to the 01 worksheet.

24      THE COURT:  So are they.

25      MR. GEE:  So are we.
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 1      THE COURT:  This is not a new issue.  I don't know

 2 why -- never mind.  This is not a new issue.

 3      MR. GEE:  Q.  And you recognize the format of this

 4 exhibit, the column names, as a document coming from

 5 the group paid claims table, right?

 6      A.  Yes.

 7      Q.  I have a hypothetical for you, Ms. Sreckovich.

 8 I want you to assume that a claim is initially received

 9 by PacifiCare on May 1st, 2006 and that claim is denied

10 on May 10th, 2006.  Are you with me?

11      A.  Yes.

12      Q.  Then about three months later, on August 1st,

13 2006, a request for rework is received.  And after

14 reworking the claim, PacifiCare determines that it

15 incorrectly denied the claim in the first instance and

16 it should have paid that claim instead.  Are you still

17 with me?

18      A.  Yes.

19      Q.  But the member hasn't satisfied his deductible

20 yet, and the full amount owed by PacifiCare on that

21 claim is applied to the deductible.  Are you still with

22 me?

23      A.  Okay.

24      Q.  So on August 10th, 2006, PacifiCare sends out

25 a revised EOB, reflecting that it is applying the
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 1 allowed amount on that claim to the member's

 2 deductible.

 3          Now, in this hypothetical, the claim was

 4 initially received on May 1st and was not correctly

 5 processed until August 10th.  Do you understand that?

 6      A.  Yes.

 7      Q.  But for purposes of your calculations, this

 8 would have been counted as a timely paid claim, right?

 9      A.  I would have rolled up those claims so it

10 would show 5/1 as the receipt.  And then the August

11 10th date is the denied date.  So it would not have

12 showed as the --

13      Q.  I understood you to be --

14      THE COURT:  Let her finish.

15      MR. GEE:  I'm sorry.

16      THE WITNESS:  So I would not have considered that

17 to be a timely claim.

18      MR. GEE:  Q.  I understood you to have been

19 reviewing only paid claims; is that right?

20      A.  Yes, you're right.

21      Q.  So you would not have seen the denied claim on

22 May 10th, would you?

23      A.  No, the denied claim would not be in the

24 database.

25      Q.  The rework claim, as its reflected in your
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 1 database, would show that it was received -- the

 2 received date of August 1st and a paid date on August

 3 10th, right?

 4      MS. EVANS:  Objection, calls for speculation.

 5      THE COURT:  Overruled.  It's a hypothetical.

 6          But it's not a paid date.  Right?  It's the

 7 date of the EOB or EOP, not that there was nothing

 8 paid.

 9      MR. GEE:  Yes, your Honor is exactly right.  But

10 it's reflected in the database as a paid date.

11      THE COURT:  All right.

12      MR. GEE:  Q.  Do you have that question in mind,

13 Ms. Sreckovich?

14      A.  Could you repeat that?

15      MR. GEE:  Your Honor, could we have that read

16 back?

17      THE COURT:  Yes.

18          (Record read)

19      THE WITNESS:  As I said, I would not have the

20 denied claim in the database.

21      MR. GEE:  Q.  So that's a yes, the received date

22 would be August 1st, and the paid date would be August

23 10th for this claim?

24      A.  Yes.

25      Q.  For this rework claim, there wouldn't be any



22183

 1 interest payments made on it, would there?

 2      A.  I'm not sure if there would be or not.

 3      Q.  I'm sorry?

 4      A.  I'm not sure if there would be or not.

 5      Q.  Do you understand there to be interest

 6 payments due on claims in which no reimbursement is

 7 owed because the full amount is applied to the

 8 deductible?

 9      A.  I -- I don't know that.

10      Q.  Back to your report, Exhibit 5634,

11 Paragraph 6 -- and you said that under your

12 supervision, Navigant independently analyzed the

13 PacifiCare claims paid data, right?

14      THE COURT:  That's 2?  Page 2?

15      MR. GEE:  Yes, I'm sorry.

16      THE WITNESS:  Yes.

17      MR. GEE:  Q.  I'd like to discuss with you how

18 these data were analyzed.

19          But let me hand out Exhibit 5252 in evidence.

20          Take as much time as you'd like with this

21 document, Ms. Sreckovich, but my questions will be on

22 Page 16.

23          Do you recognize this document?

24      A.  Yes, I do.

25      Q.  This is one of the documents that's listed in
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 1 your Appendix B, right?

 2      A.  Yes.

 3      Q.  And Appendix B to your report, that reflects

 4 the documents that you reviewed in preparation of your

 5 report; is that right?

 6      A.  Yes.

 7      Q.  You understand 5252 to be a PowerPoint

 8 presentation that PacifiCare created for this matter,

 9 right?

10      A.  Yes.

11      Q.  And Page 16 of 5252 reflects PacifiCare's

12 calculations of the timeliness of its claims payment,

13 right?

14      A.  Yes.

15      Q.  And these calculations reflected on Page 16

16 were based on the same claims data that you reviewed in

17 preparing your report, right?

18      A.  Yes.

19      Q.  And you've performed similar calculations to

20 arrive at your results, right?

21      A.  Yes.

22      Q.  And you got the same percentage reflected on

23 Page 16 here, 97.4 percent within 30 working days; is

24 that right?

25      A.  Yes.
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 1      Q.  Now, in the box on the right side of the page,

 2 you see there's a line, "No 'Reimbursement' Owed"?

 3      A.  Yes.

 4      Q.  You see that?  And then there's that number,

 5 5,921.  And that's reflected also in the exhibit we saw

 6 today, the 5635, right, first page of 5635?

 7      A.  Yes.

 8      Q.  And do you understand these are claims for

 9 which PacifiCare accepted coverage but didn't owe any

10 money to the claimant?  Was that your understanding?

11      A.  Are you referring to everything in the box?

12      Q.  Just the "No 'Reimbursement' owed" line.

13      A.  Yes, that's my understanding.

14      Q.  And PacifiCare didn't owe money -- no

15 reimbursement was owed on this claim because the

16 claimant hadn't met his or her deductible yet, right?

17      A.  Yes, that's correct.  But it could also be

18 because there was other party liability or other

19 insurance involved too.

20      Q.  No reimbursement was owed by PacifiCare;

21 that's what this line reflects, right?

22      A.  Yes.

23      Q.  In the claims population you reviewed, there

24 were claims that were processed more than 30 working

25 days after receipt but no reimbursement was owed,
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 1 right?

 2      A.  Yes.

 3      Q.  And you ran some queries purporting to reflect

 4 these claims, these claims that were paid more than 30

 5 working days after receipt but for which no

 6 reimbursement was owed, right?

 7      A.  Yes.

 8      MR. GEE:  And we ran some of these queries

 9 ourselves and created a summary table of the results.

10 I'd like to show you.

11          Our next in order, your Honor.

12      THE COURT:  1161.

13          (Department's Exhibit 1161 marked for

14           identification)

15      MS. EVANS:  Your Honor, if I could just suggest a

16 break sometime soon maybe?

17      MR. GEE:  Sure.  In a couple minutes, your Honor,

18 if that's okay.

19      THE COURT:  Sure.

20      MR. GEE:  Q.  Let me explain what that document

21 is, Ms. Sreckovich.  The first page of this exhibit is

22 a summary table of the queries that existed in your

23 Access database.  And the subsequent pages are screen

24 shots from the results of those queries.  We ran them

25 in your database and printed the first page.  Do you
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 1 understand that?

 2      A.  Yes.

 3      Q.  And on -- I'm sorry.  Are you ready?

 4      A.  Yes.

 5      Q.  On the first page, we have these five queries.

 6 Do you recognize the name of each of those queries

 7 having come from your database?

 8      A.  Yes.

 9      Q.  Those are queries that you ran, right?

10      A.  These are queries that my associate ran.

11      Q.  In preparation of your report?

12      A.  That's right.

13      Q.  And the first row, we ran this query, the

14 "RIMS_NoReimb_Owed_Init."  We ran that and got 1435

15 entries.  And if you need to verify that, you can look

16 at the screen shot on the next page.  At the bottom

17 there's the "Record," and it reflects that number.

18      A.  Okay, yes.

19      Q.  And the entries in this query are claims, not

20 claim lines, right?

21      A.  Yes.

22      Q.  Do you understand what claims are included in

23 this query?

24      MS. EVANS:  I'm sorry.  Objection, your Honor,

25 vague.
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 1      THE COURT:  Overruled.

 2      THE WITNESS:  Can you explain a little bit?

 3      MR. GEE:  Q.  Yes, we ran this query.  We got 1435

 4 claims.  And I'm wondering what those 1435 claims were.

 5      A.  These are claims where there is no

 6 reimbursement owed to the provider.

 7      Q.  Do you understand what the "Init" at the end

 8 of the query means?

 9      A.  I believe that's -- I believe that reflects

10 the initial submission to CDI.

11      Q.  And the second row back on the first page of

12 1161, the "RIMS_No_Reimb_Owed_Sub," do you know what

13 that query -- what claims are in that quarry?

14      A.  I believe that was the subsequent submission

15 to CDI.

16      Q.  And we ran that query, and we got 3996.  And

17 you can also verify that on the third page of this

18 exhibit in the "Records" area.

19      A.  Okay.

20      Q.  And then the third query is

21 "OTIS_No_Reimb_Owed."  And we got 451 claims there.  Do

22 you understand what that query relates to?

23      A.  Yes, those are the no reimbursement owed on

24 the OTIS claims.

25      Q.  The individual claims, right?
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 1      A.  Yes.

 2      Q.  And then we have the "RIMS_Overpymts" and the

 3 "OTIS_Contested_SelfDirected" queries.  Those are also

 4 queries within the Access database you reviewed; is

 5 that right?

 6      A.  Yes.

 7      Q.  Starting with the queries in Rows 1 through 3,

 8 we added those up and we got 5,882 claims, which

 9 matches the total of "No Reimbursement Owed" in your

10 Exhibit 5635, right?

11      A.  Yes.

12      Q.  So those are all the claims in both RIMS and

13 OTIS that were paid more than 30 working days after

14 receipt but for which no reimbursement was owed; is

15 that right?

16      MS. EVANS:  Objection, vague as to "paid."  I

17 think these were not paid.

18      MR. GEE:  Q.  Processed?

19      A.  Thank you.

20      THE COURT:  I agree.

21      MR. GEE:  Q.  With that correction --

22      A.  May I just look at something really quickly

23 here?

24      Q.  Sure.

25      A.  You said "all" -- you said "all," and there
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 1 were some subsequent claims that were further presented

 2 in one of Ms. Berkel's presentations as claims that

 3 should not have been counted.  And there are roughly

 4 200-and-some there.  Those are additional claims that

 5 could have been taken out but that I didn't take out.

 6          So from your representation, these are the

 7 claims I took out but not necessarily all of them.  I'd

 8 have to go back to her other presentation to find out

 9 which categories those went into.

10      Q.  For purposes of your calculations, you used

11 the number of claims in these three queries, the first

12 three queries on 1161, right?

13      A.  Yes.

14      Q.  And those are claims that were processed more

15 than 30 working days after they were received but for

16 which no reimbursement was owed to the claimant, right?

17      A.  Yes.

18      Q.  And what you did for purposes of calculating

19 your 97.4 percent of claims paid within 30 working days

20 was you removed all these "No Reimbursement Owed"

21 claims as -- you didn't count them as untimely paid

22 claims, right?

23      A.  Yes.

24      Q.  In fact, you counted them as timely paid

25 claims, didn't you?
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 1      A.  Yes.

 2      MR. GEE:  Now would be a good time for a break, if

 3 your Honor would like.

 4      THE COURT:  Okay.  Let's take a break.

 5          (Recess taken)

 6      THE COURT:  Okay.  We can go back on the record.

 7      MR. GEE:  Q.  Ms. Sreckovich, I have a

 8 hypothetical for you.

 9          PacifiCare receives a claim on December 1st,

10 2006, but it gets lost in the mailroom for several

11 months and doesn't get adjudicated in RIMS until May

12 1st, 2007, five months later.  Are you with me?

13      A.  Yes.

14      Q.  When it does get adjudicated, PacifiCare

15 determines that that claim is for a covered service,

16 but PacifiCare doesn't owe any actual money on that

17 claim because the member hasn't met his deductible yet.

18 Are you still with me?

19      A.  Okay.

20      Q.  So PacifiCare sends out an EOB on May 1st,

21 2007, explaining to the member that coverage is

22 accepted and applying the full amount to the

23 deductible.  Okay?

24      A.  Yes.

25      Q.  In your opinion, is that a timely paid claim?
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 1      A.  I'm not sure.  Did you -- did you say when the

 2 claim was -- you said it was lost and then adjudicated

 3 May of 2007?

 4      Q.  Yes, the claim was initially received by

 5 PacifiCare on December 1, 2006, and then lost, then

 6 processed when it was found on May 1, 2007.  In your

 7 opinion, is that a timely paid claim?

 8      A.  I don't know how long it was lost for.

 9      THE COURT:  Seven months.

10          Is that what you said?

11      MR. GEE:  Five months.

12      Q.  From December 1st, 2006 to May 1st, 2007.

13      A.  I guess where I'm not clear is, at some point

14 it would have to be entered into the system.  So I

15 don't know what the date would have been, unless you're

16 saying it was April 30th or --

17      Q.  I'm sorry.  I think there was an ambiguity in

18 my question.  By "timely paid," I don't mean whether

19 you counted it as timely paid based on your

20 calculations.  I mean, in your opinion of what is

21 timely and what is not, do you believe that is a timely

22 processed claim?

23      A.  Irrespective -- you're saying irrespective of

24 the standards or benchmarks, just in general?

25      Q.  I'm having some problems here.  By "timely
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 1 processed," I mean processed within 30 working days.

 2      A.  Well, under that hypothetical, assuming it

 3 wasn't entered into the system in January -- took time

 4 to get processed, no, that would not meet the

 5 30-working-day or 30-calendar-day standard.

 6      Q.  Back to Exhibit 5252 of same page we were

 7 looking, at Page 16, and under the row "No

 8 'Reimbursement' Owed," we have a row titled

 9 "Overpayments."  Do you see that?

10      A.  Yes.

11      Q.  We have the number 3119.  Do you know what

12 claims this row refers to?

13      THE COURT:  You mean what type of claims?

14      MR. GEE:  Yes.

15      THE WITNESS:  Those are claims where there was

16 originally a payment to the provider, and subsequently

17 another -- subsequently another claim is entered to

18 recoup that overpayment amount.

19      MR. GEE:  Q.  And in Exhibit 1161, the Row 4,

20 "RIMS overpayments" query.  Are you there?

21      A.  Yes.

22      Q.  Those are the claims you were just referring

23 to; that query was intended to pull out those

24 overpayment claims, right?

25      A.  You know, I'd have to go back to my
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 1 documentation to see exactly what came out on that

 2 overpayment field.

 3      Q.  Why don't we look at your exhibit, 5635, the

 4 slide show that was marked today.

 5          You see that row, "Overpayments," then the

 6 number 3120?

 7      A.  Yes.

 8      Q.  Those are intended to be those overpaid claims

 9 you were just referring to, right?

10      A.  Yes.

11      Q.  And you recall there being a query in your

12 database titled "RIMS overpayments, " right?

13      A.  Yes.

14      Q.  And when you run that query, you get those

15 claims, those 3120 claims reflected in 5635, right?

16      A.  Yes.

17      Q.  And just as you did with the "No

18 'Reimbursement' Owed" claims, you didn't count these

19 3120 claims, you didn't count them as late-paid claims,

20 right, for purposes of your calculations of the

21 percentage within 42 calendar days, right?

22      A.  Yes, I did not count them as late-paid claims.

23      Q.  Again, you counted these 3120 as timely paid

24 claims for purposes of your calculations, right?

25      MS. EVANS:  Objection, vague.
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 1      THE COURT:  I'll allow it.

 2      THE WITNESS:  No, I didn't count them as timely.

 3 I just counted them as -- I just deducted them and said

 4 they weren't -- they were not not timely.

 5      MR. GEE:  Q.  Did you take 3120 out of the entire

 6 population when you made your calculations?

 7      A.  No, I didn't.

 8      Q.  So if it's not timely -- if it's not untimely,

 9 it's a timely paid claim, right?

10      MS. EVANS:  Objection, argumentative.

11      THE COURT:  Overruled.

12      THE WITNESS:  No I didn't take them out of -- I

13 didn't count them as timely.  What I was just trying to

14 do was taking that whole universe of claims in the same

15 way that CDI did when it did its evaluation and just --

16 I was trying to calculate a percentage of claims that

17 were not paid timely.

18      MR. GEE:  Q.  You calculated a percentage of

19 claims processed within 42 calendar days, did you not?

20      A.  Within 42 and also within 30 calendar days,

21 yes.

22      Q.  And you arrived at a number, 97.4 percent of

23 claims paid within 42 calendar days, right?

24      A.  Yes.

25      Q.  And my question -- sorry?
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 1      A.  That's right.

 2      Q.  And my question to you is, is this 3120 claims

 3 reflected the overpayments row on 5235, is that

 4 included in the 97.4 percent of claims paid within 42

 5 calendar days?

 6      MS. EVANS:  Objection, vague.

 7      THE COURT:  Overruled, but -- you indicated they

 8 are included in the entire amount that you're now

 9 taking the percentage of, correct?

10      THE WITNESS:  Yes, that's correct.

11      THE COURT:  But you didn't count them as paid

12 timely, or you did count them as paid timely?

13          Is that --

14      MR. GEE:  Yes.  Thank you, your Honor.

15      THE WITNESS:  I counted -- when I did the

16 calculation, I simply removed those.  So they're in the

17 database, but I haven't specifically said those are

18 timely.  I've just taken out the number of the claims

19 that shouldn't have been counted as non-timely.

20      THE COURT:  See, it makes a difference when you're

21 calculating percentages whether you put it in one

22 bucket or another bucket -- because you had it in the

23 whole bucket.  If you backed them out totally, it would

24 be different because then you have a different

25 percentage.  So, I mean, that's the problem with
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 1 calculating percent, right?  And that's why people

 2 sometimes don't like statistics.

 3          So his question is legitimate to try and

 4 figure out where those numbers landed for purposes of

 5 calculating the percent.

 6          Am I correct, Mr. Gee?

 7      MR. GEE:  Yes, thank you, your Honor.

 8      THE COURT:  Do you understand?

 9      THE WITNESS:  Yes.  And I did not back them out of

10 the total population.

11      THE COURT:  Okay.  Did you count them as unpaid,

12 paid?  Where did they fit in the calculation?

13      THE WITNESS:  Well, they stay in -- yes, I

14 understand the question.

15          They stay in the database and are counted as

16 correctly processed -- correctly -- they're counted as

17 timely.  That's the best way to explain it.

18      THE COURT:  Thank you.

19      MR. GEE:  Thank you, your Honor.

20      Q.  Back on Page 16 of Exhibit 5252, we see --

21 under "Overpayments," we see a line for contested

22 claims.  Do you know what that relates to?

23      A.  Yes.  Those are claims that PacifiCare

24 contested in terms of the classification as not timely

25 and independently reviewed those claims based on
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 1 internal information and determined that those should

 2 not have been counted as timely.

 3      Q.  They're claims for which PacifiCare requested

 4 additional information, right?

 5      A.  Yes.

 6      Q.  So what happened with these claims is that

 7 PacifiCare received the claim, needed more information,

 8 and then sent a letter to the claimant requesting that

 9 additional information, right?

10      A.  I did not independently corroborate the

11 substance of those claims.  It was my understanding

12 that there was no dispute by CDI about those -- that

13 classification.  So I simply took that number and made

14 an adjustment in the calculations to remove those.

15      Q.  What is that understanding based on?  That

16 understanding that there was no dispute by CDI about

17 these claims?  What is that understanding based upon?

18      A.  That was what was related to me by counsel and

19 from Ms. Berkel.

20      THE COURT:  So why don't we -- we'll take out the

21 "what was relayed by counsel," and say what was relayed

22 to you by Ms. Berkel.

23      MR. GEE:  Q.  Ms. Sreckovich, whenever I ask you

24 questions about what things were based on, I mean

25 excluding communications you've had with PacifiCare's
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 1 counsel.  Do you understand that?

 2      A.  Yes.

 3      Q.  Then the next row under "Contested" is

 4 "Other."  And we see a 34 claims that were other,

 5 right?

 6      MS. EVANS:  I'm sorry.  Are we on Slide 16?

 7      MR. GEE:  Yes.

 8      MS. EVANS:  Is it 31?

 9      MR. GEE:  Yes.  Is that what I said?  I'm sorry.

10      Q.  31 claims next to "Other," do you know what

11 type of claims those are?

12      A.  Those are accounts paid -- those are claims

13 paid for individuals with self-directed accounts.

14      Q.  And they are claims that are -- were paid more

15 than 30 working days after receipt, right?

16      A.  Those are claims that under go a different

17 process in terms of claims adjudication.

18          There's the first process, where coverage

19 determinations and payment determinations are made.

20 And then those claims go on to a second adjudication to

21 determine if there's money in the individual's account

22 or if the money should be paid to the physician or the

23 individual.  So those were taken out because of that

24 second adjudication process.  And we considered that

25 those shouldn't have been included in this analysis in
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 1 terms of the timeliness.

 2      Q.  My question to you, Ms. Sreckovich, was those

 3 were claims that were paid more than 30 working days

 4 after receipt, right?

 5      A.  Well, the final adjudication was more than 30

 6 days, yes.

 7      Q.  And you removed contested claims from -- or

 8 you didn't count the contested claims as untimely paid

 9 claims for the reasons you just gave, right?

10      A.  Yes, that's right.

11      Q.  But, again, you counted them as timely paid

12 claims, didn't you?

13      A.  Yes, they remain in the analysis and are

14 considered timely, yes.

15      Q.  Same thing with the contested claims, right?

16 You counted those as timely paid claims?

17      MS. EVANS:  I think that's asked and answered.

18      THE COURT:  I think that's right.  I think she

19 said she did.

20      MR. GEE:  I'm sorry.  I just don't recall.

21      THE COURT:  They were kept as part of the full

22 amount, and they were not considered untimely, correct?

23 So they were considered timely?

24      THE WITNESS:  Yes.

25      MR. GEE:  Thank you, your Honor.
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 1      Q.  And, Ms. Sreckovich, there was another query

 2 in your database titled "qry_Percent_Within_42_Days."

 3 Do you recall that?

 4      A.  I don't recall a specific query, no.

 5      Q.  Okay.  Let me show you a screen shot.

 6      THE COURT:  1162.

 7      MR. GEE:  Thank you, your Honor.

 8          (Department's Exhibit 1162 marked for

 9           identification)

10      MR. GEE:  Q.  Are you ready?  Does seeing this

11 screen shot refresh your memory about there being a

12 query with that title in your database?

13      A.  Yes, that's a familiar number, yes.

14      Q.  This query, the "Percent_Within_42_Days"

15 query, that's what you ran to arrive at the 97.4

16 percent of claims paid within 30 working days figure,

17 right?

18      A.  Yes, that's correct.

19      Q.  I know you used the Access database functions

20 to get to that percentage.  But the basic formula for

21 calculating that percentage is what's on Page 16 of

22 Exhibit 5252, right, the number in the box on the lower

23 left-hand corner?

24      A.  Yes, that's the basic formula, except that the

25 numerator needs to be changed here.
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 1      Q.  Some of the numbers are off on Page 16, right?

 2      A.  Yes, that's right.

 3      MR. GEE:  So we created a demonstrative to reflect

 4 the correct numbers.  I'd ask that it be marked as our

 5 next in order, your Honor.

 6      THE COURT:  1163.

 7          (Department's Exhibit 1163 marked for

 8           identification)

 9      MR. GEE:  Q.  Ms. Sreckovich, at the top, there's

10 a formula that has the numerator, total number of

11 claims in the population, minus the number of untimely

12 paid claims.  Do you understand that?

13      A.  Yes.

14      Q.  Then that difference is then divided by the

15 total number of claims in the population.  Do you see

16 that?

17      A.  Yes, I do.

18      Q.  And the resulting quotient will be the

19 percentage of claims paid timely, right?

20      A.  That's right.

21      Q.  That's essentially the formula that you used

22 to arrive at the 97.4 percent, right?

23      A.  Yes.

24      Q.  And then to get the total number of claims in

25 the population, you would add up the number of claims
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 1 you reviewed in the group paid claims population and

 2 the number of claims in the individual claims

 3 population because you looked at both sets of data,

 4 right?

 5      A.  That's correct.

 6      Q.  And then you recall the number 1,077,424 as

 7 the total claims in the group paid claim population,

 8 right?

 9      A.  Yes.

10      Q.  Then 48,683 in individual, right?

11      A.  That's correct.

12      Q.  And then the total, you recognized that number

13 as being the total claims that you reviewed in the

14 population, right?

15      A.  Yes, that's correct.

16      Q.  To get to the total number of untimely paid

17 claims, you start with the number of claims that had a

18 claim paid date more than 42 calendar days after the

19 received date, first in the group paid claims.  And we

20 ran that query in that group paid claims table, and we

21 found there were 37,238.

22          Does that number sound about right to you?

23      A.  I can't recall exactly, but that sounds --

24 that does sound right, yes.

25      Q.  In fact, there was another table in your
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 1 database titled "RIMS Interest."  And when we opened

 2 that table, there were exactly 37,238 records in that

 3 table.

 4          Do you know what that table was intended --

 5 what type of claims that table was intended to include?

 6      A.  The -- there was a second -- sounds like the

 7 second data file that was submitted, one of the data

 8 submissions.  And I recall that that data was used to

 9 determine the zero paid amounts to remove those data

10 from the analysis.

11      MR. GEE:  Let me show you a screen shot of that,

12 make sure that we're talking about the same thing.

13          1164, your Honor?

14      THE COURT:  Yes.

15          (Department's Exhibit 1164 marked for

16           identification)

17      THE COURT:  This is the screen shot with the

18 "tbl_RIMS_Interest" highlighted.

19      MR. GEE:  Q.  Does this screen shot of the RIMS

20 interest table refresh your memory about what types of

21 claims are included in that table, Ms. Sreckovich?

22      A.  Yes.  As I indicated, I used these -- this

23 data, this set of information, to determine the no-pay

24 amount, to determine which claims would be eliminated

25 from the analysis based on no reimbursement due.
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 1      Q.  That's reflected in the third column from the

 2 right, the "NoPay" column?

 3      A.  Yes, that's right.

 4      Q.  And what do the zeros reflect?

 5      A.  The zeros reflect no payment.

 6      Q.  And the minus 1s?

 7      A.  I don't remember that.  I'll have to look that

 8 up.  I don't recall that.

 9      Q.  And the next column, the column on the

10 rightmost side, the "2nd_Sub_Int_Paid," do you know

11 what that column reflects?

12      A.  That is interest payment made on that claim.

13      Q.  Do you understand why there would be interest

14 payment on a claim for which PacifiCare didn't pay any

15 amount?

16      A.  Because there could have been an initial claim

17 with a payment, and this pays the interest.

18      Q.  So the "NoPay" reflects no pay on the rework,

19 right?

20      A.  Well, I'd have to look at the whole database

21 to see exactly what was in here.  It could reflect no

22 payment, so I'd really have to go back and look at the

23 whole data within this set of information to give you

24 that answer.

25      Q.  Okay.  About three quarters of the way down
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 1 this page, under "Claim Work Sheet" column, do you see

 2 a claim that starts -- it's 16666191-01?  It's the

 3 ninth line from the bottom.

 4      A.  Yes, I see it.

 5      Q.  You see the no pay is zero there, right?

 6      A.  Yes.

 7      Q.  And the interest is $12.38, right?

 8      A.  Yes.

 9      Q.  Do you know what that interest reflects?

10      A.  I really want to go back and look at this

11 entire database, but it's showing an interest payment.

12 And as I explained earlier, in looking at -- in our

13 discussion about claims work sheets, I would have to

14 review the work sheet indicators to see exactly what

15 those mean.

16      Q.  What do you mean by "work sheet indicators"?

17      A.  I'm looking at -- on this first column on the

18 left, I'm looking at the work sheet and the 02, the 03,

19 the 01, which we talked about earlier.

20      Q.  You said you would need to go back and look at

21 the work sheet indicators.  I'm wondering what that

22 document or file you're referring to is.

23      A.  That would be an explanation of the data

24 elements in the database.

25      Q.  When you say "work sheet indicators," are you
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 1 referring to a document that explains what the numbers

 2 on the -- in the database mean, or are you referring to

 3 the 01s, 02s, 03s?  Are those the indicators you're

 4 referring to?

 5      A.  I'm referring to my work papers where we would

 6 have gone through and identified and discussed and

 7 taken notes about what each of these fields is and

 8 what's in those fields.

 9      Q.  These are documents you generated or your

10 associate at Navigant generated?

11      A.  Yes.

12      Q.  And they would reflect what the 01s, 02s, 03s,

13 and so on, what those mean?

14      A.  They would reflect all of our knowledge about

15 what is in the particular data fields within all of the

16 databases that we received, yes.

17      Q.  Okay.  Back on 1163, the percent of claims

18 paid within 42 calendar days -- and after you calculate

19 the number of claims paid more than 42 days after

20 received in the group claims, you would calculate that

21 number in the individual claims database, right?

22      A.  That's correct.

23      Q.  And we got 1329.  Does that sound about right

24 to you?

25      A.  Yes, that does.
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 1      Q.  So you sum that, and you get the 38,567.  And

 2 then what you did was you removed the no reimbursement

 3 owed claims, the overpayment claims, the contested

 4 claims and the self-directed claims, right?

 5      A.  That's correct.

 6      Q.  And the 9,424 number, that's just the sum of

 7 all those claims as it's reflected in your Exhibit

 8 5635, right?

 9      A.  That's right.

10      Q.  And then at the bottom, there's the formula,

11 plugging in those numbers, the total number of claims

12 in the population, the 1,126,107 minus the number of

13 untimely paid claims 29,143, right?

14      A.  Yes, that's the --

15      Q.  And that's the numerator.  And if you subtract

16 that, you get 1,096,964.  Would you like to check my

17 math?

18      A.  No, actually that number is familiar to me.

19      Q.  And that number is the number of claims that

20 you believe were timely paid, right?

21      A.  I think the other way.  The way I was looking

22 at it was that's the number of -- I was looking at it

23 in the reverse.  That first the number of claims that

24 were processed -- let me start again.

25          The number of claims that were processed
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 1 timely -- yes.  I guess I'm saying the same thing.

 2      Q.  Yes.  So the 1,096,964, that's the number of

 3 claims that you believe were PacifiCare timely paid

 4 during the market conduct period, right?

 5      A.  Let me go back to that because I think I'm

 6 really thinking about it in terms of the percentage of

 7 claims that -- because I've gone through this process

 8 of pulling out claims and reclassifying claims, that I

 9 would say I was calculating the number of claims that

10 were not paid timely.  And through this process, I did

11 that calculation.

12          So those are the claims -- these are the

13 claims that should be considered timely, yes.

14      Q.  So you -- and you're comfortable in your

15 opinion that this figure accurately reflects the number

16 of timely paid claims in the market conduct period,

17 right?

18      A.  Yes, that's correct.

19      Q.  None of the questions I've asked you today,

20 none of the exhibits I've shown you has caused any

21 concern in your mind about the accuracy of this number,

22 the 1,096,964 number, none of the questions I've asked

23 you or none of the exhibits causes any concern in your

24 mind about whether those claims were all timely paid

25 claims?
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 1      MS. EVANS:  Objection, argumentative, misstates

 2 the testimony.

 3      THE COURT:  Overruled.

 4      THE WITNESS:  That's correct.

 5      MR. GEE:  Q.  Just to tidy this up, all the claims

 6 reflected in Exhibit 5635, the first page, all the no

 7 reimbursement owed, overpayments, contested, and other

 8 claims on that page, all those are counted in the

 9 numerator in that 1,096,964 number, right?

10      A.  Yes, that's correct.

11      Q.  And then you take that number of claims you

12 believe were timely paid, and you divide it by the

13 total population, the 1,126,107, and you get this

14 97.4 percent, right?

15      A.  Yes.

16      Q.  And this exactly matches the query that you

17 ran that's reflected in 1162, right?

18      A.  Yes, that's correct.

19      Q.  And this formula in 1163, this is the same

20 formula you would use to get the percent of claims paid

21 within 30 calendar days also, right?

22      A.  That is the same formula, yes.

23      Q.  Ms. Sreckovich, did you do any analysis of

24 PacifiCare claims timeliness performance specifically

25 with reworks -- I'm sorry -- specifically for reworks?
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 1      A.  No, I did not.

 2      Q.  You didn't, for example, calculate the

 3 percentage of rework claims that were timely paid,

 4 right?

 5      A.  That's correct, I did not.

 6      Q.  You didn't calculate the median time to

 7 payment specifically for rework claims, did you?

 8      A.  No.

 9      Q.  You only performed timeliness calculations for

10 the entire population, which included new day claims

11 and reworks, right?

12      MS. EVANS:  Objection, asked and answered.

13      THE COURT:  Overruled.

14      THE WITNESS:  Yes, for the entire population of

15 paid claims.

16      MR. GEE:  Q.  So you have no basis to assess

17 PacifiCare's claims performance specifically to

18 reworks, do you?

19      MS. EVANS:  Objection, vague.

20      THE COURT:  Overruled.

21      THE WITNESS:  Well, to the extent that the rework

22 claims are in the database that I analyzed, that is a

23 reflection -- my calculation is a reflection of the

24 entire claims database.  But I did not specifically

25 calculate a number for just the rework claims, no.
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 1      MR. GEE:  Q.  Back to the screen shot in 1154.

 2          Yes, the first one, your Honor.

 3          Are you there?

 4      A.  Yes, I am.

 5      Q.  Just so we're on the same page, this is the

 6 table containing all the group claims PacifiCare paid

 7 during the market conduct exam period, right?

 8      THE COURT:  And these are by claim line?

 9      MR. GEE:  Yes.  Thank you, your Honor.

10      THE WITNESS:  Yes, that's right.

11      MR. GEE:  Q.  In this table, do you know

12 approximately how many claim lines were rework claim

13 lines?

14      A.  I don't know that number.

15      Q.  Can you give an approximate percentage?

16      A.  No, I don't know it.

17      Q.  How about in terms of claims, do you know the

18 approximate number of percentage of claims that were

19 rework claims in this population?

20      A.  No, I don't.

21      MR. GEE:  Now, Ms. Sreckovich, we did our own

22 calculations using this table in your Access database,

23 the group paid claims table, to determine the number of

24 reworks.  And it's all based on the assumption that the

25 extensions 02 and above are in fact rework claims.
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 1          And I have a spreadsheet summarizing our

 2 results that I'm going to distribute.  And I of course

 3 don't expect you to be able to confirm these numbers on

 4 the stand today, but they're offered to provide

 5 PacifiCare and its counsel the opportunity to verify

 6 the numbers.  I will nevertheless give you a copy for

 7 your reference.

 8      THE COURT:  1165.

 9      MR. GEE:  Thank you, your Honor.

10          (Department's Exhibit 1165 marked for

11           identification)

12      MR. GEE:  Q.  Let me just briefly explain this

13 chart.  The first row you'll see is titled "Total."

14 And that reflects that there were 209,019 rework claim

15 lines, that is to say claim number that had 02 or

16 higher extension.

17          And then, from that number of claim lines, we

18 calculated the total number of claims that were

19 reworked.  And we arrived at 81,413.

20          And then the next row that starts out, "Less

21 No Reimbursement Owed Claims," do you see that?

22      A.  Yes, yes.

23      Q.  And we took out all the claims that were in

24 your "No 'Reimbursement' Owed" queries, based on

25 PacifiCare's contention that these claims should not be
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 1 counted as untimely.  And that's the figure reflected

 2 in your Exhibit 5635, the "No 'Reimbursement' Owed"

 3 row.

 4          You understand that Ms. Sreckovich?  You

 5 understand what we did there?

 6      A.  No.  No, I don't, actually.

 7      Q.  So we started with 209,019 rework claim lines.

 8 You see that on the top?

 9      A.  Okay.

10      Q.  Then from that, we took out all the claims

11 that were listed in your "No 'Reimbursement' Owed"

12 queries.

13      THE COURT:  In 1163, the last box, 9,424?

14      MR. VELKEI:  I think it's a lesser number, your

15 Honor.

16      MR. GEE:  No, it's a part of that.  It's a subset

17 of that.

18      THE COURT:  So where does that number come from?

19      MR. GEE:  It comes from 5635, their Exhibit 5635.

20 And it's just the top row the "No 'Reimbursement' Owed"

21 line, the 5,882.

22      THE COURT:  Okay.  So it's the 5,882 you've taken

23 out.  This doesn't come out right.  So --

24      MR. GEE:  Your Honor, that's because they are

25 claim lines.  There are multiple claim lines for a
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 1 single claim.  And the "No 'Reimbursement' Owed"

 2 number, that's total claims.

 3      THE COURT:  No.  But you're saying you subtracted

 4 5,882 from 209,019.  Is that not correct?

 5      MR. VELKEI:  81,000.

 6      THE COURT:  Stop it, Mr. Velkei.

 7      MR. GEE:  Your Honor, what's reflected in that

 8 middle column are claim lines.  There are multiple

 9 claim lines for a particular claim.  So one claim in

10 "no reimbursement owed" that number could take out

11 multiple claim lines.

12      THE COURT:  I understand that.  But I'm trying to

13 ask, you have rework claims 81,413.

14      MR. GEE:  Yes.

15      THE COURT:  What did you subtract from that?

16      MR. GEE:  We took out the no reimbursement owed

17 claims.  I understand that --

18      THE COURT:  What's the number?

19      MR. GEE:  It doesn't match because some of the

20 5,882 number weren't reworks.  Some were new day

21 claims.

22      THE COURT:  So what is the number that you

23 subtracted?

24      MR. GEE:  Well, it would just be the difference of

25 81,413 from 77,417.
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 1          3,996.

 2      THE COURT:  You believe that -- say that --

 3      MR. GEE:  3,996.

 4      THE COURT:  -- are the rework claims that -- where

 5 there was no reimbursement owed for both group and

 6 individual?

 7      MR. GEE:  This is just group claims.

 8      THE COURT:  Group.  Okay.  Yes, thank you.

 9      MR. GEE:  Thank you, your Honor.

10      Q.  Ms. Sreckovich, did you understand the

11 calculation we performed on that row "No Reimbursement

12 Owed" claims?

13      A.  Yes.

14      Q.  And then what we did on the next row, the

15 "Less Overpayments," is we subtracted the claims in

16 your overpayment queries from the claim lines and also

17 from the rework claims and arrived at those two numbers

18 in that row.  Do you understand that?

19      THE COURT:  I don't.

20      MR. GEE:  I think it's -- it is confusing.  We

21 apologize, your Honor.

22          We subject it from the total, back to the

23 total.

24      THE COURT:  Okay.

25      MR. GEE:  Q.  The 209,019, we subtracted the
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 1 number of claims that were in your overpayment query,

 2 Ms. Sreckovich.  You understand that?

 3      THE COURT:  209,000 --

 4      MR. GEE:  209,019, on the top.

 5      MS. EVANS:  Just to clarify, is this also rework

 6 claims only?

 7      MR. GEE:  Yes.

 8      THE COURT:  And you subtracted that 2,919 [sic]

 9 from the 81,413?

10      MR. GEE:  We subtracted the 209,019 -- we took out

11 all the overpayment claims that Ms. Sreckovich put in

12 her query that's reflected in 5635.

13      THE COURT:  That's not what I asked you.

14      MR. GEE:  Okay.  I'm sorry.

15      THE COURT:  So you said there's rework claims, not

16 lines.  Claims.

17      MR. GEE:  Okay.

18      THE COURT:  81,413.

19      MR. GEE:  Mm-hmm.

20      THE COURT:  You subtracted 2,919 [sic] from that?

21      MR. GEE:  Yes.

22      THE COURT:  And you got 78,320?

23      MR. GEE:  Yes, your Honor.  I'm sorry.  The

24 difference was 3,093, your Honor, is what we have.  So

25 we found there to be 3,093 overpayment claims within
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 1 the 81,413.

 2      THE COURT:  So what is this 29,019 [sic] number

 3 you gave me?

 4      MR. GEE:  Oh, the 209,019?

 5      THE COURT:  I misunderstood you then.  All right.

 6 I'm trying to find out how you got 78,320.

 7      MR. GEE:  We took the total number of rework

 8 claims in the group claims population, the 81,413, and

 9 we took out all the claims that PacifiCare contend were

10 overpayments.

11      THE COURT:  Okay.  How many was that?

12      MR. GEE:  Well, there were 3,093 rework claims

13 that were -- that PacifiCare contented to be

14 overpayments.

15      THE COURT:  3-0-9-3, correct?

16      MR. GEE:  Yes.

17      THE COURT:  And where did you get that number?

18      MR. GEE:  It comes from 5635.  They have a number

19 of 3120 overpayments.

20      THE COURT:  Yes.

21      MR. GEE:  And of that 3120, 3093 were reworks, and

22 the remaining were new day.

23      THE COURT:  I'm sorry.  That -- if you take out

24 the 391 that are contest -- no.  This is some other

25 number you took out of the 3,120?  What number did you
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 1 take out of 3,120?

 2      MR. GEE:  So 5635 the overpayments line --

 3      THE COURT:  I see that.

 4      MR. GEE:  There were 3,120 claims that PacifiCare

 5 contend were overpayments they excluded from the

 6 population.

 7      THE COURT:  I got that.

 8      MR. GEE:  Of those 3120, 3,093 were rework claims.

 9 So we removed those from the 81,413 number.

10      THE COURT:  Okay.  And that -- you came up with

11 78,320?

12      MR. GEE:  Yes.

13      THE COURT:  All right.

14      MR. GEE:  Q.  Do you understand that,

15 Ms. Sreckovich?

16      A.  Yes.

17      Q.  And then on the last row, what we did was we

18 took out both the reimbursement owed claims -- the no

19 reimbursement owed claims and the overpayments claims,

20 and we arrived at 74,324.

21      THE COURT:  So you add together the 3,916 and the

22 3,993, and you subtracted that from 81,413?

23      MR. GEE:  Yes.  The math might not be exact

24 because some may overlap.  Yes, that's what happened.

25 That's what we did.
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 1      Q.  You understand the calculations we performed

 2 for that last row, Ms. Sreckovich?

 3      A.  Well, I did until you got to the overlap part.

 4 Then I couldn't calculate the 74,324.

 5      Q.  I was wrong.  There was no overlap.  We just

 6 took out -- in that last row, we took out both no

 7 reimbursement owed claims and the overpayment claims.

 8      THE COURT:  So it doesn't come out.  Help me one

 9 more time.  3,916; is that the correct number?

10      MR. GEE:  No.  It's 3,996 --

11      THE COURT:  Oh, that's a 90?  I'm sorry.  I can't

12 read my own writing.  3,996?

13      MR. GEE:  Yes.

14      THE COURT:  All right.

15      MR. GEE:  Then we also took out the overpayment

16 reworks 3,093.

17      Q.  Do you understand that, Ms. Sreckovich?

18      A.  Yes, thank you.

19      Q.  And we didn't exclude the "contested" and

20 "other" claims from this because those were all

21 individual paid claims.  You understand that those were

22 all -- those claims within the "contested" and "other"

23 queries were individual claims?

24      A.  I'm going to have to check on the

25 self-directed account.  I don't recall on that one.
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 1      Q.  Okay.  Do you recall that the contested claims

 2 were all individual paid claims, right?

 3      A.  Yes.

 4      MR. GEE:  And I'm going to hand out a CD.  We

 5 performed these calculations in Ms. Sreckovich's Access

 6 database, exported to Excel, and we burned them onto CD

 7 so it makes it easier for PacifiCare and its counsel to

 8 check our numbers.

 9          Let this be marked as our next in order your

10 Honor.

11      THE COURT:  Yes, I'll mark it as 1166.

12          (Department's Exhibit 1166 marked for

13           identification)

14      THE COURT:  This is the reworks calculations,

15 right?

16      MR. GEE:  Yes.

17          And if you'll bear with me, we performed some

18 further calculations on these rework claims to

19 determine the number of these reworks that were paid

20 within 42 calendar days.

21          And for purposes of these calculations, we're

22 using the date of receipt that's reflected in your

23 database.  So it may or may not be the date that the

24 claim was initially received.  And we created a summary

25 chart for it.
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 1          And I'd like to ask that be marked as our next

 2 in order, your Honor.

 3      THE COURT:  1167.

 4          (Department's Exhibit 1167 marked for

 5           identification)

 6      MR. GEE:  Q.  Are you ready, Ms. Sreckovich?

 7      A.  Yes.

 8      Q.  And you'll see that the first two columns in

 9 1167 are the same as in 1165.  And we've added three

10 new columns.

11          And let me just quickly walk through those new

12 columns.  The "Late-Paid Rework Claims" column, in

13 that, we calculated the number of rework claims that

14 were paid more than 42 calendar days after receipt.

15          So for instance, for the first row, titled

16 "Total," we looked at the 81,413 rework claims and

17 filtered out the number of those claims that had a

18 claim paid date more than 42 days after the receive

19 date.  And we got 27,300.  Do you understand that,

20 Ms. Sreckovich?

21      A.  I understand the calculations, yes.

22      Q.  I'm not asking to you verify the number,

23 obviously.  I just want to make sure that you

24 understand what we did.

25          Then we did that same query for each of the
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 1 rows down that column.

 2          Then the next column, "Percent of Rework

 3 Claims Within 42 Calendar Days," that column, we just

 4 applied the same formula that you and PacifiCare used

 5 that's reflected on Page 16 of Exhibit 5252.

 6          And, for example, for the first row, we had a

 7 numerator, the total number of reworks, the 81,413, and

 8 we minused the number of late paid reworks, 27,300.

 9 Then we divided that difference by the total number of

10 reworks, again, 81,413.

11          And the quotient was 66.47 percent reflected

12 in that row -- in that cell.

13          And then we performed that same formula for

14 the remaining rows on down.

15          And, Ms. Sreckovich, I'm not asking to you

16 confirm these numbers, but in theory, that's how you

17 would perform this calculation for percent of reworks

18 within 42 calendar days, right?

19      A.  I agree with the math.  I'm not sure that I --

20 you know, I would have to substantiate where the

21 rework -- how you identified reworks and other elements

22 within this exhibit.

23      Q.  I understand that.  I'm not asking you to

24 verify the accuracy of these numbers, just that that is

25 the formula that you would apply to reach the percent
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 1 of rework claims within 42 calendar days, right?

 2      A.  Yes, if that was the specific calculation

 3 somebody was asking for, that's the formula, yes.

 4      Q.  And the last column, "Average Processing Times

 5 (days)," what we did was we calculated the number of

 6 days between the claim paid date and the received date

 7 for each rework claim, added all those up and then

 8 divided that sum by the total number of rework claims

 9 in the population.

10          And then we arrived at the average number of

11 days to process a rework.

12          And, again, I'm not asking you to confirm

13 these numbers, but in theory, that's how you would

14 calculate the average number of days to process a

15 claim, a rework claim, right?

16      A.  Yes, in theory, that's correct.

17      Q.  Now, according to our calculations, the

18 percent of rework claims within 42 calendar days ranged

19 between 66 and 73 percent.  Do you see that?

20      A.  Yes.

21      Q.  And assuming that we did our math correctly,

22 would you conclude, based on these percentages, that

23 PacifiCare's claims processing performance for reworks

24 met or exceeded industry standards?

25      MS. EVANS:  Objection, calls for speculation.
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 1      THE COURT:  Overruled.

 2          But I'm in not sure that she's expert on what

 3 the industry standard for reworks are.

 4      MR. KENT:  Or if there is one.

 5      THE COURT:  Or if there is one.

 6      MR. GEE:  Q.  Do you consider yourself an expert

 7 on industry standards for processing claims reworks?

 8      A.  I would have to look at other benchmark

 9 information to do any kind of comparison.

10      Q.  So you're not?

11      A.  That's correct.

12      Q.  Do you consider yourself an expert on average

13 processing times for claims reworks?

14      A.  No.  Again, I would want to be looking at -- I

15 would like to have the benchmark data in front of me to

16 do that -- any kind of analysis.

17      Q.  What benchmark data would you want to look at?

18      A.  Whatever information the -- whatever

19 information the -- in my case usually the client or the

20 health plan is required to perform.  If there is some

21 contract requirement with regards to that, that's what

22 I would be looking at.

23      Q.  So you would look at information that the

24 health plan provided you to determine an industry

25 standard for rework claims?
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 1      A.  I would want to know what the contract

 2 requirement is for reworks, if there is such a thing.

 3 And then I would look at other -- there's commercial --

 4 I don't even know if there is a benchmark available,

 5 commercial -- that I could take a look at.

 6      Q.  You testified that you would want to know the

 7 contract requirement -- what the contract requirement

 8 is for reworks.  What contract requirement are you

 9 referring to?

10      A.  That's what I said.  I don't know that there

11 is one.  But if I were looking at performance in terms

12 of timeliness for rework claims, I would want to know

13 is there a requirement that you're supposed to live up

14 to?  And then I would want to see if there is such a

15 benchmark available from other health plans or other

16 payers or other contracts.

17      Q.  Is it your understanding that the California

18 statutory requirement to pay or deny PPO claims within

19 30 working days, is it your understanding that that

20 does not apply to rework claims?

21      A.  It refers to the whole universe of claims.

22 And when CDI did its review, its review was focused on

23 the entire claims database.  There wasn't a specific

24 measure of reworked claims.

25      Q.  So is that a yes, you understand that



22227

 1 California's 30-working-day requirement applies to

 2 rework claims?

 3      MS. EVANS:  Objection, asked and answered.

 4      THE COURT:  Overruled.

 5      THE WITNESS:  Yes, it applies to rework claims,

 6 but it's not specifically measured in terms of how

 7 you're measuring it here, to say what percentage of

 8 reworked claims is processed, you know, within a

 9 certain time period.

10      MR. GEE:  Would your Honor like to take a break

11 for lunch now?

12      THE COURT:  Sure.  1:30.

13          (Whereupon, the luncheon recess was taken

14           at 11:59 o'clock a.m.)
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 1                     AFTERNOON SESSION

 2                         ---o0o---

 3          (Whereupon, the appearance of all

 4           parties having been duly noted

 5           for the record, the proceedings

 6           resumed at 1:42 o'clock p.m.)

 7      THE COURT:  Go back on the record.

 8          CROSS-EXAMINATION BY MR. GEE (resumed)

 9      MR. GEE:  Q.  Good afternoon, Ms. Sreckovich.

10 This morning -- do you have Exhibit 1163 in front of

11 you?  It's the "Percent of Claims Paid Within 42

12 Calendar Days" demonstrative that we had marked.

13      A.  Yes.

14      Q.  And this morning, we walked through this

15 formula that you used to get to the 97.41 percent

16 within 42 calendar days number.  Do you recall that?

17      A.  I remember that, yes.

18      Q.  You testified that you subtracted the 9,424

19 claims, the no reimbursement owed, the overpayment,

20 contested, and self-directed accounts claims, you

21 subtracted that from the number of untimely paid

22 claims.  But you did not back those out of the total

23 number of claims in the population.  Do you recall

24 that?

25      A.  Yes.
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 1      Q.  And over the lunch break, did you perform that

 2 calculation, backing out the 9,424 claims from the

 3 population and then calculating the percentage of

 4 claims paid within 42 calendar days?

 5      A.  I'm sorry.  Can you repeat that?

 6      Q.  Over the lunch break, did you have an

 7 opportunity to calculate what the percentage of paid

 8 claims within 42 calendar days would be if you backed

 9 out the 9424 claims -- if you backed that out of the

10 total population?

11      A.  No, I did not do that calculation.

12      Q.  This morning we also discussed claims in the

13 group claims table, the table that's reflected in

14 Exhibit 1154.  And we discussed the claims with the

15 extension 02, 03 and higher.  Do you recall that

16 discussion?

17      A.  Yes.

18      Q.  And you said that you would need to review

19 your worksheet indicator to tell you what those

20 extensions -- the 01s, 02s, 03s, you would need to

21 review your work sheet indicator to tell you what those

22 extensions meant.  Do you recall that?

23      A.  Yes, I do.

24      Q.  Over the lunch break, did you have a chance to

25 review that worksheet indicator?
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 1      A.  No, I did not.

 2      Q.  Did you get any information about these

 3 extension numbers over the lunch break?

 4      A.  No, I did not.

 5      Q.  Ms. Sreckovich, do you know what

 6 auto-adjudicated claims are?

 7      A.  Yes, those are claims that are received and

 8 paid by the system without any manual intervention.

 9      Q.  By "manual intervention," you mean without

10 claims examiners having to review them; is that right?

11      A.  Yes, that's correct.

12      Q.  And you would agree, would you not, that in

13 general auto-adjudicated claims can be processed

14 quicker than claims that require manual intervention?

15      A.  Yes, as a general rule, I would agree with

16 that.

17      Q.  Do you know approximately how many of the

18 claims in the claim population you reviewed were

19 auto-adjudicated?

20      A.  No, I don't.

21      Q.  Do you know an approximate percentage?

22      A.  No.

23      Q.  So you didn't consider in your analysis the --

24 in your report, you did not consider the number or

25 percentage of claims that were auto-adjudicated, right?
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 1      A.  That's right.  I looked at all of the claims

 2 in the database.

 3      Q.  Do you know if there are any vision claims in

 4 the claims population that you reviewed?

 5      A.  I don't know that.

 6      Q.  You would agree, would you not, that in

 7 general vision claims are less complex than health

 8 claims?

 9      MS. EVANS:  Objection, vague as to "health

10 claims."

11      THE COURT:  You mean medical provider claims?

12      MR. GEE:  Sure.  Yes.

13      THE COURT:  All right.

14      THE WITNESS:  I think it depends on what kind of

15 medical provider you're comparing the vision claims to.

16 I don't really have an answer for that here.

17      MR. GEE:  Q.  Do you know of a type of medical

18 provider claim that would, in general, be quicker to

19 process than vision claims?

20      A.  I really don't have an opinion, no.

21      Q.  Do you know if dental claims were included in

22 the claims population you reviewed?

23      A.  No, I don't know.

24      Q.  So you did not take into consideration the

25 number of percentage of dental claims in any of the
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 1 opinions you've expressed in your report, right?

 2      A.  Yeah, I don't know if there were any dental

 3 claims in the database.

 4      Q.  And you also don't know whether or not there

 5 were behavioral health claims in the population, do

 6 you?

 7      A.  Not specifically, I didn't -- I didn't look

 8 specifically at provider type.

 9      Q.  Now, Ms. Sreckovich, we've talked about rework

10 claims that were in the claims population you reviewed.

11 And I'd like to ask you now, independent of the claims

12 population you reviewed, did you see any documents,

13 internal United/PacifiCare e-mails or memos that

14 discussed the issues the company was having with rework

15 claims during the market conduct period, the 2006 to

16 2007 period?

17      A.  No, I did not.

18      Q.  So you never saw, for example, complaints by

19 United senior management during that time that RIMS

20 reworks were at unacceptable levels?  You're unaware of

21 any documents like that?

22      A.  I did not see any documents like that, no.

23      Q.  Did you review any internal United/PacifiCare

24 documents that reflected dissatisfaction with

25 PacifiCare's performance with respect to reworks in
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 1 that same 2006-2007 period?

 2      A.  No, I didn't.

 3      Q.  For example, you never saw any complaints from

 4 that period that PacifiCare had not been able to meet

 5 its expected turnaround times for reworks?  You never

 6 saw anything like that?

 7      A.  No, I did not see anything like that.

 8      Q.  In preparing your report, did you investigate

 9 any external surveys that rated PacifiCare's claims

10 performance during that same period, 2006-2007?

11      A.  No, I did not.

12      Q.  So you were unaware of any surveys in 2007,

13 for example, in which PacifiCare and United were voted

14 the insurer with the least timely and least accurate

15 claims payment?  You didn't know that?

16      A.  No.  I didn't see any internal documentation

17 or anything to support that.

18      Q.  Back to your report, Page 1, Paragraph 2 --

19 your report is 5634.  You said in this paragraph that

20 it is your conclusion that PacifiCare's claims

21 processing performance met or exceeded industry

22 standards, right?

23      A.  Yes, that's what my report says.

24      Q.  Do you know Rick McNabb?

25      A.  Yes, I do.
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 1      Q.  Do you work with him at Navigant?

 2      A.  I did work with him when he was at Navigant,

 3 yes.

 4      Q.  You are aware, are you not, that he testified

 5 in this case as an expert for PacifiCare, right?

 6      A.  Yes.

 7      Q.  Have you read any of his testimony?

 8      A.  I read a few pages related -- I can't remember

 9 what it was related to, but I read a few pages, yes.

10      Q.  Were you aware that he testified that claims

11 timeliness metrics by themselves do not give a full and

12 accurate reflection of an insurer's overall claims

13 performance?

14      A.  I am now.

15      Q.  Would you agree that claims turnaround time

16 statistics are inadequate by themselves to give a full

17 reflection of an insurer's claims payment performance?

18      A.  I think it depends on what you're trying to

19 measure.  In the circumstances here, I was trying to

20 measure claims processing timeliness in terms of the 30

21 calendar days and 30 working days.

22      Q.  Do you understand the phrase "claims payment

23 performance" to refer only to timeliness of claims

24 payment?

25      A.  Yes, I've defined it in my report.  That's how
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 1 I refer to it, yes.

 2      Q.  So you're referring to Paragraph 2, when you

 3 say, "It is my opinion that PacifiCare's claims

 4 processing performance met or exceeded industry

 5 standards"?  What you're referring to there is your

 6 opinion is that PacifiCare's claims processing

 7 performance for timeliness met or exceeded industry

 8 standards; is that your testimony?

 9      A.  Yes, because that's -- the sentence starts

10 with, "Under these circumstances," which is referring

11 to the prior paragraph where I explained the objectives

12 of my analysis.

13      Q.  In the first sentence of the first paragraph,

14 when you say that you have been asked to evaluate

15 PacifiCare Life and Health Insurance Company's paid

16 claims processing performance for the period covered by

17 the market conduct exam, you're referring there only to

18 the timeliness of claims payment there?

19      A.  Yes, I'm referring to the timeliness as

20 measured by the 30-working-day, 30-calendar-day

21 standard.

22      Q.  Page 3 of your report, Paragraph 10.

23      THE COURT:  Wait, I'm having problems.

24      THE WITNESS:  I don't have a Paragraph 10 on

25 Page 3.
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 1      MR. GEE:  I'm sorry, I mean Page 2.

 2      Q.  Are you there?

 3      A.  Yes.

 4      Q.  You say that the Federal Employees Health

 5 Benefits, the FEHB Plan data most closely aligns to

 6 California's statutory requirement of 30 working days,

 7 right?

 8      A.  Yes, that's correct.

 9      Q.  And you say in the last sentence of Paragraph

10 10 that FEHB requires that 95 percent of all claims be

11 paid, denied, or responded to with additional requests

12 for information within 30 working days, right?

13      A.  Yes.  That's correct.

14      Q.  And then that 95 percent threshold is also

15 reflected on Page 4 in that bar graph, right, the FEHB

16 bar that goes to 95 percent?

17      A.  Yes.

18      Q.  For purposes of the FEHB Plan, do they

19 calculate that 30 working days as 42 calendar days?

20      A.  They provide information to their health plans

21 with requirements for how those should be reported.  So

22 it's going to be up to the individual health plan in

23 terms of how it's reporting whether it's -- how it's

24 counting those 30 working days.

25      Q.  You said:
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 1                         "They provide

 2                    information to their health

 3                    plans with requirements for

 4                    how those should be

 5                    reported."

 6          The "they" is the FEHB Plan?

 7      A.  Yes, it's the federal program, right, that

 8 provides directives to -- the overall Federal Employees

 9 Health program, as run by the Office of Personnel

10 Management, provides information to all of the plans

11 that are contractors and sets up the specifications for

12 what those providers have to report.

13      Q.  And what does that information consist of?

14      A.  Various metrics that it's asking for reporting

15 about.

16      Q.  Does that information provide guidance on how

17 to calculate the 30 working days?

18      A.  My recollection is that it does not

19 specifically.  I'd have to go back and confirm that.

20 But I don't believe there's a specific directive.  But

21 I don't really remember.

22      Q.  Is it your testimony that it is up to the

23 health plans -- the individual health plans to

24 determine how many calendar days constitute 30 working

25 days?
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 1      A.  Again, I don't remember specifically.

 2      Q.  And the 95 percent threshold that you're

 3 referring to in Paragraph 10 and in your bar graph, is

 4 that set forth in a statute?

 5      A.  I don't know if it's in a specific statute.  I

 6 know it's in the specific -- or it's negotiated as part

 7 of the contract with the individual health plans.

 8      Q.  Do you know if it's in a regulation?

 9      A.  I don't know if it's in a regulation.

10      Q.  Do you believe it's in the contract between

11 the FEHB Plan and the individual health plans?  Is that

12 your testimony?

13      A.  Maybe not per se, but there's a contract

14 clause that requires the individual health plans to

15 perform according to specific standards.  And they

16 won't be spelled out in the contract, but there will be

17 other areas where those standards are established.  And

18 they're included as an attachment into the contract.

19      Q.  So you don't know whether the 95 percent

20 standard is set forth in the contract between the FEHB

21 Plan and the health plans, right?

22      A.  I don't know that it's effectively spelled out

23 in the contract, but I do know that it is the standard

24 that is published that is -- that OPM monitors the FEHB

25 plans against.  And that's the standard that they're
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 1 using when they report to Congress and when they report

 2 to the public about their performance.

 3      Q.  What I'm wondering, Ms. Sreckovich, is if, for

 4 example, a health plan does not meet that 95 percent

 5 standard within 30 working days, is that -- is it your

 6 understanding that would be a breach of the contract

 7 between the FEHB Plan and the health plans?

 8      A.  I don't know if it's specifically a breach,

 9 but I do know that, when it comes time to -- for OPM to

10 select contractors, the OPM will select -- contract the

11 FEHB Plans to provide services based on prior

12 performance.  So that kind of information is taken into

13 account.

14      Q.  When you refer to "OPM," you're talking about

15 the Office of Personnel Management, right?

16      A.  Yes.

17      Q.  That's the office that manages the FEHB Plan,

18 right.

19      A.  That's correct.

20      Q.  And the 30-working-day standard that you've

21 testified was applicable to the FEHB Plan, is that set

22 forth in a law or regulation?

23      A.  Again, I don't recall if it's a regulation,

24 but I do know it's an operating procedure that OPM uses

25 in monitoring the health plans.
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 1      Q.  Do you believe it's within the contract with

 2 the FEHB Plan and the health plans?

 3      MS. EVANS:  Objection, asked and answered, I

 4 believe.

 5      MR. GEE:  I was talking about the 95 percent

 6 threshold before.  Now I'm asking about the

 7 30-working-day requirement.

 8      THE COURT:  All right.  I'll allow it.

 9      THE WITNESS:  I don't know if it's in the

10 contract, but again, it's a working standard that OPM

11 uses to measure the performance of its contractors.

12      MR. GEE:  Q.  OPM is the central human resources

13 agency for the federal government, right?

14      A.  That's correct.

15      Q.  It's not a regulator, is it?

16      A.  No, it's not.

17      Q.  And it's your testimony that OPM is the agency

18 that established the 30-day working -- the

19 30-working-day standard related to the FEHB Plan,

20 right?

21      A.  The Office of Program Management [sic]

22 establishes a number of different standards that the

23 contractors have to adhere to.

24          In addition, when they go through their

25 procurements to identify plan contractors, they'll set
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 1 out specific requirements for the performance of the

 2 health plans.  And then the health plans have to

 3 perform according to those standards, or they run the

 4 risk of not having their contracts renewed and they

 5 will lose that business.

 6      Q.  Let me just clean this up.  You said "Office

 7 of Program Management."  You meant "Personnel

 8 Management," right?

 9      A.  Yes, yes.

10      Q.  So do you understand the 30-working-day

11 standard and the 95 percent threshold that you referred

12 to as requirements in your report, do you understand

13 them to be performance targets that OPM sets?

14      A.  I would consider those to be more than

15 performance targets because they do make decisions

16 about contracting based on the performance of the

17 plans.

18      MR. GEE:  Let me show you a new document.

19          Our next in order, your Honor.

20      THE COURT:  1168

21          (Department's Exhibit 1168 marked for

22           identification)

23      THE COURT:  This is the "First Year 2009 Annual

24 Performance Report" -- I'm sorry -- "Fiscal Year."

25      MR. GEE:  Q.  And, Ms. Sreckovich, take as much



22242

 1 time as you would like with this document, but my

 2 questions for the moment will focus on Pages 13 and 21.

 3          Are you ready?

 4      A.  Yes.

 5      Q.  Do you recognize this document?

 6      A.  Yes, I do.

 7      Q.  This is one of the documents that's listed in

 8 your Appendix B, right?

 9      A.  Yes.

10      Q.  And this is a document that you relied upon in

11 preparing your report, right?

12      A.  Yes.

13      Q.  Turn if you would to Page 13.  Are you there?

14      A.  Mm-hmm.  Yes.

15      Q.  In the first column on Page 13, we have a

16 chart.  And the first column in that chart is titled

17 "Performance Measure."  Do you see that?

18      A.  Yes.

19      Q.  Then the fourth line down, we have "Percentage

20 of Health Benefits Claims Processed Within 30 Working

21 Days."  Do you see that?

22      A.  Yes.

23      Q.  If you look on the right side of the chart,

24 the second to last column from the right, says "FY 2009

25 Target."  Do you see that?
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 1      A.  Yes.

 2      Q.  And for fiscal year 2009, the target for the

 3 percentage of health benefits claims processed within

 4 30 working days appears to be 95 percent.  Do you see

 5 that?

 6      A.  Yes.

 7      Q.  And then turn if you would to Page 21.  At the

 8 top we have another one-line chart here.  And it's the

 9 same percentage of health benefits processed within 30

10 working days.  Do you see that?

11      A.  Yes.

12      Q.  And then in the text below that, under the "FY

13 2009 Results," we see them referencing this performance

14 measure as a target.  Do you see that?

15      A.  Yes, I do.

16      Q.  And is this the FEHB percentage threshold

17 you're referring to in your report, in the Paragraph 10

18 of your report and in the bar graph?

19      A.  I refer to the target for the time period of

20 the claims for PacifiCare.  So that would have been the

21 '06 and '07 target.

22      Q.  Do you see an '06 or '07 target in this

23 document, 1168?

24      A.  No.  But that was what I was -- and I've

25 confused that with the actual performance for the FEHB
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 1 Plans for that time period.

 2          So when I report on actual performance, I was

 3 reporting on performance for the same time period,

 4 which was the '06 and '07.  But the -- this chart does

 5 include the target from '09, yes.

 6      Q.  My mistake for the confusion.  When I said

 7 "the bar graph," I'm not referring to the bar graph on

 8 Page 3.  I'm referring to the bar graph on Page 4,

 9 where you have a line for FEHB and a bar that goes to

10 95 percent.  Do you see that?

11      A.  Yes.

12      Q.  And that 95 percent reflected in that bar

13 graph comes from the fiscal year 2009 target that's

14 reflected in Exhibit 1168, Pages 13 and 21.  Right?

15      A.  Yes.

16      Q.  Do you know what factors the OPM considered in

17 setting the 30-day working -- the 30-working-day

18 target?

19      A.  I'm not sure what you mean by "factors."

20      Q.  Do you know what OPM considered when it

21 decided to set a target of 30 working days?

22      A.  No, I don't know that.

23      Q.  Do you know what OPM considered in setting the

24 95 percent target?

25      A.  Well, in general, OPM is setting performance
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 1 standards that -- for its participating plans to

 2 demonstrate their -- to encourage good, solid

 3 performance as contractors, so -- as a general factor.

 4 But what went into the deliberations around each of the

 5 specific -- this specific metric I'm not aware of.

 6      Q.  Now, the FEHB Plan includes HMO business, does

 7 it not?

 8      A.  Yes, it does.

 9      Q.  And HMO claims are included in the results for

10 this performance measure, the percentage of health

11 benefits claims processed within 30 working days?

12      A.  The claims would be considered to the extent

13 that the plans collect encounter data and have a record

14 of the encounter.

15          So for example, if there's a capitation

16 payment from FEHB to the health plan or from the health

17 plan to the providers, that capitation payment isn't

18 recorded as a timely payment.

19      Q.  So that's a yes, with that explanation?

20      A.  Yes, I'll clarify.  There has to be an

21 encounter or a -- you know, a claim, a shadowed claim

22 for it to be counted.  So they don't count the

23 capitation payments on a capitated plan.

24      Q.  Of course.  Do you know approximately how many

25 FEHB members were on HMO plans in '06-'07?
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 1      A.  No, I don't know.

 2      Q.  Do you know the approximate percentage?

 3      A.  No, I don't.

 4      Q.  Do you know the approximate number or

 5 percentage of claims that were HMO claims in the FEHB

 6 Plan in '06-'07?

 7      A.  No.

 8      Q.  How about the approximate number or percentage

 9 of FEHB members on PPO plans in '06-'07?  Do you know

10 those figures?

11      A.  No.

12      Q.  Do you know the approximate number or

13 percentage of claims that were PPO claims in '06, or

14 '07?

15      A.  No.

16      Q.  The FEHB Plan is also -- it's a nationwide

17 plan, right?

18      A.  Yes.  It covers federal employees and families

19 across the country.

20      Q.  And claims from states other than California

21 are included in the results of this performance

22 measure, right?

23      A.  Yes.

24      Q.  Do you know the approximate number or

25 percentage of FEHB members who were California members
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 1 in 2006 or 2007.

 2      A.  No, I don't specifically, but there's going to

 3 be a pretty significant proportion, just based on

 4 there's 50 states, and California is bigger than many

 5 others.  So it's going to be very representative in

 6 terms of federal employees.

 7      THE COURT:  I actually learned in this hearing

 8 that California has the most population by quite a bit.

 9      MR. GEE:  Q.  You testified just now that you

10 didn't know the specific percentage of California

11 members in '06 or '07 but you believed it to be a

12 significant portion.

13          Do you have any sense of the percentage of

14 California members in 2006 or 2007?

15      A.  No.

16      Q.  Back to the bar graph on Page 4, Page 4 of

17 your report, you've included a number of bars for the

18 United MAWG, M-A-W-G, for 2008, 2009 and 2010, right?

19      A.  Yes, that's right.

20      Q.  And the United MAWG was a settlement agreement

21 that was entered into between United and regulators

22 from several states; you understand that?

23      A.  Yes, that's correct.

24      Q.  And the settlement was intended to resolve

25 various violations of insurance laws and regulations
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 1 that regulators had identified in examining United; is

 2 that your understanding?

 3      A.  Yes, that is.

 4      Q.  Let me show you Exhibit 5291 and 92 in

 5 evidence.

 6          Are you ready, Ms. Sreckovich?

 7      A.  Yes.

 8      Q.  Let's start with 5292.  Do you recognize this

 9 document?

10      A.  Yes.

11      Q.  This is listed in Appendix B of your report as

12 a document you relied on, right?

13      A.  Yes, it is.

14      Q.  This is the United MAWG settlement agreement

15 that you're referring to in your report, right?

16      A.  That's right.

17      Q.  5291, this is another document listed in

18 exhibit -- attachment -- Appendix B to your report,

19 right?

20      A.  Yes, it is.

21      Q.  And you understand this to be a memorandum of

22 understanding between the California Department of

23 Insurance and UnitedHealthcare Insurance Company,

24 right?

25      A.  Yes.
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 1      Q.  Yes?

 2      A.  Yes.

 3      Q.  Take a look at the second page.

 4      THE COURT:  Of which one?

 5      MR. GEE:  I'm sorry.  5291, the paragraph near the

 6 top, starting with Roman Numeral I.

 7      Q.  Do you see the reference to PacifiCare Life

 8 and Health Insurance Company in that paragraph?

 9      A.  Yes.

10      Q.  And that paragraph says that prior to

11 approving the addition of UHIC affiliate PacifiCare

12 Life and Health Insurance Company to the United MAWG,

13 the written consent of the California Insurance

14 Commissioner is required, right?

15      A.  That's what it says, yes.

16      Q.  To your knowledge, CDI never gave that written

17 consent, did it?

18      A.  I don't know that CDI gave the consent, but I

19 believe that the -- that the benchmarks established in

20 here were important to consider in evaluating

21 PacifiCare's claims processing timeliness.

22      Q.  Is it your understanding that PacifiCare Life

23 and Health Insurance Company was added to the United

24 MAWG agreement?

25      A.  That's not my understanding.  But my purpose
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 1 in presenting the information in this figure was to

 2 provide just some general perspective about claims

 3 processing timeliness, to show what other regulators

 4 and other entities are considering in terms of

 5 performance, claims processing timeliness.

 6      Q.  Back to 5292, Page 7347, internal Page 34

 7 of 41, this Exhibit D sets forth the threshold

 8 standards that UnitedHealth Insurance Company was

 9 required to meet for certain claims handling

10 performance metrics, right?

11      A.  Yes, that's correct.

12      Q.  Then at the bottom of the page, we see that,

13 for 2008, United was required to meet a tolerance

14 standard of 96 percent for claims accuracy.  Do you see

15 that?

16      A.  I do, yes.

17      Q.  And then the next page, we see the claims

18 timeliness metric for 2008 was set at 94 percent.  Do

19 you see that?

20      A.  Yes, I do.

21      Q.  And that's where you get the tolerance

22 standard percentage that you list in your bar graph as

23 "United MAWG (2008)," right?

24      A.  Yes.

25      Q.  And then the next few paragraphs, we see three
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 1 separate tolerance standards for nonclinical appeals,

 2 clinical appeals, and DOI complaints.  Do you see that?

 3      A.  Yes, I do.

 4      Q.  Then the next few pages, from 7349 and 7350,

 5 we see the same required tolerance thresholds for those

 6 metrics in 2009 and 2010, right?

 7      MS. EVANS:  Objection, vague to "same."  "Same

 8 required tolerance thresholds"?

 9      MR. GEE:  Let me clean that up.

10      Q.  You see the same metrics for 2009 and 2010,

11 right?

12      A.  Yes, that's correct.

13      Q.  And the tolerance standards change through the

14 years, though, right?

15      A.  Yes, that's correct.

16      Q.  And it's your testimony that the claims

17 timeliness tolerance standard listed in this settlement

18 agreement is a relevant standard to apply to

19 PacifiCare's claims timeliness performance, right?

20      A.  I think it's a relevant comparison point for

21 PacifiCare's claims processing timeliness, just as I

22 did with some of the other measures as well.

23      Q.  What other measures are you referring to?

24      A.  The other measures for the other entities and

25 regulators that I listed on Figure 2.
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 1      Q.  The other bars on Page 4?

 2      A.  Yes, yes.

 3      Q.  And you've concluded that PacifiCare satisfied

 4 the standards set forth in the United MAWG agreement

 5 for claims timeliness, right?

 6      A.  For the timeliness I've indicated here, yes.

 7      Q.  Is it -- do you have an opinion on whether the

 8 claims accuracy tolerance standards set forth in the

 9 MAWG is a relevant standard to apply to PacifiCare's

10 claim accuracy performance?

11      A.  I didn't look at timeliness at all.  I did not

12 look at accuracy at all, excuse me.

13      Q.  How about the other metrics, the appeals, the

14 nonclinical appeals, the clinical appeal and the DOI

15 complaints referred to in the United MAWG?  Do you have

16 an opinion whether those are relevant standards to

17 apply to PacifiCare's claims processing performance?

18      MS. EVANS:  Objection, beyond the scope of her

19 engagement.

20      MR. GEE:  That's the question.

21      THE COURT:  I'll allow it.

22      THE WITNESS:  I haven't drawn any opinion about

23 anything except the claims processing timeliness.

24      MR. GEE:  Q.  So it's your opinion that the claims

25 processing timeliness of the MAWG is relevant, but you
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 1 have no opinion about any of the other metrics

 2 reflected in 5292; is that your testimony?

 3      A.  Yes, that's correct.  I have not reviewed them

 4 at all to determine what they mean or what the

 5 relevance is.

 6      Q.  Independent of this document, based on your

 7 experience with claims processing, would you say that

 8 claims accuracy is an important metric to measure to

 9 assess an insurer's claims performance?

10      A.  I think claims accuracy is one of many metrics

11 and many aspects of performance to review in terms of

12 overall claims processing performance, yes.

13      Q.  How about metrics related to DOI complaints?

14 Would those be a relevant metric to review to assess an

15 insurer's overall claims performance?

16      MS. EVANS:  Objection, calls for speculation and

17 beyond the scope of her report.

18      THE COURT:  She doesn't know.  I'll let you ask

19 the question, but it sounds to me like it's beyond the

20 scope of.

21      MR. GEE:  Q.  Do you need the question read back?

22      A.  Please, yes.

23      MR. GEE:  Could we get it back, your Honor?

24      THE COURT:  Yes.

25          (Record read)
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 1      THE WITNESS:  Yes, it could be one of the factors

 2 in assessing overall performance.

 3      MR. GEE:  Q.  Back to your bar graph on Page 4,

 4 you have a bar for the Veteran's Health Administration,

 5 VHA.  You have a standard for claims processing there

 6 of 90 percent within 30 calendar days; is that right?

 7      A.  Yes, that's correct.

 8      Q.  In Appendix B of your report, you list a

 9 January 2010 VHA directive, 2010-005, as a document you

10 relied on, right?

11      A.  Yes.

12      Q.  You're relying on that directive for the VHA

13 bar in your bar graph, right?

14      A.  Yes, that's right.

15      Q.  That directive set forth a standard for

16 processing 90 percent of claims within 30 calendar

17 days; is that right?

18      A.  Yes, that's right.

19      Q.  The VHA is an office within the Department of

20 Veteran's Affairs, right?

21      A.  Yes, it is.

22      Q.  Among its responsibilities is to oversee

23 healthcare claims of veterans participating in the VHA

24 plan, right?

25      A.  Yes, except the term "claims" for the VHA has
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 1 a little different meaning.  It could be the claims --

 2 it could be claims for compensation or it can be claims

 3 for medical services.  So I think it's important to

 4 distinguish medical claims.

 5      Q.  And the claims you're referring to in your

 6 report are medical claims, right?

 7      A.  Yes, that's correct.

 8      Q.  And VHA is not a regulator; is that your

 9 understanding?

10      A.  No, it's not.

11      Q.  And do you know if the 30-calendar-day period

12 set forth in the VHA directive, do you know if that's

13 based on any law or regulation?

14      A.  It is based on its contracts with its -- well,

15 it's established in the provider contracts that it

16 negotiates for the fee-for-service part of the services

17 that they provide.

18      Q.  The contracts that VHA has with non-VA

19 facilities, right?

20      A.  Yes, that's correct.

21      Q.  How about the 90 percent VHA standard?  Is

22 that based on any law or regulation?

23      A.  No, that's based on their own -- that's based

24 on their own contracting requirements.

25      Q.  That's also in the contract between the VHA
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 1 plan and non-VA facilities?

 2      A.  I have seen some contracts where it's in

 3 there.  I haven't reviewed all of the contracts, so I

 4 can't answer that unequivocally yes.  But I know I've

 5 seen contracts where those requirements are put in

 6 there.

 7      Q.  Have you seen contracts where the 90 percent

 8 requirement is not in there?

 9      A.  I can't remember -- no, I don't remember

10 seeing that, no.

11      Q.  Did you do any investigation to the types of

12 claims covered by the VHA standards, the 90 percent

13 within 30 working days?

14      A.  Those are claims by non-VA facilities, so they

15 can be clinics, hospitals, physicians, general medical

16 services and for services -- when a veteran can't or

17 chooses not to receive services from the VA facility.

18      Q.  There are also HMO claims within that claim

19 population, right?

20      A.  Not certain of that fact.  If there were -- if

21 a veteran belonged to an HMO and -- I'm not sure that

22 those claims would be included as VA claims, but I do

23 know that what's included in the VA claims are only

24 those claims that are fee-for-service claims or if an

25 encounter is reported.



22257

 1      Q.  So you know fee-for-service claims are

 2 included, but you don't know one way or the other if

 3 HMO claims are included, right?

 4      A.  I do know the HMO claims are included if it is

 5 true that the veteran has an -- has HMO enrollment.

 6 The HMO claims would be included because those are

 7 fee-for-service or encounter data.  But they're not

 8 covering captation rates.

 9      MR. GEE:  Our next in order, your Honor, 1170?

10      THE COURT:  1169.

11          (Department's Exhibit 1169 marked for

12           identification)

13      THE COURT:  This is a Department of Veteran's

14 Affairs directive dated January 27th, 2010.

15          Mr. Gee, I need a quick break.  Do you think

16 you want to --

17      MR. GEE:  I have just a few questions.

18      Q.  Are you ready?

19      A.  Yes.

20      Q.  Do you recognize this document?

21      A.  Yes, I do.

22      Q.  This is another document listed in your

23 Appendix B as something you relied upon, right?

24      A.  That's correct.

25      Q.  This is what you were relying on in your bar
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 1 graph that reflects a 90 percent within 30 days

 2 standard, right?

 3      A.  Yes.

 4      Q.  This is a directive dated January 27th, 2010.

 5 You see that?

 6      A.  Yes, I do.

 7      Q.  Do you know if this 90 percent within 30 days

 8 standard was in effect in 2006-2007?

 9      A.  I do not specifically recall that, no.

10      Q.  And it is your testimony that this 2010

11 directive reflects industry standards for claims

12 processing for claims in 2006 and 2007?

13      A.  Again, for -- I'm not -- no, I'm not saying

14 that this applies -- that this is a comparison to 2006

15 and 2007.  What I was trying to show in Figure 2 is a

16 sample of other standards and benchmarks that we could

17 just use to put performance into context so that, when

18 you're looking at the statistic for PacifiCare, we can

19 see what other regulators and other entities are

20 considering to be reasonable standards for measuring

21 claims processing timeliness.

22      Q.  The VHA claims discussed in this directive,

23 they're paid claims, denied claimed, and pended claims

24 right?  Take a look at the bottom of Page 2,

25 Paragraph (7)(a).
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 1      A.  Yes.

 2      MR. GEE:  Now would be a good time, your Honor.

 3          (Recess taken)

 4      THE COURT:  We'll go back on the record.

 5      MR. GEE:  Showing the witness Exhibit 5191 in

 6 evidence.

 7      Q.  Do you recognize this document,

 8 Ms. Sreckovich?

 9      A.  Yes, I do.

10      Q.  And Page -- Pages 14 and 15, we see that's

11 where Undertaking 19 appears, right?

12      A.  Yes.

13      Q.  And Page 15, there's a chart with some metrics

14 and standards and tolerance thresholds; is that right?

15      A.  Yes.

16      Q.  And that chart is where you get the "UT 19"

17 bars that appear on Page 4 of your report, right?

18      A.  Yes.

19      Q.  And you believe that Undertaking 19 is one of

20 the industry standards that PacifiCare met or exceeded;

21 is that your testimony?

22      A.  For the -- yes, I compared the claims

23 processing timeliness for the period of claims in

24 the -- that CDI reviewed and compared that to the

25 standard and tolerance threshold and found that the
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 1 percentage of claims timeliness that PacifiCare

 2 achieved was higher than the standard and tolerance

 3 threshold.

 4      Q.  You're referring to the last row in the chart,

 5 the "Claims processed within 30 calendar days" metric,

 6 right?

 7      A.  Yes.

 8      Q.  You believe that metric and the standard and

 9 tolerance threshold set forth in this exhibit reflect

10 industry standards?

11      A.  I -- I didn't say that it reflected industry

12 standards.  I said this was a sample of -- going back

13 to my -- going back to what I've identified in

14 Figure 2, this is a representative -- these are some

15 various benchmarks that can be used to compare

16 PacifiCare's timeliness to.

17      Q.  So it is not your testimony that the claims

18 process within 30 calendar day metric and the standard

19 and tolerance threshold set forth in this exhibit, it's

20 not your testimony that that reflects an industry

21 standard?

22      A.  I have referred to it as an industry standard

23 in my reports, so in that context, yes, that does -- as

24 I said, it does exceed that standard and the tolerance

25 threshold.



22261

 1      Q.  So you said:

 2                         "I have referred to

 3                    it as an industry standard

 4                    in my reports, so in that

 5                    context, yes, that does --

 6                    as I said, it does exceed

 7                    that standard and the

 8                    tolerance threshold."

 9          When you said "in that context," you're

10 referring to your report?

11      A.  Yes, I'm referring to the first line in the

12 sentence 12 of my report.  And I make reference to

13 these -- the standard and the tolerance threshold as

14 industry standards.  And did I compare PacifiCare's

15 claims processing timeliness to these standards.

16      Q.  What is the basis for your belief that the

17 claims processed within 30 calendar days metric and the

18 95 percent standard and the 92 tolerance threshold

19 reflected in 5191, what's the basis for your belief

20 that those reflect industry standards?

21      A.  In my review for this -- in my preparation of

22 Figure 2, I identified a number of standards that I

23 believed provided context in terms of how regulators

24 and other entities measure claims processing

25 timeliness.
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 1          So within this figure, I have a number of data

 2 points that show how various other industry -- how

 3 various other players in the industry have defined

 4 claims processing timeliness, and this is just one of

 5 those measures.

 6      Q.  I take your answer to mean the basis for your

 7 opinion that the claims processed within 30 calendar

 8 days metric in Exhibit 5191, the basis for your

 9 contention that that reflects industry standard is that

10 it was a data point that -- it was one of the data

11 points that showed how various other industries -- how

12 various other players in the industry have defined

13 claims processing timeliness; is that right?

14      A.  Yes, that's what I stated.  And I will explain

15 it further.  It's based on my years of experience in

16 the industry and based on my review of these other

17 regulators and other entities that I've identified in

18 the report; that's how I defined industry -- that's how

19 I said these can be considered industry standards.

20      Q.  In your experience in the industry and based

21 on your review of all the regulators that you reviewed

22 for your report, did you ever see any regulator refer

23 to 5191 and say, "Oh, let's apply the 95 percent

24 standard in the undertakings to assess whether our

25 regulatee has met this performance standard"?
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 1      MS. EVANS:  Objection, argumentative.

 2      THE COURT:  Can you read the question back?

 3          (Record read)

 4      THE COURT:  Overruled.

 5      THE WITNESS:  The purpose -- I'm going to go back

 6 to the purpose of the information that I presented in

 7 this figure.  And what I was trying to present and what

 8 I have presented was a broad array of various claims

 9 processing standards or benchmarks that regulators --

10 that demonstrate to us what other regulators are

11 looking at when they measure claims processing

12 timeliness.

13          So I'm not suggesting that another regulator

14 would use this standard.  I'm just saying these are how

15 other regulators view claims processing timeliness.

16 And then that's what I compared PacifiCare to.

17      MR. GEE:  Q.  And my question to you was, have you

18 ever seen another regulator use this standard?

19      A.  Well, in terms of these standards, the

20 percentage of claims within 30 days, I've seen that.  I

21 haven't seen another regulator specifically say, "I'm

22 going to be using the tolerance threshold as my

23 standard."

24      Q.  Take a look at the metric in the middle of the

25 chart on Page 15, the "Percent of appeals resolved
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 1 within 15 calendar days of proper receipt."  Do you see

 2 that?

 3      A.  Yes.

 4      Q.  And you see that there's a 90 percent standard

 5 and an 87 percent tolerance threshold?  Do you see

 6 that?

 7      A.  I do.

 8      Q.  Is it your -- do you have an opinion whether

 9 that metric and the standard and tolerance threshold

10 set forth in this exhibit reflect industry standards?

11      MS. EVANS:  Objection, it's beyond the scope of

12 her engagement, her testimony.

13      THE COURT:  I'll allow it, but if it is, she can

14 state so.

15      THE WITNESS:  I haven't looked at that particular

16 metric to make any kind of assessment about it.

17      MR. GEE:  Q.  Have you looked at any of the other

18 metrics in this chart other than claims processed

19 within 30 calendar days to determine whether they

20 reflect industry standards?

21      A.  No, I have not.

22      Q.  Independent of this document, do you have an

23 opinion on what the industry standard would be for

24 percent of claims auto-adjudicated?

25      A.  Do I have an opinion about what it should be?
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 1 Is that what you're asking?

 2      Q.  Yes, what the industry standard for percent of

 3 claims auto-adjudicated is?

 4      A.  I don't know offhand what that number is.

 5      Q.  Do you know if there's such a standard that

 6 exists?

 7      A.  I don't know either way.

 8      Q.  You also believe that the timeliness standard

 9 that the DMHC uses is relevant to PacifiCare's

10 processing of PPO claims; is that right?

11      A.  Yes, I think it provides another benchmark for

12 comparison.

13      Q.  And on Page 4 again, your bar graph, we see a

14 DMHC bar that goes to 95 percent, right?

15      A.  Yes.

16      Q.  And you get that 95 percent from one of the

17 DMHC regulations that specifically refers to a

18 95 percent threshold, right?

19      A.  Yes.

20      Q.  Are you aware of any CDI regulations that set

21 forth any percentage thresholds relating to the

22 timeliness of claims payment?

23      A.  Can you repeat that, please?

24      Q.  Sure.  Are you aware of any CDI regulations --

25 you understand what "CDI regulations" refers to?
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 1      A.  Yes.

 2      Q.  Are you aware of any CDI regulations that set

 3 forth any percentage thresholds relating to the timely

 4 payment of claims?

 5      A.  I'm not aware of a -- well, let me correct

 6 that.

 7          In terms of the 30 working days and the 30

 8 calendar days, I'm not aware of a percentage that

 9 applies to those percentages -- a percentage that

10 applies to those factors.  But if there are other

11 timeliness statistics, I'm not aware of those at all.

12      Q.  Are you aware of any statutes that CDI

13 enforces that set forth any percentage thresholds

14 relating to the timely payment of claims?

15      A.  I'm not aware of any percentage thresholds.

16      MR. GEE:  Our next in order, your Honor.

17      THE COURT:  1170.

18          (Department's Exhibit 1170 marked for

19           identification)

20      THE COURT:  The DMHC November 1st, 2005 "Draft of

21 the Technical Assistant Guide for Assessment of Health

22 Plan Management Claims."

23      MR. GEE:  Q.  Do you recognize this document,

24 Ms. Sreckovich?

25      A.  Yes.
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 1      Q.  This is another document listed in your

 2 Appendix B as something you relied upon, right?

 3      A.  Yes, that's right.

 4      Q.  Do you understand any part of this -- this is

 5 a DMHC technical assistance guide, right?

 6      A.  Yes.

 7      Q.  This is something that the DMHC puts out,

 8 right?

 9      A.  Yes, that's correct.

10      Q.  Do you understand any part of this DMHC guide

11 to apply to PPO claims that are regulated by CDI?

12      A.  No.  These are the HMO claims.

13      Q.  And is the DMHC 95 percent standard that you

14 list in your bar graph on Page 4, is that referenced

15 somewhere in this exhibit, 1170?

16      A.  Yes, it is.

17      Q.  Would you tell the Judge where.

18      THE COURT:  Is this a test of the witness?

19      MR. GEE:  I frankly couldn't find it, your Honor.

20      THE COURT:  How about Page 15(L), referring back

21 to the time limits in Section 1371 and 1371.3, at least

22 95 percent of the time in a three-month period?  Is

23 that it?

24      MR. GEE:  Q.  Ms. Sreckovich, is Page 15,

25 Subdivision (L), which the Judge just pointed out to
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 1 you, is that what you are relying on for your 95

 2 percent figure?

 3      A.  I would say (K) and (L).

 4          And thank you.

 5      THE COURT:  Except I think (K) is accuracy, right?

 6      MR. GEE:  That's how I understand it.

 7      THE WITNESS:  I'm sorry.  You're right.

 8      THE COURT:  But I think the timeliness is (L).

 9      MR. GEE:  Q.  Ms. Sreckovich, is --

10      A.  You know, I'd have to go through this.

11      THE COURT:  They're not easy to read.

12      THE WITNESS:  I'm not recalling exactly where --

13      THE COURT:  And I would have to go back and look

14 at (h).

15      MR. GEE:  Q.  Take a look at Subdivision (L) on

16 Page 15.

17          I'm sorry.  Are you finished reviewing the

18 document?

19      A.  I haven't found what I was looking for.

20      Q.  Let's start with this.  I'll give you more

21 time if you'd like, but let's just talk about

22 Subdivision (L) on Page 15.  Do you see that?

23      A.  Yes.

24      Q.  "The failure to contest or deny a claim, or

25 portion thereof, within the timeframes of Section (h)
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 1 and sections 1371 or 1371.35 of the Act at least 95

 2 percent of the time for the affected claims over the

 3 course of any three-month period," do you see that?

 4      A.  Yes.

 5      Q.  Do you understand that subdivision to relate

 6 to the payment of claims?

 7      A.  No.  That's the denials or contesting the

 8 claim.

 9      Q.  So this is not the subdivision you relied on

10 for your bar graph on Page 4 of your report, is it?

11      A.  No.

12      Q.  Sitting here today, you can't find where in

13 Exhibit 1170 there's a reference to paying 95 percent

14 of claims within a 30-working-day period, right?

15      A.  Yes, I'd have to go through this.

16      Q.  But, Ms. Sreckovich, you believe that

17 somewhere in 1170 there is a reference to a standard of

18 requiring health plans to pay 95 percent of their

19 claims within 30 working days; is that right?

20      A.  That's -- yes.

21      Q.  Ms. Sreckovich, you've worked with CDI on a

22 number of projects, have you not?

23      A.  I worked on -- just one that I can recall

24 recently.

25      Q.  You're referring to a 2010 project relating to
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 1 Workers' Compensation, right?

 2      A.  Yes.

 3      Q.  And you were involved in that matter, right?

 4      A.  Yes.

 5      Q.  And do you recall participating in a project

 6 team that partnered with CDI in 2005 in a study

 7 relating to Medicare provider fraud?

 8      A.  I don't recall that.  I recall a Workers'

 9 Compensation study.

10      Q.  In 2005?

11      A.  I think that's when it was, yes.

12      MR. GEE:  Let me just show the witness a document,

13 our next in order, your Honor, 1171 I believe.

14      THE COURT:  1171 is a 2008 Annual Report for the

15 Health, Safety, and Workers' Compensation.

16          (Department's Exhibit 1171 marked for

17           identification)

18      MS. EVANS:  Your Honor, can I inquire as to the

19 relevance of this?

20      THE COURT:  Oh, I don't know.

21      MR. GEE:  Preliminary.

22      THE COURT:  All right.

23      MR. GEE:  Q.  Is this the study that you were just

24 referring to relating to Workers' Compensation?

25      A.  Yes, except it's 2008, not 2005.
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 1      Q.  Oh, I see.  Turn if you would to the second

 2 page.  This is an excerpt of that Workers' Compensation

 3 annual report.

 4          And on the second page, which is Page 242 of

 5 the report, middle of the way down the page, you see

 6 the paragraph starting, "On February 4th, 2005, a

 7 working group met and decided that FAC and CHSWC would

 8 partner with agencies including the California

 9 Department of Insurance (CDI)"?  Do you see that?

10      A.  Yes, I see that.

11      Q.  Was that the group that you worked on --

12 worked with the CDI in 2005?

13      A.  I'm not remembering exactly, but I think the

14 work group that that's referring to was the internal

15 work group that CDI established.  And then as a result

16 of that work group meeting, Navigant Consulting was

17 hired.  So I think the study came after that time

18 period.

19      Q.  You see your name in the "Project Team"

20 box on the right-hand side?

21      A.  Yes, I do.

22      Q.  So you worked on this study in or around 2008?

23      A.  That sounds about right.  I'm not exactly sure

24 about the date.

25      Q.  Do you recall working on any other matters
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 1 with CDI?

 2      A.  I can't think of any offhand.

 3      Q.  In your experience working with CDI, have you

 4 ever seen CDI apply any DMHC regulation to any health

 5 insurers within CDI's jurisdiction?

 6      A.  No, I haven't.  But I don't -- I would not

 7 have been in a position in this engagement to see that

 8 or not see that.

 9      Q.  How about in your engagement in 2010?

10      A.  There was only one project.

11      Q.  This is the --

12      A.  This is the only project I worked on with CDI.

13      Q.  So 1171 relates to the recent 2010 study you

14 testified earlier about, is that right?  This document,

15 the work group reflected in 1171, relates to the 2010

16 study you testified about earlier?

17      MS. EVANS:  Objection, vague.

18      THE COURT:  I don't know.  I don't want to go back

19 in the record, but it did sound like there were two.

20 You're saying this is the one single one, irrespective

21 of any dates that you put on it?

22      THE WITNESS:  Yes, and it would have been before

23 2008, because this is CDI's report.  So there's only

24 one report, and that's the one that's discussed here.

25      MR. GEE:  Q.  In any of your experience, not just
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 1 with CDI, have you ever seen CDI require one of its

 2 health insurance licensees comply with a DMHC

 3 regulation?

 4      A.  No.  Again, this is the only engagement I

 5 worked on, and that topic would not have come up.

 6      Q.  But I'm asking now, in your experience in the

 7 healthcare industry, have you ever seen CDI require one

 8 of its healthcare licensees comply with a DMHC

 9 regulation?

10      A.  No, I haven't.

11      Q.  Are you aware of any CDI statutes or

12 regulations that set forth percentage threshold

13 standards for any type of claim processing?

14      A.  I'm not aware.  I did not look into that at

15 all.

16      Q.  Ms. Sreckovich, do you know what "report by

17 exception" means?

18      A.  In general, I do.

19      Q.  It's a method for examinations of insurers in

20 which the regulators lists only findings of

21 noncompliance with statutes and regulations.  Does that

22 sound right?

23      A.  Yes, I read that in the market conduct exam,

24 yes.

25      Q.  And independent of the market conduct --
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 1 you're referring to the market conduct report in this

 2 case; is that right?

 3      A.  Yes.

 4      Q.  Independent of that, you're familiar generally

 5 with the concept of report by exception, right?

 6      A.  Yes, that's correct.

 7      Q.  Are you aware that CDI conducts all its market

 8 conduct examinations under this methodology, the report

 9 by exception methodology?

10      A.  I don't have any basis for that, to know that.

11      Q.  You would agree, Ms. Sreckovich, would you

12 not, that examinations conducted under the report by

13 exception methodology do not make findings about how

14 many claims were processed in compliance with the law?

15      A.  I only know what I saw in this particular --

16 the market conduct exam that I referenced for this

17 case.

18      Q.  Based on your general knowledge of the report

19 by exception methodology, you don't know whether report

20 by exception -- reports by exception don't make

21 findings about how many claims were processed in

22 compliance with the law?

23      MS. EVANS:  Objection, lacks foundation.  I don't

24 know that they've established she has any knowledge,

25 general knowledge about --
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 1      THE COURT:  She said she did.  She said she had

 2 knowledge of reporting by exception.

 3      MR. GEE:  Yes.

 4      THE WITNESS:  It seems like that could be a very

 5 broad question.

 6          So I understand what reporting by exception

 7 is, but I believe -- just in general, in my consulting

 8 background, I've been involved -- I've seen reports

 9 that say, "We're going to" -- "We're providing

10 information only with regards to errors."  But I've

11 seen other information in those kinds of reports.

12          In general, I would agree that that's what

13 "report by exception" means, is that would provide only

14 the information that doesn't agree with whatever the

15 auditor or whatever the review is focusing on.

16      MR. GEE:  Q.  In general, reports by exception

17 don't make findings about how many claims were

18 processed in compliance with the law, right?

19      A.  In regards to a claims study, yes, that's

20 correct.

21      Q.  So under a report by exception examination,

22 you couldn't calculate the percentage of compliant

23 claims, could you?

24      A.  I think it depends on -- I don't necessarily

25 agree with that.  I think it depends on what the
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 1 particular report is looking at.

 2      Q.  Outside of this case, have you ever seen a

 3 market conduct exam report by CDI?

 4      A.  I have not seen a -- no, I have not seen a

 5 market conduct study by CDI.

 6      Q.  Back to your report, Page 4, you have a bar

 7 graph that includes 95 percent standard for Medicare,

 8 right?

 9      A.  Yes.

10      MR. GEE:  1172, your Honor.

11      THE COURT:  1172 is the "Department of Health and

12 Human Services, Centers for Medicare and Medicaid

13 Services, Fiscal year 2011 Online Performance Index."

14          (Department's Exhibit 1172 marked for

15           identification)

16      THE COURT:  Excuse me, "Appendix."

17      MR. GEE:  Q.  Do you recognize this document,

18 Ms. Sreckovich?

19      A.  Yes.

20      Q.  This is also one of the documents in Appendix

21 B that you relied on, right?

22      A.  Yes, it is.

23      Q.  You're relying upon this document for the

24 95 percent Medicare standard in your bar graph; is that

25 right?
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 1      A.  Yes, that's correct.

 2      Q.  Turn if you would to Page 18.  Are you there?

 3      A.  Yes.

 4      Q.  And in the chart on the upper half of the

 5 page, we see a couple measures, "MCR10.1."  You see

 6 that?

 7      A.  Yes.

 8      Q.  This is says, "Maintain payment timeliness at

 9 statutory requirement of 95 percent for electronic

10 bill/claims in a millennium compliant environment for

11 Fiscal Intermediaries."  Do you see that?

12      A.  Yes, I do.

13      Q.  Is that what you were referring to in your bar

14 graph?

15      A.  Yes, although I would also use the second

16 measure, 10.2, which is the same.  The first is for

17 fiscal intermediaries; the second is for carriers.

18      Q.  So you're relying on those two measures,

19 right?

20      A.  That's correct.

21      Q.  Those two measures relate to electronic bills

22 and claims, right?

23      A.  Yes, those do.

24      Q.  In your experience, have you ever seen an

25 instance in which CDI applied any of the Medicare
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 1 standards listed in this exhibit to its regulation of

 2 PPO claims?

 3      A.  I've not seen CDI apply those -- the Medicare

 4 standards.  But again, that wasn't the purpose of my

 5 identifying the standards.

 6      Q.  Is it your opinion that these two standards on

 7 Page 18 of 1172 reflect industry standards for the

 8 claims processing turnaround times for PPO claims?

 9      A.  I think they provide a snapshot view of what

10 one regulator in this case, the federal government,

11 views as claims processing timeliness.

12          And I recognize that they're looking at

13 electronic claims, which carriers and intermediaries

14 can generally process more quickly than paper claims

15 and other claims.

16      Q.  Is that a "yes," with that explanation or a

17 "no" with that explanation?

18      A.  No, I have not seen them apply the standard,

19 but I haven't presented the standard in the way that

20 you've described it.

21      Q.  Let me just start my question again.

22          Is it your opinion that these two standards on

23 Page 18 reflect industry standards for claim processing

24 turnaround times for PPO claims?

25      A.  I think these standards provide one view of
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 1 how a regulator views claims processing timeliness that

 2 could be applied, that could be considered for various

 3 claims processing functions or claims processing

 4 activities, whether they relate to paid claims or

 5 electronic claims or other claims.

 6      THE COURT:  Okay.  Could you read the question

 7 back?

 8          Listen the to question.  Answer the question.

 9 You can explain.

10          (Record read)

11      THE WITNESS:  Yes, I do believe they provide --

12 well, yes, I do believe they provide a view of industry

13 standards and how -- how, specifically, in this case,

14 Medicare and how Medicare -- we can look at Medicare as

15 a standard for comparing the performance of a health

16 plan.

17      MR. GEE:  Q.  Now, these standards on Page 18,

18 these are set forth by CMS, right?

19      A.  I believe those are in the Federal Register.

20      Q.  The 95 percent turnaround time for claims is

21 in the Federal Register?

22      A.  Yes.

23      Q.  That's your understanding?

24      A.  Yes.

25      Q.  And those regulations were adopted by what
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 1 agency?

 2      A.  It would either have been CMS or Department of

 3 Health and Human Services, I'm not sure which.

 4      Q.   CMS is not a regulator, is it?

 5      A.  I think it depends on the health plan's

 6 perspective.  If you are a Medicaid or Medicare health

 7 plan, you consider generally that CMS is the regulator.

 8      Q.  CMS is a payer, is it not?

 9      A.  CMS is also a payer, yes.

10      Q.  In your mind, Ms. Sreckovich, if, for example,

11 Boeing has a contract with an insurance company, is

12 Boeing a regulator in that instance?

13      A.  No, it's not.

14      Q.  You also mention in your report the National

15 Association of Insurance Commissioners as one of the

16 standards to compare PacifiCare's performance against;

17 is that right?

18      A.  Yes, that's correct.

19      Q.  That's also in your bar graph, the NAIC bar,

20 right?

21      A.  Yes.

22      Q.  And the NAIC percentage standard is 93

23 percent?  Am I reading that right?

24      A.  Yes, that's correct.

25      Q.  And so it's your understanding that the NAIC
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 1 sets forth a 7 percent tolerance threshold for claims

 2 timeliness performance; is that right?

 3      A.  Not exactly.  This benchmark has a little

 4 different applicability in terms of assessing claims

 5 processing timeliness.  The NAIC threshold for review

 6 focuses on the entire claims processing -- all of

 7 claims processing.  So it's not just specific to claims

 8 processing timeliness.

 9      Q.  And you believe that that 7 percent applies to

10 claims timeliness as well, right?

11      A.  Yes, I do.

12      Q.  In Appendix B of your report, the No. 7, you

13 list the NAIC Market Regulation Handbook Volume 1, May

14 2009, right?

15      A.  Yes, that's right.

16      Q.  And you're relying on that handbook to

17 conclude that the NAIC guidelines propose a 39 percent

18 standard, right?

19      A.  Yes.

20      MR. GEE:  Show the witness Exhibit 5188 in

21 evidence.

22      Q.  Do you recognize this document?

23      A.  Yes, I do.

24      Q.  This is the portion of the 2009 NAIC Market

25 Regulation Handbook that you relied upon in your
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 1 report; is that right?

 2      A.  Yes, that's correct.

 3      Q.  And this is Chapter 14 from that handbook, and

 4 it's dated May 2009, right?

 5      A.  Yes, it is.

 6      Q.  Turn, if you would, to Page 3.  It's also

 7 designated as Page 4 of 6 in the upper right-hand

 8 corner.  Do you see that?

 9      A.  Yes.

10      Q.  And at the bottom of that page, we have a

11 heading, No. 3, "Tolerance Level."  You see that?

12      A.  Yes, I do.

13      Q.  And it continues to the next page.  And about

14 halfway down that Page 4, there's a paragraph that

15 starts, "Historically, a benchmark error rate of 7

16 percent has been established for auditing claims

17 practices."  You see that?

18      A.  Yes.

19      Q.  And the next sentence is, "Error rates

20 exceeding these benchmarks are presumed to generate a

21 general business practice contrary to these laws."  You

22 see that?

23      A.  Yes.

24      Q.  This is specifically where you got that

25 7 percent tolerance threshold that you're relying on in
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 1 your report, right?

 2      A.  Yes.

 3      Q.  What this is saying is that, if an error rate

 4 for claims practices exceeds 7 percent, it is presumed

 5 that the company engage in a general business practice

 6 contrary to laws, right?

 7      A.  Yes.

 8      Q.  Then continuing, the next sentence, "For

 9 uniformity in the application of these laws, and absent

10 state case law that may apply an alternative standard,

11 states that have the general business practice standard

12 are strongly encouraged to utilize the 7 percent and

13 10 percent standards both as tolerance levels for

14 statistical sampling purposes and as benchmarks for

15 evaluating when violations of the state's unfair claim

16 and trade practices acts have occurred."

17          Do you see that?

18      A.  Yes, I do.

19      Q.  First of all, you would agree, would you not,

20 that nothing in this portion of the NAIC handbook

21 requires regulators to use the 7 and 10 percent

22 threshold, right?

23      A.  I would agree with that, yes.

24      Q.  Is it your understanding that the only way to

25 establish a violation of California insurance law is to
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 1 show a general business practice?

 2      A.  I don't know the answer to that.

 3      Q.  Now, the NAIC handbook version that you're

 4 relying upon, the Exhibit 5188, that is a May 2009

 5 version, right?

 6      A.  Yes.

 7      Q.  Did you review the NAIC handbooks that were in

 8 effect in 2006-2007, during the period that the claims

 9 you reviewed were paid?

10      A.  No.  And again, that's because in my -- in the

11 figure that I've established here, I'm just trying to

12 identify some general comparison points to compare

13 PacifiCare's claims processing timeliness to.

14      Q.  Is it your opinion that the tolerance

15 threshold in this May 2009 version of the NAIC handbook

16 applied to 2006 and 2007 claims practices?

17      A.  Well, I'm not sure -- I don't know how to

18 answer whether it applies because that's -- again, what

19 I was trying to show here was my -- additional

20 perspectives on how one would evaluate claims

21 processing timeliness.

22          So the whether the time period is not exactly

23 the same, I did not believe was critical.  I was just

24 trying to show different ways that different parties

25 have established how they're going to review claims
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 1 processing timeliness.

 2      Q.  Did you attempt to locate the 2006 or 2007

 3 version of the NAIC handbook?

 4      A.  No, I did not.

 5      MR. GEE:  Let me show the witness an exhibit in

 6 evidence, 876, your Honor.

 7      THE COURT:  Sure.  Mr. Gee, are we going to finish

 8 by 4:00 o'clock?

 9      MR. GEE:  Yes.

10      MR. STRUMWASSER:  Does your Honor need to stop

11 early?

12      THE COURT:  No, no, if he can finish.

13      MR. GEE:  Very close, your Honor.

14      Q.  Ms. Sreckovich, take as much time as you'd

15 like.  I'm only going to be asking you questions about

16 Page 182, and I will represent to you that this is

17 Chapter 14, titled "Sampling" from the 2007 version of

18 the NAIC handbook -- the NAIC Market Regulation

19 Handbook.

20      A.  Okay.  I've read it.

21      Q.  Have you ever seen this document before?

22      A.  Not that I recall, no.

23      Q.  On Page 182 at the bottom, we have the same

24 heading No. 3 titled "Tolerance Level" as the last

25 exhibit we looked at, right?
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 1      A.  Yes.

 2      Q.  And this version of the handbook says,

 3 starting with the first sentence, "The tolerance level

 4 represents a critical threshold used during the initial

 5 acceptance sample to determine whether a process

 6 requires additional investigation."  Do you see that?

 7      A.  Yes.

 8      Q.  And the next couple sentences explain that the

 9 tolerance level is used to provide parameters for a

10 mathematical construction.  Do you see that?

11      A.  Yes.

12      Q.  And then we have a sentence six lines down

13 from the top of the paragraph that starts, "This

14 expression of tolerance" -- do you see that?

15      A.  Yes.

16      Q.  Says, "This expression of tolerance has little

17 to do with the real tolerance that a jurisdiction may

18 have for error.  For instance, the tolerance for

19 deliberate violations of certain statutes may

20 effectively be zero."  Are you there?

21      A.  Yes.

22      Q.  Do you agree with the NAIC that the expression

23 of tolerance here has little to do with the real

24 tolerance a jurisdiction may have for error?

25      A.  Are you -- you're asking me to agree with the
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 1 NAIC's conclusions?

 2      Q.  I'm wondering, based on your experience, do

 3 you agree with that proposition?

 4      A.  I don't have any basis.  I know, for example,

 5 if there's situations of fraud, the tolerance would be

 6 zero.  But I don't know how this is applied or what the

 7 considerations are behind this.

 8      Q.  Do you have a basis to agree or disagree with

 9 the NAIC that the tolerance for deliberate violations

10 of certain status would be zero?

11      A.  I don't have a basis to agree with NAIC or

12 not.

13      Q.  Then a few lines down from that sentence, we

14 have a sentence, "The use of" -- I'm sorry.

15          It says, "For all claim procedures, the error

16 tolerance standard should not be more than 7 percent."

17 Do you see that?

18      A.  Yes.

19      Q.  Then it says, "The use of the 10 percent and

20 the 7 percent tolerance levels does not signify that

21 the regulator is tolerant of that level of error.

22 Nevertheless, the severity with which inadvertent and

23 unintentional errors are viewed should decrease

24 (significantly) as error rates fall below established

25 tolerance levels."  Do you see that?
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 1      A.  Yes.

 2      Q.  So do you see any reference in this section on

 3 tolerance levels to using the 7 percent threshold to

 4 establish the general business practice?

 5      A.  I don't think can I answer that question.

 6      Q.  You don't interpret anything in this paragraph

 7 as encouraging regulators to use the 7 percent

 8 threshold standard to establish a general business

 9 practice; is that right?

10      A.  Well, the language does not state that, no.

11      Q.  And you were unaware of this version of the

12 NAIC handbook reflected in 876, you were unaware of

13 that when you filed your report, right?

14      A.  I didn't -- I was unaware of it.  I didn't

15 read it, but it would not have changed my rationale in

16 using it in the exhibit that I prepared.

17      Q.  How about the 2008 version of that NAIC Market

18 Regulation Handbook?  Have you reviewed that version?

19      A.  No, I have not.

20      MR. GEE:  1173, your Honor.

21          (Department's Exhibit 1173 marked for

22           identification)

23      THE COURT:  2008 Market Regulation Handbook, NAIC.

24      MR. GEE:  And this is an excerpt of that 2008

25 version.  It's Chapter 14, titled "Sampling."
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 1      Q.  Ms. Sreckovich, take as much time as you'd

 2 like with the document, but my questions will be

 3 specifically limited to Page 184, specifically the

 4 No. 3, "Tolerance Level."

 5      A.  I read them.

 6      Q.  So, again, in this section on tolerance level,

 7 you don't see any language in there that encourages

 8 regulators to use the 7 percent threshold to establish

 9 whether insurer has engaged in a general business

10 practice, do you?

11      A.  I don't see the reference to business

12 practices, no.

13      Q.  You didn't review this version of the NAIC

14 Market Regulation Handbook in preparing your report,

15 did you?

16      A.  No, but again, it would not have affected my

17 decision to use the benchmark in my exhibit.

18      MR. GEE:  No further questions, your Honor.

19      THE COURT:  Did you need to do redirect?

20      MS. EVANS:  We will do redirect, your Honor.

21      THE COURT:  In the morning?

22      MS. EVANS:  Yes.

23      THE COURT:  What time?

24      MS. EVANS:  9:00 o'clock is fine, if that's fine

25 with your Honor.
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 1      THE COURT:  All right.  How long do you think it

 2 will be?

 3      MS. EVANS:  Your Honor, I really have to assess,

 4 but Ms. Sreckovich actually -- because we had planned

 5 to have Dr. Kessler in the afternoon, so she's leaving

 6 after noon.  So we'll be done in the morning.

 7      THE COURT:  Okay.

 8          (Whereupon, the proceedings recessed at

 9           3:50 o'clock p.m.)
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 1 Tuesday, September 20, 2011          9:22 o'clock a.m.

 2                         ---o0o---

 3                   P R O C E E D I N G S

 4      THE COURT:  This is on the record.  This is before

 5 the Insurance Commissioner of the State of California

 6 in the matter of PacifiCare Life and Health Insurance

 7 Company.  This is OAH Case No. 2009061395,

 8 Agency No. UPA 2007-00004.  Today's date is September

 9 20th, 2011.

10          Counsel are present.  We don't have a

11 respondent today?

12      MS. EVANS:  That's correct, your Honor.

13      THE COURT:  And we're going to conclude the

14 testimony of Ms. Sreckovich.

15      MS. EVANS:  Yes, your Honor.

16      THE COURT:  Go ahead.

17                   CATHERINE SRECKOVICH,

18          called as a witness by the Respondent,

19          having been previously duly sworn, was

20          examined and testified further as

21          hereinafter set forth:

22             REDIRECT EXAMINATION BY MS. EVANS

23      MS. EVANS:  Q.  Good morning, Ms. Sreckovich.

24      A.  Good morning.

25      Q.  Mr. Gee asked you yesterday if you had a
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 1 general understanding of the concept of "report by

 2 exception."  And you said you did.  Do you recall that?

 3      A.  Yes, I do.

 4      Q.  If in a report by exception the regulator

 5 reviewed the total population of paid claims and

 6 reported that 42,000 were not timely paid, is it

 7 reasonable to assume that the balance were timely paid?

 8      MR. GEE:  No foundation.

 9      THE COURT:  Overruled.

10      THE WITNESS:  I believe it is reasonable because

11 in this case, the review covers the entire claims

12 database, and so included in that review is each and

13 every claim.

14          So it's reasonable to assume that, if there

15 has not been an error noted with the claim in terms of

16 claims processing timeliness, that it can be considered

17 correct.

18      MS. EVANS:  Q.  You testified yesterday that you

19 removed certain categories of claims not appropriately

20 identified as late paid from the numerator but not the

21 denominator of your overall claims calculation.  Do you

22 remember that testimony?

23      A.  Yes, I do.

24      Q.  Why did you do that?

25      A.  I did that simply because I wanted to use the
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 1 same denominator that CDI used in its calculations.

 2      Q.  If you in fact removed those claims from both

 3 the numerator and the denominator, would that change

 4 your opinion respecting PacifiCare's overall timeliness

 5 performance?

 6      A.  No, it would not.

 7      Q.  Did you perform that calculation since your

 8 testimony concluded yesterday?

 9      A.  Yes, I did.

10      Q.  Can you explain how you performed that

11 calculation?

12      A.  Yes.  I removed the claims for which no

13 reimbursement was owed, and I went back to the

14 databases, both the OTIS and the RIMS data, and pulled

15 out all of the claims for which there was no

16 reimbursement owed.

17          So that included both claims that had been

18 considered timely and those that were originally not

19 considered timely and that I reclassified.  And that

20 was, you know, more than 250,000 claims that were

21 pulled out there.

22          I also pulled out the overpayments to complete

23 that calculation.

24      Q.  And what were the results of that calculation?

25      A.  The results -- the results were that claims
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 1 processing timeliness was 96.7 percent.

 2      Q.  For working days or calendar days?

 3      A.  For working days.

 4      Q.  What about with respect to 30 calendar days?

 5      A.  That was 95 percent.

 6      Q.  I'd like to you take a look at some of the

 7 different cuts of the data created by CDI that you were

 8 presented with yesterday.  Specifically, if you could

 9 first take a look at Exhibit 1157 and 1160.  Do you

10 have those?

11      A.  Yes, I have those.

12      MS. EVANS:  Does anyone else need a copy?

13      THE COURT:  I think I have everything here.

14      MR. GEE:  You said 11- --

15      MS. EVANS:  1157 and 1160.

16      MR. GEE:  Yes.

17      MS. EVANS:  Q.  Ms. Sreckovich, is it your

18 understanding that the data in 1157 is a subset of the

19 data included in 1160?

20      A.  Yes.

21      Q.  So if you would turn to 1160.  Mr. Gee told

22 you yesterday that Exhibit 1160 represents reworked

23 claims with a claim paid date within 42 days of the

24 received date but where the data also indicated an

25 associated interest payment.  Do you recall that
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 1 assumption?

 2      A.  Yes.

 3      Q.  And there was a suggestion that these claims

 4 were not in fact timely because of the interest

 5 associated with these claims.  Do you now have a better

 6 understanding of what is represented in this exhibit?

 7      A.  Yes, I do.

 8      Q.  Have you had the opportunity to review the

 9 claims identified in Exhibit 1160?

10      A.  Yes, on a very general basis.

11      Q.  Was there any information that you were able

12 to derive generally with respect to these claims?

13      A.  Yes.

14      MS. EVANS:  Your Honor, as PacifiCare's next in

15 order, I have a two-page -- two pages of slides.

16      THE COURT:  Give me one second to get there.

17          I have 5636.

18          (Respondent's Exhibit 5636 marked for

19           identification)

20      MS. EVANS:  Q.  Ms. Sreckovich, did you assist in

21 the preparation of these slides marked as 5636?

22      A.  Yes.

23      Q.  And looking at Slide 1, what does this slide

24 show?

25      A.  This slide shows the -- an explanation of some
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 1 of the claims included in Exhibit 1160.

 2      Q.  So where it states "Paid between 38 and 42 Cal

 3 Days," what's being referred to here?

 4      A.  Those are claims, interestingly enough, where

 5 PacifiCare has paid interest in advance of the 42 days.

 6 And so what happens is that PacifiCare has calculated

 7 interest starting at 38 days to take into account any

 8 potential delays in mailing -- in processing the claim.

 9 And so it's actually paying interest early on those

10 claims.

11      Q.  And how many claims fall into that category?

12      A.  That's 1295 claims.

13      Q.  How were you able to calculate that number?

14      A.  You could calculate that number by simply

15 sorting the data and determining which claims fall in

16 the range of 38 to 42 days.

17      Q.  So to be clear, those claims are properly

18 treated as timely paid, and the interest shown in the

19 right-hand column on Exhibit 1160 is simply a

20 reflection of the company making an overly cautious

21 payment of interest?

22      A.  Yes, they're paying interest early on those.

23      Q.  How many claims does that leave in Exhibit

24 1160?

25      A.  That leaves 648 claims.  And I was able to
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 1 determine that those claims are claims where there has

 2 been special handling because of special projects or

 3 other special considerations that are applied to those

 4 claims.

 5      Q.  Can you give an example as to why a -- one of

 6 these special handling projects might show this same

 7 received and process date?

 8      A.  Yes, those -- the dates are the same because

 9 those are claims that require manual processing.  And

10 what happens is that the claims examiner will input the

11 specific date.

12          And that's done manually to prevent any kind

13 of system override because if that's -- if that's not

14 done, then the system would automatically determine

15 the -- an interest payment associated with those

16 claims.

17      Q.  With respect to the line item for Washington

18 DOI project, is that an example of what you just

19 described?

20      A.  Yes, the Washington DOI project, the

21 Washington Department of Insurance requested that

22 PacifiCare reprocess certain claims and pay additional

23 amounts on the co-pays.

24          So PacifiCare manually processed those and

25 input the day that the readjudication was handled to
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 1 pay that additional amount.

 2      Q.  And would Washington interest have been paid

 3 in those instances?

 4      MR. GEE:  Objection.  I don't know what

 5 "Washington interest" is.

 6      THE COURT:  You mean the interest amount?

 7      MS. EVANS:  That's what I mean, your Honor.

 8      THE COURT:  I'll allow it.  I mean, seems like

 9 those are irrelevant if they're really Washington.

10          Go ahead.

11      MS. EVANS:  Q.  My question to you,

12 Ms. Sreckovich, is is that an example where the claims

13 processor would have been required to do a manual

14 override in order to override the California interest

15 automatically adjudicated by the system?

16      A.  Yes.  Had the override not been accomplished,

17 then the system would have gone back and calculated

18 California interest on the claim instead of Washington

19 interest.

20      Q.  Thank you.  If you could turn to Exhibit 1167.

21          So this exhibit was presented to you as

22 purporting to represent reworks, timely and late paid,

23 within the total claims population based on an

24 assumption that the claim number suffixes 02 and higher

25 represent reworks of claims.  Do you recall that
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 1 assumption?

 2      A.  Yes, I do.

 3      Q.  It was your testimony that you didn't recall

 4 what 02 and higher suffixes represented; is that

 5 correct?

 6      A.  That's correct.

 7      Q.  Have you had the opportunity look at what 02

 8 and higher suffixes represent?

 9      A.  Yes.

10      Q.  And is it in fact the case that all of the

11 claims identified in 1167 are reworks of previously

12 paid claims?

13      A.  No.

14      Q.  What other designation could an 02 or higher

15 suffix represent?

16      A.  This could also represent cases where a claim

17 is either pended or denied and then closed because

18 there might be a need for additional information.  And

19 then, when the additional information is obtained, the

20 claim can be readjudicated with that information if

21 it's complete.

22      Q.  To your understanding, if additional

23 information is required, when it is received by the

24 company, should the company go back to the date of the

25 original claim submission?
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 1      A.  No.  In that case, it's proper for company to

 2 treat the date that the complete information is

 3 received as the claim received date.

 4      Q.  And that would appear to be consistent with

 5 what the company did here; is that correct?

 6      A.  Yes, that's correct.

 7      Q.  What about when the company was in error in

 8 the original adjudication?  Do you have an

 9 understanding of the receive date the company used in

10 those instances?

11      A.  Yes.  In the case where the company was in

12 error in adjudicating the claim, the company would go

13 back to the date of the original claim and use that

14 as -- that date as the claim received date in the

15 calculation.

16      Q.  Let's take a look at Slide 2 of 5636.

17          What is reflected this slide?

18      A.  This slide provides an example of a claim that

19 would have been considered a rework claim.  And in this

20 case, this is a claim that was originally denied

21 because of a preexisting condition.  It was received on

22 August 24th, and then it was denied on August 28th.

23          Then the company recognized that that claim

24 should not have been denied, so the claim is processed

25 and you can see a rework date of March 15th, but the
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 1 received date stays the same as the original claim.

 2          So it's August 4th, and we calculate the days

 3 late and the interest based on that original claim

 4 received date.

 5      Q.  Thank you.  If you could turn back to the

 6 Exhibit 1167, and take a look at the column titled

 7 "Rework Claim" and the column titled "Late-Paid Rework

 8 Claim."  Taking the delta between the total number of

 9 reworks and the late claims in this exhibit, you would

10 know the number of reworks processed timely, correct?

11      A.  Yes.

12      Q.  And I'll represent to you that that's

13 approximately 54,000.  If you assumed all these

14 represented reworks of denied claims where additional

15 information was needed, would that seem like an

16 unusually large number given the overall population of

17 claims here?

18      A.  No.

19      Q.  Did you have a chance to review the 54,000

20 claims involved in Exhibit 1167?

21      A.  No, that would have taken an extraordinary

22 amount of time.

23      Q.  Let's turn next to Exhibit 1164.  Mr. Gee

24 asked to you provide an explanation of the zeros in the

25 no-pay column -- no-pay field.  And you testified that
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 1 zeros in that field reflected no payment.  Do you

 2 recall that testimony?

 3      A.  Yes, I do.

 4      Q.  Have you had an opportunity to check your

 5 understanding of this field?

 6      A.  Yes, I have.

 7      Q.  And do you have an understanding of the

 8 meaning of zeros in the no-pay column now?

 9      A.  Yes, the zero equals no overpayment, and it's

10 the minus one that indicates an overpayment on the

11 claim.

12      Q.  So we've been discussing generally whether

13 certain claims should have been counted or removed from

14 the numerator and the denominator in your calculation.

15 Do you recall that?

16      A.  Yes.

17      Q.  You testified that, had you done a real

18 working-day analysis, the number of timely paid claims

19 could have increased; is that correct?

20      A.  Yes, that's correct.

21      Q.  Do you know approximately how many additional

22 claims would have been classified timely using a

23 real-day analysis?

24      MR. GEE:  No foundation.

25      THE COURT:  Overruled.
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 1      THE WITNESS:  A little over 1,000 claims.

 2      MS. EVANS:  Thank you very much, Ms. Sreckovich.

 3               No further questions.

 4      MR. GEE:  Your Honor could we have ten minutes?

 5      THE COURT:  Yes, of course.

 6          (Recess taken)

 7      THE COURT:  Okay.  Back on the record.

 8              RECROSS-EXAMINATION BY MR. GEE

 9      MR. GEE:  Q.  Good morning, Ms. Sreckovich.

10      A.  Good morning.

11      Q.  You testified this morning about report by

12 exception.  And you said that, if you review the entire

13 population, it's reasonable to assume that, if a claim

14 is not untimely, it's timely.  Do you recall that?

15      A.  Yes.

16      Q.  And then you testified that you performed new

17 calculations on the percentage of claims paid within 30

18 working days and 30 calendar days.  Do you recall that?

19      A.  Yes.

20      Q.  And you testified that what -- the new

21 calculations you performed are, what I suggested to you

22 yesterday, is you take the claims listed in 5635, your

23 exhibit -- do you recall -- do you have 5635 in front

24 of you?

25      A.  Thank you.
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 1      Q.  What you did with the new calculations was you

 2 took all the claims listed on this first page of

 3 5635 -- the no reimbursement owed, the overpayments,

 4 the contested, and the other -- and you backed them out

 5 of the total population, right?

 6      A.  Yes.  In addition to the no reimbursement owed

 7 that were considered timely originally.

 8      Q.  Sure.  And you backed them out of the total

 9 population because you -- because of PacifiCare's

10 contention that they should not be considered untimely,

11 right?

12      A.  Just with regard to these?

13      Q.  Yes.

14      A.  On this exhibit, yes, that's correct.

15      Q.  And also you backed them out because they're

16 not timely, right?

17      MS. EVANS:  Objection, vague.

18      THE COURT:  Did you understand the question?

19      THE WITNESS:  No, not really.

20      THE COURT:  All right.

21      MR. GEE:  Q.  Okay.  Yesterday I asked you a

22 series of questions about these claims -- the no

23 reimbursement owed, the overpayments, the contested,

24 and the other.  And I asked you if you counted them as

25 timely paid claims, right?  Remember that?
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 1      A.  Yes.

 2      Q.  And you ultimately agreed that you had counted

 3 them as timely paid claims, right?

 4      A.  Yes.

 5      Q.  And the calculations you performed last night

 6 were intended to take them out of the population

 7 because you don't consider them to be timely or

 8 untimely paid claims, right?  They should be removed

 9 from the population; isn't that right?

10      A.  I think we're mixing up two things here.

11          With regards to the first point, I was -- I

12 believe because the market conduct exam covered the

13 entire claims database, at that time, the -- over

14 1 million, the Department did look at each and every

15 one of those claims.  And the Department reported what

16 it considered to be timely or untimely based on those

17 claims.

18          And then my analysis was to go back and say

19 those should not have been considered not timely, so

20 they would be considered processed accurately.

21      MR. GEE:  Can I get the question read back, your

22 Honor, and can I get an answer to that?

23      THE COURT:  Sure.

24          (Record read)

25      MS. EVANS:  Your Honor, I think she did answer
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 1 that question, so --

 2      THE COURT:  I don't think she did actually.  I

 3 think she was anticipating what Mr. Gee's purpose was

 4 and answered some other question.

 5          So you need to listen to the question and

 6 answer what's asked and not worry about where he's

 7 going.

 8      THE WITNESS:  Okay.

 9      MR. GEE:  Q.  Do you have the question in mind?

10      A.  Can you read it one more time?

11      THE COURT:  Sure.

12          (Record read)

13      THE WITNESS:  Yes, that's correct, I considered

14 them -- I considered that they needed to be removed

15 from the population because there was no reimbursement

16 owed, and they would not be considered in the analysis.

17      MR. GEE:  Q.  Because you don't consider these

18 four categories of claims to be timely paid claims,

19 right?

20      A.  Well, I -- I don't agree with that.  I just

21 don't consider that they should be in the database at

22 all for this analysis.  And given the additional work

23 that I did last night, yes.

24      Q.  The four categories of claims -- the no

25 reimbursement owed, the overpayments and the contested
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 1 and the other listed on 5635 -- do you consider them to

 2 be untimely paid?

 3      A.  No, I did not.

 4      Q.  Do you consider them to be timely paid

 5 claims?

 6      MS. EVANS:  Your Honor, objection, asked and

 7 answered.

 8      THE COURT:  Overruled.

 9      THE WITNESS:  In the -- I have to answer that in

10 two parts.  In the analysis that CDI did when it

11 categorized them as incorrect, I -- or not timely, I

12 did not believe that those should be included as not

13 timely.

14          And so the second step then was to remove them

15 from the database, to not count them, first of all, as

16 not timely and then, second, to make a further

17 adjustment to look at the claims that should have been

18 included and should not have been included at all.

19          So it's a little bit like comparing apples and

20 oranges for those two steps.

21      MR. GEE:  Q.  Ms. Sreckovich, I understand the

22 process you went through to arrive at these numbers.

23 What I'm asking you is do you consider those four

24 categories of claims to be timely paid claims?

25      A.  I think -- I think I answered.  I don't think



22312

 1 they should be in the database.

 2      THE COURT:  Yes or no, and then you can explain.

 3      THE WITNESS:  Yes, for the purposes of

 4 classification, they would have been considered timely

 5 because they're not paid late.

 6      MR. GEE:  Q.  So for example, the no reimbursement

 7 owed claims, those are claims for which PacifiCare paid

 8 or processed a claim more than 42 calendar days after

 9 it received the claim but for which no reimbursement

10 was owed, right?

11      A.  Yes.  If you're referring to 5635, those are

12 those that were late and for which no reimbursement was

13 owed.

14      Q.  And you consider that to be a timely paid

15 claim; is that right?

16      A.  I don't think they should -- no.  I don't

17 think they should be considered in the calculation of

18 timely or not timely.

19      Q.  Is that category of claims -- are those timely

20 paid claims?

21      THE COURT:  She said no, correct?  I think.  The

22 first thing she said was no.

23          Is that true?

24      MR. GEE:  What I heard was "no" then a -- then she

25 changed the question.  She said --
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 1      THE COURT:  But the first answer was no.  And then

 2 she said more.

 3      MR. GEE:  Okay.  I'll take the "no."

 4      Q.  And overpayments claims, do you consider those

 5 to be timely paid claims?  The overpayments reflected

 6 in 5635, do you consider those to be timely paid

 7 claims?

 8      A.  I would consider them -- I think they should

 9 be considered timely for this analysis.

10          And I'd like to go back and correct my answer

11 on no reimbursement now because I consider those --

12 those should be considered timely as well.

13      Q.  Okay.  And for contested claims, you consider

14 those to be timely also?

15      A.  Yes.

16      Q.  And other, the self-directed accounts, those

17 were the claims that were processed more than 42

18 calendar days after receipt but were claims under a

19 self-directed account, right?

20      A.  Yes.

21      Q.  And you consider those to be timely paid

22 claims?

23      A.  Yes.

24      Q.  Do you have 5636 up there, the slide show that

25 we looked at this morning?
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 1      A.  Yes.

 2      Q.  And this is in reference to Exhibit 1160.  And

 3 you said that you performed some calculations last

 4 night, it appears, and concluded that there were 1295

 5 rework claims that were paid between 38 and 42 calendar

 6 days.  Is that a fair reading of what's reflected in

 7 5636?

 8      A.  Well, I have to go -- no.  I have go back to

 9 1160.  I don't know that we've -- well, I see this as

10 classified this as reworked claims.

11          (Reporter interruption)

12      THE WITNESS:  I'd like to take a minute to look at

13 this exhibit.

14      MR. GEE:  Q.  Do you need the question read back?

15      A.  No.  What I wanted to make a point of stating

16 was that 1160, on the claims that are shown as reworks,

17 those could be either the claims that were denied

18 for -- or pended for additional information or they

19 could be reworks by the company.

20      Q.  Okay.  We'll get to that.  But with that

21 correction in mind, can you answer my question?

22      A.  Yes, that's correct.

23      Q.  And that's reflected on the second line "Paid

24 Between 38 and 42 Calendar Days"?

25      A.  Yes.
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 1      Q.  How did you calculate that number?

 2      A.  That number is calculated by looking at the

 3 claims that had a paid date between 38 and 42 calendar

 4 days.

 5      Q.  Of what?

 6      A.  I'm sorry?

 7      Q.  You said it was looked at -- you looked at the

 8 claims that were paid within 42 calendar days -- 38 and

 9 42 calendar days.  Of what?  Of the --

10      A.  Of the received date.

11      Q.  The received date that's listed in the

12 database?

13      A.  Yes.

14      Q.  And is that received date the date that the

15 rework request was received or the date that the

16 initial claim was received?

17      A.  That would -- that would depend on the

18 circumstances that I talked about in my testimony this

19 morning.

20          So if it is a rework that is based on a

21 mistake the company made, then it's based on the

22 original claim date.  If it's a rework based on -- a

23 readjudication based on the receipt of additional

24 information, then it's based on the date of receipt of

25 that additional information.
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 1      Q.  How do you -- let's start with the rework

 2 of -- a claim that is reworked as a result of a company

 3 mistake.

 4          How do you know that the received date that

 5 you're using is the received date of the initial claim?

 6      A.  In my discussions with representatives of

 7 PacifiCare, they have relayed that as their operating

 8 policies.  And I don't have any reason to doubt that

 9 that's not been their practice.

10      Q.  Whom did you speak with?

11      A.  Jane Knous, who works with Sue Berkel.

12      Q.  What did she say specifically?

13      A.  She talked about specifically that those are

14 were -- that was the company's process.

15      Q.  What was the company's process?

16      A.  That was the company's process with regards to

17 how the claims received date was determined.

18      Q.  For reworks; is that right?

19      A.  She spoke about both reworks of -- based on

20 corrected information obtained and based on the

21 readjudication of the claim on the -- because of the

22 company's problem in adjudicating the claim.

23      Q.  Do you have 1157 up there?

24      A.  Yes, I do.

25      Q.  And this is the spreadsheet that you testified
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 1 today was a subset of 1160, right?

 2      A.  Yes, that's right.

 3      Q.  And these reflect claims with an 02 or higher

 4 extension, right?

 5      A.  Yes.

 6      Q.  And for each of these claims, the received

 7 date is the same date as the claim paid date, right?

 8      A.  Yes.

 9      Q.  And for each of these claims, there's interest

10 paid on them, right?

11      A.  Yes.

12      Q.  So is it your understanding that, for each of

13 these claims, the received date reflects the initial

14 date of receipt of the claim?

15      A.  Yes, it's -- well, it's the initial date of

16 the claim, but keeping in mind the discussions I had

17 with Ms. Knous and what I presented in my testimony

18 this morning.  And that is that, in some cases there

19 are reworks and other claims that are entered manually,

20 and there are specific dates entered so the system will

21 not override and calculate another interest payment.

22      Q.  I'm not sure I'm understanding that.  What is

23 being entered manually?

24      A.  Well, for example, in the Washington DOI that

25 I mentioned earlier, that was a special project that
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 1 PacifiCare undertook.  And what's being entered

 2 manually there in terms of the received date is the

 3 date that the claims examiner conducted an additional

 4 analysis to make additional payment for those specific

 5 cases.

 6      Q.  So what's being manually entered is the

 7 received date; is that your testimony?

 8      A.  Yes.

 9      Q.  And you testified that you spoke with

10 Ms. Knous and she said PacifiCare's standard practice

11 for reworked claims was to enter in the received date

12 of the initial receipt of the claim, right?

13      A.  Yes.

14      Q.  So what's being manually changed?  Why are

15 they having to manually change the date?

16      A.  As I indicated, there are a number of special

17 projects.  And those are not typical reworks.  Those

18 are -- I shouldn't say they're not typical reworks.

19          These are entries that are created just for

20 this specific subset of projects to pay additional --

21 to pay an additional amount based on an agreement

22 between the Washington Department of Insurance and

23 PacifiCare.

24          And in this case it was to pay an additional

25 amount of the copay on mammograms.  And so the claims
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 1 examiner would input the additional payment amount with

 2 that date of the adjustment and then create a claim

 3 with that pay date, calculate the interest based on

 4 Washington interest and -- to make sure that the system

 5 would not override after all this information was input

 6 and go back and calculate California interest based on

 7 the original claim date.

 8      Q.  I'm sorry.  I think I may have misunderstood

 9 one of your previous answers.

10          I understood you to be saying what was being

11 manually changed was the received date on a rework to

12 reflect the date that the initial claim was received so

13 that they could calculate interest.  Am I mistaken?

14      A.  Yes.

15      Q.  So what -- could you clarify it for me, when

16 you said that there are these special projects that had

17 to have data manually changed, what data is being

18 manually changed?

19      A.  Okay.  These are, you know, here, for example,

20 222 cases, very small number of cases, where

21 PacifiCare, through negotiation with the Washington

22 Department of Insurance, agreed to pay an additional

23 amount of the copay for mammograms.

24          So when that claim -- when that additional

25 adjustment was made, then PacifiCare would have entered
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 1 the date of that adjustment and paid the additional

 2 amount, paid Washington interest on the additional

 3 amount.  And that's what you see reflected in the data

 4 for 222 claims.

 5          It's not their general business practice to go

 6 back and manually enter claims dates when additional

 7 information is received or when they've made a mistake

 8 and go back and readjudicate the claim.

 9      Q.  Let me this a different way.

10          Is it -- based on your conversations with

11 Ms. Knous, is it your understanding that, for -- let's

12 start with just rework claims.  That for rework claims,

13 the received date in the database reflects the initial

14 date that the original claim was received?

15      MS. EVANS:  Objection, vague as to "rework

16 claims."

17      THE COURT:  So my understanding is that, if the

18 rework claim was the mistake of the company, she's --

19 her testimony is they went back and changed the date --

20 or the date was the original date that it was received.

21      MR. GEE:  Q.  And it's not manually changed, that

22 is just the date?

23      A.  Yes, yes.  They do not -- they do not make a

24 practice of changing dates.

25      THE COURT:  If it was pended or denied, then a new
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 1 date is put in.

 2      MR. GEE:  Okay.

 3      THE COURT:  Is that correct?

 4      THE WITNESS:  Yes.

 5      MR. GEE:  That's helpful.  Thank you, your Honor.

 6      Q.  So back on 1157, and you recall this is the

 7 spreadsheet with all the 02s and above extensions that

 8 have a received date and a claim paid date on the same

 9 date, right?

10      A.  Yes, that's correct.

11      Q.  And an interest payment, right?

12      A.  Yes.

13      Q.  So is it your contention that every single one

14 of these claims in 1157 was pended?  There was a

15 request for additional information?

16      A.  No.

17      Q.  So some of the claims on 1157 are reworks,

18 right?

19      MS. EVANS:  Objection, vague as to "reworks"

20 again.

21      THE COURT:  Well, right.  So now there's two kinds

22 of reworks, right?

23      MR. GEE:  I understand there to be two types of

24 claims we're referring to here, one where, I guess,

25 reworks fault of the company, and, two, requests for
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 1 additional information.

 2      THE COURT:  Right.  And they don't -- I'm

 3 guessing, I don't know, but they're not distinguishable

 4 by their extension code.

 5          Is that true?

 6      THE WITNESS:  Yes.

 7      THE COURT:  So you can't distinguish them by

 8 looking at the extension code.  Apparently you can't

 9 tell if they're about Washington either, which seems

10 very disconcerting.

11      MS. EVANS:  And your Honor, I'll just say, it's

12 vague as to "reworks."  There's an additional category

13 of other special projects that might be done with

14 respect to reworks.

15      THE COURT:  We don't have any testimony that the

16 extension number relates to this special project.

17      MR. STRUMWASSER:  We have a definition, if your

18 Honor remembers, we have a definition of a special

19 project.

20      THE COURT:  Yes.  So I'm somewhat lost.  But go

21 ahead.

22      MR. GEE:  Q.  So Ms. Sreckovich, let's take the

23 first claim line we have.  Received on 3/7/07 and paid

24 on 3/7/07, right?

25      A.  Yes.
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 1      Q.  And if this were a request for additional

 2 information and this was one of those claims that you

 3 believed to be pended, you understand this to have been

 4 a claim for which the member or provider initially sent

 5 in the claim on a previous date, PacifiCare needed

 6 additional information, and, in this instance, if this

 7 were one of those claims, PacifiCare would have

 8 received that additional information on 3/7/07 and

 9 immediately paid it that same day, right?

10      MS. EVANS:  Objection, misstates her testimony.

11      THE COURT:  I'm going to allow it.

12      THE WITNESS:  Well, that's a hypothetical?

13      MR. GEE:  Q.  Yes, hypothetical.

14      A.  Because we know what these claims are, based

15 on 5636.

16      Q.  I'm trying to figure out what the received

17 date and the paid date mean for this category of claims

18 that you've testified about today, the pended, the

19 request for more information.

20      A.  If there were a -- hypothetically, if there

21 were a request for additional information, and the

22 claim was denied, then there would be a subsequent

23 submission of information.

24          In this case, using a hypothetical, then the

25 received date would indicate that additional
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 1 information was received on March 7th.  That's the

 2 first claim, and based on that additional information,

 3 it was paid on March 7.

 4      Q.  So it would have been a timely paid claim,

 5 right?

 6      A.  As it should have been, yes.

 7      Q.  Right?  So we know then that this claim line

 8 couldn't have been a request for more information,

 9 right, because we see an interest payment?

10      A.  Well, again, the hypothetical?

11      Q.  Yes.

12      A.  Under the hypothetical, if it was indeed a

13 claim that was -- had been denied and additional

14 information received, we wouldn't see anything in the

15 interest paid.

16      Q.  Right.  So for all these claims in 1157, every

17 single one of these claims, the received date is the

18 same date as the claim paid date and there's interest

19 payment, right?

20      A.  Yes.

21      Q.  So we know that every single one of these

22 claims was a rework as a result of the company's

23 mistake, right?

24      A.  No, we don't know that.  As I pointed out,

25 there are -- I'll go back to the Washington example.
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 1 There are cases within this Exhibit 1157 where there

 2 may have been a manual entry of the -- in the received

 3 date.

 4      Q.  Could you tell me which ones?

 5      A.  I have not had a chance to go through each one

 6 of these individually.

 7      Q.  How would I look in -- is there data in your

 8 database that would tell me which one of these claims

 9 relate to this Washington project?

10      A.  No, I believe I -- that was information I

11 received from the company.

12      Q.  What information did you receive from the

13 company?

14      A.  I received information with regards to the

15 number of claims that they could identify from this

16 database that were associated with the classifications

17 I have in 5636.

18      Q.  Were you provided any data to support that

19 number, the 222?

20      A.  No, they provided just a summary of the

21 calculations.

22      Q.  By "summary" you mean just a number?

23      A.  Yes.

24      Q.  Do you understand that, from the database that

25 you reviewed and produced to the Department, one could
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 1 use the data in there and come to that 222 number?

 2      A.  I haven't had a chance to try do that analysis

 3 myself.  I just -- I barely had time to look through

 4 this information last night.

 5      Q.  I'm not asking you whether you've done the

 6 analysis yourself.  I'm asking you, would that analysis

 7 be able to be performed based on the data that you had

 8 in preparing your report?

 9      A.  Knowing what I do now, which was additional

10 information about the specific different adjustments, I

11 would have to back and look at the data to see if

12 there's anything in there that would let me draw those

13 same conclusions without supplemental information.

14      Q.  Do you know what field you would look in?

15      A.  I have a lot of fields in the database.  I'd

16 have to go back and look through them.  No, I don't

17 know.

18      Q.  Ms. Sreckovich, are you aware -- do you know

19 if there's an audit trail of manual changes that are

20 made to the received date?

21      A.  I don't specifically know, but I would expect

22 to see something, yes.

23      Q.  And back to 1157, do you believe any of these

24 claims on 1157 are claims for which additional

25 information was requested?
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 1      MS. EVANS:  Objection, asked and answered.

 2      THE COURT:  Well, essentially the answer to that

 3 is "no," I assume.

 4      MR. GEE:  I'm not sure I got that answer.

 5      THE COURT:  But I'll allow it.

 6      THE WITNESS:  No, I don't know specifically.

 7      MR. GEE:  Q.  How about 1160?  Do you know if any

 8 of the claims listed in 1160 are requests for

 9 additional information?

10      A.  No, I don't know specifically.  But I do know,

11 based on the company practices, that we would expect to

12 see a considerable number of reworks.  So it's just a

13 general claims processing function to -- it occurs when

14 a claim is denied for additional information.  And I

15 presented an example of one today.

16      Q.  So it's your understanding that, when there is

17 a request for additional information, the company

18 closes that claim, sends out a letter requesting

19 additional information, right?

20      A.  Yes.

21      Q.  And what is that -- who told you that?

22      A.  That has been related to me by Ms. Berkel's

23 team, yes.

24      Q.  Who on Ms. Berkel's team?

25      A.  Jane Knous.
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 1      Q.  And it is your understanding that, when the

 2 new information that's requested comes in and the claim

 3 gets processed, that claim gets an 02 or greater

 4 extension?

 5      A.  Yes, that's correct.

 6      Q.  On the same claim number?

 7      A.  Yes, that's correct.

 8      Q.  Who told you that?

 9      A.  That also was from Ms. Knous.

10      Q.  So you were not told that, after the claim is

11 closed and new information is received, you weren't

12 told that a new claim number is assigned?

13      A.  No, I was not.

14      Q.  Let's look at the special handling box you

15 have in 5636.  And it's your contention that the

16 Washington DOI project relates to non-California

17 claims?

18      A.  Yes, that's correct.

19      Q.  Do you know why this set of data was provided

20 to the Department of Insurance, the California

21 Department of Insurance?

22      A.  I don't know why.

23      Q.  Do you know if any California claims were

24 miscategorized as Washington claims?

25      A.  I don't know that, but since PacifiCare turned
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 1 over the entire paid claims database, they may be

 2 classified as Washington or California, and they're in

 3 there.

 4      Q.  You understand the claims database that was

 5 turned over to the Department to be the entire paid

 6 claims database for all of PacifiCare?

 7      A.  No, that's not the case.

 8      Q.  It was the paid claims database for PLHIC,

 9 right?

10      A.  That's correct.

11      Q.  And it was supposed to be all California

12 claims, right?

13      A.  Yes.

14      Q.  And the next row, "Non-California providers,"

15 so it's your understanding that these are claims that

16 are not California claims as well?

17      A.  Yes, that's what I've -- that's my

18 understanding, based on my discussions with the

19 company, yes.

20      Q.  With Ms. Knous?

21      A.  Yes.

22      Q.  Do you know if the insureds were California

23 residents?

24      A.  I'm sorry.  If the insureds --

25      Q.  Yes.
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 1      A.  I don't know that.

 2      Q.  And for this category of claims, were you

 3 provided any data to support this number, 326?

 4      A.  I only received this yesterday, so my analysis

 5 was very limited.  I did have the conversations with

 6 the company but haven't developed anything further.

 7 And as I said, it's a very small number in terms of

 8 materiality.

 9      Q.  So that's a "no"?

10      A.  That's a "no," yes.

11      Q.  You just received that number?

12      A.  Yes.

13      Q.  Do you know if there's data in your database

14 that you reviewed and produced to the Department

15 sufficient to determine how many non-California

16 providers were within it?

17      A.  I would -- no, I would have to review my

18 database to see what fields I have in there and if

19 there's a way I can make that determination.

20      Q.  Then next category, "Interest Only Reworks,"

21 what are these?

22      A.  It's my understanding that these are claims --

23 or these are cases where the interest rate -- the

24 interest payment was recalculated to presumably correct

25 a prior error.
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 1      Q.  So these were claims that were paid late

 2 initially and for which interest was not correctly

 3 applied in the initial adjudication, right?

 4      A.  Yes, that's what we discussed.  But as I said,

 5 I haven't had a chance to go through any of these

 6 categories specifically to understand all the nuances

 7 and the particulars around them.

 8      Q.  This is what you discussed with Ms. Knous?

 9      A.  Yes.

10      Q.  So it' your understanding that these are

11 reworks for claims that were paid late, right?

12      A.  Yes, that's my understanding.  With the caveat

13 that I haven't had a chance to look at them

14 specifically.

15      Q.  Again, you were only provided that number,

16 right?

17      A.  Yes, that's correct.

18      Q.  And "Overpayment Recoveries," what are those?

19      A.  Those are cases where there has been an

20 overpayment on a prior claim and a subsequent claim

21 recoups the overpayment.  PacifiCare prepares an

22 extra -- an additional claims work sheet to recoup the

23 overpayment.

24      Q.  And do you -- and I take it you wouldn't be

25 able to determine which of the claims on 1160 are
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 1 those, are the overpayment recoveries?

 2      A.  No, I would have to -- sitting here, I

 3 couldn't tell you.  I would have to go back and go

 4 through the database and determine if there is

 5 information in there to do an exact calculation.

 6      Q.  Do you know why interest would be paid on an

 7 overpayment claim?

 8      A.  There could be a circumstance where PacifiCare

 9 pays a claim plus interest and then 30 days -- a year

10 later determines that the claim should have never been

11 paid.  So it's showing -- showing as an overpayment

12 recovery.

13      Q.  So it was initially processed late, right?

14      MS. EVANS:  Objection, calls for speculation.

15      THE COURT:  Overruled.

16      THE WITNESS:  I would have to look at these to

17 understand what's going on behind each of the claims.

18      MR. GEE:  Q.  And the "No Category" claim, what is

19 that?

20      A.  Those are the remaining claims within the 1943

21 that I could not -- we could not, in the time we had,

22 obtain an explanation for.

23      Q.  Do you know who calculated these actual

24 numbers?

25      A.  These were provided to us by PacifiCare.
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 1      Q.  By Ms. Knous?

 2      A.  Yes.

 3      Q.  And it's your understanding that she

 4 calculated these numbers?

 5      A.  It's my understanding within her department

 6 she supervised the calculations, yes.

 7      Q.  The line, the "Paid Between 38 and 42 Calendar

 8 Days," do you know who calculated that?

 9      A.  She did as well.

10      Q.  Turn to Page 2 of 5636.  And what's reflected

11 on this page is data from one particular claim, right?

12      A.  Yes, that's correct.

13      Q.  And this particular claim shows that the

14 received date of the rework is the same as the received

15 date for the new day claim, right?

16      A.  Yes, that's correct.

17      Q.  Do you know whether the received date for the

18 rework claim was manually changed?

19      THE COURT:  You mean the received date in the box

20 on the rework claim?

21      MR. GEE:  Yes, yes.  Thank you, your Honor.

22      THE COURT:  I understand.

23      THE WITNESS:  No, it would not have been manually

24 changed.  PacifiCare has very clear policies with

25 regards to how it's going to process claims when there
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 1 is additional information received, first of all, or

 2 when --

 3      THE COURT:  Well, I'm hoping you misunderstood the

 4 question because that's not the testimony we have here.

 5 The testimony -- we have prior testimony -- is that in

 6 order for that new date to be in the "Received" date

 7 box for the rework paid claim, that someone has to

 8 manually override that and place that date in the box.

 9 That's the testimony that we have from Ms. Norket.

10          So is that not your understanding of how the

11 date gets in the reworked "Received" date box?

12      THE WITNESS:  No, that's not my testimony.

13      THE COURT:  That's not your understanding?

14      THE WITNESS:  That's not my -- I may have

15 misspoke, but the only -- when additional

16 information -- in this case, this is an example of a

17 case where there claim was denied because of a

18 preexisting condition.  It was a PacifiCare error.

19 PacifiCare processed the claim.  There was no

20 additional -- there is no manual change to the received

21 date.  It's -- it's the same date that's on the

22 original claim.

23      MR. GEE:  Q.  So it's your understanding that,

24 when a rework claim is entered into the database, the

25 received date is the original -- the date that the
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 1 original claim was received?

 2      A.  Yes.

 3      Q.  And that's based on your conversations with

 4 Ms. Knous, right?

 5      A.  Yes.

 6      Q.  Is there an additional entry made for when the

 7 rework was received?

 8      A.  I'm not -- I don't think I understand your

 9 question.

10      Q.  Is there an entry in the database for the date

11 that a rework is received?

12      MS. EVANS:  Objection, vague as to "rework

13 received" in this example.

14      THE COURT:  Well, the team receives a rework at

15 some point.  Is there a date in there that tells when

16 you the team received this claim for rework?

17      THE WITNESS:  Not -- I'd have to go back and look.

18 I don't know the answer to that.

19      MR. GEE:  Q.  I'd like to show the witness a

20 portion of the transcript from Ms. Norket, RT 2367

21 to 69.

22      THE COURT:  I have it.

23      MR. GEE:  Q.  Specifically focusing on 2369,

24 starting on Line 1 to 16.

25      THE COURT:  Also, don't you want to go back to
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 1 2368?

 2      MR. GEE:  Sure.

 3      Q.  You know, Ms. Sreckovich, why don't you just

 4 read the entire excerpt.

 5          Thank you, your Honor.

 6          Are you ready Ms. Sreckovich?

 7      A.  Yes.

 8      Q.  And you see a portion on 2368, starting on

 9 Line 11 -- first of all, do you know Lois Norket?

10      A.  No, I don't.

11      Q.  Have you ever spoken with her?

12      A.  No.

13      Q.  Do you know her position?

14      A.  No.

15      Q.  Did you review any portions of her testimony

16 other than what I've just shown you?

17      A.  No.

18      Q.  Starting, directing your attention to 2368,

19 Line 11, this is Ms. Norket's answer.

20                         "The first time the

21                    claim is received, it has

22                    an extension of 01, being

23                    the first work sheet for

24                    that claim.  When we process

25                    a rework, it will be a
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 1                    subsequent work sheet number

 2                    02, 03, and so on."

 3          Do you see that?

 4      A.  Yes.

 5      Q.  You don't disagree with that, do you?

 6      A.  No.

 7      Q.  Then turn to 2369.  Question -- so, at the

 8 top, Line 1, question by Mr. Strumwasser:

 9                         "So what I think I

10                    hear you saying is that,

11                    when there's a rework --

12                    and let's say it's the

13                    first rework, which would

14                    be the 02 claim number,

15                    Right?"

16                         Answer:  "Yes, that's

17                    correct.

18                         "And there's a rework.

19                    And a check is going to be

20                    cut.  That check is at

21                    attributed to the 02 claim

22                    number and not the 01 claim

23                    number, right?"

24                         Answer:  "Yes."

25                         Question:  "Then if
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 1                    the 02 claim number -- and

 2                    certainly the 02 claim

 3                    number starts out its life

 4                    with the date of the appeal

 5                    not the original date,

 6                    right?"

 7                         Answer:  "It starts

 8                    out that way, yes."

 9                         Question:  "So if nobody

10                    does anything, that's how it's

11                    going to get processed right?"

12                         Answer:  "If the examiner

13                    doesn't change that date,

14                    that's correct."

15          Do you disagree with Ms. Norket's testimony?

16      A.  I don't have the information that would have

17 me disagree with that, no.

18      Q.  Is that inconsistent with what Ms. Knous told

19 you?

20      A.  No it's not.

21      MR. GEE:  Your Honor, I think that's all we can do

22 right now.  We would like to request all the data

23 that --

24      THE COURT:  Why?  Why don't you just object to

25 this as no foundation?  Because I really don't want to
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 1 go into getting somebody and doing this all over again.

 2          And frankly, she used somebody else's number.

 3 This is unintelligible, frankly, to be honest, and

 4 doesn't comport with the testimony we have.

 5          The second page, I think, allowable.  But the

 6 first page, as far as I'm concerned, there's no

 7 foundation to this.

 8      MR. GEE:  Thank you, your Honor.  We move to

 9 strike, no foundation.

10      MR. VELKEI:  Your Honor, if we could have a couple

11 minutes just to speak to the issue.  We were sort of

12 presented with this on the spot in the afternoon

13 yesterday.  Ms. Sreckovich is just trying to get a

14 sense of is there a rational explanation separate and

15 apart from them just miscoding this information in the

16 system.  She came up with one.  She doesn't purport to

17 have personal knowledge on this issue.

18      THE COURT:  Right.  And she can't really make an

19 expert opinion on something that she doesn't really

20 know.

21      MR. VELKEI:  And it's not material.  I mean, we

22 were just trying -- right?

23      THE COURT:  Fine.  Then why don't you not ask to

24 have it admitted, and we'll strike the testimony about

25 it.  And we'll take it out.
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 1      MR. VELKEI:  What I'd suggest is we just have a

 2 couple minutes to clean up the record, a little

 3 redirect, and get this done.

 4      THE COURT:  The motion to strike is granted.  I'm

 5 note entering the first page of this.  There's no

 6 foundation.

 7          I will entered enter the second page when the

 8 time comes.

 9          If you want to ask a few more questions,

10 you're welcome to.  But it's unintelligible.

11      MR. VELKEI:  Understood.  Can we take a few

12 minutes?

13      THE COURT:  Yes.

14      MR. VELKEI:  Thank you, your Honor.

15          (Recess taken)

16      THE COURT:  Okay.  Go back on the record.

17      MS. EVANS:  Thank you, your Honor, for the break.

18      THE COURT:  Sure.

19         FURTHER REDIRECT EXAMINATION BY MS. EVANS

20      MS. EVANS:  Q.  Ms. Sreckovich, with regard to

21 Exhibit 1160, do you purport to have any personal

22 knowledge of the detail behind each claim listed there?

23      A.  No.

24      Q.  What was the purpose of your offering

25 testimony concerning this exhibit?
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 1      A.  I was trying to provide -- I thought there

 2 very well may be a legitimate reason for the claims to

 3 be on this list and I was trying to provide some

 4 perspective on that.

 5      Q.  Did you have time to properly analyze each of

 6 those claims?

 7      A.  No.  That would have taken an extraordinary

 8 amount of time.

 9      Q.  You testified about interest paid on claims in

10 the 38-to-42-day window.  Did you need Ms. Knous's --

11 did you need Ms. Knous to perform that calculation?

12      A.  No.  It's possible to perform that calculation

13 using the claims in the database.

14      Q.  In questions about claims related in some way

15 to states other than California, can you think of a

16 reason why a PLHIC claim would be paid to a provider in

17 another state?

18      A.  Yes.  There could be instances where a member

19 or the member's family travels to another state, for

20 example, to Washington, and seeks medical care.

21      Q.  You were asked questions about the original

22 received date and how it is included in the system for

23 a rework of claims processed in error in the first

24 instance.

25          Did you intend to offer testimony about how
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 1 the logistics of how that date is included in the

 2 system?

 3      MR. GEE:  Objection, vague as to "logistics."

 4      THE COURT:  I'll allow it.

 5      THE WITNESS:  No.

 6      MS. EVANS:  No further questions, your Honor.

 7      THE COURT:  Okay.

 8      MR. GEE:  Just a couple questions.

 9          FURTHER RECROSS-EXAMINATION BY MR. GEE

10      MR. GEE:  Q.  You just testified that, for

11 38-to-42 calendar-day calculations you didn't need

12 Ms. Knous and it was possible to perform those

13 calculations in the database, right?

14      A.  Yes,

15      Q.  You didn't do that last night, did you?

16      A.  No, I did not.

17      Q.  You testified about a PLHIC claim paid to an

18 out-of-state provider.  Do you recall that?

19      A.  Yes.

20      Q.  Is it your understanding that that PLHIC claim

21 paid to an out-of-state provider is not within the

22 jurisdiction of the California Department of Insurance?

23      A.  No, that's not my understanding.

24      Q.  Do you understand it to be within the

25 jurisdiction of that out-of-state -- wherever that
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 1 out-of-state provider resides?

 2      A.  No, it's my understanding it's within the

 3 jurisdiction of PacifiCare.

 4      THE COURT:  Of California?

 5      MR. GEE:  Q.  California?

 6      A.  Yes.

 7      MR. GEE:  That's all we have, your Honor.

 8      THE COURT:  Okay.  Do you know, on that 1295, if

 9 that was -- how that was calculated?  Was it based on

10 the dates that appeared in the column "received date"

11 in such databases as 1160?

12      THE WITNESS:  Yes, that's accurate.

13      THE COURT:  Anything further?

14      MR. GEE:  That's all we have, your Honor.

15      THE COURT:  Anything further?

16      MS. EVANS:  Nothing further, your Honor.

17      THE COURT:  Thank you very much for your

18 testimony.  Appreciate it very much.

19          Should we go off the record and talk about our

20 plans or --

21      MR. GEE:  Sure.

22      THE COURT:  Did you have something else?

23      MR. GEE:  Well, we have some questions

24 specifically about what testimony was to be --

25      THE COURT:  To be stricken?



22344

 1      MR. GEE:  And we'd like to not release this

 2 witness until we have an agreement on that because we

 3 may need to call her back if we have a misunderstanding

 4 about what's actually being stricken.

 5      THE COURT:  Then I won't release the witness.

 6      MR. GEE:  Specifically, with respect to 5636, the

 7 second page, which your Honor indicated she would enter

 8 at the appropriate time, we would like to request the

 9 data underlying what's reflected in this exhibit,

10 specifically surrounding Ms. Sreckovich's testimony

11 that she understood the received date for the rework

12 claim line to be the original received date and not

13 manually changed.

14          And if that is in fact the case, and there

15 exists contrary data, then we would like it.  We would

16 like, if there are audit trails that would prove one

17 way or the other, we would like those.

18      THE COURT:  That part actually seems like a fair

19 request, although at this point, my belief is that

20 those have to be manually changed and that this one was

21 in fact apparently manually changed.

22          If that's what it's presented for, that

23 someone has done that, I don't have a problem with

24 this.

25      MR. GEE:  That was not the testimony.
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 1      MR. VELKEI:  That was the intention, your Honor.

 2      THE COURT:  I know that was not the testimony, but

 3 I was looking at the document as opposed to the

 4 testimony that went around it.

 5          Is that the purpose of this?

 6      MS. EVANS:  Yes, your Honor.

 7      MR. GEE:  That may be one to of the areas of

 8 disagreement on what gets stricken and what not.

 9      THE COURT:  We can talk about it.  But her

10 testimony is contrary to the testimony that we have on

11 Ms. Norket and I don't believe that she's an expert on

12 that so I'm not taking her word for it over

13 Ms. Norket's word.

14          So that -- but the actual document, if this

15 actually shows the claims in the two lines, I suspect

16 some of them are manually changed.  But we don't know

17 which ones are manually changed and which ones aren't.

18 If you do have an audit trail like that, it could be

19 helpful in determining that for your purposes as well.

20 But if you don't, you don't.

21      MR. GEE:  Your Honor, what we propose to do is,

22 we're going to review the transcript tonight and put

23 the specific request for data in writing.  And what

24 we'd also propose to do is circulate a proposed order

25 for your Honor of the portions of the testimony we
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 1 believe are stricken.

 2          And we can meet and confer with PacifiCare's

 3 counsel in trying to come to some kind of an agreement

 4 on that.

 5      THE COURT:  Okay.  I just don't want to spend a

 6 lot of time bringing people back, discussing things

 7 that aren't going to change.

 8      MS. EVANS:  Your Honor, it's our position that you

 9 can rule on the motion to strike without holding the

10 witness.

11      THE COURT:  Right.

12      MS. EVANS:  But it does sound like we may need to

13 have a hearing on the motion to strike.

14      THE COURT:  Not releasing her simply just means

15 that the subpoena is still good if we need to have her

16 come back or whatever your agreement is.  I'm not

17 holding her.  She can go.

18      MR. STRUMWASSER:  She's still subject to your

19 Honor's jurisdiction.

20      THE COURT:  Exactly.  She can come back if we need

21 her.  We can do that.

22      MS. EVANS:  Understood, your Honor.

23      THE COURT:  Let's go off the record for a minute.

24          (Discussion off the record)

25      THE COURT1:  Back on the record.
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 1          It was discussed off the record that, at the

 2 close of the expert testimony, which we're presuming is

 3 going to happen after Mr. McNabb's testimony on the

 4 22nd in the afternoon, that the 21 calendar days will

 5 start for a report.  However, we'll make that final

 6 determination on the 22nd, after Mr. McNabb's

 7 testimony.

 8          So that would be around the 12th of October?

 9      MR. STRUMWASSER:  13th.

10      THE COURT:  Anything further?

11      MR. STRUMWASSER:  At that point, also, we can also

12 talk about hearing dates for that.  But that's

13 downstream.

14      THE COURT:  That's fine.

15          (Whereupon, the proceedings recessed

16           at 11:15 o'clock a.m.)

17

18

19

20

21

22

23
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 1 Thursday, September 22, 2011         1:40 o'clock p.m.

 2                         ---o0o---

 3                   P R O C E E D I N G S

 4      THE COURT:  This is on the record.  This is before

 5 the Insurance Commissioner of the State of California

 6 in the matter of PacifiCare Life & Health Insurance

 7 Company.  This is OAH Case No. 2009061395, Agency

 8 No. UPA 2007-00004.  Today's date is September 22nd,

 9 2011.  I'm in Oakland, California.

10          And I believe -- is that you, Mr. Velkei, in

11 Los Angeles?

12      MR. VELKEI:  Yes, your Honor.

13      THE COURT:  You can hear us?

14      MR. VELKEI:  Very well.

15      THE COURT:  Okay.  And is that Mr. Kent and

16 Mr. Strumwasser in Washington, D.C.?

17      MR. STRUMWASSER:  Present, your Honor.

18      MR. KENT:  Yes, your Honor.  And here is --

19 Mr. Rick McNabb is also with us.

20      THE COURT:  Okay.  And we have Mr. Woo and

21 Mr. McDonald and Ms. Deutsch here in Oakland.

22          Mr. McNabb, you've been previously sworn in

23 this matter, so you're still under oath.  So if you

24 could just state your name for the record again.

25      THE WITNESS:  Rick McNabb.
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 1      THE COURT:  And I believe we're at recross.

 2          Okay.  Go ahead.

 3                       RICK McNABB,

 4          called as a witness by the Respondent,

 5          having been previously duly sworn, was

 6          examined and testified further as

 7          hereinafter set forth:

 8          RECROSS-EXAMINATION BY MR. STRUMWASSER

 9      MR. STRUMWASSER:  Thank you, your Honor.

10      Q.  I think maybe it would be a good idea -- I

11 don't want to make a big deal out of this, but

12 Mr. McNabb, do you understand that the oath you took in

13 Oakland is still in effect here?

14      A.  Yes, I do.

15      Q.  Previously, I had asked you what specific

16 metrics you had looked at to assess PLHIC's claims

17 performance.  And you had said you assessed claim

18 turnaround time for 10 and 20 days for the audit

19 period, turnaround time in the CDI reports in the third

20 and fourth quarter for 30 days, and CPA and UCPA from

21 January '06 to December '07.  Do you recall that

22 testimony?

23      A.  I do.

24      Q.  And I asked if you that was everything you had

25 reviewed, and you said that it was.  Do you recall
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 1 that?

 2      A.  Not specifically.  I remember having a

 3 discussion with you.

 4      Q.  And that is in fact what -- the entirety of

 5 what you had reviewed prior to the filing of your

 6 report?

 7      MR. KENT:  Objection, argumentative.  In redirect,

 8 we went through this specific item so that we'd have a

 9 nice clean catalog of everything he had gone over.

10      MR. STRUMWASSER:  Well, that is not the same

11 catalog --

12      THE COURT:  Overruled.  Did you want him to list

13 the things or just indicate whether he did it or not?

14      MR. STRUMWASSER:  Let's do it this way.  I have a

15 copy here of Volume 176, your Honor, which was

16 Mr. McNabb's testimony on August 22nd.  And I'm going

17 provide the witness and Mr. McNabb, copies.  And

18 Ms. Deutsch has copies there.

19      Q.  And Mr. McNabb, if you would turn to Page

20 20369 starting on Line 24.

21      MR. KENT:  Sorry, what page?

22      MR. STRUMWASSER:  20369, starting on Line 24.

23      Q.  I ask you there, with regard to the metrics

24 that you did look at, what specific metrics did you

25 look at --
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 1      THE COURT:  Why don't you let him read it,

 2 Mr. Strumwasser.  We don't need it in the record twice.

 3      MR. STRUMWASSER:  Okay.  Sure.

 4      Q.  Okay.  And you said that you looked at the

 5 claim turnaround time for 10 and 20 days for the audit

 6 period, right?

 7      A.  Yes.

 8      Q.  On Lines 1 and 2 of 370.  And you said you

 9 looked at turnaround time in the CDI reports in the

10 third and fourth quarter for 30-day, right?

11      A.  Mm-hmm.

12      Q.  And you said:

13                         "I looked at CPA and UCPA

14                    for a 24-month period for

15                    California PPO from January of

16                    '06 through December of '07."

17          Right?

18      A.  Correct.

19      Q.  And I asked you:

20                         "That's all you looked

21                    at right?"

22          Down on Line 16.

23          And the answer was:

24                         "Yes, yes."

25          Do you recall that testimony now?
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 1      A.  I do.  I do.

 2      Q.  And so, in your redirect, you sponsored

 3 Exhibit 5628.

 4          Do you have a copy of that?  That's all right.

 5      A.  No, not with me.

 6      MR. STRUMWASSER:  I have a copy, and Ms. Deutsch

 7 has a copy there.

 8          (Discussion off the record)

 9      MR. STRUMWASSER:  Q.  Okay.  You recall this

10 exhibit, right?

11      A.  I do.

12      Q.  And in that exhibit, you list more metrics

13 that you had reviewed, correct?

14      A.  Without -- yeah, most likely.  And one of the

15 reasons we put it together is --

16      Q.  It is now your testimony that you reviewed

17 metrics on a dollar accuracy rate, or DAR, right?

18      A.  Yes.

19      Q.  And you had not previously reviewed the DAR,

20 correct?

21      MR. KENT:  Objection, vague.  Previous to what?

22      MR. STRUMWASSER:  Q.  Previous to your testimony

23 on August 22.

24      A.  I can't recall that.  I will tell you, my

25 recollection is this number was on the same report as
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 1 the others.  So, again, the purpose of putting them

 2 together is to make sure I could clearly recite what I

 3 did look at.

 4      Q.  So Mr. McNabb, was DAR one of the bases of the

 5 opinions stated in your report?

 6      MR. KENT:  Vague.  Calls for a narrative.  Which

 7 opinions?

 8      MR. STRUMWASSER:  Any opinions.

 9      THE COURT:  I'll allow it.

10      THE WITNESS:  I can't recall specifically to what

11 points of the report.  It is a metric I looked at.

12      MR. STRUMWASSER:  Q.  You believe DAR is an

13 important metric to review in order to assess claims

14 performance of a health company, right, health insurer?

15      A.  It's another indicator that I can look at.

16      Q.  Is it an important metric?

17      A.  In this case, it was just another -- it wasn't

18 totally required, but it's just another telling metric

19 that I did review.

20      Q.  So, today, it is your view that PacifiCare's

21 performance with respect to DAR supports your

22 conclusions that PacifiCare performed satisfactorily,

23 right?

24      MR. KENT:  Objection, vague.

25      THE COURT:  Did you understand the question?
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 1      THE WITNESS:  If you could restate again, please.

 2      MR. STRUMWASSER:  Could we have it read back,

 3 please?

 4      THE COURT:  Sure.

 5          (Record read)

 6      THE WITNESS:  Yes, but my conclusions would have

 7 also stood on their own without DAR.

 8      MR. STRUMWASSER:  Q.  Do you know what the target

 9 DAR for PLHIC was in 2006?

10      A.  No, I don't recall that.

11      Q.  Nor in 2007 or '8?

12      A.  I don't recall ever seeing a target for DAR.

13      THE COURT:  I think we need to get Mr. McNabb's

14 volume up a little.

15          (Discussion off the record)

16      MR. STRUMWASSER:  Q.  Mr. McNabb, do you know what

17 DAR measures?

18      A.  Dollar accuracy.

19      Q.  And can you characterize what that metric

20 measures?  I mean, what does it -- dollar accuracy as

21 measured by what?

22      A.  By the total dollars that were -- the percent

23 of total dollar claim volume that was paid accurately

24 over total dollar claim volume, so...

25      Q.  Do you know if DAR is calculated based on a
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 1 full claim population or a sample claim population?

 2      MR. KENT:  Objection, vague.

 3      THE COURT:  Overruled.

 4      MR. KENT:  Are you talking about in his

 5 experience, PLHIC, anything in particular?

 6      MR. STRUMWASSER:  Q.  Do you know whether the DAR

 7 figures that you observed for PacifiCare were

 8 calculated based on the full claim population or a

 9 sample?

10      A.  I did not specifically ask the question, but

11 it was along other similar metrics that were based on

12 statistical sampling that did I ask questions about.

13      Q.  Did you ask any questions about the size of

14 the samples?

15      A.  At one time I had and how they stratified.

16      Q.  And what were you told?

17      A.  Well, as far as, others --

18          (Reporter interruption)

19          (Record read)

20      THE WITNESS:  I'm sorry.  I lost the context.  Can

21 you back up a little more?

22          (Record read)

23      THE WITNESS:  As far as -- I asked the question

24 around claim payment accuracy statistical sampling and

25 was told it was around 200 per sample.  I don't know if
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 1 that applied to DAR as well.

 2      MR. STRUMWASSER:  Q.  Do you know whether the DAR

 3 samples were stratified or not?

 4      MR. KENT:  Objection, outside the scope of the

 5 redirect.

 6      THE COURT:  I believe that -- are you trying to

 7 find out what this DAR accuracy metrics on Page

 8 PAC0916424 reflects?

 9      MR. STRUMWASSER:  Yes, and what he knows about

10 them.

11      THE COURT:  All right.  I'll allow it.

12      THE WITNESS:  I lost the question.

13      MR. STRUMWASSER:  Q.  The question is do you know

14 whether or not the DAR statistics were based on a

15 random sample that was stratified or unstratified?

16      A.  I did not ask any specific questions how --

17 other than reading a definition at the highest level of

18 how it was calculated, I did not ask any sampling

19 questions.

20      Q.  You asked no questions from which you could

21 derive independent satisfaction that the sampling and

22 the calculations were done correctly?

23      A.  Of DAR?

24      Q.  Of DAR.

25      A.  Based on my broader questions across CPA, I
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 1 had no reason to doubt that the DAR numbers were

 2 inaccurate.  So my opinion is, yes, I -- I had no

 3 reason to doubt them.

 4      Q.  Do you know whether DAR percentages are

 5 corrected and restated when an error in the payment is

 6 discovered subsequent to the report, the DAR report,

 7 being issued?

 8      A.  Again, I only answered -- asked specific

 9 questions regarding CPA, not to DAR.

10      Q.  If I were to tell you that the DAR percentages

11 were not corrected if, subsequent to the regular

12 reporting of DAR, they discovered that some of the

13 claims had been paid in error -- in other words they do

14 not go back and restate DAR -- would that cause you any

15 concern about the reliability of this metric for your

16 purposes?

17      A.  No because I'm not aware of any company in the

18 industry that restates closed reports.

19      Q.  Do you know -- I take it that you don't know

20 whether the DAR results were weighted or unweighted by

21 stratum?

22      A.  No, I did not ask detailed questions regarded

23 to DAR.

24      MR. STRUMWASSER:  You know, there is another

25 microphone here.  I'm wondering whether it is -- if we
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 1 can get it closer to the witness.

 2          (Discussion off the record)

 3      MR. STRUMWASSER:  Q.  Mr. McNabb, you testified

 4 that one of the reasons you had no concerns about the

 5 reliability of the operational metrics that you were

 6 shown for PacifiCare was that external auditors

 7 reviewed their work, right?

 8      A.  Yes.

 9      Q.  And you specifically identified the auditors

10 who were conducting the audits on behalf of the ASO

11 business, correct?

12      A.  I don't recall saying who was conducting the

13 work on ASO.  I do recall stating company names

14 regarding who PacifiCare/United hired to audit their

15 processes.

16      MR. STRUMWASSER:  Your Honor, I'm going to give

17 Mr. McNabb a copy of Volume 186, his September 9

18 testimony.

19          And I'm going ask Mr. McNabb to turn to

20 Page 21566.

21      MR. KENT:  I think witness is ready.

22      MR. STRUMWASSER:  Okay.  I'm sorry.

23      Q.  So starting on Line 7, Mr. Kent asked you:

24                         "Based on all the

25                    that information you've
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 1                    read and seen about the

 2                    various PLHIC claim metrics,

 3                    do you have any concern

 4                    about the reliability of

 5                    these metrics?"

 6          You said:

 7                         "No, I do not."

 8          Mr. Kent asked you:

 9                         "Why not?"

10          And the answer was:

11                         "Well, I did spend

12                    some time reviewing

13                    testimony and discussing

14                    with Ms. Goossens that they

15                    also have extra audits

16                    that also oversee their

17                    operation as well both

18                    from, you know, large

19                    clients, such as ASO

20                    businesses, and then they

21                    also hire external auditors

22                    to review their work and

23                    audit their work as well."

24          Do you recall that testimony?

25      A.  I do.
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 1      Q.  Now, may I take it from the fact that you said

 2 that you did not have any concerns because you went

 3 back and talked to Ms. Goossens and you got this

 4 information that, prior to consulting with Ms. Goossens

 5 and getting this information, you did have some

 6 concerns?

 7      A.  No.  I wanted just to understand procedurally

 8 and more about process of what they did and didn't do.

 9 I did have some additional questions.  And that was

10 what prompted some more conversations.

11      Q.  And Ms. Goossens' answers to your questions

12 said -- were satisfactory to you?

13          (Reporter interruption)

14          (Record read)

15      MR. STRUMWASSER:  I'm sorry.

16      Q.  Ms. Goossens' answers to your questions were

17 satisfactory to answer those questions, right?

18      A.  Yes.

19      Q.  And what Ms. Goossens told you was that they

20 had external audits, correct?

21      A.  Yes.

22      Q.  And she specifically referred you to the

23 audits that were being done on behalf of large ASO

24 businesses, correct?

25      A.  As one type.
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 1      Q.  And the point was that these ASO businesses

 2 were people who actually had their own money at risk,

 3 right?

 4      A.  Correct.

 5      Q.  So they wanted to make sure that you were --

 6 that PacifiCare was paying the claims accurately,

 7 correct?

 8      A.  That's correct.

 9      Q.  Mr. McNabb, did PacifiCare have any ASO

10 business?

11      A.  Yes, they did.

12      Q.  How much ASO business did they have?

13      A.  They did not have a lot, but they had some.

14      Q.  Do you have any information whether any of the

15 PacifiCare ASO business was audited?

16      A.  My conversation with Ms. Goossens stated

17 that -- the point of this was that their procedures

18 were under external review and that she also stated

19 that their procedures were consistent across PacifiCare

20 and United for audit.  So that's all can I tell you.

21          I don't know specifically what United -- or

22 PacifiCare's ASO business was doing in particular.  But

23 again, I haven't worked with an ASO client that didn't

24 do some form of audit at some point.

25      Q.  Mr. McNabb, at the time of the acquisition,



22366

 1 United's PPO business was entirely ASO, wasn't it -- or

 2 almost -- excuse me, was predominately ASO wasn't it --

 3 no -- entirely, wasn't it, ASO?

 4      A.  I don't know the answer to that.

 5      Q.  It had over a million ASO members, right?

 6      MR. KENT:  In California?

 7      MR. STRUMWASSER:  Q.  In California?

 8      A.  I think that's correct.

 9      Q.  Vastly more than PacifiCare would have had,

10 right?

11      A.  Yes.

12      Q.  And you did not specifically ask Ms. Goossens

13 whether or not any PLHIC ASO business was audited, did

14 you?

15      A.  No.  But, again, specifically, I wasn't

16 concerned, which we were -- the point of this was to

17 talk about the rigor of the audit process that was

18 being applied by Ms. Goossens.

19      Q.  Would you agree, Mr. McNabb, that, to the

20 extent there were problems specifically with RIMS

21 payments, an audit of UHIC ASO business would not have

22 detected them?

23      A.  No, I wouldn't agree with that if we're

24 talking about the rigor of a standardized audit

25 process.
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 1      Q.  You don't know for a fact that even a single

 2 RIMS claim was audited by an ASO customer?

 3      A.  I do not know that, but it would surprise me

 4 if that was the case.

 5      Q.  And so, for example, if there was data that

 6 was transferred from NDB to RIMS, data that functioned

 7 perfectly well in NDB for UHIC purposes but did not

 8 function properly for RIMS, that would not have been

 9 picked up in an ASO audit of UHIC business, would it?

10      A.  I don't know, that isn't my point that I'm

11 making.

12      Q.  That wasn't my question whether it was your

13 point.

14      A.  I don't how to answer that.  I am looking

15 for if they used a consistent audit process across all

16 platforms.  Audit processes should not necessarily be

17 platform specific to be thorough.  And so I was looking

18 for the thoroughness of their audit approach.

19      Q.  If in fact there was a data transfer error,

20 hypothetically -- or there were many data transfer

21 errors from NDB to RIMS and those errors were not

22 detected until after the DAR was calculated, an audit

23 that did not actually audit RIMS claims would not pick

24 up that differential, would it?

25      MR. KENT:  Objection, incomplete hypothetical,
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 1 calls for speculation.  It's vague.

 2      THE COURT:  Overruled.

 3          If you know.

 4      THE WITNESS:  I don't know.  I can't answer a

 5 question of that nature.

 6          I believe that their audit processes were

 7 thorough and they applied these processes to RIMS.

 8      MR. STRUMWASSER:  Q.  It is specifically your

 9 belief that you could detect problems that were unique

10 to RIMS that did not occur in UNET without looking at

11 RIMS claims?

12      A.  They were applying -- no.  They were applying

13 their audit processes to RIMS claims.

14      Q.  I thought you just told me you did not have

15 specific knowledge that they audited even a single RIMS

16 claim?

17      MR. KENT:  Objection --

18      THE WITNESS:  No.

19      MR. KENT:  -- vague.

20          I think that there's some ambiguity here.

21 There's two levels of audits.  There's audits by the

22 internal PacifiCare/United folks, Ms. Goossens and her

23 team; and then there's a set of audits by these outside

24 auditors of the auditors.

25      MR. STRUMWASSER:  I appreciate that.
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 1      Q.  If I wasn't clear, I am still talking

 2 specifically about ASO audits.  You do not have any

 3 information about any ASO audits of RIMS claims, do

 4 you?

 5      A.  No, I did not go to that granular level of my

 6 questions.

 7      Q.  Now, you do specifically referenced

 8 Pricewaterhouse Coopers as one of the auditors that

 9 reviewed the company's metrics.  Do you recall that?

10      A.  Yes.

11      Q.  Were you aware that, in 2008, Pricewaterhouse

12 reviewed United's methodology for auditing and for

13 calculating DAR?

14      A.  Ms. Goossens made several references to both

15 E&Y coming in and PWC during that time.  I don't

16 remember specifically which company did what period.

17      Q.  Are you aware that Pricewaterhouse

18 specifically warned United that United's practice of

19 using unweighted results meant that those results were

20 not representative of the DAR population?

21      MR. KENT:  Misstates the record.

22      THE COURT:  I don't remember.

23      MR. KENT:  The testimony was that they pointed out

24 an area of improvement.

25      MR. STRUMWASSER:  You know, Mr. Kent, are you
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 1 disputing that they said "we warned United"?

 2      THE COURT:  I'm going to allow the question.

 3      THE WITNESS:  I did not ask --

 4      MR. KENT:  There's no question.  Sorry.

 5      MR. STRUMWASSER:  I thought the Judge just

 6 overruled it.

 7      THE COURT:  Yes, I overruled it.  There is a

 8 question.

 9          Can you read it back.

10          (Record read)

11      THE WITNESS:  I am unaware of the PWC's statements

12 regarding DAR.

13      MR. STRUMWASSER:  Your Honor, I'm showing the

14 witness a copy of 607 in evidence.

15      Q.  If you look, please, at Page 0706, the last

16 bullet on the left-hand side.

17      MR. KENT:  0706?

18      MR. STRUMWASSER:  6706, I'm sorry.

19      Q.  I take it you have never seen this document

20 before?

21      A.  Not that I recall.

22      Q.  You see that 6706 is about DAR weighted versus

23 unweighted results?

24      A.  Yes, I see that.

25      Q.  You see the last bullet reading, "PWC warns
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 1 the unweighted results are not representative of the

 2 population and recommends use of weighted results"?  I

 3 take it you were in aware of this criticism?

 4      MR. KENT:  Objection, no foundation.

 5      THE COURT:  Overruled.

 6      MR. KENT:  Misstates the testimony.  Ms. Goossens

 7 talked about exactly what this was.

 8      THE COURT:  The question is whether he was aware

 9 of it or not.  Overruled.

10      THE WITNESS:  I am unaware of this.

11      MR. STRUMWASSER:  Q.  Having now seen this, does

12 it give you any concern about any of the opinions

13 you've expressed in this case?

14      A.  No.  And even if I hadn't looked at DAR, DAR

15 would not have had that much of an impact on my

16 recommendations.

17      Q.  Does it give you any concerns about the DAR

18 statistic that you have relied in part upon?

19      A.  Not without further understanding of what this

20 means.  I really don't know, at the highest level, what

21 is going on here and the materiality of it.

22      Q.  Back on 5628, Mr. McNabb, you list Exhibit 609

23 in the DAR row, right, on Page 2?

24      A.  Yes.

25      Q.  That means you relied upon Exhibit 609 for
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 1 your review of the DAR results; is that right?

 2      A.  I -- I -- what's the word I want to use.

 3          I reviewed it as part of my overall opinion as

 4 to what is happening in the operations.

 5      THE COURT:  I don't think that was the question.

 6          Can you read the question back.

 7          (Record read)

 8      THE WITNESS:  I don't know that I understand the

 9 meaning of "relied" here is what I'm -- I'm hesitating

10 on.  I reviewed DAR.  If "relied" means any more than I

11 reviewed it, then the answer is yes.

12          Did the DAR by itself impact my opinion?  No,

13 it didn't.  It was just a metric that gave me some

14 additional insight as to what I thought was going on in

15 the claims operation.  It does not change my overall

16 opinion.

17      MR. STRUMWASSER:  I'm going to hand the witness a

18 copy of 609 in evidence, your Honor.

19      Q.  Do you recall seeing this document?

20      THE COURT:  You know what, Mr. Strumwasser?  We're

21 now having trouble hearing you.  I'm not sure if you're

22 far away from the microphone.

23      MR. STRUMWASSER:  I'm going to try over here.

24          (Discussion off the record)

25      THE WITNESS:  I have seen this document before.
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 1      MR. STRUMWASSER:  Q.  And you have specifically

 2 relied, have you not, on the DAR column on the second

 3 Page 7052, correct?

 4      A.  I have reviewed it, yes.

 5      Q.  If those numbers had been half of their values

 6 each in the DAR column, would it have changed your

 7 opinion in the case?

 8      MR. KENT:  Objection, vague.

 9      THE COURT:  Overruled.

10      MR. KENT:  Which opinion?

11      MR. STRUMWASSER:  Q.  Any opinion in this case.

12      A.  No, I -- let -- the purpose of just reviewing

13 DAR was really the relationship, just looking at some

14 secondary relationships to UCPA and CPA.  That was it.

15 It was a secondary indicator to me to be a little more

16 telling as to what was happening within UCPA and CPA.

17 I relied most heavily on CPA, UCPA.

18      Q.  Mr. McNabb, 609 is the only document you

19 reviewed for the DAR metric, is it not?

20      A.  That's correct.  Other than testimony or other

21 inputs, information inputs I might have received.

22      Q.  You didn't rely on any other document that's

23 in evidence here other than 609?

24      A.  Not that I recall.

25      Q.  You're also relying on 609 for your review of
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 1 UCPA and CPA metrics, correct?

 2      A.  That's correct.

 3      Q.  And you reviewed some metrics related to the

 4 undertakings also, right?

 5      A.  Yes, I did.

 6      Q.  That's what's reflected in the "UT" at the

 7 bottom of the first page of 5628, correct?

 8      A.  That's correct.

 9      Q.  And none of these -- for none of these

10 measures did you have access to underlying data,

11 correct?

12      A.  That's correct.

13      Q.  And you also had access to Exhibit 5252,

14 correct?  You cite that on Page 1 of 5628?

15      A.  That's correct.

16      Q.  You recall that's the slide show that

17 Ms. Berkel presented?

18      MR. KENT:  Objection --

19      THE WITNESS:  Yes.

20      MR. KENT:  -- argumentative.

21      THE COURT:  I'll allow it.

22      MR. KENT:  "Slide show"?

23      THE COURT:  Deck of slides.

24      MR. STRUMWASSER:  Q.  Mr. McNabb, 5252 does not

25 contain any underlying data regarding the metrics,
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 1 right?

 2      A.  That's correct.

 3      Q.  That was a document made specifically for this

 4 hearing, correct?

 5      A.  Yes, that's correct.

 6      Q.  One more question about the ASO audits.  Do

 7 you know whether there were any ASO audits performed in

 8 2006 and 2007?

 9      A.  I have no reason to believe, based on the

10 conversation that I had, that there weren't because

11 they tend to be a monthly type of an event for a

12 company.

13          But I didn't ask specifically what audits were

14 being conducted at what time frame.

15      Q.  So you never saw any evidence of audits for

16 2006 or 2007 by ASO clients, right?

17      A.  I did not see any audits.  The only purpose of

18 my question regarding ASO audits was to understand the

19 impact on how they use it for improvements to their

20 existing audit processes.

21      Q.  Mr. McNabb, you don't know results of any ASO

22 audits, if there were any, in 2006 and 2007, right?

23      A.  That's correct, not having seen the specific

24 audits.

25      Q.  You also testified that, if there were a
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 1 sudden spike in rework claims and those reworks result

 2 in claim payments, the claim timeliness metric would

 3 reflect the spike.  Do you recall that?

 4      A.  I do.

 5      Q.  You said that because those metrics would

 6 reflect claim payments in more than 30 days, right?

 7      A.  Yes.

 8      Q.  So in your experience, a rework generally

 9 takes more than 30 working days from the original claim

10 date; is that right?

11      A.  In my experience, it usually does.  It doesn't

12 necessarily have to be more than 30 days.  But on

13 average, in general, yes.

14      Q.  I have some questions for you regarding Lason.

15 On redirect, you mentioned a tool PacifiCare used

16 called AS400.  Do you recall that?

17      A.  I do.

18      Q.  And you sponsored Exhibit 5630, entitled,

19 "Eligibility Look-Up Improvements."  And I have a copy

20 of that for you here.

21          (Discussion off the record)

22      MR. STRUMWASSER:  Q.  That's an exhibit you've

23 sponsored, right?

24      A.  Yes, that's correct.

25      Q.  Now, I notice that your slide says that PHS
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 1 staff had access to AS400 in 2007, right?

 2      A.  Yes.

 3      Q.  In fact, in 2007, it was only PacifiCare staff

 4 in the transactions department that had access to

 5 AS400, correct?

 6      A.  I don't recall specifics, but I am aware it

 7 was in an operational unit, not an RMO unit.

 8      Q.  Lason staff who keyed in paper claims did not

 9 have access in 2007 to AS400, did they?

10      A.  That is correct.

11      Q.  And the Lason staff working on Claims Exchange

12 preprocessing queues did not have access to AS400, did

13 it, in 2007?

14      A.  Lason did not have access.

15      Q.  You agreed that Lason staff had

16 responsibilities for the Claims Exchange and

17 preprocessing queues, correct?

18      MR. KENT:  Objection, it's vague, no foundation,

19 calls for speculation.

20      THE COURT:  If you know.

21      MR. KENT:  "Responsibility"?

22      THE WITNESS:  I don't know the answer to that

23 question.  What I do know is, as claims were corrected

24 or routed to the appropriate queues by the staff, that

25 they had access to the AS400 at that point.



22378

 1      MR. STRUMWASSER:  Q.  The staff did?

 2      A.  The staff.

 3      Q.  But not Lason?

 4      A.  But the not Lason.

 5      Q.  Let me show you a copy of 896.  Your Honor,

 6 I'm giving the witness a copy of 896 in evidence.

 7          And I'm just -- if I may -- I propose to walk

 8 you through a couple of the boxes here.  But just let

 9 me know when you're ready.

10      A.  You can proceed when you --

11      Q.  Okay.  Take a look at Box No. 13, roughly

12 center of the document.  "(Lason) Scan For Data Entry,"

13 do you see that?

14      A.  Yes.

15      Q.  That comes from an arrow saying "Keyable

16 Claims," right?

17      A.  Yes.

18      Q.  And if the claims are not rejected, they then

19 go to Box 17, "(Lason) Data Entry," right?

20      A.  Yes.

21      Q.  If they're successful, they go on their merry

22 way.  But if they were unsuccessful, they go to the

23 left, to Box 22, right?

24      MR. WOO:  12.

25      THE WITNESS:  If they go to -- "Unsuccessful,"
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 1 yes, I see that now.

 2      MR. STRUMWASSER:  Q.  You see that Box 22

 3 represents Lason-India's responsibility for

 4 preprocessing and Claims Exchange queues, correct?

 5      A.  That's what it says, yes.

 6      Q.  You would agree that, if Lason had

 7 responsibility for reprocessing and Claims Exchange

 8 queues and if the queues were populated in part by

 9 claims that were rejected because of a membership --

10 the membership identity problem that AS400 was supposed

11 to correct, that the absence of that capability in

12 India was going to be a problem, right?

13      MR. KENT:  Objection, vague.

14      THE COURT:  Overruled.

15          Do you understand the question?

16      THE WITNESS:  In the sense of what a problem

17 means, no.

18      MR. STRUMWASSER:  Q.  Well, there were going to be

19 claims in this queue for which the identity of the --

20 for which the membership of the member was going to be

21 an issue, right?  That's one of the ways you get into

22 these queues, right?

23      MR. KENT:  Objection, vague, no foundation.

24      THE COURT:  If you know.

25      THE WITNESS:  I don't know if my understanding is
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 1 exactly the way you're describing it.  What I do

 2 understand here is, if they got into the wrong queue,

 3 they had, in '07, the ability to correct it via the

 4 staff and get into the right queue a little further

 5 downstream.

 6          I'm having a hard time understanding the

 7 nature of the term problem and if that problem actually

 8 means it caused a claim handling timeliness issue.  I

 9 don't know that.

10      MR. STRUMWASSER:  Q.  If the reason that something

11 got put into a preprocessing or Claims Exchange queue

12 was because the membership look-up didn't work -- are

13 you with me so far?

14      A.  Well, let me restate.  What it means is it got

15 into the wrong queue that the right system or

16 membership.

17      MR. KENT:  There's no question pending.

18      MR. STRUMWASSER:  There was a question pending,

19 and he answered it.  Thank you.

20      Q.  Now, if it got in the wrong queue because of a

21 mismatch between the member and the -- the platform,

22 right?  Let's define that as a problem, that is to say,

23 just the mismatch is a problem.  Do you have that

24 definition in mind?

25      A.  Okay.
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 1      Q.  Then the AS400 tool would be helpful in

 2 solving that problem, correct?

 3      MR. KENT:  Objection, vague, calls for

 4 speculation.

 5      THE COURT:  Overruled.

 6      THE WITNESS:  Yes.  If we're trying to identify

 7 what platform a member's in.  And if that is the

 8 problem, that's the purpose of the AS400, to get it

 9 into the right -- if I can use the word platform/queue.

10      MR. STRUMWASSER:  Q.  Right.  The right processing

11 queue on the right platform, right?

12      A.  Yes.

13      Q.  The point of resorting to AS400 was to get

14 exactly that information, "Which platform does this

15 belong on?"  Right?

16      A.  Correct.  It was a member eligibility look-up.

17      Q.  And it is your understanding that Lason-India

18 did not have access to AS400 in 2007, right?

19      A.  That is correct.

20      Q.  Did you review -- strike that.

21          Mr. McNabb, AS400 was not obtained for the

22 purpose of eligibility matching, was it?

23      A.  I don't know the specifics, but I believe it

24 did other things.

25      Q.  Well, specifically, it was obtained so to
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 1 ensure that PacifiCare would not deny a claim based on

 2 pre-ex when a member had continuous prior coverage

 3 through a different PacifiCare product, right?

 4      A.  I don't know the other scope or what -- the

 5 other activities of the AS400.

 6      Q.  Did you review Ms. Berkel's testimony

 7 regarding the AS400?

 8      A.  I believe I did, if it was in her direct.

 9      Q.  Do you recall her saying AS400 was

10 prescription solutions hardware?

11      A.  I don't recall specifics to her saying that,

12 but by using the term "hardware" doesn't bother me.

13      Q.  You recall her saying, "We used that system as

14 part of our preexisting condition claims review"?

15      A.  I don't recall that specifically.

16      Q.  Are you aware, Mr. McNabb, that AS400 was used

17 only after a claim had been successfully entered into

18 RIMS?

19      A.  No.  I'm aware that it was also utilized for

20 look-up, to get it to the right platform.

21      Q.  Look-up to get it to the right platform?

22      A.  Yes.

23      Q.  Isn't it a fact that AS400 wasn't used until

24 it was already in RIMS?

25      A.  I don't know in this discussion if you're
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 1 talking about getting non-RIMS claims out of the queue.

 2 I don't know the specifics to what you're asking me.

 3      Q.  If we have a platform matching problem with a

 4 claim that is now in a preprocessing queue, that means

 5 it's not in RIMS or any other processing queue,

 6 correct?

 7      MR. KENT:  Objection, calls for speculation.  It's

 8 now getting argumentative.  The witness just said he

 9 doesn't know that level of detail.

10      THE COURT:  I'll allow the question.  He can

11 answer if he doesn't know.

12      THE WITNESS:  I am not aware of this level of

13 detail.

14      MR. STRUMWASSER:  Q.  So you have no independent

15 knowledge whether AS400 can even be used before a claim

16 gets into the RIMS queue?

17      A.  My understanding is it had an eligibility

18 look-up function that could be used for queries for

19 whatever purpose you needed to use it for.

20      Q.  On claims irrespective of whether they are in

21 a processing queue or in a platform?

22      A.  That is my understanding.

23      Q.  What's the basis of that understanding?

24      A.  My basis is reviewing testimony.

25      Q.  Whose testimony are you relying on for that?
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 1      A.  I can't confidently tell you that right now it

 2 may have been Ms. Berkel's.  But I can't tell you if I

 3 heard that from other people as well.

 4      MR. STRUMWASSER:  Your Honor, I'm going to give

 5 the witness a copy of an excerpt of Volume 79,

 6 Ms. Berkel's testimony at 982646 through 48.

 7      THE WITNESS:  Okay.

 8      MR. STRUMWASSER:  Q.  So turn to 9847, please,

 9 starting on Line 9:

10                         "What was AS400 for?"

11                         Answer:  "It was to

12                    confirm that a member that

13                    had a claim stopping for

14                    preexisting condition review,

15                    in fact, had no other

16                    coverage with PacifiCare."

17                         Question:  "So it was

18                    to match the member to all

19                    of his or her possible

20                    policies, right?"

21                         Answer:  "After the

22                    claim was already in RIMS."

23          Mr. McNabb, do you recall reading this before

24 you had filed your report?

25      A.  No, I don't recall this, nor do I understand
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 1 the context of what this is discussing.

 2      Q.  And just above that, my question and

 3 Ms. Berkel's answer, question:

 4                         "AS400 was a system

 5                    that was improvised to

 6                    assist with the matching

 7                    issue?"

 8                         Answer:  "No."

 9          You don't recall any of that either, right?

10      A.  No, I don't.

11      Q.  You were asked about the effects of secondary

12 documents.  Do you recall that in your redirect?

13      A.  Correct.

14      Q.  You said the secondary documents are those

15 that are used to process an outstanding claim which are

16 supposed to be indexed when that claim is resolved,

17 correct?

18      A.  Yes.

19      MR. KENT:  Objection, I think that misstates his

20 testimony.  I don't recall him saying that.

21      MR. STRUMWASSER:  Well, it's a good thing that he

22 does.

23      Q.  You previously testified that it was your

24 opinion that COCCs should be maintained in a

25 retrievable location, right?
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 1      A.  I don't know that I said that they should be

 2 or they had to be.

 3      MR. STRUMWASSER:  I'll hand the witness an excerpt

 4 from Volume 177, his testimony at 20481 to 483.

 5      Q.  So please turn to 0482, Lines 4 to 11:

 6                         "If I said this in a

 7                    COCC question and the

 8                    importance of a CO" --

 9          Strike that.

10                         "If I send in a COCC

11                    to my health carrier and an

12                    automatic document imagining

13                    system like DocDNA captures

14                    it or it's placed in DocDNA,

15                    according to standard

16                    industry practice, should

17                    that image, first of all, be

18                    kept in a central location?"

19                         Answer:  "That image,

20                    if we're scanning the image,

21                    it's my opinion that image

22                    should be in a retrievable

23                    location."

24          Does that refresh your recollection as to

25 testifying that secondary documents should be



22387

 1 maintained a retrievable location?

 2      MR. KENT:  That's -- objection.

 3      THE WITNESS:  I --

 4      THE COURT:  I lost that.  What's your objection,

 5 Mr. Kent?

 6      MR. KENT:  The objection is it's -- it's

 7 argumentative.  He goes on to discuss this for another

 8 page and a half.

 9      THE COURT:  I think Mr. Strumwasser was just

10 asking if he remembered testifying.

11          Is that not the question?

12      MR. STRUMWASSER:  That is the question.

13      THE COURT:  All right.  I'll allow it.

14      THE WITNESS:  Would you restate the question.

15      MR. STRUMWASSER:  Q.  Does that refresh your

16 recollection as to your having expressed the opinion

17 that COCCs should be maintained in a retrievable

18 location?

19      A.  That's what I said here, but that's not --

20 that's out of context.  I said typically what happens

21 is somebody reviews a COCC and checks it off into a

22 system parameter, which, you never look at COCCs again

23 that says, "I did review it.  I have seen it."  The

24 system then auto-adjudicates against that parameter.

25      Q.  Help me out here, Mr. McNabb.  Is it or is it
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 1 not your opinion that COCCs should be maintained in a

 2 retrievable location?

 3      A.  Not necessarily.  What I was referring to here

 4 is, if it came in the door through a scanned image, I

 5 said it would be nice to have it as a retrievable

 6 document.  So for the first time the claims examiner

 7 looked at it from a scanned perspective in the regional

 8 mail center, then it would be nice to retrieve it.  But

 9 it's a one-time deal on COCCs.  Once you check a

10 parameter off, you don't need to retrieve it again.

11          I was really talking about the claim examiner

12 being able to access it to check off that field.

13      Q.  So it is not your opinion that a COCC should

14 be maintained in a retrievable location?

15      A.  It is not required, in my opinion.

16      Q.  Now, you said, I believe just now and also on

17 your redirect, that failing to file a secondary

18 document would have no effect on the claim at that

19 time, correct?

20      MR. KENT:  Failed to file or index?  I think you

21 misspoke.

22      MR. STRUMWASSER:  "Failed to file" is I think what

23 he said.  But you know what?  I'll buy index.  Sure.

24      Q.  Fail to index a secondary document?

25      A.   I don't recall the specific words I used, but
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 1 the point I was trying to make was the claim is being

 2 resolved at that time.  It may or may not ever be

 3 opened again.

 4      Q.  That's right.  If there is a future claim, the

 5 COCC, for example, would become relevant to the

 6 processing of that claim, correct?

 7      MR. KENT:  Objection, incomplete hypothetical,

 8 calls for speculation.

 9      THE COURT:  Overruled.

10      THE WITNESS:  In my example about checking a

11 system parameter, you may or may not ever need to look

12 at the physical COCC again if that's what we're talking

13 about here.

14      MR. STRUMWASSER:  Q.  You may or may not?

15      A.  May or may not.

16      Q.  Mr. McNabb, you testified that you ascribe no

17 blame to the people who wrote the computer programs

18 involved in EPDE that led to provider data errors,

19 right?

20      MR. KENT:  Should we all stand up?

21      MR. STRUMWASSER:  No, I'm trying to project.  I'm

22 sorry.

23      THE COURT:  Do we need a break?

24      MR. KENT:  Do we have much more?

25      MR. STRUMWASSER:  Yes.
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 1          Yes.  We can take a break in a couple minutes,

 2 if that's all right with your Honor?

 3      THE COURT:  Yes.

 4      MR. WOO:  In a couple minutes?

 5      THE COURT:  Yes, in a couple minutes.

 6      THE WITNESS:  I do recall some of that discussion.

 7      MR. STRUMWASSER:  Q.  Now, if errors resulted from

 8 Mr. Lippincott's team providing incorrect or incomplete

 9 business specifications to the programmers, you would

10 not ascribe blame to the programmers for any consequent

11 errors, right?

12      A.  Could you restate that?  I'm not sure I

13 understand the question.

14      Q.  Sure.  If Mr. Lippincott and his people

15 provide the programmers at EPDE with incomplete or

16 incorrect business specifications, then -- and then

17 there were errors as a consequence of that, you would

18 not blame the programmers, right?

19      MR. KENT:  Objection, incomplete hypothetical,

20 calls for speculation.

21      THE COURT:  Overruled.

22      THE WITNESS:  I mean, I have no way to accurately

23 answer that question if we're speculating or a

24 hypothetical.  I -- when I've said there's no blame to

25 be had here -- I don't know how to answer that
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 1 question.

 2      MR. STRUMWASSER:  Q.  I actually thought this was

 3 going to be easy.

 4          If the programmer is given faulty information

 5 and there are programming errors as a consequence, it's

 6 not the programmer's fault, right?

 7      A.  As a hypothetical stated that way, I can't

 8 hold the programmer accountable.

 9      Q.  Can you hold accountable the person who gave

10 the programmer faulty or incomplete information?

11      MR. KENT:  Calls for speculation.  Do we have any

12 specifics about what the issue is, or this is just

13 general?

14      MR. STRUMWASSER:  Just the very facts that

15 Mr. McNabb answered the last question about.

16      THE COURT:  Overruled.

17      THE WITNESS:  Would you restate the question

18 again?

19      MR. STRUMWASSER:  Q.  Sure.  The business people

20 give the programmers incomplete or erroneous

21 specifications.  As a consequence, the programmers

22 program to those specifications, and there are errors

23 in the application.

24          We just agreed, I believe, that you don't hold

25 the programmers accountable for that.  Do you hold the
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 1 people who gave them the specifications accountable?

 2      MR. KENT:  Calls for speculation.

 3      THE COURT:  If you know.

 4      THE WITNESS:  In this situation where it is

 5 undocumented, business rules that were not identified,

 6 I don't.

 7      MR. STRUMWASSER:  Q.  So nobody's to blame?

 8      MR. KENT:  Is this a hypothetical or are we

 9 talking about the real --

10      MR. STRUMWASSER:  Same facts.

11      MR. KENT:  Is this a hypothetical?

12      MR. STRUMWASSER:  Yes.

13      MR. KENT:  Calls for speculation.

14      THE COURT:  Overruled.

15      THE WITNESS:  This is a hypothetical.  If it's

16 intentional and it's obvious that somebody made a

17 mistake, there's blame.  But if it's unintentional,

18 such as undocumented business rules that aren't

19 understood, I would say no.

20      MR. STRUMWASSER:  Q.  Now, if the errors resulted

21 from Mr. Lippincott's -- if errors resulted from

22 insufficient testing of the process after it's been

23 programmed, would you hold anybody accountable for

24 that?

25      MR. KENT:  Again, that's a hypothetical?
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 1      MR. STRUMWASSER:  Mm-hmm.

 2      THE COURT:  Was that a yes?

 3      MR. KENT:  It's vague.

 4      MR. STRUMWASSER:  I'm sorry.  Yes, your Honor.

 5      THE WITNESS:  As a hypothetical, it would depend

 6 specifically on the events and the issue as to what

 7 occurred for me to answer that.

 8      MR. STRUMWASSER:  Q.  So it's inadequate in fact,

 9 you don't have enough facts to go on, simply to know

10 that there was insufficient testing that failed to

11 detect errors that affected claims; under those sets of

12 facts, you're not prepared to say that there is any

13 blame to attach to the insufficiency of testing?

14      MR. KENT:  Objecting, argumentative.  Now we're

15 having questions about Mr. McNabb's supposed to

16 critique the quality of the hypothetical question?

17 That doesn't seem appropriate cross-examination.

18      THE COURT:  I'm sorry.  Could you read the

19 question back?

20          (Record read)

21      THE COURT:  I'll allow it.

22      THE WITNESS:  If we're still talking a

23 hypothetical, I would need more specifics.

24      MR. STRUMWASSER:  This is a good place, your

25 Honor.
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 1          (Recess taken)

 2      MR. STRUMWASSER:  Q.  Mr. McNabb, you testified

 3 that the programmers had a system development

 4 methodology and that they had a set of principles that

 5 they talked about.  Do you recall that?

 6      A.  I do recall talking about that.

 7      Q.  And that's the same system development life

 8 cycle that you testified earlier you were relying on

 9 Mr. Lippincott's testimony about, right?

10      MR. KENT:  Objection, no foundation.  Do you have

11 specific testimony?

12      MR. STRUMWASSER:  We will in a moment.

13      THE COURT:  If he remembers, I'll allow it.  If he

14 doesn't, he can say so.

15      THE WITNESS:  I did rely on Mr. Lippincott's

16 testimony regarding their methods and the systems

17 development life cycle testimony.

18      MR. STRUMWASSER:  Q.  Were you aware that

19 Mr. Lippincott did not know how much testing was

20 conducted in the build and test process?

21      A.  I'm not aware of that statement.

22      Q.  Were you aware that Mr. Lippincott had not

23 reviewed any documents discussing the results of the

24 pre-implementation, EPDE testing?

25      MR. KENT:  No foundation.  Calls for speculation.
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 1          Again, if there's specific testimony...

 2      THE COURT:  Overruled.

 3      THE WITNESS:  Could you restate the question?

 4      MR. STRUMWASSER:  Sure.

 5      Q.  Were you aware that Mr. Lippincott had not

 6 reviewed any documents discussing the results of the

 7 pre-implementation EPDE testing?

 8      A.  I am not aware of that statement.

 9      Q.  If that were the case, would it trouble you?

10      A.  No.  Not without further discussions of what

11 that statement would have meant.  You know, if other

12 people -- typically a business person would be

13 reviewing results, not necessarily Mr. Lippincott.

14 It's my understanding he reviewed the process.

15      Q.  So is it fair to conclude that you are

16 comfortable testifying here that the building and

17 testing process was adequate, relying on

18 Mr. Lippincott's testimony, even if Mr. Lippincott was

19 unaware of how much testing was performed and what the

20 results were?

21      A.  I'm comfortable with my opinion based on what

22 I reviewed regarding the system development lifecycle.

23      MR. STRUMWASSER:  Show the witness -- I have a

24 full mini of Volume -- no, I don't.  I have an excerpt

25 of Volume 131, Mr. Lippincott's testimony at 15261 to
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 1 264?

 2      Q.  So specifically, Mr. McNabb, you read from

 3 Page 15262, the second page of the excerpt, Line 7,

 4 down through 15263, Line 3?  You did read those, right?

 5      A.  Yes.

 6      Q.  And is there anything in this passage or

 7 anywhere else in this excerpt that would lead you to

 8 have doubts about the testimony of Mr. Lippincott on

 9 which you relied to the extent that you relied upon it

10 to conclude that the -- that PacifiCare -- that the

11 EPDE was based on a good SDLC and a good methodology?

12 Is there anything in the excerpt I've shown you to give

13 you doubt that this was a good SDLC process and a good

14 methodology?

15      A.  No.  This does not make me doubt my opinion.

16 And -- no.

17      Q.  Okay.  You also stated that United executives

18 responsible for implementing EPDE understood the risks

19 of the data at that time, and they were openly

20 discussed -- and those risks were openly discussed

21 about the timing of, "Do you turn it on now, given the

22 results of what might happen?"  Do you recall that

23 testimony?

24      MR. KENT:  Objection, irrelevant, if we're going

25 to have -- ask the witness about specific testimony,
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 1 why don't we show him the testimony?

 2      MR. STRUMWASSER:  Because if he remembers it, then

 3 we save some time.

 4      THE COURT:  Overruled.

 5      THE WITNESS:  I don't recall those specific words.

 6      MR. STRUMWASSER:  Q.  Do you have a copy of 186,

 7 the transcript of your redirect testimony?  And I'm

 8 going to ask you to turn to Page 21597.

 9      THE COURT:  I don't have 21597.

10      MS. DEUTSCH:  You may be looking at -- you can

11 have my copy, your Honor.

12      THE COURT:  Okay.  Good.  I don't have it.

13      MR. STRUMWASSER:  Page 21597 of Volume 186.  We

14 have at the top of the page Mr. Kent marking 5631.

15          Are we all there?

16      THE COURT:  Yes.

17      MR. STRUMWASSER:  Q.  Do you see at the bottom of

18 21597 you testified that the people who were

19 responsible:

20                         "...understood

21                    the risks of the data

22                    at that time, and they

23                    put in place post

24                    implementation daily

25                    review of what was
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 1                    happening with the feed,

 2                    and they monitored that

 3                    and all openly discussed

 4                    about the timing of, 'Do

 5                    you turn it on now, given

 6                    the results of what might

 7                    happen?'  And I think

 8                    they made a good judgment

 9                    call not to test for

10                    another six months, given

11                    the nature of the issues

12                    that occurred."

13          Do you see that?

14      A.  Yes.

15      Q.  So you would agree that in the first half of

16 2006, United/PacifiCare understood that implementing

17 EPDE created data risks, right?

18      A.  No, I wouldn't say it in that way.  I would

19 say in the term of -- in the terminology I'm using here

20 about risks is there's risk in implementing this data

21 is highly -- I can use the word volatile.  That may not

22 be a great word.

23          Until you understand it in a production

24 environment more fully, there are risks that go along

25 with a system of this type that anybody would -- it's
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 1 an inherent issue in provider data, specifically

 2 provider demographic data.

 3      Q.  Mr. McNabb, on 21597, the sentence starting on

 4 Line 22, "They understood the risks of the data at that

 5 time," am I correct in inferring that you understand

 6 that there were risks at that time, data risks?

 7      MR. KENT:  Objection, asked and answered.

 8      THE COURT:  Overruled.

 9      MR. STRUMWASSER:  I actually --

10      MR. KENT:  I'm sorry, your Honor.  We didn't hear.

11      THE COURT:  I'm sorry.  Overruled.

12      MR. KENT:  Thank you.

13      THE WITNESS:  There are risks inherent with

14 provider data and how it behaves.  That goes -- that's

15 an industry issue.

16      MR. STRUMWASSER:  Q.  Mr. McNabb, we're not

17 talking about industry on this page.  You testified

18 "they understood the risks of the data at that time."

19 "They" was United, correct?

20      MR. KENT:  Objection, it's argumentative.  It's

21 also --

22      THE COURT:  Sustained.  Now you're arguing with

23 the witness.

24      MR. STRUMWASSER:  Q.  Who is the "they" in that

25 sentence?
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 1      A.  The EPDE team.

 2      Q.  They understood the risks of the data at that

 3 time, right?

 4      MR. KENT:  Objection.  This is now argumentative,

 5 asked and answered.  We've been through this.  The

 6 witness has answered this question, what he meant by --

 7      THE COURT:  Overruled.

 8      THE WITNESS:  I believe they understood, by the

 9 nature of dealing with this type of data, there were

10 risks that needed to be monitored.

11      MR. STRUMWASSER:  Q.  And on the top of Page 21598

12 you referred to the decision, "Do we turn it on now, or

13 do we wait and do some more testing?"  Right?

14      A.  Yes.

15      Q.  And you said they made a decision.  Who was

16 the "they" that made that decision?

17      A.  I don't recall specifics of who was involved

18 with it other than the EPDE team.

19      Q.  So you don't know whether that was approved at

20 a higher level than the EPDE team?

21      A.  Not that I can recall.

22      Q.  But you have an opinion that it was -- that

23 the question of implementing sooner or later was openly

24 discussed?

25      A.  Yes, I do believe that's true.
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 1      Q.  And -- I'm sorry?

 2      A.  Yes.

 3      Q.  And openly discussed in the context of the

 4 risks you mentioned here, right?

 5      A.  I believe that there was a discussion on the

 6 adequacy of testing.  And I also believe Mr. Lippincott

 7 testified that he was not convinced that further

 8 testing would have uncovered any additional errors.

 9      Q.  You recall him saying he wasn't sure they

10 would uncover any additional errors or all errors?

11      A.  I don't recall the specific words he used.

12      Q.  You stated on redirect that PacifiCare put in

13 place post implementation daily review of what was

14 happening with the feed and monitored that.  Right?

15      A.  Yes.

16      Q.  And you were referring to the daily error

17 reports that Mr. Lippincott testified about, right?

18      A.  Yes.

19      Q.  Those reports gave you comfort that the EPDE

20 process was well managed, correct?

21      A.  Regarding California, yes.

22      Q.  You believe it was not well managed regarding

23 elsewhere?

24      A.  I don't have an opinion.  I know there were

25 issues with some of the other states as they got turned
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 1 on.  I couldn't answer in terms of well managed or not.

 2 I just know there were issues with some other states

 3 that California did not have.

 4      Q.  You testified that you personally believed it

 5 was a good practice to study data errors resulting from

 6 a data bridge and determine the root causes of those

 7 errors, right?

 8      A.  I don't recall saying those words.  I don't

 9 have an issue with what you just said.

10      Q.  Do you recall my asking you if you had an

11 opinion as to whether PacifiCare's control reports were

12 adequate to detect errors?

13      A.   I can't recall that.

14      Q.  Do you have your copy of -- do have your copy

15 of Volume 184, the September 7th transcript starts on

16 Page 21331?

17      A.  I'm sorry.  I don't know what -- I don't know

18 that I do.

19      Q.  It's a transcript that looks like this, four

20 on a page.  I gave it to you earlier.

21      MR. KENT:  I don't know if you handed that out.

22      THE COURT:  This one?  I don't know that you

23 passed that out before.

24      MR. STRUMWASSER:  You know what?  I'm guessing

25 from the fact that I've got it that I didn't.  I
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 1 apologize.

 2      MR. STRUMWASSER:  Mr. McNabb, would you turn to

 3 21140.

 4      THE WITNESS:  Okay.

 5      MR. STRUMWASSER:  I've referred the witness to

 6 21440.

 7      Q.  And I'm asking you now whether that refreshes

 8 your recollection, Mr. McNabb, whether PacifiCare

 9 control reports were adequate to detect errors?

10          I'm actually referring to you the bottom of

11 21440 up to the top of the next page.

12      A.  Okay.

13      THE COURT:  I'm sorry.  What's the question?

14      MR. STRUMWASSER:  I just asked him whether it

15 refreshes his recollection as to my asking him whether

16 United had control reports that were adequate to detect

17 errors.

18      THE COURT:  Okay.

19      MR. STRUMWASSER:  Q.  So that refreshes your

20 recollection?

21      A.  This, I reread it, yes.  I forgot the

22 question.

23      Q.  And your answer at the time was that you did

24 not know and that you would have to do more due

25 diligence before you had an opinion on that question
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 1 right.

 2      MR. KENT:  Objection, exceeds the scope of the

 3 redirect.  We're now asking the witness about

 4 transcripts from -- well, well into his

 5 cross-examination.

 6      MR. STRUMWASSER:  The witness testified in

 7 redirect on Page 31597 [sic] that they put in post

 8 implementation daily review of what was happening with

 9 the feed and they monitored that.  I'm asking him about

10 that testimony.

11      THE COURT:  I'll allow it.  Okay.

12      THE WITNESS:  Could you restate the question?

13      MR. STRUMWASSER:  Q.  When I asked you before

14 about it, you said you needed more due diligence,

15 right?

16      A.  Right.

17      Q.  And I asked you whether you were aware of

18 several instances in which PacifiCare and United

19 leadership stated that they were concerned about not

20 having proper reporting in place to detect EPDE errors.

21 Do you recall those questions?

22          And if you'd like to consult on Page 21449 and

23 50.

24      A.  Okay.

25      Q.  You do recall those questions -- those
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 1 questions and answers now, right?

 2      A.  Yes.

 3      Q.  And now my question to you is, prior to

 4 offering your opinion on redirect to Mr. Kent's

 5 questions, did you go back and review any of

 6 Mr. Lippincott's testimony regarding specifically the

 7 error reports?

 8      A.  No.

 9      Q.  If a company puts in process controls such as

10 error reports, do you credit them for putting them in

11 place irrespective of whether or not they actually

12 systematically reviewed the reports?

13      A.  Well, as a hypothetical I would assume if they

14 put the reports -- in most cases they're being worked.

15      Q.  Okay?

16      A.  No so.

17      Q.  Now I want you to add another assumption on.

18 They put them in place, but they didn't work them

19 systematically.  Do you have that assumption in mind?

20      A.  Yes.

21      Q.  That would be unsatisfactory, right?

22      A.  As a hypothetical, I would assume the benefit

23 of having a report is that somebody's working it.

24      MR. STRUMWASSER:  Right.  Showing the witness a

25 copy of 968 in evidence.
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 1      THE COURT:  I'll be right back.

 2          (Pause in proceedings)

 3      MR. STRUMWASSER:  Are we back on, your Honor?

 4      THE COURT:  Yes.  I just printed out Mr. Gee's

 5 Request for data, the proposed order, and the

 6 transcript that goes along with it.

 7          Go ahead.

 8      MR. STRUMWASSER:  Q.  Mr. McNabb have you had a

 9 chance -- I'm sorry.

10      THE COURT:  Go ahead.

11      MR. STRUMWASSER:  Q.  Mr. McNabb, have you had a

12 chance to look at 968?

13      A.  I'm almost done.

14      Q.  Mr. McNabb, have you seen this document before

15 today?

16      A.  I may have.

17      Q.  You see where Mr. Lippincott says that the

18 error reports represent the control process, and "When

19 they are ignored we obviously have no controls"?

20      A.  I can't see those words right now.

21      Q.  Second paragraph, second sentence.

22      A.  Yes.

23      Q.  Did you have a recollection of those words at

24 the time you testified on redirect?

25      A.  I have a recollection that Mr. Lippincott made
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 1 it very clear in his testimony that -- that the

 2 California-related reports were being worked every day.

 3 There could be some indications that some of the other

 4 states were not.

 5          And frankly, a lot of this is also talking

 6 about fee schedules versus provider demographics in the

 7 back part of the document.  So I don't know

 8 specifically what the whole scope of this document is

 9 referring to.

10      Q.  So you think there was a systematic monitoring

11 of these reports in place for California but not for

12 other states?

13      A.  I believe there was some issues in other

14 states, but I can't -- I didn't -- it wasn't my scope

15 to fully understand that.  I do recall Mr. Lippincott

16 saying California was being directly worked daily.

17      Q.  And when he says, "We have to find some way of

18 monitoring progress on these reports to provide

19 assurance that our controls are effective," you

20 understand that not to pertain to California also?

21      A.  Based on what I've heard him -- or read him

22 testify on, yes.

23      Q.  When he says in this July 2007 e-mail that he

24 is still not sure that there is proper monitoring in

25 place for EPDE, you think that does not pertain to
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 1 California?

 2      A.  Based on his testimony, that's my belief.

 3      Q.  No other basis, right?

 4      A.  No other basis.

 5      MR. STRUMWASSER:  Show the witness a copy of 970

 6 in evidence, your Honor.

 7      Q.  Okay?

 8      A.  Yes.

 9      Q.  Have you ever seen Exhibit 970 before today?

10      A.  I don't recall seeing 970.

11      Q.  Top e-mail from Ms. Mimick, do you know who

12 she is or was at the time?

13      A.  Yes.

14      Q.  The fourth paragraph, "Frankly, there is not

15 solid process on how the error reports are worked.

16 There are surprises there as well.  We have the one

17 report that Bo was not working back under the control,

18 but myth and legend prevail on what constitutes working

19 the reports at this point."  Do you see that?

20      MR. KENT:  Objection, this exceeds the scope of

21 the redirect.  Now we're going to ask the witness

22 questions about a document he just indicated he doesn't

23 recall seeing before?  That's not going to get us

24 anywhere.

25      THE COURT:  So what does that relate to?
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 1      MR. STRUMWASSER:  To whether or not they were

 2 monitoring the reports on EPDE?

 3      THE COURT:  All right.

 4      MR. KENT:  But how can we ever get there with this

 5 document and this witness if this witness hasn't seen

 6 this document?

 7      MR. STRUMWASSER:  Mr. Kent is fond of pointing out

 8 we've been going for 22 months.  I'm disappointed that,

 9 in 22 months, he doesn't understand, that one of the

10 functions of cross are to establish the witness was

11 aware of a document and whether it would change the

12 opinion if he became aware of it.

13      MR. KENT:  Well, if the witness says he doesn't

14 know about a document, then by definition, it's a waste

15 of time in the first instance to ask him questions

16 about it.

17          But second and more important, we're at

18 redirect.  He was in Oakland for over ten days, I

19 believe, of cross-examination.  This is not proper

20 redirect.

21      THE COURT:  What part of the redirect were you

22 referring to?

23      MR. STRUMWASSER:  The same part that I referred to

24 before, your Honor, at the bottom of 21597:

25                         "They put in place post
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 1                    implementation daily review

 2                    of what was happening with

 3                    the feed and they monitored

 4                    that.  And all" --

 5          It goes on.

 6      THE COURT:  That's part of the redirect?

 7      MR. STRUMWASSER:  Yes, ma'am.  That is the

 8 redirect.

 9      THE COURT:  All right.  Go ahead.

10      MR. STRUMWASSER:  Do you have the question in

11 mind?

12      THE WITNESS:  No, I don't.

13      MR. STRUMWASSER:  May we have the question reread,

14 your Honor?

15      THE COURT:  Sure.

16          (Record read)

17      THE WITNESS:  Yes.

18      MR. STRUMWASSER:  Q.  And Mr. Lippincott says --

19 excuse me.

20          Ms. Mimick says that, "We have to find" -- I'm

21 sorry.

22          Now, do you have -- strike that.  This time

23 I'm going to actually finish the question.

24          So would you agree, Mr. McNabb, that the

25 reports they're talking about here are specifically
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 1 reports regarding California?

 2      A.  I'm not sure I can tell that.

 3      Q.  Take a look at Page 9677.  The e-mail at the

 4 bottom from Ms. Buster starts out, "As an action item

 5 from today's meeting, I am sending instructions on how

 6 to request access from the NM" -- do you understand

 7 that means "network management"?

 8      A.  Okay.

 9      Q.  -- "that houses the various EPDE and auto

10 upload reports."  Do you see that?

11      A.  Yes.

12      Q.  "I have included the entire distribution, but

13 bear in mind that the drive only includes data for the

14 current CA EPDE to RIMS process."  Do you see that?

15      A.  Yes.

16      Q.  So if in fact the only reports that they are

17 talking about here concern the CA EPDE to RIMS process,

18 then these would necessarily be California reports

19 they're talking about, right?

20      MR. KENT:  Objection, calls for speculation.  No

21 foundation.  Mr. Lippincott's testimony about this

22 particular exhibit was quite clear and made quite clear

23 that this was not -- was forward looking.  It wasn't

24 about any kind of prior problems in California.

25      THE COURT:  Overruled.
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 1      THE WITNESS:  I cannot respond without any more

 2 contextual understanding of what this report is to the

 3 question.

 4      MR. STRUMWASSER:  Handing the witness a copy of an

 5 excerpt from RT 140, Pages 16379 to 82.

 6      Q.  Do you recall reading that passage from the

 7 Lippincott testimony?

 8      A.  I can't sit here today and recall this.

 9      Q.  Okay.  Turn to 16380, the second page.  Do you

10 see where we begin talking about Exhibit 970, correct?

11      A.  Okay.

12      Q.  And you see that -- you see that I asked

13 Mr. Lippincott whether he agreed that there was not a

14 solid process in place on how the error reports were to

15 be worked?  Do you see that?

16      A.  You'd have to point it out.

17      Q.  Starting on Line 24:

18                         "Do you agree as of

19                    August 17, '07 there was

20                    not a solid process on how

21                    the error reports would be

22                    worked?"

23                         Answer:  "My impression

24                    in reading this" --

25          Again, we're talking about Exhibit 970.
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 1                         -- "is that we had

 2                    processes in place, but they

 3                    were not well understood."

 4          Do you see that?

 5      A.  I do.

 6      Q.  And starting on Line 11, he says:

 7                         "There seems to be a

 8                    lot of confusion on exactly

 9                    how they were being worked.

10                    So I guess I'm disagreeing on

11                    that we did not have process

12                    so much as that we did not

13                    have a well-defined process."

14          Do you see that?

15      A.  I do.

16      Q.  Then at the bottom, I asked Mr. Lippincott:

17                         "Again, I just need to

18                    know whether you had a solid

19                    process at the time."

20          And the answer is:

21                         "I don't know enough

22                    about the specific process

23                    we had in place at this time

24                    to make an opinion about if

25                    we had a solid process in
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 1                    place or not."

 2          Do you see that?

 3      A.  Yes?

 4      Q.  Do you have an opinion as to whether or not

 5 United had a solid process in place as of August 17,

 6 2007?

 7      MR. KENT:  Objection, no foundation, calls for

 8 speculation, vague.  Solid process on what?

 9      MR. STRUMWASSER:  On working the reports.

10      MR. KENT:  All the reports?

11      MR. STRUMWASSER:  The reports to which Ms. Mimick

12 is referring.

13      MR. KENT:  There's no foundation.  We don't know

14 what reports she was referring to.

15      THE COURT:  Overruled.

16      THE WITNESS:  I don't know how to answer that

17 question.

18      MR. STRUMWASSER:  Q.  Does that mean you don't

19 have an opinion?

20      A.  My opinion is strictly they had a process, and

21 they were being worked daily.

22      Q.  And the basis for your opinion that they were

23 being worked daily is?

24      A.  Mr. Lippincott's testimony.

25      Q.  Now, in this passage I've given you, the
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 1 discussion of 970, do you see any questions being

 2 raised about whether or not we're talking about

 3 California claims?

 4      A.  I don't know.

 5      Q.  Do you see anybody suggesting that he's only

 6 talking -- that 970 only pertains to forward-looking

 7 measures?

 8      MR. KENT:  In these particular pages?

 9      MR. STRUMWASSER:  Yes.

10      THE WITNESS:  These particular pages did not

11 discuss time frame.

12      MR. STRUMWASSER:  Q.  You were asked on redirect

13 about Exhibit 644.  Do you recall that?

14          644, and I have a question for you on Page 9.

15      A.  I'm ready.

16      Q.  Do you remember Mr. Kent asking you questions

17 on redirect about this page of 644?

18      A.  I do.  I do recall.

19      Q.  And you stated that you were convinced

20 Ms. Berkel was referring, when she prepared these,

21 "Lessons Learned," she was referring to NICE and not to

22 the PPO business, right?

23      A.  That's correct.

24      MR. KENT:  He said "HMO" and not --

25      MR. STRUMWASSER:  Actually, he said both, but
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 1 you're right.  There was an HMO in there too.

 2      Q.  And before your redirect, did you go back and

 3 review Ms. Berkel's testimony in full?

 4      A.  Yes.

 5      Q.  Did you see where she acknowledged that this

 6 document reflected observations about RIMS?

 7      A.  No, I don't recall that.

 8      MR. STRUMWASSER:  Giving the witness a copy of an

 9 excerpt from Volume 65, Pages 8302 to 8305.  And, your

10 Honor, we're almost done here.

11      THE WITNESS:  Okay.

12      MR. STRUMWASSER:  Q.  Did you review these

13 specific pages in preparation for your redirect

14 testimony?

15      A.  I did not.

16      Q.  Do you recall ever seeing those pages -- these

17 pages?

18      A.  I don't recall.

19      Q.  If I may direct your attention, Mr. McNabb, to

20 8304, starting on Line 4:

21                         Question:  "So the

22                    first bullet says, 'Large

23                    integration projects need to

24                    have a single reporting

25                    mechanism to eliminate siloed
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 1                    approach and conflicting

 2                    priorities.'  Were you

 3                    including the PacifiCare/United

 4                    integration when you wrote

 5                    that?"

 6                         Answer:  "Yes, and the

 7                    context of this document was

 8                    with respect to all of the IT

 9                    projects that are listed in

10                    here related to migration

11                    efforts."

12                         Question:  "And there

13                    are references in here to

14                    RIMS, right?"

15                         Answer:  "Yes."

16          Do you see that testimony?

17      A.  I do see that.

18      Q.  Mr. McNabb, if, in fact, at the time

19 Ms. Berkel wrote this document, Exhibit 664, she was in

20 fact including PPO and PLHIC in her -- the observations

21 we see here on Page 9, would that change the any of the

22 opinions you testified to on redirect?

23      A.  No.  Specific to this sentence right here,

24 even though that's what she says and that's what she

25 believes, I do not believe that would have worked here,
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 1 my personal opinion.

 2      MR. STRUMWASSER:  Thank you, your Honor.  I'm

 3 finished.

 4      THE COURT:  Okay.  Anything further?

 5      MR. KENT:  No.  We are done.

 6      THE COURT:  May Mr. McNabb be released?

 7      MR. STRUMWASSER:  He may, your Honor.

 8      THE COURT:  All right.  Thank you very much.

 9          I did print out the proposed order striking

10 some of Ms. Sreckovich's testimony along with a

11 quarter-page transcript of that testimony and request

12 for data regarding the second page of 5636, correct?

13      MR. STRUMWASSER:  That's right, your Honor.

14      THE COURT:  I assume that you want to respond to

15 these, whoever's going to answer?

16      MR. VELKEI:  Your Honor, this is Steve Velkei.

17 Can you hear me?

18      THE COURT:  I can hear you, but we can't see you.

19      MR. VELKEI:  On the data request, your Honor,

20 we've checked.  The underlying data related to Slide 2

21 has been produced, both prior to the litigation and in

22 the context of the litigation.

23          On the proposed order, we do need some time to

24 look and see whether, in fact, it implements the

25 Court's ruling from Tuesday.
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 1      THE COURT:  Okay.

 2      MR. VELKEI:  But we can submit something in

 3 writing next week --

 4      THE COURT:  Okay.

 5      MR. VELKEI:  -- on that issue.

 6      THE COURT:  Before Friday?

 7      MR. STRUMWASSER:  I was just going to say, from

 8 our perspective, given that the substance of the data

 9 request with regard to that record, I am surprised to

10 hear that Mr. Velkei thinks it's all been produced.  I

11 think there's probably some additional exchange needed

12 to clarify that.

13      THE COURT:  Okay.  You know, I don't have any --

14      MR. VELKEI:  We're happy to talk off-line for

15 whomever you think is appropriate.

16      THE COURT:  Okay.  But you're going to get the

17 response by Friday, next Friday?

18      MR. VELKEI:  Yes, your Honor.  What I was going to

19 propose if it's acceptable to the Court, since we have

20 the following Monday, the 3rd, scheduled all day,

21 whether we could just take off calendar that Friday

22 afternoon and just take up all of these issues on that

23 following Monday the 3rd?

24      THE COURT:  Well, we don't have to have this on

25 the record.
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 1          (Discussion off the record)

 2      THE COURT:  Go back on the record.

 3          Today starts the 21 days; is that correct?

 4      MR. STRUMWASSER:  Yes, your Honor.  I don't think

 5 that there's going to be a problem with the data

 6 request.  That's a subject with Mr. Cignarale we'll

 7 have to also be addressing.  But I don't think the

 8 scope of those data are sufficient to interfere with us

 9 meeting that by the 21st day.

10      THE COURT:  All right.  Is that all right?

11      MR. VELKEI:  That's fine.

12      MR. KENT:  Then next week when we get together

13 should we try to schedule the actual dates for when we

14 resume?

15      THE COURT:  Sounds good to me.

16      MR. STRUMWASSER:  Sure.

17      THE COURT:  Unless you want to do it now, but why

18 don't we do it when we're back together on Friday.

19      MR. STRUMWASSER:  Yes.

20      MR. VELKEI:  Makes sense.  You Honor, one more

21 thing?

22      THE COURT:  Sure.

23      MR. VELKEI:  On the motion to strike Mr. Boeving's

24 testimony, we still haven't received anything.  So I

25 don't know where the Department is.
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 1      THE COURT:  I told them the day before would be

 2 fine.  But --

 3          I assume you're going to file it that

 4 Thursday; is that right?

 5          If you need time after that, we can deal with

 6 it.

 7      MR. STRUMWASSER:  Thank you.

 8      MR. VELKEI:  Thank you.

 9      THE COURT:  Anything else?

10      MR. STRUMWASSER:  Nothing from the Department.

11      MR. KENT:  We're fine on our end.

12      THE COURT:  Thank you.  Bye.

13          (Whereupon, the proceedings recessed

14           at 4:05 o'clock p.m.)

15
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 1 STATE OF CALIFORNIA     )
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 3          I, DEBORAH FUQUA, a Certified Shorthand
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10 transcription of said proceedings.
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 1 Friday, September 30, 2011           1:46 o'clock p.m.

 2                         ---o0o---

 3                   P R O C E E D I N G S

 4      THE COURT:  This is on the record before the

 5 Insurance Commissioner of the State of California in

 6 the matter of PacifiCare Life and Health Insurance

 7 Company.  This is OAH Case No. 2009061395,

 8 Agency No. UPA 2007-00004.  Today's date is the 30th of

 9 September, 2011.

10          Counsel are present.  We don't have a

11 respondent.  Mr. Strumwasser has indicated to me that

12 we're kind of limited in time.

13      MR. STRUMWASSER:  We'd like to get out of here by

14 3:00 for reasons of things Los Angeles, if that works

15 out.  If we can't, we can't.  But that would be our

16 preference.

17      THE COURT:  So --

18      MR. STRUMWASSER:  And I've also discussed with

19 Mr. Kent, and he's in agreement that we can start at

20 10:30 on Monday.

21      THE COURT:  Okay.  That's fine.  The question I

22 have is, if we can't get all this stuff finished on

23 Monday, do we have Tuesday?  Can we do that, or are we

24 going to be stuck?

25      MR. VELKEI:  I think we can get it done, your
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 1 Honor.

 2      THE COURT:  I just worry that there's a lot of

 3 stuff that's --

 4      MR. KENT:  In terms of exhibits and so forth?

 5      THE COURT:  Yes, get the exhibits all done and

 6 everything, make sure that all these things are taken

 7 care of.

 8      MR. VELKEI:  I think we can do it.

 9      MR. KENT:  We can do it.

10      THE COURT:  Just in case.

11      MR. STRUMWASSER:  Let's visit that at 2:59.

12      THE COURT:  So the things that are pending -- so I

13 think that the easiest one for me is Mr. Boeving.  If

14 we could -- you want to mark those for the record,

15 right?  There is a --

16      MR. STRUMWASSER:  It's marked.  And I think

17 that --

18      THE COURT:  Did we mark it already for the record?

19      MR. STRUMWASSER:  I'm sorry.  The motion or the

20 testimony?

21      THE COURT:  The motion.  It's your motion, right?

22      MR. KENT:  Yes, it is.

23      THE COURT:  Did I mark it yet?  I don't think I

24 have.  So can you give me a copy to mark?  Is that

25 possible?
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 1      MS. DEUTSCH:  I think it was marked as 5627.

 2      THE COURT:  Was it?  Okay.  Yes.  Excellent.

 3          So you want me to -- let me see.

 4          Then I have an opposition.  Did you want to

 5 give me a copy of that to -- 1174.

 6          (Department's Exhibit 1174 marked for

 7           identification)

 8      THE COURT:  Did you want to be heard on that?

 9      MR. KENT:  Yes, your Honor.

10      THE COURT:  All right.  Go ahead.

11      MR. KENT:  There is one point I think that we

12 agree with CDI on this motion, that the standard is:

13 Will the testimony assist the trier of fact to evaluate

14 the issues it must decide?

15          Beyond that, though, I think we diverge pretty

16 quickly.  Mr. Boeving's testimony, both written and

17 oral, is what the Court in the Jennings case referred

18 to or characterized as an ipso facto expert opinion or

19 explanation.

20          Reading from that case, which is

21 114 Cal.App.4th 1108, and this is at 1115.

22          This was, of course, the medical malpractice

23 case where there was an issue whether the testimony of

24 the plaintiff's medical expert was admissible or not.

25 The Court refers to the opinion as being properly
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 1 stricken because it was conclusory and then states,

 2 quote -- and this is referring to the Dr. Miller.  "His

 3 explanation was, in essence, that, because the

 4 retractor was left in place and was probably

 5 contaminated and a nearby area later became infected,

 6 it just sort of makes sense.  We had that ribbon

 7 retractor, and it's contaminated.  He's infected."

 8          The Court of Appeal goes on to say,

 9 "Dr. Miller's opinion on the causal linkage between the

10 retained retractor within the peritoneal wall and an

11 infection outside the peritoneal wall was therefore

12 based on an ipso facto explanation."

13          Much like the doctor in the Jennings case,

14 Mr. Boeving has a series of ipso facto opinions.  Don't

15 have to look any further than CDI's opposition to the

16 motion.  Looking at Page 5, down in Footnote 2,

17 Lines 27 to 28, one of Mr. Boeving's answers -- and

18 here he's talking about the transition to Accenture of

19 eligibility data entry -- says, "I don't" -- "I was not

20 there, but, you know, reading this is reminiscent of

21 many things I've done in this regard, and it leads me

22 to infer that the likely process was they were taking

23 people's words and they should have been questioning

24 them more effectively," end quote.

25          "Reminiscent"?  "Infer"?  "Likely"?  It's one
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 1 layer after another of conjecture.  It's never tied.

 2 There's never any explanation.

 3          Again, from Jennings, now I'm looking from

 4 Page 1117 to 1118, again referring to the testimony of

 5 Dr. Miller, "Similarly, an expert's conclusory opinion

 6 that something did occur when unaccompanied by an

 7 reasoned explanation illuminating how the expert

 8 employed his or her superior knowledge and training to

 9 connect the facts with the ultimate conclusion does not

10 assist the jury.  In this latter circumstance, the jury

11 remains unenlightened in how or why the facts could

12 support the conclusion reached by the expert, and

13 therefore, the jury remains unequipped with the tools

14 to decide whether it is more probable than not that the

15 facts do support the conclusion urged by the expert.

16          "An expert who gives only a conclusory opinion

17 does not assist the jury to determine what occurred but

18 instead supplants the jury by declaring what occurred."

19          In the motion, we cite numerous instances in

20 which Mr. Boeving provides no explanation despite being

21 asked for his opinions.  Just like Dr. Miller in the

22 Jennings case, that's not admissible expert testimony.

23          Put differently, if you go again to the

24 opposition, which we got yesterday afternoon, looking

25 at Page 4, Lines 20 to 21, "The trier of fact,"
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 1 referring to you, your Honor, "The trier of fact is

 2 entitled to infer that some late-paid rework claims

 3 were attributable to this episode," referring to claims

 4 that were supposedly lost in the DocDNA system.

 5          Mr. Boeving's testimony by CDI counsel's own

 6 admission at best does no more than provide an

 7 inference.  Put differently, you are no better off, now

 8 that Mr. Boeving has testified, in terms of making the

 9 decisions that you need to make in this case.

10          Under the standard for the admissibility of

11 the expert testimony, Mr. Boeving's testimony is of no

12 value to you.  You don't need to look any further than

13 throughout this opposition, where CDI counsel spends

14 page after page after page arguing the evidence.  You

15 can count on one hand the times they cite to

16 Mr. Boeving's testimony.

17          I mean, at some point in this case, down the

18 road, we will get to the issue of when you can take an

19 inference and when you can't, when it's proper for

20 counsel to try to fill in a gap that's been left.

21          But the point here is Mr. Boeving's testimony

22 does not fill in any gaps.  Therefore, it is of no

23 value to you, and should not be admitted.

24          Now, switch gears a little bit.  In the

25 opposition, CDI's counsel takes offense that we
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 1 criticize Mr. Boeving, his admitted failure to know

 2 certain critical facts, critical to his opinions, for

 3 example, whether the number of returned checks,

 4 provider checks, went up or down after EPDE was turned

 5 on.  The fact of the matter is, it does matter.  That

 6 is an important fact that Mr. Boeving admitted he did

 7 not know.

 8          Mr. Boeving -- and this is at Transcript

 9 Page 19407, Lines 7 to 18.  He admitted that, if the

10 number of returned checks in fact went down after EPDE

11 was turned on, then that would show that EPDE in fact

12 improved PLHIC's demographic data quality.

13          As the Jennings case notes, expert opinion is

14 worth no more than the reasons upon which it rests,

15 Page 1117.

16          And CDI's opposition also criticizes us for

17 supposedly not citing legal authority for our

18 criticisms of Mr. Boeving's testimony, in particular

19 the point about it being unconnected, by his own

20 admission, to any of the ultimate issues in this case.

21          Now, the argument seems a bit odd, given that

22 we cited, discussed the Jennings case and a number of

23 other cases for the proposition -- for the rules around

24 admissibility of expert testimony.  But this brings me

25 to the last point I wanted to make about why
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 1 Mr. Boeving's testimony is per se not helpful to you as

 2 the trier of fact and therefore should not be admitted.

 3 All of the testimony about integration -- or I should

 4 put it this way.  There are no insurance statutes or

 5 regulations about integration, how companies are

 6 supposed to integrate, what kind of technology they're

 7 supposed to use, when the company's supposed to

 8 outsource.

 9          Now, CDI's very much aware of that.  And you

10 can see right in the opposition, Page 4, Lines 8 to 9.

11 They conflate the integration -- the issues around the

12 integration, PacifiCare and United -- with what they

13 call "the acts that have been alleged to violate

14 Insurance Code Section 790.03(h)."  It's not surprising

15 to see that in their opposition to this motion because

16 the bulk of the time we've spent almost the last two

17 years has been about CDI's attempt to conflate

18 PacifiCare's integration with the supposed violations

19 in this case.

20          Now, given we have put so much time and

21 effort -- the parties, the Court in this case, nearly

22 two years -- the fact that CDI still hasn't been able

23 to draw any kind of causal link between the integration

24 and the alleged violations in this case, I mean -- on

25 one side, this argument should be about, you know, it's
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 1 high time that we stop the craziness.  But in terms of

 2 this particular witness, the person who was supposed to

 3 be CDI's expert on integration, having gone through his

 4 examination, several days of cross-examination, his

 5 written testimony, and then he admits that he can't

 6 draw the causal link, whatever importance you might

 7 want to ascribe to that testimony, the one thing that

 8 is very clear is it does not help or assist this Court

 9 in making any decisions.

10          The testimony should not be admitted.  It

11 should be stricken.

12      THE COURT:  Okay.

13      MR. STRUMWASSER:  Ms. Deutsch is going to carry

14 the laboring on this.

15      MS. DEUTSCH:  Thank you, your Honor.

16          First, Mr. Boeving never admitted that he

17 couldn't draw a causal link between his observations

18 and the violations in this case.  He was not asked

19 about violations of law.  He's not a lawyer.  He was

20 asked about the business practices that gave rise to

21 these violations, the failure to have appropriate

22 oversight, the failure to retain subject matter

23 experts, the failure to have proper quality assurance

24 and monitoring of errors so they could quickly

25 remediate them.  Those are the business practices that
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 1 are relevant here to the determination of penalty.

 2          And just to give -- I mean, there is no

 3 "supposedly" lost documents in DocDNA.  There are

 4 documents that were lost, according to Jonathon

 5 Murray's testimony, in DocDNA for four months that were

 6 needed to rework claims which were subsequently paid

 7 late.

 8          To give another example, EPDE, it's undisputed

 9 that there were claims that were inappropriately paid,

10 that were paid late because of a process that was put

11 in place in a sloppy manner that had massive data

12 corruption problems that went out throughout the period

13 of the market conduct exam and that were not promptly

14 detected or remediated because of the absence of

15 reconciliation projects and the absence of quality

16 control that Mr. Boeving discussed in his report.

17          Ms. Berkel herself acknowledged that there

18 were a number of claims errors that were caused by EPDE

19 that would have been avoided if PacifiCare had put in

20 place in the beginning the data reconciliation projects

21 and the quality control that they eventually put in

22 place in September 2007.

23          So these things all go to, you know, whether

24 violations around, in this example, late-paid claims

25 and inaccurately paid claims are part of a general
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 1 business practice, whether they were committed

 2 knowingly and willfully, whether there were good faith

 3 attempts to comply with the Insurance Code in the

 4 context of all of these errors, whether PacifiCare was

 5 aware of facts that should have apprised them of the

 6 violation and failed to take remedial measures.

 7          And these are all, of course, considerations

 8 that your Honor will look at under 2695.12.  So

 9 certainly the idea that Mr. Boeving's observations are

10 conclusory when they're directly taken from a record

11 that's replete with instances where PacifiCare's own

12 integration leaders have identified these errors as

13 causing a degradation in the claims operations, causing

14 laid paid claims, inappropriately denied claims, the

15 failure to respond promptly to provider disputes --

16 it's all in the record.  I don't think there's anything

17 conclusory about it.

18          Of course, I know that this is just a side

19 point, but the idea that Mr. Boeving admitted that a

20 lower number of returned checks would mean that EPDE

21 improved provider data is actually not true.  He

22 specifically discussed the fact that the claims -- the

23 number of members was declining at that time, and you

24 really can't draw any inference from that.

25          What we do know is that there were over 1,000
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 1 California providers, who, by PacifiCare's

 2 determination, had billing addresses that were so

 3 incorrect as to result in potentially misdirected

 4 claims.  We know that there were 20 percent of claims

 5 that were the result of at least one --

 6      THE COURT:  Excuse me.

 7          (Discussion off the record)

 8      THE COURT:  I'm sorry.  Please go ahead.

 9      MS. DEUTSCH:  So just to conclude, your Honor, I

10 mean, the discussion of this Jennings versus Palomar

11 case, I mean, these are tort cases.  This is where an

12 expert is brought in to prove causation and was unable

13 to reconcile his opinion with facts in evidence that

14 pointed to a conclusion that the injury to the

15 plaintiff in that case could not have been caused by

16 the surgical instrument.  It's a totally different

17 situation.

18          You are permitted, your Honor, to make

19 inferences about what caused particular sets of

20 violations.  And we believe that Mr. Boeving's opinions

21 about the business practices that gave rise to these

22 violations and how out of the norm from his experiences

23 those business practices really were is going to be

24 helpful in your determination of an appropriate

25 penalty.
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 1      THE COURT:  Did you wish to respond?

 2      MR. KENT:  Yes.  If we could put this up.

 3      THE COURT:  Should I mark this?

 4      MR. KENT:  Probably might as well, if I'm going to

 5 talk about it.

 6      THE COURT:  5637, "Broken Chain."

 7          (Respondent's Exhibit 5637 marked for

 8           identification)

 9      MR. STRUMWASSER:  This really is just argument.  I

10 don't know --

11      THE COURT:  I know.  But if somebody wants to look

12 at it -- since we skirted around practice manager, I

13 feel obligated to mark this.

14      MR. KENT:  Thank you, your Honor.

15          I really appreciate comments of CDI counsel

16 because it really focuses exactly what I wanted to say.

17 I listened for about five minutes, and it was all about

18 argument about what's in the record.  If that's what

19 CDI's counsel wants to argue, that's fine.  And as I

20 said before, we'll deal with it on another day.

21          The fact of the matter is none of that was

22 explained, elucidated, worked into his opinions by

23 Mr. Boeving.  Mr. Boeving, his testimony, given

24 everything he said, doesn't move the ball forward,

25 backward, sideways, or any way.
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 1          The fact of the matter is, if he's not going

 2 to tie the integration of these two companies to some

 3 of the ultimate facts, the ultimate issues -- or you

 4 can call them the alleged violations -- failure to send

 5 out acknowledgment letters, failure to put form

 6 language on certain documents, tie it actually to some

 7 claims that were not uncontested -- uncontested claims

 8 that were not paid within 30 working days, if he's not

 9 going do that, that testimony is of no value to a trier

10 of fact and should not be admitted.

11          The notion that his testimony on integration,

12 unrelated, untied, unexplained to any alleged

13 violation -- whether you call them alleged violations

14 or you call them the ultimate issues or the ultimate

15 facts, the conduct actually at issue in the case, the

16 conduct that allegedly violates 790.03(h), if he can't

17 articulate some type of connection, that evidence, his

18 testimony, per se, is inadmissible.

19          And it doesn't matter if we're in front of a

20 jury, superior court judge, or this Court, the rules

21 are the same.  That testimony is not helpful to you and

22 should be stricken.

23      THE COURT:  Yes?

24      MS. DEUTSCH:  I mean, your Honor, I'm sure this is

25 clear to your Honor already, but, of course, the point
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 1 of Mr. Boeving's testimony or one of the points is that

 2 these integration errors were avoidable, that the

 3 errors were the result of mismanagement, that

 4 PacifiCare had reason to know that these kinds of

 5 errors would result by not taking the appropriate steps

 6 to mitigate risks, and that the approach to the

 7 integration was far below industry standard.

 8          So we do believe that Mr. Boeving's testimony

 9 can be helpful in those respects.  And of course,

10 again, Mr. Boeving's testimony cites directly to the

11 record and to the integration errors that are at issue

12 here.

13      THE COURT:  All right.  So I'm going to deny this

14 particular motion and let his testimony stand.  I think

15 it's fairly narrow.  I think you kind of broadened it

16 in some ways in the way you're looking at it.

17          I think it's fairly narrow about what he is

18 referring to.  And for that, I think he is an expert,

19 relative to me, anyway.  And I to think it matters

20 whether there's a jury to confuse or not.  I'm not

21 going to get confused.

22          As to how broad this testimony is, I think it

23 has narrow value, but nonetheless, I think it's expert

24 testimony that can stay in the record.

25          So we have two others, Sreckovich and
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 1 Zaretsky.

 2      MR. STRUMWASSER:  On Sreckovich, I just got the

 3 email.  I haven't even opened the document.  I think

 4 that's a Monday event.

 5      THE COURT:  That would be fine because he's got

 6 those sections.  So the yellow sections you agreed to,

 7 and we're just discussing -- so if you could just maybe

 8 look at the yellow sections and see --

 9      MR. VELKEI:  The pink.

10      THE COURT:  I mean the pink.

11      MR. VELKEI:  The yellow is, we're agreed, not a

12 problem.  The pink is --

13      MR. STRUMWASSER:  I gather there are yellow and

14 pink sections?

15      THE COURT:  There are.  Actually, the pink

16 sections are not overwhelming, and they have to do with

17 the particular things that she testified to.

18          If you wait one second, I want to get

19 something.

20          (Pause in proceedings)

21      THE COURT:  So the motion to strike Dr. Zaretsky's

22 testimony has also been marked, right?

23      MR. VELKEI:  Yes, your Honor.

24      THE COURT:  Do you remember what it is?

25      MR. VELKEI:  No, I don't.  But we can check.
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 1      MR. STRUMWASSER:  There are two.

 2      MR. VELKEI:  Yes, two.  It is 5598 is the -- and

 3 5602 are the two motions.

 4          Your Honor, what I was going to suggest -- we

 5 had a little bit of a disagreement among counsel.  I

 6 think this is going to take more than a half an hour.

 7 If counsel needs to get out of here by 3:00, I suggest

 8 that we just pick up this particular one on Monday

 9 morning, deal with exhibits, talk about the scheduling.

10      THE COURT:  Okay.

11      MR. STRUMWASSER:  No, no.  I'm opposed to that.

12      MR. VELKEI:  I mean, it really is up to you, your

13 Honor, but I don't know that we're going to be done at

14 3:00.  And I don't want to rush this.  It's obviously

15 important to us.

16      MR. STRUMWASSER:  That truly is up to your Honor.

17 I'm not here on Monday, so --

18      THE COURT:  I think we need to do this now.  It's

19 been kind of sitting here for a while.

20          Then the opposition, do you remember what

21 number that is?

22      MR. VELKEI:  That is 1114 is what I have.

23      THE COURT:  All right.  Go ahead.

24      MR. VELKEI:  So just to put in context, your

25 Honor, there are two motions.  One deals with striking
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 1 Mr. Zaretsky's testimony in its entirety.  And one

 2 deals with striking specific references to UnitedHealth

 3 Group.

 4          So I think it makes sense to start with the

 5 one that asks to strike it in its entirety and then go

 6 to the second one.  And just for purposes to help the

 7 process, I'd like to mark for identification as

 8 Exhibit 5638 a deck of slides related to those two

 9 motions.

10      THE COURT:  Okay.  Do you have one you can give to

11 Mr. Hall?

12      MR. VELKEI:  Absolutely.

13      THE COURT:  5638.

14          (Respondent's Exhibit 5638 marked for

15           identification)

16      MR. VELKEI:  I want to start, your Honor, if we

17 could, on the fundamental concept of is Dr. Zaretsky

18 qualified to testify in this area.  And while it wasn't

19 given much attention within the space of the

20 opposition, it is a significant point in and of itself.

21          The Department cited Jeffer Mangels & Butler

22 versus Glickman for the proposition, presumably, that

23 an economist can testify about any branch of economics;

24 all he has to do is read some articles about it.

25          And that's simply not true.  The case,
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 1 although it was in the medical field, made very clear

 2 that the qualifications have to relate to the

 3 particular branch -- here, of economics -- that are

 4 involved in the case.

 5          What's significant from our perspective,

 6 your Honor, is Dr. Zaretsky has never before professed

 7 to have expertise in this area.  What we've done

 8 here -- and I questioned Dr. Zaretsky about this.  I

 9 asked him specifically, "Does this properly state your

10 areas of expertise?"  And his answer was "yes."

11          This was taken off of the Web site that was

12 actually not disclosed in his CV that basically markets

13 itself as an expert to providers in California.

14          Dr. Zaretsky's stated expertise was limited to

15 the areas of economic damages, personal injury, medical

16 malpractice, wrongful death, and punitive damages,

17 healthcare antitrust, provider reimbursement disputes,

18 and statistical sampling underlying audits.

19          There's no mention of penalty assessments,

20 economic deterrence.  So even by his own attestations,

21 he does not carry himself as an expert in this area.

22          And in fact, Dr. Zaretsky admitted he's been a

23 professional expert for the last 30 years.  And during

24 that entire time, he has never once offered testimony

25 in this area, never published an article, never
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 1 lectured in this area, and actually has never even

 2 attended a seminar related to the theories of economic

 3 deterrence.

 4          So we're left with the conclusion that, you

 5 know, he is basically saying it's enough for him to

 6 read some articles and then testify with regard to what

 7 the theories of economic deterrence mean.

 8          What's significant to me, your Honor, is, when

 9 Dr. Zaretsky initially offered his written testimony,

10 he offered that testimony in the context of, what do

11 the theories of economic deterrence say about

12 assessments of penalties?  He didn't offer a contrary

13 or different theory.  He professed to be offering

14 testimony on what the theory of economic deterrence

15 was.

16          And, frankly, he got it wrong.  He focused on

17 gain when they focused on harm.  The term "complete

18 deterrence," which became his theory or nom du jour --

19 I'm terrible at these phrases -- but became something

20 of the way to characterize his testimony, never was

21 mentioned one time in his written testimony.  He

22 professed to be offering testimony about what the

23 theories of economic deterrence say.  This new view of

24 "this was a theory of complete deterrence" never came

25 up until cross-examination.
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 1          What's significant, your Honor, is, given his

 2 limited experience in this area -- simply reading

 3 articles -- he disagreed with the noted experts in the

 4 field.

 5                         Question:  "But economic

 6                    theory under Drs. Becker,

 7                    Polinsky and Shavell would not

 8                    support a theory of complete

 9                    deterrence here, correct?"

10                         "Economic theory under

11                    Becker, Polinsky and Shavell

12                    would not support a theory of

13                    complete deterrence unless the

14                    gains were illicit."

15          And as we learned from Dr. Kessler, these were

16 not illicit gains, your Honor.

17          Significantly, Dr. Zaretsky was not even able

18 to cite one state or federal agency that applies these

19 theories.  So at a very fundamental level, he simply

20 doesn't have the qualifications to be offering

21 testimony in this area.

22          What's also perhaps more troubling and more

23 apt for this Court's analysis is does Dr. Zaretsky have

24 anything relevant to offer in this case?  And the

25 answer is absolutely not.  There are a few points that
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 1 are of most significance in that vein.

 2          First of all, he admits and, frankly, CDI

 3 admits at this point that they've never before applied

 4 this theory to the assessment of penalties.  More

 5 importantly, your Honor, as you may recall, I went

 6 through the factors that this Court needs to look at in

 7 the assessment of penalties.  And Dr. Zaretsky

 8 essentially admitted that his stated theory conflicts

 9 with those factors and that his reliance upon gain as

10 opposed to harm is not in fact captured in any of the

11 factors that govern or inform your decision with regard

12 to the assessment of penalties.

13          And just as significantly, your Honor, his

14 stated theory conflicts with basic Constitutional

15 principles.  We appreciated the Court's referring us to

16 certain Supreme Court jurisprudence on precisely this

17 issue.  And those cases make it abundantly clear that

18 penalties must be proportional to harm.  Yet

19 Dr. Zaretsky did not even look at harm.

20                         "Mr. Velkei:  So you

21                    haven't looked at the harm in

22                    this case, correct?"

23                         "The Court:  He said that

24                    about six different ways

25                    already.  He didn't look at
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 1                    the harm.  It's not in the

 2                    formula.  For whatever it's

 3                    worth, there's no harm in

 4                    there."

 5          So Dr. Zaretsky has essentially ignored

 6 precedent that essentially makes his theory of the case

 7 entirely irrelevant and, frankly, contradicting

 8 standard principles of due process.

 9          I took a few moments, because the cases are

10 pretty long, to read those cases in some detail.  And I

11 wanted to share some comments that were made by the

12 Supreme Court in those decisions -- if you forgive me

13 for a moment, your Honor.

14          First of all, on the BMW case, I felt

15 compelled to share this quote with the Court,

16 particularly given the CDI's sort of surprising and

17 disheartening insistence that the laws do not need to

18 be enforced consistently.

19          This is concurring decision of Justice Breyer

20 with whom Justice O'Connor and Justice Souter joined.

21 I believe the proper citation, your Honor, would be --

22      THE COURT:  State Farm?

23      MR. VELKEI:  This is actually BMW, your Honor.

24 It's 517 U.S. 559 at -- I believe it's 587.

25          "Requiring the application of law rather than
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 1 a decision maker's caprice does more than simply

 2 provide citizens notice of what actions may subject

 3 them to punishment.  First and foremost, notice is in

 4 fact required.  It also helps to assure the uniform

 5 general treatment of similarly situated persons that is

 6 the essence of the law itself."

 7          The Supreme Court then went on in State Farm

 8 to make very clear its view of what proportionality

 9 means in relation to the harm.  And the test that the

10 Supreme Court established is set forth on Page 425.  So

11 that would be 538 U.S. 408 at 425.

12          "Our jurisprudence and the principles it has

13 now established demonstrate, however, that, in

14 practice, few awards exceeding a single-digit ratio

15 between punitive and compensatory damages to a

16 significant degree will satisfy due process.  In

17 Haslett," which is a prior case, "in upholding a

18 punitive damages aware, we concluded that an award of

19 more than four times the amount of compensatory damages

20 might be close to the line of Constitutional

21 impropriety."  That's four times, your Honor.

22          And the Court went on to talk about a long

23 legislative history that supported those conclusions

24 and, interestingly enough, even sort of started to talk

25 about the theories of optimal deterrence when they
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 1 said, "It is certainly possible for that proportion to

 2 be different in very extreme cases, one of which was

 3 where the probability of detection is difficult."

 4          Now, I asked Ms. Evans if she would calculate,

 5 based upon our assessment of harm and Dr. Zaretsky's

 6 minimum penalty in this case of $700 million, what was

 7 the multiplier or ratio between Dr. Zaretsky's minimum

 8 penalty and the actual harm in the case.  It was

 9 4,487 to 1.

10          So put very simply, your Honor, this is

11 Dr. Zaretsky's opinion.  He's neither qualified to make

12 it, it's not consistent with the factors that this

13 Court will apply, and it violates fundamentally basic

14 concepts of due process.

15          Turning then to the specific issue about

16 whether United -- it is appropriate for Dr. Zaretsky to

17 be discussing United, I want to focus on his actual

18 written testimony.

19      MR. STRUMWASSER:  Excuse me.  When you have a

20 moment.

21      MR. VELKEI:  Please.

22      MR. STRUMWASSER:  Thank you.

23          I wonder if we could do the two motions

24 separately?

25      THE COURT:  Well, sure.
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 1      MR. STRUMWASSER:  I think if we're going to do --

 2 we have two motions in front of you, your Honor.  And

 3 just to have Mr. Velkei talk for 30 minutes and then

 4 have me respond is probably not the easiest way to --

 5      MR. VELKEI:  Here we go about the timing.

 6          There was one opposition filed, your Honor.

 7 So presumably the CDI felt it was appropriate to have

 8 one response.  I have been talking now for less than

 9 five minutes, certainly not the 30 that Mr. Strumwasser

10 is characterizing.  I'd like to finish this argument.

11 I don't see any reason to break it up.  Clearly the CDI

12 didn't feel it was necessary to do so.

13      THE COURT:  All right.  Go ahead and finish it.

14      MR. VELKEI:  I appreciate it.

15      THE COURT:  I can see why there's good reason for

16 both ways.  Go ahead.

17      MR. VELKEI:  All right.  Looking, then, at this,

18 the narrow issue is -- quoting from Dr. Zaretsky -- he

19 actually said in his testimony the relevant entity for

20 purposes of assessing the penalty is United.  And I

21 would posit, very respectfully, your Honor, no, it is

22 not.

23          First of all, as the Department surely knows,

24 there is absolutely no legal predicate for making

25 United the target in this case.  The jurisdiction of
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 1 this Court, as well as the unfair competition laws, the

 2 mandate of the Department in bringing this market

 3 conduct examination do not extend beyond the license

 4 holder, which, in this case, is PacifiCare Life and

 5 Health Insurance Company.

 6          The CDI itself conceded in the context of a

 7 recent order that they provided basically freezing any

 8 distributions to be made by PLHIC to its

 9 shareholders -- and I'd like to share that with the

10 Court if I could.  Perhaps we could mark this as

11 exhibit next in order, 5639.

12      THE COURT:  All right.  This is Administrative

13 Order and Notice of Opportunity to be Heard.

14          (Respondent's Exhibit 5639 marked for

15           identification)

16      THE COURT:  Under Insurance Code Section 1215.8.

17      MR. VELKEI:  And I direct the Court's attention,

18 if I could, to Paragraph 7, your Honor, which talks

19 about penalties against insurers for violations of the

20 UPA, which is supposedly at issue here, are actually

21 paid out of the policyholder's surplus, the surplus

22 from the licensee.

23          So the Department itself concedes in this

24 document that the source of any penalties derives not

25 from United or some entity outside of California but
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 1 from PLHIC.  And that was the very purported reason

 2 that the Department issued an order freezing any

 3 distributions of dividends; PLHIC is the license

 4 holder.  As the Department well knows, United does not

 5 even sell insurance in California or -- in this state.

 6          A fact that seems to have escaped the

 7 attention of some, in any case, is the fact that United

 8 is not the subject of the exam, was never the subject

 9 of the exam.

10          It was initially contemplated by CDI that

11 there would be an investigation of both PacifiCare and

12 United.  A decision was made -- and we're citing to the

13 testimony of Deputy Commissioner Joel Laucher -- that

14 CDI initially contemplated including United within the

15 scope of its exam but decided instead to settle with

16 United and that settlement was approved by Commissioner

17 Poizner.

18          Same allegations, same time period, the issues

19 were settled as to United.  So the Department's effort

20 now to bring United back into this is simply

21 inappropriate.  I would like to refer the Court to some

22 of the Department's own language in that regard.

23          In the context of producing documents at some

24 point in the proceeding, your Honor, CDI stated it did

25 not want to have to produce documents that have United
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 1 in them and have no reference to PacifiCare because the

 2 Department had a separate investigation going of United

 3 which was eventually resolved in the multi-state

 4 agreement.

 5          There's also no question that, in the context

 6 of the proceeding, United has never been a party or at

 7 issue in this case.  At various points in the

 8 proceeding there have been statements by the

 9 Department, they didn't look through their files for

10 documents related to United -- this is Mr. Strumwasser,

11 I believe, or perhaps Mr. Gee -- because it, the

12 Department, understood this case to be against

13 PacifiCare not United.

14          Ms. Rosen, in the context of an issue related

15 to Dr. Griffin, stipulated that United was not a

16 respondent in this action.  In fact, it was Ms. Rosen

17 who insisted that that language be put on the record.

18          The Department has repeatedly objected to the

19 production of documents related to United.  It's come

20 up with the UC system; it's come up with the CMA.  It's

21 come up even in the context of their own documents.

22 And certainly there is evidence in the record, your

23 Honor, that the issues affecting United and PacifiCare

24 are fundamentally different.  I remind the Court of

25 Ms. Martin's testimony -- Ms. Martin was the contract
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 1 director from UCSF.  She said the issues between United

 2 and PacifiCare were very different and that the issues

 3 as to PacifiCare were minimal at best.

 4          Now, I believe CDI has come up with a few

 5 theories of how United, at the end of this case,

 6 suddenly becomes the relevant entity for purposes of

 7 penalties.  And the first theory, as I understand it,

 8 is that United was really the decision maker behind

 9 many of these actions.

10          The issue that's before us today, your Honor,

11 is does Dr. Zaretsky's testimony with regard to United

12 and his decision to make United the relevant entity, is

13 that supported by his testimony?  And the answer is

14 absolutely not.  Dr. Zaretsky made clear he wasn't

15 relying upon who was the decision maker.  In fact, and

16 this is straight from his written testimony:

17                         "It doesn't matter

18                    whether specific decisions

19                    were made by officers, of

20                    UnitedHealth Group or one

21                    of its affiliates or

22                    subsidiaries."

23          Dr. Zaretsky relied upon the proposition

24 simply that the board of directors ultimately controls

25 the operations and that profits ultimately go to the



22456

 1 shareholders.

 2          That is absolutely not a basis to bring United

 3 into this action.  When we presented the Court in our

 4 briefing with the fact that there were absolutely no

 5 cases that would support bringing United into this

 6 case, the only cases that the Department could bring up

 7 were cases involving alter ego, which is irrelevant

 8 here, never been charged the pleadings.  And in fact,

 9 Dr. Zaretsky made very clear in his testimony that he

10 wasn't contending that PLHIC or PacifiCare was the

11 alter ego of United.

12          Now, Dr. Zaretsky, despite being an economist

13 of 30 years, claimed not to understand the concept of

14 alter ego.  But he did understand the concept of a

15 shell corporation.  And in his view -- this is straight

16 out of his written testimony, your Honor -- is that the

17 reason to look to United would be that otherwise it

18 would encourage companies to set up shell corporations

19 in California to deal with some of these issues.

20          And I asked Dr. Zaretsky:

21                         "Well, do you consider

22                    PLHIC to be a shell

23                    corporation?"

24                         "No."

25                         "Do you consider PLHIC to
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 1                    be underfunded?"

 2                         "No."

 3          In fact, we did a calculation, your Honor.

 4 And based upon the current assets of PLHIC, it is

 5 something like 300 times the amount of reserves that

 6 are required to be had.

 7          That is the test for alter ego.  Looks about

 8 whether it would implicate some injustice to allow the

 9 corporate form to be basically respected.  And here

10 Dr. Zaretsky made absolutely abundantly clear that he

11 was not basing his conclusion on alter ego,

12 underfunding.  Didn't happen.  He was just making this

13 general inappropriate proposition that, because the

14 United board ultimately controlled direction, that that

15 was enough.  And it simply isn't.

16          And finally, your Honor -- I've already made

17 the point -- but the fact that there are absolutely no

18 alter ego allegations in any charging document in this

19 case.

20          So fundamentally, Dr. Zaretsky doesn't have

21 the qualifications to offer testimony in this area.  In

22 fact, I would posit that, when the qualifications of an

23 expert are simply reading the literature of the real

24 experts, he is not in a position to then disagree with

25 those experts fundamentally and take a view of the
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 1 world that nobody else has basically adopted and to

 2 take a view of the world, you Honor, that is

 3 inconsistent with the very factors that you need to

 4 decide, inconsistent with due process and a variety of

 5 different issues.  It simply isn't appropriate, your

 6 Honor.

 7      THE COURT:  Mr. Strumwasser?

 8      MR. STRUMWASSER:  Does your Honor have a

 9 preference on the order in which I address these

10 issues?

11      THE COURT:  Not at all.

12      MR. STRUMWASSER:  Then I will first talk about

13 the -- the motion to strike in its entirety, which I

14 guess is 5602?

15      MR. VELKEI:  I think it's 5589.

16      THE COURT:  In it's entirety is 5602.

17      MR. VELKEI:  Forgive me.

18      THE COURT:  That's all right.  And UnitedHealth

19 Group is 5598.

20      MR. STRUMWASSER:  So on 5602, first of all, we

21 have Mr. Velkei telling us what Jeffers says.  So let's

22 take a look at exactly what Jeffers says.

23          And I -- appears to be around 1142 or 3.  And

24 what the Court wrote is, "It has been held, however,

25 that different basic training is not necessarily a
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 1 disqualifying factor.  A physician trained in one

 2 medical school or branch of medicine may testify in a

 3 case involving another school where he is familiar with

 4 the particular treatment involved."

 5          There's nothing new about this.  The rule even

 6 in a court, to which, of course, the technical rules of

 7 evidence do apply, is that you don't have to be

 8 anesthesiologist to testify about anesthesia.  The

 9 absence of board certification goes to the weight of

10 your testimony, but any physician can testify about

11 that.  You don't have to be a real estate appraiser in

12 order to testify about property value.  There's nothing

13 new about any of those rules.

14          What I think is interesting and what is

15 striking about the company's position here is that we

16 have a specie here of a general trend by one school of

17 economists acting as avatars for one economic interest

18 group that is attempting essentially to rewrite

19 Schecter Poultry Corp.

20          We are back to substantive due process.

21 It is now an economic theory of optimal deterrence that

22 has been tendered as the only alternative to

23 irrationality so basic to justice that it has to be

24 read into the due process clause, much as economic

25 principles of a bye-gone era were read into the due
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 1 process clause to strike down the New Deal legislation.

 2          What is striking about this is that this

 3 effort has not even gotten off the ground.  We provided

 4 the citation of the Supreme Court's reject of optimal

 5 deterrence.  You don't even have to go to the case law.

 6 Mr. Velkei wants you to believe that there's never been

 7 anybody that says you can look at the gain when you do

 8 penalty.  That's crazy.

 9          Take, for example, antitrust, treble damages.

10 You figure what the harm is, and you triple it.  Why do

11 you triple it?  Because you want to deter the conduct.

12 Take unfair competition laws that require the

13 disgorgement of profit.

14          (Cell phone interruption)

15      MR. STRUMWASSER:  The law is full of places

16 where --

17      THE COURT:  I think she needs you to go back.

18          (Record read)

19      MR. STRUMWASSER:  Of profits, of ill-gotten gain.

20          The notion that you cannot reach gain to the

21 wrongdoer is crazy.  We have -- we have provided the

22 Court now the EPA's explicit regulations and its

23 response to criticism about that, in which we say, of

24 course; we start by insisting on disgorgement of

25 profits.  We're not limited to harm.
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 1          In fact, we start at the top of the statutory

 2 range, and we then consider things going down.  So this

 3 whole notion that somehow the due process clause

 4 incorporates one school of economics and requires that

 5 that become a constitutional principle is simply folly.

 6          Now, it didn't take Mr. Velkei long to get to

 7 the BMW and State Farm cases.  And I understand why it

 8 is a fond point for these folks.  But the truth of the

 9 matter is those are not implicated by Dr. Zaretsky's

10 testimony for several important reasons of which the

11 first is neither those cases nor any other has ever

12 applied what has come to be called the State Farm

13 factors to a civil penalty situation, particularly to a

14 penalty that is going to the government rather than to

15 a private plaintiff.

16          And so, in fact, we have -- we have cited to

17 your Honor the City and County of San Francisco versus

18 Sainez case -- I know some people that would like to

19 have that spelled, S-A-I-N-E-Z -- in which the Court

20 says quite clearly penalties are different.  You don't

21 need any amount of harm.  And the cases that worry

22 about large judgments are -- punitive damages judgments

23 are those cases that talk about the plaintiff getting a

24 windfall.  They are not cases that talk about the penal

25 purposes.
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 1          Rather those cases, the cases involving

 2 penalty, are not about how much harm, what do you need

 3 to do to compensate the victim.  The victim doesn't get

 4 penalties.  Those cases are -- all of the case law

 5 says -- about deterrence in securing compliance with

 6 the law, not compliance with the law that economists

 7 come in later and say should be complied with but

 8 compliance with the law.

 9          So we have for example, the

10 People ex rel. ARB versus Wilmshurst case.  This is the

11 case in which the auto companies allege that these were

12 technical violations and there was actually no harm.

13 And the Court says, "You don't need harm.  This is a

14 penalty case.  This is money that's going to go to the

15 state treasury."

16          And so there is no -- there is no case that

17 has ever talked about a multiple of harm much less a

18 multiple of the frankly absurd calculation of harm that

19 Dr. Kessler tendered.  Rather, what the cases say is

20 that you need to have a penalty -- a penalty large

21 enough to deter the conduct.  That's the testimony.

22          And when you get right down to it, the

23 difference between Dr. Kessler and Dr. Zaretsky is not

24 about what it would take to fully deter the violations.

25 I believe that we have a general agreement among all of
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 1 the parties to what is essentially a logical

 2 proposition that, if you want to in fact deter all

 3 violations, then you have to make sure that the party

 4 being penalized does not, at the end of the day, wind

 5 up with a profit from the violations.  That's a

 6 commonsense notion which Dr. Zaretsky simply offers the

 7 economic math of -- the equations for.

 8          So there is really no dispute about what it

 9 takes to get complete deterrence.  Complete deterrence

10 is not something that was invented on cross-examination

11 here.  It was, as Dr. Zaretsky showed, a principle in

12 Bentham.  It has been a principle of the EPA.  It is a

13 principle of the law of penalties for a very long time.

14          And we have also the First Federal Credit Corp

15 case that we provided, which the heading says

16 "Defendants Err in Equating Statutory Penalties with

17 Punitive Damages Which Involve Fundamentally Different

18 Principles."  And that all then is elaborated on in --

19 starting on -- one of those pages.

20      MS. DEUTSCH:  731.

21      MR. STRUMWASSER:  -- 731.  So unless your Honor

22 has any questions about the motion to strike in

23 general, I want to go to the question of United.

24      THE COURT:  All right.

25      MR. STRUMWASSER:  The jurisdictional argument,
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 1 very simple, we have only cited violations committed by

 2 and under the license of PLHIC.  That's that simple.

 3 Mr. Velkei affects not to be able to tell the

 4 difference between PLHIC and UHG for these purposes.

 5 What we have refused to do is to produce evidence about

 6 UH- -- about PLHIC -- I'm sorry.  Let me do it over

 7 again.

 8          What we have declined to produce is evidence

 9 of UHIC violations, our other licensee, because they

10 are irrelevant.

11          The issue that Dr. Zaretsky addressed is not

12 UHIC violations.  It is UHG management control and

13 economic resources.  And those may or may not be

14 relevant depending on decisions that your Honor makes.

15 And part of the reason for that is that it depends on

16 how large the penalty is going to be.  It depends on

17 whether they choose to claim that it's a penalty that

18 they cannot afford to pay, that being the economic

19 measure -- the legal measure for an excessive penalty,

20 whether they cannot pay it.

21          If they want to say they cannot pay it, then

22 we have to get into the issue of who they are for this

23 purpose.  And it suffices to say that it is not the

24 case that that is an answer that has to be found within

25 the rectangle called PLHIC.  There have been lots of
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 1 cases that have allowed for plaintiffs and for

 2 government agencies to go outside of the corporation.

 3          We can talk about whether or not those issues

 4 can be -- the tests for those things can be satisfied

 5 in this case if we ever have to get to that.  But the

 6 point of Dr. Zaretsky's testimony is, depending on

 7 where this case goes further, the record should contain

 8 the resources available to both PacifiCare Life and

 9 Health Insurance Company and to its parent company.

10          This is not stuff from Mars.  We cite it in

11 our papers, and Mr. Velkei has had nothing to say about

12 it -- the Troyk case, T-R-O-Y-K, which is the case that

13 has to do with Farmers Insurance Group and Farmers

14 Insurance Exchange.

15          Farmers Insurance Exchange is the licensee of

16 the Department of Insurance.  Farmers Insurance Group

17 is the -- it's not the owner because of the weirdness

18 of reciprocals, but it was the controller of Farmers

19 Insurance Exchange, and then there was a third entity

20 that was a contractor that was also a wholly owned

21 subsidiary of Farmers Insurance Group.

22          And in Troyk, the Court said that, because

23 these companies were operating as a unitary unit -- the

24 issue, by the way, in Troyk was failure to give proper

25 disclosure -- in that case, proper disclosure of what
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 1 the premium charge was.  The company said, "How can it

 2 possibly matter?  We gave them the notice over here."

 3 And the Court -- make a long story short, the Court

 4 said, "No, that wasn't good enough.  You're required to

 5 make it over here."

 6          And the party that was held responsible for

 7 the penalties, the civil penalties in that case and

 8 also the damages, was not just Farmers Insurance

 9 Exchange, the regulatee, not just Farmers Insurance

10 Group, the attorney in fact, but also this additional

11 entity Payrite or something like that, that was another

12 wholly owned subsidiary.

13          And the Court enunciated a two-step process

14 for that, when you go out beyond the boundaries of the

15 corporation.  One was whether the entities were being

16 operated in such a fashion as to be a single

17 enterprise -- I don't think we'd have a hard time

18 proving that in this case.  And secondly whether or not

19 it would work an injustice to observe the corporate

20 formality.

21          And as to the latter question, we can't answer

22 that now because we don't know what the penalties are,

23 we don't know what the company's resources are, we

24 don't even know if they're going to claim that they

25 can't pay within the company.
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 1          By the way, let me also address briefly this

 2 order about the dividends.  There's nothing surprising

 3 about that.

 4          As long as the company is forced to retain the

 5 money that's surplus in its own -- on its own books,

 6 that money is much more readily available than if the

 7 Department has to establish in litigation access to

 8 that money in the hands of United.  Doesn't mean we

 9 don't agree that we can do it, but it certainly just

10 makes sense to maintain all that money in the company

11 for the time being.

12          Mr. Velkei also suggests that we have never

13 pled the alter ego doctrine.  Two answers:  We're not

14 done pleading under the APA.  And secondly, it's

15 unnecessary even to plead it at all.  In the Hennessey

16 case, the Hennessey Tavern case, the Court says that,

17 if the alter ego becomes relevant, the fact that it was

18 never raised in any of the pleadings doesn't matter.

19 It just makes logical sense.

20          This is not a case of a parent simply having

21 board of directors control over a subsidiary.  This is

22 a case of the subsidiary having no employees other than

23 the parents.  This is a case in which we had literally

24 dozens of witnesses who were United employees

25 testifying about what they said and did and saw when
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 1 they were on the United payroll.

 2          That is a fundamentally different question

 3 than if two genuinely separate entities happened to

 4 have an ownership relationship.

 5          So I guess in closing -- your Honor seemed

 6 perplexed by that observation.  Is there something I

 7 can do to help?

 8      THE COURT:  No, it's okay.

 9      MR. STRUMWASSER:  So let me just say, on the first

10 question, the motion to exclude the entirety of the

11 testimony, Dr. Zaretsky is an economist.  His

12 observations about the appropriate approach to the

13 deterrence theory as an economist is perfectly --

14 actually contributes to this record because it offers a

15 clear contrast to Dr. Kessler's views, which have never

16 been adopted by any agency in a penal setting, and is

17 simply a garden variety application of the rules of

18 evidence as to expert witnesses.

19          With regard to United, to some extent the

20 issues have not yet been reached.  But what the case

21 law does say with clarity is that, if there's going to

22 be a penalty that is going to be alleged to be too

23 large given the entity and its resources, then the

24 question is going to be which entity?  What resources?

25 And that is a topic for which Dr. Zaretsky's testimony,
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 1 both written and oral, are helpful.

 2      THE COURT:  Yes?

 3      MR. VELKEI:  Your Honor, thank you.

 4          I want to focus on what Mr. Strumwasser didn't

 5 address.  And I want to start with the expertise.  I

 6 was curious because he went to the Jeffer Mangels &

 7 Butler case and seemed to get distracted and move on to

 8 a speech about one school of economics and their

 9 advocating on behalf of corporations.

10          So I want to first focus on the Jeffer,

11 Mangels & Butler.  And this language, the

12 qualification, different basic training is not

13 necessarily a disqualifying factor, that is what the

14 case said.  But the case also made very clear that the

15 expert had to be familiar with the particular treatment

16 involved.

17          1442 -- so this would be -- give me a

18 second -- 234 Cal.App.3d, and the jump cite is 1442,

19 "The qualification must relate to the branch of the

20 medical field immediately involved in this case."

21          So that is what Jeffer Mangels says.  So the

22 question is, does this gentleman, Dr. Zaretsky, have

23 qualifications in this area?  And it's clear in the

24 record, he said he's never before held himself out to

25 be an expert in this area.
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 1          Reading articles and then disagreeing with the

 2 people that came up with the theory and won a Nobel

 3 Prize for it without any precedent, any state agency or

 4 regulatory agency that supports his view of the world,

 5 is simply ludicrous.  And we came back to the 18th

 6 century in the oral argument by Mr. Bentham and how

 7 Mr. Bentham was -- certainly supported Dr. Zaretsky's

 8 view of the world.

 9          Obviously Dr. Kessler disagreed.  But in one

10 of the very documents that the Department itself put in

11 place, Exhibit 1152, which is this -- it's almost like

12 a CliffsNotes of economic deterrence theory -- it talks

13 about fines.  Says on the second page, "The fundamental

14 formula, H divided by P, harm divided by probability of

15 detection, was noted by Jeremy Bentham and has been

16 observed by many others since."

17          There is nobody who supports the concept that

18 Dr. Zaretsky is offering.  And what I've found

19 interesting is, "Dr. Zaretsky's testimony will provide

20 a clear contrast to Dr. Kessler's view."  And he says

21 in Dr. Kessler's view, the theories of economic

22 deterrence have never been applied by anybody.  They've

23 been applied all across the board.  Sentencing

24 guidelines, we've talked about how they've been applied

25 in the very factors that the Court is supposed to look
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 1 at.  We've talked about all the different examples

 2 where this theory is in fact implied.

 3          What's significant, your Honor, is having a

 4 complete absence of qualifications, for Dr. Zaretsky to

 5 offer up his testimony when he can't cite anybody that

 6 supports his view is simply not appropriate.  And when

 7 I say "anybody," focusing on what's really at issue

 8 here, which is a state regulatory agency.

 9          Most importantly, though, for this proceeding,

10 and not at all addressed by the Department, were the

11 two most critical points, I think, from a practical

12 perspective, which is the CDI has never before applied

13 this theory to the assessment of penalties ever.

14 Right?

15          The stated theory conflicts with the factors

16 that the ALJ is instructed to consider in assessing

17 penalties.  Clear as day, they don't even seem to

18 dispute it.

19          You know, it's funny, we've been accused on

20 this side of putting the Department on trial.  I'm

21 beginning to wonder who is putting the Department on

22 trial, your Honor, us or them?

23          Remember, Dr. Zaretsky's closing line was he

24 doesn't think there's been effective deterrence by the

25 Department of Insurance in its entire history until
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 1 today.  I mean, come on.  That's crazy.

 2          And what they're essentially doing is offering

 3 an expert who has no expertise in this area, who deals

 4 with personal injury cases and provider reimbursement

 5 disputes, to basically take a view of the world that

 6 has never been adopted by the Department, that is not

 7 in fact contained in the factors which you have to

 8 utilize in assessing penalty and is essentially saying

 9 ignore all of that, despite the absence of any

10 credentials that would justify his testimony, and

11 basically take a fundamentally different approach than

12 what your mandate is and frankly what this gentleman's

13 mandate is, the Department's mandate.

14          I -- wow.  I've got a couple notes.  I'll try

15 to be brief, your Honor.  Antitrust, treble damages --

16 it's treble the damages, the harm.  Right?  There are

17 certain theories of disgorgement that apply in certain

18 civil contexts, not here.  I think Johnson addressed

19 that issue.

20          The idea that we're so fond of citing United

21 States Supreme Court precedent -- it is the law, your

22 Honor.  The cavalier nature in which we're supposed to

23 throw out the precedent of this Department, we're

24 supposed to ignore the factors that you've been told to

25 utilize, we're supposed to ignore the fact that this
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 1 theory has never been adopted by anybody, and now we

 2 should throw out Supreme Court precedent -- it may

 3 serve their purposes, but it isn't consistent with the

 4 law.

 5          Even the concept, your Honor, that I read in

 6 BMW, the Department contending they don't have to be

 7 consistent in their enforcement of the laws -- I mean,

 8 as the Supreme Court noted in that case, it is the

 9 essence of the law.  And, frankly, the cavalier way in

10 which that's approached is really on some level

11 offensive.

12          The notion -- the new notion, the

13 opportunistic approach that's being taken in this

14 argument that suddenly punitive damages are not

15 relevant -- as I recall with Dr. Zaretsky, the only

16 articles that he was citing that even arguably

17 supported him sort of maybe if you scratched your head

18 this way (indicating) were articles related to punitive

19 damages.  And I think I may have actually even objected

20 that they weren't relevant, and we got a whole speech

21 about how they are.

22          And yet now Mr. Strumwasser is saying

23 anything, any jurisprudence related to punitive damages

24 is thrown out and should be disregarded?  Again, not

25 consistent with what the law says and certainly not
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 1 consistent with their position in this case, your

 2 Honor.

 3          You know, to sort of jump around just a bit, I

 4 mean, wow, throughout the entire case, I mean, when

 5 we're talking about consistency and the importance of

 6 being held to their word -- "United's not at issue.

 7 It's PacifiCare.  United's not a respondent.  Don't

 8 produce documents related to United, different issues

 9 between the two companies," but now we're at the end of

10 the case.  Suddenly United's the, "relevant entity for

11 purposes of penalties"?

12          You know, your Honor, I actually, as a result

13 of this case -- I read nonfiction mostly, but I picked

14 up that book "The Trial" by Kafka.  It really is having

15 a lot of resonance to me.  And the idea that, when I

16 point out, after two years of trial -- I mean, we are

17 going on a record here -- that they're not done with

18 their pleadings -- you know, I don't know if you've

19 read "The Trial," but it is about a gentleman who's

20 just trying to understand what he's being charged with.

21 And it keeps changing.

22          And it keeps changing in a very opportunistic

23 way, not unlike this case, your Honor.  Because if one

24 theory doesn't work, they come up with a new theory and

25 a new theory after that and a new theory after that.
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 1 It is a shifting target.

 2          And I know, your Honor, you have served in

 3 this as a judge for 25 years.  I know you feel this

 4 way.  Frankly, I think all of us do.  The rule of law

 5 is paramount.  And the rule of law requires a certain

 6 objective treatment be given to all entities.  And

 7 that's simply what we're asking for.  We're asking for

 8 the Department to abide about the law and abide by

 9 their own words.

10          The idea that United -- this is this just in

11 case the Court or the Commissioner issues an award

12 that's in excess of $700 million, which is the assets

13 that are sitting in PLHIC -- right?  That that's really

14 the only reason they're bringing United into it is

15 absolutely disingenuous, your Honor.

16          If you go back and look at Dr. Zaretsky's

17 testimony, Dr. Zaretsky is trying to impute fines from

18 United companies outside of California, different lines

19 of business with this general, "Oh, United.  United."

20 And that was the thing.  Dr. Zaretsky says, "I don't

21 distinguish between all of those corporations.  I don't

22 care who made the decisions.  It's just the parent,"

23 the idea that any fine in any place in the country

24 dealing with any affiliate of United suddenly becomes

25 imputed in this case -- which is exactly what the
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 1 Department is trying to -- this is not just about just

 2 in case the company doesn't have the assets to justify

 3 the judgment.

 4          This is about trying to put on trial someone

 5 that they settled with years ago and in a blatant

 6 obvious way that disregards the law.  So this is not

 7 just about, "In the future, maybe we'll need to do

 8 that."  If that's true, your Honor, in the future, then

 9 the Department can deal with that in the future.  It

10 doesn't need to be in this proceeding right now.

11          And it certainly don't need to be in the way

12 that it is United that is now being put on trial.  It

13 is fines which have absolutely nothing to do with this

14 case being referenced in Dr. Zaretsky's testimony and

15 said that they are relevant to this proceeding because

16 it's really just one big company.  It isn't.  And

17 there's been absolutely no evidence in this case to

18 support that.

19          Mr. Strumwasser is left to say -- he's putting

20 lay witnesses on the stand, Ms. Norket, you know,

21 people of that caliber, "So who pays your check?"

22          "United."

23          Is that his evidence of alter ego?  That's

24 insane.  That isn't the standard, your Honor.

25 Mr. Strumwasser, in a moment of clarity or truth,



22477

 1 whatever you want to call it, actually said what the

 2 standard is.

 3          It would serve an injustice not to bring that

 4 company into this.  There's nothing to support that

 5 here.  It has to be underfunded, inadequately

 6 capitalized, absence and disregard of corporate forms.

 7          But we don't need to get into that discussion

 8 because this is about Dr. Zaretsky and the testimony he

 9 offered and what was his basis for putting that in the

10 record.

11          It was very clear this had nothing to do with

12 alter ego.  It was simply because there was a board of

13 directors that controlled general policy.  And those

14 shareholders ultimately profited.  And I think we can

15 all agree, whether we do so on the record or not, that

16 that is not a standard for bringing someone else into

17 this proceeding that the Court doesn't have

18 jurisdiction over.

19          Just a few additional points, your Honor.

20          Lots of cases go outside the corporation.  I

21 guess I wrote a big question mark, "Where are they?"

22 The only cases I've seen go to this alter ego, which is

23 simply not relevant.  But Troyk versus Farmers, again,

24 alter ego, right?  Not an enforcement action by the

25 Department.  The Department knows that.
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 1          We spent a lot of time in this case, your

 2 Honor.  And we've all gotten to know each other perhaps

 3 too well.  Right?  But we're at the home stretch here.

 4 We've had the company.  We've understood who the target

 5 of this enforcement action is.  And we've acted

 6 accordingly.

 7          To inject this at the very end, inconsistent

 8 with precedent and frankly fundamental concepts of due

 9 process and fairness, is inappropriate.

10          And just to end on the qualification issue,

11 because, your Honor, in a simple way it can kind of

12 dispose of this entire issue, there really has been

13 very little effort by Dr. Zaretsky to underscore his

14 credentials to be in this case.  But assume for the

15 purposes that he is sufficiently qualified -- which we

16 obviously disagree with -- can he really offer any

17 evidence that is useful to you in this case?

18          And frankly if the answer is no, that he

19 doesn't need to be here -- and it's not about confusing

20 juries -- what is he offering to you on a practical

21 level that will help you to decide this?  And

22 respectfully, it's absolutely nothing.

23          Thank you, your Honor.

24      THE COURT:  Did you have something else to add?

25      MR. STRUMWASSER:  Well, yes.  I will avoid
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 1 responding to the words "crazy" and "insane" and

 2 confine myself to what I can discern of the legal

 3 arguments.

 4          On this question of qualifications, we've

 5 given your Honor, in our opposition, cases that say

 6 that an expert can obtain expertise by reading and

 7 studying and all that.  There should be no doubt about

 8 that.

 9          Very strange, I said that due process

10 obviously does not require confining the penalty to

11 harm.  And I pointed out that there were treble

12 damages.  And Mr. Velkei says, "Well, but that's

13 antitrust.  You find out what the harm is and you

14 treble it."  That's right.  You are not limited to the

15 harm.  Disgorgement of profits, that's right.

16 Deterrence theory is a -- calls for disgorgement of

17 profits.

18          On the question of the relationship between

19 punitive damages and penalties, a number of the

20 articles that Dr. Kessler relied on and cited were

21 about punitive damages.  And so when there was

22 something in even those articles that we called to the

23 witness's attention, Mr. Velkei did indeed object,

24 "This isn't about punitive damages."  But it wasn't our

25 article to begin with.  It was Dr. Kessler's.
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 1          On the question of -- let us be very clear.

 2 The notion that we are constrained by what Mr. Velkei

 3 calls precedent has no basis.  This is the first

 4 enforcement action that has gone to hearing known to

 5 anybody.  There are no precedence for it.  So the

 6 notion that they have a claim that we have somehow

 7 violated fundamental principles of justice by asking

 8 for things that were never asked for in any previous

 9 hearing that was never held is just not of any

10 importance.

11          Specifically on the question of United, the

12 fundamental question is this:  Should this record

13 contain evidence of United's net worth and PacifiCare's

14 ability to pay a penalty depending on what the penalty

15 is?  And whatever else must be said, there's plenty of

16 case law that says that penalties should be considered

17 in the context of the ability of the respondent to pay.

18 And therefore, this evidence is in there so that the

19 question of which entity is relevant, however else that

20 may work out, there will be evidence in the record from

21 which to proceed.

22      THE COURT:  Okay?

23      MR. VELKEI:  Yes, your Honor.  Thank you.

24      THE COURT:  I find this to be extremely

25 intellectually challenging and possibly the most



22481

 1 difficult decision to make in this particular case.

 2          It was interesting, Mr. Strumwasser, that you

 3 brought the issue of top down, you commented about that

 4 the penalties are top down.

 5          I've got to tell you, I'm a bottom up person.

 6 So I look at the law, and I think the law that I have

 7 to follow, regardless of anything that either side

 8 says, is I have to follow 10 CCR 2695.12, and I have to

 9 look at these things that the law requires.

10          Treble damages is something statutorily given

11 to other agencies and other entities.  I don't have

12 that.  Okay?  There is no statute here that says treble

13 damages.  What it says is I need -- it says 5,000 per,

14 10,000 per, and this.

15          And I feel a little pedestrian taking that

16 point of view, but that is my point of view.

17      MR. STRUMWASSER:  Can I clarify that?  I wasn't

18 claiming the statute involved treble damages.  My point

19 was that they are saying that it is irrational and

20 violation of due process to get back more than the

21 harm.

22      MR. VELKEI:  That's not what we're saying.

23      THE COURT:  I don't care.  It doesn't matter.  I

24 feel like I have to follow this rule.  And that's the

25 rule I intend to follow.
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 1          And based on that, I have nothing but respect

 2 for Dr. Zaretsky.  And I'm sure he's an expert in a lot

 3 of different things.

 4          But I actually view this slightly differently

 5 than either side does.  And that is that he purported

 6 to come up with a formula that has not been really

 7 tested anywhere.  I have to agree with PacifiCare on

 8 that -- certainly not in our context.  And then, he

 9 proceeded to explain how he got the numbers within that

10 formula.

11          And the truth of it is, they were meaningless.

12          And I want to tell you that, in striking his

13 testimony and granting the motion, I'm basically doing

14 it on the grounds more of a case called Maatuk,

15 M-A-A-T-U-K, versus Guttmann which is a 2009 case,

16 173 Cal.App.4th 1191, that basically says it's fine to

17 come up with a theory, but when you put the numbers in

18 it, unless the numbers have real meaning, then

19 calculations don't have -- it's just mathematics.

20          And that is really what I came away with after

21 I heard that testimony.  It was great to stick this

22 number in and multiply it by that number and come up

23 with a number.  But the truth is, it was just

24 mathematics.  It didn't relate in any way to the

25 reality in this case or the reality of what I have to
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 1 decide.

 2          So with respect to him, I am going to strike

 3 his testimony.  I don't think it is helpful in

 4 determining this matter.  I think there are other

 5 things that will help us more.

 6          If there is a top, which is what I also think

 7 I'm hearing from you, Mr. Strumwasser, we're going to

 8 have to take that up, obviously.

 9          If there's -- if when we add up, say there are

10 a million fines and we decide that it was

11 intentional -- I'm just, you know -- and you multiply

12 them out, and it comes out to $700 million, then maybe

13 at some point we do have to decide whether or not

14 that's a fair penalty based on who's going to pay it

15 because, obviously, I kind of actually hear in the

16 undertone that you don't really want to be unfair about

17 it.

18          So I think that that is something we have to

19 decide later.  In general, I don't think United is in

20 this case.  I don't think we've had that discussion

21 before.  I don't think United is the target.  I don't

22 think you mean United to be the target.  I think you

23 settled the target.

24          If it comes to a point at some time later, I'm

25 willing to take up again whether or not United can be
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 1 the entity from which we decide whether or not the

 2 penalty is too high.  We have a certain amount of money

 3 apparently in held in -- whatever --

 4      MR. STRUMWASSER:  Surplus.

 5      THE COURT:  -- surplus, and that amount seems to

 6 comport fairly well with what we have so far.  So

 7 unless we get -- I have to reach that somewhere higher,

 8 I'd like to leave that for that.  I don't think United

 9 is the target.  But if we get to a penalty that's more

10 than that surplus, then maybe we do need to discuss

11 whether it's fair or not.

12          I do think it's really important to address

13 these things that the Department made into law and that

14 I have to follow the law.  And I just have to be bottom

15 up.  And I have to understand each of the allegations.

16 I have to understand whether they're proven.  I have to

17 understand whether they are a violation of the law.  I

18 have to understand whether -- what law they violated

19 and whether they were intentional or unintentional.

20 And I have to assess in those ranges what the penalty

21 should be.

22          And I feel pretty strongly that -- with no

23 disrespect, and I thought it was intellectually

24 fascinating.  I really don't think that that's the way

25 I am required to determine what the penalty in this
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 1 matter is.

 2      MR. STRUMWASSER:  We move to strike

 3 Dr. Kessler's testimony.

 4      THE COURT:  I would be willing to take that

 5 motion, but you need to do that in writing.  You need

 6 to let them respond.  I do think it was a little

 7 different, but I understand what you're saying.

 8      MR. STRUMWASSER:  Okay.  And do I understand your

 9 Honor to be saying that deterrence is not at issue

10 here?

11      THE COURT:  No.  Obviously not.  Obviously the

12 legislature considered deterrence in setting the

13 penalties.  Why would they say "5,000 if you don't do

14 it on purpose and 10,000 if you did"?  Because they

15 clearly wanted to keep you from doing something on

16 purpose and hurting people.

17          And while I'm showing my cards, I did not

18 agree with Dr. Kessler about what harm is.  Okay?  I

19 think it was very interesting in how he couched it, but

20 I think he got very limited.  I don't think that's what

21 this is talking about.  I think there are different

22 kinds of harm.

23          But I have to go by this, not by punitive

24 theories in criminal law or early Industrial Revolution

25 philosophical theories.  I'm not saying that deterrence
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 1 is not an issue.  But I really don't think that that

 2 particular formula helps me at all in making a decision

 3 in this matter.  In my discretion, I believe that we've

 4 got to do this from the bottom up.

 5      MR. STRUMWASSER:  One last question, your Honor.

 6 We contend that the factors that are enumerated in

 7 2695.12 are non-exhaustive.  And I just want to

 8 understand that your Honor hasn't foreclosed that

 9 interpretation.

10      THE COURT:  No, I haven't.  I mean, obviously I

11 have been trying think about what this means.  It does

12 say "shall consider."  And it does give you a list.  If

13 there's something else that I should consider, I'm

14 certainly willing to look at it.

15          I think it's fairly broad.  So the frequency

16 of occurrence and/or the severity of the detriment to

17 the public caused by the violation, that's the harm.

18      MR. STRUMWASSER:  That is harm.

19      THE COURT:  That's harm, right?

20      MR. STRUMWASSER:  But the question is, for

21 example, gain is not specifically enumerated but has

22 always been an understanding of ours that that's

23 something that's at issue here.

24      THE COURT:  I'm not going to say you can't argue

25 it, but I'm definitely not convinced, especially after
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 1 the formula, you know, I have to -- I'm not going to

 2 say too much.

 3          But when Dr. Zaretsky was asked how he came up

 4 with the formula to put in the numerator to multiply

 5 the --

 6      MR. VELKEI:  Probability of detection and

 7 enforcement.

 8      MR. STRUMWASSER:  The denominator.

 9      THE COURT:  The probability of detection times

10 the -- you got me now.

11      MR. VELKEI:  Probability of detection and

12 enforcement times --

13      MR. STRUMWASSER:  No, it's divide.

14      THE COURT:  It's the probability of detection and

15 enforcement, and was going to multiply the two things

16 together.  When he was asked what number did he use, he

17 said basically he made it up.  So I just can't go by

18 that.  I can't.

19      MR. STRUMWASSER:  What if we had additional

20 evidence for your Honor on that?  What I'm really

21 getting at is, I think the formula is unassailable.

22 You may have found Zaretsky's testimony on the numbers

23 that he used unacceptable, but the formula I think is

24 somewhere between economics and vanilla logic.

25      MR. VELKEI:  Your Honor, it seems to me that, if
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 1 the Department has the view that this formula has

 2 applicability when the Court considers the factors in

 3 assessing the penalties, they should brief us and give

 4 us an opportunity to respond.

 5      THE COURT:  You're certainly welcome to brief it.

 6 However, the fact of the matter is that, in a situation

 7 like this, it's just mathematics.  It doesn't relate to

 8 anything in the real world.

 9          Mathematics is a wonderful thing.  And you can

10 manipulate it a lot of different ways.  And we've seen

11 that in this case on both sides.  But whether the

12 formula is correct or not, it really hasn't been proven

13 in this context.

14          I don't want to get into Daubert and Kelly

15 Frye.  I don't really think that that's where this

16 goes.  But I am a gatekeeper, and I really do think

17 that this didn't relate to reality in any meaningful

18 way that could help me decide what the penalty in this

19 matter is going to be.

20          And I think we still have some ways to go on

21 that.  The penalty still is between 0 and $700 million,

22 right?

23      MR. STRUMWASSER:  I don't know that even.  I

24 literally don't know that either.

25      THE COURT:  So, I just -- the formula doesn't help
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 1 me.  And it's a shell.  And it's just numbers that are

 2 put into a formula, and they don't have any meaning to

 3 help me make a decision in this matter.

 4          That's not to say that, if you put the numbers

 5 the decision and it came out that it may be in the same

 6 place.  But I've got to do this from the bottom up.  I

 7 can't do it from the top down.

 8      MR. KENT:  And, your Honor, when you say "bottom

 9 up," you used the 5,000 and the 10,000.  Those the top

10 ends.

11      THE COURT:  I understand that.  But the bottom is

12 making findings about what has been proven in this

13 matter.  That's the bottom to me.

14      MR. STRUMWASSER:  You're not talking about the

15 bottom of a range.  You're talking about the

16 intellectual bottom?

17      THE COURT:  I am -- the intellectual bottom.  I've

18 got to start from, you know, the -- maybe I'm

19 pedestrian, but that's the way I have to think.

20          I have to find out, what did you prove?  Some

21 things you proved, maybe some things you didn't.  What

22 did you prove?

23          Then we have to relate that to the law.  Is it

24 a violation of this or a violation of that?  Is it not

25 a violation?  I'm willing to listen to both sides.  And
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 1 then, only then, do we get to the maximum.

 2          If you didn't do it on purpose is 5,000 per --

 3 and this is where this is going to come in.  If you

 4 didn't do it on purpose and it's 5,000 per, then both

 5 the Commissioner and I have to look at each one of

 6 these things and see where it falls in this.

 7          It's kind of like mitigating factors

 8 aggravating factors.  I have to look at it and come up

 9 with some reasonable, rational decision in the

10 framework of this particular law.

11          It doesn't call for treble damages.  It

12 doesn't say I'm supposed to assess what the harm is and

13 then multiply it by three.  It's not in the law.  It's

14 not here.

15          So that's what I'm talking about bottom up.

16 I've got to start from the facts and move up to

17 whatever penalty there might be.  I can't decide from

18 the top down.  It doesn't make sense to me.  It doesn't

19 help me in making that decision.

20          And I'm willing to consider, you know, further

21 assessments from the Department about how they would

22 apply these things.  To me that's important.

23      MR. STRUMWASSER:  That's what we're working on

24 now.  That's what you're going to get from --

25      THE COURT:  I look forward to it.
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 1      MR. VELKEI:  Your Honor, does it make sense with

 2 the time left to just see about scheduling time for

 3 Mr. Cignarale to come back?

 4      THE COURT:  Sure.

 5          We're going off the record for a second.

 6          (Discussion off the record)

 7          (Whereupon, the proceedings recessed

 8           3:30 o'clock p.m.)
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 1 Monday, October 3, 2011             10:34 o'clock a.m.

 2                         ---o0o---

 3                   P R O C E E D I N G S

 4      THE COURT:  This is on the record before the

 5 Insurance Commissioner in the State of California in

 6 the matter of PacifiCare Life and Health Insurance

 7 Company.  This is OAH Case No. 2009061395,

 8 Agency No. UPA 2007-00004.  Today's date is the 3rd of

 9 October, 2011.

10          Counsel are present.  We don't have a

11 respondent today.

12          And I just asked Mr. McDonald off the record

13 if he had something for Marion's Inn so we could finish

14 that, and he said yes.

15      MR. McDONALD:  Yes, your Honor.  I just provided

16 to Mr. Gee -- one thing we had thought to do in

17 response to the request by Marion's Inn which both

18 parties agreed to is that certain portions of the

19 record, of the transcript of Mr. Davidson's testimony

20 be maintained as confidential.

21      THE COURT:  Yes.

22      MR. McDONALD:  So what we did was created a

23 redacted portion -- version of the transcript as well

24 as an unredacted version and put on it "Includes

25 Confidential Material."
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 1          We could give you both those versions, and

 2 your Honor could then have two versions of the

 3 transcript.  The unredacted could go into an envelope,

 4 I guess.

 5      THE COURT:  Sure.

 6      MR. McDONALD:  Then when the parties are briefing

 7 the case, to the extent that we're referencing the

 8 confidential portions, presumably -- I don't think

 9 we've discussed this at all, but in the past what I've

10 done in cases that we've had briefs submitted with

11 confidential portions --

12      THE COURT:  That's fine.  I don't have to even --

13      MR. McDONALD:  We can deal with that down the

14 road.  But in any event, you'd have the two versions,

15 so I can provide them to you.  This is the original

16 unredacted, including everything.

17          And this is the -- that's the redacted

18 version.

19      THE COURT:  Okay.

20      MR. McDONALD:  So we put a legend at the top.

21      THE COURT:  Okay.

22      MR. McDONALD:  So I don't know if you want the

23 court reporter to have --

24      MR. GEE:  Do we need to mark these?

25      THE COURT:  I don't think so.  That doesn't make
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 1 any sense.  Let's not mark them.  Let's just make the

 2 agreement that that's what we're going to do.

 3      MR. McDONALD:  Right.  And my only thought was, to

 4 the extent there's a compilation of transcripts, that

 5 if there's one that somehow becomes public, the

 6 redacted one is the one that becomes public.

 7      MR. GEE:  That's fine with us.

 8      THE COURT:  Do I need to sign anything, do you

 9 think?  Or just leave it that way?

10      MR. McDONALD:  I think it's fine that we've done

11 this on the record.

12      THE COURT:  Has anybody told them?

13      MR. McDONALD:  I'll communicate with them.  If

14 they have issues, I'll let you know.

15      THE COURT:  Okay.

16      MR. GEE:  Would your Honor like to do

17 Mr. Davidson's exhibits, since we're talking about --

18      THE COURT:  Sure.  That's a great idea.

19      MR. GEE:  We have, from the Department, Exhibit --

20      THE COURT:  Let me put these in order.

21      MR. GEE:  Sure.

22      MR. McDONALD:  I had it as 5610 to 5614 and 1094

23 to 1111.

24      MR. GEE:  That's what we have.

25      THE COURT:  5610 -- got it.  That's his resume.
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 1      MR. McDONALD:  Right.  And that extends for five

 2 exhibits to 5614.

 3      THE COURT:  Okay.

 4      MR. McDONALD:  Then under the CDI's markings,

 5 start at 1094 and continue to 1111.

 6      THE COURT:  That's the -- 1094 is the screen shot?

 7      MR. McDONALD:  Yes.

 8      THE COURT:  And 1111 --

 9      MR. GEE:  -- is a letter.

10      THE COURT:  -- is a letter, 9/25/07.

11      MR. GEE:  Yes.

12      THE COURT:  All right.  So should we start with

13 PacifiCare since it's shorter?

14      MR. GEE:  Sure.

15      THE COURT:  Any objection to the resume for

16 Davidson?

17      MR. GEE:  No objection.

18      THE COURT:  That will be entered.

19          (Respondent's Exhibit 5610 admitted

20           into evidence)

21      THE COURT:  Any objection to 5611?

22      MR. GEE:  No objection.

23      THE COURT:  That will be entered.

24          (Respondent's Exhibit 5611 admitted

25           into evidence)
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 1      THE COURT:  Any objection to 5612?

 2      MR. GEE:  No objection.

 3      THE COURT:  Okay.

 4      MR. GEE:  And starting at 5612, it maintains its

 5 confidentiality.

 6      THE COURT:  Okay.  I'm going to put that here.

 7          (Respondent's Exhibit 5612 admitted

 8           into evidence)

 9      MR. McDONALD:  Right.

10      THE COURT:  5613?

11      MR. GEE:  No objection.

12      THE COURT:  That will be entered.

13          (Respondent's Exhibit 5613 admitted

14           into evidence)

15      THE COURT:  Confidential, right?

16      MR. GEE:  That was the supplemental declaration.

17      MR. McDONALD:  I don't think it has to be

18 confidential.

19      THE COURT:  No?

20      MR. McDONALD:  I think just 5612 and 5614.

21      THE COURT:  All right.  5614, any objection?

22      MR. GEE:  No objection.

23      THE COURT:  All right.  That will be entered.

24          (Respondent's Exhibit 5614 admitted

25           into evidence)
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 1      THE COURT:  Then we're going to go to 1094.  All

 2 right.  Any objection?

 3      MR. McDONALD:  No.  But I think --

 4      THE COURT:  These are confidential?

 5      MR. McDONALD:  Confidential, yes.

 6      THE COURT:  All right.

 7          (Department's Exhibit 1094 admitted

 8           into evidence)

 9      THE COURT:  Any objection to 1095?

10      MR. McDONALD:  No, but again -- I think for all of

11 these --

12      MR. GEE:  I understand all of CDI's exhibits from

13 1094 to 1111 to be maintained confidential.

14      THE COURT:  Confidential, all right.

15          (Department's Exhibit 1095 admitted

16           into evidence)

17      MR. McDONALD:  Right.  And I don't think we have

18 objection to any of them.

19      THE COURT:  All right.  Then I'll enter 1096,

20 1097, 1098, 1099, 1100, 1101, 1102, 1103, 1104, 1105,

21 1106, 1107, 1108, 1109, 1110, and 1111.  And those are

22 all confidential, right?

23      MR. McDONALD:  Yes.

24          (Department's Exhibits 1096 through 1111

25           admitted into evidence)
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 1      THE COURT:  All right.  Next?

 2      MR. VELKEI:  Should we do the Boeving exhibits?

 3      MR. GEE:  Sure.

 4      MR. VELKEI:  You want to do those next?

 5      THE COURT:  Sure.  I start at 55 --

 6      MR. GEE:  -- 85?

 7      THE COURT:  -- 85, that's the Linked-In page for

 8 Mr. Boeving, correct?

 9      MR. GEE:  Yes.

10      THE COURT:  5585, any objection?

11      MR. GEE:  No objection.

12      THE COURT:  All right.

13          (Respondent's Exhibit 5585 admitted

14           into evidence)

15      THE COURT:  5586?

16      MR. GEE:  No objection.

17          (Respondent's Exhibit 5586 admitted

18           into evidence)

19      THE COURT:  5587?

20      MR. GEE:  No objection.

21          (Respondent's Exhibit 5587 admitted

22           into evidence)

23      THE COURT:  5588?

24      MR. GEE:  No objection.

25
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 1          (Respondent's Exhibit 5588 admitted

 2           into evidence)

 3      THE COURT:  5589?

 4      MR. GEE:  No objection.

 5          (Respondent's Exhibit 5589 admitted

 6           into evidence)

 7      THE COURT:  5590?

 8      MR. GEE:  Yes, we do have an objection.  There's

 9 no foundation for this exhibit.

10      THE COURT:  Okay.

11      MR. VELKEI:  I don't think this is in -- this

12 shouldn't be in any dispute, your Honor.  This is just

13 based upon what's in the record in terms of what the

14 systems are, product types, and states.

15      THE COURT:  Okay.  I have to look at it.

16          Okay.  So are you seriously objecting to this

17 because you think it's not correct?

18      MR. GEE:  We just don't know if it's correct.

19      THE COURT:  Okay.

20      MR. GEE:  And I do agree that some of this is in

21 the record, and I know some of it is.  But I'm not sure

22 all of it is.

23      THE COURT:  You want to work on that together to

24 make sure that it is?

25      MR. VELKEI:  I think this is correct.  I mean, if
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 1 there's some issue that the Department has, let us

 2 know.  I'm not aware of any inaccuracy in this.  Right?

 3 It kind of comes back to all the charts and cuts of the

 4 data the Department has put in.  We've not even had an

 5 opportunity to review that.  They've been admitted into

 6 evidence.  This is really -- I didn't think this would

 7 be objectionable at all.

 8      MR. GEE:  The cuts of data I think you're

 9 referring to are very different.  Those are from

10 databases that PacifiCare has produced.

11      THE COURT:  Is there any way you can check into

12 this to see if it's correct?

13      MR. GEE:  Are you asking us?

14      THE COURT:  Yes.

15      MR. GEE:  For example, I've never seen a system

16 called PCMG.  I've never seen a system called CAM.

17      THE COURT:  Okay.

18      MR. GEE:  So I'm not sure how the Department could

19 check.

20      THE COURT:  I'm not sure how relevant that part is

21 either.  All right.  I'll put it aside.

22      THE COURT:  5591?

23      MR. GEE:  No objection.

24          (Respondent's Exhibit 5591 admitted

25           into evidence)
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 1      THE COURT:  5592?

 2      MR. GEE:  No objection.

 3          (Respondent's Exhibit 5592 admitted

 4           into evidence)

 5      THE COURT:  5593?

 6      MR. GEE:  No objection.

 7          (Respondent's Exhibit 5593 admitted

 8           into evidence)

 9      THE COURT:  5594?

10      MR. GEE:  No objection.

11          (Respondent's Exhibit 5594 admitted

12           into evidence)

13      THE COURT:  5595?

14      MR. GEE:  No objection.

15          (Respondent's Exhibit 5595 admitted

16           into evidence)

17      THE COURT:  5596?

18      MR. GEE:  No objection.

19          (Respondent's Exhibit 5596 admitted

20           into evidence)

21      THE COURT:  5597?

22      MR. GEE:  No objection.

23          (Respondent's Exhibit 5597 admitted

24           into evidence)

25      THE COURT:  Then the next one I have is the motion
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 1 to strike, which goes with the record.  Is there

 2 more -- is more of this Boeving?

 3      MR. VELKEI:  I have a 5599 and a 5600.

 4      THE COURT:  Okay.

 5      MR. VELKEI:  I have actually 5599 through 5609 as

 6 additional exhibits for Mr. Boeving.

 7      THE COURT:  Okay.  Do you have 5599, Mr. Gee?

 8      MR. GEE:  Yes.

 9      THE COURT:  Any objection?

10      MR. GEE:  No objection.

11          (Respondent's Exhibit 5599 admitted

12           into evidence)

13      THE COURT:  5600?

14      MR. GEE:  No objection.

15          (Respondent's Exhibit 5600 admitted

16           into evidence)

17      THE COURT:  5601?

18      MR. GEE:  No objection.

19          (Respondent's Exhibit 5601 admitted

20           into evidence)

21      THE COURT:  5602?

22      MR. GEE:  That goes with the record?

23      THE COURT:  Yes, it does.

24          5603?

25      MR. GEE:  No objection.
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 1      THE COURT:  That will be entered.  Those are all

 2 entered.

 3          (Respondent's Exhibit 5603 admitted

 4           into evidence)

 5      THE COURT:  5604?

 6      MR. GEE:  No objection.

 7          (Respondent's Exhibit 5604 admitted

 8           into evidence)

 9      THE COURT:  5605?

10      MR. GEE:  No objection.

11          (Respondent's Exhibit 5605 admitted

12           into evidence)

13      THE COURT:  5606?

14      MR. GEE:  No objection.

15          (Respondent's Exhibit 5606 admitted

16           into evidence)

17      THE COURT:  5607?

18      MR. GEE:  No objection.

19          (Respondent's Exhibit 5607 admitted

20           into evidence)

21      THE COURT:  5608?

22      MR. GEE:  No objection.

23          (Respondent's Exhibit 5608 admitted

24           into evidence)

25      THE COURT:  5609?
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 1      MR. GEE:  No objection.

 2          (Respondent's Exhibit 5609 admitted

 3           into evidence)

 4      THE COURT:  So what I'm going to do with 5590 is

 5 I'm going to admit it to the extent it matches other

 6 documents.  But if you're going to use it to argue

 7 from, you're going to have to cite back to something

 8 that makes sense.  For NICE and ILIAD and RIMS and

 9 OTIS, I don't have any problem.  But for some of the

10 others, especially other states, I don't know what it

11 means.

12      MR. VELKEI:  Yes, your Honor.  Really the point

13 was that this was a pretty big integration.

14      THE COURT:  Yes, it's big.  I'll buy that.

15      MR. VELKEI:  Right?

16      THE COURT:  I'll admit it, but the admission is

17 limited.

18      MR. VELKEI:  Thank you, your Honor.

19          (Respondent's Exhibit 5590 admitted

20           into evidence)

21      THE COURT:  All right.  And do you have any --

22      MR. GEE:  We do.  We have 1093, which is the

23 pre-filed direct testimony of Mr. Boeving.

24      THE COURT:  Okay.

25          All right.  Any objection?
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 1      MR. VELKEI:  I mean, only what was reflected in

 2 our motion to strike, your Honor.  Otherwise, no.

 3      THE COURT:  All right.  That will be entered.

 4          (Department's Exhibit 1093 admitted

 5           into evidence)

 6      THE COURT:  Is that it?  That's it.

 7      MR. GEE:  We have 1112.  It's a Form 10-Q.

 8      THE COURT:  Hold on.

 9          All right.  Any objection to 1112?

10      MR. VELKEI:  No objection, your Honor.

11      THE COURT:  That will be entered.

12          (Department's Exhibit 1112 admitted

13           into evidence)

14      MR. GEE:  1113.

15      THE COURT:  Any objection?

16      MR. VELKEI:  No objection.

17      THE COURT:  That will be entered.

18          (Department's Exhibit 1113 admitted

19           into evidence)

20      MR. GEE:  That's all we have.

21      THE COURT:  And the opposition to Zaretsky's

22 motion, which is 1114, should go with the record?

23      MR. GEE:  Yes.

24      THE COURT:  All right.  Who's next?

25      MR. VELKEI:  Mr. McNabb, do you think, so we go in
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 1 order?

 2      MR. GEE:  Sure.

 3      THE COURT:  Okay.  Mr. McNabb is --

 4      MR. GEE:  We have 1115 to 1123.

 5      MR. KENT:  Right.

 6      MR. GEE:  Then 1138 and 1139.

 7      THE COURT:  Let's see.  Let's start with 1115.

 8      MR. KENT:  No objection.

 9      THE COURT:  Wait, wait, wait.  I'm at 1015.

10          1115 is the article.  No objection?

11      MR. KENT:  No objection.

12      THE COURT:  That will be entered.

13          (Department's Exhibit 1115 admitted

14           into evidence)

15      THE COURT:  1117?

16      MR. KENT:  No objection.

17      THE COURT:  That will be entered.

18          (Department's Exhibit 1117 admitted

19           into evidence)

20      THE COURT:  1118?

21      MR. KENT:  No objection.

22      THE COURT:  That will be entered.

23          (Department's Exhibit 1118 admitted

24           into evidence)

25      THE COURT:  1119?
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 1      MR. KENT:  No objection.

 2      THE COURT:  That will be entered.

 3          (Department's Exhibit 1119 admitted

 4           into evidence)

 5      THE COURT:  1120?

 6      MR. KENT:  No objection.

 7          (Department's Exhibit 1120 admitted

 8           into evidence)

 9      THE COURT:  1121?

10      MR. KENT:  No objection.

11          (Department's Exhibit 1121 admitted

12           into evidence)

13      THE COURT:  1122?

14      MR. KENT:  No objection.

15          (Department's Exhibit 1122 admitted

16           into evidence)

17      THE COURT:  Then I have the offer of proof going

18 with the record.  And then that's all I have there,

19 right?

20      MR. GEE:  Then it picks up 1138 and 1139.

21      THE COURT:  1138, any objection?

22      MR. KENT:  No objection.

23          (Department's Exhibit 1138 admitted

24           into evidence)

25      THE COURT:  1139?
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 1      MR. KENT:  No objection.

 2          (Department's Exhibit 1139 admitted

 3           into evidence)

 4      THE COURT:  Is that it?

 5      MR. KENT:  That's it for --

 6      MR. GEE:  That's it.

 7      THE COURT:  Then what about -- do you have any?

 8      MR. KENT:  We start on our side at 5615, go up to

 9 5631, I believe.

10      THE COURT:  Yes.  Report of McNabb, any objection?

11      MR. GEE:  No objection.

12      THE COURT:  That will be entered.

13          (Respondent's Exhibit 5615 admitted

14           into evidence)

15      THE COURT:  5616, CV, any objection?

16      MR. GEE:  No objection.

17          (Respondent's Exhibit 5616 admitted

18           into evidence)

19      THE COURT:  5617?

20      MR. GEE:  No objection.

21      THE COURT:  That will be entered.

22          (Respondent's Exhibit 5617 admitted

23           into evidence)

24      THE COURT:  5618?

25      MR. GEE:  No objection.
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 1      THE COURT:  That will be entered.

 2          (Respondent's Exhibit 5618 admitted

 3           into evidence)

 4      THE COURT:  5619?

 5      MR. GEE:  No objection.

 6      THE COURT:  That will be entered.

 7          (Respondent's Exhibit 5619 admitted

 8           into evidence)

 9      THE COURT:  5620?

10      MR. GEE:  Yes.  No foundation for this exhibit.

11 Mr. McNabb testified that he didn't prepare it, and he

12 was relying on other people's calculations.

13      THE COURT:  Okay.  I think -- you know, there's

14 some things experts get to do, provided that he

15 verified it.  He doesn't have to actually do the

16 calculations --

17      MR. GEE:  Well -- I'm sorry.

18      THE COURT:  -- as long as he verifies them.

19      MR. GEE:  I just don't think the underlying data

20 has been verified.  We don't know how they came to

21 these numbers.  They cite these two exhibits that were

22 used with Dr. Zaretsky, and he obviously didn't lay any

23 foundation for these data either.

24      MR. KENT:  Well, Dr. -- I believe Dr. Kessler

25 testified about these.  These were two of his slides,
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 1 and we used those ahead of time.

 2      THE COURT:  Okay.

 3      MR. KENT:  The other thing is that Mr. Strumwasser

 4 had quite a bit of an opportunity to cross-examine

 5 Mr. McNabb about this.

 6      THE COURT:  All right.  I'm going enter it, you

 7 know, with the proviso that it was an expert who talked

 8 about it and there was cross-examination on it and that

 9 we don't know necessarily what the underlying data is.

10 So I'll also enter it limited.

11          (Respondent's Exhibit 5620 admitted

12           into evidence)

13      THE COURT:  Is that Dr. -- I mean Mr. McNabb?

14      MR. KENT:  Yes.

15      THE COURT:  So then do you want to do Dr. Kessler?

16      MR. KENT:  We've got a couple more McNabb.  I

17 think we're up to 5628.

18      THE COURT:  I'm sorry.  I apologize.  That's

19 right.  He came back.

20          5628, oh, yes.  Timelines, any objection?

21      MR. GEE:  No objection.

22      THE COURT:  And is the e-mail --

23      MR. GEE:  5629?

24      THE COURT:  Yes.

25      MR. GEE:  No objection.
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 1      THE COURT:  And 5630?

 2      MR. GEE:  No objection.

 3      THE COURT:  5631?

 4      MR. GEE:  No objection.

 5      THE COURT:  5632?

 6      MR. GEE:  I don't know if that's --

 7      MR. KENT:  I think that's on to another witness.

 8      THE COURT:  All right.  So those will all be

 9 entered.

10          (Respondent's Exhibits 5628 through 5632

11           admitted into evidence)

12      THE COURT:  Now do you want to do Dr. Kessler?

13      MR. GEE:  Your Honor, we would like to hold off on

14 Dr. Kessler.  We have a possible motion to strike as

15 was discussed on Friday.

16      THE COURT:  All right.

17      MR. GEE:  Thank you, your Honor.

18      THE COURT:  Then do you want to do --

19      MR. KENT:  Do you want to handle it that way, or

20 do you want to try to get them into evidence with the

21 understanding that they can -- the issue can get

22 revisited later?  It seems like we're here, and we've

23 got the time, and we've got our notebooks.

24      MR. GEE:  We just don't know the scope of it --

25      THE COURT:  They don't know what their objection
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 1 is going to be.

 2          What about Sreckovich?  Do we want to --

 3      MR. VELKEI:  Yes, I think we can.  There's no

 4 reason not to.

 5      THE COURT:  There was a dispute -- well, we can

 6 do -- some of them should be entered.  So where are

 7 those?

 8      MR. GEE:  From the Department, we have 1154 to

 9 1173.

10      THE COURT:  Okay.  1154.  Okay.  Any objection?

11      MS. EVANS:  No objection.

12      THE COURT:  That will be entered.

13          (Department's Exhibit 1154 admitted

14           into evidence)

15      THE COURT:  1155?

16      MS. EVANS:  No objection.

17      THE COURT:  That will be entered.

18          (Department's Exhibit 1155 admitted

19           into evidence)

20      THE COURT:  1156?

21      MS. EVANS:  We do have an objection to this one as

22 lacks foundation and actually to a number of these for

23 the same reason.

24      THE COURT:  Okay.  Let me -- I have to pull them.

25 How many are there?
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 1      MS. EVANS:  Eight, your Honor, 1156 through 1159,

 2 1160, and 1165 through 1167.

 3      THE COURT:  So you have no objection to 1161?

 4      MS. EVANS:  That's correct, your Honor.

 5      THE COURT:  Or 1162?

 6      MS. EVANS:  No objection.

 7      THE COURT:  1163?

 8      MS. EVANS:  No objection.

 9      THE COURT:  1164?

10      MS. EVANS:  No objection.

11      THE COURT:  1165?

12      MS. EVANS:  Objection then.

13      THE COURT:  So I'll enter all of those.

14          (Department's Exhibits 1161 through 1164

15           admitted into evidence)

16      MS. EVANS:  Then starting with 1168, we have no

17 objection to 1173, which is the end.

18      THE COURT:  Okay.  Okay.  1168?

19      MS. EVANS:  No objection.

20          (Department's Exhibit 1168 admitted

21           into evidence)

22      THE COURT:  1169?

23      MS. EVANS:  No objection.

24          (Department's Exhibit 1169 admitted

25           into evidence)
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 1      THE COURT:  1170?

 2      MS. EVANS:  No objection.

 3          (Department's Exhibit 1170 admitted

 4           into evidence)

 5      THE COURT:  1171?

 6      MS. EVANS:  No objection.

 7          (Department's Exhibit 1171 admitted

 8           into evidence)

 9      THE COURT:  1172?

10      MS. EVANS:  No objection.

11          (Department's Exhibit 1172 admitted

12           into evidence)

13      THE COURT:  1173?

14      MS. EVANS:  No objection.

15          (Department's Exhibit 1173 admitted

16           into evidence)

17      THE COURT:  I have to pull the other ones.  Let's

18 do the other side first.  I do have a -- then  1174 is

19 going with the record.  That's the opposition to

20 Boeving.

21          So what are the other ones?

22      MS. EVANS:  Our first was 5634, her report.

23      THE COURT:  56-what?

24      MS. EVANS:  I have 5634.

25      THE COURT:  Okay.  Any objection?



22523

 1      MR. GEE:  No objection.

 2      THE COURT:  That will be entered.

 3          (Respondent's Exhibit 5634 admitted

 4           into evidence)

 5      THE COURT:  5635?

 6      MR. GEE:  No objection.

 7      THE COURT:  That will be entered.

 8          (Respondent's Exhibit 5635 admitted

 9           into evidence)

10      THE COURT:  5636?

11      MR. GEE:  Just to the first page.  This is the

12 slide that your Honor struck.

13      THE COURT:  Okay.

14      MR. GEE:  So no objection to the second page of

15 5636.

16      MS. EVANS:  That's fine, your Honor.

17          (Respondent's Exhibit 5636, Slide 2

18           only, admitted into evidence)

19      THE COURT:  That's it?

20      MS. EVANS:  That's it for ours.

21      THE COURT:  We can go off the record for a second.

22          (Discussion off the record)

23      THE COURT:  Go back on the record.

24          Go ahead.

25      MS. EVANS:  Your Honor, we have essentially the
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 1 same objections to all of these.  They lack foundation.

 2 Ms. Sreckovich was presented with the CD's, which she

 3 wasn't even asked to testify about.  And the additional

 4 cuts of data presented by CDI, she was unable to

 5 provide any meaningful testimony on the stand about

 6 what these represented other than to accept CDI's

 7 representations.

 8          CDI had an opportunity to bring an expert,

 9 their own expert, to present this data if they wished,

10 and they chose not to.  So that's our position on these

11 documents.

12      THE COURT:  Okay.

13          Mr. Gee?

14      MR. GEE:  So 1156 is a database that PacifiCare

15 produced to the Department.  And 1157 to -60 are

16 analyses of data from their production.  This is no

17 different than the process we've used for the

18 Johnson & Rountree people, where they provide us data

19 and we summarize that data.

20          PacifiCare has this data, and they have the

21 opportunity to check our work.  If there is a problem

22 with one of these spreadsheets, they have every right

23 to bring it to the Court's attention and to offer

24 counter exhibits.

25      THE COURT:  Do I hear anything further?
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 1      MS. EVANS:  Specifically on, for example, 1157,

 2 your Honor, you'll recall that this exhibit, the Court

 3 had a tremendous amount of questions for counsel about

 4 how this was created and what this represented.  And

 5 Ms. Sreckovich was simply not in a position to provide

 6 any testimony to lay a foundation for this.

 7      THE COURT:  But it came off of a CD, correct?

 8      MR. GEE:  Came off of a CD.

 9      MS. EVANS:  Correct.

10      MR. GEE:  And then 1156 -- they're Excel

11 spreadsheets showing our work for how we created 1165

12 and 1167.

13      THE COURT:  I don't think these are any big

14 surprise, so I'm going to enter them.  That's 1156,

15 1157, 1158, 1159 and 1160.  And then the rework counts

16 are 1165, 1166 and 1167.  So they will be entered.

17          (Department's Exhibits 1156 through 1160

18           admitted into evidence)

19          (Department's Exhibits 1165 through 1167

20           admitted into evidence)

21      THE COURT:  And now the other side is?

22      MR. VELKEI:  I think that's it, your Honor, save

23 for the issue on --

24      THE COURT:  That's it?

25      MR. VELKEI:  -- what portions of the testimony
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 1 need to be stricken.

 2      THE COURT:  Okay.  So did you have a chance to

 3 look at the -- you know what?  I don't have your

 4 annotated one.  I might have left it in my office.  I

 5 was looking at it.  Do you have another copy here?

 6      MR. VELKEI:  We do.

 7      MS. EVANS:  I think so, yes.

 8      MR. VELKEI:  Your Honor, give us one minute to

 9 find one more copy, but this should do the trick.

10      THE COURT:  No problem.

11           Did you get a chance to look at it?

12      MR. GEE:  I did, your Honor.

13      MR. VELKEI:  Here's the proposal as well.

14      THE COURT:  Okay.  So basically there's agreement

15 on starting at Page 22299, Line 23, correct?

16      MR. GEE:  Yes.

17      THE COURT:  All the way up to 22302, Line 19 and

18 then there's disagreement.  So I guess -- go ahead.

19      MR. GEE:  I think the source of the disagreement

20 is we understood your Honor's order striking the

21 testimony of Slide 1 and the testimony about it to be

22 on the basis that the witness had no foundation to

23 testify about and was not an expert to testify about

24 PacifiCare's internal practices and procedures for how

25 they calculate or how they enter in the received date
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 1 for claims in their system.  And most of what she

 2 testified on that issue was, we believe, contradicted

 3 by the evidence in the record.

 4          And when I see what PacifiCare's proposing, I

 5 think they have taken a narrow tack and thought just

 6 any testimony where we specifically referenced Slide 1.

 7 So, for example, this first point of disagreement,

 8 starting on 22302, Line 20, this is testimony about

 9 what dates PacifiCare uses in its standard practice for

10 received dates for pended claims and for rework claims.

11 And she gave what she understood from her conversations

12 with Ms. Knous what dates PacifiCare used for the

13 received dates for those types of claims.  And we just

14 don't think she has any foundation for that, and we

15 just don't think she's an expert on that.

16      THE COURT:  I'll tell you what my concern is.  My

17 concern is that I do not want, through that testimony,

18 that witness, to create a conflict in the evidence.

19      MR. VELKEI:  Totally understood, your Honor.

20      THE COURT:  Because she can't do that.

21      MR. VELKEI:  We're not creating a conflict.  I

22 mean, this is testimony related to a completely -- as I

23 understand it, to give some context, we got these cuts

24 of data the day before.  Ms. Sreckovich tried to make

25 sense of one.  And giving specific details around 2,000
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 1 claims, clearly she just didn't have the time or the

 2 information to address it.

 3          So this Court struck Slide 1 in 5636.  So

 4 we've taken out any reference.  The first dispute at

 5 22302 to 22303, is related to an entirely different

 6 exhibit and one they didn't even cross her on.  So it's

 7 a completely different issue.

 8          The issue there is could these be something

 9 other than rework paid claims.  She said absolutely,

10 they could very well be something that was closed or

11 denied for lack of sufficient information.  And based

12 upon her experience of the industry, those numbers

13 aren't inconsistent with what she would typically see.

14 Completely different issue.

15          And on the cross, Mr. Gee didn't even address

16 it with her.

17      MR. GEE:  I did address this particular issue.  I

18 didn't specifically -- perhaps I didn't specifically

19 reference the exhibit Mr. Velkei is referring to.  But

20 she is testifying here about PacifiCare's practices for

21 this set of claims and what they -- you know, if your

22 Honor turns to 22304, the next page, she's talking

23 about what date PacifiCare uses for -- to enter in the

24 "received date" field for the claims data.  And that

25 is -- that is the problem.  That is contradicted by the
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 1 evidence in the record.

 2      MR. VELKEI:  There's nothing in these pages that

 3 contradicts anything in the record.  She specifically

 4 is saying here -- she was asked by Mr. Gee, "Is there

 5 some explanation other than just reworking a paid

 6 claim?"

 7      THE COURT:  But that isn't what this says.  And

 8 this is in contradiction to Ms. Norket's testimony.

 9 And she doesn't have any expertise to testify in

10 contradiction to her.

11      MR. VELKEI:  Your Honor, can we talk about what

12 specifically is in contradiction in these --

13      THE COURT:  Yes.

14                         "In this case, where

15                    the company was in error in

16                    adjudicating the claim" --

17      MR. VELKEI:  Where are you reading?

18      THE COURT:  I'm sorry.  Back 22304, Line 11.

19      MR. VELKEI:  Hold on one second.

20      MR. GEE:  And just --

21      MR. VELKEI:  Yes, but that's not inconsistent.

22                         "When the company would

23                    go back to the date of the

24                    original claim and use that

25                    date as the received date."
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 1          I mean, that is what they do.  And in fact, I

 2 think part of this -- I mean, part of this issue about

 3 received and which date they use, I mean, if you go on

 4 into the testimony, at the very end she's presented

 5 with Ms. Norket's testimony and said, "Do you disagree

 6 with this?"

 7          She goes "no."

 8          "Did Ms. Knous say anything inconsistent with

 9 what Ms. Norket is saying here?"

10          "No."

11          So, in fact, I think what Ms. Sreckovich is

12 saying, particularly in those pages, is exactly

13 consistent with what Ms. Norket said.  There was a

14 point later on, your Honor, where it got a little

15 confused.  And literally within the space of a page

16 Mr. Gee says, "Are you contending something different

17 from what Ms. Norket is testifying to?"

18          And she says "no."

19          Maybe we can get that testimony.

20      THE COURT:  Well, to the extent that this is

21 somehow in contradiction to Ms. Norket, I'm striking it

22 because she doesn't have the knowledge or ability to

23 testify about it.

24      MR. VELKEI:  She's not saying anything

25 inconsistent in those pages.
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 1      THE COURT:  Well, you're saying she isn't.  It

 2 looks inconsistent to me.

 3      MR. VELKEI:  But, your Honor, what you just

 4 pointed out is not inconsistent.  So what you said was

 5 22304 at Line 11:

 6                         "In the case where

 7                    the company's in error in

 8                    adjudicating the claim, the

 9                    company would go back to

10                    the date of the original

11                    claim and use that date as

12                    the claim received date in

13                    the calculation."

14          That's entirely consistent with what

15 Ms. Norket said.

16      THE COURT:  I'm sorry.  I agree with Mr. Gee.

17 That is not what Ms. Norket said.  That's what they

18 were supposed to do.  That's what she said.

19      MR. GEE:  They had to manually do it.

20      THE COURT:  They had to manually do it.  That's

21 what you were supposed to do.  That's not what they did

22 necessarily.

23          I agree with Mr. Gee.  I'm sorry.  I think

24 it's inconsistent with Ms. Norket's testimony, and I'm

25 not going to create an inconsistency with a witness who
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 1 isn't directly familiar with the actual operation.

 2 She's asking people, going and asking around and coming

 3 here and testifying about what she asked around to.

 4      MR. VELKEI:  But, your Honor, she's entitled as an

 5 expert to get information from the company.  If the

 6 Court has a specific concern with that specific answer,

 7 I'm okay to strike it.

 8          But just to put in perspective on this Exhibit

 9 1167, which was not addressed in recross, the answer is

10 there are 54 thousand claims that -- reworks that

11 appear as timely.  The Department's position is that's

12 not even possible.  And her answer is yes, it is,

13 because that doesn't mean it's a rework of a paid

14 claim.  It could be a claim that was closed for lack of

15 sufficient information, in which case using that new

16 received date is appropriate.

17          That's a totally different issue from Slide 1,

18 which was, "Here are 2,000 claims that show as timely

19 where interest was paid.  Explain those claims and what

20 was the basis underlying those specific explanations."

21          That was a different issue.  And the Court

22 expressed concern about that issue.  And Ms. Sreckovich

23 said on the stand she didn't have time to address it

24 herself.  But what's addressed in 22302 and 22303 is

25 just general practices and whether that would be
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 1 consistent with the industry.  This is -- that's a very

 2 different issue, your Honor.

 3          I mean, even what the Department is trying to

 4 take on Slide 2, the Court very expressly said Slide 2

 5 could remain in evidence.  And Slide 2 was addressing

 6 what Ms. Sreckovich was talking about there.

 7      MR. GEE:  No.  Slide 2, we kept in the testimony

 8 on Slide 2 except to the extent that it conflicted with

 9 Ms. Norket's testimony.

10          Ms. Sreckovich testified that the received

11 date from Slide 2, which was a rework, was not manually

12 changed.

13      THE COURT:  She did.

14      MR. GEE:  And the company process was to enter in

15 the original received date for reworks, which is

16 directly contradicted by Ms. Norket's testimony.

17      THE COURT:  And I am not going to create an

18 inconsistency with somebody -- she is not entitled as

19 an expert to make that.

20      MR. VELKEI:  And I'm making the point on the

21 record, your Honor, we are not contending anything

22 differently from what Ms. Norket testified to.  So

23 we're not creating an issue.  We'll be clear about

24 that.

25          And if I direct the Court's attention to the
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 1 following page -- pages -- excuse me.  Give me one

 2 second.

 3          Okay.  So it gets to 22336 she starts going

 4 through Ms. Norket's testimony, I personally think she

 5 just got confused, your Honor, 22336, 22337 reading

 6 what Ms. Norket's testimony was.

 7          So then on 22338, which is:

 8                         "Having gone through

 9                    that testimony, do you

10                    disagree with Ms. Norket's

11                    testimony?"

12                         "I don't have the

13                    information that would

14                    enable me to disagree with

15                    that, no."

16                         "Is that inconsistent

17                    with what Ms. Knous told

18                    you?"

19                         "No, it's not."

20      THE COURT:  I think it was.  I'm not going to

21 create that kind of problem in the record.

22 Ms. Norket's testimony stands.

23          Ms. Sreckovich, to the extent that she talked

24 anything about things in contrary to Ms. Norket, I'm

25 going to strike it.  And it will take a little bit
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 1 longer to check the pink part, but at least that first

 2 pink part, I disagree.

 3      MR. VELKEI:  But, your Honor, cited on that first

 4 pink part to the 22304 --

 5      THE COURT:  I'll look through it.  Yes, that's the

 6 part.

 7      MR. VELKEI:  Right.  If your Honor feels strongly

 8 about it, we will agree to it.

 9          What I'm really focused on is 22302 and 22303:

10                         "What do these suffixes

11                    mean?  Can they mean

12                    something else?  What other

13                    designation could an 02 or

14                    higher suffix represent?"

15                         "This could also

16                    represent cases where a

17                    claim is either pended or

18                    denied."

19          That's where we're saying that has nothing do

20 with the issue that concerns the Court.  If the Court

21 has concerns on 22304 and the specific question that:

22                         "What about when the

23                    company was in err on the

24                    original adjudication?

25                    Do you have an understanding
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 1                    of the received date?"

 2      And the answer:

 3                         "Yes."

 4          If the Court views that as inconsistent, we're

 5 happy to stipulate to strike that question and answer,

 6 your Honor.  We're really not trying to create an issue

 7 in the record on that.

 8      THE COURT:  You know, I'm sorry.  22320 --

 9      MR. VELKEI:  Which one?

10      THE COURT:  22320.

11      MR. VELKEI:  Is that farther up?

12      THE COURT:  This is later.  This is testimony

13 where she's --

14      MR. VELKEI:  22320?  I'm sorry, your Honor.  Where

15 were you?

16      THE COURT:  At Line 9.  She says they don't

17 manually change the date.  I'm sorry.  This is in

18 conflict.  I am not going to allow it.

19      MR. VELKEI:  So my understanding is -- I'm sorry,

20 your Honor, if you could just direct me to where you're

21 looking, if that's okay.

22      THE COURT:         "Mr. Gee:  And

23                    it's not manually changed,

24                    that is just the date?"

25                         "Yes, yes.  They do
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 1                    not -- they do not make a

 2                    practice of changing

 3                    dates."

 4      MR. VELKEI:  Frankly, your Honor, I think that

 5 just got confused.

 6      THE COURT:  Well, you know, I don't want confused

 7 testimony in here that is a direct contradiction to

 8 testimony I accepted.

 9      MR. VELKEI:  I understand, your Honor.

10      MR. GEE:  Your Honor will recall, the Department's

11 initial position was to request the data to support

12 this.

13      THE COURT:  Right.  And I am the one that shortcut

14 it.  I am not interested in all kinds of data because,

15 frankly, this was not a new issue.  This is an old

16 issue about what date was used for calculating the

17 interest.  It's not -- I don't know how to express this

18 without, you know --

19      MR. VELKEI:  Your Honor, may I suggest something?

20 I understand a little better the Court's concern.

21 Maybe give us another chance to look back at this pink

22 and see if we can narrow down the disputed issues.

23      THE COURT:  Sure.  That sounds good because there

24 are a couple things in here that I don't really have a

25 problem with.
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 1      MR. VELKEI:  Thank you.  We'll circle back and

 2 clean that up.

 3      THE COURT:  Can I keep this, or do you need it

 4 back?

 5      MR. VELKEI:  No, you can keep it.  It's not a

 6 problem at all.

 7      THE COURT:  So that didn't go well.  Now what?

 8      MR. VELKEI:  Has the Court marked the proposed

 9 order and our objections to --

10      THE COURT:  No, I haven't marked them yet.

11      MR. VELKEI:  Ms. Evans reminded me we should

12 probably go ahead and do that.

13      THE COURT:  I'll do that.

14          So probably coming back tomorrow isn't going

15 to do any good, right?

16      MR. VELKEI:  I don't think so.  We're pretty much

17 done, I think.

18      THE COURT:  Well, I'm going to go look through

19 this.  But there are a few more, right?

20          So this is -- 1175 is the proposed motion on

21 the -- I mean the proposed order on the motion to

22 strike.  And I'm going to stick the objection to the

23 motion to strike and the pages -- I'm going to clip

24 them on there all together.  All right?

25      MR. VELKEI:  Yes.  And we also had a proposed
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 1 order of our own.

 2      THE COURT:  Yes, I'm putting that on top, the

 3 proposed order of yours.  And I'll put that on top with

 4 this, and that will all be --

 5      MS. EVANS:  Your Honor, that's a CDI exhibit

 6 number.

 7      THE COURT:  Oh.  I'm so sorry.

 8      MR. GEE:  Is 1175 the Department's proposed order?

 9      THE COURT:  I made a mistake.  Hang on guys.  I'm

10 sorry.  Thank you, Ms. Evans, for keeping me honest

11 here.  All right.

12          How about 5640, I'll make 5640 your proposed

13 order.  All right?  Plus your objections to the

14 proposed order, plus your suggestions of the yellow and

15 the pink.

16      MS. EVANS:  Thank you, your Honor.

17      THE COURT:  Okay?

18      MR. VELKEI:  Terrific.  Thank you, your Honor.

19      THE COURT:  So that will be 5640.  That is -- and

20 that goes with the record.

21          (Respondent's Exhibit 5640 marked for

22           identification)

23      THE COURT:  Then I have yours.  So I have a

24 request for data from yours and a proposed order

25 granting the Department, and then a quarter-page
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 1 transcript.  And that is 1175.

 2          (Department's Exhibit 1175 marked for

 3           identification)

 4      MR. VELKEI:  Thank you, your Honor.

 5      THE COURT:  And where are we on the audit trail or

 6 whatever for that Page 2?

 7      MR. VELKEI:  It had been produced, your Honor.

 8 We've produced it a couple of times actually.  The

 9 Department's produced it back a couple of times to us.

10      MR. GEE:  The audit trail for that Page 2 of

11 5636?  That has been produced?

12      MR. VELKEI:  Audit trail, we don't have something

13 specifically called the audit trail.  But the

14 information from which Exhibit 2 is derived was all

15 produced to the Department.

16      MR. GEE:  Perhaps you can tell us the Bates

17 number?

18      MR. VELKEI:  I don't have that.  It's been

19 produced a couple of times.  It was produced prior to

20 the litigation.

21      THE COURT:  Can you give him the Bates number?  Is

22 that possible?

23      MR. VELKEI:  I'm sure.  Yes.

24      THE COURT:  All right.  Please do it.

25          All right.  So where are we with the rest of
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 1 this?  Is that everything except for Dr. Kessler?

 2      MS. EVANS:  Right.

 3      MR. VELKEI:  I think so, your Honor.

 4      MR. GEE:  Your Honor, we have one other thing

 5 about Mr. Cignarale's report.  Your Honor's -- I think

 6 Mr. Strumwasser discussed this off the record on

 7 Friday.

 8          Your Honor's ruling on the Zaretsky motion

 9 obviously changes the scope of Mr. Cignarale's report.

10 And we're in the process of taking into account your

11 Honor's comments on penalty, and think they were very

12 helpful.  And we would like to make Mr. Cignarale's

13 testimony as helpful as possible to your Honor.  And

14 we'd like to request about a week extension on

15 Mr. Cignarale's report.

16          The way I see the calendar is that we were

17 initially supposed to file Mr. Cignarale report on the

18 13th.  And we were planning to -- tentatively planning

19 to start cross on the 31st because of PacifiCare's

20 unavailability on the 24th.

21          And by our calculations, we could file the

22 Cignarale report on the 21st and still start cross on

23 the 31st.

24      MR. VELKEI:  Hold on a second, your Honor.

25      THE COURT:  And I would entertain, after you see
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 1 it, if you think you need more time or something, we

 2 can do that.

 3      MR. VELKEI:  Appreciate that.  Then that won't be

 4 a problem, your Honor.

 5      THE COURT:  So we'll have the Cignarale report on

 6 the 21st?

 7      MR. GEE:  Yes.

 8      THE COURT:  Okay.  And then tentatively we're

 9 setting two weeks.  They're already on the calendar.

10 Apparently we've been noticed.

11          But we can change that if we need to.  Let me

12 know on the 21st if there's some problem.

13      MR. VELKEI:  Appreciate that.  Thank you very

14 much, your Honor.

15      THE COURT:  So that would be -- and the 11th is a

16 holiday, so we won't go the 11th, even if we have to

17 change it.  Okay.  Anything else?

18      MR. GEE:  Nothing from the Department.

19      THE COURT:  We don't have to go tomorrow?

20      MR. KENT:  I don't think so, your Honor.

21          (Whereupon, the proceedings recessed

22           at 11:20 o'clock a.m.)

23

24

25
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 1 Wednesday, November 9, 2011         10:50 o'clock a.m.

 2                         ---o0o---

 3                   P R O C E E D I N G S

 4      THE COURT:  This is on the record.  This is before

 5 the Department of Insurance in the matter of PacifiCare

 6 Life and Health Insurance Company.  This is OAH

 7 Case No. 2009061395, Agency No. UPA 2007-00004.

 8          Today's date is -- I think it's November 9th,

 9 right, 2011.

10          Counsel for the Department, would you state

11 your appearance for the record.

12      MR. STRUMWASSER:  Certainly.  Michael Strumwasser

13 and Rachel Deutsch.

14      THE COURT:  And counsel for PacifiCare?

15      MR. KENT:  Good morning, your Honor, Ron Kent,

16 Steve Velkei, Katherine Evans, and Mr. Tom McDonald.

17      THE COURT:  So we talked a little off the record

18 about the evidence.  We did a project, and so we have

19 everything.

20          I've given you material that I have.  And also

21 there's a couple things missing, and you were going to

22 look into it and see if you can get it to me.

23      MR. KENT:  Yes, your Honor.

24      THE COURT:  Then we had a little talk about days

25 and schedules, but clearly we're not on the same page
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 1 here yet.  So we will be shortly.

 2          The first thing I wanted discuss -- you know,

 3 I don't really care; I'm willing to take whatever order

 4 you want.  But the first thing I really wanted to

 5 discuss was the statement of position and the

 6 supplemental --

 7      MR. STRUMWASSER:  Fourth, the fourth supplemental.

 8      THE COURT:  -- fourth supplemental.  And I was

 9 going to mark them for the record.

10          And did I receive an opposition or not?

11      MR. VELKEI:  To the fourth supplemental

12 accusation, your Honor, we will be filing a motion to

13 strike.  So there was no opposition to file.  They just

14 served us with the actual FSA, the fourth supplemental

15 accusation.

16      THE COURT:  So the statement of position I marked

17 as 1176.

18          (Department's Exhibit 1176 marked for

19           identification)

20      THE COURT:  And the fourth supplemental I'm

21 marking as 1177.

22          (Department's Exhibit 1177 marked for

23           identification)

24      THE COURT:  They go with the record.

25          But I do have a request, Mr. Strumwasser.  I
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 1 would like you to please consolidate the accusation in

 2 this matter and put it all in one document.

 3      MR. STRUMWASSER:  Oh, sure.  Would that be

 4 something that would supercede the original and four?

 5      THE COURT:  Sure.  So we'll have it supersede

 6 everything, and it will be the amended pleading,

 7 whatever number amended pleading we can call it, as

 8 opposed to supplemental.

 9      MR. STRUMWASSER:  Actually, we've never had an

10 amended accusation, so we can call it that.  That would

11 be fine.

12      THE COURT:  That's the way it's usually done.

13 Instead of the supplemental, which just adds things, it

14 would be the amended accusation.

15      MR. STRUMWASSER:  Very well.  Is there any urgency

16 to that, your Honor?

17      THE COURT:  Before it's submitted.

18      MR. STRUMWASSER:  Yes, that's what I was -- yes.

19 I would like to have some time to do that.

20      THE COURT:  All right.  But I do want a

21 consolidated pleading at some time.

22      MR. KENT:  Your Honor, we would like it much

23 sooner rather than later because we, as Mr. Velkei

24 said, intend to file a motion.  We think that there are

25 a number of allegations -- alleged violations that are
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 1 new to the case.  It's too late in the day for a number

 2 of reasons.  And we think that that --

 3      THE COURT:  Well, you have the material to be able

 4 to do that now.

 5      MR. KENT:  We do.

 6      THE COURT:  So that's not the issue.

 7          I just want one pleading at the end.

 8          I don't have a problem with you dealing with

 9 it.  You do have a complete statement of position here,

10 so it's not like you don't know what they contend.

11          I just -- I know for purposes of making this

12 work for somebody else to figure it out later, we need

13 it one consolidated pleading at the end.  We can call

14 it the first amended accusation, whatever.

15          You have enough material to do that.

16          I must say that, when I looked through this,

17 most of it looked like it was taking out allegations to

18 conform to the number that were proven.

19      MR. STRUMWASSER:  That's true in many cases, but

20 exclusively.

21      MR. VELKEI:  They actually took out about 100,000,

22 and they added in about 95,000; so that's kind of

23 right.

24      THE COURT:  You have enough information.  I'm

25 happy to deal with that without this, but before we get



22551

 1 to the final stages, I do want one final document.

 2 Okay?

 3      MR. KENT:  That's fine, your Honor, thank you.

 4      MR. STRUMWASSER:  I may have questions about that

 5 later, but we'll --

 6      THE COURT:  Sure.

 7      MR. STRUMWASSER:  I mean, for example, let me just

 8 ask one.  I take it, then, that where we have dropped a

 9 charge, you don't want that in anymore.

10      THE COURT:  No, then it goes out.  Where you've

11 dropped a charge, it goes out.  Where you've modified

12 it, you would have the modified material.  And

13 whatever's not in, then it would be in.  I assume you

14 would add the supplemental material.

15      MR. STRUMWASSER:  Right.

16      THE COURT:  Okay.  Let's talk about the pre-filed

17 testimony.  I'm going to mark that pre-filed testimony

18 as 1178 -- of Mr. Cignarale.

19          (Department's Exhibit 1178 marked for

20           identification)

21      THE COURT:  And the opposition, motion to

22 strike --

23      MR. STRUMWASSER:  Is the objection the motion to

24 strike?

25      THE COURT:  -- is going to be 5641.
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 1          Does that sound right?  Ms. Evans?

 2      MS. EVANS:  Yes, your Honor.  That's correct from

 3 our report.

 4          (Respondent's Exhibit 5641 marked for

 5           identification)

 6      THE COURT:  Okay.  So did you want to argue that?

 7 Since it's your motion, I'll let you go first.

 8      MR. VELKEI:  Yes, your Honor, appreciate that.

 9          Just to sort of by way of context, the real

10 objection is sort of the form of the testimony.

11 Literally there are examples where the questions

12 themselves go on for pages.  I took an example -- I

13 just wanted to present this to the Court.  This

14 particular question is nine pages long.

15          So it begins at Page 85, the question at Line

16 26, and goes all the way through to Page 94 at Line 2.

17 That's just the question.

18          There are quotations without cites, vague

19 references without support, and frankly, we've never

20 seen anything like this.  I've canvassed the team on

21 this side -- Mr. Kent, Mr. McDonald, Ms. Evans -- and

22 not a single one of us has ever seen something quite

23 like this.

24          I think there's probably no question that this

25 couldn't happen if it were being done live.  And so
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 1 there's really no reason that they could do it in this

 2 form either.

 3          What's significant to us is it is different

 4 from what they themselves have done with the other

 5 experts.  They would, you know, ask a question,

 6 straightforward, one or two, maybe a paragraph at most.

 7 There were citations to the record, both in the

 8 questions and answers.

 9          There are absolutely no citations whatsoever,

10 minimizing our ability to actually cross this

11 particular witness.  The case law is clear that, in the

12 expert context, assumptions of fact for purposes of

13 expert testimony must be supported by the factual

14 record.  And we have no ability to test it based upon

15 how this has been structured.

16      THE COURT:  Mr. Strumwasser?

17      MR. STRUMWASSER:  Well, I think that last point is

18 illustrative of the error of Mr. Velkei's ways,

19 particularly on this particular motion.  He says that

20 without citations he can't question Mr. Cignarale about

21 the assumptions in the question.

22          He's not supposed to.  They're assumptions.

23 You can't ask a witness whether or not it's true what

24 he's being asked to assume.  So it has nothing to do

25 with cross.
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 1          What it has to do with is, if the assumed

 2 facts -- as a general proposition, if the assumed facts

 3 prove not to be true, then the answer drops out.

 4 That's a whole different matter.

 5          Mr. Velkei is also wrong when he said you

 6 couldn't do this live.  I mean, the only reason why you

 7 couldn't do this live is it's a matter of practicality.

 8 One of the advantages of having this in writing is that

 9 they get weeks to pore over all of this and to review

10 it.

11          The reason why you have a long set of assumed

12 facts is because he's being asked his opinion with

13 regard to the penalty for a large array of facts.

14 So it is a logical necessity.  Now, I could have -- we

15 could have broken it up.  "Let me give you a bunch of

16 facts.  Do you have that in mind?"

17          "Yes, I do."

18          "Let me give you some more facts.  Do you have

19 that in mind?"

20          "Yes, I do."

21          That would have done nobody any good.  The

22 point here is we are prepared to bear the risk that

23 there is no evidence.  That's all that matters.  It is

24 not the case that in the past we have been putting

25 record cites in our questions.  That's just false.
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 1 We've always told the witnesses, "I'd like you to

 2 assume this."

 3          And when they've object to them on the grounds

 4 assumes facts not in evidence, you Honor has reflected

 5 and either said, "Yes, I think that's in the record,"

 6 or you've asked us for something on a couple of

 7 occasions.  But the point is that you don't break up

 8 the flow of this whole examination.

 9          But I also think that we ought to think about

10 what exactly PacifiCare has in mind and hasn't

11 disclosed yet.  Let's say that we file on next Monday

12 a -- instead of 179 pages, or whatever this is, a

13 240-page document which has every one of the

14 assumptions with the record cite.  We're not going to

15 be done.

16          There will then follow the motion to strike in

17 which we are going to adjudicate 175 pages of

18 assumptions, which is essentially what we're supposed

19 to do at the end.

20          The question at hand here is not whether or

21 not the assumed fact is true.  The question is whether

22 or not there is evidence in the record to support the

23 assumed fact.  And if it isn't, the risk is entirely

24 with us.

25          So there -- this is actually an enormously
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 1 efficient way to deal with a very difficult problem.

 2 We could have been asked to -- we could have asked

 3 Mr. Cignarale to pore through the 45,000 pages of

 4 record and then given his opinion out of gestalt

 5 without reference to any specific facts.

 6          This is actually much more focused, I hope

 7 much more useful to your Honor, and much more

 8 transparent to PacifiCare.  So we see no reason to hold

 9 the show up while we go through an extra layer of

10 motions to no proper effect.

11      THE COURT:  Anything further?

12      MR. VELKEI:  Yes, your Honor.  I mean, this is not

13 more transparent for PacifiCare.  It is unquestioned at

14 this point that they know exactly what record citations

15 they have in mind when they're making these questions.

16 So the idea that they shouldn't provide those to us --

17 whether in the context of the specific cites in the

18 question and answers or actually produce, as they're

19 required to do, the underlying evidence supporting the

20 testimony, which was part of our stipulation -- either

21 way, this is the opposite of transparency.

22          So when Mr. Cignarale answers a question, how

23 can we meaningfully assess what that answer is based

24 upon?  We're not asking Mr. Cignarale to pore through

25 45,000 exhibits.  We're asking him to do what I assumed



22557

 1 he had done, which was look at the exhibits the

 2 Department had in mind that they believe support these

 3 assumptions of fact.

 4          You know, looking at Mr. Cignarale's

 5 testimony, he sort of goes through steps.  And I think

 6 the third or fourth step is, "Look at the evidence in

 7 the record, and then make a determination based upon

 8 that evidence."

 9          This is, on some level, meaningless when you

10 have a 10-page question.  I mean, it took me -- and I

11 speak pretty quickly -- over 15 minutes just to read

12 the question.  And there has been no precedent for

13 that, understandably, your Honor.

14          This became something of an issue in

15 particular, as I recall, with Dr. Kessler's testimony

16 where we object on the fact that assumes facts not in

17 evidence and this Court, on a number of occasions,

18 pressed the Department to specify what they had in mind

19 and what that question is based upon.

20          I mean, the idea that they literally have

21 quotes in here and don't put citations for the

22 quotes -- in order to understand their theory, and if

23 there's a reference to an alleged admission or alleged

24 statement -- for example, I have one here.

25          "CDI identified 14 providers with
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 1 approximately" -- this is on Page 90 -- "500 claims and

 2 billed charges of approximately $96,000 that may have

 3 required rework.  CDI required PacifiCare to review

 4 and, if necessary, re-adjudicate those claims."

 5          I have absolutely no idea what the Department

 6 is referencing there.  They clearly do.  Why don't they

 7 just tell us specifically what is underlying that part

 8 of the question?

 9          So from our perspective, you know, yes, they

10 need to do their homework.  And they haven't done it.

11 It's as if these are legal briefs and then, at the end

12 of the ten-page legal brief, there's an answer "yes"

13 and a few lines of a response.

14          If they're not going to rephrase these

15 questions in a way that's manageable, at a minimum, it

16 seems to me, they should be instructed to identify the

17 underlying evidence which they think supports these

18 assumptions or, frankly, produce it to us.  They have

19 that obligation.

20          Mr. Cignarale's required to essentially

21 produce to us what data and sources he relied upon in

22 offering his testimony.

23      THE COURT:  I'm assuming this has all already been

24 produced.

25      MR. STRUMWASSER:  That's right.  It's all in the
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 1 record.  These are all --

 2      THE COURT:  I'm certainly not going to do that.

 3          Did you want to say something?

 4      MR. STRUMWASSER:  Well, I was going to point out

 5 Mr. Velkei still hasn't grasped what exactly you do

 6 within a hypothetical question.  He now says he wants

 7 to ask Mr. Cignarale whether the exhibit on which we're

 8 relying really says that.  He isn't the sponsor of that

 9 fact.  The sponsor of that fact is the exhibit, the

10 witness, and our argument about what it says.

11          There is no basis to cross-examine -- if we

12 were doing a medical case and the testifying expert

13 says, "Doctor, I'd like you to assume that the blood

14 pressure was 120 over 80," the cross-examination isn't,

15 "How sure are you that it was 120 over 80?"  That's an

16 assumption.  You don't ask him about it.

17          And by the way, one other point, your Honor,

18 the other thing is, this is essentially an incursion

19 into our work product.  All of this will eventually be

20 briefed, them and us, simultaneously.  I don't think we

21 are obliged, at this point, to lay out the evidentiary

22 basis of our case.  We are only obliged to lay out the

23 facts that we think the witness needs to rely on and

24 take the risk that the evidence doesn't support it.

25      MR. VELKEI:  Your Honor, I mean, the only point I
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 1 want to make here is these are clearly not hypothetical

 2 questions.  And we are at an advanced stage of this

 3 case.  The factual record has been submitted.  We've

 4 completed the expert phase.  This is the penalty phase.

 5 And to make this meaningful -- presumably this

 6 gentleman is looking at actual documents that underlie

 7 his recommendation.  The fact that he isn't in and of

 8 itself is significant.

 9          But what is the burden to the Department

10 essentially?  Is this litigation by surprise?  They

11 clearly have in mind, your Honor, what they're

12 referencing when they put things in quotes.  They

13 clearly have in mind when they talk about the CDI

14 meeting with PacifiCare and requesting the following

15 stuff.

16          What is the burden to them to identify what

17 that's based on?  They've presumably done that.  Do we

18 really have to wait until the very end of the case

19 before we find out?

20      MR. STRUMWASSER:  May I just -- if it's at all

21 helpful, I will assert and stipulate that the

22 hypothetical questions in the Cignarale -- in Exhibit

23 1178 are in fact hypothetical questions.

24      THE COURT:  Actually, I think Mr. Strumwasser is

25 correct on the law.  Maybe later he's not going to like
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 1 it, but -- Hyatt versus Sierra Boat Company (1978)

 2 79 Cal.App.3d, 325, et cetera, basically says that an

 3 expert's basis of conclusions on assumptions which are

 4 not supported by the record, those conclusions have no

 5 value, so.

 6      MR. KENT:  Your Honor, so that we're really clear

 7 on making a record here, our position is and will

 8 continue to be, if there's one assumption in those

 9 eight-, nine-, ten-page questions that is not

10 established, the whole thing goes away.

11      THE COURT:  I think that's right.

12      MR. STRUMWASSER:  I think so too.

13      THE COURT:  It would have no evidentiary value at

14 that point.

15          So with that understanding, I'm denying the

16 motion.  You're certainly free to cross-examine him.

17          Mr. Strumwasser indicated basically that you

18 can't question what's in the expert assumptions.  I'm

19 not sure that's completely accurate.  I think you can

20 ask him if he considered something when he made that,

21 because it's so long, maybe he got lost somewhere.  I

22 think it's fair to break it down, if he considered

23 that.

24      MR. STRUMWASSER:  Sure.  And it's pretty standard

25 in these situations, you can ask, "Take away that
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 1 sentence that starts on Line 14.  Is that still your

 2 opinion?"  That, you can absolutely do.  What you can't

 3 ask is, "How do you know the sentence that starts on

 4 Line 14 is true?"

 5      MR. VELKEI:  To be clear, we have the right to

 6 present evidence that will refute the underlying

 7 assumptions.

 8      THE COURT:  Yes, we'll be here till March.

 9      MR. VELKEI:  I usually do them pretty quick, your

10 Honor, but this might take some time.

11      THE COURT:  Okay, so I also have left over, I

12 believe, the Sreckovich matter.  Is that true?

13      MR. VELKEI:  Yes, your Honor, but before we go

14 there, I hope that we have an easier solution on

15 Sreckovich.

16      THE COURT:  Okay.

17      MR. VELKEI:  I did want to then discuss the data

18 request we made to the Department.  We submitted a

19 letter.  We'd like to submit a copy of it into the

20 record.

21      MR. KENT:  This is in the context of

22 Mr. Cignarale's testimony.

23      THE COURT:  This is something I don't have yet?

24      MR. VELKEI:  We're just putting it into the

25 record.  Just like to mark it for identification.
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 1      THE COURT:  This letter is a letter dated November

 2 7th, 2011 to Mr. Strumwasser and Mr. Gee from

 3 Ms. Walker, and that will be marked as 5642.

 4          (Respondent's Exhibit 5642 marked for

 5           identification)

 6      THE COURT:  Have you had an opportunity to look at

 7 it?

 8      MR. STRUMWASSER:  Yes, your Honor.

 9      THE COURT:  Do you have a response?

10      MR. STRUMWASSER:  Sure.  There's a couple of

11 pieces here.  One is they would like the work papers,

12 the underlying data from Mr. Cignarale.  They're

13 entitled to that.  We're in the process of putting that

14 together.

15          Mr. Gee has been pulled out on a family

16 emergency.  I'm trying to complete it myself, but it

17 will be a few days before either I am able to do that

18 or he gets back, but we will be getting them that.

19          There is then a broad-based argument here that

20 they're trying renew this whole settlement discovery

21 issue.

22          Maybe your Honor wants to take a few minutes

23 to look at this document.

24      THE COURT:  Okay.  I haven't seen it.  Right.

25          All right.  So we're back at comparing other
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 1 settlements to this one?  Is that what you're --

 2      MR. STRUMWASSER:  Well, only in their minds.

 3      MR. VELKEI:  Mr. Cignarale on multiple occasions

 4 analyzes how our case compares to these other cases,

 5 talks about what a generic violation would be, talks

 6 about how our conduct compares to the operations and

 7 compliance of other health insurers and regulated

 8 entities, makes assumptions about the number of

 9 violations one typically finds in an audit as compared

10 to those here.

11          None of these are supported by any data.  All

12 of these touch upon a comparative analysis of us to the

13 performance of other health insurers and other licensed

14 entities.  So the Court did make clear, as we set forth

15 in the letter, if they make an issue of this, we're

16 entitled to the information.  And they've clearly made

17 an issue.  It's all over the testimony.

18      MR. STRUMWASSER:  You have to have a clear

19 distinction here between comparison to the specific

20 cases that were settled and comparison to things that

21 he has seen in the industry over the years.  I agree --

22      THE COURT:  I'll allow you to cross-examine him on

23 this issue, and if it turns out that it's specific,

24 then I'll order the material disclosed.  At this time,

25 I can't tell.
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 1          You did bring up something that I had some

 2 concern about.

 3          On Page 178, Mr. Cignarale refers to exhibits

 4 that were attached to Dr. Zaretsky's testimony.  And we

 5 can talk about that shortly, but I have some concern

 6 about that.

 7      MR. STRUMWASSER:  Well, even if those exhibits are

 8 not admissible, he can rely on them.

 9      THE COURT:  And we can do them separately.

10      MR. STRUMWASSER:  We can do them separately.

11      THE COURT:  So that's a concern that I have.

12      MR. VELKEI:  So I guess, your Honor, then, the

13 real test here is what we get from the Department by

14 way of sort of the support for his testimony.  I expect

15 there's going to be a disagreement about whether

16 they've turned over everything.

17      THE COURT:  But that disagreement's not going to

18 stop going forward with this matter.  And I may order

19 something, and you have to come back, but I'm not going

20 to interrupt the trend in motion.

21          Sreckovich, what do we have --

22      MR. STRUMWASSER:  Your Honor, before we jump into

23 Sreckovich, Ms. Sreckovich is Mr. Gee's witness, and

24 he's unavoidably not present today.  I wonder if we can

25 defer it?  If they have a proposition, we'd like to
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 1 hear it on the record or elsewhere.  But --

 2      THE COURT:  Let me mark them.  I assume they're

 3 not marked already.  Were they marked?

 4      MS. EVANS:  I believe we did mark the original

 5 submission, CDI's proposed order and our brief, last

 6 time.  If you give me a moment, I'll check.

 7      MR. McDONALD:  1175.

 8      THE COURT:  Which one is 1175?

 9      MR. McDONALD:  CDI's proposed order.  And 5640 was

10 our objection.

11      THE COURT:  Okay.  If you want to put your

12 objection in --

13      MR. VELKEI:  Given the fact -- if we're going to

14 defer this, why don't we submit something in writing.

15 We can mark it then a little easier, your Honor, if

16 that's okay with the Court.  Then they can respond when

17 we're next together.

18      THE COURT:  Okay.

19          Then I have -- okay.  So this may be just

20 bookkeeping, but I have the opposition of PLHIC's

21 motion to strike the testimony of Mr. Boeving.  I think

22 we ruled on it.  I just don't -- can you tell me what

23 number that one is?  I probably have it already.

24          Actually, we have this list of pleadings.  We

25 probably should be able to do it that way.
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 1          Here it is.  1174.  Does that sound right to

 2 you?

 3      MS. EVANS:  I have 5627 as the motion to strike

 4 Boeving's testimony.

 5      THE COURT:  No, this is the opposition.

 6      MS. EVANS:  I'm sorry, your Honor.

 7      THE COURT:  Just trying to figure out -- 1174.

 8 Does that sound right?

 9      MS. EVANS:  That's what we have as well, your

10 Honor.

11      THE COURT:  Now, there's now a motion for partial

12 reconsideration of striking testimony of Henry Zaretsky

13 and a motion to strike the corresponding testimony of

14 Daniel Kessler.  I'm going to mark that as 1179.

15          (Department's Exhibit 1179 marked for

16           identification)

17      THE COURT:  And I have two documents in

18 opposition.  I believe they are an opposition to the

19 motion to reconsider the striking of Zaretsky's

20 testimony, which is 5643 now.  And the opposition of

21 CDI to strike Dr. Kessler's testimony is 5644.

22          (Respondent's Exhibit 5643 and 5644 marked for

23           identification)

24      THE COURT:  I guess, Mr. Strumwasser, yes?

25      MR. STRUMWASSER:  I have another entry matter for
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 1 your Honor.  When we were putting together the revised

 2 statement of position, we relied on data that

 3 PacifiCare had given us previously.  And I want to put

 4 it in, have it marked as an exhibit.

 5      THE COURT:  Okay.

 6      MR. STRUMWASSER:  The first is a CD containing to

 7 Access databases that we received from the company and

 8 we then worked on.  One is entitled "ACK Provider NDB,"

 9 and the other is "ACK Member NDB."  And they were

10 provided by PacifiCare on June 18, 2010.

11      THE COURT:  Are these labeled?  They're not

12 labeled.

13      MR. STRUMWASSER:  They're not labeled.  And I

14 apologize for that.  But I suspect they will be

15 labeled -- well --

16      THE COURT:  Well, I'll label them as 1180, but it

17 would be helpful to have them labeled.

18      MR. STRUMWASSER:  Okay.  I'll take that back at

19 some point, but let's go ahead and mark them.

20          (Department's Exhibit 1180 marked for

21           identification)

22      MR. VELKEI:  Is there an urgency to marking them

23 today as opposed to just getting them labeled and then

24 marking them?

25      MR. STRUMWASSER:  Yeah, because I've got others



22569

 1 here too.

 2          The next is -- these now are calculations made

 3 from that database.  Our next in order is entitled,

 4 "Summary of CDI Calculations Regarding Acknowledgement

 5 Violations."

 6      THE COURT:  Okay.  That will be 1181.

 7          (Department's Exhibit 1181 marked for

 8           identification)

 9      MR. STRUMWASSER:  And for 1182, I would like to

10 have marked tables, "Summary of CDI Calculations

11 Regarding EOP Violations."

12      THE COURT:  That will be marked as 1182.

13          (Department's Exhibit 1182 marked for

14           identification)

15      MR. STRUMWASSER:  And for 1183, "Summary of CDI

16 Calculations Regarding EOB Violations."

17      THE COURT:  This will be marked as 1183.

18          (Department's Exhibit 1183 marked for

19           identification)

20      THE COURT:  I assume you need some time to look at

21 this.

22          That's it?

23      MR. STRUMWASSER:  That's it, your Honor.  Thank

24 you very much.

25      THE COURT:  If you can either supply a label for
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 1 this --

 2      MR. STRUMWASSER:  Or substitute, right.

 3      THE COURT:  Or substitute, that would be good.

 4          I assume, Mr. Velkei, you want to look at all

 5 that material.

 6      MR. VELKEI:  Yes, thank you.

 7      THE COURT:  All right.  So the motion to strike --

 8 the motion for partial reconsideration of Zaretsky and

 9 to strike the corresponding testimony of Kessler is

10 your motion?

11      MR. STRUMWASSER:  Yes, your Honor.

12      THE COURT:  So go ahead.

13      MR. STRUMWASSER:  Your Honor, the motion is

14 premised on two propositions.  First of all, that the

15 striking of the entirety of the Zaretsky testimony

16 appeared to us, on the basis of the stated reason for

17 the decision, to be overbroad and, secondly, that

18 whatever principle it is that led to the striking

19 should be uniformly applied to the Kessler testimony as

20 well.

21          And I want to be clear on the function and

22 scope of both of those testimonies as I understand it.

23 Dr. Zaretsky sponsored no specific penalty number.  His

24 testimony, I think, is fairly read to seek to inform

25 the tribunal as to the economic policies and principles
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 1 relevant to deterrence.

 2          Dr. Kessler's testimony sponsors at least no

 3 plausible penalty amount.  And it looks to respond to

 4 Dr. Zaretsky's proffered policy considerations than to

 5 offer those of Dr. Kessler.  And fundamentally, it is

 6 our view that the record is richer for this exchange.

 7          And I think an example would illustrate why I

 8 think that is the case.  If Dr. Zaretsky had said --

 9 had come in here and testified that in order to deter

10 all of these violations the penalty has to be larger

11 than the amount that the company gained in conjunction

12 with the violations divided by the probability of

13 detection and enforcement and had not -- maybe even

14 offered an equation, "F is greater than G over P,"

15 hypothetically, and had not offered values for F, G, or

16 P but simply said, "That's how you go about finding

17 what an adequate deterrent is," and then Dr. Kessler

18 had come in and said, "No, Dr. Zaretsky's formula is

19 wrong because it deters some good stuff that we don't

20 want to deter, and so F should really be H over P," and

21 explained that H and P are harm and the same P, and

22 again not sponsored any numbers for, in this case, H

23 and P, then the record would have a pretty good

24 exposition, both in the direct and in the cross, of the

25 fundamental disagreement on the policies underlying the
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 1 penal laws such as the ones we're applying here.

 2          And once -- to the extent that your Honor's

 3 ruling on September 30th was that Dr. Zaretsky did not

 4 have an adequate basis for the numbers that he

 5 testified to, that's where we have -- we have economic

 6 policy, we have arithmetic formula, we have an

 7 exposition of what you need to do to deter.  And the

 8 really cool thing about it is that it matches up in

 9 many respects and really isolates the point of

10 difference.

11          So we believe that your Honor and the

12 Commissioner ought to have that available for

13 determination.

14          Now, to the extent that your Honor has any

15 reservations or PacifiCare argues that somehow either

16 or both of these formulas is in conflict with the regs

17 or the statute, respectfully I think that's just not

18 right.

19          To the extent that the question is one of

20 2695.12, I have two propositions to offer, first of

21 all, the proposition that 2695.12 neither logically nor

22 by its terms is exclusive or exhaustive of the things

23 that the Commissioner may consider, nor could it

24 reasonably be.  I mean, if one decided to sit down in

25 1997 and write a regulation that is going to identify
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 1 all of the things that you want to consider when

 2 applying 790.035 in any kind of insurance to which it

 3 applies, from life insurance, to health insurance, to

 4 auto insurance, to homeowners, to title you would

 5 almost certainly be doomed to incompleteness.  And

 6 there is no reason to doubt that the Commissioner knew

 7 that that would be an incomplete list when he adopted

 8 the regulation.

 9          Secondly, I do believe that even 2695.12 amply

10 allows for the consideration of commercial gain.  For

11 example, the 2695.12(a)(11) says that, "...whether in

12 the totality of circumstances the licensee has

13 exhibited good faith."

14          And our view is that a company that is

15 embarking on a program of cost cutting in order to

16 increase profit with knowledge that it is creating

17 unreasonable risk of violations, that that represents

18 bad faith.

19          But I also am -- and I don't want to lose

20 track of the fact that, in the broadest sense,

21 deterrence is always at issue in penal cases and that

22 the gain of a company in committing the violations is

23 always relevant to deterrence.

24          We've cited, I think, five or six cases in

25 which gain has been considered or the absence of harm
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 1 has been found not to be relevant arising under five or

 2 six different statutory schemes, some of which refer to

 3 the harm and some of which don't.  It is an inherent

 4 part of a penal statute.  If you're trying to determine

 5 what a penal statute is going to require in a penalty,

 6 you have to consider what is necessary for deterrence.

 7          To state the proposition differently, it would

 8 be absurd for anyone to say that a company pursuing a

 9 profit -- that a company violating the laws because it

10 sees an opportunity to gain, to make more money, that

11 that has to be irrelevant to a penalty determination or

12 that the regulatory system is powerless to deter

13 violations of law that would otherwise be profitable.

14          So we maintain that the difference between --

15 now, Dr. Kessler is entirely at liberty to make an

16 appeal to the Commissioner's discretion in saying, "You

17 should not penalize to deter in excess of the harm."

18 That's an argument that's been made.  It's an argument

19 that's been made under a lot of regulatory regimes and

20 never adopted.  We have the Supreme Court saying that's

21 not a Constitutional principle.  We have the EPA saying

22 that's not how they enforce their laws.  But it's an

23 argument that is certainly legitimate to make to the

24 trier of fact.

25          But it is also the case that an argument that
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 1 the deterrence should achieve complete compliance is

 2 also legitimate and should be available to the decision

 3 maker.

 4          Now, our point of symmetry with Dr. Kessler

 5 and Dr. Zaretsky is not as PacifiCare would have it,

 6 tit for tat.  It is a uniform application of

 7 principles.  And our view is that Dr. Kessler's

 8 attribution of both harm and probability of detection

 9 were lacking in substantial basis.

10          So when Dr. Kessler testified that the harm in

11 this case is $156,455 and nothing more, he obviously

12 had no basis for that.  And it became clear on cross

13 that he had excluded all forms of nonpecuniary harm,

14 including pain and suffering, that he had excluded all

15 forms of unquantified pecuniary and nonpecuniary harm,

16 including transaction costs and intangible losses and

17 health effects.

18          And while he admitted on cross that harm to

19 the process and social harms for disrespect of the law

20 was a legitimate consideration, he makes no allowance

21 for it in his actual pre-filed testimony or in the

22 penalty he recommends, to the extent he recommends one.

23          Similarly his number for P is demonstrably

24 false and unsupportable.  He is literally saying that

25 it is 100 percent likely that something that's never
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 1 happened before is going to happen, and besides

 2 everything else, it is a proposition that he himself

 3 contradicts, as have other PacifiCare witnesses when

 4 they claim that reasonable expectations as to a penalty

 5 in this case would be that that penalty would be

 6 bounded by other settlements, by settlements of other

 7 cases.

 8          If that is the case, if that is a reasonable

 9 expectation, then the value of P necessarily is much

10 lower than 100 percent.

11          And of course, there is also the proposition

12 that nothing is 100 percent.  If you're doing a civil

13 case -- you know, I can't guarantee with 100 certainty

14 to my client that I won't blow the statute of

15 limitations or something.  There are no hundred

16 percents.

17          So our basic proposition is that neither of

18 these witnesses distinguished himself in the selection

19 of values that go into the equation.  And we certainly

20 understand your Honor choosing to strike that and

21 finding those to be unsupported.

22          We believe that that leaves the balance of the

23 testimony unaffected and of value to your Honor, to the

24 tribunal.  So we recommend -- and we parsed this out in

25 our motion -- that the remaining sections remain.
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 1      THE COURT:  Okay?

 2      MR. VELKEI:  Yes, your Honor.  I'll just try to

 3 keep it brief, and I would ask, if the Court has any

 4 concerns, please let us know.

 5          Fundamentally, in going back over the oral

 6 argument and the papers, the Court made clear that

 7 Zaretsky's theories were untested, they didn't relate

 8 to the factors you needed to address and actually used

 9 the term "he made up a methodology around the

10 probability of detection and enforcement."

11          The question in this motion for

12 reconsideration is does the Department present anything

13 new on this issue?  And the answer is absolutely not.

14 They're just taking a second bite at the apple.  The

15 Court made clear that the Court had spent a lot of time

16 looking at this issue.

17          And I looked back through their papers

18 carefully.  There is not a new fact or a new piece

19 of -- new case that suggested the Court's decision was

20 anything but correct.

21          Maintaining this decision doesn't render the

22 Department powerless.  Would that that were true, but

23 it doesn't, and I think the Court knows that.

24          In contrast, there is no symmetry between the

25 theories offered by Dr. Kessler and Dr. Zaretsky.  And
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 1 I think even at the hearing on motion to strike

 2 Dr. Zaretsky, the Court itself recognized that she saw

 3 a difference in the two experts.

 4          And the difference in my mind is simple.

 5 Unlike Dr. Zaretsky, the theory that was advocated by

 6 Dr. Kessler is in fact well tested.  Even some of the

 7 very documents the Department submitted supports that

 8 point.

 9          Dr. Kessler tied his theories to the specific

10 factors the Court is required to look at here.  CDI has

11 made clear that they think deterrence is an issue that

12 needs to be considered in the context of rendering a

13 penalty if one's appropriate.  And obviously we don't

14 agree that one is.

15          Dr. Kessler is an unqualified expert in this

16 area.  Dr. Zaretsky is not.

17      THE COURT:  Did you say that --

18      MR. VELKEI:  Unqualified expert in this area,

19 meaning --

20      THE COURT:  Doctor --

21      MR. VELKEI:  Dr. Kessler is an unqualified expert

22 in this area.  There's no question about his

23 qualifications in this area.

24      MR. STRUMWASSER:  I think if he says it three

25 times, then it's unrecoverable.
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 1      MR. KENT:  His qualifications are undisputed.

 2      MR. VELKEI:  His qualifications are undisputed.

 3      THE COURT:  Okay.

 4      MR. VELKEI:  Thank you, Mr. Kent.

 5          And significantly, your Honor, I mean, this is

 6 a -- I think we can all agree, even Mr. Strumwasser,

 7 and I, that this is an unprecedented action.  And the

 8 concept of trying to eliminate our expert on penalties,

 9 given what's at stake and the exposure to the company,

10 simply would just be unduly prejudicial.

11          Dr. Kessler's testimony goes to key defenses

12 in the case.  Notice was a very important part of his

13 testimony, excessiveness of the fines being sought,

14 lack of objectivity -- another word for regulatory

15 capture but clearly an important point -- and the lack

16 of consistency.

17          There is no question that in each of these

18 areas Dr. Kessler is eminently qualified to render

19 opinions, and therefore there is no basis to strike his

20 testimony.

21          Mr. Strumwasser is certainly entitled to and

22 undoubtedly will argue the weight to be given to

23 Dr. Kessler's analysis of harm.  But from our

24 perspective -- and I think what Dr. Kessler recognized

25 was they have never, the Department, ever attempted to
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 1 articulate any additional harm beyond that interest.

 2 But again, that's a question of weight and argument.

 3          The test is not whether Mr. Strumwasser agrees

 4 with Dr. Kessler.  And that really is our fundamental

 5 view, that there is no symmetry here.

 6          While the Department, with regard to

 7 Dr. Zaretsky, suggests possibly keeping some piece of

 8 his testimony in, practically speaking, I don't see how

 9 we can do that.  We've spent now several opportunities

10 just looking at limited pages of Ms. Sreckovich's

11 testimony.

12          So practically speaking, the Court has done

13 the right thing.  It appropriate.  It is supported by

14 the law.  And, frankly, there is nothing that the

15 Department has presented by way of Dr. Kessler under

16 law that would support the Court striking his

17 testimony.

18      MR. STRUMWASSER:  Well, your Honor, I think that

19 Mr. Velkei has the correct answer bracketed.  He just

20 has to pick which side he wants.

21          On the one hand he said that it was

22 appropriate to strike this because it's novel.  And on

23 the other hand he said this is unprecedented action.

24 And I think he's right on the second.

25          We have no reported cases on how to apply
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 1 2695.12 or 790.035.  In that respect, this is unusual.

 2          And we have -- frankly, I think at one point

 3 your Honor had grave concerns that we were going to

 4 somehow rest on Dr. Kessler [sic] for a number, and

 5 that, you know, we were going to come in with --

 6      THE COURT:  You mean Zaretsky?

 7      MR. STRUMWASSER:  Dr. Zaretsky rather.  And I

 8 understand as I was going over the record that your

 9 Honor was concerned about that being a top-down

10 approach.  And I hope that we have allayed that fear.

11          Dr. Zaretsky's testimony was never offered as

12 a part of an escape from a violation-by-violation

13 analysis.  And the way in which Mr. Cignarale applies

14 it is, I think, illustrative of how it can be

15 appropriately applied.  You do both the bottom-up and

16 the top-down to arrive at a number that is appropriate.

17          So all of this, all of this is plowing new

18 ground, all of which militates in favor of everything

19 coming in and the decision maker having the opportunity

20 to pass on it and decide what makes sense and what

21 doesn't.

22          I confess that I think we should really savor

23 for a moment the notion that Mr. Velkei thinks that

24 it's inappropriate to ask for reconsideration of a

25 prior motion.  If I were a cruel person, I would have
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 1 gone back and counted how many times after your Honor

 2 ruled he asked for an opportunity to file a brief on

 3 it.

 4          The point -- let me just address this question

 5 of qualifications.

 6          Much is being made by PacifiCare of

 7 Dr. Kessler's participation as a proponent of the

 8 optimal deterrence theory.  We should not misunderstand

 9 what he is saying.  What he is saying is this is where

10 the action is in econ departments in colleges and that

11 this is where documents are being -- this is where

12 research is being done.

13          And it's true.  You're not going to get a

14 Ph.D. in economics for a dissertation on classical

15 deterrence theory.  You're not going to get a Ph.D.

16 for Dr. Zaretsky's testimony here, not because it's

17 wrong.  Dr. Kessler doesn't say it was wrong.  He just

18 doesn't like the variables that were selected.

19          You're not going to get it because it's so

20 well established.  And that's why I said the last time

21 I was here what this is is this is an attempt to

22 disguise a social policy or a policy of political

23 economics, if you will, this optimal deterrence that we

24 only deter the violations that are net harmful in the

25 guise of an economic principle that has universal
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 1 acceptance.  That is not the case.

 2          If you want to do optimal deterrence, if

 3 that's what you want to do, if that's the value you

 4 have, then, sure, you follow Dr. Kessler's advice.

 5          If you don't, if you want to deter all

 6 violations, you don't.  You follow Dr. Zaretsky's

 7 advice.

 8          And what I think is useful about the two of

 9 them together -- and we are indebted to PacifiCare for

10 bringing Dr. Kessler in here, for letting him expose

11 his views and for letting us test them.

12          What you have here is, I think, a pretty good

13 record of those two policy choices.  And I think it

14 should remain.

15      MR. VELKEI:  Just very briefly, your Honor, the

16 fact that this action taking us through in two years is

17 unprecedented doesn't mean that the Department gets to

18 essentially unglue itself from precedent in 70 years'

19 history or to offer up the testimony of a witness who

20 cannot rely or cite any state agency in this state or

21 outside of this state that even has some variant of

22 what he's proffering.

23          It doesn't mean that you get to use an expert

24 who makes up his methodology -- using the Court's own

25 terms -- and applies factors that this Court isn't
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 1 charged with looking at.

 2          This idea that Dr. Zaretsky doesn't propose a

 3 specific penalty, it's just -- it just seems so silly

 4 to me, your Honor, when you have a $7 million number.

 5          And frankly, I'm glad that he did it because

 6 it illustrated the lack of rigor around the testimony

 7 and opinions of this particular witness.

 8          Again, this issue about getting to submit a

 9 motion to reargue what was said before, I may well have

10 asked for additional opportunities to brief a question.

11 I can't think of one time where the Court changed her

12 view of what she was going to do.  And certainly the

13 Department here has given you nothing that would impact

14 it by way of case law or facts.

15      MR. STRUMWASSER:  One point, if I may, your Honor.

16      THE COURT:  Sure.

17      MR. STRUMWASSER:  They have shown no adjudicatory

18 decision, no administrative decision under any

19 jurisdiction, under any law that uses Dr. Kessler's

20 formula.

21      MR. VELKEI:  That's absolutely not true.

22      THE COURT:  I don't want to get into that.

23          You asked me last time whether or not I was

24 saying that deterrence wasn't an issue, and I said no.

25 Deterrence is an issue.  But it's an issue that the
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 1 legislature took up when they decided how this is

 2 supposed to be decided.  And I'm going to follow that.

 3          And it's not theoretical or complicated.  I

 4 guess maybe I wasn't clear enough about how I feel

 5 about Dr. Zaretsky's testimony.  But I feel also that

 6 he testified upon matters which are not reasonably

 7 relied upon by other experts, not in this case and not

 8 in any modern matter.

 9          The legislature took it up.  They said for

10 intentional violations it's 10,000 per act, I guess,

11 and for, I guess, by elimination, non-intentional

12 acts -- which I think is a very interesting part of

13 this -- it's $5,000 per act.  And that's what I'm going

14 to follow.

15          I really did think that the testimony was

16 interesting.  But I don't think that I can base any of

17 my conclusions upon the assumptions that Dr. Zaretsky

18 made or upon the matters that he relied on.  They were

19 speculative, remote, conjectural.  And, really, his

20 conclusions don't have any evidentiary value to me.

21          I do agree, however that Dr. Kessler's

22 corresponding testimony becomes irrelevant.  I don't

23 think it stands on its own.  I think it becomes

24 irrelevant because that is not the way I'm going to

25 look at how we determine these things.
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 1          I don't think that's true about some of his

 2 testimony where he talks about capture.  I think that

 3 goes to the weight of his testimony, as you suggested,

 4 maybe couple other.

 5          But his testimony about what constitutes harm

 6 doesn't help me much either.  That's something that has

 7 to be determined through what the legislature set

 8 forth.

 9          You actually named one of the things.

10          You named one of the things.

11          I have to look at those.  And so does whoever

12 looks at it after me.  So that's the way I'm going to

13 do it.  I am not going to strike Dr. Kessler's entire

14 testimony, but to the extent that it's responding to

15 Dr. Zaretsky's testimony, it's irrelevant.

16      MR. STRUMWASSER:  Can we go through the table on

17 Page 2 of our motion?

18      THE COURT:  Sure.  I don't know if we're going to

19 have enough time do this before lunch.

20          Okay.

21          You know, I also have to say that the whole

22 concept of striking testimony is very strange to me.  I

23 mean, it's in the record.  It's not going anywhere.

24 Really what I'm saying is I'm not going to consider it,

25 and I don't think it should be considered.
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 1          But go ahead.

 2      MR. STRUMWASSER:  All right.  So I take it that

 3 the starting on Line 5 -- we'll come back to the first

 4 three items.

 5          On Line 5, the theory of deterrence is out for

 6 both witnesses?

 7      THE COURT:  Yes, it's irrelevant.

 8      MR. VELKEI:  Your Honor, may I sort of inquire

 9 about that?

10          Generally speaking, from -- the Department is

11 putting deterrence at issue.  Right?  So when we talk

12 about the 5- and the 10,000 and the inadvertent, those

13 are maximums.  And there's a whole range.

14      THE COURT:  Absolutely.  And Mr. Cignarale, to

15 some extent, talks about that.

16      MR. VELKEI:  Absolutely.  So here's my point.  So

17 from a deterrence perspective, we're entitled to

18 somebody from our perspective to say, "Listen, from a

19 deterrence perspective, you focus on these factors most

20 importantly."  We've tied, then, that to the

21 regulations and actually references to cost effective

22 within those regulations.

23          So our view is we're entitled to and need an

24 opportunity to have in the record, sort of our view of,

25 when you're thinking about from a deterrence
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 1 perspective, what would deter, what would over-deter.

 2 We want that testimony to be in place so that we can

 3 present it to the Court.

 4          The formula is a formula, but what that

 5 formula really does is say the focus -- and this is

 6 starting with a Nobel Laureate who won the Nobel Prize

 7 for this.  When thinking about deterrence generally,

 8 one focuses on harm.

 9          And, you now, Dr. Kessler went at great length

10 to talk about how that has had applicability in the

11 regulations themselves, which focus on harm and notice,

12 in sentencing guidelines, in a variety of practical --

13 in the handicapped -- you know, the fine for

14 handicapped being much higher in a parking violation

15 than just parking in a red zone or the meter expiring.

16          So from our perspective, you know, that

17 testimony on how does one deter and what is effective

18 deterrence and what can create a disincentive and

19 over-deter is important to us in making arguments to

20 you at a later date about factors to consider if, in

21 fact, a penalty is appropriate, what that would be.

22      MR. STRUMWASSER:  And I understand your Honor to

23 be telling us we can make all those arguments we want

24 in briefs.

25      THE COURT:  Yes, and the factors to be considered
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 1 are in the legislation.

 2      MR. VELKEI:  Except that Mr. Cignarale has the

 3 opportunity to offer what he thinks is an appropriate

 4 view of deterrence.  Dr. Kessler was our witness to

 5 offer a different perspective on deterrence.

 6      THE COURT:  Well, the lack of notice on 20, the

 7 past settlements, the regulatory capture, and the

 8 healthcare costs can stay in.  It goes to the weight.

 9 I'm not saying I accept them, but --

10      MR. STRUMWASSER:  I understand that, but for the

11 past settlements, you cut me off on cross.  And I

12 understood it to be saying "it ain't going anywhere."

13      THE COURT:  Okay.

14      MR. VELKEI:  It ain't going anywhere because you

15 were actually trying to contend that what the

16 Commissioner characterized as illegal rescission

17 practices weren't really illegal.  That's what she cut

18 you off at.

19      THE COURT:  I'm going to let those stay in.

20 They'll go to -- I'm not going to argue this again.

21 They go to the weight of them.  I'll have to look at

22 these things separately.  If you want to put it in

23 writing, otherwise we can come back after lunch and go

24 through them one at a time.

25      MR. STRUMWASSER:  Maybe I can make this go faster.
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 1 I understand that, from the theory of deterrence down

 2 to the calculation of F, that's all out.

 3      MR. VELKEI:  Wait.  That's way too quick.  I think

 4 if we're going to do this, we need to do this

 5 carefully.

 6          I'm okay, your Honor -- I have to meet with

 7 the city attorney in Los Angeles at 4:00, so I have to

 8 get on a plane at 1:40.  I'm okay with looking at this

 9 more carefully, next time we're here picking it up

10 again.  But I don't want to rush this.  Obviously, from

11 our perspective, it's important.

12      THE COURT:  That's fair enough.

13      MR. STRUMWASSER:  Okay.

14      THE COURT:  Does that take care of it for now

15 then?

16      MR. STRUMWASSER:  Apparently.

17      MR. VELKEI:  We can deal with Kessler exhibits, I

18 guess, next time we're here.

19      MR. STRUMWASSER:  And the Zaretsky's exhibits.

20      THE COURT:  Yes, I agree.  All right.  So does

21 that mean we meet again on the 29th?

22      MR. STRUMWASSER:  That's right.

23      THE COURT:  Do you want some time at the beginning

24 of this to work on some of this again?

25      MR. VELKEI:  That would be great.
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 1      THE COURT:  All right.

 2      MR. STRUMWASSER:  Shall we hold Mr. Cignarale

 3 then, let him sleep in?

 4      THE COURT:  Maybe he should come the next day.

 5      MR. VELKEI:  Or in the afternoon or something.

 6      THE COURT:  That sounds good to me.

 7      MR. VELKEI:  Can we get a commitment about getting

 8 whatever documents are being produced by Friday?

 9 Because we really do need at least two weeks, your

10 Honor --

11      MR. STRUMWASSER:  I just don't know because I'm

12 not back in the office until Friday, and I don't have

13 Mr. Gee.  I'll do the best I can.

14      THE COURT:  Please try to do it.  I really don't

15 want to put this off.

16      MR. STRUMWASSER:  Understood.  Neither do we.

17      THE COURT:  And it's reasonable that he wants some

18 time to look at it.

19      MR. STRUMWASSER:  Of course.

20      THE COURT:  All right.  Thank you very much.

21 We'll go off the record.

22          (Whereupon, the proceedings recessed

23           at 11:52 o'clock a.m.)

24

25
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 1 Monday, November 21, 2011            2:03 o'clock p.m.

 2                         ---o0o---

 3                   P R O C E E D I N G S

 4      THE COURT:  So Mr. McDonald, you asked for the

 5 call.

 6      MR. McDONALD:  I'll give the floor to Mr. Velkei.

 7      MR. VELKEI:  Your Honor, we really just wanted to

 8 try to figure out what we're doing with next week.

 9          Just to sort of first address the issue of the

10 motion to strike, we had sent an e-mail about trying to

11 have a hearing on the 29th to address almost 100,000

12 new claims that have been added to the case.  Obviously

13 we think that's improper.

14          And we had submitted our motion papers

15 consistent with the briefing schedule we proposed to

16 actually have the thing heard on the 29th.  We've not

17 received any word from the Department.  We just don't

18 know where that first issue stands.  Because obviously

19 we'd like to understand, from just an efficiency

20 perspective, if these claims are not going to be at

21 issue -- and we don't believe they should, based on the

22 Court's prior rulings -- that we not have to prepare

23 those pieces for Mr. Cignarale's cross.

24      THE COURT:  Mr. Strumwasser?

25      MR. STRUMWASSER:  Thank you, your Honor.  We are
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 1 opposed to any such postponement.  The notion that it

 2 would be in the interest of efficiency to delay the

 3 commencement of Mr. Cignarale's cross-examination is,

 4 to put it charitably, unsupported.  The applicable rule

 5 is pretty clear here that these amendments are within

 6 right of the Department and that your Honor has

 7 consistently held that.  In fact, we've never briefed

 8 that question in the past, and we wouldn't propose to

 9 now unless your Honor wishes us to.

10          I think the remaining question that their

11 motion raises here is whether the amendment calls for

12 reopening of the record.

13          And on that question, I think the issue -- the

14 ball is in PacifiCare's court.  They ought to produce

15 an offer of proof that will show what specific material

16 evidence that they would tender if it was reopened and

17 identify exactly which paragraph of the fourth

18 supplemental accusation it would be in response to and

19 why they couldn't previously have adduced that

20 evidence.

21          So I think we can, in the fullness of time,

22 deal with the pleading question.  And I agree that,

23 before Mr. Cignarale is done and we are breaking

24 essentially for the year, it would be a good idea to

25 get to the bottom of that question.  But we see no good
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 1 reason not to proceed with the cross of Mr. Cignarale

 2 as scheduled.  And we would oppose doing so.

 3      THE COURT:  Any response?

 4      MR. VELKEI:  Just to be clear, your Honor, we

 5 haven't yet asked for a postponent.

 6      THE COURT:  Right.

 7      MR. VELKEI:  This is very specific to us having

 8 this heard on the 29th.

 9      THE COURT:  They're asking to you respond to their

10 request for striking the additional allegations that

11 they've pointed out.  And you're indicating that you're

12 not going to respond to that; is that right?

13      MR. STRUMWASSER:  I was indicating that, unless

14 your Honor felt that it would be helpful or would like

15 us to do so, that we're content merely to make the oral

16 representation that -- first of all, we don't think

17 striking is on the table, and your Honor doesn't need

18 Ps and As on that question.  And as to further

19 proceedings, we've made our suggestion, which is that

20 they make this offer of proof.

21      THE COURT:  And you are representing that these

22 were amendments that you made to conform to proof?

23      MR. STRUMWASSER:  Yes, your Honor.

24      THE COURT:  Okay.  So I do agree that I'm not -- I

25 think you do need to go from there.  I'm happy to hear
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 1 the motion orally, and I'm happy to do it on the 29th.

 2 But as long as the amendments are to conform to proof,

 3 they're allowable under the APA.

 4      MR. VELKEI:  Well, your Honor, then I suggest we

 5 go forward on the 29th with the hearing.  They are

 6 not -- some of them are to conform to proof.  We have

 7 focused only on those buckets that are entirely new

 8 sets of allegations not previously pled in the case.

 9 And contrary to the Department's contention that the

10 Court has never had issues but prior amendments, to the

11 contrary.  There have been at least two occasions where

12 the Court has made clear this case is not going to get

13 expanded by adding new claims.

14      THE COURT:  Of course it's not.

15      MR. VELKEI:  Which I exactly what they're doing

16 here.  So if they don't want to file an opposition,

17 that's fine with us.  We'd just like to have it heard

18 on the 29th.

19      THE COURT:  I'm trying to find my calendar.  Hang

20 on.

21          Before we start Mr. Cignarale's testimony, I

22 don't have a problem with that in the morning.  I think

23 we already told Mr. Cignarale that we weren't going to

24 start until noon, right?

25      MR. VELKEI:  Right.  I mean, that's great.  We had
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 1 just simply suggested because we had some other things

 2 scheduled for that morning, and the Department had

 3 offered up why don't we just start on Wednesday, that

 4 for convenience purposes, we could just make that a

 5 motion day and start him up without to having make him

 6 wait.

 7      THE COURT:  That's fine with me.  We can take it

 8 up on Tuesday morning.

 9      MR. VELKEI:  But I did want to raise, your Honor,

10 sort of the bigger issue now about the schedule for

11 Mr. Cignarale.

12          You know, we raised -- I think it was

13 before, the last time we were together -- the

14 importance of getting documents produced in a

15 reasonably timely fashion.

16          And I'm looking at the transcript here where

17 Mr. Strumwasser made clear, "One, they would like work

18 papers, the underlying data for Mr. Cignarale.  They're

19 entitled to that."

20          "We're in the process of putting that

21 together."

22          The Court had asked them to produce that more

23 than a week and a half ago.  The documentation related

24 to this was first made available to us today, two days

25 before the Thanksgiving holiday.  And that is not a
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 1 meaningful amount of time in order to prepare for what

 2 is obviously a very important cross.

 3          But, frankly, what's more troubling to us,

 4 your Honor, is the complete absence of producing, in

 5 fact, what they committed to do before this Court and

 6 on the record, the work papers and the underlying data

 7 for Mr. Cignarale's testimony.

 8          I want to just articulate some basic obvious

 9 examples of where they've failed to produce what

10 they've promised and are required to produce that makes

11 it difficult for us to prepare the cross-examination.

12          Excuse me one second.

13          The first example, the Department reports and

14 Mr. Cignarale relies upon the fact that there were 2.2

15 violations per sampled claim file in connection with

16 the audit as compared to a typical .36 violations per

17 claim file.  We can't for the life of us figure out how

18 they got to 2.2.  Our number is very different.  And

19 there's absolutely nothing demonstrating this .36,

20 which is the incidence of violations in a typical claim

21 file or audit.

22      THE COURT:  What I can do --

23          Mr. Strumwasser, do you have a response to

24 that?

25      MR. STRUMWASSER:  Mr. Gee's got --
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 1      THE COURT:  Mr. Gee?

 2      MR. GEE:  Yes, we apologize.  The 2.2 ratio

 3 actually refers to the number of violations per

 4 complaint in 2008.  And those data were produced to

 5 PacifiCare.  And it was a mistake in the testimony, and

 6 we had intended to correct that on direct.

 7          But those data and the numbers underlying them

 8 have been produced to PacifiCare in this most recent

 9 production.  As Mr. Strumwasser's e-mail last week was

10 made available on Friday -- and we apologize, actually,

11 for the slight delay on that.  We had understood that

12 our vendor had made it available on Wednesday and then,

13 through a miscommunication, our vendor forgot to inform

14 PacifiCare of that.  But they were made available on

15 Friday.

16      MR. VELKEI:  The first time we were able to access

17 it, your Honor, was on Monday.  Given the weekend, we

18 were unable to access it.

19          The bottom line is the data that's been

20 produced does not support this 2.2, and there's

21 certainly no data that's been produced that supports

22 this .36.

23      THE COURT:  Okay.  Well, the best I can do is --

24 are you going produce that .36 data?

25      MR. GEE:  That was also in the data that's
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 1 produced.

 2      THE COURT:  All right.

 3      MR. GEE:  I actually believe there may have been

 4 another mistake in the comparison, that the .36 was --

 5 it's obvious from the chart that we produced on Friday

 6 that the .36 comes from the violations per complaint

 7 number for United.

 8      THE COURT:  Well, the best I can do, Mr. Velkei,

 9 and I'm prepared to do it, is I'll strike that part to

10 the testimony if they're not accurate and don't reflect

11 material that you can check.

12      MR. VELKEI:  Okay.  The next category, your Honor,

13 is they come up with this baseline penalty for each

14 generic violation.  I mean, I think they've got 3,000

15 for this, for acknowledgment letters, 5500 for EOBs.

16 There is absolutely no source for this, no calculation

17 on how they came up with these numbers or percentages,

18 absolutely zero.

19      THE COURT:  That's for argument, unless they have

20 something else.  If they don't have anything else,

21 that's open to argument then.

22      MR. VELKEI:  Another category, your Honor, is how

23 they've even calculated the number of alleged

24 violations in each of these buckets.  We can't tie that

25 information together either.
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 1          So in terms of they contend there are this

 2 many violations of the EOBs and the EOPs, we can't

 3 figure out how they got to those numbers.  No data has

 4 been produced to show how they derived those

 5 calculations that Mr. Cignarale is relying upon.

 6      THE COURT:  Do you have any information on that?

 7      MR. GEE:  Those numbers were reflected in the

 8 fourth supplemental accusation.  And I believe the

 9 calculations were marked.  Mr. Strumwasser offered them

10 to be marked.

11      MR. STRUMWASSER:  I suppose that the short answer

12 here is we've had these numbers all along in the

13 statements of position and in the accusations,

14 including the most recent accusations.

15          I doubt that Mr. Velkei can't find any of

16 them.  If he's got an individual one or two categories

17 or whatever number of categories in which he in good

18 faith says he can't figure out where it comes from,

19 we'll be glad to try and help him.

20          But I don't think that has to do with

21 Mr. Cignarale in any event.  Those are assumptions he's

22 been given.  So they have plenty of time to say those

23 are incorrect assumptions.

24      MR. VELKEI:  Assumptions?  Your Honor, they've

25 come up with numbers -- 364,528.  They've done that
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 1 somehow.  That's a calculation that they've done.

 2      THE COURT:  Well, you can cross-examine him on it.

 3 If he relied on something that you don't have, then

 4 I'll order it produced.  If he didn't, then we'll work

 5 from there.

 6      MR. VELKEI:  But we know that they calculated

 7 that, your Honor.  That's what work papers are by

 8 definition.  "How did you get to the numbers that are

 9 included in the testimony?"

10          We've done that in every single one of our

11 witnesses -- with Mrs. Berkel, you know, and they've

12 gone and complained to you.  In every instance, we've

13 provided Access database with all of the detail, with

14 the queries, how we calculated it, where we got these

15 numbers such that for every one of these witnesses

16 they've had the opportunity then to cross-examine the

17 calculation of those numbers.

18          We have absolutely no basis to do that with

19 the number of violations --

20      THE COURT:  You certainly do.  You can ask him how

21 he calculated it.  If he can't come up with a good

22 explanation for his calculations, then they have no

23 meaning.

24      MR. STRUMWASSER:  Well, your Honor, actually he

25 didn't calculate anything.  Those are all questions.
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 1 Those are not work papers about his testimony.  Those

 2 are the questions.  He's been asked to assume the

 3 numbers.

 4      THE COURT:  Well, if that's what he testified,

 5 that he didn't do any of the calculations, he assumed

 6 them, and it turns out that those assumptions are

 7 incorrect, then his testimony is a waste of our time.

 8      MR. VELKEI:  So your Honor, when will we -- so we

 9 will never be able, then, to be able to test how they

10 came up with those calculations?  Because that's the

11 essentially the net result, from their restrictive

12 view, of what we're entitled to have.

13          We have no ability to challenge their numbers.

14 So when we're going through this process of trying to

15 understand what, if anything, is an appropriate

16 penalty, one of the important pieces of that is how

17 they calculated the number of alleged violations.

18          We cannot do that, and we've never been given

19 the data to meaningfully evaluate that.  We've just

20 simply had to rely upon their representations or try to

21 reverse engineer where they're coming up with --

22      THE COURT:  I'm sorry.  I thought we've been here

23 since December 2009 talking about all the number of

24 violations and how they came up with them.

25      MR. VELKEI:  No, your Honor.  We've been here
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 1 since December of 2009 talking about a lot of things.

 2 One of the things that has never been turned over to us

 3 is how they calculated these numbers.  We're now at a

 4 point where those numbers -- not the fact of the

 5 violation or what the law says -- those numbers are

 6 important to us, and we have no ability to test how

 7 they developed them.

 8      MR. STRUMWASSER:  All that's at issue now is

 9 whether they can have something that, you know, that

10 Mr. Cignarale has never seen to cross-examine him about

11 questions containing assumptions he has been asked to

12 make and is not sponsoring.  It is clear that the

13 Department will have to produce evidence -- excuse

14 me -- will have to explain how the record contains

15 evidence to support the numbers.  And we have every

16 intention of doing so.

17          But, you know, the notion that, when we bring

18 in a witness for a limited purpose that does not

19 include sponsoring the violation count, they get to ask

20 us to produce our, you know, what -- the basis for our

21 violation count is just specious.

22      MR. VELKEI:  Your Honor, specious?  This is a

23 limited witness.  This is a witness who is proposing to

24 you that we be assessed a penalty of $325 million based

25 upon calculations that the Department refuses to turn
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 1 over to us.  How is that under any set of circumstances

 2 reasonable or fair?

 3          Whether Mr. Cignarale did the calculations

 4 himself or not, somebody did them.  They have this

 5 information.  There's no burden associated with doing

 6 it.  For example, on the EOBs, did he include every

 7 paid claim even though it only relates to contested or

 8 denied?  If so, which ones did he include?  How were

 9 the calculations done?

10          These are basic questions that have never been

11 answered.  Now we have a witness who is relying upon

12 these numbers.

13          I mean, the idea, your Honor, that they

14 produced this chart at the back end of the testimony

15 that's two pages long with a bunch of numbers that

16 comes up with a total of 1.3 billion and there is not

17 even one shred of paper or calculation associated with

18 that outrageous number, I mean, it simply isn't

19 credible, your Honor.  Somebody has done these

20 calculations.

21          And we're entitled to understand how these

22 calculations were done.  And the idea that the

23 Department just refuses to turn that over to us and

24 somehow that's not viewed as anything but unfair --

25 it's very difficult to understand why they won't turn
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 1 it over.

 2          They clearly seem to say that they have the

 3 information because they've come up -- either they're

 4 making it up or they've come up with these very

 5 specific numbers.  Somebody is doing these

 6 calculations.  And this gentleman is relying upon them.

 7 That's exactly what the stipulation says has to be

 8 turned over.

 9          "Mr. Strumwasser, they would like the work

10 papers, the underlying data for Mr. Cignarale.  They're

11 entitled to that."  They turned over nothing to us.

12      Another category, the 300- -- the discounted

13 penalty of $325 million, not a shred of paper or

14 calculation supporting that $325 million, your Honor,

15 even though they pretend to have gone through some

16 detailed analysis with their financial surveillance

17 group and they looked at a bunch of statutory

18 financials and compared us to some of the other health

19 insurers, none of that information has been turned

20 over.  None of those calculations or work sheets have

21 been turned over to us.  They simply produced some

22 statutory financials which are public record.

23      MR. STRUMWASSER:  That's not true.  We produced

24 the statutory financials and a spreadsheet that shows

25 how the numbers in those statutory financials were used
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 1 by Mr. Cignarale.  You had the --

 2      THE COURT:  We're going to go ahead and hear his

 3 testimony.  You can cross-examine him on it.

 4          You know, maybe I'm being too simplistic.

 5 It's very fine that he can add these things up and

 6 subtract and divide.  But when it comes down to it,

 7 when I go in my office and shut the door, I'm the one

 8 that's going to have to come up with the numbers.

 9          And if they can't show me where the numbers

10 come from, it's their problem not yours.

11      MR. VELKEI:  Okay.

12      THE COURT:  And if they show me where the numbers

13 come up with and you need some time at some point

14 because they are in fact something different or new

15 than we've dealt with before, I'll give you that time.

16      MR. VELKEI:  Okay, your Honor.

17          Just a couple more categories, if I can go

18 over with you.  The testimony identifies factors other

19 than those set forth in 2695.12 that were relied upon

20 in calculating the penalty but they've not identified

21 what those are.

22      THE COURT:  You can ask him what they are, and

23 somebody's going to have to convince me that that's

24 appropriate given what the regulations are.

25      MR. VELKEI:  The final category, your Honor, the
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 1 penalty the Department asks seems to be making much of

 2 the number of justified complaints in this case as

 3 opposed to -- as compared to others.  They've produced

 4 some kind of comparison charts.  They're called

 5 California Consumer Complaint Studies.  And they've

 6 produced just one for 2008.

 7          In connection with the complaint database that

 8 the Court had ordered the Department to turn over and

 9 produce to us, the initial production was limited and

10 it didn't include all of the complaints that were at

11 issue.  We've made several requests on the Department

12 to turn over the rest of the database.

13          Even though Dr. Kessler was the one examining

14 it, they waited until Dr. Kessler was on the stand in

15 the middle of his cross-examination before they turned

16 over that information.

17          Because justified complaints has been made an

18 issue in this case, we've attempted to then access that

19 information for purposes of preparing Mr. Cignarale's

20 cross and determined that, in fact, the Department had

21 deleted specific fields that had been previously

22 produced, including the field that identified whether

23 the complaint was justified or not.

24          And that really is just simply underhanded

25 gamesmanship, your Honor.  The Department makes the
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 1 point they first heard about this a couple of days ago.

 2 The reality is they knew about it because they made the

 3 intentional decision to delete those fields.  And that

 4 just isn't appropriate.

 5      MR. GEE:  I don't know what Mr. Velkei is talking

 6 about, about these deleted fields.  There may have been

 7 stuff that were -- that appeared in the other databases

 8 that may have slipped this database.  But we have no

 9 knowledge of the intentional deletion that Mr. Velkei

10 accuses us of.

11          If Mr. Velkei wants to give me a call and we

12 want to have a true meet and confer about this and he

13 can tell me specifically which fields he thinks are

14 missing, I'm happy to take that call.

15      MR. VELKEI:  We know that the justified complaint

16 field is missing, and somebody removed it, and it

17 certainly wasn't us.  And so I'm not sure what there is

18 to meet and confer about other than produce this

19 information and produce it in a timely fashion, your

20 Honor.

21          I mean, we're now in the Thanksgiving holiday,

22 and I'm first actually getting the opportunity to look

23 at some of this information now, two days before

24 Thanksgiving.  And the idea that we have to stick with

25 the current schedule and then I find out things like
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 1 they're deleting fields that are directly relevant that

 2 were previously produced, it really, your Honor,

 3 smacks, of some unsavory conduct.  And just, at a

 4 minimum, irrespective of the reason, it's hampering our

 5 ability to prepare for what is obviously a very

 6 important cross-examination.

 7      MR. GEE:  Is the justified complaint field the

 8 only field you contend is missing?

 9      MR. VELKEI:  No, but that's the most important.

10 There are several fields that are missing.  We're happy

11 to send you an e-mail about the rest of them.

12          But the one that's most important to us

13 is the justified complaint field, which was in fact

14 included, was the subject then of Dr. Kessler's

15 testimony that there were a very small percentage of

16 complaints that were actually justified and

17 suddenly, lo and behold, in a new production, that

18 field is deleted from the production.  It doesn't make

19 sense.

20      MR. STRUMWASSER:  Did you have the data in an

21 earlier production and not now?

22      MR. VELKEI:  Absolutely we did.

23      MR. STRUMWASSER:  Then I'm a little unclear on

24 what the prejudice is.

25      THE COURT:  The year, is that what you're saying?
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 1 The year?

 2      MR. VELKEI:  Yes, your Honor, yes.

 3      THE COURT:  Would you check into it, Mr. Gee?

 4 They're saying now that 2008 is missing, and previous

 5 others years have it.

 6      MR. GEE:  Absolutely.  And let me just explain

 7 what I understood to be the most recent production.

 8  First, it was produced in September.  So the notion

 9 that Mr. Velkei is only now having the opportunity to

10 review this is ridiculous.

11          And second, I understood, because of some

12 changes with how the Department maintained the

13 complaint database, we had produced it in separate

14 documents.

15          I know initially we were able to produce all

16 the data in one MDB -- in one Microsoft Access

17 database.  And in this most recent production, we had

18 to produce it in an Access database and multiple Excel

19 files.

20          So I'm wondering if maybe PacifiCare is

21 missing something on the Excel files or if something

22 slipped through the cracks when we tried to compile all

23 the files, but I can assure you that there is no

24 intentional deletion of any fields.

25          And Mr. Velkei's conclusion that that is the
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 1 only possible thing that could have happened is just

 2 absurd.

 3      THE COURT:  Okay.  Well, I think you guys should

 4 take a nice deep breath, sit back and see if you can

 5 locate this particular field and see if you can work it

 6 out.

 7      MR. GEE:  That's all I'm saying.

 8      MR. VELKEI:  Your Honor, another couple things.

 9 The California consumer complaint study, one was

10 produced for 2008.  We'd like to see the one for 2009

11 and 2010.

12      THE COURT:  Is that possible?

13      MR. GEE:  Yes.  I think they might have actually

14 been produced already.

15      MR. VELKEI:  We've checked.  They were not

16 produced.

17      THE COURT:  Would you look into that Mr. Gee,

18 please?

19      MR. GEE:  Yes, your Honor.

20      MR. VELKEI:  And, your Honor, we would very much

21 like, given these issues and the fact that we were --

22 just had this information first made available to us

23 Monday, a week and a half after the Court asked that it

24 be turned over to us, that we be given the rest of next

25 week to finish preparation for Mr. Cignarale and we
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 1 start on the 5th.

 2          I frankly think that I can complete the

 3 cross-examination in the remaining time that's

 4 allotted, which would be the week of the 5th and the

 5 week of the 12th.  But I'm trying to make this at

 6 efficient as possible.  And as I'm sure the Court

 7 understands, there is a lot of information to digest.

 8          And all of these little fits and starts and --

 9 you know, the Department telling us they forgot to let

10 us know that the documents had been produced and these

11 various issues with the complaint database really just

12 adds a lot of complication and stress in the middle of

13 a holiday week.

14          And, frankly, I don't see any prejudice to

15 anyone, particularly if I can represent that I can get

16 the cross-examination done in the remaining two weeks

17 that are allotted.

18      MR. STRUMWASSER:  Well, I mean, if Mr. Velkei will

19 represent that we'll be done on the 12th, then I don't

20 mind if he forgoes a day and a half or two days of

21 cross next week.  That would be acceptable to us then.

22      THE COURT:  Okay.  But we're still going to meet

23 on the 29th and do the paperwork and the motions and

24 things.  We can decide then if you want to go -- to

25 continue it until then.
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 1      MR. VELKEI:  Yes, your Honor.  I just think it's a

 2 waste of time to spend the -- I mean, we're really --

 3 I'm trying to make this efficient.  And that just --

 4      THE COURT:  I don't understand what you're now

 5 complaining about.  Mr. Strumwasser just said that was

 6 okay with him if you can complete it in the time you

 7 said.  But we're still meeting on the 29th to deal with

 8 all these other issues.

 9      MR. VELKEI:  Understood, your Honor.  I was just

10 explaining why I couldn't use that time.

11          So let us just be clear, then, in terms of

12 what the time would be, your Honor.  So we have

13 currently scheduled the week of the 5th and the week of

14 the 12th of December.

15      THE COURT:  But there is one day that you can't

16 meet, right, Mr. Strumwasser?

17      MR. STRUMWASSER:  Right.

18      MR. VELKEI:  Is it the 12th?

19      MR. STRUMWASSER:  It is the 12th and also on next

20 Friday, a week from --

21      THE COURT:  That was the 2nd.  But we wouldn't be

22 doing that then.  We don't have the 2nd.

23      MR. STRUMWASSER:  Right.

24      MR. VELKEI:  So we're doing --

25      THE COURT:  So you're not available on the 12th?
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 1      MR. STRUMWASSER:  Yes.  I think so.  The 12th was

 2 a Friday?

 3      MR. GEE:  Monday.

 4      MR. STRUMWASSER:  I'm out on the Monday.  But

 5 that's something that's already built into the

 6 schedule.

 7      THE COURT:  I think so.

 8      MR. VELKEI:  So we have the 5th through the 9th.

 9      THE COURT:  Wait.  Let me get back to my calendar.

10          Okay.  So are we out on the 5th?

11      MR. VELKEI:  No.  I have us in court the 5th, 6th,

12 7th, 8th, and 9th of that week.

13      THE COURT:  I think that's right.  Okay.  December

14 5th through 9th.

15      MR. VELKEI:  Then I have us in court the 13th,

16 14th, 15th, 16th of the following week.

17      THE COURT:  I think that's right.

18      MR. VELKEI:  Okay.  So I can get -- I mean,

19 listen, I don't know what they'll do on redirect or

20 direct.  I can get the cross done by the 16th on that

21 schedule.  I'll represent that I will.

22          I mean, subject, of course, to this issue on

23 the documents, your Honor, which I expect is going to,

24 for lack of better term, rear its ugly head again in

25 the context of the cross.
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 1          But I appreciate the Court's indulgence that,

 2 if issues do come up, we'll be given additional time

 3 and access to information.

 4      THE COURT:  Whatever due process requires.

 5      MR. VELKEI:  I appreciate that.

 6      THE COURT:  So does that sound acceptable to you,

 7 Mr. Strumwasser?

 8      MR. STRUMWASSER:  Yes, your Honor it does.

 9      THE COURT:  So we'll meet on the 29th and do as

10 much as we can on paperwork.  What time?

11      MR. STRUMWASSER:  May I propose 10:30?

12      THE COURT:  That would be fine with me.

13      MR. STRUMWASSER:  I don't think we'll have any

14 difficulty finishing.

15      THE COURT:  Is that all right?

16      MR. VELKEI:  That's fine.  We may need to take a

17 lunch break.

18          I don't know that we'll get it done in an hour

19 and a half, but that's fine if all these folks are

20 available in the afternoon.

21      THE COURT:  That's okay.  We can take a short

22 lunch break even.

23          And then we'll reconvene December 5th through

24 9th and 13th through 16th; is that correct?

25      MR. VELKEI:  Yes, your Honor.
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 1      MR. STRUMWASSER:  That's right, your Honor.

 2      THE COURT:  Okay.  Anything else I can do?

 3      MR. VELKEI:  Not right now.  Appreciate your time.

 4          (Whereupon, the proceedings recessed

 5           at 2:30 p.m.)

 6
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 1 Tuesday, November 29, 2011          10:38 o'clock a.m.

 2                         ---o0o---

 3                   P R O C E E D I N G S

 4      THE COURT:  Okay.  This is on the record.  This is

 5 before the Insurance Commissioner of the State of

 6 California in the matter of PacifiCare Life and Health

 7 Insurance Company.  This is OAH Case No. 2009061395,

 8 Agency No. UPA 2007-00004.

 9          This is Oakland, California.  My name is Ruth

10 Astle.  I've been assigned to hear this matter.  I've

11 been doing so for almost two years.

12          And counsel for the Department, would you

13 state your appearance for the record.

14      MR. STRUMWASSER:  Michael Strumwasser, Strumwasser

15 & Woocher for the Department.

16      MR. GEE:  Bryce Gee, Strumwasser & Woocher, also

17 for the Department.

18      THE COURT:  Counsel for the respondent?

19      MR. VELKEI:  Steve Velkei for the respondent.

20      MR. KENT:  Ron Kent, also for the respondent.

21      THE COURT:  I did receive this notice of filing of

22 declaration of Samer, S-A-M-E-R, Alami, A-L-A-M-I, and

23 his declaration.  And even though there's only three

24 zeros before the 4, we'll put the four zeros.

25      MR. VELKEI:  Thank you.
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 1      THE COURT:  And we'll mark those as exhibit next

 2 in order, which I believe I have as 5645.

 3          Is that correct Ms. Evans?

 4      MS. EVANS:  That's correct, your Honor.

 5      THE COURT:  Is it all right if I file them

 6 together?  Any objection to that?

 7      MR. STRUMWASSER:  No objection.  May I suggest

 8 that your Honor file the declaration first, since if

 9 anybody is going to be reciting, that way, if you

10 recite the pages, it will all fall into place?

11      THE COURT:  All right.  So I will do that, and

12 that will go with the record as usual.

13          (Respondent's Exhibit 5645 marked for

14           identification)

15      THE COURT:  And off the record we did clean up a

16 few things like missing documents and labeling.  So

17 what's next?

18      MR. STRUMWASSER:  Actually, perhaps we could just

19 go through sort of a review of what the agenda is, as

20 we understand it.

21      THE COURT:  Sure.

22      MR. STRUMWASSER:  We understand that we're going

23 to go through the Zaretsky and Kessler testimony and

24 exhibits to determine which, if any of them remain,

25 will be moved into evidence.  We understand there is --
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 1 and there's a discussion about the Sreckovich exhibits,

 2 which we're prepared for.

 3      MR. GEE:  The motion to strike.

 4      THE COURT:  Right.

 5      MR. STRUMWASSER:  That's right.

 6          And the -- I'm sorry?

 7      MR. GEE:  The Sreckovich motion to strike.

 8      MR. STRUMWASSER:  Okay.  And then, I don't know if

 9 your Honor thinks there's anything pending right now on

10 the PLHIC motion to strike/dismiss the fourth

11 supplemental.

12          I think the way we left it was the fourth

13 supplemental is coming in.  We had said if they want to

14 do anything after that, like reopening, that they ought

15 to make an offer of proof.  We haven't seen one, so I

16 don't know that there's anything really on the table

17 for that.

18      MR. VELKEI:  We have a hearing scheduled on the

19 motion to strike today.  The Department chose not to

20 submit an opposition.  We went through this.  And we

21 said that's fine.  If the Department elects not to file

22 an opposition, we ask that the hearing on a motion to

23 strike be heard today, and the Court agreed.  So that's

24 on the agenda.

25      THE COURT:  I don't have any --
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 1      MR. STRUMWASSER:  That's fine.

 2      MR. VELKEI:  Yes.

 3      THE COURT:  Okay.  That's it?

 4      MR. GEE:  The one other issue we had was CDI was

 5 going to identify for PacifiCare the corrections to

 6 Mr. Cignarale's pre-filed direct.

 7          And we have a new version of that direct and

 8 what we could do, your Honor, is we are prepared to go

 9 through and -- page by page and identify it, the

10 changes that were made on the record, or I'd be happy

11 to meet with PacifiCare offline and go through those

12 changes in that way.

13      MR. VELKEI:  We may as well do it on the record.

14 I don't know how long it would take.

15      THE COURT:  Yes, how long will it take?  I'd

16 prefer you not to --

17      MR. GEE:  We have about 15 changes, 15 to 20

18 changes.

19      MR. VELKEI:  We could also, if they could submit a

20 letter to us sort of articulating that, that would

21 probably be easiest.  We could submit that into the

22 record; then we'll have something in writing.

23      THE COURT:  Are they not marked?

24      MR. GEE:  They're not red-lined.  We have clean

25 copies of the revised version.
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 1      MR. VELKEI:  Mr. McDonald just pointed out, they

 2 could run a compare write in the space of a couple of

 3 minutes; they're both Word documents.  And we could

 4 just see then what the differences are.  That's

 5 probably the easiest way.  But we would like to just

 6 have something in writing that demonstrates kind of

 7 what's different about it.

 8      MR. GEE:  Sure.  We could work it out offline.

 9      THE COURT:  You want to hand out the --

10      MR. GEE:  Sure.

11      THE COURT:  Are we going to mark that as the same

12 number or are we going to mark that as a different

13 number?  In other words, are we substituting?

14      MR. STRUMWASSER:  We're fine with withdrawing the

15 original 1178 and giving it to you as the new 1178.

16      THE COURT:  All right.

17      MR. KENT:  Well, your Honor, until we see what the

18 changes are, we just suggest that it be marked as a

19 separate exhibit so the record is clear.

20      MR. STRUMWASSER:  Okay.  That's fine.  So it will

21 be our next in order.

22      THE COURT:  It's 1184 on mine; is that correct,

23 Mr. Gee?

24      MR. GEE:  That sounds correct, your Honor.

25          (Department's Exhibit 1184 marked for
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 1           identification)

 2      MR. STRUMWASSER:  We would have simply given

 3 substitute pages, except that the changes --

 4      THE COURT:  No, this is fine.

 5      MR. STRUMWASSER:  -- alter the pagination that

 6 follows.

 7      THE COURT:  So that will be 1184.  When do you

 8 think you can have something that shows the changes?

 9      MR. GEE:  By tomorrow.

10      THE COURT:  Okay.

11      MR. VELKEI:  Can we have it tomorrow at noon, your

12 Honor?  It is 180 pages, and Mr. Cignarale is going --

13 we were told we would have it identified today.  A

14 compare write takes five minutes.  I don't see what the

15 delay is by having it presented to us by tomorrow.  We

16 do have a witness coming on the stand.

17      MR. GEE:  Tomorrow by noon is fine.

18      THE COURT:  All right.

19      MR. VELKEI:  Could we take up the motion to

20 strike, your Honor, at this point?

21      THE COURT:  Sure.  This is the motion to strike

22 the amended --

23      MR. STRUMWASSER:  Fourth supplemental?

24      MR. VELKEI:  Portions of the fourth supplemental

25 accusation, your Honor.
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 1      THE COURT:  Okay.

 2      MR. VELKEI:  We were encouraged at the outset when

 3 we initially saw the fourth supplemental accusation,

 4 because it appeared that the Department was finally

 5 dismissing a number of the allegations that we had been

 6 asking them to do for quite some time and spent a lot

 7 of time and evidence presenting.

 8          As it turned out, they dismissed approximately

 9 100,000 allegations and added 122,000 allegations.

10 We've really focused just on those allegations that are

11 new.

12          The Department represented that this complaint

13 reflected only a pleading that conforms to the

14 evidence, proof at trial.  That is not the case.  And

15 we've identified roughly 9,000 new allegations that are

16 add by virtue of the fourth supplemental accusation.

17          I'd like to focus, if I can, just because it's

18 the biggest piece -- there are roughly 80,000

19 allegations around claims payment accuracy.  I think

20 it's actually 78,302.  This has never before been at

21 issue.  We went back and looked at the statement of

22 position by the Department and the prior allegations,

23 the prior accusations in this case.  There has been

24 only one alleged violation related to claims payment

25 accuracy.  It was a very limited 3700 claims that we
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 1 disclosed to the Department before the audit even began

 2 and it is duplicative of other buckets of violations.

 3 That's it.  So what they've essentially done now is

 4 bring in roughly 80,000 new allegations around claims

 5 payment accuracy.

 6          It seems to us that they're relying on a chart

 7 that Mr. Gee prepared in the context of

 8 Ms. Sreckovich's testimony on a wholly separate issue.

 9 That's where I think they came up with the 78,000.  But

10 it is clear that this has never been at issue in the

11 case.  The number did not come from us.

12          And there are a number of questions that would

13 need to be answered before we could meaningfully defend

14 those allegations, number one, whether these

15 allegations are even reworks because it appears to us

16 the Department essentially took any claim with an "02"

17 or an "03" designation and basically treated it as a

18 rework even though there's evidence to suggest that

19 that is not in fact appropriate.

20          And their position is they're going to assume

21 they're violations of law unless we can prove

22 otherwise.  That's wholly in appropriate, your Honor.

23 There are a number of issues that we would have to

24 address to meaningfully defend: one, whether it's even

25 a rework; two, what was the cause of the rework; three,
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 1 whether it's a violation of law and whether we're even

 2 talking about a business practice, which is really

 3 what's at issue under 790.03.

 4          That is a very time-intensive process, and we

 5 would need to essentially go claim by claim.  The Court

 6 probably remembers the testimony of Mrs. Berkel that

 7 was roughly now over a year ago.  It took us literally

 8 months to look at the Department's late pay analysis,

 9 the 4,000 claims, and assess what was appropriately

10 paid after 30 working days and what was not, or what

11 was really even meaningfully at issue.

12          For us to do that here would literally take us

13 months.  We'd need new lay witnesses to present

14 testimony and likely expert testimony as well.  The

15 Court made clear at this point the case cannot expand

16 any further.  The Court made that statement over a year

17 ago and has stuck to its word in terms of every effort

18 by the Department to expand into new issues.

19          We're now at the end of this proceeding in the

20 very final stage, and it is simply inappropriate to

21 bring in all these new allegations at this point in

22 time.

23          There's a further issue, which is including

24 allegations outside the MCE period.  The Court, as we

25 noted in our papers, was very clear that they were not
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 1 to base any violations of law on claims outside of the

 2 MCE period.  The fourth supplemental accusation adds

 3 claims that are explicitly outside of that period.

 4          And frankly, we estimate, in addition to the

 5 ones that are added in the fourth supplemental

 6 accusation, there are roughly 100,000 alleged

 7 violations outside of the MCE period.

 8          So our view is that conduct by the Department

 9 is inappropriate.  We are at a stage now where the

10 pleadings are settled; they should be settled.  The

11 evidence has been presented.  The only issue now is

12 whether there's a penalty and what it should be.

13          Bringing these issues into the case at this

14 late stage is highly prejudicial to us and at a minimum

15 would require us to suspend the proceedings and

16 basically restart the clock on some of these issues.

17      THE COURT:  I apologize.  Did we put a number on

18 the motion to strike?

19      MR. VELKEI:  I thought we had, your Honor.  Let us

20 check.

21      MS. EVANS:  No, I'm not showing a number on this,

22 unless we did it at the telephonic hearing.

23      THE COURT:  I don't think we did, so I'm hoping I

24 can put my hands on the document.  Hold on.  I'm sorry.

25      MR. STRUMWASSER:  Do you have an extra copy?
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 1      MS. EVANS:  We have an extra copy, your Honor.  It

 2 has holes in it, but --

 3      THE COURT:  Okay.

 4      MR. KENT:  Actually, I have a note here that it is

 5 not an exhibit at this point.

 6      THE COURT:  Good, then we all agree.  So let's

 7 make it one.  Let's make this 5646.  This is the motion

 8 to strike certain allegations from the supplemental

 9 accusation.

10          (Respondent's Exhibit 5646 marked for

11           identification)

12      THE COURT:  I'm sorry.  Go ahead.

13      MR. VELKEI:  That really is the pitch, your Honor.

14 We have -- basically we're seeking to strike only those

15 allegations that are clearly not based on prior

16 allegations in the case, are not conforming to proof.

17      THE COURT:  You have them set out on your Page 3?

18      MR. VELKEI:  Yes, your Honor.

19      THE COURT:  All right.

20      MR. STRUMWASSER:  Well, I think Mr. Velkei -- his

21 last comment highlights the most fundamental defect of

22 their motion, which is they think it's improper to

23 amend anything that raises a new allegation in the

24 pleadings.

25          That's just wrong, and it's been wrong every
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 1 time they've said it.  Under 11507, the Department has

 2 the right to amend the pleadings.  And when Mr. Velkei

 3 says that these are not to conform to proof because he

 4 compared it to earlier pleadings, he misunderstands

 5 what it means to amend the pleading to conform to

 6 proof.

 7          An amendment to conform to proof is not an

 8 amendment to conform to prior pleadings.  That's the

 9 whole point.  You need a proven violation to be pled.

10          We put on the witnesses from all these -- we

11 put on all these witnesses, and the testimony has been

12 in.  And in some of these issues, such as the Johnson &

13 Rountree, the failure to maintain claim files, were

14 actually issues that were interposed not by us but by

15 PacifiCare.  Your Honor will remember that when -- that

16 the issue arose about sending demand letters for

17 reimbursement more than 365 days.  And it was

18 PacifiCare who said, "Oh, no.  There were letters.  We

19 just can't find them."

20          That's literally what PacifiCare said, and

21 that's what Mr. Bugiel said in his serial appearances

22 here.  So all we are doing now is we are amending the

23 pleadings to conform -- not to prior pleadings; there

24 would be no point in doing that -- but to conform to

25 the proof already in the record.
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 1          Just for the record, I think Mr. Velkei's

 2 numerology is incorrect on the 100,000, 122,000, but I

 3 don't think it matters very much.  When he says there

 4 are 89,000 new allegations, I assume he's saying that,

 5 whatever the correct number is, those are newly

 6 alleged.  Of course they're newly alleged.  That was

 7 the point of filing a supplemental accusation.  They do

 8 not need now to be newly proven.  The Department does

 9 not propose to call any witnesses, does not need to

10 call any witnesses.

11          So the question really is not whether these

12 provisions should be stricken.  The question -- oh, and

13 let me also address this whole question about market

14 conduct exam period.  There have always been

15 allegations in this case outside the market conduct

16 exam period.

17          And the prior ruling by your Honor was that we

18 could not bring in new allegations that were outside

19 the market conduct period that would require additional

20 discovery.  And that is in fact what we have not done

21 here.  We require no discovery, no witnesses, no

22 exhibits in order to prove these violations outside the

23 market conduct period.  That evidence is already in,

24 and it has been admitted into evidence.

25          So the real question is what do we do about
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 1 PacifiCare's claim that, "Oh, we have to now delay the

 2 case for a long time."  And on that question, I think

 3 we are missing the first step.  As I said in our

 4 telephonic conference earlier this month, it's now

 5 incumbent upon PacifiCare to provide an offer of proof.

 6          Naming witnesses, naming exhibits -- we all

 7 know what an offer of proof looks like.  The party

 8 says, "I offer to prove through the testimony of Mr.

 9 Jones and through these documents X, which goes to

10 Paragraph 14 of the supplemental accusation."  That's

11 what we need.  We need to have your Honor hear exactly

12 what they think they need, why they couldn't have put

13 it in earlier.

14          All of these issues were issues that have been

15 the subject of the evidence that has been adduced in

16 over two years.  Why does the -- why does the company

17 think that we examined the UC people?  Why does the

18 company think that we examined Ms. Sreckovich at

19 length?

20          Your Honor said -- to paraphrase your Honor,

21 which is not a direct quote, to the point when we had

22 Ms. Sreckovich on, there should be no surprise here;

23 these are not new issues.  The fact that the company

24 has not rebutted these issues, that's a question for

25 them to answer.
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 1          At this point, all that needs to be said is

 2 what is it that they think they need to do to rebut the

 3 allegations that we have amended based on the evidence

 4 that's already of record.  They haven't done that.  if

 5 they do, we'll be happy to respond to it.

 6          All we have right now is a naked request to

 7 strike based on a misunderstanding of the law and vague

 8 allusions and hand waving about how many months and

 9 witnesses and documents they need.

10      MR. VELKEI:  Yes, your Honor.  The Department

11 doesn't have unfettered discretion to add whatever they

12 want to the pleading.  I think the Court has made that

13 clear.  It's made it clear in two instances: where

14 they've attempted to expand the case to add in new

15 issues, and when they've attempted to add allegations

16 outside the MCE period.

17          This idea, this revisionist history of what

18 the Court's rulings are, we've cited them in our

19 papers, your Honor.  It was very clear, the Court --

20 they made efforts to expand to new issues; the Court

21 said "no."  They made efforts to add allegations

22 outside the MCE period.  The Court didn't say, "You can

23 do that if you don't need new discovery."  The Court

24 said, "You can't do that."

25          And I cite to the Court's -- we cited in the
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 1 record, the August 18, 2010 transcript, "I am not going

 2 to find violations of law outside of the dates that are

 3 covered in the exam.  I'm not going to find violations

 4 that aren't part of the original exam."

 5          So the question is is this conforming to proof

 6 or are these adding new issues?  I mean, the idea that

 7 we could have put in evidence earlier is outrageous

 8 because these claims were never at issue.  There were

 9 never any allegations around claims payment accuracy.

10          And the Department's new contention that any

11 claim with a designation of "02" or "03" by definition

12 must be a violation of the law -- these 78,000, to use

13 the example that isn't even addressed by the

14 Department, was never raised by the Department.  There

15 was never a witness put on upon this issue.

16          And it is fundamental that, in order to

17 understand whether there are in fact violations of the

18 78,000 claim files, you've got to look at those 78,000

19 claim files.  You've got to understand first whether

20 they're even a rework of a paid claim.  And there's

21 been testimony that an 02 and 03 designation doesn't by

22 definition mean that.

23          You've got to understand, then, what was the

24 cause of the rework?  Was there some improper conduct

25 by the company?  And there's a whole host of factors
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 1 and a long period of time that is required to

 2 understand those 78,000 that have never been at issue,

 3 Your Honor.

 4          No witnesses were presented on this issue.

 5 And the idea that we have to make an offer of proof --

 6 no.  It is fundamental that, in order to understand

 7 whether there are violations of law, we need to have a

 8 meaningful amount of time to look at the claims and

 9 determine whether that's in fact the case.  They have

10 never been at issue until the fourth supplemental

11 accusation.

12          On the issue of the market conduct exam,

13 again, blatantly disregarding the Court's view that

14 anything outside of the MCE period cannot form the

15 basis of a violation of the law.

16          And finally this issue about Ms. Sreckovich,

17 Ms. Sreckovich didn't deal with claims payment accuracy

18 she was addressing timeliness.  These 78,000

19 allegations are not related to timeliness but around

20 claims payment accuracy and whether these were reworks

21 that violated the law, an entirely different issue.

22          The issue that the Court raised with us in the

23 context of Ms. Sreckovich that said "This is no

24 surprise to the respondent" was a specific issue of,

25 when a rework is done and it was a mistake of the
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 1 company, how does one go about changing the received

 2 date to take it back to the original date?  It's done

 3 manually.

 4          That's the testimony that was not at issue

 5 that's been in this case from the very outset.  We

 6 agree with this.

 7          But taking 80,000 claims, throwing them into

 8 the fourth supplemental accusation and saying, "We

 9 think these are violations of the law.  You can prove

10 us wrong," is absolutely prejudicial because it would

11 literal- -- I mean, focusing simply on the timeliness

12 analysis, your Honor, I mean, with Ms. Berkel, it took

13 us months to dig through the allegations of the

14 Department, the 42,137 -- months to figure out whether

15 these were really late pays and whether they were

16 appropriately violations of law or appropriately

17 outside of the 30-day window.

18          We've already decided now, the Department has

19 conceded that those allegations were wrong, but they

20 fought us tooth and nail for months on those issues.

21 We have the same situation here but double that number.

22 We need to understand what those are, and there has

23 been absolutely no testimony on what's comprised of

24 those 80,000 claims.

25          The issue on the MCE period, it's fundamental,
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 1 your Honor.  They are still, after years, in the

 2 process of going after us on the '09 exam which covers

 3 the periods that they're now trying to bring into this

 4 action.  That's double jeopardy.  Court said they can't

 5 do it.

 6          This case deals with a particular period of

 7 time.  The Court was very specific in its rulings.  And

 8 they are, frankly, ignoring those rulings and hoping

 9 this can slip by the Court.  Fundamentally, it just

10 isn't appropriate, your Honor.

11      MR. STRUMWASSER:  First of all, I think Mr. Velkei

12 has restated his jurisprudential error.  He says the

13 question is whether this is conforming to proof, or are

14 these new issues.  That's not the question.

15          If by "new issues" he means newly pled issues,

16 that's of course what you always do in an amendment to

17 conform to proof.

18          With regard to the market conduct exam period,

19 we've had violations outside the market conduct exam

20 period for years in this case.  Johnson & Rountree was

21 outside the market conduct exam period.  Most of the UC

22 violations were outside the market conduct period.  I

23 understood your Honor to have said you were not going

24 to allow us to add violations about acknowledgements

25 because those would require additional discovery to get



22645

 1 them.  That's not what we're doing here.  We are

 2 conforming to proof already in the record.

 3          On the 78,000 claims, the evidence is

 4 testimony from Ms. Norket that an 02 or above claim

 5 number means it was a rework.

 6      MR. VELKEI:  No such testimony, your Honor.

 7      THE COURT:  Can you let him finish, please?

 8      MR. VELKEI:  Yes.

 9      MR. STRUMWASSER:  And I believe your Honor read

10 that to Ms. Sreckovich when she testified here.

11          So I don't think there is a serious question.

12 But the fundamental question as to all of this is, yes,

13 indeed, they have to make an offer of proof.

14          And I think what I heard Mr. Velkei say is

15 they are declining to make an offer of proof.  Rather,

16 they're going tell your Honor, "Oh, we have to go

17 through 78,000 claim files seriatim."  That is just not

18 true.  If in fact it is the case that 02 and above

19 claims are reworks and if it is in fact the case -- and

20 that is that's Ms. Norket's testimony -- and if it is

21 in fact the case that there are 78,000-and-some claims

22 that had those numbers, then we are done.

23          Now, if they want to come in and say

24 Ms. Norket was wrong, let's see that offer of proof.

25 Let's see what their testimony is going to be.  We are
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 1 at the offer-of-proof stage.  We are not at the

 2 let's-bring-in-78,000-claim-files stage.

 3      MR. VELKEI:  I would like to see the testimony of

 4 Ms. Norket.  And I challenge the Department to present

 5 to this Court any testimony of Ms. Norket saying that

 6 02 and 03 means it's a rework.  Ms. Norket's testimony

 7 and the testimony that was utilized by the Department

 8 was around, "What do you do when PacifiCare makes a

 9 mistake, and how do you go back -- what's the policy?

10 Do you go back to the original received date?  And how

11 does one effectuate that?"  That was the issue with

12 Ms. Sreckovich, nothing else.

13          Let's assume that the Department is not

14 misstating the record and in fact every 02 and 03 is in

15 fact a rework of a claim.  That doesn't mean there's a

16 violation of the law, your Honor.

17          We've seen testimony where you have

18 retroactive contracts by -- you know, the provider

19 agrees in a negotiation they're going go back and

20 rework claims retroactively because they didn't finish

21 the negotiations for the contract.  There's no

22 violation of the law there.  That doesn't mean there's

23 a mistake by the company.

24          There are a number of instances why a claim

25 could be reworked -- more information from the
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 1 provider...  They're basically just saying, "We're just

 2 going to assume those are all violations of the law,

 3 and you prove us wrong."

 4          And the irony, your Honor, is that in

 5 Mr. Cignarale's, testimony he says, "Well, I've seen no

 6 evidence from PacifiCare that they acted appropriately

 7 in those 78,000 instances, so I'm going to assume

 8 they're violations of law."  There was no evidence from

 9 PacifiCare because it's never been at issue.  This was

10 never something that we had to present on, your Honor.

11          Again, revisionist history on the market

12 conduct exam, the Court was clear as day.  There was no

13 qualified, "Oh, but if you don't need discovery, I'll

14 let you."  They knew exactly how many claims

15 acknowledgment letters or how many potential claims

16 were at issue outside the MCE period for this

17 acknowledgement letter issue.  They knew; that wasn't

18 the issue.

19          The Court said specifically, "You cannot sue

20 on things outside of this period.  There's no prejudice

21 to the Department."  The Department has a separate MCE

22 covering those very issues.  And at some point I'm sure

23 we'll be hearing that there's going to be findings in

24 the potential action.

25          So this pile on at all cost and find every
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 1 single opportunity to cite another allegation against

 2 the company and trumpet this as the worst case they've

 3 ever seen -- it's just got to stop.

 4          A year ago, your Honor, you said, "Enough is

 5 enough.  You can't keep expanding this case."  There is

 6 no evidence on these 78,000 as one example.

 7          The other irony is they've now introduced this

 8 other bucket of 2600 claims where we found

 9 documentation -- they sued us saying we didn't have

10 letters showing that we tried to collect in 365 days

11 from the date of service.  We produced those letters.

12 Now they're suing us because we didn't properly

13 maintain them?  I mean, it will not stop, your Honor.

14          But fundamentally around this big bucket of

15 large claims of 78,000, we have to dig into what all

16 these claims are.  We've got to understand it.  Rework

17 does not equal violation of the law.

18      MR. STRUMWASSER:  Well, I think on the MCE period

19 it's clear.  You know, where we are here on this is we

20 have explained what we have and what our basis is.

21 Mr. Velkei isn't saying that is wrong because there's

22 testimony in the record that's not true.  Mr. Velkei

23 isn't even saying, "I can produce testimony that will

24 show that that's not true."

25      MR. VELKEI:  There's no testimony in the record.
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 1 That's the point.

 2      MR. STRUMWASSER:  Are you finished, Mr. Velkei?

 3      MR. VELKEI:  No, I'm not.

 4      MR. STRUMWASSER:  Okay.  Why don't you finish.

 5      MR. VELKEI:  I'm being facetious.  I'm sorry.  Go

 6 ahead, Mr. Strumwasser.

 7      MR. STRUMWASSER:  That's why what we need is a

 8 statement of what it is they think they can adduce that

 9 will cast the record evidence in a different light than

10 it is currently cast in.  And I don't know why that is

11 very hard.

12          Now, if their answer is, "We don't want to go

13 through all 78,000 serially, "I think your Honor will

14 be entitled to impatience about that when in fact the

15 evidence is what we assert it is.

16          If they say, "Well, it turns out there's a

17 body of claims that were called reworks but they were

18 really a retroactive change in the contract," let them

19 tell us that.  Let them adduce that.  Let's figure out

20 what's at stake if they want to now prove that.

21          But right now, the notion that because all

22 they can think of saying is, "We have to look at 78,000

23 claims serially; therefore, the allegations of

24 mispayment of claims should be stricken," that's not

25 valid.
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 1      MR. VELKEI:  How else does one determine whether a

 2 claim is a violation of the law or not unless you look

 3 at the claim?

 4          I mean, what they've done with Mr. Cignarale,

 5 your Honor, which is just really -- I mean, listen, I

 6 use a lot of adjectives; I mean, obviously I feel

 7 passionate about this -- but, frankly, irresponsible.

 8          They have a ten-page question that says,

 9 "There are a number of issues.  Lason," this and that,

10 "and so they may have caused these reworks.  So what do

11 you conclude?"  "That all the reworks must be

12 violations of the law."

13          Even though they can't link any of these

14 alleged mistakes to any particular claims, they're

15 basically taking the position, "We've never before

16 asserted claims" -- "that there is an issue on claims

17 payment accuracy around all of these reworks, and all

18 of these reworks constitute a violation of the law.

19 We're now going to say we assume they're violations of

20 law.  Prove us wrong."

21          But the reality is the facts phase has been

22 submitted.  The expert phase has been submitted.  We're

23 now supposed to be determining whether there's

24 penalties.  We're at the final stages, so when are we

25 supposed to do this?
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 1          The point that I made is rework can mean a

 2 number of different things.  And the only way you can

 3 figure that out is by going through each of those claim

 4 files.

 5          They know that.  They want to make this easy

 6 on themselves.  And for some unknown reason that

 7 perhaps we'll figure out with Mr. Cignarale they have

 8 just engaged in this vicious campaign of finding every

 9 opportunity to just throw the book at us in this just

10 irresponsible way, your Honor.  The reality is, if they

11 thought this was a big issue -- they had two years of

12 discovery before this trial began.  They've had a year

13 and a half of discovery of our witnesses, never once

14 alleged this, never once.

15          If this were so clear as day, why wasn't this

16 an allegation in the case?  Instead they bring it at

17 the end of the case and then have the temerity to say

18 "prove us wrong" when that phase of the trial is over.

19          So when I say I'm refusing -- the

20 characterization that we're refusing to make an offer

21 of proof, what we're saying is we cannot meaningfully

22 assess whether there has been a violation of the law

23 unless one goes through each and every one of those

24 reworks to understand the circumstances.  They know

25 that.
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 1          There's no evidence in the record because this

 2 was never at issue, your Honor.

 3      MR. STRUMWASSER:  Your Honor, the -- since 2009,

 4 we have had testimony about a large number of rework

 5 projects that had to be undertaken because PacifiCare

 6 had mispaid claims.  That has been in this case for two

 7 years.

 8          When Mr. Velkei says, "How can we possibly

 9 know whether they were mispaid without looking at the

10 78,000 by hand, each one of them?" the answer is we

11 rely on their accounting practices.  If in fact their

12 accounting practice is that -- to renumber those

13 reworks as 02, 03, 04, and if in fact --

14          Ready?  Good to go?

15      MR. VELKEI:  No, I'm not.  But you should just go

16 ahead anyway.  Thank you for asking.

17      MR. STRUMWASSER:  And if in fact we have properly

18 counted those, then that's the answer how you prove it,

19 just the same way that we proved -- excuse me -- the

20 same way we proved that payments were late.  We looked

21 at the accounting entries for the date received and the

22 date paid, and that's how you determine whether a

23 payment has been late.  We relied on their practices,

24 and that is what we have done here.

25      MR. VELKEI:  This is not a timeliness issue.  The
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 1 timeliness issue is is it past 30 days or not and

 2 what's the right received date.  This is not a

 3 timeliness issue.  This is was this claim paid

 4 inaccurately, was there some mistake by the company in

 5 doing that.

 6          In order to figure that out, you've got to

 7 look at the claim.  It isn't just you can check a box,

 8 a received date versus when it was paid.  That's not

 9 what they're alleging.  They're not alleging that these

10 were untimely or whatever.  They're saying that the

11 rework was a mistake by the company and constitutes a

12 violation of the law.

13          They've yet to present this evidence that

14 claims of 02 and 03 is only reworks of paid claims.  We

15 have testimony to the contrary, that it can mean if the

16 claim -- they needed more information.  It can mean a

17 number of things.

18          But my point is, even assuming that those are

19 all reworks, you still have to look at what the reason

20 was for the rework.  You can't just assume there was a

21 violation of the law.  And for us to go and understand

22 that would mean we'd have to do what we did.

23          I mean, it took us months on the timeliness

24 analysis with Ms. Berkel.  You've got to look at this

25 stuff, understand what were the reasons.  Was it a
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 1 provider issue?  Was it the company?  There's a whole

 2 host of things that need to be looked at.

 3          And then there has to be expert testimony on

 4 claims payment accuracy.  Is this an issue?  Does this

 5 constitute an unfair business practice?  None of that

 6 was ever at issue, your Honor.

 7          And the absence of an explanation from the

 8 Department about why they waited two years to bring

 9 this if this was so clear-as-day at issue in the

10 case -- it wasn't.

11          And I keep coming back to that statement.  It

12 was just, "There's no evidence in the record.  They

13 presented no evidence in the record" -- because it's

14 never been at issue.  Mr. Cignarale says in his

15 testimony, "The company never produced any data on this

16 issue.  So we'll just assume it's a violation."  We

17 never produced any data because they never asked for

18 it; it was never at issue.

19          So forgive me, your Honor.  I am somewhat

20 passionate about the issue.  But it is -- at this late

21 stage, it is not appropriate.  And we are really

22 looking back at the Court's own words a year ago,

23 saying, "This has gone too far.  I'm not expanding the

24 case any further."  But that is precisely, one year

25 later, what they're again trying do.
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 1      MR. KENT:  Your Honor, if I could adjust a couple

 2 short points.  When we started this case over two and a

 3 half years ago -- it was 2008 what the OSC was served.

 4 We started out with about 120,000 alleged violations.

 5 And Commissioner Poizner, at the time when he went on

 6 his little publicity campaign, characterized it as

 7 other people have characterized it on the CDI side, as,

 8 at that time, with 120,000 alleged violations, that

 9 this was the biggest enforcement action and so on in

10 the history of CDI or the Western World or whatever.

11          And it seems to me quite ironic that we're

12 coming up on the two-year anniversary, December 7,

13 2011, of the hearing that has been before your Honor,

14 and now what we're talking about in this fourth

15 supplemental accusation is adding a number of brand-new

16 alleged violations in an amount near -- basically

17 commensurate with where we started.  The notion that at

18 two years after we're into a hearing, when all the

19 experts have testified, we're going to add that kind of

20 volume of new violations -- beyond extraordinary.

21          If this has been an odd proceeding that will

22 cause people to shake their head and continue to shake

23 their head for a long, long time, this has got to be as

24 outrageous or more outrageous than anything else that

25 we've been asked to face in this case.
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 1          The notion that you would add somewhere around

 2 100,000 violations, new violations, alleged violations

 3 at this point -- it just seems that that's a

 4 non-starter simply by articulating what they're up to.

 5      MR. VELKEI:  And your Honor, part of the problem

 6 is, you know, at some level, the Department says,

 7 "Trust us, your Honor.  We're the Department, and we

 8 have the white hat."  You know, they ranted and raved

 9 about the late pays, about the 42,137; they wouldn't

10 back away from it.  We spent a lot of resources proving

11 them wrong.

12          They ranted and raved about the overpayments,

13 there was no basis.  We tried to collect beyond the

14 one-year statute of limitations.  We dug up all the

15 files from years ago at their request to prove that, in

16 fact, their allegations were not true.

17          I mean, at every step of the way it has taken

18 a monumental amount of resources and energy because all

19 they do is say, "We think it's a violation of law.

20 Prove us wrong."  At least with those other sets of

21 allegations, they were in the case at the outset; we

22 had the opportunity to spend all that time -- and it

23 was substantial -- to do that.  We don't have that, and

24 they know that.

25      MR. STRUMWASSER:  Unless your Honor has some
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 1 questions --

 2      THE COURT:  No.  I'm going take a break, and I'll

 3 be right back.

 4      MR. VELKEI:  Thank you, your Honor.

 5          (Recess taken)

 6      THE COURT:  Back on the record.

 7          I have to say this really doesn't make me very

 8 happy.  I see the problem that 11507 really wasn't

 9 created for the case.  And the problem is that, while

10 it's clear that inaccurate payments is the corollary to

11 untimely payments, it is a different charge.  And it is

12 new material.

13          And so I really only have two choices.  I

14 either have to strike those allegations as untimely, or

15 I have to give PacifiCare time to put on a defense to

16 it.  And an offer of proof is not appropriate,

17 actually, at this point, because under 11507, it's a

18 new charge, and they get to defend it.

19          And so my choice is either to say we're done

20 here now, and I'm going to strike it.  And if you want

21 to send it back to me after this matter has been

22 decided and have me decide these, that's one thing.  Or

23 I can put it over until, you know, March, and we can go

24 at it again.

25          And frankly, if this was a different kind of
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 1 case, that's exactly what I would do.  I would put it

 2 over until another time.  And in the interest of the

 3 public would be served by allowing new charges to be

 4 added and for PacifiCare to be able to defend those

 5 charges.

 6          But that isn't what this case is about, and it

 7 doesn't serve the public interest to do that.  So I am

 8 not going to allow these charges at this time.  And I'm

 9 not going to go and do this more and more and more.

10          At one time it was related to discovery.  In a

11 way, it's just related to the same kind of thing.  I'm

12 not saying the CDI is wrong.  In the sense that these

13 inaccurate things are corollaries, clearly, to

14 untimely -- I mean, that's how some of them get to be

15 untimely.

16          But it's also true that there could be lots of

17 reasons for inaccurate payments originally that would

18 lead to things becoming untimely.  And they have the

19 right, under due process, to do that.

20          So to the extent that these are inaccurate

21 payments, I'm not going to allow them to be added at

22 this time.

23          Now, it wasn't clear to me what the -- there

24 were a couple of other things in here.  The failure to

25 maintain records relates to the matters for the
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 1 Rountree?

 2      MR. STRUMWASSER:  Yes.  The issue originally was

 3 there were 3- or 4,000 demand letters that went out

 4 more than 365 days after payment.

 5      THE COURT:  Right.

 6      MR. STRUMWASSER:  So the Department cited them for

 7 violation of that deadline.

 8          PacifiCare came back and said, "No, we think

 9 there were timely demand letters, and we want to show

10 you."  And then they brought in Mr. Bugiel for his

11 serial appearances in which they -- what Mr. Bugiel

12 literally testify to was that they could not find the

13 demand letters that they thought existed.

14          So his testimony was just before -- sometime

15 before his testimony, they started looking for them,

16 and they started going through the imaging records.

17      THE COURT:  Right.

18      MR. STRUMWASSER:  And our position is, if you've

19 got the records in imaging but you don't have them in

20 the claim file, then that's a violation of the claim

21 file requirement.

22      THE COURT:  So the defense to that would be to

23 come in and show us that they were in the claim file?

24      MR. VELKEI:  Right.  This is how claim files are

25 kept.  I mean, you know, claim files are kept in
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 1 different pieces and need to be collected.  They asked

 2 for documentation; we presented it.

 3          Mr. Bugiel was so serial because they kept

 4 calling him back over several months.

 5      THE COURT:  I know.  But is there anything else

 6 that you would present that would show -- I'm not

 7 saying that they've proven it or not proven it.

 8      MR. VELKEI:  I understand.

 9      THE COURT:  I'm trying to figure out if there's

10 anything else you would have to do besides what's

11 already in the record to show that that was not true.

12      MR. VELKEI:  Yes, your Honor.  We'd have to look

13 at what the -- how they kept those files, what was the

14 issue in terms of, you know, why were they produced

15 when they were produced.

16          I mean, we didn't ever realize that was an

17 issue.  It was, "Produce the letters."  We went and

18 found them and produced them.  Now it's like, "Oh, but

19 you didn't maintain them properly."

20          We need to go back and simply look and say,

21 "Well, how were they maintained?  What was the issue?

22 Where were they located?"

23          Mr. McDonald may be able to speak to the issue

24 better than I because it was Mr. McDonald's witness.

25      MR. McDONALD:  Your Honor, it does seem to me this
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 1 is an issue we really didn't attempt to address through

 2 Mr. Bugiel's testimony.  And I think we should at least

 3 have the opportunity to assess what we might have him

 4 or another witness come in to say, "Here's how our

 5 claim files are maintained with respect to these

 6 overpayment letters.  And this is why we think our

 7 record retention system is appropriate."

 8          It may be in any particular instance it took

 9 some time to locate a record, but that -- you know, I

10 think we should be entitled to present an evidentiary

11 record if this is now going to be an issue of a

12 significant number of thousands of claims.

13      THE COURT:  It's 2,693.

14      MR. McDONALD:  Well, that's not a small number.

15      MR. STRUMWASSER:  Your Honor, just so we're clear

16 here, the substantive requirement is in 2695.3 of the

17 regulations.  (a) says, "Every licensee's claim file

18 shall be subject to examination by the Commissioner or

19 by his or her duly appointed designee.  These files

20 shall contain all documents, notes," et cetera.

21          Then (b) says, "To assist such examination,

22 all insurers shall maintain claim data that are

23 accessible, legible, and retrievable for examination so

24 that an insurer shall be able to provide the claim," et

25 cetera, information.  "This data must be available for
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 1 all open and closed claim files."

 2          And then the point of all of this regulation

 3 is precisely so that the -- when a compliance question

 4 arises, they can say, "Here it is in the file."

 5          If they're now saying, "Well, if we've got it

 6 somewhere in the company and can find it..."

 7      THE COURT:  If that's the defense -- which I'm not

 8 saying is inaccurate.

 9      MR. McDONALD:  Right.  But your Honor, I mean,

10 just factually, the way this came up, this issue first

11 arose in 2008 in conversation between Ms. Rosen and the

12 company.  The company tried to quickly respond to

13 Ms. Rosen's inquiry and provide to her quickly what

14 they could locate.

15          That then turned into -- whatever they did not

16 quickly located turned in to be added to this case as a

17 violation of law.  So there was not an examination

18 conducted in which the company was said, "Produce to us

19 your claim files that show when you sent out

20 overpayment letters."  That never occurred.

21          So the regulation that Mr. Strumwasser is

22 citing with respect to examination just is not

23 applicable.

24      THE COURT:  I'm not ruling on the argument, on

25 that argument.  What I'm trying to figure out is can
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 1 you make that argument and feel that you've made it

 2 without further evidence?

 3      MR. McDONALD:  I don't feel comfortable saying

 4 that right now, your Honor.  I think we'd need to go

 5 back and assess because we did not put on a witness, to

 6 my recollection, that said, "Here is how we maintain

 7 our claim files specifically with respect to these

 8 overpayment letters."

 9          And if that's now the key issue in this new

10 allegation, we should have the opportunity to present a

11 witness who gives you a full articulation of what that

12 evidence is.

13      MR. STRUMWASSER:  Your Honor --

14      MR. KENT:  Your Honor, 30 years ago we would have

15 had a nice little packet of hardcopy documents, and it

16 would be in a file somewhere, and we'd send somebody to

17 go get it.  And it was a different world.

18          Now everything's being maintained

19 electronically, so it's not so simple.

20      THE COURT:  That's a different defense.

21      MR. GEE:  Your Honor, with respect to the 2,605,

22 we are conceding that they did eventually find it.  And

23 it's all in the record, the searches they conducted,

24 when they found the documents.  And I think both

25 parties have enough to argue that, you know, after some
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 1 number of months, that is compliant with this

 2 regulation.  And we will argue that it's not.

 3          I think everything that needs to be in the

 4 record is in the record.

 5      THE COURT:  Well, I'm happy, Mr. McDonald, to give

 6 you some time to tell me if there is specifically

 7 something you need to do.  I'm not ruling on whether

 8 they're correct or not or whether you're correct or not

 9 but if there's something else you need to tell me, if

10 it's not all in the record already because they're not

11 saying that you didn't produce it.  They're just saying

12 it wasn't where they thought it should be, whether that

13 should be correct or not.

14      MR. VELKEI:  Thank you, your Honor.

15      MR. McDONALD:  Okay.

16      THE COURT:  So the -- I'm going strike the

17 inaccurate UCSF payments.

18      MR. STRUMWASSER:  Your Honor, that's a different

19 kettle of worms.

20      THE COURT:  What's different about that?

21      MR. STRUMWASSER:  Those not based on that data

22 that is now of dubious question.  This is the data that

23 was adduced by UC witnesses and PacifiCare's witnesses.

24 Your Honor will recall that Ms. Martin appeared and

25 Mr. --
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 1      MR. GEE:  Rossie.

 2      THE COURT:  Rossie.

 3      MR. STRUMWASSER:  -- Rossie appeared.  In response

 4 they had Ms. Lewan and Ms. --

 5      MR. GEE:  Harvey.

 6      MR. STRUMWASSER:  -- Ms. Harvey.  We're not basing

 7 this on data that were adduced at the last minute.  The

 8 counts come from documents that have been in exhibits

 9 this case for, I guess, months or maybe even a year.

10          So there is really -- it's an entirely

11 different set of issues, and I don't see any grounds

12 for them.  This is a classic example of the record

13 contains the evidence that one side says proves the

14 violations and we are conforming to that evidence.

15          They had an opportunity which they took to

16 dispute it.

17      MR. GEE:  And PacifiCare's only grounds for

18 dismissing and striking those allegations are that they

19 were outside of the -- some of them appear outside of

20 the market conduct period.

21      THE COURT:  Okay.

22      MR. KENT:  Your Honor, that's not right.  They are

23 outside, in large part, of the MCE period.  The fact of

24 the matter is, because these allegations were never

25 charged in any of the -- in the OSC or any of the prior
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 1 supplemental accusations, we were not on notice that we

 2 needed to, just like with the 78,000, have somebody go

 3 through several thousand claims and come up with very

 4 detailed explanation about why things were paid when

 5 they were paid or denied when they were denied.  It

 6 wasn't part of the case.

 7          So, you know, it's pretty simple why we didn't

 8 try to refute something that wasn't an alleged

 9 violation at the time.  This case has -- this is not

10 just CDI throwing everything into to kitchen sink and

11 then making it into a lawsuit.  There are multiple

12 kitchen sinks.

13          And the notion that we would anticipate an

14 entirely different type of allegation that wasn't

15 charged and put on what would have been very

16 complicated, detailed evidence simply is -- well, it

17 doesn't make any sense.

18          And the notion now, at the back end of this

19 case, that we would need to meet these violations when

20 we were never on notice of them -- really, it puts us

21 in the exact same position as the 78,000.  We would

22 need to put this case over and put together the

23 evidence now.

24      THE COURT:  Well, I see them also as a corollary

25 to the untimeliness.  And the --
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 1          Yes?

 2      MR. STRUMWASSER:  Your Honor, before you -- you

 3 know, we had actually been working on a brief which we

 4 were going to file whenever the offer of proof arose.

 5 I don't see why this isn't a situation just like you

 6 went through with Mr. McDonald.

 7          And we had a -- there's a case that I would

 8 like to commend to your Honor's attention.  It's called

 9 Rivcom, R-I-V-C-O-M, Corporation versus ALRB,

10 Agricultural Labor Relations Board.  It's an '83 case,

11 Cal Supreme's 34 Cal.3d 743.

12          In Rivcom, the ALRB had charged two employers

13 with unfair practices, unfair labor practices.  And one

14 of them was dismissed at the time of the prehearing

15 conference, I believe it was, because -- it was not the

16 employer, the other one was -- they are affiliates of

17 one another.

18          During the course of the hearing, evidence was

19 adduced that said, no, the other guy is also an

20 employer.  And so the ALRB wound up finding the

21 formerly dismissed employer to be liable as well, a

22 matter which was raised on the last day of the hearing

23 by an amended pleading.

24          And the company said, "Wait, we would have

25 litigated this joint employer," that was the grounds,
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 1 "We would have litigated this joint employer issue more

 2 fully if we'd known that we were a party."

 3          And the ALRB said, "No, you should have

 4 adduced from the fact this evidence was coming in that

 5 you were also going to be liable."

 6          The Supreme Court said that's appropriate, the

 7 company should have known.  And it cites a U.S.

 8 Supreme Court case that is in accord with that.

 9          Now, it's one thing to say that you should

10 have been on notice of what the data that you produced

11 that the Department then put into evidence as a

12 computer file said about your liability.  But it's

13 quite another when the evidence was brought in for no

14 apparent purpose other than to prove these violations

15 and you had an adequate opportunity to cross the

16 Department's witnesses, you had an opportunity to bring

17 your own witnesses, which you took.

18          And now to say, "We had no idea that this was

19 an issue," that's just strange credulity.

20          It's not the law.  It's not the facts of this

21 case.  It's not the same as the 78,000.  It should not

22 be stricken.

23      MR. KENT:  Your Honor, this case for more than two

24 years has been about untimely claim payments.  Now

25 we're going to talk about claim accuracy.  It's the



22669

 1 same issue you have with the 78,000.  Either you strike

 2 those allegations or you put over this hearing and

 3 allow us a fair opportunity to put together our

 4 defense.

 5      MR. STRUMWASSER:  This is why it would be a good

 6 idea to get an offer of proof.  And if you don't see

 7 the authority for an offer of proof in 705 [sic], then

 8 I suggest it exists in 716 [sic].  Which is a provision

 9 that says that --

10      THE COURT:  You mean 507?

11      MR. STRUMWASSER:  No, 11516, "The Agency may order

12 amendment of the accusation after submission of the

13 case.  Each party shall be given notice and an

14 opportunity to show that he will be prejudiced thereby

15 unless the case is reopened."

16          So there is authority for it.  Your Honor has,

17 I believe, availed herself of it with respect to the

18 J&R issue.  And I don't see how they're going to

19 sustain the claim that they had new evidence they were

20 going to adduce with respect to the UCs.

21      THE COURT:  I'm willing to do that if you tell me

22 what it is that you think you would need to show me and

23 also if you can give me a list of those that are

24 outside of the MCE.

25      MR. VELKEI:  Yes, your Honor.  The MCE piece, some
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 1 are -- so to understand what the Court is asking us to

 2 do, we will look at the issue of the 2600 on the J&R

 3 plus the issues around the UC to determine what the

 4 evidence would be that we would want to submit.

 5      THE COURT:  Yes.

 6      MR. VELKEI:  Okay.  So we'll present that.  But

 7 before we do that, just to address that issue of the

 8 MCE, you know, some of these are evident from the face

 9 of the pleading, your Honor.  It's hard for us -- you

10 know, so to the extent they're on the face of the

11 pleading, it's easy to strike.  But we would ask that

12 the Court -- the Court has already expressed the view

13 that the Department should file a consolidated

14 complaint.

15      THE COURT:  Yes, I need that.

16      MR. VELKEI:  We would just ask that the Court

17 instruct the Department to remove any allegations that

18 are outside of the period.  And we can meet and confer

19 about --

20      THE COURT:  I don't know about removing them but

21 at least maybe designating what they are.

22      MR. STRUMWASSER:  Sure.

23      THE COURT:  The failure to respond to UCLA claims,

24 I'm not sure what that --

25      MR. STRUMWASSER:  I think it's the same thing.
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 1 Well, actually --

 2      THE COURT:  Is it the same claims?

 3      MR. KENT:  No, they're claims that I think are in

 4 2008.

 5      MR. STRUMWASSER:  This was a --

 6      MR. KENT:  They're a different group.  They

 7 were -- this is.

 8      THE COURT:  So was this during the time that there

 9 was negotiations going on and they finally --

10      MR. KENT:  They were meeting monthly, and...

11      MR. GEE:  It referred to Mr. Rossie's testimony

12 that there were a large number of claims that UCLA

13 submitted to PacifiCare that PacifiCare never even

14 responded to.

15          And they were working together to try and

16 figure out why those weren't responded to.  But that

17 was the thrust of Mr. Rossie's testimony early last

18 year.

19      MR. STRUMWASSER:  And there's documented evidence

20 that actually enumerates the claims.  That came in last

21 year, I believe.

22      MR. GEE:  During the testimony of one of

23 PacifiCare's witness.  They were responding to

24 Mr. Rossie's testimony through --

25      THE COURT:  So without saying that that's actually
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 1 a violation or anything like that, can you look into

 2 what you think you would need to do to counter that?

 3      MR. KENT:  We're going to have to pull several

 4 thousand EOBs.  That's step one.

 5      THE COURT:  Okay.  Well, put it in writing, tell

 6 me what you would have to do.

 7          New improper pre-ex period denials.  So these

 8 were the denials of based on the six-month, one-year

 9 issue?

10      MR. GEE:  Yes, your Honor.  And even under

11 Mr. Velkei's standard, these would be properly pled in

12 the fourth supplemental.  These were previously

13 alleged, and additional evidence came in showing that

14 there were in fact more of these violations than the

15 Department alleged.

16      THE COURT:  If you can show there's something

17 different about these than the others ones, I'll

18 listen.  If not, it's going in.

19      MR. VELKEI:  Yes, your Honor.  I think the

20 allegations -- I think there are two buckets.  One,

21 there's a bucket of allegations related to

22 2004-2005 -- I think that's part of it -- outside of

23 the MCE period.

24      THE COURT:  You can argue that later.

25      MR. VELKEI:  There's another 800 claims.  It seems
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 1 to me like it has something to do with, like, '08 or

 2 '09.  It seems like they're drawing that from the '09

 3 examination.  I don't know where it came from, but they

 4 assert that there were mistakes made around pre-ex in

 5 late 2008.  I don't know where they're getting that

 6 from.  I don't know what that's based upon.  That's

 7 entirely new, and it seems to me that they're taking

 8 that from the '09 exam.  It's not been in the record as

 9 far as I can see.

10      MR. GEE:  It's not from the '09 exam.  It's from

11 evidence adduced in this case that is in the record.

12      MR. VELKEI:  Could you identify that evidence for

13 us?

14      MR. GEE:  We'll look for it.

15      THE COURT:  Okay.  That's fair.  Otherwise I think

16 it's okay.

17          And then the inaccurate UCLA claims payment,

18 are you saying that's the same issue as the UCSF claims

19 payment?

20      MR. GEE:  Yes, your Honor.

21      MR. VELKEI:  Yes.

22      THE COURT:  Then I'll ask you to tell me what it

23 is you need to do.

24      MR. KENT:  Yes, your Honor.

25      THE COURT:  And the premature claims closures,
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 1 what are --

 2      MR. GEE:  Similarly, these were allegations that

 3 were in previous supplemental accusations that we found

 4 additional --

 5      THE COURT:  You've added.

 6      MR. GEE:  -- violations based on evidence in the

 7 record.

 8      THE COURT:  Is there a date problem for you,

 9 Mr. Velkei?  Is that the issue?

10      MR. VELKEI:  I'm just not sure what they're

11 drawing -- if they could identify where in the record

12 they're getting that because I thought there was a

13 problem in the date, your Honor.

14      THE COURT:   Okay.  I'm going to deem that as

15 okay, but if you could supply us with where you get

16 that from.

17      MR. GEE:  Sure, yes, your Honor.

18      MR. VELKEI:  Your Honor, on the MCE issue,

19 could I -- just to clarify with the Court, the

20 Department needs to specify any violations that are

21 outside of the MCE period in the context of doing the

22 consolidated complaint?

23      THE COURT:  Yeah, if they could just identify

24 which ones come outside of the MCE period, then you

25 could argue whether they should be included or not.
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 1      MR. STRUMWASSER:  To the extent we can.

 2      THE COURT:  Yes.

 3      MR. VELKEI:  Well, why couldn't you?

 4      MR. STRUMWASSER:  Some of them we don't have data

 5 on.

 6      THE COURT:  Well, he's guessing.  So if there's

 7 something where you can't do it, you'll let us know

 8 that you can't.

 9      MR. VELKEI:  Thank you, your Honor.  Appreciate

10 that.

11          And do we have a time when that is going to be

12 submitted?

13      THE COURT:  Yes, we have to talk about that.

14      MR. STRUMWASSER:  Well, frankly, I would like to

15 focus on Mr. Cignarale for the next two weeks.

16      THE COURT:  Okay.

17      MR. STRUMWASSER:  And then if we can have some

18 time after that to put it together.

19      THE COURT:  That's fine.

20      MR. VELKEI:  So before our witness goes on, if

21 they could do that, that would be terrific.  Give us at

22 least a couple weeks before our witness, rebuttal

23 witness, goes on so we have a sense of what's at issue.

24      MR. STRUMWASSER:  Before she goes on or before you

25 files her report?
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 1      MR. VELKEI:  Before she files her report would be

 2 terrific.

 3      THE COURT:  Okay.

 4      MR. VELKEI:  Thank you.

 5      MR. STRUMWASSER:  Because that doesn't guess that

 6 we need to start talking about that.

 7      THE COURT:  I know.  Okay.

 8          Do you want to talk about it now?

 9      MR. STRUMWASSER:  Sure.

10      THE COURT:  Okay.  So where are we in January?

11      MR. VELKEI:  Well, so the report drives -- our

12 report is due 30 days from the completion of

13 Mr. Cignarale's testimony.

14      THE COURT:  And we're guessing that's going to be

15 completed December 16th?

16      MR. VELKEI:  That will be when I'll be done with

17 my cross, but presumably they're going to have redirect

18 and --

19      THE COURT:  Let's say approximately December 16th,

20 so we're talking January...

21      MR. VELKEI:  Mid January, probably third week in

22 January.

23      THE COURT:  Martin Luther King Day is the 16th.

24 So we're talking the 23rd-ish?

25      MR. VELKEI:  Somewhere around there.
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 1      MR. STRUMWASSER:  This is just a filing.

 2      MR. VELKEI:  Right, this will be the report.  Then

 3 after the report there's a minimum of ten days between

 4 when the report's served and when the witness needs to

 5 appear.

 6      THE COURT:  So if we're doing the filing on the

 7 20th, then we're talking about the 30th?

 8      MR. STRUMWASSER:  If we're talking about

 9 the 30th --

10      MR. VELKEI:  Right, so late January, early

11 February.

12      MR. STRUMWASSER:  17th and 30th would get you

13 the -- is it ten working days?

14      MR. VELKEI:  No, ten calendar days.

15      MR. STRUMWASSER:  So if we're going to call the

16 witness on the 30th, then the document would be due on

17 the 20th.

18      THE COURT:  Does that make sense?

19      MR. VELKEI:  The report?

20      THE COURT:  Yes.  The report would be due on the

21 20th.  This is subject to discussion.

22      MR. VELKEI:  Right, and subject to when we

23 actually finally conclude Mr. Cignarale.

24      THE COURT:  Exactly.  So the report due on the

25 20th, and then the witness will be produced on the



22678

 1 30th.  How much time do we need?

 2      MR. STRUMWASSER:  We haven't even seen -- this

 3 one, we really don't know what she's going to say.

 4      MR. VELKEI:  Could we get, then, the consolidated

 5 complaint the first week in January?

 6      MR. STRUMWASSER:  How about the second week?

 7      THE COURT:  Okay.

 8      MR. VELKEI:  So could we just pick a date because

 9 I just want to have --

10      THE COURT:  How about the 9th?

11      MR. VELKEI:  Terrific, thank you.

12      THE COURT:  Okay.  Then I need a date when you see

13 Mr. -- so you're going to give me this other material

14 to finalize your motion before Mr. Cignarale or after

15 Mr. Cignarale?

16      MR. VELKEI:  We need to -- probably be in the

17 midst of Mr. Cignarale, if that's okay.

18      THE COURT:  So before it's done, we'll revisit

19 this one way or another.  Fair enough?

20      MR. VELKEI:  Right.  Thank you.

21      MR. STRUMWASSER:  And I suspect we're going to

22 want to file something in response.

23      THE COURT:  Just so it doesn't get lost.

24          That leaves the motion to strike

25 Ms. Sreckovich's testimony?
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 1      MR. GEE:  Yes.

 2      MR. STRUMWASSER:  And the Kessler -- and

 3 Zaretsky -- the back side of that.

 4      MR. VELKEI:  So on the Sreckovich, your Honor, we

 5 basically agreed, in the interest of just moving this

 6 along, to all the Department wanted to take out by way

 7 of cross, fine, we'll take it out.  There's a limited,

 8 like, a page and a half of Ms. Evans' redirect that

 9 we've left in.  It doesn't contradict anything

10 Ms. Norket said.  It shouldn't be an issue, but we've

11 agreed to just strike rest of it.

12      THE COURT:  Okay.

13      MR. GEE:  I agree this is a good step in the right

14 direction, but the portions that we disagree about,

15 they were portions that we specifically discussed at

16 the last hearing on the Sreckovich, your Honor

17 referenced and specifically read out loud to PacifiCare

18 as being inconsistent with Ms. Norket's testimony and

19 subject to be stricken.

20          This was the testimony about the date that the

21 company uses in the received date of reworks.  And, if

22 your Honor will bear with me, from the October 3rd

23 hearing starting on 22528, Line 21:

24                         "Mr. Gee:  If your Honor

25                    turns to 22304, the next
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 1                    page, she's talking about

 2                    what date PacifiCare's uses

 3                    to enter in the received

 4                    date field for the claims

 5                    data.  And that is -- that

 6                    is the problem.  That is

 7                    contradicted by the evidence

 8                    in the record."

 9                         "Mr. Velkei:  There's

10                    nothing in these pages that

11                    contradicts anything in the

12                    record.  She specifically is

13                    saying here -- she was asked

14                    by Mr. Gee, 'Is there some

15                    explanation other than just

16                    reworking a paid claim?'"

17                         "The Court:  But that

18                    isn't what it says.  And this

19                    is in contradiction to

20                    Ms. Norket's testimony.  And

21                    she doesn't have any expertise

22                    to testify in contradiction to

23                    her."

24                         "Mr. Velkei:  Your Honor,

25                    can we talk about specifically
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 1                    what is in contradiction in

 2                    these --"

 3                         "The Court:  Yes.  'In

 4                    this case where the company

 5                    is in error in adjudicating

 6                    the claim.'"

 7                         "Mr. Velkei:  Where are

 8                    you reading from?"

 9                         "The Court:  I'm sorry.

10                    Back 22304, Line 11."

11      THE COURT:  Look --

12      MR. GEE:  That is what they contend shouldn't be

13 stricken.

14      THE COURT:  I have a serious problem with somebody

15 who is testifying about facts as if they are true, to

16 think that she has no personal knowledge or, even as an

17 expert, has knowledge that she gleaned from something

18 that makes any sense.

19          I'm going sign the order, the proposed order

20 for the Department.  And I just don't believe that what

21 she said can help me in any way.  And I don't want it

22 left in the record that -- something that sounds like

23 it might put two things at odds with one another.

24          There's lots of things in this case that CDI

25 says is true and that you say isn't true, you say it's
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 1 true, and he says it isn't true.  That's my job, to try

 2 and figure out which is which.

 3          I don't want anything left in the record by

 4 somebody who has no personal knowledge of this material

 5 to -- now you can argue that, "Ms. Sreckovich said

 6 this, so it's in contradiction to something somebody

 7 else said."  No, I'm sorry.  What she said is of no

 8 value.

 9      MR. VELKEI:  We agree with you, your Honor.  But

10 where I'm lost is the Court said where it contradicts

11 Ms. Norket's testimony.  I mean, we're down now to a

12 page and a half.  So the stuff --

13      THE COURT:  Let me look at the page and a half.

14      MR. VELKEI:  So it starts at Page 22302.

15      THE COURT:  Let me look at it.  Here it is.

16 22302.

17      MR. VELKEI:  Then it really just goes to 22304 and

18 we'd submitted a very short, basically, a bench brief

19 on it just to make the point that, you know --

20      MR. GEE:  There's some spillover into 22305 also

21 about the date the company is using for the rework.

22      MR. VELKEI:  So the 22302 and 22303 is talking

23 about what an 02 and an 03 means.

24      THE COURT:  Yes, well, we're back to that.  So I'm

25 going to strike it.  I struck your -- as an additional
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 1 allegation, I'm going to strike it.  I've signed your

 2 order as it was presented on the 30th of September.

 3      MR. GEE:  Exhibit -- is it 1175, your Honor?

 4      THE COURT:  1175.  If you want to --

 5      MR. GEE:  We can make copies.

 6      MR. VELKEI:  Your Honor, the only thing I wanted

 7 sort of add there and perhaps the Court could

 8 acknowledge that, you know, Ms. Sreckovich was

 9 presented with the stuff at a very late date and

10 literally had an afternoon to try to come up with an

11 answer to it.

12      THE COURT:  You know, sometimes when you sit up

13 here, you don't realize how what you say affects other

14 people and how they feel.  And that was never my

15 intention.  I don't want to make anybody feel small or,

16 you know, that they're not good at what they do or

17 anything like that.  That's not my intention at all.

18          But I have to sort through so much material.

19 I have spent practically my entire life for last two

20 years reading material and doing this stuff.  And

21 sometimes I look at my time sheets, and I think, "How

22 can I possibly be putting this kind of time into this?"

23 It's just momentous.

24          And I didn't mean to, you know, make her small

25 or say something that -- you know, I don't think she's
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 1 a bad person or anything like that.

 2          I just don't think what she did was helpful at

 3 all.  And so if I sounded angry or anything about it,

 4 it, I'm not.  I need to be able to sort through this in

 5 a meaningful way at the end.

 6      MR. VELKEI:  Appreciate your comments, your Honor.

 7 Thank you.

 8      THE COURT:  And you can tell her I certainly

 9 didn't mean to say what she did wasn't of value.

10      MR. VELKEI:  So, your Honor, I think the issue,

11 the big issue remaining is Dr. Kessler.

12      THE COURT:  Okay.  And it's noon, and we could

13 take a short break and then come back for a short time.

14 I do have a doctor's appointment, and I don't know what

15 you guys -- I have to be out of here by 2:00/.

16      MR. VELKEI:  I have a 1:30.

17      MR. STRUMWASSER:  I think question really is what

18 your Honor needs in the way of nutrition.

19          Should we go off the record?

20      THE COURT:  Yes.

21          (Whereupon, the luncheon recess was taken

22           at 11:58 o'clock a.m.)

23

24

25
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 1                     AFTERNOON SESSION

 2          (Whereupon, all parties having been

 3           duly noted for the record, the

 4           proceedings resumed at 12:39 p.m.)

 5      MR. STRUMWASSER:  I think where we were, your

 6 Honor, was that your Honor had made the decision on the

 7 Zaretsky testimony and then on the Kessler testimony.

 8          And what we had asked your Honor to do is,

 9 with respect to the Kessler testimony, to tell us -- to

10 look at the table on Page 2 of our motion and tell us

11 what does and does not come out from the Kessler

12 testimony.

13          And then once we have that guidance, your

14 Honor, we propose to revisit -- not to revisit but to

15 look at and offer whatever exhibits from Kessler and

16 Zaretsky that are going to be offered.

17      MR. VELKEI:  Your Honor, we have a somewhat

18 different view.  I mean, in part, we may be saying the

19 same thing.

20          It was my understanding from the Court that

21 the Court denied the motion for reconsideration on

22 Dr. Zaretsky on the basis that the matters are not

23 reasonably relied upon by any other experts, not in

24 this case, not in any modern matter, made respectfully,

25 remote, conjectural.
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 1      THE COURT:  No, but where we were was that there

 2 was corresponding testimony that answered Zaretsky and

 3 Kessler's testimony.  And I said that seemed

 4 appropriate.

 5          And you are argued, Mr. Velkei, that it was

 6 different and somehow you were entitled to that as part

 7 of your defense.  And I don't have a problem with the

 8 ones on the bottom -- the lack of notice, transparency,

 9 past settlements, regulatory capture and healthcare

10 costs -- not to say what I would do with it, but I'm

11 willing to leave those in the record.

12          But I don't know what the relevance would be

13 on the matters that were counter to Mr. Zaretsky since

14 I'm not going to decide this case based on strict

15 notions of deterrence.

16      MR. VELKEI:  Understood, your Honor.  So where I

17 was going was that the Court had then basically said,

18 to the extent you're -- "not going to strike

19 Dr. Kessler's entire testimony, but to the extent it's

20 responding to Dr. Zaretsky's testimony."

21          We understand and agree within the scope of

22 the report there is a specific section that's

23 responding to Dr. Zaretsky's testimony, and we're fine

24 with that not being considered for purposes of this

25 proceeding.
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 1          The point I was making is more generally when

 2 Dr. Kessler is talking about deterrence and how one

 3 deters and the risk of over-deterrence and what one --

 4 you know, the balance one's try to reach, that

 5 testimony was offered irrespective of Dr. Zaretsky and

 6 was really offered to inform the discretion, to the

 7 extent 790.03 is even applicable, in assessing what an

 8 appropriate penalty might be.

 9          In the same way that Mr. Cignarale has focused

10 on deterrence and used that term, he was --

11 Dr. Kessler is our expert to talk about the

12 considerations when one is to deter certain behavior

13 what one considers and particularly the focus on harm,

14 notice, probability of detection.

15          And Dr. Kessler, even in his report, tied it

16 to the specific regulations that the Court is going

17 look at.  So we're fine and think it makes perfect

18 sense.  It's not controversial.  To the extent that

19 Dr. Kessler is simply responding to Dr. Zaretsky, it

20 doesn't have any relevance anymore.

21          Our view, though, is, to go beyond that is --

22 I think the Department is trying to go beyond those

23 four corners.

24      THE COURT:  So do you have specifics?

25      MR. VELKEI:  Well, you know, there's a section,
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 1 and it's Section 4 of the report, that's labeled --

 2 give me one second, your Honor.

 3      MR. STRUMWASSER:  May I just suggest that the

 4 tires meet the road here on the items in our table, the

 5 fourth item, "theory of deterrence; literature," down

 6 through "consideration of United."

 7      MR. VELKEI:  But I don't think -- so what I was

 8 trying to say is there is a Section 4 of the report,

 9 says, "Dr. Zaretsky misapplies well-established

10 principles."  That's not relevant anymore.  We

11 understand that.

12      THE COURT:  Right.

13      MR. VELKEI:  But in terms of what the Department

14 is trying to do is trying to remove references more

15 generally to deterrence theory and what one looks at

16 when one's trying to deter certain behavior.

17      MR. STRUMWASSER:  Exactly right.

18      MR. VELKEI:  Which is still an issue because

19 deterrence, by the Department's own contention, is

20 still an issue.

21          So that testimony would have been offered

22 irrespective of Dr. Zaretsky to, this is what one

23 should consider, factors to consider and how do you

24 deter conduct and the risks of over-deterrence and the

25 focus on harm, you know, and applying that directly to
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 1 the regulatory context.  I mean, that was Dr. Kessler's

 2 point, that nothing he's saying sort of on general

 3 economic principles is inconsistent with -- in fact is

 4 the basis for the very regulations the Court is --

 5      THE COURT:  But if I let that testimony in, then

 6 why would I strike the countervailing testimony about

 7 Dr. Zaretsky's and his harm when actually I thought, in

 8 some ways, that was the most cogent part of his

 9 testimony.

10          So I guess I could do that, and I would leave

11 his this as well as yours.

12      MR. VELKEI:  "His" being the discussion of harm?

13      THE COURT:  Yes, his discussion of harm.

14      MR. STRUMWASSER:  There's also the whole

15 probability of detection thing, which I think was

16 equally --

17      THE COURT:  Yes, there were parts on both sides.

18 If you want to keep that in, then I'll keep the

19 countervailing part in.  I mean, I don't think it will

20 mislead anybody.  I'm not --

21      MR. VELKEI:  I see the point.  I mean, the concern

22 I have, the Department and the respondent are

23 approaching this in fundamentally different ways.

24          We moved to strike Dr. Zaretsky's testimony

25 because it wasn't well founded based upon the theories
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 1 he was supporting; there was no precedent for it, all

 2 of those things.  Those same infirmities don't apply to

 3 Dr. Kessler.

 4      THE COURT:  The discussion of harm, for instance,

 5 was a valid discussion on both sides.  If I leave his

 6 discussion of harm in, then I have to leave the

 7 countervailing discussion of harm in.

 8          Harm is something that goes into deterrence.

 9 He didn't think it was as important an issue, but he

10 thought harm was different than -- so I don't see how I

11 can take one out and not the other.

12      MR. VELKEI:  Well, on the issue of harm, your

13 Honor, I don't know that we feel that strongly about

14 what Dr. Zaretsky said.  We felt more strongly about

15 his theory of how one deters and how one calculates a

16 penalty and all of that stuff.  If you're focused on

17 his opinions on harm --

18      THE COURT:  We should leave that in?

19      MR. VELKEI:  I don't think we need to, but if the

20 Court's view is that would be fair --

21      THE COURT:  All right.

22      MR. VELKEI:  -- we don't feel strongly about that

23 issue.

24      MR. STRUMWASSER:  Let's just start with the first

25 disputed line, "theory of deterrence" and "literature."
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 1 It cannot be the case that Dr. Zaretsky's equation

 2 stays out and Dr. Kessler's equation comes in.

 3      MR. VELKEI:  Yes, it can.

 4      THE COURT:  Well, it could because Dr. Zaretsky's

 5 basically was not very well founded in the literature,

 6 and the literature was a little old.  I think we've --

 7 you know.

 8      MR. STRUMWASSER:  At most that goes to weight,

 9 your Honor.  What you have is you have Bentham and you

10 have Bentham on steroids.

11      THE COURT:  Well, you know what?  I think we've

12 gone beyond the 19th Century theories of those sorts of

13 things.  We've entered a different age.  It's very

14 complex now.

15          And I do think that -- but I don't see how it

16 needs to go in as a separate issue of -- as part of the

17 defense since, if we're not considering the theory as a

18 way of calculating the amount, what difference does it

19 make how you calculate it?

20      MR. VELKEI:  Oh.  Well, I mean, your Honor,

21 because the theory of deterrence, it's what you focus

22 on.  It's the focus on harm.  It's the focus on notice.

23 It's the --

24      THE COURT:  But I am trying to get away from being

25 too philosophical and more practical and looking at
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 1 there is harm that needs to be looked at.  And that's

 2 because the regulation and the law requires me to do

 3 that, not because some theory requires me to do that.

 4      MR. VELKEI:  Understood.

 5      THE COURT:  So that's why I'm trying to get rid

 6 of the -- and I think it makes sense to get rid of that

 7 3, 2 and to -- I guess it's Line 5?  Is that how you

 8 would describe it?

 9      MR. STRUMWASSER:  Yes, that's fine.  From "theory

10 of deterrence" down to "consideration of United"?

11      THE COURT:  Right.  And I think that the

12 countervailing each of those should go out and not be

13 considered and leave the rest in -- I mean, leave the

14 rest, from "harm" down, in with both sides.  And I will

15 leave the rest of your defenses in and consider them.

16      MR. STRUMWASSER:  Okay.  So the --

17      THE COURT:  Does that make sense to you?  I mean,

18 I know you don't like it, but does that make sense?

19      MR. VELKEI:  It doesn't, your Honor, because I

20 keep coming back to the fundamental proposition that

21 the Court can not consider certain evidence, right?  I

22 mean, that's totally within the Court's discretion.

23          But the motion to strike was premised on the

24 absence of a basis for him to offer his testimony, his

25 qualifications, expertise and all of that.
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 1      THE COURT:  And I've stricken it.  But it doesn't

 2 make any sense to have something countervailing that,

 3 even though it was probably better based on the

 4 literature than Dr. Zaretsky's testimony.

 5      MR. VELKEI:  But if Dr. Kessler is -- nobody can

 6 dispute that Dr. Kessler is a noted expert in the area

 7 of deterrence.

 8      THE COURT:  Yes, you know, I mean, I want to be

 9 him.  But that doesn't make his testimony any more

10 relevant in this case when we're not allowing that as

11 the basis of deciding how much the penalty is going to

12 be.

13          So I'm taking out from "theory of deterrence"

14 to "consideration of United" on both sides, and I'm

15 going to also take -- I'm going to leave in from "harm"

16 to the "healthcare costs" on both sides.

17      MR. VELKEI:  Your Honor, on the issue of

18 deterrence, I guess my question then becomes, well,

19 then, if the Department offers the testimony of

20 Mr. Cignarale on how one should deter and what's

21 deterrence and how do you go about doing it, I mean,

22 Dr. Kessler was our witness on that issue.

23          And, you know, what you take from that, it's

24 weight; it's not qualifications to offer the testimony.

25 And that's my concern.
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 1      THE COURT:  All right.  I'll tell you what.  At

 2 this point, we've got Zaretsky versus Kessler, that's

 3 what I'm going to do.

 4          After we have Mr. Cignarale, I'm not going

 5 make you call back Dr. Kessler.  If there's something

 6 specific that he deals with that Mr. Cignarale deals

 7 with, I would be willing to revisit that on a

 8 particular...

 9      MR. VELKEI:  Okay.  Appreciate that, your Honor.

10      MR. STRUMWASSER:  And just on a technical matter

11 here, we have qualifications, material reviewed, and

12 summary.  I understand those stay in?

13      THE COURT:  Yes, I was going leave them in so

14 somebody reviewing this could figure out what my point

15 was.

16      MR. STRUMWASSER:  Right.  So in the summary of

17 testimony, there will be some stuff that's stricken,

18 and we'll just understand that that has been stricken

19 from evidence.

20      THE COURT:  Fair enough.

21      MR. STRUMWASSER:  Then you want everything from

22 "harm, determination of H" on down to be in?

23      THE COURT:  Yes.

24      MR. STRUMWASSER:  For both.  Got it.

25          There are a couple of exhibits.  And I
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 1 think --

 2      MR. VELKEI:  Well, before we go there, I still

 3 want to kind of close the loop.

 4          So when we're talking about from "harm" down,

 5 we're talking about the matters that are described.  I

 6 mean, if you kind of -- the last pages of

 7 Dr. Zaretsky's testimony offers this $700 million

 8 silliness and a few other conclusions, which I assume

 9 are stricken from consideration based on his absence of

10 qualifications to offer that.

11          I don't know why that's funny, but...

12      THE COURT:  Yes, I'm striking his opinion, and I

13 think that was agreed upon.

14      MR. STRUMWASSER:  Yes.  I think Mr. Velkei is

15 making the erroneous assumption that this is in page

16 order.  It's not.  This stuff on Page 21, for example,

17 which comes after 20, is up above.  So --

18      THE COURT:  It's stricken.

19      MR. STRUMWASSER:  It's stricken.

20          The other thing I was going say is, I'd like

21 to go over, when we're going through exhibits -- we

22 have to do that too -- there's a couple of Zaretsky

23 exhibits that I think should stay in.

24      THE COURT:  Okay.

25      MR. STRUMWASSER:  But let's --



22696

 1      THE COURT:  I remember.  Okay.

 2      MR. STRUMWASSER:  So we could do this in either

 3 order, your Honor.

 4      THE COURT:  It's up to you.

 5      MR. STRUMWASSER:  Why don't we do Kessler first.

 6      THE COURT:  All right.

 7      MR. STRUMWASSER:  Why don't we start with the

 8 PLHIC exhibits, which I believe start with --

 9      THE COURT:  5621.

10      MR. STRUMWASSER:  5621.  So we have 5621, and we

11 won't go through pages on that, but we do have that.

12      THE COURT:  That's generally in evidence.

13      MR. STRUMWASSER:  Yes.

14      THE COURT:  5621 is in evidence with the

15 limitations, based on the ruling on 1179.

16          (Respondent's Exhibit 5621 admitted

17           into evidence)

18      MR. STRUMWASSER:  Now we go to 5622, which is the

19 slide show.  And I'm afraid we have to go through that

20 by page.

21          The first three pages, Pages 1 and 2 are by --

22 I mean, I think they stay in.  Do you have the exhibit

23 there, your Honor?

24      THE COURT:  I don't.

25      MR. STRUMWASSER:  I think we're going to need it.
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 1      MR. VELKEI:  We might have an extra copy, your

 2 Honor.

 3      THE COURT:  I can go get it.

 4      MR. VELKEI:  We have it.  Here you go.

 5      THE COURT:  So 1 and 2 stay in.

 6      MR. VELKEI:  Let me just catch up, please.

 7      THE COURT:  Sure.

 8      MR. STRUMWASSER:  3 through 12, I'm going to ask

 9 to have excluded because they are about the theory of

10 deterrence.

11      MR. VELKEI:  Based on the Court's ruling and I

12 think consistent with the Court's ruling, 3 would come

13 out.  You know, this is kind of the illustration, on 4,

14 your Honor, is talking generally about what optimal

15 deterrence is and how one considers --

16      THE COURT:  But I'm not going to do that.

17      MR. VELKEI:  What?

18      THE COURT:  That's not how I'm going to make the

19 decision, so it may as well just --

20      MR. VELKEI:  Well, there is references here to

21 notice that the Court says stays in.

22      THE COURT:  Yes, to the extent that it's not

23 repeated somewhere, I guess.  I think he repeats it.

24      MR. STRUMWASSER:  Well, take a look a the notice

25 one, your Honor.  It says "Dr. Zaretsky concedes."
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 1      MR. VELKEI:  No, that's the next page,

 2 Mr. Strumwasser.  We're still on 4.

 3      MR. STRUMWASSER:  Then what is the basis for the

 4 opinion that without notice potential violators won't

 5 know what not to do?

 6          Now, let me make an observation about that.  I

 7 don't think we need an expert from Stanford to tell us

 8 that.  And to the extent we need more expertise than

 9 your Honor has about notice, I pretty much don't think

10 Dr. Kessler provided it.

11      MR. VELKEI:  I think we already decided that

12 notice stays in, Mr. Strumwasser.

13      THE COURT:  Yes, the issue of notice I'm going to

14 allow to stay in as a separate defense.

15      MR. STRUMWASSER:  I understand the issue stays in,

16 but has Dr. Kessler been of any help in that?

17      THE COURT:  In terms of highlighting it, I

18 suppose.

19      MR. VELKEI:  Thank you, your Honor.

20          So I think that's a yes, Mr. Strumwasser.

21 Maybe you can learn something.

22      THE COURT:  But with that "requires notice on

23 optimal deterrence," I assume -- he talks about it

24 again.  Is that not true?

25      MR. VELKEI:  I'm not sure, your Honor.
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 1      MR. STRUMWASSER:  It's all over the place.

 2      THE COURT:  I think he does talk about it again.

 3 If he doesn't, we can come back to it.  But I think

 4 Pages 3 through 12 are not necessary.

 5      MR. VELKEI:  Okay.  Although 12 is -- gives

 6 application of optimal deterrence -- I see what you're

 7 saying.

 8      MR. STRUMWASSER:  13 then is a summary, I don't

 9 care about that.

10          14 is harm, and your Honor has opined about

11 whether this was helpful testimony, but if the issue of

12 harm is in...

13      THE COURT:  I'm going to let it in.

14      MR. STRUMWASSER:  It's up to you.

15      THE COURT:  I'm going to let the harm in.  I

16 understand why we're discussing it.  And I'll

17 certainly -- I know there are other theories about what

18 harm is.

19      MR. STRUMWASSER:  So 14 through 16 stay in, as did

20 13.

21          Now, with 17, we're in his number of his

22 probability of detection.  And I believe there is no

23 basis in it.  The P value itself only applies insofar

24 as you're using an equation anyway.

25      MR. VELKEI:  Well --
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 1      MR. STRUMWASSER:  May I finish?

 2      MR. VELKEI:  If you ask me, I'm going to say no.

 3 But go ahead.

 4      MR. STRUMWASSER:  I propose that 14 through 16 --

 5      THE COURT:  You mean 17?

 6      MR. STRUMWASSER:  14 through 17 -- well, yes.  I'm

 7 sorry.  Thank you -- 17, comes out.

 8      MR. VELKEI:  Your Honor, the concern I have on 17

 9 is that actually Mr. Cignarale himself cites to

10 Dr. Kessler and this concept of probability of

11 detection.  So as it makes sense to him, he agrees

12 that, where things are, you know, more visible, that

13 there should be less of a penalty.

14          It's in his own testimony, so I don't know why

15 it would come out of here.  And he cites to

16 Dr. Kessler.

17      MR. STRUMWASSER:  He cites to both, actually.  He

18 points out that the two witnesses agreed on this.

19      MR. VELKEI:  So then why do we need to take this

20 out?

21      THE COURT:  You want to leave it in for Zaretsky

22 too, then?

23      MR. STRUMWASSER:  Sure.  That would be great.

24      THE COURT:  All right.  Why don't we do that.

25      MR. STRUMWASSER:  Then 17, and then 18, if you
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 1 would like that to be the --

 2      THE COURT:  Wait, wait, wait.  Where does that go?

 3      MR. STRUMWASSER:  That was 17.  17 is in.

 4      THE COURT:  I know.  17 is in.  But is there

 5 something that we need for Zaretsky to be in?

 6      MR. VELKEI:  We're going to address it, your

 7 Honor, when we get to Zaretsky exhibits presumably.

 8          Right?

 9      MR. STRUMWASSER:  Yes.

10      THE COURT:  So 17 is in.  And we'll do the

11 countervailing page for Zaretsky then.

12          Then notice is in.

13      MR. STRUMWASSER:  Notice is in on 18.

14      MR. VELKEI:  Goes to notice on 19.

15      MR. STRUMWASSER:  19 is -- I mean --

16      MR. VELKEI:  This is all notice,

17 your Honor.  19 --

18      MR. STRUMWASSER:  If you look at -- he has his

19 point about notice on 18.  19 is essentially now a

20 legal brief.  He's saying there's assertions, he's

21 saying that -- you know, he's pointing to the statute.

22          Dr. Kessler has no expertise and brings

23 nothing special to Pages 18 through 21.

24      THE COURT:  I'm going to leave them in.

25      MR. VELKEI:  Thank you, your Honor.
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 1      MR. STRUMWASSER:  Then starting at 22, where we

 2 have the summary, which is -- to which we do not

 3 object.

 4          23 is -- excuse me.  23 is now the historic

 5 penalty, and this is all about settlements.

 6      MR. VELKEI:  The Court said it's all in.

 7      THE COURT:  Yes, I said he could do that.

 8      MR. STRUMWASSER:  This is the stuff we were not

 9 allowed to pursue on cross because your Honor had

10 decided this wasn't helpful.

11      MR. VELKEI:  That's a mischaracterization of what

12 happened.

13      THE COURT:  I believe -- does not Mr. Cignarale

14 talk about this?

15      MR. STRUMWASSER:  He does not talk about any of

16 these settlements.

17      THE COURT:  All right.  Well, let me think about

18 it then.

19      MR. VELKEI:  Your Honor, I mean, there is a

20 comparative analysis done by Mr. Cignarale.  He does

21 look at performances compared to others.

22          The Court was very clear and reiterated today

23 that the issues about prior settlements, prior

24 precedence would stay in.  The question is what weight

25 you would give them.
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 1      MR. STRUMWASSER:  There is absolutely nothing in

 2 the Cignarale testimony about the prior settlements.

 3 What there is is comparisons of the complaint rates,

 4 comparisons about other market conduct exams.  There is

 5 nothing about comparing settlements.

 6      THE COURT:  Let me think about it.

 7      MR. STRUMWASSER:  And your Honor, if I may, I

 8 would like to commend to your Honor's attention the

 9 last of the pages in this section, the historical

10 penalties between zero and 650K in which he's got

11 personalities per unit of harm and applied penalties.

12 And all this is really --

13      MR. VELKEI:  Your Honor --

14      MR. STRUMWASSER:  Geez.

15      MR. VELKEI:  -- one of our theories in this

16 case --

17      MR. STRUMWASSER:  The "geez" wasn't an invitation.

18 I wasn't yielding the floor.

19      THE COURT:  Could you let him finish, please,

20 Mr. Velkei.

21      MR. VELKEI:  Yes.

22      MR. STRUMWASSER:  One of the implications of this

23 point is that this discussion was not only terminated

24 early because Dr. Kessler didn't know anything about

25 these settlements, but it is also suffused with his
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 1 view of harm.  So I really think that, in your Honor in

 2 thinking about it, I think these are really not going

 3 to prove to be helpful to your Honor at any point.

 4      THE COURT:  I know, but it's a continuing issue.

 5 I will consider it.

 6      MR. VELKEI:  Your Honor, I would just like to be

 7 heard on that.

 8      THE COURT:  Sure.

 9      MR. VELKEI:  This subject of what has happened in

10 other cases has been the subject of questioning in

11 multiple witnesses.  The Court has repeatedly said she

12 would let this in.

13          Whether Mr. Cignarale directly addresses it or

14 not, this is one of our defenses and, I promise, will

15 be subject to much cross-examination of Mr. Cignarale.

16          So I just want to avoid any issue about trying

17 to tell me that we can't do this.  This has been part

18 of the case for now a year at least.  And the Court was

19 very clear that this would go to weight and not

20 admissibility at this point.

21      THE COURT:  I'll consider that part.  And then the

22 part about regulatory capture is going to stay in.

23      MR. STRUMWASSER:  Right.  Except that I think

24 there's one page you've already excluded.

25      THE COURT:  Which is?
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 1      MR. STRUMWASSER:  36.  Remember, this was the

 2 campaign contribution stuff?

 3      MR. VELKEI:  That's right.

 4      THE COURT:  That's right.

 5      MR. STRUMWASSER:  Then 37, 38 stay in.  And 37 and

 6 38 is the complaint data.  I suppose that stays in.

 7 and 39 stays in.  So that's fine.

 8          Now, on 40, I don't see the words "regulatory

 9 capture" in this -- in Exhibit 40, except in the title

10 from Dr. Kessler.

11      THE COURT:  I'll look at it more closely.

12      MR. STRUMWASSER:  And 41 is rising cost issue.

13 Again, I don't think there was a foundation laid by

14 anybody here that enabled Dr. Kessler to offer opinions

15 about the effect of this case on rising healthcare

16 costs.

17      THE COURT:  I'm going to leave it in.  And I'm

18 going to come right back, I'm sorry.

19          (Judge momentarily leaves courtroom)

20      THE COURT:  So we were on Page 41, which we're

21 going to leave in.

22      MR. STRUMWASSER:  I think we're on to the next

23 exhibits.

24          (Reporter interruption)

25      THE COURT:  So we are on 5622.
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 1          (Respondent's Exhibit 5622, Pages 1, 2

 2           13-22, 32-35, 37-39, 41 and 42 admitted

 3          into evidence)

 4      MR. STRUMWASSER:  1 and 2 are in.

 5      THE COURT:  Then I have 3 to 12 are out.

 6      MR. STRUMWASSER:  3 to 12 are out.  13 is in.

 7      THE COURT:  I have 14 to 16 in.

 8      MR. VELKEI:  Yes, that's correct.

 9      MR. STRUMWASSER:  17 is now in, and we're going to

10 talk about Zaretsky's 17.

11      THE COURT:  Yes.

12      MR. STRUMWASSER:  18 is in, right?

13      MR. VELKEI:  All of that is in.  18 through 21 is

14 in.

15      MR. STRUMWASSER:  And 22 is in.  And then --

16      THE COURT:  I'm going to consider 23 to 31.

17      MR. VELKEI:  Your Honor, on that score, I mean,

18 what can we do to address this issue?  Because

19 obviously from our perspective the key defense is that

20 one has to look at what's been done with other

21 insurers.

22      THE COURT:  I understand that.

23      MR. VELKEI:  That's all Dr. Kessler is doing here.

24 It's a very important part of our case.  And the Court

25 already ruled it would go to weight and it would stay
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 1 in.

 2      THE COURT:  I don't remember that.  But I

 3 understand your position.  Just give me a chance to

 4 look at it.

 5          Then 32 is?

 6      MR. STRUMWASSER:  32 is in.  33 was in, 34 and 35

 7 are in.  36 was previously excluded.

 8      THE COURT:  So everything is in from 33 to 35, and

 9 36 is excluded.

10      MR. VELKEI:  Everything from 42 is in after that.

11      MR. STRUMWASSER:  And 37 --

12      THE COURT:  -- to 42 are in.

13      MR. STRUMWASSER:  -- to 42 are in.

14      THE COURT:  Does that help?

15      MR. STRUMWASSER:  I thought there was something

16 you were going look at also on 37 to 42, right?

17      MR. VELKEI:  Nope.

18      THE COURT:  Maybe.

19          Yes, I was going to look at 40.  I have to

20 actually read the little print to figure out what it's

21 about.  So 40 I will consider.

22      MR. STRUMWASSER:  What did you decide -- you

23 decided that the "rising cost of healthcare" issue was

24 going to stay in?

25      THE COURT:  Yes, I'm going to let it in.  And 42
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 1 is in.

 2          5623.

 3      MR. STRUMWASSER:  5623 comes out because it's

 4 calculations based on the formula for deterrence.

 5      THE COURT:  Right.

 6      MR. STRUMWASSER:  24 -- 5624 is this notice to

 7 other companies.  This is the one which I think was at

 8 one time proffered by PacifiCare in response to the

 9 issue of underground regulations.  And the sponsoring

10 witness knew nothing about underground regulations or

11 the exceptions thereto.  I don't think it has any

12 probative value.

13      MR. VELKEI:  That's not at all what it was offered

14 for.  It was offered for this witness to show that the

15 Department is capable of giving notice when they feel a

16 certain way.  And they in fact have done so while this

17 case has been pending on an issue --

18      THE COURT:  For the limited purpose, I'll let it

19 in, very limited.

20          (Respondent's Exhibit 5624 admitted

21           into evidence)

22      MR. STRUMWASSER:  5625 is an agenda.  We submit

23 that this document has no foundation.  The only

24 relevance has to do with the last item, "contract

25 issues."  And no witness has yet testified to what
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 1 contract issues were at stake.

 2          There are contract issues that are within the

 3 Department's jurisdiction.  That is now clear.

 4      THE COURT:  That was actually controversial, so

 5 I'm not sure how that would help me, since I don't know

 6 what they were --

 7      MR. VELKEI:  The issue is lack of foundation, your

 8 Honor.  It was produced by the Department showing a --

 9      THE COURT:  But the lack of foundation as to what

10 they were speaking of when they used that word.

11          And someone's made some assumptions, but

12 there's no basis for those assumptions.

13      MR. VELKEI:  But the witness specifically said

14 there was a whole panoply of evidence that was

15 considered.  This was not seen in isolation as evidence

16 of lack of objectivity, capture.  It was a series of

17 things that didn't connect.

18          I mean, keep in mind these touch of the very

19 issues of things that were destroyed by the Department.

20 We actually managed to get this.  So perhaps it goes to

21 weight, but it was relied upon by an expert in

22 connection with regulatory capture or what more simply

23 is put as lack of objectivity in prosecution, which is

24 really the fundamental defense.

25      THE COURT:  I understand, but we don't know what
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 1 that word referred to.

 2      MR. STRUMWASSER:  Stated simply, there is no

 3 evidence of its relevance.

 4      MR. VELKEI:  Well, there is evidence of its

 5 relevance.  What the Court is focusing on is what was

 6 meant by legal issues and operational issues.

 7          That's for argument, your Honor.  I mean, it

 8 has some weight, you know, whatever -- you know, in

 9 terms of relevance, it's relevant to the issue of

10 capture, right, which is -- which is at issue in this

11 case.  It was produced by the Department dealing with a

12 meeting that they were having with a large provider one

13 month before the contract was set to expire with

14 PacifiCare and United.

15      MR. STRUMWASSER:  There is evidence that the

16 Department had addressed with PacifiCare, contract

17 loading issues and other issues, that were within the

18 Department's jurisdiction.  It is PacifiCare that has

19 speculated through, essentially, counsel and now

20 Dr. Kessler that they were in fact talking about

21 contract rates which is out of.  There is not any

22 evidence...

23      THE COURT:  There's no foundation for it, for

24 considering that.  You can just take anything out of

25 context.  And -- I understand the issue.  And I
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 1 understand what he believes occurred.  But that

 2 document can't come in to show that.

 3      MR. VELKEI:  Well, as I recall, your Honor, when

 4 this issue of the UC witness came up, we made an

 5 agreement that, as long as there was no issue about

 6 admissibility of documents, we would not call a UC

 7 witness to ask these kinds of questions.

 8          And now, lo and behold, now that that decision

 9 has come and gone, suddenly we're being told there's an

10 objection on foundation grounds?  There was no

11 objection asserted at the time of the testimony.

12          We were very clear.  We said, "Listen, we want

13 to avoid having to bring a UC witness.  We just want to

14 enter this into evidence consistent with our experts."

15 Experts don't even need to rely upon admissible

16 evidence.  So there was no dispute about, "Okay.  We'll

17 go that route.  Fine.  We're not going to bring a UC

18 witness."  And now, well, we don't know what that

19 means.

20          Ms. Rosen was at this meeting, set this

21 meeting up.  And yet we can't question her about what

22 it means.  So now we're being told we can't put into

23 evidence at all because we can't assert exactly what

24 was being said here when the witnesses who have the

25 information won't testify?
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 1      THE COURT:  Okay.  So if I let it in, it's let in

 2 for the idea that, if Dr. Kessler's assumption that it

 3 is -- talks about contracts that are outside the

 4 purview of the Department, then it means something.

 5      MR. VELKEI:  Or put differently, how I see it,

 6 your Honor, is it's circumstantial evidence.  It's like

 7 in an antitrust case, you're never going to find that

 8 they're actually fixing prices.  You have to look at

 9 circumstantial evidence.

10          This was not viewed in isolation.  There were

11 a whole series of documents that were tied with this.

12 And that was Dr. Kessler's point.  I think he even made

13 explicit, "I'm not looking at one thing and saying,

14 'Oh, this is evidence that there's capture.'  I'm

15 looking at the totality of the circumstances."

16      MR. STRUMWASSER:  That has to be competent

17 admissible evidence to support an expert's opinion.

18      MR. VELKEI:  No.  In fact, I have you on the

19 record saying the opposite on an issue involving UC.

20      MR. STRUMWASSER:  I have no idea what that means,

21 but I don't think it's probably worth pursuing.

22          The fact of the matter is that an expert, as

23 we've all said, cannot opine from facts that are not in

24 the record.  Dr. Kessler has opined that, because the

25 Department was talking about contract rates, it's
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 1 evidence of regulatory capture.

 2      MR. VELKEI:  No.

 3      MR. STRUMWASSER:  If you take away that assumption

 4 that they were talking about rates it, is not probative

 5 of anything.

 6      MR. VELKEI:  That was not Dr. Kessler's testimony.

 7          First of all, this was produced by the

 8 Department.  They won't produce the witness who was --

 9 who called this meeting to explain what it is.

10 Dr. Kessler said very clearly, "I'm not looking at one

11 document and reaching any conclusions.  I'm looking at

12 a number of documents and saying there's too many

13 things that don't add up."

14          When you combine that with the fact that the

15 Department destroyed documents and we have submitted

16 the declaration of Mr. Alami who said they had no

17 document retention policies, that there was no

18 litigation hold, and that whatever limited information

19 they made available for us to look at it would have

20 been impossible to retrieve the deleted evidence, that

21 there is absolutely no way to do that.

22          Yet they come here and say we don't have a

23 foundation for it.

24      THE COURT:  All right.

25      MR. GEE:  They haven't shown that -- with respect
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 1 to the UC documents that any single -- there was any

 2 document that was missing from the Department's

 3 production that the UC produced.

 4      MR. VELKEI:  How do we show that?

 5      THE COURT:  How do we get to that?  Stop.

 6      MR. GEE:  He's saying --

 7      THE COURT:  I understand.  This is an agenda.  I'm

 8 going to -- you know, I got badgered into.  I'll let it

 9 into evidence only for the extremely limited purpose

10 that he mentioned it in a group of documents.

11          But it dot not stand for itself, and it

12 doesn't mean that there was contract discussions about

13 rates.  But his testimony, I guess, did rely partially

14 on it, so I will for that extent let it in.

15      MR. VELKEI:  Thank you, your Honor.

16          (Respondent's Exhibit 5626 admitted

17           into evidence)

18      MR. STRUMWASSER:  That's a bad example if you're

19 going to tell you that we could be badgering you.

20      THE COURT:  I --

21      MR. VELKEI:  I stopped myself.

22      MR. STRUMWASSER:  5632, your Honor.

23      THE COURT:  Okay.  56- --

24      MR. STRUMWASSER:  More settlement documents.  This

25 one is so obscure, I can't even remember what it's
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 1 being proffered for.  Perhaps Mr. Velkei would --

 2      MR. VELKEI:  Is this Rawlings?  I must have the

 3 wrong --

 4      THE COURT:  I must have the wrong thing too.

 5          Oh 5632 is the mini --

 6      MR. STRUMWASSER:  Minimum cap issue.

 7      THE COURT:  Minimum cap on penalties.

 8      MR. VELKEI:  I got it.  This is directly relevant

 9 because the Department had the specious contention that

10 they actually scored a win with Blue Cross because they

11 were able to get a $1 million penalty when they were

12 capped at 570,000.

13          And the point was simply that, in contrast,

14 this was directly to rebut the Department's contention

15 that the alleged violations were limited to 57.  In

16 fact, the Commissioner himself issued a press release

17 saying there were however many illegal rescissions.

18          And this was simply shown to rebut the

19 contention that, in these other settlements, the

20 Department was constrained by the cap of 10,000 per.

21      MR. STRUMWASSER:  This exhibit is the one that led

22 you to cut me off, where we talked about what one could

23 infer from the Blue Shield, Anthem, and Health Net

24 settlements.  And the answer was "nothing."

25      MR. VELKEI:  Not at all, your Honor.
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 1      MR. STRUMWASSER:  Can I finish?

 2      MR. VELKEI:  No.

 3      MR. STRUMWASSER:  Oh, I'm sorry.  I was --

 4      MR. VELKEI:  You asked.

 5      MR. STRUMWASSER:  -- generally deferring to the

 6 person with the robe on.

 7          Your Honor, there's another problem here.

 8      THE COURT:  We're running out of time.

 9      MR. STRUMWASSER:  If you look at the first row,

10 the first data column, "Claims Sampled (Reviewed)."

11 And he says that the Department reviewed or sampled

12 1 million claims.  What that says is, we used -- had

13 put 1 million claims through the electronic process.

14          There is no testimony that the Department

15 could have detected rescissions in the electronic

16 analysis.  So, "Oh, look they only found zero.  Clean

17 bill of health," is misleading.  And there's no

18 foundation that the Department reviewed any of these

19 claims for rescission.

20      MR. VELKEI:  Your Honor, so the standard cannot be

21 if they disagree with our exhibit, that means it must

22 come out because that certainly isn't the standard that

23 they've held themselves to with us.

24          This was very clearly directed at a specific

25 issue, the contention by the Department that they were
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 1 constrained by this 10,000 per cap in connection with

 2 any of these rescission cases.  It's that simple, your

 3 Honor.

 4      THE COURT:  It is a release by the Department.

 5 I'm going to let it in evidence.

 6          (Respondent's Exhibit 5632 admitted

 7           into evidence)

 8      MR. STRUMWASSER:  Then 5633 is the press release

 9 that I was actually questioning the witness about when

10 I was cut off.

11      THE COURT:  Okay.

12      MR. VELKEI:  This is where the Department --

13 despite the Commissioner saying these were illegal, the

14 Department is now taking the position that they really

15 weren't.  And I think that's when the Court cut them

16 off.

17      THE COURT:  Do you have any problem with that

18 going in?

19      MR. STRUMWASSER:  Yes, yes.  I mean, if anybody's

20 going to argue about this exhibit, then the witness who

21 is sponsoring it has to be questioned about what it

22 says.

23      MR. VELKEI:  Party admission, your Honor.

24      MR. STRUMWASSER:  God.

25      THE COURT:  Party admission?
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 1      MR. VELKEI:  Yeah, I think so.

 2      THE COURT:  All right.  I'm not going to enter

 3 that.  It's self-serving.  It just doesn't do me any

 4 good.

 5      MR. VELKEI:  It's just his support for chart, your

 6 Honor, if that's okay.

 7      THE COURT:  5637?

 8      MR. STRUMWASSER:  I don't have that.

 9      MR. VELKEI:  I don't have it in here either.

10      MR. STRUMWASSER:  I don't think that's him.  I

11 think we're on Zaretsky.

12      THE COURT:  So Zaretsky's motion to strike goes

13 with the record, right?

14      MR. STRUMWASSER:  We haven't done the Department's

15 Kessler's.

16      THE COURT:  So, I'm still over here.

17      MR. STRUMWASSER:  You want to do Zaretsky first?

18      THE COURT:  Well, 5638 goes with the record,

19 right?  Then 5639 also goes with the record, right?

20 Did I jump a --

21      MR. STRUMWASSER:  I don't have 5638 here.

22      THE COURT:  I have Zaretsky's motion to strike.

23      MR. STRUMWASSER:  Oh yes, yes, yes.  That goes

24 with the record.  Right.

25      THE COURT:  Then the order goes with the record.
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 1      MR. STRUMWASSER:  Right.

 2      THE COURT:  Then the only other two on that page I

 3 have not dealt with are 5642 and 5637.  Was 5642 a

 4 letter written by --

 5      MR. GEE:  Yes.

 6      MS. EVANS:  Yes, your Honor.

 7      THE COURT:  So that --

 8      MR. GEE:  Goes with the record.

 9      THE COURT:  That goes with the record?  Then what

10 is 5637?

11      MS. EVANS:  Your Honor, I have it as a

12 demonstrative exhibit.

13      THE COURT:  About a broken chain?

14      MS. EVANS:  Yes, that's what I have in my notes.

15 It's not very illuminating.  Looks like it was offered

16 at a paperwork here, a motion hearing.

17          It was a demonstrative in association with the

18 argument on the motion to strike Boeving.

19      THE COURT:  Should we leave it in for that

20 purpose?

21      MR. STRUMWASSER:  To go with the record.

22      THE COURT:  To go with the record.  All right.

23          Now, I'm taking out what?

24      MR. VELKEI:  Should we just finish Dr. Kessler and

25 do the Department's exhibits?



22720

 1      THE COURT:  Yes.  So that is 1124, where mine

 2 start.

 3      MR. VELKEI:  I have 1125.

 4      MR. STRUMWASSER:  I'm showing 1126.  Oh, 1125.  I

 5 agree.

 6      THE COURT:  So 1124 is -- a hypo on the board,

 7 1125.  So 1124 was something produced by Dr. Kessler.

 8 Is that something that stays with the record?

 9      MR. GEE:  It's an article.

10      THE COURT:  That's a paper that he wrote, that you

11 showed him.

12      MR. STRUMWASSER:  Yes.

13      THE COURT:  Are you offering that?

14      MR. STRUMWASSER:  No, if the other articles that

15 are -- that appear don't go in either.

16      THE COURT:  Okay.

17      MR. STRUMWASSER:  Actually, wait a second.  This

18 is not about --

19      THE COURT:  No, it's one he wrote.

20      MR. STRUMWASSER:  Yes, I'd like to have that in.

21      THE COURT:  Any objection?

22      MR. VELKEI:  No objection.

23      THE COURT:  That will be entered.

24          (Department's Exhibit 1124 admitted

25           into evidence)
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 1      THE COURT:  1125.

 2      MR. STRUMWASSER:  Has to do with justified

 3 complaint calculations.

 4      MR. VELKEI:  I objected at the hearing, your

 5 Honor, that this doesn't include all the pieces.  But

 6 Court overruled my objection, so.

 7      THE COURT:  So it can go in.

 8          (Department's Exhibit 1125 admitted

 9           into evidence)

10      THE COURT:  1126?

11      MR. STRUMWASSER:  It's offered for bias, has to do

12 with the Hoover Institution that employs him.

13      THE COURT:  All right.

14      MR. VELKEI:  Dr. Kessler testified he's never even

15 seen it.  I think it's irrelevant.

16      THE COURT:  I'm going to enter it.

17          (Department's Exhibit 1126 admitted

18           into evidence)

19      THE COURT:  1127?

20      MR. STRUMWASSER:  1127 --

21      THE COURT:  Oh, it's a book chapter he wrote.

22      MR. STRUMWASSER:  -- yes, a book chapter.  We're

23 offering it again on bias.

24      THE COURT:  I'll enter it.

25          (Department's Exhibit 1127 admitted
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 1           into evidence)

 2      THE COURT:  1128?

 3      MR. STRUMWASSER:  1128 and 1129 are the consumer

 4 complaint studies.  I think they come in pretty much on

 5 their own.

 6      THE COURT:  Any objection?

 7      MR. VELKEI:  We do have an objection.  This is

 8 not, by the way, public.  This is not something that's

 9 published on the Web site.  This is the data that

10 internally the Department keeps.  We have an issue

11 which we can pick up at the end, your Honor, about

12 having the underlying support in the complaint

13 database, at least for the PacifiCare piece of that.

14 So our concern is we don't really have any way to test

15 how they've characterized it as to PacifiCare.

16      MR. STRUMWASSER:  These are reports that are

17 routinely generated, and they're not on the Web site.

18 But -- for certain years they're not on the Web site,

19 for certain years they are.

20          But these come in.  This has to do with the

21 complaint rate for PacifiCare and other companies.

22      MR. VELKEI:  These are not routinely generated.

23 This is specially prepared.  And it's being offered for

24 the proposition, as we can see with Mr. Cignarale, that

25 PacifiCare bad actor based upon its ranking within the
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 1 chart.

 2          And the concern that we have -- and we can

 3 pick it up and maybe just hold off on these two

 4 exhibits -- is that we're not getting the underlying

 5 data to test what is being said with regard to these

 6 various categories.

 7      MR. GEE:  PacifiCare does have the data for 2006

 8 and 2007 for -- which are the periods covered by 1128

 9 and 1129.

10      THE COURT:  I'm going to enter them into evidence.

11 We can take it up if there's a problem with them later.

12      MR. VELKEI:  Thank you, your Honor.

13          (Department's Exhibits 1128 and 1129 admitted

14           into evidence)

15      THE COURT:  Article about costs of healthcare in

16 California?

17      MR. STRUMWASSER:  1130.  This is the rising

18 healthcare stuff, so if you -- rising healthcare costs,

19 so if you want that in, I guess this comes in too.

20      THE COURT:  All right.

21          1131?

22      MR. STRUMWASSER:  1131 is the -- again, it's

23 rising healthcare costs, so I guess it stays in also.

24      THE COURT:  All right.  I'll let them both in.

25          (Department's Exhibits 1130 and 1132 admitted
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 1           into evidence)

 2      MR. STRUMWASSER:  1132 -- actually, 1132 through

 3 1136 are all about -- well, let's go through this

 4 serially.

 5          1132 is about rising healthcare costs.

 6          1133 is a Milliman index rising healthcare

 7 costs.

 8          Shall those come in?

 9      THE COURT:  Yes, those can come in.

10          (Department's Exhibits 1132 and 1133 admitted

11           into evidence)

12      MR. STRUMWASSER:  1134 is another Milliman

13 document.  Same relevance.

14      THE COURT:  Okay.

15          (Department's Exhibit 1134 admitted

16           into evidence)

17      MR. VELKEI:  I don't have that.

18      THE COURT:  1135 is CEO compensation.

19      MR. STRUMWASSER:  We offered that as relevant to

20 the rising healthcare costs.

21      MR. VELKEI:  Yes, your Honor.  It's irrelevant,

22 but it's also misleading.

23          I actually went and looked at the Forbes Web

24 site, and they have not provided the complete document.

25          This was offered for the proposition that
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 1 Mr. Hemsley's compensation in 2010 -- I don't have the

 2 document in front of me -- was $100 million.

 3          In fact, that Forbes article shows that

 4 Mr. Hemsley's compensation was $1.5 million, not

 5 $100 million, and that the dollars that are being

 6 ascribed to him in the summary that they produced

 7 related to stock sales.

 8      THE COURT:  I'm not going to base any decision on

 9 what Forbes says.  So to the extent that it's not

10 really -- I'm not going to admit it.

11      MR. VELKEI:  Thank you, your Honor.

12      MR. STRUMWASSER:  Your Honor, it's rebuttal on

13 this whole business about healthcare cost.

14      THE COURT:  I understand.  And you've got a lot of

15 material.  But I don't feel comfortable relying on that

16 number for any meaningful decision.

17      MR. VELKEI:  Thank you, your Honor.

18          There's actually an article in the New York

19 Times a few weeks ago that talks about --

20      THE COURT:  I'm sure we could get into it in great

21 detail.

22      MR. VELKEI:  There's an article in the New York

23 times that talked about, if you eliminated every cent

24 of profit from the insurance companies, that wouldn't

25 even make a dent in the rising healthcare costs, so
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 1 another reason why it shouldn't be admitted.

 2      MR. STRUMWASSER:  You know, he's got citations

 3 he's offering here, but the fact --

 4      MR. VELKEI:  I'm happy to give you a copy of the

 5 article, Mr. Strumwasser.

 6      MR. STRUMWASSER:  -- of the matter is, he says

 7 that -- he disputes the accuracy of this.  Actually,

 8 what he's saying is that he only got a million in cash

 9 and a hundred million in stock options.

10          If he thinks that there's a part of this

11 article that should have been in, he can put it in.

12      MR. VELKEI:  Mr. Hemsley's compensation --

13      THE COURT:  Stop.

14      MR. STRUMWASSER:  The point, your Honor, is that

15 this isn't just any old article.  This is Forbes annual

16 listing.  It's a recognized source.  It's probably

17 officially noticeable.

18      THE COURT:  Officially noticeable?  I doubt it.

19      MR. GEE:  They're based on public --

20      THE COURT:  Public record.

21      MR. GEE:  -- reported numbers, your Honor.  They

22 don't make the numbers up.  They come from SEC filings

23 that the company is required to make.

24      MR. VELKEI:  Doesn't make it relevant.

25      THE COURT:  It doesn't help me decide anything,
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 1 except that I'm sorry I went into the wrong business.

 2      MR. STRUMWASSER:  1136 is an easel calculation --

 3 calculations based on the Milliman index.

 4      THE COURT:  Yes?

 5      MR. VELKEI:  I mean, listen, it goes to weight.

 6      THE COURT:  I'll let it.

 7      MR. VELKEI:  I think Dr. Kessler pretty clearly

 8 demonstrated why that was wrong.

 9      THE COURT:  Okay.  It's in.

10          (Department's Exhibit 1136 admitted

11           into evidence)

12      MR. STRUMWASSER:  1137 is a deterrence

13 calculation, optimal deterrence calculation.  So --

14      THE COURT:  Out.

15      MR. STRUMWASSER:  Out.

16          1138 is an article about --

17      THE COURT:   I've already admitted 1138 and 1139.

18 I don't know why, but they're already admitted.

19      MR. VELKEI:  Yes, looks like we have them as

20 McNabb.

21      MR. STRUMWASSER:  1140 is the first of the optimal

22 deterrence --

23      THE COURT:  Articles.

24      MR. STRUMWASSER:  -- articles.  So as long as

25 optimal deterrence is out, this should be out too.
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 1      THE COURT:  Okay.  Let's take it out.

 2      MR. VELKEI:  Does that mean we get to take out his

 3 "Good Ol Boy" one, 1141?

 4      MR. STRUMWASSER:  1141 I think suffers the same

 5 fate, although it certainly deeply moving at the time.

 6      THE COURT:  Out.

 7      MR. STRUMWASSER:  1142, same thing.  It's an FTC

 8 report.  Your Honor said you aren't going to be

 9 benefitting from other agencies and other laws, so I

10 suspect that 1142 comes out too.

11      THE COURT:  Yes.

12      MR. STRUMWASSER:  1143 is another report.  And I

13 think it's the FTC and DOJ reports on policy

14 recommendations.  It's a larger version, actually, of

15 one of the documents you've taken under submission, the

16 Kessler slide about, you know, which --

17      THE COURT:  So you want me to consider those

18 together?

19      MR. STRUMWASSER:  Please.

20      THE COURT:  All right.

21      MR. VELKEI:  Your Honor, I thought that this

22 related to optimal deterrence and whether optimal

23 deterrence is in effect.  So it suffers the same fate

24 as everything else.  If it's coming out, then it all

25 comes out.  That was the proposition that it was
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 1 offered for.

 2      MR. STRUMWASSER:  Mr. Velkei may be right about

 3 that.

 4      THE COURT:  Okay.

 5      MR. STRUMWASSER:  And I think we probably ought to

 6 be careful about exactly what the status of all these

 7 exhibits is.

 8          I think that there ought to be an

 9 understanding here that PacifiCare is moving all of its

10 exhibits in; CDI is moving all of its exhibits in.  And

11 we're simply saying we understand that, based on the

12 prior ruling, that these are not going to be admitted.

13      THE COURT:  Oh, yes.  Sure, I understand.

14      MR. VELKEI:  These will go with the record, right,

15 your Honor?

16      THE COURT:  Oh, yes.  I'm not taking anything out,

17 throwing it away.

18      MR. STRUMWASSER:  1144, another one of the -- this

19 is the EPA study.  We actually like it a lot, but I

20 suspect you don't.

21      THE COURT:  I don't.  Out.

22      MR. STRUMWASSER:  Same one, 1145 is again the EPA.

23      THE COURT:  Taking that out.

24      MR. STRUMWASSER:  1146 is the Supreme Court.

25      THE COURT:  I suppose that's something.  Shall I
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 1 take official notice of it?

 2      MR. STRUMWASSER:  I think that's the right answer.

 3      MR. VELKEI:  Of the quote?  Sure.

 4      THE COURT:  I'll take official notice of the quote

 5 of the Supreme Court.

 6      MR. STRUMWASSER:  1147 is an excerpt from a Kagan

 7 Law Review article on regulatory capture.  I guess if

 8 you're putting in regulatory capture, this stays in.

 9      THE COURT:  I'll let it in.

10          (Department's Exhibit 1147 admitted

11           into evidence)

12      MR. STRUMWASSER:  1148 is a Stewart article on --

13 that they proffered for regulatory capture, so I guess

14 it stays in.

15          (Department's Exhibit 1148 admitted

16           into evidence)

17      THE COURT:  I'll let it in.

18      MR. STRUMWASSER:  1149 is a Grayson Kline article

19 that they proffered for regulatory capture.  On that

20 basis, I guess it stays in.

21      THE COURT:   I'll let it in.

22          (Department's Exhibit 1149 admitted

23           into evidence)

24      MR. STRUMWASSER:  1150 is this Minnesota Law

25 Review article, same deal.
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 1      THE COURT:  I'll let it in.

 2          (Department's Exhibit 1150 admitted

 3           into evidence)

 4      MR. STRUMWASSER:  1151 is a CDI press release,

 5 that apparently they were proffering regarding the

 6 Commissioner intervening in a qui tam action.

 7      MR. VELKEI:  You were proffering.

 8      MR. STRUMWASSER:  We were proffering -- in a qui

 9 tam action.

10          I think you already ruled it irrelevant

11 because you were unfamiliar with it.  But you may want

12 to give us another look at this.

13      THE COURT:  I guess you can force the attorney

14 general to take action.  That's really what it is,

15 right?

16      MR. STRUMWASSER:  Yes, that's right.

17      MR. VELKEI:  I think they were trying to offer the

18 view that the Commission is being fair and impartial

19 based upon this document.  I would suggest, your Honor,

20 that just with press releases from the Department

21 generally, I mean --

22      THE COURT:  I didn't let the other one in, so

23 probably I shouldn't let this one in.

24      MR. STRUMWASSER:  This one has -- I mean, the

25 other one was -- we are only offering it for the
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 1 limited purpose of pointing out that the Department

 2 intervened in a case in favor of an insurance company

 3 to rebut the claims of bias.

 4      MR. VELKEI:  Your Honor, may I suggest with the

 5 press releases from the Department, that just since

 6 they're public record --

 7      THE COURT:  I can take official notice -- I can

 8 take notice of record.

 9      MR. VELKEI:  All right.

10      THE COURT:  All right.  I'll do that.

11      MR. VELKEI:  That would be true of the prior,

12 5633?

13      MR. STRUMWASSER:  I think 5633 was excluded

14 because it was -- that's the settlements document which

15 we didn't even -- you know, it was essentially

16 irrelevant.

17      THE COURT:  It's irrelevant.  But I can take

18 official notice of all Department materials.

19      MR. VELKEI:  And what concerns me a little bit is

20 when the Department says "settlement documents are

21 irrelevant," I mean, this comes back to this issue --

22      THE COURT:  We went through this whole thing.

23      MR. VELKEI:  Right.  I don't want the Department

24 to try to misconstrue the Court's words.

25      THE COURT:  So far I'm at taking official notice
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 1 of 1151 for the Department.

 2          1152?

 3      MR. STRUMWASSER:  1152 is another economics

 4 document about deterrence theory.  It's the Palgrave

 5 Dictionary of Economics.

 6      THE COURT:  So that's out.

 7      MR. STRUMWASSER:  Out I think, yeah.

 8      MR. VELKEI:  I'm sorry.  On 5633, are we taking

 9 official notice of that as well?

10      THE COURT:  We haven't gotten that.  We're not

11 going back.  Right now it's out.

12      MR. VELKEI:  You got it.

13      MR. STRUMWASSER:  1153 is a Tennyson article on

14 rate regulation.  And I think because -- it had to do

15 with whether unpredictable regulation increases

16 healthcare costs, which was Kessler's point.  And we

17 put it in because it showed that the regulation people

18 were talking about was rate regulation not --

19      THE COURT:  I'll allow it.  So that will go in.

20          (Department's Exhibit 1153 admitted

21           into evidence)

22      MR. STRUMWASSER:  1156 --

23      THE COURT:  The rest I have in, until we get to

24 pre-filed testimony of Cignarale.  Goes with the

25 record?
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 1      MR. STRUMWASSER:  Right.

 2      THE COURT:  And that's both 1078 and the revised

 3 one, 1184?

 4      MR. STRUMWASSER:  Doesn't go with the record.  I

 5 think we actually admit it at some point.

 6      MR. GEE:  We will.

 7      THE COURT:  We will when --

 8      MR. STRUMWASSER:  We'll move the second one in.

 9      THE COURT:  Second one in.

10          The reconsideration of the motion, 1179, goes

11 with the record.

12          So that's where we are with that, right?  So

13 there's still a few things to consider.

14      MR. STRUMWASSER:  Except for Zaretsky, and I just

15 have a couple of items on that.

16          (Reporter interruption)

17      THE COURT:  1184 is with the record now, and when

18 he testifies we'll revisit it.

19          But we're not going to 1179.  It's just going

20 to go with the record.

21      MR. STRUMWASSER:  Now, on the Zaretsky's testimony

22 and on our stuff, there is just a couple of the

23 exhibits that we would like your Honor to admit.

24          I think if there's going to be any testimony

25 from Zaretsky that stays in, then I believe his CV at
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 1 1082 --

 2      THE COURT:  I'll leave his CV in.  Let me get

 3 there though.

 4          (Department's Exhibit 1082 admitted

 5           into evidence)

 6      MR. STRUMWASSER:  Right.

 7          Exhibit 1082-B is a Berkel e-mail that talks

 8 about the expectation of citations and fines.  It goes

 9 to the -- goes to notice about what was going to

10 happen.

11          In particular -- I see your Honor looking at

12 it.  There's a sentence that reads, "It's important to

13 keep in mind that that figure," which is the

14 1.3 billion number in a press release, "as dramatic as

15 it may seem has always been the maximum fine arrived at

16 by multiplying the number of citations by the maximum

17 penalty allowed per citation."

18      THE COURT:  I'm sorry.  What exhibit are you

19 talking about?

20      MR. STRUMWASSER:  1182-B -- excuse me --1082-B.

21      MR. GEE:  It's attached to Zaretsky's pre-filed

22 testimony, your Honor.

23      THE COURT:  Okay.

24      MR. STRUMWASSER:  It's a Berkel e-mail in response

25 to the filing of the OSC, the public announcement of
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 1 it.  And we are offering it for both notice that they

 2 knew that the -- how the penalties would work and

 3 because of their assumption that maximum penalties

 4 would never be imposed.

 5      MR. KENT:  No foundation.

 6      MR. VELKEI:  They had an opportunity to question

 7 Ms. Berkel about it.  This was not presented to her.

 8 And I don't see what a document in February 2008, how

 9 that's relevant to what the company knew or didn't know

10 back in 2006.  I never quite understood that.

11          So going to notice of -- notice of what?  When

12 the press release was announced that they did a

13 multiplier because the Commissioner said it's up to

14 10,000 per, and so they did a -- took a calculation of

15 what that could be as a maximum, doesn't have any

16 weight as to what company may or may not have thought

17 two years before, at the time of the merger.

18      THE COURT:  You'll argue that.  I'll leave it.

19 I'll leave it as the whole thing.

20          (Department's Exhibit 1082-B admitted

21           into evidence)

22      MR. STRUMWASSER:  Then 1082-C is the UnitedHealth

23 Group 10K that refers to the filing of this case and

24 identifies that a theoretical maximum fine could be

25 substantial.  Same purpose.
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 1      THE COURT:  Yeah, I'll let it stay.

 2          (Department's Exhibit 1082-C admitted

 3           into evidence)

 4      MR. STRUMWASSER:  1082-D is a Merrill-Lynch

 5 earnings advisory in which the analyst says that that

 6 is -- essentially says that any fine is likely to be

 7 small.

 8          And we are offering that for the question of

 9 credibility of the enforcement program.

10      MR. VELKEI:  First of all, your Honor --

11      THE COURT:  What?

12      MR. VELKEI:  -- this is a third party that's not

13 affiliated with PacifiCare --

14      THE COURT:  Or the Department.

15      MR. VELKEI:  Or the Department.

16          The question I have is, when we're admitting

17 these documents, with what?  I mean, there's now

18 testimony that's -- it's been stricken because of lack

19 of expertise in this area.

20          So what are we doing by admitting documents

21 that were used in connection with testimony offered by

22 Dr. Zaretsky that United is the relevant entity for

23 purposes of this penalty phase?  These documents were

24 offered in connection with that conclusion, which has

25 been stricken.
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 1      MR. STRUMWASSER:  That's simply false.

 2      MR. VELKEI:  So the concern that I have is --

 3      THE COURT:  It's simply part of the record.  I'm

 4 going to let it go.

 5          But D, tell me D again?

 6      MR. STRUMWASSER:  D is this Merrill Lynch

 7 advisory.  There's a statement in there that, on the

 8 first textual page, "The facts that we understand

 9 them," this is an advisory about the filing of this

10 case and the DMHC case.  And it talks about how the --

11 this case is likely to have no bearing on the company's

12 outlook and all that.

13          And it's -- it is reflective of a market

14 perception that Mr. Cignarale addresses also in the

15 assumption that these cases are not going to be

16 prosecuted.

17      THE COURT:  No, I'm not going to let it in.

18      MR. STRUMWASSER:  1082-E is a table.  As I

19 understand from your Honor's prior rulings, you don't

20 want the UHC stuff to go in.  We would just like that

21 offer it for the purpose of the shareholder equity

22 growth numbers in the second data column showing the

23 shareholder equity for PLHIC.

24      THE COURT:  Any objection?

25      MR. VELKEI:  I don't understand -- I didn't
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 1 understand that calculation.  This was really focused

 2 on United.  I don't know how you can take the United

 3 piece out and still leave this PLHIC piece standing, to

 4 be honest with you.

 5      MR. STRUMWASSER:  It's a table.  It's a column.

 6      MR. VELKEI:  And again, this lacks foundation.

 7 This is offered by Dr. Zaretsky.  If he's not

 8 testifying on this issue and is not offering competent

 9 testimony --

10      THE COURT:  Where it did it come from?

11      MR. STRUMWASSER:  Came from their annual

12 statements.  It says all that.

13      MR. VELKEI:  UHG's annual statement.  So the point

14 was --

15      MR. STRUMWASSER:  No.

16      MR. VELKEI:  -- was to understand UHG's value in

17 PacifiCare in assessing what is -- should or should not

18 be an appropriate penalty.  This is driving off of

19 market value for UnitedHealth Group.

20      MR. STRUMWASSER:  If you look at the bottom of the

21 last note on the page, it says for PLHIC the numbers

22 are annual statements filed with CDI.

23      THE COURT:  I'll allow it.

24      MR. VELKEI:  Just that particular --

25      THE COURT:  Just that portion.
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 1      MR. STRUMWASSER:  Just that column.

 2          (Department's Exhibit 1082-E admitted

 3           into evidence)

 4      MR. STRUMWASSER:  Exhibit 1082-F is a similar

 5 thing.  You've got UHG and PLHIC numbers.  Again, the

 6 sources for the PLHIC is from the annual statement.

 7          We are offering this one only for the PLHIC

 8 numbers.  So that would be the second data column, and

 9 then the return on equity, the second column and the

10 dividends.

11      THE COURT:  I'll allow just the PLHIC numbers.

12          (Department's Exhibit 1084-F admitted

13           into evidence)

14      MR. VELKEI:  Your Honor, to be clear in this

15 process, so with this -- these documents come in with

16 the record.  This is not somehow going to be a back

17 door to revive pieces of Dr. Zaretsky's testimony;

18 these are documents that they want to use in argument.

19      THE COURT:  I assume that they're going to refer

20 to them.

21      MR. VELKEI:  But for argument as opposed to trying

22 to say all those pieces of Dr. Zaretsky's testimony now

23 come back in.

24      THE COURT:  Yes, we're not putting it back

25 together.
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 1      MR. VELKEI:  Thank you.

 2      MR. STRUMWASSER:  G is just PLHIC's premium growth

 3 from the annual statements.

 4      THE COURT:  Any objection?

 5      MR. VELKEI:  Object because it's not specific to

 6 the PPO.  There's several lines of business that are

 7 part of PLHIC, so it's just not relevant.

 8      MR. STRUMWASSER:  This is the annual statements

 9 that they file.  This is the data that they're required

10 to and do give us.

11      THE COURT:  I'll allow it.  I can take official

12 notice of it.

13          (Department's Exhibit 1082-G admitted

14           into evidence)

15      MR. STRUMWASSER:  Exhibit H is a request to the

16 Department for the payment of the $120 million

17 extraordinary dividend to United by PLHIC.  And we

18 think it goes to the company's ability to pay and to

19 the company's financial condition.  And it has

20 supporting data from United.

21      MR. VELKEI:  This is a non-issue.  This was

22 offered by Dr. Zaretsky to show that United was the

23 ultimate beneficiary and that should be the target of

24 this enforcement action.  This particular issue has now

25 been resolved.  The Department has released those funds
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 1 this is a non-issue, not relevant.

 2      THE COURT:  I'm not going to enter it.  It's out.

 3      MR. STRUMWASSER:  1086 is a formula, so it doesn't

 4 go in, as I understand it.

 5      THE COURT:  Yes, it went with the record.

 6      MR. STRUMWASSER:  1087 is a P, so I guess it now

 7 stays in, probability of detection and enforcement?

 8      THE COURT:  Actually, I just said it went with the

 9 record because it's -- sure, I guess.  I don't know.

10      MR. VELKEI:  Well, your Honor, here's the problem.

11 This is now talking about Bentham and punishment --

12      THE COURT:  Bentham -- 1088, 1089, 1090, 1091 and

13 1092 are not in.  They go with the record, though.

14          Now we're talking about the --

15      MR. VELKEI:  1087, your Honor.

16      THE COURT:  It's got, "Punishment must out-weigh

17 the profit.

18      THE COURT:  Oh, I remember that thing.

19      MR. STRUMWASSER:  And Becker and Hylton.

20      THE COURT:  I'm not going to admit it.

21      MR. VELKEI:  Thank you, your Honor.

22      THE COURT:  Is that it?

23      MR. STRUMWASSER:  No, we have the PLHIC Zaretsky

24 exhibits.

25      MR. VELKEI:  Oh, okay.  They're pretty limited, I
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 1 think.

 2      MR. STRUMWASSER:  5567.

 3      THE COURT:  Web site.

 4      MR. STRUMWASSER:  The Web page that was introduced

 5 by them to show bias.

 6          If they don't want him in, then I guess this

 7 doesn't go in.  But if he's in for something, then I

 8 think they get to have it in.

 9      MR. VELKEI:  I think it stays in because it's on

10 the harm issue.

11      THE COURT:  I'll allow it.

12          (Respondent's Exhibit 5567 admitted

13           into evidence)

14      MR. STRUMWASSER:  5568 is the article about

15 Becker's Nobel Prize.

16      THE COURT:  Irrelevant.

17      MR. STRUMWASSER:  Irrelevant.

18          5569 is the settlements, so I think this is

19 just another one of those things you have to think

20 about.

21      THE COURT:  Yes.

22      MR. VELKEI:  To be clear, your Honor, what's being

23 proffered here is did the company have notice,

24 appropriate notice, of the type of penalty to be

25 assigned.
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 1      THE COURT:  Okay.

 2      MR. STRUMWASSER:  Also, on 5569, we'd like your

 3 Honor to consider whether there's a foundation for it.

 4 It says that the source is publicly available, it's

 5 unidentified CDI reports.  I don't know where this

 6 comes from.

 7      THE COURT:  Okay.

 8      MR. VELKEI:  It's off the Web site.  Happy to

 9 share that with you off the record.

10      MR. STRUMWASSER:  I don't think so.

11      MR. VELKEI:  Would you like me to produce that

12 now, Mr. Strumwasser.

13      MR. STRUMWASSER:  5570, same thing.

14          (Reporter interruption)

15      THE COURT:  I'm going take under advisement 5569,

16 5570, and 5571.

17          We're at 5572.

18      MR. STRUMWASSER:  Calculation, doesn't go?

19      THE COURT:  No, that's out.

20      MR. STRUMWASSER:  5573 is now a harm based on

21 settlements.  I think you have to think about that one

22 as well.

23      THE COURT:  All right.

24      MR. STRUMWASSER:  5574 is a press release from --

25      MR. VELKEI:  Wait, wait, wait.



22745

 1      THE COURT:  5574.

 2      MR. VELKEI:  So 5573 --

 3      THE COURT:  I'm going consider that with the --

 4      MR. VELKEI:  This is just talking about harm and

 5 comparing the harm in these other cases to what's being

 6 alleged here.

 7      THE COURT:  Right.

 8      MR. VELKEI:  Right?  I mean --

 9      THE COURT:  So give me some time.  I'm going to

10 put it all together.

11      MR. VELKEI:  All right.

12      MR. STRUMWASSER:  5574 is a press release

13 regarding WellPoint Anthem.  It's again about the

14 settlement.  I think it's the same deal.

15      MR. VELKEI:  Actually, it was a different issue,

16 your Honor.  This was to show if you take -- using

17 Dr. Zaretsky's formula, the penalty would have been

18 $1.5 billion because of the synergies.

19          We don't need to enter this in if that piece

20 is out.

21      THE COURT:  Out.

22      Q.  75 is a penalty compare son calculation it's

23 irrelevant.

24      THE COURT:  It's out.

25      MR. STRUMWASSER:  Out.
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 1      THE COURT:  Out.

 2      MR. VELKEI:  No, this is -- I see.  I'm sorry.

 3 Yes, forgive me.

 4      MR. STRUMWASSER:  5576 is the mission statement of

 5 the Office of Statewide Health Planning and

 6 Development.  It's about Dr. Zaretsky's agreement that

 7 consistency is a good thing.  I don't think that --

 8      THE COURT:  Is that still relevant since we struck

 9 the testimony.

10      MR. VELKEI:  Not to his testimony.  To ours it is,

11 Dr. Kessler's is.

12          Consistency is an important piece.  So if the

13 Department is going to act a certain way, they must be

14 consistent.

15          And that's why it's important to look at

16 penalties in other cases and the harm, to understand.

17 And that's essentially what Dr. Kessler did is to

18 understand how those other cases compare to ours.

19          So if the Department were to be acting

20 consistent, which is what the U.S. Supreme Court says

21 as well, then this is what that penalty should look

22 like based upon the harm and the penalties assessed in

23 these other cases.

24          So the point here was simply to question

25 Dr. Zaretsky on the importance of consistency.  It's
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 1 not important to our fundamental analysis, your Honor.

 2 So if it just goes with the record, it's fine with us.

 3      THE COURT:  Okay.

 4      MR. STRUMWASSER:  Then we have no objection to --

 5      THE COURT:  PLHIC membership?

 6      MR. STRUMWASSER:  Yeah, 5577.

 7      THE COURT:  That will be in.

 8          (Respondent's Exhibit 5577 admitted

 9           into evidence)

10      MR. STRUMWASSER:  Or 5578.

11      THE COURT:  Okay.  That's in.

12          (Respondent's Exhibit 5578 admitted

13           into evidence)

14      MR. STRUMWASSER:  5579 is a Blue Cross thing.  And

15 it's got every defect -- from settlements, to no

16 foundation, to bad penmanship.

17      MR. VELKEI:  The issue here, your Honor, and this

18 is really, if you look at Dr. Zaretsky's number and

19 apply it to others, what those numbers would look like,

20 if that testimony has been stricken, we don't need this

21 entered.

22      THE COURT:  So that goes out.

23      MR. STRUMWASSER:  Then 5580 is again something

24 about --

25      THE COURT:  Probability of detection.
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 1      MR. STRUMWASSER:  It's his questioning

 2 Dr. Zaretsky about the probability of detection.  And I

 3 think that --

 4      MR. VELKEI:  Stays in.

 5      MR. STRUMWASSER:  I'll leave it up to your Honor.

 6      THE COURT:  All right.  Let's leave it in.

 7          You want to keep it in?

 8      MR. VELKEI:  Yes, your Honor.  Thank you.

 9      THE COURT:  All right.  Keep it in.

10          (Respondent's Exhibit 5580 admitted

11           into evidence)

12      MR. STRUMWASSER:  5581, 5582 and 5583 in the

13 interest of time, there are serious questions about

14 PacifiCare's characterization of those exhibits, but at

15 this point they can come in as --

16      THE COURT:  You have no objection?

17      MR. STRUMWASSER:  It is whatever it proves to be

18 in the record.

19      THE COURT:  All right.

20      MR. STRUMWASSER:  And the same for 5584, that can

21 come in.

22      THE COURT:  So I will enter 5581 through 5584,

23 presuming you still want to offer them?

24      MR. VELKEI:  Yes, your Honor, thank you.

25      THE COURT:  All right.  They'll be in.
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 1          (Respondent's Exhibit 5581 through 5584

 2           admitted into evidence)

 3      THE COURT:  I'm sure there's some pieces that

 4 aren't quite right, but that looks pretty good for

 5 today.

 6      MR. VELKEI:  Should we pick up the issue on the

 7 complaint database really quick?

 8      THE COURT:  Yes.

 9      MR. VELKEI:  I appreciate the Court's time.

10      THE COURT:  Okay.  Go ahead.

11      MR. VELKEI:  Just to give you the genesis of where

12 we were on the database, the initial request that was

13 made is any consumer complaint data involving

14 PacifiCare from 2003 to the present.  That was made

15 some time ago.

16          We have the statements of CDI counsel on the

17 record saying that all had been produced.  We then got

18 some piece of it, a small piece of it.  We tried to get

19 the rest of it for Dr. Kessler's testimony, were not

20 able to do that.  We ultimately got additional pieces

21 of the database.

22          There were issues.  Those have been resolved.

23 But as it turns out, your Honor, there are a number of

24 complaints during just even focusing on the

25 2006-to-2008 time frame that haven't been turned over
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 1 by the Department.

 2          So the last piece is apparently Mr. Cignarale

 3 is now relying upon this comparative data of the

 4 different companies for 2008.  But the Department has

 5 not -- has only provided us -- I think the estimate was

 6 33 out of the I think it's 160 complaints that are

 7 referenced for PacifiCare in that chart that they're

 8 now relying upon.

 9          This is really just a touch of a button for

10 them to turn this information over.  And we've been

11 having to fight to get these pieces slowly.  And this

12 is something that we're using for the preparation of

13 Mr. Cignarale because he's brought it up.  This really

14 wasn't an issue before.  He's brought it up.  That's

15 why we've spent so much time with this database.

16          It is very hard and very confusing and very

17 time intensive.  And every time we dig in, we find

18 additional things missing.

19      MR. GEE:  We had produced a database of all the

20 complaints from -- I believe it's '05 to January 25th,

21 2008.

22          Then in May of 2011 a request was made for

23 2008 complaints.  We responded that we would produce

24 the database of complaints that were at issue in the

25 case, those that had been alleged in the first
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 1 supplemental accusation.

 2          We produced it.  Then, as your Honor knows, we

 3 had a conference call last week saying those data were

 4 insufficient; there was some missing fields.

 5          We produced it again, and I understand that

 6 now all the fields are there that they contend were

 7 missing before.

 8          But today was the first time I heard of any

 9 objection to the fact that we just produced these

10 complaints that were alleged in the first supplemental

11 accusation.

12      THE COURT:  So do you have any objection to giving

13 them all of them?

14      MR. GEE:  We'll look into it.

15      THE COURT:  All right.

16      MR. VELKEI:  The issue really becomes one of

17 timing, your Honor.  I mean, I know there's a lot of

18 things going on.  We've got Mr. Cignarale's testimony

19 on Monday, I want to move forward on that.  I'm not

20 suggesting we --

21      THE COURT:  We are moving forward on it.  Get it

22 to them as soon as possible.

23      MR. GEE:  We are looking into it.  It's not, as

24 Mr. Velkei says, just a touch of a button.  These are

25 data that come from an Oracle database that need to be
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 1 converted, and it takes time.

 2      THE COURT:  Do the best you can.

 3      MR. GEE:  Thank you, your Honor.

 4      MR. VELKEI:  Thank you, your Honor, for your time.

 5          (Whereupon, the proceedings recessed

 6           at 1:53 O'clock p.m.)
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 1 STATE OF CALIFORNIA     )
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 1 Monday, December 5, 2011             9:36 o'clock a.m.

 2                         ---o0o---

 3                   P R O C E E D I N G S

 4      THE COURT:  This is on the record.  This is before

 5 the Insurance Commissioner in the matter of PacifiCare

 6 Life and Health Insurance Company.  This is OAH Case

 7 No. 2009061395, Agency No. 2007-00004.  Today's date is

 8 December 5th, 2011.

 9          Counsel are present.  Respondent is present in

10 the person of Ms. Monk.

11          Is there anything you want to take up on the

12 record before we begin?

13      MR. STRUMWASSER:  Not for the Department.

14      MR. KENT:  No, your Honor.

15      THE COURT:  All right.  Are you ready to call your

16 next witness?

17      MR. STRUMWASSER:  Yes, your Honor.  The Department

18 calls Mr. Tony Cignarale.

19      THE COURT:  All right.

20          (Witness sworn)

21                      TONY CIGNARALE,

22          called as a witness by the Department,

23          having been first duly sworn, was

24          examined and testified as hereinafter |

25          set forth:
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 1      THE COURT:  Please state your first and last name,

 2 and spell them both for the record.

 3      THE WITNESS:  First name, Tony Cignarale, T-O-N-Y,

 4 Cignarale, C-I-G-N-A-R-A-L-E.

 5      THE COURT:  Thank you.

 6      MR. STRUMWASSER:  Your Honor, I assume everybody's

 7 got their copy of 1184?

 8      THE COURT:  All right.  Okay.

 9           DIRECT EXAMINATION BY MR. STRUMWASSER

10      MR. STRUMWASSER:  Q.  Mr. Cignarale, do you have a

11 copy of 1184 in front of you?

12      A.  Yes, I do.

13      Q.  Do you recognize that as the written testimony

14 that you have caused to have filed in this case?

15      A.  Yes, it is.

16      Q.  And you have also seen Exhibit 1178, the

17 initial version of that testimony?

18      A.  Yes.

19      Q.  And 1184 contains a revised version of 1178 so

20 that 1184 has a few corrections to 1178; is that right?

21      A.  Yes, that's correct.

22      Q.  Do you adopt Exhibit 1184 as your testimony in

23 this case?

24      A.  I do.

25      Q.  If asked the questions that are posed in 1184,
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 1 would you answer substantially as the answers that are

 2 shown there?

 3      A.  Yes.

 4      Q.  I'd like to ask you some questions about a

 5 couple of the corrections that were made to your

 6 prefiled testimony.

 7          Turn if you would, please, to Page 7, Lines 11

 8 to 13.  You said that in the 2008 consumer complaint

 9 study, the Department found about 2.2 violations per

10 complaint against PacifiCare versus an average of 0.22

11 violations per complaint against all other insurers.

12 Do you see that?

13      A.  Yes, I do.

14      Q.  What is the consumer complaint study?

15      A.  The consumer complaint study is annual

16 compilation of consumer complaint data based on all of

17 the complaints filed by the public for a particular --

18 against a particular insurer for that particular

19 calendar year.

20      MR. STRUMWASSER:  Your Honor, I have a copy of the

21 calendar year 2008 consumer complaint study, and ask

22 that it be marked as 1185.

23      THE COURT:  That's correct, 1185 is next in order.

24          (Department's Exhibit 1185, CDI00257878,

25           marked for identification).
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 1      MR. STRUMWASSER:  Q.  Mr. Cignarale, would you

 2 identify 1185 for us, please?

 3      A.  This is a compilation report for the consumer

 4 complaint study for the calendar year 2008 that

 5 represents the complaint data for the top 50 insurers

 6 of complaints filed against it for that particular

 7 calendar year.

 8      Q.  How were the data for the report compiled?

 9      A.  The data is compiled based on an extraction of

10 data from our databases input by the compliance

11 officers as they process and handle and close every

12 complaint that's received by the Department.

13      Q.  Does the study include both provider and

14 insured complaints?

15      A.  Yes, it does.

16      Q.  Were insurers given the opportunity to contest

17 the results of the study?

18      A.  Yes.

19      Q.  How?

20      A.  At the end of each calendar year, a notice is

21 sent out by the Department along with a complete

22 listing of all the complaints filed against a

23 particular insurance company.  Within that notice, the

24 insurance company is invited to review the information

25 and respond back to the Department with any
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 1 discrepancies they may find in that data.

 2      Q.  What happens if an insurer does respond with

 3 claims of discrepancy?

 4      A.  That information is then referred to the

 5 particular bureau in the Department that handled the

 6 complaint.  The bureau will then evaluate the response

 7 from the company and determine whether in fact the

 8 Department agrees with the discrepancy, in which case,

 9 it will make a correction to the data, or whether it

10 disagrees with the response by the company, in certain

11 instances, and also advise the company of our final

12 determination on how that data will be finalized.

13      Q.  Mr. Cignarale, would you walk us through the

14 columns of 1185?

15      A.  Yes.  The first two columns are the company

16 name and the company's NAIC number.  So it's specific

17 to every individual insurance company licensed in the

18 State of California.

19          The third column is "Positive Outcome."

20 That's the number representing all of the complaints

21 where the Department determined that the consumer or

22 complainant received a positive outcome in the form of

23 some form of remedy from the insurance company in

24 response to the complaint.

25          The second column -- I'm sorry.  The fourth
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 1 column here, "Without Merit," represents the

 2 Department's determination of the number of complaints

 3 that the Department determined were without merit.

 4          The third [sic] column, "Other Outcome,"

 5 represents a determination by the Department that

 6 didn't fall in either of those previous two categories.

 7 In other words, there either wasn't enough information

 8 to -- for the Department to render a conclusion whether

 9 it was with merit or without merit or, in some cases,

10 it may involve an issue of legal liability where the

11 Department does not have the authority to adjudicate

12 the legal liability issues.

13          Then the next column is the "Total

14 Complaints," which is the sum of those previous three

15 columns.

16          Moving to the next column, "Justified

17 Complaints," that is its own subgroup of the total

18 number of complaints.  And it represents the narrow

19 number of complaints determined by the Department to be

20 justified based upon the specific definition of

21 "justified complaints" in the justified complaint

22 regulations promulgated by the Department of Insurance.

23          The last column is the number of alleged

24 violations alleged against a particular insurer for

25 that particular year for all of the complaints lodged
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 1 against it.

 2      Q.  And so what is the difference between a

 3 justified complaint and a positive outcome?

 4      A.  Most or all justified complaints will be

 5 included in the positive outcome category.  So if the

 6 Department determines that the insurance -- the

 7 consumer alleged a certain practice, let's say a delay

 8 or denial of a claim, and the Department found that

 9 there was in fact a delay or a denial of claim which

10 led to a violation of law, the case would be deemed a

11 justified complaint, but it could also be deemed a

12 positive outcome complaint because the complaint in

13 essence had merit.

14          So if you look at the first row for Anthem

15 Blue Cross Life and Health Insurance Company here, with

16 58 justified complaints, those 58 justified complaints

17 are part of the 278 positive outcome cases.

18          There could be -- there's a larger number of

19 positive outcome cases because the narrow definition of

20 "justified complaint" means that, when a consumer files

21 a complaint with the Department, the Department may

22 find other violations not included in the allegations

23 made by the consumer.

24          In that case, we wouldn't deem it a justified

25 complaint, but we would deem it a positive outcome
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 1 complaint or a complaint with merit, so to speak.

 2      Q.  Does the Department draw that distinction

 3 today between a complaint with merit that was and was

 4 not raised by the consumer?

 5      A.  No.  We have since changed our internal policy

 6 to determine that anytime there's a violation based on

 7 a complaint that we review, we will deem that compliant

 8 justified.

 9      Q.  But that was not the definition that you were

10 using in 2006, '7, and '8?

11      A.  Correct.

12      Q.  This 1185, the 2008 study, when would it have

13 been made available to the public?

14      A.  It would have been made available to the

15 public sometime after -- between July and September of

16 the following year.  So in this case, the 2008 study

17 would have been made available to the public on the

18 public Web site sometime up until September, perhaps,

19 of 2009.

20      MR. VELKEI:  Just for clarity, your Honor, the

21 document says "confidential."  So do I understand that

22 this should not be given confidential treatment?

23      THE COURT:  I don't know.

24      MR. STRUMWASSER:  That's correct.

25      Q.  And after the study is made public, is every
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 1 number in this 1185 available on the Web?

 2      A.  Every number except for the number of alleged

 3 violations.  The -- each specific statute or regulation

 4 violated will be identified specifically on the Web

 5 site, but it won't have a total.

 6          For example, in the first row of -- it won't

 7 say "202 violations."  It will have 202 violations

 8 tallied up, broken out by each individual statute or

 9 regulation that's alleged to have been violated.

10      Q.  So the data are there.  You would just have to

11 add them up?

12      A.  Correct.

13      MR. STRUMWASSER:  I'd like to have marked as 1186

14 another document entitled "Complaint Performance Top 8

15 Health Insurers (CY 2008)."

16      THE COURT:  All right.  Complaint Performance Top

17 8 Health Insurers 2008 is 1186.

18      MR. VELKEI:  Your Honor, I want to object.  This

19 is outside the testimony, and this was the specific

20 type of data we asked for last week and were not

21 provided.  We were told there were no calculations to

22 support the figures in Mr. Cignarale's testimony, yet

23 here we have a calculation.  This should have been

24 produced to us at least a week ago.

25      MR. STRUMWASSER:  Actually, the calculation was
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 1 produced two years ago.  Take a look at the Bates

 2 number, Mr. Velkei.

 3      MR. VELKEI:  Okay.  We'll have to confirm that,

 4 your Honor.

 5      THE COURT:   Okay.

 6          (Department's Exhibit 1186, CDI00257886,

 7           marked for identification)

 8      MR. STRUMWASSER:  Q.  Mr. Cignarale, what is

 9 Exhibit 1186?

10      A.  This is a document that I prepared sometime in

11 perhaps 2009 that compares the complaint performance

12 based on the number of violations per the number of

13 complaints for calendar year 2008 for the top eight

14 health insurance companies.

15      Q.  The heading says "Complaint Performance Top 8

16 Insurance Companies."  How did you determine which

17 health insurers were the top eight?

18      A.  I determined that by the column marked "Health

19 Insurance Covered Lives (as of 12/31/07)," based on the

20 Department's annual data call that it does regarding

21 the number of covered lives as recorded by the

22 insurance companies.  These were the numbers reported

23 for that calendar year 2008 -- I'm sorry -- ending

24 2007.  So I based it on those numbers.

25      Q.  Mr. Cignarale, is that the basis of your
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 1 testimony on Page 7, Lines 11 to 13?

 2      A.  Yes.

 3      Q.  Did you rely on any other document or data for

 4 that testimony?

 5      A.  No, only the complaint data in the prior

 6 report, 1185 report.

 7      Q.  Mr. Cignarale, near the bottom lower part of

 8 the page, there is a second chart entitled "Comparison

 9 of PacifiCare to Health Insurers and All Other insurers

10 with Complaints (CY 2008)."  What is the purpose of

11 that chart?

12      A.  That was to identify the performance of

13 PacifiCare in the form of the number of violations per

14 complaint filed to the aggregate of the other top eight

15 health insurance companies as well as the aggregate of

16 all of the other insurance companies that had

17 complaints logged against it in that year.

18      Q.  Mr. Cignarale, did you rely upon any part of

19 1186 in making any of your penalty recommendations?

20      A.  No, I did not.

21      Q.  Does CDI have any practice of relying on

22 comparisons of complaint performance to other insurers

23 in making decisions about penalty amounts to assess?

24      A.  No.

25      Q.  To your knowledge, has CDI ever relied upon
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 1 comparisons of complaint performance for other insurers

 2 in making decisions about penalties?

 3      A.  No.

 4      MR. STRUMWASSER:  Let me ask you some questions

 5 about the procedure of giving the insurer the

 6 opportunity to contest these numbers.

 7          I'd like to have marked as 1187 a March 30,

 8 2007, letter to PacifiCare.

 9          (Department's Exhibit 1187, CDI00252112,

10           marked for identification)

11      THE COURT:  All right.  1187 is a letter dated

12 March 30th, 2007.

13      MR. STRUMWASSER:  For clarification, your Honor,

14 Mr. Gee reminds me that 1186 was produced in its

15 current form just recently.  It was produced two years

16 ago in its original form.  The difference is the

17 highlighting.

18      THE COURT:  Okay.

19      MR. STRUMWASSER:  Q.  Mr. Cignarale, what is

20 Exhibit 1187?

21      A.  1187 is the notice that the Department sent to

22 this particular insurance company, PacifiCare --

23      Q.  The second -- I'm sorry.

24      A.  -- that provides the notice that, number one,

25 attaches all the complaints lodged against it for that
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 1 year and then advises them to get back to us with any

 2 discrepancies that they might find.

 3      Q.  The second to the last sentence of the first

 4 paragraph refers to an attachment containing a list of

 5 the company's closed complaint cases, right?

 6      A.  I'm sorry.  I didn't understand the question.

 7      Q.  The second to last sentence of the first

 8 paragraph, "Attached you will find," and so on.

 9          That's a reference to the company's closed

10 complaint cases, a table of that data, right?

11      A.  Yes.

12      MR. STRUMWASSER:  I'd like to have marked as 1188

13 what purports to be that table.

14      THE COURT:  Okay.  1188 is a table attached to

15 1187 with a list of complaint files.

16          (Department's Exhibit 1188, CDI00252119,

17           marked for identification)

18      MR. STRUMWASSER:  Q.  What is 1188, Mr. Cignarale?

19      A.  This is a report identifying all the closed

20 complaints against the insurance company for that

21 particular calendar year and identifying all the

22 complaints that the Department intends to make public

23 at the end of this process through the consumer

24 complaint study.

25          And it also identifies what category the



22771

 1 Department placed these complaints in.

 2      Q.  So would this have been the attachment

 3 referred to in 1187?

 4      A.  Yes.

 5      MR. STRUMWASSER:  1189, your Honor.

 6          (Department's Exhibit 1189, CDI00252106,

 7           marked for identification)

 8      THE COURT:  1189 is a letter dated May 7th, 2007.

 9      MR. STRUMWASSER:  Q.  What is 1189, Mr. Cignarale?

10      A.  This would be PacifiCare's May 7th, 2007,

11 response to the Department's notice of the consumer

12 complaint study identifying certain complaints that the

13 company believes were -- require some sort of

14 correction.

15      Q.  This is actually the copy that was faxed to

16 the Department by PacifiCare, right?

17      A.  It appears so, yes.

18      Q.  Do you know whose handwriting that is in the

19 margin?

20      A.  No, I don't.

21      Q.  What does CDI do in response to corrections

22 like this submitted by insurers?

23      A.  The Department will refer these particular

24 issues to the bureau where these cases originated from

25 and analyze the response from the company to determine
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 1 whether in fact the correction is going to be made or

 2 not.

 3      Q.  And after the company does that, what happens

 4 next?

 5      A.  After the company does that or the Department?

 6      Q.  I'm sorry.  After the Department does that.

 7      A.  After the Department does that, it will then

 8 respond back to the insurance company with its final

 9 determination on, you know, how the data is going to be

10 represented.

11      Q.  When that process has been finished for all

12 the applicable insurers, what happens?

13      A.  Then the data is finalized.  Our IT area of

14 the Department will then post the company's performance

15 data on the public Web site.

16      MR. STRUMWASSER:  Distributing a copy of 1128,

17 your Honor, which is already in evidence.

18      Q.  These are the data that would have been posted

19 for the CY 2006 study, right?

20      A.  Is that a question of me?

21      Q.  Yes.

22      A.  Oh, sorry.  Yes.

23      Q.  For instance -- now, the numbers here on 1128

24 for PacifiCare are slightly different from the initial

25 report of closed complaints sent to PacifiCare, Exhibit
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 1 1188.  For instance, the number of complaints with a

 2 positive outcome in the initial report was 39.  And in

 3 1128, it winds up being 38, right?

 4      A.  Yes.

 5      Q.  Do you know why these numbers may be

 6 different?

 7      A.  I don't have the specific information as to

 8 why this specific number is different.  But in general,

 9 because of the process that's undertaken for these

10 complaint studies, where we go back to the company and

11 ask them to respond back to us with potential

12 corrections, then it would not be uncommon for those

13 numbers to fluctuate a few here and there.

14      THE COURT:  I'm sorry, Mr. Strumwasser.  What are

15 you comparing to 1128 to?

16      MR. STRUMWASSER:  1128 shows 38 justified

17 complaints for PacifiCare.

18      THE COURT:  Right.

19      MR. STRUMWASSER:  And --

20      MR. GEE:  It's 1188, your Honor, second page.

21      MR. STRUMWASSER:  Do you see that, your Honor,

22 under --

23      THE COURT:  Okay.  All right.  Thanks.

24      MR. STRUMWASSER:  I'm going to distribute several

25 exhibits together for a moment.  And I'll walk through
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 1 them.

 2      THE COURT:  Are they new?

 3      MR. STRUMWASSER:  Most of them are new.

 4      THE COURT:  Okay.

 5      MR. VELKEI:  Your Honor, we're going to object

 6 that this is outside the scope of the testimony.  The

 7 stipulation clearly provided there were two options:

 8 one, that the testimony be submitted in writing, or two

 9 that there be a report and testify live.

10          The concept was, to the extent it was going to

11 be done in writing, that any exhibits that would go

12 with that testimony would be attached such that we

13 could meaningfully assess these prior to the start of

14 what we thought was our cross-examination.  This stuff

15 should have been turned over in the context of, if not

16 his original testimony, then his revised testimony.

17      MR. STRUMWASSER:  The documents are all produced.

18 This is exactly what PacifiCare did with its experts.

19 It came in and he put additional evidence.

20          What the stipulation says is that he cannot

21 sponsor any new opinions.  He's not doing that.

22      MR. VELKEI:  Very different because on our -- the

23 respondent has submitted reports, not written

24 testimony.  The written testimony very clearly in the

25 stipulation says, "In lieu of testimony, the Department
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 1 can elect to submit in writing..."  If they submitted

 2 this in writing, they knew about these documents.  They

 3 should have been attached to the written testimony.

 4          Now we have new testimony that's being offered

 5 and new exhibits that aren't contained within the four

 6 corners of the 180 pages we had to assess prior to the

 7 commencement of today.

 8      MR. STRUMWASSER:  No, Mr. Velkei.  The stipulation

 9 says, "In lieu of the written report the Department can

10 submit testimony."  And that's what it's done.

11      THE COURT:  All right.  I'm not going to get into

12 it.

13          What do you need me to mark?

14      MR. STRUMWASSER:  Did I give you two copies or

15 just one?

16      MR. VELKEI:  I don't know, to be honest with you.

17      MR. STRUMWASSER:  I'd like to have marked as

18 Exhibit 1190 the single page with the number 2132.

19      THE COURT:  Is this an e-mail?

20      MR. STRUMWASSER:  Yes.

21      THE COURT:  It's an e-mail dated May 19th, 2008.

22 Okay.

23          (Department's Exhibit 1190, CDI00252132,

24           marked for identification)

25      MR. STRUMWASSER:  Q.  Mr. Cignarale, what is 1190?
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 1      A.  This is part of the automated process of the

 2 consumer complaint study.  At this period of time,

 3 rather than send a mailing to each insurance company at

 4 the end of each year, we obtained the e-mail contact

 5 information for each insurance company and e-mailed the

 6 notice and the complaint study information.

 7      MR. STRUMWASSER:  I'd like to have marked as 1191

 8 the two-paged document starting with Bates 2133.

 9      THE COURT:  This is the?

10      MR. STRUMWASSER:  Well, why don't I ask the

11 witness.

12      THE COURT:  All right.

13          (Department's Exhibit 1191, CDI00252133,

14           marked for identification)

15      MR. STRUMWASSER:  Q.  Mr. Cignarale, what is 1191?

16      A.  This is the notification which is attached to

17 the e-mail that identifies -- that goes to the

18 insurance company that advises them that we're

19 attaching a report of complaints and advises them to

20 respond back to us with any discrepancies.

21      MR. VELKEI:  Just to be clear, your Honor, we

22 object on grounds that it's outside the scope of the

23 written testimony of the witness.

24      THE COURT:  Mr. Velkei, you know what?  We're

25 going to be here for several weeks.  If there's
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 1 something you need to do with this, you let me know.

 2 We can do it at the end.

 3      MR. VELKEI:  Thank you, your Honor.

 4      THE COURT:  I wasn't a party to the stipulation.

 5      MR. VELKEI:  Well, you actually signed the order,

 6 your Honor.  It actually became an order of the Court.

 7      THE COURT:  I know.

 8      MR. VELKEI:  So we'll take a look at that and

 9 perhaps address it at the next available opportunity.

10 I just want to make sure that our objection's on the

11 record.

12      THE COURT:  Okay.

13      MR. STRUMWASSER:  And I'm sorry.  We'd like to

14 have 1119 marked as the --

15      THE COURT:  Yes, 1191 is marked.

16      MR. STRUMWASSER:  Then I'd like to have marked as

17 1192 the document entitled "2007 Consumer Complaint

18 Study" with the beginning Bates number 2146.

19      THE COURT:  Okay.

20          (Department's Exhibit 1192, CDI00252146,

21           marked for identification)

22      Q.  Mr. Cignarale, what is 1192?

23      A.  1192 is the report identifying all the

24 complaints against that particular insurance company

25 for that calendar year.
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 1      Q.  So would 1192 also been attached to 1190?

 2      A.  Yes.

 3      MR. STRUMWASSER:  And 1193, your Honor, we'd like

 4 to have marked, the June 25, 2008, letter from

 5 PacifiCare.

 6      THE COURT:  Okay.  Is there some reason it has the

 7 "445" at the top?

 8      MR. STRUMWASSER:  That's how it came to --

 9      THE COURT:  So that's not a previous number?

10      MR. STRUMWASSER:  No.

11      THE COURT:  All right.  That letter will be marked

12 as Exhibit 1193.

13          (Department's Exhibit 1193, CDI00252130,

14           marked for identification)

15      MR. STRUMWASSER:  Q.  Mr. Cignarale, would you

16 identify 1139, please, for us.

17      A.  This is the insurance company's June 25th,

18 2008 response back to the Department of Insurance,

19 identifying what it believes are corrections to the

20 consumer complaint study information.

21      Q.  Then I've also included a copy of 1129 which

22 is already in evidence.  And what is that,

23 Mr. Cignarale?

24      A.  This is a compilation report for the top 50

25 insurance companies of the aggregate complaint data
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 1 lodged against those particular companies for calendar

 2 year 2007.

 3      MR. STRUMWASSER:  I have a similar combination of

 4 documents that I'm now distributing.

 5          We'd like to have marked Exhibit 1194, the

 6 e-mail with the 2088 Bates number.

 7      THE COURT:  All right.  1194 is an e-mail dated

 8 March 27, 2009.

 9          (Department's Exhibit 1194, CDI00252088,

10           marked for identification)

11      MR. STRUMWASSER:  Q.  Mr. Cignarale, what is 1194?

12      A.  1194 is the e-mail from the California

13 Department of Insurance to the insurance company.

14      MR. STRUMWASSER:  We'd like to have marked, your

15 Honor, as 1195 the closed complaints of 2008 table

16 starting with Bates 2077.

17      THE COURT:  That will be marked as 1195.

18          (Department's Exhibit 1195, CDI00252077,

19           marked for identification)

20      MR. STRUMWASSER:  Q.  Mr. Cignarale, what is 1195?

21      A.  That is the report of all the complaints

22 lodged against that particular insurance company in

23 2008 that's attached to the e-mail notification that

24 goes out.

25      MR. STRUMWASSER:  We'd like to have marked, your
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 1 Honor, 1196, the April 30th letter.

 2      THE COURT:  All right.  April 30th, 2009, letter

 3 is 1196.

 4          (Department's Exhibit 1196, CDI00252086,

 5           marked for identification)

 6      MR. STRUMWASSER:  Q.  Mr. Cignarale, 1196?

 7      A.  1196 is the April 30th, 2009 response by the

 8 company to the Department identifying what it believes

 9 are corrections to the data.

10      Q.  Now, back to one of the corrections that you

11 made to your pre-filed testimony, as to the category of

12 violations regarding incorrectly paid claims to UCLA on

13 Pages 71 to 78 -- so 1184 -- there was a correction

14 made to the recommended aggregate penalty for this

15 category, right?

16      A.  Yes.

17      MR. VELKEI:  Your Honor, just if I could, we were

18 going to object on the grounds that this is irrelevant.

19 There is a motion pending to strike these particular

20 allegations, or subject to, obviously.

21      THE COURT:  Overruled for now.

22      MR. VELKEI:  Thank you.

23      MR. STRUMWASSER:  Q.  Could you explain to the

24 Judge what the correction was that was made with

25 respect to these violations?
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 1      THE COURT:  I'm sorry, what line was it?

 2      MR. STRUMWASSER:  It's the entire section, 71 to

 3 78, Pages 71 to 78.  The actual change is on 78, 18 to

 4 22, your Honor.

 5      THE COURT:  Okay.

 6      MR. STRUMWASSER:  Q.  Go ahead.

 7      A.  The change made to Page 78, Lines 18 to 22,

 8 represents the fact that going back to Page 75, Lines

 9 11 through 17, I identified of the 1,333 alleged

10 violations in this case, I broke it out by 572 that I

11 considered willful and 761 that I considered

12 non-willful.

13          However, in my prior testimony, I counted all

14 1,333 as non-willful.  So in my amended testimony, I

15 broke that out by its correct numbers, which is only

16 761 of the violations I considered non-willful, which

17 appropriately should be my recommended penalty at

18 2,875.  And then the remaining 572, which I considered

19 willful, I multiplied by the willful amount of $5,750.

20      Q.  And with that correction, the aggregate

21 penalty recommendations you are making is $5,476,875?

22      A.  Yes.

23      Q.  Does that change then flow through to the

24 figures listed on your table at Pages 172 and 173?

25      A.  Yes.
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 1      Q.  Can you point out where that change would be

 2 made?

 3      A.  That change is reflected on Page 172, Line 25.

 4 Under the "Penalty" column, it now reflects 5,476,875.

 5      Q.  Does that change then affect the aggregate

 6 number on Page 173?

 7      A.  Yes, it increases it by that difference.

 8      Q.  Now, Mr. Cignarale, you were asked a series o

 9 of questions regarding the 78,320 claims the CDI

10 contended were mispaid; do you recall that category?

11      A.  Yes, I do.

12      Q.  You're aware that the Judge has stricken the

13 allegations that there were 8,320 mispaid claims,

14 right?

15      A.  Yes.

16      Q.  So if we turn back to Page 172, around Line 27

17 there's a line for "inaccurate claims payments."  Do

18 you see that?

19      A.  Yes, I do.

20      Q.  So to correspond the Judges's order, you would

21 change the number of acts in violation to adjust for

22 that category, right?

23      A.  Correct.

24      Q.  Then that would in turn reduce the aggregate

25 number on Page 173, Line 11 1/2, right?
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 1      A.  Yes.

 2      THE COURT:  All right.  Tell me which box I'm

 3 supposed to be looking at.

 4      MR. STRUMWASSER:  First of all, your Honor, with

 5 respect to --

 6      THE COURT:  I see UCLA and UCSF, which are not

 7 ruled on yet.

 8      MR. STRUMWASSER:  Right.

 9      THE COURT:  So which is the one --

10      MR. STRUMWASSER:  We're talking about one with the

11 78,320 acts in violation.  That's the one you struck.

12      THE COURT:  Oh, other than.  I see.  Sorry.  Go

13 ahead.

14      MR. STRUMWASSER:  Q.  Now, the changes that -- the

15 elimination of the 78,320 violations that were struck,

16 does that -- and the aggregate change, the change to

17 the aggregate number that you have just described,

18 does -- do those changes to the aggregate number from

19 the category-by-category analysis affect your final

20 penalty recommendation of 325 million?

21      A.  No.

22      Q.  Mr. Cignarale, on Pages 100 and 101 of your

23 direct, you describe a change in practice within the

24 Department in how the market conduct examiners cite

25 violations in market conduct reports, right?
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 1      A.  Yes.

 2      Q.  Were any documents generated regarding this

 3 change in practice?

 4      A.  Yes, there was one.

 5      MR. STRUMWASSER:  I'd like to have marked as

 6 Exhibit 1197 a document titled "Report Table Standard

 7 Language."

 8      THE COURT:  All right.  1197 has an edition date

 9 of 2/12/10 at the top.

10          (Department's Exhibit 1197 CDI00257887,

11           marked for identification)

12      MR. STRUMWASSER:  Q.  Mr. Cignarale, is 1197 the

13 document you just referred to?

14      A.  Yes.

15      Q.  Was it created at your direction?

16      A.  Yes, it was.

17      Q.  What was the purpose of this document?

18      A.  The purpose of the document was to provide

19 internal guidance to the examiners that, when they

20 identify a more specific statute or regulation, that

21 they also seek to identify the underlying 790.03(h)

22 provision that might be applicable to that particular

23 claims standard or practice that they feel was

24 violated.

25      Q.  Who or what group drafted this?
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 1      A.  This was drafted by managers and supervisors

 2 and examiners on my staff in the market conduct area.

 3      Q.  When did that take place?

 4      A.  I don't recall the exact date.  It was

 5 sometime in late 2009, early 2010.

 6      Q.  And was that practice commenced because of

 7 anything that happened in this proceeding?

 8      A.  Yes, that was one of the reasons.

 9      Q.  What was it that triggered it?

10      A.  Well, in this particular case, in looking at

11 the inference that, since the examiners didn't cite and

12 identify a 790 violation in addition to the more

13 specific claims standard or practice which was alleged

14 to have been violated, that somehow the Department felt

15 that 790.03(h) and its provisions were not violated,

16 and we didn't want that to be the case.

17      Q.  And the inference you're referring to is the

18 inference that PacifiCare has made in this case?

19      A.  Yes.

20      Q.  Is this document intended to represent an

21 exhaustive list of all the Section 790.03 violations

22 that should be paired with other code or regulation

23 sections?

24      A.  No, it's merely an internal guideline for the

25 examiners to follow.
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 1      Q.  Is that fact reflected anywhere in the

 2 document?

 3      A.  Yes, on the top of the document in the

 4 language there, starting with, let's say, the second

 5 sentence, "Based on interpretation and the specific

 6 situation/circumstance, the CIC 790.03 could be

 7 different or perhaps even a combination of two or more.

 8 Each case may present facts that warrant a different

 9 pairing," et cetera.

10      Q.  Mr. Cignarale, are examiners required to

11 follow the recommendations on this document?

12      A.  They're required to consider, based upon the

13 particular facts of the case and their findings,

14 whether in fact they could also identify a 790

15 provision.  They're not required to follow this

16 roadmap, so to speak, as -- verbatim as it's written.

17      Q.  Did you rely on this document in preparing any

18 portion of your pre-filed testimony?

19      A.  No, I didn't.

20      Q.  Mr. Cignarale, you are aware that, in

21 connection with the Department's approval of United's

22 acquisition of PacifiCare, those companies executed a

23 document called "Undertakings" to the Department?

24      A.  Yes.

25      Q.  And you are aware that Undertaking 19 of that
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 1 document contained a metric identified as "claims

 2 processed within 30 calendar days"?

 3      A.  Yes.

 4      Q.  Are you aware that the Undertakings provide

 5 for PacifiCare to submit to CDI quarterly reports on

 6 the company's performance against the metrics set forth

 7 in the Undertakings?

 8      A.  Yes.

 9      Q.  Have you recently reviewed the reports

10 submitted by PacifiCare?

11      A.  Yes.

12      Q.  For what periods?

13      A.  I believe it was between 2006 and 2009.

14      Q.  Mr. Cignarale, does the Department dispute

15 that PLHIC has complied with the metric in Undertaking

16 19 identified as claims processed within 30 calendar

17 days?

18      A.  No.

19      Q.  Mr. Cignarale, did you review any of the

20 testimony in this case?

21      A.  I reviewed various portions of some of the

22 testimony, yes.

23      Q.  Whose testimony do you recall reviewing?

24      A.  I recall reviewing testimony from the company

25 to get an idea as to what the company was saying.  I
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 1 recall testimony from Ms. Monk, Ms. Berkel,

 2 Mr. Wichmann, Ms. Watson, and I believe that's all I

 3 can recall from the company.

 4          I also recall looking at various portions of

 5 the testimony to get a further context of Boeving,

 6 McNabb, and the economist testimony.  I then also

 7 looked at some portions of Mr. Laucher's testimony.

 8      Q.  How did you decide what testimony to read?

 9      A.  I just wanted to get some sort of context from

10 the -- the overall context from the company as to what

11 their -- how they responded to some of the issues.

12      Q.  And why did you review the testimony of

13 Mr. Laucher?

14      A.  Since Mr. Laucher was in charge of the market

15 conduct division at that time and for a portion of the

16 time periods in question here, I was not overseeing

17 that area, so I wanted to get an idea as to what some

18 of the issues were that he testified to.

19      Q.  Mr. Cignarale, did you review any of the

20 exhibits in evidence?

21      A.  I don't recall reviewing any specific

22 exhibits.  I may have flipped through a few of them as

23 I was going through some of the testimony.

24      Q.  Did you rely on any of the exhibits or

25 testimony that you reviewed in forming your
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 1 recommendations regarding the penalties for specific

 2 categories of violations?

 3      MR. VELKEI:  Objection, irrelevant.  The witness

 4 testified he didn't review any materials.

 5      THE COURT:  Overruled.

 6      THE WITNESS:  I don't recall that I did unless I

 7 specifically mentioned it in the written testimony.

 8      MR. STRUMWASSER:  Q.  So where you relied on those

 9 exhibits, you would have referred to it in the written

10 testimony; is that right?

11      A.  Yes.

12      MR. STRUMWASSER:  No further questions, your

13 Honor.

14      THE COURT:  Shall we take a break?

15      MR. VELKEI:  I think we can go for a little bit,

16 unless the Court's so inclined.

17      MR. STRUMWASSER:  Whatever your Honor wishes.

18      THE COURT:  Okay.

19                CROSS-EXAMINATION BY MR. VELKEI

20      MR. VELKEI:  Q.  Good morning, Mr. Cignarale.  How

21 are you today?

22      A.  Fine, thank you.

23      Q.  I appreciate some of your clarifications at

24 least, but I'd like to sort of start a little bit

25 bigger picture if we could, and just see if there's



22790

 1 some areas where we can agree.  First of all, can we

 2 agree that it is important for the regulator, CDI, to

 3 be objective?

 4      A.  Sure, I could agree with that.

 5      Q.  So it's fair to hold the Department to the

 6 standard of objectivity in this case, correct?

 7      MR. STRUMWASSER:  Well, I'm going object.  That

 8 question is ambiguous because the term "objectivity" is

 9 ambiguous, particularly in the situation in which a

10 part of the Department is the prosecutor and a part of

11 the Department is the judge.

12      THE COURT:  He's neither.

13      MR. STRUMWASSER:  Pardon?

14      THE COURT:  He's neither.  Overruled.

15      MR. STRUMWASSER:  He's here representing

16 Department, just so your Honor --

17      THE COURT:  Yes, but he's not either a prosecutor

18 or the judge at this time.

19      MR. STRUMWASSER:  Okay.

20      MR. VELKEI:  Could you read the question back for

21 the witness?

22          Thank you, your Honor.

23          (Record read)

24      THE WITNESS:  The Department should be objective

25 in the way it carries out its business.  I'm not sure
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 1 what "holding the Department to" refers to.

 2      MR. VELKEI:  Q.  Okay.  So we agree that the

 3 Department needs to be objective?

 4      A.  Yes.

 5      MR. STRUMWASSER:  Asked and answered.

 6      MR. VELKEI:  Q.  And that includes you, right,

 7  Mr. Cignarale?

 8      A.  Yes.

 9      Q.  Now, in contrast, you understand or would

10 agree with me that the lawyers that are sitting across

11 from me are not objective; they're in fact advocates in

12 this case?

13      MR. STRUMWASSER:  Objection, irrelevant.

14      THE COURT:  What's the relevancy?

15      MR. VELKEI:  Just give me a little bit of

16 latitude.  Just the couple of questions, your Honor.

17      THE COURT:  All right.  Overruled.

18      THE WITNESS:  I don't know the answer to it.

19      MR. VELKEI:  Q.  Well, you've -- you are

20 responsible in part for hiring these particular lawyers

21 to prosecute this case, correct?

22      MR. STRUMWASSER:  No foundation, assumes facts not

23 in evidence.

24      THE COURT:  If you know.

25      THE WITNESS:  I didn't have any personal
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 1 involvement in it, but the Department did retain

 2 counsel.

 3      MR. VELKEI:  Q.  Okay.  The objective of counsel

 4 in this particular case is to win, correct?

 5      MR. STRUMWASSER:  Objection, irrelevant, no

 6 foundation.

 7      MR. VELKEI:  Just a little bit more latitude, your

 8 Honor.  It will become apparent in the next question.

 9      THE COURT:  All right.  Subject to a motion to

10 strike.

11      THE WITNESS:  I don't know what that particular

12 objective would be.

13      MR. VELKEI:  Q.  Okay.  Are you holding the -- do

14 you hold your lawyers to the same standard of

15 objectivity that you and the Department are held to?

16      MR. STRUMWASSER:  Objection, irrelevant.

17      THE COURT:  What's the relevancy?

18      MR. VELKEI:  How about this.

19      Q.  Why don't we turn to your testimony, sir, at

20 Page 5.  And just so we're all clear before we start

21 this exercise, you are principally relying upon your

22 lawyers, Mr. Strumwasser and CDI counsel, for the

23 testimony that's being offered here today, correct?

24      MR. STRUMWASSER:  Look, that misstates what he's

25 doing.  I object.  That mischaracterizes his testimony.
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 1      THE COURT:  I'm sorry.  That's a question?

 2      MR. VELKEI:  Yes.

 3      THE COURT:  Repeat it as a question.

 4      MR. VELKEI:  I thought it was.

 5      Q.  Why don't we just try it a different way.  Why

 6 don't we look, Mr. Cignarale, if we could at Page 5

 7 Lines 12 to 19.

 8          Chuck, if you could blow those up.

 9          So if I understand correctly you have some

10 independent knowledge, right, is that correct -- in

11 connection with the testimony you're offering here

12 today, right, Mr. Cignarale?

13      A.  Yes.

14      Q.  And to the extent that you're relying upon

15 your independent knowledge, you've made clear that you

16 will identify it explicitly in the testimony, correct?

17      A.  Yes.

18      Q.  You also state that you've reviewed only

19 limited parts of the record, correct?

20      A.  Yes.

21      Q.  And to the extent that you are relying upon

22 your review of those limited parts of the record, you

23 will explicitly identify it within your testimony; is

24 that correct, sir?

25      A.  Yes.
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 1      Q.  Otherwise, you are relying upon your lawyers

 2 to communicate the facts of this case, correct?

 3      MR. STRUMWASSER:  Objection, that mischaracterizes

 4 what he's doing.  He's answering questions given

 5 assumptions.  He's not relying on the lawyers for

 6 anything.

 7      THE COURT:  What it says is, "I have asked

 8 Department counsel to summarize the evidence."

 9          So to the extent that it's been summarized for

10 you, I assume you relied on it; is that correct?

11      THE WITNESS:  Yes.

12      MR. VELKEI:  Q.  So unless your written testimony

13 indicates otherwise, I'm entitled to assume that the

14 information for which you offer your testimony is based

15 upon communications by your lawyers, correct, sir?

16      MR. STRUMWASSER:  Objection.  He's entitled to

17 assume it's the information that is stated in the

18 question.  He's not entitled to ask him about

19 communications other than that.

20      THE COURT:  Can you read the question back.

21          (Record read)

22      MR. STRUMWASSER:  If he means by "communication

23 with lawyers" the assumptions in the questions, I don't

24 have an objection.  If it's more than that, I have all

25 kinds of objections.
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 1      MR. VELKEI:  Absolutely.  No, I mean more than

 2 that.

 3      Q.  Unless you specifically identify areas of your

 4 testimony in which you've relied upon your own

 5 independent analysis, I can safely assume that the

 6 information was otherwise provided by your lawyers,

 7 correct, Mr. Cignarale?

 8      MR. STRUMWASSER:  That's a different question.

 9 Well, provided in the question, right?

10      THE COURT:  I assume that he can assume that you

11 were relying on something that was summarized by your

12 attorneys communicated to you through that; is that

13 correct?

14      THE WITNESS:  In the form of the assumption I was

15 provided, correct.

16      MR. VELKEI:  Q.  So any information, unless you

17 explicitly mentioned that it was based upon something

18 you reviewed, is based upon information you were

19 provided by your counsel, correct?

20      MR. STRUMWASSER:  Objection, asked and answered

21 and actually not asked precisely but misleadingly.

22      THE COURT:  So what you're saying, Mr. Cignarale,

23 is that the assumptions were summarized as part of the

24 questions, and there wasn't any other evidence that was

25 summarized to you in some other way?
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 1      THE WITNESS:  Correct.

 2      MR. VELKEI:  Q.  So you didn't rely upon somebody

 3 else within your department to provide you information

 4 in connection with the opinions you are offering here

 5 today, correct?

 6      A.  Other than my own personal knowledge and my

 7 review of any Department witness testimony that I would

 8 have identified here in the testimony.

 9      Q.  Now, I only found three instances in the

10 entire 180 pages where you state that you relied on

11 something other than your lawyers.  Does that sound

12 about right, Mr. Cignarale?

13      A.  It could be.  I don't know the number.

14      Q.  And just so we're clear, you relied upon the

15 lawyers not just to communicate the information from

16 the Department's perspective but also to communicate

17 PacifiCare's position with regard to the issues in this

18 case, correct?

19      MR. STRUMWASSER:  And by -- can we just have a

20 continued understanding when he says "relied upon

21 lawyers," relied upon the assumptions given to him in

22 the questions?

23      MR. VELKEI:  I didn't even understand what the

24 objection is.

25      THE COURT:  Could you restate the question?
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 1      MR. VELKEI:  Could the court reporter read it

 2 back?

 3          (Record read)

 4      THE COURT:  What I still am understanding is that

 5 they summarized material for you in the question; they

 6 summarized both their position and the position of

 7 PacifiCare for you, their position, except for what you

 8 read in the testimony; is that correct?

 9      THE WITNESS:  Correct.

10      MR. VELKEI:  Q.  So unless you specifically

11 indicated otherwise, the positions that the respondent

12 is taking in this case were summarized by the

13 Department's lawyers and no one else, correct?

14      A.  All I can say is that they were provided in

15 the assumptions provided by the Department's lawyers.

16      Q.  Is that a yes or a no, sir?

17          Could you read the question back, please?

18          (Record read)

19      THE COURT:  Is that correct?

20      THE WITNESS:  I don't know who they were

21 summarized in the end, if there was some alternative

22 source.  All I'm saying is that, to the extent that the

23 assumptions were provided to me by counsel, I relied on

24 those assumptions.

25      MR. VELKEI:  Q.  That is in fact what you say in
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 1 your testimony.  You have asked Department's counsel to

 2 summarize the evidence from both the Department's and

 3 PacifiCare's perspective, correct?

 4      A.  Correct.

 5      Q.  And so to the extent that you reviewed

 6 information -- exculpatory information from

 7 respondent's perspective, you would have had to have

 8 relied upon Department counsel to provide that to you,

 9 correct?

10      MR. STRUMWASSER:  In assumptions, is that right,

11 Mr. Velkei?

12      MR. VELKEI:  More generally.

13      MR. STRUMWASSER:  No.  Objection.  If he's trying

14 to get to any communications other than what's in the

15 assumptions, I object on the grounds of attorney-client

16 privilege.

17      THE COURT:  All right.

18      MR. VELKEI:  Your Honor, it makes very clear.  To

19 the extent there's any issue on privilege, they've

20 waived it.  The record says he's reviewed limited parts

21 of the record.  To the extent he specified it, he will.

22 He's looked at some evidence.  To the extent he's done

23 that, he will.  Otherwise, the Department's counsel has

24 asked to summarize that evidence from both the

25 Department's perspective --



22799

 1      THE COURT:  In the form of assumptions that we'll

 2 take into account in formulating my recommendations.

 3 Move on, Mr. Velkei.

 4      MR. VELKEI:  Q.  So Mr. Cignarale, to close the

 5 loop, did you look at any evidence that PacifiCare

 6 contended was exculpatory outside of what may or may

 7 not have been provided by the Department lawyers?

 8      MR. STRUMWASSER:  In the assumptions?

 9      THE COURT:  Correct.

10      MR. VELKEI:  I'm going to ask, this is a more

11 general question.  I mean, listen, he is an objective

12 regulator.  Has he looked at any exculpatory evidence?

13      THE COURT:  You know what, Mr. Velkei?  I am not

14 going to make him answer questions that would reflect

15 attorney-client privileged communications.  He hasn't

16 waived anything.  So I'm going to sustain the objection

17 if you don't --

18      MR. VELKEI:  Your Honor, I'm saying outside of any

19 communications with counsel.

20      THE COURT:  All right.  Fine.

21      MR. VELKEI:  So the question was, "To close the

22 loop, did you look at any evidence PacifiCare contended

23 was exculpatory outside of what may or may not have

24 been provided by the Department's lawyers?"

25          I'm basically excluding those communications.
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 1      THE COURT:  All right.

 2      MR. STRUMWASSER:  And then, now, also outside the

 3 assumptions.

 4      THE COURT:  I guess so.

 5      THE WITNESS:  Possibly, to the extent that any

 6 such information was contained in any of the testimony

 7 I may have reviewed.

 8      MR. VELKEI:  Q.  But you didn't rely upon any of

 9 that testimony unless it's specified in this actual

10 written testimony, correct?

11      A.  Correct.

12      Q.  Now, I counted that there were 51 times where

13 you said you saw no evidence in support of a particular

14 proposition that PacifiCare was making.  Do you recall

15 at least making that statement on occasion in your

16 testimony, sir?

17      A.  Could you refer me to a particular section?

18 It sounds familiar.

19      Q.  So no, not offhand?

20      A.  Not offhand.

21      Q.  Okay.  We'll come back to this if we can.  Did

22 you independently -- in instances where you were

23 concerned that there wasn't evidence to support a

24 particular proposition by PacifiCare defense, did you

25 independently look and investigate to see if you could
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 1 find evidence that would support that?

 2      A.  No.

 3      Q.  Now, I noted also in the beginning of your

 4 testimony, Mr. Cignarale, that you testify you were not

 5 a practicing attorney; is that correct?

 6      A.  That's correct.

 7      Q.  Now, you do have a law degree, correct?

 8      A.  Yes, I do.

 9      Q.  If I understand correctly, sir, you are

10 current with the State Bar; is that correct?

11      A.  Yes, I am.

12      Q.  In other words you are an active member?

13      A.  Correct.

14      MR. VELKEI:  I'd like to just mark as exhibit next

15 in order just a printout from the State Bar Web site

16 with regard to Mr. Cignarale.

17      THE COURT:  5647.

18          (Respondent's Exhibit 5647 marked for

19           identification)

20      MR. VELKEI:  Q.  Sir, if you would do me a favor

21 and just mark on the upper right-hand side the

22 particular exhibit number, just so we can keep track if

23 we need to go back.

24      THE WITNESS:  What number is that?

25      MR. VELKEI:  5647, sir.
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 1          Chuck, if you could put up on the screen for

 2 me Page 4, Lines 6 through 12 of Mr. Cignarale's

 3 testimony.

 4      MR. STRUMWASSER:  Page 4?  Oh, of the testimony,

 5 I'm sorry.

 6      MR. VELKEI:  Q.  Okay.  So Mr. Cignarale, have you

 7 had an opportunity to look at 5647?

 8      A.  Yes.

 9      Q.  That is you that's identified in that

10 particular piece of paper?

11      A.  I believe so, yes.

12      Q.  That's your Bar number?

13      A.  It looks like it.

14      Q.  So when you say you're not a practicing

15 attorney, what do you mean by that?

16      A.  It means I'm not a -- I don't work for a law

17 firm.  In my capacity with the Department, I'm not a

18 lawyer.  And that's what it means.

19      Q.  So you've never practiced law is essentially

20 what you're saying?

21      A.  No.

22      Q.  Okay.  When was the last time you practiced

23 law?

24      A.  From time to time over the years, I have had

25 clients and practiced law.
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 1      Q.  When was last time, sir?

 2      A.  Probably a year ago.

 3      Q.  Clients within the Department?

 4      A.  No.

 5      Q.  So you practiced law outside of your capacity

 6 as a manager within the CDI?

 7      A.  I would call it -- a continuing practice more

 8 of assisting clients from time to time when they

 9 approach me.

10      Q.  Are we talking about pro bono work?

11      A.  Sometimes pro bono, sometime for a fee.

12      Q.  And you have actually had paying clients while

13 operating as a deputy commissioner for the State of

14 California?

15      A.  I don't believe while I've been a deputy

16 commissioner I have.  It would have probably been prior

17 to that.  And it had nothing to do with any insurance

18 work or insurance regulatory work.

19      Q.  So fair to say that you've never practiced law

20 in the context of insurance regulation?

21      A.  That's correct.

22      Q.  So how long have you been a deputy

23 commissioner, sir, or -- been a deputy commissioner?

24      A.  Since 2007.

25      Q.  So your testimony just a few minutes ago that
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 1 you've had a client as recently as a year ago, is that

 2 not in fact accurate?

 3      A.  It is accurate.

 4      Q.  A paying client, sir?

 5      A.  No.

 6      Q.  When was last time you had a paying client?

 7      A.  I don't recall, maybe seven or eight years

 8 ago.

 9      Q.  So it's been a long time?

10      A.  Yes.

11      Q.  So fair to say that, for purposes of this

12 particular case, that you rely upon Department counsel

13 for advice and representation, correct?

14      A.  Yes.

15      Q.  To be clearer, you rely upon Department

16 counsel not just in connection with this case but in

17 general; is that correct?

18      A.  I don't know for what purpose you're referring

19 to "in general" for.

20      Q.  I'm actually referring to your testimony, sir.

21 So -- "and not in general or in this case a lawyer for

22 the Department," correct?

23      A.  That's what I stated, yes.

24      Q.  So in connection with your responsibilities

25 within the Department, you always rely upon legal
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 1 counsel for the rendering of legal opinions, correct?

 2      MR. STRUMWASSER:  I think that mischaracterizes

 3 his testimony.  The last sentence has a condition on

 4 that.

 5      MR. VELKEI:  Could you read the question.

 6          (Record read)

 7      THE COURT:  I'll allow it.

 8      THE WITNESS:  Certainly for the rendering of

 9 formal legal opinions.

10      MR. VELKEI:  Q.  Is it because you don't feel

11 competent yourself to offer up those legal opinions, at

12 least as they relate to the Insurance Code?

13      A.  No, not at all.  It's strictly because that's

14 not my capacity with the Department.

15      Q.  And never has been in the entire time you've

16 been there, correct?

17      A.  That's correct.

18      Q.  And you've never, during the entire time

19 you've been with the Department, rendered any legal

20 opinions in connection with the Insurance Code or its

21 regulations, correct?

22      A.  As part of my job for the last 20 years, in

23 enforcement and compliance, I'm always looking at

24 insurance -- the Insurance Code and regulations and

25 drawing conclusions and acting upon and applying the
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 1 law in the course of compliance and enforcement.

 2      MR. VELKEI:  I'm sorry, sir, are you done?

 3          Could you read the question back for the

 4 witness.  I'm just looking for a yes or no.

 5          (Record read)

 6      THE WITNESS:  Correct, with my previous

 7 explanation.

 8      MR. VELKEI:  Q.  Okay.  And yet in this case and

 9 in this testimony, you are rendering a number of legal

10 opinions aren't you, Mr. Cignarale?

11      MR. STRUMWASSER:  Argumentative.

12      MR. VELKEI:  I don't see how it's argumentative.

13      THE COURT:  I'll allow it.

14      THE WITNESS:  I am certainly -- yes, I am

15 certainly interpreting and applying the laws that are

16 being alleged here and analyzing them to the facts that

17 I was presented.

18      MR. VELKEI:  Q.  Is this the first time you've

19 ever done this in a formal setting, applied the laws,

20 rendered legal opinions?

21      MR. STRUMWASSER:  Define "formal setting."

22      MR. VELKEI:  In a hearing like this.

23      THE WITNESS:  In an administrative hearing, yes,

24 but not in legislative investigatory hearings and other

25 such hearings.
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 1      MR. VELKEI:  Q.  So let's talk about some of the

 2 legal opinions you've rendered in this case.  Why don't

 3 we start with the very proposition that the specific

 4 conduct at issue violates 790.03.  You have rendered

 5 that legal opinion in connection with your testimony,

 6 correct?

 7      A.  I don't know whether it would be a legal

 8 opinion.  I've drawn that conclusion, yes.

 9      Q.  You have applied the law to the facts of this

10 case and reached a conclusion whether PacifiCare

11 violated Section 790.03, correct, Mr. Cignarale?

12      A.  Yes.

13      Q.  Okay.  And so let's just kind of go through

14 your testimony really quickly to the extent we're able

15 to.  You have concluded at Page 17 of your testimony

16 that, "Issues surrounding certificates of creditable

17 coverage constitute violations of 790.03," correct?

18      A.  Could you refer me to the line number?

19      Q.  I really can't, sir.  It is your testimony.

20 Take as much time as you need to to look at it.

21      THE COURT:  I'm sorry.  I can't see the page

22 number.  Is the page number 17?

23      MR. VELKEI:  Page number is 17, your Honor.

24      THE COURT:  So you're looking at Page 17 starting

25 at Lines 15?
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 1      MR. VELKEI:  Really starting on Line 14, your

 2 Honor.

 3      THE COURT:  14.

 4      MR. STRUMWASSER:  Perhaps we could have the

 5 question read back.

 6          (Record read)

 7      MR. STRUMWASSER:  I will object to the use of the

 8 word "issues."  I don't see the word "issues" here.  I

 9 think it miscarries his testimony.

10      THE COURT:  Overruled.

11      THE WITNESS:  What my testimony states is that

12 each explanation of benefit document that denies a

13 claim for lack of a COCC when the member has submitted

14 a COCC constitutes a violation of Insurance Code

15 Section 790.03(h)(1).

16      MR. VELKEI:  Q.  If I understand correctly,

17 Mr. Cignarale, just to jump to the ultimate point,

18 there's not a single charge that's being alleged by the

19 Department that you haven't found to be a violation of

20 Section 790.03, correct?

21      A.  I don't believe so.

22      Q.  So every single charge in this case, it is

23 your conclusion that every single charge in this case

24 constitutes a violation of Section 790.03?

25      MR. STRUMWASSER:  Every charge which he addresses



22809

 1 here, right?

 2      MR. VELKEI:  He's addressed every charge as far as

 3 I can tell.

 4      MR. STRUMWASSER:  We took off 100,000 or some

 5 number.

 6      MR. VELKEI:  That's not in the case.

 7      MR. STRUMWASSER:  Oh, news to me.  Then objection,

 8 ambiguous.

 9      THE COURT:  Those matters are no longer in the

10 case is what he's saying.

11      MR. STRUMWASSER:  Right.

12      MR. VELKEI:  Could you read the question back?

13          Thank you, your Honor.

14               (Record read)

15      THE COURT:  How about every single charge left in

16 this case?

17      MR. VELKEI:  Thank you, your Honor.

18      THE WITNESS:  I would have to answer yes, I can't

19 think of a situation where that was not the case.

20      MR. VELKEI:  Q.  Now, you've also offered a legal

21 conclusion about what is the proper interpretation of

22 10133.66(c), correct?

23      MR. STRUMWASSER:  You know, we really do need a

24 definition of "legal conclusion."  I don't want anybody

25 taking this to -- you know, saying he's practicing law
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 1 here.

 2      MR. VELKEI:  I'm happy to rephrase.

 3      Q.  To be clear, you are telling the Court the

 4 proper interpretation of 10133.66(c), correct?

 5      A.  I don't know what specific section you are

 6 referring to.

 7      Q.  Would you like a page cite, Mr. Cignarale?

 8      A.  Please.

 9      Q.  Page 119, and take as much time as you need.

10      A.  So what is the question?

11          (Record read)

12      THE WITNESS:  No, I wouldn't say that I'm telling

13 the Court the proper interpretation.  I'm providing my

14 response to how I interpreted and the Department

15 interprets and applies that particular law.

16      MR. VELKEI:  Q.  Page 119, Line 28, "They" -- I'm

17 assuming you're referring to respondent PacifiCare --

18 "also violate Section 10133.66(c), which requires

19 insurers to acknowledge receipt of claims in the same

20 manner as the claim is submitted or provided."  Do you

21 see that, sir?

22      A.  Yes, I do.

23      Q.  So you in fact are rendering an opinion about

24 how the statute should be interpreted, correct?

25      MR. STRUMWASSER:  Just so it's clear here, the
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 1 statement that he's making has to do with failing to

 2 send acknowledgment letters.

 3      MR. VELKEI:  That's a different statement.

 4          Could you read the question back to the

 5 witness, please.

 6          (Record read)

 7      MR. STRUMWASSER:  The point is the appositive for

 8 "they."

 9      MR. VELKEI:  Your Honor, this is just

10 obstreperous, frankly.  I think that's the right word.

11 I'm going to have to defer to Mr. Strumwasser on that.

12          But the reality is we're just trying to get

13 through this cross-examination.  We're talking about a

14 particular statement within the testimony.  He's

15 asserted his objections.  We've now read it back.

16 There doesn't need to be another line of speaking

17 objections.  It really isn't appropriate.

18      MR. STRUMWASSER:  He uses the word "they," and the

19 "they" that is in the written testimony is not, as he

20 said, "respondent PacifiCare" but the failure to send.

21      THE COURT:  Okay.

22      MR. VELKEI:  But that's not now the question I'm

23 asking.  That was three questions ago.

24          Could you read my question back, please.

25      THE COURT:  So what does "they" refer to?
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 1      THE WITNESS:  "They" refers to the failure to send

 2 acknowledgment letters for paper claims.

 3      MR. VELKEI:  Could we have the pending question

 4 read back, your Honor?

 5      THE COURT:  Sure.

 6          (Record read)

 7      THE WITNESS:  Yes.

 8      MR. VELKEI:  Q.  Is there something in writing

 9 within the Department that basically corroborates this

10 opinion that you're offering?

11      A.  I would just -- other than the plain language

12 of the statute itself and the analysis of the

13 legislation that was going through the legislature, I

14 don't recall that there's any other documentation.

15      Q.  So you're certainly not relying upon any

16 internal documentation that takes this position with

17 respect to application of 10133.66(c), correct?

18      A.  No, I don't believe so.

19      Q.  You're talking about analysis of the

20 legislation.  Did you analyze the legislation and the

21 legislative history, Mr. Cignarale?

22      MR. STRUMWASSER:  The 10133.66?

23      MR. VELKEI:  Yes.

24      THE WITNESS:  I may have.  I don't recall.

25      MR. VELKEI:  Q.  Certainly isn't noted in your
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 1 testimony, correct?

 2      A.  No.  Correct.

 3      Q.  And the "plain language," you use this term,

 4 so it's your opinion that the statute is unambiguous,

 5 sir?

 6      A.  It's my opinion that -- no.  It's my opinion

 7 that the particular section requires insurers to

 8 acknowledge the receipt of claims in the same manner as

 9 the claim is submitted or provided.

10      Q.  When you say "the plain language of the

11 statute," it is not your testimony that this particular

12 statute is unambiguous?

13      A.  I'm not clear on the double-negative.  I'm not

14 sure.

15      MR. VELKEI:  Q.  Is this statute ambiguous or not,

16 in your opinion, Mr. Cignarale?

17      A.  In my opinion, it's not.

18      Q.  So you are rendering an opinion here today

19 that the statute is not ambiguous with regard to the

20 obligations on acknowledging paper claims, correct?

21      A.  Yes.

22      Q.  You've also rendered a legal opinion about the

23 application of Section 10169 to EOBs, correct,

24 Mr. Cignarale?

25      A.  I may have.  Can you refer me to the specific



22814

 1 section?

 2      Q.  Sure, Page 50.  Just let me know when you're

 3 done.

 4      MR. STRUMWASSER:  While he's looking, perhaps I

 5 could inquire if we're taking a morning break or not?

 6      THE COURT:  I'd like to.

 7      MR. VELKEI:  We can just finish this up, and I'm

 8 happy to take a break in -- five minutes, your Honor?

 9      THE COURT:  All right.

10      THE WITNESS:  I've looked at it.  I don't recall

11 the question.

12      THE COURT:  Read the question back, please.

13          (Record read)

14      MR. VELKEI:  Q.  You are also rendering a legal

15 opinion that the failure to include IMR language on the

16 EOB violates Section 10169, correct?

17      THE WITNESS:  I don't specifically state that, no.

18      MR. VELKEI:  Q.  Why don't we try Lines 24 to 25

19 of Page 50, "The failure to include the IMR information

20 therefore violates Section 10169."  Do you see that,

21 sir?

22      A.  Yes, I do.

23      Q.  So you are in fact reaching a legal opinion

24 that this particular -- the failure to include the

25 language in the IMR violates the statute, correct?
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 1      THE COURT:  Not in the IMR.

 2      MR. VELKEI:  Q.  In the EOB, excuse me -- violates

 3 the statute.

 4          (Reporter interruption)

 5      MR. VELKEI:  Let me try that again.

 6      Q.  So you are rendering the legal opinion that

 7 the failure to include IMR language in the EOB violates

 8 Section 10169, correct?

 9      A.  For this particular case, yes.

10      Q.  Just in this case, sir?

11      A.  I would need to look at other facts for other

12 cases to render an opinion or a decision.

13      Q.  Oh, okay.  So this conclusion that 10169

14 requires IMR language in the EOB is just rendered for

15 this case and not others?

16      A.  All I was asked to look it was this particular

17 case.  In any case where an EOB is not paying the full

18 amount, it is in effect a denial letter, and it must

19 contain the IMR language as required by the statute.

20          In addition, anytime the insurance company

21 provides their procedures for resolving grievances, in

22 this case or other cases, they're required to provide

23 the IMR language.

24      Q.  So was your answer a yes or no?  I missed it

25 in all that colloquy.
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 1      MR. VELKEI:  I don't remember what the inquiry was

 2 for which a yes or no was --

 3      MR. VELKEI:  Could we read that back, your Honor?

 4      THE COURT:  In this case or all cases?

 5      MR. VELKEI:  Yes.  Could we read that back, just

 6 so the record is clear.

 7          (Record read)

 8      MR. VELKEI:  Q.  Yes or no, sir?

 9      A.  It's certainly rendered for this case, and it

10 would be my like conclusion that, in any event that an

11 EOB represents payment of a claim less than the amount

12 claimed, it is in fact a denial letter and must have

13 this language as well as in the event an EOB contains

14 the grievance procedures for the company, it must also

15 contain this language.

16      Q.  Just to close the loop so we can take the

17 break, so it is your legal opinion that 10169 requires

18 IMR language in every EOB, not just for PacifiCare?

19      MR. STRUMWASSER:  Mischaracterizes his testimony.

20      THE COURT:  That is not what he said.

21      MR. VELKEI:  Okay.

22      Q.  Well, then, so, sir, I'm going to ask you

23 point blank, does your conclusion that 10169 requires

24 IMR language in an EOB apply beyond PacifiCare to all

25 other licensed entities within the jurisdiction of the
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 1 Department?

 2      MR. STRUMWASSER:  Asked and answered.

 3      THE COURT:  Sustained.  He answered you.  He told

 4 you when it's applicable and when it's not.

 5      MR. VELKEI:  He told me when it was applicable and

 6 when it's not to this particular case, your Honor.  I

 7 was just trying to close the loop.

 8      THE COURT:  No, he said all cases.

 9      MR. VELKEI:  Forgive me, your Honor.

10      Q.  So just to close the loop on this,

11 Mr. Cignarale, is there any documentation, any sort of

12 internal manual or procedures within the Department

13 that supports this position that you're taking here

14 today?

15      A.  Not that I recall, not that I'm aware of.

16      MR. VELKEI:  This is a good time to take a break,

17 your Honor.

18          (Recess taken)

19      THE COURT:  Okay.  Go back on the record.

20      MR. VELKEI:  Q.  Just a question for you.  When

21 did the Department first establish a policy that IMR

22 language needed to be included on an EOB?

23      MR. STRUMWASSER:  Ambiguous or, alternatively,

24 assumes facts not in evidence.

25      THE COURT:  Overruled.
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 1      THE WITNESS:  Any document, whether it's a letter

 2 or an EOB or any such document that is, in essence, a

 3 denial letter is required to have the IMR language.

 4      THE COURT:  You need to listen to the question and

 5 answer the question.  Because he asked when, not

 6 whether or not.

 7          (Record read)

 8      THE WITNESS:  The Department's always had that

 9 position.

10      MR. VELKEI:  Q.  So it's always understood to be

11 the case?

12      A.  Given my previous explanation, yes.

13      Q.  And you would agree with me that there's no

14 specific reference to EOB in 10169, correct?

15      A.  I will have to refer to the statute.

16      Q.  We've got the statute right there, sir.  Take

17 your time?

18      A.  No.  Subsection I does not specifically

19 mention the word "EOB."

20      Q.  The Department never has issued a bulletin or

21 any kind of notice to the industry making clear its

22 position on this particular issue, correct?

23      A.  Other than the current regulations that talks

24 about denial letters, 2695.7(b).

25      Q.  Presumably fair to say there's nothing in
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 1 2695.7(b) that references EOBs, correct?

 2      A.  Not by name, no.

 3      Q.  How about the fact that -- I want to make sure

 4 I understand this.  So your position is that IMR

 5 language needs to be included on a letter of denial,

 6 right?

 7      A.  Correct.

 8      Q.  It needs to be included in the policies and

 9 procedures, correct?

10      A.  Correct.

11      Q.  But the Department's position here today is

12 that the IMR language needs to be included on every

13 EOB, including claims that were paid, not denied,

14 correct?

15      MR. STRUMWASSER:  Mischaracterizes his testimony.

16      THE COURT:  I'll allow it.  It's

17 cross-examination.

18      THE WITNESS:  In any EOB that reflects a payment

19 other than the amount that was claimed by the claimant,

20 then, yes, it would be a denial, and it would be

21 subject to the IMR language.

22      MR. VELKEI:  Q.  And you recognize in your

23 testimony that there really is rarely, if ever, an

24 instance where a provider gets paid their billed

25 charges, correct?
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 1      A.  That is correct.

 2      Q.  So in effect, your interpretation is that the

 3 IMR language needs to be included on any claim whether

 4 paid, contested or denied, correct?

 5      MR. STRUMWASSER:  That does misstate the

 6 testimony.  He said "rarely if ever," and now the

 7 question's "any."

 8      THE COURT:  I'll sustain.

 9      MR. VELKEI:  Q.  Except in those rare instances

10 where a provider gets paid 100 percent of its billed

11 charges, your position is it needs to be included on

12 every EOB, correct?

13      A.  Yes.

14      Q.  That would include a situation where, let's

15 say you're provider; I'm insurer.  We have a contract

16 to pay for a particular procedure at $275.  That's a

17 contract between the two of us, correct?  Do you follow

18 me so far?

19      A.  I follow you.  I'm not sure of the question.

20      Q.  I'm not there yet.

21      A.  Okay.

22      Q.  So you and I agree that, for a particular

23 procedure, you're going to -- I'm going to pay you

24 $275.

25      MR. STRUMWASSER:  That's the assumption?
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 1      THE WITNESS:  Yes.

 2      MR. VELKEI:  Q.  All right.  So claim is issued.

 3 Your practice is to bill for billed charges, not the

 4 contracted amount.  So you put "$500" on there.  And I

 5 pay you pursuant to the contract, $275, right?  You

 6 follow me so far?

 7      A.  I follow you so far.

 8      Q.  So you've paid you everything I owe you,

 9 correct, in that situation?

10      A.  Presumably, yes.

11      Q.  Yet you're still insisting that IMR language

12 be included on that EOB because I didn't pay 100

13 percent of the billed charges, correct?

14      A.  That's correct.

15      Q.  Even though our agreement was not to do that,

16 correct?

17      A.  Not to do what?  I'm not sure.

18      Q.  Not to pay 100 percent of the billed charges.

19      A.  I don't know that that was the case in what

20 you presented to me.

21      Q.  That's the case.  So the assumption is we have

22 an agreed-upon rate between us.  It's $275.  So it's

23 understood that $275, if I pay you, will be in full

24 satisfaction of the claim you're submitting.  Are you

25 with me so far?
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 1      A.  Yes.

 2      Q.  Your practice as a doctor is to bill 100

 3 percent of the billed charges, and for those who don't

 4 need insurance you bill $500.  So the bill comes to me

 5 for $500.  If I've pay you 275, I have fully satisfied

 6 my obligation to you, correct?

 7      A.  Under those assumptions, yes.

 8      Q.  I've paid the claim in full, correct?

 9      A.  Yes.

10      Q.  But you're still insisting that there be

11 language related to the right to an IMR in the context

12 of a denial?

13      MR. STRUMWASSER:  "You" Mr. Cignarale, or "you"

14 the --

15      MR. VELKEI:  Mr. Cignarale.

16      THE WITNESS:  I'm not sure I understood the

17 question.

18      THE COURT:  Can you read the question.

19          (Record read)

20      THE WITNESS:  Yes, I view a contract between a

21 provider and an insurance company as giving the

22 insurance company the right to deny a portion of the

23 claim billed based on the contractual relationship that

24 exists.

25      MR. VELKEI:  Q.  But really, the purpose of the
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 1 IMR language is protect a member in the event that

 2 their claim is denied and they can't get the treatment.

 3 Isn't that really the intent of the statute, sir?

 4      A.  I don't believe that's the only intent.

 5      Q.  That's the primary intent?

 6      A.  I don't even believe it's the primary intent.

 7 I believe it's one of the many intents of providing

 8 disclosure at several points in the process of the

 9 insurance transaction of the right to the IMR so that,

10 in the event it is needed down the road, the consumer

11 and the provider are aware of those rights and can

12 avail themselves of those rights.

13      Q.  You would agree with me, back to my

14 hypothetical where I paid you the full amount, that

15 there would be no right to an IMR, correct?

16      A.  I'm not sure.

17      Q.  Well, the IMR is in the event that the member

18 cannot get certain treatment, they have the right to

19 complain to the Department, correct?

20      A.  Yes.

21      Q.  So if the member got their treatment and the

22 doctor was fully paid, there would be no right to an

23 IMR, correct?

24      A.  In that instance, yes.

25      Q.  Yet you're still insisting that the IMR
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 1 language be on the EOP and be paid to the provider?

 2      MR. STRUMWASSER:  Argumentative with respect to

 3 the term "insisting."

 4      THE COURT:  All right.  Without that word.

 5      THE WITNESS:  If can I have one second.

 6      THE COURT:  Certainly.

 7      MR. VELKEI:  Take your time, sir.

 8      THE WITNESS:  I don't really understand the

 9 question because as I understand the case here, we're

10 not -- it's not being represented that the IMR language

11 is not included in the EOP.  It's that it's not

12 included in the EOB, the explanation of benefits.

13      MR. VELKEI:  Q.  Understood.  So in my

14 hypothetical, the member gets a treatment; provider is

15 fully paid.  And yet the Department's position is that

16 the company still needs to put IMR language in the EOB

17 to the member even though there's no right to an EOB,

18 correct?

19      THE COURT:  You mean an IMR.

20      MR. VELKEI:  IMR, thank you.

21      THE COURT:  Did you catch that?

22      THE WITNESS:  Yes.  I'll say yes.

23      THE COURT:  Thank you.

24      MR. VELKEI:  Q.  In fact, the company's failure to

25 do so is not just a violation of the law but an unfair
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 1 business practice.  That is your testimony, correct,

 2 sir?

 3      A.  It's an unfair practice according to 790, yes.

 4      Q.  Can you point to any documentation that

 5 supports your interpretation of that particular

 6 statute?

 7      A.  What particular interpretation are you

 8 referring to?

 9      Q.  That the IMR language needs to be on all EOBs

10 absent where the provider is paid 100 percent of the

11 billed charges.

12      A.  All I could point to is the Statute 10169(i),

13 which requires it to be on all of the letters of denial

14 of which I've previously described would entail EOBs.

15          And I would also add that, in addition to the

16 assumption that the -- it wasn't included in merely the

17 EOB portion.  The IMR notice was not included in the

18 "Know Your Rights"section, which in essence

19 misrepresented a material fact in reference to what the

20 consumer's rights were with regard to the company's

21 grievance procedures.

22      Q.  Right.  So you're saying the "Know Your

23 Rights" section is the -- supposed to sort of list out

24 the procedures for filing grievances?

25      A.  I'm not saying it's supposed to do or not do
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 1 anything.  But when it does to purport to advise

 2 consumers of their appeals and grievance rights and it

 3 leaves out probably one of the most important aspects

 4 of those rights, which is the ability to go to the IMR,

 5 then, yes.

 6      Q.  Back to my original question.  Perhaps you

 7 misunderstood me, but the contention of the Department

 8 that anything other than payment of 100 percent of the

 9 billed charges, irrespective of what contractual rates

10 there may be, constitutes a denial within the meaning

11 of the statute, can you point me to any documentation

12 internally within Department that supports that

13 position?

14      MR. STRUMWASSER:  Excluding the Codes?

15      MR. VELKEI:  Q.  Excluding the Codes.

16      A.  Excluding Codes, I could point to the

17 regulation.  Do you want to exclude the regulation?

18      Q.  No, I don't want to exclude the regulation.

19 If you've got a regulation to show me, I'd love to see

20 it.

21      A.  2695.7(b) of Fair Claims Settlement Practices

22 regulations requires the insurance company to document

23 the amounts accepted or denied of a claim.

24      Q.  You're going to have to forgive me because you

25 know these better than me.  So I just need you to walk
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 1 me through it.  So if you'll just give me a minute to

 2 get to that.  2695 point --

 3      A.  7(b).

 4      Q.  7(b).  Can you show me where in 2695.7(b) the

 5 Department takes the position that a denied claim is

 6 anything other than payment of 100 percent of the

 7 billed charges?

 8      A.  "Upon receiving proof of claim..."

 9      Q.  Where are you reading, sir?

10      A.  First words of (b), 2695.7(b).

11      Q.  Okay.

12      A.  "Upon receiving proof of claim," which is, in

13 essence, the claim form in this case submitted by the

14 provider --

15      Q.  Mm-hmm.

16      A.  -- "of the magnitude of the loss, the

17 insurance" -- "every insurer, except as specified in

18 Subsection 2695.7(b) below, shall immediately but in no

19 event more than 40 calendar days later accept or deny

20 the claim in whole or in part.  The amounts accepted or

21 denied shall be clearly documented in the claim file

22 unless the claim has been denied in its entirety."

23      Q.  Meaning the provider needs to understand what

24 the insurer is willing to pay and what the insurance

25 company is not willing to pay, right?



22828

 1      A.  The provider and the patient.

 2      Q.  Right.  Okay.  So can you show me where in

 3 here it says that a denied claim includes anything

 4 other than payment of 100 percent of the billed

 5 charges?  Can we cut to the chase and say that that

 6 statement is not in this regulation, sir?

 7      A.  No, it's certainly implied in this regulation.

 8      Q.  But it's not explicit?

 9      MR. STRUMWASSER:  Can he finish?

10      MR. VELKEI:  Q.  I'm sorry.

11      A.  It clearly states or it does state "The

12 amounts accepted or denied" -- from the information

13 that was received, the proof of claim -- "shall be

14 clearly documented in the claim file."

15      Q.  Okay.

16      A.  And so that's clear.

17      Q.  Mr. Cignarale, can you agree with me that the

18 regulation does not explicitly state that a denied

19 claim is anything other than payment of 100 percent of

20 the billed charges?

21      MR. STRUMWASSER:  That was asked and answered.  He

22 was asked, and he said it was not explicit or implied.

23 I think that's an answer.

24      MR. VELKEI:  I jumped in, so I was kind of asking

25 the question that I jumped in --
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 1      THE COURT:  I'll allow it.

 2      THE WITNESS:  Could you repeat it, please?

 3          (Record read)

 4      THE WITNESS:  I'm just not sure I understand that

 5 particular question.  A denial letter -- a denial may

 6 be a complete denial of 100 percent of the amount

 7 claimed or it may be some smaller portion of the amount

 8 claimed.

 9      MR. VELKEI:  Q.  I mistakenly interrupted you when

10 you were using the word it's "implicit" within the

11 regulation.  So this concept that a denied -- anything

12 that's not payment of 100 percent of the billed charges

13 constitutes a denied claim, is it your view that that's

14 implicit in the regulation?

15      A.  It's my view that the sentence I read, "The

16 amounts accepted or denied shall be clearly documented

17 in the claim file" --

18      Q.  Is that a yes?

19      A.  -- do state.  So I would disagree with your

20 premise.

21      Q.  I thought those were your words, "implicit."

22 So could I just get a yes or no to my question?  And

23 forgive me if I misunderstood you.

24          Could we read that back, your Honor?

25      THE COURT:  Sure.  You want the question read



22830

 1 back?

 2          (Record read)

 3      THE WITNESS:  At a minimum, yes.

 4      MR. VELKEI:  Q.  Are you going to go as far as to

 5 say it's explicit in the regulation?

 6      A.  I think it can be read explicitly in that

 7 sentence I read.

 8      Q.  So in your opinion?

 9      A.  In my opinion and the Department's application

10 over years, yes.

11      Q.  Do you think reasonable minds could differ

12 about the meaning?

13      MR. STRUMWASSER:  That really does call for

14 speculation.

15      THE COURT:  Overruled.

16      THE WITNESS:  I don't know that they do within the

17 Department, but sure.

18      MR. VELKEI:  Q.  And to be clear, the Department

19 has never taken a position in writing notifying

20 insurers of their view of what constitutes a denied

21 claim for purposes of 10169, correct?

22      MR. STRUMWASSER:  Excuse me.  Is the question has

23 never made a general announcement or has never said to

24 an insurer that it's required?

25      THE COURT:  You know what, Mr. Strumwasser?  I
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 1 will have her read the question back.  The question is

 2 whatever it is.

 3          (Record read)

 4      MR. STRUMWASSER:  And the objection is ambiguous.

 5      THE COURT:  Overruled.

 6      THE WITNESS:  Other than what's in the statute and

 7 the regulation, I'm not aware of any.

 8      MR. VELKEI:  Q.  How about internally within the

 9 Department?  Now, I understood that you are responsible

10 for training folks within your department at least at

11 some point in time; is that true?

12      THE COURT:  For what?

13      MR. VELKEI:  Q.  Just generally.  For example, so

14 SB 367, you're aware of what that is?

15      A.  Yes.

16      Q.  You were involved even in sort of working with

17 the legislature in its implementation, right?

18      A.  Yes.

19      Q.  So you were responsible for training folks on

20 SB 367, correct, within your department, your group?

21      A.  Among others and my staff, yes.

22      Q.  Were there written materials that were

23 provided?

24      A.  I don't recall.

25      Q.  Now, were there any written materials that
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 1 have ever been provided to your staff that support this

 2 view that the Department staff is to treat a denied

 3 claim as anything other than payment of 100 percent of

 4 the billed charges?

 5      A.  I don't recall whether there is or there

 6 isn't.

 7      Q.  Okay.

 8          Chuck, could we put Page 4 up on the screen?

 9 It's Line 6 to 12.

10          Now, at some point I want to talk to you a

11 little bit about the last statement, "I do offer here

12 my understanding of certain laws in my capacity as a

13 responsible official for enforcement of those laws,"

14 correct?

15      A.  Yes.

16      Q.  You see that?  So I want to -- I forgot to ask

17 you about 10133.66(c) and the opinion that you rendered

18 there.  So I just had a little bit of a follow-up if

19 you would give me one second, sir.  Just to be clear,

20 PacifiCare was the first time that the Department took

21 the position in an enforcement proceeding that

22 10133.66(c) required a written acknowledgment letter

23 for paper claims, correct?

24      A.  I don't know one way or the other.

25      Q.  Well, you talk about your understandings were
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 1 informed by your experience.  Fair to say,

 2 Mr. Cignarale, before this case, you had no experience

 3 taking the position within the Department vis a vis

 4 other insurers that 10133.66(c) required written

 5 acknowledgment letters for paper claims, correct?

 6      A.  No.  We certainly have that understanding at

 7 the Department.  It just wasn't -- I don't recall

 8 whether there was a prior enforcement action other than

 9 this case.

10      Q.  So based upon your recollection here today,

11 you had no experience in the application of 10133.66(c)

12 before this case, correct?

13      MR. STRUMWASSER:  In an enforcement action?

14      THE COURT:  "No experience"?  I don't know what

15 that means.

16      MR. VELKEI:  Q.  Meaning you had no experience

17 enforcing this particular statute in the manner that's

18 being proffered here today?

19      THE COURT:  I'll allow it.

20      THE WITNESS:  No, that's not correct.  The

21 Department and myself and my staff are charged with

22 enforcing that statute and have always, as far as I'm

23 aware, always taken that position.

24      MR. VELKEI:  Q.  At least always after it was

25 implemented, right?  The statute in 2006.  So you're
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 1 saying since 2006 that's been your view?

 2      A.  Yes.

 3      Q.  But you can't name one other enforcement

 4 proceeding before PacifiCare where the Department took

 5 that position with a licensed entity under its

 6 jurisdiction, correct?

 7      A.  Correct.

 8      Q.  I'm going to ask you the same with regard to

 9 10169.  This is in fact the first time the Department

10 is taking the position in an enforcement proceeding

11 that 10169 requires use of IMR language in all EOBs

12 submitted to members, correct?

13      A.  I don't know one way or the other.

14      Q.  So you certainly, as you sit here today, can't

15 recollect any experience in enforcing that particular

16 statute in the manner that's being proffered here

17 today, correct?

18      A.  No.  I certainly can.  We -- since this law

19 has been active, we've been enforcing it for over ten

20 years now since it's been enacted and on a regular

21 basis are enforcing that particular law.

22      Q.  So is it your testimony, sir, that before

23 PacifiCare, the Department had publicly taken a

24 position with a licensed entity that all EOBs had to

25 include IMR language?
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 1      MR. STRUMWASSER:  "Publicly"?  Ambiguous.

 2      THE COURT:  Overruled.

 3      THE WITNESS:  I don't know one way or the other

 4 whether it was done publicly or through the normal

 5 course individually with those companies.

 6      MR. VELKEI:  Q.  You'd be guessing either way?

 7      A.  I just don't know the answer.

 8      Q.  Right.  So can you name me another enforcement

 9 proceeding where the Department publicly has taken this

10 position since PacifiCare was filed?

11      A.  I'm not aware of any.

12      Q.  How about with 10133.66(c), can you name me

13 any enforcement proceeding involving another licensed

14 entity where the Department has taken the same position

15 since the PacifiCare action was filed?

16      A.  I'm sorry.  What section was that of the

17 Insurance Code?

18      Q.  10133.66(c), sir.

19      A.  We certainly enforced this since it's been

20 enacted on a regular basis.  I just don't have any

21 information as to whether we've filed -- actually filed

22 an enforcement action which was then made public.

23      Q.  Have you ever publicly taken the position

24 outside of this proceeding that failure to send written

25 acknowledgment letters for paper claim constitutes
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 1 unfair settlement practice under 790.03?

 2      A.  I don't recall.

 3      Q.  Can you think of even one other licensed

 4 entity besides PacifiCare where the Department has

 5 taken that position?

 6      A.  Not on a formal enforcement action basis, no.

 7      Q.  How about an informal enforcement action

 8 basis?

 9      A.  I know that we do it on a regular basis as

10 part of our job enforcing all of the Insurance Codes,

11 and most of those are done as individual internal

12 investigations working directly with those companies.

13 And that information is not made public unless and

14 until there's an enforcement action filed.

15      Q.  But the Department has an obligation to

16 publish any practices which it detects are unfair under

17 the statutes, correct, irrespective of whether an

18 enforcement action like this one is brought?

19      MR. STRUMWASSER:  Objection, either assumes facts

20 not in evidence or is calling for a legal conclusion.

21      THE COURT:  Sustained.  Actually, sounded

22 argumentative to me.

23      MR. STRUMWASSER:  And in addition, your Honor, if

24 it's not too late I'd like to add argumentative.

25      MR. VELKEI:  Q.  Let me try to be less
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 1 argumentative, Mr. Cignarale.  That's not my

 2 intention -- because the objections will be sustained.

 3          So it is certainly the Department's practice,

 4 to the extent that they detect unfair -- violations of

 5 the unfair businesses law, 790.03, that those must be

 6 made public in the context of even a market conduct

 7 examination, correct?

 8      A.  Yes, in the event of a market conduct exam

 9 where one of the findings was in fact violation of that

10 law, then, yes, we would have cited it.

11      Q.  Okay.  Can you identify one market conduct

12 examination where the Department has publicly taken

13 that position on 10133.66(c)?

14      MR. STRUMWASSER:  By "publicly" you mean in a

15 report?

16      MR. VELKEI:  Yes.

17      THE WITNESS:  As I sit here today, I can't.

18      MR. VELKEI:  Q.  Okay.  Would the same be true

19 also of the Department's position that the failure to

20 include IMR language in an EOB constitutes an unfair

21 practice under 790.3?  Can you identify any other

22 licensed entity for which the Department has publicly

23 taken that position other than PacifiCare?

24      A.  No, I can't.

25      Q.  How about the position that, for purposes of
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 1 10169, the Department will treat a denied claim as

 2 anything other than payment of 100 percent of the

 3 billed charges and the failure to do so constitutes a

 4 violation of 790.03?  Can you name any other

 5 circumstance or licensed entity for which the

 6 Department has taken that position publicly?

 7      A.  I presume it's happened quite often in all

 8 lines of coverage.  And I would -- I believe it would

 9 then be contained the market conduct exams, but I can't

10 name any specific companies.

11      Q.  So when you presume, you're really just

12 guessing?

13      MR. STRUMWASSER:  Objection, argumentative.

14      THE COURT:  Sustained.

15      MR. VELKEI:  Q.  Do you have any sort of specific

16 recollection or knowledge that would support your -- I

17 guess was it a presumption that this has happened in

18 other cases?

19      A.  In the complaint process, we deal with this

20 law all the time.  And we certainly enforce it in the

21 same manner as we're doing so here.

22      MR. VELKEI:  Could we have that question read

23 back, your Honor?

24      THE COURT:  Sure.

25          (Record read)
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 1      THE WITNESS:  I can't identify any specific --

 2      MR. STRUMWASSER:  There's no question pending.

 3 It was asked and answered.

 4      THE COURT:  Overruled.

 5          Go ahead.

 6      THE WITNESS:  Answer?

 7      THE COURT:  Yes, please.

 8      THE WITNESS:  No, I can't identify any specific

 9 company other than what I've just explained earlier.

10      MR. VELKEI:  Q.  Okay.  Could you turn if you

11 would, sir, to Page 108.

12          And, Chuck, can you put that up on the screen,

13 Lines 26 to 28.

14          And, your Honor, I wonder -- this is going to

15 take maybe ten minutes.  Is it okay to go over a little

16 bit?

17      THE COURT:  Sure.

18      MR. VELKEI:  Okay, terrific.

19      Q.  26 to 28, "Indeed a single act maybe a

20 violation of section 790.03(h) if it is committed with

21 actual implied or constructive knowledge."

22          So you are essentially rendering a legal

23 opinion that one does not need to show a general

24 business practice to run afoul of 790.03(h), correct?

25      A.  No, I'm applying the clear meaning of the
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 1 language in the statute.

 2      Q.  So you are in fact rendering an opinion that

 3 you do not need a general business practice to show a

 4 violation of 790.03(h), correct, sir?

 5      A.  That is my opinion, yes.

 6      Q.  Can you tell me whether there's anything in

 7 writing that you're relying upon to support this

 8 position?

 9      A.  790.03(h) expressly states so, as well as

10 2695.1 in the preamble also states so.

11      Q.  Is it 2695.1 the one we're not supposed to use

12 for this proceeding, sir --

13      MR. STRUMWASSER:  No.

14      MR. VELKEI:  Q.  -- that's got some language?

15      A.  I don't know.

16      Q.  In the interest of time, I'm going to take a

17 look at that, and maybe we can come back to that issue.

18          Fair to say that there are several categories

19 within your testimony where you concluded there was not

20 a general business practice?  Or to put differently,

21 there are several categories where I see no conclusion

22 by you that the conduct at issue constituted a general

23 business practice, correct?

24      A.  Correct.  In several of the areas where I drew

25 the conclusion that the acts were committed knowingly,
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 1 I did not then continue on to discuss whether or not

 2 the acts were also a general business practice.

 3      Q.  Let me just -- maybe we can actually make this

 4 pretty quick.

 5          So the first instance where you did not render

 6 a conclusion that there was a general business practice

 7 was in connection with the alleged violations around

 8 COCCs, correct?

 9      A.  I believe so.  Do you have a specific

10 reference?

11      Q.  I've got Page 23, sir.

12      A.  Yes, I believe so.

13      Q.  And that was also true with regard to the

14 allegations around pre-ex.  There was no conclusion or

15 opinion offered by you that the violations at issue

16 constituted a general business practice, correct?

17      THE COURT:  You want the give us a page?

18      MR. VELKEI:  I'm looking for it myself, your

19 Honor.  We might have to do this one together.  There's

20 a heading.  I guess there's a table of contents.

21      Q.  That would be at Page 29, I believe,

22 Mr. Cignarale.

23      A.  Yes, that's correct.

24      Q.  And you also did not render an opinion that

25 there was a general business practice associated with
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 1 the violations around the EOB, correct, sir?  And I

 2 have that testimony beginning at Page 39.  Excuse me,

 3 that's the EOP at 39.

 4      MR. STRUMWASSER:  What's the question?

 5      MR. VELKEI:  That there's no conclusion that there

 6 was a general business practice associated with the EOP

 7 issue.

 8      THE WITNESS:  I don't specifically state that, no.

 9      MR. VELKEI:  Q.  That would also be true with

10 regard to the alleged violations around the EOB and the

11 IMR language; you did not render an opinion that there

12 was a general business practice associated with that,

13 correct?  And that begins at Page 50, according to your

14 table of contents, sir.

15      A.  Other than answering the question yes, you're

16 right, I did not in this case either.

17      Q.  "Other than answering the question yes," what

18 do you mean?

19      A.  Well, the question is were these knowingly

20 committed or performed with such frequency to make it a

21 general business practice.  And I answered yes.

22      Q.  Is it your conclusion that there was a general

23 business practice associated with the issue involving

24 EOBs, alleged violations around that issue?

25      MR. STRUMWASSER:  I didn't hear it.  EOPs or EOBs?



22843

 1      THE COURT:  EOBs.

 2      MR. STRUMWASSER:  Thank you.

 3      THE WITNESS:   That's on Page 57?

 4      MR. VELKEI:  Q.  Anywhere in that area.  Begins at

 5 Page 50, sir.

 6      THE WITNESS:  I'm sorry.  What's the question?

 7      THE COURT:  Read it back.

 8          (Record read)

 9      THE WITNESS:  In my testimony, I'm not saying

10 there was not.  I would say what I meant was that, when

11 you -- since I drew the conclusion that the acts were

12 done knowingly, that as -- is in itself a general

13 business practice.

14      MR. VELKEI:  Q.  So you are rendering an opinion

15 that that's a general business practice around the

16 charges related to the EOB?

17      A.  It can be, yes.

18      Q.  Are you or are you not?

19      A.  Yes, I believe in all of these areas where I

20 stopped my testimony after I concluded that the acts

21 were done knowingly, I may not have gone further and

22 talked about the frequency aspect of that to constitute

23 a general business practice.

24      Q.  So that would also be true with regard to your

25 allegations around inaccurate payments to UCSF,
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 1 understanding of course that that may not be at issue

 2 in the case?  That would be at Page 63, sir.

 3          We've got two more after that.

 4      A.  Yes.

 5      Q.  Overpayments at Page 142, you've not rendered

 6 a conclusion that there were general business practices

 7 associated with those charges, correct?

 8      A.  Yes.

 9      Q.  And finally, that would also be true with

10 regard to the charges around failure to complete --

11 failure to maintain complete files, at Page 153, again,

12 recognizing that this may not remain at issue in the

13 case and is subject to a motion to strike?

14      A.  Yes.

15      MR. VELKEI:  It's a good time to break, your

16 Honor.

17      THE COURT:  Okay.  1:30.

18          (Whereupon, the luncheon recess taken

19           at 11:58 o'clock a.m.)

20

21

22

23

24

25
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 1                     AFTERNOON SESSION

 2          (Whereupon, the appearance of all parties

 3           having been duly noted for the record,

 4           the proceedings resumed at 1:36 p.m.)

 5      THE COURT:  We'll go back on the record.

 6         CROSS-EXAMINATION BY MR. VELKEI (Resumed)

 7      MR. VELKEI:  Q.  Good afternoon, Mr. Cignarale.

 8      A.  Good afternoon.

 9      Q.  You know, we were talking in the first

10 beginning of this morning about the assumptions and

11 what you were provided and what you were relying upon

12 and who you were provided by.  I just want to make sure

13 I understand, and sometimes I can be a little slow in

14 this.

15          The assumptions are in fact the basis of your

16 testimony unless otherwise specified in the written

17 document, correct?

18      A.  Yes.

19      Q.  And those assumptions were all provided by

20 your lawyers, unless otherwise indicated, correct?

21      MR. STRUMWASSER:  I don't -- there's nothing to

22 otherwise indicate the questions are always -- the

23 assumptions were always provided by the lawyer.

24      THE COURT:  The questions were provided by the

25 lawyer.
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 1      MR. VELKEI:  Q.  And all of the underlying

 2 assumptions unless otherwise indicated, correct?

 3      MR. STRUMWASSER:  I'm sorry.  It's ambiguous.  I

 4 don't understand what the assumptions are unless

 5 they're in the questions.  Are you talking about the

 6 assumptions in the questions?

 7      THE COURT:  You're saying "underlying

 8 assumptions."  Are you talking about the assumptions in

 9 the questions?

10      MR. VELKEI:  Yes.

11      THE COURT:  Overruled.

12      THE WITNESS:  Yes.

13      MR. VELKEI:  Q.  I'd like to talk if we can a

14 little bit more about general business practices.

15 There are actually instances, categories of alleged

16 violations where you in fact assert that there was a

17 general business practice, correct?

18      A.  Yes.

19      Q.  The first one that I noted was with respect to

20 UCLA; is that correct?

21      A.  I'm not sure.  Can you refer me to the

22 particular page?

23      Q.  It may be easier if you just reference the

24 table of contents in the beginning because that's

25 really all I'm doing, sir.



22847

 1      A.  Which section?

 2      Q.  UCLA.

 3      A.  Section F or G?

 4      Q.  Let's start with F.

 5          Have you concluded in your written testimony

 6 with respect to F that there was a general business

 7 practice around the charges alleged?

 8      A.  Yes.

 9      Q.  Okay.  Can you point me to where you're

10 looking, sir?

11      A.  Lines 7 -- I'm sorry, Page 74, beginning on

12 Lines 21.

13      Q.  Okay.  Now, to make sure that I understand, so

14 looking at Page 74, Lines 20 to 21, "This set of

15 violations also represents an example of violations

16 performed with such frequency as to indicate a general

17 business practice."

18          And to make sure I understand correctly, is

19 the frequency with which we're referencing the 1,333

20 charges that's reflected on Page 78?

21      A.  Yes.

22      Q.  So that is the totality of the charges upon

23 which you base this conclusion that there was a general

24 business practice, correct, sir?

25      A.  That and the fact that the acts were done
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 1 knowingly.

 2      Q.  Let's focus on the general business practice

 3 component of it.  You were relying upon simply the

 4 existence of 1,333 charges to support that conclusion?

 5      MR. STRUMWASSER:  Objection, mischaracterizes his

 6 testimony.

 7      THE COURT:  Overruled.  He can answer.

 8      THE WITNESS:  I'm not sure whether to answer yes

 9 or no.

10      THE COURT:  Repeat the question, please.

11          (Record read)

12      THE WITNESS:  Not solely that, no.  In addition,

13 the fact that the acts were committed knowingly.

14      MR. VELKEI:  Q.  Now, I understood your testimony

15 from this morning to be, to the extent you concluded

16 that something was knowingly committed, you didn't even

17 look at whether it was a general business practice.

18 Isn't that what you previously testified to?

19      A.  I don't know if that's exactly what I

20 testified to.  But what I meant was that, if I

21 considered a particular category of acts to have been

22 committed knowingly, I didn't go on to discuss the

23 frequency aspect of that provision because I didn't

24 feel that it was necessary.

25      Q.  So can I infer, then, that your conclusion was
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 1 you couldn't conclude that these were committed

 2 knowingly based upon your testimony that you just gave?

 3      MR. STRUMWASSER:  Double negative.  No --

 4      THE COURT:  Did you understand the question?

 5      THE WITNESS:  Not exactly.

 6      MR. VELKEI:  Q.  Okay.  I'm sorry, let me try to

 7 be a little clearer.  It says, "If I considered a

 8 particular category of acts to have been committed

 9 knowingly, I didn't go on to discuss the frequency

10 aspect of that provision."  Now, here, you have gone on

11 to discuss frequency aspects around these UCLA charges,

12 correct?

13      A.  Yes.

14      Q.  So can I infer, then, that you did not reach a

15 conclusion in this instance that it was knowingly

16 committed?

17      A.  No, in this case, no.  In fact, I guess I

18 misspoke.

19      Q.  Misspoke in terms of?

20      A.  In terms of, in this particular category, I

21 not only considered the acts were committed knowingly,

22 but I also in this case did go on to discuss the

23 frequency issue.

24      Q.  So there's some instances where you addressed

25 general business, irrespective of whether it was



22850

 1 knowingly committed, correct?

 2      A.  Yes.

 3      Q.  We talked about number of instances in which

 4 you didn't address a general business practice at all.

 5 Do you recall that?

 6      A.  Yes.

 7      Q.  All right.  Now, what was the standard you

 8 used in determining that 1,333 alleged violations

 9 constituted a general business practice?

10      A.  Well, there are two standards.  One, I

11 concluded that the acts were committed knowingly and

12 therefore, even if they occurred only in one instance,

13 it would constitute a general business practice.

14          Secondly, in this particular case and in other

15 categories, I did go on, because I felt it was

16 appropriate, to also discuss the frequency as to

17 indicate a general business practice component, which I

18 did in this case by suggesting that -- by stating that

19 1,333 claims was sufficiently frequent to indicate a

20 general business practice.

21      Q.  So focusing, then, on your first conclusion

22 that, to the extent it was knowingly committed, one

23 alleged violation constitutes a general business

24 practice, is that your testimony, sir?

25      A.  If -- it can, yes.
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 1      Q.  What support can you provide to the Court

 2 today for that conclusion?

 3      A.  In general or in specific to a -- this

 4 category or other categories or --

 5      Q.  We're talking about this category, but let's

 6 first deal in general.  The proposition that one

 7 alleged violation can constitute a general business

 8 practice, what are you relying upon for that assertion

 9 or legal conclusion?

10      A.  I'm relying on the statute itself, 790.03(h)

11 where the term "knowingly" is there.  And I'm also

12 relying on the definition of "knowingly committed" in

13 the Fair Claims Settlement Practices regulations.  And

14 then thirdly, I was relying on the Fair Claims

15 Settlement Practices preamble.  And specifically, if I

16 could have a second --

17          Subsection in 2695.1.

18      MR. VELKEI:  Sorry, sir, just give me one second.

19 I didn't mean to interrupt you.

20      THE WITNESS:  Shall I continue?

21      THE COURT:  He's looking for it.

22      MR. VELKEI:  Q.  26951, you said?

23      A.  Point 1.  And I would refer you to both

24 Subsection (a) and Subsection (a)(1).

25          And (a) says, "Section 790.03(h) of the
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 1 California Insurance Code enumerates 16 claims

 2 settlement practices that, when either knowingly

 3 committed on a single occasion or performed with such

 4 frequency as to indicate a general business practice,

 5 are considered to be unfair business practices," et

 6 cetera.

 7          I would also refer to below the Paragraph 1,

 8 where it says, "To delineate certain minimum standards

 9 for the settlement of claims which, when violated

10 knowingly on a single occasion," et cetera.

11      Q.  Okay.  Now, can you point to me where it says

12 in the regulation that one act constitutes a general

13 business practice?

14      A.  It says it in both of those sections where it

15 says, "knowingly committed on a single occasion" in

16 both of those sections.

17      Q.  Then it says, comma, "or performed with such

18 frequency as to indicate a general business practice."

19 So it's your conclusion that that language supports the

20 opinion that one act can constitute a general business

21 practice if knowingly committed?

22      A.  Yes.

23      Q.  All right.  Now, is there anything else that

24 you're relying upon for that opinion other than what

25 you've identified in the statute and in the regulation?
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 1      A.  I don't believe so.

 2      Q.  Now, that's certainly not the position with

 3 respect to the NAIC manual, correct?

 4      MR. STRUMWASSER:  Objection, vague.

 5      THE COURT:  I'm not sure I understand the

 6 question.

 7      MR. VELKEI:  Q.  You understand -- are you

 8 familiar with the Examiner's Handbook put out by the

 9 NAIC?

10      A.  I'm generally familiar with it, yes.

11      Q.  California is a member of the NAIC, correct?

12      A.  Yes.

13      Q.  You in fact participated in certain gatherings

14 of the NAIC?

15      A.  Yes.

16      Q.  And they publish a manual, an Examiner's

17 Handbook, that deals with some of the issues we're

18 talking about in this case, correct?

19      A.  Possibly.

20      Q.  Now, the NAIC manual actually defines when

21 there can be -- when a general business practice would

22 apply or, to be more precise, the NAIC manual talks

23 about when a presumption can be made that no general

24 business practice exists.  Are you familiar with that,

25 sir?
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 1      MR. STRUMWASSER:  Objection, ambiguous.  There are

 2 two versions of the manual and he hasn't identified to

 3 which he's referring.

 4      THE COURT:  Okay.

 5      MR. VELKEI:  I'm going to start with the current

 6 version to simplify things.

 7      Q.  Have you looked at the current version of the

 8 manual?

 9      A.  Not to a high level of detail.

10      Q.  I'm assuming then that means you have a copy

11 of it somewhere at your office?

12      A.  No, I don't believe I do.

13      Q.  Somebody at the Department have a copy

14 presumably?

15      A.  I imagine some people on my staff might.

16      Q.  Okay.  So fair to say in concluding whether or

17 not there's a general business practice, you're not

18 relying upon the standards set forth in the Examiner's

19 Handbook, correct?

20      A.  Correct.

21      Q.  Why don't we take a look if we can at the

22 particular excerpt I had in mind.

23          If you'd give me one second, your Honor.

24      MR. STRUMWASSER:  Mr. Velkei, before you tear

25 those apart, why don't you give him the whole document.
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 1      MR. VELKEI:  I don't think that's necessary.

 2 They're excerpts of different parts of the manual, but

 3 I am making sure to give him a complete set of the

 4 discussion of the particular issue.  And that's why

 5 it's taking me a minute.

 6          Your Honor, if I could mark this as exhibit

 7 next in order.

 8      MR. STRUMWASSER:  Is the document not already in

 9 evidence?

10      MR. VELKEI:  I don't believe so, not the current

11 version of the manual.  I don't think, but we could

12 certainly check.  We had checked, and I didn't find it

13 as an exhibit.

14      THE COURT:  5648.

15          (Respondent's Exhibit 5648 marked for

16           identification)

17      MR. VELKEI:  Q.  Take as much time as you need,

18 Mr. Cignarale, but I did want to specifically refer you

19 to Page 180 and the second full paragraph.

20          And, Chuck, if you could put that up on the

21 screen.

22          But feel free to look at it as much as you

23 need to before you tell me you're ready to answer

24 questions.

25      MR. STRUMWASSER:  Perhaps while Mr. Cignarale is
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 1 looking at that, your Honor, I'll make my objection.

 2 This is not the version of the Examiner's Manual that

 3 was in effect at the time of these violations.

 4      THE COURT:  Okay.  So noted.

 5      MR. STRUMWASSER:  I was proposing to object on the

 6 grounds of relevance too.

 7      THE COURT:  I'm going to overrule that objection.

 8 And I'll note that that's what it is and see where

 9 we're going.

10      THE WITNESS:  Okay.

11      MR. VELKEI:  Q.  So I'd like to direct your

12 attention to what's been blown up.  Here the NAIC

13 manual makes clear that there is a benchmark of 7

14 percent in claims handling in the situation of claims

15 handling where -- let me withdraw that and start again.

16          "Historically a benchmark error rate of 7

17 percent has been established for auditing claim

18 practices and 10 percent for other trade practices."

19 Are you with me so far, sir?

20      A.  Yes.

21      Q.  "Error rates exceeding those benchmarks are

22 presumed to indicate a general business practice

23 contrary to these laws."

24          So the conclusion, at least in this manual, is

25 to the extent the error rate is within 7 percent, there
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 1 is a presumption that it is not in fact a business

 2 practice, correct?

 3      MR. STRUMWASSER:  I'll just have an ongoing

 4 objection to this line of questions on the grounds of

 5 relevance, your Honor.

 6      THE COURT:  Because of the wrong year?

 7      MR. STRUMWASSER:  Yes.

 8      THE COURT:  All right.

 9      MR. STRUMWASSER:  Give me a second if we can.  I

10 want to look at the question.

11      MR. VELKEI:  Is it okay to read it back?

12      THE COURT:  Sure.

13          (Record read)

14      MR. STRUMWASSER:  I will object also on the

15 grounds it misstates the document when it talks about

16 what is presumed to be because it is silent on what is

17 presumed not to be.

18      MR. VELKEI:  Question pending, sir?

19      THE COURT:  You know, I think it's an okay

20 question.  I assume that he is an expert or being

21 offered as an expert essentially in this area and can

22 answer the question.  I'll allow it.

23      THE WITNESS:  I would disagree with that for

24 California.

25      MR. VELKEI:  Q.  For the reasons your lawyer
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 1 stated or for some other reason?

 2      A.  For my own reasons.

 3      Q.  What would those be, sir?

 4      A.  First, the market conduct division of the

 5 California Department of Insurance of which I oversee

 6 is not obligated to follow the suggestions and other

 7 guidelines contained in this document that you

 8 presented.

 9          Secondly, I would also say that the -- even if

10 it were -- if an insurance regulator wants to have a

11 minimum standard in place of when they might take

12 enforcement action against an insurance company due to

13 resource and other considerations, that's perfectly

14 fine.

15          However, in California, we have a much

16 stronger consumer protective philosophy.  And

17 therefore, this minimum standard is not something that

18 the Department of Insurance in California would

19 consider to be appropriate.

20      MR. VELKEI:  Your Honor, I would just move to

21 strike.  The question was directed at what the manual

22 says, not whether California's practice is consistent

23 with that.

24      THE COURT:  Can you read the question back.

25          (Record read)
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 1      MR. VELKEI:  So the prior question that I was

 2 talking about, so the conclusion at least in this

 3 manual as to the extent the error rate is within 7

 4 percent, there's a presumption that it is not a

 5 business practice, correct?

 6      MR. STRUMWASSER.  Actually, the prior question is

 7 not that.  The prior question is "for the reasons you

 8 stated or for some other reasons."

 9      MR. VELKEI:  Why don't I just try again.  I

10 actually thought he was going to give me reasons in

11 answer to my question, and the concern was that they

12 were not.

13      Q.  But Mr. Cignarale, the manual provides that,

14 if the error rate is within 7 percent, there's a

15 presumption that it is not a general business practice,

16 correct?

17      MR. STRUMWASSER:  Same objection.

18      THE COURT:  Overruled.

19      THE WITNESS:  I can agree to that.

20      MR. VELKEI:  Q.  Okay.  So the 1,333 charges at

21 issue in this bucket related to UCLA, under this

22 standard, there were not in fact -- it would not in

23 fact be a general business practice, correct?

24      MR. STRUMWASSER:  Assumes facts not in evidence,

25 incomplete hypothetical.  We don't have the
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 1 denominator.

 2      THE COURT:  That's true.  We don't know what

 3 percentage it is.  Sustained.

 4      MR. VELKEI:  Q.  Okay.  Well, what percentage

 5 is -- 1,333 of what, Mr. Cignarale?

 6      THE COURT:  I'm sorry.  What are you asking him?

 7      MR. VELKEI:  Q.  Well, do you have a sense of how

 8 many paid claims there were in the population at issue

 9 in this case, sir?

10      MR. STRUMWASSER:  Assumes facts not evidence.  I

11 mean -- withdrawn.

12      THE WITNESS:  No, I don't.

13      MR. VELKEI:  Q.  Okay.  So I want you to assume

14 that there are roughly a million paid claims at issue

15 in this market conduct examination.  Certainly using

16 that as, I believe, the denominator, the frequency with

17 which this particular charge occurred would not

18 constitute a general business practice under the

19 standards set forth herein, correct?

20      MR. STRUMWASSER:  Is he asking him to assume that

21 a million is the denominator applicable here?

22      THE COURT:  Yes.  That's what he said.

23      THE WITNESS:  I wouldn't consider the entire --

24 no, I wouldn't consider the entire universe of all

25 claims as the standard upon which I would base the
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 1 percentage.

 2      MR. VELKEI:  Q.  We'll get there.  I'm simply

 3 asking, assuming that that denominator is a million,

 4 1,333 acts that are alleged here would not constitute a

 5 general business practice within the meaning of this

 6 standard, correct?

 7      A.  As I read it, it would not be presumed to

 8 indicate a general business practice.

 9      Q.  Okay.  Now, what is the denominator, if any,

10 that you're using in your conclusion that it is in fact

11 a general business practice?

12      MR. STRUMWASSER:  Assumes he's using a

13 denominator.

14      THE COURT:  True.

15      MR. VELKEI:  I think I said "if any."

16      THE COURT:  Okay.

17      MR. VELKEI:  Q.  So what is the denominator, if

18 any, that you are using in concluding that it is a

19 general business practice?

20      A.  I'm not using a denominator.  If I were to use

21 a denominator, it would be in my opinion more

22 appropriate to use a denominator that applies to this

23 specific category of claims.

24      Q.  But fair to say you didn't feel the need to

25 use a denominator in concluding that it was a general
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 1 business practice, correct?

 2      A.  Correct, I didn't feel a need to and nor was

 3 it provided in the assumptions.

 4      Q.  So you were just looking at the raw number of

 5 alleged violations to conclude it was a general

 6 business practice?

 7      A.  To conclude overall -- no.  To conclude

 8 overall that it was a general business practice, I used

 9 both the conclusion that the acts were performed

10 knowingly and the fact that they were frequently --

11 they were frequent enough to also constitute a general

12 business practice, 1,333 being frequent.

13      Q.  Okay.  So your conclusion that 1,333 meets the

14 definition of "occurs with such frequency so as to

15 constitute a general business practice"?

16      MR. STRUMWASSER:  Excuse me, that misquotes the

17 statute.

18      THE COURT:  What?

19      MR. VELKEI:  I don't know, your Honor.

20      MR. STRUMWASSER:  He's not quoting the statute.

21      THE COURT:  How many more days do you want me to

22 add to this?  Overruled.

23          (Record read)

24      THE WITNESS:  Is that the end of the question?

25      THE REPORTER:  That's the end of the question.
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 1      THE WITNESS:  Yes.

 2      MR. VELKEI:  Q.  What standard are you applying to

 3 determine that 1,333 is enough to meet that test of

 4 "occurs with such frequency"?

 5      MR. STRUMWASSER:  As to what?

 6      THE COURT:  I don't understand, Mr. Strumwasser.

 7 Is that an objection?  And what is it an objection to?

 8      MR. STRUMWASSER:  Yes, ambiguous because he's now

 9 used two different versions of the statute.  The

10 statute does not say "with such frequency as to

11 constitute a general business practice."  The statute

12 says "with such frequency as to indicate a general

13 business practice."

14      MR. VELKEI:  I think that was to the last -- the

15 question beforehand.  Could we have the question read

16 back?

17      THE COURT:  Sure.

18          (Record read)

19      THE COURT:  I'll allow it.

20      MR. STRUMWASSER:  Ambiguous.

21      THE COURT:  Overruled.

22      THE WITNESS:  The standard I'm using is the

23 context of the assumptions that I was provided, number

24 one being that I concluded that, based on those assumed

25 facts, that the acts were committed knowingly.
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 1 Secondly -- which, by that conclusion, also indicates a

 2 general business practice.

 3          Secondly, I concluded that, by the large

 4 number of claims where these violations occurred, in my

 5 opinion were frequent enough to also indicate a general

 6 business practice.

 7      MR. VELKEI:  Q.  Are you relying upon any written

 8 documentation to support the conclusion that it

 9 occurred with such frequency as to indicate a general

10 business practice, Mr. Cignarale?

11      A.  No, other than applying the facts I was asked

12 to assume and the Insurance Code.

13      Q.  So this is just your general opinion of what

14 is enough to constitute a general business practice or

15 to indicate a general business practice?

16      A.  It's my opinion for this particular case and

17 this particular category.

18      Q.  But my question is just generally speaking,

19 not just tied to this particular case, is 1,333 acts

20 enough to indicate a general business practice in your

21 opinion?

22      A.  In many cases, it might be.  But I would need

23 to know the context of those claims and, you know, the

24 various facts surrounding those claims for me to render

25 a conclusion.
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 1      Q.  So it's somewhat subjective, the determination

 2 of how many acts constitute a general business

 3 practice?

 4      A.  Subjective in the sense that it -- the

 5 specific facts of a particular case would lead me one

 6 way or the other.

 7      Q.  So back to my original question, though.  Is

 8 there any documentation, any internal standards or

 9 procedures the Department has that gives some meat to

10 the conclusion of how you determine what occurs with

11 such frequency so as to indicate a general business

12 practice?

13      MR. STRUMWASSER:  Asked and answered.

14      THE COURT:  Overruled.

15      THE WITNESS:  No, not other than the statutes and

16 that I previously cited.

17      MR. VELKEI:  Q.  Have you at least sat down with

18 other either deputy commissioners or people within your

19 department to come to a consensus amongst your

20 department about what is the right number to use?

21      MR. STRUMWASSER:  Argumentative with respect to

22 "at least."

23      THE COURT:  All right.

24      MR. VELKEI:  You can take that out of the

25 question.  That's fine with me.
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 1      THE COURT:  Okay.

 2      THE WITNESS:  I disagree with the premise.  There

 3 is no right number.  It's any number combined with the

 4 context of a particular case.  So, yes, several

 5 discussions have taken place with regard to how this

 6 statute is interpreted and various scenarios that might

 7 apply.

 8      MR. VELKEI:  Q.  I'm just going to grab this board

 9 if I could.  If I could, just for purposes of my

10 question, I understand your position but I don't want

11 you to conflate the "knowingly committed" with the

12 "occurs with such frequency."  I just want to focus on

13 "occurs with such frequency."

14          Mr. Strumwasser, I hope you're following me so

15 you can tell me if I'm getting it wrong.

16      MR. STRUMWASSER:  Count on it.

17      MR. VELKEI:  "Occurs with such frequency so as to

18 indicate a general business practice"?

19      THE COURT:  No.  Is that right?  "Indicate"?

20      MR. GEE:  "Occurs" doesn't --

21      MR. VELKEI:  I just want to get the exact language

22 of the statute.

23      MR. STRUMWASSER:  "Performing with such frequency

24 as to indicate a general business practice."

25      MR. VELKEI:  "Performing with such frequency as to
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 1 indicate a general business practice."

 2      Q.  So to make sure I understand, there's no

 3 written guidelines within the Department that defines

 4 how frequent it has to be to constitute a general

 5 business practice, correct?

 6      A.  That's correct.

 7      Q.  So this concept of 1,333 is frequent enough is

 8 your personal opinion?

 9      A.  It's my conclusion based on the facts of this

10 particular case.

11      Q.  It's your personal conclusion, correct?

12      A.  It's my conclusion on behalf of the

13 Department.

14      Q.  Well, did you talk to anybody else about

15 whether 1333 was enough other than your counsel before

16 rendering the conclusion that it was enough to

17 constitute a general business practice?

18      A.  Not the 1333 in this particular case, no.

19      Q.  Then there's no hard and fast number in your

20 opinion that is enough to indicate a general business

21 practice?

22      A.  Correct.

23      Q.  And I'm assuming under that scenario that,

24 one, the Department has never published any kind of

25 bulletin, put anything on their Web site that would
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 1 inform companies, licensed insurers about how frequent

 2 it had to be to indicate a general business practice?

 3      A.  No, other than the insurance company's

 4 obligation to know and comply with the law and these

 5 particular statutes that we're talking about here,

 6 790.03(h) and definition of "knowingly" and the

 7 preamble of the Fair Claims Settlement Practices

 8 regulations.

 9      Q.  And unlike the NAIC manual, your view is one

10 does not need to know what the denominator is to reach

11 a conclusion of whether it's frequent enough, correct?

12      A.  Correct, it's not absolutely necessary.

13      Q.  "Absolutely necessary," it's sort of

14 necessary?

15      A.  Depending on the context of a particular case,

16 it may be something, you know, that's relevant.

17      Q.  Is there any circumstance in this case in the

18 testimony you're offering here today where the

19 denominator becomes relevant to your assessment of what

20 is a general business practice?

21      A.  I don't know whether I would say that there's

22 a category where it becomes relevant, but a denominator

23 is certainly important or telling to particular

24 categories.

25      Q.  Okay.  Didn't apply a denominator to this
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 1 particular category, correct?

 2      A.  Correct.

 3      Q.  Let's just go to that table of contents.

 4          Can you tell me which -- in which categories

 5 the denominator would be important in understanding

 6 whether it occurred with such frequency so as to

 7 indicate a general business practice?

 8      A.  I guess I would refer to the -- let's see.

 9 Either Section C or D regarding the EOBs or the EOPs,

10 the denominator was, in essence, all the violations --

11 all of the EOPs in that time period, as far as I

12 understand, did not contain the language.  So that

13 would be telling and important to also consider whether

14 there was a frequency issue as well as Category D,

15 which talks about the IMR information exclusion, which

16 I understand -- if I understand correctly, also was not

17 included in any of the EOBs during that period of time.

18      Q.  But if I understand correctly, you didn't

19 reach a conclusion that there is a general business

20 practice as to either Category C or D.  Isn't that what

21 you testified to this morning?

22      A.  No, I did in both of those.

23      Q.  You did now?  You testified this morning you

24 had not determined whether in fact those were general

25 business practices.
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 1      MR. STRUMWASSER:  Argumentative as to "now."

 2      THE COURT:  What do you mean?

 3      MR. STRUMWASSER:  "You did now."

 4      MR. VELKEI:  Q.  You testified this morning you

 5 had not determined whether those were in fact general

 6 business practices.  That's my question.  Correct?

 7      A.  I may have but I clarified it later in the

 8 testimony where I testified to the effect that, if I

 9 determined a category of violations to have been

10 committed knowingly, that in itself constitutes a

11 general business practice.  I may or may not have gone

12 on to discuss the aspect of frequency or frequently --

13 frequency, I'm sorry.  To also discuss whether

14 frequency would also lead me to the conclusion of

15 general business practice.

16      Q.  Let's tie that knot.  Why don't we look at

17 those two categories and confirm whether you did the

18 analysis because I recollect your testimony was did you

19 not.

20      MR. STRUMWASSER:  Did not what?

21      THE COURT:  Do that analysis, the second analysis.

22      THE WITNESS:  Give me one second.  I'll get there.

23 So I'm looking at Page 44, Lines 14 through 21, that

24 particular question.  The question was, "Given this

25 information, were these acts knowingly committed or



22871

 1 performed with such frequency as to indicate a general

 2 business practice," and my response was yes.

 3      MR. VELKEI:  Q.  These acts are in violation --

 4 "yes, these acts are in violation that PacifiCare

 5 knowingly committed."  Can you show me where you

 6 reached the conclusion that there is a general business

 7 practice and that they occurred with such frequency to

 8 indicate such a general business practice?

 9      A.  I didn't discuss the frequency aspect of it.

10 I only discussed the "knowingly committed" aspect of it

11 which drew me to the conclusion that it was a general

12 business practice.

13      Q.  So to be clear, even though you've identified

14 this as a category where it would be important to know

15 what the denominator is, you didn't even perform an

16 analysis of whether it occurred with such frequency so

17 as to indicate, correct?

18      A.  I don't believe I said "important" by itself.

19 I said "important in telling."

20      Q.  Why don't we close the loop on the EOB.

21      MR. STRUMWASSER:  I don't think he was finished.

22      MR. VELKEI:  I'm sorry, sir.

23      THE WITNESS:  I'm done.

24      MR. VELKEI:  Q.  So on the EOB you didn't reach a

25 conclusion that that occurred with such frequency so as
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 1 to constitute a general business practice either, did

 2 you, sir?

 3      A.  I --

 4      Q.  I'm sorry, on the EOP.  I get those confused

 5 too often.  So you were just talking about the EOP or

 6 the EOB when you referenced -- hold on a second.

 7          So you were referencing Page 44, Lines 14 to

 8 21 which deals with EOPs.  So now turning to EOBs, you

 9 did not reach any conclusion that it occurred with such

10 frequency so as to constitute a general business

11 practice with regard to that category either, correct,

12 sir?

13      A.  Correct with regard to the frequency aspect,

14 yes.

15      Q.  So back to my original question of when do you

16 think it's important to look at the denominator, could

17 you identify some categories where you actually

18 undertook that analysis of whether it occurred with

19 such frequency as to constitute or indicate a general

20 business practice.

21          Maybe to jump to the -- jump things a little

22 bit if that would help, right, would it be fair to say

23 in the context of the late pay allegations it would be

24 important to understand the denominator, the bucket of

25 34,997 alleged violations?
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 1      A.  I don't know.  I'd have to look at that

 2 section.

 3      Q.  Okay.  You want to do that?

 4      A.  I did discuss frequency in that particular

 5 category.

 6      Q.  So my question was so in that category it

 7 would be important to understand the denominator in

 8 determining whether it occurred with such frequency so

 9 as to indicate a general business practice?

10      A.  It may be some additional information.  It's

11 not necessary in order to lead me to the conclusion

12 which I did in this case that it was a general business

13 practice.

14      Q.  So you're saying it might be important?

15      A.  I'm saying it -- it may be important and

16 telling with regard to adding further context to this

17 category.

18      Q.  And understanding how frequently it actually

19 occurred, correct?

20      A.  If that was my desire, yes.

21      Q.  Any other categories you want to identify?

22      A.  No.

23      Q.  Just out of curiosity, is there something in

24 writing or some standard that sets forth when it's

25 important to actually look at a denominator or total
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 1 population that the Department maintains?

 2      A.  No.

 3      Q.  Fair to say that reasonable compliance

 4 officers might disagree about what -- how often

 5 something has to occur to infer a general business

 6 practice or to indicate one?

 7      A.  I don't know whether they would disagree or

 8 agree.  It's not their primary function to ascertain

 9 that aspect of these particular violations at the point

10 in time that they're conducting the exam.

11      Q.  Compliance officers are charged every day with

12 citing violations of Section 790.03, correct?

13      A.  Yes.

14      Q.  They're trained on the statute, correct?

15      A.  Yes.

16      Q.  They're trained on the regulations, correct?

17      A.  Yes.

18      Q.  So this isn't really something that only

19 lawyers do, correct, Mr. Cignarale?

20      A.  No, that's not correct.

21      Q.  Okay.  We'll get back to that later, I

22 promise.  But just to close the loop, can reasonable

23 compliance officers disagree, in your mind, or -- if I

24 were to put five people in this room and ask them

25 separately how often does something have to occur in
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 1 order to indicate a general business practice, are you

 2 confident they will give you the same number every

 3 time?

 4      MR. STRUMWASSER:  Speculation.

 5      THE COURT:  I'll allow it.

 6      THE WITNESS:  I don't have an answer to that in

 7 the sense that my examiners -- my market conduct

 8 examiners are not charged with ascertaining a general

 9 business practice at the time that they're conducting

10 the exam and up until that exam is adopted.

11          The only time this it's even discussed is

12 after an exam is adopted and when enforcement action is

13 either being contemplated or it's been filed.

14      MR. VELKEI:  Q.  So is it your testimony that

15 compliance officers are not trained on how frequently

16 something has to occur to constitute a general business

17 practice?

18      A.  Correct.

19      Q.  That is part of the statute though, correct?

20      A.  Not specifically, no.

21      Q.  The language about "performs or occurs with

22 such frequency so as to indicate a general business

23 practice" is in fact part of the statute 790.03,

24 correct?

25      A.  That is, yes.
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 1      Q.  Your testimony was that the examiners are

 2 trained on that statute, correct?

 3      MR. STRUMWASSER:  Misstates his testimony.

 4      THE COURT:  I don't remember.  I'll allow it.

 5      THE WITNESS:  They are trained on many statutes,

 6 including this one, yes.

 7      MR. VELKEI:  Q.  And all the regulations

 8 associated with it, correct?

 9      A.  Yes.

10      Q.  And fair to say there's no regulation

11 implemented by the Department that defines how often

12 something has to occur so as to indicate a general

13 business practice?

14      A.  That's correct.

15      Q.  Now, when we talk about compliance officers,

16 sir, we're talking about both market conduct examiners

17 and consumer compliance officers, correct?

18      A.  I am, yes.

19      Q.  And both market conduct examiners and consumer

20 compliance officers regularly cite companies for 790.03

21 violations, correct?

22      A.  Yes.

23      Q.  And that is part of their training on both

24 sides of that department, correct?

25      A.  Yes.
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 1      Q.  Are you still involved in that training?

 2      A.  Not in terms of a hands-on training of staff,

 3 no.

 4      Q.  And I'm sorry if I've already asked this but

 5 is there any kind of training manuals that the

 6 examiners are provided with?

 7      A.  I don't know if there are or not.

 8      Q.  Okay.  So focusing back, if we can, on the

 9 late pays and so make sure I understand your testimony,

10 it might be of interest to look at the total population

11 of claims, in other words the denominator in evaluating

12 whether the late pays constitute a general business

13 practice, correct?

14      A.  In certain cases, yes.

15      Q.  So looking at this particular case, sir, and I

16 can direct your attention to Page 108 which is part of

17 that discussion, the Department determined that there

18 were 34,997 alleged violations of 10123.13 around

19 timeliness of payment, correct?

20      A.  Yes.

21      Q.  And to be clear, the Department had four years

22 to look at this issue; isn't that correct?

23      MR. STRUMWASSER:  What issue?

24      MR. VELKEI:  Timeliness.

25      MR. STRUMWASSER:  I don't think there's any
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 1 foundation for that.  I mean.

 2      THE COURT:  Is that an objection?

 3      MR. STRUMWASSER:  Yes, no foundation.

 4      THE COURT:  Can you repeat the question.

 5          (Record read)

 6      THE COURT:  I'll allow it.

 7      THE WITNESS:  I don't know.

 8      MR. VELKEI:  Q.  You do know that the market

 9 conduct examination looked at the total population of

10 paid claims in assessing timeliness, correct?

11      A.  I believe that was one of the components, yes.

12      Q.  So all of that data was provided back in 2007

13 at the minimum, right?

14      A.  I can accept that.

15      Q.  So roughly four years ago, right?

16      A.  That makes sense.

17      Q.  And presumably the Department did what they

18 represented they did which was looked at that entire

19 population to determine how many claims were not timely

20 in their opinion, correct?

21      A.  Yes.

22      Q.  And the initial allegation was there are

23 42,137 alleged payments that were untimely, right?

24      A.  I don't know the exact number but it sounds

25 about right.
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 1      Q.  After further inquiry and lots of evidence

 2 being submitted in this case, the Department looking at

 3 the issue again concluded that there were 34,997 claims

 4 that were note paid timely, correct?

 5      A.  Yes.

 6      Q.  So those -- those are the only alleged claims

 7 that are -- have been determined to be noncompliant

 8 with the timeliness statute, correct?

 9      A.  I believe so, yes.

10      Q.  If you -- if we turn to Page 108 of your

11 testimony, sir, you talk about this report by

12 exception.  Do you see your testimony there?

13      A.  Yes.

14      Q.  If I understand correctly, and I'm going to

15 sort of reduce it to its simplest point, report by

16 exception means you only find what you look at,

17 correct?

18      A.  No.

19      Q.  So what does it mean, in your opinion?

20      A.  It means we only find what we find.  It means

21 we only find what we find and we only identify what we

22 find.  We don't know what we don't find.

23      Q.  Okay.  But then using this as an example, we

24 know that, after four years of looking, you found

25 34,997 alleged instances in which a claim was not
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 1 timely paid, correct?

 2      A.  No, I wouldn't agree.  I mean, the four years,

 3 I don't understand that aspect of it.

 4      Q.  I thought we went through that, but let's put

 5 that aside.  At the end of the day the number of claims

 6 that were allegedly not paid timely is 34,997, right

 7 out of your report, right?

 8      A.  Yes.

 9      Q.  I want you to assume that the population of

10 paid claims is 1 million.  All right?

11      A.  Okay.

12      Q.  So that would be roughly 3 1/2 percent of the

13 claims in the population were not paid timely, correct?

14      A.  I'll trust your math, yes.

15      Q.  Okay.  But don't trust my math.  If you need a

16 calculator I've got one.  Right, because I'm not good

17 at math.  Don't trust me for anything.  I'm sure

18  Mr. Strumwasser told you that.

19      A.  Yes.

20      Q.  Roughly 3 1/2 percent?

21      A.  Yes.

22      Q.  Now, that would not constitute a general

23 business practice under the NAIC standards set forth on

24 the screen and in Exhibit 5648, correct?

25      MR. STRUMWASSER:  Mischaracterizes 5648.
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 1      THE COURT:  Overruled.

 2      THE WITNESS:  It may or may not.  It really -- it

 3 wouldn't fall within the presumed parameters.

 4      MR. VELKEI:  Q.  Okay.  So we can at least agree

 5 that 3 1/2 percent under NAIC standards is not

 6 sufficient to presume the existence of a general

 7 business practice?

 8      MR. STRUMWASSER:  Under the NAIC.

 9      THE COURT:  Under this?

10      MR. VELKEI:  Yes.

11      THE WITNESS:  No, I wouldn't agree with that.

12      MR. VELKEI:  Q.  What piece of that don't you

13 agree with, sir?

14      THE WITNESS:  Maybe I could have the question read

15 back.

16          (Record read)

17      THE WITNESS:  I'm sorry.  I've lost my train of

18 thought.  Could I have just the first part again?

19          (Record read)

20      THE WITNESS:  I just think that I don't read that

21 sentence in that fashion.  I don't read it -- it

22 suggests that if it's 7 percent, I can presume it, but

23 it doesn't say I can't presume it if it's less than

24 that.

25      MR. VELKEI:  Q.  Well, let me --
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 1      A.  So I don't understand.

 2      Q.  Let me try to just break it down to at least

 3 say the 3 1/2 percent, based upon the standard that's

 4 on the screen in 5468, wouldn't -- based upon the

 5 writing right there -- create the presumption of a

 6 general business practice as set forth in the standard

 7 that is before you in the NAIC current manual.

 8      A.  Okay.  I can agree with that.

 9      Q.  Great.  Let's move on.  Why don't we turn to

10 Page 109, if we could.

11          Did you actually read through this whole 180

12 pages word for word?

13      A.  Of what?

14      Q.  Of your testimony.

15      A.  Yes.

16      Q.  How many drafts were you provided of it before

17 it was put into final?

18      MR. STRUMWASSER:  Objection, we have an agreement

19 in the stipulation made in your order that drafts are

20 not admissible or relevant.

21      MR. VELKEI:  I agree that drafts do not need to be

22 produced.  I'm just simply asking how many drafts of

23 this testimony did he see.

24      MR. STRUMWASSER:  Irrelevant.

25      THE COURT:  Sustained.
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 1      THE COURT:  We know there are at least two.

 2      MR. VELKEI:  One second to find my place.

 3          Chuck, if you could put on the screen Page

 4 109, Lines 1 through 5.

 5          "I would not expect there to be any dispute

 6 that, for example, the outsourcing to Lason and the

 7 institution of EPDE and the United front end represent

 8 business practices and that the manner in which they

 9 implemented are part of those business practices.".

10      Q.  You are certainly not contending, are you, Mr.

11 Cignarale, that outsourcing to Lason constituted an

12 unfair business practice under Section 790.03, correct?

13      A.  Not in this sentence, no.

14      Q.  How about anywhere in your testimony?

15      A.  I certainly reviewed it in the assumed facts

16 certainly referenced it in areas where in particular

17 categories it became relevant, but that's not what I'm

18 saying in this sentence.

19      Q.  Are you then contending, to make sure I

20 understand you, that outsourcing to Lason is an unfair

21 business practice under Section 790.03?

22      A.  No.

23      Q.  Okay.  Good.  Are you contending that the

24 institution of the EPDE feed was an unfair business

25 practice under Section 790.03?
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 1      A.  Not in this sentence, no.

 2      Q.  Anywhere in your testimony, sir?  It's very

 3 specific.  Are you contending that the implementation

 4 of EPDE constitutes an unfair business practice under

 5 790.03?

 6      A.  I would say that, yes, that the outsourcing

 7 may have resulted in an unfair business practice.

 8      Q.  That's not my question to you.  Does the

 9 outsourcing itself constituted an unfair general

10 business practice under Section 790.03?

11      A.  Solely the outsourcing without any other

12 facts, no.

13      Q.  Okay.  And the same question with regard to

14 the institution of EPDE, is that an unfair business

15 practice under Section 790.03?

16      A.  Again, solely for purposes of the outsource --

17 the act of outsourcing, no.

18      Q.  We're talking about the institution of EPDE.

19      A.  Oh.  Solely for the purpose of instituting it,

20 then, no.

21      Q.  And when you say "solely for the purpose of

22 instituting it," what do you mean by that?

23      A.  What I mean is that there could be some

24 categories here which I would have to go through and

25 take the time to look at, where either in this case the
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 1 EPDE function may have led to some of the violations

 2 that are being alleged here and therefore I may have

 3 concluded that the use of EPDE may have had a

 4 relationship to those violations which may have led me

 5 to conclusions in this case.

 6      Q.  Do you know what EPDE stands for?

 7      A.  No, I don't offhand, no.

 8      Q.  How about what EPDE is?

 9      A.  I believe it's a kind of a bridge between the

10 claims engine and another phase of the process at --

11 maybe the provider -- maybe the provider contract

12 loading.  I'm not sure.

13      Q.  You just don't know?

14      A.  That's what I recall.  I would have to go back

15 and look at the assumptions here.  But that is supposed

16 kind of be the bridge between the contracts, I think,

17 and the claims engine so that the claims are processed

18 properly.

19      Q.  Okay.  So EPDE -- I just want to make sure I

20 can understand what you're saying.

21          So EPDE is a bridge between provider contracts

22 and the claims engine?

23      A.  Could be, yes.

24      Q.  Do you know one way or the other?

25      A.  I know that it's a -- again, like a type of
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 1 bridge, technical bridge between information on the

 2 provider side and information on the claim side.

 3      Q.  You're sure about that?

 4      A.  That's my best understanding of it.

 5      Q.  Presumably you relied upon that understanding

 6 in offering your opinions here today?

 7      A.  Yes.

 8      Q.  How about United front end?  Do you have any

 9 idea what that is?

10      A.  I read it here in the assumptions.  I don't

11 recall offhand without looking further into it.

12      Q.  Can you give me some sense of what it means?

13      A.  I would have to go through again this 180-page

14 document and see where I see mention of it.

15      Q.  So to be clear you don't know what United

16 front end means but you think it contributed to the

17 violations in this case, that is your testimony?

18      A.  I didn't say I thought it did.

19      Q.  "In this case, several business practices

20 contributing to the violations were identified by

21 PacifiCare itself."  I took from that, sir, that you

22 were concluding that United front end contributed to

23 the violations in this case.  Is that not what you're

24 saying?

25      A.  This sentence is saying that those are in fact
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 1 business practices.  The act of outsourcing or

 2 instituting various programming or putting in functions

 3 into the system, into the claims processing system.

 4      Q.  Can we agree that you don't know one way or

 5 the other whether United front end actually contributed

 6 to any of the violations that are being charged?

 7      A.  No, because that is what I concluded.  I would

 8 need to go back to my testimony to find the

 9 information.

10      Q.  So you're certain that, in fact, United front

11 end contributed to the violations in this case?

12      A.  That's my --

13      Q.  Alleged violations?

14      A.  That's my conclusion based on the assumptions

15 that I read.

16      Q.  Which categories of alleged charges did that

17 contribute to?

18      A.  The ones where I cited it as a contributing

19 factor.

20      Q.  Can you just identify them generally?

21      A.  I would need to go through here and catch up

22 with that.

23      Q.  The answer is no then?

24      A.  I cannot identify them without going through

25 the document and looking at them.
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 1      Q.  How many charges did United front end

 2 contribute to?

 3      MR. STRUMWASSER:  No foundation.  He's already

 4 said he'd need to go through document.

 5      THE COURT:  Overruled.

 6      THE WITNESS:  I don't know.

 7      MR. VELKEI:  Q.  Lason, outsourcing to Lason, what

 8 buckets of alleged violations did outsourcing to Lason

 9 contribute to?  Do you know?

10      A.  Off the top of my head I can't name them.  I

11 can name a few.  But -- okay.  One -- one is the

12 outsourcing to Lason caused the -- according to the

13 assumptions, the COCCs to be misdirected or lost or

14 whatever, whatever the term might be that caused them

15 not to be input into the claims engine which caused the

16 claims to be denied.

17      Q.  Lason wasn't implemented until 2006, correct?

18      A.  I don't know off the top of my head.

19      Q.  Does that sound about right, sir?

20      A.  Without reviewing the assumptions, I wouldn't

21 know.

22      Q.  Mr. Cignarale, would it surprise you to learn

23 that the issue around COCCs predated the merger let

24 alone the outsourcing to Lason?

25      A.  No.
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 1      Q.  So presumably you can concede right up front

 2 there there's some bucket of those alleged violations

 3 that had nothing to do with Lason, correct?

 4      A.  No, I can't concede that.  It's possible but

 5 I -- I can't concede that.

 6      Q.  Fair to say you don't have any estimate of how

 7 many alleged violations were caused by outsourcing to

 8 Lason, correct?

 9      A.  No, not specifically.

10      Q.  What was the particular practice around

11 outsourcing to Lason that caused these issues around

12 COCCs, in your opinion?

13      A.  Well, I would want to refer back to this

14 section and take a look at it.

15      Q.  Can you give me a general sense, sir?

16      MR. STRUMWASSER:  He's asked for an opportunity to

17 refer back to the sentence.  I think he's allowed to do

18 that.

19      THE COURT:  Okay.

20      MR. VELKEI:  Okay.

21      THE WITNESS:  What I considered was on Page 21,

22 Lines, I guess, 5 onward.  "In July 2006, the mail

23 routing function was outsourced to a company called

24 Lason which also took over scanning and storage of

25 secondary documents.  COCCs sent through the mail were
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 1 routed to PacifiCare's staff through Lason's DocDNA

 2 system.  However the document routing rules provided to

 3 Lason were fragmented, lengthy and complex.  Documents

 4 were improperly coded over 30 percent of the time and

 5 were frequently lost and misrouted."

 6      MR. VELKEI:  I'd just have the record reflect that

 7 the witness is reading from his written testimony word

 8 for word.

 9      THE COURT:  Okay.

10      MR. VELKEI:  If you would turn and then we can

11 take a break after this.

12      THE COURT:  Yes.

13      MR. VELKEI:  Q.  If you would turn to Page 15,

14 Mr. Cignarale.

15          And, Chuck, if you could put up Lines 11

16 through 28 on the board for me.

17          So Mr. Cignarale, if you just read along with

18 me on Line 15.  "Assuming the violations have been

19 proved, there is no need to trace any specific

20 violations back to a specific cause.  The acts in

21 violation, for instance the late payment of claims, are

22 unlawful whether they attributable to Lason, to

23 MedPlans, or to other practices that may not have even

24 been discovered by the Department.  However it is a

25 reasonable inference that, for instance, Lason losing
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 1 documents for months contributed to late payment of at

 2 least some claims.".

 3          Let me just stop there.  Is that your term,

 4 "reasonable inference"?  Did you use that word?

 5      A.  Yes.

 6      Q.  "Losing documents for months" -- "is a

 7 reasonable inference of Lason losing documents for

 8 months contributed to late payment of at least some

 9 claims."  Do you know how many, Mr. Cignarale?

10      A.  No.

11      Q.  Do you have any idea?

12      MR. STRUMWASSER:  Asked and answered.

13      THE COURT:  I'll allow it.

14      THE WITNESS:  No idea.

15      MR. VELKEI:  Q.  Is there any place in your

16 written testimony that will have that answer for me?

17      A.  I'm not aware of it.

18      Q.  You're pretty confident without looking, sir?

19 Or do you want to take the time?

20      A.  I'm not aware of any.

21      Q.  In fact isn't it your conclusion, sir, that we

22 need to prove the negative?

23      MR. STRUMWASSER:  Argumentative.

24      THE COURT:  Could you --

25      MR. VELKEI:  Let me withdraw.  I'm happy to
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 1 rephrase.

 2      Q.  So to be clear, the impact of this testimony,

 3 Mr. Cignarale, is you can't say for certain how many

 4 violations, alleged violations were caused by Lason,

 5 for example?

 6      A.  Not specifically.

 7      Q.  Right.  And so you recognize that there may

 8 well have been other reasons why those claims were paid

 9 late, correct?

10      A.  Yes.

11      Q.  And you can't say for certain whether those

12 other reasons were even wrongful or legitimate reasons

13 under the circumstances, correct?

14      MR. STRUMWASSER:  Objection, it's not clear to me

15 what constitutes a legitimate reason for a late

16 payment.  It's just ambiguous.

17      THE COURT:  Do you understand the question?

18      THE WITNESS:  No.

19      THE COURT:  All right.

20      MR. VELKEI:  Q.  You recognize that there may be

21 reasons for late payments unrelated to Lason, right?

22      A.  It's possible, yes.

23      Q.  And it is your view, as expressed in this

24 testimony, that PacifiCare has a burden of proving that

25 the late pays were not based upon wrongful conduct,
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 1 correct?

 2      A.  No.

 3      Q.  That's not correct?

 4      A.  Correct.

 5      Q.  So PacifiCare has access to the evidence of

 6 other causes that my contradict the inferences being

 7 drawn here, but in the absence of such evidence the

 8 inferences remain sound.  So you're essentially saying

 9 PacifiCare should come forward with evidence that shows

10 it was caused by something other than Lason.  Is that

11 your testimony?

12      A.  This isn't referring strictly to the Lason and

13 strictly to the COCCs.  This isn't even in one of the

14 categories for the penalties.

15      Q.  So it's a broader statement that to the extent

16 PacifiCare contends it was unrelated to Lason or some

17 of the other things you've talked about, it's our

18 burden to proof essentially that they weren't related

19 to the reasons that you contend, correct?

20      A.  No.  The point here is that the Department is

21 alleging that violations occurred, that unfair

22 practices have occurred.

23          And based on the assumptions that I was

24 provided, I determined the appropriate penalty amount

25 as well as other considerations for which penalty
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 1 category.  That's -- had there been evidence prepared

 2 in those assumptions that had -- that would have led me

 3 to a different conclusion and had that evidence been

 4 presented by PacifiCare, that would have suggested and

 5 contradicted the inferences drawn here, as I stated in

 6 my testimony, then I certainly would have considered

 7 it.

 8      Q.  But your testimony was that your testimony is

 9 based upon assumptions provided to you by counsel and

10 unless it's specifically indicated, not based upon the

11 evidence within the record, correct?

12      A.  Correct.

13      Q.  So PacifiCare would not have had an

14 opportunity to present you with some of that evidence;

15 isn't that true, Mr. Cignarale?  Certainly not before

16 today.

17      A.  The evidence that I used to draw my

18 conclusions in my testimony is from the assumptions

19 that I was provided.

20      Q.  PacifiCare was not given an opportunity to

21 present some of this evidence you're referring to in

22 the context of you rendering your opinions here today,

23 correct?

24      MR. STRUMWASSER:  Excuse me.  PacifiCare was not

25 given an opportunity to make assumptions.  That was
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 1 what was done under the direct.

 2          PacifiCare now has an opportunity to make

 3 counter-assumptions if it wants.  There's nobody who's

 4 been presenting evidence.  He's been given assumptions.

 5 They happen to be found in evidence, but --

 6      MR. VELKEI:  So why is he talking about evidence?

 7 He has access to the evidence.  "In the absence of such

 8 evidence, the inferences remain sound."  He is talking

 9 about evidence.

10          And my question, your Honor, is simply, we

11 were not given an opportunity to present evidence prior

12 to his rendering his opinions.  It's a simple question.

13 It's a yes or no.

14      MR. STRUMWASSER:  The Department has sought to

15 give him the assumptions, including their position.  If

16 the Department has left something out in the questions,

17 then he can give them that evidence if it's founded in

18 the record.

19          The evidence has been amassed over two years.

20      MR. VELKEI:  The conclusion, your Honor, is that

21 because there is no evidence, he was not presented with

22 any evidence on this issue, he's going to draw the

23 reasonable inference that it must be related to Lason.

24 And the question is simply a simple one.  And I think

25 we all know the answer to the question.  I just want it
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 1 on the record.

 2          PacifiCare was not given an opportunity to

 3 present evidence prior to him rendering the opinions in

 4 this case.

 5      MR. STRUMWASSER:  "Evidence" is just the wrong

 6 word in this.

 7      MR. VELKEI:  It's the word he uses and the word he

 8 uses in his testimony.  So you may want to put a

 9 different word in his mouth, but the word he's been

10 using is "evidence."

11      THE COURT:  Is there a question pending?

12      MR. VELKEI:  Yes, your Honor, there is.  May we

13 have it read back?

14      THE COURT:  Yes.

15          (Record read)

16      MR. STRUMWASSER:  So then I will also add it's

17 ambiguous as to present to whom?

18      THE COURT:  Do you want to rephrase?

19      MR. VELKEI:  Q.  Mr. Cignarale, we were --

20 PacifiCare was not given an opportunity to present you

21 with evidence in -- prior to your rendering your

22 opinions in this case, correct?

23      A.  Correct, absent it coming from Department

24 counsel to me from PacifiCare, yes.

25      MR. VELKEI:  I just want to note for the record
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 1 that Mr. Strumwasser didn't come to me and ask if there

 2 was any evidence I wanted to show Mr. Cignarale.  It's

 3 time for a break.

 4      THE COURT:  Come back at 3:15.

 5          (Recess taken)

 6      THE COURT:  Go back on the record.

 7          Go ahead.

 8      MR. VELKEI:  Q.  All right.

 9          Mr. Cignarale, I'd like to show you excerpts

10 from 2008 and a report of the Insurance Commissioner.

11 And what I've done is simply just excerpted their

12 provisions related to your department because it's a

13 thick document, so I want to make sure we all stay

14 focused.

15          So it would be the "2008 Annual" -- the

16 section called "2008 Annual Report Consumer Services

17 and Market Conduct Branch."  Okay?

18          So I'm going pass out some copies.  And why

19 don't you take a moment to look that over, sir, and let

20 me know when you're done.

21      THE COURT:  Is this something that needs to be

22 marked?

23      MR. VELKEI:  Yes, please, your Honor.  I believe

24 it's 5469.

25      THE COURT:  How about 5649?
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 1      MR. VELKEI:  That sounds better.  Thank you.

 2          (Respondent's Exhibit 5649 marked for

 3           identification)

 4      MR. VELKEI:  Q.  My questions, Mr. Cignarale, are

 5 going to be directed at Pages 125, 126 and 127 of that

 6 document with some general questions beyond that, but

 7 to focus you on where we're going to be going.

 8          And, Chuck, if you could put up Page 125.

 9      A.  Okay.

10      Q.  Do you recognize what's been marked as an

11 exhibit in this case, sir?

12      A.  I can't say definitively, but it appears to be

13 the 2008 annual report of the Insurance Commissioner.

14      Q.  And this is the particular section that

15 relates to your department, correct?

16      A.  To my branch, yes.

17      Q.  So consumer services and market conduct

18 branch.  And at the time this report was prepared and

19 finalized, you were the head of that branch, correct?

20      MR. STRUMWASSER:  Actually, that's a compound

21 question; "prepared and finalized," two different

22 times.

23      THE COURT:  Well, if there's a distinction, please

24 let me know.

25      THE WITNESS:  Yes.  It appears this is for
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 1 calendar year 2008, and I was deputy insurance

 2 commissioner at that time.

 3      MR. VELKEI:  Q.  Deputy insurance commissioner did

 4 you say?

 5      A.  Yes.

 6      Q.  Presumably, you would have had input to this

 7 to the extent it was appropriate?

 8      A.  To the content of this language?

 9      Q.  Yes, the annual report for your branch.

10      A.  Yes.

11      Q.  Did you in fact provide comments or input?

12      A.  I may have.  I don't recall specifically.

13      Q.  So the purpose of presenting this to you,

14 Mr. Cignarale, is to sort of talk a little bit about

15 what you call the enforcement program as it relates to

16 health insurers, sir.

17          So if I understand correctly, and I'm going to

18 focus your attention on that title, after SB 367 was

19 created, you developed what's called a Patient and

20 Provider Protection Act unit?

21      A.  I don't know that that was the case.

22      Q.  Have you heard that term used before?

23      A.  Other than this report, no.

24      Q.  So the Department publishes an annual report

25 for your branch which describes a Patient and Provider
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 1 Protection unit --

 2      THE COURT:  "Act unit."

 3      MR. VELKEI:  Q.  -- "Act unit," and your testimony

 4 is you've never heard of that before?

 5      A.  My testimony is that the Department of

 6 Insurance did not create a Patient and Provider

 7 Protection Act unit.  This particular -- as best I

 8 recall, this particular Paragraph 1, which begins at

 9 the top "Items 0845-001-0217," is a reference directly

10 taken from the legislative budget committee's

11 documentation which resulted in the requirement for

12 this report -- this portion of the report to be created

13 and placed in the annual report.

14      Q.  So this report was prepared at the direction

15 of the California legislature?

16      MR. STRUMWASSER:  Objection as to "this report."

17 Ambiguous.

18      MR. VELKEI:  Q.  The annual report in front of

19 you, Mr. Cignarale?

20      A.  The annual report, the entire document, was

21 created in response to several sections of various

22 provisions of the Insurance Code.  This particular

23 Patient Provider Protection Act section was prepared in

24 response to a direction by the budget committee as

25 listed here, these committees, to prepare this report.
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 1      Q.  Okay.  And the statements that are made in

 2 this section of the annual report are true and correct,

 3 right?

 4      A.  I'm not sure which statements -- these

 5 statements -- the report portion prepared by the

 6 Department of Insurance, I don't have any reason to

 7 believe it's not correct.

 8          I don't know what is correct or incorrect in

 9 the actual Paragraph 1, "Patient and Provider

10 Protection Act unit."  That was language directly taken

11 from the budget committee, from the legislature.

12      Q.  Was Senator Yee on the budget committee?

13      MR. STRUMWASSER:  Senator who?

14      MR. VELKEI:  Yee, Y-E-E.

15      A.  I don't recall.

16      MR. VELKEI:  Q.  So I'm still a little unclear.

17 Is there actually a Patient Provider Protection Act

18 unit in the Department of Insurance under your branch?

19      A.  No, there isn't.

20      Q.  Never has been?

21      A.  Never has been.

22      Q.  Never been called that?

23      A.  No.

24      Q.  Why was it called that here?

25      MR. STRUMWASSER:  No foundation.
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 1      THE COURT:  Sustained.

 2      MR. VELKEI:  Q.  The paragraph below numbered 1

 3 describes certain activities that were taken in

 4 response to the implementation of SB 367 and SB 634.

 5 You see there's a variety of steps, 1, 2, 3, 4, 5.

 6      MR. STRUMWASSER:  That's not the ones that are

 7 highlighted here.

 8      THE WITNESS:  Yes, I see that.

 9      MR. VELKEI:  Q.  Are those statements true and

10 accurate?

11      A.  I don't have any reason to doubt its accuracy.

12      Q.  So one can reasonably rely, sir, that the

13 statements -- the actions the Department said they took

14 they actually took?

15      A.  Yes.

16      Q.  Okay.  And presumably you would have had

17 responsibility as the head of that branch to make sure

18 those actions were taken?

19      A.  In this particular year, yes.  This refers

20 back to the original enactment in January of 2006.  And

21 so I didn't have authority over the entire branch until

22 September of 2007.

23          So to the extent any of those items in that

24 paragraph that you're referring to were implemented

25 prior to my overseeing that branch, then no.
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 1      Q.  These steps that are outlined here were in

 2 fact required by the legislature, correct?

 3      A.  They appear to track the Insurance Code

 4 statutes that were enacted in these bills.

 5      Q.  Is that a yes or a no, Mr. Cignarale?

 6      A.  I don't have a yes or no.  I don't know for

 7 sure.

 8      Q.  So if I understood your testimony earlier, you

 9 were involved in the enactment of this legislation,

10 correct?

11      MR. STRUMWASSER:  Which legislation?  There's a

12 couple of statutes.

13      MR. VELKEI:  Q.  SB 367 and SB 634.

14      A.  I was only involved as a program expert with

15 regard to the bills going through the legislature.  I

16 was not involved as a party to them, or --

17      Q.  No one is suggesting you were a legislator,

18 but you were in fact part of that process of getting

19 these two bills implemented, correct?

20      A.  No, I wouldn't agree with that.

21      Q.  You actually communicated with legislators

22 prior to the bill being implemented; isn't that true?

23      A.  Probably yes.

24      Q.  So fair to say you understood the requirements

25 that were being expected of this branch in connection



22904

 1 with that legislation?

 2      A.  Yes.

 3      Q.  To the best of your knowledge, the steps that

 4 are outlined in this public document are in fact steps

 5 that were taken by the Department?

 6      A.  To the best of my knowledge, yes.

 7      Q.  All right.  No. 3 was -- No. 4 is "developed

 8 and published a Healthcare Provider's information guide

 9 to the Complaint Process"?

10      A.  Yes.

11      Q.  You see that?

12      A.  Yes.

13      Q.  That was in fact done, correct?

14      A.  Yes, it was.

15      MR. VELKEI:  I would like to submit as exhibit

16 next in order what I believe is that document.  But I

17 just want to make sure that I'm correct about that.

18      THE COURT:  5650.

19      MR. VELKEI:  Yes, your Honor.

20          (Respondent's Exhibit 5650 marked for

21           identification)

22      THE COURT:  Has a date of June 22nd, 2006.

23      THE WITNESS:  Okay.

24      MR. VELKEI:  Q.  Do you recognize what's been

25 marked for identification, sir?
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 1      A.  It appears to be a Web version of the

 2 "Health Care Provider's Guide to the Complaint

 3 Process."

 4      Q.  And the purpose of this is to let providers

 5 know what must be done in order to file a complaint

 6 with the Department of Insurance, correct?

 7      A.  Yes.

 8      Q.  Is this document true and accurate to the best

 9 of your knowledge, sir?

10      A.  To the best of my knowledge, yes.

11      Q.  Have you had enough time to look through all

12 of it?

13      A.  Yes.

14      MR. VELKEI:  Okay.  So, Chuck, if you could sort

15 of focus on what starts at the bottom of the first page

16 and then goes on to Page 2, "Before You Submit a

17 Provider Complaint," and then all the way down to

18 just -- "Before you file a complaint with the

19 California Department of Insurance...".

20      Q.  So to be clear, the Department is of the view

21 that, in order for a provider to file a complaint, that

22 provider must first exhaust its remedies with the

23 insurer, correct?

24      A.  No, the Department is not of that view.

25 That's the internal policy -- that's the policy that we
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 1 placed on the providers as a result of this enactment

 2 of these bills.

 3      Q.  Right.  So in fact, the Department has the

 4 position that post-implementation of SB 367 and SB 634,

 5 a provider must first submit its dispute to the

 6 insurer's dispute resolution mechanism before filing a

 7 complaint with the Department of Insurance, correct?

 8      A.  That's what it says here.

 9      Q.  That is in fact the position of the

10 Department, correct?

11      A.  That is what we advise providers in our guides

12 and when they contact us, yes.

13      Q.  That has been in place since June 22nd, 2006?

14      A.  Since sometime in 2006.  I don't know the

15 date.

16      Q.  I'd just note the date at the top of the

17 document, sir, June 22nd, 2006.  Is it reasonable to

18 infer that that's when -- the latest date upon which

19 this guide was enacted?

20      A.  I don't know the answer to that.

21      Q.  To be clear, this was implemented in response

22 to SB 367 and SB 634, correct?

23      A.  Yes.

24      Q.  Turning if we can to Page 126, I'd like to

25 focus if we can on Section B, "Legal Division, Health
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 1 Enforcement Bureau Activities."

 2          So this is back to the annual report, sir, at

 3 Page 126.

 4          And Chuck, if you could just highlight that

 5 section.  Just highlight Section B, first paragraph.

 6          Okay.  "As a result of SB 367, in September

 7 2006, the CDI recruited and hired a staff counsel with

 8 special expertise in health insurance and healthcare

 9 provider issues."

10          Do you see that, sir?

11      A.  Yes, I do.

12      Q.  So fair to infer from that that, as a result

13 of implementation of SB 367, the Department felt the

14 need to essentially supplement its expertise by hiring

15 someone with expertise in healthcare provider issues,

16 correct?

17      A.  I wouldn't agree that we felt the need to

18 supplement our expertise.  As a result of this bill, we

19 were provided with a staff counsel position that was

20 designated specifically to handle healthcare issues and

21 healthcare provider complaint issues.  And for that

22 reason, we hired a person with that expertise.

23      Q.  So you did in fact hire a person with special

24 expertise in health insurance and healthcare provider

25 issues?
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 1      A.  Yes.

 2      Q.  And that person in fact is Ms. Andrea Rosen,

 3 correct?

 4      A.   I believe so, yes.

 5      Q.  Tell me, if you would, if you could describe

 6 her healthcare provider expertise, her expertise in

 7 healthcare provider issues?

 8      MR. STRUMWASSER:  Irrelevant.

 9      THE COURT:  What's the relevancy?

10      MR. VELKEI:  This goes to the purpose of this

11 particular unit, your Honor, and sort of what the

12 Department felt was necessary to include by way of

13 healthcare provider issues.

14      THE COURT:  That's not an answer.  What's the

15 relevancy?

16      MR. VELKEI:  Ms. Rosen and sort of her

17 administration of -- Ms. Rosen has been involved in

18 this case at various different points, in encouraging

19 providers to file the complaints and taking a variety

20 of actions.  And if the Department is on the public

21 documents basically trumpeting the fact that Ms. Rosen

22 is being hired for her expertise, I'm simply asking in

23 public proceeding with respect to a public document

24 what was the expertise that she had that they felt it

25 was appropriate to obtain in light of SB 367, which is
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 1 at the heart of a number of these charges.

 2          SB 367 is acknowledgement, failure to

 3 acknowledge, it's the late pays and --

 4      THE COURT:  What does her expertise have to do

 5 with this case?

 6      MR. VELKEI:  Your Honor, it's -- it is a public

 7 document that was -- then the action was taken

 8 specifically in response to implementation of a statute

 9 which forms the basis of 30, 40 percent of the charges

10 in the case.

11      THE COURT:  So what?

12      MR. VELKEI:  You have our position, your Honor.

13      THE COURT:  On what?  You're not connecting it to

14 anything.  What is it connected to?

15      MR. VELKEI:  Ms. Rosen, it shouldn't be any

16 surprise at this point, has been the subject of much

17 scrutiny by Professor Kessler and others.

18      THE COURT:  So it's related to capture?

19      MR. VELKEI:  Yes.

20      THE COURT:  Thank you.

21      MR. VELKEI:  And lack of --

22      THE COURT:  I will allow it for that.

23      MR. STRUMWASSER:  May I be heard on that?  I don't

24 understand why her expertise is an issue for capture.

25 We've got their documents in which they make that
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 1 claim.  But there's no claim that -- there's no way you

 2 can tie up either the trumpeting of her expertise or

 3 her expertise itself into anything that has anything to

 4 do with any of the violations in this case.

 5      THE COURT:  In terms of capture, that's part of

 6 the concept.  So I will allow it for that concept only.

 7      MR. VELKEI:  Thank you, your Honor.

 8      THE COURT:  Doesn't go to whether they're guilty

 9 or not guilty.

10      THE WITNESS:  I'm not aware of her specific

11 expertise.  I did not hire her.  She was hired through

12 the legal division of the Department of Insurance and

13 does report to the consumer services and market conduct

14 branch.

15      MR. VELKEI:  Q.  So your testimony is you have no

16 idea what her healthcare provider expertise is?

17      MR. STRUMWASSER:  Either it's asked and answered

18 or calling for speculation.

19      THE COURT:  You don't know; is that correct?

20      THE WITNESS:  I don't know what the specific

21 expertise that she had -- or had -- that she had when

22 she came into the Department.  I do know that she did

23 seem to have a pretty good level of expertise in the

24 cases and issues that were dealing with her.

25      MR. VELKEI:  Q.  Presumably you have been working
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 1 with Ms. Rosen on this case, correct?

 2      MR. STRUMWASSER:  Objection, has to do with

 3 attorney-client.

 4      THE COURT:  As long as it doesn't have anything to

 5 do with attorney-client, you can answer the question.

 6      THE WITNESS:  To some degree, yes.

 7      MR. VELKEI:  Q.  From the very outset of sort of

 8 the investigation of the company, Ms. Rosen and you

 9 have been coordinating on certain aspects of this case,

10 correct?

11      A.  No, I don't recall.

12      Q.  As early as early of 2007, would it be fair to

13 say that the two of you were involved with respect to

14 this particular case?

15      MR. STRUMWASSER:  This is attorney-client

16 communications.  It's asking whether he had

17 communications with the attorney about his specific

18 case.  That's privileged.

19      THE COURT:  I said outside of it.

20      MR. VELKEI:  Right.

21      THE COURT:  If he has, he can answer if there's

22 anything outside of attorney-client communication.

23      THE WITNESS:  I'm not aware of any particular

24 communications outside of attorney-client

25 communications.
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 1      MR. VELKEI:  Just to be clear, your Honor, there

 2 are communications that have been produced between --

 3 between Ms. Rosen and Ms. Wetzel from the CMA

 4 referencing conversations with Mr. Cignarale.  So I

 5 don't think this is new information.  But we can

 6 address those later.

 7      Q.  So Ms. Rosen was hired specifically as a

 8 result of implementation of SB 367, just to close the

 9 loop, correct?

10      A.  Yes.

11      Q.  And in particular for her healthcare provider

12 expertise, correct?

13      A.  Yes.

14      Q.  Was she part of the health enforcement bureau

15 that's referenced here?

16      A.  I believe so, yes.

17      Q.  That was also set up post-implementation of

18 SB 367 correct?

19      A.  I don't know.  That's not in my area.

20      Q.  In fact, it says, "The CDI created the Health

21 Enforcement Bureau to provide legal assistance to the

22 Consumer Services and Market Conduct functions."

23          Is it your testimony, sir, that you're not

24 familiar with the health enforcement bureau?

25      MR. STRUMWASSER:  Objection, asked and answered.
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 1 And argumentative too.

 2      THE COURT:  I think he said he was familiar with

 3 it but wasn't related to it directly.

 4      MR. VELKEI:  Q.  But the annual report here

 5 provides that the health enforcement bureau was set up

 6 to provide assistance to your branch, correct?

 7      A.  Yes.

 8      Q.  In fact, it was as part of a program of

 9 enforcement against a variety of health insurers,

10 correct, Mr. Cignarale?

11      MR. STRUMWASSER:  Ambiguous as to "it."

12      MR. VELKEI:  Health enforcement bureau.

13      THE WITNESS:  I don't know where it says that.

14      MR. VELKEI:  Q.  "CDI created the Health

15 Enforcement Bureau to provide legal assistance to the

16 Consumer Services and Market Conduct functions."

17      A.  Okay.

18      Q.  Right?  And that's a true statement, correct?

19      A.  It makes sense, yes.

20      Q.  So the health enforcement bureau was

21 coordinating with your branch to implement an

22 enforcement program against health insurers, correct?

23      A.  Yes, but I don't know the timing of when the

24 health enforcement bureau was created, which was the

25 original question.
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 1      Q.  Okay.  Then going to the next paragraph, it

 2 references that, "In 2008, the Health Enforcement

 3 Bureau handled more than 23 separate legal matters

 4 including key enforcement actions against the State's

 5 largest health insurers."  Do you see that, sir?

 6      A.  Yes, I do.

 7      Q.  Presumably, the health enforcement bureau was

 8 working with your branch in doing so, correct?

 9      A.  Possible, yes.

10      Q.  You don't have any recollection of that, sir?

11      A.  I know that we were working with the health

12 enforcement bureau on a number of legal matters with

13 regard to health insurers.  I have no idea whether --

14 what proportion of the 23 involved my branch.

15      Q.  Well, what they specifically reference within

16 the description of the work done by your branch is

17 several key enforcement actions brought against large

18 health insurers, correct?

19      A.  No.  That's referencing the health enforcement

20 bureau, not my branch.

21      Q.  Mr. Cignarale, this is an annual report with

22 respect to the work done by your branch, right?

23      MR. STRUMWASSER:  Asked and answered.

24      THE WITNESS:  Not this portion of it.

25      MR. VELKEI:  Q.  This portion is included within
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 1 the annual report of the consumer services and market

 2 conduct branch correct?

 3      A.  Yes.

 4      Q.  At the very top of the page it says that,

 5 right?

 6      A.  Yes, it does.

 7      Q.  One can reasonably infer, then, that these

 8 enforcement actions were part of the work that you were

 9 doing with the health enforcement bureau, correct?

10      A.  It is a reasonable inference to infer that

11 certainly a good proportion of those involved my

12 branch.  But there were other areas in the Department

13 that could very well have submitted health enforcement

14 cases to the health enforcement bureau for action which

15 would not involve the consumer services and market

16 conduct branch.

17      Q.  Understood.  But the annual report that we're

18 reviewing has your branch taking credit for certain key

19 enforcement actions that were brought against certain

20 health insurers, correct?

21      A.  No.  I don't believe it suggests that consumer

22 services, market conduct branch had taken credit for 23

23 enforcement actions.

24      Q.  It's in your section of the annual report,

25 correct?
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 1      MR. STRUMWASSER:  He's arguing with the witness,

 2 your Honor.

 3      THE COURT:  Sustained.

 4      MR. VELKEI:  Q.  The annual report identifies

 5 several key enforcement actions.  Do you see them here,

 6 sir?

 7      A.  No.  Could you refer them to me?

 8      Q.  Just the next paragraph down, sir.

 9      MR. STRUMWASSER:  Next paragraph?

10      MR. VELKEI:  Chuck, can you put up the next

11 paragraph.  Actually, why don't we stay with the second

12 paragraph.  Forgive me.

13      Q.  Okay.  "In 2008, three significant settlements

14 were reached involving alleged illegal health insurance

15 rescissions and related improper claims handling."

16          Do you see that, sir?

17      A.  Yes, I do.

18      Q.  The key enforcement actions that are included

19 within this annual report for consumer services and

20 market conduct branch include Blue Shield, Blue Cross,

21 and Health Net, correct?

22      A.  Are you referring to any section of the

23 document that tells me that?

24      Q.  Can you not find it, sir, on your own?  Do you

25 really need me to help you there?
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 1      MR. STRUMWASSER:  Objection.

 2      THE COURT:  All right.  If you look at the last

 3 paragraph on the page.

 4      THE WITNESS:  Health Net, Blue Shield, and Anthem

 5 Blue Cross, yes.

 6      MR. VELKEI:  Q.  So the three key enforcement

 7 actions being described in the annual report for which

 8 you were responsible are actions against Blue Cross,

 9 Blue Shield, and Health Net, correct?

10      A.  Yes, except for I was not responsible for the

11 annual report.

12      Q.  I'm not talking about your responsibility for

13 the annual report.  This is an annual report about your

14 department, and the three key enforcement actions that

15 are described in here are Blue Shield, Blue Cross, and

16 Health Net, correct?

17      A.  Yes.

18      Q.  And also included as part of this enforcement

19 program is the PacifiCare enforcement action; isn't

20 that true, sir?

21      A.  Yes.

22      Q.  So these were all part of actions that were

23 taken post-implementation of SB 367 against health

24 insurers, correct, Mr. Cignarale?

25      A.  To the degree that the actions in the three
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 1 enforcement actions with regard to Health Net Life and

 2 Blue Shield Life and Anthem Blue Cross, to the extent

 3 that those actions and the activities regarding those

 4 actions occurred after 2008, yes.

 5          But it suggests that they were settled in

 6 2008.  I don't know when they were filed.  And they

 7 could have been filed a lot sooner than that, too.

 8      MR. VELKEI:  Could we have the question read back,

 9 your Honor?

10          (Record read)

11      THE WITNESS:  So the answer is I don't know the

12 timing of the three enforcement actions as to when they

13 were initiated, whether that was post-2006 or pre-2006,

14 without more information.

15      MR. VELKEI:  Q.  The annual report says that the

16 health enforcement bureau handled more than 23 separate

17 legal matters in 2008, including the four that we've

18 discussed -- Blue Shield, Blue Cross, Health Net, and

19 PacifiCare, correct?

20      A.  Yes.  But it also says in 2008 three

21 significant settlements were reached.

22      Q.  Mm-hmm.

23      A.  So I assume they were settled in 2008.  I just

24 don't have any information to tell me when they were

25 filed.
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 1      Q.  But that's not what I asked you, sir.

 2      MR. STRUMWASSER:  That's exactly what he asked.

 3      MR. VELKEI:  Q.  Were you involved in the

 4 enforcement action against Blue Cross?

 5      A.  To a certain degree.

 6      Q.  How about Blue Shield?

 7      A.  Again, to a certain degree.

 8      Q.  How about Health Net?

 9      A.  Probably to a certain degree.

10      Q.  And we know you were involved in the

11 PacifiCare enforcement action, correct?

12      A.  Yes.

13      Q.  Presumably you worked with Ms. Rosen on each

14 and every one of those cases?

15      A.  No, I don't know that I did.

16      Q.  You don't know that you did, or you know for

17 sure that you didn't?

18      A.  I don't know that she handled all of those

19 cases, so I don't know that I worked with her on all

20 three of those cases or all four of the cases.

21      Q.  All four of the cases.  So we have Blue

22 Shield, Blue Cross, Health Net, and PacifiCare.

23          Which of those cases did you work with

24 Ms. Rosen on?

25      A.  I don't recall which ones.  PacifiCare I could
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 1 say yes.  The other three, I couldn't say whether they

 2 were cases that were assigned to her or assigned to

 3 another attorney in the Department that I may have

 4 worked with.

 5      Q.  How many members of the health enforcement

 6 bureau were there?

 7      A.  I don't know.

 8      Q.  How many are there today that are within the

 9 health enforcement bureau?

10      A.  I don't know.

11      Q.  Can you give me some names?  Do you know who

12 is in there?  Ms. Rosen is one of them?

13      A.  I'm really not sure.

14      Q.  Do you have any idea of anybody who's in that

15 department?

16      A.  No.  I know there's several attorneys that

17 worked on health cases.  Whether or not they're in a

18 unit called "Health Enforcement Bureau," I couldn't

19 say.

20      Q.  So to be clear, this annual report describes a

21 Patient and Provider Protection Act unit that never

22 really existed, correct?

23      MR. STRUMWASSER:  Objection, misstates his

24 testimony.

25      MR. VELKEI:  No, it doesn't misstate his
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 1 testimony.  And we can clarify if it does.

 2      THE COURT:  He said the Patient and Provider

 3 Protection Act unit doesn't exist in the Department.

 4 It's words that were used by the budget committee.

 5          Is that correct?

 6      THE WITNESS:  Yes.

 7      THE COURT:  All right.

 8      MR. VELKEI:  Q.  So is it your testimony, sir,

 9 that the health enforcement bureau itself doesn't exist

10 as a separate department as described in this document?

11      A.  It appears to exist as a separate bureau

12 within the legal division, yes.

13      Q.  Are you aware of the existence of a separate

14 health enforcement bureau independently of this

15 document?

16      A.  I know that there is a bureau called the

17 "Health Enforcement Bureau," and Andrea Rosen is at

18 least one of the attorneys in it.  I don't know if

19 there are other attorneys in it or other staff in it.

20      Q.  Okay.  Now, were you involved in the

21 assessment of penalties in the Blue Shield matter?

22      MR. STRUMWASSER:  Objection, assumes facts not in

23 evidence.

24      THE COURT:  Sustained.  But you can rephrase it.

25      MR. VELKEI:  What's described here is a key
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 1 enforcement action against Blue Cross.  And the

 2 assessment says, "These actions resulted in 4.6 million

 3 in up front penalties paid to the State as well as

 4 recoupment of legal fees incurred in prosecuting these

 5 actions."

 6          So, Chuck, could you highlight that particular

 7 language.

 8      Q.  So the specific statement is, "These actions

 9 resulted in 4.6 million in up front penalties paid to

10 the State as well as recoupment of legal fees incurred

11 in prosecuting these actions."

12          Were you involved in the assessment of the

13 penalties described in that sentence, sir?

14      A.  I don't believe I was.

15      Q.  "An additional $10.6 million in penalty may be

16 due to the Department if these companies fail to meet

17 the requirements set forth on the corrective action

18 plans to be approved by the Department and called for

19 in the settlements."

20          Are you involved in the assessment of those

21 dollars in connection with the three actions that are

22 described here, sir?

23      MR. STRUMWASSER:  I'm going to continue to object.

24 "Assessment" is either assumes facts not in evidence or

25 is ambiguous.
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 1      MR. VELKEI:  I'm trying to test this witness's

 2 expertise in assessing penalties.  He claims to have

 3 done so in the past, and so we have three key

 4 enforcement actions involving the largest health

 5 insurers in the State of California.  I've been trying

 6 to understand whether he had any involvement in setting

 7 the penalties in those cases.

 8      MR. STRUMWASSER:  And the problem is he's saying

 9 he wants to test this witness's expertise in assessing

10 penalties, and he wants to use these as examples when,

11 in fact, there is no evidence that these penalties were

12 assessed in the sense in which they're being done here.

13      THE COURT:  Were you involved in setting these

14 penalties?

15      THE WITNESS:  No, I was not.

16      MR. VELKEI:  Q.  Have you ever been involved in

17 assessing penalties or setting penalties against a

18 health insurer prior to this testimony, Mr. Cignarale?

19      A.  Yes.

20      Q.  Could you identify which health insurers

21 you've been involved in setting penalties for?

22      A.  In the past, I've -- over the, you know, 19

23 years, it's been several companies.  I can't name

24 specific companies.  I know that Anthem Blue Cross was

25 one of them.  Other than that, I couldn't name any
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 1 specific companies.

 2      Q.  So did you identify that Blue Cross was in

 3 fact one of the instances in which you were involved in

 4 setting the penalty?

 5      A.  Not this one.

 6      Q.  Another Blue Cross?

 7      A.  Yes.

 8      MR. STRUMWASSER:  Your Honor, we're amassing a

 9 series of flip charts that are --

10      MR. VELKEI:  This one is going to get marked.

11      THE COURT:  Those other two don't have anything of

12 value.

13      MR. VELKEI:  Understood.  And I'm not suggesting

14 that they should be marked.

15      Q.  So we're going to list the Blue Cross action,

16 and that's the one referenced in the 2008 annual

17 report.

18          No involvement in setting penalties there?

19      MR. STRUMWASSER:  You're saying the Anthem Blue

20 Cross action.  Is that the one you're referring to

21 there?

22      MR. VELKEI:  Yes.

23      Q.  So the same one where we're talking about

24 assessment of penalties against Anthem Blue Cross as

25 described in the exhibit we're looking at, were you
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 1 involved in setting penalties in that case?

 2      MR. STRUMWASSER:  Asked and answered.

 3      THE COURT:  He said no.

 4      MR. VELKEI:  Q.  Okay.  So in any fashion, sir?

 5 Absolutely no involvement whatsoever?

 6      A.  I was certainly involved in discussions

 7 regarding various aspects of the particulars of the

 8 case and that sort of thing, but I was not involved in

 9 assessing or setting the penalties.

10      Q.  So you have some familiarity with the case,

11 but not in the dollars assessed by way of penalties?

12      A.  I have familiarity with the dollars, but I was

13 not involved in --

14      Q.  Were you --

15      A.  -- deciding the assessments.

16      Q.  Were you familiar with the issues in the case?

17      A.  Yes.

18      Q.  So we're going do the Blue Shield as described

19 in the annual report.  So I'm just going say "2008

20 annual report."

21          Did you have any involvement in setting the

22 penalties in that case?  I understand your answer to be

23 no?

24      A.  No, other than the same as Blue Cross and

25 having an understanding of the case.
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 1      Q.  In the interest of moving this on because I

 2 know it's getting late, Health Net action.  And I

 3 understood your testimony to be you had no involvement

 4 in setting the penalties in that case either?

 5      A.  Not that I recall.

 6      MR. VELKEI:  So I'd like to mark this as exhibit

 7 next in order, your Honor.

 8      THE COURT:  What for?

 9      MR. VELKEI:  To establish the testimony that says

10 that this particular --

11      THE COURT:  The testimony is in the record.

12      MR. VELKEI:  All right, your Honor.

13      Q.  So could you identify, then, any enforcement

14 actions involving health insurers where you were

15 involved in assessing the penalties?

16      A.  I'm involved with assessing penalties on a

17 very regular basis.  Not all of them pertain to health

18 insurance.  And so sitting here today, I can't identify

19 companies I was involved in assessing penalties, and

20 discussing settlements of enforcement actions with

21 regard to several insurance companies over the years,

22 again, naming a specific health insurer -- it could be

23 life and disability issues, disability income issues,

24 long-term care issues.

25          But specifically, I can't name a specific
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 1 enforcement action that I recall where I was

 2 specifically involved in assessing the penalties

 3 strictly involving health insurance.

 4      Q.  Okay.  So fair to say that there's no

 5 enforcement action against a health insurer that you

 6 can recall where you were involved in setting the

 7 penalties?  You can't identify one as you sit here

 8 today?

 9      A.  I don't recall any.

10      Q.  Have you ever actually yourself assessed a

11 penalty against a licensed entity within the

12 jurisdiction of the CDI?

13      MR. STRUMWASSER:  Objection, the term "assessed"

14 again.

15      THE COURT:  I'm not sure what you're asking.

16      MR. VELKEI:  Set a penalty.

17      THE COURT:  All right.

18      MR. VELKEI:  Q.  Have you ever been the one who

19 decided what a penalty should be in an enforcement

20 action against any licensed entity managed by the CDI?

21      MR. STRUMWASSER:  And am I to understand the word

22 "decide" as opposed to "advised" or "recommended"?

23      THE COURT:  I don't know.

24      MR. VELKEI:  Yes.

25      THE WITNESS:  As far as I know, the Commissioner
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 1 is the only one that can set the penalty.

 2          I certainly was -- have been involved over the

 3 years, many times, in making recommendations to the

 4 Commissioner and to the general counsel with regard to

 5 what would be appropriate penalties in the form of

 6 resolving settlements of enforcement actions.

 7      MR. VELKEI:  Q.  So you've never set a penalty

 8 yourself is your testimony?

 9      A.  I've certainly recommended penalties, but I

10 believe only the Commissioner has the authority to

11 actually set a penalty, approve a settlement.

12      Q.  So you've never set one yourself?

13      MR. STRUMWASSER:  Asked and answered.

14      THE COURT:  Sustained.

15      MR. VELKEI:  Q.  Then finally, before we leave

16 today, what's the largest penalty you've ever

17 recommended before the testimony in this case today?

18      A.  I don't recall a number.

19      Q.  Give me some range.

20      A.  Certainly over a million dollars.

21      Q.  Any more detail beyond that?

22      A.  No.

23      MR. VELKEI:  No further questions today, your

24 Honor.

25      THE COURT:  We'll come back tomorrow morning at
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 1 9:00 o'clock.

 2          (Whereupon, the proceedings recessed

 3           At 3:57 o'clock p.m.)
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 1 Tuesday, December 6, 2011            9:08 o'clock a.m.

 2                         ---o0o---

 3                   P R O C E E D I N G S

 4      THE COURT:  This is on the record before the

 5 Insurance Commissioner of the State of California in

 6 the matter of PacifiCare Life and Health Insurance

 7 Company.  This is OAH Case No. 2009061395,

 8 Agency No. UPA 2007-00004.  Today's date is the 6th of

 9 December, 2011.

10          Counsel are present, respondent is here in the

11 person of Ms. Knous.

12          We are continuing the cross-examination of

13 Mr. Cignarale.

14      MR. VELKEI:  Yes, your Honor.  Thank you.

15                      TONY CIGNARALE,

16          called as a witness by the Department,

17          having been previously duly sworn, was

18          examined and testified further as

19          hereinafter set forth:

20         CROSS-EXAMINATION BY MR. VELKEI (Resumed)

21      MR. VELKEI:  Q.  Good morning, sir.  How are you

22 today?

23      A.  Fine.

24      Q.  Great.  I thought we would talk this morning,

25 start out of the box talking about EOPs and the
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 1 contention that this language that right of review

 2 needed to be included on all EOPs.  Okay?

 3          So do you need to look at the -- do you know

 4 offhand what the particular statute is that puts this

 5 at issue?

 6      A.  Yes.

 7      Q.  Could you tell me what that is?

 8      A.  10169(i).

 9      Q.  EOPs, sir.  So we're talking about right of

10 review now as opposed to IMR.

11      A.  Oh, I'm sorry.

12      Q.  That's okay.

13      A.  Give me a second to --

14      Q.  That's okay.  By the way, sir, on this board,

15 if I write up here, if it's less distracting for you, I

16 can put it over here.  I don't know what your

17 preference is.

18      A.  It doesn't matter.

19      Q.  All right.  Terrific.

20      A.  Okay.  Yes.  The statute is 10123.13 as well

21 as the regulation section, 2695.7(b).

22      Q.  Do you need a copy of the statute, or do you

23 have that handy?

24      A.  I have it.

25      MR. VELKEI:  Your Honor, do you need a copy?
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 1      THE COURT:  Sure.

 2      MR. VELKEI:  Chuck, if you could put 10123.13(a)

 3 up on the board.

 4      Q.  I'm assuming, Mr. Cignarale, that the

 5 particular language that is kind of midway through the

 6 provision, it says, "The insurer shall provide a copy

 7 of the notice to each insured who receives services

 8 pursuant to the claim that was contested or denied and

 9 to the insured's healthcare provider that provided the

10 services at issue"; is that correct?

11      A.  Yes.

12      Q.  That's in fact the language that you're

13 relying upon for the contention that this right of

14 review language must be in all EOPs?

15      A.  Yes.  To the degree that an EOP is a denial,

16 yes.

17      Q.  Okay.  So we're in agreement that the

18 statute -- the notice provision is limited to contested

19 or denied claims, correct?

20      A.  Yes.

21      Q.  Doesn't say all claims, you have to put that

22 notice on every EOP, correct?

23      A.  Correct.

24      Q.  But in fact the Department has taken the view

25 that this language must be on all EOPs, correct?
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 1      A.  Yes, given the view that the EOPs -- virtually

 2 all of them represent notifications to the provider

 3 that not 100 percent of the claim had been paid, and,

 4 therefore, it's considered a denial, and, therefore,

 5 requires this notice.

 6      Q.  Now, I noticed you said "virtually all of

 7 them."  That was your testimony, sir?

 8      A.  Yes.

 9      Q.  But, in fact, the Department is contending

10 that every single EOP without exception was

11 noncompliant; isn't that correct?

12      A.  I believe so, yes.

13      Q.  In fact, that is your testimony at Page 48

14 Line 3, correct?

15      A.  I'm sorry.  Which line?

16      Q.  Page 48, Line 3, sir.

17      A.  Yes.

18      Q.  So the practical effect, Mr. Cignarale, is

19 that there really is no limitation on the notice

20 requirement, at least according to the Department's

21 interpretation, correct?

22      A.  In this particular case, no.

23      Q.  Is it different in other cases?

24      A.  It may be.  I haven't looked at the other

25 cases to come to a conclusion.
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 1      MR. VELKEI:  Chuck, would you do me a favor.  The

 2 particular line that's highlighted, would you just

 3 delete the words "that was contested or denied."

 4      Q.  Your application of this particular statute

 5 would be the same without this language in there,

 6 correct?

 7      A.  I mean, I would want to analyze it further,

 8 but it appears that the notice referred to in that

 9 sentence that still remains intact refers to the notice

10 in the above sentences, which also refers to being

11 contested or denied.  So it would have the same meaning

12 either way in my --

13      Q.  But if we took out any reference to "contested

14 or denied," your interpretation of the statute would be

15 the same with or without that language, correct?

16      MR. STRUMWASSER:  As to this case?

17      MR. VELKEI:  I'm not limiting it.

18      MR. STRUMWASSER:  Objection, ambiguous.

19      THE COURT:  Overruled.

20      THE WITNESS:  Certainly as respects to this case.

21      MR. VELKEI:  Q.  Is there some question that you

22 would be applying the law differently in other cases,

23 Mr. Cignarale?

24      A.  If I were looking at a different case, which

25 I'm not here, and the assumptions or the otherwise
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 1 facts suggested that there were EOPs being issued,

 2 which weren't either -- considered either contested or

 3 denied claims, then I would certainly take that into

 4 account.

 5      Q.  Is that a yes or no, sir?

 6          Could we have the question read back?

 7      THE COURT:  Sure.

 8          (Record read)

 9      MR. STRUMWASSER:  It's kind of an argumentative

10 question in its form.

11      THE COURT:  Overruled.  Based on the answers, I

12 think they're entitled to know.

13      THE WITNESS:  Yes, with my prior explanation.

14      MR. VELKEI:  Could you put, Chuck, put that

15 language back in.

16      Q.  Would you agree with me, Mr. Cignarale, that

17 you could recognize a possibility that someone could

18 have a different interpretation from the one you are

19 proffering here today?

20      A.  Anyone could have a different interpretation,

21 but that's not the Department's interpretation.

22      Q.  Right.  So you are recognizing the possibility

23 that somebody could construe this differently, somebody

24 outside the Department?

25      A.  Possible.
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 1      Q.  Did you take any action?  Your testimony is

 2 that this was a very important issue to the Department,

 3 correct?

 4      A.  Can you refer me to where I say that?

 5      Q.  No.  I'm just asking you generally.  I mean,

 6 you consider this to be an important issue to the

 7 Department, correct?

 8      A.  Yes.

 9      Q.  And yet no steps were taken by the Department

10 to notify the industry of its interpretation of this

11 provision, correct?

12      A.  The -- no, I don't agree with that in the

13 sense that the statute is reasonably interpreted as the

14 way I described it.  And secondly, the regulation

15 Section 2695.7(b), further clarifies what a denied

16 claim is, which it is, in essence, any claim where the

17 full amount of the amount being claimed by the claimant

18 is not being paid.

19          And so I believe there's clear and proper

20 notice to the industry on this.

21      Q.  Now, the regulation that you're referring to

22 was promulgated well before this statute was even

23 implemented, correct?

24      A.  I don't know the exact timing for both of

25 these exactly, so I can't say.
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 1      Q.  Do you want to take a look at the Code book

 2 and see if it gives a date for when that regulation

 3 that you're relying on was passed?

 4      A.  The regulation?

 5      Q.  Yes, sir.

 6      A.  Well, the regulation was originally

 7 promulgated on around 1991 or '2.  However, it's been

 8 amended three or four times since then.

 9      Q.  I'm focused upon the particular provision that

10 you're relying upon.  Do you want to take a minute to

11 look and see when that was actually promulgated?

12      A.  The regulation will not tell me when that

13 particular sentence was promulgated.  I would suggest

14 it was promulgated subsequent to the original adoption

15 of that particular section --

16      Q.  So -- I'm sorry.  Go ahead.

17      A.  -- sometime in the 2000s.

18      Q.  So to be clear, you are relying upon a

19 regulation to interpret this statute, but you don't

20 know whether that particular piece of the regulation

21 was passed before or after the statute was implemented,

22 correct?

23      A.  No, I'm not relying on the regulation to

24 interpret the statute.  The question that I believe I

25 responded to was that the insurance company was on
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 1 notice certainly by that regulation, whenever it was

 2 ultimately promulgated and then amended, as to what

 3 constitutes a denial.

 4      Q.  So let's focus upon any action taken by the

 5 Department, including regulations, after the

 6 implementation of this statute.  Is there anything that

 7 the Department did by way of regulation, bulletin,

 8 seminars, information on your Web site, to notify

 9 insurers of the Department's position on this issue?

10      A.  I'm not aware of anything other than this

11 statute, and my opinion speaks for itself.  And that is

12 sufficient notice.

13          In addition, there is also the possibility

14 when we find an issue with an insurance company, which

15 we did in this case, I believe, we advise the company

16 that we believe there's a violation of this particular

17 statute and the reasons why and -- which I believe we

18 did in this case, based on the assumptions I was

19 provided.  And in this particular case, it's clear that

20 the insurance company was put on notice on more than

21 one occasion.

22      Q.  Fair to say, Mr. Cignarale, that there is no

23 other action involving the CDI where the CDI has

24 publicly taken the position that the failure to include

25 this right of review on every single EOP constitutes an
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 1 unfair business practice under Section 790.03?

 2      MR. STRUMWASSER:  Objection as to the word

 3 "action."

 4      THE COURT:  Overruled.

 5      THE WITNESS:  Other than what I've previously

 6 stated, I'm not aware of anything else.

 7      MR. VELKEI:  Q.  I don't recall you stating

 8 anything other than the PacifiCare action.  Did I miss

 9 something?

10      A.  The regulation put the companies on notice

11 whenever it was promulgated and/or amended to state

12 what it currently states.  The statute speaks for

13 itself, in my opinion.  And that is the notice that all

14 the insurance companies should have.

15      Q.  I'd like to go back to my question, though,

16 which is, the Department has never publicly taken the

17 position in any other enforcement proceeding that the

18 failure to include this right of review on every single

19 EOP constitutes, in their opinion, a violation of

20 Section 790.03, correct?

21      A.  I'm not aware of any.

22      Q.  Now, to be clear, Mr. Cignarale, the

23 Department's position is traditionally it does not get

24 involved in contract disputes, correct?

25      A.  I wouldn't necessarily agree with that, no.
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 1      Q.  If there is a dispute between a provider and

 2 an insurer about whether they had been paid correctly

 3 on a contract, typically speaking, the Department's not

 4 going to get involved in that dispute; isn't that true,

 5 sir?

 6      A.  No.  We would certainly get involved and

 7 verify what the insurance company is properly paying

 8 according the contract that they entered into with that

 9 provider.

10      MR. VELKEI:  Okay.  I'd like to introduce as

11 exhibit next in order what I believe is Exhibit 5651.

12      THE COURT:  Correct.

13      MR. STRUMWASSER:  Marked, right?  He asked to

14 introduce.

15      THE COURT:  Marked, yes.  We're marking.

16      MR. VELKEI:  This is actually a letter to

17 Mrs. Griffin, Kim Griffin, and Michael Griffin by the

18 Department dated February 21st, 2007.

19          I would note, your Honor, that this was not

20 produced by the Department but we actually found it

21 embedded in some of the recent complaint data that was

22 turned over in connection with the database.

23      THE COURT:  All right.

24      MR. VELKEI:  Take a moment to look it over, sir.

25      THE COURT:  This 5651 has a cover sheet, and there
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 1 appears to be a letter over the signature of Robert

 2 Masters, or anyway over the designation of Robert

 3 Masters, dated February 21st, 2007.

 4          (Respondent's Exhibit 5651 marked for

 5           identification)

 6      MR. STRUMWASSER:  Your Honor, just so it's clear,

 7 when Mr. Velkei says wasn't produced except he found it

 8 in the database, it was in the database.

 9      MR. VELKEI:  In the recent production after quite

10 some time trying to get that information out of you.

11          But it seems to me, if there was a letter sent

12 to a provider, particularly one who testified in this

13 case, it should have been produced a long time ago, and

14 it wasn't.  And I just wanted to note that for the

15 record our continuing concern about the Department's

16 restrictive view of what they're turning over to us.

17      MR. STRUMWASSER:  I think the record is clear that

18 we have produced everything that was called for and,

19 when required, we provided more.

20      MR. VELKEI:  Right.  I would disagree with that.

21      Q.  Mr. Cignarale, have you had a chance to look

22 at what's been marked for identification Exhibit 5651?

23      A.  Yes.

24      Q.  You certainly are aware of Kim and Michael

25 Griffin, correct?
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 1      A.  The name is familiar.  But I'm not fully

 2 versed on it.

 3      Q.  Weren't you in fact charged by the

 4 Commissioner of Insurance to provide weekly updates on

 5 how the Department was doing in getting certain action

 6 on complaints that Mr. and Mrs. Griffin were making?

 7      A.  It's possible, but I don't have any

 8 recollection.

 9      Q.  Absolutely no recollection?

10      A.  No.

11      Q.  Looking at this letter, it's very clear,

12 turning to Page 2 of the letter, I'd like to look at

13 the second full paragraph.

14          "At our request, the insurance company has

15 reviewed its handling of the claim.  The insurer

16 believes it has properly considered this matter under

17 terms of the insurance contract and has cited the

18 reasons supporting its position," right?

19          So the Department is taking the position that

20 the insurer feels that they've paid.  And as it turns

21 out, we actually did pay this one correctly, but for

22 purposes of this letter, the insurer has made clear its

23 position that they've paid the claim correctly.  Are

24 you with us so far, sir?

25      MR. STRUMWASSER:  Assumes facts not in evidence.
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 1 But if he's asking it as a hypothetical question,

 2 that's fine.

 3      THE COURT:  I'll allow it as a hypothetical.

 4      THE WITNESS:  I don't know.  It doesn't say here

 5 whether in fact it was paid or not paid.

 6      MR. VELKEI:  Q.  Now, Robert Masters is somebody

 7 who reported -- worked under -- in your department,

 8 correct?

 9      A.  Yes.

10      Q.  Very senior compliance officer?

11      A.  A senior compliance officer, yes.

12      Q.  He's a very senior compliance officer, sir?

13      A.  I'm not sure what you mean by "very."

14      Q.  He's worked for the Department for a really

15 long time?

16      A.  I don't know how long he's worked there, maybe

17 eight years or something?  I'm not sure of a specific

18 time frame, but he hasn't been there as long as I have.

19      Q.  In fact, he was one of the ones that was

20 charged with leading the investigation against

21 PacifiCare on the consumer complaint side, correct?

22      MR. STRUMWASSER:  Assumes facts not in evidence.

23      THE COURT:  Overruled.

24      THE WITNESS:  I'm not sure.

25      MR. VELKEI:  Q.  All right.  So reading on, if we
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 1 can, the next paragraph says, "After review of the

 2 information provided, we conclude that we are unable to

 3 assist you with this matter further."  Do you see that?

 4      A.  Yes, I do.

 5      Q.  "The issues involved with your complaint

 6 indicate that there is a difference of opinion between

 7 you and the insurance company that this Department, as

 8 outlined in California Insurance Code 12921.4(a) does

 9 not have authority to decide."

10          So, essentially, Mr. Masters has taken a

11 position with Mr. Griffin that, because there seems to

12 be a dispute between the parties about the

13 interpretation of the contract, the Department is not

14 going to get involved, correct?

15      MR. STRUMWASSER:  Objection, that mischaracterizes

16 the document.

17      THE COURT:  It's a question.  I'll allow it.

18      MR. STRUMWASSER:  I'm sorry?

19      THE COURT:  It's a question.  I'll allow it.

20      THE WITNESS:  I don't see anything in this

21 document that suggests that.

22      MR. VELKEI:  Q.  Well, it states that there's a

23 difference of opinion between the insurer and the

24 provider, correct?

25      A.  Yes.
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 1      Q.  And on that basis, he is declining on behalf

 2 of the Department to get involved in that dispute,

 3 correct, sir?

 4      A.  No, I wouldn't agree with that.

 5      Q.  Does not have authority to decide the dispute;

 6 isn't that what he's saying?

 7      A.  I don't know what the particular dispute or

 8 disputes were, so I would disagree with that.  I don't

 9 know whether there were issues that were in fact

10 resolved.  And there may have been issues that were not

11 resolved.

12          And, so, at the end of the process, there may

13 have been some issues resolved, and maybe the final

14 issue we couldn't resolve is something that becomes a

15 difference of opinion between the parties that we

16 decided we weren't in a position to have enough

17 evidence one way or another to pursue or resolve.  And

18 that's the reason for sending this type of letter.

19      Q.  So it would appear, based upon this letter,

20 that there seemed to be a difference of opinion which

21 caused Mr. Masters to conclude that the Department

22 didn't have authority to decide the issue, correct?

23      A.  I -- I don't know.  I'm not sure what the

24 particular dispute is.  I only know the context of it.

25      Q.  I'm not asking you for the particulars of the
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 1 dispute.  I'm just asking you for what the letter says.

 2          Could we have the question read back?

 3      THE COURT:  Sure.

 4          (Record read)

 5      THE WITNESS:  Without knowing the context, it's

 6 possible, yes.

 7      MR. VELKEI:  Q.  That is what the letter says?

 8      A.  In so many words.

 9      Q.  Yes?  Is that a yes?

10      A.  Yes.

11      Q.  Okay.  So why don't we look at 12921.4, if we

12 could.  And in fact, we'll look -- he cited 12921.4(a).

13          Your Honor, do you need a copy of that?

14      THE COURT:  Actually, I think my Code might be

15 right outside the door.

16          Nope.

17      MR. VELKEI:  I've got one.

18      Q.  All right.  So why don't you take a moment to

19 look over 12921.4(a) and let me know when you're ready

20 to discuss it.

21      A.  I'm ready.

22      Q.  So language that I want to point to is the

23 very last provision, the very last sentence of

24 12921.4(a), which is, "The section shall not be

25 construed to give the Commissioner power to adjudicate
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 1 claims."  Do you see that, sir?

 2      A.  Yes, I do.

 3      Q.  You're familiar with that provision?

 4      A.  Yes, I am.

 5      Q.  That basically says a Commissioner cannot just

 6 adjudicate a claim if there is a dispute between the

 7 parties over it, correct?

 8      A.  No, I wouldn't add -- I wouldn't agree with

 9 adding the terms "if there is dispute between the

10 parties."

11      Q.  So the Commissioner can't adjudicate claims

12 period; is that fair to say?

13      A.  I would agree with that.

14      Q.  And the Department has consistently used this

15 language as a basis to decline complaints where there

16 is a difference of opinion between the provider and the

17 insurer over the amount of money being paid; isn't that

18 true, sir?

19      A.  To the degree that the Insurance Commissioner

20 believes that the -- that the evidence could go one way

21 or another, or is perhaps insufficient or involves a

22 subject matter such as a -- the value of a claim, then

23 yes.

24      Q.  And presumably, it's not the Insurance

25 Commissioner who decides this issue but it's those
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 1 acting on his behalf, correct?

 2      A.  Yes.

 3      Q.  And there would be -- and in connection with

 4 these kinds of complaints, it would be those people

 5 acting under the scope of your direction or authority,

 6 correct?

 7      A.  Yes.

 8      Q.  Mr. Masters, Mr. Brunelle is another one,

 9 correct?

10      A.  I'm sorry.  What name?

11      Q.  Mr. Brunelle, Steve Brunelle?

12      A.  Yes.

13      Q.  Another very senior compliance officer?

14      MR. STRUMWASSER:  You know, there's an ambiguity

15 here.  "Senior compliance officer" is a civil service

16 term.

17      THE COURT:  Sustained.

18      MR. VELKEI:  Q.  Mr. Brunelle has been with the

19 Department for a long time?

20      A.  I believe so, yes.

21      Q.  You consider him to be a capable senior

22 compliance officer?

23      A.  Yes, I do.

24      Q.  J. Pham.  Do you know who that is,

25 Mr. Cignarale?
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 1      A.  Yes.

 2      Q.  Is that a man or a woman?  I don't mean to

 3 presume, so...

 4      A.  It's a woman.

 5      Q.  Do you find her to be a capable compliance

 6 officer?

 7      A.  As far as I know, yes.  I don't directly

 8 supervise her.

 9      MR. VELKEI:  I'd like to mark as exhibit next in

10 order, which I believe is 5652 --

11      MR. GEE:  Before we do, your Honor, I notice that

12 there is a patient name on 5651 at the bottom.

13      MR. VELKEI:  Oh, that is an error.  We're happy to

14 work with the Department to get that out.

15      THE COURT:  Please.  Thank you.  Any other

16 information that should go?

17      MR. GEE:  That's all that we saw.

18      MR. VELKEI:  Q.  There may be a sensitivity on the

19 name on this next one, so I would just propose that we

20 delete --

21      THE COURT:  Yes, let's do that.

22          (Respondent's Exhibit 5652 marked for

23           identification)

24      THE COURT:  This is a letter dated February 2nd,

25 2007, 5652.
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 1      MR. VELKEI:  Q.  Mr. Cignarale, on your copy, I'm

 2 going to -- for purposes of privacy, I'm going to

 3 basically blackout the name of the complainant.  I'm

 4 not sure if it's a provider or a member, so --

 5      THE COURT:  That's the person it's addressed to?

 6      MR. VELKEI:  Yes, your Honor.

 7      THE COURT:  Then you have to take out his

 8 designation as well for the salutation.

 9      MR. VELKEI:  Then about the address, I'm fine if

10 we want to take that out as well.

11          Does counsel have a view?

12      THE COURT:  Mr. Gee, do you care?

13      MR. GEE:  I think we should take it out, at least

14 the street address.

15      THE COURT:  Let's take out the street address.

16      MR. VELKEI:  Here you go, Mr. Cignarale.  If you

17 would just remember to keep writing the exhibit numbers

18 on there.

19      THE WITNESS:  I'm sorry.  This was 5652?

20      THE COURT:  Yes.

21      MR. VELKEI:  Q.  Okay.  Mr. Cignarale, have you

22 had an opportunity to look at 5652?

23      A.  Yes.

24      Q.  And this is another situation where the

25 Department has declined to become involved in a dispute
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 1 between -- with regard to the language of the insurance

 2 contract at issue, correct?

 3      A.  I'm sorry.  Can you repeat the question?

 4      THE COURT:  Sure.

 5          (Record read)

 6      THE WITNESS:  No, I wouldn't agree with that.

 7      MR. VELKEI:  Q.  What do you disagree with, sir?

 8      A.  I don't know that this dispute's about --

 9 involves a dispute over the language of the insurance

10 contract.

11      Q.  I'd like to direct your attention, if we can,

12 to the second full paragraph, the statement, "The

13 insurer believes it has properly considered your claim

14 under terms of the insurance contract and has cited the

15 reasons supporting its position."

16          So it would certainly appear, based upon the

17 face of the complaint letter, that there is an issue

18 over how to apply the contract.  That's not a fair

19 inference, sir?

20      A.  No, not in my opinion.

21      Q.  There certainly seems to be -- the insurer's

22 position with regard to application of the contract is

23 specifically referenced here, correct?

24      A.  No, I wouldn't agree with that.

25      Q.  There's no reference to an insurance contract



22956

 1 in this letter, Mr. Cignarale?

 2      A.  Yes, there is.

 3      Q.  Right.  And the insurer's view of how that

 4 contract should be interpreted, correct?

 5      A.  No, I don't believe it necessarily says that.

 6 This is a form letter just with the identical language

 7 as the prior letter, for the most part, that is

 8 developed to advise very generically that we reviewed a

 9 particular issue, that the insurance company has --

10 believes that it has properly considered the claim

11 under the terms of the contract and has cited some

12 supporting reasons.

13          Whether or not the actual issue in dispute

14 relates to the insurance contract or particular facts

15 that may have existed -- there could be a dispute over

16 the facts that may have occurred.  There could be a

17 dispute over the issues of the provider contract or the

18 provider.  There could be a lot of issues.

19          So I wouldn't necessarily say that it solely

20 involves the dispute over the terms of the insurance

21 contract.

22      Q.  So to be clear, any of the issues that you've

23 identified -- a dispute over the facts, a dispute over

24 the provider contract, dispute over the insurance

25 contract -- would justify, to the extent that there was
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 1 a legitimate dispute, the Department declining to get

 2 involved, correct?

 3      A.  No.

 4      Q.  You said, "There could be a dispute over the

 5 issues of the provider contract or the provider" --

 6 "Whether or not actual dispute relates to the insurance

 7 contract or a particular facts that may have existed,

 8 there could be a dispute over the facts that may have

 9 occurred," I inferred from that that that might in fact

10 that justify the Department's decision not to get

11 involved.  Is that not a fair inference?

12      A.  It could be, yes.  But that wasn't how I took

13 the prior question.

14      Q.  And it could also be the case that a dispute

15 over the terms of the provider contract could be a

16 basis for the Department to decline to get involved,

17 correct?

18      A.  To the degree -- not necessarily.  I mean, I

19 guess it could be, but it wouldn't preclude the

20 Department from looking at it solely because there was

21 a dispute.

22          It would be the particular to the dispute as

23 to as to how far the Department felt they could go

24 based on the particular facts of that case.  At some

25 point, it would appear in this case the Department did
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 1 decide that -- whether or not they resolve other issues

 2 in this case I can't say because I wasn't provided any

 3 other information.  But for purposes of whatever

 4 ultimate dispute was in this case, the Department did

 5 decide that it couldn't take it any further.

 6      Q.  Just to close the loop, and also dispute over

 7 the terms of the insurance contract could justify the

 8 Department not getting involved in the dispute,

 9 correct?

10      MR. STRUMWASSER:  I'm sorry.  What was the

11 question?

12      THE COURT:  I'm sorry, I didn't get it either.

13      MR. VELKEI:  Yes, forgive me.

14      Q.  So we've talked about the provider contract,

15 Mr. Cignarale.  We've also talked about a dispute over

16 the facts.  So I just want to make sure to close the

17 loop based upon your testimony from a few minutes ago.

18          A dispute over the terms of the insurance

19 contract itself could be a basis for the Department to

20 decline to accept jurisdiction over the complaint,

21 correct?

22      A.  That would be very rare in the sense that the

23 Department would have a -- its interpretation of the

24 contract and any applicable laws that may exist with

25 regard to that contract.
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 1          So it wouldn't necessarily be the mere fact

 2 that the complainant and the insurance company disagree

 3 as to the interpretation.  The Department would have to

 4 conclude that that the Department was not in a position

 5 to render a conclusion one way or the other based on

 6 all the facts and statutes and the particular contract

 7 in that particular issue.

 8      Q.  So the Department would have to determine

 9 whether there was, in fact, a valid difference of

10 opinion, correct?

11      A.  That would be one of the considerations, yes.

12      Q.  Right.  And if, in fact, it concluded there

13 was in fact a valid difference of opinion, it would be

14 appropriate in that circumstance to decline to resolve

15 the matter, correct?

16      A.  It would be within the Department's

17 discretion, yes, to decline to continue investigation

18 of the matter.

19      Q.  That's in fact what happened here, based upon

20 the reference to the difference of opinion, correct?

21      A.  I don't know.

22      Q.  Well, that's what the letter says, right?

23      MR. STRUMWASSER:  Argumentative.

24      THE COURT:  Overruled.

25      THE WITNESS:  I don't know that it says that.
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 1      MR. VELKEI:  Q.  Shall we highlight the words,

 2 sir?

 3          "The issues involved with your complaint

 4 indicate that there is a difference of opinion between

 5 you and the insurance company that this Department, as

 6 outlined in California Insurance Code Section

 7 12921.4(a), does not have the authority to decide."

 8          So, in fact, the Department declined to get

 9 involved because of what they considered to be a valid

10 difference of opinion, correct?

11      MR. STRUMWASSER:  Without regard to whether it's a

12 contract or some other --

13      MR. VELKEI:  Right.

14      MR. STRUMWASSER:  That was my objection.

15      MR. VELKEI:  That's fine.

16      THE COURT:  Okay.

17      THE WITNESS:  It would appear so.  I don't know

18 the context, but it would appear that was one of the

19 reasons why it decided to not continue to investigate.

20      MR. VELKEI:  Q.  It would appear, at least from

21 this letter that the Department -- it's not a question

22 of the Department having discretion to decide.  In

23 fact, Mr. Brunelle takes the position that the

24 Department does not have the authority to decide it,

25 correct?
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 1      A.  It's possible.  I don't know the context of

 2 this case, so I really couldn't say for sure what the

 3 particular issues are.  This was a form letter, and so

 4 I don't know that -- how specifically the facts of that

 5 case relate to the, you know, the generic language

 6 here.

 7      Q.  But the Department has taken the position in

 8 this complaint letter that they do not have the

 9 authority to decided the issue because of a difference

10 of opinion between the insurer and this particular

11 provider or member, correct?

12      A.  It's possible, yes.

13      Q.  Presumably one only uses this form when it's

14 appropriate to do so, correct?

15      A.  This is the standard form that's used -- yes.

16 This is the standard form that's used when a complaint

17 is closed and there are unresolved issues.

18      Q.  So I assume that there are multiple form

19 letters to apply in different situations, correct?

20      A.  Yes.

21      MR. VELKEI:  Just to continue this on, just with

22 one more letter, I'd like to mark as 5653 -- and let me

23 black out the references as well.

24          So what I've done, your Honor, is taken out

25 the name, the address and the "Dear" -- okay?
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 1      THE COURT:  Okay.

 2      MR. VELKEI:  So let me just do that on all of

 3 them.

 4      THE COURT:  I'll mark a letter dated January 22nd,

 5 2009, as Exhibit 5653.

 6          (Respondent's Exhibit 5653 marked for

 7           identification)

 8      MR. STRUMWASSER:  Your Honor, with the redactions,

 9 the confidential designation can come off.

10      THE COURT:  Thank you.

11      MR. VELKEI:  Thank you.

12      MR. STRUMWASSER:  And the previous one as well,

13 5652.

14      THE COURT:  Thank you.

15      MR. VELKEI:  Q.  Are you ready to go, sir?

16      A.  Yes.

17      Q.  So have you had an opportunity review 5653?

18      A.  Yes.

19      Q.  And this appears to be a letter where the

20 Department has concluded that it does not have

21 authority to decide because there is a difference of

22 opinion involving an unresolved question of fact,

23 correct?

24      A.  That's what it says in the letter, yes.

25      Q.  To the extent there is a legitimate question
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 1 of fact, it is in fact the Department's practice not to

 2 get involved in trying to resolve that issue

 3 themselves, correct?

 4      A.  For the most part, yes.

 5      Q.  It is in fact the case in your testimony,

 6 Mr. Cignarale, that you seem to be taking sides in a

 7 contract dispute between UCLA and respondent, correct?

 8      A.  No, I don't believe so.

 9      Q.  Have you had a chance to look at the UCLA

10 contract, sir, with PacifiCare?

11      A.  No.

12      Q.  Ever had any discussions about it?

13      A.  Other than with counsel, no.

14      Q.  Okay.  One would certainly expect to see a

15 pretty complicated contract between a large provider

16 like UCLA and respondent, correct?

17      A.  Possibly.

18      Q.  Now, you understood in connection with some of

19 the allegations at issue that PacifiCare contended they

20 had no obligation to make payments in connection with

21 some of the charges that are being levied against them,

22 right, Mr. Cignarale?

23      A.  I'm not sure what that means.  Can you refer

24 me to the specific section?

25      Q.  Why don't you take a look at Page 80 of the
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 1 testimony, sir.  And this is in fact part of the

 2 assumptions underlying the question.

 3      A.  Is there a line number, or can you repeat the

 4 question?

 5      Q.  I'd like -- I mean, can you put down this page

 6 for a second, and can you just generally describe what

 7 the issue was, what the Department's concerns are

 8 around the contract between UCLA and PacifiCare

 9 Respondent?

10      A.  I mean, the issue is really just the

11 allegation that PacifiCare failed to respond to the

12 claims that were filed.

13      Q.  Okay.  Can you give me a little bit more

14 flavor for that?  Is that the extent of your knowledge

15 on the issue?

16      A.  The assumed facts are what I used to assess

17 this category.

18      Q.  Part of the assumed facts was that PacifiCare

19 disputed whether there was any payment owed under the

20 contract with regard to this particular issue, correct?

21      A.  I don't know where that is.  I'd to have look

22 for it.

23      MR. VELKEI:  Chuck, if you could go to Page 80,

24 Mr. Cignarale's testimony -- actually this is the

25 assumptions at Lines 22 and 24.  And if you can
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 1 highlight "PacifiCare contends..."  There we go.

 2      MR. STRUMWASSER:  Your Honor, could the witness

 3 have a moment to read the entirety of the question?

 4      MR. VELKEI:  Take as much time as you need, sir.

 5 I don't mean to rush you at all.

 6      THE COURT:  Sure.

 7      THE WITNESS:  Okay.

 8      MR. VELKEI:  Q.  So, in fact, you were asked to

 9 assume that PacifiCare disputed whether there was any

10 payment owed on the contract with regard to this

11 particular issue, correct?

12      A.  I was asked to assume that sentence, yes.

13      Q.  In fact, Mr. Rossie's testimony confirms that

14 there was a contract dispute over whether in fact there

15 is any money owed in connection with this particular

16 issue; isn't that true, Mr. Cignarale?

17      A.  I don't know.  I will have to -- to --

18          I don't know specifically what Mr. Rossie

19 testified to other than what was stated in the prior

20 sentences.

21      Q.  Do you know who Mr. Rossie is?

22      A.  I believe he had something to do with claims.

23      Q.  Have you met him before?

24      A.  No, I have not.

25      Q.  Sure about that?
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 1      A.  As far as I know.

 2      Q.  As far as you recollect?

 3      A.  Yes.

 4      MR. VELKEI:  Okay.  I'd like to mark as exhibit

 5 next in order this excerpt from the testimony of

 6 Mr. Rossie.

 7          And I have not highlighted it.  I want to make

 8 sure you sort of look at all of it, sir.

 9      THE COURT:  All right.  This is -- 5654.

10      MR. GEE:  Is this going to be marked?

11      MR. VELKEI:  That's what I asked.

12      MR. STRUMWASSER:  We haven't been marking

13 transcripts, have we?

14      THE COURT:  No, we haven't been.

15      MR. STRUMWASSER:  I think all that needs to be

16 said is that he's distributed 7055, 7056, and 7057.

17      THE COURT:  Yes.

18      MR. VELKEI:  The concern, your Honor, is that you

19 don't have copies of these.

20      THE COURT:  I'll hold on to that.

21      MR. VELKEI:  Okay.  Thank you.

22      THE WITNESS:  Okay.

23      MR. VELKEI:  Q.  In fact, Mr. Rossie himself

24 agrees that PacifiCare took the position that it owed

25 no money in connection with these particular claims,
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 1 correct?

 2      A.  I see where PacifiCare believes that the

 3 claims are not payable.

 4      Q.  Right.  So Mr. Rossie himself concedes there

 5 is a contract dispute about whether in fact the claims

 6 at issue had to be even paid, correct, Mr. Cignarale?

 7      A.  I have no information with regard to whether

 8 it's a contract dispute or not, only that it's

 9 something that PacifiCare believes is not payable.

10      Q.  Presumably would not be payable under their

11 contract with UCLA; that would be a fair inference,

12 correct?

13      A.  I wouldn't automatically make that inference,

14 no.

15      Q.  He specifically mentions communications about

16 contract issues and in particular this issue about

17 Automated Labs at the end of 7055 and the beginning of

18 7056, correct?

19      A.  I see the response, yes.

20      Q.  Okay.  Fair to say that, despite PacifiCare's

21 disputing the particular obligation, the Department has

22 taken the position here that we broke the law, correct,

23 around this exact issue?

24      A.  Yes.

25      Q.  And I'm assuming, Mr. Cignarale, you didn't



22968

 1 undertake any kind of investigation to see whether

 2 there is in fact a legitimate contract dispute or

 3 question of fact?

 4      A.  No.  I provided my assessment based on the

 5 assumptions I was provided.  Further, it doesn't matter

 6 whether -- what possible reason the company may have to

 7 deny a claim, contest a claim, pay less than the amount

 8 claimed.  The violation is ignoring the claim.  They

 9 have a perfect right to deny the claim and cite the

10 proper reason for that denial.  That is not what's

11 being charged here.  What's being charged here is the

12 ignoring of the claim, which is not one of the options

13 contained in 10123.13.

14      Q.  Fair to say that you are not in a position

15 independently to assess whether there was a question of

16 fact even over whether PacifiCare responded to this

17 particular issue with UCLA, correct?

18      A.  What I know about this is contained the

19 assumptions I was provided.  So other than that, no.

20      Q.  Okay.  And a legitimate -- as we've discussed,

21 a legitimate dispute over a question of fact is, in

22 fact, not an appropriate basis -- let me withdraw that.

23          A legitimate question of fact has served as

24 the basis, as we've seen, for the Department not

25 getting involved in a particular issue, correct?
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 1      A.  I'm sorry.  You're referring back to the prior

 2 letters and the statute, not this particular testimony?

 3      Q.  Yes, sir.

 4      A.  Yes.

 5      Q.  We've talked about instances where in fact an

 6 examiner concluded the Department did not have

 7 authority where there was a legitimate question of

 8 fact, correct?

 9      A.  Yes.

10      MR. VELKEI:  This is a good time to break, your

11 Honor.  I know you've got a call.

12      THE COURT:  Twenty minutes.  I'll let you know if

13 something goes wrong.

14          (Recess taken)

15      THE COURT:  Go back on the record.

16      MR. STRUMWASSER:  So if I may, just to bring the

17 record up to date on -- with respect to Exhibit 5651,

18 the letter to the Griffins, that letter was produced on

19 October 29, 2009, as a part of a database with a

20 CDI00235215 Bates number.

21      MR. VELKEI:  And you know, we don't agree with

22 those characterizations.  We're happy to take it up off

23 record and investigate it further, if the Court is so

24 inclined.

25          Are we ready to go?
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 1      THE COURT:  Sure.

 2      MR. VELKEI:  Q.  So Mr. Cignarale, back to the

 3 UCLA contract and the contracts for the other UCs, the

 4 Department was meeting with UCLA and the other UCs to

 5 discuss their contracts back in April of 2007, correct?

 6      A.  I'm not sure.

 7      Q.  I'd like to show you what's been previously

 8 marked and entered into evidence as 5265, sir.

 9          I have a full copy.  I want to make sure you

10 have that.

11          Excuse me, your Honor, forgive me.

12          5625.  I'm sorry.

13          Your Honor, would you like a copy?

14      THE COURT:  Sure.  Which one is it again?

15      MR. VELKEI:  5625.

16      MR. STRUMWASSER:  Mr. Velkei said it's in

17 evidence.  It's in evidence for a limited purpose, your

18 Honor will recall that.

19      THE COURT:  Okay.

20          And this is 5625?

21      MR. VELKEI:  Yes, your Honor.

22      THE COURT:  All right.

23      MR. GEE:  Do you have a copy?

24      MR. VELKEI:  Those are all I have, unfortunately.

25 Do you need a minute to pull up a copy of the exhibit?
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 1      MR. GEE:  Yes.

 2      MR. VELKEI:  Great.  Just let me know when you're

 3 ready.

 4      THE WITNESS:  Okay.

 5      MR. VELKEI:  Q.  Have you seen this agenda?

 6      MR. STRUMWASSER:  One second.

 7      MR. VELKEI:  I'm sorry.

 8      MR. GEE:  Okay.  Thank you.

 9      MR. VELKEI:  Ready to go?

10      Q.  Mr. Cignarale, have you seen this agenda

11 before?

12      A.  I may have.  I don't recall.

13      Q.  Any idea why the Department was talking about

14 contract issues with the UCs?

15      MR. STRUMWASSER:  Can the witness be directed?

16      MR. VELKEI:  Q.  Page 2, sir.

17          Chuck, can you put that up on the screen?

18      MR. STRUMWASSER:  Object to the question's

19 assuming facts not in evidence.

20      THE COURT:  Sustained.

21      MR. VELKEI:  There's a reference on the agenda to

22 contract.

23      THE COURT:  You've got this witness up here.  You

24 need to figure out what he knows first before you ask

25 him what they're about.
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 1      MR. VELKEI:  Understood, your Honor.  But this was

 2 a document produced by the Department from Mr.

 3 Laucher's files --

 4      THE COURT:  But this is Mr. Cignarale.

 5      MR. VELKEI:  Understood, but it has a subject

 6 called "Contract Issues" --

 7      THE COURT:  Sustained.  Ask some other questions

 8 first.

 9      MR. VELKEI:  Okay.

10      Q.  Are you aware of any contract issues that

11 would have been relevant to the Department back in

12 April of 2007, sir?

13      A.  Are you speaking with respect to the UC?

14      Q.  Yes, sir.

15      A.  No.

16      MR. VELKEI:  I'd like to mark as exhibit next in

17 order 5654.

18          And, Mr. Cignarale, this was taken from your

19 files.  You were custodian.

20      THE COURT:  All right.  5654 is dated April 19th,

21 2007, and they're business cards.

22          (Respondent's Exhibit 5654, CDI00254948,

23           marked for identification)

24      THE WITNESS:  Okay.

25      MR. VELKEI:  Q.  So having gotten this from your
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 1 files, sir, is this in fact a list of the attendees at

 2 the April 19th, 2007, meeting with UCLA and UCSF and

 3 others?

 4      A.  I don't recall.  I don't really recall much

 5 about this meeting.  I may have been at this meeting,

 6 but I don't recall the specifics.  And I don't recall

 7 who really the attendees were.

 8      Q.  Well, this is from your files, and it gives a

 9 list of those attendees, correct?

10      A.  I don't know what this is from.  And it looks

11 like copies of business cards.

12      Q.  Involving a number of senior officials from

13 the UC medical system, correct?

14      A.  It appears so.

15      Q.  As well as a number of senior officials from

16 Department, correct, sir?

17      A.  It appears so.

18      Q.  And you're listed as an attendee at this

19 meeting, correct?

20      A.  Yes, I am.

21      Q.  Fair to infer that this is a list of the

22 attendees at the meeting referenced in 5625,

23 Mr. Cignarale?

24      MR. STRUMWASSER:  No foundation.  He says he

25 doesn't recollect the meeting.
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 1      THE COURT:  Overruled.

 2          You can answer.

 3      THE WITNESS:  I really don't recall the meeting,

 4 so I don't know for sure.  The document, I guess,

 5 speaks for itself.

 6      MR. VELKEI:  Q.  Can you recall what contract

 7 issues were being discussed with the UCs at the time?

 8      A.  No.

 9      Q.  Not at all?

10      A.  No.

11      Q.  Fair to say Mr. Rossie was at this meeting,

12 correct?

13      A.  I don't know.

14      Q.  Based upon the document that was produced from

15 your files, it would appear that he was an attendee,

16 correct?

17          So can we go to that, Chuck?  If you would

18 just blow up the business card of Mr. Rossie, which is

19 on the first page.

20      A.  Yes, I see the business card.

21      Q.  So assuming that this list that was in your

22 files is correct, you would have in fact met Mr. Rossie

23 before today, correct?

24      A.  Assuming I attended to meeting and assuming

25 Mr. Rossie attended the meeting, then, yes.
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 1      Q.  Now, you reference attending a meeting with

 2 the University of California in your written testimony,

 3 don't you, Mr. Cignarale?

 4      A.  Yes.  I testified that I attended a meeting.

 5 I wasn't sure and I'm still not sure whether that

 6 meeting was with the UC healthcare system or the CMA.

 7      MR. VELKEI:  Okay.  Chuck, could you put Page 6 of

 8 Mr. Cignarale's testimony -- blow that up and, in

 9 particular, Lines 12 to 18.

10      Q.  Now, let's break this down, if we can,

11 Mr. Cignarale.  It says, "I also recall participating

12 in at least one meeting with providers."

13          So you're recognizing right up front there

14 could have been more than just one meeting you had with

15 providers, correct?

16      A.  It's possible.

17      Q.  Now, we know, based upon Ms. Wetzel's

18 testimony, that you met via video conference with

19 Ms. Wetzel to discuss United and PacifiCare sometime in

20 the fall of '06, correct?

21      A.  I don't know.  I don't recall a meeting.

22      Q.  Absolutely no recollection?

23      A.  No.

24      Q.  And you're recognizing the possibility that

25 you met with the University of California.  Do you
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 1 think there was another meeting in addition to the one

 2 that's referenced in 5625?

 3      A.  I have no reason to believe that, no.  This

 4 could very well have been the meeting.

 5      Q.  What is your recollection based upon in

 6 reference to Page 6 of your testimony?

 7      A.  Based on what I recollected at the time.

 8      Q.  Do you have any -- do you keep an agenda or

 9 any kind of contemporaneous notes that would assist in

10 refreshing your recollection, sir?

11      A.  No.

12      Q.  You believe may have discussed complaints

13 about the processing of claims by PacifiCare and

14 United, is that your testimony, at least in writing?

15      A.  Yes.

16      Q.  And may well have discussed other issues,

17 correct?

18      A.  Yes.

19      Q.  Including the ones that are referenced in

20 5625?

21      A.  Yes, it's possible.

22      Q.  Now, did you have a meeting -- you or others

23 of the Department -- a meeting with respondent to

24 discuss the conclusions that you may or may not have

25 reached from your meeting with the UCs?
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 1      A.  I could only speak for myself.  I don't recall

 2 myself ever doing that.

 3      Q.  Now, this meeting that occurred on April 19th,

 4 2007, it was before UCLA or any of the UCs had even

 5 filed a complaint against respondent, correct?

 6      A.  I don't know the timing on this, so, no, I'm

 7 not sure.

 8      Q.  Would it surprise you to learn that this

 9 meeting was in advance of them having even filed a

10 complaint?

11      A.  No.

12      Q.  Would it also surprise you to learn, sir, that

13 the meeting was just months before the contract with

14 PacifiCare and United was set to expire?

15      A.  No.

16      Q.  Would it also surprise you, sir, that this

17 meeting occurred before there was even notice of an

18 exam?

19      A.  No.

20      Q.  Now, did UCLA go through the complaint system

21 that had been set up to handle provider complaints?

22      A.  I don't recall the meeting, so I don't know.

23      Q.  Well, just generally, I mean, the UC system

24 and the complaints they had against PacifiCare are

25 prominently displayed in the accusations against the
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 1 company in this case, correct?

 2      A.  Yes, they are some of the categories of

 3 violations, yes.

 4      Q.  In fact, Commissioner Poizner announced the

 5 service of the original accusation on steps of the UCSF

 6 Medical Center, didn't he, sir?

 7      A.  I don't recall that.

 8      Q.  Did you attend that press conference?

 9      A.  No, I don't believe I did.

10      Q.  I noticed that there was a draft of the press

11 release in your files.  Did you assist in preparing

12 that, sir?

13      A.  I may have.  I don't recall the specifics.

14      Q.  Okay.  So why don't we focus upon the specific

15 complaints that are referenced in the -- what is now, I

16 believe, the fourth supplemental accusation, the ones

17 specific to UCLA.  And I think we were discussing some

18 of them before the break.

19          So why don't we turn back to your testimony,

20 if we could, sir.  And I'd like to reference -- just

21 going off of the table of contents that was provided,

22 and appreciate your doing that -- for Categories F

23 and G.  Okay?

24          Do you want to a minute to refresh your

25 recollection about what was involved in those?
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 1      A.  Yes.

 2      Q.  Just let me know when you're done, sir.

 3      MR. STRUMWASSER:  F and G of his testimony or of

 4 the --

 5      MR. VELKEI:  Yes, yes, of his testimony.  To be

 6 specific, Roman numeral VII, F and J.

 7      MR. STRUMWASSER:  Thank you.

 8      THE COURT:  Looks like it referenced Page 71 and

 9 Page 78 at the beginning.

10      MR. STRUMWASSER:  Thank you, your Honor.

11      MR. VELKEI:  Q.  The complaints, the specific

12 complaints that are referenced in Roman VII F and G,

13 were those complaints submitted through the formal

14 complaint process established by the Department of

15 Insurance for providers?

16      A.  I'm not sure.

17      Q.  How about the original complaints that -- how

18 about the complaints that were referenced in the

19 original accusation?  Were those complaints involving

20 the UC system submitted to the formal complaint

21 process?

22      MR. STRUMWASSER:  No foundation he's familiar with

23 the original accusation.

24      THE COURT:  If he knows.

25      THE WITNESS:  I'm not familiar with the first
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 1 accusation.

 2      MR. VELKEI:  Would you like to see a copy of it?

 3      THE WITNESS:  Sure.

 4      MR. VELKEI:  If it's okay, I'm just going to give

 5 him my copy of it, your Honor.

 6      MR. STRUMWASSER:  Anything you want to direct his

 7 attention to?

 8      MR. VELKEI:  Sure.

 9      Q.  Just -- I want to direction your attention to

10 the references to the UCs.

11      A.  I'm sorry.  Do you have a page number or --

12      Q.  I'm looking, sir.  Give me a second.

13      A.  Sorry.

14      Q.  Starts on Page 8.

15          And, Chuck, could you put Page 8 up of the

16 accusation, which would be Exhibit 1, up on the screen?

17      A.  Okay.

18      Q.  References specifically --

19          Chuck, if you could highlight Line 15.

20          "During this examination, the Department

21 attempted to follow up on significant complaints

22 received from healthcare providers across California."

23          Right?

24          "These complaints submitted by the California

25 Medical Association and the University of California
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 1 health system informed the Department."

 2          So the original accusation references

 3 significant complaints filed by providers, including

 4 the UC health system, correct?

 5      A.  Yes.

 6      Q.  Now, are you aware whether any of those

 7 complaints that are referenced in the original

 8 accusation were submitted through the formal provider

 9 complaint process that was instituted by the

10 Department?

11      A.  I'm not sure.

12      Q.  Now looking in the complaint database, if I

13 don't see any reference to the UCs in that database, is

14 it reasonable for me to infer that, in fact, the UC

15 system did not avail itself of the procedures set up by

16 the Department for filing complaints?

17      A.  Not necessarily.  I don't know -- I mean, the

18 UC may have different names and titles of either

19 individual doctors or medical groups and subsections of

20 that system that may come up differently.

21          But the Department accepts complaints from any

22 source, so whether or not a complaint was sent in

23 through our traditional complaint intake system,

24 whether it's through the Web site, through the phone

25 system, through mailing in a complaint form, we
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 1 wouldn't ignore complaints that come in from other

 2 sources.

 3      Q.  And whatever source it may come in, I mean,

 4 the Department has defined procedures for handling

 5 those complaints, correct?

 6      A.  Yes.  The consumer services division has

 7 defined procedures for handling complaints it receives.

 8      Q.  And it certainly wouldn't be appropriate, in

 9 your opinion, to give special exceptions for certain

10 large providers, wouldn't you agree, Mr. Cignarale?

11      A.  No.

12      Q.  So it is appropriate to give exceptions for

13 large providers who are complaining?

14      A.  Yes, it's appropriate to use the Department's

15 discretion in determining what are the type of issues

16 out there.  And if a large provider can provide

17 information, we'll -- we'd love to have it.

18          And so we're happy to take information from a

19 large provider, a small provider, or any provider.  And

20 if they want to send it in to us, we'll take it in any

21 form they want to send it to us.

22      Q.  But you've always made clear on your Web site

23 that providers have to follow certain procedures before

24 the Department will take the complaint, correct?

25      A.  Yes, that's our general procedure.
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 1      Q.  But what you're saying is you make exceptions

 2 for certain large providers that are making complaints?

 3      A.  Yes, in the sense that not only large

 4 providers, every aspect in different lines of

 5 insurance.  There could be various stakeholders, such

 6 as even the CMA, the California Auto Body Association

 7 with regard to automobile repair complaints.  There are

 8 a lot of exceptions to the general process that we have

 9 set up for the public so that we don't have these large

10 organizations having to, one by one, turn in complaints

11 that may be needed to be addressed on a global basis.

12      Q.  I want to focus on the exceptions that are

13 made for large providers in the healthcare context.

14 And we can sort of put aside the rest of other

15 industries, if that's okay with you, sir.

16          So focusing on the exceptions that are made

17 for large providers, are there any standards for when

18 the Department can exercise its discretion in

19 eliminating certain requirements that are otherwise in

20 place for other providers?

21      A.  No.  The Department will use its discretion to

22 determine the type of issue that's presented to us and

23 make a decision as to whether we want to invite any

24 stakeholder, including providers, to present to us

25 whatever complaints or other information they have
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 1 that's valid to our regulatory authority.

 2      Q.  To be specific, Mr. Cignarale, you will

 3 exercise your discretion in providing exceptions to

 4 certain providers?

 5      A.  The Department certainly can exercise its

 6 discretion.  I certainly have the authority to exercise

 7 that discretion.

 8      Q.  And you have provided exceptions to the

 9 general rules for large providers; isn't that true,

10 sir?

11      A.  Yeah, I believe so.

12      Q.  California Medical Association is one of them,

13 correct?

14      A.  Possibly.  I don't recall the details.

15      Q.  Can you identify any other large providers

16 that you have sort of excluded from the typical

17 complaint process with regard to PacifiCare or United?

18      A.  No.  We haven't -- the Department hasn't

19 excluded providers from the typical complaint process.

20 It's done on a case-by-case basis.  If a provider,

21 again, or any stakeholder wants to come to us, we're

22 happy to take whatever information they have and do

23 what we feel is appropriate with that information.

24          It may not mean that we would -- depending on

25 what those issues are, they may not be conducive to a
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 1 claim-by-claim investigation and analysis by my

 2 consumer services division staff.  And it may in fact

 3 entail other issues and other actions by the

 4 Department.

 5      Q.  But, in fact, to be sure the appropriate

 6 action is being taken, one should look at each of those

 7 complaints independently, wouldn't you think,

 8 Mr. Cignarale?

 9      A.  Not necessary.  It would really depended on

10 what -- the Department should, yes.  They should look

11 at whatever is presented to us.  It would really depend

12 on what particular issue is being presented to the

13 Department.

14      Q.  Fair to say that the Department did not

15 require specific detail on all of the complaints that

16 were being asserted by the UC health system?

17      MR. STRUMWASSER:  UCL system?

18      MR. VELKEI:  The UC health system.

19      MR. STRUMWASSER:  Oh.

20      THE WITNESS:  I don't know.

21      MR. VELKEI:  Q.  So you got this procedure which

22 requires, at a minimum, that the providers exhaust

23 their appeals before complaining, right, and you

24 remember we talked about sort of the notification

25 that's on the CDI Web site that says the Department
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 1 will not accept a complaint unless it's gone through

 2 that resolution process with the company, right?  Do

 3 you recall that?

 4      MR. STRUMWASSER:  Compound.  Started out with one

 5 question, wound up with another.

 6      THE COURT:  Could you please read the --

 7      MR. VELKEI:  I'm happy to rephrase, your Honor.

 8      THE COURT:  All right.

 9      MR. VELKEI:  Q.  You recall we looked at the

10 published process for submitting the healthcare

11 provider complaints yesterday, Mr. Cignarale?

12      A.  Yes, I do.

13      Q.  The requirement that's right up front,

14 actually, on Page 2 of the document, is that the

15 provider exhaust their appeals with the company before

16 the Department will accept a complaint, correct?

17      A.  That sounds right.

18      Q.  Okay.  And to be clear, part of the reason for

19 doing that certainly is, once there's been an appeal

20 with the company, then the Department will have an

21 opportunity to see what the company's position is with

22 regard to the particular dispute, correct?

23      A.  Not necessarily, no.  The primary purpose of

24 creating that procedure --

25      THE COURT:  Can I -- I'm sorry.  I'm not sure
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 1 what, but there's a problem.

 2          (Recess taken)

 3      THE COURT:  Okay.  Go ahead.

 4          (Record read)

 5      THE WITNESS:  Just continue, or --

 6      THE COURT:  Sure, just continue if you can.

 7      THE WITNESS:  -- was solely to take into account

 8 the unknown number of complaints we were going to

 9 receive after the passage of SB 634 and SB 367, and

10 to -- and also considering that we received several

11 less staff than what we had requested to implement

12 those bills, handling provider complaints, the sole

13 reason for me directing my staff to place this

14 procedure into the provider complaint handling process

15 was to deal with that potential unknown influx of

16 complaints.  And it had nothing do with the purpose

17 that you mentioned.

18      MR. VELKEI:  Q.  So is it your testimony,

19 Mr. Cignarale, that you set that rule?

20      A.  Yes.

21      Q.  Back in June of 2006?

22      A.  Yes.

23      Q.  Okay.  And so you feel comfortable, having set

24 the rule, you feel comfortable changing it?

25      MR. STRUMWASSER:  Argumentative.
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 1      MR. VELKEI:  Not intended to be.

 2      THE COURT:  Okay.  I'll allow it.

 3      THE WITNESS:  I certainly feel comfortable

 4 changing it.  I don't know that it is in fact changed.

 5 I will say that the statutes that we're implementing

 6 never put this requirement on providers that -- so I

 7 feel that, in cases where we're challenged on that, I

 8 don't believe that the Department can refuse to process

 9 a complaint unless -- because the statute doesn't place

10 that requirement on providers prior to filing these

11 complaints.

12      MR. VELKEI:  Q.  So the short way of saying you do

13 feel comfortable, having set the rule, in changing it

14 in your discretion?

15      MR. STRUMWASSER:  Asked and answered.

16      THE COURT:  Sustained.

17      MR. VELKEI:  Q.  You would certainly agree with

18 me, would you not, Mr. Cignarale, that the exercise of

19 that discretion would need to be done fairly and

20 objectively, correct?

21      A.  If -- yes, if possible.  But in the end, you

22 know, the Department has discretion to decide what kind

23 of procedures it wants to institute for processing and

24 receiving complaints.  And we have that discretion.

25          And there may be instances where various
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 1 stakeholders on all sides might not necessarily agree

 2 with those procedures and processes we've set up.

 3      Q.  Well, procedures and processes -- there are no

 4 procedures and processes for providing exceptions to

 5 the rule, correct?

 6      A.  No.  I mean correct.  You're correct.

 7      Q.  Give me one second, sir.  Forgive me.

 8          So to be clear, though, in exercising the

 9 discretion to waive the requirements that are otherwise

10 in place, you and others within the Department have the

11 ability to control how many complaints are coming in

12 with regard to a particular insurer, correct?

13      MR. STRUMWASSER:  Objection.  You referenced to

14 requirement or rule.  That's contrary to the evidence.

15      MR. VELKEI:  We'll replace.  "Process."

16      THE COURT:  All right.

17      MR. VELKEI:  That's fine with me.

18      THE COURT:  Can you read it back.

19          (Record read)

20      MR. STRUMWASSER:  I understand the change to have

21 been the word "requirement" to "process."

22      THE COURT:  All right.

23      THE WITNESS:  Yes, to the degree that any

24 decisions the Department makes in changing its policies

25 and procedures and processes, that may ultimately
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 1 result in no change in the number of complaints we get,

 2 an increase in the number of complaints we get, or a

 3 decrease in the number of complaints we get, depending

 4 on the particular change we make.

 5      MR. VELKEI:  Q.  Presumably when one eliminates

 6 requirements that would otherwise be in place, one is

 7 increasing the chances that there will be more

 8 complaints, not less, correct?

 9      A.  That makes sense, yes.

10      Q.  Is there any kind of documentation in your

11 files or in others that demonstrate the underlying

12 rationale for waiving the requirements for some of

13 these large providers, sir?

14      A.  No.  As deputy commissioner over the consumer

15 services and market conduct branch, I have the

16 authority and the direction to accept complaints from

17 any source.  In the event I feel that it serves the

18 public purpose to receive complaints outside of the

19 normal process, I'm happy to receive those complaints.

20      Q.  To be clear, then, you were in fact the one

21 that waived those requirements for certain large

22 providers, correct, Mr. Cignarale?

23      MR. STRUMWASSER:  Vague as to which requirements.

24      THE COURT:  I think we've been talking all along

25 about the requirement to deal with the insurance
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 1 company first.

 2      THE WITNESS:  I may or may not have.  I don't

 3 know.

 4      MR. VELKEI:  Q.  Who else other than you would

 5 have had that authority at the time, back in 2007?

 6      A.  Certainly any of my managers, the division

 7 chief or bureau chief, the Commissioner, any of the

 8 other executives in the Department, the legal staff

 9 could certainly have.

10      Q.  Practically speaking, when we're talking about

11 complaints that are coming into your branch, who other

12 than yourself is going to get to decide that the rules

13 in place are going to be waived for certain large

14 providers?

15      A.  I may have, with regard to my branch

16 operation, subject to reporting to my chain of

17 command's decisions, that authority.

18      Q.  Do you recognize, sir, that certain large

19 providers like the UCs may have economic interests that

20 are not always aligned with the public interest?

21      A.  It's possible.

22      Q.  What protections did you put in place to

23 insure that these large providers weren't taking undue

24 advantage of the situation to pursue their own economic

25 agenda, if anything?
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 1      A.  I don't recall the specific complaints that

 2 came in, so I don't know what mechanism was looked at

 3 or was applied here.

 4      Q.  Okay.  Now, to be clear -- and forgive me --

 5 so if I go back in the complaint database and I can't

 6 find any reference to UCLA, would it be fair to infer

 7 then that they weren't required to go through that

 8 process, the standard process?

 9      MR. STRUMWASSER:  Asked and answered.

10      THE COURT:  I'm sorry.  Could you read the

11 question.

12          (Record read)

13      THE COURT:  Sustained.

14      MR. VELKEI:  Your Honor, I understood the

15 testimony to be it may not be under "UCLA."  The

16 complainant may not be UCLA.

17      THE COURT:  That's what he said.

18      MR. VELKEI:  But what I'm saying is anywhere

19 within the complaint, if there's any reference to

20 UCLA -- I'm not saying the name of the complainant, but

21 more generally.  Like, if I go in and can't find any

22 complaints involving providers associated with UCLA,

23 would it be fair under that situation to infer that

24 they weren't put through the typical process?

25      THE COURT:  Okay.
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 1      MR. STRUMWASSER:  I think it is an ambiguous

 2 question for this reason.  There are defined fields,

 3 such as provider name.  And then there are images of

 4 documents.

 5          So if Mr. Velkei wants to clarify whether he's

 6 talking about the defined fields or the images of the

 7 documents, that would resolve the question.

 8      MR. VELKEI:  I don't even know how to answer that,

 9 your Honor.

10          Mr. Pongetti knows better than I.  But I think

11 there are a lot of defined fields.  So really I'm

12 just -- you know, there's a description of the

13 complaint, who the provider is, what the address is, if

14 it's -- you know, if it says "Dr. Velkei at UCLA

15 Medical Center," right, then I think it would be fair

16 to infer that somebody at UCLA, a provider at UCLA,

17 filed a complaint and had to go through the process.

18          So I'm simply saying, if I can't find

19 references to providers at UCLA, would it be fair to

20 infer that they didn't have to go through that

21 complaint process?

22      THE COURT:  All right.  I'll allow the question.

23      MR. VELKEI:  Thank you, your Honor.

24      THE WITNESS:  I'm just not sure I have enough

25 information to agree with that premise.  I don't know.
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 1      MR. VELKEI:  Q.  Are there standards and

 2 procedures for what gets put into that complaint

 3 database?

 4      A.  Yes.

 5      Q.  Where would those be located, sir?

 6      A.  The procedures?

 7      Q.  Yes, for the complaint database.

 8      A.  I imagine they're contained somewhere within

 9 the consumer services division of the Department.

10      Q.  That's your branch?

11      A.  Yes.

12      Q.  So who has custody of sort of the management

13 of that database within your branch?

14      A.  The overall custody would be the division

15 chief of the consumer services division in terms of the

16 day-to-day operations of the division.

17      Q.  Who would that be?

18      A.  Leone Tiffany.

19      Q.  Now, typically in the complaint process, in

20 addition to a requirement that the provider exhaust

21 their appeals, the respondent or insurer is typically

22 given an opportunity to respond, correct?

23      A.  I'm not sure I got the whole question.  Could

24 you --

25      Q.  So complaint comes in.  Somebody within your
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 1 branch does whatever they do with it.  They implement

 2 it, assuming the requirements haven't been waived, into

 3 the database, do some investigation.

 4          Now, they're at some point in that process

 5 going to give the insurer an opportunity to respond to

 6 the charges, correct?

 7      A.  Not in all cases, but it's typical.

 8      Q.  So in the form letters that we saw this

 9 morning or earlier this morning, you in fact see that

10 the insurer was given an opportunity yo state their

11 position on the particular issue, correct?

12      A.  Yes.

13      Q.  And I'm assuming, when those requirements are

14 waived, one of those requirements that's being waived

15 in addition to exhausting the appeals is an opportunity

16 for the insurer to actually say its view of that

17 particular complaint, state its position, so to speak?

18      MR. STRUMWASSER:  I'm sorry.  Objection,

19 "requirements."  Again, there are no requirements of

20 the procedure.

21      THE COURT:  Overruled.

22      THE WITNESS:  There are no requirements or

23 procedures that relate to -- that require the consumer

24 services compliance officers to go to the insurance

25 company and have them respond to the complaint.
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 1          It is done -- typically it is done, but it is

 2 not a requirement.  And the statute allows the

 3 Commissioner to either do it or not do it as the

 4 Commissioner deems appropriate.

 5      MR. VELKEI:  Q.  So the Commissioner, but

 6 presumably acting -- he has folks acting on his behalf,

 7 correct?

 8      A.  Yes.

 9      Q.  So on a situation like this where a decision

10 has to be made whether you're even going to give the

11 insurer an opportunity to respond, would you need to be

12 involved in essentially saying, "We don't need to give

13 the insurer an opportunity to respond here"?

14      A.  No, I would not.

15      Q.  So somebody would have to make the decision

16 that no -- that the insurer should not have a right to

17 respond to the particular complaints, correct?

18      A.  Yes, someone would need to respond -- would

19 need to make the decision as to whether they feel it's

20 appropriate to have the company respond.

21      Q.  Oh.  So I thought it was absent a decision not

22 to allow a response, the practice is to give the

23 insurer an opportunity to state its position on the

24 complaint, correct?

25      A.  No, it's not a matter of not allowing the
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 1 insurance company to respond.  It's a matter of, based

 2 on the facts of a particular case, whether the

 3 compliance officer or, in working with their

 4 supervisor, depending on the situation, determines that

 5 it's even appropriate to make contact with the

 6 insurance company and seek a response.

 7      Q.  And to the extent there appeared to be a

 8 genuine issue, the practice would be to reach out to

 9 the insurer and ask for a response, correct?

10      A.  Correct, to the degree that -- to the degree

11 that the compliance officer felt was appropriate to

12 seek a response, they would do so.

13      Q.  Right, because, I mean, threshold issues have

14 to be decided first, like, does the Department even

15 have jurisdiction to review the complaint, right?

16      MR. STRUMWASSER:  Is there a "because" at the

17 beginning of that sentence?  If so, it's

18 unintelligible.

19      THE COURT:  I'm sorry.  Could you read it back to

20 me?

21          (Record read)

22      MR. STRUMWASSER:  And compound.

23      THE COURT:  Do you understand the question?

24      THE WITNESS:  Threshold issues such as

25 jurisdiction is one of the components that we look at,
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 1 yes.

 2      MR. VELKEI:  Q.  Okay.  Why don't we just cut to

 3 the chase.  I don't want to spend too much time, and I

 4 think we've established enough of a record.

 5          But fair to say that, in the context of the

 6 complaints made by the UC health system, PacifiCare was

 7 not given an opportunity to respond to the charges

 8 before the filing of the accusation?

 9      A.  I don't know.

10      Q.  Did you have a meeting with PacifiCare to

11 discuss any of the complaints submitted by the UC

12 system?

13      A.  I don't believe I did, no.

14      Q.  Are you aware of anyone having such a meeting?

15      A.  No, I'm not.

16      Q.  Okay.  Maybe it's a good opportunity just to

17 switch gears a little bit and talk about penalties

18 generally.

19          You're familiar, sir, with Section 790.035?

20      A.  Yes.

21      Q.  To make sure we're in agreement, in order to

22 assess penalties in a case like this, one has to

23 follow -- it's basically -- the right to assess

24 penalties derives from 790.035, correct?

25      A.  Yes.
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 1      Q.  To be clear, not every violation of the

 2 Insurance Code constitutes -- and let me sort of back

 3 up a little bit.

 4          In order to obtain a penalty under 790.035,

 5 the Department must establish first that there was a

 6 violation of 790.03, correct?

 7      A.  Yes.

 8      Q.  And not every violation of the Insurance Code

 9 constitutes a violation of Section 790.03, correct?

10      A.  Correct.

11      Q.  In fact, the first step that you engaged in in

12 assessing whether penalties were appropriate is whether

13 in fact these are violations of Section 790.03,

14 correct?

15      A.  I'm not sure what you mean by that I engaged

16 in.

17      Q.  I'm just talking about your testimony, sir.

18 I'm not trying to be tricky here.

19          So the penalty assessment, when you came up

20 with your testimony with the assistance of counsel in

21 offering what an appropriate penalty should be, even

22 under your written testimony, the first step is to

23 determine whether these are in fact violations of

24 Section 790.03, correct?

25      A.  Yes.
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 1      Q.  So if the Judge were to conclude -- Honorable

 2 Judge Astle were to conclude that these are not in fact

 3 violations of Section 790.03, then you would agree with

 4 us that there would be no basis to assess penalties

 5 here, correct?

 6      MR. STRUMWASSER:  I'm sorry.  If the Judge agrees

 7 with you, then Mr. Cignarale agrees with you?  Is that

 8 the question?

 9      MR. VELKEI:  Your Honor, could we have the

10 question back?

11      THE COURT:  Sure.

12          (Record read)

13      THE WITNESS:  To the degree that the -- yes, to

14 the degree that the only penalties being sought applied

15 to 790.03(a) and no other statute, yes, there are other

16 statutes that, in theory, have -- not in theory -- that

17 do have penalties associated with them, such as 790.06

18 and other statutes in the Insurance Code.

19      MR. VELKEI:  Q.  Okay.  But you contending that

20 these are violations of Section 790.03.  So to the

21 extent a determination is made that they are not, you

22 would agree that under 790.035, there would be no right

23 to assess penalties, correct?

24      A.  I could agree to that.

25      Q.  You mentioned 790.06.  Just by coincidence,
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 1 that was my next question in my outline, so thank you

 2 for giving me a segue there.

 3          So there is a whole legislative procedure; to

 4 the extent the Department thinks something is an unfair

 5 business practice under 790.03, they can get a

 6 determination from a court of law, correct?

 7      A.  I'm not sure.  I don't follow that.

 8      Q.  You're familiar with 790.06, correct?

 9      A.  Yes.

10      Q.  That provides a procedure if the Department

11 thinks something is a violation of 790.03 that isn't

12 explicitly in the statute, the procedures is for the

13 Department to seek a determination from an

14 administrative law judge that, in fact, the practice is

15 unfair, correct?

16      A.  No, I don't agree with that.  790.06 refers to

17 any act or practice in the conduct of the business that

18 is not defined in 790.03.

19      Q.  Right.  So if isn't clear on the face of the

20 statute and the Department thinks it's unfair, then

21 there is a process to go to a court of law and get a

22 determination that in fact it is an unfair business

23 practice, correct?

24      A.  Only -- yes, only in the event that the

25 particular statute does not fall within 790.03.
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 1      Q.  Or the particular alleged violation does not

 2 fall within 790.03, correct?

 3      A.  Sure.

 4      Q.  In that instance, under 790.06, the Department

 5 can only assess penalties in the event that a licensed

 6 entity violates -- continues the practice after a

 7 determination is made by a court of law, correct?

 8      A.  I'm not fully versed on that section.

 9      Q.  You want to take a look at it, sir, make sure

10 our understandings are in alignment?

11      A.  What was the question?

12      MR. VELKEI:  Can we have the question read?

13      THE COURT:  Sure.

14          (Record read)

15      THE WITNESS:  Yes, based on the 790.07 language.

16      MR. VELKEI:  Q.  Mr. Cignarale, has the Department

17 ever availed itself of the procedures under Section

18 790.06?

19      A.  I'm not aware.

20      Q.  Can't recall even one instance where that's

21 happened?

22      A.  No.

23      Q.  Switching back to Section 790.03, that was

24 modeled after the NAIC model statute, correct?  Let me

25 rephrase that.
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 1          The current statute that's in effect in

 2 California is based upon the NAIC model statute,

 3 correct?

 4      MR. STRUMWASSER:  790.035 or --

 5      MR. VELKEI:  790.03.

 6      THE WITNESS:  Yes.

 7      MR. VELKEI:  Q.  Now I want to, if we can, turn to

 8 Page 100 of your testimony, Lines 20 to 23.  I want to

 9 talk now about what actually happened at the time of

10 the examination of the company.

11      THE COURT:  I'm sorry.  100?

12      MR. VELKEI:  At Lines 20 to 23, your Honor.

13      Q.  Focusing you on the language, "The examiner is

14 not charged with conducting a legal analysis on what

15 potential Unfair Practices Act violations would

16 compliment the noncompliant act or claims standard.

17 That function is left for the Department counsel to

18 analyze and charge if an enforcement action is

19 initiated."

20          Were these your words, Mr. Cignarale?

21      MR. STRUMWASSER:  Objection to the extent he's

22 asking for anything having to do with counsel.  And --

23 well, that's enough of it.

24      THE COURT:  Sustained.

25      MR. VELKEI:  Q.  I want to spend a little time on
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 1 this issue.  So let's go back in time to the market

 2 conduct examination that was conducted against the

 3 company which forms the basis of this lawsuit.

 4          At that time, the examiners that went on site

 5 were in fact charged with identifying violations of

 6 Section 790.03; isn't that true, sir?

 7      MR. STRUMWASSER:  And I object to the question to

 8 the extent it says "that forms the basis of this

 9 lawsuit."  This isn't a lawsuit; that isn't the

10 exclusive basis for this administrative action but

11 except for that.

12      THE COURT:  All right.

13      MR. VELKEI:  Q.  So the question is simply,

14 Mr. Cignarale, at the time the examiners went on site

15 to conduct the market conduct examination, the targeted

16 market conduct examination, they were in fact charged

17 with identifying violations of Section 790.03, correct?

18      A.  Yes, they were charged with identifying any

19 violations that they felt existed in the documents that

20 they reviewed.

21      Q.  In fact, that's the whole purpose of the

22 public report is to identify what those violations of

23 Section 790.03 were, correct?

24      A.  The -- no.  The purpose of the public report

25 was to identify the findings which were specifically
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 1 identified as falling within 790.03 or the associated

 2 regulations.

 3      Q.  Right.  So the public report is intended to

 4 identify any violations of Section 790.03 that the

 5 examiner finds in the course of its examination,

 6 correct?

 7      A.  Correct.

 8      Q.  And in fact, by law, the Department must

 9 disclose those violations in the context of the public

10 report, correct?

11      A.  Yes, to the degree that those are violations

12 identified in the report, then they're required to

13 then -- they were required at that time to then post

14 that particular report on the Department's Web site.

15      Q.  Do you know Ms. Towanda David?

16      A.  Yes.

17      Q.  She's an experienced market conduct examiner,

18 correct?

19      A.  Yes.

20      Q.  She was the supervising examiner in connection

21 with the particular targeted examination; isn't that

22 true, Mr. Cignarale?

23      A.  I believe so, yes.

24      Q.  Did you know that Ms. David testified that, at

25 the time she prepared the public report -- or at the
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 1 time she prepared the report she did not view the

 2 charges at issues as violations of Section 790.03?

 3      A.  No, I didn't.

 4      Q.  I want to show that to you, if I could, sir.

 5 I have highlighted before -- just to clarify, I've

 6 highlighted 11583, Line 23 through 11584, Line 5.  And

 7 don't feel limited to the language that I've

 8 highlighted.

 9      THE WITNESS:  Okay.

10      MR. VELKEI:  Q.  So would you agree with me that

11 in fact Ms. David did express her view under oath that,

12 at the time she prepared the report, she did not view

13 the charges at issue in the case as violations of

14 Section 790.03?

15      A.  I would agree -- no.  I would agree that it

16 implies here that she did not view the violations cited

17 in the confidential report.

18      Q.  To be clear, the violations cited in the

19 public -- the private report or confidential report

20 formed the vast majority of the allegations in this

21 particular case, correct?

22      A.  I'm sorry.  I missed whether you said public

23 or private.

24      MR. VELKEI:  Can we have the question back?

25          (Record read)
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 1      THE WITNESS:  I believe so, yes.

 2      MR. VELKEI:  Q.  So failure to acknowledge paper

 3 claims with a written acknowledgment letter, that's a

 4 charge being made in this case, correct?

 5      A.  Yes.

 6      Q.  And there's a significant penalty that you've

 7 attributed to that -- those charges, correct?

 8      A.  Yes.

 9      Q.  Ms. David's view at the time she prepared

10 these reports was that those did not constitute

11 violations of Section 790.03, correct?

12      A.  It appears to be her response.

13      Q.  And that was also true there -- I think we

14 talked about them yesterday -- 34,997 alleged

15 violations of the timeliness payment statute,

16 10123.13(a), Ms. David also considered these not to be

17 violations of Section 790.03, correct?

18      A.  She responded "correct" to the question.

19      Q.  Right.  Then on the EOBs and EOPs, which, by

20 my calculation, form roughly 800,000 of the alleged

21 violations in this case, Ms. David was of the view that

22 those also did not constitute violations of 790.03

23 correct?

24      A.  All I know, what's in this document is she

25 answered "correct" to the question.
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 1      Q.  In fact, the confidential report that is an

 2 exhibit to Exhibit 1 of the OSC makes clear that, at

 3 least according to the report, these violations that

 4 we've been discussing -- failure to acknowledge,

 5 failure to pay within 30 days, alleged violations on

 6 EOBs and EOPs -- all of those were treated as something

 7 other than violations of Section 790.03 in the final

 8 reports in this matter, correct?

 9      A.  Yes.  At the point in time that the reports

10 were adopted, yes.

11      Q.  I understand in your testimony at 100, at

12 Lines 20 to 23, that Ms. David was not capable of

13 rendering a decision of whether or not those were

14 violations of Section 790.03.

15      A.  No.  Only that she's not charged with that

16 function.  She's -- the market conduct examiners are

17 charged with identifying the particular practice,

18 particular noncompliant act, and particular specific

19 violations that they identify in the report.

20      Q.  Right.

21      A.  The second step of that process, should a case

22 go to enforcement action, is for the attorneys to

23 analyze the report, the facts associated with the

24 findings that were made, the legal -- a legal analysis

25 was then conducted as to the various statutes which are
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 1 alleged to be violated.  And that's applied to the

 2 facts of the case.

 3          And the attorney will make a recommendation as

 4 to how those specific noncompliant acts are most

 5 appropriately charged should an enforcement action go

 6 forward.

 7      Q.  Okay.  So I understand that that process

 8 involving the lawyers presumably would take place

 9 before the enforcement action was commenced, correct?

10      A.  Yes.

11      Q.  Now, back to Ms. David, though, she is sort of

12 the first front in terms of assessing whether

13 something's a Section 790.03 violation, correct?

14      A.  No.

15      Q.  We just talked about, just a few minutes ago,

16 that she is in fact charged in the context of examining

17 the company's files to identify any Section 790.03

18 violations that she finds, correct?

19      A.  No, I don't believe I stated that.

20      Q.  Okay.  Well, we've got this public report

21 that's in front of you in Exhibit 1, correct?

22      A.  Yes.

23      Q.  It does identify what, at the time, the

24 examiners considered to be violations of Section

25 790.03, correct?
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 1      A.  It's correct in the sense that it's what the

 2 examiners identified based on the instructions they

 3 were provided to only identify the specific act or

 4 noncompliant act that they identified and put that in

 5 the report, even if a later analysis might lead our

 6 legal team to conclude that those such standards and

 7 practices that were identified in the report fall under

 8 one of the 790.03 categories.

 9      Q.  The examiners weren't the only ones that

10 reviewed the report for its accuracy prior to it being

11 filed, correct?

12      A.  Correct.

13      Q.  Management got involved in approving that

14 report, correct?

15      A.  Correct.

16      Q.  Mr. Laucher was involved, and he was the head

17 of market conduct examinations, correct?

18      A.  I assume so.

19      Q.  So presumably, if Mr. Laucher approved the

20 report, his view was also that there were only 90

21 violations of 790.03 as reflected in the public report,

22 correct?

23      MR. STRUMWASSER:  No foundation.

24          (Record read)

25      THE COURT:  I'm going sustained the objection.
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 1      MR. VELKEI:  Q.  Mr. Cignarale, you also reviewed

 2 the report before it was finaled, correct?

 3      A.  It's possible.

 4      Q.  Presumably, based upon your testimony today,

 5 you feel confident that you're able to identify

 6 violations of Section 790.03, correct?

 7      A.  Yes.

 8      MR. VELKEI:  Your Honor, I'd like to mark as

 9 exhibit next in order an e-mail from Sumaira Shahid to

10 Mr. Dixon, Ms. David, and a number of others copied to

11 Mr. Laucher and Mr. Cignarale.

12      THE COURT:  5655 is an e-mail with a date of

13 January 23rd, 2008.

14          (Respondent's Exhibit 5655, CDI00004852,

15           marked for identification)

16      THE WITNESS:  Okay.

17      MR. VELKEI:  Q.  So you did in fact approve the

18 both the confidential and public reports that are

19 attached to Exhibit 1, correct?

20      A.  It appears so, yes.

21      Q.  Presumably, you didn't object at the time that

22 you thought the examiners were taking too narrow a view

23 of what constituted a violation of Section 790.03,

24 right?

25      A.  No.  I don't believe they were taking a narrow
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 1 view.  Again, it was not their charge to identify the

 2 particular 790.03 provision, 790.03(h)(1) through (16),

 3 for example, when there were other more specific

 4 regulations or statutes which were identified in the

 5 report.

 6      Q.  Mr. Cignarale, you approved for final -- to be

 7 finaled a report that made very clear that the late

 8 pays, the issues around acknowledgment letters and EOBs

 9 and EOPs were something other than Section 790.03,

10 correct?

11      A.  I don't know what the exact language was.

12      Q.  Why don't we take a look at it, sir.  It's in

13 front of you in Exhibit 1.  Those are copies of the

14 final reports that were attached to the accusation.

15      A.  Do I have Exhibit 1?

16      THE COURT:  Yes, that's the --

17      MR. VELKEI:  We were talking about the UC

18 complaints and I gave you a copy of that

19      MR. STRUMWASSER:  He may know it as the order to

20 show cause.

21      THE WITNESS:  Okay.  Do have a page?

22      MR. VELKEI:  The two reports are attached as

23 exhibits, sir.

24      THE WITNESS:  Oh, they're attached.

25      MR. VELKEI:  Q.  So let's look at Exhibit 1.  And
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 1 that would be the confidential report, correct?

 2      A.  Yes.

 3      Q.  On Page 2 --

 4          And, Chuck, if you can go to Exhibit 1, it's

 5 CDI Bates No. 43508 is the particular page.

 6          And if you'd just give me a moment,

 7 Mr. Cignarale to catch up with you.

 8          So it's the third sentence of that first

 9 paragraph, if you would blow that up, first paragraph

10 third sentence.

11          "This report contains alleged violations of

12 laws other than Section 790.03, Title 10 California

13 Regulations 2695, et al."  Do you see that, sir?

14      A.  Yes, I see it.

15      Q.  Okay.  And very clearly within the scope of

16 that report, described as something other than Section

17 790.03 violations, were the allegations around the

18 alleged late pays; do you see that on Page 7, sir?

19      A.  Yes.

20      Q.  So you approved a report that very clearly

21 stated that the alleged allegations around late pays

22 was something other than Section 790.03, correct?

23      A.  Correct, for purposes of identifying the more

24 specific statute or regulation, yes.

25      Q.  If you personally disagreed with the
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 1 characterization of these allegations as something

 2 other than Section 790.03, you had the power to amend

 3 the report before it was made final, correct?

 4      A.  I had that power, yes.  But I had no interest

 5 in doing so because that was not our process.  Our

 6 process has been to identify the more specific statute

 7 or regulation at the point in time where these exams

 8 are conducted and adopted.

 9          At subsequent points in time -- because where

10 the legal analysis is done in order to determine

11 whether the content of the report, the alleged

12 violations, the particular facts, other evidence sent

13 to the legal team fall within the category of 790.3,

14 specifically 790.03(h) -- for instance, at the point in

15 time the report is adopted, there is not an analysis

16 done as to the issue of whether a violation is

17 conducted knowingly -- committed knowingly.

18          An analysis is not done at that time if the

19 number of violations are done with such frequency as to

20 constitute a general business practice.  The only

21 charge of the examiner is to identify the most specific

22 standard or noncompliant act that that examiner feels

23 was violated.

24      Q.  I'm assuming there's nothing in writing this

25 says that?
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 1      A.  There could very well be.  I'd have to review

 2 the entire market conduct procedure manual.

 3      Q.  You're not aware of anything as you sit here?

 4      A.  I believe that it's a very good chance it

 5 exists because it's always been our policy, and that is

 6 the exact reason why that occurred on all of these

 7 exams.

 8      Q.  Are you aware of the existence of one or not?

 9      A.  I'm not aware specifically of where it might

10 be.

11      Q.  You can agree with me that this report which

12 describes the charges at issue is something other than

13 790.03?  There is no reference that at some later point

14 it may be determined to be Section 790.03 violations,

15 correct?

16      A.  Correct, only in the sense of, you know, once

17 an enforcement action is filed, at that point, the

18 insurance company knows specifically what's being

19 charged.

20      Q.  So to the extent, one, the Department was

21 going to contend that these were 790.03 violations, at

22 a minimum that would have been in the accusation when

23 the enforcement action was filed, correct?

24      A.  It could be -- yes, it could be in the

25 accusation or subsequent accusations.
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 1      Q.  Fair to say that there's no way the company

 2 was on notice, based upon this report, which it

 3 received a copy of, that the Department contended at

 4 that time that the alleged late pays, issues around

 5 acknowledgment, issues around EOBs and EOPs were

 6 considered to be 790.03 violations, correct?

 7      A.  I believe they were on notice in general that

 8 any claims standard that the Department feels violates

 9 790.03, which might not specifically be enumerated in

10 either 790.03 or in the 2695 California Code of

11 Regulations, could be considered violations of 790.03.

12      Q.  Fair to say that there's nothing in this

13 confidential report that would have put the company on

14 notice that the Department was considering contending

15 that any of these alleged violations were Section

16 790.03, correct?

17      A.  Correct, not in this report.  However, I would

18 refer to the California Code of Regulations

19 Section 2695.(1)(b), which states, "These regulations

20 are not meant to provide the exclusive definition of

21 all unfair claims settlement practices.  Other methods,

22 acts, or practices not specifically delineated in this

23 set of regulations may also be unfair claims settlement

24 practices and subject to California Insurance Code

25 Section 790.03(h)."
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 1      Q.  Mr. Cignarale, would you take a look at

 2 Section 12938 of the Insurance Code.

 3      A.  Okay.

 4      Q.  That statute requires that any alleged

 5 violations considered to be unfair practices under

 6 790.03 must be included in the public report, correct?

 7      A.  No, I don't believe it exactly says that.

 8      Q.  Doesn't exactly say that, but it says one must

 9 publish any alleged violations of Section 790.03,

10 correct?  "Make public from an examination report"?

11      A.  No, I don't agree with that.  I believe this

12 says that what must be published is as it says, every

13 adopted report of an examination of unfair deceptive

14 practices in the business of insurance as defined in

15 790.03 that is adopted and filed.

16          So I take that to mean that, when the

17 Department goes in to examine an insurance company and

18 the purpose of that examination is to examine unfair

19 practices, in the business of insurance as defined in

20 Section 790.03 that whatever it finds in the course of

21 that examination should be made public.

22      Q.  So every adopted report of an examination of

23 unfair or deceptive practices in the business of

24 insurance that is adopted or filed must be made public,

25 correct?
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 1      A.  Yes.

 2      Q.  That report, for purposes of this examination,

 3 was attached as Exhibit 2 to the OSC, correct, sir?

 4      A.  The -- correct in the sense that, at the time

 5 that that report was adopted and made public,

 6 Department policy was to only make public the portion

 7 of the report where the specifically identified

 8 violations identified 790 and the associated

 9 regulations.

10      Q.  How many alleged violations of Section 790.03

11 are reflected in the public report, sir?

12      A.  I don't know.  I could look.

13      Q.  Would you.

14      A.  It would appear 90.

15      Q.  Now, you would agree with me that this

16 document, wouldn't have put the company on notice that

17 the Department was going to contend that almost a

18 million alleged violations violated Section 790.03?

19      A.  Not this document.

20      Q.  Nor the confidential report, correct?

21      A.  I don't know about that.  The company should

22 certainly have been aware of the findings in that

23 report, and they were aware of the findings in that

24 report and that there would be some -- that there could

25 be some action taken on that report.
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 1          And they should not assume that the Department

 2 wouldn't analyze what the findings were and make the

 3 appropriate charges in the event they took an

 4 enforcement action.

 5      Q.  But there was certainly nothing in that report

 6 that would have put them on notice that, in fact, the

 7 Department was considering contending that all of these

 8 were violations of Section 790.03, correct?

 9      A.  Correct.

10      Q.  Now, the process of finaling a report -- I'm

11 not sure if that's a word, but --

12      THE COURT:  Finalizing?

13      MR. VELKEI:  Finalizing, thank you, your Honor.

14      Q.  In the context of finalizing examination

15 reports of this nature, I mean, the company is given an

16 opportunity to respond, correct?

17      A.  Yes.

18      Q.  In fact, they're given two opportunities, to

19 respond, right?

20      A.  Possibly.

21      Q.  And not at any point in time during either of

22 those two opportunities to respond was anything

23 provided to the company that put them on notice that

24 literally hundreds of thousands of alleged violations

25 would be charged under 790.03, correct?
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 1      A.  I'm not sure.

 2      Q.  You're not aware of anything?

 3      A.  I'll not aware.

 4      Q.  You would at least agree with me,

 5 Mr. Cignarale, that that would be material information

 6 that the company would want to know in considering the

 7 response that it made?

 8      MR. STRUMWASSER:  No foundation.

 9      THE COURT:  Overruled.

10      THE WITNESS:  I really don't know how to answer

11 that.  The company was aware of the total universe of

12 alleged violations in both reports, and they had a

13 perfect opportunity to respond to those allegations and

14 those findings.  So I don't know.

15      MR. VELKEI:  Q.  They never had an opportunity to

16 respond certainly in the course of that process to any

17 charges that there were allegedly 800,000 violations of

18 790.03 correct?

19      A.  Correct, if you -- as long as -- without the

20 word "charges" in the sense that, if -- you know,

21 they're not charges in these reports; they're

22 identification of violations.

23      Q.  Now, the legal analysis had already been done

24 about proceeding with an enforcement action at the time

25 you approved finalizing the public and confidential
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 1 reports in connection with this examination, correct?

 2      A.  I don't know the timing.

 3      Q.  Literally two days after the e-mail that I

 4 just showed you, the enforcement action or accusation

 5 was served on the company, correct?

 6      A.  I don't have -- I need to look at the dates.

 7      Q.  Do you want to do that, take a look at the

 8 accusation?

 9      A.  Sure.

10      MR. VELKEI:  Chuck, could you go to Page 28 of the

11 accusation, the signature block where Ms. Rosen has

12 signed on behalf of Commissioner Poizner.  This is on

13 Exhibit 1.

14      THE WITNESS:  So yes.

15      MR. VELKEI:  Q.  So just days later, the

16 accusation was in fact served, correct?

17      A.  Yes.

18      Q.  So presumably the legal analysis would have

19 been done at that point about what would be the

20 appropriate charges to bring, fair to say,

21 Mr. Cignarale?

22      A.  That's -- yes, at some time prior to filing

23 the action, yes.

24      Q.  But in fact, sir even with the accusation that

25 was served on the company, these buckets of alleged
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 1 violations -- late pays, failure to acknowledge,

 2 nonconforming language in the EOBs and the EOPs -- none

 3 of that was alleged to be a violation of Section 790.03

 4 even in the accusation; isn't that true, sir?

 5      A.  I don't know.  I'd have to read the

 6 accusation.

 7      Q.  Why don't I direct your attention, if I could,

 8 to Page 5, Paragraph 1.

 9          And, Chuck, if you could put that up on the

10 screen.

11          I want you to assume for these purposes that

12 Paragraph 1 represents in fact the complete description

13 of this bucket of alleged violations around

14 acknowledgment.  Certainly there's nothing in that

15 provision that would have put the company on notice

16 that the Department considered these to be violations

17 of Section 790.03, correct?

18      A.  I don't agree with that in the sense that this

19 was an action filed in response to implementing 790.05,

20 which specifically is the mechanism used to file an

21 order to show cause to prosecute actions involving

22 790.03.

23          Secondly, the front page of the accusation

24 also makes clear reference to 790.  Whether or not any

25 specific -- more specific statutes were in fact related
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 1 to 790 in the actual language of the accusation, to me,

 2 is a different situation.

 3      Q.  Well, to be clear, looking at the language on

 4 Page 1, it alleges violations of 790.03 as well as

 5 other unlawful acts, correct?

 6      A.  Yes.

 7      Q.  Can you point me to anywhere in this

 8 accusation where the Department makes the contention

 9 that the allege violations of 10133.66(c) constituted a

10 violation of Section 790.03?

11      MR. STRUMWASSER:  May I inquire as to the

12 relevance of this inquiry into the contents of a

13 pleading that's been amended several times?

14      THE COURT:  I think the issue is notice.  I'll

15 allow it.

16      MR. VELKEI:  Thank you, your Honor.

17      THE WITNESS:  I'm sorry.  What's the question?

18      MR. VELKEI:  Can we have it read back?

19          (Record read)

20      THE WITNESS:  No, not specifically.  But, again,

21 the whole first page of this and the whole beginning of

22 the second page specifically refers only to 790.05 and

23 790.035.  And so the company is on clear notice, in my

24 opinion, that that is the avenue that's being taken by

25 the Department and that any or all of these allegations
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 1 contained this accusation are going to be subject to

 2 790.035's penalty provisions.

 3      Q.  Okay.  So why don't we turn to that first

 4 page.

 5          In fact, to the contrary, Mr. Cignarale, the

 6 accusation doesn't allege solely violations of 790.03,

 7 but it alleges violations of 790.03 as well as other

 8 unlawful acts as alleged herein, correct?

 9      A.  That's what it says, yes.

10      Q.  So it isn't just solely alleged violations of

11 790.03?

12      A.  I'm not sure.  The question that I responded

13 to was that whether there was anything in here that

14 alerted the company to whether this action was going to

15 be charged using 790.03, and that's how I responded to

16 it.

17      Q.  I just want to make sure you and I are in

18 agreement that, in fact, the notice, the accusation,

19 doesn't just allege violations of 790.03.

20      A.  Correct, it alleges other unlawful acts.

21      Q.  And there are a number of instances here where

22 the Department actually alleges specific violations of

23 790.03, correct?

24      A.  I believe so, yes.

25      Q.  So look for example at Paragraph 6.  There are
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 1 16 instances, right?  Paragraph 7, 15 instances; do you

 2 see that?

 3      A.  Yes.

 4      Q.  Paragraph 8, 14 instances?

 5      A.  Yes.

 6      Q.  At least under the regulations promulgated

 7 under 790.03, correct?

 8      A.  Yes.

 9      Q.  There's a few additional ones on the following

10 page at Page 8, correct?

11      A.  Yes.

12      Q.  But when we look at the allegations around the

13 alleged violations of the acknowledgment statute, there

14 are no allegations related to 790.03, correct?

15      A.  I don't see the specific reference in those

16 sections.

17      Q.  The same is true with regard to the alleged

18 violations arising out of late pays under 10123.13(a)

19 as reflected in Paragraph 2?

20      MR. STRUMWASSER:  While he's looking, I'd just

21 like to do my objection on grounds of relevance.

22          It's one thing to say that the company wasn't

23 on notice in prior events and documents and stuff.  But

24 once we get to an accusation that's been filed, the

25 requirements of notice are defined by the APA and
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 1 obviously satisfy due process.

 2          Whether they are identified, I don't know any

 3 relevant issue here as to whether an allegation is in

 4 the original OSC or the first, second, third, or fourth

 5 supplemental, as long as they're given their due

 6 process rights associated with those.

 7      MR. VELKEI:  The point is we haven't been given

 8 our due process rights.   And this also goes to whether

 9 or not these are even section 790.03 violations.

10      THE COURT:  All right.  I'm going to allow it.  I

11 understand your argument; it's contrary.

12      MR. VELKEI:  Your Honor, could we have the

13 question read back?

14      THE COURT:  Yes, and then why don't we finish up.

15      MR. VELKEI:  I'm just closing the loop here, so

16 maybe five more minutes.

17          (Record read)

18      THE WITNESS:  Yes.

19      MR. VELKEI:  Q.  The same is also true with regard

20 to the alleged violations around the failure to include

21 the right to review language in the EOPs, correct, as

22 reflected at Paragraph 3?

23      A.  Correct, there's no specific mention in that

24 paragraph.

25      Q.  And just finally, sir, the Department didn't
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 1 see fit at the time it filed its accusation to even

 2 allege that the company had violated the law in failing

 3 to include IMR language on all of its EOBs, correct?

 4      A.  I don't know what the Department saw fit to do

 5 or not do.

 6      Q.  You're here on the behalf of the Department,

 7 sir, and I'm talking as reflected in the accusation.

 8 There isn't even one allegation that the company failed

 9 to include IMR language in its EOBs, correct?

10      MR. STRUMWASSER:  Argumentative.

11      THE COURT:  Overruled.

12      THE WITNESS:  I'm sorry.  What's the question?

13      MR. VELKEI:  Can we have it read back, your Honor?

14      THE COURT:  Sure.

15          (Record read)

16      THE WITNESS:  No, not correct.  There is an

17 allegation.  Let me see --

18      THE COURT:  Hold that thought.  I'll be right

19 back.

20          (Judge momentarily leaves courtroom)

21      THE COURT:  We'll go back on the record.

22          I'm sorry.  Did you hold that thought?

23      THE WITNESS:  Yes.

24      THE COURT:  Okay.

25      THE WITNESS:  And I'll continue with my
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 1 response --

 2      THE COURT:  Okay.

 3      THE WITNESS:  -- which is located on Page 14,

 4 Paragraph 18.

 5      MR. VELKEI:  Q.  These are the 27 instances that

 6 are alleged here, sir?

 7      A.  Yes.

 8      Q.  And there's no reference to this being a

 9 violation of Section 790.03, correct?

10      A.  Not in this paragraph.

11      Q.  How about in where in the document,

12 specifically to this issue on IMRs?

13      A.  Again, I believe that the general reference at

14 the beginning of the accusation references the entire

15 accusation.

16      Q.  But there's nothing specific with regard to

17 IMR's, correct?

18      THE WITNESS:  Not in this paragraph,

19      MR. VELKEI:  This is a good time to break, your

20 Honor.

21      THE COURT:  Okay.  Come back at 1:30.

22          (Whereupon, the luncheon recess was taken

23           at 11:59 a.m.)

24

25
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 1                     AFTERNOON SESSION

 2          (Whereupon, all parties having been duly

 3           noted for the record, the proceedings

 4           resumed at 1:38 o'clock p.m.)

 5      THE COURT:  All right.  We'll go back on the

 6 record.

 7      MR. VELKEI:  Thank you, your Honor.

 8         CROSS-EXAMINATION BY MR. VELKEI (Resumed)

 9      MR. VELKEI:  Q.  Mr. Cignarale, if we can turn

10 back to 100.  If you would just give me a second, I

11 will give you the page and line number.

12          Okay.  So I'm focused -- I'd like to focus

13 your attention, if I could, on Page 100, beginning at

14 Line 23 through 26.

15          Chuck, if you could highlight that as well

16 beginning, "So when an act or omission violated, say,

17 Section 10123.13, Subdivision (a) and could potentially

18 fall within Section 790.03, Subdivision (h), the

19 examiner would only cite the former."

20          Are you ready?

21      A.  Sure, yes.

22      Q.  I wanted to focus on your characterization

23 that it could potentially fall within Section 790.03.

24 I take from that that not every violation of 10123.13

25 is in fact a violation of Section 790.03, correct?
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 1      A.  I left open the possibility.  It's a large

 2 section.  I can't think of any particular provision of

 3 it in which it would not.

 4      Q.  Okay.  So in saying "potentially," you really

 5 meant in every -- let's be clear, do you recognize that

 6 there are in fact instances in which a violation of

 7 10123.13 Subdivision (a) is not a violation of Section

 8 790.03?

 9      A.  No, I don't -- I'm not able to identify any

10 situation where it would not be.  But I left open the

11 potential for that.

12      Q.  Presumably it's sufficiently unclear that it's

13 your view that a lawyer has to be involved to assess

14 whether in fact there is a violation under Section

15 790.03, correct?

16      A.  I'm sorry, I didn't catch --

17      THE COURT:  I didn't understand that question

18 either.

19      MR. VELKEI:  Presumably it's sufficiently unclear

20 that it's your view a lawyer has to be involved in

21 assessing whether in fact there is a violation of

22 Section 790.03, correct?

23      A.  I'll try to answer that I don't think it's

24 unclear.  I don't know how else to answer it.

25      Q.  Okay.  So if it's not unclear, then presumably
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 1 someone other than a lawyer could determine whether in

 2 fact there's been a violation, right, sir?

 3      MR. STRUMWASSER:  What's the "it" in "it's not

 4 unclear"?

 5      MR. VELKEI:  The language of the statute, 790.03.

 6      MR. STRUMWASSER:  Thank you.

 7      THE WITNESS:  Someone other than -- yes, someone

 8 other than a lawyer could certainly undertake the

 9 analysis.  It's just simply not the job of the market

10 conduct examiner when they're completing a report.

11      MR. VELKEI:  Q.  So it is not the job of the

12 market conduct examiner to cite violations of Section

13 790.03?

14      MR. STRUMWASSER:  Asked and answered.

15      MR. VELKEI:  It's inconsistent with his prior

16 testimony.

17      THE COURT:  All right.

18          Could you read the question back.

19          (Record read)

20      THE COURT:  It's a question.  I'll allow it.

21      THE WITNESS:  It is when there are no other more

22 specific sections of the Insurance Code or claim

23 regulations it would be applicable to.  In the absence

24 of a specific Insurance Code Section or regulation

25 section specifically addressing the issue that we're
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 1 looking at, they could cite a 790.03 Subdivision (h) 1

 2 through 16 violation if they felt it otherwise applied.

 3      MR. VELKEI:  Q.  So if I understand correctly,

 4 sir, if there's additional violation alleged or another

 5 Code that -- Code provision that is allegedly violated,

 6 it's your testimony that your examiners cannot

 7 determine whether in fact those particular violations

 8 would constitute violations also of 790.03?

 9      A.  No, I didn't say they cannot.  I said that's

10 not their function.

11      Q.  Now, I asked you before the lunch break if you

12 had any manual or procedure or something that reflected

13 this policy.  Did you have an opportunity to look and

14 see if you could find something that did that?

15      A.  Reflected what policy?

16      Q.  This alleged policy that, if there's multiple

17 statutes that can be cited, the examiner is not in a

18 position to cite Section 790.03.

19      A.  The -- no.  And for two reasons.  Number one,

20 I did not have a chance to look.  And number two, I

21 disagree that they're not in a position to cite it.

22 It's just simply not their job to cite it.

23      Q.  But their job is to detect in the context of a

24 market conduct examination whether there are violations

25 of Section 790.03, correct?
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 1      MR. STRUMWASSER:  That really is asked and

 2 answered.

 3      THE COURT:  I'll allow it.

 4      THE WITNESS:  Their job is to identify all the

 5 noncompliant acts that they find in the course of their

 6 examination and to specifically cite in the examination

 7 the most specific statute or regulation that applies to

 8 the specific issue they're examining.

 9      MR. VELKEI:  Can I have the question read back,

10 your Honor?

11      THE COURT:  Sure.

12          (Record read)

13      MR. VELKEI:  Q.  Yes or no, sir?

14      A.  Yes, with my previous explanation.

15      Q.  So only if there is another statute that might

16 be potentially implicated?  Is that your testimony?

17      A.  Yes, only when there's not another more

18 specific statute that more readily fits to the practice

19 that they're alleging.

20      Q.  So when you say "more readily fits," there's a

21 particular statute that more specifically addresses the

22 conduct at issue?

23      A.  Yes.  And/or more specifically addresses the

24 specific transaction whereupon which the examiner may

25 find violations.
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 1      Q.  Mr. Cignarale, forgive me for not having asked

 2 you, but how much experience do you have in market

 3 conduct examinations?

 4      A.  In what sense?  I've overseen the division

 5 since 2007.

 6      Q.  Right.  How many market conduct examinations

 7 have you participated and conducted?

 8      MR. STRUMWASSER:  As an examiner?

 9      MR. VELKEI:  Just more generally.

10      MR. STRUMWASSER:  Then I object it's ambiguous.

11      THE COURT:  Sustained.

12      MR. VELKEI:  Q.  So let me start there.  Have you

13 ever served as an examiner in connection with a market

14 conduct examination?

15      A.  Yes.

16      Q.  When was the last time you did that, sir?

17      A.  I don't recall, sometime maybe up to 1996.

18      Q.  Can we go and look at -- can you refer back to

19 your curriculum vitae.  I confess I haven't taken much

20 time to review it so perhaps we can take a minute to do

21 that, sir.

22      THE COURT:  Is it an exhibit?

23      MR. VELKEI:  Yes, your Honor, I believe it's

24 Exhibit A to the testimony.

25      Q.  Now, can you show me where on your resume you
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 1 have had experience as a market conduct examiner?

 2      A.  It's not listed on my resume.  I did not

 3 intend by responding to that question to suggest that

 4 my official title was a market conduct examiner.  But

 5 only that I had conducted market conduct examinations

 6 in the past in my capacity as an associate insurance

 7 compliance officer.

 8      Q.  An associate insurance compliance officer, the

 9 responsibilities are typically around dealing with

10 consumer complaints, correct?

11      MR. STRUMWASSER:  Today or then?

12      MR. VELKEI:  Then.

13      THE WITNESS:  Either today -- not correct.  Either

14 today or then, the field claims bureau, which is the

15 part of the market conduct division that conducts

16 market conduct examinations, are themselves associate

17 compliance officers.  So they have the same title as

18 the officers that handle consumer complaints.

19          I will add that, back in that time period

20 between 1992 and 1996, there was some significant cross

21 functions involved in terms of examiners -- I'm sorry,

22 compliance officers, it had a different title, they

23 were called policy officers back in those days --

24 policy officers that worked in the claims services

25 bureau.  For example, part of the consumer services
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 1 division would in some cases go out on an exam with

 2 policy officers from the market conduct division to

 3 assist with exams that were conducted during that

 4 period.

 5      MR. VELKEI:  Q.  So your testimony is that you

 6 lended assistance to policy officers at times in the

 7 conduct of a market conduct examination?

 8      A.  Or completed exams on my own, yes.

 9      Q.  Your testimony is you can't recollect the last

10 time you've done that?

11      A.  What I recollected was it was sometime between

12 1992 and perhaps 1996.

13      Q.  So no earlier than 15 years ago?

14      MR. STRUMWASSER:  You mean no later?

15      MR. VELKEI:  Q.  it could have been as little --

16 it could have been as much as 19 years ago and perhaps

17 as little at 15 years ago, correct?  Is that your

18 testimony?

19      A.  I would answer it in the sense that I believe

20 it would be somewhere between 1992 and 1996.

21      Q.  Could you answer my question, sir?

22      THE COURT:  Would you repeat the question.

23          (Record read)

24      MR. STRUMWASSER:  Your Honor, the only difference

25 between the question and the answer is Mr. Velkei's
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 1 representing the subtraction and Mr. Cignarale's simply

 2 said what the years are.

 3      THE COURT:  So he needs to answer the question.

 4      THE WITNESS:  It sounds accurate.

 5      MR. VELKEI:  Q.  So that's a yes?

 6      A.  Yes, it sounds accurate.

 7      Q.  In your experience as a supervising compliance

 8 officer you don't mention any experience in market

 9 conduct examinations, correct?

10      A.  No.

11      Q.  It seems your experience was limited to

12 supervising, training staff related to consumer

13 complaints, correct?

14      A.  That was one of the functions, yes.  But I

15 also trained all claims staff including claims staff

16 that conducted market conduct examinations on the fair

17 claims settlement practices regulations.

18      Q.  Then as chief of the consumer services

19 division, you also had no oversight during that time

20 frame for market conduct examinations, correct?

21      MR. STRUMWASSER:  Objection, misstates his

22 testimony because of the "also."

23      THE COURT:  Read it back.

24          (Record read)

25      THE COURT:  He didn't have it for the last time.
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 1 I'll allow it.

 2      THE WITNESS:  Correct.  And I didn't have any

 3 oversight over the market conduct division as chief of

 4 the consumer services division, but I also did conduct

 5 some training during that period of market conduct

 6 staff in the area of fair claims settlement practices

 7 regulation.

 8      MR. VELKEI:  Q.  Which would include, amongst

 9 other things, how to detect a violation of Section

10 790.03?

11      A.  Yes.

12      Q.  And I forget whether you testified whether or

13 not there's actually a manual this goes along with that

14 training program?

15      A.  I don't remember whether there is or there

16 isn't.

17      Q.  The contention that a claim needs to be paid

18 within 30 work days or interest is owed, that is within

19 the provisions of 10123.13(a), correct?

20      A.  I don't believe so.  But I would want to check

21 the statute.

22      Q.  Okay.  Why don't you go ahead and do that,

23 sir.

24      A.  I see it as in 10123.13(b).

25      Q.  You see what?  The obligation to pay within 30
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 1 days?

 2      A.  The provision that you're referring to that

 3 says if an uncontested claim is not reimbursed within

 4 30 working days that interest is due.

 5      Q.  But the initial obligation to pay within 30

 6 working days is contained in 10123.13(a), correct?

 7      A.  Yes.

 8      Q.  So fair to say that if one pays interest on a

 9 claim that was paid more than 30 working days, one is

10 compliant with 10123.13, correct, sir?

11      A.  No, I wouldn't agree with that.

12      Q.  Is there anything that the Department has ever

13 issued by way of a writing, bulletin, clarification,

14 seminar that takes the position that, if one complies

15 with 10123.13(b), one is still not in compliance with

16 the statute?

17      A.  No, only that there's nothing that suggests

18 that 10123.13 should not be complied with.

19      Q.  Certainly the legislature contemplated that

20 there were some number of situations where a claim

21 would not be paid within 30 working days, correct?

22      MR. STRUMWASSER:  No foundation.

23      THE COURT:  If he knows.

24      THE WITNESS:  I don't know what was specifically

25 contemplated on that particular legislation.
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 1      MR. VELKEI:  Q.  They have a specific provision

 2 that says if you don't do it, here's what happens,

 3 right?

 4      A.  Yes.

 5      Q.  You were involved -- I think we talked about

 6 this yesterday -- you had some involvement in dealing

 7 with the legislatures in connection with implementation

 8 of this particular statute, correct?

 9      A.  I don't know when this -- I'm not sure that's

10 the case because I don't know when this particular

11 provision was enacted.  The original statutes were

12 enacted in 1986, 1989, and I was not at the Department.

13 So I don't know when the particular provisions

14 regarding the 30-day obligation to pay in (a) or the

15 interest obligation in (b), when those were enacted.

16      Q.  But can we agree now having referenced the

17 specific subsection of the statute, that the

18 legislature, on the face of the statute, contemplated

19 situations where the claims would not be paid within 30

20 working days?

21      A.  Yes, I would agree that they contemplated the

22 potential for claims not being paid within 30 working

23 days.

24      Q.  And it is fairly common in market conduct

25 examinations for companies to be cited for some number
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 1 of claims that weren't paid within 30 working days,

 2 correct?

 3      A.  I don't know how common it is.  It's certainly

 4 part of what the examiner's look at and where they find

 5 it.  I would hope they would cite it.

 6      Q.  So I'd like to just show you some testimony

 7 from Deputy Commissioner Laucher at 13323.  I've

 8 highlighted the provisions from Lines 211, but feel

 9 free to read the entire page?

10      A.  Okay.

11      Q.  Now, Deputy Commissioner Laucher was division

12 chief of the market conduct division for several years,

13 correct?

14      A.  Yes.

15      Q.  So presumably his assessment of how often a

16 particular citation may occur, he's well suited to make

17 that kind of determination, correct?

18      A.  Yes.

19      Q.  All right.  So would you agree with me that

20 Deputy Commissioner Laucher agrees that it is fairly

21 often the case that companies are cited for failing to

22 pay all their claims within 30 working days?

23      MR. STRUMWASSER:  The document speaks for itself.

24 I don't think there's any point for his asking him to

25 agree that the document says what it says.
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 1      THE COURT:  What's the --

 2      MR. VELKEI:  I have a follow-up to this, your

 3 Honor.

 4      THE COURT:  All right.  I'll allow it.

 5      THE WITNESS:  I would agree that that's -- that he

 6 responded to that question, yes.

 7      MR. VELKEI:  Q.  So you have no information that

 8 would dispute the conclusion that companies are cited

 9 fairly often for failing to pay all their claims within

10 30 working days, correct?

11      A.  No.

12      Q.  Can you name me one other licensed entity who

13 has been charged with violating Section 790.03 for

14 failing to pay all their claims within 30 working days?

15      A.  No, not off the top of my head.

16      Q.  To be clear, Mr. Cignarale, this practice, the

17 changed practice in citing violations of Section 790.03

18 was implemented after this litigation, correct, was

19 commenced?

20      A.  I think I testified that I believe it was

21 adopted sometime in late 2009, early 2010, so if the

22 litigation ensued prior to that period of time, then

23 yes.

24      Q.  In fact, according to your testimony, the

25 change in practice was specifically in response to what
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 1 you contended were inappropriate inferences that the

 2 company was trying to draw from the number of citations

 3 for 790.03, correct?

 4      A.  Yes, that was one of the reasons.

 5      Q.  From that one can infer that in fact the

 6 practice was changed only after this litigation began,

 7 correct?

 8      A.  I have no information to refute otherwise.

 9      Q.  In fact your testimony, I believe, is this

10 change was made specifically because PacifiCare was

11 trying to assert in this case that the policy -- and

12 you have the rest of the testimony there -- "policy of

13 citing only the more specific statute meant that the

14 Department had concluded that a certain act or omission

15 was not a violation of the Unfair Business Practices

16 Act."  That is still your testimony, correct?

17      A.  Yes.

18      Q.  So in fact, the sole reason, at least

19 according to your written testimony, for changing the

20 practice was because of positions PacifiCare was taking

21 in this case, correct?

22      A.  No, I wouldn't agree that that was the sole

23 reason.  It was the reason I cited in the testimony.

24      Q.  Right, and your testimony says specifically

25 because of PacifiCare and the inferences that were
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 1 being drawn, correct?

 2      A.  Yes.

 3      Q.  You don't identify any other reasons, at least

 4 in your written testimony, do you, sir?

 5      A.  Correct.

 6      Q.  Now, Mr. Cignarale, at various points in your

 7 written testimony you talk about the need for

 8 deterrence, correct?

 9      A.  I talk about deterrence, yes.

10      Q.  Right, and the need to do that in this

11 particular case, correct?

12      A.  I don't know that I -- if I used the word

13 "need" or not but certainly my final recommendation, I

14 believe, took into account both, in terms of the

15 penalty, both the punishment for the noncompliant acts

16 and violations as well as to deter future noncompliant

17 activity.

18      Q.  So what's the percentage that's punishment and

19 what's the percentage that's deterrence?

20      A.  My assessment did not include any particular

21 quantified breakout of a dollar figure or a percentage

22 of what might be allocated to a deterrence aspect and

23 what might be allocated to a punishment aspect.

24      Q.  So there's no meaningful distinction made in

25 the number that you're presenting to this Court,
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 1 correct?

 2      A.  There's no quantified distinction, only

 3 that -- correct, there's no quantified distinction.

 4 However, the number that I'm ultimately recommending

 5 here of 325 million, in my opinion, does satisfy the

 6 necessity to ensure that the penalty is large enough to

 7 both punish the noncompliant acts as well as to deter

 8 future noncompliant activity.

 9      Q.  So I think we can agree, then, that the

10 proposed penalty being proffered by you isn't necessary

11 to deter the conduct from happening in the future,

12 correct?

13      MR. STRUMWASSER:  That either assumes facts not in

14 evidence or is unintelligible.

15      THE COURT:  Could you read it back.

16          (Record read)

17      MR. VELKEI:  Q.  Put differently, you don't need

18 to assess a penalty of $325 million to deter this

19 conduct from happening in the future, correct?

20      A.  That was my recommendation, so I'll disagree

21 with that.

22      Q.  But that recommendation is based upon not just

23 simply trying to deter behavior but, in your mind, to

24 punish the company for its transgressions?

25      A.  Yes, to do both.
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 1      Q.  Given that it serves a dual function, my

 2 question to you, Mr. Cignarale, is then you don't need

 3 the whole $325 million to actually deter the conduct in

 4 the future, correct?

 5      A.  I don't agree with that statement.  I don't

 6 separate that number, and I believe that that number

 7 represents, again, the number that I feel is sufficient

 8 based on everything I've seen and what I've concluded

 9 to both punish the insurance company for the

10 noncompliant acts as well as deter future conduct.

11      Q.  Now, would you agree with me, sir, that it

12 would be easier to deter -- would you agree with me

13 that it would be easier to deter conduct if the

14 Department sets clear expectations in advance about

15 what constitutes compliant behavior?

16      A.  I would agree that -- to that in the sense of

17 prior -- I mean, to companies before they commit the

18 acts certainly, that --

19      Q.  I'm sorry.

20      A.  So I'll leave it at that.

21      Q.  So it's -- you're more likely to deter

22 behavior if you tell people in advance what is

23 non-compliant behavior, correct?

24      A.  Yes.

25      Q.  It's certainly easier and more efficient than
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 1 notifying a licensed entity after the fact and then

 2 suing them for noncompliance.

 3      MR. STRUMWASSER:  Compound and argumentative.

 4      MR. VELKEI:  It's not intended to be

 5 argumentative.

 6      The COURT:  Can you read it back.

 7          (Record read)

 8      THE COURT:  I'm going to ask you to rephrase.

 9      MR. VELKEI:  Sure.

10      Q.  Well, from a public interest perspective, this

11 lawsuit has cost the State of California a significant

12 amount of money, correct?

13      A.  I assume so.  I don't know the cost.

14      Q.  Okay.  Arguably some of that money could have

15 been saved by simply telling the respondents prior to

16 the actions being taken what the expectations were

17 around compliance with these various statutes, correct?

18      MR. STRUMWASSER:  Is that an assumption he's

19 asking him to assume or --

20      THE COURT:  I don't know.  Were you asking him to

21 assume this?

22          (Record read)

23      THE WITNESS:  I disagree with that statement in

24 the sense that I don't believe that that occurred here

25 in this case and I believe that the insurance companies
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 1 as our licensees are required to follow all of the laws

 2 in this state, including all of the laws in the

 3 Insurance Code and all of the associated regulations.

 4      MR. VELKEI:  Q.  I don't disagree with you,

 5 Mr. Cignarale, but presumably the Department at various

 6 times takes different interpretations of various

 7 statutes, correct?

 8      MR. STRUMWASSER:  Different within itself or

 9 different from others?

10      MR. VELKEI:  Within itself, I mean, just even

11 within the Department.

12      Q.  At different points in time it may have a

13 different view of how it's best to enforce a particular

14 statute, correct?

15      A.  It's possible, yes.

16      Q.  So in those situations, you would agree with

17 me it would be better to tell the people up front if

18 that interpretation or view is changing, correct?

19      A.  If -- yes, if the Department feels that there

20 is any clarity issues or ambiguity issues.

21      Q.  The situation of the acknowledgment statute,

22 the failure to acknowledge paper claims with a written

23 acknowledgment letter, you would agree with me that the

24 Department of Managed Healthcare doesn't have that same

25 requirement, correct?
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 1      A.  I don't agree with that.  I don't know the

 2 answer to the question.

 3      Q.  You don't know one way or the other?

 4      A.  No.

 5      Q.  So you've never looked at the analogous

 6 provision of the DMHC dealing with acknowledgment of

 7 claims?

 8      A.  No.

 9      Q.  Never evaluated that to see whether the

10 language is identical or not?

11      A.  No.

12      Q.  And I guess I would -- it's reasonable to

13 infer that you were never made aware in the context of

14 offering this testimony that the state's sister

15 regulator takes a contrary interpretation of the same

16 language?

17      A.  No.  I don't know what difference it would

18 necessarily make.  I was asked to look the California

19 Insurance Code statutes, not statutes which don't apply

20 to this particular insurance company.

21      Q.  And just so I'm clear, when you answered no,

22 you were agreeing with me that you were not made aware

23 of the existence of a contrary interpretation of the

24 same language?

25      A.  Correct.
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 1      Q.  Okay.  Now, uniformity between sister

 2 regulators is something that the Department of

 3 Insurance itself has talked about in its own annual

 4 reports, correct?

 5      A.  I don't know.

 6      Q.  So I'm going go back to the annual report we

 7 were looking at yesterday and in particular that

 8 section of the 2000 annual report that dealt with your

 9 branch.  Okay?  So why don't we pull that out, if we

10 could.  Give me a minute to find the exact number for

11 you, sir.

12      THE COURT:  5649?

13      MR. VELKEI:  Yes, your Honor, thank you.

14      Q.  And Mr. Cignarale if you could turn to Page

15 127 and, Chuck, if you could put that up on the screen.

16 5649 Page 127.

17          A stated goal on this page of the annual

18 report of your branch is "increase consistency for

19 organizations offering both DMHC and CDI regulated

20 products," correct?

21      A.  I haven't found it yet.

22      Q.  Chuck, would you do me a favor and highlight

23 the very last sentence of the paragraph before "IMR."

24      THE WITNESS:  Okay.  Yes, I see it.

25      MR. VELKEI:  So, your Honor, could we read that
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 1 question back?

 2      THE COURT:  Sure.

 3          (Record read)

 4      THE WITNESS:  Correct that that information is

 5 there.  It doesn't pertain to my branch.  It pertains

 6 to the health enforcement bureau.  However, I don't

 7 disagree with this statement.

 8      MR. VELKEI:  Q.  This is information that was

 9 included within the description of what your branch had

10 done over the 2008 time frame, correct?

11      A.  Yes, but I would add this portion of the

12 description of what the Department has done with regard

13 to the implementation of the two bills referred to.

14      Q.  But irrespective, you agree with the

15 proposition that it is a stated goal of consistency for

16 organizations offering both DMHC and CDI regulated

17 products, correct?

18      A.  Yes, certainly in situations where the law is

19 the same and the public interest is the same and are

20 similar issues that are amenable to coordinating

21 activities and becoming consistent, yes.  However, you

22 know, there are situations and have been situations

23 where the laws are different, the public interests are

24 different, and the particular products are so different

25 that having consistency would not be appropriate.
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 1      Q.  Just to be clear, PacifiCare is one of the

 2 companies that has both DMHC and CDI regulated

 3 products, correct?

 4      MR. STRUMWASSER:  Excuse me, ambiguous to

 5 PacifiCare Life and Health Insurance Company.

 6      MR. VELKEI:  PacifiCare more generally, the

 7 company, the parent company.

 8      THE COURT:  Okay.

 9      THE WITNESS:  I didn't --

10      MR. VELKEI:  Q.  PHS, sir, PacifiCare Health

11 Systems has products regulated both by the DMHC and

12 CDI, correct?

13      A.  I assume so.  I don't know what particular

14 products are on the DMHC side, but I assume they do.

15      Q.  Focusing on your statement, sir, that this

16 concept of "coordinating activities may be appropriate

17 where the laws are the same and the public interest is

18 the same," correct, that was your statement?

19      A.  Sounds right.

20      Q.  And to be clear, at least as to this issue of

21 acknowledgment of claims, you haven't even checked to

22 determine whether in fact law is the same between the

23 DMHC and the CDI, correct?

24      A.  Correct.

25      Q.  Would it surprise you to learn, sir, that
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 1 10133.66(c) was specifically implemented to comport

 2 with the corresponding regulation by the DMHC?

 3      A.  No.

 4      Q.  I assume you would agree with me that the

 5 public interest would be the same between the two

 6 statutes, meaning the protection of providers and their

 7 ability to acknowledge or know when claims have been

 8 received by the company, correct?

 9      A.  I really don't know the answer to that.  I

10 don't know what the specific law is you're referring

11 to.  Unless I was able to actually review both laws and

12 even the history of those laws, I don't know what

13 potential differences there may have been either in the

14 products that are seeking to be regulated or in the,

15 you know, specific language that's -- insurers are

16 required to comply with.

17      Q.  Mr. Cignarale, if it turns out that the

18 language is identical between the two statutes, would

19 it still be your position that the interpretation the

20 CDI is proffering is unambiguous?

21      MR. STRUMWASSER:  Assumes facts not in evidence.

22      MR. VELKEI:  Q.  I want you to assume that.

23      THE COURT:  I'll let him assume it.

24      MR. STRUMWASSER:  The statutes are not.

25      THE COURT:  I know they're not.
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 1      MR. VELKEI:  On this issue they really are.  I

 2 mean, we can go through it but we don't need to.

 3      Q.  Let me rephrase.

 4      THE COURT:  They're close, though.

 5      MR. VELKEI:  Right, very close.

 6      Q.  I want you to assume that the regulations are

 7 very close and the Department of Managed Healthcare is

 8 taking a contrary position than the California

 9 Department of Insurance.  Would you still be confident

10 that Department's interpretation of the statute is

11 based upon unambiguous language?

12      MR. STRUMWASSER:  Does counsel mean the statutes

13 are very close?  He said the regulations are very

14 close.

15      THE COURT:  I assume he means the statute.

16      MR. VELKEI:  One's a regulation, one's a statute.

17 So yeah, right.

18      MR. STRUMWASSER:  Okay.  I think the question

19 should be rephrased.

20      MR. VELKEI:  I think I'm going to get up and

21 approach the board.  I know you're not going to want me

22 to introduce a new exhibit but it helps me and maybe it

23 will help the witness too.  So we've got a DMHC

24 regulation that deals with acknowledgement of claims.

25 Right?  And we have a CDI statute -- reg and statute
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 1 that deals with acknowledgment of claims.

 2      Now, I have made an assumption that perhaps is not

 3 correct.  Is it in fact your view that the language of

 4 10133.66(c) is unambiguous with regard to the

 5 obligation to send a written acknowledgment letter for

 6 paper claims?

 7      A.  Yes.

 8      Q.  Assuming that the language of these two are

 9 the same.

10      MR. STRUMWASSER:  The CDI statute and the DMHC

11 reg?

12      THE COURT:  Yes.

13      MR. VELKEI:  I think that's pretty clear.  Do you

14 need me to stand out of the way, Mr. Strumwasser?

15      MR. STRUMWASSER:  I was hoping that by your

16 putting it on the record then we can avoid any artwork.

17      MR. VELKEI:  Q.  Assuming that the regulation for

18 DMHC and the CDI statute are the same and the DMHC

19 takes a contrary position to the Department of

20 Insurance, would it still be your contention that the

21 language is unambiguous?

22      A.  Yes.

23      Q.  Whether something is ambiguous or not you

24 would agree with me is a legal conclusion, right,

25 Mr. Cignarale?
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 1      A.  I would agree that whether something is

 2 legally ambiguous, yes.

 3      Q.  You're saying this is legally unambiguous

 4 correct,

 5      A.  Yes.

 6      Q.  So that's also a legal conclusion, correct,

 7 Mr. Cignarale?

 8      A.  I'm -- possibly, yes.

 9      Q.  All right.  Now, going back to National

10 Association of Insurance Commissioners, the NAIC itself

11 encourages advanced notice by the Department, by the

12 regulator before it assesses penalties against a

13 company for noncompliance.  Were you aware of that

14 fact, sir?

15      A.  No.

16      Q.  I would like to, if we can, take some

17 additional excerpts from the current manual for 2011.

18      MR. STRUMWASSER:  Your Honor, I think I'm going to

19 object to the relevance of the 2011 manual in this

20 case.

21      THE COURT:  Why is it that you're doing the 2011

22 manual and not the current?

23      MR. VELKEI:  Because these issues are being

24 decided in 2011, your Honor, and we even have the

25 testimony of Mr. Dixon and Mr. Laucher that this
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 1 represents sort of -- the current version represents

 2 the best practices with regard to these issues.

 3      MR. STRUMWASSER:  For NAIC.

 4      MR. VELKEI:  The fact that the exam occurred in

 5 2007, these issues are being decided currently and so

 6 it seems to us that the manual is relevant.

 7      MR. STRUMWASSER:  What the witnesses have

 8 testified to is NAIC considers them the best practices.

 9 I think every one of the California Department of

10 Insurance witnesses have testified that they are not

11 best practices for California.

12      THE COURT:  Okay.  I'll still let him ask the

13 question.

14      MR. VELKEI:  Your Honor, there is another legal

15 issue which we're kind of skirting over which is the

16 California legislature determines that the examiners,

17 the regulator, the Department of Insurance shall

18 observe the guidelines of the examiners handbook.  We

19 have a little bit of a dispute of what the examiners

20 handbook is, but as the Court may recall, we pulled

21 from the Library of Congress the original examiners

22 handbook that has a piece of market conduct exams and

23 financial.  So our view is the Department is in fact

24 bound by those guidelines.  But we can certainly brief

25 the issue further at closing arguments.
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 1      MR. STRUMWASSER:  Just so it's clear, we have a

 2 dispute as to that and other things about that statute,

 3 so I'm not objecting to this witness being questioned

 4 on that basis.

 5      MR. VELKEI:  To be clear, your Honor, that statute

 6 that says "California shall observe the guidelines in

 7 the examiners handbook" is specifically cited as

 8 authority for these particular exams that are at issue.

 9      THE COURT:  Did you want me to mark this?

10      MR. VELKEI:  Yes, your Honor, if you could, that

11 would be great.  I believe it's 5656.

12      THE COURT:  Correct.

13          (Respondent's Exhibit 5656 marked for

14           identification)

15      MR. VELKEI:  Thank you.

16      Q.  I'm going direct your attention, sir, but I

17 want to make sure you have the ability to look at

18 whatever you think is appropriate, to Page 20 and, in

19 particular, "Communicating the Insurance Department's

20 Position."

21          Chuck, if you could put that up on the screen.

22      A.  Okay.

23      Q.  Okay.  So I'm going to have to read along with

24 this magnifying glass but the NAIC guidelines, at least

25 on this particular issue, talk about a written
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 1 communication expressing the Department's position on

 2 the matter serving not simply to clarify that position

 3 but as a warning, potential warning or admonishment,

 4 correct?

 5      A.  Says it can serve, yes.

 6      Q.  So the manual itself talks about using a

 7 written communication by the Department to clarify the

 8 Department's position on a particular issue, correct?

 9      A.  Yes, those departments that choose to follow

10 this particular guideline, yes.

11      Q.  Right, and some departments it really isn't up

12 to them whether they can choose or not, but that's a

13 different issue, sir.  But they also talk about the

14 fact that this can be a good way to warn a licensed

15 entity of potential conduct if they don't comply,

16 correct?

17      A.  Yes.

18      Q.  Now, PacifiCare was not given any kind of

19 warning or clarification with regard to many of the

20 issues in this case, correct?

21      MR. STRUMWASSER:  That's a compound question.

22      THE COURT:  I'll allow it.

23      THE WITNESS:  I don't -- I don't agree with that

24 in the sense that PacifiCare was given the market

25 conduct examination reports.  Throughout the course of
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 1 that examination process there were several referrals

 2 back to the company talking about various findings and

 3 questions with regard to the findings and issues raised

 4 in that examination.

 5          The consumer services division found a myriad

 6 of complaints on many of the issues presented here in

 7 this case with each individual case being examined,

 8 investigated and with the outcome of those cases being

 9 noticed to the insurance company in the form of a

10 justified letter or a violation letter.

11      Q.  Okay.  But I want to, you know, we've had lots

12 of discussion over the last two days and I'd hate to

13 start to go back over old grounds where there are

14 various points that you've made clear bulletins were

15 not sent on a variety of different issues.

16          All I'm trying to elicit from you is the fact

17 that the National Association of Insurance

18 Commissioners in fact talks about how a regulator can

19 provide clear notice of its view of the statutes and it

20 can also serve as a warning to prevent conduct going

21 forward, correct?

22      MR. STRUMWASSER:  I'm going to object to the

23 relevance.  The NAIC -- the page that he's referring

24 to, the passage he's quoted from has no relevance to

25 California because it relies on things like bulletins
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 1 that are illegal in California.  It just has no

 2 relevance to this regulatory regime.

 3      THE COURT:  I suspect that they have the opposite

 4 argument.  I'm going to allow it for now.

 5      MR. VELKEI:  Thank you, your Honor.

 6      Q.  The communications here actually talk about

 7 the market conduct examination report serving that

 8 function to notify a licensed entity of the

 9 expectations of the Department, correct?

10      A.  Yes, and that's certainly an option for those

11 regulators that choose to use these recommendations

12 within their own state's market conduct examination

13 process.

14      Q.  It specifically says that, "The market conduct

15 examination report can place a regulated entity on

16 notice that future occurrences may be dealt with in a

17 stricter fashion."  Do you see that language, sir?

18      A.  Yes, I do.

19      Q.  That's not how the Department of Insurance

20 used the reports in this particular case, correct?

21      A.  I don't know.

22      Q.  In fact those reports have served as the

23 basis, at least in part, for your proposal of hundreds

24 of millions of dollars in penalties, correct?

25      A.  Yes.
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 1      Q.  Fair to say that the company wasn't given a

 2 warning before that kind of action was taken?

 3      MR. STRUMWASSER:  Warning of what?

 4      MR. VELKEI:  Warning of the Department's positions

 5 on these various issues.

 6      MR. STRUMWASSER:  Compound, ambiguous.

 7      THE COURT:  You're lumping a lot of things

 8 together.  I'll sustain the objection.

 9      MR. VELKEI:  All right.  Your Honor, forgive me.

10      Q.  So put differently, once the market conduct

11 report was finalized, on the very day it was finalized

12 or two days later, the company [sic] was already

13 seeking substantial penalties against the company based

14 upon the findings of those market conduct examinations,

15 correct?

16      MR. STRUMWASSER:  I think Mr. Velkei misspoke.  He

17 has the company seeking penalties against the company.

18      MR. VELKEI:  Well, then I meant the CDI seeking

19 penalties against the company.

20      Q.  Is that correct, sir?

21      A.  Yes, except that there were draft reports sent

22 to the company prior to that period of time.  There

23 were referrals to the company and discussions with the

24 company on the various findings well prior to that

25 time.
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 1      Q.  But the market conduct examination report did

 2 not serve as a warning to stop the behavior or

 3 subsequent action would be taken, correct?

 4      A.  Not in this case, no, correct.

 5      Q.  The manual also recommends using notice to the

 6 industry more generally when a particular issue was of

 7 concern to the Department, correct?

 8      A.  I don't know where that is.

 9      Q.  Going on to the next paragraph, "Alternatively

10 the issue may be of wider concern than a specific

11 company and the Department will want to convey its

12 position more broadly."  Do you see that?

13      A.  Yes, I do.

14      Q.  "Recommend the use of targeted mailings,

15 newsletter articles, bulletin and Web site notices to

16 allow regulators to widely address a concern or provide

17 information relative to new issues, interpretations,

18 relevant case law, implementation policies for new laws

19 or discussion of new practices."  Those recommended

20 courses of conduct were not in fact taken by the

21 Department with regard to any of the major charges in

22 the case, correct?

23      MR. STRUMWASSER:  May I have a continuing

24 objection to the relevance of these questions?

25      THE COURT:  Sure.
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 1      THE WITNESS:  That would be correct except for the

 2 potential of the regulatory process on adopting

 3 regulations where all companies at some point in time

 4 have access to the public hearing process for

 5 reembarking and opportunity to respond and there's a

 6 public file with Department responses and so other than

 7 that context, then I'll agree.

 8      MR. VELKEI:  Q.  To be clear, with regard to SB

 9 367 which is the legislation that was passed in 2006,

10 or 2005 and implemented in 2006, there was not even an

11 effort by the Department to issue any kind of or

12 propose any kind of regulations associated with that

13 new legislation, correct?

14      A.  I don't recall if there was or wasn't.

15      Q.  At no point after implementation of SB 367 or

16 SB 634 did Department of Insurance take any action to

17 notify the industry with regard to various

18 interpretations the Department may take with regard to

19 the specifics of that legislation, correct?

20      A.  I don't know in the sense that I recall the

21 annual report that you previously showed me that said

22 there was a notice that was sent out.  I don't know

23 what that notice contained.  So I can't say for sure

24 that that's the case.

25      Q.  I want to go back to that because I'm not sure
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 1 what you're talking about, but specifically,

 2  Mr. Cignarale, you can't, as you sit here, recollect

 3 any action taken by the Department to educate the

 4 insurers with regard to the Department's view of how it

 5 would implement SB 367 and 634, correct?

 6      A.  Again, subject to any potential disclosure

 7 that may have been contained in any notice that did go

 8 out from the Department and the implementation of bill,

 9 then I could agree.

10      Q.  I'm sorry, I didn't understand.  It seems like

11 the exceptions follows up the rule.  Are you suggesting

12 there was some sort of the notice that went out to the

13 industry about the implementation of SB 367 and SB 634?

14      A.  Yes.  I don't know the full scope of it, but

15 in referring back to the 5649 document you presented to

16 me --

17      Q.  Give me one second, sir.  Let me try to get

18 that in hand before you answer, if you don't mind.

19          Okay, go ahead.

20      A.  On Page 125, Item No. 5 in the second

21 paragraph, that the Department is reporting that it

22 implemented -- that it sent out a notice to all health

23 insurers --

24          (Reporter interruption)

25      MR. VELKEI:  Chuck, could you put that on the
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 1 screen.

 2      Q.  And, sir --

 3      THE COURT:  Wait, wait.  Stop.  You need to stop.

 4          (Record read)

 5      THE WITNESS:  -- "sent out a notice to all health

 6 insurers advising each of the dispute resolution

 7 process reporting requirement as per Insurance Code

 8 Section 10123.27(d)."

 9          So I don't know how far the scope of that

10 notice was.  Assuming that notice did not also disclose

11 or mention the acknowledgment portion of those bills,

12 then I would agree with you.

13      MR. VELKEI:  Q.  Just based upon looking at the

14 language described here, and it is very specific to the

15 dispute resolution process reporting requirement per

16 Insurance Code Section 10123.137(d), correct?

17      A.  Yes.

18      Q.  That particular statute is not at issue in

19 this litigation, correct, sir?

20      A.  I don't believe so.

21      Q.  Certainly doesn't form the basis of any part

22 of your penalty assessment, correct?

23      A.  I don't believe so.

24      Q.  So short of this one particular reference,

25 you're not aware of any notice or effort by the
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 1 Department post implementation of SB 367 and SB 634 to

 2 notify insurers of its interpretations of the various

 3 statutes at issue, correct?

 4      A.  Correct.

 5      Q.  Now, in contrast to that, the Department did

 6 take steps to notify providers about the various rights

 7 that they may have under those same pieces of

 8 legislation, correct?

 9      A.  Possibly.

10      Q.  Presumably, if that notice could be provided

11 to providers, there could have been a form of notice to

12 insurers as well; isn't that true, sir?

13      MR. STRUMWASSER:  Speculation, no foundation.

14      THE COURT:  I'll allow it if he knows.

15      THE WITNESS:  Yes, if the Department felt there

16 was a need for a notice and had the desire to send a

17 notice to the insurance companies, they certainly could

18 have.

19      MR. VELKEI:  Q.  Great, so we are in agreement,

20 then, that the Department had plenty of opportunity to

21 provide notice to the industry if it so chose, correct?

22      A.  Yes.

23      Q.  And that could take a variety of different

24 forms, correct?

25      A.  I don't know the answer to that.  I don't know
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 1 what forms are -- the Department is legally authorized

 2 to send information out, whether it must be in a

 3 regulation or a notice, or maybe those are the only

 4 two, but in that sense.

 5      Q.  Are you suggesting that there may be some

 6 legal impediment to the Department issuing any kind of

 7 notice, sir?

 8      A.  I'm suggesting that -- no.  I'm -- well, yes,

 9 in the sense that, if the Department were to issue a

10 notice which interpreted a law, a statute, more than

11 just reciting the statute, then there could be an issue

12 with regard to whether that notice is an underground

13 regulation and whether the Department would have been

14 best served to issue a regulation.

15      Q.  So there's a potential legal issue if the

16 Department were to issue some bulletin stating its

17 position on a particular issue?  Is that your

18 testimony?

19      A.  Potential, yes.

20      Q.  You don't see any potential legal issue with

21 the Department coming up with an interpretation

22 internally and not letting anybody know until an

23 enforcement action is brought?

24      A.  Correct.  I don't see any problem with the

25 Insurance Department interpreting the law with respect
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 1 to certain facts that exist in a particular case and

 2 drawing a conclusion as to whether that law was

 3 violated.

 4      Q.  So they can't interpret the law in writing,

 5 but they can do so sort of based upon the discretion of

 6 any particular regulator or management?

 7      MR. STRUMWASSER:  Unintelligible, argumentative.

 8      THE COURT:  Sustained.

 9      MR. VELKEI:  Q.  Do you think there's no legal

10 issue or impediment to the Department's failure to

11 document any of these various interpretations that

12 they've come up with with regard to the statutes or

13 legislation at issue here today?

14      A.  I don't know what statutes and what

15 interpretations that you're talking about for me to

16 respond to.

17      Q.  The ones that are at issue in this case, sir,

18 only those.

19      MR. STRUMWASSER:  But there's a lot of them.  It's

20 essentially ambiguous because --

21      THE COURT:  Can you read the question back?  Or

22 can we take a break?

23          (Recess taken)

24      THE COURT:  Okay.

25      MR. VELKEI:  Q.  Mr. Cignarale, I just wanted to
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 1 show you what you've probably seen before but just in

 2 case you haven't.  It's been entered into evidence as

 3 Exhibit 5624.  Take as much time as you need to look at

 4 that, and let me know when you're done.

 5      A.  Okay.

 6      Q.  Have you seen 5624 before, sir?

 7      A.  Yes.

 8      Q.  All right.  This would certainly suggest,

 9 5624, that the Department is capable, when it thinks a

10 particular issue is important, of educating the

11 industry on its view, correct?

12      A.  Yes.

13      Q.  Okay.  Also turning back, if we can, to 5649.

14 Even within the 2008 annual report and the description

15 of the enforcement program involving Blue Shield, Blue

16 Cross, Health Net and PacifiCare there are specific

17 references to the use of information to health insurers

18 to help them better comply with consumer protections

19 within certain health insurance statutes.  Do you see

20 where I'm referring on 127, sir?

21          And, Chuck, if you could -- yes.

22          So it's the first sentence in the paragraph

23 right above "Independent Medical Review."

24      A.  Okay.

25      Q.  So even within this 2008 annual report, the
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 1 Department is acknowledging the ability to provide

 2 information to health insurers to help them better

 3 comply with the Insurance Code, correct?

 4      A.  Yes.

 5      Q.  Okay.  I wanted to show you, if I could, just

 6 an excerpt from Ms. David's testimony.  I've

 7 highlighted certain provisions of it.  It's at 11368

 8 beginning at Line 20 through 11369 on Line 12.  And

 9 again, Mr. Cignarale, if you need to look at other

10 pieces of it, feel free to.

11          Chuck, if you could put that up on the board,

12 the highlighted text.

13      A.  Okay.

14      Q.  Is there anything in Ms. David's testimony

15 that's highlighted that you disagree with,

16  Mr. Cignarale?

17      MR. STRUMWASSER:  Calls for a narrative response.

18      THE COURT:  Overruled.

19      THE WITNESS:  No.

20      MR. VELKEI:  Q.  Okay.  I just have one subject,

21 then I thought it would be an appropriate place to

22 break.  Going back to the proposed penalty that you've

23 offered, Mr. Cignarale, the $325 million, is there any

24 component of remediation that's included in that

25 $325 million?
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 1      MR. STRUMWASSER:  Ambiguous.

 2      THE COURT:  I'm not sure what you mean.

 3          Do you understand the question?  No?

 4      MR. VELKEI:  Q.  Is there any component of that

 5 $325 million that's intended to pay certain obligations

 6 that you think company still owes around the

 7 allegations or charges that were brought in the case?

 8      THE COURT:  Still owes to whom?

 9      MR. VELKEI:  Owes to anybody.

10      MR. STRUMWASSER:  Ambiguous.

11      THE COURT:  Do you understand the question?

12      THE WITNESS:  I don't think I do.

13      THE COURT:  I don't think I do either.  Do you

14 have something in mind?

15      MR. VELKEI:  Q.  Well, I just want to understand

16 whether there's some component of compensation for harm

17 or things that you believe haven't been paid for or

18 addressed and that any piece of that $325 million is

19 intended to address that?

20      A.  The entire 325 million is intended to address

21 the -- what I feel in my recommendation is the

22 appropriate amount to both punish for the non-complying

23 acts and deter future conduct.

24      Q.  So there's no piece of that that's intended to

25 address any harm that you think is outstanding,
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 1 correct?

 2      MR. STRUMWASSER:  Ambiguous as to "harm."

 3      THE COURT:  It's not to pay the Department for

 4 anything or to pay --

 5      THE WITNESS:  As far as I know, the entire penalty

 6 is to go to the General Fund.  So other than that, I

 7 don't know how to answer the question.

 8      MR. VELKEI:  Q.  Are you aware of any moneys that

 9 are still owing to members or providers in connection

10 with any of the allegations set forth in this case,

11 sir?

12      A.  No, I don't believe I am.

13      MR. VELKEI:  This is a good time to break, your

14 Honor.  Take it up tomorrow.

15      THE COURT:  9:00 o'clock.

16      MR. STRUMWASSER:  Thank you, your Honor.

17      THE COURT:  Thank you.

18          (Whereupon, the proceedings recessed

19           at 3:09 o'clock p.m.)

20

21

22

23

24

25
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 1 Wednesday, December 7, 2011          9:19 o'clock a.m.

 2                         ---o0o---

 3                   P R O C E E D I N G S

 4      THE COURT:  Okay.  This is on the record before

 5 the Insurance Commissioner of the State of California

 6 in the matter of PacifiCare Life and Health Insurance

 7 Company.  This is OAH Case No. 2009061395,

 8 Agency No.  UPA 2007-00004.  Today's date is the 7th of

 9 December, 2011.

10          Counsel are present.  Respondent is present in

11 the person of Ms. Drysch.

12          And you're continuing the cross-examination of

13 Mr. Cignarale.

14                      TONY CIGNARALE,

15          called as a witness by the Department,

16          having been previously duly sworn, was

17          examined and testified further as

18          hereinafter set forth:

19         CROSS-EXAMINATION BY MR. VELKEI (Resumed)

20      MR. VELKEI:  Q.  Good morning, sir.  How are you

21 today?

22      A.  Fine, thank you.

23      Q.  All right.  Terrific.

24          Chuck, if you could put on the screen Page 173

25 and then focus on Lines 13 through 16.
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 1          Do you still have your testimony handy, sir?

 2      A.  Yes, I do.

 3      Q.  So I'm going to focus on some language at Page

 4 173.  As we discussed yesterday, sir, this is now --

 5 this will be the two-year anniversary of this trial,

 6 and I think it should probably be no surprise to you

 7 that certainly respondent doesn't want to be here had

 8 hoped to avoid this.

 9          So I was struck by your language, sir, that

10 this is the first case the Department has found it

11 necessary to prosecute to a conclusion on the merits.

12          And so, Chuck, if you could highlight that

13 language for me, sir.

14          Now, to be clear, in the year that the OSC was

15 served on respondent, the Department of Insurance

16 resolved matters with the three largest health insurers

17 in this state, correct?

18      A.  I believe so, yes.

19      Q.  That would be Blue Shield, Blue Cross and

20 Health Net, right?

21      A.  Yes.

22      Q.  Involving very serious allegations, correct?

23      A.  Yes, I think anytime we believe we need to

24 take the steps to file an enforcement action that we

25 think the issue is serious.
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 1      Q.  But this is -- I mean, rescission is a big

 2 deal, right?

 3      MR. STRUMWASSER:  Objection, ambiguous.

 4      THE COURT:  Overruled.

 5      THE WITNESS:  Rescissions can be, yes.

 6      MR. VELKEI:  Q.  Legal rescissions can really put

 7 members in a very precarious financial predicament,

 8 correct?

 9      A.  Yes, the issue of rescission involves a myriad

10 of different activities.  It involves the individual

11 act of rescinding a policy.  It involves post claims

12 underwriting.  It involves the potential for denying

13 claims and denying maybe not one claim but many claims.

14      Q.  Right.

15      A.  It has the potential for misrepresenting -- if

16 it was a wrongful rescission -- misrepresenting that

17 the person shouldn't have their claim properly handled.

18          I would say -- I would just say that all of

19 those individual acts can be prosecuted separately and

20 penalized separately.  So, yes, it can be a serious

21 issue.

22      Q.  Illegal rescission is a serious issue, right?

23      A.  Yes.

24      Q.  So first and foremost, a member and his or her

25 family is basically being denied access to healthcare
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 1 coverage, correct?

 2      A.  That is one of the results, yes.

 3      Q.  Told that they don't have any health

 4 insurance, right?

 5      A.  Yes.

 6      Q.  And in fact not only are they told they don't

 7 have any health insurance, but they risk financial

 8 exposure for any claims that had previously been paid

 9 by that particular insurer, correct?

10      A.  Yes.

11      Q.  So with regard to those three entities, there

12 were allegations by the Department of widespread

13 illegal rescissions of thousands of members, correct?

14      A.  I believe so, yes.

15      Q.  In addition to that, there were the

16 traditional claims handling allegations, some of which

17 we find in this very case, correct?

18      A.  Yes, I believe so.

19      Q.  So in the face of those very -- just to be

20 clear, sir, rescission is about the most serious

21 violation a health insurer can enter into, correct?  On

22 a scale of 1 to 10, it's got to be a 10, right?

23      A.  It's pretty serious.  I would put it on par

24 with a -- an egregious claim denial.

25      Q.  One egregious claim denial is on a par with
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 1 rescinding one's coverage?

 2      A.  Yes.  As I explained a moment ago, rescinding

 3 a policy could result in many claims being denied.

 4 Each of those claims can be charge separately.

 5          So while I would put any individual claim

 6 that's denied on par with a claim denied for other

 7 reasons -- such as, in this case, for preexisting or

 8 COCC -- the fact is that there's a high potential for

 9 there being a higher penalty overall for that entire

10 series of activities for rescinding because there will

11 be multiple acts involved and therefore multiple

12 penalties.

13      Q.  So rescission is not equal to one denial of a

14 claim, right?

15      A.  Not always, no.

16      Q.  Not ever, sir, right?

17      MR. STRUMWASSER:  That's argumentative.

18      THE COURT:  Sustained.

19      MR. VELKEI:  Q.  Okay.  But to be clear,

20 rescission means that any claim that that member may

21 submit will never even get reviewed let alone denied,

22 right?

23      A.  Possibly, yes.

24      Q.  And to the extent that that member has been

25 with a particular insurer for a couple years, that
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 1 member then stands the financial burden of having to

 2 pay back all of those claims, right?

 3      A.  Absolutely.

 4      Q.  So in that hypothetical, that is a far more

 5 serious situation than having a claim denied, for

 6 example, on the basis of insufficient information?

 7      MR. STRUMWASSER:  Excuse me.  A single claim?

 8      MR. VELKEI:  Yes.

 9      THE WITNESS:  Certainly.  Yes, in the sense that,

10 as I explained, if a myriad of claims or several claims

11 are denied due to a rescission, then that is certainly

12 more serious than one claim being denied for whatever

13 reason.

14      MR. VELKEI:  Q.  Can you think of any act by a

15 health insurer that is more serious than rescinding a

16 member's coverage?

17      A.  I think that, again, denials, depending on the

18 kind of claims they are, can be just as serious.

19      Q.  So a denial of one claim can be just as

20 serious as rescinding somebody's coverage?

21      A.  No, a denial of one claim can be just as

22 serious as all of the activities that flow from

23 rescinding coverage.

24      Q.  But is there anything more serious, in your

25 opinion, than rescinding a member's coverage?
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 1      A.  In terms of the potential for multiple

 2 violations, it is one of the most serious and most

 3 severe potential issues that exist along with denials.

 4      Q.  Can you think of anything more serious?

 5      A.  You know, certainly on the extreme, I

 6 certainly can.  I mean, there could be some really bad

 7 things that could happen -- intentional bodily injury

 8 by refusing to pay for a transplant and the person

 9 dies.  I mean, those are pretty serious too.

10          So it's really a factual situation.  So in the

11 abstract, as I said, if you want add up all of the

12 potential activities that flow from a rescission, then

13 I would say yes, it's very serious.

14      Q.  You did in the context of your methodology

15 issue some value opinions on a particular violation and

16 whether that was serious or moderately serious,

17 correct?

18      A.  Yes.

19      Q.  So looking at categories of alleged

20 violations, there's nothing more serious than

21 rescission, correct?  Just looking at it in general

22 without getting into the facts, focusing on types of

23 violations, can you name me anything more serious than

24 rescinding a member's coverage from a health insurance

25 context?
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 1      MR. STRUMWASSER:  Ambiguous as to rescission

 2 versus claim denial due to rescission.

 3      THE COURT:  I'm sorry.  Could you read the

 4 question back.

 5          (Record read)

 6      THE COURT:  I'll allow it.

 7      THE WITNESS:  Again, as I said, I believe a

 8 rescission is very serious.  However, I would say it

 9 doesn't belong on the same scale that we're talking

10 about here because it's not charged under the act of

11 rescission itself.

12          Forgetting for a moment the potential

13 misrepresentations, the claim denials and other

14 activities that may flow from rescission, the actual

15 act of rescission is not charged under 790.35.  It has

16 its own charging statute under 10400 of the Insurance

17 Code.

18      MR. VELKEI:  I'd like to move to strike his

19 response, your Honor, and ask that the question be read

20 back.

21      THE COURT:  I'll let his response stand.

22          But listen to the question and just answer the

23 question.

24          (Record read)

25      MR. STRUMWASSER:  The answer -- he answered that
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 1 question.

 2      MR. VELKEI:  He didn't.

 3      MR. STRUMWASSER:  May we have the answer read

 4 back?

 5      THE COURT:  I don't believe there was a direct

 6 answer to that question.  There was -- I'm not striking

 7 what he said, but I don't believe it was a direct

 8 answer.

 9      MR. STRUMWASSER:  I think, your Honor, there is a

10 clear answer.

11      MR. VELKEI:  No, there's not.

12      THE COURT:  All right.  Read back the answer.

13      MR. VELKEI:  Says, "I believe a rescission is very

14 serious..."  It's not answering if there's something

15 more serious.

16      THE COURT:  Okay.  But he still didn't answer the

17 question.

18          Is there anything more serious, yes or no?

19      MR. VELKEI:  Right.  Thank you, your Honor.

20      THE WITNESS:  In the abstract, I don't believe

21 that just looking at the act of rescission is more

22 serious than a claim denial.

23      MR. VELKEI:  Q.  Is there anything more serious at

24 a general level, sir --

25      THE COURT:  He just said a claim denial.  Move on.
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 1      MR. VELKEI:  "In the abstract, I don't believe

 2 just looking at the act of rescission is more serious

 3 than a claims denial."

 4      THE COURT:  So a claims denial could be more

 5 serious; is that not correct?

 6      THE WITNESS:  Yes.

 7      THE COURT:  Move on.

 8      MR. VELKEI:  Q.  Okay.  So Blue Shield, Blue Cross

 9 and Health Net -- Department contended there was an

10 illegal practice of rescinding members' coverage,

11 correct?

12      A.  Yes, in so many words, yes.

13      Q.  Not just a few isolated instances but actually

14 thousands of members were impacted?

15      A.  I don't know the exact number.  It's somewhere

16 around a thousand or so.  I don't know if it's

17 thousands, but I would need to review the actual

18 orders.

19      Q.  Okay.  In addition to the allegations around

20 illegal rescission, there were many of the same types

21 of allegations that are in this case, correct, related

22 to claims handling practices?

23      A.  Yes, I believe there were some, yes.

24      Q.  So Blue Cross and Blue Shield had allegations

25 of late pays claims paid after 30 working days?
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 1      A.  I recall, yes.

 2      Q.  There were allegations with Blue Shield about

 3 failure to properly acknowledge, correct?

 4      A.  I don't recall off the top of my head.

 5      Q.  There were even allegations that Blue Shield's

 6 form EOBs and EOPs, there were issues with them,

 7 correct?

 8      A.  I don't recall.

 9      Q.  Now, the impact certainly of practices by

10 these three companies, being some of the largest

11 insurers in the State of California, is going to be

12 larger -- let's just take Blue Cross.  Blue Cross is

13 the largest insurer in the State of California for PPO,

14 correct?

15      A.  I believe so, yes.

16      Q.  So the impact of practices by a company of

17 that size is going to be more widespread than a company

18 like PacifiCare that had roughly 150,000 members,

19 wouldn't you agree?

20      A.  It has the potential for that.  I wouldn't

21 necessarily agree that that's always the case.  It

22 really depends on what the facts are of that case.

23      Q.  Okay.  But fair to say that the Department

24 resolved its disputes with Blue Cross, Blue Shield and

25 Health Net in 2008, correct?
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 1      A.  I don't know the year, but yes, they were

 2 resolved.

 3      Q.  But refused to resolve its dispute with

 4 PacifiCare, correct?

 5      A.  I don't know what -- in terms of "refuse," I

 6 wasn't involved and party to negotiations or

 7 discussions or settlements, but I know that it wasn't

 8 resolved.

 9      Q.  Right.  So I want to come back, then, to this

10 concept that the Department found it necessary to

11 prosecute this case to a conclusion on the merits.  Is

12 it really your testimony, Mr. Cignarale, that the

13 Department was forced to prosecute this case through

14 two years of administrative hearings?

15      MR. STRUMWASSER:  Argumentative.

16      THE COURT:  Sustained.

17      MR. STRUMWASSER:  "Is it really your testimony?"

18      MR. VELKEI:  Okay.

19      Q.  Is that the contention, sir, that the

20 Department was forced to bring this action through to

21 administrative hearing?

22      A.  No.  My contention is that the -- given that

23 there was not a settlement, the ultimate option left

24 for the Department was to prosecute the action.

25      Q.  So the Department could have resolved this
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 1 matter just like Blue Cross, Blue Shield and Health Net

 2 without going to an administrative adjudication,

 3 correct?

 4      A.  It certainly could have had it felt that there

 5 could be agreements on the settlement terms that the

 6 Commissioner felt was appropriate and served the public

 7 interest.

 8      Q.  Is it your testimony that the Department

 9 couldn't get agreement from respondent to resolve the

10 matter?

11      MR. STRUMWASSER:  I'm going to object to anything

12 close to the --

13      THE COURT:  Sustained.

14      MR. VELKEI:  I'm just now at this point, your

15 Honor, impeaching the statement --

16      THE COURT:  No, you're getting into settlement

17 discussions.  I don't believe that Mr. Cignarale was a

18 party, but if he was, it's even worse.  And I certainly

19 wasn't.  So you went too far.

20      MR. VELKEI:  Okay.  Just to note for the record,

21 your Honor, the Department seems to be taking the

22 position that they brought this case -- that this is

23 the first of its kind.  And I'm just trying to get to

24 the reasons why they felt it necessary to do so.

25 Right?
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 1      Q.  Is there anything that PacifiCare could have

 2 done differently that would have avoided the Department

 3 insisting on proceeding to this adjudicative hearing?

 4      A.  I don't know the answer to that.

 5      Q.  You're not aware -- you can't, as you sit here

 6 today, identify any action we could have taken that may

 7 have avoided this entire hearing?

 8      A.  I certainly have, yes.  I mean, in the sense

 9 of pre enforcement action and the very beginning in

10 2006, 2007 of the Department becoming aware of many of

11 these issues, in many cases when we first approach a

12 company and identify issues and we receive a high

13 degree of cooperation and remediation of the issue

14 quickly, then a lot of times we'll move on to other

15 things.  And that didn't happen in this case.

16      Q.  So your testimony is there was no remediation?

17      MR. STRUMWASSER:  Mischaracterizes his testimony.

18      MR. VELKEI:  I'm asking.  It's a follow-up

19 question.

20      THE COURT:  I'll allow it as a follow-up question.

21      THE WITNESS:  No.

22      MR. VELKEI:  Q.  That's not your testimony?

23      A.  No.

24      Q.  So in fact the company has remediated all of

25 the issues in this case, correct?
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 1      MR. STRUMWASSER:  Ambiguous as to -- and compound.

 2 There's lots of issues, and whether each of them was

 3 remediated is a separate question.

 4      THE COURT:  Would you read it back.

 5          (Record read)

 6      THE COURT:  I'll let him answer if he knows.

 7      THE WITNESS:  I don't know for sure.  I would say

 8 that in many cases in the assumptions that I was asked

 9 to review, there was remediation.  I took that into

10 account both in terms of whether an issue was fully

11 remediated as well as the timelines for remediation.

12          I will add that I did notice there was one

13 issue that potentially wasn't remediated in the area of

14 correctly paying claims to UCSF.  And I would refer to

15 Page 64, Lines 24 through 26, where I took that

16 assumption to mean that, although PacifiCare remediated

17 the 2006 through 2007 claims that were mispaid or

18 inaccurately paid due to the improper rate schedule

19 loaded, the occurrences were happening from 2004.  And

20 I don't -- I wasn't provided anything in the

21 assumptions that led me to believe that claims were

22 remediated from 2004 to 2006.

23      MR. VELKEI:  Q.  So you've identified this

24 category with respect to UCSF and just don't know one

25 way or the other whether those issues have been
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 1 remediated; is that correct?

 2      A.  I'm taking from the assumptions that they were

 3 not, but I don't have any information in concrete.

 4      Q.  So putting aside this issue of the UCSF, are

 5 you aware of any acts that are challenged here today

 6 that have not been remediated as of this point in time?

 7      A.  Other than that, off the top of my head I

 8 can't think of anything else that I may have seen in

 9 the assumption.

10      Q.  In fact, isn't it correct, sir, that all of

11 these remediations, putting aside this issue, the UCSF,

12 occurred well before this administrative hearing even

13 began?

14      A.  Yes.

15      Q.  So is it fair to say that the absence of

16 remediation is not a reason to have to proceed to this

17 administrative hearing, sir?

18      A.  I'm not sure I understand the double negative

19 there.

20      Q.  In other words, you're not contending -- the

21 Department is not contending that they had to move

22 forward to administrative hearing because the company

23 refused to remediate the issues?

24      A.  No, that was one example.  You asked me for an

25 example, and I brought up an example.  I would add that
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 1 it's not only the fact of remediating, as I said

 2 earlier.  It's also the timeline upon which many of

 3 these issues got remediated which, based on the

 4 assumption that I was provided, tell me that much of it

 5 took too long.

 6      Q.  I want to ask you to step outside your

 7 assumptions for a moment because part of your testimony

 8 is just based upon your knowledge as a senior manager

 9 within the organization.

10          Are you aware of any facts that would suggest

11 that the company did not quickly enough remediate the

12 issues, you, personally?

13      A.  Yes.

14      Q.  Okay.  Tell me if you would share those with

15 me.

16      A.  Certainly.  I recall back in late 2006, early

17 2007 receiving information from people in my staff with

18 regard to things as basic as phones not being answered,

19 literally not being answered, no messages, just ringing

20 constantly.

21          When I asked my staff to look into this, see

22 what was going on, they advised me they contacted the

23 company.  It took days if not longer for that issue to

24 get resolved, something as basic as not answering and

25 phones, which is the first point in contact for
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 1 providers and patients.

 2      Q.  I do recall Ms. Nicoleta Smith testifying the

 3 phone kept ringing and ringing and ringing.  Is that

 4 who you're relying upon for this?

 5      A.  Yes, that's certainly one of the people.

 6      Q.  Anybody else that you can think of that gave

 7 that statement to you?

 8      A.  I don't know any names offhand.  It would have

 9 been people on that team.

10      Q.  Fair to say that this issue of phones going --

11 phone ringing and ringing and nobody picking up is not

12 the subject of a violation in the case, in this

13 proceeding, correct?

14      A.  I don't believe so.

15      Q.  Anything else?  So there was some concern

16 about how responsive -- in the fall of '06, there was

17 some concern about how responsive the company was being

18 to inquiries from the Department, correct?

19      A.  Yes.

20      Q.  And the only issue that you've identified is

21 that the phones kept ringing and ringing, based upon

22 statements from Ms. Smith, correct?

23      A.  Yes.  There are more issues.

24      Q.  Can you identify any other issues?

25      A.  Yes.  Certainly with regard to the preexisting
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 1 issue, you know, we -- the Department identified or was

 2 receiving complaints with regard to that issue, made a

 3 contact with the company and, between that period of

 4 time all the way through a portion of the market

 5 conduct exam, there was -- which was a long period of

 6 time before -- the issues that were giving rise to the

 7 illegal denials for the preexisting condition were not

 8 being resolved.  And putting in proper procedures in

 9 place to ensure that claims coming in were not being

10 unfairly denied due to the application of not only the

11 erroneous 12-month provision in one of the policies

12 but, even subsequent to that, the six-month provision

13 was even being mishandled.

14          And when the Department asked for the

15  company -- asked the company to undertake corrective

16 action and because of all the failures that were

17 occurring in the Department's eyes, the Department

18 asked the company to forgo denying these claims for

19 preexisting condition unless and until they could come

20 up with a procedure that could be more reliable to

21 ensure that people's claims weren't being denied.

22      Q.  Now, that request was made in the context of

23 settlement discussions, correct, Mr. Cignarale?

24      A.  I don't believe so.  I recall it was made in

25 the context of -- I'll have to refer back to my
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 1 testimony, but --

 2      Q.  The request was made in 2008, correct?

 3      A.  If you give me a minute, I'll find it.

 4      Q.  Take your time.

 5      A.  I don't know the date.  And it's -- the date's

 6 not confirmed.  It suggests 2008 on Page 32 and 33 of

 7 my testimony, which is in the assumptions.  It could be

 8 sometime in 2008.

 9          I don't know if there was any settlement

10 negotiations going because I don't think the

11 enforcement action was filed yet, but it would have

12 been either my market conduct staff or my consumer

13 services staff making that request.

14      Q.  You don't know one way or the other, do you?

15      A.  I don't know which of my staff.

16      MR. VELKEI:  To be clear, your Honor, and this may

17 be subject to a motion to strike, Ms. Rosen made that

18 request of the company in the context of settlement

19 discussions in 2008.  Mr. Cignarale participated in

20 some of the settlement discussions.

21          So either the settlement discussions are on

22 the table or off, but what is happening here is there

23 is a blend of -- you know, being opportunistic about

24 what serves their purposes.  So we can address that

25 later.
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 1      Q.  But fair to say, you don't know --

 2      MR. STRUMWASSER:  Would you like me to respond or

 3 not?

 4      MR. VELKEI:  Q.  You don't --

 5      THE COURT:  Mr. Velkei, can you wait a second?

 6      MR. VELKEI:  Sure.

 7      MR. STRUMWASSER:  I just want to make it clear

 8 here.  This is an entity that has an ongoing regulatory

 9 responsibility and a public agency that is enforcing

10 the law with respect to that entity.  There may have

11 been settlement negotiations going on, but it is

12 fatuous to suggest that the Department of Insurance

13 saying to the regulatee "Stop violating the law" is a

14 settlement -- privileged settlement communication.

15      MR. VELKEI:  No, the issue is not "Stop violating

16 the law."  It's like "waive the provision in the

17 policy."  It was done in the context of settlement.  We

18 can brief this separately, your Honor.

19          But the Department knows because Ms. Rosen was

20 the one that made the offer in the settlement

21 discussion.

22          They know exactly what's going on here.  And I

23 think that frankly it's disingenuous for them to

24 suggest otherwise.

25      Q.  But fair to say, Mr. Cignarale, you don't have
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 1 any information one way or the other about this offer

 2 or this request to waive the pre-ex exclusion, correct?

 3      A.  I do have recollection of it.  I don't recall

 4 who the exact person from the Department made the offer

 5 or made the request to the company.  And I did take it

 6 into account, because it's in my assumptions.

 7      Q.  You do have recollection of it.  What

 8 recollection of it do you have, sir?

 9      A.   I recall the issue coming up.  I don't recall

10 the context specifically or who was asked to contact

11 the company.

12      Q.  When do you recall the issue coming up?

13      A.  Several years ago.

14      Q.  You don't know the date?

15      A.  No.

16      Q.  Do you know any of the circumstances of when

17 the issue came up?

18      A.  No, I don't.

19      Q.  So fair to say you don't have any specific

20 recollection of anything around this request to waive

21 the pre-ex, correct?

22      MR. STRUMWASSER:  Mischaracterizes his testimony.

23      THE COURT:  Overruled.

24      THE WITNESS:  As I said, not correct.  I do recall

25 the general circumstances, and I do recall this
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 1 occurring.  And the assumptions only refresh my memory

 2 on that.

 3      MR. VELKEI:  Q.  What general circumstances do you

 4 recall?

 5      A.  As I stated, this was an issue where -- that

 6 was continuing for a long period of time.  And both the

 7 consumer services staff and the market conduct staff

 8 were aware of this issue.  And denials were still

 9 occurring.  That was a concern of the Department.

10          And I was aware that the company was going to

11 be asked, if they couldn't get their procedures in line

12 to ensure that patients were not getting their claims

13 unfairly denied, that they should not be undertaking

14 this process.

15      Q.  Let's focus on -- when I asked about the

16 general circumstances around this issue, I meant around

17 the request to make a waiver.  So what specifically do

18 you recall about discussions around requesting the

19 company to make this waiver?

20      A.  Other than my prior testimony, I don't recall

21 anything else.

22      Q.  I don't recall you saying anything specific

23 about the general circumstances of that issue.  Do you

24 recall who presented this information to you?

25      THE COURT:  He said he didn't.
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 1      MR. VELKEI:  Okay.

 2      Q.  Has the company -- has the Department of

 3 Insurance ever made this request of others, to waive a

 4 provision in an insurance policy?

 5      A.  We -- yes.  It depends on the particular

 6 issue, but yes, over the years, it's been done dozens

 7 of times.

 8      Q.  You understand the fact that the pre-ex

 9 exclusion is part of the actual policy that was

10 approved by the Department, correct?

11      A.  The 12-month provision, yes.

12      Q.  So my question is has the Department ever

13 asked another health insurer to waive the pre-ex

14 exclusion?

15      A.  I'm not aware of any.

16      Q.  All right.  So going back to this pre-ex issue

17 generally, the issue around whether 6 versus 12 is a

18 proper exclusionary period, that was in fact disclosed

19 by the company, correct, to the Department?

20      A.  Yes, I understand that it was disclosed to the

21 company after the Department was receiving complaints,

22 and those complaints were referred to the company.  And

23 the company then responded back in response to those

24 complaints that, "By the way, this is what's occurring

25 here."
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 1      Q.  But the complaints had nothing to do with the

 2 6 versus 12, correct?

 3      A.  I don't recall specifically.  I know that at a

 4 minimum they involved the preexisting condition issue,

 5 denied claims for preexisting issue.  Whether they

 6 specifically involved, you know, that particular

 7 provision, I couldn't say.

 8      Q.  Okay.  Fair to say that this issue, the 6

 9 versus 12, the company did in fact rework those claims

10 and pay them consistent with the appropriate exclusion,

11 correct?

12      A.  As far as I know, yes.

13      Q.  It did so well before this administrative

14 hearing was ever commenced, correct?

15      A.  I believe so, yes.

16      Q.  In fact, most of the claims were

17 re-adjudicated before the market conduct examination

18 even began, correct?

19      A.  That's possible.  I don't know the timing.

20      Q.  Okay.  So, so far, we've identified phones not

21 being answered.  Fair to say that that issue was

22 resolved years ago, correct?

23      A.  I believe so, yes.

24      Q.  Pre-ex was resolved years ago, correct?

25      A.  Sometime, yes, sometime in 2008 or so, yes.
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 1      Q.  Right.  Okay.  So these issues -- this was not

 2 of concern to the Department at the time they decided

 3 to commence this administrative hearing, correct?

 4      MR. STRUMWASSER:  Objection.  Mischaracterizes his

 5 testimony.

 6      THE COURT:  I'll allow the question.

 7          (Record read)

 8      MR. VELKEI:  I'm happy to rephrase.

 9      Q.  There was no concern about the absence of

10 remediation around this issue at the time the

11 administrative hearing was commenced, correct?

12      A.  Correct, other than the time that it took to

13 remediate some of the issues, yes.

14      Q.  And we both agreed that the issues were

15 remediated sometime in 2007?

16      A.  2007 or 2008, I don't recall all the time.

17      Q.  Is there anything else, in your opinion, that

18 you thought the company didn't act quickly enough on?

19      A.  There are many.

20      Q.  I'm all ears.

21      A.  The -- although I testified that, in and of

22 itself, outsourcing, there's nothing wrong with it.

23 The fact that the methods upon -- and the procedures

24 involved in some of the outsourcing with regard to the,

25 you know, the Lason outsourcing and the DocDNA process
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 1 and the long period of time it took, you know, there

 2 was a 30 percent error rate in terms of properly

 3 identifying the correct information from the documents

 4 received.

 5          That caused problems in several of the

 6 categories that we're talking about here.  My

 7 understanding is it took a year or two or longer to

 8 resolve that issue.

 9      Q.  Outsourcing.  Okay.  30 percent error rate,

10 what does that -- 30 percent error rate for what?

11 You're basically going to -- you're operating off of

12 assumptions that were provided to you; is that correct?

13      A.  Yes, yes.

14      Q.  So you have no personal information around

15 this issue about how quickly or not quickly we resolved

16 issues around Lason?

17      A.  In terms -- not exactly.  I do have some

18 recollection with regard to the denials that were

19 occurring and some of my staff identifying that as

20 being an issue.  And as I testified to earlier, it took

21 a long time for those issues to get resolved.  But in

22 terms of the 30 percent error rate, yes, I am taking

23 that from the assumptions that I've been provided.

24      Q.  Would you do me a favor and at least point me

25 to the page in your testimony where that's referenced.
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 1      MR. STRUMWASSER:  "That" being the 30 percent?

 2      MR. VELKEI:  Yes.

 3      THE WITNESS:  Page 21, Lines 9 and 10.

 4      MR. VELKEI:  Q.  Are you telling me, sir, is it

 5 your testimony that staff identified Lason as a

 6 potential issue to you back in 2007?

 7      A.  I don't recall specifically the term "Lason,"

 8 but I do recall that they said COC documents were being

 9 lost, and they -- and it was causing denials of claims.

10      Q.  So there was no linking of those lost COCs to

11 Lason, at least in the discussion you had with your

12 staff, correct?

13      A.  I don't recall the specifics, so I don't have

14 an answer to that.

15      Q.  One way or the other?

16      A.  One way or the other.

17      Q.  Okay.  Now, I notice that there were a number

18 of criticisms around this issue of Lason.  Did you ever

19 communicate to the Department certain steps that you

20 thought -- excuse me.

21          Did you ever communicate to respondent certain

22 steps that you thought needed to be taken with regard

23 to Lason?

24      MR. STRUMWASSER:  Objection, ambiguous.  "You"

25 being Mr. Cignarale or the Department?
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 1      MR. VELKEI:  Department generally.

 2      THE WITNESS:  I didn't, and I don't know if anyone

 3 in the Department did offhand.

 4      MR. VELKEI:  Q.  Okay.  So you're criticizing

 5 certain steps that were taken around Lason, correct?

 6      A.  Yes.

 7      Q.  You're relying in part upon that criticism to

 8 form the basis of your penalty, correct?

 9      A.  Correct.

10      Q.  But you didn't ever communicate to the company

11 specific issues you wanted -- you thought needed to be

12 resolved vis-a-vis Lason, correct?

13      MR. STRUMWASSER:  Objection, mischaracterizes his

14 testimony.

15      THE COURT:  Overruled.

16      THE WITNESS:  Actually, I would like to correct

17 what I said because I did note that, according to the

18 assumptions on Page 20 Line 10, that it does reference

19 that, in early 2007, CDI staff did have a telephone

20 conference with PacifiCare with regard to a corrective

21 action plan for tracking COCs.  And so --

22      MR. VELKEI:  Q.  Okay.  So there was some limited

23 discussion around tracking COCCs?

24      A.  Right.

25      Q.  But there were no -- again, there was no link
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 1 between the issue around COCCs and Lason at that time,

 2 correct?

 3      A.  Not that I am aware of from the assumptions or

 4 from my recollection.

 5      Q.  Just to be clear, the company disclosed issues

 6 around Lason to the Department; isn't that true, sir?

 7      A.  I don't know the answer to that.

 8      Q.  Just to close the loop, neither you nor

 9 anybody at the Department offered specific advice on

10 corrective actions around Lason, correct?

11      A.  I didn't -- I don't know one way or the other

12 whether someone in the Department did.

13      Q.  In fact, the Department never gave clear

14 instructions to the Department ever about any of the --

15          (Reporter interruption)

16      MR. VELKEI:  To the company.

17      Q.  The Department never gave clear instructions

18 to the Company about specific corrective actions with

19 regard to any of the subjects that are at issue in the

20 case, correct?

21      MR. STRUMWASSER:  And my objection is no

22 foundation.  He's already testified he didn't know what

23 communications went from others in the Department.

24      THE COURT:  If you know.

25      THE WITNESS:  I would say not that I'm aware of,
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 1 but I would add that the Department's responsibility

 2 isn't to provide advice to the insurance company as to

 3 what specific changes it needs to make so that they can

 4 stop violating law.

 5          The insurance company has an obligation to

 6 stop violating law.  We advised them that they were

 7 violating law and they need to do whatever steps were

 8 necessary to stop violating law.

 9      MR. VELKEI:  Q.  I infer from that that it is your

10 position on behalf of the Department that the

11 Department does not get involved in running a

12 particular insured's business, correct?

13      A.  Well, we do when things get really bad.

14      Q.  But short of financial insolvency, right?

15      THE COURT:  We haven't gotten there yet.

16      MR. VELKEI:  At least not with PLHIC, right.

17      THE WITNESS:  Yes.

18      MR. VELKEI:  Q.  Short of financial

19 insolvency -- I think you've concluded that there

20 wasn't an issue around financial insolvency for PLHIC,

21 correct?

22      A.  Yes.

23      Q.  So in the situation with PLHIC or just more

24 generally, short of financial solvency, the Department

25 does not historically get involved in telling a company
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 1 how to run its operations?

 2      A.  I would say for the most part that's correct.

 3 I mean, there could be situations where, if we believe

 4 the company is operating itself in a hazardous

 5 situation to the detriment of the public and its

 6 policyholders, even if it's not a financial issue, the

 7 Commissioner certainly has some authority to ensure

 8 that the public is protected.

 9      Q.  That didn't happen here, correct?

10      A.  No, it didn't happen here.  But I will say

11 that, as all of this was transpiring in the initial

12 stages, the only other situations where I've seen

13 personally where phones weren't being answered and fax

14 machines weren't being attended to involved companies

15 that were about to go under and about to be taken over

16 by some regulator.

17          So it definitely drew my attention.

18      Q.  Fair to say that the Commissioner concluded

19 that the issue wasn't serious enough vis-a-vis PLHIC to

20 step in and take such drastic action, correct?

21      A.  I don't believe so.

22      Q.  Fair to say also, Mr. Cignarale, that there

23 really isn't enough expertise within the Department to

24 really assess whether a company's operations are

25 adequately run, correct?
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 1      A.  I wouldn't agree with that.  I would say the

 2 assessment is based on whether the company is violating

 3 the law or not.  That's our first and primary

 4 assessment.

 5      Q.  Understood.  But in terms of assessing whether

 6 Lason was properly managed or whether there was

 7 sufficient testing, the Department doesn't have the

 8 resources or expertise to generally make those kinds of

 9 assessments, correct?

10      A.  To the degree that it requires some expertise

11 or resources that aren't utilized by -- or not

12 available to the Department, then I would agree with

13 that, yes.

14      Q.  Well, putting aside resources that may be

15 available outside of the Department, just focusing on

16 the resources within the Department, the Department

17 doesn't have the kind of -- and let me just put aside

18 resources.  The Department doesn't have expertise

19 around complicated business operations, correct?

20      MR. STRUMWASSER:  Objection, irrelevant.

21      THE COURT:  I'll allow it.

22      THE WITNESS:  I wouldn't necessarily agree with

23 that.  I mean, the Department has a lot of expertise in

24 a lot of different areas, whether that be financial,

25 you know, accountancy for the company and proper



23111

 1 auditing methods, as well as in the examination process

 2 of fair claims practices where our examiners find

 3 deficiencies in a system.  Some of it's very clear, and

 4 in some cases we do have recommendations, and we do

 5 identify specific operational problems, and we do ask

 6 the company to make specific changes.

 7      MR. VELKEI:  Q.  But you didn't do that here,

 8 right?

 9      A.  I don't recall specifically what we did or

10 didn't do in this case.

11      Q.  You're certainly not aware of making those

12 kind of specific recommendations to the Department

13 [sic] around their operations, correct?

14      A.  Not with regard to the operations, no, but yes

15 in regard to stop -- do what it takes to stop violating

16 the law.

17      Q.  Got it.  To be clear, Mr. Cignarale, you don't

18 have any expertise around the complicated business

19 operations of a health insurer, correct?

20      A.  Certainly not with respect to the, you know,

21 programming, you know, the technology and that sort of

22 thing.  But, again, just as my examiners would, it

23 really would depend on what the particular potential

24 deficiency is and whether I may feel I have some advice

25 that would benefit the company.
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 1      Q.  Yesterday or the day before I asked you what

 2 EPDE meant, and you didn't know.  So fair to say you

 3 don't have sufficient expertise to assess whether EPDE

 4 was properly run, correct?

 5      A.  I will disagree with that in the sense that I

 6 did answer that question and I did state that it was a

 7 data bridge between the provider data and the claims

 8 engine.  And I can confirm that by looking at my

 9 testimony if you like.

10      Q.  You know, we can argue about that later.  We

11 don't want to argue.  But you didn't get the right

12 answer in terms of how you described it, sir.  But can

13 we agree at least that you have absolutely no expertise

14 in evaluating the EPDE functionality?

15      MR. STRUMWASSER:  Objection, compound,

16 argumentative.

17      THE COURT:  Sustained.

18      MR. VELKEI:  Q.  Can we agree you don't have any

19 expertise in evaluating functionality around EPDE, sir,

20 you, personally?

21      A.  I would agree with that but again add that the

22 Department's goal is preventing violations.  And so

23 I'll leave it at that.

24      Q.  Understood.  And the point I'm only trying to

25 make, sir, and see if you can agree with me is
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 1 understanding the Department's goal is to prevent

 2 violations, the Department's goal is not to manage a

 3 particular insurer's operations and provide specific

 4 criticisms about how things should be done differently?

 5      A.  No, I wouldn't agree with that.  We provide

 6 criticisms on a regular basis in our market conduct

 7 exams of deficiencies that we find and make requests,

 8 either formally or informally, of potential corrective

 9 actions we would like to see.

10      Q.  But you made no such request in the PacifiCare

11 case?

12      A.  Off the top of my head, I can't think of what

13 that would be.

14      Q.  Ever had any expertise in outsourcing mailroom

15 operations?

16      MR. STRUMWASSER:  I'm sorry.  I didn't hear.

17      MR. VELKEI:  Q.  Outsourcing mailroom operations.

18      A.  Don't recall that I do, no.

19      Q.  You've worked -- you worked in the private

20 industry for something less than ten years?

21      A.  Yes.

22      Q.  And all that time was around automotive

23 issues?

24      A.  Automobile insurance, yes.

25      Q.  One of those companies you worked for became
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 1 insolvent?

 2      A.  Yes.

 3      Q.  Did it become insolvent while you were there?

 4      A.  Possibly, yes.

 5      Q.  All right.  Other than that working for

 6 automotive insurers, do you have any experience in the

 7 private sector that would enable you to assess how a

 8 healthcare company is run vis-a-vis its operations?

 9      A.  No, in the sense that I've never worked for a

10 healthcare insurance company.

11      Q.  So fair to say the criticisms around the

12 company's operations are based solely on the

13 assumptions that you were provided, correct?

14      A.  No, not solely the assumptions, the violations

15 that occurred in addition to the assumptions.

16      Q.  Okay.  Let's separate it for a second.  But

17 when we're talking about -- you would agree with me

18 there are a number of specific criticisms about how the

19 company ran its operations, correct?

20      A.  Yes.

21      Q.  And there's a bunch of conclusions about

22 improper testing and the like, correct?

23      A.  Yes.

24      Q.  You wouldn't have been able to rely upon those

25 conclusions -- put differently, you would never be --
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 1 you're not in a position to make those conclusions

 2 yourself; instead, you have to rely upon the

 3 assumptions that are given you, correct?

 4      MR. STRUMWASSER:  Ambiguous.  I don't understand

 5 what kind of conclusions are being referred to here,

 6 the conclusions in his testimony or some other

 7 conclusion?

 8      MR. VELKEI:  I'll try to rephrase.

 9      Q.  So the specific criticisms that are contained

10 in your testimony around PacifiCare's operational

11 issues, you're not personally able to make those kind

12 of criticisms yourself, correct?

13      MR. STRUMWASSER:  Objection.  Is the term

14 "operational issues," does that mean violations or does

15 that mean something else?  In which case the question's

16 ambiguous.

17      MR. VELKEI:  Operational issues meaning how you

18 run the business, testing and things of that sort.

19      THE COURT:  I'll allow it.

20      MR. VELKEI:  Q.  You personally don't have the

21 expertise to be making those kinds of criticisms,

22 correct?

23      A.  I wouldn't agree with that.  Again, I would

24 say it would really depend on what the particular

25 operational issue is, what the particular criticism is.



23116

 1 Again, as I suggested earlier, our examiners as well as

 2 myself on a regular basis find deficiencies in a

 3 company's operations and make recommendations for

 4 changes in their operations in order to bring them into

 5 compliance with the law.

 6      MR. VELKEI:  Q.  So now I'm a little confused.

 7 The Department actually makes recommendations around

 8 operational issues, tells the company how they should

 9 change their operations to make them more effective?

10 Is that your testimony, sir?

11      MR. STRUMWASSER:  The second part is the question?

12      MR. VELKEI:  Yes.

13      THE WITNESS:  Yes.

14      MR. VELKEI:  Q.  And you can't think of a single

15 instance in this case where the Department did that

16 with PacifiCare?

17      A.  Not off the top of my head.

18      Q.  And fair to say, at least according to your

19 testimony, you certainly had the opportunity to do that

20 over the course of several years, correct?

21      A.  I'm not sure of the question.  At one point

22 you're referring to my testimony, and the next point

23 you're referring to over the years.  I'm not sure how

24 that relates.

25      THE COURT:  Okay.  Rephrase.
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 1      MR. VELKEI:  Could you read the question back just

 2 so I have it in mind?

 3      THE COURT:  Sure.

 4          (Record read)

 5      THE COURT:  Do what?

 6      MR. VELKEI:  Well, it actually ties to the

 7 previous question.

 8          Would you mind reading the previous question

 9 and answer?

10          (Record read)

11      MR. STRUMWASSER:  We still don't have that nailed

12 down.  Can we just start from --

13      THE COURT:  I don't know.  Do you understand the

14 question?

15      THE WITNESS:  Not really.

16      THE COURT:  All right.

17      MR. VELKEI:  Q.  You had the opportunity to make

18 specific criticisms to PacifiCare over the course of

19 the last several years, correct?

20      A.  The Department?

21      Q.  Yes.

22      MR. STRUMWASSER:  Excuse me.  If Mr. Velkei is

23 about to start using the easel, I'd like to object.

24 The easel has now become a place for him to take his

25 notes.  And they're fairly unintelligible.  I don't
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 1 think they belong in the record.  They're not adding to

 2 the record.  If he's going do them at all, I think I'd

 3 like him not to be doing them while sort of standing

 4 over the witness.  But I also think it's a potential

 5 source of confusion in the record.

 6      MR. VELKEI:  I did ask the witness if he wanted me

 7 to move, so I'm not in his way.

 8      THE COURT:  He said it didn't bother him.

 9      MR. VELKEI:  Your Honor, it's helpful for me.

10 Frankly, I've made clear that I'm not putting this in

11 the record, and frankly, there have been numerous

12 instances where I just want to get clear what the issue

13 is so there's no confusion.

14          I don't see the harm to anybody, frankly.

15 There has been lots of flexibility on the other side in

16 terms of what they've done and how they've conducted

17 their cross.  And I'm certainly not here to tell

18 Mr. Strumwasser how he should perform his

19 cross-examination.

20      MR. STRUMWASSER:  If the point is to help

21 Mr. Velkei do his cross-examination, we're all in favor

22 of that.  But that can be done by notes in front of him

23 just like the rest of us.

24          But the danger here is there are these pseudo

25 intelligible words on the board, and he's pointing to
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 1 them as he asks questions.  That, of course, is not

 2 reflected in the record and couldn't be.

 3          I -- you know, two separate questions.  If

 4 your Honor wants to allow him to continue to do that, I

 5 understand completely.  But I do think that a prolonged

 6 presence next the witness is inappropriate.

 7      THE COURT:  Okay.

 8          Mr. Cignarale, is it bothersome to you?

 9      THE WITNESS:  Not yet.

10      THE COURT:  Will you let me know if it becomes

11 bothersome?

12      THE WITNESS:  Yes.

13      MR. VELKEI:  You let me know as well, and I

14 will -- if it's a bother, I'll move.

15      THE COURT:   I really don't find your writing on

16 the board helpful to me.  I am a little concerned at

17 one point to make sure that's what's in the record is

18 in the record.

19          So if you are pointing to something and it's

20 significant, you need to say what it is, not just point

21 to it.

22      MR. VELKEI:  Absolutely, your Honor.

23      THE COURT:   So I was trying to keep that

24 awareness.

25      MR. VELKEI:  I think we've been pretty good
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 1 actually.  I'm sure Mr. Strumwasser will point it out

 2 if I fail in any way.

 3      MR. STRUMWASSER:  No need.

 4      THE COURT:  Are we close to a morning break?

 5      MR. VELKEI:  Pretty close.

 6      THE COURT:  All right.

 7      MR. VELKEI:  Q.  Okay.  So just to close the loop,

 8 you can't identify any issue that had not been

 9 remediated prior to this administrative hearing being

10 commenced, correct?

11      A.  Other than the potential for the --

12      Q.  UCSF?

13      A.  -- UCSF issue, correct.

14      Q.  And, in fact, everything had been remediated

15 no later than 2008, correct?

16      A.  I don't know the exact timing, whether

17 everything was 2008 or something, you know, flowed into

18 2009.

19      Q.  Sound about right, though?

20      MR. STRUMWASSER:  Objection, no foundation.

21      THE COURT:  Overruled.

22          If you know.

23      THE WITNESS:  Sounds about right.

24      MR. VELKEI:  Q.  Okay.  So why, then, did the

25 Department feel it necessary to move forward with this
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 1 administrative hearing?

 2      MR. STRUMWASSER:  Settlement.

 3      MR. VELKEI:  It's in his testimony.  The whole

 4 point is this is a unique situation where they've had

 5 to go all the way to prosecute to a conclusion on the

 6 merits.  And I'm entitled to ask him because that is

 7 the basis for this ridiculous number of $325 million.

 8          So I'm entitled to ask him what is so

 9 different about this case that they found it necessary

10 to prosecute to a conclusion on the merits.

11      MR. STRUMWASSER:  It's --

12      MR. VELKEI:  Settlement?  What --

13      THE COURT:  I'm sorry.

14      MR. STRUMWASSER:  If it is in the testimony as an

15 introduction to a discussion of why he's bringing the

16 number down from $1.29 billion to 325 million, one of

17 the reasons he has cited is because this is the first

18 case that the Department's found necessary to prosecute

19 all the way to conclusion.

20      THE COURT:  He's entitled to find out why.

21          But I don't know that's what was the question

22 was that was asked.

23      MR. VELKEI:  It was, your Honor.

24      Q.  Why did the Department, if everything has been

25 remediated, why did the Department feel it necessary to



23122

 1 prosecute this case to a conclusion on the merits,

 2 Mr. Cignarale?

 3      THE COURT:  All right.  I'll allow it.

 4      THE WITNESS:  As I testified to earlier this

 5 morning --

 6      THE COURT:  Without regard to settlement

 7 discussions or things that you discussed with your

 8 attorney.

 9      THE WITNESS:  Right.  The mere fact that the case

10 was not settled, I was not party to the decisions with

11 regard to settlement negotiations, I was not party to

12 any of that.

13          The only point of this is that any case,

14 whether it's a case against a rogue agent for one or

15 two violations or whether it's a case against an

16 insurance company for 50 violations or 80 violations or

17 1,000 violations, in any case that the Department does

18 not settle, it will typically take to administrative

19 hearing.

20          From my recollection, this is one of the very

21 first cases that has -- there may have been some

22 smaller ones, but I don't really recall the details --

23 that has gone to ultimately through the hearing process

24 and that apparently at some point will be decided on

25 the merits.
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 1      MR. VELKEI:  Q.  But we all understand --

 2      THE COURT:  Excluding the rogue agents here in

 3 there?

 4      THE WITNESS:  Yes.

 5      MR. VELKEI:  Q.  But back to my question,

 6 Mr. Cignarale.  We all get that we're here.  Why has

 7 the Department found it necessary to prosecute this

 8 case to a conclusion on the merits?

 9      A.  In any case that the Department does not

10 settle, it will continue with the course of its

11 enforcement action, that enforcement being the

12 continued prosecution of the action.

13      Q.  But the Department never made an offer --

14      MR. STRUMWASSER:  Objection.

15      THE COURT:  Stop.

16      MR. VELKEI:  But, your Honor, here's the dilemma

17 now.

18      THE COURT:  First of all, questions that start

19 with "but" are already --

20      MR. VELKEI:  Argumentative, understood.

21      THE COURT:  -- argumentative.  And I'm not -- that

22 you didn't settle the case, that's where you are.  They

23 didn't settle it.  He just told you, if you don't

24 settle a case, it goes to hearing.  That's his answer.

25      MR. VELKEI:  So, appreciate it.
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 1      Q.  Mr. Cignarale, just to close the loop, then,

 2 so other than the fact if -- there's no other reason

 3 that this case has gone all the way through to

 4 conclusion on the merits, you can't identify anything

 5 other than it just didn't settle?  So if you're going

 6 to give me the reasons about why this case you found it

 7 necessary to prosecute to conclusion on the merits, is

 8 your answer, "It didn't settle"?  There's no other

 9 reasons why you found it necessary to take this through

10 to a conclusion on the merits?

11      A.  Certainly I have an opinion as to the reasons,

12 and certainly I stated that in the same sentence that's

13 highlighted in the sense of this is the first case,

14 certainly, where there were so many violations involved

15 that the Commissioner and the Department would be

16 remiss to either not get, again, the appropriate

17 settlement on behalf of the public, and if that wasn't

18 the case, the Commissioner would be remiss in not

19 prosecuting this case to the merits.

20      Q.  I hear you saying that it is the sheer number

21 of violations which has caused the Department to take

22 this through to a conclusion on the merits.

23      MR. STRUMWASSER:  Misstates his testimony.  He's

24 now saying it's a conclusion.

25      THE COURT:  I'll allow it as a question.
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 1      THE WITNESS:  No, I said that was another reason.

 2 You asked me for another reason, I gave you another

 3 reason.  Again, the primary reason is what I spoke

 4 about earlier which is, you know, any case that does

 5 not settle goes to hearing basically.

 6      MR. VELKEI:  Q.  Okay.  So I'm just looking the

 7 reasons why you found it necessary to take this through

 8 to a conclusion on the merits.  Just so I understand

 9 your testimony, one is because it hasn't settled,

10 correct?

11      A.  Yes.

12      Q.  Two, because of the number of alleged

13 violations, correct?

14      A.  Yes.

15      Q.  Anything else, sir?

16      A.  Certainly that the lack of cooperation by the

17 company in terms of the entire three-year process of

18 everywhere the Department looked we found violations in

19 all different aspects of the business.  And at some

20 point, we weren't getting the cooperation that we felt

21 we needed to get.  And that's certainly a factor in

22 this.

23      Q.  Anything else?

24      A.  That's all I can think of off the top of my

25 head.
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 1      Q.  It's an important issue, you would agree with

 2 me, correct?

 3      MR. STRUMWASSER:  What is an important issue?

 4      MR. VELKEI:  Q.  The reasons for taking this

 5 through to a conclusion on the merits.  You put it at

 6 issue in your testimony, right?

 7      A.  I don't know what you mean by "important

 8 issue."

 9      Q.  It seems, based upon your testimony, that you

10 have given it some thought, correct?

11      A.  That testimony -- no, that testimony isn't --

12 certainly I've given all I've been asked to do a lot of

13 thought.  However, with regard to this particular

14 sentence, it merely states the obvious, which is when a

15 case is not settled, for whatever reason, it goes to

16 hearing.

17      MR. VELKEI:  Break, your Honor?

18      THE COURT:  Okay.

19          (Recess taken)

20      THE COURT:  Go back on the record.

21      MR. VELKEI:  Thank you, your Honor.

22      Q.  I'd like to spend a little bit more time on

23 the topic we were discussing, Mr. Cignarale.

24          Chuck, if you could put 176 and 177 on the

25 board.
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 1          And I'd like to direct your attention to your

 2 answer to the very last question on 176 and leading

 3 over to the following page.

 4      A.  Okay.

 5      Q.  Good.  Are you ready?

 6      A.  Yes.

 7      Q.  Okay.  So, "The Department has consistently

 8 settled enforcement actions without taking them to

 9 hearing in a decision on the merits."

10          So I infer from that that this would be the

11 first time that the Department has actually taken a

12 decision on the merits, correct?

13      A.  That's not what this sentence says, no.

14      Q.  Okay.  "While it is generally in the public

15 interest to settle cases, such settlements inevitably

16 reflect the parties' assessment of the likely result if

17 there is no settlement.

18          "In negotiations over penalties, the carriers

19 and their counsels have been well aware that the

20 Department has never pursued a case about claims

21 practices to a final administrative decision.  So like

22 any settlement negotiations, the strength of the

23 parties' positions and the eventual outcome of the

24 negotiation will depend on the parties' respective

25 beliefs about what would happen if the case does not
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 1 settle.

 2          "That fact has sometimes limited our ability

 3 to obtain agreements to penalties commensurate with the

 4 gravity of the violations."

 5          See that testimony, sir?

 6      A.  Yes.

 7      Q.  Those are your words, correct?

 8      A.  Yes, they are.

 9      Q.  So essentially what you're saying is you're

10 opining about the perception of the insurers in

11 negotiations over assessment of penalties, correct?

12      A.  Insurers and the Department, yes.

13      Q.  How many negotiations of that type have you

14 actually been involved in?

15      A.  Dozens.

16      Q.  Any involving health insurers?

17      A.  I can't specifically name -- I know that some

18 of them involve companies that sell health insurance.

19 Whether or not any of the aspects of those cases

20 involved health insurance claims or not, I don't

21 recall.

22      Q.  So as you sit here, you can't identify one

23 negotiation with a health insurer that you've

24 personally been involved in?

25      A.  Not as I sit here.
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 1      Q.  I want to focus if we can on the statement by

 2 you that insurers are, quote, "well aware that the

 3 Department has never pursued a case to final

 4 administrative decision."

 5          Do you see that, sir?

 6      A.  Not yet.  I'm looking.

 7      THE COURT:  It's Line 4 and 5 on the next page,

 8 the back page, 177.

 9      THE WITNESS:  Yes.  Okay.  Thank you.

10          Give me a second.

11          Yes, I see it.

12      MR. VELKEI:  Q.  In fact, it's your conclusion

13 that this fact, that the Department has never taken a

14 proceeding all the way through to an adjudication on

15 the merits, actually limits the Department's ability on

16 some occasions to obtain the right amount of penalties,

17 correct?

18      A.  No, that's not what I'm saying in that

19 sentence.

20      Q.  "That fact has sometimes limited our ability

21 to obtain agreements to penalties commensurate with the

22 gravity of the violations."

23          That fact that you're referring to is the fact

24 that the Department has never taken a case through to a

25 conclusion on a final administrative decision, correct?
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 1      A.  No, it's the sentence in between, which starts

 2 with, "Like any settlement negotiation, the strength of

 3 the parties' positions and the eventual outcome of the

 4 negotiation will depend on the the parties' respective

 5 beliefs about what would happen if the case does not

 6 settle."

 7          "That fact" refers to that sentence.

 8      Q.  So in your opinion, sir -- well, to be clear,

 9 the prior sentence talks about the parties' respective

10 beliefs about what would happen if the case does not

11 settle, correct?

12      A.  Yes.

13      Q.  And the impediment from the Department's

14 perspective is your contention that insurers know that

15 a case has never been taken all the way through to

16 final administrative decision, correct?

17      A.  That's certainly one of the factors.  It

18 wasn't the only factor, by far, in terms of why I

19 testified to that sentence.

20      Q.  But, Mr. Cignarale, for purposes of this

21 testimony, the focus is on how insurers perceive --

22 what insurers perceive will happen if they don't settle

23 with the Department, correct?

24      A.  That's certainly one aspect of it, yes.

25          The other aspect is the Department's analysis
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 1 of its position in terms of the evidence it has, the

 2 factual -- you know, the factual strength, the legal

 3 strength, the strength of the particular statutes

 4 involved.  And, of course, resource constraints and

 5 several issues on the Department's side come into play

 6 as well as aspects on the insurance company's side.

 7      Q.  So the view presumably is, to the extent the

 8 Department shows its willingness to take an insurer

 9 through to a final administrative decision, that will

10 at least on some level improve the Department's

11 position in reaching resolutions on penalties with

12 other insurers, correct?

13      A.  Yes, it's certainly the hope with any --

14 whether it be a settlement with a penalty associated to

15 it or a taking a case to ultimate conclusion through

16 the administrative hearing process with a penalty

17 associated with it that other companies would and

18 should take notice of it.

19      Q.  So this is a message to the industry?

20      MR. STRUMWASSER:  "This"?  Ambiguous.

21      THE COURT:  This hearing?

22      MR. VELKEI:  Q.  This hearing, taking it through

23 to a final adjudication on the merits?

24      A.  No.  That's not my opinion, no.

25      Q.  That is in fact your testimony at Page 179,
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 1 correct?  Why don't we turn to that if we could.

 2          Focus you on Lines 6 through 11.

 3          "I take these statements, which are consistent

 4 with my experience dealing with companies and their

 5 counsel negotiations, to reflect the industry

 6 perception that the violations that are detected and

 7 become the subject of a filing may well be resolved

 8 without any penalty.

 9          "I do not fault the lawyers for making these

10 statements, which are based on past practices, but to

11 me, such statements underscore the need to establish

12 that widespread violations of law can and will be dealt

13 with effectively."

14          Do you see that?

15      A.  Yes, I do.

16      Q.  And part of the way to do that, sir, is to

17 take this case through to a full adjudication on the

18 merits, correct?

19      A.  This is certainly the hope that -- yes, in the

20 sense that -- well, let me rephrase what I was saying.

21          Yes, in the sense that it is my hope that this

22 case, while it definitely in my opinion from the

23 assessments I've provided, will be properly dealt with

24 in the form of the appropriate penalty to punish and

25 deter from the noncompliant acts in this case.
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 1          It is certainly my hope that other companies

 2 will take notice of that and, if they find themselves

 3 similarly situated, that they take steps to prevent

 4 violations from occurring and necessitating the need

 5 for the Department to take enforcement action against

 6 them.

 7      Q.  So to be clear, this case is intended to serve

 8 as a message to the rest of the industry that they

 9 should beware, correct?

10      A.  No, I don't agree with that.

11      Q.  It is intended to serve as a message to the

12 industry, right, sir?  That is just your prior

13 testimony.

14      MR. STRUMWASSER:  Asked and answered.

15      THE COURT:  Overruled.

16      THE WITNESS:  No.  This case is not intended, from

17 my point of view, to be a message.

18          This case is intended to prosecute this

19 particular insurance company for these violations and

20 with an end result of achieving the appropriate penalty

21 to both punished and deter.

22          Absolutely other companies should take notice

23 of it, any case that we do and especially this case,

24 due to the size of it.  And they should look within

25 themselves and see if they have any similar issues



23134

 1 involved and that they should definitely take notice

 2 and take steps that they feel can prevent this from

 3 happening to them.

 4      MR. VELKEI:  Q.  So it is a message of some sort?

 5 You can agree with me on that, correct?

 6      MR. STRUMWASSER:  I do think that was asked and

 7 answered from the last question.

 8      THE COURT:  Could you read the question back?

 9          (Record read)

10      THE COURT:  I'll allow it.

11      THE WITNESS:  No, this is not a message.

12      MR. VELKEI:  Oh, my.

13      THE WITNESS:  This case is solely intended to deal

14 with the facts of this case and the penalty parameters

15 and the administrative process for this case.

16          And again, absolutely, I feel that the entire

17 public, entire State of California should take notice

18 of it and, again, especially our licensees.

19      MR. VELKEI:  Q.  But in fact it's your written

20 testimony, sir, that this recommended penalty will send

21 notice to future companies in similar positions, that

22 is intended to deter conduct of other companies; isn't

23 that true, sir?

24      MR. STRUMWASSER:  Can I have the line number?

25      MR. VELKEI:  Not yet.
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 1      THE WITNESS:  Can you refer me to --

 2      MR. VELKEI:  Not yet.

 3      THE WITNESS:  Not yet?

 4      MR. VELKEI:  Q.  You can't answer that question

 5 without looking at your written testimony, sir?

 6      MR. STRUMWASSER:  Excuse me.  I'd like the record

 7 to reflect that Mr. Velkei asked the last question

 8 while holding up a page from Mr. Cignarale's testimony

 9 and purporting to read from it.

10      THE COURT:  Okay.

11      MR. VELKEI:  Could you read the question back for

12 the witness, please?

13      THE COURT:  Yes, and for me.

14          (Record read)

15      THE WITNESS:  I would need to review my testimony

16 to take a look.

17      MR. VELKEI:  Q.  You can't answer that question

18 without --

19      THE COURT:  All right.

20      MR. VELKEI:  Q.  Why don't we review your

21 testimony, sir, 178, Lines 10 to 12.

22          "If the decision in this case results in a

23 penalty of the magnitude I'm recommending" -- I'm

24 assuming it's this $325 million -- "then I believe

25 deterrence will have been achieved for future companies
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 1 in similar positions, and the public interest will have

 2 been served."

 3          Do you see that, sir?

 4      A.  Yes.

 5      Q.  So, in fact, part of this penalty is in fact

 6 intended to send a message to other companies and deter

 7 other companies from violating the law, correct?

 8      A.  No.

 9      Q.  That is what your written testimony says;

10 isn't it, sir?

11      MR. STRUMWASSER:  Argumentative.

12      THE COURT:  Overruled.

13      THE WITNESS:  Again, I believe that I -- certainly

14 hopeful that that result will be achieved and that

15 companies should look at the result of this particular

16 hearing, again, if it results in a penalty of the

17 magnitude that I'm recommending.  And they should, and

18 hopefully it will deter other companies in similar

19 positions.

20      MR. VELKEI:  Could I have the question read back,

21 your Honor?  Seems to me it's a yes or no answer.

22      THE COURT:  I don't know about that.  I gatherer

23 the distinction is that, while -- that the question was

24 that part of the penalty is for that purpose.

25          And you're saying no, it's not for that
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 1 purpose, but you're hoping it will serve that purpose.

 2 Is that the distinction?

 3      THE WITNESS:  Yes.

 4      THE COURT:  All right.

 5      MR. VELKEI:  Q.  So to be clear, the penalty you

 6 are recommending is intended to deter future companies,

 7 correct, sir, not just this one?

 8      MR. STRUMWASSER:  Asked and answered.

 9      THE COURT:  Overruled.

10      THE WITNESS:  No.

11      MR. VELKEI:  Q.  You would agree that your

12 testimony here today is inconsistent with your written

13 testimony, Mr. Cignarale?

14      A.  No, I do not.

15      Q.  Going back to Page 177, Line 1, "While it is

16 generally in the public interest to settle cases, such

17 settlements inevitably reflect the parties' assessment

18 of the likely result..."

19          Can you identify any instances where the

20 Department resolved a matter with an insurer in which

21 it was not in public interest to do so?

22      MR. STRUMWASSER:  You mean not in the public

23 interest to settle?

24      MR. VELKEI:  Yes.

25      MR. STRUMWASSER:  Thank you.
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 1      THE WITNESS:  I don't recall, I can't --

 2      MR. VELKEI:  Q.  Presumably it is in the rare

 3 situation when it isn't in the public interest to

 4 settle, correct?

 5      A.  I would hope so.

 6      Q.  Now, you also recommend that this concept of

 7 not taking something through to a final administrative

 8 decision limits the Department's ability on some

 9 occasions, Page 177, sir.

10      A.  Could you give me a minute?

11      Q.  You take as much time as you need.

12      A.  I don't see it offhand.

13      Q.  All right.  Why don't we look at it together

14 then, sir.

15          Okay.  Back to 177, Lines 7 to 8, "...limited

16 our ability to obtain agreements" -- "has sometimes

17 limited our ability to obtain agreements to penalties

18 commensurate with the gravity of the violations."

19      A.  I see that sentence, yes.

20      Q.  Can you identify one instance that you're

21 referring to, any situation where a penalty was

22 assessed that in your opinion was limited in the manner

23 you've described?

24      A.  Well, I wouldn't -- I don't want to get

25 involved in the actual particulars.  But in general,
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 1 the -- the rescission area is certainly one of those

 2 areas that I feel applies here.

 3      Q.  The rescission -- you're talking about Blue

 4 Shield, Blue Cross and Health Net?

 5      A.  Yes.

 6      Q.  And those were negotiations that you weren't

 7 even involved in, sir, correct?

 8      A.  Not to a large degree, no.

 9      Q.  And to be clear, the Commissioner, in each of

10 those instances, just like here, must apply the factors

11 in the Regulation 2695.12 in assessing what is an

12 appropriate penalty, correct?

13      A.  No, that's not correct.

14      Q.  What is that based upon, Mr. Cignarale?

15      A.  The factors to be considered for the

16 appropriate penalties for settlement of a claim are not

17 the 2695.12 factors.  They're -- I don't recall the

18 number offhand.  They're called enforcement penalties.

19 There's more words than that, but they're a separate

20 category of regulation, and they're specifically for

21 nonadministrative hearing settlements.  And they

22 dictate the factors the Commissioner must consider when

23 settling cases.

24      Q.  The Commissioner has the same obligation to

25 act in the public interest when resolving and assessing
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 1 penalties short of an administrative hearing, correct?

 2      A.  I don't know really how to answer.  I don't

 3 know what the public interest obligation aspect of that

 4 is.

 5      Q.  You're not aware that the Commissioner has an

 6 obligation to act in the public interest in assessing

 7 penalties?

 8      A.  Yes, but you're saying the same public

 9 interest.  They both, I think, should be handled in the

10 public interest.  I don't know if there's some

11 difference there between the laws that, you know, may

12 not make that accurate.

13      Q.  Whether a penalty is assessed in this context

14 or after, in a final administrative decision, either

15 way, the Commissioner has to exercise -- has to do

16 what's good for the public interest, correct?

17      A.  The Commissioner -- I wouldn't necessarily

18 agree with -- it's kind of an overly broad question.

19          I would say the Commissioner has to follow the

20 law and use the authority that the Commissioner has

21 and/or the discretion given to it by the legislature to

22 ensure that the laws follow, the penalties are assessed

23 in accordance with the law, and the public interest is

24 served.

25      Q.  So, I'm sorry.  Do penalties need to be
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 1 assessed consistent with the public interest?

 2      MR. STRUMWASSER:  I think that's exactly the

 3 question that was answered.

 4      THE COURT:  No.  But I do think he answered the

 5 question "yes," correct?

 6      MR. VELKEI:  Okay.

 7      THE COURT:  But you weren't sure if the public

 8 interests were the same --

 9      THE WITNESS:  In the two different --

10      THE COURT:  -- in the two different situations.

11      MR. VELKEI:  Q.  Presumably in determining what is

12 an appropriate amount of penalty, the Commissioner must

13 assess a penalty that is appropriate under the

14 circumstances, correct?

15      A.  Given -- yes, given any limitations in any of

16 the charging statutes, yes.

17      Q.  Okay.  And are you contending that there is

18 any instance in which the Commissioner did not exercise

19 his discretion in assessing penalties that were in the

20 interest of the public?

21      A.  I'm not sure I understand.

22      Q.  Has any Commissioner for which you've served,

23 sir, assessed a penalty that in your mind did not

24 comport with the public interest at hand?

25      A.  Again, I can't really think of a situation.
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 1 Again, I would say that, in general, the meager penalty

 2 availability of the Commissioner of only $118 in the

 3 rescission area certainly, in my opinion, is not

 4 enough.  And therefore, certainly that weighed into

 5 those kinds of cases.

 6      Q.  So are you saying -- you served for

 7 Commissioner Poizner the entire four years?

 8      A.  Yes.

 9      Q.  And it's your view that Commissioner Poizner

10 did not act in the public interest in assessing the

11 penalties that he did for Blue Cross, Blue Shield and

12 Health Net?

13      MR. STRUMWASSER:  Mischaracterizes his testimony.

14      THE COURT:  I'll allow it.

15      MR. VELKEI:  Just trying to get clarification.

16      THE WITNESS:  No.

17      MR. VELKEI:  Q.  So he did act in the public

18 interest?

19      A.  Yes, I believe he acted in the public interest

20 based on the laws that existed at that time, yes.

21      Q.  And the laws have changed since Mr. Poizner's

22 administration, sir?

23      A.  Yes.

24      Q.  What in particular are you referring to?

25      A.  With regard to rescission specifically, the
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 1 law was relatively -- there's really two areas.  In

 2 terms of the actual rescission aspect of it, the --

 3 since the law was relatively, I guess I would say, for

 4 lack of a better word, unclear with regard to just

 5 specifically the post claims underwriting rescission

 6 issue, the legislature found a need to pass AB 2470,

 7 which now in fact requires and prohibits insurance

 8 companies from rescinding policies without going to the

 9 Commissioner for approval.  That's one aspect.

10      Q.  So there are new laws that were not in place

11 at the time those penalties were assessed that

12 essentially prevent an insurer from rescinding without

13 approval from the Commissioner?

14      A.  Yes, in addition to the penalty provision in

15 10400 of the Insurance Code, which is, again, only

16 $118.  It's a very antiquated number.

17          The legislature in fact passed AB 730 in order

18 to align those nominal penalties of $118 with the 5,000

19 and 10,000 penalty available under 790.035 and other

20 statutes.  And the legislature passed that bill.

21 Unfortunately, the Governor vetoed it.

22      Q.  But the CDI alleged, just like here, that

23 there were violations of 790.03 with regard to Blue

24 Cross, Blue Shield and Health Net, correct?

25      MR. STRUMWASSER:  Argumentative and ambiguous
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 1 because vague as to which allegations he's talking

 2 about.

 3      MR. VELKEI:  We're talking about the key

 4 enforcement actions that are described in the annual

 5 report of 2008.

 6      MR. STRUMWASSER:  I'm not asking about the --

 7 saying about enforcement actions.  But there were

 8 790.03 and rescissions, and they're different.

 9      THE COURT:  Okay.  I'll sustain the objection.

10      MR. VELKEI:  Q.  Is it CDI's position that an

11 illegal rescission is not an unfair business practice

12 under Section 790.03, Mr. Cignarale?

13      A.  I -- I don't know the answer to that.  But I

14 will say it's been unclear as to --

15      Q.  Wow.

16      A.  -- whether it's an unfair business practice or

17 not.  The Department felt merely for the act of

18 rescinding the policy in post claims underwriting, not

19 for any potential delays, denials, or

20 misrepresentations that rightfully fall under 790 that

21 the Department felt that, for the act of rescinding the

22 policy, that the charging statute, 10400, limited the

23 Commissioner to only penalizing the insurance company

24 for those acts for $118.

25      Q.  So just so I'm clear, in your mind, it is
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 1 unambiguous that failing to send an acknowledgment

 2 letter is a violation of 790.03, but it is unclear

 3 whether illegally rescinding members' coverage

 4 constitutes a violation of that same statute,

 5 Mr. Cignarale?  Is that really your position?

 6      MR. STRUMWASSER:  Objection, argumentive.

 7      THE COURT:  Sustained.

 8      MR. VELKEI:  Could you reread that without the

 9 final commentary?

10      THE COURT:  Sure.

11          (Record read)

12      THE WITNESS:  No, that's not what I said.

13      MR. VELKEI:  Q.  Well, your testimony, if I hear

14 it correctly, is that it is unclear whether an illegal

15 rescission violates Section 790.03, correct?

16      A.  No, that's not what I said.

17      Q.  Is it clear or not, sir?

18      MR. STRUMWASSER:  Objection, asked and answered.

19      MR. VELKEI:  Q.  Does Section 790.03 prohibit --

20 so back to my original question -- does 790.03 prohibit

21 illegal rescission of members' coverage?

22      THE COURT:  So my understanding is that there's a

23 specific statute that deals with rescission.  And the

24 Department felt that they had to follow that specific

25 statute and not some general statute.
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 1          Is that the solution?

 2      THE WITNESS:  Yes.

 3      MR. VELKEI:  But, your Honor --

 4      THE COURT:  Don't "but" me.  No.  Move on.

 5      MR. VELKEI:  Your Honor, to be clear, there's a

 6 specific statute that deals with acknowledgment

 7 letters.

 8      THE COURT:  Fine.  You can argue that.  I don't

 9 need his answer.  Move on.

10      MR. VELKEI:  Q.  Was it the Department's position

11 back in 2008, sir, that to the extent there is a

12 specific statute that governed or prohibited certain

13 behavior, that would take precedence over the more

14 general Section 790.03 statute?

15      A.  No.

16      Q.  But it seemed to be the case, at least with

17 regard to rescissions, that the Department took that

18 position?

19      MR. STRUMWASSER:  Argumentative and asked and

20 answered.

21      MR. VELKEI:  It's not intended to be

22 argumentative.

23      THE COURT:  I'll allow it.

24      THE WITNESS:  No, that wasn't my testimony.

25      MR. VELKEI:  Q.  So for purposes of understanding
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 1 where we're going here, is the Department contending

 2 today that they could not have alleged these illegal

 3 rescissions as violations of 790.03?

 4      A.  I don't know the answer to that.

 5      Q.  You don't know the answer because you weren't

 6 involved in any of these negotiations, correct?

 7      A.  I was involved, again, to a small degree.  But

 8 I wasn't involved to a large degree.

 9      Q.  So I'm just trying to close the loop on your

10 testimony.  Was it as unclear, in your opinion, whether

11 illegal rescissions are covered in Section 790.03?

12      A.  No.  The lack of clarity is regardless -- I

13 don't have a position whether that -- those acts could

14 fall under 790 theoretically just as several of the

15 other claims settlement statutes for health insurance

16 specifically fall under 790.

17          The only lack of clarity that I addressed was

18 the lack of clarity as to how those violations could be

19 charged, which is based on the 10400 section of the

20 Insurance Code.

21      Q.  So is it your concern that these couldn't be

22 charged as 790.03 violations because there is a more

23 specific statute that governed the particular behavior?

24      A.  No.

25      Q.  Then I'm sorry.  I just don't understand.
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 1 When you say, "lack of clarity as to how these

 2 violations could be charged," what do you mean by that?

 3      A.  Lack of clarity as to how the penalty -- how

 4 much penalty could be assessed, given that post claims

 5 under- -- rescinding via post claims underwriting has

 6 its own charging statute or, I guess more specifically,

 7 penalty statute.

 8      Q.  Mr. Cignarale, are you taking the position

 9 that in this case we should just disregard all the

10 prior penalties that have been assessed historically by

11 the Department up until today?

12      MR. STRUMWASSER:  Ambiguous "assessed."

13      THE COURT:  Settled for?

14      MR. STRUMWASSER:  "Settled for" is fine with me.

15      MR. VELKEI:  "Assessed" is what I would like to

16 use, your Honor.

17      THE COURT:  You don't know that they assessed it.

18 It's what they settled for.  There may have been bigger

19 penalties assessed.

20      MR. VELKEI:  So could I have the question back?

21          (Record read)

22      THE COURT:  So the objection was?

23      MR. STRUMWASSER:  Ambiguous and also argumentative

24 because of the word "just."

25      THE COURT:  So I'll sustain the objection.
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 1      MR. VELKEI:  Q.  Mr. Cignarale, are you taking the

 2 position that in this case we should disregard all the

 3 prior penalties that have been agreed upon in the

 4 context of these resolutions we've talked about?

 5      A.  No.

 6      Q.  So they do remain relevant?

 7      A.  Yes.

 8      Q.  You're certainly not contending that, before

 9 today, that the Department has not been effective in

10 deterring bad behavior, correct?

11      A.  I don't -- I don't know the answer to that.

12 I'm not contending that.

13      Q.  You've been a key part of the management team

14 for several years now, correct?

15      A.  Yes.

16      Q.  And presumably it's your view that you and

17 your team have been effectively enforcing the laws up

18 until today, correct?

19      A.  Yes.

20      Q.  And, in fact, in the annual report that we

21 have been reviewing over the last couple of days, you

22 specifically -- your report specifically lists the

23 penalties for Blue Cross, Blue Shield and Heath Net

24 totalling $4.9 million as key achievements in its

25 enforcement program, correct?



23150

 1      A.  Yes, with the exception that, as I testified

 2 to yesterday, that report, while in that particular

 3 section of the annual report, that particular section

 4 was not under my authority.  It was within the legal

 5 division's authority.  And they wrote that.  So.

 6      Q.  In the interest of saving time, sir, in fact.

 7 In every annual report for your branch, the particular

 8 penalties that were assessed in that given year have

 9 been identified as key achievements of the Department

10 in its enforcement program, correct?

11      A.  Yes.

12      Q.  Those penalties, if we total them all

13 together, are but a fraction of what's being sought in

14 this one case; isn't that true, sir?

15      A.  I don't know the math.

16      Q.  Why don't we take a look, then, at

17 Dr. Kessler's slide taken from the public Web site.

18          I'm going to give you my copy, sir, but we're

19 going to put that up on the board so you can see.

20          This summarized all of the penalties that have

21 been assessed in each of the years that are reflected

22 in this chart.  And I have a calculator for you.  You

23 see the total there, $37,411,157?

24      MR. STRUMWASSER:  The Department will stipulate to

25 the addition.
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 1      THE WITNESS:  Yes, I see it.

 2      MR. VELKEI:  Q.  What percentage is that of the

 3 penalty you're seeking in this case, sir?

 4      A.  Somewhere around 10 percent.  I will add that

 5 this is solely involving market conduct division.

 6 Doesn't involve penalties associated with the consumer

 7 services division penalties, any penalties associated

 8 with the investigation division of the Department or

 9 any penalty otherwise assessed or levied in other areas

10 of the Department.

11      THE COURT:  Not to criticize your math, but 10

12 percent is a little high under the circumstances.

13      MR. VELKEI:  Let me get your calculator and let me

14 do it myself, just so we have the record clear.

15      MR. STRUMWASSER:  37 million over 325 million?

16      THE COURT:  Okay.

17      MR. STRUMWASSER:  Actually that's a little low.

18      MR. VELKEI:  I'm going to do it the other way.

19          325 million -- I don't even know if that will

20 fit on the calculator.  It doesn't.  Wow.  That's

21 interesting.

22          325 divided by --

23      MR. STRUMWASSER:  Oh, Mr. Velkei.

24      MR. VELKEI:  Let me do what I'm doing.

25 Mr. McDonald helped me.
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 1          37 -- 325 divided by 37.4 equals roughly 8.7.

 2          So if I understand correctly, the penalty

 3 you're seeking in this one case is almost 9 times the

 4 total penalties assessed in one, two, three, four,

 5 five, six, seven, eight years -- and I'll assume for

 6 now with regard to any actions bought by the market

 7 conduct division of the Department of Insurance.

 8          Did I get that correct, sir?

 9      THE COURT:  Can we stop a second?  If we're going

10 to do it, we've got to do it right.

11          So 37,411,157 divided by 325,000,000?

12 Correct?

13      MR. VELKEI:  Yes.  I was doing it the other way,

14 your Honor.

15      THE COURT:  I get 11 1/2 percent.

16      MR. STRUMWASSER:  Right.

17      MR. VELKEI:  Q.  So what I'm asking is 325 million

18 divided by 37 million is almost nine times.  That's the

19 question I was --

20      MR. STRUMWASSER:  He's doing the inverse, your

21 Honor.

22      THE COURT:  All right.  But it's about 1 1/2

23 percent.

24      MR. VELKEI:  Right.

25          So could we have the question read back,
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 1 please?

 2      THE COURT:  Can you repeat the question,

 3 Mr. Velkei?

 4      MR. VELKEI:  All right.

 5      Q.  So the penalty being assessed in this one case

 6 involving PacifiCare Life and Health Insurance Company

 7 is almost 9 times the total amount of penalties

 8 assessed in one, two, three, four, five, six, seven,

 9 eight years by the market conduct division of the

10 Department of Insurance, correct?

11      MR. STRUMWASSER:  Objection, there have been no

12 penalties assessed in those cases.

13      THE COURT:  All right.  Mr. Velkei,

14 Mr. Strumwasser's objecting to the word "assessed."

15      MR. VELKEI:  Let's try for a different word to

16 sort of more neutrally --

17          "Paid," thank you, Mr. McDonald, again.

18      Q.  So with that in mind, sir?

19      A.  Are you suggesting "paid" for both times you

20 used "assess."

21      MR. VELKEI:  Oh, dear.

22          Could we have the question read back, and then

23 we'll just -- whenever I say "assessed" -- very good,

24 Mr. Cignarale.  We'll say "paid" instead.

25      THE WITNESS:  Actually, it wouldn't be "paid"
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 1 because --

 2      MR. VELKEI:  Let's try this again.

 3          Could you read the question back first, and

 4 then --

 5      THE COURT:  Yes.

 6          (Record read)

 7      THE COURT:  All right.  So the second "assessed"

 8 is "paid."

 9      THE WITNESS:  Okay.  With that, I'll say yes, but

10 I'm not assessing any penalties.  I'm only recommending

11 a penalty here.

12      MR. VELKEI:  Q.  So you certainly entertain the

13 possibility that an appropriate penalty would be

14 something less than $325 million, Mr. Cignarale?

15      A.  That wouldn't be my recommendation, no.

16      Q.  That didn't answer my question.

17      MR. STRUMWASSER:  Then I object to the question as

18 vague.

19      THE COURT:  All right.  Could you read the

20 question back.

21          (Record read)

22      THE COURT:  And the answer was "no," correct?

23          (Record read)

24      THE COURT:  All right.  I'll allow it.

25      MR. VELKEI:  Q.  I asked you a couple of days ago,
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 1 and perhaps now that you've had some more time to meet

 2 with your lawyers and others at the Department --

 3 what's the largest penalty you've ever recommended sir,

 4 you, personally?

 5      MR. STRUMWASSER:  Objection --

 6      THE COURT:  Sustained.  Now you're asking him

 7 directly about some kind of conversation he had with

 8 his attorney.

 9      MR. VELKEI:  No, your Honor.  I'm not trying to.

10      THE COURT:  That's the question.  If he answers

11 it, that's the implication of the answer.

12      MR. VELKEI:  Your Honor, I'm happy to rephrase.

13      THE COURT:  All right.

14      MR. VELKEI:  Q.  So I asked you a couple days ago,

15 or maybe even yesterday, I can't remember, what's the

16 largest penalty you've ever recommended be assessed,

17 paid by any licensed entity?

18          And the answer I got from you was something

19 more than a million dollars.  Do you have any

20 additional information on that question?  Can you

21 answer that any more specifically at this point in

22 time, sir?

23      A.  No, I can't, because I believe by answering a

24 question like that I would be actually stating a number

25 that was part of a settlement discussion that would
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 1 have taken place with Department attorneys --

 2 Department attorneys and the Commissioner.

 3      Q.  So you've offered yourself as an expert in

 4 terms of recommending a penalty in this case, correct?

 5      A.  Yes.

 6      Q.  You've relied upon your experience in helping

 7 to recommend penalties in particular cases, correct?

 8      A.  Yes.

 9      Q.  And yet you're refusing to tell me what the

10 largest penalty you've ever recommended is before

11 today?

12      MR. STRUMWASSER:  Argumentative.  I think the

13 point --

14      THE COURT:  Sustained.

15      MR. VELKEI:  Q.  What's the largest penalty, sir?

16          So back to my question because it wasn't

17 answered, your Honor.

18      THE COURT:  He said it was somewhere around a

19 million dollars.

20      MR. VELKEI:  Q.  And the follow-up question is, do

21 you have any further specificity on what that number

22 was?

23      THE COURT:  And he said "no."

24      MR. VELKEI:  The answer, your Honor, was that he

25 wasn't --
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 1      THE COURT:  He's not going to give you any more

 2 specificity.

 3      MR. VELKEI:  Okay.  I'm going to rely upon that

 4 answer.

 5      Q.  Now, Mr. Cignarale, you testified that you

 6 reviewed the testimony of both Dr. Kessler and

 7 Dr. Zaretsky, correct?

 8      A.  Some of it, yes.

 9      Q.  Now, you understand Dr. Zaretsky was

10 recommending a penalty based on the purported gains

11 associated with the alleged violations in this case,

12 correct?

13      A.  I'm sorry.  Can you repeat that?

14          (Record read)

15      MR. STRUMWASSER:  I think, to be more precise,

16 Dr. Zaretsky was recommending that a penalty be based

17 on purported gains.  He didn't recommend any specific

18 penalty.

19      THE COURT:  All right.

20      MR. VELKEI:  Q.  Is that consistent with your

21 understanding as well, Mr. Cignarale?

22      A.  I don't recall the detail enough to answer

23 that question.  I don't recall it.

24      Q.  All right.  I'd like to just put in front of

25 you Page 10 of Dr. Zaretsky's testimony with regard to
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 1 how he -- what kind of recommendation he would make

 2 with respect to a penalty.  I'd like you to take a look

 3 at it and let me know when you're done.

 4          Chuck, can you put that up on the board?

 5          So the question beginning at Line 6 and then

 6 through the answer at Line 13.

 7      A.  Okay.

 8      Q.  In fact, Dr. Zaretsky is in fact recommending

 9 a penalty that would be based upon the expected gain

10 associated with the alleged violations, correct?

11      MR. STRUMWASSER:  Objection, that actually

12 mischaracterizes in exactly the way I mentioned before.

13      THE COURT:  All right.  It speaks for itself,

14 although now I'm kind of getting concerned because I

15 thought we weren't considering this.

16      MR. VELKEI:  That's my point, your Honor.

17      THE COURT:  Of course Mr. Strumwasser's not

18 arguing about it because he's happy to have this in the

19 record.  So I'm not sure why you're doing this,

20 Mr. Velkei.

21      MR. VELKEI:  I do have a point, your Honor, which

22 is Mr. Cignarale is doing the same thing.

23      MR. STRUMWASSER:  And your Honor knows how anxious

24 we are to help Mr. Velkei make his points.

25      MR. VELKEI:  The point is, Mr. Cignarale is doing
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 1 the same thing.  So I'd like a little latitude.

 2      THE COURT:  If you want to ask him about that, go

 3 ahead.

 4      MR. VELKEI:  And I'm glad that this is such an

 5 amusing thing.  And it really is a bit distracting.  I

 6 would just ask that it stop.

 7          Because we do take this seriously, your Honor.

 8 And I appreciate the Court's patience, but --

 9      THE COURT:  Oh, my goodness, Mr. Velkei.  I take

10 this seriously too.

11      MR. VELKEI:  I understand you do, your Honor.

12      THE COURT:  But I struck testimony based on this

13 because I find it problematic in terms of assessing a

14 penalty which is required to be done under the law.

15          And what I see, Mr. Cignarale's testimony

16 at -- I don't remember what page -- was very clear that

17 he realized that those two formulas weren't going to be

18 used but he wanted the concept to be discussed.

19          Do you want to ask him about that?  You can.

20 But why are you going back to Dr. Zaretsky's testimony?

21      MR. VELKEI:  As I've said, your Honor, it's

22 because he's doing the same thing.

23          So I'd like a little latitude here we

24 understand the testimony speaks for itself.

25      Q.  Mr. Cignarale, do you understand that the
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 1 Court discredited and struck Dr. Zaretsky's testimony

 2 because the method of assessing a penalty or

 3 recommending a penalty was not reliable, tested, or

 4 appropriate?

 5      MR. STRUMWASSER:  Irrelevant.  Why it was struck?

 6      THE COURT:  I'm going to sustain the objection.

 7      MR. VELKEI:  Q.  Do you understand, Mr. Cignarale,

 8 that the Court struck Dr. Zaretsky's testimony, his

 9 recommendation about how one calculates a penalty?

10      A.  I understand that the testimony was struck.  I

11 don't know anything other than that.

12      Q.  I'd like to show you the specific references

13 that the Court made on the record.

14          Chuck, could you put those up on the screen.

15      A.  Okay.

16      Q.  I'm assuming you've never seen this before,

17 the statements of the Court with regard to striking

18 Dr. Zaretsky's testimony?

19      A.  Correct.

20      Q.  But you, in fact, are basing your penalty at

21 the end of the day upon the alleged gain associated

22 with these violations as well, aren't you, sir?

23      MR. STRUMWASSER:  Objection, irrelevant.

24      THE COURT:  Well, overruled.

25          I assume you're talking about 177, starting at
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 1 Line 9.

 2      MR. VELKEI:  Yes.  There's several points, your

 3 Honor, and I'll get to that.

 4      MR. STRUMWASSER:  Then I'll modify my objection.

 5 It's also misleading to the extent you show him a

 6 document, then you ask him a question that's unrelated

 7 to it.  If there's an understanding that the pending

 8 question is unrelated to the transcripts that he just

 9 distributed, then I withdraw my objection.

10      MR. VELKEI:  We obviously think it is, but I'm not

11 trying to get Mr. Cignarale to admit that.

12      Q.  The question is, very simply, you are in fact

13 at the end of the day basing your recommendation upon

14 alleged gain associated with these violations as well,

15 correct, sir?

16      A.  No, not exactly.

17      Q.  Not exactly?

18      A.  No.

19      Q.  What does "not exactly" mean?

20      A.  My recommendation is based on the aggregate

21 penalties that I drew conclusions on in all the

22 individual categories which -- in which I arrived at

23 about $1.2 billion, which I understand may be less than

24 that based on other issues.

25          I then, in order to see whether the -- there
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 1 was a potential adjustment to that number which I feel

 2 is appropriate based on the violations that I was asked

 3 to review, whether, based on the financial situation of

 4 the company -- both the surplus of the company as well

 5 as the company's performance -- as to whether I would

 6 recommend an adjustment to what I believe was already a

 7 reasonable aggregate penalty.

 8          And I concluded that, based on primarily the

 9 surplus review of the company, that an adjustment was

10 in fact something that I would recommend.

11      Q.  All right.  So to be clear, you came up with a

12 number which was actually 1.3 billion, by the way,

13 roughly that, if you go through each of the alleged

14 categories of violations, right?

15      A.  Yes.

16      Q.  But then you essentially put that number aside

17 and come up with a different number of $325 million,

18 correct?

19      A.  No.

20      Q.  Well, what's the relationship?  Is there some

21 formula that you utilized to get from 1.3 billion to

22 $325 million?

23      A.  No.

24      Q.  There isn't any relationship, really.  I mean,

25 the number 1.3 billion essentially becomes irrelevant
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 1 to the calculation of the $325 million, right?

 2      A.  No.  No, it doesn't.

 3      Q.  Well, we know that 1.3 billion is higher than

 4 $325 million, but is there anything -- any methodology

 5 that you've used to bring this number down to the 325-?

 6      A.  Yes.

 7      Q.  Okay.  We've described a methodology

 8 generally.  You've testified there wasn't actually a

 9 numeric or mathematical formula that got you there,

10 correct?

11      A.  Correct.

12      Q.  You essentially said, "If I go through all the

13 categories, it's $1.3 billion," right?

14      A.  Yes.  I said 1.2-, but yes.

15      Q.  I really think it's 1.3, but we can go through

16 that later.

17          So you go through that math, and then you

18 decide, "Well, listen, is this the appropriate amount

19 to use?"  Right?  That's your next analysis, is

20 1.3 billion too much under the circumstances

21 essentially.

22      A.  Yes, based on the company's financial surplus,

23 primarily, and also looking at the company's

24 performance.

25      Q.  Right.  And so you ultimately conclude for
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 1 these purposes $1.3 billion is too much, correct?

 2      A.  As I testified to, I don't believe it's too

 3 much.  I believe it's reasonable given the violations

 4 that I saw in this case.

 5          However -- however, the Commissioner has an

 6 additional responsibility, which is to ensure that

 7 companies are solvent.  And therefore, I undertook this

 8 additional analysis to see whether there was a

 9 reasonable basis for making a recommendation which was

10 less than the 1.2- or $1.3 billion that would still

11 achieve the goal of both punishing for the violations

12 that occurred as well as deterring future conduct.

13      Q.  So you ultimately concluded that you were

14 going to recommend a number lower than $1.3 billion?

15      A.  I ultimately recommended a number lower.

16      Q.  Yes.  Okay.  And part of the analysis in doing

17 that is you looked at the company's solvency, correct?

18      A.  Yes.

19      Q.  And concluded that looking, doing a solvency

20 analysis, the company would be able in your opinion to

21 sustain a proposed penalty of roughly $650 million,

22 correct?

23      A.  Yes, 655 million.

24      Q.  Then you undertook a profitability analysis,

25 correct?



23165

 1      A.  I mean, I guess so, yeah, in terms of

 2 profitability company performance, yes.

 3      Q.  Let's go through you "guess so."  It's a

 4 pretty detailed analysis, right, sir?

 5      MR. STRUMWASSER:  Argumentative.

 6      THE COURT:  Overruled.  I don't think he meant to

 7 be argumentative in that case.

 8          The record can reflect that it's

 9 1.290-something.  So it's between.

10      MR. KENT:  It's a rounding error.

11      THE COURT:  Rounding up error.

12          Is there a question pending?

13      MR. VELKEI:  I was about to ask one, your Honor.

14      THE COURT:  All right.

15      MR. VELKEI:  Q.  So let's confirm whether you

16 guess.  So you did in fact undertake a profitability

17 analysis, correct?

18      A.  Yes, I undertook it with the expertise of the

19 financial surveillance experts in the Department.

20      Q.  Right.  But if I recall your testimony in

21 here, you actually said you looked through these

22 financials yourself, right?

23      A.  Yes.

24      Q.  And you compared the profitability of PLHIC as

25 compared to the largest PPO insurers in the State of



23166

 1 California, correct?

 2      A.  Yes.

 3      Q.  And you based, in part, your recommendation in

 4 this case, the $325 million, based on the conclusion

 5 that PLHIC was enormously profitable when compared to

 6 the other insurers, correct?

 7      A.  Not necessarily.  I didn't base my

 8 recommendation on that.  I -- my recommendation -- I

 9 based my decision to reduce -- that it would be

10 appropriate to recommend a penalty less than the $1.29

11 billion based, again, primarily on the solvency

12 analysis with regard to surplus.

13          But I also did want to look at the company's

14 performance, specifically to take a look at whether

15 there was anything there that would lead me to any

16 conclusions that may alter the direction I was

17 intending to go based on the surplus review.

18      Q.  You made the conclusion that PLHIC was

19 enormously profitable as compared to the largest health

20 insurers in the State of California, correct?

21      A.  Possibly, yes.

22      Q.  Why don't we check, sir.  You've got it right

23 in front of you.  I'd rather just get a definitive

24 answer.

25      THE COURT:  Page 174.
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 1      THE WITNESS:  I'm not sure where it is.

 2      MR. VELKEI:  I think the Judge just told you, 174

 3 and 175.

 4      THE COURT:  Page 174.

 5      THE COURT:  What was the question?

 6      MR. VELKEI:  Can we have it read back, your Honor?

 7      THE COURT:  Sure.

 8          (Record read)

 9      THE WITNESS:  Yes.

10      MR. VELKEI:  Q.  In fact, you noted the fact that

11 they were enormously profitable during the period of

12 the alleged violations, correct?

13      A.  Yes.

14      Q.  And that then helped inform the number that

15 you assessed, correct?

16      MR. STRUMWASSER:  The number recommended.

17      MR. VELKEI:  Yes.

18      THE WITNESS:  No, to the degree that I started at

19 the 1.290 billion; I did an assessment of the surplus

20 of the company; and I looked at the performance of the

21 company.  Looking at the performance of the company

22 didn't change where I was going with this, which is the

23 325 million.

24      MR. VELKEI:  Q.  Profitability was a factor that

25 you looked at in recommending the penalty in this case,
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 1 correct?

 2      A.  Yes, but it didn't affect the recommendation

 3 up or down.

 4      Q.  Can you show me where in 2695.12 it talks

 5 about gain or profitability, Mr. Cignarale?

 6      A.  It doesn't say it in there.

 7      Q.  It's not a factor under 2695.12 correct?

 8      A.  Correct.

 9      MR. VELKEI:  I'd like to mark as exhibit next in

10 order -- I believe it's 5657, your Honor.

11      THE COURT:  Correct.  These are excerpts from the

12 transcript?

13      MR. VELKEI:  From the testimonies, your Honor.

14      THE COURT:  Whose testimony?

15      MR. VELKEI:  Mr. Cignarale's.  The written

16 testimony.  Sorry for not being clear.

17          (Respondent's Exhibit 5657 marked

18           for identification)

19      THE WITNESS:  Yes?

20      MR. VELKEI:  Q.  Okay.  I just want to make sure

21 we've got this correct.  You did in fact make the

22 statement in your testimony, "If future companies...

23 believe that any violations...will be met with

24 penalties that are well below the profits to be

25 realized...deterrence will not have been achieved."
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 1          You made that statement, correct?

 2      A.  Yes.  That's not the complete sentence, but I

 3 did make that statement, yes.

 4      Q.  And the inference is that, unless you assess

 5 penalties that are related to the profits, effective

 6 deterrence will not be -- there will be no deterrent

 7 effect?

 8      A.  Is that a question?

 9      Q.  Yes.

10      A.  I don't agree with that.

11      Q.  The conclusion you reach, is it still your

12 testimony that, if the penalties are below the profits,

13 deterrence will not be achieved?

14      A.  Yes.

15      Q.  Okay.  And, in fact, your next statement, "The

16 refusal to make that commitment must be penalized with

17 sufficient severity that it will not prove to be a

18 profitable business practice."

19          You did make that statement, sir, correct?

20      MR. STRUMWASSER:  What's the -- since there's an

21 appositive that's not identified there --

22      THE COURT:  15, Lines 1 to 2.

23      MR. STRUMWASSER:  Actually, the appositive is on

24 the prior page.

25      THE WITNESS:  Yes.  I made it in the context for
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 1 this particular question, yes.

 2      MR. VELKEI:  Q.  Right.  And the point here is

 3 that one has to penalize sufficiently so that the bad

 4 conduct won't be profitable, correct?

 5      A.  Hopefully that's the result, yes.

 6      Q.  So the result for -- in assessing a penalty,

 7 one wants to make sure that the alleged challenged

 8 conduct won't be profitable; is that your testimony,

 9 sir?

10      A.  Not exactly.  My testimony is that the penalty

11 must be at a reasonable amount to penalize for the

12 violations that occurred and to deter future conduct.

13          And in terms of deterring future conduct, a

14 company should not believe that, if a particular

15 penalty amount for the acts that are occurring is going

16 to be less than the amount of money the company will

17 make in its -- in the course of its business in

18 conducting those acts, then they will have -- if they

19 believe that to be the case, it lessens deterrence.

20      Q.  Did you rely upon any precedent in reaching a

21 recommendation of 325 million?

22      MR. STRUMWASSER:  Vague as to "precedent."

23      THE COURT:  Sustained.

24      MR. VELKEI:  Q.  Put differently, can we agree

25 that the recommended number here is unprecedented in
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 1 this state?

 2      MR. STRUMWASSER:  Objection, ambiguous.  The

 3 number recommended here is unprecedented in this case?

 4 I mean, objection, tautological.

 5      MR. VELKEI:  In this state is what I'm saying.

 6      MR. STRUMWASSER:  Oh, "in this state" -- I'm

 7 sorry.

 8      THE WITNESS:  I don't know in terms of other

 9 regulators.  It's certainly the highest that I'm aware

10 of in the Department of Insurance.

11      MR. VELKEI:  Q.  Can you name any other regulator

12 who has taken the approach that you've taken in

13 recommending a penalty amount?

14      MR. STRUMWASSER:  "Approach"?  Ambiguous.

15      THE COURT:  You mean the aggregate approach of all

16 the different things that he considered?

17      MR. VELKEI:  Yes.

18      THE COURT:  All right.

19      THE WITNESS:  I would assume only the regulators

20 that -- as far as I know, only the Insurance

21 Commissioner has to follow the factors that I used to

22 consider the aggregate penalty that I came up with for

23 these categories.

24      MR. VELKEI:  That wasn't my question.

25          Can we have it read back?
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 1      THE COURT:  Sure.

 2          (Record read)

 3      THE COURT:  You can't name any -- or can you?

 4      THE WITNESS:  Again, the approach in recommending

 5 penalty was based on the insurance regulation.  So I

 6 can't name any regulators.  The only regulator that

 7 conceivably could do it would be the Insurance

 8 Commissioner.

 9      MR. VELKEI:  Q.  Can you identify any penalty

10 that's been assessed or paid that's been calculated in

11 part based upon the profitability of the company?

12      MR. STRUMWASSER:  I will object that

13 mischaracterizess his testimony.  He didn't --

14      MR. VELKEI:  I'm not characterizing.  I'm just

15 talking more generally as --

16      THE COURT:  I'll allow it as a general question.

17      THE WITNESS:  No, I can't, with the caveat that

18 that's not what I feel I did here.

19      MR. VELKEI:  Q.  To be clear, Mr. Cignarale, when

20 you looked at the profitability of PLHIC, you didn't

21 look at the profitability in connection with the

22 violations alleged, correct?

23      A.  Correct.

24      Q.  But your inference was that the profitability

25 was somehow related to the alleged violations in this
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 1 case?

 2      A.  No.  The only -- I guess the main information

 3 that I received from this was that the direction I was

 4 going in with the -- based on the initial aggregate

 5 penalty, looking at the surplus, was that there wasn't

 6 any kind of enormous profit that I could identify one

 7 way or the other, and therefore it -- in terms of --

 8 that would change that direction I was going in.

 9      Q.  Can we agree that the enormous profitability

10 you've characterized during the period in question had

11 nothing to do with the alleged violations in the case?

12      A.  I don't have any information to agree with

13 that.

14      Q.  And just in terms of a formula, sir, so you

15 looked at the solvency, right?

16      A.  Yes.

17      Q.  And you looked at profitability, right?

18      A.  Yes.

19      Q.  And you also talked about a first-time credit,

20 because we're the first ones that have been put through

21 this situation, right?

22      A.  I believe so, but I want to look at my

23 testimony.

24          I'm going continue to look for it.  I don't

25 know if you can direct me.
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 1      Q.  Sure.  I'm sorry about that.  Wait a second.

 2          176 is what I have in my notes.  Looking at 12

 3 to 15, "I want to emphasis, this reduction recognizes

 4 that PLHIC is the first company to be held accountable

 5 for so many acts in violation.  In the future,

 6 companies should know they cannot expect to obtain

 7 similar first-time treatment."

 8      A.  Yes, so first-time treatment, not first-time

 9 credit.

10      Q.  So there's some discount that's being applied

11 because we're the first ones?

12      A.  No, I didn't say that.

13      Q.  So you're talking about a reduction associated

14 with the fact that this is we're the first ones to be

15 in this situation?  You see that reference to

16 reduction, sir, at Line 13?

17      A.  Yes.

18      Q.  How much of a reduction was made?

19      A.  The difference between the aggregate penalty

20 amount and the 325 million.

21      Q.  So that -- I want to focus on the reduction

22 for the fact that we're the first ones being put

23 through this methodology.

24          How much of a deduction is it?  Or withdraw.

25          So we agreed that a reduction of some sort is
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 1 appropriate; that's referenced specifically in your

 2 testimony, right?

 3      MR. STRUMWASSER:  Objection, that is completely

 4 misleading.  The reduction that he is describing there

 5 is different than the -- I'm sorry.

 6          The reduction he's pointing to in the

 7 testimony is different than the reduction Mr. Velkei is

 8 asking about.

 9      THE COURT:  It says that it was reduced from the

10 aggregate penalty to 325 million.  And he wanted to

11 also say that that reduction recognized that it was --

12 the PLHIC was a first time.

13      MR. VELKEI:  Q.  How much of a reduction was it?

14      MR. STRUMWASSER:  "It"?

15      MR. VELKEI:  "It."

16      Q.  Focusing on the fact that we're the first

17 ones -- I'm just trying to get to your methodology.

18          So when we're looking at the various

19 instances, on the reduction, you say they're entitled

20 to a reduction.  How much of a reduction are they

21 entitled to for the fact that we're the first ones to

22 be put through this?

23      MR. STRUMWASSER:  Just the last part of the

24 question, your Honor.

25      THE COURT:  Really, the problem with your question
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 1 is it assumes a fact that's not present, that is that

 2 it was reduced a particular amount because of this

 3 particular recognition.

 4          So when you ask him how much, you're basically

 5 assuming that there was a reduction based on that of a

 6 particular amount.  That's not what it says.

 7      MR. VELKEI:  Okay.  Well, we've talked about the

 8 factors: solvency, profitability, and then the fact

 9 that we're the first times.  How -- is there some

10 methodology or formula you used in inputting those

11 three data points and coming up with the 325 million?

12      A.  No.

13      Q.  So we have no way to test what weight each of

14 these factors had in assessing what the ultimate

15 recommended penalty would be?

16      A.  Correct.

17      Q.  So there's no math I can do that will assist

18 me in understanding exactly how the 325 million was

19 derived?

20      A.  Other than the subtractions of 325 million

21 from the aggregate penalty that I recommended.

22      Q.  So how did you finally set on that number,

23 sir?  How did you pick 325- as opposed to 300- or 375-?

24      A.  Reduced the aggregate number from $1.290

25 billion based upon primarily looking at the surplus of
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 1 the company.  Looking at the surplus of the company,

 2 the Insurance Commissioner has a separate obligation to

 3 ensure that insurance companies remain solvent.

 4          And for that purpose, I -- had the company had

 5 much greater surplus, I might not have considered any

 6 reduction.  The only reason why I considered a

 7 reduction was primarily the surplus of the company.

 8          And I felt that I would be -- it would be

 9 appropriate to recommend a penalty reduction down to

10 325 million, which will still achieve the goal of both

11 punishment and deterrence.

12      MR. STRUMWASSER:  May I inquire about our lunch

13 plans.

14      MR. VELKEI:  I just have a few more questions.

15      THE COURT:  All right.

16      MR. VELKEI:  Q.  So there's no science to the

17 325-?  In other words, it's a number that's just sort

18 of based on some sort of sense of experience within the

19 Department you thought was appropriate, correct?

20      A.  Yes.

21      Q.  We know it's less than what the -- at least

22 according to your calculations, what the company could

23 sustain from a solvency perspective.  But fair to say

24 there's nothing you can show me to show your thinking

25 in coming up with that precise figure?
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 1      A.  Other than the testimony I provided, no.

 2      Q.  And in terms of understanding the conclusion

 3 that the company is enormously profitable during the

 4 violation period, what if the company was not

 5 enormously profitable?

 6          I mean, profitability is a factor you

 7 assessed.  And the assumption was made that they were

 8 enormously profitable during the period of the

 9 violations.  What if, in fact, they were not enormously

10 profitable during the period of the violations?  How

11 much of an impact would that have on the recommended

12 penalty of $325 million?

13      MR. STRUMWASSER:  Incomplete hypothetical.

14      THE COURT:  Overruled.

15      THE WITNESS:  I would have to think about it.  As

16 I sit here today, it wouldn't lead me to reduce my

17 penalty recommendation any more than I've currently

18 reduced it.

19      MR. VELKEI:  I think it's a good time to take a

20 break, your Honor.

21      THE COURT:  All right, 1:30.

22          (Whereupon, the luncheon recess was taken

23           at 12:01 o'clock p.m.)

24

25
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 1                     AFTERNOON SESSION

 2                         ---o0o---

 3          (Whereupon, all parties having been

 4           duly noted for the record, the

 5           proceedings resumed at 1:35 p.m.)

 6      THE COURT:  Back on the record.

 7         CROSS-EXAMINATION BY MR. VELKEI (Resumed)

 8      MR. VELKEI:  Q.  Good afternoon, sir.  How are

 9 you?

10      A.  Fine, thank you.

11      MR. VELKEI:  I want to pick up where we left off.

12 Chuck, could you put us back to Page 173 and Lines 14

13 to 16.  "PacifiCare committed over 100 times more

14 violations than any company previously prosecuted and

15 this is the first case that the Department has found it

16 necessary to prosecute to a conclusion on the merits."

17      Q.  How did you derive this calculation of 100

18 times more violations than any company previously

19 prosecuted?

20      A.  I in essence just used round numbers based on

21 what I can recollect from past actions.

22      Q.  So this isn't tied to any actual calculation?

23      A.  It's initially tied to the 900,000 or so

24 violations.

25      Q.  But what efforts did you take to go back --
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 1 did you go back and look at all the other actions that

 2 have been brought and find out in those cases how many

 3 violations were in fact alleged?  Did you undertake

 4 that exercise?

 5      A.  No, I just don't recall a case that had more

 6 than, for example, 90-something thousand -- I'm

 7 sorry -- more than 9,000 cases, or less than 10,000

 8 basically.

 9      Q.  But you've not done anything to confirm that?

10      A.  No.

11      Q.  When you actually did the calculation of

12 violations, did you just look at the raw number of

13 violations?

14      A.  The number of which violations?

15      Q.  I don't know, you tell me.  So the violations

16 we're talking about there.  Right?

17      A.  Violations -- where I used the word "100 times

18 more violations"?

19      Q.  Yes, sir.

20      A.  I used -- for purposes of the violations in

21 this case, I used the 994,176 number.

22      Q.  How many other cases has the Department looked

23 at an entire population of claims?

24      A.  I don't know.

25      Q.  Can you even identify one other licensed
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 1 entity other than PacifiCare where the Department has

 2 looked at every paid claim for any given period of

 3 time?

 4      A.  No, I can't recall any.

 5      Q.  Presumably, if you look at just a sample of 30

 6 claims, one is by definition going to find less

 7 violations than if one looks at the entire population,

 8 correct?

 9      A.  Yes.  Certainly when you're doing a sampling,

10 you're by definition not looking at the entire

11 population of claims.

12      Q.  To be fair, when you're trying to compare how

13 many violations we're being charged with here as

14 compared to what has happened in the past, it would at

15 least be meaningful to look at what were the sample

16 sizes or what was the size of population that was being

17 tested for compliance in these other cases, correct?

18      A.  I'm sorry.  For what purpose?

19      Q.  To get a sense of how the violations in this

20 particular case compared to the alleged violations in

21 other says cases.  Or to reverse that, how the alleged

22 violations in this case compared to the violations in

23 other cases.

24      A.  No, I didn't do that.

25      Q.  You're familiar with the use of extrapolation
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 1 on a sample claim file?

 2      A.  Yes.

 3      Q.  And the Department has a practice of doing

 4 that at least on occasion, correct?

 5      A.  I know it's been discussed in the Department.

 6 I don't know whether it's been done or not.

 7      Q.  Okay.  And if one were to extrapolate -- say

 8 you had a claim size of 30 and you found X number of

 9 violations in that claims sampling.  One could

10 certainly extrapolate to get a sense of how many

11 violations there would be for the entire population of

12 claims, correct?

13      A.  Yes, one could.

14      Q.  I'm assuming that exercise was not done in

15 trying to compare PacifiCare to other licensed entities

16 that have been the subject of enforcement actions,

17 correct?

18      A.  Correct.

19      Q.  Okay.  The 78,320 reworks, you testified in

20 your direct that you understood that these had been

21 stricken from the case, right?

22      A.  Something to that effect, yes.

23      Q.  Okay.  Now, just that one bucket of alleged

24 violations constituted nearly one third of the total

25 penalty -- the big number that you had initially
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 1 calculated, correct?

 2      A.  It was 384 million out of 1.29 million, yes,

 3 if that works out.

 4      Q.  So let's get that specific data.

 5          So that would be -- I think I can do this one,

 6 your Honor.  I'm just going go 384.96 divided by

 7 1290.15 -- so 29.8 percent.

 8          So just that one bucket of alleged violations

 9 constituted almost 30 percent of the proposed -- the

10 initial proposed penalty or the initial penalty

11 calculation that you did, correct?

12      A.  Yes.

13      Q.  And yet, if I understand your testimony, there

14 is no corresponding deduction whatsoever in the actual

15 proposed penalty that you're recommending?

16      A.  Correct.

17      Q.  Now, that $325 million number was a number

18 based upon 994,176 violations, correct?

19      A.  No.

20      Q.  The number that you proposed in your written

21 testimony, sir, was a number, a proposed penalty that

22 included 994,176 violations, correct?

23      A.  The 325 million which I recommended was a

24 reduction from the number -- which in my judgment was

25 appropriate -- of the $1.29 billion which is now
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 1 perhaps less than that.

 2      MR. VELKEI:  Could we have that question read

 3 back, your Honor?

 4      THE COURT:  Sure.

 5          (Record read)

 6      MR. STRUMWASSER:  I think the answer was given.

 7      MR. VELKEI:  It's yes or no.  I didn't get an

 8 answer about how he calculated the number.

 9      THE COURT:  Yes or no?

10      THE WITNESS:  I thought I said no.

11      THE COURT:  Okay.

12      MR. VELKEI:  Q.  So if I'm looking, then, at your

13 written testimony, there is on Page 173 a total number

14 of violations or alleged violations of 994,176,

15 correct?

16      A.  Yes.

17      Q.  And based upon those -- that total number, you

18 proposed a penalty of $325 million, right?

19      A.  No.  Not exactly.  My number -- my proposal --

20 my assessment of the aggregate penalty of $1.29 billion

21 was as a result of my analysis of a

22 category-by-category review and assessment of all the

23 violations I was asked to review and assess, that

24 number being 994,176 violations.

25          The purpose of potentially reducing the number
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 1 was to -- was solely based on a review of the financial

 2 information which drew me to the final recommendation

 3 of 325 million.

 4      Q.  You were prepared to in fact offer testimony

 5 that $325 million would be the recommended penalty for

 6 the entire population of violations being charged,

 7 correct?

 8      A.  Yes.  In the end, whatever the penalty is, it

 9 will represent all of violations that are ultimately

10 part of this case.

11      Q.  Despite the fact that the 78,000 we've been

12 discussing constituted 30 percent of the initial

13 calculation, you are making no adjustment whatsoever in

14 your proposed penalty of 325 million now that those are

15 out of the case, correct?

16      A.  Correct.

17      Q.  We also discussed the EOBs in this case.

18 Remember we talked about our competing views about how

19 one interprets a denied claim versus a paid claim, sort

20 of the significance of that issue?  Do you recall that,

21 sir?

22      A.  Yes, I do.

23      Q.  In other words, the Department's position that

24 a denied claim -- denied or contested claim is, for

25 purposes of this action, essentially everything,
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 1 correct?

 2      A.  Essentially all claims where EOBs are issued

 3 in which the full amount that's claimed is not paid,

 4 yes.

 5      Q.  All EOBs during that time period have been

 6 charged to be noncompliant, not just most of them,

 7 correct?

 8      A.  Yes.

 9      Q.  So for these purposes, the purposes of this

10 proceeding, the Department is taking the position that

11 every claim -- paid, denied, contested or otherwise --

12 requires this language to be included, right?

13      MR. STRUMWASSER:  Objection, mischaracterizes his

14 testimony.

15      THE COURT:  Overruled.

16      THE WITNESS:  I'm sorry.  Can I have the --

17      THE COURT:   Sure.

18          (Record read)

19      THE WITNESS:  Yes, for two reasons.  One, the fact

20 that the know your rights section was contained within

21 these EOBs and the know your rights section providing

22 information regarding the grievance procedures for the

23 company which statute then requires, 10169(i), the IMR

24 information to be on; two, I've been provided no

25 evidence in the assumptions that would allow me to
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 1 consider the off possibility, the rare possibility that

 2 any of these claims were paid at the full amount

 3 claimed.

 4      MR. VELKEI:  Q.  So for practical purposes, we're

 5 on the same wavelength, which is everything's being

 6 treated as noncompliant, all the EOBs and EOPs in this

 7 period?

 8      A.  Yes

 9      MR. VELKEI:  Okay.  I'd like to mark as exhibit

10 next in order a chart entitled "Alleged EOB and EOP

11 Violations for Paid Claims."

12      THE COURT:  That will be 5658.

13      MR. VELKEI:  Thank you, your Honor.

14          (Respondent's Exhibit 5658 marked for

15           identification)

16      MR. VELKEI:  Q.  Just let me know when you're done

17 looking at it.

18      A.  Okay.

19      Q.  What I'm trying to depict here, first of all,

20 is the total number of alleged violations in these two

21 buckets.  So can you work with me to make sure I've

22 done the math right on that first category.

23          So I've taken from your chart at Page 172

24 462,805 instances where we allegedly failed to include

25 the right of review language.
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 1      A.  Okay.

 2      MR. STRUMWASSER:  May I inquire, is the third row

 3 supposed to be the sum of the first two rows?

 4      THE COURT:  Third row?

 5      MR. STRUMWASSER:  The third data row, is it

 6 supposed to be the sum of the first two?

 7      MR. VELKEI:  We're getting there, Mr. Strumwasser.

 8 Be patient just for a bit.

 9      Q.  So next row, sir, is the total number 336,267.

10 That's the number of alleged instances in which the IMR

11 should have been included, according to the

12 Department's view, correct?

13      A.  Yes.

14      Q.  So we come out with a total of 799,702 alleged

15 violations.

16      MR. STRUMWASSER:  I don't get that number.

17      MR. VELKEI:  Let's test this together because

18 maybe the math is wrong.  I've been known to do that on

19 occasion.

20          799,072 as opposed to -702.  All right, so

21 let's just make that change.

22      THE COURT:  So that would be -072?

23      MR. VELKEI:  Yes, your Honor.

24      Q.  Now, the purpose of this exercise is to assume

25 the Judge finds in favor of respondent on the



23189

 1 application of this particular rule and determines it

 2 only applies to any claim in which there is a claim

 3 line that includes a denial or a contestation, if

 4 that's even a word.

 5          So in other words, the Judge agrees with our

 6 view of the world, which is a paid claim is a paid

 7 claim, and if there's no line that includes a denial,

 8 it's treated as a paid claim.  Okay?  Have you got that

 9 assumption in mind?

10      A.  No.  I'm not sure in the sense that -- when

11 you say a paid claim is a paid claim and a denial is a

12 denial.

13      Q.  That's not what I said.  So maybe I spoke too

14 quickly.  Let's just assume, and I can write it on the

15 board.  Paid claim -- so paid claim could be any claim

16 in which there is not a single claim line with a

17 denial.  Are you with me?

18      A.  Any claim line with a denial according to the

19 definition I provided in my testimony or according

20 to --

21      Q.  No.  We're going to get into some circular

22 reasoning.  No.

23          So according to the view of the world is if

24 every claim line has been basically accepted for

25 payment under contracted rates, we're going to treat
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 1 that as a paid claim?  All right?

 2      A.  I don't agree with the premise, but --

 3      Q.  I understand.  It's an assumption.  And I know

 4 you don't agree with it.  But let's say that the Judge

 5 agrees with us and not you.

 6      A.  Okay.

 7      Q.  And says that at least as to those claims

 8 there is -- all right.

 9          So the Judge is going to accept our view of

10 the world that, in those circumstances, there is no

11 obligation to include this language and, in any case,

12 it isn't a 790.03 violation.  Are you with me so far?

13      A.  I am.  However, I still have the issue with

14 regard to the know your rights portion of the reason

15 for my conclusion that it still is required in this

16 document.

17      Q.  We're going to get there, but not today.  But

18 I want you -- let's make it even simpler.  Let's just

19 assume that the number -- the Judge concludes that,

20 with regard to the total number of alleged violations,

21 she feels that the EOBs and EOPs with regard to the

22 622,256 were compliant, right?

23      A.  Okay.

24      Q.  So all that's left of these two buckets is

25 176,816 claims.  Are you with me?  So essentially the
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 1 Judge agrees with respondent and says, "No, I'm going

 2 to dismiss 622,256 of the 799,072 alleged violations in

 3 these two categories."  Okay?

 4      A.  Okay.

 5      Q.  Now, 622,256 is what percentage of the total

 6 number of claims at issue?  And I think I'd like to, if

 7 I could, write on the board.  You started in your

 8 written testimony with 994,176 is the total, right?

 9 That's straight out of Page 173 of your testimony.

10      A.  Yes.

11      Q.  Okay.  We're dismissing -- so minus 78,320.

12 Okay?  Let me get that total.  And if you want to check

13 it, feel free, sir.

14          994,176 minus 78,320 equals 915,856.  Okay?

15 Now, of that number, the Judge agrees that 622,256

16 additional violations should come out.  We're hopeful

17 that number will be higher, but let's just assume for

18 now that's all it is.  Okay?

19      A.  Okay.

20      Q.  So let's figure out 622,256 divided by 915,856

21 equals -- says 67.9 percent.  Did I get that wrong?

22      MR. STRUMWASSER:  He's doing division rather than

23 adding and subtraction.

24      THE COURT:  Okay.

25      MR. VELKEI:  So I'm just trying to find how much
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 1 of a percentage would remain.

 2          So this is the new total, right?  So the

 3 622,000, what percentage is that of the new total of

 4 violations that remain of the 915,000 roughly?

 5          And so I come out with roughly 68 percent.

 6 That constitutes 68 percent of the remaining violations

 7 in the case.

 8      MR. STRUMWASSER:  Now I'm completely lost.  Are

 9 you saying that 622,000 and change divided by 915,000

10 and change is 68 percent?

11      MR. VELKEI:  Yes.

12      MR. STRUMWASSER:  Okay.

13      MR. VELKEI:  How am I doing?

14      MR. STRUMWASSER:  Are we all together on this?

15      MR. VELKEI:  I just want to make sure we are.

16      THE COURT:  All right.  I didn't do the math.

17      MR. STRUMWASSER:  I'm not sure what the relevance

18 is, but I hear the math.

19      MR. VELKEI:  Okay.  Well, we're getting there.

20      THE COURT:  I didn't do it.

21      MR. VELKEI:  Do you want to do it?  Do you want my

22 calculator?

23      MR. STRUMWASSER:  No, he's represented that the

24 last number on the board right now divided by the

25 number he's marked as new is 68 percent; is that right,
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 1 Mr. Velkei?

 2      MR. VELKEI:  Yes, right.  So this is just -- I

 3 mean, let's assume this.  This is an assumption I want

 4 you to make.

 5      Q.  So these 622,000 alleged violations constitute

 6 roughly 68 percent of the total amount of charges

 7 remaining in this case at this point.  Okay?  Are you

 8 with me?

 9      A.  Yes.

10      Q.  Now, how will that affect your proposed

11 penalty of $325 million?  How much of a reduction are

12 you going to make if the Judge dismisses 622,000

13 charges in this matter?

14      A.  I don't know, maybe zero.  I would have to go

15 back to the categories where those came from, and I

16 would have to use, for example, for the EOPs, if the

17 Judge were to disallow 358,000 of the 462,000, whatever

18 is left there I would multiply by the final penalty

19 number that I'd used and put that as the aggregate

20 number for that category.

21          I would then do the same calculation for the

22 EOB category and use that difference between the

23 336,000 and the 263,000, multiply that by the number --

24 the penalty that I'd used for that category and then

25 add those two together, put them into the table and see
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 1 where I was.  If I was -- if I was still at a level --

 2 and then basically see where I was.  I'll leave it at

 3 that for now.

 4      Q.  Okay.  So, to put simply, if the total numbers

 5 in your chart at, I believe it's 173, are above

 6 $325 million, even though the Judge has dismissed over

 7 600,000 violations, your proposed recommended penalty

 8 in this case would not change?

 9      A.  If instead of the 1.29 billion field there,

10 there was 300-something -- 325 million or higher?  Is

11 that what you're suggesting?

12      Q.  I'm just asking you.  So is your view of the

13 world that we can keep reducing the number of alleged

14 violations in this case and unless -- going off of your

15 original chart with the 1.3 billion -- that number

16 drives below $325 million, you're not changing your

17 number?

18      A.  That's generally correct, yes.

19      Q.  So to be clear -- and I wonder if there's some

20 way we can do this.  But my understanding is, subject

21 to verification by you, the Court can dismiss at this

22 point over 700,000 alleged charges in the case and it

23 has absolutely no impact on your recommended penalty?

24      A.  It has impact on my aggregate penalty

25 calculation for sure.  But it would not have impact
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 1 absent other information on the final recommended

 2 penalty of 325 million.

 3      Q.  What do you mean "absent other information"?

 4 What do you mean?

 5      A.  Absent -- all things being equal, it would not

 6 reduce my penalty recommendation below 325 million.

 7      Q.  And presumably, unless the Judge agrees with

 8 your entire methodology, she has no ability based on

 9 what you've provided her to go ahead and figure out a

10 way to reduce that $325 million down if she thinks it's

11 appropriate, correct?

12      MR. STRUMWASSER:  No foundation, assumes facts not

13 evidence and assumes the Judge has a desire to reduce.

14      MR. VELKEI:  It does assume that, so that's part

15 of the question.

16      THE COURT:  I'll allow it in the assumption.

17      THE WITNESS:  I presume the Judge has the

18 authority to do what she chooses with that penalty

19 recommendation.

20      MR. VELKEI:  Q.  No question.  And that wasn't my

21 question, so forgive me if I was not clear enough about

22 that.

23          But you're not, basically, offering the Judge

24 any ability to sort of reduce your number from

25 325 million down based upon if she thinks certain
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 1 categories of charges should be dismissed?

 2      A.  Not under this scenario, no.

 3      Q.  There's no other scenario that's described in

 4 your written testimony or in your direct on Monday,

 5 correct?

 6      A.  Correct.

 7      Q.  Just so I understand the implications of that,

 8 as the number of violations -- as the violations are

 9 being dismissed, the average penalty per act actually

10 goes up; is that correct, sir?

11      A.  I don't know.

12      Q.  Let's look at that.  So if I'm going to 179 of

13 your testimony, it states at Lines 16 to 17 the average

14 penalty per act in violation is $326.90.

15      A.  Okay.

16      Q.  So if 325 million remains constant but the

17 Judge dismisses 700,000 alleged violations, the average

18 penalty per act is actually going up while the number

19 of charges is going down, correct?

20      A.  For purposes of the final recommendation, yes.

21 However, the category-by-category analysis that I

22 performed is certainly still valid, in my opinion.

23      Q.  Can we go to Page 177, please.  And Lines 23

24 through 27.

25          Now, you have made this -- says "Many of the
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 1 violations found in the case appear to have been the

 2 product of PLHIC's owners placing the pursuit of

 3 synergies for Wall Street above expressed concerns for

 4 operations, and others appear to have occurred in a

 5 culture of attention to profits and indifference to

 6 compliance."

 7          And that's actually in the section where

 8 you're proposing the ultimate recommended penalty,

 9 correct?

10      A.  It's in the entire final section.  It's a

11 different question but yes.

12      Q.  It's in the entire final section, and the

13 entire final section relates to what the recommended

14 penalty should be, correct?

15      A.  Yes.

16      Q.  Now, for purposes of clarity, Mr. Cignarale, I

17 want you to understand that when I say "recommended

18 penalty" I'm talking about the penalty you recommended

19 in the case of $325 million.  Okay?  So there's no

20 misunderstanding of terms.

21          All right.  What if the Judge disagrees --

22 before I go there, just so I understand, when you say

23 "It appears to have been the product of PLHIC's owners

24 placing the pursuit of synergies," that's just based

25 upon the assumptions you were given, correct?
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 1      A.  Correct.

 2      Q.  In fact, those are actually the assumptions

 3 you were presented with?

 4      A.  Generally, yes.

 5      Q.  What if the Judge disagrees and finds that not

 6 to be the case, that in fact PLHIC's owners didn't

 7 place the pursuit of synergies to the exclusion of

 8 compliance and other important considerations?

 9      MR. STRUMWASSER:  You're asking him to assume

10 that?

11      MR. VELKEI:  Yes.

12      Q.  You've given the Judge no ability to take your

13 number and adjust it if she finds, contrary to your

14 view, that in fact the statement that's on the board at

15 177 is not the case, correct?

16      A.  No, I don't agree with that.  I believe that

17 since I did speak to, as much as possible, where I felt

18 the assumed fact in each category applied to the

19 point 12 factors, where the assumptions pertained to

20 potential synergy issues, I mentioned them in the

21 various factors.

22          So if the Judge were to agree that that was

23 not applicable, there is the opportunity to go back to

24 each of those factors where I either placed the

25 mitigating or a less mitigating or more aggravating
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 1 attachment to those factors and move that out of --

 2 move that factor -- reduce that -- the impact of

 3 synergy on that factor thereby perhaps reducing either

 4 the ultimate mitigating percentage of decrease that I

 5 did or the -- reducing the aggravating increase by the

 6 amount that she felt was appropriate.

 7          In the end of that process, it would arrive at

 8 a category-by-category analysis similar to what I did

 9 but not taking into account that factor which I was

10 assumed to take into account.

11      Q.  So if I understand you correctly, if the Judge

12 concludes that this is not in fact valid, to make this

13 finding -- and hopefully she will -- she can go back to

14 the $1.3 billion number and sort of adjust some of the

15 mitigating and aggravating circumstances, correct?

16          She can go category by category and see to

17 what extent you relied upon this in finding we were

18 willful or there's aggravating circumstance; is that

19 what you're saying?

20      A.  Not in the sense of going to the $1.3 billion

21 figure but of going to each category of violations.

22      Q.  Right.

23      A.  And subcategory of aggregate of those

24 categories.

25      Q.  Is it really so clear?  I mean, if I look
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 1 through each of the buckets, I'm going to find that,

 2 wherever you think this is the case, you've identified

 3 it?

 4      A.  I think so.

 5      Q.  So back to my question is she can adjust --

 6 "she" being the Court -- if she was so inclined, could

 7 take a look and see to what extent this issue reflected

 8 on 177 was an aggregating factor, whether it

 9 contributed to a finding of willfulness.  So she can

10 adjust the $1.3 billion number, correct?

11      A.  Only in the sense -- based on the way I

12 conducted my assessment, only in the sense of if it

13 changed the aggregate numbers for each of the

14 individual categories, it may add up to a different

15 number than 1.3 billion in the table at the end of my

16 assessment.

17      Q.  But you've given her no ability, if she so

18 chooses, to use -- if she finds differently from you,

19 to adjust the recommended penalty of $325 million?

20      MR. STRUMWASSER:  I don't understand what it means

21 for Mr. Cignarale not to have given your Honor the

22 ability to do something.  I'm not trying to be cute

23 here.  I don't understand what the question is.

24      MR. VELKEI:  The thing that's interesting here,

25 your Honor --
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 1      THE COURT:  You mean mathematically?

 2      MR. VELKEI:  Right.

 3      THE COURT:  All right.  Mathematically.

 4      MR. VELKEI:  I mean, that's really the point.

 5 There are a number of assumptions, a number of

 6 findings, a number of things that are being made in

 7 here.  And so, if there's a variation, right, how does

 8 that impact?

 9      Q.  So the Judge has no ability, if she disagrees

10 with you about this particular conclusion, to adjust --

11 you've given her no methodology to adjust downward the

12 $325 million number if she disagrees with your

13 conclusions at Page 177 from Lines 23 to 27, correct?

14      MR. STRUMWASSER:  I just want to make sure I

15 understand.  We're now talking about -- not about

16 adjusting the 1.3 billion but the 325 number; is that

17 right?  Is that what you meant?

18      MR. VELKEI:  That was pretty clear.

19      THE WITNESS:  Can I get the question?

20      THE COURT:  Sure.

21          (Record read)

22      THE WITNESS:  I don't agree with that.  And --

23 based on my just prior explanation as to the ability to

24 go through category by category and make the

25 appropriate adjustments within those categories, add up
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 1 what those category assessments arrive at, and then

 2 make a final determination.

 3      MR. VELKEI:  Q.  Right, as to the $1.3 billion

 4 number.  But you've not given her the same ability to

 5 do that with the $325 million number, correct?

 6      A.  I would -- I'm not sure I agree with that.  I

 7 don't agree with that in the sense that the Judge has

 8 the same -- has the information in my testimony with

 9 regards to how I decided to arrive -- reduce the

10 aggregate penalty to the 325 million.  She certainly

11 could take that information into account also.

12      Q.  Just to be clear, the $325 million penalty

13 that you're recommending assumes 100 percent of the

14 violations at this point, correct?

15      A.  It is the lowest amount, in my judgment, that

16 I felt was appropriate based on the violations I was

17 asked to review and the category-by-category analysis

18 that I went through along with the further analysis

19 with regard to the financial information.

20      Q.  Right.  So the $325 million, just to be clear,

21 assumes that there were -- and just to close the loop

22 on this, there were 994,176 violations of law, correct?

23      A.  Yes.

24      Q.  And the recommended penalty of $325 million

25 also assumes that many of the violations were the
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 1 product of PLHIC's owners placing the pursuit of

 2 synergies for Wall Street above expressed concerns for

 3 operations, and others appeared to have occurred in a

 4 culture of attention to profits and an indifference to

 5 compliance, correct?

 6      A.  Correct, to the degree that I mentioned those

 7 issues in the various categories as I went through each

 8 of these categories.

 9      Q.  In fact, the recommended penalty of

10 $325 million also relies upon the fact that the

11 assumptions you were provided were in fact accurate and

12 supported by the record, correct?

13      A.  No.  Well -- no, in the sense that the

14 recommendation I feel is reasonable based on the

15 assumptions I was provided.

16      Q.  Right.  So the recommended penalty is based

17 upon a number of assumptions that you've assumed to be

18 true for purposes of your analysis?

19      A.  Correct.

20      Q.  And you've not identified specific items that

21 are more important than others, correct?

22      A.  I've -- not correct in the sense that I

23 identified several assumptions in my

24 category-by-category analysis, and I identified the

25 important ones based on whatever particular factor I
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 1 was looking at for that particular category.

 2      Q.  Can you identify the five most important

 3 assumptions that support your $325 million recommended

 4 penalty?

 5      A.  No, I can't.

 6      Q.  So we kind of jumped to the end.  Now I want

 7 to kind of go jump back to the beginning and talk about

 8 the whole methodology and how you went through all the

 9 factors.

10          Just out of curiosity, how did you come up

11 with the approach in the first place?  So just describe

12 in general -- withdraw that question.

13          Just we talked about looking at each bucket of

14 alleged violations, right, assigning a certain generic

15 value for a generic violation and then adjusting it

16 based upon aggravating or mitigating circumstances,

17 right?

18      A.  Yes.

19      Q.  How did you just come up with that approach?

20      A.  It's an approach that I felt was reasonable to

21 use and the fairest to use in exercising the

22 Commissioner's authority to assess penalty under

23 790.035.

24      Q.  Did you talk to the Commissioner about this

25 approach?
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 1      A.  No.

 2      Q.  Did you discuss this approach with anyone at

 3 the Department?

 4      MR. STRUMWASSER:  Well, counsel excluded, I trust.

 5      THE COURT:  Please.

 6      MR. VELKEI:  That's a point.

 7      THE COURT:  All right.

 8      THE WITNESS:  Not other than counsel.

 9      MR. VELKEI:  Q.  Okay.  When we identify counsel,

10 you're talking about the lawyers at the table here to

11 the right of me?

12      MR. STRUMWASSER:  Objection, which counsel is

13 neither relevant nor -- and is privileged.

14      MR. VELKEI:  The only issue, the communications

15 are obviously privileged, your Honor.  The thing that

16 we have some concern about is -- and this is the next

17 question, so I may as well front-load it -- the

18 involvement of Ms. Rosen.

19          I think at this point there have been

20 improprieties admitted even by the Department with

21 regard to Ms. Rosen.  It goes to objectivity,

22 credibility, all that stuff.  At least all I want to

23 understand for this purpose is did Ms. Rosen

24 participate in coming up with this approach?

25      MR. STRUMWASSER:  I really think --
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 1      MR. VELKEI:  That's it.  I don't need to get into

 2 what was said about it.  That's really the extent of

 3 the question on this issue.  And given the

 4 improprieties that -- some of which the Department has

 5 admitted to at this point -- our concerns about lack of

 6 objectivity, capture and the like, I think we're

 7 entitled to just that one piece of information.

 8      MR. STRUMWASSER:  I believe it is both irrelevant

 9 and the information as to which attorney you consulted

10 with about which questions and which topics is

11 privileged.

12      THE COURT:  You know, if you want to brief it, you

13 can, but it appears to be privileged.

14      MR. VELKEI:  Thank you for your ruling, your

15 Honor.

16      Q.  All right.  So the starting point for the

17 Court in assessing penalty is 2695.12 correct?

18      A.  No, I wouldn't agree with that.  The starting

19 point in assessing penalties is 790.035 of the

20 Insurance Code.

21      Q.  Terrific.  So we do agree that first there has

22 to be proven a violation of 790.03, correct, in order

23 to assess penalties?

24      A.  Yes, but I said 790.035.

25      Q.  Once that has happened, the Regulation 2695.12



23207

 1 is actually the regulation that was adopted for

 2 determining whether and what amount of penalty to

 3 assess in connection with violations of Section 790.03,

 4 correct?

 5      A.  Correct.

 6      Q.  It was specifically promulgated and adopted

 7 for that purpose?

 8      A.  Yes.

 9      Q.  Let me just jump to that for just a moment,

10 sir.  Give me a second.

11          It is, in fact, under that regulation,

12 mandatory that the Commissioner consider evidence in

13 the following categories articulated in that

14 regulation, correct?

15      A.  It says, "Commissioner shall consider

16 admissible evidence on the following."

17      Q.  "Must in every instance in assessing penalties

18 under 790.03," correct?

19      A.  I can generally agree with that in terms of

20 nonsettlement cases, sure.

21      Q.  There's no limitation or no exclusion for

22 settlements, are there, sir?

23      A.  There is implied in the sense that there are

24 completely separate regulations that exist that are

25 specifically designed for this similar purpose, for
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 1 settlements only.

 2      Q.  Just to be clear, the only regulation that's

 3 been promulgated specifically under Section 790.03 for

 4 assessment of penalties is 2695.12, correct?

 5      MR. STRUMWASSER:  Objection.  These regulations

 6 were not promulgated under 790.03.  They were

 7 promulgated under a distinct section of the Insurance

 8 Code.

 9      MR. VELKEI:  That's not true, actually.

10          2695.12, and the witness has already testified

11 that in fact they were promulgated specifically for the

12 purpose of assessing penalties under Section 790.03.

13          I'm happy to rephrase.  Maybe there's just

14 some...

15      THE COURT:  All right.

16      MR. VELKEI:  Q.  So to be clear, 2695.12 was

17 specifically promulgated in the assessment of penalties

18 under Section 790.03, correct?

19      A.  I would say not correct in the sense, as I

20 said earlier, that the -- there is a separate body of

21 regulation that is designed specifically to assess --

22 to determine penalty for settlement purposes only.  And

23 it excludes its use in administrative hearings.

24      Q.  We're going to get there.  Right?  So I just

25 want to understand, are you -- is it your testimony,
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 1 sir, that there are other regulations that were

 2 specifically promulgated for assessing penalties under

 3 790.3?

 4      A.  It's quite possible.  I would have to look at

 5 the authority within those body of regulations which I

 6 don't have in front of me.

 7      Q.  Right.  So at least, as we're sitting here

 8 today, the only one you would identify would be

 9 2695.12?

10      A.  I believe the other one is also, but -- so.

11      Q.  The preamble at 2695.1 specifically references

12 the California 790.03(h), correct?

13      A.  Yes.

14      Q.  And it states very explicitly, "The Insurance

15 Commissioner promulgated these regulations in order to

16 accomplish the objectives set forth in 790.03(h),"

17 correct?

18      A.  I don't see that offhand.

19      Q.  Reading from the preamble, "The Insurance

20 Commissioner has promulgated these regulations in order

21 to accomplish the following objectives: delineates

22 minimum standards" -- and goes forward here, "What

23 shall constitute an unfair claims settlement practice

24 within the meaning of the Insurance Section 790.03(h),"

25 and it has a number of objectives, all of which
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 1 specifically relate to 790.03.

 2      A.  Generally speaking, yes, I can agree with

 3 that.

 4      Q.  All these regulations that you've been citing

 5 to me over the course of the last couple of days for

 6 the fair settlement regulations all relate to

 7 790.03(h), correct?

 8      A.  For the most part, yes.

 9      Q.  It's the body of regulations that's designed

10 to giver further detail on how 790.03(h) should be

11 applied, correct?

12      A.  Correct.  It's not exhaustive, but it is

13 delineating certain standards, yes.

14      Q.  Within that body of regulations, there is only

15 one section that deals specifically with deciding

16 whether and what amounts to assess penalties, correct,

17 within this body that we're looking at, this whole set

18 of regulations under 790.03?

19      A.  Correct, within this body.  The only point I

20 would want to make is that the other regulations were

21 promulgated later in time and are more specific to be

22 used for settlement purposes.

23          And so I'm just not in a position to agree

24 with you that this is the only -- you know, point 12 is

25 the only section to be used for assessment of penalties
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 1 whether or not it's a settlement.

 2      Q.  And that's fair.  I appreciate that

 3 qualification.  But also you're not in a position to

 4 tell me that there in fact are, in fact, other penalty

 5 provisions that specifically apply to 790.03, correct?

 6      A.  No, in the sense that I believe that these

 7 promulgate regulations specific to the settlement

 8 penalty assessment is also related to 790.

 9      Q.  But you're not sure one way or the other?

10      A.  That's my understanding of it.

11      Q.  Can you tell me a citation?

12      MR. STRUMWASSER:  For what?

13      MR. VELKEI:  For these other regulations that he's

14 referring to.

15      MR. STRUMWASSER:  I think the witness has the Code

16 up there if he wants to look them up.

17      MR. VELKEI:  I just asked him a question, can he

18 tell me what those are.  If he wants to look them up,

19 I'm perfectly happy to have him do so.

20      THE WITNESS:  If you'd like to give me a chance to

21 look them up -- I don't know that they are in here.

22      THE COURT:  I don't know that they're in the Code.

23      MR. VELKEI:  I don't think they are, your Honor.

24      MR. GEE:  They are in the annotated version.

25      THE COURT:  Oh, the annotated.  I don't think mine
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 1 is annotated because I don't think I have it.

 2      MR. VELKEI:  Q.  We can short-circuit this,

 3 Mr. Cignarale.  If you just can't identify what it is

 4 right now, you can look later.  That's fine with me.

 5 I'm not trying to sort of run the clock here.  Whatever

 6 is best for you.  I would appreciate, if you have them

 7 handy, just direct them to me.

 8          Are you able, as you're sitting here, to tell

 9 me what other regulation you're referring to?

10      A.  I don't see them in this.

11      Q.  Just to close the loop with regard to 2695.12,

12 there are in fact no exceptions to when this specific

13 provision does not apply?  In other words, there's no

14 exceptions to its application that are set forth in the

15 regulation?

16      A.  I'm sorry.  I didn't catch that question.

17      Q.  There are no exceptions to the application of

18 2695.12, at least as set forth in these regulations?

19      A.  "No exceptions"?  I'm not sure what that

20 means.

21      Q.  Meaning situations where the regulations make

22 clear this particular provision does not apply; there's

23 nothing like that in here, correct?

24      MR. STRUMWASSER:  In point 12?

25      MR. VELKEI:  Yes.



23213

 1      THE WITNESS:  The entire section point 12 that

 2 doesn't apply or particular aspects of it?

 3      MR. VELKEI:  Q.  Anything.  Can you point me to

 4 anything in these regulations that were promulgated

 5 under Section 790.03 that state that there are certain

 6 situations where 2695.12 does not in fact apply?

 7      A.  Not in this body of regulations.

 8      Q.  Okay.  Now, before you actually applied the

 9 factors in 2695.12, you took a number of steps that

10 kind of preceded that, correct?

11      A.  Yes.

12      Q.  So first you determined whether in fact it was

13 a violation of Section 790.03, correct?

14      A.  Yes.

15      Q.  Then you came up with what you call the

16 baseline penalty for a generic violation of each of

17 these statutes?

18      A.  Yes.

19      Q.  What does that mean, Mr. Cignarale?

20      A.  That's my assessment of the level of severity

21 based on the nature of a particular alleged violation

22 within the spectrum of the zero-to-5,000 or

23 zero-to-10,000 penalty scheme authorized under 790.035.

24      Q.  What's a generic violation of 10133.66(c)?

25 What does that mean?
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 1      A.  What was the Code section?

 2      Q.  10133.66(c).

 3      A.  I would need a minute.  I want to find that

 4 category, where it exists.

 5      Q.  Sure.  I really am using that by way of

 6 example, but take your time, sir.

 7      MR. STRUMWASSER:  While he's doing that, off the

 8 record?

 9      THE COURT:  Sure.

10          (Discussion off the record)

11          (Record read)

12      THE WITNESS:  What I testified to in the written

13 testimony on Page 120, Lines 7 through 17 describes

14 what I consider to be the level of seriousness as well

15 as what could constitute a generic violation of that

16 particular Insurance Code Section.

17      MR. VELKEI:  Q.  But what does that mean, "generic

18 violation"?  Is that like a violation of a typical

19 violator under that statute as opposed to the really

20 bad violator?

21      A.  It's a reflection of the typical level of

22 severity, the nature of those types of transactions

23 based upon the -- my experience.  And it is based upon

24 the kind of the full spectrum of potential issues that

25 typically arise with that particular Insurance Code
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 1 Section violation.

 2      Q.  I'm really trying to break this down in a

 3 simple way, and I don't want to be difficult.  I was

 4 going to ask to read the question back, but maybe I'll

 5 try it a different way.

 6          I'm focusing on the term "generic."  When you

 7 say that, is that a violation of this category that one

 8 would typically see, sort of the middle of the spectrum

 9 of violators?

10      A.  No, I wouldn't consider it the middle

11 spectrum.  It would be the spectrum, the entire

12 spectrum.

13      Q.  So you're creating a generic sort of --

14 "generic" means to me sort of standard.  Is that

15 consistent with your understanding, typical?

16      A.  I would characterize it -- I would just

17 characterize it as it being a -- a factor prior to

18 incorporating the facts of a specific case.

19      Q.  I understand how you're characterizing it.

20 I'm just asking; you can say yes or no.

21          So when we're talking about generic, "generic"

22 means to me standard or typical.  Is that not sort of

23 your understanding?

24      A.  I could accept "typical."

25      Q.  Okay.  So can we say instead of "generic
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 1 violation" "typical violation"?

 2      A.  Can we say -- I'm not sure.

 3      Q.  I mean, it has the same meaning.  So can I

 4 infer -- when you say "generic violation," that means

 5 essentially a typical violation of that statute?

 6      A.  I can generally agree with that.

 7      Q.  So what you're doing is going through each of

 8 those categories and determining what a typical

 9 violation of that statute would equate to in terms of a

10 penalty, right?

11      A.  Yes.

12      Q.  Now, you said it's based upon your experience.

13 What experience do you have assessing penalties under

14 the Unfair Business Practices Act for violations of

15 10133.66(c)?

16      A.  I have a lot of experience in that area, and

17 in all of the Insurance Codes and all of the

18 regulations in the Fair Claims Settlement Practices

19 regulations and evaluating the nature, the severity,

20 the typical kind of violation, the spectrum of all the

21 different various harms that go into violations and

22 that sort of thing.

23      Q.  But to be specific, you don't have experience

24 assessing penalties under 10133.66(c), correct?  And

25 let me rephrase that.



23217

 1          You don't have experience assessing penalties

 2 under 790.035 for violations of 10133.66(c)?

 3      A.  I would say that I do.

 4      Q.  Can you give me even one other -- one example

 5 where you've assessed a penalty based upon violations

 6 of 10133.66(c) under the Unfair Practices Act?

 7      A.  I can't identify a specific case, no.

 8      Q.  I mean, there hasn't been one, has there, sir?

 9      A.  I believe there was.

10      Q.  Did you check before you did this generic

11 calculation?

12      A.  No.

13      Q.  Okay.  What makes you believe there was?

14      A.  Because I've looked at all of these statutes

15 and regulations; I've applied them on many occasions

16 and meetings with my staff on violations that have

17 occurred over the years and specifically this statute,

18 a lot of health statutes that are part and parcel of

19 this case as well as all the 790 violations, 790

20 categories as well as all the standards in the Fair

21 Claims Settlement Practices regulations.

22      Q.  I want to stick to the 10133.66(c) before we

23 go off to the others.  And we'll go through these

24 categories, sir.  So I want to try not to conflate it.

25          You cannot recollect any experience actually



23218

 1 assessing a penalty of this sort for a violation of

 2 10133.66(c), right?

 3      A.  Not to any level of detail.

 4      Q.  You undertook no efforts to look and see if

 5 there even actually was one, right?

 6      A.  Correct.

 7      Q.  What was the generic penalty for a violation

 8 of 10133.66(c)?

 9      A.  I believe on 120, Line 21, it says 20 percent.

10      Q.  So when you say 20 percent, 20 percent of

11 what?

12      A.  20 percent of either the 5,000 or 10,000, so

13 either 1,000 or 2,000.

14      Q.  What's a willful violation of 10133.66(c)?

15      A.   A willful violation is when the insurance

16 company commits the act based on the definition of

17 "willful."

18      Q.  I'm not an insurance lawyer.  I don't profess

19 to be one.

20          So could you just as a public citizen explain

21 to me what that means in simpler terms?

22      A.  If, for example, the -- if, for example, as in

23 other categories in this case --

24      Q.  Can we focus on this one category?  I don't

25 mean to interrupt you.  I'm just trying to make sense.
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 1      MR. STRUMWASSER:  You know, he wants an

 2 explanation.

 3          He's going to give an explanation by

 4 comparison to another category.

 5      MR. VELKEI:  But I want a responsive answer as

 6 well.  And I did ask with respect to a particular

 7 category.  I'm not trying to be argumentative.  I'm

 8 just trying to move this along.

 9          (Record read)

10      THE COURT:  It's a general question.  I'll allow

11 it.

12      MR. VELKEI:  No, your Honor.  The rest of the

13 question was, "What's a willful violation of

14 10133.66(c)?"  That's actually what she just read.

15      THE COURT:  Okay.

16      MR. VELKEI:  Q.  So focusing on 10133.66(c), what

17 is a willful violation of that statute?

18      MR. STRUMWASSER:  Your Honor, the problem here is

19 I wasn't objecting to the question.  I was objecting to

20 him cutting off the answer.

21      THE COURT:  Okay.

22      MR. VELKEI:  And I was concerned that we just be

23 specific to that particular question.

24      THE COURT:  Good luck.

25      MR. VELKEI:  It always helps to just answer the
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 1 question.

 2      THE WITNESS:  Similar to other categories that I

 3 reviewed in my assessment here, such as the explanation

 4 of benefits categories where the Department

 5 specifically advised the insurance company that it was

 6 violating law and that it should immediately take steps

 7 to comply with the law, had that similar communication

 8 occurred for this particular category, and the company

 9 continued to violate the law without taking the

10 appropriate steps to fix the problem and cease

11 violating the law, then I would consider all the acts

12 that occurred after the Insurance Department notified

13 the company of that fact to be willful.

14      MR. VELKEI:  Q.  So to make sure I understand,

15 "willful" means the company is on notice that they are

16 breaking the law?

17      A.  That's certainly the most obvious situation,

18 yes.

19      Q.  And to be clear, the example you gave is on

20 notice by the Department.  So put differently,

21 "willful" means the Department has put the company on

22 notice of what constitutes a violation of the law?

23      MR. STRUMWASSER:  Objection, that's not what he

24 said.

25      MR. VELKEI:  That's not an objection.
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 1      MR. STRUMWASSER:  Mischaracterizes his testimony.

 2      THE COURT:  Could you repeat the question.

 3          (Record read)

 4      THE COURT:  I'll allow it.

 5      THE WITNESS:  No, I disagree in the sense that

 6 that's not the only standard.

 7      MR. VELKEI:  Q.  That's one of them.

 8      A.  Certainly a standard.

 9      Q.  But can we at least agree that the company --

10 so put differently and more simply, "willful" in your

11 opinion means the company knows it's breaking the law?

12      A.  No --

13      MR. STRUMWASSER:  Not --

14      THE WITNESS:  No, in the sense that the definition

15 of "willful," which I'd like to refer to before I

16 respond --

17          I guess I won't read -- maybe I better read

18 the whole definition, which means according to the

19 regulations.

20      THE COURT:  Why don't you tell us where you are.

21      THE WITNESS:  I'm sorry.  I'm on Page 24, Lines 18

22 through 20, which quotes the definition of "willful" in

23 my testimony.

24      THE COURT:  I don't think you need to read it.

25 You adopt that as your definition of "willful"?
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 1      THE WITNESS:  Yes.

 2      THE COURT:  All right.

 3      MR. VELKEI:  I'm going to read to you what your

 4 prior definition of "willful" was before your attorney

 5 said that that was not accurate.

 6          "Similar to other categories that are reviewed

 7 in my assessment here, such as the explanation of

 8 benefit categories, where the Department specifically

 9 advised the insurance company that it was violating the

10 law and it should immediately take steps to comply with

11 the law."

12          "So make sure I understand, 'willful' means

13 the company is on notice that they are breaking the

14 law?"

15          "That's certainly the most obvious situation,

16 yes."

17      Q.  So I just think, Mr. Cignarale, it would just

18 be easier if you could just stick to 1013.66(c) instead

19 of using the EOBS as an example.

20          So in your opinion -- applying the regulations

21 however you want, I just want to understand how you're

22 applying them -- what is your view of what a willful

23 violation of 10133.66(c) is?

24      A.  First, I would just make the point that I did

25 not assess and recommend that that particular category
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 1 in this case, as noted on Page 127 beginning at

 2 Line 20, that that category of that particular statute,

 3 based on the assumptions that I looked at, I did not

 4 determine it to be willful.

 5      Q.  We're not there yet, sir.  We're just talking

 6 about generically.  Please answer my question.

 7      MR. STRUMWASSER:  And I'll object to the question

 8 as irrelevant.  I mean, he says he wants it restricted

 9 to a category to which it doesn't apply.

10      MR. VELKEI:  He goes through a whole process of

11 establishing generic violations, and he says, "If it's

12 willful, it's this.  If it's non-willful, it's this."

13      Q.  As to the generic violation of 10133.66(c),

14 what did you have in mind when you said a willful

15 violation of that statute?

16      MR. STRUMWASSER:  He said it wasn't a willful

17 violation.

18      MR. VELKEI:  No, please.  That's not an objection.

19 And I really -- this is entirely relevant.  I get that

20 you don't like where this is going.  But I just want to

21 understand -- whatever the answer is, I just want to

22 hear it.  But I just do want to hear an answer.

23      MR. STRUMWASSER:  To respond --

24      THE COURT:  All right.  Stop, gentlemen.  Stop.

25      MR. VELKEI:  Your Honor, the witness --
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 1      THE COURT:  Stop.  Do you know what "stop" means?

 2      MR. VELKEI:  Yes, your Honor.  Forgive me.

 3      THE COURT:  My understanding is you're saying here

 4 that there is -- that you're not finding that any

 5 generic or otherwise violation of 10133.66(c) is

 6 willful; is that true?

 7      THE WITNESS:  I don't believe I am.  I believe the

 8 only category where that exists is in Category K,

 9 beginning on Page 119.

10      THE COURT:  Okay.

11      THE WITNESS:  And on Page 127, I'm saying that I

12 conclude that its failure to do so was not willful.  So

13 I'm not considering that particular category to be

14 willful.

15      MR. VELKEI:  But, again, your Honor we're not at

16 that point.  We're just talking about generically.  He

17 set the standard.

18      THE COURT:  So you're asking him what would

19 constitute a willful violation of 10133.66

20 Subdivision (c)?

21      MR. VELKEI:  Yes, your Honor.

22      THE COURT:  All right.

23      MR. STRUMWASSER:  My objection is not that I don't

24 like where I'm going.  We're having a fine day here.

25 But my objection is that I don't want the misstated
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 1 questions to lead to misleading answers that he then

 2 runs with.

 3          The question is what is a willful violation.

 4 He's says what's a generic violation, and then he adds

 5 with respect to a category for which he hasn't found

 6 one.

 7          And my objection remains; it's irrelevant.  If

 8 he wants to ask what is a generic violation, he can do

 9 that.  If he wants to ask what would a specific

10 violation of this section be, he needs specific facts.

11 There are no facts in front of him, so this is

12 irrelevant.

13      THE COURT:  If you, Mr. Cignarale, had something

14 in mind what you were dividing things between willful

15 and non-willful and finding this non-willful, which is

16 the 10133.66(c), that might be relevant.  But

17 obviously, since I'm not a mind reader, I don't know

18 whether you did that process or not.

19      THE WITNESS:  Did that process for this category?

20      THE COURT:  Yes.

21      THE WITNESS:  No, I did not.

22      THE COURT:  Well, then, it is irrelevant.

23      MR. VELKEI:  So to make sure I understand the

24 Court's ruling, the witness has offered testimony about

25 what would be a generic penalty for a willful and a
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 1 non-willful violation of the statute.  And when I ask

 2 him what a willful violation of the statute is, it is

 3 irrelevant?  Just so that we're clear, your Honor.

 4      THE COURT:  He didn't go through that thought

 5 process, so he didn't come up with what would be a

 6 willful one.

 7      MR. VELKEI:  Q.  So you can't, as you sit here

 8 today, tell me what a willful violation of 10133.66(c)

 9 is?

10      MR. STRUMWASSER:  Wasn't that just the ruling?

11 That's irrelevant.

12      THE COURT:  I don't know what the relevancy is.

13 He didn't find it.

14      MR. VELKEI:  If he's making a determination of

15 whether something is willful or not, then it seems he

16 would need to understand what a willful and a

17 non-willful violation is, your Honor.  That's the

18 point.

19      THE COURT:  That's generic.

20      MR. VELKEI:  Right, but we get to test --

21      THE COURT:  So you're being very specific, and

22 that doesn't work.  So if you want to know -- he told

23 you what he thought a willful and non-willful was, and

24 he gave you a definition.  He applied it to this, and

25 it came out that it was non-willful.
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 1          I mean, I guess I have to wait until later,

 2 but the first -- on 126, Lines 26 through the second --

 3 the next page, 127 to Lines 1 and 2, are you referring

 4 to, then, that part of the statute?  I've been trying

 5 to figure this out myself -- of 790.034, at the end,

 6 right before (b)?

 7      THE WITNESS:  Well, yes.  790.035, yes.

 8      THE COURT:  I'm sorry.  I misstated the number.

 9 So that's what you're referring to in that sentence?

10      THE WITNESS:  Yes.

11      THE COURT:  Right.

12          If you want to ask him what's the difference

13 between willful and non-willful, that's fine.

14      MR. VELKEI:  I think I'm going to move on.  I'll

15 come back to it.  If we have to brief the issue, I

16 guess we'll brief it, your Honor.  I mean, if a witness

17 can't tell me what a willful violation of one of the

18 main provisions of this case are and that's not

19 relevant -- I mean, I think I should just move on for

20 the moment, and perhaps we should brief it.

21      Q.  The various categories that we've come up

22 with, these generic violations of each of the

23 categories, would it be fair to assume, Mr. Cignarale,

24 without going through each one, that, with respect to

25 the assignment of what a generic violation translates
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 1 into, you didn't go back and look at previous penalties

 2 assessed?

 3      A.  Correct.

 4      Q.  Okay.  So for each and every one of the

 5 categories, you assigned a dollar value for a willful

 6 and a non-willful violation of a generic violation of

 7 each of the statutes at issue here, correct?

 8      A.  Yes.

 9      Q.  For each of those, you didn't make any effort

10 to go back and look and see what penalties have

11 assessed or paid in connection with any of those

12 categories?

13      A.  No, in the sense that the only ones I'm aware

14 of are based on settlements, and I don't believe that

15 that's applicable to this particular case.

16      Q.  To be clear, you didn't discuss with anyone

17 other than counsel your philosophy on assigning these

18 values for generic violations in each of these

19 categories, correct?

20      A.  Correct.

21      Q.  I'm assuming, sir, that the assessment of

22 these categories of what constitutes a generic

23 violation would have general applicability to any

24 licensed entity before the Department of Insurance and

25 subject to penalties under Section 790.035, correct?
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 1      A.  Are you talking about in the future?

 2      Q.  Yes.

 3      A.  They could.

 4      Q.  They could or they do?

 5      A.  In my judgment, I believe I undertook a

 6 reasonable method based on my approach, as shown in my

 7 testimony.  And in my opinion, that's a reasonable

 8 approach.

 9          Whether or not the Commissioner decides to use

10 it in the future is his decision as well as whether the

11 legal and/or industry landscape may change.  That may

12 cause the Department or even myself, based on such

13 future changes, to readjust it or reassess it based on

14 those situations.

15      Q.  Fair to say you're not operating under the

16 Commissioner's authority in coming up with these

17 assessments of what a generic violation are?

18      MR. STRUMWASSER:  These recommendations?

19      THE COURT:  The recommendations, Counsel?

20      MR. VELKEI:  Yes.

21      THE WITNESS:  Well, I'm here under Commissioner's

22 authority.

23      MR. VELKEI:  Q.  But you've not discussed it with

24 anyone other than lawyers, correct?

25      A.  Correct.
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 1      Q.  Now, I'm sorry, I don't know the answer to

 2 this question.  Is this intended, from your

 3 perspective, to have general applicability to others in

 4 the industry or just PacifiCare?

 5      A.  That's certainly not my decision, and I have

 6 no intent -- I haven't thought of any intent beyond the

 7 initial task I've been asked to do with regard to this

 8 case.

 9      Q.  So this whole concept of a generic violation

10 and assessing a dollar amount from which we then move

11 up and down for PacifiCare, this whole construct is

12 designed only for PacifiCare and this case, correct?

13      A.  It's currently -- was designed by me for

14 PacifiCare.

15      Q.  Yes or no, sir?

16      MR. STRUMWASSER:  Asked and answered.

17      THE WITNESS:  Yes.

18      MR. VELKEI:  Q.  Yes?

19      A.  Yes, based on my explanation.

20      Q.  Now, you mentioned something about harm.  The

21 assessment for a generic violation, is that based upon

22 the calculation of harm?

23      A.  It's -- harm in the broadest sense is

24 certainly a component of the, you know, the spectrum of

25 severity put to each category, both tangible harm such
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 1 as quantifiable and identifiable physical harm or

 2 financial harm, as well as other harm caused by

 3 administrative costs, by patients, by providers, harm

 4 to the regulatory scheme in terms of the regulatory

 5 process for the regulator, harm to the healthcare

 6 delivery system as expressed by the legislature when

 7 they passed many of the laws that I've been asked to

 8 look at here in this case.

 9          Specifically SB 634 and SB 367, the

10 legislature expressed its specific intent that, you

11 know, those laws were intended, number one, to -- by

12 stating that the billing of providers and the handling

13 of claims by health insurance companies are essential

14 components of the healthcare delivery system.

15 And also --

16      Q.  I just asked you --

17      MR. STRUMWASSER:  Can he finish?

18      THE COURT:  Excuse me.

19      THE WITNESS:  And also that healthcare services

20 must be available to all Californians without

21 unnecessary administrative procedures, interruptions or

22 delays when they specifically passed many of the health

23 statutes that I've been asked to look at.

24          In my opinion, the legislature has spoken

25 about the inherent harm to the whole system by these
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 1 violations, and I considered that also in my

 2 assessment.

 3      MR. VELKEI:  Q.  Okay.  What's the tangible harm?

 4 Could you quantify what the tangible harm in this case

 5 is, sir, total?

 6      A.  I don't have any specific breakout of any

 7 individual aspect that I just mentioned.

 8      Q.  Can you give me any estimate of what the

 9 tangible harm in this case is?

10      A.  No.

11      Q.  So fair to say that, in calculating these

12 various categories, you didn't have before you any

13 evidence or number for the tangible harm in this case,

14 correct?

15      A.  I would like to clarify that we were talking

16 about the generic assessment, and now you're talking

17 about the harm in this case.  And those are two

18 different things, and I'm not sure which you're

19 referring to in your question.

20      Q.  So just to be clear, you don't know what the

21 tangible harm in this case is, correct?

22      A.  I believe there were several assumptions that

23 did relate to tangible harm --

24      Q.  What's your estimate --

25      THE COURT:  Don't interrupt him, Mr. Velkei.
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 1      MR. VELKEI:  Yes, your Honor.

 2      Q.  What's your estimate, sir, of the tangible arm

 3 in this case?

 4      A.  I don't have any specific quantified number in

 5 total or in specific, only I would refer to the

 6 assumptions I was provided that address and identify

 7 some of the tangible harm that I used to assess the

 8 mitigating or aggravating factors in this case.

 9      Q.  So fair to say that, when you were preparing

10 this methodology with the various assignments of

11 penalties, you didn't have in mind what the tangible

12 harm was?

13      A.  In reference -- I'm sorry.  In reference to

14 the generic number, or in reference to the

15 company-specific number?  I'm not sure.

16      Q.  To either.

17      A.  I certainly did in both cases.  In the first

18 instance, in the identification of the generic

19 percentage, I took into account all of the harms that I

20 mentioned previously in the typical violation of

21 that -- of whatever the statute or regulation was.

22          When I then went to looking at the 2695.12

23 factors, I then also considered the harm identified in

24 the assumptions specific to this case to determine

25 whether, in my judgment, the harm described in the
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 1 assumptions for that particular category were greater

 2 or less, in my judgment, than what I calculated for the

 3 generic or typical harm in the original assessment that

 4 I used.

 5      Q.  When you calculated the generic or typical

 6 harm, did you rely upon any surveys or studies done by

 7 the Department about views of harm in any particular

 8 category?

 9      A.  No.

10      Q.  Did you rely upon any documentation to help

11 inform what the potential harm would be in any category

12 of these alleged violations?

13      A.  No, just my experience of almost 20 years with

14 the Department and looking at all kinds of harm and all

15 kinds of violations and all kinds of circumstances.

16      Q.  Okay.  And if I understand you correctly, with

17 regard to this case, you just relied upon whatever was

18 reflected in the assumptions, correct?

19      A.  Not for the --

20      Q.  For harm, with regard to harm.

21      A.  No, not with regard to the generic assessment

22 that I came up with.  But, yes, in regard to the

23 subsequent analysis I did with regard to the point 12

24 factors.

25      Q.  So if I'm looking at any potential harm with
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 1 regard to this case, to the extent you relied upon it,

 2 it would be in the assumptions, correct?

 3      A.  Yes.

 4      Q.  Do you have any estimate of what sort of --

 5 you know, administrative costs is in fact a tangible

 6 form of harm.  Do you have any estimate of what the

 7 cost of the administrative burdens experienced by

 8 people that are at issue in this case, what the total

 9 number is?

10      A.  No, I don't have a quantified number.

11      Q.  Any sense?

12      A.  No.

13      Q.  Have you quantified any of the harm, alleged

14 harm, in this case before rendering your opinion about

15 what is a recommended penalty?

16      A.  Only with regard to any quantified harm that

17 was in the assumptions that I then used in determining

18 whether there was a mitigating or aggravating factor

19 with regards to the point 12 analysis.

20      Q.  Harm is just one of many components in

21 assessing what a generic violation -- the dollars

22 associated with a generic violation; are there other

23 components?

24      A.  The harm in the broadest sense as I described

25 it, certainly, and the nature, the severity and nature
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 1 of a particular transaction involved.

 2      Q.  Can you identify one member who was denied

 3 treatment as a result of any conduct that PacifiCare

 4 took in this case?

 5      A.  I believe the assumptions mentioned one.

 6      Q.  Can you personally, sir?  I mean, it's an

 7 important issue.  You're a senior manager of a state

 8 agency.  Can you identify even one person that you feel

 9 suffered from loss of treatment as a result of any

10 conduct of PacifiCare?

11      MR. STRUMWASSER:  It's argumentative.

12      THE COURT:  Sustained.

13      MR. VELKEI:  I don't want to ask a question if

14 it's going to offend the Court.

15      Q.  Can you identify -- so can you give me at

16 least one name of someone, even one that has testified

17 in this case, where you think there has been harm that

18 is worthy of consideration in this exercise?

19      A.  I'm not sure which exercise you're referring

20 to.

21      Q.  The exercise we're talking about.  Let me

22 withdraw.  Let me try it a different way.  Forgive me

23 if I'm re-asking the question.

24          Can you estimate how many people were unable

25 to get treatment because of some conduct by PacifiCare?
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 1      A.  No.

 2      Q.  Have you interviewed any persons in the

 3 context of your investigation -- the Department's

 4 investigation that complained of injury as a result of

 5 any of the charges that are alleged in this case?

 6      A.  Myself?

 7      Q.  Yes.

 8      A.  No.

 9      Q.  Are you aware of others that work for you or

10 within the Department who have communicated with

11 persons that contend they were injured as a result of

12 any conduct that's charged in this case?

13      A.  Yes, I believe all of the complaints that were

14 in reference to the denied claims, those people were

15 certainly financially harmed.

16      Q.  So there's a tangible harm associated with

17 those persons is what you're saying?

18      A.  Absolutely.

19      Q.  If I were to ask you to quantify the

20 administrative harm, even just a rough sense, the

21 administrative burden on the providers for failing to

22 send these written acknowledgment letters, do you have

23 any sense of what that would be?

24      MR. STRUMWASSER:  That is asked and answered.  He

25 asked if he could quantify administrative harm.
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 1          He said no.

 2          The question back was, "No sense at all?"

 3          "No."

 4      THE COURT:  Sustained.

 5      MR. VELKEI:  Q.  So, I'm sorry.  Harm is a

 6 component in the assessment of a generic violation.

 7 What are the other components?

 8      A.  First, certainly harm, and I consider that

 9 very broadly, given all of the items that I discussed

10 earlier.

11          Certainly the nature of the transactions

12 involved, in other words, denials, various -- you know,

13 depending on whatever category I was looking at.

14      Q.  Can you give us any level of assurance that

15 the recommended penalty that you're making here today

16 is something that others in the Department and senior

17 management would be in agreement with?

18      MR. STRUMWASSER:  Objection.  He's making --

19      THE COURT:  Why do I care?

20      MR. VELKEI:  Well, if Mr. Cignarale is making a

21 recommendation on behalf of the Department that the

22 Court should consider in assessing whether there's an

23 appropriate penalty, my question is simply, "Can you

24 give us any assurance that anyone else in the

25 Department would agree with this approach?"  It seems
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 1 relevant.

 2      MR. STRUMWASSER:  The Department is entitled to

 3 designate who speaks for it in making a policy

 4 recommendation.  The only person who gets to control

 5 that is the Commissioner.  He gets a lot to say but not

 6 yet.

 7      THE COURT:  Sustained.  I don't care.

 8      MR. VELKEI:  I think this is a good time to break,

 9 your Honor.

10      THE COURT:  Okay.  Off the record.

11          (Whereupon, the proceedings recessed

12           at 3:00 o'clock p.m.)
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 1 Thursday, December 8, 2011           9:37 o'clock a.m.

 2                         ---o0o---

 3                   P R O C E E D I N G S

 4      THE COURT:  This is on the record.  This is before

 5 the Insurance Commissioner of the State of California

 6 in the matter of the accusation against PacifiCare Life

 7 and Heath Insurance Company.  This is OAH Case

 8 No. 2009061395, Agency No. UPA 2007-00004.  Today's

 9 date is December 8th, 2011.  Counsel are present.

10 Respondent is present in the person of Ms. de la Torre.

11          And we're ready to continue with the

12 cross-examination of Mr. Cignarale.

13                      TONY CIGNARALE,

14          called as a witness by the Department,

15          having been previously duly sworn, was

16          examined and testified further as

17          hereinafter set forth:

18          CROSS-EXAMINATION BY MR. VELKEI (Resumed)

19      MR. VELKEI:  Q.  Good morning, sir.  How are you

20 today?

21      A.  Fine, thank you.

22      Q.  We spent a little bit of time or a fair amount

23 of time yesterday talking about your written testimony.

24 Just so I'm clear -- and I'm not trying to be

25 incendiary -- I'm assuming you are standing by all of
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 1 the statements made in your written testimony?

 2      MR. STRUMWASSER:  By his written testimony?

 3      MR. VELKEI:  Yes.

 4      THE WITNESS:  I certainly adopt it as my written

 5 testimony.  If there's something in there that I might

 6 need to clarify, I'm happy to do so, but I don't have

 7 any -- at this point, I'm not aware of any issues that

 8 I would take issue with that I think is inaccurate.

 9      MR. VELKEI:  Q.  So as far as you know, as of this

10 morning, you see no issues in your written testimony

11 that you think need clarification based upon our

12 discussions to date?

13      A.  Yes.

14      Q.  We left yesterday talking about the system of

15 establishing generic violations, both willful and

16 non-willful, correct?

17      A.  Correct, in the sense of the generic

18 violations don't get into the analysis of willful and

19 non-willful.  The willful and non-willful analysis is

20 conducted at the secondary part of that process, after

21 reviewing the facts of the particular case -- based on

22 the assumptions I was provided.

23      Q.  But you do in fact establish a penalty amount

24 for a non-willful generic violation of each of the

25 statutes, correct?
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 1      A.  Yes.

 2      Q.  And a penalty amount for a generic

 3 violation -- a willful generic violation of each of

 4 those statutes, correct?

 5      A.  Yes.

 6      Q.  So presumably, based upon the generic

 7 violation, the minimum penalty would be basically to

 8 look at a non-willful generic violation, correct?

 9      A.  Minimum -- correct, minimum penalty as the

10 starting point.

11      Q.  Right.  And that minimum penalty number is

12 almost $700 million, isn't it, Mr. Cignarale?

13      A.  I don't know.

14      MR. VELKEI:  Why don't we take a look at -- I

15 believe it would be Exhibit 5659, your Honor.  Just

16 give me one second to get some copies.

17      THE COURT:  Correct.

18          (Respondent's Exhibit 5659 marked for

19           identification)

20      MR. VELKEI:  Chuck, if you could put that on the

21 screen.

22      Q.  Are you ready?  So looking at 5659,

23 Mr. Cignarale, I went to the work of basically adding

24 up, assessing based upon your testimony what would be a

25 generic violation, right, what the dollar amount would



23247

 1 be for non-willful acts.  Do you see that?  So in

 2 category Column No. 1, total number of alleged

 3 violations.  Do you see that, sir?

 4      A.  Yes, I do.

 5      Q.  Category No. 2 is the designations, the

 6 percentage designation that you gave each of those

 7 categories.  Look familiar?

 8      A.  It looks familiar, yes.

 9      Q.  Okay.  And then the generic -- what would be

10 the generic non-willful violation.  Do you see that in

11 Column No. 3 called the "'Generic' Average"?

12      A.  Yes.

13      Q.  Then we simply totaled those numbers up.  So

14 we figured out what the dollar value was in Column 3

15 and then multiplied by the number of alleged violations

16 in this case.

17          Now, just to note for the record, we have

18 included the bucket 78,320 claims simply to illustrate

19 your methodology when you came into this.  Obviously

20 those are not at issue in the case at this point or

21 anymore.  So you follow me so far, sir?

22      A.  Yes.  I would like one second though.

23      Q.  Take your time.  Just let me know when you're

24 done.

25      MR. STRUMWASSER:  And while he's looking at it, I
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 1 think there's some errors in it.  I don't think that

 2 the numbers are correct.

 3      THE WITNESS:  That was what I wanted to respond

 4 to.  I didn't go through the whole thing, but I do see

 5 a couple of areas where some of the 65 percents in at

 6 least the pre-ex period denial category probably should

 7 be 50 percent.

 8      MR. VELKEI:  Q.  Can we try to walk through just

 9 the particular buckets that you think are in error,

10 sir?  And if you need to reference your testimony, feel

11 free.  This is not a quiz.

12      A.  I guess I would start with in the pre-ex

13 period, the 5,315.  They're not all at 65 percent.  The

14 3,645 number is correct at 65 percent.

15          The 826 number is correct at 65.

16      Q.  Sir, would you slow down just a minute.  I

17 don't mean to interrupt you, but can you walk me

18 through your testimony and how it corresponds to the

19 chart?  You're going a little fast, and I just want to

20 make sure.

21      THE COURT:  That's what he was doing.  So the 3645

22 at 65 percent is correct.  But then I misunderstood.

23 So what is the 842?

24      THE WITNESS:  I'm sorry, your Honor.  Go to

25 Page 35 --
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 1      MR. VELKEI:  Q.  Okay.

 2      A.  -- of my testimony, Lines 16 through 20.  The

 3 question breaks out that number.

 4      Q.  Okay.  So if I understand correctly, on the

 5 843 claims, that should be at 50 percent, sir?

 6      A.  Yes.

 7      Q.  Okay.

 8      MR. STRUMWASSER:  Is your Honor making changes in

 9 the original at this point?

10      MR. VELKEI:  We can also resubmit.

11      THE COURT:  On this, yes (indicating).

12      MR. STRUMWASSER:  I just want to make sure our

13 version is the same as yours.  So you're now changing

14 that 65 percent, your Honor?

15      THE COURT:  Yes.  And I haven't done the math.

16      MR. VELKEI:  Maybe I'll just do it as we go along.

17      Q.  So the generic average, sir, if I understand

18 your testimony correctly, that should be $2500 instead

19 of 3250?

20      A.  Yes.

21      Q.  So let me just do that total.  So it would be

22 843 times 2500 equals $2.11 million, or $2.1 million

23 essentially.  So we have a delta there of 600,000.  Are

24 you with me so far?

25      A.  Yes.
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 1      Q.  Okay.  Then can you tell me then, on the next

 2 bucket, are you saying that should be 50 percent as

 3 well, the 826?

 4      A.  No.  That's correct.

 5      Q.  Okay.  That's correct.  So check that one.

 6      A.  The COCC, the first category.

 7      Q.  Yes.

 8      A.  The 1,110 violations should also be 50 percent

 9 and 2500.

10      Q.  Can you point me to the page in your testimony

11 that corresponds with that?

12      A.  Page 25, Lines 25 through 27.

13      Q.  Terrific.  Thank you, sir.  So let me make

14 that change before we move on if that's okay.

15          So the bucket of 1,110 should be at 50

16 percent?

17      A.  Yes.

18      Q.  And then the generic average should be $2500.

19 So let me do the math on that.  1110 times $2500

20 equals -- I have 2.8 million.  Okay?  So that's a

21 difference of 800,000.

22          Are there any other errors that you see on

23 here?  And take as much time as you need.

24      A.  Almost done.

25      Q.  Take your time.  Appreciate it.  I'm assuming
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 1 at this point you've not found any further?

 2      A.  Not yet.

 3      Q.  All right.

 4      MR. STRUMWASSER:  Perhaps I should add, while he's

 5 doing that, we get a different total to the column too.

 6      THE COURT:  Okay.

 7      MR. VELKEI:  While he's looking at that, do you

 8 want to share any issues you see?

 9      MR. STRUMWASSER:  Yeah, the last column, the far

10 right column, the sum is incorrect.

11      MR. VELKEI:  Which one?

12      MR. STRUMWASSER:  The sum.

13      MR. VELKEI:  The sum of all of these?

14      MR. STRUMWASSER:  Yes.

15      MR. VELKEI:  I'll wait then to just make sure

16 there's no other issues on that.

17      THE WITNESS:  I don't see any.

18      MR. VELKEI:  Q.  So if I understand correctly,

19 you've identified some arithmetical errors that

20 basically result in a difference, putting aside the

21 issue that your lawyer just raised of $1.4 million,

22 correct?

23      A.  I'm not sure of the math.

24      Q.  Well, we went through it together.  So it was

25 in the first category under COCCs, the 1,110 should be



23252

 1 at 50 percent, right?

 2      A.  Yes.

 3      Q.  And then 2500 is the baseline amount, correct?

 4      A.  Yes.

 5      Q.  Then it's just really doing math at this point

 6 if you want to do that with me.  It's 1,110 times $2500

 7 equals $2,775,000.  I rounded it up to

 8 2.8 million.  Are you with me so far?

 9      A.  Yes.

10      Q.  So that's a difference of $800,000 from the

11 figure that's reflected there.

12      MR. STRUMWASSER:  Your Honor, given the questions

13 about these documents and the round-off convention may

14 be different, I'd like him simply to ask the witness to

15 assume that going forward rather than confirm that for

16 purposes of this document the calculation is correct.

17      MR. VELKEI:  I'm just identifying the errors that

18 he's identified.  I want to make sure we're together on

19 that.

20      Q.  Second category, the only other category you

21 identified, sir, is the 843 under "Incorrect Pre-ex

22 Denials."  So that number should be 50 percent not 65

23 percent?

24      A.  Yes.

25      Q.  And $2500 as opposed to 3250.  So let me just
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 1 do the math on that.

 2          Times 2500.  I have 2,107,500, so we'll just

 3 put that at $2.1 million.  And that reflects a

 4 difference of roughly $600,000, correct?

 5      MR. STRUMWASSER:  That's just an assumption.

 6      THE WITNESS:  Yes.

 7      MR. STRUMWASSER:  That's just an assumption.

 8      THE COURT:  I can take official notice of math.

 9 I'm not very concerned about it.

10      MR. VELKEI:  Thank you, your Honor.

11      Q.  So just to close the loop, the only

12 arithmetical errors you've identified total

13 approximately $1.4 million, right?

14      A.  Yes, except I didn't go through the categories

15 that contained more than 50,000 violations and

16 recalculate the numbers based on the method that I

17 used.

18      Q.  How would one do that?  I mean, we may as well

19 take a minute just to explain your methodology around

20 that.  So since we've got the document in front of us,

21 can you explain to me how you went about determining

22 what the baseline penalty would be for EOB violations?

23      A.  So we're not talking about -- we're just

24 talking about the baseline penalty.

25      Q.  Right.  You had a formula for the first 50,000
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 1 it was X, and the next 50,000 it was Y.  So if you

 2 could just walk me through your analysis on that.

 3      MR. STRUMWASSER:  Objection, mischaracterized the

 4 testimony.  Baseline analysis had no such calculation.

 5      MR. VELKEI:  Why don't we look at the testimony.

 6 I'm not really trying to be difficult here.  I'm just

 7 trying to understand, sir, what you're doing.

 8      Q.  So I say under the table of contents -- should

 9 we just start with the EOP, Mr. Cignarale?

10      A.  Sure.

11      Q.  Okay.  That's at Page 39.  That's the number I

12 get.

13          Now, can you show me where you come up with

14 the baseline penalty amount for failure to include

15 notice on the EOP?

16      A.  The baseline penalty amount is stated on

17 Page 42, Lines 5 through 78.

18      Q.  So "Consistent with my earlier descriptions

19 of" --

20          (Reporter interruption)

21      THE COURT:  No, no.  Don't do that.  She can't go

22 that fast.  If you're going to read something, either

23 you can read it slowly or, if you're going to read it

24 to yourself, please feel free.

25      MR. VELKEI:  Q.  -- "with my earlier description,
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 1 this violation is moderately serious.  I would put it

 2 at 30 percent of the way from zero to the maximum or

 3 $1500 for non-willful act in violation and $3,000 for a

 4 willful act in violation."

 5          So rather than doing this schedule of first

 6 50,000 is X, next 50,000 is Y, in fact, you just set a

 7 base amount of $1500 for every violation or alleged

 8 violation or failure to include in the EOP, correct?

 9      A.  No, in the sense that the number doesn't

10 represent the baseline for every penalty.  It

11 represents the baseline for a penalty.

12      Q.  Right.  So baseline penalty for a non-willful

13 violation of this particular statute for EOPs is $1500,

14 correct?

15      A.  Yes.

16      Q.  Now, we had actually given you a credit of

17 doing the average that you applied to the facts and

18 set -- put that down at $327.  So in fact if I

19 understand your testimony correctly, the 327 should

20 actually be 1500.

21      MR. STRUMWASSER:  I object that the question is

22 ambiguous.  "Should be" has to do with what his

23 intentions are.

24      MR. VELKEI:  We're talking about the baseline

25 penalty for this particular -- for non-willful
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 1 violation of this particular statute.

 2      THE COURT:  Could you read back the question.

 3          (Record read)

 4      MR. STRUMWASSER:  And the point here is "should

 5 be" has to do with what he's planning to do with the

 6 numbers.  I don't know what "generic average" means in

 7 this exhibit.  It could be a number with the large

 8 number adjustment, or it could be without.  Whether it

 9 is or is not depends on what kind of use he's going to

10 put to it.

11          But I just don't, that at this point, it's

12 fair to ask the witness whether that's a correct number

13 in his table.

14      MR. VELKEI:  To be precise, your Honor, the

15 question is simply is the non-willful generic violation

16 of this particular statute $1500 or 327?  And if I

17 understand Mr. Cignarale's testimony, it's $1500.

18          So basically, this is simply just trying to

19 capture non-willful baseline penalties in each of the

20 categories.  And the point I was trying to make is we

21 had actually lowered the number based upon a formula he

22 uses when he applies it to the facts of this case.

23          And what I was simply asking Mr. Cignarale

24 here is, to be precise, when we're only looking at the

25 amount of the generic violation before application of
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 1 the factors, it is actually $1500, not 327.  So that

 2 was the question.

 3      THE COURT:  Do you understand the question?

 4      THE WITNESS:  Yes.

 5      THE COURT:  Can you answer it, please.

 6      THE WITNESS:  Yes, in the sense that the $1500

 7 represents the same numbers that you appear to be using

 8 in your column for that purpose.

 9      MR. VELKEI:  Q.  Okay.  So if I do the math there,

10 that would be 462,805 alleged violations on this issue

11 times 1500 equals -- a lot of money.  I think that's

12 $6.9 billion.  I think somebody better check my math on

13 that, but that's what I'm coming up with.  That's

14 $6.9 billion, Mr. Cignarale?

15      A.  I don't know.

16      Q.  Can you do the math?  I just want to make sure

17 we're right about this because that's my calculation.

18      A.  I don't have a calculator.

19      MR. STRUMWASSER:  Is it necessary for the witness

20 to do the math?

21      MR. VELKEI:  No, not at all.

22      Q.  So I calculated $6.9 billion.

23          Going on to the EOBs and the IMR issue, could

24 you tell us what the baseline penalty amount for a

25 non-willful violation of that statute is according to
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 1 your testimony?

 2      A.  I'm sorry.  You said the EOBs?

 3      Q.  Yes, sir.  I knew I got that math wrong.  It's

 4 actually 694 million, not 6.9 billion.

 5      THE COURT:  It's 694,207,500.

 6      MR. VELKEI:  Thank you, your Honor.

 7      THE WITNESS:  Going to Page 52, Line 27 it looks

 8 like 1,750.

 9      MR. VELKEI:  Q.  One second.  52, Line 27, sir?

10      A.  Yes.

11      Q.  1,750.  So we had put $516, and that actually

12 should be 1,750.  And that calculation -- 336,267 times

13 1,750 equals -- I have $588,467,250.

14          Just to get the numbers right in my head.

15      THE COURT:  I have 588,467,250.

16      MR. VELKEI:  Terrific.  That's the same number we

17 have.

18      Q.  So this is generic -- non-willful generic

19 violation.  For purposes of brevity, I will just say

20 EOP and EOB.  The EOB, the correct number that we

21 should have put in there was 588,467,250.  So basically

22 the number we had provided was short by several hundred

23 million dollars.

24          So I'd like to just get the actual number.  So

25 I'm going to put here where we defer, so the
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 1 corrections we're making basically.

 2          Corrections.  So minus --

 3          Tom, can you do the math for me?  It would be

 4 588,467,250 minus $173,700,000.

 5      THE COURT:  You know what, Mr. Velkei?  We're

 6 spending an awful lot of time on correcting something

 7 that you've presented, and there's also some asterisks

 8 on there that indicate that the numbers were changed

 9 because of Mr. Cignarale's reduction pursuant to the

10 50,000.

11          Seems to me it would be better if you took

12 this back and figured it out correctly and then come

13 back and deal with it instead of standing here, taking

14 our time up fixing something that --

15      MR. VELKEI:  Makes sense, your Honor.

16      THE COURT:   -- make sense.

17      MR. VELKEI:  Actually, the asterisks were

18 addressing the very point that we were making.

19      Q.  Fair to say, Mr. Cignarale, that the

20 non-willful generic violation, the baseline penalty

21 amount, the minimum before you start applying the

22 factors in 2695.12 is something around $1 billion,

23 correct?

24      MR. STRUMWASSER:  Objection, assumes facts not in

25 evidence.  Most of those are not non-willful, and
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 1 there's no foundation here.  The witness has never done

 2 that calculation, has never been shown a competent

 3 version of that calculation.

 4      THE COURT:  I think you need to take this back.

 5 Do something we can deal with that the witness can look

 6 at and be accurate, and then you can ask him your

 7 questions.

 8      MR. VELKEI:  Okay.

 9      Q.  Page 28 of your testimony, sir, "serious and

10 foreseeable risk of violating the law," where did you

11 find that term?

12      THE COURT:  What line?

13      MR. VELKEI:  Line 8, your Honor, 28, Line 8,

14 "serious and foreseeable risk of violations."

15      THE WITNESS:  I'm sorry.  What page?

16      THE COURT:  28, Line 8, but the sentence starts up

17 on Line 7.

18      THE WITNESS:  Okay.  Thank you.  I'm sorry.  What

19 is the question?

20      MR. VELKEI:  Q.  Where did you get this term

21 "serious and foreseeable risk of violations"?

22      A.  I didn't get it from anywhere.  It was part of

23 my response.

24      Q.  Is that a standard that the Department

25 utilizes in the context of looking at claims handling
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 1 practices after the integration of two health insurers?

 2      A.  Specifically -- no.  Specifically for why it's

 3 there is it was my, I guess, articulation of what I saw

 4 in the assumed facts.

 5      Q.  But -- okay.  Fair.  But so what are we

 6 supposed to do with it?  "These violations were the

 7 result of integration practices that created a serious

 8 and foreseeable risk of violations," what's the

 9 conclusion then that we draw from that?

10      A.  The conclusion that we draw from it is based

11 on the beginning of that paragraph, where I conclude

12 that I do not believe PacifiCare exhibited a good faith

13 attempt to comply with these regulations.

14      Q.  Now, how does one assess or how did you assess

15 in particular whether there was a serious and

16 foreseeable risk of violations associated with the

17 integration practices of the company?

18      A.  I assessed it by looking at the facts that I

19 was asked to assume.

20      Q.  Nothing else?

21      A.  No.

22      Q.  And so focusing on that standard, "serious and

23 foreseeable risk of violations," how does -- what are

24 the standards that give rise to a conclusion that there

25 has been a serious and foreseeable risk of violations?
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 1      A.  I'm sorry.  What are the standards that I

 2 believe were violated, or what standards -- I'm not

 3 sure which --

 4      Q.  Yes, what are the standards that you're

 5 applying in concluding that something is a serious and

 6 foreseeable risk of violations?  How foreseeable does

 7 it have to be?  How serious does it have to be?

 8      MR. STRUMWASSER:  Objection, ambiguous and

 9 compound.

10      THE COURT:  Did you understand the question?  No?

11 Okay.

12          Would you read it back.

13          (Record read)

14      THE COURT:  Okay.  It is compound.  Why don't we

15 divide it up and ask the first part first.

16      MR. VELKEI:  That's great.  Thank you, your Honor.

17      THE COURT:  Did you have that in mind, or shall I

18 have her read it again?

19      THE WITNESS:  No.  I will ponder it in my head for

20 a second.

21      THE COURT:  Okay.

22      THE WITNESS:  I don't believe a degree of

23 seriousness is involved in the analysis here.

24      MR. VELKEI:  Q.  Well, you used the term

25 "serious," and I'm assuming you're saying a serious
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 1 risk of violations.  So when you say "serious risk,"

 2 what do you mean by that?  How serious does it have to

 3 be?

 4      MR. STRUMWASSER:  Objection, compound.  Can we

 5 just take the last question?

 6      THE COURT:  All right.

 7      MR. VELKEI:  Yes, that's fine.

 8      MR. STRUMWASSER:  So the question is how serious

 9 does it have to be?

10      MR. VELKEI:  Yes, we can start there.

11      THE WITNESS:  It -- again, it doesn't have to be

12 any degree of seriousness.  I'm only stating what I

13 concluded based on the facts that I reviewed.

14      MR. VELKEI:  Q.  So can we agree that there are no

15 established criteria that you're using in assessing

16 whether something's a serious and foreseeable risk --

17 create a serious and foreseeable risk of violations?

18      A.  No.  And the criteria I used was the

19 evaluation of the facts based on my experience as to

20 what would be proper as well as the facts -- the

21 assumed facts that I was asked to assume informing me

22 that a serious and foreseeable risk was occurring.

23      Q.  Could you give us an example of an integration

24 practice that would not create a foreseeable risk of

25 violations in this case?
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 1      MR. STRUMWASSER:  Is that an assumption that there

 2 were violations?  Objection, ambiguous.

 3      THE COURT:  I'm sorry.

 4          Could you read the question back.

 5          (Record read)

 6      THE COURT:  I'm going to sustain the objection.

 7      MR. VELKEI:  Q.  Did you assume that every

 8 integration practice that was identified in your

 9 testimony created a serious and foreseeable risk of

10 violations?

11      A.  No.

12      Q.  So what standards did you assess in figuring

13 out which ones actually rose to level of a serious and

14 foreseeable risk of violations?

15      MR. STRUMWASSER:  Asked and answered.

16      THE COURT:  I'll allow it.

17      THE WITNESS:  The factors in the assumed facts

18 that describe a particular integration practice and

19 that also describe deficiencies in the way about that

20 integration practice was implemented.

21      MR. VELKEI:  Q.  Was there any integration

22 practice that's identified in your testimony where you

23 reached a conclusion that there was not a serious and

24 foreseeable risk of violations?

25      MR. STRUMWASSER:  I'm sorry.  Do you want him to
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 1 go through his testimony here?

 2      MR. VELKEI:  That's the point of this exercise.

 3      THE WITNESS:  I don't know offhand.  I would

 4 really to have go through my entire testimony.  In

 5 general, there would not have been a need for me to

 6 identify in the testimony that fact.

 7      MR. VELKEI:  Q.  What fact, sir?

 8      A.  The situation where there was not a

 9 foreseeable risk.  If it had nothing to do with the

10 particular factors I was looking at and the analysis

11 that I conducted, I didn't mention it in my testimony.

12          So it wouldn't necessarily -- the only time I

13 would have mentioned that, that I guess that's lack

14 of -- situation where there wasn't a serious and

15 foreseeable risk of violations, would have been if I

16 considered that fact as a mitigating factor.

17      Q.  Can I put that differently to say, to the

18 extent you've specified in your testimony that a

19 particular practice created a serious and foreseeable

20 risk of violation, put differently, if you haven't

21 concluded in your testimony that a particular practice

22 creates a serious and foreseeable risk of violating the

23 law, then we can infer that the particular practices

24 that you have not identified do not in fact rise to

25 that level?
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 1      A.  No, in the sense that that's a phrase that I

 2 used in this particular category.  I don't know what

 3 phraseology I may have used that may have been similar

 4 that alluded to my conclusion in any other categories

 5 where I found deficiencies in the integration practices

 6 of the company.

 7      Q.  Mr. Cignarale, do you believe that any

 8 integration practices of the company contributed to the

 9 failure to give providers notice of their rights to

10 appeal?

11      A.  I would like to look first.  If I understand

12 the question correctly, in regard to the EOPs, I don't

13 believe I mentioned an integration issue in that

14 particular section.

15      Q.  Okay.  Going on to the section on EOBs, sir,

16 do you believe that any integration practice of the

17 company contributed to the failure to provide certain

18 IMR language on the EOBs?

19      A.  I don't believe integration practices was an

20 assumed fact or an issue that I specifically addressed

21 in my testimony in that category.

22      Q.  Okay.  So we can then conclude it's certainly

23 not your opinion that integration practices contributed

24 to the failure to provide IMR language on the EOBs?

25      A.  Yes.



23267

 1      Q.  The category that we did discuss where the

 2 issue -- this term "serious and foreseeable risk of

 3 violating law," it came up in the first bucket related

 4 to incorrect denial of claims due to failure to

 5 maintain certificates of creditable coverage.

 6          Is it your contention, sir, that this

 7 particular issue was caused by integration practices?

 8      A.  Yes, to a significant degree.

 9      Q.  To what degree, sir?

10      A.  Significant.

11      Q.  Second category, "PacifiCare's Incorrect

12 Denial of Claims Based on an Illegal Preexisting

13 Condition Exclusionary Period."  Do you believe, sir,

14 that integration practices caused that problem?

15      A.  Yes, there was some assumed facts with regard

16 to that issue regarding the area of outsourcing of

17 claims to MedPlans.  And I also did mention it, that

18 particular assumed fact, on Page 37, Line 22 and 23.

19      Q.  Okay.  Mr. Cignarale, if integration practices

20 create a serious and foreseeable risk of violations, is

21 it your view that they should be the subject of

22 discussion for purposes of penalty assessments?

23      A.  I'm not sure of the question.  I'm sorry.

24      MR. STRUMWASSER:  I'm going to object on the

25 grounds of ambiguous.  I don't understand the question.
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 1      THE COURT:  Did you understand the question?

 2      THE WITNESS:  Can I hear it one more time?

 3      THE COURT:  Maybe we should have it rephrased.

 4      MR. VELKEI:  I'm happy to, your Honor.

 5      Q.  I took from your written testimony that,

 6 because you concluded that the integration practices

 7 around COCCs created a serious and foreseeable risk of

 8 violations, that was a factor that should be considered

 9 in your assessment of penalties, correct?

10      MR. STRUMWASSER:  Penalties for that category?

11      MR. VELKEI:  Yes.

12      THE COURT:  Yes.

13      THE WITNESS:  Yes, and it did factor in for that

14 particular subsection on 2695.12.

15      MR. VELKEI:  Q.  And under your view, integration

16 practices should be put at issue if they rise to the

17 level of a serious and foreseeable risk of violations,

18 correct?

19      A.  Yes, they certainly should.  But I wouldn't

20 say that that was the ceiling with regard to the

21 standard, certainly.

22      Q.  Presumably it's the floor, correct?

23      A.  I'm not sure what that means, "floor."

24      Q.  It's the point at which it is appropriate to

25 review the integration practices in connection with
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 1 your assessing penalties, correct?

 2      A.  Correct.  It's a factor that I identified when

 3 I felt it was applicable to the factors I was using and

 4 I had enough assumed facts to draw a conclusion.

 5      Q.  So I infer, then, to the extent an integration

 6 practice does not create a serious and foreseeable risk

 7 of violations, that it isn't appropriately the subject

 8 of your penalty assessment.

 9      MR. STRUMWASSER:  Sorry, I'm not sure I heard

10 that.

11          (Record read)

12      THE WITNESS:  I'm not sure how to answer that

13 because I don't know -- I would need to know what

14 particular practices we're talking about, what the

15 context is, what particular violations we're talking

16 about, what the assumptions were in that particular

17 category if -- I don't have an answer.

18      MR. VELKEI:  Q.  So Mr. Cignarale, is it your

19 testimony that you are prepared to assess penalties in

20 connection with integration practices whether or not

21 they created a serious and foreseeable risk of

22 violations?

23      A.  No.

24      Q.  So you're -- so I can then infer from that

25 that, at least as to integration practices -- and I
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 1 know there are a whole other host of issues in play

 2 here -- to the extent they don't rise or create a

 3 serious and foreseeable risk of violations, we can

 4 agree, then, that those aren't a basis to assess

 5 penalties in this case?

 6      MR. STRUMWASSER:  Object, mischaracterizes his

 7 testimony.

 8      THE COURT:  I'll let him answer if he understands

 9 the question.

10      THE WITNESS:  I believe I already answered the

11 question a few minutes ago that, to the degree that

12 there were integration practices in the assumptions of

13 any particular category and to the degree that in any

14 particular of the 2695.12 factors I felt it was

15 relevant, then I may have mentioned it as potentially a

16 mitigating factor.

17      MR. VELKEI:  Q.  Okay.  So let me just give a

18 hypothetical.

19          Particular integration practice X didn't

20 create a serious and foreseeable risk of violations.

21 In your opinion, did you at any point -- or in your

22 opinion, is it proper to still consider that particular

23 practice in assessing penalties?

24      A.  Yes, to the degree that that particular

25 practice is applicable to the category that I'm
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 1 reviewing and the particular 2695.12 factor that I'm

 2 considering to determine whether it was a mitigating or

 3 aggravating factor.

 4      Q.  And I appreciate that clarity.  I'm really

 5 focused on aggravating factors, so I appreciate that

 6 you're -- focusing on aggravating factors, is it your

 7 testimony, sir, that whether or not an integration

 8 practice created a serious and foreseeable risk of

 9 violation you will still consider it for purposes of

10 aggravating factors under your theory?

11      MR. STRUMWASSER:  Your Honor, I really don't

12 understand the question.  Is the question whether the

13 absence of a -- of the serious risk --

14      MR. VELKEI:  I can rephrase.

15      THE COURT:  All right.

16      MR. STRUMWASSER:  But let me just -- in the

17 interest of time --

18      MR. VELKEI:  If I've withdrawn the question, I

19 don't understand the basis of your objection.

20      MR. STRUMWASSER:  Okay.  Take your shot.

21      MR. VELKEI:  Thank you.  I appreciate that.

22      Q.  So if there is an integration practice in

23 another one of these buckets, categories, that you have

24 not concluded creates a serious and foreseeable risk of

25 violations, have you still considered or utilized --
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 1 relied on those integration practices to find

 2 aggravating circumstances?

 3      A.  As I testified to a moment ago, I may have

 4 used different language to articulate the same issue of

 5 integration practices, not necessarily using the

 6 phraseology that I used in that particular category.

 7          To the degree I felt that was a relevant

 8 factor and the assumed facts on it were sufficient and

 9 it was relevant to one of the 2695.12 factors that I

10 reviewed, I would have -- and I felt it was an

11 aggravating factor, I would have stated that that was

12 an aggravating factor.

13      Q.  Is that a yes, then, to my question?

14      MR. STRUMWASSER:  I think, given the nature of the

15 question, that's the best he can be expected to give.

16      MR. VELKEI:  Seems to me the question is simply

17 did he -- were there other circumstances, if something

18 didn't rise to that level, did he still consider it in

19 other circumstances as an aggravating factor.

20      THE COURT:  Is that a yes with an explanation?

21      THE WITNESS:  I'll go with that.  Yes with an

22 explanation.

23      MR. VELKEI:  Thank you.

24      Q.  Can I assume, Mr. Cignarale, that, if the

25 assumptions included criticisms of a particular
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 1 integration practice, that whether or not it created a

 2 serious or foreseeable risk of violations, you

 3 considered it as an aggravating factor?

 4      A.  Not sure of that question.  I'm sorry.

 5      MR. VELKEI:  Can we try reading it back?

 6      THE COURT:  Sure.

 7          (Record read)

 8      MR. VELKEI:  Let me withdraw.

 9      THE COURT:  Okay.

10      MR. VELKEI:  Q.  I was really trying to save time

11 and just cut to the chase and not go through every

12 bucket, but it may just make better sense to do what we

13 started, which was go through every bucket.

14          So what I was simply trying to say is can I

15 basically assume that, to the extent there was a

16 criticism included in a particular assumption of facts

17 for a bucket, you have considered that as an

18 aggravating factor?  If you can answer that, great.  If

19 not, we should probably go through the buckets.

20      A.  No, I can't answer that.

21      Q.  Okay.  So going, then, to PacifiCare's failure

22 to correctly pay claims to UCSF, have you concluded

23 that an integration practice contributed to that

24 particular issue?

25      A.  I'll need a moment.



23274

 1      Q.  Take your time, sir.

 2      A.  Based on my review of this particular category

 3 and my testimony, I don't believe so.

 4      Q.  How about the failure to timely pay claims,

 5 sir?

 6      A.  Timely pay claims.

 7      Q.  First question for you is have you concluded

 8 in your written testimony that any integration

 9 practices created a serious and foreseeable risk of

10 violations in that particular category?

11      THE COURT:  So that's the late pay?

12      MR. VELKEI:  Yes, your Honor.

13      Q.  And that starts I believe at Page 99.

14      A.  Yes.

15      Q.  Can you show me where, sir?

16      A.  First mention of it is on Page 110 in the

17 willful, non-willful discussion.

18      Q.  Can you just point me to where specifically?

19      A.  The entire paragraph, basically, second

20 sentence, Line 16, "PacifiCare continued to willingly

21 utilize business processes that it knew were causing it

22 to not affirm or deny coverage within a reasonable

23 time."

24      MR. VELKEI:  Q.  Where else?

25      MR. STRUMWASSER:  I think he --
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 1      MR. VELKEI:  I'm sorry.

 2      THE WITNESS:  I'll just --

 3      THE COURT:  I don't think he had finished,

 4 Mr. Velkei.  Please don't interrupt.

 5      THE WITNESS:  Continuing along, Line 21,

 6 "PacifiCare recklessly designed new processes,

 7 including UFE, Lason correspondence routing and claims

 8 data entry process and EPDE in a manner that made

 9 claims processing errors highly foreseeable."

10          It's mentioned also on the following page,

11 Page 111 -- I may miss one of these, but there's quite

12 a few of them -- Lines 22 through 25, of remedial

13 actions.  It's mentioned in Page 112, in regard to --

14 Lines 9 through 12.  It's mentioned in -- on Page 112,

15 Line 17 through 25.  And that's all I see.

16      MR. VELKEI:  Q.  I see no reference to

17 "integration practices" in any of the things that you

18 identified.

19      MR. STRUMWASSER:  Is that a question?

20      MR. VELKEI:  Q.  Did I miss something in what you

21 described?  Put differently, let me rephrase.  There's

22 no references to "integration practices" the term, in

23 any of the places that you identified, correct?

24      A.  Correct.  As I testified to a few moments ago

25 that I may have articulated that issue in different
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 1 ways in different categories, but it doesn't mean that

 2 I didn't identify them based on the assumptions that I

 3 reviewed.

 4      Q.  There also is no conclusion in any of the

 5 areas that you've identified that any particular

 6 practices created a foresee- -- serious and foreseeable

 7 risk of violations, correct, sir?

 8      MR. STRUMWASSER:  Objection, mischaracterized the

 9 testimony.

10      THE COURT:  Can you read the question.

11          (Record read)

12      THE COURT:  You mean generically in all of this?

13 I'm going to sustain the objection.

14      MR. VELKEI:  Q.  Sir, there's no reference to the

15 term "serious and foreseeable risk of violations"

16 anywhere in the pages that you identified, correct?

17      THE COURT:  You mean about the --

18      MR. VELKEI:  In late pays.

19      THE COURT:  Oh, late pays.

20      MR. VELKEI:  Just this one category, your Honor.

21      THE COURT:  All right.

22      THE WITNESS:  Not in that phraseology.  As I

23 testified to earlier, I used different phraseology.

24 For example, on Page 112, for example, Lines 20

25 through 25 where I talk about, "Any reasonable insurer
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 1 would know that it was necessary to audit the number of

 2 EDI claims entering the front-end and being uploaded to

 3 the claim system.  There were many warning signs that

 4 should have apprised PacifiCare that the EPDE process

 5 was causing checks to be sent to the wrong address.

 6 They had failed to investigate these warnings.  Lason's

 7 document routing problems were also foreseeable given

 8 the design of the routing system."

 9      MR. VELKEI:  Q.  Anywhere where you say "a serious

10 and foreseeable risk"?

11      A.  I can review the entire testimony again.

12      Q.  Just this category, Mr. Cignarale.

13      A.  Would you like me to review the testimony

14 again?

15      Q.  I thought you had.  I just trying to close the

16 loop and say there is nowhere in here in this piece of

17 the testimony where you utilize the term "serious and

18 foreseeable risk of violations."

19      MR. STRUMWASSER:  That is actually asked and

20 answered.  He's already said, "not in that phraseology,

21 as I testified earlier."

22      THE COURT:  All right.

23      MR. VELKEI:  That's fine.

24      Q.  Let's go back to Page 110, Page 21 [sic],

25 "PacifiCare recklessly designed new processes,
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 1 including UFE, Lason's correspondence routing system

 2 and claim data entry processes."  Do you see that, sir?

 3      A.  Yes.

 4      Q.  What is the standard that you applied in

 5 concluding that PacifiCare recklessly designed new

 6 processes?

 7      A.  I didn't have a particular standard that I

 8 utilized.  I based my conclusions that that was the

 9 case on the facts that I was asked to assume.

10      Q.  You in fact assumed it was reckless, didn't

11 you, Mr. Cignarale?

12      A.  I concluded it was reckless.

13      Q.  So you did not assume in fact that it was

14 reckless?

15      THE COURT:  He just said he concluded it.  Move

16 on.

17      MR. VELKEI:  Q.  To be clear, you applied no

18 standards in concluding that it was reckless, correct?

19      MR. STRUMWASSER:  I think that was asked and

20 answered a question or two ago, "what standards did you

21 use?"

22      MR. VELKEI:  "I didn't have a particular standard

23 that I utilized.  I based my conclusions..."  So I'm

24 just trying to close the loop.  There were no standards

25 applied to your conclusion that it was reckless.
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 1      MR. STRUMWASSER:  I think he's trying to go around

 2 the loop again.

 3      THE COURT:  Sustained.

 4      MR. VELKEI:  Q.  Do you have any experience in

 5 testing new processes like the ones that you criticized

 6 in this particular section, sir?

 7      A.  No, but I don't feel for purposes of the

 8 function with regards to evaluating the assumptions and

 9 evaluating the various factors that that's necessary.

10      Q.  So you couldn't describe for me, if I were to

11 ask you what would be an appropriate way to have

12 designed that process, you wouldn't be able to tell me,

13 correct?

14      A.  I don't know.  It would really depend on what

15 those specific processes were and whether I were

16 invited over to the company to take a look at what's

17 going on and see if I had any recommendations for the

18 company.

19          But in the end, as I testified to yesterday,

20 it's really the insurance company's obligation to put

21 in place whatever operations and procedures it feels

22 are necessary to prevent it from violating law.

23      Q.  Did you even, in connection with your

24 conclusions that the design process was reckless, look

25 at the actual process that PacifiCare utilized?
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 1      MR. STRUMWASSER:  Ambiguous as to what it means to

 2 "look at the process."  These are computer processes or

 3 person processes?  Is he talking about --

 4      MR. VELKEI:  Q.  There are tons of documents in

 5 this case that describe the processes, how the

 6 testing -- I recall putting witnesses up myself,

 7 Mr. Cignarale, that offered sort of the timeline of the

 8 various testing processes.

 9          Did you look at any document --

10      MR. STRUMWASSER:  So is it --

11      MR. VELKEI:  Didn't mean to interrupt you.  Do you

12 want to...

13      MR. STRUMWASSER:  I was going object to the last

14 question, but you've asked a new one, so knock yourself

15 out.

16      MR. VELKEI:  Q.  Did you look at any documents

17 that related to the design process that PacifiCare

18 actually used that you are in fact criticizing?

19      A.  No, only the assumed facts.

20      Q.  Okay.  So you were not asked to assume it was

21 reckless, right?

22      A.  You're talking about just this individual

23 category?

24      Q.  Yeah.

25      A.  I don't believe in this individual category I



23281

 1 was asked that.

 2      Q.  But you concluded it was reckless based on

 3 nothing other than the assumptions provided to you,

 4 correct?

 5      A.  Correct, based on the assumptions.

 6      Q.  That would be true of the various criticisms

 7 that you have identified in this particular category,

 8 correct?

 9      A.  I'm not sure.  What would be true?

10      Q.  That you didn't specifically look at any of

11 these processes or issues that are being criticized in

12 this particular area.

13      A.  Correct.

14      Q.  You relied solely on the assumptions that were

15 provided to you?

16      A.  Yes.

17      Q.  Does the Department publish -- or not even

18 publish.

19          Does the Department have some sort of

20 standards that they apply when they look -- or -- they

21 look at operational issues for companies?  I mean, are

22 there certain areas that the CDI traditionally will get

23 involved in that kind of thing?

24      A.  Certainly there's all types of areas in the

25 sense -- it just really depends.  I mean, there's a
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 1 whole financial examination division that goes out, a

 2 field exam division that looks at accounting practices

 3 and financial operations.  There's the fraud division

 4 that looks at a company's special investigation units.

 5          There are claims analysts that look at claims

 6 reserving issues.  There are market conduct examiners

 7 that look at unfair practices.  There is the

 8 conservation and liquidation division that runs

 9 insurance companies and that has quite a bit of

10 knowledge in running insurance companies.  And so there

11 is expertise in various areas, yes.

12      Q.  Are there any standards that you relied upon

13 in offering up the testimony here today?

14      A.  I'm sorry.  Standards for what?

15      Q.  For any of the criticisms that you're making

16 in the testimony.  Have you looked at any standards

17 that the Department typically has, publishes, has

18 internally in connection with rendering any of your

19 opinions in this case?

20      A.  I don't recall there being any publications or

21 documents, no.

22      Q.  Any informal standards that your particular

23 branch utilizes in these kinds of situations?

24      A.  I don't believe so.

25      MR. VELKEI:  I think this is a good time to take a
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 1 break, your Honor.

 2      THE COURT:  Sure.

 3          (Recess taken)

 4      THE COURT:  Okay.  We'll go back on the record.

 5      MR. VELKEI:  Q.  Hello.

 6      A.  Hi.

 7      Q.  All right.  So we're back.  What I did, I took

 8 the liberty of writing up some terms that I've seen in

 9 your testimony over the last hour.  "Serious and

10 foreseeable risk of violations," "reckless and

11 foreseeable."  And you recall we've seen this in the

12 context of looking at your written testimony, sir?

13      A.  I don't know this morning if we actually

14 looked at the term "reckless."

15      Q.  We had several questions on it.  But let's

16 jump back to that.  It was on the late-paid claims, so

17 let's get back there, sir.  I'll give you the page cite

18 if you give me one second.  So Page 110, Line 21.

19      A.  Okay.  Yes?

20      Q.  If I understand your testimony correctly, that

21 I should not ascribe any particular importance to the

22 use of one term or another in your testimony; is that

23 correct?

24      MR. STRUMWASSER:  I think that's a little broad.

25 He answered with respect to a specific set of words.
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 1      THE COURT:  Is that an objection?

 2      MR. STRUMWASSER:  Vague.

 3      THE COURT:  All right.  Overruled.

 4      MR. VELKEI:  Can I have it read back?

 5      THE COURT:  Sure.

 6          (Record read)

 7      THE WITNESS:  No, in the sense that they all have

 8 their own level of importance based on the context of

 9 which they're drawn.

10      MR. VELKEI:  Q.  So I cannot use them

11 interchangeably, correct?

12      MR. STRUMWASSER:  Objection, ambiguous.  Which

13 words interchangeably with which words?

14      MR. VELKEI:  The three that are reflected,

15 "serious and foreseeable risk of violations,"

16 "reckless," and "foreseeable."

17      Q.  So I cannot use those interchangeably.  You're

18 not using those interchangeably in your testimony; is

19 that what you're saying?

20      A.  No.  I think that they all are very similar in

21 their meanings and intent, so, no.  Whether or not the

22 particular context for any of these, you know, may

23 ascribe it to some different meaning, I couldn't say.

24      Q.  Well, let me just see if I can clarify.

25 Instead of -- had you not used "reckless" and said that
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 1 there was a "serious and foreseeable risk of

 2 violations" associated with the design of these new

 3 processes, would that increase or decrease or otherwise

 4 affect how you treated this as an aggravating factor?

 5      A.  No in the sense that that particular section

 6 doesn't discuss aggravating factors.

 7      Q.  Is "reckless" worse than "serious and

 8 foreseeable risk of violations," Mr. Cignarale, in your

 9 opinion, based on what you've done in your testimony?

10      A.  I would need to know the context of each one

11 of those.  But they're relatively similar.

12      Q.  Okay.  So as you sit here today, I mean, just

13 looking at those terms, the meanings that they have in

14 your mind are generally the same, "foreseeable,"

15 "reckless" and "serious and foreseeable risk of

16 violations"?

17      A.  They're generally the same in terms of if you

18 want to group, you know, the first phrase, "serious and

19 foreseeable risk of violations" with "reckless" and

20 "foreseeable," then it becomes more similar, yes.

21      Q.  I don't want to group it.  I just want to

22 understand how you're using the terms.  So take me out

23 of the equation.

24          Can I infer from your use of the terms that

25 you're using them -- you consider these terms, "serious
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 1 and foreseeable risk of violations," "reckless," and

 2 "foreseeable" as generally the same for purposes of

 3 your testimony?

 4      A.  No.

 5      Q.  So --

 6      A.  Because they're different words.  You know,

 7 there's -- "reckless" is not the same as "foreseeable."

 8 And that's why if you want to say "reckless and

 9 foreseeable" is similar to "serious and foreseeable

10 risk of violations," I'm willing to agree to that.  But

11 I'm not willing to agree that the word "foreseeable" is

12 similar to the word "reckless" or to the word

13 "serious."

14      Q.  Okay.  So which of those three terms in your

15 mind is the most serious -- "reckless," "foreseeable,"

16 or "serious and foreseeable risk of violations"?

17      MR. STRUMWASSER:  I'm sorry.  I think that's an

18 unintelligible question, especially when "serious" is

19 one of the words.

20      THE COURT:  Have you ranked them in any way in

21 your mind?

22      THE WITNESS:  No, I have not ranked them in any

23 way in my mind.  And it would be based on the context

24 in which I presented them in my testimony.

25      MR. VELKEI:  Q.  Going back to Page 110 and your
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 1 use of "reckless" at Page 21.

 2      THE COURT:  You mean Line 21?

 3      MR. VELKEI:  Line 21, thank you.

 4      Q.  Could we replace that with one of the other

 5 terms, "foreseeable" or "serious and foreseeable risk

 6 of violations" and would that have the same meaning in

 7 your mind?

 8      A.  No, I wouldn't change that.

 9      Q.  So at least in this context, "reckless" is

10 worse than "serious and foreseeable risk of

11 violations"?

12      A.  I don't really have a thought as to whether

13 it's more or less serious.  I believe it's appropriate

14 for this particular context and the use that I put it

15 to.

16      Q.  Would you reach the same conclusion if we

17 said, instead of saying "reckless," said it was

18 "foreseeable that the design process would create

19 errors"?

20      A.  I don't know.  I'd really to have go through

21 entire category, review it.  I mean, as I said earlier,

22 I don't consider the word "foreseeable" to be similar

23 to the word "reckless."  They're two different terms

24 used for two different purposes.

25      Q.  I'm just trying to understand what standard
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 1 you're holding responsible to.  Is it a standard of

 2 foreseeability, recklessness or this other category of

 3 serious and foreseeable risk of violations?

 4      MR. STRUMWASSER:  Your Honor, he's arguing with

 5 the witness.  The witness has used the words that the

 6 witness has used.

 7      THE COURT:  I'm going to sustain an objection to

 8 that question.  You can rephrase.

 9      MR. VELKEI:  Thank you, your Honor.

10      Q.  For purposes of your testimony, in using

11 integration practices sort of as an aggravating factor,

12 is it enough for you to say that the practice or the

13 risk was foreseeable, or must something more be shown,

14 in your opinion, to make an integration practice the

15 subject of an aggravating factor?

16      A.  It would depend on the -- was that a yes-or-no

17 question?  I wasn't sure.

18      MR. VELKEI:  I wasn't sure.

19          Maybe we can read the question back, your

20 Honor?

21      THE COURT:  Sure.

22          (Record read)

23      MR. VELKEI:  I would say it's a yes-or-no

24 question.

25      THE COURT:  We could start with yes or no, and you
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 1 can explain it.

 2      THE WITNESS:  How about it may or may not be,

 3 depending on the particular context I use it and the

 4 particular factor that I was analyzing.

 5      MR. VELKEI:  Q.  Let's go with late pays.  I'm

 6 assuming there's is -- you have talked about certain

 7 criticisms of integration practices.  I'm assuming you

 8 considered those to be an aggravating factor?

 9      A.  I used it -- integration practices -- I used

10 the integration practices as a -- either a mitigating

11 or an aggravating factor in this particular category.

12      Q.  Focusing on the use of it as an aggravating

13 factor -- okay?  And just have that in mind.  And I

14 have a question for you.

15          Is it enough, in your opinion, in utilizing

16 that as an aggravating factor, that there was some

17 foreseeable risk of violations?  Or is it, in your

18 opinion, you're holding PacifiCare to a higher standard

19 of recklessness or something that is a serious and

20 foreseeable risk of violations?

21      MR. STRUMWASSER:  I would like to interpose an

22 objection here.  The question to which he's been

23 directed is not the application of the point 12

24 factors.  It's the determination of whether it's

25 willful or unwillful.  Is Mr. Velkei defining willful
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 1 or non-willful as an aggravating factor?

 2      MR. VELKEI:  That's a fair point.

 3      THE COURT:  I have to say that I'm losing track.

 4          So late pays you found to be willful, correct?

 5      THE WITNESS:  Yes.

 6      MR. VELKEI:  Q.  Okay.  In that context, did you

 7 consider the integration practices to be an aggravating

 8 factor?

 9      MR. STRUMWASSER:  Where aggravating means making

10 it willful?

11      THE COURT:  No, I don't think so.

12          Is that what you mean?

13      MR. VELKEI:  No, no.  Just -- to the point the

14 examiner said, there's willful analysis, and then they

15 look at aggravating factors.

16      THE COURT:  Right.

17          So it was part of your analysis that made it

18 willful?

19      THE WITNESS:  Yes.

20      THE COURT:  Now, when you decide how much the

21 penalty should be, you look at aggravating and

22 mitigating factors.

23      THE WITNESS:  Yes.

24      THE COURT:  Did you look at that as also an

25 aggravating factor?
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 1      MR. STRUMWASSER:  Thank you, your Honor.  That

 2 helped.

 3      THE WITNESS:  I believe so, yes.  Let's see.

 4          I used it as a mitigating -- I mentioned it in

 5 the mitigating factor in remedial actions, Page 111,

 6 Line 22.  I address it on the good faith attempt to

 7 comply with the regulations, Page 112 Lines 5 through

 8 12, as an aggravating factor.

 9          And I believe I represented an aggravating

10 factor with regard to 2695.12(a) 13, Page 112,

11 beginning on Line 16.  And that appears to be the

12 locations.

13      MR. VELKEI:  Q.  So in using the integration

14 practices that you've identified as an aggravating

15 factor, it appears that you've held the company to a

16 standard of foreseeability.  Correct?  Focusing your

17 attention on Page 112, sir.

18      A.  I wouldn't say -- no, I wouldn't say that I

19 held it to a standard.  I just identified my conclusion

20 that the problems, for example, on Line 23, "Lason's

21 document routing problems were also foreseeable given

22 the design of the routing system."

23      Q.  Right.  So you relied solely on the

24 foreseeability of certain conduct as the basis for your

25 application of aggravating circumstances around these
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 1 particular integration practices, correct, sir?

 2      A.  No.

 3      Q.  Can you show me any other standards you

 4 applied other than foreseeability, specifically with

 5 respect to use of integration practices as an

 6 aggravating factor?

 7      A.  Yes, on Line -- I'm sorry, Page 112 in the --

 8 when I drew my conclusion with regard to did PacifiCare

 9 exhibit a good faith attempt to comply with these

10 regulations, I spoke about Line 9, "PacifiCare refused

11 to invest in appropriate testing and quality control

12 measures and exhibited an alarming lack of urgency in

13 addressing issues that the company knew to be causing

14 late-paid claims despite assuring the Department that

15 it was correcting these issues."  That's one of the

16 areas.

17      Q.  With regard to the area that you just

18 identified, were you applying a foreseeability

19 standard, a reckless standard, or the conclusion that

20 the practices created a serious and foreseeable risk of

21 violations?

22      A.  I wouldn't categorize it in any of those

23 areas.  I drew conclusions which I stated in the

24 testimony.  I evaluated whether, in my opinion, based

25 on the assumptions I was provided, whether I was able
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 1 to conclude whether PacifiCare exhibited good faith

 2 attempt to comply with the regulations.

 3          I concluded, based on the facts that I

 4 provided below which I read, that, no, in my opinion,

 5 PacifiCare did not exhibit a good faith attempt to

 6 comply with these regulations.

 7      Q.  You appear to apply a recklessness standard

 8 with respect to whether or not PacifiCare was willful

 9 in this particular category, correct?  Focusing your

10 attention on Page 110, Lines 16 through 25.

11          And Chuck, if you could put those on the board

12 and blow them up, I would appreciate it.  Maybe you can

13 highlight the "recklessly."

14      A.  No, I wouldn't agree that I applied a reckless

15 standard.  What I would say is that I drew -- I stated

16 my conclusion based on the facts I was assuming in this

17 category that PacifiCare recklessly designed new

18 processes with UFE, Lason's correspondence routing, et

19 cetera.

20      Q.  Can we conclude, sir, that you weren't

21 applying any particular standard but basically going

22 off your impressions and experience in assessing each

23 of these categories?

24      A.  No.  I would state that each of these

25 categories are standards.  Each of the regulations in
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 1 question that may have been violated are standards.

 2 Each of the statutes that may have been violated, in

 3 themselves, contain standards.  The 790 provisions

 4 contain standards, as well as the 790.035 section.

 5      Q.  Maybe we sort of take it up a couple notches

 6 and see if we can at least identify the remaining

 7 buckets where you conclude that integration practices

 8 established an aggravating factor with regard to any

 9 particular bucket.

10          So maybe we could look at PacifiCare's failure

11 to pay interest on late-paid claims.  Is it your

12 conclusion, sir, that integration practices contributed

13 to the violations in that case?

14      A.  I don't believe I drew any conclusions with

15 regard to integration practices in that area.  There

16 was a mention of assumption that I was asked to look at

17 on Page 115, Lines 19 through 22, that discusses the

18 RIMS system.  Conceivably that could have been an

19 integration issue with regard to the prior assumptions

20 with regard to some of the deficiencies in RIMS.

21          But I did not feel, in looking at that

22 particular assumption, that it was necessary to impact

23 my conclusions in the factors that I address for that

24 category.

25      Q.  Okay.  Now, in the context of going through
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 1 these different buckets, you have essentially been

 2 referring to your written testimony in determining

 3 whether in fact integration practices served as a basis

 4 of an aggravating factor, correct?

 5      A.  Generally, yes.

 6      Q.  So in the interest of moving the process

 7 along, to the extent any of the remaining buckets where

 8 I don't see reference to integration practices as an

 9 aggravating factor, I can assume, then, that that was

10 not a consideration in the assessment of your penalty,

11 correct?

12      MR. STRUMWASSER:  Excuse me, that phrase

13 "integration factors" or reference to -- "integration

14 practice" or the reference to integration events?

15      THE COURT:  I'm sorry.  Do you have an objection?

16      MR. STRUMWASSER:  Sure.  Objection.  He's asking

17 about what inference he may draw if he doesn't see the

18 words "integration practice" in the other categories.

19          The witness has taken great pains to say,

20 "Sometimes I use that phrase; sometimes I use other

21 phrases for the same thing."

22          Is the question, "Where I don't see the words

23 'integration practice,' may I assume you didn't

24 consider it?"  Or is his question, "Where I don't see

25 any reference to facts concerning integration
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 1 practices, you didn't consider it?"

 2      THE COURT:  Could you read the question back.

 3          (Record read)

 4      THE COURT:  Whatever objection there was is

 5 overruled.

 6          If you can, answer the question.

 7      THE WITNESS:  I would say no in the sense that

 8 whether or not I used the term  "integration

 9 practices," or even some variation on the word

10 "integration" is not the relevant issue with regard to

11 whether I may have considered an aggravating factor.

12          However, if I did mention issues with regard

13 to the specific integration, such as EPDE, Lason,

14 Accenture, WestCorp, or Duncan or any of the other

15 integration outsourcing, as well as other

16 non-outsourcing-type integration issues, then -- and I

17 felt they impacted the factors that I reviewed for each

18 of these categories, then I would have mentioned those

19 particular issues in the categories that I reviewed.

20      MR. VELKEI:  Q.  Going back to your conclusion

21 that the late pays were willful, if you had concluded

22 that PacifiCare had been negligent but not reckless

23 with respect to the integration activities identified,

24 would you still have concluded that PacifiCare had

25 behaved willfully?
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 1      A.  Can I hear the question?

 2      THE COURT:  Sure.

 3          (Record read)

 4      THE WITNESS:  I'm sorry.  I didn't get the end of

 5 that.

 6          (Record read)

 7      THE WITNESS:  Yes.

 8      MR. VELKEI:  Q.  In making certain criticisms

 9 around the integration activities, to the extent that

10 you're treating that -- a particular practice around

11 integration as an aggravating factor -- is it in fact

12 the case that you are assuming that those practices

13 caused some of the violations at issue in this case?

14      A.  I'm really -- I apologize, I lost the question

15 again.

16          (Record read)

17      THE WITNESS:  Yes, in certain cases.  I can't say

18 without looking at each of the individual areas and

19 what particular factors and the context of where I may

20 have addressed those.

21      MR. VELKEI:  Q.  But generally speaking, you would

22 agree with me that something shouldn't be an

23 aggravating factor unless it contributed on some level

24 to the alleged violations at issue in this case,

25 correct?
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 1      A.  No, not completely.  I would have to say that

 2 there could be issues with regard to those areas in

 3 certain categories that it may be applicable to.  So

 4 not looking at the individual categories, I don't know.

 5      Q.  Referring Page 15, Mr. Cignarale, Lines 19

 6 through 28.  Would you take a look at that, sir, and

 7 let me know when you're done.

 8      THE WITNESS:  Okay.

 9      MR. VELKEI:  Q.  Lines 19 to 20, "There's a

10 reasonable inference that, for instance, Lason losing

11 documents for months contributed to late payment of at

12 least some claims."  Do you see that?

13      A.  Yes.

14      Q.  As we've previously seen, the criticisms you

15 had around Lason formed part of the basis for

16 concluding that there were aggravating circumstances

17 around late pays, correct?

18      A.  I believe so, yes.

19      Q.  Your conclusion or your inference was that

20 Lason had contributed to some of the late pays at

21 issue, correct?

22      A.  In this particular -- I'm not sure.  In this

23 particular Page 15 section or in the actual timely pay

24 section?

25      Q.  "It is a reasonable inference that, for
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 1 instance, Lason losing documents for months contributed

 2 to the late payment of at least some claims."

 3          Referencing that testimony, Mr. Cignarale, you

 4 are in fact making the conclusion that the issues

 5 around Lason contributed to at least some of the

 6 late-paid claims, correct?

 7      A.  Yes.

 8      Q.  Right.  Presumably, if in fact it was not the

 9 case, if Lason did not cause any of the late pays, I'm

10 assuming that Lason would not form the basis of an

11 aggravating factor around late pays, correct, sir?

12      A.  Yes, but there could be other factors besides

13 integration issues that might still pertain to that

14 category.

15      Q.  I'm focusing on integration issues.  And you

16 even contemplate the possibility, to the extent we have

17 evidence that other causes -- to the extent there is

18 evidence that might contradict the inferences being

19 drawn here, you would certainly consider them, correct?

20      A.  Yes.

21      Q.  And presumably, to the extent those inferences

22 or the evidence demonstrated that, in fact, Lason was

23 not a contributing factor, that would be enough for you

24 to eliminate that as an aggravating factor around late

25 pays, correct?
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 1      A.  Yes, in the abstract just to Lason, yes.

 2      Q.  You've certainly heard of Mr. Ronald Boeving,

 3 Mr. Cignarale?

 4      A.  Yes.

 5      Q.  He was offered as an expert on integration

 6 issues; you're aware of that?

 7      A.  Yes.

 8      Q.  Did you read his testimony?

 9      A.  Some of it, yes.

10      MR. VELKEI:  I'd like to show you what's been

11 entered into evidence as Exhibit 5593.

12          And Chuck, if you could put that on the board.

13          I'm going to have to give you my copy,

14 Mr. Cignarale, if you'd like.

15          Your Honor, do you need a copy?

16      THE COURT:  Not at the moment.

17      MR. VELKEI:  Okay.

18      THE WITNESS:  Okay.

19      MR. VELKEI:  Q.  Were you aware that Mr. Boeving

20 testified that he did not link any integration mistake

21 to any of the alleged categories of violations in the

22 case, sir?

23      A.  I don't recall that specifically.

24      Q.  Assuming this in fact is true and represented

25 as I stated, I'm assuming that would change your view
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 1 of whether any of the integration practices constituted

 2 aggravating circumstances justifying part of the

 3 penalty in this case, correct?

 4      MR. STRUMWASSER:  Objection, ambiguous, "this"

 5 being --

 6      THE COURT:  Sustained.

 7      MR. VELKEI:  Q.  Okay.  I want you to assume that

 8 the representations I've made are true and this is an

 9 exhibit that's entered into evidence.  Would this

10 change your view whether integration practices

11 contributed -- let me rephrase this.

12          Assuming that in fact what's reflected in 5593

13 is true, would this change your view that integration

14 practices should be the source of any part of your

15 penalty in connection with the testimony you're

16 offering here today?

17      MR. STRUMWASSER:  Same objection, it's ambiguous

18 as to what "this exhibit is true" means.

19      THE COURT:  I'm not sure that's true.  And he gave

20 the number of the exhibit.  So they're -- assuming that

21 there's no link between -- he can ask to assume that.

22      MR. STRUMWASSER:  I understand that, but it's the

23 distinction between there is no link and Mr. Boeving

24 drew no connection.  In other words, is it

25 Mr. Boeving's opinion or is the evidence bereft -- the
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 1 record bereft of the evidence of the thing?  That's the

 2 distinction.

 3      MR. VELKEI:  Mr. Boeving's opinion.  As the

 4 integration expert offered by the CDI, Mr. Boeving

 5 concluded there was no link to the integration mistakes

 6 reflected there.  He certainly found none.

 7      MR. STRUMWASSER:  Still not a correct

 8 representation, but if he wants to make that

 9 representation in an assumption, I will withdraw the

10 objection.

11      THE COURT:  Okay.

12      MR. VELKEI:  Would this change your view --

13      THE COURT:  Don't say "this."

14      MR. VELKEI:  Q.  Would what's represented in

15 Exhibit 5593 change your view of whether the

16 integration practices should contribute to the penalty

17 you are proffering in this case here today?

18      A.  It might.  To the degree that any of the

19 factors that I considered in any of the individual

20 categories relate to integration mistakes, yes.

21          However, to the degree that -- and, again,

22 assuming this is accurate.  I'm asked to assume that.

23 To the degree that I may have mentioned issues relating

24 not just to integration mistakes but to integration

25 practices or other aspects of integration, then no.
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 1      Q.  So your testimony, sir, is that -- and I

 2 appreciate that testimony you've offered, but to the

 3 extent there was not even an integration -- there was

 4 no -- rephrase.

 5          To the extent there was not a mistake

 6 associated with the integration, in your view, the

 7 integration can still serve as a basis at least on some

 8 theoretical level with assessing penalty in this case?

 9      A.  I just don't know the answer.  In all

10 likelihood, maybe I could agree to that.  But -- agree

11 to the presumption that there weren't -- that none of

12 the issues should not be an aggravating factor.  I just

13 don't know whether there were any areas where I felt it

14 was outside of the assumptions here in this question.

15      Q.  Focusing now on this issue of no mistakes,

16 integration practice, if there's no connection between

17 an integration practice and the alleged violations at

18 issue in this case, is it still your view that

19 integration practices may still form the basis of some

20 part of your penalty, sir?

21      MR. STRUMWASSER:  Objection, ambiguous.

22      THE COURT:  Do you understand the question?

23      THE WITNESS:  Yes.

24      THE COURT:  All right.  I'll allow it.

25      MR. VELKEI:  Can we have it read back, your Honor?
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 1      THE COURT:  Sure.

 2          (Record read)

 3      THE WITNESS:  No, if integration issues and

 4 integration practices means any aspect of the

 5 integration process, then no.

 6      MR. VELKEI:  Q.  So one must find a link between

 7 the integration practice and the alleged violation for

 8 that to form a basis of your penalty, correct?

 9      A.  No, I didn't -- the link is not what I would

10 agree to.  There needs to be a causal link between the

11 two.

12      Q.  There has to be a causal link in order for a

13 particular integration practice to form the basis of

14 some penalty in this case?

15      A.  No, I disagree with that.  The link is only

16 relative to any mitigating or aggravating factors

17 and/or issues with regard to knowingly or willful.  The

18 lack of a link to an integration mistake doesn't mean

19 that a violation hasn't occurred.

20          Violations still have occurred.  And to the

21 extent violations have occurred and are identified and

22 proven, then that would form the basis of a penalty for

23 me, irregardless of this particular assumption that

24 you're asking me to assume.

25      MR. VELKEI:  This is a good time to take a lunch
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 1 break, your Honor, if that's okay.

 2      THE COURT:  Okay.  1:30.

 3          (Whereupon, the luncheon recess was taken

 4           at 11:52 o'clock a.m.)
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 1

 2                     AFTERNOON SESSION

 3          (Whereupon, all parties having been

 4           duly noted for the record, the

 5           proceedings resumed at 1:40 p.m.)

 6      THE COURT:  We'll go back on the record.

 7            EXAMINATION BY MR. VELKEI (Resumed)

 8      MR. VELKEI:  Q.  Good afternoon, Mr. Cignarale.

 9 How are you today?

10      A.  Fine, thank you.

11      Q.  Or this afternoon, I should say.

12          Okay.  Yesterday afternoon we spent a little

13 bit of time talking about potential harm in this case.

14 Do you recall questions in that period toward the end

15 of the day?

16      A.  Yes.

17      Q.  I asked you about whether you could identify

18 anybody here who the Department contended was turned

19 away from medical treatment as a result of any issues

20 in this case.  Do you recall that?

21      A.  Not specifically.

22      Q.  Well, we talked about, to the extent that

23 there were specific instances, they would be reflected

24 in your assumptions in the written testimony, correct?

25      A.  I don't recall.
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 1      Q.  You don't remember?

 2      A.  No.

 3      Q.  Okay.  So I went to the trouble of looking

 4 through the written testimony, your written testimony,

 5 the assumptions as well as through just generally the

 6 record.  And I did identify that Mrs. W there, the

 7 contention was made, in fact testimony was offered in

 8 this hearing that Mrs. W's son was denied medical

 9 treatment through some actions of PacifiCare that are

10 at issue in this case.  So I'd like to spend some time

11 exploring that with you here today.  Okay?

12      A.  Yes.

13      Q.  If you turn to Page 103 of the testimony, the

14 written testimony, you reference a member at

15 Lines 3 to 7.  Just to ask you just to confirm,

16 Mr. Cignarale, that this involves Mrs. W.  That's who's

17 being referenced there, if you know?

18      A.  Line 3, "another member"?

19      Q.  Line 3 to 7, sir?

20      A.  I don't know.  These are assumptions provided

21 to me.  It's not my actual testimony.

22      Q.  Okay.  Now, if I recall your background,

23 experience, you were involved as a compliance officer

24 for several years in the course of your employment with

25 the Department of Insurance, correct?
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 1      A.  Yes.

 2      Q.  So presumably at this point you've dealt with

 3 hundreds of consumer complaints?

 4      A.  Yes.

 5      Q.  Probably thousands, sir?

 6      A.  Probably.

 7      Q.  So what I'd like you to do is help me walk

 8 through the complaint file in this matter that's of

 9 record in the case and make sure we can understand

10 together what actually happened.

11          So I'd like to, if I could, give you a copy of

12 what's been previously entered into evidence as Exhibit

13 128.  So hopefully I've got a copy of this for you --

14 and I do.

15          If you want to take a minute to sort of look

16 this over.  And I'm going to walk through pages of it

17 with you.

18      MR. STRUMWASSER:  Is the representation being made

19 that this is the complete complaint file?

20      THE COURT:  He said it's Exhibit 128.

21      MR. STRUMWASSER:  I know it's 128, but his

22 preamble was that it's a complaint file.  My

23 recollection, which may be faulty at this point, is

24 that it's excerpts from the complaint file.

25      MR. VELKEI:  Whatever the Department's relying on
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 1 in Exhibit 128 is what I'm using.  I don't want to make

 2 any representations beyond that.

 3      MR. STRUMWASSER:  Very good.

 4      MR. VELKEI:  I guess I should ask, is the

 5 statement from the Department this is not a complete

 6 copy of the complaint file?  Are they sure this is the

 7 complaint itself?

 8      MR. STRUMWASSER:  I don't recall now.  I thought

 9 it was thicker than this, but it's been a while.

10 Actually, I'm not sure that this is from the complaint

11 file or if it's not --

12      MR. VELKEI:  It's the actual complaint.

13      MR. GEE:  It's whatever the testimony was about

14 128 when we introduced it.

15      THE COURT:  Mr. Gee, do you know what that is?

16      MR. VELKEI:  And so that is the complaint.

17      MR. GEE:  I'm looking that up right now.  This has

18 been over a year now.

19      MR. VELKEI:  Shall we wait?

20      MR. GEE:  It's your examination.

21      MR. VELKEI:  I'm happy to proceed unless you'd

22 like me to wait.

23      THE COURT:  Go ahead.

24      MR. VELKEI:  Thank you, your Honor.

25      Q.  Okay.  So have you had an opportunity look at
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 1 Exhibit 128, sir?

 2      A.  Not all the pages.  I can either do that or I

 3 can do it as we go along.

 4      Q.  Let's go together through it if you don't

 5 mind.  I just had questions about particular pages.

 6          So as evidenced by Exhibit 128, this

 7 particular complaint was filed by the complainant

 8 Mrs. W on March 20th, 2006, correct?

 9      A.  Yes, and it appears that's when the Department

10 received it.  Yes.

11      Q.  Right.  And to be clear, it involves a

12 complaint related to a date of service of December 2nd,

13 2005, correct?

14      A.  That's what it says on the complaint form.

15      Q.  That's before the acquisition of PacifiCare

16 and United even was completed, correct?

17      A.  I don't know.

18      Q.  You don't know?  Okay.  So if you would turn

19 with me, if you could, to 225091 and if you would --

20          Chuck, if you would put that up on the screen

21 and blow up No. 14.  Maybe you could highlight the

22 first line of that, first sentence.

23      A.  Okay.

24      Q.  So according to this complaint, as of March

25 8th, 2006, the issues with respect to getting claims
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 1 paid had in fact been resolved, even according to

 2 Mrs. W, correct?

 3      A.  All I know is what I see in this document.

 4      Q.  Is that a yes or no?

 5      A.  That's what the document says.

 6      Q.  Okay.  And at some point, that complaint was

 7 closed.

 8          Now, I'd like to show you what's exhibit --

 9 the next exhibit, which is Exhibit 5086.  It's been

10 entered into evidence.

11      MR. STRUMWASSER:  May I just note for the record

12 that there are dates of service in 128 after

13 January 1, 2006.  So Mr. Velkei's representation that

14 the date of service in 128 was December 2, 2005 is

15 incorrect.

16      MR. VELKEI:  I made no representation.  I asked a

17 question.

18      Q.  If in fact there's references to other dates

19 of service at issue, we can certainly agree,

20  Mr. Cignarale, that, at least as of March 8th, 2006,

21 as evidenced by Mr. W's complaint, the matters had been

22 resolved, correct?

23      MR. STRUMWASSER:  There's no foundation.  The

24 witness has said that he doesn't recognize the

25 document.
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 1      THE COURT:  Actually, that isn't what the document

 2 says.  I don't want to be picky about it, but the

 3 document says that, according to somebody else, it's

 4 been solved, not according Mrs. W.

 5      MR. STRUMWASSER:  Your Honor, also on the first

 6 page, which I believe Mr. Velkei is referring to as a

 7 date of service of December 2, 2005, the actual line

 8 says, "The date loss occurred or began if that's

 9 applicable."

10      THE COURT:  There is an EOB on the back that's

11 dated February 7th, 2006 for a date of service

12 January 16th, '06 where the son was found ineligible.

13 So the document speaks for itself.  What do you want to

14 know?

15      MR. VELKEI:  I'd like to question this witness

16 about the documents.  He's a former compliance officer,

17 your Honor.

18      THE COURT:  Okay.

19      MR. VELKEI:  If we could go back to the prior

20 exhibit, Chuck, which is the 128.

21      Q.  Is it standard procedure, Mr. Cignarale, that

22 the Department requests as part of its complaint form

23 what a particular complaint is seeking by way of

24 relief?

25      A.  I mean, yes, on a general basis, not in terms
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 1 of relief.  The consumer isn't always in a position to

 2 understand what their rights are and what possible

 3 relief they might get.  We just ask them what they

 4 believe to be a fair resolution of their complaint.

 5      Q.  Okay.  Terrific.  So if we go to the second

 6 page.

 7          Chuck, if you could just look -- in fact

 8 there's a separate line item.  It's No. 14 if you go

 9 down the page.

10          That's what you're referring to here when it

11 says, "What do you consider to be a fair resolution to

12 your problem?"

13      A.  Yes.

14      Q.  This is standard language that's in any

15 complaint form that a complainant fills out, correct?

16      A.  For the most part, yes.

17      Q.  So let's go to the end of the attached letter,

18 which is the description under 14.  And that was the

19 last page we were looking at before we moved on to the

20 next exhibit.  Perhaps I did so too quickly.

21          So that would be Bates No. 225091.

22      A.  Okay.

23      Q.  Okay?  So in terms -- this is in fact Mrs. W's

24 description of what she is seeking by way of a fair

25 resolution, you would agree?
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 1      A.  It's her response to that question.

 2      Q.  Right.  And the response does not include any

 3 request for payment, correct?

 4      A.  I don't see any.

 5      Q.  In fact, she makes the statement -- Mrs. W

 6 makes the statement that, "As of March 8th, 2006, we

 7 were informed by Claims Adjuster Trenise that all

 8 claims submitted to date have been paid and assured

 9 that our family will not have any further problems in

10 having claims paid."  Do you see that, sir?

11      A.  Yes.

12      Q.  So her request by way of this complaint is for

13 some form of written policy statement to PacifiCare

14 personnel as well as to PacifiCare Small Group clients,

15 correct?

16      A.  In general, yes.

17      Q.  She doesn't identify any particular issues

18 that remain around the particular payments, whether

19 there are one or multiple, that are reflected in 128,

20 correct?

21      A.  Not in this document here.

22      Q.  Okay.  So let's turn, then, if we can to the

23 next document.  Did I have a chance to give it to you

24 yet or -- this is the 5086.

25      A.  Yes.



23315

 1      Q.  Why don't you just take a moment to look that

 2 over, sir.  Let me know when you've had a chance to

 3 look through it.

 4          And Chuck, maybe you can get it on the screen

 5 too.

 6      MR. STRUMWASSER:  While he's looking at that, at

 7 Page 805 of the record -- boy, those were the days --

 8 this Exhibit 128 is represented as a part of the claim

 9 file -- complaint file rather, excuse me.

10      MR. VELKEI:  I want to ask a clarifying question

11 because this is the actual complaint.  It may not be

12 the entire complaint file, but it is in fact the actual

13 complaint, "this" being the prior exhibit, 128.

14      MR. STRUMWASSER:  What --

15      THE COURT:  128.

16      MR. VELKEI:  Chuck, maybe you better put that back

17 up on the screen.  128.  We're still not done with that

18 document.

19      MR. STRUMWASSER:  The first page you're saying is

20 the entire complaint?

21      MR. VELKEI:  Let me just ask the question once the

22 witness has had a chance to finish looking at the

23 document.

24      THE WITNESS:  Okay.

25      MR. VELKEI:  Q.  So let's go back to 128.  I'm
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 1 sorry, Mr. Cignarale, to keep taking you there, but you

 2 obviously have more familiarity with these things than

 3 I do.

 4          This would appear to in fact be the actual

 5 complaint that Mrs. W submitted in connection with the

 6 particular claims at issue, correct?

 7      A.  Yes, or at least a portion of it, yes.

 8      Q.  Do you see anything that appears obviously

 9 missing from this document with respect to what's

10 actually required in a complaint as opposed to the

11 whole complaint file?

12      A.  No.  But I wouldn't -- I mean, a complaint can

13 be submitted on -- with just the form or with a

14 thousand documents attached to it.  I have no way of

15 knowing what the complaint was.

16      Q.  How many documents were attached to it is what

17 you're saying?

18      A.  Correct.

19      Q.  But the actual complaint form appears to be

20 complete, correct?

21      A.  Sure.

22      Q.  And then Mrs. W references an attached letter

23 that also appears to be complete, correct?

24      A.  I'm not sure what you mean by "complete."

25      Q.  It's got what appears to be a signature that
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 1 was blacked out at 25091, so at least the letter that's

 2 being referenced in the form would appear to be

 3 complete, correct?

 4      MR. STRUMWASSER:  No foundation.

 5      THE COURT:  Do you know?  Can you tell any more

 6 than I can?

 7      THE WITNESS:  I really don't know other than what

 8 I see in this document.  And again, a complaint can be

 9 a one-page complaint or it can be a several-page

10 complaint.  Whether or not it's complete, I really

11 can't say.

12      MR. VELKEI:  I would suggest we move on.  I think

13 we're sort of beating a dead horse at this point.

14      Q.  Why don't we turn to 5028.

15      THE COURT:  5086, you mean?

16      MR. VELKEI:  5086.  Thank you.

17      Q.  Now, Mr. Cignarale, this would appear to be a

18 complaint that was filed by Mrs. W against Blue Cross

19 Life and Health Plan, correct?

20      A.  I don't know.  I mean --

21      Q.  It's hard to tell without her name being

22 included; is that the issue?

23      A.  In general, yes.

24      Q.  Perhaps we can get a stipulation that this is

25 in fact the complaint file involving Mrs. W.
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 1 Otherwise, your Honor, we have a little bit of a

 2 problem without reference to a specific name.

 3      MR. STRUMWASSER:  I think they were the sponsors

 4 of this.  I don't know how it was authenticated.  I

 5 suspect he's right, but this is not our exhibit.

 6      MR. VELKEI:  Got forbid you would stipulate to

 7 that.  Clearly there's a redaction that references a

 8 "W."  I think there's a reasonable inference that the

 9 "W" that's being referred to is Mrs. W.

10      Q.  But for purposes of my question,

11 Mr. Cignarale, I just want you to assume that this is a

12 complaint filed by. Mrs. W.  Okay?  If I turn out to be

13 wrong, then this testimony is all for nothing.  But I

14 want you to assume for purposes of these questions that

15 this is Mrs. W involved.

16          Now I'd like you to turn to the second page,

17 if we could, which is 234026.  Do you see that, sir?

18      A.  Yes, I do.

19      Q.  This appears to very clearly be a complaint

20 against Blue Cross Life and Health Plan dated February

21 21st, 2007, correct?

22      A.  I would say no, it looks to be a referral.

23 This document by itself looks to be a referral from

24 Department of Managed Healthcare referencing --

25      Q.  Thank you for that clarification.  The
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 1 following page, if we go to that 234607, actually looks

 2 to be the beginning of the actual complaint against the

 3 particular health insurer, correct?

 4      MR. STRUMWASSER:  No foundation.

 5      THE COURT:  If he knows.

 6      THE WITNESS:  It could be, I don't know what the

 7 complaint form looks like at DMHC.  I have no reason to

 8 suggest it's not.

 9      MR. VELKEI:  Q.  Okay.  Then clearly the insurer

10 that's referenced here on this complaint form is Blue

11 Cross Life and Health Plan PPO Incentive, correct?

12      A.  Yes.

13      Q.  Do you see any reference to PacifiCare on that

14 page?

15      A.  No.

16      Q.  So specifically, the complaint form requests

17 the name of the health plan that is the subject of the

18 complaint, and PacifiCare is not included on it,

19 correct?

20      A.  Correct.

21      Q.  Now I'd like to turn if we can to the first

22 page of 5086, which is 234605.

23      A.  Okay.

24      Q.  Are you familiar with a gentleman by the name

25 of Steve Brunelle?
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 1      A.  Yes.

 2      Q.  He's somebody that works in your branch,

 3 correct?

 4      A.  Yes.

 5      Q.  And how long -- I may have asked this of you,

 6 but how long has he worked at the Department?

 7      A.  I'm not sure.

 8      Q.  Seasoned compliance officer?

 9      A.  My understanding he's a senior compliance

10 officer, senior insurance compliance officer.

11      Q.  Do you consider him to be a capable compliance

12 officer?

13      A.  Yes.

14      Q.  So the note as it appears is Mr. Brunelle is

15 requesting that a file -- a new file for a complaint

16 against PacifiCare be set up.  Do you see that?

17      A.  Yes.

18      Q.  And this is even though the complaint itself

19 acknowledges that it's against Blue Cross, correct?

20      A.  In -- yes, with regard to Page 4607.

21      Q.  But we're talking about the same 5086 either

22 way?

23      A.  I wouldn't necessarily agree to that.

24      Q.  Okay.  Well, what we see is 5086 appears to be

25 a complaint form brought by Mrs. W against Blue Cross,
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 1 correct?

 2      MR. STRUMWASSER:  It's asked and answered.  And he

 3 said he didn't recognize the form.

 4      THE COURT:  All right.  As near as I can tell,

 5 234605 is the same memorandum with a piece of -- some

 6 kind of Post-It on the front.

 7      MR. VELKEI:  Yes, your Honor.

 8      THE COURT:  Then that page on the back is that

 9 thing under the Post-It.

10      MR. VELKEI:  Thank you, your Honor.

11      Q.  Why don't we move forward, if we can, to the

12 actual document that's attached to the complaint form.

13 In fact, maybe before we do that, on Page 1 of the

14 complaint form without the Post-It, it says very

15 specifically, "Please see attached," referencing some

16 sort of attachment, correct?  Do you see that?

17      A.  Yes.

18      Q.  And the attachment would have been -- appeared

19 to be at the consecutive numbers 234610 through 234615.

20      MR. STRUMWASSER:  What's the basis of that

21 assumption?

22      MR. VELKEI:  It's in consecutive order, and it's

23 part of one exhibit, and it's been authenticated and

24 entered into evidence.

25      MR. STRUMWASSER:  What is it that makes that and
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 1 the not the intervening pages the thing that was

 2 forwarded?

 3      THE COURT:  He said from 10 to 15 and all pages

 4 included.

 5      MR. VELKEI:  Right.

 6      MR. STRUMWASSER:  But not 9?

 7      THE COURT:  Yes, all pages between 10 and 15.

 8      MR. VELKEI:  Q.  Okay.  So, Mr. Cignarale, I want

 9 to start to discuss issues beginning at the very bottom

10 of 234610, beginning with the line, "Blue Cross did in

11 fact pay a substantial amount of the amounts owed on"

12 blank, "surgery, physician and lab."  Do you see that?

13          And I'd like, Chuck, if you could put that at

14 the top and then cut over to the rest of that sentence

15 on the following page.

16          So "Blue Cross did in fact pay a substantial

17 amount of balances owed on" blank "surgery, physician

18 and lab costs, and the bulk of the balances that

19 remained after PacifiCare paid for his first series of

20 infusions, two in March 2006 and one in April 2006."

21 Do you see that?

22      A.  Yes, I do.

23      Q.  If we go on to the next paragraph, sir, it

24 would appear that Mrs. W is complaining that Blue Cross

25 does not continue to make those payments.
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 1          "In September" blank "notified me that Blue

 2 Cross was not going to pay the balance of his infusions

 3 from June and July."  Do you see that?

 4      MR. STRUMWASSER:  I'm going to object to the

 5 relevance.  What's the relevance of Ms. W's complaints

 6 to DMHC against an HMO run by Blue Cross?

 7      MR. VELKEI:  Your Honor, to be clear, the actual

 8 document, Mr. Cignarale pointed it out, this is a

 9 referral from the DMHC to the CDI.  We can sort of

10 spend a minute going over that with Mr. Cignarale and

11 the issue was that Mrs. W was offered by the Department

12 for the proposition that PacifiCare -- actions taken by

13 PacifiCare in connection with this case caused her son

14 to be denied and be turned away from medical treatment.

15 And then we have the allegations in the actual

16 testimony of Mr. Cignarale that, as a result of

17 PacifiCare's actions, Mrs. W had to pay $1500 in claims

18 and was balance billed by a provider.

19          So the point of this complaint, which has been

20 at issue entered into evidence and there's subsequent

21 exhibits to follow, is that all of the payments, the

22 lack of payments were attributable to Blue Cross and,

23 in fact, the denial of treatment as evidenced in this

24 paperwork and others was specifically the result of

25 Blue Cross and not PacifiCare.  So it's highly
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 1 relevant, your Honor.

 2      MR. STRUMWASSER:  And my objection is this witness

 3 did not look at or rely on this document.  And that to

 4 the extent there is something in here about PacifiCare,

 5 and maybe Blue Cross's payments have an implication for

 6 that, they're free to brief that question.  But this

 7 witness hasn't relied on it and doesn't have any

 8 knowledge about it.

 9      MR. VELKEI:  Your Honor, at the time we agreed to

10 this construct where Mr. Cignarale would come in and

11 offer written testimony, it was clear, and it's clear

12 in the stipulation and order that he was being offered

13 and would be cross-examined both upon his submissions

14 with respect to the recommended penalty but also his

15 percipient knowledge with regard to this case.

16          As will become evident, Mr. Cignarale has had

17 some involvement with Mrs. W.  But for this purpose,

18 all I'm trying to establish is, as someone with

19 extensive experience in compliance work, to walk

20 through and establish that in fact PacifiCare had

21 nothing to do with the alleged payment -- underpayments

22 that were made, it was all about Blue Cross.

23          And these are directly -- he has percipient

24 knowledge of some of these issues, and this is directly

25 to the issue.
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 1      THE COURT:  And I assume that it's that, if he

 2 agrees with you on that, you can ask him if that makes

 3 a difference.

 4      MR. VELKEI:  Right.

 5      THE COURT:  So I'll allow it for that purpose.

 6      MR. VELKEI:  Thank you, your Honor.

 7      Q.  So moving on if we can, then, to the

 8 statement, "Shortly thereafter, Blue Cross notified

 9 Dr. Ratiner's office, Rheumatology Therapeutics, that

10 they were not paying any portion of the $1520 balance

11 because they were exercising their rights per their

12 contract."  Do you see that?

13      A.  Yes.

14      Q.  At least as of this point in time, there's

15 nothing contending that PacifiCare had failed to make

16 any payments, correct?

17      MR. STRUMWASSER:  No foundation.

18      MR. VELKEI:  Q.  Based upon the actual complaint

19 file that we are looking at, sir, nothing else.

20      MR. STRUMWASSER:  You're not looking at the

21 complaint file.  You're looking at excerpts of the

22 complaint file.

23      MR. VELKEI.  The complaint, excuse me.  Not the

24 complaint file, but the complaint itself.

25      Q.  But we're looking at just the complaint.  You
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 1 see the words of Mrs. W.  So up until the --

 2      THE COURT:  He can read them.  Move on.

 3      MR. VELKEI:  So, your Honor, the question is just

 4 simply --

 5      Q.  At this point you see no issues with regard to

 6 Mrs. W contending about a lack of payment by

 7 PacifiCare, correct, sir?

 8      MR. STRUMWASSER:  On this page?

 9      MR. VELKEI:  Yes.

10      THE COURT:  Right.

11      THE WITNESS:  Up through the last highlighted

12 line, ending with "contract," yes.

13      MR. VELKEI:  Q.  Okay.  Because in fact it goes

14 on, Mrs. W goes on to state that, PacifiCare paid more

15 than Blue Cross would have been paid according to their

16 contract and that Blue Cross is taking the position

17 that, as to their piece, they're not responsible to pay

18 it.  Do you see where that is, sir?

19      A.  Yes.

20      Q.  Goes on to state, going down about a couple

21 lines, "Dr. Ratiner's office still felt that the

22 balance was due and payable by one of us and threatened

23 to take us to collections.  They required a $500

24 payment... At that point, I filed a grievance by phone

25 with Blue Cross through a Blue Cross representative (on
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 1 file in Blue Cross's database)."  So, so far, no issue

 2 about PacifiCare failing to make a payment, correct?

 3      A.  No, although the consumer is basically raising

 4 the issue of a potential coordination of benefits

 5 issue, which Department of Insurance would certainly

 6 want to look at.

 7      Q.  Absolutely.  Not contending otherwise.  But it

 8 does not at this point as far as we've read raise any

 9 issue or concern that PacifiCare has failed to make

10 payments that were required under their policy with

11 Mrs. W, correct?

12      A.  I'm not sure.  I didn't get the whole

13 question.

14      MR. VELKEI:  Could we have that read back, your

15 Honor?

16      THE COURT:  Sure.

17          (Record read)

18      THE WITNESS:  Correct, not according to her

19 interpretation in this complaint.

20      MR. VELKEI:  Q.  Okay.  So in fact she's now --

21 she in fact talks about going to Blue Cross and

22 complaining that they need to pay the bill, correct?

23      A.  I don't see that specific -- I see where she's

24 filed a grievance with Blue Cross.

25      Q.  Right.  Going on, "Blue Cross" -- "However
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 1 this" -- she goes, "This vague letter seemed to

 2 indicate that the claims were processed and the

 3 balances paid in full, to be reflected by Dr. Ratiner's

 4 office.  However, this wasn't the case.  Blue Cross

 5 stayed with their contention that their contract

 6 agreement cleared them of responsibility for the

 7 balance and also cleared us of further obligation."  Do

 8 you see that, sir?

 9      A.  Yes.

10      Q.  As a result of -- as evidenced just in this

11 complaint file or complaint, if I understand correctly,

12 as a result of Blue Cross's failure to pay,

13 Dr. Ratiner's office required Mrs. W to take money out

14 of her pocket for fear of being sent to the collection

15 agent, correct?

16      MR. STRUMWASSER:  No foundation.  Mr. Velkei

17 himself is saying, if I understand it correctly, there

18 is no reason to believe that this witness knows

19 anything about this.

20      MR. VELKEI:  He's testified he's looked at

21 thousands of these kinds of complaints.  If there's

22 something that I'm missing in the interpretation of

23 this document, I'm looking for Mr. Cignarale to provide

24 it to me.

25      THE WITNESS:  Answer?
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 1      THE COURT:  Sure.

 2      THE WITNESS:  You know, based on what I'm looking

 3 at, I really can't say one way or the other.

 4      MR. VELKEI:  Q.  Can't say one way or the other as

 5 to --

 6          Let me withdraw.

 7          And at least now, having gone through this

 8 first two pages of the complaint, do you see anything

 9 that would suggest PacifiCare had not paid any moneys

10 due in connection with the policy by Mrs. W?

11      A.  I don't see anything that suggests that the

12 complainant is suggesting that.  But as a -- as the

13 Department of Insurance and as a compliance officer in

14 the Department of Insurance, this is the typical kind

15 of complaint, again, that would raise a coordination of

16 benefits issue that we would certainly want to look at.

17      Q.  Is it typical for the Department to open a

18 complaint against one licensed entity when it receives

19 a complaint against another?

20      MR. STRUMWASSER:  Objection.  That really is

21 misleading.  It's received a complaint against another

22 from a sister agency that has referred it.

23      MR. VELKEI:  Right.  So with those caveats.

24      THE COURT:  All right.

25      THE WITNESS:  It's -- yes, in the sense that it's
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 1 very common to open a complaint that we'd get from any

 2 source when a consumer, who, in most cases, isn't

 3 sophisticated, has a complaint and there are issues,

 4 again, very specific.  I see this as a coordination of

 5 benefits issue.

 6          While she's being told by PacifiCare that they

 7 paid everything, and that may even be her belief, we

 8 absolutely should open up a case on this and look at

 9 the actions of both companies.  But that's really the

10 only way to determine if both companies have fulfilled

11 their obligation.  And, in fact, it's really the only

12 way to determine if Blue Cross fulfilled its

13 obligation.  Because if Blue Cross is basing its

14 failure to pay based on something that they contend is

15 in the PacifiCare contract, we would absolutely need to

16 look at that contract in order to put it all out there

17 and get a complete global view of this so that we can

18 render a conclusion on what we feel happened and what

19 should have happened.

20      MR. VELKEI:  Q.  Okay.  Let's keep going.  So

21 going to the next page, which is 34612, references now

22 to, "On January 12, Mrs. W contacted Christine R. in

23 Blue Cross's Student Health Customer Service.  They

24 reiterated what they told Dr. Ratiner's office and told

25 me that Dr. Ratiner's office was in violation of the
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 1 contract by balance billing me for the outstanding

 2 amount."  Right?

 3          So it would appear, at least based from

 4 Mrs. W's perspective, that to the extent there was any

 5 balanced billing, it was as a result of Blue Cross's

 6 failure to pay, correct?

 7      MR. STRUMWASSER:  Objection, this is a complaint

 8 to the DMHC about an HMO.  The inference that

 9 Mr. Velkei is trying to get this witness to adopt is

10 that the failure of the complainant to make a complaint

11 against PacifiCare in a complaint filed not with

12 PacifiCare's regulator is of significance.  I think

13 it's an entirely misleading line of questions.

14      THE COURT:  Would you read the question back.

15          (Record read)

16      THE COURT:  I'll allow it.

17      THE WITNESS:  I can't -- I don't know one way or

18 the other if that's accurate.  I know that's what she

19 claims she was told by Blue Cross.  That's all I know

20 about it.

21      MR. VELKEI:  Q.  Okay.  Let's go on.  Next

22 paragraph.

23          Chuck, could you put that up on the board.

24          "In the meantime, on January 12th, 2007,"

25 blank "new infusion center, arthritis care center in
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 1 San Jose told me that they too were having problems

 2 getting Blue Cross to pay on patient claims and that

 3 they had not yet received any payments from Blue Cross

 4 from infusions performed in August, September, October,

 5 November and December and they were concerned about the

 6 mounting balance."

 7          So at least according to Mrs. W, the provider

 8 has actually told her that Blue Cross is the one that

 9 is not paying the bills in connection with the

10 arthritis care center, correct?

11      A.  All I can testify to is what it says in the

12 document.

13      Q.  Is that a "yes," sir?

14      MR. STRUMWASSER:  It's an "I don't know."

15      THE WITNESS:  What you said is a little bit

16 different than what is in the document, so I can't say

17 yes.

18      MR. VELKEI:  Q.  We can agree that, according to

19 Mrs. W's complaint, she was told by the provider that

20 Blue Cross was not paying the bills.  Can we agree on

21 that?

22      A.  Yes, that Blue Cross -- all I can do is read

23 it, that the provider told her that they were having

24 problems getting Blue Cross to pay on patient claims

25 and they had not yet received any payments from Blue
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 1 Cross for infusions performed in August, et cetera.

 2      Q.  There's August, September, October, November,

 3 December, correct?

 4      A.  Yes.

 5      Q.  There's no reference to any concerns raised

 6 about PacifiCare failing to pay its portion, correct?

 7      A.  Not in that highlighted paragraph, no.

 8      Q.  In fact, she received another call, at least

 9 according to her complaint, on February 13th.  Do you

10 see that in the next paragraph below?  And going down

11 to the bottom, the very last two lines, she says,

12 "However, she said Dr. Multz," M-U-L-T-Z, "can't afford

13 to do" bland "infusions when he's spending more for the

14 medication than Blue Cross is paying."  Do you see

15 that?

16      A.  Yes.

17      Q.  In fact, she indicates that there was a

18 concern at this point that Dr. Multz would not continue

19 the important Remicade treatments by virtue of its

20 failure to pay, correct?

21          "I also asked her to let me know early whether

22 or not Dr. Multz would continue Remicade treatments as

23 it would take several weeks to set up treatment at the

24 Santa Cruz Hospital."

25          So could we have that question read back, your
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 1 Honor?

 2      THE COURT:  Sure.

 3          (Record read)

 4      MR. VELKEI:  Q.  So we got the point about Blue

 5 Cross's failing to pay -- the provider is telling her

 6 again, one month later, Blue Cross is still not paying,

 7 correct?

 8      A.  Not in the sentence that you're just referring

 9 to, no.

10      Q.  Let's go back to the beginning of the

11 paragraph, Mr. Cignarale, or actually back to the prior

12 page, very last two lines.  "However, she said

13 Dr. Multz can't afford to do infusions when he's

14 spending more for the medication than Blue Cross is

15 paying."  Do you see that?

16      A.  I see that.

17      Q.  Again, no reference to any issues of payment

18 by PacifiCare, correct?

19      A.  Not there, no.

20      Q.  In fact, as a result of these failures to pay

21 by Blue Cross, she expresses concern about whether

22  Dr. Multz will even continue the Remicade treatments;

23 isn't that true, sir?

24      A.  You know, again, all I really know is what's

25 in the document.  It says she asked the provider to let
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 1 her know whether or not he would continue the

 2 treatments.  Whatever -- I'm sorry, whatever it says,

 3 it says.  I don't have any knowledge of this case

 4 beyond what it says in the documents you're showing me.

 5      Q.  So clearly at least Mrs. W is expressing

 6 concerns about whether her son will be treated by

 7 virtue of the failures to pay, correct?

 8      A.  I generally agree with that.

 9      Q.  Pretty stressful situation for somebody,

10 wouldn't you say, Mr. Cignarale?

11      A.  Sure.

12      Q.  Did you read Mrs. W's testimony?

13      A.  I don't recall that I did.

14      Q.  So then she goes through a -- she's basically

15 asking the Department -- I guess she's initially

16 complained to DMHC, but then it's referred -- to

17 basically help resolve how the payments need to be

18 worked out, correct, between her and Blue Cross?

19      MR. STRUMWASSER:  Objection, misleading so far as

20 he refers to "initially."

21      THE COURT:  I'm sorry, "initially"?

22          (Reporter interruption)

23      MR. VELKEI:  I'm happy to rephrase, your Honor.

24      THE COURT:  She didn't hear you.

25          (Reporter interruption)
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 1      MR. STRUMWASSER:  Objection, misleading insofar as

 2 the question incorporates the word "initially."

 3      MR. VELKEI:  I'm happy to rephrase just to sort of

 4 keep this process moving.

 5      THE COURT:  All right.

 6      MR. VELKEI:  Q.  So maybe we can just turn the

 7 next page.  This is 234614.  "As it stands right now,

 8 we need an authoritative ruling on who is responsible

 9 to pay these medical expenses."  Do you see that?

10      A.  Yes.

11      Q.  "I am frustrated and confused.  On the one

12 hand I'm being told by Blue Cross that they are not

13 responsible to pay their portion of the 20 percent

14 balance after PacifiCare pays their portion of the

15 claim because PacifiCare's contracted amount is higher

16 than Blue Cross's contracted amount."  Do you see that?

17      A.  Yes, I see it.

18      Q.  She goes on to talk about wanting to have this

19 issue resolved.  I'd like to then point you down to the

20 very bottom of the page, sort of two thirds of the way

21 down, the last full paragraph.  "We are at the point

22 where we're going to switch" blank "to having his

23 infusions at the hospital, which will cause him less

24 stress, won't cost us any additional money, but will

25 come at a considerable cost to both insurance
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 1 companies.  Additionally, there is really no benefit to

 2 having two insurance policies if Blue Cross isn't

 3 responsible for paying any benefits."

 4          Again, not a single reference to a complaint

 5 that PacifiCare was not paying what they owed under the

 6 policy, correct?

 7      MR. STRUMWASSER:  Argumentative, and in any event,

 8 if this witness is going to be allowed to answer any

 9 part of that question, he should be allowed to read the

10 text between the two highlights.

11      MR. VELKEI:  Happy to have him take as much time

12 as he needs to read to answer the question, your Honor.

13      THE COURT:  Do you want him to read the whole

14 thing?

15      MR. STRUMWASSER:  No.

16      MR. VELKEI:  Can we have the question read.

17      THE COURT:  Go ahead.

18          (Record read)

19      THE WITNESS:  I wouldn't agree with that,

20 especially on this page, in reference to my prior

21 statement that this is a classic example of a dispute

22 between two insurance companies as to who owes and to

23 what amount they owe and fulfilling their mutual

24 obligations to this consumer.  The fact that she's

25 couching her complaint in a certain way doesn't tell me
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 1 anything.

 2          However, in looking at this complaint again

 3 it's -- it cries of something that the Department of

 4 Insurance should absolutely look at because we're the

 5 only ones that have the ability to look at both claim

 6 files, both sets of policies and pair them and evaluate

 7 what's going on.

 8      MR. VELKEI:  Q.  But to be clear, you're not

 9 contending that anything in this complaint suggests

10 that PacifiCare has failed to pay any portion of what

11 it's owed or what is owed here, correct?

12      A.  No, I'm not contending that.

13      Q.  Because in fact the issue, if I understand

14 correctly, and perhaps we should turn back to the prior

15 page at 234613, is that the bill charged -- and I'm

16 referring kind of right here where it says "PacifiCare

17 is billed $5500," right?  So the bill charge is $5500.

18 PacifiCare's contracted amounts, PacifiCare, is $3,000,

19 right?  So the problem seems to be that Blue Cross,

20 given that they're bigger and stronger, negotiated a

21 better price of $2400, right?

22      MR. STRUMWASSER:  Objection, this is -- he's

23 reading from a quotation, as near as I can tell, from

24 Page 4613 of something that she was given by, you know,

25 some -- an illustration that she was given by somebody
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 1 else in which the introduction says, "These numbers are

 2 not necessarily correct figures."  So it is absolutely

 3 misrepresenting the document to be saying here's what

 4 the dollar dispute is.

 5      MR. VELKEI:  Not intending to represent anything,

 6 your Honor.  I'm just trying to illustrate what Mrs. W

 7 is trying to say.

 8      THE COURT:  As an illustration, I'll allow it.

 9      MR. VELKEI:  Right.  Thank you, your Honor.

10      Q.  So what she's saying in this hypothetical is

11 the contracted rate for Blue Cross is $2200, right?

12 The contracted rate for PacifiCare is 3,000?  Are you

13 with me so far?

14      A.  Except that she's not saying that.  She's

15 saying that she was given this information by Christine

16 at Blue Cross.

17      Q.  So PacifiCare pays $3,000.  And according to

18 Blue Cross, PacifiCare's overpaid, and they don't owe

19 anything, right?

20      A.  I don't know.

21      Q.  That is what the document says.

22      MR. STRUMWASSER:  You know, I'm sorry.  Again,

23 he's now arguing with him about --

24      THE COURT:  Sustained.

25      MR. VELKEI:  Q.  Okay.  So to be clear, in this
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 1 complaint against Blue Cross --

 2          Chuck, if you could go to the next page,

 3 234615.

 4          Mrs. W specifically states in the middle of

 5 the paragraph, "Twice in the last two months this

 6 matter has almost caused" blank "Remicade infusions to

 7 be denied."  Do you see that?

 8      A.  I see it, yes.

 9      Q.  In fact, as it turned out, sir, sometime

10 thereafter, there was a treatment that appeared to be

11 denied, correct?

12      A.  I don't know.

13      Q.  I'd like to introduce as just some portions of

14 the transcript from Mrs. W elicited in the direct by

15 Mr. Strumwasser.

16      MR. STRUMWASSER:  You're not introducing or

17 offering this; you're just distributing it, right?

18      MR. VELKEI:  I'd like to offer it.

19      THE COURT:  It's already in the record.  I'm not

20 taking your offer.

21      MR. VELKEI:  Doesn't need to.  Okay.

22          So, Chuck, could you do me a favor and just

23 start with Page 1038, Line 21, and then go to the end

24 of 1039, Line 12.

25      Q.  It would appear, based on Mr. We's testimony



23341

 1 elicited from Mr. Strumwasser, that in fact Mrs. W was

 2 turned away, wasn't she, sir?

 3      MR. STRUMWASSER:  Give him a moment to read the

 4 two pages, if you would, please.

 5      MR. VELKEI:  Absolutely.

 6      Q.  Take as much time as you need.

 7      A.  Turned away from the doctor, yes.

 8      Q.  Got to be a pretty stressful situation,

 9 wouldn't you think, Mr. Cignarale?

10      MR. STRUMWASSER:  Speculation, no foundation.

11      THE COURT:  Overruled.

12      MR. VELKEI:  I'm going to hold him to that

13 objection when we get to talking about harm later on.

14      Q.  So based upon the complaint file,

15 Mr. Cignarale, if you were a complaint officer like

16 Mr. Brunelle, it would be a fair conclusion that she

17 was turned away as a result of Blue Cross's failure to

18 pay, not PacifiCare's, correct?

19      MR. STRUMWASSER:  Objection, no foundation.  There

20 is no complaint file here.

21      MR. VELKEI:  Let's go back.

22      THE COURT:  Overruled.

23      MR. VELKEI:  Thank you, your Honor.

24      THE COURT:  If you can answer the question.  If

25 you can't --
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 1      THE WITNESS:  No, I wouldn't agree with that.  I

 2 don't see any information one way or the other in this

 3 document that I'm looking at with regard to the name of

 4 any insurance company.

 5      MR. VELKEI:  Okay.  So I'd like to introduce as

 6 exhibit next in order some notes from the complaint

 7 database related to this particular complaint.  So I

 8 believe that would be 5660, your Honor.

 9      THE COURT:  Correct.

10          (Respondent's Exhibit 5660 marked for

11           identification)

12      THE COURT:  Notes dated 3/29/07.

13      MR. VELKEI:  Q.  I'm going direct you first to --

14 well, actually, take your time to read it, and let me

15 know when you're done, sir.

16      A.  I'm done.

17      Q.  Okay.  So see here, "Completed review,

18 PacifiCare Life and Health Insurance Company.  Issue

19 concerns coordination of benefits..."  Do you see that?

20      A.  Yes.

21      Q.  "Licensee responds, says it contacted the

22 complainant after receiving this complaint and

23 confirmed with her that her complaint is not against

24 PacifiCare but actually Blue Cross."  Do you see that?

25      A.  Yes.
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 1      Q.  Now, if I understand correctly, Mr. Brunelle,

 2 assuming these are his notes -- and it seems to say

 3 "updated by Brunelle" -- seemed to be concerned that,

 4 as to Blue Cross, despite these issues around payment,

 5 there was a question of fact or contractual language

 6 that might prevent them from even getting involved at

 7 least as to Blue Cross, correct?

 8      A.  I don't know anything other than what it says

 9 here.

10      Q.  Is that a fair inference from the statements

11 in that file, sir?

12      MR. STRUMWASSER:  On this page?

13      MR. VELKEI:  Mm-hmm.

14      THE WITNESS:  Yes, sure.

15      MR. VELKEI:  Q.  In fact, Mr. Brunelle goes on to

16 say PacifiCare is being cited for 32 violations for

17 unrelated issues.  Right?

18      A.  I can't say by just looking at this in the

19 sense that it says, "However, 32 violations being

20 cited."  I don't know whether that means just the

21 PacifiCare file, the Blue Cross file or a combination

22 of the two.  I'm not sure.

23      Q.  Assuming that this is just the PacifiCare

24 file, it would appear that the conclusion was reached

25 that it was certainly not a justified complaint as to
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 1 underpayments, correct?

 2      A.  I don't have any information to allow me to

 3 answer that question.

 4      Q.  The database reflects that whatever violations

 5 were cited against PacifiCare were unrelated to the

 6 complaint of Mrs. W, correct?

 7      A.  Again, other than what it says here -- it just

 8 says, "However, 32 violations being cited for unrelated

 9 issues.  See violation letter for details."

10      Q.  Mr. Cignarale, you in fact knew there was this

11 issue with Mrs. W and another carrier besides

12 PacifiCare, didn't you, sir?

13      A.  I don't recall anything about this case.

14      Q.  I'd like to show you copy of 5273 which has

15 been entered into evidence.  Take as much time as you

16 need to look at that, sir.

17          And would you blow up that first statement.

18          Mr. Cignarale, it looks like 1:47 a.m. in the

19 morning on January 29th, 2008.

20      A.  Okay.

21      Q.  The statement that you made on January 28th,

22 2008, is with reference to Mrs. W, your understanding

23 is that she has a PacifiCare case we assisted her with

24 and she also has other complaints with other insurers,

25 like Blue Shield.  Hopefully she will stick to her
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 1 Paccare case.  Tony."  You are referencing there

 2 Mrs. W, correct?

 3      A.  I don't know.  I don't see any name on here.

 4      Q.  That's because it's been blacked out by

 5 counsel, but this was produced by the Department.  I'm

 6 hopeful we can get a stipulation from counsel for the

 7 Department this in fact is discussing Mrs. W.

 8 Otherwise, we're going to have to submit an unredacted

 9 version.

10      THE COURT:  Okay, Mr. Strumwasser?

11      MR. STRUMWASSER:  We will stipulate that the

12 redacted references are Mrs. W.

13      MR. VELKEI:  Q.  When you say, "Hopefully she will

14 stick to her Paccare case," you were hoping she

15 wouldn't mention concerns with other complainants or

16 insurers like Blue Shield or Blue Cross; isn't that

17 true, Mr. Cignarale?

18      A.  Again, I don't recall the specific issue here.

19 My best recollection would be that this may have

20 been -- and -- this may have been prior to her being

21 asked.  It references Lisa Girion, who I believe used

22 to work for the L.A. Times.  In many cases media will

23 contact the Department and ask for the names of any

24 potential consumers who may have been affected by an

25 enforcement action that has been filed.
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 1          The Department will at times make contact with

 2 various consumers that may be part of that enforcement

 3 action and ask them if they had any interest in

 4 speaking to the media.  The -- we then put them

 5 together and let them talk to them.  And we bow out at

 6 that point.

 7          Since the request was specifically to talk

 8 about the PacifiCare case, that's what the -- Lisa

 9 Girion would have wanted, and therefore that's why I

10 made reference to the fact that, if the L.A. Times

11 wants her input on the PacifiCare case, that hopefully

12 that's the topic that she'll stick to.

13      Q.  So presumably you wanted her to stick to just

14 the PacifiCare case as well, correct, Mr. Cignarale?

15      A.  I didn't have a desire one way or the other.

16 I think that that was what the request was.  So we were

17 trying to accommodate Ms. Girion.

18      Q.  Those are your words, "Hopefully she will

19 stick to her Paccare case"?

20      MR. STRUMWASSER:  Argumentative.

21      THE WITNESS:  Those are my words.

22      THE COURT:  I'll allow it.

23      MR. VELKEI:  Q.  Who is Byron Tucker?  Is he the

24 Deputy Commissioner of Communications, Office of

25 Insurance Commissioner Steve Poizner?
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 1      A.  He is not now, but he was.

 2      Q.  Was at the time.  And he actually, lower down

 3 in the chain, expressed concerns about, after speaking

 4 to Mrs. W, he wondered whether her concerns were even

 5 related to tomorrow's action.  Do you see that?

 6      A.  Yes.

 7      Q.  "Are you sure this is related to tomorrow's

 8 action?"  So it would appear that Mr. Tucker had

 9 contacted Mrs. W, right, based upon this document?

10      MR. STRUMWASSER:  Calls for speculation, no

11 foundation.

12      THE COURT:  If he knows.

13      THE WITNESS:  I don't know.  Our function is to,

14 when we get a response from the communications office,

15 they ask us for information, we provide them with the

16 information on the particular consumers.  We don't want

17 to give the media the direct phone number and other

18 personal information.  And so we ask communications to

19 take the information, make contact with the particular

20 consumer and ask their permission and see if they were

21 someone that was willing to talk to the media.

22      MR. VELKEI:  Q.  So a deputy commissioner contacts

23 a member in this situation to see if they'll talk to

24 the media.  Is that typically who does that?

25      A.  It's not uncommon.
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 1      Q.  It would certainly appear after he spoke to

 2 her that he was concerned that her issues didn't even

 3 relate to the action, presumably against PacifiCare,

 4 correct?  Let me withdraw that.

 5          When he refers to "tomorrow's action," he is

 6 referring to an announcement of an action against

 7 PacifiCare on the steps of UCSF, correct?

 8      A.  I don't know offhand.

 9      Q.  You were up pretty late talking about this

10 issue with some pretty senior management; isn't that

11 true, sir?

12      MR. STRUMWASSER:  Argumentative.

13      THE COURT:  Sustained.

14      MR. VELKEI:  Q.  Final question then.  So it would

15 appear that Mr. Tucker had some concerns about whether

16 Mrs. W's complaints related to PacifiCare or

17 "tomorrow's action," correct?

18      A.  That's what it appears to say, yes.

19      MR. VELKEI:  It's a good time to take a break your

20 Honor.

21          (Recess taken)

22      THE COURT:  Okay.  We'll go back on the record.

23          The document 5086 -- is that the correct

24 number?

25      MR. VELKEI:  Yes, your Honor.
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 1      THE COURT:  Does pertain to Mrs. W and her son.

 2      MR. STRUMWASSER:  So stipulated.

 3      MR. VELKEI:  Thank you.

 4      Q.  All right.  So focusing on this complaint that

 5 we've been discussing about Mrs. W and her son,

 6 Mr. Cignarale, we can agree that, in this situation,

 7 Mrs. W and her son were not entitled to independent

 8 medical review, correct?

 9      A.  I don't know.

10      Q.  Okay.  So could you pull out your Code book?

11 And I thought we would go through the statute together,

12 if you would.  10169(b), as in "boy," I believe.

13      A.  Okay.  I've read it.

14      Q.  Okay.  So a right to an independent medical

15 review applies, on the face of the statute, in a

16 situation where any health insurance service eligible

17 for coverage and payment under a disability insurance

18 contract has been denied, modified, or delayed by

19 decision of the insurer or by one of its contracting

20 providers in whole or in part due to a finding that the

21 service is not medically necessary.

22          That is when a right to an independent medical

23 review applies, correct?

24      A.  Yes.

25      Q.  There is nothing to suggest that there was any
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 1 finding that the service was not medically necessary,

 2 correct?

 3      A.  What service?  I'm not sure.

 4      Q.  The services that were discussed in the

 5 documents we looked at with regard to Mrs. W and Blue

 6 Cross and PacifiCare involving infusions of Remicade

 7 treatment for her son.

 8      A.  I don't know, based on this inoformation.

 9      Q.  As far as we can see, at least as to

10 PacifiCare, there were Remicade treatments that were

11 paid by PacifiCare for the treatment, correct?

12      A.  Yes, there were some.  There's several

13 EOBs.  Only going by what I have in this document and

14 128, there's EOBs where no payment was made and some

15 EOBs that reflect a payment made.

16      Q.  I should have been clear.  Why don't we focus

17 on 5086 and the specific discussions we've had around

18 the infusions for Remicade.

19          So we saw the complaint that was opened

20 against Blue Cross.  And Mr. Brunelle, in your branch,

21 also opened a complaint against PacifiCare.

22          Based upon 5086, is there anything to suggest

23 that there was a right of independent medical review in

24 connection with the treatments as applied to

25 PacifiCare?
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 1      A.  I don't see anything that tells me that in the

 2 document.  All I can say is that I'm only going by

 3 what's in that document.  Whether there's other issues

 4 that are involved in this case, other issues that the

 5 Department looked at when it did receive this case and

 6 what its ultimate findings were, I don't know the

 7 answer to that.

 8      Q.  But we can agree that the independent medical

 9 review -- and there are lots of exceptions -- but only

10 is going to apply where treatment is denied, correct,

11 typically, when treatment is denied?

12      A.  Yes, to the extent treatment is denied for

13 medical necessity, yes.

14      Q.  You would agree that there is nothing in the

15 complaint from Mrs. W that was then opened against

16 PacifiCare that would suggest PacifiCare denied any

17 treatment that was medically necessary, correct?

18      A.  Are you referring back to the 2006 complaint

19 or the 2007 complaint?

20      Q.  2007, sir.

21      A.  From the DMHC?

22      Q.  5086, sir.

23      A.  5086.  I don't see anything to any level of

24 detail that would give me any information on that.

25      Q.  My question was is there anything in there --
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 1 we spent sometime reviewing it -- that would suggest to

 2 you that there would be a right to an independent

 3 medical review?

 4      A.  I don't know.  There are a lot of issues

 5 presented in this document, as I said earlier, with

 6 regard to coordination of benefits.  And I would guess

 7 the Department of Insurance looked at -- opened a case

 8 against both companies and looked at the issues,

 9 conducted an investigation, drew conclusions, and acted

10 upon those conclusions.  I just don't know what they

11 were.

12      Q.  Why don't we look at that, sir.  We seem to be

13 going around in circles, and that's probably because

14 I'm being inarticulate.  But fair to say, to the extent

15 a member receives treatment, that doesn't implicate the

16 right to an independent medical review unless the

17 insurer determines that the treatment was not

18 appropriate because it was not medically necessary, in

19 other words, denies the treatment -- refuses to cover

20 the treatment.

21      MR. STRUMWASSER:  Ambiguous, I don't understand

22 the question.

23      THE COURT:  I'm not sure I understand the

24 question, but I also don't understand answers.

25          It seems to me that there's no evidence in



23353

 1 this particular complaint that anything was denied,

 2 delayed, or modified.

 3      MR. VELKEI:  By PacifiCare.

 4      THE COURT:  By PacifiCare, or -- and so that it

 5 wouldn't trigger an independent medical review for that

 6 particular issue.  I don't know what other issues there

 7 might be; I agree.  But I don't think he was asking

 8 about other issues.  He was just asking about what was

 9 in there.

10      MR. STRUMWASSER:  I think what the witness was

11 telling us is you can't tell because of coordination of

12 benefits issues whether any of the actions that took

13 place were in fact -- whether there are underlying

14 denials for medical necessity that could have led to

15 some of those --

16      THE COURT:  But PacifiCare didn't deny anything.

17 PacifiCare paid what they believed that they should

18 pay.  And it didn't -- certainly any denial, even the

19 original ones, were not based on medical necessity.

20 They were based on the fact that he was a student and

21 they exclude students or something of that nature.

22          So I don't understand the -- maybe I don't

23 understand the complexity of the issues here.

24      MR. VELKEI:  I think you understand very well,

25 your Honor.  I'm happy to withdraw the question.
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 1      Q.  And fair to say that, in connection with the

 2 complaint that was opened against PacifiCare by

 3 Mr. Brunelle, the Department decided to cite PacifiCare

 4 no less than 27 times for failing to include IMR

 5 language on a host of EOBs, correct?

 6      A.  I don't know.

 7      Q.  Why don't we take a look at the closure

 8 letter.

 9      THE COURT:  This is Exhibit 134.

10      THE WITNESS:  Okay.  Was there a question?  I'm

11 sorry.

12      MR. VELKEI:  I believe there was.

13          Your Honor, could we have the question read

14 back?

15          (Record read)

16      THE WITNESS:  No, I don't see that in this

17 document.

18      MR. VELKEI:  Q.  Maybe I missed the math.  So if

19 we go to Page 1, 234235 cites 27 instances,

20 "explanation of benefit forms that served as full or

21 partial claims declinations.  The EOBs were dated,"

22 lists them there.  "However, the EOBs failed to include

23 the information required pursuant to this regulation."

24      A.  Right.

25      Q.  So we agreed that there were 27 violations
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 1 cited in connection with the EOBs, correct?

 2      A.  I'd agree to that, yes.

 3      Q.  You just don't know whether they were related

 4 to IMR language in the EOBs or something else?

 5      A.  No.  I know the answer.

 6      Q.  Okay.

 7      A.  The answer is that they were -- the company

 8 was cited not 27 times for failure to include the IMR

 9 language in the EOB but failure to include reference to

10 the California Department of Insurance in declination

11 letters or, in this case, denials based on the EOBs

12 based on California Code of Regulations Section

13 2695.7(b)(3), which is where the specific requirement

14 is.

15      Q.  Thank you for that clarification.

16          Now, we see instances where Blue Cross was not

17 paying for the coverage -- for certain treatments as

18 set forth in the 5086.

19          Was Blue Cross cited in connection with this

20 situation?

21      A.  I don't know.

22      Q.  Let me ask you a question.  So let's assume,

23 as the Court laid out, that there was no denial on the

24 basis of medical necessity.  It still is, in fact, your

25 position that any EOB issued must still include the IMR
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 1 language, correct?

 2      A.  Yes, absent any information that would suggest

 3 that claim is being paid at the full amount.

 4      Q.  Billed charges, correct?  When you say the

 5 "full amount," that's what you mean?

 6      A.  Full amount billed by the providers.

 7      Q.  So fair to say that the Department's position

 8 in this case is every EOB is noncompliant, every EOB,

 9 because language with respect to an IMR was not

10 included, correct?

11      A.  Yes, with reference to this EOB category that

12 I reviewed in this case, yes.

13      Q.  And fair to say that the vast majority of

14 claims that the Department contends must include this

15 language don't even implicate a right to an IMR review,

16 correct?

17      A.  I don't know.  I mean -- I don't know what the

18 percentage would be or --

19      Q.  It is your testimony, is it not, your written

20 testimony, that it is a rare situation when there is

21 even a right to an independent medical review?

22      A.  Yes.

23      Q.  And to be clear, not every denial implicates a

24 right to an independent medical review, correct?

25      A.  Correct.  Not every denial implicates a right
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 1 to a medical review.  But it certainly implicates a

 2 potential right for that patient or provider -- patient

 3 in this case -- to contact the Department of Insurance

 4 to take a look at the declination and determine whether

 5 there maybe be some issues maybe the IMR can resolve,

 6 or maybe there's non-IMR issues, which is a majority of

 7 the cases that we handle.

 8      Q.  You would agree that the Department's position

 9 would require including language on an EOB even though

10 in most instances there would be no right to an IMR?

11      A.  Yes, for two reasons, as I testified to -- I'm

12 not sure when.

13          First, in the facts I was asked to assume, the

14 IMR included the know your rights section, which

15 included the grievance procedures for the company which

16 omitted the IMR language, which is a specific

17 requirement under 10169(i).

18          And then number two, that the EOBs were also

19 considered denial letters and therefore must also

20 contain that language.

21      Q.  Okay.  So let's focus on that second issue,

22 which is the insured grievance procedures.  And I'm

23 assuming, Mr. Cignarale, you're referring to 10169(i)?

24      A.  Yes.

25      THE COURT:  That's what he said.
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 1      MR. VELKEI:  Q.  Okay.  So focusing in particular

 2 upon that provision, no later January 1, 2001, every

 3 disability --

 4      THE COURT:  Do you really need to read it out

 5 loud?

 6      MR. VELKEI:  Sorry.  I'm just trying to get to the

 7 point I'm looking at.  So, no, I don't really need to

 8 read it out loud, your Honor.

 9      Q.  So the statute requires that the language be

10 included on copies of insurer procedures for resolving

11 grievances, right?

12      A.  Yes.

13      Q.  And is it your position, Mr. Cignarale, that

14 the EOB is a copy of the insurer procedures for

15 resolving grievances?

16      A.  In this case, yes.  To the extent that the

17 insurance company attaches grievance procedures in any

18 document.  Whether it's in a denial letter or attached

19 to an EOB, attached to the coverage information, in the

20 coverage booklet, to the degree it's detailing the

21 grievance procedures, it's required to include this IMR

22 notice per the statute.  And so the -- so yes, in that

23 sense.

24          And then secondly -- well, I'll leave it at

25 that.
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 1      Q.  So you're saying to the extent that the

 2 insurer attaches a copy of the grievance procedures,

 3 the grievance procedures must be sure to include

 4 language about the rights to an IMR, correct?

 5      A.   Yes, to the extent any document given to an

 6 insured contains the procedures for resolving

 7 grievances, it must contain the IMR language.

 8      Q.  Now, I understood that you and others to be

 9 contending that the EOB essentially serves as a letter

10 of denial under the terms of 10169(i) thereby requiring

11 language of an IMR right; is that correct?

12      A.  Yes, it requires the IMR right for both

13 reasons, both the fact that the Department considers it

14 a denial and for the fact that it considers the know

15 your rights section or any document presented by an

16 insurance company that speaks to the insurer procedures

17 for resolving grievance must contain the IMR language.

18      Q.  So if I get this straight, you're contending

19 that the EOB is both a letter of denial and a copy of

20 the insurer's procedures for resolving grievances,

21 Mr. Cignarale?

22      A.  In effect, you could -- I could generally

23 agree with that.  Whether or not it's -- the EOB

24 consists of two pages, one page being the explanation

25 of benefits portion and the second page being the
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 1 procedures for resolving grievances, then in that case,

 2 the two-page EOB would be both a denial letter and the

 3 insurer procedures for resolving a grievance.

 4          If they're two separate documents and one's an

 5 EOB, which would be considered a denial letter, and

 6 one's a -- and it's a completely separate document and

 7 it's a separate document of the procedures, then in

 8 theory it should be on both documents.

 9      Q.  You're not contending, are you, Mr. Cignarale,

10 that an insurer can in one page set forth all the

11 procedures for resolving grievances, are you?

12      A.  I'm not contending one way or the other.

13      Q.  Have you looked at PacifiCare's procedures for

14 resolving grievances?

15      A.  No.

16      Q.  Any idea of how many pages that is?

17      A.  No.

18      Q.  Now, the know your rights section specifically

19 references the certificate of coverage for a more

20 fulsome rendering of whatever rights or procedures may

21 apply, correct?

22      A.  I'm sorry.  I missed you while you were

23 looking down.

24      Q.  I'm sorry.  Give me one second, if you would.

25 I'm just trying to get organized here.
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 1          Okay.  So let me withdraw that.

 2          You haven't seen PacifiCare's procedures for

 3 resolving grievances, correct?

 4      A.  I don't recall, sir.

 5      Q.  So you don't even know whether they could fit

 6 on one page of the EOB, correct?

 7      A.  No, but the statute isn't solely limited to a

 8 single document that the company may believe to be, you

 9 know, the sole document that is their procedures for

10 resolving grievances.

11          At any time an insurance company is advising

12 insureds of their procedures for resolving grievances,

13 that triggers the requirement under the statute.

14      Q.  Okay.  And I'm assuming you're going to agree

15 with me that, when an insurer actually sets forth the

16 procedures for resolving grievances, that they make

17 sure they do so accurately and fully, correct?

18      A.  Yes, accurately, fully and containing the IMR

19 language required by the statute.

20      Q.  Now, I'm assuming, Mr. Cignarale, that there

21 was no requirement that the company's complete

22 grievance procedures be included on the EOB, correct?

23      A.  I -- I'm not aware of a law.  Whether or not

24 there is one, I was not aware of it.

25      Q.  Okay.  So why don't I show you excerpts.  This
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 1 is actually the certificate of coverage.  It's been

 2 previously entered into evidence as 5299.

 3          Your Honor, would you like a copy?

 4      THE COURT:  Sure.

 5      MR. VELKEI:  Okay.

 6      Q.  And I'm going to direct you to those

 7 particular pages that set forth the insurer's

 8 procedures for resolving grievances.  And those begin,

 9 sir, at Page 50.

10      A.  Okay.

11      Q.  The insurer procedures for resolving

12 grievances is ten single-spaced pages, correct?

13      A.  I would guess so.  Yes.  Looks like it's Page

14 50 to 59.

15      Q.  And the section just on independent medical

16 reviews is at least four or five pages in and of

17 itself, correct?

18      A.  Appears so, yes.

19      Q.  The respondent has never contended to the

20 Department that the EOB reflects its procedures for

21 resolving grievances, has it, sir?

22      A.  I didn't understand that question.

23      THE COURT:  I didn't either.

24      MR. VELKEI:  Q.  The respondent, PacifiCare, has

25 never said to the Department that its EOB is intending
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 1 to serve as the procedure for -- to set forth the

 2 procedures for resolving grievances, has it?

 3      A.  I don't know.

 4      Q.  You're not aware of that happening?

 5      A.  No.

 6      Q.  It is in fact the case, Mr. Cignarale, that

 7 the majority of the California PPO market -- let me

 8 withdraw that.

 9          A number of the largest PPO providers did not

10 include IMR language in their EOBs either.  Were you

11 aware of that fact, sir?

12          I'd like to mark this as exhibit next in

13 order, your Honor.  I think it's 5661.

14      THE COURT:  It is.

15          (Respondent's Exhibit 5661 marked for

16           identification)

17      THE WITNESS:  I'm sorry.  Was I aware of what?

18      MR. VELKEI:  Q.  The fact that WellPoint, Aetna,

19 and Cigna, at least those three providers, did not

20 include IMR language in their EOBs?

21      MR. STRUMWASSER:  Objection, no foundation.

22      THE COURT:  Yeah, but if he knows, I'll allow it.

23          If you don't know, that's fine too.

24      THE WITNESS:  I don't know.

25      MR. VELKEI:  Q.  Why don't we break it out a
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 1 little bit, sir.  Can we agree that WellPoint owned

 2 41.04 percent of the California membership for PPO in

 3 2007?

 4      MR. STRUMWASSER:  No foundation.

 5      THE COURT:  If you know.

 6      THE WITNESS:  I don't know the answer to that.

 7      MR. VELKEI:  Q.  All right.  Well, in connection

 8 with your offering your written testimony, you did in

 9 fact present some market share data, correct?

10      A.  I believe I presented some covered lives

11 enrollment data, if that's what you're talking about.

12      MR. VELKEI:  I'd like to mark that as Exhibit

13 5662.  And it appears that the Department may want to

14 take the position that the information is confidential.

15          Would you like to have it marked confidential?

16      MR. STRUMWASSER:  I'm not in a position to pass on

17 that right now, so we might as well for the time being.

18      MR. VELKEI:  That's fine with us, your Honor.

19 Just have the Department let us know.  We're happy to

20 stipulate either way.

21          (Respondent's Exhibit 5662 marked for

22           identification)

23      THE COURT:  5662 is market share data concerning

24 covered lives.  They're multiple years, correct?

25      MR. VELKEI:  Yes, your Honor.  Appears 2002
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 1 through 2010.

 2      THE COURT:  Okay.

 3      MR. VELKEI:  And I'm going to direct your

 4 attention to what appears to be Page 12 of 20, which

 5 reflects the information for 2007.

 6      MR. STRUMWASSER:  There's no page numbers on this,

 7 right?

 8      MR. VELKEI:  I don't see any, but we're just

 9 basically presenting it how it was produced to us.

10      THE COURT:  I'm sorry.  What year are you having

11 him look up?

12      MR. VELKEI:  2007, your Honor, Page 12 of 20.

13      THE WITNESS:  Okay.

14      MR. VELKEI:  Q.  So can we agree that in fact

15 Anthem WellPoint in 2007 had 41.04 percent of the

16 market based upon membership?

17      MR. STRUMWASSER:  Based upon covered lives?

18      MR. VELKEI:  Covered lives.

19      THE WITNESS:  Yes, in the sense -- I wouldn't say

20 WellPoint.  I would just say that Anthem Blue Cross

21 Life and Health Insurance Company, which is part of

22 WellPoint, yes.

23      MR. VELKEI:  Q.  So the figure 975,753 corresponds

24 to the number of covered lives as reflected in the data

25 presented by the Department, correct?
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 1      A.  Yes.

 2      Q.  That's roughly, based upon this chart, seven

 3 times the covered lives handled by PacifiCare during

 4 the same period of time, correct?

 5      A.  Looks that way, yes.

 6      Q.  Why don't we check the data on Aetna Life

 7 Insurance Company?

 8      A.  I did.

 9      Q.  So is the data on Aetna correct, that they had

10 265,284 covered lives in 2007?

11      MR. STRUMWASSER:  Is he asking whether the numbers

12 in the CDI printout is correct?

13      THE COURT:  No.  He's asking if it corresponds to

14 the ones in his chart.

15          (Reporter interruption)

16      MR. VELKEI:  Yes.

17      MR. STRUMWASSER:  I said "corresponds to his

18 5661."

19      THE COURT:  Correct.

20      THE COURT:  You indicated that you compared them,

21 and it corresponds?

22      THE WITNESS:  Yes, it does correspond.

23      MR. VELKEI:  Q.  That's roughly twice the number

24 of covered lives as reflected for PacifiCare, yes?

25      A.  Yes.
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 1      Q.  And finally, Cigna, is the data that's

 2 reflected in this chart correct as to Cigna?

 3      A.  Yes, with regard to the membership and the

 4 percentage, yes.

 5      THE COURT:  So is Cigna listed as something else

 6 in --

 7      MR. VELKEI:  I believe it's Connecticut General,

 8 your Honor.

 9      THE COURT:  Is that correct?

10      THE WITNESS:  That's my understanding, yes.

11      MR. VELKEI:  Q.  Do you recall, Mr. Cignarale, the

12 comparative charts that you presented in connection

13 with your direct testimony reflecting complaints by

14 various insurers for licensed entities?

15      A.  Yes.

16      Q.  Anthem Wellpoint or Blue Cross was the company

17 that had the most number of complaints in every one of

18 the years that you submitted in connection with this

19 case, correct?

20      A.  I don't recall the numbers offhand.  It's

21 possible.

22      Q.  Sound about right?  They'd be at the top of

23 the list?

24      A.  They're a large company.  It could be, but I

25 don't know -- I would need to look at the numbers to --
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 1      Q.  Why don't we go back to -- do you have your

 2 original exhibits from when you offered your direct

 3 testimony, sir?

 4      A.  I believe so.

 5      MR. STRUMWASSER:  They're attached to 1184, right?

 6      MR. VELKEI:  Looking at 1185.

 7      THE COURT:  Do you have 1185 there?

 8      THE WITNESS:  I'm looking at -- 1184, getting

 9 close.

10          Yes.

11      MR. VELKEI:  Q.  WellPoint or Blue Cross had the

12 highest number of complaints in 2008, correct?

13      A.  Yes.

14      Q.  Okay.  And presumably, if they have the

15 highest number of complaints, there would be a number

16 of EOBs and EOPs that your branch would be receiving in

17 connection with those complaints correct?

18      A.  Yes, I would assume so.

19      Q.  Okay.  And it is in fact the case, is it not,

20 sir, that with regard to Blue Cross, it never included

21 IMR language in its EOB form that the Department

22 regularly received and reviewed?

23      MR. STRUMWASSER:  No foundation.

24      THE COURT:  If he knows.

25      THE WITNESS:  I'm not sure.
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 1      MR. VELKEI:  Q.  Okay.  I'd like you to do me a

 2 favor and look at what's been marked and entered as

 3 Exhibit 5540.

 4      MR. STRUMWASSER:  My understanding is that -- it

 5 was not entered in evidence; it was a

 6 going-with-the-record thing.

 7      THE COURT:  Okay.

 8      THE WITNESS:  Okay.

 9      MR. VELKEI:  Q.  Have you had a chance to review

10 that, sir?

11      A.  Not the complete document.  Would you like me

12 to?

13      Q.  I'd like to you turn, if we can, to the

14 explanation of benefits form for Blue Cross of

15 California that is about halfway through document.  So

16 we don't have them numbered, unfortunately.

17      THE COURT:  The one that says "Anthem"?

18      MR. VELKEI:  Yes.

19      THE COURT:  Because there's one that also says

20 "Blue Cross."  There's one that says "Blue Cross" and,

21 there's one that says "Anthem."

22      MR. VELKEI:  Q.  So we go -- Aetna is the first

23 one.  "Anthem Blue Cross Life and Health Insurance

24 Company, declaration of Roberta Mayhew re response to

25 subpoena."
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 1          And I'd like to first turn to the Attachment

 2 No. 1 of the subpoena itself.  So are you following me,

 3 Mr. Cignarale?

 4      A.  Not yet.

 5      Q.  Okay.  So if you go to the cover page that

 6 says "Anthem Blue Cross Life and Health Insurance

 7 Company," right?  So just here (indicating).  It's like

 8 a cover sheet.  Turn to the next page.  You have a

 9 declaration of somebody from Blue Cross --

10      A.  Okay.  I'm there.

11      Q.  -- responding to the subpoena.

12          We have the subpoena next.  Do you see that?

13      A.  Yes.

14      Q.  For the Office of Administrative Hearings.

15 And if you turn the page again, we have certain

16 categories of information that were requested.  Okay?

17          So if I direct your attention to Paragraph 1

18 or Document Request No. 1, sorry, asks for "Exemplars

19 of any form EOBs sent by you to your members or

20 patients in California during the period from

21 January 1st, 2006, through December 31st, 2007."

22          See that, sir?

23      A.  Yes.

24      Q.  And the form that then is on the next page was

25 produced in response to that subpoena.
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 1      A.  Okay.

 2      Q.  Would you let me know if you see any IMR

 3 language in that form?

 4      A.  No, but Blue Cross of California is not

 5 regulated by the Department of Insurance.

 6      Q.  I'm sorry?

 7      A.  No, but Blue Cross of California isn't an

 8 entity regulated by the Department of Insurance.

 9      Q.  Okay.  Turning to the next form for Anthem

10 Blue Cross, that is an entity regulated by the

11 Department of Insurance, correct, California Department

12 of Insurance?

13      A.  Should be, yes.

14      Q.  Do you see any IMR language in that form, sir?

15      A.  No, I don't believe I do.

16      Q.  Now, the first one that you said was regulated

17 by the DMHC, they have the exact same statute with

18 respect to a right to an independent medical review,

19 correct?

20      A.  I'm not sure.

21      Q.  In fact, the DMHC has in fact contracted with

22 CDI on occasions to monitor their IMR program, correct?

23      A.  I don't know about that.

24      Q.  Have you ever understood the DMHC to take the

25 position that IMR language is required on every EOB?
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 1      A.  I don't believe I've ever discussed it with

 2 them, so I don't know.

 3      Q.  Did the Department ever bring a lawsuit

 4 against Anthem Blue Cross for failing to include IMR

 5 language in its EOBs?

 6      A.  I don't know.

 7      Q.  Do you have any sense about how many

 8 violations of law there would be based upon those

 9 nonconforming -- that nonconforming language in a

10 one-year period of time for Blue Cross?

11      A.  No, I don't.

12      Q.  I want to show you what's been entered into

13 evidence as 547 and offered by the Department.

14          I really don't have many copies, but perhaps,

15 Chuck, if you could put it up on the board.

16          Now, the subpoena requested, as you saw, the

17 form that Blue Cross used during the period from

18 January 1st, 2006, through December 31st, 2007.  You

19 saw that, sir?  Would you like to look again?

20      A.  I don't recall.

21      Q.  All right.

22          Chuck, could you put the subpoena back on the

23 screen for Blue Cross.

24      A.  I see it already in this stack.  I see it.

25      Q.  So, in fact, they were ordered to produce any
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 1 forms that they utilized for the EOB during the period

 2 January 1st, 2006, through December 31st, 2007,

 3 correct?

 4      A.  Yes.  I'm just reading what it says here,

 5 "Exemplars," yes.

 6      Q.  So putting 547 back on the board, we only have

 7 any data for 2006, but assuming that you would take the

 8 same view with Blue Cross that you've taken with us

 9 here, there would have been 7,572,843 violations just

10 on this one issue alone in 2006 for Blue Cross,

11 correct?

12      MR. STRUMWASSER:  I think Mr. Velkei misspoke.  He

13 said we don't have the data for 2006.  That is the only

14 data that we have.

15      MR. VELKEI:  I said I only have the data for 2006.

16          So could we have the question read back?

17          (Record read)

18      THE WITNESS:  I'm not really in a position to

19 answer that in the sense that it's not enough

20 information for me based on one exemplar of the company

21 as to what its practices are if the Department were to

22 either examine them or independently ask them for this

23 information and got their own regulatory review.

24      Q.  I want you to assume that this is the form

25 they use for 2006 -- not this (indicating), the one in
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 1 front of you that you've been looking at.

 2          If in fact it is the form they used throughout

 3 the period of 2006, on this issue alone, there would

 4 have been 7,572,843 violations of law, correct?

 5      A.  In general, yes, based on the assumption you

 6 provided.

 7      Q.  If I were going to go through the same

 8 exercise with Aetna, you would agree that, to the

 9 extent the form that Aetna utilized was noncompliant

10 with the position the Department is taking, there would

11 be far more violations on this issue with Aetna than

12 there would be with PacifiCare, correct?

13      MR. STRUMWASSER:  Assumes facts not in evidence.

14      THE COURT:  We don't have 2006.

15      MR. STRUMWASSER:  Or '7.

16      MR. VELKEI:  But we know the member lives, your

17 Honor, are over two times what they are with

18 PacifiCare.

19      MR. STRUMWASSER:  I don't know that either.

20      MR. VELKEI:  Yes, we do.  It's on the chart that

21 your witness authenticated.

22      MR. STRUMWASSER:  I don't see PacifiCare --

23      MR. VELKEI:  That's not an objection, sir.

24 Please.

25      THE COURT:  I'm sorry.  What?
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 1      MR. STRUMWASSER:  I don't see PacifiCare 2004

 2 population.  I don't see Aetna's 2006 or '7 population.

 3 Assumes fact not in evidence.

 4      MR. VELKEI:  Could we have the question read back,

 5 your Honor?  If there's a way to rephrase it, I'm

 6 certainly happy to.

 7          (Record read)

 8      THE COURT:  I'll allow you to answer the question.

 9      THE WITNESS:  I need a minute.

10      THE COURT:  I mean, I do think there's a problem

11 with the question.  That is that we have covered lives

12 and claim population.  I don't know that there's any

13 evidence to what -- how they relate to one another.

14      MR. VELKEI:  Okay.  I'm happy to withdraw the

15 question and ask another one.

16      Q.  Just looking at the data on the number of

17 covered lives, I'm going to get out the calculator.

18          I'm afraid to do it, your Honor, but I think

19 it will be useful.

20          I'm simply dividing 265,284 divided by 123,942

21 equals 2.14.  So that's over twice as many covered

22 lives by Aetna over PacifiCare, correct?

23      MR. STRUMWASSER:  Objection, he's comparing

24 different years.

25      MR. VELKEI:  No, we're back to membership in --
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 1      THE COURT:  No, he's back to this.

 2      MR. VELKEI:  -- 2007.

 3      THE COURT:  You're back to 5662?

 4      MR. VELKEI:  Yes, your Honor.

 5      Q.  So back in 2007, looking at 5662, there were

 6 over twice as many covered lives with Aetna than

 7 PacifiCare, correct?

 8      A.  I have to find the document.

 9      MR. VELKEI:  Chuck, can you put it up on the

10 screen, 5662 -- or --

11      MR. STRUMWASSER:  I'm not sure that's much help.

12      MR. VELKEI:  Or this one right here.

13      THE WITNESS:  Yes, I recall it now, yes.

14      MR. VELKEI:  Q.  So there are over twice as many

15 covered lives with Aetna than PacifiCare in 2007,

16 correct?

17      A.  For this period, yes.

18      Q.  And certainly, given the fact that there are

19 over twice as many covered lives, one would expect that

20 there would be more EOBs issued by Aetna than

21 PacifiCare during that period of time, correct?

22      A.  I don't know.  It stands to reason.  But I

23 don't have any information one way or the other.

24      Q.  Let's take a look at the form that Aetna used

25 during the period in question.  And I'd like to take
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 1 you to the document request.

 2          So maybe starting from the front again,

 3  Mr. Cignarale, do you see "Aetna Life Insurance," and

 4 it's just a cover sheet?  Just says "Aetna Life

 5 Insurance"?

 6      A.  Yes.

 7      Q.  So turning until you have the declaration of

 8 Aetna Life Insurance, you then have the subpoena on the

 9 following page.  Then turning to the document

10 request --

11          And Chuck, if you could put that up there,

12 5540.

13          I just have a few more questions, your Honor.

14          Looking at Category No. 1, pursuant to the

15 subpoena, Aetna was asked to provide the form EOBs that

16 it utilized during the period from January 1st, 2006,

17 through December 31st, 2007.  Do you see that?

18      A.  Yes.

19      Q.  And the form of EOB that was produced to us is

20 on the following page.  Do you see that, Mr. Cignarale?

21      MR. STRUMWASSER:  Just so we're clear, all

22 these -- we object to the -- we just note that this is

23 all administrative hearsay.

24      THE COURT:  So noted.

25      MR. VELKEI:  Q.  So literally, just turning to the
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 1 next page, if you would look at Aetna's form EOB during

 2 the period in question.

 3          And the question I have for you, sir, is do

 4 you see any IMR language in this form EOB that Aetna

 5 issued during the period January 1st, 2006, through

 6 December 31st, 2007?

 7      A.  Okay.  I'm sorry.  What's the question?

 8      Q.  Do you see any IMR language in the form that

 9 Aetna used during the period from January 1st, 2006,

10 through December 31st, 2007?

11      A.  No, I don't.

12      Q.  So presumably, focusing on 2007 because we

13 have the membership data from there, one would expect

14 to see more violations of this statute by Aetna than

15 PacifiCare during that same time frame correct?

16      MR. STRUMWASSER:  Continuing -- just continuing

17 objection on the administrative hearsay.

18      THE COURT:  So noted.

19          Just tell me if you lost the question.

20      THE WITNESS:  I didn't.

21          But to the degree that you want me to assume

22 this -- there was a prior number, I guess, there was a

23 prior document that had the number of claims.

24      THE COURT:  The number of claims is --

25      MR. VELKEI:  Blue Cross.
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 1      THE COURT:  5661.  The number of covered lives is

 2 5662.

 3      MR. VELKEI:  Your Honor, a little differently -- I

 4 think Mr. Cignarale is getting confused because 547 had

 5 the number of claims for Blue Cross.

 6      Q.  So Mr. Cignarale, we don't have the number of

 7 claims for Blue Cross.  It wasn't provided by the

 8 Department.

 9          What we do have is a number of covered

10 lives -- we don't have the number of claims for Aetna.

11 What we do have are the number of covered lives for

12 Aetna as compared to PacifiCare, and that would be, I

13 believe, on this chart which says "Absence of Notice in

14 EOBs."  Do you see that?

15      A.  Yes, I do.

16      Q.  So looking at simply the membership, covered

17 lives, we established that PacifiCare -- or Aetna had

18 more than twice as many covered lives during 2007,

19 correct?

20      A.  Correct.

21      Q.  One would expect, then, to see more violations

22 of the statute in 2007 by Aetna than PacifiCare,

23 correct?

24      A.  To the degree -- yes, to the degree that the

25 exemplar is the -- provided that I reviewed -- is the
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 1 sole form of EOB issued by that company for that period

 2 of time, and assuming they have, you know, claims

 3 commensurate with their size, then I could agree with

 4 that.

 5      Q.  I'm assuming in connection with your branch's

 6 work receiving consumer complaints, that your branch

 7 would have received copies of the EOBs by Aetna during

 8 2007 and 2006, correct?

 9      A.  To the degree -- yes, to the degree we

10 received complaints, yes.

11      Q.  And the Department has never filed a lawsuit

12 against Aetna contending that they violated

13 Section 790.03 by failing to include the IMR language

14 in their form EOB for the period of 2006 or 2007,

15 correct?

16      A.  I'm not aware of any.

17      MR. VELKEI:  It's a good time to break, your

18 Honor.

19      THE COURT:  Okay.  Tomorrow morning.

20      MR. STRUMWASSER:  9:00 o'clock.

21          (Whereupon, the proceedings recessed

22           at 4:00 o'clock p.m.)

23

24

25
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 1 Friday, December 9, 2011             9:39 o'clock a.m.

 2                         ---o0o---

 3                   P R O C E E D I N G S

 4      THE COURT:  This is on the record before the

 5 Insurance Commissioner of the State of California in

 6 the matter of PacifiCare Life and Health Insurance

 7 Company, OAH Case No. 2009061395, Agency

 8 No. UPA 2007-00004.  Today's date is December 9th,

 9 2011.  Counsel are present.  Respondent is present in

10 the person of Ms. De la Torre.

11          We're continuing with the cross-examination of

12 Mr. Cignarale.

13      MR. VELKEI:  Thank you, your Honor.

14                      TONY CIGNARALE,

15          called as a witness by the Department,

16          having been previously duly sworn, was

17          examined and testified further as

18          hereinafter set forth:

19         CROSS-EXAMINATION BY MR. VELKEI (Resumed)

20      MR. VELKEI:  Q.  Good morning, sir.  How are you

21 today?

22      A.  Fine, thank you.

23      Q.  Yesterday we were talking about the

24 nonconforming EOB for Blue Cross, do you recall that?

25      A.  Yes, I do.
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 1      Q.  I asked you whether in fact the Department had

 2 ever filed a lawsuit contending that Blue Cross's

 3 failure to include IMR language in the EOBs constituted

 4 unfair business practice.  Do you recall that

 5 questioning?

 6      A.  Generally, yes.

 7      Q.  I went to the effort to determine whether in

 8 fact -- what complaints had been filed against Blue

 9 Cross.  And I saw that there was one recently filed in

10 2010, so I'd like to mark that as exhibit next in order

11 and present it to you for review.

12          This was taken off of the CDI Web site.

13      MR. STRUMWASSER:  For the record, this is not a

14 lawsuit.  This is an accusation.

15      THE COURT:  Yes.  I'll mark it for the record as

16 5663.

17      MR. VELKEI:  With that clarification -- I

18 appreciate it.  It's an accusation as opposed to a

19 lawsuit.

20          (Respondent's Exhibit 5663 marked for

21           identification)

22      THE WITNESS:  Okay.

23      MR. VELKEI:  Q.  Exhibit 5663 includes allegations

24 of alleged violations dating as far back as 2006,

25 correct, sir?
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 1      MR. STRUMWASSER:  There's no foundation that he

 2 knows anything about this document.

 3      THE COURT:  Sustained.

 4      MR. VELKEI:  Q.  I'd like to direct your attention

 5 to Paragraph 35.

 6          And, Chuck, if you can actually see if you can

 7 put the entire Paragraph 35, on there.

 8          So as reflected here, there were allegations

 9 that date as far back or as early as January 1st, 2006,

10 correct?

11      MR. STRUMWASSER:  No foundation.  The document

12 speaks for itself.

13      THE COURT:  Sustained.

14          This is not about anything that has related to

15 this matter or anything else.

16      MR. VELKEI:  Let me cut to the chase.

17      Q.  Can we agree, Mr. Cignarale, that this

18 accusation does not include any allegations that Blue

19 Cross violated Section 790.03 by failing to --

20      THE COURT:  I'll take official notice of that.

21      MR. VELKEI:  Thank you, your Honor.  I appreciate

22 that.

23      MR. STRUMWASSER:  Just for the record, we have an

24 objection on the grounds of relevance.

25      THE COURT:  I'm not going to admit it into
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 1 evidence.  It's not relevant.

 2          And in the interest of full disclosure, I do

 3 know about this matter, and it has been discussed in

 4 our office.  It's not related to this matter.

 5      MR. VELKEI:  Your Honor, this is goes to a number

 6 of defenses in the case.  This goes to regulatory

 7 capture, discriminatory enforcement.  This is offered

 8 to address the fact that this law is not being

 9 consistently enforced.  This view that this is a

10 serious offense and one that justifies substantial

11 penalties in the range of hundreds of millions of

12 dollars, in our opinion, is refuted by the fact that,

13 while we've seen nonconforming language in other EOBs,

14 they had an opportunity to bring this suit and allege

15 those allegations, and they did not.

16      THE COURT:  You don't need to have this to argue

17 that.

18      MR. STRUMWASSER:  Just for the record and we

19 continue to point out, they have not -- in the year or

20 so since they pointed it out, they have not pled

21 discriminatory enforcement, sought to amend their

22 pleadings to plead that.  So discriminatory enforcement

23 has actually never been pleaded in this case.

24      MR. VELKEI:  You know, we have this debate that's

25 been ongoing for a year.  And I think Mr. Strumwasser
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 1 is correct about that.

 2          Your Honor, it is pled.  I invited the

 3 Department in several instances, if they thought our

 4 allegations were not adequately pled, I directed them

 5 to the specific provisions of the complaint.

 6          There has been no motion to strike or motion

 7 to dismiss.  It's very much at issue.  And we don't

 8 need to question this particular witness about the

 9 substance of the allegations, but it is clear that the

10 Department is not consistently taking the view that

11 nonconforming EOBs are violations.

12      THE COURT:  The only thing that's clear is they

13 filed against Blue Cross and I believe other insurance

14 companies -- I don't remember -- maybe two others -- on

15 this issue of ABC being covered.

16      MR. STRUMWASSER:  ABA?

17      MR. VELKEI:  I'm sorry?

18      THE COURT:  No.  It's not.  It's a -- is it ABA?

19      MR. STRUMWASSER:  Advanced Behavioral --

20      THE COURT:  Yes, not being covered, medically

21 covered.

22      MR. VELKEI:  Your Honor, this is a different case.

23 That is Blue Shield.

24          Blue Cross is about Mr. Cignarale's

25 department, the branch.  It's arising out of consumer
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 1 services branch complaint files for 2006, 2007, 2008,

 2 2009.  There are allegations with regard to failure to

 3 timely pay.  There are allegations with regard to this

 4 IMR language.  This is a wholly different matter.

 5          Blue Shield is I believe what your Honor is

 6 referencing.

 7      THE COURT:  Okay.  I stand corrected.

 8      MR. VELKEI:  Thank you very much.  I appreciate

 9 that.

10      THE COURT:  All right.

11      MR. STRUMWASSER:  In any event, your Honor, the

12 document is --

13      THE COURT:  And I'm not aware of this matter, and

14 it has not been discussed.

15      MR. STRUMWASSER:  To the extent that Mr. Velkei is

16 right -- and I personally don't know because there are

17 several ABA cases pending, I know, in OAH; I don't know

18 if this is one of them or not.

19          But in any event, to the extent he is right

20 about that, your Honor, and then to the extent your

21 Honor finds relevance in this document, your Honor can

22 take official notice of it.  So our relevance objection

23 stands.

24      THE COURT:  I do agree.  I can take official

25 notice of this document.
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 1      MR. VELKEI:  Thank you.  I very much appreciate

 2 it.

 3          I did want to point out to the Court at

 4 Paragraph 49, your Honor, there are precisely two

 5 alleged violations for failure to include IMR language.

 6 And they reference specifically letters of denial.

 7 There is no mention in this document of EOBs at all.

 8          I would like some latitude though, your Honor,

 9 in terms of using this complaint to test some of the

10 assertions that Mr. Cignarale has asserted with regard

11 to other alleged categories of violations.

12      Q.  Mr. Cignarale, if you could turn to your

13 testimony at Page 161 and, in particular, Lines 11 to

14 15 of that page.

15      A.  Okay.

16      Q.  Okay.  So you make the contention in your

17 written testimony at Page 161 that failing to respond

18 to CDI requests in 30 instances is a high frequency.

19 Do you see that?

20      A.  Yes.

21      Q.  It's your testimony that, in your experience,

22 insurers rarely fail to comply with the requirement to

23 provide a complete written response to CDI inquiries

24 within 21 days.

25          I'd like to you identify for me how many
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 1 alleged violations of that same statute are included in

 2 that Blue Cross complaint before you with regard to

 3 consumer complaints within your branch.

 4      MR. STRUMWASSER:  I'm sorry.  I didn't notice he

 5 was asking about the Blue Cross complaint.  I'll object

 6 to the question on the grounds of relevance.

 7      MR. VELKEI:  Again, it's demonstrating --

 8 your Honor, he says this rarely occurs.  There's a

 9 substantially higher frequency of it occurring in the

10 Blue Cross matter, by their own allegations, yet there

11 are no allegations of an unfair business practice

12 around the issue.

13      MR. STRUMWASSER:  I'm sorry.  I don't see Blue

14 Cross referenced in the testimony.

15      MR. VELKEI:  Can you turn to Paragraph 53 of the

16 complaint, Mr. Cignarale?

17          Chuck, can you put that up on the board.

18      THE COURT:  So now that I was corrected on to what

19 this is, there's actually no date.

20      MR. VELKEI:  We have, your Honor --

21      THE COURT:  There's no filing date, and there's no

22 signature date.

23      MR. VELKEI:  I have something -- as I explained,

24 this is off the CDI Web site.  And I can actually

25 introduce, mark it for identification as exhibit next



23393

 1 in order -- something that demonstrates what appears to

 2 be the posting date or when it was served.  We're

 3 working with the information we receive on the public

 4 Web site, your Honor.  So it's February 22, 2010, your

 5 Honor.

 6      MR. STRUMWASSER:  The date it was posted to the

 7 Web site.

 8      THE COURT:  Do we have any information as to the

 9 status of this matter?

10      MR. STRUMWASSER:  I have none.  There's also a --

11 an inconsistency here because it says that the page was

12 last revised in 2009.

13      MR. VELKEI:  This is your Web site.

14      MR. STRUMWASSER:  I understand.

15      MR. VELKEI:  We work with the information we get.

16 You're not turning this stuff over to us, so we went to

17 a public Web site and got the information.  It's

18 publicly available.  There's no big secret here.

19 Because the Department doesn't date it shouldn't be a

20 basis for us not being able to use it.

21      THE COURT:  The problem, too, though, Mr. Velkei

22 is because something is on a public Web site doesn't

23 mean a whole lot.

24      MR. VELKEI:  It does in this context, your Honor,

25 because they are serving an accusation against Blue



23394

 1 Cross.

 2      THE COURT:  It doesn't say that it was served.

 3 There's nothing in here.  It's doesn't say that it was

 4 served.

 5      MR. VELKEI:  Your Honor, that issue can be very

 6 easily resolved by a simple question to the Department

 7 which they can answer with a phone call at most.  The

 8 point here in this particular line of questioning is

 9 Mr. Cignarale says 30 alleged violations of failing to

10 respond within 21 days is of high frequency, very

11 unusual.

12          There are 143 instances in this instance, and

13 the population is 4- to 500 complaints.  So you're

14 talking about 30, 40 percent of the complaints that are

15 at issue in the accusation have this same allegation.

16 So it's directly offered to contradict Mr. Cignarale's

17 testimony on this issue.

18      THE COURT:  All right.  Can you go back to the

19 question?  I apologize.

20          (Record read)

21      THE WITNESS:  Should I answer?

22      THE COURT:  Yes, please.  Sorry.

23      THE WITNESS:  I see on Page 10, Paragraph 53, it

24 says 143.

25      MR. VELKEI:  Q.  I'd like to understand what
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 1 that -- I'd like to figure out roughly what the

 2 percentage is based upon all of the complaint files

 3 that are at issue in the case.

 4          So I went to Paragraph 35, 36, 37 and 38 of

 5 the accusation to try to determine how many complaint

 6 files were at issue.  And I'd like to go to the board,

 7 if I could.

 8          As evidenced in Paragraph 35, Mr. Cignarale,

 9 it says, the very last line --

10          Chuck, maybe if you could go there.

11          "This review found a total of 176 violations

12 in 63 files reviewed."

13          Okay?  So for 2006, there are 63 complaint

14 files at issue.  In 2007, it would appear that there

15 are 70 files at issue, correct -- 78 files at issue?

16      A.  78, yes.

17      Q.  Okay.  Now, you may notice, sir, that in

18 Paragraph 37, it doesn't specify the number of claim

19 files that were reviewed in connection with those

20 violations, correct?

21      A.  I'm sorry.  You mean in Paragraph 37?

22      Q.  Yes.

23      A.  Correct.

24      Q.  So I'm going to assume for these purposes that

25 there are 172 complaint files, right?  Are you with me
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 1 so far?

 2      A.  Yes.  I wouldn't assume that.  Given that the

 3 proportion in the other two -- the prior two paragraphs

 4 are not one to one.

 5      Q.  So presumably one would expect that this 172,

 6 the number of complaint files, would actually be lower?

 7      A.  It could be.

 8      Q.  But for this purpose, and this is actually

 9 most favorable to the Department, I'm going to assume

10 it's 172.

11          Now, Paragraph 38, sir, that also does not

12 specify the number of complaint files for that

13 particular year, correct?

14      A.  Correct.

15      Q.  I'm going to assume for those purposes, again,

16 an assumption most favorable to the Department, that

17 there were -- it specifies 166 violations.  I'm going

18 to assume there are 166 complaint files.  Are you with

19 me?

20      A.  Yes.

21      Q.  Same with 2008, one would expect that there

22 are likely less than 166 complaint files included for

23 this 2009 time frame, correct?

24      A.  Correct.

25      Q.  Okay.  I'm going to add those up.  I think I
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 1 can do this math.

 2          63 plus 78 plus 172 plus 166.  I come up with

 3 a number of 479.

 4          So to be clear, sir, your testimony was this

 5 issue about failing to respond to the Department, it

 6 happens rarely.  But in this instance, based upon the

 7 Department's accusation, 143 divided by 479 -- it would

 8 appear that this issue occurred in at least 30 percent

 9 of the complaint files reviewed for those years,

10 correct?

11      MR. STRUMWASSER:  Objection, assumes facts not in

12 evidence, no foundation.  What he's calling

13 conservative or not conservative -- it's a make-up

14 question.

15      THE COURT:  I don't see how the witness can

16 endorse that.  Just move on.

17      MR. VELKEI:  Okay.

18      Q.  Fair to say that the incident of an insurer

19 failing to respond the Department within 21 days

20 occurred more frequently in this instance than it did

21 in the PacifiCare case, correct?

22      MR. STRUMWASSER:  "This instance" being --

23 objection, ambiguous.

24      THE COURT:  The Blue Cross matter.

25      MR. STRUMWASSER:  The four years?
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 1      THE COURT:  I guess, yeah.

 2      THE WITNESS:  No, I don't believe I have enough

 3 information to suggest that.  And I would -- based on

 4 my experience, would not agree with that in the sense

 5 that the files reviewed as referenced in this action --

 6      THE COURT:  When you say "this action," you mean

 7 the Anthem Blue Cross?

 8      THE WITNESS:  This Anthem Blue Cross action,

 9 sorry.  The only files reviewed for purposes of

10 identifying the issues in this action were the files

11 that contained violations.

12          In other words, the insurance company, I

13 believe, as you brought up yesterday, had over 1,000

14 complaints a year, was the highest volume complaint

15 insurer for that period of over 1,000 complaints a

16 year.

17          So I would certainly not use the denominator

18 that you used if I were to assess this.

19      MR. VELKEI:  Q.  We can at least agree that you

20 didn't look at any information before rendering the

21 conclusion that the incidence with regard to PacifiCare

22 occurred with high frequency, correct?

23      MR. STRUMWASSER:  Other than the information

24 identified in the various questions?

25      MR. VELKEI:  No.
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 1      MR. STRUMWASSER:  Objection, ambiguous.

 2      THE COURT:  Could you read the question back.

 3          (Record read)

 4      THE COURT:  So you're talking about his testimony?

 5      MR. VELKEI:  Yes.

 6      THE WITNESS:  No, I wouldn't agree with that in

 7 the sense that the complaint studies reflect the number

 8 of complaints filed against all insurance companies,

 9 including PacifiCare, and therefore provide me with

10 context with regard to the number of complaints that

11 were filed.

12          Secondly, the Department's view is that there

13 should be literally no instances of an insurance

14 company failure -- failing to respond to the regulator

15 when they're -- within a 21-day period upon receipt,

16 which that includes that additional mail time, because

17 that is more than reasonable time for an insurance

18 company to respond, which is actually even I believe

19 maybe 10 days more time than those same insurance

20 companies have to respond to DMHC complaints.

21      MR. VELKEI:  Q.  Mr. Cignarale, did you look and

22 analyze -- do a comparative study of the frequency with

23 which this particular category of violations occurs

24 vis-a-vis the other insurers?

25      MR. STRUMWASSER:  It's compound.  We have look, do
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 1 a comparative study, analyze it.

 2      THE COURT:  Okay.  Would you read the question

 3 back, please.

 4          (Record read)

 5      THE COURT:  I'll allow it.

 6      THE WITNESS:  No, but I do have significant

 7 experience in this area and have a very good

 8 understanding of this law and the -- the practices of

 9 insurance companies in complying with this law.

10      MR. VELKEI:  Q.  Significant experience.  Did you

11 have any knowledge about this complaint being filed

12 against Blue Cross?

13      A.  "Complaint" meaning the --

14      Q.  Accusation.

15      A.  -- accusation?  Yes.

16      Q.  If I understand correctly, when you say you

17 base it upon your experience, it was just a gestalt;

18 you think this seems high under the circumstances?

19      THE WITNESS:  Your Honor, if I may --

20      THE COURT:  Sure.

21      THE WITNESS:  This case is in the middle of

22 settlement, and I'm involved in those settlement

23 discussions.  So I don't know if that has any bearing

24 on how I should be responding to these questions.

25          (Record read)
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 1      THE COURT:  I think you can answer that question.

 2      MR. VELKEI:  Thank you for specifying on the

 3 record, sir.

 4      THE WITNESS:  I wasn't clear in the question as to

 5 do I think it seems high.  Is that in reference to

 6 Anthem Blue Cross or PacifiCare?

 7      MR. VELKEI:  Q.  Talking about PacifiCare and your

 8 conclusion that it occurred with -- this particular

 9 category of alleged violations, failing to respond

10 within 21 days, occurred with a high frequency in this

11 particular case as compared to others.

12      THE COURT:  You know what?  That is not what his

13 testimony says.  It just -- let's get back to his

14 testimony.

15      MR. VELKEI:  Absolutely.  Appreciate that, your

16 Honor.

17      THE COURT:  Remind me.  161?

18      MR. VELKEI:  161, your Honor, Lines 11 to 15.

19      THE COURT:  It's a flat statement.

20      MR. VELKEI:  Okay.

21      Q.  "Occurs with high frequency," that's based

22 upon -- you didn't review any files before rendering

23 the conclusion that it's based upon high frequency,

24 correct?

25      A.  No.  I just stated my conclusion based on my
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 1 experience that it's a high frequency.

 2          I will add that, even though I did state that,

 3 I did not consider it an aggravating or mitigating

 4 factor in this case.

 5      Q.  When you say no, that means you didn't look at

 6 any data in determining whether the frequency in this

 7 particular case was high?

 8      A.  Correct.

 9      Q.  Do you typically get reports about the number

10 of alleged violations in any given category for the

11 various insurers under which you regulate?

12      A.  No, not specifically.

13      Q.  Does the Department keep information with

14 regard to a particular category like this one, failing

15 to respond within 21 days, how many times each insurer

16 is cited for violating that particular statute?

17      A.  Yes, in the sense that the Department keeps

18 all information and records all information with regard

19 to complaints it receives.  And if it finds violations

20 in a particular file, it records those violations in

21 the file so the information's contained in our

22 database.

23          Secondly, the information is contained and

24 posted on the Web site on an annual basis.  So at every

25 given year -- for example, currently, there is now 2010
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 1 data on the Department's Web site for every insurance

 2 company for all the 2010 complaints that were closed

 3 within that calendar year, which is the -- ends up

 4 being that complaint study that we talked about

 5 earlier.

 6          That Web site posting has a breakout of all

 7 the alleged violations against that particular

 8 insurance company and the number of alleged counts for

 9 each of those alleged violations.

10      Q.  Now, can somebody go on that public Web site

11 and compare how one particular company is treated as

12 compared to others?

13      MR. STRUMWASSER:  Is treated?

14      MR. VELKEI:  Cited, incidence of citations.

15      Q.  So taking this example to sort of carry it

16 through, PacifiCare is cited 30 times for failing to

17 respond within 21 days.

18          Do I have any ability if I wanted to go to the

19 CDI Web site to see how many times Blue Cross, Blue

20 Shield, Aetna or any of the other carriers have been

21 cite for that same violation?

22      A.  Yes, for 2010 data.  Once 2011 is completed,

23 2011 data will then replace the 2010 data, and the 2010

24 data will go away.

25      Q.  So if I wanted to understand how frequently a
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 1 particular violation occurred back in 2007, absent the

 2 Department turning over that data to us, we have no

 3 ability to get that on a public Web site, correct?

 4      A.  Correct, I don't believe it is on the public

 5 Web site.

 6      Q.  With regard to the -- this pending accusation

 7 against Blue Cross, is it the Department's view that

 8 they don't feel compelled to take that through to a

 9 full administrative hearing, Mr. Cignarale?

10      MR. STRUMWASSER:  Objection, irrelevant and

11 probably privileged about 12 different ways.

12      MR. VELKEI:  Your Honor, the issue here is the

13 Department has taken this very strong position that

14 they had to do this in this case and this makes it

15 unique and unprecedented and therefore one shouldn't

16 consider a variety of factors, other penalties and the

17 like.

18          So in order to understand that -- test that

19 proposition, one has to understand what singles us out

20 from these other allegations in these other cases.

21      THE COURT:  Sustained.

22      MR. VELKEI:  Okay.

23      Q.  I noticed in the Blue Cross complaint that

24 there were 277 violations of 10123.13(a) out of our

25 sample, so to speak, of 479.  Do you consider that to
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 1 be a high incidence of violations of that particular

 2 statute?

 3      MR. STRUMWASSER:  Can counsel refers us to the

 4 paragraph in question?

 5      MR. VELKEI:  If needed.

 6      THE COURT:  Please.

 7      MR. VELKEI:  Yes.  Give me one second, your Honor.

 8          Paragraph 46.

 9      THE COURT:  Can you read the question?

10          (Record read)

11      MR. STRUMWASSER:  And, your Honor, on that one,

12 that really does go to -- first of all, it's

13 irrelevant.  And secondly, it's exactly what they're

14 talking about now, settlement negotiations with Blue

15 Cross.

16      MR. VELKEI:  We're talking about a public document

17 and whether -- you know, he's the head of this

18 particular branch.  This is dealing with consumer

19 complaints.

20          He's testified in his experience he can opine

21 about whether something occurs frequently or not.  My

22 question is, if we're looking at 277 citations out of a

23 maximum of 479 files, does he consider that to be high

24 frequency?

25      MR. STRUMWASSER:  And the answer is he can
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 1 testify --

 2      MR. VELKEI:  The answer is not one that you offer

 3 up.

 4      THE COURT:  Excuse me, Mr. Velkei.

 5      MR. VELKEI:  Excuse me.  Yes, your Honor.  Forgive

 6 me.

 7      MR. STRUMWASSER:  He can testify to what the

 8 numbers are on the document, but I think it's

 9 inappropriate to ask him to testify -- to give

10 qualitative or offer an opinion about another company's

11 violations that are -- that he's currently in

12 negotiations with.

13      MR. VELKEI:  Your Honor, the point is he's given

14 them here.  He's taken the position that it occurs more

15 often here, there are more violations, it occurs with

16 higher frequency than other cases.

17      THE COURT:  You know what?  I don't know that I

18 heard that testimony.  It's a flat -- it says "high

19 frequency."  It doesn't say "higher frequency than

20 other companies."

21      MR. VELKEI:  Understood, your Honor.  But there

22 has to be context.  So high as compared to what?

23 Presumably it would be as compared to other companies.

24 My question is simply --

25      THE COURT:  That isn't actually what his testimony
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 1 was.  His testimony was there's really no excuse for

 2 not doing it and that 30 is high.

 3      MR. VELKEI:  Your Honor, "In my experience" --

 4 this is Mr. Cignarale's testimony -- "insurers rarely

 5 fail to comply with this requirement," right?

 6          So we're talking about the particular instance

 7 of the 21 days as an example.  He is making comparative

 8 assessments of our behavior as opposed to others.

 9          The simple question is -- I'm not asking for

10 settlement discussions or what's the amount that

11 they're talking about.  I'm simply saying the number,

12 277, out of a maximum of 479 files, does he consider

13 that to be high frequency?

14      MR. STRUMWASSER:  And just so it's clear,

15 Paragraph 46 isn't about failing to respond to the

16 Department.  It's about failing to reimburse claims.

17 It's a late pay allegation.

18      MR. VELKEI:  These are complaint files, your

19 Honor.  What I'm simply trying to understand and elicit

20 from this is is this a lot?  Given the population of

21 what the Department was charging in that particular

22 case -- and again, we already have testimony that it's

23 probably less than 479.  But assuming for these

24 purposes it is 479 files, are citations in 277

25 instances high frequency?
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 1      MR. STRUMWASSER:  I confess I didn't understand

 2 that question at all.  This has nothing to do with the

 3 number of failures to respond to the Department.

 4          I don't -- he has not yet identified a

 5 high-frequency-relative-to-something-else testimony

 6 about failing to reimburse.  It's irrelevant.

 7      THE COURT:  I'm going to sustain the objection.

 8 You can rephrase.  Ask other questions.

 9      MR. VELKEI:  Thank you, your Honor.  If you would

10 giver me a minute.

11      THE COURT:  Sure.  You want to go off the record

12 for a few minutes?

13      MR. VELKEI:  I would appreciate it.  Thank you.

14      THE COURT:  All right.  Take a few minutes.

15          (Recess taken)

16      THE COURT:  Okay.  We'll go back on the record.

17          As near as I can determine, this matter's not

18 been filed with OAH.

19      MR. VELKEI:  Your Honor, thank you very much

20 for --

21      MR. STRUMWASSER:  Excuse me.

22      THE COURT:  Yes?

23      MR. STRUMWASSER:  Before you start -- I want to

24 make a request before you ask a question.

25      MR. VELKEI:  I defer to you.
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 1      MR. STRUMWASSER:  Thank you.

 2          During the break, Mr. Cignarale remained on

 3 the stand at the request of counsel, which is perfectly

 4 appropriate.

 5          He did, however, indicate to me he wanted to

 6 confer with counsel briefly.  I wonder if I might step

 7 outside with him for just a second while there's no

 8 question pending.

 9      THE COURT:  Sure.

10      MR. VELKEI:  No objection.  You could have let us

11 know; we were sitting in the hall.  I don't have a

12 problem here.

13          Thank you, your Honor, for letting us take a

14 couple minutes to collect our thoughts.

15      THE COURT:  Sure.

16          (Recess taken)

17      THE COURT:  All right.  We can go back on the

18 record.

19      MR. VELKEI:  Your Honor, I wanted to thank you for

20 a moment to collect my thoughts and sort of pull

21 together a few things.

22          With regard to the issue of whether the

23 Department has put at issue comparing the company here

24 responding to other insurers, they absolutely have.

25 And in the few minutes that I had to do this, I wanted
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 1 to refer the court to several points in Mr. Cignarale's

 2 testimony as examples of that.

 3          First, if I could direct the Court's attention

 4 to Page 3 of the testimony and, in particular, Lines 5

 5 through 10.

 6          "I have evaluated compliance issues and

 7 formulated recommendations regarding action by the

 8 Department.  In the course of those duties, I have

 9 developed an understanding of how insurance companies

10 work, particularly with respect to the processing of

11 claims and of similarities and differences among

12 companies' operations.  I've gained insight into what

13 is customary and what is abnormal, both good and bad."

14          And this is for the stated basis for him

15 offering testimony here today.  He's talking about his

16 expertise.

17          He then goes on at Page 7 to explicitly

18 compare PacifiCare performance vis-a-vis the other

19 carriers by way of number of consumer complaints.  And

20 I would just remind the Court that the complaint that

21 we've been looking at this morning is about consumer

22 complaints.  And the concept that there are -- there's

23 a comparison of, well, Blue Cross is this much larger.

24 And given PacifiCare's size, the conclusion is they

25 have an abnormally large high number of complaints.
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 1          Going on, then, to Page 61, Lines 13 through

 2 16, "It is reasonable to assume that, in the

 3 environment of claims problems and noncompliance

 4 encountered by PacifiCare in 2006 and 2007, full

 5 disclosure of appeal rights of PLHIC members would be

 6 more important than in the case of other insurers with

 7 more compliance operations."

 8      THE COURT:  "...with more compliant operations."

 9      MR. VELKEI:  Right.  So basically comparing

10 compliance by other insurers to what's happening here.

11          And finally -- and we spent some time on this.

12 These are just examples.  On Page 173, the stated

13 reason for finding it necessary to prosecute this to a

14 conclusion on the merits is that PacifiCare committed

15 allegedly over 100 times more violations than any

16 company previously prosecuted, again, putting at issue

17 a comparison of our behavior to others.

18          To put in context where I was going with this

19 complaint, your Honor, I really only had a few  more

20 questions, but I do think it's important to sort of set

21 the framework for why we are asking these questions.

22      THE COURT:  Well, the last comparison is probably,

23 to me, the most relevant.  But it does talk about

24 "previously prosecuted" and this is not -- this is

25 presently prosecuted.  To the extent that it might
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 1 change that testimony --

 2      MR. VELKEI:  But, your Honor, the issues -- the

 3 Blue Cross complaint that we've been talking about this

 4 morning goes back to 2006 and 2007.  So I was

 5 questioning Mr. Cignarale about citations of similar

 6 statutes for complaints during that period.  Was it

 7 abnormally high?  What was his view of how that

 8 compared?

 9      THE COURT:  Okay.

10      MR. STRUMWASSER:  But the timing is 2010.

11      THE COURT:  The timing, you know, is relevant to

12 the testimony.  I'll allow you to ask your next

13 question, based on -- tell me what you base it on, and

14 I'll listen to the objection.

15      MR. VELKEI:  I appreciate it.  I really just had a

16 few more questions, and it was focused specifically on

17 that 277.  So maybe if we could go back to that

18 question --

19          (Record read)

20      MR. STRUMWASSER:  And your Honor, I'm going to

21 reimpose our objection regarding any settlement

22 discussions.  Mr. Cignarale apprises me that he -- this

23 case is in negotiations.  He has been conferring with

24 counsel about it and negotiating with the company.  And

25 his opinions about that are inextricably tied to both
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 1 the information he's go gotten from counsel and the

 2 negotiating position.

 3      THE COURT:  Okay.  I'll sustain the objection

 4 based on that issue.

 5      MR. VELKEI:  Just to be clear, from our

 6 perspective, your Honor, we're not trying to elicit

 7 substance of settlement communications.  This is a

 8 public document.

 9      THE COURT:  I suppose you could try and offer it

10 as a hypothetical.

11      MR. VELKEI:  Okay, terrific.  I'll go with that.

12      Q.  So framing this as a hypothetical, sir, you

13 have 277 citations to 10123.13(a) out of a population

14 of 479.  Do you consider that to be a high frequency?

15      MR. STRUMWASSER:  And not pegged to the --

16      THE COURT:  Not to this.

17      MR. VELKEI:  Correct.

18      THE WITNESS:  If I were to assume that the 479

19 number is accurate or is the number you're asking --

20 basing your question on -- I don't know if it's

21 accurate -- then certainly 277 violations in 479 files

22 is a high number.

23      MR. VELKEI:  Q.  Thank you.  As you previously

24 testified, it is likely that -- I'll leave it at that.

25          What I would suggest, your Honor, is
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 1 Mr. Cignarale didn't have an opportunity to step off

 2 the stand.  I've got one sort of line of questioning

 3 that I think we could probably finish it up in an hour,

 4 hour and 15 minutes.  So maybe we break until 11:00 and

 5 pick it up then?

 6      THE COURT:  Sure.

 7          Do you need a break?  Probably would be good.

 8      MR. VELKEI:  Terrific, thank you.

 9          (Recess taken)

10      THE COURT:  All right.  We'll go back on the

11 record.

12      MR. VELKEI:  Thank you, your Honor.

13      Q.  Mr. Cignarale, I just wanted to spend some

14 time talking to you about the undertakings.  So I'd

15 like to show you what's been entered into evidence as

16 Exhibit 5191.

17      A.  Okay.

18      Q.  I assume you've seen these before, sir?

19      A.  Yes.

20      Q.  I want to talk first about your personal

21 knowledge with regard to the undertakings.  I know

22 you've talked to -- you had some knowledge at Pages 5

23 to 6 of your testimony, starting with the fact that you

24 knew that the undertakings were being negotiated,

25 correct?
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 1      A.  No, in the sense that I didn't know what the

 2 purpose of the undertakings were, whether there was a

 3 negotiation involved or -- things like that.

 4      Q.  But the fact that they were being negotiated

 5 you knew about?

 6      A.  No, in the sense that I had no idea whether

 7 they were being negotiated.

 8      Q.  Did I understand your testimony to be that you

 9 didn't understand what the purpose of the undertakings

10 was?

11      A.  I didn't understand -- yes, in the sense that

12 I didn't understand what all of the parameters were of

13 it.  I was not involved in virtually any of the points

14 in the undertaking except one to a very, very small

15 degree.

16          However, the only thing I was aware of, that

17 it somehow involved the merger, potential merger.

18      Q.  So presumably you were not involved in any

19 aspect of the negotiation over the undertakings,

20 correct?

21      A.  Correct, but I don't know that they were in

22 fact negotiations or not.

23      Q.  You know who Ms. Nettie Hoge is?

24      A.  Yes, I do.

25      Q.  She's currently the chief deputy commissioner
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 1 of the Department of Insurance, correct?

 2      A.  I believe so, yes.

 3      Q.  You understand that Ms. Hoge was involved in

 4 those undertakings with United and PacifiCare?

 5      A.  Yes.

 6      Q.  I believe it's your testimony that at some

 7 point she reached out to you to get some information

 8 from you on a metric for evaluating complaints.  Is

 9 that your testimony?

10      A.  Yes.

11      Q.  Can you -- what do you recollect of that

12 conversation?

13      A.  It was a very short conversation.  It was a

14 phone call from Nettie Hoge -- there may have been

15 others on the phone -- where she asked, if there were

16 going to be some sort of a complaint metric with regard

17 to the complaints filed with the Department, if I had

18 any ideas as to a particular metric.

19      Q.  Anything else you recollect of that

20 conversation?

21      A.  Only that I had suggested a couple of quick

22 options, such as using total number of complaints or

23 number of justified complaints.  And that was really

24 the entire conversation.  That probably didn't last

25 more than a minute.
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 1      Q.  So I'm assuming that Ms. Hoge did not have a

 2 conversation with you at that time about what the

 3 purpose of the undertakings was, correct?

 4      A.  Other than I previously stated.

 5      Q.  So that would be correct, yes?

 6      A.  No, in the sense that there may have been a

 7 very brief introduction with regard to the fact that

 8 there was a -- a merger request or some -- whatever

 9 that terminology might be -- between PacifiCare and

10 Anthem -- and United.

11      Q.  Short of that comment, can we agree that

12 Ms. Hoge didn't have a discussion with you about what

13 was the intended purpose of the undertakings?

14      A.  Correct.

15      Q.  Have you spoken to Ms. Hoge since that

16 conversation about the purpose of the undertakings?

17      A.  No, I don't believe I've spoken to Ms. Hoge

18 since then about these undertakings.

19      Q.  And you two actually work together, correct?

20      A.  Yes.

21      Q.  Can we agree, Mr. Cignarale, that there are

22 matters set forth in the undertakings that are subject

23 to your jurisdiction and purview?

24      A.  I'm not sure.  By "you," are you talking about

25 Tony Cignarale and consumer services, market conduct or
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 1 the Department?

 2      Q.  Tony Cignarale and the consumer services,

 3 market conduct, if I got that right.

 4      A.  Yes.  The only one I see in the undertakings

 5 is the one line on Undertaking 19 with regard to the

 6 justified complaints.

 7      Q.  Okay.  Undertaking 19 -- and perhaps we should

 8 turn to it if we could.

 9          And, Chuck, I don't know if you can fit that

10 on one page on the screen.

11      A.  Okay.

12      Q.  So Undertaking 19 addresses consumer

13 complaints, correct?

14      A.  Yes, but only to the degree of the one row,

15 "Number of justified complaints received per 1,000

16 members."

17      Q.  Okay.  And consumer complaints have been

18 something that you've supervised for many years,

19 correct?

20      A.  Yes.

21      Q.  Also more generally, there are metrics related

22 to claims handling practices, would you agree, sir?

23      A.  Yes.

24      Q.  And those claim handling practices are matters

25 that are subject to your purview, correct?
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 1      A.  No.  Claims matter -- claims handling matters

 2 in general are certainly subject to my purview, but

 3 none of the ones mentioned in Undertaking 19 except for

 4 the number of justified complaints would fall under the

 5 purview of any kind of review or potential compliance

 6 issue with the Department.

 7      Q.  And I want to step back for a moment from the

 8 specific metric.  But certainly timeliness of claims

 9 handling is something within your purview, correct?

10      A.  In general, yes.

11      Q.  In fact, that's a serious allegation and

12 charge in this case, correct?

13      A.  Yes.

14      Q.  Also issues with regard to appeals of

15 providers is something within your jurisdiction and

16 purview, correct?

17      A.  Yes.

18      Q.  There are issues involving that very matter

19 within this case, correct?

20      A.  And also, just more generally, this discussion

21 of first call resolution rate, customer service is

22 some -- there are allegations around customer service

23 in this complaint, correct, sir?

24      A.  I believe so.

25      Q.  So presumably matters impacting or touching
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 1 upon customer service of insurers would be something

 2 within your purview and jurisdiction, correct?

 3      A.  Correct, to the degree that it implicates a

 4 particular statute or regulation or claims standard

 5 that would become a compliance issue.

 6      Q.  But you put customer service at issue even in

 7 recommending the penalty here in this case, correct?

 8      A.  I don't recall.  I recall mentioning it.  I

 9 don't know --

10      Q.  And is less than average customer service, is

11 that something that is a violation of any law with the

12 Department of Insurance?

13      A.  No, only to the degree that it doesn't

14 otherwise violate a law.

15      Q.  When you say "only to the degree it doesn't

16 otherwise violate a law," can you give me an example of

17 where that would be the case?

18      A.  Well, I mean, if an insured makes a phone call

19 to an insurance company and doesn't get a response to

20 their inquiry within 15 days, that's poor customer

21 service, but it also is a potential violation of Fair

22 Claims Settlement Practice issues.

23      Q.  Can we agree that poor customer service is not

24 within the jurisdiction of your department unless it is

25 connected to a particular violation of the law?
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 1      A.  Yes, at the macro level -- I'm sorry -- at the

 2 micro level in terms of violations.  But certainly

 3 should enforcement actions arise and et cetera, it's

 4 certainly an issue that the Department needs to be

 5 aware of and should be talking to the company about.

 6      Q.  Can we agree that the market typically adjusts

 7 for poor customer service of any insurer within the

 8 jurisdiction of the Department of Insurance?

 9      MR. STRUMWASSER:  Objection, vague, as to "market

10 adjusts."

11      THE COURT:  I'll allow it but -- if you know.

12      THE WITNESS:  I would suggest -- I would agree to

13 the point, a certain point but not completely in the

14 sense that, in the area of insurance specifically,

15 there are -- there is not always unfettered choice in

16 terms of what insurance company you would be serviced

17 by or you would be covered by.  In the sense of group

18 policies where your employer signs you up for a

19 particular insurance company, the employee typically

20 doesn't have a choice in that matter -- so based on

21 that explanation.

22      MR. VELKEI:  Q.  Okay.  And focusing back again on

23 Undertaking 19, can we agree that there are defined

24 metrics -- and we can put aside whether they apply here

25 or not -- there are in fact defined metrics around
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 1 claims handling practices?

 2      A.  Yes.

 3      Q.  Can we also agree, Mr. Cignarale, that these

 4 metrics were in effect during the period of the market

 5 conduct examination?

 6      A.  Sure, I could agree to that.

 7      Q.  Could we also agree that they were in effect

 8 at the time of the filing of the accusation in this

 9 case?

10      A.  I don't know that offhand.  I don't know the

11 timing of the effective dates of this particular

12 agreement compared to the filing of the enforcement

13 action.

14      Q.  The undertaking provides that there is a

15 four-year period of time, correct, Undertaking No. 20?

16      A.  To the degree that Paragraph D on Page 16 of

17 the undertakings provides for a four-year effective

18 period and that four years goes through 2010 and to the

19 degree I recall that the enforcement action was filed

20 in 2009, then yes.

21      Q.  All right.  And so the undertakings also

22 provided specific remedies for failure to comply with

23 the metrics set forth in here, correct?

24      A.  I don't recall offhand.

25      Q.  So why don't we take a look back at
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 1 Undertaking 19, sir, if we could.  You see it provides

 2 certain tolerance thresholds?

 3      A.  Yes.

 4      Q.  Okay.  I want to focus your attention in

 5 particular on the very last word of Page 14, continuing

 6 on then to the next page.

 7          "In the event PLHIC fails to meet any of the

 8 standards set forth below as measured on an annual

 9 calendar-year basis and such failure is not the result

10 of an event of force majeure and is outside of the

11 3 percent tolerance threshold as set forth below, PLHIC

12 will work in good faith with CDI to promptly develop

13 and implement a corrective action plan intended to

14 rectify such failure."

15          Do you see that?

16      A.  Yes.

17      Q.  So in effect, there was a provision that, if

18 the company did not meet the metrics, it would work

19 with the Department to implement a corrective action

20 plan, correct?

21      A.  Yes.

22      Q.  Now, fair to say that, in this case, based

23 upon your testimony, the Department did not work with

24 PLHIC in coming up with a corrective action plan for

25 falling outside of any of these metrics?
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 1      MR. STRUMWASSER:  Objection, mischaracterizes his

 2 testimony, is also -- mischaracterizes the document.

 3 The document didn't call for CDI to work with PLHIC but

 4 for PLHIC to work with CDI.

 5      THE COURT:  All right.  Do you want to rephrase?

 6      MR. VELKEI:  Q.  The agreement contemplates that

 7 the company will work with the Department to come up

 8 with a corrective action plan, correct?  Do you see

 9 that?

10      MR. STRUMWASSER:  Objection, there is no -- I'm

11 sorry.  There is no agreement these were unilateral

12 undertakings.

13      MR. VELKEI:  I'm happy to rephrase, your Honor.

14 Obviously we feel differently.

15      THE COURT:  All right.

16      MR. VELKEI:  Q.  But the undertakings provide that

17 the company and CDI will work together on a corrective

18 action plan if there are any issues around compliance

19 with the undertakings, any of those metrics, correct?

20      MR. STRUMWASSER:  Objection, the document speaks

21 for itself.  There's no foundation that the witness has

22 any information about that.

23      THE COURT:  Overruled.

24      MR. VELKEI:  May I have the question read back,

25 your Honor?
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 1      THE COURT:  Yes.

 2          (Record read)

 3      THE WITNESS:  I can agree with that.

 4      MR. VELKEI:  Q.  Are you aware of any such

 5 corrective action plan being worked out between PLHIC

 6 and CDI with regard to anything related to the

 7 undertakings, in particular, Undertaking 19?

 8      A.  No.

 9      Q.  The Undertaking 19 also sets forth a penalty

10 for any justified complaint as defined within the

11 statute, correct?

12      A.  Let me check.

13      Q.  Let me rephrase that.  Why don't we just focus

14 on the actual language.

15          So going to the sentence that begins, "In

16 addition, if, after the first two quarters of 2006,

17 PLHIC fails for any calendar year to meet the

18 agreed-upon standard within the tolerance threshold for

19 justified complaints as defined in California Code of

20 Regulation Title 10, Section 2694 and such failure is

21 not the result of an event of force majeure, PLHIC will

22 agree to pay to CDI a penalty equal to $315 per

23 justified complaint that exceeds the tolerance

24 threshold for the applicable year."

25          Do you see that, sir?
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 1      A.  Yes.

 2      Q.  So at least according to these undertakings,

 3 to the extent there were justified complaints that were

 4 in excess of the threshold, the penalty that is

 5 assessed on the undertakings is $315 per justified

 6 complaint, correct?

 7      A.  Yes.

 8      Q.  Now, you were actually involved in setting

 9 that $315 amount, weren't you, sir?

10      A.  I don't recall that.

11      MR. VELKEI:  I'd like to introduce as exhibit next

12 in order -- I believe it's 5665, your Honor.

13      THE COURT:  I have 5664.

14      MR. VELKEI:  Okay.

15      MR. VELKEI:  Actually, I'm sorry.  This has

16 already been marked into evidence.  Forgive me.  It's

17 829, Exhibit 829 from Ms. Hoge to Mr. Barney.

18          Your Honor, Mr. McDonald suggests that perhaps

19 5664 is the page showing the date at which the Blue

20 Cross complaint was posted.

21      THE COURT:  I didn't mark it.  Are you proposing

22 that I mark it?

23      MR. VELKEI:  I think it would be a good idea since

24 the Department seemed to suggest that there was an

25 issue in terms of when it was filed or when it was
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 1 posted on the Web site.

 2      MR. STRUMWASSER:  The Department has not said

 3 that, but why don't we just include it within 5663.

 4      THE COURT:  That sounds good.

 5      MR. VELKEI:  Fine with us, your Honor.

 6      Q.  So let me know when you're done, sir.

 7      A.  Okay.

 8      Q.  Okay.  So just going back to Undertaking 19

 9 for a second, the Undertaking No. 19 talks about a

10 penalty if justified complaints exceed a certain

11 threshold, correct?

12      A.  Yes.

13      Q.  And my question to you was you, in fact, were

14 involved in helping set that amount.  And I believe

15 your testimony was you didn't recall.

16          Does Exhibit 829 refresh your recollection,

17 Mr. Cignarale, that you were involved in that process?

18      A.  No, it does not.

19      Q.  None whatsoever?

20      A.  No.

21      Q.  Now, any idea why Ms. Hoge would have

22 included -- forwarded an e-mail that includes your name

23 at the bottom of that document?

24      A.  I'd be speculating if I answered the question.

25      Q.  Don't want you to do that, sir.
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 1          So the justified -- the penalty as reflected

 2 in Ms. Hoge's e-mail was calculated based upon

 3 estimating an average of three hours for someone within

 4 your branch to resolve a complaint.  Do you see that?

 5      A.  Yes.  But at the time, I was not over the

 6 market conduct activities, so I most likely would not

 7 have been involved in that aspect.

 8      Q.  Justified complaints falls within the consumer

 9 services bureau, correct?

10      A.  But the dollar figure refers to how market

11 conduct bills for its time.

12      Q.  But the issue of justified complaints was

13 within your jurisdiction even at the time of this

14 e-mail correct?

15      A.  Correct.

16      Q.  Did you ever object to the assessment of a

17 penalty of only $315 per justified complaint that

18 exceed the thresholds set forth in the undertaking?

19      A.  I don't recall.

20      Q.  If I understand correctly -- give me one

21 second, if you would, sir.

22          You testified in your direct that the

23 Department does not dispute that PLHIC has complied

24 with the metric in Undertaking 19 identified as claims

25 processed within 30 calendar days, correct?
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 1      A.  Yes.

 2      Q.  But it is your testimony, sir, at Page 16 that

 3 it's -- PLHIC's compliance with that metric is not

 4 relevant to these proceedings?

 5      A.  I don't see it offhand.

 6      THE COURT:  It's there.

 7      MR. VELKEI:  Chuck, could you put that up on the

 8 screen?  Page 16 and it's Line 5.

 9      Q.  Question:  "You are aware that both United and

10 PacifiCare executed certain undertakings in connection

11 with the Commissioner's approval of the acquisition in

12 2005.  What significance do those undertakings have for

13 this case?"

14          And your answer was "none" correct?

15      A.  Correct.

16      Q.  But, in fact, the Department very much put the

17 undertakings at issue in the context of its

18 investigation of PacifiCare; isn't that true, sir?

19      A.  I don't know.  I don't know what investigation

20 you're referring to.

21      Q.  The investigation by the Department of

22 PacifiCare in 2006 and 2007.

23      A.  The market conduct examinations?

24      Q.  That's part of it, yes.

25      A.  I don't know.
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 1      MR. STRUMWASSER:  Objection, ambiguous if there's

 2 something more than that.

 3      MR. VELKEI:  Q.  All right.  Well, I'd like to

 4 show you if I could --

 5          I can withdraw the question, your Honor.

 6      THE COURT:  All right.

 7      MR. VELKEI:  Q.  I'd like to show you if I could

 8 Exhibit 5427.

 9          There's an e-mail -- it's been entered into

10 evidence -- an e-mail from Ms. Rosen to a number of

11 folks, including Mr. Cignarale.

12          Chuck, if you could just blow up this piece

13 right here (indicating).

14      A.  Okay.

15      Q.  Ms. Rosen certainly made clear to the company

16 that the metrics of Undertaking 19 as well the intent

17 of that undertaking were at issue in the Department's

18 investigation, correct?

19      MR. STRUMWASSER:  Document speaks for itself, no

20 foundation.

21      THE COURT:  If you know.

22      THE WITNESS:  I don't recall seeing this document,

23 receiving this e-mail.  And I wouldn't have anything to

24 offer other than what it says on the document.

25      MR. VELKEI:  Q.  Can we agree that is in fact what



23431

 1 Ms. Rosen is doing, that she's communicating to the

 2 company that the undertakings, particularly

 3 Undertaking 19, are very much at issue in the

 4 investigation?

 5      A.  Can you direct me to where you're --

 6      Q.  Sure.  If you go to the largest paragraph,

 7 "This meeting is premised on your company's ability to

 8 comply with not only the metrics of Undertaking 19 but

 9 the intent of this undertaking" -- can you see that,

10 sir?

11      A.  Yes.

12      Q.  Can we agree that in fact Ms.  Rosen, by the

13 words of this document, was putting at issue compliance

14 with the undertakings in connection with its

15 investigation of PacifiCare?

16      MR. STRUMWASSER:  No foundation.

17      THE COURT:  Overruled.

18      THE WITNESS:  I don't see anything in that

19 sentence that talks about investigation, so, no.

20      MR. VELKEI:  Q.  So your understanding of

21 Ms. Rosen's communications with the company at that

22 point in time is the company's not under investigation?

23      A.  No, that's not -- I don't agree with that.

24      Q.  So in March of 2007, the company was in fact

25 under investigation by the Department of Insurance,
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 1 correct?

 2      MR. STRUMWASSER:  We do have this continuing

 3 ambiguity about what Mr. Velkei means by

 4 "investigation."  It's a term of art in the Department.

 5      MR. VELKEI:  Term of art?  I disagree, your Honor.

 6 I think the -- it's plain language.

 7      THE COURT:  Using the plain-language meaning, I'll

 8 allow the question.

 9      MR. VELKEI:  I'm sorry.

10      THE COURT:  Using the plain-language meaning, I

11 will allow the question.

12      MR. VELKEI:  Thank you, your Honor.  Could you

13 have it read back to the witness?

14      THE COURT:  Yes.

15          (Record read)

16      THE WITNESS:  Yes, to the degree that, by

17 "investigation," you're referring to the Department

18 being involved in a market conduct examination of the

19 insurer and also to the degree of the Department

20 investigating individual consumer complaints as well as

21 any systemic or global issues related to those

22 complaints.

23      MR. VELKEI:  Q.  Right.  So we can also agree,

24 then, right, Mr. Cignarale, that in connection with

25 that investigation, at least as of March of 2007,
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 1 Ms. Rosen was directly putting at issue compliance with

 2 the undertakings, correct?

 3      MR. STRUMWASSER:  Asked and answered.

 4      THE COURT:  Overruled.

 5      THE WITNESS:  I'm sorry.  Can I get the

 6 question --

 7      THE COURT:  Sure.

 8          (Record read)

 9      THE WITNESS:  No.  Again, I don't see any

10 relationship in this document specifically to the areas

11 that you referred me to that suggest a connection

12 between the Department's investigation as I previously

13 described it and to the undertakings.

14      MR. VELKEI:  Q.  Ms. Rosen is actually calling a

15 meeting, using her words, premised on PacifiCare's

16 ability to comply with not only the metrics of

17 Undertaking 19 but the intent of this undertaking,

18 correct?

19      A.  Based on what this document says, it appears

20 that way.

21      Q.  You were in fact copied on this document,

22 correct, Mr. Cignarale?

23      A.  It appears so.

24      Q.  You're certainly not suggesting that you

25 didn't receive this?
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 1      A.  No.

 2      Q.  And it's your testimony you have absolutely no

 3 recollection?

 4      MR. STRUMWASSER:  Of this document?

 5      THE WITNESS:  Yes.

 6      MR. VELKEI:  Q.  Of this document?

 7      A.  Yes.

 8      Q.  Now, the undertakings were put directly at

 9 issue in the accusation itself that was served in 2008;

10 isn't that true, Mr. Cignarale?

11      A.  I don't know.

12      Q.  Why don't we take a look at that if we could.

13 I believe you should have Exhibit 1.  It's the actual

14 original accusation, kind of like what we were looking

15 at this morning, but it's for PacifiCare dated January

16 25th, 2008.

17      A.  Okay.

18      Q.  Do you want a moment to look that over, or

19 would you like me to direct you?

20      A.  It would be better if you directed me.

21      Q.  Not a problem.  If you would go to Page 2 of

22 the OSC, focusing beginning at Line 24 and continuing

23 through at least Page 3 at Line 10.

24          And, Chuck, is there some way you can put that

25 on one screen?  Perfect, thanks.
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 1      A.  Okay.

 2      Q.  The undertakings are in fact part of this

 3 accusation, correct?

 4      MR. STRUMWASSER:  I don't know what it means,

 5 "part of this accusation."  The document speaks for

 6 itself.

 7      THE COURT:  Right.  I'll allow it.

 8      THE WITNESS:  I see it's mentioned in the

 9 accusation -- to that degree, yes.

10      MR. VELKEI:  Q.  I'd like to direct your attention

11 if I can to the very last sentence of this paragraph.

12          "The findings of the both the Commissioner's

13 Consumer Services Division and Market Conduct Branch

14 with respect to Respondent's conduct will show that

15 both the intent of the acquisition-related undertakings

16 to the California Department of Insurance have been

17 violated many times over."

18          Do you see that?

19      A.  Yes.

20      Q.  This is directly putting at issue compliance

21 with the undertakings; isn't it, Mr. Cignarale?

22      MR. STRUMWASSER:  Calls for a legal conclusion or

23 is ambiguous.

24      THE COURT:  And a grammarian to fix it.

25 Sustained.
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 1      MR. VELKEI:  Okay.

 2      Q.  Just to be clear, Mr. Cignarale, you were

 3 responsible for oversight of both consumer services

 4 division and market conduct branch at the time this OSC

 5 was served, correct?

 6      A.  Yes, I believe I was.

 7      Q.  Can we at least agree, Mr. Cignarale, that

 8 others may have had a different view of the relevance

 9 of the undertakings, others in the Department besides

10 yourself?

11      MR. STRUMWASSER:  Argumentative with respect to

12 "at least," and no foundation with respect to others'

13 opinions.

14      THE COURT:  If you know.

15      THE WITNESS:  I don't know what view anyone had of

16 these undertakings.  And no one -- none of my superiors

17 and no one else in the Department, whether that be

18 people in legal, has ever asked me to direct my staff

19 to evaluate complaints that it receives based on any of

20 the standards in these undertakings.

21      MR. VELKEI:  Q.  Mr. Cignarale, is it your --

22 given the fact that you've acknowledged that PacifiCare

23 complied with the metric at least around timeliness, is

24 it your view that compliance with standards set by the

25 Department in these undertakings can still subject
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 1 respondent to a determination that they have engaged in

 2 an unfair business practice?

 3      A.  May have the question back?

 4      THE COURT:  Sure.

 5          (Record read)

 6      THE WITNESS:  Yes, but I disagree that these

 7 standards were set by the Department.

 8      MR. VELKEI:  Q.  And to be clear, despite the fact

 9 that you concede PacifiCare complied with the

10 Undertaking 19 around timeliness, you have come here

11 today to offer a proposed penalty at least at the

12 initial level of almost $200 million around just that

13 issue, correct?

14      MR. STRUMWASSER:  Ambiguous as to "at the initial

15 level."

16      THE COURT:  Well, it was reduced by --

17      MR. STRUMWASSER:  Before the adjustment?  Oh.

18      MR. VELKEI:  Before the adjustment.

19      THE COURT:  I'll allow it.

20      THE WITNESS:  Correct.

21      MR. VELKEI:  I think this is a good time to break,

22 your Honor.

23      THE COURT:  Okay.

24      (Whereupon, the proceedings recessed at

25       11:36 o'clock a.m.)
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 1 Tuesday, December 13, 2011           9:11 o'clock a.m.

 2                         ---o0o---

 3                   P R O C E E D I N G S

 4      THE COURT:  This is on the record before the

 5 Insurance Commissioner of the State of California in

 6 the matter of PacifiCare Life and Health Insurance

 7 Company.  This is OAH Case No. 2009061395, Agency

 8 No. UPA 2007-0004.  Today's date is December 13th,

 9 2011.  Counsel are present.

10          Respondent is present in the person of

11 Ms. Knous.  We're continuing the cross-examination of

12 Mr. Cignarale.

13                      TONY CIGNARALE,

14          called as a witness by the Department,

15          having been previously duly sworn, was

16          examined and testified as hereinafter

17          set forth:

18         CROSS-EXAMINATION BY MR. VELKEI (Resumed)

19      MR. VELKEI:  Q.  Good morning, sir.  How are you

20 today?

21      A.  Fine, thanks.

22      MR. VELKEI:  Chuck, if you could put 5273 up

23 there.

24      Q.  I'd like to direct your attention if I can,

25 Mr. Cignarale, to the statement by Mr. Tucker about



23443

 1 "Does this relate to tomorrow's action?"

 2          Do you see that?

 3          Would you like to get your copy of that?

 4      THE COURT:  I might have left mine in the hallway.

 5 Hold on.

 6      THE COURT:  I don't have it.  I gave that back.

 7      MR. VELKEI:  I've got an extra copy here, if you'd

 8 like.

 9      THE COURT:  Thank you.

10      THE WITNESS:  I can't seem to locate that, but I

11 guess I can look up at the --

12      MR. VELKEI:  I have an extra copy, Mr. Cignarale.

13      THE WITNESS:  Okay.

14      MR. VELKEI:  Q.  Sir, when I asked you what

15 Mr. Tucker was referring to when he said "tomorrow's

16 action," you said you don't know offhand.

17          So I wanted to circle back see if we could

18 close the loop on this issue.  "Tomorrow's action" that

19 Mr. Tucker was referring to was in fact the

20 announcement of an accusation being served against

21 PacifiCare, correct?

22      A.  Could have been.

23      Q.  I'd like to show you a copy of what's been

24 previously entered into evidence of 5272, which was the

25 press release that was issued by the Department on
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 1 January 29th, 2008.

 2          Take a moment to look it over, sir.  Let me

 3 know when you're done.

 4      A.  Okay.

 5      Q.  So in fact there was a press release issued

 6 the very next day announcing the accusation against

 7 PacifiCare, correct?

 8      A.  As it states in this document, it appears so.

 9      Q.  Okay.  And the very purpose of 5273, the

10 communications back and forth, was to see if the

11 Department could find members that could appear at that

12 press conference, correct?

13      A.  I don't know that that's the case.

14      Q.  Well, you were looking for members related to

15 that press release, correct, sir?

16      A.  I would say yes, in the sense that related to

17 this action.  However, given this appears to be a

18 request made based on the e-mail, from the Los Angeles

19 Times and Lisa Girion, it would not be uncommon for

20 L.A. Times or other newspapers to ask for complainants

21 that complained against a particular insurance company,

22 to interview those particular complainants to add to

23 the story that they may be writing in regard to this

24 action.

25      Q.  Were you in fact able to find members to



23445

 1 basically talk to the press about their concerns with

 2 PacifiCare at that time?

 3      MR. STRUMWASSER:  Ambiguous, "you."

 4      THE COURT:  You're talking about --

 5      MR. STRUMWASSER:  Q.  "You" the Department.

 6      A.  I don't know the answer to that.  I was not

 7 personally looking.  People on my staff were looking

 8 and responding.

 9      Q.  And communicating with you about what they

10 were finding, correct?

11      A.  Correct.

12      Q.  Now, the decision to go forward with a press

13 release announcing this accusation or this action

14 against PacifiCare was made even before the exam report

15 in this action was finalized; isn't that true,

16 Mr. Cignarale?

17      A.  I don't know the answer.

18      MR. VELKEI:  I'd like to introduce exhibit -- I

19 believe it's 5664.

20      THE COURT:  Correct.

21      MR. VELKEI:  What appears to be an Outlook notice

22 for a PacifiCare SF Press Conference with DMHC for

23 January 29th, 2008 at 9:30 a.m.

24      THE COURT:  It's dated 1/29/08.

25          (Respondent's Exhibit 5664, CDI00254151,
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 1           marked for identification)

 2      MR. VELKEI:  Your Honor, just to note for the

 3 record, the stipulation with the CDI required the

 4 production of native files.  We looked back in our

 5 records to determine whether a native file of this

 6 particular document had been produced, and it was not.

 7 So we would ask the Department to produce a copy.

 8      MR. STRUMWASSER:  First of all, I'm not sure what

 9 he's asking for, but the stipulation says that we would

10 produce native files if requested.  We were not given a

11 request for these documents.

12          What exactly is being requested now?

13      THE COURT:  The native file for this document.

14      MR. STRUMWASSER:  The native file for this

15 document, or the attachments?

16      THE COURT:  I don't know.

17      MR. KENT:  The entire documents with the

18 attachments.

19      MR. STRUMWASSER:  So we're talking about one, two,

20 three, four, five, six -- well there's six Word

21 documents.  Do you need the native files for those?

22      MR. VELKEI:  We have those Word documents.  That

23 will be next in order.

24          But what we need is the native file for this

25 document, which should include the attendees, who this
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 1 was sent to, all of the information that would

 2 accompany what -- a native format.

 3      MR. STRUMWASSER:  So you want the Outlook file for

 4 this document, the Outlook records for this document?

 5      MR. VELKEI:  Whatever records there are associated

 6 with the native format, we want all of it, not just

 7 some of it.

 8      MR. STRUMWASSER:  Okay.  So we're not talking

 9 about the attachments?  We're talking about --

10      MR. VELKEI:  Oh, my god.  I can't be any clearer.

11 If there's something I'm missing.

12      MR. STRUMWASSER:  Well, you can't be, and neither

13 can Mr. Kent.  Between the two of you, you want to work

14 out whether or not we're getting you any attachments?

15      THE COURT:  Do you need the Word documents also?

16      MR. VELKEI:  Yes, your Honor.  I mean, we have

17 them.  We're going to introduce them.  We got them via

18 a Public Records Act request.  So I believe we have all

19 of those attachments.

20          But we would like whatever accompanies the

21 native form version of this document.

22      THE COURT:  So yes.

23      MR. STRUMWASSER:  Yes on the attachments as well?

24      THE COURT:  Yes, please.

25          Is there a question pending?
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 1      MR. VELKEI:  No.

 2      Q.  Have you had an opportunity look it over, sir?

 3      A.  Yes.

 4      Q.  So in fact, the decision to go forward with

 5 the press conference was made even before the exam was

 6 finalized; isn't that true, Mr. Cignarale?

 7      A.  It appears so.

 8      Q.  So the statement, "Tony Cignarale is certain

 9 that the market conduct exam will be done either today

10 or Tuesday at the latest.  No need for PacifiCare to

11 review," that appears to be accurate, sir?

12      A.  I don't have any information.  I don't recall

13 this specific instance.  And other than what it says

14 here, I don't have any specific information.

15      Q.  Certainly would suggest that, at the time this

16 document was generated, the report had not been

17 finalized, correct?

18      A.  It's possible.

19      Q.  To be clear, the Department of Insurance

20 announced the service of this accusation before they

21 even told the company, correct?

22          Let me withdraw that.

23          The Department of Insurance made a public

24 announcement to the press before they even told the

25 company what was going on, correct?
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 1      MR. STRUMWASSER:  Relevance.

 2      THE COURT:  Overruled.

 3      THE WITNESS:  I don't know.

 4      MR. VELKEI:  Q.  Now you were part of preparing

 5 for this January 29th, 2008 conference, correct?

 6      A.  I don't recall the specifics, but I believe I

 7 may have been to a small degree.

 8      Q.  And we have, sort of, certainly a reflection

 9 of that in 5273; that would be one example of your

10 involvement, correct?

11      A.  Yes.

12      Q.  Now, the people on 5273 are all very senior

13 staff in the Department, correct?

14      MR. STRUMWASSER:  I'm sorry.  I must be missing

15 something.  I only see -- oh, on 5273, thank you.

16      THE COURT:  We switched back.

17      MR. STRUMWASSER:  Yes.

18      THE WITNESS:  Not necessarily, no.

19      MR. VELKEI:  Q.  Deputy Commissioner Byron Tucker,

20 senior?

21      A.  Yes.

22      Q.  Management, Ms. Leone Tiffany is senior as

23 well, correct?

24      A.  She's a manager in the Department.  I wouldn't

25 say senior manager.
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 1      Q.  The management was staying up rather late the

 2 morning before the announcement to see if they could

 3 find someone to appear at that press conference,

 4 correct?

 5      A.  I don't know about that.

 6      Q.  Do you see the time of the e-mail,

 7 Mr. Cignarale?

 8      A.  Yes, I see the time on my e-mail.

 9      Q.  Do you often conduct business for the

10 Department at 1:37 a.m. in the morning?

11      A.  When my e-mails alert me and there are

12 important issues pending, then yes.

13      Q.  Now, talking about your involvement in the

14 process leading up to the January 29th conference, you

15 actually were provided with a copy of the draft press

16 release, correct?

17      A.  I don't know.  Possibly.

18      MR. VELKEI:  I'd like to mark as 5665 a copy of

19 the draft press release for the January 29th,

20 announcement where Mr. Cignarale is noted as custodian

21 of records.

22          (Respondent's Exhibit 5665, CDI00257610

23           marked for identification)

24      MR. STRUMWASSER:  Did you mean to say "custodian,"

25 Mr. Velkei?
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 1      MR. VELKEI:  I'm sorry, Mr. Strumwasser?

 2      MR. STRUMWASSER:  You say "where Mr. Cignarale is

 3 noted as custodian of records."

 4      MR. VELKEI:  Yes.

 5      MR. STRUMWASSER:  I take it you mean he's the

 6 custodian in the metadata of this document.  Is that

 7 what you meant to say?

 8      MR. VELKEI:  I meant to say what I said.

 9          (Record read)

10      THE COURT:  Can you read it back, please?

11      MR. STRUMWASSER:  I don't see that on the

12 document.

13      THE COURT:  I agree.  It's a news release dated

14 January 29th, 2008.

15      MR. VELKEI:  Yes, your Honor.  And the -- we

16 looked.  Mr. Cignarale is custodian of records of a

17 number of documents.  This is one of them.  So I just

18 wanted to make sure that was put on the record.

19      MR. STRUMWASSER:  The only things they could have

20 been looking at is the metadata which shows him as

21 custodian for several records.  "Custodian of records"

22 is a legal term and quite different.

23      THE COURT:  All right.

24          So he's the custodian in the metadata?

25      MR. VELKEI:  It appears that way, yes, your Honor.
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 1      THE COURT:  Thank you.

 2      THE WITNESS:  Okay.

 3      MR. VELKEI:  Q.  Okay.  So you recognize this

 4 document, Mr. Cignarale?

 5      A.  Not offhand, no.

 6      Q.  To the extent that was in your files, one can

 7 infer this was something you received?

 8      A.  Yes.

 9      Q.  To be clear, this whole action that was being

10 announced against PacifiCare, it was involving your

11 branch, correct?

12      A.  Yes, involving complaint violations and market

13 conduct violations that were derived from our

14 investigation, yes.

15      Q.  "Our investigation," meaning the investigation

16 of your branch, correct?

17      A.  Yes, the investigation conducted by my branch.

18      Q.  You were the senior-most person within your

19 department at that time for your branch, correct?

20      A.  Yes.

21      Q.  You also, Mr. Cignarale, reported directly to

22 Commissioner Poizner at that time, correct?

23      A.  No.  I reported to the chief of staff.

24      Q.  Who would that be, sir?

25      A.  I don't recall who that would have been at
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 1 that time.  It would have been either Jim Richardson or

 2 Jesse Huff.

 3      Q.  I'm assuming you had conversations with

 4 Commissioner Poizner about PacifiCare at the time?

 5      A.  I'm sure I had conversations with the

 6 Commissioner and others about the case, sure.

 7      Q.  Why don't we take a look at the final press

 8 release that was issued, 5272, if we could.

 9          Chuck, if you could blow up the quote by

10 Commissioner Poizner, looks like the third full

11 paragraph.

12          So I'd like to direct your attention, if I

13 can, Mr. Cignarale, to the statement that was prepared

14 for Commissioner Poizner.

15          "When their injured or ill consumers rely on

16 their insurers to pay legitimate claims, this promise

17 is essential to our healthcare system.  So after years

18 of broken promises to Californians, it is crystal clear

19 that PacifiCare simply cannot or will not fix the

20 meltdown in its claims paying process.  We're going to

21 put an end to that.  If PacifiCare can't carry out the

22 ABCs of basic claims payment, today's regulatory action

23 will help spell it out."

24          Do you see that, sir?

25      A.  Yes, I do.
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 1      Q.  Were you troubled by those statements at the

 2 time they were made?

 3      A.  I don't recall the statements, so I don't

 4 recall whether I was troubled.

 5      Q.  You recall at the beginning of this

 6 cross-examination we talked about the need for

 7 objectivity by the CDI?

 8      A.  Yes.

 9      Q.  You agreed with me that the CDI needed to be

10 objective, correct?

11      A.  I believe so.

12      Q.  And in fact, you also held yourself to that

13 same standard of objectivity, correct?

14      A.  Possibly.

15      Q.  Can we agree, Mr. Cignarale, that the

16 statements made or prepared for Commissioner Poizner at

17 this press conference did not in fact reflect that

18 objectivity?

19      MR. STRUMWASSER:  Well, assumes facts not in

20 evidence.  There's -- Mr. Cignarale has offered no

21 testimony about what the standard of objectivity for a

22 press release is.  This is a separate function from the

23 regulatory function.

24      THE COURT:  Overruled.

25      MR. VELKEI:  Can we have that question read back,
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 1 your Honor?

 2      THE COURT:  Sure.

 3          (Record read)

 4      THE WITNESS:  No.  I don't have any -- I didn't

 5 write the information on this press release.  I don't

 6 know who did.  I don't disagree with what's contained

 7 in it.

 8      MR. VELKEI:  Q.  I'd like you to focus on my

 9 question, which is do you consider the statements that

10 were attributed to Commissioner Poizner to reflect the

11 objectivity that is required of the Department of

12 insurance?

13      MR. STRUMWASSER:  Asked and answered.  He answered

14 "no."

15      THE COURT:  All right.

16      MR. VELKEI:  Q.  Says, "I don't have any" --

17                    "No, I didn't write the

18               information in this press

19               release."

20      THE COURT:  "No."  He said "no."

21      MR. VELKEI:  Q.  All right.  Now, you are coming

22 here today, Mr. Cignarale to offer testimony about

23 whether the conduct by PacifiCare was willful, correct?

24      A.  That's one of the -- yes, that's one of the

25 components that I was asked to look at, yes.
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 1      Q.  But in fact the Department staff had already

 2 made that decision on whether our conduct was willful

 3 at the time this announcement was made; isn't that

 4 true, sir?

 5      A.  I don't know.

 6      MR. VELKEI:  I'd like to introduce as exhibit next

 7 in order 5666.

 8      MR. STRUMWASSER:  Mark?

 9      MR. VELKEI:  Yes.

10          And this, in fact, your Honor, these are the

11 attachments to I believe it's 5664 that we got via the

12 Public Records Act request.  And I've attached to

13 correspondence between Mr. Woo of the Department and

14 Mr. McDonald.

15          (Respondent's Exhibit 5666 marked for

16           identification)

17      THE COURT:  E-mail with a top date of March 4,

18 2010 and an attachment.

19      MR. VELKEI:  Q.  Mr. Cignarale, take as much time

20 as you need with that document.  For convenience of

21 this examination, we've just assigned numbers in the

22 right hand column so I can direct you to a particular

23 page.

24      A.  Okay.

25      Q.  Have you had an opportunity to look at 5666,
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 1 sir?

 2      A.  Yes.

 3      Q.  I'd like to direct your attention to Page 8 of

 4 that document, which is entitled "Talking Points for

 5 PacifiCare News Conference with DMHC."

 6      MR. STRUMWASSER:  May I inquire whether the

 7 pagination is original or was provided by PacifiCare?

 8      MR. VELKEI:  As I explained, we've added it just

 9 for sake of convenience.  So the lower right-hand

10 corner, we've added that pagination.

11      MR. STRUMWASSER:  Thank you.

12      THE WITNESS:  Okay.

13      MR. VELKEI:  Q.  I'd like to direct your attention

14 to about three quarters of the way down Page 8, "Our

15 perspective is that CDI and its parent, UnitedHealth,

16 made a large-scale and willful decision to ignore any

17 meaningful claims handling process."

18          Do you see that, sir?

19      A.  Yes, I do.

20      MR. STRUMWASSER:  Excuse me a second.

21          There's an error in the question.  He read

22 "CDI and its parent" rather than --

23      MR. VELKEI:  Oh, forgive me.  I'm happy to reread

24 that.

25      Q.  So focusing your attention on this particular
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 1 line, "Our perspective is that PacifiCare and its

 2 parent, UnitedHealth, made a large-scale and willful

 3 decision to ignore any meaningful claims handling

 4 process," do you see that, sir?

 5      A.  Yes.

 6      Q.  So Department staff had already made the

 7 determination that PacifiCare had acted willfully as

 8 early as the announcement in this accusation, correct?

 9      A.  I don't know the answer to that.  I know that

10 this is in the Commissioner's either draft or final

11 talking points.

12          However, certainly, when the Department seeks

13 to take an enforcement action, it's done some type of

14 analysis as to the basic facts of this case, its

15 application to the law, the strength and weaknesses of

16 the case and has come up with certain preliminary

17 positions on the direction it intends to go in a case.

18          And in this case, it appeared to be no

19 different than any other case that an enforcement

20 action was taken.

21      Q.  This specifically asserts that the action at

22 issue was willful, correct?

23      A.  It says what it says.  I don't have anything

24 to add other than what it says in the sentence.

25      Q.  Is that a yes or no, sir?
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 1      A.  I don't know.

 2      Q.  You don't know what it says?

 3      A.  I don't know that it says what your question

 4 asked me to suggest.

 5      Q.  Commissioner Poizner received these talking

 6 points that were prepared for him by staff, correct?

 7      A.  Presumably, yes.

 8      Q.  That's how the process works, correct?

 9      A.  As far as I --

10      Q.  And Department --

11      MR. STRUMWASSER:  Excuse me.  Can he answer?

12      THE COURT:  You didn't let him answer the

13 question.

14      THE WITNESS:  As far as I know.

15      MR. VELKEI:  Q.  And Department staff made the

16 conclusion here that PacifiCare and its parent had made

17 a large-scale and willful decision to ignore any

18 meaningful claims handling process, correct?

19      A.  Again, I can't agree with that in the sense

20 that those were talking points for the Commissioner.  I

21 don't know what staff prepared this.  I assume it was

22 our communications staff.

23          That would be quite different than any kind of

24 legal position that our legal division may be taking as

25 it was beginning to take the steps to prosecute this



23460

 1 case.

 2      Q.  You were communicating with the communications

 3 staff at this time, correct, sir?

 4      A.  To some degree, yes.

 5      Q.  Presumably you were communicating about the

 6 nature of the action and the conclusions that were

 7 found by your teams in market conduct and consumer

 8 services, correct?

 9      A.  It's possible.

10      Q.  Right.  And you are here today offering

11 essentially this same testimony, that PacifiCare

12 engaged in willful conduct with regard to the vast

13 majority of the allegations in this case, correct?

14      MR. STRUMWASSER:  Objection, "this same

15 testimony" -- there is no prior testimony.

16      THE COURT:  Can you read the question back?

17      MR. VELKEI:  We can replace "testimony" with

18 "position," if that makes it any easier.

19          (Record read)

20      THE COURT: So it's "position."

21      MR. VELKEI:  Right.

22      THE WITNESS:  Ultimately, yes, in the sense that

23 ultimately I don't disagree for many -- in of the

24 categories that I concluded, based on my experience and

25 judgment and looking at the fact of this particular
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 1 case, that many of the acts in violation were conducted

 2 willfully.

 3      MR. VELKEI:  Q.  The Department also in its

 4 talking points took a position about what the amount of

 5 the penalty would be back in 2008, correct?

 6      MR. STRUMWASSER:  Objection, mischaracterizes the

 7 document.

 8      THE COURT:  I'll allow it as a question.

 9      THE WITNESS:  I don't know.

10      MR. VELKEI:  Q.  Okay.  I'd like to direct your

11 attention just a few lines up, "will likely result in

12 the largest fine ever sought a by U.S. insurance

13 regulator."  Do you see that, sir?

14      A.  Yes.

15      Q.  This is in fact the largest penalty ever

16 sought by a U.S. insurance regulator, correct?  The

17 penalty that you are proposing here today is in fact

18 the largest penalty ever sought by a U.S. insurance

19 regulator in the United States, correct?

20      A.  I don't know the answer to that.

21      Q.  They also went on to state, that the

22 eventual -- turning to the next page, Page 2, going

23 about middle-way of the page, "Alleging more than

24 133,000 violations of law."

25      A.  Okay.
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 1      Q.  The Department also made clear that the

 2 eventual fine will be in the 10s if not 100s of

 3 millions of dollars.  Do you see that?

 4      MR. STRUMWASSER:  I object to the characterization

 5 of "the Department made clear."  These are notes for

 6 the Commissioner from the staff.  It's not a public

 7 statement to anybody, and we don't know whether the

 8 Commissioner used, didn't use, agreed, disagreed.

 9      THE COURT:  All right.  I'll sustain the

10 objection.  Be more specific.

11      MR. VELKEI:  Q.  The document that you're looking

12 at here, sir, 5666 specifically states that the,

13 "eventual fine will be in the 10s, if not 100s of

14 millions of dollars."  Do you see that, sir?

15      A.  Yes, I do.

16      Q.  Doesn't say "may be."  It says "will be,"

17 right?

18      MR. STRUMWASSER:  Argumentative.

19      THE COURT:  Sustained.

20      MR. VELKEI:  Q.  In fact, the fine you are seeking

21 here today is in the hundreds of millions of dollars,

22 correct, Mr. Cignarale?

23      A.  Yes, the fines I've recommended here, yes.

24      Q.  Can we agree that the persons that prepared

25 this statement had in fact already prejudged this case
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 1 at the time this was provided to the Commissioner?

 2      MR. STRUMWASSER:  No foundation.  He doesn't even

 3 know who prepared it.

 4      THE COURT:  If he knows.

 5      THE WITNESS:  No.

 6      MR. VELKEI:  Q.  This talking points goes on to

 7 make the conclusion that PacifiCare is violating law,

 8 correct?

 9      A.  I don't know.

10      Q.  Turn to Page 1, sir, third full paragraph.

11      THE COURT:  Page 1?

12      MR. VELKEI:  I'm sorry.  The first page of this

13 document, which would be Page 8.  Forgive me.

14          I want to reference the statement, "PacifiCare

15 is violating the law with their claims handling, and we

16 are going to put an end to that."  Do you see that,

17 sir?

18      A.  Yes, I do.

19      Q.  So in fact some persons at the Department had

20 already prejudged whether or not PacifiCare was

21 violating the law, correct?

22      MR. STRUMWASSER:  Objection to the word

23 "prejudged."  It's not clear that the people in --

24 prejudged is a decision made by a decision maker ahead

25 of time.
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 1          It's not clear that any person who wrote this

 2 was a decision maker for purposes of this case.

 3      THE COURT:  Well, in the generic meaning of the

 4 word, I'll allow it.

 5      MR. VELKEI:  Can we have it read back, your Honor?

 6          (Record read)

 7      THE WITNESS:  I wouldn't say the Department

 8 prejudged it.  However, it certainly was being alleged

 9 in the accusation that the insurance company was

10 violating law.  So those are certainly the allegations

11 that were made in the accusation.  And I'll leave it at

12 that.

13      MR. VELKEI:  Q.  But this document doesn't say the

14 Department is alleging that PacifiCare is violating

15 law.  It in fact tells the Commissioner that PacifiCare

16 is violating the law, correct?

17      MR. STRUMWASSER:  Argumentative.

18      THE COURT:  I'll allow it.

19      THE WITNESS:  I can't agree that -- it's not

20 telling the Commissioner anything.  They're talking

21 points prepared for the Commissioner.  Whether or not

22 the Commissioner stated these points in the public

23 setting that he was in, I don't know the answer to

24 that.

25          I'm assuming also that the Commissioner would
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 1 not want the Department to go forward with the

 2 prosecution of a case where it didn't feel the company

 3 was violating law.

 4      MR. VELKEI:  Q.  Can we agree that whoever wrote

 5 this document, sir, believed that PacifiCare was

 6 violating law back in January of 2008?

 7      MR. STRUMWASSER:  Really, no foundation.

 8      THE COURT:  If he knows.

 9      THE WITNESS:  I don't know who wrote this

10 document, so I can't answer that.

11      MR. VELKEI:  Q.  But you can look at the words and

12 determine whether in fact they reflect a conclusion of

13 whether PacifiCare violated the law or just a statement

14 of allegations by the Department, correct?

15      MR. STRUMWASSER:  Argumentative, asked and

16 answered, no foundation.

17      THE COURT:  Sustained.

18      MR. VELKEI:  Q.  The document goes on to refer to

19 the illegal claims handling on Page 9.  Do you see that

20 at the very top, sir?

21      A.  Yes.

22      Q.  So there's no qualification there.  Whoever

23 prepared this document is basically saying that there

24 was illegal claims handling by PacifiCare, correct?

25      A.  Again, I don't have enough information to say
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 1 yes or no.  I don't agree -- I don't know who wrote

 2 this.  But certainly the Department's position was that

 3 the insurance company was violating law and was

 4 conducting itself illegally.  And that's the whole

 5 premise of the accusation.

 6      Q.  The Department's position was that PacifiCare

 7 was violating law.  I'm assuming that that was your

 8 position at the time too, correct?

 9      A.  Yes.

10      Q.  So when you said at the beginning of this

11 cross-examination that you were being objective when

12 you came into this courtroom, you had already decided

13 that PacifiCare was violating law, irrespective of the

14 assumptions that were provided to you, correct?

15      MR. STRUMWASSER:  Objection, argumentative.

16      THE COURT:  I'll allow it.

17      THE WITNESS:  When I -- no.  In the sense that --

18 yes, in the sense that I certainly reviewed the

19 information provided to me in the investigation of the

20 complaints and the market conduct examination and would

21 not have made the referral to the legal division to

22 prosecute the case if I didn't feel that the Department

23 did not have sufficient evidence to support the fact

24 that the insurance company was in fact violating law.

25      MR. VELKEI:  Q.  So when you came into this
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 1 courtroom to testify about whether or not the conduct

 2 by PacifiCare was willful, you had already made up your

 3 mind about that issue years before, correct?

 4      A.  No.

 5      Q.  Was it the Department's position back in 2008

 6 that PacifiCare engaged in a large-scale and willful

 7 decision to ignore any meaningful claims handling

 8 processes?

 9      MR. STRUMWASSER:  Objection, ambiguous as to

10 "Department."

11      THE COURT:  Overruled.

12      THE WITNESS:  I don't know.

13      MR. VELKEI:  Q.  What were you telling the folks

14 at the time that this press release was being prepared?

15 What were you telling the Department about whether

16 PacifiCare had engaged in willful behavior?

17      MR. STRUMWASSER:  Ambiguous as to Department.

18      THE COURT:  I'm sorry.  Who?

19      MR. VELKEI:  Mr. Cignarale.

20      THE COURT:  I understand, but who is he telling?

21      MR. VELKEI:  To Department officials, Mr. Poizner,

22 chief deputy commissioner, whoever that may be, deputy

23 commissioner of communications?

24      MR. STRUMWASSER:  This is why we have to be very

25 careful.  I think the nomenclature has generally been
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 1 here the Department is the prosecuting entity here, and

 2 the Commissioner is not a part of the Department.  I'd

 3 like that to be understood.

 4      THE COURT:  So you're asking him what he was

 5 telling the Commissioner?

 6      MR. VELKEI:  Maybe a better way to do this is --

 7      Q.  Who were you communicating with about this --

 8 in January of 2008, who were you communicating with

 9 about this action?

10      A.  I don't recall specifically.  The Department

11 is fairly large with a lot of different components to

12 it.  I imagine I was speaking to various other deputy

13 commissioners, perhaps the chief of staff, perhaps the

14 Commissioner, perhaps people in the legal division.  I

15 don't recall specifically.

16      Q.  At that time, it was your view that PacifiCare

17 had engaged in willful behavior, correct?

18      A.  No, I don't believe so.

19      Q.  Did you have any discussions about that with

20 people?

21      A.  I don't recall any.

22      Q.  Give me one second if you would, sir.

23          Going on to the statements on Page 10, first

24 sub-bullet point, "Unfortunately these issues are not

25 new to UnitedHealth or PacifiCare.  CDI working with
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 1 PacifiCare on these issues for the past two years to no

 2 avail."  Do you see that, sir?

 3      A.  Yes.

 4      Q.  That is not in fact a correct statement, is

 5 it?

 6      A.  I don't know.  I didn't write this.  I don't

 7 have any information to disagree with it.

 8      Q.  Well, your prior testimony was that all of

 9 these remediation projects occurred well before this

10 administrative hearing even began, correct, sir?

11      MR. STRUMWASSER:  Objection, misstates his

12 testimony or it's ambiguous, one or the other.

13      THE COURT:  Can you read the question.

14          (Record read)

15      THE COURT:  I'll let me answer.

16      THE WITNESS:  No, I don't recall that I said

17 "all."

18      MR. VELKEI:  Okay.  Chuck, could you put up on the

19 screen Page 23093, in particular, Lines 4 through 14.

20                    "So putting aside this

21               issue of UCSF are you aware

22               of any acts that are challenged

23               here today that have not been

24               remediated as of this point in

25               time?"
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 1                    Answer:  "Other than that,

 2               off the top of my head, I

 3               can't think of anything else

 4               that I may have seen in the

 5               assumption."

 6                    Question:  "In fact,

 7               isn't it correct, sir, that

 8               all of these remediations,

 9               putting aside this issue of

10               UCSF, occurred well before

11               this administrative hearing

12               even began?"

13                    Answer:  "Yes."

14      MR. STRUMWASSER:  I renew my --

15      MR. VELKEI:  Q.  See that testimony, sir?

16      THE COURT:  I'm sorry?

17      MR. STRUMWASSER:  He's asking a new question,

18 that's fine.

19      MR. VELKEI:  Q.  Do you see that testimony, sir?

20      A.  I see it.

21      Q.  So in fact in 2008, PacifiCare had remediated

22 all of the issues that were part of this examination,

23 correct?

24      MR. STRUMWASSER:  Mischaracterizes his testimony.

25 It's right there.
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 1      THE COURT:  I'll allow it.

 2      THE WITNESS:  To the best of my recollection, I

 3 had no information to refute it, as I said in the

 4 previous response.  I didn't have any information to

 5 tell me that there were outstanding issues.

 6      MR. VELKEI:  Q.  So to the best of your

 7 recollection, this statement reflected in these talking

 8 points that we just read, "CDI working with PacifiCare

 9 on these issues for past two years to no avail," is not

10 in fact correct, is it, sir?

11      A.  I don't agree with that in the sense that I

12 don't know that they necessarily need to relate to each

13 other.

14          "PacifiCare working on issues to no avail"

15 could be different in the sense that the Department

16 certainly was concerned about the lack of cooperation

17 and the large time that was spent in trying to get

18 issues resolved that, in the Department's eyes, should

19 have been resolved much quicker.

20      Q.  I'm sorry if I haven't asked you, is it your

21 testimony, sir, that you weren't involved in putting

22 together these talking points?

23      A.  No.  I said I'm not sure to what degree I may

24 or may not have been involved.  I don't recall

25 specifically.
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 1      Q.  Okay.  So your testimony is you may well have

 2 been involved, correct?

 3      A.  It's possible, to a small degree.

 4      Q.  Presumably as the senior-most manager of your

 5 branch, one would expect other Department officials to

 6 come to you with questions about the results of those

 7 examinations, correct?

 8      A.  I don't know.  It really would depend on the

 9 situation.

10      Q.  We're talking about this situation, sir?

11      A.  I don't recall specifically what occurred

12 during that time frame.

13      Q.  But as a general matter, in an action of this

14 size and magnitude, as the senior-most person within

15 the branch, one would expect Department officials to

16 come to you to discuss some of the issues that are

17 reflected in these talking points, correct?

18      A.  It's certainly a possibility, yes.  But, you

19 know, once a case does get submitted to our legal

20 division, typically the majority of the conversations

21 take place outside of consumer services market conduct

22 branch.

23          Again, there will be situations where I or

24 others in my branch may be brought into an issue.  But

25 to a large degree, once the legal services request is
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 1 submitted, the consumer services, market conduct branch

 2 isn't the primary unit in the Department that's

 3 prosecuting this case.

 4      Q.  I'm really not talking about prosecuting the

 5 case.  I'm just talking about, a press announcement of

 6 this size, presumably Commissioner Poizner would not

 7 have held a press event announcing the results of the

 8 work of your branch without speaking to you about it,

 9 correct?

10      MR. STRUMWASSER:  Without him speaking to you

11 directly?  Is that the question?

12      THE COURT:  I guess that's the question.

13      THE WITNESS:  He certainly could have without

14 speaking to me.  So I don't recall specifically what

15 communications took place, whether Commissioner Poizner

16 was specifically in conversations that I may have

17 participated in.  So I don't know the answer.

18      MR. VELKEI:  Q.  I noticed on the privilege log,

19 sir, there are a number of entries where there are

20 communications with Mr. Tucker related to the

21 PacifiCare conference materials in which you are named

22 as a recipient.

23          Does that refresh your recollection that there

24 were in fact a number of communications with you

25 related to the very documents we're talking about
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 1 today?

 2      MR. STRUMWASSER:  No foundation.

 3      THE COURT:  If he knows.

 4      THE WITNESS:  No, it does not.

 5      MR. VELKEI:  Q.  I'd like to direct your attention

 6 if I can to -- one second -- Page 9, and the bullet

 7 "Approximately 1 million in total recoveries from all

 8 exams and consumer complaint investigations."  Do you

 9 see that, sir?

10      A.  Yes.

11      Q.  Is this the extent of quantified harm about

12 which you are aware, sir?  And I use that -- let me --

13 I'll stand on the question.

14      MR. STRUMWASSER:  I'm sorry --

15      MR. VELKEI:  Could you read that question back?

16      THE COURT:  Yes.  Could you hold on one second.

17          (Recess taken)

18      MR. VELKEI:  Q.  So focusing on this statement,

19 sir, "Approximately 1 million in total recoveries from

20 all exams and consumer complaint investigation," does

21 that capture all of the dollars that were at issue as a

22 result of either the consumer complaints or the market

23 conduct examinations at issue in this case?

24      A.  No, I don't believe it does.

25      Q.  Are there any other dollars that you believe
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 1 are in addition to this million?

 2      A.  Yes.  This is merely an approximation

 3 presented by somebody with regard to the recoveries

 4 received.

 5          There were more recoveries that I noticed in

 6 the assumptions with regard to -- that added up to more

 7 than $1 million with regard to a COCC issue, the

 8 preexisting issue, the moneys paid back to the UC

 9 entities, the interest payback, the interest that

10 wasn't perhaps paid back in some instances, the moneys

11 that wasn't perhaps paid back in some instances, moneys

12 that weren't paid back to some of the UCs with regard

13 to a lump settlement, for example, that only included a

14 couple-year period where the company didn't go back to

15 the initial point in time where the provider contract

16 in that particular case was not loaded.

17          There's other harm, again, that I testified to

18 earlier with regard to the administrative burdens

19 placed on the providers, the consumers, and the

20 healthcare system.

21      MR. VELKEI:  Q.  So your conclusion is this

22 reference to a million dollars in total recoveries from

23 all exams and consumer complaint investigations, that

24 statement is incorrect?

25      A.  I don't believe I'm in a position to say
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 1 whether it's correct or incorrect, only that it was an

 2 estimate that the Department had at the time that it

 3 was put into this document.

 4      Q.  Okay.  And that was based upon what's

 5 referenced at Pages 10 and 11 of this same document,

 6 correct?

 7      A.  I'm sorry.  What was the question?

 8      THE COURT:  Read it back.  I don't understand it

 9 either.

10          (Record read)

11      MR. VELKEI:  Happy to rephrase.  I don't want to

12 create any issues here.

13      Q.  So let's go to Page 10 and 11.  Are you there,

14 sir?

15      A.  Yes.

16      Q.  So we have here the summary of $118,690

17 associated with consumer complaints.  Do you see that?

18      A.  I'm sorry.  What was the number?

19      Q.  $118,690 associated with consumer complaints.

20      A.  Yes.

21      Q.  That is in fact the number that was reported

22 to you as the total dollars recovered as a result of

23 those consumer complaints, correct?

24      A.  I don't know the answer to that.

25      Q.  $765,157 related to issues around the pre-ex
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 1 denials, correct?

 2      A.  That's what it says.

 3      Q.  Then there was about $156,000 in recoveries

 4 associated with the market conduct exams, right?

 5      A.  I don't recall off the top of my head.

 6      Q.  That comes out to about a million dollars; do

 7 you agree with me?

 8      A.  Yes.

 9      Q.  So what's your estimate of what that number

10 should be if not a million dollars, Mr. Cignarale?

11      MR. STRUMWASSER:  Vague as to what "that number"

12 means.

13      THE COURT:  Sustained.

14      MR. VELKEI:  Q.  Total recoveries.  What's the

15 total recoveries associated with consumer complaints,

16 audits conduct by the company in connection with this

17 action?

18      MR. STRUMWASSER:  By CDI not DMHC, right?

19      MR. VELKEI:  Correct.

20      THE WITNESS:  I don't have an estimate.

21      MR. VELKEI:  Q.  Any sense?

22      A.  No.

23      Q.  You mentioned several other items.  I think

24 you said the UCs and a few others things where you

25 think money was owed that was ultimately paid or not
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 1 paid.  What's the estimate of what those dollars are?

 2      A.  I don't have an estimate.

 3      Q.  So fair to say in offering your proposed

 4 recommended penalty here today, you don't have an

 5 estimate of what the harm would be in this case,

 6 correct?

 7      A.  No, I don't agree with that.

 8      Q.  So what's your estimate of the harm in this

 9 case, sir?

10      A.  My estimate of the harm is what I've

11 previously testified to, both the tangible harm, the

12 intangible harm, the harm to the healthcare system, the

13 harm to the regulatory process, the affront to the law

14 committing these violations contrary to the policy of

15 the legislature, which expressly stated that, again,

16 the handling of claims by insurance companies, the

17 billings of providers, are essential to a

18 proper-functioning healthcare system.

19          All those violations certainly have harmed, in

20 the broadest sense of the word, within them.

21      Q.  Taking into account all of the categories that

22 you've just mentioned, what's your estimate of what

23 that comes out to in terms of dollars?

24      A.  I don't have an estimate in terms of what it

25 comes up to in dollars.  I only assessed the
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 1 information that I was provided in the assumptions and

 2 arrived at the -- my ultimate recommendation for a

 3 penalty, you know, based on all of the components that

 4 I looked at, all of the evidence that I was provided,

 5 all of the mitigating/aggravating factors which

 6 included harm, as I've just described it.

 7      Q.  Mr. Cignarale, you haven't even tried to

 8 quantify what the harm would be in this case, have you?

 9      MR. STRUMWASSER:  Argumentative.

10      MR. VELKEI:  Not intended to be.

11      THE COURT:  I'll allow it.

12      THE WITNESS:  I would disagree.  I quantified and

13 assessed all of the harm, as I just testified to, that

14 was provided to me in the assumptions.

15      MR. VELKEI:  Q.  When I say "quantified," sir,

16 it's come up with some estimate in terms of dollars of

17 what that harm would equate to.

18          Can we agree, Mr. Cignarale, that you haven't

19 even attempted to do that, come up with a dollar figure

20 that would estimate what you consider to be the harm in

21 this case?

22      MR. STRUMWASSER:  Argumentative.

23      THE COURT:  I'll allow it.

24      MR. VELKEI:  Not intended to be.

25      THE WITNESS:  No, because I don't agree with that
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 1 statement.  I did look at any of the quantified harm

 2 that was contained any of the assumptions I was asked

 3 to review.  I also looked at all the other intangible,

 4 tangible harm as I've described on more than one

 5 occasion.

 6      MR. VELKEI:  Q.  Did you talk to Mr. Boeving in

 7 this case?

 8      A.  No.

 9      Q.  How about Dr. Zaretsky?

10      A.  No.

11      Q.  You understand Dr. Zaretsky had some

12 statements about harm, correct?

13      A.  Vaguely.

14      Q.  Did you -- so presumably you didn't talk to

15 Dr. Zaretsky and ask him to help you quantify what that

16 harm would be in this case?

17      A.  Correct.

18      Q.  Can we agree that one cannot quantify some of

19 the harm that you're identifying?

20      A.  Yes, I would agree that some of the harm may

21 not avail itself to quantification, but it certainly is

22 in most cases identifiable, whether or not it's

23 quantifiable.

24      Q.  When you say "identifiable," meaning you can

25 talk about the general categories?  What do you mean
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 1 when you say "identifiable," sir?

 2      A.  Identifiable in the facts with regard to

 3 administrative burdens placed on consumers and

 4 providers, those are harms.  Certainly there wasn't a

 5 quantification of the cost, for example, of a consumer

 6 having go to a fax service and spend money to fax a

 7 document three or four times to the insurance company,

 8 the gas they expended in driving to that location,

 9 enumerated several times with regard to providers

10 having similar administrative burdens placed on them.

11      Q.  Have you quantified any component of the harm

12 in this case?

13      A.  No, other than what was provided to me in the

14 assumptions.

15      Q.  So can you direct me in your testimony in the

16 assumptions to any identification or quantification of

17 harm?

18      A.  I could if I had a moment.

19      Q.  Sure, take your time, sir, as long as it's

20 okay with the Court.

21      THE COURT:  Okay.

22      THE WITNESS:  There's -- starting out on Page 20,

23 Lines 14 and 15.

24      MR. VELKEI:  Q.  Give me one second, sir.

25      A.  It identifies the harm that was spoken about a
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 1 minute ago with regards to the 765,000 for the

 2 preexisting issue.

 3      Q.  Okay.

 4      A.  There was harm that was quantified reworking

 5 with regard to the preexisting issue on Page 34,

 6 Lines 3 to 4, which spoke about the more than

 7 $1 million of additional owed to claimants.

 8      Q.  Okay.

 9      A.  On Page -- I'm sorry.  On Page 65, which

10 speaks at least in that particular section about the

11 UCSF issue, on Lines 6 to 8, talking about the lump sum

12 settlement of over $100,000.  Again, that didn't

13 quantify the previous time period.  It appears to only

14 encompass a couple years of that period.

15          Page 72, appears there's 999,000 and more in

16 regard to claims to UCLA, Line 14.  Shall I go on?

17      Q.  Yes, please.  This is very helpful.  I

18 appreciate it.

19          So Page 72, Lines 13 and 14, is that what you

20 said?

21      A.  Yes.

22      Q.  Okay.  Thank you.

23      A.  There is also mention of a number on Page 90,

24 reference to the failure to pay claims correctly

25 section.
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 1      Q.  This section, just to jump in, Mr. Cignarale,

 2 I believe is no longer at issue in the case, unless I'm

 3 getting that wrong.

 4      MR. STRUMWASSER:  It's a responsive answer.

 5      MR. VELKEI:  Well, but it's not at issue in the

 6 case.  It isn't part of any arguable harm.

 7      Q.  Anything else, sir?

 8      MR. STRUMWASSER:  But that isn't the question.

 9      THE COURT:  All right.  It's there.

10          Move on.

11      MR. VELKEI:  Q.  Anything else?

12      A.  I'm continuing to go through the document.

13      Q.  Okay.

14      A.  There is on Page 114, Lines 16 through 19,

15 that speaks of the assertion by the company that it

16 made additional payments of 138,000.

17      Q.  Okay.

18      A.  And I would add, in reference to this kind of

19 issue, that this is as represented by the company.

20          That's all I can see at this point.

21      MR. STRUMWASSER:  Before Mr. Velkei continues,

22 your Honor, on Page 90, the reference to 3700 claims,

23 that is still in the case.  That's from the second

24 supplemental, I believe.

25      MR. VELKEI:  Give me a second just to get there.
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 1      THE COURT:  Sure.

 2      MR. VELKEI:  Thank you, your Honor.

 3          Where are you looking, Mr. Strumwasser?

 4      MR. STRUMWASSER:  Page 90, the bottom paragraph,

 5 the 3700.

 6      MR. VELKEI:  3700.  Okay.  Thank you for that

 7 clarification.  We'll take a look at it at the break.

 8      Q.  So in every instance that you've identified,

 9 they all -- all the money was paid back with interest,

10 correct?

11      A.  I don't have information that affirmatively

12 tells me that everything was paid back with interest.

13 Some of these categories, as I explained a moment ago,

14 are self-reported reimbursements by the company.

15          The Department, for example, with the market

16 conduct examination reimbursements, the company

17 self-reported that it went back and paid X amount of

18 dollars.  The Department didn't go back in and have the

19 company verify that it in fact paid that amount of

20 money and in fact that that was the total universe of

21 what it should have made -- what it should have paid.

22          In addition, with reference to the company

23 consumer complaint area, it's the same situation.  The

24 company self-reported to the Department that it paid

25 back $700-something-thousand.  The Department didn't go
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 1 back into the company and verify that that money was in

 2 fact paid; took the company's word on that.

 3          Secondly, we didn't go back in and verify that

 4 that was the total universe of claims that were in fact

 5 wrongfully denied that should have been paid.  So those

 6 are examples, situations where I can't affirmatively

 7 say that everything was paid, only that that was the

 8 information provided.

 9      Q.  So, Mr. Cignarale, you have no basis to

10 challenge that in fact these claims were paid and paid

11 with interest, correct?

12      A.  Correct.

13      Q.  In fact, you're not asserting in this action

14 that any of the areas that you identified have been in

15 fact properly paid with interest, correct?

16      MR. STRUMWASSER:  "You," Mr. Cignarale or "you,"

17 the Department?

18      MR. VELKEI:  "You," Mr. Cignarale is fine.

19      THE WITNESS:  Yes, to the degree we're talking

20 about the dollar quantification exercise that we just

21 went through.

22          But no if it relates to some of the potential

23 issues that perhaps may have not have been remediated

24 that I previously spoke about.

25      Q.  So I asked you whether you -- you're certainly
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 1 not challenging the particular numbers, and you're not

 2 aware that the Department is challenging that the

 3 payments you've identified were in fact made and done

 4 so with interest, correct?

 5      A.  Correct.

 6      Q.  Okay.  Now let's assume that in fact those

 7 payments were made, all payments were made and interest

 8 was paid at 10 percent, what was the harm, then in

 9 those situations, sir?

10      MR. STRUMWASSER:  It's a compound question.

11 There's all kinds of categories there.

12      MR. VELKEI:  I've got --

13      THE COURT:  I'll allow it.  I'll allow it.

14      MR. VELKEI:  Thank you.  Can we have it read back,

15 your Honor?

16      THE COURT:  Yes

17          (Record read)

18      THE WITNESS:  Certainly the harm was the amount

19 that was paid back in restitution to the aggrieved

20 patients and/or providers.  That's certainly, you know,

21 one component.

22          But again, there are several other components

23 here with regard to harm that I spoke about earlier

24 with regard to all the administrative burdens, the harm

25 to the regulatory process.  So in each of those
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 1 categories where money bass paid back, it would be

 2 both -- it would be in addition to the quantified harm

 3 in terms of a dollar amount that was presented in the

 4 assumptions.

 5          In addition to that, it would be all of the

 6 other harms that I spoke about today and in previous

 7 testimony.

 8      MR. VELKEI:  Q.  Okay.  But focusing, if we can,

 9 on the categories that you've now identified, assuming

10 in fact that all dollars were paid with 10 percent

11 interest, can you identify what the harm would be?  I

12 understand we have a disagreement about does the harm

13 include the moneys that have paid back.  But in

14 addition to that, once those people are made whole,

15 what is the additional harm, if any, in your opinion?

16      MR. STRUMWASSER:  Objection, either asked and

17 answered or vague.

18      THE COURT:  Sustained.  He told you there's harm

19 to the system, there's harm to the administrative

20 burden.  He told you what they were.

21      MR. VELKEI:  Q.  Okay.  So in the categories that

22 we've identified, the five, is there any additional

23 quantifiable harm in your opinion beyond the dollar

24 amounts and the interest that was paid?

25      A.  I don't recall there being any specific dollar
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 1 amount being provided to me in the assumptions with

 2 regard to any of the additional harms that I've

 3 previously testified to.

 4      Q.  Okay.  Administrative burden is something that

 5 has come up a number of times in your testimony.  Did

 6 you undertake any efforts to try to quantify what the

 7 administrative burden was as a result of the alleged

 8 violations in the case?

 9      MR. STRUMWASSER:  All of the alleged violations?

10      THE COURT:  All of the allege violations?

11      MR. VELKEI:  Sure.

12      THE WITNESS:  No, not in terms of dollar amount,

13 but yes, certainly, in terms of the magnitude of the

14 violations.

15      MR. VELKEI:  Q.  Can you explain what you mean

16 when you say "the magnitude of the violations"?

17      A.  In other words, if a violation only occurred

18 once, then in essence there would be less harm for that

19 particular category than had it occurred a hundred

20 times or a thousand times or 400,000 times.

21      Q.  Are you assuming that there must be harm in

22 every instance that there's a violation?

23      A.  I'm assuming that there is harm in every

24 violation that I was asked to assess a penalty for,

25 yes.
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 1      Q.  Assuming harm beyond the dollars that you've

 2 talked about here?

 3      A.  Yes.

 4      Q.  So, for example, in the category of failure to

 5 acknowledge claims via paper letter, you were just

 6 assuming that there must have been harm?

 7      A.  I'm assuming there was in fact harm.

 8      Q.  Okay.  And the harm there is this

 9 administrative burden issue?

10      A.  That's one of the harms, certainly, yes.

11      Q.  Did you identify anybody who complained that

12 they didn't get a paper acknowledgment letter and that

13 they were harmed as a result of that?

14      A.  Personally, no.  I did notice, though, in the

15 assumptions that the CME did testify to that particular

16 issue, yes.

17      Q.  But you're not aware of any evidence on the

18 issue of whether people were harmed by the failure to

19 send a written acknowledgement letter?

20      THE COURT:  Could you had read the question back?

21          (Record read)

22      THE COURT:  I think he answered that already.

23          Yes?

24      THE WITNESS:  I believe I answered it, in the

25 sense that, to the degree it was provided for me in the
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 1 assumptions, then, you know, yes, I was aware of it.

 2      MR. VELKEI:  Q.  The category of pre-ex, the

 3 original category that you identified at Page 20,

 4 Lines 14 to 15, 765,157, did you determine -- you did

 5 not in fact determine whether there is anybody who

 6 suffered from not obtaining medical treatment as a

 7 result of the denials associated with that particular

 8 issue, correct?

 9      A.  Correct, in the sense that I didn't conduct

10 any investigation outside of reviewing the assumptions

11 provided to me.

12          However, to the degree that may have been

13 identified in any of the assumptions, then that's

14 something I would have looked at.

15      Q.  But it wasn't in the assumptions around the

16 pre-ex, was it, sir?

17      A.  What specifically?  I'm not sure.

18      Q.  What we were just talking about, somebody

19 actually not obtaining medical treatment as a result of

20 any of those denials.

21      MR. STRUMWASSER:  I'm sorry.  I'm lost.

22      THE COURT:  That was not in the assumptions, is

23 that what you're asking?

24      MR. VELKEI:  Yes, your Honor.

25      THE WITNESS:  I would need a second to review it.
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 1      MR. VELKEI:  Take your time.

 2      THE WITNESS:  What's the question again, please?

 3          (Record read)

 4      THE COURT:  Can you restate that question?

 5      MR. VELKEI:  Yes, of course.

 6      Q.  The assumptions upon which you relied in

 7 recommending a penalty associated with pre-ex denials

 8 do not include any specific persons who were -- who

 9 failed to obtain medical treatment or suffered

10 worsening medical conditions as a result of those

11 denials, correct?

12      A.  I wouldn't agree with that in sense of the

13 assumptions on Page 20 with regard to the pre-ex

14 denials based on the COCC issue do speak to specific

15 harm to members being asked to submit and resubmit

16 multiple times, prior claims paid, subsequent claims

17 denied, feeling worried and frustrated because of

18 threat of financial responsibility -- that's one

19 example.

20      Q.  Can you show me where you're looking, sir?

21      A.  Page 20, Lines 1 through 9.

22      Q.  Okay.  Any other places?

23      MR. STRUMWASSER:  Still just COCCs?

24      MR. VELKEI:  Still just COCCs.

25      THE WITNESS:  I don't recall anything else in that



23492

 1 category.

 2      MR. VELKEI:  Q.  Going back to Page 20 at Lines 1

 3 through 9, there is not a specific reference to even

 4 one person whose medical condition suffered as a result

 5 of these denials, correct?

 6      A.  Not specifically, but I wouldn't rule it out.

 7      Q.  The same would be true on Page 34 with regard

 8 to the other pre-ex issues identified by you, correct,

 9 Mr. Cignarale?

10      MR. STRUMWASSER:  Those are the same.

11      THE COURT:  Just a second.  I don't know what this

12 is, sorry.

13          (Recess taken)

14      THE COURT:  Go back on the record.

15      MR. VELKEI:  Q.  So moving to the second category

16 that you identified at Page 34, Lines 3 to 4, you do

17 not there identify a specific person whose medical

18 condition suffered as a result of those denials,

19 correct?

20      A.  Correct.  In the assumptions, there was not

21 the identification of specific person in there.

22 Although, in denied claims for preexisting issues, you

23 know, those are the very people with chronic

24 conditions, and denying those claims, whether that's

25 denying the payment of treatment that's provided, it
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 1 could also mean the consumer or the patient would forgo

 2 treatment -- future treatment if they have the belief

 3 that their claim is not going to be paid.

 4      Q.  But you don't know one way or the other?  In

 5 offering your penalty recommendation today, you don't

 6 know one way or the other whether in fact anybody has

 7 actually suffered injury as a result of the pre-ex

 8 denials at issue here?

 9      MR. STRUMWASSER:  Anybody specifically?

10      MR. VELKEI:  Yes.

11      THE WITNESS:  No, in the sense that they've

12 certainly suffered economic injury.  I don't have --

13 and again, as I testified to a moment ago, these

14 preexisting conditions definitely have with it a

15 significant inherent risk of patients forgoing

16 treatment, not getting the treatment that they need

17 because of these improper denials.  So --

18      MR. VELKEI:  Q.  But just to close the loop, and I

19 don't want to include economic injury, which -- I guess

20 the dollars that were paid.

21          I mean, you haven't -- in offering your

22 penalty recommendation here today, you haven't relied

23 upon the existence of even one member whose medical

24 condition suffered as a result of the denials at issue

25 around the pre-ex, correct?
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 1      MR. STRUMWASSER:  One member identified by name?

 2      THE COURT:  Just one member.  I understand.  I'll

 3 allow it.

 4      THE WITNESS:  Correct.  And they weren't

 5 identified by name, but certainly, as I testified to a

 6 moment ago, denial of a preexisting condition claim has

 7 within it the significantly high risk of patients not

 8 being able to receive the treatment that they needed to

 9 get.  So certainly that was considered in my

10 assessment.

11      MR. VELKEI:  Q.  The fact that there was a

12 possibility is essentially what you're saying?

13      A.  Significantly high risk.

14      Q.  Fair to say, Mr. Cignarale, that your concern

15 around this issue didn't prompt you or others within

16 the Department to actually look and see whether any

17 members were adversely affected medically as a result

18 of these pre-ex denials?

19      A.  I don't know what others from the Department

20 may or may not have done.  I did not do that for

21 purposes of my testimony here.

22      Q.  Okay.  Mr. Cignarale, turning, then, if we

23 can, to -- I believe it was Page 65, talking about

24 UCSF.  And you mentioned a lump sum settlement in the

25 amount of 100- to $110,000 as another item of
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 1 quantifiable harm.  Do you recall that?

 2      A.  Yes.

 3      Q.  Now, you understand by definition a

 4 settlement -- settlement involves a dispute between two

 5 parties, sir?

 6      A.  Yes.

 7      Q.  So there was a dispute between PacifiCare and

 8 UCSF about whether money was owed, correct?

 9      A.  I don't know whether there was that specific

10 dispute.

11      Q.  But it would appear to be the case that you've

12 taken the side of UCSF in contending that they were

13 right in that dispute, correct?

14      A.  Based on the assumptions I was provided, I

15 took the -- I drew the conclusion that claims were

16 being inaccurately paid.  And ultimately, that issue

17 was settled, and a lump assume payment was made, so,

18 correct in that sense.

19      Q.  By virtue of your assumptions, you essentially

20 assumed that UCSF was right in that dispute with

21 PacifiCare, correct?

22      A.  Correct, in that by virtue of my assumptions,

23 the facts provided in those assumptions led me to

24 conclude that PacifiCare didn't dispute that they were

25 incorrectly paying claims and that the UCSF was of that
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 1 position.

 2          The only issue that was not perhaps quantified

 3 was to what degree and how much.  In other words, there

 4 was not a case-by-case reworking of all those claims to

 5 ascertain what that actual number could or should have

 6 been.  It was ultimately settled for a lump sum

 7 settlement.

 8      Q.  You understand that neither UCSF nor

 9 PacifiCare admitted liability in connection with any of

10 the matters that were at issue in that settlement,

11 correct?

12      A.  I don't know.

13      Q.  Mr. Cignarale, can we at least agree that the

14 harm was far worse in the matters involving Blue

15 Shield, Blue Cross and Health Net that were resolved by

16 the Department in 2008?

17      A.  No.

18      MR. STRUMWASSER:  Than what?

19      THE COURT:  Pardon?

20      MR. STRUMWASSER:  Than what?  Than the UCSF

21 claims?

22      MR. VELKEI:  Than the alleged harm here.

23      MR. STRUMWASSER:  "Here" being UCSF or the entire

24 case?

25      MR. VELKEI:  Entire case.
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 1      THE WITNESS:  No.

 2      MR. VELKEI:  Q.  You think harm was worse here,

 3 sir?

 4      A.  Yes.  Certainly harm, again, in the broadest

 5 sense of the term as I've described it in my testimony.

 6      Q.  Can we agree that the quantifiable harm was

 7 worse with regard to Blue Shield, Blue Cross, and

 8 Health Net than here?

 9      A.  No, I don't have any information to identify

10 quantifiable harm in those other cases.

11      Q.  So what are the categories of harm that you

12 think were worse here than the matters of Blue Cross,

13 Blue Shield, and Health Net?

14      A.  I don't have any specific response on a

15 category-by-category basis.

16      Q.  So you really can't identify even one category

17 of harm that you think was worse in this case as

18 compared to either PacifiCare -- Blue Shield, Blue

19 Cross, or Health Net, right?

20      MR. STRUMWASSER:  Excuse me.  I think there's an

21 ambiguity between the questions and answers, whether

22 we're talking about category as in the categories of

23 violations or category as in the categories of harms

24 that Mr. Cignarale --

25      MR. VELKEI:  Says category of harm was what --
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 1      THE COURT:  Okay.  Fair enough.

 2      MR. VELKEI:  -- it means.

 3          So can we have the question read back?

 4          (Record read)

 5      THE WITNESS:  No, in terms of the categories of

 6 harm, certainly, again, based on the significant number

 7 of denials in the -- for the preexisting condition

 8 issue, I would consider that to be very significant

 9 harm.

10          I don't have any information on the other

11 cases to suggest that the harm was greater in those

12 others cases versus the PacifiCare case.  There's

13 certainly a higher degree of harm, as I testified to a

14 moment ago, with regard to the magnitude of the number

15 of violations in this case and the -- again, the

16 various categories of violations, you know, that do

17 point to harm in all of the various components of harm

18 that I have testified to.

19      MR. VELKEI:  Q.  Okay.  So the distinguishing

20 factor that I heard is the magnitude or number of

21 violations or alleged violations in this case; is that

22 correct?

23      A.  That was one of them, yes.

24      Q.  What are the other categories of harm that you

25 think were worse or more serious here than in Blue
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 1 Cross, Blue Shield, or Health Net.

 2      MR. STRUMWASSER:  Asked and answered.

 3      THE COURT:  Overruled.

 4          Is there something beyond that?

 5      THE WITNESS:  Again, I don't have any -- those

 6 cases before me to review to any level of detail,

 7 whether that be the accusations, whether that be

 8 assumptions provided to me with regard to any

 9 quantification of harm or any other evidence that would

10 allow me to even draw a reasonable comparison other

11 than the generic comparison that I've just provided.

12      MR. VELKEI:  I think this is a good time to break,

13 your Honor.

14      THE COURT:  Okay.

15          (Recess taken)

16      THE COURT:  Go back on the record.

17      MR. VELKEI:  Q.  Hello, sir.

18      A.  Hello.

19      Q.  I want to switch gears, if we could, and talk

20 about the right of review on EOPs.  Could you turn to

21 your testimony at Page 39, sir.

22          Chuck, if you could put that on the screen.

23 And in particular I'm focused on question beginning at

24 Line 7 through your answer ending Line 20.

25      A.  Okay.
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 1      Q.  All right.  So now you've cited to both

 2 10123.13 and Regulation 2695.7 Subsection (b), correct?

 3      A.  Correct.

 4      Q.  Can I infer that they are essentially the same

 5 requirement from your perspective?

 6      A.  Yes, to the degree that they both require in

 7 denials, information that the claimant can file a

 8 complaint with the California Department of Insurance

 9 if they disagree with that denial, yes.

10      Q.  Focusing, then, on the right of review

11 language and the requirement that it be included,

12 you're saying that conclusion -- you drew the same

13 conclusion from looking at 10123.13 and 2695.7(b),

14 correct?

15      A.  Correct.

16      Q.  Now, 10123.13(a) makes clear that the right of

17 review language can be included on the EOP, correct?

18          So, Chuck, maybe you could put up 10123.13(a)

19 if you have it.

20      A.  Correct.

21      Q.  So give me one moment.  If we can just turn to

22 the language.  I want to make sure we're on the same

23 wavelength.

24          Okay.  In particular, I'd like to direct your

25 attention to -- toward the end.  It's the second
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 1 sentence before the end of Subsection (a), "The notice

 2 to the provider may be included on either the

 3 explanation of benefits or remittance advice and shall

 4 also contain a statement advising the provider of its

 5 right to enter into the dispute resolution process

 6 described in Section 10123.137."

 7          So directing your attention to that specific

 8 language, is that how you reach your conclusion that

 9 one can include this right to review on the explanation

10 of benefits or EOP?

11      A.  I'm sorry.  I'm not sure which conclusion

12 you're basing the question on.

13      Q.  I had asked you whether the statute

14 specifically said one can include the right of review

15 language in the EOP.  I believe your answer was yes,

16 correct?

17      A.  Yes.

18      Q.  And I'm assuming this is -- the highlighted

19 language is what you were relying upon for that

20 proposition?

21      A.  Yes, that language as well as the reference to

22 the denial as well as the additional references in the

23 regulation.

24      Q.  Right.  But this specific language highlighted

25 says specifically one can include it on the EOP, right?
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 1      A.  Yes.

 2      Q.  Okay.  Now, to the extent one is compliant

 3 with 10123.13(a) by including language on the EOP, I

 4 assume that means that the companies would also be

 5 compliant with the regulation?

 6      A.  Yes, to the degree that the EOP is the

 7 document that contains the review of the Department

 8 notice.  Likewise, with the regulation, that that

 9 notice referencing the Department may be included in

10 the EOP to the degree it is the notice of denial, in

11 this case, virtually all the time.

12      Q.  Okay.  So just put simply, if one complies

13 with 10123.13(a) by including right of review language

14 in the EOP, one would also then comply with 2695.7(b)

15 with respect to right of review language, correct?

16      A.  I don't know without -- I would have to look

17 at factual situations that, you know, that they both

18 speak for themselves and they both are analyzed and

19 looked at.  That's it.

20      Q.  Well, can you think of a situation where a

21 company -- one could comply with 10123.13(a) and not

22 comply with the corresponding regulation?

23      MR. STRUMWASSER:  Just as to notice?

24      MR. VELKEI:  Just as to notice in the right of

25 review language.
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 1      THE WITNESS:  Strictly with reference to the

 2 provider?

 3      MR. VELKEI:  Q.  Yes.

 4      A.  Yes, certainly to the degree that subsequent

 5 letters or notices or correspondences are going out to

 6 the provider right before or after an EOP is issued

 7 that are denying claims or denying payments, then those

 8 documents, too, should have this notice on it.

 9      Q.  So can you break it down for me a little bit

10 and give me an example of where that would occur?

11          I'm just going to go up to the board, if you

12 don't mind, just so I have it in mind.

13          So right of review language is included in the

14 EOP.  Is it your testimony that there are in fact

15 circumstances where, even though one has complied with

16 10123.13(a) on the notice, one would not similarly

17 comply with 2695.7(b)?

18      MR. STRUMWASSER:  Asked and answered.

19      THE COURT:  I don't remember.

20      MR. STRUMWASSER:  I'll withdraw the objection

21 then.

22      THE WITNESS:  Yes, but I would also add to that,

23 even though one has complied with even this particular

24 statute, 10123.13(a) and has put a notice of Department

25 review in that particular EOP, in addition, if there
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 1 are prior communications or subsequent communications

 2 that are also in fact denials, those documents must

 3 also contain the right of review information with the

 4 Department.  Likewise, the same would be true for the

 5 regulation.

 6          So when an EOP has the right of review

 7 language in it for a denial of a claim, prior

 8 communications as well as subsequent communications

 9 that are also in fact denying that claim at whatever

10 part of the process, those documents too must contained

11 the CDI review language.

12      Q.  Give me an example where that would occur.  So

13 claim -- you are a provider.  I'm -- you're Provider A

14 I'm Insurer B.  You submit a claim to me.  I send an

15 EOP denying the claim and including right of review

16 language.

17          So in that situation, one is compliant with

18 both the regulation and the statute, correct?

19      A.  Presumably.

20      Q.  So would you give me a hypothetical situation

21 where that would not -- where there would be some other

22 piece of correspondence denying the claim?

23      A.  Certainly.  In terms of a follow-up, whether

24 that be a follow-up of a formal appeal, grievance as

25 required by the statute, or whether that be through
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 1 separate informal communication where the provider

 2 might write a letter and say, "Hey, I think you paid me

 3 wrong according to my contract," and, you know, "Please

 4 pay me -- please pay me the right amount."  When the

 5 insurance company responds to that and they continue to

 6 deny those claims -- that claim, they're required to

 7 put the notice on that particular document also.

 8      Q.  But generally most health insurers, when

 9 they're responding to a claim, do so via an EOB,

10 correct?

11      A.  An EOB -- yes, an EOB or an EOP.

12      Q.  Okay.  So the general practice is to deny by

13 way of an EOP, correct?

14      A.  As -- yes, correct, that's the general way.

15 It's not the only way.

16      Q.  But the statute does provide that, as long as

17 there's a notice to the provider -- that the notice to

18 the provider of the denial can be on the EOP; doesn't

19 require it to be on other statements as well, correct?

20      A.  It does in the sense that -- not correct.

21          It does in the sense that any EOP, for

22 example, issued subsequent to the EOP that may have

23 been issued initially, if that subsequent EOP is

24 denying -- continuing to deny the claim, then that

25 subsequent EOP certainly would be required to contain
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 1 the information.

 2          Secondly, if it's a separate letter of denial,

 3 it must contain the notice of CDI review.

 4          In addition, the regulation doesn't narrow the

 5 scope of the statute.  It still requires the provider

 6 to provide that notice any time they're denying the

 7 claim.

 8      Q.  Right.  So for purposes of the hypothetical, I

 9 want you to assume that every EOP issued to the

10 provider in connection with a particular claim that's

11 been denied includes this language.  Right?  Under

12 10123.13(a), that insurer has satisfied all of its

13 obligations to include language with regard to right of

14 review, correct?

15      A.  Correct, if there were no other communications

16 from the insurance company to the provider which

17 in and of themselves are denials of a claim that would

18 then necessitate the CDI language and notice.

19      Q.  Okay.  Now, you keep using this term "letters

20 of denial."  I thought you were saying the EOP was a

21 letter of denial.

22      A.  It can be, yes.

23      Q.  It typically is, in the health insurance

24 context, correct?

25      A.  It typically is but not always.
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 1      Q.  So the standard would be to deny the claim

 2 through the EOP -- through issuance of an EOP?

 3      MR. STRUMWASSER:  "Standard" being standard

 4 practice?

 5      MR. VELKEI:  Q.  Standard practice for health

 6 insurers based upon your experience.

 7      A.  Yes, the standard practice in the sense of

 8 initial denials, which are typically dealt with through

 9 an automated fashion, yes.

10          There are a number of denials, for example,

11 within the preexisting category or other special

12 handling which typically might not be handled solely

13 through an EOB- or EOP-type format.  It would be more

14 of a narrow description of the particular situation.

15 It may be in fact a letter versus an EOP or an EOB.

16      Q.  So tell me what a letter of denial is separate

17 and distinct from an EOP.

18      MR. STRUMWASSER:  I think that was asked and

19 answered.

20      THE COURT:  I think I understood what he was

21 saying, but I'll allow it.

22      MR. VELKEI:  Thank you, your Honor.  I'm a little

23 slow on this stuff sometimes.

24      THE WITNESS:  A letter of denial may in fact be

25 the EOP or EOB, but it may also be subsequent or prior
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 1 or even simultaneous communications to that provider or

 2 to that claimant that are in fact denying the claim

 3 which, in and of themselves, require the CDI notice

 4 beyond those documents.

 5      MR. VELKEI:  Q.  Okay.  So there are situations

 6 where you can see -- there could be a letter of denial

 7 plus the EOP is what you're saying?

 8      A.  A letter -- yes, a letter of denial plus the

 9 EOP or a letter of denial with or without the EOP.

10      Q.  Well, but the usual circumstance is the letter

11 of denial will be the EOP?  Isn't that your testimony,

12 sir?

13      A.  No.  The usual denial, outside some kind of

14 special handling of preexisting issues, would be that

15 the EOP acts as the letter of denial.

16      Q.  Okay.  Let's just assume the usual situation,

17 where the EOP acts as the letter of denial.  Are you

18 with me so far?

19      A.  Yes.

20      Q.  In that situation, compliance with 10123.13(a)

21 would constitute compliance with 2695.7(b), correct?

22      A.  No.

23      Q.  Why not?  Usual situation, we're now talking

24 about the ordinary circumstances.

25      A.  I'm sorry.  Maybe I need to have the question
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 1 read.

 2          (Record read)

 3      THE WITNESS:  Correct to the degree there were not

 4 additional communications which, in and of themselves,

 5 require compliance with the regulation or the statute.

 6      MR. VELKEI:  Q.  Conversely, in the standard

 7 situation where the EOB serves as the letter of denial,

 8 if we see a citation to 2695.7(b) for failing to

 9 include right of review language, one can assume that

10 they failed to include it on the EOP, correct?

11      MR. STRUMWASSER:  I confess I don't understand

12 that --

13      THE WITNESS:  I'm not sure I understand the

14 question.

15      MR. VELKEI:  Q.  Okay.  So forgive me for the use

16 of the board.

17          Standard practice in the health industry is to

18 utilize an EOP as a letter of denial, correct?  That's

19 your testimony?

20      A.  Again, yes, with the exceptions that I

21 previously testified to.

22      Q.  Right.  But we're talking about standard

23 practice.  So in the standard practice, not the rare

24 circumstances, one would expect the EOP to serve as the

25 letter of denial?
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 1      A.  Is that a question?

 2      Q.  Yes.  Do you agree with that, sir?

 3      A.  Yes, in general.

 4      Q.  So PacifiCare, as an example, where the EOP

 5 serves as a letter of denial, at least not dealing with

 6 pre-authorization, correct?

 7      A.  Yes.

 8      Q.  One would see that same practice with the

 9 major health carriers in California, correct?

10      A.  Presumably.

11      Q.  So in that standard situation where the EOP

12 serves as a letter of denial, compliance with

13 10123.13(a) equals compliance with 2695.7(b), right?

14      A.  Yes, for purposes of that specific document

15 for that specific denial.  But again, if there are

16 prior communications or subsequent communications that

17 require -- in and of themselves are denying the claim,

18 then those documents would also be required to contain

19 the notice.

20      Q.  Maybe this is imprecision on my part.  In the

21 standard situation where the EOP serves as the letter

22 of denial, there wouldn't be any of these circumstances

23 that you're talking about, some other letter denying

24 the claim, correct?

25      A.  No.  That could very will be the situation.
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 1 But that's not an assumption that I have.

 2          There are many communications subsequent to

 3 the EOP or EOB being issued that, if they are in fact

 4 denials, they're required to contain the notice.

 5          So to the degree that the EOP is sent and

 6 that's the only denial by the company and it's the only

 7 communication that's required to be sent by that

 8 company for that particular claim then, yes, I would

 9 agree with you.

10      Q.  So back to the standard of practice.  What you

11 just described is standard in the healthcare industry,

12 that the EOP serves as a letter of denial, correct?

13      MR. STRUMWASSER:  Objection, that mischaracterizes

14 his testimony.

15      MR. VELKEI:  Doesn't.

16      MR. STRUMWASSER:  I think what's getting

17 Mr. Velkei messed up here is his insistence on using

18 the term "standard practice."  If he wants to give a

19 hypothetical in which the EOB, one and only EOB, or EOP

20 is the only document, he doesn't need the word

21 "standard practice."  I think that is causing all this

22 flummox.

23      MR. VELKEI:  That's not my question.

24          Your Honor, he testifies he's familiar with

25 operations of healthcare companies, the question is
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 1 really is this the standard practice, that these

 2 healthcare insurance companies utilize the EOB as a

 3 letter of denial.

 4          So I've tried to hypothetical; that doesn't

 5 seem to be working.  So now I'm just trying to get his

 6 understanding of what that practice is.  So this is not

 7 intended to be a hypothetical.  It's like, "You've been

 8 with the Department for a long time.  Is this your

 9 experience."

10          Can we have the question read back?

11      THE COURT:  Yes.

12          (Record read)

13      THE WITNESS:  No, in the sense that the -- if --

14 can I hear the question again?

15      THE COURT:  Sure.

16          (Record read)

17      THE WITNESS:  I would agree to the -- in the sense

18 that, yes, if -- again, if there's no subsequent

19 communications required and that's the only notice

20 that's required to go out and that claim is being

21 denied, then yes, the Department would allow the

22 insurance company to comply by placing that notice in

23 the EOB or the EOP.

24      MR. VELKEI:  Q.  I appreciate the clarification.

25 What I'm trying to get at is not what would constitute
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 1 compliant behavior in the statute just yet.

 2          I'm just trying to get your understanding of

 3 what the standard practice is in the industry.  So I'm

 4 afraid I'm just not getting an answer to that piece of

 5 the question.  I'm happy to rephrase it, read it back,

 6 but that's really what I'm just trying to get at is

 7 your understanding of what is in fact the standard

 8 practice in the healthcare industry as opposed to what

 9 would constitute compliant behavior.

10          So your Honor, could we have that read back?

11      THE COURT:  All right.  One more time.

12          (Record read)

13      THE WITNESS:  Yes, to the degree that the EOP or

14 EOB does contain the language, it can suffice for the

15 letter of denial.  And that is the most common method

16 upon which insurance companies pay and deny claims.

17      MR. VELKEI:  Q.  So focusing on that common

18 method, if I were to see a file that had a citation of

19 2695.7(b), right, I could infer in the common situation

20 that the EOP did not include the right of review

21 language, correct?

22      MR. STRUMWASSER:  Health insurance file?

23      MR. VELKEI:  Health insurance.

24      THE WITNESS:  Yes, but again, the EOP isn't the

25 only form of documentation, and so without looking at
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 1 the facts of a particular case, I wouldn't assume

 2 anything.

 3      MR. VELKEI:  Q.  So are you answering yes in part?

 4 You agree at a general level that, if I see a -- in the

 5 common situation where the EOP serves as the letter of

 6 denial, if I see a citation of 2695.7(b) in the file, I

 7 can infer then that the EOP did not include the right

 8 of review language, correct?

 9      MR. STRUMWASSER:  Excuse me.  Is this citation

10 assumed to refer to right of notice of appeal of

11 rights?

12      MR. VELKEI:  Right, 2695.7(b).

13      MR. VELKEI:  But 2695.7(b) has many more things

14 than just notice of appeal rights.

15      MR. VELKEI:  Focusing on notice of appeal rights.

16      Q.  So --

17      MR. STRUMWASSER:  Well, then I don't know what

18 you're looking at when you look at the file.  All you

19 have is just the words --

20      MR. VELKEI:  Is that an objection?  I don't

21 understand.

22      MR. STRUMWASSER:  Yes, ambiguous.

23      MR. VELKEI:  Okay.

24      THE COURT:  All right.  Sustained.

25      MR. VELKEI:  I'm happy to rephrase it.
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 1          Can we have that question read back, and I'll

 2 rephrase.

 3          (Record read)

 4      MR. VELKEI:  Q.  And to clarify, a citation of

 5 2695.7(b) for failure to include right of review

 6 language.

 7      A.  Yes, assuming there is no other additional

 8 requirement for the company to include that language.

 9      Q.  Well, where the EOP serves as the letter of

10 denial, there would be no additional requirement,

11 correct?

12      A.  Correct in some instances but not in all.

13      Q.  Correct in those instances where the EOP

14 serves as the letter of denial?

15      A.  Correct in those instances where the EOP

16 serves as the one and only letter of denial and there

17 is no subsequent or prior requirement that would

18 necessitate the insurance company sending documentation

19 to the provider or to the claimant or to the consumer

20 identifying the Department review notice.

21      Q.  Can you give me an example of where that would

22 happen?  Common situation, EOP serves as the letter of

23 denial.  When would there be this other letter denying

24 the claim that you're talking about that would require

25 this language?
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 1      A.  I believe I've already testified to that, but

 2 it would be in reference to subsequent communications,

 3 subsequent to the initial denial of the claim where the

 4 provider or the insured goes back to the company, asks

 5 them to reconsider the claim, perhaps presenting

 6 additional information or other reasons or perhaps

 7 seeking either a insured's right of appeal, a

 8 provider's right of appeal, an IMR -- that ultimately,

 9 you know, goes through that particular process.

10          There are many subsequent communications after

11 a denial where -- and even in this case that will

12 require the insurance company to include that notice.

13      Q.  Okay.  The situation you gave of Provider A

14 approaching the insurer with additional information,

15 the common practice in the industry is, once the

16 insurer has reviewed that additional information, to

17 issue a new EOP, correct?

18      A.  I can't say whether that's -- I wouldn't agree

19 in the sense that I don't have enough information to

20 know whether, you know, that second aspect is common or

21 not, or whether some companies may issue what may be

22 more normally considered a letter versus an EOP.  So I

23 don't know.

24      Q.  So in concluding for your purposes that EOPs

25 are effectively letters of denial in this case, what
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 1 did you rely upon, Mr. Cignarale?

 2      A.  I relied upon my experience and my review of

 3 hundreds of EOPs and EOBs over the years and the

 4 Department's position that any notice that does not

 5 pay -- any time an insurance company does not pay

 6 100 percent of the full amount being claimed by the

 7 policy holder or the provider, that constitutes a

 8 denial.

 9          The insurance company then triggers the

10 2695.7(b) requirements as well as the 10123.13(a)

11 requirements and requires a document be sent to the

12 provider and the policy holder.  That document or

13 documents, in some cases, must contain that CDI right

14 of review notice.

15      Q.  Given the, you say, hundreds of EOBs and EOPs

16 you've looked at, can you name one major health insurer

17 that doesn't in fact use the EOP as a letter of denial?

18      A.  I can't name a specific company.  But I have

19 seen dozens of letters of denial in the health

20 insurance claims area that are not in fact EOPs and

21 EOBs and that are the more traditional narrative format

22 describing the particular claim being made and

23 describing the basis and the policy provision and the

24 statutes that may constitute a support by the insurance

25 company to deny the claim.
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 1      Q.  You mentioned appeal letters sort of in the

 2 last few minutes.  To be clear, 2695.7(b) doesn't apply

 3 to appeals, correct?

 4      A.  No, not correct.  It certainly applies to

 5 appeals where the insurance company is denying the

 6 claim, again, in that case.

 7      Q.  But there's a whole body of regulations that

 8 apply specifically to appeals and what must be included

 9 and when the appeal must be responded to, correct?

10      A.  Yes.

11      Q.  And those are not included in 2695.7(b)?

12      MR. STRUMWASSER:  Objection, vague as to what are

13 not included.

14      MR. VELKEI:  Those rules related to appeals.

15      MR. STRUMWASSER:  Specifically to appeals?

16      MR. VELKEI:  Yes.

17      THE WITNESS:  Though those particular rules are

18 not in 2695.7(b).  However, any time those rules or the

19 implementation of those rules result in a continued

20 denial of a claim or a re-denial of a claim or a

21 partial denial of the previous claim or a complete

22 denial, then it still triggers the 2695.7(b)

23 requirement of containing the CDI notice.

24      MR. VELKEI:  Q.  I'd like to refer just really

25 quickly if we could, 5663, sir, which is the Blue Cross
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 1 complaint of 2010.

 2          I'd like to direct your attention in

 3 particular, if I could, to Paragraph 56.

 4      MR. STRUMWASSER:  One second, please.

 5          Thank you.

 6      THE WITNESS:  I'm sorry.  What paragraph?

 7      MR. VELKEI:  Q.  Paragraph 56, sir.

 8      A.  Okay.

 9      Q.  Focusing on this citation, 2695.7(b)(3), "On

10 18 occasions, ABC failed to inform claimant, whose

11 claim had been denied, that review was available

12 through the Department."

13          Blue Cross did not in fact include right of

14 review language on its EOP, did it, Mr. Cignarale?

15      A.  I don't recall.

16      Q.  But to the extent it had not, we would agree

17 that the numbers of violations, according to your

18 interpretation, would be 5-, 6-, 7 million, correct?

19      MR. STRUMWASSER:  I'm sorry.  Paragraph 56 refers

20 to a letter, denied by letter.

21      MR. VELKEI:  I don't see how that relates to this

22 particular question.

23      Q.  My question to you, Mr. Cignarale, is simply,

24 assuming that in fact Blue Cross did not include right

25 of review language on its EOP, the number of violations
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 1 for a particular year would be millions, correct?

 2      THE COURT:  Is that a hypothetical?

 3      MR. VELKEI:  Yes.

 4      THE COURT:  It doesn't relate to that paragraph.

 5      MR. VELKEI:  I disagree, but it is a hypothetical.

 6      THE COURT:  As a hypothetical not related to that.

 7      THE WITNESS:  May I have the question?

 8      THE COURT:  Yes, of course.

 9          (Record read)

10      THE WITNESS:  I don't know the number of what it

11 would be, but to the degree that the EOP is the only

12 communication that was -- would be required and that

13 would trigger either 10123.13(a) or 2695.7(b), then

14 each instance where that right of review was not

15 contained would be a violation.

16      Q.  Every EOP issued would constitute a violation

17 in that scenario, correct?

18      A.  Yes, with the explanation I provided.

19      Q.  It would be quite easy for you to determine

20 whether in fact Blue Cross had included that language

21 on its EOPs during this period of time, correct, sir?

22      MR. STRUMWASSER:  Objection, irrelevant.

23      THE COURT:  What's the relevancy?

24      MR. VELKEI:  Goes to the magnitude of the

25 violations.  To the extent this is an issue with other
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 1 files, as we've demonstrated on the IMR piece, then the

 2 number of alleged violations in this case would pale in

 3 comparison to what we'd see in other actions, your

 4 Honor.

 5      THE COURT:  You're really into a highly

 6 speculative area.

 7      MR. VELKEI:  But, your Honor, the question is

 8 simply at this point, it is very easy for

 9 Mr. Cignarale to look at their EOP and determine

10 whether in fact the language was included.

11      THE WITNESS:  Okay.  May I get the question --

12          (Record read)

13      THE WITNESS:  Yes, possibly.  I don't know what

14 degree of easy we're talking about in terms of I would

15 need to conduct an investigation of the potential

16 number of templates used by the company for each of its

17 different business lines and different products to

18 determine whether that was the entire -- that one EOP

19 was the sole and only document used as -- throughout

20 that company, in other words, for all the claims that

21 they process.

22          And I would also need to know how their

23 processes work with regard to whether they sent other

24 documentation out, either attached to or prior to or

25 subsequent to those EOBs that may contain language that
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 1 is compliant.  And I would need to know all of that and

 2 all the other facts for me to ultimately render a

 3 determination.

 4      MR. VELKEI:  Q.  Presumably somebody would have

 5 done that in the same way it was done in this case,

 6 correct, Mr. Cignarale?

 7      A.  I don't know.

 8      Q.  In every instance where a consumer files a

 9 complaint or provider files a complaint, one of the

10 standard things that is requested are in fact the EOBs

11 and EOPs, correct?

12      A.  I would say correct in the sense of on a

13 health claim, we will ask for whatever pertinent

14 documentation -- so if EOBs and EOPs are pertinent to

15 the issue we're looking at or in cases where we ask for

16 the entire claim file, then, yes, it is one of the

17 documents that we would be looking at.

18      Q.  So presumably one would assume that there

19 would be a number of EOPs and EOBs sitting in the

20 Department's files with regard to Blue Cross, correct?

21      MR. STRUMWASSER:  Objection, I'm going to renew my

22 objection on the grounds of relevance.  Exhibit 5540,

23 subpoenaed documents from Blue Cross, all the EOBs

24 appear to contain a notice regarding to the Department

25 of Insurance.
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 1      MR. VELKEI:  The only question -- it was a limited

 2 question, your Honor.  Presumably the Department has

 3 access to EOPs and EOBs from Blue Cross.  It shouldn't

 4 be a controversial question.

 5      THE WITNESS:  Yes.

 6      MR. VELKEI:  Good time to break, your Honor.

 7      THE COURT:  1:30.

 8          (Whereupon, the luncheon recess was

 9           taken at 11:54 a.m.)
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 1                     AFTERNOON SESSION

 2                         ---o0o---

 3          (Whereupon, the appearance of all

 4           parties having been duly noted

 5           for the record, the proceedings

 6           resumed at 1:40 o'clock p.m.)

 7      THE COURT:  Okay.  Back on the record.

 8      MR. VELKEI:  Thank you, your Honor.

 9         CROSS-EXAMINATION BY MR. VELKEI (resumed)

10      MR. VELKEI:  Q.  Welcome back.  Are we having fun

11 yet?

12      A.  Always.

13      Q.  I just have a few more questions on where we

14 left off at the morning break.

15          Insurers use form letters just like the

16 Department does, right, Mr. Cignarale?

17      A.  I assume some do.

18      Q.  And if I understand correctly, the issue was

19 with regard to the form letter of denial that Blue

20 Cross was using, correct?

21      MR. STRUMWASSER:  I'm sorry, ambiguous.  What

22 issue is that?

23      MR. VELKEI:  That's reflected in Paragraph 56 of

24 the document we were looking at in the morning.

25      MR. STRUMWASSER:  But that doesn't solve my
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 1 problem.  It's ambiguous.  The question is "the issue

 2 is," you know.

 3      MR. VELKEI:  Could you read the question back?

 4 I'm happy to rephrase, your Honor.

 5          (Record read)

 6      MR. VELKEI:  Q.  Put differently, Mr. Cignarale,

 7 Blue Cross is being cited here for language that wasn't

 8 included in their form letter of denial, correct?

 9      A.  I don't know the answer to that.

10      Q.  This complaint is based upon review of certain

11 complaint files, correct?

12      A.  Yes.  As far as I know, the accusation was

13 based on violations alleged from the complaint files.

14      Q.  Okay.  How many times did Blue Cross violate

15 this particular statute in the larger population of

16 claims at issue during that four-year period?

17      MR. STRUMWASSER:  Is this a question based on

18 Paragraph 56 or something else?

19      THE COURT:  Can you read the question?

20          (Record read)

21      THE COURT:  So you're talking about Regulation --

22      MR. VELKEI:  -- 2695.7(b)(3), yes, your Honor.

23      THE COURT:  Okay.

24      MR. STRUMWASSER:  (b) (3)?  That's the one that's

25 cited.
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 1      MR. VELKEI:  Yes.

 2          Can we have the question read back?

 3      THE COURT:  Yes.

 4          (Record read)

 5      THE WITNESS:  I don't know the answer to that.

 6 All I know is it appears as though it's being alleged

 7 18 times in this accusation.

 8      MR. VELKEI:  Q.  So you don't know if this

 9 particular accusation, failing to include right of

10 review language in certain forms, occurred more often

11 in Blue Cross than it did in this particular case,

12 correct?

13      A.  Correct, I don't know whether it occurred more

14 often, less often, or the same.

15      Q.  Fair to say that the Department could have

16 looked at -- could have determined how often it

17 occurred with Blue Cross just like it did in this case

18 with PacifiCare, correct?

19      MR. STRUMWASSER:  Objection, assumes facts not in

20 evidence.  Is Mr. Velkei assuming that this was the

21 product of an exam?

22      MR. VELKEI:  The question doesn't speak to that

23 issue one way or the other.

24      THE COURT:  Can you read the question?

25          (Record read)
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 1      MR. STRUMWASSER:  Object, it's misleading,

 2 mischaracterizes evidence because in PacifiCare there

 3 was an exam.

 4      THE COURT:  Overruled.  I think he can answer the

 5 question.

 6          You need it read?

 7          (Record read)

 8      THE WITNESS:  I would agree in the sense that, had

 9 it conducted a market conduct exam and that exam had

10 found information that would have led to the conclusion

11 by the Department that the -- that Anthem was in

12 violation of the law, we would have alleged those

13 particular violations.

14          I don't know to what degree such broad

15 investigation may or may not have occurred in the

16 course of the Department's review of the consumer

17 complaints that are the subject of this particular

18 allegation against Anthem.

19      MR. VELKEI:  Q.  But the Department did find

20 information that Anthem was violating the law based

21 just on looking at consumer complaints, correct?

22      A.  Correct.

23      Q.  And it had the opportunity or ability to

24 conduct a market conduct exam to determine exactly how

25 many times this particular statute was violated across
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 1 the larger population of claims, correct?

 2      A.  Correct.  The Department certainly has that

 3 option available to it should it choose to exercise

 4 that option based on the particular acts that they're

 5 seeing and the particular resources that the Department

 6 has at any given point in time.  And I'll leave it at

 7 that.

 8      Q.  But presumably the Department chose not to do

 9 so with regard to Blue Cross, correct?

10      A.  I don't know what the Department chose not to

11 do.  I don't recall there being an exam subsequent to

12 this action, so I guess it speaks for itself.

13      Q.  The consumer complaints were actually said to

14 be the genesis for conducting a market conduct

15 examination in the PacifiCare case, correct?

16      MR. STRUMWASSER:  Mischaracterizes the testimony.

17      THE COURT:  I'll allow it.

18      THE WITNESS:  I don't recall specifically.

19      MR. VELKEI:  Q.  Let's switch gears if we can and

20 talk about methodology a little bit more, something new

21 and exciting for the afternoon.

22          All right.  Why don't we -- I'd like to

23 reference, if we could, Page 23246 of your testimony.

24          And really, just as a jumping-off point, if

25 you can highlight Lines 6 to 10, Chuck.
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 1                         "So presumably, based

 2                    upon the generic violation,

 3                    the minimum penalty would be

 4                    basically to lock at a

 5                    non-willful generic violation,

 6                    correct?"

 7                         "Minimum -- correct,

 8                    minimum penalty as the

 9                    starting point."

10          You see that's kind of where we left off, and

11 then we began a discussion of a chart that I showed

12 you?

13      A.  Okay.  Yes.

14      MR. VELKEI:  So I'm just trying to get a sense now

15 of what was -- if we're looking at non-willful generic

16 violations, what was the minimum penalty under this

17 methodology that you utilized.

18          And I'd like to, if I could, mark for

19 identification as exhibit next in order 5667 a few

20 charts related to this issue.  First one is labeled

21 "Minimum Generic Penalty."

22          (Respondent's Exhibit 5667 marked for

23           identification)

24      MR. VELKEI:  And, Mr. Cignarale, just to remind

25 you to write down the exhibit number, just so we can
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 1 keep track if I need you to refer back to this document

 2 later.

 3      THE WITNESS:  Which number is it?

 4      MR. VELKEI:  5667.

 5      THE WITNESS:  Okay

 6      MR. VELKEI:  Q.  Have you had an opportunity to

 7 look at 5667, Mr. Cignarale?

 8      A.  Yes.

 9      Q.  What I thought I'd do is, to simplify the

10 exercise for the first chart, which is labeled "Minimum

11 Generic Penalty," I thought I'd actually just include

12 within the chart the specific page and line references

13 so we can quickly check and make sure that the

14 percentages and the values assigned are correct.  Okay?

15 Are you with me so far?

16      A.  Yes.

17      Q.  So just looking at this first one, "COCC

18 Maintenance Failures," first category, "Money owed to

19 claimant," we've got 689; percentages, 65 percent;

20 generic average of $3250.

21          Does that in fact comport with your testimony

22 at Page 18, Lines 19 through 22, sir?

23      A.  Appears to, yes.

24      Q.  Moving on to the next category, 1,110 claims

25 with a percentage of 50 percent resulting in a generic
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 1 average of $2500, I have that reflected at Page 18,

 2 Line 22 through Page 19, Line 3.  Do these figures in

 3 fact comport with your testimony, sir?

 4      A.  Yes, the 2500, yes.

 5      Q.  Moving on to the next category of "Incorrect

 6 Pre-Ex Period Denials," I'd like to focus on the first

 7 subcategory, "Applies the 12-month pre-ex" exclusion.

 8 And we have 3645 claims, applying a 65 percent and

 9 coming up with a generic average of 3250.

10          Do those figures comport with your testimony?

11 And I'll refer you to Page 30, Lines 5 to 9.

12      A.  They appear to, yes, but I would like to add

13 that I'm not responding at this point to the last

14 column on the first chart with regard to generic total

15 in terms of the aggregate number.

16          I'm only responding to the number of

17 violations, the generic baseline percentage I applied,

18 and the resulting generic average.

19      Q.  Okay.  Why don't we just take that last step

20 then, and do the math together, sir.

21          We have 3645 claims, see, at a generic average

22 of $3250.

23      THE COURT:  What was the first number you used?

24      MR. VELKEI:  3,645, your Honor in that first

25 subcategory.
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 1      THE COURT:   Okay.

 2      MR. VELKEI:  Q.  Multiplied by 3250 comes out to

 3 $11.85 million.  Do you agree?

 4      A.  I agree.  My only point there is that my

 5 generic baseline penalty is a per unit penalty.  So in

 6 going through these numbers for my concurrence with

 7 regard to whether it comports with my testimony, I'm

 8 concurring with the number of violations, the baseline

 9 penalty, and the generic average as being accurate.

10          Subsequent to that, the aggregate column, I'm

11 not stating a position.

12      Q.  Okay.  But I want to make sure I understand,

13 then, the testimony you're offering because it's a

14 simple mathematical calculation, correct?

15      A.  Yes, only -- only point I'm making is that

16 the -- for example, in the very first row, "COCCs,"

17 where my generic average is 3,250, that stands by

18 itself.  It's not -- that's the end of that process for

19 my approach.

20          So for purposes of my approach and purposes of

21 my testimony, that was the end of my process,

22 subsequent -- prior to continuing through the

23 aggravation and mitigation factors and then ultimately

24 multiplying those violation numbers by the final

25 penalty amount that I came up with.
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 1      Q.  Understood.  But your methodology and the data

 2 you provide allows one to calculate what a non-willful

 3 generic penalty would be based upon the penalty amount

 4 and the number of alleged violations, correct?

 5      A.  It's possible.

 6      Q.  I understand that's not what you did, but it

 7 is possible based on the data you've provided, right?

 8      A.  One could do that.

 9      Q.  So let's do that together, and that's what

10 we're doing right now, sir.

11          So we agreed on the row "Applies 12-month

12 pre-ex."  Why don't we go back and do the math on the

13 first two categories under "COCC," "Money owed to

14 claimant."  That's 689 times 3250, equals $2.24

15 million.  Are you with me?  Do you agree on that?

16      A.  I don't have a calculator.

17      MR. STRUMWASSER:  I don't really think we need to

18 test Mr. Cignarale's calculator skills.  Counsel is

19 making --

20      THE COURT:  I can take official notice of what two

21 numbers multiplied together are.

22      MR. VELKEI:  I just don't want there to be any

23 confusion.  I'm trying to calculate with the witness

24 what the total number would be, non-willful generic

25 penalty based the number of allegations.
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 1          So to the extent I'm missing something, I want

 2 to make sure he lets me know.  Right?

 3      THE COURT:  He's already told you that isn't what

 4 he did.

 5      MR. VELKEI:  Understood.

 6      THE COURT:  So that's what you're doing.

 7      MR. VELKEI:  But he also --

 8      THE COURT:  So I can take official notice that,

 9 when you multiply that times that -- so 689 times

10 3,250, that it comes to approximately 2.24 million.

11      MR. VELKEI:  Right.  Okay.  Then if we could just

12 get official notice, your Honor, of the next

13 subcategory, 1,110 times 2500 gives you a total of

14 $2.78 million.

15      THE COURT:  Well, I haven't done the math yet, but

16 I can take official notice of correct multiplication.

17 And I'll leave it to Mr. Gee to tell me if any of them

18 are multiplied incorrectly.

19      MR. VELKEI:  Okay.

20      MR. GEE:  Thank you, your Honor.

21      MR. VELKEI:  Q.  So going on to the next category,

22 we are at "No money owed to the claimant."  That's 843

23 claims at 50 percent, resulting in 2500 generic average

24 penalty.  Is that in fact accurately stated in your

25 testimony at Page 30, Lines 10 to 28?
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 1      A.  Yes, if I heard you correctly, 843.

 2      Q.  Right.  Going on the to the next category,

 3 sir, there are 826 claims, charges related to

 4 incorrectly applying the six-month period.  You've

 5 applied then a 65 percentage factor with a generic

 6 average of 3250, correct, as reflected on Page 30 at

 7 Lines 5 to 9?

 8      A.  Correct.

 9      Q.  So no mistakes so far?

10      A.  I don't see any.

11      Q.  Going on to the next category, right to review

12 language in the EOP, you have identified 462,805

13 instances around that issue, correct?

14      A.  I believe that was the number presented, yes.

15      Q.  Applying a 30 percent factor, resulting in an

16 average penalty of $1500.  That, in fact, is consistent

17 with your testimony at Page 42, correct?

18      A.  Yes.

19      Q.  All right.  Next category, we have set forth

20 336,267 alleged violations around the failure to

21 include IMR language in the EOBs.  Does that comport

22 with your analysis, sir?

23      A.  Yes.

24      Q.  Then you implied a 35 percent factor,

25 resulting in a generic penalty for a non-willful act of
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 1 1,750.  Does that accurately reflect your testimony

 2 which I have at Page 52, Lines 24 to 28?

 3      A.  Yes.

 4      Q.  Okay.  Moving on to "UCSF - Inaccurate

 5 Payments," does this column -- row, I think.  Does this

 6 row accurately reflect that the Department is charging

 7 3,124 violations, and for a generic non-willful

 8 baseline penalty, that would be 50 percent resulting in

 9 a generic average of $2500?

10      A.  Yes.

11      Q.  That comports with your testimony at Page 64,

12 sir?

13      A.  Yes.

14      Q.  Going on then to the next category, "UCLA -

15 Inaccurate Payments," you have alleged 1,333 instances

16 and applied to a non-willful generic violation a 50

17 percent factor resulting in an average of 2,500,

18 correct?

19      A.  Correct.

20      Q.  And that's reflected in your testimony at Page

21 71, right?

22      A.  Yes.

23      Q.  I better use a ruler just to make sure I keep

24 this all squared away.

25          Next category "UCLA - Failure to Respond,"
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 1 Department has alleged 2,405 violations.  And for a

 2 non-willful generic penalty, you've assigned a 50

 3 percent factor, resulting in average penalty of $2500,

 4 correct?

 5      A.  Yes.

 6      Q.  That's reflected in your testimony at Page 79,

 7 Lines 23 to 27, correct, sir?

 8      A.  Yes.

 9      Q.  Next category, "Reworks - Inaccurate

10 Payments" -- understanding that this is no longer at

11 issue; I'm just trying to get a sense of the baseline

12 penalty -- there were 78,320 charges.  And for a

13 non-willful generic violation, you've assigned a 50

14 percent factor with a baseline penalty of $2500,

15 correct?

16      A.  Correct.

17      Q.  And that is reflected in your testimony at

18 Page 85, Lines 19 to 23, correct, sir?

19      A.  Yes.

20      Q.  Moving on to the "Late Pay" category, the

21 Department and you have alleged 34,997 violations, and

22 for non-willful generic penalty, you've assessed a 50

23 percent factor with a resulting penalty per violation

24 of $2500, correct?

25      A.  Correct.
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 1      Q.  And that testimony -- that's reflected in your

 2 testimony at Page 101, Lines 13 to 17, correct, sir?

 3      A.  Correct.

 4      Q.  Moving on to "Interest Payment Failures," the

 5 Department has alleged 5,195 instances.  And you've

 6 assigned for a non-willful generic violation a 20

 7 percent factor resulting in a baseline penalty per

 8 violation of $1,000, correct?

 9      A.  Correct.

10      Q.  That's reflected at Page 114 of your

11 testimony, sir?

12      A.  Yes.

13      Q.  Moving on, then, to the next category, failure

14 to send acknowledgment letters, the Department is

15 charging 56,463 violations of that particular statute.

16 And you have assigned for a non-willful generic penalty

17 a factor of 20 percent resulting in a baseline penalty

18 of $1,000 per alleged violation, correct?

19      A.  Correct.

20      Q.  That's reflected in your testimony at

21 Page 120, Lines 18 to 22, correct, Mr. Cignarale?

22      A.  Yes.

23      Q.  Moving on, then, to the last buckets of

24 alleged violations, "Untimely PDR Responses," the

25 Department has alleged 1,510 violations.  And you have
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 1 assessed for a non-willful generic penalty a 40 percent

 2 factor resulting in a $2,000 penalty per violation,

 3 correct?

 4      A.  Yes.

 5      Q.  That's reflected in your testimony at

 6 Page 123, Lines 9 to 12?

 7      A.   yes.

 8      Q.  "Denying/closing with Information Requests,"

 9 there are 52 charges alleged, and you have assessed a

10 50 percent factor for a non-willful generic penalty

11 resulting in $2500 per violation, correct, sir?

12      A.  Yes.

13      Q.  That's reflect at Page 138, Lines 19 to 23 of

14 your testimony?

15      A.  Yes.

16      Q.  "Overpayments" there are 1,934 charges alleged

17 with regard to untimely notices.  And you have, for a

18 non-willful generic violation, assessed a 30 percent

19 factor and a penalty of $1500, correct?

20      A.  Correct.

21      Q.  And that is reflected in your testimony at

22 Page 143, correct?

23      A.  Correct.

24      Q.  Going on to the last remaining categories,

25 "Overpayments," failure to retain records, the
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 1 Department is alleging 2,605 instances in which that

 2 was violated.  And you've assessed, for a non-willful

 3 generic violation, a factor of 10 percent resulting in

 4 a baseline penalty of $500 per alleged violation,

 5 correct?

 6      A.  Correct.

 7      Q.  That's reflected at Page 154 of your

 8 testimony, correct?

 9      A.  Yes.

10      Q.  Moving on to "Untimely Responses to CDI"

11 within 21 days, the Department is alleging 30 instances

12 in which that occurred, correct?

13      A.  I believe so.

14      Q.  You have assessed for a non-willful generic

15 violation a factor of 10 percent, which results in a

16 $500 baseline penalty per violation, correct?

17      A.  Yes.

18      Q.  That's reflected at Page 159 Lines 8

19 through 12, right?

20      A.  Yes.

21      Q.  And finally, "Training Failures," sir, you

22 allege there are 23 violations of the obligations

23 reflected in the particular regulation.  And you have

24 assigned for a non-willful generic violation a factor

25 of 60 percent, resulting in the baseline penalty of
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 1 $3,000 per violation, correct?

 2      A.  Yes.

 3      Q.  That's reflected at Page 162 of your testimony

 4 at Lines 19 through 23, correct?

 5      A.  Yes.

 6      Q.  Assuming that I've done the math correctly,

 7 the starting point for your analysis is roughly

 8 $1.7 billion, correct, sir?

 9      A.  No, I wouldn't agree with that.  My starting

10 point was the individual per unit baseline penalty,

11 which is reflected under your third column

12 "Gen. Average" of 3250, 2500, et cetera.

13      Q.  And adding up all those baseline penalties to

14 the number of violations in each category results in a

15 figure of close to $1.7 billion, correct?

16      A.  It may, yes.

17      Q.  That's the starting point for your analysis in

18 assessing penalty in this case, isn't it, sir?

19      A.  No.  The starting point for my analysis is

20 developing the per unit generic baseline penalty prior

21 to going into the aggravating and mitigating factors

22 and, at the very end of the process, multiplying the

23 final per unit penalty that I've arrived at by the

24 number of violations in this case.

25      Q.  And the minimum penalty, which is reflected by
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 1 what is non-willful generic, is the number we've

 2 discussed the total of this 567, right?

 3      MR. STRUMWASSER:  Asked and answered.

 4      THE COURT:  Sustained.

 5      MR. VELKEI:  Q.  Now, Mr. Cignarale, you applied a

 6 sliding scale to certain of these categories, correct?

 7 I'm happy to give you a little more detail, if that

 8 would help.

 9      A.  Could you, please?

10      Q.  Okay.  So I believe in the category of EOPs,

11 EOBs, failure to acknowledge, and also in this category

12 that's been excluded, the inaccurate payments, you

13 applied a sliding scale when the number of violations

14 exceeded 50,000 correct?

15      A.  Yes, I guess, if you want to call it a sliding

16 scale.  I undertook an additional analysis versus what

17 I did in the other cases when the number of violations

18 reached 50,000.

19      Q.  I forgot to ask you, sir, in applying this

20 concept of a baseline penalty for a generic violation,

21 are you relying on a particular statute or regulation

22 for coming up with that methodology?

23      A.  Yes, I'm relying on 790.035, which provides

24 the Commissioner with the authority to fix the penalty

25 of up to $5,000 per act in violation and up to $10,000
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 1 per act in violation if it's willful.

 2      Q.  Can we agree that there's nothing in a

 3 regulation or statute that says the first step is to

 4 come up with what a generic baseline penalty would be

 5 for each of these categories?

 6      A.  I would agree that it doesn't specifically

 7 state that.  But I -- I would state that that

 8 particular statute provides the Commissioner with the

 9 authority to undertake the approach which I have done

10 here.

11      Q.  Is there any statute or regulation that sort

12 of says that?

13      MR. STRUMWASSER:  Objection, ambiguous.

14      THE COURT1:  Sustained.

15      MR. VELKEI:  Q.  So can we agree that there's no

16 statute or regulation that explicitly sets forth the

17 methodology that you're applying here, correct?

18      MR. STRUMWASSER:  That is asked and answered.

19      THE COURT:  Sustained.

20      MR. VELKEI:  Okay.

21      Q.  Let's look, then, at the sliding scale if we

22 could.  Why don't we turn to Page 49 of your testimony.

23      A.  Okay.

24      MR. VELKEI:  So, Chuck, if you could actually put

25 up the second slide in the bucket -- well, let's start
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 1 here.  I'm sorry.

 2      Q.  So focusing on your testimony at Lines 11

 3 through 15, this is what I call the sliding scale.  But

 4 it's -- you were applying a discount to the extent

 5 violations go over a certain amount, correct?

 6      A.  I didn't call it a discount either or a

 7 sliding scale, but...

 8      Q.  What would you call it, Mr. Cignarale?

 9      A.  I merely call it a further analysis to adjust

10 the initial aggregate penalty based on the very high

11 number of violations in this case.

12      Q.  And can you explain how that -- you've applied

13 that to the facts of this case?

14      A.  I've applied it to the facts in this case in

15 the sense of both, number one, arriving at the

16 conclusion that, for the particular categories, where

17 the number of violations was in fact over 50,000 and

18 looking at those particular violations, the nature and

19 severity of those violations, the specific facts for

20 PacifiCare for those particular violations, and came to

21 the conclusion that, as you go higher and higher in

22 terms of number of violations, I didn't feel that it

23 was necessary, in arriving at a final aggregate penalty

24 for those categories, the need to assess the same

25 amount as I assessed for the per unit penalty based on
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 1 the baseline as well as the aggravating and mitigating

 2 factors as well as the -- I lost my train of thought on

 3 that, so I'll end it there.

 4      Q.  So explain to me, when you said, "I didn't

 5 feel that it was necessary, in arriving at a final

 6 aggregate penalty for those categories, the need to

 7 assess the same amount as I assessed for the per unit

 8 penalty based on the baseline..." explain to me what

 9 you mean by that, sir?

10      A.  What I mean by that, in terms of ensuring that

11 I assessed the penalty for this particular category

12 that met the goal of punishment and deterrence, that

13 there wasn't a need to assess the same penalty as I

14 assessed for the first 50,000 violations.

15          I felt that, given the facts of this

16 particular case that I was looking at, that it would be

17 appropriate to, after 50,000 violations, to add a

18 further level of analysis so that the ultimate

19 aggregate penalty here was still an appropriate amount,

20 as well as that each individual penalty -- each

21 individual violation had a minimum penalty attached to

22 it to recognize that it should not be -- not penalized.

23      Q.  Is this something you came up with your

24 counsel, or are you looking at a particular regulation

25 or statute and coming up with this particular approach?



23546

 1      MR. STRUMWASSER:  Objection.

 2      THE COURT:  Sustained.

 3      MR. VELKEI:  Q.  Are you looking at a particular

 4 regulation or statute when you're coming up with this

 5 approach?

 6      A.  Yes.  The statute that I'm referring --

 7 applying here and coming up with the approach which is

 8 the Commissioner's authority to fix the penalty, which

 9 is 790.035.

10      Q.  You chose not to apply this -- is it okay if I

11 call this a sliding scale, just for purposes of moving

12 this along?  Is there some other term you'd like to use

13 to describe that?

14      A.  I don't have a particular term in mind.

15      Q.  Is it okay if we use "sliding scale"?

16      A.  Sure.

17      Q.  Just for purposes of these questions.  I'm not

18 asking you to buy into anything associated with how I

19 describe it.

20          So why not apply the sliding scale across all

21 of the buckets of alleged violations as opposed to just

22 some of them?

23      A.  In my opinion, I don't believe that it's

24 appropriate to do so until you've reached a high enough

25 number, in my opinion, that number being 50,000.
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 1      Q.  Logistically let me make sure I understood how

 2 did you this.

 3          Chuck, can we go to the second slide.

 4      MR. STRUMWASSER:  Before we leave the first slide,

 5 we have an objection to the first slide on the grounds

 6 that it's misleading.

 7          They appear to have a cumulative round-off

 8 error.  And the total in the right-hand column is about

 9 5 million higher than if they had actually just done

10 the arithmetic on the page.

11      THE COURT:  So they're rounding up?

12      MR. STRUMWASSER:  I don't know whether they're

13 rounding up or it just has to do with where they

14 stopped the truncation.

15          But we have 1168 million instead of 173.

16      MR. VELKEI:  Your Honor, doing this on the fly is

17 probably not the most ideal way to do it.  If they want

18 to submit something that they feel is more accurate

19 we're happy to --

20      THE COURT:  I don't know that they have to do

21 that.  They've objected to it, that it's inaccurate.

22      MR. VELKEI:  Seem like we can take that up at a

23 different time.

24      THE COURT:  All right.  There is no such thing as

25 1,673.9 million.
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 1      MR. STRUMWASSER:  Actually, there is.

 2      THE COURT:  It's a billion.  So, got to move

 3 the --

 4      MR. STRUMWASSER:  I'm sorry to be interrupting

 5 Mr. Velkei again, but we have an objection to the

 6 second slide as well because it does not correctly

 7 depict his methodology.

 8          His methodology, as is shown in the testimony,

 9 flattens out at $50 or at $100.

10      MR. VELKEI:  Oh, boy.  You know, your Honor, we

11 typically take up evidentiary objections to documents

12 at a different time.  It seems that this is kind

13 crossing that line into providing some education for

14 the witness.

15      THE COURT:  I had asked Mr. Gee if it was

16 accurate, and he just told me it wasn't.  So I'll

17 accept that.

18          As to this one, I'm not sure.  You did -- you

19 have some other column in there, and I assume you're

20 going ask questions about it.  So I'll allow it.

21      MR. VELKEI:  I'm sorry.  You're accepting what,

22 that the first slide is inaccurate because the

23 Department says it is?

24      THE COURT:  That it needs to be checked.

25      MR. VELKEI:  Okay.  Well, then they need to check
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 1 it.  So we've reached no conclusion at this point.

 2 We've checked it several times, your Honor.

 3          Again, we're happy to take this up off the

 4 record, but doesn't seem that this is the right time to

 5 do it.  But if we want to stop this and check it, I'm

 6 happy to do that too.  Whatever the Court's --

 7      THE COURT:  It doesn't have to be now.

 8      MR. VELKEI:  Okay.  That's all I was suggesting,

 9 that perhaps we just save this for --

10      MR. STRUMWASSER:  Just so it's clear, if he wants

11 to come up with yet another table to show the --

12      MR. VELKEI:  I don't intend to.  We think it's

13 accurate.

14      MR. STRUMWASSER:  Let me finish.

15          If he wants to question this witness about

16 this table, then we will object now to misleading

17 questions based on incorrect table.

18      THE COURT:  You mean the second table?

19      MR. STRUMWASSER:  Yes.

20      THE COURT:  I'm going to allow him to ask

21 questions.  It is different than his table on Page 49

22 of his testimony.

23      MR. VELKEI:  Q.  Okay.  So looking at the second

24 slide, Mr. Cignarale, and focusing on your testimony at

25 Lines 12 to 13, "After 50,000 violations, I would
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 1 reduce the per act penalty by 50 percent and I would

 2 continue to reduce the penalty by 50 percent after each

 3 additional 50,000 violations."

 4          So let's figure out where I've made a mistake

 5 because we've looked at this a bunch of times, but I'm

 6 certainly not going to suggest that I'm perfect.

 7          Can you identify the mistake in the table,

 8 sir?

 9      A.  It's at least the last three rows.  In other

10 words, the point 8 percent, the point 4 percent, and

11 the point 2 percent, if I am understanding what you're

12 doing in this document, might more appropriately be 1.6

13 percent, 1.6 percent 1.6 percent.

14      Q.  Because of the minimum issue, there's a

15 minimum number?

16      A.  Yes.

17      Q.  We'll get there in a second.

18          So if I understand correctly, for each tranche

19 of 50,000, you reduce the penalty by half, correct?

20      A.  Yes.

21      Q.  So you assign penalty X to 1 to 50,000, and

22 that's 100 percent of the penalty, right?

23      A.  Yes.

24      Q.  Then the next 50,000 hits 50 percent of what

25 that penalty amount is, correct?
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 1      A.  Yes.

 2      Q.  Next 50,000 after that, it would be half of

 3 that or 25 percent of the penalty, right?

 4      A.  Yes.

 5      Q.  Then all we keep doing is we just keep

 6 splitting by half.  So the next 50,000 would be half of

 7 25 percent, or 12 1/2 percent, correct?

 8      A.  Yes.

 9      Q.  We're all in agreement so far, or at least you

10 and I are?

11      A.  I think so.

12      Q.  I don't think I'll ever get an agreement from

13 counsel, but at least with the two of us.

14      MR. STRUMWASSER:  We agree with arithmetic without

15 difficulty.

16      MR. VELKEI:  Q.  Next 50,000, divide by half, 6.3

17 is roughly half of 12.5?

18      A.  Roughly.

19      Q.  Maybe it should be 6.25?

20      A.  Should be.

21      Q.  So we're talking about a rounding error there,

22 sir?

23      A.  Yes.

24      Q.  Then, again, with the next 50,000, it would be

25 half?  Sound about right, 3.1 percent?
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 1      A.  It's roughly correct.

 2      Q.  The same is true, it's correct with the next

 3 50,000 at 1.6 percent, correct?

 4      A.  Roughly.

 5      Q.  So where is the breakdown at the number of

 6 alleged violations between 350- and 400,000, if there

 7 is one, if we're still together on that row as well?

 8      MR. STRUMWASSER:  Objection.  Which category of

 9 violations are we talking about?

10      MR. VELKEI:  We're not talking about a category.

11 We're talking about a methodology, sir.

12          So we're just simply looking at two lines of

13 his testimony.  I think it's pretty clear.

14      Q.  So at this point, sir, are you in agreement

15 that, for the next 50,000, it would be half of 1.6, or

16 point 8 percent?

17      A.  No.

18      MR. STRUMWASSER:  Objection, excuse me.  The

19 objection is that it's ambiguous because, in fact, as I

20 recall the testimony, the minimum amount kicks in at a

21 number -- it's a little different as to which row it's

22 going to be in.

23      MR. VELKEI:  I think we're about to get there.

24      MR. STRUMWASSER:  Well, all right.  Then let's

25 skip that question and get one.
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 1      THE COURT:  350- to 4,000.

 2      MR. VELKEI:  Q.  So we've now reached a

 3 disagreement in terms of what's reflected here; is that

 4 correct, Mr. Cignarale?

 5      A.  Correct.

 6      Q.  So explain to me what the problem is with

 7 assigning -- I mean, certainly -- withdraw the

 8 question.

 9          Point 8 it is half of 1.6, right?

10      A.  Sounds right.

11      Q.  So what is the inaccuracy in the methodology

12 that's reflected here?

13      MR. STRUMWASSER:  Objection.  The inaccuracy is

14 the source of -- comes from my objection.  I've

15 explained it.  Can't pose the same question to the

16 witness because it assumes -- it mischaracterizes his

17 testimony.

18      MR. VELKEI:  I'm just trying to understand what

19 the disagreement is, your Honor.  Mr. Cignarale has

20 said that there is a disagreement, so --

21      THE COURT:  Yes, he said that there's a --

22          Bottom?

23          A $50 minimum.

24      MR. VELKEI:  Okay.  So to the extent -- so putting

25 this -- can you do me a favor and put aside for a
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 1 moment the $50 minimum.  And I understand that that's

 2 part of your testimony.

 3          To be clear, the minimum is different

 4 depending on the bucket of allegations, correct?

 5      A.  Yes.

 6      Q.  So it's not always a $50 minimum.  Sometimes

 7 it's a $250 minimum, right?

 8      A.  I don't recall what the other numbers are

 9 offhand, but there are -- it's at least one category

10 where it's not 50.

11      Q.  So assuming that we not hit the $50 minimum,

12 the point 8 would be accurate, correct?

13      MR. STRUMWASSER:  I don't understand what that

14 means.  If it's just is point 8 half of 1.6, that

15 doesn't need a question and an answer.  If it's any

16 more than that, I don't know what the question is.

17      MR. VELKEI:  Let me rephrase.

18      THE COURT:  All right.

19      MR. VELKEI:  Q.  So one continues to split the

20 penalty by half until you reach the minimum, wherever

21 that may occur, correct?

22      A.  Generally, yes.

23      Q.  So with regard to EOBs and EOPs, that minimum

24 is $50, right?

25      A.  Yes.
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 1      Q.  What's the minimum for acknowledgment letters?

 2      MR. STRUMWASSER:  Can we have a time out while

 3 he's looking?  We've lost the signal.

 4          (Discussion off the record)

 5      THE WITNESS:  I don't recall in this testimony

 6 stating a minimum.  In my particular assessment, the

 7 minimum was $750.

 8      MR. VELKEI:  Q.  But that's not reflected in your

 9 written testimony, is it?

10      A.  The 750 is reflected in my testimony on

11 Page 131, Line 5.

12      Q.  Okay.  One second.  Let me get there.

13          131, Line 5.  All right.  So given the number

14 of alleged violations, you're never going to get past

15 the second tranche, which reduces the penalty by 50

16 percent, correct?

17      A.  In that category, yes.

18      Q.  The same is true, presumably, of the category

19 for the inaccurate payments, the 78,320, you never get

20 past that second tranche?

21      A.  Correct.

22      Q.  Okay.  So the issue is, with regard to the

23 EOPs and EOBs, at some point, to the extent it goes

24 below 50, each violation will be at a minimum of $50,

25 correct?
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 1      MR. STRUMWASSER:  In EOPs and EOBs?

 2      MR. VELKEI:  That's what I said.

 3      MR. STRUMWASSER:  I'm sorry.  Okay.

 4      THE WITNESS:  Correct.

 5      MR. VELKEI:  Q.  So the purpose of this whole

 6 exercise, Mr. Cignarale, was just to try to figure out

 7 what the minimum generic penalty would be for a

 8 non-willful violation by applying this sliding scale

 9 methodology.

10          So we've attempted to do that in the rows --

11 in the third page of this Exhibit 5667.  Do you see

12 that, sir?

13      A.  Yes.

14      Q.  So on the EOPs, for example, rather than

15 applying a 1500 baseline penalty, we've applied your

16 sliding scale, even to the generic, to come up with a

17 number of $327.05.  Do you see that?

18      A.  Yes.

19      Q.  With regard to the EOBs for IMR language,

20 rather than applying the generic baseline penalty of

21 $1750, we applied the sliding scale to come up with the

22 $516.45.  Do you see that, sir?

23      A.  Yes.

24      Q.  We've done the same with the other two

25 categories, "Acknowledgement Letter Failures" and
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 1 "Reworks of Inaccurate Payments."  Okay?

 2      A.  Okay.

 3      Q.  The objective of doing so was to illustrate

 4 that, even if one applies the lower numbers as

 5 reflected in your sliding scale, the minimum penalty,

 6 generic penalty for non-willful acts is almost

 7 $700 million, correct?

 8      MR. STRUMWASSER:  Objection as to the term

 9 "minimum" -- "minimum penalty" and "generic penalty"

10 and I think I also don't know what "lower numbers"

11 means.  So the question is ambiguous.

12      THE COURT:  Can you read the question, please?

13          (Record read)

14      THE COURT:  I'll allow the question.

15      THE WITNESS:  I'm not sure what the objective is

16 for this.

17      MR. VELKEI:  Q.  Mr. Cignarale, you've previously

18 testified to the fact the minimum penalty would be

19 looking at a non-willful generic violation, haven't

20 you?

21      THE COURT:  Can you read the question back?

22          (Record read)

23      MR. STRUMWASSER:  He did get him to say that once,

24 but think the witness was --

25      THE COURT:  Do you understand the question?
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 1      THE WITNESS:  Yes, I recall seeing it in the

 2 testimony.  I don't know what the entire context of

 3 that questioning was.

 4      MR. VELKEI:  Chuck, could you put that back on the

 5 screen, the Page 23246.

 6                    Question:  "So presumably

 7               based upon the generic violation,

 8               the minimum penalty would be

 9               basically to look at a non-willful

10               generic violation, correct?"

11                    Answer:  "Minimum -- correct,

12               minimum penalty as the starting

13               point."

14      THE WITNESS:  Okay.

15      MR. VELKEI:  Q.  That does remain your testimony

16 today, sir?

17      A.  It either is or isn't my testimony.  I would

18 say that it's better stated to be the average generic

19 violation rather than minimum.

20      Q.  But an average generic violation can be either

21 willful or non-willful, right?

22      A.  Sure.  So in that sense, it would be the

23 average generic non-willful violation.

24      Q.  So that would be lower than an average generic

25 willful violation, correct?
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 1      A.  All other things being equal, yes.

 2      Q.  So if I wanted to look at what the minimum

 3 generic violation would be, I would assume for all

 4 categories that it was determined to be a non-willful

 5 violation, correct?

 6      MR. STRUMWASSER:  I think that mischaracterizes

 7 his testimony.

 8      THE COURT:  Can you read the question?

 9          (Record read)

10      THE COURT:  He just said, all things being equal,

11 a non-willful violation is less.

12      MR. VELKEI:  Okay.

13      THE COURT:  Right?

14      THE WITNESS:  Yes.

15      MR. VELKEI:  Q.  When we talk about minimum, sir,

16 it doesn't get lower than that based upon generic

17 violations.  Right?  The lowest we can go is

18 non-willful, right?

19      A.  Correct.  The lowest for any particular

20 category of violations is non-willful prior to

21 evaluating the mitigating/aggravating factors.

22      Q.  To be clear, at this point, you still haven't

23 even applied the factors in 2695.12?

24      A.  No, not specific to this case.

25      Q.  So you have not, in fact, applied, up to this
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 1 point, just looking at the generic violations --

 2      THE COURT:  This is the thing about my ride.  Just

 3 a second.  Sorry.

 4          (Recess taken)

 5      THE COURT:  Sorry.  We'll go back on the record.

 6      MR. VELKEI:  Thank you, your Honor.

 7      Q.  Just so we're clear, when we're talking about

 8 the calculation of the baseline penalty, that is

 9 without application yet of the factors in 2695.12,

10 correct?

11      MR. STRUMWASSER:  That was asked and answered.

12      THE COURT:  I'll allow it.

13      THE WITNESS:  Yes, it's without my specific

14 application of 2695.12, specific to this case, yes.

15      MR. VELKEI:  It's a good time to break, your

16 Honor.

17      THE COURT:  All right.

18          (Recess taken)

19      THE COURT:  Okay.  Go back on the record.

20      MR. VELKEI:  Thank you, your Honor.

21      Q.  Welcome back, sir.

22      A.  Thank you.

23      Q.  Let's focus on a particular category.

24          Why don't we do acknowledgement letter

25 failures and your assignment of a baseline penalty of
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 1 $1,000 for a non-willful behavior.  Do you see that,

 2 sir?

 3      A.  Are you referring to a document or my

 4 testimony?

 5      Q.  Why don't we just make it easy and go to 5667.

 6          Go to the first page, Chuck.

 7          So if I understand correctly, your conclusion

 8 was that for a non-willful violation of this statute, a

 9 baseline penalty would be $1,000, correct?

10      A.  Correct.

11      Q.  Did you come up with that number, personally?

12      A.  Yes.

13      Q.  Can you show us how you calculated that

14 number, how you came up with the thousand dollars?

15      A.  I came up -- came to that number by applying

16 the authority the Commissioner has to place the penalty

17 at the range between zero and 5,000 or up to 10,000, in

18 790.035, basing -- and then further based on my

19 experience with these kinds of issues arriving at what

20 I felt was the appropriate level for percentage of

21 severity, which I've previously testified involves many

22 components including all of the various types of harms

23 that I previously testified to.

24      Q.  Why not a dollar?  How did you come up with

25 the specific number of 1,000?
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 1      A.  The 1,000 was merely the quantified result of

 2 the 20 percent severity level I attached to the generic

 3 violation.

 4      Q.  Where did you come up with the 20 percent as

 5 opposed to 1 percent or 5 percent?

 6      A.  Based on my experience of looking at all the

 7 various kinds of violations that the Insurance

 8 Department investigates and enforces.  In my opinion,

 9 based on my judgment and experience, I concluded that

10 20 percent was the appropriate level of severity in the

11 spectrum of severities for all of the various

12 categories of violations and types of violations that I

13 looked at.

14      Q.  Focusing on the 10133.66(c) the failure to

15 send a paper -- written acknowledgment letter for a

16 paper claim, you have no experience assessing penalties

17 with regard to violations of that particular statute,

18 correct?

19      A.  I don't agree with that.

20      Q.  What's your experience in that regard?

21      A.  I evaluate this particular subsection on a

22 regular basis with other violations.  And in terms of

23 compliance and my years of looking at this and my

24 working with my staff and making sure my staff is

25 looking at these issues, in dealing with recommended
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 1 penalties in either settlements or, in this case,

 2 administrative hearing.

 3      Q.  Okay.  We know this is the only administrative

 4 hearing that's gone through to final adjudication

 5 correct?

 6      THE COURT:  Well, it hasn't yet.

 7      MR. VELKEI:  Fair point.

 8      Q.  Let me try that a different way.

 9      MR. KENT:  So stipulated.

10      MR. VELKEI:  So stipulated.

11      Q.  We know that you yourself haven't actually

12 assessed penalties because only the Commissioner can do

13 that, correct?

14      A.  Correct.  I have assessed in the sense of

15 deriving a recommended penalty amount, but I have not

16 assessed in the legal sense of assessing a penalty

17 against a licensee.

18      Q.  How many penalties have you -- how many cases

19 have there been where you've recommended a penalty for

20 violation of 10133.66(c)?

21      A.  I don't know specifically.

22      Q.  Can you give me just one other action besides

23 PacifiCare where you have even recommended a penalty

24 for violation of that particular provision?

25      A.  Off the top of my head, I can't name a
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 1 particular company.

 2      Q.  So experience -- did you undertake any sort of

 3 analysis to determine what is typically the harm

 4 associated with failing to send a written

 5 acknowledgment letter for a paper claim?

 6      A.  I certainly have my experience and my staff's

 7 experience in the area of acknowledgements with regard

 8 to complaints filed by consumers and providers when

 9 claims aren't acknowledged and the ramifications of

10 that and certainly in regards to market conduct

11 examinations where that is an issue, where it's

12 discussed.

13      Q.  Can you name even one instance in this case

14 where someone complained that they didn't receive a

15 written acknowledgement letter?

16      MR. STRUMWASSER:  Asked and answered.

17      THE COURT:  I don't remember.  Sorry.

18          Go ahead.

19      THE WITNESS:  I don't recall off the top of my

20 head specific instances, so...

21      MR. VELKEI:  Q.  Can you identify any company,

22 health insurer where somebody has complained they

23 didn't get a written acknowledgment letter?

24      A.  As I sit here today, I would need to go and

25 evaluate our data and our information.  I don't know
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 1 any names off the top of my head.

 2      Q.  Fair to say you didn't evaluate that data

 3 before coming up with this number of $1,000, correct?

 4      A.  I certainly -- incorrect in the sense that

 5 I've evaluated complaints that have come in and

 6 discussed those complaints with my compliance staff

 7 with regard to the ramifications that have occurred in

 8 those particular cases.

 9          So I'm versed on the inherent harms, the

10 actual harms that have occurred in those particular

11 cases.  And I have a pretty good understanding of that.

12      Q.  Tell me about the actual harms that occurred

13 in particular cases other than PacifiCare related to

14 failure to send a written acknowledgement letter for

15 paper claim?

16      A.  The actual harm includes, from my experience,

17 either consumers or providers not knowing if their

18 claim is in the system yet and being processed.  Maybe

19 they're sending a duplicate claim.  And maybe, because

20 they sent a duplicate claim -- and I've seen this

21 before where they've sent two claims now for the same

22 claim, and now, because there's two claims, they're

23 both denied.  So I've seen that with companies.

24          I've seen -- those are two examples.

25      Q.  "I'm versed on the inherent harms, the actual
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 1 harms that have occurred in those particular cases."

 2          Can you identify even one case where you've

 3 seen actual harm related to the failure to send a

 4 written acknowledgment letter for paper claims?

 5      A.  Again, other than I've just described, I can't

 6 name a specific case.  We've received 30- or 40,000

 7 complaints a year and 300,000 phone calls a year.  I

 8 don't have recollection of the specific examples for

 9 each of those cases and the specific insurance

10 companies that that may involve -- it may involve.

11      Q.  How about actual harm in this case related to

12 failure to send a written acknowledgment letter for a

13 paper claim?

14      MR. STRUMWASSER:  I'm going to object to the

15 phrase "actual harm."  I don't know what the difference

16 is between actual harm and harm.

17      MR. VELKEI:  I'm just using the witness's phrase,

18 your Honor.

19      THE COURT:  All right.  I'll allow it.

20      MR. VELKEI:  Can we have the question read back?

21          (Record read)

22      THE WITNESS:  I would need to refer back to my

23 testimony.

24          There's certainly mention on Page 125,

25 Lines 18 through 21, from the testimony of Ms. Wetzel
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 1 from the CMA describing the harms that she was aware of

 2 to providers.  That's certainly a harm.

 3          There's -- again, harm is not just tangible,

 4 quantifiable financial or physical harm.  Harm is a

 5 very broad term, rightfully so.  It involves, as I've

 6 previously testified to, tangible harm, intangible

 7 harm, harm to the healthcare system, harm to providers,

 8 the additional administrative burden put on providers

 9 and patients, and harm to the regulator.

10      MR. VELKEI:  Q.  So other than the specific

11 example that you identified, you can't cite me, point

12 me to any actual harm as reflected in your written

13 testimony related to failure to send a written

14 acknowledgment letter?

15      A.  Other than the harm I've just described, I

16 can't identify anything more specific.

17      Q.  So to be clear, you're focusing on Lines 18

18 to 21 on Page 125, "Ms. Wetzel testified that providers

19 have told her that acknowledgement letters are useful

20 to track when claims are received so they aren't

21 wasting time following up with insurers."

22          Can you tell me what the harm is that's

23 identified in that sentence?

24      A.  The harm in that sentence is representative of

25 the administrative burden placed on providers of having
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 1 to do extra work to -- because they weren't sure if the

 2 claim was acknowledged.

 3      Q.  Mr. Cignarale, you recognize all a provider

 4 has to do is pick up a phone and call if there's any

 5 issue about when their claim was received, correct?

 6      MR. STRUMWASSER:  Argumentative.

 7      MR. VELKEI:  Not intended to be.

 8      THE COURT:  I think the way it's phrased it is

 9 argumentative.  I'll sustain objection.

10      MR. VELKEI:  Q.  Mr. Cignarale, you are aware that

11 a provider can simply pick up the phone and call the

12 insurer to find out whether their claim has been

13 received and when, correct?

14      A.  I'm aware that that's one of the myriad of

15 possibilities that exists in the claims process.  But

16 that ability, such that it may or may not have existed

17 in this case, is not -- does not waive the obligation

18 of the insurance company to affirmatively acknowledge

19 the claim.

20      Q.  So you don't know whether in fact, in this

21 case for PacifiCare, there was an ability for a

22 provider to pick up the phone call?  Is that your

23 testimony, sir?

24      MR. STRUMWASSER:  Misstates his testimony.

25      THE COURT:  I'll allow it as a question.
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 1      THE WITNESS:  I know that there was discussion of

 2 that potential in the facts I was asked to assume.

 3          However, there was no information in those

 4 facts that provided, in my judgment, a substitute for

 5 the obligation to acknowledge.  The fact that a

 6 provider has the ability to call is different than the

 7 insurer's obligation.

 8          I would also add that part and parcel of the

 9 assumptions that I was looking at in this case were

10 phone calls not being -- phones not being answered,

11 providers being frustrated with the process because

12 they weren't able to get their questions answered when

13 they did call the customer service representatives.

14      MR. VELKEI:  Q.  So if I understand correctly --

15 I'm just focusing on your testimony.  Give me one

16 second, if you would

17                    Question:  "Mr. Cignarale,

18               you are aware that a provider

19               can simply pick up the phone

20               and call the insurer and find

21               out whether their claim has been

22               received and when, correct?"

23                    "I'm aware that's one of

24               the myriad of possibilities that

25               exist in claims process, but
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 1               that ability, such that it may or

 2               may not have existed in this case,

 3               does not waive the obligation of

 4               the insurance company."

 5          So focusing on the statement that it may or

 6 may not have existed, is it your testimony, sir, that

 7 you don't know one way or the other whether there is an

 8 ability for the provider to pick up the phone and find

 9 out that information?

10      MR. STRUMWASSER:  You mean independent of the

11 assumptions he was given?

12      THE COURT:  Okay.  So if it's in the assumptions?

13      MR. STRUMWASSER:  Is it or is it not known?

14      THE COURT:  Right.

15          So I think you need to rephrase.

16      MR. VELKEI:  Well, I'm just really going off of

17 his answer, which is it may or may not have existed.

18 So he's here as a percipient witness also.  He was the

19 head of a unit that investigated --

20      THE COURT:  Well, you need to be clear about what

21 you're asking him about.

22      MR. VELKEI:  I thought I was, your Honor.  I was

23 just saying, "When you say it may or may not have

24 existed, you don't know one way or the other?"

25          That was the question.
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 1      THE COURT:  Outside of the assumptions that he was

 2 asked?  That's what he's asking you.

 3      MR. VELKEI:  I didn't say anything about the

 4 assumptions, your Honor.  I'm trying to test this

 5 witness's knowledge.  And he said it may or may not

 6 have existed.  I'm simply asking him, "So you don't

 7 know one way or the other" --

 8      THE COURT:  He doesn't say it may or may not

 9 exist.  He says regardless if it is existed or not, it

10 didn't change any obligation of the insurance company

11 to do what they were supposed to do.  That's what he

12 said.

13      MR. VELKEI.  "But that ability, such that it may

14 or may not have existed in this case..."

15      THE COURT:  Keep going.

16      MR. VELKEI:  Am I not allowed to ask that

17 question?

18          I leave it to the Court.  I don't want to --

19 it's getting late in the day.

20      THE COURT:  You're allowed to ask the question,

21 but not the way you asked it.  Rephrase.

22      MR. VELKEI:  Nope.  I'm just going to move on.

23      Q.  So let's go back to methodology and the

24 process, Mr. Cignarale.

25          So you've articulated that on Page 4, sir, how
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 1 the process works?

 2      A.  In general, yes.

 3      Q.  Okay.  Step No. 1, and I'm he looking at

 4 Page 4, beginning at Line 20, "Identify whether the

 5 acts constitute a violation of Section 790.03,

 6 applicable regulations," right?

 7      A.  Yes.

 8      Q.  Step No. 2 is you look at -- you try to assess

 9 what the baseline penalty would be, correct?

10      A.  Sure.

11      Q.  Next step is to examine the relevant evidence

12 regarding the actual acts in this case.  Do you see

13 that, sir?

14      A.  Yes.

15      Q.  To be clear, you didn't actually examine the

16 evidence in this case, did you?

17      A.  Yes, I examined the evidence to the degree it

18 was provided in the assumptions.

19      Q.  So assumptions and evidence are not the same

20 thing, you would agree with me?

21      A.  I don't know the answer to that.

22      Q.  You relied upon assumptions that were provided

23 to you, not upon review of the evidence, unless you

24 expressly identified particular evidence that you

25 looked at, correct?
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 1      MR. STRUMWASSER:  I think that question is

 2 misleading.

 3          If the question is, "You relied on assumptions

 4 rather than your independent knowledge of evidence,"

 5 that's one thing.  But I believe that -- first of all,

 6 all the assumptions posit matters that are in evidence.

 7 But he's not -- I would agree he's not the witness who

 8 is attesting to those assumptions.  So I think the

 9 witness's difficulty is --

10      THE COURT:  He did it based on the assumptions,

11 not on an independent reading of the evidence in this

12 matter.

13          Is that correct?

14      THE WITNESS:  Correct, correct.

15      MR. VELKEI:  Q.  So you didn't actually look at

16 evidence in connection with rendering these conclusions

17 here today?

18      A.  I looked at the assumptions.

19      THE COURT:  He looked at the assumptions and some

20 evidence as he indicated.

21      MR. VELKEI:  Q.  I noticed, and I went through

22 your testimony, sir, I found only two instances in

23 which you actually identified evidence that you relied

24 upon.  Does that sound about right, Mr. Cignarale?

25      MR. STRUMWASSER:  Outside of the assumptions?
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 1      MR. VELKEI:  Outside the assumptions.

 2      MR. STRUMWASSER:  Thank you.

 3      THE WITNESS:  Outside the assumptions is possible.

 4 I don't know the number.

 5      MR. VELKEI:  Q.  Again, to the extent that you

 6 actually relied upon specific evidence, you set forth

 7 in your testimony that you would have identified it,

 8 correct?

 9      A.  I believe so.

10      Q.  Okay.  Next step is you determined whether

11 something was willful or non-willful, right?

12      A.  Yes.

13      Q.  And only then do you actually look at the

14 factors in 2695.12, correct?

15      A.  Specific to this case, yes.

16      Q.  And to be clear, you're looking at the factors

17 to determine whether they were aggravating or

18 mitigating circumstances, correct, sir?

19      A.  Correct.

20      Q.  So it's the last step in the process, not the

21 first step in the process, correct?

22      MR. STRUMWASSER:  "It" being aggravating and

23 mitigating circumstances?

24      MR. VELKEI:  Application of the factors in

25 2695.12.
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 1      THE WITNESS:  It's certainly one of the last

 2 steps.

 3      MR. VELKEI:  Q.  Second to the last step, right?

 4      A.  Depending on the category.  It could be the

 5 third to the last step or it could be the fourth to the

 6 last step.  It's -- it really depends.

 7      Q.  I'm just looking at your testimony where you

 8 specified the steps that you go through.  And the only

 9 other step that's set forth after application of

10 2695.12 is reviewing the penalties to be sure that they

11 individually and in the aggregate represent appropriate

12 amounts to achieve the regulatory purposes, correct?

13      MR. STRUMWASSER:  Actually, that mischaracterizes

14 his testimony.  He didn't use the reference to 2695.12

15 in the sentence that refers to the generic placement

16 upward or downward for specific acts.

17          He did for the subsequent -- he referred to it

18 in this next sentence, but not that one.

19      MR. VELKEI:  Sounds like a speaking objection to

20 me, your Honor.  There have been a lot of them today.

21      THE COURT:  Could you read the question back?

22          (Record read)

23      THE COURT:  I'm allow you to answer.

24      THE WITNESS:  Yes.  My only point in suggesting

25 that it isn't always the second to the last because,
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 1 for example, would be additional layer of analysis on

 2 the violations that -- where there was more than

 3 50,000, there was that additional step in between.

 4          So other than that, I had no other reason to

 5 state otherwise.

 6      MR. VELKEI:  Q.  And then in applying, you go

 7 beyond factors that are specified in 2695.12, correct?

 8      MR. STRUMWASSER:  At what stage?  Ambiguous.

 9      MR. VELKEI:  I don't think it is.  I think the

10 Court should just rule on it.  I'm happy to defer to

11 the Court.

12      THE COURT:  Could you please read the question

13 back?

14          (Record read)

15      THE COURT:  Do you understand the question?

16      THE WITNESS:  I don't understand what stage he's

17 referring to in reference to "applying."

18      MR. VELKEI:  Q.  Okay.  So let's -- forgive me if

19 I go up here.  I'm going to try to keep from blocking

20 anybody.

21          So the testimony that I put up on the screen

22 is you are going through the process or methodology for

23 calculating the penalty in this case, correct?

24      A.  Yes, the general process.

25      Q.  We talked about first you determine whether
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 1 it's a violation.  Do you see that?

 2      A.  Yes.

 3      Q.  Next you look at -- you try to calculate what

 4 the baseline penalty would be, right?

 5      A.  Yes.

 6      Q.  Next you look at the evidence, examine the

 7 relevant evidence regarding the actual acts, right?

 8      A.  Yes.

 9      Q.  Then you go on to look at whether something is

10 willful or non willful, right?

11      A.  Yes.

12      Q.  Then you adjust the generic placement upward

13 or downward for the specific acts in this case

14 depending on evidence and the nature of mitigation or

15 aggravation in arriving at a per act penalty.  Do you

16 see that, sir?

17      A.  Yes.

18      Q.  That's correct?

19      A.  Yes.

20      Q.  In order to do that, you apply the factors in

21 2695.12?

22      A.  Correct.

23      Q.  But you apply other factors outside of 2695.12

24 as well, correct?

25      A.  Not up to that point.
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 1      Q.  Well, this is just describing your general

 2 methodology.  And your written testimony makes clear

 3 that you are not limiting yourself to the factors set

 4 forth in 2695.12, correct?

 5      A.  Correct.

 6      Q.  What other factors are you applying, sir,

 7 besides those set forth in 2695.12?

 8      A.  I don't recall any.

 9      Q.  Okay.  So as you sit here, you don't recall

10 what other factors you applied?

11      A.  As I sit here, I don't recall any particular

12 analysis that I did regard to mitigation or aggravation

13 for any particular category, whether there were any

14 assumed facts or issues where that last sentence would

15 be applicable.

16      Q.  So if I understand correctly, you would have

17 to go back through all of your testimony to

18 understand what other factors you may have applied

19 outside of 2695.12?

20      A.  Correct.  I don't recall at this point that I

21 did it in any instance.  But I -- I would have to

22 review it.

23      Q.  But fair to say you didn't limit yourself to

24 those factors set forth in the regulation?

25      A.  Going into the process, correct.
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 1      Q.  I just -- because I know the Court needs to

 2 break at 3:30, so let me just see if we can talk just

 3 for a moment about willful.  And I'd like to direct

 4 your attention if I could to Page 127, Lines 20 through

 5 22.

 6      A.  Okay.

 7      Q.  I wanted to focus on your answer, Lines --

 8 really just the first sentence.  "It is clear that

 9 PacifiCare formed the intent to comply with the law,

10 which leads me to conclude that its failure to do so

11 was not willful."  Do you see that, sir?

12      A.  Yes.

13      Q.  So I can infer from that that, to the extent

14 PacifiCare formed the intent to comply with the law, it

15 is appropriate to conclude that their actions were not

16 willful, correct?

17      A.  Only with respect to this particular category

18 based on this particular set of facts, yes.

19      Q.  So you're not prepared to agree that, to the

20 extent that the company formed the intent to comply the

21 law, that doesn't mean it was not willful?

22      MR. STRUMWASSER:  I'm sorry.  Ambiguous.

23      THE COURT:  I didn't understand it either.

24      MR. VELKEI:  Probably a double negative.

25      Q.  So you are unwilling to agree, sir, that as a
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 1 general proposition, the company's conduct is not

 2 willful if it formed the intent to comply with the law?

 3      MR. STRUMWASSER:  I think I don't understand

 4 still.

 5      THE COURT:  Do you understand it?  This time I

 6 think I did.

 7      THE WITNESS:  Correct.

 8      MR. VELKEI:  Q.  So what kind of -- so when is it

 9 in fact the case that the conduct it not willful when

10 one forms the intent?  Put differently, when -- let's

11 assume that PacifiCare had the intent to comply with

12 all of the laws at issue.  What is the distinction that

13 makes some of the conduct willful and some of the

14 conduct not willful?

15      A.  The distinction is the context and the rest of

16 the facts of that particular category based on the

17 assumptions that I reviewed.

18          The fact that a company, as was the case as I

19 concluded for this category, on the intent to comply

20 with the law and although, as I go on to say in that

21 particular paragraph, that they should have known,

22 there was no evidence that was presented in the

23 assumptions that I felt weighed enough for me to

24 conclude that the subsequent actions by the company

25 after it formed that intent to comply with the law rose
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 1 to the level of violating law with willingness or

 2 purpose so that I concluded, based on the full context

 3 of what occurred in that particular category, that it

 4 was not willful.

 5      Q.  Can you help me articulate a standard of when

 6 it is not the case that the intent to comply with the

 7 law -- put differently, what is the standard you're

 8 applying around intent to comply with the law and

 9 determining whether something is willful or not

10 willful?

11      A.  I'm not really sure what you mean by

12 "standard," what you mean by "standard."

13          I applied the facts of the case for each

14 category to the definition of willful.  I guess I would

15 say, if you're talking about standard of fault, for

16 example, although I would want to review my testimony

17 in each of the individual categories, I don't believe

18 that I suggested or concluded that any of the

19 violations were willful if I concluded that there was

20 ordinary negligence involved and -- in the actions of

21 the company versus perhaps recklessness or gross

22 negligence or intent to not comply with the law.

23      Q.  Okay.  So negligence doesn't create a finding

24 of willfulness; is what you're saying?

25      A.  I can't say that I was necessarily looking at
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 1 bright-line divisions between the various standards

 2 that I just brought up in terms of standards at fault.

 3 But I would just say that I don't recall, in any of my

 4 testimony, where I concluded that ordinary negligence

 5 rose to the level of willful for the categories that I

 6 reviewed.

 7      Q.  All right.  Now, focusing then on the intent

 8 to comply with the law, give me -- can you give me some

 9 sense of when, even though one has the intent to comply

10 with the law, it would still be determined to be

11 willful behavior as opposed to non-willful?

12      A.  Sure.  If a company intends to comply with the

13 law but they adopt procedures which aren't reasonable

14 on their face to be able to comply with the law and to

15 ensure that violations aren't occurring, that would be

16 one example.

17          Another example would be where you have the

18 intent to comply, but you don't put in place any

19 reasonable quality control procedures or testing

20 procedures.  And so even one test of a particular

21 potential category of violations, for example, the EOBs

22 or the EOPs, a single test would have alerted the

23 company to the fact that the intent was not matching

24 the implementation.

25          And so that would be an example where the --
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 1 even if a company had the intent to comply, their

 2 subsequent actions would reflect still willful conduct.

 3      Q.  So some form of recklessness?  Is that what

 4 you're saying?

 5      A.  That's a potential, yes.

 6      Q.  Now, are you relying upon any kind of internal

 7 standards, guide books, manuals in making these

 8 distinctions between what is willful and non-willful?

 9      A.  No, I'm referencing the regulations and the

10 statute and, specifically, the facts of the case as

11 applied to the definition of willful.

12      Q.  As you apply it, the definition of willful,

13 correct?

14      A.  As the Department applies it, yes.

15      Q.  But you, personally, sir, correct?  I mean,

16 this is really about you personally applying your view

17 of what constitutes willful behavior based upon your

18 review of the statutes and regulations that may apply

19 in this case?

20      A.  Correct.  I applied my view, which matches the

21 Department's view.

22      Q.  But to be clear, you've not discussed this

23 with anybody at the Department -- isn't that your

24 testimony -- this methodology and sort of how you

25 determined the penalty in this case?
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 1      MR. STRUMWASSER:  Argumentative and

 2 mischaracterizes his testimony.

 3      THE COURT:  Overruled.

 4      THE WITNESS:  I disagree in the sense that I've

 5 certainly discussed -- while I did not discuss this

 6 particular case and this particular recommendation, I

 7 discussed many times the definition of willful with

 8 respect to other cases both in -- on the complaint side

 9 and the market conduct side and applying the definition

10 of willful to myriad sets of facts.

11      MR. VELKEI:  Q.  Okay.  So to some extent, your

12 views here today are based upon conversations you may

13 have had with others in the past but not specific to

14 this case?

15      A.  Yes, other than potential conversations I had

16 specific to this case with counsel.

17      MR. VELKEI:  I think this is a good time to break,

18 your Honor.

19      THE COURT:  Okay.  Tomorrow at 9:00?

20      MR. VELKEI:  Could we do 9:30?  Is that possible?

21      THE COURT:  Sure.

22          (Whereupon, the proceedings recessed

23           at 3:26 o'clock p.m.)

24

25
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 1 Wednesday, December 14, 2011         9:38o'clock a.m.

 2                         ---o0o---

 3                   P R O C E E D I N G S

 4      THE COURT:  This is before the Insurance

 5 Commissioner of the State of California in the matter

 6 of PacifiCare Life and Health Insurance Company, OAH

 7 Case No. 2009061395, Agency No. UPA 2007-00004.

 8 Today's date is December 14th, 2011, in Oakland.

 9          Counsel are present.  Respondent is present in

10 the person of Ms. Drysch, and we're continuing with the

11 cross-examination of Mr. Cignarale.

12      MR. VELKEI:  Thank you, your Honor.

13      MR. STRUMWASSER:  Excuse me, before we do that I

14 just want to put on the record with respect to 5667,

15 the tables, the three-page table, we withdraw our

16 objection to the sum on the right-hand side of the

17 first page.  We retain all the other objections.

18     THE COURT:  Thank you.

19                   TONY CIGNARALE,

20          called as a witness by the Department,

21          having been previously duly sworn, was

22          examined and testified further as

23          hereinafter set forth:

24      CROSS-EXAMINATION BY MR. VELKEI (Resumed)

25      MR. VELKEI:  Q.  Good morning, sir.
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 1      A.  Good morning.

 2      Q.  Yesterday we were talking about assigning

 3 percentages to generic violations in the various

 4 categories.  Do you recall those questions?

 5      A.  Yes.

 6      Q.  So the way I look at it, and tell me if I'm

 7 missing it, is you essentially assign along the

 8 spectrum a particular category of violations based upon

 9 your assessment of the seriousness of it, correct?

10      A.  Yes, the seriousness of it based on the

11 typical severity, harm, detriment to the public based

12 on my experience and judgment.

13      Q.  That's as compared to other types of 790.03

14 violations, correct?

15      A.  Yes, both as compared to other 790 violations

16 as well as the -- you know, the typical situation

17 contained within that particular violation.

18      Q.  But we agree that the penalty provisions only

19 apply to 790.03 violations, correct?

20      A.  Yes, the penalties under 790.035 apply to

21 violations of 790.03.

22      Q.  So for purposes of your assessment of

23 severity, the most meaningful exercise is compared to

24 790.03 violations, correct?

25      MR. STRUMWASSER:  I'm sorry.  I don't understand
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 1 what that means, "The most meaningful exercise is

 2 compared to."  Object to vagueness.

 3      THE COURT:  Do you understand question?

 4      THE WITNESS:  Enough to answer it.

 5      THE COURT:  All right, good.

 6      MR. VELKEI:  At least you do, right?

 7      THE WITNESS:  I would say yes, but not exclusively

 8 in the sense that it's not just a comparison of

 9 severity of the broad categories of violations

10 contained, for example, in 790.03(h) 1 through 16.

11 It's also a comparison of the noncompliant acts, such

12 as a denial of a claim, an inaccurate payment of a

13 claim, a late payment of a claim, that sort of thing.

14      MR. VELKEI:  Q.  All of which you consider to be

15 790.03 violations, as reflected in your testimony,

16 correct?

17      A.  Yes.

18      Q.  Okay.  Now I'd like to go through -- and we

19 did the exercise with the acknowledgement letter piece.

20 I'd like to understand your experience in connection

21 with assessing penalties for some of the other buckets

22 of alleged violations we're discussing here today.

23          So focusing if we can on the importance of the

24 failure to include certain right of review language in

25 the EOPs, can you name -- can you list for us the
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 1 experience you have in assessing penalties under

 2 Section 790.03 and 035 with regard to that bucket of

 3 alleged violations?

 4      A.  As I testified to yesterday, I have extensive

 5 experience in evaluating the severity, the harm, the

 6 fact situations and the seriousness of virtually all of

 7 the Insurance Code sections that we're talking about

 8 here as well as the associated regulations.

 9          To the degree these particular statutes and

10 regulations cited in these and this particular category

11 were part of other actions that I either assessed in

12 terms of quantifying and recommending a penalty for

13 other actions either in the form of settlement or in

14 merely looking at it for purposes of whether it was

15 serious enough to even initiate enforcement action, I

16 have a lot of experience in that area.

17      Q.  Okay.  What I'd like to do is focus on your

18 experience in assessing penalties for these kinds of

19 violations under 790.035.  Could you, for purposes of

20 this question, just focus us on what that experience

21 is, if any?

22      A.  I'm not really sure of the question, based on

23 the way I just answered the previous question.  So --

24      MR. STRUMWASSER:  Objection, ambiguous.

25      THE COURT:  Could you read the question back.
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 1          (Record read)

 2      THE COURT:  Do you understand the question?

 3      MR. VELKEI:  I'm happy to rephrase.

 4      THE COURT:  All right.

 5      MR. VELKEI:  Q.  How many of the situations other

 6 than this one have you been involved in assessing

 7 penalties under 790.035 with regard to the failure to

 8 include right of review language on an EOP?

 9      A.  Off the top of my head, I can't name

10 specifics.  I've certainly done a lot of assessment in

11 terms of looking at the compliance issue aspect of this

12 and in the form of consumer complaints that are

13 received.

14          I've certainly done it in the context of

15 failure to include CDI language in denial letters,

16 whether -- to any claimant as well as denials in EOBs

17 to consumers.  And so I see this as no different.

18      Q.  But can we agree that you can't recollect a

19 single instance in which you've been involved in

20 assessing penalties under 790.035 for failure to

21 include right of review language?

22      A.  No.  As I testified to, the only limitation I

23 provided in my last response was that I can't

24 specifically name a case where it involved failure to

25 include the CDI language in an EOP.  However, I have
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 1 extensive experience in failure to include CDI language

 2 in all of the other forms that are required to include

 3 CDI language.

 4      Q.  Okay.  So breaking that down, I take from

 5 that, sir, that you don't recall any experience in

 6 assessing penalties under 790.035 in connection with

 7 failing to include right of review language in an EOP,

 8 correct?

 9      A.  Correct, I don't recall.

10      Q.  So can you identify for us how many times

11 you've assessed -- you've been involved in assessing

12 penalties under 790.035 for failing to include right of

13 review language on any document?

14      A.  I've done it many times, dozens of times.  I

15 deal with it in many of the actions over the years.

16 Virtually all of the claims actions that the Department

17 has taken over the years, that's a prevalent or it's

18 common for that issue to be in those actions.

19          And so since I have been the -- primarily

20 responsible specifically in regard to

21 consumer-services-generated actions and then more

22 recently in regards to some of the

23 market-conduct-generated actions, I have extensive

24 experience in that area.

25      Q.  Okay.  So focusing on the first part of your



23595

 1 answer, "I've done it many times, dozens of times,"

 2 "it" is assessing -- involved in assessing penalties

 3 under 790.035?

 4      A.  Yes.

 5      Q.  You've done that dozens of times?

 6      A.  Yes.

 7      Q.  Can you name some examples?

 8      A.  I've assessed penalties -- again, "assessing"

 9 not being the Commissioner's authority to assess the

10 penalty or set the penalty but in quantifying a

11 recommended penalty for the Commissioner for purposes

12 of determining a penalty of enforcement actions, again,

13 in virtually all of the claims enforcement actions that

14 have gone through the Department specifically with

15 regard to the consumer services actions.

16          You know, to name them, I don't have specific

17 names off the top of my head but certainly with regard

18 to -- there were several in the past with Farmers

19 Insurance.  There's Ohio Indemnity, Conseco, Unum, you

20 know, there's dozens of them.

21      Q.  So if I understand your testimony that, with

22 regard to Farmers Insurance, Ohio Indemnity, Conseco

23 and Unum, you were involved in assessing penalties

24 under 790.035 for the failure to include right of

25 review language?
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 1      A.  Yes, to the degree that specific issue was in

 2 those enforcement actions, which I'm confident that it

 3 was.

 4      Q.  Have you looked?

 5      A.  No.

 6      Q.  You talked about the consumer services

 7 division.  Consumer services division, that's the

 8 complaint -- what's the formal vernacular for the

 9 branch of your department that deals with complaints,

10 consumer complaints?

11      A.  Consumer services division.

12      Q.  Okay.  Consumer services division.  Is it your

13 testimony that you have assessed penalties under

14 790.035 with regard to consumer complaints?

15      A.  Yes, with regard to consumer complaints that

16 became part of enforcement actions, yes.

17      Q.  So in order to assess -- to the extent you've

18 been involved in assessing penalties under 790.035, it

19 would have been in the context of some form of

20 enforcement action, correct?

21      A.  Correct.

22      Q.  All of which should be publicly available on

23 the Department's Web site?

24      A.  I would assume so.  I don't know how far back

25 the Web site goes.  So whether it's all-inclusive --
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 1      Q.  Farmers Insurance, can you give me roughly the

 2 time frame of when that happened?

 3      A.  Off the top of my head, I don't really know.

 4 I don't know.  I don't know -- sometime in the last

 5 five or so years.  I'm not sure.

 6      Q.  How about Ohio Indemnity?

 7      A.  Ohio Indemnity is fairly old.  It would have

 8 been mid '90s.

 9      Q.  Conseco?

10      A.  Conseco, again, I don't recall offhand.  It

11 would have been in the last three or four years, maybe.

12      Q.  How about Unum?

13      A.  Maybe that same time frame.

14      Q.  And if I understand correctly, you are relying

15 upon your experience in connection with recommending or

16 being involved in assessing penalties in those actions

17 in connection with your testimony here today?

18      A.  I'm not sure.

19      Q.  Let me try that again.  So in connection with

20 your testimony here today, you're relying at least in

21 part upon your experience or involvement in assessing

22 penalties with regard to at least Farmers Insurance,

23 Ohio Indemnity, Conseco and Unum, correct?

24      A.  Yes, in addition to all the other ones that I

25 have.
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 1      Q.  None of which you're able to identify other

 2 than the ones stated here?

 3      A.  Not off the top of my head.

 4      Q.  Okay.  Tell me, if you would, about your

 5 involvement in Unum, the extent of your involvement.

 6      A.  My involvement in Unum involved the consumer

 7 complaint aspect of the disability income claims that

 8 were coming through the Department in terms of various

 9 claims practices, as well as consulting with the legal

10 division on -- throughout the course of that settlement

11 process.

12      Q.  Okay.  And part of your experience, you said,

13 was helping to recommend a penalty in that particular

14 case?

15      A.  Yes.

16      Q.  So you were involved in coming up with a

17 particular penalty there?

18      A.  To the degree -- yes, to the degree my

19 recommendation was accepted, yes.  I don't recall what

20 my specific recommendation was and what the ultimate

21 outcome was.

22      Q.  Or even whether it was accepted?

23      A.  I'm sure I had a lot of input and my

24 recommendation carried weight.  To whatever the end

25 result is, I'm not that sure.
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 1      Q.  Fair to say you're familiar with the facts of

 2 that case?

 3      A.  I was at that time.  It's been a while.

 4      Q.  Okay.  Going on then to Conseco, can you

 5 describe the nature of your involvement in the Conseco

 6 enforcement action?

 7      A.  As I recall Conseco, that was the long-term

 8 care claims practices, both on the consumer complaint

 9 side as well as the market conduct side, where there

10 were violations found with regard to claims practices.

11          And I was heavily involved in both evaluating

12 the case for initiating enforcement action as well as

13 throughout the entire settlement process with regard to

14 recommending penalties, et cetera.

15      Q.  So you were a part of the team, then, that

16 came up with the penalty in that particular matter,

17 Conseco?

18      A.  I don't know what -- I would say yes, I was

19 involved to a large degree.  Again, I don't know -- I

20 don't recall the specifics as to what my recommendation

21 or recommendations may have been and how that aligned

22 with whatever the final penalty may have been.

23      Q.  Okay.  And Farmers Insurance, what's the

24 extent of your involvement there?

25      A.  Very similar as the others.  I believe all of
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 1 those cases that enforcement action was generated by, I

 2 think, exclusively consumer complaint actions, cases.

 3 And it involved, I believe, mostly -- mostly or all

 4 claims violations.  And I was involved in all aspects

 5 of that.

 6      Q.  When you say "mostly or all claims

 7 violations," what do you mean by that?

 8      A.  I don't recall if there was also included in

 9 that action some rating or underwriting practices.

10 But I -- the best of my recollection, it was either all

11 claims practices or virtually all claims practices.

12      Q.  I assume, if I understand your testimony

13 correctly, you were involved in assessing the penalties

14 in those cases -- in that particular case, sir?

15      A.  Yes.

16      Q.  Same would be true, finally, of Ohio

17 Indemnity?

18      A.  Yes.

19      Q.  And was the nature of your involvement in Ohio

20 Indemnity the same as it is for the other three that

21 you've described?

22      A.  In general, yes, although I was -- in the Ohio

23 Indemnity case, I was a compliance officer at that

24 time, and so I was involved in the -- as the kind of

25 lead expert in addition to being -- I guess, in lieu of
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 1 being the manager in charge of it, I was more of the

 2 expert with regard to the issues involved and working

 3 with the legal team in terms of helping develop the

 4 enforcement action and ultimately discussions of

 5 settlement.

 6      Q.  So you on occasion actually will help develop

 7 the contours of the enforcement action that's filed; is

 8 that your testimony?

 9      A.  Yes, to the degree that my expertise, either

10 in the particular area of insurance or with particular

11 applications of the Fair Claims Settlement Practices

12 regulations or the Insurance Code, could assist the

13 attorneys involved, yes.

14      Q.  So if I understand your testimony, in each of

15 the specific matters you've identified, your

16 recollection was there were concerns around failing to

17 include right of review language on some documents?

18      A.  Yes.

19      Q.  Okay.  Let us turn if we can, then, to the

20 category of failing to include IMR notice on the EOBs.

21 Can you describe -- can you identify how many instances

22 in which you have personally been involved in

23 recommending a penalty under 790.035 involving the

24 failure to include IMR language on an EOB?

25      A.  I don't recall specific cases.  It's a
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 1 relatively more recent statute.

 2          I do recall there may have been some issues

 3 with regard to the Anthem Blue Cross case from a few

 4 years ago with regard to that.  I was involved to a

 5 small degree in aspects of that case.  So to the degree

 6 I was involved, I would have provided a recommendation

 7 on all the issues that I weighed in on.  I don't know

 8 specifically.

 9      Q.  Can you identify any other enforcement actions

10 in which you were involved in assessing penalties under

11 790.035 for failing to include IMR language in the EOB?

12      A.  I don't recall any.

13      Q.  How about more generally, if you could

14 describe the enforcement actions in which you've been

15 involved in assessing penalties under 790.035 that

16 involved the failure to include IMR language more

17 generally on any document?

18      A.  I would have the same responses as your last

19 questions.  I don't have any specific information

20 whether or not it was part and parcel of any prior

21 actions that I may have participated in to some degree.

22 I don't recall at this point.

23      Q.  So just to summarize, you don't have any

24 specific recollection of experience in assessing or --

25 I mean, involved in assessing penalties under 790.035
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 1 for failing to include IMR language on documents other

 2 than EOBs, correct?

 3      A.  Yes.

 4      Q.  Turning then, if we can, to failing to

 5 correctly pay claims to UCSF, have you ever been

 6 involved, prior to today, in assessing penalties under

 7 790.035 for contractual disputes between an insurer and

 8 a large provider like UCSF?

 9      A.  I don't recall specifically.  I would just say

10 that it's not any different than failure to accurately

11 pay claims in most every context, in most every line of

12 insurance.  Although the factual situations may differ

13 among the lines of insurance and among different

14 companies' practices, the issues are still the same in

15 terms of identifying whether in fact the company was or

16 was not paying the claim properly and for what possible

17 reasons and then assessing the penalty based on the

18 approach similar to what I've done here.

19      Q.  Focus on the statement that "it's not any

20 different from what one would find in other lines of

21 insurance," are you saying that in assessing health

22 insurance versus property and casualty there aren't any

23 meaningful distinctions?

24      A.  Yes, to the degree that there aren't any

25 meaningful distinctions between how the laws are
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 1 applied to the facts of a particular case.

 2          There are differences in terms of the way a

 3 company operates and there are differences in industry

 4 practice with regard to different lines of coverage.

 5 But I don't consider that to be a barrier to a complete

 6 comprehensive understanding of potential violations and

 7 how they relate to 790 and how they relate to penalties

 8 under 790.035.

 9      Q.  But there's nothing analogous in property and

10 casualty to a provider contractual relationship like

11 the one between UCSF and PacifiCare, correct?

12      A.  No.  You know, there are to a certain degree,

13 yes.  For example, in the collision repair industry,

14 under auto insurance, there are large repair shops --

15 some of them are chains -- that have direct repair

16 program contracts, that are essentially provider

17 contracts in the collision repair context.

18          And we do receive complaints from those body

19 shops alleging the insurance company not paying

20 according to the contract and not paying on time and

21 other violations similar to the ones I've been asked to

22 look at here.

23      Q.  You would agree with me, though, that a

24 contract between an insurer and even a large auto body

25 shop is going to be far less complex than a contract
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 1 between a provider like UCSF and an insurer, correct?

 2      A.  Yes, it's possible it would be more complex,

 3 but I don't know that that complexity creates any more

 4 of a challenge for me to -- or the Department to look

 5 at claims practices and determining whether violations

 6 have occurred and likewise assessing penalties.

 7      Q.  Have you looked at any provider contract

 8 that's at issue in this case?

 9      A.  No, I don't believe I have.

10      Q.  Have you ever looked at a provider contract

11 with a major insurer?

12      A.  Yes.

13      Q.  When was the last time you did that?

14      A.  I don't recall the time.  In the last year or

15 two.

16      Q.  Give me one second if you would, sir.

17          More generally, Mr. Cignarale, have you ever

18 been involved in assessing penalties under 790.035 for

19 a contractual dispute between an insurer and any third

20 party?

21      MR. STRUMWASSER:  Wasn't that the same question

22 that was just asked?

23      MR. VELKEI:  No, I focused on provider contract

24 like a large provider like UCSF.

25      MR. STRUMWASSER:  Okay.  Can I have the --
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 1      THE COURT:  I'm sorry.  Read it back.

 2          (Record read)

 3      MR. STRUMWASSER:  Other than providers, by large

 4 groups?

 5      THE COURT:  He said "any."  I'll allow it.

 6      MR. VELKEI:  Thank you, your Honor.

 7      THE WITNESS:  Yes, specifically with regard to my

 8 prior testimony with regard to auto repair, direct

 9 repair program contracts, certainly.

10      MR. VELKEI:  Q.  Under -- you've been involved in

11 assessing penalties under 790.035 specifically?

12      A.  Correct.

13      Q.  Can you name me the enforcement actions in

14 which that's occurred?

15      A.  I'm not sure I recall off the top of my head.

16 I believe there was one with Geico Insurance.

17      Q.  Geico?

18      A.  Geico.

19      Q.  G-E-I-C-O?

20      A.  Sounds right.

21      Q.  Anything else you can identify?

22      A.  There was a few more, but I don't recall the

23 names.

24      Q.  And Geico was actually an enforcement -- there

25 was actually an enforcement action brought against
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 1 Geico alleging violations of 790.035?

 2      A.  Yes, in the sense that every -- even if a case

 3 ultimately settles, there's a requirement that

 4 enforcement action is filed either prior to or

 5 simultaneously with the settlement, the stipulation and

 6 waiver, and the order.

 7      Q.  So my question is simply if I were to go on

 8 the Web site and find this particular enforcement

 9 action, there would be violations of Section 790.03

10 alleged?

11      A.  Yes.

12      Q.  If I understand correctly, violations of

13 790.03 arising out of contractual disputes between

14 Geico and third parties?

15      A.  Yes, arising out of a dispute with the body

16 shops making allegations with regard to, I believe

17 underpayment to those shops, illegal steering practices

18 and other aspects of that relationship.

19      Q.  Can we agree that, at least as to this

20 category of alleged violations around UCSF, your

21 experience would be limited to situations outside of

22 health insurance?

23      MR. STRUMWASSER:  I'm sorry.  Is this experience

24 with regard to contractual disputes or health insurance

25 claims generally?
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 1      THE COURT:  Health insurance.

 2      MR. VELKEI:  And with regard to assessing

 3 penalties under 790.035.

 4      THE COURT:  For contractual disputes?

 5      MR. VELKEI:  Yes, your Honor.

 6      THE COURT:  All right.

 7      MR. STRUMWASSER:  Thank you.

 8      THE WITNESS:  If the question is strictly limited

 9 to assessing penalties under provider contractual

10 disputes such as in the UCSF that you mentioned, then

11 yes.

12          But to the degree that any dispute with regard

13 to providers, consumers, timeliness of payment,

14 accuracy of payment -- I've certainly assessed the

15 compliance issues with regard to that, violations of

16 law that are -- that arise out of those.

17      MR. VELKEI:  Q.  All right.  So focusing, sir, if

18 I can on your table of contents because that may be an

19 easy way just to go through the buckets.  I'm on

20 Categories No. F and G, which were alleged violations

21 related to UCLA.  And I'm just looking at the table of

22 contents, but look at whatever you need to.

23      A.  So what am I looking for?

24      Q.  I just wanted to identify those buckets.  Can

25 we agree, sir, that your experience in assessing
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 1 penalties under 790.035 for the types of violations

 2 alleged there would be limited to the property and

 3 casualty context?

 4      MR. STRUMWASSER:  "There" being UCLA?

 5      THE COURT:  F and G?

 6      MR. VELKEI:  Yes.

 7      THE WITNESS:  I don't recall others specifically,

 8 as I've previously testified to.  But whether or not

 9 it's a large provider or a small provider, again, I've

10 certainly dealt with issues with regard to smaller

11 providers in terms of not getting paid properly and

12 timely.

13      MR. VELKEI:  Q.  And Mr. Cignarale, I just want to

14 focus on your experience in assessing penalties under

15 790.035 for the types of violations alleged in

16 Categories F and G.

17          Am I understanding correctly that, to the

18 extent you have experience, it would be limited to the

19 property and casualty context?

20      MR. STRUMWASSER:  Objection, either asked and

21 answered or ambiguous.

22      THE COURT:  Can you repeat the question.

23          (Record read)

24      THE COURT:  I'll allow it.

25      THE WITNESS:  No, as I've testified to, my
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 1 experience in that area and with regard to whether an

 2 insurance company is correctly paying claims or whether

 3 it's properly responding to claims or timely paying

 4 claims is not limited to property and casualty.  It

 5 includes all lines of coverage.  And that would include

 6 disability income, long-term care, health insurance,

 7 life insurance, annuities, in addition to all the

 8 property and casualty lines.

 9      MR. VELKEI:  Q.  Can we agree at least that you

10 don't have any experience in assessing penalties under

11 790.035 in the health insurance context for the types

12 of violations alleged in Categories F and G?

13      MR. STRUMWASSER:  Again, asked and answered.  And

14 I don't know what "types of violations" means.

15          He's already answered that he has experience

16 in health insurance.  And if there's some further

17 limitation types of violations, I don't know what it

18 is.

19      MR. VELKEI:  Your Honor, I'm just trying to

20 understand because I had understood his testimony,

21 obviously, incorrectly that it was just in property and

22 casualty.  So now I'm just saying, okay, if it's

23 outside of that, do you have some health insurance, and

24 if so, what is it.

25      THE COURT:  Okay.
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 1          Do you understand the question?

 2      THE WITNESS:  No, I don't.

 3      THE COURT:  All right.

 4          Please repeat it.

 5      MR. VELKEI:  Sure, Not a problem.

 6      Q.  The types of violations that are alleged in

 7 Categories F and G, do you have any other experience in

 8 assessing penalties under 790.035 for those types of

 9 violations in the context of health insurance?

10      A.  Yes, to the degree that they were part and

11 parcel of the prior health insurance enforcement

12 actions against various health insurance companies over

13 the past few years of which I previously testified that

14 I did have some involvement with.

15      Q.  But, sir, you previously testified on the

16 first day of your testimony that there's no enforcement

17 action against a health insurer that you can recall

18 where you were involved in setting the penalties.  Do

19 you recall that testimony?

20      A.  Yes, I recall that.  And the basis for

21 testifying to that was that the whole premise of

22 setting a penalty is not what I do or have done.  Only

23 the Commissioner can set a penalty.

24          I have certainly assessed in terms of

25 evaluating and quantifying and making a recommendation
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 1 for a penalty to the Commissioner and to others who are

 2 making those decisions as to what penalty to set.  And

 3 for that reason, I testified in that fashion.

 4      Q.  I thought we went through this pretty clearly,

 5 sir.

 6          So, Chuck, can you put that up on the screen.

 7          Okay.  So just focusing on Lines 4 to 9, is

 8 this testimony no longer correct, sir?

 9      MR. STRUMWASSER:  Objection, argumentative because

10 of the prologue.

11      THE COURT:  All right.  So I'm going to sustain

12 the objection.  It is argumentative.

13      MR. VELKEI:  Really not intending to be.

14      Q.  So at the time of the first day of your

15 testimony, sir, you did testify that there's no

16 enforcement action against a health insurer that you

17 can recall where you were involved in setting the

18 penalties.  Does your answer, when you said you don't

19 recall any, remain your answer today?

20      A.  Yes, it remains my answer in the context that

21 only the Commissioner can set the penalty, and

22 therefore, no matter what positions I've held at the

23 Department of Insurance, I've never been the

24 Commissioner and therefore have never set the penalty.

25          However, I have assessed and recommended to
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 1 the Commissioner and other decision makers as to what a

 2 penalty could and should be.

 3      MR. VELKEI:  If you read on, Chuck, if could you

 4 go to the next one.

 5      Q.  I asked you a different question, "Have you

 6 ever yourself assessed a penalty?"

 7          And you said no, only the Commissioner can do

 8 that.

 9          So to be clear, sir, when I asked you --

10          And your Honor, I think even the Court said

11 he's answered this question, he doesn't have any

12 involvement -- I don't have that cite handy.

13          But when I asked you whether you were involved

14 in assessing a penalty, I'm not asking you whether you

15 assessed the penalty but were you involved in assessing

16 a penalty in any of the healthcare actions that we've

17 discussed?

18          So I'm happy to ask that question again.

19          Were you involved in recommending a penalty

20 with regard to -- under 790.035 with regard to any

21 health insurer that has been the subject of an

22 enforcement action?

23      MR. STRUMWASSER:  I think at this point, to be

24 fair, Mr. Velkei should give the witness the full

25 context, the page before and the page after this.
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 1      MR. VELKEI:  I had it because the full context

 2 is -- and actually somebody on my team was concerned

 3 that this would actually happen -- where the Court

 4 itself actually said it very clear, "he's not involved

 5 in any of them."  I don't need to argue the point.

 6      Q.  I'm just going to ask the question again with

 7 the understanding that, when I say "have you been

 8 involved in recommending a penalty under 790.035

 9 against any health insurer," I'm not asking did you

10 yourself assess the penalty because we know you can't.

11 You've testified to that.

12          So let me just ask the question again, if it's

13 okay with the Court.

14          Have you been involved in recommending a

15 penalty under 790.035 against any health insurer, sir?

16      MR. STRUMWASSER:  Your Honor, he can put up the

17 next page on the screen.  If you'd like, I'll read

18 where this question was asked and answered on the next

19 page.

20      MR. VELKEI:  I'm happy to take this up because I

21 would like to find even the Court sort of being

22 involved in it.

23          But for purposes of just moving this along --

24      THE COURT:  It does -- the next sentence has to do

25 with "as opposed to advised or recommended."
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 1          So do you have the --

 2      MR. STRUMWASSER:  Yes, your Honor.  On Page 22928

 3 Lines 7 through 11, Mr. Velkei questioned:

 4                         "You've never set a

 5                    penalty yourself is your

 6                    testimony?"

 7                         Answer:  "I've certainly

 8                    recommended penalties, but I

 9                    believe only the Commissioner

10                    has authority to actually set

11                    a penalty, approve a

12                    settlement."

13      MR. VELKEI:  Your Honor, at 22922, the question

14 was "Are you involved" -- this is at Line 20:

15                         "Are you involved in

16                    assessment of those dollars

17                    in connection with the three

18                    actions that we described

19                    here?"

20          That was the Blue Cross Blue Shield and Health

21 Net.  Back and forth back and forth between counsel.

22                         The Court:  "Were you

23                    involved this setting these

24                    penalties?"

25                         The Witness:  "No, I
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 1                    was not."

 2      THE COURT:  But he hasn't changed his testimony.

 3 He doesn't set penalties; he recommends them.

 4          He did use the word "assess."  He was using it

 5 in the generic form.  We've had an argument about

 6 whether that's a legal term or not a legal term.  I

 7 allowed it as a general term.  I can see now that it

 8 may have confused the situation.

 9          So not using the word "assessed," my

10 understanding is that you have recommended or advised

11 about penalties but not set or assessed penalties; is

12 that correct?

13      THE WITNESS:  That's correct.

14      MR. VELKEI:  Q.  So in the health insurance

15 context, can you identify the cases in which you have

16 recommended or advised a particular penalty under

17 790.035?

18      MR. STRUMWASSER:  That's been asked and answered.

19      THE COURT:  Overruled.

20      THE WITNESS:  As I recall, it was several of the

21 health actions over the past, I guess, five years.

22 Whether that -- I believe, Health Net, Anthem Blue

23 Cross, Blue Shield -- I don't recall other names

24 offhand.

25      MR. VELKEI:  Q.  Okay.  So the three we had talked
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 1 about that first day in your testimony.  So why don't

 2 we turn if we can, Mr. Cignarale, to 5649, which was

 3 the 2008 annual report and specifically the excerpts

 4 from your particular branch.

 5      A.  Okay.

 6      Q.  Let's go back to Page 126 that I previously

 7 questioned you about.  I want to start with the

 8 paragraph beginning "In 2008," this is the second full

 9 paragraph under Subdivision B.

10          "In 2008, the health enforcement bureau

11 handled more than 23 separate legal matters, including

12 key enforcement actions against the state's largest

13 health insurers."

14          How many of those 23 actions were you involved

15 in, sir?

16      A.  I don't know.  I didn't write this particular

17 section.  This section was written by the legal

18 division at the Department of Insurance.  I don't know

19 what specifically they're referring to in those 23

20 actions, so I don't have an answer.

21      Q.  Okay.  When you say it was written by the

22 legal division, you mean Ms. Rosen?

23      A.  I don't know who it was written by.

24      Q.  Let's go on.  "In 2008, three significant

25 settlements were reached involving alleged illegal
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 1 health insurance rescissions and related improper

 2 claims handling.  These actions resulted in 4.6 million

 3 in up-front penalties paid to the State as well as

 4 recoupment of legal fees incurred in prosecuting these

 5 actions."

 6          So it is your testimony, sir, so we're all

 7 clear, that you were involved in some fashion in each

 8 of those three key enforcement actions?

 9      A.  I don't know in the sense I don't know -- I

10 didn't write this.  I don't know which three they are.

11 To the degree they are Health Net, Blue Shield and

12 Anthem Blue Cross, then the answer would be yes.

13      Q.  Okay.  So it actually says in the next

14 paragraph that we were talking about Health Net, Blue

15 Shield and Anthem Blue Cross.  Do you see that, sir?

16      A.  Yes.

17      Q.  Would you describe the nature of your

18 involvement in the Health Net matter?

19      MR. STRUMWASSER:  Objection, the question on

20 December 5:

21                         Question:  "In the

22                    interest of moving this along

23                    and because I know it's getting

24                    late, Health Net Action."

25          (Reporter interruption)
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 1      MR. STRUMWASSER:  "And I understood your

 2                    testimony to be you had no

 3                    involvement in setting the

 4                    penalties in that case either?"

 5                         Answer:  "Not that I

 6                    recall."

 7                         "Objection, asked and

 8                    answered."

 9      THE COURT:  So now he's just asked what

10 involvement he had.  And I'm going to allow it.

11      MR. VELKEI:  Okay.  Because one could certainly

12 argue, your Honor, and I've got -- and Ms. Evans has

13 been highlighting all the times where he said he had no

14 involvement, no involvement, can't recall being

15 involved in any of these.

16          So it would appear to me, and we can argue

17 about this later, that the answers are changing and now

18 he has some involvement.  So I just want to understand

19 what the nature of his involvement was.

20      THE COURT:  I'll allow it.  Overruled.

21      THE WITNESS:  The nature of my involvement with

22 the Health Net -- given it's been a few years, I don't

23 recall all the specifics of it.  But certainly I would

24 have had discussions with the legal team with regard to

25 the type of violations that occurred and the
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 1 seriousness of those violations as well as the -- any

 2 of the harm involved as well as discussions as to what

 3 a potential penalty would be.  And I would have made a

 4 recommendation.

 5      MR. VELKEI:  Q.  Okay.  Now, that first day, I

 6 asked you what's the highest penalty you remember ever

 7 recommending outside of the one we're doing today.

 8          You said it was something around or above a

 9 million dollars.  Do you have any further recollection

10 of what that number was, sir?

11      MR. STRUMWASSER:  Your Honor, in light of the

12 testimony that we've gotten now, I'm going to object to

13 that question on the grounds that it calls for

14 attorney-client communication and also official

15 information since these are recommendations being made

16 to the decision maker and, again, relevance.

17      THE COURT:  Would you read the question back,

18 please.

19          (Record read)

20      THE COURT:  I'll allow it.  It's not tied to any

21 particular company.

22      THE WITNESS:  I don't recall what the number was,

23 but I was involved to a certain degree with the Unum

24 case, and that case settled for several million

25 dollars.  That was disability.  It wasn't specifically
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 1 health insurance.  I don't recall what specific

 2 recommendations I may have made on the health insurance

 3 cases.

 4      MR. VELKEI:  Q.  Can we agree at least that

 5 whatever recommendation you made was significantly less

 6 than the recommendation you're making here today?

 7      MR. STRUMWASSER:  In that case?

 8      MR. VELKEI:  Yes.

 9      MR. STRUMWASSER:  Objection, attorney-client

10 communication, official information, irrelevant.

11      THE COURT:  Overruled.

12      THE WITNESS:  Yes.

13      MR. VELKEI:  Q.  Okay.  I'm assuming the same

14 would be true with regard to your involvement in Blue

15 Shield?  Is it now your testimony, sir, that you did

16 have -- you were involved in recommending the penalty

17 in that case as well?

18      A.  Yes, in the sense I was involved in

19 discussions of that case and providing recommendations

20 to the attorneys and whoever else was participating in

21 those discussions.

22      THE COURT:  So now it seems we're getting more

23 specific, and now I'm starting to get concerned.

24      MR. VELKEI:  I don't -- I'm not -- I want to make

25 sure we do this in the right way.
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 1      THE COURT:  Okay.

 2      MR. VELKEI:  Right?

 3      Q.  How about now focusing on the general answer

 4 you gave last time, which was the highest penalty you

 5 recall was something around or above a million dollars.

 6      MR. STRUMWASSER:  Mischaracterizes his testimony.

 7 I think it was certainly over a million.

 8      THE COURT:  That's what I think he said, over a

 9 million.

10      MR. VELKEI:  Okay, over a million.

11      Q.  Can we agree that, whatever the highest

12 penalty was was significantly less than what you're

13 recommending here today, sir?

14      THE COURT:  I thought he just said --

15      MR. VELKEI:  The last objection was

16 Mr. Strumwasser wanted to limit the question only the

17 Health Net.  So he asked, and I said that's fine.  So

18 now the question is being posed more generally.

19      THE WITNESS:  Yes.

20      MR. VELKEI:  Q.  All right.  Can we agree, sir,

21 that your involvement in the Blue Shield, Blue Cross

22 and Health Net enforcement actions was limited?

23      MR. STRUMWASSER:  Objection, ambiguous.

24      THE COURT:  Did you understand the question?

25      THE WITNESS:  I guess.
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 1      MR. VELKEI:  I'll withdraw it.  I'm happy to

 2 withdraw it.  I don't want to create lots of confusion

 3 here.

 4          And your Honor, this may be a good time to

 5 break.

 6      THE COURT:  All right.

 7          (Recess taken)

 8      MR. VELKEI:  Thank you, your Honor.

 9      Q.  Mr. Cignarale, we've been talking about your

10 experience and the variety of buckets that are set

11 forth in your testimony.  I want to switch gears a

12 little bit, still talking about your experience, and

13 focus upon experience in dealing with healthcare

14 provider issues.

15          So many of the issues in this litigation deal

16 specifically with providers as opposed to consumers,

17 correct?

18      A.  I would agree that a good portion of these

19 involve providers, but a good proportion involve

20 consumers.

21      Q.  Let's focus, then, if we can on those that are

22 specific to providers.  We agree that the allegations

23 of alleged violations around the acknowledgement

24 statute are exclusively related to providers, correct?

25      A.  I don't recall.  I need to look at that.  I
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 1 believe there might have been some issues with regard

 2 to a few consumers.

 3      Q.  You want to take a look?

 4      A.  You're talking about the failure to

 5 acknowledge?

 6      Q.  Yes, sir.

 7      A.  Yes, on Page 123, there's reference to, on

 8 Line 16,988, failures to send acknowledgment letters to

 9 members.

10      Q.  Okay.  But the bulk of the alleged violations

11 are under 10133.66(c), correct?

12      A.  Yes, as well as 2695.5(e).

13      Q.  Focusing if we can on 10133.66, that is

14 specifically in connection with claims submitted by a

15 professional provider on behalf of an insured or

16 pursuant to a professional provider's contract,

17 correct?

18      A.  I don't know.  I'd have to look at the

19 statute.

20          No, I wouldn't agree with that.  I believe

21 it's a very general -- (c), at 10133.66(c) is in

22 reference to anyone that submits a claim, not just

23 providers.

24      Q.  10133.66(a) specifically is referring to

25 deadlines with respect to claims submitted from a
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 1 professional provider, correct?

 2      A.  Paragraph (a) does, yes.

 3      Q.  So looking if we can at just the number of

 4 alleged violations around the failure to acknowledge

 5 there are, based upon your testimony at Page 173,

 6 56,463 charges related to that issue, correct?

 7      MR. STRUMWASSER:  You mean Page 123?

 8      MR. VELKEI:  No, I mean Page 173.

 9      MR. STRUMWASSER:  Oh, 173.  Thank you.

10      THE WITNESS:  Yes.

11      MR. VELKEI:  Q.  So if I understand your

12 testimony, something less than 1,000 of those 56,463

13 charges relate to actually members, correct?

14      A.  Correct.

15      Q.  So the vast majority regard providers, right?

16      A.  Yes.

17      Q.  Turning to other categories, the EOP is

18 exclusively -- the allegations around the failure to

19 include certain language on the EOP is exclusively a

20 provider issue, correct?

21      A.  I believe so.  Yes.

22      Q.  And with regard to timeliness of payment,

23 turning back to Page 173, there are 34,997 charges

24 related to that issue, correct?  It's actually on Page

25 172, sir.



23626

 1      A.  Yes, but I don't know that those were

 2 exclusively provider issues.

 3      Q.  Can we at least agree that the vast majority

 4 of the claims at issue there involve payments to

 5 providers as opposed to members?

 6      MR. STRUMWASSER:  No foundation.

 7      THE COURT:  If he knows.

 8      THE WITNESS:  I don't know.  I would say that

 9 any time a payment is owed to a provider, it affects

10 the consumer, whether they're going to be responsible

11 for the difference or whether there are deductible

12 issues involved.  So I don't necessarily see a reason

13 to distinguish.

14      MR. VELKEI:  Q.  I'm simply asking about who

15 ultimately was receiving the payment, a provider, a

16 member.  Fair to say it's your testimony you don't know

17 how many providers versus members were impacted by that

18 particular bucket?

19      A.  Correct.

20      Q.  Okay.  We can at least agree that the charges

21 around UCLA were exclusively related to a provider?

22      MR. STRUMWASSER:  Related in the sense of

23 impacting?

24      MR. VELKEI:  No, related in the sense that they're

25 involving charges -- they're charges involving a
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 1 provider as opposed to a member.

 2      MR. STRUMWASSER:  So now it's not impacted but

 3 involved?

 4      MR. VELKEI:  I never said "impacted," sir.

 5      THE COURT:  Could you read the question back.

 6          (Record read)

 7      THE COURT:  If you know.

 8      THE WITNESS:  No, I wouldn't agree with that in

 9 this sense that anytime a payment is owed to a provider

10 it certainly impacts the insured.  When payments are

11 not received, they're potentially balance billed.

12 Payments may be received late, and the provider may be

13 delaying treatment.

14          And there are also, again, in this instance,

15 potential deductible issues as to how the deductibles

16 are applied for those particular payments.

17      MR. VELKEI:  Q.  You understand balanced billing

18 is illegal under PacifiCare's contract with the

19 providers involved in this dispute, correct?

20      A.  I understand it's a possibility.  I don't know

21 the specifics of that contract.

22      Q.  I'm assuming the Department hasn't sort of

23 charged these providers to the extent that they've been

24 balance billing members for uncollected portions of

25 their payments?
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 1      MR. STRUMWASSER:  Objection, incoherent.  The

 2 Department doesn't charge providers anything.

 3      THE COURT:  Could you read the question back.

 4          (Record read)

 5      THE COURT:  I can see -- could you rephrase.

 6 "Charge" has an ambiguous meaning.

 7      MR. VELKEI:  Q.  I'm assuming the Department

 8 hasn't taken any action against those providers who

 9 allegedly balance billed members involved in any of the

10 issues in this case, correct?

11      MR. STRUMWASSER:  Irrelevant.  Actions against

12 providers?  It's irrelevant in this case, and the

13 Department doesn't have any jurisdiction to take any.

14      MR. VELKEI:  Your Honor, there are allegations in

15 here basically charging us with balance billing by

16 providers.

17          The specific example that comes to mind is

18 Mrs. W.  So there is actually an assertion -- it

19 relates to Blue Cross, as we established -- that there

20 was balance billing of Mrs. W as a result of the

21 failure to pay certain portions.  So I'm simply -- it

22 is relevant; they put it at issue.

23      THE COURT:  I'm going to sustain the objection.

24      MR. VELKEI:  Q.  Okay.  On UCLA, we can at least

25 agree that the complaining party was a provider, not a
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 1 member, right?

 2      A.  I don't know where the -- what the entire

 3 source of all of these complaints are with regard to

 4 that particular provider.  If they were submitted

 5 solely by that provider, then I would agree with you.

 6      Q.  Can we get to you agree that the charges

 7 related to UCSF are based upon complaints brought by

 8 UCSF?

 9      A.  Yes, based on the same explanation I had for

10 the last response.

11      Q.  Okay.  And the charges around overpayment

12 recoveries relate to efforts by PacifiCare to collect

13 overpayments from providers, correct?

14      A.  I believe so.  Yes.

15      Q.  All right.  Now, fair to say, sir, that to the

16 extent you have experience with providers, the bulk of

17 that experience would have occurred after

18 implementation of SB 367?

19      A.  Yes, the bulk of it but not the entirety of

20 it.  Certainly there have been provider issues in the

21 past prior to SB 367.

22      Q.  But prior to implementation of SB 367 there

23 was no formal mechanism for providers to complain to

24 the Department, correct?

25      A.  Not correct in the sense that there was a
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 1 formal mechanism for them to file complaints with the

 2 Department.  It's only that the Department, at that

 3 time, only entertained a narrower spectrum of types of

 4 complaints from providers.

 5      Q.  What was that narrower spectrum?

 6      A.  The issues surrounding -- it was -- I don't

 7 know all the specifics, but it was certainly around the

 8 assignment of benefit issues where the insurance

 9 company wasn't paying when the provider had an

10 assignment of benefits and was therefore the claimant

11 given that they had that assignment of benefits, that

12 sort of thing.

13      Q.  So to the extent there was not an assignment

14 of benefits, there was no formal mechanism for

15 providers to otherwise complain to the Department

16 before 2006, correct?

17      A.  Yes, in the sense that those were not cases

18 that we fully investigated at that time.

19      Q.  Now, I believe as you actually testified, sir,

20 that Mrs. Rosen was specifically hired for her

21 expertise in provider issues, correct?

22      MR. STRUMWASSER:  Objection, irrelevant.

23      THE COURT:  I'll allow it.

24      THE WITNESS:  I don't know the answer to that.  I

25 didn't hire her.  I don't know what her specific
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 1 background was.  I know that, in working with her, she

 2 did seem to have that experience.

 3      MR. VELKEI:  I'd like to just bring your prior

 4 testimony up on the screen if we could.

 5                         Question:  "So you did

 6                    in fact hire a person with

 7                    special expertise in health

 8                    insurance and healthcare

 9                    provider issues?"

10                         "Yes."

11                         "That person in fact was

12                    Andrea Rosen, correct?"

13                         Your answer is, "I believe

14                    so, yes."

15          Does that refresh your recollection, sir,

16 about whether or not you previously testified that

17 Ms. Rosen was specifically hired for her expertise in

18 healthcare provider issues among other things?

19      MR. STRUMWASSER:  Well, objection.  First of all,

20 he's now asking --

21      THE COURT:  Are you finished?

22      MR. VELKEI:  Yes, your Honor, thank you.

23      MR. STRUMWASSER:  First of all, he's now asking

24 whether it refreshes his recollection as to a different

25 question.
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 1          Secondly, I'm going to object to him showing

 2 the witness seven lines out of the record without

 3 showing a page on each side of context.  It's just not

 4 fair, and we've already seen some of the --

 5      THE COURT:  I just don't know where this is going,

 6  Mr.  Velkei.  I've been trying to give you some

 7 latitude, but you asked it before; you got an answer.

 8 What do you need another answer for?

 9      MR. VELKEI:  Understood, your Honor.  I appreciate

10 the Court's latitude.

11      Q.  So yesterday, when we were talking about

12 actual harm related to acknowledgement letters, you had

13 testified that -- you cited to statements made by the

14 CMA, correct?

15      A.  Yes.

16      Q.  Okay.  Did you understand, Mr. Cignarale, that

17 PacifiCare has stated a concern that CMA unduly

18 influenced members of the Department?

19      MR. STRUMWASSER:  Understood in this case?

20 Understood that they expressed that here or prior to

21 this case being filed?

22      MR. VELKEI:  I don't understand the ambiguity,

23 your Honor.

24      THE COURT:  Please read back the question.

25          (Record read)
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 1      THE COURT:  I'll allow it.

 2      MR. STRUMWASSER:  Let me, your Honor, just

 3 so -- the point of my question was it should be made

 4 clear to the witness he's being asked about his

 5 understanding exclusive of whatever he has heard from

 6 counsel.

 7      THE COURT:  Sure.

 8      THE WITNESS:  Can I hear the question again?

 9          (Record read)

10      THE WITNESS:  No.

11      MR. VELKEI:  Q.  I'd like to show you what's been

12 previously entered into evidence as Exhibit 5414, which

13 is an e-mail from Ms. Andrea Rosen to Catherine Hanson.

14          Chuck, would you do me a favor and blow up the

15 second paragraph of that document.

16          Mr. Cignarale, take as long as you need to

17 look it over.  Let me know when you're done.

18      THE WITNESS:  Okay.

19      MR. VELKEI:  Q.  Have you seen 5414 before, sir?

20      A.  No, I don't believe I have.

21      Q.  I want to direct your attention specifically

22 to the statement by Ms. Rosen to Ms. Hanson, "We are

23 conducting a market conduct exam of PacifiCare/United

24 right now, and partly as a result of your teachings and

25 influence, I've gotten the CDI to expand their scope to
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 1 include other parts of the Insurance Code and other

 2 conduct heretofore not previously examined."

 3          Before today, sir, were you aware that

 4 Ms. Rosen had gotten the CDI to expand the scope of its

 5 investigation of PacifiCare to, quote, "cover other

 6 parts of the Insurance Code and other conduct

 7 heretofore not previously examined" as a result of the

 8 teachings and influence of Ms. Hanson?

 9      MR. STRUMWASSER:  Objection, assumes facts not in

10 evidence.

11      THE COURT:  Overruled.

12          Asking if you were aware of it previously.

13      THE WITNESS:  No.

14      MR. VELKEI:  Q.  Were you privy to any of the

15 conversations or meetings Ms. Rosen had with anybody at

16 the CMA?

17      A.  I don't know whether I was or I wasn't.  I may

18 have, but I don't recall any.

19      Q.  Okay.  So fair to say that you can't -- you

20 don't know as you sit here today what's behind the

21 statements by Ms. Rosen to the CMA?

22      A.  Other than what it says here, no.

23      Q.  And I'm assuming, then, you haven't

24 investigated any allegations or contentions by

25 PacifiCare or its experts that the Department was
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 1 unduly influenced by CMA?

 2      A.  Correct.

 3      Q.  Now, assuming Ms. Rosen is correct, that she

 4 was able, as a result of the teachings and influence of

 5 the CMA, to get the CDI to expand their scope to cover

 6 other parts of the Insurance Code and other conduct

 7 heretofore not previously examined, accepting those

 8 statements as true, there are in fact issues impacting

 9 this particular litigation in which there is no prior

10 experience by the Department, correct?

11      MR. STRUMWASSER:  This is just a hypothetical,

12 right?

13      THE COURT:  Yes.

14      MR. VELKEI:  Yes.

15      THE WITNESS:  I wouldn't agree with that.  I don't

16 see it in the assumption that you provided that any of

17 the violations in this particular action were --

18 weren't the subject of examination prior to supposedly

19 Andrea Rosen asking the market conduct examiners to

20 expand it.

21          In other words, I have no reason to believe

22 that any of the expanded potential violations that

23 Andrea Rosen may or may not have asked market conduct

24 examiners to examine are even part of this current

25 action.
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 1      MR. VELKEI:  I want to you accept as true the

 2 statement that there are areas where the Department has

 3 previously not examined in connection with a prior

 4 examination, right?  Almost by definition that would

 5 mean that the Department, at least as to some of these

 6 issues, would not have prior experience.

 7      MR. STRUMWASSER:  Objection, incomplete

 8 hypothetical.

 9      THE COURT:  I think you're reading something into

10 that that it doesn't say.  It says, "heretofore not

11 previously examined."

12          You could assume examined by examiners in the

13 PacifiCare matter.  You're trying to say that that

14 means examined ever before.  And that isn't what it

15 says.

16          It could mean that, but it could also not mean

17 that.  So if you want him to assume that that's what it

18 means, you better say so.  It's not clear.

19      MR. VELKEI:  Understood.  I'm going withdraw the

20 question.

21      Q.  Mr. Cignarale, were you aware that Ms. Rosen

22 was actually encouraging the CMA to have its members

23 file complaints because the more numbers racked up, the

24 better?

25      A.  Not specifically, no.  But any time that the
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 1 Department is approached by any association or other

 2 group and they allege certain things are happening, we

 3 certainly want them to be forthcoming with anything and

 4 everything they have to illustrate the issues they're

 5 seeking that the Department examine and potentially

 6 take action on.

 7      Q.  All right.  I'd like to if I can just show you

 8 what's previously been entered into evidence as Exhibit

 9 5413.

10          And I'd like to direct your attention -- take

11 as much time as you need to read the document -- but to

12 the second page and the statements in the very last

13 paragraph.

14          Chuck, maybe you can blow those up.

15      A.  Okay.

16      Q.  All right.  So have you specifically -- have

17 you ever seen Document 5413 before today, sir?

18      A.  I don't recall that I have.

19      Q.  Do you know what Ms. Rosen meant when she said

20 "the more numbers racked up the better"?

21      A.  No.

22      Q.  Do you know how many of the complaints that

23 are at issue in this case were the result of

24 Ms.  Rosen's encouragement that the more numbers racked

25 up the better?
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 1      A.  I don't know that it had any impact, so I

 2 don't know the numbers.

 3      Q.  You don't know one way or the other?

 4      A.  Correct.

 5      Q.  But you are here today offering testimony that

 6 the number of consumer complaints and provider

 7 complaints in this issue -- in this case are

 8 disproportionate to what other insurance companies

 9 have, given PacifiCare's size and membership, correct?

10      A.  Correct, but I believe I only spoke to the

11 violation per complaint not necessarily the number of

12 complaints.

13      Q.  All right.  Why don't we turn if we can to

14 Page 7 of your testimony, sir, beginning at Lines 1

15 through 13 or basically Lines 1 through 13.

16      MR. STRUMWASSER:  Page 7?

17      MR. VELKEI:  Yes, Page 7.

18      THE WITNESS:  Okay.

19      MR. VELKEI:  Q.  The first paragraph of that

20 answer is in fact focused on the number of complaints

21 as compared to other insurers of greater size, correct?

22      A.  No, it's not focused on that.  The focus is on

23 the number of the proportion of justified complaints

24 and violations to the number of complaints.

25      Q.  So focusing if we can on the testimony,
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 1 Lines 4 -- beginning at Line 4, "In those studies,

 2 PLHIC had respectively the 20th and 18th highest number

 3 of complaints of any insurer in California."

 4          You were directly putting at issue the number

 5 of complaints for PacifiCare as compared to others,

 6 correct?

 7      A.  No, in the sense that I wasn't putting it at

 8 issue.  I was just identifying where they fell in the

 9 spectrum of complaints.

10      Q.  You've actually submitted studies that have

11 been done that rank insurers by the total number of

12 complaints that are filed against that particular

13 insurer, correct?

14      A.  Yes.

15      Q.  It's not ranked upon the number of justified

16 complaints but the total number of complaints, correct?

17      A.  Correct.

18      Q.  You testified that you had read Dr. Kessler's

19 testimony or report?

20      MR. STRUMWASSER:  Actually, that mischaracterizes

21 his testimony.  He said he skimmed it.

22      THE COURT:  I don't remember.  That's not what he

23 said either.

24      MR. VELKEI:  So I can rephrase.

25      THE COURT:  Sure.
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 1      MR. VELKEI:  All right.

 2      Q.  You have read portions of Dr. Kessler's

 3 report?

 4      A.  Yes, portions of it.  It's been a while, so I

 5 don't recall a lot of the specifics.

 6      Q.  Did you not read those portions of

 7 Dr. Kessler's report where he expressed concern around

 8 a concept called regulatory capture, Mr. Cignarale?

 9      A.  I don't recall that specifically.

10      Q.  Dr. Kessler also raised concerns about the

11 potential impact to consumers from a large penalty, the

12 size that's being sought here today.  Did you know

13 that?

14      A.  No.

15      Q.  Did you at all evaluate the potential impact

16 on consumers by recommending a penalty of $325 million

17 in this action?

18      A.  Yes, I did in the sense of my analysis of the

19 company's surplus.  The main purpose of that review is

20 based on the solvency of the company.  The main purpose

21 of looking at the solvency of the company is to ensure

22 that policyholders are protected.

23      Q.  Did you do anything else beyond looking at the

24 surplus to assure yourself that the penalty that's

25 being recommended here today won't have a negative
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 1 impact on consumers?

 2      A.  No, but I would add that I believe it would

 3 have a positive impact on consumers for this company

 4 and other companies going forward.

 5      Q.  Belief based on what?

 6      A.  Based on the fact in this particular case that

 7 the 325 million that I ultimately recommended

 8 represents an amount that I feel is appropriate to

 9 punished and deter this company based on its past

10 practices.

11          So hopefully that -- one of the results of

12 that is that the company puts into place, if they

13 haven't done so already, practices to ensure that these

14 types of violations and other kinds of violations don't

15 happen in the future.

16      Q.  Focusing on this concept of deterrence, what

17 kind of experience or background do you have in

18 deterrence theory generally?

19      A.  I don't have any background in deterrence

20 theory.  I certainly have background in terms of

21 compliance issues and my experience with compliance

22 issues and dealing with enforcement actions and the

23 settlement of enforcement actions and the development

24 of corrective actions for companies.  And all of those

25 have a direct relationship to the deterrence of a
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 1 company to violate the law in the future.

 2      Q.  But you recognize and acknowledge that the

 3 recommended penalty here is unprecedented in the

 4 history of the Department, correct?

 5      A.  Yes.

 6      Q.  So did you take any special steps beyond just

 7 your experience in assessing whether $325 million was

 8 really necessary to deter the conduct at issue?

 9      A.  I'm not sure of the question.

10          Can I --

11      THE COURT:  Sure.

12          Can you read it back.

13          (Record read)

14      THE WITNESS:  Yes, in the way that I described my

15 approach and the further analysis that I did with

16 regard to analyzing the financial condition of the

17 company, in that respect, yes.

18      MR. VELKEI:  Q.  Okay.  And beyond that, there was

19 nothing you did to assure yourself that $325 million

20 was really necessary to deter the conduct at issue,

21 correct?

22      A.  No, but I believe it is necessary and

23 appropriate for that purpose.

24      Q.  But we all agree the conduct at issue has

25 stopped, right?
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 1      MR. STRUMWASSER:  Argumentative.

 2      THE COURT:  I'll allow it.

 3      THE WITNESS:  I don't have any information that

 4 suggests that the conduct in the broadest sense has

 5 stopped.  I know that there are certain areas that,

 6 based on the assumptions that I reviewed, that were

 7 ultimately either resolved or mitigated.

 8          I'm not in a position to say that the company

 9 is acting today in a compliant manner on any of the

10 particular violations here or other issues.

11      MR. VELKEI:  Q.  Wouldn't that be an important

12 consideration, whether the company today is acting in a

13 compliant matter, in evaluating the amount of the

14 penalty necessary to deter the conduct?

15      A.  To the degree I had that information and it

16 was relevant to any of the categories that I looked at

17 in Point 12, yes.

18      Q.  Would you agree, Mr. Cignarale, that one

19 should assess a penalty that is just enough to deter

20 the conduct from happening in the future?

21      A.  No, I wouldn't agree with that.

22      Q.  Have you heard of the concept of

23 over-deterrence?

24      A.  No.

25      Q.  So you're not aware of a concept that one can
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 1 assess too high a fine that may actually have negative

 2 consequences?  Not aware of that?

 3      A.  I'm certainly aware that a penalty that is too

 4 high, however that's defined, can have negative

 5 consequences.  And that is one of the specific reasons

 6 why I in fact looked at the company's financial

 7 condition and came to the conclusion that I was going

 8 to recommend $325 million, coming down from the

 9 $1.29 billion.

10      Q.  But you're not aware of other negative

11 consequences beyond solvency that may occur as a result

12 of this concept of over-deterrence?

13      A.  I'm aware of the potential perhaps in other

14 cases.  I don't see any potential here in this case.

15      Q.  But you didn't look, isn't that what your

16 testimony was previously?

17      MR. STRUMWASSER:  Argumentative.

18      THE COURT:  Overruled.

19      THE WITNESS:  I'm not sure what "looked," "didn't

20 look" means.

21      MR. VELKEI:  Q.  You didn't look beyond whether

22 the company would remain solvent as a result of the

23 penalty that's being assessed; isn't that your

24 testimony?

25      MR. STRUMWASSER:  Asked and answered.
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 1      THE COURT:  Overruled.

 2      THE WITNESS:  No, but I believe that that's a

 3 sufficient perspective from which I drew my conclusion.

 4      MR. VELKEI:  Q.  In assessing what's an

 5 appropriate penalty here, did you even factor in the

 6 significant costs associated with the remediation

 7 efforts that the company undertook as a result of this

 8 investigation?

 9      A.  Yes.  To the degree that I addressed

10 mediation -- remediation in the 2695.12 penalty

11 factors, I either considered that remediation an

12 aggravating or mitigating factor.

13          In most cases it was a mitigating factor, and

14 therefore, it certainly impacted the aggregate

15 penalties for each category and therefore the aggregate

16 total penalty that I arrived at.

17      Q.  Is it your testimony, sir, that remediation in

18 some cases was actually an aggravating factor?

19      A.  I would need to go back to my testimony.  But

20 in the areas where remediation may have occurred and it

21 occurred at too slow a pace for purposes of stopping

22 the noncompliant acts as quickly as it could have, then

23 it could have been an aggravating factor.

24          But I would need to go back into each of the

25 categories and review each one in order to ascertain
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 1 whether I in fact did cite it as an aggravating factor.

 2      Q.  But can we agree that the dollars that the

 3 company spent in undertaking these remediation efforts

 4 were not considered by you in assessing the amount of

 5 penalty?

 6      A.  To the degree I was provided any.  I don't

 7 know if I was.  I would need to go back through it, the

 8 dollars amounts for it.  To the degree I wasn't, then I

 9 didn't consider it.

10      Q.  Did you consider the impact on the company

11 just from the sheer costs and time spent in defending

12 this action in this administrative hearing?

13      MR. STRUMWASSER:  Irrelevant.

14      THE COURT:  What's the relevancy?

15      MR. VELKEI:  Goes to assessment of penalties.

16 That's all.

17          So if we're talking about deterring behavior,

18 there are lots of ways you can deter behavior.  So I'm

19 simply asking was this something he considered in

20 evaluating whether it was an appropriate deterrence.

21      THE COURT:  I'll allow it, but it's generic.

22      MR. VELKEI:  Yes.

23      THE WITNESS:  No.

24      MR. VELKEI:  Q.  Do you recognize, sir, that

25 United is the first major entry into the California
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 1 market in several years, in the PPO market?

 2      A.  I don't know the answer to that.

 3      Q.  Presumably the Department encourages and wants

 4 robust competition in the PPO market, correct?

 5      A.  In general, yes.

 6      Q.  Robust competition is better for consumers,

 7 correct?

 8      A.  Can be.

 9      Q.  And fair to say that, since United completed

10 its acquisition of PacifiCare, either United or

11 PacifiCare have been under investigation for that

12 entire period beginning in 2006 to the present,

13 correct?

14      A.  I don't know.  Possibly.

15      Q.  Did you ever consider the negative impact on

16 United or PacifiCare's ability to compete with the --

17 this particular action hanging over its head?

18      MR. STRUMWASSER:  Irrelevant.

19      THE COURT:  Overruled.

20      THE WITNESS:  No, I didn't consider it.  But the

21 insurance company should have also considered it as it

22 was committing the violations.

23      MR. VELKEI:  Q.  But to be clear, you've never

24 done what you're doing here with any other insurance

25 company, right?
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 1      MR. STRUMWASSER:  Objection, asked and answered.

 2      THE COURT:  Sustained.

 3      MR. VELKEI:  Q.  Can you identify another

 4 insurance company where the particular insurer has been

 5 under investigation for a period of five years?

 6      MR. STRUMWASSER:  Irrelevant.

 7      THE COURT:  What's the relevancy?

 8      MR. VELKEI:  Goes to regulatory capture, your

 9 Honor, among other things.

10      THE COURT:  I'll allow it for the limited.

11      MR. VELKEI:  Thank you.

12      THE WITNESS:  I really can't identify specific

13 names.  I will say that, for most of the larger

14 carriers, they're basically under investigation with

15 the Department in various aspects of their businesses

16 virtually all the time.  Whether that's several market

17 conduct examinations going on, financial examinations

18 going on, the examination of all the complaints that

19 the Department receives on a continuous basis.

20          And so in that sense, all the major carriers

21 for sure are under continuous investigation in all

22 facets of their operations.

23      MR. VELKEI:  Q.  Okay.  Let's focus on market

24 conduct examinations.  Can you name one other insurer

25 other than PacifiCare who has been under five years of
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 1 investigation in connection with market conduct

 2 examinations?

 3      A.  Again, many of the larger carriers are under

 4 market conduct examinations on a regular basis.  I

 5 don't have any specific names off the top of my head.

 6      Q.  Nothing that comes -- can you name any insurer

 7 that has come close to having five years of constant

 8 investigation?

 9      A.  No.  I can't name any specific names.  I don't

10 know that the market conduct examination investigation

11 was a five-year period.  I think we're talking more

12 about subsequent action subsequent to the exam.  But I

13 can't name any specific names.  I would need to go

14 and -- I would need to research that issue.

15      Q.  Now, going back to the particular issue of

16 harm with regard to acknowledgement letters, just so

17 we're clear, as reflected in your testimony, sir, the

18 only thing that you identified that supported harm were

19 certain statements made by Ms. Wetzel of the CMA,

20 correct?

21      MR. STRUMWASSER:  Objection, I think the asking --

22 all of these questions about harm to acknowledgement

23 letters were asked and answered yesterday.

24      THE COURT:  My memory isn't that good.

25      MR. VELKEI:  I have a follow-up to this anyway,
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 1 your Honor.

 2      THE COURT:  All right.

 3      MR. VELKEI:  This is just preliminary, I think.

 4      THE WITNESS:  I would disagree in that I spoke

 5 more about more harm than just the harm mentioned by

 6 the CMA.

 7      MR. VELKEI:  Q.  So if we the turn to Page 126 and

 8 127.

 9          Chuck, if you could put on the screen 126

10 beginning at Line 12 and then ending at 127, Line 15.

11          So certainly as of yesterday in your testimony

12 the only thing you identified by way of actual harm was

13 statements by -- made by Ms. Wetzel at Page 125 Lines

14 18 through 21, correct?

15      MR. STRUMWASSER:  Your Honor, I'm going to object.

16 This is especially pernicious example of a single page

17 being shown to him when the question is "you didn't

18 identify anything else" and you've got pages front and

19 back.

20      MR. VELKEI:  I'm happy to put them in front of the

21 witness, your Honor, if that will make it easier.

22      THE COURT:  Yes, thank you.

23      MR. VELKEI:  Q.  So, Mr. Cignarale, just to

24 explain this process, this is a transcript from

25 yesterday, so it doesn't look like some of the other
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 1 transcripts you've seen.

 2          This is Page 126, so I'm just going to mark

 3 for you what I'm talking about, and you read as much as

 4 you need to, sir.

 5          So I'm going to mark for you at Line 126 --

 6 Page 126, Line 10 through Page 127, Line 15, all right?

 7 So that's what I'm talking about, but feel free to read

 8 whatever else you need.

 9      MR. GEE:  What pages have been given to the

10 witness?

11      THE COURT:  126 and 127.

12      MR. STRUMWASSER:  How about 124, 5 and 8, get the

13 two pages in front and two pages in the back?

14      MR. VELKEI:  I have what I have.

15          So there was really a series of questions that

16 began, just to put it in context:

17                         "How about actual harm

18                    in this case related to

19                    failure to send a written

20                    acknowledgement letter for a

21                    paper claim?"

22          Colloquy between counsel.

23                    "I'll allow it."

24                    Witness:  "I would need to

25                    refer back to my testimony.
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 1                    There's certainly mention

 2                    on Page 125, Lines" --

 3          I would -- just go back to how you had it,

 4 Chuck.

 5                         "...through 21 from

 6                    the testimony of Ms. Wetzel

 7                    from the CMA describing the

 8                    harm that she was aware of

 9                    to the provider.  That's

10                    certainly harm."

11                         "There's -- again, harm

12                    is not just tangible,

13                    quantifiable, financial.  Harm

14                    is a very broad term, rightfully

15                    so.  It involves, as I've

16                    previously testified, tangible

17                    harm, intangible harm, harm to

18                    the healthcare system, harm to

19                    providers, the additional

20                    administrative burden put on

21                    providers and patients and harm

22                    to the regulator."

23                             "So other than the

24                    specific example that you

25                    identified, you can't cite me,
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 1                    point me to any actual harm

 2                    here, as reflected in your

 3                    written testimony today, to

 4                    failure to send a written

 5                    acknowledgment letter?"

 6                         "Other than the harm

 7                    I've just described, I can't

 8                    identify anything more

 9                    specific."

10      MR. STRUMWASSER:  First of all, that just seems to

11 make it all asked and answered.  But if you're going to

12 allow the question, your Honor, I'd like to read to the

13 witness from Page 125, the prior page.

14      THE COURT:  Can you --

15      MR. VELKEI:  Chuck, can we turn to 125?

16      THE COURT:  Can you read the question back?

17          Was there an original question?

18      MR. VELKEI:  I'm happy to rephrase, your Honor.

19      THE COURT:  All right.  Why don't you do that.

20      MR. VELKEI:  Q.  The only specific actual harm

21 identified by you in your testimony was the references

22 to Ms. Wetzel at -- starting at 125, correct?

23      MR. STRUMWASSER:  That's by definition asked and

24 answered, but --

25      THE COURT:  It is asked and answered.  So what is
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 1 it?  You had a follow-up, you said.

 2      MR. VELKEI:  Q.  My follow-up, sir, is you've

 3 relied upon the CMA testimony to support your view that

 4 there was actual harm, correct?

 5      A.  It certainly confirmed it, yes.

 6      Q.  That's what you identified yesterday, correct?

 7      MR. STRUMWASSER:  Objection, asked and answered.

 8      MR. VELKEI:  It's preliminary, your Honor.

 9      THE COURT:  I'll allow it.

10      THE WITNESS:  Yes, based on the entirety of that

11 testimony, yes.

12      MR. VELKEI:  Q.  But you've actually ignored the

13 sworn testimony -- you've actually ignored the

14 testimony of a provider who says they don't want

15 acknowledgment letters, correct?

16      MR. STRUMWASSER:  Objection, mischaracterizes the

17 testimony.  That witness's testimony --

18      THE COURT:  I think that's actually correct.  That

19 isn't exactly what she said.

20      MR. VELKEI:  Well, you can say no, your Honor.

21      THE COURT:  I'll sustain the objection.

22      MR. VELKEI:  Q.  Why don't we turn, then, exactly

23 to the testimony at issue on Page 129.

24      MR. STRUMWASSER:  Of his pre-filed?

25      MR. VELKEI:  Why don't we look if we can at Lines



23655

 1 3 to 5 at Page 129.

 2      MR. STRUMWASSER:  Of?

 3      MR. VELKEI:  Of his testimony, yes, written

 4 testimony.

 5      THE WITNESS:  I'm sorry.  What page and what

 6 lines?

 7      MR. VELKEI:  3 to 5, Page 129, sir.

 8      MR. STRUMWASSER:  This is of your pre-filed.

 9      MR. VELKEI:  Q.  In particular, the sentence:

10                         "That PacifiCare

11                    presented one witness to

12                    testify that her company

13                    doesn't want or use

14                    acknowledgement letters does

15                    not mean that it is the view

16                    of all providers."

17          So, to be clear, you essentially discounted

18 her conclusions in forming an opinion that there was

19 actual harm related to these -- this particular issue

20 around failure to send acknowledgment letters, correct?

21      MR. STRUMWASSER:  Vague as to "discounted."

22      THE COURT:  Overruled.

23      THE WITNESS:  No, not at all, in fact, I

24 considered it, certainly.  But since the statute allows

25 providers that don't feel the desire or the need to
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 1 want paper acknowledgements and instead, if they choose

 2 to mutually agree with the company to obtain

 3 acknowledgment through an alternative source, that's

 4 certainly their right.

 5          So the fact that a particular provider has

 6 testified that they don't see -- that they weren't

 7 harmed by not getting them, the purpose of the statute

 8 is not to protect the people -- the providers that

 9 don't want the acknowledgments.  It's to protect the

10 providers that want and find them useful.

11          And that's the entire purpose of the statute.

12 For those companies that do not want these

13 acknowledgements in that form, they had that ability to

14 mutually agree to not accept them.

15      MR. VELKEI:  Q.  What weight did you give the

16 testimony of Ms. Bingham in assessing whether there was

17 harm related to the failure to send written

18 acknowledgment letters or paper claims?

19      A.  I'm sorry.  What weight?

20      Q.  Yes, sir.  In evaluating whether there was

21 actual harm associated with the failure to send written

22 acknowledgement letters, what weight did you give

23 Ms. Bingham's testimony, if any?

24      MR. STRUMWASSER:  I'm going to object, ambiguous.

25      THE COURT:  Do you understand the question?
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 1      THE WITNESS:  I think so.

 2      THE COURT:  All right.  I'll allow it.

 3      THE WITNESS:  Very little weight in the sense that

 4 any provider that chooses not to receive

 5 acknowledgements has it within their right to mutually

 6 agree with the company to not receive them.  And

 7 therefore, the fact that a provider testifies that they

 8 weren't harmed by it doesn't mean that providers aren't

 9 generally harmed by this.

10      MR. VELKEI:  Q.  So instead of -- so but you did

11 give weight to the conclusions of Ms. Wetzel when she

12 testified from the CMA, correct?

13      MR. STRUMWASSER:  On this point?

14      MR. VELKEI:  On this point.

15      THE WITNESS:  Yes, because it certainly confirmed

16 my understanding based on my experience of the typical

17 harm that occurs in this situation and especially the

18 filing of duplicate -- potentially duplicate claims;

19 they both can be denied.  That supported and confirmed

20 the typical harm that exists with these

21 acknowledgements.

22      MR. VELKEI:  Q.  The testimony of the CMA witness,

23 Ms. Wetzel, is the only testimony and specific evidence

24 relied upon by you to conclude that there was actual

25 harm associated with this issue, correct?
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 1      MR. STRUMWASSER:  Mischaracterizes the testimony.

 2      THE COURT:  Also asked and answered.  Sustained.

 3      MR. VELKEI:  Q.  Did you read the testimony of

 4 Ms. Jodi Black, Mr. Cignarale?

 5      A.  Don't recall that I did, no.

 6      Q.  Do you know Ms. Jodi Black is also with the

 7 CMA?

 8      A.  No.

 9      Q.  Were you aware that Ms. Black testified that

10 they've never complained to the Department of Insurance

11 about the failure to send written acknowledgement

12 letters?

13      A.  Am I aware of that?

14      Q.  Yes.

15      A.  No.

16      MR. VELKEI:  Chuck, could you put that testimony

17 on the screen.

18      Line 18 to 25.

19                         "Now, the CMA never

20                    raised any concerns with

21                    regard to acknowledgements

22                    in its complaint to the

23                    Department, correct?"

24                         "No."

25                         "Certainly never said
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 1                    anything about they were

 2                    upset because PacifiCare

 3                    United were not sending

 4                    hard copy acknowledgment

 5                    letters, correct?"

 6                         "No, that was not one

 7                    of our complaints."

 8      Q.  So fair to say this was not part of what you

 9 considered in assessing whether there was actual harm?

10      MR. STRUMWASSER:  I'm going to object to you

11 showing him an eight-line excerpt.

12      THE COURT:  Based on that -- repeat the question.

13          (Record read)

14      THE COURT:  You didn't consider Ms. Black's

15 testimony?

16      THE WITNESS:  Correct.  I'm not aware of it.

17      MR. VELKEI:  Q.  Does it change your view of

18 whether there was actual harm, Mr. Cignarale?

19      MR. STRUMWASSER:  Same objection.

20      THE COURT:  I'll allow it.

21      THE WITNESS:  No, it doesn't.  The fact that CMA

22 didn't raise every single issue that the Department is

23 alleging in this case doesn't mean that it isn't or

24 wasn't an issue with its members.  It just means that

25 they didn't bring that particular issue to the
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 1 Department's attention.

 2      MR. VELKEI:  Q.  Based upon looking at the

 3 assumptions on this particular charge related to the

 4 acknowledgment letters and your testimony around it,

 5 you never undertook any investigation to understand

 6 better how providers felt about receiving written

 7 acknowledgement letters, correct?

 8      MR. STRUMWASSER:  Argumentative.

 9      THE COURT:  Can you read the question back.

10          (Record read)

11      THE COURT:  I'll allow it.

12      THE WITNESS:  No, for purposes of assessing or

13 recommending a penalty in this case for this particular

14 category, I based it solely on my assumptions, the

15 assumptions provided to me, as well as my experience.

16          Some of that experience does involve issues

17 that providers have brought to the Department's

18 attention and the administrative burdens overall and

19 some of the duplicate paperwork and the delays and that

20 sort of thing that occurs both in acknowledgment

21 problems as well as other facets of the claims process.

22      MR. VELKEI:  Q.  Mr. Cignarale, when did the

23 Department first take the position that 10133.66(c)

24 requires the sending of written acknowledgement letters

25 for paper claims?
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 1      A.  Since it was enacted.

 2      Q.  Tell me about -- were there meetings at the

 3 time it was enacted to determine how the Department

 4 would go about interpreting that particular statute?

 5      A.  I don't recall if there were meetings or not.

 6 I believe the statute's clear, and it's not ambiguous.

 7 It wouldn't have been much of a meeting.

 8      Q.  Fair to say that the first time the Department

 9 publicly asserted its interpretation of 10133.66(c) was

10 in the context of its market conduct investigation of

11 PacifiCare, correct?

12      A.  I don't know one way or the other.  I don't

13 know if, for example, whether the Department analyzed

14 the bill as it was going through the legislature, and

15 some of that documentation may be public with regard to

16 any correspondence with the legislature, or whether the

17 Department testified and provided an opinion.  And so I

18 don't know the answer.

19      Q.  And just to close the loop on that issue, are

20 you relying upon any internal procedures of the

21 Department in taking this position on its

22 interpretation?

23      MR. STRUMWASSER:  You mean documents?

24      MR. VELKEI:  Yes.

25      THE WITNESS:  No, just the statute itself.
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 1      MR. VELKEI:  Q.  At the time that the legislation

 2 was passed back in 2005, from that time to the present,

 3 has the Department undertaken any kind of study of harm

 4 that may arise as a result of failing to send written

 5 acknowledgment letters?

 6      MR. STRUMWASSER:  Wasn't that asked and answered?

 7 It really sounds familiar.

 8      THE COURT:  Read the question back.

 9          (Record read)

10      THE COURT:  I'll allow it.

11      THE WITNESS:  I don't know whether the Department

12 has taken any kind of formal study.  I'm not aware of

13 any.

14          However, the Department has the -- is in the

15 unique situation of having available to it, you know,

16 probably the best method for studying harm to providers

17 and consumers and the public in the form of receiving

18 and responding and investigating consumer complaints.

19 That, to me, is the best possible study that can be

20 performed, especially when you add that to the

21 additional aspect of conducting market conduct exams.

22      MR. VELKEI:  Q.  So is your testimony, sir, that

23 we should just trust the Department to do the right

24 thing on this issue?

25      MR. STRUMWASSER:  Argumentative.
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 1      THE COURT:  Sustained.

 2      MR. VELKEI:  Q.  In closing on the charges around

 3 acknowledgment letters, you reference, make reference

 4 to the legislative history.  Have you personally looked

 5 at any legislative history in connection with the

 6 implementation of 10133.66(c)?

 7      A.  I may have.  I may have.

 8      Q.  Did you do so in connection with preparing for

 9 this testimony?

10      MR. STRUMWASSER:  Excuse me, that would

11 necessarily be privileged.  I think if he just asked

12 him whether he did outside of the preparations for this

13 hearing, we have no objections it to it.

14      MR. VELKEI:  It was an implicated communication.

15      THE COURT:  Overruled.

16      MR. VELKEI:  Thank you, your Honor.

17          Can we have the question read back?

18          (Record read)

19      THE WITNESS:  I don't recall that I did.

20      MR. VELKEI:  It's a good time to break, your

21 Honor.

22      THE COURT:  1:30.

23          (Whereupon, the luncheon recess was taken

24           at 11:52 a.m.)

25
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 1                     AFTERNOON SESSION

 2                         ---o0o---

 3          (Whereupon, all parties having been

 4           duly noted for the record, the

 5           proceedings resumed at 1:43 p.m.)

 6      THE COURT:  All right.  We'll go back on the

 7 record.

 8         CROSS-EXAMINATION BY MR. VELKEI (Resumed)

 9      MR. VELKEI:  Q.  Good afternoon, sir.  How are

10 you?

11      A.  Fine.

12      Q.  Looking at your written testimony, focusing on

13 Pages 17 through 172.

14      THE COURT:  Excuse me.  Say the numbers again.

15      MR. VELKEI:  17 to 172.

16      THE COURT:  That's a big chunk.

17      MR. VELKEI:  It's a big chunk.

18      Q.  Just a general question, a significant part of

19 that testimony is related to application of what you

20 call mitigating and aggravating circumstances, correct?

21      A.  Yes.

22      Q.  Isn't it in fact the case, sir, that, after

23 you've gone through this lengthy exercise of applying

24 the mitigating and aggravating circumstances, the

25 penalty number that you come up with is not materially
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 1 different than if you had simply applied the generic

 2 assessments we've been discussing over the last few

 3 days?

 4      A.  No.  In some cases it's similar, and some

 5 cases it's different.

 6      MR. VELKEI:  I'd like to introduce as Exhibit

 7 5668, I believe, your Honor.

 8      MR. STRUMWASSER:  Mark?

 9      MR. VELKEI:  Marked, thank you.

10      THE COURT:  Mark.  5668 is correct.

11      MR. VELKEI:  Three charts titled "Total Before and

12 After Application of 2695.12 Factors."

13          (Respondent's Exhibit 5668 marked for

14           identification)

15      THE WITNESS:  Okay.

16      MR. VELKEI:  Q.  I'd like to represent to you that

17 56- -- what's been marked for identification as 5668

18 represents our calculation of what the penalty amount

19 would be applying your willful and non-willful

20 determinations, looking at the generic number that

21 we've been discussing for the last couple of days and

22 then applying to the second number the number after

23 application of the mitigating and aggravating

24 circumstances.

25          So we came to a conclusion that there was
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 1 essentially no material difference between those two

 2 exercises, the final number that we calculated.  Is

 3 this consistent with your understanding, sir?

 4      MR. STRUMWASSER:  Is their conclusion consistent

 5 with his understanding?  Is that the question?

 6      MR. VELKEI:  Yes, is our conclusion.

 7      THE WITNESS:  I don't know.  I'd have to go

 8 through.  I haven't checked the math.  I don't know the

 9 answer to the question.

10          I had thought the generic total came up to

11 more than $1.6 million [sic] yesterday.  Now it's at

12 1.2, so I don't know.

13      MR. VELKEI:  Q.  So to be clear, what we're doing

14 is we're taking the generic totals -- so if you'd turn

15 to the next page.  We're calculating what the generic

16 total would be using your determinations of when the

17 conduct was willful and not willful, as opposed to

18 yesterday we looked simply at non-willful generic

19 violation total -- and plus, as Mr. McDonald reminded

20 me, the sliding scale discounts that were applied to

21 certain buckets of the alleged violations.

22          Does this number, $1.273.60 billion sound

23 about right to you, sir?

24      A.  I don't know.  It doesn't make a lot of sense

25 to me that the non-willful number represented yesterday
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 1 was $1.6 million or more -- $1.6 billion or more, and

 2 now the willful and non-willful mixture is less than

 3 that.

 4          So I -- without going through each one of

 5 these categories and verifying all the numbers, I

 6 couldn't.

 7      Q.  Just to point out, sir, to be clear, we have

 8 applied a sliding scale, which had not been done to the

 9 original $1.7 billion, for the categories for which you

10 have applied that methodology.  Do you see that?

11      A.  No.

12      Q.  Let me point it out to you.  So here,

13 determination was made by you in this particular

14 category of right to review language that the conduct

15 was willful, correct?

16      MR. STRUMWASSER:  Pointing to the second page of

17 the exhibit?

18      MR. VELKEI:  Yes.  Thank you, sir.

19      THE WITNESS:  Yes.

20      MR. VELKEI:  Q.  Okay.  Then we've applied the

21 sliding scale that we discussed yesterday to the

22 generic amounts reflected for willful behavior.

23      MR. STRUMWASSER:  For the record, Mr. Velkei is

24 making that representation.  There's nothing on the

25 document that says that.
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 1      MR. VELKEI:  Okay.  That's fine.  I agree.

 2          And we've applied a similar sliding scale to

 3 the EOBs and IMR language in the next row.  Do you see

 4 that, sir?

 5      MR. STRUMWASSER:  You mean does he see it, or does

 6 he understand it?  There's nothing to see, right?

 7      MR. VELKEI:  Q.  Do you understand, sir, what

 8 we've done?

 9      A.  I understand what you've done, but I haven't

10 checked the math.

11      Q.  Right.  And I don't want to waste time doing

12 that today.  If we can turn back to the first slide --

13 assuming that our math is correct, looking at generic

14 violations as compared to what you come up with after

15 you've applied the mitigating and aggravating

16 circumstances, can we agree at least that a

17 differential of 1.3 percent is not material?

18      MR. STRUMWASSER:  Objection, vague.  Material to

19 what?

20      MR. VELKEI:  It's not a material difference.

21      THE COURT:  I'll allow it.

22      THE WITNESS:  If you're asking me to assume the

23 numbers are accurate, I would say yes in general, a

24 1.3 percent difference is not a big difference,

25 although $16 million is a big difference.
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 1      MR. VELKEI:  Q.  I'm going to leave this.  This is

 2 going to be marked for identification, sir, and

 3 obviously, to the extent you want to challenge any of

 4 what we've done, just let me know.  We can take it up

 5 in the cross, or you can address it in the redirect.

 6          Going back to your answer, if we could, to the

 7 last question:

 8                         "If you're asking me to

 9               assume the numbers are accurate I

10               would say yes, in general a 1.3

11               percent difference is not a big

12               difference, although $16 million

13               is a big difference."

14          Can you explain what you mean by that?

15      A.  I only mean that $16 million is a lot of

16 money.  And so although it's a small percentage, it's

17 still a significant sum of money.

18      Q.  We can agree that, in terms of $16 million,

19 the different between the two numbers that are

20 reflected, 1.27 billion and 1.29 billion, that is not a

21 material difference, correct?

22      MR. STRUMWASSER:  Objection.  I'm going to object

23 to all these questions about that -- if he's asking him

24 simply is -- how big a different is 1.27, 1.29, you

25 know, that is irrelevant taken out of the context of
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 1 this case.

 2          But what you have here is a mishmash of

 3 willful and non-willfuls and calculations based on a

 4 whole different set of premises, and there's nothing to

 5 be gained from this.  And it's unclear what the

 6 document is as the witness even sits here because the

 7 1.273 is different than the last set of assumptions he

 8 had in the prior table.

 9          I think this is a misleading and

10 unintelligible exhibit.

11      THE COURT:  Overruled.

12      MR. VELKEI:  Can we have the question read back,

13 your Honor?

14      THE COURT:  Sure.  But I think you're going to

15 have to rephrase the question.

16      MR. VELKEI:  I'm happy to.

17      Q.  Just so we're clear, I understand $16 million

18 sort of in general is a lot of money.  But here, can we

19 agree that a difference of only 1.3 percent between

20 your penalty number after adjustments and applying the

21 generic numbers is not a material difference?

22      A.  I would agree that it's not a large

23 difference, assuming the numbers are correct.

24      Q.  Okay.  I want to focus on some of your

25 testimony from earlier today talking about the
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 1 application of your experience in other lines of

 2 business, including property and casualty.  Is that an

 3 area that you talked about?

 4      A.  Yes, among others.

 5      Q.  Also disability insurance?

 6      A.  Yes, all lines of insurance.

 7      Q.  Okay.  So are you familiar, sir, with a matter

 8 of the licenses and licensing rights of Life Insurance

 9 Company of North America?  And when I say "matter," I

10 mean enforcement action.

11      A.  Not off the top of my head.

12      MR. VELKEI:  I'd like to mark for identification

13 as Exhibit 5669, I believe, your Honor, an order to

14 show cause in the matter of the licenses and licensing

15 rights of Life Insurance Company of North America as

16 respondent.

17      THE COURT:  That will be marked as 5669.

18          (Respondent's Exhibit 5669 marked for

19           identification)

20      MR. VELKEI:  Take as much time as you need to look

21 it over, sir, and let me know when you're done.

22      THE COURT:  There's a date at the back of

23 11/12/2008.

24      MR. STRUMWASSER:  Your Honor, I'm going to object

25 to any questions regarding this document on the grounds
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 1 of relevance.  This is apparently an action on a

 2 license with a cease and desist order.  I just don't

 3 think there's anything of relevance in the contents of

 4 this document.

 5      MR. VELKEI:  What's of relevance, your Honor, is

 6 what is considered to be an unfair business practice or

 7 settlement practice.  And this document states, at

 8 least as far as I can tell, that failing to pay

 9 interest on late-paid claims is not in fact a violation

10 of Section 790.03.

11          Chuck, perhaps if you could put up

12 Paragraph 32 on Page 11 to highlight for the Court what

13 we're focused on.

14          And just to add to that, your Honor, we're

15 testing the witness's knowledge and assertions about

16 what constitutes an unfair business practice.  And his

17 testimony was very clear just now and earlier that he's

18 relying upon his experience in other lines of business,

19 including disability, which this involves property

20 casualty and others.

21      MR. STRUMWASSER:  And, your Honor, for purposes of

22 ruling on our motion, Paragraph 32 makes it clear that

23 these are in addition to charges that these are unfair

24 claim settlement practices.

25      MR. VELKEI:  That's our point, your Honor, that we
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 1 have we a bucket of alleged violations in this case,

 2 failure to pay interest on late-paid claims, that this

 3 witness is contending, in the Department's view,

 4 constitutes unfair business practices and violations of

 5 790.03.

 6          The Department here is explicitly saying that

 7 these are nonfair settlement practice findings, and

 8 actually asking for a determination under Section

 9 790.06 that they are in fact unfair.

10      MR. STRUMWASSER:  The first sentence of

11 Paragraph 32 says, "As a result of the examination, the

12 Commissioner...alleges respondent has violated in

13 addition to the provisions of the unfair claims

14 settlement practices" --

15      MR. VELKEI:  "Above."

16      MR. STRUMWASSER:  -- "regulations above the

17 following, and that these violations constitute acts or

18 practices that are unfair or deceptive."

19      MR. VELKEI:  Right.  And it's specifically asking

20 for, in the title of the heading, "Nonfair Claims

21 Settlement Practice Findings," and there's a request

22 for finding under 790.06.

23          With regard to this concept that says, "The

24 Commissioner in his official capacity now alleges that

25 respondent has violated, in addition to the provisions
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 1 of the Fair Settlement Claims Practice Regulations

 2 above" -- which they're specified above which ones were

 3 violated in what way -- "the following...and that these

 4 violations constitute acts or practices that are unfair

 5 or deceptive."

 6          So it is certainly the Department's contention

 7 that they should been treated that way, but for

 8 purposes of this pleading, are nonfair claims

 9 settlement practice actions.

10      MR. STRUMWASSER:  First of all, I don't know

11 whether "nonfair claims settlement practice findings"

12 means that these are findings of nonviolation or

13 whether these are found to be not fair claims

14 settlement practices.

15          Secondly, the last page, which of course bears

16 no signature, the reference to the declaration of those

17 acts that are supposed to be declared to be unfair

18 claim practices refers to Paragraph 35, which doesn't

19 exist in this document.

20      MR. VELKEI:  We can't be charged with mistakes

21 made by the Department.  This is a public document.

22 Again, if there's any contention that it isn't, a

23 meaningful contention, we would appreciate that it be

24 stated.

25          This was taken off the Web site by
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 1 Mr. McDonald.  At this point, what we're simply doing

 2 is trying to test the witness's understanding and

 3 knowledge with regard to this particular action.

 4          You know, we can argue and I expect will argue

 5 about what's in the document and what it means.  I

 6 would have hoped we could have done this outside of the

 7 presence of the witness, but at this point, your Honor,

 8 I'm just trying to test the witness's knowledge on this

 9 particular document and this particular enforcement

10 action.

11      MR. STRUMWASSER:  And I object to questioning the

12 witness on a document with lack of provenence and that

13 lack of internal cohesion about -- coherence about what

14 it is that this document says.

15      MR. VELKEI:  Lack of provenence?  This is taken

16 off the Department Web site, your Honor.  I mean, to

17 suggest that there's some issue about the lack of

18 provenance of this document is disingenuous at best.

19      THE COURT:  All right.  Mr. Cignarale, have you

20 seen this document before?

21      THE WITNESS:  No, I don't believe I have.

22      THE COURT:  All right.

23      MR. VELKEI:  Your Honor, can I ask more generally

24 about his knowledge?

25      THE COURT:  No, because -- more generally about



23676

 1 his knowledge of what?

 2      MR. VELKEI:  Of the enforcement action against

 3 this particular --

 4      THE COURT:  Sure.  But you can't ask him questions

 5 about what this means if he doesn't know.

 6      MR. VELKEI:  Not intended to, your Honor.

 7      Q.  Mr. Cignarale, did you have any involvement or

 8 any experience, to use your term, in assessing

 9 penalties under Section 790.035 for the enforcement

10 action brought against Life Insurance Company of North

11 America?

12      A.  I don't know if I did or I didn't.

13      Q.  Can't recall one way or the other?

14      A.  No.

15      Q.  You understand there was in fact a resolution

16 in this matter and a penalty assessed in connection

17 with it?

18      MR. STRUMWASSER:  No foundation.

19      THE COURT:  If he knows.

20      THE WITNESS:  I don't recall for sure one way or

21 the other.

22      MR. VELKEI:  Why don't I introduce as exhibit next

23 in order --

24      MR. STRUMWASSER:  Mark?

25      MR. VELKEI:  I think I'm just going to defer to
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 1 you on that one.

 2          Mark for identification, forgive me, an order

 3 signed by Commissioner Poizner.  Let me see if I have

 4 another copy.

 5          I don't, so what I'm going to do instead, your

 6 Honor, is, instead of marking it for identification,

 7 show this to the witness and see if it refreshes his

 8 recollection on whether a penalty was assessed.

 9          And we can mark it for identification later.

10      THE WITNESS:  Okay.

11      MR. VELKEI:  Q.  Sir, does this refresh your

12 recollection whether in fact there was a penalty

13 assessed in the enforcement action involving Life

14 Insurance Company of North America in the amount of

15 $600,000?

16      A.  No, it doesn't.

17      Q.  Let's talk a little bit more if we can, sir,

18 about your experience in other enforcement actions in

19 healthcare more generally.

20          Now, at Page 3 of your testimony,

21 Mr. Cignarale -- I believe it's Page 3.  Let me make

22 sure.  I'd like to focus you, if I could, on Lines 5

23 through 10 of Page 3.

24                    "Throughout this period,

25               I have evaluated compliance issues
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 1               and formulated recommendations

 2               regarding action by the Department.

 3               In the course of those duties, I've

 4               developed an understanding of how

 5               insurance companies work,

 6               particularly with respect to the

 7               processing of claims and of

 8               similarities and differences among

 9               company operations.  I've gained

10               insight into what is customary and

11               what is normal, both good and bad."

12          I want to focus on your knowledge of claims

13 operations for health insurers.  Do you consider

14 yourself, Mr. Cignarale, knowledgeable about the

15 process, the life of a claim or how PacifiCare handles

16 a claim through its system?

17      MR. STRUMWASSER:  Compound.

18      THE COURT:  Reread the question.

19      MR. VELKEI:  I'm happy to rephrase.

20      THE COURT:  All right.

21      MR. VELKEI:  Q.  Are you familiar, do you consider

22 yourself familiar, Mr. Cignarale, with PacifiCare's

23 claim handling operations?

24      A.  Yes, I consider myself familiar with the

25 general aspects provided in the assumptions.
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 1      Q.  I'd like to show you part of Exhibit 5252.

 2 It's a document entitled "PPO claims processing."  And

 3 it was based upon Ms. Berkel's testimony on the life of

 4 a claim at PLHIC.

 5      MR. STRUMWASSER:  What's the exhibit number?

 6      MR. VELKEI:  5252.  This is part of 5252.

 7      THE COURT:  You said "5252"?

 8      MR. VELKEI:  Yes, your Honor.

 9      THE COURT:  All right.

10      THE WITNESS:  Okay.

11      MR. VELKEI:  Q.  Have you seen this document

12 before, these two pages?

13      A.  No, I don't think I have.

14      Q.  Do you think you're sufficiently familiar with

15 PacifiCare's claims handling operations to walk us

16 through this chart?

17      A.  Other than stating what's on the chart, that

18 would be the extent of it.

19      Q.  So fair to say that, prior to rendering your

20 opinions in this case, you didn't take it upon yourself

21 to learn the specifics of PacifiCare's claim handling

22 operations, correct?

23      A.  Correct.  I based my recommendation on review,

24 category by category, of all the violations being

25 alleged based on the assumptions that I was provided.
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 1      Q.  If I were to ask you to give me whether you

 2 are familiar with how Blue Cross handles its claims

 3 handling process for PPO claims, would you be able to

 4 give us any detail of how that operates?

 5      A.  Not without conducting my own research into

 6 it.  I don't have, at the tip of my tongue, any

 7 details.  I certainly have experience in the area of

 8 all the various parts of the process that pertain to

 9 the Fair Claims Settlement Practices regulations and

10 all of the statutes with regard to how insurance

11 companies are required to process claims.

12      Q.  I'd like to take you back, sir, if I could, to

13 your testimony at Page 3, specifically the line

14 beginning at Page 6.

15                         "In the course of those

16               duties, I've developed an

17               understanding of how insurance

18               companies work, particularly with

19               respect to the processing of claims

20               and of similarities and differences

21               among company's operations."

22          Can you describe the differences between

23 PacifiCare claims handling processes and those of Blue

24 Cross?

25      A.  Not to a specific level of detail.  The
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 1 context there is based on, again, the experience that I

 2 have in the entire claims process from beginning to end

 3 with regard to the requirements and other triggers and

 4 notices contained the Fair Claims Settlement Practices

 5 regulations and the Insurance Code.

 6      Q.  Can you just at a general level describe what

 7 the differences are between the two companies's

 8 operations?

 9      A.  Not with any level of specificity and not even

10 in general without dealing with any kind of particular

11 matter that I would need to review.

12      Q.  Fair to say that your answer would be the same

13 if I asked you to describe the differences between

14 PacifiCare's operations and those of Blue Shield?

15      A.  Yes.

16      Q.  And your answer would be the same if I asked

17 you to describe differences between PacifiCare and any

18 other health insurer that does business in the State of

19 California?

20      A.  Correct.

21      Q.  Now, can we agree that, in the healthcare

22 context, the sheer number of claims is far higher than

23 what you would see in other lines of business,

24 particularly in relation to covered lives?

25      MR. STRUMWASSER:  Objection, unintelligible.  Only
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 1 healthcare has covered lives.

 2      THE COURT:  Pardon?

 3      MR. STRUMWASSER:  He's asking for a comparison

 4 between health and other lines of insurance.

 5 Particularly, he said, with respect to insured lives.

 6 Insured lives is, as I understand it, solely a health

 7 insurance matter.

 8      THE COURT:  You want to rephrase?

 9      MR. VELKEI:  I can rephrase.

10      Q.  Let me just ask more generally, can we agree

11 that there are far more claims processed in the health

12 insurance context than in any other line of business?

13      A.  I don't know the answer to that.  I know that

14 in the automobile insurance context there are millions

15 of claims filed.  Whether -- which one has more I

16 couldn't say.

17      Q.  How about in relation to the number of

18 members?  Can we at least agree that there are far more

19 claims in the health insurance context in relation to

20 the number of members one actually sees?

21      MR. STRUMWASSER:  "Members" only applies to health

22 insurance.  You have insureds; you have policyholders.

23 You don't have members.

24      MR. VELKEI:  Let's replace it with "insureds."

25      THE COURT:  Oh, I don't know, AAA would probably
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 1 argue with you.

 2      MR. VELKEI:  Yes, I don't even want to try.

 3      Q.  Can we say as a general proposition that, in

 4 relation to the number of insureds a particular

 5 insurance company has, one finds that the incidence of

 6 claims is far higher with health insurance than other

 7 lines of business?

 8      A.  I don't have the data in front of me to agree

 9 or disagree with that.  I -- it could be reasonable.

10      Q.  I want to ask you my personal experience.  In

11 the last three years, I've not filed even one claim

12 with my auto insurance.  What is -- and in comparison

13 I've filed at least 15 or 20 claims or they have been

14 filed on my behalf with regard to my health insurance.

15          What is typically the number of claims one

16 sees in the auto insurance context, sir?

17      MR. STRUMWASSER:  No foundation.

18      THE COURT:  If he knows.

19      THE WITNESS:  I don't know.

20      MR. VELKEI:  Q.  Homeowners insurance, I've had my

21 home for ten years and never filed a claim with my

22 insurer.  What is the typical incidence of homeowners

23 filing claims?

24      A.  I don't know.

25      Q.  Okay.  So despite your experience with regard
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 1 to processing of claims and company operations, you're

 2 not in a position to tell me even in a general sense

 3 how often in the auto context a member or insured files

 4 a claim?

 5      A.  Correct.

 6      Q.  And that same would be true with regard to

 7 homeowners insurance?

 8      A.  Yes.

 9      Q.  How about disability insurance?

10      A.  Yes, I don't have any data in front of me to

11 look at, in the health context or in any of the other

12 lines of coverage, for me to render an accurate

13 response to the questions.

14      Q.  Fair to say that the more claims that are

15 submitted, the higher the chances of error, correct?

16      A.  All other things being equal, I could agree

17 with that.

18      Q.  All right.  What understanding or knowledge do

19 you have with regard to how health insurance companies

20 utilize provider data?

21      MR. STRUMWASSER:  Vague.

22      THE COURT:  Did you understand the question?

23      THE WITNESS:  No.

24      THE COURT:  All right.

25      MR. VELKEI:  Okay.  Happy to rephrase.
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 1      Q.  Can we agree at least, Mr. Cignarale, that

 2 there is significant complexity about the maintenance

 3 and use of provider data by health insurers?

 4      A.  I would agree that there is a certain level of

 5 complexity to it.  Although, that's the business that

 6 health insurers are in, so it shouldn't be very complex

 7 to them in order to ensure that they're complying with

 8 the law -- to the insurers.

 9      Q.  It shouldn't be very -- so you're saying that

10 at a general level you understand that it's complex,

11 correct?

12      A.  Yes, that it has a level of complexity.

13      Q.  But it shouldn't be complex to them because

14 they're in the business of health insurance; is that

15 your testimony?

16      A.  Not exactly.

17      Q.  Any sense of what the size of the provider

18 network is for PacifiCare?

19      A.  I would have to go back to the assumptions I

20 was provided.  It would be in the 20- to 30,000 range.

21      Q.  So you really don't know one way or the other?

22      A.  I have to look in the assumptions.  I don't

23 have it off the top of my head.

24      Q.  Feel free, sir.

25      MR. STRUMWASSER:  Can we have a clarification as
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 1 to time?

 2      THE COURT:  Well --

 3          (Discussion off the record)

 4      THE COURT:  So that's a good question.  Do you

 5 mean now or at the time of 2006 or 2007?

 6      MR. VELKEI:  2007.

 7      THE COURT:  Okay.

 8      THE WITNESS:  Based on the assumption that I was

 9 provided and specifically on Page 11, Lines 3 and 4, it

10 references a number of approximately 38,000 providers.

11      MR. VELKEI:  Q.  And the larger the network, the

12 higher the complexity, correct, sir?

13      A.  I don't know about that.  I mean, the larger

14 the network, the larger the network.  But I don't know

15 that it's more complex.

16      Q.  Do you understand or have you heard it said,

17 Mr. Cignarale, that maintenance and use of provider

18 data is one of the most challenging aspects of the

19 health insurance industry?

20      A.  Have I heard it said before?

21      Q.  Yes.

22      A.  I don't recall hearing it being said.

23      Q.  Are you in a position here today to evaluate

24 what is outside the norms of error that may occur by

25 virtue of the complexity of the data?
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 1      MR. STRUMWASSER:  Objection, ambiguous.  I don't

 2 understand that.

 3      THE COURT:  Can you repeat the question?

 4          (Record read)

 5      THE COURT:  It's kind of general.

 6      MR. VELKEI:  I'm happy to rephrase, your Honor.

 7      THE COURT:  Okay.

 8      MR. VELKEI:  Q.  There have been some criticisms

 9 around problems that arose with respect to PacifiCare's

10 maintenance of provider data, correct?

11      A.  Yes.

12      Q.  And the example that you were asked to assume

13 with regard to return checks, right?

14      A.  Yes.

15      Q.  Are you in a position to evaluate what's

16 outside of the normal rates of error that one sees just

17 generally in using that kind of volume of provider

18 data?

19      A.  I don't believe I'm in a position to know

20 what's outside of the normal rates of error by whatever

21 definition you may be implying.

22          But I am in a position to know that -- to the

23 degree that those errors also violate the law, then any

24 violations of the law would not -- would be a problem

25 and an enforceable action.
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 1      Q.  So any error can result in a finding of a

 2 violation of the law, sir?

 3      A.  No, I didn't say "any error."  I said to the

 4 degree that that error is a violation of the law.

 5      Q.  So, for example, in the context of payments

 6 made after 30 days, is it your view that if there's

 7 even one payment after 30 working days, then the

 8 company has violated the law?

 9      A.  Yes.  But I would want to understand the

10 context to determine either the basis or the facts that

11 may suggest a general business practice or the facts

12 that may suggest whether it was done knowingly.

13      Q.  So you can at least theoretically accept that

14 there is some number of claims that can be paid after

15 30 working days that doesn't subject one to a

16 determination of an unfair business practice, correct?

17      A.  Yes, but it would have to be a unique number,

18 a unique situation and a small amount.  And that's not

19 what I concluded in this particular case.

20      Q.  So when you say it's a unique situation,

21 meaning that the standard practice of the Department

22 would be to conclude that any claims that were paid

23 late constituted a violation of the law?

24      MR. STRUMWASSER:  I believe that was asked and

25 answered.
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 1      THE COURT:  I don't think that's what he said

 2 either.

 3      MR. VELKEI:  I'm happy to rephrase.

 4      THE COURT:  All right.

 5      MR. VELKEI:  Q.  So looking at your answer:

 6                         "So when you say it's a

 7                    unique situation, meaning that

 8                    the standard practice of the

 9                    Department would be to" --

10          Sorry.  Let me try again.

11                         "So when you say it's a

12                    unique situation, meaning that

13                    the standard practice of the

14                    Department would be to

15                    conclude that any claims that

16                    were paid late constituted a

17                    violation of the law?"

18          So it is your testimony that the standard

19 practice of the Department is, if there is even one

20 error, i.e., claim paid after 30 working days, that

21 company has broken the law?

22      THE COURT:  That isn't what he said.  He said if

23 it was either willful or in some way constituted a --

24      MR. STRUMWASSER:  He said "knowing."

25      THE COURT:  Knowing, excuse me.
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 1      MR. VELKEI:  I was reading my question.

 2      THE COURT:  Yes, you were.

 3      MR. VELKEI:  Let me read his answer.

 4      THE COURT:  Let her read the answer.

 5          (Record read)

 6      MR. VELKEI:  Q.  So when you say "unique number,"

 7 what do you mean?

 8      A.  What I mean by this is that, if the Department

 9 determined that a violation -- that a company failed to

10 pay a claim within 30 working days and it believed that

11 it was either a general business practice or done

12 knowingly, that the number of violations wouldn't

13 matter.

14      Q.  "Unique number or unique situation and a small

15 amount," how small an amount would it have to be in

16 order to reach a conclusion that there's not a

17 violation of the law?

18      MR. STRUMWASSER:  That really mischaracterizes his

19 testimony, that there is a violation of law.

20      THE COURT:  Repeat the question.

21          (Record read)

22      THE COURT:  I think that's implied in his answer.

23          Do you need more information or --

24      THE WITNESS:  There's a question to me?

25      THE COURT:  I think it's implied in his answer
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 1 that there's some small number of acts that wouldn't

 2 constitute a violation because it wouldn't rise to the

 3 level of unfair business practice and wasn't knowing.

 4          And he's kind of asking, so what number would

 5 that be?

 6      THE WITNESS:  It wouldn't be a particular number.

 7 Again, if -- it could be one violation, and if one

 8 violation, based on the facts of that case, were

 9 committed knowingly, then one would be sufficient.

10          Likewise, if it was the company practice,

11 business practice in their, let's say, policies and

12 procedures that led -- that caused the violation to

13 occur, likewise, one violation would be sufficient.

14          So it really depends on the context of the

15 particular facts of the case.

16      MR. VELKEI:  Q.  So if I understand correctly,

17 your position in this case is even one violation, i.e.,

18 claim paid after 30 working days, subjects PacifiCare

19 to a determination that they've engaged in an unfair

20 business practice under Section 790.03?

21      MR. STRUMWASSER:  Not what he said.  That just is

22 not what his testimony is.

23      MR. VELKEI:  Well, he can say that --

24      MR. STRUMWASSER:  It's --

25      MR. VELKEI:  He can say "yes" or "no," you know,
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 1 "that's not what I said."  I don't know why you need

 2 counsel to --

 3      THE COURT:  Stop.

 4          I believe that you found that overpayments

 5 were willful; is that correct?  Is that what he's

 6 asking about?

 7      MR. VELKEI:  Your Honor, we're talking about late

 8 pays, but I believe the determination there was willful

 9 as well.

10      THE COURT:  The late pays were found willful as

11 well.  So it only took one, if it's willful.

12      THE WITNESS:  Knowing.

13      THE COURT:  Knowing.  Okay.  Did you find them to

14 be knowing?

15          I have to say that I found those two things to

16 be equal.  So I will have to change my mind then.

17      THE WITNESS:  The question's to me?  Yes, I found

18 on Page 109, beginning on Line 25, for that particular

19 category to be knowing.

20      THE COURT:  So therefore it took one?

21      THE WITNESS:  Therefore, had there been only one,

22 in theory, the insurance company could be subject to

23 the enforcement action and penalties.

24      MR. VELKEI:  Q.  What's a non-willful violation of

25 the late pay statute, 10123.13(a)?  In other words, put
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 1 differently, when can one pay a claim after 30 working

 2 days and not be subject to a determination that their

 3 behavior was willful?

 4      MR. STRUMWASSER:  Willful or knowing?

 5      THE COURT:  That's a fair question.

 6      MR. VELKEI:  Let's start with willful, then we'll

 7 go to knowing.

 8      THE COURT:  I'm the one that got those two --

 9      MR. VELKEI:  We'll start with the one you focused

10 on, your Honor.

11          Can we have that question read back?

12          (Record read)

13      THE WITNESS:  First, whether I'd conclude that

14 they would be willful or unwillful, it would still be a

15 violation.  The question would just be whether it's

16 willful or unwillful with reference to the penalty

17 amount.

18          An example of a non-willful violation of

19 failure to pay a claim within 30 working days would be

20 based on the facts of that particular case.  If it was

21 an issue where the company didn't know it was -- didn't

22 have actual knowledge it was paying the claim late, it

23 didn't -- wasn't aware that it was paying it late and

24 still went forward and continued to pay them late, if

25 it had a reasonable processes and procedures in place
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 1 and quality control and testing in place and the

 2 violation occurred even with those procedures in place,

 3 then the -- it could be a violation, although, in that

 4 particular situation, I may not have concluded that it

 5 would be willful.

 6      MR. VELKEI:  Q.  So if I understand your

 7 testimony, whether or not the behavior is willful, even

 8 one instance in which a claim is paid after 30 working

 9 days will still subject that insurer to a finding that

10 they violated 790.03 in your opinion, correct?

11      MR. STRUMWASSER:  Asked and answered and also

12 mischaracterized.

13      THE COURT:  I have to say that I am somewhat

14 having a problem with the two words "willful" and

15 "knowing."  In my world, those kind of mean the same

16 thing.

17          Clearly, Mr. Cignarale, in your world, they

18 don't mean the same thing?

19      THE WITNESS:  No, they don't, your Honor.

20      THE COURT:  Okay.

21      MR. VELKEI:  And, your Honor, I didn't mean -- I'm

22 sorry.

23      THE COURT:  So under the statute that says whether

24 or not something is a violation of 7 -- the one that

25 says that you get charge to them with a penalty.
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 1      THE WITNESS:  790.035?

 2      THE COURT:  That one, the one says "knowing" -- I

 3 just read it again, and I think when I first read it I

 4 read it wrong.  But that says either "knowing" or it's

 5 "business practice."  Then you can -- no?

 6      THE WITNESS:  No, that would be 790.03(h), which

 7 enumerates the 16 specific unfair practices.

 8      THE COURT:  But if you do it knowingly, you only

 9 need one?

10      THE WITNESS:  Yes.  Knowingly committed on a

11 single occasion would trigger the violation.

12      THE COURT:  And if you engage in an unfair -- or a

13 business practice, that would also trigger --

14      THE WITNESS:  Yes.  If the violations were from

15 a -- performed and they indicated a general business

16 practice, that would also trigger the violations, which

17 would then trigger the potential penalty under 790.035.

18      THE COURT:  But willful and non-willful is in the

19 other statute that says it's up to $5,000 for

20 non-willful and up to $10,000 for willful?

21      THE WITNESS:  Yes.

22      THE COURT:  But in defining those things,

23 "knowing" and "willful," they're two different

24 definitions.

25      THE WITNESS:  Yes.
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 1      THE COURT:  Okay.

 2      MR. VELKEI:  And, your Honor, just from our

 3 perspective, we can deal with this at a different time.

 4 You know, when we look at the statute and sort of based

 5 upon our interpretation of case law, the standard is

 6 knowingly committing a business practice --

 7      THE COURT:  You can argue -- both of you can argue

 8 that.  I understand that.  The first time I read the

 9 statute, that's how I read it.

10      MR. VELKEI:  Yep.

11      THE COURT:  After listening to Mr. Cignarale, I

12 read it again, and I'm getting closer to the conclusion

13 that that's the proper reading, that they're separate

14 instances.

15          But you can argue that.  I'm just trying to

16 find out what the difference between "willful" and

17 "knowing" is.

18      MR. VELKEI:  And, your Honor, just to close the

19 loop, the view is one can infer the existence of a

20 general business practice by the frequency or if you

21 prove that they knowingly engaged in the general

22 business practice.  We can brief that separately.

23      THE COURT:  Yes, that's fine.

24      MR. VELKEI:  Right?  So --

25      MR. STRUMWASSER:  Excuse me.
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 1      THE COURT:  Yes?

 2      THE COURT:  Your Honor may find it helpful,

 3 "knowing" and "willful" are both defined separately in

 4 the regulations, 2965.2, I believe it's -- 2695.2.

 5      THE COURT:  Okay.

 6      MR. VELKEI:  Q.  Let's then focus on -- putting

 7 aside the notion of willful, is there any situation

 8 under your view of 790.03(h) where the failure to pay a

 9 claim within 30 working days would not in fact be a

10 violation of 790.03(h)?

11      A.  Yes, if the facts, situations supported that

12 the act was not committed knowingly and there was not a

13 frequency to indicate a general business practice, and

14 there was not in fact a general business practice in

15 place that caused it, then in that unique situation --

16 which I did not conclude in this case -- then that

17 would be a possible situation where that particular

18 error might not trigger 790.03(h) as a violation and

19 therefore a penalty under 790.035.

20      Q.  How can an insurer pay a claim after 30

21 working days without knowing that it is doing so?

22      A.  It would be very difficult.

23      Q.  Can you think of even one scenario where a --

24 the failure to pay even one claim after 30 working days

25 would not in fact give rise to a conclusion of an
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 1 unfair business practice or a violation of 790.03(h)

 2 under your view of the statute?

 3      A.  You know, I -- there are certain categories of

 4 violations which, based on the particular, I guess,

 5 nature of them, that the company has so much knowledge

 6 of what's going on with that process that they almost

 7 never would not know, not be considered knowing.

 8          If they wanted to talk about the extreme

 9 where, again, it happened one time and it was not part

10 of the business practice of the company and it was

11 a -- let's say a simple clerical mistake, computer

12 glitch or something and there was no reason to believe

13 that -- and the company at the same time had reasonable

14 procedures in place that were implemented and adopted

15 to avoid those particular errors and it happened

16 notwithstanding that, if all of that occurred, then

17 there is the possibility that that particular one

18 violation of not paying that claim within 30 working

19 days would not be considered a violation of 790.03.

20      Q.  So short of the circumstances that you've just

21 described, your position is essentially that every

22 payment after 30 working days constitutes a violation

23 of Section 790.03, correct?

24      A.  Correct, everything -- every instance that I

25 reviewed in this case, yes.
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 1      Q.  Well, but putting aside this case, I'm talking

 2 more generally the standard that you're applying to

 3 this case.  So more generally, putting aside the

 4 exceptions that you've specified, essentially, your

 5 view is every claim that is paid after 30 working days

 6 constitutes a violation of 790.03(h), correct?

 7      A.  Correct, with my prior explanation as one

 8 example of where it might not be.

 9      Q.  So there's no room for error, essentially,

10 absent some clerical or computer glitch?

11      A.  In short, yes, that's correct.  The insurance

12 company is required to comply with the law at all

13 times.  Again, unless there's that unique situation

14 where it is not a general business practice, it's not

15 knowing, et cetera.

16      Q.  And it's your view, Mr. Cignarale, that the

17 Department has consistently enforced the position that

18 you're advocating here today?

19      A.  That's certainly our goal.  I'm not in a

20 position to remember and recall every position taken by

21 this Department on every single situation.

22      Q.  Fair to say that you didn't look at that issue

23 before rendering your opinions in this case, correct?

24      MR. STRUMWASSER:  What issue?

25      MR. VELKEI:  Q.  What has been historical practice
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 1 around late pays and whether it constitutes a violation

 2 of Section 790.03.

 3      A.  No, that's not correct in the sense that I

 4 have a lot of experience with the consumer complaint

 5 side as well as in the market conduct end.  And most,

 6 more recently, in reference to this particular statute

 7 and compliance with that statute.  And there's been a

 8 lot of complaints that we get with regard to that.

 9          So it's evaluated on a regular basis by our

10 compliance officers as to whether particular insurance

11 companies have violated that statute or not.

12      Q.  Can you give me one example of a health

13 insurer that has ever been able to pay 100 percent of

14 its claims within 30 working days?

15      A.  I can't give you a specific example, but I

16 would -- the Department would expect them all to do so.

17      Q.  Certainly the legislature itself contemplated

18 that there would be situations where claims would be

19 paid after 30 working days by virtue of 10123.13(b),

20 correct?

21      A.  Yes, they contemplated that possibility.

22      Q.  And certainly 10123.13(b) doesn't say that

23 every failure to pay within 30 working days constitutes

24 a violation of Section 790.03, correct?

25      A.  Not expressly, no.
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 1      Q.  That statute, to the contrary, specifies what

 2 will happen and what must be paid when a claim is paid

 3 after 30 working days, correct?

 4      A.  Paragraph -- yes, to the degree that Paragraph

 5 (b) does state that it does require interest.  But that

 6 does not preclude the enforcement of Paragraph (a),

 7 which is the violation itself of not paying the claim

 8 within 30 working days.

 9      Q.  Is it your position, sir, that if a company

10 has reasonable processes and procedures in place with

11 respect to claims processing and handling generally,

12 that there would not be a situation where claims were

13 paid after 30 working days?

14      MR. STRUMWASSER:  I'm sorry.  Can you give me --

15      THE COURT:  Could you read the question back.

16          (Record read)

17      THE WITNESS:  I wouldn't take the position that

18 there would not be.  I will say it's less likely, and

19 in the end, it is the insurance company's

20 responsibility to ensure that it doesn't happen and it

21 would be a violation.

22      MR. VELKEI:  Q.  But 790.03 itself talks about

23 reasonable procedures, right?

24      MR. STRUMWASSER:  I believe that's argumentative.

25      MR. VELKEI:  Not intended to be.
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 1      THE COURT:   All right.

 2      THE WITNESS:  I don't see where it says that.

 3      MR. VELKEI:  Q.  Okay.  "Reasonable standards" was

 4 the use of the term -- (h)(3), "Failing to adopt and

 5 implement reasonable standards for the prompt

 6 investigation and processing of claims arising under

 7 insurance policies," do you see that, sir?

 8      A.  Yes, I do.

 9      Q.  So the Statute 790.03 itself uses the term

10 "reasonable," correct?

11      A.  Yes, it uses -- the company is required to

12 both adopt and implement reasonable standards.

13      Q.  What if I asked to you assume that PacifiCare

14 actually implemented standards which required the

15 processing of claims in a shorter period than otherwise

16 required by law?  Would that, in your opinion,

17 constitute a reasonable standard --

18      MR. STRUMWASSER:  Incomplete hypothetical.

19 There's not enough facts.

20      MR. VELKEI:  I haven't finished my question.

21          -- for the prompt investigation and processing

22 of claims?

23      MR. STRUMWASSER:  Incomplete hypothetical.

24      THE COURT:  Can you read the question back?

25          (Record read)
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 1      THE COURT:  I'll allow it.

 2      THE WITNESS:  Yes, it may be a good starting

 3 point, but it isn't the end of the evaluation.

 4          The end of the evaluation is first that the

 5 company adopt reasonable procedures and reasonable

 6 standards.

 7      MR. VELKEI:  Q.  Mm-hmm.

 8      A.  And secondly, that they implement those

 9 standards.  If they fail to implement them by not

10 paying a claim within the legal time frame, then each

11 time they fail to pay the claim within the legal time

12 frame of 30 working days, they have not implemented

13 reasonable procedures, reasonable standards.

14      Q.  There is nothing in the assumptions that

15 you've been given that provides that, in fact,

16 PacifiCare had internal standards that drove the

17 processing of claims in a shorter period than required

18 by law, correct?

19      MR. STRUMWASSER:  Objection, that mischaracterizes

20 the testimony.

21      THE COURT:  There's nothing in the question --

22      MR. VELKEI:  His written testimony.

23      THE COURT:   There's nothing in his written

24 testimony.  I'll allow it.

25      THE WITNESS:  Can I hear it?
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 1      THE COURT:  Sure

 2          (Record read)

 3      THE WITNESS:  So you're asking me whether the

 4 assumptions, not my testimony, but the assumptions

 5 contained in my testimony that would have informed me

 6 that the company had a procedure in place, a reasonable

 7 procedure in place to pay claims at a higher standard

 8 than -- time frame standard than what the statute

 9 provides?

10      MR. VELKEI:  Q.  I'm happy to simplify and just

11 simply say, did you consider the fact in recommending a

12 penalty that PacifiCare had internal standards that

13 drove claims processing in a period shorter than

14 required by law?

15      MR. STRUMWASSER:  Drove or called for?  Is the

16 question the result or the intent?

17      THE COURT:  Okay.

18      MR. VELKEI:  Called for.

19      THE COURT:  Okay.

20      THE WITNESS:  I considered it in a number of ways.

21 I considered it in the sense of the company setting

22 forth the 30-calendar-day standard for purposes of its

23 commitment with regard to Undertaking 19 such that the

24 company was tracking, for that purpose and presumably

25 for traditional claims processing purpose, the exact
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 1 days they were receiving these claims and the exact

 2 days they were paying them.

 3          And therefore, with that extra layer of

 4 scrutiny by the company in terms of awareness of it

 5 paying the claims, it should have had -- it should have

 6 became highly aware of all the claims that were being

 7 paid late according to the 30-working-day standard much

 8 quicker than it did.

 9          And it also concerned me in references to the

10 original initial stage of the market conduct exam

11 wherein, prior to initiating the electronic analysis of

12 the 30-working-day standard for the payment of the

13 health claims, the examination team from the Department

14 asked the company to self report that data.

15          The insurance company reported that, within

16 that time period, there were only 207 claims that did

17 not meet the 30-working-day time period.  It was only

18 because of the examiners finding discrepancies in that

19 data that it then undertook the electronic analysis

20 which found the thousands and thousands of violations

21 of that 30-working-day standard.

22          So I did consider it.  I don't know that it

23 put me in a position or informed me as a mitigating

24 factor.

25      MR. VELKEI:  Q.  Okay.  Let's break that down.
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 1 There's a lot in that answer.

 2          So you're referencing now that you considered

 3 in the sense of the company's setting forth the

 4 30-day-calendar standard for purposes of its commitment

 5 with regard to Undertaking 19.

 6          You made very clear in your written testimony

 7 that you did not think the undertakings were relevant

 8 to your analysis in this case, didn't you, sir?

 9      A.  Not exactly.

10      Q.  Okay.  Why don't we turn to Page 16.

11          Chuck, if you could put that up on the screen.

12 Really it's just Lines 1 through 5.  Put it all on

13 there, Lines 1 through 11.  I don't want to hide

14 anything.

15                    Question:  "You are aware

16               that both United and PacifiCare

17               executed certain undertakings in

18               connection with the Commissioner's

19               approval of the acquisition in

20               2005.  What significance did

21               those undertakings have for this

22               case?"

23          Your answer is "none."  Right?

24      A.  Correct, to the degree that I explained it in

25 the remaining part of that paragraph, in that
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 1 testimony, yes.

 2      Q.  So did you consider the undertakings for

 3 purposes of your penalty recommendation or not, sir?

 4      A.  I certainly considered the fact that the

 5 insurance company -- not the undertakings, but the fact

 6 that the company was more specifically measuring its

 7 claims received and claims paid information such that

 8 it was -- had a higher level of awareness of that

 9 information such that it should have known earlier --

10 and I assumed it did -- that it was not paying claims

11 on time.

12          But I didn't specifically consider it in terms

13 of the -- for the purposes that the undertakings

14 themselves had modified the laws in question in this

15 case.

16      Q.  Can you point me to where in your written

17 testimony there's a discussion of what you're

18 testifying to on the stand?

19      A.  Yes.

20      MR. STRUMWASSER:  While he's doing that, are we

21 folding the afternoon recess into the short

22 termination?

23          (Discussion off the record)

24      THE WITNESS:  Yes, it's generally spoken about on

25 Page 109, Lines 25 through 26, where I state that the
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 1 company has constructive knowledge when it receives and

 2 pays claims.  Absent the undertakings, they certainly

 3 have that knowledge.  But all I suggested was that,

 4 given that they were looking at that data more

 5 specifically, that they -- it was a stronger support

 6 for that.

 7      MR. VELKEI:  Q.  But that's nowhere stated in your

 8 written testimony?

 9      A.  Not expressly.

10      Q.  How about implicitly?  Can you show me where

11 it's implicitly stated?

12      A.  In the sentence I just stated, Lines 25

13 through 26 on Page 109.

14      Q.  The conclusion that the company is

15 constructively charged with the fact that claims were

16 paid late?

17      MR. STRUMWASSER:  Objection, mischaracterizes.

18      THE WITNESS:  The sentence that reads --

19      MR. STRUMWASSER:  There's an objecting pending.

20      THE COURT:  I don't think that did characterize

21 what this says.

22      MR. VELKEI:  Okay.  I'd like to just focus on the

23 specific language at Lines 25 to 26:

24                    "PacifiCare is charged with

25               constructive knowledge of when it
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 1               receives claims and when it pays

 2               claims."

 3          I do think that's what he's saying, your

 4 Honor.

 5      Q.  That is what are your testimony is, correct?

 6      A.  What it says here is what my testimony is.

 7      Q.  Are you holding every health insurer to that

 8 same standard, that there's constructive knowledge of

 9 when a claim is received and when it's paid, or just

10 PacifiCare?

11      A.  Number one, this is based on the facts of this

12 particular case, but I would say yes, I am.

13      Q.  Yes, you're holding every health insurer to

14 that same standard?

15      A.  Yes.

16      Q.  Fair to say that there's nothing -- no written

17 document that articulates this position of the

18 Department?

19      MR. STRUMWASSER:  Asked and answered.

20      THE COURT:  I think he said there isn't.

21      MR. VELKEI:  Q.  Can you show me where PacifiCare

22 had specific standards separate and apart from the

23 undertaking to drive processing of claims in a shorter

24 period of time than required by law?

25      MR. STRUMWASSER:  Drive?
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 1      THE COURT:  I'm sorry.

 2          Could you read the question back?

 3      MR. VELKEI:  I'm happy to rephrase.

 4      Q.  I asked you initially about the implementation

 5 of reasonable standards for the prompt processing of

 6 claims.  And we talked about the significance of --

 7 potential significance of standards that required the

 8 processing of claims in a quicker fashion than what is

 9 required by law.  Do you recall that, sir?

10      A.  In general, yes.

11      Q.  So can you show me where you considered the

12 fact that PacifiCare had such standards in assessing

13 your penalty in this case?

14      MR. STRUMWASSER:  I thought that was exactly the

15 questions that led him to the undertakings.  Was that

16 not asked and answered?

17      MR. VELKEI:  That was the undertakings.  Now we're

18 talking about specific standards that have been

19 testified to by several witnesses -- 10 and 20 working

20 days, 98 percent paid within 10 working days, 99.5

21 within 20 workings days.

22      Q.  Can you show me where, if at all, in your

23 written testimony that that was a factor you considered

24 prior to recommending a penalty in this case?

25      MR. STRUMWASSER:  I don't know that the witness is
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 1 even going to recognize what Mr. Velkei just said.

 2 So --

 3      THE COURT:  All right.

 4          Do you know?

 5      THE WITNESS:  I don't recognize the specific -- to

 6 that level of detail certainly.  I guess my only

 7 response would be I don't recall it being in the

 8 assumptions to that level of detail.

 9          But again, that's only half of the evaluation

10 or analysis here.  It's great for the company to adopt

11 reasonable standards, but adopting reasonable standards

12 doesn't mean anything if they're not properly

13 implemented and they don't result -- and they still

14 result in violations.

15      MR. VELKEI:  Q.  So what you're really saying,

16 sir, is even if there's standards in place, if there

17 are in fact claims that are paid after 30 working days,

18 your view is that is indicative that the standards

19 weren't sufficient?

20      A.  Yes, that they weren't sufficiently

21 implemented.

22      Q.  Were you aware that PacifiCare and United have

23 a quality control department that has roughly 800

24 employees?

25      A.  No.
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 1      Q.  You didn't consider that fact, presumably, in

 2 your recommendation of penalties in this case?

 3      A.  I don't believe so, unless it was in the

 4 assumptions.  No.

 5      Q.  Were you aware of the fact that there are

 6 actually specific auditors that are assigned only to

 7 the PLHIC PPO business to make sure claims are being

 8 accurately paid?

 9      A.  I don't believe so.

10      Q.  That was not a fact that you considered?

11      A.  No, but it would cause me some concern if

12 there was a -- you know, staff that were supposedly

13 supposed to stop violations from happening and they

14 were happening, then that would cause me some concern.

15      Q.  But presumably, to the extent that there were

16 procedures in place that assigned dedicated auditors to

17 monitor claims, that would support an inference or a

18 finding of reasonable standards for the prompt

19 processing of claims, correct?

20      A.  No, it's not the only piece of the puzzle.

21 There's an entire process we're talking about.  And I

22 don't know what those auditors did or didn't do.  And I

23 don't know what spectrum of the process that they were

24 responsible for.  And based on the violations that did

25 occur, it didn't work.
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 1      Q.  I'm not suggesting it's the whole piece of the

 2 puzzle, but certainly the existence of auditors that

 3 were monitoring claims processed by PLHIC would support

 4 a finding of reasonable standards being put in place,

 5 correct?

 6      MR. STRUMWASSER:  Asked and answered and

 7 argumentative.

 8      THE COURT:  I'll allow it.

 9      THE WITNESS:  Again, that's one -- one reasonable

10 component of an entire process of quality control and

11 reasonable standards.  You know, one piece of that

12 isn't going to automatically render an entire process

13 and an entire standard, reasonable standard -- or that

14 standard reasonable.

15      MR. VELKEI:  Q.  The existence of testing would

16 also support a finding of reasonable standards for the

17 prompt processing of claims, correct?

18      MR. STRUMWASSER:  Vague as to "testing."

19      THE COURT:  Are you talking about computer testing

20 or --

21      MR. VELKEI:  Sure.  I mean, just testing of

22 processes prior to their implementation

23      THE COURT:  All right.

24      THE WITNESS:  That's certainly one component.  And

25 it's another component but, again, in and of itself
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 1 isn't the whole picture.

 2      MR. VELKEI:  Q.  But for purposes of your penalty

 3 recommendation, you were asked to assume that there

 4 wasn't sufficient testing of processes at issue in this

 5 case, correct?

 6      A.  Some categories, yes.

 7      MR. VELKEI:  Now would be a good time for a break,

 8 your Honor.

 9      THE COURT:  Okay.

10          (Recess taken)

11      THE COURT:  Go back on the record.

12      MR. VELKEI:  Q.  Hello, sir.

13      A.  Hello.

14      Q.  So in sort of reflecting on the first part of

15 the afternoon and the testimony, you -- to summarize,

16 you are essentially holding PacifiCare to a standard of

17 perfection around claims timeliness, correct?

18      MR. STRUMWASSER:  Argumentative.

19      MR. VELKEI:  Not intending to be argumentative,

20 your Honor.

21      THE COURT:  I'll allow it.

22      THE WITNESS:  No, I don't believe I'm holding

23 PacifiCare to a standard of perfection.  I'm just

24 assessing and concluding that the violations in this

25 case are violations of 790.03 for the reasons specified
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 1 in my testimony.

 2      MR. VELKEI:  Q.  Right.  So unless PacifiCare is

 3 perfect, a perfect score on claims timeliness, they

 4 become subject to a determination in your opinion that

 5 they've engaged in a violation of Section 790.03,

 6 correct?

 7      A.  Yes.  Any time any insurance company, not just

 8 PacifiCare, violates the 30-working-day standard, they

 9 in most cases, based on the facts of particular cases,

10 will be subject to 790.03 and therefore a penalty under

11 790.035.

12      Q.  Have you even evaluated whether it is possible

13 to have an error-free claims handling process that

14 would guarantee all claims are paid within 30 working

15 days?

16      MR. STRUMWASSER:  Argumentative.

17      MR. VELKEI:  Not intended to be.

18      THE COURT:  I'll allow it.

19      THE WITNESS:  I have not evaluated that specific

20 issue.  It's certainly the law, and the insurance

21 companies are required to follow the law.

22          And again, if they have reasonable standards

23 in place and they reasonably implement those standards

24 and the violations are not conducted knowingly, and

25 then further, if there are mitigating factors -- so
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 1 even to the degree where it is a violation, in cases

 2 where there are mitigating factors, it could

 3 significantly reduce the penalty for those particular

 4 acts.

 5      MR. VELKEI:  Q.  What other health insurance

 6 companies have you held to a standard of perfection

 7 around claim timeliness?

 8      A.  I wouldn't continue to call it and I don't --

 9 that's your word not mine, in terms of standard of

10 perfection.

11          I've characterized it in my prior testimony.

12 But we would hold PacifiCare to the same standard that

13 we hold other insurance companies to.

14      Q.  What other insurance companies has this

15 Department applied this same test to other than

16 PacifiCare?

17      MR. STRUMWASSER:  Asked and answered and -- or

18 ambiguous as what "this test" is.

19      MR. VELKEI:  What I call the perfection,

20 error-free standard of, if there's one violation under

21 Section 10123.13(a), that constitutes a violation of

22 790.03.

23      THE COURT:  I'm not sure that the testimony has

24 ever been that it's a standard.  I guess I'll --

25      MR. VELKEI:  I use it loosely, your Honor.
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 1      THE COURT:  I understand, but what happens then,

 2 when we go down the line, it's a problem.  So I'm going

 3 to sustain it and ask you to rephrase.

 4      MR. VELKEI:  Okay.  Let me try it a different way.

 5      Q.  What other health insurance companies have you

 6 to date held to this view that there can't be even one

 7 claim paid after 30 working days?

 8      A.  I wouldn't characterize it that there can't

 9 even be one claim.  All I would say is any time the

10 Department feels the 30-working-day standard was

11 violated and it was violated without just cause, in the

12 broadest sense, based on my prior testimony, then we

13 would identify that as a violation and inform the

14 insurance company that it is in fact a violation.

15          And we do so on a daily basis in reference to

16 our consumer complaints where, every time we find a

17 violation of all of the statutes and regulations on any

18 specific case, we'll identify those violations that are

19 then known at the time and send the insurance company a

20 letter for that specific case, identifying those

21 specific violations and, in many or most cases, also

22 identifying how -- that it does in fact relate to

23 790.03.

24      Q.  So in the consumer compliant context, you have

25 cited health insurers for failing to pay a claim within
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 1 30 working days, correct?

 2      A.  Correct.

 3      Q.  But in none of those instances involving just

 4 consumer complaints have those insurers been fined

 5 under 790.035, correct?

 6      A.  I don't know that that's correct.  I -- to the

 7 degree that any of those -- to the degree that that

 8 particular violation is contained in any of the prior

 9 enforcement actions that were brought up during my

10 testimony, such as the Blue Cross or Blue Shield or

11 Health Net, to the degree that that was cited as a

12 violation, then there was a penalty in more than one of

13 those cases attached to those enforcement actions.  And

14 therefore, it's probable that the company paid a

15 penalty for that.

16      Q.  Short of an enforcement action being filed,

17 the consumer services division doesn't assess penalties

18 under 790.035, correct?

19      A.  Correct.

20      Q.  So focusing on enforcement actions that have

21 actually been filed and are publicly available, can you

22 identify one enforcement action where the insurer

23 health or otherwise, has been held to the requirement

24 that every claim had to be paid within 30 working days

25 or otherwise they would be found to have violated
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 1 Section 790.03?

 2      MR. STRUMWASSER:  Ambiguous as to "held."  What

 3 constitutes that a given -- a specific insurance

 4 company was held to those standards?  Does that mean

 5 that it was cited?  I just don't know what the word

 6 means in that context.

 7      THE COURT:  Do you understand the question?

 8      THE WITNESS:  No.

 9      THE COURT:  All right.

10          Can you rephrase?

11      MR. VELKEI:  Q.  Mr. Cignarale, have you

12 personally  ever taken the position in any other

13 enforcement action that the particular target of that

14 enforcement action was held to have violated Section

15 790.03 if there was even one claim that was paid

16 untimely?

17      MR. STRUMWASSER:  Assumes facts not in evidence,

18 that there's ever been another enforcement action.

19      MR. VELKEI:  There's never been an enforcement

20 action?  We've been talking about all the enforcement

21 actions.

22          Your Honor.

23      THE COURT:  All right.  Read the question back.

24      MR. VELKEI:  Seriously.

25          (Record read)
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 1      THE COURT:  Do you understand the question?

 2      THE WITNESS:  I --

 3      MR. STRUMWASSER:  The problem here is "you've

 4 personally taken the position."  The only way that he

 5 personally takes the position is by testifying or

 6 participating in settlement discussions, which is a

 7 whole different problem and is privileged.

 8          So that's the whole point of this is this the

 9 first case in which he personally has taken any

10 position.

11      THE COURT:  Are you asking about him personally or

12 the Department?

13      MR. VELKEI:  We'll start there, and then we can go

14 with anyone else within the Department.  So we can just

15 clarify, this is the first time he's taken this

16 position in an enforcement action.

17      MR. STRUMWASSER:  Excluding settlements?

18      THE COURT:  All right.

19      THE WITNESS:  Any time that we take an enforcement

20 action and we cite violations of that particular

21 statute, we are taking the position that all of the

22 instances are violations of law.  Every instance we

23 find that doesn't meet the 30-working-day standard is a

24 violation of law.  To that degree, yes.

25      MR. VELKEI:  Q.  Violation of law or violation of
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 1 Section 790.03?

 2      A.  Violation of both the 30-working-day statute

 3 as well as a violation of 790.03.

 4      Q.  What is the largest penalty ever assessed

 5 against a health insurer prior to today involving

 6 allegations of untimely claims?

 7      A.  I don't know the answer to that offhand.

 8      Q.  Fair to say you didn't consider that

 9 information in offering and recommending your penalty

10 here today?

11      A.  Correct, I don't believe it's relevant to

12 assessing the penalty for this particular category.

13      Q.  Interesting, because four days ago you said

14 the opposite.  But we'll get to that at a different

15 time.

16          Mr. Cignarale, have you evaluated -- can we

17 agree that, in order to try to design an error-free

18 system, it would be incredibly expensive to do so?

19      MR. STRUMWASSER:  There were three questions

20 there.  The first was argumentative, and the second and

21 third were just compound.

22          (Record read)

23      THE COURT:  I'll allow it.

24      THE WITNESS:  I would agree that there is a cost

25 involved with any system a company incorporates into
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 1 its processes.  And if that cost is high in order to

 2 comply with the law, then that's the cost.

 3      MR. VELKEI:  Q.  And you understand that that cost

 4 then is borne by the consumers in the context of

 5 premiums paid for health insurance, correct?

 6      MR. STRUMWASSER:  No foundation.

 7      MR. VELKEI:  No foundation?

 8      THE COURT:  If he knows.

 9      THE WITNESS:  It's possible, yes.

10      MR. VELKEI:  Q.  Have you ever seen an error-free

11 system in all your years at the Department?

12      MR. STRUMWASSER:  An error-free insurance system?

13 Gumball system?

14      THE COURT:  Overbroad, sustained.

15      MR. VELKEI:  Q.  Have you ever seen in the context

16 of insurance and your regulation of insurance a system

17 designed by an insurance company that was error free?

18      A.  Again, I'm not -- you know, sitting here

19 today, I'm not in a position to name specific companies

20 as to what systems they have or don't have.  Companies

21 should be putting systems in place that don't result in

22 violations of the law.

23          To the degree they do violate the law, even on

24 one instance, if it's knowing and/or indicates a

25 general business practice, it's a violation of law;
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 1 it's potentially actionable by the Department.

 2          Is the Department going to take action against

 3 an insurance company where the only thing wrong with

 4 that company is it found one violation and it gets no

 5 complaint against that company?  Probably not.

 6          But theoretically, yes, it would be a

 7 violation of law.  And theoretically, yes, if it is a

 8 violation of law, it would be subject to penalties.

 9      MR. VELKEI:  Can we have that question read back,

10 your Honor?

11          (Record read)

12      MR. STRUMWASSER:  He answered it.

13      THE COURT:  Okay.

14      MR. VELKEI:  There wasn't an answer.  He went on

15 about how a specific companies -- one violation can be

16 enough to subject them.  I'm just asking, it's a yes or

17 no question.

18      THE COURT:  Okay.

19      MR. STRUMWASSER:  Could the reporter read the

20 answer to that question?

21      THE COURT:  Yes.

22          (Record read)

23      MR. VELKEI:  So could I have an answer to that

24 question, your Honor?

25      THE COURT:  I think that answer went beyond the
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 1 question.

 2          Could you read the question again?

 3          (Record read)

 4      THE WITNESS:  No, with my prior explanation.

 5      MR. VELKEI:  I want to test a little bit more your

 6 assertion that you're familiar with how claims handling

 7 processing are conducted.

 8          Can you give me an estimate, Mr. Cignarale, of

 9 how many pieces of paper PacifiCare receives on a

10 monthly basis?

11      A.  No, I can't.

12      Q.  And you don't think that's relevant to your

13 assessment of whether penalties are appropriate based

14 on the number of untimely claims you found?

15      A.  Not in and of itself without context and other

16 facts placed to it.

17      Q.  Fair to say you were given no context or facts

18 around what is the volume of paper the company had to

19 receive on a monthly basis during the period in

20 question?

21      A.  Off the top of my head, I don't recall whether

22 I did or I didn't.  The company is in the business of

23 processing claims.  That business entails receiving

24 documents and paper.  The company, if it wants to be in

25 that business, needs to have systems in place to
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 1 properly handle and process those pieces of paper.

 2      Q.  Do you know how many members were utilizing

 3 the network, provider network, during the period in

 4 question?

 5      MR. STRUMWASSER:  Objection, "provider network" --

 6 the number of members varied greatly over the period.

 7 Exactly when does he want answered?

 8      MR. VELKEI:  2007.

 9      THE COURT:  Okay.

10      THE WITNESS:  I don't recall off the top of my

11 head.

12      MR. VELKEI:  Q.  Can you give me an estimate,

13 Mr. Cignarale?

14      MR. STRUMWASSER:  You want him to look in his

15 testimony?

16      MR. VELKEI:  Is that an objection?

17      THE COURT:  I'm sorry.  Could you read the

18 question back.

19          (Record read)

20      THE COURT:  Can you?

21      THE WITNESS:  The only estimate I can provide is,

22 based on 2007 covered lives, were at about 125,000

23 members.  Whether or not they all were utilizing the

24 network, I couldn't say.

25      MR. VELKEI:  Q.  It's your understanding that
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 1 those were the only members utilizing the network at

 2 issue?

 3      MR. STRUMWASSER:  Members of PLHIC?

 4      MR. VELKEI:  Q.  We can start there, yes, sure.

 5      A.  Yes, in terms of members of PLHIC, yes.

 6      Q.  So it's your understanding that the only --

 7 that the total number of members from PLHIC that were

 8 utilizing the network in 2007 were roughly 125,000

 9 members?

10      A.  All I'm testifying to is the number of covered

11 lives roughly in that 2010 -- 2007 time period of

12 125,000.

13      Q.  Would it surprise you to learn, Mr. Cignarale,

14 that there were over a million residents of this state

15 that were utilizing that network during the period in

16 question?

17      MR. STRUMWASSER:  Objection, irrelevant.

18      THE COURT:  I'll allow it.

19      THE WITNESS:  No, it wouldn't surprise me.

20 However, that's quite different than the number of

21 PLHIC members.

22      MR. VELKEI:  Q.  Presumably the State of

23 California has an interest in making sure all of those

24 members are adequately protected, right?

25      MR. STRUMWASSER:  Irrelevant.
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 1      THE COURT:  Overruled.

 2      THE WITNESS:  Presumably.

 3      MR. VELKEI:  I think it's a good time to break,

 4 your Honor.

 5      THE COURT:  Okay.  9:30 tomorrow.  Okay?

 6      MR. VELKEI:  Sounds good.

 7      THE COURT:  All right.

 8          (Whereupon, the proceedings recessed

 9           at 3:26 o'clock p.m.)
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 1 Thursday, December 15, 2011          9:45o'clock a.m.

 2                         ---o0o---

 3                   P R O C E E D I N G S

 4      THE COURT:  This is on the record before the

 5 Insurance Commissioner of the State of California in

 6 the matter of PacifiCare Life and Health Insurance

 7 Company.  This is OAH Case No. 2009061395,

 8 Agency No. UPA 2007-00004.

 9          Today's date is December 15th, 2011.  Counsel

10 are present.  Respondent is present in the person of

11 Mr. Jeffrey Toda.

12          And Mr. Strumwasser, you said you needed

13 something?

14      MR. STRUMWASSER:  Yes, your Honor.  I'd like to

15 get a resolution on the scheduling issue that we raised

16 off the record yesterday.  If you'd like, I'd like to

17 distribute a copy of the transcript from the

18 November 21 teleconference.

19      THE COURT:  Yes, I remember.  So what I propose --

20 I've been thinking about it all morning.

21          I propose we go Monday.  That should make up

22 for all the half hours that we took off in different

23 spots.  And I was responsible for some of the half

24 hours as well as other people.

25          So then Tuesday we can have for rebuttal if
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 1 you need it.  If you don't need it, with can not do

 2 that.

 3      MR. STRUMWASSER:  Your Honor, we had a commitment,

 4 a firm commitment from PacifiCare.  And you'll find it

 5 on 226161 and 22617 where Mr. Velkei repeatedly says,

 6 "I don't see any prejudice to anyone" for his asking to

 7 get an extra delay on commencement of Mr. Cignarale.

 8          He said, "If I can represent" -- on 22616 --

 9 "If I can represent that I will get the

10 cross-examination done in the remaining two weeks that

11 are allotted..."

12          And your Honor responded "okay."

13          And then Mr. Velkei kept arguing.

14          And on 22617, your Honor says, "I don't

15 understand what you're now complaining about.

16 Mr. Strumwasser just said it was okay with him if you

17 can complete it in the time you said."

18          Then Mr. Velkei reiterated, "Okay.  So we

19 can -- I mean, listen, I don't know what they'll do on

20 redirect or direct.  I can get the cross done by the

21 16th on that schedule.  I will represent that I will."

22          There have been -- I appreciate your Honor's

23 kindness about the delays, but the fact of the matter

24 is, these last two weeks have not been addressed any

25 differently than the prior 24 months.  There have been
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 1 no extenuating circumstances.

 2          Frankly, much of the time has been lost

 3 because of PLHIC's not being here, not being ready,

 4 asking to end early.  I won't go through all the

 5 instances where that occurred.  But the fact of the

 6 matter is we relied on it.

 7          And we understood that he was going to be done

 8 with cross on Friday.  All that remained to be done and

 9 the reason why I asked for Monday was for redirect.

10 And I was okay with Monday because I knew that we had

11 little or no redirect, and we still have little or no

12 redirect.

13          So Monday, I can get rid of it.  We can be

14 done Monday.  I have now plans.  I'm going to be -- I

15 have a flight out of Los Angeles to my wife's family on

16 Monday night.  I cannot be here Tuesday.

17          So I really think that there's no reason not

18 to hold PacifiCare to its commitment.

19      THE COURT:  Well, I know.  He did commit it.

20 They're responsible for some of the delays.  But I also

21 am responsible for some of it.  There's only so much

22 you can hear one day and retain it.

23          I've been pretty good about it.  But I'm --

24 you know, sometimes on Friday at 1:00 o'clock, it's not

25 going in.  And I need to be able to be comfortable that
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 1 it is.

 2          So we have shaved off time.  Seems to me one

 3 day would account for all the half hours that we

 4 missed.  If you have little or nothing, then we could

 5 go late on Monday and try and finish it.

 6      MR. STRUMWASSER:  I have a connecting flight.

 7      THE COURT:  Okay.

 8      MR. STRUMWASSER:  But let me ask this then.  Can

 9 we reserve an hour at the end of the day --

10      THE COURT:  Yes.

11      MR. STRUMWASSER:  -- on Monday so that cross ends

12 at 3:00, and if we have redirect, we'll do it right at

13 3:00 o'clock and be done.

14      THE COURT:  That's fine with me.  And that seems

15 fair to me.

16      MR. VELKEI:  Could we start at 8:30 just on

17 Monday, just to make sure?

18      THE COURT:  We could.

19      MR. VELKEI:  That's fine, your Honor.  Terrific.

20      THE COURT:  I think we can start at 8:30 tomorrow

21 if you want.

22      MR. VELKEI:  That would be great.  As long as

23 there's no problem with that, I'd appreciate it.

24      THE COURT:  No, I don't have any problem with

25 that.  Why don't we start at 8:30 tomorrow.
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 1      MR. STRUMWASSER:  That would be fine.

 2      THE COURT:  Since you're all here anyway.

 3      MR. VELKEI:  I do want to --

 4      THE COURT:  Actually, we can probably go a little

 5 later tomorrow than I originally thought.  Because of

 6 my surgery, they've reassigned the case to somebody

 7 else.  I have to be around to help with something else.

 8 But if we went to 2:00 or something tomorrow, it

 9 wouldn't be a tragedy.

10      MR. STRUMWASSER:  That's fine with us.

11      MR. VELKEI:  That would be terrific.

12          And we have an issue, your Honor, with regard

13 to Mr. Cignarale.  But I suggest we take it up at the

14 end of the day and sort of focus our time on him since

15 he's here.  But there is something we want to take up

16 with the Court about the discovery and the documents

17 we've been presented or not presented with at this

18 point.

19      THE COURT:  So we're not going to go Tuesday.

20 You're not available.  So I can get rid of that.

21      MR. STRUMWASSER:  Thank you, your Honor.

22      THE COURT:  We're going to start 8:30 on Monday,

23 and we can go -- we have to finish by 4:00 though.

24      MR. VELKEI:  Thank you, your Honor.

25      THE COURT:  So use your time wisely.
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 1                      TONY CIGNARALE,

 2          called as a witness by the Department,

 3          having been previously duly sworn, was

 4          examined and testified further as

 5          hereinafter set forth:

 6         CROSS-EXAMINATION BY MR. VELKEI (Resumed)

 7      MR. VELKEI:  Q.  Good morning, sir.  How are you

 8 doing today?

 9      A.  Fine, thank you.

10      Q.  I'd like to show you if I could what's been

11 entered into evidence as Exhibit 5407, which is the CDI

12 procedures manual for the market conduct division.

13      THE COURT:  It's part of it, correct?  It's not

14 the entire?

15      MR. VELKEI:  I think this one is the entire one.

16 I believe it is, your Honor.

17      THE COURT:  Mr. Gee, is this the complete one?

18      MR. GEE:  We'll check it, your Honor.

19      MR. VELKEI:  Q.  Sir, my questions are going to be

20 focused on Page 1.

21          Chuck, maybe you can put that up on the

22 screen.

23          But feel free to take as much time as you need

24 with the document.

25      THE WITNESS:  Okay.
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 1      MR. VELKEI:  Q.  Do you recognize 5407, sir?

 2      A.  Yes, it looks familiar.

 3      Q.  I'd like to focus if we can on the description

 4 of the values that are reflected on Page 1, "Honest,

 5 open, and fair," "Knowledgeable, accurate, and

 6 consistent," "Accessible, responsive, and accountable,"

 7 "Efficient, effective, and to provide innovative

 8 leadership."

 9          Do you agree that those are the values of the

10 Department?

11      A.  I would agree that those are the values of --

12 those are or were the values at the time this document

13 may have been written, whether or not subsequent

14 commissioners may have changed -- this is the

15 Department values, vision and mission.  So it's not

16 something that my branch would have necessarily

17 created.

18          It would have been something that the

19 Commissioner or executive staff may have created that

20 we just input into the document.

21      Q.  Are you aware of any changes having been made

22 to the stated value of the Department of Insurance?

23      A.  I don't know offhand.

24      Q.  Can we agree, sir, that it would be reasonable

25 for the Department to conduct itself pursuant to those
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 1 values?

 2      A.  Sure.

 3      Q.  Going on, then, if we can to the mission.

 4 First part of that mission is to protect consumers.

 5 That does remain the first and foremost mission of

 6 Department of Insurance, correct?

 7      A.  Yes.

 8      Q.  Would you also agree that part of mission is

 9 to foster a vibrant, stable marketplace, sir?

10      A.  I will agree this is what the document says.

11 Certainly in general terms I don't take issue with it.

12      Q.  Let me just sort of back up.  And going

13 through what's defined as the mission of the Department

14 of Insurance to protect consumers, foster a vibrant,

15 stable marketplace, maintain an open equitable

16 regulatory process, and fairly and impartially enforce

17 the law, does that continue to be the mission of

18 Department of Insurance, sir, to the best of your

19 knowledge?

20      A.  I don't know if it's changed since the new

21 Commissioner has come in.  I don't have any reason to

22 suggest that it would be much different.

23      Q.  So is there anything that's identified in the

24 manual for your market conduct division that you think

25 is inconsistent with the mission of the Department of
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 1 Insurance in your opinion?

 2      A.  Not offhand, without reviewing it.

 3      Q.  So presumably you would agree with me that it

 4 is reasonable for an insurer to expect that the

 5 Department conduct itself pursuant to this mission

 6 statement, correct?

 7      A.  I would -- yes and no.  I mean, I would agree

 8 that the Department should strive to achieve its

 9 mission.  What the insurers expect is not something

10 that I can answer to.

11      Q.  On that note, presumably it's important for

12 the Department to interpret the law in a manner

13 consistent with the stated mission, correct?

14      A.  No, I wouldn't agree with that.  I would

15 suggest that we're required to interpret the law under

16 its reasonable interpretation regardless of what a

17 mission might say or not say.

18      Q.  Presumably to the extent possible consistent

19 with the mission statement reflected here, correct?

20      A.  Sure, where possible, yes.

21      Q.  What do you think is meant by an "open,

22 equitable regulatory process" in your opinion?

23      A.  It's a very broad term, it -- again, this is a

24 department-wide mission.  It means in some ways

25 having -- you know, there's a lot of functions of the
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 1 Department, whether that's in the financial

 2 surveillance area where exams are done of companies,

 3 solvency is looked at, licensing of agents and brokers,

 4 or whether it's in the consumer protection and

 5 enforcement area that, where possible and where it

 6 doesn't jeopardize, you know, the -- for example,

 7 investigatory enforcement functions of the Department,

 8 that the Department should strive to be open and

 9 equitable in its processes.

10      Q.  And "open" is another word for "transparent,"

11 would you agree?

12      A.  I don't know.  It's possibly a synonym, but

13 again, "open," whether the term "open" is used or

14 "transparent" is used, it certainly would be with the

15 caveat that it certainly shouldn't jeopardize an

16 investigation or potential enforcement action.

17          And there are many situations where, if we're

18 investigating an insurance company, we're not going to

19 be open with that company in terms of the deliberative

20 process, the consultation with attorneys, many aspects

21 of that investigation.  So...

22      Q.  Was there any concern in this case that being

23 open and transparent would have jeopardized an

24 investigation or potential enforcement action by the

25 Department?
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 1      A.  I don't have any specifics in mind, but with

 2 every case that is being investigated by the Department

 3 from any function within the Department, when we're

 4 investigating one of our licensees, there's always that

 5 consideration of ensuring that the investigation is

 6 sound and moves forward in a way that does not

 7 jeopardize the Department's ability to take enforcement

 8 action should it desire or feel the need to do so at a

 9 later date.

10      Q.  But to be clear, you're not aware of any

11 concern of that nature in this case, correct?

12      A.  Not specifically, but again, it's a concern of

13 the Department in any case that we handle.

14      Q.  Does the Department maintain any written

15 standards that govern how this mission statement should

16 be implemented?

17      A.  I don't know off the top of my head.  I know

18 that there are various procedures within various

19 functions of the Department that have various processes

20 in place, some of which are -- entail communications

21 with the company as guidelines for the employees to

22 conduct their work.

23          Some of those functions are mandated by

24 statute.  Some of those functions are merely internal

25 guidelines for the Department to operate itself.
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 1      Q.  What steps do you take as the deputy

 2 commissioner of this particular branch to ensure that

 3 people within your branch are actually complying with

 4 the procedures and manuals that are part of the

 5 Department's records?

 6      A.  My expectation is that the supervisors and

 7 managers in the market conduct division, for example,

 8 are, where appropriate and possible, following the

 9 general guidelines in the procedures and following, you

10 know, the applicable statutes that pertain to their

11 functions.

12      Q.  Who has the discretion to decide when it's

13 appropriate and possible to follow the regulation or

14 handbooks that are contained or maintained by the

15 Department?

16      MR. STRUMWASSER:  Assumes facts not in evidence.

17      THE COURT:  I'm sorry.  Could you read the

18 question.

19          (Record read)

20      THE COURT:  I'll allow it if you know.

21      THE WITNESS:  Certainly it's within any of the --

22 all the way from the deputy commissioner, in my

23 position, all the way to the rank-and-file staff, even

24 the examiner, to determine, based on the particular

25 issue they're dealing with and what the particular
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 1 aspect of that procedure is, whether it makes sense to

 2 conduct itself according to that guideline that's in

 3 the procedure manual or whether it may necessitate

 4 operating itself outside of that guideline.

 5          They will certainly be answerable should the

 6 supervisor or the manager feel that the actions of that

 7 examiner weren't appropriate or could have been done

 8 better.

 9      MR. VELKEI:  Q.  On this topic of there will be --

10 that staff will be answerable to the extent that there

11 are problems or deviations from standard procedure, in

12 this case, sir, the Department itself raised concerns

13 about conduct by Ms. Rosen in connection with this

14 particular case and her approach to it.

15          Has the Department taken any action with

16 regard to Ms. Rosen and the improprieties that they've

17 admitted to with regard to the PacifiCare

18 investigation?

19      MR. STRUMWASSER:  Objection.

20      THE COURT:  Sustained.

21      MR. VELKEI:  Q.  Moving on then and focusing on

22 the term "consistent," the value that the company, the

23 Department be knowledgeable, accurate and consistent,

24 we can certainly agree, Mr. Cignarale, that the CDI is

25 not being consistent in its approach here with what it
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 1 has historically done, correct?

 2      MR. STRUMWASSER:  Ambiguous, assumes facts not in

 3 evidence.

 4      THE COURT:  I'll allow it if you know.

 5      THE WITNESS:  I have no reason to believe it's

 6 not.

 7      MR. VELKEI:  Q.  Well, they're certainly not being

 8 consistent in terms of the amount of penalty being

 9 recommended in this case as compared to penalties

10 assessed in other cases, correct?

11      A.  I would have to disagree with the use of the

12 term "consistent" in that aspect, in the sense that

13 this case is much different than other cases, and

14 therefore, in my opinion, all of the cases that I'm

15 aware of have been handled consistent with the facts of

16 those particular cases and consistent with the

17 Department's interpretation of the laws we're required

18 to enforce.

19      Q.  Is it your testimony, sir, that the penalty

20 that's being recommended in this case is consistent

21 with the penalties assessed in other enforcement

22 actions brought by the Department?

23      MR. STRUMWASSER:  Vague as to "enforcement

24 actions."

25      THE COURT:  I'll allow it.
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 1      THE WITNESS:  Again, I think it's consistent in

 2 the sense that the Department strives to ensure that it

 3 looks at the facts for each case on a consistent basis

 4 and applies the law consistently, and therefore, the

 5 fact that different penalties may exist is a factor of

 6 several reasons.

 7          One particular reason is the difference

 8 between penalties associated with settlements and

 9 penalties associated with enforcement actions and the

10 administrative hearing process.

11          Another reason is that the facts of each case

12 are different and the number of violations that the

13 Department is enforcing is different.

14      MR. VELKEI:  Q.  Are you contending that the

15 actions at issue in this case are far worse than

16 anything the Department has seen in the other cases

17 where penalties have been assessed?

18      A.  Yes.

19      Q.  And we talked about based upon the number of

20 violations being alleged; that was a reason that you've

21 stated previously, correct?

22      A.  Yes, both the number and just the -- so many

23 different facets of the operation that were defective

24 or deficient.  And everywhere the Department looked,

25 there was a problem.
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 1      Q.  Did you look at those same operations for the

 2 other health insurance companies that were the subject

 3 of an enforcement action, Mr. Cignarale?

 4      A.  I'm not in a position to state what we did or

 5 didn't look at on any individual specific action that

 6 we may have taken in the past.

 7          I will say that the action that we take in any

 8 case is dependant on two main factors -- one, kind of a

 9 generic or standard review of a company's practice, but

10 probably more importantly, a targeted look at issues

11 that become present for that particular company because

12 of complaints that are filed and other sources of

13 information that we may get that may lead us in a

14 certain direction to look at issues for that particular

15 company.

16      Q.  Mr. Cignarale, we talked -- there's been a lot

17 of discussion about the criticisms of the integration

18 practices reflected in the assumptions in your written

19 testimony.  Do you recall discussing that generally?

20      A.  Yes.

21      Q.  Has the Department ever conducted an

22 investigation of the integration practices of other

23 health insurers who have merged in California?

24      A.  I'm not in a position to know one way or the

25 other.  I guess I would respond in the sense that it's
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 1 not so much a matter of integration practices, whether

 2 they exist or not.  It's a question of any practices

 3 that the company performs, whether they be transition

 4 practices, whether they be either normal operations,

 5 whether it be from outsouring, whether it be from

 6 in-house activity, whether it be from any activity.

 7          That fact alone is not a determining factor as

 8 to where the Department will go with the case.  It's

 9 merely potential evidence for either mitigating or

10 aggravating factors or willful, unwillful and those

11 kinds of situations.

12      Q.  I take from that you don't know whether the

13 Department has ever looked at the operations of other

14 health insurance companies in connection with

15 integration practices.

16      A.  I don't know.

17      Q.  So you personally have no basis to compare the

18 integration practices of this company as compared to,

19 for example, Anthem WellPoint, correct?

20      A.  Correct.  But again, it's not the whether or

21 not a company has integration practices.  It's whether

22 any practices, whether they be integration practices or

23 other practices, result in violations of the law.  And

24 that's when the Department will seek to correct those.

25      Q.  Now, were you -- you were certainly with the
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 1 Department at the time of the Anthem WellPoint merger,

 2 correct?

 3      A.  Yes.

 4      Q.  And there was certainly a number of complaints

 5 that arose out of that merger, including a substantial

 6 number from the CMA, correct?

 7      A.  I'm not aware of -- I don't have the

 8 information to respond.

 9      Q.  As the head of the branch that was responsible

10 for both consumer complaints and the market conduct

11 division, certainly since 2007, are you aware of any

12 action or investigation being taken of Anthem

13 WellPoint's integration practices after the merger?

14      MR. STRUMWASSER:  I'm going to object to the use

15 of the term "integration."  So far as I know, there was

16 no integration of two operating insurance companies.

17      THE COURT:  Well, it assumes a fact not in

18 evidence.  I'll sustain the objection.

19      MR. VELKEI:  Your Honor, it was the largest merger

20 in the history of the United States for health

21 insurance.  By definition there would have to have been

22 an integration of the two separate companies.

23      THE COURT:  I don't have that information.

24      MR. VELKEI:  Q.  But fair to say, at least as far

25 as you know, the Department never investigated any of
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 1 the practices or operations after the merger of Anthem

 2 WellPoint, correct?

 3      A.  I don't know off the top of my head.  But I

 4 would state that not every issue that the Department --

 5 every function the Department conducts is brought to my

 6 attention.

 7          The ones that are brought to my attention are

 8 typically ones that spiral upward to me because of big

 9 problems that occur and that are generated from either

10 the consumer services side or the market conduct side.

11          So there are a lot of issues that the

12 Department looks at that I've never seen because they

13 don't rise to the level of being either the level of

14 egregiousness of acts or the multitude of acts that

15 would have been brought to my attention.

16      Q.  Has the Department ever looked at the

17 integration practices of any company other than

18 PacifiCare/United, to the best of your knowledge?

19      A.  Again, I'm not aware of any.

20      Q.  So you really have no basis to compare this

21 particular integration and what happened as compared to

22 any of the other health insurers that have been the

23 subject of a merger in California?

24      MR. STRUMWASSER:  Argumentative, and continues to

25 incorporate facts unknown.
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 1      MR. VELKEI:  Not intending to be argumentative.

 2      THE COURT:  Can you read the question.

 3          (Record read)

 4      THE COURT:  I'll allow it.

 5      THE WITNESS:  No.  But again, from my perspective,

 6 it's irrelevant whether an unfair practice is derived

 7 from integration practices, outsourcing, in-house

 8 activities, et cetera.  They either have occurred or

 9 they haven't occurred.  And the Department will take

10 action when it feels appropriate, regardless of what

11 the source of those unfair practices are.

12      MR. VELKEI:  Q.  But the integration practices are

13 very much relevant to your recommendation of a penalty

14 in this case, correct?

15      MR. STRUMWASSER:  Argumentative.

16      THE COURT:  Overruled.

17      THE WITNESS:  Correct in the sense that they're

18 relevant to various of the categories to reflect

19 conclusions that I drew with regard to either

20 mitigating or aggravating factors, whether an act was

21 done -- committed knowingly, whether it was willful, et

22 cetera.

23      MR. VELKEI:  Q.  Is it your position,

24 Mr. Cignarale, that the harm in this case is worse than

25 what you've seen with respect to the harm in the other
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 1 insurance companies that have been the subject of an

 2 enforcement action?

 3      MR. STRUMWASSER:  Asked and answered.

 4      THE COURT:  I'm sorry.

 5          (Record read)

 6      THE COURT:  I do believe it was asked before and

 7 answered.

 8      MR. VELKEI:  Your Honor, I'm just following up on

 9 the concept of why this case -- why, looking at those

10 prior penalties and what's being recommended here, he

11 believes the approach is consistent.

12          So we're going through -- he said there are a

13 number of facets to that, and I'm just trying to

14 explore what's included.

15      THE COURT:  You asked that question before, and

16 you got an answer before.  You don't need another one.

17      MR. VELKEI:  Thank you, your Honor.

18      Q.  Anything else that stands out, in your

19 opinion, sir, that makes you believe that the approach

20 being taken here is consistent with the penalties in

21 prior cases?

22      A.  No.

23      Q.  All right.  I understand that you testified

24 that you looked at parts of Dr. Kessler's report; is

25 that correct?
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 1      A.  Yes.

 2      Q.  I'd like to put that in front of you if I

 3 could, sir.  And I would like you to identify for the

 4 record what parts of the report you actually read if

 5 you don't mind.

 6      THE COURT:  It's 5621.

 7      THE WITNESS:  I don't recall specifically what

 8 parts I read.  I skimmed through the document, read

 9 various sections of it.  I don't have any recollection

10 of what specific paragraphs or sentences or sections

11 that I read.

12      MR. VELKEI:  Q.  Can we agree that you gave it

13 no -- you didn't give any of the opinions reflected in

14 this report any weight in terms of your recommendation

15 of a penalty in this case?

16      MR. STRUMWASSER:  Other than the part that he

17 cited?

18      MR. VELKEI:  He didn't cite any parts.

19          Let me withdraw.

20      Q.  I believe there's a reference in your written

21 testimony to the probability of detection, correct?

22      A.  Yes.

23      Q.  Okay.  Other than the references to the

24 probability of detection in Dr. Kessler's report, can

25 we agree that you gave no weight to his conclusions or
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 1 opinions that are reflected in there?

 2      A.  Yes, I don't know that I did.  So, yes.

 3      Q.  Now, Dr. Kessler is a very distinguished

 4 economist in this state, correct, Mr. Cignarale?

 5      MR. STRUMWASSER:  No foundation.

 6      THE COURT:  I'll allow it if he knows.

 7      THE WITNESS:  I don't know.

 8      MR. VELKEI:  Q.  Did anything that he stated in

 9 his report concern you?

10      A.  I would have to read the report again.

11      Q.  Well, if you would just kind of flip through

12 it, and if there's anything in there that concerned

13 you, perhaps you could single it out for us.

14      MR. STRUMWASSER:  That's not fair.  He said if he

15 wants to do a review of the document, he'll have to

16 read it.

17      MR. VELKEI:  I didn't ask him to do a review.  He

18 said he skimmed the report.  And my question was, "Was

19 there anything you saw in there that concerned you?"

20      MR. STRUMWASSER:  He said he skimmed the report

21 and --

22      THE COURT:  He would have to read it to tell you

23 the answer to that question.

24          Did you want time to read it?

25      MR. VELKEI:  Happy to give you as much time as you
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 1 need.

 2      THE WITNESS:  If you want me to read the entire

 3 document, I'll take a look at it.

 4      MR. VELKEI:  I don't think that was the

 5 suggestion.

 6      THE WITNESS:  I'm not in a position to respond to

 7 certain issues that are probably in this report with

 8 regard to any kind of economic theory and those sorts

 9 of things, so...

10      MR. STRUMWASSER:  It's worth noting also that some

11 of the report's stricken.

12      MR. VELKEI:  Well, there's some of the report that

13 the Court found irrelevant because the CDI's expert

14 testimony was stricken, to be precise.

15      THE COURT:  All right.  Mr. Velkei, do you want

16 him to take the time to read this and answer your

17 questions?

18      MR. VELKEI:  I'm going to try to short-circuit it

19 a little bit because I know we're short on time.

20      Q.  So do you recall seeing anything in your

21 review of the report that concerned you?

22      MR. STRUMWASSER:  Asked and answered.

23      THE COURT:  He said he would have to read it.

24      MR. VELKEI:  Q.  So you don't recall anything as

25 you sit here, sir?
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 1      A.  I don't recall one way or the other.  I would

 2 have to read the report.

 3      Q.  Why don't we turn, if we can, to Appendix E of

 4 the report.

 5          Chuck, if you could turn to the actual chart

 6 that's in here.  It's E1.

 7      MR. STRUMWASSER:  Is there a question pending?

 8      THE COURT:  I don't think so.

 9      MR. VELKEI:  I'm giving him an opportunity to look

10 at it.

11          Just let me know when you're done, sir.

12      THE WITNESS:  Okay.

13      MR. VELKEI:  Q.  Did you look at Dr. Kessler's

14 analysis of what the penalty in this case would look

15 like if it was assessed based on historical penalties

16 against other health insurers?

17      MR. STRUMWASSER:  I'm going to object.  This is a

18 complicated document with lots of embedded assumptions

19 that are not apparent from looking at this page.  I

20 think it's misleading and inappropriate to ask

21 questions about it.

22      MR. VELKEI:  I asked him if he looked at it.  I

23 don't understand what's misleading about that.

24          (Record read)

25      THE COURT:  Overruled.
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 1      THE WITNESS:  I don't recall specifically what

 2 level of detail I may have seen this document.  I would

 3 just say that, to the degree these are settlements,

 4 they wouldn't have much of a bearing on my analysis

 5 conducted in this case.

 6      MR. VELKEI:  Q.  So you're not in a position to

 7 evaluate the methodology that he applied?

 8      MR. STRUMWASSER:  Mischaracterizess his testimony,

 9 argumentative.

10      THE COURT:  Rephrase.

11      MR. VELKEI:  Q.  Are you in a position today to

12 evaluate the methodology that Dr. Kessler applied?

13      A.  No, I'm not in a position to evaluate it given

14 that I haven't had the opportunity to look at it in any

15 level of detail to know whether -- where I would land

16 on it.

17      Q.  But to be clear, you did have the opportunity,

18 you just didn't take it, correct, Mr. Cignarale?

19      MR. STRUMWASSER:  Argumentative.

20      THE COURT:  Sustained.

21      MR. VELKEI:  Q.  I'd like you to do me a favor.

22 And I just want to make sure I understand the

23 categories of intangible harm that you've previously

24 mentioned.

25          I think one of them was harm to the process,
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 1 correct?

 2      A.  Harm to the regulatory process.

 3      Q.  Let's just start there.

 4          Are you suggesting that there wasn't harm to

 5 the regulatory process in connection with the actions

 6 by Blue Cross, Blue Shield and Health Net?

 7      A.  No.

 8      Q.  So there was harm to the regulatory process in

 9 those instances as well?

10      A.  I would assume so.

11      Q.  Are you in a position to say that the harm to

12 the regulatory process here is worse than in those

13 three instances?

14      MR. STRUMWASSER:  Objection, that's actually a

15 compound question since he assessed the harm to the

16 regulatory process category by category.

17      THE COURT:  I'll allow it.

18      MR. VELKEI:  Thank you.

19          Can we have the question?

20      THE COURT:  Yes.

21          (Record read)

22      THE WITNESS:  Yes.  You know, in general, yes.

23 Certainly based on the myriad different types of

24 violations in this particular case, the sheer number of

25 violations in this particular case, the extensive lack
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 1 of cooperation on behalf of PacifiCare with regard to

 2 resolving issues in a timely fashion as they were

 3 brought to the company's attention, continuous

 4 submission of documentation to supposedly support

 5 either corrective action that was taken or that no

 6 violations have occurred, the Department finding

 7 several discrepancies within those documents, all of

 8 that would in my opinion lead to the conclusion yes.

 9      MR. VELKEI:  Q.  Prior to offering the recommended

10 penalty in this case, did you take a look and evaluate,

11 sort of take time to actually evaluate the potential

12 harm to the regulatory process by these three health

13 insurers in rescinding member coverage?

14      MR. STRUMWASSER:  Which three?

15      THE COURT:  I assume he's talking about Anthem

16 Blue Cross, Blue Shield and Health Net.

17      MR. VELKEI:  Yes, your Honor.

18      THE WITNESS:  To me?

19      MR. VELKEI:  Most of the questions are.

20      THE COURT:  Could your reread the question.

21          (Record read)

22      THE WITNESS:  I don't recall specifically.  Again,

23 I was not the primary participant in the settlement

24 negotiations and the ultimate penalties and the

25 analysis of potential penalties and what those other
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 1 corrective actions were.

 2          I would also state that, to the degree that

 3 the Department analyzed the settlement penalty regs --

 4 regulations that are different than the 2695.12

 5 regulations that are used solely for purposes of

 6 penalty for enforcement actions and administrative

 7 hearing process, that the Department would have looked

 8 at those settlement penalty regulations and therefore,

 9 if that was one of the factors within those

10 regulations, then the Department would have looked at

11 those.

12      MR. VELKEI:  Q.  Thank you for reminding me

13 because I know we put a pin in what those regulations

14 were.

15          Can you tell me specifically the regulations

16 that you're referring to, just a cite?

17      A.  Yes, it's 2591 of the California Code of

18 Regulations.

19      Q.  To be clear, that body of regulations was not

20 specifically promulgated in connection with 790.03,

21 correct?

22      A.  Yes, it was.

23      Q.  I'll take a look at that.  In the meantime,

24 though, fair to say, sir, you are not in a position to

25 compare the level of cooperation by PacifiCare as
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 1 compared to Blue Cross, Blue Shield, or Health Net,

 2 correct?

 3      A.   Incorrect in the sense that, if the level of

 4 cooperation had been as dismal as it was for

 5 PacifiCare, it certainly would have been brought to my

 6 attention, both many times and to a larger degree than

 7 I was aware of it.

 8          And frankly, I wasn't aware that there was a

 9 significant issue with regard to that aspect with the

10 other companies.

11      Q.  So because you weren't aware of significant

12 issues, you just assumed that the level of cooperation

13 was better for those three health insurers?

14      MR. STRUMWASSER:  Argumentative.

15      MR. VELKEI:  Not intended to be.

16      MR. STRUMWASSER:  "You just assumed."

17      THE COURT:  Yes, rephrase.

18      MR. VELKEI:  Thank you, your Honor.

19      Q.  So you assumed that the level of cooperation

20 was better in those three other instances because

21 you've not heard that there were any problems around

22 that issue?

23      A.  Given all the problems that I heard -- yes, to

24 a certain degree.  Given all the problems that existed

25 with the PacifiCare case, it's very unlikely I would
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 1 have heard about it from my staff had there been

 2 similar problems to a similar degree with the other

 3 companies.

 4      Q.  You don't know one way or the other?

 5      MR. STRUMWASSER:  Argumentative.

 6      THE COURT:  Do you know one way or the other?

 7      THE WITNESS:  To the best of my information, I

 8 believe that PacifiCare's was much worse than the other

 9 companies.

10      MR. VELKEI:  Q.  And to the best of your -- why

11 don't you specify, then, specifically what information

12 you're relying upon for that conclusion.

13      MR. STRUMWASSER:  I think that was asked and

14 answered.

15      MR. VELKEI:  I think it's the lack of information

16 that he's relying upon.  But I don't want an

17 argumentative objection, so I thought I would just try

18 to make it open-ended.

19      MR. STRUMWASSER:  But if it's a question, if he's

20 asking him to enumerate what the lack of information

21 was --

22      MR. VELKEI:  I'm just asking him so he can say

23 what's the information, "there was a lack of it."  And

24 we can move on.

25      THE COURT:  Can you read the question.
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 1          (Record read)

 2      MR. STRUMWASSER:  Ambiguous.

 3      THE COURT:  Okay.  Sustained.

 4      MR. VELKEI:  Q.  Your statement, sir, is,

 5 "To the best of my information, I believe that

 6 PacifiCare's was much worse than the other companies."

 7          When you say your information, what

 8 information are you referencing there, sir?

 9      A.  Specifically the information with regard to

10 essentially the same staff in all of these actions with

11 regard to -- specifically with regard to PacifiCare,

12 all of the information that I received and the lack of

13 information received from my staff on the other

14 companies leads me to that conclusion.

15      Q.  We do agree that you had limited involvement

16 in those three other cases, sir?

17      A.  Yes, I had limited involvement.  But I had in

18 essence the same level of involvement of those cases as

19 I had with this case up until this current role, with

20 the exception of the advisements and notices from my

21 staff as to the problems that were occurring in this

22 company.

23      MR. VELKEI:  I'm sorry, sir.  I didn't understand

24 what you meant by that.  Could you explain a little bit

25 more?
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 1      THE WITNESS:  Can I have the original question.

 2      THE COURT:  Yes.

 3      MR. STRUMWASSER:  And I guess his answer too?

 4      THE COURT:  Yes.

 5          (Record read)

 6      THE WITNESS:  Again, I had in essence the same

 7 level of involvement with PacifiCare as I had with the

 8 other companies in that my staff, my examiner staff, my

 9 consumer services staff, my market conduct staff, and

10 the management team performed most of the activities

11 related to those cases as well as to this PacifiCare

12 case.

13          I was not a first-hand participant in most of

14 the activities with those cases as well as with the

15 PacifiCare case.  The only additional level of

16 involvement that I had with PacifiCare was the notices

17 and advisements from my staff as to the various

18 problems that were occurring with regard to the

19 consumer services issues that weren't being resolved in

20 a timely fashion and those kinds of issues.

21      MR. VELKEI:  Q.  Did you appoint an investigative

22 team on the complaint, consumer services side, to look

23 at complaints for Blue Cross, Health Net, or Blue

24 Shield?  Let me withdraw that.

25          In connection with PacifiCare, there was a
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 1 special investigative team that was set up to look at

 2 complaints involving PacifiCare, correct?

 3      MR. STRUMWASSER:  I'm just going to object on

 4 vague.  It's not Mr. Velkei's fault, but as your Honor

 5 knows, the Department has investigators, and then it

 6 has compliance officers.  And I think he's referring to

 7 the team that's the compliance officers.

 8      THE COURT:  Compliance team?

 9      MR. VELKEI:  Yes, your Honor.

10      THE COURT:  Okay.

11      THE WITNESS:  Can I have the question?

12      THE COURT:  Sure.

13          (Record read)

14      THE COURT:  Team of compliance officers.

15      THE WITNESS:  Yes, I believe so.  I don't recall

16 that I was involved in that decision.  However, it's

17 very common for the Department to set up compliance

18 teams, so to speak, for either targeted issues such as

19 maybe surety and bond issues that may crop up, and we

20 want a certain level of consistency within the

21 complaints that are handled, or whether that be

22 auto body repair complaints that has its own group of

23 compliance officers that look at those, or in reference

24 to certain problem companies where the issues are so

25 significant and the complaints are so numerous that the
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 1 Department will sometimes set up compliance teams for

 2 those issues also.

 3      MR. VELKEI:  Q.  Did the Commissioner require

 4 weekly reports on Blue Shield, Blue Cross, and Health

 5 Net in the same way that he did with PacifiCare, sir?

 6      MR. STRUMWASSER:  I don't think there's any

 7 foundation.

 8      THE COURT:  If you know.

 9      THE WITNESS:  I don't know that the Commissioner

10 required it in any -- for PacifiCare or the other

11 companies.

12      MR. VELKEI:  Q.  You were involved in making

13 regular reports to the deputy commissioner for the

14 purposes of Commissioner Poizner on certain designated

15 complainants related to PacifiCare and United, correct?

16      A.  I don't know off the top of my head.  I know

17 that I was responsible for reporting back to the

18 Commissioner on a multitude of cases involving several

19 companies, not just PacifiCare.

20      Q.  Let's focus on PacifiCare though.  There were

21 actually, as stated in the files that we received from

22 the Department, statements by your staff that the

23 Commissioner had a personal interest in some of the

24 complainants involving PacifiCare.  Do you recall that,

25 sir?
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 1      A.  No, I don't recall that to any level of

 2 detail, but it's not uncommon for the Commissioner at

 3 the time or any commissioner to be given information

 4 with regard to specific complaints and specific

 5 complainants and ask the consumer services division or

 6 even me to take a look at the issue and report back to

 7 him as to either the conclusion or whether there is a

 8 certain legal issue or a factual issue that he has an

 9 interest in knowing the answer to.

10      Q.  Is it often the case that Commissioner Poizner

11 would designate complainants that the Department didn't

12 have jurisdiction over as those demanding his personal

13 attention?

14      MR. STRUMWASSER:  Assumes facts not in evidence.

15      THE COURT:  I'm sorry.  Could you read the

16 question?

17      MR. VELKEI:  I'm happy to rephrase.

18      THE COURT:  All right.

19      MR. VELKEI:  Q.  It was in fact the case, sir,

20 that Commissioner Poizner wanted regular reports on

21 complainants that were outside of the jurisdiction of

22 the CDI related to PacifiCare and United, correct?

23      A.  I don't have any recollection of that.  It

24 would typically work -- especially in the area of

25 health insurance where jurisdiction is not always known
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 1 at the time a complaint is received -- that, if the

 2 Department, the compliance officers, our consumer call

 3 center, even me and even the Commissioner, if we

 4 receive a complaint and we then begin to process that

 5 complaint, there is a chance that, in the end, that

 6 jurisdiction may be the U.S. Department of Labor if

 7 it's a self-funded plan; it could be the Department of

 8 Managed Healthcare if it's a Knox-Keene type of plan;

 9 and if it's an indemnity plan, it could be the

10 Department of Insurance.

11          We will, in many times, open up that case, see

12 if we can help where possible, and if it ends up not

13 being Department jurisdiction, look at the issue and

14 decide whether it's worth having the complainant spend

15 more time going through an entirely different

16 regulatory function with another agency or whether it's

17 something that we might think we can still assist that

18 consumer with and attempt to resolve.

19          In the end, if it becomes a potential

20 violation or enforcement action, it wouldn't be

21 something the Commissioner or the California Department

22 of Insurance would take action on with regard to

23 products that are not within the Department's

24 jurisdiction.

25      Q.  Okay.  And forgive me.  We got a little
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 1 distracted from the question about the harm to the

 2 regulatory process and how it compared to Blue Shield,

 3 Blue Cross, and Health Net.

 4          You mentioned that the level of cooperation

 5 was much lower with regard to PacifiCare.  Could you

 6 please specify in what ways, Mr. Cignarale?

 7      MR. STRUMWASSER:  I really think that is asked and

 8 answered.

 9      THE COURT:  I'll allow it.

10      MR. VELKEI:  Thank you, your Honor.

11      THE WITNESS:  There were several ways.  I mean,

12 to -- I don't have at my fingertips all of the various

13 ways.  I recall being briefed at times with regard to

14 the lack of cooperation in several aspects, whether

15 that be the long time it took to resolve the

16 preexisting condition issue, the time it took to

17 resolve the phones not being answered.

18          Days for phones not being answered is a very

19 crucial issue to the Department.  It implies that, "Is

20 this company going to be in business tomorrow?" that

21 sort of thing.  Those really struck me.

22          There were issues on the market conduct side

23 also with regard to getting data that was -- turned out

24 to be either unreliable, forcing the examiners to have

25 to take the action that they felt they needed to take
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 1 because they weren't getting responses from the

 2 company.

 3          Those are just a few off the top of my head.

 4      MR. VELKEI:  Q.  Fair to say that you're relying

 5 upon reports made by your staff, correct?

 6      A.  Yes, reports made by my staff.  There could

 7 also be some of those aspects embedded in the

 8 assumptions in my testimony.

 9      Q.  So stepping back from the assumptions for a

10 minute, are you personally aware of any situation in

11 which the company refused to take some action requested

12 by the Department?

13      MR. STRUMWASSER:  Personally aware --

14      MR. VELKEI:  Personal knowledge.

15      MR. STRUMWASSER:  So excluding staff reports, is

16 that the point?

17      MR. VELKEI:  Exactly.

18      THE COURT:  All right.

19      THE WITNESS:  Given -- I'm not aware, given that I

20 didn't have any direct contact with the company that I

21 recall.  And so I wouldn't be aware of the particulars.

22 I would be relying on my staff to provide me with

23 accurate reports as to what was occurring.

24      MR. VELKEI:  Q.  Okay.  And for purposes of your

25 penalty assessment, can we agree that, to the extent
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 1 there are issues with cooperation, those were reflected

 2 in the assumptions upon which you relied?

 3      A.  Yes, reflected in the assumptions.  And to the

 4 degree I considered them with regard to either one of

 5 the factors, such as remediation, then I likewise also

 6 mentioned that in the testimony.

 7      Q.  Okay.  With regard to harm to the regulatory

 8 process, you mentioned that there are certain remedial

 9 actions that weren't taken quickly enough.

10          In offering that testimony, are you again

11 relying on what was reported to you by the staff, by

12 your staff?

13      A.  Yes, as well as, again, any of the assumptions

14 provided that may have also addressed that issue.

15      Q.  So to the extent that there are any issues

16 about the speed with which the company remediates

17 certain issues, those would be reflected -- and you're

18 relying on them, those would be reflected in the

19 assumptions in your written testimony, correct?

20      MR. STRUMWASSER:  Your Honor, I think there's an

21 ambiguity that has creeped in here.  We started out

22 asking questions about why this company was treated

23 differently than other companies, which are questions

24 about what he essentially knew and relied upon back

25 in -- years ago.
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 1          And we're now sort of interchanging that with

 2 the reliance for purposes of his opinions here.

 3          Which reliance are we asking him about right

 4 now?

 5      THE COURT:  Could you read the question back?

 6      MR. VELKEI:  And if it's unclear, I'm happy to

 7 rephrase it.

 8      Q.  Put differently, to the extent that you're

 9 offering a penalty based in part upon your conclusion

10 that certain remedial actions weren't taken quickly

11 enough, those would be included within the assumptions

12 of your written testimony, correct?

13      A.  Yes, I guess, for the most part and included

14 in any of my discussion with regard to the 2695.12

15 factors.

16      Q.  Okay.  Are you personally aware of any failure

17 of the company to act quickly enough in the context of

18 the investigation or subsequently?

19      MR. STRUMWASSER:  Again, personal knowledge,

20 right?

21      MR. VELKEI:  Personal knowledge.

22      Q.  Not based upon anything from your staff.

23      A.  I believe I already responded to that

24 question, that, other than relying on staff and/or the

25 potential issues addressed in the assumptions, I don't
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 1 recall that I have any personal knowledge.

 2      Q.  Okay.  How about harm to the healthcare

 3 delivery system, sir?  Was the harm to the healthcare

 4 delivery system worse in this case as compared to Blue

 5 Cross, Blue Shield and Health Net?

 6      A.  I don't believe I'm in a position to conduct

 7 the detailed analysis that I performed in this

 8 particular case to other cases which I had less of a

 9 participation in, given that I'm in this current larger

10 role with this case and, therefore, I don't believe I'm

11 in a position to provide adequate response to the

12 question.

13      Q.  So you just don't know, correct?

14      A.  My opinion is that, yes, that PacifiCare's

15 harm to the healthcare delivery system was -- is much

16 greater.  But, again, I would need to go into those

17 cases, review those cases in the same fashion I did

18 here and perhaps even assume that those cases were

19 perhaps to go to administrative hearing versus being

20 settled and then, secondly, look at the various

21 violations alleged in those cases and the number of

22 those violations.

23          But I would say in this case the myriad of

24 violations is greater in this case than in the other

25 cases.  And the sheer number of violations is much
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 1 greater in this case than in other cases.  And

 2 therefore, the administrative burden to providers, in

 3 my opinion, is much greater in this case than it is in

 4 other cases, as well as to the overall healthcare

 5 delivery system with regard to the continuous delays to

 6 providers and consumers.  And the denied treatment and

 7 denied payment for treatment, in my opinion, is much

 8 greater.

 9      Q.  I noticed you mentioned the administrative

10 burden to providers.  How about the harm to members?

11 Is it worse in this case, or in the other cases -- Blue

12 Shield, Blue Cross and Health Net -- consumers, not

13 providers?

14      A.  Again, I'm not in a position to speak to that

15 level of detail with regard to the other cases.  I

16 don't have the same set of facts presented to me.  I

17 don't have the large body of facts and documentation

18 for me to review to determine and compare the relative

19 harm between those other companies and PacifiCare in

20 this instance.

21      MR. VELKEI:  I think this is a good time to take a

22 break, your Honor.

23      THE COURT:  Okay.

24          (Recess taken)

25      THE COURT:  Okay.  Go back on the record.
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 1      MR. VELKEI:  Thank you, your Honor.

 2      Q.  Hello, sir.

 3      A.  Hello.

 4      Q.  Okay.  Yesterday we were talking about the

 5 need for an insurer to be error free to avoid a

 6 penalty.  Do you recall that line of questioning, sir?

 7      A.  In general.

 8      Q.  Now, that is not in fact the position taken by

 9 the National Association of Insurance Commissioners, is

10 it?

11      A.  I don't recall one way or the other.

12      Q.  You don't recall we looked at benchmarks of

13 7 percent for claims handling?  You recall looking at

14 that, sir?

15      A.  In general.  I don't recall the context of it.

16      Q.  But there's some acceptable level of error

17 even under the NAIC guidelines, correct?

18      MR. STRUMWASSER:  Objection, argumentative.

19      MR. VELKEI:  Q.  The NAIC guidelines have an

20 acceptable level of error around claims handling,

21 correct?

22      MR. STRUMWASSER:  He's referring to the 2009

23 guidelines, right?

24      MR. VELKEI:  To the one we looked at.  Avoid this

25 issue entirely.
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 1      Q.  The current manual.

 2      A.  I don't recall what the specific context was,

 3 so I'm not in a position to agree with that.

 4      Q.  Mr. Cignarale, you're not suggesting here

 5 today that the company intentionally designed -- or

 6 designed a system to intentionally pay claims late, are

 7 you?

 8      A.  No, but I would say that it was either a

 9 conscious indifferent to -- indifference to caring

10 whether the claims were paid on time or paid late or a

11 reckless disregard for the repercussions of developing

12 systems and procedures which didn't do the job.

13      Q.  But at its core, we're talking about errors

14 that the Department has deemed to be noncompliant,

15 correct?

16      A.  I'm not sure what you're talking about when

17 you say "errors" and "noncompliant."  The Department is

18 alleging violation of law and seeking to penalize the

19 company.

20      Q.  Based upon errors in its claim handling

21 system, correct?

22      A.  Based upon violations of the law.

23      Q.  And we've established that you're not

24 contending that the system was intentionally designed

25 to pay claims late, correct?
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 1      MR. STRUMWASSER:  Asked and answered.

 2      THE COURT:  Sustained.

 3      MR. VELKEI:  Q.  Let me approach it a different

 4 way.

 5          It is in fact consistent with the CDI's

 6 practice to establish certain benchmarks or acceptable

 7 levels of error, at least in certain situations

 8 involving claims handling practices by insurers,

 9 correct?

10      A.  No, not that I'm aware of.

11      Q.  Well, you've mentioned at least one, which is

12 the United multi-state agreement, correct, sir?

13      A.  Yes, that was the one isolated instance that

14 was developed on a multi-state basis that California

15 did agree to sign on to.

16      Q.  All right.  So we've talked also about the

17 undertakings creating certain tolerance thresholds as

18 well, correct, sir?

19      A.  Correct, in the sense that the undertakings

20 portrayed the insurance company's commitment to

21 undertake certain thresholds.

22      Q.  Talk about an acceptable level of error, at

23 least for whatever purposes those undertakings may have

24 served, correct?

25      A.  Yes, an acceptable -- I would suggest, though,
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 1 that it's an acceptable level of error from the

 2 company's perception, not the Department's.

 3      Q.  Because the Department treats errors as

 4 violations of law; is that your testimony?

 5      A.  No.  To the degree errors are violations of

 6 law, then yes.

 7      Q.  Okay.  All right.  Why don't we take a look,

 8 then, at the United multi-state agreement that's

 9 referenced in your testimony, sir.

10          And this has been entered into evidence as

11 Exhibit 5292.

12      A.  Okay.

13      Q.  The United multi-state agreement which CDI

14 signed on to does in fact create a level of error which

15 would not subject the company to a penalty, correct?

16      A.  I don't have any specific information that

17 would lead me to that conclusion.

18      Q.  Why don't we take a look then, sir, at Page 34

19 of 41 titled "Exhibit D Benchmarks."  Let me know when

20 you're ready.

21      A.  Okay.

22      Q.  I'm assuming these are the claim performance

23 benchmarks that are referenced in your written

24 testimony at Page 16, correct?

25      A.  Yes.
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 1      Q.  Okay.  So in fact this agreement with

 2 UnitedHealthcare does create a certain level of error

 3 that is acceptable from the CDI's perspective, correct?

 4      MR. STRUMWASSER:  I'm sorry.  Is he asking him now

 5 about the undertakings or about the MAWG?

 6      MR. VELKEI:  The MAWG, your Honor.

 7      MR. STRUMWASSER:  Page 16 doesn't talk about the

 8 MAWG.

 9      THE COURT:  He says 34 of 41.

10          No?

11      MR. VELKEI:  Yes, that was the page where the

12 benchmarks are.  So I'm just, having now seen them --

13      THE COURT:  You're going to his testimony --

14      MR. VELKEI:  Testimony, yes.

15      THE COURT:  -- on 16?

16      MR. VELKEI:  Right.

17      Q.  So Mr. Cignarale, you confirmed that the claim

18 performance benchmarks that are referenced at Page 16

19 are in fact the benchmarks at Page 34 of the exhibit in

20 front of you, correct?

21      A.  Yes, the ones described on Page 16 of my

22 testimony beginning on Line 20, about.

23      Q.  Okay.  So in fact the Department has accepted

24 certain levels of error at least with regard to

25 UnitedHealthcare, correct?
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 1      MR. STRUMWASSER:  I'm sorry -- oh, okay.  Thank

 2 you.

 3      THE WITNESS:  No, I wouldn't agree in the sense

 4 that, while this agreement -- in this agreement, the

 5 California Department of Insurance has accepted the

 6 benchmark for purposes of whether the benchmarks were

 7 violated in this settlement agreement.

 8          I don't see in this settlement agreement where

 9 it says that violations of law would not and could not

10 be acted upon by the California Department of

11 Insurance.

12      MR. VELKEI:  Let's do this.  Why don't we -- if I

13 could mark as exhibit next in order, I believe it's

14 5670, your Honor.

15          I've just put together a chart based upon the

16 benchmarks set forth in Exhibit 5292.  It's entitled

17 "Claims Handling Benchmarks Adopted By CDI."

18      THE COURT:  I'll mark that as Exhibit 5670 for

19 identification.

20          (Respondent's Exhibit 5670 marked for

21           identification)

22      MR. VELKEI:  Thank you, your Honor.

23      Q.  Let me know when you're done, sir.

24      MR. STRUMWASSER:  I'm going to object to questions

25 based on this document because the title is clearly
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 1 misleading.

 2      THE COURT:  Well, I understand your point.  I'm

 3 not sure that it doesn't allow him to ask questions

 4 about it.  It may be a problem for putting it into

 5 evidence.

 6          Let's see what the question is first before I

 7 rule on it.

 8      MR. VELKEI:  Thank you, your Honor.

 9      THE WITNESS:  Okay.

10      MR. VELKEI:  Q.  All right.  These are in fact

11 claims handling benchmarks adopted by the CDI at least

12 in connection with this particular agreement, correct?

13      A.  I don't know whether, you know, the legal

14 terminology is correct in terms of the Department

15 adopted them.

16          I believe the Department signed on to the

17 agreement.  To the extent that's similar to "adopt,"

18 then I can agree with that.

19      Q.  All right.  Terrific.  So the benchmarks that

20 are set forth in the United MAWG agreement set forth

21 particular benchmarks for a variety of issues impacting

22 claims handling, correct?

23      A.  Yes.

24      Q.  So we've got claims accuracy, right?

25      A.  Yes.
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 1      Q.  Which is at issue in this case, correct?

 2      A.  Yes.

 3      Q.  Claim timeliness, do you see that there, sir?

 4      A.  Yes.

 5      Q.  Which is also at issue in this case, correct?

 6      A.  Yes.

 7      Q.  And there were specific benchmarks around

 8 appeals, both clinical and non-clinical, correct?

 9      A.  I don't know.  To the degree that it's in

10 reference to the timeliness of appeals, then I could

11 agree to that.  But I don't know if that specifically

12 was the issue in this case, the MAWG case.

13      Q.  Okay.  But it's the benchmarks and the

14 specificity around them are reflected at Pages 34, 35,

15 36, 37, 38, and 39 of the exhibit in front of you,

16 correct?

17      A.  Yes.

18      Q.  Now, as long as -- under this agreement the

19 Department accepted a view that, as long as the

20 performance met these benchmarks, UnitedHealthcare

21 would not be subject to a penalty, correct?

22      A.  No, that's not correct.

23      Q.  Are you suggesting, sir, that, if United met

24 claims timeliness of 94 percent in 2008, that the

25 Department would still be entitled to assess a penalty
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 1 with regard to its claims timeliness?

 2      A.  Yes.  I see nothing in this agreement --

 3 unless you want to direct me to a specific section --

 4 that suggests anything other than the ability of -- if

 5 the insurance company meets that standard, I don't see

 6 anything that precludes the Commissioner from taking

 7 action against any violations that occur that don't

 8 happen to meet this separate standard.

 9          It may violate -- violation of the benchmark

10 may violate the agreement; adherence to the benchmark

11 may confirm the agreement.  But unless you can direct

12 me to a particular section that expressly tells me that

13 the Commissioner in California is precluded from taking

14 action on violations that occur -- and that's my

15 answer.

16      Q.  I'm happy to do that.  So why don't you turn

17 if you would to Paragraph C.11 at Page 11 of 41.

18          And Chuck, if you could do me a favor and just

19 put that up on the screen.  And perhaps, Chuck, if,

20 while the witness is looking at the document, you could

21 just highlight Subsection ii, "Will not impose a fine,

22 injunction or any other remedy on any of the UHC

23 Companies for any of the matters that are the subject

24 matter of this agreement."

25      A.  Okay.
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 1      Q.  All right.  So just to break this down, the

 2 CDI, California Department of Insurance, was in fact

 3 one of the signatory regulators to this agreement,

 4 correct?

 5      A.  They signed on to the agreement.

 6      Q.  So that's yes, sir?

 7      A.  Yes.

 8      Q.  Okay.  And this agreement very clearly says

 9 that the CDI then cannot impose a fine, injunction or

10 any other remedy on any of the UHC companies for any of

11 the matters that are the subject matter of this

12 agreement, correct?

13      A.  Yes.  But it also goes on to say that the

14 departments are not precluded from taking action on

15 violations that it does find in reference to consumer

16 complaints.

17      Q.  Outside of this agreement?

18      A.  No.

19      THE COURT:  I don't want to spend a lot of time on

20 this.  That's the law of the case.  This case here,

21 right now, that's the law of the case.

22      MR. STRUMWASSER:  What is?

23      THE COURT:  We've agreed that UHC is not a party

24 to this matter for these reasons.

25      MR. VELKEI:  Understand, your Honor.
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 1          The issue that I'm simply trying to get to is,

 2 in fact, the Department has in fact applied these

 3 tolerance thresholds or error rates in other actions,

 4 this one's specifically referenced in his testimony.

 5      MR. STRUMWASSER:  In a settlement.

 6      MR. VELKEI:  We have that disagreement, and we can

 7 talk about it at another time.

 8      Q.  I'd like to also direct your attention, if I

 9 can, sir, to Paragraph C.10.  And that's the last

10 sentence of that paragraph.

11          Chuck, if you could highlight that please.

12          "In connection with any action taken under

13 this paragraph, the Signatory Regulator shall not

14 impose a monetary penalty in excess of the amount that

15 would have been payable to that Signatory Regulator

16 individually pursuant to Paragraph C.9."

17      MR. STRUMWASSER:  Is that a question?

18      MR. VELKEI:  Nope.

19      Q.  Do you see that testimony, sir?

20      A.  Yes, I do.

21      MR. STRUMWASSER:  Irrelevant.

22      THE COURT:  Overruled.

23      MR. VELKEI:  Q.  Can we agree --

24          And, Chuck, if you could put 5670 back on the

25 board.
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 1          Focusing on claim timeliness, can we agree

 2 that, at least this instance, provided that United in

 3 2008 kept its claim timeliness at 94 percent, it would

 4 not be subject to a penalty in connection with its

 5 performance on that benchmark?

 6      MR. STRUMWASSER:  Irrelevant.

 7      THE COURT:  Overruled.

 8      THE WITNESS:  No, I can't agree with that.  I

 9 would agree that violation of the benchmark may give

10 rise to action by the Department or departments with

11 regard to the specific remedies available under this

12 agreement.  And I also agree that, when a company -- if

13 this company, United, met the benchmark, that it would

14 not be subject to a breach of this particular

15 agreement.

16          So I don't agree with that in the sense that,

17 number one, this is a settlement, which is unlike this

18 case.  And number two, the prior paragraph that you

19 referred to me, in my opinion, does still allow the

20 Commissioner to take action for violations found in the

21 course of consumer complaints.

22      MR. VELKEI:  Q.  Specifically related to claims

23 timeliness?

24      A.  Any issue.

25      Q.  Is it your testimony, sir, that applying these
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 1 benchmarks -- and let's take the example we've been

 2 focusing on, 94 percent claim timeliness in 2008, the

 3 Department could still bring an action contending that

 4 the company engaged in an unfair business practice in

 5 violation of Section 790.03?

 6      MR. STRUMWASSER:  Asked and answered.

 7      MR. VELKEI:  No.

 8      THE COURT:  He did.  He said yes.  Let's move on.

 9      MR. VELKEI:  Okay.

10      Q.  For purposes of this discussion,

11 Mr. Cignarale, can we at least agree that the

12 percentage benchmarks that are set forth in this

13 agreement are in fact consistent with what the document

14 says?  So that the benchmarks that are set forth in

15 5670 are consistent with what the document says?

16      A.  I'd have to go through the entire document

17 and -- one by one.  If that's what you'd like me to do,

18 I can do it.

19      Q.  I think it's set forth in the exhibit that we

20 were just referencing at Page 34, correct?

21      A.  It appears to accurately reflect the

22 information contained on Pages 34 through 37 of the

23 agreement that you provided.

24      Q.  Okay.  Thank you, sir.  Why don't we move on

25 then to the next document, which I'd like to mark for
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 1 identification as Exhibit 5671.

 2          The document I'm about to show you in fact is

 3 another example for where the California Department of

 4 Insurance agreed to certain claim performance

 5 benchmarks, correct?

 6      THE COURT:  I don't know how he can answer that.

 7          I'll mark this as Exhibit 5671, MEGA Life and

 8 Health Insurance Company regulatory settlement.

 9          (Respondent's Exhibit 5671 marked for

10           identification)

11      THE WITNESS:  I don't know.  I'd have to read the

12 entire document and see.

13      MR. VELKEI:  Q.  I'm going to direct your

14 attention to Page 25 of the document, sir.

15      A.  Okay.

16      MR. STRUMWASSER:  May I inquire whether there's a

17 version of this that is signed or has "California" on

18 it?

19      THE COURT:  Actually, that's what I was looking

20 for.

21      MR. VELKEI:  I'm going to let Mr. McDonald address

22 that because, again, this was taken off the Web site,

23 and he feels very strongly that this shouldn't be an

24 issue at all.

25      MR. STRUMWASSER:  Well, if he feels strongly.
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 1      MR. VELKEI:  I mean, that usually says something,

 2 particularly since he's been a regulatory lawyer in

 3 this jurisdiction for 30 years.

 4          So, Mr. McDonald, if you could address that.

 5      MR. McDONALD:  Your Honor, this is at least the

 6 second or third time he's come up with -- the

 7 Department, by statute, is required to post on its Web

 8 site all of its enforcement actions and to withdraw

 9 those documents if those documents are no longer

10 accurate.

11          I can provide you a copy of the statute.  It's

12 Insurance Code Section 12968.

13          All we did was go to the Department's Web site

14 and print up what was there.  In the past, you have

15 allowed the Department to take information from us,

16 manipulate it, present it in court, and said it's up to

17 you guys to show it's wrong.

18          So the notion that we should be precluded from

19 presenting to a witness public documents that

20 contradict his testimony is uncalled for.

21      THE COURT:  Do you have any doubt?

22      MR. STRUMWASSER:  I have no state of mind at all

23 on this.  I've never heard of these guys before.  I

24 never even heard of this company.

25      MR. VELKEI:  It was in Dr. Kessler's report, your
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 1 Honor.  He's heard of the company.  That's just

 2 disingenuous.

 3      THE COURT:  He lists it as one of the --

 4 Dr. Kessler lists it as one of the issues that he

 5 looked at.

 6      MR. STRUMWASSER:  I have no information about

 7 whether California signed on to this or not.

 8      MR. McDONALD:  Well, go check your Web site.

 9      MR. STRUMWASSER:  I understand that if I go to the

10 Web site, I'm going to see this.

11          I am not prepared to assume that that means

12 that California -- we've seen other documents on the

13 Web site where California's -- at least a blank for

14 California exists.  Here, we don't even have that.

15      MR. McDONALD:  Your Honor, if you review Insurance

16 Code Section 12968, the Department has a statutory

17 obligation to post this and to withdraw it if it's not

18 valid.

19      THE COURT:  Well, I think that creates a

20 presumption.  And I'll allow that.

21          If you have any other information to the

22 contrary you need to let me know.

23      MR. GEE:  Okay.

24      MR. VELKEI:  Q.  And so forgive me, Mr. Cignarale.

25 I didn't realize this would be so difficult.
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 1          Why don't we turn to Page 6 of the document

 2 and, in particular, Subparagraph G.2.  G.2 specifically

 3 references that the California Department of

 4 Insurance -- I believe that's the regulator that is

 5 involved in this action -- will work together to

 6 monitor the company's compliance with this agreement.

 7 Do you see that, sir?

 8      MR. STRUMWASSER:  I think, given that there's no

 9 evidence the witness is familiar with this document, he

10 should be given a few minutes to look at it.

11      THE COURT:  Sure.

12      MR. VELKEI:  Take as much time as he needs.

13      MR. STRUMWASSER:  Just for purposes -- now that

14 I've had a chance to look at Mr. McDonald's statute, it

15 only requires that a document on the Web -- an

16 accusatory document on the Web be withdrawn if the

17 action against the licensee is withdrawn.  Doesn't say

18 anything about if California doesn't join in.

19          I just don't think that there is anything in

20 that to create the inference your Honor suspects.  But

21 we'll look into it and figure out what the provenance

22 of this document is.

23      MR. VELKEI:  I would have assumed, had there been

24 any issue, this would come up with Dr. Kessler.  He was

25 never challenged on the application of this MEGA
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 1 settlement or even its relevance to the case.

 2      MR. McDONALD:  And the statute says "every order

 3 issued by the Commissioner."  This is a settlement that

 4 the Commissioner adopted as an order.

 5      MR. STRUMWASSER:  I understand the Subsection (a)

 6 says that, if there is an order, it must be posted.  It

 7 does not say that everything that's posted is an order.

 8          And Subsection (b) says, if something is

 9 posted and the action against the licensee is

10 withdrawn, then it has to be taken down.

11          But it's not clear to me that this document

12 would have to be taken down.  And it's not clear to me

13 whether there is a status -- I mean, this is an

14 incomplete set of facts.  But we'll find out what the

15 story is.

16      THE COURT:  I think it creates a presumption.  You

17 disagree.  Fine.  You can show me that it's not.

18      THE WITNESS:  Okay.

19      MR. VELKEI:  Can we have the question read back,

20 your Honor?

21      THE COURT:  Sure.

22          (Record read)

23      THE WITNESS:  Yes.

24      MR. VELKEI:  Q.  Okay.  And on Page 25, there is a

25 detailed set of standards for performance measurement,
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 1 correct?

 2      A.  I don't see any detailed standards on Page 25.

 3      Q.  Well, the detailed standards are behind

 4 Page 25.  They begin at Page 25, correct, sir?

 5      MR. STRUMWASSER:  Well, the witness has testified

 6 there are no detailed standards on Page 25.

 7      MR. VELKEI:  And I have a follow-up question.  So

 8 he's looking to see if he can answer that.  So maybe

 9 when he's ready --

10      THE COURT:  I'll allow it.

11      MR. VELKEI:  Thank you, your Honor.

12      THE WITNESS:  Okay.  What's the question?

13          (Record read)

14      THE WITNESS:  Yes.

15      MR. VELKEI:  Q.  In fact, these detailed standards

16 are what the California Department of Insurance is

17 charged with monitoring, correct, sir?

18      A.  I don't know the answer to that.  I'm not

19 familiar with this case.  I don't know that the

20 Department signed on to it, so...

21      Q.  Well, at least under the terms of the

22 agreement, the California Department of Insurance has

23 been charged with monitoring the company's compliance

24 with the standards set forth beginning at Page 25,

25 correct?
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 1      MR. STRUMWASSER:  No foundation and

 2 mischaracterizes the document.  The document doesn't

 3 have the "State of California" in it.

 4      THE COURT:  It does.

 5      MR. STRUMWASSER:  I'm sorry.  It does?

 6      THE COURT:  It says, "California shall" --

 7      MR. STRUMWASSER:  Okay.

 8      MR. VELKEI:  Can we have the question read back,

 9 your Honor?

10      THE COURT:  Go ahead.

11          (Record read)

12      THE WITNESS:  All I know is what I see in the

13 document.  If you're referring to the G.2 paragraph on

14 Page 6, then it would appear, as it says there, that

15 the -- if this is a valid agreement, "Department of

16 Insurance" -- "California Department of Insurance will

17 work together to monitor the Companies' compliance with

18 this Agreement."  Yes, it says that.

19          I would also add that it also says later on in

20 that paragraph that, "It is the companies' obligation

21 to take whatever action is needed for the companies to

22 comply with the laws in each jurisdiction in which they

23 do business with respect to the issues of concern

24 detailed in the examination."

25      MR. VELKEI:  Q.  And there is a specific
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 1 performance standard related to timeliness in this

 2 agreement, correct, sir?

 3      A.  I don't know.

 4      Q.  Why don't I direct your attention, if I can,

 5 then, to Page 42.

 6          Let me know when you're ready.  I can have the

 7 question read back as long as it's okay with the Court.

 8      A.  Yes.

 9      Q.  All right.  In fact, that particular

10 performance standard adopts the NAIC market regulation

11 handbook tolerance standard of 7 percent, unless there

12 is another tolerance standard promulgated in that

13 particular jurisdiction, correct?

14      A.  Again, just reading from the document, I have

15 no information other than what I'm reading in this

16 document.  It does appear to state that, for purposes

17 of the agreement.

18      Q.  And I think we've established, Mr. Cignarale,

19 that California has no tolerance standards that have

20 been promulgated at least with respect to the

21 Department of Insurance, correct?

22      A.  Correct.

23      Q.  So presumably, in monitoring compliance in

24 California, they would then be applying this 7 percent

25 tolerance threshold or standard set forth in the market
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 1 conduct regulation handbook, correct?

 2      MR. STRUMWASSER:  There's no foundation that the

 3 witness knows anything more than what's written in this

 4 document.

 5      THE COURT:  That's what he said.  Sustained.

 6      MR. VELKEI:  I would just note, your Honor, that

 7 this is the senior-most manager in charge of this

 8 particular branch.

 9      THE COURT:  You can argue he should have known

10 about it, but he doesn't.  So the questions are wasting

11 my time.

12      MR. VELKEI:  The point, your Honor, is to

13 establish that in fact California does not hold

14 insurers to a standard of no errors.  That's really the

15 point of this.

16          So the testimony of the witness was that there

17 was only one instance in which that occurred to his

18 knowledge.

19      THE COURT:  Now you've got another one.

20      MR. VELKEI:  We have one or two more that I'd like

21 to share.

22      Q.  Now, you've at this point testified that you

23 did have involvement in the resolution of the Blue

24 Shield enforcement action, correct?

25      A.  Possibly, depending on which --
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 1      THE COURT:  Which one?

 2      THE WITNESS:  -- action we're talking about.

 3      MR. VELKEI:  Q.  We're talking about the one that

 4 was resolved in 2008 for a penalty amount of zero.

 5      A.  I don't know.  I'd have to see it if I recall

 6 it.  I'm not sure.

 7      Q.  I'm going show you, if I could, sir, the

 8 stipulation and waiver that was entered with regard to

 9 that particular action.  It was previously entered into

10 evidence as 5419.

11      THE COURT:  It hadn't occurred to me before, but

12 we should probably put on the record that 5419 is OAH

13 Case No. 2008020772.  There is at least one other

14 matter pending.

15      MR. VELKEI:  Thank you, your Honor.  Appreciate

16 that clarification.

17      THE COURT:  The one I thought the other one was.

18      MR. VELKEI:  The behavioral health one?

19      THE COURT:  Right.

20      MR. STRUMWASSER:  Your Honor, if I'm not mistaken,

21 this is the one that I was cut off crossing Dr. Kessler

22 about.

23      MR. VELKEI:  This is not the one, your Honor.

24 This has been entered into evidence.  Again, the point

25 he was cut off on was trying to contend the rescissions
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 1 at issue were not illegal, which is a remarkable

 2 position for the Department of Insurance to be taking.

 3      MR. STRUMWASSER:  So remarkable that it's not

 4 true.

 5      MR. VELKEI:  Let me know when you're done, sir.

 6      Q.  To cut to the chase, since we're getting close

 7 to the lunch hour, I'd like to direct your attention if

 8 we could to Paragraph 20, Subsection D, at Page 16,

 9 Mr. Cignarale.

10      THE COURT:  I'm sorry.  Could you repeat that?

11      MR. VELKEI:  Yes, your Honor.  I believe it's

12 Paragraph 20, and it's Subsection D on Page 16.

13      MR. STRUMWASSER:  B as in bravo?

14      MR. VELKEI:   D as in dog.

15      THE COURT:  Okay.  It's after the Roman numerals.

16      MR. VELKEI:  Right, right.

17      THE WITNESS:  Okay.

18      MR. VELKEI:  Did you want to say something --

19      MR. STRUMWASSER:  I'm trying to find it.  Okay.

20 I'm there.  Thank you.

21      MR. VELKEI:  Q.  All right.  So in this particular

22 action, the standard that was imposed upon Blue Shield

23 was one of substantial compliance, correct,

24 Mr. Cignarale?

25      A.  I don't know.
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 1      Q.  That is what the document says, correct?

 2      A.  You know, it says the word "substantially" in

 3 there as "timely and substantially complied with the

 4 terms of the corrective action proposal."

 5          I don't really know anything other than what

 6 it says in that document.

 7      Q.  Substantial compliance is certainly something

 8 less than 100 percent, correct?

 9      MR. STRUMWASSER:  Objection, it's a misleading

10 question.  That "substantial compliance" is in a

11 sentence that talks about when the Department may

12 conduct a follow-up examination.  Doesn't have anything

13 to do with the prosecution standards.

14      MR. VELKEI:  That has nothing to do with my

15 question.  It's just a simple question, substantial

16 compliance is something less than 100 percent.

17      MR. STRUMWASSER:  Then it's irrelevant.

18      MR. VELKEI:  We can get to the next issue, and I

19 was about to, your Honor, in the follow-up question, if

20 we can get to this one.

21          Could we have it read back, your Honor?

22      THE COURT:  Sure.

23          (Record read)

24      THE COURT:  You can answer.

25      THE WITNESS:  I will say that's perhaps correct in
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 1 the abstract.  I have no idea that it's necessarily

 2 applicable to what I'm reading here in this document.

 3      MR. VELKEI:  Q.  Now, as long as Blue Shield

 4 substantially complied, it would not have to pay any

 5 kind of penalty, at least certainly the one that's

 6 referenced in Subsection D, correct?

 7      THE COURT:  It requires timely and substantial

 8 compliance.

 9      MR. VELKEI:  Fair point.

10      Q.  As long as -- so let me withdraw, and I'll

11 rephrase, your Honor.

12           As long as Blue Shield timely and

13 substantially complied with the corrective action plan

14 set forth in this document, Blue Shield would not be

15 subjected to a penalty, correct?

16      MR. STRUMWASSER:  And your Honor, again, there's

17 the "substantial compliance" in the first sentence,

18 which is reference to when the Department may examine.

19 In the second sentence, which has to do with the

20 penalties, there is a "whether it has timely and

21 substantially implemented."

22      THE COURT:  Okay.  It's correct.  So the first one

23 is to a follow-up examination, and the second one is to

24 implement corrective action.

25      MR. VELKEI:  Q.  So essentially the first part is
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 1 saying the Department has the right to go in and

 2 monitor whether Blue Shield has substantially complied

 3 with the terms of the corrective action proposal,

 4 correct?

 5      A.  I mean, it says what it says.  I don't have

 6 anything to add other than what it says on the

 7 document.

 8      Q.  Right.  And assuming that Blue Shield timely

 9 and substantially implemented those corrective actions,

10 the Department cannot impose a penalty of $5 million

11 correct, sir?

12      MR. STRUMWASSER:  No foundation.

13      THE COURT:  Overruled.

14      THE WITNESS:  I'm -- again, I'm not familiar

15 enough with this document or the particular terms of it

16 to be in a position to completely and accurately

17 respond to that question.  I don't know.

18      MR. VELKEI:  Q.  You can't answer the question; is

19 that your testimony?

20      A.  No, correct.

21      Q.  The Department has also applied industry

22 standards to determine whether a particular insurer has

23 complied; isn't that true, Mr. Cignarale?

24      A.  I don't know what you're referring to.

25      MR. VELKEI:  Okay.  Why don't I show you what is
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 1 also from the Web site -- and if Mr. McDonald needs to

 2 get involved in this one, I'm going to defer to him.

 3 I'm going to mark it as exhibit next in order.

 4      THE COURT:  5672.

 5      MR. VELKEI:  Thank you, your Honor.

 6          It is a stipulation and waiver in the matter

 7 of the license and licensing rights of Metropolitan

 8 Direct Property and Casualty Insurance Company.  And it

 9 has a UPA number of 0609-1705.

10          I have also attached the order so there's no

11 question about enforceability of this particular

12 document.

13      MR. STRUMWASSER:  I'm sorry.  Is this going to be

14 marked as one or two?

15      MR. VELKEI:  Just mark it as one, if it's easier.

16      THE COURT:  I'll mark it as 5672.

17      MR. STRUMWASSER:  Stipulation and then the order,

18 in that order?

19      THE COURT:  Stipulation and waiver, then the

20 order.

21          (Respondent's Exhibit 5672 marked for

22           identification)

23      MR. STRUMWASSER:  Your Honor, may I have a

24 continuing objection to all the questions about

25 settlement on the grounds of irrelevant?
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 1      THE COURT:  Sure.

 2      MR. VELKEI:  I'm going to have to go this one

 3 solo, without the screen, so forgive me.

 4      THE WITNESS:  Okay.  What's the -- I'm not sure of

 5 the question.

 6      THE COURT:  There isn't one, I don't think.

 7      MR. VELKEI:  Q.  I just wanted you to familiarize

 8 yourself.

 9          In fact, this particular order of the

10 Insurance Commissioner requires or applies an industry

11 standard to compliance with its terms, correct, sir?

12      MR. STRUMWASSER:  Objection, mischaracterizes the

13 document.

14      THE COURT:  Can you be more specific about where

15 to look for that?

16      MR. VELKEI:  Absolutely, your Honor.  It's on

17 Page 2, Subsection C.

18      MR. STRUMWASSER:  Subsection C is not a claim

19 handling standard.  It's a staffing standard.

20      THE COURT:   I'm sorry?

21      MR. STRUMWASSER:  It's not a claims handling

22 standard.  It's a staffing standard, saying they've got

23 to employ claim handling staff that does not -- such

24 that the case load does not exceed industry standards.

25 That's not a performance standard for claim handling.
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 1 That's a staffing standard.

 2      MR. VELKEI:  Last I checked, your Honor, there

 3 were a number of allegations of inadequate staffing and

 4 training, which is precisely what's being implemented

 5 by this particular document.

 6      MR. STRUMWASSER:  Mr. Velkei is incorrect.  There

 7 are allegations of inadequate training.  There is not a

 8 single allegation that they should have hired more

 9 people.

10      MR. VELKEI:  We've heard replete testimony about

11 the layoffs and how we cut too deep.  I think those

12 were your words.  And I'm happy to go find them if I

13 have a moment.  Excuse me, sir.

14      THE COURT:  All right.  Stop.

15      MR. VELKEI:  But these kinds of issues are clearly

16 at issue in this case, your Honor, and more

17 particularly applying the Fair Settlement Practices

18 regulations in looking at industry standards to

19 determine compliance.

20          And that is simply the point that I'm trying

21 to make with this witness here.

22      MR. STRUMWASSER:  There is no Fair Claim

23 Settlement standards regulation governing staffing

24 levels.

25      MR. VELKEI:  Thank you.  I'm going to hold you to
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 1 that.

 2      MR. STRUMWASSER:  And the company is not being

 3 charged here with staffing -- with violation of any

 4 staffing standard.

 5          What they are being charged here with is

 6 violation of claim handling performance standards to

 7 which, to be sure, contributing factors were their

 8 inadequate staffing.  But those are not the violations,

 9 and those are not the standards for which they are

10 being charged here.

11      MR. VELKEI:  Staffing has been very much at issue,

12 your Honor, in addition, training and the alleged

13 inadequacy of training is at issue.  More particularly,

14 we are talking about the Fair Settlement Practices

15 regulations, which are very much at issue and have been

16 the subject of much testimony from Mr. Cignarale.

17          The simple point I'm trying to make here is

18 that, in this context, the Department of Insurance,

19 rather than holding the company to zero errors or zero

20 tolerance, is applying industry standards to determine

21 whether there's been compliance.  It's a simple point.

22      THE COURT:  Okay.

23          But, Mr. Cignarale, have you seen this before?

24      THE WITNESS:  No, I don't recall it.

25      THE COURT:  Were you involved in this at all?
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 1      THE WITNESS:  I don't believe I was.

 2      THE COURT:  So as far as I'm concerned, it says

 3 what it says.

 4      MR. VELKEI:  We would just ask, pursuant to the

 5 statute, that the Court take official notice.

 6      THE COURT:  I'll take notice of it.

 7      MR. STRUMWASSER:  Your Honor only takes official

 8 notice if it's relevant, right?

 9      THE COURT:  Well, I'm giving wide berth to what's

10 relevant for their purposes of defense.  It's specific

11 to that, not to any other matter.  I'll take official

12 notice of it.

13      MR. VELKEI:  Thank you, your Honor, very much

14 appreciate that.

15      Q.  Mr. Cignarale, more generally we've looked at

16 some instances in which we certainly believe that

17 insurers have not been held to a zero tolerance

18 standard.  But presumably the Department doesn't

19 prosecute every instance in which it finds a violation,

20 correct?

21      A.  Correct.

22      Q.  So informally there's some threshold that the

23 Department looks at in determining whether to proceed

24 with an enforcement action, correct?

25      A.  No, I don't believe there's any threshold.
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 1      Q.  It's up to regulators like yourself to

 2 determine that?

 3      A.  Yes, it would be up to the Department staff,

 4 managers and the Commissioner as to whether a

 5 particular issue is egregious enough, whether the

 6 multitude of issues is numerous enough.  There are a

 7 lot of considerations involved in reference to the

 8 strengths of the facts of the case, the strengths of

 9 the law involved, the resources of the Department.

10 There are a lot of factors that go into making those

11 decisions.

12      Q.  Absolutely.  And those factors are discussed

13 at 2695.12, correct?

14      A.  I don't know that they are.

15      Q.  Would you take a look at it with me, sir.

16      MR. STRUMWASSER:  At 2695.12?

17      MR. VELKEI:  Yes.

18      A.  Okay.

19      Q.  So these factors are considered by the

20 Commissioner in determining whether penalties should

21 even be assessed, correct?

22      A.  Yes, there are factors for the Commissioner to

23 determine whether penalties should be assessed and, if

24 so, the appropriate amount to be assessed.  However, it

25 in no way discusses any limitation on the Commissioner
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 1 to determine that a violation has occurred.

 2      Q.  My simple point is, the fact of violation, in

 3 and of itself, is not enough to require that there be a

 4 penalty in every instance, correct?

 5      MR. STRUMWASSER:  Correct that that's your point,

 6 or correct that that is true?

 7      THE COURT:  Correct that that's the truth.

 8      MR. VELKEI:  Thank you, your Honor.

 9          Can we have that read back?

10      THE COURT:  Sure.

11          (Record read)

12      THE WITNESS:  Correct, to the degree that there

13 are -- there is enough mitigation with regard to the

14 factors to bring the violation and what would otherwise

15 be the reasonable penalty to zero.

16      MR. VELKEI:  Q.  Now, there's been a lot of

17 discussion, Mr. Cignarale, about the sheer magnitude of

18 the alleged violations, in other words, the number of

19 alleged violations.

20          These factors -- and in particular

21 2695.12(a)(7) makes clear that one does not look at the

22 number in isolation, correct?

23      A.  I'm not sure what that means.

24      Q.  2695.12(a)7 makes clear you look at the number

25 of claims where there's noncompliant acts, but you also
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 1 have to look at the total number of claims reviewed and

 2 the total number of claims in the population, correct?

 3      A.  Yes.  The Commissioner will consider that

 4 information should it be applicable to the particular

 5 category of violations or particular violations that

 6 are being reviewed.

 7      Q.  The Commissioner is required to by the express

 8 terms of this regulation, correct, sir?

 9      A.  Required to follow 2695.12(a)(7), yes.

10      MR. VELKEI:  I think this is a good time to break,

11 your Honor.

12      THE COURT:  All right.  1:30.

13          (Whereupon, the luncheon recess was taken

14           at 11:57 a.m.)

15
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 1                     AFTERNOON SESSION

 2          (Whereupon, all parties having been

 3           duly noted for the record, the

 4           proceedings resumed at 1:39 p.m.)

 5      THE COURT:  All right.  We'll go back on the

 6 record.

 7      MR. VELKEI:  Thank you, your Honor.  If you would

 8 just give me one minute.

 9      Q.  Mr. Cignarale, how are you doing?

10      A.  Fine, thank you.

11      Q.  Terrific.  Okay.  Why don't we turn if we can

12 to Page 129 of your testimony.

13          And Chuck, if you could put that up on the

14 screen.

15          And in particular, I'd like to direct your

16 attention to Lines 12 through 16 of that page.

17      A.  Okay.

18      Q.  All right.  So looking at Line 12:

19                         "Based on the assumptions

20                    I've been given, I have seen

21                    multiple misrepresentations to

22                    CDI regarding these violations

23                    that not only show bad faith

24                    by the licensee but also

25                    represent violations of
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 1                    Regulation Section 2695.5,

 2                    Subdivision (a)."

 3          In particular, I want to address this next

 4 series of questions to the statement, "Several of these

 5 misrepresentations appear to have been intended to

 6 conceal the full extent of PacifiCare's noncompliance."

 7          You see that, sir?

 8      A.  Yes, I do.

 9      Q.  In fact, isn't it the case that the company

10 agreed to a number of noncompliant acts that were far

11 more than were actually noncompliant?

12      MR. STRUMWASSER:  I'm sorry.  I didn't understand

13 that.

14      THE COURT:  I did not understand it.

15      MR. VELKEI:  Okay.

16      Q.  Isn't it in fact the case, Mr. Cignarale, that

17 the company agreed to a number of allegedly

18 noncompliant acts that is far more than are even being

19 charged in this case?

20      MR. STRUMWASSER:  I'm sorry.  Who agreed?

21      MR. VELKEI:  The company.

22      THE COURT:  The company.

23      MR. STRUMWASSER:  With whom?

24      MR. VELKEI:  With the Department.

25      MR. STRUMWASSER:  Thank you.
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 1      MR. VELKEI:  Can we have the question read back,

 2 your Honor?

 3      THE COURT:  Sure.

 4          (Record read)

 5      MR. STRUMWASSER:  I'm not sure I understand it.

 6 In addition, it's vague as to time.

 7      THE COURT:  I have to say I'm not sure.

 8          Do you understand the question?

 9      THE WITNESS:  What I don't understand is the

10 timing as well as if it's in reference to this specific

11 category or in general.

12      MR. VELKEI:  Q.  It's getting late in the day, so

13 I can be a bit inarticulate in the afternoon.

14          So why don't we just put in front of you

15 what's been entered into evidence as Exhibit 118, sir.

16          Why don't you take as much time as you need to

17 look at that, and let me know when you're ready.  My

18 first question will be have you ever seen this before?

19      A.  Okay.  I don't recall seeing this before.

20      Q.  You have certainly seen letters like this

21 before, correct, Mr. Cignarale?

22      A.  I'm not sure what you mean by "like this."

23 I've seen letters from insurance companies before

24 responding to market conduct examinations.

25      Q.  Right.  So there's a process where the company
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 1 receives a draft report, correct?

 2      A.  Yes.

 3      Q.  And then the company has an opportunity to

 4 respond to that draft report, correct?

 5      A.  Yes, in some cases.  I'm not sure of the exact

 6 protocol.

 7      Q.  I'll represent to you, since there is no

 8 dispute, that this is in fact the company's response,

 9 draft response to the confidential report.

10      MR. STRUMWASSER:  Draft response?

11      MR. VELKEI:  Q.  The company's response to the

12 draft confidential report, Mr. Cignarale.

13      MR. STRUMWASSER:  Thank you.

14      MR. VELKEI:  Q.  Do you have that in mind?

15      A.  Yes.

16      Q.  Let's walk through that if we could.  I'd like

17 to focus your attention on the back pages of the

18 response, where the company responded to the

19 allegations around failure to pay claims timely and

20 failure to acknowledge claims.

21          So those would be on CDI 33426 and 33427.

22      A.  Okay.

23      Q.  You see, I want to focus your attention on

24 425, and the company's response to the allegation that

25 there were 42,137 claims that were paid untimely within
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 1 the period of the MCE.  Do you see that, sir?

 2      MR. STRUMWASSER:  Did you say Page 425?

 3      MR. VELKEI:  33425, you got it, Mr. Strumwasser.

 4      MR. STRUMWASSER:  Thank you.

 5      THE WITNESS:  Okay.  Yeah, it appears as though

 6 3425 and 3426 are the same page.

 7      MR. VELKEI:  Q.  I'm focusing on the company's

 8 response to the allegations that there were 42,137

 9 claims that were paid late.  Do you see that,

10 Mr. Cignarale?

11      MR. STRUMWASSER:  Can we confirm for the witness

12 that 425 --

13      THE COURT:  They do look like they're the same

14 page, except there's Post-it or --

15      MR. VELKEI:  Right.

16      Q.  Why don't we focus on 33426.

17      A.  Okay.

18      Q.  So the company in fact agreed with the

19 Department's contention there were 42,137 claims that

20 were paid untimely, correct?

21      A.  I don't know -- in the sense that it says the

22 company acknowledges that 42,137 claims were paid after

23 30 working days, I don't know if that's referring back

24 to a number presented by the Department.

25      Q.  Okay.  To be clear, Mr. Cignarale, the
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 1 company -- according to your view of the world, any

 2 claim paid after 30 working days would be noncompliant,

 3 correct?

 4      A.  Yes, any claim paid after 30 working days

 5 would be noncompliant with that particular statute.

 6      Q.  Okay.  And it was the Department's contention

 7 at the time that there were in fact 42,137, if you go

 8 up to Paragraph 13 in the description of the electronic

 9 data analysis.

10          And I'm just up here to do some limited math.

11          So it was -- I want to make sure you're

12 following with me, sir -- 40,808 group claims that the

13 Department contended were untimely.  Do you see where

14 I'm looking?

15      A.  Yes.

16      Q.  And then 1,329 individual claims, correct?

17      A.  Yes, that's what it says.

18      Q.  Let me try to do the math on the board.

19 42,137 instances in which the Department contended that

20 the company had paid a claim after 30 working days,

21 right?

22      A.  Okay.  Yes.

23      Q.  And Ms. Berkel agreed to that number, correct?

24      A.  I don't know.  Did she write this?

25      Q.  The company agreed to that number, didn't
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 1 they, sir?

 2      A.  It would appear so.

 3      Q.  And that number is far more than were actually

 4 paid after 30 working days, isn't it?

 5      A.  I'm not sure I understand that.

 6      Q.  Well, in your written testimony, how many

 7 claims are you alleging were paid after 30 working

 8 days, sir?

 9      A.  I'm not alleging any.

10      Q.  For purposes of your penalty assessment, how

11 many noncompliant acts of this particular statute are

12 being asserted by you, sir?

13      A.  It would appear, based on the assumptions on

14 Page 102, Lines 13, 34,934.

15      Q.  Okay.  -934 is the number you have?

16      A.  Yes.

17      Q.  So just doing the simple math there, 42,137

18 minus 34,934.  So that's a difference of 7,203,

19 correct?

20      MR. STRUMWASSER:  Actually, I'm not sure that

21 Mr. Cignarale got the number right.

22      MR. VELKEI:  I have 34,997.  Is that the number

23 you have?

24      MR. STRUMWASSER:  Yes, off of Page 172.

25      MR. VELKEI:  Okay.  So let me replace that.  I
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 1 appreciate that, Mr. Strumwasser.

 2          Do the math over here.  34,997?

 3      MR. STRUMWASSER:  Yes.

 4      MR. VELKEI:  Okay.

 5      Q.  So I -- that's a difference of 7,140 claims.

 6 Do you agree?

 7      A.  Okay.

 8      Q.  So to be clear, the company agreed that 7,140

 9 claims were untimely when in fact they weren't,

10 correct?

11      A.  I don't have any information to lead me to

12 that conclusion.

13      Q.  But you do know how many are being asserted in

14 connection with your penalty assessment, correct?

15      A.  Yes.

16      Q.  And that is a number that is far lower than

17 the number the company agreed were noncompliant,

18 correct?

19      MR. STRUMWASSER:  What's the relevance of this

20 calculation?

21      THE COURT:  I don't know.

22          What's the relevance?

23      MR. VELKEI:  This goes to the issue, your Honor,

24 of whether in fact the company was taking actions

25 trying to hide the extent of its noncompliance.  To the
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 1 contrary, it was agreeing to noncompliant acts they

 2 didn't even commit.

 3          Could we have the question read back?

 4      THE COURT:  Sure.

 5          (Record read)

 6      THE WITNESS:  I would agree with that in the

 7 context of the response to the market conduct draft

 8 report, but not necessarily with regard to the

 9 assumptions I was asked to review, specifically, Page

10 102, Lines 8 through 12, for example, where PacifiCare

11 contends that of the original 42,000 late-paid claims,

12 5,921 should be excluded even though they were

13 processed more than 30 working days after receipt

14 because PacifiCare did not owe any reimbursement on it.

15      MR. VELKEI:  Q.  I appreciate that, Mr. Cignarale.

16 I'm just focusing on the limited statement at this

17 point, "Several of these misrepresentations appear to

18 have been intended to conceal the full extent of

19 PacifiCare's noncompliance."

20          Now, based upon the company's response, how

21 many claims did the company say were noncompliant with

22 10133.66(c)?

23      MR. STRUMWASSER:  Is this anything other than the

24 asked and answered before?

25      MR. VELKEI:  This hasn't -- I haven't asked him
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 1 that question.  We're now on to a different subject.

 2 We did timeliness of payments.  Now we're doing

 3 acknowledgement letters.

 4      THE WITNESS:  Are you referring to the response to

 5 the market conduct exam?

 6      MR. VELKEI:  Q.  Yes, sir.

 7      A.  All I can restate is in the document you asked

 8 me to look at, on Page 3427, it appears that the

 9 company may be agreeing to 81,270.

10      Q.  How about is agreeing to 81,270?

11      MR. STRUMWASSER:  Argumentative.

12      MR. VELKEI:  Not intended to be.

13      THE COURT:  Well, okay.

14      THE WITNESS:  It says that they agreed that has

15 81,270, just basically what it says.

16      MR. VELKEI:  Q.  Right.  And how many alleged

17 violations of this statute is the Department contending

18 PacifiCare, under its interpretation of the law,

19 actually violated or were noncompliant?

20      MR. STRUMWASSER:  Actually, the witness has not

21 been given that number.

22      THE COURT:  Okay.

23      MR. VELKEI:  Q.  I'd like you to focus on the

24 number of alleged charges that are in your penalty

25 recommendation around acknowledgement -- failure to
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 1 send acknowledgment letters.

 2          How many acts are you asserting in connection

 3 with your penalty recommendation were noncompliant?

 4      A.  The number I'm using for that category is

 5 56,463.

 6      Q.  56,400- and --

 7      A.  -- -63.

 8      Q.  So the company agreed to a number of

 9 noncompliant acts than the Department is even

10 contending here today, correct, sir?

11      MR. STRUMWASSER:  Actually, mischaracterizes the

12 record.  The Department contends there are violations

13 that are not being charged here.

14      MR. VELKEI:  We're focusing on the market conduct

15 period at issue in the exam report.

16      MR. STRUMWASSER:  You want to put that in your --

17      MR. VELKEI:  I think it's clear.  And it's now

18 clear on the record, sir.

19          Could we have that question read back?

20      THE COURT:  Sure.

21      (Record read)

22      MR. VELKEI:  So let's do this.  I'm happy to

23 rephrase.

24      Q.  So the company agreed that there are 81,270

25 alleged violations of 10133.66(c), correct, based on
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 1 the document?

 2      MR. STRUMWASSER:  In the market conduct period?

 3      MR. VELKEI:  For that period, MCE period.

 4      THE WITNESS:  Strictly based on the response I've

 5 been asked to look at.

 6      MR. VELKEI:  Q.  And the Department itself is only

 7 contending that there was something far less than that

 8 that were in violation of that statute, correct?

 9      A.  I don't believe that that's correct.  I

10 believe that that's the number that I've been asked to

11 recommend a penalty for based on the assumed facts.

12          It would appear that the Department,

13 subsequent to the 81,000 number being looked at, based

14 on the assumptions in my testimony on Page 123 to Lines

15 7 through 13, that the Department -- whatever the term

16 may be -- conceded or agreed not to pursue -- or

17 whatever the correct terminology may be -- a certain

18 number of that 80,000 and leaving an ultimate number

19 that was lower.

20      Q.  How many in this action is the Department

21 contending violated the statute?  How many alleged

22 violations of this statute are the subject of your

23 penalty recommendations, sir?

24      MR. STRUMWASSER:  I don't know if he has any

25 foundation other than his table.
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 1      MR. VELKEI:  Okay.  So he's got his testimony.

 2 I'm asking him what is the --

 3      THE COURT:  His table?

 4      MR. STRUMWASSER:  I mean, I don't think -- there's

 5 no foundation that he knows how many are being alleged

 6 by the Department.  He only knows how many appear in

 7 his testimony for which he's making recommendations.

 8      THE COURT:  Okay.  We'll assume that.

 9      THE WITNESS:  Strictly based on the assumptions I

10 was asked to assume, the number that I reviewed for

11 purposes of the penalty for this particular category

12 was 56,463.

13      MR. VELKEI:  Q.  And that's a difference of -- by

14 my calculation, of 24,807, sir?

15      A.  Could be.

16      Q.  81,270, minus 56,463 equals 24,807.

17          Are you aware, I mean, can you show me

18 anywhere in your testimony where the Department is

19 contending there were additional violations of

20 10133.66(c) for the market conduct period at issue?

21      A.   I don't recall offhand, but I don't also

22 think it's relevant to the statement that you

23 originally asked me to review with regard to the

24 misrepresentations.

25      Q.  Assuming that these numbers are correct, that
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 1 in fact the company agreed to a number that was far

 2 higher than what was really noncompliant, in your

 3 opinion, is that evidence of someone trying to hide the

 4 full extent of noncompliant acts?

 5      A.  In and of itself it may not be, but the

 6 representations that I referred to in that paragraph of

 7 my testimony referred to activities that occurred prior

 8 to the market conduct letter.

 9          And I would refer back to my testimony,

10 Page 123 -- I'm sorry -- all the way from -- the entire

11 Page 121, 122, and 123, which indicate to me a series

12 of misinformation provided from the company to the

13 market conduct examination team.  When one response

14 from the company was either discredited or

15 discrepancies were found, another answer was provided

16 by the company.  And that happened several times.

17      Q.  Mr. Cignarale, have you ever seen a company

18 agree to a number of noncompliant acts that was

19 actually far higher than what was really in violation

20 or in compliance with the law?

21      MR. STRUMWASSER:  In violation or in compliance?

22      MR. VELKEI:  Happy to rephrase.

23      Q.  Have you ever seen this kind of situation

24 before, where a company agrees to a number of allegedly

25 noncompliant acts that is far higher than what is
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 1 actually noncompliant?

 2      A.  I don't recall, but I don't believe that

 3 that's the scenario here either.

 4      Q.  I'd like to show you some testimony from

 5 Mrs. Berkel explaining why the company actually agreed

 6 to the numbers.

 7          So Chuck, could you put that up on the screen.

 8 And could we begin with 7633, Line 13.

 9          Have you got that?

10      A.  Okay.

11      Q.  Have you had an opportunity to read that

12 testimony, Mr. Cignarale?

13      A.  I read that specific page that you referred

14 to, but I didn't read further.

15      Q.  Okay.  Then perhaps we can just look at this

16 together.

17                         Question:  "In preparing

18                    this response" --

19          -- being Exhibit 118.

20                    "-- what was the approach you

21                    were trying to take -- what

22                    were you taking to that

23                    project?"

24                         "I was trying to

25                    clearly communicate what
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 1                    our corrective actions

 2                    would be.  I was trying to

 3                    work with the Department

 4                    to be collaborative, hoping

 5                    that this would be the

 6                    beginning of our dialog

 7                    around the adequacy of our

 8                    letters.  I was just trying

 9                    to be up front and work to

10                    what they wanted and come

11                    to closure so that we could

12                    actually implement the

13                    corrective actions and be

14                    done.  I wasn't anticipating

15                    that we would be, you know,

16                    in this fighting situation

17                    that we are today with this

18                    response.  I had no idea

19                    that would be following."

20                         Question:  "When you

21                    talk about what you wanted to

22                    bring to this closure, what

23                    do you mean by that?"

24                         "Quite simply, that we

25                    would work together as my
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 1                    experience with the

 2                    Department of Managed

 3                    Healthcare was, to come up

 4                    with a satisfactory plan

 5                    of action and that we

 6                    would -- would work through

 7                    those plan of actions to

 8                    conclusions, and we would

 9                    meet the Department's

10                    expectations."

11               Do you see that, sir?

12      A.  Yes, I do.

13      Q.  Accepting Ms. Berkel's statements as true,

14 that would not suggest a company that was refusing to

15 be cooperative and/or engage in a meaningful dialog

16 with the Department, correct?

17      A.  Correct.  But then again, as I testified to,

18 this was months after all of the other

19 misrepresentations and discrepancies from the company

20 throughout the course of the market conduct exam and

21 the other communications with the Department.

22      Q.  Okay.  So let's just put a pin in point in

23 time as to when this letter was actually prepared

24 because I think your recollection of the timing is a

25 bit off.
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 1          So I'm just going to write on here,

 2 Mr. Cignarale, the letter was 12/7/07.  Okay?

 3          Now, there are also a number of assumptions

 4 allegedly around some meetings that occurred in March

 5 of 2008, several months thereafter.  Correct?

 6      A.  I don't recall offhand.

 7      Q.  Give me one second, sir, and I'll try to get

 8 there with you.

 9          I'd like to direct your attention if I could

10 to Page 125 beginning at Line 27 and continuing through

11 126, Line 13.  Why don't you take a moment to read that

12 over, sir, and let me know when you're done.

13      A.  Okay.

14      Q.  It is one of the assumptions upon which you

15 based your penalty recommendation that the company in

16 March of 2008 misled the Department about what --

17 whether provider acknowledgement letters were being

18 sent, correct?

19      A.  Yes, with regard to a particular time frame as

20 noted on Lines 7 and 8 of Page 126 of my testimony.

21      Q.  Right.  And focusing if we can on the

22 testimony that I've directed to you, sir, "PacifiCare

23 further contends it informed CDI about when member and

24 provider acknowledgment letters were being sent in a

25 March 2008 meeting which PacifiCare has asserted was a
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 1 confidential settlement meeting," which it was.

 2          "PacifiCare witness Nancy Monk also testified

 3 that PacifiCare informed CDI at this meeting that the

 4 company's 800 number constituted compliance with the

 5 acknowledgment requirement."

 6          "On cross-examination, Ms. Monk was questioned

 7 about the PowerPoint presentation that PacifiCare

 8 presented at that March 2008 meeting.  That

 9 presentation fails to clearly disclose the dates that

10 provider acknowledgement letters were not being sent."

11          First of all, Mr. Cignarale, you weren't at

12 that meeting, were you, sir?

13      A.  I don't recall that I was.

14      Q.  So did you even get a copy of the presentation

15 materials that were given at that meeting?

16      A.  I don't know.

17      Q.  Have you looked at those presentation

18 materials prior to offering your recommendation in this

19 case?

20      A.  I don't believe I did.

21      Q.  Have you spoken to anybody at the Department

22 that attended that meeting that supported your view

23 that the company misled the Department with regard to

24 when acknowledgment letters were being sent to

25 providers?
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 1      A.  I don't recall any specific conversation, but

 2 it's not my view.  It's my conclusion based on the

 3 clear assumptions I was provided in my testimony.

 4      MR. VELKEI:  Okay.  I'd like to, if we can, take a

 5 look at the actual presentation that was given to the

 6 Department.  That's been entered into evidence as

 7 Exhibit 817.

 8          Your Honor, would you give me just a minute to

 9 find that document?  Forgive me.

10      THE COURT:  Sure.

11      MR. VELKEI:  Q.  All right, sir.  Take as much

12 time as you need to look that over, sir, and let me

13 know when you're done.

14          Let me direct your attention, just to save on

15 time, Mr. Cignarale.  I'm going to be asking you about

16 476518, which looks to be Page 5 of the settlement

17 deck.

18      MR. STRUMWASSER:  Which page are we looking at?

19 Page 6 of the settlement deck?

20      MR. VELKEI:  Page 5, sir.

21      THE COURT:  Says "6."

22      MR. VELKEI:  Oh, that's my eyesight.  Forgive me.

23 I'm all ready to be disagreeable.  Okay.

24      Q.  All right.  So the first time the company

25 represents in this slide that it was sending letters to
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 1 providers was beginning on March 1st, 2008, correct?

 2      A.  I don't know what specifically you're

 3 referring to.

 4      MR. VELKEI:  Chuck, could you blow up from March

 5 1st, 2008 to current.

 6      Q.  In the second bullet point, Mr. Cignarale,

 7 "Letters are sent to both provider and member."  Do you

 8 see anything on that particular slide that even

 9 suggests that letters were sent to providers prior to

10 that time?

11      A.  Not on that page.

12      Q.  Okay.  Let's turn the next page, sir.  And

13 this is dealing with individual members.  So you have

14 the group business.  You're aware that there's group

15 business and individual business, sir?

16      A.  Yes.

17      Q.  So the first time, is it not in fact the case,

18 that the company represented it was sending letters to

19 the provider for that line of business was July 3rd,

20 2007, correct?

21      A.  All I can really testify to is what it says in

22 the document.  And based on the words in this document,

23 it would appear so.

24      Q.  So moving on then to the next page,

25 Mr. Cignarale, which would be Page 8 of the deck or
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 1 Bates number 476520, this document very clearly says

 2 that acknowledgment letters to providers, focusing on

 3 group claims, commenced on March 1st, 2008, correct?

 4      A.  Okay.

 5      Q.  Is that a yes?

 6      A.  That's what that box says on the document.

 7      Q.  Anything on this page that would suggest that

 8 letters to providers were being sent before that time,

 9 in your opinion?

10      A.  Yeah, I think -- yes, in the sense of the box

11 that starts with "OTIS," O-T-I-S.

12      Q.  Mm-hmm.

13      A.  Says, "Acknowledgment letters to the submitter

14 of the claim," so in theory if the provider submitted

15 the claim, maybe that's a letter going to them.

16      Q.  It's a good point, Mr. Cignarale, because in

17 fact with regard to the OTIS claims, letters were --

18 they did commence sending letters to providers on July

19 3rd, 2007.

20      MR. STRUMWASSER:  Is that an assumption you're

21 asking him to make?

22      MR. VELKEI:  Sure.

23      Q.  Is there anything to suggest that letters were

24 being sent to providers prior to that time on this

25 page, Mr. Cignarale?



23832

 1      A.  Again, there's nothing in this document, you

 2 know, that leads me to alternative conclusions.  I

 3 don't know whether this document is accurate or not.

 4      Q.  Well, in your assumptions you were asked to

 5 assume that PacifiCare included in its presentation a

 6 chart that appeared to depict that provider

 7 acknowledgement letters were being sent at all times

 8 before June 1st, 2006.

 9          Can you point to any page in this deck that

10 would suggest that?

11      A.  Well, first, I don't believe that that's what

12 the assumptions asked me to assume.  It asked me not

13 that the document contained that information but

14 PacifiCare informed CDI at this meeting.  Could have

15 been orally for all I know.

16      Q.  In fact, are you aware, Mr. Cignarale that

17 Ms. Monk testified that she -- that the company made

18 clear orally as well as in this document that provider

19 letters were not being sent prior to March of 2008?

20      A.  I -- I either don't understand the question or

21 I'm not sure.

22      Q.  All right.  I'd like to just show you the

23 testimony of Ms. Monk.  You do know who Ms. Monk is,

24 correct?

25      A.  Yes.
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 1      Q.  What is your understanding of who she is?

 2      A.  She's either one of the senior -- either vice

 3 president or former CFO, maybe, former head of

 4 operations -- a number of different positions, I

 5 believe, with United, formerly with PacifiCare.

 6      MR. VELKEI:  So you don't know?

 7      THE COURT:  Well, it does indicate that that's not

 8 who she is, so.  It's okay.  They're all -- it's

 9 confusing.

10      THE WITNESS:  She was a senior officer with

11 perhaps now United and formerly with PacifiCare.

12      MR. VELKEI:  She's actually the head of regulatory

13 on the West Coast, Mr. Cignarale.

14      MR. GEE:  Senior vice president.

15      THE COURT:  Senior vice president.

16      MR. VELKEI:  And head of regulatory on the West

17 Coast.

18      Q.  My question to you simply is whether you saw

19 this testimony prior to making your recommendation,

20 penalty recommendation, in this case.

21      A.  I don't believe I have.

22      MR. VELKEI:  Your Honor, I have a line of

23 questions.  I want to just get some documents

24 organized.

25      THE COURT:  Okay.  You need a few minutes?
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 1      MR. VELKEI:  If that's okay.  I don't know if you

 2 want to take the afternoon break now or -- I'm okay

 3 with that.  And when I finish that line of questions,

 4 we'll be done for the day.

 5      THE COURT:  Okay.

 6          (Recess taken)

 7      MR. VELKEI:  Thank you, your Honor.

 8      Q.  Mr. Cignarale, I'd like to show you what's

 9 been marked in this case as Exhibit 664, which is the

10 third supplemental accusation in the California

11 Department of Insurance.  If you would just take a look

12 at that for me, sir, and let me know when you're done.

13          Chuck, maybe if you could blow up this next

14 page.

15      A.  Okay.

16      Q.  So we talked before the break about the

17 alleged misrepresentations that are the subject of this

18 third supplemental accusation around the

19 acknowledgement letters.

20          I'm noting in one of your answers, sir, when I

21 asked you about Ms. Berkel's December 7, 2000 [sic]

22 letter, and I asked you whether this would suggest a

23 company that was refusing to be cooperative and engage

24 in a meaningful dialog with the Department, you said it

25 wouldn't.  But then, as you said, you testified this
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 1 was months after all of the other misrepresentations

 2 and discrepancies from the company throughout the

 3 course of the market conduct exam and the other

 4 communications with the Department.

 5          I wasn't aware of allegations of

 6 misrepresentation other than those reflected the third

 7 supplemental accusation.  Could you show me where in

 8 your testimony you talk about other misrepresentations?

 9      A.  The misrepresentations that I referred to on

10 my Page 129, Line 13 --

11      Q.  One second.

12      A.  -- are the misrepresentations presented in the

13 facts I was asked to assume, all the way from 121, 122,

14 123, 124, 125 and 126.  And I could go through some of

15 them if you would like.

16      Q.  I would appreciate it if you would, just for

17 the purposes of this question, identify what they are.

18 If you could do page and line number, that would be --

19      A.  Sure.  One of them is 121, Lines 2 through 5.

20 That representation according to the assumptions was

21 false.

22          Continuing with the same paragraph, at Line 7,

23 for example, the company had discovered a gap in its

24 process for sending out acknowledgment letters but

25 affirmatively decided not to disclose that gap to CDI.
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 1          And then there was representation on Line 13,

 2 PacifiCare represented that the failure occurred

 3 because its vendor failed to print these letters.

 4          And that's -- part of that confirmation is on

 5 Line 21 and 22.  As it turned out, provider

 6 acknowledgment letters were not being sent at that

 7 time.

 8      Q.  Okay.  Thank you.

 9      A.  There's testimony on Page 122, looks like Lois

10 Norket.

11      Q.  Mm-hmm.

12      A.  Assumptions tell me that, on Line 14, that

13 testimony was false.

14          And then in reference to the presentation

15 chart testimony, my testimony Page 126, Lines I guess 3

16 through 8 indicating that the information on the

17 presentation chart -- the representation there was

18 false.

19      Q.  And that's what we had just been talking about

20 before the break, correct?

21      A.  Yes.

22      Q.  Anything else, sir?

23      A.  I believe that's most of what I incorporated

24 into my testimony.

25      Q.  Did you factor in the company's sworn
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 1 testimony that they were mistaken about or were

 2 confused between member and acknowledgment letters and

 3 which was being sent at what particular time?

 4      MR. STRUMWASSER:  I'm not sure I understand what

 5 it means to factor in that testimony.  He has no

 6 assumptions regarding that.

 7      THE COURT:  Okay.  So.

 8      MR. VELKEI:  I'm just trying to understand, your

 9 Honor.

10      THE COURT:  You're talking about testimony in the

11 case?

12      MR. VELKEI:  Yes.

13      THE COURT:  So did you ask him if he was aware of

14 that testimony?

15      MR. VELKEI:  Could we have the question read back?

16      THE COURT:  Sure.

17          (Record read)

18      THE COURT:  You need to ask him if he's aware of

19 that testimony.

20      MR. VELKEI:  Okay.  So I'm happy to rephrase it.

21      Q.  Are you aware that there is sworn testimony of

22 PacifiCare executives that they were confused between

23 member and provider acknowledgment letters and what

24 were being sent and when?

25      A.  I don't recall that testimony.
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 1      Q.  Fair to say that there was nothing in the

 2 assumptions related to that in the penalty

 3 recommendation that you're offering, correct?

 4      MR. STRUMWASSER:  Related to the confusion,

 5 alleged confusion?

 6      MR. VELKEI:  Yes.

 7      THE WITNESS:  I don't recall that there was.

 8      MR. VELKEI:  Q.  Are there any other alleged

 9 misrepresentations that you're contending occurred by

10 any PacifiCare employees during or after the course of

11 this examination?

12      MR. STRUMWASSER:  With respect to acknowledgement

13 or --

14      MR. VELKEI:  Q.  With respect to anything other

15 than what you've already identified.

16      A.  There may be.  I only identified the ones in

17 this particular category because that's what my

18 testimony only referred to for that particular section.

19      Q.  Would you do me a favor and just see if you

20 can identify any other alleged misrepresentations upon

21 which you are relying in offering your penalty

22 recommendation here today?

23      MR. STRUMWASSER:  Right now?

24      THE WITNESS:  I could.  It will take me time to

25 look through document.
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 1      MR. VELKEI:  I'm okay with that.

 2          Your Honor, are we okay to go to 4:00 today,

 3 or do we need to break?

 4      THE COURT:   Mm-hmm.

 5      MR. VELKEI:  Okay.

 6      THE WITNESS:  I've gone through at least the first

 7 160 pages of it.  There are certainly some areas where

 8 there are discrepancies in terms of the Department

 9 requesting data.  That data has discrepancies.

10 Responses from the company that was -- discrepancies in

11 that area.  I'm not saying I would necessarily call

12 those misrepresentations.  I'm just noting that.

13           There were also, specifically with regard to

14 misrepresentations, in Section R, starting on Page 164,

15 there's mention of that.

16          And unless I've otherwise mentioned it in my

17 testimony, I'm not able to locate any at this time.

18      MR. VELKEI:  Q.  Is the reference to PacifiCare's

19 misrepresentations to CDI any different than what we've

20 previously been talking about with respect to

21 acknowledgement letters and whether they were being

22 sent to providers?

23      A.  That's certainly the primary focus there.

24      Q.  Anything else that you're aware of?

25      A.  I don't recall offhand.



23840

 1      Q.  Certainly nothing is really specified one way

 2 or the other in that piece, correct?

 3      A.  Correct.

 4      Q.  Did the existence of discrepancies, in your

 5 opinion, was that a factor that supported an increased

 6 penalty by you?

 7      A.  I would need to go back to those particular

 8 categories.  Certainly if I mentioned it in my

 9 testimony, then I took it into account.  I took all of

10 the assumptions into account, but certainly if it

11 related to a specific factor, then yes.

12      Q.  I'm assuming you would agree that in any exam

13 of any complexity there's going to be potential

14 discrepancies that appear, correct?

15      A.  Yes, I would agree with that to a certain

16 extent.  Although, from what I understand of this case,

17 the discrepancies were more so and somewhat

18 unexplainable in terms of, for example, the

19 acknowledgement -- the story just kept changing every

20 time a discrepancy came up.  First it was a violation;

21 then it wasn't a violation, and here's why.  Then we

22 have the portal.  Then we have the sample letters that

23 are going out.  Then, oh, those -- maybe they weren't

24 going out and that sort of thing.  So I think this was

25 pretty significant.



23841

 1      Q.  The company has pretty consistently since

 2 March of 2008 taken the view that they didn't violate

 3 10133.66(c), correct?

 4      MR. STRUMWASSER:  No foundation.

 5      THE COURT:  If you know.

 6      THE WITNESS:  I don't know the specific time

 7 frame.

 8      MR. VELKEI:  Q.  So what discrepancies -- you had

 9 an opportunity, I calculated it was about 7 minutes you

10 spent looking at your testimony.

11          What discrepancies in your opinion were

12 outside the norm of what one might see given the volume

13 of requests and information that the CDI had made?

14      A.  I can go through it again.

15      Q.  I think you've already done that, sir.  So

16 having gone through it, can you identify for me any

17 discrepancies that you thought were outside the norm?

18      A.  Again, I went through this document for

19 purposes of looking at representations --

20 misrepresentations, not for purposes of looking at

21 discrepancies.  I only noted them as I was going

22 through here very quickly, and I would need to go back

23 into the document to identify where I did note that.

24      Q.  So to be clear, you're not able to identify

25 any discrepancies out of the norm without having to go
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 1 back through all of your testimony again?

 2      MR. STRUMWASSER:  Argumentative.

 3      THE COURT:  I'll allow it.

 4      THE WITNESS:  I would say the ones I just

 5 mentioned a few minutes ago, with regard to the

 6 acknowledgment, with regard to the sample letters that

 7 were allegedly going out and then later finding out

 8 that that template wasn't being used for acknowledgment

 9 letters.  The discrepancies with regard to the category

10 where the -- PacifiCare was seeking reimbursement of

11 alleged overpaid claims through its collection agency,

12 I recall discrepancies in that category where the -- I

13 believe there was a Mr. Bugiel or something similar to

14 that providing documentation and/or spreadsheets that

15 turned out to have several discrepancies in them.  And

16 it took a number of occasions to even get to a point

17 where there was even some reliability in the data being

18 presented.

19          I would also refer to the market conduct exam

20 that I referred to yesterday with regard to the initial

21 data request of self-reporting the timely responses to

22 the Department.  The insurance company responded back

23 with a number that only 207 were untimely.

24          The Department examiners noted discrepancies

25 in that data which then led to making it necessary to
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 1 conduct an electronic analysis of that data, which

 2 ultimately resulted in a finding of 30,000 or more,

 3 whatever that thousands of numbers are, with regard to

 4 that specific category.

 5          Those are just the few that can I say off the

 6 top of my head.

 7      MR. VELKEI:  Q.  Otherwise you'd to have go back

 8 through your testimony again to identify any more?

 9      A.  Yes.

10      Q.  Okay.  Why don't we switch gears and talk, if

11 we can -- and I appreciate that clarification,

12 Mr. Cignarale.

13          Why don't we switch to Page 174.

14          And so in particular I'd like to focus on

15 Lines 3 to 11.

16      A.  Okay.

17      Q.  All right.  And I want to talk about your

18 conclusion at Lines 10 to 11 that PLHIC was enormously

19 profitable during the period of these violations.  Do

20 you see that, sir?

21      A.  Yes.

22      Q.  Now, in connection with coming to that

23 conclusion, you referenced looking at Page 4, Line 25

24 of PLHIC's amended financial statements for 2006, 2007,

25 and 2008.
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 1      MR. STRUMWASSER:  I thought I heard him read that

 2 as using the singular "statement" rather than the

 3 plural "statements."

 4      THE COURT:  Can you read it back?

 5          (Record read)

 6      THE COURT:  Is that a question?

 7      MR. VELKEI:  Yes, your Honor.

 8      Q.  Can we have an answer, Mr. Cignarale?

 9      A.  Yes, I did look at that information with my --

10 the members of the financial surveillance staff and

11 Department counsel, yes.

12      MR. VELKEI:  So I'd like to mark for

13 identification as Exhbit 5673 what I believe is your

14 calculation of how you came to the conclusion that

15 PLHIC was enormously profitable.

16      THE COURT:  Okay.  5673.

17          (Respondent's Exhibit 5673, marked for

18           identification)

19      MR. VELKEI:  If you would just remember to mark

20 those with an exhibit designation at the top, sir, I

21 would appreciate it.

22      MR. STRUMWASSER:  Will counsel confirm that this

23 is an identical table to the one on Page 174, Lines 13

24 to 15?

25      MR. VELKEI:  Yes.
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 1      MR. STRUMWASSER:  Thank you.

 2      THE WITNESS:  Okay.

 3      MR. VELKEI:  Q.  All right.  So if I understand

 4 correctly, you derived the net income figure from

 5 Page 4, Line 35 of each of those financial statements,

 6 the amended financial statements we just referenced?

 7      A.  For the net income, yes.

 8      Q.  Then if I understand correctly, did somebody

 9 on your team then calculate what the average capital

10 and surplus was for each of those periods?

11      A.  They worked through it with me, yes.

12      Q.  So you were involved in that process?

13      A.  Yes.

14      Q.  So you've looked at these financial

15 statements?

16      A.  I've looked at these pages.

17      Q.  All right.  Terrific.  So I if understand

18 correctly, for each of the years, the rate of return

19 that's reflected in the last row is simply dividing

20 172,039,340 -- well, let me withdraw that and start

21 again.

22          By way of an exemplar, what you did to

23 calculate the rate of return is to divide net income

24 into the average capital and surplus for each year,

25 correct?
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 1      MR. STRUMWASSER:  Did you mean to say "into."

 2      MR. VELKEI:  I think what's what I did say.

 3      MR. STRUMWASSER:  I think it misstates the

 4 document.

 5      THE COURT:  Can you read that please?

 6      MR. VELKEI:  Your Honor, I must note that in terms

 7 of trying to get through this in a timely fashion, this

 8 has been --

 9      THE COURT:  Well, you should have known that ahead

10 of time.

11      Mr. VELKEI:  That's a fair point, your Honor.

12      THE COURT:  Sorry.  Could you read it back.

13          (Record read)

14      MR. STRUMWASSER:  That mischaracterizes the

15 document.

16      THE COURT:  Well, that's the question.

17          Is that correct?  You need the question again?

18      THE WITNESS:  No.  I need a moment.

19      THE COURT:  Okay.  You got it.

20      MR. VELKEI:  Q.  Mr. Cignarale, would you like my

21 calculator?

22      A.  No, thank you.

23          I guess the best way to answer it would be

24 that, for example, in the 2006, yes, the 172 million

25 divided by the 240 million is the 71 percent.
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 1      Q.  Okay.  Then you used the same methodology in

 2 calculating the rate of return for 2007, correct,

 3 dividing net income into average capital and surplus,

 4 right?

 5      A.  Yes.

 6      Q.  And the same for 2008, correct?

 7      A.  Yes.

 8      Q.  Then did you just aggregate the three numbers

 9 into the total net income for the three years?

10      A.  For the net income line, yes.

11      Q.  How did you calculate the average capital and

12 surplus for the three-year period, specifically the

13 number 427,403,803?

14      A.  In essence, it's on Exhibit E of my -- to my

15 testimony.  And it's shown there in the very last lower

16 right column under "Total."  It was the addition of the

17 three years.

18      THE COURT:  So you added the 71, the 63 and the 24

19 and then you came up with an average?

20      MR. VELKEI:  I think what he's saying, your Honor,

21 is he added the second row, the 240 million, 443

22 million, and the 597 million and then divided by 3.

23      THE WITNESS:  No.

24      THE COURT:  No?

25      THE WITNESS:  If you look on the exhibit, it
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 1 reflects what occurred as based on the discussions with

 2 the financial surveillance team.

 3      MR. VELKEI:  Q.  Could you just explain it to me

 4 in a simple fashion, sir?  I just don't understand.

 5      A.  In simple fashion, on the document, the lower

 6 right corner where it's 1,034 -- I'm sorry

 7 1,034,422,656 plus 1,530,000,159 averaged, which comes

 8 to 1,282,211,408.  And I divided that number -- then I

 9 used the 600,520,642 into that 1.2 billion number to

10 get the 46 percent.

11      Q.  I'll tell you, Mr. Cignarale, all I did was

12 add up that row, 240 million, 443 million, and the 597

13 million, and I divided by 3.  And I came up with the

14 number 427 million and change.  Is that a simpler way

15 of saying the same thing?

16      A.  It's a way of -- I don't know.  All I'm saying

17 is what I did to get what the financial surveillance

18 team worked up in terms of getting to the 46 percent.

19      Q.  In understanding the three-year average, you

20 simply divided -- how did you get to the 46.83?

21      A.  I thought I just testified to that.  It's on

22 Exhibit E of my testimony.

23      Q.  Give me one second, sir.

24          Okay.  So Mr. McDonald was explaining to me

25 that you took -- for purposes of calculating the return
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 1 for the three years, you added up the row of net income

 2 for a total of 600,520,642, right?

 3      A.  Yes.

 4      Q.  And then added up the row of average capital

 5 and surplus for each of those three years, which it

 6 comes out to a number of 1.28 billion.  And you simply

 7 divided the net income total of 600 million into that

 8 number to get the rate of return, correct?

 9      MR. STRUMWASSER:  Your Honor --

10      THE WITNESS:  Yes.

11      MR. VELKEI:  So I would like to, if I could -- did

12 you want to say something, sir?

13      MR. STRUMWASSER:  Yes.  Let me just suggest, my

14 problem with what Mr. Velkei is saying and

15 characterizing in these exhibits is entirely

16 prepositional.

17          He is referring to the "into" as dividing the

18 numerator into the denominator.  And that

19 mischaracterizes all these exhibits.  It's the

20 denominator gets divided into the numerator.  That's

21 the extent of my concern about his characterization of

22 the exhibits.

23      THE COURT:  172 divided by 240 is very close to 71

24 percent.

25      MR. STRUMWASSER:  Yes, I understand that.  It's
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 1 just that the question is, "You divided 172 into 240?"

 2 He didn't.  He divided 240 into 172.

 3      THE COURT:  True.

 4      MR. STRUMWASSER:  Thank you.

 5      MR. VELKEI:  With that clarification, then.  Yes.

 6          I mean, I really divided 172,039,340 -- maybe

 7 say "by" --

 8      MR. STRUMWASSER:  You can say "by."

 9      MR. VELKEI:  -- 240,742,738 to get a return

10 of 71.46.

11      THE COURT:  But that construct is not true of the

12 last column.  It's a different number.

13      MR. VELKEI:  Right.  So it would be -- the total

14 of the first row, which is 600,520,642, divided by the

15 sum of the next row for 2006, 2007, 2008.

16      Q.  Correct?

17      A.  If that works out the same as I described it,

18 then I can agree with that.

19      Q.  Okay.  I think we're all on the same

20 wavelength now.

21          Are we on the same wavelength,

22 Mr. Strumwasser?

23      MR. STRUMWASSER:  One never knows, but hope

24 springs eternal.

25      MR. VELKEI:  I appreciate your re-engaging on
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 1 that.

 2          So what I'd like to do is show you the amended

 3 statutory financials for each of these three years and

 4 make sure this is in fact what you looked at for PLHIC.

 5 Okay, sir?

 6          So I'd like to mark as exhibit next in order,

 7 I believe it's 5673, your Honor.

 8      THE COURT:  5674.

 9      MR. VELKEI:  5674, excuse me, the amended

10 statutory finacials for PLHIC for the year ended

11 December 31st, 2006.

12      MR. STRUMWASSER:  Are these not in evidence

13 already?

14      MR. VELKEI:  You know, the original ones were.

15 Not the amended ones.  I asked Mr. Woo and he confirmed

16 it.

17      MR. STRUMWASSER:  All right.

18          (Respondent's Exhibit 5674 marked for

19           identification)

20      MR. WOO:  Mr. Pongetti says 2008 may be the same,

21 but for purposes of making sure the numbers matched

22 with what Mr. Cignarale used, we chose the ones that

23 were corrected.

24      THE COURT:  All right.

25      MR. VELKEI:  5675, I believe, your Honor, would be
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 1 the statutory financials for the year ending December

 2 31st, 2007.

 3      THE COURT:  That is 5675.

 4          (Respondent's Exhibit 5675 marked for

 5           identification)

 6      MR. VELKEI:  Then 5676, your Honor, would be the

 7 amended financials for the year ending 2008 for PLHIC.

 8          (Respondent's Exhibit 5676 marked for

 9           identification)

10      MR. VELKEI:  Q.  Mr. Cignarale, I'm prepared to

11 make it easier on everybody.

12          I believe Chuck can blow up the particular

13 page, which is really all we'll be looking at, if that

14 will make things a bit simpler.

15          So if you could do that first for 2006.

16          Well, before we get there, let's go to

17 Line 35.

18          So focusing just on 2006, Mr. Cignarale, is

19 that in fact where you got the net income figure?

20      A.  Yes, I believe so.

21      Q.  Now, as evident on this particular page, a

22 significant component of the net income was actually

23 royalty fees, correct?

24          And Chuck, maybe you can blow up the details

25 of the write-ins.
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 1          Are you waiting on me, or am I waiting on you,

 2 sir?

 3      A.  I believe so.

 4      Q.  What --

 5      A.  I guess correct.

 6      Q.  Okay.  So a significant component of the net

 7 income factor that you calculated into the rate of

 8 return has nothing to do with PLHIC PPO operations,

 9 correct?

10      A.  I don't know.

11      Q.  All right.  I'd like to show you, if I could,

12 testimony of Ms. Susan Berkel explaining what is

13 comprised of those royalty fees -- or comprised in

14 those royalty fees.

15           And I'd like to turn if we could -- or I'm

16 going to direct your attention, but feel free to read

17 what you need to, 5202 beginning with the question:

18                         "The $133 million item" --

19      MR. STRUMWASSER:  Would counsel accept 8202?

20      MR. VELKEI:  8202.

21      Q.  Focusing if we can on Lines 1 through 12.

22      A.  Okay.

23      Q.  I want to.

24                         Question:  "What are those

25                    in the case of PacifiCare,
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 1                    in the case of PLHIC?"

 2          And the reference is to royalty fees.

 3                             Answer:  "PLHIC owns

 4                    the PacifiCare and Secure

 5                    Horizons trademarks.  And the

 6                    HMO legal companies and perhaps

 7                    PacifiCare Life Assurance

 8                    Company, I don't remember, pay

 9                    a royalty fee for the use of

10                    those trademarks to PLHIC."

11          Assuming Ms. Berkel is correct in her

12 assessment of what is included in those royalty fees,

13 we can agree that that has nothing do with the alleged

14 violations in this case, correct?

15      MR. STRUMWASSER:  I'm sorry.  That the royalty

16 fees have nothing to do with the alleged violations?

17      MR. VELKEI:  Right.

18      THE WITNESS:  I don't know the answer.  I don't

19 know what specifically the royalty fees are for.  They

20 didn't have any impact on the penalty assessment and my

21 recommendation in terms of it didn't matter.

22      MR. VELKEI:  Q.  But they had a very significant

23 impact on your calculation of the profitability of

24 PLHIC during the alleged violations at issue, correct?

25      A.  Yes, possibly.
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 1      Q.  I want you to accept as true the fact that

 2 these royalty fees related to the HMO legal companies

 3 and Secure Horizons.  Okay?

 4      A.  And not PacifiCare Life Assurance Company?

 5      Q.  Let's put PacifiCare Life Assurance Company in

 6 there as well.  Okay?  So we can agree, with those

 7 assumptions in mind, that the alleged violations at

 8 issue in the case have nothing to do with the HMO legal

 9 companies, Secure Horizon or PacifiCare Life Assurance

10 Company, correct?

11      A.  Okay.  Yes.

12      Q.  Okay.  All right.  Now, the royalty fees were

13 a significant component of the net income calculation

14 for the following year 2007 as well, correct,

15 Mr. Cignarale?

16      A.  I don't know.  I'd have to look.

17      Q.  So why don't we look then, again, at Page 4

18 starting with Line 35 of the 2007 statutory financial

19 statement.

20      A.  Okay.

21      Q.  Just if we can focus on Line 35 first, Chuck,

22 to make sure we're trying this all together.

23          Okay.  The Line 35 on Page 4 corresponds to

24 your calculation of net income for 2007, correct?

25      A.  Yes.
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 1      Q.  And as reflected in the statutory financials,

 2 $115,110,836 were related to royalty fees, correct?

 3      A.  Yes, according to this document.

 4      Q.  So in fact the royalty fees for 2007 played a

 5 significant role in your calculation or conclusion that

 6 PLHIC was profitable during the period in question,

 7 correct?

 8      A.  I would agree with that.

 9      Q.  All right.  Focusing on 2008, the royalty fees

10 for 2008 also were significant contributor to your

11 conclusion that PLHIC was profitable in 2008, correct,

12 sir?

13      A.  Yes.

14      Q.  So why don't we turn to the same Page 4.

15          And Chuck, if you could do the exact same

16 thing -- you already are.  Thank you.

17          All right.  So Line 35 corresponds to your

18 calculation of net income of 148,919,687.  Do you see

19 that?

20      A.  Yes.

21      Q.  And $121,593,418 of that net income figure

22 related to royalty fees for 2008, correct?

23      A.  Appears so, yes.

24      MR. VELKEI:  Now what I'd like to do is take a

25 look at what the profitability would be if we just take
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 1 out those royalty fees.

 2          So I'd like to mark for identification as

 3 exhibit next in order a series of charts beginning with

 4 one entitled "Net Income From PLHIC Royalty."

 5      THE COURT:  I have 5677.

 6      MR. VELKEI:  Thank you, your Honor.

 7          (Respondent's Exhibit 5677 marked for

 8           identification)

 9      MR. VELKEI:  Q.  And you can look through those

10 slides if you'd like, Mr. Cignarale.  But I'm just

11 focused on the first slide.

12      MR. STRUMWASSER:  Your Honor, I'm going to object

13 to this exhibit on the grounds that it appears that

14 they've backed out the royalty income but not the

15 royalty capital.  So the rate of return calculation is

16 going to be misleading.

17      THE COURT:  Overruled.

18      MR. VELKEI:  Thank you, your Honor.

19      THE WITNESS:  Okay.

20      MR. VELKEI:  Q.  All right.  So you see that I've

21 basically taken the figures from the lines that we were

22 looking at for each of the three years that were

23 described as royalty fees?

24      A.  I see that.  I do see one error on that row.

25      Q.  Which is that one, sir?
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 1      A.  It should be -- in 2007 it should end at 836

 2 not 636.

 3      Q.  Okay.  So we're talking about a difference of

 4 a couple of hundred dollars out of $150 million, right?

 5      A.  Yes.

 6      Q.  All right.  So I want you to accept that this

 7 was the applicable tax rate for each of the periods in

 8 question.  All right?  So 2006 was approximately 35,

 9 2007 approximately 31, and 2008 approximately 35.

10      MR. STRUMWASSER:  Counsel representing that's

11 marginal or average tax rate?

12      MR. VELKEI:  I have no idea.

13      Q.  But this is the applicable tax rate that would

14 apply to calculating the net income figure.  I want you

15 to assume that.  All right, sir?

16      A.  Okay.

17      MR. STRUMWASSER:  Objection, ambiguous.

18      THE COURT:  I'll allow it.  It's an assumption.

19      MR. VELKEI:  Q.  What I'd like -- the purpose of

20 this exercise, Mr. Cignarale, is simply to calculate

21 what the -- or to approximate the net income figure if

22 we take -- for the royalty fees, so that we can

23 actually back it out of your calculation.  Okay?

24          So why don't we turn to the next slide if we

25 could.
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 1          So you see I've taken the estimates of net

 2 income from royalty fees and essentially backed it out

 3 of the net income figures you had for total net income

 4 for the entire entity PLHIC.  Do you see that, sir?

 5      A.  Yes.

 6      Q.  Has a very big impact on the profitability of

 7 the company, correct?

 8      A.  I just don't believe I'm in a position to

 9 respond to the changes in the -- you know, the approach

10 that I took, I don't have the expertise in evaluating

11 the context of how the taxes -- with taxes, without

12 taxes relates to it, as well as how the -- whether that

13 changes the average capital and average surplus.  So I

14 don't have --

15      Q.  Understood.  I want you to accept as true the

16 new assessment of net income for this period after

17 deductions of royalty fees, correct?  Okay, sir?

18      A.  Okay.

19      Q.  Now, your net income figure included net

20 income for all lines of business in which PLHIC

21 participates, correct?

22      A.  I don't know that that's true.  That figure is

23 the figure filed with Department of Insurance.  I don't

24 know whether that means it's just insurance business or

25 whether that's additional business.  So I don't know
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 1 the answer to that.

 2      Q.  The requirement is that PLHIC report any net

 3 income for any of its lines of business, correct?

 4      A.  I don't know.

 5      Q.  Fair to say you didn't look to see whether in

 6 fact the net income figure that you had provided in

 7 offering your penalty recommendation related solely to

 8 the PLHIC PPO part of the business, correct?

 9      A.  I'm sorry.  Can I hear the question?

10      THE COURT:  Sure.

11          (Record read)

12      THE WITNESS:  I don't know that that's correct in

13 the sense that I certainly relied on the expertise of

14 the financial surveillance team and the communications

15 I had with them and counsel.

16          Secondly, I didn't rely on the income for

17 purposes of recommending my penalty.

18      MR. VELKEI:  Q.  We're just talking about your

19 conclusion that PLHIC was enormously profitable during

20 the alleged violations at issue.

21          I'd like to show you what's been entered into

22 evidence as 5286, Mr. Cignarale, the annual compliance

23 report pursuant to the undertakings.

24          Now, these documents, which are filed with the

25 California Department of Insurance, very clearly set
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 1 forth how much each line of business contributes to the

 2 net income for any given year, correct?

 3      A.  I don't know.

 4      Q.  I'd like to direct your attention to

 5 Bates No. CDI 248281.  I want -- I'm happy in the

 6 interest of simplifying this exercise, particularly

 7 given the quality of the documents.  It was produced by

 8 the Department -- of just blowing up those particular

 9 pages so one can see the different entries.

10      MR. STRUMWASSER:  What was the reference to the

11 Department's documents?

12      MR. VELKEI:  There's a Department's Bates number

13 there.

14          So perhaps I could just mark into -- for

15 identification exhibit next in order, your Honor, just

16 those specific pages of the undertakings for each of

17 the three years which break out the lines of business.

18      THE COURT:  Okay.  That would be 5678.

19          (Respondent's Exhibit 5678 marked for

20           identification)

21      THE COURT:  What was the exhibit number on the

22 2008 annual compliance report?

23      MR. VELKEI:  5286, your Honor.

24      MR. STRUMWASSER:  Sorry.  This thing here, is this

25 a joint exhibit to 287?
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 1      MR. VELKEI:  What I'm trying to do is this

 2 document basically blows up this page for 2008 and the

 3 corresponding pages for each of the three years at

 4 issue.

 5      MR. STRUMWASSER:  So this is not being marked

 6 itself?

 7      MR. VELKEI:  It is being marked.

 8      THE COURT:  I marked it as 5678.

 9      MR. VELKEI:  Q.  You tell me when you've had an

10 opportunity to look that over, sir.

11      A.  Okay.

12      Q.  All right.  You see the descriptions along the

13 top there, "PPO," "SDHP," "Medical Products,"

14 descriptions up at the top?

15      A.  Yes, I do.

16      Q.  There are no alleged violations at issue in

17 the case relating to the SDHP line of business,

18 correct?

19      A.  I'm not sure what that represents.

20      Q.  Self directed health plans, you've never heard

21 that term, sir?

22      A.  I've heard that term.  I don't recall that

23 there is.

24      Q.  And there's no alleged violations related to

25 the senior supp or Medicare supplemental products that
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 1 are described here?

 2      A.   I don't know that I have enough information

 3 to say for sure that none of the Medicare supp products

 4 are part of this.

 5      Q.  Is it your testimony you think there may be

 6 some alleged violations at issue in this case that

 7 relate to Medicare?

 8      A.  No.  I said that, with regard to Medicare

 9 supplement, I don't know if -- offhand I'm assuming

10 that they aren't part of this action.  But I have no

11 information really one way or the other that Medicare

12 supplement issues are not part of this.

13      Q.  Okay.  We can agree that Medicare Part D is

14 not part of this case?

15      A.  Correct, presumably not.

16      Q.  Private fee-for-service, not at issue in this

17 case?

18      A.  Probably not.

19      Q.  I'm sorry, sir?

20      A.  Probably not.

21      Q.  How about vision or dental?

22      A.  I don't know one way or the other if yes or no

23 to that.  So...

24      Q.  Okay.  Assuming that in fact that the

25 violations relate only to the PPO product, which is in
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 1 fact the case, one is certainly able, based upon these

 2 documents, to determine what was the net income derived

 3 from that particular line of business, correct?

 4      A.  I'm sorry.  Could I have the question?

 5      THE COURT:  Yes.

 6          (Record read)

 7      THE WITNESS:  Perhaps one could.  I don't know

 8 that I'm in a position to.

 9      MR. VELKEI:  Q.  I'd like to go to that last slide

10 of the three slides that we had related to net income.

11      THE COURT:  He's got it up there.

12      MR. VELKEI:  No, a different one, your Honor.

13      THE COURT:  Which one?

14      MR. VELKEI:  It's coming.

15      MR. STRUMWASSER:  What number is this?

16      THE COURT:  So it's the third slide in this deck

17 of 5677.

18      MR. STRUMWASSER:  Thank you.

19      MR. VELKEI:  Q.  So Mr. Cignarale, you see the

20 figures, the dollars that are being deducted in the

21 second row?  I want you to assume for purposes of this

22 calculation that that accurately reflects the net

23 income from other -- from lines of business other than

24 the PPO product.  Okay?

25      A.  Okay.
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 1      Q.  And based upon -- focusing just upon net

 2 income from the PPO line of business, this certainly

 3 doesn't reflect that the PPO line of business was

 4 enormously profitable during the alleged violations at

 5 issue in this case, correct?

 6      A.  I'm not really in a position -- if you're

 7 asking me to assume all the numbers are correct, then

 8 sure.  That's not what I did under my approach.  But --

 9      Q.  Assuming these numbers are correct, in fact,

10 the PLHIC PPO line of business was not at all

11 profitable during the three-year period at issue,

12 correct?

13      MR. STRUMWASSER:  Mischaracterizes the document

14 and no foundation.

15      MR. VELKEI:  Q.  Focusing on the three-year

16 average.

17      MR. STRUMWASSER:  As opposed to the three

18 individual years?

19      THE COURT:  Yes.  That's what it says.

20          Please read the question.

21          (Record read)

22      MR. STRUMWASSER:  Excuse me.  It's one thing for

23 him to ask him to assume that the numbers are correct.

24 That's fine.

25          But he is also asking -- is he asking him to
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 1 assume that the calculation is representative of

 2 profitability?  Because the witness has said he's not

 3 in a position to do that.

 4      THE COURT:  Okay.

 5      MR. VELKEI:  Q.  All I'm doing, Mr. Cignarale, is

 6 doing what you did, which was dividing the net income

 7 number, albeit a different net income number, by the

 8 average capital and surplus for each of the three

 9 years.  And if I do so focusing on the PPO product, the

10 three-year average is actually a negative number,

11 correct?

12      MR. STRUMWASSER:  Again, there's no foundation

13 that he -- this witness can do that.  If he's asking

14 him to confirm that the dividing of the one number by

15 the second gives you the third, it's a trivial question

16 but I suppose he can ask that.

17          But if he's asking him to characterize the

18 three-year profitability that's a subject for which

19 this witness has already disclaimed any ability to do

20 that.

21      MR. VELKEI:  Can we get the question read back,

22 your Honor?

23          (Record read)

24      THE COURT:  I'll allow it.

25      THE WITNESS:  I really don't know.  I don't know
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 1 the context.  I don't know how the different changes

 2 and the different separations with regard to royalties,

 3 PPO, taxes and how all that relates to if there's any

 4 other issues there I might be alerted to if I were to

 5 have some kind of consultation with our financial

 6 experts at the Department.  So I don't really know how

 7 to answer that question.

 8      MR. VELKEI:  Q.  We can at least agree, though,

 9 that all I'm doing is what you're doing, which is

10 taking a net income figure -- I understand you're not

11 agreeing that it's necessarily correct -- and dividing

12 it by average capital and surplus for each of the three

13 years?

14      MR. STRUMWASSER:  I now don't know what we're

15 getting at.  He's asking him to agree to what the

16 assumptions are?

17      THE COURT:  You know, I just see a problem.  You

18 don't need to ask him that.  You don't need for him to

19 agree.  It either is or it isn't.

20      MR. VELKEI:  Understood.  Okay.  I think this is a

21 good time to break, your Honor.

22      THE COURT:  Okay.

23          (Whereupon, the proceedings recessed

24           at 3:54 o'clock p.m.)

25
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 1 Friday, December 16, 2011            9:05 o'clock a.m.

 2                         ---o0o---

 3                   P R O C E E D I N G S

 4      THE COURT:  All right.  This is before the

 5 Insurance Commissioner of the State of California in

 6 the accusation against PacifiCare Life and Health

 7 Insurance Company.  This is OAH Case No. 2009061395,

 8 UPA 2007-00004.  Today's date is December 16th in

 9 Oakland, California.  Counsel are present.  Respondent

10 is present in the person of Ms. Monk.

11          We're continuing the cross examination of

12 Mr. Cignarale.  And we can take anything else up you

13 want later.

14      MR. VELKEI:  Thank you, your Honor.

15                      TONY CIGNARALE,

16          called as a witness by the Department,

17          having been previously duly sworn, was

18          examined and testified further as

19          hereinafter set forth:

20         CROSS-EXAMINATION BY MR. VELKEI (Resumed)

21      MR. VELKEI:  Q.  Good morning, sir.  How are you

22 this morning?

23      A.  Fine, thank you.

24      Q.  Terrific.  I want to talk about 10133.66(c),

25 the acknowledgment statute and the testimony that you
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 1 have offered around the alleged violations of that

 2 statute.

 3          And before we get into the details,

 4 Mr. Cignarale, I just want to talk generally with you

 5 about the importance from the executive branch of

 6 implementing the legislature's mandate for a particular

 7 statute.

 8          So you would agree with me that the Department

 9 is charged with implementing mandate of the legislature

10 in connection with any insurance legislation that's

11 passed that deals with the Department of Insurance,

12 correct?

13      A.  Yes, I would agree that the Commissioner, for

14 example, in implementing the Insurance Code, is

15 responsible for implementing it based on the statutes

16 that are enacted and/or any other authority or

17 discretion the Commissioner may have with regard to

18 those statutes.

19      Q.  Commissioner and yourself, as well, right, the

20 Commissioner's staff essentially?

21      A.  Yes.

22      Q.  Now, the SB 367 and SB 634, you're familiar

23 with that jargon or phraseology?  You know what I'm

24 referring to when I say that?

25      A.  Yes.
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 1      Q.  The Department understood in 2005 that there

 2 was going to be this legislation that was going to take

 3 place in 2006, correct?

 4      A.  Yes, we understood there were bills going

 5 through the legislature which, if enacted, would become

 6 effective in 2006.

 7      Q.  I believe, your testimony, you at certain

 8 points in that process did communicate with some of

 9 those legislators about this particular legislation,

10 correct?

11      A.  I believe so, yes.

12      Q.  So when the legislation was passed, what steps

13 to the Department take at that point in time to make

14 sure that they were implementing the mandate, so to

15 speak, of the legislature?

16      A.  I don't recall the specific steps.  Any time a

17 bill is enacted, it's discussed internally.  If there

18 are staffing issues, the Department may request

19 staffing in the legislature.  If there are other

20 implementation issues which may affect operations, we

21 will take steps to, you know, implement it in that way.

22 If there are -- information that needs to be imparted

23 to staff, we may have discussions with staff regarding

24 the new law.

25      Q.  I want to start with that first piece, which



23875

 1 is, upon passage of legislation, it's discussed

 2 internally.  Does the senior management get together

 3 and sort of review the executed legislation and decide

 4 upon the approach?  What happens typically?

 5      A.  I don't know that there's any typical

 6 approach.  It's varied over the years, and it varies

 7 based on the particular statute that's enacted.

 8      Q.  Okay.  So then what was the approach with

 9 regard to SB 634 and SB 367.

10      MR. STRUMWASSER:  Ambiguous.  What was the

11 approach?

12      THE COURT:  I'm sorry.  The approach that the

13 office took?

14      MR. VELKEI:  Right, exactly, your Honor.

15      THE COURT:  I'll allow it.

16      THE WITNESS:  I don't specifically recall.  The

17 only part of the implementation that I specifically

18 recall would be the analysis of potential staffing

19 issues with regard to SB 367 and potentially SB 634,

20 which the Department then made a request to the

21 legislature for additional positions to be able to

22 implement the bill.

23      MR. VELKEI:  Q.  I believe you said the

24 legislature approved one additional position?

25      A.  No, I didn't say that.  I recall saying they
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 1 approved one staff counsel position, but they also

 2 approved anywhere from perhaps five or six compliance

 3 officers for the consumer services and market conduct

 4 branch.

 5      Q.  Specifically in response to implementation of

 6 SB 367 and 634?

 7      A.  I believe so, yes.

 8      Q.  Did the Department in fact hire additional

 9 compliance officers in 2006 pursuant to that approval?

10      A.  I believe so, yes.

11      Q.  So their staffing was increased to handle the

12 additional -- the complaints that would that would be

13 coming in from providers presumably?

14      A.  Yes.

15      Q.  Do you recall any meetings that you

16 participated in with regard to the approach with

17 respect to 367 or 634 after it had been executed or

18 implemented by the legislature?

19      MR. STRUMWASSER:  Your Honor, I think the word

20 "approach" is ambiguous when you're talking about

21 implementing two different bills and each of which has

22 a wide scale.

23      THE COURT:  Overruled.

24      MR. VELKEI: Thank you, your Honor.

25      THE WITNESS:  I don't recall any specific meetings
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 1 or discussions.  I do have the -- to the best of my

 2 recollection, that the -- I was involved in some level

 3 of discussion with my staff.  I don't know how deep a

 4 level and how specific those discussions got, but those

 5 bills were discussed.

 6          And my level of participation would have been

 7 ensuring that the Department was making sure our staff

 8 understood the law and that they were properly

 9 implementing bill.

10      MR. VELKEI?  Okay.  Do you recall any specific

11 discussions with staff about the appropriate

12 interpretation of any of the provisions of 367 or 634?

13      A.  Not specifically, no.

14      Q.  Now, you testified today and earlier about you

15 were responsible for training staff members on 634 and

16 367, correct?

17      A.  I don't know if I specifically said that but

18 certainly had discussions with staff at some level with

19 regard to the bill.  I don't know that they were any

20 kind of a training, per se.

21      Q.  Are you aware of whether any training of staff

22 took place in connection with 367 and 634?

23      A.  I don't know specifically.  Best I recall is

24 that my staff managers or supervisors did conduct some

25 level of discussions with the compliance officer staff
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 1 with regard to the bills.  I don't know if I would call

 2 it training, but there were certainly some discussions.

 3      Q.  Do you recall any specific discussions with

 4 staff about specifically the Department's

 5 interpretation of 10133.66(c)?

 6      A.  Not to any level of detail, no.

 7      Q.  Are you aware of there being any direction

 8 from management, Department management, about the

 9 proper approach to 10133.66(c)?

10      MR. STRUMWASSER:  Do you mean management above

11 him?

12      MR. VELKEI:  No, just management within the

13 Department.

14      THE WITNESS:  No, I don't recall at any level of

15 detail.  But I believe I would have recalled any

16 discussions that would have implied or involved an

17 interpretation which would have changed how I would

18 have directed my compliance officers to enforce that

19 law, meaning the acknowledgement requirement was

20 already required under the regulations, and therefore,

21 I don't recall any conversation in any of the

22 implementation of these two bills that I could recall

23 that would have led me to any conclusion that the

24 Department was changing its position with regard to the

25 basic premise of the regulations, which also matches
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 1 the premise of the -- and the plain language of the

 2 statute.

 3      Q.  But to be clear, the legislature specifically

 4 implemented 10133.66(c) to deal with acknowledgments

 5 for providers, specifically, correct?

 6      A.  I don't know specifically if it was limited to

 7 that.

 8      Q.  Presumably the legislature felt there was a

 9 need to implement this acknowledgement framework within

10 the context of 10133.66(c), correct?

11      MR. STRUMWASSER:  No foundation.

12      THE COURT:  If you know.

13      THE WITNESS:  I don't know the answer.

14      MR. VELKEI:  Q.  But fair to say you don't recall

15 any conversations that you had with staff about how to

16 interpret that provision?

17      A.  No.  But, again, it would have been a very

18 significant event had there been any discussion which

19 would have implied that the Department would shift its

20 prior interpretation, prior to the enactment of the

21 law, based on this new law.  And I don't recall any

22 such conversation.

23      Q.  So if I understand your testimony correctly,

24 there was already a regulation that dealt with

25 acknowledgment, so your view was that this new statute
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 1 was simply be interpreted in the same way?

 2      A.  In a sense, yes.  With regard to the

 3 requirement of acknowledgment, it certainly added an

 4 additional level of -- more specifics with regard to

 5 it.  But it certainly did not conflict with the prior

 6 position of the Department with regard to the

 7 regulation.

 8      Q.  You mentioned, sir, that oftentimes with

 9 legislation there are implementation issues.  That's

10 the term you used.  Could you describe what

11 implementation issues there were with respect to SB 367

12 and 634.

13      A.  The only issues I recall, as I stated earlier,

14 are the staffing issues which we requested positions

15 for and received a certain number of those positions

16 and then the hiring of those staff.

17          In addition, there were certain requirements

18 and functions required by the Department -- developing

19 an information guide for providers, developing a

20 provider compliant form specific to providers.

21          Best I recall, there may have been a -- there

22 may have been some other minor implementation issues

23 that may have been required by the statute.

24      Q.  To be clear, the statute, the legislature

25 required the Department to take certain steps to make



23881

 1 providers aware of their right to complain to the

 2 Department, correct?

 3      A.  To the best of my recollection, I believe

 4 that's correct in the sense of the dispute mechanism

 5 process.

 6      Q.  So what steps did you charge your staff with

 7 taking to make sure providers were aware of the

 8 existence of their right to complaint?

 9      A.  I don't know that there were any steps taken

10 by my staff.  I don't believe my staff was involved in

11 that aspect.  If it was a notice that went out to the

12 public, it wouldn't have been created and developed and

13 published and/or made public by my staff.  It would

14 have been something that might have been handled

15 through the legal division.

16      Q.  I'm assuming, though, that somebody at the

17 Department took steps to make providers aware of their

18 right to complain consistent with the legislative

19 mandate, correct?

20      A.  I don't know to any level of specifics.  If

21 there was a specific requirement for the Department to

22 take specific action, I would assume that the

23 Department did that.  I don't know what that specific

24 action is.

25      Q.  Okay.  Now, in understanding the intentions of
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 1 the legislature, the Department presumably on occasion

 2 relies upon legislative history, correct?

 3      A.  I'm not sure I understand.  Can you repeat it?

 4      THE COURT:  Sure.

 5      MR. VELKEI:  Thank you, your Honor.

 6          (Record read)

 7      THE WITNESS:  I'm not really sure what that means.

 8 I'm just not sure what that means.  I'm not sure

 9 whether that implies legislative history of prior bills

10 or other bills or legislative history of that

11 particular bill.  I'm not really sure.

12      MR. VELKEI:  Q.  All right.  Well, let me focus on

13 the legislative history.  If you're trying to

14 understand the intent of the legislature, looking at

15 the legislative history of that particular bill could

16 be educational in understanding what that intent was,

17 correct?

18      A.  Sure, in some cases.

19      Q.  You've presumably relied upon legislative

20 history in the past in understanding the legislature's

21 intent with regard to a particular statute?

22      A.  Probably so.

23      Q.  And in fact, you've actually relied upon

24 legislative history in this very case in recommending

25 the penalty, correct?
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 1      A.  I don't recall offhand.

 2      Q.  Why don't we turn if we could to Page 129 of

 3 your testimony, Lines 19 through 27.

 4          Chuck, if you could put that up on the screen.

 5          I want to direct your attention -- and take as

 6 much time as you need, Mr. Cignarale -- to the

 7 statements, "I considered PacifiCare's contention that

 8 its telephone number and portal constituted compliance

 9 with the acknowledgement statute.  That does not

10 constitute a good faith attempt to comply by

11 PacifiCare.  The legislature, as reflected in the

12 legislative history, and the Department do not

13 interpret the law in this manner, and apparently

14 neither did PacifiCare before it was charged with these

15 acknowledgment violations."

16          So you have, in fact, relied upon legislative

17 history in offering your opinions here today, correct?

18      A.  In the sense I did in the form of referring to

19 the assumptions on Page 125, Lines 2 through 5, which

20 specifically speaks of the legislative history of

21 SB 634 as requiring insurers to acknowledge receipt of

22 claim in the same manner the claim was received.

23      MR. VELKEI:  Okay.  So what I'd like that do is

24 mark for identification as exhibit next in order, your

25 Honor -- I believe it's 5679 -- excerpts from the
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 1 legislative history for Senate Bill 634, which is what

 2 implemented 10133.66(c).

 3      THE COURT:  All right.  5679.

 4          (Respondent's Exhibit 5679 marked for

 5           identification)

 6      MR. STRUMWASSER:  Is there some reason why we

 7 weren't given the full report that was produced by

 8 Legislative Research Incorporated.

 9      MR. VELKEI:  Yes, because it is lengthy.  If the

10 Court would like a full copy, we're happy to provide

11 it.  The practice has been, both by the Department and

12 PacifiCare respondent, to the extent there are excerpts

13 we want to present to a particular witness, that has

14 been the practice.

15          But if the Court would like a complete set of

16 the legislative history, we'd be happy to provide it.

17      THE COURT:  I don't need a complete set, but if

18 Mr. Strumwasser wants to look at one...

19      MR. STRUMWASSER:  I'm just saying, since the

20 questions posed to the witness cite the legislative

21 history, if the witness has other legislative history

22 in front of him -- I haven't looked at this, so I don't

23 really know whether it has the material that was cited

24 to Mr. Cignarale in the questions.

25          I think it's less important that I have it
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 1 than he has it.

 2      MR. VELKEI:  We can't know what was provided to

 3 Mr. Cignarale by way of legislative history.  I mean,

 4 you have an opportunity to redirect if there's some

 5 particular thing that you think needs to be presented

 6 to him.  But these are excerpts that we think are

 7 relevant to this discussion.

 8      THE COURT:  How big is the --

 9      MR. VELKEI:  It's over 300 pages, your Honor.  I

10 don't know.

11      MR. STRUMWASSER:  They're numbered 310.

12      THE COURT:  Well, let's see.  But Mr. Cignarale,

13 if you feel at any time you need the entire packet,

14 just let me know, and I'll tell them to give it to you.

15      THE WITNESS:  Okay.

16      MR. VELKEI:  Q.  So what I thought is we'd walk

17 through this document together.  But my first line of

18 questioning is going to be actually with the bill

19 itself, Senate Bill 634 and Section 1 of that.  So my

20 questioning is going to be around what's entitled

21 Section 1(a), (b), and (c).  And that's Page 27 and 28,

22 Mr. Cignarale.  So why don't you take a look at that

23 and let me know when you're ready.

24          And Chuck, if you can put that up on the

25 screen.
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 1      A.  Okay.

 2      Q.  So I assume, Mr. Cignarale, that you've looked

 3 at the actual bill, Senate Bill No. 634?

 4      A.  At one point in time, yes.

 5      Q.  Terrific.  So why don't we look at Section 1

 6 together.  The bill which relates to the California

 7 Department of Insurance specifically references the set

 8 of regulations dealing with health maintenance

 9 organizations managed or regulated by the Department of

10 managed healthcare, correct?

11      A.  I'm not sure I understood that.

12          Can I hear it?

13      THE COURT:  Sure.

14          (Record read)

15      THE COURT:  I thinks's referring to Section 1(b).

16      MR. VELKEI:  Yes, your Honor.

17          And we're going to put that up on the screen,

18 Mr. Cignarale, just to make it a little easier.

19      THE COURT:  What do you want to know from this

20 witness?

21      MR. VELKEI:  Q.  Well, the first thing I would

22 like this witness to acknowledge is the very statute

23 which deals with the Department of Insurance is

24 specifically referencing the existence of a set of

25 regulations for HMOs.
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 1      MR. STRUMWASSER:  Document speaks for itself.

 2 There's no foundation that he has anything to add to

 3 that.

 4      THE COURT:  Do you see that, Mr. Cignarale?

 5      THE WITNESS:  I see it's the -- the Paragraph (b)

 6 is making just a broad statement that HMOs and PPOs

 7 regulated by the DMHC are subject to regulations.

 8      MR. VELKEI:  Q.  And the concern --

 9          I'm sorry, sir.

10      A.  Other than that, I can't really add to it.

11      Q.  The concern as expressed by the legislature

12 was that California PPO business didn't have a similar

13 set of regulations to deal with those same kind of

14 issues, correct?

15      A.  I don't know.

16      Q.  Isn't that what it says, "Preferred provider

17 organizations and other entities regulated by the

18 Department of Insurance are not subject to many of

19 these regulations, leaving providers and their patients

20 without similar protections"?

21      MR. STRUMWASSER:  Argumentative.

22      THE COURT:  Overruled.

23      THE WITNESS:  It does say that.

24      MR. VELKEI:  Q.  In fact, the legislature makes

25 clear that the act that we're discussing, which



23888

 1 includes 10133.66(c), is specifically intended to

 2 extend many of those same protections to -- that are

 3 given to HMO plans to those who deliver care to

 4 insureds in the PPO context, correct?

 5      A.  It says something to that effect in

 6 Paragraph (c).

 7      Q.  Did you consider the very language of the

 8 statute and the reference to the set of regulations

 9 impacting HMOs in concluding -- in sort of

10 understanding what was the appropriate interpretation

11 of 10133.66(c) here?

12      A.  I don't recall specifically one way or the

13 other.

14      Q.  To the extent you would have done so, it

15 presumably would have been included in your written

16 testimony, Mr. Cignarale?

17      A.  I'm sorry.  To the extent I would have done

18 what?

19      Q.  To the extent you would have considered this

20 specific section of the legislation and the references

21 to the need to extend the same protections given to HMO

22 plans to the PPO context, that would have been noted in

23 your testimony, presumably, right?

24      A.  Presumably, if I felt it had any impact in

25 reference to any of the issues that I was asked to deal
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 1 with.  I don't believe that it does.

 2      Q.  Turning if we can to Page 38 and 39 of this

 3 same document.

 4          First of all, you understand who

 5 Senator Speier is, sir?

 6      A.  Yes.

 7      Q.  Presumably you were dealing with her and

 8 others in the context of this specific legislation,

 9 correct?

10      A.  Presumably, yes.

11      Q.  Okay.  Now, Senator Speier makes clear to the

12 Governor that the provisions of this bill are needed to

13 give similar rights to healthcare providers under both

14 departments and specifically references that the bill

15 is modeled after the DMHC regulations which took effect

16 in 2004.  Do you see that, sir?

17      A.  Yes, I see that.

18      Q.  Given your involvement or interactions with

19 Senator Speier, is there anything that the Senator is

20 saying here that is inconsistent with your

21 understanding of what the legislature was intending to

22 do?

23      A.  No, but I would say that my understanding is

24 that Senator Speier would not want it in the -- if the

25 intent is to increase the rights of providers'
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 1 protection for providers and consumers, it's highly

 2 doubtful that this bill's intent would be to lessen the

 3 protections that already existed under the current

 4 Department of Insurance regulatory scheme.

 5          So to the degree that it could strengthen the

 6 current Department statutes and regulations which did

 7 exist, I don't have a problem with that.

 8      Q.  Did you ever have any discussions directly

 9 with Senator Speier about the intent of SB 634?

10      A.  I don't recall that I did.  I may or may not

11 have had discussions with Senator Speier's staff, and I

12 may or may not have testified in front of the

13 legislature on the bill.  I don't really recall.

14      Q.  Your focus in interacting with the legislature

15 was to obtain additional funds for additional staffing

16 if the bill were to be passed, correct?

17      A.  That was certainly one of the reasons, yes.

18      Q.  And you achieved that objective?

19      A.  Not entirely, no.

20      Q.  How many staff members were you seeking?

21      A.  As best I recall, I was seeking for the

22 Department ten staff.

23      Q.  It's your testimony how many were provided to

24 you?

25      A.  I don't recall the exact number, anywhere from
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 1 five to seven.

 2      Q.  All right.  Turning if we can then to Page 49

 3 of 310.  Are you familiar, sir, with the California

 4 Hospital Association?

 5      A.  Generally, yes.

 6      Q.  I'd like to direct your attention if I can to

 7 the third paragraph, beginning "AB 1455 (Scott)."

 8          All right.  So in particular, sir, I want to

 9 direct your attention to the statements beginning at,

10 "Unfortunately, AB 1455 applies only to Knox-Keene

11 licensed health plans and does not apply to PPO

12 products licensed by the Department of Insurance."  Do

13 you see that?

14          The sentence reads, following, "This bill

15 would extend the provider and consumer protections that

16 presently are applied to HMOs to health insurers

17 regulated by the Department of Insurance."

18          Do you have any basis to dispute the

19 statements that were made by Mr. Gallegos in support of

20 passage of SB 634?

21      A.  I'm not sure of the question.  Are you

22 speaking about the discussion with regard to AB 1455?

23      Q.  I'm speaking with regard to the specific two

24 sentences that I read to you, sir.

25      A.  I don't know the answer.  I do suspect -- you
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 1 know, my belief is that there was portions of AB 1455

 2 that may have pertained to the Department of Insurance.

 3 I don't know what they were, but that's the best of my

 4 recollection.

 5      Q.  Did you ever, in your review of the

 6 legislative history, assuming that you did so, did you

 7 ever find anything that in your mind authorized -- did

 8 you find anything that supported your view that the

 9 legislature was authorizing a different interpretation

10 of any of the statutory language that was modeled after

11 the DMHC regulations?

12      MR. STRUMWASSER:  Vague and assumes facts not in

13 evidence

14      THE COURT:  Can I have the question back.

15          (Record read)

16      THE COURT:  Sustained.

17      MR. VELKEI:  Q.  Let's turn if we can, then, to

18 Page 269 of 310.  Let me know when you've had an

19 opportunity to look over those first two pages, sir,

20 269 and 270.

21      MR. STRUMWASSER:  This is one where I think the

22 omissions are material.  I cannot tell what 269 and 270

23 are, and the previous page is not continuous.

24      MR. VELKEI:  I think -- this is a summary.  This

25 is a two-paged document that was included in the
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 1 legislative history, your Honor that summarizes SB 634.

 2 This is pretty common in these types of legislative

 3 history materials.

 4      THE COURT:  Did you want to see the page before

 5 this?

 6      MR. STRUMWASSER:  Yes, that would be good.  I

 7 mean, the fact is that there are -- in fact, there are

 8 in this record -- bill reports.  This isn't what they

 9 look like.

10          This could have been produced by legislative

11 staff, could have been produced by a lobbyist, could

12 have been produced by anybody.

13      THE COURT:  Do you have the page before that?

14      MR. VELKEI:  I don't have it handy, your Honor.

15 It doesn't relate.  We'll be happy to get it at the

16 break and present it before we break for the day.

17          If there's some way that impacts his

18 testimony, I'm happy to give him an opportunity to look

19 at that.

20          I'm assuming the Department has the same

21 legislative history that we have, since they're making

22 citations of it and actually put excerpts of it into

23 the record and admitted it into evidence.  So they have

24 not themselves put in a complete set of this.

25      MR. STRUMWASSER:  We produced whole documents that
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 1 are self-identified.  May I ask Mr. Velkei represents

 2 these two pages to be?

 3      THE COURT:  All right.

 4      MR. VELKEI:  Two pages from the legislative

 5 history which appears to be a summary of SB 634.

 6      MR. STRUMWASSER:  Irrelevant, no foundation.

 7      THE COURT:  Summary by whom?

 8      MR. VELKEI:  I'm sorry?

 9      THE COURT:  A summary by whom?  That's what he's

10 asking you.  Who did this?  Who did this summary?

11      MR. VELKEI:  Your Honor, the legislative history

12 typically includes these things.  Anything the

13 legislature deems to be relevant to their intent is

14 included within a packet, certified at the --

15      THE COURT:  If there are letters from this

16 hospital group which you just showed me --

17      MR. VELKEI:  This is not a letter, your Honor.

18      THE COURT:  I'm sorry.  I don't know who did this.

19          What do you want Mr. Cignarale to say about it

20 anyway?

21      MR. VELKEI:  The Legislative History Service, your

22 Honor, includes anything that's relevant to the

23 legislative intent of the bill, anything that's

24 included within -- with the legislation to accompany

25 it.
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 1          Both sides have relied upon excerpts from the

 2 legislation.  He's citing to them.  I have -- you know,

 3 he's relying upon legislative history in his written

 4 testimony.  I am simply now presenting him with pieces

 5 of that that would not support the interpretation.

 6      MR. STRUMWASSER:  That's not the correct

 7 interpretation of what the legislative file is.  The

 8 legislative file is everything that was received, not

 9 everything that the legislature deemed to be relevant.

10          And in fact, I have had documents taken out of

11 legislative files in which, in one case, and appellate

12 court declined to take judicial notice of because of

13 its provenance.  So if all he can say is it was a

14 document found in the file, that's not enough;

15 questions about it are not appropriate here.

16      THE COURT:  I guess I can allow questions for now

17 subject to striking it if -- but --

18      MR. VELKEI:  I would appreciate it, your Honor.

19 What I intend to do at the break is I'm going to get

20 the whole thing.  But I would just ask that the

21 Department then be held to the same standard that they

22 have not held themselves to.

23      THE COURT:  You know, I can only rule on

24 objections when they come up.  I can't make things up

25 and say that they're not being held to the same
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 1 standard.  I don't -- that just really is offensive.

 2          I'm ruling on an objection.  He brought

 3 something up.  I can't tell where this comes from.  It

 4 clearly is not contiguous pages, and I can rule on

 5 that.

 6          If he does something like that and you object

 7 to it, I'll rule on that too.

 8      MR. VELKEI:  I'm not trying to make the Court

 9 angry.  I'm simply suggesting there have been rulings

10 and pieces admitted into evidence.  And I'm simply

11 saying I'm fine with going forward, utilizing the

12 entire record.  But I'm asking that the Department be

13 held to that same standard.

14          I'm not trying to argue with the Court.  I

15 understand the Court's concerns, and I'm willing to

16 work with the Court to address those concerns as much

17 as I'm able.

18      THE COURT:  All right.

19      MR. VELKEI:  The concern that I have is, over the

20 last couple of days, we've had a lot of objections on

21 the alleged lack of provenance of documents taken off

22 of CDI Web sites, on documents that have been certified

23 by Legislative Research Incorporated as the legislative

24 record for a particular bill.

25          Mr. Strumwasser knows that.  So there's a
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 1 level of frustration in that these lack of provenance

 2 objections are unfounded and simply being thrown out to

 3 obstruct this cross-examination.

 4          And I'm trying to minimize the impact of that

 5 given the timing I have.  And I've worked with those

 6 constraints, and I'm not complaining.  I'm happy to be

 7 done at 3:00 o'clock on Monday.

 8          But it is frustrating to hear this constant

 9 "lack of provenance" objection as the source of most of

10 the objections over the last few days.

11          Mr. Strumwasser, like myself and Mr. McDonald

12 and others, have relied on Legislative Research

13 Incorporated in a variety of contexts to support "this

14 is the legislative record."  And to suggest, "Oh, well,

15 I don't know where this came from," well, it's been

16 certified by this agency, which is the one that

17 collects the legislative record or intent with regard

18 to a particular bill.

19          This is who everybody uses.  It's a very

20 expensive service for precisely the reason that they

21 keep this stuff and certify it.

22          So these particular pages, your Honor, are

23 some staff member, committee -- I don't know what

24 particular committee or what piece of the legislature

25 did it, but it is sufficiently important that it was
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 1 included as part of the legislative history.

 2          So I had a question related to it.  He's cited

 3 to it.  Like I said, I'm happy to bring the whole thing

 4 at the break.  I'll have somebody print it out and

 5 bring it over.

 6      MR. STRUMWASSER:  Can we have the questions, then,

 7 about it deferred until after he comes back from

 8 whatever he does on the break?  I think it's fair to

 9 tell this witness what it is he's looking at.

10      MR. VELKEI:  I just did.  And I think, if we're

11 trying to get this done --

12      THE COURT:  You didn't.  You didn't tell him what

13 he was looking at.  You just said, "It could be the

14 summary of a committee," it could be the summary of" --

15 who knows what?

16      MR. VELKEI:  What I did tell him is this is the

17 official record that goes with -- the official

18 legislative history for the bill, your Honor, certified

19 by the agency.

20      THE COURT:  All right.  What's your question?

21      MR. VELKEI:  Q.  Mr. Cignarale, turning to Page

22 270 of the legislative history, I'd like to direct your

23 attention to the statements in the first full paragraph

24 beginning, "The intent of this bill..."  Do you see

25 that, sir?  And I'd like to direct your attention in
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 1 particular to the last two sentences, "It uses claims

 2 settlement practices in place for health plans under

 3 the DMHC as the basis for SB 634.  It" -- the statute

 4 SB 634 -- "makes the protections substantially

 5 equivalent for insurers under the DOI as are currently

 6 in place for health plans under DMHC."

 7          Based upon your communications with the

 8 legislature, your review of the legislative history to

 9 the extent you have, do you have anything that

10 undermines the conclusions around the intent of the

11 bill as reflected in this document?

12      MR. STRUMWASSER:  It's argumentative.

13      THE COURT:  I'll allow it.

14      THE WITNESS:  No, I don't have any specific

15 information, but my understanding of this bill is it

16 dealt with a lot of issues.  And many of those

17 issues -- much more significant than the issue of

18 acknowledgements.

19          Many of the issues -- the most important

20 issues that I understand this bill to involve are

21 requiring the Department to expand its handling of

22 provider complaints because, prior to the enactment of

23 this bill, the Department was not doing it.

24          And as I understand and based on my

25 recollection of when this bill was going through the
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 1 legislature, that was really the main push of this

 2 bill.

 3      MR. VELKEI:  Q.  The legislative history actually

 4 includes the DMHC regulations related to claim

 5 settlement practices, correct?

 6      A.  I don't know.

 7      Q.  Those are at Pages 273 to 285, Mr. Cignarale.

 8      MR. STRUMWASSER:  Mr. Velkei can confirm that the

 9 marginalia in those pages is from the original from the

10 legislative file?

11      MR. VELKEI:  Yes, it is.

12      THE WITNESS:  Okay.

13      MR. VELKEI:  Could we have the question read back,

14 your Honor?

15      THE COURT:  Sure

16          (Record read)

17      THE WITNESS:  I don't know that I'm in a position

18 to agree with that.  It's -- the Page 273 begins with a

19 Subsection 1300.71.  I don't have any information that

20 tells me where this is from and whether it's a

21 regulation or a statute.

22      MR. VELKEI:  Q.  And there's actually specifically

23 language about acknowledgment of claims on Page 278

24 where you see bracketed language and the reference --

25 marginalia referencing 634?
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 1      MR. STRUMWASSER:  And the word "no" in the

 2 brackets, right?

 3      THE COURT:  Part of it.

 4      THE WITNESS:  I do see a Section (c) discussing

 5 acknowledgement of claims, yes.

 6      MR. VELKEI:  Q.  Okay.  So there were some

 7 questions raised by your counsel about the similarity

 8 in the language between the DMHC regulation dealing

 9 with the acknowledgment of claims and actually

10 10133.66(c).

11          So what I'd like to do is give you a clean

12 copy of the DMHC regulation, and I'd like to talk about

13 it if we could.

14          Chuck, in the meantime, can you put up the

15 graphic we have on the language of 10133.66(c) and the

16 DMHC reg.

17          Okay.  I don't want there to be any question

18 about provenance.  I actually asked Mr. McDonald if he

19 would print this off of Westlaw.  Hopefully that will

20 satisfy any concerns about it.

21      MR. STRUMWASSER:  That's the current version of

22 the regs that we have?

23      MR. VELKEI:  Mr. McDonald, can you make that

24 representation?

25          Hot off the presses, Mr. Strumwasser.
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 1      MR. McDONALD:  It was adopted in 2003.

 2      MR. STRUMWASSER:  Is Mr. McDonald making the

 3 representation there have been no amendments since?

 4      MR. McDONALD:  I think if you look at the

 5 annotation at the end, there's an indication there have

 6 not.

 7      MR. VELKEI:  So for ease of convenience for the

 8 Court and the witness, the Acknowledgement of Claims,

 9 Subsection (c) begins at Page 5 of 12 and continues

10 over to Page 6.

11      THE WITNESS:  Okay.

12      MR. VELKEI:  Q.  So what I've tried to do,

13 Mr. Cignarale, is just capture the relevant language

14 from both the regulation and the statute that is at

15 issue in the case and see if we have a disagreement or

16 agreement about whether there is any material

17 difference.

18          So beginning here, we see, "The Plan" and we

19 have "and the Plan's capitated provider" -- so we took

20 that out just for purposes of brevity -- "shall

21 identify and acknowledge the receipt of each claim,

22 whether or not complete, and disclose the recorded date

23 of receipt in the same manner as the claim was

24 submitted."  Okay?  Do you see that?

25      A.  Yes.
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 1      Q.  Now, do we have -- can we agree that at least

 2 up until this point where we have "in the same manner

 3 as the claim was submitted," the language is

 4 substantially identical between 10133.66(c) and the

 5 DMHC regulation?

 6      THE COURT:  Do you need to look at 10133?

 7      THE WITNESS:  I have it.

 8      MR. VELKEI:  Take your time.  You just let me know

 9 when you're ready.

10      MR. STRUMWASSER:  Are we going to get an exhibit

11 of this?

12      MR. VELKEI:  Yes, I'm happy to pass out copies.

13 Forgive me.  I got a little distracted by the back and

14 forth.

15          Could we have this marked, your Honor, I

16 believe as 5680 marked for identification?

17          (Respondent's Exhibit 5680 marked for

18           identification)

19      THE COURT:  5680.

20      THE WITNESS:  May have the question?

21      THE COURT:  Of course.

22          (Record read)

23      MR. STRUMWASSER:  Could we have a second before he

24 answers?

25      MR. VELKEI:  Absolutely.
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 1      THE COURT:  Yes.

 2          Let's take a very short break.

 3      MR. VELKEI:  Do you mind if everyone stays in

 4 place while you --

 5      THE COURT:  Sure.

 6          (Recess taken)

 7      THE COURT:  We're back on.

 8      MR. STRUMWASSER:  I just want to make an objection

 9 here.  In the past, your Honor has issued statutory

10 construction arguments from witnesses.  Mr. Cignarale

11 is here to provide the Department's interpretation of

12 the statute.

13          To the extent that PacifiCare wants to

14 challenge that, I understand that to be a matter which

15 we'll brief and your Honor decides.

16      THE COURT:  Yes.

17      MR. STRUMWASSER:  This is a very tough way for any

18 witness to make any kind of intelligible analysis, and

19 I don't think it's productive.  And on that grounds, I

20 object.

21      THE COURT:  I think the only issue for

22 Mr. Cignarale really is, based on all that material,

23 does that change his opinion as to how it was

24 interpreted.

25          If you need some time to kind of look at this
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 1 and look at the language between the two statutes,

 2 that's fine with me.  But I think really that's the

 3 only relevant question.

 4      MR. VELKEI:  As long as we can have -- I mean, I

 5 really just want to get this in the record to

 6 illustrate that there really are no meaningful

 7 distinctions.  I know the Court had raised some

 8 questions.  The Department certainly said that they

 9 were totally different.  I think that's  --

10      THE COURT:  They never said it was totally

11 different.  You said they were exactly the same.  And

12 the truth is they're not exactly the same.  Whether

13 those are significant differences or not is something

14 that you can argue.

15      MR. VELKEI:  Fair point, your Honor.

16      THE COURT:  But the question for Mr. Cignarale

17 really is, as he studies this material, does that

18 change his opinion about --

19      MR. VELKEI:  I'm happy to rephrase.

20      Q.  So what I suggest is, Mr. Cignarale, I

21 presented you with what I believe is marked for

22 identification as 5680.

23          Is that correct, your Honor?

24      THE COURT:  Yes.

25      MR. VELKEI:  Q.  So have you had an opportunity,
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 1 sufficient opportunity to look at this particular

 2 exhibit?

 3      A.  Yes.

 4      Q.  Does anything that's reflected in here change

 5 your view of what is the proper interpretation of

 6 10133.66(c)?

 7      A.  No, it doesn't change any understanding that I

 8 have of the Department's position with regard to its

 9 interpretation and application of the acknowledgement

10 requirement.

11      Q.  All right.  I'd like to show you if I could

12 what's been entered into evidence as Exhibit 5263.

13          Chuck, you can leave it on the screen for the

14 moment.

15      A.  Okay.

16      Q.  Okay.  I'd like to direct your attention if I

17 can to the e-mail from Susan Miller to Ms. Shuntel

18 Jackson dated February 23, 2008.  It's the middle

19 e-mail, right in the middle of the first page, 478577.

20          And, Chuck, maybe you can just blow up that

21 particular language.  We've got a little demonstrative

22 here.

23          So focusing on the language reflected in that

24 e-mail, the Department is taking a position in

25 connection with interpretation of 10133.66(c) which is
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 1 inconsistent to what's stated here as applied to the

 2 corresponding DMHC regulation, correct?

 3      A.  I don't know that -- I don't know the context

 4 of this.  I don't know that it does.  I don't see that

 5 in the document.

 6          It's an e-mail, very broad statements being

 7 made by merely an examiner at the DMHC.  Doesn't appear

 8 to be, number one, from general counsel.

 9          In addition to that, as I testified to

10 earlier, it certainly was not the intent, in the

11 Department's opinion, that SB 634 would be to require

12 the Department to lessen its protection to providers

13 than it had been doing in the past.  So I don't see

14 anything in this that would lead me to that conclusion.

15      Q.  All right.  So I want you so assume for

16 purposes of my questions that this is in fact the

17 position of the DMHC with regard to this issue.

18          So the DMHC -- and I want you to assume

19 that -- states, "There is no requirement to proactively

20 send out acknowledgement letters to providers upon

21 receipt of a new claim for services rendered."

22          That is contrary to the position the

23 Department has taken in this litigation, correct?

24      MR. STRUMWASSER:  Objection, assumes facts not in

25 evidence.  All we have about the DMHC is this.
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 1      THE COURT:  Well, based on that.

 2      MR. VELKEI:  Right.

 3      Q.  So just this statement, I want you to assume

 4 this is the position of the DMHC.  And the question is,

 5 the statement that's rendered here, that is not the

 6 position of the Department in this case, correct?

 7      MR. STRUMWASSER:  Still assumes facts not in

 8 evidence.  If the question is, "This is the statement

 9 of an examiner," then there's no problem.

10          If he's making the representation this is the

11 official position of the Department -- of the --

12      THE COURT:  No, he's asking him to assume it.

13 I'll allow it.

14      THE WITNESS:  Can I have the question?

15      THE COURT:  Sure.

16          (Record read)

17      THE WITNESS:  I don't know the answer to that in

18 the sense that it doesn't appear to be even a complete

19 statement of the position.

20          Secondly, the -- it appears from looking at

21 the regulation that -- the DMHC regulation, that

22 there's no discussion with regard to a mutually

23 agreeable method.  And therefore, even if that were the

24 position of the DMHC, the Department, number one,

25 certainly wouldn't lessen the protection to providers
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 1 that it was currently providing.

 2          And number two, the mutually agreeable

 3 language in the SB 634 statute and the Insurance Code

 4 would certainly give me pause, if I were the DMHC, if

 5 that language were in fact in their regulation.

 6      Q.  There's a lot in your answer, so I'm going to

 7 just try asking the question a different way.

 8          The Department is taking the position that

 9 insurers must proactively send out acknowledgment

10 letters to providers upon receipt of a paper claim,

11 correct?

12      MR. STRUMWASSER:  Incomplete hypothetical.

13      MR. VELKEI:  It's not a hypothetical at all.  I

14 think that was obvious from my question.  But maybe I

15 got it wrong.

16      THE COURT:  Overruled.

17      MR. VELKEI:  Can we have it read back, your Honor?

18      THE COURT:  Sure.

19          (Record read)

20      THE WITNESS:  Yes, in most instances.

21      MR. VELKEI:  Q.  So assuming that this is --

22 what's reflected on this side and in the e-mail is the

23 position of the DMHC, the Department of Insurance is

24 taking a contrary view, correct?

25      A.  I just don't know that I have enough
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 1 information to agree with that in the sense that,

 2 again, the whole aspect of a mutually agreeable method

 3 certainly changes the situation.  And I don't know

 4 whether DMHC would even take that position, even though

 5 I'm only being asked to assume that that's their

 6 position, had that language been in the regulation.

 7      THE COURT:  Move on.

 8      MR. VELKEI:  Q.  The second sentence saying, "The

 9 payer must simply [sic] be able to recognize if they

10 have received a claim within the time frame should a

11 provider call to confirm the Plan's receipt of the

12 claim."

13          That is not the position that the Department

14 has taken in this case, right?

15      MR. STRUMWASSER:  Objection, objection.  He

16 misread the sentence.  He inserted a "simply."

17      THE COURT:  It says, "The payer must be able to

18 recognize that they have received a claim within the

19 time frame should a provider call to confirm the Plan's

20 receipt of the claim."

21      MR. VELKEI:  Q.  That is not the position of the

22 Department in this case, correct?

23      A.  Incorrect.  It's not necessarily in conflict

24 with the possibility that exists for the relationship

25 between a provider and insurance company should they
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 1 mutually agree to utilize a phone system as the

 2 mutually agreed-upon method of receiving the

 3 acknowledgement with the proviso that it must contain

 4 all the information required in the statute, such as

 5 the date the claim was received, et cetera.

 6      MR. VELKEI:  Q.  Subject to -- putting aside the

 7 issue of mutual agreement, assuming that there isn't

 8 mutual agreement on this issue, the Department does not

 9 in fact contend that the payer must be able to

10 recognize that they received a claim within the time

11 frame should a provider call to confirm the plan's

12 receipt of the claim as sufficient to constitute

13 compliance with the statute, correct?

14      MR. STRUMWASSER:  Ambiguous.  I don't understand

15 what the question says after he's put aside the issue

16 of mutual agreement.

17      MR. VELKEI:  Happy to rephrase.

18      THE COURT:  All right.

19      MR. VELKEI:  Q.  Really just trying to make it

20 simple, Mr. Cignarale.

21          So as a general proposition, you would agree

22 that the Department does not think it is sufficient,

23 absent mutual agreement of the payer and the provider,

24 to simply set up a system that allows a provider, if he

25 so chooses, to call and see when his claim was
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 1 received, correct?

 2      A.  I would say -- if I understand what you're

 3 saying, I would say that that's correct.

 4      Q.  Okay.  Now, assuming that this is in fact the

 5 position, this second sentence is in fact the position

 6 of the DMHC, we can agree that the Department is taking

 7 a contrary view of how to -- how a provider or how an

 8 insurer can acknowledge a claim, correct?

 9      A.  Yes, if I'm asked to assume that that is in

10 fact the position of DMHC.  I would note that the laws

11 don't read exactly the same.

12          And secondly, I would reiterate that I don't

13 believe the Department doesn't believe there is any

14 intention in SB 634 to weaken protections to providers

15 under the Insurance Code, and therefore that wouldn't

16 be the Department's position, to weaken protection to

17 providers.

18      Q.  Mr. Cignarale, I'd like to take you back if we

19 could to Exhibit 5649 and the very last sentence on the

20 last full paragraph of 127.

21          And it is --

22      A.  I don't know what that document is.

23      Q.  5649 is a 2008 annual report of the Department

24 of Insurance and the specific excerpts related to the

25 branch.



23913

 1          Do you need another copy?

 2      THE WITNESS:  No.  I'll need a minute to locate

 3 it.

 4      MR. VELKEI:  Take your time.  Just let me know

 5 when you're done.

 6      THE COURT:  Which page?

 7      MR. VELKEI:  127, your Honor.  And we're going to

 8 put it up on the screen -- "Also the health enforcement

 9 bureau works collaboratively..."

10          Chuck, maybe you could highlight that.

11      THE COURT:  You want to look at mine?

12      THE WITNESS:  Sure.  Thank you.

13          What page am I looking at?

14      MR. VELKEI:  127, sir.

15      THE WITNESS:  Okay.

16      MR. VELKEI:  Q.  If in fact the e-mail from

17 Ms. Miller does reflect the position of the Department

18 of Managed Health Care with regard to proper

19 acknowledgement of claims, can we agree that

20 application of this acknowledgement statute and the

21 interpretation the Department is taking does not in

22 fact increase consistency between the DMHC and CDI for

23 organizations offering both products?

24      A.  I don't know that that's the case.  And this

25 paragraph doesn't give me any level of confidence that



23914

 1 that's the case.  There are many issues where the

 2 Department of Insurance and the DMHC don't agree.

 3 There are many issues where the Department of Insurance

 4 believes it's more protective to consumers and

 5 providers, rightly so, given the statutory scheme and

 6 the protections that do exist.

 7          You know, there are many issues over the years

 8 where -- there are different laws that exist between

 9 the two agencies.

10          And so to the degree that the Department can

11 be consistent, I think that's a good thing.  However,

12 it doesn't preclude the two agencies from going

13 different ways on areas that they feel are important to

14 their constituencies.

15      Q.  Fair to say you didn't take into consideration

16 the importance of consistency in stating the CDI's

17 position with regard to interpretation of 10133.66(c),

18 correct?

19      A.  I don't degree with that in the sense that I

20 don't believe -- I don't have any information that

21 would suggest to me that the Department is taking an

22 inconsistent position.  And I'll leave it at that.

23      Q.  You didn't consider it one way or the other,

24 whether this would put -- make CDI consistent with the

25 DMHC or not?  It wasn't a consideration in connection
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 1 with offering your testimony here today?

 2      A.  Correct.  The Department is interpreting and

 3 applying its statute, and it believes it's doing so

 4 appropriately and accurately.

 5      Q.  All right.  I wanted to focused upon the

 6 references to organizations offering both DMHC- and

 7 CDI-regulated products.  Do you see that there, sir?

 8      A.  Yes.

 9      Q.  Blue Shield is another example of an insurer

10 who offers both DMHC- and CDI-regulated products

11 correct?

12      A.  I would say correct, but -- I mean, they are

13 separate legal entities.  I don't know what the holding

14 company name might be.  I know that there's Blue Shield

15 maybe Life & Health Insurance Company.  And that would

16 be the licensee under Department of Insurance.

17          I don't know the specific name of the

18 particular entity that may be regulated by the DMHC.

19      THE COURT:  Actually, I've been confused about

20 that.

21      MR. VELKEI:  Yes, your Honor?

22      THE COURT:  I thought that the PPO Blue Shield was

23 under DMHC.

24      MR. VELKEI:  Part of it.  So part of it is DMHC;

25 part of it is CDI.  It's basically split.
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 1      THE COURT:  How does one know which is which?

 2 Okay?

 3      THE WITNESS:  They're different legal entities.

 4      THE COURT:  So there's a different name and --

 5      THE WITNESS:  Yes.

 6      THE COURT:  All right.  Thank you.

 7      MR. VELKEI:  Q.  Now, it is in fact the case that

 8 the legal entity of Blue Shield that is governed or

 9 managed by Department of Insurance also did not, during

10 the time period in question, send written

11 acknowledgment letters on paper claims, correct,

12 Mr. Cignarale?

13      MR. STRUMWASSER:  The Department of Insurance

14 neither governs nor manages any insurance company.

15      THE COURT:  Regulates.

16      MR. VELKEI:  Regulates, your Honor.

17      MR. STRUMWASSER:  That was the right word.

18      MR. VELKEI:  With that correction from the Court,

19 could we have the question back, your Honor?

20      THE COURT:  Sure.

21      MR. VELKEI:  Thank you.

22          (Record read)

23      MR. STRUMWASSER:  No foundation, assumes facts not

24 in evidence.

25      THE COURT:  If you know and if it's regulated.
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 1      THE WITNESS:  I don't recall.

 2      MR. VELKEI:  Q.  I'd like to show an exhibit

 3 that's been entered in this case.  It's Exhibit 5564.

 4          Mr. Cignarale, take as much time as you need

 5 to look at the document.  I'm going to direct your

 6 attention first to Attachment No. 1, which asks for --

 7 it's pursuant to a subpoena and court order, asks for

 8 certain categories of documents.

 9      MR. STRUMWASSER:  Your Honor, this is not in

10 evidence.  This is going with the record.

11      THE COURT:  Okay.

12      MR. VELKEI:  I actually don't think that's

13 correct, your Honor.  But we'll look at it at the break

14 and see.

15      THE COURT:  I can tell you right now.

16      MR. VELKEI:  Thank you.

17      THE COURT:  It's correct, it's going with the

18 record.

19      MR. VELKEI:  All right.

20      Q.  Mr. Cignarale, I'd like to direct your

21 attention if I can to the document requests that are

22 set forth there.  Do you see the first one asking for

23 any form letter to healthcare service providers

24 acknowledging receipt of claims in order to comply with

25 California Insurance Code 10133.66(c) asking for an
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 1 exemplar for each such form of letter?  Do you see

 2 that?

 3      A.  Yes.

 4      Q.  It also asks for any documents related to "if

 5 CDI commented upon the existence of or absence of the

 6 claim acknowledgment letter to providers, including in

 7 the context of a market conduct examination, all

 8 documents that constitute or relate to such

 9 communications."

10      MR. STRUMWASSER:  Objection --

11      MR. VELKEI:  Q.  Do you see that?

12      MR. STRUMWASSER:  I'm sorry.  I thought you were

13 done.

14      THE COURT:  He said, "Do you see that?"

15      MR. STRUMWASSER:  Objection on the grounds of

16 relevance and hearsay.

17      THE COURT:  I'll allow it.  So noted.

18      MR. VELKEI:  Thank you, your Honor.

19      Q.  So you see also the request "that constitute

20 or relate to" -- "Any documents that constitute or

21 relate to the substance and timing of any corrective

22 actions undertaken by you or the amount of any fine or

23 penalty assessed against you by CDI in connection with

24 CDI's communications referred to in the immediately

25 preceding paragraph."  Do you see that, sir?
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 1      A.  Yes.

 2      Q.  Now, in 2006 and 2007, Blue Shield was this

 3 subject of market conduct examinations, correct?

 4      A.  I don't recall the timing.

 5      Q.  That was the genesis of the enforcement action

 6 that we were talking about yesterday, correct?

 7      A.  It may have been.

 8      Q.  All right.  So turning your attention, then,

 9 to Page 2 of the document, "Blue Shield asserts under

10 penalty of perjury that no documents responsive to the

11 subpoena exist."  Do you see that, sir?

12      MR. STRUMWASSER:  Continuing objection on hearsay

13 right, your Honor.

14      THE COURT:  So noted.

15          It's on the back of the first page.

16      THE WITNESS:  Okay.

17      MR. VELKEI:  Q.  Did the Department ever prosecute

18 Blue Shield under 790.03 for failing to send written

19 acknowledgment letters for paper claims?

20      MR. STRUMWASSER:  I'm now confused.  I thought

21 Mr. Velkei was suggesting without foundation that they

22 didn't receive paper claims, in which case, I now

23 object on the grounds assumes facts not in evidence.

24      THE COURT:  They didn't receive paper claims?

25      MR. STRUMWASSER:  I thought that was what I heard.
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 1      MR. VELKEI:  The subpoena very clearly asks, "To

 2 the extent you have a form of letter that you sent

 3 acknowledging receipt of hard paper claims, please

 4 produce it.  If you have any communications from the

 5 Department where they've cited you for failing to do

 6 so, please produce it."

 7          The sworn declaration says there are no

 8 documents responsive.

 9          So the question to Mr. Cignarale is,

10 Mr. Cignarale, has the Department ever prosecuted Blue

11 Shield under Section 790.03 for failing to send written

12 acknowledgement letters for paper claims?

13      MR. STRUMWASSER:  Excuse me.  Mr. Velkei said that

14 the subpoena calls for --  makes a reference to paper

15 claims.  I don't see that.  I see it refers generally

16 to claims.

17      MR. VELKEI:  I'm just asking a question.  I don't

18 know what the objection is with regard to the specific

19 question I'm asking, which is just, have they ever been

20 prosecuted or not?

21      MR. STRUMWASSER:  Mischaracterizes the document,

22 and no foundation that they ever got paper claims.

23      THE COURT:  You know what?  I'm going to sustain

24 the objection.  You need to rephrase.  You've conflated

25 things.
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 1      MR. VELKEI:  Q.  Mr. Cignarale, has the Department

 2 ever prosecuted Blue Shield under Section 790.03 for

 3 failing to send written acknowledgement letters?

 4      A.  I don't know.  I don't recall.

 5      MR. VELKEI:  It's a good time to break, your

 6 Honor.

 7      THE COURT:  Okay.

 8          (Recess taken)

 9      THE COURT:  Okay.  We'll go back on the record.

10      MR. VELKEI:  Thank you, your Honor.

11      Q.  At the request of your counsel, Mr. Cignarale,

12 I went and got a complete legislative history of

13 SB 634.

14          So your Honor, do you want me to replace --

15      THE COURT:  I guess that's probably the best way

16 to do it.

17      MR. VELKEI:  I kind of wanted to avoid this, but

18 it seems I was left no choice but to do it.

19      THE COURT:  Do you have any other suggestions.

20 Mr. Strumwasser?

21      MR. STRUMWASSER:  No, I think that -- the record

22 will be a little disjointed from it, but I think it's

23 better than having the duplicates.

24      MR. VELKEI:  What I can do, maybe ask a few

25 preliminary questions first, about whether
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 1 Mr. Cignarale can even identify anything in here that

 2 he feels supports the position.  I'm not sure it's

 3 worthwhile to spend a lot of time on this unless

 4 he's --

 5      THE COURT:  Well, that's okay.  But in terms of

 6 the record --

 7      MR. STRUMWASSER:  -- the record, I think the best

 8 way is to give it the old number.

 9      MR. VELKEI:  Okay.

10      THE COURT:  All right.  So then on the record,

11 we're going to replace 5679 partial with the

12 still-warm --

13      MR. VELKEI:  Hot off the presses.

14      THE COURT:  -- full.

15      MR. STRUMWASSER:  I assume the pagination is the

16 same, so all the references will be the same.

17      THE COURT:  All right.

18          (Respondent's Exhibit 5679 re-marked for

19           identification)

20      MR. VELKEI:  Okay.  I think that's right.

21      MR. VELKEI:  Q.  Okay.  So having now presented

22 you with the complete legislative history of SB 64,

23 Mr. Cignarale, are you in a position to identify pieces

24 of the legislative history that support the

25 Department's interpretation of 10133.66(c)?
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 1      MR. STRUMWASSER:  Is he asking him to go through

 2 the document now?

 3      THE COURT:  I guess.

 4      MR. VELKEI:  He can say no, he hasn't looked at

 5 it, and then we can move on.  Whatever's easiest for

 6 him.  But --

 7      THE WITNESS:  If I could have a minute to at least

 8 look.

 9      MR. VELKEI:  Okay.  Let me know when you're ready.

10      THE WITNESS:  For the first area that I would see

11 is on Page 109 of 310, Paragraph 6.

12      MR. VELKEI:  One second, sir.

13          Okay.

14      THE WITNESS:  Which says that it requires insurers

15 to acknowledge receipt of claim in the same manner as

16 the claim was received within 15 working days of the

17 date of receipt.  And I would suggest that -- I would

18 just state that there's no exceptions in that

19 statement.

20          I could go through more of the document.  To

21 the best of my recollection, there are other analysis

22 from either the Assembly floor or the Senate floor

23 which also make that same or very similar statement.

24      Q.  Why don't you go ahead and do that for me,

25 sir.
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 1      THE COURT:  While he's doing that, I'll note that

 2 Page 69 and 70, which were the issue, Mr. Strumwasser,

 3 just stand there alone.  They don't have anything

 4 before or after it.

 5      MR. VELKEI:  Thank you for clarifying that, your

 6 Honor.  Appreciate it.

 7      THE WITNESS:  I haven't got gone through the

 8 entire document, but on the pages that I was able to

 9 look at, I couldn't notice any more.  But my

10 recollection is there is other analysis of the bill

11 with also similar language.

12      MR. VELKEI:  Why don't we, if we can, Chuck, could

13 put that Page 109 up on the screen.  And would blow up

14 the language that Mr. Cignarale has cited to.

15      Q.  So Mr. Cignarale, are you suggesting this is

16 intended to be a complete summary of the provisions of

17 10133.66(c)?

18      A.  No.  I'm suggesting it's a summary.

19      Q.  And what is that understanding based upon,

20 sir?

21      A.  It's an analysis of the bill by the Senate

22 Rules Committee Office of Senate Floor Analysis.  It's

23 their analysis and summary of the bill.

24      Q.  Based upon the reading of the statute, we can

25 agree that this is not in fact a complete summary of
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 1 what the provision provides, correct?

 2      MR. STRUMWASSER:  I'm sorry.  Not clear with what

 3 "that provision" means.  In the bill, or --

 4      MR. VELKEI:  10133.66(c), your Honor.  Could we

 5 have it read back?  I'm happy to rephrase if there's

 6 any ambiguity.

 7      THE COURT:  Yes.

 8          (Record read)

 9      THE COURT:  I'll allow it.

10      THE WITNESS:  No, it's not a complete summary of

11 the bill, but it's also consistent with the

12 Department's interpretation regarding that portion.

13      MR. VELKEI:  Q.  This very page goes on to explain

14 down below in "Background" --

15          Chuck, perhaps you could blow that up.

16          "The purpose of this bill is to provide

17 similar protections for consumers and providers

18 interacting with health insurers as those that already

19 exist under health plans regulated by the Department of

20 Managed Healthcare."

21          Do you see that, sir?

22      A.  Yes.

23      Q.  You don't have any basis to challenge the

24 stated purpose of the bill there, do you sir?

25      A.  No.  But I would just reiterate that my
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 1 understanding of the bill is not -- was not for the

 2 author to weaken the protections for consumers and

 3 providers by lessening the already current

 4 requirements.

 5      Q.  Going on to the next page and the end of that

 6 paragraph.

 7          Chuck, maybe you could just continue onto the

 8 next page and include that paragraph on there or piece

 9 the paragraph together if we could.  Thanks.

10          The very last sentence of that paragraph makes

11 clear that the intent of this bill is to align the

12 claims settlement practices of health insurers with

13 those of health plans, correct?

14      A.  That's what it says.

15      Q.  At least, if we accept as true the statement

16 of Susan Miller of the DMHC, the Department taking the

17 position that they are here with regard to 10133.66(c)

18 would not align the two regulators, at least with

19 regard to the proper acknowledgment of claims, correct?

20      A.  Correct.  If you're asking me to assume that

21 that is in fact the DMHC's position, then yes.

22          If it is in fact a DMHC's position in how it

23 applies its laws, that there is not affirmative duty on

24 the part of the insurance company to acknowledge a

25 claim to a provider then, yes.
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 1      Q.  Mr. Cignarale, now having the full text of the

 2 legislative history, does that in any way change any of

 3 your prior answers based upon your review of the

 4 excerpts?

 5      A.  No.

 6      Q.  Okay.  So it sounds like we can put this one

 7 aside.

 8          All right.  Are you ready, sir?

 9      A.  Yes.

10      Q.  Okay.  I forgot to ask you and so I just

11 wanted to close the loop, has the Department ever,

12 prior to implementation of 10133.66(c), sued an insurer

13 under 790.03 for failing to acknowledge claims properly

14 by -- for failing to send a written acknowledgement

15 letter acknowledging claims?

16      MR. STRUMWASSER:  Ambiguous as to "sued."

17      THE COURT:  Yes, I don't understand "sued" in this

18 context.

19      MR. VELKEI:  Q.  I'm going to start with has the

20 Department of Insurance ever, prior to implementation

21 of 10133.66(c) pursued an enforcement action alleging

22 that the failure to send written acknowledgment letters

23 constituted a violation of Section 790.03?

24      A.  I don't have any information at my fingertips

25 that would allow me to answer that.  And I don't know
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 1 one way or the other without researching enforcement

 2 actions or Department records.

 3      Q.  Fair to say you didn't do that prior to

 4 offering your testimony here today?

 5      A.  Correct.

 6      Q.  Just more generally, prior to implementation

 7 of 10133.66(c), has the Department ever publicly taken

 8 the position that the failure to send written

 9 acknowledgment letters constitutes a violation of

10 Section 790.03?

11      A.  Again, I don't have enough information at my

12 fingertips to say yes or no.  I would certainly say it

13 is highly probable in that, the years of the Department

14 enforcing the regulation with regards to

15 acknowledgement, the affirmative acknowledgment

16 requirement, that we would have had complaints where we

17 would have notified the insurance companies on a case

18 by case basis.

19          I can't identify any of those cases by name

20 sitting here.

21      Q.  Fair to say you didn't check on that issue

22 prior to offering your testimony here today?

23      A.  Correct.

24      Q.  Mr. Cignarale, you're not contending, are you,

25 sir, that a provider is unable to use the PacifiCare's
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 1 telephone system to determine when a claim was received

 2 by PacifiCare, are you?

 3      A.  No.  Certainly if the provider wants to agree

 4 to utilize a phone system to receive acknowledgment

 5 information, that, in theory, could comply.

 6          It would need to be, you know, a clear

 7 agreement between the two parties, number one.  Then,

 8 number two, it must also contain the required data

 9 that's required in the statute.

10      Q.  Meaning the received date of when the claim

11 was received?

12      A.  That's one of the pieces, yes.

13      Q.  You're not challenging that in fact the

14 telephone system utilized by PacifiCare allows a

15 provider to determine in fact when that received date

16 occurred, correct?

17      MR. STRUMWASSER:  "You," Mr. Cignarale?

18      MR. VELKEI:  Yes.

19      THE WITNESS:  Are you asking this strictly in

20 regard to the telephone system?

21      MR. VELKEI:  Q.  Yes, sir.

22      A.  I don't have any information one way or the

23 other.

24      Q.  Okay.  Were you aware, Mr. Cignarale, that

25 customer service representatives are specifically
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 1 trained at PacifiCare to communicate when a claim is

 2 received when a provider calls?

 3      A.  I will assume they are.

 4      Q.  Okay.  Great.  Terrific.  Fair to say that you

 5 did not consider that fact in rendering your penalty

 6 recommendation here today, correct?

 7      A.  I did in the sense that there was a small

 8 mention of that possibility on Page 124, Lines 10

 9 through 12.  And -- however, that assumption did not

10 elaborate as to the circumstances around that and as to

11 whether in fact the data, should a provider call, be

12 available.

13          And as well, as I stated earlier, it would

14 only be applicable in the event -- I'm sorry.

15          It would only be applicable for compliance

16 with that statute in the event that both parties -- the

17 provider, the insurance company -- mutually agree that

18 the provider may forgo receiving it in the manner in

19 which they sent the claim by using a telephone system.

20      MR. VELKEI:  Q.  Mr. Cignarale, you mentioned the

21 word "possibility."  Just to clarify, in coming here

22 and offering this testimony, particularly with regard

23 to the harm, both tangible and intangible, you did not

24 in fact have information one way or the other with

25 regard to whether a provider was able to use the
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 1 telephone system at PacifiCare to determine when a

 2 claim was received, correct?

 3      A.  I don't know without looking further at my

 4 testimony and the assumed facts contained in my

 5 testimony.

 6          But I do recall a section that does describe

 7 where providers suggested that they were having

 8 problems with calling the customer service of the

 9 company and not getting the answers that they wanted,

10 whether that be requesting appeals or whether that be

11 other parts of the process where the provider was

12 calling customer service in hopes of reducing their

13 administrative burden and getting their claims paid.

14      Q.  Do you have some kind of estimate of how many

15 providers were impacted in such a manner?

16      A.  No, I don't.

17      MR. VELKEI:  Forgive me, your Honor.  I'm just

18 looking for an exhibit.

19      THE COURT:  The one you just passed out?

20      MR. VELKEI:  No.  I'm looking for another one.

21 Thank you.

22      Q.  So, Mr. Cignarale, you've never seen 5136?

23      A.  This (indicating)?

24      Q.  Yes, sir.

25      A.  I don't recall I have.
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 1      Q.  Okay.  I'd like to show you what's been

 2 entered into evidence as 5244, which is what a customer

 3 service representative sees when they look up a

 4 particular claim.

 5      A.  Okay.

 6      Q.  You can see in the upper right-hand corner

 7 there's a "received" date that's reflected on the

 8 screen?

 9      A.  Yes.

10      Q.  Have you ever seen 5244 before?

11      A.  No, I have not.

12      Q.  Now, in fact, the Department's own internal

13 records reflect that when a provider calls the company,

14 PacifiCare, communicated the received date for a claim,

15 correct?

16      A.  I don't --

17      MR. STRUMWASSER:  In this specific instance?  I'm

18 sorry.  Withdrawn.

19          Go ahead.

20      THE COURT:  Can you read the question.

21          (Record read)

22      THE COURT:  I'll allow it.

23      THE WITNESS:  I don't recall that offhand.

24      MR. VELKEI:  Q.  Typically in the context of a

25 consumer complaint that may come into the Department,
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 1 the Department will ask from the provider and the

 2 insurer for sufficient documentation to assess that

 3 claim and complaint, correct?

 4      A.  In general, yes.

 5      Q.  Okay.  Now, this is produced from the

 6 Department's own records.  It's an exhibit marked and

 7 entered into evidence which is a printout of a

 8 particular provider telephone log.

 9          Chuck, if you could just highlight the

10 language "Advised that claim has been received on

11 October 24th."  It's 5440.

12      A.  Okay.

13      Q.  These are from the Department's own records,

14 correct, as reflected in the Bates number?

15      A.  I mean, I don't know.  I can't answer.

16      Q.  Assuming that it was, presumably, to the

17 extent you wanted to determine whether in fact

18 PacifiCare let providers know when a claim had been

19 received, arguably one could look at the particular

20 consumer complaint files to determine that, correct?

21      MR. STRUMWASSER:  May I have a clarification here?

22 Is Mr. Velkei representing that this -- this piece of

23 paper came from the Department's files, or is he

24 representing that the content of the screen shot is a

25 Department screen shot?



23934

 1      MR. VELKEI:  Well, I know we didn't redact that.

 2 So this was produced by the Department, and that's the

 3 Bates number designation.

 4      MR. GEE:  That's not the issue.  I'm just not

 5 clear if this phone log comes from the Department's Web

 6 site or if Mr. Velkei is just representing that this

 7 was produced from the Department.

 8      MR. VELKEI:  The testimony in the record I believe

 9 is that this is from PacifiCare's files that were

10 produced in connection with compliance.

11          Mr. Woo is nodding his head "yes."

12      THE COURT:  Okay.

13      THE WITNESS:  So is there a question?

14      MR. VELKEI:  Q.  Yes.  So at least with regard to

15 5440, the Department could easily determine whether in

16 fact the customer service representative disclosed to

17 the particular provider when the claim was received,

18 correct?

19      A.  Yes, should a provider choose to receive their

20 information that way and they choose the call, it would

21 appear that this document reflects that ability.

22      Q.  Let's take this situation.  So it appears that

23 the date of the call was October 27th, 2005.  Do you

24 see that?

25      A.  Yes.
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 1      Q.  And it appears that the claim had been

 2 received on October 24th.  Do you see that, sir?

 3      A.  That's what the log note says.

 4      Q.  Specifically says that the provider was

 5 advised that the claim has been received on October 24.

 6 So in that situation, Mr. Cignarale, could you describe

 7 to me what the harm is to the provider?  Put

 8 differently -- let me withdraw that.

 9          Focusing on the failure to send a written

10 acknowledgement letter, let's assume that no written

11 acknowledgement letter was sent in this particular

12 scenario.  Can you describe for me if there is any harm

13 and, if so, what it is?

14      A.  I don't believe I'm in a position to describe,

15 just in this small context of the log note, any of

16 that.

17      Q.  Let's assume that no letter was actually sent

18 and that in fact, on October 27th, 2005, the provider

19 was advised that the claim had been received three days

20 before.

21          Not focusing on payment or any other issue, is

22 there any harm that you can see associated with the

23 failure to send a written acknowledgment letter as

24 opposed to advising the provider by telephone that the

25 claim had been received?
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 1      A.  Yes.  As I testified to on more than one

 2 occasion, there is harm by the fact that the insurance

 3 company is violating law.  And that harm includes both

 4 the harm to the healthcare system, healthcare delivery

 5 system, if there is specific harm to provider in terms

 6 of administrative burden, that certainly exists, harm

 7 to the regulator in trying to resolve a complaint.

 8          If this was a document that the Department was

 9 reviewing, there must have been a complaint that

10 initiated that.  I would assume there were issues and

11 problems with this case or it wouldn't have come to our

12 attention.  So I'll leave it at that.

13      Q.  But focusing on the potential harm to the

14 provider in this instance, can you think of any

15 specific harm to the provider associated with receiving

16 the information of when the claim was received by

17 telephone as opposed to letter?

18      A.  I don't have enough information to be more

19 specific than I already was because I don't know

20 what -- this represents the insurance company's point

21 of view, this particular log note.  Looks like the date

22 of service was sometime in August.

23          I don't know whether the provider maybe

24 submitted it in August and is now, two months down the

25 road, wondering whatever happened to his claim and now
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 1 is -- maybe they had to resubmit the claim.  We don't

 2 know.  And now they're calling two months into the

 3 process as to, did the company receive the claim.  And

 4 they're advised yes, they received it on October 24th.

 5          So without having more context and more

 6 information other than just one single log note, I

 7 wouldn't be able to respond definitively on that.

 8      Q.  Okay.  Mr. Cignarale, have either you or

 9 anybody at your staff actually tested the telephone

10 system to see if one can determine easily whether a

11 claim has been received or when a claim has been

12 received?

13      MR. STRUMWASSER:  PacifiCare?

14      MR. VELKEI:  Yes, focusing on the PacifiCare

15 telephone system.

16      THE WITNESS:  I have not.  I don't know if anyone

17 on my staff has or not.

18      MR. VELKEI:  Q.  Now, you've made a couple of

19 references to the phone kept ringing and ringing and

20 ringing.  Could you be a little more specific about the

21 complaint that you have around that particular issue?

22      A.  Not really, other than, as I stated previously

23 I received information from my staff that there were

24 providers and consumers calling the Department

25 suggesting that they were calling the numbers that they
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 1 had for PacifiCare and the phone was not being

 2 answered.

 3          My understanding from staff also is that

 4 the -- my staff communicated that issue with the

 5 company, PacifiCare, and asked that that issue be

 6 resolved.

 7          My additional understanding from my staff is

 8 that it took an unusually long period of time for that

 9 seemingly simple issue to get resolved and for the

10 phones for those particular numbers that were provided

11 to these providers and consumers to begin being

12 answered.

13      Q.  Mr. Cignarale, were you aware that

14 Ms. Nicoletta Smith testified that it took her months

15 for somebody to answer the telephone at PacifiCare and

16 it was later determined that she was in fact mistaken

17 in that testimony?

18      MR. STRUMWASSER:  Assumes facts not in evidence.

19      THE COURT:  I don't know.  I don't remember.

20      MR. STRUMWASSER:  It was really two years ago

21 today.

22      MR. VELKEI:  No, she testified on the first day of

23 trial, the day she destroyed her documents, December

24 7th, 2009.

25      THE COURT:  Oh, my goodness.  Mr. Velkei.
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 1      MR. VELKEI:  I'm sorry, your Honor.  It's late.

 2 It's been a long couple of weeks.

 3      THE COURT:  It's late?  It's early.  It's not even

 4 noon.

 5      MR. VELKEI:  It's late in the process of this

 6 witness.

 7      THE COURT:  It's later than you think.

 8          I don't remember how long it took.  I remember

 9 the testimony vaguely.

10      MR. STRUMWASSER:  In an interest of expedition,

11 since I think I know what the answer's going to be,

12 I'll just withdraw the objection

13      THE COURT:  Can you read the question back.

14          (Record read)

15      THE WITNESS:  No.

16      MR. VELKEI:  Q.  Mr. Cignarale, is it in fact case

17 that Ms. Smith, her area of expertise was with regard

18 to property, casualty, specifically auto complaints,

19 correct?

20      A.  I don't know that that's the case.  I know

21 that all the compliance officers, or most, come in with

22 prior insurance industry experience.  They're then

23 trained in all lines of coverage.  And they ultimately

24 focus on the lines of coverage that suits them best,

25 whether that was the original line of coverage that
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 1 they came in with from the prior experience or whether

 2 that's something that they became expert in during

 3 their tenure at the Department.

 4      MR. VELKEI:  Q.  Now, we can agree that Ms. Smith

 5 was charged with leading the investigation on the

 6 consumer complaint side with regard to PacifiCare,

 7 correct?  And I use that term loosely for purposes of

 8 the question.

 9      A.  I guess correct in that the best I recall is

10 that she was one of the primary participants in the

11 group of compliance officers assigned to investigate

12 the PacifiCare complaints that came in.

13      Q.  Now, Ms. Janelle Roy actually had expertise in

14 healthcare matters as opposed to Ms. Smith, correct?

15      A.  I wouldn't agree with that in the sense that

16 they both had expertise in health insurance issues in

17 my opinion.

18          I do recall, however, that Janelle Roy may

19 have had some -- either a medical background or a

20 health insurance background prior to joining the

21 Department.  But I would suggest that they are both

22 comparatively versed in the areas of health insurance

23 regulation.

24      Q.  Who made the decision to appoint Ms. Smith as

25 opposed to Ms. Roy to lead the investigation in the
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 1 first year on the consumer complaint side?

 2      A.  I don't know.

 3      Q.  I'd like to present some testimony to you from

 4 Ms. Roy with regard to Ms. Smith's experience at the

 5 Department as compared to hers.

 6          And I'm submitting, just show to the witness

 7 just so the record's clear, portions of Ms. Roy's

 8 testimony at Pages 5593 to 5596.

 9      MR. STRUMWASSER:  May I inquire what the relevance

10 is of testimony of Ms. Roy about Ms. Smith's expertise?

11      MR. VELKEI:  Yes, it goes to were the people in

12 charge of the investigation really best suited to

13 evaluate compliance on healthcare issues.

14      MR. STRUMWASSER:  I don't think that's a relevant

15 topic here.

16      THE COURT:  Why is that relevant?

17      MR. VELKEI:  Because, your Honor, our view is that

18 the Department made mistakes, and those mistakes

19 impacted both the investigation and the ultimate

20 conclusions in connection with this action.

21      MR. STRUMWASSER:  I'm not sure I've heard any

22 allegations of mistakes.  And even if there were any

23 mistakes, that's one of those classic "how we got here"

24 things.

25      THE COURT:  All right.
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 1      MR. VELKEI:  Well, no it's not because one of the

 2 issues, from our perspective, is the lack of

 3 objectivity of the people that were responsible for

 4 managing these investigations.

 5          The next document I want to show Mr. Cignarale

 6 is a document where Ms. Smith, early in the process,

 7 exaggerated significantly the impact from a particular

 8 that she was investigating.

 9      THE COURT:  Well, that's a different issue.

10      MR. VELKEI:  So it goes to that lack of

11 objectivity, your Honor.  And this is just a precursor

12 to establish that Ms. Smith did not have expertise in

13 healthcare at all and that it was Ms. Roy, in fact, who

14 was the person that would have been best suited in the

15 circumstances.

16      THE COURT:  I'm not going to second guess who was

17 best suited.  If you can show that Ms. Smith was unfair

18 in some way in the way that she conducted herself or

19 something that's tangentially relevant, then I'll allow

20 it.  But the fact that one person was more suited than

21 another, I'm not going to second guess that.

22      MR. VELKEI:  I'm not -- it was a bad choice of

23 words.  That one person had experience in healthcare;

24 one person didn't.

25      MR. STRUMWASSER:  Same objection.
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 1      THE COURT:  My question is so what?

 2      MR. VELKEI:  Because it goes to this issue about

 3 was the -- were the issues that were being presented to

 4 the Department properly evaluated.

 5      THE COURT:  No, I'm not going to do this.

 6      MR. VELKEI:  Okay.  So I'm happy to move on, your

 7 Honor.

 8      THE COURT:  Move on.

 9      MR. VELKEI:  Why don't I just show

10 Mr. Cignarale what's been entered into evidence as

11 5019.

12      THE COURT:  All right.

13      MR. VELKEI:  Thank you, your honor.

14      MR. GEE:  While Mr. Velkei hands that out, for

15 clarification, 5440, Mr. Velkei said that he knew that

16 PacifiCare didn't make the redactions, and he suggested

17 that CDI did.

18          Mr. Kent, on the record, did say that these

19 redactions were made by PacifiCare.

20      MR. VELKEI:  Forgive me.  I apologize for any

21 inaccuracies.

22          And I did want to note also, your Honor, we

23 had talked off the record about the Department not

24 having produced certain information.  It was produced

25 last night at 11:30.  So I don't want there to be any
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 1 misunderstanding of that.  We obviously have to

 2 evaluate it.  But forgive me for any mistakes in those

 3 statements.

 4      THE COURT:  Okay.

 5      MR. VELKEI:  Thank you, your Honor.

 6      THE WITNESS:  Okay.

 7      MR. VELKEI:  Q.  I want to focus on the e-mail

 8 from Mr. Dixon to Mr. Laucher, if we could, at the very

 9 top of 5019, sir.

10          Now at the time, if I understand correctly,

11 Mr. Laucher was in charge of the market conduct

12 division?

13      A.  I believe so, yes.

14      Q.  Mr. Dixon was a senior manager that reported

15 directly to him, to Mr. Laucher?

16      A.  Yes.

17      Q.  Now, based upon the statements that are made

18 here, it would appear that Ms. Smith was estimating

19 about $4 1/2 million were due with regard to this issue

20 of pre-ex.  Do you see that, sir?

21      A.  Yes.

22      Q.  And that is far in excess of what was actually

23 due in connection with this issue, correct?

24      MR. STRUMWASSER:  Objection, irrelevant.  This is

25 an almost five-year-old document, and he's asking to
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 1 compare to what is -- what the Department is now

 2 contending it's identified as an estimate.

 3          There is nothing in this document capable of

 4 showing any bias.

 5      MR. VELKEI:  The point here, your Honor, is senior

 6 people -- this is before there was a decision to do a

 7 market conduct examination.  The actual dollar amount

 8 is $750,000.  That's a big different difference.

 9          And our point is -- we're trying to

10 understand, put this in context.  There was a lack of

11 objectivity from our perspective and certainly

12 mis-estimating by a factor of five or four what the

13 potential harm was on this potential issue is certainly

14 prejudicial to the extent it was not accurate.

15      THE COURT:  Prejudicial to what?

16      MR. VELKEI:  Prejudicial to how we were treated in

17 connection with the exam, whether we were treated

18 objectively, what was the view of the Department.  If

19 the senior Department officials were not getting

20 accurate information about what was actually happening,

21 that may well have -- that certainly did cause a

22 problem with regard to the maintenance of the

23 examination and, frankly, our perspective, a lack of

24 objectivity.

25      MR. STRUMWASSER:  This is another example, your
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 1 Honor, of the right not to get examined theory.  If a

 2 lower number had been given, maybe they wouldn't have

 3 had an examination and maybe, then, actual violations

 4 that were found would have not gotten found.  There's

 5 no such right.

 6      THE COURT:  I agree with that.  And I do -- I also

 7 agree that her mis-estimation isn't relevant.

 8          But I suppose, if Mr. Cignarale's aware of

 9 this and it impacted him in some way, you can ask him

10 about it.

11      MR. VELKEI:  Okay.  I appreciate that, your Honor.

12      Q.  Mr. Cignarale, have you had an opportunity to

13 look at 5019?

14      A.  Yes.

15      Q.  Okay.  Were you -- was it communicated to you

16 in February of 2007 that there were roughly

17 $4 1/2 million owed by the company in connection with

18 this pre-ex issue that is one of the subject matters of

19 your penalty recommendation?

20      A.  No, I don't recall that there was.

21      MR. VELKEI:  Okay.  This is a good time to break,

22 your Honor, so an hour?

23      THE COURT:  You want to take an hour?  Sure.

24      MR. VELKEI:  Then depending on where I am in the

25 cross, we may finish a little early, and I'll still be
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 1 done by 3:00 o'clock on Monday.

 2      THE COURT:  Okay.

 3      MR. STRUMWASSER:  12:45 then?

 4      MR. VELKEI:  That sounds good.

 5      THE COURT:  All right.

 6          (Whereupon, the luncheon recess was taken

 7           at 11:40 a.m.)
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 1                     AFTERNOON SESSION

 2                         ---o0o---

 3          (Whereupon, all parties having been

 4           duly noted for the record, the

 5           proceedings resumed at 12:52 p.m.)

 6      THE COURT:  We can go back on the record.

 7         CROSS-EXAMINATION BY MR. VELKEI (Resumed)

 8      MR. VELKEI:  Q.  Hello, sir.

 9      A.  Hello.

10      Q.  I want to keep talking a little bit more if we

11 could about harm in connection with failure to send

12 acknowledgement letters, and in particular I just

13 wanted to focus if I could on the administrative burden

14 that we've been talking about in the last couple of

15 days.

16          Are you okay with me standing up here?

17      A.  Sure.

18      Q.  All right.  Terrific.

19          Now, Mr. Cignarale, you would agree with me

20 that, you know, from -- well -- from a record retention

21 perspective there are certain costs associated with

22 retaining records, right?

23      A.  Sure.

24      Q.  So in the situation of a written

25 acknowledgment letter being sent to a provider there
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 1 are costs -- there are a number of costs associated

 2 with receiving that written acknowledgment letter,

 3 would you agree?

 4      A.  Could be, yes.

 5      Q.  So there would be the cost associated with

 6 opening the mail.  You would agree?

 7      A.  Sure.

 8      Q.  There are also costs associated with figuring

 9 out, once the mail is opened, where to put a particular

10 letter, right?

11      A.  I guess.

12      Q.  Well, think about that for a second.  So if a

13 letter comes in on a particular claim, presumably the

14 provider has to then figure out where that particular

15 letter goes and match it to the claim file they have,

16 right?

17      A.  Yes.  It doesn't sound that difficult but yes,

18 a step.

19      Q.  Then they're going to have a figure out a way

20 to store that information, correct?

21      A.  Yes.

22      Q.  And somebody has to do that, right?

23      A.  I assume so.

24      Q.  Right.  So a provider is going to have to pay

25 somebody to go through this process of opening the
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 1 mail, filing it and storing it, correct?

 2      A.  Sure it is.

 3      Q.  And providers can have hundreds if not

 4 thousands of claims on a monthly basis, correct?

 5      A.  Depending on the size, yes.

 6      Q.  So that can become a significant cost to the

 7 provider to process all of the papers received by way

 8 of acknowledgement letters, correct?

 9      A.  Yes.

10      Q.  Now, I'm assuming you have not evaluated the

11 cost to the providers in going through the

12 administrative burdens of receiving those kinds of

13 letters and actually processing them, correct, sir?

14      A.  No.  But it -- it's not relevant in my opinion

15 to this particular case or this particular issue in the

16 sense that a provider that finds themselves in the

17 position of not wanting to bear those costs has the

18 perfect ability to work with the company and usually

19 agree upon a method which is other than the hard copy

20 mailing of acknowledgment letters.

21      Q.  Understood, and I'm really just focusing on

22 the existence of harm in the absence of that mutual

23 agreement, okay?

24      A.  Okay.

25      Q.  Are you with me?  All right.  So I'd like to
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 1 show you if I could the sworn testimony of Ms. Bigam

 2 from January 13th, 2011.  And the specific pages are

 3 14953 and 14954.

 4      A.  Okay.

 5      Q.  So have you seen this testimony before,

 6 Mr. Cignarale?

 7      A.  No, I don't recall I have.

 8      Q.  I'd like to kind of go through that with you.

 9 The first question I was going to focus on is Line 13:

10                         "As a long-time director

11                    of billing management both for

12                    Argus and before that for

13                    St. Mary's Hospital, do you want

14                    or expect to receive a hard copy

15                    acknowledgment letter from a

16                    health plan in response to your

17                    company's submitting a paper

18                    claim?"

19                         "No."

20                         "Why not?"

21          And I want to focus actually on the part about

22 the cost to the provider from receiving these letters.

23                         "They're -- it's

24                    additional work.  You know, we

25                    can call the  plan and find out
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 1                    what the status is.  That piece

 2                    of paper doesn't mean a lot to

 3                    us, that I receive a paper

 4                    acknowledgment.  It's just --

 5                    it's not worth our time."

 6          Focusing if I can on the next page, Ms. Bigam

 7 actually talks about some of the costs that we were

 8 actually discussing a moment ago, correct?

 9      A.  Yes.

10      Q.  Okay.

11                         Question:  "Let me ask you

12                    would receiving a hard copy

13                    acknowledgement letter for a

14                    claim be a hindrance or

15                    negative in your mind?"

16                         "Yeah."

17                         "Why?"

18                         "It's additional paper

19                    coming in because I have to

20                    have someone assigned to handle

21                    that and process that."

22                         "Has that always been the

23                    case?"

24                         Answer:  "Oh, yeah.  I mean,

25                    with the volume of claims that
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 1                    we send out electronically, I

 2                    couldn't handle that amount of

 3                    paper coming in the door."

 4          Now, to be clear, the insurer like PacifiCare

 5 in this case has to retain the information anyway,

 6 right?

 7      A.  I'm not sure what you mean.  What information?

 8      Q.  Information about when the claim is received.

 9      A.  Yes.

10      Q.  Okay.  So to the extent that the information

11 is available for the provider when it actually wants it

12 by calling to the company, that's actually saving the

13 provider certain costs that we've been discussing,

14 correct?

15      A.  Correct, but only in the situation where the

16 provider feels it's in their -- their own business

17 interest based on their own structural organization to

18 prefer alternative methods, and if they do prefer

19 alternative methods than the paper copy, then they have

20 the ability to work mutually with the company to agree

21 upon an alternative method.

22      Q.  Putting aside the issue of mutual agreement,

23 to the extent that the system works such that the

24 provider calls if they want to and doesn't send a

25 written acknowledgment letter, that actually saves all
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 1 providers some element of cost, correct?

 2      A.  No, I wouldn't agree with that because, you

 3 know, number one, the providers that are not getting

 4 information with regard to the claim being paid are

 5 attempting to finding out information about it as

 6 was -- as in this case, if customer service isn't

 7 responding with the appropriate information or are

 8 timely or if claims are being delayed, they have to

 9 make an affirmative -- it's requiring the provider to

10 take an affirmative action to get the information which

11 is contrary to what the statute requires, which is for

12 the insurance company to take that affirmative action.

13          And I see it as more of a way for the

14 insurance company to place the onus on the provider

15 rather than fulfilling its own obligation.

16      Q.  I want to address the issue of that cost in a

17 second.  But we can agree that, to the extent the

18 insurance company retains the information and the

19 provider calls when it needs it, it would save the

20 providers the cost of opening a bunch of letters,

21 filing them and storing them, correct?

22      A.  Yes, in the abstract, if that's their choosing

23 to receive it in that fashion.

24      Q.  Okay.  Now, the concern you have is that, to

25 the extent there's a problem around payment, the
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 1 provider has to take some action to find out when its

 2 claim was received and what's going on with regard to

 3 it; is that your testimony?

 4      A.  Yes, but not exclusively to finding out about

 5 payment, about finding out if the company has the claim

 6 to begin with and if there are any issues with it and

 7 et cetera, what the claim number might be -- all that

 8 information is relevant should the provider need to

 9 refer back to it at some other point in time.

10      Q.  Right, but you haven't evaluated whether -- I

11 mean, it could conceivably take nothing more than a

12 phone call to get that information in a situation where

13 there's no written acknowledgment letters and the

14 information is retained by the insurer?

15      A.  It's conceivable.

16      Q.  Did you, in evaluating the existence of

17 administrative harm, weigh the costs that are saved

18 from not sending letters against the costs that may be

19 incurred to the extent there is issue in connection

20 with a particular claim?

21      A.  No, because there would be no reason to do so,

22 as I testified to earlier.  Should a provider choose to

23 bear that cost because they feel it benefits their

24 business model, then that's certainly their choice.

25          And they could enter -- and they should then
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 1 be receiving the statutorily required acknowledgement

 2 letters.  If they choose to not bear that cost, then

 3 they have the alternative ability to work with the

 4 company for an alternative solution, but it should be

 5 their choice not the company's choice.

 6      Q.  Can we agree, Mr. Cignarale, that the costs

 7 associated with receiving and retaining the

 8 acknowledgment letters wasn't considered by you in

 9 connection with evaluating the harm from the failure to

10 send written acknowledgment letters?

11      MR. STRUMWASSER:  Asked and answered.

12      THE COURT:  I don't remember.  Do you have it

13 there?

14      MR. GEE:  Yes, it just says "no" and then

15 "because" --

16      THE COURT:  I'll allow it, but I mean, is it any

17 different this time than it was last time?

18      MR. VELKEI:  I don't think I did ask that

19 question, your Honor.

20      THE COURT:  All right.

21          Read the question back.

22          (Record read)

23      MR. STRUMWASSER:  And the prior question was, "Did

24 you, in evaluating the existence of administrative

25 harm, weigh the costs that are saved from not sending
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 1 letters against the cost that may have been

 2 incurred..."

 3      THE COURT:  Seems like the same question to me,

 4 Mr. Velkei.  What could possibly be the difference?

 5      MR. VELKEI:  I thought it was different, but if

 6 the Court's view is --

 7      THE COURT:  You didn't consider it, right,

 8  Mr. Cignarale?

 9      THE WITNESS:  Correct for the reasons, I

10 described, yes.

11      THE COURT:  Thank you.

12      MR. VELKEI:  Q.  Can we talk, then, about the harm

13 to the healthcare delivery system as a result of

14 failing to send written acknowledgement letters?  Can

15 you describe what that harm is, if any?

16      A.  Certainly.  Some of the harm is where the

17 provider who needs to know whether a claim in fact has

18 been acknowledged and is in the process of being paid

19 so that it knows whether it needs to submit a duplicate

20 claim if it for some reason didn't make it to the

21 company or it's not being acknowledged by the company

22 that they did receive it, they may in fact file

23 duplicate claims.

24          There may be other issues with regards to the

25 burden of their own record keeping.  If they need to
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 1 have the information in their files for their own

 2 record keeping purposes and a particular company is not

 3 providing that information, then that's an additional

 4 administrative burden placed on them by having to

 5 affirmatively take their own action to either make a

 6 phone call or find out from some other source

 7 information which was required to be sent to them in

 8 the first place.

 9      Q.  So if I understand the concept of harm to the

10 healthcare delivery system, it is making sure that

11 healthcare is delivered in a smooth, easy fashion,

12 correct?

13      A.  Yes, correct.  That also includes reducing

14 unnecessary burdens on the providers and consumers with

15 regards to the claims process and the billing process.

16      Q.  The failure to send a written acknowledgment

17 letter doesn't impact whether or not the healthcare is

18 actually delivered to the particular member, correct?

19      A.  It certainly can in the -- you know, in the

20 extreme situation or not necessarily uncommon but on

21 the other side of the spectrum where the provider is

22 having a difficult time with a particular insurance

23 company, not knowing whether a claim is being

24 acknowledged, when it's going to be paid.  And there

25 could be situations where they could either refuse or
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 1 delay treatment to particular patients if they feel

 2 that that company's not worth the trouble.

 3      Q.  Have you seen any examples of that in this

 4 case?

 5      A.  I don't recall off the top of my head.  There

 6 may be something in the assumptions, but I would have

 7 to look.

 8      Q.  But generally speaking, the issue of whether

 9 an acknowledgment letter is sent happens after the

10 treatment has already occurred, correct?

11      A.  Yes, after the treatment for that particular

12 claim, but if a person has a condition we're not only

13 talking about one claim for one date of service, we're

14 talking about a continuum of claims for a particular

15 patient over a period of time.

16      Q.  But the real harm would be associated with the

17 failure of the insurer to actually pay the claim,

18 correct?

19      MR. STRUMWASSER:  Objection, ambiguous.  "Real

20 harm"?

21      MR. VELKEI:  Significant harm.

22      MR. STRUMWASSER:  That's still not enough.

23      THE COURT:  I'll allow it.

24      MR. VELKEI:  Thank you, your Honor.

25      THE WITNESS:  No, that would be an additional
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 1 harm.  That's not the only harm.  That would be an

 2 additional harm in and of itself.

 3      MR. VELKEI:  Q.  Okay.  Member gets treated.  Are

 4 you with me so far?

 5      A.  Yes.

 6      Q.  Claim gets paid within 30 working days, right?

 7 No written acknowledgement letter is sent.  Is it your

 8 contention that there is harm to the healthcare

 9 delivery system in that situation?

10      A.  Yes.

11      Q.  Could you describe what that is?

12      A.  The legislature has set forth public policy

13 that the billing of providers and the processing of

14 claims by insurance companies are essential components

15 of the healthcare system.  They have expressly stated

16 that in their legislative intent in SB 634, for

17 example.

18          It is not for the Insurance Department or the

19 Commissioner to ignore that intent by in any way

20 suggesting that providers aren't harmed and the

21 healthcare delivery system isn't harmed when insurance

22 companies don't fulfill their obligations whether that

23 be paying claims on time, sending acknowledgement

24 letters or in any step of the process enacted by the

25 legislature to ensure a properly functioning healthcare
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 1 delivery system.

 2      Q.  So is this the same intent that we saw in

 3 SB 634 that talked about harmonizing the regulations

 4 with DMHC and the statutes promulgated under 634?

 5      MR. STRUMWASSER:  Irrelevant, argumentative.

 6      THE COURT:  Read it back, please.

 7          (Record read)

 8      THE COURT:  You're going to have to repeat the

 9 question.

10      MR. VELKEI:  Q.  Let me try it a different way.

11 And I'm not trying to suggest -- and I'm not trying to

12 suggest that -- I'm trying to separate the assessment

13 of harm by you from whether or not there was a

14 violation.  Okay?  So for purposes of this exercise I

15 want -- I want to -- I want you to assume that there

16 has been a violation of the statute because a written

17 acknowledgment letter was sent, and obviously we

18 disagree -- was not sent.

19          But focusing on whether there was any actual

20 harm, which was a term you used, to the healthcare

21 delivery system in a situation where the member gets

22 the treatment, provider is timely paid but no written

23 acknowledgement letter, is there any actual harm in

24 your opinion separate and apart from whether the law

25 was violated?
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 1      A.  I would suggest that, yes, again, the

 2 legislature has decided that the violations of the law

 3 are harmful to the healthcare regulatory system.  They

 4 put those laws in place in order to create a whole

 5 continuum of a -- of functioning process of claims

 6 handling.

 7          The legislature -- it didn't intend for only

 8 certain laws to be complied with and certain laws not

 9 to be based merely on a subjective analysis of whether

10 a particular group of people or person may or not have

11 been harmed for a single particular action or in

12 action.

13      Q.  Can we at least agree, Mr. Cignarale, that the

14 stated harm that you're talking about assumes that your

15 interpretation of the statute is the correct one?

16      A.  I'm not sure which interpretation you're

17 referring to.

18      Q.  The one that says a written acknowledgment

19 letter is required.  So the harm that you're talking

20 about derives from your conclusion that there's been a

21 violation of law, correct?

22      MR. STRUMWASSER:  I'm not sure I understand the

23 question.  Is the question so even if it wasn't illegal

24 would there be harm?

25      THE COURT:  No, that isn't the question.
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 1          Could you read the question back.

 2          (Record read)

 3      THE WITNESS:  I'll give it a shot.

 4      THE COURT:  Okay.

 5      MR. VELKEI:  Shouldn't be too hard.

 6      THE WITNESS:  Yes, one of the harms that I've been

 7 referring to results from a violation of the statute.

 8 And obviously if it's not -- if it's -- if the

 9 interpretation -- if there was a different

10 interpretation to the law as the Department is

11 interpreting it and it would not be a violation, then

12 that particular harm that I was referring to -- not

13 necessarily other harms that could exist with or

14 without a violation -- then certainly that particular

15 harm would not be associated with that particular

16 activity.

17      MR. VELKEI:  Q.  Okay.  Then just going back to

18 that scenario of member gets service, no acknowledgment

19 letter -- I'm going to call it ack letter -- doctor

20 gets paid in 30 working days.

21          Separate and apart from your conclusion that

22 there has been a violation of the law in failing to

23 send a letter, what would be the actual harm, if any,

24 in that situation?

25      A.  I don't know really how to answer that in the
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 1 sense that, you know, this is an abstract.  If you're

 2 asking me to assume that there was no other

 3 communication other than filing of the claim and the

 4 payment of the claim, then I could agree that the harm

 5 that I was referring to possibly wouldn't be present if

 6 there was no violation of the law for that particular

 7 statute.

 8      Q.  Okay.  I'm going to take the next situation of

 9 member gets the service, no acknowledgment letter is

10 sent, doctor is paid in 45 working days but is paid

11 with interest.  What is the harm, separate and apart

12 from whether it violates the law, what is the actual

13 harm, if any, from the failure to send a written

14 acknowledgment letter?

15      MR. STRUMWASSER:  It really is an incomplete

16 hypothetical.  We don't know what, if anything, the

17 doctor did in those 45 working days.

18      THE COURT1:  Sustained.  It's really problematic

19 because there's so many different scenarios that could

20 occur in that situation.  He could have had to submit

21 the claim more than once during that time.  It's kind

22 of meaningless.

23      MR. VELKEI:  I'm okay, your Honor.  That's fine.

24 Let me move on.

25      Q.  Which is a greater harm to the healthcare
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 1 delivery system, the failure to send a written

 2 acknowledgment letter or illegally rescinding a

 3 member's coverage?

 4      A.  I would say rescinding coverage illegally.

 5      Q.  What is greater harm to the healthcare

 6 delivery system, the failure to pay a claim within 30

 7 working days or illegally rescinding a member's

 8 coverage?

 9      A.  I would say illegally rescinding the coverage.

10      Q.  What is greater harm to the healthcare

11 delivery system, the failure to include notice of the

12 right to appeal on an EOB -- EOP form or the illegal

13 rescission of a member's coverage?

14      A.  I would say illegal rescinding of coverage,

15 but I have to add that, as I testified to previously,

16 illegal rescissions aren't charged -- aren't penalized

17 under the same statute as the other practices which

18 you're mentioning.

19      Q.  Can we agree, Mr. Cignarale, that there is

20 greater harm to the healthcare delivery system from an

21 illegal rescission of a member's coverage than any

22 charge that's being made in this case?

23      A.  No.

24      Q.  You want to identify what categories you

25 think?
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 1      A.  Yes, certainly the denials of claims, as I

 2 previously testified to, certainly have the same

 3 severity potential and the same level of harm than an

 4 illegal rescission.

 5      Q.  So I understand correctly, the denial of a

 6 claim in your opinion is -- creates equal harm to the

 7 healthcare delivery system as illegally rescinding a

 8 member's coverage?

 9      MR. STRUMWASSER:  Can I --

10      THE COURT:  Sure.

11      MR. STRUMWASSER:  Are we to assume that Mr. Velkei

12 is asking these questions, as I've assumed, as to a

13 generic violation of each of those kinds?

14      MR. VELKEI:  Sure.  I mean, I don't know that I

15 buy into "generic."  But sure, at a general level.

16      MR. STRUMWASSER:  In other words, without the

17 facts that might create aggravating and mitigating

18 circumstances.

19      THE COURT:  Sure.

20          Can you repeat the question.

21          (Record read)

22      THE WITNESS:  Yes, I would also add, though, that,

23 as I also previously testified to, that illegal

24 rescission in and of itself is penalized under a

25 separate statute.
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 1          But an illegal rescission can create a myriad

 2 of other activities that flow from the rescission such

 3 as claim denials, misrepresentation of policy

 4 provisions and a number of other unfair practices each

 5 of which can be charge separately under 790.035.

 6          So it's really, I guess, a self-scaling

 7 situation such that although the illegal rescission in

 8 and of itself may be on par with a denial of a claim,

 9 it will create in some cases a myriad of other unfair

10 practices each of which can be charged separately,

11 which will then increase the overall penalty to that

12 insurance company for the activities that flowed from

13 that illegal rescission.

14      MR. VELKEI:  Q.  I take that testimony, putting

15 aside what the penalty amount is, is that an illegal

16 rescission has broad ramifications in a variety of

17 different ways, correct?

18      A.  Sure.

19      Q.  As opposed to a denial of a particular claim,

20 right?

21      A.  I don't know that I would agree as opposed to

22 the denial of a claim.  A denial of a claim may also,

23 depending on the circumstances, have broad implications

24 whether that mean a person doesn't receive the

25 operation that they need to get better and they get
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 1 worse, et cetera.

 2      Q.  Right, so a particular denial may have

 3 specific health consequences to a member is what you're

 4 saying, correct?

 5      A.  Yes.

 6      Q.  And I believe we've already established that

 7 you are unable to identify any member that was so

 8 negatively impacted in this particular case?

 9      MR. STRUMWASSER:  I agree he previously testified.

10 Asked and answered.

11      THE COURT:  Sustained.

12      MR. VELKEI:  Q.  Now I want to talk if I can about

13 aggravating factors more generally with regard to the

14 EOBs and EOPs.  All right?  So focusing on the EOB and

15 the need to include right of review language and -- I'm

16 sorry, include IMR language in the EOB, sir.

17          So if you want to turn to your testimony, I

18 believe it starts -- let me know if you need the page

19 cite.

20      A.  No, just one second.

21      Q.  Okay.  Let me know when you're done.

22      A.  Okay.

23      Q.  Just so that the record's year, was the

24 Department -- did the Department identify anyone who

25 failed to obtain an independent medical review as a
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 1 result of the failure to include IMR language on the

 2 EOB?

 3      MR. STRUMWASSER:  Department identify in this

 4 record or what does that mean -- ambiguous.

 5      THE COURT:  Overruled.

 6      THE WITNESS:  I don't believe I'm aware of that.

 7      MR. VELKEI:  Q.  Are you aware of anyone who even

 8 contended that the failure to include that language on

 9 the EOB impacted their ability to get an independent

10 medical review?

11      A.  I don't have -- I don't know one way or the

12 other.  I don't have the information.

13      Q.  Mr. Cignarale, you are not challenging the

14 assertion by PacifiCare, are you, that there were only

15 57 instances during the period in question where there

16 was even arguably a right to an IMR, are you?

17      MR. STRUMWASSER:  No foundation that --

18      THE COURT:  If you know.

19      THE WITNESS:  I don't have information one way or

20 the other.

21      MR. VELKEI:  Q.  Okay.  To be clear, the

22 Department's contention is that there was form language

23 that was missing from that form EOB, right?

24      A.  I don't know if I'd characterize it as form

25 language.  The specific notice required by the statute
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 1 was not included in the document.

 2      Q.  And there's standard language that is now

 3 attached to every one of those EOBs, correct?

 4      A.  I'm not sure of the question.

 5      Q.  Let me just try it a different way just to

 6 make it easier.  There is now language that is

 7 acceptable to the Department that's included on every

 8 one of those forms, correct?

 9      A.  I would presume so.  I don't have specific

10 information on that.

11      Q.  Now -- I'm sorry, sir.  Did you finish?  I

12 didn't mean to interrupt.  Do I understand correctly at

13 Page 59 of your testimony that the fact that the

14 language wasn't included on every form was itself an

15 aggravating factor?

16      A.  I'm not sure where you're referring to.

17      Q.  Let me direct your attention if I can to Page

18 59 at lines I think it's 16 through 18.

19      A.  Yes.

20      Q.  So you're contending that the law was violated

21 in failing to include this on the form EOB, correct?

22      A.  Yes.

23      Q.  And then you're concluding it's an aggravating

24 factor on top of that because they didn't include the

25 language form -- the language in the form EOB, correct?
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 1      A.  No, what I'm testifying to here on Lines 16

 2 through 18 is the aggravating factor based on

 3 2695.12(a)(7) which is the frequency factor, and

 4 therefore the aggravating part of that was the fact

 5 that 100 percent of the EOBs issued during that period

 6 did not contain the statutorily required notice.

 7      Q.  I mean, one would have expected that since it

 8 hadn't been included in the form at all, correct?

 9      MR. STRUMWASSER:  Argumentative.

10      THE COURT:  I'll allow it.

11      THE WITNESS:  Sure, to the degree that that's the

12 only form what the company uses, then it would stand to

13 reason that if they did not do that for any of their

14 claims, then it would be 100 percent.

15      MR. VELKEI:  Q.  The fact that the language -- the

16 form language wasn't included on the EOP, the right of

17 review language, in and of itself was an aggravating

18 factor on top of the fact that it violated the law,

19 correct?  That may have been pretty awkward so I might

20 want to try that again.

21          So now let's focus on the EOP and the right of

22 review.  Right?  There was certain form language

23 notifying providers of their right to review denied or

24 contested claims with the Department of Insurance,

25 correct?
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 1      A.  Yes.

 2      Q.  The contention was that the EOP was

 3 noncompliant because that language wasn't included?

 4      A.  Yes.

 5      Q.  That subjected us, under your view of the

 6 world, to a finding that we violated Section 790.03,

 7 correct?

 8      A.  Correct.

 9      Q.  But that fact in and of itself was also an

10 aggravating factor in increasing the penalty being

11 recommended, correct, sir?

12      A.  No, again, it's not the fact of not complying

13 with the law, it's the frequency upon which it occurred

14 which in this case also for the EOPs was in essence 100

15 percent of the EOPs issued during that time period.

16      Q.  But that shouldn't have surprised you, right?

17      MR. STRUMWASSER:  That really is argumentative.

18      THE COURT:  Sustained.

19      MR. VELKEI:  Q.  One would expect if the form was

20 noncompliant it would be noncompliant on every printout

21 of that form, right?

22      A.  Yes, but that doesn't mean that it's -- it's

23 not a valid -- that it's not valid to determine for the

24 frequency factor whether it's a mitigating or

25 aggravating factor.
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 1          For example, if a particular issue is not very

 2 frequent comparatively, based on the filings reviewed,

 3 et cetera, by the Department, then I would consider a

 4 mitigating factor.  So likewise, since 100 percent was

 5 the frequency in this case, I considered it an

 6 aggravating factor.

 7      Q.  Can you identify one person that contended

 8 that the failure to include the right of review

 9 language on the EOP caused them not to complain to the

10 Department of Insurance?

11      A.  I recall the testimony of the CMA witness that

12 I believe testified to the fact that the -- I'm not

13 sure if I remember that correctly, so I don't recall

14 off the top of my head.  I'd have to go through the

15 testimony.

16      Q.  Since it is a limited piece of your testimony,

17 perhaps you could take a minute to do that, sir.

18      A.  I don't recall it offhand.

19      Q.  But more specifically you've now had an

20 opportunity to look at your written testimony and

21 there's nothing referenced in there that would even

22 suggest that a provider failed to exercise its right of

23 appeal by virtue of the fact that the language was not

24 included in the form EOP, correct?

25      MR. STRUMWASSER:  Would not be argumentative if we
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 1 took out "would even suggest."

 2      THE COURT:  I'll allow it.

 3      MR. VELKEI:  Thank you, your Honor.

 4      THE WITNESS:  Can I hear the question?

 5      THE COURT:  Certainly.

 6          (Record read)

 7      THE WITNESS:  Yes, but I didn't look through every

 8 page of the document, but in the look that did I make

 9 of my testimony I don't see it.

10      MR. VELKEI:  Q.  I'm assuming you at least looked

11 at the portions of your testimony that relate to the

12 charges around the EOPs, correct?

13      A.  Yes.

14      Q.  I wanted to talk to you just briefly about the

15 "affront to the law from violations contrary to

16 legislative policy."

17          And that was identified by you as an

18 intangible type of harm, correct?

19      A.  I believe so, yes.

20      Q.  How is that different from harm to the

21 regulatory process, if at all?

22      A.  It would be different in the sense of harm to

23 the regulatory process would be harm to the regulator,

24 such as the California Department of Insurance, in the

25 additional burdens placed on the regulator to be able
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 1 to either ascertain compliant versus noncompliant acts,

 2 to work with the licensees in terms of getting

 3 cooperation or identifying issues and resolving issues,

 4 or in certain cases when issues can't be resolved and

 5 the sides have to agree to disagree, taking enforcement

 6 action and, you know, following that process.

 7          An affront the law is different in the sense

 8 that that's more of the policy put in place by the

 9 legislature.  Again, as I've previously testified to,

10 that they created this whole spectrum of laws so that

11 the healthcare delivery system could be manageable and

12 less burdensome.  And by violating the laws

13 arbitrarily, perhaps, or to suit one's own needs isn't

14 the legislative intent.  And as a public policy

15 position, it simply would be an affront to the law.

16      Q.  I take it that any violation of law in your

17 opinion constitutes an affront to the law from

18 violations contrary to legislative policy, correct?

19      A.  Yes, to a certain degree.

20      Q.  Are you in a position to evaluate -- I mean,

21 how does one evaluate how bad the affront to the law

22 is?

23      A.  I don't know that one does.  I would suggest

24 that there may be particular laws that are in place

25 where it may be very obvious as to how harmful that
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 1 particular component may or may not be.

 2      Q.  Can we also agree, Mr. Cignarale, that it's

 3 your opinion that any violation of the law also

 4 constitutes a harm to the regulatory process?

 5      A.  It's quite possible, yes.

 6      Q.  How does one go about evaluating whether

 7 something is more harmful to the regulatory process

 8 than -- whether one violation is more harmful to the

 9 regulatory process than another?

10      A.  Again, I really don't know that you -- that

11 it's necessary to segregate all of the individual types

12 of harm that I previously described in prior testimony

13 and quantify it all individually.

14          I would say, as I said in my response to the

15 last question, that obviously there are certain laws

16 where you look at them and can find a greater amount of

17 potential for harm to the regulatory process than in

18 others.

19      Q.  How about harm to the healthcare delivery

20 system?  It appears that your view is any violation of

21 the law constitutes a harm to the healthcare delivery

22 system assuming it implicates health insurance and

23 healthcare, correct?

24      A.  Yes, it certainly has that potential.  Again,

25 there could be laws where it's potentially minimal.  It
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 1 could be where it's much greater in other cases

 2 depending on the particular statutes in question,

 3 depending on what the legislative intent of certain

 4 laws may be.

 5      Q.  Can we agree, Mr. Cignarale, that you're not

 6 in a position to evaluate the extent of any of this

 7 intangible harm as compared to any of the other health

 8 insurance enforcement actions where penalties were

 9 assessed?

10      MR. STRUMWASSER:  I don't understand that

11 question.

12      THE COURT:  Did you understand that question?

13      THE WITNESS:  No.

14      THE COURT:  Repeat the question.

15          (Record read)

16      MR. VELKEI:  Q.  Intangible harm in this case as

17 compared to those other cases.

18      A.  I don't believe that you could really make a

19 comparison for a couple of reasons.  One, this case is

20 going through the administrative hearing process, and

21 the other cases were settled.

22          Secondly, if I were to -- just based on the

23 limited involvement in other prior cases, there is

24 certainly, based on the more varied categories and

25 levels of egregiousness in this case as well as the
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 1 large number of violations in this case which, all

 2 other things being equal, would lead me to the

 3 conclusion that the harm is greater in this case versus

 4 other cases.

 5      Q.  Focusing on just because one resolves an

 6 enforcement action short of an administrative hearing

 7 doesn't mean one can't assess the harm, intangible

 8 harm, associated with those allegations, correct?

 9      A.  That's correct, although any assessment of

10 penalty would be based upon a different set of

11 regulations, 2591 of the California Code of Regulations

12 and not the 2695.12 regulations.

13      Q.  Can we agree, Mr. Cignarale, that you

14 personally did not undertake an evaluation of the

15 intangible harms associated with any of the enforcement

16 actions involving other health insurers?

17      A.  I don't know if I did or I didn't.

18          If I was asked to make a recommendation with

19 regard to a potential penalty for settlement purposes

20 for those other companies, I certainly would have

21 considered all the various factors that I would have

22 been -- that I would have needed to consider in order

23 to make that recommendation, that type of harm being

24 one of them.

25      Q.  You don't know if you did or you didn't?  I
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 1 understand from the rest of your answer that you

 2 actually didn't with regard to those enforcement

 3 actions involving other health insurers, correct?

 4      A.  No, I don't believe I said that.

 5      Q.  Did you undertake an evaluation of the

 6 intangible harms associated with those other

 7 enforcement actions involving health insurers, sir?

 8      A.  I don't recall the specifics of those

 9 particular cases, so I don't know whether in each or

10 how many of those cases I actually did undertake the

11 penalty assessment process or the recommendation

12 process for those cases based on the settlement penalty

13 regulations.

14          Had I done so, and I could very well have,

15 depending on which cases we're talking about, but I

16 don't -- off the top of my head, I don't know if I did

17 or I didn't -- then I would have certainly evaluated

18 all the factors required under that regulation, and

19 that type of harm would certainly be one of the factors

20 I would have considered.

21      MR. VELKEI:  I think this is a good time to

22 break, your Honor.  I did want to just note on the

23 record, and this is really by way of explanation,

24 earlier, prior to the lunch break, the issue came up

25 about mis-estimating the extent of harm on a
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 1 particular issue.  This was the Nicoletta Smith

 2 e-mail about the $4.5 million associated with the

 3 pre-ex and the conclusion that it was

 4 irrelevant.

 5          I did want to note for the Court that the

 6 reason why these questions are being asked -- and that

 7 particular document is not something the witness has

 8 seen -- is that this witness and others have basically

 9 testified that their impressions are based upon what

10 they heard from their staff.

11          So to the extent that Ms. Smith and others

12 were incorrectly reporting the extent of the harm, that

13 goes directly to Mr. Cignarale's testimony as well as

14 testimony of other Department officials.

15          So I just wanted to state for the record our

16 position on that.  If it comes up again, we can address

17 it.

18          I know the Court allowed me to ask questions

19 of Mr. Dixon and Mr. Laucher on that, and I appreciate

20 the Court's indulgence also with regard to

21 Mr. Cignarale.

22      MR. STRUMWASSER:  My objection was the document

23 itself was not susceptible of proving bias.  It was a

24 statement of an estimate, and all Mr. Velkei had was a

25 comparison of an estimate five years ago with numbers
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 1 after it here.

 2      THE COURT:  I believe I let him ask if he's

 3 considered it, and he said no.

 4      MR. VELKEI:  And I appreciated that.  I just

 5 wanted to note for the record sort of our position on

 6 that issue.  Thank you.

 7      MR. STRUMWASSER:  Can I ask your Honor a question?

 8      THE COURT:  Yes.

 9      MR. STRUMWASSER:  I just want to make sure -- your

10 Honor said that, with respect to the schedule we

11 circulated, that you were fine with the Stead deadline.

12 So may we look forward to seeing the Stead report or

13 direct on 1/27?

14      MR. VELKEI:  I think that's right, your Honor.  If

15 for some reason some issue comes up, we'll obviously

16 let the Court know, but that schedule seems

17 appropriate.

18      THE COURT:  I was going mention that on

19 Monday before we left that that is the day that's

20 going to start the time.

21          I don't want an argument about that

22 later.

23      MR. VELKEI:  So just so the record's clear, so

24 Ms. Stead's report needs to be served and filed on

25 January 27th, 2012, and then Ms. Stead's



23982

 1 cross-examination will begin on February 13th, 2012.

 2 And we scheduled three weeks for that.

 3      THE COURT:  We did.  It's on the calendar.

 4          What time are we starting on Monday?

 5      MR. VELKEI:  8:30, if we could.

 6      THE COURT:  All right.  I'll be here.

 7          (Whereupon, the proceedings recessed

 8           at 1:39 o'clock p.m.)
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 1 Monday, December 19, 2011            8:37 o'clock a.m.

 2                         ---o0o---

 3                   P R O C E E D I N G S

 4      THE COURT:  This is on the record.  This is before

 5 PacifiCare Life and Health Insurance -- it's not.  It's

 6 before the Insurance Commissioner of the State of

 7 California in the matter of PacifiCare Life and Health

 8 Insurance Company.  This is OAH Case No. 2006061395,

 9 Agency No. UPA 2007-00004.

10          Today's date is December 19th, 2011.  Counsel

11 are present.  We don't have a respondent today?

12      MR. KENT:  I believe someone is flying up, but

13 it's an early morning flight, and we got an early

14 start.

15      THE COURT:  Okay.  We are continuing with the

16 cross-examination of Mr. Cignarale.

17          Go ahead.

18      MR. VELKEI:  Your Honor, I did want to note one

19 thing with regard to Ms. Stead's testimony commencing

20 on the 13th.  I had misspoken and said cross will begin

21 on that date.  We're going to offer direct testimony.

22 We're not going to do it by written testimony.  So that

23 should be one to two days.

24      MR. STRUMWASSER:  Will there be no report?

25      MR. VELKEI:  Of course there will be a report.
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 1 We're going to serve a report consistent with the

 2 schedule we talked about.  I'm just saying, I had said

 3 cross will begin on February 13th.

 4      THE COURT:  You did.  Okay.

 5      MR. VELKEI:  Right.

 6                      TONY CIGNARALE,

 7          called as a witness by the Department,

 8          having been previously duly sworn, was

 9          examined and testified further as

10          hereinafter set forth:

11         CROSS-EXAMINATION BY MR. VELKEI (Resumed)

12      MR. VELKEI:  Q.  Good morning, sir.  How are you

13 today?

14      A.  Fine, thank you.

15      Q.  Okay.  On Friday we were talking about -- I

16 was asking you what is the greater harm to the

17 healthcare delivery system, the failure to include

18 notice of the right to appeal on an EOB/EOP form or the

19 illegal rescission of a member's coverage.

20          And your answer, sir, was:

21                         "I would say illegal

22                    rescinding of coverage.  But

23                    I have to add that, as I

24                    testified to previously,

25                    illegal rescissions aren't
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 1                    charged -- aren't penalized

 2                    under the same statute as

 3                    the other practices which

 4                    you're mentioning."

 5          So focusing if I can on that answer, sir, in

 6 fact, the statute with regard to timeliness of payment

 7 has its own penalty separate and apart from 790.03,

 8 correct?

 9      A.  No, I don't believe so.

10      THE COURT:  Did you mean to say "timeliness of

11 penalty" or --

12      MR. VELKEI:  Timeliness of payment.  Thank you,

13 your Honor.

14      THE REPORTER:  He said "payment."

15      THE COURT:  "Payment," that's what he said?

16          (Record read)

17      THE COURT:  You're not talking about the

18 rescission?

19      MR. VELKEI:  No.

20      THE COURT:  Okay.

21      MR. VELKEI:  Q.  So, in other words, what I'm

22 trying to say, Mr. Cignarale, is in the same way

23 rescission has a particular statute for penalty, so

24 does the statute governing the timeliness of payments,

25 correct?
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 1      MR. STRUMWASSER:  Asked and answered.

 2      THE COURT:  He said no.

 3      MR. VELKEI:  Q.  Okay.  So in fact, the

 4 legislature itself talked about -- you know, let me

 5 focus you if I can before we go there on 10123.13(b),

 6 sir.  And let me know when you've had an opportunity

 7 look at that.

 8      A.  Okay.

 9      Q.  The statute assesses a 10 percent interest for

10 any claim that is not -- any uncontested claim that is

11 not paid within 30 working days, correct?

12      MR. STRUMWASSER:  Objection, mischaracterizes the

13 statute.  There's no assessment.  "Assessment" is a

14 legal term.  It requires the payment of interest to the

15 party that's aggrieved.

16      THE COURT:  Sustained.

17      MR. VELKEI:  Q.  The statute requires a payment of

18 10 percent interest if the claim is not paid within 30

19 working days, correct?

20      A.  Yes.  That's a separate obligation and

21 requirement, yes.

22      Q.  And the legislature and the Department of

23 Insurance itself has characterized that interest as a

24 penalty, haven't they, Mr. Cignarale?

25      A.  I don't know.
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 1      MR. VELKEI:  Your Honor, I'd like to mark two

 2 exhibits.  This should be 5681 and 5682.

 3      THE COURT:  Okay.

 4      MR. VELKEI:  First one is a chart we prepared

 5 entitled "Insurance Code Section 10123.13(a) Sets A 10

 6 Percent Penalty For Late Payment."

 7      THE COURT:  All right.  That will be marked as

 8 5681.

 9          (Respondent's Exhibit 5681 marked for

10           identification)

11      MR. VELKEI:  And then I'd like to introduce as

12 exhibit next in order 5682 the legislative history in

13 connection with the piece of the statute that sets the

14 10 percent interest rate.

15      MR. STRUMWASSER:  He's marking not offering,

16 right?

17      THE COURT:  Yes.  All right.  That will be marked

18 as 5682.

19          (Respondent's Exhibit 5682 marked for

20           identification)

21      MR. VELKEI:  Q.  I have for purposes of

22 convenience excerpted certain portions from the

23 legislative history that I wanted to focus on.  But

24 take as much time as you need to look at that chart.

25 And if you want to flip through the legislative history



23994

 1 feel free to.  Just let me know when you're ready.

 2      A.  Okay.

 3      Q.  Mr. Cignarale, I'd like to direct your

 4 attention if I can to Page 43 of the legislative

 5 history.  So it's Page 43 of 209.  And I'd like to

 6 direct your attention in particular to Page 43 and 44,

 7 sir.  So why don't you let me know when you've had an

 8 opportunity to look at that.

 9      A.  Okay.

10      Q.  Okay.  Now, is it in fact the case that the

11 Department of Insurance will prepare these kind of

12 assessments of particular pieces of legislation?

13      A.  I don't know.

14      Q.  Never seen something like this before?

15      A.  No.

16      Q.  All right.  Now, on Page 2, the author appears

17 to be Roxani Gillespie.  That will be the second page,

18 Page 44.

19      A.  All I can testify to is her name's on the

20 document.  I don't know.

21      Q.  Ms. Gillespie is the former Insurance

22 Commissioner of the State of California, correct?

23      A.  I believe so, yes.

24      Q.  She was at the time this document was

25 prepared, correct?
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 1      A.  I don't know.

 2      Q.  Focusing on the summary that's provided on

 3 Page 43 of the report, in describing what this bill

 4 provides, the Insurance Department, as reflected in

 5 this report, specifically provided that this was an

 6 interest penalty for late payment of uncontested

 7 claims, correct?

 8      A.  I'm not sure where you're referring.

 9      Q.  First page in the summary, sir.

10      MR. STRUMWASSER:  I don't know what the phrase

11 "the report specifically provided that this was an

12 interest penalty."  If the word is "describes," I don't

13 have an objection.

14      THE WITNESS:  I can't add --

15      THE COURT:  Can you read the question back?

16          (Record read)

17      THE COURT:  I'll allow it.

18      THE WITNESS:  I don't know.  I don't have anything

19 to add other than what the document says.  If there is

20 an interest to assess the time value of money for late

21 payment of a claim, that would be separate and apart

22 from the penalty associated for violation of

23 10123.13(a).

24          I would also add that the Fair Claims

25 Settlement Practices regulations expressly ties
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 1 10123.13(a) into 790, and therefore it is expressly the

 2 Department's position that 10123.13(a) may be charged

 3 and may be penalized under 790.03 and 790.035.

 4      MR. VELKEI:  Q.  In recommending this bill,

 5 Mr. Cignarale, the Insurance Commissioner describes the

 6 10 percent interest as a penalty, correct?

 7      A.  I'm sorry.  Can you repeat the question?

 8          (Record read)

 9      MR. VELKEI:  10 percent interest as a penalty.

10      MR. STRUMWASSER:  No foundation, document speaks

11 for itself.

12      THE COURT:  If he knows.

13      THE WITNESS:  I don't know.

14      MR. VELKEI:  Q.  Looking on to Page 44, under

15 "Pros," the arguments in favor of supporting the bill,

16 the very last paragraph says, "The interest penalty

17 applies only to uncontested claims."

18          Now, if I understand your definition of

19 "uncontested claims" for purposes of EOPs, an

20 uncontested claim is a claim where the insurer pays

21 100 percent of the billed charges, correct?

22      MR. STRUMWASSER:  That actually mischaracterizes

23 his testimony.

24      THE COURT:  Overruled.

25      THE WITNESS:  I don't know that that's what I
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 1 stated.

 2      MR. VELKEI:  Q.  Okay.  Well, the right of review

 3 in connection with an EOP applies to denied or

 4 contested claims, correct?

 5      A.  Yes.

 6      Q.  And it's your conclusion in finding 100

 7 percent violation that any claim where 100 percent of

 8 the billed charges are not paid is a contested claim,

 9 correct?

10      MR. STRUMWASSER:  That's not what he said.

11 Misstates his testimony.

12      THE COURT:  Overruled.

13      THE WITNESS:  No, I believe I testified that that

14 would be a denied claim.

15      MR. VELKEI:  Huh.  Well, do you have to pay

16 interest on denied claims, Mr. Cignarale?

17      MR. STRUMWASSER:  Objection, to -- argumentative

18 to the "huh."

19      THE COURT:  Okay.  Overruled.  Disregard or strike

20 the "huh."

21          Read it back.

22      THE WITNESS:  Please.

23          (Record read)

24      THE WITNESS:  I don't know.  I'd have to review

25 the specific facts just to ascertain whether in fact
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 1 there are situations where a denied claim would require

 2 interest.

 3      MR. VELKEI:  Q.  Focusing on 10123.13(b), sir,

 4 what is your definition, then, of an uncontested claim?

 5      A.  A claim that is not contested or denied.

 6      Q.  And to the extent that an insurer pays a

 7 provider at its contracted rate, is that a contested or

 8 an uncontested claim, sir, assuming that it doesn't pay

 9 100 percent of the billed charges?

10      MR. STRUMWASSER:  For purposes of which statute?

11      MR. VELKEI:  10123.13(b).

12      THE WITNESS:  I don't know.  I'd need to look at

13 the facts of the particular case to render a definitive

14 answer.

15      MR. VELKEI:  Q.  When you say "definitive answer,"

16 can you give some estimate of what you think that would

17 be short of definitive?

18      MR. STRUMWASSER:  Calls for speculation.

19      THE COURT:  If he knows.

20      THE WITNESS:  No.

21      MR. VELKEI:  Q.  Now, as reflected on Page 43, the

22 author of this particular bill was Assemblyman-woman

23 Wright, correct?

24      MR. STRUMWASSER:  Assembly member?

25      THE COURT:  I think it's assembly member.
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 1      MR. VELKEI:  Q.  Oh, assembly member.

 2      A.  All I know is this says "Author: Wright."

 3      MR. VELKEI:  Q.  Now, Assembly Person Wright

 4 actually described the 10 percent interest as a

 5 deterrent for those who currently disregard the

 6 obligations of 10123.13, correct?

 7      MR. STRUMWASSER:  Where are we?

 8      MR. VELKEI:  This is on Page 49.

 9      THE WITNESS:  All can I testify to is that's what

10 it says in the document.

11      MR. VELKEI:  Q.  Now, your review of what is a

12 deterrent is far higher than the 10 percent interest,

13 correct?

14      A.  No.  My view of what the appropriate penalty

15 is, which includes both punishment and deterrent, is

16 the amount that I recommended for this particular

17 violation category.

18      Q.  In offering the recommended penalty in this

19 case, Mr. Cignarale, have you relied upon anything that

20 in your mind causes you to believe that this 10 percent

21 interest was not enough of a penalty as contemplated by

22 the legislature?

23      A.  Yes.  The -- as I previously testified to, if

24 the Assembly or the legislature decided that we wanted

25 to add an interest amount for the time value of money
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 1 lost by the consumer/provider that happened to be out

 2 that money for a period of time, that is completely

 3 separate and apart from the Insurance Commissioner's

 4 obligation to administer and enforce the Insurance Code

 5 and fix the penalty for violations of those particular

 6 statutes.

 7          Secondly, the Fair Claims Settlement Practices

 8 regulations, specifically 2695.7(h) expressly ties

 9 10123.13(a) into the Fair Claims Settlement Practices

10 regulations and into 790.03, thereby tying it into

11 790.035 for penalty purposes.

12      Q.  The primary obligation of the Department of

13 Insurance and the Commissioner is to enforce the laws

14 passed by the legislature, correct?

15      MR. STRUMWASSER:  Actually, I think that was asked

16 and answered.

17      THE COURT:  I'll allow it.

18      THE WITNESS:  Yes, the Insurance Commissioner's

19 obligation is to enforce, apply the law to particular

20 issues of compliance and enforcement, and also to

21 exercise the Commissioner's authority and discretion as

22 given to it by the legislature.

23      MR. VELKEI:  Q.  Now, Mr. Cignarale, there are

24 particular committees within the California legislature

25 that have some oversight over the Department of
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 1 Insurance, correct?

 2      A.  Possibly, yes.

 3      Q.  So presumably that would include the Health

 4 and Welfare Agency, at least as regarding health

 5 insurance?

 6      MR. STRUMWASSER:  No foundation.

 7      THE COURT:  If you know.

 8      THE WITNESS:  I don't believe that's correct.

 9      MR. VELKEI:  Q.  Presumably the finance and

10 insurance committee would have some oversight over the

11 Department of Insurance?

12      MR. STRUMWASSER:  Which house, what time?

13      THE COURT:  Can you read the question back?

14          (Record read)

15      THE COURT:  Sustained.

16      MR. VELKEI:  Q.  Focusing on the time this

17 legislative history was passed, the finance and

18 insurance committee -- have you heard of that

19 committee, sir?

20      MR. STRUMWASSER:  Which house?

21      THE COURT:  There are two houses.

22      MR. VELKEI:  The Assembly.

23          Let me withdraw and put it differently.  Thank

24 you, Mr. Strumwasser.

25      Q.  There's an Assembly and a Senate, correct?
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 1      A.  Yes.

 2      Q.  And there's typically a committee within each

 3 of those bodies that have some oversight over insurance

 4 and the Department of Insurance in particular, correct?

 5      A.  Yes.  I don't know to what degree of

 6 oversight, but I believe so, yes.

 7      Q.  So let's focus, then, on the Assembly and the

 8 statements made by the finance and insurance committee

 9 with regard to this 10 percent interest and what it

10 constitutes.

11          I'd like to direct your attention, if I could,

12 to Page 133, Mr. Cignarale, of the legislative history.

13      MR. STRUMWASSER:  And, your Honor, just so we're

14 clear here, Mr. Velkei describes this as what the --

15 statements by the finance and insurance committee, he's

16 pointing to a bill report, which is fine.  But this is

17 a document that's prepared by the staff.  It's not a

18 statement of the committee.

19      MR. VELKEI:  That's fine with that clarification,

20 your Honor.

21      THE COURT:  Okay.

22      MR. VELKEI:  Q.  I'd like to focus if I can on the

23 arguments in support on Page 133.

24          And in particular, the last statement of that

25 paragraph, Neil, if you could highlight this.
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 1          "The bill's effort to cure this disregard is

 2 in the form of a sanction which provides for payment of

 3 interest on outstanding balances."  Do you see that?

 4      A.  Yes.

 5      Q.  Okay.  In fact, moving on then to Page 164,

 6 sir, this is the "Senate Insurance, Claims, and

 7 Committee -- Claims, and Corporations Committee, Staff

 8 Comments" at Page 164.

 9          Again, the 10 percent interest is described as

10 a sanction or penalty, correct?

11      A.  I'm sorry.  Where are you referring?

12      Q.  Page 164 of the legislative history, "Staff

13 Comments," the next paragraph below or the paragraph

14 directly below titled "Staff Comments."

15      MR. STRUMWASSER:  I'm sorry.  I'm lost.  Are we in

16 the sponsor contends or the proponents contend?

17      MR. VELKEI:  Under "Staff Comments" on Page 164.

18      MR. STRUMWASSER:  I'm there.  Which paragraph?

19      MR. VELKEI:  I'm sorry, Mr. Strumwasser.  What's

20 the confusion, sir?

21      MR. STRUMWASSER:  What was confusing was, you said

22 the "'Staff Comments' heading, then the paragraph after

23 that," and then you said, "the paragraph after that."

24      MR. VELKEI:  Are we on the same wavelength now?

25      MR. STRUMWASSER:  No.  I don't know what you're --
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 1      MR. VELKEI:  Let me just read what we're talking

 2 about.

 3          "Staff Comments."

 4          "Sponsor contends that this measure is needed

 5 because of widespread disregard for the existing

 6 statute requiring claim reimbursement within a

 7 specified time period.  This is occurring because there

 8 is no effective sanction for violations.  The bill's

 9 effort to cure this disregard is in the form of a

10 sanction which provides for payment of interest on

11 outstanding balances."

12      Q.  So my question is, first of all, do you see

13 this language, Mr. Cignarale?

14      A.  Yes.

15      Q.  So it is being referred to by staff of the

16 Senate insurance, claims, and corporations committee as

17 a sanction, correct?

18      A.  I can't -- all I can state is that it -- what

19 it says in the document.  And it appears to say that.

20 And again, though, that has -- if the legislature

21 decides they want to create an interest requirement for

22 time value of money, you know, that's certainly a

23 direction that they can go, and it appears that they

24 have gone.

25          I would also add that any such deficiencies in
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 1 the ability of the Commissioner to obtain sanctions was

 2 also cured in that same year with the enactment of the

 3 additional penalty statute, 790.035, and therefore,

 4 from that point on, all of the Insurance Code

 5 violations that were otherwise subject to 790.03 are,

 6 in and of themselves, subject to 790.035 for penalty

 7 purposes.

 8          Then I would again testify that 2695.7(h)

 9 expressly ties 10123.13(a) into 790.03.

10      Q.  Mr. Cignarale, can we agree that you didn't

11 rely upon the legislative history that's in front of

12 you prior to recommending a penalty with respect to

13 claims that were paid after 30 working days?

14      A.  Correct.

15      Q.  Now, how did you decide to rely upon the

16 legislative history for 10133.66(c) but not with regard

17 to interest paid on late paid claims?

18      A.  As I testified to, the Insurance Department

19 has always assessed penalties based on 790.035 and has

20 always considered penalties where violations of the

21 Insurance Code are rightly and appropriately part of

22 790.03.

23          And the Commissioner, under the Commissioner's

24 authority to promulgate regulations in carrying out the

25 Insurance Code expressly tied 10123.13(a) into the Fair
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 1 Claims Settlement Practices and into 790.03, thereby

 2 expressly allowing the Commissioner to assess a penalty

 3 under 790.035 for that particular statute violation.

 4      Q.  So is it your testimony you felt you didn't

 5 need to look at the legislative history around this

 6 particular issue?

 7      A.  I didn't think about it one way or the other.

 8 And in looking at it now, it doesn't change my

 9 conclusion.

10      Q.  What do you mean "expressly tied 10123.13(a)

11 790.03?

12      A.  Well, if I can refer to you the regulation,

13 2695.7(h) and specifically Paragraph (h)(1),

14 Paragraph (h) dictates the 30-calendar-day time frame

15 for the payment of all insurance claims.  However,

16 (h)(1) states that the time frame specified in

17 Subsection 2695.7(h) shall not apply to claims arising

18 from policies of disability insurance subject to

19 Section 10123.13 of California Insurance Code.

20          And it goes on to say all other provisions of

21 Section 27695.7(h) are applicable; therefore, the time

22 frame is not applicable, in other words, 30 calendar

23 days.  But 30 working days would be the applicable time

24 frame.  A violation of 10123.13(a) is in itself a

25 violation of 2695.7(h), which is promulgated under
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 1 790.03 and penalized under 790.035.

 2      Q.  I'd like to focus if we can on 790.03(h).  Can

 3 you point to those provisions that you think deal

 4 specifically with failing to pay a claim within 30

 5 working days?

 6          And for these purposes, Mr. Cignarale, that

 7 assumes that this provision applies and there's a

 8 business practice at issue.

 9      A.  First, I would say that 790.03(h)(2) is

10 clearly applicable in that an untimely paid claim is

11 not acting reasonably promptly upon communications with

12 respect to claims, those communications being the

13 submission of claims.

14          (3), failing to adopt, implement reasonable

15 standards for the prompt investigation and processing

16 of claims.

17          (4), failing to affirm or deny the coverage of

18 claims within a reasonable time frame.

19          And (5) not attempting in good faith to

20 effectuate prompt, fair and equitable settlements of

21 claims.

22      Q.  Let's talk about (h)(2), Mr. Cignarale.

23 What's being referenced there is a failure to respond

24 promptly to a communication with regard to a claim, not

25 responding promptly to a claim, correct?
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 1      MR. STRUMWASSER:  Argumentative.

 2      THE COURT:  Overruled.

 3      THE WITNESS:  I would disagree in that the

 4 submission of a claim is a communication of a claim,

 5 and therefore it certainly would apply here.

 6      MR. VELKEI:  Q.  It's a communication with respect

 7 to a claim, correct?

 8      MR. STRUMWASSER:  I mean, he's arguing with him.

 9 The question has been asked and answered.

10      THE COURT:  Read the question back.

11          (Record read)

12      THE COURT:  I'll allow it.

13          (Ms. Drysch entered the courtroom)

14      THE WITNESS:  I'm not sure what "it" refers to.

15      THE COURT:  Good question.

16      MR. VELKEI:  Q.  An alleged violation of that

17 provision, sir, regards a communication with respect to

18 a claim, correct?

19      MR. STRUMWASSER:  I don't understand what the

20 question is.

21      MR. VELKEI:  I'm reading the words of the statute,

22 so if you don't understand it, then we can agree that

23 this statute isn't clear what this -- that it even

24 applies to this action.

25      THE COURT:  Can you repeat the question, from the
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 1 very beginning?  What is he asking now?

 2      MR. VELKEI:  Q.  The statute says -- it relates --

 3 an alleged violation of 790.03(h)(2) relates to

 4 communications with respect to a claim, correct?

 5      A.  Yes.  And I would certainly consider the

 6 submission of a claim a communication to the insurance

 7 company with respect to that claim.

 8      Q.  Mr. Cignarale, there's regulations that talk

 9 about concerns related to the failure of an insurance

10 company to respond to communications regarding the

11 status of the claim or more generally other

12 communications that a particular insured would have,

13 correct?

14      A.  Yes.

15      Q.  Why don't we look at those regulations.  Can

16 you point those out to us?

17      A.  You know, there are a number of requirements

18 in the regulations for an insurance company responding

19 to communications.  The first one that I could see is

20 2695.4(a), which is the disclosure requirement that may

21 apply to a claim presented by the claimant.

22          Going over to the next section, 2695.5,

23 Paragraph (b) refers to communication, responding to a

24 communication within 15 days.

25      Q.  Right.  So --
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 1      MR. STRUMWASSER:  He's not finished.

 2      THE WITNESS:  Paragraph (e) refers to receiving

 3 notice of claim, which is a communication with regard

 4 to a claim.  It requires acknowledgment, providing

 5 claim forms, and beginning the investigation.

 6          Section 2695.7(b), upon receiving proof of

 7 claim, which is in most or all cases a communication

 8 with respect to a claim, requires the immediately but

 9 in no event 40 calendar days to accept or deny.  And in

10 addition -- that's a few of the ones I can see.

11      Q.  Why don't we focus on the regulation that

12 actually talks about duties upon receipt of a

13 communication.  All right?  That would be 2695.5,

14 correct?

15      A.  I disagree.  I would say it's all the ones I

16 mentioned.

17      Q.  I actually am reading the title of the

18 regulation, sir.  Presumably you would agree with how

19 it's characterized in the Code.

20      MR. STRUMWASSER:  Objection.  The title

21 characterizes the section.  It does not assume the

22 exclusivity.

23      THE COURT:  That's true.  I'll allow it, however,

24 with that understanding.

25      MR. VELKEI:  Q.  So I'm asking you to focus on
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 1 2695.5, "Duties upon receipt of communications."  Do

 2 you see that, sir?

 3      A.  Yes.

 4      Q.  You understand which one I'm talking about,

 5 which regulation?

 6      A.  Yes.

 7      Q.  All right.  There is nothing in here about

 8 timeliness of payment, is there, sir?

 9      A.  I would disagree.  I would say that part of

10 the acknowledgment of the claim is part of the process

11 of the claim.  And it certainly impacts the timeliness

12 of when a claim is paid.

13      Q.  Can you show me anything that speaks to when a

14 claim must be paid in 2695.5?

15      A.  I don't see an express mentioning of it.

16      Q.  Turn if we can to 790.03(h)(3).  That

17 provision deals with implementing reasonable standards

18 for the prompt investigation and processing of claims,

19 correct?

20      A.  Partly, yes.  It deals with adoption and

21 implementation of reasonable standards for the prompt

22 investigation and processing of claims.

23      Q.  That's the entirety of that sub provision,

24 correct?

25      A.  For the most part, yes.
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 1      Q.  Turning to 790.03(h)(5), "Not attempting in

 2 good faith to effectuate prompt, fair and equitable

 3 settlements of claims in which liability has become

 4 reasonably clear," do you see that?

 5      A.  Yes.

 6      Q.  So the Department, under 790.03(h)(5), would

 7 have to demonstrate that the respondent or insurer was

 8 not acting in good faith, correct?

 9      A.  No, I would disagree with that.

10      Q.  The statute expressly includes a requirement

11 of good faith, does it not?

12      A.  Not exactly.  It's a modifier for the word

13 "attempting," and therefore it requires not just for

14 the insurance company to attempt to effectuate a

15 prompt, fair equitable settlement of claim, but they

16 must make a good faith attempt to do so.

17          And therefore, I would conclude that the

18 insurance company must provide evidence that

19 demonstrates that it did, in fact, not just attempt to

20 effectuate a prompt, fair equitable settlement of claim

21 but attempt in good faith to effectuate that prompt

22 fair and equitable settlement of claim.

23      Q.  All right.  So assuming that the insurer

24 attempted in good faith to effectuate prompt, fair and

25 equitable settlement of claims, there would not be a
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 1 violation of 790.03(h)(5), correct?

 2      A.  I could agree with that in the abstract.  I

 3 mean, there could be other facts that may suggest

 4 otherwise, but yes.

 5      Q.  Mr. Cignarale, you understand, do you not,

 6 that an insurer like PacifiCare has no incentive to pay

 7 claims late because of the interest assessed under

 8 10123.13(b)?

 9      MR. STRUMWASSER:  No foundation.

10      THE COURT:  If he knows.

11      THE WITNESS:  I'm not sure I understand question.

12      THE COURT:  Do you need it reread or restated?

13      THE WITNESS:  Let's try reread first.

14      THE COURT:  Okay.  Let's try reread.

15          (Record read)

16      THE WITNESS:  I just don't know what insurance

17 companies' incentives are one way or the other on that.

18      MR. VELKEI:  Q.  So you don't know that in fact

19 that 10 percent interest does act as a penalty to the

20 extent a claim is paid late, practically?

21      MR. STRUMWASSER:  Objection, vague.  I don't know

22 what that word "practically" means.  He's testified as

23 to whether it's a penalty or not, so...

24      THE COURT:  I'll sustain the objection.

25      MR. VELKEI:  Q.  I'd like to show you a part of
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 1 what's been previously entered as 5252, Mr. Cignarale.

 2      THE COURT:  So this is one page out of 5252,

 3 correct?

 4      MR. VELKEI:  Yes, your Honor, just in the interest

 5 of keeping the paper down to a minimum.

 6      MR. STRUMWASSER:  So perhaps we ought to mention

 7 that the page in question is 6932?

 8      MR. VELKEI:  Yes, and it's Page 6 of that

 9 particular slide deck.

10      THE WITNESS:  Okay.

11      MR. VELKEI:  Q.  All right.  Mr. Cignarale, were

12 you aware that the 10 percent interest in 10123.13(b)

13 exceeds PacifiCare's average of net investment income

14 for 2006, 2007, 2008, and 2009?

15      MR. STRUMWASSER:  Objection, irrelevant.

16      THE COURT:  I'll allow it.

17      THE WITNESS:  I don't know the answer.  I don't

18 know that it has really any relation either.  I don't

19 have any context to render a comparison.

20      MR. VELKEI:  Q.  I'm assuming, then, you didn't

21 rely upon this particular information in recommending

22 the penalty in this case?

23      A.  Correct.

24      Q.  Can you identify any economic incentive for an

25 insurer to pay claims late if they have to pay 10
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 1 percent interest on them?

 2      A.  Well, certainly if there's a -- an ability to

 3 make more than that by holding the money, yes.

 4 Admittedly in these days maybe that's not an incentive.

 5          However, whether it's an incentive or not is

 6 not the issue.  The issue is whether there's a

 7 violation of law that then requires a penalty to be

 8 assessed for that violation.  Whether or not a -- there

 9 are several other statutes in the Insurance Code where

10 there isn't an interest attached to it.

11          There's incentives and disincentives embedded

12 in every violation of the Insurance Code.  The

13 insurance company makes its own decisions as to

14 whether -- it decides and wants to make a business

15 decision as to whether to violate a particular code or

16 whether to create situations, such as efficient claims

17 practices and operations and procedures that they may

18 feel may save them money on that end and willing to

19 take the risk that violations end up occurring and

20 harming consumers.

21      Q.  Focusing on the first part of your answer,

22 Mr. Cignarale, have you seen any evidence that

23 PacifiCare was able to make more money by holding on

24 to -- let me withdraw that.

25          Have you seen any evidence that PacifiCare had
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 1 an ability to make more than the 10 percent by holding

 2 on to the money, using your words, sir?

 3      A.  I don't have a basis to respond to that.  I

 4 would say, however, that certainly there has been

 5 evidence presented in the assumptions that lead me to

 6 conclude that corners were cut and budgets were limited

 7 and proper investment was not made in the processes and

 8 procedures in order to avoid violations, so that would

 9 be an important factor.

10      Q.  Those are -- your understanding is all based

11 upon assumptions that were provided to with regard to

12 what you just testified to?

13      A.  Yes.

14      Q.  I'd like to switch gears if we can a bit and

15 talk about the time when the merger closed, so at the

16 end of 2005, beginning of 2006.

17          PacifiCare and United were under greater

18 scrutiny than most insurance companies at that time,

19 correct, sir?

20      A.  I don't know.

21      Q.  They had just come off a contested approval

22 hearing, right?

23      A.  I don't know.

24      Q.  There was also a highly public recontracting

25 effort after the termination of CTN, correct?
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 1      A.  I don't know if the -- the details enough with

 2 regard to CTN.  I do know that, based on the

 3 assumptions, that should have had no effect on

 4 PacifiCare itself.

 5      Q.  Do you have no recollection of the period of

 6 time in which the provider network for CTN was

 7 terminated?  You don't recall that personally?

 8      MR. STRUMWASSER:  You mean he has no recollection

 9 from that era?

10      MR. VELKEI:  From that year.

11      MR. STRUMWASSER:  About PacifiCare?

12      MR. VELKEI:  Yes, that's the only time it's ever

13 happened.

14      THE WITNESS:  I don't recall what specific time

15 frame that was, so I don't know the answer to that.  I

16 do recall there being an increase in complaints filed

17 by consumers and providers in the 2006-2007 period

18 against PacifiCare.

19      MR. VELKEI:  Q.  Focusing on the actual

20 termination of the CTN network and the gap of

21 anywhere -- you know, I think there's a dispute.  So

22 let's say between 5- and 10,000 providers that had to

23 be recontracted.  In your experience, Mr. Cignarale,

24 have you seen anything like that before?

25      A.  I don't recall seeing anything similar to
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 1 that, but I would again state that the loss of the CTN

 2 network by United should have had zero impact on the

 3 PacifiCare business and the PacifiCare insureds and

 4 providers.

 5      Q.  Can we agree, Mr. Cignarale, that the

 6 recontracting of all of those providers created

 7 significant discontent within the provider community?

 8      MR. STRUMWASSER:  Objection, there's no evidence

 9 that all of the providers were recontracted.

10      THE COURT:  All right.  You want to rephrase.

11      MR. VELKEI:  Q.  Whatever recontracting occurred,

12 were you aware that created significant discontent

13 within the provider community, sir?

14      A.  I don't know one way or the other.

15      Q.  You know of Ms. Wetzel, Aileen Wetzel, of the

16 CMA?

17      A.  Vaguely, yes.

18      Q.  Were you aware that Ms. Wetzel in fact agreed

19 that the CTN termination may have created the reason

20 why CMA received so many calls from providers?

21      MR. STRUMWASSER:  Objection, irrelevant.

22      THE COURT:  Overruled.

23      THE WITNESS:  No, I'm not aware of that.  But I

24 also, you know, again would state that the loss of the

25 CTN network by United should have zero impact and
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 1 should have had zero impact on PacifiCare business.

 2      MR. VELKEI:  Q.  Based upon the assumptions you

 3 were given, correct?

 4      A.  Based upon the assumptions, yes.  But also

 5 upon common sense.  One company's -- United's CTN

 6 network should have nothing to do with another

 7 company's ability to maintain its own network and pay

 8 its claims promptly and accurately to its members and

 9 providers.

10      MR. VELKEI:  I'd like to put up on the screen

11 Page 16787, which is a portion of Ms. Wetzel's

12 testimony.

13      MR. STRUMWASSER:  Do you have the contextual

14 pages?

15      MR. VELKEI:  I do not.

16          And I'd like to highlight, if we could, Pages

17 5 through 19.

18      THE COURT:  You mean lines?

19      MR. VELKEI:  Lines 5 through 19, thank you, your

20 Honor.

21      Q.  Question:  "In fact, United had to

22                    recontract a number of

23                    physicians in a short period

24                    of time.  That fact may well

25                    explain why you were
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 1                    receiving so many calls in

 2                    2006; isn't that correct?"

 3                         Answer:  "Yes."

 4                         "Have you ever seen

 5                    anything like that before?"

 6                         Answer:  "No."

 7          Mr. Cignarale, do you have any basis to

 8 challenge the sworn statements of Ms. Wetzel here?

 9      MR. STRUMWASSER:  Hold on.  May we have a moment

10 to pull up the passage?

11      THE COURT:  Sure.

12      MR. VELKEI:  Take your time.  Let me know when

13 you're ready.

14      MR. STRUMWASSER:  Also, I think that the second

15 question and answer that he just read, essentially the

16 objection "vagueness" was sustained.

17      MR. VELKEI:  Can we read back the question, your

18 Honor?  We might be a little lost in time.

19      THE COURT:  Is there a question pending?

20      MR. VELKEI:  I believe there is.

21      THE COURT:  Can you find it?

22      MR. VELKEI:  Q.  The question was do you have any

23 basis to challenge the statements by Ms. Wetzel that

24 are reflected here, sir?

25      MR. STRUMWASSER:  But you read her, as I recall,
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 1 Lines 5 to 11; is that right?

 2      THE COURT:  Yes.  Do you want to show him more?

 3      MR. STRUMWASSER:  Well, yes, I just -- I think the

 4 witness should be directed to 5 through 19.

 5      MR. VELKEI:  Okay.  Let's add that to the list.

 6      MR. STRUMWASSER:  And then the question is do you

 7 have any basis to dispute what Ms. Wetzel had seen

 8 before?  That's the question, right?

 9      MR. VELKEI:  Q.  Do you have any basis to

10 challenge the statements made by Ms. Wetzel in this

11 testimony reflected in front of you, sir?

12          Really, it's a pretty simple question.

13      MR. STRUMWASSER:  He doesn't have any foundation

14 as to whether Ms. Wetzel has seen something before.

15      THE COURT:  That isn't the question,

16 Mr. Strumwasser.

17          Do you understand question?

18      THE WITNESS:  I think so.

19      THE COURT:  All right.  Go ahead.

20      THE WITNESS:  No, I don't have a basis to

21 challenge it.  I don't know one way or the other.

22          However, you know, as I previously testified

23 to, the losing of the CTN network by United may have

24 caused problems for providers and the CMA, but it

25 should not have caused problems for members and
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 1 providers dealing specifically with PacifiCare.  To the

 2 extent it did, PacifiCare should be held responsible

 3 for that from occurring.

 4      MR. VELKEI:  Q.  But this recontracting effort did

 5 in fact create pressure on the Department to take some

 6 action against PacifiCare, didn't it, sir?

 7      A.  I don't know.

 8      MR. VELKEI:  I'd like to show you what was

 9 previously marked for identification as Exhibit 5651.

10 I'd like to put that back in front of you.  Do you need

11 another copy, Mr. Cignarale, just in case?  Do you want

12 me to just give you one?

13      THE WITNESS:  Sure, that would be great.

14          Okay.

15      MR. VELKEI:  Q.  Do you recall this letter being

16 sent?  We discussed this letter that was sent to

17 Mr. and Mrs. Griffin closing the complaint file with

18 regard to Complaint No. 6237493?

19      A.  Not specifically, but it looks familiar.

20      Q.  Can we confirm at least now looking at this

21 document, that this in fact reflects a closure letter

22 to Mr. and Mrs. Griffin or Dr. Griffin and Mrs. Griffin

23 related to Complaint No. 6237493?

24      A.  It appears that's the case.

25      MR. VELKEI:  All right.  And, in fact, the company
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 1 received a letter consistent with the closing of the

 2 file.

 3          I'd like to mark as exhibit next in order, a

 4 letter from the Department of Insurance from

 5 Mr. Masters to Melissa Bailey at PacifiCare.

 6      THE COURT:  5683, and the letter is dated February

 7 21st, 2007.

 8          (Respondent's Exhibit 5683 marked for

 9           identification)

10      THE WITNESS:  Is there a question to me?

11      THE COURT:  I don't believe there's a question

12 pending.

13      MR. VELKEI:  Q.  Have you had an opportunity the

14 look at 5683, Mr. Cignarale?

15      A.  Yes.

16      Q.  This in fact would reflect a corresponding

17 letter from the Department to PacifiCare with respect

18 to Complaint No. 6237493, correct?

19      A.  It appears it's correspondence related to that

20 case, yes.

21      Q.  And the Department determined it had completed

22 its investigation, correct?

23      A.  No, I don't believe that's the case.

24      Q.  Second paragraph, "An investigation by the

25 Department's claims service bureau has found your
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 1 company to be in noncompliance with California

 2 Insurance Code Section 10123.13(a)."  Do you see that

 3 there, sir?

 4      A.  Yes, I see it.  But that just suggests to me

 5 that that is part of their investigation.  I would also

 6 refer down to the last paragraph on that page,

 7 continuing onto the next page, which is requiring

 8 additional information from the company.  And the last

 9 sentence of the letter says, "This additional

10 information will assist us in closing our file."

11          So it would appear there's still something to

12 investigate on this particular case at that point in

13 time.

14      Q.  Well, at least with regard to Dr. Griffin and

15 Mrs. Griffin, the Department said the complaint was

16 resolved and closed the matter, correct?

17      A.  I don't know where the Department said the

18 case was resolved.

19      Q.  5651, Mr. Cignarale, the Department of

20 Insurance told Dr. Griffin and Mrs. Griffin that

21 they've completed their investigation into the

22 insurance company's handling of the disputed claim.  Do

23 you see that?

24      MR. STRUMWASSER:  For the record, your Honor,

25 there's a later letter in the record in this case with
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 1 the same claim number from the Department.

 2      MR. VELKEI:  We'll get there.

 3      Q.  Do you see that, Mr. Cignarale?

 4      A.  Yes.

 5      Q.  So they have communicated to Dr. Griffin the

 6 Department has completed its investigation into the

 7 disputed claim?

 8      A.  Is that a question?

 9      Q.  Yes, that is a question, sir.

10      A.  It would appear that's what it says on the

11 document.  I would add that the Department undertakes

12 in essence a two-track process in investigating

13 complaints.  One is its attempt to mediate the case, if

14 possible, with the consumer, and the second is to

15 conduct a further investigation in what the Department

16 would call a regulatory review.

17          And so the fact that in a particular case the

18 Department may be advising that consumer that it will

19 not be taking their particular issue further with

20 regard to potential resolution of their case, it is not

21 likewise implied that the Department will be ceasing

22 its investigation completely.  And, in fact, in most

23 cases, it does not.  It continues with the

24 investigation that it feels is appropriate based on the

25 facts.
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 1      Q.  Mr. Cignarale, Paragraph 3 of the second page,

 2 the Department made clear to Dr. Griffin and

 3 Mrs. Griffin that in their view they did not have

 4 authority to decide the issue which was the subject of

 5 her complaint, correct?

 6      MR. STRUMWASSER:  That is asked and answered I

 7 think the last time we visited this exhibit.

 8      THE COURT:  Overruled.

 9      THE WITNESS:  In so many words, that's what it's

10 telling the consumer.

11      MR. VELKEI:  Q.  Now, Dr. Griffin and Mrs. Griffin

12 weren't happy with the decision by the Department of

13 Insurance, were they, sir?

14      A.  I don't know.

15      MR. VELKEI:  I'd like to mark as Exhibit 5684, a

16 chain of e-mails, the most recent of which is

17 March 20th, 2007, from Ms. Smith to Mr. Stolls, copying

18 Mr. Cignarale, among others.

19      THE COURT:  5684 is an e-mail with a top date of

20 March 20, 2007.

21          (Respondent's Exhibit 5684 marked for

22           identification)

23      MR. GEE:  While the witness is looking at that, I

24 noticed on 5683, there's a patient name.

25      THE COURT:  5683 there's a patient name?
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 1      MR. GEE:  5683.

 2      THE COURT:  Oh, it is.  Let's take take out.

 3          Any more?

 4      MR. GEE:  That's the only one I saw up in the

 5 address --

 6      THE WITNESS:  Oh, no.  It's also in "Insured."

 7      MR. GEE:  Yes, that's the one I was referring to.

 8      THE COURT:  No, there's one in the address.

 9 Right?  On the very top, second line.  Take that out

10 too?

11      MR. VELKEI:  We're okay with that, your Honor.

12      MR. GEE:  I only see one, your Honor.  Is there

13 another one?

14      THE COURT:  Somebody else's name, but I guess it

15 doesn't matter.  Just the one after "Insured:" needs to

16 come out.

17      MR. GEE:  Yes, with that redaction, the

18 confidentiality can come off.

19      THE COURT:  Okay.

20      THE WITNESS:  Okay.

21      MR. VELKEI:  Q.  All right.  Have you seen this

22 chain before, Mr. Cignarale?

23      A.  I don't recall that I have.

24      Q.  Why don't we start at the back, if we could.

25 Why don't we go to Bates No. 18264.
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 1          It would appear this Ms. Griffin is

 2 complaining about sort of what she thinks is

 3 mishandling of her claims or her husband's claims by

 4 PacifiCare/United, correct?

 5      A.  In general terms, I could agree with that.

 6      Q.  All right.  Turning then to the next e-mail in

 7 order, there's an e-mail from a Ms. Carroll Wunsch,

 8 W-U-N-S-C-H, to Mr. Masters copying Mr. Stolls and

 9 Ms. Roy.  Do you see that?

10      A.  Yes.

11      Q.  Who is Ms. Wunsch?

12      A.  She is an employee of the Department or was at

13 that time.  I don't know if she still is.  She worked

14 in the Office of the Ombudsman.

15      Q.  What is the Office of the Ombudsman, sir?

16      A.  It's an office in Sacramento that deals with a

17 number of various issues from constituents with regard

18 to primarily if a constituent -- whether that be one of

19 our licensees seeking to get a license, an insurance

20 company seeking to get a rate filing through the

21 Department or an external constituent such as a

22 consumer or a provider who may feel that the services

23 provided by the Department on any particular issue

24 should be different, they may contact our ombudsman's

25 office.
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 1          In addition the ombudsman's office also

 2 responds to inquiries from the legislature with regard

 3 to consumer issues and provider issues.  And so they

 4 will be the point of contact between the legislature

 5 and the consumer services division in those cases.

 6      Q.  Okay.  Now, Mr. Masters was not very happy

 7 with the Griffins' complaining to Senator Yee, correct?

 8 So let me back up.

 9          As reflected in Ms. Wunsch's e-mail on 18623,

10 she communicates that Dr. Griffin has contacted Senator

11 Leland Yee.  Do you see that?

12      A.  Yes.

13      Q.  Mr. Masters was not happy about Dr. Griffin's

14 view that he was not being properly treated with

15 respect to his complaints, correct?

16      MR. STRUMWASSER:  No foundation.

17      THE COURT:  If he knows.

18      THE WITNESS:  I don't know.

19      MR. VELKEI:  Q.  It says here on the second

20 paragraph of Mr. Masters' e-mail on 18262, "I would

21 like to point out that the letter you referred to dated

22 February 26, 2007 from Kim Griffin at

23 Michael Griffin M.D.'s office objects to our standard

24 procedures for filing provider issues.  These

25 procedures are required for all providers."  Do you see
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 1 that, sir?

 2      A.  Yes.

 3      Q.  Now, these are the procedures that you

 4 actually agreed to waive for some number of providers,

 5 correct?

 6      A.  No, I don't believe I waived -- I don't recall

 7 waiving any specific procedures.

 8      Q.  The standard procedures we're talking about

 9 are the need to exhaust your remedies with the insurer

10 prior to filing a complaint, correct?

11      MR. STRUMWASSER:  Objection, vague what procedures

12 we're talking about.  What procedures are we talking

13 about?

14      THE COURT:  The ones referred to in the letter.

15 I'll allow it.

16      MR. STRUMWASSER:  No foundation.

17      THE COURT:  If he knows.

18      THE WITNESS:  I don't know that that is the

19 specific issue being brought out in this.

20      MR. VELKEI:  Q.  Okay.  Going then to 18263 at the

21 top, "Ms. Kim Griffin, R.N, states it is unreasonable

22 for our Department to ask for details to be able to

23 properly investigate all of their complaints."

24          Do you think it's unreasonable for the

25 Department to ask for details, Mr. Cignarale?
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 1      A.  No, to the degree we need -- feel we need the

 2 information for a particular case, it wouldn't be

 3 unreasonable.

 4      Q.  Do you agree with Mr. Masters' statement that

 5 "Our Department absolutely needs the patients and the

 6 claims information from all providers to properly

 7 investigate these complaints"?

 8      A.  I don't know the context.  I can't really

 9 answer that.  I don't know the context of all of the

10 complaints filed by this particular provider, so I

11 don't know if there are -- if they are strictly with

12 regard to the Department's investigation of specific

13 claims that aren't being paid, in which case, the

14 Department would need certain information in order to

15 identify those cases.

16          If there are certain systemic or global issues

17 or general allegations made, the Department wouldn't

18 necessarily need certain specific information that it

19 would otherwise need to investigate the specific claim

20 at issue.

21      Q.  This particular matter presumably was

22 important enough that it made it to your attention,

23 correct, Mr. Cignarale?

24      A.  I don't know that I would agree that that

25 makes it important enough.  I believe I was -- based on



24032

 1 just looking at the document, I may have been cc'd on

 2 this.  I don't recall the specifics of it.

 3      Q.  You were in fact cc'd on it, correct?

 4      A.  If this is an accurate description of the

 5 e-mail, then, yes, I was.

 6      Q.  In fact, Ms. Smith, on the very first page,

 7 made clear to Mr. Stolls that if Tony wants to find the

 8 particular files, she wanted to make sure you knew

 9 where to find them, correct?

10      A.  Other than what it states in that document, I

11 can't really add to it.

12      Q.  Now, Mr. Masters, on 18263, provides in the

13 first full paragraph beginning "Ms. Griffin states," he

14 states in his e-mail to Ms. Wunsch -- is that how you

15 pronounce that, sir?

16      A.  I believe so.

17      Q.  "The complaint we received has one page of a

18 contract that is the signature page only.  Dr. Griffin

19 did not provide the entire copy of the contract and

20 especially the portions that deal in contract rates for

21 services.  Dr. Griffin did not identify which specific

22 part of the contract the company failed to comply with

23 and did not provide a [sic] the amount that should have

24 been paid and was not or any calculations to support

25 the complaint."
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 1          Do you have any basis to challenge

 2 Mr. Masters' characterization of the absence of

 3 information by the Griffins in connection with filing

 4 their complaint?

 5      A.  No.

 6      Q.  All right.  Going then to the e-mail just

 7 below the very top one, so going to 18260, Mr. Stolls

 8 is writing to Ms. Roy and Ms. Smith.  And in the first

 9 paragraph, he states that we're going to handle the

10 individual complaints in accordance with our

11 established procedures.  Do you see that?

12      A.  Yes.

13      Q.  But that's not in fact what happened with

14 regard to the Griffins, is it, Mr. Cignarale?

15      A.  I don't have any information one way or the

16 other on that.

17      MR. VELKEI:  I'd like to introduce as exhibit next

18 in order --

19      MR. STRUMWASSER:  Mark?

20      MR. VELKEI:  -- entries from the complaint

21 database related to Complaint No. 6237493.  And it's

22 dated March 23rd, 2007.

23      MR. STRUMWASSER:  Mark, right?

24      THE COURT:  Yes, we'll mark that as Exhibit 5685.

25      MR. VELKEI:  Thank you, your Honor.
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 1      THE COURT:  And the date of 3/23/07.

 2          (Respondent's Exhibit 5685 marked for

 3           identification)

 4      THE WITNESS:  Okay.

 5      MR. VELKEI:  Q.  All right.  Now, the way the

 6 complaint database works is it will indicate -- the

 7 database will indicate who -- if a particular person

 8 makes an entry within the database, it will indicate

 9 who that person is, correct?

10      A.  In most cases, yes.

11      Q.  So we can conclude then, from looking at 5685,

12 that this was an entry made by Mr. Stolls, correct?

13      A.  I don't know.  I mean, I don't have any

14 information to dispute that.  It's -- you know, his

15 name is at the bottom of it.  I would need to look at

16 the actual database to know one way or the other for

17 sure.

18      Q.  Now, Mr. Stolls reported directly to you,

19 right, Mr. Cignarale?

20      A.  At this time period?

21      Q.  Yes.

22      A.  Yes.

23      Q.  Okay.  Now, the complaint number that's

24 referenced, 6237493, corresponds to the prior exhibit

25 we looked at 5651, correct?
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 1      A.  I'm sorry.  Which -- what document is that?

 2      THE COURT:  This one (indicating).

 3      MR. VELKEI:  I just showed that to you today.

 4      THE WITNESS:  Okay.  Yes.

 5      MR. VELKEI:  Q.  So we're talking about the same

 6 complaint, correct?

 7      A.  It appears so, yes.

 8      Q.  Just to note, on 5651 it shows on

 9 February 21st, 2007, the case was closed, correct?

10 Right at the top there.

11      A.  Yes, that would be the status of the activity

12 with regard to the Department's function, interaction

13 with the consumer or provider, yes.

14      Q.  Now, it would appear that the case has been

15 reopened as of March 23rd, 2007, or put differently

16 there's additional activity on the case file on

17 March 23, 2007, correct?

18      MR. STRUMWASSER:  Compound.

19      THE COURT:  Can you read the question?

20      MR. VELKEI:  Happy to rephrase.

21      THE COURT:  All right.

22      MR. VELKEI:  Q.  There's additional activity on

23 this complaint on March 23rd, 2007, correct?

24      A.  It would appear so, based on that document.

25 Again, that's not uncommon for a number of reasons,
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 1 whether it's the complainant coming back to us asking

 2 us to either reconsider or providing additional

 3 information or -- which would appear in this case, the

 4 Department received some sort of communication from the

 5 legislature and therefore would take another look at

 6 the issue or look at the issue so that it could then

 7 respond back through the ombudsman office to the

 8 legislature.

 9      Q.  Do most complainants typically get sitting

10 California senators to intercede with the Department on

11 their behalf?

12      MR. STRUMWASSER:  No foundation.

13      THE COURT:  Sustained.

14      MR. VELKEI:  Q.  Mr. Cignarale, looking, then, at

15 the notes that are reflected here, it would appear

16 that, as of March 23rd, 2007, it was determined that

17 there would be weekly status reports with regard to the

18 Griffins, correct?

19      A.  I don't see that offhand.

20      Q.  Looking at "Activity Text: 'Weekly status

21 reports requested and promised from PacifiCare from

22 this AMs meeting - Bob to follow up - maintain on

23 diary."

24      A.  And what's the question?

25      Q.  As of March 23rd, 2007, we can infer that
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 1 there were weekly status reports put in place around

 2 this particular complaint involving the Griffins,

 3 correct?

 4      A.  All I can really testify to is what it says in

 5 the document.  And based on my reading of that activity

 6 text sentence, it appears that it's PacifiCare that may

 7 have promised weekly status reports to the Department

 8 on this case.

 9      Q.  And the Department was the one that requested

10 them, correct?

11      A.  Presumably.

12      MR. VELKEI:  Okay.  And your Honor, we have about

13 five, ten minutes, then it's a good time to break.

14      THE COURT:  All right.

15      MR. VELKEI:  Q.  Now, focusing if we can on the

16 statement, "I look forward to the fruits of you labor

17 including the LSR(s), Nicoleta's summary of events that

18 transpired, and the weekly updates on the more

19 sensitive files we have identified."

20          Is this one of the more sensitive files that

21 has been identified, Mr. Cignarale?

22      MR. STRUMWASSER:  No foundation.

23      THE COURT:  Overruled.

24      THE WITNESS:  I don't know offhand.

25      MR. VELKEI:  Q.  What was meant by the statement
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 1 that "PacifiCare and UnitedHealthcare are presently

 2 very visible insurers"?

 3      A.  I don't know.  I didn't write this.

 4      Q.  And any idea why the word "fixing" is in

 5 quotations there?

 6      A.  No.

 7      Q.  To be clear, based upon the entry by

 8 Mr. Stolls, Senator Yee's office was notified of the

 9 action that was being taken, correct?

10      A.  I don't know.  I don't know what action you're

11 referring to.  I don't know what the specific request

12 from Senator Yee's office was and what we may have

13 responded back to Senator Yee.

14      Q.  To be clear, though, the Department, after

15 this entry, sent PacifiCare another letter citing new

16 violations for the case they had closed back in

17 February, correct?

18      A.  I don't know.

19      MR. VELKEI:  I'd like to show Mr. Cignarale what's

20 been previously entered into evidence as Exhibit 37.

21      Q.  Sounds like you may have already seen it,

22 Mr. Cignarale, but let's take a look together.

23          And I think we're okay on redactions.  Yes,

24 this has already been entered.

25      THE COURT:  Yes.
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 1      THE WITNESS:  Okay.

 2      MR. VELKEI:  Q.  So, in fact, this does appear to

 3 be another citation letter for the same complaint,

 4 correct?

 5      A.  Yes.  It would just appear logically to be a

 6 follow-up letter to the February 21st letter in which

 7 we asked for more information with which we could

 8 conduct further investigation.

 9      Q.  In fact, Mr. Cignarale, the Department

10 actually cited PacifiCare for failing to include IMR

11 language on the EOB, correct?

12      A.  I believe that's one of them, yes.

13      Q.  Can we agree, Mr. Cignarale, that there wasn't

14 even arguably a right to an IMR in this case?

15      A.  I don't know.  I don't have the specifics of

16 the entire case to review.

17      MR. VELKEI:  It's a good time to take a break,

18 your Honor.

19      MR. KENT:  Your Honor, before we run off, the

20 record should reflect that Ms. Drysch arrived a little

21 earlier this morning.

22      THE COURT:  Can we have the record reflect

23 Ms. Drysch is present and was here about a half hour

24 ago, or more.

25          (Recess taken)
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 1      THE COURT:  All right.  Back on the record.

 2      MR. VELKEI:  Q.  Mr. Cignarale, before the break,

 3 we were looking at Exhibit 37 and the fact that the

 4 Department then cited the company for failing to

 5 include right of an IMR language on the EOB.

 6          Do you recall that?

 7      A.  Yes.

 8      MR. VELKEI:  Now, our records, after reviewing the

 9 database that was produced in this case, demonstrate

10 that that was the first time the Department had ever

11 cited PacifiCare, at least as reflected in the

12 database, for failing to include IMR language on the

13 EOB.

14          I'd like to enter -- or mark for

15 identification 5686, which is a summary of data that we

16 got from the database produced by the Department.

17      THE COURT:  Okay.  That will be marked as 5686.

18          (Respondent's Exhibit 5686 marked for

19           identification)

20      THE WITNESS:  Okay.

21      MR. VELKEI:  Now, Mr. Cignarale, the Department

22 database, to the extent there is a citation, they will

23 have the specific statute that is being violated,

24 correct?

25      A.  Yes.  At least one of them, yes, that pertains
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 1 to the issue.

 2      Q.  So presumably, if you wanted to determine

 3 whether in fact there were citations to this statute

 4 for PacifiCare in the database earlier than March 29th,

 5 2007, you could do so, correct?

 6      A.  Probably, yes.

 7      Q.  All right.  Now, as you sit here today, do you

 8 have any basis to challenge the conclusions reflected

 9 in 5686 that, in fact, the first time the company was

10 cited for failing to include IMR language on the EOB

11 was March 29th, '07?

12      A.  As I sit here, I don't have any information to

13 refute that.

14      Q.  Okay.  Now, Mr. Cignarale, you personally were

15 involved in providing weekly updates to the executive

16 staff with respect to the Griffins, correct?

17      A.  I may or may not have.

18      Q.  All right.  I'd like to show you what's been

19 previously entered into evidence as Exhibit 5027.

20      MR. STRUMWASSER:  We don't believe 5027 is in

21 evidence.

22      THE COURT:  Okay.

23      MR. VELKEI:  All right.  So we'll just go with

24 "marked."

25      THE COURT:  I'll look.
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 1      MR. VELKEI:  Thank you, your Honor.

 2      THE COURT:  Okay.

 3          No, it's not in evidence.

 4      MR. VELKEI:  Your Honor, as I recall the issue

 5 there was it was subject to determination if it later

 6 became relevant.  And this relates to lack of

 7 objectivity, regulatory capture, and bias.  And

 8 certainly at the time these documents were first

 9 discussed, those defenses hadn't been fully formed.

10      THE COURT:  Okay.

11      MR. STRUMWASSER:  Your Honor, they were irrelevant

12 because the complaint was non-jurisdictional.  These

13 were not PLHIC complaints.

14      THE COURT:  All right.  I remember.  At this time,

15 it's not in evidence.  He can move it into evidence

16 later.  He can make a motion to move it into evidence

17 again later.

18          If you wish.

19      MR. VELKEI:  Thank you, your Honor.

20      Q.  And tell me when you've had an opportunity to

21 look at 5027.

22      A.  Okay.

23      Q.  All right.  Mr. Cignarale, does 5027 refresh

24 your recollection that you were involved in providing

25 weekly updates related to the Griffins?
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 1      A.  No, it doesn't.  But it's not uncommon for a

 2 certain portion of complaints or issues that come out

 3 of my branch or the consumer services division to be

 4 reported back up through chain of command.

 5      Q.  Mr. Cignarale, I'd like to direct your

 6 attention if I can to Mr. Masters' e-mail to Mr. Stolls

 7 which is below the one from Mr. Stolls to you.  Okay?

 8 And in particular the paragraph beginning, "Regarding

 9 the other special handling cases for Dr. Michael

10 Griffin."  Do you see that?

11      A.  Yes.

12      Q.  So I'd like to direct your attention the

13 following language, "Please note this provider

14 submitted a prior bulk complaint to CDI which

15 identified 36 different patient claims.  We contacted

16 the insurer and determined that all 33 claims were

17 self-funded, two were under jurisdiction of DMHC, and

18 one was issued from another state.  Not one of these 36

19 complaints were under our jurisdiction.  We've

20 attempted to educate and inform this provider regarding

21 jurisdictional issues and the urgent need for detailed

22 information about the complaints.  We have, in my

23 opinion, gone way above and beyond normal procedures in

24 providing services to this provider."

25          Do you see that, sir?
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 1      A.  Yes, I do.

 2      Q.  Do you have any basis to challenge the

 3 conclusions by Mr. Masters that are reflected in this

 4 e-mail?

 5      A.  No, I don't.

 6      Q.  And yet, despite the clear communications with

 7 Mr. Masters, your branch continued to provide weekly

 8 updates to executive staff about the Griffins, correct?

 9      MR. STRUMWASSER:  Objection, these are

10 non-jurisdictional.  It's irrelevant.

11      THE COURT:  Overruled.

12      THE WITNESS:  I don't agree with that in the sense

13 that this sentence that you referred me to regarding

14 the 36 different patient claims appears to involve a

15 prior bulk complaint.

16          I don't have any information to tell me that

17 there weren't in fact other complaints, specifically

18 the two mentioned at the beginning of that paragraph

19 that were in fact within our jurisdiction and that the

20 Department did investigate and that the Department then

21 did possibly provide updates on.

22      MR. VELKEI:  Q.  Well, this is intended -- this

23 e-mail is intended to be an update of the various

24 issues that were impacting the Griffins, correct?

25      A.  I don't know that that's the case.  It appears
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 1 it's at least an update with regard to the two cases

 2 mentioned in the subject line of the first e-mail with

 3 the two cases ending in 7494 and 7493.

 4      MR. VELKEI:  Q.  To be clear, 7493 had already --

 5 this is the one that was closed back in February of

 6 2007, sir?

 7      A.  I don't know.  If you're referring to the

 8 notation that the file was closed as to the

 9 complainant, yes.  But as I previously stated, the

10 Department may in many cases continue to work on those

11 cases.

12      THE COURT:  There's two names in parentheses after

13 the case numbers, that subject line which I just

14 redacted.

15      MR. VELKEI:  We should strike those, your Honor.

16 Forgive me.

17      THE COURT:  Okay.

18      MR. VELKEI:  5687, your Honor, is a series of

19 e-mails, the last of which -- the first of which is

20 April 4th, 2007, from Mr. Stolls to Mr. Masters copying

21 a number of people including Mr. Cignarale.  I'm just

22 checking to make sure that there are no issues, with

23 regard to privacy.

24      THE COURT:  Okay.  That's 5687, top date of April

25 4th, 2007.
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 1          (Respondent's Exhibit 5687, CDI00018259,

 2           marked for identification)

 3      MR. VELKEI:  Q.  I have very limited questions,

 4 sir.  So just let me know when you've had an

 5 opportunity to look that over.

 6          I'm going to be asking you about the first

 7 paragraph of the e-mail from Mr. Masters to Mr. Stolls.

 8      A.  Okay.

 9      Q.  Do you have any basis to challenge

10 Mr. Masters' statement that, "We are required to

11 provide a weekly update on these files," after being

12 contacted by Senator Yee's office?

13      A.  Yes.  I don't know whether they specifically

14 relate to each other or not.  But it wouldn't be

15 uncommon, when we receive an inquiry from a constituent

16 of a senator or assembly person, for the ombudsman to

17 get updates also on some of these cases.

18      Q.  But to be clear, Mr. Cignarale, the updates

19 went beyond the ombudsman to the executive staff,

20 including the Commissioner, correct?

21      A.  It's possible they did.  I don't have any

22 specific recollection.  There were a number of cases,

23 as there continue to be today, where certain cases are

24 either referred from the Commissioner's office or,

25 because of the specific issues involved, the
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 1 Commissioner may have an interest or others in the

 2 executive team may have an interest, in which case I or

 3 someone on my staff would provide updates, whether

 4 that's weekly or monthly or whatever the request may

 5 be.

 6      MR. VELKEI:  I'd like to mark as Exhibit 5688 an

 7 e-mail from Mr. Stolls to Ms. Smith copying

 8 Mr. Cignarale dated April 11, 2007.

 9      THE COURT:  Okay.  5688 is an e-mail dated April

10 11, 2007.

11          (Respondent's Exhibit 5688, CDI00254746,

12           marked for identification)

13      THE WITNESS:  Okay.

14      MR. VELKEI:  Q.  You recognize what's been marked

15 for identification as Exhibit 5688, Mr. Cignarale?

16      A.  No, I don't.

17      Q.  Appears to be a reference to Woody.  Can we

18 assume that's Woody Girion?

19      A.  Yes.

20      Q.  And it says, "Woody needs to update Executive

21 staff on what we are doing with respect to PacifiCare

22 and United claims-related complaints."  Do you see

23 that, sir?

24      A.  Yes.

25      Q.  When there's a reference to executive staff,
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 1 what is typically being referred to?  Who is being

 2 referred to in that context?

 3      A.  I don't know without understanding more

 4 context with regard to this and the specific purpose

 5 for this.

 6      Q.  What's your understanding when someone refers

 7 to executive staff of the Commissioner?  Who is

 8 typically being included in that, Mr. Cignarale?

 9      A.  I don't know.  I don't believe it's always the

10 same person or persons.  Depending on what the issues

11 are, it could be the Commissioner; it could be the

12 chief of staff; it could be a group of deputy

13 commissioners, people in legal.  It just depends on

14 what the particular issue is.

15      Q.  Why is it that the Commissioner felt the

16 Griffins were being treated unfairly, thus requiring

17 special reports, weekly reports?

18      MR. STRUMWASSER:  Assumes facts not in evidence,

19 no foundation.

20      THE COURT:  If you know, the "unfairly."

21      THE WITNESS:  I don't know that anything in here

22 suggests that the Commissioner felt that the

23 complainant was being treated unfairly.

24      MR. VELKEI:  Q.  I want to direct your attention

25 to No. 4, "Weekly status reports to Woody on selected
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 1 complaints of Commissioner's special interest,

 2 (SleepQuest and Dr. Griffin)."  Do you see that, sir?

 3      THE COURT:  Actually, this doesn't say "Griffin"

 4 right?  Says "Griffith."

 5      MR. VELKEI:  Yes, "Griffith," excuse me.

 6      Q.  Do you see that, sir?

 7      A.  Yes.

 8      Q.  In fact, with regard to SleepQuest the

 9 Commissioner had a personal interest; isn't that true,

10 Mr. Cignarale?

11      MR. STRUMWASSER:  Irrelevant.

12      THE COURT:  Can you read it again.

13          (Record read)

14      MR. VELKEI:  A personal interest is what I said.

15      THE COURT:  "Personal interest."  I'll allow it

16 for that specific purpose.

17      THE WITNESS:  I don't know.

18      MR. VELKEI:  Q.  Why don't I direct your attention

19 to what's been previously in evidence as Exhibit 5196.

20      MR. STRUMWASSER:  This is also not in evidence,

21 your Honor.

22      MR. VELKEI:  I think it's the same issue, your

23 Honor.

24      THE COURT:  All right.

25      MR. VELKEI:  Q.  I'd like to direct your
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 1 attention -- but take as long as you need to look at

 2 it.  I'd like to direct your attention to the e-mail

 3 dated April 6th, 2007, on the first page from

 4 Mr. Stolls to Mr. Girion, copying you and others.

 5          And in particular, the statement, "This is the

 6 weekly status on the PacifiCare complaint the

 7 Commissioner has a personal interest in."

 8      A.  Okay.

 9      Q.  It would certainly appear to be Mr. Stolls'

10 conclusion that the Commissioner had a personal

11 interest in this particular provider, correct?

12      MR. STRUMWASSER:  Objection, irrelevant.  This is

13 a SleepQuest claim.

14      MR. VELKEI:  Same basis, Your Honor, capture, lack

15 of objectivity, bias.

16      THE COURT:  All right.  I'll allow it.

17      MR. STRUMWASSER:  Your Honor, it's not a big deal,

18 but I don't see how a regulatory capture argument is

19 made on the basis of an interest in a claim that's

20 outside the jurisdiction and in which the agency does

21 not take action.

22      THE COURT:  Well, the issue is that he shouldn't

23 have had a personal interest in it because it was

24 outside the jurisdiction.  Now, I understand the issue.

25 I don't know where it goes, but that's what the issue
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 1 is.  I'm going to allow it for that.

 2      MR. VELKEI:  Can we have the question read back?

 3      THE COURT:  Sure, absolutely.

 4          (Record read)

 5      MR. STRUMWASSER:  No foundation, too.

 6      THE COURT:  That I'll sustain.  How could he

 7 possibly know?  I can read the e-mail just as well as

 8 he can.

 9      MR. VELKEI:  Q.  Okay.  Mr. Cignarale, you're

10 copied on this e-mail.  Do you have any recollection of

11 communications with executive staff regarding

12 SleepQuest?

13      A.  No, I don't.

14      Q.  Not a single thing?

15      A.  No.

16      Q.  I actually found some notes in the file dated

17 January 17th, 2007, marked for identification as

18 Exhibit 5039.  These are actually from the files of one

19 of your compliance officers, sir.

20      MR. STRUMWASSER:  This is, again, not in evidence,

21 correct?

22      THE COURT:  This is a document marked for the

23 record but not in evidence.

24      MR. VELKEI:  Same issue, again, your Honor, with

25 SleepQuest.
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 1      THE COURT:  All right.

 2      MR. VELKEI:  Q.  I'd like to direct your attention

 3 the very last sentence, "Ms. Schulman had advised me

 4 more than once that her company knows Mr. Poizner, our

 5 new commissioner and works with him."  Do you see that,

 6 sir?

 7      A.  Yes.

 8      Q.  Do you have any basis to challenge that

 9 statement?

10      MR. STRUMWASSER:  No foundation the witness even

11 knows what this document is.

12      MR. VELKEI:  This is a compliance record from

13 Ms. Barbara Love.  This was produced by the Department

14 and is dated January 17th, 2007.  It's from their own

15 files.

16      THE COURT:  Can you read the question.

17          (Record read)

18      MR. VELKEI:  This statement being, "Ms. Schulman

19 had advised me more than once that her company knows

20 Mr. Poizner, our new commissioner and works with him."

21      THE COURT:  So challenge the statement that

22 Ms. Schulman made this statement to Ms. Love or the

23 statement that it's true that Mr. Poizner works with

24 them?

25      MR. VELKEI:  That it's true Mr. Poizner works with
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 1 them.

 2      THE COURT:  All right, I'll allow it.

 3      MR. STRUMWASSER:  Excuse me, your Honor.  How do

 4 we know this is Ms. Love?

 5      MR. VELKEI:  Because the metadata says it's -- it

 6 was produced when she was custodian, sir.  It is

 7 produced by the Department.  There shouldn't be any

 8 question about authenticity.

 9      MR. STRUMWASSER:  I understand it was produced by

10 the Department.  I understand it was in Ms. Love's

11 possession.  That does not tell us that Ms. Schulman

12 spoke to Ms. Love.

13      MR. VELKEI:  I don't think that's relevant to the

14 question, which is, does he have any basis to challenge

15 the statement that Mr. Poizner worked -- that

16 SleepQuest knows Mr. Poizner and works with him.

17      MR. STRUMWASSER:  That isn't how you characterized

18 the question.

19      MR. VELKEI:  It was.

20      THE COURT:  Stop, stop, stop.

21      MR. STRUMWASSER:  Does he have any basis to

22 challenge that Ms. Schulman told Ms. Love?  That was

23 the pending question.

24      THE COURT:  No, that's why I asked.  So his

25 question is -- please listen to the question.
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 1      MR. VELKEI:  Could you read it back if possible?

 2          (Record read)

 3      MR. VELKEI:  But then there was a clarification

 4 from the Court about, what statement?  This statement.

 5          "Are you asking whether the statement was made

 6 to Ms. Love or the statement that her company knows

 7 Mr. Poizner and works with him?"  And it was the

 8 latter.

 9      THE COURT:  Can you read that.

10          (Record read)

11      THE COURT:  Do you understand the question?

12      THE WITNESS:  I'm not sure I do.

13      THE COURT:  Okay.  Try again.

14      MR. VELKEI:  Q.  Let me try again.

15          The statement was made that Ms. Schulman said

16 her company SleepQuest knows Mr. Poizner "our new

17 Commissioner and works with him."  Do you have any

18 basis to challenge the statement that SleepQuest knows

19 Mr. Poizner and works with him, sir?

20      THE WITNESS:  No, I don't really have any

21 information one way or the other.

22      MR. VELKEI:  Q.  I'd like to show you as

23 exhibit -- marked for identification as exhibit next in

24 order an e-mail chain, top one April 5th, 2007, from

25 Mr. Stolls to Mr. Masters, Ms. Smith and Mr. Cignarale.
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 1      THE COURT:  E-mail with a top date of April 5th,

 2 2007 is 5689.

 3          (Respondent's Exhibit 5689, CDI00018265,

 4           marked for identification)

 5      MR. VELKEI:  Neil, if you could actually blow up

 6 the re line at the top, "SleepQuest VIP Provider

 7 Complaint UnitedHealthcare/PLHIC."

 8      THE WITNESS:  Okay.

 9      MR. VELKEI:  Q.  Is a VIP provider complaint, is

10 that a special term of art within the Department of

11 Insurance, Mr. Cignarale?

12      A.  It may have been at that time.  In essence,

13 it's any case that the deputy commissioner or division

14 chief may be asked to look at with regards to a

15 referral from the Commissioner.  It could be a referral

16 from the legislature, a referral from the Governor's

17 office where the Commissioner or the executive team or

18 myself would want to make sure that we're doing

19 everything the Department's required to do with regard

20 to these cases and we're properly responding to the

21 complainants as well as any stakeholder or other person

22 that may have contacted us about it.

23      Q.  Isn't the Commissioner and his staff by law

24 required to do everything that they're required to do

25 under the law in enforcing the Insurance Code?
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 1      MR. STRUMWASSER:  Objection, tautological.

 2      THE COURT:  I'll allow it.

 3      THE WITNESS:  I would say yes.  However, in many

 4 cases, there's additional issues that overlay the

 5 specific complaint, whether that be a senator

 6 contacting us and wanting context based on the

 7 complaints to determine whether they feel there's a

 8 need for new legislation or even whether they feel that

 9 the Commissioner may be properly implementing a

10 particular statute.  That could be one reason why there

11 would be an additional focus on those cases.

12      MR. VELKEI:  Q.  So VIP provider complaints get

13 more attention than regular provider complaints?

14      A.  I wouldn't say that.  It would really depend

15 on what the issue is.  That just references an

16 additional reporting or update to whatever chain of

17 command is asking for that update.

18      Q.  In fact, "VIP" stands for special treatment,

19 doesn't it, Mr. Cignarale?

20      A.  No.  I wouldn't characterize it like that.

21      Q.  The Department knew as early as January 2007

22 that it didn't have jurisdiction over the SleepQuest

23 complaints, didn't it, sir?

24      A.  I don't know.

25      Q.  Looking at the complaint notes, 5039, there's
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 1 references to the NICE program, Mr. Cignarale.  Do you

 2 know what the NICE program is?

 3      A.  I don't recollect offhand.

 4      Q.  It's an operating program for the HMO

 5 platform, sir.  Does that refresh your recollection of

 6 what that is?

 7      A.  No.

 8      MR. VELKEI:  I'd like to show you what's been

 9 marked for identification -- same issue on SleepQuest,

10 your Honor -- 5023.

11      THE COURT:  All right.

12      MR. VELKEI:  I'd like to direct your attention,

13 but take as long as you need to read this document, to

14 the planned response on the second page.

15          And in particular, Neil, if could you

16 highlight the words, "The NICE system that the

17 Department refers to is a system used to pay for HMO

18 and POS in-network claims under the Knox-Keene licensed

19 entity for PacifiCare."

20      THE WITNESS:  Okay.

21      MR. VELKEI:  Q.  Have you had an opportunity look

22 at the 5023, Mr. Cignarale?

23      A.  Yes.

24      Q.  In fact, the company disclosed in its response

25 to Ms. Nicoleta Smith that the NICE system related to
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 1 the HMO platform, correct?

 2      A.  You're referring to this 5023 document?

 3      Q.  Yes, sir.

 4      A.  Yes.

 5      Q.  I'm assuming you would agree with me that the

 6 Department doesn't have jurisdiction over HMO and point

 7 of service in-network claims?

 8      A.  In general, I agree with that.

 9      Q.  Coming back to this concept of objectivity, if

10 somebody has a personal interest in a complainant of

11 the Department of Insurance, to ensure that there is

12 objective treatment, one would expect that person to

13 remove himself or herself from the situation, correct?

14      MR. STRUMWASSER:  Objection, vague as to "personal

15 interest."  Does that mean it's got monetary interest

16 or the case has interested him or someone's asked him

17 to take a look at it?  "Personal interest" is vague.

18      THE COURT:  Sustained.

19      MR. VELKEI:  Can I have one moment, your Honor.

20      THE COURT:  (Nods head affirmatively).

21      MR. VELKEI:  Q.  Mr. Cignarale, let's assume the

22 statement is true that SleepQuest was working with the

23 Commissioner.  Do you think in this situation, for

24 there to be an objective assessment by the Department

25 of Insurance, the Commissioner should wall himself off
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 1 from any complaints filed by that particular provider?

 2      MR. STRUMWASSER:  Objection, vague.  Assumes facts

 3 not in evidence.

 4      THE COURT:  Overruled.  But are you talking about

 5 providing services for him?

 6      MR. VELKEI:  It's unclear, your Honor.  I mean,

 7 we're using the language that they had --

 8      MR. STRUMWASSER:  That's exactly --

 9      THE COURT:  That's the problem.  So if you're

10 going to give him a hypothetical --

11      MR. VELKEI:  Okay.

12      Q.  So hypothetical, Mr. Poizner has done work

13 with SleepQuest.  And SleepQuest wants to complain to

14 the Department of Insurance.

15      MR. STRUMWASSER:  Assumes facts not in evidence.

16 It's also vague still.

17      MR. VELKEI:  This is a hypothetical, and I hadn't

18 even finished.

19      THE COURT:  I'll allow it.

20      MR. STRUMWASSER:  Can I also make my relevance

21 objection to the phrase "does work with" is equally

22 ambiguous.

23      THE COURT:  It's relatively ambiguous, but it's --

24 it's okay.

25      MR. VELKEI:  Thank you, your Honor.
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 1      Q.  So I want you to assume that the Commissioner

 2 has worked with SleepQuest.

 3      MR. STRUMWASSER:  That's the objection.

 4      MR. VELKEI:  I understand, but she just overruled

 5 it.

 6      THE COURT:  The trouble is, Mr. Velkei, the answer

 7 then becomes fairly meaningless, whatever it means to

 8 work with them.  I don't know what it means.

 9      MR. VELKEI:  Here's the dilemma, your Honor.  In a

10 typical situation, personal interest should be enough

11 to preclude one from becoming involved in adjudicating

12 issues related to that person.

13      THE COURT:  Well, personal interest because I'm

14 curious about something or because it provides

15 precedent for me or something else -- I can be

16 personally curious.

17          If I have a personal interest, that is I know

18 one of the parties outside of the context of the

19 lawsuit or the hearing, if I have a financial interest,

20 if I've been treated by that person or have a close

21 relative that's been treated by that person, those are

22 different kinds of interest.  So Mr. Strumwasser is

23 correct in objecting to it in terms of just saying "has

24 a personal interest."

25          How about an improper personal interest?
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 1      MR. STRUMWASSER:  Assume facts not in evidence.

 2      THE COURT:  Well, it can be a hypothetical.  Then

 3 you're going to have to look into it.

 4      MR. STRUMWASSER:  But it does need to eventually

 5 find itself a home in the record.

 6          I'm going to also object to these questions at

 7 this point because Commissioner Poizner is not going to

 8 be a decision maker.  He's gone.

 9      THE COURT:  But the issue that Dr. Kessler brought

10 forward is that if it's a problem, then it's related to

11 the penalty and how the penalty is --

12      MR. VELKEI:  Right.

13      MR. STRUMWASSER:  I'm sorry.  Your Honor seems to

14 understand that, and I don't.  If PacifiCare --

15      THE COURT:  Sorry.

16      MR. STRUMWASSER:  No, no.  I mean, but if

17 PacifiCare got investigated because the Commissioner

18 didn't like the cut of their jib and -- or was asked to

19 get -- or was asked to by the president of the CMA or

20 whatever the reason is why he got involved, and then

21 there's an investigation, and they find a bunch of

22 violations, how does that become relevant?

23      THE COURT:  It becomes relevant to the penalty.

24 And that was his testimony, and -- because I asked that

25 question, exactly that question.
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 1          He said it relates to how one views the

 2 penalty in this matter.

 3      MR. STRUMWASSER:  That's a step I don't see the

 4 logical connection to.  I don't want to argue the

 5 merits.

 6      MR. VELKEI:  Your Honor, there are a number of

 7 instances here, particularly with this witness, but

 8 more generally with others, where they have said, "This

 9 is our position.  This has always been our position.

10 Trust us.  This is how we interpret it.  We're

11 interpreting it objectively."

12          I mean, even beyond regulatory capture, to the

13 extent that there are issues with VIP providers out

14 there, that would suggest there isn't necessarily that

15 objective standard.

16          And this goes to that issue of what

17 Dr. Kessler said, and the Court was exactly correct,

18 you did ask him.  He said there's a lot of judgment

19 that is being exercised here in the interpretation of

20 the statutes and various assessments of harm as

21 compared to others.

22          Those are informed by the Department's

23 purported exercise of discretion.  And if that exercise

24 of discretion is being unduly affected by rich VIP

25 providers, then that is simply our point, that we want
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 1 to make sure that the record is clear that there is

 2 evidence of that going on.

 3      MR. STRUMWASSER:  First of all, Dr. Kessler never

 4 said that it goes to penalty.

 5      MR. VELKEI:  Absolutely did.

 6      MR. STRUMWASSER:  Now?

 7      MR. VELKEI:  Yes.

 8      MR. STRUMWASSER:  Thank you.

 9      MR. VELKEI:  But don't ask me again because I'll

10 say no.

11      MR. STRUMWASSER:  I guess not now.  Now?

12      MR. VELKEI:  No.

13      MR. STRUMWASSER:  Dr. Kessler said that because of

14 what he called regulatory capture, you don't give the

15 ordinary deference to the agency.

16      THE COURT:  On the issue of penalty was

17 specifically what he said.

18      MR. VELKEI:  Yes.

19      MR. STRUMWASSER:  Secondly, for those purposes,

20 the Department is not Commissioner Jones.  It is

21 certainly not Commissioner Poizner.  It is this

22 witness.

23      THE COURT:  I understand your position.  And I

24 understand their defense.  I'm going to let them put it

25 on.  I don't know where it's going to go.
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 1          But the question that's pending is ambiguous.

 2 So please rephrase.

 3      MR. VELKEI:  Okay.

 4      Q.  I'm going to use the Judge's hypothetical of a

 5 close family member of the Commissioner being treated

 6 by SleepQuest.  Do you think the Commissioner can be

 7 objective in that situation?  Well, let me withdraw.

 8          Hypothetical.  A close relative of the

 9 Commissioner, let's say his father, is being treated by

10 the complainant provider in this situation, SleepQuest.

11 If the state agency wants to ensure objectivity in the

12 treatment of those complaints, wouldn't it make sense

13 to remove the Commissioner from any communications

14 related to that particular complaint, sir?

15      A.  I don't know that it's necessary.  The

16 Commissioner -- any Commissioner receives in the course

17 of their tenure at the Department questions and

18 inquiries from strangers, from relatives, from friends

19 with regard to insurance issues.

20          And it's not uncommon and nor is it really an

21 objectivity problem in allowing those persons to avail

22 themselves of the Department's complaint system.  I

23 don't believe it has any impact on the objectivity of

24 the staff that handled the cases merely by advising the

25 Commissioner as to where a particular case is going or
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 1 where it went.

 2      Q.  But SleepQuest didn't avail itself of the

 3 Department's complaint system, did it, sir?

 4      A.  My understanding is that they did because

 5 complaints were filed.  The Department staff processed

 6 those complaints and investigated them.

 7      Q.  Your understanding is that they complied with

 8 the procedures that you implemented back in June of

 9 2006 about what must happen before a provider can

10 submit a complaint, sir?

11      A.  I don't have any information one way or the

12 other with regard to those specifics, but the

13 Department in many cases and specifically with bulk

14 submissions by providers have the discretion to make a

15 decision as to what information is relevant to a case,

16 ask for information that it believes is relevant and

17 also move forward with parts of its investigation that

18 it believes it has enough information on.

19      Q.  So, to be clear, you don't know one way or the

20 other whether SleepQuest went through the complaint

21 system set up for providers, right?

22      MR. STRUMWASSER:  Asked and answered.

23      THE COURT:  I believe he said he doesn't know.

24          Is that right?

25      MR. VELKEI:  I think he said it did go through.
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 1      MR. STRUMWASSER:  That's right.  He testified that

 2 it did go through.

 3      THE COURT:  All right.  I'll allow it.

 4      THE WITNESS:  My understanding is that it did go

 5 through the complaint process that the Department has

 6 set up.  Whether or not -- but I am not familiar with

 7 all of the cases and all of the documentation for all

 8 of these cases and all of the various back and forth

 9 communications with these cases.

10      MR. VELKEI:  Q.  What is that understanding based

11 on, Mr. Cignarale, that it went through the typical

12 complaint system?

13      MR. STRUMWASSER:  Objection, mischaracterizes his

14 testimony.  He didn't use the word "typical."

15      THE COURT:  All right.

16      MR. VELKEI:  Take "typical" out.

17      Q.  What is that understanding based on, that it

18 went through the complaint system?

19      A.  All of the documents that I've been provided

20 with this morning reflect that it went through the

21 Department's complaint system.  There are complaint --

22 Department complaint numbers attached to them.  There

23 are officers corresponding with the insurance company.

24 There are violation letters that went out.  There are

25 correspondence between the Insurance Department and the
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 1 complainant and phone calls, apparently.  So that is

 2 part and parcel of the complaint process with the

 3 Department.

 4      Q.  One of the threshold requirements before

 5 submitting a complaint by a provider is to fill out

 6 certain paperwork, correct?

 7      A.  Yes.  In most cases, that is our request of

 8 these providers.

 9      Q.  One of the reasons to do that is to determine

10 whether the Department even has jurisdiction over the

11 particular complaints, correct?

12      A.  Yes, that's one reason.

13      Q.  But as we learned here, the Department did not

14 in fact have jurisdiction over these particular issues,

15 correct?

16      A.  I wouldn't agree with that.  I've noted in

17 these documents that there are a number that perhaps

18 were not within CDI jurisdiction and a certain number

19 that perhaps were within CDI jurisdiction.

20          And I also note in one of the e-mails that I

21 saw that, even as late -- later on in 2007, someone on

22 my staff was going to ask the market conduct team to

23 verify that the self-reporting by the company was in

24 fact accurate and that a certain number that the

25 company alleged were not part of CDI jurisdiction, to
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 1 do some sort of testing to ensure that that was the

 2 case.

 3      Q.  If I were to go on the CDI Web site, would I

 4 find a VIP complaint process application, sir?

 5      A.  I don't know.  And I don't know that it's

 6 called that.  And it may have been called that in the

 7 past, and I don't know --

 8      Q.  It was called that in the document we looked

 9 at, correct?

10      A.  No.  There's reference to it, but I don't know

11 if that's a formalized process.

12      Q.  Well, to be clear, though, with regard to the

13 particular complaint by SleepQuest, it was called the

14 VIP provider complaint, correct?

15      A.  Yes, I believe there's reference to that.

16      Q.  As a general proposition, Mr. Cignarale,

17 assuming the Department -- and I want you to assume

18 this.

19          Assuming the Department wanted to find a bunch

20 of violations against a particular insurer, they

21 certainly -- your compliance officers certainly have

22 the ability to cite any number of violations in

23 connection with a particular file, correct?

24      MR. STRUMWASSER:  I don't understand.

25      THE COURT:  Did you understand the question?
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 1 Seemed like it connected two things that are disparate.

 2 Try to --

 3      MR. VELKEI:  Yes.

 4      Q.  I want you to assume the Department staff

 5 wants to find violations for a particular company.

 6 There is large discretion by each compliance officer to

 7 cite a particular file with any number of violations,

 8 correct?

 9      MR. STRUMWASSER:  Assumes facts not in evidence.

10      THE COURT:  Do you understand the question?

11      THE WITNESS:  I think so.

12      THE COURT:  Okay.  I'll allow it.

13      THE WITNESS:  No, I don't know that there's any

14 incentive to -- to cite violations that the officer

15 doesn't feel are supported by the evidence that they've

16 investigated and have been provided and reviewed.

17      MR. VELKEI:  Q.  Let me give you an example.  You

18 can cite -- there's a particular complaint that had

19 several EOBs, right?  Just -- are you with me so far?

20          So complaint file, five EOBs related to two

21 dates of service, right?

22      A.  Okay.

23      MR. STRUMWASSER:  Is this a hypothetical?

24      MR. VELKEI:  Yes.

25      Q.  You can cite one violation, let's say, of
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 1 10169 Subsection (i) for failing to include the IMR

 2 language on the EOB, right?

 3      A.  Yes.

 4      Q.  Or you could cite -- how many EOBs did we say

 5 there were?

 6      THE COURT:  Five.

 7      MR. VELKEI:  Q.  Five violations of that

 8 particular statute, correct?

 9      A.  Yes.  And I would hope that the Department

10 would cite all of the violations that they feel were

11 supported by the evidence.

12      Q.  And presumably, if this were a citation that

13 the Department executives had been trained on,

14 meaning -- well, let me back up.

15          Let's take the 10169 as an example.  Is it

16 your testimony, sir, that the staff of your branch are

17 trained to cite every EOB that fails to include IMR

18 language?

19      A.  I don't know whether they're trained to cite

20 in that fashion.  They're certainly advised to cite

21 every violation that they find of every statute and

22 violation that they feel the evidence supports.

23      Q.  There's some level of subjectivity in terms of

24 what two compliance officers may cite in any given

25 file, correct?
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 1      MR. STRUMWASSER:  Irrelevant.

 2      THE COURT:  Overruled.

 3      THE WITNESS:  I don't know that there's an issue

 4 with regard to subjectivity.  There may be issues with

 5 regard to facts for the particular case rather than

 6 subject to in regard to the statutes.

 7      MR. VELKEI:  Q.  Presumably there are some

 8 situations where two compliance officers can look at

 9 the same file and have different impressions of which

10 laws have been violated, correct?

11      A.  Presumably.  And we receive 30- or 40,000

12 complaints a year.  And we investigate them to the best

13 of our ability.  And are there going to be situations

14 where two officers may have a different opinion on a

15 particular statute or facts or a situation?  Yes.

16      Q.  Okay.  Now, if we are in fact to believe that

17 the Department has cited failure to include IMR

18 language in EOBs under 10169 Subsection (i), and I want

19 you to assume the chart I gave you is correct in which

20 the first such citation occurred on March 29th, 2007,

21 for the Griffins, can you explain, then, why there were

22 no citations under 10169(i) for the EOB prior to March

23 29th, 2007, sir?

24      MR. STRUMWASSER:  Argumentative.

25      THE COURT:  Overruled.
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 1      MR. VELKEI:  Can we put that up on the screen.

 2      THE WITNESS:  No, I can't explain why.  But I

 3 don't have enough information to definitively inform me

 4 that that's the case.

 5      MR. VELKEI:  Q.  But you certainly can check it,

 6 correct?

 7      A.  I presume so.

 8      MR. VELKEI:  All right.  I'd like to submit as

 9 exhibit and mark for identification as exhibit next in

10 order a chart entitled "CDI Alleged Violations for

11 Failure to Include Right of Review on EOP."

12          And our records show the first time such a

13 citation occurred was on February 28th, 2007, sir.

14      THE COURT:  This is 5690.

15          (Respondent's Exhibit 5690 marked for

16           identification)

17      MR. VELKEI:  Q.  Assuming that it is in fact the

18 Department policy to cite for failure to include IMR

19 language on every EOP and that this is in fact correct,

20 this exhibit showing the first such citation occurred

21 on February 28th, 2007, can you explain then why the

22 Department didn't include any citations of PacifiCare

23 prior to February 28th, 2007?

24      MR. STRUMWASSER:  I think he's got the wrong --

25 the question started out about IMR and ended with right
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 1 of review.

 2      MR. VELKEI:  I'm sorry.  That's just me being

 3 inarticulate.

 4      THE COURT:  These are right of review questions?

 5      MR. VELKEI:  Right, forgive me, your Honor.

 6      Q.  So assuming the Department's position is true,

 7 that they've always cited for failing to include right

 8 of review language on EOPs, assuming also that it is

 9 correct that the first such citation of PacifiCare

10 occurred on February 28th, 2007, can you explain, then,

11 why there were no citations prior to that date for that

12 particular alleged violation?

13      A.  No.

14      MR. STRUMWASSER:  Excuse me.

15          Oh, I'm sorry.  We're good.

16      THE COURT:  No?

17      THE WITNESS:  No, I can't explain why.  I don't

18 have enough information to definitively inform me that

19 that was the case.

20          I would also note, though, that this is only

21 referring to 2695.7(b)(3).  It does not also refer to

22 the associated statutes.  So I don't know whether there

23 may have been some violations with regard to the

24 statute.

25          I would also add that it's not uncommon for
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 1 the Department, especially given that the provider

 2 complaints were just starting to come in en mass during

 3 this period, that the Department, either through

 4 working with our attorneys, discussing various laws and

 5 applications of those laws, our staff could be either

 6 advised or reminded to cite certain violations.

 7      MR. VELKEI:  Q.  How many compliance officers were

 8 reviewing PacifiCare complaint files in 2006,

 9 Mr. Cignarale?

10      A.  I don't know.

11      Q.  A number of them, correct?

12      A.  Yes.

13      MR. VELKEI:  Now I'd like to mark for

14 identification as exhibit next in order a chart -- I

15 tried to look at the frequency of violations cited as

16 compared to the number of complaints that were filed.

17 Here's a chart I came up with, sir.

18      THE COURT:  This is 5691.

19          (Respondent's Exhibit 5691 marked for

20           identification)

21      MR. VELKEI:  Q.  I looked back at your testimony,

22 sir.  And on Page 7 -- you don't need to put it up on

23 the screen.

24          But if you want to refer back to it.

25      THE COURT:  Can you wait one second?
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 1      MR. VELKEI:  Of course, your Honor.

 2      THE COURT:  Sorry.

 3      MR. VELKEI:  Q.  So we have 5689 on the screen,

 4 but I want to refer you back to your written testimony,

 5 sir, at Page 7, Lines 11 to 13.

 6      MR. STRUMWASSER:  We have 5691 on the screen,

 7 right?

 8      THE COURT:  Yes, but he was talking --

 9          Is that what you meant?

10      MR. VELKEI:  So the written testimony.

11      THE COURT:  This is 5691 on the screen.

12      MR. VELKEI:  Oh, I'm sorry, your Honor.  Thank

13 you.

14      Q.  Let's put aside 5691 for a moment and focus on

15 your written testimony at Exhibit 1184 and, in

16 particular, your statement on Page 7, Lines 11 to 13.

17      A.  Okay.

18      Q.  You are in fact citing to the

19 disproportionately higher number of alleged violations

20 per complaints filed as compared to other insurers

21 subject to CDI review, correct?

22      A.  Yes.

23      Q.  Now, based upon this information -- or more

24 generally, Mr. Cignarale, the number of alleged

25 violations was -- the most significant component to the
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 1 number of alleged violations occurred around citations

 2 for failing to include language in the form EOBs and

 3 EOPs, correct?

 4      MR. STRUMWASSER:  That's your assumption, or

 5 you're asking --

 6      MR. VELKEI:  That's a question more generally.

 7      THE COURT:  All right.

 8      THE WITNESS:  I don't know offhand.

 9      MR. VELKEI:  Q.  Okay.  Certainly this chart,

10 assuming it was correct, would reflect that the vast

11 majority of alleged violations which comprise your

12 statistic are based upon alleged violations of the form

13 EOP and EOBs, correct?

14      A.  If I assume this information is correct and

15 accurate, then yes.

16      Q.  Okay.  The first significant spike occurs in

17 this March-April-May time frame that we've been

18 discussing this morning, correct?

19      A.  2007, you're referring to?

20      Q.  Yes, sir.

21      A.  Yes.

22      Q.  Same time frame where some of these providers

23 are getting weekly updates of the -- or the weekly

24 attention of the Insurance Commissioner, correct?

25      A.  I don't know about the weekly attention part
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 1 of that, but --

 2      Q.  Well, we've looked at the documents

 3 referencing weekly updates, correct?

 4      A.  Yes.

 5      Q.  And those are in the March-April time frame,

 6 right?

 7      A.  I believe so, yes.

 8      Q.  That's where you see the first significant

 9 spike in the number of alleged violations, correct?

10      A.  In the March '07 time frame.

11      Q.  Right.  And the most significant contributor

12 to that time frame are the alleged form violations for

13 EOBs and EOPs, correct?

14      A.  Assuming the information in the exhibit is

15 correct.

16      Q.  Then the next significant spike appears to be

17 right around the same time that the Department served

18 the accusation in this case, correct?

19      A.   I don't know.  I believe it may have been

20 early 2008 when we served the accusation.

21      Q.  It is in fact the case, Mr. Cignarale, that

22 the Department actually went back to closed complaint

23 files and cited additional violations, didn't they,

24 sir?

25      A.  I don't know if that occurred in this
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 1 particular case.  It's common for the consumer services

 2 staff to go back to all the cases when they're

 3 compiling the information for the legal division, to

 4 have them reviewed to ensure that the legal division is

 5 provided with all of the evidence that they feel

 6 supports violations.

 7          And in many cases, we may find additional

 8 violations.  The person looking at and reviewing it may

 9 find that some of the violations maybe weren't

10 supported; they may take some off.

11          It just really depends on what ultimately the

12 specifics are of that case.

13      MR. STRUMWASSER:  Your Honor, excuse me.  I'd like

14 to note for 5691, the vertical axis is truncated more

15 than in half here.

16      MR. VELKEI:  That's just because we couldn't get

17 the 71 violations per complaint on this chart without

18 make everything else look very tiny, as you can see,

19 your Honor.

20          So here, the average actually for 2006, if you

21 look at violations per complaint filed, was point 45.

22 And there are many months where it was essentially zero

23 or maybe a very small amount.

24          So in order to properly reflect this without

25 making it disappear, we needed to truncate what
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 1 happened in the spring of 2008, when they actually got

 2 up to 71 violations per complaint filed.

 3      MR. STRUMWASSER:  My point is simply that the

 4 vertical scale is cut in half.

 5      MR. VELKEI:  It should kind of touch up to the

 6 ceiling, as Mr. McDonald noted.

 7      Q.  Okay.  So Mr. Cignarale, you were talking

 8 about the involvement of attorneys.  Presumably those

 9 attorneys would have gotten involved no later than the

10 time that the accusation was first served on the

11 company in January of 2008, correct?

12      A.  Yes.

13      Q.  In fact it was substantially earlier than

14 that, wasn't it, Mr. Cignarale?

15      A.  I don't know for this particular case.  I do

16 know that, throughout 2006, 2007 -- for 2006, when we

17 initially started this provider complaint program, we

18 virtually received very, very few complaints.

19          And those -- that flow increased over that

20 next couple-year period for not only PacifiCare but for

21 all of the insurance companies.  And so I don't know

22 how this even relates to, in terms of comparison, the

23 other companies.

24          I would say that I'm not really sure about the

25 71 violations per complaint.  I'm not sure how accurate
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 1 that could be.

 2      Q.  Per complaint filed, sir.  In any case, the

 3 largest number of violations that went to closed claim

 4 files occurred just before this hearing commenced;

 5 isn't it true, Mr. Cignarale?

 6      MR. STRUMWASSER:  Assumes facts not in evidence.

 7 This hearing commenced in 2009, end of 2009.

 8      MR. VELKEI:  Actually, June 26, 2009 was the date

 9 the Department requested the hearing commence.

10      MR. STRUMWASSER:  Yes, but the actual commencement

11 was in December of 2009.

12      MR. VELKEI:  I'll be clearer, your Honor.

13      Q.  The largest spike of violations on closed

14 complaint files occurred just before the Department

15 requested the commencement of this hearing; isn't that

16 true, sir?

17      MR. STRUMWASSER:  We don't -- the largest prior to

18 June of '08?  We don't have whatever happened after

19 that.

20      THE COURT:  Overruled.

21      MR. VELKEI:  Thank you, your Honor.  Could we have

22 it read back?

23      THE COURT:  Sure.

24          (Record read)

25      THE WITNESS:  I don't know.  It looks as though
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 1 there was an increase in the 2008 period.  I don't know

 2 what occurred after that, whether it would have been

 3 more or less.

 4      MR. VELKEI:  5692, your Honor?

 5      THE COURT:  Yes.

 6      MR. VELKEI:  A chart entitled "Alleged Violations

 7 by CDI After Initial Complaint Closing."

 8      THE COURT:  All right.  That will be marked as

 9 5692.

10          (Respondent's Exhibit 5692 marked for

11           identification)

12      MR. VELKEI:  Thank you.

13      THE WITNESS:  Okay.

14      MR. VELKEI:  Q.  So at least based upon this

15 chart, sir, the largest spike in violations based on

16 closed complaint files was just before request for

17 commencement of this particular hearing, correct?

18      A.  I don't know which bar you're looking at.

19      Q.  Okay.  So maybe we can walk through this

20 together.

21          So this reflects a number of violations on a

22 monthly basis where complaints were actually added to

23 closed complaint files.  And so looking in the summer

24 of 2007, we see a large spike that corresponds to the

25 time that the company was the subject of a market
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 1 conduct examination, correct?

 2      A.  I don't recall the timing offhand, so --

 3      Q.  All right.  I want you to assume it was in the

 4 summer of 2007, certainly August, September, and

 5 October, so going into the fall.  Does that refresh

 6 your recollection of when this examination occurred?

 7      A.  No.

 8      Q.  Okay.  All right.  So, but as reflected on

 9 5692, the largest spike occurred in 2009, March, May

10 and June of 2009, correct?

11      MR. STRUMWASSER:  We should note that there's a

12 double hatch there.  Is that supposed to indicate that

13 there are months omitted?

14      MR. VELKEI:  Yes, there are months where there

15 weren't any complaint files or reopened and violations

16 cited.

17      MR. STRUMWASSER:  So that's April through

18 November?

19      MR. VELKEI:  People must have been on vacation.

20          But, yes, April through November 2008, there

21 are no -- our records show that they are no complaint

22 files reopened and citations added.

23          So could we have the question read back, your

24 Honor.

25          (Record read)
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 1      THE WITNESS:  No.  I mean, I would say -- I would

 2 agree that, according this chart, the 81 is the highest

 3 number.  And that was in June 2009.  There was a

 4 September 2007 with 63, which was the second highest.

 5           I would state, though, that, number one, I

 6 don't know the accuracy of this, but it wouldn't be

 7 uncommon.  It would really just depend on when the

 8 compliance officer staff was asked to review the cases,

 9 what we would call a trend review for purposes of

10 submission to our legal division upon a request for

11 information.

12          So all of this is really dependent on the

13 timing of when that action occurs.

14      MR. VELKEI:  Q.  How many trend reviews did the

15 Department have over this particular company,

16 Mr. Cignarale?

17      MR. STRUMWASSER:  Over this company?

18      MR. VELKEI:  Yes.

19      Q.  During this period of time, as reflected the

20 chart, December 2006 through June 2009?

21      A.  I don't know how many it had, but I don't know

22 that this chart reflects the number of trend reviews.

23          It appears only to reflect the dates of the

24 complaints and the number of violations added for those

25 complaints within those months.



24084

 1          So whether there was one trend review which

 2 captured all of these violations or whether there was

 3 more than one trend review that captured a series of

 4 these violations, I don't know the answer.

 5      Q.  But we can agree that the largest month of

 6 violations on closed claim files occurred the month

 7 that the Department commenced the hearing in this

 8 action or certainly requested commencement of the

 9 hearing, correct?

10      A.  All can I say is June 2009 is the highest on

11 the chart that you provided of 81.  Whether that

12 matches what you're asking, I don't know.

13      Q.  Mr. Cignarale, this is information that the

14 Department itself can calculate based upon the

15 complaint database, right?

16      A.  Possibly, yes.

17      Q.  There's actually a designation within the

18 complaint database when a claim file is closed, right?

19      A.  Yes.  But as I stated, it doesn't mean that

20 the Department has stopped working on a particular

21 case.

22      Q.  And the designation is called "case closed,"

23 right?

24      A.  Possibly.

25      Q.  That's what the Department uses when they
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 1 close a case?

 2      A.  I don't know.  The Department uses a number of

 3 categories and activities.  That's one of them.

 4      MR. VELKEI:  So 5693, your Honor, is actually a

 5 printout of the database sections that support the

 6 chart that's reflected 5692.

 7      THE COURT:  All right.  5693 is the printout of a

 8 database relating to 5692.

 9          (Respondent's Exhibit 5693 marked for

10           identification)

11      THE WITNESS:  Okay.

12      MR. VELKEI:  Q.  All right.  I'd like to walk

13 through this if we could, Mr. Cignarale.

14          So in the database, it includes the complaint

15 number, right?

16      A.  Yes.

17      Q.  So that when a complaint comes in, it's

18 assigned a number, correct?

19      A.  Yes.

20      Q.  Then the date at which the complaint comes in

21 is noted, right?

22      A.  I don't know what that date means.  We have an

23 open date field, so I don't know if that's an open date

24 field.

25      Q.  Then there is actually language -- there's a
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 1 term within the database when the file is closed, and

 2 that's "case closed."  Do you see that?

 3      A.  Yes, I see that.

 4      Q.  And then to the extent there is any activity

 5 after the case is closed, that's going to be noted

 6 within the database, correct?

 7      A.  Yes.

 8      Q.  So taking an example of --

 9      MR. STRUMWASSER:  Excuse me.  Before Mr. Velkei

10 proceeds, can we be told what the shading indicates on

11 5693?

12      THE COURT:  Reasonable question.

13      MR. VELKEI:  Yes.  I think we're just trying to

14 distinguish each unique claim number, complaint number.

15 So it's just an alternative to basically allow one to

16 distinguish between each complainant.

17      THE COURT:  I see.  All right.

18      MR. VELKEI:  Does that make sense?

19      MR. STRUMWASSER:  Can we also be told what the

20 date is in the second column?

21      MR. VELKEI:  I believe that's the date the

22 complaint was opened.

23      MR. GEE:  That's not how it's designated in the

24 actual database.  There's an open date; there's a

25 closed date; there's an entry date.  I don't see a



24087

 1 column just for "date."

 2      MR. VELKEI:  Well, the problem with -- there are

 3 several fields, and we're trying to truncate the

 4 relevant information.

 5      MR. GEE:  But you're mislabeling.

 6      MR. VELKEI:  Oh, I'm sorry.  I got that wrong.

 7          So Mr. Pongetti made clear to me the date

 8 reflected along in that column is the activity date.

 9 So to the extent there is activity on a particular

10 date, that is reflected there.  It's not the date the

11 complaint file was opened.

12          All right?

13      Q.  And in fact, the Department examiners are

14 required to note when any particular activity occurs

15 with regard to a file, correct?

16      A.  For the most part, yes.

17      Q.  All right.  So let's take an example, if we

18 can, Mr. Cignarale, and go one, two, three, the fourth

19 page in.  And it's Complaint No. 6244139.

20      MR. STRUMWASSER:  While the witness is looking at

21 that, we could also use an explanation of the far right

22 column.  That doesn't correspond to a field name.

23      MR. VELKEI:  "Date newly alleged violation

24 occurred," I think it speaks for itself.

25      MR. STRUMWASSER:  What field is it out of the
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 1 database?

 2      MR. VELKEI:  Rob?

 3          This is -- as Mr. Pongetti indicated, this is

 4 the date when they allege the violation actually

 5 happened.

 6      MR. STRUMWASSER:  I understand that's the -- do we

 7 have a name of that field, Mr. Pongetti?

 8      MR. PONGETTI:  I think it's called "Violation

 9 Date."

10      MR. STRUMWASSER:  Thank you.

11      MR. VELKEI:  All right.  Any more questions?

12      MR. STRUMWASSER:  Not at the moment.

13      MR. VELKEI:  All right.  Terrific.

14      Q.  So looking at this particular entry, it looks

15 like, if I'm reading this correctly, Mr. Cignarale, for

16 Complaint 6244139, the case was closed on March 13th,

17 2007, correct?

18      A.  I can agree that's what the date says under

19 the "Case Closed" activity.  It doesn't necessarily

20 mean that the Department closed out its investigation.

21 It's just the date they closed it out primarily to the

22 consumer.

23      Q.  And it appears ironically enough that, on the

24 two-year anniversary of the Department closing the

25 complaint, there are a number of additional violations
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 1 that were added, correct?

 2      A.  I don't know if it's ironic.  I would state

 3 that it speaks for itself.

 4      Q.  So two years later a number of additional

 5 violations were added?

 6      A.  Yes.

 7      Q.  All right.  Let me just count them up.  If you

 8 would give me a moment, and if you want to do the same.

 9          One, two, three, four, five --

10      THE COURT:  Don't count out loud.

11      MR. VELKEI:  All right.

12      Q.  I count 62 additional violations were added in

13 that one day.  Does that sound right?

14      A.  I don't know.

15      Q.  I notice that the reference is to 10169(i) and

16 not to any part of 790.03 of the corresponding

17 regulations.  Do you see that, sir?

18      A.  Yes.

19      Q.  Presumably, then, whoever included these

20 citations didn't see them at the time as 790.03

21 violations, correct?

22      A.  No, I disagree with that.  I would suggest

23 that -- I would state that, if you go to the violation

24 letters that go out with these, we always state for the

25 most part 790.03 in those violation letters.
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 1          This is just merely an issue of the officer

 2 citing the specific statute or regulation that applies

 3 to the case, and it's not a matter of the Department's

 4 opinion that any of these violations are not 790.03

 5 violations.

 6      Q.  But there are actually a number of 790.03

 7 violations that are added even after the complaint was

 8 closed, correct?

 9      A.  Are you talking about this same case number or

10 other case numbers?

11      Q.  Just more generally, sir.

12      A.  I do see some instances in this document that

13 you've provided where there are specific references

14 to 790.

15      Q.  Okay.  So let's take the example, then, of

16 Complaint No. -- I believe it's on the second page.

17 Complaint No. 6268702.

18          Now, I thought, Mr. Cignarale, that you were

19 alleging the failure to include IMR language on the EOB

20 was a violation of Section 790.03(h)(1).  Am I not

21 correct about that?

22      A.  In my role here for this hearing, yes.

23      Q.  Yes, sir.  And there are actually references

24 to 790.03(h)(1) in here, correct?

25      A.  There are, but I don't know the context of
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 1 them.  I would need to look at this entire case file to

 2 ascertain what the particular alleged misrepresentation

 3 was.

 4      Q.  Fair to say, though, at least when the

 5 company's being cited for failing to include IMR

 6 language in its EOB, it is not at least within the

 7 database being cited under 790.03(h)(1), is it?

 8      A.  I don't know based on just this document.

 9      Q.  Are you aware of another violation of

10 10169 Subsection (i) other than the failure to include

11 IMR language on the EOB, Mr. Cignarale?

12      MR. STRUMWASSER:  Is he aware of an actual

13 violation by this company?  Is he aware of the

14 possibility of a violation?

15      MR. VELKEI:  Is he asserting any alleged

16 violations of 10169 Subsection (i) other than failing

17 to include IMR language on the EOB?

18      MR. STRUMWASSER:  In this case?

19      MR. VELKEI:  Yes, in this case.

20      THE WITNESS:  Well, yes, to the degree that it's

21 required to be on the know your rights page which is

22 attached to the EOB.

23      MR. VELKEI:  Q.  What would be that subsection of

24 10169 that would be cited for that alleged violation,

25 sir?
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 1      A.  (i).

 2      Q.  Okay.  So we can agree, then, that that

 3 provision wouldn't be -- isn't cited here as a

 4 790.03(h)(1) either, correct?

 5      A.  I don't know one way or the other, again,

 6 without looking at the specific cases.  And the officer

 7 is required to cite the more specific statute or

 8 regulation.  It is not any kind of implication that the

 9 Department doesn't believe that any of these violations

10 are in and of themselves violations of 790.03.

11      Q.  All right.  Mr. Cignarale, just sort of

12 stepping back if we can for a moment to talk about your

13 involvement, I mean, you have been involved at some

14 level with PacifiCare at least as early as 2005,

15 correct?

16      A.  I don't know.  I'm involved with a lot of

17 companies at any point in time.  It's possible.

18      Q.  Well, we talked about that you gave some

19 limited input to Ms. Hoge in connection with the

20 undertakings, correct?

21      A.  Yes.

22      Q.  Then you were involved in receiving

23 communications from your staff in 2006 and 2007,

24 correct?

25      A.  Yes, possibly.  Yes.
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 1      Q.  You stayed involved even in 2008, correct?

 2      A.  Possible.

 3      Q.  So why did we find so few documents from your

 4 files, Mr. Cignarale?

 5      A.  Because -- I can't say why you didn't.  It's

 6 strictly a matter of my little involvement.  I was

 7 mostly cc'd on documents that I don't -- wasn't

 8 involved on a day-to-day basis with any of this -- most

 9 of the aspects of this case and therefore did not have

10 a lot of documents.

11      Q.  So, well, you received documents to the extent

12 you were cc'd on them, correct?

13      A.  Possibly, yes.

14      Q.  To be clear, you just didn't save them, did

15 you, Mr. Cignarale?

16      A.  I don't know whether I saved them or didn't

17 save them.

18      Q.  Let me talk about sort of a high profile exam

19 of this nature.  What are your document retention

20 policies with regard to a high profile investigation of

21 this type, sir?

22      A.  I don't know that I would qualify anything by

23 saying "high profile."  We would certainly retain

24 information that we felt was important.

25          As a matter of course in maintaining my e-mail
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 1 documentation, if I was merely cc'd on something and I

 2 wasn't really part of the discussion, I would presume

 3 that the parties that were actually conversing with

 4 each other and communicating with each other would be

 5 the primary person holding on to those documents.  So I

 6 don't know.

 7      Q.  So fair to say that you would just assume that

 8 somebody else was holding on to the documents and not

 9 take any steps yourself to preserve or retain them?

10      A.  I don't know.  Certainly if I felt something

11 was important or relevant or material, I would have

12 consciously kept it.

13      Q.  You know, we had a little bit of an aside last

14 week kind of late -- it was actually early in the

15 morning but on Friday about the destruction of

16 documents by Ms. Nicoleta Smith.

17          Were you aware Ms. Smith, who was the lead

18 investigator, destroyed her documents in connection

19 with this case, sir?

20      MR. STRUMWASSER:  Objection, mischaracterizes the

21 record.

22      THE COURT:  Well, it was a little strong.  But

23 okay.

24      MR. VELKEI:  There are two pieces, your Honor,

25 just to be clear.
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 1          Ms. Smith actually testified she didn't want

 2 to carry the documents down the hall to her new office,

 3 so she destroyed what she had.

 4          The other issue which the Department is

 5 referring to is that the first day of trial,

 6 Ms. Smith's computer was wiped clean and used for some

 7 other purpose.  So there are actually two aspects of

 8 the destruction.  I'm actually focused on what

 9 Ms. Nicoleta Smith herself did.

10      MR. STRUMWASSER:  And the first part of it

11 mischaracterizes now.  There was no discussion about

12 didn't want to bother with carrying the documents.  She

13 said she was moving to a smaller office.  She gave --

14      MR. VELKEI:  And her hand hurt, and her back hurt.

15      THE COURT:  Would you wait.

16      MR. VELKEI:  Sorry.  Forgive me.

17      MR. STRUMWASSER:  She gave the investigation file

18 itself to Mr. Stolls.  And documents that she said were

19 her own duplicates she threw away.

20          With respect to the Smith computer, the

21 computer was taken as a part of a department-wide or

22 unit-wide recycling, and data was lost -- whatever was

23 on that was lost thereafter.  It's quite different than

24 the Department going out, as was implied, and erasing

25 Ms. Smith's computer the day she appeared for
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 1 testimony.

 2      THE COURT:  Can you read the question back?

 3      MR. VELKEI:  Just to be clear, your Honor, I'm

 4 actually -- Mr. Stolls directed Ms. Smith to retain her

 5 documents.  Ms. Smith did not retain them.

 6          And I think we -- I was pretty shocked that

 7 first day of trial where she said "I destroyed them."

 8 She didn't check to see whether anyone else had the

 9 files.  And she did do it in connection with her moving

10 her office.

11          I mean, listen, I don't want to make a big

12 deal of this, but I am certainly prepared to go pull

13 that testimony.  But I was trying to sort of

14 short-circuit this and just ask a more general

15 question.

16      THE COURT:  Okay.  Could you read the question

17 back.

18          (Record read)

19      THE COURT:  How about destroyed some of her

20 documents in connection --

21      MR. VELKEI:  That's fine, your Honor, for now.

22      THE WITNESS:  No, I'm not aware of that.

23      MR. VELKEI:  Q.  As the head of the branch that

24 includes market conduct and consumer services, sir,

25 what steps did you undertake to ensure that relevant
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 1 documents in connection with this investigation against

 2 PacifiCare were retained, if any?

 3      A.  I don't know what steps I took or didn't take.

 4 It wouldn't have been something that I may even have

 5 been aware of.  It would have been something --

 6 sometimes our legal division may make contact with our

 7 consumer services team and advise them that there's

 8 going to be an enforcement action pending or whatever

 9 the issue may be and may provide certain direction on

10 particular cases with particular insurance companies.

11      Q.  By statute, the Department is actually

12 required to maintain complaint files for a certain

13 number of years, correct?

14      A.  I believe so.

15      Q.  And were you aware, Mr. Cignarale, that a

16 number of complaint files were lost in connection with

17 this trend review that actually occurred in 2008?

18      A.  No.

19      Q.  So focusing on that issue about the

20 Department's statutory obligations to maintain claim

21 files for at least three years, what steps did you take

22 to make sure that your branch was actually complying

23 with this legal obligation?

24      A.  I don't know that I took any steps.  It's

25 generally our practice is to hold on to the files, hold
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 1 on to the complaint files that the Department feels

 2 need to be held on to.  We hold on to them for the

 3 three-year period.

 4          Some of them are shipped off site due to space

 5 constraints with regard to -- maybe sooner than that

 6 three years, but they're still stored for a period of

 7 time.  At some point after three years, the files are

 8 then destroyed.

 9      MR. VELKEI:  I'd like to talk to you about that

10 assertion about what the Department's practice is.

11          Could we mark for identification -- actually

12 this has already been marked.  I'm not sure that it's

13 been admitted, but it's Exhibit 564.  And this is the

14 declaration of Samer Alami.  And we have it filed on

15 November 28, 2011.

16      THE COURT:  It goes with the record.

17      MR. VELKEI:  Thank you, your Honor.

18      Q.  I'm going to direct your attention -- again,

19 take as much time as you need to look over the

20 document.  But we're going to be talking about

21 Paragraphs 7 and 8, sir, of the declaration.

22      A.  Are you referring to Paragraph 7 on Page 3?

23      Q.  Yes, sir, 7 and 8.

24          And, Neil, if you could blow both of those up,

25 please, if that's possible.



24099

 1      A.  Okay.

 2      Q.  All right.  I'm assuming you know who Mr. Eric

 3 Rosander is?

 4      A.  No, I don't.

 5      Q.  Never heard of him?

 6      A.  No.

 7      Q.  So I'm going to then focus if we can on

 8 Paragraph 8, "CDI's Retention Policies."

 9          So maybe we could just knock out 7 and focus

10 on 8.  Thanks.

11          Conclusion of an expert, and this expert was

12 appoint -- was involved after Ms. Smith's hard drive

13 was erased, Mr. Cignarale.  So there was investigation

14 about whether we could actually retrieve any of the

15 documents that had been destroyed.  The expert

16 concludes that the CDI has limited document retention

17 policies around electronic mail or other computer

18 files.  Says specifically, "...with regards to emails

19 CDI does not have an auto-delete policy, but each user

20 has only 300 megabytes of active storage space."

21          Do you see that, sir?

22      A.  Yes.

23      Q.  Do you have any basis to challenge that

24 conclusion?

25      A.  No.
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 1      Q.  All right.  Does that sound right to you, sir?

 2      A.  Does what sound right?

 3      Q.  This statement reflected in Lines 8 through 10

 4 that I just read you.

 5      A.  I don't know whether it's right or wrong.  I

 6 don't know what the megabyte or -- whatever that "MB"

 7 means, in terms of how much space that is or whether

 8 300 is the accurate number or not.

 9      MR. VELKEI:  So, Neil, if we could then highlight

10 the next and sort of take the highlighting off the

11 first and go on to the second.

12      Q.  Line 10, sir, "Once an individual user reaches

13 their 300-megabyte capacity, that user has the ability

14 to archive old e-mails by calling the service desk.

15 But it is CDI's experience that its users do not take

16 this step and they simply erase their old e-mails."

17          Do you have any basis to challenge this

18 conclusion, sir?

19      A.  No, I don't.

20      Q.  Going on to the next line.

21          If you could take the highlighting off and

22 proceed to the next line at Line 13.

23          "Although the e-mail system is backed up every

24 evening using Exchange in Outlook, those backups are

25 deleted after 90 days."
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 1          Any basis to challenge that, Mr. Cignarale?

 2      A.  No.

 3      MR. STRUMWASSER:  Excuse me.  I'm going to object.

 4 There's no foundation that he has any knowledge at all.

 5 I don't want his having said "I don't have any basis

 6 for challenging that" -- that leaves these questions

 7 ambiguous as to whether he's agreeing with it or he

 8 simply doesn't know.  So I'm going to object on the

 9 basis of no foundation.

10      MR. VELKEI:  To be clear, your Honor, this is the

11 person who's in charge of the branch that includes

12 consumer services and market conduct.  So I would

13 expect that the head of the branch would have some

14 knowledge.  And the fact that he doesn't in and of

15 itself is significant in our opinion.

16      THE COURT:  Are you saying you don't have any idea

17 or absolutely --

18      THE WITNESS:  I don't know whether this is in fact

19 the Department's policy or not.  I don't know that

20 there is just one and one and only answer to each of

21 these particular issues.  And so I don't know one way

22 or the other.

23      MR. VELKEI:  Q.  Can we agree, then,

24 Mr. Cignarale, that you don't know anything about CDI's

25 document retention policies, at least as they pertain
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 1 to the consumer services division and the market

 2 conduct branch?

 3      A.  No, I disagree with that.

 4      MR. VELKEI:  A little bit of a quandary then.  It

 5 seems like he has some knowledge.

 6      Q.  So what is the knowledge that you have,

 7 Mr. Cignarale, with regard to CDI's document retention

 8 policies?

 9      MR. STRUMWASSER:  Objection, the prologue is

10 argumentative.

11      THE COURT:  So noted.  I mean, I really do not

12 want to have to hear another witness here testify.

13          So somehow this is either not right and then I

14 do have to, or it is right and I don't have to.

15      MR. VELKEI:  Well, and, your Honor, to be clear,

16 we gave the notice under the APA.  They had an

17 opportunity, and they chose not to cross-examine, so.

18      THE COURT:  I think this is supposed to be true.

19      MR. VELKEI:  Yes.

20      MR. STRUMWASSER:  All I'm talking about is this

21 witness's knowledge.  He doesn't know whether there's

22 300 megabytes or 30 xenobytes.  He doesn't know

23 anything about the computer stuff.

24      THE COURT:  He can assume that this is true.

25      MR. STRUMWASSER:  Well, if he assumes it's true
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 1 then he's going to assume it's true.  Then there's no

 2 question here.

 3      THE COURT:  Why can't he assume it's true?

 4      MR. STRUMWASSER:  That's fine.

 5      THE COURT:  It came in as direct evidence, right?

 6      MR. GEE:  Do we need to question this witness

 7 about it?

 8      THE COURT:  I don't know.  That's a whole

 9 different issue.  But he can assume that it's true.

10      MR. VELKEI:  I mean, he should assume it's true,

11 in other words, is what you're saying, your Honor, as

12 opposed to he can assume.

13      THE COURT:  No.  I'm saying that, if you presented

14 it pursuant to the proper Government Code Section, it

15 became direct evidence in this matter.

16      MR. VELKEI:  Yes.

17      THE COURT:  And therefore, whatever it says is

18 true for this case.

19      MR. STRUMWASSER:  Right.  It's just my whole point

20 is why is he examining this witness about the

21 technology here?

22      THE COURT:  I don't know.  But he can assume this

23 is true.

24      MR. VELKEI:  Okay.  I mean, really my question --

25 I wasn't trying to make a big deal about this, your
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 1 Honor -- was just to sort of go through and make sure

 2 that -- this witness is the head of the consumer

 3 services division and market conduct division, doesn't

 4 have any information that would challenge the veracity

 5 of the statements that are reflected in this paragraph.

 6 That's really all I'm trying to do.

 7          So we can ask -- I can ask it as broad based

 8 as that.

 9      Q.  Having read the paragraph, Mr. Cignarale?

10          Whatever is most convenient for the Court and

11 the witness.

12      MR. STRUMWASSER:  I don't mind him going through

13 each of these sentences serially, if he wants to use

14 his time that way.  I just don't want the question to

15 imply a knowledge that the witness may not have until

16 the witness has been given an opportunity to either say

17 he knows or doesn't know.

18      THE COURT:  That's fine.  I don't want to assume

19 that he knows anything.  I just want to make clear that

20 this is fact for this case, I think findings of fact

21 based on what it says here.

22      MR. STRUMWASSER:  Yes.

23      MR. VELKEI:  Then I'm going to, with that in mind,

24 just ask you one question before the lunch break,

25 Mr. Cignarale.
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 1      Q.  Was CDI's failure to retain relevant records

 2 as required by law inadvertent?

 3      MR. STRUMWASSER:  Objection, assumes facts not in

 4 evidence.

 5      MR. VELKEI:  He uses the term "inadvertent."  He

 6 seems to understand what the meaning is.

 7      Q.  I'm simply asking when the Department is in

 8 the position of losing records, is that considered to

 9 be inadvertent or something else?

10      MR. STRUMWASSER:  Your Honor, the facts that are

11 assumed in evidence is that the Department is losing --

12 what Mr. Velkei referred to as the failure to retain

13 relevant records, the relevant records were all

14 retained.  There's -- there are case files and so

15 forth.  There is no evidence that specific relevant

16 evidence has been lost here.

17      MR. VELKEI:  Here we go.  A simple blanket denial

18 doesn't deny the record.  Ms. Janelle Roy was

19 questioned.  I specifically questioned her.  There was

20 this so-called trend review, and there was a whole list

21 of complaint files with complaint numbers where

22 Mr. Masters and Ms. Roy concluded that they couldn't

23 find them.

24      THE COURT:  All right.  You guys get to argue

25 about it.
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 1          But, Mr. Cignarale, I guess my interest is

 2 does anything about that Paragraph 8 concern you?

 3      THE WITNESS:  No, your Honor, nothing -- it

 4 doesn't concern me.  I would say there is a distinction

 5 between what's contained in Paragraph 8 and the

 6 officers' putting into the complaint file the relevant

 7 information that they feel should be maintained, either

 8 the hard copy of the file or the electronic version of

 9 the file, whether that be copying an e-mail into the

10 electronic version of the file with log notes or

11 printing off a copy of something that they feel

12 pertained to that file and it's relevant.  So I really

13 think that there are two distinct issues.

14      MR. VELKEI:  Okay.

15      Q.  Mr. Cignarale, just to close it out for the

16 lunch, are you holding the Department staff to the same

17 standard of candor that you're holding Respondent

18 PacifiCare?

19      MR. STRUMWASSER:  Objection, vague and irrelevant.

20      THE COURT:  Sustained.

21      MR. VELKEI:  Time for a lunch break, your Honor.

22 1:30?

23      THE COURT:  Sure.

24          (Whereupon, the luncheon recess was taken

25           at 11:50 o'clock a.m.)
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 1                     AFTERNOON SESSION

 2                         ---o0o---

 3          (Whereupon, all parties having been

 4           duly noted for the record, the

 5           proceedings resumed at 1:42 p.m.)

 6      THE COURT:  All right.  We'll go back on the

 7 record.

 8      MR. VELKEI:  Thank you, your Honor.

 9      Q.  Good afternoon, sir.

10      A.  Good afternoon.

11      Q.  I want to talk a little bit more if I could

12 about some of the information that we've discovered in

13 the context of reviewing the complaint database in this

14 case.  And I'd like to mark for identification as

15 exhibit next in order an entry for Complaint

16 No. 6230265 dated 12/22/2006 and it's titled the

17 "Masters Entry."

18      THE COURT:  All right.  That will be marked as

19 Exhibit 5694.

20          (Respondent's Exhibit 5694 marked for

21           identification)

22      THE WITNESS:  Okay.

23      MR. VELKEI:  Q.  All right.  Now, typically in the

24 context of this database, the examiners are trained to

25 include the relevant information as part of the
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 1 activity undertaken for a particular complaint,

 2 correct?

 3      A.  In general, yes.

 4      Q.  Okay.  So in this particular instance, we

 5 don't have a lot of the details but we do know for

 6 certain that Mr. Masters noted, "There is no info about

 7 review by the DOI or IMR language on the EOB."  Do you

 8 see that, sir?

 9      A.  Yes.

10      Q.  Now, it says, "On the EOB one of the claims

11 was processed.  It appears that this would not qualify

12 for an IMR at this time."  So if I understand

13 correctly, Mr. Masters is concluding that by virtue of

14 the fact that one of the claims was processed, i.e.,

15 paid, it would not be entitled to an IMR review.  Do

16 you agree with that, sir?

17      MR. STRUMWASSER:  No foundation.

18      THE COURT:  If he knows.

19      THE WITNESS:  I don't read that just from these

20 notes.

21      MR. VELKEI:  Okay.  I'd like to submit, then, if

22 we can as exhibit next in order what appears to be the

23 analysis and conclusion of the case.  And this is dated

24 February 8th, 2007, same complaint number, 6230265,

25 another Masters entry.
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 1      THE COURT:  This you want next in order?

 2      MR. VELKEI:  Yes, your Honor.

 3      THE COURT:  5695 with a date of 2/8/07 on it.

 4          (Respondent's Exhibit 5695 marked for

 5           identification)

 6      MR. VELKEI:  Q.  Have you had a chance to look at

 7 5695, sir?

 8      A.  Yes.

 9      Q.  To be clear, in a prior exhibit we saw that

10 Mr. Masters noted there was no information about review

11 by the DOI or IMR language on the EOB, correct?

12      A.  That's what the text suggested.

13      Q.  And then nevertheless, on February 8th, 2007,

14 Mr. Masters did not cite the company for any

15 violations, did he?

16      A.  I don't know.  It says what it says in the

17 text.

18      Q.  That's certainly what's reflected in 5695,

19 correct?

20      A.  It's possible if that's the full conclusion of

21 the case.

22      Q.  And Mr. Masters notes that "the OON provider

23 claims were paid," correct?

24      A.  That's what the note suggests.

25      Q.  And it was paid at the OON rate.  Do you know
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 1 what it's being referred to when it says "OON," sir?

 2      A.  Not offhand.  I could guess, but --

 3      Q.  "Out of network" sound about right?

 4      A.  Could be.

 5      Q.  Turning then if we can to an entry by

 6 Mr. Brunelle.  Complaint No. 6229584.

 7          I've included for simplicity of reference,

 8 your Honor, a few pages based on the activity.  The

 9 first one is dated 12/29/2006 and there is additional

10 activity at 2/2/07 on Pages 2 and 3.

11      THE COURT:  That will be marked as 5696.

12          (Respondent's Exhibit 5696 marked for

13           identification)

14      MR. VELKEI:  Thank you, your Honor.

15      THE WITNESS:  Okay.

16      MR. VELKEI:  Q.  Have you had an opportunity

17 review 5696, Mr. Cignarale?

18      A.  Yes.

19      Q.  This complaint file also reflects that it was

20 noted that the EOBs did not include DOI review address

21 on the denied-claim EOBs.  Do you see that?

22      A.  Yes.

23      MR. STRUMWASSER:  You know, I'm not sure that's

24 what this says.  This is talking about the file being

25 incomplete rather than the documents.
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 1      MR. VELKEI:  I'm simply referring to the second

 2 paragraph.  It does note that there was no DOI review

 3 address on the denied-claim EOBs.

 4      Q.  Do you see that, Mr. Cignarale?

 5      MR. STRUMWASSER:  That's a parenthetical to "Also,

 6 copies of EOBs are not complete copies."  In other

 7 words, this is compatible with him getting just the

 8 first page and not the subsequent pages, so we just

 9 don't know that.

10      MR. VELKEI:  I think you're creating inferences

11 there that may or may not be the case.

12      THE COURT:  What's the question?

13          (Record read)

14      THE COURT:  I'm going sustain the objection.  It's

15 not clear.

16      MR. VELKEI:  Q.  Mr. Cignarale, this particular

17 file does not reflect any citations for violations in

18 failing to include certain form language on the EOBs,

19 correct?

20      A.  I don't know.  I can't conclude that based on

21 merely looking at log notes which is only a small

22 portion of the file, both the hardtop and the

23 electronic.

24      Q.  Let me focus your attention at least to the

25 second page and the activity analysis and conclusion of
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 1 the case.  Sort of midway down it cites to three

 2 violations, do you see that?  Two violations of reg

 3 2695.5(a) and one of 2695.3(a).  Do you see that, sir?

 4      A.  Yes.

 5      Q.  Neither of those regulations refer to the

 6 failure to include form language on an EOB, do they?

 7      A.  Don't recall that they do.

 8      Q.  Do you want to just confirm it?  You've got

 9 your Code book right here, sir?

10      A.  I don't believe that they do.

11      Q.  In fact the next page shows that the case was

12 thereafter closed, correct?

13      A.  Yes, but again, I don't draw any conclusions

14 based on three text notes from a file that may be very

15 large electronically and in hardtop form.

16      Q.  This could well be one of those instances in

17 which the case was reopened and more violations were

18 cited; is that your testimony?

19      A.  No, that's not my testimony.

20      Q.  I'd like to switch gears if we can and talk

21 about penalties in other matters.  And I had previously

22 asked you, Mr. Cignarale, about your experience or

23 involvement in assessing penalties.  And you identified

24 particular instances in which you have experience, so I

25 just want to make sure I've got this correct.  You
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 1 identified Farmers Insurance, correct?

 2      A.  Yes.

 3      Q.  Ohio Indemnity; is that correct?

 4      A.  Yes.

 5      Q.  Conseco?

 6      A.  Yes.

 7      Q.  And Unum, right?

 8      A.  Yes.

 9      Q.  Now, Unum involved allegations of unfair

10 business practices by the Department in connection with

11 disability insurance, correct?

12      A.  Yes.

13      Q.  And there were serious concerns raised by the

14 Department that disabled persons were not getting the

15 proper benefits under their disability insurance with

16 this particular insurer, correct?

17      A.  Best I recall those were some of the

18 allegations, yes.

19      Q.  Can we agree that disabled persons are

20 probably one of those classes most in need of

21 protection by the Department of Insurance,

22 Mr. Cignarale?

23      A.  I would agree that it's among the several

24 potential groups.

25      Q.  This is a group that is at least presumably
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 1 one of the groups least able to protect themselves in

 2 this situation, correct?

 3      A.  It's one of the groups that I would suggest

 4 are in that category.

 5      Q.  This would be a group of persons who are

 6 disabled and are relying upon payments by an insurer to

 7 essentially support their livelihood, correct?

 8      A.  In some cases, yes.

 9      Q.  In this particular case, the allegation was

10 made by the Department that this particular insurer was

11 denying payments of disability insurance to disabled

12 persons, correct?

13      A.  As best I recall that was one of the

14 allegations.

15      Q.  This implicated over 26,000 California

16 consumers, didn't it, Mr. Cignarale?

17      A.  I don't recall.

18      Q.  Why don't we take a look if we can at the

19 market conduct examination, sir.

20          I'd like to mark for identification as Exhibit

21 5697, your Honor, I believe.  A market conduct exam

22 report as of June 30th, 2003, involving Unum Life

23 Insurance Company of America and a few other insurers,

24 which I believe are affiliates.

25      THE COURT:  What's the date?
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 1      MR. VELKEI:  As of June 30th, 2003, your Honor.

 2      THE COURT:  5697.

 3          (Respondent's Exhibit 5697 marked for

 4           identification)

 5      MR. VELKEI:  I want to direct your attention and

 6 take as much time as you need to review this,

 7 Mr. Cignarale, but I'd like to direct your attention to

 8 Pages 4, 5 and 6 of the report.

 9      THE WITNESS:  Okay.

10      MR. VELKEI:  Q.  All right.  So if I read this

11 correctly, Mr. Cignarale, the Department reviewed

12 roughly 1,000 claim files, correct?

13      MR. STRUMWASSER:  May I ask where Mr. Velkei sees

14 the 1,000?

15      THE COURT:  I think he's adding 353, 268 and 156.

16      MR. VELKEI:  Yes, your Honor, exactly.

17      THE COURT:  Then on the next page.

18      MR. STRUMWASSER:  Thank you.

19      THE WITNESS:  Sure, that's about right.

20      MR. VELKEI:  Q.  And of that number of 1,000

21 claims reviewed, the Department found violations in

22 roughly 30 percent of those files, correct?

23      MR. STRUMWASSER:  I think that mischaracterizes

24 the document, but --

25      THE COURT:  Okay.
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 1      THE WITNESS:  I don't know.  It's whatever those

 2 number of citations added up to be are.

 3      MR. VELKEI:  Q.  So I calculated it adds up to

 4 roughly 300 violations for the 1,000 claims that were

 5 reviewed.  Does that sound about right?

 6      A.  Could be.

 7      Q.  Now, there were another roughly 25,000 claims

 8 that had not been reviewed as part of this examination,

 9 correct?

10      A.  I don't know.

11      Q.  Well, just looking at the claims for the

12 review period, if we take the sum of the claims that

13 are listed in that first column, it comes out to

14 something over 26,000 claims, correct?

15      MR. STRUMWASSER:  Do you want to verify that?

16      MR. VELKEI:  Absolutely.  Take as much time as you

17 need to.

18      MR. STRUMWASSER:  Do you want him to calculate it?

19      MR. VELKEI:  Do you want the calculator,

20 Mr. Cignarale?

21      THE WITNESS:  No.

22          I wouldn't necessarily agree in that it would

23 appear that there are two different universes and those

24 two universes of claims might overlap.  So I don't know

25 if that's -- I would add them all together to come up
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 1 with that number.

 2      MR. VELKEI:  Q.  But you would agree that

 3 potentially it implicates as many as 26,000 California

 4 consumers, sir?

 5      MR. STRUMWASSER:  Ambiguous and irrelevant.

 6      THE COURT:  I don't know about --

 7      MR. VELKEI:  Goes to harm, your Honor, comparative

 8 nature.

 9      THE COURT:  The number of claims for the period --

10 actually seems to me a little bit more than what you

11 said.

12          Would you read the question.

13          (Record read)

14      MR. STRUMWASSER:  The ambiguity is potentially

15 implicated, so I don't know what that means.

16      THE COURT:  I'll allow it.

17      THE WITNESS:  I don't really know the answer

18 unless I got more information in context in regard to

19 this.  The bottom of Page 6 indicates that those are

20 the number of claim files and some claimants had

21 multiple claims, so I think it speaks for itself.

22      MR. VELKEI:  Q.  Well, it then goes on to say,

23 "Each claimant was considered as a single claim file

24 irrespective of the number of claims the individual had

25 in the file," correct?
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 1      A.  Yes.

 2      Q.  So in fact the report makes clear that they're

 3 not counting twice -- they're not double-counting the

 4 number of potential claimants that were impacted,

 5 correct?

 6      A.  I don't -- I'm not in a position to agree with

 7 that.  Again, it goes on further to say on Page 7,

 8 "Many of the claims for the review period appeared on

 9 more than one list of various areas of concern."  So

10 I'm just not in a position to say that all of the

11 numbers of the claim files in each of the tables are

12 not in some way overlapping.

13      Q.  We can at least agree that this particular

14 action implicated thousands of disabled citizens of

15 this state, correct?

16      A.  Possible.

17      Q.  Just possible?  That's it, sir?

18      A.  Just possibly.

19      Q.  Now, I thought you said you had a fair amount

20 of involvement in this case, Mr. Cignarale?

21      A.  Yes.

22      Q.  And you don't recall the number of California

23 citizens that were potentially impacted by this

24 particular action?

25      MR. STRUMWASSER:  Argumentative.
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 1      THE COURT:  Sustained.

 2      MR. VELKEI:  I'd like to mark as exhibit next in

 3 order, your Honor, or mark for identification as

 4 exhibit next in order, the settlement agreement and

 5 order of the Insurance Commissioner and just put them

 6 together as one exhibit to save on exhibits.

 7      THE COURT:  5698.

 8          (Respondent's Exhibit 5698 marked for

 9           identification)

10      MR. VELKEI:  Give me one second, your Honor.

11          Thank you for your patience.  Okay.  So I have

12 two sets for counsel.  One set for the Court.

13      THE COURT:  5698 is the settlement agreement with

14 Unum Life Insurance.  Excuse me, and the order.

15      MR. VELKEI:  Thank you, your Honor.

16      THE WITNESS:  Okay.

17      MR. VELKEI:  Q.  All right.  I'd like to focus

18 your attention if I could on the decision and order of

19 the Insurance Commissioner upon settlement.

20      I'd like to direct your attention in particular to

21 Pages 2, 3, 4 and 5 of that order.

22      A.  Okay.

23      Q.  Now, this was actually a circumstance where

24 the Commissioner made certain findings irrespective of

25 the fact that the case was actually being resolved



24120

 1 short of an administrative proceeding, correct?

 2      A.  I guess correct to the degree that these

 3 bulleted points on 2, 3, 4 are those findings.

 4      Q.  Right.  And in fact in the various stipulation

 5 and waivers and corresponding orders, this is the first

 6 time we've actually seen the Commissioner make such

 7 findings irrespective of the fact that the case was

 8 being resolved short of an administrative proceeding,

 9 correct?

10      A.  I don't know.

11      Q.  Mr. Cignarale, I'd like to just focus upon

12 some of those findings if we could.

13          And I'm just going to focus on some since we

14 have a number of them in here.  First one I'd like to

15 direct your attention to is on Page 2,

16 "Mischaracterizing" -- it's the second bullet point,

17 sir.

18          "Mischaracterizing the claimant's occupation

19 and/or its duties in determining whether the claimant

20 is disabled from performing with reasonable continuity

21 the substantial and material duties of his or her own

22 occupation."  Do you see that, sir?

23      A.  Yes.

24      Q.  That has a very serious impact on whether the

25 particular California consumer can get disability
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 1 insurance, correct?

 2      A.  Yes, it can be.

 3      Q.  So in effect the Commissioner has found that

 4 this particular insurance company mischaracterized the

 5 claimant's occupation such that they could find the

 6 claimant not to be disabled, correct?

 7      A.  I don't know.  I mean, it just speaks for

 8 itself.  I wouldn't read anything else into it other

 9 than what it says.

10      Q.  Were you involved in preparing these findings,

11 Mr. Cignarale?

12      A.  I did not prepare them.  I may have been

13 involved in some discussions with regard to them.

14      Q.  You certainly don't take issue with any of the

15 findings that are reflected in the Commissioner's

16 order, do you, sir?

17      A.  I don't have any information one way or the

18 other on it.

19      Q.  Why don't we turn, then, to the bullet point

20 at the bottom of Page 2, "Overruling the opinion of the

21 attending physician after Respondent's in-house medical

22 personnel have conducted a 'paper review' of the

23 medical file."  Do you see that?

24      A.  Yes.

25      Q.  That would prevent, then, a particular
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 1 claimant from getting the disability insurance that

 2 their doctors said they were entitled to, correct?

 3      A.  Yes, it could.

 4      Q.  Going on to Page 4, the fourth bullet point,

 5 "Misapplying the 'preexisting condition' clause to deny

 6 meritorious claims, for example characterizing obesity

 7 as a preexisting condition for a previously

 8 asymptomatic undiagnosed and untreated musculoskeletal,

 9 cardiovascular, peripheral vascular, pulmonary

10 orthopedic disability."  Do you see that there, sir?

11      A.  Yes.

12      Q.  So this isn't just a function of applying the

13 wrong exclusionary period but instead using the

14 preexisting condition clause as an excuse not to pay

15 valid claims, correct?

16      A.  Again, I wouldn't characterize it as an

17 excuse.  It says "misapplying."  It speaks for itself.

18      Q.  Now, it actually -- the Commissioner made a

19 specific finding that this particular insurer failed to

20 include certain language about the right of review by

21 the Department of Insurance, correct?

22      A.  Yes.

23      Q.  So this particular insurer, according to the

24 Commissioner, actually failed to tell these consumers

25 that they had the right of review by the Department of
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 1 Insurance when their claim was denied or their benefits

 2 were terminated unfairly, correct?

 3      A.  Again, it says what it says at the bottom of

 4 Page 4.  I don't know about "tell."  My understanding

 5 is they didn't include the notice on their denials.

 6      Q.  So this is not a hypothetical situation where

 7 somebody may want to know that they may have a right

 8 which isn't even triggered but in fact a situation

 9 where people were not being told they had the right to

10 complain for denials that were improper, correct?

11      MR. STRUMWASSER:  Argumentative.

12      THE COURT:  I'll allow it.

13      THE WITNESS:  I don't know, again, without looking

14 at the context of this.  These are allegations or

15 findings that were never followed through based on the

16 merits.

17      MR. VELKEI:  Q.  They were followed through and

18 they were followed through in connection with the order

19 that was issued by Commissioner Garamendi, correct?

20      A.  Possibly, but my point was that at the

21 beginning of that on Page 2 suggests that the

22 Commissioner finds without responding -- having had the

23 opportunity to defend at a hearing.

24      Q.  But as an officer of the Department of

25 Insurance it was presumably your conclusion along with
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 1 the Commissioner's that the company had engaged in this

 2 behavior, correct?

 3      A.  Presumably, yes.

 4      Q.  And presumably that the determination of the

 5 appropriate penalty was based upon these specific

 6 findings that are set forth in the Commissioner's

 7 order, correct?

 8      A.  No, I mean, I wouldn't limit it to the

 9 determination of the penalty but in determination of

10 the entire settlement package whatever that was.

11      Q.  Presumably these findings had some impact on

12 the penalty, Mr. Cignarale?

13      A.  I would presume so, yes.

14      Q.  Actually what seemed to be one of the more

15 serious ones on Page 5, Mr. Cignarale, "Paying a claim

16 under a reservation of rights for extended periods of

17 time, then terminating benefits and notifying the

18 claimant of the company's intent to recover the

19 benefits paid."  Do you see that, sir?

20      A.  Yes.

21      Q.  So in effect the Commissioner made findings

22 that the insurer in this particular instance paid

23 claims under a reservation of rights, then terminated

24 those benefits and then sought to recover all of those

25 moneys from these disabled citizens of the state,
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 1 correct?

 2      A.  No, I wouldn't a -- use the word "sought."  It

 3 says "notifying" of their intent to.  I don't know

 4 whether they actually followed through with it, but

 5 again, I can't really add anything other than what it

 6 says here.

 7      Q.  Give me one second.  Forgive me.

 8          Isn't it in fact the case, Mr. Cignarale, that

 9 Mr. -- Commissioner Garamendi referred to Unum

10 Provident as an "outlaw company that for years has

11 operated in an illegal fashion"?

12      A.  I don't know.

13      Q.  I'd like to show you -- mark for

14 identification as exhibit next in order an article in

15 the Los Angeles Times, staff writer Peter Gosselin,

16 dated October 3rd, 2005.

17      MR. STRUMWASSER:  I believe it's the law of the

18 case that this is not admissible.

19      THE COURT:  5697.

20      MR. STRUMWASSER:  5699?

21      THE COURT:  Oh, you're right.

22      MR. VELKEI:  Excuse me, Mr. Strumwasser?

23          (Reporter interruption)

24      MR. STRUMWASSER:  I believe --

25      THE COURT:  It's the law of the case that these
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 1 aren't admissible.  Because if I started believing this

 2 one, I'd have to believe the ones about PacifiCare,

 3 right?

 4      MR. VELKEI:  And United.  Although it's not being

 5 offered for truth of the matter asserted, your Honor.

 6      THE COURT:  Oh, good.

 7      MR. VELKEI:  Right.  This is just what the

 8 Commissioner said, not that it's necessarily true.

 9      MR. STRUMWASSER:  I think that's exactly what it's

10 being offered for.

11      MR. VELKEI:  Excuse me, sir.

12          It's certainly the intent of the Commissioner

13 at the time that these findings were made.

14      THE COURT:  So I find that we're at 5699.

15          (Respondent's Exhibit 5699 marked for

16           identification)

17      THE COURT:  So this is 5699.  I'm not even sure

18 I'm willing to take notice what the newspaper said.

19      MR. GEE:  Your Honor, that was the issue with

20 Mr. Wichmann.  We had brought in articles about what he

21 had -- statements he had made as reported by the

22 newspaper articles, and your Honor rejected it on that

23 basis.

24      THE COURT:  I really don't like them.

25      MR. VELKEI:  To be clear, your Honor, there was
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 1 extensive questioning about a number of articles.  The

 2 Court did not admit them into evidence, but she

 3 didn't --

 4      THE COURT:  You can ask a few questions, but

 5 honestly, I don't mean to be critical of our third

 6 estate or whatever they call it, but I'm very skeptical

 7 about what they say.

 8      MR. VELKEI:  Understandably so.

 9      Q.  So the question I had for you, Mr. Cignarale,

10 at this point is does this refresh your recollection

11 that Commissioner Garamendi referred to Unum Provident

12 as outlaw company that has operated in an illegal

13 fashion for years?

14      A.  No.

15      Q.  Now, what was the penalty in this case,

16 Mr. Cignarale?

17      A.  I don't recall offhand.  I'm just looking at

18 the order.

19      THE COURT:  The order says $8 million plus

20 500,000-some-odd for costs.

21      THE WITNESS:  And I would add just plus whatever

22 costs were involved in implementing the California

23 settlement agreement.

24      MR. VELKEI:  Q.  That's the largest penalty ever

25 assessed against an insurer in the history of the State
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 1 of California, isn't it, sir?

 2      A.  I don't know, possibly.

 3      Q.  Why don't we take a look at Dr. Kessler's

 4 slide that's part of 5622.

 5      THE COURT:  All right.  5700?

 6      MR. VELKEI:  This has been previously marked for

 7 identification.

 8      THE COURT:  5622?

 9      MR. VELKEI:  Yes, this is just a slide from that.

10      MR. STRUMWASSER:  Can you identify which slide

11 this is?

12      MR. VELKEI:  I do not.

13      THE COURT:  I can go get 5622 if you want.

14      MR. VELKEI:  Slide 26, Mr. Woo tells me.

15      THE WITNESS:  Is there a question?

16      MR. VELKEI:  Q.  The penalty against Unum

17 Provident is in fact the largest penalty ever assessed

18 by the Department of Insurance in the State of

19 California, correct?

20      A.  I don't know.  This document seems to have a

21 source of CDI press releases.  I don't know how

22 comprehensive it is in terms of historically as well as

23 accuracy.

24      Q.  Mr. Cignarale, you're certainly not contending

25 that the harm in the case was worse than the harm in
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 1 the Unum Provident case, are you?

 2      A.  I'm not sitting here comparing the harm in

 3 either.  I'm not comparing the harm in Unum to the harm

 4 in PacifiCare.  The Unum situation involved a

 5 settlement, completely different situation involving

 6 corrective action plan and, again, settlement issues.

 7 They're really not comparable.

 8          I would say that the harm in the PacifiCare

 9 case is very serious and, given the large varied

10 numbers of egregious violations in the PacifiCare case

11 as well as the huge numbers of violations, I'd say it's

12 more harmful.

13      Q.  Mr. Cignarale, last week I asked you:

14                         Question:  "Mr. Cignarale" --

15 this is at Page 23149 -- "are you taking the

16                    position that in this case we

17                    should disregard all the prior

18                    penalties that have been agreed

19                    upon in the context of these

20                    resolutions we've talked about?"

21                         Answer:  "No."

22                         "So they do remain relevant?"

23                         Answer:  "Yes."

24          Happy to put this in front of you,

25 Mr. Cignarale.  And the question for you is are you now
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 1 change your testimony?

 2      MR. STRUMWASSER:  Before he does that, can he at

 3 least show him the two pages on the screen?

 4      MR. VELKEI:  No.

 5      MR. STRUMWASSER:  No, okay.

 6      MR. VELKEI:  It's not necessary.  It really isn't

 7 because all it is is the prior page is a bunch of

 8 colloquy between you and I when I tried to ask the

 9 question the first time.  And so I finally agreed to

10 rephrase it.  Without an objection here's the question,

11 answer, question, answer, no objection.  I don't see

12 any need to go back in time to show a page of a bunch

13 of argument between counsel.

14      MR. GEE:  I think --

15      MR. VELKEI:  It's just a distraction and

16 obstreperous.  And I'm not sure now why two counsel

17 need to get involved in defending Mr. Cignarale here.

18      MR. GEE:  I think it's up to your Honor if we can

19 present --

20      THE COURT:  Do you have it?

21      MR. GEE:  We do.

22      THE COURT:  Sure.

23      MR. VELKEI:  And what is the witness -- what is

24 the examiner or Mr. Department counsel giving to the

25 witness, please?
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 1      THE COURT:  The transcript.

 2      MR. GEE:  The entire transcript.

 3      MR. VELKEI:  Is he now going to sit here and read

 4 the entire transcript?

 5      MR. STRUMWASSER:  You know, you were the one

 6 who --

 7      THE COURT:  Mr. Strumwasser, don't engage in that.

 8      MR. STRUMWASSER:  You're right.  I apologize, your

 9 Honor.

10      MR. VELKEI:  You take as much time as you seem to

11 need, Mr. Cignarale.  Let me know when you're ready.

12      THE WITNESS:  Yes, I don't believe I'm changing my

13 testimony at all.  The context that I responded to was

14 the implication that somehow the prior settlements the

15 Department entered into are irrelevant in general.  And

16 the answer is no, they're relevant.  All of our

17 settlements are relevant to the situations that we

18 undertook when we settled them.

19          On top of that, to the extent they're relevant

20 to this case, they weren't relevant to my

21 category-by-category analysis.  They weren't relevant

22 to my recommendation in the particular categories of

23 the penalty, and they weren't relevant to my aggregate

24 penalty and my ultimate penalty that I recommended.

25          They were, however, relevant to my short
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 1 discussion with regard to the insurance company's --

 2 insurance industry's perception as to the Department's

 3 enforcement ability or enforcement history, and that's

 4 where I mentioned it at the end of the testimony -- of

 5 my testimony in reference to that issue only.

 6      MR. VELKEI:  Q.  On that last issue, is this the

 7 testimony where because we've relied upon the existence

 8 of prior penalties, the penalty in this case should be

 9 even higher, Mr. Cignarale?

10      MR. STRUMWASSER:  I'm not sure what the question

11 is.

12      THE COURT:  I didn't understand.  "Because we

13 relied on..."

14      MR. VELKEI:  Q.  Because the insurer, in this case

15 PacifiCare, cited to those prior penalties that that

16 somehow is a basis to increase by some exponential

17 factor the penalty that's being assessed in this case?

18      MR. STRUMWASSER:  Argumentative.

19      THE COURT:  I'll allow it.

20      THE WITNESS:  I don't believe that's my testimony.

21      MR. VELKEI:  Q.  Now, Mr. Cignarale, in the

22 context of talking about this settlement, you've

23 mentioned another regulation a couple of times.  I

24 asked you specifically to identify it and you told me

25 it's 2591 of the California Code of Regulations.  Do
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 1 you recall that?

 2      A.  Yes, to the best of my recollection.

 3      Q.  Mr. Cignarale, what specific experience do you

 4 recall having applying 2591 in the context of resolving

 5 cases short of an administrative hearing?

 6      A.  Well, to the extent that was a correct cite

 7 and they are the penalty and enforcement regulations

 8 used by the Department for settling enforcement actions

 9 that do not go through the administrative hearing

10 process, then I have extensive experience in that area.

11 And it's an issue -- those are regulations that we look

12 at when we do -- when we are trying assess and quantify

13 a potential penalty in the settlement of enforcement

14 actions.

15      Q.  So back to my original question,

16 Mr. Cignarale, to what extent are you have you

17 personally used 2591 in recommending a potential

18 penalty in any case?

19      A.  Again, to the degree it was a correct cite of

20 the California Code of Regulations, and that was the

21 cite to the best of my recollection, then it would have

22 been dozens of times.

23      Q.  Now, Mr. Cignarale, you're certainly not

24 suggesting that there's something that requires that

25 that particular regulation be used to the extent that
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 1 the Department is considering something short of an

 2 administrative hearing, are you?

 3      A.  I'm not sure of the question.

 4      Q.  Well, your testimony is there is a different

 5 regulation that's used for settlement purposes,

 6 correct?

 7      A.  Yes, for developing the penalty for settlement

 8 purposes, yes.

 9      Q.  But there is nothing in that regulation that

10 requires the Commissioner to use those factors for

11 purposes of settlement, correct?

12      A.  I don't have them before me, so I can't answer

13 that question.

14      THE COURT:  I don't think mine has it, so I can't

15 help you.

16      MR. VELKEI:  Q.  In fact it is only 26 --

17      MR. STRUMWASSER:  Wait a second.  There's a

18 question pending.

19      THE COURT:  He said he doesn't have it before him,

20 said he doesn't know.

21          I'm sorry, can you give me the number again.

22      THE WITNESS:  Best of my recollection it's 2591

23 under Title 10.

24      THE COURT:  I don't think that's what this is.  I

25 think I just have the short version.  Do you have it?
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 1      MR. VELKEI:  I might have a copy.  Let me see.

 2      Q.  But before I go there, your Honor, to the best

 3 of your knowledge, is there anything in this other set

 4 of regulations that specifically says the Commissioner

 5 shall not apply the factors set forth in 2695.12?

 6      A.  Again, I would need to review the document,

 7 the body of regulations to be able to answer those

 8 kinds of questions.

 9      Q.  But to be clear, 2695.12 very explicitly

10 requires the Commissioner to apply those factors in

11 determining whether to assess a penalty, correct?

12      A.  It does state that to a certain degree.

13 However, the penalty and enforcement regulations were

14 adopted later in time, and they were specifically

15 intended for purposes of settling enforcement actions.

16      Q.  Focusing on 2695.12(a), "In determining

17 whether to assess penalties and, if so, the appropriate

18 amount to be assessed, the Commissioner shall consider

19 admissible evidence in the following."  And it lists a

20 variety of factors.  Do you see those?

21      A.  Yes, I do.

22      Q.  You're certainly not suggesting, are you,

23 Mr. Cignarale, that the Commissioner has disregarded

24 its requirements under 2695.12 to apply those factors

25 in assessing whether a penalty is appropriate and, if
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 1 so, in what amount?

 2      A.  No, I'm not suggesting that.  However, I would

 3 say that virtually all of the factors in 2695.12 are

 4 contained in one way or another in the 2591

 5 regulations.

 6      Q.  So they're essentially the same?

 7      A.  No, they're not the same.

 8      Q.  So what are the differences, Mr. Cignarale?

 9 Can you articulate any as you sit here?

10      A.  Again, I can't respond to that in any level of

11 detail without actually having the documents in front

12 of me to review.

13      Q.  Can you identify even one material difference,

14 in your opinion, if any?

15      A.  Not off the top of my head, again, without

16 looking at the document.  I know that it's a larger

17 document with more specifics and detail as to what the

18 Commissioner would consider in those cases.

19      Q.  Let's talk about the Farmers matter,

20  Mr. Cignarale.  That was also something that was

21 identified by you, correct?

22      A.  Yes.

23      MR. VELKEI:  I'd like to mark for identification

24 as exhibit next in order the market conduct report for

25 Farmers Insurance Exchange and other affiliates as of
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 1 August 31st, 2004.  Appears to be the public report,

 2 your Honor.

 3      THE COURT:  5700.

 4          (Respondent's Exhibit 5700 marked for

 5           identification)

 6      MR. STRUMWASSER:  What was 99, your Honor?

 7      THE COURT:  I think it was the Time article that I

 8 did mark.  I'm sure you'll convince me not to put it

 9 into evidence later.

10          This is dated August 31st, 2004.

11      MR. VELKEI:  Q.  Why don't you take as much time

12 as you need to look that over, and let me know when

13 you're done.

14      THE WITNESS:  Okay.

15      MR. VELKEI:  Q.  All right.  So this particular

16 market conduct examination implicated something around

17 400,000 claims, correct?

18      A.  I don't know.

19      Q.  Well, if you can -- the document itself should

20 indicate the amount, wouldn't it, Mr. Cignarale?

21      A.  Again, I don't believe it implicated those --

22 that number of claims.  It identifies the claims

23 universe for that review period for various categories.

24      Q.  And the claims universe for that review period

25 totals something over 400,000 claims, correct?
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 1      A.  Possible.

 2      Q.  Where is the confusion if you don't mind my

 3 asking?

 4      A.  I didn't check the math.  It looks like

 5 354,000, 44,000, 7,000.

 6      Q.  So it looks like roughly about 400,000?

 7      A.  Could be.

 8      Q.  Here's a calculator, Mr. Cignarale.  Seems

 9 pretty simple math to me.  If you would answer my

10 question I would appreciate it.

11      A.  It's say it's on or around 400,000.

12      Q.  Thank you very much, sir.  And the total

13 penalty assessed in connection with this matter in

14 which you were involved was $1 million, correct?

15      A.  I don't know the answer to that.  My

16 understanding was Farmers case that I worked on

17 involved consumer complaint violations.  I'm not

18 entirely sure if the enforcement action that I worked

19 on included both consumer services violations as well

20 as the market conduct exam violations.

21      Q.  Could we go back to that Page 26 of

22 Dr. Kessler's slide deck.  So there appear to be two

23 Farmers Insurance matters that are included on this

24 slide deck, sir, one for $1 million in penalties, one

25 for $2 million in penalties.  Can you identify which
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 1 one in which you were involved?

 2      A.  No, I can't.

 3      Q.  Okay.  Fair to say that, with regard to this

 4 particular Farmers matter that we're looking at, the

 5 penalty was $1 million and -- actually, withdraw the

 6 question.

 7          Why don't I just mark it for identification as

 8 next in order the stipulation and waiver and order

 9 signed on behalf of Commissioner Garamendi in the

10 matter of the licenses and licensing rights of Farmers

11 Insurance Exchange.  There are a number UPA numbers and

12 OAH numbers, and I'll just do the first UPA number,

13 02-02-5694-A then P as in Paul.  Then OAH number is

14 looks like the lowest number is L-2004040121.

15      THE COURT:  All right.  So that will be marked as

16 Exhibit 5701 and there's a date of December 16th, 2005,

17 on it.

18          (Respondent's Exhibit 5701 marked for

19           identification)

20      MR. VELKEI:  Thank you, your Honor.

21      THE WITNESS:  Okay.

22      MR. VELKEI:  Q.  So in fact in this particular

23 case, the penalty assessed was $1 million, correct?

24      A.  I would say correct with regard to the order

25 that you provided.  I don't have any information that
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 1 would confirm whether the order reflects the settlement

 2 of the market conduct exam that you provided

 3 previously.

 4      Q.  Well, let's look at that briefly if we can,

 5 Mr. Cignarale.  First of all, we the certainly agree

 6 that as reflected on Page 3 of the stipulation and

 7 waiver, there are a variety of claims handling

 8 practices alleged as violation of Section 790.03,

 9 correct?

10      A.  Yes, but the best I recall, this is the

11 enforcement action involving the consumer complaint

12 violations.  And I don't recall that they also included

13 the market conduct allegations.

14      Q.  The market conduct report that is in front of

15 you is the prior exhibit marked for identification is

16 specifically referenced at Page 3 of the stipulation

17 and waiver, correct?

18      A.  Okay, yes.

19      Q.  All right.  So it would appear based upon the

20 documentation that the market conduct report we've been

21 looking at was part of the resolution that resulted in

22 a $1 million penalty, correct?

23      A.  It could be, yes.

24      Q.  There was actually a performance threshold

25 that would apply to a potential additional penalty of
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 1 $125,000, correct?

 2      A.  Yes.

 3      Q.  All right.  And in fact if we just go back for

 4 a moment to the Unum matter in which you were involved,

 5 there is actually a provision that the license will be

 6 suspended but only for material noncompliance, correct?

 7 And that's directing your attention to Page 18 of the

 8 actual California settlement agreement.

 9      MR. STRUMWASSER:  Is this 5698?

10      MR. VELKEI:  I believe so, yes.

11      THE WITNESS:  I'm sorry, what's the question?

12      MR. VELKEI:  Can I have it read back, your Honor?

13      THE COURT:  Sure.

14          (Record read)

15      THE WITNESS:  Yes, if you're referring to

16 Paragraph I, I don't believe that's the only ability of

17 the Commissioner to take action against this insurer,

18 though.

19      MR. VELKEI:  Q.  Now, Mr. Cignarale, you also

20 referenced your involvement in an enforcement action

21 involving Geico?

22      A.  Yes.

23      Q.  The penalty assessed in that matter was

24 $60,000, wasn't it, sir?

25      A.  I don't recall the number.
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 1      MR. VELKEI:  I'd like to mark for identification

 2 as exhibit next in order the Geico stipulation and

 3 waiver and the corresponding order that's attached.

 4 And that order, your Honor, signed on behalf of

 5 Commissioner Poizner and dated May 2nd, 2007.  UPA No.

 6 05048291 is the lowest number.  Also has an OAH number

 7 of N as in Nancy 2005-110707.

 8      THE COURT:  All right.  That's Exhibit 5702.

 9          (Respondent's Exhibit 5702 marked for

10           identification)

11      THE COURT:  Order has the date of May 2nd, 2007,

12 on it.

13      MR. VELKEI:  Q.  Let me know when you've had an

14 opportunity to look that over, sir.

15      A.  Okay.

16      Q.  The penalty assessed in this particular action

17 was a total of $60,000, correct?

18      A.  On Paragraph G it appears as though $60,000

19 was the penalty and then there were some additional

20 corrective action.

21      Q.  But the total dollar amount of the penalty was

22 $60,000, correct?

23      A.  Based on this document, it appears so.

24      Q.  Now, if I understand correctly from looking at

25 the Department Web site, the Department contended that
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 1 Geico actually violated the order that was entered by

 2 the Commissioner, correct?

 3      A.  It's possible.

 4      Q.  And the total penalty assessed ultimately for

 5 violating the order of the Commissioner was a full

 6 $10,000, correct, Mr. Cignarale?

 7      A.  I don't know.

 8      Q.  So why don't we take a look at that as exhibit

 9 next in order for identification, of course.

10               MR. VELKEI:  I'd just suggest, your

11 Honor, I have both the order to show cause and then the

12 order entered by the Commissioner pursuant thereto.

13 Let's mark this as one exhibit.

14      THE COURT:  5703.

15      MR. VELKEI:  Thank you, and it's UPA No.

16 2008-00006.

17          (Respondent's Exhibit 5703 marked for

18           identification)

19      THE COURT:  5703.

20      MR. STRUMWASSER:  Which document will go in first,

21 your Honor?

22      THE COURT:  I have the order to show cause first

23 and then the order second.

24      THE WITNESS:  Okay.

25      MR. VELKEI:  Q.  So in fact the Department of
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 1 Insurance contended that Geico had violated the prior

 2 order and stipulation and waiver that had been entered

 3 into, correct?

 4      A.  It appears so, yes.

 5      Q.  And the total penalty assessed ultimately for

 6 failing to comply with that order was $10,000, correct?

 7      A.  I believe so, yes.

 8      Q.  Is it worse or a greater harm to the

 9 regulatory process to violate -- to not -- let me just

10 see if can I figure out a way to ask this succinctly.

11          Where is there greater harm to the regulatory

12 process?  In applying an interpretation of the law that

13 turns out to be mistaken or violating the terms of an

14 order issued and entered by the Commissioner of

15 Insurance, Mr. Cignarale?

16      MR. STRUMWASSER:  Your Honor, I think that really

17 is unintelligible, and to the extent it's intelligible,

18 it's irrelevant.

19      THE COURT:  Did you understand the question?

20      THE WITNESS:  I'm not sure.

21      THE COURT:  All right.

22      MR. VELKEI:  Can we have it read back just so I

23 can try to rephrase it, your Honor.

24          (Record read)

25      THE COURT:  I'll allow it.
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 1      MR. VELKEI:  Thank you.

 2      THE WITNESS:  I'm not sure.  I think it would

 3 really depend on the facts of the case.  This

 4 particular Geico case was a very, very small case.  It

 5 was -- it involved very small number of violations

 6 especially in -- compared to the violations in the

 7 PacifiCare case.  So it really depends on what the

 8 issues are, what the context is to be able to answer

 9 that question.

10      MR. VELKEI:  Okay.  I'd like to mark for

11 identification as exhibit next order a press release

12 issued by the Department of Insurance on Valentine's

13 Day, 2008, regarding Allianz.

14      THE COURT:  I'll mark that as Exhibit 5704.

15          (Respondent's Exhibit 5704 marked for

16           identification)

17      MR. VELKEI:  Could you just blow up the title of

18 the press release, Neil.

19      THE WITNESS:  Okay.

20      MR. VELKEI:  Q.  Do you recall an action being

21 brought against Allianz Insurance Company?

22      A.  In general, I do, yes.

23      Q.  I'd like to turn if we can to the first

24 paragraph of that press release.  "Continuing his work

25 as a leading advocate for California seniors, Insurance
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 1 Commissioner Steve Poizner today announced a

 2 $10,050,000 settlement with Allianz Life Insurance

 3 Company for allegedly targeting thousands of seniors in

 4 deceptive annuity sales."  Do you see that, sir?

 5      A.  Yes.

 6      Q.  This was a big case for the Department,

 7 correct?

 8      A.  Best I recall, yes.

 9      Q.  Now, we talked about categories of citizens

10 that are most vulnerable or most in need of protection,

11 and we talked about disabled persons as one category,

12 right?  Do you recall that?

13      A.  Yes.

14      Q.  Certainly senior citizens would be another

15 category deserving and in need of most attention by the

16 Department of Insurance, correct?

17      A.  Yes, certainly in need of attention, yes.

18      Q.  The allegation here was that the company

19 "deceived elderly victims into purchasing confusing

20 annuity products that were financially unsuitable for

21 their needs."  Do you see that, sir?

22      A.  Yes.

23      Q.  And that is consistent with your recollection

24 of the case?

25      A.  Yes.
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 1      Q.  "'This landmark settlement ends years of

 2 aggressive and misleading marketing schemes targeted to

 3 our most elderly and vulnerable,' said Commissioner

 4 Poizner."  Do you agree with that statement,

 5 Mr. Cignarale?

 6      A.  I don't know.  I don't have any information on

 7 that.  I wasn't specifically involved in the details of

 8 this case.

 9      Q.  Presumably the Commissioner appropriately was

10 speaking on behalf of the Department when he reached

11 that on conclusion, correct?

12      A.  Again, I don't know if it's a conclusion.

13 It's a statement made in a press release.

14      Q.  "The fact that Allianz used deceptive

15 practices and high-pressure sales tactics to lure and

16 cajole seniors into buying unsuitable policies is

17 appalling."  Do you agree with that, Mr. Cignarale?

18      MR. STRUMWASSER:  That the Commissioner said it or

19 the substance?

20      MR. VELKEI:  Q.  The substance.

21      A.  Again, I don't recall the specifics of this

22 case, so I don't have enough information to respond to

23 that question.

24      MR. VELKEI:  Q.  Understood.  But, putting aside

25 whether you recall the specifics of the case or not, to
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 1 the extent that the insurer was using deceptive

 2 practices and high pressure sales tactics to lure and

 3 cajole seniors into buying unsuitable policies, you

 4 would agree that that's appalling, wouldn't you, sir?

 5      A.  I don't know that I would use the word

 6 "appalling."  Certainly wrong.

 7      Q.  Have you found any appalling behavior in this

 8 case, Mr. Cignarale?

 9      A.  Yes.

10      Q.  What would that be?

11      A.  It's -- quite a bit, actually, from the

12 denying of claims for COCCs when the company had that

13 information, not attempting in good faith to develop

14 procedures to ensure that those sorts of denials don't

15 happen to that vulnerable category of people who have

16 potentially chronic problems, other denials of claims,

17 inaccurately paying thousands and thousands of claims,

18 delaying the payment of thousands and thousands of

19 claims.

20          So yes, it depends on both the category as

21 well as the large number of violations, so certain

22 categories certainly are appalling.

23      Q.  So deceiving senior citizens is not appalling

24 but failing to pay claims accurately to UCLA and UCSF

25 is?



24149

 1      MR. STRUMWASSER:  Argumentative.

 2      THE COURT:  Sustained.

 3      MR. VELKEI:  I'd like to enter as the final

 4 exhibit -- mark -- since I have ten more minutes of my

 5 cross-examination per court order, the order to show

 6 cause accusation and notice of hearing in the Allianz

 7 case together with the decision and order of the

 8 Insurance Commissioner upon settlement.  I think it's

 9 just easier to mark them as one exhibit, your Honor.

10      THE COURT:  That's fine.

11      MR. VELKEI:  So let me just -- two copies for

12 counsel.

13          Copy for the Court.

14      THE COURT:  All right.  That will be 5705.

15          (Respondent's Exhibit 5705 marked for

16           identification)

17      MR. VELKEI:  Q.  Mr. Cignarale, I'm really just

18 going to -- with regard to the order to show cause, I

19 just want to highlight a particular example.  So I'm

20 going to direct your attention to Page 23, the example

21 of Hilda G.

22      THE COURT:  Can we, without interrupting your

23 thing, could we take a quick break?

24      MR. VELKEI:  Sure, your Honor.

25          (Recess taken)
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 1      THE COURT:  Go ahead.

 2      MR. VELKEI:  Thank you.

 3      Q.  So I actually picked the example that was

 4 highlighted in the press release.  So I want to -- it

 5 appears to be anyway.  So if I understand correctly,

 6 you've dealt the annuity insurance contracts before,

 7 Mr. Cignarale?

 8      A.  Yes.

 9      Q.  So this particular person was 85 years old

10 when she purchased an annuity from Allianz, correct?

11      A.  Based on what it says in this document it

12 would appear so.

13      Q.  In order to get that annuity contract from

14 Allianz, she had to pay her prior annuity insurer

15 $51,413, correct?

16      A.  Possibly, yes.

17      Q.  Okay.  And I'm going to take you down here.

18 She had to pay a $51,000 surrender penalty and then

19 also had to pay a 12 1/2 percent entrance -- commission

20 to Allianz, correct, on the annuity contract?

21      A.  Yes.

22      Q.  Where before she had a guaranteed 3 percent

23 interest, that annuity went down to 1 1/2 percent,

24 correct?

25      A.  All I know is what's it says in the document.
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 1 It would appear to say something like that.

 2      Q.  If I understand correctly, she can't even

 3 start seeing money under the contract unless and until

 4 she turned 90 years old; isn't that true,

 5 Mr. Cignarale?

 6      A.  Appears so.

 7      Q.  Have you seen any consumer that has been

 8 harmed to the same degree in this case, Mr. Cignarale?

 9      A.  I don't know.  I'd to have go through the

10 information.  But, you know, this is a serious issue

11 the Allianz issue, and there are serious issues with

12 the PacifiCare issue.

13      Q.  Now, if I understand correctly, at Page 108 of

14 the order to show cause, there are also allegations

15 that this particular insurer failed to disclose

16 material information such that these consumers would

17 know what they were getting themselves into, correct?

18      A.  I don't know if I'd characterize it like that.

19 Paragraph 12 Page 108 does talk about failing to

20 disclose certain information.

21      Q.  Certain material information about the

22 surrender period, associated penalties and the like,

23 correct?

24      A.  Yes.

25      Q.  Not just form language, right?
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 1      A.  I don't know specifically the details enough

 2 without looking at more information.

 3      Q.  Mr. Cignarale, what was the total penalty

 4 assessed by the Department of Insurance in 2008 in

 5 connection with this case?

 6      A.  I don't know offhand.  I would have to look

 7 somewhere.

 8      Q.  I'd like to direct your attention to Page 2 of

 9 the order.  And if you could highlight the first,

10 second paragraph, "Respondent shall pay the sum of $3

11 million to the Department as a monetary penalty."  The

12 penalty was $3 million, correct?

13      A.  It appears that was the penalty in addition to

14 the other corrective actions, yes.

15      MR. VELKEI:  No further questions, your Honor.

16      THE COURT:  Do you need a minute?

17      MR. STRUMWASSER:  We could do this a couple ways.

18 We have I think less than 15 minutes of redirect.  So

19 if you want to take a break now, your Honor, we could

20 do that.

21      MR. VELKEI:  Could we take a five-minute break?

22      THE COURT:  Yeah, let's do that.

23          (Recess taken)

24      THE COURT:  Okay.  Back on the record.  Redirect.

25          REDIRECT EXAMINATION BY MR. STRUMWASSER
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 1      MR. STRUMWASSER:  Thank you, your Honor.

 2      Q.  Mr. Cignarale, do you have a copy of Exhibit

 3 5667 in front of you?  This is the one that Mr. Velkei

 4 named "Minimum Generic Penalty."

 5          Would your Honor like a copy or --

 6      THE COURT:  I have it.

 7      THE WITNESS:  Yes.

 8      MR. STRUMWASSER:  Q.  You recall that Mr. Velkei

 9 presented these numbers in the right-hand column to you

10 as the product of the first several steps of your

11 penalty analysis, the generic severity, the willful

12 versus non-willful determination and the reductions for

13 categories with over 50,000 violations.  Do you recall

14 that?

15      A.  I'm not sure if it's the right document.  The

16 one I recall with that was 5668.

17      Q.  Well, we're talking about the one that looks

18 like this.  It says "Minimum Generic Penalty."  Does

19 your Honor have that as 5667?

20      THE COURT:  Yes.

21      MR. STRUMWASSER:  I will withdraw the last

22 question, then, and we'll start fresh here.

23      Q.  Let me just ask you with regard to 5667, in

24 what sense are the figures that have been presented

25 here on 5667 the minimum generic penalty?
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 1      A.  I don't know that they are.  That was the term

 2 used by Mr. Velkei.  I would consider it more

 3 appropriately the starting point, not the minimum.  In

 4 essence it's no -- it's not the minimum or the maximum.

 5 It's just the starting point for the per unit penalty.

 6      Q.  You testified that you based your generic

 7 starting point in each category on the general severity

 8 and harm associated with that kind of violation,

 9 correct?

10      A.  Yes.

11      Q.  The consideration of harm and severity, where

12 did that come from?

13      A.  That came from two of the primary generic or

14 two of the primary factors in 2695.12, specifically

15 Paragraph 8, 10, and 12.

16      Q.  So you actually considered the 8, 10 and 12

17 factors in coming up with your generic starting points?

18      A.  Yes, given that those were the two primary

19 factors that could be assessed or looked at in the

20 generic sense, that is what I used primarily to develop

21 my baseline penalty per unit.

22      Q.  So would it be correct or incorrect to

23 represent that these generic starting points were

24 before you considered 2695.12?

25      MR. VELKEI:  Objection, leading.
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 1      THE COURT:  Overruled.

 2      THE WITNESS:  No, it would be more correct that it

 3 was -- I definitely undertook that review in

 4 determining the generic baseline penalty.  However, I

 5 then took a more specific case-specific review with

 6 regard to the assumptions I was provided to modify --

 7 potentially modify that baseline number based on the

 8 specifics of this case.

 9      MR. STRUMWASSER:  Q.  So under 2695.12 for both

10 the first and the second phases you just described?

11      A.  Yes.

12      Q.  Mr. Velkei asked you whether you had

13 considered the fact that PacifiCare had internal

14 standards that drove or required claims to be paid in a

15 shorter period than 30 working days required by law.

16 Do you recall those questions?

17      A.  Yes, I do.

18      Q.  You mentioned the 30-calendar-day metric that

19 PacifiCare committed to in the undertakings,

20 Undertaking 19, as enumerated among the assumptions

21 that you were given, correct?

22      A.  Yes.

23      Q.  Did you have a chance to go back and see

24 whether you considered any other assumptions of

25 PacifiCare regarding PacifiCare's internal timeliness
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 1 metrics in your written testimony?

 2      A.  Yes, I did.  I went back and looked and there

 3 was another reference to metrics in the assumptions on

 4 Page 106, Lines 16 through 19, which spoke of a 95

 5 percent of claims within 20 business days.  I then, in

 6 considering that measurement or that metric, I then

 7 used a -- I then discussed it in discussing one of the

 8 point 12 factors on Page 112, specifically Lines 5

 9 through 10 or 11, in determining that particular

10 factor.

11      Q.  Now, with respect to the multi-state

12 settlements, in your written testimony you -- on Page

13 16 you stated that, "In extremely limited circumstances

14 the Department may consent to the use of claim

15 performance benchmarks in multi-state settlement

16 agreements."  Do you recall that?

17      A.  Yes.

18      Q.  Mr. Velkei asked you some questions about two

19 such multi-state settlement agreements, United and

20 Mega.  You recall those questions, right?

21      A.  Yes.

22      Q.  In general why would the California Department

23 of Insurance agree to participate in a multi-state

24 settlement that uses tolerance thresholds for claim

25 performance?
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 1      A.  In general it really depends on a number of

 2 factors, but the primary factor being resources, has

 3 another state initiated a process that the Department

 4 of Insurance in California could utilize and get some

 5 type of action on a particular issue without having to

 6 undertake its own resources?  That would certainly

 7 about one, one reason.

 8      Q.  Mr. Cignarale, do you recall Mr. Velkei asking

 9 you a number of questions regarding Ms. W's complaint

10 to the Department of Managed Health Care?

11      A.  Yes.

12      Q.  He pointed you to Page 103, Lines 3 to 7 of

13 your testimony.  Do you recall that?

14      A.  Generally, yes.

15      Q.  Now, Mr. Velkei promised that the point of

16 those questions was to see whether, if the reason that

17 Ms. W's son was denied care was because of Blue Cross's

18 violations rather than PacifiCare's violations, that

19 would change your penalty assessment.  And on that

20 basis the Judge said she'll let Mr. Velkei ask those

21 questions.  He never actually asked those questions, so

22 I'm now going to ask you those questions.

23          If in fact it were the case that the facts

24 outlined on Page 103, Lines 3 to 7 were in fact

25 attributable to Blue Cross's violation of law and not
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 1 to PacifiCare's, would that change your penalty

 2 recommendation for this category of late-paid claims?

 3      A.  No, it wouldn't.

 4      Q.  Why not?

 5      A.  I didn't use that particular example for

 6 purposes of determining an aggravating factor, for

 7 example, and the review of the relative point 12

 8 factors.  It was merely an example.  I took the

 9 assumption merely as an example of the potential harm

10 that exists in the typical violation of this category.

11      Q.  Now, in fact, Mr. Velkei showed you Exhibits

12 128, 5086 and 5660 which consisted of the complaint

13 against PacifiCare with CDI, the Ms. W file, that was

14 128.  And 5086 was the complaint Ms. W file with DMHC.

15 Then he showed you 5660, Mr. Brunelle's notes.  Do you

16 recall those exhibits?

17      A.  Yes.

18      Q.  He asked you whether it appeared Ms. W's son

19 was turned away due to Blue Cross's failure to pay, not

20 to PacifiCare's.  Do you recall that?

21      A.  Yes.

22      Q.  And you testified that you couldn't tell from

23 the documents you had in front of you then who was

24 responsible for Ms. W's son being denied treatment.  Do

25 you recall that?
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 1      A.  Yes.

 2      Q.  I want to ask you to take -- I want to give

 3 you a couple of extra assumptions and then ask you that

 4 question again.

 5          I'd like you to assume that in July of 2006

 6 Ms. W's son -- his provider threatened that he would

 7 not provide treatment to Mrs. W's son citing

 8 approximately $15,000 in unpaid claims submitted to

 9 PacifiCare for prior treatments.  Do you have that

10 assumption in mind?

11      A.  Yes.

12      Q.  I have one more assumption for you.  I'd like

13 you to assume that, in March of 2007, several weeks

14 after Ms. W filed her complaint against Blue Cross,

15 PacifiCare closed a claim for Ms. W's son for a date of

16 service January 2007 billed at approximately $9,000,

17 and that PacifiCare cited a failure to provide her

18 son's medical records, although Ms. W testified that

19 PacifiCare had all his records.  Do you have that

20 assumption?

21      A.  Yes.

22      Q.  Then I'd like you to finally assume that

23 sometime shortly thereafter, Ms. W's son's provider

24 turned him away when he arrived for treatment citing in

25 part PacifiCare's refusal to pay for the January
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 1 treatment.  Do you have that assumption in mind?

 2      A.  Yes.

 3      Q.  Under those assumptions, do you have an

 4 understanding of whether PacifiCare's claim denials or

 5 closures at a minimum contributed to Ms. W's son being

 6 denied medical care?

 7      MR. VELKEI:  Calls for speculation, incomplete

 8 hypothetical.

 9      THE COURT:  Overruled.

10      THE WITNESS:  I would say yes based on the

11 information provided in those assumptions that

12 PacifiCare certainly contributed to the problems with

13 Ms. W.

14      MR. STRUMWASSER:  No further questions, your

15 Honor.

16      THE COURT:  Okay.

17          FURTHER RECROSS-EXAMINATION BY MR. VELKEI

18      MR. VELKEI:  Q.  I just have one question,

19 Mr. Cignarale.  Can you show me where in your written

20 testimony you state that you relied on the factors in

21 2695.12 in deriving the generic -- the amounts of the

22 generic violations?

23      A.  I believe I testified to it in the -- during

24 the testimony, and I also referenced severity on

25 Page 4, Line 22.
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 1      Q.  Any other references in your written

 2 testimony, Mr. Cignarale?

 3      THE COURT:  That's two.

 4      THE WITNESS:  I don't know offhand.  I don't

 5 believe so.

 6      MR. VELKEI:  No further questions, your Honor.  I

 7 would just ask that the witness not be excused.  The

 8 issue I wanted raise with the Court and we have raised

 9 it prior to this is that we received -- this complaint

10 data has been a real source of problems.  We just

11 received some additional stuff 11:30 on Friday night or

12 whatever.  We haven't had time to evaluate it.  It's

13 frankly been the source of a significant amount of

14 information with regard to what actually was

15 transpiring at the time.  And we're going to look at

16 what the Department has given us.  Hopefully that's

17 everything we need.  But we will be bringing a motion

18 to have Mr. Cignarale back for a limited period of time

19 to address that.

20      THE COURT:  Thank you very much.  I will not

21 excuse him, but you're going to have to put it all in

22 writing.

23      MR. STRUMWASSER:  I think the correct process is

24 that the witness is excused and can be recalled for

25 good cause.
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 1      MR. VELKEI:  That's not been the practice.

 2      MR. STRUMWASSER:  That's has not been the practice

 3 where there's been an agreement among the parties that

 4 there was going to be more production.

 5      MR. VELKEI:  That has not been the practice.

 6      THE COURT:  It doesn't matter.  I don't want

 7 somebody to have to resubpoena from the Department.  It

 8 doesn't mean anything that he's not excused.  I still

 9 need something in writing, and it has to be for good

10 cause.

11      MR. KENT:  Understood.

12      MR. VELKEI:  Understood, your Honor.  Thank you.

13          Thank you for your time, Mr. Cignarale.

14      THE COURT:  Thank you.

15          (Whereupon, the proceedings recessed

16           at 3:23 o'clock p.m.)

17

18

19

20

21

22

23
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25
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 1 STATE OF CALIFORNIA     )

                        )   ss.

 2 COUNTY OF MARIN         )

 3          I, DEBORAH FUQUA, a Certified Shorthand

 4 Reporter of the State of California, duly authorized to

 5 administer oaths pursuant to Section 8211 of the

 6 California Code of Civil Procedure, do hereby certify

 7 that the foregoing proceedings were reported by me, a

 8 disinterested person, and thereafter transcribed under

 9 my direction into typewriting and is a true and correct

10 transcription of said proceedings.

11          I further certify that I am not of counsel or

12 attorney for either or any of the parties in the

13 foregoing proceeding and caption named, nor in any way

14 interested in the outcome of the cause named in said

15 caption.

16          Dated the 20th day of December, 2011.

17

18

19                                 DEBORAH FUQUA

20                                 CSR NO. 12948

21

22

23

24

25
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 1             BEFORE THE INSURANCE COMMISSIONER

 2                OF THE STATE OF CALIFORNIA

 3   OAKLAND, CALIFORNIA  DEPARTMENT B, RUTH ASTLE, JUDGE

 4                          --o0o--

 5 IN THE MATTER OF                     )  UPA 2007-00004

 6 PACIFICARE LIFE AND HEALTH INSURANCE )  OAH 2009061395

 7 COMPANY,                             )  TUES. 2/21/12

 8                    RESPONDENT.       )  VOLUME 209

 9 _____________________________________)  PGS 24164-24168

10           REPORTER'S TRANSCRIPT OF PROCEEDINGS

11 APPEARANCES:
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13 STRUMWASSER & WOOCHER LLP

BY:  MICHAEL J. STRUMWASSER, ESQ.
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16

17

18
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21
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23
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 1
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 3
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BY:  RONALD D. KENT, ESQ.

 6 600 SOUTH FIGUEROA STREET, SUITE 2500

LOS ANGELES, CALIFORNIA 90017

 7 TEL 213/623-9300     FAX 213/623-8824

 8 BY:  THOMAS E. McDONALD, ESQ.
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 1 Tuesday, February 21, 2012           9:49 o'clock a.m.

 2                         ---o0o---

 3                   P R O C E E D I N G S

 4      THE COURT:  This is on the record.  This is before

 5 the Insurance Commissioner in the State of California

 6 in the matter of the accusation against PacifiCare Life

 7 and Health Insurance Company.  This is OAH

 8 Case No. 2009061395, UPA No. 2007-00004.

 9          Today's date is February 21st, 2012.  Counsel,

10 Mr. Strumwasser, you want to state your appearance for

11 the record?  You're on the telephone.

12      MR. STRUMWASSER:  Michael Strumwasser for the

13 Department.

14      THE COURT:  And for the respondent?

15      MR. KENT:  It's Tom McDonald, Ron Kent for the

16 respondent.

17      THE COURT:  And the respondent is -- Ms. Drysch?

18      MS. KNOUS:  Jane Knous.

19      THE COURT:  Ms. Knous.

20          We did have a discussion off the record about

21 the scheduling.  So due to a death in the family, we're

22 going to take this week off the calendar.  We're going

23 to start at 10:00 o'clock on the 27th of March -- I

24 mean -- February.  And we're going to add a week, the

25 19th of March.  And we're going to start at
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 1 10:00 o'clock on the 27th.

 2          And Mr. Strumwasser, you're going to work on

 3 the responses this week even though we won't hear them

 4 right away?

 5      MR. STRUMWASSER:  Yes, thank you.

 6      THE COURT:  And Mr. Kent and Mr. McDonald are on

 7 notice that, if Mr. Velkei is back on the 27th, one of

 8 them is doing this.

 9          Anything else I can do today?

10      MR. KENT:  I don't think so, your Honor.

11      MR. STRUMWASSER:  Not for the Department.

12      THE COURT:  Thank you very much.  We'll go off the

13 record.

14          (Whereupon, the proceedings recessed

15           at 9:50 o'clock a.m.)

16
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 1 STATE OF CALIFORNIA     )

                        )   ss.

 2 COUNTY OF MARIN         )

 3          I, DEBORAH FUQUA, a Certified Shorthand

 4 Reporter of the State of California, duly authorized to

 5 administer oaths pursuant to Section 8211 of the

 6 California Code of Civil Procedure, do hereby certify

 7 that the foregoing proceedings were reported by me, a

 8 disinterested person, and thereafter transcribed under

 9 my direction into typewriting and is a true and correct

10 transcription of said proceedings.

11          I further certify that I am not of counsel or

12 attorney for either or any of the parties in the

13 foregoing proceeding and caption named, nor in any way

14 interested in the outcome of the cause named in said

15 caption.

16          Dated the 21st day of February, 2012.

17

18

19                                 DEBORAH FUQUA

20                                 CSR NO. 12948

21

22

23

24

25
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17
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21
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23
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 1 Monday, February 27, 2012           10:00 o'clock a.m.

 2                         ---o0o---

 3                   P R O C E E D I N G S

 4      THE COURT:  This is on the record before the

 5 Insurance Commissioner of the State of California in

 6 the matter of the accusation against PacifiCare Life

 7 and Health Insurance Company.  This is OAH

 8 Case No. 2009061395, Agency No. UPA 2007-00004.

 9          Counsel are present.  Respondent is present in

10 the person of Ms. Knous.

11          I believe you're going to call a witness

12 today.

13      MR. VELKEI:  Yes, your Honor.  And first of all, I

14 want to take a moment to thank everyone, in particular

15 the Court, for your indulgence.  We were able to make

16 it back just in time.  So my mom spent some time with

17 her brother before he passed, so thank you very much

18 for that.

19      THE COURT:  Okay.

20      MR. VELKEI:  Respondent would like to call

21 Ms. Susan Stead.

22      THE COURT:  Okay.  If you could come forward

23 please.

24          (Witness sworn)

25                       SUSAN STEAD,
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 1          called as a witness by the Respondent,

 2          having been first duly sworn, was

 3          examined and testified as hereinafter

 4          set forth:

 5      THE COURT:  Please be seated.  Please state your

 6 first and last name and spell them both for the record.

 7      THE WITNESS:  Susan, S-U-S-A-N, Stead, S-T-E-A-D.

 8      THE COURT:  Thank you.

 9      MR. VELKEI:  Your Honor, before we begin, we have

10 the initial report that we filed with the Court on

11 January 27th.

12      THE COURT:  Yes.

13      MR. VELKEI:  And we have a revised report with

14 very limited changes.  I actually have an errata sheet

15 that I can circulate so folks can see exactly what was

16 changed.

17      THE COURT:  Okay.  I'm going to mark the filed

18 copy as 5706.

19          (Respondent's Exhibit 5706 marked for

20           identification)

21      THE COURT:  Then have you given this revised copy

22 to the --

23      MR. VELKEI:  We'll do it right now.

24      THE COURT:  Okay.  So that is 5707.

25          (Respondent's Exhibit 5707 marked for
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 1           identification)

 2      MR. VELKEI:  Then, your Honor, here's the errata

 3 sheet.  If the Department wants to mark it, that's fine

 4 with us.  It's for the convenience of the Department

 5 and the Court.

 6      THE COURT:  Do you want it marked?

 7      MR. GEE:  Stick it behind, maybe?

 8      THE COURT:  Fine with me.  Let me know when you've

 9 had a chance to look at it.

10      MR. STRUMWASSER:  Is there an errata sheet for the

11 Appendix A?

12      THE COURT:  Oh, I don't know.

13      MR. VELKEI:  No, but Ms. Stead will explain.

14 There was just one change.

15      MR. STRUMWASSER:  Thank you.

16      MR. VELKEI:  Tell me when you're ready.

17      MR. STRUMWASSER:  Ready.

18      MR. VELKEI:  Your Honor?

19      THE COURT:  Okay.

20      MR. VELKEI:  Okay.

21             DIRECT EXAMINATION BY MR. VELKEI

22      MR. VELKEI:  Q.  Ms. Stead, I'd like to direct

23 your attention to Exhibit 570 -- what's been marked for

24 identification as 5707.  And just for purposes of

25 convenience, as I give you exhibits and as counsel for
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 1 the Department gives you exhibits, it makes sense to

 2 just write the exhibit number in the upper right-hand

 3 corner.

 4          Do you recognize what's been marked for

 5 identification as Exhibit 5707?

 6      A.  Yes.

 7      Q.  And can you explain what that is?

 8      A.  This is the report that I prepared for this

 9 hearing for my testimony today.

10      Q.  Now, we've discussed some changes that were

11 made to this revised report.  Could you just describe

12 generally what those changes are?

13      A.  There were a few minor edits, typographical

14 edits, an extra word, a duplicate word I should say.

15 And there was one addition to my CV.

16      Q.  Why don't we take a look then, at Exhibit A to

17 your report which appears to be your CV.

18          First of all, is this a true and correct copy

19 of your current curriculum vitae?

20      A.  Yes, it is.

21      Q.  Can you direct the Court to where the change

22 was made in your CV?

23      A.  On the second page under, "Professional

24 Activities," the last item was an addition.  The

25 Federation of Regulatory Counsel membership, that was



24176

 1 the addition.

 2      Q.  Now Ms. Stead, does Exhibit 5707 reflect your

 3 opinions in this case?

 4      A.  Yes, it does.

 5      Q.  What did you base those opinions on?

 6      A.  I have reviewed a lot of the testimony in the

 7 case, many exhibits.  I have looked at California law

 8 and regulations.  I've looked at the Insurance

 9 Department's Web site here in California.  I've

10 reviewed some NAIC materials -- National Association of

11 Insurance Commissioners -- and some public records as

12 well.

13      Q.  Did you have an opportunity also as well to

14 review Mr. Cignarale's testimony?

15      A.  Yes.

16      Q.  Did you have occasion to sit in for some

17 portions of his testimony as well?

18      A.  Yes, I was here for the first several days.

19      MR. VELKEI:  All right.  I'd like to mark for

20 identification as Exhibit 5708 a slide deck that was

21 prepared with respect to part of her report.

22          (Respondent's Exhibit 5708 marked for

23           identification)

24      MR. VELKEI:  Jason, if you could put the first

25 page of that up on the screen, I'd appreciate it.
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 1      Q.  And would you take a moment to look over 5708

 2 and let me know if you recognize it.

 3      A   Yes.

 4      Q.  And was this prepared by you or at your

 5 direction?

 6      A.  Yes.

 7      Q.  And can you describe what 5708 is.

 8      A.  These are slides of some -- some of my

 9 opinions, some of my key points.  They provide some of

10 the information that led to my conclusions.

11      Q.  All right.  So I'd like to address, if we can,

12 the second section of the report on qualifications.

13          So, Jason, if you could turn to the first

14 slide.

15          I'd like to talk first of all about your

16 experience, relevant experience, that you believe is

17 important in rendering your opinions here today.

18          And directing your attention to the first

19 bullet point that says "14-plus years as insurance

20 regulator," what department of insurance did you work

21 with?

22      A.  The Ohio Department of Insurance.

23      Q.  Now, it says on the second sub-bullet point,

24 "Six years in senior management."  Could you describe

25 what your formal position was?
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 1      A.  My title was assistant director, and I

 2 reported directly to the Director of Insurance to Ohio,

 3 which is comparable to the Commissioner here.

 4          I had responsibilities for three different

 5 divisions: the market conduct division, the agent

 6 licensing division, and the fraud enforcement division.

 7      Q.  And that was during the entire six years that

 8 are referenced there?

 9      A.  Correct, just shy of six years.

10      Q.  I'd like to focus if we can on your

11 experience -- or the responsibilities in the oversight

12 and market conduct division.  Could you specifically

13 describe your responsibilities in that regard?

14      A.  The market conduct division in Ohio, like many

15 states, is the unit that is responsible for overseeing

16 the market conduct, the market performance of insurance

17 companies.  So in other words, anything that's a

18 regulated activity, other than the financial solvency

19 of companies, is the responsibility of that division to

20 make sure that companies are in compliance.

21      Q.  Now, were you responsible for the oversight of

22 market conduct examinations?

23      A.  Yes, market conduct examinations is an

24 important tool in market conduct oversight.  And that

25 division, my division, conducted those examinations on
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 1 insurance companies.

 2      Q.  Could you describe how your responsibilities

 3 extended beyond just the oversight of market conduct

 4 examinations with respect to your management of the

 5 market conduct division?

 6      A.  Well, in addition to examinations, our staff

 7 used some other tools like investigations and meetings

 8 with companies, and some other techniques for

 9 determining what was going on in the industry.

10          We also collected a lot of data on market

11 performance of insurance companies to analyze with the

12 trends and to try to identify those companies that

13 represented potential for harm to consumers, the ones

14 that presented the greatest risk of non-compliance.

15      Q.  How many market conduct examinations were you

16 responsible for overseeing?

17      A.  Approximately 80 were closed and reports

18 issued while I was there.  There were obviously an

19 inventory of examinations pending when I took over, and

20 then there were some pending when I left.

21      Q.  Do you have any particular training or

22 designation in the conduct -- or in market conduct

23 examinations?

24      A.  Yes.

25      Q.  Can you describe what that is?
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 1      A.  One of them is something called the MCM, the

 2 Market Conduct Manager designation that is conferred by

 3 an organization that consists of insurance regulators.

 4 That's a two-day course with a written examination at

 5 the end.  It is a designation that both insurance

 6 regulators have as well as people in the industry.

 7          When I was a regulator, I also had my AIE,

 8 which is the Accredited Insurance Examiner designation.

 9 That's available only to regulators, so I don't have

10 that at this point.  That, again, required a certain

11 course of study and a certain amount of experience in

12 regulation in order to receive it.

13      MR. VELKEI:  Okay.  I'd like to show you what's

14 been previously entered into evidence as Exhibit 5199.

15 And it's something I discussed with Mr. Dixon, who

16 apparently participated in its preparation.

17      THE COURT:  5699?

18      MR. VELKEI:  5199, your Honor.

19      THE WITNESS:  Okay.

20      MR. VELKEI:  Q.  Do you recognize Exhibit 5199?

21      A.  Yes.

22      Q.  Can you explain what it is?

23      A.  This is the textbook that the Insurance

24 Regulatory Examiners Society prepared for the MCM

25 course and the MCM designation.  So this is the
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 1 textbook that was studied during those two days in

 2 which I was examined, took an examination for.

 3      Q.  So the certification was based upon your

 4 understanding and familiarity with the principles set

 5 forth in that manual?

 6      A.  Yes.

 7      Q.  To be clear, that was prepared by regulators?

 8      A.  Yes, mostly regulators.  If you look at the

 9 authors in here -- yes, they're all either insurance

10 regulators or there are a few in here that are what are

11 called contract examiners.  They are independent firms

12 retained by insurance departments to conduct market

13 conduct examinations.

14      Q.  You may have testified on this already.  But I

15 just wanted to close the loop.  IRES, Insurance

16 Regulatory Examiners Society, what is that?

17      A.  That is an organization composed of

18 regulators, and these contract examiners I mentioned

19 are also members.  It provides the designations, the

20 MCM, AIE; there's a CIE.  It puts on a program every

21 year to teach insurance regulators so they can get

22 their continuing education credits and get to speed on

23 new developments, new techniques.

24      Q.  Let's focus if we can now on your reference to

25 significant relevant experience in health insurance
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 1 regulation.  And you reference oversight of market

 2 conduct examinations of health insurers.

 3          Roughly how many examinations of health

 4 insurers did you oversee during your tenure at the

 5 Department of Insurance?

 6      A.  Close to 20.  I don't know the exact number,

 7 but it's very close to 20.

 8      Q.  Did you see or deal with some of the issues

 9 that are being addressed in this case -- late pays,

10 problems in forms, things of that nature?

11      A.  Yes.

12      Q.  Can you describe the overlap between some of

13 the issues in this case and what you may or may not

14 have seen in the other examinations you conducted?

15      A.  Timely payment of healthcare claims is always

16 an issue, interest, forms, application of policy

17 provisions, like for existing conditions, some of our

18 examinations had some additional issues.

19      Q.  When you say "forms," what do you mean?

20      A.  Forms that companies use to provide notice to

21 consumers and providers.

22      Q.  So this is not the first case you've seen

23 where there have been issues around form language and

24 the forms utilized by health insurers?

25      A.  No.
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 1      Q.  Let's talk if we can about the reference to

 2 "Actively involved in the development and

 3 implementation of legislation concerning processing of

 4 provider claims."

 5          Could you describe the nature of your

 6 responsibilities in that regard.

 7      A.  Ohio is one of the first states to develop a

 8 prompt payment law for healthcare claims.  And in about

 9 2001, there was an effort to change that law and add

10 additional provisions concerning the processing of

11 healthcare claims so that the legislation involved

12 prompt payment, insurance -- I'm sorry -- interest on

13 healthcare claims, the right of recovery of

14 overpayments, duplicate claims, acknowledgment process

15 and several other issues.  I worked on that very

16 closely with the interested parties.

17      Q.  Now, you say it's akin to SB 367 and 634.

18 What do you mean?  First of all, what are you referring

19 to when you say SB 367 and 634?

20      A.  That would be the California Provider

21 Protection Act.

22      Q.  When you say it's akin to that act, could you

23 describe what you mean by that?

24      A.  Many of the issues in the California

25 legislation were similar to what we dealt with a little
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 1 bit earlier in Ohio.  For example, the automatic

 2 addition of interest on late pay claims as a penalty

 3 was a common issue, restrictions on the right to

 4 recover overpayments, those are two examples of very

 5 similar issues in the two pieces of legislation.

 6      Q.  Just a moment or two ago, you also referenced

 7 the acknowledgment process was also discussed within

 8 this legislation.  Could you also describe what you

 9 meant by that.

10      A.  When we developed this legislation, there's

11 this lengthy process involving many, many hours at the

12 table with provider groups, hospital groups, insurance

13 companies, trade associations.  One of the concerns

14 raised by providers was the inability to determine

15 whether an insurance company, health insurer, had

16 actually received a provider's claim, and they wanted a

17 way to be able to check on the status.

18      Q.  What was the consensus reached in developing

19 an acknowledgment process?

20      A.  What the providers wanted was a way to check.

21 They wanted a way to verify that the claim had been

22 received.  So the final law required insurance

23 companies to put in place a type of a process or

24 mechanism by which the providers could check.

25      Q.  How were you involved -- so describe a little
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 1 bit more your involvement in the development.  You've

 2 mentioned that you met with certain provider interests.

 3 If you can give us a little bit more flavor for what

 4 you mean when you were involved in developing that

 5 legislation.

 6      A.  It was many, many long hours at the table with

 7 interested parties.  And obviously, interests aren't

 8 always aligned, so we had the Ohio State Medical

 9 Association; we sometimes had provider office

10 representatives; we had hospitals; we had many of the

11 insurers in the state of Ohio, hospital trade

12 association.  I think we had some specialty providers

13 as well -- and then the Department of Insurance.

14          And I and one of my colleagues who did a lot

15 of policy were at the table crafting the provisions,

16 what was going to work, what was going to satisfy the

17 providers, what the insurance companies needed, what

18 the Department could do in terms of overseeing the

19 process and actually enforcing it.  So it was a very

20 collaborative but long effort.

21      Q.  Let's talk a little bit about implementation.

22 How were you involved in the implementation of that

23 legislation?

24      MR. STRUMWASSER:  Objection.  Your Honor, I'm

25 going to object to the narrative about the negotiation
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 1 and implementation of Ohio's laws unless the foundation

 2 is first laid to show that the Ohio laws are identical

 3 in material respects here to the California laws.

 4      THE COURT:  She indicated they were similar.

 5      MR. STRUMWASSER:  I understand.  But frankly, just

 6 to let your Honor know, the differences are enormously

 7 important.

 8      THE COURT:  Okay.

 9      MR. VELKEI:  And, your Honor, this also just goes

10 generally to her experience and familiarity with the

11 issues, some of the same issues we're dealing with

12 here.

13      THE COURT:  All right.  I'll allow it but --

14 overruled.  But, you know, let's not spend a lot of

15 time on it.

16      MR. VELKEI:  Appreciate it, your Honor.

17      THE COURT:  I'm sure you'll deal with it in

18 cross-examination.

19      MR. VELKEI:  Okay.

20      Q.  So on implementation, can you sort of describe

21 your involvement in the implementation of legislation?

22      A.  One of the first things we did was develop

23 sort of Q and A for the industry to provide some

24 direction and guidance as to what the Department

25 expected from the insurance companies.  We posted that
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 1 in a Web site.

 2      Q.  Now, in other words, you were providing some

 3 form of notice to the industry?

 4      A.  Yes.

 5      Q.  And why did you think that was necessary?

 6      A.  We had received a couple of calls or had a

 7 couple of comments during the process that made us

 8 realize that, if we gave that guidance up front and

 9 told them what the Department expected, at least, our

10 hope was that that would ensure better compliance with

11 our expectation.

12      Q.  The approach that you took in Ohio, is that an

13 unusual approach for regulators, notifying in advance

14 of the expectations around a particular piece of

15 legislation?

16      A.  No.

17      Q.  Going on then, if we can, to this prompt pay

18 data analysis and procedures for filing of complaints

19 by providers, you described that as something you

20 developed in Ohio.  Could you give us a little more

21 flavor for what that means?

22      A   The new law they were talking about gave the

23 Department of Insurance the ability to collect data on

24 the timeliness of healthcare claim processing on a

25 regular basis for the industry.  So we put together a
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 1 data call to use as a tool to monitor what was

 2 happening to trend, to look for changes in a company's

 3 performance.

 4      Q.  During your tenure at the Ohio Department of

 5 Insurance, were you actually there when that data

 6 started being received by the Department?

 7      A.  Yes.

 8      Q.  Did all of the health insurers participate in

 9 that process?

10      A.  Yes.

11      Q.  During the time that you were there and

12 reviewing this data, did you ever see even one health

13 insurer that submitted all its claims timely -- paid

14 all of its claims timely?  Excuse me.

15      A.  No.

16      Q.  How did you determine what constituted an

17 acceptable range of timeliness?

18      A.  The Ohio Department follows the guidelines in

19 the NAIC handbook for market conduct, so the error of

20 threshold, if you will, on 7 percent was the baseline

21 we used in reviewing that data.

22      Q.  Ms. Stead, have you ever been a regulator in

23 California?

24      A.  No.

25      Q.  Now, I'm assuming you're going to get a number
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 1 of questions suggesting that you're not qualified to

 2 offer testimony here because you've not served as a

 3 regulator in California.  Would you agree with that?

 4      A.  No, not --

 5      MR. STRUMWASSER:  Objection, irrelevant whether

 6 she agrees.

 7      THE COURT:  I'll allow it.  I agree it's not well

 8 put, but she can explain herself.

 9      MR. VELKEI:  Thank you, your Honor.

10      THE WITNESS:  The answer was no.

11      MR. VELKEI:  Q.  Can you explain why not?

12      A.  I have spent the last almost 22 years of my

13 career focused exclusively on insurance regulation.  I

14 have worked as a staff attorney in the trenches, if you

15 will, representing all divisions within the Department

16 at a senior management level, policy making.

17          I spent those same six years actively involved

18 with the National Association of Insurance

19 Commissioners, various committees.  I had a leadership

20 role in some of those, worked closely with regulators

21 across the country including California.

22          Since I left the state, my practice still is

23 exclusively in insurance regulation.

24      Q.  In your opinion, are there really any material

25 differences between how California conducts itself
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 1 versus other regulators in the country?

 2      MR. STRUMWASSER:  Objection, ambiguous.  Are there

 3 empirically as observed, or should there be

 4 differences?

 5      MR. VELKEI:  Are there as observed -- has she

 6 observed any material differences in how California

 7 conducts market conduct examinations, for example.

 8      THE COURT:  Okay.

 9      THE WITNESS:  No, I would not say "material."  I

10 mean, no two states are identical, so there can be

11 slight differences.  But overall, regulators do the

12 same thing from state to state.

13      Q.  What do you mean by that?

14      A.  Insurance departments regulate generally the

15 same types of products, rates.  Solvency of insurance

16 companies is a very important issue.

17          They have very similar laws on marketing and

18 advertising of products.  They license and appoint

19 insurance agents.  And there are a lot more things that

20 are very similar from state to state.  And through the

21 NAIC, there's always a push to be very uniform, at

22 least as much as possible from state to state.

23          So the essential functions are the same, and

24 the way they carry them out is very similar from state

25 to state.
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 1      Q.  Now, the Unfair Practices Act in California is

 2 at issue in this case.  Do you consider yourself having

 3 relevant experience to offer testimony with regard to

 4 its application?

 5      A.  Yes.

 6      Q.  Can you explain why?

 7      A.  The California law is based upon a couple of

 8 different model laws promulgated by the NAIC.  Every

 9 state has parts or all of those models.  So -- and I've

10 used them in Ohio.  I have to look at those in the

11 context of multi-state matters and in some of the

12 market conduct reform issues that came up at the NAIC.

13      Q.  I want to focus on 790.03(h).  Are you

14 familiar with that provision of the California Unfair

15 Practices Act?

16      MR. STRUMWASSER:  Your Honor, excuse me.

17          I'm sorry, Ms. Stead.

18          I'm going to object.  There are important

19 differences here.  And I understand we could defer this

20 all to cross, and we could then have motions to strike

21 and all that.  I don't think that that method has

22 served us well.  There are going to be questions about

23 what was and was not in.

24          I would like to have leave to examine the

25 witness on voir dire about her expertise in California
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 1 law, please.

 2      THE COURT:  I think that's fine.  I'm not sure

 3 we've finished her qualifications yet.

 4      MR. VELKEI:  No, we haven't, your Honor.  I was

 5 just in the process of trying to lay a foundation for

 6 why she's competent to testify with regard to the

 7 allegation.

 8      THE COURT:  I'll let Mr. Velkei finish, and then

 9 you can voir dire.

10      MR. VELKEI:  Thank you, your Honor.

11          Could you read that question back to the

12 witness, please?

13          (Record read)

14      THE WITNESS:  Yes.

15      MR. STRUMWASSER:  Q.  Is there a similar provision

16 in the Ohio -- in Ohio?

17      A.  Yes.

18      Q.  Are there any material differences between

19 those two provisions in your opinion?

20      A.  No.  There are some slight differences but not

21 material.

22      Q.  Now, you've talked about your involvement in

23 the NAIC.  The NAIC has come up fairly often in the

24 context of these proceedings.  Could you describe what

25 that is?
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 1      MR. STRUMWASSER:  Are we still in qualifications?

 2      MR. VELKEI:  Yes.

 3      MR. STRUMWASSER:  I think this may be a good time

 4 to --

 5      MR. VELKEI:  We're still in qualifications.  This

 6 is part of --

 7      THE COURT:  I'm going to let him finish the

 8 qualifications.

 9      MR. VELKEI:  Thank you, your Honor.

10      THE WITNESS:  The National Association of

11 Insurance Commissioners is a support organization for

12 insurance regulators.  It's been around since the

13 1800s.  The membership of the NAIC is composed of the

14 commissioners of each state and a few of the

15 territories.

16      MR. VELKEI:  Q.  Now let's discuss, if we can,

17 your experience at the NAIC during your time as a

18 regulator.  Could you describe sort of your involvement

19 in the organization.

20      A.  The NAIC has several parent committees based

21 on different functional areas of regulation.  So it

22 could be financial oversight, market conduct, property

23 and casualty, life.  And then there are many working

24 groups.

25          And I was active particularly in the
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 1 committees involving market conduct and agent

 2 licensing.

 3      Q.  Was California an active participant during

 4 your time at the NAIC?

 5      A.  Yes, California was.

 6      Q.  It says you continue to regularly attend

 7 meetings of the NAIC since leaving the Ohio Department

 8 of Insurance.  During the time that you've left the

 9 Ohio Department of Insurance, has California continued

10 to play an active role in that organization?

11      A.  Yes.  They're active and, even as of this

12 year, they are on numerous committees and have a

13 leadership role in some of them.

14      Q.  I'd like to talk about your experience with

15 regard to the NAIC's coordination of market conduct

16 activities amongst the various states.  Could you

17 describe what the organization did in that regard.

18      A.  The NAIC performs actually many functions.

19 The handbook that we mentioned has been developed to

20 provide guidance and instruction for insurance

21 regulators in performing market conduct examinations as

22 well as market analysis activities, complaint analysis.

23          The NAIC, through the committee structure,

24 provides an opportunity in a forum for regulators to

25 discuss emerging issues, how to respond to some new
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 1 development.  They're continually working on the

 2 handbook.

 3          And right now, there's been some talk about

 4 market conduct accreditation.  So there's a lot of

 5 different things that happen with respect to market

 6 conduct at the NAIC.

 7      Q.  During your time or involvement with the NAIC,

 8 have you had occasion to familiarize yourself with sort

 9 of California's philosophy and how it might be

10 different or the same with regard to other regulators

11 or as compared to other regulators?

12      A.  Yes, by context with the California folks at

13 the NAIC, yes.

14      Q.  Could you describe that with a little more

15 detail.

16      A.  California's had the advantage, compared to

17 some states, of having a larger staff which is good for

18 them.  They also have a process of doing more routine

19 examinations, in other words, not always targeting them

20 because there's a problem but doing more companies on a

21 more regular basis.  So that's one difference.

22          But they regulate like others do.

23      Q.  Have you had occasion to become familiar with

24 some of the actual regulators in California that

25 perform these functions?
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 1      A.  Yes.

 2      Q.  Can you identify some of the people that

 3 you've had occasion to work with and interact with

 4 during your involvement at the NAIC?

 5      A.  The one person that I had the most contact

 6 with through my time at the NAIC -- particularly

 7 working on a pilot project that I chaired a subgroup

 8 and California was part of -- was Joel Laucher.  I know

 9 some of the other regulators, but Joel is the one on

10 the market conduct work that I saw the most.

11      Q.  During your time as a regulator, Mr. Laucher

12 was the head of the market conduct division at the

13 California Department of Insurance?

14      A.  Yes.  He's had a couple different titles since

15 I've known him.

16      Q.  Can you describe that pilot project with a

17 little more detail.  What is the pilot project you're

18 referring to?

19      A.  There was a move to collect market data to try

20 to analyze companies' performance at sort of a high

21 level and to identify the companies that really

22 presented the greatest risks so we could focus -- we

23 being generally regulators -- focus resources on those

24 companies.

25          And nine states were in the pilot back in 2002
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 1 and established this data call for homeowners and auto

 2 and for life insurance products.  And California was

 3 one of those nine.  And that project is now a permanent

 4 project of the NAIC.  About 40 states are doing it, and

 5 California continues to do it.

 6      Q.  What is the market analysis working group?

 7 Have you heard that term before?

 8      A.  Yes.

 9      Q.  Could you describe what that is.

10      A.  That is a group of -- I think they have 16

11 members now of regulators that work on collaborative

12 actions.  By that I mean perhaps an insurance company

13 has come to the attention of multiple states, or

14 perhaps there's even an emerging issue that's causing

15 concern.

16          And regulators will try to coordinate their

17 efforts and their resources.  Rather than duplicating

18 efforts, they will try to coordinate.  That's where

19 some of the multi-state examination settlements come

20 from is through that group.

21      Q.  Has California participated in that process?

22      A.  California has signed on to multi-state

23 settlements.  I don't know whether they have been a

24 member of that, but I think it's limited to, like, 14

25 or 16 states.
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 1      Q.  Okay.  Let's move on then, if we can, and talk

 2 about your involvement in something called the IRES

 3 Foundation as a board member.  Can you describe what

 4 the IRES Foundation is.

 5      A.  The IRES Foundation is a not-for-profit

 6 organization composed of a board, 24 individuals, from

 7 either the insurance industry -- there's some private

 8 lawyers.  I think there's a vendor that provides

 9 services to the industry.

10          The mission of that organization is to provide

11 funding and support for education for insurance

12 regulators.  And one of the ways that we do this is

13 through this -- as you'll see on the slide, the

14 National School of Market Regulation, that's the

15 primary source of funding for our efforts.

16      Q.  Is that the same organization that put

17 together what we were viewing in Exhibit 5199?

18      A.  No.  The IRES Foundation is the industry part

19 of -- they're separate organizations.  IRES itself, the

20 Insurance Regulatory Examiners Society, is composed of

21 regulators.  But we work very closely; we provide

22 funding to IRES for their programming.  And in fact,

23 this Exhibit 5199, the foundation provided $21,000 of

24 seed money to help IRES fund the creation of this

25 textbook.
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 1      Q.  In your capacity as a board member of the IRES

 2 Foundation, do you have occasion to interact with

 3 regulators?

 4      A.  Yes.

 5      Q.  Can you describe how frequently those

 6 interactions occur.

 7      A.  Well, the officers of the foundation in IRES

 8 have a lot of interaction on issues, common issues, and

 9 issues we're trying to support them on.

10          But the primary one is the school that's held

11 every spring.  The faculty -- we call them "faculty" --

12 are the primary speakers.  And the faculty is composed

13 of insurance regulators, senior insurance regulators,

14 from various states.

15          And we usually have about 16 or 17 states

16 represented.  And there are very senior regulators

17 often in the market regulation, market conduct area.

18      Q.  How often does California participate as part

19 of that faculty?

20      A.  California is one of the have-to states.  We

21 always want California on that faculty.  And as long as

22 I've been attending -- there may have been one or two

23 years they weren't there.  Sometimes, for budget

24 reasons, regulators can't travel.  But they are

25 generally on that faculty.
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 1      Q.  Turn, if we can, to the next slide and

 2 describe if you could -- I assume your current position

 3 is Chair of the Insurance Regulatory Practice at

 4 Nelson, Levin, de Luca & Horst; is that correct?

 5      A.  Yes.

 6      Q.  Describe what is the nature of your practice

 7 for this firm.

 8      A.  I'm what you would call an insurance

 9 regulatory lawyer.  What that means is that my practice

10 is devoted to matters of insurance regulation, mostly

11 state-based.  There are some federal issues.  Much of

12 what I do involves helping the industry -- primarily

13 insurance companies, but I have some other clients in

14 the industry as well -- helping them comply with the

15 insurance laws in the various states and the federal

16 laws as well.

17      Q.  So, essentially, you've seen both sides, both

18 as a regulator and working with the industry to affect

19 clients?

20      A.  Yes.

21      Q.  Have you ever -- since you've been in private

22 practice, have you ever represented any state agencies?

23      A.  Yes.

24      Q.  And could you describe the nature of those

25 engagements.  Let me rephrase that.  What work have you
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 1 done since starting private practice for a state

 2 agency?

 3      A.  This is public information, so I'm not

 4 disclosing anything I shouldn't be.

 5          The State of Washington wanted to -- they

 6 issued an RFP, and they wanted to review their market

 7 conduct oversight activities with an eye toward

 8 expanding into market analysis and other ways besides

 9 just ordinary examination to oversee the market.

10          And I worked with them.  I evaluated their

11 processes, how they operated as a department, the

12 various functions, evaluated that, provided an

13 assessment and recommendation for changes in operations

14 and changes in legislation.

15      Q.  Were you the lead in that work?

16      A.  Yes.

17      Q.  I'm assuming that the Department of Washington

18 did not object to the fact you came from the Ohio

19 Department of Insurance?

20      A.  No.

21      Q.  They felt you were capable in offering

22 important advice to them in the structure of their

23 market conduct activities?

24      MR. STRUMWASSER:  Irrelevant, no foundation.

25      THE COURT:  Sustained.
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 1      MR. VELKEI:  Q.  Let's turn then, if we can, to

 2 your position as former chair of the insurance

 3 regulation committee of the American Bar Association.

 4          What is the membership of the insurance

 5 regulation committee?  What is it comprised of?

 6      A.  Lawyers in private practice like me, in-house

 7 counsel from insurance companies.  We have members that

 8 work for industry trade associations.  We have some

 9 regulators.  I think there was a plaintiff's lawyer,

10 couple plaintiff's lawyers that were members as well.

11      Q.  So it's a broad membership?

12      A.  Yes.

13      Q.  Can you describe your work as the chair of the

14 Insurance Regulation section of the ABA?

15      A.  Obviously, in addition to running the

16 meetings, we spent a lot of time analyzing emerging

17 issues in insurance regulation.  Lately there have been

18 a lot of federal initiatives that have affected

19 insurance regulation.

20          The committee puts on a program in conjunction

21 with the life insurance committee every year, again,

22 dealing with insurance regulatory issues.  They do some

23 programming on insurance regulation every spring with

24 the New York City Bar and sometimes with other

25 organizations as well.
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 1      Q.  You revised your curriculum vitae to include

 2 reference to the Federation of Regulatory Counsel.  Can

 3 you describe what that is.

 4      A.  That is a group of attorneys across the

 5 country, about 140 or so that are members.  There is an

 6 experience requirement for membership.  And it's an

 7 organization where you have to apply, be interviewed,

 8 and membership is granted upon a vote of the

 9 membership.  But it's limited to lawyers that spend

10 more than 50 percent of their time practicing insurance

11 regulation.

12      Q.  Okay.  Just closing the loop, now, on your

13 qualifications, does expert testimony constitute a

14 significant source of your revenue?

15      A.  No.

16      Q.  How many times have you served as an expert?

17      A.  I've been retained twice.  One time I spent a

18 few hours reviewing documents; the case settled.  This

19 is the second time.

20      Q.  Do you believe you're qualified to be one

21 here?

22      MR. STRUMWASSER:  Objection, relevance.

23      THE COURT:  I'll allow it.

24      THE WITNESS:  Yes.

25      MR. VELKEI:  Q.  Can you explain why?
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 1      MR. STRUMWASSER:  Objection, irrelevant.

 2      THE COURT:  I'll allow it.

 3      THE WITNESS:  The issues in this case involve

 4 principles of insurance regulation, the conduct of

 5 insurance regulation, market conduct in particular,

 6 enforcement matters.  These are all things that I have

 7 spent the better part of 22 years working at both in

 8 the state I'm from, at a national level, on multi-state

 9 examinations, and what I work on today in my private

10 practice.

11      MR. VELKEI:  Q.  I forgot to ask, in connection

12 with your private practice, do you deal with compliance

13 issues in California?  Do you offer advice to clients

14 with regard to compliance issues in California?

15      A.  Yes.  Many of my clients, they're insurance

16 companies.  They do business in multiple states,

17 sometimes all states.  And many times they have issues

18 in California as well as elsewhere.

19          So my work does involve understanding

20 California law, sometimes working with the California

21 regulators and helping clients that way.

22      MR. VELKEI:  So, your Honor --

23      THE COURT:  Let's take a short break and then come

24 back, and you can do the voir dire.

25      MR. STRUMWASSER:  Thanks, your Honor.
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 1      MR. VELKEI:  Thank you, your Honor.

 2          (Recess taken)

 3      THE COURT:  We'll go pack on the record.

 4          Mr. Strumwasser?

 5         VOIR DIRE EXAMINATION BY MR. STRUMWASSER

 6      MR. STRUMWASSER:  Q.  How do you do, Ms. Stead?

 7 I'm Michael Strumwasser for the Department.

 8          Ms. Stead, in preparing your report that you

 9 submitted, 5706 and 5707, did you undertake a

10 systematic comparison of the similarities and

11 differences between the California Unfair Insurance

12 Practices Act and the Ohio Unfair Trade Practices Act

13 with respect to the sections of the California Code

14 that you reference in your testimony?

15      MR. VELKEI:  Objection, vague.

16      THE COURT:  Overruled.

17      THE WITNESS:  Could you --

18      MR. STRUMWASSER:  Sure.

19      Q.  With respect to the sections of the California

20 Code that you reference in your report, did you

21 undertake a systematic comparison of the similarities

22 and differences between those Code sections in

23 California and the Ohio Unfair Trade Practices Act?

24      A.  Yes, I compared them.

25      Q.  You went section by section?
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 1      A.  Yes.

 2      Q.  You wrote your analysis down?

 3      A.  I don't believe so.

 4      Q.  There's nothing in your report identifying any

 5 of the differences between Ohio and California

 6 statutes, is there?

 7      A.  No.  Actually, what I say is I compare it to

 8 the NAIC models on which the California law and Ohio's

 9 law were based.

10      Q.  So with respect to the NAIC model code, did

11 you go section by section and compare that -- compare

12 the NAIC model code to the California Code?

13      MR. VELKEI:  Objection, vague.  Are we talking

14 about the relevant sections of her report or just the

15 entire statute?  There are lots of sections that are

16 not relevant in those statutes.

17      MR. STRUMWASSER:  The question specifically said

18 the sections referenced in her report.

19      THE COURT:  I'll allow it.

20      MR. VELKEI:  Thank you.

21      THE WITNESS:  Yes, I made that comparison.

22      MR. STRUMWASSER:  Q.  Section by section?

23      A.  I looked at the California laws, and I looked

24 at the NAIC models.

25      Q.  Did you write anything down in that
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 1 comparison?

 2      MR. VELKEI:  Asked and answered.

 3      THE COURT:  Overruled.

 4      THE WITNESS:  I don't recall writing anything

 5 down.

 6      MR. STRUMWASSER:  Q.  So let's do a little

 7 comparison between the California and the Ohio Code.

 8 Okay?  Let me --

 9      THE COURT:  I'm not sure, Mr. Strumwasser, how

10 this is voir dire.

11      MR. STRUMWASSER:  Goes to her experience.  She has

12 experience in administering the Ohio Code.

13      THE COURT:  Right.

14      MR. STRUMWASSER:  The Ohio Code is different in

15 material respects that go to her opinions that she's

16 trying to express here.  And that's what I'm about to

17 show.

18      MR. VELKEI:  The reality -- that is the problem,

19 your Honor.  She hasn't expressed her opinions.  A lot

20 of this is fundamental precepts that apply to all

21 regulators -- consistency, I mean, there's a number of

22 things at issue in her report.

23          And Mr. -- I mean, I see his six-inch --

24      THE COURT:  You really need to focus on her

25 qualifications, not on what she did in terms of
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 1 comparing things.  That's cross-examination, if you --

 2 if you don't convince me that she's not qualified.

 3      MR. STRUMWASSER:  Understood.  There are two

 4 things that she is testifying about that I'm going to.

 5      THE COURT:  Okay.

 6      MR. STRUMWASSER:  One is the meaning of California

 7 law.  She expresses opinions about what sections of the

 8 California law mean.

 9      THE COURT:  Okay.

10      MR. STRUMWASSER:  She has no experience.  That's

11 always a sort of dicey area for a party to put a

12 witness on the stand and purport to testify under oath

13 about what the law is and tell your Honor what the law

14 is.  But --

15      MR. VELKEI:  I think we spent two weeks with

16 Mr. Cignarale in that regard.

17      THE COURT:  Mr. Velkei, would you please not

18 interfere.

19      MR. VELKEI:  Excuse me, your Honor.  Understood.

20      MR. STRUMWASSER:  But we have allowed people who

21 have regulatory experience with the statute on both

22 sides to offer their opinions.

23          This witness has regulatory experience with a

24 different statute that is not the same.  So that's the

25 first area, her opinion about California law.
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 1          The second is her opinion about the

 2 permissible -- how the California Department

 3 implemented law in this case.  And I am about to show

 4 how the California Department implemented the

 5 California law in the ways that she criticizes are

 6 driven -- is driven by the difference between the

 7 California and Ohio laws with which she is qualified.

 8          She has no relevant experience on how to

 9 implement the California law.  The law she is familiar

10 with implementing is materially different.  That's the

11 two points of our voir dire.

12      MR. VELKEI:  That seems to me more like

13 cross-examination, your Honor.

14      THE COURT:  Sounds like it to me, too.  But I'll

15 allow you to venture into it a small amount, but it's

16 her qualifications we're talking about, not her

17 opinion.

18      MR. STRUMWASSER:  But it's her qualifications that

19 buy her the right to offer an opinion.

20      THE COURT:  True.

21      MR. VELKEI:  But there's lots of opinions that she

22 hasn't even testified to.  And the ones you're

23 referring to -- I mean, why don't you refer

24 specifically to the report?  There's a lot of opinions

25 in there, only some of which deal with specific
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 1 application of language and statutes that are common

 2 between the two.  But there's a whole host of opinions

 3 in there, as you know.

 4      MR. STRUMWASSER:  Okay.  May I proceed?

 5      THE COURT:  Yes.

 6      MR. STRUMWASSER:  Thank you.

 7      Q.  Do you have a copy of the California Insurance

 8 book with you?

 9      A.  I do not.

10      MR. STRUMWASSER:  Fix that.  I'm distributing,

11 your Honor, and ask to have marked as an exhibit and

12 officially noticed a copy of the Ohio Unfair Trade

13 Practices Act.

14      THE COURT:  That will be 1198.

15          (Department's Exhibit 1198 marked for

16           identification)

17      MR. STRUMWASSER:  And for the record, your Honor,

18 I handed her a copy of the California Insurance Code.

19      Q.  Okay.

20      A.  Yes.

21      Q.  Do you recognize 1198 as the current version

22 of the Ohio Unfair Trade Practices Act?

23      A.  Yes, part of it.

24      MR. STRUMWASSER:  And for the record, that's Ohio

25 Revised Code 3901.19 through 25 that she's been given.



24211

 1      Q.  And the California Unfair Insurance Practices

 2 Act is 790 through 790.13, right?

 3      A.  Yes.

 4      Q.  And you refer in your testimony, of course, to

 5 790.03 correct?

 6      A.  Yes.

 7      Q.  And 790.03 defines unfair methods of

 8 competition and unfair and deceptive acts or practices,

 9 correct?

10      A.  Yes.

11      Q.  And then lists unfair methods of competition

12 and unfair and deceptive acts or practices in

13 subdivisions (h) through (i), correct?

14      A.  Yes.

15      Q.  Now, the closest thing we have in Ohio to

16 California 790.03 is Ohio Revised Code 3901.20 and

17 point 21, correct?

18      A.  That is one statute, yes.

19      Q.  Well, 3901.20 contains the prohibition against

20 unfair or deceptive acts, right?

21      A.  Yes.

22      Q.  And 21, Point 21, defines what unfair and

23 deceptive practices are, correct?

24      A.  Yes.

25      Q.  And 790 -- 3901.21 contains 27 subdivisions,
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 1 (a) through (aa), enumerating unfair practices, right,

 2 prohibitive practices?

 3      MR. VELKEI:  Objection, your Honor, relevance.

 4 This is cross-examination.

 5      THE COURT:  I think it's relevant.

 6          But you know, Mr. Strumwasser, again, that

 7 is -- you're not going to her qualifications.  She

 8 knows a lot of things about a lot of things, not just

 9 these two things.

10      MR. STRUMWASSER:  I understand that.  But --

11      THE COURT:  She said, she advises her clients

12 about California law.  You need to just ask her about

13 her qualifications.  If she's familiar with this or not

14 familiar with it, you know -- you really aren't going

15 to her qualifications.  You're going to

16 cross-examination, which will go to the weight of her

17 testimony, not whether or not she gets to give it.

18      MR. VELKEI:  And my only point on the relevance,

19 your Honor, is we're focused on in this case on

20 790.03(h) not the other provisions of 790 --

21      MR. STRUMWASSER:  That was my next question.

22      THE COURT:  That's okay.

23      MR. STRUMWASSER:  Q.  Ms. Stead, you have examined

24 790.035, correct, of the California Code?

25      A.  Yes.
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 1      Q.  Can you tell the Court where the corresponding

 2 provision of the Ohio Code is?

 3      A.  To 790.05?

 4      Q.  035.

 5      A.  Oh, 03?

 6      Q.  035.

 7      A.  035.

 8      Q.  Have you read 790.035?

 9      A.  Uh-huh.

10      THE COURT:  The answer is "yes"?

11      THE WITNESS:  The answer is yes.

12      MR. VELKEI:  Just need audible responses.

13      THE WITNESS:  I'm sorry.  790.035?

14      MR. STRUMWASSER:  Q.  5.

15      MR. VELKEI:  It's organized in a funny way.

16      THE WITNESS:  You mean (h)(5)?

17      MR. STRUMWASSER:  Q.  No, ma'am.  Keep going.

18 It's not in 790.03.  It's another section of the Code.

19      THE WITNESS:  I'm sorry.  I'm a little confused.

20 790.05?

21      MR. VELKEI:  035.

22      THE WITNESS:  I'm sorry.  I'm sorry.

23          Ohio does not have the same monetary penalty.

24 It has other sanctions and penalties for violations of

25 the Unfair Trade Practices law.
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 1      MR. STRUMWASSER:  Q.  Right.  And specifically, if

 2 the Ohio superintendent -- "superintendent" is the term

 3 used in the statute, right?

 4      A.  That's correct.

 5      Q.  That's the director also, right?

 6      A.  Yes.

 7      Q.  If the Ohio superintendent receives reports of

 8 violations of let's say -- of unfair claim practices

 9 consisting of, let's say, incorrect payment of claims,

10 failure to give notices, and other violations like

11 that -- and I want to set aside late pay, not including

12 late pay -- and the superintendent does an examination

13 and says, "Yep, those sections were violated," and the

14 superintendent then chooses to bring an enforcement

15 action, that enforcement action cannot include

16 penalties, correct?

17      A.  That's -- there is no monetary penalty for

18 violation of 3901.20 or 21.  You can take the license,

19 and that is the outcome at the end of an enforcement

20 action.

21          If you go to hearing and there's a violation,

22 it would likely be a license suspension or revocation.

23 So to that end, what the Department does is negotiate

24 penalties.

25      Q.  It negotiates, but it could not get as an
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 1 outcome of an enforcement action a penalty, correct?

 2      MR. VELKEI:  Vague as to "penalty."  You mean

 3 monetary penalty?

 4      MR. STRUMWASSER:  Yes.

 5      THE WITNESS:  The only way that would happen --

 6 no.  Yes.  Well, no.  The only way that would happen is

 7 if, after hearing an order, there was a violation of

 8 that order, then the Court could impose penalties.  But

 9 there are monetary penalty statutes for other types of

10 conduct that are at issue in this case.

11      MR. STRUMWASSER:  Q.  Right.  So if the

12 Commissioner found a bunch of violations -- and we're

13 not talking about late pays but other violations -- the

14 Commissioner can take away the company's license,

15 right?

16      A.  Yes, that would be the ultimate penalty.

17      Q.  Or in the course of a hearing the Commissioner

18 could, for example, order remedial measures, right,

19 order them to pay different amounts to the claimants or

20 take other remedial measures, right?

21      A.  There is some provision of that, not as

22 extensive as you suggested.

23      Q.  Okay.  Well, the Commissioner -- excuse me,

24 the superintendent in Ohio can order that payment be

25 made to the claimant in the correct amount, for
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 1 example, right?

 2      MR. VELKEI:  Your Honor, this just seems like

 3 cross-examination.

 4      THE COURT:  I agree.  Sustained.

 5      MR. STRUMWASSER:  Your Honor, this witness has

 6 testified -- has criticized the Department for its

 7 focus on penalties.

 8      THE COURT:  Yes.

 9      MR. STRUMWASSER:  Her experience is entirely with

10 a regulatory system that does not have penalties under

11 these circumstances.

12      MR. VELKEI:  Some of the largest penalties in the

13 country have been in Ohio and some of those

14 multi-states.  That just isn't true.

15      THE COURT:  Mr. Strumwasser, I don't believe that

16 you're focussing on her qualifications for voir dire.

17 You can certainly cross-examine that, and maybe her

18 testimony isn't of much value at the end.  But that has

19 nothing to do directly with her qualifications to

20 testify about this.  She has other experience.

21      MR. STRUMWASSER:  One more, Your Honor.

22      THE COURT:  All right.

23      MR. STRUMWASSER:  Q.  Ms. Stead, you know what the

24 term "report by test" means?

25      A.  Yes.
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 1      Q.  And "report by exception," right?

 2      A.  Yes.

 3      Q.  And that distinction is made in 5199, which

 4 was distributed this morning, at Page 41, correct?

 5      A.  I'm going to look at it.

 6      THE COURT:  Sure.

 7      MR. STRUMWASSER:  Page 41.

 8      THE WITNESS:  Oh, thank you.

 9          Yes.

10      MR. STRUMWASSER:  Q.  Ohio is a report-by-test

11 state; isn't it?

12      A.  Yes.

13      Q.  California is a report-by-exception state;

14 isn't it?

15      A.  Yes.

16      Q.  You have no experience enforcing the Unfair --

17 enforcing Unfair Trade Practices Act in any -- in any

18 report-by-exception state, do you?

19      A.  No.  The only state I've actually enforced the

20 law is in Ohio.  But I'm familiar with the different --

21 test -- reporting format doesn't change the examination

22 process.  It is simply a different method of reporting

23 the outcome and the findings.  And I'm familiar with

24 reports by tests.  I read those in other states all the

25 time.
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 1      Q.  What California insurers have you advised

 2 specifically about compliance with the California

 3 Unfair Insurance Practices Act?

 4      MR. VELKEI:  Calls for attorney-client privileged

 5 information, your Honor.  I mean, some of these are the

 6 subject of pending matters; some of them aren't.

 7 That's implicating privileged information.

 8      MR. STRUMWASSER:  I don't understand who the

 9 client is to be privileged.

10      MR. VELKEI:  Could be if it's advising about

11 unfair trade practices and hasn't come to the attention

12 of the regulator, absolutely it could be.

13      THE COURT:  I won't order you to reveal something

14 that's considered to be attorney-client privilege, but

15 if you can answer the question, that would be helpful.

16      THE WITNESS:  I appreciate that.  I can't answer

17 on the grounds of privilege.  And the reason is my work

18 is providing advice and counsel.  I don't -- there's

19 nothing public out there.  It's not like I represent my

20 clients in litigation where my representation is a

21 matter of public record.

22      MR. STRUMWASSER:  Q.  Have you ever been retained

23 by any California insurer regarding enforcement or

24 compliance with the California Unfair Insurance

25 Practices Act?
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 1      A.  If you mean a California domestic company, no.

 2      Q.  Have you ever been admitted -- have you ever

 3 been retained by any insurance company holding a

 4 certificate of authority from the California Insurance

 5 Commissioner regarding compliance with the California

 6 Unfair Insurance Practices Act?

 7      A.  Yes, I have.

 8      Q.  How often -- not -- excluding PacifiCare?

 9      A.  Excluding this case, yes.

10      Q.  How often?

11      A.  I don't recall because claims issues come up.

12 I don't recall.

13      Q.  You don't recall?

14      A.  The number.

15      Q.  And was that -- were those in connection with

16 retention by national companies that had California

17 presence?

18      MR. VELKEI:  Same objection on privilege, your

19 Honor.  I mean, it implicates the identity of some of

20 those insurers, particularly dealing with the

21 Department.  I think that's implicating privileged

22 communications.

23      THE COURT:  I'm not sure how.  It's a general

24 question.

25      MR. VELKEI:  But it's getting more specific.  It
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 1 was general, "Have you advised companies with regard to

 2 compliance with the Act?"

 3          "Yes."

 4          "How many times?"

 5          "I don't recall."

 6          "Have you advised companies that have a

 7 national presence that are doing" --

 8          Now it's starting to sort of pare down the

 9 identity of --

10      THE COURT:  I thought she answered that already,

11 actually.

12          I'm going to overrule the objection.

13      MR. VELKEI:  Thank you, your Honor.

14      THE WITNESS:  Can I have the question back?

15      THE COURT:  Sure.

16          (Record read)

17      THE WITNESS:  I'm not sure what you mean by

18 "national presence."  I have clients of different size

19 that operate in different jurisdictions.  Some operate

20 in all states, some in smaller number.

21      MR. STRUMWASSER:  Q.  Let me ask it this way.  Of

22 the companies that you have represented that are

23 California domeciliaries regarding compliance with the

24 California Unfair Insurance Practices Act, have any of

25 them been retentions specifically for compliance with
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 1 the California Act, or was your experience with the

 2 California Act as a part of a national multi-state

 3 compliance effort?

 4      MR. VELKEI:  Asked and answered and vague.

 5      THE COURT:  Overruled.

 6          You're trying to make a distinction between

 7 the multi-state agreements and a specific agreement

 8 with California?

 9      MR. STRUMWASSER:  That would be one.  Or, you

10 know, "We're trying to do some new thing, and we want

11 to install this nationally.  Is there any problem with

12 it?"  You might look at a wide range of states.

13          The question is whether she has been retained

14 specifically as an expert in California.

15      THE COURT:  Okay.

16      THE WITNESS:  I'm sorry.  Is the question whether

17 I was retained as an expert?

18      MR. VELKEI:  Excuse me.  My computer is not

19 working.  We're not getting any feed.  None of these

20 questions are coming through.

21      THE COURT:  All right.  Let's take a break.

22          (Recess taken)

23      THE COURT:  Go back on the record.

24      MR. STRUMWASSER:  Actually, your Honor, I'm going

25 to withdraw the question, try it a different way.
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 1      THE COURT:  Okay.

 2      MR. STRUMWASSER:  Q.  Ms. Stead, can you open the

 3 Insurance Code I gave you to 790.03(h).  That is to

 4 say, 790.03 Subdivision (h).

 5      A.  Okay.

 6      Q.  (h)(1) prohibits misrepresenting to claimants

 7 pertinent facts or insurance policy provisions relating

 8 to any coverages at issue.  Do you see that?

 9      A.  Yes.

10      Q.  You're aware that there are allegations of

11 violation of (h)(1) in this case, correct?

12      MR. VELKEI:  Your Honor, we're back in

13 cross-examination seems to me.

14      THE COURT:  I think it's preliminary, but let's

15 see.

16      MR. VELKEI:  Thank you.

17      THE WITNESS:  Yes.

18      MR. STRUMWASSER:  Q.  Setting aside this case,

19 have you ever been retained by a company holding a

20 certificate of authority from the California Insurance

21 Commissioner regarding compliance with (h)(1)?

22      A.  Yes.

23      Q.  How often?

24      A.  At least once that I recall.

25      Q.  How long ago?
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 1      A.  I don't know.  Since I've been in private

 2 practice, so 2005 forward.

 3      Q.  How about (h)(2), failure to acknowledge?

 4 Have you ever been retained by any holder of a

 5 California certificate of authority for compliance with

 6 -- to advise it on compliance with (h)(2), failure to

 7 acknowledge and so on?

 8      A.  Yes.

 9      Q.  How often?

10      A.  That one, at least twice.

11      Q.  Was it in regard to alleged violations or was

12 it prospective compliance?

13      MR. VELKEI:  Calls for attorney-client

14 communication.

15      MR. STRUMWASSER:  No identification.

16      MR. VELKEI:  So what?  It still was the substance

17 of communication with retained clients.

18      THE COURT:  I'll let you be the judge of whether

19 you feel comfortable or not.

20      MR. VELKEI:  Thank you, your Honor.

21      THE WITNESS:  I'm sorry.  Can you repeat the

22 question?

23      THE COURT:  You can read it back.

24          (Record read)

25      THE WITNESS:  I am a little concerned that that is
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 1 getting close to privileged communications and the

 2 details of engagement.

 3      THE COURT:  Okay.

 4      MR. STRUMWASSER:  Q.  Would you tell the Judge

 5 whatever you think you are permitted by the

 6 attorney-client privilege to tell her about those

 7 retentions?

 8      MR. VELKEI:  Objection, your Honor, relevance.

 9 She's establishing familiarity with these provisions.

10 She's actually advised clients with regard to these

11 specific provisions at issue.

12      THE COURT:  It's legitimate to want to know

13 whether or not they're about violations or not.

14          But if you feel uncomfortable, I'm not going

15 to force you to do it.

16      THE WITNESS:  I am comfortable saying that I have

17 been retained to look at these laws and provide legal

18 advice.

19      MR. STRUMWASSER:  Q.  How about (h)(3)?

20      A.  Yes.

21      Q.  How about (h)(4)?

22      A.  Yes.

23      Q.  We have for (h)(1) through (h)(4) more than

24 twice, or is it just the twice that you've previously

25 referred to?
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 1      A.  I don't recall.  I recall two in particular.

 2 I don't recall more as I sit here today.

 3      Q.  Okay.  So there's two that you have offered

 4 advice for on (1) through (4) --

 5      MR. VELKEI:  At least.

 6      MR. STRUMWASSER:  Q.  -- or some portion of them,

 7 right?

 8      THE COURT:  (1) she said one.

 9      MR. STRUMWASSER:  That's what I tried to say.

10      Q.  Yes, (1) is one, and then (2), (3) and (4) are

11 the same two clients?

12      MR. VELKEI:  At least two clients.

13      THE WITNESS:  Yeah, at least two.  I'm not -- I've

14 done many projects involving multi-state reviews.  So

15 I'm not certain if it's just the two, but those are the

16 two I recall.

17      MR. STRUMWASSER:  Q.  Were those two done as a

18 part of the multi-state review?

19      A.  If you mean a multi-state examination, market

20 conduct examination, no.

21      Q.  Multi-state settlement?

22      A.  No.

23      Q.  So were those retentions, those two

24 retentions, limited to 790.03(h)?

25      MR. VELKEI:  Calls for attorney-client
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 1 communications, relevance.

 2      THE COURT:  I'll allow it, but you can be general.

 3      THE WITNESS:  No.

 4      MR. STRUMWASSER:  Q.  Were they limited to the

 5 California Unfair Insurance Practices Act?

 6      MR. VELKEI:  Same objections.

 7      THE COURT:  I'll allow it.

 8          But you can be general.

 9      THE WITNESS:  I don't think so.

10      MR. STRUMWASSER:  Q.  Were they limited to

11 California law?

12      A.  No.

13      MR. STRUMWASSER:  Let me suggest this at this

14 point, your Honor.  When I think it is -- you know,

15 we're not objecting to the witness's credentials to the

16 extent that she's testifying about relevant matters.

17 If she testifies about a California law specifically,

18 we ask that counsel be required to lay a foundation

19 showing that the specific provisions that are at issue

20 in California have corresponding provisions, either in

21 the NAIC or Ohio Codes, and if they don't that the

22 witness be precluded from testifying about what the

23 meaning of a law is that she has no experience of

24 administering.

25      THE COURT:  I'm not going to rule on it ahead of
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 1 time.  And I'm not sure that's the state of the law in

 2 terms of experts.

 3      MR. STRUMWASSER:  Well, your Honor, the ability of

 4 an expert to testify about the law is pretty attenuated

 5 to begin with.

 6          And the rule is that the expert has to have

 7 experience that is not commonly available that would be

 8 of assistance to a trier of fact.  If all this witness

 9 has done for a given statute is operated under a

10 different statute that is materially different with

11 respect to the issues here and for this case has opened

12 up the Code book and looked at the California and read

13 it, I don't think that's appropriate expert testimony.

14      THE COURT:  We'll deal with that when we get to

15 it.

16      MR. VELKEI:  Your Honor, I just want -- excuse me.

17 I'm sorry.

18      THE COURT:  At this point, as far as I'm

19 concerned, Ms. Stead's an expert.

20          What?

21      MR. VELKEI:  Thank you.  It was just to establish

22 that I think the foundation has been laid here.  But I

23 appreciate the Court's comment that she agrees that

24 Ms. Stead is in fact an expert.

25          I don't want to have this direct become an
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 1 excuse for the Department's counsel to interject on

 2 repeated occasions to try and disrupt the flow.  You

 3 know, the report says what she's going to be testifying

 4 about.  That's what she's going to be testifying about.

 5          She's laid a foundation with regard to the

 6 unfair practices act, that she has specifically

 7 addressed compliance with this California statute that,

 8 as to 790.03(h), the Ohio statute is the same

 9 essentially.  In fact, California imposes a somewhat

10 higher requirement.

11          There's been nothing in this voir dire that

12 has demonstrated otherwise.  So I don't feel the need,

13 unless the Court advises me so -- and perhaps we should

14 take it up on a break -- that I need to lay any further

15 foundation for Ms. Stead to offer her opinions that are

16 reflected in her report.

17      MR. STRUMWASSER:  Just to respond to your Honor's

18 point, the issue is not whether she's an expert.  One

19 could be an expert out there in the air.  The question

20 is what is she an expert as to.

21      THE COURT:  I agree with that.

22      MR. VELKEI:  But, your Honor, to note --

23      THE COURT:  She has regulatory experience in

24 general as well as specific.  She's a member of two

25 organizations that deal with these issues.  And frankly
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 1 she knows more than I do, so I'm going to allow it.

 2      MR. VELKEI:  The question is should we just pick

 3 up after the lunch break?

 4      THE COURT:  Yes.  You want to do that?

 5      MR. STRUMWASSER:  It's 11:40.

 6      MR. VELKEI:  I prefer just to start fresh.

 7      THE COURT:  We can come back early.

 8      MR. VELKEI:  Sure.

 9      THE COURT:  How about we come back at 1:10.

10          (Whereupon, the luncheon recess was taken

11           at 11:40 a.m.)
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 1                     AFTERNOON SESSION

 2                         ---o0o---

 3          (Whereupon, the appearances of all

 4           parties having been duly note for

 5           the record, the proceedings resumed

 6           at 1:16 p.m.)

 7      THE COURT:  Okay.  We'll go back on the record.

 8 Go ahead.

 9        DIRECT EXAMINATION BY MR. VELKEI (resumed)

10      MR. VELKEI:  Q.  You have an Insurance Code book

11 in front of you, California Insurance Code, that was

12 provided by the Department?

13      A.  Yes.

14      Q.  Would you look up Section 733 of the

15 California Insurance Code.

16          Are you familiar with Section 733?

17      A.  Yes.

18      Q.  What is your understanding of that section of

19 the Insurance Code?

20      MR. STRUMWASSER:  Objection, there's no evidence

21 that this witness has done anything other than read

22 this section.  I don't think she's entitled to offer an

23 opinion about what it means.

24      THE COURT:  I didn't know that that's what she was

25 going to do.
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 1          What are you asking for?

 2      MR. VELKEI:  It was a threshold question of what

 3 her understanding is of this provision.

 4      THE COURT:  You can ask her what her understanding

 5 is.

 6      MR. VELKEI:  Thank you, your Honor.

 7      THE WITNESS:  This is the statute under which the

 8 California Department of Insurance called the

 9 examination of PacifiCare.  And I've seen this

10 referenced in other examination reports.  So this, as a

11 report in their examination reports, is the statutory

12 authority the Department relies upon to do market

13 conduct examinations.

14      MR. VELKEI:  Q.  Okay.  I'd like to direct your

15 attention, if I could, to Subsection F, which provides

16 that, "The Commissioner shall, in conducting the

17 examination, observe those guidelines and procedures

18 set forth in the examiners handbook adopted by the

19 National Association of Insurance Commissioners.

20 Commissioner may also employ other guidelines or

21 procedures which the Commissioner may deem

22 appropriate."

23          I'd like to direct your attention to the

24 reference to "examiners handbook."  Have you seen that

25 term used before?
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 1      A.  Yes.

 2      Q.  What does it mean?

 3      MR. STRUMWASSER:  Objection, calls for a legal

 4 conclusion.

 5      THE COURT:  All right.  Sustained.

 6      MR. VELKEI:  Q.  What is your understanding, based

 7 upon your experience, on how that term is applied?

 8 What is that referring to?

 9      MR. STRUMWASSER:  Objection, it's either

10 irrelevant or a legal conclusion.

11      THE COURT:  I'll allow it.  It's her opinion.

12      THE WITNESS:  This is a reference to the handbook

13 that the National Association of Insurance

14 Commissioners developed to provide guidance and

15 instruction, really almost a how-to manual, for both

16 financial examinations and market conduct examinations,

17 both types.

18      MR. VELKEI:  Q.  Have you used that handbook

19 before?

20      A.  Yes.

21      Q.  Has the handbook changed over time, the

22 examiners handbook?

23      A.  Yes, and no.  The handbook exists.  Over time,

24 additions have been made, financial analyses, market

25 analyses have been added.  So at the present time, the
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 1 successor to the examiners handbook is actually in two

 2 different volumes, one for market conduct and one for

 3 financial.

 4      Q.  Based on your experience and work with the

 5 NAIC, is that at matter that's subject to debate?

 6      MR. STRUMWASSER:  Objection, I don't know what

 7 "that" is.

 8      MR. VELKEI:  Q.  Your answer in terms of your

 9 description of what the examiners handbook is and its

10 successor being in two manuals, one for market

11 regulation and one for financial solvency, is it your

12 understanding that that is a matter of debate within

13 the NAIC?

14      MR. STRUMWASSER:  Is that a question specifically

15 with respect to the words used in 733, or is that

16 apropos something else?  Because if it's 733, I'm

17 objecting on the grounds of legal conclusion.

18      THE COURT:  You're asking a general question?

19      MR. VELKEI:  Yes, your Honor.

20      THE COURT:  I'll allow it.

21      MR. VELKEI:  And what's referenced is the

22 examiners handbook adopted by the National Association

23 of Insurance Commissioners.  So I asked Ms. Stead,

24 who's been involved in NAIC, what is her understanding

25 of what that means.  She's testified to that.



24234

 1          I've asked her is it still called the

 2 examiners handbook.  She said there is now a successor

 3 which is two volumes.

 4      MR. STRUMWASSER:  I don't think he actually

 5 accurately characterized the answer.

 6          But the question here is is she now testifying

 7 as to what the legislature meant when it used the

 8 reference, or is he asking her what her understanding

 9 of the examiners handbook is outside of the statutory

10 meaning?

11      THE COURT:  I'll allow her, what her understanding

12 is.

13      MR. VELKEI:  Thank you.

14      Q.  So at this point, you've already testified on

15 what your understanding is on what is now the successor

16 to the examiners handbook.  Based upon your involvement

17 with the NAIC and your experience, is the testimony

18 that you've offered a subject of debate within the

19 NAIC, to your knowledge?

20      A.  No.  That's the handbook.  And as I said, it's

21 now separated in two volumes, a successor.  But that's

22 the handbook.  It's both -- it's -- it contains the

23 guidance instruction for examinations on both financial

24 and market conduct.

25          And today's successor version includes
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 1 additional information about conducting financial

 2 analysis and market analysis.  So the short answer, I'm

 3 sorry, is no.  It's the same thing.  There's no debate.

 4      Q.  Okay.  Could you explain to us -- and I don't

 5 think I had the opportunity to ask you this in the

 6 morning -- what is the purpose of the handbook, the

 7 examiners handbook?

 8      A.  There is always a great interest among

 9 regulators to do things as uniformly as possible.  And

10 that handbook provides instructions, guidelines.  It

11 tells you how to do an examination of a health insurer

12 versus one of a title insurance company.  It provides

13 information on the market side about analyzing

14 complaints.

15          There is -- it's just a lot of detailed

16 guidance and instruction for regulators to use in

17 overseeing both the solvency and the market conduct,

18 the market activities of insurance companies.

19      Q.  I'd like to speak more generally and talk, if

20 I could, about the section of your report that is

21 labeled "Fundamental Precepts Related to Insurance

22 Regulation."

23          So, Jason, if you could put Page 4 of the

24 slide deck on the screen, and if everyone could turn to

25 Page 4 of the presentation.
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 1          Everything okay over there?

 2      MR. STRUMWASSER:  Groovy.

 3      MR. VELKEI:  Great.

 4      Q.  Ms. Stead, do you recognize this particular

 5 slide?

 6      A.  Yes.

 7      Q.  What is being reflected in this slide?

 8      A.  The first part of that slide is the mission

 9 statement of California Department of Insurance that's

10 on their Web site.

11      Q.  Okay.  And the second part?

12      A.  That is from the procedure manual for the

13 Department's market conduct division.  The second

14 paragraph is the one that says "Values" and "Mission."

15      Q.  Focusing on the mission statement, the CDI

16 insures that consumers are protected, that the

17 insurance marketplace is fostered to be vibrant and

18 stable, that the regulatory process is maintained as

19 open and equitable, and that the law is enforced fairly

20 and impartially.

21          Based upon your experience, are these

22 controversial goals?

23      A.  No.  They're common goals of regulators.  And

24 you will see similar language and ideas in mission

25 statements of other departments.
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 1      Q.  I'd like to spend a little time if we can

 2 talking about what those statements mean.

 3          Focusing on the first statement, "Ensure that

 4 consumers are protected," can you explain what that

 5 means?  Seems pretty self-evident, but if you could

 6 give some flavor to that.

 7      MR. STRUMWASSER:  Objection, "self-evident."

 8      THE COURT:  Overruled.

 9      THE WITNESS:  The primary goal of insurance

10 regulators is consumer protection.  They do that in a

11 couple of ways.

12          First is financial solvency because clearly,

13 if the insurance company is not solvent, it's not going

14 to be much good to anyone down the road.

15          Beyond financial solvency, every state has an

16 insurance code with a lot of proscribed and prohibited

17 conduct and things that insurance companies have to do.

18 And that's the market conduct piece.  So that could be

19 claims handling, underwriting, marketing, agent

20 licensing.  So those are the other laws that the

21 Departments and regulators want to enforce for the

22 protection of consumers.

23      Q.  Now, in this particular action, we're dealing

24 with a lot of laws that protect providers.  In your

25 opinion, does consumer protection still play a role in
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 1 implementation of those statutes?

 2      A.  Yes.

 3      Q.  Can you explain that?

 4      A.  In our health insurance world today, with the

 5 role of providers and networks, you know, in and out of

 6 networks, it's a little bit different than, say, your

 7 homeowners insurance.  So providers are an integral

 8 part of that.  And if the interests of providers aren't

 9 taken care of, then the concern is they won't be there

10 or willing to accept insurance as a method of payment

11 for someone's medical treatment.

12          So they are definitely a part of the process,

13 and we need them in the process for consumers to get

14 the benefits under their insurance policies.

15      Q.  Does consumer protection remain the end goal,

16 in your opinion, of those statutes?

17      MR. STRUMWASSER:  Leading.

18      THE COURT:  Overruled.

19      THE WITNESS:  Consumer protection is the goal of

20 insurance regulators.

21      MR. VELKEI:  Q.  What is meant in your opinion by

22 "that the marketplace be vibrant and stable"?  What

23 does that mean?

24      A.  That's a couple of different things.

25 Regulators want a healthy, competitive environment.
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 1 They want a choice of insurance companies.  They want a

 2 choice of products.  That, to me, is the vibrant part.

 3          The stable part is you want some

 4 predictability in that market.  You want to make sure

 5 insurance is available, that there are those choices,

 6 that pricing is somewhat stable.  That's how I would

 7 describe that phrase.

 8      Q.  And there's a reference also to "that the

 9 regulatory process is maintained as open and

10 equitable."

11          What is your view of what "open and equitable"

12 means?

13      A.  This is actually a concept that regulators

14 discuss quite a bit.  The idea here is that you have a

15 level playing field for the regulated entities.  By

16 that, I mean that the rules are the same -- so Company

17 A plays by the same rules as Company B -- and that the

18 industry knows what those rules are; they know what the

19 expectations of the regulator are, and they know the

20 consequences of not complying.

21      Q.  Is consistency an important aspect of having

22 an open and equitable regulatory process?

23      A.  Consistency is important in regulation in

24 general, but yes.

25      Q.  Is it a necessity or a desirable goal in your
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 1 opinion?

 2      A.  It's necessary.

 3      Q.  Can you explain that?

 4      A.  To have the open, the equitable, fair process

 5 of regulation relies on consistent treatment.  So

 6 regulators have, for example, a lot of discretion in

 7 enforcing insurance laws, and they're charged with

 8 enforcing insurance laws.

 9          In exercising that, they need to do that

10 consistently from one company to the next, from one

11 agent to the next.  So it's essential.

12      Q.  Now, in sort of underscoring the importance of

13 consistency, does that then mean that a regulator can

14 never change its approach?

15      A.  No.

16      Q.  Then how do you make that work?  How do you

17 sort of jibe those two concepts?

18      A.  Regulators may change their approach or

19 sometimes even an issue will come up that regulators

20 might not realize was actually an issue for the

21 industry.

22          So those cases, the regulator wants to give

23 notice to the industry of what they need to do to be

24 compliant.  They give notice of what they expect a

25 company to do.  You know, a rate filing, what they
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 1 expect to see in that filing.

 2          And they give that notice -- a couple of

 3 things: so the market is treated consistently, and,

 4 two, to help hopefully improve the level of compliance

 5 by telling companies what to expect.

 6      Q.  Are these goals that you just talked about,

 7 the importance of notice, is that consistent with the

 8 approach by the examiners handbook published by the

 9 NAIC?

10      A.  Yes.

11      Q.  I'd like to show you portions of the current

12 handbook, which I have presented previously to

13 Mr. Cignarale.

14          Now, this has been -- this is an excerpt that

15 was marked for identification in my cross-examination

16 of Mr. Cignarale as 5656.

17          Why don't you take a moment to look it over

18 and let me know when you're done.

19          And can we get that up on the screen.

20      A.  Okay.

21      Q.  Are you familiar with what's been presented to

22 you as Exhibit 5656?

23      A.  Yes.

24      Q.  Can you identify what this is?

25      A.  This is a page out of a chapter of the
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 1 handbook we discussed, which has a different name today

 2 but is the same handbook.  The chapter on continuum of

 3 regulatory responses was an effort by states to put

 4 together a continuum, a choice of regulatory responses

 5 when there could be a market conduct issue.  And it

 6 could be as simple as a call to a company and as

 7 extreme as a market conduct exam.

 8      Q.  What is the point with respect to what's

 9 included on this particular page of that section?

10      A.  So keeping in mind that what regulators want

11 to do is achieve compliance and encourage compliance,

12 what is on here is an emphasis on education of the

13 industry, telling them what the requirements are,

14 telling them what the expectations are.  And this

15 describes some of those ways to do that.

16      Q.  So forms of notice?

17      A.  Forms of notice.  It could be -- you can see

18 it in here, where the bullets are.  It could be a

19 formal bulletin.  It could be a letter.  It could be

20 information put on a Web site.

21      Q.  Okay.  I'd like to, if we can, just blow up

22 these two paragraphs here, the one beginning

23 "Alternatively" and "Practical examples of insurance

24 department communications."

25          Now, going if we can with the first paragraph
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 1 that talks about, "the issue may be of wider concern

 2 than a specific company, and the Department will want

 3 to convey its position more broadly," it identifies a

 4 number of ways in which a department of insurance can

 5 do that.  Do you see that?

 6      A.  Yes.

 7      Q.  And is the ways -- are the ways that are

 8 listed consistent with your experience with respect to

 9 having to give notice as a regulator?

10      MR. STRUMWASSER:  Objection.  This witness has no

11 experience that is on the record at least with respect

12 to California law about what a state agency may do.

13 The first bullet, for example, is prohibited,

14 explicitly prohibited by the APA.  The witness has no

15 expertise that is useful in this.  And to the extent

16 she is offering general expertise, it's irrelevant.

17      MR. VELKEI:  We'll get there, your Honor.  My

18 point is just simply, is what's reflected in the

19 handbook consistent with her experience as different

20 ways to give notice.

21      THE COURT:  I'll allow it.

22      THE WITNESS:  I'm sorry.  Can I have the question

23 back?

24      MR. STRUMWASSER:  Let's make it the very last

25 question that he rephrased.
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 1      THE COURT:  Yes.

 2          (Record read)

 3      THE WITNESS:  Yes, my experience both in Ohio and

 4 being familiar with other state regulators.

 5      MR. VELKEI:  I think Mr. Strumwasser may have

 6 anticipated where I was going next.

 7      Q.  The Department has taken the position in this

 8 case that CDI cannot provide such forms of notice

 9 because of the prohibition of underground regulations.

10 Have you heard that term used before?

11      A.  I have.

12      Q.  The Department's position that they're taking

13 in this case about what the Department can and cannot

14 do, is that consistent with your experience in

15 monitoring California and the various forms of notice

16 that the Department has utilized in the past?

17      A.  No, because the California Department has

18 issued bulletins.

19      Q.  Why don't we take a look at the next slide in

20 order if we could.  And that would be Slide 5.

21          All right.  So what is being reflected on this

22 particular slide, Ms. Stead?

23      A.  The two bullets on this slide are a couple of

24 examples of ways that insurance regulators provide

25 notice to the industry.
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 1      Q.  Are we talking about insurance regulators

 2 generally, or are we talking specifically about CDI?

 3      A.  The second bullet has specific examples from

 4 CDI.

 5      Q.  Let's start, if we, can on educational

 6 initiatives.  When you reference educational

 7 initiatives, what do you mean by that?

 8      A.  Generally, speaking engagements that

 9 regulators will make to industry organizations.  For

10 example, I believe Towanda David testified that she had

11 presented to industry organizations.  As I mentioned

12 earlier, the California Department market conduct

13 division is a regular faculty member at the IRES

14 Foundation's market regulation school.  And that's two

15 days where the regulators are face to face with

16 industry, presenting, speaking about their state,

17 meeting one on one with industry.

18      Q.  So it is in fact your personal experience that

19 California has utilized educational initiatives as a

20 way to give notice about how it perceives compliant

21 behavior?

22      A.  Yes, that would be two examples.

23      Q.  I'd like to show you, if I could, some

24 testimony from Ms. David.  And I'd like to see if this

25 is the testimony that you're referring to.
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 1          So if we could turn to that testimony.  And

 2 directing your attention to the beginning at Line 12.

 3                    Question:  "Just noticing

 4          under 'Professional Organizations,'

 5          we've talked about the IRES Foundation.

 6          And you mentioned that you're a faculty

 7          member.  States, 'The Foundation's

 8          mission is to assist in the development

 9          of educational and training opportunities

10          for professional insurance regulators

11          as well as educating the private sector

12          about state insurance regulation.'

13          Do you think it's important to educate

14          the private sector about state insurance

15          regulations?"

16          And then if we could move on to the next page

17 to see the witness's answer.

18                    "Yes, I think it's helpful."

19                    Question:  "Do you think it's

20               important?

21                    "Yes."

22                    "Why do you think it's

23               important?"

24                    "Gives them a better

25               understanding of our expectations
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 1               as regulators in complying with

 2               the law.'"

 3                    Question:  "Why is that

 4               important?"

 5                    Answer:  "For compliance."

 6                    Question:  "You have to know

 7               what's expected to comply?"

 8                    Answer:  "It's helpful, yes."

 9          Is this the testimony that you were relying

10 upon when you referenced testimony from Ms. David?

11      A.  Yes, this is the testimony.  And I agree with

12 her testimony that you just read.

13      Q.  Okay.  Let's go back to Slide 5, if we could.

14 Now, counsel for the Department has suggested just a

15 few minutes ago that the Department of Insurance is

16 prohibited from issuing formal bulletins to the

17 industry about its expectations around compliance.  Is

18 that consistent with your understanding and review?

19      MR. STRUMWASSER:  Objection.  That

20 mischaracterizes exactly what I said.  The first bullet

21 on the prior slide says that one of the things that the

22 Department should do is issue a formal bulletin to

23 clarify the Insurance Department's interpretation of a

24 specific law.

25          The Department can issue bulletins.  For
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 1 example, the Department can issue a bulletin saying,

 2 "Hey, heads up.  The legislature just adopted this

 3 rule."

 4          What the Department cannot do, and I don't

 5 understand this witness to have anything to say about

 6 that from just an experience point of view, but what

 7 the Department is specifically prohibited from doing by

 8 both the Administrative Procedure Act and by case law

 9 is say, "This is an ambiguous statute.  Here's how we

10 read it."

11      MR. VELKEI:  Okay.

12      Q.  So is -- what Mr. Strumwasser has said is the

13 standard that California is prohibited -- forgive me.

14 Let me just read that:

15                    "Specifically prohibited

16               from doing, under both the

17               Administrative Procedure Act

18               and by case law, is say, 'This

19               is an ambiguous statute.  Here's

20               how we read it.'"

21          Is that consistent with your review of

22 bulletins issued in California, that statement by

23 Mr. Strumwasser.

24      MR. STRUMWASSER:  Objection, irrelevant.

25      THE COURT:  Overruled.
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 1      THE WITNESS:  No, I think these are examples of

 2 where they've done -- and I understand all regulators

 3 are challenged with not issuing regulations that go

 4 beyond their statutory authority.  But these are

 5 examples where California has provided notice to the

 6 industry of their position on issues.

 7      MR. VELKEI:  Q.  Okay.  Let me put in front of you

 8 what's been previously entered into evidence as Exhibit

 9 5624, and that's referenced up on the slide so we'll

10 start there.

11          Have you seen 5624 --

12      A.  Yes.

13      Q.  -- before?

14          Can you explain what's happening here?

15      MR. STRUMWASSER:  Objection, there's nothing

16 involving any expertise here.  She's being asked to

17 read this and explain it.  There's no foundation she

18 knows anything more about this than what she's going to

19 get off the page.

20      MR. VELKEI:  Q.  Ms. Stead, can you explain why

21 you think this particular exhibit is relevant to the

22 conclusions you're rendering in this case?

23      A.  The issuance of this bulletin by the

24 Department is consistent with what I mentioned earlier

25 about the importance of education.  It's consistent
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 1 with what regulators do to put the industry on notice.

 2          In this case, the Department is reminding the

 3 industry about certain laws that need to be complied

 4 with.  They're also giving sort of a heads-up to the

 5 industry that certain benefit denials are not

 6 appropriate and that certain services are expected to

 7 be covered going forward.

 8      MR. VELKEI:  I'd like to mark for identification

 9 as next in order -- I believe it's 5609, your Honor.

10      THE COURT:  57.

11      MR. VELKEI:  -- 5709 are copies of other bulletins

12 referenced in this slide.  And these were taken off the

13 Department Web site, your Honor.

14          (Respondent's Exhibit 5709 marked for

15           identification)

16      MR. VELKEI:  Q.  So why don't you take a moment to

17 review 5709, and let me know when you're done.

18      A.  Okay.

19      Q.  What is 5709?  Do you recognize it?

20      A.  Yes.

21      Q.  What is it?

22      A.  The first one --

23      Q.  Just generally.

24      A.  Just generally?  Oh.  These are other examples

25 or bulletins -- or sometimes they're called notices --
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 1 that the California Department of Insurance has issued

 2 to the industry to give them notice of different

 3 things, to educate them, if you will.

 4      Q.  Where did you obtain these bulletins?

 5      A.  These are on the Web site.

 6      Q.  Directing your attention to the Department's

 7 position that the Department cannot clarify things that

 8 are ambiguous or unclear, could you point the Court to

 9 what, in your opinion, refutes or contradicts that

10 position that the Department has taken in this

11 proceeding?

12      MR. STRUMWASSER:  I object.  This is -- the

13 documents will now be in evidence.  That's fine.  This

14 is just a matter for briefing.  This witness offers no

15 expertise.  There's nothing about this witness or her

16 experience that illuminates this question.

17          We will brief at length exactly what the

18 Department may or may not do.  They can do the same.

19          Ms. Stead, if she has anything to offer,

20 counsel can participate in that briefing.  This is

21 about legal argument that belongs in a brief.

22      MR. VELKEI:  This is not about legal argument.

23 this is about the practice of regulators in situations

24 where a statute is unclear, the various methods

25 available to clear up any issues and make public a
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 1 department's interpretation.

 2          What the Department has done today and with

 3 other witnesses is put precisely at issue their ability

 4 to do so.

 5          Ms. Stead's point in this slide and the next

 6 one is there is a variety of methods the Department has

 7 actually utilized in providing notice and, in

 8 particular, when a statute was unclear or ambiguous.

 9          So it is very much at issue.  The Department

10 has put it at issue with our witnesses and in their own

11 witnesses.  And Ms. Stead is offering some expertise on

12 what regulators really do in these situations,

13 including CDI.

14      MR. STRUMWASSER:  What the Department may do is a

15 legal question.  If it has over the last ten years --

16 one of these goes back to 2002 -- done something

17 different, that is of no moment here because a

18 recommendation from this witness that the Department

19 should again violate the law would not be particularly

20 helpful here.

21      MR. VELKEI:  Your Honor --

22      THE COURT:  Wait.

23      MR. STRUMWASSER:  This is ultimately, if there is

24 a legal obstacle to interpreting -- and I think your

25 Honor knows that there is generally a legal obstacle to



24253

 1 interpreting laws in non-rulemaking proceedings -- then

 2 it doesn't matter what we did in the past or how this

 3 witness interprets it.

 4          If there is not, then the documents are in.

 5          But this witness's testimony about whether or

 6 not these documents are permitted under the law,

 7 particularly given the fact that she has not been

 8 qualified as an expert on the APA, is irrelevant and

 9 improper opinion.

10      MR. VELKEI:  This witness is offering testimony on

11 what is the practice of regulators in this situation,

12 is relying on the examiners handbook, which California

13 participated in preparing, that specifically gives

14 regulators broad latitude and is basically evidencing

15 and commenting on the particular forms of notice that

16 in fact the Department has done.

17          And I will note for the record that, while

18 Mr. Strumwasser suggests this was a practice that

19 occurred ten years ago, there is one as recently as

20 April of 2011, your Honor.

21      THE COURT:  I'm going to allow her to testify

22 about this.

23          I'm also going to allow you to argue that it

24 was inappropriate for them to do this and they

25 shouldn't do it.  In the matters that came up here, one
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 1 of these is specifically related.  So I'm going to let

 2 her go ahead.

 3      MR. VELKEI:  Thank you, your Honor.

 4          Is there a question --

 5      THE COURT:  Is there a question pending?

 6          (Record read)

 7      THE COURT:  I'll allow it.

 8      MR. VELKEI:  Thank you, your Honor.

 9      THE WITNESS:  The first document is a notice

10 issued by the Department in November 2002.  And it does

11 a couple of things.  It puts the industry on notice

12 that there are some new regulations with respect to

13 rating for automobile insurance.

14          On the second page, the Department goes on to

15 make a clarification.  According to the bulletin, the

16 Department has found that some insurers may be unclear

17 on certain issues related to rating.

18      MR. VELKEI:  Q.  Can I stop you there, and could

19 you point to the Court what in particular that you're

20 referring to on the second page.

21      A.  The paragraph beginning "Additionally."  So

22 during the routine review, which presumably will be

23 rate filings, the Department has discovered that some

24 insurers may be unclear on certain issues related to

25 rating, and then the Department goes on to clarify what
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 1 should be in those rate filings and how certain issues

 2 like driver safety points should be handled.

 3      Q.  Now, the position that the Department took in

 4 this particular bulletin, is that consistent with your

 5 understanding of what regulators should do in those

 6 circumstances?

 7      A.  Yes, primarily because it furthers the goal of

 8 compliance.  The more information you can get out there

 9 to the industry as to what they should be doing, the

10 more likely you're going to have broader compliance.

11      Q.  All right.

12      A.  The other thing that was helpful here is they

13 actually give the name of a contact at the Department

14 and contact information for further questions, which is

15 always nice if you are the industry trying to figure

16 out who to call.

17      Q.  Okay.  Terrific.  If you could turn to the

18 next bulletin dated January 3rd, 2007, and describe

19 what's reflected there.

20      A.  This is again an effort by the Department to

21 remind the industry that there has been a new statute

22 enacted prohibiting gender discrimination in certain

23 aspects of insurance.

24          After it notifies the industry about that, the

25 Department goes on to explain that they're going to
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 1 accept consumer complaints on this issue.  And they

 2 provide some guidance, some advice to the industry

 3 about how the Department will look at those complaints

 4 when they come in.

 5      Q.  And, finally, the third bullet point dated

 6 April 11th, 2011, issued by the current Commissioner,

 7 Steve Jones --

 8      MR. STRUMWASSER:  Try again.

 9      MR. McDONALD:  Dave Jones.

10      MR. VELKEI:  Q.  -- Dave Jones, could you identify

11 for the Court and point out what language supports your

12 view that, in fact, if there is an ambiguity or a lack

13 of clarity in a particular statute, that the Department

14 can and should offer guidance on how to apply or

15 interpret that statute.

16      A.  Actually, the first paragraph of the bulletin,

17 the Department states that the purpose of this is to

18 provide legal clarity on these issues.  And the issues

19 arose because, when the Dodd-Frank Act was enacted

20 after the financial issues, there are provisions in

21 that federal law that directly relate to reinsurance

22 and a few other insurance matters.

23          The Department has seen a conflict between

24 that law and to the state laws.  And in this bulletin,

25 they are advising the industry how they will apply the
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 1 state laws going forward in light of the federal law.

 2      Q.  Did you have occasion to look to see if there

 3 were any bulletins issued by the Department on the need

 4 to include IMR language on an EOB?

 5      A.  I did.

 6      Q.  What did you conclude?

 7      A.  I didn't see anything.

 8      Q.  How about how CDI construes a contested or

 9 denied claim under 10123.13(a), did you see any

10 bulletins issued by the Department with regards to the

11 position it's taken in this litigation?

12      A.  No.

13      Q.  How about the Department's position in this

14 litigation that an insurer must send a written

15 acknowledgment letter on a paper claim, is there any

16 notice or bulletin that was provided by the Department

17 in that regard, to the best of your knowledge?

18      A.  No, I haven't seen anything.

19      Q.  How about the Department's position as

20 reflected in the testimony of Mr. Cignarale that they

21 were holding at least this insurer to a standard of

22 zero tolerance, zero error?  Did you see any bulletin

23 or notice on the Department Web site that reflected the

24 Department's position?

25      A.  No.
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 1      Q.  Did you see anything on the Department's Web

 2 site that reflected that any of the buckets of alleged

 3 violations have been construed to be violations of

 4 Section 790.03?

 5      A.  No.

 6      Q.  Now, in fact the IMR notice that we discussed

 7 in Exhibit 5624 is very explicit in that instance of

 8 saying that that particular conduct is a violation of

 9 790.03 according to the Department, correct?

10      A.  Yes.  The Department's referencing that

11 section in this bulletin.

12      Q.  Just to close the loop, have you seen them

13 take that same position or issue any sort of similar

14 bulletin that has placed any of the charges at issue in

15 this case and notified the industry that they

16 considered them to be violations of Section 790.03?

17      A.  I have not seen any kind of a notice or

18 bulletin on that issue.

19      Q.  If we could turn then to the next -- before we

20 go there, are these the only forms of notice that are

21 available or have been utilized by Department of

22 Insurance?

23      A.  There are different methods of notice.

24 Bulletins or notices like this are relatively easy, if

25 you will, for insurance departments to issue to get
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 1 some widespread attention.

 2      Q.  Are there additional forms of notice beyond

 3 these?

 4      A.  Yes, there can be.

 5      Q.  Why don't we turn then to the next slide if we

 6 could.

 7          What's reflected here, Ms. Stead?

 8      A.  Insurance regulators not only enforce

 9 insurance laws, but they have administrative

10 regulations that they enforce as well.  And California,

11 like other states, has a formal rulemaking process.

12          With respect to this case, 790.10 provides

13 specific rulemaking authority for the Commissioner to

14 enact regulations or promulgate regulations in

15 accordance with that article.

16      Q.  So is it your opinion that, if the Department

17 wanted to promulgate additional regulations that would

18 address some of the issues in this litigation, it had

19 the power to do so under 790.10?

20      MR. STRUMWASSER:  Legal conclusion.

21      MR. VELKEI:  Asking for understanding.

22      THE COURT:  I'll allow it.

23      MR. VELKEI:  Thank you.

24      THE WITNESS:  Yes.  In all my years of looking at

25 insurance laws, that provision is common to give that
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 1 kind of rulemaking authority to the Commissioner.  And

 2 in fact, the Department has exercised it.

 3      Q.  Now, much was made with Dr. Kessler about the

 4 inconvenience in time associated with promulgating such

 5 additional regulations.  Do you think that is an

 6 appropriate excuse, in your opinion, not to promulgate

 7 such regulations with regard to the issues that are

 8 being addressed in this case?

 9      MR. STRUMWASSER:  Objection, not competent.

10      THE COURT:  Overruled.

11      THE WITNESS:  No.  The rule -- administrative

12 regulations generally have the force of law.  And state

13 law provides a process for promulgating those

14 regulations, which involves notice, hearing.  In some

15 states, like California and Ohio, there's another

16 agency that actually has to look at them or sign off on

17 them.

18          So, yeah, there's a process.  And there's some

19 time frames involved in that.  But if you want to -- as

20 a regulator, if you want to take a position on

21 something -- you need a new law, you need clarification

22 or a little more detail added, whatever's within the

23 scope of that authority -- that's the process you use.

24 That's what the legislature has provided for.

25      Q.  Now, you also reference here "Enforcement
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 1 actions without penalty" presumably as some form of

 2 notice available to and utilized by CDI.  Can you

 3 explain what you mean by that?

 4      MR. STRUMWASSER:  Just object again.  This witness

 5 has no expertise on a statute that does enable a

 6 regulator to apply penalties.

 7      THE COURT:  Overruled.

 8      THE WITNESS:  Another way in which regulators

 9 provide notice to the insurance industry comes up

10 sometimes in the course of -- it could be anything.

11 Could be investigating a complaint.  Could be an

12 examination.

13          But should issue comes up, and the regulator

14 realizes the company's not compliant and likely others

15 aren't as well.  So they want the action corrected

16 because they want compliance.  So they enter into a

17 settlement, a resolution of that matter with that

18 particular company.

19          It's a public action.  That puts the industry

20 on notice of the expectations.  And because it may be

21 an issue that either needs to be cleared up or there's

22 confusion or maybe the Department's never taken a

23 position on the issue before, you do the formal action,

24 but you don't impose the penalty.  You get the company

25 to correct their actions going forward.
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 1      Q.  You make reference here to, "In the matter of

 2 Blue Shield of California Life and Health Insurance

 3 Company, UPA-2011-00001, OAH No. 2011080142, can you

 4 explain generally why you've referenced that particular

 5 action under this bullet point?

 6      A.  I reference that case because that is an

 7 example of what I just described, an example that the

 8 Department did just recently.

 9      MR. VELKEI:  I'd like to mark as Exhibit 5710,

10 your Honor -- and we can do this all as one exhibit.

11 It probably makes sense -- the order to show cause in

12 that matter as well as the order and stipulation of

13 settlement.  If the Department wants it marked

14 separately, I'm happy to do that.

15      THE COURT:  Mark that as 5710.

16      MR. VELKEI:  5710.  Thank you.

17          (Respondent's Exhibit 5710 marked for

18           identification)

19      THE WITNESS:  Okay.

20      MR. VELKEI:  Q.  Do you recognize what's been

21 marked for identification as Exhibit 5710?

22      A.  Yes, I do.

23      Q.  And can you explain what's reflected in 5710?

24      A.  The first document is an order to show cause.

25 The Department, in this OSC, made allegations that Blue
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 1 Shield was not providing benefits for certain autism

 2 treatment, applied behavioral analysis treatment

 3 particularly, and had been in fact denying those

 4 coverage -- those benefits to children with autism for

 5 some time.

 6      Q.  How long had those been denials underway

 7 according to the allegations of this OSC?

 8      A.  The allegation is that it was happening for

 9 about four years.

10      Q.  Now, was this -- the subject matter of this

11 particular OSC, is that the same subject matter that's

12 addressed in 5624?

13      A.  Yes, appears to be.  Yes.  The bulletin talks

14 about applied behavioral analysis, yes.

15      Q.  Could you give us a little flavor for what

16 kind of treatment was being denied as alleged within

17 this OSC?

18      MR. STRUMWASSER:  Objection, irrelevant,

19 incompetent.

20      THE COURT:  Sustained.

21      MR. VELKEI:  Q.  How does this particular case,

22 the OSC and the order and stipulation that are

23 attached, reflect the point that you're making, that

24 the Department can utilize an enforcement action to

25 serve as notice to the industry, in such situations
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 1 would not assess a penalty?

 2      A.  It's actually a perfect example of it.  There

 3 have been allegations for some time that benefits were

 4 not being properly provided to children.  From the

 5 allegations in the OSC, you can see that there was some

 6 discussion and interaction between the regulator and

 7 the company.

 8          Before the OSC was issued, the bulletin was

 9 issued advising the industry in general about the need

10 to cover these services or this treatment.  And then

11 the order to show cause is issued with the formal

12 allegations.

13          And subsequently, just recently, actually, the

14 Department entered into a settlement with the company.

15 The Department entered settlement with the company, and

16 in doing so, the company has agreed to change its

17 provision of benefits going forward to make sure

18 there's an adequate network for these kinds of

19 services, and that was it.  There was no monetary

20 penalty.

21          But the whole thing serves as notice to the

22 industry that the Department expects these treatments

23 for autism as medically necessary and provided.

24      MR. VELKEI:  I'd like to mark as 5711 the press

25 release issued by Commissioner Jones in connection with
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 1 this particular matter.

 2      Q.  And please take a look at it if you would, and

 3 just identify for the Court any language that you think

 4 is significant in the conclusions or opinions you're

 5 rendering in this issue.

 6      THE COURT:  The press release is dated January

 7 31st, 2012.

 8          (Respondent's Exhibit 5711 marked for

 9           identification)

10      THE WITNESS:  Yes.  There's one paragraph in

11 particular that highlights what I've been talking

12 about.

13      MR. VELKEI:  Q.  Could you direct the Court to

14 which particular paragraph you're referring.

15      A.  The sixth paragraph, the one that says, "By

16 taking this action."

17      Q.  What in particular do you want to note for the

18 Court?

19      A.  That section that's highlighted, I mean, this

20 is, at the time of the settlement, now the regulator is

21 publicly informing the industry and the world, I guess,

22 that they've taken this action, that these kinds of

23 services for autism are required, they're medically

24 necessary.  It reminds the industry about what the law

25 requires.
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 1          So this is exactly what I've been talking

 2 about of a way to use both the notice and an

 3 enforcement action with no penalty to advise the

 4 industry of what they need to do.

 5      Q.  Have you had an opportunity in the course of

 6 your engagement to review the kinds of harm that are

 7 alleged in this case?

 8      MR. STRUMWASSER:  Objection -- I'm sorry,

 9 withdrawn.

10      THE WITNESS:  Yes.

11      MR. VELKEI:  Q.  Have you had an opportunity then

12 to compare it to some of the other kinds of harms that

13 were alleged in some of these other cases, including

14 this particular one?

15      A.  Yes.

16      Q.  In your opinion, how does the harm in this

17 particular case compare?

18      MR. STRUMWASSER:  Objection, irrelevant, not

19 competent.

20      THE COURT:  Want to be more specific?

21      MR. VELKEI:  Q.  In your opinion, which reflects

22 comparatively worse harm, this particular action in

23 which no penalty was assessed or the action that you're

24 testifying in here today?

25      MR. STRUMWASSER:  Objection, irrelevant, not
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 1 competent.

 2      THE COURT:  I'll allow it.

 3      MR. VELKEI:  Thank you, your Honor.

 4      THE WITNESS:  From a regulator's perspective, the

 5 failure to provide insurance benefits -- particularly

 6 in this case, we're talking about health insurance for

 7 children that we know have been diagnosed with a

 8 condition -- denial of insurance benefits is a

 9 significant harm and one that regulators try to protect

10 consumers against.

11          I mean, so that the loss of insurance benefits

12 is very significant.

13      Q.  How does that compare to the allegations of

14 this case, in your opinion as a former regulator?

15      A.  It's one of the most significant types of

16 harm.  So here we have the failure to provide benefits

17 for medical services as opposed to a lot of the

18 allegations in this case that implicate an alleged

19 failure to provide notice in some circumstances.  So

20 this is the type that's the most significant to

21 regulators.

22      Q.  To be clear, is the type of coverage at issue

23 coverage that the Department determined to be medically

24 necessary?

25      MR. STRUMWASSER:  Objection, irrelevant.
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 1      THE COURT:  I don't understand that question.  The

 2 paragraph that starts, "The Department of Insurance

 3 consistently overturned," and then the new bill passed

 4 seems to me to explain the history of what happened

 5 here.

 6      MR. VELKEI:  Well, so that's why I was trying to

 7 get into the details of the complaint a little bit,

 8 your Honor, just to sort of underscore the distinction.

 9      Q.  So coming back to this concept of how this

10 issue arose prior to implementation of the legislation

11 that the Court has referenced, what were the issues

12 that were being charged by the Department?

13      MR. STRUMWASSER:  This witness has nothing to

14 offer beyond reading the documents that have now been

15 marked.

16      THE COURT:  I know as much about it as anybody.

17 I'm not sure where you're going.  They were denying the

18 coverage, and the Department has taken the position

19 that they needed to cover it.

20          And then they passed the law that made it

21 required, very specifically to be covered, and the

22 insurance companies covered it.

23      MR. VELKEI:  But the law was prospective, your

24 Honor, not retroactive.  So the issue as reflected the

25 OSC was conduct that predated the implementation of
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 1 legislation.

 2      THE COURT:  It's true, but I --

 3      MR. STRUMWASSER:  But the relief was prospective.

 4      MR. VELKEI:  The relief for the legislation was

 5 prospective.  But the relief --

 6      THE COURT:  Let's move on.  I have some idea about

 7 what's going on here.

 8      MR. VELKEI:  Okay.

 9      Q.  So let's go, then, if we can turn back to

10 Slide 6.  What is the last point that's being

11 referenced here, procedure under 790.06?

12      A.  790.06 is a great tool for regulators.  It

13 provides the Commissioner with ability to identify

14 certain types of activity that should be proscribed or

15 prescribed and to make that conduct an unfair practice

16 under Article 6.5 so that -- if you look at 790.02,

17 what it says is that only the conduct that's proscribed

18 in that article or defined pursuant to that article is

19 actually an unfair practice.

20          790.06 gives the Commissioner a formal process

21 to make other types of conduct unfair trade practices.

22 Now, there's a procedure involved, involves some notice

23 and proceedings.  But you know, insurance laws

24 sometimes are old and sometimes new issues come up.

25 And this gives the Commissioner an opportunity to react
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 1 to those.

 2      Q.  Why the reference to this particular matter in

 3 the matter of the licenses and licensing rights of Life

 4 Insurance Company of North America?  Why have you

 5 included that reference under this particular bullet?

 6      A.  That's an example of a case in which the

 7 Department sought a declaration under 790.06.  The

 8 interest due on disability claims is in fact a

 9 violation of 790.03.

10      Q.  So the point being, if the Department wanted

11 to utilize this procedure here, it could have?

12      A.  Right.  A lot of insurance laws are not

13 designated as unfair trade laws or unfair trade

14 practices.  So this statute gives the Commissioner an

15 opportunity to say, for example, in this case, the

16 interest requirement on disability claims on failure to

17 pay that will be going forward an unfair trade

18 practice.

19      Q.  I'd like to turn if we can to the fourth

20 section of your report, which is labeled "CDI's

21 Arbitrary and Substantive Approach."  And I'd like to

22 just pause there for a moment if we could.  And if you

23 could describe for the Court what you mean when you say

24 "arbitrary and subjective."

25      A.  A regulator acts arbitrarily when they act in
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 1 an unprincipled manner.  It is something regulators

 2 strive to avoid.

 3      Q.  When you say "act in an unprincipled manner,"

 4 what do you mean by that?

 5      A.  It could be many things.  But not adhering to

 6 standards, inconsistent positions, to treating

 7 companies -- some companies differently than others

 8 without any standard or basis for doing so, taking new

 9 interpretations of laws for one company after another

10 company, inconsistent positions, not following the

11 Department or the regulator's own internal procedures

12 or policies.

13      Q.  Doesn't a regulator, in your opinion,

14 Ms. Stead, have significant discretion to act in

15 whatever way it sees fit?

16      A.  No.  A regulator has a lot of discretion.

17 It's not unfettered discretion.  And the exercised

18 discretion is bounded by the laws that give the

19 regulator authority and really by general principles of

20 regulation, fairness, objectivity.

21      Q.  Now I assume it's your opinion that there were

22 several aspects of this case that suggested CDI has

23 been arbitrary and subjective here?

24      A.  Yes.

25      Q.  I'd like to talk, if we can then about some of
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 1 the subject matters that were addressed in this section

 2 in your report.

 3          So if we could turn to the next slide in

 4 order, why don't you take a moment to look that over,

 5 and then let me know when you're ready.

 6      A.  Okay.

 7      Q.  You referred to the -- "Cignarale's initial

 8 penalty."  What do you mean by that?

 9      A.  That would be the 1.2, almost $1.3 billion

10 penalty that he testified was justified in this case.

11      Q.  Focusing if we can just upon the process that

12 was utilized to come up with that figure of

13 $1.29 billion, have you ever before seen a proposed

14 penalty in this range?

15      A.  No, not in insurance.

16      Q.  Anything close to it in health insurance

17 regulation that you've seen anywhere in this country?

18      A.  No.

19      Q.  The reference to a generic penalty for a

20 typical violation of particular provisions of Section

21 790.03, have you ever seen reference to this concept

22 prior to reviewing Mr. Cignarale's written testimony in

23 this case?

24      A.  No, you know, in some states there will be a

25 specific monetary penalty attached to a specific
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 1 statute, but I've never seen or heard of a regulator

 2 just making those up.

 3      Q.  Now, focusing on the bullet point, "Contrary

 4 to applicable regulations," how is it your view that

 5 the $1.3 billion number offered by Mr. Cignarale is

 6 contrary to applicable regulations?

 7      MR. STRUMWASSER:  Objection, this witness has no

 8 experience with 2695.12.  It's not based on Ohio law.

 9 It's not based on the modeled rules.  This is just a

10 law school graduate who comes to California and reads a

11 regulation.  This is not proper expert testimony, at

12 least not from this witness.

13      MR. VELKEI:  Maybe I ask a foundational question.

14      THE COURT:  All right.

15      MR. VELKEI:  Q.  Have you had an opportunity to

16 review the factors in 2695.12?

17      A.  Yes.

18      Q.  Are those factors that are articulated there

19 any different from what most regulators utilize in

20 determining whether and what amount of penalty to

21 assess?

22      MR. STRUMWASSER:  Ambiguous, what most regulators

23 employ.  Is it or is it not in some other jurisdictions

24 statutory or regulatory law that she has experience

25 with?
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 1      THE COURT:  I'll allow it.

 2      MR. STRUMWASSER:  My question or his?

 3      THE COURT:  Your question.

 4      MR. VELKEI:  Thank you.

 5      Q.  The factors that are specified in 2695.12, are

 6 those consistent with what most regulators in your

 7 experience utilize in assessing whether and what amount

 8 of penalty to assess?

 9      A.  Yes.  Generally those are the factors.  I've

10 seen those -- I've applied those in Ohio.  I've seen

11 them in statutes.  They are the general considerations

12 that regulators think about.

13      Q.  Okay.  Why is it your opinion that -- when you

14 state here, "The application of those factors ends

15 rather than starts the analysis," why is that of

16 concern to you?

17      MR. STRUMWASSER:  Objection.  This witness has no

18 experience interpreting this law or any analogous

19 regulation or statute.

20      THE COURT:  Overruled.

21      MR. VELKEI:  Thank you, your Honor.

22      THE WITNESS:  When you read the regulation, you

23 see that the factors there are things that the

24 Commissioner is supposed to consider with respect to

25 the individual licensee's conduct.
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 1          The application of those factors in the

 2 process Mr. Cignarale used occurred afterwards.  After

 3 he developed a generic penalty and started with that

 4 number, then he applied the factors.  And that isn't

 5 what the regulation provides for.

 6      MR. STRUMWASSER:  I move to strike "that isn't

 7 what the regulation provides for."

 8      THE COURT:  All right.  I'll strike it.

 9      MR. VELKEI:  Q.  Let me ask you, the factors that

10 are reflected in 2695.12, typically when a regulator's

11 assessing whether to impose a penalty, do they go

12 through this process of coming up with this so-called

13 generic penalty prior to applying those kinds of

14 factors, or do they immediately go to application of

15 the factors that we're discussing and are reflected in

16 2695.12?

17      MR. STRUMWASSER:  Objection.  Absent evidence that

18 some other regulator she's talking about has a 2695.12,

19 she has no experience in whether a regulator first

20 considers something and then looks at the regulation or

21 does it in some other order.

22      MR. VELKEI:  Your Honor, she's testified that

23 these are factors that many regulators apply, including

24 herself.  So I'm asking, "As a regulator, when you're

25 looking at whether to assess a penalty, do you start
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 1 with this whole scheme of a generic penalty, or do you

 2 apply the factors from the outset?"

 3          And she's established very much that she has

 4 the experience and foundation to answer such a basic

 5 question.

 6      MR. STRUMWASSER:  The pending question is, "Do you

 7 first consider the factors and then look at the

 8 regulation, or do you first look at the regulation then

 9 consider the factors?"  She has no experience in that

10 pivotal requirement that there be a regulation.

11      MR. VELKEI:  The question was, typically, when a

12 regulator's assessing or coming up with whether to

13 impose a penalty, do they go through this process of a

14 so-called generic penalty and only then apply the

15 factors, or do they go immediately to an application of

16 the factors?

17          That was well within her ability to answer.

18      MR. STRUMWASSER:  It's the sequence.  The argument

19 is a sequencing argument which assumes the existence of

20 a regulation she's never encountered in any other case.

21      MR. VELKEI:  That's not her testimony.  And, your

22 Honor, what we're trying to --

23      THE COURT:  She said that she has encountered

24 similar things.  So I'll allow it as similar.

25 Understand they're not exact.
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 1      MR. STRUMWASSER:  I don't want to argue.  Just so

 2 it's clear what my point was, you have here a

 3 regulation -- these guys have an argument that

 4 Mr. Cignarale first did something and then applied the

 5 regulation.

 6          His question that's pending right now goes

 7 exactly not to whether it's Mr. Cignarale correctly

 8 applied those factors but whether he did something

 9 wrong in first doing something and then looking at the

10 regulation.  And it is the absence of any experience

11 with a regulation that is a necessary predicate of her

12 competence to answer the question.

13      MR. VELKEI:  I don't even understand that.

14      THE COURT:  Overruled.

15      MR. VELKEI:  Can we try to have that read back?

16          And maybe it's time to take a break after

17 this, your Honor.  It's really -- it's up to the Court.

18          (Record read)

19      THE COURT:  Do you understand the question?

20      THE WITNESS:  Yes.

21      THE COURT:  Okay.

22      THE WITNESS:  Those are the factors that

23 regulators typically apply to the individual licensee's

24 conduct, you know, the harm, the complexity, prior

25 violations, those types of things.
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 1          As I've said before, I've never seen or heard

 2 of a process where regulators make up generic penalties

 3 for specific violations when those penalties are not

 4 already specified by the legislature.

 5          So the answer is no.  You apply those kinds of

 6 factors to the individual licensee.

 7      MR. VELKEI:  Q.  Did you attempt to determine

 8 whether in fact there was any authority to support the

 9 process that Mr. Cignarale undertook in calculating the

10 proposed penalty in this case?

11      A.  Yes.

12      Q.  What was your conclusion?

13      A.  I didn't find any support for it.

14      Q.  Now, just to finish this section, you

15 reference here "Applies unspecified factors outside of

16 2695.12."

17          First of all, what is being referenced here?

18 And my second question would be why is that a concern?

19      MR. STRUMWASSER:  Compound.

20      THE COURT:  She's an expert.

21      THE WITNESS:  Mr. Cignarale testified that he

22 applied some factors in addition to those in 2695.12.

23 When asked, he was unable to identify what those

24 factors were.

25      MR. VELKEI:  Q.  Why does that trouble you?
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 1      A.  Because it's just this unknown consideration

 2 that no one is privy to.  We don't -- it's not --

 3 clearly it's something not in the regulation, yet he

 4 can't tell us what it is.  I mean that -- I mean, that

 5 strikes me as being arbitrary if you're going to impose

 6 or consider factors that you can't even articulate.

 7      MR. VELKEI:  Is this a good time for a break, your

 8 Honor?

 9      THE COURT:  Sure.  15 minutes.

10          (Recess taken)

11      THE COURT:  Let's go back on the record.

12      MR. VELKEI:  Thank you, your Honor.

13          Jason, could you put that slide back up on the

14 screen.

15      Q.  All right.  So what I'd like to do is focus on

16 this question and answer which was taken from

17  Mr. Cignarale's testimony.

18                    Question:  "So this whole

19               concept of a generic violation

20               and assessing a dollar amount

21               from which we then move up and

22               down for PacifiCare, this whole

23               construct is designed only for

24               PacifiCare in this case, correct?"

25                    Answer:  "It's currently --
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 1               was designed by me for PacifiCare."

 2          I'm assuming that that is a problem from your

 3 perspective?

 4      A.  That statement is very disturbing.

 5      Q.  Why?

 6      A.  The Department has designed a brand-new

 7 process for determining the amount of a penalty that

 8 Mr. Cignarale agrees has never been used before.  There

 9 has been no new law, no new legislation.  So it makes

10 just no sense to me that you would have a completely

11 different process for one company.

12          And if you mentioned the word "arbitrary"

13 before, that's the height of treating one company

14 differently than the rest of the industry if you're

15 going to come up with a brand-new penalty process just

16 for that one company.

17      Q.  In your experience as a former regulator as

18 well as a lawyer in private practice, have you ever

19 seen a department of insurance take a position

20 designing a process for calculating methodology or

21 calculating a penalty that is specific to that

22 particular licensed entity?

23      MR. STRUMWASSER:  Objection, no evidence that this

24 witness has any experience in a penalty case that is

25 even remotely comparable.
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 1      MR. VELKEI:  Your Honor, from our perspective, I

 2 mean the Court -- the Department had an opportunity to

 3 voir dire Ms. Stead and determine whether -- challenge

 4 her qualifications.  The Court determined after that

 5 cross-examination that the Court considered that

 6 Ms. Stead was an expert.

 7          My view is these objections are really focused

 8 on cross-examination.  She is a regulator.  She

 9 assessed penalties.  She's with the NAIC; there's been

10 discussion of penalties.

11          The idea -- you know, with a broad level of

12 experience, the question is simply has she ever seen a

13 regulator do this before.

14      THE COURT:  Can you read the question, please.

15          (Record read)

16      THE COURT:  Overruled.

17      MR. STRUMWASSER:  Just for the record, your Honor,

18 this witness has not testified that she has any

19 experience in administering penalties.

20      THE COURT:  Okay.

21      THE WITNESS:  The answer to the question is no.

22 In fact, it's contrary to regulators -- what regulators

23 do.  Regulators try very hard to be consistent in their

24 enforcement of the law, and that -- including the

25 application of penalties.
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 1          And one of the challenges is always to make

 2 sure you're considering a specific case -- facts of the

 3 case in relation to what you've done in other cases.

 4          And one of the things that comes up is that

 5 regulators will take a position because they have --

 6 against the company or impose a penalty because they

 7 have done so in another case and they need to be

 8 consistent.

 9      MR. VELKEI:  Q.  Turning if we can to the next

10 slide, you make the point that there's no analysis to

11 justify the generic penalties that Mr. Cignarale

12 calculated.  Could you explain what you mean by that?

13      A.  Setting aside the question of whether they

14 should have set a penalty for any of these alleged

15 allegations, what was also concerning to me is his

16 failure to discuss the amounts of those penalties or

17 how he arrived at those penalties, the severity of

18 those issues with anyone else in the Department.

19      Q.  Let me just stop you there.  So are you

20 relying upon the question and answer here:

21                         "To be clear, you

22                    didn't discuss with anyone

23                    other than counsel your

24                    philosophy on assigning these

25                    values for generic violations
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 1                    in each of these categories,

 2                    correct?"

 3                         Answer:  "Correct."

 4          Is that the testimony that you're relying

 5 upon?

 6      A.  Yes.

 7      Q.  Now, isn't it sufficient that Mr. Cignarale is

 8 the authorized representative to speak on behalf of the

 9 Department in this proceeding?

10      A.  No.  I would have expected someone even in his

11 position -- and granted he's at a senior position.  I

12 would have expected him to consult with others in the

13 Department that have experience in enforcement actions,

14 in penalties, in health insurance.

15          Any insurance department has a lot of

16 institutional knowledge from which you could draw.  So

17 I was very surprised that he did not have those

18 conversations.

19      Q.  What is the danger, in your opinion, in

20 failing to have those kinds of conversations with

21 others at the Department?

22      A.  By not taking advantage of that what I'm

23 calling institutional knowledge, you may not get the

24 benefit of what the Department has done in other cases.

25 And particularly if you're not -- you, yourself, the
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 1 person making the determination is not terribly

 2 familiar with some of the other actions.

 3      Q.  You seem to make that point, that he makes

 4 this conclusion based on limited experience in health

 5 insurance regulation.  Is that the point you're making

 6 down below, down below the quotation?

 7      MR. STRUMWASSER:  Excuse me.  I think that

 8 mischaracterizes her prior answer.  She has not yet

 9 said that he had limited experience.  If that's her

10 testimony, then I think we ought to hear it from her.

11      THE COURT:  I'm sorry.  May I hear the question

12 back.

13          (Record read)

14      THE COURT:  Overruled.

15      THE WITNESS:  Yes.

16      MR. VELKEI:  Q.  What is that based upon,

17 Ms. Stead?

18      A.  When he testified as the head of market

19 conduct, it was very surprising to me that he was not

20 familiar -- more familiar with the terms of some of the

21 major market conduct settlements that his department

22 had participated in.

23      Q.  Can you give some specific examples of where

24 you think he should have had a broader based knowledge?

25      A.  There was the Blue Shield settlement, there
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 1 was the United multi-state.  The MEGA Life multi-state

 2 was one that was a -- that surprised me.

 3      Q.  Why was that one in particular a surprise to

 4 you?

 5      A.  When a multi-state settlement is reached --

 6 when there's been an examination by multiple states of

 7 an insurance company, there's always the sort of lead

 8 states.  And those states essentially run and conduct

 9 the examination and then report it out.

10          Then to resolve that, there's the multi-state

11 settlement and other states that can choose to be on or

12 not, like California did with United.

13          What was different about MEGA which surprised

14 me about Mr. Cignarale's testimony is that California

15 did not just sign on to MEGA Life's settlement.  They

16 agreed -- and you have to do this voluntary; you're not

17 forced to do that.  They agreed to be a monitoring

18 state.  There are six monitoring states.

19          So those states are responsible for making

20 sure the company implemented the corrective actions

21 that were required and were responsible for monitoring

22 the outcome of the reexamination.

23          So to not know that his department had that

24 monitoring role in a market conduct examination and

25 resolution was surprising to me given his position.
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 1      MR. STRUMWASSER:  Your Honor, just going forward,

 2 I know there's no pending question.  But we're now

 3 getting brand-new opinions that were not in the written

 4 report.  And I am just alerting your Honor and

 5 Mr. Velkei that that is a concern to us.

 6          I'm not going to raise it with respect to the

 7 last question, but that is an issue that I'm about to

 8 raise now.

 9      MR. VELKEI:  I don't know where that's coming

10 from, your Honor.  This is well within the confines of

11 the written report we submitted.

12      Q.  Continuing on with the either the lack of

13 understanding or awareness of the MEGA settlement with

14 Mr. Cignarale, is there anything in particular in

15 addition about that particular settlement that would

16 surprise you that he didn't understand or have any

17 knowledge of?

18      MR. STRUMWASSER:  Excuse me.  I don't think this

19 settlement is even referenced in the report, and

20 certainly no conclusions about the settlements in

21 Mr. Cignarale's direct expertise in reference to the

22 report.

23      THE COURT:  All right.  So where in the report are

24 you referring to?

25      MR. VELKEI:  We're talking about the fact that the
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 1 opinions stated with regard to the calculation of the

 2 $1.29 billion number was arbitrary and not based upon

 3 objective standards.  And there are a variety of things

 4 that are discussed in there, and one of them is the

 5 failure to analyze the generic penalties.

 6          Mr. Cignarale was the gentleman that did that.

 7 The stipulation of the parties didn't require that

 8 every single settlement that was going to be discussed

 9 had to be included within the report but simply the

10 broad outlines, the particular conclusions that she was

11 rendering needed to be included in the report.  And the

12 details supporting them could be presented in live

13 testimony as opposed to a written testimony, which the

14 Department elected to do.

15      MR. STRUMWASSER:  The stipulation specifically

16 says "no new opinions."

17      MR. VELKEI:  This is not a new opinion.

18      MR. STRUMWASSER:  She has said nothing in the

19 document about this settlement.  She has not said

20 anything about Mr. Cignarale's familiarity with it.

21 This is new opinion that she is now expressing for the

22 first time.

23      THE COURT:  So is this related to the statement

24 that it was based on limited experience in health

25 insurance regulations?



24288

 1      MR. STRUMWASSER:  That's not in there either.

 2      MR. VELKEI:  Your Honor, the conclusion is that

 3 the calculation of a penalty here was arbitrary.

 4          We can stop this proceeding, and I can go

 5 through and read each individual sentence.  But the

 6 point of the stipulation was that the conclusions

 7 needed to be included in the report.

 8          The support for those conclusions did not need

 9 to be included in the report but could be presented

10 either via live testimony or in a written testimony.

11 We've elected a different form from the Department.  It

12 was not the requirement that every single settlement

13 that would be referenced here would be included in the

14 written report.

15      MR. STRUMWASSER:  Let me offer a partial agreement

16 with Mr. Velkei.  Why don't we defer this question and

17 let Mr. Velkei go back tonight and come back in the

18 morning with his new questions if he wants to ask it

19 after being able to recite to your Honor the relevance.

20      MR. VELKEI:  This is really disruptive.  We

21 indulged the Department's counsel on this supposed

22 effort to voir dire Ms. Stead.  And it was utilized to

23 spend an hour of free cross-examination in the midst of

24 my direct.

25          Now Mr. Strumwasser says I should suspend this
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 1 line of questioning to go back and assure him that the

 2 particular reference to MEGA is in the report?  It

 3 doesn't need to be included in the report, your Honor.

 4      THE COURT:  No, but it needs to be related to

 5 something.

 6      MR. VELKEI:  It's related to the fact that the

 7 calculation, the methodology utilized by Mr. Cignarale

 8 was arbitrary.  Why?  One of the reasons is because

 9 this concept of generic penalties, there was no

10 analysis associated with that.

11          And it is the height of arbitrariness if it's

12 not being discussed with others at the Department and

13 if the witness who is offering that testimony doesn't

14 even have knowledge about the key settlements in the

15 State of California.

16          So it goes to whether in fact the process by

17 which Mr. Cignarale, who is purported to be the one

18 that came up with this, whether that process is a

19 reasonable one or an arbitrary one.

20          So Ms. Stead's point here is simply that, if

21 the person who is coming up with the process doesn't

22 even have familiarity with the largest settlements in

23 California, then it only supports the point that this

24 is not a reliable methodology, and it is being

25 arbitrary, designed specifically for this particular
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 1 case.

 2      MR. STRUMWASSER:  Mr. Velkei is correct.  That is

 3 the point.  It is the point that is supposed to be in

 4 the report.

 5          Paragraph 8 of the stipulation says, "The

 6 reports contemplated in..." et cetera, "shall contain

 7 the substance of each witness's direct testimony."

 8          Then the second sentence says, "Each party

 9 will be free to present direct live testimony during

10 the hearing subject to the authority of ALJ."

11          The last sentence of Paragraph 8, "No new

12 opinions should be presented in oral direct testimony

13 except as set forth in the reports referenced herein or

14 in response to rebuttal expert reports contemplated in

15 Section 4."

16      MR. VELKEI:  These are not new opinions.  But to

17 indulge the Department yet again in this obstreperous

18 behavior, on Page 3, your Honor, it says at the very

19 last sentence, "In addition, at no point during the

20 process does Mr. Cignarale take into account recent

21 penalties imposed on other insurers."  That would

22 include MEGA, which, as I was about to list is the

23 largest such penalty ever assessed against a health

24 insurer.

25          The idea that the head of the Department
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 1 wouldn't even ever known about it supports the point

 2 that this is arbitrary.

 3      THE COURT:  I'll let it go to that.

 4      MR. VELKEI:  Thank you, your Honor.

 5          So I can't at this point remember whether

 6 there was a question or not.

 7          So --

 8          (Discussion off the record)

 9      MR. VELKEI:  Q.  The fact that Mr. Cignarale

10 didn't know about the MEGA settlement, you've mentioned

11 the fact that it concerned you because California was

12 one of the states monitoring compliance.  Is there

13 anything in addition of significance about that

14 particular settlement?

15      MR. STRUMWASSER:  Asked and answered.

16      MR. VELKEI:  Anything else?  You jumped in the

17 moment I asked that question.

18      THE COURT:  Overruled.  And if you -- gentlemen,

19 stop.

20      MR. VELKEI:  Thank you, your Honor.

21      THE WITNESS:  Yes, it is the largest penalty I'm

22 aware of against a health insurer.  What else is

23 different is that there was a lot of publicity and

24 knowledge within the regulatory world about this

25 settlement because it was so large.
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 1          And of course, as I mentioned, the fact that

 2 California chose to be a monitoring state, that, too,

 3 makes it surprising that he wasn't aware.

 4      MR. VELKEI:  Q.  Now, given the fact that the

 5 Department ultimately is not recommending to the Court

 6 that she impose a penalty of $1.29 billion, are your

 7 criticisms around the calculation of that number -- I

 8 mean, couldn't one argue no harm no foul; if they're

 9 not going to use that number, then those criticisms

10 aren't really meaningful to your presentation or your

11 opinions?  Do you agree with that?

12      A.  No.

13      Q.  Why not?

14      A.  The final recommendation of 325 million is

15 related to the original 1.29 proposed penalty in that,

16 while Mr. Cignarale has recommended a reduction from

17 that first number, he uses that extraordinarily high

18 penalty amount, 1.29 billion, to frankly justify the

19 325 million recommendation.  So I think they are

20 related.

21      Q.  Are you any more comfortable, Ms. Stead, with

22 the recommended penalty of $325 million as a fair and

23 appropriate penalty in this case?

24      A.  No, not in this case.

25      Q.  Why don't we turn to the next slide if we
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 1 could.

 2          Now, in this particular slide, you've --

 3 there's a quotation, a question and answer.

 4                    "It's a number that's

 5               just sort of based on some

 6               sort of sense of experience

 7               within the Department you

 8               thought was appropriate,

 9               correct?"

10                    Answer:  "Yes."

11          Why have you highlighted that particular

12 question and answer?

13      A.  This was another part of the testimony I found

14 disturbing, that, despite the process that Mr.

15 Cignarale attempted to go through to come one the

16 original penalty, at the end of the day, it's a number

17 he just thinks is okay.  It's still not tied to any

18 real standards, certainly not prior actions.

19          So it's, best anyone can tell, a number he

20 made up.

21      Q.  What is your view of whether that number is an

22 appropriate number?

23      A.  I'm sorry.  Inappropriate?

24      Q.  Appropriate.  Do you think it's an appropriate

25 number?
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 1      A.  You're asking if I think the 325 million is

 2 appropriate; the answer is no.

 3      Q.  You've referenced here an extreme amount.

 4 What are you referring to?

 5      A.  I have been around insurance regulation for a

 6 long time, worked on these issues, seen what other

 7 states have done.

 8          A penalty of 325 million is extraordinary.

 9 It's outside the realm of anything that's even happened

10 in multi-state examinations.  And particularly, given

11 the types of violations that are alleged in this case,

12 it's extraordinary.  And I don't mean that in a good

13 way.

14      Q.  What was -- what's the largest, in your

15 experience having worked in this field for 22 years,

16 what is the largest penalty that's ever been assessed

17 against a health insurer arising out of claims handling

18 that's been approved by regulation?

19      A.  The largest one I'm aware of is the $20

20 million that was assessed against MEGA Life.

21      Q.  How many states were included -- how many

22 states were sharing in that $20 million figure?

23      A.  I don't remember the exact number, but I

24 remember they had to hit 40 something before the

25 agreement would take effect.  I believe it was 40, 38
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 1 something like that.  I believe they ended up with 40.

 2      Q.  40 what?

 3      A.  40 different states signing on to the

 4 agreement.

 5      Q.  And that $20 million was shared amongst those

 6 40 states?

 7      A.  Yes.

 8      Q.  You have reference to a "black box" in

 9 quotations.  What do you mean by that?

10      A.  It's in quotes because that's a term that is

11 used in some other areas of insurance.  But what it

12 means is a process or formula that's not transparent.

13 It's in a black box.  You can't see it.  You don't know

14 what the factors are.  You don't know what the math is.

15 You just don't know what's inside it.

16          And from whatever is in that black box, the

17 numbers spit out, and that's the concept.

18      Q.  Why is that bad here?

19      A.  We have a regulator that wants to impose

20 extraordinary penalty on an insurance company.  And we

21 don't know how they came up with that.  Even the person

22 who designed the special process wasn't able to

23 articulate the factors that he considered.  It's -- I

24 mean, it's an extreme case of regulators' not being

25 open.
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 1      Q.  Does the fact that the regulators weren't open

 2 here in the calculation of $325 million promote or

 3 discourage arbitrary and subjective behavior?

 4      A.  Not being open clearly provides opportunity

 5 for being arbitrary.  If there are no checks and

 6 balances, there's no comparison, there's no standards

 7 that you can articulate, no other case you can say,

 8 "This case is two times worse than the other, so I

 9 doubled the penalty."

10          If you don't have that type of objective or

11 criteria or standards, then it invites or risks the

12 regulator to be arbitrary.

13      Q.  Reference is made here to "irrespective of the

14 magnitude of violation actually found, if any."  What

15 are you referring to there?

16      A.  Mr. Cignarale started his process of at least

17 counting the number of alleged violations.  But when he

18 drops the recommendation to 325 million, it doesn't

19 appear to be related to the number of violations.  And

20 he testified that, even if the number of violations

21 drops significantly -- and I believe the number was

22 about 700,000 -- that his recommended penalty wouldn't

23 change.  So that's the reason for that statement.

24      Q.  What is wrong with that, in your opinion?

25      A.  Well, if you have reduced the number of
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 1 violations that significantly, presumably the alleged

 2 misconduct and any harm resulting from that is also

 3 greatly reduced.  So if you're imposing a monetary

 4 penalty simply to punish, you would expect that the

 5 regulator would look at the severity, the violations,

 6 the harm, and the number of violations.

 7      Q.  And when you say -- I'm sorry.  Go ahead.

 8      A.  It just makes sense.

 9      Q.  When you say "look at" meaning those would be

10 factors that would be considered in the calculation of

11 a particular number?

12      A.  It could be.

13      Q.  Finally, this statement about "no reliance on

14 prior penalties," what are you referring to here?

15      A.  The fact that the proposed penalty is so far

16 out of the realm of anything else the Insurance

17 Department here in California has imposed on any other

18 company for any other misconduct or violations, it's

19 not even in the ballpark.

20      Q.  Have you ever known a regulator not to take

21 into account other penalties within that particular

22 state?

23      MR. STRUMWASSER:  Objection.  There is no

24 testimony -- no evidence that this witness has

25 experience with any regulatory litigation or regime in
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 1 which a recommendation was being made for an

 2 adjudicated penalty and there was a history of

 3 settlement.  In other words, the question assumes --

 4 asks the question as if this were a settlement rather

 5 than an adjudication.

 6      THE COURT:  Could you read the question, please.

 7          (Record read)

 8      MR. VELKEI:  This is based on her experience, your

 9 Honor, 22 years in the business.

10      THE COURT:  I'll allow it.

11      THE WITNESS:  No.  In my experience, regulators

12 try very hard to be consistent in what they do in

13 enforcement actions.

14      MR. VELKEI:  Q.  I think Mr. Strumwasser is

15 following my queues here because my next line of

16 questions is the Department takes the position that,

17 because this is an administrative hearing, that somehow

18 those penalties that have been assessed outside an

19 administrative hearing should not be considered.

20          What is your opinion about the validity of

21 that position?

22      MR. STRUMWASSER:  Objection, no evidence that this

23 witness knows anything about California law on

24 settlement of administrative litigation.

25      THE COURT:  Overruled.
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 1      THE WITNESS:  As a matter of principle, the

 2 Commissioner is taking an enforcement action -- whether

 3 it's upon settlement, whether it's after a hearing,

 4 when the respondent may choose to exercise their due

 5 process rights to hearing, at the end of the day, the

 6 obligation to enforce the law and impose an appropriate

 7 sanction is the same.

 8          So what a department has done in the past is

 9 definitely relevant to what they would impose after a

10 hearing.  It's really no different.

11      Q.  Let's turn if we can, then, to the next slide.

12 Can you tell us what's being reflected here Ms. Stead?

13      A.  The first bullet is what I was just talking

14 about, that the obligation to enforce the insurance

15 laws, the determination of whether a penalty is

16 appropriate and, if so, how much, that's the same

17 obligation whether you get to it by resolving it

18 between the two parties or you get to it after the

19 Department proves its case at a hearing.

20      Q.  In your opinion, based upon your 22 years of

21 experience, is this proposition stated in the first

22 bullet point subject to much debate?

23      A.  No.  And I can't imagine a regulator

24 attempting to punish a licensee who -- more harshly

25 because they chose to exercise their due process
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 1 rights.

 2      Q.  Do you know the circumstances as to why we're

 3 here today in this administrative proceeding as opposed

 4 to having resolved the matter outside of a proceeding?

 5      MR. STRUMWASSER:  Objection ambiguous and likely

 6 irrelevant.

 7      THE COURT:  In what way does she know how -- she

 8 doesn't have any --

 9      MR. VELKEI:  That's what I was eliciting.  Does it

10 make a difference to her.  So if she was going to --

11      Q.  Does it make a difference to you what the

12 reasons are why we are here today in this

13 administrative proceeding in determining whether

14 historical penalties should be considered?

15      MR. STRUMWASSER:  Objection, irrelevant whether it

16 matters to her.

17      MR. VELKEI:  She's an expert testifying on this

18 issue.  The Department has taken the position that they

19 were forced to bring this action, and because we're in

20 this action, somehow 60 years of precedent is out the

21 window.  And I'm simply asking Ms. Stead for her

22 opinion on this issue.

23      THE COURT:  I'll allow it.

24      MR. VELKEI:  Thank you.

25          Could you read that question back for the
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 1 witness.

 2          (Record read)

 3      THE WITNESS:  No, I don't know why this case is a

 4 hearing as opposed to settling, but that doesn't make a

 5 difference to me.

 6      MR. VELKEI:  Q.  Now, you make the point, second

 7 bullet, "to insure fairness and consistency, a

 8 regulator cannot view a licensed entity's conduct in

 9 isolation."

10          Can you explain the point?

11      A.  There's always going to be a measure of

12 discretion exercised when a regulator imposes a

13 penalty.  As I mentioned before, that discretion of

14 course is not unfettered.

15          One of the ways that regulators make sure that

16 they are being fair and impartial is to consider the

17 actions they have taken against other licensees, which

18 is why what's happened in other cases, the allegations

19 in other cases, the types of harm, the dollars involved

20 and all those factors are important in considering what

21 penalty imposed in this case -- and I mean this case or

22 any case -- do want to consider what you've done and

23 what the facts were in other cases simply to be fair

24 and consistent.

25      Q.  In your opinion, is this statement well
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 1 established or one that's subject to debate?

 2      MR. STRUMWASSER:  Which statement?

 3      MR. VELKEI:  The second bullet point, "To ensure

 4 fairness and consistency, a regulator cannot view a

 5 licensed entity's conduct in isolation."

 6      THE WITNESS:  I was in the regulatory world for a

 7 long time and know a lot of individual regulators in

 8 different states.  And one of the concerns they always

 9 have is to be consistent and not appear like they're

10 treating one company differently from the others.

11          So that is always something that regulators

12 consider is what they've done in prior actions how does

13 that compare with what they're doing in whatever the

14 current action is.

15      MR. VELKEI:  Q.  You also make the point the

16 factors in 2695.12 apply equally to all enforcement

17 actions brought involving claims handling violations

18 under 790.03(h).  What is the -- what are you trying --

19 what's the conclusion that we draw from that statement?

20      MR. STRUMWASSER:  Objection, calls for a legal

21 conclusion.  It's just explicitly an interpretation of

22 the law.

23      THE COURT:  So what's the conclusion she draws

24 from that?

25      MR. VELKEI:  Yes.
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 1      THE COURT:  I'll allow it.

 2      THE WITNESS:  When I look at the regulation

 3 2695.12, it specifically refers to violations of

 4 790.03(h).  I see that as the factors that the

 5 Commissioner is to consider in actions involving

 6 790.03(h) violations.

 7          I didn't see anything in that regulation that

 8 suggested those factors apply only if the case goes to

 9 hearing or only if it settles.  So presumably, those

10 are the factors that California Department has applied

11 in other actions in which allegations of 790.03(h) were

12 brought.

13      MR. STRUMWASSER:  Your Honor, I move to strike

14 that answer.  It is nothing other than a

15 characterization of her interpretation of the law.  It

16 happens to be wrong, as your Honor knows, but it's a

17 legal conclusion.  There's nothing more to it than

18 that.  It's improper.

19      MR. VELKEI:  Your Honor, I want to raise this

20 issue that, you know, Mr. Strumwasser at one point was

21 making the argument we intend to make on the motion to

22 strike Mr. Cignarale.

23          Mr. Cignarale's testimony is riddled with

24 legal interpretations, and, you know, that he has

25  made -- repeated about how to interpret the law,
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 1 whether something's unambiguous.  These are all things

 2 well within the province of the Court and not an expert

 3 witness.

 4          The Department knows that.  Nevertheless, they

 5 continued and took specific positions through their

 6 expert, so-called expert, on legal interpretations.

 7          Ms. Stead, you know, first of all, given the

 8 fact that the Department was entitled to do that, then

 9 we are entitled to make our positions known through

10 this expert who has sufficient expertise.

11          We have tried to walk the appropriate line,

12 which Mr. Cignarale did not, in saying what is her

13 understanding based upon her experience in seeing these

14 provisions applied based upon how these provisions have

15 been construed and based upon her interactions with

16 California regulators over 20 years.

17          So I am simply asking at this point what is

18 her understanding, what conclusion does she draw from

19 the fact this provision applies to all enforcement

20 actions brought involving claims handling violations.

21 That's not subject to controversy.

22          2695.12 says "shall."  It was specifically

23 implemented under 790.03 to address situations where an

24 enforcement action was brought to assess a penalty for

25 alleged violations of 790.03.
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 1      THE COURT:  When you say "equally to all

 2 enforcement actions, " you're talking to whether

 3 they're settled or not settled?

 4      THE WITNESS:  Correct.

 5      THE COURT:  Okay.  I'll allow it, stand as that.

 6 Move on.

 7      MR. VELKEI:  Thank you, your Honor.

 8      Q.  Finally, the point here, "Mr. Cignarale offers

 9 seemingly contradictory testimony on the issue," what

10 are you getting at there, Ms. Stead?

11      A.  At one point in his testimony, Mr. Cignarale

12 agreed that prior actions would be relevant.  Then he

13 offered other testimony that suggested he didn't think

14 that.

15          So the only point here is that, at one point,

16 he said yes, they were.  And another time he said, no

17 they're not.

18      MR. VELKEI:  Your Honor I wonder if this isn't an

19 appropriate time to break.  We'll just pick it up

20 fresh, 9:00 o'clock or --

21      THE COURT:  Sure.

22          (Whereupon, the proceedings recessed

23           at 3:17 o'clock p.m.)

24

25
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 1 Tuesday, February 28, 2012           9:05 o'clock a.m.

 2                         ---o0o---

 3                   P R O C E E D I N G S

 4      THE COURT:  This is on the record.  This is before

 5 the Insurance Commissioner of the State of California

 6 in the matter of PacifiCare Life and Health Insurance

 7 Company.  This is OAH Case No. 2009061395,

 8  Agency No. 2007-00004.

 9          Today's date is February 28th, 2012.  Counsel

10 are present.  Respondent is present.  The witness is on

11 the stand, ready to testify.

12      MR. VELKEI:  Thank you, your Honor.  Good morning.

13      THE COURT:  Good morning.

14                       SUSAN STEAD,

15          called as a witness by the Respondent,

16          having been previously duly sworn, was

17          examined and testified further as

18          hereinafter set forth:

19        DIRECT EXAMINATION BY MR. VELKEI (resumed)

20      MR. VELKEI:  Q.  Yesterday we were talking about

21 the importance of consistency.  And in the course of

22 your work in connection with this matter, did you have

23 an opportunity to look at whether in fact the

24 recommended penalty in this case is consistent with

25 what the CDI has historically done?
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 1      A.  Yes, I did.

 2      Q.  Why don't we take a look, if we could, at

 3 Slide 12.  Can you explain just generally what this

 4 slide is intended to reflect?

 5      A.  The penalty that's recommended in this case is

 6 grossly disproportionate to any other penalties that

 7 the California Department has imposed on an insurance

 8 company.  We, in this slide, have tried to give some

 9 examples of some of the higher penalties or penalties

10 in cases involving some harm involving life and health

11 companies.

12      Q.  And these are -- the examples that you are

13 referring to are those reflected involving Unum,

14 Allianz, Blue Shield, Blue Cross, and Health Net?

15      A.  Yes.

16      Q.  What did you do in connection with reviewing

17 the matters involving those companies?  What work did

18 you undertake to determine, sort of, to engage in a

19 comparative analysis of those cases as compared to

20 ours?

21      A.  I looked at documents issued by the

22 Department, some of the resolutions of settlements and

23 OSCs and issues in some of these cases.  I looked at

24 other public records, such as press releases issued by

25 the Department and some other public records to provide
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 1 the information that's on this page.

 2      Q.  So focusing, if we can, on the second bullet

 3 point, what are the conclusions that you draw from your

 4 comparative analysis of this case to the ones that are

 5 listed in Slide 12?

 6      A.  That the Department has issued some

 7 significant penalties in the past in cases involving

 8 significant harm and much greater harm to individuals

 9 than exist in this case and that the highest of those

10 penalties is nowhere near the one that's recommended in

11 this case.

12      Q.  When you say "nowhere near the one recommended

13 in this case," what do you mean?

14      A.  As you can see from the slide, the Unum

15 penalty is one of the highest.  That was $8 million.

16 The highest one that I found involved a title insurer

17 with completely different kinds of allegations.  And

18 that was 9.9 million.  So 325 million is nowhere close

19 to any of those numbers.

20      Q.  Just to focus if we can on the chart that's

21 reflected in Slide 12, some of this is self-evident --

22 the nature of the conduct, describing the nature of the

23 action, penalty assessed.  And where did you derive the

24 information for the number, the penalty number, that's

25 contained in that third column?
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 1      A.  That would have been from the Department's

 2 records.

 3      Q.  Okay.  Now, you say here "restitution paid."

 4 What do you mean by that?

 5      A.  I wanted to give a sense of the harm in terms

 6 of dollars in these cases.  So I pulled this

 7 information from various sources of -- do you want me

 8 to go through it?

 9      Q.  When you say a sense of the dollars, what do

10 you mean?  What dollars?

11      A.  The either monetary losses or loss of

12 insurance benefits, out-of-pocket dollars lost to

13 consumers.

14      Q.  Maybe if you could walk us, then, through each

15 of those rows, starting with Unum and sort of describe

16 your understanding of what the conduct was there.

17      MR. STRUMWASSER:  That's actually cumulative.

18      THE COURT:  I'm sorry.  You mean explaining what's

19 on the document?

20      MR. STRUMWASSER:  Yes.  It's all stuff that's well

21 in the record; the documents themselves are in the

22 record.  If your Honor wants to let the witness take

23 that time, that's fine, but -- you know.

24      THE COURT:  Well, I'll let her do a brief summary.

25 I don't want to go into detail.  It's true a lot of
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 1 this stuff is already in.

 2      MR. VELKEI:  That works for us, your Honor.

 3      MR. STRUMWASSER:  Just, your Honor, so we're

 4 clear, we're going to hit the same problem we have in

 5 the past, which is are we or are we not going to try

 6 these cases here.  So...

 7      THE COURT:  I'm not trying them here.

 8          But I'll let you do -- this is strictly about

 9 penalties.

10      MR. VELKEI:  Understood, your Honor.

11      THE COURT:  I'll let you do a little bit.

12      MR. VELKEI:  Q.  Ms. Stead?

13      A.  In Unum, there were reported to be 26,000

14 California residents involved.  This involved denying,

15 disavowing income benefits to disabled people as well

16 as cutting off benefits that had been previously

17 provided.  The penalty was 8 million.  In one of the

18 SEC filings for the company, they indicated that, as a

19 result of the California settlement, they were setting

20 aside $50 million to cover the claims piece of that

21 settlement.

22      Q.  Now, on the scale of 1 to 10, 10 being the

23 worst, where would the type of behavior that's

24 described in Unum fall within the scale of harm?

25      MR. STRUMWASSER:  Objection, ambiguous.  There's
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 1 no such scale.  It's meaningless and confusing.

 2      THE COURT:  I'm going to sustain the objection.

 3      MR. VELKEI:  Q.  How would you sort of rate the

 4 harm here in this case as is it far more severe than

 5 what you see here?  If you could do a comparative

 6 analysis of the harm here.

 7      THE COURT:  I'm sorry.  You lost me with here and

 8 there and everywhere.  Be specific.

 9      MR. VELKEI:  Q.  Based upon your experience,

10 Ms. Stead, how would you describe the nature and

11 severity of the harm that's reflected in the Unum case?

12      A.  The Unum case involves severe harm.  We're

13 talking about loss of insurance benefits to disabled

14 people for coverage for which they paid.

15      Q.  As a regulator, as a former regulator, is this

16 the type of harm that a regulator would be most focused

17 upon stopping?

18      A.  Yes.  Anytime insurance benefits are denied

19 inappropriately, particularly to populations that are

20 somewhat vulnerable, like disabled people, that's

21 severe harm.

22      Q.  Turning then to the Allianz case, could you

23 describe generally what the issues were there?

24      A.  This was another vulnerable population.  They

25 were senior citizens in their 80s and older.  The
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 1 annuities were determined by the Department to be

 2 unsuitable for these individuals.

 3          And what that means is money gets tied up.  It

 4 oftentimes is retirement money.  This is an issue

 5 that's been going on for a long time.  Retirement money

 6 gets tied up; savings get tied up.  And while it may be

 7 a safe place, it's not available to the elderly.  So

 8 there are monetary penalties on withdrawing that money

 9 for many years, which is what I mean by being tied up

10 and not available.

11          Again, the penalty was 3 million.  And the

12 harm there, the money that was paid in California or

13 set aside to pay California residents was 100 million.

14 I got that from the settlement documents in the

15 concurrent class action case as well as some

16 information released to the press.

17      Q.  As a regulator, what is -- you referred to

18 another vulnerable population.  As a regulator, what is

19 the significance of the fact that a particular action

20 involves a vulnerable population?

21      A.  Generally people that are more susceptible to

22 either misconduct or who are ill, disabled or

23 disadvantaged in that way, that they're not at 100

24 percent.

25      Q.  Let's talk just more generally about the Blue
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 1 Shield, Blue Cross, and Health Net claim actions

 2 together.  What was the severity of the harm in those

 3 cases, in your opinion?

 4      A.  Those rescission cases caused -- would be

 5 expected to cause severe harm to consumers.  We're

 6 talking about health insurance policies that are

 7 rescinded ab initio, right back to the beginning, as if

 8 they never had them.

 9      Q.  Now, there's been some discussion about

10 rescission.  If you could sort of talk about the

11 consequences to an insured from a rescission of their

12 policy.

13      A.  When a policy is rescinded, it's as if the

14 person never had health insurance.  And with respect to

15 these companies, not only did they rescind the

16 coverage, they tried to collect claim payments that had

17 already been made.

18          The other severe consequence for consumers

19 when a health insurance policy is rescinded these days

20 is that if there is a sufficient gap in coverage, you

21 lose certain rights under federal law and in most

22 states also to get coverage again or to get it on the

23 same terms.  So it really is a disadvantage if you go

24 too long without coverage.

25      Q.  And what were your conclusions that you
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 1 reached around the resolution of the rescission cases

 2 involving Blue Shield, Blue Cross, and Health Net?

 3      A.  Those cases both involved rescission as well

 4 as some other claim handling issues.

 5      Q.  And how would you describe the severity of the

 6 harm in those cases?

 7      A.  In all the rescission cases, I consider that

 8 to be severe harm.

 9      Q.  You make the point down below, "Similar claims

10 handling allegations at issue in Blue Cross, Blue

11 Shield, and PacifiCare."  Can you describe what you

12 mean by that.

13      A.  In addition to the allegations of improper

14 rescissions, the Department had -- was either in the

15 process of or was completing a market conduct

16 examination of other types of claims issues.  So in

17 addition to the rescission problems, there were other

18 more what I would call routine kind of claims issues.

19      Q.  How would you describe the claims issues that

20 are involved in this case?  Would you describe them as

21 routine or atypical?

22      THE COURT:  You mean PacifiCare?

23      MR. VELKEI:  PacifiCare, yes, your Honor.

24      THE WITNESS:  The types of violations that have

25 been alleged in this case -- particularly the forms
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 1 violation allegations, the timeliness of payment,

 2 interest issues -- those are things that regulators

 3 commonly see in market conduct examinations.  They're

 4 contested, and it's not uncommon to have, you know,

 5 some level of noncompliance.  But there's not --

 6 there's nothing extraordinary.  Now, rescinding

 7 policies is one of those kind of special issues that

 8 you don't normally see.  It normally isn't an issue.

 9          Timeliness of payment, on the other hand, is a

10 fairly common issue.

11      Q.  Now, the claims handling issues that you've

12 been talking about, the routine issues, do they raise

13 the same level of concern amongst regulators that the

14 type of harm reflected in the Unum, Allianz, and

15 rescissions cases would?

16      A.  No.

17      Q.  Explain that a little bit.

18      A.  Again, it's the vulnerable population, it's

19 the type of harm, it's the -- you know, real harm to

20 real people, people that aren't getting the insurance

21 benefits they paid for as opposed to the claim not

22 being paid on time.  That's a big distinction for

23 regulators.

24      Q.  Finally, the last bullet point, "No change in

25 regulatory approach toward assessment of penalties,"
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 1 what do you mean by that?

 2      A.  Mr. Cignarale testified that, you know, the

 3 penalty in this case and the direction the Department

 4 was going to go, at least the way I -- what I concluded

 5 from his testimony, was that the Department was going

 6 to be more aggressive going forward; companies weren't

 7 going to get away with anything.

 8          I've looked at the actions they've taken in

 9 the last few years, and I have -- it's my opinion that

10 there's been no change in regulatory approach.  And in

11 fact, the Blue Shield settlement that we talked about

12 yesterday was one in which, despite harm and despite

13 violations, the Department did not impose a penalty.

14      Q.  Let's talk a little bit more about that Blue

15 Shield resolution if we could.  I'm focused on the one

16 involving rescission and claims handling.  Can you

17 describe what's reflected in this Slide 13.

18      MR. STRUMWASSER:  Excuse me, your Honor.  Just so

19 we're clear here, if this witness is going to be

20 allowed to describe the facts underlying the

21 settlement -- and obviously a settlement is driven by

22 the facts and the probabilities and liabilities and the

23 chance of getting different kinds of -- then I just --

24 if we're not going to do cross on that, then we

25 shouldn't do the direct.



24321

 1          If she's going to do the direct, then I think

 2 we have a right to pursue the underlying strengths and

 3 weaknesses of those cases.

 4      MR. VELKEI:  Before we get to the objection,

 5 perhaps we should just hear the answer to what this is

 6 intended to look like.  Because it's not getting into

 7 the merits of the case, your Honor, it's actually just

 8 comparing the market exam reports for Blue Shield and

 9 PacifiCare.

10      THE COURT:  Okay.  I'll overrule for now.

11      MR. VELKEI:  Thank you.

12      Q.  Could you explain what's reflected this

13 particular slide, Ms. Stead.

14      A.  One of the things that some of the Department

15 witnesses have said -- more than one witness has said

16 in this case is that the conduct of PacifiCare is so

17 much worse, so much more egregious, there's so many

18 more violations that it's a completely different

19 situation than anything they've ever seen.

20          What I've tried to do here is show the results

21 of two examinations which had overlapping issues, a lot

22 of similarities.  The reports both came out close to

23 the same time to show that the differences weren't that

24 great.

25      Q.  Let's walk through this, the particular chart,
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 1 if we could.  The first row is the "790.03 violations

 2 per sampled claim file."  Can you explain what that is.

 3      A.  These numbers came from the respective

 4 examination reports.  The Department counts the number

 5 of 790.03 violations that are in each file, sample file

 6 that they could look at.

 7          With PacifiCare, it's .27 per file.  With Blue

 8 Shield it was actually worse.  It was 1.81 and, I

 9 guess, more than six times as many.

10      Q.  Is that a meaningful distinction as a

11 regulator?  Would you consider that to be a meaningful

12 distinction?

13      A.  Yes.  If you're going to find that many more

14 violations in each file, that would certainly cause me

15 to be concerned.

16      Q.  So this looking at the violation per sampled

17 claim file, have you seen that term used before, that

18 concept used before?

19      A.  It's something California does.

20      Q.  Going on, then, to the next row, which is late

21 pays, what's the point of the information that's

22 reflected there?

23      A.  Simply that, in both examinations, there were

24 allegations that healthcare -- health insurance claims

25 were not paid within the statutory time frame.



24323

 1      Q.  How about the next row, "Failure to pay

 2 interest on late-paid claims"?

 3      A.  Both companies were cited for not paying

 4 interest on late-paid claims.  One difference though is

 5 that, in the Blue Shield examination report, the

 6 Department noted that the company had been cited for

 7 that violation for significant noncompliance for that

 8 violation in the past.  There was not a similar

 9 notation or finding against PacifiCare.

10      Q.  Is that a material distinction in your

11 opinion?

12      A.  Yes, because when you -- when a regulator

13 finds a noncompliance issue, the expectation is that

14 the company is going to correct it.  And you don't want

15 to see it again.  It's one thing to find it one time.

16 You don't want to see it again.

17      Q.  Going on to the next row, "Errors in form

18 EOBs," what's the point of the information that's

19 reflected there?

20      A.  There were errors noted, as we know, in EOB

21 forms in both cases.  The error in Blue Shield that the

22 Department noted was that the EOB actually had, instead

23 of the Insurance Department's name, it had the name of

24 the Department of Managed Care.

25      Q.  But in both examinations, there were form
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 1 errors detected for both PacifiCare and Blue Shield; is

 2 that correct?

 3      A.  Yes.

 4      Q.  Going on to then the -- what does it mean

 5 "Examination recovery amounts"?

 6      A.  California, like some other states, reports

 7 the amount of recovery found or caused during the

 8 examination.  Often it's because, you know, they found

 9 claims weren't paid right or interest wasn't paid.  So

10 during the exam, either the Department will get the

11 company to make those changes or the companies will

12 voluntarily do that.

13          And these are the amounts that the Department

14 reported in these respective examinations.  So over a

15 million dollars was recovered as a result of the exam

16 or during the exam for Blue Shield and a little over

17 156,000, significantly less, was at issue with

18 PacifiCare.

19      Q.  During the examination periods you're aware

20 of, which company had the higher volume of claims?

21      A.  My understanding was Blue Shield had more

22 claims.

23      Q.  Blue Shield had more claims?

24      A.  I'm not -- I don't recall, actually.

25      Q.  All right.  We can come back to that, sort of
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 1 look at that a little bit later.

 2          If you would, just for the purposes of time,

 3 just walk us through the remaining rows.  Stopping at

 4 the row on pre-ex, what's reflected here?

 5      A.  The examination of Blue Shield included

 6 allegations of improper rescissions.  Rescission was

 7 not an issue in the PacifiCare examination.

 8          The next line is the amount paid in

 9 rescission.  In the documents pertaining to Blue

10 Shield, I found no report of what the dollar value of

11 that was, although there were corrective actions

12 ordered.  There was no rescission amount at issue in

13 PacifiCare.

14          The next row is the number of times that the

15 Department found that the respective companies did not

16 respond in time to inquiries from the Department.

17          I know Mr. Cignarale testified that 30 was a

18 lot, and that's what the number was reported with

19 PacifiCare.  But the Department reported 175 instances

20 in the Blue Shield case.

21      Q.  Finally, on the pre-ex, what's the point

22 you're making there?

23      A.  Simply that, in both examinations, the

24 Department found concerns with the respective

25 companies' handling of preexisting condition
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 1 exclusions.

 2      Q.  So now sort of stepping back for a moment and

 3 looking at the results of the two examinations side by

 4 side, what conclusions can you draw from comparing what

 5 was reported in the examination for Blue Shield as

 6 compared to PacifiCare?

 7      A.  My conclusion is that there are similar issues

 8 but for the rescission, that several of the findings

 9 were really more severe or there were more allegations

10 with respect to Blue Shield, and yet there's a great

11 disparity in the penalty.

12      Q.  Now, focusing then on that penalty number,

13 zero for Blue Shield and the recommended penalty here

14 of $325 million, in your opinion, is there any rational

15 explanation for the disparity between those two

16 numbers?

17      A.  No.

18      Q.  Would this support a conclusion of arbitrary

19 behavior by the Department in this case, the

20 information that's reflected on this slide?

21      A.  Yes.  The disparity in treatment definitely

22 suggests that.

23      Q.  I'd like to turn to another section of your

24 report in this area of temporary and subjective

25 behavior.  And that's with regard to what's called
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 1 positions inconsistent with previous actions.

 2          So if we could turn to the next slide, we've

 3 labeled it here "CDI's Contradictory Positions."  So at

 4 a general level, can you explain what's reflected on

 5 this slide?  We can get into specifics of each of those

 6 subject matters in a minute.

 7      A.  With respect to PacifiCare, the Department has

 8 changed its position on several issues and taken

 9 positions inconsistent with things it's done in the

10 past.  And that suggests, again, that the company is

11 being treated differently than others in the industry.

12      Q.  Is that an indicator, in your opinion, of

13 arbitrary behavior by the Department?

14      A.  Yes, it certainly can be.

15      Q.  Now, do you consider these particular -- the

16 change in position, the subject matters that are

17 reflected here, do you think of those as material or

18 important subject matters?

19      A.  Yes.

20      Q.  So walking through, if we can, the first

21 subject matter, which is labeled the "Undertakings,"

22 Ms. Stead, have you had an opportunity to review the

23 undertakings involving PacifiCare that have been the

24 subject of some discussion in this case?

25      A.  Yes, I have.
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 1      Q.  Did you have an opportunity to look at the

 2 claims handling metrics that were included in the

 3 undertakings?

 4      A.  Yes.

 5      Q.  Can you describe generally what those are?

 6      A.  In those undertakings, there is a standard of

 7 performance that was established for timeliness.  The

 8 time frame is actually more aggressive and tighter than

 9 the statutory requirement.

10          But in that -- I mean, the time frame --

11 sorry, not the time frame.  The standard of performance

12 was something less than perfection is what you would

13 expect.  It's in the mid 90s or 95 or so, with

14 tolerance, 92.  That's very consistent with what

15 regulators do, what other non-insurance regulators do.

16      MR. STRUMWASSER:  Move to strike the reference to

17 non-insurance regulators, no competence, irrelevant.

18      THE COURT:  Overruled.

19      MR. VELKEI:  Q.  Now, you've set forth the

20 position of before and after in each of these three

21 bullet points.  Can you explain what you're trying to

22 illustrate there.

23      A.  What strikes me about what the Department has

24 done with respect to undertakings is to accept those

25 undertakings, accept that level of performance as a
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 1 condition for the merger of United-PacifiCare and then,

 2 later in this case, say that compliance with those,

 3 using that kind of threshold, is in fact a violation

 4 and unfair practice.

 5      Q.  Now, before what and after what?

 6      A.  Before this -- before this case.

 7      Q.  Before the hearing?

 8      A.  Before the hearing.  Yes.

 9      Q.  Now, in your report, you refer to the fact

10 that the Department accepted and adopted the

11 undertaking standard.  The Department has made much of

12 the fact that their signature was not included on the

13 undertakings.  Do you think that's a significant

14 distinction to make?

15      A.  No.  This wasn't necessarily, you know, a

16 contract between the company and the Department.  When

17 somebody wants to take control of an insurance company,

18 assume control -- in this case United was acquiring

19 PacifiCare -- that change of control requires

20 regulatory approval.

21          And what the Department's order did when they

22 approved that merger was to accept and say, actually,

23 that its approval was based specifically on a couple

24 things, one of which was the undertakings.  So that was

25 a condition of the approval.
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 1          So the natural implication is the Department

 2 accepted and agreed with those thresholds.

 3      Q.  Now, you also say in your report, "It makes no

 4 sense to me that a regulatory body could establish

 5 acceptable performance standards for a specific

 6 regulated activity and later ignore those standards and

 7 assert the conduct that satisfied the standards is an

 8 unfair practice."

 9          Could you explain what you mean by that

10 statement?

11      A.  Yes.  Simply unfair.  Having those kinds of

12 performance thresholds, that's standard in insurance

13 regulation.  California Department's done it before.

14 So to say that it's okay at one point and then to,

15 without notice, say, "No, it's no longer okay," is

16 simply unfair.

17      Q.  In your 22 years of experience as a regulator

18 and in private practice, have you ever seen something

19 like this before?

20      MR. STRUMWASSER:  Objection, vague.

21      THE COURT:  Overruled.

22      THE WITNESS:  No.  I don't recall any kind of --

23 any situation where a regulator took that kind of

24 position and then changed its mind without notice and

25 without maybe guidance to the company.
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 1      MR. VELKEI:  Q.  Focusing on the second bullet

 2 point, "Position with regard to what constitutes unfair

 3 claims settlement practice," can you describe the

 4 contradictory positions that the Department's taken on

 5 this issue?

 6      A.  This was a significant change in position that

 7 clearly has affected what's happened in this

 8 proceeding.  What I find concerning is that the

 9 Department had a particular practice of identifying

10 790.03 violations, publicly reported those, and now has

11 -- and more importantly, the violations of the health

12 insurance claims laws were not considered to be 790.03

13 violations.  And now the Department in this case is

14 asserting they are.

15      Q.  Why does that show arbitrary behavior in your

16 opinion?

17      A.  To take that kind of significant change in

18 what the law means and how you're going to apply it in

19 the middle of a case, I mean, we're talking about a

20 change between how the exam was handled and reported to

21 how this final phase of the same matter is being

22 conducted.

23          So it's not as if the change occurred near the

24 end.  The change is occurring in the middle of the

25 process.
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 1      Q.  Do you think that's appropriate conduct by a

 2 regulator in your opinion?

 3      A.  No.

 4      Q.  Now, if it is in fact the case that these are

 5 not unfair practices, does that mean that the regulator

 6 is somehow without recourse to ensure compliant

 7 behavior?

 8      A.  No.

 9      Q.  Can you explain that?

10      A.  First of all, in my experience, insurance

11 companies try very hard to do what the regulator wants.

12 I have had this happen both in private practice and as

13 a regulator where companies just say, "What do you want

14 me to do?" and then they do it.  There's indications in

15 this case that's exactly what PacifiCare did.  "Tell us

16 what you want to do, how you want to fix it.  We'll get

17 it done."

18          So first of all, it isn't even often necessary

19 to do anything officially, like an order or a

20 settlement.  Companies will just do it if the

21 regulators tell them, at least in the insurance

22 industry.

23          And there are always other sanctions far

24 worse, like taking licenses and other things.

25      Q.  The last bullet point you have here is
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 1 "Position with regard to the regulator's role in the

 2 day-to-day options of the insurers it regulates."

 3          Can you describe what the contradictory

 4 positions -- how the Department has been inconsistent

 5 in its position with regard to that issue.

 6      A.  One of the things that struck me during the

 7 proceeding and from the testimony and from the

 8 questioning in this case is that the second-guessing,

 9 the criticism of business decisions that PacifiCare

10 made, including some that were, you know, to automate

11 and improve processes, a lot of questions about things

12 like, you know, databases and decisions to recontract

13 the network, to software -- that, to me, is surprising

14 because regulators don't get into those kinds of

15 details.

16          And there is information in the record that

17 the Department didn't get into those details before

18 this hearing started either.

19      Q.  I'm sorry.  Were you about to say something?

20      A.  The example is Ms. Monk testified that she

21 went to Nettie Hoge at the Department to provide some

22 information about some changes in claims operations and

23 was told, "Not an issue, don't care about those

24 details."  And that's the kind of response I would have

25 expected.
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 1      Q.  Are you trying to suggest, Ms. Stead, that

 2 regulators don't get involved in a company's

 3 operations?

 4      A.  Yes and no.  They don't get involved in making

 5 decisions or criticizing the details, the operational

 6 details.  They do care about how companies operate.

 7          There are a lot of activities of insurance

 8 companies that are regulated, processes, and the

 9 outcome is regulated.

10          So if, for example, a company is not

11 performing in compliance with the law, the regulator

12 may want to know what's going on, "Why not?  What are

13 you going to do to fix it?"

14          For example, in the beginning of a market

15 conduct examination, it's very common for examiners to

16 sit down with company officials and say, "Okay.  Walk

17 me through your claims process.  What do you do about

18 underwriting?  What do you do about these things?" to

19 get an understanding of overall operations.

20          So in that respect, regulators do care.  And

21 if the company's not in compliance, they're going to

22 want to know, "What are you doing to come in

23 compliance?"

24          But they don't worry or criticize or even

25 really have the expertise or knowledge to say, "You
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 1 should have updated that software."  So that's the

 2 distinction I make.

 3      Q.  Can you focus a little bit on your conclusion

 4 that they don't really have the expertise to make those

 5 kinds of specific decisions around software upgrades or

 6 technology, tools, testing, and the like?  Could you

 7 explain that?

 8      A.  Most of the regulators I know are very

 9 dedicated to what they do, and they know their jobs.

10 Most, frankly, have not been in the insurance industry;

11 some have.

12          But they have broad knowledge.  But they don't

13 have inside knowledge of how to operate a business, a

14 for-profit business, or how to set up an IT system, or

15 what mailroom is better than the other.  They just

16 don't get into that -- those details.  They don't have

17 that background.

18      Q.  Now, there was an expert in this -- you

19 understand that there was an expert in this particular

20 hearing designated by the Department of Insurance?

21 Were you aware of that?

22      A.  Yes.

23      Q.  And the expert is Mr. Ronald Boeving.  Did you

24 have a chance to review some or all of his testimony in

25 this case?
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 1      A.  I did.

 2      Q.  What did you find most significant from that

 3 review?

 4      A.  That he was not able to link the integration

 5 of the companies to any of the allegations in this

 6 case.

 7      Q.  Based upon the allegations that you've made

 8 here on the contradictory positions that the Department

 9 has taken, what is your recommendation to the Court of

10 what she should do with this information?

11      MR. STRUMWASSER:  Your Honor, I'm going object

12 here.  The witness has -- the testimony that was just

13 adduced is her objections to the positions that the

14 Department has taken in this hearing.

15          This witness has no qualifications with regard

16 to a position that the agency takes in a penalty

17 assessing hearing.  She's never been in one.  There's

18 no evidence, there's no foundation that she has any

19 competence with respect to that.

20      MR. VELKEI:  Your Honor, what we're simply trying

21 to do is she's provided certain information to you,

22 what is it she wants you to do with this information.

23 This is just a natural consequence of her conclusions

24 and, in her opinion, what it is you do with this

25 information.
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 1      MR. STRUMWASSER:  Not competent to offer that.

 2      THE COURT:  I'll allow it.

 3      MR. VELKEI:  Can we have the question read back,

 4 your Honor?

 5      THE COURT:  Sure.

 6          (Record read)

 7      THE WITNESS:  Because of these changes in position

 8 that are, frankly, midstream, middle of the whole

 9 matter, my conclusion is that it is most appropriate to

10 hold the Department to their original position on all

11 of these issues.

12      MR. VELKEI:  Q.  Can you explain the basis for

13 that recommendation.

14      MR. STRUMWASSER:  I'm going to object to this.

15 This is now new opinion.

16      THE COURT:  I don't know if it's new opinion, but

17 I'm going to sustain the objection.  Let's move on.

18      MR. VELKEI:  Okay.

19      Q.  Let's turn then if we can to another subject

20 that was in your report.  And it relates to CDI's

21 interpretation of enforcement of particular statutes.

22          So first of all, if we can just discuss what

23 are the particular statutes or interpretations that

24 you -- that are part of this section of your report.

25      A.  There are three that concern me.  One is the
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 1 suggestion that the right of review by CDI notice needs

 2 to be in every EOP.

 3          Second is the position that notice of IMR

 4 rights needs to be in EOBs.

 5          And the third is the position that

 6 acknowledgment letters, hard copy acknowledgment

 7 letters, are required for paper claims.

 8      Q.  All right.  So focusing on the second bullet

 9 point, if we could, in the statement that a reasonable

10 regulator does not penalize an insurer that agrees to

11 change its behavior where" -- and you've specified

12 three sub-bullet points.  Just generally, what is the

13 point that you're making here?

14      A.  This goes really back to a lack of notice and

15 that, when there is that lack of notice or that lack of

16 clarity, regulators will get the companies to change

17 their processes, procedures going forward but won't

18 penalize.

19      Q.  Can you explain that rationale?

20      A.  It comes down to fairness.  If there's

21 something that's not fair in the law and the regulator

22 hasn't made it clear and the industry is doing it a

23 different way and that there's some reasonably

24 susceptible different interpretations, then the

25 appropriate thing is to put them on notice, get them to
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 1 change it and go forward.

 2      Q.  Now, the first sub-bullet point says, "The

 3 interpretations at issue do not closely track the

 4 statutory language."

 5          Is it your intention to tell the Judge how you

 6 think these particular statutes must be interpreted?

 7      A.  No.  I'm not trying to tell the Court how to

 8 interpret and -- what I'm trying to do is explain

 9 why what the industry did was reasonable and why things

10 weren't as clear as one would have liked.

11      Q.  And then what to do under those circumstances?

12      A.  Right.

13      Q.  All right.  Now, the last bullet point,

14 "Interpretations appear arbitrary and driven by

15 increasing the number of alleged violations," focusing

16 on the first part of that conclusion, that the

17 interpretations appear arbitrary, could you explain

18 generally what the basis of your conclusion is in that

19 regard.

20      MR. STRUMWASSER:  Again, this is all about legal

21 conclusions, notwithstanding the disclaimer a moment

22 ago.

23      THE COURT:  Overruled.

24      THE WITNESS:  Some of these interpretations appear

25 to have been made for purposes of this case.
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 1      MR. STRUMWASSER:  Objection -- the answer is not

 2 responsive to the question, and the answer has no

 3 foundation.  She's not in a position to --

 4      MR. KENT:  You've heard the --

 5      MR. VELKEI:  I would just appreciate --

 6      THE COURT:  Could you read the question.

 7          (Record read)

 8      MR. VELKEI:  Your Honor, I would just ask that the

 9 witness be allowed to finish her answer.

10      THE COURT:  All right.  Go ahead.

11      THE WITNESS:  It appears that some of these

12 interpretations were made simply in the middle of this

13 case.  It also appears that some of these

14 interpretations are new, applied to PacifiCare and

15 not -- not being applied to other companies.

16      MR. VELKEI:  Q.  Now, you also make the conclusion

17 that it appears to you that these interpretations are

18 driven by increasing the number of alleged violations.

19 What is that based upon?

20      MR. STRUMWASSER:  Objection, no foundation.

21      THE COURT:  Overruled.

22      MR. VELKEI:  Thank you.

23      THE WITNESS:  The one, to me, obvious example is

24 the unusual definition of what a denied claim is,

25 which, given the Department's position and definition
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 1 of the word "denied" -- and "contested" actually --

 2 requires a right of review language in every EOB.

 3      MR. VELKEI:  Q.  Why don't we turn to the next

 4 slide because that's actually the subject matter of the

 5 slide.   So explain what your criticisms are around the

 6 Department's position with regard to 10123.13(a) and

 7 the right of review language.

 8      A.  The first point is the provision requiring

 9 that right of review language was a relatively new

10 provision.

11      Q.  What's the significance of that?

12      A.  As much as legislators might like to think

13 that their statutes are clear, they're often not clear

14 either to the regulator or to the Department.

15          So when it's a newly enacted provision, one

16 that perhaps the Department's looking at enforcing for

17 the first time, there may be a lack of clarity on both

18 sides of what's required, which is a perfect example,

19 actually, of when regulators will give notice, say "fix

20 it" and not penalize.

21      Q.  The next bullet point, what is the point that

22 you're trying to make here?

23      A.  The notice that is -- the part of this action

24 that requires notice for the right of review by CDI,

25 that requirement actually includes other information
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 1 that's required for those same claims, for denied or

 2 contested claims.

 3          For example, the reason why a claim is denied

 4 has to be included.  The notice of CDI review is part

 5 of that.  The statute uses the words "contested" or

 6 "denied."  To me, as a former regulator, that tells me

 7 that that notice is not required on every -- for every

 8 claim, just those that are contested or denied,

 9 particularly if you look at the whole statute because,

10 like I said, the reason for denial has to also be in

11 that notice.

12      Q.  You make a point, "CDI found all claims

13 noncompliant," then the sub-bullet point is

14 "Contradicts the plain meaning and usage (including by

15 CDI) of 'paid,' 'contested,' or 'denied.'"

16          Can you explain that a little bit more.

17      MR. STRUMWASSER:  Objection, legal conclusion.

18      MR. VELKEI:  It's not offered for legal conclusion

19 but usage within the industry and how the

20 interpretation taken by the Department contradicts its

21 previous position.

22      MR. STRUMWASSER:  It's a legal conclusion.

23      THE COURT:  Overruled.

24      THE WITNESS:  "Paid" and "denied" in particular,

25 those are terms that regulators use, the insurance



24343

 1 industry uses.  People use them in all lines of

 2 business, including health insurance.  They have

 3 meanings.  "Paid" means benefits under the policy are

 4 paid.  "Denied" means benefits under the policy aren't

 5 paid.  When I say "means," that's how those terms are

 6 used generally in the industry and by regulators.

 7      MR. VELKEI:  Q.  You've taken the position that

 8 that's how CDI has used them in the past.  Could you

 9 explain what you mean by that.

10      A.  Actually, I don't think they've used it in the

11 past.  That definition was provided in this hearing,

12 but in other actions, the Department has used the

13 normal definitions of "paid" and "denied."

14      Q.  Let's turn to the next slide, if we can.

15 What's reflected here?

16      A.  This is an example of where the California

17 Department of Insurance treats paid claims like other

18 regulators do and like the insurance industry.  This is

19 an excerpt from the PacifiCare report.  And as you can

20 see, the 1.1-plus million claims are considered paid.

21      Q.  So to be clear, then, the Department has taken

22 the traditional usage of "paid" in this case as well?

23      A.  Right.  When they were doing their data call

24 and pulling samples for examinations, they used "paid"

25 and "denied" in the normal sense of those words.
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 1      Q.  And the conclusion by the Department that

 2 there were 1.125 million claims was actually included

 3 in the final report which is reflected here, correct?

 4      A.  Yes, that's how they -- yes.

 5      Q.  Now, the point that you're making in the

 6 second bullet point is what?

 7      A.  That by taking this unusual definition of what

 8 "contested" and "denied" means, then every EOP is going

 9 to be a violation unless, I guess, billed charges were

10 paid, which is not what happens in our health insurance

11 world generally.

12      Q.  Or put differently, every claim is treated as

13 a contested or denied claim?

14      A.  Right.  Even -- under that definition the

15 Department is using even claims that are paid, that

16 anyone in the industry and any regulator would

17 considered to be paid, would be treated for purposes of

18 this statute as contested or denied.

19      Q.  Okay.  Now, the information that's reflected,

20 the position of the Department at the time of the final

21 exam report and now in this hearing, is that evidence,

22 in your opinion, of arbitrary behavior?

23      A.  Yes.  The change in that position during the

24 course of this hearing would be.

25      Q.  Can you explain that.
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 1      A.  That's such a significant change from how the

 2 examination was conducted and reported and findings

 3 were reported and how that issue was looked at even

 4 earlier by the Department.  And then to just change

 5 that in the middle of the proceeding seems arbitrary to

 6 me, my opinion.

 7      Q.  Going back to the prior slide if we could.

 8 The final point you make on this Slide 16 is the

 9 interpretation eliminates any meaning in the statute to

10 the term "contested" or "denied."  Can you explain what

11 you mean by that.

12      A.  The legislature put the words "contest" and

13 "denied" in the statute which, as I said earlier,

14 looking at that as a former regulator, I would say that

15 notice now is not required in all claims.  But by

16 taking this unusual definition of what "contest" and

17 "denied" means and applying it to what everybody else

18 would think would be a paid claim, that those two words

19 in the statute effectively mean nothing.

20      Q.  Let's move on then if we can to CDI's

21 interpretation of Insurance Code Section 10169

22 Subsection (i).  And if you would walk us through your

23 criticisms of the Department's current approach with

24 respect to the need to include IMR language in the EOB.

25      A.  Again, I'm not trying to suggest that my
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 1 interpretation is the right one.  I'm trying to explain

 2 another perspective, another way of looking at it and

 3 perhaps to help explain why IMR language was not on the

 4 EOBs of PacifiCare and some of the other major

 5 insurers.

 6      Q.  So focusing on that first bullet point, "IMR

 7 statute makes no reference to EOBs," what is the point

 8 that you're trying to make?

 9      A.  When I look at that statute, it lists a set of

10 documents on which notice of IMR rights must be given.

11 And we have to remember that IMR rights only apply to a

12 limited number of people when certain benefits are

13 denied as being not medically necessary.  So there's a

14 very -- and those rights don't even -- as in most

15 states, those rights don't even come into play until

16 the person has gone through the grievance process.

17          So my point is something that, among the

18 documents listed, explanation of benefit forms is not

19 listed.

20      Q.  You say "EOB is a term of art within the

21 health insurance industry."  Can you explain that.

22      A.  The term "explanation of benefits" is commonly

23 used in the health insurance industry.  Regulators

24 understand it.  It's a specific kind of a form.  That's

25 why I say it's a term of art.



24347

 1      Q.  What's the significance of the fact that it's

 2 a term of art?

 3      A.  When they wanted to, the California

 4 legislature used that term.  So they've used it in

 5 another statute, and yet they didn't use it in the IMR

 6 notice statute.

 7      Q.  Do you have in mind an example of when they

 8 have utilized that term?

 9      A.  Yes.  I think it's the 10123.13.

10      Q.  Is that the statute that we were just looking

11 at, Ms. Stead?

12      A.  Yes.

13      Q.  Do you have a copy of your Code book in front

14 of you?

15      A.  I don't.

16      Q.  Why don't I provide this to you.

17      THE COURT:  10123.13?

18      MR. VELKEI:  Yes, your Honor.

19      Q.  If you could just direct the Court to where

20 reference to the EOB is included in that statute, if

21 you could.

22      A.  It's in Subpart (a) toward the end, the

23 sentence that begins, "The notice to the provider may

24 be included on either the explanation of benefits or

25 remittance advice."
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 1      Q.  Okay.  The next point you make is, "CDI never

 2 before cited PacifiCare for failing to include IMR

 3 language in an EOB."  Can you explain what you're

 4 referring to there?

 5      A.  The first citation appeared in early 2007, and

 6 yet the IMR law had been in effect for about six years,

 7 2001.  We know that the Department receives complaints.

 8 There's been testimony that they received health

 9 complaints over the years.

10          The EOB form is the form that consumers are

11 going to get that they're going to dispute.  It's going

12 to say a claim is denied or it wasn't paid enough.  So

13 it's very reasonable to assume that those EOB forms

14 appeared in those complaints.  And then again when they

15 started accepting provider complaints, it's also

16 reasonable to assume that the Department saw these

17 forms.

18          So my point is, despite the fact they had

19 these forms in front of them -- and they conducted

20 examinations of insurance companies and they would see

21 those in claim files.  So despite that history, the

22 Department had not cited the company for this

23 particular violation until early 2007.

24      Q.  Had there been exams previous to the targeted

25 2007 exam conducted by the Department?



24349

 1      A.  If you mean at PacifiCare, yes, and also of

 2 other insurers.

 3      Q.  You make the point that, "No evidence of CDI

 4 enforcement against the largest PPO insurers either."

 5          First of all, is it your conclusion or opinion

 6 that other PPO insurers did not have that language on

 7 that form?

 8      MR. STRUMWASSER:  Objection, no foundation.

 9      THE COURT:  I'll allow it if she knows.

10      THE WITNESS:  Yes, there has been evidence in this

11 case that at least a couple of the large or significant

12 insurers used forms at the same time that did not have

13 IMR notice language.

14      MR. VELKEI:  Q.  What's the significance of the

15 fact that there is no evidence of CDI enforcement

16 against those other PPO insurers?

17      MR. STRUMWASSER:  Objection, assumes facts not in

18 evidence.  There's no foundation that she knows

19 whether -- she has any basis for any claim about other

20 enforcement actions.

21      THE COURT:  If she knows.

22      THE WITNESS:  I've seen nothing that -- no effort

23 by the Department to make this well known or not seen

24 any enforcement actions.

25          The reason that part that's significant, one,
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 1 in the worst case, that could suggest different

 2 treatment.  But in addition, there's been testimony by

 3 Mr. Cignarale about how harmful the lack of an IMR

 4 notice is.

 5          And as a former regulator, I would have

 6 expected some notice to the industry if in fact that

 7 lack of notice on those forms was so harmful.

 8      MR. VELKEI:  Q.  Finally turning if we can to the

 9 interpretation, the Department's current interpretation

10 of Insurance Code 10133.66(c) on Slide 18.

11          First of all, you make the point from the

12 outset, it's a newly enacted provision as well.  What's

13 the significance of that point?

14      A.  As I explained before, it was a new law.  And

15 you know, frankly sometimes, sort of staff of insurance

16 departments aren't always kept up to date as much on

17 new laws sometimes as the higher ups are.

18          It also means that the first time they go out

19 to test an examination and try to enforce that law,

20 they may not know exactly what -- how to apply it or

21 perhaps there is an interpretation that has to be made

22 that hasn't been made yet by powers that be.

23      Q.  Okay.  How about the next reference, "The

24 plain language of the statute does not appear to

25 support CDI's interpretation"?  Explain that, first of
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 1 all, and I'm going to ask you what then is the

 2 significance of that.

 3      MR. STRUMWASSER:  Objection, legal conclusion.

 4      THE COURT:  I'm going to sustain the objection

 5 this time.

 6      MR. VELKEI:  Your Honor, just so I can be heard on

 7 that, as Ms. Stead made clear, she's not saying what

 8 the interpretation needs to be, but really whether

 9 there was sufficient notice for the industry to put the

10 industry on notice that this interpretation was in fact

11 the only one that could be had.

12          So her only point here is that looking at the

13 statute doesn't lead to only one conclusion as to its

14 meaning.

15      MR. STRUMWASSER:  She's already testified to her

16 opinion about whether the industry had notice.

17          Her interpretation of whether the statute is

18 ambiguous or not ambiguous, your Honor can make -- can

19 determine whether the industry had notice and take into

20 account the wording of the language.  This witness has

21 nothing to offer.

22      THE COURT:  Move on.

23      MR. VELKEI:  Just to make the point that Ms. Stead

24 is a form regulator and offering her expertise in that

25 regard.  Mr. Cignarale said unequivocally and testified
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 1 that the language was unambiguous in his opinion.  And

 2 this is responsive to that issue.

 3      THE COURT:  I don't know, if someone objected,

 4 maybe I should have ruled differently.  I am going to

 5 be the one that decides.  Move on.

 6      MR. VELKEI:  Okay.

 7      Q.  What is the significance of the fact that

 8 health plans have been operating on DMHC interpretation

 9 for years?

10      A.  There is a regulation promulgated by DMHC that

11 is, if not identical, pretty darn close; the essential

12 provisions in my mind are the same.

13          Companies like PacifiCare have affiliates that

14 are licensed by the Insurance Department and others

15 that are licensed by the DMHC.  That's not uncommon to

16 be on both sides.

17          So since that regulation had been around for a

18 period of time and had been enforced by DMHC and

19 certainly the companies had operated on that language,

20 when essentially the same language is adopted then by

21 the Insurance Department, it would be very reasonable

22 for the industry to expect that the Insurance

23 Department would interpret and apply that law the same

24 way that the DMHC had in past years.

25      Q.  So this conclusion would then go to whether
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 1 the industry was on sufficient notice of the

 2 Department's different interpretation of that language?

 3      MR. STRUMWASSER:  Objection, assumes the language

 4 is the same.

 5      THE COURT:  Overruled.

 6      THE WITNESS:  Yes, because of the DMHC regulation

 7 and the history there, all in the same health insurance

 8 industry in a sense, it would be very reasonable for

 9 the industry to interpret it the same way, which means

10 that, unless the Insurance Department tells them, "No,

11 we're going to go a different way in interpreting this.

12 We believe this means acknowledgment letters and

13 hardcopy to be sent," -- I mean, there's just no way

14 the industry would have known that.

15      MR. VELKEI:  Q.  When new legislation is passed,

16 as a former senior manager of the regulator, does

17 management sort of review legislative history in

18 connection with trying to decide what an appropriate

19 interpretation of the statute should be?

20      A.  Yes, that could be one thing that's

21 considered.  You know, oftentimes there is somebody

22 from the Insurance Department that is responsible for

23 legislative matters.  So there's, you know, involvement

24 at the legislative levels.  So they know who the

25 stakeholders are; they know who the different interests
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 1 are; they know what the intention is, so yes.

 2      Q.  As part of your capacity as a former regulator

 3 were you involved in reviewing legislative history for

 4 particular bills that may impact the responsibilities

 5 of your departments?

 6      A.  Yes, although I need to clarify.  When I say

 7 "legislative history," it's really more -- it's

 8 testimony that's submitted by stakeholders, what the

 9 sponsor says, the Department's reaction -- in that

10 context, yes.

11      Q.  All right.  Now, in this particular case, have

12 you had the opportunity to review the legislative

13 history related to 10133.66(c)?

14      A.  I have seen some of it, yes.

15      Q.  And what are the conclusions that -- what are

16 the conclusions you've reached after the review of that

17 legislative history with respect to this issue of the

18 Department's interpretation of 10133.66(c)?

19      MR. STRUMWASSER:  Objection.  Your Honor has the

20 legislative history.  The point whether or not the

21 legislative history supports one or the other

22 interpretation of the statute is a question of law.

23 This witness has nothing to add to it.

24      MR. VELKEI:  If in the capacity as a regulator,

25 regulators are involved in reviewing legislative
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 1 history in an effort to determine what appropriate

 2 interpretation they're going to adopt, Ms. Stead has

 3 testified that is in fact the case.  And in her

 4 experience, she has done that in attempting to come up

 5 with an interpretation.

 6      THE COURT:  Could you read the question back.

 7          (Record read)

 8      THE COURT:  I'm going to sustain the objection.

 9      MR. VELKEI:  Give me one moment, your Honor.

10      Q.  Ms. Stead, in your experience, do you think

11 that CDI's position on this interpretation of

12 10133.66(c) was a reasonable one in light of the

13 legislative history for that statute?

14      MR. STRUMWASSER:  Objection, legal conclusion.

15      THE COURT:  Overruled.

16      THE WITNESS:  No.  In light of what I saw in there

17 and the common statements from stakeholders and their

18 comments, that the purpose was to enact the same

19 protections for providers that existed on the managed

20 care, HMO side and given the closeness of the

21 regulation of the statute, no.

22      MR. VELKEI:  Q.  Was it --

23      MR. STRUMWASSER:  Excuse me.  Move to strike as

24 unresponsive.  She's just offered her legal opinion

25 about what the statute means.
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 1      MR. VELKEI:  She answered the question, which was

 2 was the position that the Department took reasonable in

 3 light of legislative history.

 4      THE COURT:  Motion to strike denied.  Let's move

 5 on.

 6      MR. VELKEI:  Q.  Finally, Ms. Stead, focusing own

 7 the last bullet point, "Conflicting interpretation is

 8 contrary to CDI's stated objective of consistency with

 9 DMHC," can you explain the point that you're making?

10      MR. STRUMWASSER:  Objection, assumes facts not in

11 evidence, no foundation.

12      MR. VELKEI:  Let me lay a foundational question.

13      THE COURT:  All right.

14      MR. VELKEI:  Q.  What is the basis for your

15 conclusion that there is a stated objective by the

16 Department of Insurance to be consistent with DMHC on

17 legal issues, public policy matters, and enforcement

18 activities?

19      A.  In the annual report of its activities that

20 the Department publishes, it contains -- it provided a

21 statement in there that they have this goal or

22 objective of being consistent with the Department of

23 Managed Healthcare on issues, legal issues, public

24 policy matters, enforcement activities that were

25 somewhat overlapping because, obviously, they're all in
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 1 the healthcare industry, so they stated this interest

 2 of being consistent.

 3      Q.  Have they done so publicly?

 4      A.  If you mean did they make their statement

 5 publicly, yes, it was in their annual statement.

 6      Q.  And then what is, then, the significance of

 7 the fact that their interpretation is contrary to their

 8 stated objectives?

 9      A.  Simply that the way they're applying that law

10 is not consistent with the objective that they've

11 stated in their annual report.

12      Q.  As a consequence, would that leg support your

13 conclusion that there wasn't sufficient notice to the

14 industry of its expectations around interpretation with

15 that statute or compliance with that statute?

16      A.  Yes, because the signal the Department had

17 sent in its annual statement was that it intended to be

18 consistent.  So that would have just been further

19 support for a belief that an interpretation by the

20 Department would be the same as that by the DMHC.

21      MR. VELKEI:  Your Honor, I have about ten more

22 minutes in this line.  Is it okay to just conclude that

23 before we take a break?

24      THE COURT:  Sure.

25      MR. VELKEI:  Q.  All right.  So there was one
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 1 other section of your -- of this part of your report

 2 labeled, "Unwillingness to adhere to own published

 3 rules."

 4          So I'd like to spend a little bit of time --

 5          Jason, if you could go to the next slide.

 6          -- and talk about this subject matter.  You've

 7 described it here as "Material deviations from CDI

 8 procedures."  And I'd like to walk through each of the

 9 bullet points that you've set forth there.

10          First of all, you've taken the position,

11 disavowing -- presumably CDI disavowed the relevance of

12 the NAIC handbook.  Can you explain that.

13      A.  As I mentioned yesterday, not following the

14 Department's own procedures and processes, guidelines

15 creates the opportunity for arbitrary treatment of

16 companies, of licensed entities.

17          The reference here to the handbook is --

18 since the Department's disposition in this hearing is

19 that they don't follow it despite the statute under

20 which they call -- which they use the authority to call

21 exams, which tells them to observe the guidelines in

22 the handbook.  So disregarding that requirement is

23 deviation from what they're supposed to do.

24      Q.  In your opinion, has the Department's refusal

25 to follow the guidelines in the handbook had a material
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 1 impact in this case?

 2      A.  Yes, with respect to some of the violations,

 3 yes.

 4      Q.  Can you give us an example?

 5      A.  The clear example, obvious example, is the

 6 timeliness of payment, where the company's performance

 7 is well above the standards in the handbook and, under

 8 those standards, the performance would not be

 9 considered to be in violation.

10      Q.  I want to step back for a moment and just ask

11 you generally, why do departments of insurance like CDI

12 and others set forth or create these rules and

13 procedures?  What is the purpose?

14      MR. STRUMWASSER:  No foundation.

15      THE COURT:  Overruled.

16      THE WITNESS:  Regulators in general do not want to

17 be perceived as being arbitrary.  They want to be fair

18 and objective, and they want to treat the entities they

19 regulate consistently.  That's one of the ways you

20 avoid being arbitrary.

21          And one of the ways you achieve that

22 consistency is to have policies, procedures, processes

23 in place, standards in place for the Department's own

24 performance.

25          You know, in addition to that, frankly, it's a
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 1 management and control tool that, you know, regulators

 2 expect their regulated entities to have.  So just from

 3 a pure management perspective, the Insurance Department

 4 as an operation would want to have policies and

 5 procedures, again, control purposes, to ensure

 6 standards of performance.  So for those two reasons.

 7      MR. VELKEI:  Q.  Focusing if we can on the second

 8 bullet point, "Failing to adequately maintain documents

 9 related to this matter," can you describe the nature of

10 your criticism in that regard.

11      A.  I was quite troubled by the fact that an

12 insurance regulator did not maintain all the records of

13 an open, pending matter.

14      Q.  Why?

15      A.  Couple of reasons:  One, those are government

16 records; two, the regulator always has the burden,

17 responsibility of establishing what's happened.  And if

18 you don't have all the records, you aren't going to

19 have a complete picture.

20          So if staff destroyed records and the

21 management doesn't have a complete record to look at, I

22 mean, that's just -- they really haven't done their job

23 at that point.

24      Q.  Now, you've also you mentioned -- you referred

25 to the destruction of documents by Ms. Smith, the lost
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 1 numerous PacifiCare complaint files as testified to by

 2 Robert Masters.  Is that inconsistent in your opinion

 3 with the procedures, internal procedures for the CDI or

 4 the legislative mandates?

 5      A.  Yes.

 6      Q.  Is that more generally inconsistent with the

 7 practice of regulators in this kind of position?

 8      A.  Yes.  Just to destroy records or throw them

 9 out and not worry about whether there's a complete set,

10 yeah.

11      Q.  You've also referenced here the declaration of

12 Mr. Samer Alami.  And what is the significance to you

13 of that declaration?

14      A.  What was significant is the fact that the

15 Department as a whole does not have the retention

16 policy for electronic records beyond, I think, 90 days.

17 And in this day and age, where so much is done

18 electronically and documents and filings are made

19 electronically, that was surprising that there was not

20 a way to retain or assure retention of those records.

21      Q.  I'd like to show you a copy of 5645 in

22 evidence.

23          And this is the declaration of Mr. Alami.

24 Would you do me a favor and point to the particular

25 portions of Mr. Alami's declaration that most trouble
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 1 you.

 2      A.  Paragraph 8 and Paragraph 9.

 3      Q.  In your experience, Ms. Stead, is there any

 4 debate about the importance of retaining all documents

 5 related to an open or pending matter?

 6      A.  No.

 7      Q.  So let's focus if we can on Paragraph 8 of

 8 Mr. Alami's declaration.  Perhaps we can put that on

 9 the screen -- it's already there.

10          What troubled you about that?

11      A.  That the records of a state agency are not

12 being preserved, including those that would relate to

13 current and open matters.

14      Q.  I'd like to switch back and go to the next

15 slide if we could.  What I've done is I've actually

16 highlighted a question that the Court addressed to

17 Mr. Cignarale about that Paragraph 8.

18                    "The Court:  But Mr. Cignarale,

19               I guess my interest is does anything

20               about that Paragraph 8 concern you?"

21                    "Answer:  No, your Honor,

22               nothing -- it doesn't concern me.

23               I would say there's a distinction

24               between what's contained in Paragraph

25               8 and the officers' putting into the
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 1               complaint file the relevant

 2               information that they feel should

 3               be maintained, either the hard copy

 4               of the file or the electronic version

 5               of the file, whether that be copying

 6               an e-mail into the electronic

 7               version of the file with log notes

 8               or printing off a copy of

 9               something that they feel pertained

10               to that file and it's irrelevant.

11               So I really think there are two

12               distinct issues."

13          Do you agree with Mr. Cignarale's conclusions?

14      A.  No.

15      Q.  Explain yourself -- could you explain that.

16      MR. STRUMWASSER:  I'm going to object.  Whether

17 she agrees with Mr. Cignarale's conclusions is

18 irrelevant.  She has no foundation.

19      THE COURT:  Sustained.  What do you want her to

20 tell me about?

21      MR. VELKEI:  Mr. Cignarale's explaining away

22 Section -- Paragraph 8 of his declaration, your Honor.

23 And perhaps the question was not artfully phrased, but

24 the point is his statements about why this shouldn't be

25 troubling Ms. Stead is here to respond to.
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 1          So my point is simply in the question, "Do you

 2 agree with the conclusion Mr. Cignarale's raised about

 3 this issue?"

 4      THE COURT:  Why do you think it's troubling?

 5      THE WITNESS:  Because he is a senior manager that

 6 does not seem to be concerned with the fact that

 7 complete records are not being kept.

 8          And he also suggests in here that it's up to

 9 the staff to determine what information was relevant

10 and should be kept.  That's unusual and troubling to

11 leave that kind of decision to a staff level.

12      MR. STRUMWASSER:  I object to her characterization

13 of it.  But, I mean, we can all deal with that later.

14      MR. VELKEI:  It's a good time to break, your

15 Honor.

16      THE COURT:  Okay.

17      MR. VELKEI:  Thank you.

18          (Recess taken)

19      THE COURT:  All right.  We'll go back.

20          We're back on the record.

21      MR. VELKEI:  I'd like to mark for identification

22 as, I believe, 5712, second set of slides which relates

23 to the last two sections of Ms. Stead's report.

24      THE COURT:  5712.

25          (Respondent's Exhibit 5712 marked for
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 1           identification)

 2      MR. VELKEI:  Maybe you can put the first one up on

 3 the screen.

 4      Q.  If you would just take a look through those

 5 slides and let me know when you're ready.  My first

 6 question is just, do you recognize 5712?

 7      MR. STRUMWASSER:  Would it be better for us if we

 8 simply appended this to the back of 5707?

 9      THE COURT:  There are other things in between, so

10 I designated the first one as -- 5708 as Stead Slide

11 Deck 1.  Then I designated this as Stead Slide Deck 2.

12      MR. STRUMWASSER:  Okay.

13      MR. VELKEI:  Thank you, your Honor.

14      THE WITNESS:  I'm ready.

15      MR. VELKEI:  Q.  All right.  Do you recognize

16 5712?

17      A.  Yes.

18      Q.  What is it?

19      A.  This is a set of slides that I assisted in

20 preparing for this, my testimony.

21      Q.  Focusing if we can on -- we've I guess

22 numbered consecutively from the prior one -- what is

23 labeled as Slide 23, which is a discussion, beginning

24 discussion of the part of your report labeled, "The

25 regulator should be fair and impartial."
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 1          And just as a general matter, we have heard it

 2 said by the Department on a number of occasions, "How

 3 we got here isn't of any significance."  Do you agree

 4 with that, Ms. Stead?

 5      MR. STRUMWASSER:  Objection, irrelevant, legal

 6 conclusion, no foundation.

 7      THE COURT:  I'll allow it.

 8      MR. VELKEI:  Thank you, your Honor.

 9      THE WITNESS:  No.  The events leading up to a

10 proceeding such as this and what occurred can be

11 important.

12      MR. VELKEI:  Q.  Can you explain why.

13      A.  As I've said before, regulators have a lot of

14 discretion.  They frankly have a good deal of power and

15 authority under statutes that they've been charged with

16 enforcing.  They need to exercise that discretion

17 fairly.

18          That discretion can be abused.  Regulators can

19 do things that invite either unfair comparisons or that

20 can affect how their investigation or examination of

21 the company develops.

22      Q.  Can their behavior also affect whether there

23 are violations?

24      MR. STRUMWASSER:  Objection, nonsensical,

25 ambiguous.
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 1      THE COURT:  Did you understand the question?

 2      THE WITNESS:  Yes.

 3      THE COURT:  All right.  I'll allow it.

 4      THE WITNESS:  Well, yes.  The regulator's charged

 5 with enforcing the insurance laws.  Part of that

 6 involves interpreting those laws.  And regulators could

 7 choose to take a particular interpretation that makes

 8 conduct a violation, or they can interpret the same

 9 statute a different way and the same conduct would not

10 be a violation.

11      MR. VELKEI:  Q.  Okay.  So focusing -- and I think

12 we've discussed some of the concepts that are reflected

13 in this second bullet point, that discretion can be

14 abused in material ways that can affect the number and

15 the type of alleged violations.

16          Now, it sounds like you've discussed this

17 first concept of developing new and unannounced

18 interpretations of  statutes and regulations.  Is there

19 anything further you want to add to that before we go

20 to the next point?

21      MR. STRUMWASSER:  Cumulative.

22      THE COURT:  It's kind of open ended.

23      MR. VELKEI:  Rephrase?  Sorry, your Honor.

24      Q.  All right.  So why don't I just make it more

25 simple and say what do you mean when you say developing
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 1 new and unannounced interpretations of statutes and

 2 regulations?

 3      MR. STRUMWASSER:  I think that was asked and

 4 answered.

 5      THE COURT:  I'll allow it.

 6      THE WITNESS:  An example -- what I mean is, as

 7 I've just said, a regulator can choose to take one

 8 interpretation or the other of the law.

 9          An example in this case is the interpretation

10 of what "denied" or "contested" means.  If -- if the

11 regulator chooses to use the usual meaning of "denied"

12 and "contested" it's one outcome.  If the regulator

13 chooses to mean -- really to say that "denied" and

14 "contested" doesn't mean anything and that all claims

15 are subject to that notice requirement, then it has a

16 different outcome.

17      MR. VELKEI:  Q.  And a different outcome being a

18 lot more violations?

19      A.  A difference in the number of violations,

20 yeah.

21      Q.  What's the point you're making on the second

22 sub-bullet point, looking at entire claims population

23 instead of just a sample?  Could you explain what you

24 mean?

25      A.  Comparing the findings of an examination in
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 1 which an entire claims population is examined is --

 2 it's not fair to compare that with an examination in

 3 which a sample set of files is examined.  And the

 4 reason is, if you think about two insurance companies

 5 that have identical performance, identical levels of

 6 performance on whatever the issue is, not perfect but

 7 identical, if you are testing -- if you are looking at

 8 1.1 million claims, say that's the entire population

 9 for the exam period.

10          If you're testing that entire population and

11 in the other case you're testing -- you pull, sample,

12 say 68 files, and you're testing the 68 files for the

13 same type of claims, if those two companies have

14 exactly the same level of performance, you are going to

15 find -- assuming it's not perfect, you're going to find

16 a higher number of violations in the company where you

17 looked at 1.1 claims --

18      Q.  1 million claims?

19      A.  1.1 million -- versus the company where you

20 looked at only 68 files.

21      Q.  Presumably a substantially higher number of

22 violations, correct?

23      A.  Right, right.  So -- and both of those

24 techniques can be used in market conduct examinations,

25 but to compare the results is not fair.
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 1      Q.  And you make the point here, "CDI acknowledges

 2 the importance of objectivity."  What is that based

 3 upon?

 4      A.  There have been CDI staff who have testified

 5 in this case and who acknowledge that concept, that

 6 regulators should be objective.

 7      Q.  Now, I'd like to turn to the next slide and

 8 get your perspective as a former regulator and someone

 9 who's been in this industry for a number of years about

10 some of the documents we've seen between an

11 organization called the CMA and the Department of

12 Insurance or its representatives.

13          So focusing on this second slide, I'd like to

14 first talk about the significance in your mind of the

15 loss of the CTN network and the provider recontracting

16 effort.  What significance does that have in your

17 analysis of apparent bias toward provider interest?

18      MR. STRUMWASSER:  Your Honor, this witness has no

19 foundation, no personal knowledge.  She could talk

20 about whatever your Honor wants to let her talk about

21 with respect to her experience as a regulator.  But for

22 her to be talking about whether something influenced

23 something else that she has no knowledge about, she has

24 absolutely no basis for any of this testimony.

25      MR. VELKEI:  She's a former regulator who can
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 1 definitely opine on whether the behavior taken by

 2 specific staff members in this case was appropriate or

 3 not and why it would indicate a bias.

 4          This particular question is really just a

 5 foundational sort of like a threshold question to get

 6 to that subject.

 7      MR. STRUMWASSER:  I mean, the sort of macro,

 8 global questions about "do you have an opinion about

 9 anything" -- the first bullet, this witness purports to

10 say what caused providers to lobby CDI.  She has no

11 basis for any of that.  It's entirely speculative, and

12 there's no foundation.

13      MR. VELKEI:  She is a regulator that deals with

14 provider interest.  She's a former regulator.  She has

15 dealt with some of the same challenges that regulators

16 have dealt with in this state.  Again, this is just

17 sort of setting the stage for what happened.  The real

18 meat of her testimony is in the next two bullet points,

19 "Undue coordination and investigation" and "Special

20 Rules."

21          And I'm happy, your Honor, if you feel

22 strongly on the first point, to move on to those next

23 two.

24      THE COURT:  Let's move on.

25      MR. VELKEI:  Okay.
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 1      Q.  So let's focus if we can on the conclusion by

 2 you that there was undue coordination of investigation,

 3 examination and enforcement action of the California

 4 Medical Association.  Generally speaking, what is that

 5 based upon?  What is that conclusion based upon?

 6      A.  That is based on records or evidence in this

 7 case that -- particularly communications that occurred

 8 between CDI staff and the California Medical

 9 Association.

10      Q.  Now, is it unusual for provider interests to

11 actively lobby or sort of try to influence the

12 Department to take certain actions against health

13 insurers?

14      A.  No, not at all.  I've been on the receiving

15 end of some of those issues and efforts.

16      Q.  So then what is the concern that you have, if

17 not the efforts by the CMA and other provider interests

18 to lobby the Department against PacifiCare or United?

19      A.  The concern I have is not with CMA bringing

20 these issues to the regulator and trying to see if the

21 regulator will intervene.  That happens.  It's a trade

22 association; it has members' interests to protect.

23 That's common.

24          My concern in this case is with the

25 Department's response to those efforts of the CMA.
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 1      Q.  Now, you've highlighted -- you've highlighted

 2 certain quotations that you've included in this box

 3 within the second bullet point of the slide.  What are

 4 those -- what is the reason that you've sort of

 5 segregated or identified those particular quotations?

 6      A.  Those communications between an insurance

 7 department and an entity like the California Medical

 8 Association were extremely disturbing to me.

 9      Q.  Why don't we start, then, with the first

10 reference from Exhibit 5413, "I am confident that you

11 all at CMA will be pleased with the direction we are

12 heading."  What bothers you about that?

13      A.  This is a communication from Department staff

14 to CMA.  What disturbs me about that is that the

15 insurance regulator -- what I conclude from that

16 statement is that the insurance regulator is trying to

17 take care of CMA's interest, looking out for them.

18          I mean, for a regulator to tell a complaining

19 party, "Oh, you'll be pleased with what we're doing

20 with the licensed entity" is unheard of.  And to me,

21 that was very disturbing.

22      Q.  Have you ever seen something like it in your

23 experience?

24      A.  No, I've never seen anything like that.

25      Q.  Okay.  Let's go on to the next quotation.  And
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 1 this is one we've seen quite a bit in this case.  "The

 2 more numbers racked up, the better."  What bothers you

 3 about that particular statement?

 4      A.  The California Department, like others, they

 5 look at complaints as some measure of activity.  And,

 6 you know, a very high number relative to other

 7 companies could be a measure or a reason for concern.

 8 So complaints can be important to regulators.

 9          For a regulator to encourage a complaining

10 party to rack up the number of complaints to -- against

11 a particular insurance company is, in my opinion,

12 completely inappropriate and it shows a bias in favor

13 of the complaining party, if not, some type of, you

14 know, prejudice against the regulated entity.

15      Q.  Have you ever seen -- in your experience, have

16 you ever seen something like that occur?

17      A.  No.  In fact, what normally happens when

18 entities like the California Medical Association -- I

19 had it with the counterpart in Ohio -- come to the

20 regulator to bring these complaints to the Department,

21 regulators actually try to be very objective because

22 they realize entities like CMA, the counterpart in

23 Ohio, they have some influence.  So you try very hard

24 to maintain that impartiality and remain objective when

25 you're in that kind of situation.
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 1      Q.  Why is that important?

 2      A.  For the reasons I've mentioned before.  For

 3 the -- you know, impartial, objective treatment of the

 4 regulated entities.

 5      Q.  Moving on then to the statement -- and this is

 6 from Ms. Rosen at Exhibit 5414, "Partly as a result of

 7 your teachings and influence, I have gotten the CDI to

 8 expand their scope."

 9          First of all, I've not included the entire

10 quotation in there, but have you seen Exhibit 5414?

11      A.  Yes.

12      Q.  Are you troubled by these and other

13 statements?

14      MR. STRUMWASSER:  Objection, ambiguous as to

15 "other."

16      MR. VELKEI:  I'll just focus on the one that's

17 highlighted.

18      THE COURT:  All right.

19      THE WITNESS:  Yes.

20      MR. VELKEI:  Q.  Why?

21      A.  This is a communication from the Department,

22 from someone who appears to have some involvement in

23 the examination or at least the scope of it, who is

24 communicating, again, with the trade association of the

25 complaining party in this.



24376

 1          And what this -- what I conclude from this is

 2 the staff person has actually gone to the trade

 3 association asking for what the Department should do

 4 against one of its regulated entities.

 5      Q.  Isn't that just the same thing as obtaining

 6 input from stakeholders to the process?

 7      A.  No.  The regulator may receive information

 8 from someone else, but the regulator is the one that

 9 knows the insurance laws and knows what needs to be

10 done and what issues they should consider and what

11 issues are within the jurisdiction and how to test for

12 those things.

13          So, no, I find it inappropriate to be going

14 outside to the complaining party, saying, "Because of

15 your influence, we're changing the scope of the exam."

16      Q.  "Looks like you uncovered a gold mine of

17 additional violations."  Now, this was a communication

18 from a representative of the CMA to counsel for the

19 Department.  Is that also troubling to you?  And if so,

20 why?

21      A.  Yes.  This, to me, suggests sort of an ongoing

22 effort to do something for or in favor of the CMA.

23      Q.  And the reference to "gold mine of additional

24 violations," what do you infer from that?

25      MR. STRUMWASSER:  I object to this line.  This
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 1 witness has no competence to testify to what she's

 2 telling you about what the CMA was looking for.  To the

 3 extent these are not statements by the Department,

 4 they're irrelevant.

 5      THE COURT:  I'm sorry.  Can you read that back.

 6          (Record read)

 7      MR. STRUMWASSER:  It's a CMA statement.

 8      THE COURT:  Yes.  I mean, I think it's

 9 problematic.  I'll sustain.

10      MR. VELKEI:  Q.  In your experience, have you had

11 communications from special interest groups like

12 medical associations being excited and using terms like

13 "gold mine of additional violations" in the context of

14 an investigation or enforcement action?

15      MR. STRUMWASSER:  Irrelevant.

16      THE COURT:  Overruled.

17      THE WITNESS:  No, because frankly I wouldn't share

18 that information until the matter was resolved.

19      MR. VELKEI:  Q.  You've also identified the

20 reference to "We'll rework our wish list."  What are

21 you referring to there?

22      A.  That's a communication from the CMA to the

23 Department.

24      MR. STRUMWASSER:  Excuse me.  Yes, it is.  Thank

25 you.
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 1          And on that basis, I object to the question.

 2      THE COURT:  Overruled.

 3      THE WITNESS:  The suggestion that a trade

 4 association like the CMA would have a wish list that it

 5 was giving to the Department, that, in and of itself,

 6 is troubling and suggests a bias in favor of that

 7 organization.

 8      MR. VELKEI:  Q.  If any of this behavior had

 9 occurred while you were managing the market conduct

10 division of the Ohio Department of Insurance, what

11 would have your reaction been?

12      MR. STRUMWASSER:  You know, I'm going to object.

13 These are not statements -- neither the CDI nor the CMA

14 statements are statements being made by a person in a

15 market conduct division.  And they're both by people in

16 different roles, and therefore they are -- her

17 experience specifically as posited is irrelevant, and

18 she has no foundation for any of it.

19      MR. VELKEI:  Your Honor, to be clear, these

20 statements were made and communicated in the course of

21 a market conduct examination that was underway at the

22 Department.

23          So I'm saying as a former head of the market

24 conduct division, the Department of Insurance, if she

25 were to discover that these kind of communications were
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 1 being conducted, what her reaction would have been.

 2      MR. STRUMWASSER:  That's just false.

 3      MR. VELKEI:  What's just false?

 4      MR. STRUMWASSER:  That these were made in the

 5 course of -- examination.

 6      MR. VELKEI:  "The more numbers racked up, the

 7 better" were in anticipation of the examination, just

 8 prior to the notice.

 9          "Partly as a result of your teachings and

10 influence, I've gotten the CDI to expand the scope

11 of" --

12      THE COURT:  All right.  All right.  Stop, stop,

13 stop.

14      MR. VELKEI:  Your Honor, this is directly relevant

15 and was in the context of the examination.

16      THE COURT:  Could you read the question.

17          (Record read)

18      THE COURT:  I'll allow it.

19      THE WITNESS:  I actually supervised more than just

20 the market conduct.  I had investigations and some

21 other functions.

22          If I found out that someone on my staff was

23 making those kinds of communications that CMA staff

24 person has made here, there would have been an

25 investigation and very likely disciplinary action.
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 1 That conduct cannot be tolerated.

 2      MR. VELKEI:  Q.  What if you found out that the

 3 documents had been destroyed in the midst of the

 4 enforcement action?

 5      MR. STRUMWASSER:  Objection, vague as to

 6 "documents."

 7      MR. VELKEI:  The documents that are reflected in

 8 this slide, Exhibits 5415, 5414, and 5413.

 9      MR. STRUMWASSER:  Assumes facts not in evidence.

10      MR. VELKEI:  There's a letter on file where they

11 admitted to destroying the documents.  So what facts --

12 what are the facts that are assumed that are not in

13 evidence?

14      MR. STRUMWASSER:  That there are not other copies

15 at the Department.  These are mostly e-mails with cc

16 recipients to the Department.

17      MR. VELKEI:  Your Honor, I'd like to remind the

18 Court that counsel for the Department unequivocally

19 said there were no such documents.  And it was only to

20 the --

21      THE COURT:  Could you read the question back

22 again.

23          (Record read)

24      MR. STRUMWASSER:  And there's a clarification.

25 There was an objection and a clarification question.
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 1      MR. VELKEI:  There was no clarification question.

 2 That's the question.

 3      THE COURT:  Did you understand the question?

 4      THE WITNESS:  I'm sorry.  I don't think --

 5          (Record read)

 6      THE COURT:  Okay.  I'm going to allow it.

 7      THE WITNESS:  At least two things would have

 8 happened, starting with an investigation, probably a

 9 disciplinary action.

10          I would have considered -- the second thing is

11 I would have considered that investigation or

12 examination to be tainted, to -- the destruction of

13 records would have affected the integrity of that whole

14 process.  And, you know, without knowing exactly where

15 we were in the process, that may have ended the

16 examination in that process.

17          I mean, without the records, without knowing

18 exactly what happened, I wouldn't feel that you could

19 proceed with anything.

20      MR. VELKEI:  Q.  Did you look to determine whether

21 any disciplinary action was taken against the persons

22 that were involved in these communications?

23      A.  No.

24      Q.  Would it concern you if you were to discover

25 that in fact no disciplinary action whatsoever was
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 1 taken?

 2      MR. STRUMWASSER:  Objection.  Whether or not there

 3 is disciplinary action would not be in this record, and

 4 that's -- so, the witness --

 5      MR. VELKEI:  I mean, I'm just saying would it

 6 concern her if --

 7      MR. STRUMWASSER:  You know, I've got to be able to

 8 finish at some point.

 9      THE COURT:  Okay.  You guys are making me a little

10 crazy here.  Stop it.

11      MR. VELKEI:  Sorry, your Honor.

12      THE COURT:  What's your objection?

13      MR. STRUMWASSER:  My objection is assumes facts

14 not in evidence, and to the extent -- and the nature of

15 the facts that are being asked about are confidential

16 materials.

17      THE COURT:  I think that is a problem because the

18 last question, it's in dispute.  And therefore you can

19 ask about it.

20          I don't know that we know or would know if

21 there was disciplinary action taken.  You can ask,

22 assuming that there is none.

23      MR. VELKEI:  Right, your Honor.  And the question

24 was, "Would it concern you if you were to discover that

25 in fact no disciplinary action was taken?"  Assuming
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 1 that fact.

 2      MR. STRUMWASSER:  Our objection is, given that

 3 whether there was or was not could not be known,

 4 assuming that there is is irrelevant.

 5      MR. VELKEI:  Well, except that -- and this is for

 6 a later time, your Honor.  This is really just assume

 7 those facts.  But to be clear, some of the persons

 8 involved in those communications continued to sit at

 9 the counsel table for several months thereafter.  And

10 so if there were some disciplinary action taken, it

11 wouldn't be evident from the conduct of the Department.

12          But that's not -- we can argue about that

13 later.  It's simply saying, "If you were to discover

14 that no disciplinary action was taken, would that

15 trouble you?"

16          Now, I just -- on a number of occasions

17 counsel for the Department inquired about whether

18 disciplinary actions were taken against officers of the

19 company in connection with the integration.  That was a

20 familiar refrain.

21          It's a simple question here and one that's not

22 assuming any facts, just simply asking, if it were in

23 fact the case that no disciplinary action were taken,

24 would that be troubling.

25      MR. STRUMWASSER:  Because the company is, may I
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 1 say, the respondent.  And how the company responded to

 2 the violations is relevant to facts for which your

 3 Honor is going to have to make a finding.

 4      MR. VELKEI:  As is -- excuse me, sir.

 5      MR. STRUMWASSER:  But the point that is -- of the

 6 objection that remains is there is no way to draw any

 7 inferences from anything that is public information,

 8 and, therefore, the question is categorically

 9 irrelevant.

10      MR. VELKEI:  Your Honor, again, we can argue that

11 later.  When, in this particular case, Ms. Rosen

12 engaged in additional misconduct, that misconduct was

13 disclosed on the record, and Ms. Rosen has not been

14 back since.

15          Certainly at the time these events were

16 uncovered, that was not the case.  But, again, you

17 know, that can be decided on a different day.  I'm just

18 simply asking if in fact it is the case that there was

19 no disciplinary action taken, would that be

20 appropriate.

21      THE COURT:  Assuming there was no disciplinary

22 action taken, do you have an opinion about that?

23      THE WITNESS:  Yes.  I would be surprised if an

24 insurance department would condone this type of

25 activity.  As I mentioned, I would have looked into it
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 1 and likely taken some investigation.

 2          But I -- I don't feel that I'm in a position

 3 to second-guess another insurance department on that

 4 particular issue.  But it wouldn't surprise me.

 5      MR. VELKEI:  Q.  I'd like to go back to your

 6 statement, Ms. Stead, that the destruction of records

 7 would have affected the integrity of the whole process.

 8 Could you explain what you mean by that.

 9      A.  It's really as simple as, if you don't have

10 all the records of a case, you have an incomplete

11 record of what you, as a regulator did and looked at

12 and what the company provided to you.  So without

13 knowing what's missing, it's difficult to know what the

14 end result would be.

15      Q.  What about if in fact the particular regulator

16 was unduly influenced by a special interest group,

17 would that also, in your opinion, taint the integrity

18 of the process?

19      A.  Yes, it can.  I mean, any time a regulator is

20 not acting impartially and is taking sides in a matter

21 that they're charged with investigating, evaluating,

22 yes, it's possible.

23      Q.  Let's go on if we can to the "Special rules

24 for CMA and other 'VIP' complainants outside of the

25 complaint process and/or outside jurisdiction."
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 1 Explain to me what's being referred to there.

 2      A.  According to some of the testimony in this

 3 case, there are certain complainants that were

 4 considered to be special, and some were designated as

 5 VIP, which suggests a different level of a treatment or

 6 attention for those particular entities or individuals.

 7      Q.  Now, I asked Mr. Cignarale if the term "VIP

 8 provider" was a term of art within the Department.

 9 Have you ever -- are you aware of a term of art

10 referred to by regulators as "VIP provider"?  Have you

11 ever heard that term used before?

12      MR. STRUMWASSER:  Irrelevant.

13      MR. VELKEI:  Goes to bias, your Honor.

14      THE COURT:  Could you read that, please.

15          (Record read)

16      THE COURT:  Okay.  Overruled.

17      THE WITNESS:  No, it's not a term I have ever

18 heard.

19      MR. VELKEI:  Q.  Have you ever seen it used in

20 correspondence?

21      A.  No.  And actually, as I mentioned earlier,

22 there are always individual entities that bring

23 complaints in directly to the Commissioner.  It's a

24 public agency.  It's really in those cases that

25 regulators and staff try to be very objective and not
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 1 treat those people specially just because they got the

 2 attention of the Commissioner.

 3      Q.  Did you see in this particular instance the

 4 Department going out of its way to treat those people

 5 objectively, or did you see the opposite behavior?

 6      A.  I saw indications that the special

 7 complainants received treatment or -- that was

 8 inconsistent with the Department's normal processes.

 9      Q.  You know, we actually -- before the break,

10 that was one of the points on the slide that I forgot

11 to ask you about is special treatment for certain

12 complainants outside of the normal complaint process.

13 What is the danger in allowing a regulator to do that?

14      A.  Any time a regulator treats a special

15 complainant differently or licensed entity differently,

16 they run the risk of being arbitrary and not being the

17 fair, objective regulator that one expects from their

18 state agencies.

19      Q.  Is that also -- could that also taint the

20 integrity of the process, applying these special rules

21 to certain complainants?

22      A.  It could.

23      Q.  Have you ever before seen a regulator provide

24 special treatment for certain complainants outside of

25 the normal process?
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 1      A.  No.

 2      Q.  I'd like to turn if we can to the next slide.

 3 Now, this is entitled "Unprecedented Lack of

 4 Objectivity in Public Statements of the Commissioner."

 5          I want to focus you on the first statements,

 6 the press release by Commissioner Steve Poizner on

 7 January 29, 2008, the day the OSC was served and made

 8 public.

 9          "After years of broken promises to

10 Californians, it is crystal clear that PacifiCare

11 simply cannot or will not fix the meltdown in its

12 claims paying process.  We're going to put an end to

13 that."  Does that statement trouble you?

14      MR. STRUMWASSER:  Objection, irrelevant and

15 ambiguous.  If Mr. -- it's ambiguous because the

16 question -- it's unclear whether the troubling is

17 supposed to be because of the Commissioner being the

18 decision maker, in which case he is not, or if he is

19 simply the Commissioner who presided over the

20 investigation.

21          And it is irrelevant if it's the presided over

22 the investigation.  And it's irrelevant if he's going

23 to be the decision maker because he isn't.

24      MR. VELKEI:  Your Honor, I'd like some latitude.

25 It obviously goes to bias.
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 1          But Ms. Stead is going to actually address

 2 specifically how what she characterizes as lack of

 3 objectivity by the Commissioner in the former

 4 administration impacts this proceeding.

 5          But for now, these specific statements go to

 6 bias and refutes the Department's position, including

 7 that of Mr. Cignarale, that the Department was

 8 objective in its treatment and handling of this case.

 9      THE COURT:  All right.  I'll allow it.

10      MR. VELKEI:  Thank you.

11          Can we have that question read back?

12          I am happy just to sort of cut to the chase

13 because -- the first statement that I've read into the

14 record from the Commissioner Poizner on January 28th,

15 2008, does that statement trouble you, and, if so, why?

16      MR. STRUMWASSER:  The first bullet?

17      MR. VELKEI:  Yes, first bullet, first statement,

18 same thing.

19      THE WITNESS:  Yes, for at least a couple of

20 reasons.  One is the timing of that statement.  That is

21 a serious allegation against a licensed entity at a

22 time when charges are pending against the entity; it

23 hasn't been resolved; there hasn't been a final

24 resolution; there hasn't been an adjudication on the

25 merits on a charge which is pending.  So the timing
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 1 concerns me.

 2          And the statement is so harsh.  To suggest

 3 that the claims paying process of a company is --

 4 there's a meltdown in it when the Department had just

 5 determined that about 97 percent of claims were paid on

 6 time borders on being misleading or false even.

 7      MR. VELKEI:  Q.  Presumably a public statement of

 8 that nature doesn't demonstrate the requisite

 9 impartiality needed by the Commissioner?

10      MR. STRUMWASSER:  Objection, impartiality of the

11 Commissioner in what role?

12      THE COURT:  I'll overrule the objection, but I

13 think that's fair to ask her about.

14      THE WITNESS:  That statement by the Commissioner

15 in a pending matter does not demonstrate to me the

16 objectivity or even impartiality that I would have

17 expected by a Commissioner.

18      MR. VELKEI:  Q.  Now, you make this statement in

19 your report on Page 7, "It is not credible to think

20 that the Commissioner's staff would act inconsistently

21 with the Commissioner's very public views."  Can you

22 explain that statement.

23      MR. STRUMWASSER:  No foundation, speculative.

24      THE COURT:  Overruled.

25      THE WITNESS:  Yes, in my experience, staff within
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 1 the Insurance Department take their cues in many

 2 matters from the Commissioner.  The Commissioner is the

 3 person at the top.  In California it's an elected

 4 official; in other states it's appointed.  But it's the

 5 person at the top of the organization.

 6          In my experience, commissioners set the tone.

 7 They set policy.  And they expect staff to follow it.

 8          So, no, it wouldn't surprise me that staff

 9 would act in accordance with public statements or

10 direction from the Commissioner.  In fact, the

11 Commissioner would expect it.

12      MR. VELKEI:  Q.  In your experience both as a

13 regulator and since in private practice, have you ever

14 seen a sitting commissioner make such strong statements

15 about a pending matter before the Department of

16 Insurance?

17      A.  I don't recall any, no.

18      Q.  Let's move on then to the next quotation,

19 second bullet point.  "The integration of PacifiCare

20 was botched...that ended up creating a horrible

21 situation for policyholders and doctors to deal with

22 this company."

23          And this is attributed to a CDI spokesperson

24 Mr. Ioannis Kazanis, I-O-A-N-N-I-S, K-A-Z-A-N-I-S, on

25 September 8th, 2010.  Does that statement concern you,
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 1 Ms. Stead?

 2      MR. STRUMWASSER:  Well, among other things it's --

 3 it's irrelevant, and it is in addition a, forgive me,

 4 botched quotation since it takes two sentences and

 5 makes them one and is misleading in that respect.

 6      THE COURT:  Do you have a copy of the actual

 7 quotation?

 8      MR. VELKEI:  I think I probably do.  I can grab

 9 it.

10          I have a few copies, your Honor.  This was in

11 in the context of a document that was filed by

12 respondent entitled "Statement Related to September 8

13 Third Party Request of Court."  And it's Exhibit B

14 attached.

15          Maybe we can try to put that up on the screen,

16 Jason.  Focus on that particular quotation.  So you

17 want to go to Exhibit B if you could.

18      MR. STRUMWASSER:  So we see here that there's an

19 intervening sentence.  And it's not at all clear that

20 the "that" in the document is the same "that" that the

21 excerpt contains.

22      MR. VELKEI:  Okay.  Can you blow that up a little

23 bit more, Jason?  Is that possible?

24      Q.  Ms. Stead, if you would take your time to

25 review that, let me know when you're ready.
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 1          And I hope -- you know, I've highlighted at

 2 the request of Department counsel the full quotation

 3 from the Department spokesperson.

 4      MR. STRUMWASSER:  And the objection still stands,

 5 that what is said in a press release is irrelevant

 6 here.

 7      MR. VELKEI:  Same response, your Honor, bias.

 8      THE COURT:  I'll allow it.

 9      MR. VELKEI:  Thank you.

10      THE WITNESS:  I'm sorry.  Can I get the question

11 back?

12      MR. VELKEI:  Q.  We're giving you the full

13 statement, at least as attributed here, the full

14 context of the statements made by Mr. Kazanis.

15          Are you any less troubled now, reviewing the

16 full statement that was made at the request of the

17 Department?

18          That was -- the Department counsel asked me to

19 put the full statement on the screen.  Are you any less

20 troubled by what you see here as opposed to what's

21 reflected on the slide?

22      A.  No.

23      Q.  Could you explain yourself -- explain why not?

24      A.  Even with the full statement in there, it

25 remains a very harsh statement, if not even accurate.
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 1 But that -- but it's very harsh.  It's coming from the

 2 Commissioner's office, again, in the middle of a

 3 pending proceeding.

 4      Q.  Would that suggest to you that the

 5 Commissioner's office is not being objective about the

 6 prosecution of this case?

 7      MR. STRUMWASSER:  No foundation and irrelevant.

 8      THE COURT:  Overruled.

 9      THE WITNESS:  Yes.  To make those kinds of

10 statements about a licensed entity that you're

11 responsible for regulating in the middle of a pending

12 proceeding suggests that.

13      MR. VELKEI:  Q.  Now, you've reviewed an extensive

14 amount of the record in this case, correct?

15      A.  Yes.

16      Q.  Based upon your review of what you've seen,

17 would you describe it as a horrible situation for

18 policyholders and doctors?

19      A.  No.

20      Q.  Now, the counsel for the Department has made

21 the assertion that -- pointed out that Commissioner

22 Poizner is no longer the sitting Commissioner, that we

23 have a new elected official in that capacity.

24          In your opinion, does that somehow wipe the

25 slate clean and avoid any issues about the integrity of
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 1 the process?

 2      A.  No.

 3      Q.  Let's go to the next slide if we could.

 4          "Why Relevant Today?"  "The exam was

 5 conducted, enforcement action was brought, and CDI's

 6 positions were formed during the period of questionable

 7 conduct by the Commissioner and certain staff."  Can

 8 you explain yourself.

 9      MR. STRUMWASSER:  Objection.  Her explanation of

10 why she thinks it's relevant is itself irrelevant.  And

11 the proposition as to whether -- how the Department's

12 position today was formed is -- she's not competent,

13 there's no foundation for it.

14      THE COURT:  I'm not sure.  What is it you want the

15 witness to do?

16      MR. VELKEI:  The question was simply raised by the

17 Department that this -- that the actions of the prior

18 Commissioner and the staff somehow are not relevant

19 since we've got a new commissioner in place.

20      THE COURT:  She said it was.

21      MR. VELKEI:  I'm just simply asking to elicit an

22 explanation.  We don't need to focus on that slide.

23      THE COURT:  All right.

24      MR. VELKEI:  Q.  So why do you think it remains

25 relevant?
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 1      A.  The examination itself and the review and the

 2 prior review of the company and the filing of this

 3 action were all under the prior commissioner.  So that

 4 person would have been in charge of the Department at

 5 the time those -- you know, the examination was

 6 conducted, the complaints were reviewed, and this

 7 action was filed.  So -- I mean, it was all done under

 8 his administration.

 9      Q.  In your report, you reference toward the end

10 of this section, "CDI then took a number of steps that

11 were out of the ordinary and not consistent with what a

12 regulator would typically do."

13          Have you, in the context of preparing this

14 presentation, set forth some of the examples that are

15 referenced in your report?

16      A.  Yes.

17      Q.  Let's turn to the next slide if we can.

18          What is illustrated here, Ms. Stead?

19      A.  In this slide, I attempted to show the timing

20 of the first citation of PacifiCare for not having IMR

21 language on the EOBs.

22          As I mentioned a little bit earlier, that law

23 was around for several years.  It would be very

24 reasonable to expect complaints coming to the

25 Department to have EOBs in various areas, yet it wasn't
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 1 until spring of 2007 that there was the original

 2 citation to PacifiCare for that allegation.

 3      Q.  Now, you put at the bottom here, "During the

 4 hearing, CDI added a separate violation for every

 5 allegedly noncompliant form."

 6          What's the significance of that in your

 7 opinion?

 8      A.  That despite this being a form violation or

 9 noticed language that should be in a template or

10 allegedly should be and is not there, they went back

11 and added a separate violation for each and every form

12 issued by the company.

13      Q.  Is that inconsistent with your experience as a

14 regulator?

15      A.  Yes.

16      Q.  Could you explain that.

17      A.  When you have a -- just assume for this

18 purpose the notice language is supposed to be there and

19 it's not there.

20          The EOB is a form that's used on virtually all

21 claims -- maybe not all claims but a great majority of

22 claims.  It's a common form.  There is language on

23 there that's boilerplate.  This kind of notice language

24 would be that.

25          So that form, the decision to either leave it
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 1 on or take it off, that form language, only happens one

 2 time when that template is created.  And these forms

 3 are generated automatically.  It's not as if somebody

 4 consciously omits that language every time a claim is

 5 processed.

 6      Q.  Based upon your review of the record, is it

 7 your opinion, then, that the adding of a separate

 8 violation for every allegedly noncompliant form

 9 illustrated the bias of the Department?

10      A.  Yes, in that, you know, it's not necessary --

11 it was not necessary to get the corrections that the

12 Department wanted.  The company agreed to do that.  It

13 made those changes.

14          So, you know, the goal of compliance was

15 achieved early on.  To count every single form

16 separately, I -- the only reason I could see to do that

17 would be to increase the number of violations to

18 increase the penalty because the goal of compliance has

19 been achieved.

20      Q.  Have you ever heard reference to the term

21 "piling on"?

22      MR. STRUMWASSER:  Objection, irrelevant.

23      THE WITNESS:  Yes, I've heard it.

24          Sorry.

25      THE COURT:  I'm not sure where you're going with
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 1 that.  I'll allow it.

 2      THE WITNESS:  Sorry.

 3      MR. VELKEI:  Thank you.

 4      Q.  Would you characterize this as an instance of

 5 piling on?

 6      MR. STRUMWASSER:  Leading, irrelevant.

 7      THE COURT:  Overruled.

 8      THE WITNESS:  I don't -- yes, but I don't want to

 9 suggest that that term has some special meaning.  It's

10 sort of slang that people use. And I've heard that term

11 used with regulators, but it's something they try to

12 avoid doing.

13          So there's no need to add a bunch of

14 violations just so add them.  Really, you're looking at

15 the substance of the violation and did you get the

16 correction that you needed.

17      MR. VELKEI:  Q.  Let's turn to the next slide if

18 we could.  What's reflected in this particular slide,

19 Ms. Stead?

20      A.  This is a timeline of the first time that

21 PacifiCare was cited by the Department for not having

22 IMR notice language on an EOB.

23      Q.  And is this an example of something that you

24 would describe as out of the ordinary and not

25 consistent with what a regulator would typically do?
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 1      A.  Yes, part of it.

 2      Q.  Explain what part.

 3      A.  This was a complainant that was identified as

 4 a special complainant.  The matter, as you can see

 5 there in November of '06, involved fees, a provider not

 6 being happy with the amount of fees.

 7          In February of '07, the Department closed the

 8 file, and these two first steps are appropriate in my

 9 mind.

10          The Department closed the file because it

11 was -- there was a dispute, and it was over something

12 that the Department didn't have jurisdiction over,

13 authority to decide.  So they closed the file.

14          The next thing that's in that timeline is the

15 following month, a couple weeks later, a senator's

16 office sends the complaint.  So the implication is that

17 the Griffins went to the senator.

18          That doesn't concern me either.  That happens

19 sometimes.  Complainants aren't happy; they go to their

20 legislator who then says to the Department, "What are

21 you going to do about this?"

22          The next two steps were more unusual.  The

23 Department had already reviewed this case.  They had

24 already made a decision on their authority, and now

25 they reopen it.  And the Commissioner wants updates.
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 1          Then what becomes even more unusual is that

 2 they end up citing the company for a violation that has

 3 nothing to do with the nature of the complainants'

 4 issue.

 5      Q.  As it turned out, this happened to be the

 6 first time the company was cited for such a violation?

 7      A.  Yes.

 8      Q.  Let's turn to the final slide in this section

 9 if I could.  This is something I used with Mr.

10 Cignarale and is based off of the database that was

11 produced by the Department.

12          Is this an example of -- what's reflected on

13 this slide, is this an example of something that is out

14 of the ordinary and not consistent with what a

15 regulator would typically do?

16      A.  Yes.

17      Q.  What most concerns you about the information

18 that's reflected here?

19      A.  The last three bars there in 2009, the fact

20 that the Department went in and opened complaints they

21 had closed, some cases two years earlier, and then

22 cited for new violations, and then, as I understand it,

23 those are in this matter as well -- at that point in

24 the proceedings, you know, it's a few months before the

25 hearing starts, well after the charges had been filed,
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 1 long after the examination.

 2          So what it looks like to me, my conclusion is

 3 that that was simply an effort to go find every

 4 violation you could and add it to the case.

 5      Q.  As a former regulator, in your experience, do

 6 regulators typically go back into closed complaint

 7 files and cite additional violations?

 8      MR. STRUMWASSER:  Objection, no foundation.  We

 9 already have testimony from the Department's witness

10 about what this department does routinely.  Her opinion

11 about what other departments do routinely is

12 irrelevant.

13      MR. VELKEI:  I disagree, your Honor.  We don't

14 have that testimony in the record.  What we have in the

15 record is the alleged trend review where they were

16 going back in to look at trends, not that they

17 typically, as a matter of practice, reopened closed

18 complaint files years after the fact and added

19 violations.

20      THE COURT:  I'll allow it with -- there's

21 different interpretations of that.  So I'll allow it.

22      THE WITNESS:  I'm sorry.  Could you please read

23 the question?

24          (Record read)

25      THE WITNESS:  No.  In cases like this, you do the
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 1 examination, whatever that scope is.  You make your

 2 findings.  You either go to hearing; you work it out.

 3 But just open old complaints to find additional things

 4 to add into a case, no, I've never heard of that or

 5 seen it.

 6      MR. VELKEI:  This is a good time to take a break,

 7 your Honor, maybe for the lunch break.

 8      THE COURT:  Sure.  Come back at 1:15.

 9          (Whereupon, the luncheon recess was

10           taken at 11:46 a.m.)
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 1                     AFTERNOON SESSION

 2                         ---o0o---

 3          (Whereupon, all parties having been

 4           duly noted for the record, the

 5           proceedings resumed at 1:21 p.m.)

 6      THE COURT:  Okay.  We're back on the record.

 7      MR. VELKEI:  Thank you, your Honor.

 8      Q.  Good afternoon, Ms. Stead.

 9      A.  Good afternoon.

10      Q.  I'd like to refer you back to 5712, if I

11 could, and discuss the final section of your report

12 under Section 790.03(h) and 2695.12.  And perhaps we

13 could just put up on the screen the first slide in that

14 section, Slide 31.

15          Now, the Department, even in the course of the

16 last few days, has made a suggestion that the

17 California Unfair Practices Act is somehow unique to

18 those in other jurisdictions.  Do you agree with that

19 assertion?

20      MR. STRUMWASSER:  Objection, ambiguous.  But more

21 to the point here, your Honor, this is straight -- this

22 is legal conclusion.  This is straight out of what's

23 going to be in their brief, word for word.  This and

24 the Slide 31 and several of them after that.  It is

25 nothing but legal argument, and we object to it.
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 1      MR. VELKEI:  Your Honor, I'd like to propose

 2 something first of all.  It appears that the Department

 3 is strenuously objecting to any efforts to offer

 4 testimony with respect to interpretation of the

 5 statute.

 6          If the Department will stipulate that all of

 7 the testimony of Mr. Cignarale involving interpretation

 8 of the statute, which is the subject of our motion to

 9 strike, will be stricken by their stipulation, I'm

10 happy to discuss a way to resolve this issue.

11          But the irony of Mr. Strumwasser sitting here

12 objecting on the grounds of legal conclusion when the

13 report, as I hopefully elicited in Mr. Cignarale's

14 testimony and offered in the motion to strike, is

15 riddled with legal conclusions and assertions of what

16 the proper interpretation are.

17          I'd like, if we can, to get a stipulation from

18 the Department that all of that testimony is equally

19 inadmissible, to the extent that that is in fact what

20 was occurring, that that testimony should be stricken.

21      MR. STRUMWASSER:  And I will repeat what I

22 explained yesterday, which is we have not objected to

23 testimony from witnesses whose job it is to interpret

24 the statutes on how they have interpreted it for

25 purposes of this case.
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 1          However, pure legal argument from a law school

 2 graduate not admitted to the Bar who has never actually

 3 enforced any of these is different.  And in particular,

 4 with respect to a statute like -- excuse me --

 5 testimony about how the statutory scheme matches up and

 6 all kinds of arguments that we always see in statutory

 7 construction legal briefs, the witness has nothing

 8 further to offer.

 9          A bunch of this is also cumulative.

10          I want to make it clear, based in part on your

11 Honor's prior rulings, if you look at Slide 30, we're

12 going to be regaled with testimony on A, B, and C,

13 which is, is the conduct an unfair claims settlement

14 practice?  Does it implicate a general business

15 practice, and what should the appropriate penalty be?

16          Based on your Honor's rulings yesterday and

17 among other things, we don't object to this witness

18 testifying on B and C.

19          A is straight ahead statutory construction,

20 and she has nothing to offer on it other than as a

21 lawyer.

22      MR. VELKEI:  Your Honor, the distinction that is

23 being made because his witness lives in California that

24 somehow that witness can espouse what the law should be

25 and how the Court should interpret it, whether
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 1 provisions are unambiguous, the law doesn't make such

 2 fine distinctions.  And Mr. Strumwasser knows that full

 3 well.

 4          Mr. Cignarale made very clear he doesn't apply

 5 the Insurance Code.  He relies on lawyers to do that.

 6 Having said that, he went, through the words of his

 7 counsel -- let's be realistic about what in fact

 8 happened and who wrote that -- offered a myriad of

 9 opinions on legal interpretations and how the Court

10 must apply these provisions.

11          Ms. Stead has done nothing of the kind.  And

12 you know, it seems to me this motion to strike is

13 becoming much more relevant.  And I think we should

14 hopefully schedule that motion for hearing on one of

15 the days that Ms. Stead is unavailable because the

16 irony of the Department continuing to offer this

17 objection here with regard to Ms. Stead and offer the

18 specious distinction, "Well, Mr. Cignarale lives in

19 California and works for the Department," that's not a

20 meaningful distinction.

21          What Ms. Stead is doing here -- I mean, the

22 title of her -- this section of her report is what it

23 is.  But what we have done and tried to do very

24 carefully, your Honor, is talk about, as a regulator,

25 when you look -- when you're looking for unfair
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 1 business practices, what's the analysis you undertake.

 2 The current question is nothing more than the

 3 Department has taken the position that California law

 4 is somehow unique from everybody else's.

 5          And the simple proposition I'm asking

 6 Ms. Stead is does she agree?  That's not asking how

 7 it's interpreted.  That's simply looking at the

 8 language, understanding the derivation of the statute,

 9 which came from a model act.  That's the testimony at

10 this point we're eliciting.

11          And we've really striven -- if that's a word;

12 of course, Mr. McDonald is not here to help me -- to be

13 appropriate in what we're doing and not tell the Court.

14 And I think Ms. Stead has been explicit on a few

15 occasions that she's not here to tell the Court how to

16 interpret the statutes, unlike the esteemed Deputy

17 Commissioner that testified in the courtroom last year.

18          So there is a big distinction, but we will

19 hold the Department to their objections because they

20 are more apt to Mr. Cignarale and not Ms. Stead.

21          But as to this specific question, your Honor,

22 it does not in fact call for a legal interpretation.

23      THE COURT:  Can you read the question back?

24          (Record read)

25      THE COURT:  I'll allow it.
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 1      MR. VELKEI:  Thank you, your Honor.

 2      THE WITNESS:  No, it is not different.

 3      MR. VELKEI:  Q.  Can you explain why you say that?

 4      A.  California's Unfair Practices Act is actually

 5 composed of two parts.  First part, some underwriting

 6 restrictions and misrepresentation in marketing.

 7          The second part that begins in (h) has to do

 8 with fair claim settlement practices.  Both of those

 9 sections of that California statute are based upon

10 model laws adopted by the NAIC and enacted in nearly

11 every state in this country.

12      Q.  Now, in connection with your testimony here

13 today, did you undertake an effort to compare the

14 language in 790.03(h) to the applicable provisions of

15 the model act?

16      A.  Yes.

17      Q.  What was your conclusion?

18      A.  They are very, very, very close.  There are a

19 few words that are different.  That happens sometimes

20 when state legislators try to adopt a model.  And they

21 are virtually the same, at least several of the

22 provisions are, the ones that are at issue in this

23 case.

24      Q.  So why don't we take a look at the next slide

25 in order.  Can you explain what's reflected here.
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 1      A.  The left side of that chart shows the NAIC

 2 model act provisions that correspond to 1 through 5 in

 3 790.03(h).

 4      Q.  Could you walk us through your sort of

 5 analysis of the provisions that allowed you to reach

 6 the conclusion that they essentially are largely the

 7 same?

 8      MR. STRUMWASSER:  Legal conclusion and cumulative.

 9      THE COURT:  Overruled.

10      THE WITNESS:  In the first one, the NAIC model has

11 an intent element of "knowing."  That word is not in

12 the California law.

13          In the second one, there is a slight

14 difference in the language in the beginning.  The model

15 says, "Failing to acknowledge with reasonable

16 promptness."

17          California says, "Failing to acknowledge and

18 act reasonably promptly."

19          At the very end of those two provisions, the

20 NAIC model says, "Claims arising under its policies,"

21 and the California law says, "Claims arising under

22 insurance policies."  So again, not identical language

23 but very, very close.

24          C is very similar also, although the NAIC law

25 talks about prompt investigation and settlement of
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 1 claims, and California's language is the prompt

 2 investigation and processing of claims.

 3      MR. VELKEI:  Q.  Let me just ask you, is that a

 4 meaningful distinction in your mind?

 5      A.  No.  Settling, processing, adjusting claims

 6 are terms that are used commonly.

 7      Q.  Okay.  Would it be fair to say used

 8 interchangeably?

 9      A.  Yes, they can be.

10      Q.  All right.  Then just continuing on to the

11 last two rows, if you would.

12      A.  On the second from the bottom, the NAIC model

13 talks about taking action within a reasonable time

14 after having completed its investigation related to

15 such claim/claims.

16          The California version talks about taking the

17 same action within a reasonable time, but it says

18 "after proof of loss."

19      Q.  Meaningful distinction in your mind?

20      A.  No.

21      Q.  Finally, the last provision.

22      A.  The last two are also very, very close.  The

23 NAIC model talks about claims submitted in which

24 liability has become reasonably clear.  The word

25 "submitted" is not in the California version.
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 1      Q.  Meaningful distinction, Ms. Stead?

 2      A.  No.

 3      Q.  Now, you've described many of the charges at

 4 issue as implicating routine audit issues or ones that

 5 are commonly seen in the context of market conduct

 6 exams, correct?

 7      A.  Yes.

 8      Q.  As a regulator, did you apply the provisions

 9 of the model act, the unfair practices model act of

10 this type of behavior?

11      A.  No.

12      Q.  Did you know other regulators to do that?

13      A.  No, I'm not aware of any.

14      Q.  And so I limited my question to the time as a

15 regulator.  But since -- but now sort of expanding that

16 question to the time since you've been in private

17 practice, are you aware of other regulators that have

18 taken these kinds of audit issues that are commonly

19 found and treated them under the model act as unfair

20 practices?

21      A.  No, especially in a situation where you have a

22 separate body of law that governs the behavior at

23 issue.

24      Q.  Why don't we turn back to the prior slide if

25 we could.  And let's talk about that a little bit.
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 1          I failed to address this second bullet point

 2 when we were just discussing this a moment ago.  Could

 3 you explain what's being reflected in the second bullet

 4 point?  What's the point you're trying to make?

 5      A.  The model Unfair Claims Settlement Practices

 6 Act developed by the NAIC have been around for a long

 7 time.  And in fact the first version is from the 1970s.

 8 And it's been amended a couple of times.

 9          So those are old laws, and a lot of insurance

10 laws are.  But what's happened in recent years is that,

11 in states that have those Unfair Claims Settlement

12 Practices laws based on the NAIC model have added or

13 enacted new laws that are specific to the processing

14 and handling and other issues relating to health

15 insurance claims.

16      Q.  As a regulator, did that fact have

17 significance to you?

18      A.  Yes.

19      Q.  What significance?

20      MR. STRUMWASSER:  Objection, regulator of what?

21 Significance as to what?

22      THE COURT:  Do you understand the question?

23      THE WITNESS:  Yes.

24      THE COURT:  All right.  I'll allow it.

25      MR. VELKEI:  Thank you, your Honor.
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 1      THE WITNESS:  As a regulator, when I applied

 2 insurance laws to a particular entity's behavior, I

 3 applied the specific law that applied, not the general.

 4 When I looked at, examined the behavior and performance

 5 of health insurers in particular, I used the specific

 6 laws that dealt with handling health insurance claims

 7 and not the general claims settlement laws.

 8      MR. VELKEI:  Q.  In your opinion, those were not

 9 applicable?

10      A.  Correct.

11      Q.  I want to turn if we can to Slide 33.  And

12 tell me, if you would, what's being reflected here.

13      A.  The California Department of Insurance has an

14 obligation by statute to report separately or at least

15 to report -- I'm sorry -- just to report really the

16 violations that it finds in examination or through

17 other means of 790.03.

18      Q.  Let me stop you there if I could.  Is your

19 conclusion that there is such a statutory obligation,

20 does that derive only from your review of the statute,

21 or is there other information that you've seen or been

22 provided that supports that conclusion?

23      A.  I've read the statute.  It's on the face of

24 the report.  And Department staff have testified about

25 that obligation.
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 1      Q.  Okay.  So go ahead, continue.  I didn't mean

 2 to interrupt you.  So having concluded that there's a

 3 statutory obligation by CDI to published violations of

 4 790.03 in a market conduct exam report, what was your

 5 next piece of analysis with regard to this slide?

 6      A.  The overall findings from the examination

 7 involved allegations and violations of several

 8 different laws, some of which were provisions of

 9 790.03.

10          Other allegations involved alleged violations

11 of other laws, such as 10123.13 and some others that I

12 would -- just those dealing with health insurance

13 claims specifically.

14      Q.  How did the Department refer to those in the

15 exam?

16      A.  That's what I'm saying.  The exam covered that

17 wide scope of things.  And yet when they reported,

18 790.03 was limited to 90 violations and didn't include

19 the alleged violations of those other laws.

20      Q.  Why don't we turn to the next slide if we

21 could.  And perhaps this will help underscore or

22 illustrate the point you just made.

23          Could you tell us what's reflected in

24 Slide 34.

25      A.  This is an excerpt from one of the examination
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 1 reports, the one that's referred to as the public

 2 report in which the report says -- this is the report

 3 that contains alleged violations of 790.303, and as

 4 this slide shows, only 90 violations of this statute

 5 were reported.

 6      Q.  All right.  Let's turn then if we can to the

 7 next slide in order.

 8          And what's reflected here Ms. Stead?

 9      A.  This is an excerpt from the other report, the

10 one that's referred to as a confidential report.  And

11 again, this is an excerpt from the report.  It states

12 that this report contains violations of laws other than

13 Section 790.03.  And as I would have expected, the

14 violations of those other laws were reported in this

15 report and not in the public report.

16          So I tried to highlight in those four

17 highlighted lines the statutes that are at issue with

18 some of the conduct that's at issue in this case.  So

19 the late payment of health insurance claims, not

20 having -- I'm sorry.  Not having the right of review

21 language on EOPs is that first line.

22          Statute that provides for notice of IMR rights

23 in certain circumstances is the next one.  The third

24 one that's highlighted, of course, the statute that

25 requires interest on late pay of healthcare claims.
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 1 And then, finally, the last one highlighted is the one

 2 that created an acknowledgment process for providers

 3 submitting claims.

 4          So the point is to show that those allegations

 5 were not treated by the Department as violations of

 6 790.03 when they issued their final report in this

 7 matter, including the one specifically dealing with

 8 790.03.

 9      Q.  If we could turn back to this slide, and I

10 just want to focus on the testimony that's reflected

11 here from Ms. Towanda David.

12                    Question:  "So at the time

13               you prepared the report, you did

14               not view them to be violations of

15               790.03?"

16                    "The Court:  It seems to me

17               the answer needs to logically be

18               yes.  But I haven't heard an

19               answer, so I am going to allow

20               the question."

21                    Answer:  "Correct."

22          So I think I know the answer.  I think we

23 probably all do.  But just to close the loop, what is

24 the reason that you've cited this particular testimony?

25      A.  Her testimony shows that her understanding was
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 1 consistent with how the Department published the

 2 report.

 3      Q.  Now, you reference in the third bullet point

 4 "Legal and senior management approved the report."

 5 What's the significance of that statement or conclusion

 6 by you?

 7      A.  There was some testimony by Mr. Cignarale

 8 suggesting that staff was somehow -- or market conduct

 9 examiners were somehow not able to or shouldn't be or

10 were not qualified to identify violations of 790.03,

11 and thus they weren't included in the appropriate

12 report.

13          But there's also been testimony that senior

14 management, including Mr. Cignarale, Mr. Laucher

15 reviewed those reports and that legal did as well.  So

16 my conclusion is that staff wrote them up that way and

17 management signed off on them being published that way.

18      Q.  The final point you make here, "At hearing,

19 CDI examiner Coleen Vandepas amended the original

20 report to include only two additional 790.03

21 violations."  Can you explain the point you're making

22 here.

23      A.  Yes.  That up through that point, the

24 Department was consistently taking the same position on

25 what really constitutes a 790.03 violation and what
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 1 doesn't.

 2          When she did amend her report after the

 3 hearing started, she reported there were only two

 4 additional violations.

 5      Q.  Now, I'd like to just spend a couple minutes

 6 if we can on how regulators typically identify unfair

 7 claims settlement practices.  So if we could turn to

 8 Slide 36, identify for the Court, if you would, at a

 9 general level what you're intending to reflect here.

10      A.  This is simply an explanation of a process

11 that regulators go through.

12      Q.  What is the first step in that process?

13      A.  You look to see whether the noncompliant

14 behavior is in fact the general business practice of

15 that company.  In other words, is it their general

16 business practice to engage in noncompliant behavior

17 that violates the statute?

18      Q.  Now, you say here you look for a practice,

19 either intentional practice or one that occurs with

20 sufficient frequency to infer a general business

21 practice.  Could you give a little bit more flavor to

22 that.

23      A.  Yes, there may be situations, depending on

24 what the law provides, where the conduct to engage in

25 that noncompliant behavior is, you know, intentional or
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 1 it's some terribly egregious circumstances; then that

 2 would be something else you consider.

 3          But more generally, more normally what you

 4 consider -- and this is consistent with using the

 5 handbook standards -- is that you look for a general

 6 business practice.

 7      Q.  Okay.  Now, in determining whether a business

 8 practices exists, what is the process that regulators

 9 typically go through to determine that?

10      MR. STRUMWASSER:  Excuse me.  In the interest of

11 time, your Honor, can I have a continuing objection to

12 all these questions on the grounds of the witness's

13 competence, lack of foundation, calling for a legal

14 conclusion?

15      THE COURT:  Sure.

16      THE WITNESS:  The language that you see in that

17 first bullet occurs with sufficient frequency to infer

18 a general business practice.  That's generally what's

19 in the model act you'll see commonly in state law.

20          To get that, the regulators -- and I mean

21 regulators across the country -- working through the

22 NAIC have developed tolerances or thresholds, whatever

23 term you want to use, and proclaims it's 7 percent.

24          What I mean by that is, if you find that the

25 noncompliant behavior is occurring more than 7 percent,
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 1 the regulator is going to infer from that that there

 2 may well be a business practice engaging in

 3 noncompliant behavior.

 4      Q.  Does that end the inquiry if it falls outside

 5 of that threshold of up to 7 percent?

 6      A.  It might, depending on how far away from that

 7 it is.  If the company's being compliant 10 percent of

 8 the time, that's one issue.  If they're compliant 92

 9 percent, 93, that's a little bit different situation.

10          But in any event, what we'll normally do is

11 discuss that with the company, you know, "What's going

12 on?  What's causing you to fall below this?"

13          So, no, it doesn't -- wouldn't necessarily end

14 that inquiry by any means.

15      Q.  Now, there's been a fair amount of testimony

16 by different witnesses for the Department contending

17 that the Department doesn't apply these tolerance

18 thresholds.  And in particular, Mr. Cignarale has

19 proffered the Department's position is one of zero

20 tolerance for error.

21          Is that consistent with your review and

22 experience in looking at matters within California or

23 even within the record in this case?

24      A.  No.

25      Q.  Why don't we take a look at the next slide if
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 1 we could.

 2          All right.  So what is reflected in this next

 3 slide?

 4      A.  This slide includes examples, situations in

 5 which the California Department has applied some

 6 tolerance levels, something other than perfection.

 7          The first bullet is actually simply a

 8 statement that because of Section 733, the Department

 9 is supposed to be following the guidelines in the

10 handbook, which would be -- I mean the focus of the

11 handbook and the guidance to regulators in there is to

12 focus on general business practice.  It's not random

13 errors but business practices.

14      Q.  Discuss, if you would, the next bullet point

15 that talks about the application by CDI of specific

16 tolerance thresholds for monitoring compliance with

17 California law.

18      A.  As I said, the Department has used a standard

19 other than something short of perfection in several

20 different situations.  And this shows a few examples.

21      Q.  Finally, Ms. Stead, looking at the final

22 bullet point, "Applying a standard of substantial

23 compliance or some other similar metric," what is the

24 point you're making?

25      A.  These are a couple of examples when the
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 1 standard that the Department applied -- and both of

 2 these were enforcement cases -- was again something

 3 less than perfection.

 4      Q.  You've got two different standards here,

 5 substantial compliance and industry standard.  What's

 6 the reference to industry standard?

 7      A.  There was a statement in -- I believe it was

 8 the settlement, where a company had to engage its

 9 adjusters or have enough adjusters that it was done in

10 accordance with industry standards.

11      Q.  Now, is this -- is the information that's

12 reflected on this Slide 37 intended to be an exhaustive

13 review of records in other actions involving the

14 California Department of Insurance?

15      A.  No.  No.  For example, there were examination

16 reports that I looked at that -- where I saw no action

17 taken and yet findings of violations that were reported

18 by the Department.

19          So when I look at what the company -- the

20 Department has done over time, like most states or all

21 states that I know and am familiar with, it does not

22 demand absolute perfection in claims handling.

23      Q.  If in fact the California Department of

24 Insurance truly enforced a zero tolerance threshold for

25 error, would you expect to see a lot more enforcement
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 1 actions than you have?

 2      A.  Possibly.  I also expect to see, frankly, a

 3 lot of delays in things.  I mean I -- and expense in

 4 getting a system to do that.

 5      Q.  What do you mean by that last point?

 6      A.  Claims handling, especially health insurance,

 7 is -- can be very complex.  There are a lot of

 8 different parts to it.  There are a lot of things that

 9 have to be reported to the insurance company, claims

10 paid.

11          So I -- for one, I'm not sure it's even

12 possible, given all the variables.  And frankly, to

13 achieve that, the resources that it would take for a

14 company I would suspect, would be expensive.  I don't

15 know that for sure, but that would seem to be the case.

16      Q.  Let's turn if we can to the next slide,

17 Slide 38.

18          Ms. Stead, what are you intending to do here?

19      A.  What I'd like to do here is walk through the

20 process of evaluating whether -- the process a

21 regulator would go through in evaluating whether an

22 activity of a company is actually an unfair claim

23 settlement practice.

24      Q.  Did you actually undertake that analysis based

25 upon your review of the record in this case?
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 1      A.  Yes.

 2      Q.  Now, if I understand correctly, is it your

 3 conclusion based upon your review of the record that

 4 there is no evidence of an intentional practice around

 5 any of the buckets of allegations or alleged violations

 6 reflected here?

 7      A.  Yes.  But I want to clarify that, when I said

 8 determine whether the practice occurred, I don't mean

 9 whether the activity was a violation of the statute.  I

10 mean when you're looking at the activity, presuming

11 it's a violation of the statute, how you would

12 determine as a regulator whether it's actually a

13 business practice.

14      Q.  Okay.  With that in mind then, coming back to

15 that question, so if I understand correctly, what

16 you're saying is you don't agree that these even fall

17 within the statute, but assuming that they did, you've

18 undertaken analysis to determine whether they rise to

19 the level of unfair claims settlement practice; is that

20 correct?

21      A.  Yes, without actually going to whether I agree

22 with whether a violation's occurred or not, just if you

23 presume that there is a violation, that this is how you

24 evaluate whether it's a company's practice, general

25 practice, to engage in that noncompliant behavior.
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 1      Q.  Okay.  So Column No. 1 -- Column No. 1 is the

 2 "Nature of the Alleged Violations."  And would it be

 3 fair to say that you've tried to capture the buckets

 4 of -- that include the most number of alleged

 5 violations?

 6      A.  Yes, especially the top three, yes.

 7      Q.  Explain what's then reflected in the second

 8 column, which is "Evidence of an Intentional Practice?"

 9 with a question mark.

10      A.  I looked at whether I could see anything that

11 suggested to me that it was the company's, you know,

12 intention to engage in a practice to pay claims or

13 handle claims a certain way that was not compliant.

14      Q.  All right.  Now, looking at the next two

15 columns, "Number of Alleged Violations" and "Relevant

16 Population," could you at least start with the "Failing

17 to timely acknowledge claims," where did you get this

18 number of alleged violations?

19      A.  The numbers in the third column came from some

20 of the pleadings and information in this case, the

21 alleged number of violations.

22      Q.  Now, in capturing that particular number for

23 the first category, 56,463, are you agreeing in fact

24 those are violations of law?

25      A.  No, not at all.  I'm not agreeing that any of
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 1 this is a violation.  It's not really necessary for the

 2 evaluation.  Sort of assuming these are the numbers and

 3 these are the violations, based on those assumptions,

 4 is there a general business practice.

 5      Q.  Okay.  How did you determine what the relevant

 6 population was?

 7      A.  When you are testing compliance, it's

 8 important to have a population that relates to what it

 9 is you're testing.  So if you're going to test claims

10 that -- you know, to test whether the company properly

11 acknowledged claims, you need to look at a population

12 of claims where acknowledgement was made.

13          It might be all claims, or you may be able to

14 narrow it down.  If the statute only applies to member

15 claims, you might want pull member claims.  If it

16 applies just to provider claims, you might just pull a

17 population of provider claims.

18      Q.  Presumably, because this statute applies to

19 provider claims, it appears that you've taken the

20 relevant population, and deducted from the relevant

21 population were member claims; is that correct?

22      A.  Right.  And that's because you suggested the

23 primary allegation in this case on acknowledgement has

24 to do with whether providers got proper acknowledgment.

25      Q.  If I understand correctly, then, you then just
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 1 did straight math, 56,463 -- I think I'm getting this

 2 right -- divided by 1,119,599; is that correct?

 3      A.  Correct.  You would divide the number of

 4 violations into the population, and you will get a

 5 percentage.

 6      Q.  Okay.  And the percentage you derived was 5.04

 7 percent?

 8      A.  That would give you a percentage of error.  In

 9 this case, based on these numbers, it would be 5.04.

10      Q.  Within the tolerance thresholds, you answered

11 yes.  So what conclusion do you then draw from that

12 information?

13      A.  That it would be this company's general

14 business practice to comply with the law concerning

15 acknowledgments for providers; that they engaged in a

16 business practice that is compliant.

17      Q.  Going on to the next category, "Failing to pay

18 claims timely," again, what is the -- what is the

19 relevant population that you utilized for this

20 particular analysis?

21      A.  In that type of a test, you would look at a

22 population of paid claims, which actually that

23 number -- we saw that in an earlier slide where the

24 Department identified a number of paid claims.

25      Q.  Okay.  And you come up with a percentage of
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 1 3.11 percent?

 2      A.  Mm-hmm.

 3      Q.  And what conclusions do you then draw from

 4 that mathematical result?

 5      A.  That tells me that this company pays just

 6 about 97 percent of its claims on time and that its

 7 general business practice with respect to the

 8 timeliness of claim payment is compliant.

 9      Q.  I noticed in the next category, "Failing to

10 pay interest on late-paid claims," you seemed to at

11 least ostensibly adopted what I think Mr. Strumwasser

12 is very proud of calling the rocker analysis.  Have you

13 heard that term utilized before?

14      MR. STRUMWASSER:  I'm not sure I've ever heard

15 that.

16      MR. VELKEI:  Is it "rocker"?  Is that what you

17 called it?

18      MR. STRUMWASSER:  Oh, the variable -- the rate of

19 compliant something-or-others, yeah.  That was -- yes.

20      MR. VELKEI:  I'm disappointed he can't even

21 remember.

22          I'll withdraw that then, your Honor.

23      THE COURT:  All right.

24      MR. VELKEI:  Q.  So it would appear that you were

25 applying that analysis by looking only at the number of
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 1 late-paid claims as the relevant population.  Do you

 2 necessarily even agree with making that the relevant

 3 population?

 4      A.  No.  This particular test could be done

 5 different ways.  But this is certainly the more

 6 conservative approach, although I must say, in my 22

 7 years, I have not yet heard the term "rocker," but I

 8 get the point.

 9      MR. STRUMWASSER:  It's the primitive quality of

10 nationwide practice outside of my reach.

11      MR. VELKEI:  Q.  Doing the math here, 5,195

12 divided by 34,997 shows that that is roughly 14.84

13 percent of the population, the relevant population,

14 that you've place into that column; is that correct?

15      A.  Yes.

16      Q.  Now, that takes you out of the relevant

17 tolerance threshold; isn't that what your chart

18 reflects?

19      A.  Yes, several percentage points below.

20      Q.  So focusing now, we have a situation at least

21 potentially that is outside of that threshold.

22          Is the analysis ended at this point, or what

23 more work would you do under the circumstances or did

24 you do, frankly?

25      A.  It's possible to end it then.  But what I
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 1 would do and what I would expect most regulators to do

 2 is to, in the course of examination, you discuss these

 3 findings with the company.

 4          And, you know, your goal is compliance.  So

 5 you want to know, "Why aren't you meeting these goals?

 6 Were you aware of this?  Was this a sort of one-time --

 7 did something weird happen somewhere along the line and

 8 this spiked during this time period?  Or is this how

 9 you normally do things?  And if so, what are you, as a

10 company, going to do to get this number up to where it

11 needs to be?"

12      Q.  Now, you've already concluded that there was

13 no intentional practice of the company to fail to pay

14 interest on late-paid claims, correct?

15      A.  I'm sorry.  Could you --

16      Q.  You have already concluded that there is no

17 intentional practice by the company not -- to not pay

18 interest on late-paid claims, correct?

19      A.  Right.

20      Q.  So did you do any analysis and review of the

21 record to determine what was going on and why, assuming

22 that this is the relevant population, that this

23 category comes outside of that tolerance threshold?

24      A.  Yes.

25      Q.  And what analysis did you undertake?
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 1      A.  Well, from those numbers, we can tell that

 2 about 85 percent of the time the company was paying

 3 interest.  So they had a process in place.  It wasn't

 4 like they were ignoring the requirement.

 5          I did look at some information in the record

 6 that told me that the company instituted some changes

 7 to that determination of interest and automated it to

 8 some extent and also posed some self-audits to test

 9 their performance, which is something that regulators

10 encourage.  So they did take actions to improve their

11 performance.

12      Q.  What conclusions do you draw from the actions

13 by the company in improving the performance around

14 payment of interest?

15      A.  If you mean whether it was -- I'm not sure I

16 actually understand the question.

17      Q.  Well, assuming that, in fact, the company took

18 the action that you've described, would you, as a

19 regulator in that situation, assess a penalty if 790.03

20 were applicable?

21          What action, what further action would you

22 take, if any, under those circumstances, the ones that

23 are reflected here?

24      A.  When you make a decision as a regulator in the

25 course of an examination, it's always broader than just
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 1 a single issue.  So it's a little difficult to take

 2 that completely out of context.

 3          But based on those corrective actions and

 4 given the number, while it's not a high compliance

 5 number, it's not the 10 percent I mentioned before,

 6 it's very possible that I would not impose a penalty --

 7 a monetary penalty for that.

 8          What I might do and have done is to require

 9 some reporting.  So, for example, in this case, the

10 company said they were going to do some self-focused

11 audits.  As a regulator, I might want to see a few

12 rounds of those audits to see what they're really

13 doing.

14          If it was a situation where there are other

15 concerns, you might not impose a penalty and decide you

16 would go back for reexamination sometime later, after

17 the corrective actions have been implemented and see if

18 they really worked.

19      Q.  Okay.  Let's go on to the next row.  "Failure

20 to pay claims accurately."  This is the category,

21 so-called retro claims.  Just walk us through the

22 process that you undertook.

23      A.  It's essentially the same process, 3700

24 claims, the ones I understand to have been reworks as a

25 result of some late loading of provider contracts.
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 1          So assuming, for purposes of this discussion,

 2 that those were in fact violations, you would test

 3 those against population of paid claims, which we did.

 4 And we can see the percentage of error is point 33

 5 percent.

 6      Q.  All right.  And then finally, in the last two

 7 rows, Ms. Stead, it looks like you have some

 8 information filled in but haven't gone through that

 9 same analysis in the remaining columns, relevant

10 population, percentage of error, and whether they were

11 within the tolerance thresholds.

12          Can you explain what's happening.

13      A.  For both of those requirements, the company

14 had processes in place.  If you assume that the number

15 of violations is accurate, it still doesn't put that

16 into perspective.

17          So unless I know how many requests there were

18 for overpayment, as a regulator, I don't know whether

19 1900 is a lot, it's the whole thing, it's 1 percent.  I

20 just don't know.

21          So that would require some additional

22 discussions with the company.

23      Q.  Did you see any effort -- within the record --

24 any effort by CDI to obtain that information?

25      A.  I don't recall anything directly on -- for
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 1 either one of those.

 2      Q.  Turning then if we can to the -- let me

 3 just -- before we move on to the next slide, looks like

 4 there's a couple of large categories that haven't been

 5 included and specifically ones around allegedly

 6 noncompliant forms.

 7          Was your decision not to include them within

 8 this chart intentional?  No pun intended.

 9      A.  Yes, actually, it was.

10      Q.  All right.  Why don't we turn, then, to the

11 next slide if we could.  And can you explain what's

12 being reflected here.

13      A.  I mentioned this a little bit this morning.

14          So when you have a form problem and it's a

15 template part of the form that is at issue, you know,

16 for example, in this case, the Department's tried to

17 count every violation -- every form as a separate

18 violation.  But we know that's going to happen with

19 template language on a form.

20          So what regulators tend to do is go through a

21 little bit different process because of that.

22      Q.  Explain that process, if you would.  When you

23 say "we know it's going to happen," just to be a little

24 bit more specific, what do we know is going to happen?

25      MR. STRUMWASSER:  Excuse me.  Since the questions
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 1 have tended to be a little open-ended, I'd just like to

 2 put on the record now my objection to any testimony

 3 regarding the last bullet.  She is sponsoring some kind

 4 of an opinion about whether or not there has been an

 5 inadvertent servicing of a policy or endorsement or

 6 some other stuff out of that.  That is brand new.

 7 There's no addressing this language in her report.

 8 It's a new opinion, and it's improper here.

 9      THE COURT:  What does it relate to in her report?

10      MR. VELKEI:  Your Honor, give me one second.

11 Forgive me.

12      THE COURT:  Do you want to take a five-minute

13 break anyway?

14      MR. VELKEI:  That would be great.  And I was going

15 to ask the Court, what I was talking, conferring with

16 Mr. Kent about is I wonder whether, once we finish this

17 slide, whether this is the right time to break.  I'll

18 finish this up tomorrow within an hour.

19      MR. STRUMWASSER:  We'd like to get this -- we're

20 on the second of one day of direct.

21      THE COURT:  Let's take a break and come back.

22 Tell me what this relates to in her report.

23      MR. VELKEI:  Thank you very much, your Honor.

24 We'll do that.

25          (Recess taken)
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 1      THE COURT:  So we'll go back on the record.

 2          Your issue about 790.035, what does it relate

 3 to in her report?

 4      MR. VELKEI:  Yes, your Honor.  Section B on

 5 Page 8, there's a specific section talking about how

 6 you look at these forms and view it -- take a different

 7 analysis.  And Ms. Stead's reference to 790.035 is

 8 simply that that supports --

 9      THE COURT:  I'm sorry.  Could you tell me which

10 page.

11      MR. VELKEI:  Page 8, and it's the last full

12 paragraph in Section B.

13      MR. STRUMWASSER:  And the point is fine.  I just

14 think she hasn't made -- she has made no reference to

15 790.035 anywhere on Page 8.  The point is made -- or

16 inadvertence.  That's just -- it's new stuff.  And she

17 didn't need it for the report.  She doesn't need it for

18 the oral testimony.

19      MR. VELKEI:  790.035 --

20      THE COURT:  I don't know if it helps any, but I

21 was going to ask to you address this in your argument

22 already.  So...

23      MR. STRUMWASSER:  I assume we'll brief it.

24      THE COURT:  This issue is not obscure.

25      MR. VELKEI:  It was just -- 790.035, your Honor,
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 1 is referenced throughout her report.  This is -- again,

 2 it's not that every single detail of her testimony is

 3 included there.  Obviously the subject matter, it is.

 4 And the point, as to one of the few statutes that's at

 5 issue here, she's simply saying that this supports her

 6 point and giving her flavor as to why.  That's not a

 7 new conclusion.

 8      THE COURT:  I think you can argue it.  I really

 9 don't need testimony.  I was going to ask to you argue

10 this anyway.

11      MR. VELKEI:  Right.  Should I suggest, though,

12 your Honor, is it okay just to finish this slide, and

13 we'll pick it up tomorrow morning --

14      THE COURT:  Yes, sure.

15      MR. VELKEI:  -- with the promise that there will

16 be no more slide decks, no more new slides beyond these

17 for the direct of Ms. Stead.

18      THE COURT:  Dash my hopes again?

19      MR. KENT:  We would never do that.

20      MR. VELKEI:  Q.  So let's focus before the break,

21 Ms. Stead.  You were talking about when you're looking

22 at forms and, sort of, noncompliant forms requires a

23 different analysis from what we just looked at on a

24 prior page of the slide.  So if you could maybe just

25 reiterate or sort of explain, what's the thinking
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 1 there?

 2      A.  A form like an EOB that's issued in

 3 conjunction with almost every claim piece that's

 4 processed, it's a common form.  So we expect whatever

 5 the form is, whatever that template form is, to be used

 6 every time the EOB is issued.  It's going to be the

 7 same form.

 8          If that form is missing language, it's going

 9 to miss it every time that form is generated from the

10 system.  Forms like EOBs, EOPs, generally in the

11 industry those are generated automatically.  It's not

12 as if someone chooses that, signs off on it and mails

13 it out to someone.

14      Q.  When you say "chooses that," signs off every

15 time the notice is sent?

16      A.  Right.  Like, it's not a manual process.

17      Q.  Right.

18      A.  The difficulty and the challenge for

19 regulators, frankly, is that every time that form goes

20 out, it doesn't have that language, assuming that

21 language is required.  So it can have a broad effect on

22 a lot of claims.  But when it comes to whether, you

23 know, this is, you know, an intentional thing, the

24 decision to leave that language off or put it on,

25 whatever, happened one time.  It happened last time
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 1 that form was reviewed or revised.

 2          So all I'm trying to say is that that is

 3 different than a situation where, you know, sort of a

 4 deliberate individual decision was made that would be

 5 noncompliant.

 6      Q.  So your fundamental point is in looking at

 7 forms, a different analysis from the one you previously

 8 engaged in is appropriate?

 9      A.  Yes.  It would not be inconceivable by any

10 means for a regulator to consider that it's one

11 instance even though we know that multiple forms are

12 generated that way.

13      MR. VELKEI:  I think this is the right time to

14 break, your Honor.  And we'll finish this up first

15 thing in the morning.

16      THE COURT:  And the pre-ex exclusionary period on

17 the policy forms talking about --

18      MR. KENT:  The 6 versus 12.

19      MR. GEE:  Those are not actual allegations.  We're

20 not charging violations based on the form.

21      THE COURT:  I think that's right.  Okay.  So we'll

22 start tomorrow at 9:00 and see how it goes.

23      MR. STRUMWASSER:  Thank you, your Honor.

24          Oh, excuse me.  Can we do one other thing on

25 the record before we break?
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 1      THE COURT:  If you do it quickly.

 2      MR. STRUMWASSER:  Thank you, your Honor.  I do

 3 want to make a request on the record.

 4          Ms. Stead has described, identified some

 5 documents that she relied on in formulating her

 6 opinions -- SEC reports, some calculations.

 7          The stipulation that we have requires that the

 8 source documents be produced together with the report

 9 and that calculations be made available.  We just

10 request that those be promptly made available to the

11 Department.

12      THE COURT:  Okay.

13      MR. VELKEI:  The practice of the parties has been

14 that, if they're public documents, there hasn't been a

15 need to exchange them for obvious reasons.

16          And in terms of evidence she's reviewed in the

17 record, neither side has produced copies or even gone

18 to the effort of identifying specific pieces of

19 information.

20      THE COURT:  I think there was one time, though,

21 she testified she went to some documents that we

22 haven't really had here.

23      MR. VELKEI:  The situation, your Honor -- we're

24 happy to produce the form.  But it was with regard to

25 Unum and the restitution paid.  If you go to the SEC
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 1 filing for Unum, it breaks down --

 2      THE COURT:  Yes, that's the one.

 3      MR. VELKEI:  We're happy to produce it, but it is

 4 available publicly.

 5      MR. STRUMWASSER:  I am not aware of any such

 6 practice.  And the -- and had the Department omitted

 7 giving them a source document that our client -- we

 8 would have promptly produced it.  The point is that we

 9 are now --

10      THE COURT:  Well, some of the documents are in

11 evidence.  They're talking about the -- what do you

12 call them, the original filings and things like that.

13      MR. STRUMWASSER:  Absolutely.  I'm not asking

14 about that.

15      THE COURT:  But when you went to a new document at

16 the SEC, I think it's reasonable to produce that.

17      MR. VELKEI:  That's not a problem, your Honor.

18 There's a couple like that.  But I just wanted to note,

19 Mr. Cignarale relied upon reams of information,

20 assumptions, documents provided to him.

21          None of that was given to us because the

22 statement was made it's in the record, it's available

23 to both sides.

24      THE COURT:  That's what I just said.  If it's in

25 the record, part of the record, I'm not going to order
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 1 him to give it to you.

 2          But if it's something outside of the record

 3 that we haven't seen, I think it's fair to produce

 4 that.

 5      MR. STRUMWASSER:  That's all I'm asking for.

 6      MR. VELKEI:  We'll take care of that, your Honor.

 7      MR. STRUMWASSER:  There was also reference this

 8 afternoon to she looked at some other settlements that

 9 were unidentified.  If she pulled together some

10 documents and looked at them, they ought to at a

11 minimum be identified for us.

12      THE COURT:  What settlement?  I didn't hear that.

13      MR. VELKEI:  I didn't either.  I'll talk to

14 Ms. Stead off the record.  We'll try to resolve that.

15      THE COURT:  Okay.

16          (Whereupon, the proceedings recessed

17           at 2:34 o'clock p.m.)

18

19

20

21

22

23

24

25
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 1 STATE OF CALIFORNIA     )
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 4 Reporter of the State of California, duly authorized to

 5 administer oaths pursuant to Section 8211 of the

 6 California Code of Civil Procedure, do hereby certify

 7 that the foregoing proceedings were reported by me, a

 8 disinterested person, and thereafter transcribed under

 9 my direction into typewriting and is a true and correct

10 transcription of said proceedings.

11          I further certify that I am not of counsel or

12 attorney for either or any of the parties in the

13 foregoing proceeding and caption named, nor in any way

14 interested in the outcome of the cause named in said
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 1 Wednesday, February 29, 2012         9:05 o'clock a.m.

 2                         ---o0o---

 3                   P R O C E E D I N G S

 4      THE COURT:  This is on the record before the

 5 Insurance Commissioner of the State of California in

 6 the matter of PacifiCare Life and Health Insurance

 7 Company.  This is OAH Case No. 2009061395, Agency

 8 No. UPA 2007-00004.

 9          Today's date is February 29th, 2012 -- leap

10 day, correct?  And counsel are present.  Respondent is

11 present in the person of Ms. Drysch, and we are

12 continuing the direct examination of Ms. Stead.

13      MR. VELKEI:  Thank you, your Honor.

14                       SUSAN STEAD,

15          called as a witness by the respondent,

16          having been previously duly sworn,

17          was examined and testified further

18          as hereinafter set forth:

19        DIRECT EXAMINATION BY MR. VELKEI (resumed)

20      MR. VELKEI:  Q.  Could we turn to Slide 13 in 5708

21 for just a moment if we could.

22          Jason, if we could put that up on the screen.

23          Now, Ms. Stead, I asked you yesterday which

24 had the higher claim volume, Blue Shield or PacifiCare.

25 Have you had an opportunity since yesterday's testimony
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 1 to look into that issue?

 2      A.  Yes.

 3      Q.  And have you determined what that answer is?

 4      A.  Yes.

 5      Q.  And what is it?

 6      A.  PacifiCare actually had a significantly larger

 7 volume of claims than Blue Shield did.

 8      Q.  That were the subject of the exam?

 9      A.  Correct.

10      Q.  I'd like to conclude your direct examination

11 with a discussion of the final piece of your report,

12 which was the application of the factors that are

13 discussed in 2695.12.  So if we could turn back to

14 the second slide deck, and if we could turn to

15 Slide 41.

16          Now, before we get into what's reflected or

17 discuss what's reflected on the screen, have you

18 included the discussion of each of the factors that's

19 referenced in your report in this slide presentation?

20      A.  No, I've not.

21      Q.  Can you explain?  Thank you, ma'am.

22      A.  In the slide presentation, I have simply

23 focused on some of the factors I discussed in my

24 report, those factors that are generally most

25 significant to regulators.  So I've just focused on
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 1 those.  It's not to say that what is in my report

 2 doesn't still stand.  These just shorten it.

 3      Q.  So the slide is titled "Relative Number of

 4 Claims."  If you could explain for the Court what's

 5 being reflected here.

 6      A.  One of the factors in the regulation 2695.12

 7 concerns the number of claims at issue, the number of

 8 claims reviewed by the Department, and the number of

 9 claims that the Department -- or I'm sorry -- that the

10 company processed or handled.

11          The first sub-bullet there, I'm actually

12 discussing that, why that's important.

13      Q.  So the statement, "Focus on raw number of

14 alleged violations is inappropriate"?

15      A.  Right, because the regulation talks about

16 relativity.  So it's not just the number of claims at

17 issue with potential violations, but the regulation

18 tells the Commissioner to look at that in connection

19 with the total volume of claims handled by the

20 licensee.

21          So counting the raw numbers alone doesn't tell

22 us anything unless we put it in context.  And like we

23 discussed a little bit yesterday, the number of alleged

24 late-paid claims, 34,000-something, that sounds on its

25 face like a large number.  But when you consider that
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 1 the company in that time period processed 1.12 million,

 2 all of a sudden, that isn't so significant.

 3      Q.  Okay.  Is this slide intended only to address

 4 the specific factor, or is there an additional purpose

 5 of the information that's reflected here?

 6      A.  The first sub-bullet under the first bullet is

 7 really focused on the relativity factor in the

 8 regulation.

 9          The other thing I've tried to do in this slide

10 is to discuss relativity in the context of what this

11 company's performance looks like in relation to other

12 companies.  And I've done that because in this hearing

13 there has been testimony by several CDI staff that this

14 company is far worse than anything else they've seen or

15 much worse than any other company.  So I've tried to

16 address that as well in this slide.

17      Q.  So focusing on that second point, the

18 Department's contention in looking at the numbers, the

19 raw numbers of violations, it's worse than anything

20 they've ever seen previously, could you address why you

21 think that is not the appropriate analysis to take in

22 this case?

23      A.  Because there's -- there hadn't been a fair

24 comparison between this company and the others, in part

25 because the exam methodology that was used with
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 1 PacifiCare was just a different methodology than in

 2 these other companies.

 3          So as I discussed yesterday, it's simply not a

 4 fair comparison when you test the entire population for

 5 one company and you test only a small sample in

 6 another.  You just can't compare those numbers of

 7 violations.

 8      Q.  Did you see any effort by the Department to

 9 take the findings from those samples and try to

10 normalize them for the greater population of claims in

11 those other examinations?

12      A.  No, I -- no.

13      Q.  So is it appropriate to say that, in your

14 opinion, this is not -- the comparison that has been

15 made by the Department is not a fair one?

16      A.  Correct.

17      Q.  Now, you take the position in the second

18 bullet point, "Form violations would have been

19 substantially higher for other health insurers."  Just

20 generally if you could discuss that point of what

21 that's based upon.

22      A.  PacifiCare is not a -- at least on the PPO

23 side, not a large player in this market.  There are

24 companies that we've seen evidence that have larger

25 shares of the market, more members.
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 1          So if -- and a form like an EOB is going to be

 2 issued by not just PacifiCare but other health

 3 insurers.  So if you're going to count the number of

 4 forms that PacifiCare issues and count each one as a

 5 separate violation, what I'm trying to say here is that

 6 if you use that same analysis and that same methodology

 7 for other companies, much larger companies that issue

 8 many, many more EOBs, you're going to end up with a

 9 higher number of violations because in both cases, each

10 time that form is issued that the form is wrong, you're

11 going to have the same issue.

12      Q.  You were asked yesterday sort of what's the

13 basis for your conclusion that other large or large PPO

14 insurers were not including IMR language in their form.

15 Do you recall the discussion of that yesterday?

16      A.  Yes.

17      Q.  I'd like to show you what's been marked for

18 identification with Mr. Cignarale Exhibit 5661, which

19 is a slide titled "Absence of Notice in EOBs."

20      THE COURT:  So this is 55- --

21      MR. VELKEI:  5661, your Honor.

22      THE WITNESS:  Okay.

23      MR. VELKEI:  Q.  You've seen this before, I

24 assume, Ms. Stead?

25      A.  Yes.
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 1      Q.  And what conclusions do you draw from Exhibit

 2 5661?

 3      MR. STRUMWASSER:  Objection, assumes facts not in

 4 evidence.

 5      THE COURT:  Overruled.

 6      THE WITNESS:  Just this one example, the fact that

 7 WellPoint has 975,000 members and PacifiCare, according

 8 to this information, has only about 123-, 124,000,

 9 based on the information that we see that neither

10 company used or included IMR notice language on the

11 explanation of benefits, the reasonable conclusion is

12 that, if the same analysis was applied to both

13 companies and you counted every form without notice as

14 a separate violation, then WellPoint would have far

15 greater number of violations.

16      MR. VELKEI:  Q.  Now, was there some information

17 that the Department submitted that helped you even get

18 a sense of what the claim volume was for WellPoint?

19          Perhaps I should just see if this refreshes

20 your recollection.  I'm going to present you with a

21 copy of Exhibit 547.

22      THE COURT:  547?

23      MR. VELKEI:  Yes, your Honor.

24      THE WITNESS:  Okay.

25      MR. VELKEI:  Q.  What conclusions do you draw from
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 1 this document that was presented into evidence by the

 2 Department in connection with Mr. Dixon's testimony,

 3 conclusions that are relevant to the discussion we're

 4 having here?

 5      A.  That Blue Cross has a significantly larger

 6 claim volume, over 7 1/2 million.  So presumably, if

 7 they're not issuing -- any time they would issue an

 8 improper EOB --

 9      MR. STRUMWASSER:  It may be helpful, your Honor,

10 for someone to clarify the relationship between

11 WellPoint Blue Cross and Anthem.

12      MR. VELKEI:  Perhaps we could wait until she's

13 finished with her answer.  If you would just give us

14 that courtesy, Mr. Strumwasser.

15      MR. STRUMWASSER:  I'm sorry.  I thought she was.

16      MR. VELKEI:  She wasn't.

17          Is it possible to read back the --

18          I mean, or do you know where you left off in

19 your answer?  Would you like that read back, if it's

20 okay with the Court?

21      THE WITNESS:  If you can read it back, it would be

22 helpful.  Thank you.

23      MR. VELKEI:  Thank you, your Honor.

24          (Record read)

25      MR. VELKEI:  That's where you left off.
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 1      THE WITNESS:  The essential point is that to

 2 compare the number of violations between a company with

 3 a relatively low membership and claim volume versus one

 4 that has a much higher one, counting the raw numbers

 5 only but not counting for both is going to be an

 6 inappropriate comparison.

 7          So to say that the company, the smaller one,

 8 if you're counting each and every EOB as a violation,

 9 that's horrendous and that's bad conduct and worst

10 thing you've ever seen, but if you haven't made the

11 same analysis with another company, that's just not a

12 fair comparison.

13      MR. VELKEI:  Q.  Okay.  Let's turn then, if we

14 can, to the next slide, Slide 42, the one labeled

15 "Remedial Measures."

16      MR. STRUMWASSER:  I mean, technically -- just to

17 tie that up so that it's -- just trying to be helpful

18 to the Court.  Technically, the last question assumed

19 facts not in evidence.  And I thought it would be

20 helpful to put those facts -- I don't think there's any

21 evidence in the record about who WellPoint is.

22      THE COURT:  So WellPoint is the successor to Blue

23 Cross Life and Health Insurance Company.

24      MR. STRUMWASSER:  Right, and the predecessor to

25 Anthem.  I don't know that they're technically
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 1 predecessors but that's the name -- it's the same guy.

 2      MR. VELKEI:  Perfect, thank you.

 3      Q.  Turning then to this discussion of remedial

 4 measures, Ms. Stead, what's the significance of

 5 remedial measures to the Court's assessment of whether

 6 and what amount to assess by way of penalty?

 7      A.  The regulation -- one of the factors in the

 8 regulation is consideration of remedial measures taken

 9 by the licensee.  Remedial measures is a very important

10 factor for regulators in general when it comes to

11 insurance companies and compliance.

12          And when I use the word "remedial measures,"

13 what regulators generally consider are two things: one,

14 the corrective actions that the company implemented to

15 improve their performance or bring their performance

16 and their activities into compliance.  So changing

17 policies, procedures, and systems is one part of it.

18          The other part that regulators look at is

19 claim remediation in providing benefits.  So if a claim

20 had been underpaid, you would want the company to pay

21 the difference.  If the company had overcharged for an

22 insurance product, you would want them to refund the

23 difference.

24          So both of those things are part of remedial

25 measures from a regulator's perspective.  And it's one
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 1 of the most significant factors because your goal is

 2 compliance, and you want companies to cooperate and do

 3 the right thing.

 4      Q.  Let's just go through the bullet points if we

 5 could.  The third bullet is "CDI acknowledges that

 6 noncompliant conduct has been remediated."  Could you

 7 offer your conclusions on the significance of that

 8 point?

 9      A.  First, the Department has acknowledged that it

10 was -- the noncompliant conduct was remediated some

11 time ago.  From what I've seen in the record, when the

12 company either identified an issue or was told about an

13 issue, they implemented corrective actions, remedial

14 measures.  In several situations, they did it on their

15 own.  In several situations, they implemented claims

16 rework projects on their own.  And that is significant,

17 not just that they did it but that they did it on their

18 own in many cases.

19      Q.  What is the significance of the fact that they

20 did it themselves or on their own, to use your words?

21      A.  Well, to the regulator, that means you have a

22 company that is concerned about compliance and wants to

23 get it right.

24      Q.  Now, focusing if we can on the second bullet

25 point, "CDI did not need to bring this action to effect
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 1 compliant behavior," what is the significance or

 2 importance of that factor in your opinion?

 3      A.  First, I am not trying to second-guess the

 4 decision to initiate enforcement action.  My point here

 5 is that, if your goal is primarily compliance, you want

 6 the company to do what you want them to do, what the

 7 law requires them to do.

 8          That was achieved on many issues before the

 9 examination started.  And certainly at the end of the

10 examination, the company indicated some additional

11 corrective actions were being taken.

12          So to get the compliance, the action wasn't

13 necessary.  That's all I mean by that.

14      Q.  All right.  You make the statement in here,

15 "CDI had the opportunity but failed to provide input

16 into nature of corrective actions."

17          Can you explain what you mean there and then

18 why that's significant?

19      A.  Based on what I've seen in the record, the

20 Department, while receiving some information about some

21 corrective actions, did not seem to give a lot of

22 feedback or any feedback in some cases on some of the

23 measures that the company was taking.

24          And regulators don't always do that, but

25 generally there's sort of a review of that, and you
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 1 might tell the company "fine."  Or maybe something

 2 doesn't look right, or maybe it's not done quickly

 3 enough and you don't like the dates, and you say, "You

 4 know what?  You need to do that a little sooner."  So

 5 often there is that back and forth a little bit.

 6          So my point here is there didn't seem to be

 7 indications that the Department gave any feedback about

 8 any aspect, really, of the corrective actions that the

 9 company was taking.  And yet, in this hearing, there's

10 been a lot of criticism about those actions.

11      Q.  And finally, the statement "Sound public

12 policy dictates that remedial measures not be used

13 against a licensee."  Can you explain what you mean

14 here?

15      A.  From an insurance regulatory perspective,

16 regulators -- and this is something that is spoken

17 about on a national basis.  Commissioners speak about

18 it.  Staff speaks about it.  Regulators want insurance

19 company to know what's going on, to take remedial

20 measures.  They want companies to find the problems

21 themselves and fix the problems themselves.

22          So this is something they encourage.  And

23 there's also a lot of -- sort of a push in many states,

24 and -- to have companies do those things, report them

25 to the Department, say, "Here's what the problem was.
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 1 We found it.  We fixed it.  Want to let you know that."

 2          And there's some regulators out there that

 3 actually say, "If you do that, we won't impose any

 4 penalties."  But the idea is -- even if they say they

 5 won't impose penalties, the idea is, "We give you a lot

 6 of credit for that, and we may not impose a penalty at

 7 all."  But there's a real push to encourage that kind

 8 of proactive behavior.

 9      Q.  Do you feel the Department here has given

10 sufficient credit to the fact that the company

11 undertook such actions?

12      A.  No, not in my opinion.

13      Q.  There's been some discussion about harm, so

14 I'd like to turn to the next slide if we could and give

15 your perspective if you would on what is the kind of

16 harm that a regulator is most focused on.

17      A.  The harm from noncompliance is another very

18 significant factor for regulators.  There are a lot of

19 violations of the insurance laws that are -- it's

20 really technical, no harm associated.

21          Then there are other things that can cause

22 harm.  And the type of harm that regulators are most

23 concerned with, sort of the real -- the real harm that

24 sort of can be measured and identified.  And generally

25 what that means is some type of out-of-pocket loss.  So
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 1 either a claim was underpaid or, as I mentioned before,

 2 something was overcharged for the insurance, the rating

 3 was done incorrectly and they paid too much.  Or the

 4 other type of harm that is a real concern for

 5 regulators is when insurance benefits that people have

 6 paid for have been denied, not paid out.  So those are

 7 the two primary things that regulators focus on.

 8      Q.  You used the qualification "generally."  Are

 9 there some exceptions to that rule?

10      A.  Yes.  In some cases, you know, there's

11 potential for harm that kind of factors in.  It's a

12 little more difficult to -- it's sometimes impossible

13 to quantify unless you have real people with real

14 losses.  But there's always that potential for harm.

15 And in some case, that can come into play.

16      Q.  You mentioned the -- you've noted the impact

17 on vulnerable constituencies, or you reference that in

18 your slide.  Is that the kind of circumstance that

19 might warrant a regulator looking beyond what are its

20 primary concerns that you've testified to?

21      A.  Yes, that could -- if it's a vulnerable

22 population -- and senior citizens have really been an

23 important vulnerable constituent lately -- that can

24 make the harm worse.  It's in sort of a subjective way

25 that you're a little more concerned about an
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 1 85-year-old losing their retirement savings than you

 2 are a 30-year-old.  So it comes into play in that

 3 sense.

 4      Q.  Going on to the next bullet point, you reach

 5 the conclusion that "Minimal harm at issue given CDI's

 6 extensive review of the claims at issue and as compared

 7 to other enforcement actions."  Could you describe what

 8 you mean here, give us some additional support for

 9 statement.

10      A.  The types of violations that are alleged in

11 this case for the most part do not cause the kind of

12 harm that I've been talking about.  You know, the late

13 payment issue for providers, there is a penalty

14 associated with that in terms of the interest.

15          Even the lack of notice for IMR rights and

16 things, I mean, even that in itself, at least there's

17 been no evidence I can see of actual harm where people

18 have not had benefits paid, claims denied because that

19 notice wasn't provided to them.

20          So I don't see the type of harm in this case

21 that regulators are generally concerned with.  I don't

22 see a lot of, you know, actual claims being denied and

23 claims not being paid or claims not being processed at

24 all or real denial of benefits.  So I just don't see

25 that in this case compared to things like rescission,
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 1 which we talked about yesterday, and the actual

 2 rescinding of coverage retroactively and trying to

 3 recoup claim payments from consumers and the effect

 4 that would have on consumers going forward if there's a

 5 gap in coverage.

 6      Q.  You referenced "CDI's extensive review of the

 7 claims at issue."  Can you explain what you're

 8 referencing there?

 9      A.  Simply that, in the examination and even in

10 some of the matters that have come up in this hearing,

11 the Department has looked at a lot of issues, a lot of

12 processing issues, notice issues, timeliness.  There

13 are some other claims-related issues.  So it wasn't

14 a -- it wasn't a narrow examination.  There was quite a

15 broad scope to it.

16          And yet, despite that, I still don't see

17 significant harm in this case.

18      Q.  Give me one second, your Honor.

19          You mentioned the potential for harm as

20 something that a regulator might consider on occasion.

21 I'd like to refer you, if I can, to your report on Page

22 12 where you discuss this concept of potential for

23 harm.  And maybe we can even put that up on the screen.

24 I think it's 5708, if I got that right.

25      THE COURT:  5707.
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 1      MR. VELKEI:  5707, thank you, your Honor.

 2          All right.  Just if we could -- the last

 3 paragraph, if we could just blow that up so it's a

 4 little easier to read.

 5      Q.  Now, you make the statement, "Frequent" --

 6 "Mr. Cignarale frequently mentioned the potential for

 7 harm.  It is certainly something to consider with

 8 regard to the allegations of improper claim denials but

 9 more difficult to see in the context of the alleged

10 failure to comply with 10133.66(c).  The form EOP and

11 EOBS, or even the late pays to provider were paid at a

12 significant rate of interest.  In this case, however,

13 it does not seem appropriate to give this hypothetical

14 risk much weight where there is almost no evidence of

15 harm or injury despite years of investigation, consumer

16 complaints, and apparent close relationship with the

17 CMA, a highly public enforcement action, and continued

18 access to company records."

19          Does that remain your opinion today,

20 particularly focused on this last sentence in this

21 case?

22          Maybe you can just put the highlighting there,

23 Jason.

24      A.  Yes.

25      Q.  Can you explain that for the Court?
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 1      A.  The one issue in this case that has the

 2 potential for harm, something the regulators would

 3 consider, is the fact that there are allegations that

 4 some claims were denied on the grounds of preexisting

 5 exclusions that were either inappropriate, the wrong

 6 length of time, or for some other reason but tied to

 7 preexisting conditions.

 8          So in those situations, you know, if those are

 9 actual denials and they shouldn't have been denied,

10 there's a potential for harm there.  What I mean by

11 that sentence is not only was there the examination but

12 we know the Department's gone back and looked at the

13 complaints against PacifiCare; there's been a lot of

14 discovery in this case.  At least, you know, one

15 consumer has testified.

16          So what I haven't seen, despite all the

17 activity in the case and the length of time, is actual

18 harm because of those types of denials.

19      Q.  That might suggest a greater potential for

20 harm for others?

21      A.  Right, right.

22      Q.  Let's focus if we can on Slide 43 again.  And

23 I just want to sort of close the loop on this last

24 bullet point, the "Absence of egregious conduct or

25 impact on vulnerable constituents."  Can you explain
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 1 what you mean there.

 2      A.  The egregious conduct, by that I mean

 3 something that was just so, you know, blatant and

 4 uncalled for and contrary to statute that it was just,

 5 you know, something really bad, something beyond sort

 6 of normal processing, normal systems kinds of issues

 7 that come up.  You know, it would have to be something

 8 really, really sort of dramatic to get the attention

 9 here.

10          And then the vulnerable constituents, that's

11 simply -- whether they were seniors, whether they were

12 disabled, whether they were people that weren't maybe

13 in the best position to protect themselves.

14      Q.  There's been a fair amount of discussion,

15 particularly with Mr. Cignarale, of this concept of

16 harm to the regulatory process.  Can you explain what

17 that means.

18          Maybe we can turn to the next slide.  Thanks.

19      A.  When I think of the regulatory process with

20 respect to insurance, I think of the system of

21 regulation.  I think of the insurance regulators that

22 we have.  And there's a process in there.  There's a

23 process for creating insurance laws, for overseeing

24 licensees' conduct, solvency.  There's an enforcement

25 process in there that's built in.
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 1          All that, to me, is the regulatory process.

 2 And harm to that is when a licensee or somebody does

 3 something that actually impedes that process, obstructs

 4 that process.  So for example, if a regulator were to

 5 issue an order to a company to do something and they

 6 refused to do it or if they say -- you know, they call

 7 the examination, and the company says, "Nope.  I'm not

 8 going to let you in my offices.  I'm not going to open

 9 up my books and records," that's going to impede the

10 regulator's ability to do their job.

11      Q.  Mr. Cignarale took the position that any

12 violation of the law is harm to the regulatory process.

13 Do you agree with that position or statement?

14      A.  No, I don't see how a violation of insurance

15 law becomes harm to the process.

16      Q.  Why not?

17      A.  Well, as I just mentioned, the process itself

18 provides a mechanism for dealing with those things.  I

19 mean, the whole process is the laws exist; the

20 regulator's there; the regulator has certain powers;

21 those powers include the ability to monitor the

22 marketplace, investigate, examine licensees.  There's a

23 process for the due process piece of that, either

24 hearing or settle something out.  There's a process for

25 imposing consequences, and there are appeals for that
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 1 so that, if there is a violation of insurance law,

 2 there's a process for regulators to deal with that.

 3      Q.  Did you undertake an inquiry to determine

 4 whether in fact, in your opinion, there was harm to the

 5 regulatory process here as a result of any of the

 6 alleged violations that are at issue in this case?

 7      A.  Yes.

 8      Q.  What did you conclude?

 9      A.  I did not see anything that suggested to me

10 any harm to the regulatory process in this case.

11      Q.  Why don't we turn to the next slide if we

12 could.

13          You recognize this slide?

14      A.  Yes.

15      Q.  Can you describe what's being reflected here.

16      A.  What's on this slide actually supports what I

17 just said about there not being any harm to the

18 regulatory process here because of PacifiCare.

19          This company cooperated with the regulator.

20 There's been testimony to that fact.  They provided

21 information.  They volunteered information.  The

22 company was pretty open about what was going on within

23 their operations in the company and all the issues they

24 were looking at.

25          And then later, during the examination and
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 1 afterwards, when -- even before the examination, when

 2 the Department wanted changes to forms, for example,

 3 the company made the changes.  When the Department said

 4 they wanted acknowledgment letters, the company said

 5 okay.

 6          So I mean that level of cooperation and

 7 efforts to do what the CDI wanted, I mean, that was

 8 there with this company.

 9      Q.  What do you mean, "PacifiCare went to great

10 lengths to appease CDI and conform itself to the

11 position CDI was taking"?

12      A.  Couple things.  There have been a couple of

13 issues that, you know, the company didn't agree with

14 the regulator, but the company made the changes to

15 accommodate the regulator and the regulator's views.

16          And there were also some admissions by the

17 company -- not admissions but agreements that there

18 were things that they needed to change that, whether

19 the company agreed with it or not, they did it.  And

20 they did the remediation.

21      Q.  Now, the Department has contended at various

22 points in this proceeding that in fact there was

23 efforts by the company to cover up the extent of their

24 noncompliance.

25          You referenced the Berkel letter here.  Do you



24471

 1 think that that suggests evidence of a company trying

 2 to hide the extent of its noncompliance?

 3      A.  No.

 4      Q.  Quite the opposite?

 5      A.  Right.  And that letter -- I mean, the company

 6 agreed to things that it probably didn't have to agree

 7 to, but it did.

 8      MR. STRUMWASSER:  Excuse me.  I should have

 9 objected on the grounds on ambiguity earlier.  But can

10 we just get a clarification which Berkel letter is

11 being talked about?

12      THE COURT:  Fair enough.

13      MR. VELKEI:  December 7, 2007, your Honor.  And

14 there were two, in fact.  Mr. Gee and I agree.  Public

15 and confidential.

16      MR. STRUMWASSER:  So there were two, she calls the

17 Berkel letters those two?

18      MR. VELKEI:  Yes.

19      MR. STRUMWASSER:  Thank you.

20      MR. VELKEI:  Q.  Now, this issue around provider

21 claim acknowledgements and whether in fact the company

22 was sending letters, the Department has contended that

23 PacifiCare responded, misrepresented, lied to the

24 regulators about the existence of these letters.

25          Based upon your review of the record, do you
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 1 agree with that contention?

 2      THE COURT:  You're talking about the

 3 acknowledgment letters?

 4      MR. VELKEI:  Yes, your Honor.

 5      Q.  Whether provider -- acknowledgment letters

 6 were being sent to providers.

 7      A.  No, not when I look at what happened during

 8 that whole process.

 9      Q.  Can you explain that.

10      A.  When I look at that -- the series of

11 communications there, it tells me that the company was

12 talking about member letters.  There was confusion on

13 their part.

14          There was similarly confusion on the

15 Department's part about what was really required by

16 that statute because we saw the Department later

17 changed its mind about whether letters needed to be

18 sent for each and every claim.

19          So on both sides, there was this confusion

20 that -- I would not say it was a misrepresentation or

21 some attempts to hide something or attempt to be

22 deceitful.  It was a mistake.  Looks like a mistake to

23 me.

24      Q.  In your experience, do companies always get

25 facts right in these kinds of investigations?
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 1      A.  No.  And that can be one of the things that's

 2 a little bit frustrating for regulators sometimes.

 3      Q.  What kinds of tools would actually minimize

 4 those kinds of issues?

 5      A.  Just sticking with the examination process.

 6 What normally -- what happened -- and this is actually

 7 suggested in the CDI's procedure manuals for

 8 examinations, is to -- and I think some of the staff

 9 people testified about the importance of communication

10 because you really end up with a better result if -- at

11 the end of an examination if there's been some dialog

12 back and forth.

13          So, for example, in this -- you know, "No

14 providers, letters?  You only did it half the time?

15 What was going on?"  And you try to clear that up

16 because at the end of the day, the regulator wants to

17 issue a report that's accurate that it can back up.

18          And there was even testimony by one of the

19 examiners that she was unclear at the time, at the end

20 of her referral because she hadn't had the time to go

21 back and have that communication.

22          So for whatever reason, there was a lack of

23 communication.  If that had happened, I think it all

24 would have been cleared up; certainly the parties would

25 have been a lot closer on that issue.
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 1      Q.  You note underneath this bullet point about

 2 the alleged misrepresentations, that the company

 3 clarified the confusion in March of 2008.  What are you

 4 referring to?

 5      A.  That was based on the meeting between the

 6 company and the Department after the OSC was issued in

 7 which the acknowledgment process was discussed, and the

 8 company was able to explain the other methods of

 9 acknowledgment that they were using.

10      Q.  Now, at some point, the Department took the

11 position that there were things in that presentation

12 that were misleading.  I questioned Mr. Cignarale about

13 it.  He was unable to identify anything misleading in

14 that document.

15          Were you -- did you find anything misleading

16 about that document that was presented in March of

17 2008?

18      A.  In that slide, no.

19      Q.  Let's turn then to the next slide, which is

20 what concrete advice can you give the Court in terms of

21 what she should do with this information that you've

22 presented in the course of your testimony.

23          We have identified certain categories of

24 information where you believe no penalty is

25 appropriate.  And we've gone through that.  But sort of
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 1 at a more general level, what thoughts do you want to

 2 present to the Court about the process that she has to

 3 undertake at some point soon?

 4      A.  I think the first and most important is for

 5 the -- if -- I'm sorry.

 6          If the Court determines that any penalty is

 7 warranted -- and we'd like to make sure the Court

 8 understands that penalties are not always necessary.

 9 And in fact, the Department hasn't always issued

10 penalties when there are citations.

11          So if you get past that point and there's a

12 determination that a penalty -- a monetary penalty

13 should be imposed, it needs to be calculated in a way

14 and in an amount that is consistent with what has been

15 done by the Department in prior actions, just to be

16 consistent, be fair and, frankly, to be able to justify

17 what you do.

18      Q.  Turning to the next point, "Given the lack of

19 notice and the relative harm here as compared to other

20 enforcement actions, the penalty, if any, should be

21 less than any of the significant ones."  Can you

22 explain that with a little bit more detail.

23      A.  Part of that valuation that the regulator

24 should go through is not just looking at the numbers

25 assigned to a particular case in terms of penalty but
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 1 to look at what happened in those cases, to look at the

 2 factors.  What was the nature of the harm, the nature

 3 of the violations?  How extensive was it?  How severe

 4 was it.

 5          Those same kinds of things you look at when

 6 you are determining whether to issue a penalty should

 7 be considered from case to case so that, when you

 8 impose a penalty in a particular case, not only is the

 9 amount consistent with what you've done before but it

10 is commensurate with the harm and the factors you

11 looked at with what happened in the other cases.

12      Q.  Now, the final bullet point, if you would

13 explain this statement that you make that Dr. Kessler's

14 conceptual approach is consistent with what regulators

15 do.

16      MR. STRUMWASSER:  Objection.  That's a new

17 opinion.  There's nothing in report about this.

18      THE COURT:  What does it relate to in the report?

19      MR. VELKEI:  The assessment of looking at

20 consistency, the importance of consistency.  And that's

21 really her point.

22      THE COURT:  Where is that?

23      MR. VELKEI:  Consistency is throughout her

24 testimony, your Honor.  Her point is that the -- that

25 penalty must be assessed consistent with historical



24477

 1 penalties.

 2          So that was Dr. Kessler's view.  And he did a

 3 calculation of how you would establish an appropriate

 4 range if you're trying to be consistent.

 5          And so focusing on that point of consistency

 6 I'm simply saying is the approach he took to achieve

 7 consistency supported and the way that regulators do

 8 this.

 9      MR. STRUMWASSER:  There is no reference to

10 Dr. Kessler's opinion in the report.  What Mr. Velkei

11 is now saying is, if you look at Dr. Kessler and you

12 look at Ms. Stead, it turns out they say the same

13 thing.

14          You say that in your brief.  You don't have

15 the -- or if it's necessary to have Ms. Stead validate

16 Dr. Kessler, then you put it in your report; that's her

17 opinion.

18          Her opinion agreeing with Dr. Kessler is not

19 in her report.  They can argue whether it's the same

20 thing, and we can argue whether it is or isn't, but

21 that is new opinion.

22      MR. VELKEI:  That is not a new opinion in the

23 sense that, if the issue is one must be consistent,

24 she's offering advice in the context of how does one be

25 consistent with historical penalties, what does one do.
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 1      THE COURT:  But that isn't what it says.  Says

 2 "consistent with what regulators do."  Is that in here

 3 somewhere?

 4      MR. VELKEI:  That specific statement is not, your

 5 Honor, but this is not --

 6      THE COURT:  All right.  Let's move on.  Move on.

 7 Next thing.

 8      MR. VELKEI:  Q.  Ms. Stead, I'm going to ask you

 9 generally, if you're trying to establish consistency in

10 penalties, what's the approach that one would take?

11      A.  As I mentioned, you look at the facts of the

12 case you're considering, and you look at what happened

13 in other cases, facts in the other case.  So that's

14 going to be things like the degree of harm, the

15 severity of violation -- which really goes to harm in

16 some cases, the magnitude of that, the number of people

17 affected.  Is it two people, or was it 10,000 people?

18 That that's going to be a factor.

19          And of course, you look at the penalties that

20 were imposed in other cases and whether, given all

21 those circumstances, what you're doing is consistent

22 with what you've done elsewhere.

23      Q.  Okay.  There has been a fair amount of

24 testimony from Mr. Cignarale that he's hoping that this

25 penalty, if the Court were to adopt it, would send a
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 1 message to the industry.

 2          Do you think assessing a penalty in any range

 3 close to what is being recommended by the Department

 4 will send the right message to the industry?

 5      A.  No.  A penalty anywhere near 325 million, I'm

 6 sure, is not going to be sending the right message.

 7      MR. VELKEI:  Why don't we turn then, if we can, to

 8 the next slide.  And if you would just walk the Court

 9 through, we can go point by point, why you don't think

10 in fact that something in the range of what's being

11 recommended by the Department will send the industry

12 the right message.

13      A.  Insurance regulators and the entities they

14 regulate are not adversarial.  They're really sort of

15 the same industry.  They're working toward the same

16 goals, which is really things that were in the

17 Department's mission statement, like the vibrant stable

18 marketplace, open and fair regulation.  Both sides want

19 that.

20          Now, insurance companies and regulators don't

21 always see eye to eye; there's no question about that.

22 But at the end of the day, they're trying to get to the

23 same place.  So to create this adversarial fighting

24 relationship all the time doesn't further the goals of

25 regulation.  So that's what I mean by that first point.
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 1      Q.  How would it be the case in your opinion that

 2 a penalty in that range would elevate punishment above

 3 compliance as a goal?

 4      A.  Well, in this case we have the company's

 5 compliance.  They've already corrected these things.

 6 The Department testified they imposed or implemented

 7 corrective action, so the compliance part's been

 8 achieved.  So to add $325 million is -- in my mind, my

 9 opinion, is simply pure punishment.

10      Q.  Is that appropriate punishment in your mind,

11 assuming that were a correct goal?

12      A.  No.

13      Q.  "CDI is unwilling to notify the industry about

14 what is compliant behavior but will punish the industry

15 for failing to meet its undisclosed expectations."  Can

16 you explain that.

17      A.  The point here actually illustrates the second

18 bullet, which is, if you're not willing to provide any

19 guidance about your expectations and you want to just

20 in the middle of a process or middle of an exam

21 establish a new requirement and you don't want to tell

22 companies in advance and yet you want to punish them

23 for not reading your mind, if you will, that to me

24 suggests an interest in punishment over an interest in

25 compliance.
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 1      Q.  "Cooperation" -- "Would send a message that

 2 cooperation and openness are not valued."  Can you

 3 explain that.

 4      A.  My conclusion is that the fact that the

 5 company was open, shared information, volunteered

 6 information, provided a lot of information to the

 7 regulator, even self-reported some information, talked

 8 about corrective actions, engaged in corrective

 9 actions -- those things didn't seem to be valued by the

10 Department, and in this case it seems that the company

11 is actually being punished for that.  It's being used

12 against them.

13          And every regulator I know wants information

14 from the industry.  They want companies to tell them

15 what's going on.  There are relatively few regulators

16 in any state for the number of companies they have to

17 oversee.  So you want to encourage companies to engage

18 in compliant behavior on their own.  And you rely on

19 companies to give you information, share information so

20 you know what's going on in your state.

21          And my concern in this case is that what's

22 happened to this company is going to discourage that

23 kind of communication.

24      Q.  You also say here that it will send the

25 message that one shouldn't be candid or self-critical
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 1 in its internal communications.  Can you explain what

 2 you're talking about here.

 3      A.  What I'm referring to here are the internal

 4 company documents that have been used as exhibits in

 5 this case and very -- sometimes critical comments in

 6 some of those documents being used against the company

 7 to -- just used against them.

 8          And yet -- and this isn't even just insurance,

 9 but for corporations in general, companies in general,

10 there's been a push in recent years to engage in

11 self-critical analysis, to elevate the importance of

12 compliance, to do self-audits.  So in general, those

13 things are encouraged in our business world, if you

14 will.  But more particularly, in insurance, that's

15 encouraged.  Regulators want companies to pay attention

16 to their operations, audit their operations, have

17 standards in place, monitor what's going on, try to

18 improve it.

19          So using those kinds of internal assessments

20 against the company, in my mind, discourages that type

21 of behavior.

22      Q.  And finally, the reference to "Precedent has

23 no meaning"?

24      A.  By that I mean that prior actions and

25 interpretations are not something you can rely on.  But
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 1 even more importantly, how statutes have been

 2 interpreted and penalties have been applied in other

 3 cases appear not to have any significance going

 4 forward.

 5      Q.  At its most basic level, Ms. Stead, would a

 6 penalty anywhere in the range of what's being

 7 recommended by the Department be fundamentally fair in

 8 your opinion?

 9      A.  No.

10      MR. VELKEI:  No further questions at this time.

11      THE COURT:  So why don't we take a break and come

12 back and start the cross-examination.

13      MR. STRUMWASSER:  Very good, your Honor.

14          (Recess taken)

15      THE COURT:  Okay.  We can go back on the record.

16      MR. STRUMWASSER:  Thank you, your Honor.

17           CROSS-EXAMINATION BY MR. STRUMWASSER

18      MR. STRUMWASSER:  Q.  Good morning, Ms. Stead.

19      A.  Good morning.

20      Q.  In your report and again in your oral

21 testimony, you have accused CDI of acting in an

22 arbitrary and subjective manner with respect to

23 PacifiCare, right?

24      A.  Yes, I said there is conduct that suggests

25 that.
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 1      Q.  You start by claiming that, quote, "CDI has

 2 emphasized monetary penalties from the outset and has

 3 shown substantially less interest in corrective

 4 actions, claims remediation or compliance," unquote.

 5 Do you recall that statement in your report?

 6      A.  Yes.

 7      Q.  When you say -- maybe we ought to just sort of

 8 all turn to Page 2 of your report, section Roman

 9 numeral IV, the last paragraph, the last full sentence

10 on that last paragraph.

11          When you say "from the outset," exactly when

12 are you talking about, from the outset of what?

13      MR. VELKEI:  I'm sorry, and I don't mean to

14 interrupt.  Could you tell me exactly where in the

15 report?  I'm missing that.

16      THE COURT:  It's the last paragraph.

17      MR. VELKEI:  Of 2?

18      THE COURT:  Page 2, Roman IV.

19      MR. VELKEI:  All right.  Thank you.  Terrific.

20      MR. STRUMWASSER:  Q.  Do you have the question in

21 mind, Ms. Stead?

22      THE COURT:  Do you need it repeated?

23      THE WITNESS:  That would be helpful.

24      THE COURT:  Sure.

25          (Record read)
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 1      THE WITNESS:  Really from the beginning, with the

 2 interest in the Department in racking up the number of

 3 complaints.

 4      MR. STRUMWASSER:  Q.  When was the "racking up the

 5 number of complaints" e-mail sent?

 6      A.  If you -- I don't have the document in front

 7 of me.  My recollection is it was in the spring of '07.

 8      Q.  Now, you are aware that CDI formed a team to

 9 work on the PacifiCare complaints in the Consumer

10 Services Bureau, right?

11      MR. VELKEI:  Vague as to time.

12      MR. STRUMWASSER:  Didn't say what time.

13      THE COURT:  I'm sorry.  Can you read the question

14 back.

15          (Record read)

16      THE COURT:  I think "when" is an appropriate

17 question.

18      MR. STRUMWASSER:  I would like first of all to

19 know whether she knows that it was formed, and then

20 I'll be glad to follow up with the question.

21      THE COURT:  All right.

22          Did you know a team was formed?

23      THE WITNESS:  No, I don't know that there was a

24 specific team.  I do know that there were various

25 people, various staff members that worked on PacifiCare
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 1 matters.

 2      MR. STRUMWASSER:  Q.  Did you read the testimony

 3 of Nicoleta Smith?

 4      A.  Yes.

 5      Q.  All of it?

 6      A.  Yes.

 7      Q.  You don't recall her saying that she was put

 8 in charge of a team that had been put together

 9 specifically for PacifiCare complaints?

10      A.  No.  I've read a lot of testimony.  I don't

11 remember that specific statement by her.

12      Q.  Were you aware that, throughout the first half

13 of 2007, CDI compliance officers worked extensively

14 with PacifiCare to address multiple issues with

15 PacifiCare's claims handling and customer service

16 activities?

17      A.  Yes, although I'm not sure I know what you

18 mean by the word "extensively."  But I do know that

19 there were discussions back and forth between the

20 company and the Department, and there was that back and

21 forth that I would expect to see from the Department.

22 Frankly, I think they were doing the right thing by

23 having those discussions in that time period.

24          (Mr. McDonald entered the courtroom)

25      MR. STRUMWASSER:  I'm going to show the witness a
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 1 copy of Exhibit 3.

 2      THE WITNESS:  Okay.

 3      MR. STRUMWASSER:  Q.  Do you recognize this

 4 document, Exhibit 3?

 5      A.  No, I don't recognize it.  But I did look at a

 6 lot of documents, and I'm not certain whether I saw

 7 this one or not.  I may have.

 8      Q.  This is an agenda from the CDI staff listing

 9 the then-current issues that they wanted to discuss

10 with PLHIC.  And Ms. Smith testified that she drafted

11 it with input from her team members and the chief of

12 the Consumer Services Bureau.

13          Do you see anything in this exhibit -- which I

14 should note is January 30th, 2007.  Do you see anything

15 in this exhibit that would indicate a lack of interest

16 by CDI in corrective actions to address the problems at

17 PacifiCare?

18      A.  No.  And as I mentioned, this is the kind of

19 communication that I would have expected to see between

20 a company and a department.

21      Q.  Do you see any focus on -- do you see any

22 emphasis on monetary penalties in this exhibit?

23      MR. VELKEI:  Objection, argumentative, your Honor.

24 I think the witness testified that, from the outset,

25 her definition was the spring of 2007.  This document
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 1 is before that time.

 2      THE COURT:  Overruled.

 3          Do you need the question read again?

 4      THE WITNESS:  No.

 5          No, but I would not expect to at this point.

 6 They are still gathering information.

 7      MR. STRUMWASSER:  Q.  Was January 30, 2007 before,

 8 during, or after the outset of this case, as you use

 9 the word "outset" in your report?

10      A.  Before.

11      Q.  So as of January 30, 2007, you have no

12 evidence of any emphasis in monetary penalties,

13 correct?

14      A.  Correct.

15      Q.  And, as of January 30, 2007, you have no

16 evidence of a lack of interest on the part of the

17 Department in corrective actions, claims remediation,

18 or compliance, correct?

19      A.  No.  And in fact, the communications that were

20 happening in the early part of January were focused,

21 that I could see and in my understanding what was going

22 on, on non-compliance.  The Department was doing what I

23 would expect them to do at that point.

24      Q.  So the answer is no, you don't have any

25 emphasis of a lack of interest in corrective action,
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 1 claims remediation and compliance on January 30, 2007?

 2      MR. VELKEI:  You mean "evidence" not "emphasis"?

 3      MR. STRUMWASSER:  Q.  Evidence of -- you don't

 4 have --

 5          Thank you, Mr. Velkei.

 6      MR. VELKEI:  No problem.

 7      MR. STRUMWASSER:  Q.  So as of January 30, 2007,

 8 you have no evidence of a lack of interest, substantial

 9 lack of interest, in corrective actions, claims

10 remediation or compliance on the part of the

11 Department, correct?

12      A.  That's correct as of that date, yes.

13      MR. STRUMWASSER:  Your Honor, I'd like to show the

14 witness a copy of Exhibit 4 in evidence.

15      THE WITNESS:  Okay.

16          I'm ready.

17      MR. STRUMWASSER:  Q.  Have you seen -- do you

18 recall seeing Exhibit 4 before?

19      A.  I'm not sure.

20      Q.  At the bottom of the first page, we have an

21 e-mail from Ms. Pelto of PacifiCare to Ms. Smith,

22 right?

23      A.  Yes, that's what it appears to be.

24      Q.  And she is summarizing the telephone

25 conference that PacifiCare had had with CDI on January
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 1 30, right?

 2      A.  Yes, that's what she says in this e-mail.

 3      Q.  And let's just take a look at a couple of the

 4 issues.  Near the bottom of the second page, there's a

 5 paragraph headed, "Requests for Underwriting Files."

 6 And it starts with, "Per your comments," and I assume

 7 "you" is Ms. Smith since it's Ms. Pelto who is sending

 8 this to her --- "Per your comments, when a complete

 9 underwriting file is requested, PacifiCare should

10 include" -- and then it goes on to say what should be

11 included, right?

12      A.  Yes, that's what this says.

13      Q.  And on the next page, 7941, under "EOB

14 Violations," it starts with, "The Department requested

15 a status update on bringing EOBs into compliance."  Do

16 you see that?

17      A.  Yes, I see that.

18      Q.  And under "Phone Protocol," "The Department

19 has requested" -- "The Department requested a written

20 copy of the protocols."  Do you see that?

21      A.  Yes, with respect to voicemail messages.

22      Q.  In your opinion, does Exhibit 4 reflect a lack

23 of interest by CDI in corrective actions?

24      A.  No.

25      Q.  Does Exhibit 4 indicate anything about the
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 1 January 30 meeting that would reflect an emphasis by

 2 CDI on penalties?

 3      A.  There's nothing in this that I see that

 4 addresses that issue of penalties.

 5      Q.  And on the first page, you see that this

 6 document is being forwarded and routed around within

 7 the Department, correct?

 8      A.  I see -- yes.  I see that the January 30th,

 9 e-mail is now being forwarded on March 27th.

10      Q.  To Mr. Cignarale, right?

11      A.  That's one of the forwarding recipients.

12      Q.  And he's acknowledging, saying that he has

13 what he needs to respond, right?

14      A.  That's what's on this document.

15      Q.  Does the fact that this January 30th e-mail

16 from PacifiCare recounting the events of -- excuse me.

17 Let me start over.

18          Does the fact that the January 30 e-mail from

19 PacifiCare recounting the meeting of that day, that

20 that document is still being circulated around CDI in

21 March, does that indicate a continued interest by the

22 Department in corrective actions, claims remediation,

23 or compliance?

24      MR. VELKEI:  Calls for speculation.

25      THE COURT:  Overruled.
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 1          If you know.

 2      THE WITNESS:  I'm sorry.  I have no way of knowing

 3 what the purpose of the forwarding was.

 4      MR. STRUMWASSER:  I'm going to give the witness a

 5 copy of Exhibit 7 in evidence, your Honor.

 6      Q.  Recognize having seen Exhibit 7 before?

 7      A.  Yes, I think I've seen this document.

 8      Q.  Ms. Smith testified on December 7th, 2009,

 9 that this is in fact the agenda that was discussed at a

10 February 14, 2007 meeting between PacifiCare and the

11 Department.

12      MR. VELKEI:  Could we have the cite on that,

13 please, if you're going to read.

14      MR. STRUMWASSER:  Sure.  You're going to like this

15 cite.  Page 100, Lines 19 through 25.

16      MR. VELKEI:  Thank you.

17      MR. STRUMWASSER:  Those were the days.

18      Q.  Do you see anything in this document that

19 indicates a lack of interest in claims remediation?

20      MR. VELKEI:  Objection, relevance, your Honor.  I

21 mean, that's not what her report said in the first

22 instance.

23      THE COURT:  Overruled.

24      THE WITNESS:  No, there's nothing in this agenda

25 that would indicate that.
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 1      MR. STRUMWASSER:  Q.  Do you have any interest --

 2 do you have any evidence to indicate that, as of

 3 February 14, 2007, the Department had a lack of

 4 interest in corrective actions, claims remediation, or

 5 compliance?

 6      A.  No.  Actually, at that time, the Department

 7 was engaging with the company on various issues.  And

 8 there was a lot of back and forth and a lot of that

 9 dialog that I mentioned earlier, trying to understand

10 what was going on and trying to get the company to do

11 what the regulator wanted.

12          So these communications that you've shown me

13 in these documents are things that I think regulators

14 should do.

15      Q.  So is February 14, 2007 before, during, or

16 after the outset, as you use that word in your report?

17      A.  That's before.

18      MR. STRUMWASSER:  Your Honor, I'm handing the

19 witness a copy of Exhibit 5.

20          At our marking there, below the 5 --

21      THE COURT:  Whether it's confidential or not?

22      MR. STRUMWASSER:  Yes, there was a question as to

23 whether it was confidential.  I don't have a copy

24 that's lacking that.

25      THE COURT:  Do you want me to go look?



24494

 1      MR. STRUMWASSER:  No, unless Mr. Velkei objects.

 2 I would just propose to the witness that that's not a

 3 part of the original document.

 4      MR. VELKEI:  No objection, your Honor.

 5      THE COURT:  That's fine.

 6      THE WITNESS:  Okay.

 7      MR. STRUMWASSER:  Q.  Do you recall seeing

 8  Exhibit 5 before, Ms. Stead?

 9      A.  Yes, I recall seeing the first page, not the

10 second two.

11      Q.  And by "first page," you mean just 0702 or

12 0720 and 0703 and not the attachment?

13      A.  I mean 702 and 703.

14      Q.  So you recognize this is an e-mail chain that

15 summarizes issues that were discussed at the February

16 2007 meeting between CDI and PLHIC?

17      A.  I'm sorry.  I'm not sure what the date is, but

18 yes, it was February or certainly mid-February meeting,

19 so...

20      Q.  At the bottom of the first page, we see the

21 beginning of an e-mail from Ms. Henggeler, a PacifiCare

22 employee, to Ms. Smith.  Do you see that?

23      A.  Yes.

24      Q.  And then turning to the continuation on 0703,

25 Ms. Henggeler writes to Ms. Smith, "It was really nice
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 1 meeting you and your team the other day.  I found the

 2 meeting to be valuable.  Not only did I get to meet all

 3 of you but I also got a better understanding of the

 4 issues that we are dealing with, both on a case-by-case

 5 basis and a higher level big picture."  Do you see

 6 that?

 7      A.  Yes.

 8      Q.  Then Ms. Henggeler goes on to discuss some of

 9 the issues that were discussed at that meeting, right?

10      A.  Yes.

11      Q.  And she ends by confirming an apparent

12 agreement that there will be regular biweekly meetings,

13 correct?

14      A.  Yes.

15      Q.  Anything you see in Exhibit 5 to indicate that

16 the Department was substantially less interested in

17 corrective actions, claims remediation, or compliance?

18      A.  No, not at this point of time.  And as I said,

19 this is the kind of interaction that can be very

20 positive for both the regulator and the company.  And

21 this is the kind of activity that regulators encourage

22 and often do.

23      Q.  And then we have a response from Ms. Smith on

24 February 16.  Do you see that?

25      A.  Yes.
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 1      Q.  And she is confirming some date agreements and

 2 responding to the items in Ms. Henggeler's e-mail,

 3 correct?

 4      A.  Yes, in general.

 5      Q.  Ms. Stead, was February 16, 2007 before,

 6 during, or after the outset, as you have used that

 7 term -- that word in your report?

 8      A.  It was before.  And the staff at this level

 9 was engaging in the kind of communications that I would

10 have expected the Department to be engaging in with the

11 company.

12      Q.  Let's stay with exhibit -- let's go back to

13 Exhibit 7, the agenda.  We have issues addressed there

14 with incorrect eligibility information given to

15 members.  Do you see that, Issue No. 1?

16      A.  Yes, there's something about incorrect

17 eligibility information on members, yes.

18      Q.  And Item 2 is, "System glitches and incorrect

19 information regarding provider" --

20      THE COURT:  "Incomplete."

21      MR. STRUMWASSER:  Q.  -- "contract information,

22 status, reimbursement rates, address information,"

23 right?

24      A.  Yes, that's what No. 2 says.

25      Q.  And No. 3 addresses ongoing delay in
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 1 correcting processing errors?

 2      A.  Yes.

 3      Q.  4 is "No interest payments made on improperly

 4 processed claims," right?

 5      A.  That's what Article 4 says, yes.

 6      Q.  Item 5 is "Missing CPT codes," right?

 7      A.  Yes, that's what it says.

 8      Q.  Do those and the others, now, through No. 12,

 9 do those seem like serious issues to you?

10      A.  They may, depending on what you say by

11 serious.  But in general, these things don't jump out

12 to me as being serious.  So without knowing more about

13 these, I'm not certain I can say that they're serious.

14 But that's relative to -- yeah, other things.

15      Q.  So you're not prepared to say that providing

16 incorrect eligibility information to members, which can

17 lead to incorrect claims denial, that that is a serious

18 problem categorically?

19      MR. VELKEI:  Argumentative.

20      THE COURT:  Overruled.

21      THE WITNESS:  No.  I need to explain.  What I'm

22 trying to explain to you is that any one of these

23 things could be serious, particularly if it's very

24 systemic; it's causing a lot of harm.

25          I can't tell from just the agenda items how
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 1 widespread this was, what was really occurring, what

 2 the consequences really were.  So that's why I can say

 3 that it's possible, but I can't tell from this.

 4      MR. STRUMWASSER:  Q.  So is it fair to say, then,

 5 that in your opinion, this Item No. 1 could or could

 6 not be serious, depending on further information?

 7      A.  It's possible it could be.

 8      Q.  Would you agree that providing incorrect

 9 eligibility information to members can jeopardize their

10 access to healthcare?

11      A.  I'm not sure I can answer that with yes or no

12 because eligibility information comes from the policy

13 holder, the employer.  And the insurance company

14 doesn't know who the employees are until that

15 information is given to them.

16      Q.  But we're not talking -- this item doesn't

17 refer to information being given to PacifiCare.  There

18 is a reference to "Incorrect information on

19 insured/members leading to claims denial benefits."  It

20 is the company that gives the member his or her card

21 showing his or her eligibility, right?

22      A.  Yes.  The insurance card is provided by the

23 insurance company.  But the names of the employees, the

24 eligibility information, that information comes from

25 the -- in the group situation, from the policyholder,
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 1 who is generally the employer.

 2      Q.  How about the name of the insurance company?

 3 From whom does that come from on the card?

 4      A.  That would be put out under -- by the

 5 insurance company.

 6      Q.  How about the code that indicates the kind of

 7 coverage the member has?

 8      MR. VELKEI:  Objection, vague as to "the code."

 9      THE COURT:  Overruled.

10      THE WITNESS:  I'm not sure I understand what you

11 mean by "code coverage."

12      MR. STRUMWASSER:  Q.  Well, the card that you get

13 from your insurance company says and tells the provider

14 what the -- what coverage you have from that insurer,

15 doesn't it?

16      A.  No.

17      Q.  Doesn't tell you which plan you have?

18      MR. VELKEI:  Are we talking specifically about

19 Ms. Stead or just generally?

20      MR. STRUMWASSER:  That was a --

21      THE COURT:  So I don't know what that meant.

22 But --

23      MR. VELKEI:  Well, he's saying "you," your Honor.

24      THE COURT:  I thought that this item -- and lord

25 knows I can't remember back that far -- is talking
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 1 about pre-ex and the -- no?

 2      MR. STRUMWASSER:  I don't think so.  Your Honor

 3 will recall that there was evidence regarding the

 4 member eligibility function being outsourced and people

 5 then getting incorrect cards or not getting cards at

 6 all and then going to doctors' offices and having

 7 difficulty getting service.

 8      MR. VELKEI:  No, there's no such testimony.  First

 9 of all, the eligibility was not outsourced.  It's never

10 been evidenced.  There was processing, data processing,

11 that was outsourced.  We disagree with the Department's

12 characterization of what's at issue in that regard.

13      THE COURT:  Unfortunately, I don't remember.  So I

14 don't think you can tell what this is talking about

15 from what's stated here.

16      MR. STRUMWASSER:  Okay.

17      Q.  Could an incorrect claim denial affect a

18 member's access to healthcare services from that

19 provider in the future?

20      MR. VELKEI:  Calls for speculation.

21      THE COURT:  Overruled.

22      THE WITNESS:  If you're asking me whether one

23 claim denial would affect a member's availability -- or

24 ability to receive healthcare services from a

25 particular provider, anything is possible.
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 1          But I'm not -- I wouldn't be able to really

 2 answer that.  That would be very fact specific on the

 3 member or the provider or the relationship -- a lot of

 4 things.  Sorry.

 5      MR. STRUMWASSER:  Q.  In your experience, have you

 6 ever encountered instances where healthcare providers

 7 become frustrated with the processing of their claims

 8 by a given insurer and tell the members, "I'm sorry,

 9 but I'm not taking that card anymore"?

10      MR. VELKEI:  Objection, irrelevant.  Your Honor,

11 there's no allegation in this consolidated OSC that

12 relates to the denial of care associated with the

13 denial of a claim.  We thought we saw that with

14 Ms. Wiser but established that in fact it had nothing

15 to do with PacifiCare.  And the Department has backed

16 off of that assertion, so there's nothing in the record

17 or the charges that relate to this --

18      THE COURT:  Overruled.

19          Do you need the question read back?

20          (Record read)

21      THE WITNESS:  No.  But we need to explain -- we

22 need to remember that there are two different -- in

23 today's world generally, we have the contracted

24 providers who are under contract with the insurance

25 company.  And it generally requires them to accept
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 1 those members.

 2          Then of course we have providers who might not

 3 be under contract with the company.  And while I've not

 4 seen that happen, anything's possible.  They aren't

 5 required to take any insurance.

 6      MR. STRUMWASSER:  Q.  Typically in a

 7 provider-insurer network contract, the provider has

 8 cancellation rights, correct?

 9      A.  Yes, I believe so.

10      Q.  You've not seen in your experience any

11 instance in which providers have exercised their rights

12 to cancel a healthcare provider contract with an

13 insurer because the insurer was not processing its

14 claims correctly?

15      A.  That's correct.  I have not seen that.

16 Providers enter networks, agree to join networks, they

17 leave networks.  But I can't say that I've seen that.

18      Q.  Do you recall testifying on Monday:

19                         "Providers are an

20                    integral part of the health

21                    insurance world today.  And

22                    if the interests of providers

23                    aren't taken care of, then

24                    the concern is they won't be

25                    there or willing to accept
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 1                    insurance as a method of

 2                    payment for someone's

 3                    medical treatment"?

 4          Do you recall that testimony?

 5      A.  Yes.

 6      Q.  That's still your opinion, is it?

 7      A.  Yes.

 8      Q.  How about No. 11 on Exhibit 7, the "Inability

 9 to reach someone to discuss problem and if someone is

10 reached, a lack of follow through in resolving the

11 reported problem"?  In your opinion, would a regulator

12 be concerned about reports of that kind?

13      A.  Yes.  If a regulator receives information

14 that, you know, an insurance company is not providing

15 access to their help, that would certainly raise a

16 question.

17      Q.  Now, I want you to -- I want to -- I'm going

18 to ask you a hypothetical question that harkens back to

19 your days as a regulator in Ohio.  And I'd like you to

20 assume that, when you were with the Department, the

21 Ohio Department, there was a company with these kinds

22 of problems: incorrect claims payments, incorrect

23 information being provided, ongoing delays in claims

24 payments, inadequate customer service.  Do you have

25 those things in mind?
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 1      A.  I didn't understand the second one.

 2      Q.  Sure.  And I'd like you to assume -- I'm

 3 sorry.  You said you didn't understand something?

 4      A.  I thought the first one was inaccurate claims,

 5 the third one was delays.  I didn't get the second one.

 6      Q.  The second one was incorrect information being

 7 provided to members -- excuse me.  Let's just take as

 8 the second assumption the Item No. 1 on Exhibit 7,

 9 "Incorrect eligibility information on insureds/members

10 leading to claim denials and benefit limitations."  Do

11 you see that?

12      MR. VELKEI:  Would you mind restating the

13 question?

14      THE COURT:  It might be helpful.  It got kind

15 of --

16      MR. STRUMWASSER:  Sure.

17      Q.  Here we are back in Ohio, and you as a

18 regulator receive reports of incorrect claims payments.

19 You got that?

20      A.  Yes.

21      Q.  And incorrect eligibility information on

22 insureds leading to claim denials and benefit

23 limitations, do you have that?

24      A.  Yes.

25      Q.  And also ongoing delays in claims payments.
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 1 Do you have that assumption?

 2      A.  I do.

 3      Q.  And inadequate customer service.  Are you with

 4 me?

 5      A.  Okay.

 6      Q.  And now I'd like you to also assume that you

 7 as the regulator have raised these issues with the

 8 company and asked the company when are they going to be

 9 able to resolve these issues.  Are you still with me?

10      A.  Yes.

11      Q.  And I'd like you to assume that the response

12 comes back that, based on the company's experience with

13 mergers, it typically would take three to five years to

14 resolve these types of merger-related problems.  Do you

15 have that assumption in mind?

16      A.  Yes.

17      Q.  And I would like you also to assume that the

18 company's response is that it would be cost prohibitive

19 to fix these issues any faster.  Do you have that

20 assumption in mind?

21      A.  Yes.

22      Q.  Would that response, that three- to five-year

23 estimate and cost prohibitive to get it any faster,

24 would that be an acceptable response to you as a

25 regulator?
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 1      A.  I don't know if it's so much an acceptable or

 2 not acceptable response.  It is a response that, as a

 3 regulator, I would ask more questions, absolutely.

 4      Q.  Would you respond yourself to that by saying

 5 that that's not satisfactory to the Ohio Department?

 6      MR. VELKEI:  Objection, vague.  "Respond

 7 yourself"?

 8      THE COURT:  Overruled.

 9      THE WITNESS:  I'm sorry.  Can I --

10          (Record read)

11      THE WITNESS:  No.  My more likely response would

12 be that doesn't sound right.  I need to know more.  But

13 in the hypothetical, you again mentioned eligibility on

14 insureds causing improper denials.

15          Eligibility information comes initially from

16 the policyholder and is given to the company.  So if

17 there's incorrect eligibility information, it's very

18 possible that came from the employer and not -- didn't

19 originate with the insurance company.

20          The other one of -- the fourth column of your

21 hypothetical was inadequate service.  And that's pretty

22 vague.  I don't know exactly really what you mean by

23 that.  It's not as if there are specific levels of

24 service necessarily that are set forth.

25          And "service" could be many different things.
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 1 It could be consumers; it could be anything.  So the

 2 best answer I can give you to that is that -- I would

 3 certainly have more questions for the company.

 4      MR. STRUMWASSER:  Q.  Okay.  So let's just -- let

 5 me modify the assumptions I just gave to you make it

 6 more explicit.

 7          Let's say that you had all of the issues that

 8 are identified on Exhibit 7, Nos. 1 through 12.  And

 9 you presented the company with those, and you got this

10 response that I had asked you previously to assume --

11 cost prohibitive, three to five years.  Are with me

12 now?

13      A.  Yes.

14      Q.  Let me ask it, then, with this specific

15 question.  In responding to the "cost prohibitive" and

16 "three to five years" response you got from your

17 regulatee, would you want to make sure that the

18 regulatee did not go away from your conversation

19 thinking this might be okay with the Ohio Department?

20      A.  The answer is probably not.  But I say that

21 without really having enough information because these

22 agenda items, again, are simply topics for discussion.

23          And just reading these doesn't really tell me

24 anything about the reasons for these, the extent of

25 these, the, you know -- what's really going on here.  I
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 1 just don't have enough information based on these

 2 agenda items to say that.

 3          But as I said in response to the last

 4 question, you know, three to five years and cost

 5 prohibitive, those -- that kind of response would, as a

 6 regulator, cause me to ask that company more questions.

 7      Q.  I just want to make sure that we have a match

 8 of the question and answer.  My question to you, the

 9 interrogatory part of it, was would you want to make

10 sure the regulatee did not go away from the

11 conversation thinking it would be okay.

12          And your answer was probably not.

13          Do I understand you then to be saying you

14 probably would not want to make sure that they went

15 away thinking it was okay?

16      A.  If you're asking me whether I would tell the

17 company, "That's fine.  Go home and do your thing,"

18 based on just the information you've given me, the

19 answer would be no.  I would want to have further

20 dialog with that company.  And I would definitely want

21 more information.

22      MR. STRUMWASSER:  Your Honor, I'm showing the

23 witness a copy of Exhibit 13 in evidence.

24      THE COURT:  While she has a chance to look at

25 that, I'm going to get some water.
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 1          (Judge momentarily leaves the bench

 2           and returns)

 3      THE COURT:  So did you have a chance to look at

 4 that?

 5      THE WITNESS:  I did.

 6      MR. STRUMWASSER:  Q.  Ms. Stead, do you recognize

 7 having seen Exhibit 13 before?

 8      A.  Yes, I believe so.

 9      Q.  This is a letter from CDI Senior Compliance

10 Officer Robert Masters to PLHIC, right?

11      A.  Yes.

12      Q.  First paragraph says that PLHIC requested at a

13 teleconference that CDI provide a sample of their

14 required independent medical review notification

15 language, correct?

16      A.  Yes, that's what this letter says.

17      Q.  And Mr. Masters writes this three-page letter

18 providing PLHIC various examples of the sample language

19 in order for the company to be in compliance with the

20 law, correct?

21      A.  I see one example.  Yes.

22      Q.  Which example do you see?

23      A.  On the first page, fourth paragraph.

24      Q.  How about on Page 2?  You see a quotation from

25 PacifiCare's "Know Your Rights" page?
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 1      A.  Yes, I see that.  I'm sorry.  I thought you

 2 meant examples that the Department's giving to

 3 PacifiCare.

 4      Q.  And also on the third page, the first full

 5 paragraph provides a copy of the language from

 6 PacifiCare's IMR application; do you see that?

 7      A.  Yes.

 8      Q.  Ms. Stead, does anything in Exhibit 13

 9 indicate a lack of interest on the part of the

10 Department in corrective actions, claims remediation or

11 compliance?

12      A.  No.

13      Q.  This is a March 27, '07 letter.  Was March 27,

14 2007 before, during, or after the onset -- outset,

15 rather, as you have used that word in your report?

16      A.  This is close to the time when the suggestion

17 was made to rack up complaints.

18          But as I said before, the staff in these

19 months, early months of 2007, were having what I

20 actually commend them for having, these kinds of

21 communications with the company to focus on compliance,

22 to focus on the regulator's expectations.

23          These communications are what I would expect a

24 regulator to do.  And I think the California Department

25 was doing just that at this time period.



24511

 1      Q.  So even after March 27, 2007, you do not have

 2 any complaints with staff regarding a lack of interest

 3 in corrective actions, claims remediation, or

 4 compliance; is that your testimony?

 5      MR. VELKEI:  Vague as to "staff."

 6      THE COURT:  I believe the witness referred to

 7 staff.

 8      THE WITNESS:  Right.

 9      THE COURT:  Whatever she meant.

10      THE WITNESS:  Yes, correct as to some of the

11 staff.  The staff that you have -- that have been

12 involved in these documents you've provided to me, they

13 were having that ongoing kind of communication with the

14 company.           That's not all the Department staff,

15 obviously.  As I've said, these types of communications

16 are good.

17      MR. STRUMWASSER:  Q.  So before, during, and after

18 the onset -- the outset, excuse me, the staff of the

19 Department that we've been seeing here -- Mr. Masters,

20 Ms. Smith, the people in the Consumer Services

21 Bureau -- they were not showing any lack of interest in

22 corrective actions, claims remediation, or compliance,

23 right?

24      A.  That's true for these communications that

25 you've been showing me.  But there are other things
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 1 that are going on around the same time with other staff

 2 encouraging complaints, with complaint files being

 3 reopened and citations issued for matters that were not

 4 at issue in the original complaint.

 5      Q.  My question was with respect to Mr. Masters,

 6 Ms. Smith, and the other people whose names you see on

 7 these documents.  The staff -- those staff, you have no

 8 basis to say that any of those people -- and those are

 9 the people in the Consumer Services Bureau -- that any

10 of those people were showing any lack of interest in

11 corrective actions, claims remediation, or compliance,

12 correct?

13      MR. VELKEI:  Objection, vague, your Honor.  I'm

14 getting a little hung up on "those are the people in

15 the Consumer Services Bureau."  You mean everybody in

16 the CSB?  That would include Mr. Cignarale, management.

17 I mean, it just -- it would be clear, I think, if we

18 referred to the specific people that have been

19 mentioned in these documents.

20      THE COURT:  Overruled.

21      THE WITNESS:  The answer is no with respect to the

22 activities that are involved in these documents that

23 you've showed me.

24      MR. STRUMWASSER:  Q.  Specifically with respect to

25 Ms. Smith, do you have any evidence that she, at any
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 1 point during her involvement with PacifiCare, was

 2 lacking in interest in corrective actions issues,

 3 claims remediation, or compliance?

 4      A.  I don't recall anything specific with respect

 5 to Ms. Smith.

 6      Q.  Mr. Masters, any evidence that before, during,

 7 or after the outset he ever lacked an interest in

 8 corrective actions, claims remediation, or compliance?

 9      A.  Yes, to the extent that he, I believe, was the

10 individual that went back different occasions and

11 reopened complaints and some old complaints to find new

12 violations.

13          Now, as to whether that was him personally or

14 he was simply directed to do that by someone else, I

15 don't know.

16      Q.  So the act of going back and reopening old

17 complaints reflects a lack of interest in corrective

18 action, claims remediation, or compliance?

19      MR. VELKEI:  Argumentative, misstates testimony.

20      THE COURT:  I'm sorry.  Could you repeat the

21 question.

22          (Record read)

23      THE COURT:  I'll allow it.

24      THE WITNESS:  Yes, because what I've seen here is

25 something I have not seen before.  It's very unusual
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 1 for the insurance regulator to be able to go back for a

 2 couple years' worth of complaints against a particular

 3 company and have the time and resources to go back and

 4 open all those complaints.  And at the end of the day,

 5 what I've seen, the purpose was to cite additional

 6 violations.

 7          And the opening of the complaints themselves

 8 didn't seem to relate to compliance or corrective

 9 action but simply resulted in additional citations.

10      MR. STRUMWASSER:  Q.  You said that this is

11 something you had not seen before.  Do you know one way

12 or another whether that was unprecedented in CDI

13 practice?

14      A.  I don't know with respect to what happened in

15 this case.  I know there was testimony on trend

16 reviews.  But this -- given the timing of the reopening

17 of these complaints -- seemed to suggest to me that it

18 was not geared so much to getting the company into

19 compliance but finding additional incidents for which

20 the Department could cite the company.

21      Q.  Do you recall testimony that the trend review

22 was in fact a step that was associated with the sending

23 of a request for legal services when an action was

24 going to be filed?

25      A.  But in -- I remember something in general.
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 1 But in 2009, the action had already been filed.

 2      Q.  I'm sorry.  The action what?

 3      A.  The action -- when the complaints were

 4 reopened in 2009, the action had already been filed.

 5      Q.  Do you recall testimony that a trend review is

 6 normally done in connection with the prosecution of an

 7 action?

 8      A.  No, I don't recall that it was specifically

 9 for every referral.  I do recall it being mentioned

10 that it was done.  I just don't remember that it was

11 done for every referral.

12      Q.  So if it was done for other cases than

13 PacifiCare, does that indicate to you that the trend

14 review conducted by Mr. Masters was evidence of a lack

15 of interest in corrective actions, claims remediation,

16 or compliance?

17      MR. VELKEI:  Vague as to "it."  Are we talking

18 about trend review or actually going back and adding

19 violations years after the fact?

20      THE COURT:  I'm sorry.  Could you read the

21 question.

22          (Record read)

23      THE COURT:  Do you understand that question?

24      THE WITNESS:  I think so.

25      THE COURT:  All right.  Go ahead.
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 1      THE WITNESS:  My answer is yes because, at the

 2 point you're making a referral, as I understand it,

 3 when the Department does, it's to legal services.  The

 4 purpose of that is to see if there is an enforcement

 5 action that needs to be taken.

 6          So at that point, you're already past sort of

 7 working with the company to work on the compliance

 8 issues, and you're looking at formal enforcement or

 9 administrative action against the entity.

10      Q.  Take a look -- do you have your slide deck

11 there?

12      THE COURT:  Which one?  There are two.

13      MR. STRUMWASSER:  There sure is.

14      Q.  The one that has Slide 29.  It's 5712, except

15 that Slide 29 doesn't have a number on it, so you have

16 to infer it from Slides 28 and 30.

17      A.  Yes, I have it.

18      Q.  It shows a spike in filing of -- a spike in

19 recording violations by CDI after initial complaint

20 closing.  And it indicates that 63 such cases, by

21 PacifiCare's reckoning, were reopened in September of

22 2007.  That's what your chart is supposed to show,

23 right?

24      MR. VELKEI:  To be clear, this is not from

25 PacifiCare's records.  It's based on the database that
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 1 was produced by the Department.

 2      MR. STRUMWASSER:  Their analysis of our data.

 3      Q.  That's your understanding?

 4      A.  Yes, the 63 violations were added or found or

 5 cited September of '07.

 6      Q.  That was before the case was initiated,

 7 correct?

 8      A.  Yes.

 9      Q.  That was about the time that a request for

10 legal services was working its way up, wasn't it?

11      MR. VELKEI:  Calls for speculation.  If you

12 produced that stuff, we'd love to see it.

13      MR. STRUMWASSER:  I think the date of the document

14 is the record.

15      MR. VELKEI:  Calls for speculation.  I haven't

16 seen it, your Honor.

17      THE COURT:  I think there was something about --

18 I'm not sure.

19          Do you recall any information in what you

20 reviewed that would lead you to be able to answer that

21 question?

22      THE WITNESS:  No.

23      THE COURT:  All right.

24      MR. VELKEI:  I would like to see it, if you're

25 available, willing to turn it over to us.
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 1      MR. STRUMWASSER:  You are such a card, Mr. Velkei.

 2      MR. VELKEI:  Since you're putting it at issue, it

 3 probably makes sense.

 4      MR. GEE:  It's in the record.

 5      THE COURT:  There's something, but I just don't

 6 remember what.  If she hasn't reviewed it, you need to

 7 show it to her or tell her what it is in a

 8 hypothetical.

 9      MR. STRUMWASSER:  Q.  So Ms. Stead, let's go back

10 to Page 2.

11      THE COURT:  Of what?

12      MR. STRUMWASSER:  I'm sorry.

13      Q.  Of your report, 5707.

14          The sentence that we've been talking is, "CDI

15 has emphasized monetary penalty from the outset and has

16 shown substantially less interest in corrective

17 actions, claims remediation, or compliance."

18          Would you agree that in fact what you are

19 saying is that some CDI staff have emphasized monetary

20 penalty from the outset and have shown substantially

21 less interest in corrective actions, claims

22 remediation, and compliance while others have not?

23      A.  Yes, that's part of my answer.

24      MR. STRUMWASSER:  I'm going show the witness a

25 copy of Exhibit 15 in evidence, your Honor.
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 1      THE WITNESS:  Okay.

 2      MR. STRUMWASSER:  Q.  So do you recall having seen

 3 Exhibit 15 previously?

 4      A.  Yes.

 5      Q.  We have an April 27, 2007 letter from PLHIC

 6 responding to specific questions asked by CDI regarding

 7 pre-ex condition issues the company was having, right?

 8      A.  Yes, in part.  There were questions related to

 9 a specific report that the company had provided as well

10 as some questions about EOB revisions and an update on

11 the retro contracts file.

12      Q.  And you see, for example, that in Item No. 1,

13 CDI has asked questions about whether interest had been

14 credited on reprocessed claims, correct?

15      THE COURT:  Not exactly.  That isn't what it says.

16 They're asking if interest was paid on reprocessed

17 claims where the payment was credited toward the

18 deductible, which is a different issue.

19      MR. STRUMWASSER:  Okay.  Fair enough.  Good catch.

20 Thank you, your Honor.

21      Q.  So, you see that?

22      A.  Yes, I agree with the Court that that's what

23 that language says.

24      Q.  And No. 2 asks whether EOBs have been issued

25 to members or providers that are part of a rework?
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 1      A.  Yes, that's the question, second question.

 2      Q.  And 3 asks -- well, and on Page 3, No. 8 asks

 3 "What is the status of EOB compliance in general?  What

 4 corrective measures had your company taken to properly

 5 notify members of their right to request an IMR?"  Do

 6 you see that?

 7      A.  Yes.  I see that.

 8      Q.  Does Exhibit 15 reflect any lack of interest

 9 by CDI in corrective action or claims remediation or

10 compliance?

11      A.  No.  This appears to me to be part of a

12 continuing dialog between the Department and the

13 company on various issues involving compliance and the

14 regulator's expectations.

15      MR. STRUMWASSER:  I think we are going to have to

16 choose between 11:30 and 12:00, your Honor.  Whatever

17 you would like.

18      THE COURT:  It's up to you.

19          You need to take a break?

20      MR. VELKEI:  I just need five minutes, or we can

21 go till 12:00 or whatever is convenient for the Court.

22      THE COURT:  What do you want to do?  We need to

23 take a break.

24      MR. STRUMWASSER:  Obviously.  I would like not to

25 take a break and then lunch.  So if they need a break
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 1 or if your Honor certainly needs a break, then let's

 2 just break for lunch.

 3      THE COURT:  All right.

 4      MR. STRUMWASSER:  If not, we're ready to go till

 5 12:00.

 6      MR. VELKEI:  I really only need five minutes.

 7      THE COURT:  Okay.  So we'll take five minutes,

 8 come back, and go until lunch.  Is that --

 9      MR. STRUMWASSER:  Yes, fine.

10          (Recess taken)

11      THE COURT:  Okay.  We'll go back on the record.

12      MR. STRUMWASSER:  Thank you.

13      Q.  Back on 15 for a second, Ms. Stead.  April

14 15th, 2007, is that before, during, or after the

15 outset?

16      A.  That was around the time that there was

17 certain conduct by the Department that suggested sort

18 of a change from what we've seen this morning, the

19 exhibits you've given me where there was this ongoing

20 dialog between the company and the Department working

21 on issues, both sharing information, trying to resolve

22 these things.

23          But that was around the same time that there

24 were communications with CMA -- suggesting racking up

25 complaints is one example, complaints against the
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 1 company being looked at that were outside the

 2 jurisdiction, like ASO matters and things.

 3          So, you know, the Department's got a lot of

 4 people.  And some of these folks here in these

 5 documents, as I said before, were having the kinds of

 6 communications I would expect with the company.  And

 7 the company was responding accordingly.  But there were

 8 others looking at the company.

 9      Q.  So you point out the Department has a lot of

10 people.  Would you agree, then, when you say at the

11 bottom of page of your report that, "CDI has emphasized

12 monetary penalties from the outset and has shown

13 substantially less interest in corrective actions,

14 claims remediation, or compliance," that it would be

15 more accurate to say "some people at CDI have

16 emphasized monetary penalties from the outset and have

17 shown substantially less interest in corrective

18 actions, claims remediation, or compliance"?

19      MR. VELKEI:  Asked and answered.

20      THE COURT:  Overruled.

21      THE WITNESS:  No.  What I meant by that was the

22 Department has emphasized -- not emphasized compliance.

23          Some of the staff actually have emphasized

24 compliance and made communications with the company.

25      MR. STRUMWASSER:  Q.  What evidence do you have
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 1 that CDI has emphasized monetary penalties or shown

 2 substantially less interest in corrective actions,

 3 claims remediation or compliance prior to April of

 4 2007?

 5      A.  I'm not certain of the dates, the one e-mail

 6 to the CMA.  So I'm not certain what happens around

 7 that time.

 8          There were also communications around that

 9 time that an examination was possible.  And that,

10 actually, then, was called.  And that -- that was an

11 indication that compliance was not as necessary -- not

12 as important as finding violations.

13      Q.  So calling an insurer to examination is

14 evidence that the Department is not interested in

15 compliance?  Is that your testimony?

16      A.  No.  Not exactly.  Insurance departments can

17 call an examination of a company when they want to, and

18 for whatever reason they want to.

19          In this particular case, what I have seen is

20 an insurance department, folks within the Department

21 working with the company on various issues, trying to

22 get the company to become compliant, trying to change

23 things, the company sharing information -- there was

24 that back and forth; they're even having biweekly

25 meetings.
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 1          And then a decision is made to call an

 2 examination.  And the reason in this case, that

 3 suggests to me that there's more of an emphasis on

 4 penalties or punishments or finding violations than

 5 corrective actions because of the timing of the

 6 examination.

 7      Q.  Ms. Stead, are you contending that the

 8 Department had no grounds to call a targeted exam of

 9 PacifiCare in 2007?

10      A.  No.  Not at all.

11      Q.  It did have such grounds, correct?

12      A.  Yes.  Regulators have a lot of discretion in

13 calling examinations, market conduct examinations of

14 the entities they regulate.

15      Q.  My question wasn't whether the Commissioner

16 had discretion or had legal authority.  My question was

17 did the Commissioner have grounds to call the

18 examination in 2007?

19      A.  Yes, the Department had grounds to do so.  But

20 the examination was likely to show some of the same

21 issues they were working with in the company.  But did

22 they have grounds?  Yes.

23      Q.  So is it still your testimony that the act of

24 calling the examination indicated a lack of interest in

25 compliance?
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 1      MR. VELKEI:  Misstates her testimony.

 2      THE COURT:  Overruled.

 3      THE WITNESS:  No.  I'm not saying that the act of

 4 calling the examination suggested a lack of interest in

 5 compliance, not at all.  I'm saying that the timing and

 6 the way they went about it suggested that there was a

 7 greater interest in finding violations than working

 8 with the company to achieve compliance.

 9      MR. STRUMWASSER:  Q.  I'm going ask this question

10 again because I didn't get an answer before.

11          What evidence do you have that, prior to April

12 2007, CDI had emphasized monetary penalties?

13      A.  When you're -- the e-mail to the CMA

14 suggesting racking up complaints suggests an interest

15 not in getting the insurance company to do the right

16 thing but in getting evidence to use against the

17 company.  And if it's not to achieve compliance, then

18 it seems to me it's going to be for some other reason,

19 such as punishment and penalties.

20      Q.  Ms. Stead, I believe you already testified

21 that the "rack up the numbers" e-mail from Ms. Rosen

22 was in April of 2007, correct?

23      THE COURT:  I think she said spring, around spring

24 of 2007.

25      MR. STRUMWASSER:  Q.  I will ask you to assume
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 1 that in fact the e-mail is dated April 26th, 2007.  Do

 2 you have that assumption in mind?

 3      A.  April 27th?

 4      Q.  26th.  Do you have that assumption in mind?

 5      A.  Yes.

 6      Q.  And I will ask you again, what evidence do you

 7 have prior to April 2007 that CDI emphasized monetary

 8 penalty -- emphasized monetary penalties?

 9      A.  Prior to that day, my answer is nothing,

10 certainly nothing significant, because they were

11 actually working with the company to achieve

12 compliance.

13      Q.  So you also have no evidence prior to April of

14 2007 that the Department was substantially less

15 interested in corrective actions, claims remediation,

16 or compliance, correct?

17      MR. VELKEI:  Asked and answered.

18      THE COURT:  Overruled.

19      THE WITNESS:  Prior to that date, that's correct.

20      MR. STRUMWASSER:  Q.  And that is true whether we

21 say "Department of Insurance" or we say "staff at the

22 Department of Insurance."  You don't have any evidence

23 of any contrary intent by anybody at CDI prior to April

24 of 2007, correct?

25      A.  Yes, that's correct.  Yes.
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 1      MR. STRUMWASSER:  You know what, your Honor?  This

 2 is actually, looks a lot like lunch.

 3      THE COURT:  All right.  1:30?

 4      MR. STRUMWASSER:  Fine.  Thank you.

 5          (Whereupon, the luncheon recess was

 6           taken at 11:50 a.m.)
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 1                     AFTERNOON SESSION

 2                         ---o0o---

 3          (Whereupon, all parties having been

 4           Duly noted for the record, the

 5           Proceedings resumed at 1:39 p.m.)

 6      MR. STRUMWASSER:  Q.  Good afternoon, Ms. Stead.

 7          You indicated in this morning's testimony that

 8 you felt that the e-mails you called attention to in

 9 your slide show reflected an emphasis on the part of

10 Ms. Rosen on monetary penalty from the outset and

11 substantially less interest in corrective actions,

12 claims remediation, or compliance, right?

13      A.  Yes, I said that those e-mails suggested that,

14 yes.

15      Q.  Do you recall seeing anything from Ms. Rosen

16 indicating in fact she was more interested in

17 compliance than in penalties?

18      A.  No, I don't recall seeing anything like that.

19      MR. STRUMWASSER:  Your Honor, I'm going to provide

20 the witness a copy of 5415 in evidence.

21      MR. VELKEI:  Your Honor, by the way, we did

22 produce the document to the Department we discussed

23 yesterday.

24      MR. STRUMWASSER:  We saw something in our inbox.

25 We haven't open it yet.
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 1      THE COURT:  Thank you.

 2      MR. STRUMWASSER:  Q.  You've seen this before,

 3 right, Ms. Stead?

 4      MR. VELKEI:  Could you give her just a moment to

 5 review the document.

 6      MR. STRUMWASSER:  It's listed on Slide 24.

 7      Q.  But you should take whatever time you need.

 8      A.  Yes, I have seen this before.

 9      Q.  I'd like to direct your attention, if I may,

10 to the e-mail on the middle of the first page from

11 Ms. Rosen to Ms. Wetzel, October 18, '07 at 6:30 p.m.

12 Do you see that?

13      A.  Yes.

14      Q.  Ms. Rosen starts out by saying, "Thank you for

15 your list, though I was hoping for a list of things

16 they should be undertaking rather than a list of

17 problems.  The hard part here is not necessarily

18 identifying the problems but what kinds of things to

19 specifically ask/convince them to do to fix them.  Of

20 course we will move to assess penalties as our evidence

21 justifies, but more money in the CA state treasury

22 doesn't really help your doctors, does it?  Personally,

23 I want a company that works better for consumers and

24 providers, period," period.

25          Do you recall seeing that paragraph before you
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 1 prepared your report?

 2      A.  Yes.

 3      Q.  Would you agree that the sentiments expressed

 4 in this paragraph are appropriate sentiments for a

 5 regulator?

 6      A.  No, not that first sentence, no.

 7      Q.  Okay.  What's your problem with the first

 8 sentence?

 9      A.  My problem -- my concern about this is that we

10 have complaining party, trade association, who is

11 representing interest of its members, presumably, and

12 we have the regulator of the insurance industry asking

13 that complaining party, that provider group, to tell

14 the Department what it is they, the provider group,

15 would like for the insurance company to do.

16      Q.  And you think that's inappropriate?

17      A.  Yes.  When I read this, it suggests -- it

18 really suggests to me that at least the author of this

19 on behalf of the Department is asking the CMA what they

20 should do.  "What would you like?  What would you like

21 us as the regulator have these entities do?"

22            And that seems inappropriate to me.

23      Q.  Anything else in this paragraph you find

24 inappropriate?

25      A.  Yes.
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 1      Q.  What?

 2      A.  The third sentence also concerns me.  For me,

 3 when I read all this together, it ties back to the

 4 first sentence.

 5          So now in this third sentence, it suggests to

 6 me that again, the Department is trying to further the

 7 interests of the provider, acknowledging that even a

 8 monetary penalty isn't going to go directly to the

 9 provider.  That's going to the State Fund.

10          So, you know, what I infer from this is, you

11 know, "That's not really going to help you; so what

12 else should we be telling them to do?"

13      Q.  That sentence itself, do you -- would you

14 agree that that sentence and the one after it, starting

15 with the "of course" clause and ending with the

16 "Personally, I want a company that works better for

17 consumers and providers," would you agree that those

18 two sentences taken together reflect a preference on

19 the part of Ms. Rosen in favor of compliance rather

20 than penalties?

21      A.  No.  I don't read those together as suggesting

22 that she favors compliance over penalties.

23      Q.  Okay.  Does it reflect to you that she doesn't

24 care about compliance?

25      MR. VELKEI:  "It" being the two sentences?
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 1      MR. STRUMWASSER:  Yes.

 2      THE WITNESS:  Yes.  I mean, my conclusion from

 3 this is that she is concerned about giving the

 4 providers what they want, not necessarily making sure

 5 that the company is complying with the insurance laws

 6 that the Department is in charge of enforcing.

 7      MR. STRUMWASSER:  Q.  The question was, does it

 8 reflect to you that she doesn't care about compliance?

 9 What's your answer?

10      MR. VELKEI:  Asked and answered.

11      THE COURT:  Overruled.

12      THE WITNESS:  The answer to that is I can't tell

13 from this whether she cares about compliance about

14 insurance laws.  It appears to me that she's very

15 interested in making sure that the providers get what

16 they want and that she, you know, fulfils its wish

17 list.  She doesn't mention compliance in this

18 paragraph.  She simply mentions, "What would you

19 providers like us to get the company to change, to do?"

20      MR. STRUMWASSER:  Q.  What do you understand her

21 phrase, "I want a company that works better for

22 consumers and providers," to refer to?

23      A.  I don't know that I know what she was thinking

24 when she wrote this.

25      Q.  What were you assuming it meant when you
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 1 answered my previous questions about whether or not

 2 this reflects a greater interest in compliance than

 3 penalties?

 4      A.  You know, I really don't know because --

 5 because of her, the early part of the paragraph, where

 6 she's hoping for a list of things that providers want,

 7 the company should be doing.  Again, it doesn't tell me

 8 compliance necessarily.  What she actually means in

 9 this paragraph, the sentence, I'm sorry, that you

10 mentioned beginning with "personally," I just don't

11 know.

12      Q.  You do understand that this -- that

13 Ms. Rosen's involvement in these communications was

14 pursuant to the Department's attempt to satisfy the

15 Provider Bill of Rights, correct?

16      MR. VELKEI:  Assumes facts not in evidence.

17      THE COURT:  Overruled.

18      THE WITNESS:  I'm not sure I know what you mean by

19 the "Department satisfying the bill of rights."

20      MR. STRUMWASSER:  Q.  You know what the Provider

21 Bill of Rights -- you used that phrase yourself, didn't

22 you?  You know what that is, the Provider Bill of

23 Rights?

24      A.  No, I didn't use that term.

25      Q.  Okay.
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 1      A.  If you're talking about the patient -- or the

 2 Provider Protection Act, yes.  I don't --

 3          We needn't get hung up on the terminology.

 4 364 and 362?

 5      A.  I'm sorry.  I don't mean to be difficult, but

 6 Bill of Rights is a term that's used in insurance

 7 regulations.

 8      MR. VELKEI:  367.

 9      MR. STRUMWASSER:  367, Thank you, Mr. Velkei.

10      Q.  Take a look at Page 2 of your report

11          First full paragraph starting with "the

12 objective."

13          The tenth line starts with the sentence, the

14 California Provider Bill of Rights is an example of

15 such a law.  Do you see that?

16      A.  Yes, and I apologize.  The term really is

17 Provider Protection Act.  So.

18      Q.  This is a statute, two bills, that were

19 enacted to provide protection to healthcare providers,

20 right?

21      A.  Yes, that was certainly what was indicated in

22 some of the legislative history and the stakeholders,

23 comments.

24      Q.  Do you think it is not a part of the

25 Department's responsibilities under those bills to
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 1 determine what providers need from insurers in order

 2 for the insurers -- for the providers to enjoy the

 3 benefits of those bills?

 4      A.  I'm not sure I know what you mean by "needs."

 5 It is the Department's responsibility to enforce those

 6 laws.

 7      Q.  Now, you said that you didn't know what

 8 Ms. Rosen said when she wrote -- what she was thinking

 9 rather when she wrote the sentence "I called your

10 attention to."

11          It is true, is it not, that you don't know

12 from personal knowledge what Ms. Rosen was thinking

13 with respect to any of these statements, right?

14      A.  Yes, that's true.  I don't know what was in

15 her mind when she wrote it.  I'm simply making

16 inferences.  And, also, some of these things do not

17 seem appropriate for a regulator.

18      Q.  So throughout this document and other

19 documents you've cited, you have drawn inferences about

20 what Ms. Rosen's purposes were and intentions were with

21 respect to various sentences here, right?

22      A.  Yes, in part but also some of these comments

23 are simply not what I would expect to see between a

24 regulator and a complaining entity in a trade

25 association like CMA.
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 1      Q.  Ms. Stead, would you plead turn to Page 5 of

 2 your report.  At the top of the page, first full

 3 paragraph, you said, "CDI has also changed its position

 4 regarding the regulator's role in day-to-day business

 5 operations of insurers it regulates.  Until this

 6 hearing, CDI took the position that it should not get

 7 involved in operational details; however, throughout

 8 this hearing, CDI has criticized legitimate business

 9 decisions regarding systems, procedures, staffing and

10 other business issues.  In fact, the suggestion

11 throughout this hearing has been that those decisions

12 were in some way improper or even illegal.  That is

13 simply not behavior that one typically sees by

14 regulators."  Do you see that passage?

15      A.  Yes.

16      Q.  Do you contend that CDI should have gotten

17 more involved in the day-to-day operations of

18 PacifiCare earlier on than it did?

19      A.  No.

20      Q.  On the contrary, your position is that the

21 regulator should not get involved in the insurer's

22 operational details at all, right?

23      A.  No, that's not what this says.  And that's not

24 what I testified about earlier either.

25      Q.  You recall saying that:
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 1                    "Regulators don't get

 2               involved in making decisions or

 3               criticizing the details, the

 4               operational details.  They do

 5               care about how companies operate,"

 6 and then a little later saying:

 7                  "If the company's not in

 8               compliance, they're going to

 9               want to know, 'What are you

10               doing to come into compliance?'

11               But they don't worry or

12               criticize or even have --

13               really have the expertise

14               or knowledge to say, 'You

15               should have updated that

16               software.'"

17          Do you recall saying that?

18      MR. VELKEI:  Could we get the full -- because it

19 sounds like he's sort of -- he goes, "then a little

20 later..."  I mean, with Mr. Cignarale, the practice was

21 to at least give a few page of context.

22          But I don't even know if that's reading from

23 one answer.  It doesn't appear that it is.  So could we

24 at least put the testimony in front of the witness?

25      MR. STRUMWASSER:  I don't have copies.  This is



24538

 1 the daily.  The toner is still hot.

 2      THE COURT:  Do you remember that?

 3      THE WITNESS:  Yes, I remember those general

 4 statements.

 5      MR. STRUMWASSER:  Q.  So do you or do you not

 6 fault CDI for having -- for not having made operational

 7 recommendations early -- let's say in 2006 or 2007?

 8      A.  I'm sorry.  For not making...

 9      Q.  Operational recommendations regarding the

10 compliance issues in 2000-  -- let's just -- 2007.

11      THE COURT:  I'm sorry.  Could you read that

12 question.

13      MR. STRUMWASSER:  Why don't I start over.

14      THE COURT:  Okay.

15      MR. STRUMWASSER:  Q.  Do you or do you not

16 criticize CDI for not making operational

17 recommendations to PacifiCare in 2007?

18      A.  Can you be a little more specific about the

19 term "operational recommendations"?  I'm not certain I

20 understand what --

21      Q.  Instead of "operational," let's say day-to-day

22 business operations.  That's the phrase you used on

23 Page 5.

24      A.  If your question is whether I'm faulting the

25 Department for not making recommendations about that
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 1 level of detail of PacifiCare's operations, the answer

 2 is no.  And as I've said before, while regulators do

 3 care about operations, they generally do not get into

 4 specific details about specific systems or specific

 5 operations or the number of staff that's appropriate,

 6 that level of detail.

 7          So there's -- it's not really a bright line,

 8 but it's a difference between being interested overall

 9 in how you're running your business and whether you're

10 in compliance and have you upgraded your software.  So

11 there is a difference.

12      Q.  Take a look at Page 11 of your report, please.

13 In the first full paragraph, eight lines down I

14 believe, it is a sentence starting on the right side of

15 the paragraph, "It is significant that CDI is

16 criticizing certain actions when, at the time, it

17 appears that CDI did not offer any specific steps the

18 company should take."  Do you see that sentence?

19      A.  Yes.

20      Q.  I'm reading this sentence to be a criticism of

21 CDI for not having recommended specific steps earlier.

22 Am I reading this correctly?

23      A.  No.

24      Q.  So it is not -- so, then, what is the

25 significance that CDI is criticizing certain actions
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 1 when at the time it appears CDI did not offer any

 2 specific steps the company should take?

 3      A.  What I mean by this is that, while I don't

 4 expect regulators to get involved in the level of

 5 detail -- details of operations, details of systems, so

 6 the nitty-gritty of what an insurance company really

 7 does to carry out its business.  And CDI didn't do

 8 that.  And I would have expected them not to get into

 9 that level of detail.

10          What concerns me or has troubled me actually

11 is the fact that now, after the fact, the decisions

12 that a company made, including some very detailed

13 operational decisions, are being criticized and, it

14 appears, are being used against and held against the

15 company in this case.

16          That's what I mean by that sentence is that

17 the compliance plans, corrective action plans were

18 presented and the information was shared before the

19 exam even and afterwards.

20          Testimony I've seen in this case was there was

21 really no comment or input from the Department as to

22 the appropriateness, adequacy, timing of those things.

23 So having not critiqued those at the time, it doesn't

24 seem fair at the back end to do so.

25      Q.  And you've made, I take it, much the same
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 1 point on Slide 42 of your testimony -- Slide 42 of

 2 Exhibit 5712, the second first-level bullet -- the

 3 second second-level bullet, "CDI had the opportunity

 4 but failed to provide input into the nature of

 5 corrective actions."

 6          So are you saying it would have been

 7 appropriate or inappropriate for CDI to have provided

 8 input into the nature of corrective actions?

 9      A.  I think now we're talking about -- it would

10 have been appropriate if the CDI had chosen to, once it

11 reviewed a corrective action plan, to ask questions, to

12 offer some input.  A regulator can do that without

13 getting involved in the details of the company's

14 functions and operations and different business units.

15          All I mean by the bullet here in this slide is

16 that to criticize afterwards when you didn't give input

17 in the beginning doesn't seem fair.

18      Q.  Okay.  So it would have been inappropriate for

19 CDI in 2007 to be criticizing decisions about software

20 and systems and procedures, correct?

21      A.  It would have been -- it would have been very

22 unusual for a regulator to do that.

23      Q.  And if it had not done that in 2007, it has no

24 place in this hearing, five years later, criticizing

25 those decisions; is that your position?
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 1      A.  No.  What I'm really saying is that it's not

 2 fair at this point to second guess those decisions.

 3 The level of detail of the criticisms and the second

 4 guessing about what the company did and didn't do on a

 5 variety of issues, to take that position now, one, is

 6 something that would be unusual for a regulator to do

 7 at any point in a proceeding, and, two, having not done

 8 that or offered anything in the beginning, it doesn't

 9 appear to me to be fair to now do that.

10      Q.  So is it your position then that, whether or

11 not the Department had offered those suggestions in

12 2007, it is unfair for it to have made these criticisms

13 here?

14      MR. VELKEI:  Vague as to "suggestions."

15 Suggestions about corrective action plans, details of

16 operations?

17      MR. STRUMWASSER:  Q.  The opportunities to provide

18 input into the nature of corrective actions.

19      A.  I think where I'm having a little bit of

20 trouble with the question is that I -- there's a

21 difference for me as a -- from the regulatory

22 perspective between corrective actions, the CAPs that

23 have been referred to in this case, and through the

24 operational details and specific things that any

25 business does, whether it's IT or staffing or hardware
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 1 or software or -- anything like that.  So I see a

 2 distinction between those.

 3          So when I think of corrective actions, I think

 4 of the steps that a company takes to come into

 5 compliance, to meet the regulator's expectations.  And

 6 that's the kind of thing I -- regulators would comment

 7 on if they see something wrong.  But that -- for me,

 8 it's not the same as, "Did you upgrade your software?

 9 You must," or, "must not do that."  I see a distinction

10 there, and I think most regulators do.

11      Q.  Let's focus -- let's used use the term you

12 just used, "operational details."

13          I gather that your position is that CDI's

14 criticisms here are at a level of operational details

15 that you think are inappropriate, correct?

16      MR. VELKEI:  Vague as to "here."

17      THE COURT:  Overruled.

18      THE WITNESS:  No, I don't think I would say that

19 those are inappropriate.  It's very, very unusual.

20      MR. STRUMWASSER:  Q.  Unusual -- I'm sorry.

21      A.  For a regulator to get to the specific level

22 of operational details that have been addressed in this

23 hearing, it's just not something you see regulators do.

24      Q.  So it's unusual but not inappropriate; is that

25 your testimony?
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 1      A.  Yes, it's very unusual.

 2      Q.  Very unusual but not inappropriate, right?

 3      A.  It's not inappropriate in the sense that it's

 4 not, you know, prohibited.  It's just not something a

 5 regulator would do.  And in this case, I instill the

 6 fact that the criticism's being made now when there's

 7 no guidance or suggestions made up front.

 8      Q.  Ms. Stead, have you ever in course of your

 9 legal career been trial counsel in presenting a penalty

10 case to a Commissioner?

11      A.  No.

12      Q.  Have you ever during the course of your career

13 been a witness in a penalty case on behalf of a

14 department?

15      A.  I don't recall.  And I say that because there

16 were a lot of administrative hearings.

17      Q.  Let me modify the question then.

18      A.  Okay.

19      Q.  Specifically with respect to cases in which a

20 department seeks penalties against a carrier, have you

21 ever been a witness in such a hearing?

22      A.  No.

23      Q.  Assuming that a department has chosen to take

24 a carrier to hearing and to seek penalties for

25 violations that the carrier -- that the Department
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 1 alleges, would you agree that the causes of those

 2 violations could be relevant to the penalty?

 3      A.  Yes, it's possible.  I haven't seen that in

 4 this case, but I imagine there could be situations

 5 where it could be.

 6      Q.  Now, back on Page 5 of your report, the

 7 passage I called your attention to at the top of the

 8 page first full paragraph, you object that the

 9 Department has criticized legitimate business decisions

10 regarding systems, procedures, staffing and other

11 business decisions, don't you?

12      MR. VELKEI:  "Other businesses issues," just to

13 clarify.

14      THE WITNESS:  I mean, that -- I -- yes, I am

15 concerned that those criticisms are being made at this

16 point in time.  You know, the Department, you know,

17 they're the regulator.  They can say what they choose.

18 I'm just giving my perspective on what's happened.

19      MR. STRUMWASSER:  Q.  So was there an earlier

20 point in time when the criticism that you referred to

21 in this sentence would have been appropriate from the

22 Department in your opinion?

23      MR. VELKEI:  Vague as to "appropriate."

24      THE COURT:  Overruled.

25      THE WITNESS:  I'm sorry.  Can I have the question?
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 1      THE COURT:  Sure.

 2          (Record read)

 3      THE WITNESS:  I'm not sure can I answer that with

 4 a yes or no.  I'm not necessarily criticizing the

 5 Department for making those kinds of criticisms.  What

 6 I'm trying to explain is that regulators do not get

 7 into that level of detail.  What we've seen in this

 8 case is, even when the company came to the Department

 9 to explain about some changes in operation, Ms. Hoge

10 suggested, "No, we don't need that information.  We

11 don't get involved in that level of details."

12          I'm also suggesting that, when corrective

13 action plans were presented by the company to the

14 Department, the Department chose not to offer any

15 criticisms or suggests at that time.

16          So what's happened since then is, from my

17 perspective, a criticism by the Department about what

18 the company was doing in the very detailed level of

19 company operation, that is both very unusual, something

20 regulators really don't do.

21          And of all the regulators I know, I'm not sure

22 I know any that would be able to explain what the poly

23 IT system should work or exactly how a claims system

24 should work other than that it needs to be in

25 compliance with insurance laws.
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 1          So given what happened before, what's happened

 2 here, I do consider it to be unfair to make those

 3 criticisms at that level of detail at this point in

 4 time.

 5      MR. STRUMWASSER:  Q.  You said, "I'm not

 6 necessarily criticizing the Department for making those

 7 kinds of criticisms."

 8          Am I then to understand that the "However"

 9 sentence at the top of Page 5 is not a criticism of the

10 Department?

11      A.  What -- well, no.  I don't know if I would

12 call it a criticism.  What I'm pointing out is that

13 there's an inconsistency between how the Department

14 looked at these kinds of issues during the examination,

15 the conclusion of the examination, even earlier than

16 that when there were all of those discussions going on

17 that we talked about this morning, between that

18 position and now.  And it's that change of position

19 that is concerning me.

20      Q.  Now, you pointed out that the Department's --

21 that a regulator typically has limited expertise on

22 these technical issues.

23          If a case goes to a hearing, do you know

24 whether it is customary for the regulator to secure the

25 services of expert witnesses on technical issues that
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 1 the regulator may not have expertise within his own

 2 department about?

 3      MR. VELKEI:  Objection, vague.  Customary in

 4 California when the Department has made the point that

 5 this has never happened before?  How can she even

 6 answer that question?

 7      THE COURT:  Overruled.  That's what she's here

 8 for.  I let her testify as an expert.

 9      MR. VELKEI:  I'm going to say vague.  Customary as

10 to where?

11      THE COURT:  In her experience.

12      MR. VELKEI:  Okay.  Could we have the question

13 read back, your Honor?  I have to clear the confusion

14 that...

15          (Record read)

16      THE WITNESS:  No, I don't believe it's customary

17 in market conduct issues.  Now, insurance departments

18 have -- generally have the authority to retain experts

19 in a variety of matters, including matters that go to

20 hearing.

21          I have seen that happen in financial matters

22 like liquidations and that kind of thing.  But

23 generally, to prove violations of insurance laws, you

24 don't have to have an IT expert or a software expert.

25 That's what the market conduct examination process is
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 1 for.

 2          Guidelines in the handbook instruct regulators

 3 how to test for compliance and therefore how to

 4 establish violations.

 5      MR. STRUMWASSER:  Q.  Is it the function of the

 6 market conduct process to secure all of the evidence

 7 necessary to prove the level of penalty for a given

 8 violation?

 9      A.  Yes, if you're going to rely on fact finding.

10 I mean, the examination itself, like an investigation,

11 is the fact-finding part of the process.  And during

12 the course of the development of that -- you know, in a

13 market conduct examination it's more than just the

14 testing of the files.

15          If you look at the guidelines for it, it

16 really includes interviews with company officials -- so

17 there's fact gathering going on besides just the actual

18 testing of sample files.

19          So in my experience, the examination itself is

20 the fact-finding part.  And that's what you base your

21 charges on as a regulator and what you use to prove

22 your case.

23      Q.  My question was whether it was a function of

24 the market conduct exam to secure all of the evidence

25 necessary to prove penalty in an adjudicatory hearing.
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 1      A.  Yes, it can be.  But, of course, any insurance

 2 department has broad authority to request information.

 3      Q.  And when a department goes to hearing with a

 4 company, both sides have discovery rights, correct?

 5      A.  Yes, here.

 6      Q.  And the opportunity to put on documentary

 7 testamentary evidence, correct?

 8      A.  Yes, that's my general understanding.

 9      Q.  Now, in addition to the possible securing of

10 expertise from outside the Department, the regulator

11 also will have, in an adjudicatory hearing, access to

12 the documents, internal documents of the company and

13 its own employees and contractors and other people

14 involved in the transactions that led to the alleged

15 violations, correct?

16      A.  Yes.

17      Q.  And so if certain questions regarding the

18 appropriate penalty for a violation were not deemed by

19 the regulator to be important to answer in the market

20 conduct exam but may be necessary for prosecuting the

21 action in an administrative hearing, the Department

22 would then also be in a position to take advantage of

23 the internal documents of the regulatee or the licensee

24 which reflect a certain amount of expertise on the part

25 of the company itself, right?
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 1      MR. VELKEI:  Vague compound.

 2      THE COURT:  I'm not sure I understood it.  Did you

 3 understand the question?

 4      THE WITNESS:  No, I didn't.

 5      MR. STRUMWASSER:  Let me try again.  I'm sorry,

 6 your Honor.

 7      Q.  The Department will have access to internal

 8 documents from the company, right?

 9      MR. VELKEI:  In an adjudicatory proceeding?

10      MR. STRUMWASSER:  Q.  In an adjudicatory

11 proceeding.

12      A.  Yes.

13      Q.  And so to the extent that, for example,

14 determining the causes and reasons and contributing

15 factors to a set of violations may implicate management

16 decisions about -- operational decisions, the phrase

17 you used earlier, not only would the Department have

18 the ability to go out and get another expert to opine

19 about that, the Department would have access to the

20 company's own records at that point and may be able to

21 prove its case about penalties in part through the

22 company's own documents, correct?

23      MR. VELKEI:  Your Honor, that's compound.  Can we

24 break it down or at least read it back?

25      THE COURT:  Did you understand?
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 1      THE WITNESS:  Yeah, I think I did.

 2      THE COURT:  Okay.

 3      THE WITNESS:  The answer is yes, it's the same

 4 access to the same records that the Department would

 5 have had before charges were filed.

 6      MR. STRUMWASSER:  Q.  But it wouldn't necessarily

 7 have asked for documents about the operational process

 8 at the time of the market conduct exam, correct?

 9      MR. VELKEI:  Vague as to "it," argumentative,

10 asked and answered.

11      THE COURT:  Do you understand the question?

12      THE WITNESS:  Yes.

13          It's certainly possible that a regulator would

14 not avail itself of the powers it has to look at

15 whatever information an insurance company has, whether

16 it's internal documents, taking the statement of

17 company officials.

18          It's certainly possible they would choose not

19 to do that during the fact-finding part of the process.

20 I don't know why you wouldn't do that before -- as a

21 regulator -- you filed charges.  I would expect that

22 you complete that process during the fact-finding part,

23 which is the examination.  And it includes the other

24 powers the Department has to obtain that information

25 pretty much at any time they want to.
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 1      MR. STRUMWASSER:  Q.  So would it be one reason

 2 why the regulator wouldn't obtain that information

 3 during an investigation or an examination, the very

 4 fact that focusing on operational details is very

 5 unusual in a market conduct exam?

 6      A.  No, I can't imagine if a regulator really

 7 wanted to know those kinds of details that it would not

 8 avail itself of its ability to get that information

 9 before it even files charges.

10      Q.  I want to go back to this statement on Page 5.

11 You use the phrase "legitimate business decisions" that

12 you say the Department is criticizing.

13          Is a business decision legitimate simply

14 because it lies within the discretion of management?

15      A.  Yes.  I mean, when I use this term here, I'm

16 talking about, you know, maybe "normal," "the routine

17 course" would have been more appropriate terms.  But

18 "general business decisions," I'm assuming, of course,

19 these are not illegal decisions.

20      Q.  That's my next question.  If a decision that

21 lies within the discretion of management results in

22 violations of law, is that decision still a legitimate

23 business decision as you've used that phrase on Page 5?

24      A.  I can't give a yes or no without more

25 information.  That's a very broad question.  And
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 1 anything is possible.

 2          But I -- you know, decisions would be made

 3 that have unintended consequences that contribute to

 4 violations.  So without more, I can't give you a yes or

 5 no on that.

 6      Q.  So within your understanding of the word

 7 "legitimate," it is possible for -- as you're using the

 8 phrase "legitimate business decision" on this page, it

 9 is possible for the decision of the company's

10 management to be a legitimate business decision and

11 also to result in violations of law; that's at least

12 possible?

13      MR. VELKEI:  Calls for speculation, asked and

14 answered.  The witness says she can't give a yes or no.

15      THE COURT:  I'll allow it.

16      THE WITNESS:  It is certainly possible.  I've not

17 seen anything suggesting that's what's happened.  And

18 that is -- I would certainly need more, a lot more

19 information to be able to tie something like that to,

20 you know, violations.  So it's --

21      MR. STRUMWASSER:  Q.  So if it is possible for a

22 legitimate business decision to result in violations,

23 is there anything wrong with a Department of Insurance

24 criticizing legitimate business decisions if the

25 Department believes that those decisions resulted in
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 1 violations of law?

 2      A.  In this case -- no.  I said before, it's not

 3 that it's necessarily inappropriate in this case.  It's

 4 concerning that those decisions are being attacked now

 5 and criticized now when there was no communication

 6 earlier.

 7          The other thing that's important to remember

 8 is insurance regulators are concerned with whether the

 9 insurance company is complying with the insurance laws

10 and not -- it's not that they don't care about how

11 operations are -- you know, a company operates, but

12 there's a difference between making sure the insurance

13 laws are complied with and worrying about exactly what

14 the decision was that got there.

15          I'm not saying it's not possible, but I really

16 need more information.

17      THE COURT:  So can we take a short break?

18      MR. STRUMWASSER:  Sure.  You want to make it our

19 afternoon break?

20      THE COURT:  Sure.

21          (Recess taken)

22      MR. STRUMWASSER:  Q.  Ms. Stead, is it your

23 understanding that CDI has criticized the operational

24 decisions of PacifiCare themselves or that CDI has

25 criticized the manner in which those operational
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 1 decisions were carried out?

 2      A.  Could you give me some specifics?  I'm

 3  sorry --

 4      Q.  I could, but I'm asking whether -- let me put

 5 it this way.

 6      A.  Okay.

 7      Q.  Are there any criticisms that you are aware of

 8 by the Department of operational decisions, as you've

 9 used that term, by PacifiCare where the criticism you

10 understand to have been not about how the decision was

11 carried out but the decision itself, the decision to

12 proceed in that way?

13      THE COURT:  Do you understand the question?

14      THE WITNESS:  I'm not sure actually.

15      MR. STRUMWASSER:  Let me try again.

16      MR. VELKEI:  Thank you, your Honor.

17      MR. STRUMWASSER:  Q.  Can you give me an example

18 of an operational decision that you think CDI has

19 inappropriately criticized?

20      A.  Yes.

21      Q.  Please.

22      A.  One example that's been discussed in this

23 hearing, I recall this discussion about the updating of

24 the RIMS software or moving to a more recent version.

25      Q.  Any other examples?
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 1      A.  My recollection is that there -- yes, that

 2 there were criticisms about the implementation of the

 3 use of Lason.  There were some general criticisms about

 4 staffing.

 5      Q.  You mean the level of staffing?

 6      A.  (Nods head affirmatively)

 7      THE COURT:  Is that a yes?

 8      THE WITNESS:  Yes.

 9      MR. STRUMWASSER:  Q.  Anything else?

10      A.  There probably are.  I'd have to give it some

11 more thought.

12      Q.  Let's take Lason for example.  Lason was a

13 vendor that was selected by United to -- for

14 outsourcing of the mailroom function, right?

15      A.  Yes, I believe that was part of it.

16      Q.  And also for document imaging and associated

17 functions?

18      MR. VELKEI:  Assumes facts not in evidence.  The

19 decision was made by both PacifiCare and United.

20 PacifiCare had hired Lason, your Honor, well before the

21 acquisition had occurred.  But I don't -- I guess it

22 doesn't serves these purposes to get into an argument

23 about it.

24      MR. STRUMWASSER:  We have the amended contract

25 that added PacifiCare work to that, so.
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 1      MR. VELKEI:  No.  PacifiCare -- two of the

 2 mailrooms were outsourced to Lason prior to the

 3 acquisition.  There's been tons of testimony.

 4      MR. STRUMWASSER:  That's right.  But -- it doesn't

 5 matter.

 6      THE COURT:  All right.  For the purposes of the

 7 question, it doesn't matter.

 8      MR. STRUMWASSER:  Q.  Let me do it again.

 9          Lason was retained -- the ever popular passive

10 voice -- to handle the outsourcing of the mailroom,

11 right?

12      A.  Yes.

13      Q.  And document imaging?

14      A.  I believe that was part of it, yes.

15      Q.  And certain claim-related document handling

16 functions, right?

17      A.  Yes, generally.

18      Q.  Do you understand the Department to be

19 criticizing the decision to outsource those functions?

20      A.  Uhmm --

21      Q.  Actually, let me withdraw that question and

22 rephrase it.

23          Do you understand the Department to be

24 criticizing to outsource those functions as opposed to

25 the manner in which the outsourcing was done?
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 1      MR. VELKEI:  At what point in time?

 2      MR. STRUMWASSER:  I have no idea what that

 3 question means.

 4      MR. VELKEI:  It's changed.  It's --

 5      THE COURT:  I'm sorry.

 6      MR. STRUMWASSER:  Does she understand the

 7 Department to have criticized at any time -- from the

 8 forming of the earth on -- the decision to outsource

 9 those functions as opposed to the manner in which those

10 decisions were carried out?

11      THE COURT:  Okay.

12      THE WITNESS:  Yes, in part.  My impression in

13 reviewing some of the records in this case is that

14 there was -- did not seem to be recognition by the

15 Department that outsourcing or automating the mail

16 function was even an improvement over the prior

17 process.  And of course, there was criticism in how it

18 was done.

19      MR. STRUMWASSER:  Q.  The way you just phrased it,

20 I couldn't tell whether that first part was the

21 decision to or how to.  So let me just go back.

22          Do you recall anybody from the Department

23 saying, "You should not have outsourced those

24 functions"?

25      MR. VELKEI:  Other than counsel for CDI?
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 1      MR. STRUMWASSER:  Q.  Including counsel for the

 2 CDI.

 3      A.  No, I don't recall a specific witness of that.

 4 But it was my impression from looking at some of the

 5 testimony that there was certainly not support for that

 6 decision.

 7      Q.  What can you tell us about the basis of that

 8 impression?

 9      A.  I'm sorry.  I'm not sure I understand that

10 question.

11      Q.  You said it is your impression that the

12 Department criticized the decision.  I'm asking, what

13 is the source of that impression?

14      MR. VELKEI:  That was -- your Honor, other than

15 communications with counsel?  Those would be excluded?

16      MR. STRUMWASSER:  Fair enough.

17      THE COURT:  Yes.  And I actually -- she didn't say

18 "criticized."  She said "not supported."

19      MR. VELKEI:  Right.

20      MR. STRUMWASSER:  Q.  So other than communications

21 with counsel if any, and I'm not drawing any inference

22 that there were any, can you tell the Judge anything

23 that gave you the impression that there was a criticism

24 of the decision to outsource as opposed to how it was

25 carried out?
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 1      A.  Yes.  As I mentioned, though, before, I don't

 2 have any recollection of a specific witness saying it

 3 was a bad thing to automate.

 4          My impression, based on a lot of the questions

 5 and a lot of the -- about that process did suggest to

 6 me that somehow there was a suggestion that the

 7 decision to automate, the decision to outsource was bad

 8 or wrong.

 9      Q.  And that impression, did that contribute to

10 any of the other opinions in your report?

11      MR. VELKEI:  Objection, vague.

12      THE COURT:  Overruled.

13          Do you understand the question?

14      THE WITNESS:  No.

15      THE COURT:  Okay.

16      MR. STRUMWASSER:  Q.  So whether or not the

17 Department in fact -- I'm sorry.

18          Oh, I'm sorry.  Was the "no" the answer to my

19 question or to your Honor's.

20      THE COURT:  I believe she was saying she didn't

21 understand the question.

22          Is that true?

23      THE WITNESS:  Right, that's right.

24      MR. STRUMWASSER:  Q.  Okay.  You related to us

25 your impression that the Department in fact criticized
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 1 the decision to automate.  And let me ask it this way.

 2          I'd like you to assume that in fact the

 3 Department has never criticized the decision to

 4 automate as opposed to the manner in which it was done.

 5 If that assumption is true, would that change any of

 6 the opinions in your report?

 7      A.  If you're asking me whether my -- if you're

 8 asking me whether the Department's criticisms of how

 9 the Lason process was implemented would affect any

10 other opinion in my report, the answer is no.

11      Q.  That wasn't my intention.  I apologize for

12 being unclear.  Let me try again.

13          I would like you to assume for purposes of

14 this question, that the Department never criticized the

15 decision to automate but did criticize the way in which

16 it was executed.  Do you have that assumption in mind?

17      A.  Yes.

18      Q.  If that is the case, would it change any of

19 the opinions expressed in your report?

20      A.  No, I don't think it would.

21      Q.  So the impression which you referred to as

22 your impression did not contribute to any of the

23 opinions in your report; is that right?

24      MR. VELKEI:  Argumentative and misstates the

25 witness's testimony.
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 1      THE COURT:  Well, the impression that there was

 2 criticism of automation.

 3      MR. STRUMWASSER:  Right.

 4      THE COURT:  All right.  I'll allow it.

 5      THE WITNESS:  I'm sorry.  May have the question

 6 read back, please?

 7          (Record read)

 8      THE COURT:  Did you understand the question?

 9          So my understanding is that you testified that

10 you had the impression that the Department was

11 criticizing the fact that they automated the mailroom.

12 And he's saying now, if you assumed that they weren't

13 criticizing that, just how it was done, does that

14 change any of your opinions?

15          I believe you said no.

16      THE WITNESS:  Mm-hmm.

17      THE COURT:  Then they wanted to move it back to

18 the impressions that you said you had --

19      MR. STRUMWASSER:  Right.

20      THE COURT:  -- about those.  So that those then

21 don't really relate to the decisions you made if you're

22 not going to change decisions based on a different view

23 of that.

24          I'm not sure I made it any better.

25      MR. VELKEI:  I'm not sure the logic there is
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 1 correct, your Honor.

 2      MR. STRUMWASSER:  You know what?  In the interest

 3 of humanitarian considerations, I will withdraw the

 4 question.

 5      THE COURT:  All right.

 6      MR. STRUMWASSER:  Q.  Ms. Stead, do you recall any

 7 CDI witness explicitly renouncing in this -- or

 8 disavowing in this proceeding any criticism of the

 9 decision to outsource as opposed to how it was carried

10 out?

11      THE COURT:  Do you understand the question?

12      THE WITNESS:  I may be -- I'm sorry.  I -- no.

13      THE COURT:  So what does disavowing look like?

14      MR. STRUMWASSER:  All right.

15      Q.  Do you recall any testimony or exhibits in

16 this case in which a Department witness explicitly said

17 "I am not criticizing the decision to outsource"?

18      A.  No, I don't recall a CDI witness saying "I am

19 not criticizing the decision to outsource."

20      Q.  Let me read you a passage and see if it

21 refreshes your recollection.

22          "The decision to reduce staff is not unusual

23 in an acquisition, and I draw no negative inference

24 from it."

25      MR. VELKEI:  Can you identify who the witness is?
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 1      MR. STRUMWASSER:  Not yet.

 2      Q.  "As much as we might hope insurance for

 3 California customers would be handled by California

 4 employees, there is nothing illegal or improper about

 5 outsourcing, whether to employees or independent

 6 contractors in other states or overseas, nor is there

 7 anything improper in attempting to reduce costs.

 8 However, a company that undertakes such a program to

 9 cut costs bears full responsibility for doing so

10 without sacrificing full compliance with the law and

11 without causing deterioration of service to its

12 policyholders and providers that file claims."

13          Do you recall reading that statement?

14      MR. VELKEI:  Your Honor, could we get the identity

15 of the witness?

16      THE COURT:  He can ask.

17      MR. VELKEI:  All right.

18      THE WITNESS:  I believe that is the written

19 testimony of Mr. Cignarale.

20      MR. STRUMWASSER:  Very good.

21      THE WITNESS:  But I don't know word for word if

22 that's what that is.

23      MR. STRUMWASSER:  You don't know what?

24      THE COURT:  Word for word.

25      THE WITNESS:  Word for word.
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 1      MR. STRUMWASSER:  Okay.

 2      Q.  For the record, then, it -- I was reading the

 3 answer on Page 10, Lines 10 to 17 of Mr. Cignarale's --

 4      THE COURT:  In his written testimony, which was

 5 Exhibit --

 6      MR. STRUMWASSER:  1184.

 7      THE COURT:  1184.  Correct.

 8      MR. STRUMWASSER:  If your Honor's looking for a

 9 convenient place --

10      THE COURT:  This is a good time?

11      MR. STRUMWASSER:  -- this is a good place.

12      THE COURT:  All right.  10:00 o'clock tomorrow.

13          (Whereupon, the proceedings recessed

14           at 3:04 o'clock p.m.)

15
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17

18

19

20

21

22

23

24

25



24567

 1 STATE OF CALIFORNIA     )
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 3          I, DEBORAH FUQUA, a Certified Shorthand

 4 Reporter of the State of California, duly authorized to

 5 administer oaths pursuant to Section 8211 of the

 6 California Code of Civil Procedure, do hereby certify

 7 that the foregoing proceedings were reported by me, a

 8 disinterested person, and thereafter transcribed under
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10 transcription of said proceedings.

11          I further certify that I am not of counsel or

12 attorney for either or any of the parties in the

13 foregoing proceeding and caption named, nor in any way

14 interested in the outcome of the cause named in said

15 caption.

16          Dated the 1st day of March, 2012.

17

18

19                                 DEBORAH FUQUA

20                                 CSR NO. 12948

21

22

23

24

25



24568

 1             BEFORE THE INSURANCE COMMISSIONER

 2                OF THE STATE OF CALIFORNIA

 3   OAKLAND, CALIFORNIA  DEPARTMENT B, RUTH ASTLE, JUDGE

 4                          --o0o--

 5 IN THE MATTER OF                     )  UPA 2007-00004

 6 PACIFICARE LIFE AND HEALTH INSURANCE )  OAH 2009061395

 7 COMPANY,                             )  THURS. 3/1/12

 8                    RESPONDENT.       )  VOLUME 213

 9 _____________________________________)  PGS 24568-24677

10           REPORTER'S TRANSCRIPT OF PROCEEDINGS

11 APPEARANCES:

12 FOR THE COMPLAINANT:

13 STRUMWASSER & WOOCHER LLP

BY:  MICHAEL J. STRUMWASSER, ESQ.

14      BRYCE A. GEE, ESQ.

     RACHEL DEUTSCH, ESQ.

15 10940 WILSHIRE BLVD., SUITE 90024

LOS ANGELES, CALIFORNIA 90024

16 TEL 310/576-1233     FAX 310/319-0156

17

18

19

20 (More appearances on next page)

21

22 REPORTED BY:  DEBORAH FUQUA, CSR #12948

23

                CALIFORNIA REPORTING, LLC

24                     52 LONGWOOD DRIVE

                  SAN RAFAEL, CA 94901

25                       415/457-4417



24569

 1

 2 APPEARANCES (CONTINUED)

 3

 4 FOR THE RESPONDENT:

 5 SNR DENTON

BY:  RONALD D. KENT, ESQ.

 6      STEVEN A. VELKEI, ESQ.

     FELIX WOO, ESQ.

 7 600 SOUTH FIGUEROA STREET, SUITE 2500

LOS ANGELES, CALIFORNIA 90017

 8 TEL 213/623-9300     FAX 213/623-8824

 9 BY:  THOMAS E. McDONALD, ESQ.

525 MARKET STREET, 26TH FLOOR

10 SAN FRANCISCO, CALIFORNIA 94105

TEL 415/882-5000     FAX 415/936-1973

11

12

13

14

                        ---ooo---

15

16

17

18

19

20

21

22

23

24

25



24570

 1                         I N D E X

 2 RESPONDENT'S WITNESSES                    PAGE NUMBER

 3      SUSAN STEAD

 4 CROSS-EXAMINATION BY MR. STRUMWASSER (Resumed) 24571

 5

 6                         EXHIBITS

 7          -NONE MARKED OR ADMITTED THIS SESSION -

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25



24571

 1 Thursday, March 1, 2012             10:13 o'clock a.m.

 2                         ---o0o---

 3                   P R O C E E D I N G S

 4      THE COURT:  Okay.  This is on the record.  This is

 5 before the Insurance Commissioner of the State of

 6 California in the matter of PacifiCare Life and Health

 7 Insurance Company.  This is OAH Case No. 2009061395,

 8 UPA 2007-00004.

 9          Today's date is March 1st, 2012.  Counsel are

10 present.  We don't have a respondent yet?

11      MR. KENT:  We do not, your Honor.

12      THE COURT:  Not today at all?

13      MR. KENT:  Not today.  And I don't think we'll

14 have one tomorrow, but we'll have someone on Monday.

15      THE COURT:  All right.

16          Cross-examination.

17                       SUSAN STEAD,

18          called as a witness by the respondent,

19          having been previously duly sworn, was

20          examined and testified further as

21          hereinafter set forth:

22      MR. STRUMWASSER:  Good morning, your Honor.

23      THE COURT:  Good morning.

24      CROSS-EXAMINATION BY MR. STRUMWASSER (resumed)

25      MR. STRUMWASSER:  Q.  Good morning, Ms. Stead.
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 1      A.  Good morning.

 2      Q.  You understand, Ms. Stead, that the penalties

 3 the Department is seeking in this case are being sought

 4 pursuant to Section 790.035 of the Insurance Code,

 5 right?

 6      A.  Yes.

 7      Q.  And you recognize that 790.035 authorizes the

 8 Commissioner to seek penalties for acts in violation of

 9 the law, even if there has been no prior enforcement

10 order directed at that particular respondent, correct?

11      A.  Yes, for acts and practices, yes.

12      Q.  And you testified on Monday that the state

13 where you served as a regulator in Ohio does not have a

14 corresponding -- a statute that corresponds to 790.035,

15 correct?

16      A.  Yes, that's correct.  But those violations are

17 in 790.03.

18      Q.  And, in fact, the Ohio Superintendent cannot

19 assess penalties himself or herself for claims handling

20 violations other than for late pay at all, correct?

21      A.  No, I don't think that's accurate.

22      Q.  There's a late pay statute that authorizes the

23 Commissioner under certain circumstances -- excuse

24 me -- the Superintendent under certain circumstances to

25 order a company to pay penalties of a certain amount,
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 1 right?

 2      A.  Yes, a superintendent can order monetary

 3 penalties for late payment of health claims, yes.

 4      Q.  Setting that aside for a moment -- the late

 5 pays on health claims -- as a general proposition, if

 6 the Superintendent becomes convinced that there's been

 7 a violation of the Unfair Trade Practices Act with

 8 respect to claims payment, he or she can convene a

 9 hearing that gives -- that provides for certain

10 remedies, but in that hearing, penalties may not be

11 ordered, correct?

12      A.  Correct.  After hearing, the Superintendent

13 may suspend or revoke the license and take some other

14 actions.  But there is not a provision at that point in

15 the proceedings for monetary penalties.  There is

16 authority to impose penalties by agreement short of a

17 hearing.

18      Q.  Right.  And, also, if the Commissioner in this

19 hearing issues an order saying, "Company, you shall

20 cease and desist from doing X, Y and Z," and then

21 subsequently the Commissioner determines that the

22 company did X or Y or Z, he or she can call them to a

23 second hearing.  And if there is a finding that in fact

24 the first order was violated, there is a provision in

25 Ohio for penalties in that instance, right?
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 1      A.  Yes, the Superintendent could then initiate an

 2 action in court, and the Court could impose monetary

 3 penalties.

 4      Q.  Actually, the Superintendent would request the

 5 Attorney General to initiate a hearing in court, right?

 6      A.  Yes, the Attorney General is the attorney for

 7 state agencies in Ohio.

 8      Q.  So the penalties that would be assessed in

 9 those circumstances would not be penalties that are

10 imposed, determined in the first instance by the

11 Superintendent and then judicially reviewed in court.

12 They would be set in the first instance by the judge in

13 your court, right?

14      A.  Yes.  In Ohio the case goes to hearing.

15 That's how it would work.

16      Q.  Now, are you aware that 790.035 was enacted in

17 1989, well after the bulk of the Unfair Insurance

18 Practices Act was enacted?

19      A.  No, I don't know the date of the enactment.

20      Q.  And you don't know that it was enacted

21 separately from the initial enactment of the Unfair

22 Insurance Practices Act?

23      A.  Actually, I do know -- if it was enacted in

24 1989, it was enacted after the enactment of some of the

25 Unfair Trade Practices laws in California.
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 1      Q.  But at the time you prepared your testimony,

 2 you were not aware that 790.35 was enacted well after

 3 the bulk of the Unfair Insurance Practices Act,

 4 correct?

 5      A.  Correct.

 6      Q.  Ms. Stead, would you agree that the subsequent

 7 enactment of 790.035 by the California legislature

 8 reflects enactment of a legislative policy to give

 9 greater emphasis to the use of penalties than had been

10 the case prior to enactment of 035?

11      A.  No, I can't reach that conclusion based simply

12 on that information since I don't know what was in

13 effect before 790.03 was enacted, whether there were

14 other type of penalty provisions.  So I just can't get

15 to that conclusion.

16      Q.  So you are not familiar with what the

17 California Commissioner's penalty authority was prior

18 to enactment of 035?

19      A.  No, I don't know what it was in the 1980s, no.

20      Q.  And you have never familiarized yourself with

21 the legislative history of 790.035; is that correct?

22      A.  That's correct.

23      Q.  And you don't know of any legislative

24 statements in that history about the reasons for

25 enactment of 790.035, do you?
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 1      A.  That's correct.

 2      Q.  Do you have your copy of 5707, your report,

 3 handy?

 4      A.  Yes.

 5      Q.  Ms. Stead, on Page 3, beginning on Page 3, we

 6 have your criticism of Mr. Cignarale's methodology for

 7 calculating the proposed penalty, correct?

 8      A.  Yes.

 9      Q.  Under the heading with the letter A, correct?

10      A.  Yes.

11      Q.  And B and C and others, B, C, D, and E then

12 are all criticisms of Mr. Cignarale's methodology,

13 correct?

14      MR. VELKEI:  Objection, misstates the document.

15      THE COURT:  Could you repeat the question.

16          (Record read)

17      THE COURT:  It's just a question.  I'll allow it.

18      THE WITNESS:  No.  A is the section that's

19 primarily dealing with that issue.

20      MR. STRUMWASSER:  Q.  Okay.  And so one of the

21 things you say about Mr. Cignarale's methodology is

22 that it is new, untested, and not based on the

23 applicable statute and regulation.  You see that on

24 Page 3?

25      A.  Yes.
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 1      Q.  First of all, what is your definition of the

 2 word "methodology" as you're using it in your report?

 3      A.  That's simply the process that Mr. Cignarale

 4 went through, he describes in his report and his

 5 testimony, to reach his recommendation.

 6      Q.  That is what you are saying was new and

 7 untested?

 8      A.  Yes, that was his testimony.

 9      Q.  You say it's a new methodology.  Was there

10 some old methodology that you think he should have

11 used?

12      A.  He should have -- yes, he should have used the

13 same process, evaluation that the Department would have

14 used in determining penalties in other enforcement

15 actions.

16      Q.  The Department would have used?

17      A.  I assume they did use one.

18      Q.  You don't know what methodology they use with

19 respect to settlements, do you?

20      A.  No, I don't know what they use.  All I know is

21 that Mr. Cignarale developed a brand new process for

22 this case and this company.

23      Q.  Do you have any reason to believe that, in

24 arriving at the settlements that you have cited in this

25 case, the Department was attempting to implement
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 1 2695.12?

 2      A.  I'm sorry.  Could I have -- could you read

 3 that question back?

 4      THE COURT:  Sure.

 5          (Record read)

 6      THE WITNESS:  If you're asking me if I have

 7 personal knowledge, the answer is no.  But 2695.12 on

 8 its face applies to actions involving 790.03

 9 violations -- 3(h) violations, actually.  So do I have

10 personal knowledge of the actual process that the

11 Department went through?  No.

12      MR. STRUMWASSER:  Q.  Are you aware of any other

13 regulations that govern the determination of penalties

14 and settlements?

15      MR. VELKEI:  Your Honor, irrelevant.  This is --

16 2695.12 is what governs here.  There's been passing

17 references on different occasions to another regulation

18 that the Department has taken a position in the past

19 cannot be used or cited in this proceeding.

20          So 2695.12 is what governs this particular

21 action, and any reference to other regulations beyond

22 that is irrelevant.

23      THE COURT:  I'll overrule.  That's the regulation

24 that they're citing for the other purpose.  They've

25 said that before.  So -- in examining the expert
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 1 witness, I think he's entitled to ask about it.

 2      MR. VELKEI:  Here's the problem, your Honor.  The

 3 Department has taken the position in this proceeding

 4 that it cannot be cited and actually required the Court

 5 to strike our reference to that same regulation at a

 6 prior time saying it relied on language that says the

 7 administrative law judge shall not consider it.  So the

 8 Department is now switching its position.

 9      THE COURT:  Well, I'm not considering it.  I'm not

10 considering it.  This is a cross-examination of a

11 witness who says that it doesn't matter whether it was

12 a settlement or an adjudicated matter.

13          And Mr. Strumwasser has held for a long time

14 that there is a difference, and one of the reasons is

15 this regulation.  So I'm going to allow it.  It doesn't

16 go to whether somebody did something or didn't do

17 something or --

18      MR. VELKEI:  Well, except that when the respondent

19 has attempted to rely on that very same regulation, we

20 were told we couldn't.  The Department took the

21 position it could not be referenced in the hearing, and

22 the Court agreed.

23          And now the Department decides now they want

24 to use it for their purpose, so they get to start

25 making reference to it?  There's an issue there.
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 1      THE COURT:  They're not referencing it to use it

 2 in this proceeding.

 3      MR. VELKEI:  Well, that's exactly what they are

 4 doing, they're referencing it --

 5      THE COURT:  No, they're not, Mr. Velkei.  Stop it.

 6 They're cross-examining a witness who has taken a

 7 position that's contrary to a position that the

 8 Department has taken, and they can do that.  Not

 9 another word about it.

10      MR. VELKEI:  Yes, your Honor.

11      MR. STRUMWASSER:  Ms. Stead, would you like the

12 question again?

13      THE WITNESS:  Please.  Thank you.

14      MR. STRUMWASSER:  Your Honor?

15          (Record read)

16      THE WITNESS:  Yes.

17      MR. STRUMWASSER:  Q.  I'd like you to assume that,

18 in fact, 2695.12 does not apply to settlement.  Do you

19 have that assumption in mind?

20      A.  Yes.

21      Q.  Would you agree, then, that the Department, in

22 presenting a penalty recommendation that had an

23 analytical method such as Mr. Cignarale presented, that

24 that methodology would necessarily be a new

25 methodology?
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 1      A.  No.

 2      Q.  So if the regulations upon which the

 3 Department relied for settling prior cases were

 4 inapplicable to an adjudicated case such as this one,

 5 and if in fact those settlements to which you're

 6 pointing were arrived at using the other settlement

 7 regulations, what methodology could the Department

 8 sponsor here that would not be a new methodology?

 9      MR. VELKEI:  Objection, vague, calls for

10 speculation.

11      THE COURT:  Could you repeat the question.

12          (Record read)

13      THE COURT:  Overruled.

14      THE WITNESS:  My answer is going to depend on what

15 the other regulation actually says.  But if it's a

16 regulation that contains a similar process as

17 2695.12 -- in other words, in determining whether to

18 impose a penalty and the amount of a penalty the

19 Commissioner is to consider certain factors, if the

20 other regulation says that, then that's very similar to

21 the process that 2695.12 entails.

22          In other words, if that -- it depends on

23 exactly what the other regulation is that you're

24 thinking of.  But --

25      MR. STRUMWASSER:  Q.  So to the extent that the --
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 1      MR. VELKEI:  Would you let her finish, please.

 2      MR. STRUMWASSER:  I'm sorry.

 3          I thought you were finished.

 4      MR. VELKEI:  She said "but," and then you

 5 interrupted.

 6      THE COURT:  Were you finished?

 7      THE WITNESS:  Yes, I'm finished.

 8      THE COURT:  Okay.

 9      MR. STRUMWASSER:  Q.  So to the extent the other

10 regulation prescribes considerations not found in Point

11 12 or that Point 12 prescribes considerations not found

12 in the other regulation, your answer would be that

13 there is no other methodology that is -- that would not

14 be new, right?

15      MR. VELKEI:  Objection, vague.

16      MR. STRUMWASSER:  How about just badly phrased.

17 I'll try again.

18      THE COURT:  All right.

19      MR. STRUMWASSER:  Q.  So to the extent that the

20 settlement regulations contain elements that are

21 missing from Point 12 and that Point 12 contains

22 elements that are missing from the settlement

23 regulations, the Commissioner would really have no

24 choice but to rely on a new methodology, correct?

25      A.  No.  Not necessarily, in the sense that you
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 1 could have two regulations that have factors that the

 2 Commissioner must consider.  And to your point, perhaps

 3 the factors are not exactly the same.  But if the

 4 process in both of those regulations is to apply those

 5 factors to the individual conduct, the individual

 6 licensee's conduct, to arrive at the appropriate

 7 penalty, then I would suggest that the process was the

 8 same.

 9          My concern about Mr. Cignarale's process or

10 methodology in part is the creation of generic

11 penalties.

12          So if the other regulation you're talking

13 about provides some authority to the Commissioner to

14 create specific penalties for specific violations of

15 law, something that I -- I don't see in 2695.12, then

16 the methodology might be different.

17      MR. STRUMWASSER:  Q.  So is there anything other

18 than the use by Mr. Cignarale of generic starting

19 point -- of a generic starting point that you are

20 condemning in your opinion as new and untested?  Is it

21 just the generic starting point, or is it something

22 else?

23      A.  It's more than just that.

24      Q.  What else?

25      A.  The fact that the factors in 2695.12 are
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 1 applied after the calculation of a generic penalty.

 2      Q.  What else?

 3      A.  That a brand new methodology has been

 4 developed specifically for this company.

 5      Q.  You mean that the Commissioner singled out --

 6 or rather Mr. Cignarale singled out PacifiCare?  Is

 7 that your argument?

 8      A.  Yes.  I find it very unusual to have a brand

 9 new methodology process establishing generic

10 penalties -- that whole thing together that's described

11 in his report created specially for one company.

12      Q.  We'll return to that in a second.  But first,

13 you understand that this is the first case that has

14 gone to a hearing in which there will be findings

15 regarding 2695.12 on an administrative record?  You

16 understand that, right?

17      A.  Yes.  It's my understanding this is the first

18 enforcement action against an insurance company that

19 has actually gone to an administrative hearing.

20      Q.  And so there will be a -- there will be the

21 record that we're making at this very moment and

22 findings and conclusions of law, correct?

23      A.  Yes, I understand that to be the process.

24      Q.  What record exists of the methodology used for

25 settlements?
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 1      MR. VELKEI:  Settlements by the CDI prior to this

 2 case?

 3      MR. STRUMWASSER:  Yes.

 4      MR. VELKEI:  Objection, your Honor.  That's just

 5 argumentative.  They won't turn this information over.

 6 Now he's asking her to say what in the record supports

 7 the methodology?

 8      THE COURT:  Overruled.  Do you want the question

 9 read back?

10      MR. VELKEI:  I would appreciate if you would.

11      THE COURT:  Okay.

12          (Record read)

13      THE WITNESS:  I don't know what the Department may

14 have kept in terms of records on those issues.

15      MR. STRUMWASSER:  Q.  You've seen nothing that

16 tells you how the Department arrived at those

17 settlements, right?

18      A.  Correct, I've seen -- correct.

19      Q.  Would you turn, please, to Slide 8 in your

20 presentation, 5708.

21          Now, first of all, you have testified that

22 regulators take positions in actions because they've

23 done so in another case.  Do you recall that?

24      A.  You know, I'm not sure I recall exactly those

25 words.  I do recall saying at different points that
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 1 regulators try to be consistent with what they've done

 2 in other cases, if that's what you mean.

 3      Q.  And so if there has never before been a prior

 4 enforcement action in which the Department of Insurance

 5 sought penalties, are you saying that the Department

 6 would then be precluded from initiating an enforcement

 7 action in which it does seek penalties?

 8      A.  I'm not sure if you're talking about taking

 9 cases to hearing or simply settlements.

10      Q.  Taking cases to hearing.

11      A.  If I understand the question, you're asking me

12 whether the fact that no case has gone to hearing

13 before, so therefore there have been no penalties

14 through that mechanism -- but now we're at the first

15 hearing, so no penalty should be imposed?

16      Q.  I'm asking whether that's your position.

17      A.  No, I am not saying that because this case has

18 gone to an administrative hearing and there's never

19 been a prior administrative hearing that no monetary

20 penalties can be imposed, no.

21      Q.  Now, I want to ask you about your concern

22 expressed earlier this week and again just now that

23 this was a methodology designed by Mr. Cignarale for

24 PacifiCare.

25          Now, you've said that it was very disturbing
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 1 that CDI would have an approach applicable just to

 2 PacifiCare, haven't you?

 3      A.  Yes.

 4      Q.  Now, when Mr. Cignarale said that this was a

 5 methodology for PacifiCare, he could have been saying a

 6 couple of things.  And I want to make sure that you and

 7 I recognize a distinction here.

 8          He could be saying that his approach was

 9 intended by him to apply to PacifiCare and no other

10 company thereafter.  Or he could be saying he wanted it

11 to apply to PacifiCare in this case as respondent

12 because this is a -- he's making a case-specific

13 recommendation in an adjudicatory hearing without

14 foreclosing the methodology being used later for other

15 cases.  Do you recognize that distinction?

16      MR. VELKEI:  That's compound, vague.

17      THE COURT:  Did you understand the question?

18      THE WITNESS:  No, I'm sorry.  I'm not sure I do.

19      MR. STRUMWASSER:  Q.  Okay.  One possibility is

20 that Mr. Cignarale says, "You know, I'm going to have a

21 PacifiCare methodology.  And if there is another case

22 involving AtlanticCare, I'll have an AtlanticCare

23 methodology, and a third case for somebody else, third

24 methodology."

25          In other words, this is a methodology to be
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 1 used for PacifiCare because it is PacifiCare.  That's

 2 one possibility.  Are you with me so far?

 3      MR. VELKEI:  Objection.  "So far"?  I think that's

 4 called a truism.  I'm not sure.

 5      THE COURT:  I don't think so because he's going to

 6 give an alternative of what the possible meaning of

 7 this is.

 8      MR. STRUMWASSER:  Q.  Are you with me so far, a

 9 methodology for PacifiCare because it is PacifiCare,

10 never to be used with another company?

11      A.  Okay.

12      Q.  Second possibility is PacifiCare happens to be

13 the first case, and so he has prepared this methodology

14 for this case with subsequent regulatory events

15 determining whether that methodology will be used in

16 subsequent cases or not.  Do you have that concept in

17 mind?

18      A.  Yes.

19      Q.  Those are two different uses of the phrase "a

20 methodology for PacifiCare," right?

21      MR. VELKEI:  Except it says "designed for

22 PacifiCare," not "for PacifiCare."

23      MR. STRUMWASSER:  Q.  Those are two possible

24 interpretations of the phrase "designed by me for

25 PacifiCare," correct?
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 1      A.  I'm not sure I can agree that's -- anything's

 2 possible.  But that's -- he didn't mention applying it

 3 to other companies.  He simply said it was for

 4 PacifiCare.

 5      Q.  Okay.  So you saw nothing in this record to

 6 indicate that what Mr. Cignarale was saying was, "This

 7 was designed for me for this case, but I think it may

 8 apply elsewhere"?

 9      A.  No.  I believe he was asked the question

10 whether it would be used, and he didn't know.

11      Q.  He didn't know, or he said that he did not

12 intend for it to be?

13      A.  I don't recall the exact words.

14      Q.  Well, let me just check to understand what

15 your objection is to Mr. Cignarale's statement.

16          If what Mr. Cignarale was saying was, "You

17 know, I'm in the PacifiCare case.  It's the first case.

18 I've got a methodology for this case, but as far as I'm

19 concerned, it could be applied later," that would be

20 okay with you, wouldn't it?

21      A.  No.

22      Q.  What would be wrong with that?

23      A.  If that was the case, I would still be

24 concerned about creating the generic penalties.  But

25 I'm -- you know, that's the other concern I have with



24590

 1 the process.

 2      Q.  I understand you have substantive objections

 3 to what he recommended, but I'm trying to focus now

 4 just on your criticism of this as having been just for

 5 PacifiCare.  And I want to isolate.

 6          Setting aside -- I'm not asking you to buy

 7 into the substance of his recommendation at this point.

 8 I'm just asking you, if he came up with it for

 9 PacifiCare because PacifiCare is the first case and, as

10 far as he was concerned, it could be used in other

11 cases, you wouldn't have a problem with that, would

12 you?

13      MR. VELKEI:  Asked and answered.

14      THE COURT:  Overruled.

15      THE WITNESS:  Yes, I still have concerns.

16      MR. STRUMWASSER:  Q.  What would the concerns be?

17      A.  As I mentioned, there's the issue of generic

18 penalties.  There's the fact that this -- by what

19 you've suggested, it still appears to me that this was

20 created for this company.

21          And finally, the methodology, whatever it is,

22 has resulted in a number, a proposed penalty that seems

23 to me to be contrary to the Department's mission of

24 enforcing the laws in a fair and equitable manner.

25      Q.  Ms. Stead, on Page -- excuse me -- Slide 8,
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 1 you have a boxed quotation, a single question and

 2 answer from the December 7 transcript.  Did you read

 3 the full context of that exchange?

 4      A.  I have read the transcript of his testimony,

 5 yes.

 6      Q.  Including the stuff on Pages 23239 and 23230?

 7      A.  Yes, I read the transcript.

 8      MR. STRUMWASSER:  Your Honor, I'm going to

 9 distribute a copy of those pages of transcript.

10          And for the record, I distributed 23228

11 through 23230.

12      MR. VELKEI:  And I'm assuming you would like her

13 to read all those three pages?

14      MR. STRUMWASSER:  I would like her to memorialize

15 them to herself to the extent she wishes.

16      THE COURT:  Okay.

17      MR. STRUMWASSER:  Q.  So let's start on Page

18 23228, the first page of the handout.  Starting on Line

19 21, Mr. Velkei expresses his assumption that

20 Mr. Cignarale's assessment of the generic violations

21 would have general applicability.  Do you see that?

22      A.  Line 21?

23      Q.  Yes, starting on Line 21.

24      A.  Yes.

25      Q.  And at the top of 23229, Mr. Cignarale asks
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 1 whether the questioner is alluding to the future.  Do

 2 you see that?

 3      A.  Yes.

 4      Q.  And Mr. Velkei says he is.  And -- on Line 2.

 5          And Mr. Cignarale then answers yes, his

 6 approach could have applicability in the future.  Do

 7 you see that?

 8      MR. VELKEI:  Well, he said, "They could," is what

 9 he said.

10      MR. STRUMWASSER:  Line 16 through Line 3 of Page

11 228 -- of Page --

12      MR. VELKEI:  I'm sorry.  Are we skipping down now

13 and leaving out his answer, or are we talking about the

14 answer on Lines 5 through 14?

15      MR. STRUMWASSER:  No, the same passage.

16      Q.  You see at the bottom of 228 he's asking about

17 general applicability.

18          Top of 229, Mr. Cignarale asks, "Are you

19 talking about in the future?"

20          Line 2, Mr. Velkei says, "Yes."

21          Mr. Cignarale, on Line 3, says "They could."

22          Are you with me?

23      A.  Yes.

24      Q.  And then Mr. Velkei asks whether they could or

25 could not have applicability in future cases.



24593

 1      MR. VELKEI:  If they could or they do, is what it

 2 says.

 3      MR. STRUMWASSER:  Q.  So Mr. Velkei's question is

 4 they could or they do have applicability in future

 5 cases.

 6          And Mr. Cignarale's answer is:

 7                    "In my judgment, I believe

 8               I undertook a reasonable method

 9               based upon my approach, as shown

10               in my testimony.  And in my

11               opinion, that's a reasonable

12               approach.

13                    "Whether or not the

14               Commissioner decides to use it

15               in the future is his decision as

16               well as whether the legal and/or

17               industry landscape may change.

18               That may cause the Department or

19               even myself, based on such future

20               changes, to readjust it or

21               reassess it based on those

22               situations."

23          Do you see that?

24      A.  Yes.

25      Q.  Does that suggest to you that Mr. Cignarale
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 1 designed this specifically for PacifiCare and would not

 2 use it in the future?

 3      A.  This suggests to me that Mr. Cignarale doesn't

 4 know and that no one else in the Department, with the

 5 possible exception of counsel, has adopted or approved

 6 or even participated in the creation of this.

 7          The language you've quoted doesn't give me any

 8 comfort that this is not just a process for PacifiCare.

 9      Q.  I'm not asking you right now about the

10 process.  I'm asking you about Mr. Cignarale's intent.

11 Does that passage that we just reviewed indicate to you

12 that

13 Mr. Cignarale designed this methodology for this case

14 and intended to throw it away for the next case?

15      A.  When I read this particular passage, I do not

16 get a clear idea of Mr. Cignarale's intention to use

17 this in future cases.  And the passage on the next --

18 there's testimony on the next page that he essentially

19 says he hadn't had any intent or thought of any intent

20 beyond the initial task in this case.

21          So I don't read anything in here that he's --

22 I don't read anything in here that he's looked ahead to

23 this other than to say it's possible.

24      Q.  Other than what?

25      A.  Other than -- I believe he said -- he doesn't
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 1 even say it's possible.  He just says it's up to the

 2 Commissioner.

 3      Q.  He said he could, doesn't he?

 4      A.  He says:

 5                         "Whether the Commissioner

 6                    decides to use it in the future

 7                    is his decision as well as

 8                    whether the legal and/or industry

 9                    landscape may change.  That may

10                    cause the Department or even

11                    myself, based on such future

12                    changes, to readjust it or

13                    reassess it based on those

14                    situations."

15      Q.  So is it your opinion, then, that

16 Mr. Cignarale did not intend to use this in a future

17 case, or he simply wasn't committed to using it in a

18 future case?

19      MR. VELKEI:  Asked and answered, argumentative.

20      THE COURT:  Sustained.

21      MR. STRUMWASSER:  Q.  Now, the statement by

22 Mr. Cignarale that whether or not it would be used in

23 future cases would depend on the Commissioner, that is

24 in fact true, is it not?

25      MR. VELKEI:  Objection, vague.
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 1      THE COURT:  Overruled.

 2      THE WITNESS:  You know, I don't know that to be

 3 the case with respect to the process of developing a

 4 recommendation for the Commissioner.  But the

 5 Commissioner is the one that ultimately decides what

 6 the penalty should be.

 7      MR. STRUMWASSER:  Q.  Right.  Commissioner has the

 8 authority, in reviewing the proposed decision in this

 9 case and adopting it or his own, to say and do things

10 that would either validate or disagree with what

11  Mr. Cignarale has proposed, right?

12      A.  Yes.  At the end of the day, the Commissioner

13 makes the ultimate decision, final decision, as to what

14 the outcome of this matter should be.

15      Q.  An as a former staff of a regulatory agency,

16 you would agree, would you not, that a staff member

17 making a proposal to the Commissioner would be entirely

18 proper in saying, "Whether I will make the same

19 proposal in the future will depend on what the

20 Commissioner does this time," right?

21      MR. VELKEI:  Objection, irrelevant because that's

22 not what's happening here.  This is not a proposal

23 being made to the Commissioner.

24      THE COURT:  Overruled.

25          Do you need the question?
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 1      THE WITNESS:  Please.

 2          (Record read)

 3      THE WITNESS:  Yes, if you're talking about the

 4 ultimate amount of the penalty because, as I said

 5 before, in making future recommendations, you would

 6 take into account what the Commissioner did in this

 7 case or yesterday.

 8      MR. STRUMWASSER:  Q.  Okay.  Back to the 229,

 9 Line 4, Mr. Velkei says they could use it in the future

10 or they do use it in the future -- I'm not sure how to

11 get the tense there.

12          But the answer is:

13                         "In my judgment, I

14                    believe I undertook a

15                    reasonable method based on

16                    my approach, as shown in my

17                    testimony.  And in my

18                    opinion, that's a reasonable

19                    approach.

20                         "Whether or not the

21                    Commissioner decides to use

22                    it in the future is his

23                    decision as well as whether

24                    the legal and/or industry

25                    landscape may change."
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 1          So you do not read that to be a statement that

 2 he would do it again unless the Commissioner does

 3 something different or there have been legal or

 4 industrial changes?  You don't see it that way?

 5      MR. VELKEI:  Asked and answered, argumentative.

 6      THE COURT:  Overruled.

 7      THE WITNESS:  No, I don't see any intent or

 8 commitment to use this process that he went through in

 9 future cases.

10      MR. STRUMWASSER:  Q.  Then on Line 15, Mr. Velkei

11 asks whether Mr. Cignarale's testimony was authorized

12 by the Commissioner, doesn't he?

13      A.  Yes.

14      Q.  And Mr. Cignarale answers, explains to

15 Mr. Velkei that he is appearing under the authority of

16 the Commissioner but that he did not clear the

17 testimony with him, right?

18      MR. VELKEI:  I'm sorry.  "That he did not clear"?

19      MR. STRUMWASSER:  The testimony with him.

20      THE WITNESS:  If you're asking about Line 21, it

21 just says he's there under the Commissioner's

22 authority.

23      MR. STRUMWASSER:  Q.  How about Lines 23

24 through 25?

25      A.  Lines -- the way I read this, Lines 23 and 24
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 1 relate back to the question in Line 15 about the

 2 assessment of what a generic violation is.

 3      Q.  Well, Line 23, Mr. Velkei's question, begins

 4 with the word "but" and immediately follows

 5 Mr. Cignarale saying, "Well, I'm here under the

 6 Commissioner's authority."

 7          And Mr. Velkei says:

 8                         "But you've not discussed

 9                    it with anyone other than the

10                    lawyers?"

11          And he says:

12                         "Correct."

13          So you don't read the "correct" to be an

14 answer whether he reviewed this with the Commissioner

15 or anybody else?

16      A.  No, that's not what I'm saying.  And maybe I

17 was being too technical.

18          I agree that this language says that

19 Mr. Cignarale -- Mr. Cignarale testified that he did

20 not discuss the assessment of a generic violation and

21 the recommendations with anyone other than the lawyers.

22      Q.  And the fact that Mr. Cignarale did not

23 discuss this recommendation with the Commissioner is an

24 important one, right?

25      A.  I'm not sure which recommendation you mean, if
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 1 we're talking about generic penalties or the ultimate

 2 penalty or the process that he developed to create that

 3 penalty.

 4      Q.  How about his testimony in this case; the fact

 5 that Mr. Cignarale did not discuss his testimony in

 6 this case with the Commissioner is an important fact,

 7 isn't it?

 8      A.  No.  What I've -- what I think is more

 9 important is the fact that he didn't discuss with

10 others in the Department that would have knowledge

11 about these things, would have experience about things

12 beyond just his own experience.

13      Q.  Ms. Stead, do you think that Mr. Cignarale

14 should have discussed or cleared his testimony in this

15 case with the Commissioner before presenting it here?

16      MR. VELKEI:  I'm going to object as vague and

17 compound.  "Discussed" and "cleared" are two different

18 concepts.  I think maybe if you could break it.

19      MR. STRUMWASSER:  Q.  How about discussed or

20 cleared?

21          It's a disjunctive.

22      MR. VELKEI:  Asked and answered.

23      THE COURT:  Overruled.

24      THE WITNESS:  I don't know that I have an opinion

25 on that.
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 1      MR. STRUMWASSER:  Q.  Do you know whether he's

 2 permitted by law to?

 3      A.  No, I don't know.

 4      MR. VELKEI:  Is this a good time to do a

 5 five-minute break?

 6      THE COURT:  Sure.

 7      MR. STRUMWASSER:  No.  I'll wrap it up in less

 8 than five.

 9      MR. VELKEI:  Okay.

10      MR. STRUMWASSER:  Q.  So Ms. Stead, at the top of

11 23230, Mr. Velkei asks, again:

12                         "I'm sorry, I don't know

13                    the answer to this question.

14                    Is this intended, from your

15                    perspective, to have general

16                    applicability to others in the

17                    industry or just PacifiCare?"

18          Do you see that?

19      A.  Yes.

20      Q.  And Mr. Cignarale says:

21                         "That's certainly not my

22                    decision, and I have no

23                    intent -- I haven't thought of

24                    any intent beyond the initial

25                    task I've been asked to do with
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 1                    regard to this case."

 2          And then Mr. Velkei asks:

 3                         "So this whole concept of

 4                    a generic violation and

 5                    assessing a dollar amount from

 6                    which we then move up and down

 7                    for PacifiCare, this whole

 8                    construct is designed only for

 9                    PacifiCare in this case,

10                    correct?"

11          And Mr. Cignarale answers:

12                         "It's currently -- was

13                    designed by me for PacifiCare."

14          Do you see that?

15      A.  Yes.

16      Q.  And those two -- that question and answer,

17 that's what you've got on Slide 8, right?

18      MR. VELKEI:  Well, there's a "Yes or no?"

19          And the answer -- the witness then went on to

20 answer "yes."  So that was the conclusion of that line

21 of questioning.

22      THE COURT:  Well, that's not on 8.  Was that an

23 objection?

24      MR. VELKEI:  I'm sorry, your Honor.  Forgive me.

25      THE WITNESS:  What's on the Slide 8 is from Page
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 1 23230, Lines 9 through 14, yes.

 2      MR. STRUMWASSER:  Q.  Okay.  What did you

 3 understand Mr. Cignarale to be referring to with "It's

 4 currently"?

 5      A.  When I read all of this together, it is my

 6 impression that Mr. Cignarale came up with this process

 7 and the ultimate recommendation -- but particularly the

 8 process we've talked about -- just for this case.  And

 9 my impression from this is that he's not thinking ahead

10 or worrying about even, frankly, whether this process

11 is going to be used in future cases.  He doesn't say

12 that.

13      Q.  Ms. Stead, may I have an answer to my

14 question?  What did you understand Mr. Cignarale to be

15 referring to when he said "It's currently"?

16      MR. VELKEI:  Asked and answered.

17      THE COURT:  Sustained.  That was an answer.

18      MR. STRUMWASSER:  I'm sorry?

19      THE COURT:  That was an answer.  You know, I know

20 you don't like it, but that was the answer.  She

21 doesn't believe that it was referring to anything other

22 than that this is currently, right now, in the moment

23 what he's done, and he isn't thinking about the future.

24      MR. STRUMWASSER:  That's what I expected to hear.

25 I didn't hear that.
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 1      MR. VELKEI:  That's what she said.

 2      THE COURT:  I thought that was what she said.

 3          Is that what you said?

 4      THE WITNESS:  Yes, that's what I meant to say.

 5      MR. STRUMWASSER:  Then Mr. Velkei says, "Yes or

 6 no, sir?"

 7          And I said, "Asked and answered."  And that

 8 time, that one apparently didn't work all that well

 9 because Mr. Cignarale says "Yes."

10          And Mr. Velkei says, "Yes?" question mark.

11          And Mr. Cignarale says, "Yes, based on my

12 explanation."

13          Do you see that?

14      A.  Yes, I see that.

15      Q.  What explanation do you think he was referring

16 to?

17      A.  As best I can tell, the testimony that we've

18 just been discussing, the last two pages.

19      Q.  Right.  So Ms. Stead, examining the full

20 context of the passage you have quoted, do you agree

21 that Mr. Cignarale was saying he thought the approach

22 he was recommending made sense for other cases but

23 whether it would be used will depend on what the

24 Commissioner rules?

25      MR. VELKEI:  Asked and answered, repeatedly.
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 1      THE COURT:  Overruled.

 2      THE WITNESS:  May I have the question back?

 3          (Record read)

 4      THE WITNESS:  I believe when you -- my impression

 5 from his testimony is that he is saying he doesn't know

 6 whether it's going to be used in future cases, that it

 7 will be up to the Commissioner.

 8          I do not see anything in here suggesting to me

 9 that it would be applied to other cases, although he

10 does say he thinks the approach is reasonable.

11      MR. STRUMWASSER:  Q.  Do you understand that, in

12 an adjudicatory proceeding, a decision is supposed to

13 only have effects in the case, it's not an appropriate

14 place to an announce a rule of general applicability

15 unless other processes are made?

16          Let me withdraw that.  That was a terrible

17 question.

18          Do you understand the difference between a

19 regulation and an adjudicatory decision?

20      A.  If you mean between an administrative

21 regulation and a decision on administrative hearing --

22      Q.  Yes.

23      A.  Yes, generally.

24      Q.  And the regulation is by its terms a rule of

25 general applicability, correct?
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 1      A.  Yes.

 2      Q.  And an adjudicatory hearing is a hearing on a

 3 single case, right?

 4      A.  Yes.

 5      MR. STRUMWASSER:  This is a good time thank you,

 6 your Honor.

 7      THE COURT:  Okay.  Ten minutes.

 8          (Recess taken)

 9      THE COURT:  Okay.  Go back on the record.

10      MR. STRUMWASSER:  Thank you, your Honor.

11      Q.  Ms. Stead, the heading on Page 3 of your

12 report says, "Penalty Methodology Not Based on Law or

13 Precedent."  What precedent are you referring to there?

14      A.  The fact that this is a brand new methodology

15 created by Mr. Cignarale for this matter.

16      Q.  What precedent are you saying this should be

17 based on?  Are you saying that there were applicable

18 precedents that should have been followed?

19      A.  What I am suggesting is that any proposed

20 penalty should be consistent -- not exactly, but

21 consistent with penalties imposed previously by the

22 regulator.

23      Q.  And you're referring there to the settlements?

24      A.  Any penalty.

25      Q.  I'm going to distribute -- you don't happen to
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 1 have a copy of the Fair Claim Settlement regs there, do

 2 you?

 3      A.  No, I do not.

 4      Q.  I'm going to distribute a copy of the entire

 5 article comprising the Fair Claims Settlement Practices

 6 regulations.  I don't propose to go through all of

 7 those before lunch.

 8          Ms. Stead, I have a couple of questions for

 9 you about Point 12.

10      A.  Okay.

11      Q.  Ms. Stead, do you see anything in Point 12

12 requiring the Commissioner to consider -- in adopting a

13 penalty in a case before him or her to consider

14 penalties from prior settlements?

15      A.  No.

16      Q.  Do you have any idea why it is that prior

17 settlements are not listed there?

18      A.  No, I do not know why the Department did not

19 put that in there when they promulgated the regulation.

20      Q.  Ms. Stead, are you familiar with the phrase

21 "precedent decision" as that phrase is used in the

22 California Administrative Procedure Act?

23      A.  No, I'm not.

24      MR. STRUMWASSER:  Your Honor, I'm going to

25 distribute a copy of Government Code Section 11425.60.
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 1      THE WITNESS:  Okay.  I've read it.

 2      MR. STRUMWASSER:  Q.  I take it that this is the

 3 first time you've seen this section?

 4      A.  Yes, I think it's the first time I've actually

 5 seen this statute.  I believe there's some reference to

 6 precedent decisions on the Department of Insurance Web

 7 site.

 8      Q.  And in fact, the Department is required to

 9 post any precedent decisions on its Web site; isn't it?

10      A.  I don't see that in this statute.  This

11 statute talks about the index being made available to

12 the public by subscription and availability shall be

13 publicized in the California Regulatory Notice

14 Register.  I don't see anything about the Web site.

15      Q.  And you're not aware of any requirement that

16 it be posted on the agency Web site?

17      A.  No, I'm not.

18      Q.  You see the prohibition on relying on a

19 precedent unless it has been designated as a precedent

20 decision by the agency?

21      A.  You mean the sentence in Subsection (a)?  Yes.

22      Q.  Isn't it true that the Commissioner -- strike

23 that.

24          So far as you know, none of the CDI

25 settlements you have referred to for this proceeding
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 1 have been designated as precedent decisions, right?

 2      A.  Correct.  I'm not aware -- I just don't know.

 3      Q.  Assuming -- I'd like to you assume that in

 4 fact no Commissioner of this state has ever designated

 5 a decision involving the administration of penalties on

 6 a carrier as a precedent decision.  Do you have that

 7 assumption in mind?

 8      A.  I'm sorry.  Would you please repeat that?

 9      MR. STRUMWASSER:  May I have the question?

10      THE COURT:  Sure.

11          (Record read)

12      THE WITNESS:  Yes.

13      MR. STRUMWASSER:  Q.  Would you agree then that,

14 as a matter of law, the decision adopted in this case

15 will have to be arrived at without reliance on any

16 precedent?

17      MR. VELKEI:  Calls for a legal conclusion, your

18 Honor.  This is something that would have to be briefed

19 and argued.  I understand that the other statutes that

20 are part of her report, he's asking her about them.

21          But this is now getting into pure legal, as a

22 matter of law what should -- "Would you agree then, as

23 a matter of law, the decision adopted will have to be

24 arrived at without reliance on any precedent?"

25          That is not for Ms. Stead.  That's not within
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 1 the scope of her report, so that's not something she

 2 would decide.  That's something for the Court, based

 3 upon briefing and argument.

 4      THE COURT:  Without administrative law precedent.

 5      MR. STRUMWASSER:  I'm sorry?

 6      THE COURT:  Without the administrative law

 7 decision precedent.

 8      MR. STRUMWASSER:  Yes, that's right.

 9      MR. VELKEI:  I'm sorry, your Honor.  It's just --

10 he's saying that he wants her to opine that, as a

11 matter of law, what the effect would be.

12          And we're not offering her and there's been

13 numerous objections to her offering anything that came

14 close to talking about the relevant statutes.  And now

15 he's specifically saying, "As a matter of law, what's

16 the answer?"  And Ms. Stead has not come in here to

17 offer that kind of legal advice.

18      MR. STRUMWASSER:  Her criticism of the Department

19 is that we didn't use precedents that she says we

20 should have used.  It is relevant to ask her whether

21 she agrees that, in fact, the precedent she's referred

22 to cannot be used.

23      MR. VELKEI:  Your Honor, seems to me like it's

24 important to understand the basis of her testimony and

25 cross-examine her on a variety of issues.  But the
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 1 legal determination of the impact of this statute on

 2 the use of precedent is not something for Ms. Stead to

 3 opine on.

 4      THE COURT:  Well, if she doesn't know, she should

 5 say she doesn't know.  I'll allow it.

 6      THE WITNESS:  This is something I would have to

 7 think about and probably do some more research before I

 8 could give you a definite answer.

 9          One of the things I would want to consider is

10 whether the precedent we're talking about in this

11 statute is on the issues, the alleged violations, or

12 the amount of the penalties.

13          But what I've been trying to do is to give an

14 overview of how regulators impose penalties, the

15 considerations they make and why it's important,

16 consistent with the Department's mission statement, to

17 be objective and to be fair in enforcing the laws.

18      MR. STRUMWASSER:  Q.  So pending the review you've

19 just described, is it the case then that, until you've

20 conducted that review, it is no longer an opinion you

21 are offering to this tribunal that it was improper for

22 the Department not to base its penalty recommendation

23 on prior settlements?

24      MR. VELKEI:  Could we have that read back, your

25 Honor?
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 1      THE COURT:  Sure.

 2          (Record read)

 3      THE COURT:  Do you understand the question?

 4      THE WITNESS:  I'm not sure.

 5      MR. STRUMWASSER:  All right let me try again.

 6      Q.  It has been your criticism of Mr. Cignarale's

 7 methodology, one of your criticisms, that he did not

 8 take into account the prior settlements, correct?

 9      A.  Yes.

10      Q.  And while you are not presently prepared to

11 agree that the Commissioner would be prohibited from

12 taking those settlements into account, you want

13 additional time to review that.  And I'm asking you

14 whether, pending that review, you would withdraw your

15 opinion that it was improper for Mr. Cignarale not to

16 take into account the settlements.

17      A.  No.

18      Q.  So you haven't done the review yet, but it's

19 still your opinion that it was improper?

20      MR. VELKEI:  Argumentative.

21      THE COURT:  I'll allow it.

22      THE WITNESS:  It is my opinion that insurance

23 regulators, including the Commissioner, particularly

24 the Commissioner, has discretion in imposing a penalty

25 after hearing through a settlement.  And in exercising
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 1 that discretion, it is important to be fair.  And

 2 you're fair by being consistent -- certainly not

 3 inconsistent -- with what that department, that

 4 commissioner has done in the past.

 5      MR. STRUMWASSER:  Q.  And so it is your opinion

 6 that, irrespective of whether it is prohibitive for the

 7 Commissioner to take those settlements into account, in

 8 order to be fair, he must take them into account?

 9      A.  No.  If it is truly illegal -- illegal,

10 against the law -- for the Commissioner in a proceeding

11 such as this to even consider what penalties have been

12 imposed in other matters including settlements, if it's

13 truly illegal, then I'd have to re-think things.

14      Q.  Ms. Stead, to the best of your knowledge, does

15 Ohio have a prohibition on reliance on prior

16 administrative decisions absent a designation of

17 precedential value?

18      MR. VELKEI:  Vague as to "prior administrative

19 decisions."  We're talking about prior administrative

20 decisions as opposed to penalties assessed in

21 settlements?

22      THE COURT:  Could you read the question again.

23          (Record read)

24      THE COURT:  I'll allow it.

25      THE WITNESS:  I'm not sure.  I'd have to look at
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 1 that.

 2      MR. STRUMWASSER:  Q.  Do you know any state other

 3 than California that has a system of designation of

 4 precedent decisions and prohibitions on reliance on

 5 undesignated decisions such as we find in 11425.60?

 6      MR. VELKEI:  Meaning do you know another state

 7 that has an analogous statute to 11425.60?

 8      MR. STRUMWASSER:  Yes, I'll accept that.

 9      MR. VELKEI:  Okay.

10      THE WITNESS:  No, I don't know.

11      MR. STRUMWASSER:  Q.  So you've talked about --

12 generally, about what you understand to be

13 administrative practice and commonly shared views of

14 what is fair among regulators.

15          And my question to you now is, can you name a

16 single regulator that has manifested the opinion you

17 have with regard to the intrinsic fairness requirement

18 of considering prior settlements where that regulator

19 has a prohibition on reliance on non-designated

20 precedent?

21      MR. VELKEI:  Could we have that read back?

22      THE COURT:  Sure.

23      MR. VELKEI:  Thanks.

24          (Record read)

25      MR. VELKEI:  I'm going to object as vague with
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 1 regard to "non-designated precedent."  Also assumes

 2 facts not evidence, specifically whether, in fact, this

 3 particular APA provision would bar the Commissioner or

 4 his staff from reviewing the penalties assessed in

 5 other cases.  We obviously don't agree with that

 6 evaluation by the Department.

 7      THE COURT:  Can you read the question back.

 8      MR. STRUMWASSER:  Would you like me to try again?

 9      THE COURT:  Sure.

10      MR. STRUMWASSER:  Q.  You've testified about

11 national -- your experience around the country and what

12 you understand to be the views of regulators

13 nationally, correct?

14      A.  Yes, on some issues, yes.

15      Q.  And you have testified that you believe that

16 regulators nationally are of the view that they should

17 take into account prior settlements in adjudicating a

18 penalty case in order to be fair, correct?

19      A.  Yes, that's what they say and what they do.

20      Q.  And I'm asking you whether you can name a

21 single commissioner or regulator that has that view of

22 fairness that operates in a state that has a statute

23 like 11425.60.

24      MR. VELKEI:  Your Honor, asked and answered,

25 argumentative.  The witness has already said she
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 1 doesn't know of other states that have this analogous

 2 provision.  So to ask her, "Do you know of regulators

 3 that don't have this provision that have the same view

 4 that you're espousing here," there's really no way for

 5 her to answer that.  She's said she doesn't know what

 6 other states have analogous provisions.

 7      THE COURT:  He asked about those that don't have

 8 them.

 9      MR. VELKEI:  He's saying, "Can you name me

10 somebody that does have them that takes the view that

11 it's okay to look at other penalties?"  So she can't --

12 she's already said she doesn't know which states do and

13 do not have them.

14      MR. STRUMWASSER:  Let me be helpful.  I think

15 Mr. Velkei is actually right on this.  Since she

16 doesn't know whether other states have it, she could

17 not know whether any of the opinions she's relied on

18 were from states that have it.  So I will withdraw the

19 question.

20      THE COURT:  All right.

21      MR. STRUMWASSER:  Q.  Do you have 5712, your

22 second slide deck?

23      A.  Yes.

24      Q.  The last slide, 47, is entitled "What Message

25 Will CDI Be Sending The Industry?  The Wrong One."  And
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 1 the last bullet of Slide 47 says, "Precedent has no

 2 meaning."  Do you see that?

 3      A.  Yes.

 4      Q.  Would you agree, in light of 11425.60, that

 5 the message would actually be only legal precedents

 6 have precedential meaning?

 7      MR. VELKEI:  Objection, vague.  I don't even know

 8 what that -- I don't know what that means.  I don't

 9 understand the question.

10      THE COURT:  Did you understand the question?

11      THE WITNESS:  No.

12      THE COURT:  All right.  You want to rephrase?

13      MR. STRUMWASSER:  Q.  Would you agree, Ms. Stead,

14 that, if the Commissioner adopts the recommendation of

15 Mr. Cignarale, that one message that would be sent

16 would be that precedents that have not been designated

17 as precedence, that is to say prior decisions that have

18 not been designated as precedence, have no meaning in

19 an adjudicatory case?  Would you agree that would be

20 one message being sent?

21      MR. VELKEI:  Assumes fact not evidence and calls

22 for a legal conclusion.

23          It is very much in dispute whether the

24 particular APA code provision even deals with the

25 dollars amounts of penalties because we know from a due
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 1 process perspective those penalty amounts must be

 2 considered.

 3          So it assumes that, in fact, this statute

 4 applies to the dollar amount of penalties, which it

 5 does not.  It's vague, calls for a legal conclusion,

 6 and ambiguous.

 7      THE COURT:  Can you read the question back.

 8          (Record read)

 9      THE COURT:  I'm going to sustain the objection.

10      MR. VELKEI:  Thank you, your Honor.

11      MR. STRUMWASSER:  We're good for lunch, your

12 Honor.

13      THE COURT:  What time you want to come back?

14      MR. STRUMWASSER:  1:30.

15          (Whereupon, the luncheon recess was taken

16           at 11:50 a.m.)

17

18

19

20

21

22

23

24

25
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 1                     AFTERNOON SESSION

 2                         ---o0o---

 3          (Whereupon, all parties having been

 4           duly noted for the record, the

 5           proceedings resumed at 1:33 p.m.)

 6      THE COURT:  We'll go back on the record.

 7      MR. STRUMWASSER:  Thank you, your Honor.

 8      Q.  Good afternoon, Ms. Stead.

 9      A.  Good afternoon.

10      Q.  You have mentioned here and in your report

11 that you disagree with Mr. Cignarale in part because he

12 developed an approach that started with a determining

13 the recommended penalty for a general or generic

14 violation, right?

15      A.  Yes.  I disagree with the establishment of

16 generic penalties.

17      Q.  Do you contend that the establishment of a

18 generic penalty violates 1295.12 -- 2695.12?

19      MR. VELKEI:  Could we start that again?

20      THE COURT:  Yes.  Could you start over.

21      MR. STRUMWASSER:  Yes.

22      Q.  Do you contend that Mr. Cignarale's use of a

23 generic starting point violates 2695.12?

24      A.  No, I haven't said that it is a violation of

25 regulation.  What I've said is that the regulation
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 1 contains factors that are to be applied to the

 2 individual licensee's conduct and that there's no

 3 provision in there or in 790.035 to establish what is

 4 essentially, for me, sort of a penalty schedule,

 5 setting specific penalty amounts for violations of

 6 specific statutes.

 7      Q.  Is there anything in 2695.12 that you contend

 8 prohibits the Commissioner in the course of setting the

 9 penalty for an individual licensee's conduct to adapt a

10 generic starting point which the Commissioner then

11 modulates as appropriate with the other factors that

12 are specified in 2695.12?

13      A.  No, there is nothing in 2695.12 that addresses

14 that issue.  It does not expressly prohibit the

15 creation of a generic penalty unrelated to the

16 licensee's conduct, but it does contain factors that

17 are to be used in determining a penalty for a

18 particular licensee.  And those factors are applied to

19 the individual licensee's conduct.

20      Q.  You noted in your testimony that agencies

21 sometimes adopt, by regulation, schedules that set a

22 penalty or a penalty range for each category of

23 violations.  Do you recall addressing that?

24      A.  Yes.  If they have the authority to do that,

25 that's one way to establish penalties for specific
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 1 violations.

 2      Q.  Is it not true that any such schedule will be

 3 based on the agency's determination of an appropriate

 4 starting point for analysis of an individual case?

 5      MR. VELKEI:  Objection, vague.

 6      THE COURT:  Did you understand the question?

 7      THE WITNESS:  No.  Could I --

 8      THE COURT:  All right.  Can you rephrase?

 9      MR. STRUMWASSER:  Q.  Let's assume hypothetically

10 that a given agency has a regulation for a specific

11 type of violation and says for that violation the

12 penalty shall be between $1,000 and $2,000 per act in

13 violation.  Are you with me?

14      A.  Yes.  The -- yes.

15      Q.  And then the agency would, in the ordinary

16 course of administrative law, pick a number within that

17 range that fits the general -- that fits the facts of a

18 specific violation, right?

19      A.  For a specific licensee?

20      Q.  Yes.

21      A.  Okay.

22      Q.  In the hearing, right?  Is that not the way

23 that a schedule would be used?

24      MR. VELKEI:  Vague as to what schedule.  I don't

25 see that in the hypothetical.
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 1      MR. STRUMWASSER:  The prior assumption was that

 2 the agency has adopted a schedule of 1- to 2,000.

 3      MR. VELKEI:  Says that penalties shall be between

 4 1- and 2,000 per act.

 5      MR. STRUMWASSER:  Right.

 6      MR. VELKEI:  No schedule.

 7      THE COURT:  Can you read the question.

 8          (Record read)

 9      THE COURT:  Do you understand the question?

10      THE WITNESS:  Not really.

11      THE COURT:  Okay.  I don't know that that's

12 exactly how -- there are agencies that have schedules

13 like that.

14      MR. STRUMWASSER:  I'm sorry?

15      THE COURT:  There are agencies that have schedules

16 like that.

17      MR. STRUMWASSER:  Right.

18      THE COURT:  Other agencies in California, not

19 Department of Insurance.

20      MR. STRUMWASSER:  I agree.

21      THE COURT:  I'm not sure that's how they work or

22 always work.

23      MR. STRUMWASSER:  I'm sure they don't.  Many of

24 them will have, for example, a flat dollar per.

25      THE COURT:  Something like that.  Some of them say
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 1 for a specific violation, this is so much or something.

 2      MR. STRUMWASSER:  Right.  But often it will be a

 3 single dollar number rather than a range.

 4      THE COURT:  Correct.

 5      MR. STRUMWASSER:  And I think others will be a

 6 range.

 7      THE COURT:  There will be a range.  I think Social

 8 Services has ranges.

 9      MR. STRUMWASSER:  Let me build on that observation

10 if I may.

11      Q.  In administrative law, there are agencies that

12 have adopted penalty schedules that literally say, "For

13 each violation of this" -- of a specified statute, "the

14 penalty shall be a month's suspension," "license

15 revocation," "a $1,000 fine."

16          In your experience, have you seen any such

17 laws?

18      A.  Yes, and those penalties are adopted either in

19 statute or by -- through the formal rulemaking

20 processes.

21      Q.  Correct.  And so one might have in such cases

22 a case in which, once one has proven a violation of

23 Section 12345, the penalty is fixed by the regulation

24 without any further consideration of individual

25 factors, correct?
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 1      A.  Yes, that's possible if that's what the rest

 2 of the related laws say.

 3      Q.  And there's no -- you don't know of any legal

 4 impediment to doing so, right?  If the agency has the

 5 authority to adopt a schedule, that is the legal end of

 6 it; there's nothing constitutionally or legally

 7 objectionable to that practice, is there?

 8      MR. VELKEI:  Objection, calls for a legal

 9 conclusion, your Honor.  Ms. Stead, again, is here to

10 talk about how regulators approach these kinds of

11 issues.  Now it's a general legal question, again, "As

12 a matter of law, would that be prohibited?"

13          That's something that we may or may not have

14 to address here with the Court and the lawyers in the

15 case.  But I don't see how that relates to her

16 testimony.

17      THE COURT:  Can you read back the question.

18          (Record read)

19      THE COURT:  I'll allow it.

20      THE WITNESS:  I hesitate only to say there's

21 absolutely no legal impediment without actually fully

22 researching that.

23          But in general, in response to your question,

24 if the agency has the rulemaking authority and -- to do

25 that, establish those penalties, then presumably it's
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 1 gone through that formal process, and that's the law --

 2 and that will be the penalty that would attach to that

 3 specific violation.

 4      MR. STRUMWASSER:  Q.  And, Ms. Stead, not on the

 5 basis of regulatory schedule but just in general, are

 6 you aware that California courts have approved very

 7 large penalties where there is little or no evidence of

 8 the concrete, quantifiable harm apart from the general

 9 harm flowing from that type of regulatory violation?

10      MR. VELKEI:  Calls for a legal conclusion, assumes

11 facts not in evidence.  Now we're getting into cases in

12 California that may or may not support that

13 proposition.

14      THE COURT:  Are you talking about Department of

15 Insurance?

16      MR. STRUMWASSER:  No, I'm talking about California

17 law.

18      THE COURT:  Okay.  I'm going to sustain the

19 objection.

20      MR. VELKEI:  Thank you, your Honor.

21      MR. STRUMWASSER:  Q.  Ms. Stead, when

22 Mr. Cignarale identified his generic starting point, he

23 assessed the severity of the category of violations as

24 a general matter and considered the type of harm that

25 typically arises based on his experience in applying
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 1 California law when he recommended the generic starting

 2 point, correct?

 3      MR. VELKEI:  Assumes fact not in evidence, not

 4 consistent with his testimony.

 5      THE COURT:  All right.

 6      MR. VELKEI:  Can we at least rephrase as assuming

 7 that in fact were the case?

 8      MR. STRUMWASSER:  No.

 9      THE COURT:  Can you read the question back.

10          (Record read)

11      THE COURT:  I'll allow it.

12      THE WITNESS:  I could agree in very general terms

13 he discussed the severity of harm.  He did not seem to

14 contrast his judgment of the harm with respect to any

15 other type of harm or other types of violations.  So

16 that would be my answer.

17      MR. STRUMWASSER:  Q.  Do you specifically recall

18 him having said that he was fixing the generic starting

19 point on the basis of the harm that typically flows

20 from such a violation?

21      A.  I don't recall that specific statement.

22      Q.  You don't happen to have a copy of

23 Mr. Cignarale's pre-filed testimony in front of you, do

24 you?

25      A.  No, I do not.
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 1      MR. STRUMWASSER:  Your Honor, I'm going to

 2 distribute a copy of 11- --

 3      THE COURT:  If you give me the number I can get --

 4      MR. STRUMWASSER:  1184.

 5      THE COURT:  Do you want me to get the original?

 6      MR. STRUMWASSER:  I have enough for everybody, so.

 7      THE COURT:  Okay.

 8      MR. VELKEI:  Do you want to direct her to a

 9 particular page?

10      MR. STRUMWASSER:  In a moment.

11      THE COURT:  Did you want her to look at something

12 in particular?

13      MR. STRUMWASSER:  Yes.

14      THE COURT:  Good.

15      MR. STRUMWASSER:  Q.  Would you turn to Page 4,

16 Ms. Stead, and read the -- from Line 20 and a half on

17 in that paragraph.

18      A.  Okay.

19      MR. VELKEI:  Could you direct us to the reference

20 to harm in here?

21      MR. STRUMWASSER:  I'm sorry.  There's no pending

22 question.  When the witness is finished, I'll --

23      THE COURT:  Okay.

24      MR. STRUMWASSER:  Q.  And, now, you see in the

25 passage on Page 4 that Mr. Cignarale describes his
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 1 starting point as an assessment of the severity of that

 2 category of violations?  Do you see that?

 3      A.  Yes.

 4      Q.  And then turn if you would, please, to

 5 Page 18.  This, for example, is a discussion that

 6 starts on 17 of the denial of claims due to failure to

 7 maintain COCCs.

 8          And on Page 18, read if you would please, to

 9 yourself, 13 to 18, Lines 12 and a half to 18.

10      A.  Okay.

11      Q.  And would you agree that Mr. Cignarale is

12 saying there that, in selecting a starting point, he is

13 addressing the kind of harm that can accrue from the

14 inappropriate claims denials of this type?

15      A.  Yes, I agree that's what he says he does here.

16      Q.  And would you agree that these are precisely

17 the kinds of considerations that the Commissioner is

18 required to consider under 2695.12?

19      MR. VELKEI:  Vague as to "these."

20      THE COURT:  You're talking about the material on

21 Page 18?

22      MR. STRUMWASSER:  That's right, your Honor.

23      THE COURT:  I'll allow it.

24      THE WITNESS:  Yes, if the -- if you're considering

25 the harm factor that's in 2695.12, but no with respect
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 1 to a generic determination.

 2          The penalties -- I'm sorry.  The factors in

 3 2695.12 are applied to the harm resulting from the

 4 particular licensee's conduct.  And this type of harm

 5 that Mr. Cignarale describes for this particular

 6 violation, I -- I haven't seen that actually occur in

 7 this case.

 8      MR. STRUMWASSER:  Q.  So is it your testimony,

 9 then, that a penalty can only be set for a category of

10 violations by a victim-by-victim specification of the

11 harms each person individually suffered?

12      A.  No, I don't think I'm saying that.

13      Q.  Now, 2695.12(a)10 refers to the degree of harm

14 occasioned, right?

15      A.  I'm sorry I don't have it in front of me.  I

16 don't know which number is which.

17      Q.  I'm sorry.  Do you not still have the regs

18 that I distributed this morning?

19      A.  Oh.

20      THE COURT:  I'd say which page, but the pages are

21 oddly --

22      MR. STRUMWASSER:  The pages are --

23      THE COURT:   Have you got it?

24      THE WITNESS:  I'll find it.  Thank you.

25      THE COURT:  I think it's four pages from the back.
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 1      MR. STRUMWASSER:  The easiest way to do it is to

 2 look at the header at the top.

 3      THE COURT:  That's how I found it, but it's sort

 4 of towards the end of the packet.

 5      THE WITNESS:  Thank you.  Okay.  I have it in

 6 front of me.

 7      MR. STRUMWASSER:  Q.  So the factors that

 8 Mr. Cignarale refers to on Page 18 and that you alluded

 9 to earlier go to the harm, and harm is an issue under

10 2695.12(a)10, right?

11      A.  Yes, (a)10 talks about the degree of harm

12 occasioned by the noncompliance.

13      Q.  Then (a)12 also refers to the severity of the

14 detriment to the public caused by the violation,

15 correct?

16      A.  Yes.

17      Q.  And would you agree that the factors listed in

18 the passage I called to your attention on Page 18 also

19 address the degree of detriment to the public?

20      MR. VELKEI:  What factors on Page 18?  Could we

21 get a clarification?

22      THE COURT:  I'm sorry.  Can you read the question.

23          (Record read)

24      THE COURT:  That has nothing to do with Page 18.

25      MR. STRUMWASSER:  Page 18 of the testimony,
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 1 Mr. Cignarale's testimony, Lines 12 and a half to 18.

 2      MR. VELKEI:  What factors are we referring to?

 3      THE COURT:  The ones in 2695.12?

 4      MR. VELKEI:  Right.  But they're in the

 5 regulations, not the testimony.

 6      THE COURT:  Right.  I got confused.  Sorry.

 7      MR. STRUMWASSER:  2695.12 refers to consequences

 8 of this type of violation.  And I'm asking --

 9      MR. VELKEI:  Not this type of violation.  This

10 isn't a particular case.

11      MR. STRUMWASSER:  I'm sorry.  Page 18, Lines 12

12 and a half to 18 refer to the consequences of a

13 violation of the statutes with regard to incorrect

14 denial due to lack of COCC maintenance.

15      THE COURT:  Okay.

16      MR. STRUMWASSER:  And I'm asking the witness

17 whether she agrees that that information that is

18 presented in that paragraph represents a species of

19 what the regulation refers to in Subsection 12 as the

20 severity of detriment to the public caused by

21 violation.

22      THE COURT:  All right.

23      MR. VELKEI:  Your Honor, the concern that I

24 have -- and I appreciate the examiner clarifying the

25 question.  But we're not talking about harm or -- you
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 1 know, we're just talking about a potential for -- there

 2 are no consequences set forth here.  There's just a

 3 potential of what could happen.

 4      THE COURT:  I think that that's the question that

 5 the witness was going to answer.  Overruled.

 6          Do you understand the question now?

 7      THE WITNESS:  May I please have it read back?

 8      THE COURT:  Of course.

 9      MR. STRUMWASSER:  My explanation rather than the

10 way back?

11      THE COURT:  Sure, I consider that the last

12 question.

13      THE COURT:  You're asking her to compare Page 18,

14 Lines 12 to 18 to 2695.12 -- 12 --

15      MR. STRUMWASSER:  (a)12.

16      THE COURT:  (a)12, second part of the sentence.

17      MR. STRUMWASSER:  Correct.

18      THE COURT:  Does that make sense?

19      THE WITNESS:  Yes.

20          No, I don't.

21      MR. STRUMWASSER:  Q.  Without losing that passage

22 on Page 18, sort of keep track of that, I'd like you to

23 turn to Page 29.  This is now the second category of

24 violations that Mr. Cignarale addresses.  And this is

25 the incorrect denial of claims based on an illegal
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 1 preexisting condition exclusionary period.  Do you see

 2 that?

 3      A.  Yes.

 4      Q.  And in the question and answer starting on

 5 Page 29, Line 24, Mr. Cignarale compares the range of

 6 violations to which 790.035 applies to this specific

 7 category, correct?

 8      A.  Yes, that appears to be what he's saying.

 9      Q.  So when you testified a moment ago that

10 Mr. Cignarale did not, it seems, did not seem to

11 contrast his judgment of the harm with respect to any

12 other type of harm or other type of violations, in

13 light of the difference between, let's say, the passage

14 on Page 18 and the passage on Page 29 and 30, would you

15 agree that that represents a comparison -- a contrast

16 of the harms that flow from each of those two specific

17 categories of violations with other violations under

18 790.035?

19      MR. VELKEI:  Objection, vague.  The harm that can

20 flow or the harm that has flowed?

21      THE COURT:  Overruled.

22          But what you're pointing out is that, in one

23 situation on 18, he says it's of average seriousness,

24 and on Page 29, he says it's very serious?

25      MR. GEE:  Could we have a moment, your Honor?
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 1      THE COURT:  Yes.

 2      MR. STRUMWASSER:  Let me start over.

 3      THE COURT:  Okay.

 4      MR. STRUMWASSER:  Q.  On Page 18 Mr. Cignarale is

 5 asked how we would rate the severity of a claim denial

 6 of the kind of violation that he's addressing in the

 7 first category, right?

 8      A.  Yes.

 9      Q.  And he identifies factors specific to that

10 category, right?

11      A.  Yes.

12      Q.  And then on Page 29, he is asked to rate the

13 severity of a claim of the second category against the

14 range of violations to which 790.035 applies, right?

15      A.  Yes, that's the question.

16      Q.  And then let's turn to Page 40 just one more

17 time.

18          Page 40, we now are in the third category,

19 which is "Failure to give notice to providers of their

20 right to appeal to CDI."  And he is asked, starting on

21 Line 8 of Page 40, to rate the severity of a company's

22 failure to include in an EOP a notice of the provider's

23 right to appeal a contested or denied claim.

24          Do you see that?

25      THE COURT:  It's Lines 8, 9, and 10.
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 1      THE WITNESS:  Yes.

 2      MR. STRUMWASSER:  Q.  Do you see that?

 3      A.  Yes, I'm sorry.

 4      Q.  Then the answer starts on Line 11 and

 5 continues to 24, and Mr. Cignarale starts, "In

 6 comparison to the range of violations to which Section

 7 790.035 applies, I view" -- and then he lists the

 8 factors that go into his initial designation, his

 9 designation of the generic starting point, correct?

10      A.  Yes, generally.

11      Q.  Do you recall, there's a similar discussion

12 near the beginning of each of the categories of

13 violations in this testimony, correct?

14      A.  May I read his complete answers to this?

15      Q.  Absolutely, please.

16      A.  Okay.

17      Q.  Then my pending question was do you recall

18 that a very similar kind of discussion occurs near the

19 beginning of each category in which he's asked to rate

20 the severity, and he says in comparison to the range of

21 violations to which 790.035 applies.  And then he gives

22 his reasons -- his assessment of the severity for that

23 category, right?

24      A.  Yes, I agree that the first sentence of his

25 answer in those three sections, he weighs the severity,
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 1 if you will.

 2      Q.  Do you recall that the remaining categorical

 3 discussions for the roughly 130 pages I think that

 4 follow here, in each one of those categories, he is

 5 asked to rate the severity of the company's failure to

 6 comply with that requirement.

 7          And he answers with a comparison of the

 8 specific category of violations to all of the

 9 violations to which 790.035 applies, right?

10      A.  Yes.  Yes, in part.  I recall that that is

11 generally how he starts each section.  I can't say for

12 certain that he actually does each one without reading

13 his transcript.

14      Q.  Fair enough.

15      A.  But I would suggest that the discussions that

16 he -- discussions are a little bit different from

17 category to category.

18      Q.  Well, that's right because the violations are

19 different from category to category, right?

20      A.  No.

21      Q.  Would you agree that, taken together, each of

22 these questions about rating the severity in each

23 category with the range of violations under 035

24 represents a contrasting, in his judgment, of the harm

25 with respect to each type of violation that he is
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 1 addressing with other types of violations?

 2      MR. VELKEI:  Your Honor, can we have that read

 3 back?

 4      THE COURT:  Sure.

 5          (Record read)

 6      MR. VELKEI:  Assumes facts not in evidence.  The

 7 examiner has not established that there is a discussion

 8 of any harm in any of those categories.  There's simply

 9 the potential for harm, which is a very different

10 principle.

11      THE COURT:  Overruled.

12      THE WITNESS:  No.  Not exactly.  What I see him

13 doing is contrasting the degree of severity in the

14 first sentence of each of those sections, but not

15 necessarily contrasting the degree of harm, which is in

16 a factor in the regulation.

17      MR. STRUMWASSER:  Q.  In discussing the -- let's

18 just take the one on Page 40 because we have our

19 hymnals open to that page.

20          In addressing the degree of severity, he talks

21 about the harms that can flow from the violation,

22 right?

23      A.  Yes, in a hypothetical situation, yes.

24      Q.  Now, back to your report on Page 8, you

25 criticize Mr. Cignarale for applying unspecified
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 1 factors outside of Section 2695.12, right?

 2      A.  Can I either read this or have you show me the

 3 sentence?

 4      Q.  I'm sorry?

 5      A.  Could I either read this or have you show me

 6 to the section you're talking about?

 7      Q.  Yes.  We're talking about Page 8 -- I may have

 8 the wrong page, stand by.

 9          It's Slide 8 of your slide show.  I apologize

10 for that.

11      A.  Okay.

12      Q.  And the second first-level bullet, third

13 second-level bullet, you say, "He applies unspecified

14 factors outside of 2695.12," right?

15      A.  Yes.

16      Q.  What factors outside of 2695.12 did

17  Mr. Cignarale apply?

18      A.  We don't know.  He wasn't able to tell us.

19      Q.  Can you show us where in 1184 Mr. Cignarale

20 applies factors outside of 2695.12?

21      MR. VELKEI:  Asked and answered, argumentative.

22 The witness says Mr. Cignarale didn't identify, so how

23 could she undertake an analysis of going through his

24 report and saying where he applied unspecified factors?

25      THE COURT:  Can you read the question.



24639

 1          (Record read)

 2      THE COURT:  I'll allow it.

 3      THE WITNESS:  The reference in this slide was to

 4 his testimony in which he said he applied additional

 5 factors in addition to what's in 2695.12.

 6      THE COURT:  So it's not in 1184?

 7      THE WITNESS:  Correct.  And then he was not able

 8 to explain what those factors were.  That was in his

 9 testimony here in court.

10      MR. VELKEI:  To be clear, your Honor, just so the

11 record's clear, in 1184, he does reference other

12 factors.  He just -- it's hard to determine going

13 through the specific categories.

14      MR. STRUMWASSER:  I'm sorry.  Was that an

15 objection to a non-existent pending question?

16      THE COURT:  He said "unspecified factors."  We're

17 not talking about specified ones.  That's what this

18 says, "applies unspecified outside of 2695.12."

19      MR. VELKEI:  Understand.

20      THE COURT:  We don't find any in here.  It's in

21 his testimony that he used them, but he doesn't say

22 which ones or what they are.

23      THE WITNESS:  Yes, that bullet is based on his

24 testimony.

25      MR. STRUMWASSER:  Q.  In his written testimony,



24640

 1 right?

 2      A.  No, his testimony here at the hearing.

 3      Q.  Take a look at 1184, Page 5, please.  Top of

 4 Page 5, starting on Line 1

 5          "I will then adjust the generic placement

 6 upward or downward for the specific acts in this case,

 7 depending on evidence in the nature of mitigation or

 8 aggravation arriving at a per act penalty (or unit

 9 penalty).  This assessment will be informed by but will

10 not necessarily be limited to the considerations

11 specified in Regulation Section 2695.12."

12          Do you see that?

13      A.  Yes.

14      Q.  Is that the source of your contention that he

15 applied unspecified factors?

16      MR. VELKEI:  Asked and answered.

17      THE COURT:  Overruled.

18      THE WITNESS:  No.  The source was his testimony.

19 But this statement confirms that.

20      MR. STRUMWASSER:  Q.  Okay.  He says in his

21 written testimony that he will adjust a generic

22 placement up or down and that that process will be

23 informed by but not necessarily limited to the 2695.12

24 factors enumerated, right?

25      A.  Right.  That's what he says in his written
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 1 testimony.

 2      Q.  And he does not say that he has in fact ever

 3 applied -- in his written testimony, he does not say in

 4 fact that he ever applied factors outside of 2695.12,

 5 does he?

 6      MR. VELKEI:  Argumentative.

 7      THE COURT:  Overruled.

 8      THE WITNESS:  If you're asking me whether he

 9 applied additional factors other than those in 2695.12

10 in his written testimony, I would need to go through it

11 again.

12      MR. STRUMWASSER:  Q.  Okay.  So you don't recall

13 whether or not there was the application of additional

14 factors other than the 2695.12 factors in the written

15 testimony?

16      A.  I do not recall specifically if there were

17 specific factors he applied.  I do know there were

18 discussions of matters outside the factors in 2695.12.

19 But to the extent that he relied on those and applied,

20 I'd have to go back and read the testimony so I could

21 answer your question.

22      Q.  Okay.  Do you understand -- whatever else

23 Mr. Cignarale may have been saying in the passage we

24 just looked at on Page 5, do you understand him to be

25 saying that in his opinion, 2695.12 is not exhaustive
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 1 of all the factors that may be considered in setting a

 2 penalty?

 3      MR. VELKEI:  Vague as to "understand him to be

 4 saying."  Where?

 5      THE COURT:  Overruled.

 6      THE WITNESS:  Yes.  What I can -- I'm sorry.

 7          What I can tell you is that he says he's going

 8 to or may consider things other than what's in 2695.12.

 9      MR. STRUMWASSER:  Okay.  So, your Honor, I'm going

10 to show the witness an excerpt from Volume 204,

11 starting at 23578.  And I'm afraid I don't have copies

12 for everybody, but I think we can sort of tough it out.

13      MR. VELKEI:  Your Honor, could we have just a

14 minute just to find that.

15      THE COURT:  Sure.  Or if you want I could just

16 make copies.

17      MR. STRUMWASSER:  Thank you, your Honor.

18          (Judge momentarily leaves the bench and

19           returns)

20      MR. STRUMWASSER:  Q.  So feel free to review this.

21 I'm going to -- well, just go ahead and review this as

22 you see fit.

23      MR. VELKEI:  Your Honor, would it be okay to take

24 a break around 2:45 when Mr. Strumwasser is through

25 with his line of questioning?
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 1      THE COURT:  Sure.

 2      MR. STRUMWASSER:  Q.  Okay.  Let's look at 23578,

 3 top of the page.  Counsel asks him whether, in just

 4 describing his general methodology, he was not limiting

 5 himself to the factors set forth in 2695.12.  Do you

 6 see that?

 7      A.  Yes.

 8      Q.  And Mr. Cignarale confirms that that is

 9 correct.  He is, with the general methodology, limiting

10 himself.  Right?

11      A.  Yes, that's his answer.

12      Q.  And then the next question is:

13                         "What other factors are

14                    you applying, sir, besides

15                    those set forth in 2695.12?"

16          And his answer is:

17                         "I don't recall any."

18          And then Mr. Velkei says:

19                         "Okay.  As you sit here

20                    today, you don't recall what

21                    other factors you applied?"

22          And Mr. Cignarale says:

23                         "As I sit here today, I

24                    don't recall any particular

25                    analysis that I did regard to
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 1                    mitigation or aggravation or

 2                    any particular category,

 3                    whether there were any assumed

 4                    factors where that last

 5                    sentence would be applicable."

 6          Do you see that?

 7      A.  Yes.

 8      Q.  So Mr. Velkei then asks:

 9                         "So if I understand

10                    correctly, you would have to

11                    go back through all of your

12                    testimony to understand what

13                    other factors you may have

14                    applied outside of 2695.12?"

15          And Mr. Cignarale says:

16                         "Yes, I don't recall at

17                    this point that I did it in

18                    any instance, but I would have

19                    to review it."

20          Do you see that?

21      A.  Yes.

22      Q.  And then the question:

23                         "But fair to say you

24                    didn't limit yourself to those

25                    factors set forth in the
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 1                    regulation?"

 2          And the answer is:

 3                         "Going into the process,

 4                    correct."

 5          Do you see that?

 6      A.  Yes.

 7      Q.  Now, first of all, would you agree that

 8 nowhere in this passage -- nowhere in this portion of

 9 the transcript did Mr. Cignarale say that he actually

10 applied any factors outside of 2695.12 in this case,

11 correct?

12      A.  No, he doesn't say he didn't -- he didn't --

13 he applied specific other factors.  He said he didn't

14 limit himself to the factors in the regulation.

15      Q.  The question is do you agree that nowhere does

16 he say he actually did use any factors outside of

17 2695.12?

18      A.  If you're asking me whether he said those

19 exact words, the answer is no.  But he does say that he

20 didn't limit himself to those factors.

21      Q.  He also says, does he not, that he doesn't

22 recall at this point that he did it in any instance,

23 correct?

24      A.  Yes, he said that as well.

25      Q.  Did you see in your review of his testimony
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 1 any evidence that, in executing his methodology,

 2 Mr. Cignarale actually relied on any factors outside of

 3 Point 12 in this case?

 4      MR. VELKEI:  Asked and answered.

 5      THE COURT:  Can you read the question back?

 6          (Record read)

 7      THE COURT:  I'll allow it.

 8      THE WITNESS:  Yes, I read this sentence, and it

 9 says that he did not limit himself to those factors, as

10 saying that.  And that would be consistent with his

11 written testimony when he said he may consider other

12 factors.

13      MR. STRUMWASSER:  Q.  What factors did you see him

14 apply that are outside of Point 12?

15      MR. VELKEI:  Argumentative, asked and answered.

16      THE COURT:  Overruled.

17      THE WITNESS:  He didn't specify those.

18      MR. STRUMWASSER:  Q.  And setting aside his

19 reservation of his position that, as a general

20 methodological matter, he could have consulted Point

21 12, what evidence do you have that he specifically

22 applied any factors outside of 12 in this case?

23      MR. VELKEI:  Asked and answered, argumentative.

24      THE COURT:  Could you read the question back.

25          (Record read)
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 1      THE COURT:  I'm going sustain the objection.

 2 That's what she just told you.

 3      MR. STRUMWASSER:  I'm sorry?

 4      THE COURT:  I'm going to sustain the objection.

 5 That's what she just told you.  There isn't anything in

 6 particular that she can articulate, but he said that in

 7 general he had the right to do that.

 8      MR. STRUMWASSER:  Q.  Do you see Mr. Cignarale

 9 saying that, if he had, he would have been able to find

10 it in a review of his testimony; he would have been

11 able to find what other factors he may have applied

12 outside of 2695.12?

13      A.  Yes, I believe in his answer on Line 20, he

14 says he doesn't recall, he'd have to go back and look

15 at the testimony.

16      Q.  Do you take that as an indication, if one

17 looked at his testimony, one would find any such

18 factors?

19      A.  Presumably.

20      MR. STRUMWASSER:  This is probably a good time for

21 a break, your Honor.

22      THE COURT:  Okay.

23          (Recess taken)

24      THE COURT:  Okay.

25      MR. STRUMWASSER:  Q.  Ms. Stead, in your report,
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 1 you claim that using the generic penalty methodology as

 2 a starting point, quote, "assures that the penalty

 3 ultimately assessed from this methodology will be

 4 significantly higher than any penalty ever previously

 5 assessed in California."

 6          Do you recall saying that in your report?

 7      A.  Could you point me to the page?

 8      Q.  Sure.  Page 3, the second paragraph of

 9  Section A, last sentence of that paragraph.

10      A.  Yes.

11      Q.  Now, Mr. Cignarale's testimony is premised on

12 finding a per-act penalty, or what he calls a unit

13 penalty, and multiplying that by the number of acts in

14 violation, correct?

15      A.  Yes, with respect to the termination of the

16 generic penalty.

17      Q.  What's the basis of that statement?

18      A.  When he comes up -- I -- may I have the

19 question read back?

20      Q.  Tell you what, let's try and do it again.  I

21 think there may have been a miscommunication here.

22          Mr. Cignarale's methodology was to come up

23 with a unit penalty and multiply it by the number of

24 acts in violation to which that unit penalty would

25 apply, correct?
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 1      A.  Yes.  You mean the generic penalty being the

 2 unit penalty for a violation?

 3      Q.  Do you have 1184, his testimony?

 4      A.  Yes.

 5      Q.  Let's go back to Page 4.  The bottom

 6 paragraph, partial paragraph.

 7          It says, "I will first identify how the acts

 8 constitute a violation of 790.035 and applicable regs,"

 9 and then he'll develop his generic starting point,

10 right?

11          Then if we flip over to the top of 5, "I will

12 adjust the generic placement upward or downward for the

13 specifics acts of this case, depending on the evidence

14 and the nature of mitigation or aggravation, arriving

15 at a per-act penalty (or unit penalty)."  Do you see

16 that?

17      A.  Yes.

18      Q.  So just so we're all on the same page here --

19 looks at the category of violations and starts with a

20 starting point, generic penalty.  He adjusts it for

21 aggravation or mitigation under the regulation.  And

22 the consequence of that, after he's adjusted the

23 generic number to some other number, is what he calls a

24 unit penalty, right?

25      A.  Yes, I believe that's correct.
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 1      Q.  And then that unit penalty is multiplied by

 2 the number of acts in violation in that category,

 3 correct?

 4      A.  Yes, I believe that's how he did it.

 5      Q.  And then I just want to make sure to sort of

 6 distill the dispute here.  Setting aside how

 7 Mr. Cignarale selects the unit penalty and what the

 8 number of violations is that he then multiplies that

 9 by, the logic of multiplying the unit penalty times the

10 number of acts in violation, you don't have any

11 objection to that part of the methodology, do you?

12      MR. VELKEI:  Objection, vague.

13      THE COURT:  Overruled.

14      THE WITNESS:  I'd still have objections to the

15 generic penalty, the creation of that from which the

16 specific amount in this case is derived.

17      MR. STRUMWASSER:  Q.  Yes, I understand.  You've

18 been very clear.  You disagree with the way he gets at

19 the generic penalty because of its reliance on the

20 generic starting point, right?

21      A.  Right.

22      Q.  Now, I'm just trying to set that dispute

23 aside.  Not asking you to abandon it, just setting it

24 aside.

25          However it is he gets to a unit penalty, you
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 1 don't have any methodological objection to his

 2 multiplying the unit penalty, whatever it may be, by

 3 the number of acts in violation, right?

 4      MR. VELKEI:  Objection, vague.  Is she asking him

 5 to check his math?  I mean, is it the multiplication of

 6 one number by another?

 7      THE COURT:  Overruled.

 8      THE WITNESS:  Yes and no.  I understand the

 9 process in general.  I don't agree with how he's

10 calculated acts necessarily.  And more importantly,

11 whatever he did in that first part of this process he

12 seems to disregard and then makes a recommendation that

13 is simply a number that feels right to him.

14      MR. STRUMWASSER:  Q.  We'll get to all that.  But

15 I'm just trying to say, was it -- in your opinion, is

16 it an error to arrive at the aggregate penalty by

17 category by multiplying the number of acts in violation

18 times a unit penalty?

19      THE COURT:  And the act could be one.

20      MR. STRUMWASSER:  Where the act could be one, or

21 it could be a large number, whatever it is.

22      Q.  And I'm asking you that question independent

23 of how he got to the unit penalty and how he got the

24 number of acts.  I'm just saying once -- this is all

25 about what the judge is going to do.



24652

 1          At some point, she is going to decide the

 2 number of acts in violation in a given category, if

 3 any, and the unit penalty, if any, under Mr.

 4 Cignarale's recommendation.  So I guess I'm asking you,

 5 within each category, would you consider it to be

 6 incorrect to multiply the unit penalty that the Judge

 7 adopts by the number of acts in violation that she

 8 adopts?

 9      MR. VELKEI:  Your Honor, would it be possible to

10 just read that question back?

11      THE COURT:  It's not that complicated.  Is there

12 some problem that you're having with the -- if I find

13 that they committed five acts of a violation of 790

14 point whatever, 03, and I, after however we get there,

15 I think it should be $1,000 per act, do I multiply --

16 do you have any problem with my multiplying times

17 whatever --

18      MR. STRUMWASSER:  Five.

19      THE COURT:  -- five and coming up with a $5,000

20 penalty?

21      THE WITNESS:  My answer is no generally, but there

22 are other things to consider.  And the first one, of

23 course, is whether any penalty at all is necessary, and

24 the second is to consider whether it's an act or a

25 practice even under 790.035.
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 1      MR. STRUMWASSER:  Understood.

 2      Q.  All right.  Now, when you said in the passage

 3 I quoted before that his starting point assures that

 4 the penalty ultimately assessed from this methodology

 5 would be significantly higher than any penalty

 6 previously assessed in California, you're not saying

 7 that the per-act penalty proposed by Mr. Cignarale was

 8 significantly higher than any other penalty assessed in

 9 California, are you?

10      A.  No, because it's difficult to know where that

11 per-act penalty came from, even the generic one.  It

12 was determined by Mr. Cignarale on the basis of his

13 experience, which seems to be a bit limited when it

14 comes to enforcement actions against health insurance

15 companies.

16          He didn't avail himself of the benefit of

17 others with experience in the Department or

18 institutional knowledge.  So we don't know the basis of

19 how he determined the appropriate generic penalty for

20 any specific violation.

21      MR. STRUMWASSER:  Your Honor, may I have the

22 question read back?  I don't think I got an answer.

23      THE COURT:  Sure.

24          (Record read)

25      MR. VELKEI:  And, your Honor, she answered no
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 1 because she doesn't know -- because she didn't know how

 2 he came up with the number because she didn't know how

 3 he evaluated it.

 4          So she did answer the question.  I'm not

 5 sure...

 6      THE COURT:  You're asking if there's any

 7 disagreement that the per-act penalty should be between

 8 zero and 5,000 or zero and 10,000 or --

 9      MR. STRUMWASSER:  Let me clarify this.

10      THE COURT:  All right.

11      MR. STRUMWASSER:  The witness has testified that

12 the aggregate penalty that Mr. Cignarale is proposing

13 is higher than anything ever done in California.

14      THE COURT:  Okay.

15      MR. STRUMWASSER:  I'm asking her to confirm that

16 she has no reason to -- she is at least not maintaining

17 that the unit penalty, the penalty he has proposed per

18 violation is higher than anything in California

19 previously.

20      MR. VELKEI:  And she said she's not in a position

21 to evaluate that because she doesn't know where he got

22 the number from.  It's not based on sort of any -- the

23 answer's right there, no, because he didn't know where

24 that per-act penalty came from, even the generic one.

25 It was determined by Mr. Cignarale on the basis of his
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 1 experience.

 2      THE COURT:  So the per-act penalty for one

 3 violation is $1,000.

 4      MR. STRUMWASSER:  Right.

 5      THE COURT:  And you're asking her if she has any

 6 reason to believe that that's greater than any other

 7 per-act penalty ever given in California --

 8      MR. STRUMWASSER:  Exactly.

 9      THE COURT:  -- by the California Department of

10 Insurance.

11          Do you understand that question?

12      THE WITNESS:  Yes.  And -- yes.  I -- the answer

13 is we don't know exactly how he came up with that

14 number.  It doesn't appear to be based on precedent, so

15 it could very well be higher than what the Department

16 imposed for similar acts or violations in other cases.

17          He did mention in his written report that his

18 approach to determining a penalty is going to be one to

19 make sure the industry knows that they're going to

20 impose significant penalties.  So one might infer from

21 that that this would be higher on a per-act basis than

22 any other case.

23          In addition, when we're talking about the

24 overall number of course it depends on the number of

25 violations.  And his statement that this case is so
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 1 much worse, that, of course, goes to the methodology

 2 that the Department used in calculating and

 3 determining, identifying a number of violations.

 4      MR. STRUMWASSER:  Q.  Ms. Stead, do you know what

 5 the per-act penalty Mr. Cignarale proposed was for the

 6 first category of violations, PacifiCare's incorrect

 7 denial of claims due to failure to maintain COCCs on

 8 file?  Do you know what his unit penalty was for that

 9 category?

10      A.  No, not without referring to his report.

11      Q.  By all means.  That was going to be our next

12 question.

13      THE COURT:  It is in a -- like a table somewhere,

14 right?

15      MR. STRUMWASSER:  Exactly.

16      Q.  Take a look at Page 172, Ms. Stead.

17      A.  Okay.

18      Q.  All right?  So the answer to my question is

19 $6,132, right?

20      A.  That's what's on this chart, yes.

21      Q.  And he arrives at his aggregate penalty for

22 that category of $11,031,350, right?

23      A.  Yes.

24      Q.  And that is simply $6,132 multiplied by 1,799

25 acts in violation, correct?
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 1      A.  I didn't do the math, but I'm going to presume

 2 that the answer is yes.

 3      Q.  Fine.  I want to focus your attention on that

 4 last column of the table on 172.  We have here the unit

 5 penalty for each category, right?

 6      A.  Yes.

 7      Q.  And I'm not asking you whether you agree with

 8 it.  I'm not asking you what you thought about how he

 9 got there.

10          I'm asking you whether you know whether or not

11 in California there has been a penalty imposed on a --

12 on any other insurer larger than any number in this

13 column.

14      MR. VELKEI:  That's vague, but it sounds --

15      THE COURT:  Per unit?

16      MR. STRUMWASSER:  Per unit, yes.

17      MR. VELKEI:  It's asked and answered, your Honor.

18 She's --

19      THE COURT:  Overruled.

20      THE WITNESS:  I'm sorry.  For any violation or --

21 assuming --

22      MR. STRUMWASSER:  Q.  Well, let's take the biggest

23 one.  The biggest one is in fact the first row, right?

24      A.  I'm sorry.  I don't know what you mean by

25 "biggest."
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 1      Q.  The biggest average unit penalty in this table

 2 on 172 is $6,132, correct?

 3      A.  Yes, on this page, yes.

 4      Q.  I'm asking you whether you know of your own

 5 knowledge that that is the largest amount any insurer

 6 has ever been ordered to pay for a single act in

 7 violation of 790.03.

 8      A.  No, I don't know that.  But what we do

 9 understand from Mr. Cignarale's testimony is that

10 whatever this number derived from is something he came

11 up with on his own.

12      Q.  Okay.  So you have said that the ultimate

13 aggregate penalty will be significantly higher than any

14 penalty assessed in California, but you are not

15 contending, are you, that the average penalty per

16 violation, as Mr. Cignarale has recommended, would be

17 significantly higher than any penalty previously

18 assessed in California?

19      THE COURT:  She just said she doesn't know.

20      MR. STRUMWASSER:  Fair enough.

21      Q.  Now, you would agree that the number of acts

22 in violation is a factor in determining the aggregate

23 penalty, right?

24      A.  I agree -- yes, I agree that the number of

25 acts or practices can be -- is a factor.
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 1      Q.  Are you aware of any other enforcement action

 2 taken by CDI in which it uncovered as many acts in

 3 violation of the law as it has alleged here?

 4      MR. VELKEI:  Can we have an understanding that

 5 "acts in violation" means just the number of charges,

 6 the violations alleged here?

 7      THE COURT:  I'm not sure -- I'm not sure what the

 8 objection is.

 9      MR. VELKEI:  Objection, vague.

10      THE COURT:  But I think it's a problematic

11 question.

12      MR. STRUMWASSER:  Your Honor, the 790.035

13 specifies that the zero to 5,000, zero to 10,000 are

14 charged per act in violation.

15      THE COURT:  Right.  But -- hold on one second.

16          So why that's a problematic question is

17 because what she's saying is when she says "acts or

18 practices," that she's not going to concede to you that

19 every one of these is a violation of 790.03.

20      MR. STRUMWASSER:  I understand that.  I'm just

21 asking her whether she would agree that CDI has never

22 before alleged this many acts in violation.  That's all

23 I'm saying.  What the legal significance of that is, I

24 suppose we can argue.

25      THE COURT:  But you're not asking her to agree
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 1 that those are the number of acts?

 2      MR. STRUMWASSER:  No.

 3      MR. VELKEI:  For purposes of 790.035.

 4      THE COURT:  Any of that.

 5      MR. STRUMWASSER:  Right.

 6      MR. VELKEI:  Okay.

 7      MR. STRUMWASSER:  Just to clarify further, your

 8 Honor, I guess the statutory language you have now

 9 consulted says zero to 5,000 for each act.

10      THE COURT:  Correct.

11      MR. STRUMWASSER:  Or zero to 10,000 for each act

12 or practice.  Excuse me.  It's both.  It's for each

13 act, or if the act or practice was willful, then 10,000

14 for each act.

15      MR. VELKEI:  But it also refers on the top to an

16 act or practice, so --

17      THE COURT:  But it has to be a violation of

18 790.03 -- that's what she testified before -- before

19 you can even get there.

20      MR. STRUMWASSER:  No, understood.

21      MR. VELKEI:  But your Honor, there also is

22 ambiguity or there is disagreement about what

23 constitutes one act or practice for purposes --

24      THE COURT:  I understand that.  But I'm just

25 trying to make sure that, when she answers the
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 1 question, you're not asking her to agree to things

 2 she's not going to agree to.

 3      MR. STRUMWASSER:  I'm taking baby steps here.  All

 4 I want is an agreement that the Department has never

 5 before alleged anything like 900,000 acts in violation.

 6      THE COURT:  All right.  If you know.

 7      THE WITNESS:  The answer is no, I'm not aware of

 8 any case in which the Department has alleged this

 9 number of violations, nor am I aware of any case in

10 which the Department used the examination techniques,

11 investigative techniques, the complaint handling

12 techniques in order to identify this number of

13 violations.

14          And I believe that that all contributes to the

15 number we're seeing in the case, the number of

16 violations I mean.

17      MR. STRUMWASSER:  Q.  Okay.  Now, you are leveling

18 this criticism of Mr. Cignarale's methodology.  Is it

19 not the case, Ms. Stead, that the number of acts in

20 violation that he employs in his testimony was not

21 his -- derived by Mr. Cignarale but rather were given

22 to him as assumptions?

23      A.  Yes, I agree that he relied on a lot of

24 assumptions in his written testimony.  But I suppose I

25 would hope that the numbers that are in there are the
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 1 numbers the Department has derived and identified

 2 through its regulatory efforts.

 3      Q.  Regulatory and adjudicatory, right?

 4      A.  Yes, if you count discovery as part of the

 5 investigation and examination of a company.  Normally I

 6 would expect that to have been done before charges are

 7 filed.

 8      Q.  But my question was the number of acts in

 9 violation that Mr. Cignarale used in his testimony, the

10 number, just for simplification sake, the number of --

11 in the first numeric column on 172 and 173, he was not

12 the Department witness on that.  He was given those

13 numbers as assumptions, correct?

14      A.  Yes, for purposes of this report, I understand

15 he was given these assumptions.  But it was still his

16 operating division that was responsible for doing the

17 examination.

18      Q.  Now, you testify in your -- you testified that

19 Mr. Cignarale's starting point is in excess of

20 $1 billion, correct?

21      A.  Yes.

22      MR. STRUMWASSER:  I'm going to distribute a copy

23 of Exhibit 5668.  Your Honor, my understanding is 5668

24 is marked not admitted yet.

25      THE COURT:  Okay.  And it's a little bit
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 1 misleading because once -- we talked about this, I

 2 think.  1,273.60 million is 1 billion, 273 --

 3      MR. VELKEI:  Your Honor, that's a standard

 4 statutory reference to a billion dollars.  It's not

 5 misleading.  It's just something that's utilized in

 6 financial reports.  It's pretty standard in public --

 7      MR. STRUMWASSER:  Lets confirm, and I'll --

 8      THE COURT:  Is that correct?

 9      MR. STRUMWASSER:  Q.  Ms. Stead, you understand

10 that the lower case "m" here in each case refers to

11 millions of dollars -- on Pages 2 and 3 of this

12 exhibit?

13      A.  Right.  But this number would be 1.273

14 billion.

15      Q.  Correct.  Let me know when you're ready.

16      A.  All right.

17      Q.  Have you seen this exhibit before?

18      A.  I'm not sure.

19      Q.  So on the first page -- and this is a

20 PacifiCare exhibit, so I'm not vouching for anything

21 here, but the representation is that the generic total

22 was 1 billion 273.6 million dollars.  Do you see that?

23      A.  Yes.

24      Q.  After the application of adjustments, it was

25 $1,290,150,000, right?  Do you understand that?
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 1      A.  Yes.

 2      Q.  And your point was that, even before

 3 application of the adjustments, Mr. Cignarale's

 4 recommendation penciled out to over a billion dollars,

 5 right?

 6      A.  Yes.

 7      Q.  Now let's take a look at the second page of

 8 this exhibit.  And this shows how PacifiCare got the

 9 1.273.6 -- 1 billion 273.600 million-dollar figure in

10 the third column, right?  Excuse me.  In the fifth

11 numeric column, right?

12      A.  The last number in the last column?

13      Q.  Yes, the last number in the right column.

14      A.  Yes.

15      Q.  And the second to last number with the heading

16 "Generic Average," that represents Mr. Cignarale's

17 starting point, correct?

18      A.  I don't know exactly what this chart was

19 prepared for or what that column is supposed to mean.

20      MR. STRUMWASSER:  I wonder if we might ask for a

21 stipulation that the generic average column represents

22 PLHIC's representation of Mr. Cignarale's starting

23 point?

24      MR. VELKEI:  That is a different document, so, no,

25 I won't stipulate to that.  What this is designed to do
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 1 is, if you take the generic numbers that Mr. Cignarale

 2 came up with, apply the designations of willful and

 3 non-willful, what that number would be with and without

 4 applying the aggravating and mitigating circumstances

 5 under the 2695.12.

 6          So in other words, take the generic averages,

 7 assess whether it's willful or non-willful.  You get a

 8 number of $1.27 billion before you even look, before he

 9 even looked at the 2695.12 factors.  And when he

10 actually looks at them, it doesn't make a material

11 difference in that number.

12          So this is not "at the starting point" slide,

13 if that's what you're looking for.  I'm happy to see if

14 I can find it to you.

15      MR. STRUMWASSER:  We'll work with this.

16      Q.  Ms. Stead, did you understand what Mr. Velkei

17 just said?

18      A.  I think so.

19      Q.  Okay.  Then if you turn to the third page, the

20 last page of this exhibit, the third to last column is

21 the same generic average penalty.  And the second to

22 last column is the significant average penalty.  Right?

23      MR. VELKEI:  I think that's getting a little bit

24 confused.  Are you on the first slide or the second

25 slide?  I'm sorry.
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 1      MR. STRUMWASSER:  I'm on the last page.

 2      MR. VELKEI:  Would you mind repeating that?

 3          Forgive me, your Honor.

 4      MR. STRUMWASSER:  I'll just do it -- the third to

 5 last column, with the heading "Generic Average

 6 Penalty."

 7      Q.  Those are the same values as generic values on

 8 the preceding page, right?

 9      A.  Yes, they appear to be.

10      Q.  Okay.  And then the column to the right,

11 "Cignarale Average Penalty" is his number -- is

12 Mr. Cignarale's unit penalty.  Do understand that?

13      A.  Yes, if by "unit penalty" you mean the number

14 he was applying per violation type after applying the

15 factor for PacifiCare.

16      Q.  Right.  That was -- you saw that that was how

17 he defined "unit penalty" right?

18      A.  Right.  But there just seem to be some missing

19 numbers here that I'm not sure about.

20      Q.  What do you think is missing?

21      A.  Under the COCC maintenance failures, there are

22 two generic average penalty numbers and then nothing to

23 the right.

24      Q.  I will just represent to you that those two

25 categories were the first and second categories in his
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 1 testimony.  They just happen to have the same values at

 2 the end of the column.

 3      A.  Thank you.

 4      Q.  So, Ms. Stead, would you agree that the unit

 5 penalties in several of these categories change

 6 significantly from -- by applying the adjustments from

 7 2695.12?

 8      A.  No, not significantly.

 9      Q.  Let's take a look at Page 2 of this exhibit,

10 the before.  Let's look at the incorrect pre-ex

11 denials.  Okay?

12      A.  Okay.

13      Q.  And feel free to confirm, if you would like,

14 that the number of violations between Page 2 and Page 3

15 does not change.  Do you see that?

16      A.  Yes.

17      Q.  And neither -- neither does anything --

18 neither does the willfulness answer and neither does

19 the generic percent.

20      A.  Okay.

21      Q.  Before application, the number for that

22 category for the three examples in that category is

23 $19.33 million, correct?

24      A.  Yes.

25      Q.  And on Page 3, the corresponding number after
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 1 application of the aggravation and mitigation factors

 2 is 11.81 million, right?

 3      A.  Million or billion?

 4      Q.  Million.

 5      MR. VELKEI:  Million.

 6      THE WITNESS:  Yes.

 7      MR. STRUMWASSER:  Q.  And would you accept that

 8 that's a reduction of about 39 percent?

 9      A.  That math in my head is not my forte.

10      Q.  No, of course not.  Now, would you agree that

11 a 39 percent reduction of the unit penalty upon

12 application of the aggravation and mitigation factors

13 was a significant change?

14      A.  Yes, for that particular factor.  But these

15 others go up, or the change is very, very slight.  And

16 we know that the overall total penalty is -- has gone

17 up.  And --

18      Q.  Okay.  One more example.  Let's take a look at

19 the UCSF inaccurate payments category.  Rather than --

20          Oh, yeah, EOPs for the IMR language.  My notes

21 are off here.  Are you with me?

22      THE COURT:  You mean EOBs?

23      MR. STRUMWASSER:  EOBs for IMR language.

24      THE COURT:  Okay.

25      MR. STRUMWASSER:  Q.  That's -- the before number



24669

 1 is 347.33 million, right?

 2      A.  Okay.

 3      Q.  And the after number is 225.76 million, right?

 4      A.  Yes.

 5      Q.  I'll tell you it's a reduction of $120

 6 million, right?

 7      A.  Yes, roughly.

 8      Q.  It wouldn't be fair to call that reduction --

 9 to say of that reduction that the starting point did

10 not barely change.

11      MR. VELKEI:  Objection, vague, assumes facts not

12 in evidence.  This is not reference to the starting

13 point.  I've already clarified that subject.

14      THE COURT:  Can you reread the question.

15          (Record read)

16      THE COURT:  I'm not sure that relates correctly to

17 what this is the starting point on here as opposed to

18 the general starting point.

19      MR. STRUMWASSER:  Q.  Let me just say this.

20          If it is in fact the case, you used the phrase

21 generic starting point, right?  You used that in your

22 own report, right?

23      A.  No, I talk about the starting point.  Not

24 generic starting point.

25      Q.  Take a look at Page 3 of your report, bottom
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 1 paragraph, second row.

 2      A.  Okay.  "First he derived a generic starting

 3 point based on his experience."

 4      Q.  Then you say, "Remarkably, that figure barely

 5 changes, even after he said he applied the factors in

 6 Section 2695.12 to the evidence in this case," right?

 7      A.  Yes.

 8      Q.  And you illustrate that by a comparison of the

 9 two numbers, the two large numbers on the first page of

10 5668, 1.273 point 6 billion and 1.290 point 5 billion,

11 right?

12      A.  Yes.

13      Q.  On the second page of that, we have the

14 categorical breakdown of those two numbers, second and

15 third page, right?

16      A.  Yes.

17      Q.  And I'm asking you whether you think a change

18 from $347.33 million for the generic number to

19 $225.76 million after the application of the 25 --

20 2695.12 adjustments, whether that is barely changed.

21      A.  No, there is a degree of change there.  He

22 also gave a quantity discount for the number of forms.

23          But at the end of the day, what the insurance

24 company is faced with paying is that bottom number.  So

25 the difference that's really at issue is between the
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 1 1 million 273 billion dollars -- I mean 1.29

 2 billion-dollar number.  That's really where you look at

 3 the distinction.

 4      Q.  Aggravation and mitigation in response to

 5 evidence, that's something that can increase or

 6 decrease the total penalty, right?

 7      A.  If by that you mean applying the factors in

 8 the regulation, yes, I agree that the application of

 9 those factors could affect the penalty for a particular

10 licensee.

11          But I don't understand where it would go;

12 upward or downward from what?  From a generic penalty

13 that's not provided for in the regulation?

14      Q.  Well, we know what we're comparing here.  You

15 are the one who compared the generic number to the

16 post-factors unit penalties, right?

17      A.  Yes.

18      Q.  And I'm asking you whether that process of

19 applying the regulatory factors could be -- was a -- is

20 a process that logically can either increase or

21 decrease the unit penalty from the generic selection?

22      MR. VELKEI:  Your Honor, objection, vague and

23 relevance.  The witness testified that she doesn't

24 think that these should be treated as aggravating or

25 mitigating factors on the sum number.  There should be
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 1 a sum number, sum number off of which it goes up or

 2 down.  Those are factors that one considers in an

 3 individual circumstance to assess penalties.  That was

 4 just her prior answer.

 5          (Record read).

 6      THE COURT:  I'll allow it.

 7      THE WITNESS:  I'm sorry could you read that back

 8 one more time?

 9          (Record read)

10      THE WITNESS:  My answer is no because I do not see

11 anything in 2695.12 or 790.035 that allows a creation

12 of a generic penalty.

13          The factors in the regulation are applied to

14 determine whether a penalty is required and, if so,

15 what the amount of that penalty should be, not what the

16 amount of a generic penalty needs to be but what the

17 amount of a penalty should be applied to an individual

18 licensee.

19      MR. STRUMWASSER:  Q.  Ms. Stead, your position on

20 that is clear, and I wasn't asking it for that purpose.

21 I'm simply addressing your comment that, in going from

22 the generic to the unit penalty, the number barely

23 changed.

24          And in that connection, I'm asking you

25 whether, first, the process of applying the regulatory
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 1 factors in Point 12 has the potential in any given

 2 instance to increase or decrease the penalty.  Or to

 3 put it differently -- let me do it this way.  The

 4 factors in Point 12 are variously factors in

 5 aggravation or mitigation.  Correct?

 6      MR. VELKEI:  Asked and answered.

 7      THE COURT:  Overruled.

 8      THE WITNESS:  While it doesn't say that directly,

 9 one could infer, for example, the factor of harm.  If

10 there is widespread significant harm, as a regulator,

11 that's going to appear far worse than if you have

12 something that doesn't create a lot of harm, including

13 some missing language on forms potentially.  So I'm not

14 sure I would say aggravating and mitigating.

15      MR. STRUMWASSER:  Q.  You're not familiar with

16 those terms in administrative law in opposing

17 penalties, the aggravating and mitigating

18 circumstances?

19      A.  I've actually seen those used more in criminal

20 cases.

21      Q.  Okay.  Let's take a different factor.

22 Presence or absence of good faith, you saw that in the

23 reg, right?

24      A.  It's in one of them.

25      Q.  Yes.
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 1      A.  I'd like to look at the regulation, if you

 2 want to ask me about it.

 3      Q.  Of course.

 4      THE COURT:  It's 2, No. 2.

 5      MR. STRUMWASSER:  Q.  Do you see that in

 6 Subsection (a)11?

 7      A.  Yes.

 8      MR. VELKEI:  It's (a)11, not 2 in this case.

 9      THE COURT:  It's the second numbered paragraph

10 after (a).  Right?

11      MR. STRUMWASSER:  Q.  Do you have 2695.12 in front

12 of you?

13      A.  I do.

14      Q.  Subsection (a), "In determining," and so on?

15      A.  Yes.

16      Q.  And then we have Subsections 1 through?

17      THE COURT:  1 through 14.  So...

18      MR. STRUMWASSER:  Q.  And No. 11 is, "Whether

19 under the totality of the circumstance, the licensee

20 made a good faith attempt to comply with the provisions

21 in the subchapter"?

22      A.  Yep.

23      Q.  And if in fact the licensee did make a good

24 faith attempt to comply, that would militate in favor

25 of a lesser penalty, right?
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 1      A.  Correct, lesser or no penalty.

 2      Q.  Well, "no" is a lesser number, right?  And if

 3 in fact the licensee did not make a good faith attempt

 4 to comply, that would militate in favor of a higher

 5 penalty, right?

 6      A.  Yes.  Generally, I think that's how a

 7 regulator would consider that factor.

 8      Q.  Okay.  And would you agree that, when

 9 Mr. Cignarale applied the Point 12 factors to his

10 generic determinations -- so I understand you have an

11 objection to using generic determinations.  But would

12 you agree that, when he did that, in a number of the

13 categories, it materially increased or decreased the

14 penalty that would have been there, the unit penalty

15 that would have been used for that category had he not

16 engaged in the analysis under Point 12?

17      A.  Yes.  But, no, I'm not sure I can agree with

18 the word "material," but there were changes for

19 specific categories.

20          However, the overall final number, which is

21 the number that the insurance company would end up

22 paying doesn't change that significantly.

23      Q.  How would you describe a 39 percent reduction?

24 Is that -- if you don't like "material," what adjective

25 would you use for that reduction?
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 1      MR. VELKEI:  Asked and answered.

 2      THE COURT:  Overruled.

 3      THE WITNESS:  With respect to that one type of

 4 violation, 39 percent on its face seems somewhat

 5 significant.

 6      MR. STRUMWASSER:  Q.  Somewhat --

 7      A.  But that's not where the analysis needs to

 8 stop.  At the end of the day, it's the final number

 9 that's being imposed as a penalty against the company

10 that counts.

11      Q.  Mr. Cignarale applied the Point 12 factors not

12 on the aggregate number but on the category-by-category

13 numbers, correct?

14      A.  Yes, he did.

15      Q.  So it would not be fair to say, would it, that

16 in applying the Point 12 factors, they barely had any

17 change as he applied them?

18      MR. VELKEI:  Argumentative.

19      THE COURT:  Sustained.  Now you're arguing with

20 the witness about her opinion.

21      MR. STRUMWASSER:  Okay.  This is probably a good

22 place, your Honor.

23      THE COURT:  10:00 o'clock.

24          (Proceedings recessed at 3:50 p.m.)

25
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 1 Friday, March 2, 2012               10:07 o'clock a.m.

 2                         ---o0o---

 3                   P R O C E E D I N G S

 4      THE COURT:  This is on the record before the

 5 Insurance Commissioner of the State of California in

 6 the matter of PacifiCare Life and Health Insurance

 7 Company.  This is OAH Case No. 2009061395, Agency

 8 No. UPA 2007-0000.

 9          Today's date is March 2nd, 2012.  Counsel are

10 present, and we're continuing the cross-examination of

11 Ms. Stead.

12      MR. STRUMWASSER:  Thank you, your Honor.

13                       SUSAN STEAD,

14          called as a witness by the Respondent,

15          having been previously duly sworn, was

16          examined and testified further as

17          hereinafter set forth:

18      CROSS-EXAMINATION BY MR. STRUMWASSER (resumed)

19      MR. STRUMWASSER:  Q.  Good morning again,

20 Ms. Stead.

21      A.  Good morning.

22      Q.  Would you mind turning to your report, 5707.

23 And on Page 3, in your discussion of the penalty

24 methodology, you criticize Mr. Cignarale's assessment

25 of the generic severity of the recommended penalty
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 1 because, according to you, he didn't use any

 2 quantitative measures.  Do you see that?

 3      THE COURT:  Can you remind me of the page again?

 4 I'm sorry.

 5      MR. STRUMWASSER:  Sure.  Page 3, the third full

 6 paragraph, second sentence.

 7          "First he, based on his 'experience,'" in

 8 quotes, "without using any quantitative measures."

 9      THE WITNESS:  Yes, I see that.

10      MR. STRUMWASSER:  Q.  Quantitative measures of

11 what?

12      A.  This really goes to what I explained before,

13 that he -- whatever the number was he chose for a

14 penalty for a specific type of violation was based on

15 something he seemed to think was appropriate based on

16 his experience.

17          This also goes to the fact that he didn't

18 avail himself of the institutional knowledge within the

19 Department with prior valuations of that kind of

20 conduct and what the appropriate penalty may have been

21 in the past.

22      Q.  Now, what he did in selecting a generic

23 starting point was to assign a percentage between zero

24 and 100 percent to a given category of violations based

25 on severity, right?
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 1      A.  Yes, generally.

 2      Q.  And then he would have that percentage applied

 3 to either the zero-to-5- or the zero-to-10,000 range,

 4 correct?

 5      A.  Yes.

 6      Q.  Okay.  Now, the percentage itself, where he

 7 put it in the range, the outcome is quantitative,

 8 right?

 9      A.  Yes, a percentage of something would be

10 quantitative.

11      Q.  So are you saying that he should have used

12 numbers to get that quantity?

13      A.  What I'm saying is he should have looked at

14 what the Department has done, how they have approached

15 penalty for those kinds of violations in the past.

16 Although, frankly, I don't think there should have been

17 a determination of a generic penalty anyway, given what

18 the statute and regulation provides.

19      Q.  I understand your point on that.  And I

20 appreciate you making that distinction.  And I'd like

21 you to set that aside.  You're clear on that.  We'll

22 talk about that some more.

23          But assuming that he was going to pick a

24 generic starting point, I understand you'd be saying,

25 in addition, you object to his lack of a quantitative
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 1 measure; is that right?

 2      A.  Yes, and lack of consideration of the

 3 Department's valuation, if you will, of what the

 4 appropriate penalty should be for each specific

 5 violation.  In other words, again, he didn't rely in

 6 any -- what I can see, any historical penalties or any

 7 institutional knowledge, any prior experience within

 8 the Department.

 9      Q.  Are you suggesting he should have -- strike

10 that.  Let me start over.

11          Are you saying that the factors he looked at

12 should have been more quantitative, or are you simply

13 saying he should have looked at the quantitative

14 measures of the prior settlements?

15      A.  I'm not sure I understand the question.

16      Q.  Yes, that was a terrible question.  Let's

17 start over.

18          I understand your point of view that he should

19 have given consideration to the prior settlements that

20 you've identified.  And you understand that he chose

21 not to do that, right?

22      A.  Yes.

23      Q.  So I'm trying to figure out, is this

24 quantitative point just another way of saying the same

25 thing, he should have looked at the numbers in the
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 1 prior settlements, or is this an additional point that

 2 somehow, whatever it is he looked at, he should have

 3 been more quantitative about it?

 4      A.  It would be more the latter because he has

 5 simply, on his own, assigned some value in terms of

 6 penalty for specific violations.

 7      Q.  So what numbers other than the prior

 8 settlements should he have looked at that he didn't?

 9      A.  And this is assuming that it's okay to create

10 a generic penalty.

11      Q.  Understood.  We're reserving your argument

12 there.  That's a separate question.

13      A.  So determining any penalty, whether it's for a

14 specific single violation, it's for an entire case, you

15 look at what the Department has done in prior cases,

16 the amount of the penalty, the nature of the

17 violations, the extent of the harm, the type of harm,

18 the number of people affected -- all of those things,

19 you try to sort of normalize, I guess, so that what

20 you're doing in the case you're considering is

21 consistent and not inconsistent with what you've done

22 in the past.

23      Q.  Now, he does address the nature of the harm,

24 right?

25      A.  I'm sorry.  He does address?
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 1      Q.  He does.  In each of these categories, he has

 2 a discussion of how he gets to his generic starting

 3 point in which he talks about the nature of the

 4 violation, right?

 5      A.  Yes, he discusses the potential for harm.

 6      Q.  Okay.  And do you recall that he is given in

 7 the various assumptions information about the number of

 8 violations, the number of people affected at times,

 9 whatever restitution or payments were made by the

10 company?  Do you recall seeing those kinds of

11 quantities in the assumptions he was given?

12      A.  Yes.

13      Q.  You don't have any reason to doubt that he

14 took that into account, do you?

15      MR. VELKEI:  Vague as to "it."

16      MR. STRUMWASSER:  Those factors that I just

17 enumerated.

18      THE COURT:  I'll allow it.

19      THE WITNESS:  No, those are the assumptions that

20 his opinion was based on.  I would hope that he would

21 rely on those.

22      MR. STRUMWASSER:  Q.  So do you have your copy of

23 Mr. Cignarale's pre-filed testimony?

24      A.  I do.

25      Q.  Would you turn to Page 34, please.
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 1          So at the top of 34, you see we are in a set

 2 of assumptions.  And there's a number of -- and we are

 3 in the set of assumptions that go to the pre-ex

 4 denials, that is to say, the denial of claims based on

 5 preexisting condition exclusion period.

 6          So at the top of 34, Mr. Cignarale is asked to

 7 assume that there -- that between 2004 and 2008,

 8 PacifiCare incorrectly denied at least 5,314 claims.

 9 Do you see that?

10      A.  Yes.

11      Q.  And of them, 4471 were reprocessed resulting

12 in additional payments.  Right?  You see that?

13      A.  Yes.

14      Q.  Totaling $1,012,097, right?

15      A.  Yes.

16      Q.  Affecting 2020 members, 2,020 members, right?

17      A.  Yes.

18      Q.  He then is asked to take into account in 2006,

19 843 claims illegally denied, but for which in the

20 rework there was no additional sums paid.  Do you see

21 that?

22      A.  Yes.

23      Q.  And then the -- there's some more breakdown.

24 That's all quantitative information, right?

25      A.  Yes.
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 1      Q.  And first of all, whatever else

 2 Mr. Cignarale -- you think Mr. Cignarale should have

 3 done, those are reasonable facts for him to take into

 4 account if he's going to come to a generic starting

 5 point, correct?

 6      A.  Yes, in part.  I mean, these are obviously the

 7 kinds of things you would valuate in considering the

 8 amount of a penalty.  I'm not -- I feel like we're

 9 mixing up things here because we're talking about

10 generic penalty, and yet we're talking about specific

11 facts that supposedly occurred in this case.  So I'm --

12      Q.  And I'm really trying to be helpful and

13 distinct here.  You have made it clear, you think that

14 no right-thinking regulator should ever do a generic

15 starting point.  I understand that.  And I'm not

16 challenging it and trying to, like a termite, get

17 underneath it and chew it out from the inside.

18          I'm trying to say, okay, we've got that

19 objection, and we're likely to disagree about it.  But

20 we understand your position, and you understand ours.

21          But I'm trying to figure out if you have a

22 second objection with the way in which he did it given

23 that he was going to do it.

24          And I'm asking you, if he's going to do a

25 generic starting point, you agree that this is the kind
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 1 of quantitative information that one properly looks at

 2 if you're going to undertake that exercise?

 3      MR. VELKEI:  Asked and answered.

 4      THE COURT:  Well, overruled.

 5          But I'm not sure how meaningful her answer

 6 could be since she doesn't think that he should do

 7 that, how would she decide what it is that he should --

 8 how he should do it?  I mean.  It doesn't make a lot of

 9 sense to me.

10      MR. STRUMWASSER:  Q.  You've alluded to -- strike

11 that.

12          The quantitative information that I asked you

13 to look at in Mr. Cignarale's pre-filed testimony,

14 however it is that you process it, that -- those are

15 the kinds of pieces of information that properly are

16 considered in setting a penalty, correct?

17      MR. VELKEI:  You're talking about the information

18 on 34?

19      MR. STRUMWASSER:  Yes.

20      THE WITNESS:  Yes, that is the kind of

21 information.  Although, in this report, I believe this

22 is the information he considered in applying -- in

23 determining what the appropriate penalty for PacifiCare

24 should be, not the generic because I think he actually

25 came up with a generic for this violation on Page 30.
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 1      MR. STRUMWASSER:  Q.  Good point.  If that is the

 2 case, if he arrived at the generic on Page 30 and then

 3 brought these additional pieces of quantitative

 4 information at 34 into his arriving at a final number,

 5 what harm was there in his starting with the generic?

 6      MR. VELKEI:  Objection, vague, argumentative.

 7      THE COURT:  Overruled.

 8      THE WITNESS:  The concern I have about the generic

 9 is that it is based on hypothetical situation, an

10 unknown situation.  And when I look at the statute and

11 I look at the regulation and factors, we're talking

12 about an individual licensee's conduct.  And those

13 factors are applied to determine, assuming you're going

14 to do a penalty.  How much that penalty should be.

15          So to -- I just don't see anything in those

16 laws that allow this creation of this generic penalty

17 without applying the factors.  And you can't apply the

18 factors unless you have an individual licensee's

19 conduct.  And what he did was simply look at potential

20 harm.

21      Q.  Is it your view that the potential harm from a

22 violation is not properly considered in setting a

23 penalty for violation?

24      A.  If you're talking -- no.  If you're talking

25 about a real situation, what regulators really look at
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 1 is the measurable harm, the things that you can count,

 2 basically -- your overpayments, underpayments, loss of

 3 benefits.  I mean, they're there to make sure the

 4 insurance policies are -- you know, the companies

 5 comply with those.

 6          Potential harm is a little bit trickier

 7 because it's really difficult to quantify it.  And we

 8 can say things like, you know, pain and suffering or

 9 potential harm, but how do you measure that?  So it's

10 something that can come into play for a regulator.

11 It's difficult to ascertain what it's really worth.  So

12 case by case, yes, you might consider potential harm.

13      Q.  That's a helpful distinction.  So what you're

14 saying is that potential harm is a legitimate

15 consideration, but it's harder to measure?

16      A.  Yes, it can be.  But I'm talking about

17 applying it to the facts of the specific case.

18      Q.  Understood.  I understand.  So if a practice

19 of a -- if a practice runs the risk of, let's say, a

20 patient not getting medical care and incurring injury

21 because of that, but as it happens, the patient got the

22 medical care anyway or died before the effects of the

23 denial would have mattered, that would still be

24 something that you would consider to be a reasonable

25 thing to penalize because of the potential for harm
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 1 that it had, right?

 2      A.  It's possible.  But really what the

 3 regulator's going to look at is did that company deny

 4 insurance benefits under its policy that it should have

 5 paid, not so much what the consequences might have been

 6 to the individual.

 7          I don't want to say you would never look at

 8 that, but it's so difficult to really -- to measure or

 9 evaluate.  And it's so subjective that it's really not

10 the primary thing that regulators think about when they

11 think about harm.

12      Q.  So I've got a hypothetical for you.  I have

13 been diagnosed with an illness, and I've been told I

14 need an operation this week.  And I go for pre-approval

15 under my policy, and I am told by the insurer, "You are

16 not eligible for coverage."  And that is wrong, but

17 that is what I'm told.

18          And as a consequence, I'm about to cancel the

19 surgery when my rich uncle calls and says, "Here's the

20 money.  I'll cover it."  And let's assume that this was

21 an unfair practice subject to penalty under my state's

22 code.

23          If you were the regulator enforcing that code,

24 would you take into consideration the injury that would

25 have been accrued but for my rich uncle?
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 1      A.  Based on those facts, no.

 2      Q.  So let's go back to your report for a second.

 3 Page -- the bottom of Page 12, the last word "I," and

 4 then on top of 13, "look in particular for any

 5 allegations that member care was deferred or instances

 6 where a member's health had deteriorated and found no

 7 such instances."

 8      A.  I'm sorry.  What page?  What paragraph?

 9      Q.  Bottom of 12, top of 13.  The sentence that

10 starts on the very last word of 12.

11      A.  Okay.

12      Q.  Do I understand you then to be saying, if in

13 fact there's a violation and, upon inquiry, you find

14 that there was no deferral of care and the patient's

15 health did not in fact deteriorate, you would not

16 consider that -- the denial to be subject to a penalty?

17      A.  Is this in relation to the hypothetical I just

18 answered?

19      Q.  No.  I'm just trying to make sure that your

20 answer to my hypothetical is consonant with the

21 statement in your pre-filed -- in your report.

22      MR. VELKEI:  Would you rephrase the question so --

23      THE COURT:  Did you understand the question?

24      THE WITNESS:  No.  Could I have it repeated?

25      THE COURT:  Could you read the question back.
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 1          (Record read)

 2      THE WITNESS:  No, it may not be.  I mean, first of

 3 all, we would have to establish -- one improper denial

 4 of coverage doesn't amount to a practice of denying

 5 coverage.  There may be civil remedies that that person

 6 has separate and apart from what regulators do.

 7          So would you penalize a company for one

 8 improper denial that caused some kind of harm to the

 9 person because they didn't get the services?  Probably

10 not unless that was the, you know, practice, the

11 regular practice of the company to do that.

12      MR. STRUMWASSER:  Q.  I'd like you to assume -- I

13 tried to do this in the assumption.  I said that it was

14 in fact a violation of the Unfair Practice Act.

15          But just to clarify, let's assume that in the

16 jurisdiction you're working in, the Unfair Practice

17 Act -- Unfair Insurance Practices Act makes it a

18 violation to either an intentional act or a general

19 practice.  Do you have that assumption in mind?

20      A.  (Nods affirmatively)

21      Q.  And then to tidy up my example, I would like

22 you to assume that it is determined that the denial of

23 my medical care was an intentional act.  Okay?

24      A.  (Nods affirmatively)

25      Q.  And that under the -- you're nodding.  You
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 1 have that assumption in mind?

 2      A.  Yes, I'm sorry.

 3      Q.  And that under the law of this jurisdiction,

 4 that that is a violation of the act.  Are you with me?

 5      A.  Okay.

 6      Q.  In other words, I'm just trying to isolate the

 7 act/practice question from the penalty question.  And

 8 you are now the regulator that is asked to come up

 9 with -- to consider a penalty for this intentional act.

10          And what I understand you to have said is, if

11 there was no harm, if essentially I got lucky, then you

12 would not consider that for a penalty; is that correct?

13      MR. VELKEI:  Just vague.  Are we saying that

14 assume that a single act is enough?

15      MR. STRUMWASSER:  Absolutely.

16      MR. VELKEI:  Okay.

17      THE COURT:  Because it was intentional.

18      MR. STRUMWASSER:  Right.

19      THE COURT:  All right.

20      THE WITNESS:  So we're assuming that one act is a

21 violation.  We don't need a practice.  The denial was

22 intentional.  The person did not get their medical

23 care.  Benefits were denied improperly.

24      MR. STRUMWASSER:  Q.  Yes.

25      A.  And the question was --
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 1      Q.  The person got the medical care because of the

 2 rich uncle.

 3      A.  But the insurance benefits were denied.

 4      Q.  Right.

 5      A.  Would I impose a penalty?

 6      Q.  Yes.

 7      A.  The answer is maybe.  These are just not that

 8 black and white situations.  It's very possible that

 9 you would not impose a penalty for one single wrongful

10 act, very possible, happens all the time.  Happens in

11 this state.  Just talked about it the other day.

12      Q.  So just to make clear I understand your

13 answer, you are saying that, as you would understand

14 the laws governing the application of penalties, it

15 would not be unlawful to impose a penalty because I got

16 the medical care.  It's just as a matter of discretion

17 you would consider whether it was appropriate in that

18 case?

19      A.  Yes, I think that's fair.  It's really a

20 case-by-case determination.  And there's always

21 discretion -- at least there's usually discretion in

22 the statutes as to whether penalty should be imposed.

23      Q.  And so in that same hypothetical if we get rid

24 of the rich uncle and the care is denied and my health

25 is compromised, then you would definitely impose a
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 1 penalty?

 2      A.  No, not necessarily.  It would still be the

 3 same considerations.  And again, the distinction I

 4 think is that, you know, this is regulation.  This is,

 5 you know, looking at the insurance laws, have they been

 6 complied with and enforcing those laws.  And that's

 7 really a whole separate animal from what the civil

 8 courts may do and what rights that they -- there's

 9 maybe a cause of action for bad faith in that

10 circumstance.  Really, they're two separate arenas.

11      Q.  Do you know if the -- if I have a group policy

12 from a large employer, I don't have a civil court bad

13 faith cause of action available to me, do I?

14      MR. VELKEI:  Objection, vague as to for what?

15      MR. STRUMWASSER:  For bad faith.

16      MR. VELKEI:  For what kinds of acts?

17      MR. STRUMWASSER:  The kind that she just

18 referenced.

19      THE COURT:  Overruled.

20      THE WITNESS:  In California, I don't know.  But

21 that's just one type of action.  There could be a

22 breach of contract.  There could be other things.

23          All I'm -- I'm not trying to get in the finer

24 points.  I'm just trying to say that regulators are

25 limited in what they can do by the laws under which the
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 1 agency is created, the powers that they're given in

 2 those laws, and the laws that they're charged with

 3 enforcing.

 4      Q.  I wasn't asking a question about California

 5 law, actually.

 6          ERISA sharply limits the remedies that

 7 somebody has against his or her employer-provided

 8 health insurer, correct?

 9      A.  Yes, if the group plan is an ERISA plan and

10 not a government plan or something else.

11      Q.  Now, you said that certain kinds of harms are

12 hard to quantify -- hard to be precise about, right?

13      A.  Yes, they can be.

14      Q.  Would you agree that pain, suffering,

15 inconvenience, that those are the kinds of things that

16 are in fact harmful and that a regulator could take

17 into consideration when assessing the harm from an

18 unfair business practice or act?

19      MR. VELKEI:  Compound.  Pain, suffering and

20 inconvenience are very different concepts.

21      THE COURT:  Overruled.

22      THE WITNESS:  No.  In my experience, those are not

23 things that regulators generally consider.

24      MR. STRUMWASSER:  Q.  And what about opportunity

25 costs?  You know that term "opportunity costs"?
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 1      A.  I may, but if you would explain how you're

 2 using it, that would be helpful.

 3      Q.  Well, for example, if I have to use my money

 4 to do things that should have been taken care of by

 5 my health insurance plan and, as a result, I had to,

 6 you know, hire more people or I lost profits for my

 7 business or I couldn't take a vacation, those are all

 8 opportunity costs.  Do you understand that to be the

 9 case?

10      A.  I understand your concept.

11      Q.  Do you consider opportunity costs to be

12 legitimately considered by the regulator as costs under

13 the Unfair Insurance Practices Act?

14      A.  No.

15      Q.  Injury to dignity or representation, do you

16 consider those to be the kinds of harm that would be

17 recognized in an Unfair Insurance Practices Act

18 context?

19      MR. VELKEI:  Vague, I don't know what "injury to

20 dignity" is.

21      THE COURT:  Overruled.

22      THE WITNESS:  No, that kind of issue that you're

23 talking about and the one before, those may be -- and

24 I'm not saying they are -- but they may be things that

25 a court in a civil action or a jury may consider.  I
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 1 don't know.  But they're certainly not things that

 2 regulators are concerned about.  They're concerned

 3 with, you know, did the company issue the policy that

 4 it was allowed to issue?  Did it charge the right rate

 5 for it?  Did the insurance company provide the benefits

 6 under insurance policy that the person bought?

 7          Those are kind of the primary issues for

 8 regulators, not whether somebody is inconvenienced or,

 9 I don't know, inconvenienced or had to do some -- I

10 don't know.  But the first example about you having to

11 pay for your own medical service that was really a

12 covered benefit, that would be an out-of-pocket kind of

13 expenses but somewhat measurable and regulators would

14 consider.

15      MR. STRUMWASSER:  Q.  So is that a fair

16 enumeration of your position here that the kinds of

17 harm that a regulator should take into consideration

18 are out-of-pocket expenses?

19      A.  Yes, but there are other types, as I

20 mentioned, because out of pocket, you actually had to

21 pay for your medical service that should have been

22 covered or a consumer was overcharged for the policy

23 they bought, paid too much, things are underpaid, for

24 example.

25          There could be other lines of business where
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 1 there could be -- I'll give you an example.

 2 Automobiles, if sales tax is due on a claim and they

 3 don't pay the sales tax but they pay the value of the

 4 car, that would be an underpayment; that would be an

 5 issue.

 6          But the other types, as I said before, they

 7 consider potential for harm, but it's difficult for a

 8 regulator to get their arms around it basically.  So

 9 it's not ignored, but it's not things like convenience

10 or inconvenience.

11      Q.  Let's say that there is a wrongful denial of a

12 medical insurance benefit that is in fact an unfair

13 practice under the -- or act or practice under the

14 statute as a consequence of which the member does not

15 get the medical care.  And as a result, the member

16 loses his or her right leg, has to be amputated.  Are

17 you with me?

18      A.  Okay.

19      Q.  What categories of harm would you recognize as

20 a regulator in assessing a penalty in considering

21 whether to assess a penalty and, if so, the amount in

22 that case?

23      A.  This is a hypothetical?

24      Q.  Yep.

25      A.  We're assuming that the one wrongful denial is
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 1 actually a violation?

 2      Q.  Yes, we are.

 3      A.  The primary focus, again, is going to be on

 4 the provision of insurance benefits: Did the company

 5 provide the benefits it should have?

 6          Now, you've given me a situation where

 7 there's -- where you're tying the harm, the loss of the

 8 leg, to the lack of insurance.  And there may be some

 9 cause of action in a court of law for that.

10      Q.  Okay.  But --

11      MR. VELKEI:  Could you let her finish, please.

12      THE WITNESS:  So in this particular incident in

13 your hypothetical, arguably there's some real harm to

14 that person.

15          As to whether that would really affect the

16 degree of harm in assessing a penalty, you know, I'd

17 really need to know a little bit more about the

18 circumstances, about what information was in front of

19 the company, what some of the issues were.  It's just

20 not so black and white.

21          And I haven't seen any indication there's any

22 harm like that in this particular case.

23      MR. STRUMWASSER:  Q.  Ms. Stead, I'm trying to

24 focus on the measurement of harm.  I've asked you to

25 assume that the information before the Department is
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 1 sufficient to determine that in fact it was an

 2 intentional act and therefore actionable under that

 3 state's jurisdiction.  So we've got violation.

 4          And now I understand you to have said and,

 5 apparently, everybody to agree that one of the things

 6 we think about in deciding whether to issue a penalty

 7 at all and how much is the harm.  And we're now talking

 8 about what categories of harm should be taken into

 9 account.

10          And what I heard you say is the harm that you

11 would take into account in that instance is essentially

12 the amount of the denied claim, the service that was

13 denied.  Do I hear you correctly?

14      MR. VELKEI:  Misstates her testimony.

15      THE COURT:  Overruled.

16      THE WITNESS:  Not exactly, but if you're asking me

17 whether the harm that's considered when an insurance

18 company denies insurance benefit, whether the regulator

19 says, "You denied this one, and the kid lost their

20 leg," or, "You denied this one, and" -- I don't know,

21 "somebody didn't get" -- I don't know, "some office

22 visit paid for," the bad act, if you will, is still --

23 if you want to call it that -- is the denial of the

24 insurance.

25      MR. STRUMWASSER:  Q.  So the measure of the harm
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 1 is how bad the act was?

 2      A.  What I'm trying to explain is that the

 3 regulator is not in a position to award damages.

 4      Q.  Okay.  I understand that.  But is the

 5 regulator in a position to consider the full extent of

 6 the harm to the patient or the member including an

 7 assessment of how badly he or she was injured?

 8      A.  I don't want to say that that would never be

 9 considered but generally no because what you're looking

10 at is the nature of the violation.

11          When I talk about the type of harm, so -- if

12 the violation is you've improperly denied benefits,

13 that could be significant.  That's what the consumer

14 bought, and the company's denied it.

15          If it's a more technical type of thing or

16 even, for example, late payment of claims.  It might be

17 a violation, but they do get paid.  And for providers

18 there's interest.

19          So when you look at the nature of the

20 violation, you look at the type of harm that emanates

21 from that.  So the harm in denying insurance benefits

22 can be very real and important.  That's what consumers

23 buy.  The harm from paying a claim late but paying it

24 is not so great compared to denying benefits.

25      Q.  Back on Page 3 of your report, you also
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 1 criticize Mr. Cignarale for reducing his aggregate

 2 penalty recommendation, correct?

 3      MR. VELKEI:  Misstates the document.

 4      THE COURT:  Where is the paragraph?

 5      MR. STRUMWASSER:  It's the --

 6      THE COURT:  The one that says "indeed"?

 7      MR. STRUMWASSER:  Yes -- no.  It's the bottom

 8 paragraph of Page 3, starting six lines down, the

 9 sentence that begins, "Then, without applying any

10 formula, standards, or objective considerations, he

11 comes up with a wholly different figure that

12 essentially feels right."

13      THE COURT:  Oh, it's the sentence before that.

14 "He then essentially puts the calculation aside and

15 reduces the amount because the astronomically high

16 penalty would put PacifiCare in a hazardous financial

17 condition."

18      MR. STRUMWASSER:  Yeah, I think it's the two

19 together, right.  That's right.

20      Q.  Are you there?

21      A.  May have the question read back?

22      Q.  I was just calling your attention to the --

23      A.  Oh, I'm sorry.

24      Q.  I just wanted to make sure you are where we

25 are here.
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 1      A.  Yes.

 2      Q.  So Mr. Cignarale came up with a 1.29, I think,

 3 billion-dollar penalty by application of the 2695.12

 4 factors.  And then he reduced that to 325 million,

 5 right?

 6      A.  Yes, the 1.29 was the number he derived after

 7 applying the factors, yes.

 8      Q.  Right.  And he explained that he was doing

 9 that to take into account the company's financial

10 condition, right?

11      A.  Yes, he has that discussion, yes.

12      Q.  You do agree, do you not, that the continued

13 financial solvency of an insurer is a factor that an

14 Insurance Commissioner should consider when

15 contemplating any action involving a regulated company?

16      A.  The answer is yes, but I -- but this penalty,

17 the proposed penalty in this case is so far beyond

18 anything any insurance regulator has done before that

19 to even have to contemplate whether the penalty would

20 put the company into hazardous financial condition is

21 something I've never, never heard of.

22      Q.  Okay.  But I understand you have reservations

23 about the objections to the 1.29 billion number.  I

24 understand that.  But if you accept for a moment that

25 that is where the regulation has brought the regulator,
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 1 I hear you saying yes, you agree that the regulator

 2 does have jurisdiction to consider the financial

 3 solvency of the company for purposes of contemplating a

 4 possible reduction.

 5      MR. VELKEI:  Objection, vague.  Do you mean

 6 discretion as opposed to jurisdiction?

 7      MR. STRUMWASSER:  Discretion is good.  I'll take

 8 that.

 9      THE WITNESS:  If you're asking me whether you

10 consider the financial condition of a company in

11 determining the penalty, you know, generally no.

12          But nobody -- no regulator comes up with

13 penalties that you have to actually contemplate whether

14 you would put the company in financial -- hazardous

15 financial condition unless you're talking about a

16 company that's already financially troubled, and then

17 any penalty would be a financial hit.

18          But this is just something I've just never,

19 never heard of, that you would have a penalty so high

20 that even a company that appears to be fairly

21 profitable, according to Mr. Cignarale, could be put

22 into liquidation because of a monetary penalty.

23      MR. STRUMWASSER:  Q.  Okay.  Let's take the

24 example you just gave.  Let's say you have a company

25 that essentially is managed by people who are bad to
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 1 its customers and bad to its shareholders --

 2      A.  Hypothetical?

 3      Q.  Hypothetical, yeah.  Let's say that you have a

 4 company that, for whatever reason, has barely enough

 5 capital to continue operation.  And that company has

 6 always committed violations of the Unfair Insurance

 7 Practices Act.  Are you with me?

 8      A.  Yes.

 9      Q.  So the Commissioner looks at 2695.12, and

10 let's just assume that there are severe violations,

11 serious violations that you would yourself consider to

12 justify a significant penalty.  Do you have that

13 assumption in mind?

14      A.  Yes.

15      Q.  And so the Commissioner decides that -- just

16 to make this easy for us -- that a $10 million penalty

17 would be appropriate for those kinds of violations.

18 Are you with me?

19      A.  Okay.

20      Q.  And as a part of his or her due diligence

21 causes the financial surveillance staff to be consulted

22 and asked about the company and the possibility of a

23 $10 million penalty, and the staff comes back and says,

24 "These guys are in such shaky shape, they could do a $1

25 million penalty, but a $10 million penalty and you're
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 1 going to wind up liquidating those guys."

 2          Under those facts, would you say that the

 3 Commissioner has the discretion to reduce the penalty

 4 from 10 million to 1 million?

 5      A.  We know -- based on your hypothetical, yes, we

 6 know that commissioners have a lot of discretion in

 7 setting penalties.  But in that circumstance that you

 8 described, it's my opinion that that commissioner has

 9 mixed up some priorities because, if a company's in

10 that bad of shape, compliance with claims payment laws

11 is not your priority.  Your priority is making sure

12 that company is solvent and can stay in business or is

13 taken out of the business.

14          So penalties at that point should not be the

15 commissioner's concern.  It should be the solvency of

16 the company.

17      Q.  Okay.  So as I understand your answer, yes,

18 the commissioner has the legal authority to reduce it

19 to 1 million, but he or she would be ill advised to

20 impose any penalty in that situation, right?

21      A.  I would really need more information to give a

22 definite answer to that.  As I said before,

23 commissioners generally, depending on the law,

24 certainly in California, they have a lot of discretion

25 in determining whether to impose a penalty or not.  And
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 1 in that case, I'd be much more worried about the

 2 solvency of the company than penalizing them for some

 3 noncompliance.

 4      Q.  Same exact facts.  I'd like you now to assume

 5 that the $10 million were for violations of the

 6 rescissions laws.  Do you have that assumption in mind?

 7      A.  Yes.

 8      Q.  Again, the Commissioner has the discretion to

 9 reduce the 10 million to 1 million if he or she

10 desires, right?

11      A.  Based on the hypothetical, assuming the

12 statute gives that discretion, yes.

13      Q.  In that situation, would it, in your opinion,

14 would it be a -- can you say categorically that it

15 would be inappropriate for the Commissioner to impose

16 any penalties at all?

17      MR. VELKEI:  Incomplete hypothetical.

18      THE COURT:  Overruled.  I'm not sure how one thing

19 relates to the other.

20      MR. STRUMWASSER:  I couldn't hear, your Honor.

21      THE COURT:  I'm not sure how one thing relates to

22 another.  Seems like a non sequitur.

23          Can you read the question.

24          (Record read)

25      THE COURT:  I'll allow it.
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 1      THE WITNESS:  My answer is possibly.  If you have

 2 a company that is potentially insolvent or

 3 under-capitalized, doesn't have enough policyholder

 4 surplus, hazardous financial condition or close to

 5 being in hazardous condition, the answers there, from a

 6 regulator's perspective, is to figure out whether that

 7 company can remain solvent because, if that company's

 8 not solvent, it's not going to be there to pay its

 9 claims.

10          So you either figure out that you can keep

11 that company afloat, or you do something by taking it

12 to rehabilitation or a liquidation or something.  So

13 whether it be inappropriate or not, it's just -- would

14 be inconsistent.  I think that the primary goal of the

15 regulator is to maintain solvent insurance companies.

16      MR. STRUMWASSER:  Q.  Now, in that same passage we

17 were looking at a moment ago in your report on Page 3,

18 you claim that Mr. Cignarale's reduced aggregate

19 penalty recommendation was arrived at without applying

20 any formula, standards, or objective considerations.

21 Do you see that?

22      A.  Yes.

23      Q.  And you say that he comes up with a wholly

24 different figure that essentially, quote, "feels

25 right," unquote.  Do you see that?
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 1      A.  Yes.

 2      Q.  Where does Mr. Cignarale use the phrase "feels

 3 right"?

 4      A.  It was in his testimony.  I believe it was on

 5 the slides that we used in direct.

 6      Q.  You want to show that to us.

 7      THE COURT:  Do you have them there?

 8      THE WITNESS:  Hope so.

 9      MR. STRUMWASSER:  Q.  Which slide are we on?

10      A.  10.  And I need to clarify my answer.  But I

11 think that language in quotes, in fairness, was my

12 interpretation of what he says in this quote on

13 Page 10.

14      Q.  So Mr. Cignarale never says he's come up with

15 a different figure that essentially feels right, right?

16      A.  I don't recall that he used those exact terms,

17 but that's the impression I got from his testimony, the

18 fact that he didn't seem to rely on anything or anyone

19 else other than what he thought was appropriate.

20      Q.  In that same sentence, you say he does not

21 apply any formula, standards or objective

22 considerations, right?

23      A.  Yes.

24      Q.  What formula, standard or objective

25 consideration should he have applied that you said
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 1 he -- you feel he did not apply?

 2      MR. VELKEI:  Objection, vague.

 3      THE COURT:  Overruled.

 4      THE WITNESS:  What I mean by that sentence is that

 5 his ultimate number doesn't appear to be tied to

 6 anything, whether it's historical penalties, it's the

 7 prior evaluation of other cases, institutional

 8 knowledge within the Department, the experience of

 9 others.  It appears to be just one person's

10 determination of a number without it being tied to

11 anything.

12      MR. STRUMWASSER:  Q.  You read Mr. Cignarale's

13 testimony in which he describes how he got to the 325-,

14 right?

15      A.  Yes.

16      Q.  And you're aware that he arrived at his final

17 aggregate penalty recommendation after consulting with

18 CDI's financial surveillance branch staff about PLHIC's

19 financial results?

20      A.  Yes, I'm not surprised he would do that after

21 recommending a penalty over a billion dollars.

22      Q.  And I understand your answer earlier to my

23 hypothetical about it being appropriate for the

24 Commissioner to take into account the effect of a

25 penalty on a company's solvency.  You don't have any
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 1 objection to his having consulted with -- those are the

 2 right people to talk to, right?

 3      MR. VELKEI:  Objection, vague as to "right people

 4 to talk to."  For what?

 5      THE COURT:  Overruled.

 6          Do you need the question read back?

 7      THE WITNESS:  Please.

 8          (Record read)

 9      THE COURT:  I'm not sure what that refers back to.

10      MR. STRUMWASSER:  Q.  Okay.  The financial

11 surveillance branch of CDI is the right organization

12 for Mr. Cignarale to have consulted with about the

13 solvency implications of his recommended penalty,

14 correct?

15      A.  Sure.  If the Department wants to propose a

16 penalty that's so high it could potentially put a

17 company in a financially hazardous condition, then the

18 people that you would talk to to determine if it would,

19 would be the financial oversight folks where there's

20 financial analysis or the financial -- different

21 departments call it different things, but yes, those

22 would be the people that would understand the company's

23 financial condition.

24      Q.  They administered familiar quantitative

25 measures of financial condition to this company's
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 1 numbers, right?

 2      A.  I don't personally know that, but that's what

 3 Mr. Cignarale said in his report.

 4      Q.  Do you know what quantitative tests of

 5 financial condition are customarily used?

 6      A.  There's a whole series of ratios that

 7 financial regulators use in determining solvency.

 8 Risk-based capital was one that was used in this one.

 9 There's a variety of measures that they use.  They're

10 called the IRES ratios.

11      Q.  Right.  One of the IRES ratios is net writing

12 ratio, correct?

13      A.  There's several of them.  I've read about them

14 in the past.  I could not sit here today and tell you

15 what each one of them is.

16      Q.  You know enough about them to know that they

17 are in fact quantitative tests, right?

18      A.  Yes.

19      Q.  And that they're formulaic, right?  They use

20 formulas, right?

21      A.  Yes, I believe some of them are formulas, some

22 of them are simple ratios.

23      Q.  Right.  And that they are objective, right?

24      A.  Yes, but these are not things that you

25 generally consider in determining the amount of a
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 1 penalty.

 2      Q.  But if you wanted -- but those -- the numbers

 3 that he got back from financial surveillance were

 4 numbers that were in fact formulaic, standardized, and

 5 objective, correct?

 6      A.  Yes, that's fair with respect to the valuation

 7 of the company's risk-based capital and their

 8 condition, financial condition.

 9      MR. STRUMWASSER:  Your Honor, if we're going to

10 take a break before 12:00, this is a good place.

11          (Recess taken)

12      THE COURT:  Okay.  We'll go back on the record.

13      MR. STRUMWASSER:  Thank you, your Honor.

14      Q.  Ms. Stead, would you turn to Page 4 of your

15 report.  At the beginning of Section B, you say that "A

16 serious cause for concern is CDI's disregard for

17 following its own procedures in this case," right?

18      A.  Yes.

19      Q.  And then you contend that CDI officers didn't

20 follow the CDI manuals, correct?

21      A.  Yes.

22      Q.  What manuals are you referring to?

23      A.  There is one for market conduct that had some

24 requirements for retaining records.  There was a policy

25 for handling healthcare complaints in which the first
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 1 step was to determine whether the matter is even within

 2 the jurisdiction of the Department, and that's often an

 3 issue with health insurance because of self-funded

 4 plans and HMO and other types of products that may not

 5 be within the Department's jurisdiction.  Not unusual,

 6 actually, to California.

 7          And the other, of course, was the process for

 8 provider complaints which the Department initially

 9 established to require the complaints to go through the

10 insurance company's internal appeals process before

11 being submitted to Department of Insurance.  Those are

12 the primary ones I'm talking about.

13      Q.  And the things that you contend that the

14 Department didn't follow with respect to those manuals

15 concern provider complaints, determination of

16 jurisdiction, and retaining records?

17      A.  Yes.  There is also some inconsistencies in

18 the performance of the examination that didn't seem to

19 comport with what was in the manual for market conduct

20 exams in terms of open communication, those kinds of

21 things.

22      Q.  What else?  Open communication, what else?

23      A.  The other issue had to do with not providing

24 citations.  There's some discussion by some of the CDI

25 witnesses that they were not providing citations or
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 1 referrals even though that was the practice.

 2      Q.  Anything else regarding the -- what you

 3 consider to be inconsistencies in the performance of

 4 the exam?

 5      A.  Well, in general, the Department's disregard

 6 for the standards in the NAIC handbook is one.

 7      Q.  You're not contending that that is a failure

 8 to follow CDI manuals, are you?

 9      A.  No.  That would be a failure to follow the

10 Requirement 733.

11      Q.  So have we covered your claims that CDI

12 officers didn't follow the CDI manuals?

13      A.  As far as I can recall right now, yes.

14      Q.  When did you first see the market conduct

15 manual that you're referring to here?

16      A.  Quite some time ago.  I don't recall the date.

17      Q.  In connection with this case or earlier than

18 that?

19      A.  In connection with this case.

20      Q.  Had you seen any of the three manuals you

21 referred to prior to your involvement in this case?

22      A.  No, I don't think so.

23      Q.  And did you review them, review those manuals

24 in preparation for this case?

25      A.  Yes.
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 1      Q.  Did you do anything else to form your basis of

 2 your -- the basis of your understanding of these CDI

 3 manuals?

 4      A.  Yes, I read the manuals.  I've read the

 5 testimony of many of the CDI witnesses.  That's all I

 6 recall right now.

 7      Q.  And you characterize these deviations from --

 8 that you contend took place from the manuals to be an

 9 example of CDI not adhering to its, quote, "own

10 published rules," unquote, right?

11      A.  Yes.  When I say "manuals," that includes some

12 of the policies and procedures -- the internal

13 guidelines, if you will, under which the Department

14 operates, yes.

15      Q.  First, do you understand these manuals to have

16 been published?

17      MR. VELKEI:  Meaning made public outside the

18 Department?

19      MR. STRUMWASSER:  Q.  Do you understand the

20 question?

21      A.  Well, no, because "published" could mean a lot

22 of different things.

23      Q.  You used the word "published."  What did you

24 mean by "published"?

25      A.  That those are their -- we have a state agency
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 1 who has these internal guidelines, policies,

 2 procedures, manuals.  And unless you're telling me

 3 these things are not publicly available, then these

 4 would be their official policies and procedures.

 5      Q.  So your understanding in your use of the word

 6 "published," you mean distributed internally?

 7      A.  Well, I certainly hope they were distributed

 8 internally.  What I'm talking about is a state agency

 9 who has adopted policies, procedures, guidelines

10 written down that I would expect to be distributed

11 internally.

12          I may be making an assumption here that those

13 are publicly available.  I can't imagine that they

14 wouldn't be.  So if you mean were they published in a

15 copyrighted book, no.

16      Q.  So it's your understanding that -- well,

17 strike that.

18          Do you understand the Department to have

19 distributed these manuals outside of the Department on

20 its own initiative to the public?

21      A.  No, I don't know whether the Department made a

22 proactive effort to do that.  I presume -- and I am

23 presuming -- that under open records laws that those

24 would be available publicly if requested.

25      Q.  So your definition of "published" is -- would
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 1 include anything that is subject to the Public Records

 2 Act?

 3      A.  What I really mean by this is sort of the

 4 official agency guidelines and procedures.

 5      Q.  Do understand that any of these manuals have

 6 been adopted as regulations?

 7      A.  No.

 8      Q.  Do you understand -- sorry?

 9      A.  No.  Sorry.

10      Q.  Do you understand any of these manuals to have

11 the force of law?

12      A.  No, they're not statutes or regulations.

13 They're guidelines and procedures adopted by a state

14 agency for it to follow in conducting its obligations

15 under state law.

16      Q.  If a manual of this kind says the Department

17 of Ecology shall not use yellow-lined paper, and the

18 Department of Ecology starts using yellow-lined paper,

19 do you understand that someone could go to court and

20 seek a judicial order that the Department follow its

21 internal guidelines, its internal manual about

22 yellow-lined paper?

23      A.  No.  And that certainly wasn't my point in

24 bringing this up in my report.

25      Q.  Are you aware that it is illegal for a
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 1 California administrative agency to adopt binding rules

 2 outside the APA rulemaking process?

 3      MR. VELKEI:  Your Honor, could we have that read

 4 back?

 5      THE COURT:  Sure.

 6          (Record read)

 7      MR. VELKEI:  Calls for a legal conclusion.

 8      THE COURT:  Overruled.

 9      THE WITNESS:  I'm not sure I can address whether

10 it's legal or illegal.  But I do not believe that state

11 agencies, at least the Insurance Department in

12 California, like those in other states, have the

13 ability to promulgate rules, regulations without going

14 through the formal administrative process under state

15 law.

16      MR. STRUMWASSER:  Q.  Are you aware of any

17 California cases specifically striking down an agency's

18 reliance on its internal manual that was not adopted as

19 a formal regulation?

20      MR. VELKEI:  Calls for a legal conclusion.

21      THE COURT:  Overruled.

22      THE WITNESS:  Yes, I'm aware that there's case law

23 that -- and I'm -- it's very general -- that says that

24 agencies cannot promulgate regulations without going

25 through the official rulemaking process.
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 1      MR. STRUMWASSER:  Q.  But my question went a

 2 little bit further than that.  Are you aware of cases

 3 in which an agency relied on an internal, let's say,

 4 personnel manual, personnel transactions manual, and

 5 was told by the Supreme Court of California that that

 6 was improper because the personnel manual had not been

 7 adopted as a regulation?

 8      MR. VELKEI:  Same objection, your Honor, calls for

 9 a legal conclusion.

10      THE COURT:  I'm just not sure now where we're

11 going.  What's the relevancy?

12      MR. STRUMWASSER:  That agencies are not at liberty

13 to adopt rules that are binding even on themselves

14 without going through the rulemaking process.

15      MR. VELKEI:  I guess he's admitting his client's

16 breaking the law again.  It just seems so silly, your

17 Honor.

18      THE COURT:  I'm going to sustain the objection.

19 Let's move on.  I don't know that I agree with that

20 characterization.  I don't have a problem with the

21 concept.  I don't really need to know more about it.

22      MR. STRUMWASSER:  Q.  Now, you say you read the --

23 some of the CDI employees' testimony about these

24 manuals?

25      A.  Yes.



24724

 1      Q.  Are you aware that CDI witnesses have

 2 testified that the guidelines in these manuals are just

 3 that, guidelines and not rules that must be followed in

 4 every case?

 5      A.  Yes.  And I was actually struck by the lack of

 6 concern, perhaps, about following the internal

 7 guidelines.

 8      Q.  Did you read Mr. Laucher's testimony?

 9      A.  Yes.

10      Q.  You know him from your NAIC dealings, right?

11      A.  Yes.

12      Q.  You've served on committees and worked closely

13 with him, right?

14      A.  Yes.

15      Q.  Based on your experience with Mr. Laucher,

16 have you found him to be a capable professional?

17      A.  Yes, as far as I know.

18      Q.  An honest person?

19      A.  As far as I know.  I have no -- I've not seen

20 anything that would cause me to think he's not.  I

21 don't know him as a personal friend.  We've served on

22 committees together.

23      Q.  I mean, if he walked in this room, you would

24 recognize him?

25      A.  Yes.
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 1      Q.  And setting aside whatever each of you has an

 2 obligation to because of this case, you would greet him

 3 and share old times or whatever?

 4      MR. VELKEI:  Objection, relevance, your Honor.

 5      THE COURT:  Sustained.

 6      MR. STRUMWASSER:  Q.  Do you have any reason to

 7 doubt that Mr. Laucher is a fair-minded person?

 8      MR. VELKEI:  Vague, relevance.

 9      THE COURT:  I'll allow it.

10      THE WITNESS:  I don't want to say that he is or

11 isn't.  I've served on committees with him.  I've

12 interacted in that capacity.  We've exchanged small

13 talk.  I've listened to him speak.  I have -- and I

14 listened to him talk at a very general level about his

15 work.  I have nothing to suggest that he is not honest.

16 I always presume the best in people.

17          But I don't know that I can say I know enough

18 to, you know, say under oath that he's honest.  I

19 really can't say one or the other.  I hope that makes

20 sense.

21      MR. STRUMWASSER:  Q.  Yes.  The pending question

22 was whether he was fair-minded.

23      A.  Fair-minded?  I would have the same answer.

24      Q.  Based on your knowledge of Mr. Laucher, if he

25 testified under oath that a CDI manual with which he
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 1 was familiar was merely a general guideline from which

 2 exceptions were permitted, would you tend to disbelieve

 3 him?

 4      A.  No, I would have no reason to disbelieve him.

 5 But the fact that those guidelines are there and are

 6 not being followed consistently still concerns me.

 7      Q.  The fact that the guidelines are there, but

 8 that they were merely a general guideline from which

 9 exceptions were readily permitted, does that indicate

10 to you that any deviation from the letter of a given

11 manual in this case is not evidence of any bias against

12 PacifiCare in particular?

13      MR. VELKEI:  Is there any chance the examiner

14 could rephrase?

15      THE COURT:  Not if there's no objection.

16      MR. VELKEI:  Objection, vague.

17      THE COURT:  Read the question back.

18          (Record read)

19      MR. STRUMWASSER:  It's got its fair share of

20 "nots."  I will say that.

21      THE COURT:  I think maybe that was one too many.

22 Try -- maybe something a little more direct.

23      MR. STRUMWASSER:  Q.  Do you have any evidence,

24 Ms. Stead, that the deviations from the manuals that

25 you have pointed to occurred only with respect to
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 1 PacifiCare?

 2      A.  No.

 3      Q.  Do you recall reading where Mr. Laucher

 4 testified that examiners and management would have to

 5 use their judgment in determining whether a given

 6 exception should be made to a -- the contents of a

 7 manual?

 8      A.  Yes, generally.  It doesn't alleviate my

 9 concern in any way.

10      Q.  Ms. Stead, you assert that CDI acted

11 arbitrarily and subjectively in reviewing the

12 complaints of certain members or providers, right?

13      A.  I believe what I -- no, I believe what I said

14 was that the failure to follow the procedures, to

15 accept those complaints without the providers going

16 through the internal appeals process, to accept

17 complaints beyond the Department's jurisdiction, those

18 failures to follow those internal procedures or

19 policies invites arbitrariness, suggests to me that

20 PacifiCare was treated differently.

21      Q.  Ms. Stead, are you aware that under California

22 law a tribunal always has jurisdiction to determine

23 whether it has jurisdiction?

24      MR. VELKEI:  Objection, vague, calls for a legal

25 conclusion, irrelevant.
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 1      THE COURT:  Overruled.

 2          If you know.

 3      THE WITNESS:  The answer to your question is no.

 4 But I've never really considered a state agency that

 5 has regulatory enforcement responsibilities like an

 6 insurance department to be a tribunal in the sense that

 7 I normally think of that as some type of a court.

 8      MR. STRUMWASSER:  Q.  When you were in the Ohio

 9 Department of Insurance and a matter came to your

10 department's attention, under Ohio law, you would have

11 had the jurisdiction to look into that matter at least

12 far enough to determine whether the matter was within

13 your jurisdiction, right?

14      A.  Right.  The same as the California Department,

15 when they would get health insurance complaints, I

16 believe the process was to first ascertain whether the

17 matter alleged was within the Department's

18 jurisdiction.

19      Q.  And that ascertainment sometimes would turn on

20 questions of fact, right?

21      A.  Generally it might, but it generally only

22 takes one question to figure out what kind of insurance

23 policy or product you're talking about to determine

24 whether it's something that's actually insurance and

25 within the jurisdiction of the Insurance Department or
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 1 it's a self-funded plan or it's something else that's

 2 outside the jurisdiction.

 3      Q.  And that can invariably be answered in a

 4 single question?

 5      A.  Generally, yes.

 6      Q.  Let's -- whatever the question is  or however

 7 many numbers of questions that are required, it would

 8 be appropriate for -- not necessarily limited to -- but

 9 it would be appropriate for the regulator to inquire of

10 its regulatee about that underlying fact, right?

11      A.  Yes, that's actually how it would normally

12 happen.  A complaint would come in, and often the

13 consumer or even provider sometimes doesn't exactly

14 know what the product is.  And let's just stick to

15 health insurance perhaps.

16          So you would submit to the company and say,

17 "What is this?"

18          And for example, they would say, "It's a

19 self-funded plan."

20          And then the Department would say, "Thanks

21 very much," and close the file and send it back to the

22 consumer saying, "We're not able to help you.  Perhaps

23 it's Department of Labor."

24          If that is the -- that kind of a matter, so...

25      Q.  Let's talk about what kinds of questions the
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 1 Department of Insurance in California has to answer

 2 before it can determine whether it has jurisdiction.

 3          One question is whether or not there is an

 4 underlying policy, right, underlying insurance policy?

 5      A.  Yes, so I would presume that would come in

 6 with the initial complaint.  It's usually a complaint

 7 about something about what the person thinks is a

 8 policy.

 9      Q.  Right.  But whether that person is right about

10 that is a question that goes to the agency's

11 jurisdiction, right?

12      A.  Yes.  You need to know the type of policy or

13 contract that the person's complaining about to know

14 whether it's an insured product or something else.

15      Q.  And you would also need to know who the

16 underwriting company is, right?

17      A.  Yes.

18      Q.  Are you aware there are allegations in this

19 case that PacifiCare failed to identify who the

20 underwriting company was in some of the documents that

21 were generated?

22      A.  Yes, I'm aware that there's an allegation that

23 a different PacifiCare company name appeared on certain

24 documents.

25      Q.  In California, you would also have to
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 1 determine whether this was an HMO or PPO policy, right?

 2      A.  Yes, that goes to the jurisdiction issue

 3 whether it's the Department of Insurance or DMHC.

 4      Q.  Right.  Now, if the claim comes in from a

 5 provider, the provider may not have full information

 6 about the nature of the insurance that the policyholder

 7 had -- or that the claimant -- the patient has, right?

 8      MR. VELKEI:  Calls for speculation.

 9      THE COURT:  Overruled.

10      THE WITNESS:  I don't -- I really don't know the

11 answer to that.  Whether providers -- my -- some of

12 them may have that level of sophistication, and some

13 may not.  I just don't know.

14      MR. STRUMWASSER:  Q.  And some of the providers

15 may have patients who themselves have multiple

16 insurance policies or coverages, right?

17      A.  Yes.  It doesn't happen a lot with health

18 insurance, but there are occasions that people may have

19 coverage under more than one policy.

20      Q.  Well, married couples have -- can frequently

21 have coverage under both the husband and wife's policy,

22 right?

23      A.  They can.  It's becoming less and less

24 available.

25      Q.  Yes, it is.  And in fact it's a sufficiently
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 1 frequent thing that there is a whole body of law about

 2 coordination of benefits in certain circumstances,

 3 right?

 4      A.  Yes, there are insurance laws dealing with

 5 coordination of benefits when a person is covered under

 6 two policies.

 7      Q.  And a patient who comes into a provider's

 8 office may have PPO coverage under his or her own

 9 policy and HMO coverage under the spouse's, right?

10      A.  Possibly.

11      Q.  Do you see any references to such a situation

12 in this record?

13      A.  No.  But my issue -- my concern about the

14 exceeding the jurisdiction isn't the initial evaluation

15 of whether a complaint is within the Department's

16 jurisdiction.  It was the Department's continuing

17 effort to get more information and have the insurance

18 company respond to complaints even after knowing that

19 those products were beyond the jurisdiction of the

20 Department.

21      Q.  Do you recall any incidents in this record in

22 which there was a question of jurisdiction that was

23 raised where a provider provided a group of claims and

24 it was determined that some of those claims were not

25 jurisdictional but others may have been?
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 1      A.  Yes.

 2      Q.  Ms. Stead, you say that CDI acted arbitrarily

 3 and subjectively by not requiring providers to exhaust

 4 PacifiCare's internal company appeals before processing

 5 complaints, right?

 6      A.  Yes, in part.  But what I'm trying to explain

 7 is it's not just one thing or another that is by itself

 8 arbitrary, but the lack of adherence to policies and

 9 procedures and several other things together suggest

10 that level of being arbitrary.

11      Q.  Do you understand if I tried to ask a question

12 about all of them at the same time, your counsel would

13 object that it's compound, so I have to ask them one at

14 a time?

15      MR. VELKEI:  That objection has never worked for

16 me anyway.

17      THE COURT:  Not with an expert.

18      MR. VELKEI:  Understood.

19      MR. STRUMWASSER:  Q.  So I want to focus now just

20 on one of those points that you've made on Page 4,

21 namely the charge that CDI did not require providers to

22 exhaust PacifiCare's internal company appeals before

23 processing the complaints.  So that's what we're

24 talking about now.  Are you with me?

25      A.  Yes.
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 1      Q.  What is the basis for your belief that CDI

 2 didn't require providers to exhaust internal company

 3 appeals before processing complaints?

 4      A.  My understanding from the information in this

 5 case is that that was waived for the company.  In

 6 addition to that, CDI staff was asking the CMA if they

 7 wanted to go through the regular process or not.  And

 8 the fact that the Department would ask the complaining

 9 party how they wanted to proceed and have their

10 complaints handled does suggest a level of

11 arbitrariness.

12      Q.  Is it your understanding that CDI on its own

13 initiative said to CMA, "Do you want to go through the

14 process or not?"

15      A.  Yes, I believe I saw an e-mail from Andrea

16 Rosen to the CMA to that effect.

17      Q.  That e-mail was about a complaint that had

18 already been submitted, right?

19      A.  No, I read it as more general in terms of how

20 to handle complaints in the future.

21      Q.  I would like you to assume that it was a

22 specific reference to a communication that had already

23 taken place from the Department in which CMA had

24 provided the Department with a significant number of --

25 a number of physician's names, a narrative about each
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 1 one's claims, and substantiating documentation

 2 corresponding to that narrative.  Do you have that in

 3 mind?

 4      A.  Okay.

 5      Q.  And I would like you to assume that, upon

 6 having done that, the CMA said, "Would you like us to

 7 have these submitted separately again?"  Do you have

 8 that assumption in mind?

 9      A.  Yes.

10      Q.  And I'd like to you assume that the narratives

11 themselves described attempts by the providers to get

12 relief from the company itself.  Do you have that in

13 mind?

14      A.  Okay.

15      Q.  If those are -- given those assumptions, if

16 the Department then responded to the inquiry, "Do you

17 need us to submit it a second time?" by saying, "No,

18 we've got it, thanks very much," would that be evidence

19 that CDI acted arbitrarily and subjectively?

20      A.  Well, yes, possibly, if some of the -- if

21 you're telling me that every one of the complaints in

22 the letter actually went through the formal internal

23 appeals process and each one of those was resolved one

24 way or the other through that process and then the CMA

25 submitted these to the Department, that would be one



24736

 1 thing.  That was not my understanding from reviewing

 2 things.

 3          And there was -- there were e-mails that I saw

 4 from Andrea Rosen to the CMA asking about whether they

 5 wanted to have them submitted, but the CMA wanted to

 6 follow the process or do something else.

 7          There was also a communication about

 8 Ms. Rosen's attempt to talk to I believe it was Mr.

 9 Cignarale about whether the formal appeals was a

10 necessary prerequisite.  That may not have been the

11 term she used.  So that's what I've seen.

12      Q.  You said, "There were e-mails that I saw from

13 Andrea Rosen to the CMA asking whether they wanted them

14 submitted."  My question is did you see multiple

15 e-mails regarding this processing question?

16      A.  I believe I did.

17      Q.  You've said that it would be one thing if the

18 letter, the complaints in the letter, actually went

19 through the formal internal appeals process and each

20 one of those was resolved one way or the other.  Do you

21 recall saying that?

22      A.  Yes.

23      Q.  Do you understand that the right of the

24 claimant to submit -- a provider to submit a complaint

25 to the Department of Insurance does not arise until the
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 1 company processes the complaint?

 2      A.  No, not under the statute.  But that was the

 3 process the Department put into place as I understand

 4 it.

 5      Q.  Are you aware that there were providers who

 6 said, "I tried to contact the company multiple times

 7 and couldn't reach anybody, couldn't get a resolution"?

 8 Are you aware of that?

 9      MR. VELKEI:  Assumes facts not in evidence.

10      THE COURT:  Overruled.

11      THE WITNESS:  Yes and no.  I am aware that there

12 have been allegations that either providers or others

13 allegedly had some difficulty getting through.  The

14 "no" part of my answer is I am not aware the provider

15 disputes that were submitted through the appeals

16 process were not processed.

17      MR. STRUMWASSER:  Q.  So you are not aware of

18 providers who claim that they did not get return phone

19 calls when they called to try to reach the company?

20      THE COURT:  That isn't what she said.

21      MR. STRUMWASSER:  That was a different question

22 though.

23      THE COURT:  Okay.  I'll allow it, but that isn't

24 what she said.

25      THE WITNESS:  No.  I'm actually making the
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 1 distinction between the phone call and going through

 2 the more formal internal appeals process -- or the

 3 provider dispute resolution process.

 4      MR. STRUMWASSER:  Q.  Do you know whether the

 5 providers who were making these complaints had notice

 6 of the provider dispute resolution process?

 7      A.  My understanding is it was written down by the

 8 Department.  Whether they shared that and put the

 9 provider community on notice, I'm not sure I know.

10      Q.  So is it your understanding that, if a

11 provider says, "I had a problem.  I tried to reach the

12 company multiple times, and I never reached anybody.

13 And I never reached anybody to tell me whom to reach.

14 Would you help me please," that there was something in

15 the Department's internal procedures that said, "We

16 don't have jurisdiction over this complaint"?

17      A.  No.  I think you're -- what I hear in your

18 question is really two different things.  It's one

19 thing for a provider to call and say they're not

20 getting a return phone call.  I see that as really a

21 different situation than the provider using the formal

22 provider dispute resolution process and not getting any

23 answer.  And I haven't seen any indications that formal

24 provider disputes were not being responded to.

25      Q.  I understand the distinction you've made



24739

 1 there.  And I'm now going to set aside the case where a

 2 provider actually wrote a letter, "Dear Provider

 3 Dispute Resolution Person, here is, pursuant to this

 4 paragraph of my contract, here is my complaint."

 5          I'm talking about somebody who has gotten EOPs

 6 and they were, in the provider's mind, incorrect and

 7 called to try to find out what was going on, couldn't

 8 even reach anybody at the company, and then reports

 9 that to the Department of Insurance.

10          Do you know there to be anything that would

11 preclude the Department of Insurance in that instance

12 from entertaining that complaint?

13      A.  If I understand your question and you're

14 asking me whether it would be appropriate for the

15 Insurance Department to take that phone call from the

16 provider where the provider is saying, "I can't get

17 through to anyone at this insurance company," sure,

18 they can take that call.  That, to me, is, as I

19 mentioned, different than trying to get ahold of the

20 Department to resolve a particular claim issue that

21 should go through the provider dispute resolution

22 process or the appeals process -- and in this case,

23 which the Department wanted them to do before it came

24 to the Department.  Sorry about -- that was a

25 convoluted answer.
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 1      THE COURT:  I understand.

 2      THE WITNESS:  But there's a distinction between

 3 accepting that phone call and resolving a claim issue.

 4      MR. STRUMWASSER:  Q.  In the example you just gave

 5 where the provider calls the Department of Insurance

 6 and says, "I can't even reach anybody," you think it's

 7 okay for the Department to take the call but not to

 8 attempt to resolve the dispute?  Is that what I heard

 9 you say?

10      MR. VELKEI:  That's argumentative, your Honor.

11      THE COURT:  There's a difference between resolving

12 the fact that they can't get ahold of the company and

13 resolving the underlying complaint.

14          That's what I understood you to say.  Is that

15 correct?

16      THE WITNESS:  Yes.

17      THE COURT:  Let's take the lunch break.

18      MR. STRUMWASSER:  Okay.

19      MR. VELKEI:  1:30, your Honor?

20      THE COURT:  Yes.

21          (Whereupon, the luncheon recess was taken

22           at 12:00 o'clock noon)

23

24

25
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 1                     AFTERNOON SESSION

 2                         ---o0o---

 3          (Whereupon, the appearance of all

 4           parties having been duly noted for

 5           the record, the proceedings resumed

 6           at 1:35 o'clock p.m.)

 7      THE COURT:  Back on the record.

 8      MR. STRUMWASSER:  Thank you, your Honor.

 9      Q.  Good afternoon, Ms. Stead.

10      A.  Good afternoon.

11      Q.  On the topic of possible waiver of the

12 exhaustion requirement for PDR -- "PDR," you know that,

13 right?

14      A.  Yes.

15      Q.  Am I correct that the only evidence you are

16 aware of that CDI waived a requirement of exhaustion of

17 PDR in this case is the e-mail or e-mails by Ms. Rosen

18 that you referenced earlier?

19      A.  Yes.  Well, that's my recollection, although

20 there were complaints that the Department was looking

21 at that I don't recall having gone through the PDR

22 process.

23      Q.  Do you recall the Department looking at

24 complaints that you don't recall there having been

25 evidence they had gone through PDR process?
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 1      A.  Yes.

 2      Q.  What can you tell us about those complaints?

 3 Do you recall anything about who the provider was or

 4 what the allegations were or anything like that?

 5      A.  My recollection is one of the providers was

 6 SleepQuest, and there were numerous claim matters that

 7 involved self-funded plans that were not within the

 8 Department's jurisdiction.

 9      Q.  I think the word she used was "did not involve

10 the Department's jurisdiction."

11      THE COURT:  Did you finish your answer?

12      THE WITNESS:  Yes.

13      MR. STRUMWASSER:  I couldn't hear that.

14      THE COURT:  I asked her if she had finished her

15 answer.

16      MR. STRUMWASSER:  Q.  Do you recall that there

17 were issues with respect to SleepQuest that were within

18 the Department's jurisdiction, others that were not?

19      A.  Yes.  My recollection was that one or two may

20 have been, but the large number were not within the

21 Department's jurisdiction.

22      Q.  So it's your understanding that none of the

23 SleepQuest allegations had gone through the PacifiCare

24 PDR process before the Department accepted them?

25      A.  Yes, that's my recollection.  But the
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 1 communications from the Department to the CMA, the most

 2 telling for me were the Department's actually asking

 3 the CMA how the CMA would like those complaints handled

 4 and also talking about -- where Ms. Rosen indicated she

 5 got Mr. Cignarale to agree that that process did not

 6 have to be followed.  That's the most telling.

 7      Q.  That, again -- those were the e-mails from

 8 Ms. Rosen, both those categories that you just referred

 9 to, right?

10      A.  Yes, that's correct.

11      Q.  Do you understand those e-mails to be related

12 to SleepQuest?

13      A.  No, I don't know that specifically.  Those

14 e-mails seem to address provider complaints in general.

15      Q.  So you don't recall that they referred to

16 SleepQuest, and you also don't recall that they

17 referred to any other specific providers?

18      A.  That's correct.  I do not recall that those

19 e-mails in question from Ms. Rosen to the CMA were

20 about any particular provider.  They were written in

21 terms of generalities, "How do you want these

22 complaints handled?"

23      Q.  Ms. Stead, do you know what the rationale was

24 behind the internal CDI guidelines with respect to the

25 exhaustion of the PDR process?
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 1      A.  Not completely, but I recall some testimony

 2 that it was put into place, at least in part, for -- as

 3 a matter of resource issues for the Department.  But

 4 the whole idea of allowing the statutory PDR process to

 5 work before it comes to the Department actually seemed

 6 reasonable to me.

 7      Q.  Okay.  But you don't recall any Department

 8 witness identifying any other policy, reason,

 9 underlying purpose of that requirement other than the

10 resource reason, correct?

11      A.  That's correct.  I don't remember any specific

12 testimony other than the resource issue.

13      Q.  You also contend that compliance officers

14 failed to adequately maintain documents, correct?

15      A.  Yes.

16      Q.  Do you know what market conduct --

17          (Proceedings interrupted by fire alarm)

18      THE COURT:  Go ahead.

19      MR. STRUMWASSER:  Q.  Do you know what market

20 conduct examination working papers are?

21      A.  Yes.

22      Q.  What do they consist of?

23      A.  Those are the documents or databases that

24 market conduct examiners create in the course of

25 examination.  Could be their notes.  Depending on the
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 1 state, they may also include some of the documentations

 2 from the insurance companies as well.

 3      Q.  You mean claims files, things like that?

 4      A.  Depending on how it's identified.

 5      Q.  Do you know what the CDI policy is with

 6 respect to retention of market conduct working papers?

 7      A.  It's in the manual, and if I could see it, I

 8 could tell you for certain.  There are some records

 9 that are kept for a certain period of time, depending

10 on whether an enforcement action is taken.  Others

11 records are kept more indefinitely, for five years or

12 something like that.

13      Q.  Specifically with respect to market conduct

14 working papers, do you have any evidence that any

15 working papers from the PLHIC examination were

16 improperly not preserved?

17      A.  No.  I don't think we know exactly what

18 records were destroyed.

19      Q.  Do you know whether any examination working

20 papers were destroyed?  And I'm specifically

21 contrasting that with the CSB work.

22      A.  No, I don't know that that was ever specified

23 by those who didn't keep records.

24      Q.  Do you understand that the Department has a

25 Consumer Services Bureau -- or Claims Services Bureau,
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 1 rather, CSB, correct?

 2      A.  Yes.

 3      Q.  And you understand that their job is to

 4 receive complaints from the public and, I guess,

 5 others?  They receive individual complaints, right?

 6      A.  Yes.  My understanding is that's the complaint

 7 handling unit within the Department.

 8      Q.  You understand that those are not the folks

 9 who conduct a market conduct exam, right?

10      A.  Yes.

11      Q.  That's the field examination unit, right?

12      A.  Yes.

13      Q.  I'm focusing on the field examination part.

14 Have you any evidence that any working papers that were

15 received or maintained by the field examination people

16 were not properly preserved?

17      A.  Specifically, no.  But there was testimony

18 from the staff on the market conduct side that record

19 retention procedures didn't seem to be carefully

20 followed, if you will.

21          And the other thing is the allegations in this

22 case include matters involving complaints, and there is

23 a statutory duty to keep those records.

24      Q.  I want to stick with field services, with the

25 examination people.  And you alluded to testimony from
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 1 staff.  I would like to know whose testimony you are

 2 referring to.

 3      A.  My recollection is that Joel Laucher did not

 4 seem to place a great emphasis on the retention, nor

 5 did Mr. Cignarale when he talked about kind of leaving

 6 it up to the examiners to decide what was relevant and

 7 what needed to be kept in the file.

 8      Q.  Mr. Cignarale was not on the examination side,

 9 correct?

10      A.  At what point in time?

11      Q.  At any time.  He was never in the unit that

12 conducts examinations, was he?

13      A.  He was over the unit.

14      Q.  That's right.  But he was never in the unit,

15 correct?

16      A.  If you're asking me whether he ever served as

17 a field examiner for market conduct, I don't recall

18 that in his testimony.  But as the head of that

19 department, I would expect him to be responsible for

20 what his staff did.

21      Q.  He was never head of field services, was he?

22      A.  No.  He has been over the -- both sides of

23 market conduct --

24      Q.  That's right.  He was --

25      A.  -- the claims side as well as the underwriting
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 1 side.

 2      Q.  Do you have any evidence that Mr. Cignarale

 3 ever had anything that constituted work papers for

 4 purposes of the CDI document retention policy?

 5      A.  For this case?

 6      Q.  Yes.

 7      A.  No.  I don't have any evidence that he

 8 physically had possession of any of the work papers for

 9 this case.  But he testified he reviewed the

10 examination, so I would presume he had access to that

11 information.  But whether he physically had possession,

12 I don't know.

13      Q.  Do you have any evidence that he destroyed any

14 work papers from the examination side?

15      A.  No.  I don't have any indication that

16 Mr. Cignarale himself destroyed records.

17      Q.  Do you have any evidence that anybody beneath

18 Mr. Cignarale ever destroyed any work papers from the

19 examination of PacifiCare?

20      A.  Well, at one point in time, he was over the

21 complaint services area.  And there has been testimony

22 by some of those individuals that they didn't keep

23 records.

24          As to the market conduct side, he seems to

25 leave it up to his examiners whether they keep records.
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 1 But, no, I don't know whether he -- I don't know.

 2      Q.  Now, on the claims services side, do you know

 3 what a CSB complaint file is?

 4      A.  Yes, generally.  I'm familiar with the concept

 5 of complaint files within insurance departments.

 6      Q.  What documents do complaint files contain?

 7      A.  A complaint file is generally going to have

 8 the initial complaint that comes in in hard copy or

 9 electronically from whoever it's coming in from.  You

10 can expect to see some kind of inquiry going from the

11 insurance department to the regulated entity, whether

12 it's an insurance agent or insurance company, generally

13 asking them to address the complaint.

14          And this is -- I'm speaking on very general

15 terms because it obviously depends on exactly what the

16 complaint is.  But in general terms, that's what you

17 would see.

18          You may find supporting documentation from the

19 person making the complaint.  You may find

20 documentation coming back from the insurance company or

21 the agent or whoever the licensee is that supports

22 their position.  And there may be other documents and

23 correspondence as well.

24      Q.  And that's all -- that's it?  Those are the

25 only things that you know go in a complaint file?
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 1      A.  I'm talking very generally, those are the

 2 things that you'll see in there.  There may also be

 3 notes of the staff person who's handling the complaint.

 4 There may be records of telephone calls if some of the

 5 review is conducted by telephone.

 6      Q.  Are you aware whether CDI, the CSB folks at

 7 CDI maintain a paper complaint file, computerized

 8 complaint file or both?

 9      A.  My understanding is both.  My understanding is

10 that there's been electronic data submitted.  I believe

11 there needs to be an electronic record because every

12 state, including California, periodically uploads their

13 complaint data to an NAIC database.

14          From some of the testimony from Mr. Masters, I

15 understand that some of the complaint files couldn't be

16 located when he was going through his process of

17 reopening complaints.  That suggests to me that there

18 was also a hard copy.

19      Q.  So as far as you know, you don't have any

20 evidence that any of the computer records in the

21 complaint files were lost, do you?

22      MR. VELKEI:  Other than those that we have

23 evidence in the record were destroyed?

24      THE COURT:  His question is more specific than

25 that.
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 1      MR. VELKEI:  All right, your Honor.

 2      THE COURT:  But the problem is that I don't think

 3 Mr. Masters was able to find electronic copies of the

 4 things that he couldn't find, so...

 5      MR. STRUMWASSER:  I think that's how he knew there

 6 were things to find, and he couldn't --

 7      THE COURT:  He had a listing but not the actual

 8 file.

 9      MR. STRUMWASSER:  He had the Oracle file.  That's

10 the term that's been used here.  And the Oracle file

11 had some records.

12          And Ms. Stead is right.  There's a computer

13 record, and there's a hard copy record.  And the reason

14 why he knew that there were files missing is because he

15 had the computer record and not the hard copy record.

16      THE COURT:  He had a record that there was a

17 computer record but not the full record because he

18 specifically said he couldn't find certain material.

19      MR. STRUMWASSER:  Right.  The hard copy file.

20      THE COURT:  No, that isn't what he said.  He

21 couldn't find the material, period.  He couldn't go

22 looking in some electronic file and then be able to

23 print it out and make it whole.  He -- there was a

24 file; he knew there was a file.  But he couldn't find

25 the documents.
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 1      MR. STRUMWASSER:  I'm sorry, your Honor.  If you

 2 don't mind our just sort of thrashing this out, I'm

 3 using the term -- I am not saying that there's a

 4 computer file in which all of the paper records were

 5 image imaged.

 6      THE COURT:  All right.

 7      MR. STRUMWASSER:  For example, we have evidence

 8 that any time a person calls in, somebody makes an

 9 entry into the Oracle system.

10      THE COURT:  Yes.  There was a record that there

11 was a record, but the records weren't there.

12      MR. STRUMWASSER:  Right.

13      MR. VELKEI:  Yes.

14      THE COURT:  So ask the question again.  Let's see

15 if we can --

16      MR. STRUMWASSER:  Q.  So you remember reading, do

17 you not, the references to the Oracle database for the

18 consumer services -- the claims services function?

19      A.  Yes, generally, I understand that there was a

20 database.

21      Q.  Right.  And that's the database you say is

22 periodically uploaded to NAIC, right?

23      A.  I don't know that that's the same database.  I

24 do know that the complaints are uploaded, certain

25 complaint information and codes are uploaded.
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 1      Q.  And as to the computer, not the hard copy but

 2 the computer record, whatever went in that database,

 3 you don't have any evidence that any of that

 4 information was lost, do you?

 5      A.  No, if the information was actually put into

 6 the database.  But we do know there was information --

 7 the electronic records weren't kept.  So I don't know

 8 if all the electronic records that came in actually got

 9 put into the database somehow or not.

10      Q.  You have no evidence that any of the things

11 that comprise the CSB electronic complaint file was

12 lost, do you?

13      MR. VELKEI:  I mean, assumes facts not in

14 evidence.  They've not established that there was a

15 complaint filed electronically.  There was a database

16 that maintained certain information about the

17 complaints.

18      THE COURT:  Can you read the question.

19          (Record read)

20      THE COURT:  I'll allow it.  You're talking about

21 the -- whatever was listed in this listing.

22      THE WITNESS:  No.  I don't know with respect to

23 the electronic database.  But it does appear that that

24 database may not be a full record of a particular

25 complaint.
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 1      MR. STRUMWASSER:  Q.  When you say "a full record

 2 of the complaint," you mean because there would be a

 3 paper claim file also that is not in the electronic, or

 4 you mean something else than that?

 5      A.  It's very possible, if the Department does not

 6 scan and image all of the records and supporting

 7 documentation that comes in in support of a complaint,

 8 if that is not done, then it would seem to me you may

 9 have a record that there was a complaint.  You may have

10 some certain data in an electronic database.  But that,

11 sort of, the substance, if you will, of the supporting

12 documentation may be kept in a hard copy.

13      Q.  You don't have any evidence, do you, that the

14 CDI procedures for the CSB electronic complaint file

15 provides for the scanning and storage of the image of

16 these hard documents, do you?

17      A.  No.  But the fact that Mr. Masters couldn't

18 find files suggests to me that either hard copies were

19 missing or information was missing from the electronic

20 file.

21      Q.  We can agree, I think, that Mr. Masters could

22 not find the hard copy files for certain complaints,

23 right?  That's your understanding?  Mr. Masters looked

24 for hard copy files, checked with the archives, and

25 they could not be found for certain of them, right?
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 1      A.  Yes, it was -- it was my impression in reading

 2 his testimony that it was hard copies, but it's

 3 possible electronic.

 4      Q.  Well, it's possible, but you have no evidence

 5 that it was the electronic that were lost, do you?

 6      A.  But what I know from his testimony is that a

 7 number of files could not be found for his review.

 8      Q.  Do you know how many files?

 9      A.  I would be guessing, but my recollection is

10 around 40.  But that is simply rough estimate.

11      Q.  So if I told you that it was fewer than 10,

12 would you say that sounds wrong or you really don't

13 know?

14      A.  I said I didn't really know.  That was

15 recollection.

16      Q.  Ms. Stead, if I told you -- Ms. Stead, is it

17 your understanding that violations arising from those

18 missing files or from the files for the missing -- I'm

19 sorry.

20          Is it your understanding that violations have

21 been charged in this case by CDI arising out of

22 complaints for which the files have been lost?

23      A.  No, I would certainly hope that would not be

24 the case.

25      Q.  So far as you know it isn't the case, right?
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 1      A.  The answer is I don't know.

 2      Q.  Now, you also said that CDI did not provide

 3 PacifiCare with statutory citations in referrals,

 4 right?

 5      A.  Yes.

 6      Q.  Have you seen any of the referrals from the

 7 case?

 8      A.  I have seen some of them, yes.

 9      Q.  Is it your understanding that none of the CDI

10 referrals contain statutory citations?

11      A.  No.  What I was concerned about was the

12 direction to examiners that they need not put statutory

13 references in some of the referrals.

14      Q.  Do you know how many CDI referrals lack

15 statutory citations?

16      A.  No, but if there was a referral concerning

17 compliance with a particular statute, it would be

18 unusual, in my experience, not to include the

19 reference.

20      Q.  In your experience?

21      A.  Because you want the insurance company -- what

22 you're looking for when you do those referrals, the

23 examiners believes that there's been a violation of a

24 particular statute.  And what you're doing with those

25 referrals is asking the company to comment, asking for
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 1 the company to provide more information, if that's the

 2 appropriate answer, and to explain what's going on so

 3 that the examiner can better determine whether in fact

 4 a violation may have occurred.

 5      Q.  Ms. Stead, you said that you don't know how

 6 many referrals lacked statutory citations.  Do you know

 7 how many did have statutory citations?

 8      MR. VELKEI:  Asked and answered.

 9      THE COURT:  Overruled.

10      THE WITNESS:  No.  And not every referral requires

11 a statutory citation.  It depends on the nature of the

12 referral.  You may have an inquiry about sort of a

13 process a company has, and it wouldn't relate to a

14 particular statute.  But when you're suggesting that

15 there's been a violation of a particular statute, then

16 it would be customary and expected that the statutory

17 reference be in the referral.

18      MR. STRUMWASSER:  Q.  Ms. Stead, did you see any

19 referrals that, because they lacked a statutory

20 reference, failed to provide PacifiCare with sufficient

21 information to respond to them?

22      A.  I don't recall specifically, but there was

23 also -- there were some e-mails between the staff and I

24 believe either a supervisor or manager, you know, "not

25 necessary," or, "don't put them in there," which
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 1 suggested to me that they normally would have, and the

 2 examiner was being advised not to include the statutory

 3 reference.  And that was of concern.

 4      Q.  But specifically with respect to my question,

 5 you don't recall seeing any referrals where the absence

 6 of a statutory citation rendered it impossible for the

 7 company to respond to the referrals?

 8      A.  No.  I do not -- I do not recall a specific

 9 one.  But by not putting the reference in there, it's

10 not that it's impossible for the company to respond to

11 the referral.  It just makes it less likely that the

12 regulator's going to get the best information and the

13 clarity that you want in that back and forth during the

14 examination process.

15      Q.  So the consequence of failing to put in the

16 statutory citation, in your mind, is that it is

17 disadvantages the regulator in obtaining information

18 that the regulator needs, correct?

19      A.  Yes, in a general sense.  I mean, the better

20 the communication back and forth, the better the end

21 product's going to be.  The more the regulator

22 understands what the company is doing and the more

23 opportunity the company has to share information during

24 this process with the examiners, the more likely you

25 are going to have a better work product in the end.
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 1 And by that I mean the conclusion exam findings.

 2      Q.  Ms. Stead, do you recall ever seeing any

 3 attempt by PacifiCare to contact the Department and

 4 communicate in sum and substance, "We've got this

 5 referral.  We're having difficulty responding to it.

 6 Can you tell us what statute you're referring to here?

 7      A.  No.  I don't recall that specifically.  I

 8 believe there's been testimony that the company did try

 9 during the course of examination to establish

10 communications and ask for some meetings or

11 opportunities to discuss aspects of the examination.

12      Q.  Not specifically statutory citations, right?

13      A.  I don't recall if that was a specific subject

14 of that -- of those requests or not.  They're just a

15 phone call asking for the opportunity.  And in that

16 case, I wouldn't know.

17      Q.  It is not your contention, is it, that

18 violations are being alleged in this case that would

19 not have been alleged if statutory citations had been

20 provided in some referrals?

21      A.  No, not at all.  My whole point in raising the

22 issue like the failure to provide statutory citations

23 and these other things in Section A of my report is

24 that these kinds of things, by not following those

25 normal procedures and guidelines, can give a regulator
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 1 this opportunity to be arbitrary, to act in ways that

 2 they may not otherwise, and not be consistent in how

 3 they evaluate and treat the entities they regulate.

 4      Q.  And you believe that it was standard protocol

 5 for CDI to provide statutory citations in every

 6 referrals; is that right?

 7      MR. VELKEI:  Misstates her testimony.

 8      THE COURT:  Overruled.

 9      THE WITNESS:  Yes, when it's the type of referral

10 that would call into a question compliance with a

11 specific statute, then I would expect that.  And I

12 believe that's in their manual.

13          And that would be what you would do according

14 to the handbook as well.  That's just -- that is a

15 practice in examinations.  It's as simple as saying,

16 "We found this in a file.  This appears to be a

17 violation of XYZ statute.  Please explain why it's not,

18 or please explain your position on this."

19          That's -- in that kind of a context, in that

20 kind of a referral, I would expect to see a statutory

21 citation.

22      MR. STRUMWASSER:  Q.  Based on your experience

23 outside of California, right?

24      A.  No.  That happened in some of the referrals in

25 this case.
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 1      Q.  Well, it happens in -- yes, there's no

 2 question that there were referrals that had statutory

 3 citations, right?

 4      MR. VELKEI:  Asked and answered.

 5      THE COURT:  Can you read it again?

 6          (Record read)

 7      MR. STRUMWASSER:  It's just a preliminary

 8 question.

 9      THE COURT:  I'll allow it.

10      THE WITNESS:  Yes.

11      MR. STRUMWASSER:  Q.  The question we're now

12 addressing is whether CDI had a protocol of always

13 providing statutory citations.

14          And I'm asking you whether you have any

15 evidence, based on anything in California, not to the

16 effect that it sometimes includes statutory references

17 but that there was a protocol or a rule in the

18 California CDI -- in the California Department of

19 Insurance prescribing that statutory references should

20 always be included?

21      A.  The fact that there was an e-mail exchange

22 between an officer -- an examiner and someone in a more

23 supervisory management position about whether or not to

24 include them, I mean, when I read that exchange, the

25 impression I got was that the examiner was being told
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 1 not to include them and that that was contrary to their

 2 normal practice.

 3          And, in fact, we saw some that had it.  So if

 4 they were being told in certain circumstances not to

 5 include them, yes, my conclusion is that was contrary.

 6      Q.  Can you imagine circumstances in which it

 7 would be completely superfluous or not necessary to

 8 provide statutory references in a referral?

 9      MR. VELKEI:  Asked and answered.

10      THE COURT:  Overruled.

11      THE WITNESS:  Yes, as I explained before, part of

12 the referral process is an opportunity for the

13 examiners to go back and forth with the company and

14 make sure that what they saw in the file, whatever they

15 were looking at, was all of the information and they

16 weren't missing something.

17          And sometimes your referral might be something

18 like, "So when this happens in the claims process, we

19 need to know what you do with it."  That's more of a

20 request for procedural information, process

21 information.  That's not going to necessarily look at

22 statutes.  So those kind of referrals, I wouldn't

23 expect to see a statute.

24          But when I look at a claim file and something

25 happened that doesn't seem right and it looks like it's
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 1 a violation, if I'm giving the company a referral on

 2 that, saying, "It looks like you mishandled this, and

 3 it looks like it's a violation of this statute.  Please

 4 explain, or is there anything else we need to think

 5 about?" I would, in that case, expect there to be a

 6 statutory citation.

 7      Q.  In an exam in which there appear to be a lot

 8 of irregularities, you might have a series of referrals

 9 that identify the apparent irregularity, identify what

10 code section it is that makes it appear to be

11 irregular, and then posit inquiries about what they

12 were doing about it or getting some kind of

13 confirmation, right?

14      MR. VELKEI:  Objection, vague.  I assume the

15 examiner's talking about irregularities by the licensed

16 entity and not the Department?

17      THE COURT:  Yes, I think we can assume that.

18 Overruled.

19      MR. VELKEI:  Thank you.

20      THE WITNESS:  The answer is yes, that's one

21 process to an examination, to exchange information.

22 There are other ways.  I mean, just meetings.

23      MR. STRUMWASSER:  Q.  And --

24      THE COURT:  Were you finished?

25      THE WITNESS:  Meetings would be another.  I was



24764

 1 finished.  Thank you.

 2      THE COURT:  Okay.

 3      MR. STRUMWASSER:  Q.  And if a bunch of those

 4 kinds of referrals for a specific problem had been sent

 5 over and there are additional claim files that have the

 6 same problem, would it be unreasonable for a manager of

 7 an examination to say, "Look, these guys know what the

 8 statute is that's at issue here.  If you're just

 9 sending a follow-up with more statutes, don't make it

10 look like it's the first one.  Just get it out the door

11 because they already have the information, and we just

12 want to let them know that they have additional -- we

13 have additional claims for which the same question

14 arises," that would be a reasonable thing for a manager

15 to say, wouldn't it?

16      A.  I'm not sure I understand the question.

17      Q.  Okay.  On July 1, the Department sends a

18 referral saying, "We have found the following ten

19 claims that we've looked at that appear to have the

20 following irregularity which appears to be proscribed

21 by Insurance Code Section 12345."  Okay?

22          And on July 15th, a second referral goes out

23 saying, "You know what?  We found another ten.  Same

24 irregularity.  Again, Section 12345."

25          And now, on July 30th, another ten and the



24765

 1 manager sees that the examiner is giving exactly the

 2 same information each time when that may not in fact be

 3 necessary to inform the licensee what the issue is.

 4 That's my hypothetical.

 5          Under those circumstances, would it be

 6 appropriate for a manager of the examination process to

 7 say, "You know, you don't have to give them the

 8 Cadillac version of the referrals.  They know what's at

 9 issue.  We're trying to get referrals out as fast as we

10 can in order to get our arms around this exam.  Just,

11 where you don't need to put in a statutory referral,

12 don't do it."  Would that be appropriate?

13      A.  That makes no sense to me.  And the reason, if

14 I can explain that, if you are giving referrals on a

15 particular issue and you're citing the statute and then

16 you come to the third group and you just don't give the

17 citation, frankly, that may be confusing to the

18 licensee.

19          And I don't see that adding a statutory

20 citation, if you're already doing the referral, really

21 adds too much to the work or the time.  So...

22      Q.  As a manager of a market conduct examination

23 force, you are aware that productivity of market

24 conduct examiners and the number of exams they conduct

25 is an issue, right?
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 1      A.  Every insurance department I know has resource

 2 issues, and there's always a question of how to best

 3 allocate those resources.

 4      Q.  And typically, they have benchmarks or quotas

 5 or something to measure whether a given market conduct

 6 examiner is processing enough exams, right?

 7      A.  No, I've actually never heard of quotas for

 8 individual examiners because the management generally

 9 identifies the company companies that require

10 examination.

11          I mean, any department's going to have a

12 process to identify the companies that need to be

13 examined for whatever the reasons might be and which

14 ones are going to be the priority and where you're

15 going to expend the resources.  So, no, I've never

16 heard of setting quotas for individual examiners.

17      Q.  How about quotas for teams or units?

18      A.  No.  Really, I think if there's any suggestion

19 of a certain amount of examinations that need to be

20 completed, say, in a year or so.  That's really more of

21 the whole bureau -- the whole unit, not just one

22 individual team.

23      Q.  So you have seen quotas for whole units?

24      A.  No, actually, I haven't.

25      Q.  You've never seen an instance in which the
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 1 head of an examination unit says, "You know, before you

 2 took over, we were doing 50 a year.  And now we're only

 3 doing 10.  What's wrong?"

 4      A.  No, because generally it's difficult to

 5 project how long an examination is going to take.  If

 6 you get pulled into a multi-state, it's a whole

 7 different issue.

 8          California does have a more routine process of

 9 evaluating companies every so often.  So in that kind

10 of an environment, you may want to get a certain number

11 done as a department within a given period.

12      Q.  Have you ever seen instances where a

13 supervisor has said to an examiner, "You've got to

14 process these faster"?

15      A.  "These" being an exam?

16      Q.  In an exam.

17      A.  I'm sorry.  Processing the examination faster?

18      Q.  Yes.  Yes, processing the claims that you're

19 examining, the files that you're examining faster than

20 you are.

21      A.  Yes, that's possible if you're talking about

22 an individual examiner's performance because, with any

23 examination, you have a scope of work, you have an

24 estimated budget of time it's going to take and a team

25 assigned.  And you have to allocate that work.  So in
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 1 allocating that work, an individual examiner may have

 2 certain expectations, "You have to do so many complaint

 3 files in a day so we can meet our deadline."  So in

 4 that respect, yes.

 5      Q.  Ms. Stead, the e-mail that you referred to

 6 about statutory citations, you believe that that e-mail

 7 was not motivated by resource restraints or timing

 8 issues; is that right?

 9      MR. VELKEI:  Asked and answered.

10      THE COURT:  I'll allow it.

11      THE WITNESS:  Yes, that's my impression.  If

12 they're giving a referral and the only thing remaining

13 is the statutory citation, I do not see how that

14 improves efficiency.

15      MR. STRUMWASSER:  Q.  I understand you say you

16 don't see how it improves.  But it's your conclusion

17 that the e-mail you saw was not based on a productivity

18 or a time or a resource basis?

19      A.  Correct.  It was not my impression that it was

20 based on those things.

21      Q.  You also believe that it is significant that

22 CDI didn't provide PLHIC an opportunity to review and

23 comment informally upon an initial draft of the CDI

24 exam report; is that right?

25      A.  Yes, there seemed to be a deviation from what
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 1 they often do -- not always but often.  It certainly

 2 would have provided an opportunity for more back and

 3 forth between the company and the Department,

 4 especially in this case, when we know there's been

 5 testimony from examiners that there were some time

 6 limitations and some tight time frames to get this

 7 done.

 8          So the more the regulated entity and the

 9 regulator can discuss potential issues or problems, the

10 more likely they both, at the end of the day, are going

11 to have a better, more complete understanding.

12      Q.  So you have seen evidence that there were in

13 fact time constraints in completing the PacifiCare 2007

14 exam?

15      A.  Yes.

16      Q.  Now, you are aware that PacifiCare was

17 provided the verified written reports of the market

18 conduct exam in draft before they were finalized?

19      A.  Yes.

20      Q.  Have you seen those initial verified written

21 reports and PacifiCare responses?

22      A.  Yes.

23      Q.  Are you aware that every -- that those

24 verified written initial reports provide the statutory

25 citations for every violation that was being cited?
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 1      A.  Yes, I would expect to see those in a report.

 2      MR. STRUMWASSER:  I'll distribute a copy of

 3 Exhibit 116 in evidence, your Honor.

 4      THE COURT:  While she's doing that, I'll be right

 5 back.

 6          (Judge momentarily leaves bench and returns)

 7      THE COURT:  All right.

 8      MR. STRUMWASSER:  Q.  Ms. Stead, you've seen

 9 Exhibit 116, right?

10      A.  Yes.

11      Q.  And turn if you would please to

12  Bates No. 1280.  It's about seven or eight pages in.

13      A.  Okay.

14      Q.  And 116, by the way, this is the verified exam

15 report that was sent to PacifiCare on November 9, 2007,

16 right?

17      A.  I believe so.

18      Q.  And on 1280, where I asked you to look, that

19 is the table of citations for the public report, right?

20      A.  Yes.

21      Q.  And 1294 is the table of citations for the

22 confidential report, correct?

23      A.  Yes.

24      Q.  And if you turn to 1304, there's a table of

25 specific findings.  You're familiar with that, right, I
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 1 mean with tables of specific findings?

 2      A.  Yes, that's in this.

 3      Q.  And the table of specific findings summarizes

 4 all the violations that the Department is citing?

 5      A.  Yes, it should be.

 6      Q.  And taken together, the table of citations on

 7 1280, the table of citations on 1294, and the table of

 8 specific findings starting on 1304, they provide

 9 PacifiCare with a complete -- a sufficient listing of

10 the statutes that the exam found to have been violated

11 for the company to respond, correct?

12      A.  Yes.  I mean, without addressing the issue

13 whether it's sufficient or the right ones or anything,

14 this does -- these documents you've pointed me to

15 provide an outline of the allegations that the

16 Department's making as well as the statutes that the

17 Department believes may have been violated.

18      MR. STRUMWASSER:  Now, your Honor, I'm going to

19 distribute and give a copy to the witness of 117 and

20 118 in evidence.

21      THE WITNESS:  Okay.

22      THE COURT:  The witness said she's ready.

23      MR. STRUMWASSER:  Thank you, your Honor.

24      Q.  You've seen 117 and 118 before, have you not,

25 Ms. Stead?
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 1      A.  Yes.

 2      Q.  These are PLHIC's responses to 116, right?

 3      A.  Yes.

 4      Q.  So PLHIC was given an opportunity to respond

 5 to the findings in the reports forwarded them in 116,

 6 correct?

 7      A.  Yes, I never suggested they weren't.  My

 8 comments before about the referrals was a really

 9 different issue.  That's during the course of the

10 examination; we want that back and forth as well.

11      Q.  Well, but take a look at Page 4 of your

12 report, Exhibit 5707.

13          Take a look at the sentence starts under B,

14 seven lines down, I think it is.

15          "In the course of the examination,

16 PacifiCare" -- "of PacifiCare, CDI also deviated from

17 its standard protocol and did not provide PacifiCare

18 with statutory citations in referrals or,

19 significantly, with an opportunity to review and

20 comment upon the initial draft of CDI's report."

21          They did in fact give PacifiCare an

22 opportunity to review and comment on the report,

23 correct?

24      A.  Yes, on the draft report.  What that reference

25 in my report meant was -- and there was testimony about
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 1 this from CDI witnesses that it is often the practice

 2 to provide even a preliminary draft report to allow the

 3 company to comment.

 4          And to me that makes a lot of sense because

 5 what ends up happening in examinations is that, as good

 6 as our examiners are, either they don't have full

 7 information or there's some miscommunication or

 8 sometimes there are actually errors on the examiner's

 9 part.  So by giving the company that even earlier

10 opportunity to comment on a preliminary draft report

11 just improves the dialog and just improves the quality

12 of the end product.

13          And the Department had a process by which they

14 had let other companies comment on a preliminary draft.

15      Q.  So, Ms. Stead, your point is that PLHIC wasn't

16 given two opportunities to respond to the draft report,

17 right?

18      A.  Yes.  Now, I -- what I'm trying to say is that

19 these various deviations taken together cause me

20 concern.  One alone doesn't concern me, but together,

21 it does concern me.

22      Q.  Ms. Stead, to the best of your knowledge, did

23 PacifiCare ever ask for additional time to respond to

24 116?

25      A.  No, I don't know.
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 1      MR. STRUMWASSER:  Your Honor, I think if we keep

 2 going a little ways, we can -- what's your Honor's

 3 inclination?

 4      THE COURT:  I don't know, but I've got -- do you

 5 need a break?

 6      MR. VELKEI:  A break would be terrific.

 7      THE COURT:  You want to take a short break?

 8      MR. STRUMWASSER:  That's fine.

 9          (Record read)

10      THE COURT:  Back on the record.

11      MR. STRUMWASSER:  Q.  Ms. Stead, before the break,

12 we were talking about the sentence on Page 4 of your

13 report and particularly with the reference to the

14 Department not giving PacifiCare two opportunities to

15 respond to the exam report.

16          And you attached to that not giving them two

17 opportunities the word "significantly."  Am I correct

18 that your attribution of significance there is because

19 you understood giving two opportunities to somehow be a

20 standard practice of the Department?

21      A.  Yes.  There was something that was done in

22 other examinations.  And under the circumstances of

23 this case, I really would have expected the Department

24 to follow and take that extra step.

25          We're talking about an examination that was
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 1 high profile.  We're talking about an examination

 2 where, for the first time, the Department has used an

 3 electronic analysis for an entire claims population for

 4 a year.

 5          By the time the reports had been drafted, the

 6 Department believed they had over a million violations,

 7 which I'm quite certain is the largest number -- at

 8 least they've said that -- that they've ever seen in an

 9 examination.  And I would expect that would be so when

10 you look at the entire population.  That's not a common

11 examination technique.

12          So -- and then we know there was some pressure

13 from the CMA, this interest of the CMA.  So all those

14 things together, I would have expected the examination

15 to be conducted in a way to ensure as much

16 communication and full sharing of knowledge as

17 possible.

18      Q.  One of the circumstances of that examination

19 was that there was considerable time pressure to get

20 the examination concluded, wasn't there?

21      A.  Yes.  It appears there was some time pressure,

22 which, if I was managing that whole process, I would

23 have made very certain that every "t" was crossed and

24 every "i" was dotted, that every step was taken to

25 ensure the integrity of that process to make sure that
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 1 the final result was something that was completely

 2 defensible.

 3      Q.  Ms. Stead, did you review the testimony of

 4 Coleen Vandepas here?

 5      A.  I read her testimony.

 6      Q.  You have?

 7      A.  Yes.

 8      Q.  Do you recall that she testified that, giving

 9 insurers this second opportunity to respond informally,

10 she was asked whether that was typical for the

11 Department?  And she answered that there is no specific

12 requirement; sometimes it does occur, and other times

13 it does not.  Do you recall reading that?

14      A.  Yes, generally.

15      Q.  And you know that she was an insurance

16 compliance officer in the market conduct bureau?

17      A.  Yes.  And I'm not suggesting that the

18 Department did that in every single case.  But they had

19 provided opportunities to companies in other

20 examinations to respond to a preliminary draft.

21          And I think in the circumstances of this case,

22 it would have been very helpful in making sure that

23 both sides were clear on all the issues.

24      Q.  Ms. Stead, in fact, the procedures that CDI

25 followed in this case with respect to the draft --
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 1 providing PLHIC verified written reports, giving PLHIC

 2 the opportunity to respond to those reports, and then

 3 issuing final exam reports -- that procedure is set

 4 forth in the Insurance Code, isn't it?

 5      A.  Yes, there is a statutory requirement to allow

 6 the company to respond to a draft.

 7      Q.  Do you have your copy of the Code up there?

 8      A.  No, I don't.

 9      MR. STRUMWASSER:  Handing the witness a copy of

10 the 2012 desktop edition.

11      Q.  And I'd like you, Ms. Stead, to turn if you

12 would please to 734.1, Section 734.1.

13      A.  Okay.

14      Q.  All right.  So 734.1 Subdivision (a) refers to

15 the verified written reports being transmitted to the

16 company, right?

17      A.  Yes,

18      Q.  And (a) and (b) of 734.1 refer to the

19 company's opportunity to submit responses or rebuttals

20 to the verified written reports, right?

21      A.  Yes.

22      Q.  And the Commissioner is then required to

23 consider and review the report together with the

24 company's written submissions and then adopt the report

25 or make corrections, right?
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 1      A.  Yes.

 2      Q.  And there's nothing that happened in this --

 3 in the 2007 market conduct exam of PacifiCare that was

 4 not permitted under 734.1, right?

 5      A.  No, that's not at all what I'm suggesting.

 6          I agree this part -- this statute appeared to

 7 have been followed in terms of the draft report and the

 8 final report.  What I'm suggesting is that the

 9 Department had in the past used a process to allow a

10 company to review a preliminary draft report.  And

11 under the circumstances, especially with it being such

12 a high profile and the new methodology used in the

13 examination, I would have expected the Department would

14 have given the company that opportunity to respond.

15      Q.  Based on your experience as a regulator?

16      A.  Based on my experience and really based on

17 the focus on this examination and what the Department

18 was doing.

19          I mean, we've got testimony in this case that

20 it was a high profile examination.  There were time

21 constraints.  They're using new methodology that

22 they've never used before.  They come up with a million

23 violations, which is an extraordinary number for any

24 market conduct examination.

25          So all those things together -- particularly
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 1 because of the high profile nature, those are the ones

 2 you really want to make sure that you, you know, have

 3 done things according to the rules.

 4          You should always do things according to the

 5 rules, but with the high profile you're going to have

 6 attention on it.  And as a manager, I would not want to

 7 go to the Commissioner and say, "I got that wrong

 8 because I did not give the company enough opportunity

 9 to provide information to me."

10      Q.  Ms. Stead, you used the term "high profile" a

11 couple of times.  Is it the case that you were familiar

12 with that term prior to your involvement in this case?

13      THE COURT:  To the term?

14      MR. STRUMWASSER:  Yes.

15      Q.  To the phrase "high profile" with respect to

16 regulatory activities of the Department of Insurance?

17      A.  Yes.  There can always be examinations that,

18 for whatever reason, have a higher profile than others.

19 And I believe that term is used by some CDI staff with

20 respect to this examination.

21      Q.  And you've seen that term used with other

22 regulators as well with respect to high profile exam or

23 investigation or case?

24      A.  Yes.

25      Q.  I believe in your answer to the previous
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 1 question you referred to the exam reports citing a

 2 million violations, which was really extraordinary.  Do

 3 you recall saying that?

 4      A.  Yes.

 5      Q.  Do you understand that the draft reports --

 6 excuse me.

 7          Do you understand that the final report in

 8 this case charged a million violations?

 9      A.  No, but the draft did.  And the findings at

10 the end of the examination suggested that's what the

11 Department's examination was showing.

12      Q.  Right.  So the draft report found -- purported

13 to find a million violations, right?

14      A.  Yes.

15      Q.  PacifiCare was given a copy of the draft

16 report and an opportunity to comment on it, right?

17      A.  Yes.

18      Q.  And it came back with a lower number, right?

19      A.  Yes.

20      Q.  And the Department accepted the lower number

21 that PacifiCare gave it, right?

22      A.  Yes.

23      Q.  Anything wrong with that process?

24      A.  There's nothing -- I'm not suggesting that

25 that part of the process was wrong.  What I'm
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 1 suggesting is that the Department had some tools

 2 available to it for more communication with the

 3 Department so that, when they see something in the

 4 course of examination that suggests to them that

 5 there's a million violations, that they could have done

 6 some more to work with the company to get to the bottom

 7 of some of those issues.

 8          And if you look at their own procedure manual

 9 for market conduct examinations, it encourages open

10 communications during the course of examination.

11 That's all I'm suggesting.

12      Q.  The procedure manual doesn't say anything

13 about giving the company two copies of the report, does

14 it?

15      MR. VELKEI:  Argumentative.

16      THE COURT:  I'm sorry.  Was that an objection?

17      MR. VELKEI:  Argumentative.

18      THE COURT:  Oh.  I didn't hear.

19      MR. VELKEI:  I'm sorry, your Honor.  It's getting

20 late.

21      THE COURT:  Can I hear the question?

22          (Record read)

23      THE COURT:  Overruled.

24      THE WITNESS:  I'd have to look at it.  I'm not

25 sure.  But we know from testimony the Department has
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 1 done that in the past.

 2      MR. STRUMWASSER:  Q.  And has not done that as

 3 well, right?

 4      A.  True.

 5      Q.  Ms. Stead, would you agree that, if the

 6 Department has indications that there maybe as many as

 7 a million violations, that that might create some

 8 urgency to take regulatory action?

 9      MR. VELKEI:  Generally, or in this case?

10 Objection, vague.

11      MR. STRUMWASSER:  Generally.

12      THE COURT:  I'll allow it.

13      THE WITNESS:  No.  I think -- if I had those kinds

14 of results in front of me as a manager of market

15 conduct and my staff found something like that, I would

16 be very cautious about making sure that those numbers

17 were right, the methodology was sound, and that we had

18 all the information we needed to proceed before I would

19 charge a company with something like that.

20      MR. STRUMWASSER:  Q.  Let's talk about your

21 experience as a regulator.  You were assistant director

22 of the Ohio Department, right?

23      A.  Yes, over several divisions, right.

24 There's -- I hesitate only because there's the deputy

25 director who serves under the Commissioner as well, and
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 1 there's a series of assistant directors that report up

 2 to the Commissioner as well, yes.

 3      Q.  So your -- I'm sorry.

 4      A.  Not to confuse, but that was my title.

 5      Q.  So as assistant director, you reported

 6 directly to the deputy, who reported to the director?

 7      A.  No.  Deputy reports to the director, and the

 8 assistant also reported to the director.

 9      Q.  And you were responsible for the staff who did

10 market conduct examinations?

11      A.  Yes.

12      Q.  You were in charge of the staff that did

13 enforcement and fraud?

14      A.  Yes.

15      Q.  You were in charge of the staff that did agent

16 licensing, right?

17      A.  Yes.

18      Q.  And I believe you testified that, during the

19 period in which you were assistant director, you

20 oversaw approximately 80 market conduct exams, right?

21      A.  Yes.  What I said was approximately 80 were

22 closed during that time frame, approximately.

23      Q.  Now, were those 80 separate examinations or

24 the examinations of 80 companies?

25      A.  They were 80 separate examinations.
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 1      Q.  So 80 exams in six years, that's about a dozen

 2 exams a year by the Ohio Department?

 3      A.  I think it's -- I don't know.  I'm sorry.

 4 What was the question?

 5      Q.  80 divided by six -- I think it's like 12 or

 6 13.  Does that sound right to you?

 7      A.  Something like that.

 8      Q.  And of those 80, approximately 20, you

 9 thought, were health insurer exams, correct?

10      A.  Yes, roughly.

11      Q.  Now, of the 80 exams, how many of those were

12 on site exams?

13      A.  I don't know the number.

14      Q.  More than half?

15      A.  I don't know.

16      Q.  Of the 20 health insurer exams, how many of

17 those were on site exams?

18      A.  My recollection is all of those were on --

19 best I can remember, all of those were on site.

20      Q.  Why don't you help --  I'm sorry.

21      A.  To the best that I recollect, they were on

22 site.  But I may have to go back and look at the

23 reports.

24      Q.  What's the difference between an on site and a

25 non-on site exam?
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 1      A.  There are on site examinations where part of

 2 the examination is actually conducted in the company's

 3 offices.  So you go in, and you either look at their

 4 databases or you look at their hard copy files,

 5 whatever it might be.

 6          Then there are examinations that are still

 7 market conduct examinations that are sometimes referred

 8 to as desk audits.  And by that, that means you get the

 9 company's records, you get the data you need for the

10 examination, and you conduct it at the Department's

11 offices.

12      Q.  You never go out to the site of the insurer?

13      A.  That's possible.  Depends on how you structure

14 it and what the issues are.  There are a lot of

15 variables that go into determining exactly how you're

16 going to conduct a market conduct examination.

17      Q.  And it's your best recollection that the 20

18 exams of health insurers during your assistant

19 directorship were all on site?

20      A.  That's my recollection, but I'd have to look

21 at the reports to tell you that for sure.

22      Q.  And 20 exams over six years means that you had

23 about three or four market conduct examinations going

24 on site every year roughly?

25      MR. VELKEI:  For health insurers.
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 1      MR. STRUMWASSER:  Of health insurers, thank you.

 2      THE WITNESS:  I don't know.  Several of those were

 3 done in one year.  So to say there were three or four

 4 every year, I'm not certain that's the case.

 5      MR. STRUMWASSER:  Q.  On average over the six

 6 years?

 7      A.  I don't think it's really an average.

 8          I don't mean to be difficult, but there was a

 9 series of examinations we did close in time, and there

10 were some others of health insurers that followed.

11 Whether we actually did a health insurance company in

12 every one of those six years, I'm not sure.

13      Q.  So like in '01 and '02, you did like 18 or 19

14 of them, health insurer exams, right?

15      A.  That sounds about right.

16      Q.  And for several successive years thereafter,

17 you did no health insurer market conduct exams, right?

18      A.  I don't think that's the case.  But I'd have

19 to go back and look at the list, look at all of the

20 reports to tell you which ones were health insurers and

21 which years they occurred in.

22      Q.  If you did 20 over six years and 18 or 19 in

23 that 2001 period, there's only about one or two left,

24 right?

25      A.  Yeah, I don't recall a time not having
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 1 something open on a health insurer.

 2          Now, in addition to examinations, we also

 3 conducted investigations and other types of reviews

 4 that are not going to be reflected in a formal market

 5 conduct exam report.  There were health insurer

 6 examinations pending when I left the Department.

 7      Q.  And there were health insurer examinations

 8 pending when you got to assistant director, when you

 9 arrived at that job, right?

10      A.  I think so, but I'm not certain enough to tell

11 you that.

12      Q.  What was going on in 2001 or thereabouts that

13 caused you to have so many of your exams at that time?

14      A.  We had decided to -- the Department had

15 decided to examine the health insurance companies for

16 compliance with the prompt payment laws in the state of

17 Ohio.

18      Q.  Among the 20 health insurance exams that you

19 conducted during -- your department conducted during

20 your tenure as assistant director, how many of them

21 wound up citing the company for violations?

22      A.  All of them, I don't know.  I do know that, of

23 the series examinations we did to test for the

24 timeliness, payment and actually timeliness of the

25 investigation of health insurance claims, that we cited
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 1 seven companies for untimely payment of claims.

 2      Q.  And did you assess penalties for them?

 3      A.  In those seven, yes.

 4      Q.  Those were voluntarily agreed to as part of a

 5 settlement?

 6      A.  Yes, they were all resolved by a settlement,

 7 yes.

 8      Q.  What was the largest penalty amount?

 9      A.  Of those prompt payment exams?

10      Q.  Of the health insurance exams.

11      A.  Of those, my recollection was 125,000.  There

12 was another settlement of a multi-state; it was

13 150,000.

14      Q.  150,000 nationally or for your share?

15      A.  For Ohio.

16      Q.  Did you assess any penalties for any

17 violations against health insurers other than late pay?

18      A.  For six years -- I don't recall.

19      Q.  But late pays are the only ones where the

20 superintendent has the authority to assess penalties in

21 the first instance, right?

22      MR. VELKEI:  Monetary penalties?

23      THE COURT:  Monetary penalties?

24      MR. STRUMWASSER:  Yes, monetary penalties, thank

25 you.
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 1      THE WITNESS:  If you mean at the time we were

 2 assessing those, no.  The monetary penalties were put

 3 into the legislation that I discussed in 2002.

 4      MR. STRUMWASSER:  Q.  So your understanding is it

 5 was done as a result of the examination findings that

 6 your department conducted?

 7      A.  I'm sorry.  Was what?

 8      Q.  The legislation in 2002.

 9      A.  I don't know what the initial reason was

10 that -- whatever the party was that brought the

11 proposal for legislation, what the initial motivation

12 was.  But I do not recall anything that tied the

13 results of our examinations to desire for new

14 legislation.  I just don't recall any connection like

15 that whatsoever.

16      Q.  Did your department sponsor the legislation in

17 2002?

18      A.  No.

19      Q.  Did your department take a position on it?

20      A.  I don't recall because many times the

21 Insurance Department is -- certainly has an interest in

22 how legislation turns out but may not have a strong

23 interest, like a stakeholder might, like providers, for

24 example.

25          So oftentimes the Department would take a --



24790

 1 the position of being an interested party but not a

 2 proponent and not an opponent.  I don't want to give an

 3 answer I'm not positive about, but my recollection is

 4 we would have most likely in this circumstance taken

 5 the position of an interested party and neither

 6 supported nor opposed the legislation.

 7      Q.  You yourself were never in an -- occupied a

 8 civil service position of a market conduct examiner,

 9 correct?

10      A.  Correct.  I was never in that job

11 classification.

12      Q.  Have you ever been on site to conduct a market

13 conduct examination of a health insurer?

14      A.  Yes, I've been on site.  No, I was not there

15 to actually conduct the examination.  I was

16 responsible, though --

17      Q.  So you were there --

18      A.  -- for the performance of the examiners within

19 the Department.

20      Q.  So you were there overseeing staff that

21 conducted the exam?

22      A.  I was there one time to visit.  I was

23 responsible for overseeing all aspects of examination

24 and the performance of the staff.

25      Q.  Now, according to your resume, you oversaw a



24791

 1 staff of over 50 employees and a budget in excess of

 2 $5 million in those three divisions, right?

 3      A.  Yes.

 4      Q.  Were the 50 people distributed among the three

 5 divisions such that everybody would belong to one of

 6 those divisions?

 7      A.  Yes.  That number represents my total staff,

 8 which was assigned to three different divisions.

 9      Q.  Do you recall how many of those people were in

10 the market conduct division?

11      A.  No, I don't recall the exact number.  That was

12 an area of focus when I was there.  And we did -- we

13 were able to get some additional staffing.  But I can't

14 tell you the number.  I could probably stop and think

15 about every individual if you want me to add them all

16 up.

17      Q.  No, that's all right.

18          You testified on direct that California had a

19 larger staff than Ohio, correct?

20      A.  That's what Joel Laucher always told me.

21      Q.  That man's a patriot.

22      MR. VELKEI:  As we all are.

23      MR. STRUMWASSER:  Q.  I'd like to get some

24 perspective on your testimony.

25          Ms. Stead, in the 2006 fiscal year,
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 1 corresponding to roughly your last year at ODI, the

 2 California Department of Insurance had authorized

 3 positions for about 30 market conduct examiners.  Do

 4 you recall approximately how many examiner positions

 5 you had in the Ohio Department?

 6      A.  Can you give me a minute?

 7      Q.  Sure.

 8      A.  You know, I can't give you an exact number.

 9 And that's because in part there were a certain number

10 of staff that were assigned as field examiners, staff

11 market conduct examiners.  And then there were some

12 other individuals who had supervisory responsibilities,

13 management responsibilities but also served as field

14 examiners too.

15          Then I had some -- several data specialists

16 who were in a different classification who were also

17 trained to do examinations.  And they sometimes were on

18 the site as well, including one that was an individual.

19 But I didn't have 50.

20      Q.  I'm sorry?

21      A.  I did not have 50.

22      Q.  No, I understand.  Thank you.

23          In 2005-6, the California Department of

24 Insurance had a budget of 194 million and 1,261

25 authorized positions.  Do you know what the
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 1 corresponding numbers for that period would have been

 2 roughly?

 3      MR. VELKEI:  For the Ohio Department?

 4      MR. STRUMWASSER:  Yes.

 5      Q.  For the Ohio Department.

 6      A.  Maybe not exactly that period but shortly

 7 before that.

 8      Q.  I'll take those numbers.

 9      A.  And this is rough, based on my recollection.

10 The Department's budget, I believe, was getting close

11 to 30 million.  Staffing had been -- not cut, but we

12 had not been able to fill some positions for budget

13 reasons.

14          I think the maximum staff when I was there was

15 roughly 265.  And I do not recall whether that included

16 or did not include the field examiners for financial.

17 And there were a whole -- quite a large staff for

18 financial examinations that were never in the

19 Department's offices.   I just don't remember whether

20 they were included in that 265 or not.

21      Q.  Now, among the 50 states, the Ohio Department

22 of Insurance is a relatively large one, isn't it?

23      A.  In what respect?

24      Q.  Budget, number of positions.

25      A.  We've always been fairly well resourced.
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 1 Certainly not one of the bigger ones but certainly not

 2 at the bottom and not considered a small state in that

 3 respect.  And they've also always been quite active.

 4      Q.  I checked.  At the moment, Ohio is the seventh

 5 largest state in the country on the basis of

 6 population.  Would you expect the Ohio Department to be

 7 roughly in the top five or ten departments of insurance

 8 in the United States on a budget or authorized position

 9 basis?

10      A.  I don't know if can I answer that.  Ohio, like

11 a lot of states, has budget issues.  I don't know an

12 insurance department out there that thinks they have

13 enough resources.

14      Q.  Most of the insurance departments that you

15 encountered in your NAIC-type work when you were at the

16 Ohio Department were smaller than Ohio's, right?

17      A.  Do you mean in terms of staffing or budget?

18      Q.  Mm-hmm, staffing.  I don't mean shorter

19 people; I mean fewer number.

20      A.  No, I don't think that's the case at all.

21 There's a mix.  You have California.  You have large

22 states like New York that's pretty active, although not

23 necessarily the same way, in market conduct.

24          When I was at the Department in that role, I

25 understood that Missouri had about 30 market conduct
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 1 examiners.  Other states like Illinois used to have a

 2 lot.  And they had a lot of budget issues.  And then

 3 there were small states like New Hampshire that had two

 4 or three people.  So I'm not sure how to answer that.

 5 There's a rather at this among the states.

 6      Q.  There's New York and California are the two

 7 biggest, right?

 8      A.  Biggest in terms of what?

 9      Q.  Staffing scope.

10      A.  You probably have the resources.  Texas used

11 have a very large staff.  So did Florida.

12      Q.  Ms. Stead, would you agree that smaller

13 departments are more likely than larger departments to

14 adopt NAIC rules and procedures as their own and larger

15 departments are more likely to fashion their own rules

16 than the smaller departments are?

17      A.  I guess I would need to know what rules you're

18 talking about.

19      Q.  Adopting model codes for example?

20      A.  No, not necessarily.  There is an

21 accreditation process in place that's been around for

22 several years for financial oversight of insurance

23 companies.  And last count, I believe every state

24 including the District of Columbia was accredited

25 including California.
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 1          And to become accredited, you have to adopt

 2 certain laws, have certain laws on your books.  You

 3 have to have certain resources and follow certain

 4 guidelines.  And I believe the only state that may not

 5 be accredited at this point is New York.  But

 6 California is.

 7      Q.  A department facing budgetary constraints

 8 would actually have a reason to want to become

 9 accredited, right?

10      A.  For financial reasons?

11      Q.  Yes.

12      A.  I'm not sure I understand the question.

13      Q.  Well, the accreditation process you're

14 referring to is financial examination accreditation,

15 right?

16      A.  Right.  I was using that as an example to show

17 all the states but one have gotten on board with that.

18      Q.  That's the solvency review?

19      A.  Yes, generally.  It's more than that, but yes.

20      Q.  There is no accreditation program for market

21 conduct, is there?

22      A.  There is not today.  There has been

23 discussion.  And I fully expect we'll see more

24 discussion in the future on that issue.

25      Q.  When did those discussions begin?
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 1      A.  You know, I don't know exactly when they

 2 began.  I first started hearing about it in the mid

 3 2000s.

 4      Q.  You don't recall hearing any discussions about

 5 accreditation of market conduct examination during the

 6 period in which the financial surveillance

 7 accreditation program was being enacted by the various

 8 states, do you?

 9      A.  No, I don't recall that.  But I would not have

10 known about that back then.  That was in early 1990s.

11 I was a staff attorney.  I was not going to the NAIC or

12 involved in those initiatives.

13      Q.  Would you agree, with respect to market

14 conduct in particular, that larger states' departments

15 of insurance are more likely to conduct their own

16 investigations rather than to rely on multi-state

17 investigations?

18      MR. VELKEI:  Objection, relevance, your Honor.

19      THE COURT:  I'll allow it.

20      THE WITNESS:  By "larger states," you mean in

21 terms of staffing?

22      MR. STRUMWASSER:  Q.  Yes.  Let's just have an

23 understanding, when I refer to a larger state, that's

24 what I'm talking about.

25      A.  No, that's not my experience.
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 1      Q.  Ms. Stead, what is the term -- in market

 2 conduct terms, what does the phrase "market analysis"

 3 refer to?

 4      A.  "Market analysis" has had a couple of

 5 different meanings in the last 10, 12 years.  But I

 6 think the way it's more commonly discussed these days,

 7 now that the definition has sort of evolved -- I guess

 8 it's a little history here.

 9          It used to be market conduct examinations were

10 the tool that insurance departments used to look at the

11 market activity, market conduct of insurance companies.

12          In recent years, it's evolved to use other

13 techniques.  You saw the page from the continuum which

14 talked about different types of responses.

15          One of the things that's been going on since

16 at least 2002, if not earlier, was a way for the market

17 regulators to use data to gather market date or use

18 existing data that comes into the Department to analyze

19 and monitor what's going on in the marketplace, to look

20 for trends, to look for changes either in the market

21 or, in particular, companies' activity with the goal

22 being that none of us had enough resources to examine

23 every company.

24          So the goal was to focus your resources on

25 those companies that, based on your analysis, provided
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 1 some risk or looked like they potentially posed a risk

 2 to consumers.  So your limited resources were focused

 3 on those companies that, if your analysis was correct,

 4 presented the greatest risk of harm to consumers.  So

 5 the market analyses were broad term for using data to

 6 analyze those things.

 7          There is information currently collected by

 8 different states for that.  They have come up with

 9 techniques called Level 1s, Level 2s where they use

10 existing data, some of it is even financial, a variety

11 of things to figure out which companies warrant

12 additional scrutiny.

13      Q.  Market analysis is a much less expensive

14 undertaking for a company -- for a department than

15 market conduct examination, right?

16      A.  I'm not sure I would agree with that.  States

17 charge back market conduct examinations to the company.

18 And currently there may be one exception.  But states

19 are not charging back the expense of the market

20 analysis.  So the states are bearing the cost of the

21 staff that does market analysis.

22      Q.  So your point is that market analysis may be

23 cheaper, but it's not paid for as market conduct exams

24 are?

25      A.  I'm not sure what you mean by "cheaper" in
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 1 this context.

 2      Q.  Fewer -- to do a market analysis of Company X

 3 will typically cost -- will typically require far fewer

 4 personnel hours -- person hours than to conduct a

 5 market conduct exam of that company.

 6      MR. VELKEI:  Relevance, your Honor?

 7      THE COURT:  What's the relevancy?

 8      MR. STRUMWASSER:  This witness has been talking

 9 about what she understands to be the nature, purposes,

10 policies of market conduct examiners.

11          Our position is that those policies in the

12 majority of states are constrained by resources and

13 that those states have made choices about staffing and

14 such that have affected that that don't apply here.

15      THE COURT:  Could you read the question back?

16          (Record read)

17      MR. VELKEI:  I'm just not sure, your Honor, what

18 that has to do with the issues in the case.

19      THE COURT:  He's cross-examining the witness based

20 on her credentials.  I'll allow the question, but I

21 think we're getting to the point where it's not going

22 in.

23      MR. STRUMWASSER:  I appreciate that, your Honor.

24      THE COURT:  Go ahead.

25      THE WITNESS:  If you're just asking about the
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 1 hours and just one company, I'd have to know what the

 2 market analysis was that's being done.

 3          And I say that because there's some baseline

 4 analyses done.  There's a Level 1.  Some companies get

 5 a Level 2.  There's the market conduct annual

 6 statement.  There's some analysis that a state might do

 7 if they find a spike in complaints; they might do some

 8 analysis of that particular company.  So the hours and

 9 the resources vary.

10          Now, the difference with examinations,

11 frankly, is not only are those expenses charged back,

12 but smaller states, for example, with fewer resources

13 will use outside contract examiners.  So they'll

14 outsource that function so they don't have to have

15 staff.  So I'm not sure I can give you any more of an

16 answer than that.

17      MR. STRUMWASSER:  Q.  Would you agree, Ms. Stead,

18 that the Ohio Department of Insurance relies more

19 heavily on market analysis in lieu of market conduct

20 examination than does the California Department?

21      MR. VELKEI:  Currently?

22      MR. STRUMWASSER:  Sure.

23      THE WITNESS:  When you say "relies on," I'm not

24 sure what you mean.  Whether they do it or if they're

25 relying on it for --
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 1      MR. STRUMWASSER:  Q.  Let's do it this way.

 2 California conducts both routine market conduct

 3 examinations and target market conduct examinations;

 4 you know that to be true, right?

 5      A.  Yes, I know that they do targeted.  I don't

 6 know how many they still do that are routine, but -- I

 7 don't know.

 8      Q.  You are unaware of the California routine

 9 market conduct examination program?

10      A.  I'm aware that they look at companies on a

11 regular basis.  And that's generally what we mean by a

12 routine examination.  So they're doing that, yes.

13          We also know they do targeted exams.

14      Q.  When you say "look at," they routinely

15 examine -- they conduct an on-site market conduct exam,

16 right, California does?

17      MR. VELKEI:  Objection, vague.  Are we talking

18 about routine or targeted exams or both?

19      MR. STRUMWASSER:  I just said "routine."

20      THE COURT:  I'll allow it.

21      THE WITNESS:  As far as I know, many of those are

22 on site.  Whether they do some as desk audits or not, I

23 just don't know.

24      MR. STRUMWASSER:  Q.  The Ohio Department, when

25 you were there, did not conduct routine market conduct
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 1 examinations on site, right?

 2      A.  Correct.  We did not conduct an examination of

 3 a company unless we thought there was some reason to go

 4 in.  And that was usually based on -- it could be all

 5 kinds of things that would come up.  And there were

 6 some other states that did routine examinations.

 7 California was not the only one.

 8      Q.  When you did go in for some reason to do an

 9 examination, that would be akin to what California

10 calls a targeted market conduct exam, right?

11      A.  Yes, that's fair.  Whether it was issue based

12 or company based.  But remember, we also did

13 investigations as well.

14      Q.  Ms. Stead, would you agree that the larger the

15 state insurance department's budget, the better able it

16 is to be able to afford to bring and prosecute

17 enforcement actions?

18      A.  If -- no.  I mean, all states bring

19 enforcement actions that I'm aware of.

20      Q.  But the bigger, better funded with larger

21 departments with more budget and more personnel are

22 better able to bring more actions and pursue them to

23 conclusion more readily than a smaller department,

24 right?

25      MR. VELKEI:  Objection, your Honor.  Relevance.  I
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 1 recall the last time the Department was saying they had

 2 limited resources to bring these kinds of actions.  So

 3 now I guess they're taking the position --

 4      THE COURT:  I don't know what position they're

 5 taking.  When you start a question with "but" --

 6      MR. VELKEI:  Argumentative.

 7      THE COURT:  "But"?  When you start a question with

 8 "but," it's a problem.

 9      MR. STRUMWASSER:  I withdraw the word "but."  Let

10 me start over.

11      THE COURT:  All right.

12      MR. STRUMWASSER:  Q.  Would you agree, Ms. Stead,

13 that the bigger and better funded a state department of

14 insurance with more budget and more personnel, the

15 better able such a department is to bring actions and

16 pursue them to conclusion?

17      MR. VELKEI:  Same objection.

18      THE COURT:  I'll allow it, but are we almost done

19 here?

20      MR. STRUMWASSER:  (Nods head affirmatively)

21      THE COURT:  All right.

22      THE WITNESS:  Can I ask for a clarification

23 whether you mean hearings such as this or all kinds of

24 enforcement actions?

25      MR. STRUMWASSER:  Q.  All kinds of enforcement
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 1 activities that require personnel and budgets.

 2      A.  I'm not sure I can give you a yes or no on

 3 that.  That's -- that would require a lot of thought.

 4 And I'm sitting here thinking, this is 51 jurisdictions

 5 we're talking about.  And, you know, somebody -- bigger

 6 states don't always report a lot of enforcement

 7 actions.  So I'm not sure I can -- just not sure I can

 8 agree with that.

 9      Q.  Don't know one way or the other?

10      A.  I have never had the impression in all my

11 years that the bigger states necessarily bring more

12 actions or that they bring more because they have

13 bigger budgets.

14          Now, it stands to reason, if you have more

15 staff, you could examine more companies in a given

16 year.  But I don't know that that directly correlates

17 to the outcome.

18      Q.  Ms. Stead, in 2005, CDI regulated 298 health

19 insurers that had certificates doing business in

20 California.

21          Do you know approximately how many health

22 insurers the Ohio Department regulated in 2005?

23      A.  No.

24      Q.  Does the number 39 sound about right?

25      A.  Total health insurers?
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 1      Q.  Yes.

 2      A.  No.

 3      MR. STRUMWASSER:  This is a good place.

 4      THE COURT:  Okay.

 5          (Whereupon, the proceedings recessed

 6           at 3:49 o'clock p.m.)

 7
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 1 STATE OF CALIFORNIA     )

                        )   ss.

 2 COUNTY OF MARIN         )

 3          I, DEBORAH FUQUA, a Certified Shorthand

 4 Reporter of the State of California, duly authorized to

 5 administer oaths pursuant to Section 8211 of the

 6 California Code of Civil Procedure, do hereby certify

 7 that the foregoing proceedings were reported by me, a

 8 disinterested person, and thereafter transcribed under

 9 my direction into typewriting and is a true and correct

10 transcription of said proceedings.

11          I further certify that I am not of counsel or

12 attorney for either or any of the parties in the

13 foregoing proceeding and caption named, nor in any way

14 interested in the outcome of the cause named in said

15 caption.

16          Dated the 3rd day of March, 2012.

17

18

19                                 DEBORAH FUQUA

20                                 CSR NO. 12948

21
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 1 Monday, March 5, 2012               10:10 o'clock a.m.

 2                         ---o0o---

 3                   P R O C E E D I N G S

 4      THE COURT:  This is before the Insurance

 5 Commissioner in the matter -- of the State of

 6 California in the matter of PacifiCare Life and Health

 7 Insurance Company.  This is OAH Case No. 2009061395,

 8 Agency No. UPA 2007-00004.

 9          Today's date is March 5th, 2012.  Counsel are

10 present.  Respondent is present in the person of

11 Ms. de la Torre.

12          And this is the continuation of the

13 cross-examination of Ms. Stead.

14      MR. STRUMWASSER:  Thank you, your Honor.

15                       SUSAN STEAD,

16          called as a witness by the Respondent,

17          having been previously duly sworn, was

18          examined and testified further as

19          hereinafter set forth:

20      CROSS-EXAMINATION BY MR. STRUMWASSER (resumed)

21      MR. STRUMWASSER:  Q.  Good morning, Ms. Stead.

22      A.  Good morning.

23      Q.  We've touched several times on the Ohio late

24 pay statute.  I propose that we take a look at that.

25          Your Honor, I'm going to ask that the statute
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 1 be marked as 1199.  I believe that's our next.  It's

 2 Ohio Revised Code Sections 3901.38 and 3901.381 through

 3 381 -- excuse me.  Let me do that over.

 4      THE COURT:  Okay.

 5      MR. STRUMWASSER:  3901.381 and 3901 point -- I'm

 6 not going to do that.  You know what?  I'm going to let

 7 you do it.

 8      THE COURT:  All right.  I'll mark 1199 as Chapter

 9 3900, Superintendent of Insurance, R.C. Section 3901.35

10 and whatever follows.  How's that?

11      MR. STRUMWASSER:  Point 38, not 35.

12      THE COURT:  38 and whatever follows.

13      MR. VELKEI:  Just to be clear, your Honor, it's

14 Chapter 3901, the one I have anyway.

15      THE COURT:  Yes, 3901.

16      MR. STRUMWASSER:  So whatever I've got, it's

17 contagious.

18      THE COURT:  How about 3901 et. seq.

19      MR. STRUMWASSER:  Perfect.  Well, 3901 is the

20 chapter.  It's all in 3901.

21      THE COURT:  Okay.

22          (Department's Exhibit 1199 marked for

23           identification)

24      MR. VELKEI:  Did you want to direct her attention

25 to a particular statute or just have her look through?
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 1      MR. STRUMWASSER:  Q.  I think basically whenever

 2 you're ready to -- once you confirm that this is what

 3 we're talking about, you can just jump right in.

 4      A.  Yes, it is.

 5      Q.  You're familiar with the statute, right?

 6      A.  Yes.

 7      Q.  And this is the law that you had a hand in

 8 enforcing when you were assistant director, correct?

 9      A.  Correct.

10      Q.  And this is the only law authorizing the

11 superintendent himself or herself to impose penalties

12 in the first instance for claim handling violations,

13 right?

14      MR. VELKEI:  Objection, vague.  Are we talking

15 about monetary penalties or just anything?

16      MR. STRUMWASSER:  You know, at this point, I hope

17 it's clear that, when we're talking penalties, we're

18 talking monetary penalties.  I'd like it understood

19 that's what I mean when --

20      THE COURT:  All right.  Overruled.

21      THE WITNESS:  I hate to start this so early, but

22 could you read the question back to me?

23      THE COURT:  Yes.

24          (Record read)

25      THE WITNESS:  Yes, this -- these are the laws for
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 1 the -- governing the processing and timely payment of

 2 health insurance claims.  And included within these

 3 laws is a statute that provides for penalties for

 4 violations of those laws.

 5      MR. STRUMWASSER:  Q.  "Those laws" being the late

 6 pay laws?

 7      A.  For health insurance claims, yes.

 8      Q.  Right.  So let's take a look at this.  The

 9 first page in this excerpt contains O.R.C. Section

10 3901.38.  And that just contains some definitions,

11 right?

12      A.  Correct.

13      Q.  And then point 381 contains in Subsection (B),

14 for example, the deadline of 30 days after receipt in

15 which the company has to pay or deny, correct?

16      A.  Yes, they have to pay, deny or request

17 additional information.

18      Q.  Right.  And a ways further in, let's all turn

19 to 3901.389, which is headed, "Interest on late

20 payments."  And that is the section that prescribes

21 that interest be paid on late payments, correct?

22      A.  Yes.

23      Q.  And we note in Subdivision (B) of that

24 section, the last sentence prescribes an interest rate

25 of 18 percent per year, right?
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 1      A.  Yes, it does.

 2      Q.  You know the California rate is 10 percent,

 3 right?

 4      A.  Yes.

 5      Q.  And then another three sections in, we find

 6 3901.3812, second to last page -- third to last page.

 7          And that section prescribes administrative

 8 remedies available to the Superintendent for

 9 violations, right?

10      A.  Correct, violations, the proceedings.

11      Q.  What we've called the late pay section, right?

12      A.  Yes.

13      Q.  So first let's note that the first paragraph,

14 Subsection (A), the last sentence, "Explicitly direct

15 the Superintendent to apply the error tolerance

16 standards for claims processing contained in the market

17 conduct examiners handbook issued by NAIC in effect at

18 the time the claims were processed."

19          Do you see that?

20      A.  Yes.

21      Q.  Would you agree, Ms. Stead, that the phrase

22 "error tolerance standards for claim processing"

23 appears nowhere in the California Insurance Code?

24      A.  No, I don't recall seeing that term.

25 Obviously the handbook is referenced in the statute.
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 1      Q.  The words -- you know of no section of the

 2 California Insurance Code that uses the phrase "error

 3 tolerance standards for claims processing," do you?

 4      MR. VELKEI:  Asked and answered.

 5      THE COURT:  Overruled.

 6      THE WITNESS:  That's correct.  I'm not aware of

 7 where that phrase specifically appears in state law.

 8      MR. STRUMWASSER:  Q.  And then O.R.C. 3901.3812

 9 goes on to specify the available -- the remedies

10 available to the Superintendent, right?

11      A.  Yes.

12      Q.  And so (b)(1) contains (a) through (d), which

13 is an enumeration of remedies.  And (a) of those is to

14 levy a monetary penalty in an amount in accordance with

15 (B)(3), right?

16      A.  Yes, that's what that says.

17      Q.  And then (b) authorizes the Superintendent to

18 order payment of interest directly to the provider in

19 accordance with 3901.389, which we just looked at,

20 right?

21      A.  Yes.

22      Q.  So you would agree that, under Ohio law, the

23 Superintendent is authorized to levy a penalty --

24 excuse me.

25          The Superintendent is authorized to order
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 1 interest paid on late payments of 18 percent and, in

 2 addition, to order the payment of a monetary penalty,

 3 correct?

 4      A.  Yes, those are the types of penalties that the

 5 Superintendent may impose in Ohio.

 6      Q.  And the Superintendent has the authority to

 7 order both of those in a single case, correct?

 8      A.  Correct, as part of the sanctions for

 9 violating the law.

10      Q.  It's not he or she has to choose one or the

11 other, right, in a given case?

12      A.  Correct.  The statute allows the

13 Superintendent to do any of the following.

14      Q.  Let's take a look at the next page at the top,

15 which has (B)(3), which (B)(1)(a) said determines how

16 the Superintendent sets the penalty.

17      A.  I'm sorry.  What section?

18      Q.  Large (B)(3), at the top of Page No. 2.

19          First, this subsection says that a consistent

20 pattern or practice of violations shall be treated as a

21 single offense for purposes of setting the penalty,

22 correct?

23      A.  Yes.

24      Q.  Then it says that the penalty for a series of

25 late pay violations is a single fine of no more than
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 1 $100,000 if the insurer has no prior record, right?

 2      A.  I'm sorry.  I didn't see the late pay

 3 language.  I missed that.

 4      Q.  Well, the first sentence says that, if the

 5 Superintendent finds a series of violations of

 6 3901.3811, right?

 7      A.  Mm-hmm.

 8      Q.  And that's the late pay requirement -- or the

 9 timely pay requirement, right?

10      A.  Yes, although there are other activities that

11 are required by that specific provision that could also

12 be subject to penalties.

13      Q.  Okay.  If the Commissioner makes a finding of

14 a series of violations that, taken together, constitute

15 a pattern or practice of violating Subdivision (A) of

16 that section, then that group of violations becomes a

17 single offense for purposes of fine, correct?

18      A.  Yes, if there's a consistent pattern or

19 practice of a specific violation, yes, that's correct.

20      Q.  And then the second sentence says that, for a

21 first offense, the Superintendent can levy a fine for

22 that series of offenses of not more than $100,000,

23 right?

24      A.  Yes.

25      Q.  So no matter how many claims were paid late,
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 1 the maximum penalty for a first offender is $100,000,

 2 right?

 3      A.  Yes, for a particular type of violation.

 4      Q.  Then it goes up to 150,000 for a one-time

 5 recidivist, and then after that up to 300,000, right?

 6      A.  Yes, generally.

 7      Q.  Then we have seven subsections, (a) through

 8 (g), containing factors the Superintendent is required

 9 to consider in setting the penalty within the zero to

10 maximum range provided, right?

11      A.  Yes.

12      Q.  Did you ever in the course of your time at the

13 Department of Insurance in Ohio advise the

14 Superintendent on application of those factors, (a)

15 through (g)?

16      A.  No.  I'm not certain -- I don't recall whether

17 there was an enforcement action using this statute

18 after it was enacted.  These are the type of factors

19 that I have considered and I have used and discussed

20 with different directors on different matters, even

21 though they weren't in the statute.

22      Q.  Were they in a regulation?

23      A.  No.  These are just some of the -- these are

24 the general kinds of things, like those that appear in

25 California law, that regulators tend to consider.
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 1          And when we're drafting this statute here,

 2 this language you're looking at, these are the types of

 3 things that we had considered in previous actions and

 4 wanted to make sure they were in the statute.

 5      Q.  So did you have a hand in the enactment of

 6 this statute?

 7      A.  Yes, I was very involved in negotiations over

 8 this legislation, discussions, drafting discussions

 9 meeting with the interested parties.  My charge was,

10 you know, "Sue, can we" -- "if we put this together,

11 can we actually enforce it?  How are we going to do

12 it?"  So yes, I was at the table for many, many long

13 sessions.

14      Q.  Take a look at (a) through (g), and tell me

15 whether there were any factors that Ohio actually uses

16 or has used in the past in your experience that are not

17 listed in (a) through (g).

18      THE COURT:  Well, (g) says "any other factors,"

19 so...

20      MR. STRUMWASSER:  Thank you.

21      Q.  (a) through (f).

22      A.  In any type of case?

23      Q.  Claim paying -- health insurer claims case.

24 Well, let's -- any case to which this particular

25 statute applies.
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 1      A.  May I have the question read back, please?

 2      Q.  Why don't I just do it for you.

 3          The question is were there any other factors

 4 that, in your experience, Ohio has used other than (a)

 5 through (f)?

 6      A.  With respect to a health insurer and claims

 7 paying?

 8      Q.  Yes.

 9      A.  I don't recall any specific ones, but I don't

10 want to say that there weren't any.  I -- that's back

11 many years.  And I -- I don't recall any other specific

12 factors.

13          These are the things that you generally look

14 at, you know, what happened, the extent, the harm, was

15 it corrected, you know, along with this, remedial

16 actions taken by the party, third party payer.  It's

17 not just did they correct it.  You know, sort of what

18 their attitude was too -- were they willing to correct

19 it?  Did they fight you on it?

20          So there are other things that are somewhat

21 implicit in these, I guess, that you think about.  But

22 these are the primary ones that I know we considered in

23 prior actions.  I just don't want to say for sure that

24 there wasn't anything else.

25      Q.  As you recall the negotiations you were
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 1 involved in, were there any other factors that you

 2 tried to get in and couldn't?

 3      A.  No, and I don't recall any controversy over

 4 these either.  And as you can see, in (g), of course,

 5 we left the Department the option to consider other

 6 factors.

 7      Q.  Last week you testified that you applied the

 8 factors enumerated in Section 2695.12 in the course of

 9 your duties at the Ohio Department of Insurance.  Do

10 you recall that testimony?

11      A.  Yes, those are the same types of factors that

12 I generally considered when I was at the Department.

13      Q.  Now, there are several factors in 2695.12 that

14 have no analog in O.R.C. 3901.3812, correct?

15      A.  I need to look at it.

16      Q.  Sure.  Do you have a copy of 39- --

17      A.  I don't.

18      Q.  The library is open.

19          We marked -- I made a copy available to

20 Ms. Stead last week.

21      MR. VELKEI:  The one underneath should have it.

22 No?

23      THE COURT:   I returned all my stuff to Mr. Gee at

24 the end.  It should be in there also.

25      THE WITNESS:  Wait a minute.  I do have that.
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 1      MR. STRUMWASSER:  Q.  So on point 12, the

 2 California regulation, Subdivision (a)(7) refers to the

 3 complexity of claims involved.  Do you see that?

 4      A.  (3)?

 5      THE COURT:  (a)(3)?

 6      MR. STRUMWASSER:  (a)(3), yes, thank you.

 7      THE WITNESS:  Yes.

 8      MR. STRUMWASSER:  Q.  That does not appear in the

 9 Ohio statute, right?

10      A.  No, but this law applies only to health

11 insurance claims.  And maybe I didn't make it very

12 clear, but the factors here in 3901.3812, those were

13 put into -- they were enacted in 2002, so they were

14 actions I took with respect to health insurers under

15 the old law, which didn't have a list of stated

16 factors.

17          So I just didn't want you to think these were

18 the only factors that I've ever used in any enforcement

19 actions.

20      Q.  Okay.  Was there a discussion about including

21 the complexity of the claim in the legislation you

22 participated in the enactment of?

23      A.  That was ten years ago.  I don't recall that

24 discussion.  But we were dealing with only health

25 insurance, so the factors here only apply to health
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 1 insurance claims.  So to the extent that they're

 2 complex, those are the only claims this applies to.

 3      Q.  So in applying the Ohio statute, you would not

 4 as a regulator have entertained the claim, "I know all

 5 health insurance is complex.  And I know that it's a

 6 tough business.  But this claim that we mispaid or that

 7 we paid late was really complex because we had to send

 8 it to a specialist and we had to get additional

 9 information.  There was just a lot of complexity to

10 this claim."

11          Would that have been a legitimate argument for

12 lowering or omitting a penalty under the Ohio statute?

13      A.  Under this statute?

14      Q.  Under your statute.

15      MR. VELKEI:  Objection, vague as to "your

16 statute."

17      THE COURT:  She said there were times that she did

18 it before the statute was enacted and after.  So she's

19 asking are you talking about under this statute?

20      MR. STRUMWASSER:  Yes, under this, after 2002.

21      THE WITNESS:  It could be.  (g) allows the

22 Superintendent to consider other factors.  But when you

23 look at 2695.12, I think one of the differences is that

24 regulation, as far as I can tell, is not limited to

25 health insurance.  So you may be talking about some
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 1 other type of claim like, you know, automobile loss or

 2 something that may be different than health insurance;

 3 whereas the statute in Ohio that we've been talking

 4 about applies only to health insurance.  So that's one

 5 difference.

 6      MR. STRUMWASSER:  Q.  No, I understand.  I

 7 appreciate that clarification.  I'm trying to zero in

 8 on exactly that question.  What I hear you saying is

 9 that, in implementing (a)(3), you read that to say

10 whether the category of insurance generates claims that

11 are more or less complex than others -- health versus

12 auto, homeowners versus commercial.  You're saying

13 complexity as to the line of business essentially,

14 right?

15      A.  No, I don't think it's limited to that.

16 Certainly that is one consideration.  And of course,

17 you need to look at whether whatever activity involves

18 practice.

19          But assuming you've gotten to that point, it

20 could be that other claims are particularly complex or

21 challenging somehow that that complexity should be

22 taken into account.

23      Q.  And then (a)(9), "the existence or

24 non-existence of previous violations by the licensee,"

25 now, that's a factor that is sort of captured in (B)(3)
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 1 at the top of Page 2 of the statute in the sense of the

 2 higher penalty for repeat offenders.

 3          But the regulatory history of the licensee in

 4 general is not listed in (a) through (g) or (a) through

 5 (e) -- (a) through (f), correct?

 6      A.  You're correct that it's not specifically

 7 enumerated, but the prior enforcement of administrative

 8 history of the licensee is one of those factors you

 9 just inherently consider.  You wouldn't even need to

10 list it.

11          If you've got somebody coming around the

12 second time, that's something you want to know about.

13 And of course, as I mentioned before, (g) in this

14 particular statute would certainly allow the

15 Commissioner, the Superintendent to consider a

16 licensee's history.

17      Q.  And that would include someone coming around

18 for the second time not necessarily for the same

19 offense but for some other offense, right?

20      A.  Yes.  I mean, this is -- whatever your

21 licensee is, whether it's insurance company or

22 insurance agent, has had a disciplinary issue before,

23 you know, that's in the Department's records.  And you

24 would just automatically consider that.  That's not

25 even something I would think you would have to put in a
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 1 statute necessarily.

 2      Q.  Do you recall whether there was any discussion

 3 about putting that in the Ohio statute?

 4      MR. VELKEI:  Objection, vague.  It is in the

 5 statute.  Mr. Strumwasser, you noted that.  You're

 6 talking about with respect to putting it in

 7 specifically as an enumerated factor?

 8      MR. STRUMWASSER:  Some of it is in the statute,

 9 recidivism as to the same offense is in the statute in

10 (3).  But I'm asking now whether there was any

11 consideration of including it in (a) through (g).

12      THE WITNESS:  Again, other than the fact it's in

13 there with the amount of penalties and the second

14 offense, I don't recall any discussion one way or the

15 other about that.

16          As I recall, I don't recall really any

17 controversy or discussion about these factors.  I just

18 don't recall any.

19      MR. STRUMWASSER:  Q.  You don't recall any

20 controversy about these factors?

21      A.  I recall a lot of discussion about a lot of

22 different provisions of that bill.  I don't recall any

23 controversy about this part.

24      Q.  Who drafted the list, (a) through (g)?

25      A.  There is a legislative service commission that
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 1 provided us with a person who sat at the table with us

 2 and actually did the drafting.

 3      Q.  He or she is not an insurance expert, right?

 4      A.  No, he was not.

 5      Q.  (a)(13) in the California reg, (a)(13),

 6 "whether the licensee's management was aware of facts

 7 that apprised or should have apprised the licensee of

 8 the acts and the licensee failed to take any remedial

 9 measures," that has no equivalent in the Ohio statute,

10 right?

11      A.  Again, we're talking about this 3901.3812?

12      MR. STRUMWASSER:  Mm-hmm.

13      THE COURT:  Is that a "yes"?

14      THE WITNESS:  The exact language is not the same,

15 but there is a consideration of whether the violations

16 were committed knowingly and willfully.

17          As you mentioned before, even when you talked

18 about remedial actions, it's not so much, did they just

19 do them.  But as a regulator, you're looking at their

20 attitude and their responsiveness, and that factors in

21 as well.

22          So is that exact language in the Ohio law?

23 No.  But is that something that I believe is

24 incorporated in those statutes?  Yes.

25      MR. STRUMWASSER:  Q.  You testified that you
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 1 recalled that, during your tenure as assistant

 2 director, seven companies were cited for violations of

 3 this statute.  Do I have that right?

 4      A.  I -- not exactly.  My testimony is there were

 5 about seven companies I remember for prompt payment,

 6 but they were cited under the predecessor to this.

 7      Q.  And you said that one of them received

 8 $125,000 fine and another 150,000?

 9      A.  No.  One of them I believe for the prompt

10 payment there was 125,000.  There is another health

11 insurer as part of the multi-state that I believe Ohio

12 got 150,000.

13      Q.  And at that time was there a maximum that was

14 available to the Superintendent a maximum penalty?

15      MR. VELKEI:  Prior to implementation of 1199?

16      MR. STRUMWASSER:  Prior to that time.

17      MR. VELKEI:  Objection, vague.

18      THE COURT:  Prior to 2002?

19      MR. STRUMWASSER:  Yeah, she said that it was done

20 under prior statute.

21      THE COURT:  I'll allow it.

22      MR. VELKEI:  Thank you.

23      THE WITNESS:  I don't think so, and the reason I

24 say that is I don't recall that there was a monetary

25 penalty provision in the old law.  But I really would
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 1 have to go back and look at that early version of it.

 2      MR. STRUMWASSER:  Q.  Both of those, the 125- and

 3 150,000, they were late pay, right?

 4      A.  No.  150,000 was for, I believe, other issues.

 5 I think even -- I'd have to go back and look at the

 6 report.  But that was a multi-state, and there were

 7 other issues.

 8      Q.  With respect to the 125,000, that was for late

 9 pay?

10      A.  Yes, we were looking at late pay and the

11 timely investigation of claims.

12      Q.  Who was the carrier?

13      MR. VELKEI:  Objection, relevance.

14      THE COURT:  What is the relevance?

15      MR. STRUMWASSER:  Enable us to go back and check.

16      THE COURT:  All right.

17          If you remember.

18      THE WITNESS:  I don't remember which one got which

19 penalty.  I'd be happy to go back and find it if you'd

20 like me to.

21      MR. STRUMWASSER:  Q.  Do you recall whether the

22 Superintendent also ordered that interest be paid on

23 the late claims in the 125,000 number -- in the 125,000

24 case?

25      A.  No, I don't recall.
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 1      THE COURT:  Can you hold on one sec.

 2          (Judge momentarily leaves the bench and

 3           returns)

 4      THE COURT:  Back on the record.

 5      MR. STRUMWASSER:  Q.  Do you recall any instances,

 6 Ms. Stead, in which the Ohio Department ordered the

 7 payment of interest and also penalty?

 8      A.  For health insurance claims, right?

 9      Q.  Yes.

10      A.  I just don't recall.

11      Q.  One way or the other?

12      A.  Not as I sit here, no.

13      Q.  And all of those cases were settled -- were

14 resolved by settlement, right?

15      A.  Yes, they ultimately were all resolved by

16 settlement.

17      Q.  Not by hearing, right?

18      A.  No, we did not get to that point.  Although

19 with one of the companies, it got close.

20      Q.  Were any witnesses called?

21      A.  No, no, no.  We didn't have to issue charges.

22 The company decided to settle.

23      Q.  So am I correct that you have never been

24 involved in advising the Ohio Superintendent on the

25 amount of penalties to assess in a contested hearing
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 1 under the Ohio late pay statute?

 2      MR. VELKEI:  Involving a health insurer?

 3      MR. STRUMWASSER:  Assumes that, late pay statute.

 4      MR. VELKEI:  Okay.

 5      THE WITNESS:  Yes.

 6      MR. STRUMWASSER:  Q.  Yes, you have not?

 7      A.  Correct.

 8      Q.  Now, you prepared your slide presentation in

 9 which you said that you were focusing on the point 12

10 factors that are, in your opinion, the most significant

11 to regulators.  Do you recall that testimony?

12      A.  Yes.

13      Q.  And those were the relative number of claims,

14 remedial measures and degree of harm; is that right?

15      A.  Yes, for purposes of that slide presentation.

16      Q.  Well, are there other point 12 factors that

17 are more important for purposes other than the slide

18 presentation?

19      A.  No.

20      MR. VELKEI:  Objection, vague.

21      THE COURT:  The answer is "no."  I'll let it

22 stand.

23      THE WITNESS:  May I explain?

24      THE COURT:  Yes.

25      THE WITNESS:  No, those are the three that, as I
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 1 indicated, regulators focus on primarily.  But my

 2 report does address the other factors also.

 3      MR. STRUMWASSER:  Q.  So that corresponds to

 4 point 12(a)(7), (8) and (10), right?

 5      A.  Yes.

 6      Q.  On your report, 5707 on Page 11, you state

 7 that, "Regulators tend to be most concerned with the

 8 harm caused by the violations," right?

 9      A.  I'm sorry.  What page?

10      Q.  Page 11, last paragraph, first sentence.

11      A.  Yes.

12      Q.  So it's your position that the degree of harm

13 should be the primary component of the 2695.12

14 analysis?

15      A.  No, not necessarily.  I don't go that far.

16 What I'm saying is the harm is a very important one for

17 regulators to consider.  Remedial measures is another

18 important one.

19      Q.  And the relative number of claims, right?

20      A.  And that is important also to put the whole

21 matter into perspective.

22      Q.  And so, Ms. Stead, do I understand you to be

23 saying that there is no universal hierarchy applicable

24 to all cases within those three?

25      A.  I'm sorry.  I don't understand the question.
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 1      Q.  I'm sorry.  Let me try it this way.

 2          As far as you're concerned, it would be

 3 appropriate in one case to assign the highest priority

 4 to relative harm and in another case assign the highest

 5 priority to remedial measures, right?

 6      MR. VELKEI:  Misstates her testimony.

 7      THE COURT:  Overruled.

 8      THE WITNESS:  No, I don't think that's what I'm

 9 saying.  The factors in the regulation are not, you

10 know, ranked, you know, by terms of the regulation.

11 Some of the factors, even in this case, I have applied

12 because they deal with fraudulent claims.  I believe

13 Mr. Cignarale didn't look at those either.  So in any

14 given case, you may have some factors that just are not

15 applicable.

16          So it's -- I'm not sure I can agree with you

17 that I would rank them that way.  You would go through,

18 see if they apply and consider them, consider the facts

19 of the individual case.

20      MR. STRUMWASSER:  Q.  Okay.  So I understand that,

21 and I appreciate that note.  Some of the point 12

22 factors just don't have any implication to a given

23 case, but I understand you to be saying that, as a

24 general proposition, the three you've enumerated --

25 harm, remedial and frequency -- those tend to be the
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 1 most important in a health insurance case, or are you

 2 saying that more broadly?

 3      A.  I'm saying that more broadly that those are

 4 the kinds of factors that regulators in general

 5 consider.  It's almost -- I don't want to say

 6 intuitive, but it's just sort of common sense that

 7 that's what you're looking at.

 8          How widespread is the activity that you're

 9 worried about?  Was there harm?  In some cases you're

10 not going to have any harm at all.

11 And if there was something that was done wrong, was it

12 taken care of by the insurance company?  Did they

13 change the procedures?  Did they fix the problems?  If

14 there were claims that weren't handled right, did they

15 take care of those people and pay those benefits?

16          So I'm trying to give some perspective that

17 those are three significant factors for regulators.

18 But in a given case, there may be other things that

19 could be more important.

20      Q.  I appreciate that.  But setting aside the

21 other things -- and what I hear you saying in that last

22 sentence is that, in another case, there might be a

23 fourth thing that turns out to be more important than

24 those three in that particular case; is that correct?

25      A.  It's always possible.  I mean, every case is
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 1 different.  And that's the challenge when you're trying

 2 to, you know, be consistent with what you've done in

 3 the past as a regulator and recognizing that a case

 4 you're dealing with today is going to be a little bit

 5 different than the one you dealt with last week.

 6          So you want to be consistent and yet recognize

 7 that there may be differences.  So that's, frankly, the

 8 challenge for the regulator.

 9      Q.  So I think I understand what you're saying,

10 but I want to make sure that we get this explicitly.

11          So in one case involving a health insurer,

12 just to reduce the variants, you might decide that the

13 most important are, in order, harm, frequency and

14 remedial action.  And in another case involving a

15 health insurer, you might be persuaded that in that

16 case the most important factors are, in order, remedial

17 action, frequency, and harm, right?

18      MR. VELKEI:  Same objection, misstates her

19 testimony.

20      THE COURT:  Overruled.

21      THE WITNESS:  My answer is no because I've never

22 in my experience tried to rank factors.  What I've

23 tried to explain here are the three common factors that

24 regulators look at that they're likely to consider in

25 any case.  But I've never really come across rank
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 1 factors saying "harm is more important than

 2 remediation," for example.

 3          These are just factors that you consider.

 4      MR. STRUMWASSER:  Q.  And in point 12(a) we have

 5 14 factors.  And I understand your report to be saying

 6 of these 14 factors the most important three are harm,

 7 remedial action, and frequency.  So are you now saying

 8 that you are in fact ranking these?

 9      A.  No.  I don't think I am ranking in the sense

10 that you're asking.  Those are three very common

11 factors.  Those are three factors that are important to

12 regulators.

13          For example, harm is something -- if you find

14 violations, you're going to look to see if there's

15 harm.  So they're commonly used, common considerations

16 and, I would say, important considerations.  I'm just

17 not able to tell you that we -- that regulators rank

18 these.

19      Q.  So when you say that regulators tend to be

20 most concerned with harm, is that an empirical

21 statement about the kinds of cases regulators get, or

22 is that a reflection of values that the regulators

23 bring to their enforcement duties?

24      MR. VELKEI:  Objection, vague.

25      THE COURT:  Did you understand the question?
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 1      THE WITNESS:  I don't think so.

 2      THE COURT:  Can you rephrase?

 3      MR. STRUMWASSER:  Sure.

 4      Q.  You say that, in that first sentence on the

 5 last paragraph of Page 11, "While the factors in

 6 2695.12 are not ranked in terms of importance,

 7 regulators tend to be most concerned with the harm

 8 caused by an insurer's noncompliance."

 9          Are you saying that regulators tend to be most

10 concerned with harm because that's what they see most

11 often?

12      A.  No.  What I'm saying is that harm is something

13 that regulators commonly look for when they determine

14 that a violation of law has occurred.  There are a lot

15 of insurance laws on the books, the violation of which

16 causes no harm.  And there are some that will cause

17 harm.

18      Q.  So are you saying, then, that regulators tend

19 to be most concerned with harm because they have a

20 value in their own minds that, among the various penal

21 factors that they operate under, harm is the most

22 important?

23      MR. VELKEI:  Objection, argumentative, vague.  I

24 feel like we're going in circles here, your Honor.  I

25 feel like the witness has answered, just stated her
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 1 position pretty clearly.

 2      THE COURT:  Can you read the question again.

 3          (Record read)

 4      THE COURT:  I'll allow it.

 5      THE WITNESS:  My answer is no, I don't think it's

 6 either of those.  Remember that the goal of insurance

 7 regulation is to protect consumers.  And regulators do

 8 that by enforcing insurance laws.  And the kinds of

 9 harm, of course, that they look at in large part is the

10 provision of insurance benefits.

11          So if claims aren't paid, there's an

12 overcharge for insurance, those are the things, you

13 know, within -- those things fall within the insurance

14 laws that regulators are charged with enforcing.

15          So harm is something you're going to look at

16 when your goal is to protect consumers.

17      MR. STRUMWASSER:  Q.  Don't regulators also attach

18 a great importance in the insurance business to

19 misrepresentations?

20      MR. VELKEI:  Objection, vague.

21      THE COURT:  Overruled.

22      THE WITNESS:  Yes, depending on the context, that

23 certainly is something that they will consider.

24      MR. STRUMWASSER:  Q.  To overcharging for --

25 overcharging premium?
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 1      A.  If you're asking me whether an overcharge of

 2 premium is considered misrepresentation, the answer is

 3 no.  Generally the focus in that situation would be on

 4 whether the appropriate rate was charged, often because

 5 there is a rate filing in place that requires the

 6 insurance company to charge a particular rate.

 7      Q.  I'm sorry.  That wasn't my question.  My

 8 fault.

 9          Don't regulators attach a significance to

10 violations arising from the overcharging of premium?

11      A.  I'm not sure what you mean by "significance,"

12 but certainly if an insurance company is charging a

13 rate that's not permitted by law, that would be a

14 likely concern for the regulator.

15      Q.  Or not permitted by the rate filing that the

16 insurer has made, right?

17      A.  Right, a rate that was either -- a rate that

18 was not permitted by a rate filing can certainly cause

19 concern for the regulator.

20      Q.  And in fact market conduct examinations

21 routinely look to see whether customers were charged

22 the right amount, right?

23      A.  I'm not sure I would agree with "routinely,"

24 but it is an issue that is tested in some examinations

25 for some products.



24841

 1      Q.  So just to close out your observation about

 2 the three factors that you've called out in your

 3 report, is it your opinion that the Judge Astle can

 4 apply the regulation by considering only the three

 5 factors that you regard as most significant and

 6 disregarding the rest?

 7      A.  No, I'm not trying to tell the Court how to

 8 apply those factors.  What I've done is tried to give

 9 the Court some perspective on what regulators do

10 generally.

11      Q.  There is nothing in the regulation that

12 instructs the Commissioner to weigh quantifiable

13 monetary harm above other factors, correct?

14      A.  No, and I haven't tried to suggest that.  What

15 I've tried to do is explain that harm is a

16 consideration for regulators when they're looking at

17 noncompliance.

18      Q.  Now, you've testified that the remedial

19 measures are also an important factor for regulators in

20 setting penalties, correct?

21      A.  Yes, they can be.

22      Q.  Can be but not necessarily?

23      A.  I say it can be because it depends on the

24 situation.  But if there's noncompliance and there

25 are -- the company has a practice of engaging in



24842

 1 noncompliance, whether they correct it, how they

 2 cooperate, the responsiveness, those then can be

 3 factors.  But there may be cases where remediation is

 4 not even an issue.

 5      Q.  Now, there are actually two subsections of

 6 point 12 that discuss remedial measures, right?

 7      A.  Yes.

 8      Q.  (a)(8) considers whether the licensee took

 9 remedial measures at all, right?

10      A.  Yes.

11      Q.  And (a)(13) discusses whether the licensee

12 took remedial measures when it became aware of facts

13 that apprised or should have apprised it of the

14 violations, right?

15      A.  No.  I actually read (13) as meaning that the

16 company knew about the problem and failed to take

17 action.

18      Q.  All right.  (8) is whether it ever took

19 action, right, remedial action, correct?

20      A.  Yes.

21      Q.  And (13) is whether it took remedial action

22 when management became aware of the facts, right?

23      A.  As I said, I read (13) as being management

24 became aware of the facts and failed to take action.

25      Q.  So you would agree, then, that, whether or not
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 1 a licensee promptly took effective remediation measures

 2 is an important consideration?

 3      A.  I'm hesitating because of your use of the word

 4 "promptly."  There isn't a standard of promptness that

 5 I'm aware of that applies in all situations.

 6          So that's going to depend on the facts of that

 7 particular situation, whether something was prompt or

 8 not.

 9      Q.  Okay.  Hypothetical for you.  Rabbit Insurance

10 Company is failing to acknowledge claims under the --

11 it's a health insurer.  It's covered by the California

12 Insurance Code, and it's not acknowledging claims.

13          Its management discovers that fact on

14  July 1st.  On July 2nd, the head of the company issues

15 orders saying, "Fix this now."  And by August 1st, the

16 problem has been solved.

17          Tortoise Insurance Company discovers exactly

18 the same violations on July 1st.  The management is

19 aware of it immediately, takes no action at all for,

20 let's say, a year and a half, and then remediates the

21 situation.

22          Would you assign any significance in assessing

23 penalties to the difference between Rabbit and

24 Tortoise?

25      A.  Based simply on those facts, you know,
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 1 possibly.  But I'd need to know a lot more about what

 2 happened, the nature of the violation.  That doesn't --

 3 I guess I'd have to understand more about that to give

 4 you a really definite answer.

 5      Q.  I'm sorry if my question wasn't clear.  The

 6 nature of violations were identical; the number of

 7 violations were identical; the markets in which they

 8 operate were identical.  Now, are you prepared to say

 9 that the penalty for Hare and Tortoise should be

10 different?

11      A.  I am not prepared to say that without knowing

12 more about the reason for that delay.

13      MR. STRUMWASSER:  If your Honor wanted a morning

14 break, this is a good time for it.

15          (Recess taken)

16      THE COURT:  All right.  We'll go back on the

17 record.

18      MR. STRUMWASSER:  Q.  Ms. Stead, it's your opinion

19 that the penalty, if any, under 2695.12 should be based

20 on PacifiCare's overall performance rather than

21 individual buckets, right?

22      A.  Yes.

23      Q.  And that is your testimony on Page 9 in the

24 first full paragraph, right, of the report?

25      A.  Yes.



24845

 1      Q.  Now, if I were to use the phrases "top down"

 2 and "bottom up" in describing how the aggregate penalty

 3 should be calculated, would you understand those terms?

 4      A.  No.  I'd have to ask you to clarify that.

 5      Q.  Okay.  Let me give you definitions for that.

 6 Let's define "bottom up" as setting the penalty on a

 7 category-by-category of violation basis, starting with

 8 each bucket or category of violation, considering the

 9 facts and circumstances of the violations in that

10 category and coming up with a penalty for the

11 violations in that category and then summing up the

12 categories to get an aggregate penalty.  Are you with

13 me?

14      A.  Yes.  That's the "bottom up"?

15      Q.  That's bottom up.

16          And now let's define "top down" as making a

17 penalty determination of the company's overall

18 performance rather than how it did on a

19 category-by-category basis.  You got that?

20      A.  Yes.

21      Q.  And do you understand -- well, am I correct in

22 reading your testimony to be -- or your report to be

23 that you recommend that the penalty in this case, if

24 any, should be set on a top-down basis?

25      A.  The answer is yes, generally, with how you've
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 1 described that, the two processes.  That's generally

 2 how regulators arrive at a penalty in a particular

 3 matter.

 4          I don't see anything in 730.035 [sic] as

 5 providing the formula that you would need to do the

 6 bottom up.  Rather, it's a maximum or cap on the amount

 7 of a potential penalty.

 8          That's my answer.  And -- based simply on how

 9 you described that.  I think sometimes there's probably

10 more to it than how you described it, but yes.

11      Q.  By "maximum," you mean maximum per act, right?

12      A.  Per act or practice.

13      Q.  And you understand -- well, let me start

14 with this.

15          Do you see anything in 2695.12 that militates

16 in favor of a bottom-up approach?

17      A.  Again, the "bottom up" is the --

18      Q.  Bucket by bucket.

19      A.  -- bucket by bucket?  No.  I see 2695.12 as

20 really supporting application of those factors to the

21 company as a whole.

22      Q.  Top down?

23      A.  If that's how you're characterizing it, yes.

24      Q.  Now, you went and said a moment ago that you

25 understand 2695 -- excuse me -- 790.035 to set a
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 1 maximum penalty per act or practice.

 2          Do you have your copy of the statute there?

 3      A.  I don't think so.

 4      Q.  This one, the library does have a copy for

 5 you.  And by the way, you said "730.035"?

 6      A.  I'm sorry.  790.035, thank you.

 7      Q.  Would you agree that 790.0359(a) sets the

 8 maximum per act, not per act or practice?

 9      A.  No.  That's not how I read it.

10      Q.  Okay.  So any person who engages in an unfair

11 method of competition or an unfair or deceptive act or

12 practice as -- not "as" -- just defined in Section

13 790.03 is liable to the State for a civil penalty to be

14 affixed by the Commissioner not to exceed $5,000 for

15 each act.  Do you see that?

16      A.  Yes.

17      Q.  And then if the act or practice was willful, a

18 civil penalty not to exceed $10,000 for each act,

19 right?

20      A.  Yes.

21      Q.  And so you understand that to authorize the

22 Commissioner to set a penalty per practice, independent

23 of per act?

24      A.  Yes.

25      Q.  Now, would you agree that the approach
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 1 Mr. Cignarale took to implementing 2695.12 would be

 2 characterized, as I have defined the terms, as bottom

 3 up?

 4      A.  I'm hesitating only because I don't recall you

 5 mentioning how the factors were applied in the

 6 bottom-up methodology.

 7      Q.  Let me give you that definition again.  Under

 8 bottom up, you set the penalty on a

 9 category-by-category basis of violation,

10 category-and-category violation basis, excuse me.

11 Starting with each bucket or category of violation,

12 considering the facts and circumstances of that

13 category or violation, coming up with a penalty for the

14 violations in that category, and then summing the

15 categories to get an aggregate penalty.

16          Would you agree that was how Mr. Cignarale

17 went about implementing point 12?

18      A.  Yes, and that it seemed to me he was applying

19 the factors separately to each category.  So if, when

20 you said "facts and circumstances," you meant

21 factors --

22      Q.  I'll accept that, sure.

23      A.  -- in 2695.12, then that seem to be what he

24 did.

25      Q.  And I understand your statement on Page 9 that
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 1 I quoted a moment ago as being a statement that one

 2 should not set a penalty on the basis of individual

 3 buckets.

 4          And my question to you is, are you making that

 5 observation in the first sentence of the first full

 6 paragraph of 9 as a legal matter?  Are you saying that

 7 it's illegal to do it on a bucket-by-bucket basis?  Or

 8 are you saying, "Oh, it's legal, but it's not a good

 9 idea"?

10      A.  Neither.  What I'm really saying is that's not

11 how regulators generally do it.  The regulation, to me,

12 allows consideration of the company's performance in

13 general.  And when you're looking at an insurance

14 company at the end of an examination or an

15 investigation or whatever it is and you're considering

16 their overall performance -- what they've done right,

17 when they haven't done right -- and you're trying to

18 figure out as a regulator what are you going to do with

19 that case, how you do resolve it, you look at the

20 company's behavior as a whole.

21      Q.  That's based on your experience as a

22 regulator, right?

23      A.  My experience as a regulator, my experience

24 participating in resolution of multi-state examinations

25 where I'm working with other regulators.
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 1      Q.  And those multi-state resolutions, those were

 2 all the product of settlements with the various

 3 departments, right?

 4      A.  Yes, but as I've mentioned before, the overall

 5 considerations that a regulator thinks about when

 6 they're trying to decide what to do shouldn't be any

 7 different regardless of whether it's in terms of

 8 settlement or it's following a hearing; the behavior is

 9 what it was.

10      Q.  And your own experience in arriving at a

11 penalty is based solely on settled cases, not litigated

12 cases, correct?

13      A.  Yes, with respect to insurance companies.  But

14 I've had agent cases go to hearing.

15      Q.  Now, if, for example, the Ohio Superintendent

16 were to go to hearing under the late pay statute we

17 looked at a moment ago, he or she would have to adopt

18 findings accompanying a decision, right?

19      A.  Yes.  There is a hearing officer who makes

20 findings of recommendations, makes findings of fact and

21 conclusions of law and proposes a resolution or penalty

22 or some type of outcome.  And then the Superintendent

23 either accepts that, rejects that or modifies it.

24      Q.  Would you expect that the findings and

25 conclusions would relate the evidence before the
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 1 hearing officer to the penal factors in the statute

 2 3812?

 3      THE WITNESS:  Could I have that read back, please?

 4      THE COURT:   Sure.

 5          (Record read)

 6      THE WITNESS:  I'm not sure what you mean by the

 7 "relate to" aspect of that question.

 8      MR. STRUMWASSER:  Q.  The Department would be

 9 prosecuting the case, right?

10      A.  Right.

11      Q.  And it would introduce evidence that would

12 tend to support its penalty request in terms of those

13 factors under 3812, right?

14      A.  Yes.

15      Q.  And the respondent -- you would call the

16 insurer the respondent in Ohio?

17      A.  That's a good question.  I don't remember.

18      Q.  Let's assume that it's -- the company would

19 offer its own evidence also in support of its preferred

20 findings as to those factors, right?

21      A.  Right.

22      Q.  And the hearing officer would make findings

23 and tender them in a proposed decision to the

24 Superintendent, right?

25      A.  Yes.
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 1      Q.  And then the Superintendent would adopt either

 2 that or some other decision, right?

 3      A.  Yes.

 4      Q.  And you would expect there to be findings that

 5 said, "With respect to Factor A, here's what the

 6 evidence shows.  With respect to Factor B, here's what

 7 the evidence shows," right?

 8      A.  Yes, although I'm not certain I can tell you

 9 exactly how explicit that would be written up in the

10 report and recommendation.

11      Q.  When the case is settled, there are no

12 findings of fact, right?

13      A.  No.  Unless they're admissions.

14      Q.  There's no discussion in any settlement

15 document about how the evidence in that case lined up

16 with the penal factors and statutes, correct?

17      A.  No, I don't think I can agree with that.  For

18 example, often settlement agreements will note the

19 corrective actions that have taken place are those that

20 the company has agreed to implement.

21          And depending on their case, there may be

22 other -- other facts that are related to those factors

23 that show up in the agreement.

24      Q.  I have a hypothetical for you.  A commissioner

25 in the United States -- well, no.  Let's do the
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 1 California Commissioner -- has a case before him or her

 2 in which there're two categories of violation, A and B.

 3 I don't know what they are.  And as to A, there is

 4 evidence of a lot of harm, as you would recognize it.

 5 Are you with me?

 6      A.  Yes.

 7      Q.  And as to B, that's one of those violations

 8 that you described earlier today as a violation that

 9 causes no harm.  Still with me?

10      A.  Yes.

11      Q.  In a top down approach, how would the

12 Commissioner apply the harm factor in 2695.12 in that

13 case?

14      MR. VELKEI:  So, objection, vague.  Just to be

15 clear, when we're talking about "top down approach" --

16 as defined by the examiner in this, today?

17      THE COURT:  Sure.

18      MR. VELKEI:  Okay, thank you.

19      THE WITNESS:  I'm not sure what you mean by "apply

20 the factor."  It's a factor that you consider.  The

21 extent of the harm is something you consider.

22          So in the hypothetical you gave me, there's

23 some harm.  And so you consider that, the nature of it,

24 the magnitude of it, the degree of harm, the dollars

25 involved.
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 1      MR. STRUMWASSER:  Q.  And would that observation

 2 about the degree of harm be supported in any finding,

 3 making a finding about harm in the case?

 4      MR. VELKEI:  Objection, vague.  Are we still

 5 talking about the hypothetical?

 6      MR. STRUMWASSER:  Sure.

 7      THE COURT:  Okay.

 8      MR. VELKEI:  And are we talking about a

 9 settlement?  I just don't think there's enough facts.

10 Incomplete hypothetical.

11      THE COURT:  Is this a litigated case?

12      MR. STRUMWASSER:  Litigated case.  Thank you, your

13 Honor.

14      THE WITNESS:  I'm sorry.  May I have that read

15 back?

16      THE COURT:  Sure.

17          (Record read)

18      THE WITNESS:  It might be, but I suspect that

19 would be up to the Court.

20      MR. STRUMWASSER:  Q.  New hypothetical, litigated

21 case and two categories of violations, C and  D.

22          As to C, there was swift, effective, complete

23 remediation.

24          As to  D, the company dragged its heels and

25 still hasn't fixed the problem.
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 1          When the Commissioner gets around to

 2 writing -- to adopting a decision, would remediation be

 3 a mitigating or aggravating circumstance?

 4      MR. VELKEI:  Objection, vague as to the use of

 5 terms "aggravating" and "mitigating."

 6      THE COURT:  I'll allow it.

 7      THE WITNESS:  I would need more information to be

 8 able to fully answer that.  These things are not done

 9 in a vacuum, and even the consideration of remedial

10 measures is not done in a vacuum from the facts of the

11 case and from the other factors and considerations.

12      MR. STRUMWASSER:  Q.  So holding everything else

13 equal, everything else equal, you are not able to say

14 whether, in my hypothetical, remedial measures would be

15 a mitigating or aggravating circumstance?

16      MR. VELKEI:  Objection, vague, asked and answered.

17 I don't know what "holding everything equal" means.

18 And argumentative, frankly.

19      MR. STRUMWASSER:  I'm trying to isolate individual

20 factors to get at how you use these factors.  And I

21 just want to make it clear that, if the witness says

22 that, "I cannot give you an unqualified answer until I

23 think of other things," I want to make sure that's her

24 answer.

25          If it is, "No, if you hold everything else
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 1 constant, keep my answer," I just want to get that

 2 clear.

 3      THE COURT:  Did you understand the question?

 4      THE WITNESS:  No, I really don't understand what

 5 "hold everything else constant" --

 6      MR. STRUMWASSER:  Q.  Ms. Stead, what else would

 7 you need to know in my hypothetical?

 8      A.  The reason I'm having difficulty with the

 9 hypothetical is because none of these factors in a

10 company's behavior -- performance, whatever you want to

11 call it, they're not things that you consider in a

12 vacuum like that.

13          So the answer to your question about what I

14 would need to know is everything.  I need to know the

15 facts and circumstances.  I need to know the nature of

16 the violations.  I need to know what else is going on.

17 I need to know the reasons for the delay, the harm, all

18 of those things.  It's truly a case-by-case

19 consideration.

20      Q.  Was that true also for all the other factors

21 in point 12, that you can't take any of those in

22 isolation?

23      A.  Yes.  It's a collective kind of consideration.

24 I don't know what -- if you consider one factor and not

25 the rest of them, I'm not sure what that would tell a
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 1 regulator.

 2      MR. STRUMWASSER:  Your Honor, this is a good place

 3 if you want to take lunch.

 4      THE COURT:  Okay.  1:30.

 5          (Whereupon, the luncheon recess was taken

 6           at 11:52 o'clock a.m.)
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 1                     AFTERNOON SESSION

 2                         ---o0o---

 3          (Whereupon, all parties having been

 4           duly noted for the record, with

 5           the exception of Mr. Gee, the

 6           proceedings resumed at 1:33 p.m.)

 7      THE COURT:  We'll go back on the record.

 8      MR. STRUMWASSER:  Thank you, your Honor.

 9      Q.  Good afternoon, Ms. Stead.

10      A.  Good afternoon.

11      Q.  Let's turn to the individual factors under

12 2695.12.  And (a)(1) is the extraordinary circumstances

13 factor.  You say on Page 9 of your report that

14 2695.(a)(1) appears to authorize consideration of

15 unusual or unique events.  You see that's in

16 Paragraph (3).  And actually --

17      THE COURT:  Well, that would be on Page 10, you

18 mean?

19      MR. STRUMWASSER:  Page 9, right.

20      THE COURT:  Paragraph (3)?

21      MR. STRUMWASSER:  Second full paragraph, the only

22 one under (a)(1).

23      THE WITNESS:  Sorry.  Could you read the question

24 back, please?

25      THE COURT:  All right.
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 1          (Record read)

 2      MR. STRUMWASSER:  Q.  I'll take that as an intro

 3 and ask, do you see where I'm referring to?

 4      A.  Yes.

 5      Q.  Would you agree that the unusual or unique

 6 events must have caused or contributed to the

 7 violations in order to be considered as a basis for

 8 reducing the penalty?

 9      A.  No, not necessarily.

10      Q.  So if there are violations and the company

11 says there were unusual or unique events, what would

12 you want to know about those unusual or unique events'

13 relationship to the violations for you to credit it as

14 a mitigating factor?

15      A.  As I mentioned this morning, it's a matter of

16 looking at the totality of the circumstances, what was

17 going on with the company, how were they responding,

18 some of the factors we talked about this morning.

19          So I really would want to know what it was,

20 how it affected the company.

21      Q.  But would you ask those questions in order to

22 establish a causal relationship between those events

23 and the violations?

24      A.  No.  I don't think that would be my intention

25 in asking those questions.  When you're -- as a
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 1 regulator, you're looking at the conduct to determine

 2 if it's in compliance with the insurance laws.  If some

 3 conduct is not in compliance, then often you will have

 4 conversations with the regulated entity or you will ask

 5 more information to understand what happened.

 6      Q.  Are there -- I'm sorry.  Were you finished?

 7      A.  No -- I'm finished.  I'm sorry.

 8      Q.  So are there circumstances where there might

 9 be -- that's a terrible way to phrase this.  Let me

10 start over.

11          Are there extraordinary circumstances that

12 might exist with respect to a licensee that did not

13 contribute in any causal way to the violations yet you

14 would be inclined to consider them mitigating factors

15 in assessing the penalty for the violations?

16      MR. VELKEI:  Objection, vague.

17      THE COURT:  Overruled.

18      THE WITNESS:  There certainly could be.  It's one

19 of -- and I -- because we talk about extraordinary

20 events, it's a little bit difficult for me to sit here

21 and tell you what those might be.

22          But, again, as a regulator, you want to

23 understand what's going on with a company, the

24 challenges they were facing, what they did about those

25 things.  There are just a lot of things you want to
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 1 know.

 2      MR. STRUMWASSER:  Q.  Can you describe for us how

 3 an extraordinary circumstance that might -- that had

 4 nothing to do -- no causal relationship to the

 5 violations you might take into consideration as a

 6 mitigating factor nonetheless?

 7      A.  I don't know without knowing what the event

 8 might be.  That's a -- it could be almost anything, so

 9 I'm really not able to give you a better answer than

10 that.

11      Q.  Now, this term, "extraordinary" -- well,

12 strike that.

13          Are you aware of a regulation specifically

14 defining the term "extraordinary circumstances"?

15      A.  Yes, I think it is defined in California, law.

16      Q.  Take a look at Section 2695.2.  It's in the

17 same bundle as the -- as 2695.12.  It's like the back

18 of the second page in.

19      A.  Okay.

20      Q.  You see the definition of "extraordinary

21 circumstances" in Subdivision (e)?

22      A.  Yes.

23      Q.  Did you have this definition in mind when you

24 prepared your report?

25      A.  Yes, I had reviewed it, and I'm also, of
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 1 course, familiar with how regulators would consider

 2 these things.

 3      Q.  So you noticed that for something to be an

 4 extraordinary circumstance it has to be outside the

 5 control of the licensee, right?

 6      A.  Under this definition, yes.

 7      Q.  Is that an unusual attribute of the definition

 8 that you haven't seen elsewhere?

 9      A.  I think there can be extraordinary

10 circumstances that affect insurance companies'

11 operations that may not be completely outside their

12 control.  That's my answer.

13      Q.  I understand there may be ones that are not

14 completely outside their control.  But if they are not

15 outside their control, they would not be extraordinary

16 circumstances for purposes of this regulation, correct?

17      A.  Yes.

18      Q.  And that's also the way the law is written in

19 Ohio, isn't it?

20      A.  I don't believe there's a definition of

21 "extraordinary circumstances," but it is a factor under

22 the laws we looked at this morning.

23      Q.  Right.  Let's take a look at the late pay

24 statute.

25          What did we mark the late pay statute as, your
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 1 Honor?

 2      MR. VELKEI:  1199.

 3      THE COURT:  1199.

 4      MR. STRUMWASSER:  Of course, we're asking official

 5 notice.

 6      THE COURT:  I'll take official notice of all the

 7 laws of Ohio.

 8      MR. STRUMWASSER:  Q.  So let's take a look at

 9 3901.3812(B)(3) on the second page, Sub lower (b) under

10 that, "whether the violations were due to circumstances

11 beyond the third-party payer's control."  Is that the

12 way this subsection has been applied in Ohio?

13      A.  I'm sorry?

14      Q.  Let me ask it this way.  Has this

15 statute been applied in this -- has (B)(3), lower case

16 (b), "whether the violations were due to circumstances

17 beyond the third-party payer's control," has that ever

18 been applied, to your knowledge, in Ohio?

19      A.  I'm not certain whether that factor has been

20 applied.  I know there have been matters involving

21 health insurers after my time at the Department.

22 That's the extent of what I can tell you.

23      Q.  And you don't know whether, after you left,

24 that particular factor has been applied?

25      A.  Correct.  I don't know.  I do know that this
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 1 set of issues was under consideration because I was

 2 consulted about it.

 3          But I don't know whether -- at the end of the

 4 day, at the end of that matter, I don't know what the

 5 resolution was.  So I don't know whether these factors

 6 were used.

 7      Q.  Back to the California regulations, 2695.2,

 8 the definition of "extraordinary circumstances," do you

 9 know where that came from?

10      A.  Do I know --

11      MR. VELKEI:  Objection, vague.

12      MR. STRUMWASSER:  Let's -- I think I may have

13 jumped too far here.

14      THE COURT:  All right.

15      MR. STRUMWASSER:  Q.  Back to the California

16 regulations, 2695.2(e) is the definition we were

17 looking at of "extraordinary circumstances."

18          Are you there?

19      A.  Yes.

20      Q.  Do you know where the Commissioner got that

21 definition of "extraordinary circumstances"?

22      A.  No.

23      Q.  Are you aware that there is a statute that

24 defines "extraordinary circumstances" in the same

25 manner?
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 1      A.  No, I don't think so.  But that would make

 2 sense to me it would have the same definition if there

 3 is.

 4      Q.  And given that the California statute, the

 5 Insurance Code, and the regulations define

 6 "extraordinary circumstances" to incorporate the

 7 requirement that the circumstances be outside the

 8 control of the licensee, is it your testimony that it

 9 would be appropriate this case to consider as

10 mitigating circumstances extraordinary -- as mitigating

11 circumstances, circumstances that were not outside the

12 control of the licensee?

13      A.  Can I have that read back?

14      THE COURT:  Yes.

15          (Record read)

16      THE WITNESS:  No in applying this factor alone.

17 First, I don't know what statute was referenced in the

18 question.

19          We've looked at the definition of

20 "extraordinary circumstances" for this factor.  But

21 there can be other circumstances that come into play

22 under any of these -- lots of these -- several of these

23 factors, anyway, when you're talking about the

24 company's conduct and you're talking about other types

25 of circumstances, other business.
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 1          So the answer to your question is, with

 2 respect to this factor, it is limited on its face to

 3 matters outside the control of the licensee, but that's

 4 not to say that these other circumstances wouldn't be

 5 considered under another factor.

 6      Q.  Just to tidy up that one point that you made

 7 at the beginning of your answer, would you turn in your

 8 Code book to Insurance Code Section 12926.2.

 9      A.  129- --

10      Q.  12926.2.

11      A.  I'm sorry.  12926.2?

12      Q.  12926.2.

13      A.  Okay.  Thank you.

14      Q.  You see that that statute has the same

15 definition of "extraordinary circumstances" as the

16 regulation?

17      A.  Yes.

18      Q.  Now, returning to -- excuse me.  Turning to

19 2695.12(a)(1), extraordinary circumstances factor for

20 penalty purposes, I would like your recommendation to

21 the Judge and the Commissioner of how to implement

22 (a)(1) in particular.

23          Is it your recommendation that that subsection

24 of point 12 should be applied only where there is both

25 circumstances outside of the control of the licensee



24867

 1 and also that those circumstances severely and

 2 materially affect the licensee's ability to conduct

 3 normal business operations?  Should that be the

 4 limiting -- should those two factors be limiting

 5 factors in the application of (a)(1)?

 6      A.  The answer is -- I don't want to tell the

 7 Court how to interpret the statute, but when a phrase

 8 like that is defined in law, then I would think that

 9 that would be the definition used for that particular

10 factor.

11      Q.  On Page 9 of your report, again, in the

12 paragraph under the heading No. 1, you state that few,

13 if any, violations related to the integration of

14 PacifiCare into United, right?

15      A.  Yes.

16      Q.  But then you say that, to the extent that any

17 violations were caused by integration activities, the

18 exceptional circumstances of the enormous merger

19 warrant consideration under this factor, right?

20      A.  Yes.

21      Q.  So is it your testimony that no violations

22 were caused by a flawed integration process or that

23 some in fact were?

24      A.  My understanding is that the expert on this

25 issue, the Department's expert, said that the
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 1 violations were not caused by integration.

 2      Q.  I'm going ask you about that, Ms. Stead, but I

 3 want to ask you preliminarily if you recognize a

 4 difference between two states of affairs.

 5          Under one state of affairs, Mr. Boeving --

 6 that's the expert you're referring to, right?

 7      A.  Right.

 8      Q.  Under one state of affairs, Mr. Boeving was

 9 seeking to determine which violations were caused by

10 integration mistakes and found that none were.  Do you

11 have that -- that's one possibility, right?

12      A.  That no violations were caused by the

13 integration?

14      Q.  Yes.

15      A.  Okay.

16      Q.  On the other hand, Mr. Boeving might not have

17 even investigated which violations were caused by

18 integration mistakes and affirmatively stated that he

19 didn't look at that.  That's a different state of

20 affairs, right?

21      A.  Sure.  That he didn't investigate?  Yeah, I

22 would agree with that.

23      Q.  Is it your understanding that Mr. Boeving

24 testified that had actually reviewed the evidence and

25 concluded that none of the violations were caused by
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 1 integration mistakes?

 2      A.  My recollection of his testimony was that he

 3 could not tie violations alleged in this case to the

 4 integration.

 5      Q.  Could not or did not?

 6      A.  That he did not.

 7      Q.  Do you understand him to have testified that

 8 attempting to do so was within the scope of his effort?

 9      A.  I don't recall.

10      MR. STRUMWASSER:  Your Honor, I'm going to

11 distribute, if I may, an excerpt from Volume 164

12 starting at 19142 through 19145.

13      THE WITNESS:  Okay.

14      MR. STRUMWASSER:  Q.  Is this the testimony from

15 Mr. Boeving on which you relied to the effect that few,

16 if any, of the alleged violations resulted from the

17 integration?

18      A.  Yes, I recall seeing this.  I don't know

19 whether there was anything else.  But I do recall

20 seeing this.

21      Q.  Let's take a look at Page 19143, starting on

22 Line 7.  Mr. Boeving is asked whether he took the

23 opportunity to familiarize himself with the nature of

24 the violations.  And he answered no.  Do you see that?

25      A.  Yes.
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 1      Q.  Does that suggest to you that Mr. Boeving did

 2 not even attempt to relate the integration deficiencies

 3 to the specific violations?

 4      MR. VELKEI:  Calls for speculation.

 5      THE COURT:  Overruled.

 6      THE WITNESS:  Given testimony that follows, I

 7 guess I have to wonder what he was doing.

 8      MR. STRUMWASSER:  Q.  So from what you've read so

 9 far, you don't know which he was doing, whether he did

10 in fact look at the violations and tried to track them

11 to the integration errors or he simply did not look at

12 the violations and was only talking about the

13 integration problems?

14      MR. VELKEI:  Objection, this is argumentative and

15 irrelevant, your Honor.

16          To the extent the witness -- the expert was

17 offered to establish that there were problems in the

18 integration, one would have expected they attempt to

19 draw some link to the alleged violations in this case.

20          Now to offer -- to try to recast this expert

21 as somebody who wasn't intending to offer any relevant

22 testimony by way of what impact, if any, these

23 integration activities have on the alleged violations I

24 think is just disingenuous.

25      MR. STRUMWASSER:  I'm sorry that Mr. Boeving's
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 1 testimony disappoints Mr. Velkei.

 2      MR. VELKEI:  It didn't at all.  It frankly

 3 highlighted the problem with this case.

 4      THE COURT:  Oh, Mr. Velkei, please.

 5      MR. VELKEI:  Sorry, your Honor.

 6      MR. STRUMWASSER:  But the point here is this

 7 witness has testified that she relied on this passage

 8 for her opinions.  I think it's fair to question her

 9 about exactly what in this passage supports her

10 opinion.

11      MR. VELKEI:  That's different from the question

12 that's being asked, your Honor.

13      THE COURT:  All right.  Can you read the question

14 back, please.

15          (Record read)

16      THE COURT:  All right.  I'll allow it.

17      THE WITNESS:  He gave testimony saying he didn't

18 find the link between mistakes in integration and

19 allegations in this case.  So what he did or didn't do

20 to become familiar with the allegations, I -- I'm not

21 sure I know.

22      MR. STRUMWASSER:  Q.  Well, you would agree, would

23 you not, that, if he looked for the link and couldn't

24 find it, that would indicate that there was no link,

25 right?
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 1      A.  I'm not sure.  If he found no link, I would

 2 have thought he would have understood what the

 3 violations were that he was trying to link to the

 4 integration.

 5      Q.  That's right.  So he understood the

 6 violations, he understood the integration errors, and

 7 he found no link.  If that were case, then that would

 8 support the proposition that the integration didn't

 9 cause any of the violations, right?

10      A.  Could you please read the question back?

11      THE COURT:  Yes.

12          (Record read)

13      THE WITNESS:  I know that's a yes-no question.

14 I'm just not sure I'm prepared to really answer it.

15      THE COURT:  You can also say you don't know.

16      THE WITNESS:  I don't know.

17      THE COURT:  Okay.

18      MR. STRUMWASSER:  Q.  Conversely, if Mr. Boeving

19 did not look for the link, did not examine the

20 violations and only talked about the integration

21 problems, would you agree that you could not take away

22 from his testimony evidence of the absence of a link he

23 didn't look for?

24      A.  I don't know.  I mean, he's given testimony

25 here that he didn't link integration and the alleged
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 1 violations.

 2      Q.  Right.

 3      A.  So --

 4      Q.  Given what you've just reviewed, I want to

 5 take you back to your Page 9 of your report, same

 6 paragraph, second sentence.  "Based on my review of

 7 excerpts of testimony, including that of CDI's

 8 integration expert Ronald Boeving, it does not appear

 9 that many, if any, of the alleged violations resulted

10 from the PacifiCare-United integration."

11          My question to you is, in light of what you've

12 just read, is there anything about that sentence you

13 would like to change?

14      A.  No.  He's still saying in this excerpt that

15 you gave me that he's not linking mistakes in the

16 integration to any of the allegations in this case.

17      Q.  Did you base your conclusion that the

18 violations were not caused by integration activities on

19 any testimony other than Mr. Boeving's?

20      A.  I based this -- I mentioned his testimony, but

21 I looked at a lot of testimony and a lot of exhibits.

22 So there's a lot of information that I looked at that

23 kind of informed my overall view of things.  But in

24 this particular sentence of my report, I only mention

25 Mr. Boeving.
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 1      Q.  In that particular sentence, setting aside

 2 Mr. Boeving, can you identify any other testimony or

 3 exhibit that supports this sentence?

 4      A.  I'm not -- I don't mean to -- I'm not here to

 5 give an opinion on integration.  I didn't see anything

 6 in the information I looked at that said to me the

 7 integration caused violations.

 8      Q.  And how did that affect your opinions here?

 9 You recite this fact and you -- and you say that it

10 does not appear that many, if any, of the alleged

11 violations resulted from the integration.  And I

12 understand that you aren't the integration expert, but

13 how did that observation affect your opinions here?

14      A.  Which observation, the one in my report?

15      Q.  In that sentence.

16      A.  Which opinions are you referring to?  I mean,

17 I've given several.

18      Q.  I'll give you the whole report to work with

19 here.  What opinions of yours in your report are based

20 at least in part on that sentence?

21      A.  I'm not certain it did.

22      Q.  You're not certain any of it is?

23      A.  I'm not certain that one observation I made in

24 my report was the basis of a particular opinion in my

25 report.
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 1      Q.  Did you review the testimony of Ms. Berkel?

 2      A.  Yes.

 3      MR. STRUMWASSER:  Your Honor, I'm distributing a

 4 copy of Exhibit 5370 in evidence.

 5          Of course, this is double-sided.

 6      THE WITNESS:  Okay.

 7      MR. STRUMWASSER:  Q.  Do you recall seeing this

 8 exhibit before?

 9      A.  I don't recall.

10      Q.  On the second page, the little "2" up here at

11 the top, Ms. Berkel has listed four categories of

12 alleged violations that she says was related to the

13 merger.  Do you see that?

14      A.  Yes, on Page 2?

15      Q.  Yes.  And I take it you don't recall

16 Ms. Berkel's testimony in conjunction with this

17 exhibit?

18      A.  Not right off, no.

19      Q.  I'd like you to assume that she essentially

20 sponsored the exhibit and explained that that was what

21 it was saying.

22          In light of that, is there anything in the

23 paragraph on Page 9 that we've been talking about that

24 you would like to change?

25      A.  No.  I mean, the sentence you've been
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 1 referring to in my report talks about violations

 2 resulting from integration.  This chart talks about

 3 violations related to.  "Related" is quite broad.  It

 4 can mean a lot of different things as opposed to

 5 "resulting from."  I see a difference.

 6      Q.  Ms. Stead, you said that you've concluded that

 7 the exceptional circumstances of the enormous merger

 8 warrant consideration under (a)(1), right?

 9      A.  Yes.

10      Q.  Again, that same paragraph, right?

11      A.  I say that, yes, to the extent that any

12 violations resulted from the integration activities.

13      Q.  First of all, Ms. Stead, do you contend that

14 the decision to merge was outside the control of the

15 licensee?

16      A.  I don't know.  And I say that because I don't

17 know whether it was a shareholder vote.

18      Q.  Was what?

19      A.  Whether it was a shareholder vote or what the

20 circumstances were surrounding the decision, the

21 merger, the acquisition.

22      Q.  Are you contrasting a shareholders vote with a

23 hostile takeover?

24      A.  No.  What I'm saying is you have an operating

25 company that's operating under a license issued by the
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 1 Department of Insurance.  It's one company within a

 2 holding company, a system of companies.  And at the

 3 top, somebody owns it.  And whoever is the controlling

 4 person -- whether it's the shareholders or there's one

 5 person -- my experience, makes the decision to go ahead

 6 with a merger acquisition.

 7          So I do see a distinction between whoever

 8 makes that decision and the actual operating company.

 9      Q.  Would the fact that the CEO and other officers

10 of the licensee appeared at a public hearing before the

11 California Insurance Commissioner urging his approval

12 of the merger indicate to you that the merger was not

13 outside the control of the licensee?

14      MR. VELKEI:  Assumes facts not in evidence.

15      THE COURT:  I'll allow it.

16      THE WITNESS:  No.  I think my answer is the same.

17 There is some person or some group of people that make

18 the decision.  And there's nobody else -- there's an

19 operating company within that large -- it's a holding

20 company system that has multiple companies in it.  So I

21 do see a distinction.

22      MR. STRUMWASSER:  Q.  So you just don't know

23 whether or not this merger, the United-PacifiCare

24 merger, was outside the control of the licensee?

25      A.  I don't know specifically how the decision was
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 1 made to merge -- actually, to be acquired.

 2          I know there were comments made in support of

 3 the merger by some officers within the PacifiCare

 4 system.  So it doesn't appear to be a hostile takeover

 5 as you had suggested.  But I don't know the details.

 6      Q.  So you don't know whether or not this was --

 7 this acquisition was undertaken beyond the control of

 8 the licensee?

 9      A.  No, not really.

10      Q.  Now, hypothetical for you.  Back in Ohio,

11 you're the assistant director, acting at the stead of

12 the -- in the place of the Superintendent.

13          And a regulatory question comes up, and you're

14 very troubled.  And you call in the president of your

15 licensee.  And you say to that officer, "I'm very

16 troubled.  I want you to stop doing this."

17          And the licensee's president says to you, "You

18 know, I'm behind you 1,000 percent.  It's my parent

19 company.  They're forcing me to do this."

20          Would you say, "Oh.  I had no idea.  Very

21 good.  Have a nice day," or would you say, "I don't

22 care who's forcing you to do it.  You have the license,

23 and whoever is acting on behalf of the licensee has to

24 conform to the law"?

25      A.  No.  If that were the answer I received, not
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 1 knowing anything more about the facts -- which always

 2 color what I would do next -- I'd probably say, "Then

 3 get that next person in here."

 4      Q.  Now, if in fact some of the violations were

 5 caused -- the alleged violations for your purposes --

 6 were caused by integration mistakes, should that reduce

 7 or increase the penalty in your view?

 8      A.  This is a hypothetical?

 9      Q.  Yes.

10      A.  There are two parts to my answer.

11          First, I don't know what you're talking about

12 by increasing or decreasing.  Off of what?

13          The second is the focus is on the violations,

14 the nature of the violations.  And as a regulator, you

15 want to understand what happened, what may have

16 contributed to it, what the company's done about it.

17          I don't know that the fact that there was an

18 integration would have any effect on the penalty.  You

19 need to be focused on the conduct and whether it was

20 compliant or not.

21      Q.  So what I'm hearing you say is that there's

22 nothing in (a)(1) pertaining the merger that would

23 justify reducing the penalty; is that right?

24      A.  I thought you had asked me a hypothetical.

25 Are we now talking about this case?



24880

 1      Q.  I'm asking you about a hypothetical in which

 2 there was an integration, and it caused some -- and it

 3 caused some violations.

 4          And in that circumstance, what I heard you say

 5 is that you would not treat the integration as an

 6 extraordinary circumstance that would cause you to

 7 reduce the penalty.

 8      MR. VELKEI:  I'm going to object.  Assumes facts

 9 not in evidence, incomplete hypothetical.  Reduce what

10 penalty?

11      THE COURT:  Could you read the question back.

12          (Record read)

13      THE COURT:  I'll allow it.

14      THE WITNESS:  Probably not under the factor of the

15 existence of extraordinary circumstances if -- I don't

16 want to add facts to your hypothetical, but if that

17 merger was somehow within the control of the licensee.

18          But the fact that errors may have occurred

19 because of integration from a one-time thing like a

20 merger, then my next thing would be to find out what

21 happened with respect to those errors, what the company

22 did.  Were they temporary?  Did they fix them?  Were

23 they on top of it?

24          So, again, when we talk about applying these

25 factors, you really need to to have the information
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 1 from the case as a whole.  It's very difficult.  And I

 2 don't think regulators do this, where you just apply

 3 one factor and not think about the rest of them.

 4          So in that case, maybe it was an extraordinary

 5 circumstance, but it may go to the remediation, what

 6 the company did, their overall level of responsiveness.

 7      MR. STRUMWASSER:  Q.  This case now, not

 8 hypothetical, in this case, is it your opinion that the

 9 merger of PacifiCare and United severely and materially

10 affected the licensee's ability to conduct normal

11 business operations?

12      A.  And you mean in the sense of what that -- the

13 definition is of --

14      Q.  Yes, as those words are used in (a)(1).

15 Excuse me.  As the words are used in 2695.2(e) as

16 defining the term used in (a)(1).

17      A.  But as defined in point 2?

18      Q.  Yes.

19      A.  May I have the question back, please?

20      THE COURT:  Sure.

21          (Record read)

22      THE WITNESS:  My answer is no, but I'd like to

23 explain.  It wasn't something I was called on to

24 actually give an opinion on.  But I have not seen

25 anything in this case that suggests to me that
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 1 PacifiCare was unable to conduct operations and it was

 2 unable to issue policies or pay claims.

 3      MR. STRUMWASSER:  Thank you.

 4      THE COURT:  Okay.

 5          (Recess taken)

 6      THE COURT:  Okay.  We'll go back on the record.

 7      MR. STRUMWASSER:  Q.  Ms. Stead, let's move on to

 8 (a)(3), the complexity of claims.

 9          Now, you don't have any evidence that the

10 PLHIC claims involved in any of the alleged violations

11 were somehow more complex than other PLHIC claims that

12 were processed in compliance with the law, do you?

13      A.  No.  I'm not sure I had that level of detail.

14 Health insurance claims in general are complex.

15      Q.  That's what you say on Page 9 under heading

16 No. 2.  You say that health claims are more complex

17 than claims arising in most other lines of insurance,

18 right?

19      A.  Yes.

20      Q.  And you support that with the observation that

21 there are different treatment codes, different

22 diagnostic codes, different fee schedules, different

23 treatment of in-network providers from out-of-network

24 providers, right?

25      A.  Yes, those are some of the examples of the
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 1 different parts of health insurance claims and the

 2 processing of those claims that make it overall quite

 3 complex.

 4      Q.  Let's call those the qualitative

 5 characteristics of health care claims.  Then you also

 6 add what I will suggest we call the quantitative

 7 aspect, which is the sheer volume of claims that you

 8 say adds to the complexity of health care insurers'

 9 systems and processes, right?

10      A.  I don't make that distinction.

11      Q.  You don't think there's a distinction between

12 the number of claims and the complexity of each claim?

13      A.  I don't make the distinction between the

14 quantitative and qualitative.  All of these things that

15 we've been mentioning are aspects of our health

16 insurance systems right now that just makes the

17 processing of those claims in general complex.

18      Q.  I will withdraw the suggested nomenclature,

19 but just to draw this distinction that you have, I

20 understand, made, you're pointing out that there is

21 both a volume to the health insurance claims, the

22 number of claims, and there's also attributes of each

23 claim that are relevant to your opinion that it is

24 among the most complex lines of business, right?

25      A.  Yes, in part.  What I say, actually, is that
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 1 the volume adds to the complexity.

 2      Q.  Okay.  You're familiar with the issues

 3 involved in processing an auto insurance claim, right?

 4      A.  Yes.

 5      Q.  And the issues involved in a homeowners

 6 insurance claim?

 7      A.  Yes.

 8      Q.  And a commercial property claim?

 9      A.  Yes.

10      Q.  And you in fact have a professional

11 designation as a chartered property and casualty

12 underwriter, right?

13      A.  Yes, I have that designation.

14      Q.  And in the world of insurance, property,

15 casualty and health are disjoint sets; they're separate

16 domains, right?

17      MR. VELKEI:  Separate what?

18      THE COURT:  Domains.

19      MR. VELKEI:  Thank you.

20      THE WITNESS:  Yes, generally.  I mean, there are

21 property and casualty companies that write health

22 insurance.  There are different types of health

23 insurance, some of which are handled a little

24 differently.  That's a pretty broad question.

25      MR. STRUMWASSER:  Q.  You're familiar with surety
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 1 bond claims?

 2      A.  Yes, generally.

 3      Q.  And long-term disability insurance claims?

 4      A.  Yes, generally.

 5      Q.  I'd like to leave aside the volume issue for a

 6 moment.  Looking at the adjudication on a

 7 claim-by-claim basis, would you agree that processing

 8 the average health insurance claim is less complex than

 9 processing the average, for example, commercial

10 property claim?

11      MR. VELKEI:  Object, vague as to "average health

12 care claim."  I don't know what that means.

13      THE COURT:  Well, hopefully the witness does.

14 I'll allow it.

15      THE WITNESS:  I can't give you a simple yes or no

16 to that.  If you mean the average health claim is a

17 doctor's visit, that might be one thing that would

18 probably be in some ways a little less complicated than

19 a commercial property claim.  On the other hand, you've

20 got various parties to health insurance transactions,

21 including providers, and there can be other entities

22 involved in making a decision on a claim.

23          And certainly if you're talking about a

24 hospital claim, like a hospital visit, that can be very

25 complex.  So I'm really -- I'm not able to give you a
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 1 yes or no on that.

 2      MR. STRUMWASSER:  Q.  Ms. Stead, does the NAIC

 3 handbook recommend a higher error tolerance standard

 4 for health care claims than for other types of claims?

 5      A.  No, it's the same tolerance for claims

 6 processing regardless of the line of business.

 7      Q.  Would you agree, Ms. Stead, that a claim that

 8 involves a protracted investigation is more complex

 9 than a claim that involves very little investigation?

10      A.  No, not necessarily.  It's going to depend on

11 what the claim is, what it's about, what those

12 underlying circumstances are that are requiring the

13 additional investigation.

14      Q.  Not necessarily, but typically?

15      A.  I'm not sure I can answer that.

16      Q.  Okay.  So sitting here today, you are not

17 prepared to say that the need to engage in a protracted

18 investigation does not render a claim complex for

19 purposes of 2695.12(a)(3)?

20      A.  It might.  If the complexity of the claim

21 gives rise to the need for more information, it might.

22 If it's a suspected fraudulent claim, that might lend

23 itself to a different type of investigation.

24      Q.  Ms. Stead, would you agree that a claim that

25 requires the insurer to determine fault for a loss
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 1 will, on average, be more complex than one that does

 2 not require the determination of fault?

 3      A.  I'm not sure what context you're using the

 4 word "fault."  I don't know whether you're using that

 5 in the context of a liability, legal liability,

 6 coverage issue.

 7      Q.  I'm using it in the context of fault as it may

 8 affect liability of the insurer or its insured.

 9      A.  So we're talking about property and casualty

10 claims?

11      Q.  Sure.  I don't know of any other places where

12 fault matters, do you?

13      A.  That's what I was trying to clarify.

14          Could I have the question back, please?

15      THE COURT:  Sure.

16          (Record read)

17      THE WITNESS:  I'm sorry.  Could you read that back

18 again.

19          (Record read)

20      THE WITNESS:  Yes.  Generally in a property and

21 casualty type of claim, if fault is not an issue, in

22 other words, the liability of the insured is not an

23 issue at all -- say it's a rear-ender and, you know,

24 where liability is clear -- then that would eliminate

25 that determination from the claim processing.



24888

 1      MR. STRUMWASSER:  Q.  Would you agree that a claim

 2 that requires the insurer to conduct an investigation,

 3 solicit statements from witnesses, interview witnesses

 4 is more complex than a claim that requires no

 5 investigation and no interviews of witnesses?

 6      A.  I mean it might.  I don't know exactly what

 7 the nature of the claim is or -- it's a little bit

 8 difficult to answer that more definitively than that.

 9      Q.  I'm really asking whatever the -- if we took

10 the entirety of the body of claims that insurance

11 companies as a whole handle that require witness

12 interviews and investigation and compare that to the

13 body of claims insurance companies as a whole receive

14 that do not require investigation and witness

15 interviews, would you agree that the ones that require

16 investigations and witness interviews tend to be more

17 complex than the other group?

18      A.  No, not necessarily.  You may have a simple

19 auto accident and, as a matter of course, the company's

20 going to take the statement of the two drivers, but

21 that doesn't make the claim complex.

22      Q.  What would make it more complex?

23      A.  I would need to know what line of business

24 we're talking about.

25      Q.  Your observation is about how a given line of
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 1 business, namely health insurance, is inherently more

 2 complex than other lines.  And I take it we can agree

 3 that health insurance does not generally involve

 4 investigations of the kind that property casualty

 5 insurers do, doesn't involve collection of witness

 6 statements, doesn't involve interviews, correct?

 7      A.  Generally that's correct.  The process is a

 8 little different, not to say that there wouldn't

 9 necessarily be interviews because sometimes there are.

10 But the whole nature of the health insurance claims

11 system is just very different from what you see with

12 automobile or homeowners.

13          Part of it is we have this relationship not

14 just between the insured member and the insurance

15 company, but then we have the relationship between

16 providers and insurance companies, which is a whole

17 other element that you don't see in most other lines of

18 business.  But you know, in health insurance, if you

19 look at even the regulations for processing, they can

20 often be unique to health insurance.

21          The whole idea of electronic and the coding

22 issues, how you code things which can govern what rate

23 a provider gets for a particular service, whether you

24 can bundle those codes or unbundle those codes, that's

25 a whole other layer of complexity that you see in
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 1 health insurance and not in homeowners or auto or even

 2 commercial.  It's just very, very different.

 3      Q.  Would you agree that the fact that it's

 4 different or unique doesn't necessarily mean it is more

 5 complex?

 6      A.  No.  My experience, health insurance -- health

 7 insurance claims processing adjudication, all the

 8 processes and everything that goes with it, is complex

 9 and is considered that way even by regulators.

10          I'll give you an example.  The market conduct

11 annual statement, which is a market analysis program,

12 when we started working on that, regulators were

13 comfortable coming up with a data call for homeowners,

14 for auto, for life insurance and even for annuities.

15          What they were not comfortable with and what

16 they still have not done almost ten years later is come

17 up with a similar type of analysis for health

18 insurance.  And when you talk to the regulators, it is

19 because the process is complex.

20      MR. STRUMWASSER:  Your Honor, could I have the

21 last question read back.

22          (Record read)

23      MR. VELKEI:  Her answer was no, your Honor, with

24 that explanation.

25      THE COURT:  I'll allow it.  Move on.
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 1      MR. STRUMWASSER:  Q.  Ms. Stead, you agree that

 2 no-fault is different than a liability-based insurance

 3 system?

 4      A.  I'm not sure what you mean by "no-fault" in

 5 the context of that question.  Do you mean no-fault

 6 auto insurance?

 7      Q.  Yes.

 8      A.  The answer is yes and no because, if you have

 9 no-fault -- if you have a no-fault system versus a pure

10 liability system, yes, there's a difference.

11          But I've looked at this issue in multiple

12 states, and the no-fault systems generally still have a

13 tort piece to it.  So the liability component having to

14 deal with liability claims even in a no-fault system

15 still exists.

16      Q.  Ms. Stead, can you name another line of

17 insurance, another line of business in either property,

18 casualty, or life insurance in which a majority of the

19 claims can be processed by a computer without human

20 intervention?

21      A.  The only possibility might be workers'

22 compensation which, obviously, has elements of health

23 insurance in it and provider systems.  And in some

24 states they have the managed care piece of it.

25          That would be the closest.
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 1      Q.  Would you agree that, if a line of insurance

 2 business -- if the claims in a line of insurance

 3 business are for the most part susceptible to

 4 auto-adjudication, that is an indicator of less rather

 5 than more complexity?

 6      MR. VELKEI:  And I'm just going to object as vague

 7 as to "for the most part."  Does that mean more often

 8 than not?  Vague as to "for the most part," what that

 9 means.

10      THE COURT:  Overruled.

11      THE WITNESS:  To me it suggests greater complexity

12 in an effort to manage that complexity and to manage

13 the volume.  Now, the claims systems -- and I'm not an

14 expert on this issue, but I've had some experience in

15 my work as a regulator.  You know, they have some very,

16 very complicated programming software, if you will, to

17 be able to do that auto-adjudication.

18      MR. STRUMWASSER:  Q.  When you say it suggests

19 greater complexity in an effort to manage that

20 complexity and to manage the volume, are you saying the

21 individual claims are more complex or the claims

22 systems are more complex?

23      A.  Could be both.

24      Q.  Let's take a look at 2695.12(a)(3).  Would you

25 agree that this factor is, by its terms, limited to the
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 1 complexity of the claims that were involved, not the

 2 claims systems?

 3      A.  Yes, I think this factor goes to the

 4 complexity of the claims, the nature of the claims that

 5 are at issue.

 6      Q.  Now, with that in mind, does the fact that a

 7 majority of the claims in health care can be

 8 adjudicated by computer without human intervention

 9 indicate to you greater or less complexity of health

10 care claims?

11      A.  As I said before, it actually suggests to me

12 that there is complexity involved, and companies have

13 attempted to manage that complexity.

14          When I see this -- you know, the complexity of

15 the claims involved in this regulation, I think we need

16 to -- it's my perspective this factor, the factors of

17 this whole section, point 12, applies to other lines of

18 business too.

19          So when I see this here in respect to a health

20 insurance company, then I say yes, those claims and the

21 whole health care insurance claims system, and I mean

22 system -- I don't mean system by computer system but

23 just the way we do business -- is complex relative to

24 other lines of business.

25      Q.  And when it says "complexity of the claims
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 1 involved," do you see any indication in that that we

 2 are comparing the complexity of the claims involved in

 3 the violation with the general body of claims that the

 4 respondent insurer handles routinely?

 5      A.  I mean, the factor goes to the claims

 6 involved -- presumably the factor -- the claims

 7 involved in this case.  And in this particular case,

 8 the Department tested everything.  It certainly tested

 9 all the paid claims.

10      Q.  Tested all the paid claims and determined

11 which of them were paid late, for example, right?

12      A.  Right.

13      Q.  Do you have any evidence that the ones that

14 were paid late were more complex than the ones that

15 were not paid late?

16      A.  No, I don't think the Department's analysis

17 brought that out.

18      Q.  And you don't have any information about that,

19 right?

20      A.  As to specific individual claims, no, I don't.

21      Q.  And the Department also tested all the paid

22 claims for timely acknowledgment, right?

23      A.  No, I didn't see evidence actually tested for

24 compliance on that.

25      Q.  Well, actually you're right because the
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 1 company couldn't give the Department a data set that

 2 had the date of acknowledgment on it, could it?

 3      A.  Right.

 4      Q.  Nevertheless, the Department came to -- was

 5 able to obtain enough information to determine that all

 6 of the member claims had not been acknowledged during a

 7 given period, correct?

 8      MR. VELKEI:  Member claims versus provider claims?

 9 That's actually vague.  When you say "member claims,"

10 are you referring to provider claims and member claims

11 or just strictly --

12      MR. STRUMWASSER:  I'm just starting with member

13 claims because it's -- actually, you know what?

14 Claims, period.

15      Q.  There was a period in which the company had

16 not acknowledged any of the claims.  Are you with me?

17      MR. VELKEI:  Assumes facts not in evidence.

18 There's never been a period in which the company has

19 ever not acknowledged all claims.

20      MR. STRUMWASSER:  Let's do it this way.

21      Q.  There was a period in which paper claims were

22 not acknowledged by paper acknowledgment, correct?

23      A.  Do you mean provider-submitted claims?

24      Q.  Provider and member.

25      A.  My understanding -- yes.  My understanding --
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 1 let me explain.

 2          My understanding is there was a period of time

 3 for member claims, but for provider claims there were

 4 always alternative systems in place.

 5      Q.  Okay.  But during those periods, there was

 6 also a period in which, while there were alternative

 7 systems, there were no paper acknowledgements, correct?

 8      A.  For providers?

 9      Q.  Yes.

10      A.  Correct, but I don't see that as being

11 required.

12      Q.  Understood.  We're talking about 2695.12, the

13 penalty regulations.  So we would only get to this

14 factor for acknowledgments if the Commissioner

15 determines that that is in fact a violation, right?

16      A.  That and if the Commissioner decides a penalty

17 at all is warranted.

18      Q.  Okay.  And so under those assumptions, that

19 is, if the Commissioner determined that these were

20 violations and that a penalty would be appropriate, is

21 there anything about the complexity of the claims that

22 did not receive paper acknowledgment that led to those

23 violations that the Commissioner will have found?

24      A.  Probably not, based simply on those facts.

25      Q.  The Department also determined that for a
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 1 specific period EOBs and EOPs lacked statutory notice

 2 information.  You are aware of the categories of

 3 violations I'm talking about here, right?

 4      A.  This is not a hypothetical?

 5      Q.  No, not yet.

 6      MR. VELKEI:  Not yet.

 7      MR. STRUMWASSER:  Q.  And so if we were -- if the

 8 Commissioner were to determine that those were

 9 violations and that a penalty was appropriate, he would

10 then look at 2695.12(a) and would presumably consider

11 whether (a)(3) is applicable.

12          So I'm asking you whether you contend that

13 there was anything complex about the roughly 700,000 --

14 anything complex about the claims for which the roughly

15 700,000 EOBs or EOPs went out that should be considered

16 in the fixing of a penalty.

17      A.  No, but I'd like to explain.  The complexity

18 of the claims themselves, other than the fact that

19 they're health insurance claims and the whole process

20 of handling them is complex, the complexity of an

21 individual claim in that situation may or may not be

22 that significant.

23          But we don't -- as I said in my report, I

24 don't think you apply these factors just to each type

25 of violation, assuming those are actually violations
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 1 that are subject to penalties under the statute.

 2          And as to the complexity, you were talking

 3 about EOBs; we're talking about notice for IMR rights.

 4 That's a right that's available in limited

 5 circumstances to limited consumers.  And frankly those,

 6 because of their denials based on medical necessity,

 7 tend to be more complex.

 8      Q.  Well, denials based on medical necessity can

 9 be more complex.  Is there anything complex about

10 giving people notice of their rights to seek an IMR?

11      A.  Well, if it's not required for every -- in

12 every denial, then you'd only have to worry about the

13 ones it applied to.

14      Q.  Is there anything complex about giving the

15 notice?

16      A.  With respect to the IMR notice, there's going

17 to be a question of when that notice is required.  The

18 actual physically putting notice on a form, generally,

19 I wouldn't say that's complex.  But we were talking

20 about the complexity of claims factor.

21      Q.  Ms. Stead, for all of the violations the

22 Department is alleging regarding that notice, the

23 Department had already told PacifiCare that the notice

24 was required, hadn't it?

25      A.  Yes.  I think in early '07, the Department
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 1 shared that information with the company.

 2      Q.  And even with respect to medical necessity,

 3 most of the medical necessity determinations are done

 4 on an auto-adjudicated basis, aren't they?

 5      MR. VELKEI:  Vague as to time.

 6      THE COURT:  Starting when?

 7      MR. STRUMWASSER:  During this entire period.

 8      THE COURT:  From 2007?

 9      MR. STRUMWASSER:  From 2006 on.

10      THE COURT:  '6, okay.

11      MR. VELKEI:  To the present?

12      MR. STRUMWASSER:  Well, to the present they don't

13 have any, as I understand it.

14      THE WITNESS:  I don't know the answer to that

15 question.  And I don't know how that ties to the

16 complexity of the claims.

17      MR. STRUMWASSER:  Q.  Did you read the testimony

18 of Dr. Cunningham?

19      A.  No, I don't think so.

20      Q.  You don't recall reading any testimony that

21 said that PPO programs are basically designed with

22 medical necessity built in, meaning that the design of

23 the PPO program is programmed so that a service is

24 provided and a claim is submitted and the medical

25 necessity is built into the design of the claims
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 1 payment CPT codes up against the procedure codes?

 2      MR. VELKEI:  Objection, relevance.  I'm not sure

 3 that goes to whether they're auto-adjudicated or not.

 4      THE COURT:  What's the relevancy?

 5      MR. STRUMWASSER:  It's precisely a description of

 6 why most of the medical necessity determinations are

 7 done on an auto-adjudicated basis.  It's done by

 8 computer.  They use the CPT codes and the diagnostic

 9 codes to determine whether it's medically necessary.

10 It goes to whether or not medical necessity claims are

11 complex, which she testified they are, and this is

12 testing that.

13      MR. VELKEI:  I think Mr. Kent clarified, since he

14 was here with Dr. Cunningham, what Dr. Cunningham was

15 saying was that, you know, this isn't usually an issue

16 because most codes are such that they are deemed to be

17 medically necessary, not that medically necessary

18 claims are auto-adjudicated.  The issue of whether

19 something's medically necessary is auto-adjudicated.

20      MR. STRUMWASSER:  Sounds like I have an agreement

21 with Mr. Kent.  I just have to get the witness on

22 board.

23      MR. KENT:  No, no.

24      THE COURT:  I'm lost.

25      MR. VELKEI:  Me too.
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 1      THE COURT:  You want to try again?

 2      MR. STRUMWASSER:  Sure.

 3      Q.  Are you aware, Ms. Stead, that the majority of

 4 medical necessity determinations are determined

 5 automatically in the PPO program?

 6      A.  No.

 7      Q.  If that is the case, would that suggest that

 8 medical necessity determinations are not that complex?

 9      A.  No, not at all.  Given what I understand,

10  which -- about coding and that whole process that goes

11 into determining what a claim is about, whether it's

12 covered, whether it's necessary, whether it's the right

13 time for that treatment or whatever the issue is, that,

14 to me, is still very complex.

15          But I'm not sure how that ties to the

16 complexity of the claims.  And I don't mean to suggest

17 that putting a notice or not putting a notice on a form

18 is in and of itself, complex.

19      Q.  Okay.  Let's talk briefly -- I'm trying to

20 wrap this up in the interest of everybody.  Let's talk

21 about volume for a second.  I think we can probably

22 agree there are more claims per insured under a health

23 insurance policy than under property casualty policies

24 for example, right?

25      A.  Yes, that would be my experience.
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 1      Q.  Is it your opinion that the increased claim

 2 volume per policy constitutes increased complexity for

 3 purposes of this regulation?

 4      A.  Yes, in part.  All I'm trying to explain is

 5 that the volume of claims with respect to health

 6 insurance is relatively very -- relatively high

 7 compared to what you would expect in other lines,

 8 especially personal lines like automobile or

 9 homeowners.  And that that volume simply adds to the

10 complexity of the claim process in particular.

11      Q.  On Page 1, Paragraph 1 of your report --

12 excuse me.

13          Page 1, first paragraph, "The challenged

14 conduct here involves routine market conduct exam

15 issues, a point that is obscured by CDI's repeated and

16 misleading insistence on looking at the raw number of

17 alleged violations."  Do you see that?

18      A.  Yes.

19      Q.  Am I correct, then, in understanding your

20 position to be that the raw number of violations is

21 irrelevant to this case but that the raw number of

22 claims is a mitigating factor?

23      A.  Could you read that back?

24      THE COURT:  Sure.

25          (Record read)
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 1      THE WITNESS:  No, I don't think that's what I'm

 2 saying.  I don't think you can separate those like

 3 that.

 4          The number of violations for the company and

 5 particular type of violation needs to be taken into

 6 context, which means you need to look at population of

 7 claims.  And this is where we talk about sort of

 8 general business practices and whether, you know, for

 9 example, if you're following the NAIC handbook, whether

10 that 93 percent was met or not.

11          So -- and we were talking about the number of

12 claims.  I guess that's why it's relevant.  You have

13 to -- we look at the number of violations in comparison

14 to the number of claims.

15      MR. STRUMWASSER:  Q.  Ms. Stead, can you name any

16 insurance company that does not have a complex claims

17 paying system?

18      MR. VELKEI:  You're talking health insurance

19 company?

20      MR. STRUMWASSER:  Any insurance company.

21      THE WITNESS:  I don't know if I can answer that.

22 There are so many variations depending on the line of

23 business.  And there are variations within a line of

24 business from company to company.

25      MR. STRUMWASSER:  Q.  I understand that there are
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 1 variations.  I'm asking you, in that rich variety of

 2 companies with which you are familiar, can you name any

 3 one in which you could say, "That company's claims

 4 paying system is not complex"?

 5      A.  I'm really not sure how to answer that

 6 question, and I'm struggling a little for a couple of

 7 reasons.  I am not at liberty to discuss my clients'

 8 claim paying systems.  To the extent that I came across

 9 information in my work as a regulator and it's not in a

10 public report, much of that information collected

11 during market analysis and market conduct examination

12 is confidential, and even former state employees can't

13 release all of that.

14          And third, I'm not even sure how to answer

15 that question.

16      Q.  Ms. Stead, is it your contention that

17 PacifiCare Life and Health Insurance Company's claims

18 paying operations were more complex than those of other

19 health insurance companies?

20      A.  You mean the systems?

21      Q.  Yes.

22      A.  No, I don't have any information one way or

23 the other.  I think I suggest in my report that all

24 health insurance companies face the same degree of

25 complexity in handling insurance claims, health
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 1 insurance claims.

 2          And my point in that part of my report is to

 3 explain that and that that should be a consideration

 4 when the Commissioner or the Court is looking at a

 5 health insurance company's performance.

 6      Q.  Ms. Stead, I believe you testified last week

 7 that Blue Cross Anthem had many more claims per year

 8 than PacifiCare.  Right?

 9      A.  Yes, there was information to that effect,

10 yes.

11      Q.  Then, were a violation of the Unfair Insurance

12 Practices Act to have been found by the Commissioner,

13 would it be your position that 2695.12(a)(3) would be a

14 stronger mitigating factor for a possible penalty in

15 the case of Blue Cross Anthem, which has more claims,

16 than in the case of, say, PacifiCare which has fewer?

17      A.  You're talking about (a)(3)?

18      Q.  Yes, the complexity.

19      A.  No, I wasn't suggesting that there would be

20 the distinction that you're making that question.

21          The point is something that health insurance

22 claims in general are complex, that part of the

23 insurance industry is complex, highly regulated;

24 insurance companies face requirements from multiple

25 regulators depending on the products they write.
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 1          One insurance company could write lines that

 2 are -- they could write Medicare things; they could

 3 write other products with other regulators.  So that

 4 adds to the complexity.  The volume adds to the

 5 complexity.

 6          So I'm not suggesting that one health insurer

 7 who writes similar products has claims that are

 8 significantly more or less complex than another company

 9 that writes the same products.  I'm just saying this

10 part of the insurance industry in general is complex,

11 and the claims processing is complex for many reasons.

12      MR. STRUMWASSER:  It's a good place, your Honor.

13      THE COURT:  Okay.

14          (Whereupon, the proceedings recessed at

15           3:50 o'clock p.m.)

16

17

18

19
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21
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23

24
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 1 Tuesday, March 6, 2012              10:02 o'clock a.m.

 2                         ---o0o---

 3                   P R O C E E D I N G S

 4      THE COURT:  This is before the Insurance

 5 Commissioner of the State of California in the matter

 6 of PacifiCare Life and Health Insurance Company.  This

 7 is OAH Case No. 2009061395, Agency No. UPA 2007-00004.

 8          Today's date is March 6, 2012.  Counsel are

 9 present.  Respondent is present in the person of

10 Ms. Knous.

11          And we're continuing with the

12 cross-examination of Ms. Stead.

13      MR. STRUMWASSER:  Thank you, your Honor.

14                       SUSAN STEAD,

15          called as a witness by the Respondent,

16          having been previously duly sworn, was

17          examined and testified further as

18          hereinafter set forth:

19      CROSS-EXAMINATION BY MR. STRUMWASSER (resumed)

20      MR. STRUMWASSER:  Q.  Good morning, Ms. Stead.

21      A.  Good morning.

22      Q.  Do you have your copy of the Fair Claims

23 Settlement Practices regulations, the set that includes

24 2695.12?

25      A.  Yes.
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 1      Q.  I have some questions for you about (a)(7),

 2 the relative number of claims.

 3          It's your opinion that the number of

 4 violations found must be compared to the volume of the

 5 claims processed by the insurer or to the size of the

 6 sample if sampling is used, right?

 7      A.  Yes, I think that's what this factor looks at.

 8 So the relative number of alleged noncomplying acts

 9 relative to those populations, either the claims

10 handled by the company or those -- or and those

11 reviewed by the Department.

12      Q.  Do you have your copy of Mr. Cignarale's

13 written testimony, 1184?

14      A.  Yes.

15      Q.  Would you please turn to Page 135.  I'd like

16 to ask you about the paragraph on Lines 23 to 25.

17          During the MCE CDI, examiners found 14

18 violations in a review of 96 provider dispute files.

19 That is a relatively high number of noncomplying acts

20 and an aggravating factor.  And there's a citation to

21 (a)(7).

22          Would you accept, subject to check, that 14

23 out of 96 is about 14 1/2 percent?

24      A.  May I read this?

25      Q.  Certainly.
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 1      A.  Yes, I agree that's approximately the

 2 percentage.

 3      Q.  And you don't disagree with Mr. Cignarale

 4 having compared the number of noncompliant files to the

 5 total sampled for purposes of (a)(7), right?

 6      A.  No, I think he should be looking at that.  And

 7 I think regulation also talks about looking at the

 8 total number of claims or matters in this case, in this

 9 dispute.

10      Q.  Do you agree with him that 14 1/2 percent is a

11 relatively high number of noncomplying acts in a

12 sample?

13      A.  No, it doesn't seem terribly high to me.  But

14 the question is when he says "high," relative to what?

15 This is why it's important to look at what you found in

16 other examinations and what you see in other companies.

17          So when he says it's high, it's a high

18 relative number, it doesn't put it in context for me.

19 I don't know what he's talking about.  High relative to

20 what?

21      Q.  We know what number you would compare it to,

22 don't we?

23      MR. VELKEI:  Objection, vague.

24      MR. STRUMWASSER:  I mean -- I'll withdraw the

25 question.
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 1      THE COURT:  Okay.

 2      MR. STRUMWASSER:  Q.  You would compare it to 7

 3 percent, wouldn't you?

 4      A.  We use those error tolerance thresholds to

 5 determine whether it's a general practice, where

 6 something occurs with such frequency as to be a

 7 practice.

 8          Frankly, when it comes to provider disputes,

 9 because those things involve non-claim issues as well,

10 it can -- the tolerance may actually be 10 percent

11 under the handbook.

12      Q.  May actually be?

13      A.  10 percent under the handbook.

14      Q.  So the tolerance threshold in the handbook of

15 7 percent, where 7 is the right number, is used to

16 determine whether there is a general business practice;

17 is that -- that was your testimony a moment ago, right?

18      A.  Yes.  It is a method of determining whether a

19 noncompliant act occurs with such frequency that the

20 regulator can presume that is the company's -- at least

21 infer that it's the company's practice to engage in

22 noncompliant behavior.

23          But when we're talking here about the 14 out

24 of 96 is a relatively high number, assuming the 14

25 percent you gave me is correct, that would be outside
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 1 either the 7 percent or 10 percent.

 2          But the reason I say it's important to put it

 3 in context is -- so even if this company or a company

 4 is having an issue with 14 percent, as a regulator,

 5 that's not probably going to be significant as a

 6 company who's getting it wrong, say, 80 percent of the

 7 time.  That's why I say the context is important.

 8      Q.  Okay.  So you would agree that, under the

 9 handbook, the current version of the handbook, over 14

10 percent would lead to the conclusion that this is a

11 general business practice, right?

12      A.  Yes, it raises that presumption.  That doesn't

13 mean necessarily that a penalty is imposed, but at that

14 point, that's the frequency.  Then the regulator's

15 going to look at that and figure out what to do.

16      Q.  If we are operating in a jurisdiction in which

17 one does not necessarily need a general business

18 practice but, for example, an intentional act in

19 violation constitutes an unfair practice or is subject

20 to penalty, then whether it's above or below 7 percent

21 doesn't matter, correct?

22      MR. VELKEI:  Objection, vague.

23      THE COURT:  Overruled.

24      THE WITNESS:  "Doesn't matter" -- can I get the

25 question read?
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 1      THE COURT:  Yes, of course.

 2      MR. STRUMWASSER:  You know what?  Let me give you

 3 a new one.

 4      THE COURT:  Okay.

 5      MR. STRUMWASSER:  Q.  Let's assume we're in a

 6 jurisdiction in which the Department does not

 7 necessarily need a general business practice to assess

 8 penalties but can assess penalties for a single

 9 intentional act.  Are you with me?

10      A.  Yes.

11      Q.  Then, if the Department finds a single

12 intentional act, the NAIC 7 percent -- the NAIC

13 handbook's 7 percent, by its terms, does not inform the

14 Department whether or not to impose penalties for the

15 intentional act, correct?

16      A.  Yes, that's possible.  But we're talking here

17 about violations of 790.03(h), which do require

18 practice, whether you prove that it's an intentional

19 practice to violate the law or not.  So that's not

20 really what we're talking about now is the individual

21 act.

22      Q.  Ms. Stead, I asked you to assume that this was

23 a jurisdiction in which you don't need a general

24 practice if you've got an intentional act.  Do you have

25 that assumption in mind?
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 1      A.  Okay.

 2      Q.  Under those circumstances, the passage you're

 3 relying on in the NAIC handbook does not inform the

 4 Department's decision whether to impose penalties,

 5 correct?

 6      A.  That's true.  Those tolerances don't actually

 7 inform a regulator as to whether to impose penalties

 8 anyway.  You can exceed those tolerance thresholds and

 9 still not impose penalties.

10      Q.  Ms. Stead, if you are examining a licensee and

11 find that with respect to a specific category of

12 violations you are getting a 40 percent rate of

13 noncompliance but you happen to know that there's

14 another insurer out there who's got an 80 percent rate

15 of noncompliance for the same law, is it your testimony

16 that the licensee you're examining, the 40 percent

17 company, gets no penalty?

18      A.  Is this a hypothetical?

19      Q.  Yes.

20      A.  No, not necessarily.  But there are certainly

21 a lot of circumstances in which, despite noncompliance,

22 penalty is not warranted and not necessary to achieve

23 the goal of compliance.

24      Q.  And it is your testimony that the relative

25 frequency factor should be considered in light of
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 1 PacifiCare's overall performance, right?

 2      A.  You're talking about the factor at (a)(7)?

 3      Q.  Yes.

 4      A.  Yes, the factor talks about the number of

 5 claims in relation to the total number of claims

 6 handled by the company and reviewed by the Department.

 7      Q.  So it is your testimony that, when viewed as a

 8 sample matter, you compare the 14 to, in this case, 96

 9 but that, when deciding whether or not to impose

10 penalties, the regulator should consider the

11 relationship between 14 and the total claim population,

12 a million or so?

13      MR. VELKEI:  Misstates her testimony.

14      THE COURT:  Overruled.

15      THE WITNESS:  I'm not sure I understand the

16 question.

17      MR. STRUMWASSER:  Q.  Okay.  I understood that you

18 agreed with Mr. Cignarale that, if you've got a sample

19 and you are calculating the relative frequency within

20 the sample, you divide the number of noncompliant cases

21 by the total number of cases sampled, right?

22      A.  Yes.

23      Q.  But I understand you also to be saying, then,

24 that, when you are going to consider as a regulator

25 whether to impose penalties, that the relevant
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 1 comparison is 14, in this case, to the total claim

 2 population; is that your position?

 3      A.  No, that's not what I was trying to explain.

 4 If you're using sampling as your methodology, you would

 5 look at the number of violations compared to the

 6 sample.  If you sampled appropriately and your sample

 7 size is statistically significant, then -- and you've

 8 got the proper confidence level -- then you can at

 9 least infer that whatever that percentage of

10 noncompliance is probably occurs across the population

11 of relevant claims or relevant files.

12          If you're using a different methodology,

13 you're not sampling but you're looking at the entire

14 population and you're testing every file in that

15 population for compliance or noncompliance, then you're

16 going to be looking at the number you find relative to

17 the population.

18          They're really two separate examination

19 techniques.  It's not that one is for penalties and

20 one's for something else.  There's just two different

21 methodologies for conducting examination or review of a

22 company's performance.

23      Q.  The passage on 135 pertains to the failure to

24 respond to a provider dispute within 45 working days,

25 correct?  You may want to look back on 131.
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 1      A.  Yes, it looks like the Department was looking

 2 at the timeliness of the response.

 3      Q.  To PDRs?

 4      A.  Yes.

 5      Q.  And so far as you know, that question,

 6 timeliness of response to PDRs, was not examined on a

 7 100 percent basis, was it?

 8      A.  I don't think so, during the examination.

 9      Q.  So far as you know, the only examination of

10 that question that the Department made was of the 96

11 files that Mr. Cignarale references, correct?

12      A.  The answer is I'm not certain.  I don't know

13 whether the 96 was a sample or that was the entire

14 population of provider disputes in a time period.  I

15 just don't know.

16      Q.  Assuming that there was no 100 percent review,

17 there was only review of the 96, then the relevant

18 statistic for how widespread -- for the relative number

19 of claims where noncompliant acts were found to exist

20 is 14 out of 96, right?

21      A.  Yes, that would be the number, if that was the

22 sample that the Department drew.  I mean, if you have

23 the exam report, I can take a look at that.

24      Q.  In the interest of time, I'm just asking you

25 to assume that that was the relevant number as
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 1  Mr. Cignarale has reported here.

 2          The assumption that underlies the examination

 3 by sampling is that, if you take a sample, and you find

 4 a proportion of that sample to be noncompliant, that

 5 that proportion you observed, you calculated, is the

 6 best estimate of the proportion of the total population

 7 that is noncompliant, right?

 8      MR. VELKEI:  Objection, vague as to the use of the

 9 term "best estimate."

10      THE COURT:  Overruled.

11      THE WITNESS:  I want to say no and yes.  No

12 because I wouldn't agree with that term, and it's a

13 little bit oversimplified.  I mean, we're talking about

14 statistically valid sampling, random sampling

15 generally.

16          The 7 percent is the number the regulators

17 have decided within that tolerance is something that

18 they can accept.  They understand that no insurance

19 company's going to be perfect.  So if the performance

20 is within that 7 percent, it's acceptable.

21          It's not to say that any regulator condones

22 any level of noncompliance, but they understand that

23 that happens.  And that's an acceptable range, and they

24 won't impose penalties.

25          When you get close to the 7 percent or you're
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 1 at 8 percent, there's a little more to it in the

 2 sampling.  You may have to draw additional samples,

 3 depending on how your sampling was done in the first

 4 place.  And there's still sort of this presumption that

 5 there's a business practice that can be refuted by the

 6 company.  And there could be other reasons why, even if

 7 you see that tolerance, you wouldn't impose a penalty.

 8      MR. STRUMWASSER:  Q.  Starting with, "I wouldn't

 9 agree with that term," what term is it that you were

10 disagreeing with?

11      A.  The "best estimate."

12      Q.  Do you have any background in statistics?

13      A.  I took a course.  I studied the sampling

14 handbook, the chapter in the handbook.  And I spent two

15 hours with an actuary explaining to me the sampling

16 techniques in the handbook, why they were valid.

17          And I did that in the context of being

18 concerned about taking a case to hearing.  And I wanted

19 to make sure, before I resolved that examination, that

20 I was confident that that sampling technique would hold

21 up if I had to prove my case at a hearing.

22      Q.  When did you have this two-hour conversation?

23      A.  It would have been in -- before we resolved

24 the series of health insurance examinations on timely

25 payment.
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 1      Q.  So like 2002 or before?

 2      A.  2001, 2002.

 3      Q.  Ms. Stead, if I gave you the impression that

 4 that previous question concerned the 7 percent, I

 5 apologize.

 6          I want to -- first of all, do you recall from

 7 your statistical learning, the principle that the

 8 proportion of a sample with a given attribute is the

 9 best estimate of the proportion of the population that

10 would have that attribute?

11      A.  No, I don't recall that phrase.  I recall

12 using the phrase or hearing the phrase "representative

13 of what you would expect to find in that population."

14      Q.  Now, setting aside the 7 percent, because I

15 had not intended to ask you about that, I want to

16 ask -- the question was would you agree that, if you

17 took a sample to see whether or not it was noncompliant

18 with a given statute, assuming that the sampling was

19 done in a statistically valid manner --

20      A.  Mm-hmm.

21      Q.  -- and you came up with 14.6 percent of this

22 sample, would you agree that the best estimate of what

23 the proportion of the total population is that's

24 noncompliant is 14.6 percent?

25      MR. VELKEI:  Objection, vague as to the term "best
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 1 estimate."  The witness herself has described that she

 2 doesn't know what that means.

 3      THE COURT:  Overruled.

 4      THE WITNESS:  Again, I'm not sure about using the

 5 term "estimate."  But at least the market conduct

 6 examination is the purpose of doing that sampling and

 7 testing for compliance within that sample.  You're

 8 trying to figure out whether -- you're trying to

 9 establish how widespread the activity would be.

10          So if you get 14 percent noncompliance, if

11 you've done your sampling correctly and you've pulled

12 your sample from the right population, the hope is that

13 you have -- your findings would be representative of

14 what you would expect to find across the population.

15          So there's a lot of conditions in there, but

16 if you've done it right, that's the hope.

17      MR. STRUMWASSER:  Q.  And you don't have any

18 reason to doubt that the Department of -- the

19 California Department of Insurance did the sampling

20 correctly here?

21      MR. VELKEI:  Assumes facts not in evidence.  Many

22 witnesses have testified, your Honor, that they even

23 applied statistically valid samples, including in this

24 case.  So I just think that's not fair.

25          (Record read)
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 1      THE COURT:  I'm going to sustain the objection.  I

 2 don't know why you would ask her that.

 3      MR. STRUMWASSER:  Q.  Ms. Stead, do you have any

 4 evidence that the Department did not observe

 5 appropriate sampling protocols with respect to this

 6 14.6 percent?

 7      A.  Yes.  I know they were using ACL, which is a

 8 common software for sampling and for other purposes in

 9 the exams.  The sampling sizes for some of the tests

10 seemed small and in part because the suggested sizes

11 have changed over the years.

12          But even in '07, the sample sizes I saw were

13 small given the population.  And I believe there was

14 testimony in this case that the samples pulled were not

15 statistically significant or appropriate so that the

16 results could not be extrapolated across the

17 population.

18      Q.  You know what the sample size was with respect

19 to the PDR timeliness, right?

20      A.  If you're telling me the 96 is the population

21 as the sample size, that doesn't tell me what the

22 population is.  So the appropriate sample size depends

23 on the size of the population.

24      Q.  I'm sorry.  Your testimony is that the

25 appropriate sample size depends on the size of the
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 1 population?

 2      A.  I'm not a statistician.  I've given you the

 3 extent of my background on that.  But following the

 4 guidelines in the handbook, which I've relied on in the

 5 past, there was a correlation between the appropriate

 6 sample size and the population size.

 7      Q.  Do you have any information about how large

 8 the population of PDRs was?

 9      A.  No, and that's why I can't tell you whether 96

10 was appropriate or not without knowing the population.

11      Q.  There were well over 1,000 PDRs, correct?

12      A.  I don't recall.

13      Q.  If there were in fact well over 1,000 PDRs,

14 how much more over 1,000 it was would not materially

15 affect the sample size required for a statistically

16 valid sample; isn't that true?

17      A.  I don't know.  I would have to check the

18 handbook for the guidance in there, which is what

19 regulators use.

20      Q.  Ms. Stead, did you attempt to familiarize

21 yourself with the history of 2695.12(a)(7)?

22      A.  No.

23      Q.  Were you aware that several years ago the

24 Department revised this regulation in order to make it

25 clear that this factor, (a)(7), would only compare the
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 1 noncomplying acts to the number of claims sampled and

 2 reviewed by the Department?

 3      A.  I said no, I didn't look at the history.

 4      MR. STRUMWASSER:  Your Honor, I'd like to have

 5 marked as our next in order a portion of the rulemaking

 6 file in RH05044134.

 7      MR. VELKEI:  Your Honor, we have the same

 8 objection that the Department has lodged against us

 9 when we have tried to take excerpts of something.  We

10 would appreciate that the whole file be made available,

11 at a minimum, and included in the record.

12      THE COURT:  Okay.

13      MR. STRUMWASSER:  The whole file is voluminous and

14 is available to and in fact in the possession of

15 counsel for PacifiCare.

16      MR. VELKEI:  I don't know what that's based on.

17 I'm not aware that I have it, first of all.  And how

18 voluminous is that?  The legislative history on the

19 interest was hundreds of pages long.  And the

20 Department insisted that it all be placed in front of

21 the witness.  I don't know what the representation is

22 that I have a copy of this document.

23      MR. STRUMWASSER:  I don't know what Mr. Velkei is

24 referring to.

25      THE COURT:  I don't either, but if there's more to
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 1 this document, you need to at least give it to

 2 Mr. Velkei.  You can't just take excerpts and not give

 3 them the whole amount.  Whether we show that to the

 4 witness or not is a whole other question.

 5      MR. STRUMWASSER:  Your Honor, the pages have been

 6 consecutively numbered.  And if your Honor will look at

 7 the second to the last page, 88, you will find the

 8 Sonnenschein firm was in fact on the service list for

 9 these documents.

10      MR. VELKEI:  I don't know how many years ago this

11 was.  And Mr. Hirsch?  And Mr. Kent may know who that

12 is, but he's certainly not involved in this case.  This

13 was in 2006.

14      THE COURT:  I'm sorry, Mr. Strumwasser.  That's

15 not going to fly.  You need to give him the entire

16 thing.

17      MR. STRUMWASSER:  Okay.

18      MR. VELKEI:  Could we at least put off the

19 questioning on this subject, your Honor, until we've

20 had an opportunity to review -- or have access to the

21 complete file?

22      MR. STRUMWASSER:  Your Honor, we have all

23 presented witnesses with bill analyses, individual

24 reports.  As long as they have access to the document

25 in time for Ms. Stead to testify if necessary on
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 1 redirect, I'd like to proceed with these questions

 2 while the matter is -- while we're trying to dispose of

 3 (a)(7).

 4      MR. VELKEI:  That wasn't the format used with

 5 Mr. Cignarale.  I had to stop.  I had to go get the

 6 full record of the legislative history on the late pay

 7 statute.

 8      THE COURT:  Well, the other problem,

 9 Mr. Strumwasser, is how is she supposed to leaf through

10 this and make sense out of it while she's sitting here

11 on the stand?  Are we going to sit here, let her go

12 through it, and then go research it?  And how are we

13 going do this?

14      MR. STRUMWASSER:  Well, we were going to do it the

15 way we all do with voluminous documents.  I call her

16 attention to the passages that I think are relevant,

17 and she looks at it for purposes of familiarizing

18 herself with it and takes whatever time she needs to do

19 that.

20      MR. VELKEI:  That doesn't seem fair, your Honor,

21 under the circumstances.

22      THE COURT:  She was not involved in this.  This is

23 a new topic.  I think you need to give her time.

24          If you want to do it now, that's fine.  We'll

25 go off the record, and you can tell us what it is that
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 1 you want her to look at.

 2          If you want to do it later, that's okay with

 3 me too.  I don't really care.

 4      MR. STRUMWASSER:  We'll do it later.

 5      MR. VELKEI:  So can we get a copy?  When can we

 6 get a copy of the full rulemaking file on this,

 7 Mr. Strumwasser?

 8      MR. STRUMWASSER:  I don't know.  Mr. Gee was the

 9 one who put this together, and he's not here today.

10      THE COURT:  It is 1200 for the record.

11          (Department's Exhibit 1200 marked for

12           identification)

13      MR. STRUMWASSER:  Oh, thank you.

14      Q.  Ms. Stead, you've criticized Mr. Cignarale for

15 improperly focusing on the raw number of violations

16 without referencing how many claims of other insurers

17 were sampled, correct?

18      A.  That's correct.  And the fact that we were

19 just talking about 7 tells the Commissioner to consider

20 the number of violations in context with the company's

21 business.

22      Q.  So you understand 7 -- (a)(7) to refer to

23 the -- to call for a comparison to the company's --

24 that is to say, the company being examined or

25 investigated -- to the company's total number of
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 1 claims; is that your position?

 2      A.  Yes, generally.  When you read the factor, it

 3 talks about the Commissioner looking at the number of

 4 claims where the noncomplying acts are found to exist,

 5 the total number of claims handled by the licensee, and

 6 the total number of claims reviewed by the Department.

 7          That tells me that the Department recognizes

 8 that you don't just count the raw number of violations,

 9 but you look at that number in the context of the

10 company's business or the types of -- if it's a

11 particular type of claim, then the population of the

12 claims.  It's always in context.

13      Q.  And the context is always this insurer.  It's

14 not other insurers; is that your position?

15      A.  This factor talks about the company's

16 business.  It talked about looking at what's happened

17 with respect to other companies.

18          If you're looking at penalties, then I do

19 believe you need to look at what's been done in other

20 cases, the relative degree of harm, the nature of

21 violations and some of those other things I mentioned.

22      Q.  But those are not pertinent specifically to

23 the evaluation under (a)(7), correct?

24      A.  Correct.  This factor talks about the

25 individual company's conduct and the number of
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 1 violations asserted in perspective to the company's

 2 behavior.

 3          But if we're talking about the amount of

 4 penalties, then that's where, as I said before,

 5 regulators do consider what they've done in the past so

 6 that they're acting consistently with prior actions.

 7 And to do that, you do have to compare what happened in

 8 the other cases.

 9      Q.  Now, if the Department samples 100 percent of

10 the claims for a given category of violation and

11 calculates a percentage of noncompliance on that basis,

12 it will have -- it will have, in fact, related the

13 number of claims where the noncomplying acts are found

14 to exist to the total number of claims handled by the

15 licensee, correct?

16      A.  Is this a hypothetical?

17      Q.  Yes.  Actually, it's just definitional.

18      A.  Yes, that's the case.  I mean, it's always

19 difficult when you're testing an entire population to

20 make sure you have the right population and you have

21 the right data in that.

22          One of the problems when you collect an entire

23 population of, say, paid claims is to know what's in

24 there.  And the reason that's an issue is because

25 insurance companies call things differently.  They code
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 1 them differently.  Different things may end up in

 2 there.  Reworks may end up in there.

 3          And it may not be what you're trying to test,

 4 so it's a little more complicated than what your

 5 question suggested.  But generally, yes, if you've got

 6 the number of violations and you have the correct and

 7 valid population, then you've looked at the number of

 8 noncomplying acts in relation to the claims process.

 9      Q.  And the number of -- the correct and valid

10 population, is that the population of claims for which

11 it was possible for this violation to occur, or is it

12 the total number of claims period?

13      A.  I'm not sure what you mean by "possible for

14 the violation to occur."

15      Q.  Well, certain violations only apply to certain

16 categories of claims, right?

17      A.  Right.  If you have paid claims, you're not

18 going to be testing for giving the reason for denial.

19          But it is difficult sometimes to actually pull

20 the right population, especially when you're doing

21 electronic data.  It can be very, very difficult for

22 the regulator to make sure they've got exactly the

23 right data in there.

24          It's not that the companies are giving them

25 the wrong information or bad information.  It's frankly
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 1 a matter of the systems and just requires a lot of

 2 communication between the two.

 3      Q.  And the data they capture, right?

 4      A.  The data they capture and how they capture it,

 5 where they capture it, how they code it.  And that just

 6 varies from company to company.  So if a regulator

 7 said, "Give me a list of all your paid claims," it's

 8 not that simple.  You have to ask a lot more questions

 9 to make sure you're getting exactly what you want.

10      Q.  So, for example, if the regulator is trying to

11 determine whether the insurer had complied with a

12 requirement that receipt of claims be acknowledged, it

13 can be complicated to obtain the population of claims

14 subject to acknowledgment and the information necessary

15 to determine whether there was a timely

16 acknowledgement, right?

17      A.  Yes, generally.  You have to make sure that

18 the population you're getting is the right population.

19          So if a company puts in -- it depends what

20 you're asking for.  I mean, if you're asking for paid

21 claims, it doesn't necessarily mean that every file in

22 that database needed an acknowledgment letter, just as

23 an example.

24          So it's, as I said, it's very difficult when

25 you get to pulling entire populations to make sure that
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 1 you've got the right data to test.

 2      Q.  Because the denominator of this calculation is

 3 going to have to be the claims to which the relevant

 4 legal requirement applies, right?

 5      A.  Yes, that's true.  And, you know, when you

 6 pull a sample, it's pretty easy to figure that out

 7 because you can pull your sample of 100 files or

 8 whatever you're pulling, and if you see the two of them

 9 are irrelevant and they're a different product or for

10 some reason they don't apply, you can discard those and

11 randomly pull two more files.

12          When you're doing electronic data, it's not so

13 simple.  There are ways to kind of go through it and

14 test it and validate it and work with the company, but

15 it's a lot trickier for the regulator.

16      Q.  So for example, if the issue that you're

17 testing for is whether interest was paid on late-paid

18 claims, then you would find out how many late-paid

19 claims did not receive interest, and you would compare

20 that to the number of late-paid claims as a whole,

21 right?

22      A.  No, it's not necessarily that simple.  I mean,

23 just because a claim is -- not every claim -- it

24 depends how you're testing for what's a late pay.  And

25 you have to apply the statutes and the time frames of
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 1 the statute even to determine which claims are actually

 2 late and should have had interest but didn't have

 3 interest.

 4          I'm not saying you can't do it.  I'm saying it

 5 can be very tricky.  And it's a matter of the data.

 6 You've got to know what your law says, design the

 7 tests, ask for the right data.

 8      Q.  I understand it can be tricky in

 9 implementation.  But the calculation itself is how many

10 claims should have gotten interest and how many did

11 not, right?

12      A.  Yes, that's the test.  But trying to know what

13 data field you're pulling or what you want in your data

14 field as the population is where it gets difficult,

15 just to identify which claims are actually late and

16 should have had interest.

17      Q.  Hypothetical question for you.  A company has

18 a million claims a year.  It gets requests for

19 independent medical review of 20, on 20 of those

20 claims.

21          And it doesn't -- it simply does not process

22 those claims for independent medical review.  Are you

23 with me?

24      A.  No.  Do you mean there's been a request for

25 independent medical review, and they refuse to do it?
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 1      Q.  Yes.

 2      A.  Okay.

 3      Q.  So the noncompliance rate would be zero -- the

 4 noncompliance rate would be 100 percent, right?

 5      MR. VELKEI:  Objection, vague.  I thought a member

 6 asked the Department for an independent review, not the

 7 company.  So I don't understand these questions.

 8      MR. STRUMWASSER:  You know what?  Mr. Velkei's

 9 right, so I'm going to change the example.

10      THE COURT:  All right.

11      MR. STRUMWASSER:  Q.  20 providers, still a

12 million claims.  20 providers -- providers submit 20

13 claims for dispute resolution.  And the company refuses

14 to process those 20 claims.  Are you with me?

15      A.  Yes.

16      Q.  The percentage of noncompliance is 100

17 percent, right?

18      MR. VELKEI:  Incomplete hypothetical.

19      THE COURT:  Overruled.

20      THE WITNESS:  Are you saying that only 20 requests

21 for PDR came in in a given period?

22      MR. STRUMWASSER:  Q.  Yes, yes.

23      A.  You're saying that the company refused to

24 process any of those provider disputes?

25      Q.  Correct.
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 1      A.  Then you look at the applicable statute.  If

 2 we're talking about timing, and -- I don't want to add

 3 to your hypothetical, so I'm not sure if you're testing

 4 for timing or testing for something else.

 5      Q.  All right.  Let's do it as a timing matter.

 6 The company fails to provide a PDR response within 45

 7 working days for any of them.

 8      A.  Based solely on that information, if you're

 9 telling me that there are only 20 requests for PDRs in

10 the time period and the company didn't process any of

11 those within 45 days, then that would suggest

12 noncompliance.

13      Q.  And under (a)(7), would you compare that 20

14 noncompliances to the 20 PDR requests or to the

15 1 million claims?

16      A.  In that situation, a regulator would probably

17 look at the number of PDR requests and figure out the

18 compliance rate for those.  And I think that would be

19 consistent with the factor.

20          On the other hand, if you're talking about

21 late-paid claims and you've got 34,000, which sounds

22 like a high number, but you were talking about -- or

23 pulling those from a population of 1.1 million, then

24 you've got only about 3 percent.

25          And even though that raw number sounds high,



24939

 1 we're not talking 100 percent noncompliance; we're

 2 talking possibly 3 percent or so.  So that's why I

 3 think this factor is important, and it's important for

 4 the Commissioner and the Court to consider the context.

 5      Q.  Look at (a)(8), "remedial measures."  You say

 6 in your report, "Insurers that respond to regulatory

 7 concerns and take meaningful remedial measures are

 8 given credit for such actions," correct?

 9      A.  Yes, absolutely.

10      Q.  And you go on to state that you gave credit to

11 such deserving insurers as a regulator, right?

12      A.  Yes.

13      Q.  When you were staff counsel at the Ohio

14 Department, did you participate in ongoing meetings

15 with particular licensees to monitor their progress on

16 corrective action?

17      A.  As staff attorney, I don't recall doing that

18 in the context of market conduct examinations.  I

19 supported the division in some exams.

20          I don't recall doing that as a staff attorney.

21 I did do that as assistant director.

22      Q.  You did do it as assistant director?

23      A.  Yes.

24      Q.  And in the course of a market conduct exam,

25 was it customary to set up a corrective action plan
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 1 when you found violations?

 2      A.  Yes, we did that quite commonly.

 3      Q.  In all cases?

 4      A.  I cannot think of a case where we found

 5 noncompliance and didn't want some type of corrective

 6 action because the goal, again, is consumer protection.

 7 And you do that through enforcing the insurance laws

 8 and getting companies to come into compliance.

 9          So as I sit here, I can't think of a case in

10 which there was noncompliance that we didn't, as part

11 of the resolution, want the company and request or

12 order the company to change their procedures or

13 processes to be in compliance with the insurance laws.

14      Q.  So there were exams in which you didn't find

15 noncompliance?

16      A.  I would have to go back and look at that.  I

17 mean, one of the things we tried to do was target our

18 examinations to companies that we thought there was

19 some indication of a potential issue or perhaps a

20 company that hadn't been looked at for a long time.  So

21 we tried to target our resources on companies that

22 might have some issues.

23          So I would have to think about that some more,

24 as to whether there were any examinations in which we

25 found no noncompliance.
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 1          Actually, I think there were -- some of the

 2 health insurers, where they were testing for timeliness

 3 of payment investigations, some of those were -- had

 4 error rates above the 93 percent.  And we did not

 5 impose penalties.  And I don't believe we required

 6 corrective action for those.

 7          I would need to check that, but I'm pretty

 8 certain that's what happened.

 9      Q.  You mean compliance rates of 93 percent?

10      A.  Correct.  They were within the error

11 tolerance, so we did not require corrective action, and

12 we did not impose penalties.

13      Q.  Were there any that had a zero noncompliance

14 rate for timely pay, a zero noncompliance?

15      A.  Zero compliance or --

16      Q.  Zero noncompliance.

17      MR. VELKEI:  Meaning 100 percent compliance?

18      MR. STRUMWASSER:  Yes.

19      MR. VELKEI:  Right.

20      THE WITNESS:  I don't recall with respect to the

21 health insurers.  I know there were some other exams

22 where we found 100 percent compliance on the files that

23 we tested.

24      MR. STRUMWASSER:  Q.  Now, is it your -- do you

25 use the word -- the phrase "corrective action plan" in
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 1 your work?  Did you when you were a regulator?

 2      A.  Yes.  That's a pretty common term that refers

 3 to, you know, the steps that the company needs to take

 4 to change its operations in order to come into

 5 compliance with a specific law.

 6      Q.  And as you are familiar with that term, is any

 7 directive from the Department to take corrective action

 8 a corrective action plan?

 9      A.  No, I wouldn't describe it that way.  The

10 corrective action plan is what the insurance company

11 needs to do to come into compliance.

12          Generally, regulators leave that up to the

13 company to figure out.  They know their business

14 better.  They know what steps they have to take to come

15 into compliance.

16          What the regulator says is, generally, "You,

17 company, need to develop a corrective action plan so

18 that your" -- whatever the process is -- "is in

19 compliance with this law."

20      Q.  And the company submits the corrective action

21 plan to the Department?  Is that the normal course?

22      A.  Sometimes yes, sometimes no.

23      Q.  Under what circumstance is it yes?

24      A.  It would depend on what the issue is, whether

25 the regulator has some interest in reviewing it.
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 1      Q.  Would the scope of the -- would the breadth of

 2 violations militate in favor of having the company

 3 submit the plan?

 4      A.  It might.

 5      Q.  The larger the number of noncompliance issues,

 6 the more likely you would expect the company -- you

 7 would require the company to submit a plan?

 8      A.  You know, that might.  You know, really, as

 9 I've said before, these things are handled case by

10 case.  And it may depend on what the actual issue is.

11          You know, it could be an issue that's not --

12 doesn't cause a lot of harm.  It's a violation.  You

13 want them -- the company to fix it.

14          And there are other ways also of looking at

15 things.  You may go in afterwards and test to see if

16 it's in there.  That's another way to ensure

17 compliance.

18          So to answer your question, it might be an

19 issue, but I can't tell you in all cases.

20      Q.  You've been describing corrective action plans

21 in the context of market conduct examinations.  Do

22 you -- in your experience, have corrective action plans

23 arisen out of consumer or provider complaints where

24 there was no market conduct exam?

25      A.  It can be.  It's -- there are times when a
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 1 regulator will discover an issue through the complaint

 2 and work with the company to resolve it.  You know,

 3 depending on the Department, it may go over to the

 4 market conduct division to handle the follow-up.  But

 5 that would depend on the particular department.

 6      Q.  So a corrective action plan might come up

 7 through your compliance staff or your market conduct

 8 staff?

 9      A.  If you're talking about Ohio, Ohio's practice

10 when I was there was to have the market conduct staff

11 oversee sort of what I call sort of the back end

12 enforcement.  You know, the complaint comes in, it's

13 looked at -- in Ohio.  If there's an issue, potential

14 compliance, oftentimes the consumer services folks

15 would get the market conduct division involved.

16          And if there really was a problem that

17 required some correction, the market conduct staff

18 generally handled the follow-through with the company.

19      Q.  And in the days when you were assistant

20 director and you were over this, you said you gave

21 credit to insurers for taking meaningful remedial

22 measures.

23          When you gave credit, you were relying on

24 those investigators and staff in those divisions for

25 information regarding the adequacy of remedial



24945

 1 measures, right?

 2      A.  Well, I would rely on my staff, but I often

 3 looked at those as well.  But I did have managers in

 4 different levels, supervisors that I relied upon to

 5 look at those.  But at the end of the day, I was

 6 responsible.

 7      Q.  So if the managers or -- brought up to you

 8 information that a given insurer had taken adequate

 9 corrective action plans you generally relied on that

10 information from your staff, right?

11      A.  Yes, generally, although my staff would tell

12 you I micro-managed that a bit more than perhaps they

13 liked.  So it would be my practice to look at the

14 document myself and ask questions.

15      Q.  What document?

16      A.  If there was a formal written plan -- or it

17 could be a letter, something in writing that the

18 Department -- that the company would submit, I would

19 look at that.

20      Q.  So you would look the representations mated to

21 the Department by the regulatee yourself, right?

22      A.  Yes.  But we -- I need to explain that

23 sometimes there are formal plans like that that are

24 submitted.  Sometimes there would be communications

25 with the Department, like PacifiCare submitted in early
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 1 2007 when they were presenting information about their

 2 corrective action plans.

 3          In some cases, it's as simple as you resolve a

 4 case formally by some type of settlement, and in that

 5 settlement -- like we saw the Blue Shield settlement in

 6 this case, we talked about the company agreed to make

 7 those changes going forward; there wasn't a formal

 8 corrective action plan attached to the settlement

 9 agreement, but there was agreement in that settlement

10 document that the company would take those steps.

11      Q.  I note that you said you would give credit for

12 meaningful remedial measures, right?

13      A.  Yes.

14      Q.  Can we agree that a meaningful remedial

15 measure is one that addresses the group cause of the

16 noncompliance?

17      MR. VELKEI:  Objection, vague.

18      THE COURT:  Overruled.

19      THE WITNESS:  No, what I meant by "meaningful" is

20 a change or correction that will bring the company into

21 compliance.

22      MR. STRUMWASSER:  Q.  And is it your testimony

23 that does not require that the company address the root

24 cause of the noncompliance?

25      A.  From a regulator's perspective, the answer is
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 1 no.  It doesn't require a determination of the root

 2 cause as long as the issue is fixed.  Having said that,

 3 you know, there's interest on the regulator's part,

 4 making sure the company knows what was causing the

 5 noncompliance because, if you don't know what the root

 6 cause is, that's a little difficult to conceive of how

 7 you would actually fix the problem.

 8      Q.  Okay.  Now that leaves me unclear on your

 9 testimony.  Is it the case that a meaningful remedial

10 measure is one that addresses -- in which the company

11 addresses the root cause of the noncompliance?

12      MR. VELKEI:  Asked and answered.

13      THE COURT:  Overruled.

14      THE WITNESS:  No.  My answer is -- what I mean by

15 a meaningful remedial measure, corrective action, is

16 whatever the company needs to do so that it is in

17 compliance with that state insurance law.

18          Now, a lot of companies are going to look at

19 the root cause.  And, frankly, you would, as a

20 regulator, you know, you would expect them to look at

21 the root cause.  But it doesn't mean that it's not

22 meaningful if they don't.  Although, I feel like I'm

23 talking in circles because, if you're not looking at

24 the root cause, I don't know how you actually fix the

25 problem.
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 1          But what the regulator wants is the insurance

 2 company to conduct its business in accordance with the

 3 insurance laws.  So if the corrective action is taking

 4 care of that, that's what the regulator needs.

 5      MR. STRUMWASSER:  Q.  Would you agree that a

 6 meaningful remedial measure is one that is implemented

 7 promptly?

 8      A.  To me, "promptly" is a pretty vague term.  And

 9 in any given case you've got to look at what the

10 context is, what the issue is, what the noncompliance

11 is, what's going to be involved in fixing it.  So as a

12 general idea, you would want corrective actions

13 promptly rather than late.  But what's prompt in a

14 given situation would depend on the facts.

15      Q.  If a remedial action takes longer than it

16 needs to take, as a practical matter, that is to say,

17 the company could implement it within X days and

18 instead it takes five X days, would that be a

19 meaningful corrective action in your view -- meaningful

20 remedial measure?

21      A.  It absolutely could be.  If the company is

22 sharing its plans with the regulator, the regulator and

23 the company both know what the plan is or the schedule

24 is, and presumably both are on the same -- they both

25 understand.
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 1      Q.  In the typical case you would simply say "fix

 2 this," right?  You wouldn't in the typical case ask

 3 them to come back with a corrective action plan that

 4 has milestones and deadlines, right?

 5      A.  That's going to depend on what the issue is.

 6 And I'm not trying to avoid the question, but it really

 7 depends on the nature of the noncompliance, the nature

 8 of -- how it fits into the bigger picture or, for the

 9 company, what else is going on.

10          If it's a complicated fix, you may want

11 milestones.  So the company may give them to you or

12 they may not.  It really depends.

13      Q.  So is it your testimony then that, if a

14 regulator identifies an operational deficiency that is

15 causing violations of the law and the company

16 remediates that deficiency six months after it has been

17 identified, that could still be meaningful, right?

18      MR. VELKEI:  I'm going to say vague as to

19 "operational deficiency."  I thought we were talking

20 about corrective actions.  Now we're talking about

21 something else?

22      THE COURT:  I'm going to sustain the objection.

23 Somehow this is just really broad and vague and not

24 really getting us anywhere.  Maybe we should take the

25 morning break.
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 1      MR. STRUMWASSER:  Whatever you want.

 2      MR. VELKEI:  Thank you, your Honor.

 3      THE COURT:  15 minutes.

 4          (Recess taken from 11:01 to 11:27)

 5      MR. STRUMWASSER:  Q.  Ms. Stead, the top of Page

 6 11 of your report, first full paragraph, you write

 7 "Significantly, CDI admits that PacifiCare remediated

 8 all of the issues in this case some time ago."

 9          Whose testimony are you relying on for that?

10      A.  Let me take a look at the whole paragraph,

11 please.

12          Mr. Cignarale testified that issues have been

13 remediated in this case.

14      Q.  All of the issues?

15      A.  That was my understanding, that there was

16 nothing left that was not remediated.

17      MR. STRUMWASSER:  Your Honor, I'm distributing a

18 copy of Pages 23090 to 93 of the reporter's transcript.

19      THE WITNESS:  Okay.

20      MR. STRUMWASSER:  Q.  Is this the passage you were

21 referring to?

22      A.  Yes, I recall this.  Seems to me there was

23 something else.  But I'd have to go look.

24      Q.  Now, isn't it true that Mr. Cignarale said

25 that, in general, he wasn't sure whether all the issues
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 1 had been remediated?

 2      MR. VELKEI:  What page are you referencing?

 3      MR. STRUMWASSER:  23092, Line 7.

 4      THE WITNESS:  That's what he says in Line 7.  And

 5 the only issue he identifies is the one in the next

 6 paragraph.

 7      MR. STRUMWASSER:  Q.  Right.  He then goes on to

 8 say that he understands there's at least one set of

 9 violations that were, so far as he was aware, never

10 remediated, correct?

11      A.  No, in that he doesn't refer to it as a

12 violation.  He does indicate that potentially it wasn't

13 remediated.  It's my understanding that US -- UCSF

14 matter was settled between the parties.  So I'm not

15 sure how much more you remediate when the two parties

16 settle.

17      Q.  Have you familiarized yourself with the UCSF

18 testimony?

19      A.  I've seen some of it.

20      Q.  Are you aware that there is an internal

21 document indicating that claims prior to 2006, going

22 back to 2004, were incorrectly paid and that UCSF

23 didn't know it?

24      MR. VELKEI:  Your Honor, I just want to interject

25 that potentially goes beyond the scope.  This is the
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 1 subject of the offer of proof, and it's not at issue in

 2 the case.  And the Court hasn't decided whether that's

 3 even in play.

 4      THE COURT:  I'll allow the question.

 5      THE WITNESS:  I'm not sure if I've seen the

 6 testimony you're talking about.  My point is that this

 7 matter was settled.  So to the extent that claims

 8 needed to be taken care of because -- if they had not

 9 been paid appropriately, now that matter has been

10 settled by the parties.

11          So generally, at that point, the regulator's

12 not going to insist on something else happening with

13 those claims.

14          If you've got two private parties -- and I

15 believe we're talking about a fairly large institution

16 here, not just some solo practitioner, a hospital

17 system.  So I wouldn't expect the regulator to insist

18 on any other remediation once the matter has been

19 settled by the parties.

20      MR. STRUMWASSER:  Q.  Even if the regulator has

21 information that the hospital, in this case, did not

22 know the full extent of the noncompliance?

23      MR. VELKEI:  Assumes facts not in evidence.

24      THE COURT:  Overruled.

25      THE WITNESS:  If I understand your question,
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 1 you're asking me whether the Department should order

 2 more remediation because the provider -- the hospital

 3 system didn't know what they were supposed to be

 4 getting paid?

 5      MR. STRUMWASSER:  Q.  I'm asking whether a

 6 regulator should be satisfied with a settlement that

 7 was reached when the regulator knows that the insurer

 8 had information that the provider didn't have that

 9 would have entitled the provider to more information --

10 to more remediation?

11      A.  Yes.  A regulator is not going to second-guess

12 a settlement between two private parties.

13      Q.  That is your experience, and that's the

14 policy -- that is your experience?

15      A.  Yes, that's my experience.  When a dispute is

16 settled between two parties, one of which may be an

17 insurance company, yes, that's -- in terms of any claim

18 remediation or moneys due, that matter is settled in

19 the mind of the regulator.

20      Q.  And on that basis, you think that

21 Mr. Cignarale is saying that PacifiCare remediated all

22 of the issues in this case some time ago?

23      A.  I'll not sure what Mr. Cignarale is saying

24 about remediation.  What I'm saying is that when a

25 matter like this, dispute like this is settled between
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 1 an insurance company and a large hospital system, the

 2 regulator is going to consider that matter to be

 3 finished.  To the extent that any claims may not have

 4 been properly paid, the settlement takes care of that.

 5      Q.  You're the one who used the word "remediated,"

 6 "Significantly, CDI admits that PacifiCare remediated

 7 all of the issues in this case some time ago."

 8          And my question to you is, in light of what

 9  Mr. Cignarale has said on Page 23092, is it still your

10 testimony that CDI, Mr. Cignarale, has admitted that

11 PacifiCare remediated all the issues in this case?

12      MR. VELKEI:  Asked and answered, argumentative.

13      THE COURT:  Overruled.

14      THE WITNESS:  That was certainly my impression.

15 And my understanding, as I said, that case has been

16 settled.

17      MR. STRUMWASSER:  Q.  In the next sentence on

18  Page 11 of your report, you note that, PacifiCare

19 voluntarily remediated the violations and that this is

20 not a case in which the regulator had to order an

21 insurer to comply or reprocess claims, right?

22      A.  Yes, there were many instances where the

23 company took it upon themselves on their own initiative

24 to look back at claims and take care of those without

25 any direction from the regulator.  And there are --
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 1 that doesn't always happen.  There are companies who

 2 essentially wait, don't do anything until the regulator

 3 tells them.

 4      Q.  So are you saying that PacifiCare voluntarily

 5 remediated because the Department was not forced to

 6 issue an order to compel corrective action?

 7      A.  I'm sorry, are you talking about the second

 8 sentence in that paragraph or something else?

 9      Q.  Let's just talk about the whole concept here

10 that we're talking about of voluntary remediation.

11          In your mind, does an insurance company get

12 credit for voluntarily remediating a noncompliance that

13 has come to the attention of the regulator without

14 requiring the regulator to issue an order?

15      A.  Yes, but there are really two parts to that.

16 One is oftentimes, and like with PacifiCare, when an

17 insurance company discovers an issue or is told about

18 an issue, and I mean a noncompliance issue, they will

19 take it upon themselves to initiate whatever claims

20 rework may be necessary.  And they'll do that on their

21 own initiative without direction.  I don't mean a

22 formal order but even without any direction from the

23 regulator.

24          PacifiCare did this in this case.  In my

25 experience, companies get credit for that.  It's the
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 1 right thing to do, and they did it on their own.

 2      Q.  You say PacifiCare did that in this case.

 3 With respect to which categories of violations did

 4 PacifiCare do that in this case, in your opinion?

 5      A.  Let me think about that.

 6          One of them was the pre-ex with the 12-month

 7 preexisting exclusion condition where they came to the

 8 Department, took care of the form, told the insureds,

 9 policyholders, members what was going on, reset the

10 claim system and reworked the claims.

11      Q.  Any other categories?

12      A.  Well, the claims that were -- there were

13 claims, as I understand it, because of the contracts

14 being retroactively loaded.  They went back and

15 reworked those.  And there may be others.  I'd have to

16 think about it.

17      Q.  Is it your testimony that they went back and

18 reworked the retro-loaded contracts before the matter

19 had come to the attention of the Department?

20      A.  My understanding is that they had -- they were

21 doing that.  That was in place already.  I have to go

22 back and check the dates.  I don't know the exact

23 dates.

24      Q.  Would you agree that PacifiCare wound up

25 reworking vastly more claims after the Department
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 1 called to its attention the concerns that it was

 2 hearing from providers and consumers about claims

 3 payment?

 4      A.  I don't know.  That may just be a matter of

 5 timing.  I have no idea.

 6      Q.  Now, on the pre-ex exclusion period, that was

 7 brought to the Department's attention by a PacifiCare

 8 lawyer in the course of a conversation with Nicoleta

 9 Smith, right?

10      A.  I don't know who the individual was.  My

11 understanding was the company brought that to the

12 Department's attention and let them know what was in

13 that policy.

14      Q.  Does the name Laura Henggeler refresh your

15 recollection?

16      A.  Yes, but I didn't know she was a lawyer.

17      MR. VELKEI:  She wasn't the one who said that.

18      MR. STRUMWASSER:  Okay.

19      Q.  Now, it is your experience that it often isn't

20 even necessary for the Department to do anything

21 officially, like order -- issue an order or settlement,

22 that companies will just do what the regulator tells

23 them, right?

24      A.  Yes, that's my experience, and that's what

25 happened in this case.
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 1      Q.  So there's nothing extraordinary, in your

 2 experience, in a company not requiring an order before

 3 taking corrective action, is there?

 4      A.  No.  Not at all.  What I've -- as I've said

 5 before is that insurance companies, in my experience,

 6 want to be in compliance.  And when regulators tell

 7 them what they want them to do, the companies will do

 8 that.

 9      Q.  So is it your opinion, then, that the extent

10 to which PacifiCare took remedial action without

11 requiring the Department to issue an order was

12 exemplary cooperation as compared to what regulators

13 normally encounter?

14      A.  First of all, when I talked about them taking

15 action without an order, what I meant was they did it

16 on their own initiative as opposed to being directed by

17 the Department, at least in some of the issues.

18          Exemplary?  This is a company that, in my

19 experience and opinion, responded appropriately.  The

20 fact that they did some of this on their own

21 initiative, I believe they should be credited for that.

22 They weren't waiting around for the regulator to tell

23 them on some of the issues.  They were responsive.

24 They cooperated.  They shared information.  They did

25 corrective action plans.  They monitored the
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 1 performance.  They were willing to share the

 2 information with the regulators.  Those things are very

 3 important to the regulator.

 4          Exemplary?  That's a subjective term, but

 5 yeah, bordering on that, yes.

 6      Q.  And those opinions that you just expressed,

 7 those observations that you referred to, those are

 8 important to your opinions in this case, right?

 9      A.  Yes.  You do look at the company's

10 responsiveness and their willingness to make the

11 necessary corrections and cooperation, yes.  Those are

12 important things for any regulator.

13      Q.  And if those assumptions prove not to be the

14 case, that would cause you to seriously reevaluate the

15 opinions you expressed in your report, correct?

16      A.  If you're saying that the company didn't

17 cooperate, didn't respond, didn't initiate corrective

18 action, didn't rework claims?

19      Q.  I'm saying if they didn't do all of those

20 things as you've characterized them.

21      A.  I'm sorry.  Can I have that question back,

22 please?

23      THE COURT:  Sure.

24          (Record read)

25      THE WITNESS:  I don't know that that was
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 1 assumption.  The answer is I don't -- it's possible,

 2 but I have not seen -- everything I've seen has told me

 3 that this company, whether they're getting it right

 4 exactly perfectly, the fact is they were working with

 5 the regulator.  They were responding to the regulator.

 6 They making changes.  They were monitoring those

 7 changes.  They were doing corrective action plans.

 8          Those are the things you would want the

 9 company to do.  So if you're telling me all of those

10 things are false and they didn't happen, then I would

11 have to look at my opinion.

12      MR. STRUMWASSER:  Q.  If in fact the company was

13 concealing information from the Department, would that

14 cause you to reevaluate?

15      MR. VELKEI:  Vague as to "information."

16      THE COURT:  Overruled.

17      THE WITNESS:  I'm not sure what you mean by

18 "concealing information."  There's always information

19 an insurance company has that the regulator just

20 doesn't have.  So there's always -- it's not like a

21 regulator knows each and every thing that happens

22 inside an insurance company.

23          So I -- when you say "concealing," that

24 suggests to me an attempt to hide something from the

25 regulator.
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 1      MR. STRUMWASSER:  Q.  If there were documents that

 2 indicated the company saying, "I don't want to give

 3 this information to the Department," that would cause

 4 you to reevaluate your opinions about the company's

 5 cooperation, right?

 6      MR. VELKEI:  Incomplete hypothetical.

 7      THE COURT:  Overruled.

 8      THE WITNESS:  No, not necessarily, not at all.

 9      MR. STRUMWASSER:  Q.  If -- not at all?

10      A.  No, it depends on what it is and the context.

11      Q.  If in fact there is evidence that the company

12 made promises of corrective action and then did not

13 follow through on those promises, would that cause you

14 to reevaluate your opinions in this case?

15      A.  It's possible only because it always depends

16 on the facts.  I would need to know a lot more about

17 that to change my opinion in this case.  If you're

18 trying to suggest that an insurance company promises

19 corrective action and does absolutely nothing about it,

20 that situation would cause me concern.

21          But as I've said before, this is where the

22 communication between the company and the Department is

23 so important because you've got to understand what's

24 going on with the company.  And generally the company

25 wants the regulator to understand.
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 1      Q.  Ms. Stead, you've used the phrase "on its own

 2 initiative" a couple of times.  And I'd like to get a

 3 better understanding of your use of that phrase.

 4          If a company has detected compliance issues in

 5 its own performance that are not known to the

 6 Department and the company has no reason to believe

 7 that the Department is in fact paying any attention,

 8 particular attention to the company but takes

 9 corrective action, that would be on its own initiative,

10 right?

11      A.  Yes, that could be one way.

12      Q.  If the company knows that it's got compliance

13 issues and also knows that there are a lot of

14 complaints coming to the Department and that the

15 Department is looking closely at the company and is

16 likely to order remedial action if the company doesn't

17 already do it and so the company does it, takes

18 remedial action, is that on its own initiative?

19      A.  This is a hypothetical?

20      Q.  Yes.

21      A.  Yes, it's on their own initiative.  I mean,

22 the regulator wants the companies to be aware of these

23 issues, find them, fix them.  There are not enough

24 regulators in any state that I'm aware of to completely

25 and fully monitor every single insurance company
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 1 license in the state.  And so the idea is to encourage

 2 companies to do those things.

 3      Q.  Isn't it true that regulatory compliance

 4 staffs of insurance companies know that, if they are

 5 going to be cited for violations, it is to the

 6 company's advantage to take early actions rather than

 7 waiting for explicit directions to take corrective

 8 action?

 9      A.  Yes, you would give the company some credit

10 for recognizing the issue and coming into compliance.

11 Whether the regulator has to officially say, "Do this,"

12 it's even better if the regulator [sic] realizes on

13 their own and they fix it.

14      Q.  Ms. Stead, you mentioned a moment ago the

15 pre-ex denials.  Are you aware that there are charges

16 in this case regarding improper claim denials on the

17 basis of preexisting conditions?

18      MR. VELKEI:  Objection, vague.  Outside of the 6-

19 versus 12-month?

20      THE COURT:  Well, based on a COCC?

21      MR. STRUMWASSER:  Yes.

22      Q.  There are actually two categories.  Are you

23 aware of that?

24      A.  Yes, I'm aware there are allegations.  I'm not

25 certain I've seen the exact numbers for the second
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 1 category, but I'm aware of the allegations.

 2      Q.  And some of those allegations have to do with

 3 the improper 6- versus 12-month exclusion period,

 4 right?

 5      A.  Yes, right.  The company was following the

 6 condition of the policy, right.

 7      Q.  I don't know what that means.

 8      A.  Exclusion in the policy.

 9      Q.  The policies had an improper exclusion period,

10 correct?

11      A.  Right.  It was filed that way.

12      Q.  And are you aware that, for some of those,

13 some of the claims affected by that improper exclusion

14 period, PacifiCare conceded that the claim was

15 improperly denied but informed the Department that no

16 money was owed because it shouldn't have been applied

17 to the member's deductible?

18      A.  That's certainly possible.

19      Q.  I have a hypothetical for you.

20          Suppose my provider submits two claims for

21 services to me, one in January for $500 and another in

22 March for $500.  I have a $500 deductible on the

23 policy.

24          The January claim is denied on the basis of

25 pre-ex.  The March claim is allowed as a covered
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 1 expense -- covered loss, but, because it comes after

 2 the pre-ex -- covered loss because it comes after the

 3 pre-ex, period.  But no payment is made because the

 4 payment, the company contends it's my responsibility as

 5 falling within my deductible.

 6          So the first 500 is denied because of the

 7 improper pre-ex, and the second 500 is denied on the

 8 grounds -- not denied but is credited to my deductible.

 9 Are you with me?

10      A.  Okay.

11      Q.  It's later determined that the January claim

12 was denied improperly because of the fact the pre-ex

13 exclusion period had expired.  Are you with me?

14      A.  Because the six-month period expired?

15      Q.  Yes.

16      A.  Okay.

17      Q.  So what should have happened is that the first

18 500 would have been credited to my deductible and the

19 second 500 should have been paid, right?

20      A.  Yes, based simply on those facts, yes.

21      Q.  Would you agree that to meaningfully remediate

22 that claim would require the insurer to go back and

23 reprocess the March and January claims?

24      A.  I'm sorry, could you repeat that question?

25          (Record read)
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 1      MR. VELKEI:  Calls for speculation.

 2      THE COURT:  Overruled.

 3      THE WITNESS:  I'm not sure.  I think I'd have to

 4 think about that and what the mechanics would actually

 5 be in going back through those claims and figuring out

 6 what would need to be done.

 7      MR. STRUMWASSER:  Q.  So sitting here today, you

 8 don't know one way or the other?

 9      A.  I'd have to give it some more thought.

10      Q.  Are you aware that CDI alleges in this case

11 violations -- you know that there are violations

12 alleged based on the improper exclusion period, right?

13 We just confirmed that.

14      A.  Yes.

15      Q.  And are you aware that the Department asked

16 PacifiCare to go back and recalculate deductibles in

17 this -- for claims that were affected by those

18 violations?  Are you aware of that?

19      MR. VELKEI:  Vague as to time.

20      MR. STRUMWASSER:  Q.  Ever.

21      A.  I don't recall that specifically.

22      Q.  I would like you to assume that that is the

23 case, that the Department asked PacifiCare to go back

24 and recalculate, and I'd like you to assume further

25 that there is no evidence in this record that
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 1 PacifiCare ever did so.  Would that concern you?

 2      A.  Yes, it might if the request was to calculate

 3 deductibles and the company said yes.  But if the

 4 company explained why it wasn't necessary, then no.

 5      Q.  So if CDI repeatedly requested PacifiCare to

 6 confirm and provide evidence that it had remediated

 7 these claims, the pre-ex claims that were improperly

 8 denied, and it failed to respond, would that be

 9 consistent with the company being cooperative and going

10 to great lengths to appease CDI?

11      A.  Is this a hypothetical?

12      Q.  I'm asking to you assume those facts.

13      A.  No, that incidence alone would not suggest

14 that.  That's not what I've seen in this case, though.

15 I have seen repeated conversations back and forth,

16 requests for information and the company providing

17 updates and data and information.  So I haven't seen

18 that.  But if -- just standing alone with nothing else,

19 that could cause somebody to be concerned.

20      MR. STRUMWASSER:  I'm going to show the witness

21 copies of Ms. Smith's testimony, 257 to 259 of the

22 reporter's transcript.

23      MR. VELKEI:  Is this the ringing and ringing and

24 ringing?

25      MR. STRUMWASSER:  I have no idea, but your answer
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 1 will be found in that document.

 2      THE COURT:  Then after this we'll take the lunch

 3 break.

 4      MR. STRUMWASSER:  Right.

 5      THE WITNESS:  Okay.

 6      MR. STRUMWASSER:  Q.  Okay.  So starting on --

 7 well let's just jump to 258 starting on Line 18.

 8 Ms. Smith is asked:

 9                         "Were you ever able

10                    to identify any instances

11                    where you said, 'no, the

12                    company got it wrong, you

13                    know, they were supposed to

14                    pay and didn't'?"

15                         Answer:  "As I stated

16                    before, yes.  I had asked the

17                    company to explain to me how

18                    they had credited the deductible

19                    retroactively and reworked all

20                    the claims.  And that was not

21                    even resolved.  I never got an

22                    answer."

23          Do you see that?

24      A.  Yes.

25      Q.  Is this, in your view, evidence of an absence
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 1 of meaningful remedial measures?

 2      A.  No.  Not necessarily.  It actually would

 3 suggest to me that the company provided information

 4 about what they had done and this individual didn't

 5 understand it.

 6      MR. STRUMWASSER:  Okay.

 7      THE COURT:  That's it.  All right.  1:30.

 8      MR. STRUMWASSER:  Yes, thank you.

 9      MR. VELKEI:  Thank you, your Honor.

10          (Whereupon, the luncheon recess was taken

11           at 12:01 o'clock p.m.)
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 1                     AFTERNOON SESSION

 2                         ---o0o---

 3          (Whereupon, the appearance of all

 4           parties having been duly noted

 5           for the record, the proceedings

 6           resumed at 1:33 o'clock p.m.)

 7      THE COURT:  All right.  Back on the record.  Go

 8 ahead.

 9      MR. STRUMWASSER:  Thank you, your Honor.

10      Q.  Ms. Stead, you wrote that, rather than giving

11 PacifiCare significant credit for voluntarily

12 remediating the issues that caused these violations,

13 the Department is citing PacifiCare's remedial and

14 corrective actions as evidence against the company,

15 right?

16      A.  Could I just look at that section?

17      Q.  Sure, it's Page 10, the first full paragraph.

18      A.  I'm sorry.  The first full paragraph under

19 Section 4?

20      THE COURT:  Page 10, the first full paragraph

21 starts "This complexity"?  Is that what you're talking

22 about?

23      MR. VELKEI:  You may have the wrong page cite.

24      MR. STRUMWASSER:  I may have the wrong page.

25          Yes.  Page 11, first full paragraph.  I'm
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 1 sorry.

 2      THE COURT:  The one that starts "Significantly"?

 3      MR. STRUMWASSER:  Yes, the "Significantly"

 4 paragraph, the sentence near the end that says --

 5      THE COURT:  I see.  "Further."

 6      MR. STRUMWASSER:  "Further," right.

 7      THE WITNESS:  Okay.

 8      MR. STRUMWASSER:  Q.  Now, is it your testimony

 9 that Mr. Cignarale failed to give PacifiCare credit for

10 undertaking corrective actions in arriving at his

11 recommended penalty?

12      A.  No, what I'm trying to say here is he -- in

13 some of the buckets of violations, he attempts to give

14 some credit; he mentions some corrective action.  And

15 then oftentimes he pulls back from that and either

16 suggests it wasn't done quickly enough or wasn't done

17 the way he would do it in hindsight or something wasn't

18 quite right.  And it seems, in my impression, he takes

19 that back.

20          So I don't see that he gives the company

21 overall very much credit for the corrective actions

22 that they have taken.

23      Q.  Take a look at Exhibit 1184 Page 27.

24      THE COURT:  Okay.  That's his pre-filed testimony?

25      MR. STRUMWASSER:  Yes.  I'm sorry, your Honor, his
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 1 pre-filed testimony.

 2      THE COURT:  I think I gave it back, didn't I?

 3      MR. STRUMWASSER:  We don't know.  But we have ways

 4 of dealing with that if that's the case.

 5      THE COURT:  I'll go get it.  I think I gave the

 6 extra copy back to Mr. Gee.  So I'm looking for 1184.

 7          (Judge momentarily leaves the bench

 8           and returns)

 9      THE COURT:  Okay.  I have it.

10      MR. STRUMWASSER:  Page 27, your Honor and

11 Ms. Stead, the paragraph on Lines 5 to 10.

12      Q.  And I believe that you can verify on Page 17

13 that this discussion pertains to the incorrect denials

14 due to COCCs issue.

15          And would you agree, Ms. Stead, that

16 Mr. Cignarale considered the remedial measures that

17 PacifiCare took and found them to be mitigating despite

18 the fact that the company had not remediated its

19 process for handling COCCs that came in by fax?

20      MR. VELKEI:  Objection, assumes facts not in

21 evidence.  The company had not remediated its process

22 for handling COCCs?

23      THE COURT:  That's what Mr. Cignarale says.

24      MR. STRUMWASSER:  It's based on the assumptions.

25      MR. VELKEI:  I see, thank you.
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 1      THE WITNESS:  Yes, I agree that's what his

 2 testimony says on those lines.  But when you read

 3 through the rest of the discussion, some of the efforts

 4 that the company went to, he doesn't seem to give

 5 credit to those.  And there are other buckets of

 6 violations, if you will, where he discusses them

 7 individually that I believe there are other incidents

 8 where he does not give credit.

 9      MR. STRUMWASSER:  Q.  So with respect to the COCC

10 issue, the bucket that he's talking about here, he does

11 view it as a mitigating factor, right, the remedial

12 measures?

13      A.  Yes, that's what he says.  When I read the

14 totality of his discussion, I don't see that.  There

15 are a lot of criticisms that follow about what they

16 did, didn't do, shouldn't have done, should have done

17 it better.  So when I take this together, I don't see

18 that he's given credit for trying to remedy the issue.

19      Q.  On Line 10 Mr. Cignarale says, "Overall,

20 however, this factor is mitigating."  Do you disbelieve

21 him?

22      A.  I have no reason to disbelieve that's what

23 he's saying there.  What I'm saying is that, when I

24 read this thing in its entirety, I don't see that he's

25 actually given much credit to PacifiCare in this issue
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 1 and some of the other issues.

 2      Q.  Much credit or any credit?

 3      A.  Insufficient credit.

 4      Q.  Let's turn to Page 36.

 5      THE COURT:  Of his --

 6      MR. STRUMWASSER:  Of his testimony, yes, of 1184,

 7 Lines 17 to 24.

 8      THE WITNESS:  I'm sorry.  Line 17?

 9      MR. STRUMWASSER:  Q.  17 to 24.  That's a single

10 paragraph.

11      A.  Okay.

12      Q.  And he weighs the nature of the remedial

13 action, has reservations about some of it, but says at

14 the end, "I nonetheless view PacifiCare's remediation

15 efforts around this issue as a mitigating factor."  Do

16 you see that?

17      A.  Yes, I see he said that.

18      Q.  And you have no basis to disbelieve him when

19 he says that, right?

20      A.  To disbelieve him, no.  But as I said before,

21 when I look at his report in total, my opinion is he's

22 given -- he attempts to give some credit, says he's

23 giving it.  Perhaps he is.  But at the end of the day,

24 it doesn't appear that he really gave credit to the

25 company for stepping up and correcting problems.
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 1      Q.  And when you mean really, do you mean in

 2 reality he gave zero credit?

 3      A.  He didn't quantify it, and I don't know that I

 4 would expect him to put a number on that.  But under

 5 the circumstances of this case, given the nature of the

 6 allegations and what's transpired, it's my opinion that

 7 he's not given much, if any, credit to a company for

 8 corrective actions if he can still at the same time

 9 recommend the penalty he's recommending.

10      Q.  Page 59, Lines 19 to 24.  This is the EOB

11 issue, right?

12      A.  Right.  Okay.

13      Q.  He says that on balance he finds

14 remedial measures to be a slightly mitigating factor,

15 and he explains why in that paragraph, right?

16      A.  Yes.

17      Q.  Again, I understand your view that he should

18 have given more credit than he did.  But you don't

19 doubt that he did in fact give some credit for this

20 bucket?

21      A.  As I said before, I find it very difficult to

22 believe he gave credit for remediation and ended up

23 with the penalty recommendation he did.  On this

24 particular issue, I think, given the Department's --

25 the fact that the statute has been in effect for
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 1 several years with what happened before, with what the

 2 language of the statute is, with what explanation of

 3 benefits means in the industry and the way the

 4 legislature's used it, that it was -- that, first of

 5 all, the company's response and what they were doing

 6 with their EOBs at the time was reasonable.

 7          Then he suggests that they did it, and I think

 8 he even says later that they did it pretty quickly.

 9 And he only gives them slightly mitigating credit.

10      Q.  Where did you see "pretty quickly"?

11      A.  On Page 60, he says at Line 23, he says,

12 "PacifiCare submitted revised drafts quickly in

13 response to feedback from the Department and

14 implemented revised EOBs quickly after the new EOBs

15 were finalized."

16      Q.  On Page 59, Lines 20 to 21, he said that

17 PacifiCare could have revised its EOBs to include

18 existing compliant IMR disclosure immediately as an

19 interim measure, right?

20      A.  Yes, that's my point.  He attempts to give

21 credit and then doesn't seem at the end of the day to

22 really give credit for the company's responsiveness.

23      Q.  Ms. Stead, do you recall how much -- do you

24 recall in which direction Mr. Cignarale adjusted from

25 his generic starting point the -- his final unit
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 1 penalty in this bucket?

 2      A.  No, not without reviewing the report.

 3      Q.  Take a look at Page 61.  On Lines 24 and 25,

 4 he indicates that he has decreased his recommended

 5 penalty by 35 percent.  Do you see that?

 6      A.  Yes, I see that.

 7      Q.  So whenever else must be said, would you agree

 8 that a -- an adjustment of 35 percent for the factors

 9 that Mr. Cignarale reviews on Pages 59 to 61 is a

10 significant reduction?

11      A.  Yes, 35 percent would be a significant

12 reduction of probably any number.  What doesn't make

13 any sense to me is how he uses the factors applied to

14 PacifiCare to reduce from some pre-established generic

15 number that was determined without applying the factors

16 to the individual licensee.

17          So the adjustment, to me, doesn't make a lot

18 of sense because it doesn't make sense to me to have

19 this generic number in the first place.  So there's

20 nothing to adjust up or downward from.

21      Q.  So by your lights, then, even if Mr. Cignarale

22 had said, "You know, this was really great mitigation

23 measures, and on that basis alone I'm going to reduce

24 my starting point by 80 percent," that wouldn't matter

25 to you?
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 1      A.  I'm sorry.  Could you repeat that question?

 2      THE COURT:  Sure.

 3          (Record read)

 4      THE WITNESS:  Not really.  I mean, 80 percent is

 5 obviously more of a reduction than 35 percent, but I'm

 6 still having concerns about this idea of starting with

 7 a generic penalty and reducing that upward or downward

 8 or increasing it.

 9          Just as easily, when you find this kind of

10 remedial measures and this kind of responsiveness, the

11 penalty could easily have been zero.

12      MR. STRUMWASSER:  Q.  Page 76 of Mr. Cignarale's

13 pre-filed testimony, Lines 13 to 20.

14      A.  Okay.

15      Q.  Okay.  And so on Lines 13 to 20 -- we're in

16 the UCLA incorrect payments category, right?

17      A.  Yes.

18      Q.  And for that category, Mr. Cignarale reviews

19 the remedial measures and concludes that they were

20 mitigating factors, correct?

21      A.  Yes.  He says the reconciliation and eventual

22 settlement were for mitigating factors.

23      Q.  Not a whole lot of temporizing about that

24 here, is there?

25      A.  No, not in that paragraph.  On the next page
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 1 he does sort of take away the credit that he seems to

 2 give.

 3      Q.  Where are you pointing to?

 4      A.  Toward the end of Page 77.  At the very end on

 5 Line 24, the end, even though he talks about the

 6 remediation, he says, "was remediated not because of

 7 any remedial measures the company had taken but because

 8 of the new provider contract."

 9          So on one hand, he seems to give them credit,

10 and then at the end, he seems to take it away.  That's

11 my impression.

12      Q.  That was under a different factor, right?

13 That wasn't under the remediation factor, was it?

14      A.  Yes, it's under discussion of a different

15 factor.  But when you're considering the company's

16 conduct, you've got whatever the 14 factors are,

17 it's -- you don't really look at them in isolation.

18          I mean, they are separate factors that you

19 look at.  But at the end of the day, what you're

20 looking at is the company's conduct and those factors

21 that the law says you have to consider.  But you're

22 looking at it as a whole.

23      Q.  Do you have your copy of Point 12 handy?

24      A.  Yes.

25      Q.  We have been talking about Subsection (8) --
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 1 (a)(8), whether the licensee has taken remedial

 2 measures with respect to the noncomplying acts.  And

 3 Mr. Cignarale addresses those, that factor on Page 76,

 4 correct?

 5      A.  Yes.

 6      Q.  Page 77, the discussion you're pointing to has

 7 to do with whether he finds that the company made a

 8 good faith attempt to comply with the provisions of the

 9 act and the regulations, correct?

10      A.  Yes, that's the factor he's referencing, but

11 he does talk about the remediation and how it was done.

12      Q.  Well, inevitably an attempt to comply with

13 provisions of the subchapter which the company was out

14 of compliance with would be a form of remediation,

15 wouldn't it?

16      MR. VELKEI:  Argumentative.

17      THE COURT:  Overruled.

18      THE WITNESS:  Would you read that question back.

19          (Record read)

20      THE COURT:  Okay, try it again.

21      MR. STRUMWASSER:  Q.  When you have a company that

22 is out of compliance, in order for it to make a good

23 faith attempt to comply with the provisions of the

24 subchapter, the company is going to have to take

25 remedial action with respect to its noncompliance,
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 1 right?

 2      A.  No, I don't believe that is what these two

 3 factors are talking about.

 4      Q.  You do believe that taking remedial action

 5 with respect to a discovered noncompliance is what

 6 (a)(8) is talking about?

 7      A.  Yes.

 8      Q.  And if a company attempts to comply with the

 9 law in good faith, and that law is a law which it

10  has -- happens already to have violated, then the

11 attempt to comply will in fact be a remedial measure,

12 will it not?

13      MR. VELKEI:  Objection, vague.

14      THE COURT:  Overruled.

15      THE WITNESS:  No.  And I need to explain, when I

16 look at Factor (a)(8), remedial measures we were just

17 talking about, that's something the insurance company

18 does to change its policies, procedures, systems,

19 processes to become in compliance.

20          Factor (11), I don't read this as dealing with

21 remediation.  This is a factor for the Commissioner to

22 consider in determining whether a penalty is warranted

23 and if so how much.

24          And what (11), in my opinion, directs the

25 Commissioner to do is to look at, when you're looking
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 1 at the noncompliance that has been discovered, was it

 2 something that the licensee, the company, attempted to

 3 comply with in good faith or did they, for example,

 4 just completely disregard the law and violate it?

 5 That's what I read Factor (11) as talking about.

 6      MR. STRUMWASSER:  Q.  So if a company actually

 7 violates a law that is covered by the subchapter and

 8 the Department discovers it and it's considered -- and

 9 finds violations, what I hear you saying is its actions

10 to remediate those conditions going forward, those are

11 considered under (a)(8) as a remedial action, right?

12      A.  (a)(8) and (a)(13), yes.

13      Q.  But that (a)(11), for (a)(11) the question, is

14 merely whether the licensee exercised good faith in

15 attempting to comply when those -- when those -- let me

16 start over.

17          What I understand you to be saying with

18 respect to (a)(11) is that the relevance of the

19 remediation -- I'm sorry.

20          I'm going to do this one more time.  I

21 apologize, your Honor.

22          My understanding of what you're saying about

23 (a)(11) is that (a)(11) only goes to the state of mind

24 of the licensee at the time the licensee took the

25 actions that led to the violations; is that correct?



24983

 1      A.  Yes, partially.  I don't read this as being

 2 limited just to the state of mind.  I think it's -- you

 3 know, did they try to comply?  Maybe they didn't get it

 4 right, but did they attempt to?

 5          For example, just the not having IMR notice on

 6 EOBs.  Given all the circumstances up till the time the

 7 Department told them it needed to be on there, and

 8 given the fact that they attempted to put -- not

 9 attempted, but they put IMR notice language on other

10 documents that specified the statute, then I would say

11 that was a good faith attempt to comply.

12          Perhaps they got it wrong.  Perhaps they

13 didn't interpret it the same way the Department did,

14 but it would be a good faith attempt to comply.

15      Q.  I would understand that answer if the

16 Department had charged PacifiCare for not having an IMR

17 notice before the Department told PacifiCare

18 specifically that you need the IMR language.

19          But all of the violations that have been

20 charged here occurred after the Department had told

21 them what the notice requirement was, correct?

22      A.  Yes, the allegations are afterwards and they

23 also include the period of time during which PacifiCare

24 and the Department were having discussions and

25 exchanging draft language about what the appropriate
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 1 notice language should be.  And I would not expect an

 2 insurance company to put language on a form when

 3 they're having those kinds of discussions until the

 4 Department was at least okay with it.

 5      Q.  And Mr. Cignarale acknowledged that as a

 6 mitigating factor, did he not?  Not that you wouldn't

 7 expect but that, in fact, they were engaged in

 8 discussions with the Department?

 9      A.  He may have considered that as a mitigating

10 factor or said that he did, but the fact is the

11 Department is still alleging violations occurred during

12 that period of time when those discussions were

13 ongoing.

14      Q.  Assuming that the Department's interpretation

15 of the law is correct -- I just want you to assume that

16 to isolate these issues.  Assuming the Department's

17 interpretation of the law is correct, then in fact all

18 of the charged violations did in fact constitute

19 violations of the relevant statute, right?

20      MR. VELKEI:  Objection, seems to me to be a

21 truism.  Irrelevant.  "Assume it's true it must be a

22 violation," so assume it's a violation it must be a

23 violation.  I don't understand what --

24      THE COURT:  Can you read the question back.

25      MR. STRUMWASSER:  You know what, I think he's
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 1 actually right.  There's a circularity there.

 2      Q.  Assuming the Department's interpretation of

 3 the law is correct, then the EOBs that lacked the

 4 notice were in fact in violation of the law, right?

 5      A.  Yes, if that's -- if that's the

 6 interpretation, then every EOB issued after the

 7 effective date of the statute by any company -- every

 8 EOB issued by any company after the effective date of

 9 the statute that didn't have that language would have

10 been a violation.

11      Q.  And as to none of the violations that the

12 Department has charged of the IMR language -- regarding

13 the IMR language, PacifiCare did not lack notice of the

14 Department's interpretation at the time it issued any

15 of those EOBs, right?

16      THE WITNESS:  Sorry, can I have that read back,

17 please?

18      THE COURT:  Sure.

19          (Record read)

20      THE WITNESS:  If I understand the question, you're

21 asking me if the Department -- I'm sorry, if the

22 company had notice?

23      MR. STRUMWASSER:  Let me rephrase.

24      Q.  As to the entirety of the EOBs that the

25 Department has charged, that is to say, all of the
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 1 violations of the IMR statute that the Department has

 2 alleged in this case, they all came after the

 3 Department told PacifiCare what the Department

 4 contended was needed, right?

 5      A.  Yes, I believe that's correct.

 6      Q.  And so there is no defense with respect to

 7 those violations of lack of notice, right?

 8      A.  No, as to lack of notice.  But there has to be

 9 time to get those changes made to implement that in the

10 system, test it, make sure it's going to come out

11 right, so it's not something that happens, you know --

12 I don't think any regulator is going to expect to tell

13 a company today and then within -- that there's

14 something that has to be changed and expect that to

15 happen that quickly.

16      Q.  So as to that particular violation, you

17 believe that the timeliness of the remedial action has

18 to be taken into account?

19      A.  I'm sorry.  Has to be taken into account for

20 what purpose?

21      Q.  For the purpose of setting penalties or even

22 determining whether there would be a penalty.

23      A.  Timeliness can be an issue, but you've got to

24 look at the reasonableness of it and what's involved.

25 And that's why regulators work with the companies on
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 1 corrective action plans to establish what's going to

 2 happen, when it's going to happen and what's involved.

 3 So is it really an issue?  It could be, but normally

 4 those things kind of get worked out between the company

 5 and the Department.

 6      Q.  Two cases, Company A and Company B.  Both of

 7 them have the same EOB form.  On March 1st, 2007, a

 8 compliance officer sends an identical letter to Company

 9 A and Company B saying, "Your EOBs are out of

10 compliance because they lack an IMR notice."  Are you

11 with me?

12      A.  Yes.  This is a hypothetical?

13      Q.  Yes.  Company A hops to it and two weeks later

14 its EOBs are in compliance.  Are you with me?

15      A.  Yes.

16      Q.  Company B puts into production an EOB that is

17 compliant on March 1st, 2008, a year after the letter,

18 right?  Are you with me?

19      A.  Okay.

20      Q.  Would you agree that the timeliness of the

21 remedial measure is relevant to whether there should be

22 a penalty and how much?

23      A.  You know, in those circumstances and there's

24 no other facts, it's possible because it may go to, you

25 know, did they actually remediate.  But again, as I
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 1 tried to explain this morning, those are the kinds of

 2 cases where you need to know what's really going on

 3 with that company.  And you just -- you just have to

 4 have that discussion with the company, so to really

 5 understand and to know what weight to give any of those

 6 things.

 7      Q.  Or you might, if you were in a hearing trying

 8 to decide what the penalty should be, you might want to

 9 introduce evidence of what was going on and let the

10 Commissioner decide on the basis of that evidence

11 whether it was a reasonable delay or not, right?

12      A.  That would certainly be the Department's right

13 to do that.  But in this case we had ongoing

14 discussions between the company and the regulator on

15 this exact issue.  And there were changes suggested,

16 changes made, more changes wanted.  There was this back

17 and forth, which was good because it was the regulator

18 telling the company what the expectations were, the

19 company was responding.

20          So I don't think that any violation should be

21 found for that period of time when those discussions

22 were going on.

23      Q.  Isn't it true that the Department gave

24 PacifiCare compliant language in the initial March

25 letter?
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 1      A.  I think they gave them back their own

 2 language.

 3      Q.  And said that that was satisfactory, right?

 4      A.  Yes.

 5      Q.  Now, you know there's also EOP notice

 6 language, right?  That's an issue as well for some of

 7 these violations, right?

 8      A.  Yes.

 9      Q.  And there was never any dispute as to the

10 substance or wording of the compliant language, was

11 there?

12      A.  No, I'm not aware of any dispute about the

13 language for that particular notice.

14      Q.  And in that case, would the time the

15 Department took -- excuse me, that the company took to

16 implement compliant language be relevant to the

17 question of penalties, in your mind?

18      A.  No, not really in this case, no.

19      Q.  Let's go back to Mr. Cignarale's pre-filed

20 testimony.  Let's turn to Page 83, if you would,

21 please.  We're now into the failure to respond to

22 claims at UCLA.

23      A.  Okay.

24      Q.  Lines 4 to 8.

25      A.  Okay.
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 1      Q.  Mr. Cignarale noted that PacifiCare eventually

 2 did reprocess the claims submitted by UCLA, correct?

 3      A.  That's what he says, yes.

 4      Q.  And he says that he considered this to be only

 5 a slightly mitigating factor in part because of the

 6 delay and the fact that UCLA -- that PacifiCare did not

 7 reprocess them until after a UCLA representative

 8 testified in this hearing, correct?

 9      A.  Yes, that's what he said.

10      Q.  Would you agree that a remedial action taken

11 after an initial refusal and after the provider has

12 complained to the Department of Insurance and testified

13 in an enforcement action is entitled to less -- to less

14 weight as a mitigating factor than if the company had

15 taken that action in the first instance without the

16 refusal and before the provider came to the Department?

17      THE WITNESS:  Could you read that back, please?

18      THE COURT:  Sure.

19          (Record read)

20      THE WITNESS:  Are you asking that as a

21 hypothetical?

22      MR. STRUMWASSER:  Q.  Okay, yeah.

23      A.  As a hypothetical it's possible, but the --

24 when you're looking at remediation, you want the

25 corrective action to come into compliance.  If there
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 1 are claims that need to be handled or paid differently,

 2 you want that to happen.  There are cases where you're

 3 going -- as a regulator, you may not even know exactly

 4 what the issue is.

 5          We're talking about again a major provider, as

 6 far as I understand, a large hospital system,

 7 sophisticated provider, an insurance company, and those

 8 issues there may be more to that than just a claim was

 9 paid wrong when you look at the whole situation.  So it

10 really is -- you need to know more about what's going

11 on than just the timing of the remediation.  And again,

12 it was -- I'm sorry.  That's all.

13      MR. STRUMWASSER:  Q.  No, go ahead.

14      A.  No, I'm finished.

15      Q.  So Ms. Stead, all other things being equal,

16 the fact that the remedial action is taken after it is

17 first refused is entitled to the same weight as

18 remedial action taken in the first instance by the

19 company without a refusal?

20      MR. VELKEI:  Vague to "all other things being

21 equal" and argumentative.

22      THE COURT:  Overruled.

23      THE WITNESS:  As I said before, it's possible.  If

24 there is a true delay in remediation that's been

25 ordered by the Department, requested by the Department,
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 1 that might be a factor.  But you know we had -- I

 2 discussed earlier the Blue Shield settlement in this

 3 case involving the IMRs and the autism treatment and

 4 that was a situation if you just read the Department's

 5 pleadings that the company wasn't complying with the

 6 decisions on IMR, and in that case the Department

 7 settled with no penalty.

 8      MR. STRUMWASSER:  Q.  Ms. Stead, if there has not

 9 been an order by the Department, there is simply a

10 provider that says, "You processed my claims wrong," or

11 actually in this case, "You failed to respond to me."

12          Let's -- if they have a provider that has come

13 to the insurer and said, "You processed my claims

14 wrong.  I want you to reprocess them," and the provider

15 says -- and the insurer says "no."

16          And then the provider comes back a month later

17 with no intervening acts and says, "You know, I really

18 think you ought to reprocess my claims," and the

19 insurer does so, that's entitled to the same weight as

20 a mitigating factor as if the provider had gone to the

21 insurer, said in the first instance, "You have

22 misprocessed my claims," and the insurer said, "You're

23 right, I'm going to reprocess them now."

24          So in other words, no order from the

25 Department, but in one case a refusal and then remedial
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 1 measures, and in the other case no refusal, just a

 2 prompt remedial measure.  Same weight in mitigation?

 3      A.  Is this a hypothetical?

 4      Q.  Yes.

 5      A.  In those facts, it doesn't make any difference

 6 to me.  The -- the hypothetical presumes that the

 7 provider is correct.  And in my experience in these

 8 kinds of disputes and issues there's often two sides to

 9 the story.  So I wouldn't automatically presume that

10 the provider was correct and hold that against the

11 company without knowing more.

12      Q.  What I asked you to assume was that they were

13 going to reprocess the claims.  In one case they say,

14 "Reprocess the claims.  You've got it wrong."  And the

15 insurer says, "Pound sand."

16          And the provider comes back later, says, "I

17 really think you need to reprocess them."  And the

18 company says, "You're right.  Here are the results of

19 the reprocessing, and here's the check," or, "Here's

20 what you owe me.  Ante up," right?

21          In those two circumstances, whatever the right

22 or wrong was is embedded in the processing.  But just

23 on the question of whether the remedial action should

24 be taken into account, it's your testimony that the

25 same weight should be attached to the remedial action
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 1 with or without a prior refusal, correct?

 2      A.  Yes, well, let me explain.  You're talking

 3 about remedial action and in the hypothetical there's

 4 actually no evidence that an insurance law has been

 5 broken or violated.  The fact that an insurance company

 6 agrees to reprocess and pay claims that they may not

 7 have paid initially in and of itself doesn't tell me

 8 that the failure to pay it the first time was actually

 9 wrong.  And I don't see the reprocessing as any type of

10 admission that something was wrong, not based on the

11 facts you gave me in the hypothetical.

12      Q.  I understand that.  And I want to make it

13 clear I wasn't asking you to assume anything about

14 right or wrong because the whole question of this

15 penalty regulation only arises if there have been

16 violations, correct?

17      A.  Yes, and if the Commissioner determines that a

18 penalty is warranted.

19      Q.  Right.  well, actually the regulation applies

20 even to the determination of whether a penalty is

21 warranted, correct?

22      A.  Yes, it does.  The factors should be

23 considered in determining whether to impose any

24 penalty.

25      Q.  So here we are, we're in the part of the case
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 1 in which we're talking about a category of violations

 2 and the Department has alleged that category and has

 3 proposed a penalty.  I understand the company is

 4 completely entitled to say, "No, there were no

 5 violations," but that's a decision for the Judge and

 6 then for the Commissioner separate from, if the Judge

 7 and the Commissioner conclude there were violations,

 8 what the penalty should be.

 9          So when we talk about the point 12 factors,

10 whether there's a penalty should be irrelevant,

11 right -- excuse me.  Whether there's a violation should

12 be irrelevant, right?

13      THE COURT:  Because we've already found that there

14 was one?

15      MR. STRUMWASSER:  Q.  Yeah, you only get to point

16 12 if there's been a violation.

17      A.  Yes, the fact of the violation has already

18 been established, but there are the factors actually

19 are applied to the nature of the violations, the

20 company's conduct with respect to the violations.  So

21 it's not -- the violation itself is not irrelevant.

22      Q.  Page 117, Lines 25, to 118, Line 4.

23      A.  I'm sorry, what line?

24      Q.  117, the last paragraph, over to the top of

25 Page 118.
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 1      THE COURT:  Where it says "PacifiCare did

 2 undertake"?

 3      MR. STRUMWASSER:  Correct.

 4      Q.  And we are now, you'll see on Page 113, in the

 5 failure to pay interest on late-paid claims.

 6      A.  Okay.

 7      Q.  Would you agree that Mr. Cignarale considered

 8 remedial measures with respect to the failure to pay

 9 interest as a mitigating factor?

10      A.  Again, this goes to my point where he attempts

11 to give credit for the corrective actions and then he

12 goes and on to say, "Though I saw no reason any or all

13 of these actions could not have been put into place

14 previously."  So on the one hand, he seems to give

15 credit, and then he takes it away for not having been

16 done by a particular time.

17      Q.  Now, by "takes it away," you don't mean he

18 zeros out this as a mitigating factor, do you?

19      A.  He says it's a mitigating factor.

20      Q.  Do you doubt him?

21      A.  As I said before, when I read through this

22 whole thing taken as a whole the -- what I see as

23 credit for corrective actions, this is an example of

24 where he seems to give that and then yet criticizes how

25 it was done.  So at the end of the day, I question how
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 1 much credit he really gave the company for implementing

 2 corrective actions and remediating claims.

 3      Q.  So again, in this one it's not that you are

 4 denying that he did give credit, you just think he

 5 didn't give enough?

 6      A.  With the penalty recommendation he's made, I

 7 don't see how he's given credit for remedial action.

 8      Q.  At all?

 9      A.  I find it hard to believe.

10      Q.  Now, Mr. Cignarale did not apply the point 12

11 factors to all of the violations as a group, did he?

12 He applied them on a category-by-category basis, right?

13      A.  Yes, he did.

14      Q.  And so the effect of mitigating factors on his

15 aggregate recommendation would necessarily have been

16 felt in the individual categories, right?

17      A.  I'm sorry.  What aggregate number are you

18 referring to?

19      Q.  The number on Page 172 and 173.  Actually, the

20 number on 173, Line 12.

21      THE WITNESS:  I'm sorry.  Could I have that

22 question read back again?

23      THE COURT:  Sure.

24          (Record read)

25      THE WITNESS:  Yes, presumably it would be in
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 1 there.  But at the end of the day, we're really looking

 2 at the final number.  The aggregate number that he came

 3 up with and that he's recommending is really what's

 4 being suggested in this case or recommended in this

 5 case.

 6      MR. STRUMWASSER:  Q.  Let's go back to 128, Lines

 7 19 to 26.  We are talking about acknowledgment letters

 8 here, right?

 9      A.  Can I have a minute to look at it?

10      Q.  Sure.

11      A.  Okay.

12      Q.  So we're talking here about acknowledgement

13 letters, right?

14      A.  Right.

15      Q.  And Mr. Cignarale acknowledges that -- that is

16 a terrible way to phrase this question.

17          Mr. Cignarale notes that remedial actions to

18 send out member acknowledgment letters were in fact

19 taken, right?

20      A.  Yes.

21      Q.  Now, with respect to the violations of laws

22 requiring notice, particularly when the remedial action

23 occurs years later.  Remedial action is necessarily

24 limited to prospective action, right?

25      A.  No.  When I think of remedial action in the
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 1 context of insurance regulation, it's really there are

 2 two parts to it.

 3          One is the change in the company's operations,

 4 policies, procedures, systems, whatever it is that they

 5 need to change to get into compliance.  The other part

 6 of remedial measures is taking care of claims,

 7 primarily claims that may not have been paid properly

 8 or if there was an overcharge for something that that

 9 money is refunded.

10          So regulators do this in general because

11 there's really two parts to it.  One is to correct

12 going forward.  The second is to take care of anything

13 that -- claims, for example -- that may not have been

14 handled correctly.

15      Q.  Prospective remedial action and remedial

16 action with respect to past acts, right?

17      A.  Yes, that's fair.

18      Q.  And so, for example, for a violation of the

19 obligation to pay interest, you can say, "How have you

20 fixed your processes so interest is paid in the

21 future," the prospective element, correct?

22      A.  Right.

23      Q.  And you can also say, "What have you done

24 about paying those folks that you didn't pay in the

25 past," right?
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 1      A.  Right.  Or you tell the company, "You need to

 2 go back and you need to pay interest if you didn't pay

 3 it."

 4      Q.  Right.  But with respect to giving statutory

 5 notice, there's really not much you can do in the way

 6 of retrospective relief.  You can say, "Starting going

 7 forward make sure you put the notice in your EOBs" or

 8 whatever the document at issue is, correct?

 9      MR. VELKEI:  Just vague, your Honor, as to

10 "statutory notice."  Giving -- I thought we were

11 talking about acknowledgment letters.

12      THE COURT:  Did you understand the question?

13      THE WITNESS:  No.

14      MR. STRUMWASSER:  Q.  An acknowledgment letter is

15 a form of notice.  "You are hereby given notice that we

16 have received your claim," correct?

17      A.  I guess I don't think of acknowledgment

18 letters as a form of notice, but I understand, I think,

19 where you're going.

20      Q.  Functionally, right?  Functionally the point

21 of an acknowledgment letter is to give the provider

22 notice of receipt of the claim, correct?

23      A.  Yes, it's to inform them, if one is required,

24 that the claim has been received.

25      Q.  And you can certainly order remedial measures
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 1 or ask the company to take remedial measures or the

 2 company can on its own take remedial measures

 3 prospectively to ensure that all statutory

 4 acknowledgements do in fact go out, correct?

 5      A.  Yes, going forward, yes.

 6      Q.  Whatever interest it is that acknowledgment

 7 letters serves, there's nothing you can do as a

 8 remedial action to fix past failures to give the

 9 statutory acknowledgment, correct?

10      A.  That is correct, but that also goes to the

11 harm that's at issue.  When you're talking about a

12 claim that's been underpaid or denied or someone's been

13 overcharged, you know, arguably there's some harm that

14 the insurance company can remediate, can go back and

15 take care of, pay the person.

16          When you're talking about notice that a claim

17 is received, one, there really isn't the harm, so

18 there's really nothing to remediate.

19      Q.  Let's go back to Page 128, the paragraph

20 starting on Line 19.

21      A.  I'm sorry, what page?

22      Q.  128, Line 19.

23      THE COURT:  Can we take the break after this?

24      MR. STRUMWASSER:  Sure.

25      Q.  And at the end of this paragraph,
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 1  Mr. Cignarale wrote that he was only considering

 2 whether remedial actions were taken, not their

 3 timeliness, correct?

 4      A.  Yes, that's what he says.

 5      Q.  And as a result, he considered the fact that

 6 the company did take remedial measures to be a

 7 mitigating factor, correct?

 8      MR. VELKEI:  "Slightly mitigating factor."

 9      THE COURT:   That's what it says.

10      MR. STRUMWASSER:  Yes.

11      THE WITNESS:  Yes, that's what he wrote.

12      MR. STRUMWASSER:  Q.  You attach significance to

13 the word "slight"?

14      A.  Yes.

15      Q.  Do you attach significance to the absence of

16 "slight" in the other paragraphs?

17      A.  I have to -- when I read this, I am presuming

18 he means something by "slightly."  So when he says

19 "slightly mitigating factor," that tells me he's not

20 giving the company much credit for it even up front.

21      Q.  Where he doesn't say "slightly," he is giving

22 them more credit, correct?

23      MR. VELKEI:  More than slightly?

24      THE WITNESS.  I would have to assume that if he's

25 not using the word "slightly," he's must be giving them
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 1 a little more credit.  But as I explained before, in

 2 some of these cases, what he seems to give on the front

 3 end he takes back in the back end.

 4      MR. STRUMWASSER:  Q.  So, now, throughout this

 5 exercise we just did of going to Mr. Cignarale's

 6 mitigation paragraphs, those are in the context of his

 7 going through each of the mitigating and aggravating

 8 circumstances under point 12, right?

 9      A.  Those are in the context of going through

10 those factors.  I do not see those necessarily as

11 mitigating and aggravating circumstances.  But he does

12 go through those factors for each category.

13      Q.  You don't understand the point 12 factors to

14 be either aggravating or mitigating?

15      MR. VELKEI:  Argumentative.

16      THE COURT:  I'll allow it.

17      THE WITNESS:  I understand he's used those terms.

18 I understand the concept generally.  Clearly, that's

19 something you see in criminal cases.  I just don't see

20 it as sort of black and white aggravating or

21 mitigating.  I think it's a little more nuanced than

22 that when you're actually looking at an insurance

23 company's conduct, their performance and evaluating

24 these factors and applying these factors to that

25 particular company.
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 1      MR. STRUMWASSER:  Q.  With respect to each of

 2 these 14 factors, any one of them, implementing it

 3 would -- the factor is inserted here so that if it

 4 applies, if there are such considerations applicable to

 5 that case, you would either increase or decrease the

 6 penalty, correct?

 7      A.  No.  Because that presumes there's a penalty

 8 that you're either adjusting upward or downward, and I

 9 don't read this regulation or 730.035 as establishing

10 that.

11      MR. STRUMWASSER:  I'm sorry, your Honor.  If I

12 could just take a minute more, I'm afraid I've lost a

13 thread that may be recoverable quickly.

14      THE COURT:  All right.

15      MR. STRUMWASSER:  Q.  Let's take (a)(1).  Let's

16 say you have a case with a violation of 790.03 and the

17 Commissioner wants to consider whether or not to impose

18 a penalty.  And he or she finds out that -- determines

19 on the record that, in fact, there were extraordinary

20 circumstances.  That would cause there to be either no

21 penalty or a lesser penalty than there would otherwise

22 have been, right?

23      A.  No.  It may result in no penalty.  It would

24 factor into the determination of a penalty.

25      Q.  Yes.  It would factor into a determination of
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 1 a penalty, right?

 2      A.  Right, in just setting the amount of the

 3 penalty, not moving something upward or downward.

 4      Q.  Let's say that the Commissioner considered

 5 (a)(1) and said, "Okay, I need a penalty here."  And

 6 decides -- decided that it's got to be $2500.  And then

 7 the Commissioner goes to (a)(2), the licensee has a

 8 good faith belief, reasonable belief in claims are

 9 fraudulent, and concludes that that's also there.  He

10 would then reduce the 2500?

11      A.  No.  He would use the factors in this

12 regulation to determine the amount of the penalty.

13      Q.  So each of these 14 -- if I had a case in

14 which all 14 applied, I would independently decide all

15 14 together?  Would I ever have a starting point that I

16 adjusted for the others?

17      A.  No.  That's not the way I read this or the

18 statute at all.  These are the factors.  This is the

19 beginning in (a), determining whether to assess

20 penalties and, if so, the amount, the appropriate

21 amount to be assessed.  Commissioner shall consider

22 these factors.

23          So when I read this, this tells me that as a

24 regulator I need to go through these factors, evaluate

25 them in the context of this particular licensee's
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 1 conduct, and based on that evaluation and the

 2 application of these factors, determine what the

 3 appropriate penalty would be.

 4      Q.  So last hypothetical.  I've got a violation

 5 and it's got only two factors here apply.  There was

 6 huge harm, and there's the absence of previous

 7 violations.

 8          How do I go about -- what's the intellectual

 9 process by which I get a penalty?

10      A.  So not knowing the nature of the violation,

11 which really puts me at a disadvantage on this.  If

12 there's a lot of harm, that's important.  Although, if

13 I have harm I would think I'd be looking at

14 remediation, although that wasn't in your question.

15 The fact that there's no prior violation, that's in the

16 company's favor.

17      Q.  So would I adjust downward the penalty that

18 the harm would justify otherwise?

19      A.  No.  I don't believe under this -- this

20 regulation of the law that there is a penalty at all

21 until you go through these factors and use these

22 factors to determine, given all the circumstances, what

23 that penalty should be.

24      Q.  I've told you we went through all of them, and

25 of the 14, 12 didn't apply, 2 did apply.
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 1      A.  This is where it's important to know what the

 2 regulator has done in other cases so that you can

 3 compare this case, the harm, if you will, the nature of

 4 the violation, the penalties imposed in other cases so

 5 you can impose a penalty -- if you choose to do that --

 6 this is consistent with the prior actions of the

 7 Department.

 8      Q.  I thought we agreed that the prior actions of

 9 the Department aren't listed in point 12.

10      MR. VELKEI:  Misstates her testimony.  I don't

11 know where that came from.  Your Honor, can we take a

12 break and then just pick this up?

13      THE COURT:  Let's repeat the question, and then

14 we're taking a break.

15          (Record read)

16      THE COURT:  In the 12 points of the 14?

17      MR. STRUMWASSER:  Yeah, in the 14.

18      THE WITNESS:  That is not listed.  I don't see

19 that as a factor that needs to be listed in regulation

20 like this.  This is something regulators do to be fair

21 and consistent and impartial in their enforcement of

22 the laws and their treatment of the regulated entity.

23          (Recess taken from 2:36 to 3:01)

24      MR. STRUMWASSER:  Q.  Ms. Stead, let's talk about

25 2695. (a)(9), the existence or nonexistence of previous



25008

 1 violations.

 2          Would you agree that the significance of this

 3 factor is that, to the extent an insurer does not have

 4 a history of violations, that would suggest that the

 5 violations represent an aberration from the insurer's

 6 long-term commitment to compliance?

 7      A.  I'm not sure I understand the question.

 8      THE COURT:  Do you want me to have the question

 9 read back, or do you want him to rephrase it?

10      THE WITNESS:  I don't understand the question.

11      THE COURT:  All right.  Rephrase it, please.

12      MR. STRUMWASSER:  Q.  The presence or absence of

13 prior violations is a factor to be taken into account

14 in the penalty determination, right?

15      A.  Yes.

16      Q.  I'm asking you whether you agree that the

17 reason for that to be there as a consideration is that,

18 if the company has a, let's say, spotless prior record,

19 that it would suggest that the present violations are

20 an aberration from it's long-term performance?

21      MR. VELKEI:  I'm going to say vague as to

22 "spotless."  Meaning no prior enforcement actions?

23 When you say "spotless" --

24      THE COURT:  Previous is violations by the

25 licensee?
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 1      MR. STRUMWASSER:  Yes, thank you.

 2      THE WITNESS:  No.  But let me explain.  I don't

 3 consider that to be an aberration necessarily from

 4 their prior conduct.  The lack of any disciplinary

 5 record or enforcement action is significant.

 6          What actually ends up happening, becomes

 7 really more significant, is, if there are prior

 8 violations -- and I mean violations where there's been

 9 an admission or a finding -- on the same type of

10 conduct.

11          So one of the reasons that corrective action

12 is so important is it gives the company an opportunity

13 to correct the matter, come into compliance.  Then

14 they're on notice; they've had a chance to fix it.  So

15 if you find the same problem later, then that becomes a

16 real concern for the regulator.

17          So I'm not sure if I answered your question.

18 But certainly the lack of any enforcement action is,

19 you know, a positive thing for the company.  If you

20 were to find a repeat violation of the same thing, that

21 could be not so positive for company.

22      Q.  Do you have your copy of point 12?

23      A.  Yes.

24      Q.  The text is "the existence or nonexistence of

25 previous violations by the licensee."
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 1          Do I understand correctly from your prior

 2 answer that you read this to say the existence or

 3 nonexistence of previous violations of the same

 4 standard by the licensee?

 5      A.  If you want me to interpret this, I think you

 6 could read that either way.  What I'm trying to explain

 7 is what regulators look at in general when you're

 8 talking about prior violations.

 9      Q.  I'm asking you, if you were the regulator

10 implementing 2695.12 and you had a company that had

11 violated all but one section of the Insurance Code in

12 the past and you now have violations of that section by

13 the same company in front of you, would you consider

14 that to be the presence or the absence of prior

15 violations for purposes of Subsection (a)9?

16      A.  That's a hypothetical?

17      Q.  Yes.  I don't know any company that's actually

18 achieved that high a level of noncompliance.

19      A.  Putting aside the fact that I've never seen

20 that and I suspect at that point there are other issues

21 than just compliance, under those facts, that would

22 concern me because at that point they've now violated

23 every single insurance law?

24      Q.  Except the one that is presently before the

25 Commissioner.
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 1      A.  And the allegation is, now, that they've

 2 violated that one as well?

 3      Q.  Yes.

 4      A.  I'd have concerns about the company.

 5      Q.  I'd understand you'd have concerns about the

 6 company.  But if told that you were going to recommend

 7 a penalty for this case under this statute, would you

 8 consider that to be the existence or nonexistence of

 9 previous violations?

10      A.  This regulation does not specify whether it

11 pertains to the type of violation at issue or not.  As

12 a regulator, I would be most concerned if I see a

13 repeat violation of the same type of violation.

14          But if I have a company that's had enforcement

15 actions, multiple enforcement actions, now I have

16 another one, even involving different issues, I would

17 consider that under this regulation.

18      Q.  So you would not treat that as a case of the

19 nonexistence of prior violations; am I correct?

20      A.  I'm sorry.  I would not treat what as a --

21      Q.  The same facts, every section broken but one,

22 we're now looking at that one.  You would not consider

23 that as the nonexistence of previous violations?

24      A.  Right.  I think I just said that, that if a

25 company has prior enforcement actions, even if they are
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 1 different issues, as a regulator, I would take that

 2 into account.

 3      Q.  So let's just take the simplest case under

 4 your -- in terms of your prior answer.  You have a

 5 company that has -- let's do a Company A, Company B

 6 hypothetical.

 7          Company A has never violated any statute and

 8 has now violated Section 12345, a hypothetical section.

 9          Company B has violated Section 12345 multiple

10 times.  And you now have exactly the same violation

11 that Company A committed now committed also by

12 Company B.

13          How would the presence of Subsection (a)9 of

14 this regulation lead you to a differential treatment of

15 those two companies, or would it?

16      A.  It might.  For both companies, I want them to

17 correct the problem, come into compliance.  I may take

18 a bit of a harsher look at the company who is now in

19 front of me for the second time on the same issue

20 because at that point, did they not correct -- my

21 question is going to be, "Did you not correct this

22 before?  What happened in the interim?  Did something

23 change?  Why are you back in front of me on the same

24 issue?"

25      Q.  Would you ask about Company A, the one with
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 1 the clean record, would you ask what happened this time

 2 that caused the violation to occur for the first time?

 3      A.  Yes, that's generally part of the sort of

 4 discourse, either in the examination or some other type

 5 of review, where the regulator would ask the company,

 6 "What happened?"  Oftentimes the company volunteers so

 7 they can tell the regulator what's going on.  So that

 8 would be part of the normal discussion.

 9      Q.  If the answer comes back, "You know, we've had

10 a change in management.  And we had these really good

11 guys, the guys who wrote the book on compliance.

12 They're gone now.  And we have people who came in who

13 actually used to run a company that wasn't very good,

14 had a bad compliance record.  That's what happened,"

15 would you take that into account in deciding whether

16 and how much penalty to impose.

17      MR. VELKEI:  Vague as to "it."

18          (Record read)

19      THE COURT:  Overruled.

20      THE WITNESS:  Just based on that, no.  But that

21 is -- again, we still want to know what happened.  So

22 if you're -- you know, change, if there were changes

23 implemented by this management and they said "violate

24 the law," obviously that would concern me.

25          But -- but just the fact that there's been a
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 1 change management with a little bit of a different

 2 attitude doesn't, in and of itself, cause me to decide

 3 to do a penalty or an increase in the penalty.

 4      Q.  I'm sorry, Ms. Stead.  I didn't mean to

 5 suggest that you might disregard everything else.  I'm

 6 asking whether, in addition to whatever else you chose

 7 to take into account for this penalty recommendation,

 8 you would want to take into account the fact that the

 9 people who gave them a really good past performance in

10 compliance are gone and the new people don't have a

11 very good record for compliance.

12      MR. VELKEI:  Under this factor?

13      MR. STRUMWASSER:  Under this factor, (a)(9).

14      THE WITNESS:  The answer is no, I don't think I

15 would.  But I need to explain this because a company

16 doesn't have a past record, that could be due to a lot

17 of things.  Perhaps they were never examined.  Perhaps

18 they had great management.  It could be a lot of

19 things.

20          You're also asking me to presume that, because

21 people came from a company that wasn't very compliant,

22 that now all of a sudden they're making this other

23 company noncompliant.

24          I'm just having trouble with that question,

25 giving you a specific answer.  There's just a lot going
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 1 on in that that I would really need to think about and,

 2 I'm sure, know more about.

 3      Q.  The point of my doing it as a hypothetical is

 4 precisely so there wouldn't be a lot going on.  So if I

 5 failed in that, let me try again.

 6          You're going to make your recommendations

 7 under these 14 factors under point 12.  And as you're

 8 ticking them off one by one, you get to (a)(9), and you

 9 say, "You know, this company has never before been

10 cited by us.  I have no evidence of prior violations.

11 I wonder how this happened."  And you call the company

12 up and say, "How did this happen?"

13          And the company says, "Turns out we had a

14 great compliance program.  We had really good people,

15 really good managers.  They're gone.  We have new

16 people in here who have never attached a high priority

17 to compliance.  And in fact, the last company they ran

18 had a lot of compliance problems."

19          Are you with me on that?

20      A.  Yes.

21      Q.  Now this is just in the (a)(9) part of your

22 analysis.  I'm not precluding you in this assumption

23 from thinking about other things, but I'm just trying

24 to focus on what you would do about the (a)(9) factor.

25 And my question to you is, would you, in implementing
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 1 the (a)(9) factor under point 12, take those facts --

 2 the loss of the good managers and the arrival of, let's

 3 just for short hand call them bad managers, would you

 4 take that into account as a factor under (a)(9)?

 5      MR. VELKEI:  Your Honor, I think the question is

 6 vague.  It seems to me the examiner is asking would she

 7 consider under (a)(9) the existence or nonexistence of

 8 prior violations by someone other than the respondent.

 9 But the way the question is worded with management, new

10 management is in, old management -- it's -- to me the

11 question is vague.  And it seems to me that's really

12 what he's asking this witness, but maybe I'm just

13 getting it wrong.

14      THE COURT:  I don't know, but I'm afraid to have

15 it read back.

16      MR. STRUMWASSER:  Could we perhaps ask whether the

17 witness understood the question?

18      THE COURT:  Did you understand the question, Madam

19 Witness?

20      THE WITNESS:  I'd like to have it read back.

21      THE COURT:  All right.

22      THE WITNESS:  Or rephrased.

23      THE COURT:  I can have it read back.

24          (Record read)

25      THE WITNESS:  Setting aside my concern and belief



25017

 1 that you need to look at all these factors together,

 2 setting that aside, the answer to that question is no.

 3 The fact is, regardless of the new management, based on

 4 the hypothetical you gave me -- there are no previous

 5 violations -- that licensee is being reviewed.

 6      MR. STRUMWASSER:  I have some assumptions I'd like

 7 you to make about the PacifiCare evidence in this case.

 8 I'd like you to assume for the purposes of this

 9 question that, prior to 2006, PacifiCare had a culture

10 of compliance and an exemplary compliance record with

11 the Department.  Do you have that assumption in mind?

12      A.  Yes.  Did you say this is a hypothetical or

13 not?

14      Q.  I'd like you to -- asking you to assume these

15 facts, but for your purposes, they're a hypothetical.

16          I'd like you to further assume that, after the

17 acquisition, about 40 percent of the PacifiCare staff

18 was gone within two years, leaving a staff that was

19 understaffed in several critical areas, having lost

20 substantial historical knowledge and facing a dirth of

21 management experience.  Do you have those assumptions

22 in mind?

23      A.  Yes.

24      Q.  I'd like you to further assume that the staff

25 from United who took over managing some of PacifiCare's
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 1 functions didn't really understand PacifiCare's

 2 business.  Do you have that assumption in mind?

 3      A.  Yes.

 4      Q.  I'd like you also to assume that as a

 5 consequence of the loss of knowledgeable staff,

 6 PacifiCare could not conduct appropriate internal

 7 monitoring and respond to regulators.  Do you have that

 8 assumption in mind?

 9      A.  Okay.

10      Q.  My question then is, in implementing

11 2695.12(a)9, should the regulator take into account the

12 loss of staff, the loss of institutional knowledge, the

13 dirth of management experience, the new management that

14 didn't understand the company's business, and the

15 absence of appropriate internal monitoring since the

16 acquisition in formulating a penalty recommendation

17 under point 12?

18      A.  Is that question limited to the application of

19 (a)(9)?

20      Q.  Would those things be considered by you under

21 (a)(9)?

22      A.  No, you're still looking at the record of the

23 licensee.

24      Q.  Would those things be considered by you under

25 point 12 generally, anywhere under point 12?
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 1      A.  I will have to think about -- I can do that

 2 now, but I need to think about -- you've got multiple

 3 factors in that question and multiple factors in the

 4 regulation for me to look at.

 5      MR. STRUMWASSER:  With the Court's permission.

 6      THE WITNESS:  So if you want me to do that...

 7      THE COURT:  Sure.

 8      THE WITNESS:  So after that time, I'm not able to

 9 answer it because I don't know when those violations

10 occurred that we're considering.  And I don't have -- I

11 just don't have enough information to know whether some

12 of those things would go to some of the factors.

13      MR. STRUMWASSER:  Q.  Maybe I can help a little

14 bit.  I'd like you to assume that all the violations

15 that are at issue took place after December 25 -- or

16 after January 1st, 2006.  Does that help?

17      A.  Yes, with respect to time, thank you.

18          No, I don't think so.

19      Q.  You don't think that these facts that I

20 recited to you come into play in point 12?

21      A.  No, not based on the hypothetical.

22      MR. STRUMWASSER:  Thank you.

23          Your Honor, we can keep on going, or if you'd

24 like to -- I'm about to start a new topic.

25      THE COURT:  All right.  You want to start at 10:00
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 1 again?

 2      MR. VELKEI:  10:00 o'clock is working well.  Thank

 3 you.

 4      THE COURT:  Yes, thank you.

 5      MR. STRUMWASSER:  Thank you.

 6          (Whereupon, the proceedings recessed at

 7           3:21 o'clock p.m.)
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 1 Wednesday, March 7, 2012            10:06 o'clock a.m.

 2                         ---o0o---

 3                   P R O C E E D I N G S

 4      THE COURT:  All right.  This is on the record.

 5 This is before the Insurance Commissioner of the State

 6 of California in the matter of PacifiCare Life and

 7 Health Insurance Company.  This is OAH Case

 8 No. 2009061395, Agency No. UPA 2007-00004.

 9          Today's date is March 7th, 2012.  Counsel are

10 present.  Respondent is present in the person of

11 Ms. Drysch.  And we're still cross-examining Ms. Stead.

12      MR. STRUMWASSER:  Thank you, your Honor.

13                       SUSAN STEAD,

14          called as a witness by the Respondents,

15          having been previously duly sworn, was

16          examined and testified further as

17          hereinafter set forth:

18      CROSS-EXAMINATION BY MR. STRUMWASSER (Resumed)

19      MR. STRUMWASSER:  Q.  Good morning, Ms. Stead.

20      A.  Good morning.

21      Q.  Do you have your copy of 2695.12?

22      A.  Yes.

23      Q.  I have some questions for you about (a)10, the

24 degree of harm factor.  First, you said on Monday,

25 there are a lot of insurance laws on the books, the
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 1 violation of which causes no harm, and there are some

 2 that will cause harm.

 3          In implementing (a)10, are you assuming that

 4 the legislature prohibited conduct that it thought

 5 caused no harm?

 6      A.  I don't know what the legislature thought.

 7 But there are a lot of insurance laws that the

 8 violation of which simply doesn't cause harm.

 9      Q.  And it's your view that a regulator's

10 obligated to enforce those laws even if those laws do

11 not prohibit acts that would cause what you would

12 consider to be harm?

13      A.  Right.  Regulators are charged with enforcing

14 the insurance laws that are on the books.

15      Q.  So you are not saying that the absence of harm

16 as you've defined it precludes penalties under (a)10,

17 are you?

18      A.  No, it is simply a factor to consider in

19 determining whether a penalty should be imposed and, if

20 so, how much.

21      Q.  You also previously testified that one thing

22 regulators look at in examining harm is the presence of

23 egregious conduct.  Do you recall that?

24      A.  Yes.

25      Q.  You would agree that the word "egregious"
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 1 appears nowhere in 2695.12, right?

 2      A.  Yes.

 3      Q.  As far as you know, it appears nowhere in the

 4 Unfair Insurance Practices Act in California, right?

 5      A.  If you mean the whole Act, I would really have

 6 to go look at it to see if it's in there.

 7      Q.  So sitting here today, you know of no statute

 8 in California in the Insurance Code that uses the word

 9 "egregious," right?

10      A.  No, I don't know whether there's a law in the

11 Insurance Code that contains that word.

12      Q.  Do you have your second slide deck, 5712?

13      A.  Yes.

14      Q.  Turn to your Slide 43, please.

15          This slide is entitled "Degree of Harm,"

16 correct?

17      A.  Yes.

18      Q.  And the third of the three bullets on the

19 slide says "Absence of egregious conduct or impact on

20 vulnerable constituents."  Do you see that?

21      A.  Yes.

22      Q.  On February 29, you testified that by

23 "egregious conduct" you meant -- and I'm quoting here:

24                         "Something that was just

25                    so, you know, blatant and



25028

 1                    uncalled for and contrary to

 2                    statute that it was just, you

 3                    know, something really bad,

 4                    something beyond sort of normal

 5                    processing, normal systems kind

 6                    of issues that come up.  You

 7                    know, it would have to be

 8                    something really, really sort of

 9                    dramatic to get the attention

10                    here."

11          Do you recall that testimony?

12      A.  Yes.

13      Q.  Ms. Stead, are you saying that, for a

14 violation to cause harm, it must be egregious conduct

15 that is blatant and uncalled for and contrary to

16 statute?

17      MR. VELKEI:  Misstates her testimony.  It's

18 contrary to the PacifiCare slide that's being

19 referenced to.

20      THE COURT:  Overruled.

21      THE WITNESS:  No.

22      MR. STRUMWASSER:  Q.  The degree of harm, at least

23 monetary harm, caused by a company's violation will be

24 independent of the company's state of mind in

25 committing the violation.  Do you agree?
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 1      A.  I'm not sure I understand that question.

 2      Q.  Would you agree that the degree of harm that a

 3 violation causes is independent of the company's state

 4 of mind in committing the violation?

 5      A.  Yes.  Generally I would -- I would anticipate

 6 that those would be two separate considerations.

 7      Q.  Would you agree that violations can be

 8 blatant, uncalled for, clearly contrary to law but

 9 cause little or no monetary harm?

10      A.  That's certainly possible.  I suppose if, for

11 example, the company responded one day late to a

12 communication from the Department, did it overtly,

13 blatantly, and all those things you just said, that

14 could be that kind of a violation.  But I wouldn't see

15 harm resulting from that.

16      Q.  And conversely, violations can occur without a

17 particularly culpable state of mind but cause great

18 monetary harm, right?

19      A.  Yes, that's possible.  I'm not -- when you

20 think about a company's state of mind or what they were

21 doing in their business, that's usually a little bit

22 separate from the harm which is usually harm to

23 consumers or policyholders.

24      Q.  So when you are evaluating whether or not a

25 particular violation caused harm, the presence or
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 1 absence of egregious conduct is not going to be very

 2 informative, is it?

 3      MR. VELKEI:  Objection, vague.

 4      THE COURT:  Overruled.

 5      THE WITNESS:  Can I have that read back, please?

 6      THE COURT:  Sure.

 7          (Record read)

 8      THE WITNESS:  It's -- you know, it's possible it

 9 might be.  When I think of senior citizens and

10 retirement moneys and, for example, in the insurance

11 context an unsuitable annuity sale that really deprives

12 that person of that money, there could be circumstances

13 around that sale particularly, for example, depending

14 on what the agent did, that could be considered

15 egregious.  And there could be severe harm from that.

16      Q.  I understand.  And I understand that example,

17 and I think it's helpful.  So for example, the senior

18 could lose their life savings, and that would certainly

19 be harm under (a)10, right?

20      A.  Yes.

21      Q.  And the agent might have displayed a terrible

22 callousness in doing so.  He might have bragged about

23 it at the bar afterwards.  He might have expressed a

24 hostility towards the customers, towards the consumers.

25 And that would also be implicated in a penalty
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 1 determination in your mind, right?

 2      A.  It might.  I mean, again, when we're talking

 3 about penalties, whether it's an agent case or it's an

 4 insurance company, the facts, the totality of the

 5 circumstances you're looking at.  And as you can see,

 6 how -- these factors in the regulation, there are many

 7 different things to consider.

 8          It's a little bit difficult to completely

 9 isolate one from the other when you're looking at a

10 company overall.

11      Q.  And that's exactly what I'm trying to do.  And

12 if you want to tell me you can't do it, that's fine.

13 My question though was, if we are going to try and

14 isolate the things that go specifically under (a)10,

15 certainly the damage to the customer and the loss of

16 the life savings goes under (a)10, right?

17      A.  Yes.  (a)10 is the harm that's caused by the

18 noncompliance.

19      Q.  And the abandoned malignant heart, the

20 hostility, the egregiousness of the attitude of the

21 company's representative while relevant to the penalty

22 isn't really relevant to (a)10, is it?

23      A.  I would agree with that.  You're measuring

24 harm -- I mean, that's probably one of the easier

25 factors to separate from other factors.
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 1      Q.  Would you agree that it is important for

 2 insurers to promptly and accurately respond to

 3 inquiries and complaints from members and providers?

 4      A.  Yes, for good policyholder service and, in

 5 some cases, there are state laws that require a certain

 6 turnaround time.

 7      Q.  Would you agree that, if a provider or

 8 consumer has a question or concern, a telephone call is

 9 usually the first step in getting -- in trying to get

10 information from the insurer?

11      MR. VELKEI:  I just think that's -- to use a term

12 the Department's used -- hopelessly vague.

13      THE COURT:  Can you read the question.

14          (Record read)

15      THE COURT:  Overruled.

16      THE WITNESS:  I can answer that that's what I do.

17 I'm not sure, this day and age, with e-mail and

18 everything else, that I really could answer that for

19 anyone else.

20      MR. STRUMWASSER:  Q.  How about in 2007?

21      A.  I don't know whether it's the most common way.

22 I would suspect it is a common way and one that is used

23 by a lot of individuals.

24      Q.  And would you consider it reasonable to expect

25 that the insurer would make efforts to resolve concerns
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 1 the first time the consumer calls or the provider

 2 calls, if it can?

 3      A.  Yes.  As a general matter, I would suspect

 4 that any business would want to take care of inquiries

 5 on the first attempt rather than multiple attempts.

 6 That, of course, depends on what the issue is and

 7 what's involved and whether the person has enough

 8 information. So there are a lot of things that might

 9 prevent that from happening.

10      Q.  In general, it's more efficient for both the

11 company and the consumer or provider if the problem can

12 be resolved by a phone call rather than a written

13 repeal requiring a written response, right?

14      MR. VELKEI:  Calls for speculation, vague as to

15 "efficient."  Efficient from a cost perspective, from

16 an accuracy perspective?

17      THE COURT:  Did you want to rephrase?

18      MR. STRUMWASSER:  I had never thought of accuracy

19 as an efficiency issue.

20      MR. VELKEI:  Well, sometimes it's better to

21 actually put in it in writing and submit it to the

22 formal process, it's more efficient to do it that way

23 than trying to do it in a telephone call.

24      THE COURT:  All right.  Can you read the question

25 back?
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 1          (Record read)

 2      THE COURT:  I'll allow it.

 3      MR. STRUMWASSER:  Q.  Ms. Stead, would you like to

 4 just adopt Mr. Velkei's answer as yours?

 5      MR. VELKEI:  Can you --

 6      THE COURT:  Oh, please.  I don't need that.

 7      MR. VELKEI:  Thank you, your Honor.

 8      THE WITNESS:  If it's something that can be

 9 resolved over the telephone, that may be more

10 efficient.  There are some things that require matters

11 to be addressed in writing, more formal appeals for

12 example.  Sometimes putting in documentation is

13 necessary, so that wouldn't be handled over the

14 telephone.

15          So my answer is, it's going to depend on what

16 the nature of the inquiry is.

17      MR. STRUMWASSER:  Q.  I have a hypothetical for

18 you.  Suppose a company decides that it is going to

19 drastically reduce the resources it devotes to handling

20 telephone calls from members and providers.  Do you

21 have that?

22      A.  Yes.

23      Q.  And that it does so in order to save money.

24 Are you with me?

25      A.  Okay.
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 1      Q.  The insurer encourages its call center

 2 personnel to get the caller off the phone as quickly as

 3 possible rather than to make sure that they answer the

 4 question or resolve the problem.  Do you have that

 5 assumption in mind?

 6      A.  They want to get the person off the phone

 7 rather than help them?  Is that what you're telling me?

 8      Q.  That's a good summary of it, yes.

 9      A.  Okay.

10      Q.  Would you agree that the customer service

11 staff, given those instructions, are less likely to

12 provide accurate information if they are penalized for

13 spending time researching the caller's claim or issue?

14      MR. VELKEI:  Objection, your Honor, irrelevant.  I

15 don't see how this ties to any of the alleged

16 violations in the case.  I don't understand we're being

17 charged with getting people off the phone too quickly.

18 Doesn't even arguably relate to any of the alleged

19 violations.

20      THE COURT:  What's the relevancy?

21      MR. STRUMWASSER:  Well, first of all, this goes to

22 the cause of the complaints that the Department was

23 receiving.  It goes to whether or not there were

24 alternative means for providers and consumers to obtain

25 additional information.
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 1      THE COURT:  Do we have any evidence that people

 2 were trying to get them off the phone quickly --

 3      MR. STRUMWASSER:  Yes.

 4      THE COURT:  -- or that they weren't answering the

 5 phone?

 6      MR. VELKEI:  We don't have evidence to either,

 7 your Honor.  But certainly the contention is to the

 8 latter.

 9      MR. STRUMWASSER:  We have a number of exhibits and

10 some testimony, but mostly exhibits to that effect.

11      THE COURT:  I'll allow it.

12          Do you need it again?

13      THE WITNESS:  I do, please.

14      THE COURT:  Okay.

15          (Record read)

16      THE WITNESS:  I just don't know.

17      MR. STRUMWASSER:  Q.  Would it trouble you if

18 customer service staff were not trained on how to route

19 customer service issues properly to people who were --

20 would it trouble you if customer service staff were not

21 trained on how to route customer service issues

22 properly to people who were equipped to handle them and

23 that, as a consequence, many members and provider calls

24 simply went unaddressed?

25      MR. VELKEI:  Objection, irrelevant.  Doesn't
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 1 relate to any of the charges in this case.

 2      THE COURT:  Overruled.

 3      THE WITNESS:  I'm not sure what you mean by

 4 "unaddressed."  The phone wasn't answered?  The -- I

 5 don't know what you mean by "unaddressed."

 6      MR. STRUMWASSER:  Q.  Well, for example, a person

 7 calls in and asks a question, and the person who

 8 receives the -- person calls in, asks a question.  The

 9 recipient of the call says, "I don't have that

10 information."

11          In fact, the recipient could have sent that

12 caller to a specific person who would have had the

13 information, but because the recipient of the call was

14 not trained on how to route the customer or the

15 provider to that person with the information, the

16 question of the caller went unanswered.  Do you have

17 that assumption in mind?

18      A.  Yes.

19      Q.  If that were the case, would that trouble you

20 as a regulator?

21      MR. VELKEI:  Objection, vague.  Troubled from a

22 compliance perspective or just more generally?

23      MR. STRUMWASSER:  As a regulator contemplating a

24 possible imposition of penalties for the various

25 violations that have been found here.
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 1      THE COURT:  Okay.

 2      THE WITNESS:  Probably not for purposes of

 3 penalty.  You're talking about sort of a level of

 4 policyholder service that most companies have an

 5 incentive to kind of get right.

 6          If they're violating an insurance law, then

 7 there would be a noncompliance issue that the regulator

 8 would consider.  But simply, you know, bad service -- I

 9 mean, assuming this is bad service and there's no law

10 that requires some particular action on the company,

11 you know, as a regulator looking at that, well, that's

12 not great for consumers, but if it's not a violation of

13 the law, it wouldn't even go to penalties.

14      MR. STRUMWASSER:  Q.  Ms. Stead, do you have

15 Mr. Cignarale's pre-filed testimony?

16      A.  Somewhere, yes.

17      Q.  Would you turn to Page 112, please.

18      MR. VELKEI:  112?

19      MR. STRUMWASSER:  Right.

20      MR. VELKEI:  Thanks.

21      MR. STRUMWASSER:  Q.  And I invite you to pause at

22 99 briefly to note that 112 is in the section entitled

23 "PacifiCare's Failure to Timely Pay Claims."

24          And then on 112, I'd like to call your

25 attention to the top paragraph starting on Line 1.
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 1      A.  Okay.

 2      Q.  Mr. Cignarale considers the deficiencies in

 3 the mechanisms that PacifiCare maintained for

 4 responding to inquiries from providers and consumers.

 5 He views those deficiencies as aggravating factors in

 6 the -- in assessing a penalty under (a)10 for the late

 7 pays.  Do you see that?

 8      MR. STRUMWASSER:  Objection, vague.  "Considers

 9 deficiencies," you're talking about in the assumptions?

10 He made certain assumptions about the deficiencies?

11      THE COURT:  Will you read the question back.

12          (Record read)

13      THE COURT:  Do you?

14      THE WITNESS:  No, actually.  I don't see that in

15 this paragraph.  He simply says the harm caused by

16 these violations is an aggravating factor.

17      MR. STRUMWASSER:  Q.  Do you see he says that the

18 harm caused by these violations was exacerbated by

19 PacifiCare's failure to promptly respond to inquiries

20 and complaints?

21      A.  Yes, he says that.

22      Q.  And do you agree that, assuming the

23 assumptions that he made here or that he was given

24 here, that the -- that a failure to promptly respond to

25 inquiries and complaints would tend to exacerbate the
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 1 harm caused by late pays?

 2      A.  No.  I mean, the harm caused by the late pay

 3 is not paying it on time.  Under California law, the

 4 interest is there for the providers for the late

 5 payment.

 6          I don't see that the failing to respond to

 7 inquiry has anything to do with the harm potentially

 8 caused by a late payment of a claim.

 9      Q.  Turn if you would, please, to Page 136 in

10 Mr. Cignarale's pre-filed testimony.  And you'll note

11 that 136 falls in the section starting on 131,

12 "PacifiCare's Failure to Timely Respond to Provider

13 Disputes."  And I would like the call your attention to

14 the paragraph starting on Page 136, Line 6.

15      A.  Okay.

16      Q.  Again, you see here that Mr. Cignarale has

17 cited the inadequacy of the call in -- inadequacy of

18 the customer service responses as an exacerbating

19 factor in evaluating the harm of failure to timely

20 respond to PDRs under (a)10, right?

21      A.  He has that in there, yes.

22      Q.  And, again, I'm asking you is it your opinion

23 that that is an improper consideration under (a)10, the

24 exacerbating factor?

25      MR. VELKEI:  Vague as to "improper."
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 1      THE COURT:  Overruled.

 2      THE WITNESS:  I don't mean to make light of good

 3 service, but the statute we're talking about requires

 4 provider disputes, which is something that's -- process

 5 that's required by law, to be responded to in a

 6 particular time frame.

 7          And what he has done here is try to suggest

 8 these other things somehow make the failure to comply

 9 with that worse.  And I don't agree with that.  No

10 company wants poor service.  But if -- I mean, the

11 issue here is whether the company complied with the

12 provider dispute resolution process.

13      MR. STRUMWASSER:  Q.  Ms. Stead, what do you

14 understand to be the kind of harm that flows from a

15 violation of the deadlines for resolving -- for

16 responding to provider dispute resolutions -- let me

17 start that over.

18      THE COURT:  Okay.

19      MR. STRUMWASSER:  Q.  What do you understand to be

20 the harm that flows from failure to timely respond to

21 provider dispute?

22      A.  The harm could be different depending on what

23 the nature of the dispute was.

24      Q.  Can you give us an example of a dispute and

25 the harm that associates with it?
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 1      A.  Some of them to go to claims.  Perhaps the

 2 company didn't like how the provider coded something,

 3 so there could be a dispute over the amount of the

 4 claim.

 5      Q.  Okay.  So --

 6      A.  So if it's underpaid or overpaid, that could

 7 be an issue.

 8      Q.  So let's assume that hypothetically that a

 9 provider sends in a PDR request saying, "I sent you a

10 bill for an appendectomy.  You paid me for an office

11 visit.  You didn't give me enough money.  I want you to

12 pay me the right number."  And the company does not

13 respond within the statutory period.

14          Do you have that assumption in mind?

15      A.  Yes.

16      Q.  What's the harm from that?

17      A.  Under those facts, the harm would be similar

18 to what you would have for a late paid claim.  If it

19 was truly underpaid, then the provider obviously didn't

20 get the right amount.  And there would be a monetary

21 effect for that.

22      Q.  The time value of the money?

23      A.  Well, not just the time value but also, if

24 there was a difference, the difference between what was

25 paid and what should have been paid, assuming that's in
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 1 the provider's favor.

 2      Q.  But the difference between what was paid and

 3 what should have been paid, if there is such a

 4 difference, it does not derive from a violation of the

 5 timely respond requirement.  It harkens back to the

 6 original complaint, right, to the original claim,

 7 right?

 8      MR. VELKEI:  Objection, vague.

 9      THE COURT:  Can you read it back.

10          (Record read)

11      THE COURT:  Do you understand the question?

12          Can you rephrase.

13      MR. VELKEI:  Thank you.

14      MR. STRUMWASSER:  Q.  Claim is submitted,

15 appendectomy.  Payment is made for an office visit.

16          Now, so far, if those facts are true -- that

17 is to say it was an appendectomy, the payment was for

18 an office visit -- there's violation of the obligation

19 to pay the claim correctly, right?

20      A.  Possibly.

21      Q.  And the company would be obliged then to

22 pay -- to issue an additional payment for the

23 difference, right?

24      A.  Yes, very likely.

25      Q.  And now I'm asking you to assume a second
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 1 thing happens, which is the doctor opens up his mail,

 2 sees what happened, and files a provider dispute and

 3 doesn't hear back within the statutory period.

 4          Now, the fact that he or she does not hear

 5 back during the statutory period, that isn't the source

 6 of the mispayment of the claim, right?

 7      MR. VELKEI:  Objection, vague.

 8      THE COURT:  Overruled.

 9      THE WITNESS:  Right.  It was the original

10 processing of the claim.

11      MR. STRUMWASSER:  Q.  So I'm asking you what harm

12 flows from the delay in responding to the provider

13 dispute?

14      A.  In that case, it would be a continuation of

15 the harm -- I'm presuming there's harm -- from the

16 improper payment in the first place.

17      Q.  So the increment of additional time value of

18 money attributable to the time over the respondent --

19 the time over the deadline to respond?

20      A.  Essentially, yes, for that type of provider

21 dispute.

22      Q.  And consistent with your earlier testimony,

23 the inconvenience to doctor, the requirement that he or

24 she actually, you know, do whatever it takes to get a

25 PDR request filed, those are not cognizable harm under
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 1 (a)10, right?

 2      A.  What I said is that's the kind of harm that

 3 regulators generally do not consider.  Administrative

 4 burdens or inconvenience is not something that

 5 regulators generally focus on.

 6      Q.  And I'm asking you whether, if it were your

 7 job to implement (a)10, you would consider that to be a

 8 form of harm for purposes of this regulation.

 9      MR. VELKEI:  "That"?

10      THE COURT:  I'm sorry.  Did you understand that?

11      THE WITNESS:  No.

12      THE COURT:  I didn't either.

13          Can you rephrase.

14      MR. STRUMWASSER:  Sure.

15      Q.  You said that that's the kind of harm that

16 regulators generally don't consider.  And I'm trying to

17 go from the general -- your sense of the general

18 regulatory behavior to what your view is of whether it

19 is something -- a kind of harm that should be

20 considered under (a)10 if one is going to implement

21 (a)10.

22      A.  You mean the inconvenience?

23      Q.  The cost associated -- the inconvenience and

24 the cost associated with having to file a provider

25 dispute.
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 1      A.  I may be confused.  I thought the question had

 2 to do with the timeliness of the provider dispute.  And

 3 now you're talking about the cost of having to file a

 4 dispute.  So I'm not sure I understand the question.

 5      MR. STRUMWASSER:  Q.  Fair enough.  Fair enough.

 6 I'll have to add an additional factor then.

 7          After the deadline passes and the doctor

 8 hasn't heard, he or she commences to write letters and

 9 telephone the company asking, "Whatever became of my

10 provider dispute request?"

11          Are the inconvenience and the cost of having

12 to do that follow-up, in your opinion, cognizable under

13 (a)10?

14      MR. VELKEI:  Asked and answered.

15      THE COURT:  Overruled.

16      THE WITNESS:  For purposes of imposing a monetary

17 penalty, that is not the kind of harm that regulators

18 generally consider.

19      MR. STRUMWASSER:  Q.  Is that a "no"?

20      A.  No.  They generally would not consider that

21 type of situation as harm in the sense we're talking

22 about harm in this factor.

23      Q.  So you would not consider it a part of harm

24 under (a)10?

25      A.  The answer is no in most cases.  I don't want
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 1 to say "never" but most likely, no.

 2      Q.  Can you conceive of a case in which you would

 3 consider it under (a)10?

 4      A.  No, not as I'm sitting here.

 5      Q.  Back to your report, 5707, Page 13 at the top.

 6      A.  13?

 7      Q.  1, 3.  At the top, in the fractional

 8 paragraph --

 9      A.  Can I just look at this for a minute, please?

10      Q.  Yes, sure.  And that paragraph of course

11 starts on 12.

12      A.  Okay.

13      Q.  You say that you looked in particular for any

14 allegations that member care was deferred or instances

15 where a member's health had deteriorated and found no

16 such instances, right?

17      A.  Yes.

18      Q.  And then you say, "While CDI initially

19 contended that Ms. W's son was denied treatment as a

20 result of the conduct by PacifiCare, a review of the

21 files of Ms. W made clear that her son was denied

22 treatment through the acts of another insurer entirely.

23          Did you conduct the review of the files that

24 you referred to here?

25      A.  I saw some of the papers.
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 1      Q.  What did you see?

 2      A.  I don't recall.  It's actually been a while.

 3      Q.  Do you know when Ms. W's son's provider first

 4 threatened to withhold treatment because of unpaid

 5 claims?

 6      A.  No, I don't know the date.

 7      Q.  I'll ask you to assume it was June of 2006.

 8 Did you ever know that date?

 9      MR. VELKEI:  A date you're asking her to assume?

10      MR. STRUMWASSER:  Yes.

11      Q.  Yes.  You said that you reviewed the files.

12 I'm asking you did you ever know on what date, when it

13 was, for the first time occurred, that Ms. W's son's

14 provider threatened to withhold treatment?

15      A.  No, off the top of my head I do not recall the

16 date.  If you want to show me something, I'll be glad

17 to look at it.

18      Q.  No, I understand that.  I'm asking whether you

19 ever did know that.

20      A.  I don't know.  I don't recall.

21      Q.  May I assume that you don't know when,

22 according to her complaint with -- you saw her

23 complaint she filed with the DMHC, right?

24      A.  I don't recall.

25      Q.  May I assume you don't know when she began
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 1 experiencing problems with Blue Cross?

 2      A.  That's fair.  I don't recall the exact date.

 3      Q.  I'll ask you to assume that it was September

 4 of 2006, two months after the first instance in which a

 5 provider to Ms. W's son threatened to withhold service.

 6      MR. VELKEI:  Assumes facts not in evidence.

 7      THE COURT:  Overruled.

 8      MR. STRUMWASSER:  Q.  Do you recall when Ms. W

 9 filed her complaint about Blue Cross with DMHC?

10      A.  No.

11      Q.  I'll ask you to assume that was February 15,

12 2007.  Do you know when Ms. W's son was turned away by

13 his provider?

14      A.  Nope.

15      Q.  I'll ask you to assume that was March of 2007.

16 Ms. Stead, were you aware that, after Ms. W filed her

17 Blue Cross complaint with DMHC and just before her son

18 was turned away, PacifiCare illegally denied a claim

19 for almost $9,000 on the basis that it lacked medical

20 records that in fact it had already been provided?

21 Were you aware of that?

22      MR. VELKEI:  Assumes facts not in evidence.

23      THE COURT:  Overruled.

24      THE WITNESS:  No.

25      MR. STRUMWASSER:  Q.  Were you aware of any of the
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 1 facts I've asked you to assume when you opined that it

 2 was clear that the denial of care was entirely the

 3 result of Blue Cross's action?

 4      A.  I don't know the dates.  My understanding was

 5 there was a coordination of benefits issue and that

 6 Blue Cross was secondary insurer.

 7      Q.  Were you aware at any time before just now

 8 that PacifiCare had actually requested files that --

 9 medical records that it already had?

10      A.  I don't recall.

11      Q.  Are you aware that, when providers receive

12 requests for medical records, that it has a tendency to

13 warn them that they may not get paid for service?

14      MR. VELKEI:  Overbroad, vague.

15      THE COURT:  Can you read it back.

16          (Record read)

17      THE COURT:  I'll allow it.

18      THE WITNESS:  I don't understand.  When you say it

19 tells them, I'm not sure what you're talking about.

20      MR. STRUMWASSER:  Q.  Are you aware that

21 providers, when they start getting requests for medical

22 records from patients that they have an ongoing service

23 relationship with, that it raises a red flag for them

24 that the provider [sic] may be getting ready to say

25 that these are not going to prove to be covered
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 1 expenses?

 2      MR. VELKEI:  Same objections.

 3      THE COURT:  Overruled.

 4      MR. STRUMWASSER:  I've said it wrong.  When I said

 5 "provider," I meant that the insurer is getting ready

 6 to say, "These are not covered expenses."

 7      THE COURT:  The company.

 8      MR. STRUMWASSER:  Yes, the company.

 9      THE COURT:  All right.

10      THE WITNESS:  If I understand the question, you're

11 asking me whether providers see a request for medical

12 records as a red flag that they won't get paid.

13      THE COURT:  Yes.

14      MR. STRUMWASSER:  Q.  Yes.

15      A.  No, I'm not aware of that, nor have I heard of

16 that.

17      Q.  Did you read any of Ms. W's testimony?

18      A.  I don't recall.

19      Q.  Do you recall either from her testimony or

20 from any other source learning that Ms. W was put on

21 probation by her employer and denied a raise because

22 she had spent so much time on the phone with PacifiCare

23 attempting to resolve her son's claims problems?

24      MR. VELKEI:  Objection, irrelevant, assumes facts

25 not in evidence.  Ms. W testified to acts by an
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 1 insurer.  That insurer turned out to be someone other

 2 than PacifiCare, as the Department knows.

 3      THE COURT:  Overruled.

 4      THE WITNESS:  No.

 5      MR. STRUMWASSER:  Q.  I'd like you to assume that,

 6 that Ms. W spent a lot of time during office hours on

 7 the phone with PacifiCare trying to get her son's

 8 medical care and claims straightened out and that, as a

 9 result of that, she suffered adverse consequences in

10 her job.  Do you have those assumptions in mind?

11      A.  I do.

12      Q.  Would you consider those facts to constitute a

13 characterization of harm for purposes of (a)10?

14      A.  Probably not.  And the reason is this is that

15 type of subjective thing.  Many of us have spent many

16 hours working through claims -- if you're doing things

17 out of network, for example, or some other issue.  So

18 I'm sympathetic to that.

19          I don't know the regulator would consider that

20 as harm.  What would be harmful or potentially harmful

21 is the denial of benefits if they were owed.

22      Q.  Okay.  So just setting aside (a)10 for a

23 while, for a moment, you would recognize what -- you

24 would recognize Ms. W's loss of a promotion and --

25 well, let's just hold it loss of promotion.
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 1          If in fact that was caused by the event that I

 2 asked you to assume, you would recognize that, just in

 3 terms of the English language, as a kind of harm,

 4 right?

 5      MR. VELKEI:  Objection, vague and irrelevant.

 6      THE COURT:  Overruled.

 7      THE WITNESS:  If you're asking me in a most --

 8 yes.  If you're asking me in a most general sense that

 9 a person wants a promotion, doesn't get it for whatever

10 reason, is that harmful to that person on a personal

11 level, I suppose so.

12      MR. STRUMWASSER:  Q.  And in principle, one can

13 actually measure in dollars and cents the value of the

14 lost promotion, right?

15      MR. VELKEI:  Calls for speculation, outside the

16 scope of her testimony.  This isn't a civil proceeding.

17 Mr. Zaretsky might have been able to answer that

18 question but didn't.

19      THE COURT:  Where are we going?

20      MR. STRUMWASSER:  I have one more question after

21 this.

22      THE COURT:  Okay.  I'll allow it.

23      MR. VELKEI:  Could we have that question read

24 back, your Honor?

25      THE COURT:  Sure.
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 1      MR. VELKEI:  Thanks.

 2          (Record read)

 3      THE WITNESS:  Yes, generally I suppose you could

 4 measure the difference in income, salary, the

 5 difference in other benefits that have some monetary

 6 amount.  That's just not a process insurance regulators

 7 go through.

 8      MR. STRUMWASSER:  Q.  But that does make this a

 9 quantifiable kind of harm, right, just the loss of

10 promotion?

11      A.  As I've said before, yes, in the general

12 sense.  Yes, if you're in a civil action for something,

13 potentially.  But for insurance regulators, even though

14 they could probably ask for -- get that information,

15 going to a consumer and asking for those details as an

16 element of harm is just not something I've heard of or

17 seen.  And I just don't think, my opinion, regulators

18 would do that.

19      Q.  Page 12 of your testimony, in the second

20 paragraph, you compare the violations in this case to

21 allegations of improper rescission of coverage by other

22 health insurers, right?

23      A.  May I read that, please?

24      Q.  Of course.

25      A.  Second paragraph on Page 12?
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 1      Q.  Yes.

 2      A.  May I have the question back, please?

 3      THE COURT:  Sure.

 4          (Record read)

 5      THE WITNESS:  Yes.

 6      MR. STRUMWASSER:  Q.  And it's your opinion that

 7 those rescission cases implicated far greater harm than

 8 this case, right?

 9      A.  Yes, rescinding a policy back to the beginning

10 as if there's never been any coverage and trying to

11 recover payments that were already made to claims so

12 this person now has this gap in insurance, yes, I

13 consider that to be much more harmful than a late

14 payment of a claim.

15      Q.  By saying "implicate" or "implicated," are you

16 saying that there was more harm in the rescission cases

17 or that there was the suggestion of greater harm or the

18 capacity for greater harm?

19      A.  Actually more harm.  The Department reported

20 in some of their news releases relating to some of

21 those rescission cases that there were millions and

22 millions -- 14 million in one case -- of harm, meaning

23 money, that was going to be spent by the insurance

24 company to take care of these people.

25      Q.  Is that harm historical harm or was that, the
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 1 14 million, the value of medical care that the

 2 companies agreed to make available to the consumers who

 3 were going to get their coverage reinstated?

 4      MR. VELKEI:  Objection, vague.  I don't see the

 5 difference.  Perhaps the witness does.

 6      THE COURT:  Overruled.

 7          Do you want the question read back?

 8      THE WITNESS:  Yes.

 9          (Record read)

10      THE WITNESS:  My understanding was both.

11      MR. STRUMWASSER:  Q.  And also the cost of

12 insurance, correct?

13      A.  To some extent, right.  They were changing the

14 underwriting processes.  But, yeah, we're talking about

15 past claims and changes going forward.

16      Q.  Those allegedly improper rescissions came to

17 light because of consumers complaints, right?

18      A.  I don't know.

19      Q.  Are you aware that the Department investigated

20 consumer complaints regarding rescissions?

21      A.  Not without going back and looking at the

22 documents.  I know they investigated the whole issue of

23 improper rescission.

24      Q.  Are you aware that they conducted targeted

25 market conduct exams into the companies with whom they
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 1 subsequently settled?

 2      A.  Yes.

 3      Q.  Do you know how many improper rescissions were

 4 identified in those cases?

 5      A.  No, not off the top of my head.  But there

 6 were numbers in some of the documents I looked at.

 7      Q.  Do you know how many consumers experienced

 8 coverage lapses as a result of the allegedly improper

 9 rescissions?

10      A.  My recollection is in thousands, but that's --

11 I really would need to look at some of the exam reports

12 and some of the documents issued by the Department to

13 get the exact number.

14      Q.  Did you have an exact number in front of you

15 when you were writing this paragraph on Page 12?

16      A.  Yes, at the time, I had those documents.

17      Q.  Do you know how many consumers -- did you at

18 the time know how many consumers had to repay claims

19 after they had been paid by the insurers after the

20 allegedly improper rescissions?

21      MR. VELKEI:  Consumers had to repay claims?

22 Vague.

23      THE COURT:  You mean repay doctor bills?

24      MR. STRUMWASSER:  Repay doctor bills, right.

25      THE WITNESS:  No.  But the point of the paragraph
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 1 here in my report is to underscore the difference with

 2 the improper rescission and what that means for the

 3 consumer.  You're taking away coverage they paid for

 4 and they've had for a while versus not getting a claim

 5 right at some point and then eventually paying it.

 6          The degree of harm, the severity, the

 7 significance of that is much greater in that -- on the

 8 rescission cases than what anything I've seen in this

 9 case.  That's the point of this.

10      MR. STRUMWASSER:  Q.  So you base this statement

11 on what you read in the press releases, right?

12      A.  Press releases, the market conduct examination

13 reports.  The point is the nature of that violation

14 causes more serious harm, much more serious harm, than

15 the types of allegations that are in this case of just

16 not putting, you know, notice on an EOB form or an EOP

17 form.

18          Even a late payment, there's not nearly the

19 harm when a claim is paid late than when coverage is

20 taken away.

21      MR. STRUMWASSER:  If you wanted a place to break

22 for the morning, this is the place.

23      THE COURT:  This is good.  15 minutes.

24          (Recess taken from 10:58 a.m. to 11:17 a.m.)

25      THE COURT:  All right.  We'll go back on the
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 1 record.

 2      MR. STRUMWASSER:  Q.  Ms. Stead, I want to go back

 3 just briefly to rescission cases.  Rescissions are not

 4 always unlawful, right?

 5      A.  Yes.

 6      Q.  I mean, insurers -- there are grounds under

 7 which an insurer may determine that a policy was issued

 8 under circumstances where it was now entitled to

 9 rescind the policy, right?

10      A.  Yes.  Generally, that is true.

11      Q.  And did the Department determine in any of the

12 rescission cases you've cited how many illegal

13 rescissions there were?

14      A.  I don't know without looking at the documents.

15 But I don't know why they would have cited an insurance

16 company for a rescission that wasn't illegal.

17      Q.  What is post-claims underwriting?

18      A.  The general use of that term means that an

19 insurance company is doing its underwriting -- with

20 respect to health insurance we're talking about asking

21 health insurance questions -- after a claim comes in as

22 opposed to up front at the time of the application.  In

23 general terms, that's what it means.

24      Q.  Post-claims underwriting itself is a violation

25 of law, right?
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 1      THE COURT:  In California or in general?

 2      MR. STRUMWASSER:  Yes, in California.

 3      THE WITNESS:  I'm not certain.  I vaguely remember

 4 seeing something, but I'm really not certain enough to

 5 answer that.  But there are ways that it, even without

 6 a specific statute, that it could be improper under the

 7 Insurance Code.

 8      MR. STRUMWASSER:  Q.  It is possible, is it not,

 9 that a rescission -- grounds for rescission might very

10 well exist, but because the company did not diligently

11 conduct pre-claim underwriting, it is prohibited from

12 rescinding after the claim arrives, right?

13      MR. VELKEI:  Objection, relevance.

14      THE COURT:  Overruled.

15      THE WITNESS:  May I ask to have it read back,

16 please?

17      THE COURT:  Yes.

18          (Record read)

19      THE WITNESS:  That may be possible, but what

20 you're usually talking about with post-claim

21 underwriting is underwriting after the fact as opposed

22 to doing it at the time of the application when you

23 wouldn't rescind the policy, you would simply not issue

24 it.

25      MR. STRUMWASSER:  Q.  Do you recall
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 1 Mr. Cignarale's testimony with regard to the maximum

 2 penalty under California law for an illegal rescission?

 3      A.  Yes, I do.

 4      Q.  What was the number he said?

 5      A.  $118.

 6      Q.  Do you have any reason to doubt that?

 7      A.  No.  It's in the statute.

 8      Q.  Now, separately from the rescission itself, if

 9 a claim was denied because of an unlawful rescission,

10 then the claim denial is a separate violation of law,

11 right?

12      A.  I actually would have to think about that and

13 look at the statutes and how they would work together

14 and whether you would, as a regulator, charge both or

15 one.

16      Q.  So you just don't know?

17      A.  I'd have to think about it.

18      Q.  Okay.  So far as you know, did the Department

19 determine how many claims were improperly rescinded by

20 the companies that it settled with?

21      A.  I don't know, but that information would

22 likely be in the work papers for the examination.

23      Q.  If, in fact, the Department reviewed all the

24 files and determined how many of them were improper,

25 right?
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 1      A.  If the Department reviewed it or somehow got

 2 the information from the company during the

 3 examination, I would expect to see that in the work

 4 papers for the examination.

 5      Q.  Do you know whether the Department actually

 6 made that determination before reaching the settlements

 7 that they did?

 8      MR. VELKEI:  I'm going to object to this whole

 9 line of questioning.

10          Your Honor, we have the admissions from the

11 Department.  Certainly the Department's position has

12 been official and publicly that these were all illegal

13 rescissions.  And they counted up exactly how many

14 policyholders were impacted.

15          To now suggest that the carriers were right

16 and the Department was wrong --

17      THE COURT:  Well, I hope Mr. Strumwasser is not

18 suggesting that.

19      MR. VELKEI:  I think that is what he's saying.  We

20 can't prove they were illegal, and so -- I mean, it's

21 just this silly -- we dealt with this with

22 Dr. Kessler, your Honor.

23          The Department has publicly taken the position

24 that all of the rescissions at issue were illegal,

25 prompting the restitution of something in the nature of
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 1 $40 million.

 2      MR. STRUMWASSER:  Absolutely false.  The

 3 Department did not contend that all the rescissions

 4 were illegal.  The Department contended that there were

 5 illegal rescissions and, before having to slog through

 6 all of the rescissions and all of the claims, obtained

 7 by settlement a solution for all of the -- the entire

 8 population of people who were potentially adversely

 9 affected.

10      THE COURT:  Could you read the question back.  I'm

11 sorry.

12          (Record read)

13      THE COURT:  And the determination being?

14      MR. STRUMWASSER:  How many of the claims were

15 wrongfully denied.

16      THE COURT:  All right.  I'll allow it.

17          If you know.

18      THE WITNESS:  No, I don't know.  It may be in the

19 examination reports.  It may be in the Department's

20 work papers.  I don't know that exact number.

21      MR. STRUMWASSER:  Q.  Now, would it be your

22 position that a single rescission, irrespective of the

23 facts of that rescission, would involve more harm than

24 the roughly 1 million violations cited in this case?

25      A.  You're asking me if one policy rescission is
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 1 worse than this entire -- what's alleged in this entire

 2 case?

 3      Q.  In terms of harm under (a)10.

 4      A.  I'm not sure I can give a yes or no, but maybe

 5 I can explain.

 6          The harm from one rescission -- I'm going to

 7 assume this is an improper rescission.

 8      Q.  Yes.

 9      A.  Actually, if it wasn't, it would still be

10 harmful to the consumer.

11      Q.  But we wouldn't get to (a)10, would we?

12      A.  One rescission is more harmful certainly than

13 the failure to put the notices on the EOPs and EOBs in

14 this case.

15          I also think that one rescission is more

16 significant for that person than in some late payment.

17 Again, we're talking -- my point in putting that in the

18 report was to sort of demonstrate the difference both

19 in the monetary amount of the harm and even the

20 qualitative part for consumers.

21          When you're talking about losing your health

22 insurance -- not just you've had it for a day or so,

23 you know, have it, but my impression was some of those

24 policies were there for a while.

25          And when we're talking about individual
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 1 policies, which -- getting individual health insurance

 2 isn't that easy in the first place.  So rescinding that

 3 for an individual or for a family, that's very harmful.

 4      Q.  Let's take the roughly 700,000 failures to put

 5 notices on EOBs and EOPs.  Is it your assumption that

 6 giving that notice categorically is incapable of

 7 gaining the consumer or provider additional money paid

 8 on his or her claim?

 9      MR. VELKEI:  Could we get that read back?

10      THE COURT:  Oh, I lost that.  I'm sorry.

11      MR. STRUMWASSER:  I'll break it up.

12      Q.  The notion of telling a provider, for example,

13 "You have a right to have a denial reviewed by the

14 Department of Insurance.  And here's how you do it,"

15 are you assuming that requiring the insurer to make

16 that -- to give that notice has no effect on whether or

17 not any providers will in fact seek Department review?

18      THE COURT:  I really am having a problem with that

19 question.  Are you asking whether or not putting people

20 on notice makes them do it, or if the notice isn't

21 there they wouldn't do it or --

22      MR. STRUMWASSER:  Yes, that's exactly right.

23      Q.  Two worlds, one in which hundreds of thousands

24 of providers get this notice.  The parallel world, they

25 don't get this notice.  Would you agree that, in the
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 1 world in which they do get the notice, there are likely

 2 to be more requests for Department review?

 3      A.  That's certainly possible, the right to the

 4 CDI review for providers is not -- there are other

 5 forms of notice for that.  My experience, providers

 6 know who regulates the insurance companies that pay

 7 them.  And with or without that kind of notice, they

 8 find the regulator.

 9      Q.  So is your answer, you don't know one way or

10 the other or you think it's possible and you don't

11 know?  What was the answer?

12      MR. VELKEI:  Asked and answered.  I mean --

13      THE COURT:  Could you read the answer back.

14          (Record read)

15      THE COURT:  Okay.  She answered the question.

16      MR. STRUMWASSER:  Okay.

17      Q.  Would you expect that some requests for

18 Department review of claims will result in additional

19 payments to the provider?

20      A.  I don't know.  But the reality is, insurance

21 regulators, including from my understanding California,

22 do not have a lot of authority to get in between a

23 dispute over a claim amount that, in most cases, is

24 going to be a matter of contract between the provider

25 and the insurance company.
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 1          What I mean by that is the regulator doesn't

 2 usually have the authority, sometimes even the

 3 expertise, to say, "You coded that wrong.  You should

 4 have paid it at a different rate."  Those are the kinds

 5 of issues you get involved with when you're looking at

 6 those kinds of disputes.

 7          So would it be likely to result in the higher

 8 claim payment?  You know, again, anything's possible.

 9 My experience has been that that's something that's

10 left oftentimes between the provider and the company.

11      Q.  When you were at the Ohio Department, did it

12 review provider requests for review?

13      A.  Provider dispute resolution came in on the HMO

14 side.  My area in market conduct handled all kinds of

15 provider complaints and did that the whole time I was

16 there.  So yes, we looked at provider issues, and we

17 looked at their disputes with companies.

18      Q.  Did you ever get more money for a provider?

19      A.  I don't recall us ever going into a situation

20 and saying, "Company, you owe this doctor more money

21 for that service."  We did look at issues with bundling

22 and unbundling and, you know, tried to make sure we

23 understood it.  But like most regulators I know, we

24 didn't have the expertise -- if you've ever seen the

25 code books for CPT codes and ICD9, they're huge, and
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 1 they're complex.  And frankly, we didn't step in and

 2 say, "That was coded improperly.  You used that

 3 modifier and therefore should pay a different rate,"

 4 and, in doing that, have to interpret the fee schedule.

 5 That's really what comes into play in those kinds of

 6 complaints.

 7      Q.  Ms. Stead, you told me what process you did or

 8 did not engage in.

 9      A.  Mm-hmm.

10      Q.  But my question was did the Department of

11 Insurance in Ohio ever get a provider more money as a

12 result of a request that you review a claim?

13      MR. VELKEI:  Argumentative, asked and answered.

14      THE COURT:  Overruled.

15      THE WITNESS:  I can only speak for the matters I

16 worked on or knew of that were under my supervision.  I

17 don't recall an incident we did that.

18      MR. STRUMWASSER:  Q.  How many such claims were

19 there?

20      A.  Oh, gosh.

21      Q.  That you worked on.

22      MR. VELKEI:  Objection.  How many such claims?

23 Are we talking about a situation where the provider

24 thinks he was underpaid, which I think is what she's

25 talking about, or a situation where the provider says,
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 1 "You improperly bundled" or, "You improperly denied"?

 2 Those are two different situations.

 3          And I think Ms. Stead is talking about a

 4 situation of underpayment.  And now -- how many such

 5 claims were there?

 6      THE COURT:  Which claims are you referring to?

 7      MR. STRUMWASSER:  Any claims that were taken to

 8 the Ohio Department of Insurance requesting the Ohio

 9 Department of Insurance to review for whatever reason.

10      THE COURT:  By a provider?

11      MR. STRUMWASSER:  By a provider.

12      THE COURT:  All right.

13      THE WITNESS:  I know we were getting hundreds and

14 hundreds of them.  I had a full-time staff person that

15 did nothing but provider complaints.  And that actually

16 led to the automation of the process, too, to help cut

17 down on some of that.

18      MR. STRUMWASSER:  Q.  Hundreds and hundreds a

19 year?

20      A.  My recollection.

21      Q.  And was --

22      MR. VELKEI:  Was she done with her answer?

23          Were you done with your answer?

24      THE COURT:  I don't know.

25          Had you completed?
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 1      THE WITNESS:  No.

 2      MR. STRUMWASSER:  Oh, I'm sorry.  There was a

 3 pause.

 4      THE WITNESS:  We had the complaints.  I had the

 5 person full-time.  We did try to work with the

 6 insurance companies and the providers to make sure that

 7 things seemed okay, that the company could tell us why

 8 they took the position they did.

 9          But, again, we didn't really have the

10 authority -- and I don't think California regulators do

11 either -- to really step in and say, "You should not

12 have unbundled that service" or "bundled it to pay a

13 lower fee."  That's just something we didn't do, and I

14 don't know regulators that do that.

15      MR. STRUMWASSER:  Q.  You keep coming back to the

16 bundling example.  And I would agree that that is a

17 relatively complex although not wholly impenetrable

18 topic.

19          But, for example, did you ever get complaints

20 in which the assertion is, "Look at what I did.  Look

21 at the service I provided.  Look how they coded it.

22 It's obviously wrong"?

23      A.  Well, a provider codes the claim.  And the

24 question is what's the rate for that code.

25          The insurance company may pay it for that code



25071

 1 a different rate, or they may not pay for that code at

 2 all.  Then there's up-coding and down-coding that would

 3 come into play.  And we would look at those issues too,

 4 where the provider might code it as sort of a complex

 5 office visit because you'd get a higher fee.  And then

 6 there would be a dispute over, "What did you really do

 7 in that medical service?  Was it really more complex or

 8 not?"

 9          Those are the kinds of issues that you get

10 involved in if you're looking at those kinds of claims

11 issues.

12      Q.  So we have testimony and exhibits here in this

13 case that, when the California Department receives a

14 provider request for review, the first thing it does is

15 it takes a look at it and it communicates with the

16 insurer and asks them for their information about the

17 claim.

18          Does the Ohio Department do the same thing?

19      A.  Yes.

20      Q.  And then it gets it back, and it looks at it,

21 right?

22      A.  Yes.  Actually, let me clarify a little bit.

23 We did that more manual process exactly like that.

24 When we automated, it was a little bit different, where

25 the claim went directly to the company; the company's
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 1 response came back, all through the Department.  So we

 2 were monitoring it, which is a little bit different

 3 process.

 4      Q.  So at some point, you have what the provider

 5 submitted and the company's response, right?

 6      A.  Yes.

 7      Q.  And a person looks at that and assesses

 8 whether it appears that the company did something

 9 wrong, right?

10      A.  Yes.

11      Q.  And among the possible outcomes is the company

12 did it right or the company did it wrong, or whether

13 the company was right or wrong depends on facts we

14 don't have.  Those are basically the three outcomes

15 that can come from that, right?

16      A.  No, those are three.  But the other one that

17 is probably most common is that either we couldn't tell

18 because it's a matter of contract and fee schedules and

19 CPT and ICD9 coding, which is now I think ICD10 -- so

20 matters we just couldn't get involved with.

21          Or it was simply a dispute, a contractual

22 dispute that the Department didn't have jurisdiction

23 over either.

24      Q.  I intended for those to be covered in the

25 third possibility, whether the company was right or
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 1 wrong depends on the facts.  We don't have those facts.

 2 In other words, we can't resolve this dispute because

 3 it's -- has to do with things that we aren't able to

 4 adjudicate, if you will.

 5      A.  Okay.  I see.  Having facts is different than

 6 having jurisdiction, but -- okay.

 7      Q.  Well, it might be hard, for example, to find

 8 out what the right CPT code is.  But if your Department

 9 was satisfied that the company got the CPT code wrong,

10 first of all, did it have authority to issue a

11 violation letter?

12      A.  No, that's my point.

13      Q.  You did not have the authority to issue a

14 violation letter?

15      A.  We did not feel we had the jurisdiction, the

16 authority to get involved in those disputes.  So if the

17 company could justify what it was doing and we couldn't

18 find any violation of the insurance laws, then there

19 wasn't a lot we could do to help the provider.

20          And I believe there's been testimony in this

21 case from some CDI staff that they had very limited

22 authority to get involved in those kinds of disputes as

23 well.

24      Q.  So is it your understanding -- so in terms of

25 Ohio, first, this is not just a prudential "this is
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 1 hard.  We don't have the staff for it" kind of a

 2 consideration.

 3          You think that the -- the Ohio Department

 4 thought it didn't have the jurisdiction to address a

 5 claim where the underlying question was one of

 6 contract, even if the contract question was clear to

 7 your Department?

 8      A.  Yes, with respect to interpreting and

 9 enforcing the contract between the provider and the

10 insurance company, that's correct.

11      Q.  And it's your understanding that that is also

12 California law?

13      A.  I recall testimony in this case from CDI staff

14 that they are very limited in what they could do.

15 Either that or they had no jurisdiction to get involved

16 in fee disputes between providers and insurance

17 companies.

18      Q.  I take it from your last answer, you're not

19 sure whether that was a prudential or a jurisdictional

20 position of the Department's staff?

21      MR. VELKEI:  Objection, vague.  "Prudential"?  You

22 mean wise or prudent?

23      MR. STRUMWASSER:  I used the term in the prior

24 question too.  I thought she understood.

25      MR. VELKEI:  I didn't understand the last time,
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 1 but I thought I'd ask this time just to clarify.

 2          (Discussion off the record)

 3      THE COURT:  Do you have the question in mind?

 4      THE WITNESS:  Could I trouble you to read it back?

 5      MR. STRUMWASSER:  I'll tell you what.  I'll take

 6 everybody out of their misery on this.

 7      Q.  Is it your understanding that -- I understand

 8 your prior answer to mean that the Department of

 9 Insurance in California did not respond to these

10 contract disputes, but you were unsure whether that was

11 because it felt it didn't have jurisdiction or it felt

12 that they were just things that it was incapable of

13 handling?

14      A.  No.  I thought it was more a jurisdiction

15 issue.  And I believe I've seen complaint closing

16 letters to that effect, that there are refuted fee

17 disputes that the Department couldn't get involved in

18 or there was a question of fact about a fee dispute

19 that they couldn't get involved in.

20          And I thought there was testimony also in this

21 case essentially to the same effect, that the

22 Department did not get involved with those kinds of

23 disputes between providers and insurance companies.

24      Q.  So is there any category of claim payment

25 dispute between a provider and a carrier that you
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 1 believe the California Department has jurisdiction to

 2 address?

 3      A.  Could you read that back?

 4      THE COURT:  Yes.

 5          (Record read)

 6      MR. VELKEI:  I'll just interpose an objection of

 7 vague, your Honor.

 8      THE COURT:  Overruled.

 9      THE WITNESS:  I mean, yes, there are requirements

10 under the insurance law that claims be paid on time.

11 There's a requirement that, if claims are paid outside

12 those statutory time frames, that interest must be

13 included with the payment.  Those would be two examples

14 of where the Department has jurisdiction over the claim

15 payment disputes between providers and insurance

16 companies.

17      MR. STRUMWASSER:  Q.  Ms. Stead, the Ohio

18 Department has jurisdiction over consumer complaints

19 that their health insurance claim was improperly paid,

20 correct?

21      A.  Yes, they have jurisdiction over consumer

22 complaints, claims.

23      Q.  Isn't it true that the Ohio Department

24 annually puts out news releases touting the number of

25 dollars it has recovered for consumers in such



25077

 1 disputes?

 2      A.  Yes.  Like many other insurance departments,

 3 they do that.

 4      Q.  Do you have any basis to suspect that those

 5 numbers are not true, the Ohio numbers?

 6      A.  Nope, not at all.

 7      Q.  So it would not be unusual for the Ohio

 8 Department in the course of the year to recover

 9 hundreds of thousands of dollars where the consumer

10 said, "I was unfairly charged," correct?  Or excuse me,

11 "I was improperly paid by my insurance company"?

12      THE COURT:  Or, "My claim was" --

13      MR. STRUMWASSER:  Q.  Or "my claim."  Yes, thank

14 you.  You want me to try again?

15      THE COURT:  Yes.

16      MR. STRUMWASSER:  Q.  It would be unusual for the

17 Ohio Department to claim in a given year that it

18 recovered -- or that it saved consumers hundreds of

19 thousands of dollars due to health care claim denials

20 that it reviewed?

21      A.  I don't know the number for health care

22 claims, so I really can't answer that question yes or

23 no.

24          The Department puts out an annual summary of

25 all the money they get for consumers in general.  That
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 1 would be more payments on claims or would be, you know,

 2 they were overcharged for insurance, maybe they get a

 3 refund or something.

 4          That would -- those numbers generally refer to

 5 all lines of business, so your automobile, your

 6 homeowners and everything.  So if you're looking at

 7 something particularly for health insurance, I'm not

 8 sure where that number is coming from.

 9      Q.  My question was specifically, hundreds of

10 thousands of dollars saved for Ohioans due to health

11 care claim denial reviews by the Department.

12      MR. VELKEI:  Perhaps the examiner could show the

13 document that he's reading from.  It may clear things

14 up and avoid any ambiguity.

15          Because you are reading from a document in

16 front of you.

17      MR. STRUMWASSER:  No, thank you.

18      THE COURT:  Okay.  Did you hear the question?

19      THE WITNESS:  I did.  And my answer is the same.

20 I know the Department puts that number out on sort of

21 an aggregate basis for consumer complaints on all lines

22 of business.

23          I don't recall seeing anything specifically

24 for health.  That does not mean that the Department

25 does not put something out.
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 1      MR. STRUMWASSER:  Q.  Ms. Stead, the people who do

 2 the consumer health care claim reviews, are they the

 3 same people who do the provider reviews?

 4      A.  No.

 5      Q.  Are the people who do the consumer claim

 6 reviews capable of identifying places where the insurer

 7 was wrong in the amount of payment or in a denial?

 8      A.  I'm sorry.  Is that with respect to provider

 9 complaints?

10      Q.  Consumer.

11      A.  Consumer complaints.

12          I'm sorry.  Could I --

13      THE COURT:  Yes.

14          (Record read)

15      THE WITNESS:  Are we talking about health

16 insurance?

17      MR. STRUMWASSER:  Q.  Yes.

18      A.  Yes, generally.  Now, I haven't been there for

19 a few years, so I hesitate to tell you exactly who's

20 handling those complaints now since there could be

21 turnover.

22          When I was there, the staff on the consumer

23 services side understood the insurance.  There were

24 usually a few people that were dedicated to health

25 insurance that understood it better than some of the
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 1 other complaint analysts.  That's what they called

 2 them.

 3          Would they identify each and every thing?  I

 4 don't know.  Sometimes they were, in my experience, a

 5 little bit overzealous and wanted to help consumers

 6 when there wasn't any authority in the Department's

 7 jurisdiction to do that.

 8      Q.  So your staff exceeded its jurisdiction from

 9 time to time in order to help consumers?

10      MR. VELKEI:  Objection, argumentative.

11      THE WITNESS:  No.  I'm saying sometimes the

12 consumer folks were very zealous in wanting to help

13 consumers.  And I spent a lot of my time as a staff

14 attorney and as assistant director working with the

15 complaint folks to explain, "I know your heart's in the

16 right place, but the Department can't enforce this

17 issue.  There's no authority."

18      MR. STRUMWASSER:  Q.  Now, is it your recollection

19 of your days in the Department that the staff that

20 reviewed consumer health care claim denials could

21 identify at least some improper denials.  But the staff

22 that reviewed provider health care claim denials could

23 not identify improper provider -- improper denials?

24      A.  No.

25      Q.  So is it the case, then, that the staff that



25081

 1 reviewed improper health care claim denials submitted

 2 by providers were capable of identifying at least some

 3 improper denials?

 4      A.  I may be confused by when you're talking about

 5 improper denials.  What I tried to explain before was

 6 there are limited grounds, statutory grounds, for

 7 getting involved with these matters.

 8          So can the staff find violations of law?

 9 Generally, yes.  Some staff are probably more competent

10 than others.  But that doesn't mean they were getting

11 involved in issues that the Department had no

12 jurisdiction over.

13      Q.  By the way, under Ohio law, is a provider a

14 consumer for purposes of seeking review of health care

15 claims?

16      MR. VELKEI:  Objection, vague.  Meaning do they

17 have the same process for submission of complaints

18 or --

19      THE COURT:  Is it a definitional issue?

20      MR. STRUMWASSER:  Yes, it's definitional.

21      THE COURT:  I'll allow it.

22      THE WITNESS:  There is a section in this -- the

23 answer to your question is no, they're generally

24 treated differently by the Department.

25          If you look at the Ohio laws we were looking
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 1 at the other day, the processing and handling of health

 2 insurance claims, there is a specific provision in

 3 there allowing providers to submit complaints to the

 4 Department.  A long time ago, provider complaints were

 5 taken out of the consumer services area and put over in

 6 market conduct.

 7      MR. STRUMWASSER:  Q.  But California has a statute

 8 that specifically defines consumers and includes

 9 providers.  Is that true also for Ohio law?  And I'm

10 saying specifically with respect to insurance claims.

11      A.  I don't recall a specific definition of

12 "consumer" in the Ohio law.  I just don't recall

13 anything.

14      Q.  So, now, just sort of to wrap this up, you've

15 got hundreds of provider requests for review per year

16 coming into the Ohio Department, right?

17      A.  That's my recollection.

18      Q.  Is that a growing number or a declining number

19 or is it pretty stable?

20      MR. VELKEI:  Vague as to time.

21      MR. STRUMWASSER:  Q.  Okay.  For -- over the

22 period you're familiar with.

23      THE COURT:  All right.

24      THE WITNESS:  I know at one point when I was

25 assistant director, in the six years, it was
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 1 increasing.  And that's why we tried to find a way to

 2 automate the process.

 3      MR. STRUMWASSER:  Q.  And Ms. Stead, providers

 4 keep on submitting, and at least a portion of this

 5 period, they're increasing -- increasingly availing

 6 themselves of your Department.

 7          But as far as you can recall, nobody actually

 8 got more dollars from a provider for submitting a claim

 9 for review?

10      A.  As I said, I just don't recall.

11      Q.  Other than issuing violation letters or --

12 well, strike that.

13          As I understand it, the person you have that

14 does nothing but provider disputes, he or she does not

15 have the ability to issue a violation letter; is that

16 correct?

17      MR. VELKEI:  Misstates her testimony.  Let me say

18 objection, vague.

19          Are we referring to when she was at the

20 Department back in 2005, the person who was responsible

21 for reviewing provider claims?

22      MR. STRUMWASSER:  During.

23      THE WITNESS:  Correct, not on her own.  The person

24 that did that would have to bring that to my attention.

25 And most of those things would go through legal.
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 1          The Department didn't issue a citation -- I

 2 mean, we didn't have -- let me back up for a minute.

 3          We didn't have staff people, non-lawyers

 4 issuing violation letters without legal.  So they all

 5 came through legal.

 6      MR. STRUMWASSER:  Q.  Did legal issue violation

 7 letters?

 8      A.  I don't believe we issued violation letters of

 9 the type that I've seen in California.  We either had a

10 case and we issued formal charges or we worked

11 something informally with the company.

12          So if you mean would we say to a company in a

13 letter, "It appears you violated this.  Tell me what's

14 going on," or -- you know, "Don't do this," or somehow

15 respond, we did those.  We didn't call them formal

16 violation letters.

17          When we talk about violations in Ohio, we're

18 talking about issuing formal charges.

19      Q.  Okay.  And you've seen some of the violation

20 letters in this record, right, what California calls

21 violation letters, right?

22      A.  Right, some of the ones where the individual

23 staff person decides it's a violation and just tells

24 the company, "You've violated the law"?

25      Q.  Right.
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 1      A.  Yeah, I've seen those.

 2      Q.  Based on your recollection of those, if one

 3 takes out what typically occurs at the end of those

 4 letters, where it says, "This is a violation of Section

 5 so and so," drop that out.

 6          But the earlier paragraph, where it says,

 7 "We've gotten this complaint.  It looks like

 8 something's wrong," did your staff have the authority

 9 to issue those letters?

10      A.  My answer is going to be no because what I've

11 seen from the Department sort of closes out the matter.

12          My staff and our consumer services staff would

13 get a complaint in, would in most cases send something

14 out to the company and say, "For your information" or

15 even suggest, "Appears you may have violated this law.

16 Please tell us what's going on, why we shouldn't

17 consider you to be in violation of the law."  So it was

18 more in the nature of an inquiry.

19      Q.  Then the company would respond.  And somebody

20 actually had the responsibility for evaluating that

21 response, right?

22      A.  Are we talking about complaints?

23      Q.  Sure.  Let's talk about provider complaints.

24 Provider sends in a complaint.  This automated letter

25 goes to the provider saying, "We've got this complaint.
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 1 Send us your side of the story."

 2          Something comes back from the insurer.  And

 3 now the Ohio Department has the complaint from the

 4 provider and the insurer's response.

 5          Somebody's responsible, and I gather it's that

 6 one person, for looking at those two things and seeing

 7 what happened, right?

 8      A.  Yes.  The way we handled it was that person

 9 had the initial responsibility.  She, and then later

10 he, were trained in the law.  They knew what the issues

11 were.  And so they would do the initial screen.

12          If they thought there was something we had

13 jurisdiction over, a potential violation, they would

14 take it to a supervisor and it would eventually work

15 its way up.

16      Q.  Would there be some kind of a closing letter

17 coming from this person?

18      A.  You know, I don't remember specifically.  It

19 was my practice in my other areas to make sure that

20 someone who was under investigation or review knew when

21 the matter was closed.  But I'm not sure I can sit here

22 today and tell you there was.  It would have been my

23 practice to do that.  I'm just not positive.

24      Q.  I'm not sure I heard correctly.  I heard you

25 say that the person who did the investigation said it
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 1 was closed.  Would the person who submitted the

 2 complaint know that it was closed?

 3      A.  I -- I don't want to be -- give a yes or no.

 4 I'm not positive.  I believe there was a letter that

 5 would go out.  That was the Department's practice in

 6 general.  Similar to what you saw the Department do

 7 when they closed consumer complaints, they'd tell the

 8 consumer, "Thanks.  Can't help you, but we've looked at

 9 it."

10          Those types of closing letters I know we did

11 on the consumer side.  I did it in investigations.  I'm

12 quite certain we did them for provider complaints.

13      Q.  Do you recall whether there was a form that

14 said anything other than "Thanks.  Can't help you"?

15      A.  For provider complaints, I don't recall.

16      Q.  Was there also a closing letter that went to

17 the carrier?

18      A.  I don't recall.

19      MR. STRUMWASSER:  Good place.

20      THE COURT:  1:30.

21          (Whereupon, the luncheon recess was taken

22           at 11:58 o'clock a.m.)

23

24

25
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 1                     AFTERNOON SESSION

 2                         ---o0o---

 3          (Whereupon, all parties having been

 4           duly noted for the record, the

 5           proceedings resumed at 1:33 p.m.)

 6      THE COURT:  All right.  We'll go back on the

 7 record.

 8      MR. STRUMWASSER:  Thank you, your Honor.

 9      Q.  Good afternoon, Ms. Stead.

10      A.  Good afternoon.

11      Q.  Would you look at Page 13 of your report, the

12 first full paragraph.  You are addressing there -- I'll

13 let you get it.

14      THE COURT:  The one that starts "I disagree"?

15      MR. STRUMWASSER:  I'm sorry?

16      THE COURT:  The one that starts "I disagree"?

17      MR. STRUMWASSER:  That's right.

18      THE WITNESS:  Okay.

19      MR. STRUMWASSER:  Q.  And you are there addressing

20 in that paragraph the topic of harm to the process,

21 right?

22      A.  Yes.  Harm to the regulatory process.

23      Q.  And you are disagreeing with Mr. Cignarale

24 that -- that any violation of law harms the regulatory

25 process.  You disagree with that, right?
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 1      A.  Yes, I agree with his statement that -- at

 2 least the way I read it was that the mere violation of

 3 a law in and of itself caused harm to the regulatory

 4 process.

 5      MR. VELKEI:  I think you may have --

 6      MR. STRUMWASSER:  I think the answer was --

 7      MR. VELKEI:  Disagrees?

 8      MR. STRUMWASSER:  Yes.  Could we have the answer

 9 read back?

10          (Record read)

11      THE COURT:  So they think you disagree.

12      THE WITNESS:  May I restate my answer?

13      THE COURT:  Yes, you may.

14      THE WITNESS:  Yes, I disagree with Mr. Cignarale's

15 statement.  And it was my impression that he was

16 suggesting that any violation of a law in and of itself

17 caused harm to the regulatory process.

18      MR. STRUMWASSER:  Q.  And you opine that there was

19 no harm to the process in this -- the regulatory

20 process in that case because you saw no refusal to

21 comply with CDI demands, no fraud and no deceit, right?

22      A.  Yes.  And actually what I was doing in the

23 report is listing those things as examples of things

24 that could cause harm to the regulatory process, things

25 that would impede the regulators's efforts to do their
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 1 job.

 2      Q.  You opine that PacifiCare cooperated from the

 3 outset, was candid about operational issues and went to

 4 great length to appease CDI, right?  That's in the

 5 second paragraph, the "My review" paragraph.

 6      A.  I'm sorry.  The next paragraph down?

 7      THE COURT:  Yes.

 8      MR. STRUMWASSER:  Q.  Yes, the "My review"

 9 paragraph.

10      A.  Yes.

11      Q.  And you also opined that CDI staff testified

12 that PacifiCare never refused to provide information or

13 undertake any conduct requested of them and was

14 responsive and took issues seriously.  That's your

15 testimony, right?

16      A.  Yes, there was testimony to that effect from

17 the staff.

18      Q.  So I want to make sure I understand your

19 testimony on when you think harm to the process occurs.

20 We can agree that it is crucial for regulated insurers

21 to be completely candid with regulators, right?

22      A.  Yes, it's important to be candid with the

23 regulators.

24      Q.  You would agree that regulators don't have the

25 resources to examine every transaction performed by an
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 1 insurance company, right?

 2      A.  I'm not sure what you mean by "transaction" in

 3 that question.

 4      Q.  Every claim, every policy, every certificate

 5 of insurance, every advertising representation --

 6 departments cannot look at all of the conduct of an

 7 insurance company that could generate violations,

 8 right?

 9      A.  Yes, they're not in the premises all the time

10 and as I mentioned before, I don't know any insurance

11 department that has as many resources as it would like

12 to examine the companies it regulates.

13      Q.  And the regulatory process relies heavily on

14 prompt and truthful communication from the insurers,

15 right?

16      A.  Yes.

17      Q.  And a lack of candor by an insurer would

18 represent harm to the process, correct?

19      A.  It might.  It depends, I think, what you mean

20 in the context of that question with "candor."

21      Q.  What do you understand the word "candor" to

22 mean?

23      A.  I mean generally truthfulness.  What I meant

24 by my answer, though, is that, while there's a lot of

25 information back and forth between companies and
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 1 regulators, it's not as if they have to provide

 2 every -- they have to share everything.  They have to

 3 be responsive.  Companies have to be responsive, and

 4 they have to be forthright in those responses.

 5      Q.  That's what you mean by "candid"?

 6      A.  Yes.

 7      Q.  And would you agree that concealing a material

 8 fact about an ongoing examination or investigation

 9 would be a significant aggravating circumstance in

10 assessing a penalty?

11      A.  It's possible it could be that -- that

12 concealing a material fact could also be a separate

13 violation.

14      Q.  But if the fact being concealed is material to

15 the investigation of a violation already before the

16 Department or a possible violation and it is

17 subsequently determined that there was such a violation

18 and that violation is being prosecuted, would the fact

19 that the regulatee had failed to disclose a material

20 fact about that violation be a significant aggravating

21 factor in setting a penalty?

22      A.  Are you speaking in general terms or are you

23 under the regulation?

24      Q.  I'll take general terms first.

25      A.  The answer is yes, possibly.  But I need to
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 1 explain that because I don't really think of a factor

 2 so much as aggravating and mitigating.

 3          Second thing is, you say conceal material

 4 fact.  That could mean several things to me.  It could

 5 mean a regulator asked for the information; it existed;

 6 the company refused the request for it.

 7          It could mean -- when you say "conceal," I

 8 don't know whether you mean the company simply didn't

 9 include something as opposed to trying to conceal.  I

10 mean, there's -- there are different nuances on that.

11      Q.  So let's take the easiest case first.  Company

12 says, "Give me" -- excuse me.  The regulator says,

13 "Give me a specific document."

14          And the company says "no."

15          There's no lack of candor there, right?

16      A.  What you're suggesting to me is just a refusal

17 to produce something.

18      Q.  Yes.

19      A.  Okay.

20      Q.  There's no lack of candor.  The company's

21 completely up front about it, right?

22      A.  Possibly.  I mean, this is, again, for me as a

23 regulator, looking to situations is really dependant on

24 the facts and the circumstances.  So if I sound like

25 I'm struggling, it's a little bit difficult to answer
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 1 these questions sometimes when the reality is you would

 2 have more context, you would be in a situation with

 3 probably other facts and things to consider.

 4      Q.  So the company -- the regulator says to the

 5 company, "I would like that July 1st, 2007 e-mail from

 6 Jones to Smith regarding cough drops."

 7          And the company says, "Yeah, yeah.  We got it.

 8 You can't have it."  There's no lack of candor there,

 9 right?  They're completely up-front?

10      A.  Yes, I suppose that's right.  But that's

11 really not the issue for the regulator in those

12 circumstances.

13      Q.  Right.  It would still be -- that conduct

14 would still involve harm to the regulatory process,

15 would it not?

16      A.  It's possible, but I would need to know more

17 about what the context was, what the request was and

18 what was going on.

19      Q.  Under what circumstances in that Jones to

20 Smith memo example I just gave you would it not involve

21 harm to the process?

22      A.  I'd like to think about that a little bit, but

23 one example that comes to mind would be privileged

24 materials that sometimes comes up in a request between

25 regulators and companies that the company claims
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 1 privilege.

 2      Q.  Just to make it easy, let's assume, then, that

 3 that Jones to Smith, there is no colorable privilege

 4 claim with respect to the Jones to Smith e-mail.  Are

 5 there any circumstances now under which it would not

 6 involve harm to the regulatory process for the company

 7 to say no?

 8      MR. VELKEI:  Incomplete hypothetical.

 9      THE COURT:  Overruled.

10      THE WITNESS:  I would really have to think about

11 what possible circumstances there might be because a

12 regulator is going to be concerned if there is an

13 outright refusal to produce something, assuming it's

14 something that the regulator actually has a right to

15 see.  So are there any circumstances?  I really would

16 need to give that some thought.

17      MR. STRUMWASSER:  Q.  Okay.  Well, would you be

18 satisfied to say, then, that at the moment you cannot

19 identify any circumstance under which that would not

20 involve harm to the regulatory process?

21      A.  Could I have that read back, please?

22      THE COURT:  Sure.

23          (Record read)

24      MR. VELKEI:  I feel like it's been asked and

25 answered, your Honor.  She said "I'd have to think



25096

 1 about it" in the abstract, so I don't know why there's

 2 the need, then, to reiterate it in a somewhat

 3 argumentative fashion.

 4      THE COURT:  Overruled.

 5      THE WITNESS:  No, I'm not willing to agree to

 6 that.  I really would need to think about that.  There

 7 may be situations where some type of refusal under some

 8 circumstances may not cause what I see as harm to the

 9 regulatory process.

10      MR. STRUMWASSER:  Q.  Okay.  New hypothetical.

11 The regulator says to the licensee, "We want all your

12 e-mails from Jones to Smith in 2006."

13          Company goes back, searches its files and

14 finds one that's particularly embarrassing and ten that

15 are not.  It hands over the ten, does not produce the

16 eleventh and does not tell the regulator it's

17 withholding eleven.  Do you have those assumptions in

18 mind?

19      A.  Yes.

20      Q.  Under those circumstances, would you agree

21 that there is harm to the process?

22      THE COURT:  So are you assuming they're all

23 relevant?

24      MR. STRUMWASSER:  Yes, they're all responsive and

25 all relevant, yes.
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 1      MR. VELKEI:  Thank you, your Honor.

 2      MR. STRUMWASSER:  Actually, I think in the

 3 examination world, relevance isn't a test per se.

 4      MR. VELKEI:  From your lips to God's ears.

 5      MR. KENT:  Two and a half years later.

 6      THE COURT:  We have some documents sitting in

 7 there.

 8      MR. STRUMWASSER:  No, I understand.  Let me be

 9 clear here.

10      MR. VELKEI:  When we ask for it, it's different.

11      MR. STRUMWASSER:  Relevance is an issue in this

12 hearing.

13      THE COURT:  Yes.

14      MR. STRUMWASSER:  But the Insurance Commissioner,

15 every insurance commissioner, I think, has kind of

16 plenary authority over the information that is held by

17 an insurer.  And I don't think that the Department is

18 required to show relevance to anything in particular

19 when it asks for documents from its licensee.

20          But just to avoid any residual question about

21 this, let us assume that all eleven documents were

22 documents that the regulator was entitled to see.

23      MR. VELKEI:  So we're not going to assume that

24 they're relevant?

25      THE COURT:  He said he'll assume that they're
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 1 relevant.

 2          Right?

 3      MR. STRUMWASSER:  Yes.

 4      MR. VELKEI:  Okay.  Thank you.

 5      THE WITNESS:  First -- I'm sorry.  Could I have

 6 the question back so I know whether I'm answering yes

 7 or no?

 8      THE COURT:  Sure.

 9          (Record read)

10      MR. STRUMWASSER:  Q.  Do you have the hypothetical

11 in mind?

12      A.  Yes, I have the hypothetical in mind.

13      THE COURT:  That they have ten things that they're

14 turning over and one that they're not going to turn

15 over because it's embarrassing.

16      MR. STRUMWASSER:  Exactly.  Thank you, your Honor.

17      THE WITNESS:  You know, the answer is possibly,

18 yes, there could be.  But again, that's going to depend

19 on the context, what those e-mails were about, what the

20 issue was.  But as a general rule, if a regulator asks

21 for all of something and the insurance company doesn't

22 produce all of something for whatever reason, it would

23 be reasonable to expect the company to explain what

24 wasn't being produced.

25      MR. STRUMWASSER:  Q.  Would it be reasonable to
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 1 view the company's failure to produce all those

 2 documents as involving harm to the regulatory process?

 3      MR. VELKEI:  Asked and answered.

 4      THE COURT:  I'll allow it.

 5      THE WITNESS:  Yes, it's possible.  And I'm also

 6 reading into your question, though, that that failure

 7 was intentional and deliberate and so --

 8      MR. STRUMWASSER:  Q.  Oh, yes, that was the --

 9      A.  So if that's the case, you know, it's

10 potentially some harm.  And when I say "harm," in that

11 it doesn't provide the regulator with the information

12 they've asked for, so they don't have the complete

13 information.  So that may -- could have some effect on

14 how they proceed next.

15          You know, without more, I can't say that

16 that's anything terribly disturbing, but it would

17 certainly cause some concern.

18      Q.  And just to make sure we're all on the same

19 page here, that 10 documents out of 11, the company

20 knew it; the compliance staff had the 11th in their

21 hand; they looked at it and said, "Oh, my god, this is

22 embarrassing.  I don't want to give it to the

23 Department."

24          And my understanding of your previous answer

25 is that -- and they don't give it to the Department.
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 1 My understanding of your previous answer is that that

 2 could involve harm to the regulatory process, but you

 3 are not prepared categorically to say that it does.

 4      A.  Yes, because it's dependant on the facts.  And

 5 I'm also presuming under the circumstances that there

 6 was a specific request for those specific documents,

 7 which I distinguish from a more general request and the

 8 company produces information responsive and may or may

 9 not have given the regulator every scrap of paper that

10 had anything to do with the topic.  There is a

11 difference.

12      Q.  There is a further distinction here.  Let's

13 say that that 11th document was indeed embarrassing,

14 but it turns out that it would not have altered the

15 Department's course in its investigation.

16          So what we have is the licensee intentionally

17 withholding a responsive document that it turns out

18 would not have altered the Department's behavior.  Do

19 you have that assumption in mind?

20      A.  Yes.

21      Q.  Are you prepared to say categorically that

22 that would or would not inflict harm to the regulatory

23 process?

24      A.  No.  As I explained before, to a large extent,

25 this depends on the facts and the circumstances, what's
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 1 being looked at, what the context is for the

 2 Department.

 3          If it wouldn't have changed the outcome, then

 4 clearly it wasn't as significant as perhaps something

 5 else could have been.  But -- so it's -- so I wouldn't

 6 say that categorically one way or the other.  But I

 7 would want to know what the context was.

 8      Q.  Ms. Stead, I understood you to have said

 9 previously that, as a regulator, you expected candor

10 from the companies that you regulate.

11      MR. VELKEI:  Is that a question?

12      MR. STRUMWASSER:  Yeah.

13      Q.  Am I correct?

14      A.  I'm sorry.

15      Q.  It is your expectation when you are a

16 regulator of candor from the insurance companies you

17 regulate, right?

18      A.  Yes.  Generally you expect the companies to

19 respond -- you know, to be honest in their responses

20 and to be forthright.

21      Q.  And if in fact a company is not being candid

22 with you, it's withholding information, that would --

23 that would cause you to have less confidence in the

24 company and in its candor in dealing with you, correct?

25      MR. VELKEI:  Objection, vague.  Meaning, if that



25102

 1 were discovered, it would cause the Department to have

 2 less confidence?

 3      MR. STRUMWASSER:  Q.  The possibility of it.  To

 4 the extent you come to believe that a company is not

 5 being candid with you, that would cause harm to the

 6 regulatory process independent of the information

 7 contained in any documents that were withheld, correct?

 8      MR. VELKEI:  Your Honor, would it be okay just to

 9 have that read back?

10      THE COURT:  I don't know what could be read back.

11      MR. STRUMWASSER:  I'll be glad to strike.

12      Q.  If you came to suspect that a regulated entity

13 was in fact not presenting you with all the information

14 you were asking for and was not being candid, that

15 would inflict harm to the regulatory process

16 independent of the information in any document that was

17 withheld, correct?

18      A.  Actually, under those facts, probably not

19 because, if I'm in the middle of something and I'm

20 already suspecting that I'm not getting information,

21 then I have some other means to deal with that.

22      Q.  Okay.  So if you're investigating an unlawful

23 claim denial, then the fact that the company is not

24 being candid to you in its responses to your inquiries

25 about the claim denial would not involve harm to the
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 1 regulatory process in your view?

 2      A.  I'm not sure.  And I need to explain.  When

 3 you're using the term "candor," you know, I have my

 4 sense of what that means.  I really don't know how

 5 you're using that as context or what type of

 6 information they're not being candid about.  If I knew

 7 that, it would be a little easier, I think, to answer.

 8      Q.  The only thing I need for you to know about

 9 the type of information that they're not being candid

10 about is it's information within the regulatory purview

11 of the Insurance Department.

12      MR. VELKEI:  Well, where's -- where is the

13 question?

14      MR. STRUMWASSER:  It's the pending question.  If

15 you'd like, we can go back and have it read.

16      THE COURT:  Sure.

17          (Record read)

18      MR. VELKEI:  Then it was answered, your Honor.

19 She said, "I'm not sure I need to explain, and here's

20 my explanation."

21      THE COURT:  No.  She asked something.  He answered

22 her.  So now, in that context, there's not been an

23 answer yet.

24      THE WITNESS:  It's possible, depending on what the

25 information is that's not being provided or -- it's
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 1 possible.  But regulators have a lot of tools to get

 2 information from companies that they suspect that they

 3 aren't getting the full story.

 4      MR. STRUMWASSER:  Q.  If in fact they suspect that

 5 they're not getting the full story and they're forced

 6 to use additional tools, that involves additional cost

 7 to your regulatory program, right?

 8      A.  No, not really.  Call the company in, issue a

 9 subpoena.

10      Q.  Those things take time and effort, right?

11      A.  Well, everything takes time and effort.  But

12 those are tools that regulators have at their disposal,

13 and they can certainly use them.

14      Q.  Hypothetical Company A and Company B.

15  Company A is being examined, and the Department gives

16 them five questions.  And Company A responds with five

17 answers that are responsive to the questions.

18          Do you have that in mind?

19      A.  Yes.

20      Q.  Company B gets exactly the same five

21 questions, and they respond to three of them and don't

22 answer 4 and 5.  All right?  The Department has to go

23 back to Company B and obtain additional information in

24 order to get the information.  Does that involve a harm

25 to the regulatory process?
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 1      A.  No, I don't see it as harm to the whole

 2 process.

 3      Q.  Your report says that PacifiCare never refused

 4 to undertake the conduct requested and took issues

 5 seriously, correct?

 6      A.  I'm just trying to find the page in the

 7 report.

 8      THE COURT:  I think we're still at Page 13, right?

 9      THE WITNESS:  I'm sorry.  Could you point me to

10 that place in the report?

11      MR. STRUMWASSER:  Q.  Page 11, the second full

12 paragraph, actually.

13      A.  Yes, that's what I said.  That was based on

14 testimony from the staff.

15      Q.  Based on what?

16      A.  Testimony from the staff.

17      Q.  Do you know whose staff, which staff?

18      A.  I believe there's testimony from at least one

19 of the market conduct examiners and someone who handled

20 the complaint.

21      Q.  Let's talk about the complaint first.  Was it

22 Nicoleta Smith?

23      A.  I'm not sure.

24      Q.  Do you recall reviewing the testimony of

25 Coleen Vandepas, the examiner?
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 1      A.  Yes, I read her testimony.

 2      Q.  Do you recall her testifying that the company

 3 was less forthcoming than the typical licensee?

 4      A.  No, I don't recall that.

 5      Q.  Do you recall her testifying that the company

 6 failed to respond to inquiries she submitted?

 7      A.  No, I don't recall that.

 8      Q.  Do you recall Ms. Smith testifying that her

 9 contact person at the company was not very helpful?

10      A.  No.  My recollection was there was testimony

11 that -- from those staff that the company provided

12 information, was responsive, and took issues seriously

13 and brought information to the Department's attention.

14      Q.  You don't recall any testimony by Ms. Smith

15 that the person who was the contact person at the

16 company did not have an understanding of claims

17 processing and was not able to answer her questions?

18      A.  No, I don't recall that.

19      Q.  Did you read all of Ms. Smith's testimony or

20 just the cross or some subset of it?

21      A.  It was a while ago, but I believe I read all

22 of it.

23      Q.  Do you recall Ms. Smith testifying that

24 PacifiCare was terms of -- was responsive in terms of

25 its willingness to have meetings but that the meetings
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 1 did not result in substantive issues raised by the

 2 Department coming out of consumer complaints?

 3      A.  No, I don't recall that testimony, and a lot

 4 of the documentation from those meetings suggested

 5 there was a lot of substance, a lot of issues being

 6 discussed.  And that's based on the agenda and some of

 7 the information that the company provided in support of

 8 or for use at those meetings.

 9      Q.  The agenda will tell you what topics were

10 discussed.  The agenda won't tell you whether there was

11 resolution of those issues, right?

12      A.  Right, except there are e-mails back and forth

13 between the company and the staff discussing what was

14 discussed at the meeting.  And there have been

15 documents about information and -- that the company

16 provided at some of those meetings for the benefit of

17 the Department.

18      Q.  Do you recall Ms. Smith testifying that, based

19 on her decade of experience in compliance work, she

20 believed that PacifiCare accomplished its corrective

21 action process more slowly than other health insurers?

22      A.  No, I don't recall her saying that.

23      Q.  Do you recall her testifying that she found

24 that new issues kept cropping up while old issues

25 remained unresolved?
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 1      A.  I don't recall.

 2      Q.  Do you recall an inquiry from the market

 3 conduct people to PacifiCare regarding the reasons for

 4 the turnover of personnel at PacifiCare, specifically

 5 the turnover of claims processors?

 6      A.  I don't -- I don't recall.

 7      MR. STRUMWASSER:  May I show the witness a copy of

 8 363 in evidence, your Honor?

 9      THE WITNESS:  Okay.

10      MR. STRUMWASSER:  Q.  Had you seen this exhibit

11 before?

12      A.  I've seen the e-mail chain.  I don't recall

13 whether I saw the attachment or not.

14      Q.  As you went through the materials you went

15 through, did you maintain any list of what you did look

16 at?

17      A.  Separate list of each document, no.

18      Q.  So is it fair to say it would be impossible

19 for you to reconstruct the information about what

20 documents you looked at?

21      MR. VELKEI:  And that would call for

22 attorney-client privilege.  That's been the position of

23 the Department that what documents were specifically

24 shown to her and --

25      THE COURT:  Short of having to resort to
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 1 attorney-client privilege, could you reconstruct the

 2 document --

 3      MR. STRUMWASSER:  The pending question is whether

 4 she could.  It's not asking about the substance.

 5      MR. VELKEI:  Well, but the Judge is trying to be

 6 sensitive to this issue.

 7      THE COURT:  I don't want her to answer in

 8 relationship to attorney-client privilege.

 9          Other than that, could you reconstruct what

10 you looked at?

11      THE WITNESS:  No, not completely without getting

12 into privileged information, no.

13      MR. VELKEI:  Thank you, your Honor.

14      MR. STRUMWASSER:  Q.  On Page 1 of 363, the

15 July 29 e-mail from Lois Norket, she -- do you know who

16 Ms. Norket is?

17      A.  I know she was with PacifiCare.

18      Q.  Do you know anything about the capacity she

19 was in?

20      A.  I thought she was in the claims area, but I

21 couldn't tell you exactly what she did.

22      Q.  And do you know who Francis Orejudos was?

23 That is a "was."

24      A.  Yes, I believe he was the person that was the

25 exam coordinator for the company in market conduct
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 1 examination.

 2      Q.  In regulatory compliance?

 3      A.  Yes, I believe that's where he was.

 4      Q.  And he's forwarding a question from the

 5 Department, correct?

 6      A.  Yes.  The July 27th e-mail?

 7      Q.  Yes, right.

 8      A.  Yes.

 9      Q.  And his question asks for an explanation of

10 monthly changes in staffing or caseload during the

11 review period with respect to the claims processing

12 staff, right?

13      MR. VELKEI:  Misstates the document.  The question

14 from the CDI is reflected on the bottom of that first

15 page.

16          I'm sorry, forgive me.  I apologize.  Let me

17 withdraw that.

18      MR. STRUMWASSER:  Q.  Do you have the question in

19 mind?

20      A.  Yes.  I mean, what I see in this e-mail from

21 him is -- he appears to be reciting a question from the

22 Department that the company is going to answer.

23      Q.  Right.  And Ms. Norket responds on July 29.

24 And the third paragraph lists as one of the

25 contributing factors "dissatisfaction with benefits and
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 1 overtime."  Do you see that?

 2      A.  Yes.

 3      Q.  And then she says in parentheses, "(Probably

 4 don't want to mention this, but it is the biggest

 5 reason for turnover.)"  Do you see that?

 6      A.  I do.

 7      Q.  And Mr. Orejudos responds on the 30th and

 8 says, "Thanks Lois.  I think it is safe to indicate all

 9 the reasons you mentioned except, as you say, the

10 second one regarding dissatisfaction with benefits and

11 overtime."  Do you see that?

12      A.  Yes.

13      Q.  And then Ms. Norket responds, "I'm also

14 attaching a copy of the latest attrition report so you

15 can choose what you think is best.  Of course none of

16 it is pretty."  Do you see that?

17      A.  Yes.

18      Q.  Ms. Stead, does this e-mail chain reflect a

19 degree of candor with the regulator that you would

20 expect as a regulator?

21      A.  My answer is I don't see a lack of candor in

22 responding to the Department's request.

23      Q.  But you see a lack of candor in something

24 else?

25      A.  No.  There are certain questions being asked.



25112

 1 And I don't see anything in this e-mail chain that

 2 tells me the company did not respond to those

 3 questions.

 4      Q.  So there's nothing in this e-mail chain that

 5 concerns you as a regulator?

 6      A.  Not in the context -- no, not in the context

 7 of responding to this question from CDI, if this is in

 8 fact the question that was being asked.  I don't

 9 actually see the final answer, so I suppose it would

10 depend on what the final answer was.

11      Q.  I'd like you to assume that the final answer

12 did not indicate the dissatisfaction with benefits and

13 overtime.  Do you have that assumption in mind?

14      A.  Okay.

15      Q.  You said you'd like to see that that's what

16 happened.  What does that do for your answer about

17 whether you were dissatisfied with this response?

18      A.  It doesn't change it.  When I look at the

19 question from the Department, they're asking specific

20 things -- the number of claims processed, there's some

21 other things, average number years of experience.

22          But the issue with the benefits and overtime,

23 as I read this, as a reason that some people may not be

24 with the company anymore, I don't see the inquiry from

25 the Department asking for reasons why those people
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 1 aren't anymore.  It seems to me that the question from

 2 the Department is focused on the number of people, the

 3 experience, average caseload, those types of things.

 4      Q.  So those would be responsive, those facts

 5 would be responsive, but dissatisfaction with benefits

 6 and overtime would not?

 7      A.  Yes.  I don't see where the Department has

 8 asked for reasons that people have left or the reasons

 9 staffing may have changed.

10      Q.  Let's look at Mr. Orejudos' July 27 e-mail.

11 The CDI Question No. 3, "A list of company personnel

12 who processed claims during the review period.  Explain

13 monthly changes in staffing or caseload during the

14 review period."  Do you see that sentence?

15      A.  Yes.

16      Q.  You don't think that dissatisfaction with

17 benefits and overtime is an explanation of monthly

18 changes in staffing or caseload?

19      A.  No.  When I read this, I read this as meaning,

20 you know, changes in staffing levels, personnel,

21 caseload changes.  Not why did somebody leave their

22 job.

23      Q.  New hypothetical.  Department of Insurance is

24 getting -- seeing an increase in complaints about

25 mispaid claims from both consumers and providers.  And
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 1 it inquires of the company about it.  And I'd like you

 2 to assume that the company knew that the increase in

 3 complaints was the result of changes that the company

 4 had implemented in the process of maintaining provider

 5 data in the claims database and had, two months

 6 earlier, conducted a full-day meeting internally to

 7 analyze what was causing the problems.

 8          Do you have that assumption in mind?

 9      A.  I think so.

10      Q.  But when the Department asked, the company was

11 vague about the answer and did not disclose the results

12 of the full-day meeting.  Do you have that assumption

13 in mind?

14      A.  Yes.

15      Q.  Would it concern you that the company had,

16 under those assumptions, had been gathering data

17 internally about what was causing these mispaid claims

18 but withheld that information in its response to the

19 regulator?

20      A.  May I have that read back?  I may have lost

21 the first part.

22      THE COURT:  Certainly.

23          (Record read)

24      THE WITNESS:  It's possible.  It's a little bit

25 difficult to give a yes or no without knowing more
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 1 about the nature of the inquiry and what this vague

 2 answer was.  The regulator is not going to expect the

 3 company to necessarily divulge each and every step they

 4 took to analyze issues and to get to the bottom of

 5 things.

 6          But you would expect enough information that

 7 you understand where the company is on that, and you

 8 hope that the company understands what the problem is.

 9 But every little detail that they -- that they know or

10 every step that they take to analyze the process, I

11 wouldn't expect them to turn over all of that.

12      MR. STRUMWASSER:  Q.  Do you know what a -- I'm

13 sorry.  Are you finished?

14      A.  I'm finished.

15      Q.  Do you know what the term "deep dive" means as

16 it's been used in this record?

17      A.  No.

18      Q.  I want you to assume that a deep dive is a

19 meeting of responsible persons within the company

20 seeking to get an understanding of operational problems

21 and an identification of root causes.  Do you have that

22 in mind?

23      A.  Okay.

24      Q.  If there are problems with the company's

25 operation for which the company has conducted a deep
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 1 dive and identified root causes, the Department of

 2 Insurance inquires about those same problems and the

 3 company does not disclose the root causes that it had

 4 discovered in its deep dive, does that reflect a lack

 5 of candor that you would expect from an insurer?

 6      A.  Again, it's possible.  But, again, it's going

 7 to depend on what is going on at the Department, what

 8 the issues are.  Are we talking about just business

 9 operations at the company?  Are we talking about

10 compliance issues?  I mean, there's a lot going on in

11 that question that makes it difficult for me to just

12 say yes or no.

13      Q.  Just to refresh your recollection, the

14 assumption was that the Department was following up on

15 an uptick in complaints that it was receiving about

16 mispaid claims.  Does that help get an answer to my

17 question?

18      MR. VELKEI:  Your Honor, I'm going to object as

19 vague.  There's been a whole series of these questions

20 where the witness said, "I'd need the specific

21 context."

22          It does appear the Department has something

23 specific in mind, and it would be more efficient and

24 easier for the witness if there are specific pieces of

25 evidence in the record that they contend show a lack of
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 1 candor as opposed to these vague hypotheticals that are

 2 missing a lot of information.

 3      THE COURT:  Overruled.

 4      THE WITNESS:  You know, as I said, it really

 5 depends on what's going on.  It also depends on the

 6 nature of the inquiry that the Department made and what

 7 information they were requesting.

 8      MR. STRUMWASSER:  Q.  Under the assumptions I gave

 9 you, am I correct that you cannot categorically say

10 that the company's response did or did not inflict harm

11 to the regulatory process?

12      A.  Correct.  I can't say that without knowing

13 more about that situation.

14      Q.  Now, you do address in your direct and in your

15 report the question of whether PacifiCare concealed

16 during the -- concealed the period during which

17 provider acknowledgment letters were not being sent.

18 Do you recall that testimony?

19      THE COURT:  It's not testimony; it's in her

20 report, you mean?  Are you talking about her testimony

21 or her report?

22      MR. STRUMWASSER:  I'll start with the report.

23 Thank you, your Honor.

24      Q.  Do you recall that passage in your report?

25 It's on Page 13, the second full paragraph.
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 1      A.  Yes, I see that language.

 2      Q.  And it's your opinion that the record reflects

 3 general confusion around the issue, not an effort to

 4 mislead.  That's your conclusion, right?

 5      A.  Yes, with respect to acknowledgment letters

 6 and that issue, when I look at what was going on, it's

 7 clear to me that there was confusion on the company's

 8 part about provider acknowledgment letters and member

 9 acknowledgment letters.

10          It also appears to me that the Department was

11 a bit confused about what that law required and some of

12 the circumstances, for example, electronic claims for

13 which the statute says -- and the Department later

14 agreed -- provider letters were not required.  So, yes,

15 when I look at that whole issue, I see mistakes on

16 either side.

17      Q.  You see mistakes, but you don't--

18      MR. VELKEI:  Excuse me, sir.

19      THE WITNESS:  -- and confusion.

20      MR. VELKEI:  What is so funny about interrupting

21 the witness repeatedly?

22      THE COURT:  All right.  Mr. Velkei.

23      MR. VELKEI:  Your Honor, it's been happening

24 constantly.  And now they're laughing because I get

25 annoyed?



25119

 1      THE COURT:  What difference does it make?

 2      MR. VELKEI:  Because it's distracting to the

 3 witness, and it's personally distracting to me.  Talk

 4 about harm to the process.

 5      THE COURT:  Let's take a break, 15 minutes.

 6          (Recess taken from 2:24 to 2:44)

 7      THE COURT:  We will go back on the record.

 8      MR. STRUMWASSER:  Q.  Ms. Stead, I understood your

 9 last answer about what you referred to as confusion or

10 mistakes.

11      MR. VELKEI:  Your Honor, excuse me.  Could we

12 actually just see if she was finished because I don't

13 believe she was.  And perhaps if she was not, she could

14 finish her answer.

15      THE COURT:  Are you finished with your answer or

16 can you possibly even remember if you were?

17      THE WITNESS:  I don't remember.

18      THE COURT:  So maybe we can -- is your question

19 now based on that previous answer?

20      MR. STRUMWASSER:  No.

21      THE COURT:  Let's go on, then.

22      MR. VELKEI:  Thank you.

23      MR. STRUMWASSER:  Q.  So I just want to get clear,

24 to the extent that PacifiCare gave CDI incorrect

25 information about the extent of its noncompliance with
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 1 the acknowledgment statute and regulation and that

 2 incorrect information was given not because of

 3 confusion, not because of a mistake on anybody's part,

 4 but was a willful intent to mislead the Department,

 5 would you believe that that would represent harm to the

 6 process?

 7      A.  Is that a hypothetical?

 8      Q.  Yeah.

 9      A.  The answer, again, is possibly.  You know, an

10 intentionally misleading, wrongful answer, basically a

11 lie, done to mislead or deceive the regulator could

12 have the effect of obstructing the whole examination

13 process.

14          Having said that, you know, there are times in

15 my experience that companies get the answers wrong

16 sometimes.  I've seen it.  I've had to deal with it in

17 the course of examinations.

18          So when I talk about regulatory -- harm to the

19 regulatory process, I'm really talking about something

20 more serious, really more serious.  And you know, one

21 example that comes to mind from something I've -- was

22 familiar with at the Department when I was there was an

23 insurance company whose financial statements were,

24 let's say, inaccurate.

25          It got discovered on examination, and the
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 1 company ends up insolvent, and the Department ends up

 2 having to retain further accountants to go over those

 3 books and then the whole mess with the insolvency.

 4 That, to me, is harm to the regulatory process.

 5          There was indications to me in that case that

 6 there was an intent to deceive the regulator.  That's

 7 the kind of thing I see as harm to the regulatory

 8 process.

 9      Q.  I want to make sure I understand the lower

10 bound of harm to the regulatory process.  I understand

11 the more terrible facts we get, the easier it is to

12 see; and we've got an insolvency, and the sky is

13 falling.  I understand that.

14          I'd like to know whether you are prepared to

15 say, just as a categorical matter, that a licensee that

16 intentionally misleads the Department of Insurance

17 necessarily inflicts harm to the regulatory process.

18      A.  Categorically, no, I can't answer that way.

19 It really depends on the context of what's going on.  I

20 mean, even if there's a wrong answer given, there can

21 be ways that a regulator can deal with that.

22      Q.  Ms. Stead, are you aware that, when CDI

23 initially asked for the dates that acknowledgment

24 letters were sent for claims received during the market

25 conduct period, the company responded that those dates
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 1 were available but would have to be manually queried on

 2 an individual basis?

 3      A.  Yes, if you're talking about the data call at

 4 the beginning of the examination.

 5      Q.  Yes.  You were aware of that?

 6      A.  Yes.

 7      Q.  And are you aware also that, in October of

 8 '07, the company told CDI that the printing vendor had

 9 failed to print acknowledgement letters beginning in

10 July of '06 but that, as of February '07, this issue

11 had been fixed?  Were you aware of that?

12      A.  Yes.

13      Q.  And were you aware that in January of 2009

14 Ms. Norket testified in this hearing that the problem

15 had in fact been fixed and acknowledgement letters were

16 sent out, provider acknowledgment letters were being

17 sent out in February of '07?  Were you aware of that?

18      MR. VELKEI:  Misstates the record.

19      THE COURT:  Overruled.

20      THE WITNESS:  No, I don't believe I saw her

21 testimony.

22      MR. STRUMWASSER:  Q.  I'd like you to assume that

23 that is the case, that she so testified, that she was

24 asked:

25                         "As far as you know, were
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 1                    acknowledgment letters sent

 2                    out in February of '07?"

 3                          Answer:  "That was the

 4                    understanding that I had."

 5          I would like now to show the witness Exhibit

 6 729 in evidence.

 7      THE COURT:  She doesn't indicate in her testimony

 8 whether they are provider acknowledgement letters or

 9 member acknowledgement letters?

10      MR. STRUMWASSER:  Yes.  In January of 2009, the

11 testimony was without distinction.

12      MR. VELKEI:  I'm assuming you mean 2010?

13      MR. STRUMWASSER:  2010, thank you.  I stand

14 corrected.

15      THE WITNESS:  Okay.

16      MR. STRUMWASSER:  Q.  Had you seen this exhibit

17 before?

18      A.  I don't recall.

19      Q.  I'd like you to assume that in February of '07

20 there were neither provider nor member acknowledgment

21 letters going out.  Do you have that assumption in

22 mind?

23      A.  Yes.  Is this a hypothetical?

24      Q.  No.  This is a representation, but you get to

25 take it as a hypothetical.  I'm responsible for making
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 1 sure it's in the record.

 2      A.  Okay.

 3      Q.  And that prior to March of '08, PLHIC did not

 4 send out acknowledgement letters to providers.  Do you

 5 have that in mind?

 6      A.  Okay.

 7      Q.  Do you see anything in 729 that indicates that

 8 Ms. Norket had the understanding that provider

 9 acknowledgement letters were being sent out in February

10 of '07?

11      MR. VELKEI:  Objection, vague.

12      THE COURT:  Overruled.

13          Do you need the question again?

14      THE WITNESS:  Please.

15          ( Record read)

16      THE WITNESS:  I'm not sure I understand your

17 question.

18      THE COURT:  There's nothing here relating to

19 February '07.

20      MR. STRUMWASSER:  I'm sorry.  There's nothing

21 what?

22      THE COURT:  Relating to February '07.

23      MR. STRUMWASSER:  Q.  That's right.  This is a

24 February of '08 e-mail, right, in which Ms. Norket

25 relates in the second 2/18/08 paragraph that she had
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 1 spoken on February 18th of '08 to TriZetto, who

 2 confirmed -- do you know who TriZetto is?

 3      A.  No.

 4      Q.  They were the company that ran RIMS.  You know

 5 what RIMS was, right?

 6      A.  Yes.

 7      Q.  She spoke to TriZetto, who confirmed that

 8 provider letters would not generate as system was not

 9 set to create a letter to the provider.  Do you see

10 that?

11      A.  Yes.

12      Q.  So with the information about who TriZetto was

13 and this date, would you agree that, as of February of

14 '08 -- February 18 of '08, Ms. Norket was aware that

15 there were no provider letters going out as of that

16 date?

17      THE COURT:  So you're saying as of the date of

18 this e-mail, which was February 18th, 2008, she knew

19 that letters were not going out to the providers?

20      MR. STRUMWASSER:  That's right.

21      THE COURT:  All right.

22      THE WITNESS:  Yes, it appears that she, at least

23 as of that date, was given information that provider

24 letters were not being generated by the system.

25      MR. STRUMWASSER:  Q.  Right.  And it's not in here
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 1 from this, and I don't have the documentation for you

 2 here, but I will represent to you that the evidence is

 3 that member letters were also not going out until after

 4 February of 2007.  Do you have that representation in

 5 mind?

 6      MR. VELKEI:  Can we make it an assumption so we

 7 don't have to get into an argument about it?

 8      MR. STRUMWASSER:  Sure.

 9      MR. VELKEI:  Thank you.

10      THE WITNESS:  Yes.

11      MR. STRUMWASSER:  Q.  Under those circumstances,

12 would you as a regulator be concerned about Ms. Norket

13 testifying in this hearing in 2010 that acknowledgement

14 letters were being sent out beginning in February 2007?

15      MR. VELKEI:  And again, your Honor, we do not

16 agree that Ms. Norket offered that testimony.  I've not

17 seen anything yet that establishes that.  So subject to

18 that assumes facts not in evidence, if perhaps the

19 examiner wants to ask her to assume that in fact she

20 testified that way, I think that's the fair way to

21 approach this, given the state of the record.

22      THE COURT:  He agreed to that.  Overruled.

23          Can you read the question back.

24          (Record read)

25      THE WITNESS:  If I understand your question,
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 1 you're asking me whether I should be concerned as a

 2 regulator that in this hearing that's what Ms. Norket

 3 testified about?

 4      MR. STRUMWASSER:  Q.  Yes, that's the substance of

 5 her testimony.

 6      A.  My answer is I'm not sure how concerned I

 7 would be because at that time, February of 2008, it's

 8 my understanding that the company was fully aware of

 9 what was happening, not happening.  And whether

10 Ms. Norket actually understood it, you know, I don't

11 know.

12      Q.  So you're saying that Ms. Norket might not

13 have actually known, but the company was fully aware of

14 what was happening; that's your testimony?

15      A.  Yes.  My understanding is, by February of

16 2008, the company was aware of the acknowledgment

17 letter issue.  It cleared up the confusion from the

18 previous fall.  What Ms. Lois Norket actually knew or

19 when she knew it, I don't know.

20      Q.  So you don't infer from 729 that Ms. Norket

21 knew that acknowledgment letters were not going out?

22      A.  When she testified?

23      Q.  No.

24      A.  At what time?

25      Q.  In February of '08, she is relating her call
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 1 to TriZetto that confirmed that the letters were not

 2 going out.  Do you see that?

 3      A.  Yes.

 4      Q.  In January of 2010, she testified that

 5 letters -- acknowledgment letters were going out in

 6 February of '07.  Do you have that assumption in mind?

 7      A.  Okay.

 8      Q.  So the only way Ms. Norket -- would you agree

 9 the only way Ms. Norket would not have known in January

10 of 2010 that acknowledgment letters were not going out

11 in February of '07 is if she had seen this and then

12 forgotten it, right?

13      MR. VELKEI:  Calls for speculation.  I'm not sure

14 what the relevance is, your Honor, either.  The witness

15 testified that the company made clear to the Department

16 in March of 2008 what the confusion was and clarified

17 it.  If Ms. Norket continued to be confused at the time

18 of the hearing -- which we don't agree with -- I think

19 the witness says she doesn't think it's relevant and

20 answered the question it wouldn't necessarily trouble

21 her, given the disclosures of the company.

22      THE COURT:  Overruled.  But I think it's a little

23 confusing.

24      MR. STRUMWASSER:  Okay.

25      THE COURT:  You want to ask it again?
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 1      MR. STRUMWASSER:  Sure.

 2      THE COURT:  Because TriZetto confirmed that

 3 provider letters didn't go out.

 4      MR. STRUMWASSER:  That's right, that provider

 5 letters weren't going out.

 6      THE COURT:  All right.

 7      MR. STRUMWASSER:  Q.  And so would you agree that

 8 Ms. Norket necessarily knew in February of '08 that

 9 provider letters were not going out in February of '07?

10      MR. VELKEI:  Calls for speculation.

11      THE COURT:  Overruled.

12      THE WITNESS:  You know, I don't know.  The

13 reference to February 18th, '08 in the body of this

14 e-mail, I read that as meaning at that time.

15          And I think you're asking me to infer from

16 that that they weren't going out before '07.  I think

17 that issue has been cleared up.

18          And again, what Ms. Norket, as one individual

19 employee of the company, knew or didn't know or whether

20 she was confused or not, I really don't know.

21      MR. STRUMWASSER:  Q.  Okay.  I -- do you see the

22 reference on the first paragraph under the name --

23 under the salutation, "Lori" -- "I contacted Jenny B.

24 Cheng about the project in 2004"?

25      A.  Yes.
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 1      Q.  And she says that -- what their intent was in

 2 setting up the acknowledgment letters?

 3      A.  Yes.

 4      Q.  So you don't read that to indicate that at,

 5 least since 2004, the acknowledgement letters hadn't

 6 been going out?

 7      THE COURT:  To providers.

 8      MR. STRUMWASSER:  To providers.  Thank you, your

 9 Honor.

10      THE WITNESS:  I'm sorry.  This paragraph says the

11 intent was to create an acknowledgement letter.  I

12 don't know, reading this, whether this is related to

13 acknowledgment letters in California or for another

14 state in which PacifiCare does business.  I can't tell

15 from this context, from this letter.

16      MR. STRUMWASSER:  Q.  Ms. Stead, you said a moment

17 ago that you don't know what Ms. Norket knew but that

18 the company knew when the acknowledgment letters went

19 out, correct, by the time she testified?

20      A.  You mean by the time she testified in 2010?

21      Q.  Yes, the company knew when the acknowledgment

22 letters had in fact started to go out?

23      A.  Yes.  I think they cleared that up with the

24 Department in March of 2008.

25      Q.  Given that the company knew in 2010, would you
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 1 as a regulator have any concern about the company

 2 sponsoring testimony from its employee that the

 3 acknowledgment letters were going out in February of

 4 '07?

 5      MR. VELKEI:  Asked and answered, assumes facts not

 6 in evidence, incomplete hypothetical.

 7          If there is this testimony, your Honor, why

 8 won't the examiner just show it to the witness?  And

 9 what is the relevance to this particular witness

10 whether Ms. Norket told an untruth on the stand?

11          This is the first we're hearing of that.  And

12 obviously we have no knowledge that would suggest or

13 support that.  So I just don't understand where this

14 line of questioning is going.

15      THE COURT:  Can your repeat the question for me.

16          (Record read)

17      THE COURT:  I'm going to allow it.  So you're

18 saying that the company knew in 2010 that the provider

19 letters hadn't gone out?

20      MR. STRUMWASSER:  That the provider letters

21 weren't going out in 2007 when their witness testified

22 that it was.

23      MR. VELKEI:  But they're also -- there's also the

24 statement, your Honor, that we -- that the company was

25 somehow sponsoring Ms. Norket to tell an untruth.  I
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 1 don't know where that's coming from.  And they haven't

 2 established, one, that she did in fact say that or what

 3 the context was.

 4          And now they're trying to get Ms. Stead to buy

 5 into the concept that the company sponsored Ms. Norket

 6 to make these untruths.  That really is pretty far

 7 afield and not supported by the record.

 8      MR. STRUMWASSER:  I'll clarify.  Ms. Norket

 9 testified here as a representative of the respondent.

10      MR. VELKEI:  Ms. Norket was called here by the

11 Department.

12      MR. STRUMWASSER:  As a witness.

13      MR. VELKEI:  We didn't sponsor anything.  We were

14 asked to bring Ms. Norket.  We did.  Ms. Norket, to the

15 best of my knowledge and to everybody on this team,

16 spoke truthfully to the best of her recollection and

17 knowledge.

18          This is the first we're hearing that there's

19 any issue around her testimony.  But to then

20 characterize it as the company sponsored her to tell an

21 untruth is a real leap, your Honor.

22      THE COURT:  So this is -- well, can you read the

23 question back.

24      MR. STRUMWASSER:  Before we do that, your Honor.

25      THE COURT:  Yes, okay.
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 1      MR. STRUMWASSER:  Since Mr. Velkei says it's the

 2 first he's heard about it, if you look at Page 122 of

 3 Mr. Cignarale's testimony, he quotes this testimony.

 4 He -- rather, the passage is quoted to him as an

 5 assumption.

 6      THE COURT:  Okay.  Do you want to repeat the

 7 question now with that information.

 8      MR. STRUMWASSER:  Sure.

 9      Q.  Ms. Stead, have you looked at the passage on

10 122?

11      A.  I just need a minute, please.

12      MR. VELKEI:  Your Honor, I just want to note for

13 the record that the passage quoted and the assumptions

14 by Mr. Cignarale make no reference to provider

15 anything.

16                         "As far as you know, were

17                    acknowledgment letters sent out

18                    in February 2007?"

19                         "I believe Ms. Norket

20                    testified that sometime around

21                    February 2007, perhaps off by

22                    a couple of weeks, that in fact

23                    the acknowledgment letter

24                    process for members was

25                    reactivated and letters were
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 1                    sent out."

 2          There's nothing in this transcript that even

 3 mentions -- or this excerpt that mentions anything

 4 about provider acknowledgment letters.

 5          And to be clear, the final answer:

 6                         "From my understanding,

 7                    when this was identified as

 8                    an issue, they should have

 9                    started printing, being mailed

10                    in February of 2007.  That's

11                    what I was told."

12          That's what Ms. Norket is testifying to.  And

13 in fact, member acknowledgment letters began again

14 sometime shortly thereafter.

15      THE COURT:  I don't see any reference to member.

16      MR. VELKEI:  Well, there's no reference to

17 provider either, your Honor.

18      THE COURT:  I agree.

19      MR. VELKEI:  And I'm saying that the testimony is

20 that, right around that time, in February 2007, the

21 process for members was reactivated.  And they may not

22 have gone out for a week or two thereafter, but this

23 certainly does not establish, let alone even suggest,

24 that Ms. Norket is testifying unequivocally that

25 provider acknowledgment letters were being sent back in
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 1 February of 2007.

 2      THE COURT:  All right.  I'm sorry.  Could you

 3 state your question again?

 4      MR. STRUMWASSER:  Actually, I hadn't gotten to a

 5 new question since I called her attention to it.

 6      THE COURT:  Have you had a chance to look at it?

 7      THE WITNESS:  I have.

 8      MR. STRUMWASSER:  Q.  So in January of 2010,

 9 Ms. Norket is asked, when did -- whether acknowledgment

10 letters were sent out in February 2007.  Do you see

11 that?

12          And it is the case that acknowledgment letters

13 were not sent out in February of 2007.  Do you

14 understand that to be an assumption we're giving you?

15      A.  Yes.  Are we talking about provider

16 acknowledgments?

17      Q.  No acknowledgement letters went out in

18 February of 2007.

19      A.  That was the assumption you gave me, yes.

20      Q.  I guess the first question I would like to ask

21 you is, where it turns out that there were two

22 different dates for the starting of acknowledgment

23 letters -- one in roughly March of '07 and the other in

24 March of '08 -- for providers, would you expect a

25 regulatee to fully answer that there were two dates and
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 1 give them?

 2      MR. VELKEI:  Answer to what question?  Vague as to

 3 answer to what question.

 4      THE COURT:  Overruled.

 5      THE WITNESS:  That would depend on what the

 6 inquiry was.

 7      MR. STRUMWASSER:  Q.  The inquiry was were

 8 acknowledgment letters sent out in February of 2007?

 9      A.  Are you referring to the -- the excerpt of the

10 testimony that's here on Page 122?

11      A.  Yes.

12      Q.  No, not necessarily.  I mean, based on this

13 question, it just deals with acknowledgment letters in

14 general.  I read her response as saying that was the

15 understanding she had, in the past tense.  So I don't

16 even -- I'm not sure I know even what period of time at

17 which she had that understanding.

18      Q.  Okay.  So as far as you're concerned, that

19 Q and A on Page -- on Lines 5 through 7, you have no

20 concerns about the candor of the regulatee in this

21 response?

22      MR. VELKEI:  Argumentative, misstates her

23 testimony.

24      THE COURT:  Overruled.

25      THE WITNESS:  I can't -- I'm not able to answer
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 1 that yes or no because this is -- it seems to me to be

 2 taken out of context.  You're talking about her

 3 understanding at a particular period of time.  I don't

 4 know what that period of time was.

 5          So I'm just not able to answer that.

 6      MR. STRUMWASSER:  Q.  And you see the last answer

 7 in this quotation that is to the question -- there's

 8 some intervening objection stuff -- but:

 9                         "To the best of your

10                    knowledge, when was the issue

11                    of failure to send

12                    acknowledgment letters

13                    resolved?"

14          Do you see that question?

15      A.  Yes.

16      Q.  First of all, would you understand, if there

17 had been two different processes for acknowledgment

18 letters, one for members one for providers, that the

19 answer to that would necessarily be a date in which the

20 issue was resolved as to both?

21      MR. VELKEI:  Calls for speculation.  Ms. Stead's

22 understanding of that question is irrelevant to what

23 Ms. Norket understood it to mean at the time.

24      THE COURT:  Overruled.  As preliminary to an

25 understanding of what is expected by regulators, I'll
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 1 allow it.

 2      MR. STRUMWASSER:  Exactly.

 3      THE WITNESS:  There's an expectation that they

 4 answer the question.  But there needs to be context in

 5 the question.  So when you're asking me about

 6 acknowledgment letters and this little excerpt from her

 7 testimony, I don't know whether we're talking about

 8 provider or members.  If we were talking about both,

 9 then I would expect an answer on both.

10          But as I read this excerpt from her, I

11 understand her to be telling the Court what she

12 understood at the time, whatever that time was.

13      MR. STRUMWASSER:  Q.  The time of the answer?

14      MR. VELKEI:  If we have --

15      MR. STRUMWASSER:  Q.  The time of the answer, is

16 that what you mean by "at that time"?

17      A.  No.  She's talking about her understanding --

18 the understanding that she had and what she was told.

19 I don't know when she was told whatever it was or when

20 she had the understanding that she says she had at some

21 point.

22      Q.  But the understanding that would be relevant

23 in answering these questions would be her understanding

24 in 2010, when she's testifying, right?

25      MR. VELKEI:  Calls for speculation.  Depends on
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 1 the context.

 2          Do we have -- there have been a number of

 3 times, your Honor, where I've put multiple pages in

 4 front of the witness at the request of the Department.

 5 Do we have the full context, the page that goes before

 6 and after or even the full page of this particular

 7 colloquy?

 8          I mean, it is just simply -- Ms. Stead has

 9 answered as best she can, but we can go back and forth

10 about what this should have meant, did mean, would have

11 meant, what she would have said.  But frankly, without

12 more context, it's difficult to do that, if not

13 impossible.

14      THE COURT:  So, Ms. Stead, you're referring to the

15 fact that she said "that was the understanding that I

16 had," sounding like it's something in the past, not

17 "the understanding that I have"?

18      THE WITNESS:  Yes, exactly.

19      THE COURT:  Move move on, Mr. Strumwasser.

20      MR. STRUMWASSER:  Q.  Is that also your

21 understanding with respect to the answer at the bottom

22 of that block?

23      A.  Yes, she's talking about something she was

24 told presumably in the past.  I just don't know at what

25 point.
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 1      Q.  Ms. Stead, if I told you that the day before

 2 PacifiCare gave its initial response to the Department

 3 on these acknowledgment letter questions it discovered

 4 that there was a gap in the process for sending

 5 acknowledgment that meant that, in some cases,

 6 acknowledgment letters were not going to members at all

 7 and PacifiCare affirmatively decided to withhold that

 8 information from CDI, would that concern you?

 9      MR. VELKEI:  Objection, vague as to time and just

10 simply the meaning of "gave its initial response to the

11 Department on these acknowledgment letter questions."

12          There were specific referrals that were made.

13 As I recall, they were specific to provider

14 acknowledgments under 10133.66(c).  So it is vague with

15 regard to what particular initial response on these

16 acknowledgement letter questions the examiner is

17 referring to.

18      THE COURT:  You're talking about 2007?

19      MR. STRUMWASSER:  Yes, the first referral on this

20 topic in the 2007 exam.

21      MR. VELKEI:  Which, by the way, your Honor, was

22 specific to provider acknowledgment letters,

23 10133.66(c).  Are we in agreement on that, or is that

24 not the right --

25      MR. STRUMWASSER:  I'm not prepared to make any
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 1 representations about that.

 2      MR. VELKEI:  It's relevant to the question and to

 3 the answer whether the company should have talked about

 4 member acknowledgment letters if the referral was

 5 specific to provider acknowledgment letters under

 6 10133.66(c).

 7      THE COURT:  Could you read the question.

 8          (Record read)

 9      THE COURT:  I'll allow it.

10      THE WITNESS:  Yes, it would concern me if the

11 question concerned provider acknowledgement letters.

12 If the question, the inquiry, the referral concerned

13 only provider acknowledgements --

14      THE COURT:  You mean "member."

15      MR. VELKEI:  First one is member.

16      THE WITNESS:  Sorry.  Can I start that one over?

17      THE COURT:  Yes.

18      THE WITNESS:  Yes, it would concern me if inquiry

19 related to member acknowledgment letters and the

20 Department failed to -- sorry -- the company failed to

21 disclose that information.

22          If the referral or the inquiry was only about

23 provider acknowledgment letters, then as a regulator, I

24 wouldn't expect the company to provide information

25 about member acknowledgment letters.
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 1      MR. STRUMWASSER:  Showing the witness a copy of

 2 1139 in evidence.

 3      THE WITNESS:  Okay.

 4      MR. STRUMWASSER:  Q.  Have you seen this exhibit

 5 before?

 6      A.  I don't recall.  I may have.

 7      Q.  And at the first e-mail starting on the bottom

 8 of the front page, Sue Lookman is responding to

 9 Mr. Orejudos.  Do you see that?

10      A.  Yes.

11      Q.  And she is responding, "Here are my findings."

12 So she's apparently responding to an inquiry from

13 Mr. Orejudos, right?

14      A.  That's reasonable, yes.

15      Q.  And she is in fact recounting a deficiency in

16 the RIMS acknowledgment process, right?

17      A.  Yes.  I mean, she doesn't call it a

18 deficiency, but she is describing what's happened in --

19 what happens or some part of the acknowledgment process

20 for RIMS.

21      Q.  And if we look at the last -- the second page,

22 second full paragraph, she characterizes it as a gap in

23 the current process that will need to be addressed,

24 right?

25      A.  She does.  I also notice, in the first part of
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 1 that e-mail, she's talking about members.

 2      Q.  Do you know whether RIMS is responsible for

 3 provider claims?

 4      MR. VELKEI:  Objection, vague, "responsible for."

 5      THE COURT:  Overruled.

 6      THE WITNESS:  Yes, claims come in from both

 7 providers and members.  And I'm not aware of anything

 8 that said that the company processed claims on

 9 different systems depending on who sent the claim in.

10      MR. STRUMWASSER:  Q.  And you understand from this

11 or other sources that the company was depending on RIMS

12 to do the acknowledgment of those claims, right?

13      MR. VELKEI:  Misstates the document, calls for

14 speculation.

15      THE COURT:  Overruled.

16      THE WITNESS:  No, I don't know that I can infer

17 that necessarily from this e-mail.

18      MR. STRUMWASSER:  Q.  How about, "It appears that

19 we may have a gap in the current process that will need

20 to be addressed so that ack letters are sent out

21 consistently"?  You don't view that as indicating that

22 the RIMS process had to be fixed in order for

23 acknowledgment letters to be sent out consistently?

24      MR. VELKEI:  Calls for speculation.

25      THE COURT:  Overruled.
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 1      THE WITNESS:  No.  Possibly I'm not technically

 2 proficient enough to make that link.

 3      MR. STRUMWASSER:  Q.  And above Ms. Lookman's

 4 e-mail, we have Mr. Orejudos's September 19, 5:06 p.m.

 5 e-mail, "Thanks Sue for this information.  At this

 6 point I would rather not disclose the gap in our

 7 process for sending out ack letters but simply indicate

 8 that this data is not available for reporting."  Do you

 9 see that?

10      A.  Yes.

11      Q.  Then he says, "If the CDI probes further, we

12 can disclose the below information."  Do you see that?

13      A.  Yes.

14      Q.  And Ms. Lookman responds, "...sounds good to

15 me" -- "This explanation sounds good to me."  Right?

16      A.  Yes.

17      Q.  Is there anything that would trouble you as a

18 regulator about what the company is doing here?

19      A.  My answer is not necessarily.  My

20 understanding is that this is discussion about response

21 to a data request, electronic data request for a

22 specific field.  If that data request pertains to

23 provider acknowledgment dates and the discussion in the

24 e-mail below, as I understand it, refers to member

25 acknowledgements, then the information about the member
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 1 acknowledgment process, frankly, wouldn't even be

 2 responsive to the data request.

 3      Q.  I would like you to assume that this was being

 4 formulated not as a response to an electronic data

 5 request but to a referral asking for hard copy

 6 exemplars of acknowledgement letters that were going

 7 out.  Do you have that in mind?

 8      A.  Okay.

 9      Q.  Would that change your answer at all?

10      A.  No, if the request dealt with provider

11 acknowledgment.

12      Q.  What if the request didn't distinguish

13 provider and member?

14      A.  I would be surprised if the request didn't

15 make that distinction, given that we're talking about

16 two different laws.

17          But if the request was simply about all

18 acknowledgment letters and wanted hard copy examples of

19 all acknowledgment letters, including providers and

20 members, then I would have expected a company to

21 respond with both or explain what was going on, if

22 that's what the request was.

23      Q.  So if that was the request, just without

24 distinction, requesting exemplars, and they in fact do

25 not have any exemplars to give, would anything in this
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 1 Exhibit 1129 trouble you as a regulator?

 2      THE COURT:  It's 11 --

 3      MR. STRUMWASSER:  -- 39.  Thank you, your Honor.

 4      THE WITNESS:  I'm sorry.  Could you read that

 5 back, please?

 6      THE COURT:  Yes.

 7          (Record read)

 8      THE WITNESS:  It's possible, but I -- without

 9 really knowing what the request was and what the

10 response was, what's in here in and of itself doesn't

11 concern me.

12          What would concern me is what's being

13 requested and what's being answered.  This might have

14 an effect, depending on what the request was and the

15 response.  But just looking at this alone, I'm afraid I

16 can't tell you yes or no.

17      MR. STRUMWASSER:  Q.  So to tidy that up, the fact

18 that the company has discovered a gap in the

19 acknowledgment process and chooses not to disclose it

20 to the regulator does not necessarily involve harm to

21 the process, in your view.

22      MR. VELKEI:  I'm just going to object, vague as to

23 "gap in the process," what that means.

24      MR. STRUMWASSER:  Whatever it means in the

25 document.
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 1      THE COURT:  What it says.  Overruled.

 2      MR. VELKEI:  I don't think it's very clear to

 3 anybody.  I think that was the point.

 4      THE WITNESS:  Again, it depends on what the

 5 request from the regulator is to the company and what

 6 the company's response is.

 7      MR. STRUMWASSER:  Q.  So the act of choosing not

 8 to give information to the regulator, irrespective of

 9 what the request was -- "We discovered that we've got a

10 gap in the process in the course of complying with a

11 referral from the regulator in a market conduct exam.

12 We find we have a gap in the process, and we choose not

13 to disclose that to the regulator," that, in and of

14 itself, does not cause you concern as a regulator?

15      A.  The answer is no, based on those facts.  But I

16 need to explain.  It depends again on what is being

17 requested and what the company is turning over.

18          If I'm asking for A and the company responds

19 about A but they don't offer up F and I haven't asked

20 about F, I don't know that that creates harm to the

21 regulatory process.

22      Q.  Now let's talk about your contention that CDI

23 was confused about the statute, 10133.66(c).  Now, I

24 understand the Department sent out a referral

25 requesting electronic data regarding acknowledgements,
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 1 right?

 2      A.  Yes.

 3      Q.  And the company sent back a data file, right?

 4      A.  Yes, they sent back data in response to the

 5 data call.

 6      Q.  Right.  And the Department processed that,

 7 right?

 8      A.  Yes.

 9      Q.  And based on the draft report exam, it

10 concluded that there were roughly a million claims that

11 had not been acknowledged, correct?

12      A.  Yes.  I believe that was in the draft report.

13      Q.  And one of the reasons why it concluded that

14 there was a million was because it included

15 electronically submitted claims that don't require a

16 paper acknowledgment, right?

17      A.  I'm sorry.  I can't tell you what the

18 Department -- why the Department concluded what they

19 did.  The Department had conflicting information, and I

20 would have expected some dialog on that issue to get to

21 the bottom of what was happening.

22          And why they didn't -- why they included

23 electronic claims given what the statute says, I don't

24 know.

25      Q.  You said the Department had conflicting



25149

 1 information.  What conflicting information did the

 2 Department have?

 3      A.  It's my understanding that the data field,

 4 when they asked for all the dates of acknowledgment

 5 letters, that there was no date provided in that data

 6 field.

 7          Later, there's a written referral asking about

 8 provider acknowledgment letters, and that information

 9 discussed letters.  There was a -- at least from

10 looking at it as from a regulator, I have some

11 conflicting information about what was happening with

12 provider acknowledgement letters that would have

13 prompted me to ask some questions about what's going

14 on.

15          In addition, by testing the entire population

16 of claims for acknowledgment dates when there are none

17 in there -- and presumably the Department has been

18 around health insurers enough to know that a lot of

19 claims are submitted electronically and that the

20 statute doesn't require an acknowledgment for claims

21 submitted electronically -- that even that testing,

22 then, that they did on the electronic data would not

23 have been in accordance with the statute.

24      Q.  The data call asked for acknowledgment date,

25 correct?
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 1      A.  Yes, that's my understanding.

 2      Q.  The data call was not limited to paper claims.

 3 It asked for all paid claims, right?

 4      A.  Yes, I believe that's right.

 5      Q.  And the data came back with an acknowledgment

 6 field that was empty, correct?

 7      A.  Yes.

 8      Q.  As a regulator, would that indicate to you

 9 that the company was incapable of providing the

10 Department the acknowledgment date?

11      A.  Not necessarily.  It's one of those -- one of

12 those data issues you'd have to follow up with the

13 company to find out why is this whole field empty.

14 You'd want to know why it's empty, what they do have,

15 what they don't have, how they can track it.

16      Q.  Did CDI follow up with the Department after it

17 got the data?

18      THE COURT:  With the company?

19      MR. STRUMWASSER:  With the company, yes.

20      THE WITNESS:  I don't recall whether the original

21 individual did or not.  I did read Mr. Washington's

22 testimony, and he didn't seem to have any follow-up

23 with the company about the data.

24      MR. STRUMWASSER:  Q.  Mr. Washington wasn't

25 sending the referrals, was he?
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 1      A.  I'm sorry.  I was talking about the electronic

 2 data.

 3      Q.  Did Mr. Washington send the referrals for the

 4 electronic data?

 5      A.  No -- I don't know.  My understanding is he

 6 did the analysis of the electronic data.

 7      Q.  So my question is was there a referral

 8 regarding acknowledgements after the initial -- after

 9 the receipt of the data with the blank field?

10      A.  Yes, I think there was for provider

11 acknowledgements.

12      Q.  And, in fact, the request was asking for

13 exemplars of the acknowledgment letter to confirm that

14 the company was in fact sending out acknowledgement

15 letters, right?

16      A.  It's my recollection that was the second

17 referral.

18      Q.  Okay.  And the company says, "We don't have

19 any exemplars for you," right?

20      A.  I'm sorry.  I'd have to look at the referral

21 and the response.

22      Q.  As far as you know, the company did not in the

23 course of the market conduct exam ever tender exemplars

24 of acknowledgment letters that actually went out during

25 the market conduct exam period, correct?
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 1      A.  I don't know.  But my point earlier was there

 2 was differing information that the Department had that

 3 I would have expected in the course of examination to

 4 be the subject of some discussion to really figure out

 5 what was going on.

 6      Q.  And that differing information had to do with

 7 what kind of information PacifiCare had documenting its

 8 acknowledgment compliance, right?  That was the

 9 information that you say was conflicting, right?

10      A.  No.  What I mean by "conflicting" is, when you

11 do a data call and you ask for acknowledgement dates

12 and the company give you nothing, the first thing you

13 do is discuss with the company, "Why is there nothing

14 in that field?  What's going on?"  That would have been

15 the first step.

16          Then, when you're later looking at -- during

17 the examination, when you're issuing a referral asking

18 for how the company complies with the statute and you

19 get a response that doesn't really appear to match up

20 with the answers in the electronic data, that raises

21 some questions.  And there's obviously more follow-up

22 that I would have done in course of the examination to

23 make sure I had the information I needed.

24      Q.  So let's make -- I think we're pretty close

25 here.
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 1          Your understanding is the Department asked

 2 for -- issued a data call that included a request for

 3 acknowledgment dates of paid claims, right?

 4      A.  Yes, but even -- yes.  But even that, there

 5 was a concern because they didn't back out electronic

 6 claims.

 7      Q.  Stick with me.  The company responds to that,

 8 and gives the Department data in which the

 9 acknowledgment date is blank, right?

10      A.  Yes.

11      Q.  And then the Department sends a referral

12 asking the company specifically for documentary

13 evidence of its compliance with the acknowledgment

14 statute, right?

15      MR. VELKEI:  Misstates the record.

16      THE COURT:  Overruled.

17      THE WITNESS:  Yes, at one point they did.

18      MR. STRUMWASSER:  Q.  And then the Department, as

19 you recall, came in with a second request saying, "Give

20 me some exemplars," right?

21      A.  Yes.  Although I think the first one simply

22 asked for an explanation.  But, essentially, there were

23 two referrals on the issue that I know about.

24      Q.  And so at that point, would it be reasonable

25 in your view for the Department simply to say, "This
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 1 company appears not to be able to document its

 2 compliance.  We're going to give them in the draft

 3 report, to which they have comment, the apparent

 4 finding that the company did not comply with the

 5 acknowledgement statute"?  Would that be an appropriate

 6 way to proceed in your judgment?

 7      A.  The answer is it's one way to proceed.  I

 8 certainly don't think it's the optimal way.

 9          If, as a regulator, you're trying to make sure

10 you understand what the company is doing and if you

11 want to be certain about the violations that you are

12 about to report, I would have expected a little more

13 investigation of that issue before reaching those

14 conclusions in the draft report.

15      Q.  Now, the data that the company gave back to

16 the Department in response to the data call, you point

17 out that included both electronic and paper claims,

18 right?

19      A.  I say yes because I didn't see any

20 distinction.

21      Q.  And the data that came back from the company

22 in response to the data call had a blank date for the

23 date of acknowledgment not just on paper claims but for

24 all claims, including electronic, right?

25      A.  Yes.
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 1      Q.  So the Department puts out a draft report that

 2 says, "Looks like all of these claims were not timely

 3 acknowledged."

 4          And the company comes back and says, "No,

 5 that's not right.  Here's the actual number that were

 6 not acknowledged."  That's what happened, right?

 7      A.  Well, I think there's some -- in part.  But

 8 remember, the Department is now alleging that every

 9 single claim that didn't have an acknowledgment was in

10 violation when the statute says otherwise.

11      Q.  Is it the statute that says otherwise?

12 Electronic claims have to be acknowledged, don't they?

13      A.  Yes.  But if there's -- they're acknowledged

14 through the clearinghouse.

15      Q.  Right.

16      A.  So if you call that acknowledgement, yes.

17      Q.  All the Department knows is they don't have a

18 date for any of these claims being acknowledged,

19 correct?

20      MR. VELKEI:  Calls for speculation as to what the

21 Department knew at the time.

22      THE COURT:  Overruled.

23      THE WITNESS:  Again, as I said the other day, when

24 you're collecting electronic data, it can be

25 challenging both for the company and for the regulator.
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 1 And all I'm saying is that, in this case, the regulator

 2 had an empty field and then was subsequently given some

 3 information about a process for provider

 4 acknowledgements that, to me, would have appeared to be

 5 inconsistent and would have generated some additional

 6 discussion, meetings with company officers, whatever it

 7 took to understand what happened and presumably to ask

 8 questions about whether these claims were electronic,

 9 whether they were acknowledged, if you will, through a

10 clearinghouse because you wouldn't want to count those

11 as violations.

12      MR. STRUMWASSER:  Q.  I understand you would have

13 asked more questions.  I want to just get clear what

14 the Department knew and when it knew it.  And we are in

15 agreement here.

16          As of, let's say, October, the Department knew

17 that the company had data in which the acknowledgment

18 date was blank for all claims, right?

19      A.  But -- yes, in part.  And what the Department

20 knew is they asked for a specific field.  And when the

21 data sets were returned, that field was blank.

22      Q.  And it also knew that the inquiry about

23 getting us documentary confirmation that some letters

24 went out, the company was unable to produce copies of

25 any actual letters that went out, right?
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 1      A.  Yes, I think that's correct.

 2      Q.  So it puts in the draft report the conclusion,

 3 the draft conclusion, that as to all these paid claims

 4 there was no acknowledgment.  That's what it did,

 5 right?

 6      A.  That's what the Department put in the draft.

 7 But it was the other referral that asked for the

 8 company's explanation of how they were complying, and

 9 there was additional information in that response that

10 I believe was not consistent with the data, the

11 electronic data, that was provided.

12          And that's why it would have been prudent to

13 ask some more information to make certain that, when

14 that draft goes out, it's as solid as it can be.

15      Q.  And the company takes the draft report, looks

16 at the number -- roughly a million -- says, "No, that's

17 not correct as to the number that we failed to

18 acknowledge.  Here's the new number."

19          And the Department takes the company's number

20 and puts it in the final report.  That's what happened,

21 right?

22      A.  Yes, I believe that's correct.  I believe the

23 Department relied on the company statements rather than

24 the results of its own examination.

25      Q.  What in that chronology suggests to you that
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 1 there was any confusion on the part of the Department

 2 as to the legal requirement to acknowledge claims?

 3      A.  For one, not ascertaining which claims were

 4 electronic and which ones may have been electronic and

 5 sent through or acknowledged through a clearinghouse.

 6      Q.  And that tells you that the Department didn't

 7 know that paper acknowledgment was not necessary for

 8 electronic claims?

 9      A.  That's what the statute provides.  And when

10 you're testing in a market conduct examination, whether

11 you're doing electronic analysis or you're pulling

12 sample files, what you're doing is looking at the

13 statute you're trying to enforce, what the elements of

14 that statute are.  And you test to see what the company

15 is doing is in compliance.

16          So if electronic claims that are acknowledged

17 by the clearinghouse, if that satisfies the

18 acknowledgment statute, then I would expect the

19 regulator enforcing that law to back those out of their

20 analysis.

21      Q.  If in fact the clearinghouse had

22 acknowledgments, would you expect the company to have

23 given the Department the date of those acknowledgments?

24      A.  As I said before, I believe there was

25 confusion on both sides on this issue.  And I think
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 1 that's a perfect example of that.

 2      MR. STRUMWASSER:  I don't think I got an answer to

 3 that question, your Honor.

 4      THE COURT:  Could you read the question back?

 5          (Record read)

 6      THE WITNESS:  Can I look at the statute before I

 7 answer that?

 8      MR. STRUMWASSER:  Certainly.

 9      THE WITNESS:  Thank you.  I just wanted to make

10 sure I knew what that subsection said about

11 acknowledgements.

12      MR. STRUMWASSER:  Q.  Just for the record, you

13 were looking at what subsection?

14      A.  10133.66(c).

15      Q.  Would you like the question back?

16      A.  Please.

17      MR. STRUMWASSER:  Your Honor?

18      THE COURT:  Yes.

19          (Record read)

20      THE WITNESS:  It's possible.  But I would have

21 also expected the Department to know that this is

22 handled differently from electronic claims and to

23 prepare the test, whether it was electronic analysis or

24 file review, differently.

25      MR. STRUMWASSER:  Q.  Well, if the data isn't
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 1 there, then the test would not be able to be performed,

 2 right?

 3      A.  I'm sorry.  I'm not sure I understand.

 4      Q.  You said you would expect the -- your answer

 5 is:

 6                         "It's possible.  But I

 7                    would have also expected the

 8                    Department to know how this

 9                    -- that this is handled

10                    differently from electronic

11                    claims and to prepare the test,

12                    whether it was electronic

13                    analysis or a file review,

14                    differently.

15          And my question to you is, if in fact the

16 company did not have the dates, the Department could

17 not perform the test, could it?

18      MR. VELKEI:  Assumes facts not in evidence.

19      THE COURT:  Overruled.

20      THE WITNESS:  That's right.  If they don't have

21 the data, they can't run the test.  So part of it is to

22 structure your examination to take into account the

23 various provisions of the law.

24          And the way this is written, I would have

25 expected the review of acknowledgments for electronic
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 1 claims to be handled differently.

 2      MR. STRUMWASSER:  Q.  For example, you would have

 3 expected them to follow up with referrals asking for

 4 other evidence of compliance, correct?

 5      A.  That's one way.  The other way is, when you're

 6 asking for the electronic data, when you're asking for

 7 acknowledgements, you'd want to know which of those

 8 claims are electronic.

 9      Q.  But if you ask which once are electronic, that

10 only tells you which of the blank fields to look at for

11 that part of the analysis, right?  You still don't have

12 the data.  You can't test the date of compliance,

13 correct?

14      A.  If you don't have the date of the

15 acknowledgment, then, yes, it's a little bit difficult

16 to test.  But, again, when I look back at this whole

17 thing, it does not appear to me that the Department had

18 a solid grasp -- this was a new law for them also --

19 that they had a solid grasp of what was required,

20 especially for the electronic claims.  And we know

21 there's confusion on the company's part.

22          And all I'm suggesting is that there was

23 confusion on both sides, that this is a perfect example

24 of where the communication during the examination --

25 one of the examiners, I believe, actually testified
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 1 that there was information after the referrals, some of

 2 the referrals, that she was -- didn't fully understand

 3 what the company did but didn't have time to ask those

 4 questions.

 5          And this is a perfect kind of an issue where

 6 you would work this out, figure it out, and then you'd

 7 write your draft report.

 8      Q.  And she didn't need to follow up with a better

 9 understanding when the Department had already decided

10 they were going to take the company's word for it,

11 right?

12      MR. VELKEI:  Objection, vague.

13      THE COURT:  Overruled.

14      MR. STRUMWASSER:  Real close, your Honor.

15      THE COURT:  Yes, because I declare this issue

16 dead.

17      THE WITNESS:  Actually, that troubles me, that the

18 company -- the Department, in finalizing the

19 examination, is relying solely on what a company says

20 without having conducted the examination in such a way

21 that they could actually establish and prove the

22 violations they want to charge.

23      MR. STRUMWASSER:  Q.  One last question.  If

24 you're the regulator looking to the company for a

25 response to a data call in which the company's response
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 1 contains a blank field for every claim, would you as

 2 the regulator expect the company to say, "You know,

 3 we're giving you blanks for this, but don't worry about

 4 a thing.  We have complied, and here's how we can show

 5 it"?

 6      A.  No, not necessarily.  What I would have

 7 expected is one of two things.  Either the company

 8 calls the Department, says, "This is what's going on,"

 9 or when the data was submitted as requested, the

10 Department says the to company, "This doesn't look

11 right.  What's going on?"  And that probably would have

12 been worked out early on in the process.

13      MR. STRUMWASSER:  Thank you, your Honor.

14      MR. VELKEI:  Your Honor, if I could stay on the

15 record for one minute?

16      THE COURT:  Yes.

17      MR. VELKEI:  This issue about Ms. Norket was

18 really troubling.  I specifically asked the Department

19 to provide the transcript.  And now now I understand

20 why.

21          The purported testimony that they're offering

22 to suggest perjury by a witness and that the company

23 condoned perjury, which was essentially the effect of

24 their questioning, was excerpted on Page 122.  And this

25 is what they're relying upon.
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 1          I asked Ms. Evans to go back and actually pull

 2 the transcript.  They had taken pieces of testimony

 3 from different pages and put them together as if they

 4 were a chain of questions when in fact they're not.

 5          The:

 6                         "As far as you know,

 7                    were acknowledgment letters

 8                    sent out in February 2007?"

 9                         "That was the

10                    understanding that I had" --

11 and Ms. Stead was correct in noting that the past tense

12 was used -- that is taken from Page 2433.

13          The rest of the questions or the questions

14 that go below there are four pages later and begin at

15 Page 2437, Line 18 to 25.

16          Between those, there are several pages, one of

17 which Ms. Norket makes clear that:

18                         "Since this time" --

19 again, we're talking in the past tense --

20                         -- "I have understood

21                    that we were acknowledging

22                    claims to providers in other

23                    methods."

24          So, far from Ms. Norket lying about whether

25 the acknowledgment letters were sent, the Department
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 1 has misrepresented to this Court, frankly, and in these

 2 pleadings and taken completely out of context in a very

 3 improper way what Ms. Norket said.

 4          And I just want to make sure that that's on

 5 the record.  And I appreciate the Court's indulgence in

 6 that regard.

 7      MR. STRUMWASSER:  We stand on the record.

 8      THE COURT:  Thank you.

 9      MR. VELKEI:  Thank you.

10      THE COURT:  Tomorrow, 10:00 o'clock?

11      MR. VELKEI:  Yes.

12      THE COURT:  All right.

13          (Whereupon, the proceedings recessed at

14           3:52 o'clock p.m.)
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 1 Thursday, March 8, 2012             10:03 o'clock a.m.

 2                         ---o0o---

 3                   P R O C E E D I N G S

 4      THE COURT:  This is on the record before the

 5 Insurance Commissioner of the State of California in

 6 the matter of PacifiCare Life and Health Insurance

 7 Company.  This is OAH Case No. 2009061395, Agency

 8 No. 2007-00004.

 9          Today's date is March 8th.  Counsel are

10 present.  We don't have a respondent today?

11      MR. VELKEI:  We do, Mr. Jeff Toda, who's been with

12 us before.  He just stepped down the hall.

13      THE COURT:  That's okay.

14          (Mr. Toda entered the courtroom)

15      THE COURT:  So Mr. Toda is present, and we

16 continue with the cross-examination of Ms. Stead.

17      MR. STRUMWASSER:  Thank you, your Honor.

18                       SUSAN STEAD,

19          called as a witness by the Respondent,

20          having been previously duly sworn, was

21          examined and testified further as

22          hereinafter set forth:

23      MR. STRUMWASSER:  Q.  Good morning, Ms. Stead.

24      A.  Good morning.

25      Q.  In your report, you characterize the
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 1 violations in this case as routine claims handling and

 2 notice issues that one sees fairly often in conducting

 3 a market conduct exam, right?

 4      A.  Yes.

 5      Q.  Did you review the testimony of Mr. Laucher in

 6 this case?

 7      A.  Yes.

 8      Q.  Do you recall him describing that the

 9 California Department of Insurance has a system of

10 rating the findings in a market conduct exam as low,

11 moderate, or severe?

12      A.  No, I don't recall that.

13      Q.  Does the Ohio Department have a system of

14 rating market conduct exam findings after the exam is

15 concluded?

16      A.  No, not an official ranking system.  But after

17 some experience, you get a sense of which types of

18 violations are more severe, more harmful, of more

19 concern than others might be.

20      Q.  I'd like you to assume that Mr. Laucher

21 testified that a moderate rating means that the

22 Department will schedule the next exam sooner than it

23 would otherwise have been had the rating been low and

24 that a severe rating means that it would likely be

25 referred for an enforcement action.  Do you follow
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 1 that?

 2      A.  Okay.

 3      Q.  I take it, then, that you are unaware that, in

 4 2007, when Mr. Laucher reviewed the PacifiCare market

 5 conduct report, that he rated that exam as severe.  Are

 6 you unaware of that?

 7      A.  If that was in his testimony, I just don't

 8 recall.

 9      Q.  Are you aware -- you know who Ms. Berkel is,

10 right?

11      A.  Yes.

12      Q.  The senior vice president for integration for

13 PacifiCare?

14      A.  Yes.

15      Q.  Are you aware that Ms. Berkel said that the

16 level of regulatory issues the company faced in 2007

17 was the most she'd ever seen in 14 years?

18      A.  No, I don't recall that statement.  I just

19 don't recall.

20      Q.  Were you aware that there are accounts in the

21 record of members, that's to say, insureds, as well CDI

22 staff attempting to call PacifiCare on the phone

23 without anybody answering, that PacifiCare employees

24 described PacifiCare's service following the

25 acquisition as disgraceful?  Were you aware of those --
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 1 well, let's do it one at a time.

 2          Were you aware of accounts by the CDI staff

 3 that they tried to call PacifiCare and the phone rang

 4 without anyone answering?

 5      A.  Yes, I recall one complaint or compliance

 6 officer suggested that.

 7      Q.  Are you aware of similar complaints by

 8 members?

 9      MR. VELKEI:  Misstates the record.

10      THE COURT:  Overruled.

11      THE WITNESS:  No, I don't recall that

12 specifically.

13      MR. STRUMWASSER:  Q.  Are you aware that

14 PacifiCare employees described PacifiCare's service

15 following the acquisition as disgraceful, embarrassing,

16 horrible, and incompetent?

17      A.  No.

18      Q.  Are you aware that employer groups' providers

19 and members complained of outright rudeness, wait times

20 of over an hour, and frequently receiving inaccurate

21 information from PacifiCare employees on their calls to

22 the company?

23      MR. VELKEI:  Misstates the record, irrelevant.

24      THE COURT:  I'll allow it.

25      THE WITNESS:  No, I don't recall seeing or reading
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 1 about those kinds of comments, no.

 2      MR. STRUMWASSER:  Q.  Are you aware of PacifiCare

 3 executives referring to a broken claims processing

 4 system or broken claims handling process, to be more

 5 precise?

 6      A.  Yes, I've seen documents where the company

 7 uses the term "broken."  It almost appears to me that

 8 it's a term that the company uses for some purpose that

 9 actually appears to me to be some type of company lingo

10 almost.  I'm not sure what that term means when the

11 company used it.

12      Q.  Are you aware of internal criticism in the

13 2006, '7, '8 period to the lack of documentation of

14 PacifiCare processes?

15      A.  I'm not sure I understand.  Criticism by whom?

16      Q.  Internal to PacifiCare.

17      A.  Can I have the question read back, please?

18      THE COURT:  Yes.

19          (Record read)

20      THE WITNESS:  No, I don't recall that.

21      MR. STRUMWASSER:  Q.  Are you aware of, internal

22 to PacifiCare, documents criticizing a lack of tracking

23 of documents in the claims processes?

24      MR. VELKEI:  Objection, vague.

25      THE COURT:   Did you understand the question?
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 1      THE WITNESS:  I'm not sure what documents we're

 2 talking about.

 3      THE COURT:  Okay.

 4      MR. STRUMWASSER:  Q.  Do you understand the term

 5 "tracking" when used in connection with claims

 6 documents?

 7      A.  No, not really.

 8      Q.  Are you familiar with the term "document

 9 controls" in the claims process?

10      A.  No, not that specific term, but -- no.

11      Q.  I gather from that last answer that you do

12 have a sense that there are procedures and -- well,

13 let's just say procedures in a well-designed,

14 well-executed claims process whereby documents are

15 tracked as they move through the process.  Are you

16 aware of that?

17      A.  Yes.  Generally, insurance companies receive

18 documents and information pertaining to claims, and

19 they need to have those documents available in order to

20 adjudicate the claim.

21      Q.  Are you familiar in connection with claims

22 processing with the term "reconciliation"?

23      A.  I've heard that term.  That could have a lot

24 of different meanings in the context of claims

25 processing.



25176

 1      Q.  Are you familiar with the term

 2 "reconciliation" in connection with ensuring that the

 3 number of a specific type of document that enters a

 4 claims process equals the number that exits that

 5 process?

 6      A.  No.  In part -- I actually don't understand

 7 the question.  I don't know what you mean by claims

 8 exiting the process.

 9      Q.  Well, for example, that documents that enter a

10 preprocessor -- you know what a preprocessor is in a

11 claims platform?

12      A.  No, not specifically.  Claims processing, as I

13 mentioned before, in health insurance is pretty

14 complex.  There are a lot of moving parts.  Companies

15 have different systems.  So what one company may have,

16 you know, another company has something different.

17      Q.  So am I correct, then, that you don't consider

18 yourself an expert on claims processing?

19      A.  I am not -- correct.  I am not an expert on

20 processing health insurance claims from the insurance

21 company's perspective.  I understand the process from

22 the regulatory perspective and what insurance

23 regulators do in enforcing insurance laws.

24      Q.  Are you aware, Ms. Stead, of internal

25 PacifiCare documents in the 2006, '7, '8 period that
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 1 criticized processes that were part of the claims

 2 handling procedures, that criticized those processes

 3 for a lack of ownership and a lack of accountability?

 4      A.  Yes.  I'm not sure I would use the word

 5 "criticize" as much as some of the documents I have

 6 seen suggest to me a high level of self-analysis, high

 7 level of trying to get to the bottom of issues,

 8 monitoring compliance, and working on changes.

 9          So if you're talking about self-critical

10 analysis, the answer is yes.

11      Q.  You are aware of them?

12      A.  I have seen some.  I don't know which ones

13 you're talking to -- you're talking about with respect

14 to this question.

15      Q.  In your experience, have you seen many health

16 insurance claims operations in which internal officers

17 and employees complained that the claims handling

18 process was broken?

19      MR. VELKEI:  Lack of foundation.

20      THE COURT:  Overruled.

21          If you know.

22      THE WITNESS:  Can I have the question back,

23 please?

24      THE COURT:  Sure.

25          (Record read)
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 1      THE WITNESS:  The answer is no, I haven't seen a

 2 lot.  But I need to explain that as well.  Those kinds

 3 of documents and those kinds of internal analysis, a

 4 regulator might see it in some context, but oftentimes

 5 that's not the level of detail that the regulator's

 6 going to get involved with.

 7          As I've mentioned before, the overall concern

 8 is are the claims being processed correctly?  Are the

 9 insurance laws being followed?  Self-critical analysis,

10 as I've called it, is something that regulators

11 encourage insurance companies to do.  But, again,

12 that's not something that -- I mean, that they would

13 normally see.

14      MR. STRUMWASSER:  Q.  Ms. Stead, in your

15 experience, as a regulator, was it common when you or

16 your staff called an insurance company, on a designated

17 phone line that you had been given, for the phone to

18 ring without taking a message and without forwarding?

19      A.  No, that would not be common.

20      Q.  In your experience in examining health

21 insurance companies, were accounts of wait times of

22 over an hour for customer service common?

23      MR. VELKEI:  Lack of foundation.

24      THE COURT:  Overruled.

25      THE WITNESS:  The amount of -- I don't know.  And
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 1 the reason is the amount of time a member might have to

 2 wait on the phone in getting through to an insurance

 3 company is not something insurance regulators count or

 4 look at.

 5          That's really a service issue for the

 6 insurance company and more of a business kind of an

 7 issue and reputation for them rather than something

 8 that insurance regulators would pay attention to.

 9      Q.  So if in fact people are calling the -- your

10 staff is calling the insurance company and is unable to

11 get anybody to answer, unable to leave a message, that

12 is not something that would be of concern to you as a

13 regulator?

14      MR. VELKEI:  Misstates her testimony,

15 argumentative.

16      THE COURT:  Overruled.

17      THE WITNESS:  I have never seen that happen.

18 If, as a regulator, I was unable to reach somebody in

19 an insurance company, that would be -- repeatedly, that

20 would be -- that would raise a red flag for me.  But

21 I've never seen that happen.

22      MR. STRUMWASSER:  Q.  Do you have your copy of

23 2695.12?

24      A.  Yes.

25      Q.  I'd like to ask you some questions about
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 1 (a)11, "a good faith attempt to comply."  You concluded

 2 in your report that PacifiCare made good faith attempts

 3 to comply with the law, right?

 4      A.  Yes.

 5      Q.  And on Page 13 of your report, in the last

 6 paragraph, you state that you saw no evidence that

 7 PacifiCare did not want or try to comply with the

 8 insurance laws.  Do you see that?

 9      A.  Yes.

10      Q.  And you consider this, on the top of Page 14,

11 to be a mitigating factor, right?

12      MR. VELKEI:  Objection, vague as to "mitigating

13 factor."  I think the witness has testified to her

14 discomfort with that term.

15      THE COURT:  Overruled.

16      THE WITNESS:  Yes, that's what it says.  When a

17 company under this factor is acting in good faith in

18 attempting to comply, I would consider that in their

19 favor.

20      MR. STRUMWASSER:  Q.  What kind of evidence would

21 you have looked for in this case to see whether

22 PacifiCare did not want or try to comply with the law?

23      A.  The same evidence I would look at in

24 determining if I thought they were in good faith and

25 trying to comply with the law.
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 1      Q.  And what evidence would that be?

 2      A.  There are a lot of things that you would look

 3 at that I looked at in this case.

 4      Q.  What would be a piece of evidence that you

 5 would consider evidence that this company didn't want

 6 to comply?

 7      A.  Several things.  One would be did the company

 8 have policies and procedures in place to assure

 9 compliance with the requirement.  When new laws came

10 out, did they have a process in place for receiving

11 those, for evaluating those and, if applicable, making

12 necessary changes to the processes.  That's actually

13 kind of referred to as having new laws and regs

14 process.

15          Certainly if the regulator is talking to the

16 company about some issue, is the company going along

17 with the regulator saying -- are they cooperating with

18 the regulator to achieve compliance.  An example here

19 would be the acknowledgment letters that -- for

20 providers that the company took the position were not

21 necessary for letter or paper claims, and yet, when the

22 regulator said, "Yeah, you need to be sending those

23 letters," they did.

24          Those would be some examples.  There are

25 probably others, but those are some examples.
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 1      Q.  You mentioned policies and procedures in place

 2 to assure compliance -- or to ensure, I think you said,

 3 compliance, right?

 4      A.  Right.  So claims are supposed to be paid

 5 within 30 working days.  Do you set your systems and do

 6 you, you know, train your staff and put your

 7 expectations in writing that those claims get paid in

 8 30 working days?

 9      Q.  And you said cooperation with the regulator

10 when the regulator is calling attention to regulatory

11 problems, right?

12      A.  Yes.  In other words, are they paying

13 attention to the regulator, or are they just saying,

14 "No, don't care what you say.  I'm going to do what I

15 want"?

16      Q.  Did you see a lot of that when you were at the

17 Ohio Department, the regulator's being told by the

18 company, "I don't care about that.  I'm going to do

19 what I want"?

20      MR. VELKEI:  Excuse me.  Could we just check and

21 see if Ms. Stead was done?

22          It seemed like you were about to start a new

23 sentence.

24      THE COURT:  Were you finished?

25      THE WITNESS:  I was finished.
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 1          No.  Most of the companies I dealt with did

 2 exactly what PacifiCare did in this case, which is

 3 listen to the regulator, work with the regulator, and

 4 do what the regulator wants.

 5      MR. STRUMWASSER:  Q.  So if a company doesn't in

 6 fact say, "Pound sand.  I'm going to do what I want,"

 7 it says, "Yeah, I'll take care of it," but doesn't

 8 follow up and actually take care of it, would that be a

 9 sign of good faith, bad faith, or would it be

10 irrelevant to the determination under (a)11?

11      A.  Based on those facts, I would not consider

12 that in the company's favor if the regulator told them

13 what to do, they say "yes," and they completely failed

14 to do it, assuming, of course, the regulator was right

15 and what was necessary was actually something in

16 compliance.

17      Q.  You say you wouldn't consider that in their

18 favor.  Would you consider that as an aggravating

19 circumstance?

20      A.  I'm not sure if the word "aggravating" is the

21 right word to use, but maybe I can explain that.

22          If a regulator tells an insurance company what

23 is needed to be in compliance and the company says

24 "yes," and then the company doesn't do it, you know,

25 without getting into whether that's good faith or bad
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 1 faith and the legal distinctions there, that would be

 2 troublesome for regulator.

 3      Q.  Under (a)11, if you encountered that, if you

 4 were in the 2695.12 process and you got down to (a)11

 5 and you had that factor -- that is to say, the company

 6 doesn't say "pound sand," the company says, "yeah,

 7 we'll do it" but doesn't -- would that be something

 8 that would tend to, in your mind, call for a higher

 9 penalty than if the company had not done that?

10      MR. VELKEI:  Incomplete hypothetical.

11      THE COURT:  Overruled.

12      THE WITNESS:  It might, but before I made that

13 decision, I would want to know why they just ignored

14 what I told them.  And of course, that -- if there are

15 other types of violations or other types of issues in

16 the case, I would take those into account as well.  And

17 of course, the other factors would have to be

18 considered as well.

19          So I don't necessarily see these factors as

20 one means you, you know, increase the penalty, the

21 other means you take it down.  I think it's more the

22 totality of the circumstances.

23      Q.  What would you want to know about those

24 circumstances that would render their "just ignoring

25 what I told them" to not call for a higher penalty?
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 1      A.  The reasons why it wasn't done, did they do

 2 something else instead so they still ended up in

 3 compliance, maybe they did something a different way.

 4 You know, the person in charge, you know, had a heart

 5 attack, was out of work for three months and nothing

 6 happened, the circumstances underlying the failure is

 7 what I would want to know.

 8      Q.  Now, what if, in instead of saying "Yes, I'll

 9 do it" and not doing it at all, the company says "Yes,

10 I'll do it" but doesn't start any process to actually

11 comply as it has promised for, let's say, a year?

12 Would that be evidence of good faith, bad faith, or no

13 evidence at all in your mind?

14      MR. VELKEI:  Incomplete hypothetical.

15      THE COURT:  Overruled.

16      THE WITNESS:  It's, you know, possible it could

17 show some lack of good faith.  But, again, what's the

18 reason for the year?  What happened?  What was the

19 original agreement?  What, did they say they were going

20 to do it in a month, and it took a year?  Did we agree

21 up front that the whole change in whatever it is was

22 going to take a year and that was okay?  So it's very

23 fact specific.

24      Q.  So if the company does not actually -- the

25 company is told by your Department, "What you're doing
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 1 is out of compliance with the law," and the company

 2 says, "Great.  We're going to fix it," but doesn't make

 3 a specific time commitment and then doesn't do anything

 4 for a year to actually implement a fix and does not get

 5 into compliance some other way, you're not prepared to

 6 say that that is evidence of a lack of good faith?

 7      A.  For purposes of this factor?

 8      Q.  Yes, exactly.

 9      A.  It could be.  But I'd need to explain a little

10 bit more.

11          So if you're having these conversations with

12 the company, you found this noncompliance, that's the

13 point at which you decide what the administrative

14 action is going to be, whether it's simply a settlement

15 with a corrective action plan or a penalty.

16          And that's the kind of situation where you

17 might decide, "I put them on notice.  I want the

18 company to make this change."  They say "yes," they're

19 going to go do it, and a year later, you're either

20 asking for a report on the compliance with the

21 corrective action plan or you've gone back in to do

22 another examination to see if they've corrected.

23          Then if they're not in compliance, that's kind

24 of the second bite of the apple.  But you've already

25 resolved the first issue as a separate matter.
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 1          So it's not the case where you would say

 2 today, "You're in noncompliance.  You need to fix it,"

 3 and then a whole year later you would see they haven't

 4 fixed it, and then you decide to penalize them for what

 5 you knew a year before.  That isn't really how that

 6 works.

 7      Q.  Well, you're focusing on a circumstance in

 8 which the regulatory action has already risen to the

 9 level of considering an enforcement action or a

10 settlement or a written corrective action plan that has

11 to be submitted to the Department, right?  That's the

12 context in which your last answer was given, right?

13      MR. VELKEI:  Objection, vague.

14      MR. STRUMWASSER:  Would your Honor like the

15 question read back?

16      THE COURT:  Yes.

17          (Record read)

18      THE COURT:  Is that correct?

19      THE WITNESS:  Yes.  Generally, you try to, you

20 know, bring some finality to the process either by

21 settlement or going to hearing.  So what you're

22 suggesting is you sort of leave it open ended and then,

23 years down the road, if they still haven't done it, now

24 you're imposing a penalty for something that's years

25 before?  That doesn't make a lot of sense to me.
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 1      MR. STRUMWASSER:  Q.  I would really like to focus

 2 on the other end of the process, not the years later,

 3 but the years before.

 4          In the ordinary course in your Department, you

 5 get some complaints that come in.  And your compliance

 6 officer -- are they called compliance officers?

 7      A.  No.  We had complaint analysts and market

 8 conduct examiners and several other classifications.

 9      Q.  Okay.  Your staff looks into these complaints

10 that have come in and determines, you know, there's a

11 problem here with this specific thing that they're not

12 doing and contacts them at that point.

13          And they say, "Oh, okay.  You'd like us to fix

14 that?  We'll fix it."

15          I mean, that's the most common interaction you

16 would have with the company on a compliance basis, not

17 an enforcement action, but just a routine inquiry, a

18 determine there's a problem, bring it to the company's

19 attention that the company needs to fix it, right?

20      A.  Yes, that's a common type of interaction.

21      Q.  Then more complaints come in regarding that

22 problem and additional problems.  And that dialog would

23 continue, saying, "Okay.  We now have these problems.

24 Here's a list of the things I'd like you to tell me

25 what you're going to do about."
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 1          And then you would expect the company to

 2 respond to that, saying, "Okay.  We will fix 1, 2 and

 3 3.  No. 4 I think doesn't really -- isn't a problem.

 4 You're mistaken.  No. 5, okay.  We'll fix that too."

 5 That's the kind of a regulatory process at the front

 6 end of a complaint-driven regulatory issue, correct?

 7      A.  I think there's a little bit more to it than

 8 that.  You know, handling complaints for consumers and

 9 providers is one thing.

10          Escalating the complaint handling to more

11 formal action or directives is really something else.

12 But you could get a complaint and it identifies a

13 potential compliance issue, and then the appropriate

14 staff who are really used to working with companies in

15 enforcement matters then look at it and work with the

16 company to say, "Now, if this is what you're doing,

17 that's not right.  Here's what the law says.  You need

18 to be doing this."

19      Q.  Okay.  You recall very early in our

20 conversation here I showed you some early 2007

21 correspondence between Nicoleta Smith and the company

22 regarding what appeared to be deficiencies in

23 PacifiCare's claims handling process?

24      A.  Mm-hmm, yes.

25      Q.  You recall that lists were exchanged, "Here's
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 1 what we expect of you."

 2          "Okay.  Here's what we're going to do," right?

 3      A.  Yes, there's that type of interaction between

 4 the company and the regulator about the regulator's

 5 expectations and the company's response to those

 6 expectations.

 7      Q.  And if, in that kind of an exchange, the

 8 company is saying, "Here are the things we're going to

 9 do," and then doesn't do them for months at a time and

10 they appear to be things that, to the regulator, were

11 things that in which at least the initiation of action

12 could have taken place very quickly, under those

13 circumstances, would that seem to you to be a lack of a

14 good faith attempt to comply with the law?

15      A.  Again, that's possible.  But there's going to

16 be more to that situation than your question suggests.

17 And there's going to be questions about whether there

18 were expectations about the timing for the corrective

19 actions.

20          So without some of that other information,

21 hard pressed to give you a definite answer on that

22 question.

23      Q.  Ms. Stead, if -- continue on that same set of

24 assumptions, the Department becomes frustrated that

25 they haven't seen evidence of corrective actions, more



25191

 1 complaints come in of a variety of different kinds, a

 2 market conduct exam is conducted finding yet more

 3 violations, and the decision is made to commence an

 4 enforcement action -- are you with me?

 5      A.  Is this a hypothetical?

 6      Q.  Yes.

 7      A.  Okay.

 8      Q.  And at that point, it would be appropriate to

 9 charge the company, would it not, with all of the

10 violations that the Department had detected in the

11 course of its investigation and market conduct exam,

12 right?

13      A.  No, it may not be appropriate.

14      Q.  If, in the course of that enforcement action,

15 the question arises, "Has the company been attempting

16 in good faith to comply with the law?" would the

17 evidence of the company not having taken prompt action

18 on commitments it made early in the process and in that

19 exchange of lists process -- would it be appropriate to

20 consider that absence of prompt action under (a)11 in

21 your view?

22      A.  I can't give you a yes or no just based on

23 those facts.  You used the word "prompt."  Whether it's

24 prompt or not is going to depend on the nature of the

25 violation, the nature of the fix, what the discussions
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 1 were between the company and the regulator.

 2      Q.  And just -- if you concluded as a regulator,

 3 using what you think is a valid and fair definition of

 4 "prompt," that the company did not take prompt action,

 5 then would it be a fair -- would it be appropriate to

 6 consider that under (a)11?

 7      MR. VELKEI:  Objection, vague as to "valid and

 8 fair" definition of prompt.

 9      THE COURT:  Overruled.

10      THE WITNESS:  If it -- is it possible?  Yes.  But

11 I haven't seen that happen.  I've not run into

12 situations where companies say, "We'll do this, and

13 we'll do it by this date," but they don't get it done

14 and they don't tell me as a regulator what's going on.

15          So I've really not seen that happen with

16 corrective action.  I haven't seen it in this case.

17      MR. STRUMWASSER:  Q.  If you thought -- as a

18 regulator, if you did encounter that, given that you

19 had not seen it previously, would you take that as

20 evidence, that fact itself, the fact that you've never

21 seen something like this, would you take that as

22 evidence of a lack of good faith?

23      A.  If you're asking me whether a company tells me

24 as a regulator they're going to do something to achieve

25 compliance, they don't do it, they're not in
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 1 compliance, and they've essentially thumbed their nose

 2 at me, then I would have to question whether they were

 3 acting in good faith.

 4          But that's not what I've seen PacifiCare do

 5 with this Department though.

 6      Q.  Ms.  Stead, you've also referred to, as

 7 evidence of good faith, whether the company has

 8 policies and procedures in place to ensure compliance.

 9 Would you agree that a policy or procedure that exists

10 on paper but is not implemented does not indicate the

11 company is attempting in good faith to comply?

12      A.  No, not necessarily.

13      Q.  I have a hypothetical for you.  I'd like you

14 to assume that, during the market conduct period,

15 PacifiCare's policies and procedures changed frequently

16 and that employees were not trained on the policies and

17 procedures.  Instead, lengthy and detailed policy and

18 procedure documents were e-mailed to employees and

19 housed on a server.

20          Do you have those assumptions in mind?

21      A.  Okay.

22      Q.  Now I'd like you also to assume that employees

23 were expected to meet production quotas and that their

24 meeting those production quotas would determine their

25 eligibility for raises or for termination.
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 1          Do you have those assumptions mind?

 2      MR. VELKEI:  Objection, vague.  Meet production

 3 quotas for what, what employees?

 4      MR. STRUMWASSER:  Let's say claim handling

 5 personnel.

 6      THE COURT:  Okay.

 7      MR. VELKEI:  So what's the production quota

 8 they're supposed to be meeting?

 9      THE COURT:  Dealing with claims questions?

10      MR. STRUMWASSER:  Yes, and processing claims.

11      THE COURT:  Okay.

12      MR. VELKEI:  I think it's still vague, your Honor.

13 Are you talking about they had to process a certain

14 number of claims, a certain type of claim?  So...

15      MR. STRUMWASSER:  Yes.

16      Q.  Ms. Stead, you are familiar with the term

17 "production quotas" in the context of health insurance

18 claim processing?

19      A.  No.

20      Q.  Okay.  I'd like you to assume that production

21 quotas are expressed in terms of number of claims

22 processed during a given unit of time.  You understand

23 that?

24      A.  The question -- the quota is simply for the

25 number of claims processed, regardless of the outcome,
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 1 just the number processed?

 2      Q.  During a given unit of time.

 3      A.  Okay.

 4      Q.  And that a given employee's ability to --

 5 eligibility for raises or threat of adverse action is

 6 determined in part on the basis of how well they do on

 7 these production quotas.  Are you with me?

 8      A.  Okay.

 9      Q.  And I would like you also to assume that the

10 relevant revised policy and procedure documentation was

11 lengthy such that it would take the employee time to

12 review it and that that time would be taken away from

13 his or her closing of claims.  Are you with me?

14      A.  Okay.

15      Q.  I'd also like you to assume that employees

16 were encountering difficulty locating particular

17 policies and procedures in the manual on the server.

18 Do you have that assumption?

19      A.  Yes.

20      Q.  If those assumptions were true, would that

21 change your assessment of whether PacifiCare's policies

22 and procedures indicated good faith attempts to comply

23 with the law?

24      A.  No, I don't think so because, based on the

25 facts you've given me, the company had policies and
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 1 procedures in place.  They had materials out there.

 2 You indicated they were e-mailed to each of the

 3 employees.

 4          Would it be ideal to have formal training?

 5 Would that be preferable?  That's possibly a better way

 6 to handle that, to have some more hands-on training

 7 than asking employees to read things.

 8          You know, and as for the quotas for claims

 9 processing in a certain amount of time, if that's the

10 only criteria, that sounds to me like a performance

11 measure.  And without knowing more about what that was

12 all about, that in itself, just based on the facts

13 you've given me, doesn't trouble me.

14          So is this the ideal way to, you know, train

15 staff?  Maybe not.  I mean, a lot of companies are

16 doing Webinars now and things.  But this doesn't

17 indicate to me a lack of good faith to comply.

18      Q.  In your report on the bottom of 13, you say

19 that the company changed its procedures both to improve

20 performance and in response to identified issues.

21      A.  Yes.

22      Q.  What specific procedural changes are you

23 referring to here?

24      A.  I think there were several.

25      Q.  Please.
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 1      A.  So one example would have been the changes to

 2 the calculation of interest on late pay claims, to

 3 tighten that up and to audit the performance.

 4          The decision to issue paper acknowledgement to

 5 providers for provider-submitted paper claims at the

 6 request of the Department is another example.

 7          The company's response to the Department's

 8 interpretation of the IMR notice language, that it

 9 needs to be on all EOBs, the agreement to put that on

10 there is another example.

11          I believe there's also been testimony in this

12 case about implementing stronger controls and

13 additional auditing of their processes.

14          You know, changing the pre-ex exclusion to six

15 months, once that was discovered, and reworking those

16 claims and changing the claim system to reflect the

17 shorter period would be another example.  And I'm sure

18 there are others, but those are some.

19      Q.  Now, the decision to issue paper

20 acknowledgements, you remember saying that?

21      A.  Yes.

22      Q.  The decision to issue paper acknowledgements

23 had been made at or near to time the statute was passed

24 wasn't it; isn't that true?

25      MR. VELKEI:  Vague.  Made by whom?
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 1      THE COURT:  By PacifiCare?

 2      MR. STRUMWASSER:  Yes.

 3      THE COURT:  I'll allow it.

 4      THE WITNESS:  What I have seen on that issue

 5 suggests a lot of confusion internally on that

 6 particular issue and that there were folks within the

 7 company that thought paper letters were being sent to

 8 providers.  And I understand that was cleared up

 9 shortly after the examination.

10          What I was referring to was when the

11 Department insisted that, despite the language on the

12 statute, paper claims should get letters and then the

13 company agreed to do that.

14      MR. STRUMWASSER:  Q.  Ms. Stead, you mentioned

15 earlier that one of the things a company ought to do is

16 have a procedure in place for implementing new

17 legislation, right?

18      A.  Yes, I believe they should.  I also know from

19 my experience with many companies it can be a

20 challenge.

21      Q.  And you are aware that PacifiCare did have, in

22 pre-acquisition, did have a staff that did just that,

23 right?

24      MR. VELKEI:  Post acquisition too.

25      THE COURT:  Can you read the question back.
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 1          (Record read)

 2      THE COURT:  I'm going to ask you, Mr. Velkei, not

 3 to do that.

 4      MR. VELKEI:  Yes, your Honor.

 5      THE COURT:  Did you understand the question?

 6      THE WITNESS:  I did.

 7      THE COURT:  Okay.

 8      THE WITNESS:  Yes, it was my understanding that

 9 PacifiCare had a team, regulatory team that monitored

10 the legislative process, rulemaking process.  It also

11 looked at those to evaluate them to determine what the

12 company would need to do.

13      MR. STRUMWASSER:  Q.  Are you aware that the

14 product of this team when a statute was passed was

15 something called the implementation log?

16      A.  Yes.

17      Q.  Are you aware that, when the acknowledgement

18 statute was enacted, the implementation log for that

19 statute prescribed paper acknowledgements for paper

20 claims?

21      A.  No, I don't recall that prescribed paper

22 letters for paper claims.

23      Q.  And the pre-ex, you said that they changed

24 their provision with regard to -- their procedure,

25 rather, with regard to pre-ex exclusions, right?
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 1      A.  Right, for the one policy form that had been

 2 filed with the improper exclusion period.

 3      Q.  And the IMR notice in the EOBs, you cited that

 4 as well, right?

 5      A.  Yes, that's the example of the company

 6 changing their process because the regulator told them

 7 to.

 8      Q.  What I find interesting about those three

 9 examples is that all three of them involve a change of

10 some kind that was made by the company after the

11 Department became aware of what it considered to be

12 noncompliance.  Do you agree that is the case for all

13 three of those?

14      A.  Not necessarily.  I don't think on the EOB and

15 the IMR issue that that was at all clear from the

16 Department's prior conduct or from the staff's use.  So

17 I think the company's position before being notified by

18 the Department was entirely reasonable.

19          On the acknowledgement letter, as we've

20 discussed yesterday, there seemed to be confusion on

21 both sides about what was required.

22          And my point was that, when the Department

23 said, "No, you need letters for paper claims," the

24 company did that.

25          What was the other issue?  Oh, the pre-ex,
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 1 that was an error that I understand was brought to the

 2 Department's attention.  The company identified it in

 3 looking at some issues and took care of it, advised the

 4 Department what was going on, you know, and fixed it.

 5      Q.  With respect to IMR, the change in procedure

 6 that you cited occurred after the Department's issuance

 7 of violation letters, right?

 8      A.  I don't know the exact date.  It was -- there

 9 was -- close in time, as I understand, for citation

10 letter and some of the discussions with the Department

11 in the early part of '07.  I just don't know which

12 occurred first.  But they were close in time.

13      Q.  You don't know whether the Department issued

14 the violation letter before the company changed its

15 procedures?

16      A.  No, I'm sorry.  I meant I'm not sure whether

17 the citation letter occurred first or the discussion

18 with the Department occurred first with respect to the

19 EOB.  I agree that the notice was given in one form or

20 another before the change was made by the company on

21 the EOB.

22      Q.  And with respect to the change to the

23 acknowledgments process, that occurred after the

24 Department brought the absence of paper

25 acknowledgements to the attention of the company,
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 1 right?

 2      A.  Yes, in the sense that I think that's when

 3 both parties realized what the Department's position is

 4 and what the company was actually doing.  But of

 5 course, the company did have the telephone process in

 6 place.  A good portion if not the majority of its

 7 claims were processed electronically, so the

 8 acknowledgement came through the clearinghouse.

 9      Q.  For purposes of (a)11, would you agree that

10 having a procedure in place to comply with the

11 provisions of law at issue is more evidence of good

12 faith if those procedures are placed in -- they are put

13 in place before the noncompliance is brought to the

14 company's attention than if it is brought -- than if

15 those procedures are put in place in response to the

16 Department saying "you're out of compliance"?

17      A.  No, I don't think that's at all the issue that

18 this factor is addressing.  This factor --

19      Q.  Let me try -- I'm sorry.

20      A.  This factor is looking at -- once your

21 applying these factors, presumably the Department's

22 already found noncompliance.

23          So the fact that the company is not in

24 compliance on a given issue, is that because they

25 ignored the law or is that because they had policies
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 1 and procedures in place, thought they were getting it

 2 right, missed the boat somehow, didn't get it right,

 3 but in good faith they were trying to?

 4          And I think that's the distinction.  And

 5 that's what this factor applies to.

 6      Q.  Right.  And I'm sorry.  That was a complicated

 7 question.  Let me try and simplify it a bit.

 8          A company has procedures in place for certain

 9 compliance -- performing a certain act.  And it turns

10 out that, while it had elaborate procedures in place,

11 there was a problem with it, with the procedures that

12 caused some noncompliance.  And then, after being

13 called to its attention, the problem was called to the

14 company's attention, it fixes that procedure.

15          So you had procedures in place, a problem

16 arises, and you fix it.  Okay?  Are you with me?

17      A.  Yes.  This is a hypothetical?

18      Q.  Yes.

19      A.  Okay.

20      Q.  A second company has no procedures in place.

21 The problem is identified, and it goes ahead and puts

22 procedures in place.  Do you see the distinction

23 between those two?

24      A.  Yes.

25      Q.  So for purposes of (a)11, would you agree that
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 1 the company in the first example, where they already

 2 had procedures, is evidencing more -- is better

 3 evidencing good faith effort to comply than the second

 4 company that didn't have anything at all in place?

 5      A.  Yes.  I think I said that earlier, that if the

 6 company has procedures in place in an effort to comply,

 7 that's a good thing.  If they have nothing at all,

 8 that's not so good.

 9      Q.  So my question was what specific changes were

10 you referring in your report?  And you gave us three

11 examples of changes that were made after the problems

12 were identified by or to the Department.

13          Are there any specific changes that you had in

14 mind for that sentence that were made prior to the

15 detection of violations?

16      A.  Well, yes, actually in the same issues.  Maybe

17 I didn't make this clear, but for example, the IMR

18 language on the EOBs, it's my understanding that

19 PacifiCare had IMR notice language on the types of

20 documents that are specifically mentioned in the

21 statute that requires notice.

22          So it's not as if they completely ignored that

23 law.  They actually looked at it and put the language

24 on the forms that required it.  The fact that they

25 didn't put it on an EOB, under the circumstances,
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 1 doesn't concern me.  It's not one of the documents

 2 listed in the statute.  The legislature has used that

 3 term in other statutes when they wanted it there.

 4          The Department had plenty of EOBs over six

 5 years in front of them to know that these forms didn't

 6 have it.

 7          So my point there is they had a process in

 8 place and procedure in place for providing IMR notice

 9 when the statute required it.

10          And with respect to the acknowledgment

11 letters, they had the telephone process in place.  They

12 had the automatic acknowledgment for electronic comp

13 claims.  And those things are things that the DMHC

14 wanted.  The language in the law is similar.  So they

15 did have processes in place.

16      Q.  Am I correct that you referred also, among the

17 things that you were citing, to the company having

18 brought in performance measures to monitor the

19 compliance?

20      A.  At what point in time?

21      Q.  That's a good question.  But I'm just asking

22 you whether, in your discussion of good faith by the

23 company, you were giving them credit for bringing in

24 processes to monitor compliance and performance.

25      A.  Can I have the question back?  I'm not sure
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 1 what's being asked.

 2      THE COURT:  Sure.

 3          (Record read)

 4      MR. STRUMWASSER:  Actually, let me start over for

 5 a second.

 6      Q.  Page 13 of your report, Ms. Stead, that

 7 paragraph at the bottom, you refer to evidence that the

 8 company reviewed and measured its performance.

 9      A.  Yes.

10      Q.  What are you referring to there?

11      A.  Everything I have seen in this case would

12 suggest to me that PacifiCare was a company that did

13 monitor its performance, measures performance.  There

14 was reporting in place.  There were some standards in

15 place.

16          I think a lot of those were tightened as time

17 went on.  For example, the interest, when they changed

18 the -- how they were handling interest payments on late

19 payments, they actually instituted some additional

20 focused audits on those.

21          So I think the oversight and monitoring

22 probably strengthened over time.  But there were always

23 some types of processes in place and monitoring in

24 place.  I think that's part of what some of those

25 documents are.  They were very critical of their own
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 1 performance.

 2      THE COURT:  Are you going start something new?

 3      MR. STRUMWASSER:  No, but I'm going to try and get

 4 out of this one fairly quickly.

 5      THE COURT:  All right.

 6      MR. STRUMWASSER:  Actually, let's go ahead and

 7 take the break, your Honor.

 8      THE COURT:  All right.

 9      MR. VELKEI:  15 minutes?

10      THE COURT:  15, 20, whatever.

11      MR. STRUMWASSER:  Quarter after?

12      THE COURT:  Yes.

13          (Recess taken from 10:58 to 11:20)

14      THE COURT:  Go ahead.  We'll go back on the

15 record.

16      MR. STRUMWASSER:  Thank you, your Honor.

17      Q.  Ms. Stead, on Page 13 of your report in that

18 same paragraph, you say that the evidence indicates a

19 company that tried to comply, right?

20      A.  Yes.

21      Q.  2695.12(a)(11) asks not whether the licensee

22 made an attempt to comply but whether the licensee made

23 a good faith attempt to comply, correct?

24      A.  Yes.

25      Q.  Can we agree that an attempt that is not
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 1 reasonably calculated to achieve compliance is not a

 2 good faith attempt to comply?

 3      MR. VELKEI:  I'm just going to object to the term

 4 "reasonably calculated," vague.

 5      THE COURT:  Overruled.

 6      THE WITNESS:  May have that read back, please?

 7      THE COURT:  Sure.

 8          (Record read)

 9      THE WITNESS:  I'm not sure I understand the

10 question.  I'm not able to answer that.  I'm not sure

11 what you mean by "reasonably calculated," what kind of

12 standard you're putting on that.

13      MR. STRUMWASSER:  Q.  Would you agree that an

14 attempt consisting of measures that are not reasonably

15 likely to assure compliance is not a good faith attempt

16 to comply?

17      MR. VELKEI:  I'm going to object again as vague.

18 Is the examiner is saying do you need to make

19 reasonable efforts to comply?  Is that the -- vague.

20      THE COURT:  I'm sorry.  Could you read the

21 question back?

22          (Record read)

23      THE COURT:  I'll allow it.

24      THE WITNESS:  Again, I'm not really sure what you

25 mean by "reasonable efforts to comply."  But maybe I
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 1 can explain a little bit.

 2          You know, if a timeliness requirement is 30

 3 days, and you set it for 40 days, I'm going to be hard

 4 pressed to say that's really a good faith effort.

 5 That's pretty clear.  But short of something so

 6 objective, I'm not really sure what you mean by the

 7 question.

 8          I suppose you could have something that was so

 9 far off base that there's no way that whatever you put

10 in place would put the company in compliance.  But I

11 think your question is really something a little bit

12 more in the middle.  And I'm not sure, one, what it

13 really means and whether that, sort of, thing in the

14 middle would really be a lack of good fifth.

15      MR. STRUMWASSER:  Q.  Let me start off with a

16 somewhat simpler proposition.  Do you agree that not

17 all attempts to comply with the law would satisfy a

18 requirement for a good faith attempt to comply?

19      A.  You know, I -- my answer is I guess it's

20 possible.  I can't quite imagine what that would be.

21          If you're setting up a process or procedure

22 that is going to assure noncompliance, then I would say

23 that those processes and procedures probably are not in

24 good faith designed to achieve compliance.

25      Q.  If a company's compliance program consists of



25210

 1 a memo every January 1st from the president saying,

 2 "Everybody make sure you comply the law," you wouldn't

 3 consider that a good faith attempt to comply with the

 4 law, would you?

 5      A.  It certainly wouldn't be the type of policy

 6 and procedure I would expect to see.  It indicates the

 7 tone at the top is to be compliant.  I can't say I've

 8 ever seen a company where that's the only policy or

 9 procedure.

10      Q.  Let me give you a hypothetical.  An insurance

11 company is planning major operational changes that, if

12 not properly executed, will result in numerous

13 instances of noncompliance.  Are you with me?

14      A.  Okay.

15      Q.  Would you agree that an insurer making such

16 a -- undertaking such a major operational change, in

17 order to show good faith, a good faith attempt to

18 comply with the law, would approach such changes with

19 caution and diligence in order to avoid noncompliance?

20      MR. VELKEI:  Incomplete hypothetical, vague as to

21 "major operational changes," vague as to "properly

22 executed."

23      THE COURT:  Overruled.

24      THE WITNESS:  I'm not sure I understand the

25 question.  Would you be able to rephrase that?
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 1      MR. STRUMWASSER:  Q.  Sure.  Company, let's just

 2 say, is contemplating major changes in its claims

 3 handling processes.  Are you with me?

 4      A.  Okay.

 5      Q.  And this much it knows.  It knows that, if it

 6 screws up those changes, it creates a significant risk

 7 that there will be violations of California law.  Have

 8 you got that?

 9      A.  Okay.

10      Q.  And so I'm asking you whether a good faith

11 attempt to comply with the law in that circumstance

12 calls for the company to exhibit caution and diligence

13 to avoid noncompliance.

14      MR. VELKEI:  I just want to object as vague and

15 overbroad, your Honor.  The statute in the factor is

16 not "compliance with any law."  It's compliance with

17 the provisions of the subchapter, specifically 790.03.

18          So the concern that I have is whether -- that

19 the question in this context is overly broad.  Are we

20 focusing on the particular factors here, or is this a

21 more general question?

22      THE COURT:  Overruled.

23      MR. VELKEI:  Can we have the question read back?

24      THE COURT:  Sure.

25          (Record read)
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 1      THE WITNESS:  I'm struggling between the yes and

 2 the no.  The answer is no, I don't think that, under

 3 those circumstances, caution and diligence is necessary

 4 for the good faith piece of this factor when you're

 5 talking about a penalty.

 6          Having said that, you're going to expect any

 7 insurance company to exercise caution and diligence, I

 8 think, in implementing any changes to anything.

 9 Certainly I can't think of an insurance company that

10 would have any incentive not to do so.

11          If you're really implementing operational

12 changes to your claim system, companies have every

13 incentive to get that right the first time.  If you've

14 ever been through a systems change, the last thing

15 you're going to want to have to do is rework anything.

16          So you know, if the changes didn't go as well

17 as you hoped, I don't see that as a lack of good faith

18 in attempting to comply with the claims handling laws.

19      MR. STRUMWASSER:  Q.  You just testified you don't

20 understand the company to have any incentive not to

21 avoid compliance with the law.  Is that a fair

22 characterization of what you just said?

23          Let me read it to you.

24      MR. VELKEI:  That's not what she said.

25      MR. STRUMWASSER:  I will withdraw the question.
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 1                         "I can't think of an

 2                    insurance company that would

 3                    have any incentive not to do

 4                    so."

 5      Q.  Right?  Do you recall saying that?

 6      A.  I can't imagine a company not -- a company

 7 having a -- I can't imagine a company having any

 8 incentive not to be cautious and diligent when they're

 9 implementing any operational changes.

10      Q.  Caution and diligence come at a price, don't

11 they?

12      MR. VELKEI:  Objection, vague.

13      THE COURT:  Overruled.

14      THE WITNESS:  I don't know what you mean by "a

15 price" in that context.

16      MR. STRUMWASSER:  Q.  Some measures reflecting

17 caution require you to have more people?

18      MR. VELKEI:  Objection, vague, incomplete

19 hypothetical.

20      THE COURT:  Overruled.

21      THE WITNESS:  Without knowing what kind of process

22 or anything you're talking about, I don't think I can

23 answer that question.  That's very, very broad.

24      MR. STRUMWASSER:  Q.  Okay.  And in instituting a

25 new operational process, cutting corners can save money
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 1 and serve the bottom line, correct?

 2      MR. VELKEI:  Objection, vague as to "cutting

 3 corners," "serve the bottom line."  Vague as well.

 4      THE COURT:  Overruled.

 5      THE WITNESS:  You know, my answer is anything is

 6 possible.  But, you know, cutting corners often ends up

 7 costing more money at the end anyway if you have to

 8 redo things.  So I'm not sure I would agree with that.

 9      MR. STRUMWASSER:  Q.  Would you agree that an

10 insurer that was undertaking these major operational

11 changes that I asked you to assume, in order to reflect

12 good faith -- a good faith attempt to comply with the

13 law, would not implement those changes until it

14 analyzed the potential risks and had a solid detailed

15 plan to address those risks?

16      MR. VELKEI:  Objection, vague.  Is the examiner

17 contending that the operational changes are something

18 that's subject to the law?

19          I'm also not sure about the relevance, your

20 Honor.  If we're talking about a specific factor, this

21 question seems to be going beyond that particular

22 factor.

23      THE COURT:  Overruled.

24          Could you read the question back?

25          (Record read)
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 1      THE WITNESS:  My answer is no, if this question is

 2 referring to this factor.  As I mentioned before, I

 3 look at this factor, this tells me the noncompliance

 4 has already happened.  So at the time the noncompliance

 5 was happening, did the company make a good faith effort

 6 to comply with the law?

 7          And the other part of the question that I'm

 8 not sure I can really answer is you're talking about

 9 operational -- some type of operations.  And I don't

10 know if that ties directly to some type of insurance

11 law that the company is trying to comply with.

12      MR. STRUMWASSER:  Q.  Yes.  First of all, let's be

13 clear here.  We're talking about the laws that the

14 company is being charged with in this case not

15 complying with.

16      A.  Okay.

17      Q.  Let's address this temporal dimension that

18 you --

19      THE COURT:  Mr.  Strumwasser, can we just take a

20 quick break?

21      MR. STRUMWASSER:  Absolutely.

22      THE COURT:  Sorry.  I'll come right back, promise.

23          (Recess taken from 11:34 to 11:38)

24      THE COURT:  Back on the record.

25      MR. STRUMWASSER:  Q.  Ms. Stead, I'm going going
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 1 to try and answer your temporal question, the question

 2 about timing.  My hypothetical was a company

 3 contemplates operational changes, puts them in effect.

 4 Because we are here in 2695.12, violations occurred as

 5 a result of the changes.

 6          And let's just make sure we are in agreement

 7 on this.  At least one of the areas you would look for

 8 for evidence of a company's good faith attempt to

 9 comply would be what they did in the process of putting

10 the changes in place.  Do you agree with that?

11      A.  If you mean would a regulator want to know

12 whether the changes -- and I don't know what these

13 operational changes are.  If the changes were to

14 improve, say, the claims handling process, he may want

15 to know that.

16      Q.  Well, in looking for evidence pertinent to

17 (a)11, would at least one of the places that the

18 regulator would look be what happened -- what the

19 company did, what measures the company took in good

20 faith to prevent the violations that were subsequently

21 detected to have occurred?

22      A.  I'm not even sure I can give you a yes or no

23 on that.  The regulator's going to want to understand

24 what caused the violations.  What I'm understanding

25 from this hypothetical is the situation where a company
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 1 is trying to improve its operations in some way and

 2 that whatever the implementation was didn't go

 3 perfectly and violations occurred.

 4          I would expect in that context that that

 5 difficulty in compliance to be temporary and to be

 6 related to those changes and presumably improvements,

 7 in operations.  So I don't see that as a lack of good

 8 faith.

 9      Q.  Hypothetical for you.  Company A decides on

10 January 1st, that they're going to institute a major

11 change in their claim handling.  They put the change

12 into effect on July 1st.

13          On September 1st, the Department detects major

14 violations that had not manifested themselves before

15 July 1st.  Are you with me?

16      A.  No.  When did the violations occur?

17      Q.  Somewhere between July 1 and September 1.

18      A.  Okay.

19      Q.  Company B, decision on January 1st to

20 institute exactly the same changes.  They put them in

21 place on July 1st and, on September 1st, discover

22 exactly the same violations that occurred between

23 July 1 and September.  Are you with me?

24      A.  Okay.

25      Q.  The only difference is that, upon
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 1 investigation, the Department discovers that Company A

 2 actually had a careful implementation plan, careful

 3 design, risk assessments that were actually reflected

 4 in operational decisions, quality monitoring, and these

 5 things just happened.

 6          Company B had none of those things.  They just

 7 decided, "Let's go ahead and do it.  Let me know how it

 8 comes out.  If you have a tough management decision,

 9 flip a coin."

10          And those two companies are both brought up on

11 an enforcement action.

12          Would the sole difference between A and B --

13 namely, the measures that one took and the other didn't

14 before implementation -- be relevant to the

15 determination of whether the companies in the totality

16 of the circumstances made a good faith attempt to

17 comply with the provisions of law?

18      MR. VELKEI:  Objection, vague.  "Sole differences"

19 meaning the differences you've highlighted in that

20 hypothetical?

21      THE COURT:  Of course, Mr. Velkei.  Overruled.

22      THE WITNESS:  No.

23      MR. STRUMWASSER:  Q.  Ms. Stead, if a company --

24 we're now just talking generally about -- this is not

25 the A-B example.  We're back to the original question,
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 1 company contemplating major changes.

 2      A.  Hypothetical?

 3      Q.  Yes, the same hypothetical.  Would you agree

 4 that, if the company identifies risks associated with

 5 its changes in procedures but doesn't implement a plan

 6 to address those risks, that that would be evidence of

 7 the absence of good faith for purposes of (a)11?

 8      A.  No, not just on those facts.  I don't know

 9 whether you're talking about risks associated with, you

10 know, following the implementation, that whatever the

11 change was was causing noncompliance or are we talking

12 about during the implementation, you know, the early

13 days and the testing to see if it's going well or not,

14 that there might be some violations.  So...

15      Q.  I mean the former, that before the

16 implementation take place, the company does a risk

17 assessment.  "What are the risks that we're going to

18 have compliance problems?"  It gets a list of those

19 risks, potential compliance problems arising from the

20 change, and does nothing about the list.

21          Is that, under those circumstances, evidence

22 of absence of good faith under (a)11?

23      A.  I'm still struggling because there could be

24 risks associated during the implementation process, for

25 whatever it is -- it doesn't get implemented exactly
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 1 perfectly; there's some glitch that has to be cleaned

 2 up; violations occur during that.  That's not going to

 3 concern me as a regulator, assuming the company's on

 4 top of it and taking care of it.

 5          If you're talking about a company that would

 6 implement a whole change in its claims processing

 7 system that would be noncompliant, I just can't

 8 perceive of that happening.

 9          In my experience, companies don't sit there

10 and think about changes to claims processing systems

11 saying, "Well, it's only going to be a 60 percent

12 chance of noncompliance, so we'll go for it."  It just

13 doesn't make a lot of sense to me.

14      Q.  In your experience, is it common for companies

15 before making major changes in process to undertake an

16 assessment of regulatory risks, of compliance risks?

17      A.  Are you talking about just changes in

18 operations in general, or are we talking about things

19 to bring a company into compliance?

20      Q.  No.  The company's got a perfectly compliant

21 system, but for business reasons, it decides it wants

22 to change it.

23          So under those circumstances, it's going to

24 replace its claims engine, or it's going to replace its

25 claims platform, let's say, hypothetically.
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 1          In your experience, is it common for a company

 2 to sit down and say, "Wait a second.  Let's see whether

 3 the way in which we're planning to do this creates the

 4 risk of compliance problems, creates a risk of

 5 violations"?

 6      A.  I can't say I've been involved in those

 7 discussions inside a company.  But what I have

 8 experienced is companies are always thinking about

 9 compliance.  And if they're going to change a system

10 and they're operating in 13 states, is that system

11 going to be able to accommodate, for example, the

12 timeliness requirements in California as well as the

13 different timeliness requirements in Colorado?  So

14 those considerations, in my experience, are always

15 undertaken by companies.

16      Q.  And now my question is let's say that this

17 insurance company does identify as one of the potential

18 risks, "This may cause us to drop out of compliance

19 with the California timely pay statute."  Do you have

20 that assumption in mind?

21      A.  Okay.

22      Q.  And then it does nothing to address that risk.

23 Do you have that assumption in mind?

24      A.  Yes.

25      Q.  And under those circumstances, would the
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 1 absence of action to address the risk be, in your view,

 2 a -- be evidence of the absence of good faith under

 3 (a)11?

 4      MR. VELKEI:  Vague as to "drop out of compliance

 5 with the timeliness provision."  Does that mean one

 6 time, 100 times, 7 percent of the time?

 7      THE COURT:  Overruled.

 8      THE WITNESS:  No.  And maybe can I explain.  When

 9 I think of good faith attempts to comply, again, we're

10 looking at, you know, do you have the things in place

11 to be in compliance?  It's not whether there is a

12 possible risk of some kind of noncompliance down the

13 road.

14          We know that companies are not usually

15 perfect, and most regulators don't hold them to a level

16 of perfection even though that might be ideal.

17          And I don't know from your question whether

18 you're talking about a temporary risk while you're

19 implementing these things or whether you're suggesting

20 something more long-term, that, "This change is going

21 to permanently put us out of compliance with

22 something."

23          And if that's the case, no, that's not my

24 experience.  That's not how I understand companies to

25 operate.  It's not something that I would -- well,
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 1 changing processes presumably to improve the company's

 2 operations or automate them or streamline them or make

 3 them more efficient or quicker turnaround or whatever

 4 it is, those are generally good things.

 5          Are they implemented smoothly all the time

 6 from day one?  No.  Sometimes there are glitches.  So

 7 I'd want to know more about whether it's the former,

 8 the temporary, or whether you're trying to tell me a

 9 company implemented a system knowing that it would

10 permanently be out of compliance, because the latter is

11 not something I've experienced.

12      Q.  Same hypothetical, additional fact.  Let's

13 assume that, in the enforcement action in which the

14 point 12 regulation is being contemplated, you have

15 discovered documents saying that the staff of the

16 company had determined -- just says, "If we make this

17 change, unless we take some further action" -- let's

18 make it this way.

19          "If we do this change in July, we are likely

20 to have increased late claims for three months.  If we

21 make this change in September, we would not have that

22 increase."  Do you have that assumption in mind?

23      A.  Yes.

24      Q.  And the company decides to go ahead and put

25 the change into effect in July.  Do you have that
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 1 assumption in mind?

 2      A.  Yes.

 3      Q.  Would that decision have any implications in

 4 your mind for a determination of good faith under

 5 (a)11?

 6      MR. VELKEI:  Incomplete hypothetical.

 7      THE COURT:  Overruled.

 8      THE WITNESS:  And what are the nature of the

 9 violations that we're talking about?

10      MR. STRUMWASSER:  Q.  Late pay.

11      A.  Just the late pays that occurred in the

12 difference there between the implementation and the

13 correction?

14      Q.  Well, just the increase in late pay

15 violations, because the company did not delay

16 implementation for three months.

17      A.  I feel like something is missing from that

18 situation, that I would want to know what else was

19 going on.  Presumably there's another business reason

20 why the decision was made.  And that may affect how the

21 regulator looks at that whole thing.

22      Q.  Okay.  Let me give you another fact to help

23 you with that.  I'd like you to assume that the

24 document that evidences the decision not to delay says,

25 "We're not going to delay because by putting it into
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 1 operation in July our profits will increase a million

 2 dollars a month."  Do you understand that assumption?

 3      A.  Okay.

 4      Q.  So they could have waited three months -- two

 5 months, July, August, September, and had no increase in

 6 late pay violations, but forgone $2 million in profits.

 7 Or they could have put it into place on July 1st, had

 8 the increase in violations and made $2 million.  Do you

 9 have that assumption in mind?

10      A.  Yes.

11      Q.  Is the decision to implement on July 1st in

12 that situation to you evidence of a lack of good faith

13 for (a)11?

14      A.  It's possible under those facts I would be

15 concerned, assuming there's nothing else to the story.

16 And I suspect there would be more to the story.

17          But at that point, for under California law, I

18 would be most concerned with whether the company, in

19 that interim period, paid the interest that they needed

20 to pay under law.

21      Q.  And if the violations are eventually detected

22 and they paid the interest, the decision to implement

23 in July rather than September under those assumptions,

24 would then not be evidence of bad faith -- of lack of

25 good faith under (a)11?
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 1      THE COURT:  Wow.  That got convoluted.

 2      MR. STRUMWASSER:  All right.

 3      Q.  So if in fact the Department detects and

 4 prosecutes the violations, the company eventually pays

 5 interest on the late pays, in your view then in a

 6 prosecution for the late pays seeking penalties, would

 7 the fact that they put the changes into effect in July

 8 in order to make additional profit no longer have any

 9 implication for the good faith determination under

10 (a)11?

11      MR. VELKEI:  Just vague as to one clarification.

12 Was the interest not paid at the time it was due but

13 only after the enforcement action was --

14      THE COURT:  That was what I heard.

15      MR. STRUMWASSER:  Yes.

16      MR. VELKEI:  Okay.  Thank you.

17      MR. STRUMWASSER:  Yes.

18      THE WITNESS:  Before we even would talk about

19 whether there's lack of good faith, you're talking

20 about late payment of claims.  And that is one of those

21 areas that regulators really look at whether it's, you

22 know, the company's general business practice to pay

23 them on time or it's their general practice not to pay

24 them on time.

25          So even if you're telling me that the rate of
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 1 late pays went up for two months, obviously it's

 2 temporary, based on the facts in your hypothetical.

 3          What that means for, you know, the rest of the

 4 company's performance and putting it in a bigger

 5 context, it might not concern me at all as long as the

 6 company's paid the interest and it was a temporary

 7 issue having to do with a systems change.

 8          So the answer I guess is -- sorry, I should

 9 have answered this first -- is probably not.  But,

10 again, these things are pretty fact specific, and it's

11 very difficult to give a hypothetical like you've given

12 me a yes or no because there's a lot more inquiry that

13 the regulator would to.

14      Q.  I'm trying to isolate (a)11, trying to figure

15 out exactly how that is to be implemented.

16          So for purposes of my question, I'd like you

17 to assume that the Commissioner's decided that, even

18 though the company paid, there has been a violation,

19 and the Commissioner now is considering whether to

20 impose penalties and how much -- if so, how much under

21 2695.12.  And he's going through the list --

22      THE COURT:  I thought 11.  Aren't we on 11?

23      MR. STRUMWASSER:  11 -- well, 2695.12.

24      THE COURT:  Oh, Subsection 11.

25      MR. STRUMWASSER:  And he or she has now gotten
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 1 down to (a)11.

 2      Q.  So the question of whether this is a general

 3 business practice, whether it is a violation has been

 4 decided.

 5          And you are now being asked to advise the

 6 Commissioner is this or is this not evidence of a lack

 7 of good faith under (a)11?

 8      MR. VELKEI:  So objection, vague.  Can we assume,

 9 then, that the determination was made that this was a

10 general business practice, not --

11      THE COURT:  That's what he just said.

12      MR. VELKEI:  Your Honor, I didn't hear that.

13      THE COURT:  You know what?  Mr. Velkei, you just

14 delay this and delay it and delay it.

15      MR. VELKEI:  I'm not delaying it, your Honor.

16      THE COURT:  And it's not helpful.

17      MR. VELKEI:  I'm not delaying it, your Honor.  And

18 I will continue to object if I think it is appropriate.

19 I'm sorry that's upsetting you.

20      THE COURT:  Then make your objection.  You're not

21 objecting.  You're making comments and, you know, going

22 way beyond what's called for in an objection.

23      MR. VELKEI:  I'm sorry you feel that way, your

24 Honor.  I will try to tailor them more carefully.

25      THE COURT:  But I have another concern.  And that
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 1 is 11 says "...whether under the totality of the

 2 circumstances the licensee made a good faith attempt to

 3 comply."  It doesn't say "or not a good faith attempt,"

 4 that I should take that into account.

 5          So I'm not sure how to view the question

 6 you're asking.

 7      MR. STRUMWASSER:  Well --

 8      THE COURT:  You're asking her whether -- that it's

 9 not a good faith attempt.

10      MR. STRUMWASSER:  The Department's position is

11 that the word "whether" invites an either way.

12      THE COURT:  Whether or not?  All right.  I'll buy

13 that.

14          Can you read the question back.

15          (Record read)

16      THE WITNESS:  You know, it's possible someone

17 might.  I don't think I would, not based on those

18 facts.  And as I've said before, you look at the whole

19 case, you look at the company as a whole, the totality

20 of the circumstances.  I don't look at these factors in

21 total isolation.

22          And that just makes it very difficult to give

23 you an absolute yes or no on that.  But just based on

24 those facts, I don't know that that's a lack of good

25 faith.  But I'm presuming there's more to the story
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 1 than just the facts you gave me.

 2      MR. STRUMWASSER:  Thank you.

 3          Your Honor, this is a good place for lunch.

 4      THE COURT:  Okay.  1:30.

 5          (Whereupon, the luncheon recess was taken

 6           at 11:59 o'clock a.m.)
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 1                     AFTERNOON SESSION

 2                         ---o0o---

 3          (Whereupon, all parties having been

 4           duly noted for the record, the

 5           proceedings resumed at 1:32 p.m.)

 6      THE COURT:  Go back on the record.  Go ahead.

 7      MR. STRUMWASSER:  Thank you, your Honor.

 8      Q.  Ms. Stead, I have some more questions for you

 9 about (a)11.  And I have a hypothetical.

10          If PacifiCare outsourced the processing of

11 additional claims including high dollar and very

12 complex claims to a vendor that PacifiCare knew had an

13 unsatisfactory rate of claims processing errors, would

14 that cause you to doubt whether PacifiCare was

15 attempting in good faith to comply with the law?

16      A.  It's possible.  I'm not sure I understand in

17 the question what you mean by "unsatisfactory rate of

18 claim errors."

19      Q.  Let me flesh out the hypothetical for you.

20 PacifiCare has a vendor that it uses to send some of

21 its claims, some of its routine claims to for

22 processing.  And PacifiCare is dissatisfied with that

23 vendor's performance and finds an unsatisfactory number

24 of errors in the claim processing that the company is

25 doing.
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 1          PacifiCare then decides that it's going to

 2 send even more claims and more complex claims to this

 3 same vendor while acknowledging that it's dissatisfied

 4 with its performance even before it gets the additional

 5 increment of claims.

 6          Do you have that in mind?

 7      A.  I think so.

 8      Q.  Would that decision to send more and more

 9 complex claims to a vendor that was not performing

10 satisfactorily, would you view that under (a)11 as

11 evidence of a lack of a good faith attempt to comply

12 with the law?

13      A.  It's possible that I would consider that under

14 this factor if -- if we have a violation of the chapter

15 and we're under these factors, we've got a business

16 practice -- I mean, I don't know what the types of

17 error rates are.  I don't know what the types of errors

18 are.

19          Presumably they're violations of laws, or you

20 wouldn't be asking me that about this factor.

21      Q.  Let me give you some additional facts to see

22 if it helps.  I'd like you to assume that PacifiCare is

23 aware of and complains about the fact that this vendor

24 pays its claims adjusters on a piece rate basis, in

25 other words on a per-claim-processed basis.
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 1          Do you have that assumption in mind?

 2      A.  "Piece rate," meaning per claim?

 3      Q.  Yes.

 4      A.  Okay.

 5      Q.  And that PacifiCare has determined that one

 6 consequence of that payment structure is that, when an

 7 employee of this vendor gets a complicated claim that

 8 would take some time to sort out, the employee, rather

 9 than taking the time to go over it carefully, simply

10 denys the claim and moves on.

11          Do you have that assumption in mind?

12      A.  Yes.

13      Q.  Now, knowing that as well, PacifiCare sends

14 more business and more complex business to this vendor.

15 Would that be evidence of the absence of good faith

16 under (a)11?

17      A.  Again, it's possible that would be the kind of

18 thing you would think about under this factor.  But

19 again, it seems to me there are a lot more facts you'd

20 have to understand when you're in the penalty

21 consideration part.

22          I understand we may have found violations that

23 are subject to penalties.  But I'm not clear from your

24 hypothetical and one of the things I would want to know

25 is are the violations we're talking about that give
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 1 rise to potential penalty, are those all emanating from

 2 the use of this vendor or are they coming from other

 3 sources as well?  And --

 4      Q.  I would like you to -- I'm sorry.  I would

 5 like you to assume that the vendors --

 6      THE COURT:  Were you finished?

 7      THE WITNESS:  No.  I was just going to say --

 8      MR. STRUMWASSER:  Q.  Oh, I'm sorry, I apologize.

 9      THE WITNESS:  -- those are one of the facts I

10 would want to know more about.

11          But in answer to the question sort of in

12 general, you know, the company makes a decision to do

13 something in claims processing that, you know, is

14 directly related to violating the law and they don't do

15 anything about fixing it or improving that and those

16 violations are so bad that they end up being the

17 practice of that company, business practice of that

18 company to be in violation of whatever the law is, then

19 I very well might consider that under this factor.

20      MR. STRUMWASSER:  Q.  Ms. Stead, would you

21 consider the decision which vendor to send claims to

22 for processing itself to be a business practice?

23      A.  No, not from certainly the regulator's

24 perspective.  That's a business decision, business

25 judgment kind of issue.  That's that sort of
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 1 operational detail that, you know, that's within the

 2 company's discretion and business judgment to make.

 3 That's not something a regulator would second-guess.

 4      Q.  So under the facts I described, what is the

 5 business practice that might be implicated by the

 6 decision to send claims to this vendor?

 7      A.  When you're talking about regulators, what

 8 they look at is the business practice that's at issue,

 9 the one that's either proscribed or prescribed by a

10 statute.

11          So an easy example is the timely payment.  Is

12 it the company's business practice, general business

13 practice to engage in the timely payment of claims, or

14 is it the general business practice of the company to

15 pay claims in an untimely manner -- or whether it's, if

16 you're going to deny a claim and you have to give the

17 reason or the policy provision for the denial, is it

18 your practice to give the reason for the denial when

19 you deny a claim or is it your practice not to do that?

20 But it's tied to an insurance law.

21      Q.  So in your view, late payment of claims could

22 only be evidence of a general business practice not to

23 pay claims on time if the company does not have a

24 policy to pay claims on time?

25      MR. VELKEI:  Vague, your Honor.
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 1      THE COURT:  I thought the double negative got me.

 2 I'm not sure.

 3      MR. STRUMWASSER:  Okay.  I'll try again.

 4      Q.  I heard you saying that the business practice

 5 is whether or not to pay claims on time; is that right?

 6      A.  Yes.  You look at the timeliness aspect of

 7 claims paying because you have a statute that requires

 8 claims to be paid in a certain time frame.

 9          So is it the company's practice to pay those

10 on time?  And one way is to have the express policy

11 procedure in place that, "No, we're going to pay them

12 in 50 days," and the standard is 30 days.

13          Or you could actually have a practice in place

14 for timeliness that is appropriate, but the actual

15 execution of it is so bad that the noncompliance is so

16 frequent that the inference for the regulator is your

17 practice is not to pay on time.

18      Q.  So the question of whether or not, under my

19 hypothetical, the company has a general business

20 practice that is implicated by its decision to give

21 these claims to this company is determined by how many

22 errors this company generates, this vendor generates,

23 as compared to all of its claims that are adjusted?

24      A.  No, I don't think that's how a regulator would

25 look at it.  What you would look at as a regulator is
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 1 the company's overall performance.  And there may be a

 2 segment of their claims handling process that isn't

 3 compliant or isn't performing as well, but generally

 4 you're looking at the overall claims handling, not just

 5 what one vendor might do.

 6      Q.  So if a -- let's have a new hypothetical.

 7          An insurer has a book of business, and it

 8 takes one of its group -- one of its groups, its

 9 insurance groups, one employer, let's say, and breaks

10 them off and gives them -- sets up a special process

11 for paying claims for that group.  And in the course of

12 doing so, it turns out that that process causes a

13 violation in every claim in that group.  Are you with

14 me?

15      A.  Yes.

16      Q.  Let's assume that group represents 5 percent

17 of the company's business, 5 percent of its claims, and

18 the other 95 percent have no errors.

19          Is it your testimony that there would not be a

20 general business practice with respect to the payment

21 of that employer's claims, the employer that was

22 singled out for special treatment?

23      A.  Yes.  I would say that there's not a general

24 business practice.  However, if that kind of thing

25 comes to light, that's not to say the regulator would
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 1 ignore that.  They very well may want the company to

 2 get to the root cause, figure out what the problem is,

 3 and take care of that.  But that's a little bit

 4 different than saying is it a general business practice

 5 to violate a particular law.

 6      Q.  Do you recall from the record that you

 7 examined encountering the abbreviation "EPDE"?

 8      A.  Yes.

 9      Q.  You understand that it involved the transfer

10 of provider data and fee schedules from the national

11 database, NDB, where the data was maintained, to RIMS,

12 the claims platform for PacifiCare Life and Health?

13      A.  Yes, generally that's my understanding.  It's

14 a way to feed provider information or data to claims

15 platforms, claims systems.

16      Q.  For present purposes, I'd like you to assume

17 that the EPDE -- I'm talking about the specific EPDE

18 going from NDB to RIMS.  Okay?

19      A.  Okay.

20      Q.  And are you aware that the data fed over EPDE

21 from NDB to RIMS would have to be matched with the data

22 in RIMS, and then it would overwrite the existing

23 record in RIMS?

24      A.  Only very generally.

25      Q.  Are you aware that the EPDE transfer caused
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 1 corruption of data in RIMS?

 2      A.  I don't know if it's corruption.  Maybe that's

 3 just because I'm not a data person.  But I do know

 4 there were some effects from that transfer of data into

 5 the claims platform.

 6      Q.  Okay.  And I'd like you just to assume that it

 7 caused changes in the data in the RIMS platform that

 8 caused some claims to be incorrectly paid or processed.

 9 Are you with me?

10      A.  Is this a hypothetical?

11      Q.  No, I'm asking you to make that assumption

12 about the evidence.  And I'd like you also to assume

13 that the EPDE that was being implemented for RIMS was

14 the largest scale of EPDE that PacifiCare had attempted

15 to date, to the time it was doing that.  Are you with

16 me?

17      A.  Okay.

18      Q.  I'd like to you assume that there were no

19 technical impediments to continuing to separately

20 maintain the California PPO data.  In other words, the

21 EPDE was not installed in order to satisfy something

22 that had to be taken care of for compliance or

23 processing purposes.  Do you understand that?

24      A.  I think so.

25      Q.  Well, I mean, PacifiCare had the option of
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 1 maintaining the RIMS data by itself and then

 2 maintaining the data for other systems by themselves.

 3 Do you have that in mind?

 4      A.  Yes.

 5      Q.  And I'd like you to assume that, in other

 6 states that were brought into the NDB fold by the

 7 acquisition of PacifiCare, that PacifiCare did in fact

 8 maintain those databases separately.  EPDE was only

 9 installed for California.  Do you have that in mind??

10      A.  Okay.

11      Q.  I'd like you also to assume that the company

12 decided to launch this EPDE process at exactly the same

13 time that it was engaged in a very ambitious provider

14 contracting effort for California specifically.  Do you

15 have that assumption in mind?

16      A.  Yes.

17      Q.  I would like you also to assume that, prior to

18 implementing this data feed, the company failed to

19 conduct a full inventory of differences in the

20 structure of the two databases which failure impacted

21 the feed's ability to match provider records between

22 NDB and RIMS.  Do you have that assumption in mind?

23      A.  I'm not sure what the two databases are.

24      Q.  NDB and RIMS.  And EPDE is taking data out of

25 the NDB database and putting it into RIMS.  Are you
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 1 with me?

 2      A.  So far I think so.

 3      Q.  I'd also like you to assume that the company

 4 failed to conduct adequate sufficient scenarios in the

 5 testing environment to address the differences in

 6 between the two systems that it in fact encountered.

 7 Do you have that assumption?

 8      A.  I think so.

 9      Q.  So that, for example, something as basic as

10 differences in the way the two databases stored

11 provider mailing addresses was not understood prior to

12 implementation of EPDE.  Do you have that?

13      A.  Yes.

14      Q.  Would the fact that the company implemented

15 this data feed without understanding the differences

16 between the databases which had the potential to and

17 did in fact corrupt data and lead to violations of law

18 suggest to you that the company was not attempting in

19 good faith to comply with the law?

20      A.  No, I see that change as more of an

21 operational decision, the kind of decision that

22 companies operate and make routinely that are, you

23 know, really far beyond compliance with insurance laws.

24          I'm not saying that decision was good or bad.

25 I'm just saying that's the type of decision that
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 1 companies have discretion to make.  You know, business

 2 judgment is something that comes to mind.

 3          Whether it was executed in the best way

 4 possible or not, you know, that, again, is really more

 5 on the operational side of the insurance company so

 6 that, when I'm looking at determining whether under

 7 this factor that there was a lack of good faith, you

 8 know, I don't -- just based on those facts you gave me,

 9 I don't see a lack of good faith in attempts to comply

10 with the insurance laws.  Whether it was the best

11 business decision or was executed in the best way

12 possible, that would be a different consideration, a

13 different issue.

14      Q.  Let me ask you more generally.  In determining

15 whether a practice that generated violations of law was

16 conducted with a good faith attempt to comply with the

17 law, are you saying that the business decisions that

18 the company made with respect to how to comply are just

19 inherently incapable of reflecting the presence or

20 absence of good faith in the attempt to comply?

21      A.  Could you read that back, please?

22      THE COURT:  Sure.

23          (Record read)

24      THE WITNESS:  I'm sorry, I don't understand.

25      MR. STRUMWASSER:  Let me try again.
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 1      Q.  Company institutes a process that results in

 2 violations.  And business decisions were made -- what

 3 systems to use, how much testing to do, how to document

 4 it, who's to be assigned responsibility for it.  And I

 5 understand you to be saying that those kinds of

 6 decisions are business decisions that are vested in the

 7 discretion of the company, right?

 8      A.  Yes, from the regulator's perspective, yes.

 9      Q.  Now I'm asking whether the way in which the

10 company exercised that discretion is or is not capable

11 of informing the question under (a)11 whether the

12 company made a good faith attempt to comply with the

13 law?

14      A.  No, I don't think so, based on what you've

15 said.  And the reason is the regulator's looking at

16 compliance.  So if you had -- whatever you were doing

17 as a company, you were intending to comply, you had a

18 process in place, you had a claim system whatever it

19 was.

20          The fact that you made a certain business

21 decision to go one way or you failed to do applicable

22 testing or something like that, I don't think that

23 makes it a lack of good faith.

24          If the overall -- and again, the facts make a

25 difference, but if overall the company is attempting to
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 1 comply with those insurance laws, you know, maybe it

 2 doesn't do the beta testing or something, that, to me,

 3 doesn't indicate a lack of good faith in trying to

 4 comply with the insurance laws.

 5      Q.  Just one further question in that area.  If

 6 there is evidence that staff, technical staff, in this

 7 function has warned the company that it's not testing

 8 enough, that there's a danger of violations from

 9 implementation, and the management chooses to disregard

10 those warnings from its staff, is that a fact that

11 could inform, in your view, the determination under

12 (a)11 whether there was a presence or absence of a good

13 faith attempt to comply?

14      THE WITNESS:  Can I have that question read?

15      THE COURT:  Sure.

16          (Record read)

17      THE WITNESS:  I'm sorry.  I'm not even sure I

18 understand the question because you talked about

19 testing and then violations.  So I'm not sure where the

20 connection is.

21      MR. STRUMWASSER:  Q.  Let me give it to you in its

22 most general form.

23          If a member of the staff who would have

24 knowledge about the subject warns management, "The

25 business decision you're about to undertake is going to
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 1 create compliance violations under the Insurance Code,"

 2 and management disregards that warning, is that a fact

 3 that would inform your assessment under (a)11 whether

 4 the licensee made a good faith attempt to comply with

 5 the law?

 6      A.  Yes, that might.  If I understand the question

 7 correctly, you're saying that staff warned management

 8 that whatever this new process was was going to result

 9 in violations or likely to result in violations -- I

10 don't mean the testing, but it sounds like the whole

11 process would be likely to -- and if that was all that

12 was done, there was no other follow-up, that might go

13 to something I'd consider under (a)11 as to whether the

14 company was really trying in good faith to be in

15 compliance, if there's really that link, yes.

16      Q.  Let's talk about (a)12, "the frequency of

17 occurrence and/or severity of the detriment to the

18 public caused by a the violation of a particular

19 subsection of this subchapter."

20          On Page 10 of your report, when discussing the

21 relative number of claims under (a)7 where the

22 noncomplying acts were found to exist, you state that

23 the number of noncomplying acts must, under (a)7, be

24 compared to the number of claims processed by the

25 insurer or, alternatively, the number of claims in the
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 1 sample, right?  Page 10.

 2      A.  Right.

 3      Q.  Page 10 under Heading 3.  Heading 3 is the

 4 number of -- the relative number of claims where the

 5 noncomplying acts are found to exist, the total number

 6 of claims handled by the licensee, and the total number

 7 of claims reviewed by the Department during the

 8 relevant time period.  And that is what you're

 9 addressing in the two paragraphs under that heading,

10 right?

11      A.  Yes, I'm discussing the factor in (a)7.

12      Q.  And then on Page 14, you are discussing

13 2695.12(a)12, the frequency of occurrence and/or

14 severity of the detriment, right?

15      A.  Yes.

16      Q.  And on Page 14 in discussing that (a)12, you

17 criticize the Department for focusing on the simple

18 number of violations without considering the number of

19 claims handled by PacifiCare or examined by CDI, right?

20      A.  Yes.

21      Q.  Now, I understand your position with respect

22 to the relative number under (a)7, but are you reading

23 (a)12 to also contain a relative number component in

24 its application?

25      A.  Yes, I have in my report essentially done
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 1 that.  But I look at (a)12; it strikes me that it's

 2 either very, very similar to (a)7, the relativity

 3 factor we talked about before, and (a)10, the harm.

 4 It's very similar to those two.

 5          And then really the way -- perhaps I've just

 6 had difficulty distinguishing those two, but when I

 7 look at (a)12, if it's not the same as the other two,

 8 then the difference would be that you're looking at

 9 frequency and harm, or detriment I guess is what it

10 says, with respect to the public, as opposed to, you

11 know, harm to the individuals that were directly

12 affected by the noncompliance.

13      Q.  Okay.  I can get that from -- at least

14 arguably from "detriment to the public."  But

15 "frequency of occurrence" doesn't modify the "public,"

16 does it?

17      A.  No, it doesn't seem to, but it's also

18 addressed in (a)7.  So if you're talking about

19 frequency of occurrence, I still think you're talking

20 about relativity.

21      Q.  That's exactly the question, then.  Your

22 position is that (a)7 is only talking about relative

23 frequency of occurrence, right, as compared to the

24 total number of claims for the size of the sample?

25 That's what you say (a)7 is, correct?
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 1      A.  (a)7?

 2      Q.  (a)7.

 3      A.  Yes.

 4      Q.  So the word "relative" does not appear in

 5 (a)12, right?

 6      A.  No, it doesn't.

 7      Q.  So am I correct that your interpretation of

 8 (a)12 is to read an implied "relative" in 12 as well?

 9      A.  With respect to frequency?

10      Q.  Yes.

11      A.  Yes, because I'm not sure in any context that

12 frequency means anything or has any meaning if it's not

13 relative to something.  I mean, is one time frequent or

14 is a million times frequent?  It's hard for me to say

15 without knowing what you're comparing it to.

16      Q.  So for the Judge trying to apply this

17 regulation, how would her process of applying (a)7

18 differ from her process in applying (a)12, setting

19 aside the detriment part?

20      A.  If you take away the part about detriment and

21 you take out the language about "to the public," it

22 seems to me that the frequency of occurrence is very,

23 very similar to what you see in (a)7, which is why,

24 when I look at this, I really have to think it's

25  either -- it wouldn't make sense to me that (a)12
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 1 would simply be a combination of (a)7 and (a)10 because

 2 those two factors were already there, which makes me

 3 think this has to be something different.

 4          I still believe the frequency has to be

 5 something relative to something.  The fact that the

 6 language "to the public" is in there really makes me

 7 think that this has got to be something different than

 8 the other two factors.

 9          One thing that comes to mind, for example, is,

10 you know, a mandated health benefit.  Maybe it's well

11 baby care, immunizations.  If an insurance carrier is

12 mandated to provide that and absolutely refused to --

13 so now you have an entire population of insured people

14 whose children are not getting immunizations, that

15 could be detriment to the public, so.

16      Q.  How would that detriment to the public differ

17 from the degree of harm under (a)10?

18      A.  The way I look at these factors, the harm in

19 (a)10 is the harm to the members, the consumers.  If

20 it's liability claims, it could be the injured person,

21 to the people directly affected by the noncompliance.

22          When I see the words "to the public," I guess

23 I think of that in a broader context beyond just the

24 insureds.

25      Q.  What is it in the wording of (a)10 that leads
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 1 you to believe that harm to the public as opposed to a

 2 member or insured is excluded?

 3      A.  My experience in what regulators generally

 4 consider when they consider harm in the context of

 5 noncompliance and penalty.

 6      Q.  And that's -- your experience is that

 7 regulators don't consider harm to the public typically?

 8      A.  That's correct because generally the harm that

 9 you can identify is something where you can identify

10 the actual people that were affected, whether it's a

11 certain type of policyholder or claimant or it's a

12 person who's been denied benefits or, you know, if it's

13 providers' claims being paid properly, that kind of

14 thing.  You can actually identify, if not the

15 individuals, certainly a class of people.

16      Q.  So in that well baby vaccination example you

17 gave a moment ago, your testimony is that the regulator

18 would typically not consider the -- let's call it the

19 epidemiological harm to the public from denying

20 vaccinations?

21      A.  I'm not sure I understand your question.

22      Q.  My understanding of your prior example, the

23 well baby vaccination example, was that not only is the

24 family of the baby harmed in that situation but that

25 there's a harm to the public.  Was that your point
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 1 in -- I thought you were using that as an illustration

 2 of detriment to the public.

 3      A.  I was.  And what I was suggesting is that the

 4 public now has all these young children running around

 5 that should have been vaccinated that haven't been

 6 vaccinated.  Potentially they could catch these

 7 diseases or spread those.  To me that is harm that is

 8 broader than just the individual who didn't get the

 9 well baby care that they paid for.

10          And I -- that's how I can distinguish this

11 factor because, frankly, if you don't do that, it looks

12 like a repeat of 7 and 10.

13      Q.  Now I'm just trying to get back to what --

14 your interpretation of 10.  And what I hear you saying

15 is that, but for 12, as you read it, a regulator would

16 not ordinarily consider the harm from other people

17 catching these kids' diseases in assessing the harm

18 from a violation.

19      MR. VELKEI:  Misstates her testimony.

20      THE COURT:  Overruled.

21      THE WITNESS:  Yes, generally.  I don't want to say

22 they never would.  And if I'm right about what this 12

23 means, then this is an example of California

24 considering both types of harm.

25          But when you -- if you're asking me whether a
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 1 regulator would never consider some type of general

 2 harm to the public, you know, like kids running around

 3 with, you know, measles because they didn't get

 4 vaccinations, I think they may consider that.

 5      MR. STRUMWASSER:  Q.  So just to close this out

 6 now, as I understand your testimony, for the Judge to

 7 apply the frequency of occurrence component of 12, she

 8 would do exactly the same thing as she would in

 9 applying the relative number of claims provision in 7;

10 is that right?

11      A.  No, not exactly.  What I'm -- what I'm saying

12 is that, when I looked at 12, it looks very much to me

13 like the same type of analysis the Court would go

14 through in looking at harm under 10 and relativity

15 under 7.

16          But the fact that this is another factor in

17 the regulation tells me that there must have been

18 another reason for that.  And because there's this

19 mention of the public, it makes me think that this must

20 be a broader look at frequency and severity of

21 detriment, that we're looking at something else other

22 than just harm to an individual member.

23      Q.  You would agree that 12 involves both the

24 detriment to the public and the frequency of

25 occurrence, right?
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 1      MR. VELKEI:  Asked and answered.

 2      THE COURT:  Overruled.

 3      THE WITNESS:  It says "and/or," but yes.

 4      MR. STRUMWASSER:  Q.  So it means both, right?

 5      A.  It could in a certain case.  I mean, it says

 6 to consider the frequency of occurrence and/or severity

 7 of detriment to the public caused by the violation.

 8      Q.  So just focusing on the frequency of the

 9 occurrence, the application of that prong of 12, it's

10 your testimony that the frequency of occurrence would

11 be analyzed the same way in 12 as the relative number

12 of claims in 7?

13      A.  No, not exactly.  If this really means

14 something else other than what's in 7 and 10, then I

15 think the frequency of occurrence would be considered

16 the scope of, you know, the whole population or the --

17 I mean literally population of a city or state or

18 whatever it would be and sort of a broader context of

19 just the members that might be affected by a particular

20 company's practices.

21      Q.  The one thing that you are sure 12 does not

22 involve is simply an assessment of how big a number of

23 violations there were, right?

24      A.  Yes, that's how I would apply it.  If I were

25 charged with looking at frequency, I wouldn't know what
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 1 was frequent unless I had some standard or some context

 2 for that.

 3      THE COURT:  Can I tell you what the definition of

 4 "frequency" is?

 5      MR. STRUMWASSER:  That would be great.

 6      THE COURT:  Says "Frequency is the number of

 7 occurrences of a repeating event per a unit of time."

 8      MR. STRUMWASSER:  Thank you.  Some of us would

 9 appreciate a footnote.

10      THE COURT:  A dictionary.  Webster's, you know.

11      MR. STRUMWASSER:  Oh, okay.  Thank you.

12      THE COURT:  I didn't see a definition in the regs,

13 but a dictionary says that frequency is the number of

14 occurrences of a repeating event per a unit of time as

15 opposed to a relative number of claims per.

16      MR. STRUMWASSER:  Q.  Ms. Stead, you contend that

17 it was unfair and misleading for Mr. Cignarale to

18 review the frequency of violations in this case in

19 comparison to what he had seen in 20 years of

20 experience at CDI, right?

21      A.  Yes, because of the differences in

22 methodology, it's an unfair comparison.

23      Q.  You are saying it's because CDI applied

24 examination techniques that it hasn't applied in other

25 circumstances, right?
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 1      A.  Yes, in part the examination techniques.  The

 2 other way would be to -- you know, finding an EOB or

 3 EOP that's in violation and counting every single one

 4 that was issued in a given period of time, which is

 5 essentially testing the entire population.  So those

 6 two types of methodologies is what -- what caused me to

 7 say that the comparison of PacifiCare to other

 8 insurance companies is unfair.

 9      Q.  Can you name another insurance company in

10 which the Department detected deficient EOBs and EOPs

11 and then charged the company because hundreds of

12 thousands of EOBs and EOPs issued after having been

13 called to the company's attention?

14      A.  No, I think that's my point.  They have found

15 problems with EOBs.  They did that in the Blue Shield

16 case where they had -- the company had the DMHC name on

17 it, and they just cited those one or two, whatever they

18 found in the exam.

19          My point is, in that case, the Department

20 didn't go on to say, "Tell me how many of those forms

21 you issued in that period of time so we can charge you

22 with them."  So I'm not saying it's right or wrong.

23 I'm saying the difference in methodology is what makes

24 the comparison unfair.

25      Q.  Do you have any basis to opine that, in the
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 1 Blue Shield case, after the Department called the

 2 deficiency to the attention of the company, it went on

 3 to issue hundreds of thousands of equally deficient

 4 EOBs or EOPs?

 5      A.  No.

 6      Q.  Do you know how many different categories of

 7 violations have been charged in this case?

 8      A.  No, I don't have a number.

 9      Q.  Would roughly 23 sound about right, comparing

10 it to Mr. Cignarale's table of categories?

11      A.  I don't know without looking.

12      Q.  Have you ever seen the statement of position

13 issued by the Department in this case?

14      A.  Yes, I think I have.

15      Q.  Do you know how many of the categories of

16 violations cited by the Department, pled by the

17 Department in this action, were discovered through the

18 electronic analysis?

19      A.  Well, the late pays for one, acknowledgment

20 for another.  I'm not sure about the interest.  I think

21 that was another one.

22      Q.  Ms. Stead, in his consideration of

23 PacifiCare's failure to timely pay claims,

24 Mr. Cignarale actually considered the frequency and

25 severity of the violations to be a mitigating factor,
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 1 didn't he?

 2      A.  I'd have to look.

 3      Q.  Page 112, Line 13.

 4      A.  Is this the section on interest or on late

 5 payment?

 6      Q.  This is timely pay.

 7      THE COURT:  It says "Late Pay."

 8      THE WITNESS:  Yes.  At Line 13, he says the

 9 frequency of late pay claims is a slightly mitigating

10 factor.

11      MR. STRUMWASSER:  Q.  And as to his -- if you look

12 at Page 118, Line 26, going all the way over to 119,

13 Line 2, in the case of failure to pay interest, he

14 considers the frequency and severity to be neither

15 mitigating or aggravating, didn't he?

16      A.  That's what he said there, yes.

17      Q.  So in neither of those two categories did he

18 compare PacifiCare's number of violations to the number

19 of violations of other insurers, correct?

20      A.  I don't know.  He doesn't say.

21      Q.  Do you have any basis to believe that he did?

22      A.  Well, on Page 112, Line 13, when he's talking

23 about late pays, he says, "The frequency of late pay

24 claims is a slightly mitigating factor."  So why is he

25 saying that's a mitigating factor?  I assume that's in
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 1 comparison to something else, but he doesn't say.  So I

 2 don't really know.

 3      Q.  Well, you mean he may have compared it to

 4 other companies and decided that it was a mitigating

 5 factor as compared to the other companies?

 6      A.  I don't know.  It doesn't say.

 7      Q.  There is nothing in the discussion in either

 8 of these two categories to suggest that Mr. Cignarale

 9 compared PacifiCare's frequency of violation to that of

10 any other company and concluded that PacifiCare was

11 worse and increased the recommended penalty on that

12 basis, is there?

13      A.  I would need to read these several pages

14 before I could really answer that definitely.  But in

15 general, his report says the company is much worse than

16 any other company because there are so many more

17 violations than he's ever seen with any other company.

18 But with respect to these specific issues, I would have

19 to read it.

20      Q.  But I'm asking you now, under the (a)12

21 analysis, specifically and in particular the suggestion

22 that the (a)12 analysis is flawed because Mr. Cignarale

23 compared the electronic-analysis-detected violations of

24 PacifiCare with other companies that did not have

25 electronic analysis, would you agree there is no
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 1 evidence that Mr. Cignarale compared either the late

 2 pay or the failure to pay interest performance of

 3 PacifiCare, the frequency of those violations with the

 4 frequency of violations with any other insurance

 5 company?

 6      MR. VELKEI:  Asked and answered, your Honor.

 7      THE COURT1:  Overruled.

 8      THE WITNESS:  If I understand the question

 9 correctly, my answer is no, and that's really my point.

10 He's comparing the raw number of violations in this

11 case to the raw number of violations in other cases and

12 not looking at the relative frequency.  At least he

13 doesn't tell us that.

14      MR. STRUMWASSER:  Q.  "No" meaning no, there is

15 not no evidence, or no, there is no evidence that he

16 compared?

17      A.  Yes, there's no evidence that he made that

18 comparison with respect to relative frequency.  And in

19 fact he -- what he does compare PacifiCare to, he

20 compares the number of absolute violations alleged in

21 this case to those alleged in other cases.

22          So the comparison is raw number to raw number,

23 not frequency to frequency.

24      Q.  Now, with respect to acknowledgment, are you

25 aware of a single company for which the evidence
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 1 presented to the Department initially in its

 2 examination was that no claim had gone acknowledged?

 3      A.  No, and I'm not aware of any other case in

 4 which the Department requested that information for

 5 each and every claim processed in a year.

 6      Q.  Are you aware of any evidence that any

 7 insurance company had a larger number of failures to

 8 acknowledge claims than PacifiCare did?

 9      MR. VELKEI:  I want to say calls for speculation.

10 The Department has refused to turn over such

11 information.

12      THE COURT:  Can I have the question read back.

13          (Record read)

14      THE COURT:  I'll allow it.

15      THE WITNESS:  No, I'm not aware of any evidence.

16 And, again, it doesn't appear Mr. Cignarale had that

17 either, other than he was saying that there were more

18 in this case than any other case.  But unless you test

19 the entire population, you're never going to be able to

20 do a fair comparison.

21      MR. STRUMWASSER:  Q.  Ms. Stead, the remainder of

22 the categories, the violations that were detected in

23 the other 20 or so categories were detected either by

24 CDI reviewing of claims or consumer complaints or

25 provider complaints or self-disclosure or other
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 1 investigations -- investigative techniques that the

 2 Department may have used in this case, right?

 3      A.  Yes, generally.

 4      Q.  And you don't have any evidence that, with

 5 respect to the techniques used to detect those

 6 violations, that those techniques have not been

 7 routinely used in other insurance company

 8 investigations or examinations, do you?

 9      A.  Yes, I think I do.  I think the reopening of

10 complaints to find additional citations after an order

11 to show cause has been issued is unusual, and I do not

12 recall any evidence that that is something the

13 company -- the Department routinely does.

14          So in that respect, it did seem to me that

15 there was different action taken in identifying

16 violations for this company than had been used at other

17 times.

18      Q.  So you don't recall evidence that in fact the

19 Department always does that kind of a review when it

20 decides to file an accusation?

21      A.  No.  I recall evidence that they open

22 complaints for trend reviews, but in this case we're

23 talking about after charges have been filed to reopen

24 complaints, some of which were two years old, to add

25 violations to a pending matter.
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 1      Q.  How many violations do you understand to have

 2 been added by that process?

 3      A.  I'll say well over a couple hundred.  But

 4 I've -- I -- that's my best recollection, and I

 5 probably shouldn't even give an answer.

 6      THE COURT:  Is the answer you're not sure?

 7      THE WITNESS:  I'm not sure.  My recollection is it

 8 was well over 200, closer to 300.

 9      THE COURT:  Okay.

10      MR. STRUMWASSER:  Q.  After the filing of the

11 accusation?

12      A.  Yes, and before the case went to hearing or

13 before the hearing started.

14      Q.  Well over 200 after the accusation was filed

15 in January of 2008?  That's your testimony?

16      A.  Yes, that's my recollection.

17      MR. STRUMWASSER:  Okay.  I'm ready to move on to

18 another topic.

19      THE COURT:  Take a break.

20          (Recess taken from 2:26 to 2:48)

21      THE COURT:  Okay.  Go back on the record.

22      MR. STRUMWASSER:  Thank you, your Honor.

23      Q.  Ms. Stead, let's talk about (a)13, whether the

24 licensee's management was aware of facts that apprised

25 it or should have apprised licensee of the acts and the
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 1 licensee failed to take remedial measures.

 2          You state that the evidence you've seen

 3 indicates that, upon discovery of potential

 4 noncompliance, PacifiCare responded appropriately,

 5 right?

 6      A.  Yes.

 7      Q.  Would you agree that this factor requires the

 8 Commissioner to consider not only whether the company

 9 responded appropriately when it actually discovered

10 noncompliance but whether it should have discovered and

11 responded to the noncompliance based on facts available

12 to it, right?

13      A.  No, I think the test is whether the management

14 was aware of facts that either told them or should have

15 told them that there was noncompliance.  Then, of

16 course, the other part of the test is whether, then,

17 the company did something about it.

18      Q.  Right.  And I'm trying to ascertain whether we

19 are in agreement that the question is not solely

20 whether the facts apprised the company but whether it

21 recognized the implications of the facts in a timely

22 manner.

23      THE WITNESS:  Could you please read that back?

24      THE COURT:  Sure.

25          (Record read)
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 1      THE WITNESS:  My answer is no.  The way I read

 2 this regulation, it's a question of whether the

 3 management was aware of the facts, whether it either

 4 put them on notice or should have put them on notice of

 5 the noncompliance.

 6      MR. STRUMWASSER:  Q.  Okay.  I think that -- yes.

 7 So if the management was aware of facts of

 8 noncompliance -- I'm sorry.

 9          If the management was aware of the facts

10 sufficient to discern that there was noncompliance but

11 did not in fact recognize the noncompliance at that

12 time, then this subsection would not be satisfied,

13 correct?

14      A.  Yes, that's possible.  If they knew about the

15 facts, they had facts that informed them or should have

16 informed them that there was noncompliance and they

17 failed to take remedial measures, then that's

18 certainly -- that's what this factor is all about.

19      Q.  So in drafting your report, did you consider

20 whether PacifiCare should have been aware of any of the

21 noncompliance issues earlier than it was given the

22 facts that management had at its disposal?

23      A.  I'm sorry.  That they should have been aware

24 of what facts earlier?

25      Q.  Did you consider whether PacifiCare should
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 1 have been aware of any noncompliance issues based on

 2 the facts management had available to it earlier than

 3 it in fact did recognize the noncompliance?

 4      A.  I'm not sure I understand exactly what you

 5 mean by that question.  If you're asking me whether I

 6 considered whether there were facts that they knew

 7 about to tell them about the noncompliance, that's what

 8 I was looking at.  Maybe I'm not understanding the

 9 question.

10      Q.  In the course of reviewing the evidence, did

11 you ask yourself whether, in connection with this

12 factor, did you ask yourself whether the company should

13 have recognized on the basis of the information it had

14 at its disposal that it had a compliance issue sooner

15 than it in fact did recognize that it had a compliance

16 issue?

17      A.  If you're asking me whether I considered

18 whether there was delay between the knowledge of the

19 facts and the understanding that there was

20 noncompliance, I don't recall any specific instances

21 where that was an issue, but if I had seen that, I

22 would have considered it.

23      Q.  You recall that there were issues regarding

24 the outsourcing to Lason?

25      A.  Yes, the automation of the mail processing?
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 1 Yeah.

 2      Q.  Right.  PacifiCare outsourced the handling of

 3 mail to Lason after the acquisition, right?

 4      A.  Yes, I think that actually happened

 5 afterwards.  My understanding is that was in the works

 6 beforehand.

 7      Q.  To Lason or to somebody else?

 8      A.  The idea of automating the mailroom, I

 9 believe, was in the works before the acquisition.

10      Q.  And is it your understanding that this

11 outsourcing included paper claims and other documents

12 that are required to properly process claims?

13      A.  Yes, at least in part.

14      Q.  Including medical records and COCCs?

15      A.  Certainly records that were coming in hard

16 copy, yes.

17      Q.  And provider dispute requests?

18      A.  Yes, if it came in in hard copy.  I'm not sure

19 about the electronic ones.

20      Q.  Do PDRs come in electronic form?

21      A.  I don't know why they couldn't.

22      Q.  And you are aware that, as to all of these

23 things -- paper claims, the documentation supporting

24 paper claims, and requests for provider dispute

25 resolution -- that PacifiCare's obligated to respond to



25267

 1 those documents or deal with them appropriately within

 2 a certain period of time?

 3      A.  Yes, certain types of submissions would

 4 require a calendared response.

 5      Q.  I would like you to assume that PacifiCare

 6 witnesses have admitted in this hearing that Lason's

 7 inability to correctly route documents within its

 8 routing system called DocDNA is at least partially

 9 responsible for violations of law in this case.

10          Do you have that testimony in mind?

11      A.  Okay.

12      Q.  And I'd like you to assume also that the

13 violations were in part due to the fact that PacifiCare

14 designed an overly complex routing system for Lason to

15 use.  Do you have that assumption in mind?

16      A.  Okay.

17      Q.  And I'd like you to assume that, at least by

18 the end of February '06, that PacifiCare was aware that

19 it was denying claims improperly because it was failing

20 to keep track of COCCs.  Do you have that assumption in

21 mind?  I'm sorry.  December '06 -- let me do that

22 again.

23          I'd like you to assume that at least by the

24 end of 2006, December, PacifiCare was aware that it was

25 denying claims improperly because it was failing to
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 1 keep track of COCCs.  Do you have that assumption in

 2 mind?

 3      A.  Okay.

 4      Q.  And that -- I'd like you to assume also that,

 5 by at least the summer of 2007, PacifiCare was aware

 6 that it had problems with its correspondence routing

 7 system and problems with lost and misrouted documents

 8 that were contributing to significant delays in claims

 9 adjudication.

10          Do you have that assumption in mind?

11      A.  Okay.

12      Q.  I would also like you to assume that,

13 throughout 2006 and 2007, senior PacifiCare executives

14 complained about discovering continued problems with

15 Lason's performance.  Do you have that in mind?

16      A.  Okay.

17      Q.  And I'd like you to assume that PacifiCare

18 responded to each new Lason problem on an ad hoc basis

19 rather than trying to understand and address the root

20 causes and did not begin to comprehensively analyze

21 Lason issues until October of 2007.  Do you have that

22 in mind?

23      A.  No.  Could you repeat that last assumption.

24      Q.  Yes.  As these problems were cropping up that

25 the executives were noting and expressing frustration
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 1 about, PacifiCare responded to each of these new

 2 problems as they were discovered in an ad hoc manner

 3 rather than trying to understand the root causes of the

 4 problem and did not begin to comprehensively analyze

 5 the Lason issues until October of 2007.  Are you with

 6 me?

 7      A.  Okay.

 8      Q.  Based on those assumptions, would you have any

 9 opinion whether PacifiCare's management was aware of

10 facts that apprised or should have apprised it of these

11 regulatory problems and failed to take any remedial

12 action?

13      A.  For purposes of (a)13?

14      Q.  Yes.  Thank you.

15      A.  No.  Because as I understand the facts in the

16 hypothetical, the company was aware of these issues,

17 potential compliance issues, at different times.  And

18 your facts also indicated to me that, when they

19 discovered them, they did respond to those individual

20 situations and took remedial measures.

21          So the fact that they did it as issues

22 developed rather than doing a big comprehensive review,

23 that doesn't concern me for purposes of imposing

24 penalties, no.

25      Q.  So under (a)13 as you read it, is the adequacy
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 1 of the remedial measure an issue?

 2      A.  Adequacy could be.  I mean, a literal reading

 3 of this factor doesn't talk about adequacy, it just

 4 says "any remedial measures."  The way I would apply

 5 this, though, as a regulator is that the remedial

 6 measures have to fix the problem.  By that I mean the

 7 remedial measures need to bring the company into

 8 compliance with the particular law that's at issue.

 9      Q.  And as you read (a)13, is the timeliness of

10 the remedial action an issue?

11      A.  Again, it could be.  With a literal reading of

12 the factor, no, but both in 8, where we talk about

13 remedial measures, and in this particular factor, I

14 don't want to say that timeliness would never be an

15 issue, but generally there's some discussion between

16 the regulator and the company about what's going to

17 happen and when it's going to happen.

18          So it's possible that there's some

19 extraordinary delay with no justification.  You know,

20 that's very possible.  But when I read 13, what this

21 really tells me, because we've already talked about

22 remedial measures in (a)8.  What (a)13 is telling me is

23 that we want to know did management know about some

24 noncompliance?  Were there facts in front of them that,

25 if they paid attention, would have told them that there
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 1 was noncompliance and they didn't do anything about it?

 2 That's what I believe 13 is about.

 3      Q.  Do you think the facts that this subsection is

 4 referring to would include facts sufficient to put

 5 management on inquiry notice, in other words, "There's

 6 a problem here, and you ought look into it further to

 7 determine what the scope and nature of it is"?

 8      A.  I'm sorry.  I didn't understand that.

 9      Q.  Are you familiar with the phrase "inquiry

10 notice"?

11      A.  Not as you've used it, no.

12      Q.  Okay.  Let's assume hypothetically that a

13 company has -- management has facts, and it tells them

14 there may be a problem here of compliance, or maybe

15 there isn't.  Would you read (a)13 in a manner such

16 that, if the facts tell them that they should be asking

17 questions and they don't ask the questions, that would

18 be a failure to take appropriate action under (a)13?

19      A.  Yes, possibly.  I mean, that then, again, as

20 with many of these questions, is going to depend on the

21 circumstances.  I don't know what these facts are, how

22 obvious they are, how -- you know, just because there's

23 something in front of a manager doesn't mean it

24 automatically requires additional inquiry.

25          But if there was something that was pretty



25272

 1 clear to the average person that there was a

 2 noncompliance issue, a potential noncompliance issue,

 3 and they just completely disregard it and there really

 4 was noncompliance and there was no effort taken to

 5 correct the company's processes to come into

 6 compliance, then yeah, I might consider that under this

 7 factor.

 8      Q.  What if the company's management is aware that

 9 problems keep cropping up and were dealing with each

10 claim as those problems manifest itself in that claim,

11 but a reasonable person -- I'm asking you just to

12 assume -- a reasonable person looking at this would

13 say, "We've got a bigger problem with Lason and we

14 ought to figure out what the root cause is."  And the

15 company doesn't in fact institute a timely inquiry into

16 the root cause of the Lason problem.  Would that be

17 behavior that is implicated under (a)13, in your view?

18      A.  No, I don't think so.  As long as the company

19 is dealing with the noncompliance that's coming up and

20 they're instituting remedial measures to come into

21 compliance, the fact that they didn't do this broad

22 comprehensive look at the root cause and the overall

23 evaluation of the process, that in and of itself

24 wouldn't concern me under this factor.

25          That may be a great practice for companies to



25273

 1 engage in, but it's not something that's required of

 2 insurance laws or regulated under insurance laws.

 3 We're looking at compliance.

 4      Q.  Let me add a fact -- a couple of facts and a

 5 couple of assumptions to the Lason example here.  I'd

 6 like you to assume that in March of 2007 -- in March of

 7 2007 the Department requested a comprehensive

 8 corrective action plan to include Lason issues and

 9 improvement of the document routing system.

10          Do you have that assumption in mind?

11      A.  Yes.

12      Q.  I'd also like you to assume that after the

13 market conduct exam in 2007, the company promised to

14 completely update its correspondence routing policy by

15 December 14, 2007.  Do you have that?

16      A.  Okay.

17      Q.  And I'd like you to assume that the company

18 did not actually begin to update its correspondence

19 routing system until late March 2008.  Do you have that

20 assumption?

21      A.  Yes, okay.

22      Q.  Would that lapse of time between when the

23 Department requested corrective action, when PacifiCare

24 committed it would take corrective action, and when

25 PacifiCare finally implemented corrective action
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 1 concern you for purposes of (a)13?

 2      A.  No, I don't think it would for (a)13.  Again,

 3 (a)13 tells me to look at whether management knew what

 4 was going on, should have known what was going on, and

 5 didn't act.

 6          Now, the situation you've given me, though,

 7 I'd want to know why there was that delay.  And also,

 8 you talked about a start date.  Is there a completion

 9 date that, even though the company got a late start,

10 they still met the completion date?  Then I would be

11 even less concerned.

12      Q.  I'm sorry.  the completion date I asked you to

13 assume, the promised completion date was December 14,

14 2007.

15      A.  I'm sorry, I heard that as the start date.

16      Q.  Okay.  Well, I appreciate your clarifying

17 that, then.  The company promised to completely update

18 its correspondence routing policy by December 14, 2007.

19          Do you have that?

20      A.  Yes.

21      Q.  With that change, do you perceive anything in

22 these assumed facts that give you concern for purposes

23 of (a)13?

24      A.  Just based on the -- yes and no.  And the

25 reason I say that is, yes, they put it off for three
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 1 months.  And you've given me no facts to suggest that

 2 there was this dialog between the regulator and the

 3 company that I would have expected because things don't

 4 happen on time, on schedule, all the time.

 5          So we normally would expect that, you know,

 6 the company would say, "You know what, Department?

 7 Something happened.  It's not going to be December.

 8 It's going to be March or something else."  But you

 9 haven't given me those facts.

10          So knowing nothing else and assuming there's

11 absolute silence between the two, I may think about

12 that in this factor.

13      Q.  That's a helpful observation.  In general, if

14 the company has made commitments to fix something and

15 has either made an explicit or an implicit commitment

16 to do so promptly and then there are extenuating

17 circumstances that crop up, you would expect the

18 company to come back to the regulator and say, "You

19 know, I know I said December 14th.  I just want to let

20 you know there was an earthquake, and we're not going

21 to get to it until April."

22          You would expect the company to volunteer

23 those extenuating circumstances, wouldn't you?

24      A.  Yes.  Generally if there's going to be a

25 formal commitment of some type, I would expect the
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 1 company to do that in part because, as long as they

 2 keep the regulator informed, you know, the regulators

 3 are usually pretty reasonable and they understand that

 4 things happen, things get delayed.  And it's frankly

 5 always a good thing to have that kind of communication

 6 between the regulated entity and the regulator.

 7      Q.  And conversely, if you're the regulator,

 8 you've gotten this commitment, months have rolled by,

 9 and you haven't heard back from them at all; would you

10 be inclined to think, if they had a good reason, they

11 would have let you know?

12      A.  I hadn't heard anything -- no.  If I hadn't

13 heard anything I would have, I guess, you would just

14 assume that what they said they were doing they had

15 done.  Again, it depends on what's going on here.

16          There are times that you do a corrective

17 action plan with a company and you just put it out

18 there, and then the company runs with it.  And that's

19 kind of it until maybe you go back and you reexamine a

20 year or two later and see what happens.

21          There are other types of situations where you

22 have more regular follow-up, for example, what CDI was

23 doing with PacifiCare in early '07 when they were

24 having biweekly meetings, that was that kind of regular

25 contact and follow-up that would allow for that kind of
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 1 discussion.  So there's just different ways to put

 2 those things into place and to follow up.

 3      Q.  And I'm specifically interested in just that.

 4 Under circumstances where the regulator and the insurer

 5 is -- are engaged in regular communication, lists of

 6 things, corrective actions are being exchanged, actions

 7 are being exchanged, there's an examination process in

 8 place and, in that context, the licensee makes a

 9 representation to the regulator, "We're going to fix

10 this promptly," and it doesn't, would you expect, if

11 there were extenuating circumstances to excuse the

12 delay, you, as a regulator, would have heard from the

13 company about those?

14      A.  Yes, depending on the circumstances.  Again,

15 if it was a situation where some type of response or

16 follow-up was required and the activity didn't occur on

17 time, in those situations, I would expect some kind of

18 a courtesy call that there was a problem.

19      THE COURT:  Can we take a quick break again?

20      MR. STRUMWASSER:  Sure absolutely.

21      THE COURT:  Thanks.

22          (Recess taken from 3:13 to 3:22)

23      THE COURT:  We'll go back on the record.

24      MR. STRUMWASSER:  Q.  Ms. Stead, on Page 7 of your

25 report, first paragraph, under Section A, you say that,
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 1 "The statutes governing the late payment of health care

 2 claims, provider acknowledgments, notice of rights to

 3 an independent medical review and notice of the right

 4 to CDI review for contested or denied claims are not

 5 Unfair Trade Practices laws."  You say that on Page 7,

 6 right?

 7      A.  Yes.

 8      Q.  Let's take a look at 790.03.  Do you have your

 9 book there?  And specifically, (h)4, "failing to affirm

10 or deny coverage of claims within a reasonable time

11 after the proof of loss requirements have been

12 completed and submitted by the insured," do you see

13 that?

14      A.  Yes.

15      Q.  You would agree, would you not, that this

16 subdivision requires an insurer to pay or deny claims

17 within a reasonable time after receipt of the proof of

18 loss, correct?

19      A.  Actually, no.  The way that language is

20 actually interpreted is to make a decision -- for the

21 insurer to make a decision within a reasonable time

22 after proof of loss, not necessarily to pay.  There's

23 often another requirement to pay within a particular

24 time.

25      Q.  How about if I meet you halfway -- to make a
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 1 decision and communicate it to the claimant within a

 2 reasonable time?

 3      A.  Yeah, I can -- well, it doesn't say

 4 "communicate," but I would not disagree with that.

 5      Q.  I mean a secret affirm or deny where the

 6 insurer says, "Yeah, that's a claim I would pay," but

 7 doesn't do anything about it, that would not be an

 8 affirm or deny, would it?

 9      A.  Right.  This talks about affirming or denying

10 to the insured, with the insured.

11      Q.  And now turning to 10123.13, here, the

12 California legislature -- go ahead, I'm sorry.

13      A.  Okay.

14      Q.  Here the legislature has determined that

15 health insurers should reimburse, contest or deny

16 claims within 30 working days after receipt, correct?

17      A.  Yes.

18      Q.  So is it your contention that an insurer who

19 fails to pay health care claims within 30 working days

20 has not -- excuse me -- an insurer that fails to affirm

21 or deny coverage within 30 working days has not in fact

22 failed to affirm or deny coverage within a reasonable

23 time?

24      THE WITNESS:  Could I have that read back, please?

25      THE COURT:  Yes.
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 1      (Record read)

 2      MR. STRUMWASSER:  I made a mess of that.  Can I

 3 try again?

 4      THE COURT:  Sure.

 5      MR. STRUMWASSER:  Q.  I would like to know whether

 6 it is your contention that an insurer that has failed

 7 to reimburse contested or deny claims within 30 working

 8 days after receipt has or has not violated 790.03(h)4

 9 for failing to affirm or deny coverage within a

10 reasonable time.

11      A.  Is your question pertaining to health

12 insurers?

13      Q.  Yes.

14      A.  Yes, a violation of 10123.13, failure to pay

15 or contest within 30 working days, is a separate law.

16 And I don't see a violation of that as being a

17 violation of 790.03(h)4.  They're separate laws with

18 separate standards.

19      Q.  Would you agree that, just as a linguistic

20 matter, a matter of plain meaning, if the insurer does

21 not timely affirm or deny coverage of a health care

22 claim within a reasonable time after the proof of loss

23 requirements have been completed, that at least, if

24 there were no 10123.13, that would be a violation of

25 the unfair -- of 790.03(h)4?
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 1      A.  It's possible that was actually the company's

 2 business practice to violate that.  But, health

 3 insurance claims really are different than property and

 4 casualty and even life insurance claims.

 5          You know, there is no proof of loss, per se

 6 when you're submitting a health insurance claim.  (h)4

 7 talks about forms being submitted by the insured, and

 8 we know that -- and in the vast majority of health

 9 insurance claims in today's world, the insured does not

10 submit a claim.

11          In health insurance, unlike settling an

12 automobile claim where you may have a discussion with

13 the insurance company and the insurance company says,

14 "Yes, I'll pay your claim.  Yes, I'll agree to pay you

15 X number of dollars," that's affirming or denying

16 coverage.  That really doesn't happen in health

17 insurance.  They adjudicate it, they make a decision, I

18 mean, either they pay it or deny it or contest it.

19          So the standards are different, just the whole

20 health insurance claims process is different, which is

21 why I'm not at all surprised that California has a

22 separate body of law dealing with the processing of

23 health insurance claims.

24      Q.  There was a time in California when 790.03 was

25 in effect, 790.03(h)4 was in effect, and 10123.13 had
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 1 not been enacted, right?

 2      A.  I believe that's correct.

 3      Q.  Is it your understanding that, during that

 4 period, there was no law prohibiting a health insurer

 5 from failing to reasonably promptly respond to a health

 6 care claim?

 7      THE COURT:  I think we got a double negative in

 8 there again.

 9      MR. STRUMWASSER:  Okay.

10      THE COURT:  You want her to read it back?

11      MR. STRUMWASSER:  No, I'll just start over.

12      Q.  Is it your understanding that during this

13 period when there was (h)4 but no 10123.13, that there

14 was no statutory prohibition on late payment of health

15 care claims?

16      A.  No, that's really not what I'm saying.

17 790.03, as I read it, applies to all lines of business,

18 so presumably applied to health.  But for whatever

19 reason, and perhaps because when you read these laws in

20 790.03(h) they're not very -- they just don't conform

21 well at all to what happens with health insurance.  So

22 for whatever reason, the California legislature has now

23 come up with in recent years a whole different set of

24 very specific standards for everything from

25 acknowledging to the timely payment of claims to the
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 1 kinds of notice that have to be given on health

 2 insurance claim denials and some other specifics.

 3      Q.  It's 1985, before 10123.13 has been enacted.

 4 Health insurance company called Health Insurance

 5 Company, has a business practice of receiving claims,

 6 looking at them, deciding what it wants to do, and then

 7 waiting a year before responding to the policyholder.

 8          Do you have that assumption in mind?

 9      A.  Yes.

10      Q.  Is that a -- would that health insurer's

11 practice be a violation of 790.03(h)4?

12      A.  If it was truly a business practice, and

13 that's how they did business, then if the regulator

14 took the position a year was not a reasonable time and

15 hadn't offered any other notice as to what reasonable

16 time was, which could be a problem in itself, it's

17 possible that could be under there.

18          But what we have now is a specific set of laws

19 with very specific standards.  And as a regulator, you

20 need to choose the law that you're going to charge

21 under and that you're going to prove under.

22      Q.  Okay.  Now same facts.  It's now 1987,

23 10123.13 is in effect.  The company, Health Care

24 Company that has this practice of taking health care

25 claims and sitting on them for a year, does that
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 1 practice violate 790.03(h)4?

 2      A.  And we have both statutes in effect?

 3      Q.  Yes.

 4      A.  And regulator is choosing the specific statute

 5 to charge under 790.03?  I mean, the facts you gave me

 6 aren't really different than the 1985 situation.

 7      Q.  That's exactly right.

 8      A.  But the reality is we've got these specific

 9 laws governing health insurance claims, specific

10 standards, everything from timeliness to lots of other

11 things.  And in -- if you -- you can't charge under one

12 and prove under another.

13          And under this (h)4, establishing what would

14 be a reasonable time, if you're the regulator trying to

15 enforce it, that's tough to do, to establish what's

16 reasonable.  And if you haven't given notice to the

17 industry, it's going to be even more difficult.

18      Q.  Isn't it true that the industry is on

19 notice -- after 10123.13 was enacted, the industry is

20 on notice that it has 30 working days, right?

21      A.  Correct, under that statute.  That's the

22 statute that has the 30 working days in it.

23      Q.  Under California law, it has 30 working days,

24 that's the behavior we expect, correct?

25      A.  Under 10123.13(a), yes, that's the standard --
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 1 that's the statute that has the 30-working-day

 2 standard.

 3      Q.  Would you agree that that represents a

 4 legislative determination of what a reasonable time is

 5 for a health insurer to respond to a claim?

 6      A.  Yes, I presume they believe it's reasonable if

 7 that's what they put in the statute as a specific time

 8 frame.

 9      Q.  So the '85 example, the hypothetical I gave

10 you about '85, would you agree that, if the

11 Commissioner felt in his prosecutorial discretion that

12 it was warranted, he would be entitled to file an

13 accusation against this health insurer and say by

14 sitting on these claims for a year the health insurer

15 is not responding in a reasonable time under

16 790.03(h)4?

17      A.  This is in 1985 before the specific law is in

18 effect.

19      Q.  Before 10123.13 is enacted.

20      A.  Yes, the Commissioner has that kind of

21 discretion.  But when you're looking at this particular

22 law, 790.03(h)4, it becomes difficult in the health

23 insurance context, in today's world anyway, because

24 we're talking about providers submitting claims.

25 That's not what (h)4 talks about.
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 1          Again, proof of loss, what does that mean in

 2 the health insurance context?  It's pretty clear with

 3 respect to property losses what a proof of loss is.

 4 It's not a term we see in health insurance.

 5      Q.  Do I correctly understand your testimony to be

 6 that, while one would have to make some interpretations

 7 of the terminology of (h)4 in order to adapt it to the

 8 health care setting, that those terms could in fact be

 9 interpreted in an appropriate way so as to reach the

10 health insurer that is sitting on claims for a year

11 under (h)4 in 1985?

12      A.  You know, yes, possibly, 1985, but we're not

13 in 1985.  Health insurance was handled differently

14 then.  You had HMOs.  You really didn't have a lot of

15 PPO business at that time.  It was more of a straight,

16 pure indemnity type of claim situation where insureds,

17 to a large extent, still were filing their own claims.

18          But this is a difficult statute to apply to

19 health insurance, which is why many states, including

20 California have enacted specific laws to govern the

21 processing of health insurance claims.

22      Q.  Ms. Stead, if the Commissioner had filed that

23 case in 1985, then he might have sponsored the

24 testimony of let's say a Deputy Commissioner to say

25 what would be a reasonable time to have paid the claims
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 1 that he's charging were late paid in violation of (h)4,

 2 right?

 3      A.  You know, I -- I don't really know because I

 4 do know that the whole health insurance claims -- the

 5 whole part of that part of the industry was very

 6 different.  Claims were handled differently.  It's

 7 possible that this made more sense and actually applied

 8 better to those situations, but it really doesn't

 9 today, with our health insurance system today.

10      Q.  In 1985, if the Commissioner were to bring an

11 action against an auto insurer for not responding to a

12 claim promptly, he or she would have to make a

13 determination as to what constituted a reasonable time

14 to respond to a claim in that situation, right?

15      A.  Yes, the regulator would.  And this actually

16 would go to notice and whether the regulator put the

17 industry on notice as to what constituted a reasonable

18 time to pay an automobile claim.

19      Q.  And if it had been an automobile company that

20 had a policy of sitting on all claims for a year and

21 there is no 10123.13 for auto, that company would only

22 hear from the Commissioner in its own enforcement

23 action that a year was too long.  It would have no

24 specific notice of how many days, weeks or months were

25 appropriate under statute, right?
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 1      A.  That's true, the statute doesn't provide that,

 2 which is why notice is important.  And it's also why

 3 California and other states have enacted regulations

 4 that give the companies the guidance, put them on

 5 notice as to what the actual time frame is for the

 6 timely processing of the claim, whether it's automobile

 7 or health insurance.

 8      Q.  Ms. Stead, are you aware that in California,

 9 the standard rule of construction is that when two

10 statutes address the same topic they should be

11 harmonized and that each should be given effect?

12      A.  No, but that's not an unusual interpretation.

13 Did they also -- I'm sorry.

14      Q.  No, I'm sorry.

15      A.  Nope.

16      Q.  And are you aware of the rule that one statute

17 should not be read to supersede an earlier statute

18 unless the two acts are so inconsistent that there is

19 no possibility of concurrent application?

20      MR. VELKEI:  Your Honor, I'm going to object,

21 calls for a legal conclusion.

22      THE COURT:  I'm going to sustain.  We can argue

23 that later.

24      MR. STRUMWASSER:  Q.  Okay.  Do you have your set

25 of the regulations there?
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 1      A.  2695?

 2      Q.  Yes.

 3      A.  Yes.

 4      Q.  You understand that the Fair Claims Settlement

 5 Practices regulations define acts or practices that

 6 constitute unfair claims settlement practices within

 7 the meaning of 790.03(h), correct?

 8      A.  Yes.

 9      Q.  So you understand, then, that a violation of

10 the provision of these regulations, the 2695.1

11 through .13, constitutes a violation of 790.03(h)?

12      A.  No, not exactly.  I don't see them as a per se

13 violation of 790.03(h).  I see the regulations as an

14 exercise of the Commissioner's discretion under 790.10

15 to promulgate rules, to define additional acts that

16 would constitute unfair trade practices.

17          And that's also found in 790.02, that the

18 prohibition, that whole article, is against those

19 things defined in 790.03 or as otherwise defined and

20 prescribed pursuant to that article, which would be by

21 rulemaking.

22      Q.  Right.  So if we look at 2695.1,

23 Subdivision (a) --

24      A.  Mm-hmm.

25      Q.  -- it says in part, "The Insurance
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 1 Commissioner has promulgated these regulations in order

 2 to accomplish the following objectives:  A, to

 3 delineate certain minimum standards for the settlement

 4 of claims which when violated knowingly on a single

 5 occasion or performed with such frequency as to

 6 indicate a general business practice shall constitute

 7 an unfair claims settlement practice within the meaning

 8 of Section -- of Insurance Code Section 790.03(h)."

 9          So do you understand that the -- that these

10 regulations are intended to identify minimum standards,

11 the violation of which is being declared in these

12 regulations to be a violation of 790.03(h)?

13      A.  Yes, absolutely.

14      Q.  And are you aware that these regulations

15 specifically refer to 10123.13 by name?

16      A.  I am aware of one provision which does exempt

17 certain claims because -- if they're under that other

18 statute.  They exempt certain claims from a time frame

19 if they are subject to the other statute.

20      Q.  Let's take a look at 2695.7 and specifically

21 (b)4.  And (b)4 says that the time frame in

22 Subdivision (b) -- let's do this in a more orderly

23 fashion.

24          The (b) without the subsections specifies

25 deadlines, 40 calendar days, to accept or deny a claim,
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 1 right?

 2      A.  Yes.

 3      Q.  And then (b)4 says that that time frame shall

 4 not apply to claims arising from policies of disability

 5 insurance subject to 10123.13, correct?

 6      A.  Yes.

 7      Q.  And then the last sentence of (b)4 says, "All

 8 other provisions of subsections 2695.7(b)1, 2 and 3 are

 9 applicable."  Do you see that?

10      A.  Yes.

11      Q.  And now let's take a look at regulation

12 2695.7(h)1.

13      MR. VELKEI:  (h)(1)?

14      MR. STRUMWASSER:  Yes.

15      Q.  First of all, (h) sets a 30-day deadline for

16 tendering payment, right?

17      A.  I'm sorry.  (h)(1) under point 7?

18      Q.  First of all, just (h) under point 7.

19      A.  Yes.

20      Q.  And then (h)(1) says, "The time frame

21 specified in (h) shall not apply to claims under

22 policies subject to 10123.13," right?

23      A.  Yes, as well as to other types of insurance,

24 yes.

25      Q.  Right.  There's other carve-outs.  And then
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 1 again the last sentence says, "All other provisions of

 2 (h) are applicable," correct?

 3      A.  Yes.

 4      Q.  And let's take a look at 2695.7 -- point 11,

 5 excuse me, (d).

 6      A.  Okay.

 7      Q.  Again, a specific reference to 10123.13,

 8 correct?

 9      A.  Yes.

10      Q.  And an express 30-day, 30-calendar-day notice

11 requirement, right?

12      MR. VELKEI:  Please forgive me.  Could you repeat

13 the section?

14      MR. STRUMWASSER:  2695.11(d) as in "dog."

15      MR. VELKEI:  Thank you.

16      THE WITNESS:  There is a provision for a

17 30-calendar-day notice when the claim is being

18 contested.

19      MR. STRUMWASSER:  Q.  Right.  Specifically whether

20 a claim is being contested, if a claim arising under

21 10123.13 is contested, right?

22      A.  Right.

23      Q.  Do you agree under these regulations health

24 care claims governed by 10123.13 are applicable to

25 790.03(h)?
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 1      A.  I'm sorry, could you repeat that question?

 2          (Record read)

 3      MR. STRUMWASSER:  Let me rephrase the question if

 4 I may.

 5      Q.  Do you agree that 790.03(h) is, under these

 6 regulations, applicable to claims arising under

 7 policies governed by 10123.13?

 8      A.  Yes, some of those provisions can apply.  I

 9 think I said earlier that on the face of it, 790.03

10 applies to all lines of business.  My point here is

11 that we've got specific laws for processing health

12 insurance claims.  To the extent the Department wanted

13 to make any of those subject to 790.03, they made a

14 couple of provisions in 2695.11 which we've talked

15 about.  They actually have done the rules pursuant to

16 790.03 with respect to health insurance claims.

17          But the provisions for the timeliness and

18 those other things that are in the specific health

19 insurance laws are not in these regulations.  I just

20 see them as separate laws.

21      Q.  Ms. Stead, were you aware of the regulations

22 we just reviewed under the 2695s when you submitted

23 your report?

24      A.  Yes.  And I don't see that 2695.11

25 incorporates all those other specific health insurance
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 1 laws.

 2      Q.  How about 2695.7?

 3      A.  My answer is the same.  The fact that the

 4 regulations actually mention 10123.13 doesn't for me

 5 incorporate all of those health insurance laws somehow

 6 into these regulations.  The regulations don't say

 7 that.  790.03 doesn't say that.  10123.13 doesn't say

 8 that it has been enacted and is an unfair trade

 9 practice pursuant to 790.03.

10          And when you look at 790.02, the things that

11 are subject to the Unfair Trade Practices laws and the

12 penalties in 790.035 are those things that are

13 prescribed by 790.03 or as otherwise determined

14 pursuant to 06 or 10 within that article to actually be

15 unfair trade practices.

16      Q.  And you don't read these regulations to have

17 made precisely such a determination?

18      MR. VELKEI:  Asked and answered.

19      THE COURT:  Sustained.

20      MR. STRUMWASSER:  Good time.

21      THE COURT:  All right.

22          (Whereupon, the proceedings recessed

23           at 3:51 o'clock p.m.)

24

25
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 1 Friday, March 9, 2012               10:09 o'clock a.m.

 2                         ---o0o---

 3                   P R O C E E D I N G S

 4      THE COURT:  This is on the record.  This is before

 5 the Insurance Commissioner of the State of California

 6 in the matter of PacifiCare Life and Health Insurance

 7 Company.  This is OAH Case No. 2009161395, Agency

 8 No. UPA 2007-0000.

 9          Today's date is March 9th, 2012.  Counsel are

10 present.  Respondent is present in the person of

11 Ms. de la Torre, and we're continuing with the

12 cross-examination of Ms. Stead.

13                       SUSAN STEAD,

14          called as a witness by the Respondent,

15          having been previously duly sworn, was

16          examined and testified further as

17          hereinafter set forth:

18      THE COURT:  Yesterday you indicated that were 23

19 buckets that -- and those, I take it, are reflected in

20 1184, Section (7)(a) through (w); is that correct?

21      MR. STRUMWASSER:  That's right.  And actually

22 there are additional buckets in the SOP, but

23 Mr. Cignarale did not make any recommendation with

24 respect to those.

25      THE COURT:  And there are some that are actually
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 1 still pending as to whether they're going to be buckets

 2 or not.

 3      MR. VELKEI:  Right.

 4      THE COURT:  Okay.  Go ahead.

 5      CROSS-EXAMINATION BY MR. STRUMWASSER (resumed)

 6      MR. STRUMWASSER:  Q.  Good morning, Ms. Stead.

 7      A.  Good morning.

 8      Q.  Yesterday we talked about 10123.13.  Did you

 9 have occasion to review the legislative history of the

10 bill that enacted 10123.13?

11      A.  Yes, in part.  If you mean the more recent

12 changes that were effected in 2006, I have seen parts

13 of it.

14      Q.  How about the bill in 1986, AB 4206, that

15 actually enacted it as opposed to amending it?

16      A.  No.

17      Q.  So you are unaware that the legislative

18 history specifically informed the legislature that the

19 Unfair Trade Practices Act requires insurers to adopt

20 standards for prompt investigation and processing of

21 claims; failure to do so constitutes an unfair practice

22 subject to administrative, civil, or criminal

23 penalties?  You never saw that in the legislative

24 history?

25      MR. VELKEI:  Assumes facts not in evidence.
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 1      THE COURT:   Overruled.

 2      THE WITNESS:  No.

 3      MR. STRUMWASSER:  Q.  And you are unaware of

 4 anything in the history of the bill that indicated that

 5 the existing law does not specify a time period in

 6 which a claim must be paid and that the bill was being

 7 adopted to require health insurers to pay all

 8 non-disputed claims and portions of claims as soon as

 9 practical but not -- but within at least 30 working

10 days of the submission of the claim?  You weren't aware

11 of that having been told to the legislature in the

12 course of adopting 10123.13?

13      A.  No, I didn't see the legislative history for

14 that period of time for that bill.

15      Q.  You've seen nothing in any legislative history

16 anywhere to indicate that the enactment of 10123.13 was

17 intended to repeal or limit the applicability of the

18 Unfair Trade Practices Act, correct?

19      A.  No.

20      Q.  Yes, correct, you have seen nothing?

21      A.  Yes, correct.  I have not seen anything that

22 said that.

23 Thank you.

24          Your Honor, I would like to just have marked

25 an official notice taken of the Senate floor analysis
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 1 on AB 4206.  And I don't have any questions for the

 2 witness.  We would just ask that this be officially

 3 noticed.

 4      THE COURT:  Okay.  It's 1201.

 5          (Department's Exhibit 1201 marked for

 6           identification)

 7      MR. VELKEI:  Your Honor, we just request that,

 8 whether the witness is being questioned about it or

 9 not, that the complete legislative history that's being

10 referenced here be included as part of 1201.

11      MR. STRUMWASSER:  And we decline to agree to that.

12      THE COURT:  I'm not going to get into it.  It's

13 not --

14      MR. VELKEI:  Could we at least ask the Department

15 to turn over -- provide us with a copy of that complete

16 document?

17      MR. STRUMWASSER:  Legislative histories are

18 publicly available.

19      MR. VELKEI:  They're not public.  It depends.

20 There's actually a service, and there's a cost, and a

21 there's time associated with getting it.

22          So if you have the file and you don't want to

23 put the whole thing in, we're simply asking for a copy

24 of what you're relying upon in complete form.

25      MR. STRUMWASSER:  PacifiCare has a copy of what
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 1 we're relying on.  If they want to go trolling in the

 2 legislative history for other stuff, they can do so at

 3 their cost.

 4      MR. VELKEI:  Your Honor, this is just part of a

 5 legislative history.  The legislative history is --

 6      THE COURT:  Put it in writing, Mr. Velkei.  If you

 7 think you are entitled to more, I'll rule on it.

 8      MR. VELKEI:  Thank you.

 9      MR. STRUMWASSER:  Q.  In your -- let me know when

10 you're ready.

11      THE COURT:  Are you asking -- you're not asking

12 her questions about it.

13      MR. STRUMWASSER:  No, no.  I was just --

14          I have no questions about that.  If you want

15 to read it, I don't have any objection.  But I'm not

16 going to be asking you any questions about it,

17 Ms. Stead.

18      THE WITNESS:  Oh, okay.

19      THE COURT:  Let's move on.

20      MR. STRUMWASSER:  Q.  You also contend, do you

21 not, that violations of 10133.66, the acknowledgment

22 letter statute, are not unfair trade practices within

23 790.03(h), correct?

24      A.  Correct.  It's a statute that's not

25 incorporated into 790.03.
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 1      Q.  Would you turn to 790.03(h), please.

 2      A.  Did you say (h)?

 3      Q.  Please.

 4      A.  Okay.

 5      Q.  You would agree, would you not, that, when a

 6 member or provider submits a notice of a claim to an

 7 insurer seeking reimbursement, that submission

 8 constitutes a communication with respect to a claim

 9 arising under an insurance policy?

10      A.  No, if you're talking about the language in

11 790.03(h), I do not see that language as talking about

12 the initial claim.  There are other provisions that

13 talk about claim submissions and notice of claims.

14          This is language from the NAIC model.  I've

15 looked at this for a long time as meaning

16 communications pursuant to a claim, about a claim, but

17 not the initial claim submission.

18          This would be something like someone's

19 telephoning the insurer or sending an e-mail, "What's

20 going on?  Why haven't you paid it yet?  How much is my

21 car worth?" that type of communication.

22      Q.  You do agree that it's a communication, right?

23      A.  I'm sorry.  That notice of a claim?

24      Q.  Yes.  The initial submission is a

25 communication, correct?
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 1      A.  Well, yes.  In the broadest sense, any time

 2 one person shares information with another person, I

 3 would consider that a communication.

 4      Q.  And you don't dispute that it's with respect

 5 to a claim, do you?

 6      MR. VELKEI:  Asked and answered.

 7      THE COURT:  Overruled.

 8      THE WITNESS:  Actually, I do.  If you're talking

 9 about communication with respect to a claim, that --

10 the way I read this, that means the claim has been

11 submitted, and now you are you're communicating about

12 that claim.

13      MR. STRUMWASSER:  Q.  When a consumer submits a

14 claim, is the claim the piece of paper, or is it the

15 underlying assertion of liability and right to

16 reimbursement?

17      A.  I'm not sure I understand the question the way

18 you phrased it.  Could you rephrase it, please?

19      Q.  Yes.  We have a piece of paper saying, "I went

20 to the doctor, and here's the bill.  And I would like

21 to be paid for it."  And that's submitted to a -- to

22 the insurer.

23          Is the claim that piece of paper, or is the

24 claim the right to reimbursement?

25      A.  I'm not sure I can answer that one or the
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 1 other.

 2          The claim is going to be the request for

 3 insurance benefits under a policy, if you're talking

 4 about the member.

 5          The paper or the -- whatever form of notice is

 6 used to submit that claim to the attention of the

 7 insurance company is going to be the -- I guess you

 8 would call it the claim submission; it could be the

 9 notice of the claim.  There are particular forms you

10 use in health insurance when you submit claims as a

11 member.

12      Q.  Have you ever seen the phrase "notice of

13 claim"?

14      A.  Yes.

15      Q.  And a notice of claim is a term that is used

16 for the thing that a consumer or some other person

17 submits to the insurer asserting the claim, right?

18      A.  It's possible it's a piece of paper.  It could

19 also be a telephone call to an agent.  Depending on the

20 line of business, it could take different forms.

21      Q.  Does the phrase "notice of claim" suggest that

22 that document is not the claim itself to you?

23      A.  No.  I think you're making a distinction that

24 I don't think is really warranted.  There are two

25 different -- there's a right to benefits under a
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 1 policy, so you make a claim for those benefits.  Then

 2 there can be paperwork or some type of writing to

 3 request that payment.

 4          But I'm not sure I'd make that same

 5 distinction that I hear in your question.

 6      Q.  So you see no distinction between the claim

 7 and a notice of claim?

 8      A.  Yes, there's distinction.  The notice of the

 9 claim would be the communication to the insurer to tell

10 them somebody wants to make a claim.

11          The claim itself, you know, is the right to

12 request benefits under insurance policy.  And the

13 reason I'm hesitating a little bit is, when regulators

14 think about claims, when insurance companies talk about

15 claims, it's claim handling.

16          You're talking -- I'm not even sure I can

17 explain.  When you're talking about claim handling,

18 it's really the right to the benefits that you're

19 processing.

20      Q.  In the ordinary course, the typical case in

21 health insurance, there's only one notice of claim,

22 right?

23      A.  Generally, that's true.  There is one type of

24 submission in some format to the insurer saying, "These

25 services happened, were provided, and someone either
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 1 needs to be paid or reimbursed.

 2      Q.  Ms. Stead, are you aware of any statutory or

 3 regulatory definition of notice of claim?

 4      MR. VELKEI:  Asked and answered.

 5      THE COURT:  Overruled.

 6      THE WITNESS:  I assume you mean in California?

 7      MR. STRUMWASSER:  Q.  Yes.

 8      A.  I don't recall.

 9      Q.  Do you have your copy of the 2695 regulations

10 there?

11      A.  Yes.

12      THE COURT:  Which subsection?

13      MR. STRUMWASSER:  2695.2(n), as in November.

14      THE WITNESS:  Okay.

15      MR. STRUMWASSER:  Q.  Am I correct that this is

16 the first you've noticed this definition?

17      A.  No.  I've read this before.

18      Q.  And this regulation -- you understand this

19 regulation is applicable to the regulations and to

20 790.03?

21      A.  Well, the regulation says "as used in these

22 regulations" if you look at the beginning of 2695.2.

23      Q.  Right.  And the regulations say in 2695.1 that

24 they're adopted to implement 790.03?

25      A.  I'm not going to disagree with that.
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 1      Q.  So 2695.2(n) says that, "A notice of claim is

 2 any written or oral notification to an insurer or its

 3 agent that reasonably apprises the insurer that the

 4 claimant wishes to make a claim against a policy," and

 5 so on.

 6          Would you agree that, under this definition,

 7 the claim is not the document asserting the right to

 8 reimbursement but the underlying right itself?

 9      A.  Yes, I can -- I will agree there's a

10 distinction between the providing notice of a claim and

11 the right to benefits.

12      Q.  And you've said that what the -- what the

13 claimant typically submits in health insurance is a

14 notice of claim, right?

15      A.  Actually, it's a form called HCFA, H-C-F-A

16 1500.  But there is usually paperwork.

17      Q.  That is commonly referred to in the industry

18 as a notice of claim, right?

19      A.  Yes, but it's also referred to as a claim.

20      Q.  Right.  Now, let's take a look at Insurance

21 Code Section 10133.66(c).

22      A.  Okay.

23      Q.  You would agree, would you not, that the HCFA

24 1500 represents the receipt -- receiving a HCFA 1500

25 represents the receipt of a claim?
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 1      A.  Of a claim or notice of a claim.

 2      Q.  Right.  Is there any reason that you know of

 3 why a HCFA 1500 would be -- receipt of a HCFA 1500

 4 would be receipt of a claim for purposes of 10133.66(c)

 5 but would not be a communication with respect to a

 6 claim under 790.03(h)(2)?

 7      A.  Yes.

 8      Q.  Please.

 9      A.  In 10133.66(c), it talks about acknowledging

10 the claim, acknowledging receipt of the claim or notice

11 of the claim is really what that's meant to -- as I

12 read it, that's what that's meant to apply to.

13          The other statute talks about communications

14 relating to a claim.

15      Q.  And your position -- I'm sorry?

16      A.  The one that's already been submitted.

17          In other words, what the 790.03(h) --

18      Q.  (2)?

19      A.  -- (2) is meant to do is not to allow

20 insurance companies to ignore communications from

21 insureds, from claimants, that they wanted them to

22 respond to those kinds of communications.

23      Q.  So in an auto insurance case, if you have a

24 fender-bender and you send in a claim for reimbursement

25 under your auto policy and the company does not respond
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 1 reasonably promptly to that -- to what you've

 2 submitted, in your view, there has been no failure to

 3 respond to a communication relating to a claim for

 4 purposes of (h)(2)?

 5      A.  I'm sorry would you read that back, please?

 6      THE COURT:  Sure.

 7          (Record read)

 8      THE WITNESS:  Right.  If there's really a

 9 practice, it would implicate other statutes, like

10 specific statutes dealing with the acknowledgment

11 receipt of a claim or if there's a requirement to pay

12 in a certain amount of time, for the health insurer to

13 pay it or deny it in a certain amount of time.

14      MR. STRUMWASSER:  Q.  10133.66(c) requires that

15 insurers acknowledge receipt of claims within 15

16 working days, correct?

17      A.  Yes, although there are different ways of

18 acknowledging a claim.  But, yes, it's a 15-day,

19 15-working-day standard.

20      Q.  Would you agree that that reflects an

21 underlying finding by the legislature that it is

22 unreasonable for an insurer to fail to acknowledge

23 receipt of a claim within 15 working days?

24      A.  No, I'm not sure I would use the word

25 "unreasonable."



25312

 1      Q.  Would you agree that it represents a

 2 legislative determination that 15 working days is a

 3 reasonable time to give an insurer to respond to a

 4 health insurance claim?

 5      A.  Again, I'm not sure I would use the word

 6 "reasonable."  The legislature has set the standard as

 7 15 working days.

 8      Q.  So under your interpretation, if an insurer

 9 has completely failed to acknowledge a notice of claim

10 for, let's say, two or three years, that insurer has

11 not failed to acknowledge and act reasonably promptly

12 upon a communication with respect to a claim arising

13 under an insurance policy?

14      A.  That's correct.  I think there are other

15 statutes that are more specific that are implicated.

16      Q.  Are you aware that there's a regulation that

17 requires claims to be acknowledged within 15 calendar

18 days?

19      A.  I believe there's a regulation that pertains

20 to claimants that has an acknowledgment requirement.

21 I'd have to look at it to tell you how many days it is.

22      Q.  Take a look at 2695.5.

23      A.  I'm sorry?

24      Q.  I'm sorry?

25      A.  I've looked at it.
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 1      Q.  This refers to receiving any communication

 2 from a claimant, right?

 3      A.  Which section are you talking about?

 4      Q.  Subsection (b).

 5      A.  Yes.

 6      Q.  And are you aware how the regulations define

 7 "claimant"?

 8      A.  Yes.

 9      Q.  Includes both consumers and providers,

10 correct?

11      A.  No.

12      Q.  Let's take a look together at 2695.2,

13 Subsection (c).  Is it your position that a provider

14 who is an assignee of an insured's rights is not a

15 claimant under (c)?

16      A.  That's correct.  They simply have the right to

17 receive the proceeds.  They do not -- they're not

18 "claimant" as that term is defined in this regulation.

19      Q.  In the ordinary course, a health insurer will

20 submit a claim on behalf of a member pursuant to an

21 assignment of rights, correct?

22      A.  In some cases, that's accurate.  But they also

23 are submitting it -- if they're contracted with the

24 insurance company, they're submitting it pursuant to

25 the terms of their contract with the insurance company.
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 1      Q.  In which case they're a first party claimant,

 2 correct?

 3      A.  Not under the insurance policy, no.

 4      Q.  Not under the insurance policy, but under

 5 their contract with the insurance company, correct?

 6      A.  No.  I would not use the term "claimant" when

 7 you're talking about an insurance provider requesting

 8 payment pursuant to its contract with the insurance

 9 company.  That is a different type of contract than an

10 insurance policy.

11          When I see the word "claimant," when you read

12 the other definitions in here, first party and third

13 party claimant, you're talking about the insured, the

14 member, the person who has the insurance policy.  Or in

15 the case of liability, it could be the injured person

16 who's a third party claimant making a claim against the

17 insured.

18      Q.  Take a look at Subsection (x) of 2695.2.  The

19 definition of "third party claimant," "Any person

20 asserting a claim against any person or the interests

21 insured under an insurance policy."

22          Is it your position that the provider is not

23 asserting a claim against the insurer or the interests

24 of the insured under an insurance policy?

25      A.  Could I have that question read back?
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 1      THE COURT:  Certainly.

 2          (Record read)

 3      THE COURT:  I'm not sure if that was read word for

 4 word.  It says, "'Third party claimant' means any

 5 person asserting a claim against any person or the

 6 interests insured under an insurance policy."

 7      MR. STRUMWASSER:  I think I may have mangled it,

 8 but what you just said.

 9      MR. VELKEI:  Could we just -- could we have it

10 rephrased maybe?

11      THE COURT:  I just read the thing.  There's no

12 rephrasing.  That's (x).  That's what it says.

13      MR. VELKEI:  So what's the question?

14      MR. STRUMWASSER:  Well, the Judge said.

15      Q.  Is it your contention, Ms. Stead, that a

16 provider submitting a claim under -- of a member -- or

17 submitting a claim for providing medical services to a

18 member is not what is defined here in (x)?

19      A.  Yes, that is my contention.  A provider does

20 not meet this definition.  The terms "first party

21 claimant" and "third party claimant" are very common in

22 the insurance industry.  And they mean certain things.

23 And they're really contained within these definitions.

24          A third party claimant is making a claim

25 against an insured because their property's been
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 1 damaged, they've been hurt, or they have some contract

 2 right or something that's insured.

 3          The provider isn't making a claim against the

 4 insured.  There's been no injury to the provider.

 5 There's been no cause of action that they have against

 6 the member as the insured.  So provider is not a third

 7 party claimant.

 8      Q.  Are you contending that the definition here is

 9 at variance with common industry usage of that term as

10 you understand it?

11      A.  No.  I think it's consistent.  Talks about any

12 person asserting a claim against a person or the

13 interests insured.  That means either the member is an

14 insured person and has liability coverage or they've

15 got some property interests that's insured and somebody

16 has a claim against that.

17          That is completely different than the

18 situation with the provider providing medical services.

19 This really goes to indemnification.  So when we're

20 talking about a claim against an insured, we're talking

21 about I'm injured somehow.  I have some claim against

22 the insured.  And the insurance company's

23 responsibility is to indemnify the insured for whatever

24 my claim or loss is.  That's not what happens with

25 health insurance.
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 1      Q.  Are you asserting that the member is not an

 2 insured person?

 3      A.  No, the member is the insured.

 4      Q.  You said:

 5                         "That means either the

 6                    member is an insured person

 7                    and has liability coverage or

 8                    they've got some property

 9                    interests that's insured and

10                    somebody has a claim against

11                    that."

12          The member is certainly an insured person,

13 correct?

14      A.  Yes, the member has the health insurance.

15      Q.  And when the member went to the doctor, let's

16 say, he or she incurred a liability for services being

17 provided, correct?

18      A.  Well, maybe.

19      Q.  Okay.

20      A.  Not in every case.  And in fact in -- this is

21 why health insurance is so different than other lines

22 of business, because of the contracts that the

23 provider -- a provider has with the insurance company.

24          So, for example -- an easy example is if there

25 is a medical service that's provided to a member, it's
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 1 covered under their insurance policy, they're using a

 2 provider that's within the network, for example.  The

 3 payment for that service is a matter of contract

 4 between -- I mean the amount of that payment is a

 5 matter of contract between the provider and the

 6 insurance company.

 7          And those provider contracts in today's PPO

 8 world often have provisions -- they may even have it by

 9 state law; I don't know in California -- but often have

10 this provision that does not allow that provider to go

11 back and collect the difference between what they

12 normally would have charged and what their agreed rate

13 was with the provider.

14          So it's that type of situation that makes this

15 very different from the first party, third party

16 claimant idea.

17      Q.  Ms. Stead, are you asserting that the Fair

18 Claims Settlement Practices regulations do not apply to

19 health insurance?

20      A.  As a line of business, no.

21      Q.  They do apply, correct?

22      A.  I didn't see anything in there that excluded

23 health insurance.

24      Q.  Well, actually, you did in part.  When we were

25 looking yesterday at some deadlines for responding to
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 1 certain kinds of paper, there were specific references

 2 to the 101- series of statutes that excluded the

 3 timelines prescribed there, right?

 4      A.  That's correct.

 5      Q.  And it specifically said, except for the

 6 timelines, everything else applies, correct?

 7      A.  Yes, in that one provision, yes.

 8      Q.  Let's go back to 790.03(h), if you would,

 9 please.  And I'd like you to take a look at

10 Subsection (1), "Misrepresenting to claimants pertinent

11 facts or insurance policy provisions relating to any

12 coverages at issue."  Do you see that?

13      A.  Yes.

14      Q.  Now, you're aware, are you not, that there is

15 a requirement to include on notices of claims that are

16 being contested or denied language informing claimants

17 of their right to seek review by the Department of

18 Insurance, correct?

19      A.  Yes, I'm aware there's a regulation generally

20 to that effect that applies to claimants.

21      Q.  And you're also aware that there are specific

22 statutes that, under specified circumstance, require

23 the communication of certain information, correct?

24      MR. VELKEI:  Objection, vague.

25      THE COURT:  Do you understand the question?
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 1      THE WITNESS:  No.

 2      MR. STRUMWASSER:  I'm trying to finesse the -- I'm

 3 trying to avoid the issue here that she may disagree

 4 about which documents that obligation attaches to.

 5      Q.  I just want to say, can we agree that there

 6 are statutes with respect to health insurance that

 7 require that certain information be given to members

 8 and providers under specified circumstances?

 9      A.  Well, I believe 10123.13(a) has a requirement

10 about certain -- about the reasons for denial that need

11 to be given when a claim is denied.  But I'd have to

12 think about whether there is anything else.

13      Q.  Okay.  That suffices for purposes of my

14 question here.

15          And as of 2006, one of the notification

16 requirements is that the recipient has to be told of

17 his or her right to have the Department of Insurance

18 review a contested or denied claim, correct?

19      A.  May I look at the statute?

20      Q.  Sure.

21      A.  You're talking about 10123.13?

22      Q.  Correct.

23      A.  Yes.

24      Q.  And prior to the enactment of that statute,

25 claimants did not have the right to submit to CDI and
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 1 have CDI review a contested or denied claim, correct,

 2 specifically with respect to providers?

 3      A.  I'm sorry.  I didn't understand the question.

 4 Are you asking me about providers, or are you asking me

 5 about claimants?

 6      Q.  Providers.  Let me rephrase.

 7          Prior to the 2006 enactment of 10123.13, there

 8 was no right of a provider to submit a denied or

 9 contested claim and have the Department review that

10 action by the insurer, correct?

11      A.  Yes, I believe that's correct.  That's -- that

12 was something new in this statute.

13      Q.  And as a part of the enactment of that

14 statute, the legislature determined that providers

15 should be notified of that right, correct?

16      A.  Yes, the statute requires the notice.  You

17 know, I'm not certain my previous answer was exactly

18 correct because the statute requires the notice to be

19 given.

20          I'm not aware that, before the enactment of

21 this provision, providers were not able to at least

22 communicate with the Department.  Whether the

23 Department would actually review a contested or denied

24 claim, I don't really know.

25      Q.  Well, I think we were -- I was asking and you
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 1 were answering the same question.  But let's -- I

 2 appreciate that clarification.

 3          Obviously nobody needs a statute to have the

 4 right to send something to a government agency.  They

 5 can always submit, right?

 6      A.  Yes, they can always submit something.

 7      Q.  But what 1013.13 did was it said the

 8 Department has a duty to review what is submitted in

 9 that category of submissions, correct?

10      A.  That would be presumed by the language.

11 Although, not to be too technical, it really only

12 requires notice.  I do believe there were other

13 provisions that required the Department to implement a

14 provider compliant review process.

15      Q.  Right, right.  And if I suggested that that

16 was created in 10123.13(a), I misspoke.  It's in other

17 sections that were enacted with it.  But let's just

18 assume that that's -- that -- let's not assume

19 anything.

20          We are in agreement, then, that after the

21 enactment of these statutes, providers had the right to

22 submit and the Department had the duty to review the

23 submission of a denied or contested claim, correct?

24      A.  Yes.  For denied or contested claims, yes.

25      Q.  Are you aware that there is a Fair Claims
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 1 Settlement Practices regulation that also requires

 2 insurers to notify claimants of their right to seek

 3 review by CDI?

 4      A.  Yes.

 5      Q.  Let's look at 2695.7, specifically (b)(3).

 6      THE COURT:  The one that starts "Written

 7 notification"?

 8      MR. STRUMWASSER:  Right.  And actually we should

 9 pause for a moment to reflect on (b) itself, which

10 says, "Upon receipt of proof of a claim, every insurer,

11 except as specified below, shall immediately but in no

12 more than 40 calendar days accept or deny the claim in

13 whole or in part."

14          And then (b)(3) says, "Written notification

15 pursuant to this subsection shall include the statement

16 that, if the claimant believes all or part of the claim

17 has been wrongly denied or rejected, he or she may have

18 the matter reviewed by the California Department of

19 Insurance and shall include the address and telephone

20 number of the unit of the department which reviews

21 claims practices."

22      Q.  Do you see that?

23      A.  I do.

24      Q.  So would you agree that a written notification

25 under 2695.7 that lacks that information about right of
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 1 review by the Department of Insurance is in violation

 2 of Fair Claim Settlement Practices regulations?

 3      A.  Yes, if it's a notice to which this regulation

 4 applies.  In this regulation, the notice under (b)(3)

 5 is limited to notices to claimants that a claim has

 6 been wrongfully denied or rejected.

 7      Q.  Okay.  So if a provider is not a claimant,

 8 then your view is that the failure to provide this

 9 notice is not a violation of the Fair Claims Settlement

10 standards regulations, right -- Settlement Practices

11 regulations?  I'm sorry.

12      A.  Yes, that would be correct.  I do not read

13 this as applying to providers.  And we know that the

14 legislature enacted a separate law dealing with

15 providers' right to review and the notice that's

16 required on denied and contested claims.

17      Q.  And it's your testimony that that separate law

18 is entirely independent of 790.03?

19      A.  Yes.

20      Q.  And with respect to the regulation again,

21 point 7(b)(3), would you agree that, if, in fact, the

22 provider is a claimant under this regulation, then the

23 failure to provide the notice does represent a

24 violation of Fair Claims Settlement Practices

25 regulation?



25325

 1      A.  Yes.  If somebody reads the definition of

 2 "claimant" as including a provider, which is not what

 3 that definition says, then that could be a violation of

 4 this.

 5          Although, this does only apply to denied and

 6 rejected claims, doesn't apply to contested claims.

 7 But that's not the definition of "claimant."  And

 8 there's a specific definition for that, presumably for

 9 a reason.  And I guess I find it significant that the

10 term "claimant" was defined and that that definition

11 needs to be used when you're interpreting the

12 regulation.

13      Q.  Let's take a look at 10169(i), please.  That

14 is to say, Section 10169, Subdivision (i).

15      A.  I'm sorry.  What was the number again?

16      Q.  Section 10169, Subdivision (i).

17      A.  Okay.

18      Q.  In this subdivision, the legislature requires

19 that insurers prominently display information informing

20 insureds of their right to request an IMR, correct?

21      A.  Yes, in certain circumstances yes.

22      Q.  And among the things to which that must be

23 attached, that notice must be given, is on copies of

24 insurer procedures for resolving grievances, correct?

25      A.  Yes.
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 1      Q.  Now, you have seen that, in EOBs, the

 2 PacifiCare EOBs had a section called "Know Your

 3 Rights," right?

 4      A.  Yes.

 5      Q.  And would you agree that that represents a

 6 statement of PacifiCare's procedures for resolving

 7 grievances?

 8      A.  No, I don't see that as a copy of insurer

 9 procedures for resolving grievances.  I see that as an

10 explanation of benefits, which is a separate form used

11 for a separate purpose.

12      Q.  Given the fact that in 10169(i) the

13 legislature specifically mandated that the IMR warning

14 be given -- be prominently displayed and in specified

15 materials, would you agree that this represents a

16 legislative finding that giving the recipients notice

17 of their IMR rights is an important duty of an insurer?

18      A.  I mean, yes.  I think what it really goes to

19 is the right to an IMR itself can be an important right

20 for those people whose claims are denied on the grounds

21 of medical necessity.

22          This is simply a way to provide notice to

23 those individuals.  And the legislature specified the

24 documents on which that notice must appear.

25      Q.  So are you saying that what the legislature
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 1 thought was important was the underlying right of an

 2 IMR but not the right to notice of that, right?

 3      A.  No, I didn't mean to suggest that.  What I

 4 meant to suggest that the IMR process itself can be an

 5 important right for those individuals.

 6      Q.  Ms. Stead, you believe that CDI should have

 7 used the 790.06 procedure to prosecute the violations

 8 in this case -- the late payment of claims, the

 9 provider acknowledgements, and the EOB, EOP violations

10 the Department is alleging, correct?

11      A.  No, I'm not suggesting they should have.  What

12 I'm suggesting is that statute provides a statutory

13 mechanism for declaring certain acts to be unfair trade

14 practices under 790.03.

15          I'm not here to say whether they should have

16 or shouldn't have made those kinds of activities unfair

17 trade practices.  What I'm saying is they failed to use

18 that or attempt to make things unfair trade practices

19 without using the process that's provided for in the

20 statute, in 790.06.  And they could have if they had

21 chosen to.

22      Q.  So you're saying if the Department wanted to

23 do any prosecution of those violations -- the late

24 payments, the provider acknowledgements, and EOB, EOP

25 violations -- the Department should have used 790.06;
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 1 is that a fair characterization of your position?

 2      A.  No, no.  The Department could prosecute under

 3 10123.13, for example.  They could prosecute that under

 4 that statute.

 5          What I'm saying is, if the Department wants to

 6 make conduct that's prohibited by 1013.13, for example,

 7 an unfair trade practice, as Article 6.5 discusses,

 8 because that statute us not designated as unfair trade

 9 practice law, not incorporated in 790.03, that, if the

10 Department wanted to bring it under sort of the

11 umbrella of 790.03, you do that by using the process in

12 790.06, where you'd give the company notice, you'd go

13 through that -- I think there's a hearing process;

14 there's a right to cure.

15          And then going forward, that would be an

16 unfair trade practice.

17      Q.  I just want to make sure I didn't mishear you.

18 Did you say that the Department could prosecute

19 violations of 10123.13 under that statute?

20      A.  No.  That's not what I said.

21      Q.  So when you said, "No, no.  The Department

22 could prosecute under 10123.13, for example, they could

23 prosecute under that statute," you weren't saying that

24 there exists remedies for the Department or procedures

25 for prosecution in 10123.13, are you?
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 1      A.  It's a statute with certain requirements.

 2 It's one of the statutes the Department's charged with

 3 enforcing.  If the Department believes that's the

 4 statute that's been violated, then that's the statute I

 5 would expect the Department to charge.

 6          If it's a late payment, there's -- you know,

 7 there's interest in there.  I don't see anything that

 8 prohibits the Department from prosecuting under that

 9 statute.

10      Q.  Ms. Stead, if the Department -- you don't see

11 anything that would prohibit the Department from

12 prosecuting under 10213.13?

13      A.  That prohibits the Department?  No.

14      Q.  Isn't it the case that the Department needs

15 authority to bring a prosecutorial action?

16      A.  I'm not sure I understand that question.  Are

17 you suggesting that they can't bring charges under

18 10123.13?

19      Q.  Isn't it true that, if the Department wants to

20 charge a company with a violation of 10123.13, it has

21 to do it under some procedure contained in the Unfair

22 Insurance Practices Act, Section 790 et. seq?

23      A.  No, I'm not aware that that's the case.  There

24 are a lot of insurance laws that the Department's

25 charged with enforcing.  And if you're telling me the
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 1 only way they can enforce them is to bring them under

 2 790.03, then I have to say I'm not aware of that.

 3      Q.  I don't want to -- I want to make sure you

 4 heard my question.  I didn't say -- I was not asking

 5 you whether the only way to enforce 10123.13 was in an

 6 action under 790.03.

 7          I asked you whether the only way to  enforce

 8 an action -- enforce -- to bring an action to enforce

 9 10123.13 is under a procedure provided by the Unfair

10 Insurance Practices Act, 790 et. seq.

11      MR. VELKEI:  I think it's asked and answered, your

12 Honor.

13      THE COURT:  Overruled.

14      THE WITNESS:  I'm sorry.  I'm not sure I

15 understand the question.

16      MR. STRUMWASSER:  Q.  Okay.  This Unfair Insurance

17 Practices Act is 790 through, I think 790.13.  Okay?

18 It includes 790.03, 790.035, 790.05, 790.06.  Right,

19 you understand?

20      A.  Right.  I think it's Article 6.5.

21      Q.  And if the Department wants to bring an

22 enforcement action against an insurer for violation of

23 10123.13, for example, I understood you to agree that

24 that action had to be initiated under some provision of

25 the Unfair Insurance Practices Act.  Am I correct in
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 1 that assumption?

 2      A.  No.  Maybe I didn't make that clear.  10123.13

 3 is a separate law.  The legislature, when they enacted

 4 it, did not say that they were doing that under 790.03.

 5          And the reason for the distinction is

 6 important because Article 6.5, the Unfair Trade

 7 Practices laws, that's a separate body of law in the

 8 various states.  Those laws are based on NAIC model

 9 laws.  And in insurance regulatory world, we call them

10 "Unfair Trade Practices Laws."  So it kind of has a

11 separate meaning.

12          What the California Department has is the same

13 authority that some other states have, which is, if

14 there are other practices out there that they would

15 like to call "unfair trade practices" and subject them

16 to the penalties for unfair trade practices, 790.06

17 provides the statutory process to do that.

18          So I'm not saying that the Department has to

19 use that process to prosecute 10123.13.  But if you're

20 going to prosecute 10123.13 as an unfair trade practice

21 and try to impose the penalty under 790.03, then I do

22 believe that process in 06 should have been used.

23      MR. STRUMWASSER:  Q.  What process would the

24 Department use to prosecute a 10123.13 violation not

25 under 790.03, 035?
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 1      MR. VELKEI:  Objection, vague, irrelevant, your

 2 Honor.  The Department brought charges under 10123.13

 3 without invoking --

 4      THE COURT:  Yes, but there's a suggestion they

 5 shouldn't.  Overruled.

 6      THE WITNESS:  Simply file the charges under

 7 10123.13.  If that's the statute that the Department

 8 believes a company has violated, then it seems to me

 9 that's the statute under which you bring charges and

10 under which you prove the violations.

11      MR. STRUMWASSER:  Q.  And where would that case be

12 filed?

13      A.  If you're -- I don't know.  If you're

14 suggesting to me that the legislature did not provide

15 any enforcement process for that statute, you know,

16 then I don't know.  But presumably the Department could

17 bring charges.

18      Q.  I'm suggesting to you that the Department --

19 the legislature did not provide any enforcement

20 mechanism other than under the Unfair Insurance

21 Practices Act.  And I'm asking you whether you know of

22 any procedures, authorization, grant of authority,

23 specification of where the case would be brought,

24 specification of what the rules and procedure would be

25 under that, specification of what the remedies would be
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 1 if not under the Unfair Insurance Practices Act.

 2      A.  I'd have to look at that.  I know the state

 3 has an Administrative Procedures Act, and often those

 4 laws provide for administrative actions for violations

 5 of laws that a state agency is charged with enforcing.

 6 But I'd have to look more into it.

 7      Q.  So fair to say that, sitting here right now,

 8 you don't know of any authority that the Commissioner

 9 has to enforce 10123.13 other than through the Unfair

10 Insurance Practices Act, correct?

11      A.  That's correct.  But I'm also not saying that

12 they have to do -- they have to -- the Department has

13 to prosecute 10123.13 under the Unfair Trade Practices

14 section of the Code.

15          I'm just saying if you want to do that, then

16 790.03 provides a mechanism for making the conduct in

17 10123.13 also an unfair trade practice.

18      MR. VELKEI:  You mean 06?

19      THE WITNESS:  790.06 is the process.

20      MR. STRUMWASSER:  Q.  And I understand you're not

21 saying the Department has to bring it under 790.06.

22 But if there is a choice other than bringing it under

23 something in the Unfair Insurance Practices Act or not

24 bringing it at all, you don't know of another

25 mechanism, sitting here today, by which the
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 1 Commissioner can do that except maybe the APA, but

 2 you'd have to look?

 3      A.  I think that's partially correct.  I don't

 4 know what the legal or administrative process, whatever

 5 you mean by that, would be for 10123.13 other than a

 6 show cause order or however the Department charges any

 7 violation of the insurance laws.

 8          What I'm trying to say is that there's a

 9 distinction in insurance laws between unfair trade

10 practices -- here in California it's in -- it's

11 Article 6.5.  There's a distinction between that body

12 of law and other insurance laws.  And these other

13 insurance laws are not Unfair Trade Practice laws

14 unless they've been designated that way by the

15 legislature or somehow done by rulemaking or by the

16 process in 790.06.

17      MR. STRUMWASSER:  How do we feel about time?

18      THE COURT:  We can take a break.  Before we do

19 that, though, are you implying, Mr. Strumwasser, that

20 you don't have jurisdiction over PacifiCare's license

21 and that you can't file an action to revoke their

22 license and charge anything under the insurance law

23 that they violated as grounds for revoking their

24 licenses?

25      MR. STRUMWASSER:  No, not at all.
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 1      THE COURT:  All right.

 2      MR. STRUMWASSER:  What I am contending is that

 3 10123.13 and other statutes in the 10,000 series that

 4 are at issue here are not self-executing in that sense.

 5      THE COURT:  They're -- nothing is self-executing.

 6      MR. STRUMWASSER:  Right.  That we have -- it is

 7 correct the Department does have -- the death penalty

 8 is an available option and --

 9      THE COURT:  Or probation.  Actually, in the

10 Department of Insurance, it's not.  It's call --

11      MR. VELKEI:  Suspension?

12      THE COURT:  No.  There's a restricted license.

13      MR. STRUMWASSER:  So I just -- all I'm saying is

14 that it's Ms. Stead's recommendation here that, if the

15 Department wanted to enforce 10123.13, they use the

16 Unfair Insurance Practices Act.

17      THE COURT:  I understand.  You have to have it

18 declared an unfair practice before you could charge it

19 under the Unfair Practice Act.  I understood her

20 position.

21          But I thought somehow there was an implication

22 that you couldn't charge that as a separate charge

23 against them if you were going after their license.

24      MR. STRUMWASSER:  No.  We could certainly go after

25 their license.  And I don't even --
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 1      THE COURT:  I know.  We haven't gone there.

 2      MR. STRUMWASSER:  Right.  And I'm also not

 3 representing that I have examined all of the other

 4 remedies that are available to the Commissioner.  I

 5 just -- I think we're --

 6      THE COURT:  Okay.  Thank you.

 7          We'll take 10, 15 minutes.

 8          (Recess taken from 11:08 to 11:24)

 9      MR. STRUMWASSER:  Q.  Ms. Stead, let's take a look

10 at 790.06, please.

11      A.  Okay.

12      Q.  This is the procedure that is used to

13 prosecute unfair or deceptive acts or practices that

14 are not defined in 790.03 or the Fair Claims Settlement

15 Practices regs, correct?

16      A.  Yes.

17      Q.  And under this procedure, the Commissioner

18 must hold a hearing to determine whether the alleged

19 acts or practices are unfair or deceptive, correct?

20      A.  Can I just review this quickly?

21      Q.  Sure.

22      A.  Yes.  There's notice, and then a hearing.

23      Q.  And upon completion of this hearing, the

24 Commissioner must issue a written report declaring the

25 acts or practices to be unfair or deceptive, correct?



25337

 1      A.  Yes, the statute says, "The order shall

 2 specify the reason why the method of competition is

 3 alleged to be unfair or the act or practice is alleged

 4 to be unfair or deceptive."

 5      Q.  And it says, "The Commissioner shall issue and

 6 serve upon that person his or her written report so

 7 declaring," correct?

 8      A.  Let me just --

 9      Q.  Subsection (a).

10      A.  -- review this for a minute.

11          Can I have the question back.  Please?

12          (Record read)

13      THE WITNESS:  You mean after the hearing?

14      MR. STRUMWASSER:  Q.  After the hearing and the

15 issuance of the report, correct?

16      A.  Yes.

17      Q.  And then after the Commissioner issues that

18 report, if the acts or practices continue, what's the

19 next step?

20      A.  I'm sorry.  The question, please?

21      MR. STRUMWASSER:  Let me withdraw the question and

22 do it instead.

23      THE COURT:  Okay.

24      Mr. STRUMWASSER:  Q.  After the Commissioner

25 issues the report, if the acts or practices continue,
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 1 would you agree that the next step is that the

 2 Commissioner requests that the Attorney General file a

 3 petition in superior court seeking an injunction

 4 against the respondent?

 5      A.  Yes.  Essentially, there's a right sort of to

 6 cure.  And then, if the acts continue, then the

 7 Department can take further action against the

 8 particular company.

 9      Q.  And that action must consist of the Attorney

10 General bringing an action in superior court, correct?

11      A.  Yes.

12      Q.  And then if the court issues that injunction

13 and the unfair or deceptive act or practice continues

14 in violation of the superior court's order, the

15 Commissioner holds another hearing to determine that

16 the violation was committed, correct?

17      A.  Yes.

18      Q.  And in that second hearing, if the

19 Commissioner finds that there was this continued

20 conduct, then he or she can impose penalties of 5,000

21 or, if willful, 55,000, correct?  That would be in 07.

22      A.  Yes.

23      Q.  Now, this procedure that's laid out here in

24 06, this is a procedure that you're familiar with,

25 right?
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 1      A.  I've read the statutes, if that's what you

 2 mean.

 3      Q.  It's also the same procedure substantially,

 4 that is in effect in Ohio, right?

 5      A.  No.  Ohio doesn't have it.  Other states do.

 6      Q.  Ohio does not have a multi-step process where

 7 you hold multiple hearings in order to impose penalties

 8 for unfair trade practices?

 9      A.  Not exactly.  Ohio doesn't have this process

10 that California has in 790.06 and that other states

11 have.  It's called the undefined unfair trade practices

12 in other states.

13          Ohio doesn't have this process that gives the

14 Commissioner the ability to identify certain conduct

15 that the Commissioner thinks is unfair and that isn't

16 already proscribed by statute or regulation.  This

17 process gives the Commissioner ability to declare that

18 conduct an unfair trade practice, even though it hasn't

19 already been declared so by rule or by statute.

20          So this is, in my opinion, a great tool for

21 regulators.

22      Q.  Among the states that have this tool, to the

23 best of your knowledge has it ever been used to assess

24 a penalty anywhere in the United States?

25      A.  I don't know if it's been used for that, but
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 1 the purpose of it is not to assess a penalty.  The

 2 purpose of it is to declare certain practices that are

 3 not currently defined the state's unfair trade

 4 practices law to be unfair trade practices and, thus,

 5 going forward, potentially subject to penalties and

 6 sanctions.

 7      Q.  That's the purpose of the first part of the

 8 process; it is a long process to get to penalties under

 9 this statute, correct?

10      A.  I don't know whether it's a long process, but

11 the point of this is, you know, as I said, to declare

12 the other conduct to be an unfair trade practice.

13          And the purpose really is to give notice to

14 the offending company as well as to the industry that,

15 going forward, the regulator is going to deem this

16 conduct to be an unfair trade practice, which is why I

17 believe there's 30 days in here or so for the company

18 to have essentially what I would call a right to cure

19 and then, only if they don't stop the conduct, then

20 would penalties be imposed.

21      Q.  Ms. Stead, do you believe that this point 06

22 procedure would be necessary in order to give the

23 industry notice that they are supposed to pay a health

24 claim within 30 working days?

25      A.  No.  That's in the statute.  But to have
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 1 violation of that 10123.13 be deemed an unfair trade

 2 practice under 790.03, then, yes, I think this process

 3 would need to be used.

 4      Q.  And that's exactly the distinction I was going

 5 to ask you about.  The industry had notice with respect

 6 to late pay of the conduct that was required of it by

 7 California law, right?

 8      A.  Yes, for timely payment of health insurance

 9 claims, yes.

10      Q.  And the industry also had notice of what

11 California law expected of them -- of it with respect

12 to the payment of interest on untimely payments,

13 correct?

14      A.  Yes, that's in the statute.

15      Q.  So the only effect of holding this 790.06 --

16 the only notice effect of holding the 790.06 hearing is

17 not to tell the industry what conduct is expected of it

18 but, in your view, what consequences there are from

19 failing to comply with that required conduct?

20      A.  Yes, indirectly.  I mean, if you're talking

21 about -- what I'm saying is that the 10123.13 is not an

22 unfair trade practice, in my view, with the statutory

23 scheme in California as in other states.

24          We know that there are certain penalties in

25 790.035 that attach potentially to violations of the
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 1 Unfair Trade Practices laws, which would be in

 2  Article 6.5.

 3          So if the Department wants to say that a

 4 violation of 10123.13 is in fact a violation of the

 5 Unfair Trade Practices laws in 790.03, then it would go

 6 through this process in 06 to make the determination.

 7          And then, when the determination is made and

 8 the industry is on notice not only to the conduct but

 9 the potential consequences, then at that point when the

10 process is completed, there may be penalties under

11 790.35.

12      Q.  I just want to make sure I understood that

13 last answer.  So you agree that this point 06 process

14 is not necessary in the case of late pay, for example,

15 to tell the industry what behavior is required of it.

16 But it would in your view be necessary to tell the

17 industry what the consequences, the regulatory

18 consequences would be of failing to conform to that

19 behavior?

20      A.  In this situation, yes.  But let me be clear

21 also, when we're talking about notice.  There are

22 things in 10123.13(a) for example that are pretty

23 clear.  The 30 working days time frame is pretty clear.

24          The allegation in this case that the right of

25 review notice that's also in that statute has to be on
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 1 all EOPs, not just EOPs for denied and contested

 2 claims, I don't think there's been sufficient notice of

 3 that.  So I just wanted to make that clarification.

 4      Q.  Okay.  Then let's just tidy up that point.

 5 You agreed previously that this respondent had notice

 6 of the Department's interpretation of the EOB and EOP

 7 notice requirement before it issued any of the EOBs or

 8 EOPs charged in this case, correct?

 9      A.  Well, the -- was there notice?  Yes, but it

10 was -- it seems to me that the violations start pretty

11 darn close to the time that the Department told the

12 company that even paid claims required right of review.

13      Q.  That's why I was framing this in terms of

14 the -- what you described, I think, as the clear from

15 the face of the statute violation, which is the late

16 pay.

17          You've got 30 working days.  That's how much

18 time you have.  And so for that particular offense, all

19 the 790.06 procedure that you are referring to here

20 would tell the industry is not what's expected of them

21 processing claims but what the regulatory consequences

22 would be of failing to meet that standard, right?

23      A.  Yes.  But there's -- there's also -- this

24 concept of unfair trade practices, which is something

25 separate.  And in many states, it is separate from the
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 1 laws that pertain to processing health insurance

 2 claims, like in Ohio and other states.

 3          So to declare those unfair trade practices

 4 means something in the insurance world.  And in this

 5 particular case, it means something with respect to the

 6 potential penalties.

 7      Q.  Are you saying that, absent knowledge that the

 8 understood to be prohibited conduct was subject to

 9 penalties, insurers might conduct themselves

10 differently?

11      A.  No.  But in our system of insurance regulation

12 and probably our system of jurisprudence, there's this

13 element of notice not only of the conduct that's

14 expected or prohibited but also of the potential

15 consequences.

16          So I'm not trying to suggest that the industry

17 would do something different, but it's elemental

18 fairness that you know not only what's expected of you

19 but you do know what the consequences would be.

20      Q.  You didn't do any research on the due process

21 right to notice in sponsoring your testimony here, did

22 you?

23      A.  No.  If you mean the constitutional right of

24 due process, I did not.

25      Q.  Right, right.  But it's your opinion that
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 1 exposure to penalties for conduct known to be unlawful

 2 is not likely to alter the compliance behavior of an

 3 insurance company, a health insurer, is that right?

 4      A.  I don't think it would alter.  I would hope it

 5 would not alter, but I don't know.

 6      Q.  In preparing your report, you did look at

 7 790.05, correct?

 8      A.  Yes.

 9      Q.  Have you ever reviewed 790.05 prior to your

10 involvement in this proceeding?  I don't mean

11 involvement here on the day of your appearance but

12 prior to being engaged in this matter?

13      MR. VELKEI:  Asked and answered.

14      THE COURT:  Overruled.

15      THE WITNESS:  I just don't recall.  I've looked at

16 California insurance laws on many occasions I don't

17 specifically remember whether I saw this or not.

18      MR. STRUMWASSER:  Q.  Let's take a look at 790.05.

19 This section authorizes the Commissioner to hold a

20 single hearing to determine whether an insurer has

21 committed an unfair claims settlement practice and to

22 determine whether penalties should be imposed under

23 790.035, correct?

24      A.  Yes.

25      Q.  Ohio has no analogous procedure for
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 1 enforcement of its Unfair Trade Practices Act, does it?

 2      A.  Yes, it does.

 3      Q.  You're thinking about the late pay statute?

 4      A.  No.

 5      Q.  So is it your testimony that a -- the Ohio

 6 Superintendent has statutory authority to hold a

 7 hearing in the first instance when he or she suspects

 8 there have been violations of the Unfair Trade

 9 Practices Act and, if he or she finds that there have

10 been, to impose penalties?

11      A.  I'm sorry.  My answer is yes as to the

12 hearing, yes as to various sanctions.  As we discussed

13 earlier that statute in Ohio does not, in what you're

14 calling the first instance, provide for monetary

15 penalties.  It does allow suspension, revocation of

16 license and a few other sanctions.

17      Q.  And you testified earlier that Ohio doesn't

18 have its own 790.035, correct?

19      A.  Correct as for unfair trade practices.

20      Q.  Do you have any understanding of the reasons

21 or the circumstances under which the California

22 legislature enacted Section 790.035?

23      A.  Only vaguely.

24      Q.  Are you familiar with the California Supreme

25 Court decisions in Royal Globe and Moradi Shalal,



25347

 1 M-O-R-A-D-I, S-H-A-L-A-L?

 2      A.  I read the latter.

 3      Q.  You're aware that Royal Globe had said that

 4 Section 790.035 provided a private cause of action

 5 against insurers for unfair insurance practices, and

 6 about ten years later Moradi Shalal reversed Royal

 7 Globe on that point, right?

 8      A.  Yes.

 9      Q.  And in specifically Moradi said that only the

10 Insurance Commissioner has the authority to enforce the

11 provisions of 790.035, correct?

12      A.  Yes, because it eliminated the private cause

13 of action.

14      Q.  Are you aware that the California legislature

15 enacted 790.035 in direct response and with reference

16 to Moradi's repeal of the private right of action?

17      A.  Yes, that's my understanding.

18      Q.  And are you aware of references in the

19 legislative history to concern that the then-prevailing

20 procedure under which the Commissioner had authority to

21 enforce 790.03 precluded the Commissioner imposing

22 penalties until the insurer had violated a cease and

23 desist order?

24      A.  I don't recall.

25      Q.  Back in your report on Page 7, the last
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 1 paragraph, you say, "Because many insurance laws

 2 predate current products and technology, Section 790.06

 3 gives CDI the ability to recognize those developments

 4 and prescribe or proscribe certain conduct on a

 5 prospective basis."  Do you see that?

 6      A.  Yes.

 7      Q.  So you're saying here that, going through the

 8 790.06 procedure is necessary in order to proscribe

 9 certain kinds of insurer conduct, correct?

10      A.  Yes.  What I'm saying here is that, if there's

11 conduct that's not already defined in the statute or

12 regulation as an unfair trade practice, the process of

13 790.6 gives the Commissioner the ability to designate

14 other conduct as an unfair trade practice.

15          What I meant by this sentence is, you know,

16 one of the -- if I was a regulator, one of the great

17 things would be is the emerging things.  For example,

18 using social media somehow, and there's something --

19 some use of it doesn't fit neatly in the existing laws,

20 and the Commissioner would want to say, "You know what?

21 That's an unfair trade practice."  This tool in 790.06

22 would allow the Commissioner to do that.

23      Q.  Would you agree that, specifically with

24 respect to late payment of health insurance claims,

25 there was no technological development that required
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 1 regulatory action in 2006 to inform a health insurer

 2 how much time it had to pay a claim?

 3      A.  Yes.

 4      Q.  And would you agree that there was no

 5 technological change that required regulatory action to

 6 tell an insurer that acknowledgment of claims was

 7 required?

 8      A.  So I'm not sure how to answer that.  There's

 9 quite a bit in that acknowledgment statute for

10 providers that could have used clarification.

11          My point here was not to say only for new

12 types of things is what 790.06 is for, but that's an

13 example, something new that doesn't feet neatly into

14 existing laws that you'd want to proscribe.

15          But as I said earlier, if you want to take

16 existing proscribed conduct and make that an unfair

17 trade practice, 790.06 again provides that process.

18      Q.  And I understand that.  I'm not trying to

19 sweep too much into this question.

20          I simply want to be clear here that there are

21 no violations in -- I understand that you have

22 contentions that certain behavior -- that industry was

23 not on notice that certain behavior was proscribed.  I

24 understand your position on that.

25          But there are no charges here where there was
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 1 any uncertainty as to the required behavior

 2 attributable to new technological developments, are

 3 there?

 4      A.  Could you read that question?

 5      THE COURT:  Sure.

 6          (Record read)

 7      THE WITNESS:  I'm really not sure I understand the

 8 question.

 9      MR. STRUMWASSER:  Q.  Okay.  Can you identify any

10 new technology, as where "new" means new to 2006, that

11 introduced uncertainty as to the regulatory

12 requirements for an insurer regarding compliance with

13 statutes being charged in this case?

14      A.  No, none that I can think of at this point.

15      Q.  You also contend that, in order to assess

16 penalties under 790.03(h), CDI must demonstrate that

17 the challenged conduct indicates a general business

18 practice, correct?

19      A.  Yes.  That there's a trade practice, company

20 practice, that violates one of those provisions.

21      Q.  And you say on Page 8, Section B, in the

22 middle of the first paragraph, "Typically, regulators

23 do not initiate enforcement proceedings to impose

24 penalty for each noncompliant act of an insurer when

25 there is no indication that the noncompliance is
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 1 sufficiently pervasive so as to reflect the business

 2 practice engaging in such noncompliant behavior."

 3          Do you see that?

 4      A.  Yes.

 5      Q.  And in fact, it is the practice of your state,

 6 Ohio, to require a showing of general business practice

 7 in order to filed an unfair trade practice, right?

 8      A.  Yes.  The -- by establishing a general

 9 business practice, you can determine whether that

10 practice is one that is prohibited by a specific law or

11 not.

12      Q.  And in the NAIC model law, the Unfair Trade

13 Practices Act also requires a showing of a general

14 business practice, doesn't it?

15      A.  Yes.

16      Q.  So let's now go back to the fair claim

17 settlement practices regulations, 2695s.  Let's look at

18 2695.1, Subsection (a).

19      A.  2695.1.

20      Q.  Yes, the first page.  Subsection (a) starts,

21 "Section 790.03(h) of the California Insurance Code

22 enumerates 16 claims settlement practices that,

23 whether" --

24      THE COURT:  "When."

25      MR. STRUMWASSER:  -- "when" -- thank you --
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 1 "either knowingly committed on a single occasion or

 2 performed with such frequency as to indicate a general

 3 business practice are considered to be unfair claims

 4 settlement practices and are thus prohibited by this

 5 section of the California Insurance Code."

 6      Q.  Do you see that?

 7      A.  Yes.

 8      Q.  And then Subsection (a) goes on to say that

 9 the Commissioner was "promulgating these regulations to

10 delineate certain minimum standards for the settlement

11 of claims which, when violated knowingly on a single

12 occasion or performed with such frequency as to

13 indicate a general business practice, shall constitute

14 an unfair claims settlement practice within the meaning

15 of Insurance Code Section 790.03(h)."  Do you see that?

16      A.  Yes.

17      Q.  Had you reviewed this subsection of 2695.1

18 before you submitted your report?

19      A.  Yes.

20      Q.  You would agree, would you not, that under

21 California law, CDI must show that an act was either

22 knowingly committed on a single occasion or performed

23 with such frequency as to indicate a general business

24 practice?

25      A.  I still believe that it has to be a business
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 1 practice of the company to engage in one of these

 2 prohibitive types of conduct.  Now, the practice itself

 3 may be established by showing that it was a knowing

 4 practice, and it may be that one -- one bad act is part

 5 of that practice.  But I still believe it needs to be a

 6 trade practice, a business practice of the company to

 7 violate that particular law.

 8      Q.  So it is your reading of 790.03(h) and 2695.1

 9 that a single act can constitute an indication of a

10 general business practice?

11      A.  Yes, I think it's probably possible to

12 establish a business practice by one bad act, if you

13 will.  I distinguish that from, you know, one employee

14 who gets it wrong, maybe gets it wrong intentionally,

15 and yet it's not the company's business practice to

16 handle claims in that way.

17      Q.  Back to Page 8 of -- to your report, Page 8,

18 now, first full paragraph.  About the middle of the way

19 through, you say that, "Regulators including CDI accept

20 and rely upon tolerance thresholds to distinguish

21 between noncompliance that is a result of inevitable

22 human and system imperfections and noncompliance that

23 has instead become a regular way in which an insurer

24 conducts its business or a particular part of its

25 operations."  Do you see that?
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 1      A.  I'm sorry which paragraph?

 2      THE COURT:  It's the first paragraph under "B."

 3 It's kind of in the middle of the paragraph.

 4      THE WITNESS:  Okay.

 5      MR. STRUMWASSER:  The line starts with the

 6 sentence, "Insurance regulators..."

 7      A.  Okay.

 8      Q.  Ms. Stead, have you ever seen a CDI market

 9 conduct exam in which CDI relied upon tolerance

10 thresholds?

11      A.  I don't recall.

12      Q.  Have you ever seen an OSC -- you know what an

13 OSC is, right?

14      A.  Yes.

15      Q.  Have you ever seen an OSC or accusation issued

16 by CDI in which CDI relied upon tolerance thresholds to

17 determine that past acts were unlawful?

18      A.  I don't recall.

19      Q.  Are you aware of any enforcement action filed

20 by CDI in which CDI relied upon tolerance thresholds to

21 characterize the lawfulness of any prior act?

22      A.  You know, I don't know if they have or not.  I

23 do know that the statute under which they call those

24 examinations talks about the Department following the

25 guidelines in the handbook.  That's what the handbook
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 1 is.

 2          We know that the Department has done this in

 3 the undertakings.  Mr. Cignarale gave testimony on some

 4 occasions where he found business practice.  I don't

 5 know what his standard was.  He didn't explain it.  But

 6 he did talk about business practices.

 7      Q.  Did Mr. Cignarale ever say that, in

 8 determining whether there was a business practice, the

 9 Department of Insurance in California employed

10 tolerance thresholds?

11      A.  No.  As I said, he didn't explain.  He just on

12 occasion found business practices.  And, you know,

13 there are a lot of examinations out there that have

14 been conducted and reports issued where the Department

15 has noted, you know, allegations of violations and

16 hasn't taken any action whatsoever, which would be

17 consistent with looking at the business practices as

18 opposed to individual errors.

19      Q.  Do you understand the Department to be

20 contending that business practices are irrelevant under

21 790.03?

22      A.  I don't know.  They don't seem to be focusing

23 on it as the statute describes business practices.

24      Q.  So you are not aware that the Department has

25 taken the position in this case that either a single
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 1 knowing act or a general business practice can

 2 constitute an unfair insurance practice under

 3 790.03(h)?

 4      A.  No.  I think what I'm saying is that's not how

 5 those Unfair Claims Practices Settlement Acts are

 6 generally applied.  If you look at business practices,

 7 that's what happens in market conduct.  I believe

 8 that's what (h)(3) talks about.

 9          I do understand that a single act could be

10 enough, under some circumstances possibly, to establish

11 the existence of an unlawful trade practice.

12      Q.  Going back to your statement on Page 8, you

13 say that, "Regulators use tolerance thresholds to

14 distinguish between noncompliance caused by human and

15 system imperfections and noncompliance that's become a

16 regular way of doing business, correct?  That's what

17 you say?

18      A.  Yes, that's a general way of explaining the

19 difference between the fact that there may be some

20 errors, but it's not the company's practice.  With

21 whatever that law is that you're testing for, it's not

22 their practice to violate it.

23      Q.  And you're saying that regulators use

24 tolerance thresholds as a proxy to distinguish between

25 those two types of noncompliance, the human or system
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 1 imperfections versus the business practice?

 2      A.  No, I'm not sure I would call it a proxy.

 3 What the tolerances do for the regulators is that, if

 4 those tolerances are exceeded, then the regulator is in

 5 a position of inferring that, you know, it's happening

 6 so frequently, this improper conduct that violates this

 7 particular statute I'm looking at, it happens so

 8 frequently that I'm going to infer that it must be the

 9 company's practice to engage in the noncompliant

10 behavior.

11          So the efficacy and the tolerance levels is

12 one way to establish an improper practice.

13      Q.  So you're saying that when there's a tolerance

14 level of, let's say, 7 percent, whenever an ensurer

15 pays more than 7 percent of its claims untimely, you

16 assume that the insurer is engaging in noncompliance

17 that has become a business practice for it, right?

18      A.  I say that, at that point, when that tolerance

19 level is exceeded, regulators will infer that it is.

20 And at that point, they may choose to impose penalties,

21 not necessarily.  It may be that there's sufficient

22 corrective action or something else taken that they

23 don't see the need to but when they're within that

24 tolerance level, regulators will generally not impose

25 penalties.  And it's a recognition that, you know,
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 1 while we'd like every claim that every insurance

 2 company processes to be done perfectly, that's not

 3 realistic.

 4          So it's not to say that something within that

 5 7 percent is okay.  It's just that the regulators

 6 recognize that they need to focus on the practices of

 7 the company as opposed to individual errors.  And

 8 they're not going penalize when the conduct is within

 9 those tolerances.

10      Q.  Now, Ms. Stead, you used the phrase "human and

11 system imperfections."  Would you agree that insurers

12 can take measures to reduce the frequency of

13 noncompliance caused by human and system imperfections?

14      A.  Yes, in a very general sense.  But that

15 question is very broad.  So really it would depend on

16 what the situation is.  But is it possible?  In some

17 circumstance, yes, it would be.

18      Q.  For example, more extensive training can be

19 expected to drive down the rate of human error,

20 correct?

21      A.  I mean, yes, if something's not happening

22 correctly because the training was poor or something, I

23 suppose more training would help the performance.

24      Q.  More thorough and more frequent checking of

25 performance can be expected to drive down the rate of



25359

 1 human error, right?

 2      A.  It's possible.  I don't know whether you're

 3 talking about simply a company improving its own

 4 performance or talking about coming into compliance

 5 with insurance law.

 6      Q.  I appreciate that question.  I'm talking about

 7 a company, in the first instance, sitting down and

 8 saying, "All right.  We're going to have, let's say, a

 9 claims system.  How much training should we do for our

10 examiners?  How much checking should we have?  How

11 many -- how large -- how much -- how many and how often

12 should we be drawing samples?  How much feedback should

13 we be giving these people?  What should we do to make

14 sure they're not rushing too much?"

15          All of those are questions you would ask when

16 you're put putting together a claim paying system

17 aren't they?

18      A.  That's certainly possible, but those are the

19 types of operational details that regulators leave

20 insurance companies to figure out on their own and

21 handle.  If it gets to noncompliance and the regulator

22 needs the company to say -- tell them what they're

23 going to do to come into compliance, that's a different

24 story.

25          But your question I read as more general, and
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 1 those are simply operational details for any

 2 organization.

 3      Q.  Those are operational details that will have

 4 implications for compliance, correct?

 5      A.  I don't know.  I don't know.

 6      Q.  Well, you've acknowledged that human errors

 7 and system errors can cause noncompliance, right?

 8      A.  Yes, in -- yes, in isolated incidents or

 9 isolated incidental claims -- isolated claims.

10      Q.  I think we're getting to the point where you

11 agree that a company can make management decisions,

12 such as how much training to do, how much QA to do, how

13 much of all those things that we've been talking about,

14 that can influence the number of human and system

15 errors, correct?

16      A.  Yes, in an abstract way, I would agree with

17 that.  But that's a very broad, broad statement.

18      Q.  And it would be reasonable to expect,

19 therefore, that how much the company invests in all

20 those measures -- training, sampling, all those

21 measures -- will have effects not just on the number of

22 human errors and system errors but on the number of

23 human and system errors that can cause noncompliance?

24      MR. VELKEI:  Objection, vague, over broad.

25      THE COURT:  Did you understand the question?
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 1      THE WITNESS:  It's awfully broad.  No, because

 2 it --

 3      THE COURT:  Do you understand the question?

 4      THE WITNESS:  No.

 5      THE COURT:  All right.  Could you rephrase?

 6      MR. STRUMWASSER:   Q.  Let's just take training as

 7 an example.  Would you agree that training of claims

 8 handling staff, increasing the training of claims

 9 handling staff can be expected to reduce the number of

10 errors committed by that staff?

11      A.  Again, in a very abstract way, one would

12 probably expect that training would be helpful in

13 achieving compliance.

14          But you know, that's at a very high level.

15 Whether -- it's just a very broad question.  So that's

16 my answer at this point, without more specifics.

17      Q.  Decisions on how much training, for example,

18 to give staff, is necessarily going to be abstract as

19 opposed to concrete.  You don't know when you make a

20 training -- a decision to commit resources for training

21 which errors are going to be made, right -- are going

22 to be avoided, rather, correct?

23      MR. VELKEI:  Objection, argumentative.

24      THE COURT:  Overruled.

25          Did you understand the question?  Will reading
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 1 it back help?  All right.

 2          (Record read)

 3      THE WITNESS:  My answer is I don't know.  When you

 4 conduct training and plan training, you know, you're

 5 covering certain issues, you're covering certain

 6 procedures or topics, whether you're training market

 7 conduct examiners or you're training claims processors.

 8 So that's my experience with training.

 9          But do I know which errors it's going to

10 reduce?  I don't know.  You gear the training toward

11 the topics you are focusing on.

12      MR. STRUMWASSER:  Q.  And you should be focusing

13 on, among other things, statutory and regulatory

14 compliance, right?

15      A.  That's -- yes, in part.  That's a part of

16 claims processing.  But there is a lot more, you know,

17 that an insurance company may be considering as well.

18 Insurance is a highly regulated industry, but insurance

19 laws don't regulate each and every piece of an

20 insurance company's business.

21      Q.  Ms. Stead, would you agree that an insurer, a

22 licensee contemplating how to configure or modify a

23 quality assurance program, for example, that the

24 company maintains for claims, would take into

25 consideration whether or not the regulator will
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 1 tolerate a certain number of errors when it decides how

 2 much money to spend on the that quality assurance

 3 program?

 4      A.  No, I can't imagine that actually being a

 5 consideration when you're a -- a company's talking

 6 about budget for something.

 7          You know, the insurance companies, just as a

 8 general matter -- and this is both from my perspective

 9 in private practice and as a regulator.  They want to

10 do it right.

11          Many times, like PacifiCare, the standards

12 they impose for their own processing are stricter than

13 the minimum standards established in insurance law.  So

14 in my experience, I've never heard of and I don't -- I

15 can't even conceive of an insurance company saying,

16 "How many times can I violate the law before I get in

17 trouble?"  And that's going to drive how much money I

18 spend on compliance?  That doesn't make any sense to

19 me.

20      Q.  Hypothetical question for you.  Company A

21 operates in a state that has expressly said, "We're

22 going to follow the NAIC handbook with respect to

23 claims processing, and we're going to take no

24 regulatory action against any company for errors that

25 are less than 7 percent of the claims process."  Do you
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 1 have that assumption in mind?

 2      A.  Okay.

 3      Q.  Company B operates in a jurisdiction in which

 4 the Insurance Commissioner says, "We have no tolerance

 5 thresholds.  Every act is potentially subject to

 6 regulatory action and penalty."

 7          Would you think that the management of

 8 Company B, knowing that its regulator does not have a

 9 tolerance threshold, would implement more aggressive

10 and thorough quality assurance in those areas that can

11 produce regulatory violations?

12      A.  No, because I don't believe insurance

13 companies set their internal performance measures based

14 on what a regulator in a particular state may or may

15 not penalize for.

16          Many of these companies, like PacifiCare,

17 operate in multiple jurisdictions.  And what they

18 normally do, generally, they set their performance

19 thresholds to the strictest of the states' standards.

20          So for example if a state has 30 days to pay

21 and some other state has 20 days, it's not uncommon for

22 insurance companies to set everything for the 20.  So

23 they can be sure of compliance in all the states they

24 do business.

25      MR. STRUMWASSER:  This is a good place, your
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 1 Honor.

 2      THE COURT:  10:00 o'clock Monday morning.

 3          (Whereupon, the proceedings recessed

 4           at 12:11 o'clock p.m.)

 5
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 1 Monday, March 12, 2012              10:06 o'clock a.m.

 2                         ---o0o---

 3                   P R O C E E D I N G S

 4      THE COURT:  All right.  This is on the record.

 5 This is before the Insurance Commissioner of the State

 6 of California in the matter of PacifiCare Life and

 7 Health Insurance Company.  This is OAH Case

 8 No. 2009061395, Agency No. UPA, 2007-00004.

 9          Today's date is March 12th, 2012, and we're --

10 counsel are present.  Respondent is present in the

11 person of Ms. Knous.

12          And go ahead.

13      MR. STRUMWASSER:  Thank you, your Honor.

14                       SUSAN STEAD,

15          called as a witness by the Respondent,

16          having been previously duly sworn, was

17          examined and testified further as

18          hereinafter set forth:

19      CROSS-EXAMINATION BY MR. STRUMWASSER (resumed)

20      MR. STRUMWASSER:  Q.  Good morning, Ms. Stead.

21      A.  Good morning.

22      Q.  You've testified that the NAIC is a critical

23 resource for regulators, right?

24      A.  Yes.

25      Q.  And it's your opinion that regulators should
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 1 follow any NAIC guidelines and procedures such as those

 2 set forth in the NAIC market regulation handbook,

 3 right?

 4      A.  Yes.

 5      Q.  The NAIC is a private organization, correct?

 6      A.  Yes.

 7      Q.  And a voluntary organization for those

 8 organizations -- for those entities that participate,

 9 correct?

10      A.  Yes, and the participating organizations are

11 the commissioners of the 50 states, District of

12 Columbia, and the U.S. territories.

13      Q.  There's also active participation in the NAIC

14 by the insurance industry, correct?

15      A.  Yes, in a sense.  They're not members.  They

16 do certainly comment on various initiatives, whether it

17 be model legislation or some other change.  And some

18 members in the industry serve on certain special

19 committees.  But generally most of the committees are

20 simply insurance regulators.

21      Q.  You go to NAIC meetings still, right?

22      A.  I do.

23      Q.  Do you consider yourself an industry

24 representative when you go?

25      A.  No.
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 1      Q.  In addition to holding plenary meetings, the

 2 NAIC has a number of committees, task force, working

 3 groups and technical resource groups, right?

 4      A.  Yes, they have many.

 5      Q.  Those are the entities that generally work up

 6 the policies, regulations and model laws, correct?

 7      A.  Yes.

 8      Q.  Which then have to be approved by the full

 9 board of the commissioners, right?

10      A.  Model laws have to go through plenary

11 executive, and some other initiatives can stop at the

12 parent committee.  It just depends on what the

13 particular issue or initiative is.

14      Q.  Industry representatives serve on many of

15 those committees, don't they?

16      A.  Not on those committees.  They serve on a

17 couple of boards.  There's the Industry Liaison

18 Committee.

19      Q.  Right.  The NAIC Industry Liaison Committee is

20 a formal entity recognized by the NAIC, correct?

21      A.  Correct.

22      Q.  And it meets to discuss issues of interest to

23 the industry, correct?

24      A.  Yes.  It's a forum for the industry to bring

25 various kinds of issues to the attention of the
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 1 commissioners.

 2      Q.  Now, it is your belief that the California

 3 Insurance Code Section 733 requires CDI to follow the

 4 guidelines and procedures of the NAIC market regulation

 5 handbook, correct?

 6      A.  Yes.  That's the statute under which they call

 7 market conduct examinations, so, yes.

 8      Q.  I'm going to ask you some questions about 733,

 9 so let me just give you back your copy of -- on a loan

10 basis, of the Code.

11      THE COURT:  Do you need a minute to look at it?

12      THE WITNESS:  Just a quick minute.  Thank you.

13      THE COURT:  Yes.  I'm going to step out for one

14 second.  I'll be right back.

15          (Judge momentarily leaves courtroom

16           and returns)

17      THE COURT:  Ready?

18      MR. STRUMWASSER:  Q.  Ms. Stead, the Commissioner

19 shall observe the examiners handbook with respect to

20 what regulatory function?

21      A.  Under statute 733(f), in performing an

22 examination --

23      Q.  Right.

24      A.  -- the Commissioner is to observe the

25 guidelines in the handbook.
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 1      Q.  Can you identify anything in 733 that makes

 2 the NAIC handbook applicable to an enforcement

 3 proceeding brought pursuant to Sections 790.05 or

 4 790.035?

 5      A.  Do you mean with this hearing?

 6      Q.  For example.

 7      A.  No, 733(f) doesn't -- I don't read this as

 8 directing how an administrative hearing proceeds.

 9      Q.  So if the Department conducts an examination

10 of an insurer -- and let's assume for purposes of this

11 question that 733 says the Department's supposed to use

12 the market regulation handbook in doing that

13 examination, and it doesn't.  It departs from the

14 market regulation handbook in some way and finds a

15 violation that would be an unfair insurance practice

16 under 790.03.

17          Do you know of anything that would preclude

18 the Department from bringing an enforcement action with

19 respect to that violation?

20      MR. VELKEI:  Objection, vague.

21      THE COURT:  Overruled.

22      THE WITNESS:  Could you please read the question?

23      THE COURT:  Sure.

24          (Record read)

25      THE WITNESS:  No, there's nothing in 733 that I
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 1 see that would prevent an enforcement action.

 2          Now, the handbook not only provides guidelines

 3 and guidance for conducting an examination, it also

 4 contains guidelines that insurance departments should

 5 have, you know, standards for enforcement actions and

 6 resolving examinations.

 7      MR. STRUMWASSER:  Q.  So the handbook itself

 8 distinguishes between examinations and enforcement

 9 actions, right?

10      A.  I'm not sure what you mean by "distinguishes."

11 They are steps in the sort of overall process.  There's

12 the fact finding part of it, if you will.  Then there's

13 the decision about what you're going to do with it.  So

14 are they different -- are they distinct steps in a

15 process?  You may look at them that way, but I'm not

16 sure I would make that distinction the way you did.

17      Q.  You don't understand an enforcement action to

18 be part of a market conduct examination, do you?

19      A.  If you mean by "enforcement action" the filing

20 of charges -- let me back up a minute.

21          There is the examination process that you can

22 see a sort of distinct process and the reports written

23 with the findings.  Mechanically, that's separate than

24 drafting an order to show cause.  But the order to show

25 cause is still sort of a continuation of sort of the
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 1 whole review of the company, if you will.

 2      Q.  The market conduct examination ends with the

 3 adoption of the market conduct report, correct?

 4      A.  Yes and no.  I mean, the examination itself

 5 ends; the commissioners are back in their offices; the

 6 report's been adopted.  So that process is over.

 7          Now the Department has to decide what to do

 8 with the results of its findings in that process.

 9      Q.  Do you know of any California law that

10 requires the Department to observe the market

11 regulation handbook in the process of deciding whether

12 or not to bring charges, any California law?

13      A.  No.  I don't know of a law that says that.

14 No.

15      Q.  In fact, the California Department can bring

16 an enforcement action for violations that had nothing

17 to do with a market conduct exam but violations that

18 came about through, for example, consumer or provider

19 complaints, correct?

20      A.  Yes.  There are different ways insurance

21 departments can identify noncompliant conduct.

22      Q.  And an OSC or an accusation can issue even

23 where there has been no market conduct exam, correct?

24      A.  Yes, I believe that's the case.

25      Q.  733 does not make any mention of the NAIC
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 1 error tolerance standards, does it?

 2      A.  Well, yes, it incorporates the guidelines in

 3 the handbook, and those are in the handbook.

 4      Q.  There's nothing in 733 that refers to the

 5 error tolerance standards by name, is there?

 6      A.  No, nor are the other details in the handbook

 7 listed in the statute.

 8      Q.  Do you know when Section 733(f) was enacted?

 9      A.  I believe it was in 1992.

10      Q.  That's right.  Did you review the legislative

11 history of 733(f)?

12      A.  I don't recall.

13      Q.  Are you aware that Section 733(f) was proposed

14 by the California Department of Insurance?

15      A.  No.

16      Q.  So you don't recall reading anything in the

17 nature of a legislative document that says that the

18 Department of Insurance stated that their primary

19 purpose in proposing this legislation was to get the

20 California Department of Insurance accredited by the

21 NAIC for reciprocity purposes?  You don't recall

22 reading that?

23      A.  No, but if that's what happened, it would make

24 sense to me.

25      Q.  Do you recall reading Mr. Laucher's testimony
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 1 regarding 373?

 2      A.  Not specifically.

 3      Q.  Now, the NAIC implemented a process for

 4 financial accreditation in the early 1990s, correct?

 5      A.  Yes, it did.

 6      Q.  So at the time in 1992 when the California

 7 legislature was contemplating adoption of 733(f), there

 8 was a financial accreditation process in place,

 9 correct?

10      A.  Yes.  I don't remember when the exact -- when

11 the first accreditation was awarded, but it was

12 certainly in that -- around in that time frame.  That's

13 what was happening.

14      Q.  In fact, Ohio was the first accredited

15 program, wasn't it?

16      A.  I don't remember that.

17      Q.  1991, you were there at the time, right?

18      A.  I was there.  I remember the process.  The

19 date sounds about right.  I didn't know we were first.

20      Q.  And financial accreditation together with

21 well-coordinated state financial surveillance has been

22 a huge success, hasn't it?

23      A.  Many would agree with you.  Some won't.

24      Q.  Insurer solvency is an issue that necessarily

25 calls for monitoring companies' national not just their
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 1 state financial picture, correct?

 2      A.  I'm sorry, could you repeat that.

 3      Q.  Sure.  Monitoring insurer solvency, the

 4 solvency of admitted insurance companies, calls for

 5 monitoring of the companies' national financial

 6 picture, not just their state picture, right?

 7      A.  I'm not sure what you mean by "state picture."

 8      Q.  Well, for example, the standard measure of an

 9 insurer's capital under statutory accounting principles

10 is surplus, right?

11      A.  Policyholder surplus.

12      Q.  And policyholder surplus is a number, for

13 example, that is reported annually to the insurance

14 departments on a standardized form, correct?

15      A.  Yes,

16      Q.  And policyholder surplus is reported on a

17 national companywide basis, correct?

18      A.  Yes.  If you mean is it reported for the

19 company as a whole versus a surplus amount state by

20 state, you're correct.  It's reported for the company

21 as a whole.

22      Q.  So, for example, we have a number of

23 PacifiCare Life and Health Insurance Company annual

24 statements in this record, each of which contains an

25 entry for policyholder surplus.  That's not California
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 1 policyholder surplus.  That's PLHIC policyholder

 2 surplus across all its states, right?

 3      A.  Yes.  When you're looking at the solvency of a

 4 company, you're looking at the company as a whole.

 5      Q.  And that's important because, if a claim is

 6 made against a PacifiCare Life and Health Insurance

 7 Company policy by somebody in any state, it is a claim

 8 ultimately on the surplus of the whole company, right?

 9      A.  Yes, generally, yes.

10      Q.  And, so, if something goes wrong in California

11 and suddenly a -- an admitted insurer's capital is

12 seriously depleted, that has implications for its

13 ability to pay claims not just in California but other

14 states, right?

15      A.  Yes.  Any time an insurance company's surplus

16 is impaired, there could be implications in multiple

17 states -- and, then, speaking in very, very general

18 terms.

19      Q.  Well, under what circumstances would -- could

20 California surplus, for example, be compromised that

21 would not have comparable implications for every state

22 in which the company does business?

23      A.  As I said, the statement is generally true.

24 I'm not an accountant.  So while I've looked at

25 statutory accounting a little bit, I'm familiar within
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 1 the high level; I just couldn't give you any more

 2 detail than what I just gave you.

 3      Q.  If one state examines an insurer's financial

 4 condition, it would be looking at many of the same

 5 numbers that another state would look at when examining

 6 that same company, correct?

 7      A.  I'm not sure what you mean by "numbers."  Are

 8 you talking about the financial statements of the

 9 company?

10      Q.  And the underlying data.

11      A.  Yes, although there are sometimes some

12 state-specific issues that are looked at.

13      Q.  We have two measures of solvency in the record

14 that have been referred to.  One is the net writing

15 ratio, the ratio of net written premiums to surplus.

16 That's routinely calculated on a companywide basis, not

17 on a state basis, right?

18      A.  I don't know.  If that's one of the ratios, I

19 think it is, it's the IRIS ratios.  But you're getting

20 a little bit more technical accounting details for me.

21      Q.  Do you know whether the risk-based capital

22 calculations are done on a national companywide basis?

23      A.  I believe they're national.

24      Q.  And so if, for example, the California

25 Department were to examine -- were to conduct a
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 1 financial exam of PacifiCare Life and Health and the

 2 Oregon Department of Insurance were interested in

 3 PacifiCare Life and Health's financial condition, it

 4 would look at many of the same numbers that California

 5 looked at, correct?

 6      MR. VELKEI:  Objection, assumes facts not in

 7 evidence, relevance.  I don't think PLHIC has business

 8 outside of California, your Honor.  So all these

 9 contemplate situations where the licensee has business

10 in multiple states.  I don't think that's the case with

11 PLHIC.

12      MR. STRUMWASSER:  I thought it was.  But it's not

13 important.

14      Q.  Pick another state where PLHIC does business

15 in, Ms. Stead.

16      MR. VELKEI:  I think it's just California.  I

17 really do.

18      MR. STRUMWASSER:  Well, I think that's contrary

19 to --

20      MR. VELKEI:  PLHIC and PLAC.  PLAC is outside of

21 California; PLHIC is inside of California.

22      MR. STRUMWASSER:  Okay.  It's not PLHIC.  It's a

23 hypothetical company that does business in California

24 and Oregon.

25          If the California Department looks at the
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 1 financial condition of this company, and the Oregon

 2 Department that has this company in it wants to look at

 3 the financial condition of this same company, they will

 4 look at many of the same numbers, right?

 5      MR. VELKEI:  Objection, relevance.

 6      THE COURT:  What's the relevancy?

 7      MR. STRUMWASSER:  Contrasting financial and market

 8 conduct regulation, market conduct regulation doesn't

 9 make sense on a national basis, but solvency does.

10      THE COURT:  All right.  I'll allow it.

11      THE WITNESS:  Yes, one would hope that the

12 financial statements are the same.

13      MR. STRUMWASSER:  Q.  That's the reason why the

14 financial accreditation program was put together,

15 right, so that one state can rely on the financial

16 examination of another state, provided that the

17 examining state has been accredited, correct?

18      A.  No, I wouldn't agree that was the reason.

19 That has certainly been one of the outcomes of having

20 accreditation, that states have similar resources and

21 that one can rely on the other, and the domestic state

22 can kind of take the lead.

23          The real reason, in my opinion, for the

24 accreditation really was to preserve state regulation

25 and ward off federal intervention.
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 1      Q.  Now, there is no NAIC market accreditation

 2 process for market -- excuse me.  There is no NAIC

 3 market accreditation process today for market conduct

 4 regulation, right?

 5      A.  No, not yet.

 6      Q.  And there was none in 1992, correct?

 7      A.  Correct.

 8      Q.  And that is at least in part because of the

 9 substantial diversity in market conduct rules among the

10 states, right?

11      A.  No.  If you're asking me if that's why there

12 wasn't market conduct accreditation in 1992, if you

13 remember what was going on at the time, there were a

14 lot of insolvencies in the 1980s.  There was a report

15 by Representative Dingell on Michigan that really said

16 some negative things about insurance regulation.  And

17 the focus then, in responding to that was the financial

18 oversight of insurance companies.

19          So at the time, the primary focus was

20 financial solvency.  The discussions about market

21 conduct accreditation happened after that was already

22 in place and are continuing today.

23      MR. KENT:  Your Honor, just so the record's clear,

24 it's the PLHIC PPO business that's only in California.

25 There is some non-PPO business outside the state.
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 1      THE COURT:  Understand.  But it was for a

 2 different purpose, illustrative.

 3      MR. STRUMWASSER:  Q.  You would agree, would you

 4 not, that there is substantial diversity of market

 5 conduct rules among the states?

 6      A.  No.  But I need to explain that.  The laws are

 7 very similar from state to state, but there are some

 8 differences that have challenged regulators on the

 9 market conduct side to coordinate their efforts so

10 where one state may say, "Pay your claims in 30 working

11 days," the next one says, "Pay your claims in 30

12 calendar days."  So that can be a challenge.

13          But the overall types of laws and the types of

14 activities that are regulated, the overall expectations

15 are really not that different.

16      Q.  So, for example, every state has an unfair

17 trade practice law for insurance, right?

18      A.  Yes.  There may be one state that does not.

19      Q.  But what constitutes an unfair trade practice

20 will vary from state to state, will it not?

21      A.  Again, yes and no.  Some of the specifics may,

22 but the general language of those laws is the same,

23 whether it's claims or it's some kind of an

24 underwriting prohibition, like victims of domestic

25 abuse, those laws are real standard.  There are a lot
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 1 of those things that have been adopted as models by the

 2 NAIC that have been incorporated by the states.  So

 3 they're very, very similar.

 4      Q.  You would agree, would you not, that the

 5 Department of Insurance in California reads that the

 6 California Unfair Insurance Practices Act would be

 7 quite different from what you say is the prevailing

 8 reading of the Unfair Trade Practices Act as applied in

 9 other states, right?

10      A.  Are you referring to all of 790.03?

11      Q.  I'm referring to the parts of 790.03 that have

12 come up in this case.

13      MR. VELKEI:  Objection, vague, your Honor.

14      THE COURT:  Could you read the question back.

15          (Record read)

16      THE COURT:  I'll allow it.

17      THE WITNESS:  I'm not sure I understand it.

18      THE COURT:  Okay.

19      MR. STRUMWASSER:  Q.  For example, the Department

20 has applied the misrepresentation standard of (h)(1) in

21 a manner differently than you say the misrepresentation

22 standard in the Unfair Trade Practices Act is applied

23 or should be applied.  Correct?.

24      MR. VELKEI:  So just to clarify, we're talking

25 about the Department's interpretation in this case or
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 1 something more generally?

 2      MR. STRUMWASSER:  We can use this case as the

 3 indicator of the Department's position, yes.

 4      THE WITNESS:  With respect to what alleged

 5 violation?

 6      MR. STRUMWASSER:  Q.  Well, Let's say for example

 7 a few hundred thousand violations for EOBs and EOPs.

 8 You contend those are not misrepresentations under

 9 (h)(1) correct?

10      A.  Yes, that's correct.

11      Q.  You have a whole section in your report saying

12 that these are not 790.03 violations that the

13 Department has charged, correct?

14      A.  Yes.  And in large part because they're

15 under -- the violations that you're alleging are under

16 specific statutes that control the conduct.

17      Q.  If, in fact, the Department's view prevails in

18 this case, if the Judge and the Commissioner determine

19 that 790.03 does apply to the charges that have been

20 brought here, would you agree in that case California

21 law will differ significantly from market conduct law

22 prevailing in other states as you understand those

23 other states to enforce their laws?

24      A.  Yes and no.  The laws aren't all that

25 different.  And the types of conduct provided for in
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 1 the statutes on health insurance claims processing

 2 aren't all that different.

 3          What is -- what would be very different would

 4 be to ignore what is currently defined by state law as

 5 an unfair trade practice and to put things into there

 6 that haven't been deemed unfair trade practices either

 7 by the legislature or through the rulemaking process or

 8 in the process outlining 790.06.

 9      Q.  And by referring to "ignore what is currently

10 defined by state law as an unfair trade practice" you

11 mean to rule in favor of the Department as to the

12 applicability of 790.03 to the allegations in this

13 case.  That would, in your words, be very different,

14 correct?

15      A.  Yes.  The attempts to make things unfair trade

16 practices that are not defined in the Unfair Trade

17 Practice law as unfair trade practices would be

18 different from other states.

19      Q.  Now, you testified a week ago that insurance

20 departments -- sorry.  I think it was two weeks ago.

21          You testified two weeks ago that insurance

22 departments regulate generally the same types of

23 products rates.  Do you recall that testimony?

24      A.  Yes.

25      Q.  Isn't it true that insurance departments don't
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 1 even employ the same rating laws across the country?

 2      A.  Yes, that's correct.  The rating laws differ.

 3 My point in making that statement is that insurance

 4 rates for a lot of products are regulated by insurance

 5 departments.

 6      Q.  And in many states, insurance most -- strike

 7 that.

 8          In many states, many lines of insurance are

 9 not rate regulated, correct?

10      A.  No, I wouldn't say "many."  There are some

11 commercial lines where rates are not regulated.  There

12 are a few variations.  Most states will regulate

13 personal lines like auto and homeowners.  Health

14 insurance varies.  Individual rates products are often

15 regulated.  The rates for group may or may not be.

16 That's part of the issue these days.  So the answer is

17 there are some lines of business that are not

18 regulated.

19      Q.  In general, California does not regulate

20 health insurance rates, right?

21      A.  I believe that's true on the group side.  I'm

22 not sure about individual products.  And, actually, I

23 think the individual products may be regulated because

24 they've had a -- I think they are.

25      Q.  What is your definition of rate regulation?
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 1      A.  That the -- when an insurance department

 2 regulates a rate, that means they've either set some

 3 standards, they have approval process before the rate

 4 can be used, or they have the right to disapprove the

 5 rate sometime afterwards.

 6      Q.  In general, would you agree that there are at

 7 least three different forms of rate regulation -- prior

 8 approval, file and use, and open competition?

 9      A.  And actually there's a fourth, use and file.

10      Q.  And in prior approval, you have to file the

11 rate before you can use it, right?  And it has to be

12 approved by the Commissioner, correct?

13      A.  Yes, generally either has to be approved or a

14 sufficient period of time has to pass without

15 disapproval, and then it's deemed approved.

16      Q.  And in file and use, the company can file the

17 rate and start to use it immediately subject to review

18 by the Commissioner, right?

19      A.  Subject to some slight variations in

20 particular states, that's correct.

21      Q.  And use and file, the company can use as long

22 as it files a certain time after starting use, right?

23      A.  Right.

24      Q.  In open competition, the Commissioner cannot

25 regulate a rate, cannot find a rate to be excessive or
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 1 inadequate, except if there's insufficient competition

 2 in the market, right?

 3      A.  Yes, in some states I'm familiar with that

 4 have that, there has to be some determination by the

 5 Commissioner as to some issue in the market.

 6      Q.  Are you aware that California used to be an

 7 open competition state with regard to all property

 8 casualty?

 9      MR. VELKEI:  Relevance?

10      THE COURT:  What is the relevancy?  You said "used

11 to"?

12      MR. STRUMWASSER:  Yes.

13      THE COURT:  What's the relevancy?

14      MR. STRUMWASSER:  The fact that the state has

15 changed it, and there is diversity even within a given

16 state as to its practice of regulating.

17      THE COURT:  I'm going to sustain the objection.

18      MR. STRUMWASSER:  Q.  Does Ohio regulate auto

19 insurance rates?

20      MR. VELKEI:  Same objection, relevance.

21      THE COURT:  I'll allow it.

22      THE WITNESS:  Yes.

23      MR. STRUMWASSER:  Q.  And would you agree that

24 states have different levels of fair underwriting and

25 claims handling enforcement?
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 1      A.  I'm sorry.  I'm not sure what you mean by

 2 "different levels of enforcement."

 3      Q.  Well, for example, comparing state to state,

 4 different states will have different remedies available

 5 for detected violations of claim handling statutes,

 6 correct?

 7      A.  Yes.  If you're asking me whether the

 8 potential sanction and remedies may vary from state to

 9 state, I mean, yes.

10      Q.  And the procedures may vary from state to

11 state, right, procedures from obtaining both sanctions

12 and remedies?

13      A.  No, I wouldn't say they differ materially.  I

14 mean, you -- states will either resolve something by a

15 settlement or there will be some type of a formal

16 administrative process.

17          I mean, as far as I know, every state has an

18 Administrative Procedures Act.  And they have certain

19 notice, requirements, opportunity for hearing.  So

20 those processes are generally the same.

21      Q.  Certain states have certain sanctions that can

22 be administered by the agency; others require judicial

23 action, correct?

24      A.  I'm not aware of any state that has to go

25 right to a court to impose administrative remedies of
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 1 some type.

 2      Q.  How about for penalties?

 3      A.  Also for -- same answer, if you're talking

 4 about monetary penalties.  We've discussed the Ohio

 5 one, but I'm not aware of -- Ohio you would have to, if

 6 you're going to go to administrative hearing on unfair

 7 trade practices.  So there may be others with that same

 8 statutory scheme.  I'm not sure.

 9      Q.  What's the National Conference of Insurance

10 Legislators?

11      A.  It is a body of state legislators that meet

12 three or four times a year on insurance-related issues.

13      Q.  The NCOIL has adopted a model market

14 regulation law, hasn't it?

15      A.  Yes, it has.

16      Q.  Some states have adopted it, right?

17      A.  A couple -- yes, a couple have adopted it.

18      Q.  California has not, right?

19      A.  No, California and most states have not

20 adopted it.

21      Q.  There's also an Interstate Insurance Product

22 Regulation Compact, right?

23      A.  Yes.

24      Q.  And that was adopted specifically for the

25 purpose of promoting uniformity of national product
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 1 standards across states, right?

 2      A.  Yes, for life and annuities, and I think

 3 long-term care has been added.

 4      Q.  Most states have signed on to that interstate

 5 compact, haven't they?

 6      A.  Yes, a majority.  I don't know the number.

 7 Seems to me the last time I heard it was in the high

 8 30s, but I'm not certain what the current number is.

 9      Q.  California has not, correct?

10      A.  I don't know.

11      Q.  So in 1999 -- excuse me, 1992, there was no

12 accreditation program in effect for market conduct

13 examination, right?

14      A.  Correct.

15      Q.  And there was not a proposed accreditation

16 program that had been adopted by the NAIC, correct?

17      A.  No, not for market conduct.

18      Q.  And if one is going to be adopted, a market

19 conduct accreditation program is going to be adopted by

20 the NAIC, then each state including California will get

21 to decide whether to seek accreditation, correct?

22      A.  I don't know.  And I say that only because

23 there's a lot of work still to be done on that

24 proposal.  So I don't know.

25          If it works like the financial accreditation
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 1 process, then the state would have -- could make that

 2 decision.  If they choose not to be accredited, there

 3 are usually consequences.  If they choose to be

 4 accredited there are usually some benefits.

 5      Q.  Do you know any way that the NAIC could adopt

 6 a market conduct accreditation program that would be

 7 binding on a state without its affirmative assent?

 8      A.  No.  That's why there are usually benefits and

 9 consequences.

10      Q.  If California does -- if such a model code is

11 proposed and if California does in fact choose to seek

12 accreditation, it will do so by enactment of another

13 statute, correct?

14      A.  My answer is no.  And I say that because I'm

15 not certain how that will turn out.  And it depends on

16 what the elements of the accreditation process and plan

17 are and whether what's currently in state law would be

18 sufficient.  I just don't know.

19      Q.  Are you aware this CDI has always interpreted

20 733(f) as relating to financial examination, not market

21 conduct?

22      MR. VELKEI:  Just -- assumes facts not in

23 evidence.

24      THE COURT:  Overruled.

25      THE WITNESS:  No.  And that doesn't make sense to
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 1 me when I look at that statute and the authority that

 2 the Department cites in the beginning of its

 3 examination reports as its authority for calling an

 4 examination.

 5          So it doesn't make any sense to me that they

 6 could use that statute for authority purposes and

 7 ignore (f) when, at the time that (f) was enacted, in

 8 1992, the examiner's handbook had two parts to it, the

 9 financial part and the market conduct part.  So it was

10 one book at the time.

11      MR. STRUMWASSER:  Q.  So I understand your

12 testimony to be that it doesn't make sense to view

13 733(f) as only applying to financial.  But my question

14 was are you aware that the Department has always

15 interpreted 733(f) as applying only to financial

16 examination?

17      MR. VELKEI:  Asked and answered.  She said no,

18 your Honor.

19      THE COURT:  Is that correct, "no"?

20      THE WITNESS:  That's correct.

21      THE COURT:  Fine.

22      MR. STRUMWASSER:  Q.  And you did not -- you don't

23 recall having read Mr. Laucher's testimony on that

24 question, correct?

25      A.  No, not specifically.  I read his testimony.
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 1 If you want to show me something, I'd be happy to look

 2 at it.

 3      Q.  Well, I -- you don't recall his addressing the

 4 question of 733(f)'s applicability to financial only,

 5 correct?  You don't recall that?

 6      A.  No.  I recall discussion about it, but I don't

 7 remember what he said.

 8      Q.  Now, there have been changes to the NAIC

 9 market conduct examiner's handbook, correct?

10      A.  Over time, yes.

11      Q.  You agree, do you not, that when conducting an

12 examination, it is appropriate to use the standards

13 that were in the version of the NAIC market conduct

14 examiners handbook that was in effect at the time the

15 claims were processed, correct?

16      A.  I mean, yes, generally.  You have that book --

17 you would have that book.  The only other books you

18 would have would be the earlier versions.

19      Q.  Right.  And if there has been a material

20 change between the time that a claim was processed or a

21 body of claims were processed and the time when some

22 regulatory action is being taken, the applicable

23 version of the NAIC handbook, in your view, would be

24 the version in effect when the claims were processed,

25 correct?
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 1      A.  If by "applicable" you mean what would the

 2 examiners have at the time of the examination, they

 3 would have the book that was in existence at the time.

 4          And I have to tell you that, whatever you see

 5 in the book today, there's already been discussions

 6 about what's changing and how things evolve.  What

 7 happens is that things kind of develop and improve and

 8 eventually gets recodified into the next version of the

 9 book.

10          So when you see a change from one edition to

11 the next one, it's not like it's an earth shattering

12 change that is something brand-new.  Whatever those

13 changes are have been not only discussed but also

14 performed by regulators and is simply now put into

15 print.

16      Q.  Okay.  So, hypothetical:  Company processes

17 claims in 2007.  Under the version in print of the NAIC

18 handbook in 2007, the noncompliance rate is found by

19 the Department to be such that it appears to be a

20 general business practice to not comply.  Are you with

21 me?

22      A.  Yes.

23      Q.  And there's talk in 2007, "Maybe we should

24 amend the NAIC handbook to make it more lenient," but

25 no change has been made.  Are you still with me?
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 1      A.  Okay.

 2      Q.  In 2008, the NAIC puts out a revised version

 3 of the handbook in which it redefines the tolerance

 4 level for what constitutes an unfair business

 5 practice -- excuse me, a general business practice.

 6 Are you with me?  I kind of mixed that up.  Let me do

 7 it again.

 8          2008, NAIC publishes a new edition, and the

 9 new edition redefines what constitutes a general

10 business practice on a percentage basis.  And now,

11 unlike before, the compliance rate observed in that

12 company's 2007 exam no longer constitutes -- is no

13 longer presumed to be a general business practice.  Do

14 you have that assumption?

15      A.  Okay.

16      Q.  And now in 2009 the Commissioner wants to

17 bring an action.  Which version of the NAIC handbook

18 should the Commissioner use in the 2009 prosecution?

19      A.  In 2009, when you're looking at what you're

20 going to do with this case, it would be perfectly

21 reasonable to look at the 2009 version.

22      Q.  That's not what you do in Ohio, is it?

23      A.  No.  When I was -- I'm not sure what you're

24 asking me because when I was there, we used the current

25 book because that's the book that was there.  And we
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 1 usually wrapped up the cases in the same amount of

 2 time.

 3      Q.  Do you have your copy of Exhibit 1199, Ohio

 4 Revised Code Section 3901.3812?

 5      A.  Okay.

 6      Q.  Subsection A, addresses the question of

 7 whether the examination results indicate the existence

 8 of a series of violations that, taken together,

 9 constitute a consistent pattern or practice of

10 violating 3811, right?

11      A.  Yes.

12      Q.  And the last sentence of that Subsection A

13 says, "In making a finding under this division, the

14 superintendent shall apply the error tolerance

15 standards for claims processing contained in the market

16 conduct examiner's handbook issued by the National

17 Association of Insurance Commissioners in effect at the

18 time the claims were processed."  Do you see that?

19      A.  Yes.

20      Q.  Did Ohio abide by this -- did the Ohio

21 Department abide by this statute when it was

22 considering the results of a market conduct

23 examination?

24      A.  Yes, because those standards, 7 percent and 10

25 percent, haven't changed.  Those have been around for a
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 1 long, long time.

 2      Q.  Is it your testimony that the regulatory

 3 effects and significance of the 7 and 10 percent

 4 standard have not changed?

 5      A.  Yes.  The more recent handbook has clarified

 6 what states have been doing for years, which is

 7 applying those percentages to draw an inference that

 8 some noncompliance occurs so frequently as to be a

 9 general business practice or that it's happened so

10 rarely that, despite some errors, it's still within

11 those tolerance levels, and it would not be deemed in

12 those cases to be a general business practice to engage

13 in noncompliant behavior.

14      MR. STRUMWASSER:  Your Honor, this is a convenient

15 time to take a break.

16      THE COURT:  Okay.

17          (Recess taken from 10:56 to 11:17)

18      THE COURT:  All right.  Go back on the record.

19      MR. STRUMWASSER:  Q.  Thank you, your Honor.

20          Ms. Stead, would you turn to Page 8 of your

21 report, please, second full paragraph that starts, "In

22 assessing."  Do you see that?

23      A.  Yes.

24      Q.  You cite the market regulation handbook and

25 say that, "States are strongly encouraged to use the
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 1 handbook's benchmark error rate (7 percent for claims,

 2 10 percent for non-claim act) to determine whether a

 3 violation of the state's unfair claim and trade

 4 practices act has occurred," right?  That's your

 5 statement, right?

 6      A.  Yes.

 7      Q.  And you say that it describes a -- the

 8 benchmark error rate is a threshold used to establish

 9 the legal presumption of a general business practice,

10 correct?

11      A.  Yes.

12      Q.  And your support for that proposition is the

13 2011 edition, correct?

14      A.  Yes.

15      Q.  Chapter 14, Section D, correct?

16      A.  Yes.

17      MR. STRUMWASSER:  Your Honor, I'm going to show

18 the witness a copy of 5648 in evidence, which is

19 Section 14.D, the 2011 handbook.

20      THE WITNESS:  Okay.

21      MR. STRUMWASSER:  Q.  This is the section of the

22 2011 handbook that you are referring to, correct?

23      A.  Yes, although I'm not certain whether there's

24 another section or not.  I'd have to look at the

25 handbook.  But this is one section.
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 1      Q.  This is the section you cite in your report,

 2 isn't it?

 3      A.  With respect to the unfair claims -- unfair

 4 practices act, yes.

 5      Q.  You go on in your report on Page 8 to say,

 6 "These benchmarks are not just used for sampling

 7 purposes.  If noncompliance falls within the tolerance

 8 thresholds described above, a regulator can take

 9 comfort that the noncompliance does not rise to the

10 level of a general business practice."  You would

11 agree, would you not.  That the passage that you're

12 referring to appears in a chapter entitled "Sampling"?

13      A.  Yes.

14      Q.  Now, you've seen the 2007 edition of the

15 handbook, haven't you?

16      A.  Yes.

17      Q.  And do you recall what changes were made

18 between 2007 and 2011 editions in 14.D?

19      A.  Specifically, no.  There are always a variety

20 of editions and clarifications and things that are in

21 every edition of the book.

22      MR. STRUMWASSER:  Your Honor, I'm going show the

23 witness 876 in evidence, which is Chapter 14 from the

24 2007 edition.

25      THE WITNESS:  Did you want me to read the whole
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 1 thing, or --

 2      MR. STRUMWASSER:  No.  We're going go through it.

 3 So why don't -- unless you wish to do so, I propose

 4 that we just jump.  And if there's any point that you'd

 5 like to pause and look elsewhere, we'll just take the

 6 time.

 7      THE WITNESS:  Okay.

 8      MR. STRUMWASSER:  Q.  So for the 2007 edition, the

 9 discussion -- 14.D starts on Page 180, correct?

10      A.  Yes.

11      Q.  And the opening line of 14.D is, "The sampling

12 method used must be subject to the following

13 standards," correct?

14      A.  Yes.

15      Q.  And then Item 1 is "Preselection and

16 Statistical Bias," which I trust you would agree is a

17 sampling issue?

18      A.  Yes.

19      Q.  Item 2 is "Confidence Level."  I trust you

20 would agree that is a statistical or sampling issue,

21 right?

22      A.  Yes.

23      Q.  Although it is -- it does have to do with how

24 one would look at the results and determine statistical

25 significance, right?
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 1      A.  I don't know.  I mean, it's a statistical

 2 issue --

 3      Q.  And now let's look at -- I'm sorry.

 4      A.  -- as to how you can rely on the findings.

 5      Q.  I apologize.  I looked away.

 6          Let's look at Item 3, "Tolerance Level."  And

 7 tolerance level appears on 182 of the '07 edition and

 8 179 of the 2011 edition.  And the first sentence,

 9 again, says in both, "The tolerance level represents

10 the critical threshold used in the initial acceptance

11 sample to determine whether a process requires

12 additional investigation."  Do you see that?

13      A.  Yes.

14      Q.  Let's stick for a moment with the 2011

15 edition, 5648.  "Tolerance Level" in 5648 is four

16 paragraphs long, right?

17      A.  Yes.

18      Q.  In the 2007 edition, "Tolerance Level" is one

19 paragraph, right?

20      A.  Yes.

21      Q.  Okay.  So actually, let's go to the 2007

22 edition for a second.  I read the first sentence, and

23 then the second sentence is also the same, "If the

24 results of an initial sample cannot competently rule

25 out the possibility that the true processing error rate
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 1 is above the tolerance level, a second sample of

 2 sufficient size to estimate the actual rate processing

 3 errors should be taken."  And that sentence is common

 4 to the '07 and '11 editions, right?

 5      A.  Yes.

 6      Q.  Then in the '07 edition, we have the following

 7 statements, "The tolerance level is thus used to

 8 provide parameters for a mathematical construction.

 9 This expression of tolerance has little to do with the

10 real tolerance that a jurisdiction may have for error."

11 Do you see that?

12      A.  Yes.

13      Q.  Those two sentences are gone from the '11

14 edition -- I'm sorry.

15          Those two sentences remain in the '11 edition.

16 And then the next sentence in '07 is, "for instance,

17 the tolerance for deliberate violations of certain

18 statutes may effectively be zero."  Do you see that?

19      A.  Yes.

20      Q.  That sentence is gone from '11, right?

21      A.  That sentence is gone.  I'm not sure the idea

22 is gone.

23      Q.  Then a couple sentences later in the '07

24 edition, you see the sentence, "The use of the 10

25 percent and 7 percent tolerance levels does not signify
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 1 that the regulator is tolerant of that level of error."

 2 Do you see that?

 3      A.  Yes.

 4      Q.  That sentence is gone from the 2011 edition,

 5 isn't it?

 6      A.  That sentence and that place in the paragraph

 7 is gone.  Whether that sentiment is really gone, we'd

 8 need to go through all of the 2011 version.

 9      Q.  Let's look at the 2011 version, Page 180, top

10 of the page.  We have the third sentence, "From a

11 regulatory compliance" -- I'm sorry.  Let's put this in

12 context.

13          We have the two sentences I read before, "The

14 tolerance level is thus used to provide parameters for

15 a mathematical construct.  This expression of tolerance

16 has a little do with the real tolerance a jurisdiction

17 may have."

18          Then we have the sentence, "From a regulatory

19 compliance standpoint, however, the tolerance level

20 utilized can have an additional meaning beyond its use

21 as an indicator of the size of sample needed to

22 establish an error rate with sufficient confidence

23 level.  Under the NAIC's Unfair Trade Practices Act and

24 Unfair Claims Settlement Practices Act, one standard

25 for establishing a violation of these laws is that a
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 1 company commit a practice with such frequency as to

 2 indicate a general business practice.  Many states have

 3 included this general business practice standard or a

 4 similar standard involving frequency when enacting one

 5 or both of these models."

 6          All of that text does not appear in the 2007

 7 edition, correct?

 8      A.  That's correct.  This is one of the

 9 clarifications I was explaining earlier.

10      Q.  And then the next paragraph begins,

11 "Historically, a benchmark error rate of 7 percent has

12 been established for auditing claim practices and 10

13 percent for other trade practices.  Error rates

14 exceeding these benchmarks are presumed to indicate a

15 general business practice contrary to these laws."

16          Those two sentences are new to the 2011

17 edition, correct?

18      A.  Yes, in terms that those sentences did not

19 appear verbatim in the 2007 book.  But this, as you can

20 see by the words "historically," this is what

21 regulators have been doing.  This newer version of the

22 book simply clarifies that.

23      Q.  So are you saying that, in 2007, if a

24 regulator did not declare 7 percent to be the

25 applicable error tolerance threshold, that regulator
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 1 would not be observing the NAIC handbook?

 2      A.  Yes.  Those percentages have been used for

 3 many, many years.  And it's a way of establishing

 4 whether noncompliant behavior is really the company's

 5 way of doing business.

 6          So this is not new.  The language you were

 7 just reading is -- simply clarifies what has been

 8 practiced in the states for a long time.

 9      Q.  I understand your testimony about what

10 constitutes a practice, what the practice has been.  My

11 question to you is what does the 2007 manual require?

12 Is there anything in the 2007 manual, Chapter 14,

13 Section D that you have cited, from which you can

14 conclude that the manual requires regulators to use a 7

15 percent error tolerance threshold for determining a

16 general business practice in 2007?

17      A.  First, I'd need to look at the whole chapter.

18 And second, you can't look at just the sampling

19 chapter.  There are provisions in the beginning of the

20 handbook that talk about market conduct examinations,

21 and the focus is on general business practices, not

22 on -- I think the term is "random errors."

23          And regulators have used those thresholds of 7

24 percent and 10 percent for a long time in helping them

25 to identify whether something is actually a general
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 1 business practice or not.

 2          And it goes way -- it goes beyond sampling

 3 because, if you think about it, there is a 7 percent

 4 error tolerance that's been around for years for claims

 5 handling types of violations.  And there's been a 10

 6 percent error tolerance for other types of non-claims

 7 practices.

 8          So if it was simply a matter of statistical

 9 significance, you would expect that that would be the

10 same number.  Yet regulators for years have had two

11 separate percentages.  They're okay with 7 percent for

12 claims and 10 percent for other.

13          And as that other sentence you mentioned, no

14 one is saying that violations are okay.  The question

15 is whether you're going penalize a company for a

16 certain number of errors, what the book calls random

17 errors, as opposed to if you find that the company

18 business practice is to violate a particular law, then

19 you may want to penalize it.  And that's what you're

20 applying the 7 percent for claims and 10 percent for

21 non-claims.

22      Q.  My question was, where in Chapter 14

23 Subsection D do you find that requirement for

24 determining a general business practice?

25          May I take your answer to mean that there is
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 1 nothing in Subsection D itself that does so?

 2      A.  I'd want to look at the chapter, and I also

 3 want to look at the other chapters in the handbook

 4 because you need to read those together.

 5      Q.  Ms. Stead, you said in your prior answer:

 6                         "There are provisions

 7                    in the hand- -- beginning of

 8                    the handbook that talk about

 9                    market conduct examinations

10                    and the focus is on general

11                    business practices."

12          Do you remember saying that a moment ago?

13      A.  Yes.

14      Q.  Isn't it true that the market conduct handbook

15 in 2011 specifically takes note that many states don't

16 require a general business practice?

17      A.  I don't know.  If you want to show me

18 something, I'm happy to look at it.

19      Q.  How about in 14.D, Page 180, third full

20 paragraph, "On the other hand, many other state laws

21 are not dependent on the frequency of commission of an

22 act in order to constitute a violation of law.  Each

23 instance of commission of the act constitutes a

24 separate and distinct violation."

25          Do you see that?
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 1      A.  I'm sorry.  Which version was that in?

 2      Q.  In the 2011 version, Page 180, which is the

 3 second page of the exhibit.

 4      MR. VELKEI:  Your Honor, if the witness could just

 5 have a minute to look at that paragraph.

 6      THE COURT:  Yes.

 7      THE WITNESS:  I'm sorry, second page?

 8      MR. STRUMWASSER:  Page 3.  I'm sorry.  Page 3.

 9      MR. VELKEI:  It's Page 180 of the exhibit.

10      MR. STRUMWASSER:  Q.  It turns out to be the

11 second page if you have printed on two sides.  It's

12 Page 180.

13      A.  Was it the second paragraph you're quoting

14 from?

15      Q.  Third paragraph, first sentence, "On the other

16 hand, many other state laws are not dependant upon the

17 frequency of the commission of an act in order to

18 constitute a violation of law.  Each instance of a

19 commission of the act constitutes a separate and

20 distinct violation."

21          So you would agree, would you not, that the

22 2011 handbook recognizes that determination of a

23 general business practice may not for some states be a

24 central determination for enforcement, right?

25      A.  Yes, that this sentence recognizes that.  And
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 1 for example, despite the 7 percent and 10 percent

 2 tolerances for claims and non-claims, regulators have

 3 generally and for years imposed zero tolerance when it

 4 comes to agent licensing.

 5          So if an insurance company is using unlicensed

 6 agents, they don't apply the 7 and 10 percent.  They

 7 use zero.  So there are some exceptions like that.  But

 8 the general practice, particularly with claims

 9 handling, is to apply those tolerances.

10      Q.  Would you agree that an insurer can use an

11 unlicensed agent by accident, through human error?

12      A.  Could they?  I suppose it's possible, but

13 that's a little bit difficult.  A lot of states have

14 laws requiring the insurance company to verify

15 licensing of the individual before appointing them or

16 retaining them.  So I would find that to be unlikely.

17 It usually comes up in a completely different context,

18 like call centers, where people are unlicensed and may

19 be on the phone doing something that crosses into

20 soliciting insurance.

21      Q.  The statutorily required verification is a

22 human process typically, right?

23      A.  Yes.  Verifying the licensure of the person is

24 often required.  And that's for individuals that the

25 company is going to hire to sell insurance for them.
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 1      Q.  And the verification is a human process, isn't

 2 it?

 3      A.  Actually, no.  It's pretty automatic these

 4 days through the NAIC's database.

 5      Q.  Somebody has to enter information and get it

 6 out and look at it, right?

 7      A.  Yes.

 8      Q.  Let's go back to the 2011 version,

 9 Exhibit 5648.  You testify that, "If noncompliance

10 falls within the tolerance thresholds described above,

11 the regulator can take comfort that the noncompliance

12 does not rise to the level of a general business

13 practice," correct?  That's your testimony?

14      A.  Yes.

15      Q.  And am I correct that the language in 14.D to

16 which you are referring is that second paragraph of

17 Page 180, "Historically, a benchmark error rate of 7

18 percent has been established for auditing claim

19 practices and 10 percent for other trade practices.

20 Error rates exceeding these benchmarks are presumed to

21 indicate a general business contrary to these laws"?

22      A.  Yes.

23      Q.  So the handbook, 2011 handbook, says

24 essentially, if an error rate is greater than 7 percent

25 then there is a legal presumption of general business
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 1 practice, correct?

 2      A.  Yes, for claims.

 3      Q.  Yes, for claims?

 4      A.  Non-claims would be a different rate.

 5      Q.  Right.

 6      A.  But yes, for claims, that would be a

 7 sufficient level of noncompliance that the regulator

 8 would either presume or infer that there is a general

 9 business practice of not being compliant.

10      Q.  Right.  So for claims, an error rate of 7

11 percent creates a presumption that there is a general

12 business practice, correct?

13      A.  Yes.  I mean, it doesn't end the inquiry for

14 the regulator in its determination of what to do with

15 the case.  But at that point now you, as a regulator,

16 think, "Okay.  This is happening enough now.  Whatever

17 they're doing is -- appears to be a business practice

18 of not complying with whatever that particular law

19 might be."

20      Q.  And you are interpreting this language to mean

21 if error rate is not greater than 7 percent, then there

22 is not a general business practice, correct?

23      A.  Yes, and that's how I've applied it.

24      Q.  Have you ever heard of the logical fallacy

25 of -- called denying the antecedent?
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 1      A.  I don't recall.

 2      Q.  In the logical proposition of syllogism, if A,

 3 then B, A therefore B, you've seen that syllogism,

 4 right?

 5      A.  Okay.

 6      Q.  If A then B, you are not allowed to say not A,

 7 therefore not B.  That would be a logical error, right?

 8      A.  I don't know.

 9      Q.  If A is, if an animal is a dog, B, then it has

10 four legs.  Tabby is not a dog, therefore Tabby does

11 not have four legs.  That would be a logical error,

12 correct?

13      A.  I think I took logic in college, but I don't

14 know.  I mean, what if its leg was amputated?

15      Q.  Would you agree, Ms. Stead, that the

16 statement, "An error rate of 7 percent gives rise to a

17 presumption of a general business practice," does not

18 as a matter of logic mean that an error rate below 7

19 percent does not give rise to a presumption of general

20 business practice?

21      MR. VELKEI:  Argumentative.

22      THE COURT:  I'll allow it.

23      THE WITNESS:  May I have that read back.

24      THE COURT:  Sure.

25          (Record read)
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 1      THE WITNESS:  I don't think I can answer that.

 2          So if the tolerance level is less than 7

 3 percent, its claims, the assumption the Department is

 4 going to -- regulator is going to make is that there is

 5 a business practice, and it's one of compliant

 6 behavior.

 7      MR. STRUMWASSER:  Q.  Now, it's your testimony, is

 8 it not, that regulators can accept even higher

 9 percentages of noncompliance without taking enforcement

10 action, correct?

11      A.  Yes.

12      Q.  So it's your testimony that a regulator is

13 free to deviate from the NAIC handbook in terms of

14 tolerating a higher level of noncompliance than 7

15 percent, right?

16      A.  I mean yes, generally, but let me explain.

17 That may be deemed to be a general business practice

18 that's noncompliant.

19          When you say "enforcement action," you know, I

20 read that as many different things.  It could be a

21 settlement where the sanction, if you will, is

22 corrective action.  In other words, "Go back and pay

23 those claims and change your procedures."  The

24 regulator may decide that's sufficient, even though

25 there's the general business practice of noncompliance,
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 1 and may not need to impose monetary penalties.

 2          So there are -- you know, as I think I've said

 3 on other days, when you're at the end of an examination

 4 or investigation of some type, there are a lot of

 5 considerations in cases that can be a little bit

 6 different.  And you have to take those things into

 7 account in determining what's the appropriate

 8 circumstances.

 9      Q.  So you could have a situation in which the

10 error rate is 20 percent, and the regulator would be at

11 liberty to conclude that that was not a general

12 business practice, right?

13      A.  No.  I'm sorry.  That's not what I meant to

14 say.

15          I meant to say that there's still discretion

16 in what to do and how to resolve the matter.  But at 80

17 percent, or 20 percent noncompliance, the presumption

18 is that's a business practice that's not compliant with

19 that particular state law.

20      Q.  Would you agree that the regulator could look

21 at that particular 20 percent noncompliance rate and

22 say, "Oh, you know, in context, I see some other facts

23 here.  This wasn't a general business practice"?

24      A.  You know, it's possible.  There's this

25 presumption that it's a business practice or not.  But
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 1 in my experience, you would conclude that there was a

 2 general business practice and then the next step is

 3 figure out what you as a regulator want the outcome to

 4 be.

 5      Q.  When you point out it's a presumption, that is

 6 a presumption that is susceptible to being refuted,

 7 right?

 8      A.  Yes.  For example, if the insurance company

 9 provided some additional information that suggested

10 whatever the finding was either wasn't complete or

11 wasn't based on complete information or something like

12 that, you may rebut that presumption.

13      Q.  It's not a conclusive presumption of general

14 business practice over 7 percent, correct?

15      A.  I suppose the answer is no -- no.  But what

16 the regulators have done over time is, in market

17 conducts in general, the focus is on general business

18 practices and not isolated or inadvertent or random

19 errors that occur.

20          And the development of the 7 percent and the

21 10 percent error tolerances has become a way, over

22 time, that regulators -- it's a tool for regulators to

23 use to help them identify when something occurs with

24 such frequency as to indicate a general business

25 practice.  So that's what it's become.
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 1      Q.  So you read the NAIC handbook as also having a

 2 presumption that under 7 percent is not a general

 3 business practice, correct?

 4      A.  I think I said -- no.  I think I said before,

 5 there is a general business practice.  It's a question

 6 of whether the general business practice with respect

 7 to the law that you're testing against is one that's

 8 compliant and one that's not.

 9          So if the error rate is 3 percent, I will

10 conclude that there is a general business practice and

11 it's one of being compliant with that particular law.

12      Q.  If it's over 7 percent, there's a presumption

13 that the -- there is a -- there is a general business

14 practice of noncompliance, correct, over 7 percent?

15      A.  For claims, yes.  Only for claims.

16      Q.  Yes, claims.  And I'm asking, for claims, if

17 it's under 7 percent, is there a general business -- a

18 presumption that the general business practice is

19 compliant?

20      MR. VELKEI:  Asked and answered.

21      THE COURT:  Well, not exactly that way.

22          But my understanding is you would say "yes"?

23      THE WITNESS:  Yes.

24      THE COURT:  All right.

25      MR. STRUMWASSER:  Q.  Ms. Stead, is that
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 1 presumption that there is a compliant general business

 2 practice a conclusive presumption under the handbook?

 3      A.  I'm not sure I know how you -- what you mean

 4 in that question when you say "conclusive."

 5      Q.  Let's do this.  Claims -- you do a sample,

 6 claims sample.  And you find an error rate of 11

 7 percent.  And as I understand your testimony, you would

 8 then say that there is a presumption that the business

 9 practice is noncompliant but that that presumption can

10 be overcome by additional evidence, correct?

11      A.  Yes.  That would be my presumption.  And as I

12 said before, I suppose it's possible that there could

13 be additional information that would change those --

14 that conclusion.

15      Q.  And now I'm saying you do the test, a sample

16 of claims, and the error rate in the sample is 3

17 percent.  Are you with me?

18      A.  Yes.

19      Q.  So I understand you to be saying that you

20 would adopt a presumption that the general business

21 practice is compliant; is that correct?

22      A.  Yes.

23      Q.  My question is, is that a rebuttable

24 presumption that can be overcome, or are you, as you

25 read the manual, forced to say, "Game over.  I'm moving
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 1 on"?

 2      A.  You know, I -- I'd have to think about that.

 3 That's not something you run into because, if you've

 4 done your examination properly, and your -- as a

 5 regulator and your results were credible and you're

 6 comfortable with the population you pulled from and the

 7 sampling -- assuming you're doing it that way -- you

 8 should be pretty confident in those results.

 9          So I don't know why, as a regulator, I would

10 ever try to say, "Was it really 3 percent or 2

11 percent?"  I mean, I would stop at that point.

12          And I don't know what incentive the company

13 would have, of course, to tell me that it should be

14 worse than 3 percent.  So I've really not run into that

15 because, when you do your examination properly and

16 you're confident in the results, they are what they

17 are, and I don't know why you would reopen it.

18      THE COURT:  I don't think that's the question.

19          So the question is that, if I find 3 percent

20 doing my sampling, is there other evidence that could

21 rebut the presumption that that was in compliance, such

22 as, every claim over $10,000 wasn't paid, or every

23 claim against a woman over 40 wasn't paid, or some

24 other piece of evidence that would do away with the

25 presumption that under the percentage is compliant.
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 1      THE WITNESS:  No, I don't think you would be

 2 looking for that with respect to whatever that test was

 3 you were doing.

 4          I think what you've suggested, your Honor, is

 5 some additional potential issues or types of

 6 noncompliance that might be subject to additional

 7 review somehow.

 8          But with respect to the law that you're

 9 testing for, if you have 3 percent -- I guess it's

10 always possible that there would be additional

11 information that would alter those findings.

12      MR. STRUMWASSER:  Q.  That was my question.  And

13 let me build on her Honor's hypothetical.

14          Suppose that you get the 3 percent.  That is

15 to say, the percentage of your sample claims that were

16 wrongly rejected was 3 percent.  Are you with me?

17      A.  Okay.

18      Q.  And you also have uncovered in your exam a

19 memo from the head of claims of the Oakland office that

20 says, "We are going to reject all claims."  Okay?

21      A.  Okay.

22      Q.  Would you take that extrinsic evidence into

23 account and conclude, notwithstanding the fact that the

24 noncompliance rate was only 3 percent, there was within

25 this company a general business practice that is
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 1 noncompliant?

 2      A.  If you're asking me if I would rely on a memo

 3 like that or the results of my staff's testing, the

 4 answer is no.  I would rely on my staff's testing, but

 5 if I find that memo during the examination, I'm quite

 6 certain I would be asking some questions about the

 7 context and what this means.

 8          And if I had doubts, I suppose I could go back

 9 and verify that the testing was done correctly.

10      Q.  Okay.  Let's build on that question.

11          We're almost ready for lunch, your Honor.

12          Let's say that that happened.  3 percent

13 noncompliance rate in your sample.  Memo from the

14 Oakland claims head.  You go ahead, and you call the

15 guy or gal in, and you say, "What is it about this

16 memo?"  And, "What's up with this memo?"

17          And the claims manager for Oakland says, "You

18 know, I just don't like these people.  And I told my

19 folks to do it.  Yep.  You're right.  I did it.  And

20 I'm glad."

21          And you tell your folks, "Go back into that

22 sample and tell me about the Oakland claims."

23          And your folks come back to you and say, "You

24 know what?  It turns out that every Oakland claim was

25 denied, but there weren't that many Oakland claims, and
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 1 that's how they got to 3 percent because for the rest

 2 of the state it was only 2 percent."

 3          Under those circumstances, first of all, would

 4 you conclude that there was a general business practice

 5 to reject Oakland claims?

 6      A.  To reject just the Oakland claims?

 7      Q.  Yes.

 8      A.  I'm not sure that's how I would look at it.

 9 You know, the 3 percent you originally mentioned, the

10 wrongful rejections, that tells me that the company's

11 overall business practice is to properly process or pay

12 claims as a business practice because 97 percent are

13 getting done correctly.

14          What you've raised in that question is this

15 issue of a specific type of claim or claim originating

16 from a particular geographic area.  Is that a business

17 practice, I think your question was, to deny Oakland

18 claims?

19          You know, at that point, possibly.  And that

20 would certainly be something I would want to look into

21 more.  But I don't know that that changes my view of

22 the company's overall practices.

23      Q.  Okay.  And so having done that, having brought

24 them in, gotten the confession from the Oakland claims

25 manager and determined that what this person is doing
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 1 and what is going on in his or her office is certainly

 2 not compliant, would you be precluded from taking

 3 enforcement action, in your view, by the fact that the

 4 overall error rate was only 3 percent?

 5      MR. VELKEI:  Any kind of enforcement action?

 6      MR. STRUMWASSER:  Enforcement action against the

 7 denials in Oakland.

 8      THE WITNESS:  I'm sorry.  Is the question about

 9 taking action against the claims, Oakland claims?

10      MR. STRUMWASSER:  Q.  Would you be --

11      THE COURT:  The company.

12      MR. STRUMWASSER:  Q.  -- precluded by the 3

13 percent overall finding from bringing an enforcement

14 action with regard to the claims in Oakland that were

15 wrongly denied?

16      THE COURT:  Against the company.

17      MR. STRUMWASSER:  Against the company, of course,

18 yes.

19      THE WITNESS:  I think the answer is yes, with

20 respect to the wrongful rejection of claims, which you

21 told me in hypothetical was what you were testing for.

22 Because, again, only 3 percent are being rejected

23 improperly, I'd want to look at what the reason was,

24 what was going on in this Oakland issue and get that

25 cleared up.
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 1          But you know, I -- I might need to clarify my

 2 earlier answer.  I don't know that that's a -- the

 3 general business practice at issue is whether you're

 4 wrongfully rejecting claims or not.  The company's not.

 5 They're paying them 97 percent of the time.

 6          So the Oakland issue is, for me, a subset of

 7 the overall claims processing that may need attention.

 8 But I don't think that's the business practice, at

 9 least not with respect to the test, the law that you're

10 trying to enforce.

11      MR. STRUMWASSER:  Q.  I just want to make sure.  I

12 understand your testimony about business practice.  My

13 question is, if you are concerned about what's going on

14 in Oakland, would you be precluded from bringing an

15 enforcement action with respect to the wrongly denied

16 Oakland claims because of the 97 percent compliance

17 rate?

18      A.  When you say "enforcement action," it could be

19 anything, right, settlement, penalties whatever?  I

20 think the answer is yes, if you're going -- if you're

21 looking at -- really truly looking at general business

22 practices, defining the guidelines, the overall process

23 is only 3 percent error rate.

24          But if you find some -- another example, if

25 there's some law against geographical -- discrimination
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 1 based on the grounds of geography, and that exists in

 2 some lines of business -- so at that point, you may be

 3 looking at a different type of violation.

 4      Q.  So, yes, you would be precluded?

 5      A.  With respect to the general question of are

 6 you wrongfully rejecting claims, I think answer is yes.

 7 But I don't think that necessarily precludes review of

 8 what was happening with the Oakland claims.

 9      MR. STRUMWASSER:  Thank you, your Honor.

10      THE COURT:  All right.  1:30?

11      MR. STRUMWASSER:  Thank you.

12      MR. VELKEI:  See you then.

13          (Whereupon, the luncheon recess was taken

14           at 12:02 o'clock p.m.)
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 1                     AFTERNOON SESSION

 2                         ---o0o---

 3          (Whereupon, the appearance of all parties

 4           having been duly noted for the record,

 5           the proceedings resumed at 1:46 p.m.)

 6      THE COURT:  Go back on the record.

 7      MR. STRUMWASSER:  Q.  Good afternoon, Ms. Stead.

 8      A.  Good afternoon.

 9      Q.  Let's go back to 733, please.  And your

10 position is that the Department has to observe 733 --

11 excuse me, observe on the basis of 733(f) the market

12 conduct examiner's handbook in conducting its exams,

13 right?

14      A.  Yes.  They've used this statute as the

15 authority to call the examination, and I don't see any

16 exception in (f) for market conduct.

17      Q.  Is it your testimony that the Department is

18 obliged to use the entirety of the handbook?

19      A.  Certainly those provisions that apply to

20 examinations.  There is additional information in the

21 current book that is market regulation activities other

22 than examinations, so this statute only pertains to

23 examinations.

24          So what you would do -- you know, the other

25 provisions of the handbook that don't directly relate



25430

 1 to examinations may not apply.

 2      MR. STRUMWASSER:  Are we on 1202?

 3      THE COURT:  1202.

 4      MR. STRUMWASSER:  I'd like to have marked as 1202

 5 Chapter 20 from the 2008 market conduct handbook.

 6          (Department's Exhibit 1202 marked for

 7           identification)

 8      MR. STRUMWASSER:  Q.  Again, you're welcome to

 9 look at it as much as you want, but I propose simply to

10 dive in and, if you'd like to pause to review any

11 portion of it, please let us know.

12      A.  Thank you.

13      Q.  Does this appear to be Chapter 20 of the 2008

14 market conduct handbook?

15      A.  It appears to be.

16      Q.  Take a look at the "IMPORTANT NOTE" at the top

17 of the page in all caps and bold.  Do you see it?  That

18 is to say the "IMPORTANT NOTE" phrase is in all caps,

19 and the entire note is in bold.  Would you take a

20 moment to review that.

21      A.  Okay.

22      Q.  This "IMPORTANT NOTE" specifically says that,

23 "The use of the handbook should be adapted to reflect

24 each state's own laws and regulations with appropriate

25 consideration for any bulletins, audit procedures,
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 1 examination, scope and the priorities of examination."

 2 Do you see that?

 3      A.  Yes.

 4      Q.  Is there anything in this "IMPORTANT NOTE"

 5 with which you disagree?

 6      A.  No.  And you know, the reference to "own laws

 7 and regulations," if you actually read through the

 8 different standards for different parts of the

 9 examination, what the handbook contains is a standard,

10 sort of a general standard behavior.  It then points to

11 you the NAIC laws that deal with that type of behavior.

12          And then, if you -- but when you're actually

13 testing in an examination, you will apply your specific

14 state law, which is likely to be based on the model.

15 But that's how this works.

16      Q.  And on the first page, Page 467, we see a list

17 of business areas that may be reviewed as part of a

18 health exam, correct?

19      A.  Yes.

20      Q.  We have, among other things,

21 "Operations/management, complaint handling," and about

22 halfway down the list, we have "claims."  Do you see

23 those?

24      A.  Yes.

25      Q.  And with respect to the entire list, A through
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 1 N, are you confident that state examiners, market

 2 conduct examiners are competent to look at these

 3 topics?

 4      A.  Yes, in general they're competent, or I would

 5 expect that a particular department would not use those

 6 examiners.  You know some -- you of course want to put

 7 competent personnel on an examination.

 8      Q.  And then let's take a look at Page 495.  We

 9 see on that page a list of documents to be reviewed,

10 right?

11      A.  Yes.

12      Q.  Including internal company claim audit

13 reports, correct?

14      A.  Yes.

15      Q.  You don't have any doubt about the propriety

16 of the examiners using the internal company claim audit

17 reports in examining a company, do you?

18      A.  No.  In general, that's something that may be

19 considered.  There's sometimes a privilege issue that

20 comes up with that.  But these are -- you know, this

21 list of documents here are things to guide the examiner

22 in terms of what documents might be appropriate in a

23 particular case to look at.

24      Q.  Ms. Stead, we have under "Documents To Be

25 Reviewed," one, two, three, four, five, six, seven
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 1 categories of documents, correct?

 2      A.  Yes.

 3      Q.  Is it your position that CDI, when conducting

 4 a market conduct exam, is required to review each of

 5 these documents as part of every health exam?

 6      A.  Well, yes, generally.  These are the things

 7 that you would look at in the examination.  Now,

 8 given -- depending on exactly what the scope of your

 9 examination is, it's possible that not everything on

10 here might be looked at.

11          But as I've said before, the book provides --

12 the handbook provides guidance, instructions on how to

13 do examinations.

14      Q.  So you said depending on the scope of your

15 exam.  If the exam involves claims, is it your

16 testimony that a regulator, in order to comply with the

17 market regulation handbook, has to look at all seven

18 categories of documents in every claims examination?

19      A.  You know, yes, if they want to conduct the

20 examination consistent with this handbook.

21          And these are the things that you generally

22 would look at in an examination.  You would get the

23 claims manuals up front.  It's very common to ask for

24 audit reports, anything else that helps you understand

25 how the company processes -- what standards they have
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 1 in place.  Those are the things covered in this list of

 2 documents.  And then, of course, the last one is the

 3 claim files themselves that you would want to test.

 4      Q.  If CDI went into an examination and concluded,

 5 "On this exam, we are not going to look at Item 6, the

 6 company claim forms manual," can you imagine sound

 7 reasons why it might not want to look at those?

 8      A.  Yes, depending on what the scope of the exam

 9 is.  If you're simply looking at timeliness and nothing

10 else, you may not want to look at forms.

11      Q.  So if the Department goes in, CDI goes in and

12 looks at -- does a claims review and looks at the other

13 six but does not look at "company claim forms manual,"

14 in your opinion, has CDI observed the market conduct

15 handbook for purposes of 733?

16      A.  Yes.  If they're not looking for forms, then

17 there's really no reason to ask for that.

18      Q.  So it has observed it?

19      A.  If they're just looking at timeliness, they're

20 not testing for forms, there may not be a reason to ask

21 for forms.

22          See, if you look at where it says "Standard

23 1," that's a pretty general statement.  "Claim files

24 are handled in accordance with policy provisions, HIPAA

25 and state law."  So if part of what guides you is
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 1 what's state law, for example, you're actually trying

 2 to test.

 3          So if you're just trying to test for

 4 timeliness of claims, and that's all you're looking at,

 5 for example, you might not look at a company's forms.

 6 If you're testing for compliance with form

 7 requirements, then you would be pulling those.

 8      Q.  Turn to Page 496, next page, please.  We have

 9 here "Review Procedures and Criteria," right?

10      A.  Yes.

11      Q.  The second paragraph says, "Determine if

12 company procedures provide for the detection and

13 reporting of fraudulent or potentially fraudulent

14 insurance acts to the Commissioner."

15          In your view, does the Department --

16 California Department of Insurance have discretion in a

17 claims market conduct exam -- a market conduct exam

18 that is looking at claims, to decide, "For this exam we

19 are not going to make any determination whether the

20 company procedures for detection and reporting on fraud

21 are compliant"?

22      A.  Yes.  The state will identify the scope of an

23 examination, and if fraud or fraudulent claims is not

24 within the scope, then you would not be following this

25 process.
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 1      Q.  So it's your opinion, then, that the

 2 Department of Insurance, the California Department, has

 3 the discretion not to look at each and every one of the

 4 document categories identified on 495, has the

 5 discretion not to make all of the determinations on

 6 496, but has no discretion to depart from the 7 percent

 7 error margin, right?

 8      A.  No, I don't think that's exactly what I said.

 9 What -- maybe I didn't explain it well, but when you're

10 structuring your market conduct examination, you choose

11 a scope.

12          So if you're looking at claims processing, you

13 have to up front decide what part of claim processing

14 you're looking at.  Is it just timeliness?    Are you

15 looking at interest?  Do you want to see what forms

16 they're using?  Maybe you want to test denied claims to

17 make sure they're given an appropriate reason for

18 denials.  All of those different kinds of tests can

19 fall under this one standard.

20          So you may not look at documents that don't

21 relate or aren't relevant to the test that you're

22 conducting.  And if you're not worried about whether

23 they are properly identifying fraudulent claims, you

24 wouldn't look -- you wouldn't follow that process for

25 testing for fraudulent claims.
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 1          So the discretion that you're talking about

 2 really is discretion in setting the scope of the

 3 examination, the laws that you want to test compliance

 4 for.

 5      Q.  Turn back to the front page of 1202 if you

 6 would, please.

 7      A.  Yes.  I'm sorry.  1202?

 8      Q.  Yes.  One of the relevant business areas that

 9 may be reviewed in an examination is operations and

10 management, right?

11      A.  Yes.

12      MR. STRUMWASSER:  I'd like to have marked as 1203,

13 Chapter 16 of the 2008 manual.

14      MR. VELKEI:  Can we dispense with the concept that

15 2007 must govern at this point?

16      MR. STRUMWASSER:  Whatever the question was, the

17 answer is no.

18      THE COURT:  1203 is the Chapter 16 from the 2006

19 to 2008 National Association of Insurance Commissioners

20 General Examination Standards.

21          (Department's Exhibit 1203 marked for

22           identification)

23      MR. VELKEI:  To be clear, your Honor, I think

24 Mr. Strumwasser said this is actually the 2008 manual.

25      THE COURT:  Well, it says "2006 to 2008" at the
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 1 bottom.  I don't know why.

 2      THE WITNESS:  Okay.  I haven't read the whole

 3 thing, but --

 4      MR. STRUMWASSER:  Q.  So in general, you've had

 5 experience with Chapter 16 of the NAIC handbook, right?

 6      A.  Yes.

 7      Q.  And at the top we have the same list of --

 8 actually, it's not quite the same list, but we have a

 9 list of general examination standards, A through G,

10 right?

11      A.  Yes, those are the standards you see for most

12 examinations.  Health is very much a different line of

13 business, so there are additional standards for health

14 examination.

15      Q.  So these apply to health.  But there are

16 additional ones; is that right?

17      A.  Yes.  I think if you look at A through G,

18 you'll see the same topics on the standards for health

19 insurance examination, but health insurance has a lot

20 of other parts to it that are regulated that insurance

21 departments look at in examinations.

22      Q.  Now, if I may call your attention to A,

23 "operation/management," we have a whole discussion here

24 about operation/management starting at the bottom of

25 Page 209, first page correct?



25439

 1      A.  Yes, certain aspects of management/operations,

 2 yes.

 3      Q.  Among the aspects of management/operation are

 4 subcontractor oversight?  I'm referring to the list on

 5 209.

 6      A.  Are you referring to -- oh, yes.  Yes.

 7      Q.  And internal audits?

 8      A.  Yes, but you need to look at the standards to

 9 explain the focus with respect to those topics.

10      Q.  And disaster recovery plan, that's also part

11 of the review of operations/management, right?

12      A.  Yes, and that's an example of a standard that

13 has brought up applicability.  But if the state doesn't

14 have any requirement for disaster recovery, they may or

15 may not look at that.

16      Q.  And flipping over to the next page, Item H,

17 "Computer Systems," that's also part of

18 operations/management review, right?

19      A.  In that list, yes.

20      Q.  Do you have any doubts that Department of

21 Insurance staffs are competent to examine those topics?

22      A.  Yes and no.  Yes, they're competent to look at

23 it, assuming they're trained and the Department is

24 putting competent examiners on the job.  But they are

25 generally competent to look at these issues that you
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 1 just mentioned from the perspective of the regulator

 2 and the insurance laws that they're charged with

 3 enforcing.

 4          That's very different, in my mind, than saying

 5 they're competent to tell you whether you're using a

 6 good computer system and whether you've got the right

 7 software in there.  I see a significant difference

 8 between looking at these things, this quite high level,

 9 from the regulator's perspective of insurance laws,

10 versus getting into the details of internal audits and

11 what the subcontractors are doing and how the computer

12 system works.

13      Q.  Back on 209, on the first page, preceding the

14 list, there is the following sentence.  "Many troubled

15 companies have become so because management has not

16 been structured to recognize and address the problems

17 that can arise in the insurance industry."

18          Then it says the areas to be considered

19 include this list.  Do you agree with that?

20      A.  Yes, it's possible in a very general sense.

21 And please remember that, when regulators are talking

22 about troubled companies, they're generally talking

23 about companies that are in financial trouble.

24          And what regulators will tell you, especially

25 those that have been around for a long time, especially
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 1 from the '80s, the companies that didn't have some

 2 systems in place or didn't have internal controls or

 3 weren't minding the shop, basically, flying loose and

 4 free with no standards, no controls, some of those

 5 ended up insolvent.

 6      Q.  Ms. Stead, this is out of the market

 7 regulation handbook, right?

 8      A.  That's right.

 9      Q.  There's a separate handbook for financial

10 surveillance, right?

11      A.  Currently it's in two different books.  The

12 reason for overlap -- and there's this interplay

13 between financial and market conduct -- is that

14 regulators believe that either, for example, if the

15 company is not paying claims on time, really badly not

16 paying them on time, that could be a violation of some

17 law that requires claims to be paid on time, but it

18 could also be a sign of something deeper, that the

19 company doesn't have the wherewithal to pay those

20 claims and may have solvency issues, which is one of

21 the reasons that, in recent years, market regulators

22 and financial regulators in many departments are

23 talking more and more and sharing information.

24          This stuff overlaps.  If you look at the

25 risk-based financial examinations these days, they
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 1 actually include quite a bit about controls and

 2 compliance.  And those are financial examinations.  So

 3 they're parts of both market conduct examinations and

 4 financial examinations that overlap.

 5      Q.  The risk-based examinations deal with controls

 6 associated with the payment of claims and the control

 7 of the money and reserving, right?

 8      A.  Actually, in recent years, it's much broader

 9 than that.

10      Q.  Do you agree, Ms. Stead, that many troubled

11 companies have become so with respect to market conduct

12 because management has not been structured to recognize

13 and address the problems in this list of factors -- of

14 areas?

15      MR. VELKEI:  I was just going say vague, meaning

16 with respect to market conduct?

17      THE COURT:  Could you read the question back.

18          (Record read)

19      THE COURT:  All right.  I'll allow it.

20      THE WITNESS:  I'm not sure what you mean by

21 "troubled with respect to market conduct."

22      MR. STRUMWASSER:  Q.  Does the word "troubled" not

23 have a meaning in your understanding with respect to

24 market conduct?

25      A.  No, not really.  That term is -- in insurance
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 1 regulation, a troubled company is one that has

 2 financial difficulties.  It's not something I use in

 3 the market conduct context.

 4      Q.  Look at Page 210, the second page.

 5      MR. VELKEI:  Could we give her a chance to

 6 actually look at the page before you ask her questions,

 7 since it looks like you're going to focus on that?  Is

 8 that all right, your Honor?

 9      THE COURT:  It's always been all right.

10      MR. VELKEI:  Great.  Thank you very much, your

11 Honor.

12      THE WITNESS:  Okay.  I've read some of it,

13      MR. STRUMWASSER:  Q.  The first paragraph under

14 the heading "2. Techniques," this first paragraph talks

15 about material to be provided at the pre-exam

16 conference, right?

17      A.  Yes.

18      Q.  And in the second sentence it identifies some

19 information that could be provided.  And the third

20 says, "Other items suggest an active review of

21 regulated entity files relating to managing general

22 agent (MGA) or subcontractor oversight, internal

23 audits, procedure manuals, record management, computer

24 systems controls and anti-fraud plans."

25          Do you agree, Ms. Stead, that those are
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 1 appropriate things to call for in the pre-examination

 2 conference?

 3      A.  Yes, they can be, depending on the scope of

 4 the examination.

 5      Q.  Do you agree that Department of Insurance

 6 staff are capable of understanding those materials?

 7      A.  No, not always.  There are competent -- and

 8 I'm speaking generally.  There are competent examiners

 9 and some that are more so and some that are less so.

10          Some of these issues will get into technical

11 things that, even at a high level, good market

12 examiners might not fully understand what they're

13 seeing.  They don't run businesses.  They don't have

14 these kinds of issues, these things in the real world.

15 They're, again, looking at a high level.

16          There are times in market conduct examinations

17 where literally examiners and even their managers have

18 to work with the company to understand the company's

19 business just to really understand what some of these

20 things are.

21          So I'm not sure if that answers your question

22 directly, but --

23      Q.  I'll tell you what I got from it.  You tell me

24 if I've got it right.  What you're saying is some

25 departments have the competency to understand at least
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 1 some of these kinds of information, and others don't?

 2      A.  No, I don't think it's a

 3 department-by-department issue.  I think you were

 4 asking about examiners.  And I think it really depends

 5 on the examiners.

 6          But even examiners in general, you know, can

 7 look at some of these things and kind of eyeball it and

 8 figure out if they think some of the essentials are

 9 there.  Most market conduct examiners are not going to

10 go -- be able to go too deeply into this to know

11 whether that internal audit procedure you have is

12 actually robust enough and effective enough.

13          They do want to make sure you have one,

14 perhaps, but that's different than going to the

15 adequacy of it.

16      Q.  Do you agree that each of the items in that

17 list -- managing general agent or subcontractor

18 oversight, internal audits, procedure manuals, record

19 management, computer systems and controls, and

20 anti-fraud plans are relevant to determination of

21 market conduct compliance by the company?

22      A.  I have to say yes and no.  Some of these

23 issues will not go directly whether an insurance

24 company has complied with or violated any particular

25 law.  When you go down to the section here on MGAs,



25446

 1 managing general agents, you'll find that, while

 2 they're looking at oversight of the managing general

 3 agents, they're looking at things like licenses.  Did

 4 the MGA have the appropriate license?  Did the company

 5 have a contract with the MGA?  That's usually required

 6 by law.  Did that contract contain the statutorily

 7 required provisions for an MGA contract?  Did the MGA

 8 keep the records on behalf of the insurance company

 9 that they're required to by law?

10          So when you look at just that as an example,

11 you'll see that the review of the MGA issue, for

12 example, is really tied to specific laws that the

13 regulators could enforce and not so much your sort of

14 abstract things or other details about how they're

15 using their MGAs.

16      Q.  Let's take a look at Page 221.  This is the

17 MGA review portion, right?

18          Right?

19      MR. VELKEI:  Give her a chance to look at it,

20 please.

21      THE WITNESS:  Well, that, yes, that and other --

22      MR. STRUMWASSER:  Q.  Other contractors, right?

23      A.  Yes.

24      Q.  Under "Review Procedures and Criteria," the

25 third paragraph, "Review audit reports to determine
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 1 whether the regulated entity is adequately monitoring

 2 the activities of the contracted entity."  Do you see

 3 that?

 4      A.  Yes.

 5      Q.  You agree that is a -- an appropriate matter

 6 to examine about the MGA or a contractor?

 7      A.  Yes.  But I need to explain because, again,

 8 we're talking about MGAs, and the other one that's in

 9 here, third party administrators, another type of

10 licensee.

11          For both of those types of licensees, the

12 insurance company generally has a duty either to audit

13 the licensee itself or to have it audited or to have

14 some other type of reporting.  So, again, when I look

15 at this, it says "Review audit reports," we're talking

16 about some sort of statutory requirement that the

17 insurance company has with respect to that type of

18 licensee.

19      Q.  So for example, if an admitted insurer is

20 using a subcontractor to process claims, is it your

21 view that the market conduct exam involves an

22 assessment whether the regulated entity is monitoring

23 the activities of that subcontractor?

24      THE WITNESS:  Can you repeat that, read that

25 question back, please?
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 1      THE COURT:  Sure.

 2          (Record read)

 3      THE WITNESS:  I mean it can.  That may be

 4 something that would be discussed with management when

 5 they come in.  But as far as testing for noncompliance,

 6 if they have -- couple different things.

 7          If they're using -- if the company is using a

 8 third party administrator, that's one thing.  There are

 9 certain statutory requirements there.  There are

10 certain statutory things that the company has to do

11 with respect to that TPA, third party administrator.

12 And the regulators on the exam are going to test for

13 compliance with those statutory requirements.

14          If you are talking about a situation where

15 insurance company has outsourced part of its claims

16 processing to an entity that doesn't need to be

17 licensed for some reason, then there would not be a

18 statute that the insurance regulator would be testing

19 for compliance with.

20          But would it be reasonable to ask to see what

21 the company is doing for oversight?  Yes.  But at the

22 end of the day, that entity who's handling the claims

23 processing, whatever their performance is is going to

24 fall back on the insurance company.

25          So when you outsource part of your claims
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 1 processing, the insurance company still ends up being

 2 responsible for making sure, you know, the insurance

 3 laws are complied with.

 4      MR. STRUMWASSER:  Q.  Under this standard, on Page

 5 221, if the MGA is violating law, some law that

 6 pertains to MGAs, that would be a violation, and you

 7 would expect the regulator to pick that up, right?

 8      A.  In an examination?

 9      Q.  Yes.

10      A.  It depends.  If it's something that they're

11 testing within the scope of their examination and it's

12 something that the insurance company is responsible for

13 and you're testing for it, yes, I would expect it to be

14 discovered.

15          The only reason I hesitated is there are a lot

16 of things that govern what MGAs do that you might not

17 be looking at during an examination.

18      Q.  And if the MGA acting on behalf of the carrier

19 violates the law, the violation is attributable to the

20 carrier, correct?

21      A.  If you mean will the regulator hold the

22 insurance company responsible when it has an MGA or

23 someone else do part of the activities, if you will,

24 that insurance companies normally do, yes, I think

25 ultimately -- generally speaking, ultimately it's going
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 1 to fall back on the insurance company.

 2          Now, having said that, you know, an MGA we use

 3 in property and casualty, so it doesn't apply in the

 4 case.  They have their own statutory requirements also

 5 that may be -- not all of those -- well, the violation

 6 of some of those will not fall back on the insurance

 7 company.

 8      Q.  But the standard on Page 221, Ms. Stead,

 9 doesn't merely ask whether the subcontractor or MGA has

10 violated the law.  The standard on 221 asks whether the

11 insurer is adequately monitoring the activities of the

12 contracted entity, correct?

13      A.  Yes, in compliance with the insurance laws

14 that require that.  So if you look at the MGA model,

15 for example, there are certain things insurance

16 companies must do if they're going to use an MGA.  This

17 standard tells the insurance regulators how to look at

18 that and what to look at to make sure that the

19 insurance company, in using an MGA, is complying with

20 the statutory requirements for using an MGA.

21      Q.  Now, going back to the example I gave you, if

22 an insurer you're examining, a health insurer you're

23 examining, has outsourced some of its claims payment,

24 would you agree that it is appropriate in the

25 examination of that health insurer to determine whether



25451

 1 the health insurer is adequately monitoring the

 2 activities of the claim payment subcontractor?

 3      A.  Yes, it would be appropriate to ask about

 4 that.  However, if we're talking about any type of a

 5 vendor that isn't separately licensed, then I don't

 6 know what statutory requirements the examiners would be

 7 looking for.

 8          It's one thing to sort of talk to a company

 9 during the course of a market conduct examination

10 about, you know, "How do you process your claims?  Do

11 you outsource any parts of it?  Do you have a contract

12 with them?"  You know, "How do you follow up?  And how

13 do you know they're performing?"  That's one thing.

14          But with the MGA example or the third party

15 administrator, there's a specific statutory requirement

16 that the insurance company must comply with in order to

17 use that type of a licensee.  And this standard talks

18 about testing for those requirements.

19      Q.  So you don't view this standard as applicable

20 to a subcontractor that is not a licensee itself of the

21 Department?

22      A.  That is correct.  I do not believe that's what

23 this was designed for, and if you look at the model

24 references, these sort of tell you what kinds of laws

25 you would be looking for in your state that you would
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 1 apply.  And these -- the first two are licensing

 2 statutes and requirements for insurance companies that

 3 use MGAs and third party administrators -- the use of

 4 managing general agents and third party administrators.

 5          The third one is another example.  Credit

 6 insurers have an obligation and a model in many states

 7 to do certain auditing of the lenders through which

 8 their products are sold.

 9      Q.  Let's look at the top of Page 21, the standard

10 itself.  The standard says, "A regulated entity is

11 adequately monitoring the activities of any entity that

12 contractually assumes a business function or is acting

13 on behalf of the regulated entity."  Do you see that?

14      A.  Yes.

15      Q.  The MGA is acting on behalf of the regulated

16 entity, right?

17      A.  Yes.

18      Q.  The TPA is acting on behalf of the regulated

19 entity, right?

20      A.  Yes.

21      Q.  But a business -- a contractor that assumes a

22 business function for the regulated entity but is not

23 acting on its behalf, that's also covered in this

24 standard, isn't it?

25      A.  Again, yes or no.  This -- yes and -- and
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 1 really the answer I think is no because this is really

 2 talking about testing for these types of licensees.

 3 And maybe I need to make this clearer.

 4          So in that example you just gave, the entity

 5 that's not licensed, not one of these, but work's being

 6 outsourced, it's a situation where the regulator may

 7 ask about that and ask questions, but there isn't a law

 8 to test against like there is for MGAs and TPAs.  There

 9 isn't a law that -- at least that I'm aware of -- a law

10 that says, "If you outsource some function, you must do

11 certain things or it's a violation of insurance laws."

12          You have that with the MGAs; you don't have it

13 with these other types of entities.  So what happens

14 then is, if the vendor isn't performing well, that

15 noncompliant behavior is then -- becomes the

16 responsibility of the insurance company.

17          So I'm trying to distinguish between the

18 compliance with the insurance laws for which the

19 insurance company's going to be responsible and whether

20 they have contract in place or sufficient controls over

21 a vendor.  Those are really two separate things.

22      Q.  Ms. Stead, a hypothetical.  You're examining,

23 under California law, Company A.  Company A does all of

24 its claims payments in house.  You determine that there

25 are serious noncompliance issues with the claims
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 1 department.  Would you examine whether or not the

 2 licensee's management was exercising adequate

 3 monitoring of the activities of its claims department?

 4      A.  I want to say no, I wouldn't be examining that

 5 per se.  But I need to explain that.  That's certainly

 6 a point for discussion with management.

 7          What you're examining is did the insurance

 8 company comply with the insurance laws?  If they didn't

 9 comply with the insurance laws, then you have your

10 violations there.  And one of the things you may very

11 well do as part of any remedial action is to have the

12 company institute self-audits or monitoring.

13      Q.  So what I'm hearing you say is, if you find

14 problems with claims payment, it might, depending on

15 the circumstances, be appropriate and justified to have

16 a conversation with management about its monitoring of

17 its claims department and to ask the company to give

18 you a corrective action plan with respect to

19 management's auditing of the claims department.  Is

20 that your answer?

21      A.  Yes, that's one possible outcome.  That's

22 different than citing a company for not monitoring.  I

23 mean, if you don't have a statute that says, "A company

24 must monitor compliance," then the regulator can't

25 charge that.
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 1      Q.  Would the absence of adequate monitoring be a

 2 factor to take into consideration in deciding whether

 3 or not to charge the violations?

 4      MR. VELKEI:  Vague as to "violations."

 5      MR. STRUMWASSER:  Q.  Violations in the claims

 6 department.

 7      THE COURT:  I'll allow it.

 8      THE WITNESS:  I'm sorry.  As to charge?

 9      MR. STRUMWASSER:  Q.  Whether to charge.

10      A.  The answer is you may because you look at all

11 of the facts.  But at the end of the day, what you're

12 still looking at is the noncompliance and how severe

13 was that noncompliance.  And more than monitoring, I'd

14 be concerned about what their procedures were.  Did

15 they have them in place?  Were they following them?  Or

16 did they not have any procedures at all?

17      Q.  And would the absence of adequate monitoring

18 by management -- if you had decided to go ahead and

19 charge the claims violations you found, would the

20 absence of adequate monitoring by management be a

21 factor to take into consideration in whether to assess

22 a penalty and how much?

23      A.  I don't -- I don't think so.  Again, you're

24 really looking at the level of noncompliance.  No, I

25 don't think so.
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 1      Q.  Okay.  Now, I owe you a Company B.  We did

 2 Company A in-house claims processing, and you talked

 3 about the -- what you would do if you found an

 4 inadequacy of monitoring in the claims department.

 5          Company B completely outsources its claims

 6 paying function.  You find exactly the same set of

 7 violations in claims payment.  And hypothetically, I'm

 8 asking you to assume that you found exactly the same

 9 lack of monitoring of the activities of the

10 subcontractor by management, same lack of monitoring.

11          Would you make that a point of discussion, the

12 absence of management monitoring upon those findings?

13      A.  Yes, you may very well.

14      Q.  And would you consider the absence of

15 monitoring in deciding whether to charge?

16      A.  Probably not.  The answer does -- wouldn't

17 change in from the last hypothetical.

18      Q.  And the answer wouldn't change from the last

19 hypothetical as to whether you would look at that

20 absence of monitoring in setting a penalty, correct?

21      A.  Right.  That's correct.  You're looking at the

22 noncompliance and the level of noncompliance.  And as

23 I've mentioned before, you do try to have discussions

24 with the company about, "What happened?  What are you

25 doing about it?"  And, you know, again the goal is to
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 1 correct it and approve it going forward.

 2          So those things you've just mentioned may very

 3 well come up in discussions.  I don't know that I

 4 would -- in fact, I don't think I would impose a higher

 5 penalty because of that.

 6      MR. STRUMWASSER:  Is your Honor looking for a time

 7 to break?

 8      THE COURT:  Yes.  15 minutes or so.

 9          (Recess taken from 2:31 to 2:53)

10      MR. STRUMWASSER:  Q.  Ms. Stead, back in Exhibit

11 1203, the Chapter 16, the second page, Page 210, first

12 one last question on contractor oversight.  There's a

13 paragraph at the bottom of 210, the second sentence of

14 which is, "The aim is to ensure that a regulated entity

15 using subcontractors engages in a realistic level of

16 oversight."

17          Do you agree that's a proper aim of a market

18 conduct exam?

19      A.  Well, yes, if you read the sentence before

20 that, the laws of MGAs and other contractors are

21 sources of the test for the oversight.

22      Q.  Now, up higher in that same page, do you see

23 heading "b.," "Profile"?

24      A.  Yes.

25      Q.  First paragraph, the last sentence, "A total
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 1 change in the management team may generate the need to

 2 review the regulated entity on an abbreviated time

 3 cycle."

 4          Is that consistent with your experience?

 5      A.  No, not in my experience.  I don't recall any

 6 changes in management that required a review at an

 7 abbreviated time cycle.  Change in management is sort

 8 of one of the standard things that you look at in

 9 analyzing whether to look at an insurance company,

10 whether to examine an insurance company.

11      Q.  But you've never had an occasion where a total

12 change in the management team led to some urgency in

13 the review?

14      A.  No, I can't think of a situation where all of

15 the management changed.  Just like with PacifiCare, all

16 the management didn't change even after the

17 acquisition.

18      Q.  How about a substantial change?  Would a

19 change in many of -- well, first of all, strike that.

20          The ultimate decision makers changed in

21 PacifiCare, right?

22      MR. VELKEI:  Objection, vague.

23      THE COURT:  Overruled.

24      THE WITNESS:  No.  I'm not sure how you're using

25 the term "ultimate decision makers."  You're talking
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 1 about an insurance company that has officers that are

 2 making decisions for the operation of that company.

 3 You're talking about an insurance company that is part

 4 of a holding company, and there can be some direction

 5 from other entities in the holding company.

 6          But I don't -- didn't see any lack of

 7 management at PacifiCare at the company level.

 8      Q.  The holding company changed for PacifiCare in

 9 2005, right?

10      MR. VELKEI:  Misstates the record.

11      THE COURT:  Overruled.

12      THE WITNESS:  Yes, after the acquisition, there

13 was a change in the holding company's structure in that

14 there was -- it now became part of United holding

15 company.

16      MR. STRUMWASSER:  Q.  And management functions,

17 many of the management functions were transferred to

18 United personnel?

19      A.  No, I don't know that many of them were --

20 many of them seemed to stay with some of the officers

21 at the PacifiCare level.

22      Q.  Do you have any sense of how many of the

23 functions were changed to United rather than PacifiCare

24 legacy employees?

25      A.  Are you talking about any kind of management
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 1 position whatsoever?

 2      Q.  I'm talking about PLHIC management, let's say

 3 officers.

 4      A.  I mean, no.  There's -- from -- I'm aware that

 5 there are senior officers that stayed in place with

 6 responsibilities for the company.  My understanding is

 7 that there were some general corporate-wide types of

 8 processes that may have changed at the corporate level,

 9 like corporate reporting and things.

10          There's some -- when you say "management," it

11 could be everything from -- it could be anything, so

12 I'm not sure I can answer more without giving some more

13 thought.

14      Q.  "Management" is a term of art in the market

15 conduct examination business, right?

16      A.  I'm not sure I'd call it that.

17      Q.  You don't think there's a widely accepted

18 understanding among regulators as to what management

19 is?

20      A.  Yes, generally.  I mean, regulators are going

21 to think about managers in a general sense.  I'm just

22 not sure I would call it a term of art.

23      Q.  Page 211 in Exhibit 1203, "Internal Audits."

24 "A regulated entity that has no internal audit function

25 lacks the ready means to detect structural problems
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 1 until after problems have occurred.  Any questionable

 2 findings about the internal audit function should be

 3 referred to the examiner in charge."  Do you see that?

 4      A.  Yes.

 5      Q.  Do you think the second sentence calling for a

 6 reference to "the examiner in charge" is a reflection

 7 of the importance of the overall review of the internal

 8 audit function?

 9      A.  No, I would expect that all findings would be

10 reported at some point in the process to the examiner

11 in charge.

12      Q.  Let's look at Page 215.  Standard No. 1 is,

13 "The regulated entity has an up-to-date valid internal

14 or external audit program."  Do you see that?

15      A.  Yes.

16      Q.  And the priority that the handbook attaches to

17 that is "recommended" as opposed to some higher

18 priority, correct?

19      A.  Yes.

20      Q.  And then under the "Review Procedures and

21 Criteria," the examination is supposed to determine

22 whether the function is providing -- that is to say the

23 internal audit or external audit program is providing

24 meaningful information to management, right?

25      A.  Yes.
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 1      Q.  Then it is also to determine how management is

 2 using that information, right?

 3      A.  Yes.

 4      Q.  And then it is determined whether the

 5 regulated entity responds to the internal audit

 6 recommendations to correct, modify or implement

 7 procedures, right?

 8      A.  Yes, if you're looking at an internal audit

 9 process, you would want to consider that.

10      Q.  And then you are also supposed to determine if

11 the accuracy of internal data and information systems

12 is periodically tested by the regulated entity, right?

13      A.  Yes, that's what that says.

14      Q.  Now, I understood your prior answer to point

15 out that it may be that you won't even look in a given

16 exam at whether the company has a valid internal or

17 external audit program, correct?

18      A.  Yes, that's absolutely correct.  This may not

19 be something that you would examine on -- in a market

20 conduct examination.

21      Q.  But if you did look at it and you determine

22 that the function is providing meaningful information

23 to management, you would not be done, would you?

24      A.  No, this has a list of the steps you just went

25 through of things that you would consider in your
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 1 evaluation of an internal or an external audit program.

 2      Q.  Back on Page 221, excuse me 211, Item "g" is a

 3 disaster recovery plan.

 4          And the last sentence of that -- actually,

 5 only second sentence of that paragraph is, "Examiners

 6 should determine if the regulated entity maintains

 7 separate backups of all records and facilities to

 8 continue operations."  Do you see that?

 9      A.  Yes.

10      Q.  Do you have any doubt about the ability of the

11 Department of Insurance to make that assessment?

12      A.  Speaking very generally, you're talking about

13 the California Department?

14      Q.  Let's start with -- yes, let's start with the

15 California Department.

16      A.  No.  At a very high level, there's some

17 specifics things in the standard that you would look

18 for so you can tell whether they have a disaster

19 recovery process in place, just like you can tell

20 whether they have an internal audit process in place.

21 And you can kind of check off a few things as a

22 regulator.

23          But to really get in and evaluate whether it's

24 the best internal audit process or the best disaster

25 recovery process or whether there are steps that could
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 1 be taken that would make it even better, that, I think,

 2 for the most part, in very general terms goes beyond

 3 what most regulators can do and would do.

 4      Q.  How about if it's an adequate recovery

 5 program?

 6      A.  I'm sorry.  Inadequate?

 7      Q.  Whether it is an adequate recovery program, is

 8 that something a department can determine?

 9      A.  My experience, what regulators are looking at

10 is is there a recovery program?  Does it seem

11 reasonable on its face?  Because when you're talking

12 about something like that -- even when you're talking

13 about internal audits because you're talking about lots

14 of different processes in there -- there really isn't a

15 way for a regulator to know all aspects of a company's

16 operations from A to Z to know whether any given

17 disaster recovery program is really adequate.

18          But they will look to see if there is

19 something in place and if it generally seems reasonable

20 and if they can check off the questions that may be in

21 here.

22      Q.  You said there really isn't a way for a

23 regulator to know all aspects of a company's operations

24 from A to Z and to know whether any given disaster

25 recovery is really adequate.  And I understand you to
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 1 be saying that departments of insurance typically don't

 2 have experts on disaster recovery programs, right?

 3      A.  Correct, they generally don't.  There may be

 4 somebody on a staff that is familiar with them that has

 5 looked at some and has an idea which ones seem stronger

 6 than others.

 7          But when I say the details of a company's

 8 operations, I mean, when you think of something as

 9 simple as entry to a building, what is the security

10 process to get inside an insurance company's offices?

11 You know, are those controls strong enough?  Are the

12 security guards armed?  What is the system?  That's an

13 example of certainly a function of the insurance

14 company, something the company has to worry about that

15 insurance regulators aren't going to get involved in.

16          So to the extent that that might impact

17 disaster recovery, that's the kind of detail, again,

18 whether it's in a disaster recovery plan or company

19 operations, that regulators just don't get involved

20 with.

21      Q.  Ms. Stead, let's assume for a moment that a

22 regulator has reason to be concerned about the adequacy

23 of a disaster recovery plan with respect to computers

24 and decides that he or she wants to look further into

25 it.  You say there is really no way.  But in fact the
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 1 Department does have a way to get whatever expertise it

 2 needs, doesn't it?

 3      A.  If you're suggesting that they can hire

 4 experts at the company's expense, yes.

 5      Q.  They can?

 6      A.  They generally can do that in certain

 7 circumstances.

 8      Q.  They can.  And you've done that as a

 9 regulator, haven't you?

10      A.  I hired outside examiners.

11      Q.  Do I remember correctly -- I'm sorry.

12      A.  But I don't recall hiring -- I just don't

13 recall hiring other experts.

14      Q.  Do I remember correctly your referring to

15 bringing in forensic accountants?

16      A.  Oh, I'm sorry.  I thought you meant me

17 personally.

18      Q.  But a department, you are aware of departments

19 bringing in forensic accountants when necessary for an

20 exam, right?

21      A.  Yes, that was financial, yes.

22      Q.  You don't know of any reason why a department

23 of insurance could not obtain the necessary expertise

24 to assess the adequacy of the disaster recovery program

25 of an insured, do you?
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 1      A.  Well, no, not in California because I think

 2 733, the examination statute, gives the Department that

 3 authority.

 4      Q.  Right.  And so now, with that -- armed with

 5 that information now, let's go back to the general

 6 question of propriety.

 7          If in fact the Department has concerns about

 8 the adequacy, let us say, of the disaster recovery

 9 program for computers and can in fact obtain the

10 expertise necessary to make a qualified judgment about

11 whether the company's disaster recovery program is

12 adequate, do you know of any reason why it would be

13 inappropriate for the Department to draw that

14 conclusion in a market conduct exam?

15      A.  Possibly.  It goes back to the statute, the

16 law that's being tested, what you're testing compliance

17 for.  So it depends on what that statute requires.

18          If it just requires the company to have a

19 disaster recovery plan and that's what it requires,

20 then I don't know why the regulator would get into the

21 adequacy.  And, frankly, it wouldn't seem appropriate

22 to do that.

23          If the law specified some details that were

24 required and the Department was completely unable to

25 determine whether that disaster recovery law had been
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 1 complied with and they needed an expert to do that,

 2 then possibly.  But again, we're looking at testing for

 3 compliance with the insurance laws.

 4          So whatever the law says is the disaster

 5 recovery plan is what the regulator would be concerned

 6 about.  And it may not be the adequacy of this plan.

 7      Q.  Do I understand you to be saying that, if the

 8 law says that they have to have a disaster recovery

 9 plan, that it would be inappropriate -- in those words,

10 that it would be inappropriate to look into whether

11 it's an adequate disaster recovery plan?

12      A.  You have to look at what the statute requires.

13 So, you know, if they have one that just says, "Here's

14 your disaster recovery plan," it's a piece of paper

15 that's blank, I'm probably going to say as a regulator

16 "That's really not a plan."

17          If they give me a binder full of things and,

18 you know, it looks -- looks like it's appropriate,

19 looks like it's all there and makes sense, as a

20 regulator, that's probably going to be it.  I'm

21 probably not going to second-guess whether it's the

22 optimal disaster recovery plan or not.

23      Q.  Now, independent of any statutory requirement

24 that there be a disaster recovery plan, would you

25 agree, Ms. Stead, that the presence or absence of a
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 1 disaster recovery plan can determine whether or not the

 2 company can carry out other statutory obligations under

 3 the Insurance Code?

 4      A.  Could you read that back?

 5      THE COURT:  Sure.

 6          (Record read)

 7      THE WITNESS:  I'm not sure I understand that

 8 question.

 9      MR. STRUMWASSER:  Q.  Can the absence of a

10 disaster recovery plan lead to violations of, let's

11 say, the Fair Claim Settlement Practices Act or the

12 regulations or the late pay statute?

13      A.  I don't know.  I'd have to think about that.

14 I'm not sure what the connection would be.

15      Q.  If a disaster takes out the computer system

16 that is involved in paying claims and there is no

17 adequate disaster recovery plan to get some other

18 program on line quickly, that could easily lead to the

19 late payment of claims, right?

20      A.  Yes, it's possible that the company's

21 operations would be interrupted.  We've certainly seen

22 that with some national catastrophes in different parts

23 of the country.

24      Q.  And it could actually lead to the loss of

25 information essential to process claims properly,
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 1 correct?

 2      A.  I don't know without knowing what the

 3 company's -- systems are set up through databases, and

 4 what they have in place.  I mean, even without disaster

 5 recovery, there's still redundant systems in some

 6 companies.  So I can't answer that.

 7      Q.  Page 219 of Exhibit 1203, please.  We have

 8 here at the top Standard 4 for disaster recovery plan,

 9 correct?

10      A.  Yes.

11      Q.  And the standard does not merely require that

12 they have a disaster recovery plan but that they have a

13 valid disaster recovery plan, right?

14      A.  That's the standard, yes, in the handbook.

15      Q.  And we see two lines down, under "Priority,"

16 that this is viewed as an essential standard, correct?

17      A.  Yes.

18      Q.  And then under the "Review Procedures and

19 Criteria" at the bottom of the page, it goes on in the

20 second paragraph, third sentence, "The disaster

21 recovery plan should be valid, specific and

22 operational, with procedures for implementation and

23 should also be current.  Failure of the regulated

24 entity to adequately plan for the future means the

25 standard was not met."  Do you see that?
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 1      A.  Yes.

 2      Q.  And you agree now, that, whether internally or

 3 by resort to external resources, a department of

 4 insurance -- certainly the California Department of

 5 Insurance could have the expertise necessary to judge

 6 whether these criteria have been satisfied, correct?

 7      A.  Yes, it's possible, especially at a very high

 8 level of review.  And that's normally what happens when

 9 you look at the examination reports of examinations

10 where discovery plans were looked at.  It's generally

11 very high level, you know, did they -- the company have

12 a plan?  Did it seem to meet some high level criteria?

13 Yes or no?  And that's, in my experience, the extent of

14 the review.

15      Q.  And if in fact the Department does a review

16 and comes to the conclusion that the company did not

17 have a valid disaster recovery plan, it would be

18 appropriate for the regulator to call that to the

19 company's attention in the market conduct report,

20 correct?

21      A.  Yes, they could, especially -- presuming,

22 actually, that the state has a statute that requires

23 the companies to have one.

24      Q.  If the state does not have a statute

25 requiring -- addressing specifically disaster recovery
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 1 plans but the Department concludes that the absence of

 2 a disaster recovery plan could lead, in the case of a

 3 disaster, to violations of other provisions of the

 4 Insurance Code, would it be appropriate to put that in

 5 the market conduct report?

 6      MR. VELKEI:  Objection, your Honor, relevance.

 7 We've been talking about this subject now for 40

 8 minutes.  I'm not aware of even one allegation in any

 9 of the charging documents related to the failure to

10 maintain an adequate disaster recovery plan or that it

11 led to or could have led to violations in this case.

12      MR. STRUMWASSER:  There is testimony about outages

13 that the data center, and the Department has cited

14 evidence that led to some of the late pays.

15      MR. VELKEI:  There's nothing in the charging

16 allegations on this.  I don't dispute that a witness or

17 two was asked about the subject.  But in terms of

18 having charged the company with any violations related

19 to or even included an allegation that there wasn't

20 one, it's not in any of the documents from the

21 Department.

22      MR. STRUMWASSER:  Goes to the adequacy of the

23 company's behavior which implicates the penalty

24 appropriate.

25      THE COURT:  I'll allow it.
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 1      THE WITNESS:  Could you read the question back?

 2          (Record read)

 3      THE WITNESS:  It certainly -- yes, it can

 4 certainly be appropriate to mention something like that

 5 in an examination report.  Oftentimes things are

 6 mentioned as suggestions, even though whatever the

 7 company is doing is perfectly within what the insurance

 8 laws require.

 9          You know, in that situation, as a regulator, I

10 don't know that I'd be so concerned about potential

11 future violations.  You know, it's really just the

12 disruption to the consumers.

13          So even if I didn't have a law on the books,

14 if I looked at that issue, whatever the company -- if

15 the company didn't seem to have one in place, it might

16 very well be something that you would suggest that the

17 company consider implementing.

18      Q.  Back on Page 221, Ms. Stead, Item "h,"

19 "Computer Systems," "The examiners should determine the

20 types of controls, safeguards and procedures for

21 protecting the integrity of computer information."  Do

22 you see that?

23      A.  Yes.

24      Q.  And if we turn to Page 217, we have the

25 applicable standard.  "The regulated entity has
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 1 appropriate controls, safeguards and procedures for

 2 protecting the integrity of computer information."  Do

 3 you see that at the very top of 217?

 4      A.  Yes.

 5      Q.  And the priority associated with this one is

 6 "Essential," correct?

 7      A.  Yes.

 8      Q.  That's the highest priority, correct?

 9      A.  Yes.

10      Q.  And then we have the "Review Procedures and

11 Criteria" that tell the Department what to examine in

12 records and what to ensure about the adequacy of the

13 computer controls, safeguards and procedures, right?

14      A.  Yes.

15      Q.  And again, it would be reasonable to assume

16 that the Department of Insurance would either have

17 internally or, if necessary, by resort to outside

18 experts, the expertise necessary to implement this

19 Standard No. 2, correct?

20      A.  Yes, they would either use -- most likely use

21 their own staff.

22          Again, if you look at the standard and you

23 look at the model laws that it's meant to apply to,

24 we're talking about what's essentially privacy laws and

25 some data security issues.
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 1          So we're not looking at whether the computer

 2 systems are -- the integrity of the systems is whatever

 3 it is or there are certain backups in place.  I don't

 4 know enough about computers to even give you a good

 5 example of the systems.

 6          What this standard is geared toward is does

 7 the company have a place, a process to protect the

 8 confidentiality of consumers and consumer information.

 9 And that's what these laws that are mentioned on the

10 NAIC model references deal with.

11      Q.  So this standard only applies to

12 confidentiality and not to data integrity more

13 generally?

14      A.  I'd to have look at those models to refresh my

15 recollection.  But the main thrust of these is privacy,

16 confidentiality of patient information, health

17 information, financial information.

18      Q.  So if you had an examiner that was examining a

19 health insurer and he or she determines that this

20 company is in fact overwriting essential patient

21 history information, claim history information -- there

22 is no better way to protect the information, the

23 privacy of the information, than by overwriting it.

24 It's now gone.  But it's now also not available to

25 correctly pay claims.



25476

 1          If your examiner discovered that, would you

 2 say that that should properly be outside the scope of

 3 any examination?

 4      MR. VELKEI:  It's irrelevant, your Honor.  There's

 5 not even any allegation about overwriting essential

 6 patient history.

 7      THE COURT:  I don't think that's true.  I think

 8 there's some evidence of it.

 9      MR. VELKEI:  It's related to provider data.  That

10 was the issue with the overwriting.  Not patient

11 history, to be clear.

12      MR. STRUMWASSER:  Actually, overwriting I think is

13 correct -- loss -- overwriting is the easiest way to

14 track this.  So let's say provider data.  I'll

15 accommodate Mr. Velkei.

16      MR. VELKEI:  Thank you.

17      MR. STRUMWASSER:  Q.  The company is in fact

18 overwriting provider data in such a fashion that the

19 correct information is being lost.  Is that something

20 that would properly be within the scope of a market

21 conduct examination of this health insurer?

22      A.  No, not under this standard.  This standard

23 talks about privacy.  And if you look at these laws, I

24 don't believe it goes to provider information.  It goes

25 to health insurance information, financial information,
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 1 certain things that are required to be kept

 2 confidential.  It also goes to not sharing that

 3 information with third parties except under certain

 4 circumstances.

 5      Q.  There are several standards here that

 6 specifically address privacy by their terms, correct?

 7      A.  You mean in this standard we were just talking

 8 about?

 9      THE COURT:  No, in general.

10      MR. STRUMWASSER:  Q.  In Chapter 16.

11      A.  There may be.  I'd have to look through it.

12      Q.  Like, for example, Standard 10 on Page 225.

13      A.  Yes.

14      Q.  And Standard 11 on 227.

15      A.  Yes.  And as you can see, at least two of the

16 model laws are the same for all three of those

17 standards.  The first one we're talking about goes to

18 systems and how that's -- the privacy is maintained

19 there.

20          Again, a regulator is not going to

21 second-guess how those systems operate, but they're

22 going to want the company to be able to explain to

23 them, "Do your systems protect this?  How secure do you

24 think these things are?"  But they're not going to be

25 second-guessing exactly how these systems are designed.
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 1          And the other ones go more to the sharing of

 2 information and disclosure to third parties.

 3      Q.  And Standard 12 on 229, "Policies and

 4 procedures to protect the privacy of nonpublic personal

 5 information relating to customers, former customers,

 6 and consumers," right?

 7      A.  Yes.

 8      Q.  And then Standard 13, on Pages 230, 231, and

 9 232, that's also about privacy, right?

10      A.  Right.  13 is, as you get those privacy

11 notices from your insurance companies, that's what 13

12 is.

13      Q.  It is your opinion that Standard 2 is also

14 only about personal privacy?

15      MR. VELKEI:  I'm back on 217?

16      MR. STRUMWASSER:  Yep.

17      THE WITNESS:  Yes, because those are the model

18 laws that are referenced.

19          Now, as I mentioned, I'd want to review all

20 three of them to see if there's anything in there about

21 data integrity.  But generally, it's privacy.

22      MR. STRUMWASSER:  Q.  Ms. Stead, is it your

23 testimony that, if an examiner finds an absence of

24 appropriate controls, safeguards and procedures that

25 does not implicate an NAIC model code, that the
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 1 examiner should drop it and not pursue the matter?

 2      MR. VELKEI:  It's argumentative, your Honor.  I

 3 don't think that's what she's saying at all.

 4      THE COURT:  You want to rephrase?

 5      MR. STRUMWASSER:  Sure.

 6      Q.  On a number of occasions, you have looked at

 7 one of these standards.  Then you've looked at the NAIC

 8 model references and said the standard doesn't cover

 9 something or other because it's not in the NAIC model

10 references.  You just did that a moment ago, right?

11      A.  Yes, because these standards are tied to

12 specific laws that the insurance regulator is -- needs

13 to enforce and needs to, during the exam, check for

14 compliance.

15      Q.  And if in fact in the course of an

16 examination, you find something that, by its terms,

17 meets Standard 2, that is to say, evidence that the

18 entity does not have an appropriate control, safeguard

19 or procedure, that has nothing to do with any of the

20 NAIC model codes referenced but clearly implicates a

21 potential or actual violation of the state Insurance

22 Code, are you saying that the examiner ought not to

23 apply Standard 2 in that instance?

24      A.  There's a lot in that question that makes it

25 difficult to give you a yes or no to that.
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 1          First of all, when you say "apply the

 2 standard," that's the general standard.  I don't know

 3 what other word to use.  But for compliance, you look

 4 at the actual insurance laws that apply.

 5          As I mentioned a minute ago with the data -- I

 6 think disaster recovery plan, it's possible that

 7 regulators will come across something during an

 8 examination, you know, that doesn't seem right for some

 9 reason -- might not be a violation of insurance law --

10 that they want to point out or discuss with the

11 company.

12          But your question's also suggesting that there

13 could be lot of facets of a company's operations that

14 are not covered or governed by insurance laws that

15 you'd want to address.  And I think this goes back to

16 the distinction I've tried to make between looking at

17 whether the insurance company is complying with

18 insurance laws and they have the right processes and

19 procedures in place to do that versus other types of --

20 other facets of the company's operation that are not,

21 per se, regulated, are things that, really, regulators

22 don't look at.

23      Q.  We looked before in 1202 at the "Important

24 Notice," talking about adapting the application of the

25 health examination -- health insurer examination to the
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 1 specifics of the jurisdiction, correct?

 2      A.  Right, exactly, disaster recovery being such

 3 example.  There is no state law on that issue.  A

 4 department may not -- may choose not to include that in

 5 the scope of its examination.

 6      Q.  Hypothetical:  Insurance company within your

 7 jurisdiction has a computer system to image and route

 8 claims, medical claims, health care claims, medical

 9 records, COCCs and other claim-related documents.  Are

10 you with me?

11      A.  Okay.

12      Q.  In the course of an examination, the examiner

13 discovers that some of those documents are being

14 received, scanned and stored in files that -- where

15 nobody knows -- nobody within the company knows that

16 they are there.  Do you have that assumption?

17      A.  Yes.

18      Q.  They are stored in a foreign country under the

19 top security.  There's no danger to privacy interests

20 there.  In fact, nobody knows the data is there.  Are

21 you with me?

22      A.  Yes.

23      Q.  And as a result of these documents getting

24 into these files or directories or queues, claims are

25 not getting paid on time, claims are being
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 1 misprocessed, and documentation is being essentially

 2 lost to the claim paying process.  Do you have those

 3 assumptions in mind?

 4      A.  Yes.

 5      Q.  This is a phenomenon that the examiner

 6 discovers in the course of an exam of its insurer.

 7 Would it be appropriate to cite that finding the market

 8 conduct exam report?

 9      A.  I'm not sure what you mean by "cite."  If

10 you're asking me whether it would be an appropriate

11 comment to make in the body of the report, if there was

12 actually a connection between that process and

13 violations, maybe.

14          If you're talking about citing the company for

15 violating some law for that process, I mean, no, not

16 unless there's a law that requires mail to be handled

17 in a certain way.

18          And I think what you're talking about is how

19 this insurance company is handling its mail.  And how

20 it handles its mail and whether it outsources its mail

21 service or, you know, it's not the perfect process for

22 some reason isn't something that the regulator

23 second-guesses.  It might be something that you

24 observed during the examination.  If you really think

25 it's connected, then you might comment on it.  And it's
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 1 the kind of thing I mentioned before; you'd have a

 2 discussion with the company about it.

 3          But you're still looking for the actual

 4 performance, the actual compliance with the insurance

 5 laws.

 6      Q.  Okay.  You are the head of the market conduct

 7 function for this regulator, and you get a draft report

 8 for your review that notes that there are some pay

 9 claims being mispaid and other claims being paid late.

10          And the draft report contains no findings

11 about this lost document problem.  But you happen to

12 have heard from this person who came back from the

13 foreign country and said, "Boy, let me tell you, those

14 guys are so screwed up.  Here's what's happening with

15 those documents."  But he or she does not put it in the

16 market conduct report as a finding.

17          Would you not direct this person's examiner,

18 "Let's put what we found into the market conduct report

19 as a finding because it appears to be contributing to

20 late pay"?

21      A.  No, not necessarily.  First of all, whatever

22 that mailroom system was isn't something I would make a

23 finding about.

24          My finding is going to be did the insurance

25 company violate the insurance law, whatever I'm testing
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 1 for?  If it's timely payment, did they pay claims on

 2 time?  If interest is owed, did they pay interest?  I'm

 3 not going to cite them for how they handle their mail.

 4      Q.  And so specifically you would not -- let me

 5 change the hypothetical.

 6          Let's say that in fact the examiner does say,

 7 "We've found some late pays and some mispays, and we

 8 found this deficiency in the computer system that's

 9 getting documents lost.  And under Standard 2 in the

10 NAIC manual, this company does not have appropriate

11 controls, safeguards and procedures for protecting the

12 integrity of its computer information."

13          Would you have that finding excised from the

14 report before you sent it to the company in draft?

15      A.  Again, as I said before, it's possible you

16 would make a comment in the body of the report if you

17 really felt this was an issue and something that the

18 company should pay attention to.

19          If you're talking about making a finding under

20 Standard 2, you don't make a finding under Standard 2.

21 You make a finding under the insurance law that you're

22 trying to test.

23          So, you know, would I excise it from the

24 report?  I may leave it in as a comment.  I don't see

25 it as a finding in the way I think of findings.
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 1      Q.  Would you call for the company to adopt a

 2 corrective action plan to fix this deficiency in its

 3 document retention program, in it is computer system?

 4      A.  It's possible.  If I -- if I believe that

 5 there was some deficiency in the claims processing

 6 process and somehow during the course of examination

 7 there was some part of the process that didn't seem to

 8 be going well, would I comment on it?  Would the ask

 9 the company to address it?  It's possible.

10          Now, my understanding in this case with

11 respect to the mailroom is that it was being addressed.

12 The company was watching what was going on, and they

13 were making improvements.  So I think, in this case,

14 that actually happened.

15      Q.  And whether you would or not, it would

16 certainly be within your jurisdiction as a regulator to

17 call for a corrective action plan along those lines,

18 right?

19      A.  Possibly.  We need to be careful, though,

20 because insurance regulators have the authority to

21 enforce the insurance laws.  So when you're looking at

22 compliance, again, you're looking at specific laws.

23          And what you're talking about is should the

24 mail have been handled differently.  That's not

25 something I'm aware of in terms of insurance law that
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 1 I've seen in any state.  So for me to order the company

 2 to handle their mail differently, I don't think I could

 3 do that.

 4          Could I say, "If your claims processing is in

 5 violation, you need to improve it and do whatever

 6 remedial measures you need to do to improve it"?  That,

 7 I could do.  But I wouldn't be likely to say, "You need

 8 to fix a particular thing, and here's how you need to

 9 do it."

10      Q.  You won't order them to modify their

11 procedures in whatever way they need to in order to not

12 lose documents?

13      A.  Let me explain.  What you would likely do if

14 you really thought that missing documents was a

15 problem, you may say, "This looks like it's an issue.

16 What are you doing about it?  You need to improve your

17 claims processing process."  This is assuming they're

18 in violation in the first place.

19          But what I wouldn't be likely to do is to

20 order them what steps to take with respect to the mail

21 or how to route it or -- what contract terms to have.

22 That's not -- that's the kind of detail that is

23 different from compliance.  So that, to me, is more the

24 operational side of the business versus the parts of

25 the business that are regulated.
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 1      Q.  So the regulator's job is to identify where

 2 there is a deficiency and order them to correct it,

 3 right?

 4      A.  With respect to compliance with the insurance

 5 laws.

 6      MR. STRUMWASSER:  Right.

 7          If your Honor's looking for a good place, this

 8 is it.

 9      THE COURT:  Okay.  Tomorrow morning at 10:00.

10      MR. GEE:  Your Honor should we mark PacifiCare's

11 renewed motion?

12      THE COURT:  We haven't marked the other motions

13 yet, so why don't we just hold off.

14          (Whereupon, the proceedings recessed

15           at 3:37 o'clock p.m.)

16

17

18

19
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21

22

23
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 1 STATE OF CALIFORNIA     )

                        )   ss.
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 4 Reporter of the State of California, duly authorized to
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 7 that the foregoing proceedings were reported by me, a

 8 disinterested person, and thereafter transcribed under
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10 transcription of said proceedings.
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12 attorney for either or any of the parties in the
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14 interested in the outcome of the cause named in said
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 1 Tuesday, March 13, 2012             10:03 o'clock a.m.

 2                         ---o0o---

 3                   P R O C E E D I N G S

 4      THE COURT:  All right.  This is on the record

 5 before the Insurance Commissioner of the State of

 6 California in the matter of PacifiCare Life and Health

 7 Insurance Company, this is OAH Case No. 2009061395,

 8 Agency No. UPA 2007-00004.

 9          Today's date is March 13th, 2012.  Counsel are

10 present.  Respondent is present in the person of

11 Ms. Knous.

12          And we are continuing on the cross-examination

13 of Ms. Stead.

14      MR. STRUMWASSER:  Thank you, your Honor.

15                       SUSAN STEAD,

16          called as a witness by the Respondent,

17          having been previously duly sworn, was

18          examined and testified further as

19          hereinafter set forth:

20      CROSS-EXAMINATION BY MR. STRUMWASSER (resumed)

21      MR. STRUMWASSER:  Q.  Good morning, Ms. Stead.

22      A.  Good morning.

23      Q.  Let's talk about the methodology of market

24 conduct exams as you have experience with them.  And

25 I'd like to start by asking you some questions about
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 1 how the NAIC uses error tolerance thresholds.  We've

 2 discussed the Ohio late pay statute, Ohio Revised Code

 3 3901.3812, right?

 4      A.  Yes.

 5      Q.  And in general, the Ohio statutes require that

 6 health claims be processed within a specified number of

 7 days, correct?

 8      A.  Yes.

 9      Q.  And in order for the Ohio Department to seek

10 penalties and other administrative remedies for late

11 pay, the Department must first complete an examination

12 of the insurer, correct?

13      A.  I believe that's correct.  Well, let me check

14 the statute, please.

15      MR. STRUMWASSER:  Sure.

16          And does your Honor have a copy of -- I

17 believe it's Exhibit 1199, the Ohio statute?  I have

18 extra copies if you'd like.

19      THE COURT:  I think I have them.

20          Here they are.  1199?

21      MR. STRUMWASSER:  Yes, your Honor.

22      THE COURT:  All right.

23      MR. STRUMWASSER:  Thanks.

24      Q.  So in order for the Ohio Department to seek

25 penalties and other administrative remedies, the
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 1 Department must first complete an examination, correct?

 2      A.  Yes.  If you're talking about violations of

 3 the prompt payment and other laws pertaining to the

 4 processing of health insurance claims, that's correct.

 5      Q.  And that's specified at the beginning of

 6 .3812, Subsection (A).

 7          And then it has to have an examination that

 8 reviews claims processed from a six-month period,

 9 correct?

10      A.  Yes.

11      Q.  And the director of the Ohio Department, the

12 Superintendent, has to find that an insurer has

13 committed a series of violations that, taken together,

14 constitutes a consistent pattern or practice of

15 violating provisions of the prompt pay law, right?

16      A.  Yes.

17      Q.  And in making that finding that the insurer

18 has engaged in such a pattern or practice, the

19 Superintendent must use the NAIC error tolerance

20 standards, correct?

21      A.  Yes.

22      Q.  Now, if, for example, the Ohio Department

23 begins receiving a large number of complaints that a

24 certain health insurer wasn't paying its health claims

25 on time, it could not take administrative action on
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 1 that health insurer directly based on the complaints,

 2 correct?

 3      A.  Yes, I think that's right under this law.

 4 Yes.

 5      Q.  So it would have to first conduct a market

 6 conduct exam, right?

 7      A.  Yes.

 8      Q.  And the Ohio Department has designed its

 9 market conduct exams in order to comply with these

10 specific statutory requirements, right?

11      A.  I'm not sure what you mean by that, your

12 question.

13      Q.  Well, for example, the Ohio exams review

14 claims from a six-month period, correct?

15      A.  Right.

16      Q.  And they apply the NAIC tolerance standards,

17 correct?

18      A.  Correct.

19      Q.  And that was true when you were assistant

20 director, right?

21      A.  Yes, before the implementation of or enactment

22 of this statute, we applied the error tolerances in

23 examinations of health insurers.

24      Q.  And it's true today, isn't it?  That's what

25 they're doing today, isn't it?
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 1      A.  That's what the statute requires.  And I do

 2 know that they are applying error tolerances in

 3 examinations.  Whether there have been any recently

 4 under this statute, I would have to check.

 5      Q.  So as far as you know, from the time when you

 6 were involved until today, the Department collects a

 7 six-month sample of claims.  It designs a series of

 8 tests to determine the insurer's level of compliance

 9 with the Ohio statutes, rules and regulations, right?

10      A.  No, not exactly.  This statute came into

11 effect in the middle of my tenure as assistant

12 director.  Some of the examinations of health insurers

13 I talked about were conducted under old law.  Those

14 examinations were not limited to a six-month period.

15 They were, I believed, based on the one year.

16      Q.  Let's take a look at an Ohio market conduct

17 exam report.

18          Your Honor, 1204; is that right?

19      THE COURT:  Yes.

20          1204, this is dated March 31st, 2009.

21          (Department's Exhibit 1204 marked for

22           identification)

23      MR. STRUMWASSER:  I actually don't think that's

24 the date of the document.

25      THE COURT:  Says "As of March 31st, 2009."
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 1      MR. VELKEI:  But the document's dated September

 2 28th, 2010, your Honor, on the next page.

 3      THE COURT:  All right.

 4      THE WITNESS:  Okay.

 5      MR. STRUMWASSER:  Q.  Ms. Stead, this is a market

 6 conduct exam report that we printed off of the Ohio

 7 Department's Web site.  So a few weeks ago it's the

 8 most recent one found there.

 9          I take it you recognize this format as

10 representative of market conduct exam reports generated

11 by the Ohio Department?

12      A.  Yes, it's similar to what we were using when I

13 was there.

14      Q.  So if we look at the fourth page in, which is

15 numbered 1 of 10, we see in the "Scope of Exam" section

16 that the Ohio Department reviewed the company's Ohio

17 health claim files, right, first paragraph, last

18 sentence?

19      A.  Yes.

20      Q.  And then under "Methodology," it says, "A

21 series of tests were designed and applied to these

22 files to determine the company's level of compliance

23 with Ohio's insurance statutes and rules."

24          Do you see that?

25      A.  Yes.
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 1      Q.  And in the next paragraph, "The examiner used

 2 the NAIC standard of 7 percent error ratio on claims

 3 files (93 percent compliance rate) to determine whether

 4 an apparent pattern of noncompliance existed for any

 5 given test," right?

 6      A.  Yes.

 7      Q.  And that is, of course, the error ratio that

 8 appears in the handbook, right?

 9      A.  Yes, claims.

10      Q.  And then continuing in that same paragraph, it

11 says, "A 'yes' response indicates compliance, and a

12 'no' response indicates a failure to comply," right?

13 Do you see that?

14      A.  Yes, I see that.

15      Q.  So the examiner constructs a series of tests

16 and applies them to each claim in a sample and

17 categorizes that claim as yes or no and then -- where

18 "yes" is compliant and "no" is noncompliant, and then

19 calculates the percentage of those claims that were

20 yeses, correct?

21      A.  Yes, that's the general process, yes.

22      Q.  And this type of examination methodology is

23 known as a report by test, correct?

24      A.  No.  The examination methodology is not the

25 report by test.  How you report the findings of an
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 1 examination can differ.  There's report by exception --

 2 I mean, report by test and report by exception.  That

 3 doesn't necessarily change the methodology of

 4 examination.  It does affect how you report the

 5 results.

 6      Q.  So under "report by test," you would report

 7 that you administered a series of tests and what the

 8 outcomes were for each of the tests, right?

 9      A.  Yes, generally.  Report by test, the examiners

10 report everything they did.  So every test that they

11 used, they report the findings.  Whether the company

12 passed the test or not, they report it.

13      Q.  So in order to produce a report by test, the

14 method that you carry out the examination by has to be

15 a series of tests in which you determine the percentage

16 of compliance, right?

17      A.  I mean, yes, generally, because when we say

18 "test," we're talking about a question that examiners

19 answer that's tied to the statute that they're testing

20 compliance for.  And you phrase that in such a way that

21 you can determine whether the file you're looking at is

22 in compliance or is not in compliance.

23      Q.  And so under this methodology, the Ohio

24 Department makes explicit findings about how many times

25 an insurer complied with a particular law in a



25500

 1 particular body of claims and how many times the

 2 insurer failed to comply, correct?

 3      A.  Yes, for a specific test, that's correct.

 4      Q.  Using those two numbers, it calculates the

 5 compliance percentage, right?

 6      A.  Yes.

 7      Q.  So, for example, let's turn two more pages

 8 into this to Page 3 of 10.

 9          Under the "Timeliness of claim payments"

10 section, we see here an explanation of the test that

11 was designed in order to determine the company's

12 compliance with this standard, right?

13      A.  Yes.

14      Q.  And the examiner reviewed claim files, and

15 under the "Home Office Findings," we see the examiner

16 looked at 50 files, determined that 44 were compliant

17 and six were not, correct?

18      A.  Yes, that's what's been reported.

19      Q.  We're look looking here at the table beneath

20 the phrase "Home Office Findings," correct?

21      A.  Yes.

22      Q.  And then the standard is simply the numerical

23 standard against which the results are going to be

24 applied, the 93 percent compliance or 7 percent

25 noncompliance standard in the NAIC handbook, correct?
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 1      A.  If you mean the error tolerance, yes, it's 93

 2 percent.

 3      Q.  Actually, the error tolerance is 7 percent,

 4 right?

 5      A.  I'm sorry.  You're right, 7 percent.

 6      Q.  Then we find that, in the home office

 7 findings, the compliance rate was 88 percent, 44 out of

 8 50.  And the finding below that is that the company's

 9 handling -- I assume that's claim handling

10 practices -- were below this standard, correct?

11      A.  Yes.

12      Q.  By the way, I note that with respect to this

13 test the compliance rate was calculated separately for

14 claims processed in the home office and claims

15 processed by each of three third party administrators;

16 is that right?

17      A.  Yes, that's what's reported in this

18 examination report.

19      Q.  Does that indicate to you that the Ohio

20 Department will make a determination as to general

21 business practice on less-than-a-company-wide basis?

22      A.  No, not necessarily.

23      Q.  Not necessarily but possibly?

24      A.  I don't know why they were polling it

25 separately here.  I can only speculate as to the
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 1 reasons.  But at least when I was there, and I suspect

 2 now also, you look at the company as a whole.

 3          You may need to poll populations separately if

 4 a third party administrator is handling it.  It may be

 5 a whole different process that you'd have to go through

 6 to actually get the sample, get the population of

 7 files.

 8      Q.  You may have to go to a different place to get

 9 the files, but in this case they had 50 from the home

10 office, 46 from Baker, 50 from IAC, and 50 from Allied,

11 right?

12      A.  Yes.

13      Q.  And they had, as to each claim file from each

14 location, a yes or no determination, right?

15      A.  Yes.

16      Q.  So there was no reason why they could not have

17 simply added those results together and come up with a

18 single finding as to company-wide compliance, is there?

19      MR. VELKEI:  Calls for speculation.

20      THE COURT:  Sustained.

21          If you look on Page 8, for instance, it talks

22 about problems that they're looking at for the third

23 party vendor Baker.  So I mean, they could have done a

24 lot of different things, but they didn't.  So what do

25 you want from this witness?  She didn't do this.
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 1      MR. STRUMWASSER:  No, I am going back to tie up

 2 the point that was made last -- yesterday about the

 3 Oakland example and how you have a noncompliant office

 4 and whether or not it is appropriate to make a

 5 determination of general business practice on the basis

 6 of a single office.

 7          And it appears to me that that is what this

 8 department, the Ohio Department, did in this case.  And

 9 I --

10      THE COURT:  You can make an offer of proof.  I

11 don't see it.  I'm sorry.

12      MR. STRUMWASSER:  Okay.

13      Q.  Ms. Stead, you testified earlier that -- on an

14 earlier day, that you knew what the term "report by

15 exception" was, right?

16      A.  Yes.

17      Q.  To the best of your knowledge, has the Ohio

18 Department ever used a methodology for conducting

19 market conduct exams other than report by test?

20      A.  I don't know.  I can only tell you what

21 they've been doing since 1999, and that was report by

22 test.  I don't know what they did in the early --

23  first -- well, from 1990 on, when they set up the

24 first market conduct division.

25      Q.  So far as you know, Ohio has never used report
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 1 by exception, right?

 2      A.  I don't think so.

 3      Q.  And report by exception is a method for

 4 examination of insurers in which the regulator lists

 5 only findings of noncompliance with statute and

 6 regulations, correct?

 7      A.  No.  As I said before, it's not the exam

 8 methodology necessarily.  It's how you report the

 9 findings.

10          So in a report by exception, you're reporting

11 the errors, the mistakes, the noncompliance, if you

12 will.  But the report by test, the report contains a

13 complete view of everything the examiners did.  So you

14 would report the good and the bad.  With the report by

15 exception, you just report the bad.

16      Q.  All right.  I'm not sure I understand the

17 disagreement.  My question was whether, in report by

18 test, the regulator only reports the noncompliance

19 findings; that's correct, isn't it?

20      A.  With the report by exception --

21      Q.  Report by exception, yes.

22      A.  -- you find that you report the noncompliance.

23          But that's different than saying the exam

24 methodology.  I'm talking about the reporting

25 methodology as opposed to how you conduct the
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 1 examination.

 2      Q.  And you're not saying there's anything wrong

 3 with examinations conducted using report by

 4 examination, are you?

 5      MR. VELKEI:  "Exception."

 6      MR. STRUMWASSER:  Q.  Report by exception rather?

 7      A.  No.  If you look in the handbook, that's their

 8 two alternative ways that are described about how to

 9 report exam results, report by test and report by

10 exception.

11          There are other states, California is not

12 unique, that uses report by exception.

13      Q.  And under a report by exception, the examiner

14 may review many areas that are not reflected in the

15 report because he or she did not find a violation in

16 those areas, right?

17      A.  Yes, that's possible.  And that's, you know,

18 sort of one of the drawbacks of that reporting method

19 is you don't get a full picture of what the examiners

20 did.  But they're two just alternative methods the

21 states can choose from.

22      Q.  So in a report by exception regime, the report

23 never makes a report -- that's terrible.  Let me start

24 over.

25          In a report by exception state, the market
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 1 conduct exam report will typically not report how many

 2 claims were processed in compliance with the laws, will

 3 it?

 4      A.  You know, I'm not sure about that.  I'd have

 5 to look.  I think I've seen reports by exception in

 6 other states that do talk about the population and then

 7 note the errors.

 8      Q.  Now, you are aware that the CDI market conduct

 9 exam of PacifiCare -- actually, all of the -- both of

10 the exams that are in the record were conducted by --

11 were reported on a report-by-exception basis, correct?

12      A.  Yes.

13      Q.  And you recall seeing in the market conduct

14 reports that the report does not present a

15 comprehensive overview of the subject insurer's

16 practices.  The report contains a summary of pertinent

17 information about the lines of business examined, the

18 details of the noncompliant or problematic activities

19 that were discovered during the course of the

20 examination, and the insurer's proposals for correcting

21 deficiencies.  All unacceptable or noncompliant

22 activities may not have been discovered.

23          Do you recall seeing that in the market

24 conduct exam reports of the Department?

25      A.  Yes, in general.  I don't remember the exact
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 1 language.  And that's actually true for any market

 2 conduct examination report because, even when you're

 3 doing your reporting by test, you're still only able to

 4 report on what you looked at.  So there could be other

 5 areas of regulated activity that you didn't test, you

 6 didn't look at; and so therefore, you can't report.

 7          Regardless of whether you're reporting by test

 8 or by exception, it's never going to -- rarely is it

 9 ever going to be a complete review of all regulated

10 activity.  So there are always going to be facets of

11 the business that you haven't looked at.

12      Q.  Other than the PacifiCare reports in this

13 record, have you looked at any other CDI examination

14 reports?

15      A.  Yes.

16      Q.  Can you tell us which ones you looked at?

17      A.  Well, over time, I've looked at many of them

18 apart from this case.

19          In this case, I think we turned over some --

20 there was one from Kaiser.  There's some Blue Shield

21 reports.  There's Health Net.  There's something -- I

22 looked at several that were online, you know, publicly

23 available.  And in the past I've looked at other ones

24 with property and casualty.

25      Q.  You've never seen a CDI examination report
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 1 that was anything other than report by exception, have

 2 you?

 3      A.  I don't recall.

 4      Q.  You're not contending here that CDI adopted

 5 report by exception just for PacifiCare?

 6      A.  No.  And as I said, that's a method of

 7 reporting that's in the handbook, and other states use

 8 it.

 9      Q.  And unlike the examination report we just

10 looked at from Ohio, the CDI reports do not list a

11 compliance percentage, do they?

12      A.  No, I don't think they do.

13      Q.  And if a report does not list a compliance

14 percentage, there is no way to compare the findings in

15 that report to the NAIC error thresholds, is there?

16      A.  No, I don't think that's accurate.  There's

17 data in those reports about the number of files they

18 looked at by type of product and the ones they looked

19 at for certain issues, and they note the number of

20 exceptions that they find.

21          So it's my belief that that data is there

22 should they choose to do the math.

23      Q.  But they make no finding as to compliance with

24 any error threshold, right?

25      A.  No, as I said, they don't put that number in
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 1 the report.

 2      Q.  Never have, as far as you've -- based on your

 3 experience in looking at CDI reports?

 4      A.  I don't know if they never have.

 5      Q.  You don't recall ever seeing one, do you?

 6      A.  I don't recall.

 7      Q.  Now, it's your contention that the NAIC error

 8 tolerance threshold should be applied in this case to

 9 determine whether there has been an unfair claim

10 settlement practice, right?

11      A.  Yes, that's one way of determining whether the

12 company's practice with respect to a particular statute

13 or requirement is in compliance and whether there

14 really is a practice of being compliant or the practice

15 with respect to that statute is one of noncompliance.

16      Q.  That's one way.  That's your testimony?

17      A.  Yes.

18      Q.  And you have urged application of the

19 7 percent for claims tolerance threshold for every

20 category of violations in this case except EOB and EOP,

21 correct?

22      A.  What I have said is that the 7 percent should

23 be applied to claims issues.  The handbook provides for

24 10 percent error tolerance for non-claim issues.

25      Q.  Right.  And that's why I said "for claims
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 1 issues."  You have urged that the 7 percent tolerance

 2 threshold for claims payments -- for claims be applied

 3 for all the categories of violations in this case

 4 except EOB and EOP, correct?

 5      A.  I don't know that I made that distinction.

 6 I'm not sure.

 7      Q.  Well, you have --

 8      A.  Are you pointing to something in my report?

 9      Q.  Well, in general, in your report, you are

10 calling for the use of the NAIC error thresholds,

11 right, error tolerances?

12      A.  Yes.

13      Q.  But when we get to EOB and EOP, you are

14 recommending a different approach, aren't you?

15      A.  Yes.  Because it's a form and a template, you

16 really do need to look at that a little bit

17 differently.

18      Q.  Okay.  And in EOB and EOPs for the period in

19 which those violations are charged, the error rate is

20 100 percent under the Department's construction of the

21 statutes, right?

22      A.  Well, yes, because the allegations are from

23 the time they put the company on notice until the time

24 the company fixed it.  So, yes.  It would be -- if you

25 use the same one-year period that you use for
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 1 examinations, I don't know.  It may be a different

 2 number.

 3      Q.  And so on Page 8 of your report, in Section B,

 4 the last paragraph, you say that, for the IMR language

 5 on EOBs and information about CDI review on EOPs, those

 6 require a slightly different analysis to determine

 7 whether PacifiCare engaged in a business practice,

 8 right?

 9      A.  Yes, that's true.

10      Q.  Is there any significance to the omission of

11 the word "general" in front of the "business" there?

12      A.  No, but we're really talking about general

13 business practices.

14      Q.  So it wouldn't change the content of your

15 sentence if we put the word "general" in front of

16 "business" there, right?

17      A.  I don't think so.

18      Q.  And you say these forms are templates that are

19 system generated, correct?

20      A.  Yes.  That's my understanding in this case and

21 generally that those are issued with nearly every

22 claim, certainly a lot of claims.

23      Q.  You further state that the decision about what

24 information to include or exclude on the form was made

25 only one time, when the particular form was created,
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 1 despite the possible effects on multiple claims,

 2 correct?  That's what you say in that same paragraph?

 3      A.  Yes.  The language that is -- that we're

 4 talking about that was not on the form, you know, would

 5 be part of the boilerplate of the form.

 6          So whenever that form was last created and it

 7 was either added or not added, that's what I'm talking

 8 about.  That's the one time that that decision,

 9 omission, or whatever you want to call it occurred, as

10 opposed to you're filling in individual claimant

11 information, perhaps, that would be unique to each

12 claim.

13          That's the distinction I'm trying to make.

14      Q.  Ms. Stead, is there anywhere in the NAIC

15 handbook that says that a compliance above 7 or 10

16 percent is not presumed to be a general business

17 practice if the noncompliance was the product of a

18 single decision?

19      A.  Could you read that back, please?

20      THE COURT:  Sure.

21          (Record read)

22      THE COURT:  Can you rephrase, please?  I got lost

23 there.

24      MR. STRUMWASSER:  Q.  Yes.  Is there anywhere in

25 the NAIC handbook where it says that a noncompliance
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 1 above 7 or 10 percent is not presumed to be a general

 2 business practice if the noncompliance was the product

 3 of a single decision?

 4      A.  Do you mean noncompliance more than 7 percent?

 5      Q.  Yes, or 10 percent, if that's the

 6  applicable --

 7      A.  Something greater than that?

 8      Q.  Yes.

 9      A.  Could I have the question back again, please?

10 It sounded like the first one.

11      THE COURT:  Sure.

12          (Record read)

13      THE WITNESS:  I don't know.  I'd have to look.

14      MR. STRUMWASSER:  Q.  Ms. Stead, if a single

15 business decision results in 100 percent noncompliance,

16 that demonstrates that as a general business practice,

17 doesn't it?

18      A.  No, not necessarily.  One of the reasons the

19 error tolerances are used is to look at the frequency.

20 So when something occurs frequently enough, you can

21 kind of infer that that's really the company's business

22 practice to engage in that noncompliant behavior.

23          For example, they may even have policies and

24 procedures in place that appear to be compliant on

25 their face, but if this noncompliance occurs frequently
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 1 enough, then the regulator's going to be concerned that

 2 that -- despite the formal policies, the frequency of

 3 the noncompliance is such that it's a general business

 4 practice.

 5          It may be possible that there is a formal, you

 6 know, written policy that says something like, "You

 7 shall do something that violates the law," and that's

 8 the company's practice.  Now, if it's that kind of an

 9 intentional thing, that may be a practice as well

10 that's put into place.

11      Q.  Right.  So let's say hypothetically that the

12 president of a company issues a directive saying, "We

13 are not going to issue EOBs anymore.  We don't care

14 what the law is.  We are not going to issue EOBs."

15 And, in fact, they do not issue EOBs.  The failure to

16 issue EOBs is a general business practice, right?

17      A.  When a regulator's talking about general

18 business practices, regulators are talking about

19 activity that pertains to a particular regulation or

20 statute, some required or proscribed activity.

21          And the question for the regulator is is it

22 the company's general practice, general business

23 practice, to comply with that law or not to comply with

24 that law?

25          So if, in your hypothetical, EOBs are mandated
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 1 by law for every claim and a decision was made at the

 2 top and implemented that they would absolutely not in

 3 any case ever issue an EOB, then I would agree that

 4 there would be a general business practice that is

 5 contrary to the requirement, the legal requirement,

 6 that you have EOBs.  That's in the hypothetical,

 7 assuming those facts are actually the case.

 8      Q.  Right.  And now, to modify that hypothetical

 9 slightly, the memo, the directive from the president

10 doesn't say "no EOBs."  It says, "We're going to issue

11 EOBs.  We've got to do that.  And the law says that

12 it's got to tell people how to appeal, but we're not

13 going to do that.  And in fact, we're going to insert a

14 statement saying, 'You have not got any right to appeal

15 to the Department of Insurance.'"  Do you have that

16 assumption in mind?

17      A.  Yes.

18      Q.  Then, if the company issues its EOBs pursuant

19 to the president's directive, that would be a general

20 business practice, wouldn't it?

21      A.  Could you read that back, please?

22      THE COURT:  Yes.

23          (Record read)

24      THE WITNESS:  My answer is kind of no.  I need to

25 explain this because, if we're talking about general
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 1 business practice for purpose of error tolerances,

 2 we're talking about a method of proving a business

 3 practice, a general business practice, whatever term

 4 you want to use.  It means something specifically in

 5 the handbook.  And it's tied to a specific statute.

 6          What you've described in this hypothetical is,

 7 you know, an order from top management to, you know,

 8 violate the law.  I don't need necessarily to sample

 9 that to figure out how frequently it's going to occur,

10 assuming this is boilerplate language on your form.

11          The difference is that's an intentional

12 directive to violate the law.  We're talking about an

13 error and leaving information off the form or leaving

14 information off because we don't read the law the same

15 way as the regulator.  That, to me, is very different

16 than the type of formal directive you've discussed to

17 violate the law.  And that needs to be taken into

18 account in how you handle those two situations.

19      Q.  I understand you think it has to be taken into

20 account.  Does it affect the determination whether

21 there has been a general business practice?

22      A.  Possibly because, at that point, you've got an

23 affirmative directive to violate the law on a specific

24 requirement in an Insurance Code, based on your

25 hypothetical.  And if that's actually put into place
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 1 based on that kind of direction, then you don't need to

 2 worry about frequency as much as sort of that

 3 intentional directive to violate the law.

 4          Now, that's not what I've seen here.  And as I

 5 mentioned before, the general business practice, when

 6 you talk about frequency, that's sort of a different

 7 issue.

 8      Q.  It is a different issue.  That's why I'm

 9 asking.  Does general business practice require an

10 intent to violate the law?

11      A.  No.  For example, the situation I gave before,

12 where you -- the company may have compliant practices,

13 but the way it really works out when you're testing is

14 that 20 percent of the files are noncompliant.

15          So while they may officially have a compliant

16 practice written in their procedural manual, the effect

17 of that is that the noncompliance occurs sufficiently

18 that the regulator is going to consider that to be a

19 general business practice of not being in compliance,

20 and that's going to warrant some attention.

21      Q.  So a determination as to general business

22 practice does not require 100 percent noncompliance and

23 does not require an intent not to comply, correct?

24      A.  Correct.  I think I just said that one way

25 that regulators -- one method that regulators use to be
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 1 able to at least infer for purposes of enforcing the

 2 insurance laws and, you know, instituting corrective

 3 action or whatever the appropriate outcome might be,

 4 one of the methods they use is the error ratios, error

 5 tolerances.  And you look at frequency.

 6      Q.  And let's say you find -- you've gone in and

 7 examined a company, and you determine that there's 50

 8 percent noncompliance.  Are you with me?

 9      A.  Okay.

10      Q.  Do you say, "Wait a minute.  I'm not ready yet

11 to say this is a general business practice.  I want to

12 find out whether those 50 percent were the result of a

13 single decision made some time earlier."  You don't do

14 that, do you?

15      A.  That depends.  I might want to know exactly

16 why --

17      Q.  And you might not -- I'm sorry?

18      A.  -- they have that kind of rate of

19 noncompliance.  That would be an appropriate subject

20 for inquiry.

21          At that point though, if you've tested

22 appropriately and your samples are good, you've got 50

23 percent error rate, then, as a regulator, you're going

24 to be concerned with that.  And that would, in most

25 cases, be considered a general business practice of
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 1 being in noncompliance.

 2      Q.  If the company -- let's say you put that in

 3 your draft report, and the company says, "You know, I

 4 know.  I got it.  This is terrible.  I made a mistake,

 5 50 percent noncompliance.  But it turns out that the

 6 reason for the 50 percent noncompliance was a decision

 7 I made in 2003," you don't suddenly change the report

 8 about whether there was a general business practice, do

 9 you?

10      A.  I'm not sure from your question how that 2003

11 decision was relevant to the findings.

12          I can tell you that there are times, though,

13 that draft reports get issued and companies provide

14 additional information to clarify what our draft

15 findings may have been.

16      Q.  Whatever the mechanism was, if the company

17 comes in to you and says, "You know, you're right.  But

18 it was a 2003 decision.  It was one time that we made

19 this decision," you might very well take that into

20 account in deciding whether you want to bring an

21 enforcement action, but that would not negate the

22 finding of a general business practice, would it?

23      A.  I don't know the answer to that just based on

24 the information you've provided.  You know, if it's

25 this form situation we're talking about, it might make
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 1 a difference.  It may very well depend on the nature of

 2 the violation and what that old decision was and what's

 3 happened in the interim.

 4      Q.  Ms. Stead, could a business practice be any

 5 more general than when it occurs every single time?

 6      A.  Again, that depends.  If we're really talking

 7 about something like a form with some standard language

 8 that is or isn't on there, that really -- you need to

 9 look at that differently.  That's -- that's, I think,

10 subject to a different analysis than just the frequency

11 because you know that it's a form that's issued, and

12 it's issued electronically, just sort of automatically,

13 and it's missing some required boilerplate language,

14 then you know it's going to happen all the time.

15      Q.  But setting aside the Unfair Practice Act

16 issues for a second, is the common meaning of the word

17 "general practice" -- if a company is doing something

18 100 percent of the time, it's a general practice,

19 right?

20      MR. VELKEI:  Irrelevant.

21      THE COURT:  Overruled.

22      THE WITNESS:  I mean, that sounds like the answer

23 should be yes.  When I think about regulation and

24 market conduct, you're looking at what their policies

25 and procedures are.  You're testing for compliance to
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 1 see what actually happens in practice.  And that's the

 2 context in which regulators on the market conduct side

 3 generally talk about general business practices.  And

 4 it's usually -- it's tied to some specific regulation

 5 or statute that the company should be complying with.

 6      Q.  Ms. Stead, isn't it the case that many general

 7 business practices that result in violations of claim

 8 handling laws are the product of a single or a small

 9 number of decisions?

10      A.  That's a very broad question.  Obviously if

11 somebody makes a decision on a claim issue, that could

12 be a violation.  So I'm not really sure I'm able to

13 answer that as you posed that because that could mean a

14 lot of things.  It could be a major directive or some

15 company-wide process.  It could be an individual

16 adjuster making a decision on a claim.  So I'm kind of

17 at a loss to answer it the way you've asked it.

18      Q.  An individual examiner's making -- adjuster

19 rather, making a decision on a claim is not going to do

20 anything about general business practice except

21 contribute one case to the calculation, right?

22      A.  Well, his case load.

23      Q.  But you referred to a general directive from

24 management.  A general directive from management can

25 cause misprocessing of claims in more than 7 percent of
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 1 the cases, right?

 2      A.  It's -- it's possible, for example, if the

 3 directive is to pay all claims and don't pay any claims

 4 until they're 60 days old.  But, you know, I haven't

 5 seen that in this case.

 6      Q.  Hypothetical question:  If, let's say, there's

 7 a management directive, "Don't pay any claims over

 8 $10,000," and the company does not do that.  And

 9 $10,000 happens to represent -- the body of claims of

10 10,000 and more represents 15 percent of the claim

11 population.

12          So you do your tests, and you find 15 percent

13 noncompliance.  That noncompliance reflected a general

14 business practice that you actually can identify the

15 genesis of, right?

16      A.  Yes, possibly.  If you're talking about a 15

17 percent improper denial rate, I mean, right there

18 there's a concern possibly for the regulator.  So

19 you've added to that a directive not to pay 15 percent

20 of the claims.

21      Q.  Yes.  And so the fact that that 15 percent

22 noncompliance was the product of a single decision,

23 namely the directive, that doesn't render it somehow

24 not a general business practice, does it?

25      A.  In a situation -- in the situation you just
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 1 described, we're talking about frequency and

 2 establishing a business practice because of the

 3 frequency in which the noncompliance occurs.

 4          The issue we were talking about before, the

 5 forms, is really a different issue than that.  Then

 6 when you're talking about a single decision.  It's not

 7 a frequency issue as much as what the decision was and

 8 whether it was, you know, an intentional decision to

 9 violate the law or it was something inadvertent or some

10 misunderstanding with the law.

11          I see that differently as something that, you

12 know, causes a 15 percent noncompliance rate and you're

13 looking at the general business practice from that

14 perspective.  It's really talking about two different

15 things.

16      MR. STRUMWASSER:  I never got an answer to my

17 question, your Honor.

18      THE COURT:  Can you read the first part of the

19 answer back.

20          (Record read)

21      THE COURT:  So you're asking, if there's a

22 directive not to pay any claim over $10,000 and that

23 results in a 15 percent noncompliance, that's the

24 result of a single act, it's still a general business

25 practice?
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 1      MR. STRUMWASSER:  Right.

 2      THE COURT:  Do you agree with that, just on those

 3 facts?

 4      THE WITNESS:  No, not -- not if we're just talking

 5 about improper denials because generally they're going

 6 to be more involved in determining the non- -- or the

 7 denial rate, improper denial rate.

 8          And yet, if I was presented with that

 9 directive, I'd want to look into that some more, see

10 what the effect really is.

11          So I guess my answer really is it may be, but

12 I don't think I have enough just based on those facts

13 to establish that conclusively.

14      MR. STRUMWASSER:  Q.  So on the facts of that

15 assumption, memo saying "over 10,000 don't pay," 15

16 percent, you don't know enough to know whether the

17  15 percent incorrect payment rate was the -- indicated

18 a general business practice; is that your answer?

19      A.  No, not exactly.  What I'm trying to say is

20 the 15 percent noncompliance, assuming the testing has

21 been done properly, that in and of itself creates an

22 inference that there is a general business practice of

23 improperly denying claims, assuming improper denial is

24 what you're testing for.

25          The directive you mentioned, where all claims
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 1 over 10,000 are just not paid, I mean, that kind of a

 2 directive would be troubling for any regulator.

 3 Whether that establishes the 15 percent or not I'm not

 4 sure I can say just based on those facts.

 5      Q.  I think I've got it now.  What you're saying

 6 is that the 15 percent establishes the general business

 7 practice with or without the directive, is that what

 8 you're saying?

 9      A.  Yes.  That's the whole idea of the error

10 tolerances and the sampling, and you draw the inference

11 that, if it's occurring that frequently, it may very

12 well be the company's general business practice to

13 improperly deny claims.

14          Now, as part of that additional review that

15 regulators often do, you talk to management, say

16 "What's going on?"  If management says, "Well, I

17 ordered them officially to never pay any claim over

18 $10,000," that's going to raise a red flag.

19      Q.  But it's not going to negate the inference

20 from 15 percent noncompliance that it was a general

21 business practice, correct?

22      A.  No, I don't think it negates the finding based

23 on the 15 percent.

24      Q.  So a 15 percent noncompliance observed in the

25 exam creates a presumption of general business practice
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 1 that is not negated by the fact that it was the product

 2 of a directive from management.

 3          But 100 percent noncompliance is not a general

 4 business practice if it was the result of a single

 5 decision; is that your testimony?

 6      A.  No, I don't think that last part is what I

 7 just said.

 8      Q.  Okay.  100 percent noncompliance is observed

 9 in an exam.  And it is the product of a single decision

10 that was made prior to the exam period.  Are you with

11 me?

12      A.  Yes.

13      Q.  Does the fact that it was the product of a

14 single decision preclude a determination that the 100

15 percent noncompliance rate was the product of a general

16 business practice?

17      A.  Could you read that back please?

18      THE COURT:  Sure.

19          (Record read)

20      THE WITNESS:  I don't think I can give that a yes

21 or no.  And the reason is we're talking about

22 determining general business practices.  We use

23 frequency as a way to do that, one way, talked about.

24          You know, the directive to violate the law

25 that's carried out throughout the company, that might
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 1 be another way to establish a business practice.  I

 2 haven't seen that here.

 3          When we're talking about the form, we're not

 4 talking about, you know, a decision to violate the law.

 5 We're talking about one form, the EOB where the

 6 language that was left out -- you know, my opinion was

 7 it's very understandable given the statute and the

 8 history of the Department.

 9          On the EOP issue, you know, that appears to

10 have been potentially an error.  But even at that

11 respect, that law only applies to claims that are

12 contested or denied.

13          So the fact that it wasn't on EOPs that went

14 out with paid claims makes sense too.  So I don't think

15 what we -- in this case, we don't have that sort of

16 directive from on high to violate the law.

17      Q.  I understood you earlier to say that the

18 presence or absence of an intent to violate the law is

19 not determinative of whether it's a general business

20 practice.  Am I correct in my understanding?

21      A.  That can be, for example, when you're using

22 the testing, the sampling, and you're looking at the

23 percentage of compliance.  You can draw an inference

24 from a -- the conduct that violates the law with

25 sufficient frequency, that the regulator can infer that
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 1 it is the company's practice to violate the law, that

 2 specific law.

 3      Q.  I want to make sure I have it right here.  If

 4 the observed noncompliance rate is above the threshold

 5 and you confirm that that's the case, for the

 6 determination whether it's a business practice, it

 7 doesn't matter whether it was the product of

 8 intentional or negligent behavior, does it?

 9      A.  No, if you're testing that way and you're

10 looking at error tolerances.

11          And so the error rate for claims, for example,

12 is higher than 7 percent, you can draw the inference

13 that, because that noncompliant conduct occurs with

14 such frequency that, regardless of what the company's

15 stated policy might be, the noncompliance occurs with

16 such frequency that the regulator infers that it is a

17 general business practice to be noncompliant with

18 whatever that law is.

19          And the reason this becomes important is

20 because the focus of market conduct in general is on

21 overall business practices, not random errors or just

22 individual or inadvertent types of errors.  Those

23 things happen.  Regulators understand they happen.  And

24 that's why regulators don't have an expectation of

25 perfection.
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 1          Well, that would be wonderful to have every

 2 single claim paid completely correctly every single

 3 time.  That doesn't happen.  It doesn't really happen

 4 in any line of business I'm familiar with.

 5          So those error tolerances recognize that.  So

 6 when you're looking for compliance as a regulator,

 7 you're not focusing on the individual errors.  You're

 8 focusing on overall practices and, whether it was

 9 timely payment or something else, is it the company's

10 practice to engage in compliant behavior, compliant

11 with that particular statute.

12      MR. STRUMWASSER:  Is your Honor looking for a good

13 place to break?

14      THE COURT:  Yes, I think so.

15          (Recess taken from 11:04 to 11:23)

16      MR. STRUMWASSER:  Q.  Ms. Stead, in the case of

17 EOP violations that the Department has charged here,

18 the decision about what information to include or

19 exclude on the form was not made only one time, was it?

20      A.  I don't know.  It's possible that forms were

21 revised at different times.

22      Q.  So let's assume for a moment that at some

23 point in the distant past the EOB and EOP forms were,

24 on a single occasion, composed, and the text was given

25 to whoever it was that would then make it happen such
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 1 that this is the text in our EOPs and EOBs.

 2          At the time when PacifiCare received the

 3 Department's violation letters in early 2007

 4 identifying the noncompliant acts, noncompliant text,

 5 PacifiCare was forced to reassess its EOP, wasn't it?

 6      A.  Well, yes.  I believe it had discussions with

 7 the Department about the language on the EOP.

 8      Q.  With respect to the EOPs that are charged

 9 here, each of them was the product of at least two

10 decisions, one creating the original content of the

11 notice and a second decision to continue using the old

12 text for months after receiving the violation letter,

13 correct?

14      A.  Well, no, not exactly.  I'm not sure I

15 consider those two different decisions with respect to

16 creating the form.  My point in saying that the

17 decision is made at one time is that, whatever that

18 language is on the form, whatever is missing on the

19 form when that form was created, that's the decision

20 point at which the boilerplate is determined.

21      Q.  And you don't perceive there to be a second

22 decision when the licensee receives notice from the

23 regulator that its form is deficient and it continues

24 to use the deficient form?  You don't see that as a

25 second decision?
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 1      A.  My understanding is -- no, not with respect to

 2 the creation of the form.  My understanding is what

 3 happened was the company was getting ready to change

 4 that.  The EOB issue came up; the decision was to

 5 implement both changes, go into the system, make system

 6 changes just one time.  I'm aware that that was

 7 communicated with the Department.

 8          And then there were delays in the EOB language

 9 when there was some back and forth between the company

10 and the Department as to what the appropriate language

11 was for the IMR notice.

12          So my understanding was that the change was

13 going to be made pretty quickly, and the Department was

14 aware that the EOP change was pending the EOB, which it

15 appeared to be that that was going to happen quickly.

16 And then there were just changes with the language, so

17 it was delayed.

18      Q.  When do you believe the Department was advised

19 that the EOPs were being held up pending resolution of

20 the text on the EOBs?

21      A.  At some point when the EOB issue was issued,

22 I'm aware of some communication that those changes were

23 going to be done together.

24      Q.  So you've now identified a couple of decisions

25 here.  With respect in particular to the EOPs, you have



25532

 1 the original decision on what was going to go in.  You

 2 have the decision to not to correct the EOPs until the

 3 text of the EOBs is finalized.  And you have the

 4 decision to actually modify the EOP's text, right?

 5      A.  Yes, those are decisions, although I'm not

 6 certain those are -- they are not the kinds of

 7 decisions I was talking about when I talk about the

 8 omission of the language on the form in the first

 9 instance.

10      Q.  Okay.  But your point was that we shouldn't

11 treat the 100 percent noncompliance as a general

12 business practice because they were a product of a

13 single decision on what goes in the template.  That was

14 your point in your report, correct?

15      A.  Yes.  You look at that differently.  You look

16 at the creation of the form, if it's -- as I said

17 before, if it's a form that's used with respect to

18 every claim or every time it's used it's going to have

19 whatever that deficiency is there.  So frequency isn't

20 really the issue.  You really look at what happened

21 with implementing the EOP with or without that

22 language.

23      Q.  And your analysis of general business practice

24 in the case of forms does not, in your view, require

25 any adjustment for subsequent decisions about whether,
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 1 when, and how to revise the text after receiving notice

 2 from the Department that it is out of compliance?

 3      A.  Yes, I don't think that's really the proper

 4 analysis for this.  As I mentioned before, you look at

 5 the form itself, the decision to omit or not omit the

 6 language in question.  The company is told what's going

 7 on by the Department, and they agree to change it.

 8 That's what's important.

 9          Then in this case, with the EOB change

10 happening right about the same time, the company being

11 notified right about the same time, it makes sense to

12 me that the company would implement one system change

13 rather than two.

14          The Department was aware that those two things

15 were being put together, implemented at the same time.

16 And there was back and forth between the company and

17 the regulator about the appropriate language.  And I

18 would not expect a company to implement language on the

19 EOB that the regulator didn't agree to.

20          So when you look at all the facts of this

21 case, you know, the company responded appropriately to

22 change those things.  And this is one of those areas

23 where you want compliance going forward, and that's

24 going to be the focus for the regulator.

25      Q.  Ms. Stead, you talked in that last answer
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 1 about understanding why they did what they did.  But on

 2 the narrow question of whether the 100 percent

 3 noncompliance for the EOBs and EOPs that are charged is

 4 a general business practice, it's your opinion that,

 5 even if there was a notification and a subsequent

 6 decision to delay remedial action, that it is not a

 7 general business practice because it originally was a

 8 single form?

 9      MR. VELKEI:  Asked and answered.

10      THE COURT:  I believe she has told you her

11 position.  Let's move on.  Sustained.

12      MR. STRUMWASSER:  Q.  Page 5 of your report,

13 Ms. Stead, second paragraph under D, heading D.

14          According to your report, CDI has taken a

15 strained and overly expansive view of what is denied --

16 what is a denied or contested claim with respect to EOB

17 and EOP violations, right?

18      A.  I'm sorry.  Is that the second paragraph

19 of D?

20      Q.  Yes.  Second paragraph, second sentence.

21      A.  Okay.

22      Q.  You've testified that the word "paid" means

23 benefits under policy are paid and "denied" means

24 benefits under policy aren't paid, correct?

25      A.  Yes.
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 1      Q.  Now, what if a claim is partially paid and

 2 partially denied?  How would you characterize that?

 3      A.  I'm not sure what you mean by "partially paid

 4 and partially denied."

 5      THE COURT:  I think that's fair, because in the

 6 past, you've indicated that, because they don't pay the

 7 actual full amount of the doctor's bill, even though

 8 that's -- they pay the contracted amount and there's no

 9 money left that the patient has to pay, you've

10 considered that to be part paid and part not paid.  And

11 that is, I don't believe, what Ms. Stead is talking

12 about.

13          So it's fair for her to ask you what you're

14 talking about when you say that.

15      MR. STRUMWASSER:  Of course.

16      THE COURT:  Okay.

17      MR. STRUMWASSER:  Q.  So here's a hypothetical.

18 Claim is submitted, three lines of claim.  You know

19 what a claim line is, right?

20      A.  Yes.

21      Q.  And Line 1 is paid in full and -- fully, the

22 amount that is submitted.  And Lines 2 and 3 are

23 completely denied.  Is that claim paid or denied?

24      A.  In that situation, the claim may be considered

25 denied because there are portions of that claim
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 1 particular services of which benefits have not been

 2 made available.

 3      Q.  Same hypothetical:  Line 1, paid in full in

 4 the amount that is submitted.  Line 2, the allowed

 5 amount is -- Lines 2 and 3, the allowed amount is paid

 6 at a lesser amount than the amount billed.

 7      A.  First of all, I -- I'd have to -- it's a

 8 little inconceivable that one line would be paid at the

 9 billed amount and another would be paid at the

10 contracted rate.

11          But in any event, my answer is that would be

12 considered a paid claim.  Benefits have been provided

13 for each service that's listed in that claim.

14      Q.  Single line.  The insurer recognizes it as a

15 covered claim but says the entirety of the billed

16 amount is attributable to the deductible and therefore

17 no payment is forthcoming.  Is that a paid claim?

18      A.  Yes, generally it's a paid claim.  I mean, it

19 may be considered a closed without payment claim, which

20 is another way of designating these things.  It would

21 also be a bit unusual to have the deductible paid or

22 attributable to the billed amount, but in general, that

23 would be considered paid or at least closed without

24 payment.

25      Q.  Would it be considered partially denied?
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 1      A.  No, because any benefits to which a person was

 2 entitled were applied.  In other words, it's applied to

 3 the deductible.  That's what the contract provides for.

 4 That's not denying coverage.

 5      Q.  Is the closed without payment category one

 6 that is recognized in the PacifiCare system?

 7      A.  I don't know.  I'm speaking in more general

 8 terms.

 9      Q.  And so a closed without payment would not be a

10 denied claim in your view?

11      A.  Correct.  If the deductible's applied,

12 that's -- it's going to depend on exactly how it's

13 classified in a particular company system.  But it's

14 either going to be paid or closed without payment.

15          In either case, benefits that are due under

16 the contract have been provided or at least the terms

17 of the policy have been complied with.  And if it's,

18 you know, it's a deductible -- if the deductible is

19 owed and it exceeds the amount for the service, then,

20 you know, money isn't going to go from the insurance

21 company to the provider necessarily or from the

22 insurance company to the consumer.

23          But you know, the benefits due under policy

24 have been essentially provided.

25      Q.  So in your view, a claim can be a paid claim
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 1 even if no money goes from the insurer to anybody?

 2      A.  Yes, for purposes of distinguishing a paid

 3 claim and denied claim, absolutely.

 4      Q.  And in a -- new hypothetical.  One line and

 5 the claim is -- and no payment is made, and the

 6 determination is it's not a covered service.  Are you

 7 with me?

 8      A.  Yes.

 9      Q.  Is that closed without payment?

10      A.  Well, it's closed without payment in the sense

11 that there's no payment.

12      Q.  In what sense is it not closed without

13 payment?

14      A.  Maybe I should explain.  When we talk about

15 closed without payment, we're talking about situations

16 where claims are appropriately adjudicated; there's no

17 actual money changing hands.  But if it's been

18 considered and applied, even allowed, then that would

19 be true for the situation where the deductible is

20 applied.

21          If a claim is closed or denied -- whatever you

22 want to call it, closed because there's no -- it's not

23 a covered service, that's not really a closed without

24 payment situation.

25      Q.  Is it denied?
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 1      A.  If the decision is that service is not covered

 2 and no benefits are issuing, then I would expect that

 3 to be reported as a denied claim.

 4      Q.  And if the single-line claim is submitted and

 5 it is a covered service but determined not to be

 6 medically necessary, is that paid, denied, closed

 7 without payment, something else?

 8      A.  So you're asking me if the claim was denied --

 9 it was a covered service, but it was not medically

10 necessary?

11      Q.  Yes.

12      A.  That would most likely be a denied claim as

13 benefits have not been provided on some grounds under

14 policy.

15      Q.  You say "most likely."  Under what

16 circumstances would it not be?

17      A.  It would be a denied claim.

18      Q.  So in your mind, a denied claim is one in

19 which there is no payment; is that right?

20      A.  No.  There can be claims that are properly

21 adjudicated under a policy in which no money is

22 actually paid by the insurance company.  An example you

23 gave me before was an example of that, where the

24 deductible applies; so while the services may be

25 covered, there's no money coming from the insurance
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 1 company because that portion, that service, has to be

 2 paid for by the member.

 3      Q.  Now, would you agree that whether or not

 4 something is a covered service is a question upon which

 5 the provider and the insurer might disagree?

 6      A.  Well, yes, it's possible they might.  But when

 7 you're talking about covered service, you're really

 8 talking about benefits under the insurance policy and

 9 whether those benefits are covered under the policy

10 purchased by the member.

11      Q.  And on that question, the provider and the

12 insurer might disagree, correct?

13      A.  It's possible they might.  I don't know that

14 the providers generally actually ever see the insurance

15 policy that consumers buy.  So I don't know that they

16 would know what's covered or not covered under a

17 particular policy.

18      Q.  It's not your experience that providers try to

19 find out whether a patient has coverage for service

20 contemplated before they provide the service?

21      A.  Well, yes, certainly there are situations in

22 which the provider will get a precertification or

23 request information to see whether certain type of

24 coverage is available or certain services covered or

25 the number of visits that might be covered.  Yes, that
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 1 happens.

 2          What I was talking about was does the provider

 3 actually see the insurance policy and really know what

 4 is covered under policy.  And with respect to that

 5 latter, my experience, providers are not looking at the

 6 actual policies.

 7      Q.  Ms. Stead, is it possible that a provider and

 8 the insurer will disagree about the provider's

 9 calculation of the deductible?

10      A.  I'm sorry.  Would you repeat that question?

11      MR. VELKEI:  I think you misspoke there.  Right?

12      MR. STRUMWASSER:  I'll try it again.

13      Q.  Is it possible that the insurer and the

14 provider will disagree about the insurer's calculation

15 of the deductible?

16      A.  No, not in my experience.  That's really an

17 issue between the member, who has to pay the

18 deductible, and the insurer.

19      Q.  Are you aware of instances in this record

20 where it appears that PacifiCare incorrectly handled

21 the deductible calculation?

22      A.  I know there's been some -- just in general, I

23 know there's been some issues raised about that, but

24 that's really all I know.

25      Q.  Ms. Stead if -- is it possible that the



25542

 1 insurer and the provider will disagree about the amount

 2 that is due for a given service under provider

 3 contract?

 4      A.  Yes, that can happen.

 5      Q.  Under each of these circumstances --

 6 disagreement about whether a service is covered,

 7 disagreement about whether the deductible has been

 8 calculated correctly, disagreement about whether the

 9 amount due under contract has been properly determined

10 by the insurer -- are these issues that the provider

11 might want to take to the Department of Insurance for

12 review?

13      A.  It's possible.  But generally those are the

14 kinds of issues, if the provider really has a dispute

15 about one of those, that they would take to the

16 insurance company.  There is a formal process for that

17 that's required.  So that would, I would expect, be the

18 first step.

19      Q.  Let's take a look at 10123.13.

20      A.  I'm sorry, what number?

21      Q.  10123.13 of the Insurance Code.

22      A.  Okay.

23      Q.  Subdivision (a) is the portion of this section

24 that includes the requirement for right to CDI review

25 language to be provided, correct?
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 1      A.  Yes, for certain claims.

 2      Q.  And it specifically says that the notice needs

 3 to be provided for claims that are denied or contested,

 4 correct?

 5      A.  Yes.

 6      Q.  And in fact this notice must be provided if

 7 any portion of the claim is contested or denied,

 8 correct?

 9      A.  Do you want to point me to that language in

10 the statute?

11      Q.  Sure.  I don't want to count sentences, but

12 there's sentence that says, in Subdivision (a) about

13 halfway down, "The notice that a claim is being

14 contested or denied shall identify the portion of the

15 claim that is contested or denied and the specific

16 reasons," and so on.

17      A.  Yes.

18      Q.  And then several lines further down it says,

19 as to those claims, the notice shall advise the

20 provider that submitted the claim on behalf of the

21 insured the information about their right, correct?

22      A.  Yes.

23      Q.  A claim that has been partly denied requires

24 the right of review notice in the EOB, would you agree?

25      A.  Well, the statute says -- yes.  I mean, the
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 1 statute says the portion of the claim that's contested

 2 or denied requires that notice.

 3          The question, though, is what you mean by

 4 "partially denied."  And this is where I disagree with

 5 Mr. Cignarale.

 6      Q.  So you agree that partially denied claims

 7 require the notice; you simply disagree about what

 8 constitutes a partially denied notice?

 9      A.  It says "the portion of the claim."  So when

10 you have three lines on a claim, and the first line is

11 denied, no benefit are paid, I'd argue that's a portion

12 of that claim.

13          And as we said before, I would consider that

14 denied claim, even if the second two lines are actually

15 paid.  So because that first line, that portion of the

16 claim, was not paid, then notice would be required.

17      Q.  Okay.  To the best of your knowledge, was

18 PacifiCare in compliance at any time before June of

19 2007 with that requirement, as you understand it, with

20 respect to EOBs and EOPs that were issued on claims

21 that you acknowledge are partially denied?

22      A.  If you're asking -- no.  If you're asking me

23 whether the forms had that notice on denied claims, my

24 understanding is they didn't.  But whether a regulator

25 would even charge those violations under the
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 1 circumstances is one thing.

 2          And given the corrective actions and taken in

 3 sort of the context of what was going on at the time,

 4 it's not something, frankly, that I would impose a

 5 penalty on.  This is not that type of an issue.

 6      Q.  But in terms of determining whether or not

 7 there were EOP violations, you and Mr. Cignarale agree

 8 that there were.  You simply disagree with him about

 9 the number because of the definition of denied or

10 contested, correct?

11      A.  Well, as to violations, I think that's

12 something the Department -- it's their burden to prove.

13 My understanding is the EOPs did not have the right of

14 review language until the corrective action was taken.

15      Q.  I'm trying to understand, with respect to

16 claims that had lines of denial and lines of payment,

17 you and Mr. Cignarale agree as to those that the EOPs

18 and EOBs were out of compliance, correct?

19      A.  Yes, I agree that the language was not on EOPs

20 that were given on -- issued for denied and contested

21 claims.

22          What I'm a little reluctant to do is to make a

23 finding of a violation of law.  I think that's really

24 the Court's province.

25      Q.  As to those EOBs and EOPs, those that contain
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 1 some lines of outright denial, you are in agreement

 2 with Mr. Cignarale that those EOBs and EOPs did require

 3 the statutory language, correct?

 4      A.  Yes, the way I read this, if you're talking

 5 about a claim that has, for example, three claim lines,

 6 one of which nothing is paid and no benefits are

 7 allocated and the deductible is not applied and the

 8 other two are paid, then that would be a denied claim.

 9          That also depends on the first one actually

10 being -- having benefits denied and not simply being

11 applied to the deductible.

12      MR. STRUMWASSER:  I'm about to start a new inquiry

13 so --

14      THE COURT:  Okay.  1:30.

15          (Whereupon, the luncheon recess was taken

16           at 11:52 o'clock a.m.)

17

18

19

20

21

22

23

24

25
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 1                     AFTERNOON SESSION

 2                         ---o0o---

 3          (Whereupon, all parties having been

 4           duly noted for the record, the

 5           proceedings resumed at 1:31 p.m.)

 6      THE COURT:  Back on the record.

 7      MR. STRUMWASSER:  Q.  Good afternoon, Ms. Stead.

 8      A.  Good afternoon.

 9      Q.  Ms. Stead, if an insurer, health insurer

10 receives a claim and responds to the claim by saying to

11 the claimant, "We cannot process this claim because we

12 need additional medical information," is that a

13 contested claim?

14      A.  Yes, I believe under the California statute,

15 it is.

16      Q.  And if that insurer makes exactly the same

17 communication but adds at the end a sentence to the

18 effect, "Accordingly, we are denying the claim at this

19 time," is that a denied claim?

20      A.  If a company is saying that they're denying it

21 and not offering any benefits?

22      Q.  Yes.

23      A.  You know, just based on what you told me, it

24 might be that.

25      Q.  So it is possible for a claim to be both
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 1 contested and denied; is that right?

 2      A.  No, not in my experience, no.

 3      Q.  Well, but definitionally, in the example I

 4 gave, that would be a contested claim and a denied

 5 claim, wouldn't it?  That is to say, it says, "We

 6 cannot process this because we don't have enough

 7 information.  Please send us more.  And until you do,

 8 we are denying the claim."  That would be both a

 9 contested and a denied claim, wouldn't it?

10      A.  Based on what you've told me, that sounds more

11 like a contested claim.

12      Q.  So you would not call that a denied claim even

13 if the insurer uses the word "denied" and says, "We are

14 denying the claim"?

15      A.  No.  Based on what you've told me it appears,

16 just based on what you've said, that the company is

17 leaving open the possibility of processing the claim

18 when they received -- finish processing, when they

19 received the requested information.

20      Q.  In your experience, is it unusual to see the

21 insurer that is asking for more information to also say

22 in that communication that the claim is being denied?

23      A.  I don't know if it's unusual.  I don't recall

24 seeing that situation.

25      Q.  In that instance, that is to say, the response
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 1 "We need more information, and until then, we are

 2 denying the claim," benefits are not being paid in that

 3 example, right?

 4      A.  Well, no, but they wouldn't be with a

 5 contested claim.

 6      Q.  So that's not a paid claim in any sense,

 7 right?

 8      A.  No, I would not consider that a paid claim.

 9      Q.  Is it your -- in your understanding of the

10 terms "paid" or "denied," is every claim either paid or

11 denied?

12      MR. VELKEI:  Objection, vague.

13      THE COURT:  Overruled.

14      THE WITNESS:  Well, generally, yes, except let me

15 explain because, of course, there are contested claims.

16 And then we asked whether there would be anything else

17 that would hang out there that wasn't eventually paid

18 or denied, I mean, I'd have to think about it.  We did

19 talk about the situation where the claim amount is paid

20 or attributable to the deductible, the deductible

21 applied, so there isn't technically a payment.  But

22 that would still be considered -- if you're just

23 talking about paid, denied, or contested, then I would

24 call that a paid claim.

25      Q.  And I understand your position.  And I
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 1 intend to -- I mean to incorporate this.  When you said

 2 that a paid claim is one in which benefits are paid,

 3 you were including among situations where benefits are

 4 paid that no money changes hands but a deductible is

 5 credited, right?

 6      A.  Yes.

 7      Q.  I want to go back now to the first example I

 8 gave you this morning; that is three-line claim is

 9 submitted.  Line 1 is paid in full at the amount

10 claimed.  Lines 2 and 3 are both denied.  In that

11 situation, benefits are paid, correct?

12      A.  Well, if I understand your question, benefits

13 were paid for the first line of that claim.

14      Q.  Right.  So that would have been a paid claim

15 under your definition, correct?

16      A   No, I think we covered that earlier, that if

17 two of the three lines were denied and no benefits were

18 paid, then that would be a denied claim.

19      THE COURT:  She said that already.

20      MR. STRUMWASSER:  I know she said that already.

21      Q.  I'm trying to establish that then the -- your

22 definition that a paid claim is one in which benefits

23 are paid or credited would include claims that you

24 contend are denied and not paid, correct?

25      MR. VELKEI:  Objection, vague, asked and answered.
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 1      THE COURT:  I didn't understand the question.

 2          Did you?

 3      THE WITNESS:  No.

 4      THE COURT:  Okay.

 5      MR. STRUMWASSER:  Q.  Your definition of a paid

 6 claim is one in which benefits are paid under the

 7 policy, correct?

 8      A.  Yes.

 9      Q.  And in my example -- Line 1 was paid, 2 and 3

10 were denied -- that was a paid claim, correct, under

11 that definition?

12      THE COURT:  She said it was not.  It was a denied

13 claim.

14      MR. STRUMWASSER:  Your Honor, that's my point.

15      THE COURT:  She just said it.

16      MR. STRUMWASSER:  Q.  Ms. Stead, is it possible

17 for a claim to be both paid and denied?

18      A.  I mean, yes, if you're talking about some

19 lines being paid and others being denied.  But for

20 purposes of providing notice of a right to review or

21 for purposes of conducting a market conduct

22 examination, the situation in which one line -- claim

23 line is paid, benefits are provided, and two of the

24 three benefits are not provided, that would be

25 considered a denied claim.
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 1      MR. STRUMWASSER:  That was what I was looking for,

 2 your Honor.

 3      Q.  Ms. Stead, have you ever seen a PLHIC EOP?

 4      A.  I've looked at a lot of documents.  I think

 5 so.

 6      MR. STRUMWASSER:  Your Honor, I'm going to show

 7 the witness Exhibit 140 in evidence.

 8      THE COURT:  Sure.

 9      MR. VELKEI:  Is there a particular page or pages

10 that you want to direct her attention to?

11      MR. STRUMWASSER:  Sure, I'll do that whenever

12 she's ready.

13      MR. VELKEI:  If you could do that so she'd have a

14 chance to look at those particular pages in advance of

15 your questions, that would be --

16      MR. STRUMWASSER:  I think it will move more

17 swiftly if I just proceed, and then we'll stop whenever

18 she needs it.

19      THE WITNESS:  Okay.

20      MR. STRUMWASSER:  Q.  Have you seen this document

21 before, Exhibit 140?

22      A.  I don't recall.

23      Q.  Okay.  Do you recognize it as a -- again, stop

24 if you would like -- it pertains to an EOP that went to

25 the Turner Eye Institute?  And turn to Page 9717.  You
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 1 know we're using the last four digits of the Bates

 2 number.

 3      A.  Okay.

 4      Q.  Now, the first question I have for you is can

 5 you read the numbers in the shading?

 6          I think it's legible, your Honor, in the

 7 original, but we may have too many generations.  I'll

 8 be glad to just read the numbers because we have a

 9 clear copy.

10      A.  Yes, I think I can read them.

11      Q.  Okay.

12      THE COURT:  The only numbers in the shading are

13 under "Applied to Annual Deductible," right, and

14 "Patient" --

15      MR. STRUMWASSER:  -- "Co-Insurance Amount."

16      THE COURT:  -- "Co-Insurance Amount."

17      MR. STRUMWASSER:  Q.  Yes, and those are 16.66 and

18 445.00.

19      A.  Yes.

20      Q.  So we have here a claim in which the billed

21 amount for this service was $3,000.  Do you see that?

22      A.  Yes.

23      Q.  And there is a title of four columns

24 "Ineligible Amount."  Do you see that?

25      A.  Yes.
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 1      Q.  And the second column under the "Ineligible

 2 Amount" has "provider Discount" of $1500, correct?

 3      A.  Yes.

 4      Q.  And do you agree that this is an indication

 5 PLHIC is not going to pay that $1500 on the $3,000

 6 claim because it claims a right to a provider discount

 7 under its contract with Turner?

 8      A.  Yes, that's the assumption I would make based

 9 on the remark code.

10      Q.  And then there is a $16.66 that was applied to

11 this patient's deductible, right?

12      A.  Yes.

13      Q.  And then there's a patient co-insurance amount

14 of 445 resulting in a net of 1038.34, right?

15      A.  Yes.

16      Q.  Let's take a look now -- don't put this away,

17 but let's just take a look at the regulations.  And I'd

18 like you to take a look at Section 2695.7.

19      A.  In the book or --

20      Q.  No, the regulation handout.

21      A.  2695.7?

22      Q.  7, yes.

23      A.  Okay.

24      Q.  Under (b)(3), "Written notification pursuant

25 to this subsection shall include a statement that, if
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 1 the claimant believes all or part of the claim has been

 2 wrongfully denied or rejected, he or she may have the

 3 matter reviewed by the California Department of

 4 Insurance."  Do you see that?

 5      A.  Yes.

 6      Q.  Do you recall Mr. Cignarale, in his pre-filed

 7 testimony, citing this regulation in explanation for

 8 why all of the EOPs and EOBs were denials for purposes

 9 of the EOB and EOP statutes?  Do you recall him citing

10 this regulation for that purpose?

11      A.  No, I don't recall.

12      Q.  It is your opinion that the right to CDI

13 review language is not required to be on the EOP we

14 just looked at in 140 on Page 9717, correct?

15      A.  Yes, that's correct.

16      Q.  You would agree, would you not, that it is

17 possible that some part of this claim was wrongfully

18 denied or rejected?

19      A.  Is it possible that it wasn't paid the

20 appropriate amount?  I suppose that's possible.  But

21 this is -- I mean, this appears on the face of it to be

22 a contracted amount, the contract between the provider

23 and the insurance company.  And at least on the face of

24 it, it appears the company has paid that amount.  So

25 this is a paid claim.
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 1      Q.  And it is not in your view a denied claim?

 2      A.  No.

 3      Q.  But you do acknowledge that each of these

 4 deductions -- the 1500 for the provider discount, the

 5 1666 for the deductible and the 445 -- are numbers that

 6 the company calculated and the provider might view the

 7 company as having calculated incorrectly, right?

 8      A.  Certainly -- yes, certainly that's possible.

 9      Q.  Are you aware that there is evidence in this

10 record of PLHIC paying providers according to the wrong

11 fee schedule?

12      A.  Yes, I understand there's been some discussion

13 about that.

14      Q.  And given this possibility that an insurer

15 might apply the wrong discounted rate, you would agree

16 that providers have a right to seek CDI review of a

17 claim when the EOP reflects a provider discount,

18 correct?

19      A.  Yes, but I don't think it's because of the

20 discount that's on there.  I think the provider can

21 take a matter to the Department, you know, at any time,

22 depending on when the Department's willing to accept

23 those complaints.

24          But that doesn't -- but because there's a

25 discount, that doesn't make it a denied claim or even a
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 1 contested claim to which the notice of a right of

 2 review would be required.

 3      Q.  I understand.  I'm taking small steps here.

 4 All I'm asking is, if the provider believed that 1500

 5 was the wrong amount, the Turner Eye Institute could go

 6 to the Department of Insurance and say, "We would like

 7 you to look at this claim and review whether we were in

 8 fact paid the correct amount," right?

 9      MR. VELKEI:  Asked and answered.

10      THE COURT:  Overruled.

11      THE WITNESS:  Well, yes, although there is already

12 a provider dispute resolution process required under

13 state law for the handling of those kinds of matters

14 between the company and the Department.  And at least

15 at one point in time, the Department had a policy in

16 place by which they wanted those kinds of fee issues to

17 be handled at the provider dispute resolution level

18 between the company and the provider before bringing

19 them to the CDI.

20      MR. STRUMWASSER:  Q.  Ms. Stead, you also claim

21 that you've never heard of anyone taking such a

22 position about what constitutes a denied or contested

23 claim as the Department has taken in this case, right?

24      A.  Yes.  So when I made that statement, I was

25 referring to Mr. Cignarale's testimony that, if a claim
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 1 is paid at the rate agreed to between the provider and

 2 the company, that that in fact is either denied or

 3 contested.

 4      Q.  And you say that market conduct exams,

 5 including the exam in this case, rely on terms such as

 6 "denied claims" or "paid claims" within their ordinary

 7 meaning to determine categories of claims data,

 8 correct?

 9      A.  Yes, in the same way that CDI polled paid

10 claims when they conducted the examination in question.

11      Q.  Let's take a look at Slide 17 of your

12 PowerPoint presentation.

13      A.  Okay.

14      Q.  You have pasted into this slide an excerpt,

15 and enhanced, an excerpt of a page from -- a table from

16 the market conduct report for PacifiCare, right?

17      A.  Yes.

18      Q.  And you've cited this excerpt as an example of

19 CDI treating as contested or denied claims paid claims

20 under your definitions, right?

21      A.  No, the purpose of this slide was to

22 illustrate that CDI, when they performed the

23 examination, considered paid claims in the same way

24 that most regulators do, the way that term is commonly

25 used in market conduct.  That was the purpose of
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 1 showing this.  That was how the Department actually

 2 viewed paid claims.

 3      Q.  Now, you reproduce here, you note that the

 4 original table has an asterisk, right?  Under the

 5 heading "PLHIC Electronic Claims Paid Review"?

 6      A.  Yes.

 7      Q.  And you have as the asterisk the text of the

 8 footnote at the bottom of Slide 17, "Includes paid

 9 claims with one or more denied claim lines."  Do you

10 see that?

11      A.  Yes.

12      MR. VELKEI:  Your Honor, I just want to clarify.

13 That was a typo that we left in that slide.  That's not

14 referencing something in the audit report.

15          So in other words, if you look at the audit

16 report that's reflected in Slide 17, it doesn't include

17 that asterisk.  That was referring to something else

18 that just, frankly, was not deleted.

19      MR. STRUMWASSER:  Is counsel saying that the --

20      THE COURT:  I don't know.

21          If there's really a mistake, you should fix

22 it.

23      MR. VELKEI:  That's what I'm pointing out.

24 There's a mistake.  This is not -- because the examiner

25 is focusing on this as an asterisk from the report,
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 1 from the MCE report, but it's not.  That's all I'm

 2 trying to say.  I'm trying to clarify that --

 3      THE COURT:  Where's the original?

 4      MR. STRUMWASSER:  It's in Exhibit 1.

 5      MR. VELKEI:  I've got a copy of it right here,

 6 your Honor.  May I approach?

 7      THE COURT:  (Nods head affirmatively)

 8      MR. VELKEI:  This is what it looks like, the

 9 bottom part (indicating).

10      THE COURT:  This one (indicating)?

11      MR. VELKEI:  Yes.  I can leave this for you if you

12 want.

13      THE COURT:  It's okay.  I have one.

14      MR. VELKEI:  It's Page 6 of the confidential

15 report.

16      MR. STRUMWASSER:  Q.  All right, Ms. Stead, so

17 let's clarify what we've got on Slide 17.

18          In the original from which you are excerpting,

19 there is a single asterisk designating a footnote to

20 the right of the title of the top row, correct?

21      MR. VELKEI:  You might want to show her a copy, if

22 you don't mind.

23      MR. STRUMWASSER:  No.

24      MR. VELKEI:  It's Exhibit 1 (indicating).

25      MR. STRUMWASSER:  Does your Honor have a copy
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 1  of 1?

 2      THE COURT:  I thought I did.

 3      MR. STRUMWASSER:  Why don't I distribute a copy

 4 of 1.

 5      THE COURT:  All right.

 6      MR. STRUMWASSER:  I will give counsel the

 7 witness's copy, and he can give that one to her.

 8          We're at Bates 3512.

 9      THE COURT:  Now I'm really confused.  If it's that

10 page, that's a different asterisk.

11      MR. VELKEI:  That's the point, your Honor.  So

12 there was something else on that chart, and that

13 asterisk referred to it.  It just should have been

14 deleted when we revised the slide.

15      MR. STRUMWASSER:  Well, I'm not sure that's right

16 either.

17      MR. VELKEI:  Well, it is right because this

18 slide -- I'm saying it was a mistake.  It's obviously

19 not on Page 6 of the report.  It was something we added

20 for something we didn't use.  It was not deleted, and

21 it should have been.  I don't understand --

22      THE COURT:  You want to substitute a correct copy?

23      MR. VELKEI:  I'd be happy to, your Honor.  We can

24 submit that first thing tomorrow morning.

25      MR. STRUMWASSER:  No, no.  We want this slide, 17.
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 1      THE COURT:  You can keep it, but if it's wrong, he

 2 can submit a corrected slide.

 3      MR. STRUMWASSER:  Right.  Or however he wants to

 4 do that.  But I want Slide 17 to be before your Honor

 5 and in the record.

 6      Q.  Ms. Stead, are you ready?

 7      A.  Yes.

 8      Q.  Have you seen Page 6, Page 3512 of Exhibit 1

 9 before?

10      A.  You said 534?

11      Q.  I'm sorry.

12      A.  Page 6 of the report?

13      Q.  Yes, Bates No. 3512.

14      MR. VELKEI:  I don't think these slides have Bates

15 numbers.  Yours may.  You're referring to the --

16      MR. GEE:  Exhibit 1.

17      MR. VELKEI:  Oh, okay.

18      THE WITNESS:  I think I just have a different

19 Bates number.

20      THE COURT:  Exhibit 1?

21      MR. STRUMWASSER:  Q.  Ms. Stead, does the copy you

22 have have Bates numbers in the lower right?

23      A.  Yes.

24      Q.  Okay.

25      THE COURT:  She does have a different Bates
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 1 number.

 2      MR. STRUMWASSER:  I wouldn't be surprised if there

 3 are multiple copies of Exhibit 1.

 4      MR. VELKEI:  Do you want me to give her your copy?

 5      MR. STRUMWASSER:  Yes.

 6      THE COURT:  Or some --

 7      MR. VELKEI:  Okay.  That should be the right one.

 8      THE COURT:  All right.  We're on the same page.

 9      MR. STRUMWASSER:  Q.  So directing your attention

10 to the table at the lower part of 3512, had you seen

11 this table before today?

12      A.  Yes.

13      Q.  And so you saw that there was an asterisk at

14 the right end of the heading of that table, correct?

15      A.  Probably.

16      Q.  You're not sure now that you noticed what the

17 text of that asterisk is?

18      A.  No, I really don't recall at this point.

19      Q.  And the text of the asterisk in Exhibit 1

20 says, "All claims incurred subject to review," correct?

21      A.  Yes, it does.

22      Q.  And that would include denied claims, wouldn't

23 it?

24      A.  No, that's not my understanding of how the

25 examination was conducted.  I think you could look at
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 1 the rest of the report, you'll see that that

 2 1.1 million claims were requested as paid claims,

 3 provided as paid claims, and analyzed as paid claims.

 4      Q.  Ms. Stead, in insurance regulatory parlance, a

 5 statement -- a reference to a body of claims as "all

 6 claims incurred" would include both paid and denied

 7 claims, wouldn't it?

 8      MR. VELKEI:  Argumentative, asked and answered.

 9 The examiner was asking the context of the asterisk

10 that's next to the title "PLHIC Electronic Claims Paid

11 Review."

12      MR. STRUMWASSER:  And the follow-up question was

13 in the parlance of the insurance industry.

14      THE COURT:  All right.  I'll allow it.

15          You'll have to read it back.

16          (Record read)

17      THE WITNESS:  Yes, generally.  "Claims incurred"

18 would include claims received.  Now, this is a very --

19 not a complete sentence here.  It's referring to a

20 title that talks about paid claims.  And in the

21 columns, we're talking about paid claims.  And in the

22 body of the report, it's looking at paid claims.

23          So I'm not convinced that at that this

24 asterisk here means anything other than paid claims.

25 And it may be a reference that they were looking at the
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 1 entire population of claims for that -- paid claims for

 2 that period.

 3      MR. STRUMWASSER:  Q.  It's certainly a reference

 4 to this table that you produced on Slide 17, right?

 5      A.  The one in the report, yes.

 6      Q.  Now that you've had a chance to look at the

 7 table in its original location and seen the footnote

 8 that is provided to this table, would you agree that it

 9 is not necessarily the case that the Department claims

10 that there were 1,125,707 paid claims, none of which

11 were denied?

12      THE WITNESS:  Could you read that back please?

13      THE COURT:  Yes.

14          (Record read)

15      THE WITNESS:  I'm sorry, I don't understand the

16 question you asked about paid claims being denied and

17 paid claims not denied.

18      MR. STRUMWASSER:  Q.  Let me do it this way, then.

19 After having seen this footnote that was in the report,

20 are you confident that the Department is claiming in

21 this table that there were 1,125,707 paid claims, none

22 of which were denied in whole or in part?

23      A.  May I look at the report for a minute?

24      THE COURT:  Sure.

25      THE WITNESS:  Yes, that's my understanding of what
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 1 they requested.  And when you look at the types of

 2 testing they did, that makes me believe that those are

 3 paid claims.

 4          They also tested a sample of denied claim

 5 files.  So again, I see the Department is making the

 6 distinction between paid and denied claims that most

 7 regulators make when they're doing market conduct

 8 examination.

 9      MR. STRUMWASSER:  Q.  And the purpose of your

10 having reproduced this table on Slide 17 is because you

11 believe it is evidence that the Department asserted

12 that there were 1,125,707 paid claims, correct?

13      A.  Yes, it was simply to illustrate that they

14 used "paid claims" -- they used the term "paid," in the

15 sort of the common sense in market conduct.

16          And there are other references through the

17 report where they talk about paid claims.  Like on

18 Page 3, there's a reference to a review of electronic

19 paid claims data.  They look at timeliness and

20 timeliness of payment.

21          And there's another description of the process

22 on Page 4, where they talk about the computer analysis

23 program they used to review the paid claims.

24      Q.  Now let's take a look at your Slide 17 as it

25 stands today.  You have inserted an asterisk footnote
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 1 at the bottom, and that is of your authorship, correct?

 2      A.  It's an error.

 3      Q.  I understand it's an error in terms of

 4 fidelity to the footnote -- to the original footnote.

 5 But the observation that you make in this footnote

 6 includes paid claims with one or more denied claim

 7 lines.  That's your footnote, right?

 8      MR. VELKEI:  Your Honor, I'm going to object to

 9 the extent it calls for attorney-client communications.

10 There was a draft of this, obviously, where there was

11 other information included.  This was not deleted.

12 We've said this is a mistake.  They're now trying to

13 get into what was that footnote referencing.  And

14 that's privileged information, your Honor.

15      THE COURT:  If you can answer the question without

16 referring to privilege communication between you and

17 your attorney, answer.  If not, let me know.

18      MR. STRUMWASSER:  Your Honor, I would just like to

19 make it clear for my purposes in that question, I am

20 including "her text," the phrase "her text," text that

21 she came up with in consultation with counsel.  That

22 still is her text as far as my question is concerned.

23      THE COURT:  She doesn't have to reveal

24 attorney-client privilege.

25      MR. STRUMWASSER:  I understand that.  I'm just
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 1 saying this is her exhibit, and if this is text that

 2 she came up with with or without consultation with

 3 lawyers, it's still her text as I intended that

 4 question.

 5      MR. VELKEI:  Except that what was there that was

 6 removed implicates attorney-client privilege because

 7 it's a draft of the report.

 8          And to the extent that you're asking her,

 9 "What was that referencing?  And why was that in

10 there?" that's implicating privileged information.

11      THE COURT:  Can I have the question read back.

12          (Record read)

13      THE COURT:  She can answer if it's her footnote or

14 not.

15      THE WITNESS:  It is not my footnote.  And really

16 the purpose of my including this slide was simply to

17 show the excerpt from the table in the report showing

18 the Department uses the term "paid" as I would have

19 expected them to use it.

20      MR. STRUMWASSER:  Q.  Ms. Stead, it is in fact the

21 case, is it not, that the claims on this page include

22 paid claims with one or more denied claim lines?

23      A.  I don't know.

24      Q.  So you don't know one way or another whether

25 that 1,125,707 claims does or does not include paid
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 1 claims with one or more denied claim lines?

 2      A.  No, I don't really know.  And part of this

 3 goes to how the Department requests the data, what's

 4 provided.  This goes to what I talked about earlier,

 5 when you ask for electronic data, which is what they

 6 did, the difficulty in making sure the regulator's

 7 getting exactly what they think they're getting because

 8 companies keep their systems differently, code things

 9 differently.

10          So for me to be sure, I'd really have to go

11 back and look at the original definition of the data

12 that the Department requested initially.  And if there

13 wasn't a definition, you know, then you know -- I don't

14 know.  That's the difficulty with electronic data

15 sometimes.

16      MR. STRUMWASSER:  Q.  Ms. Stead, I understand you

17 now testified you don't know whether or not it includes

18 paid claims with one or more denied claim lines.

19          If in fact that number at the bottom of the

20 table does include paid claims in which there is more

21 than -- one or more lines that have been denied, if

22 that is the case, would you agree that this table does

23 not demonstrate CDI's understanding that there were

24 1,125,707 paid claims as you have used that term here?

25      A.  No, I don't think I agree with that.  And the
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 1 reason is, when you're conducting an examination, you

 2 know, it's the regulator who's enforcing the laws and

 3 has the burden of establishing the violations.

 4          So as a regulator, you need to know what the

 5 data is you're looking at.  And if you're asking for

 6 paid claims, it really is incumbent on the regulator to

 7 tell the company what you mean by a paid claim.  So I

 8 don't know exactly what they said without looking at

 9 the original data request.

10      Q.  So it's your testimony you don't know what the

11 Department said it wanted as paid claims?

12      A.  That's true, but I can tell you that in their

13 final report, they report 1.1 million-plus as paid.

14 Now, presumably they've gone through the examination

15 process; they've looked at these claims; they've looked

16 at the data.  And presumably the Department knows

17 whether they consider these paid or not before they

18 report it in their official examination report.

19      Q.  Ms. Stead, you don't know how the Department

20 defined "paid claims" for purposes of Slide 17, do you?

21      MR. VELKEI:  Argumentative, asked and answered.

22      THE COURT:  She said she doesn't know.  Move on.

23      MR. STRUMWASSER:  Q.  You also testified that you

24 think CDI's position with respect to EOBs and EOPs was

25 taken without regard to the consequences that it may
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 1 create for the insurance industry and consumers, right?

 2      A.  Are you looking at my -- may I look at my

 3 report?

 4      Q.  Yes, Page 5, Section D.

 5      A.  Where on Page 5, please?

 6      Q.  First paragraph.

 7      A.  Under D?

 8      Q.  Yes, first paragraph under D, second sentence.

 9      A.  Yes.

10      Q.  So the consequence of CDI's interpretation of

11 these laws is that insurers must include on all EOPs

12 that don't pay the full billed amount notification of

13 the provider's right to seek review by CDI, correct?

14      A.  Yes, that's my understanding of

15 Mr. Cignarale's testimony.

16      Q.  You are aware, are you not, that PLHIC

17 currently does include this right to CDI review on all

18 EOPs, correct?

19      A.  Yes, my understanding is they added it to all

20 EOPs at the Department's request.

21      Q.  And you're also aware that PLHIC does

22 currently include the right of request to an IMR on all

23 its EOBs, right?

24      A.  Yes, that's my understanding.  And again, it's

25 my understanding the company did that not necessarily



25572

 1 because they agreed with the Department's

 2 interpretation of those statutes but because the

 3 regulator said that's the way they wanted it, and so

 4 the company complied with the regulator's expectations.

 5      Q.  And they were able to comply with whatever

 6 practical challenges that may have attended that,

 7 right?

 8      A.  Yes, .my understanding was that language was

 9 added to both forms.

10      Q.  Now, another consequence of CDI having taken

11 this position is that providers are informed of their

12 right to seek CDI review on every EOP that doesn't pay

13 the full billed amount, correct?

14      A.  Well, yes, because the Department's position

15 is that every EOP, regardless of what happens with the

16 claim, is required to have the right of review notice

17 on it.

18      Q.  You would agree, would you not, that it's

19 important for people to know that there is a process in

20 place by which they can appeal their health insurer's

21 decision to not [sic] deny them coverage for medical

22 service?

23      A.  Yes, if you're talking about consumers, that's

24 already on the EOBs with the right of appeal to the

25 insurance company.
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 1      Q.  And it's also important, would you not agree,

 2 to know that they have a process in place where they

 3 can appeal their health insurer's decision to deny them

 4 coverage for a medical service?

 5      A.  Again, yes.  If you're talking about consumers

 6 and they're having services denied on the grounds of

 7 medical necessity and we're talking about the IMR

 8 process, yes, the legislature has decided they need

 9 notice.  And the legislature has specified the types of

10 documents on which that notice must be provided.

11      Q.  You also contend that this interpretation of

12 law, CDI's interpretation, that the right to CDI review

13 and the right to IMR language must be included in EOPs

14 and EOBs that don't pay the full amount, you say that

15 that was created for the purposes of affecting the

16 outcome of this proceeding.  That's your testimony,

17 isn't it?

18      A.  Yes, with respect to the definition of what a

19 denied or contested claim is.  But your question had

20 two different statutes in there.  So that's all I can

21 agree to.

22      Q.  Well, are you saying that CDI's interpretation

23 of the right to CDI review in an EOP was created for

24 the purposes of affecting the outcome in this

25 proceeding?
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 1      A.  Given the timing, it does appear to me that

 2 way.  And given the very unusual, as I said, strained

 3 interpretation of what a denied claim is, I don't know

 4 what -- why else the Department would have done that.

 5      Q.  And are you saying that CDI's position on the

 6 right in an EOB to notice of IMR review was created for

 7 the purposes of affecting the outcome of this

 8 proceeding?

 9      A.  It appears that way.  I mean, notice of both

10 of those issues was provided before the hearing, and

11 the company was asked to change what they did.  The

12 company made the corrective actions.

13          That was an issue in both of those forms.  And

14 the two types of notices -- or the lack of those

15 notices was known to the Department before they did the

16 examination.  They did the examination.

17          They issued, you know, the order to show

18 cause.  And the hundreds of thousands of violations

19 pertaining to those forms, as I understand it, were not

20 alleged in the original order to show cause.

21          So the counting of every one of those forms as

22 a separate violation appears to me to have occurred

23 during this hearing.

24      Q.  Ms. Stead, the passage on Page 5 of your

25 testimony refers to "CDI's interpretations" -- and I
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 1 take it that means interpretations of the law --

 2 "appear to have been created for purposes of affecting

 3 the outcome of this proceeding," right?  Page 5, first

 4 paragraph of D, second sentence.

 5      A.  Yes.  And if you read the second paragraph, it

 6 relates to the -- primarily to the definition of

 7 "denied or contested."

 8      Q.  Ms. Stead, do you know when CDI first took

 9 regulatory action in which it -- in which it employed

10 its definition of "denied or contested claim" with

11 respect to the obligation to give notice of CDI review

12 rights?

13      A.  My understanding is the Department informed

14 the company in early-mid 2007 that that language needed

15 to be on EOPs.

16      Q.  Is it your representation here that that is

17 the first time the CDI ever took that position with

18 regard to the right of CDI review?

19      A.  I don't know the exact date of when -- when

20 the Department informed the company.  My understanding

21 is that there were -- there were complaints where that

22 may have been raised, but it was not being applied to

23 claims that were paid.  So there's really no question

24 under statute in my mind that that notice has to be

25 given on denied and contested claims.  To apply that
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 1 notice requirement to paid claims is something else.

 2      MR. STRUMWASSER:  Your Honor, I'm going to show

 3 the witness a copy of 683 in evidence.

 4      THE WITNESS:  Okay.

 5      MR. STRUMWASSER:  Q.  Have you seen this document,

 6 Exhibit 683 before?

 7      A.  Yes, I think I have.

 8      Q.  And you understand that 683 recites to the

 9 company that, under Section 10123.13, the EOBs issued

10 by the company are supposed to contain the notice of

11 provider right to have the contested or denied claim

12 reviewed by the Department, correct?

13      A.  Yes.

14      Q.  And that was in February of 2007, correct?

15      A.  Yes.

16      Q.  Are you contending that this -- that the

17 position stated in 683 was adopted by the Department

18 for the purposes of affecting the outcome in this

19 proceeding?

20      A.  No.  What I said was the counting of each and

21 every form after the hearing began based on that

22 interpretation of "denied" seemed to do that.

23          This letter simply states that the right has

24 to be on a contested or denied claim, which is what the

25 statute says.
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 1      Q.  So you don't dispute, then, that a contested

 2 or denied claim -- that an EOB for a contested or

 3 denied claim has to have the Department review rights

 4 noticed, correct?

 5      MR. VELKEI:  I think EOP?

 6      MR. STRUMWASSER:  EOP, thank you.

 7      THE WITNESS:  No, I think that's what the statute

 8 says, that the notice of provider review as well as the

 9 reason for the denial of the claim or the reason the

10 claim is being contested, both must appear on the

11 notice given to the provider when the insurance company

12 either contests or denies a claim.

13      MR. STRUMWASSER:  Q.  And you are aware that CDI

14 compliance officers send violation letters based on

15 templates that have been developed at the Department?

16      A.  I'm not sure I know that for a fact, but that

17 wouldn't surprise me.

18      Q.  You don't have any evidence that the CDI

19 officers departed from the then-existing templates in

20 issuing the violation letters to PLHIC in 2007?

21      MR. VELKEI:  Calls for speculation.  We're happy

22 to look at that evidence if it in fact exists.  It has

23 not been turned over by the Department.

24      MR. STRUMWASSER:  She has a conclusion in her

25 report about the Department's motives.  I think it's
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 1 fair for me to ask whether she has any evidence that

 2 the position that is taken departed from then-existing

 3 templates.

 4      MR. VELKEI:  Same objection, your Honor.

 5      THE COURT:  I'll allow it.  Let's take a break

 6 after that.

 7      THE WITNESS:  No.  Not without looking at what the

 8 templates actually are and what the actual letters look

 9 like.  I don't know.

10      MR. STRUMWASSER:  Did you want to take a break?

11      THE COURT:  Yes.

12          (Recess taken from 2:25 to 2:47)

13      THE COURT:  All right.  Back on the record.

14      MR. STRUMWASSER:  Q.  Still on Page 5 of your

15 report, Ms. Stead.  You also disagree with CDI's

16 position that IMR notices are required to be included

17 on EOBs, correct?

18      A.  Yes, I do.

19      Q.  Let's take a look at a PacifiCare EOB.  Do you

20 still have Exhibit 140 up there?

21      A.  Yes.

22      Q.  Turn, please, to 9721.

23      MR. VELKEI:  I'm sorry.  What is the exhibit?

24      MR. STRUMWASSER:  140.  The Turner one.

25      THE COURT:  Okay, I'm sorry.  I got lost.
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 1      MR. STRUMWASSER:  Exhibit 140, the Turner eye care

 2 file.

 3      THE COURT:  Okay.

 4      MR. STRUMWASSER:  Page 9721.

 5      Q.  We see here a charge with a billed amount of

 6 $2,245, right?

 7      A.  Yes.

 8      Q.  Under the "Ineligible Amount" box, it says the

 9 patient's responsibility is all 2,245, correct?

10      A.  Yes.

11      Q.  And the remark code says that eye exams,

12 glasses, contact lenses and routine eye refractions are

13 not covered.  Do you see that?

14      A.  Yes.

15      Q.  In your opinion, this is a denied claim,

16 right?

17      A.  Yes.

18      Q.  Now let's turn to 9724.  This is Page 4 of the

19 EOB.  At the top of the page is the title "Know your

20 rights."  Do you see that?

21      A.  Yes.

22      Q.  And it informs the insured of his or her right

23 to appeal adverse decisions to the company, correct?

24      A.  Yes.

25      Q.  You see the heading "To request an Appeal"?
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 1      A.  Yes.

 2      Q.  And under that it provides the insured's

 3 information about PLHIC's procedure for resolving such

 4 grievances, correct?

 5      A.  Yes.

 6      Q.  Let's go back to 10169(i) of the Insurance

 7 Code.

 8      A.  Okay.

 9      Q.  It requires insurers to prominently display

10 information concerning the right of an insured to

11 request an IMR on a number of insurance documents,

12 correct?

13      A.  Yes.

14      Q.  And one of those insurance documents that this

15 language must be prominently displayed on is copies of

16 insurer procedures for resolving grievances, correct?

17      A.  Yes.

18      Q.  And the next insurance document on the list is

19 letters of denial, correct?

20      A.  Yes.

21      Q.  Do you believe that -- back to Exhibit 140,

22 Page 9721, this EOB starting on 9721, do you dispute

23 that this is a letter of denial?

24      A.  Yes, for purposes of the statute, I do not

25 believe that the EOB is what was contemplated with the
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 1 term "letters of denial."  As I've mentioned before,

 2 the legislature in California has used the phrase

 3 "explanation of benefits" when they specifically wanted

 4 notice of some type on that particular type of

 5 document.

 6      Q.  Now let's take a look at 9724.  Page 9724 of

 7 the same exhibit.

 8      A.  Okay.

 9      Q.  Three pages further down.  Do you dispute that

10 this is a document that enumerates the insurers'

11 procedures for resolving grievances?

12      A.  Yes, if you're asking me whether this is a

13 copy of the appeals procedures.  This is an explanation

14 of benefits.  This is notice to the consumer, to the

15 member, about whether the claim is being paid or not

16 paid, what's happening with it.

17          I don't consider that form to be a copy of the

18 appeals procedures.

19      Q.  You do not consider the "Know Your Rights"

20 text on 9724 to be, in the terms of 10169(i), a copy of

21 insurer procedures for resolving grievances; is that

22 correct?

23      MR. VELKEI:  Asked and answered.

24      THE COURT:  Overruled.

25      THE WITNESS:  No, in the context of all of this,
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 1 no, I do not.

 2      MR. STRUMWASSER:  Q.  Now, you claim on Page 5 in

 3 the last paragraph of your report, that CDI has never

 4 taken the position prior to this proceeding that EOBs

 5 required notice of IMR rights.  Correct?

 6      A.  I'm sorry, will you show me where that is in

 7 the report.

 8      Q.  Yes, the very last page, the last full

 9 sentence not counting the footnote.

10      A.  The last page of the report?

11      Q.  I'm sorry, the very last paragraph of Page 5,

12 the last full sentence that starts, "And yet CDI has

13 never taken the position, prior to this proceeding,

14 that EOBs required notice of IMR rights."  Do you see

15 that?

16      A.  Yes.

17      Q.  So you contend that CDI changed its position

18 on whether IMR language is required on EOBs in this

19 proceeding, correct?

20      A.  Yes, in their review of PacifiCare's

21 activities, because we do know that in early 2007 the

22 Department was taking the position with PacifiCare that

23 IMR notice needed to be on every EOB.

24      Q.  And that was before this proceeding began,

25 wasn't it?
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 1      A.  If you're talking about hearing -- the

 2 hearing, yes, it was before the hearing.  It was all

 3 part of the Department's investigation, examination,

 4 enforcement action against the company.

 5      Q.  And it was before the OSC was filed, wasn't

 6 it?

 7      A.  Yes.

 8      Q.  And so far as you know, on the basis of the

 9 evidence, it was before any determination was made to

10 bring an enforcement action in this case, right?

11      MR. VELKEI:  Calls for speculation.  The

12 Department has not produced when the decision was made

13 though that information has been requested.

14      THE COURT:  Read back the question.

15          (Record read)

16      THE COURT:  If you know.

17      THE WITNESS:  No, I really don't know at what

18 point in time the California Department decided it was

19 going to take enforcement action against the company.

20          But I do know that these EOBs have been out

21 there for years and there would have been consumer

22 complaints with the EOBs since that statute was enacted

23 in 2001 that didn't have IMR language.  And yet,

24 despite all those years of handling those complaints,

25 the company wasn't notified by the Department or cited,
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 1 as far as I understand, for not having IMR language on

 2 an EOB until early 2007, when we know there was -- that

 3 providers were, you know, complaining, at least to the

 4 CMA, about the company.

 5      MR. STRUMWASSER:  Q.  Okay.  You agree that the

 6 Department did in fact assert its interpretation of

 7 10169(i) in early 2007, right?

 8      A.  Yes, I think they did that initially with

 9 respect to the Griffins, which was a complaint that

10 really was a fee dispute.  And when they reopened that

11 complaint, then they cited the company for not having

12 IMR language on an EOB.

13      Q.  And you don't know whether or not at the time

14 the Department first asserted that position with

15 respect to this insurer, the Department had even

16 decided whether to initiate an enforcement action,

17 correct?

18      MR. VELKEI:  Asked and answered, calls for

19 speculation.  Same reasons.

20      THE COURT:  Can you read it back.

21          (Record read)

22      THE COURT:  She's already answered.  Move on.

23      MR. STRUMWASSER:  Q.  But you are confident that

24 that position, when it was taken in early 2007, was

25 created for the purpose of affecting the outcome of
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 1 this proceeding?

 2      A.  No, I can't say that with respect to early

 3 2007.  What I can say is that it's very -- it was very

 4 disturbing to me, I guess, that these forms had been

 5 out there for years and only in the period of time when

 6 PacifiCare is under a lot of scrutiny with the

 7 Department, when the Commissioner has special

 8 complainants, during the same period of time when files

 9 are being reopened, even on a simple consumer complaint

10 letter like 683, you know, management's copied BCC on

11 that kind of letter, that does suggest to me that

12 something -- when you take all those things together,

13 that something a little bit unusual was going on.

14      Q.  So what evidence do you have that the CDI

15 interpretation of 10169(i) was created for the purpose

16 of affecting the outcome of this proceeding?

17      A.  I think I just answered that question.  You're

18 talking about the hearing.  The position, I agree, was

19 taken in early 2007.

20          The addition of each and every EOB form as a

21 separate violation, the calculation of that number and

22 the charges pertaining to those, it's my understanding

23 those charges were made after the hearing began.

24      Q.  But the text on Page 5 of your report points

25 not to the actual charging of the EOB violations or EOP
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 1 violations but to CDI's interpretation of that, when

 2 you say in the first paragraph of Section D, "Based on

 3 the evidence and authorities I have reviewed, CDI's

 4 interpretations appear to have been created for the

 5 purpose of affecting the outcome."

 6          And my question to you is what evidence do you

 7 have that the CDI interpretation of 10169(i) was

 8 created for the purposes of affecting the outcome of

 9 this proceeding?

10      A.  You know, I don't know what the Department's

11 motivation was in changing its position in early 2007

12 to take that position when, for six years before that,

13 EOBs didn't have the IMR language.

14          We know they didn't have them from a couple of

15 the other major carriers.  So to all of a sudden change

16 that position when you're looking very closely at

17 PacifiCare, taken with some other things, causes me

18 concern.

19          Now, in this report one of the

20 interpretations, if you look at the first paragraph and

21 read the second paragraph, part of the issue there is

22 the interpretation of the word "denied."  The

23 interpretation of the IMR notice language is really

24 another interpretation.

25      Q.  So is it -- so sitting here today, you are not
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 1 prepared to say that CDI took its interpretation of the

 2 IMR language in 10169(i) -- that that interpretation

 3 was created for the purposes of affecting the outcome

 4 of this proceeding?  You're not making that charge with

 5 respect to 10169(i)?

 6      MR. VELKEI:  Misstates her testimony.

 7      THE COURT:  Overruled.

 8      THE WITNESS:  No.  What I'm saying is I don't know

 9 the specific motivation of the Department taking that

10 interpretation.

11          What I do know is, when I look at this case,

12 the fact that there had not been any interpretation for

13 years until PacifiCare was under pretty intense

14 scrutiny, and then to add those charges just during the

15 course of this hearing, and the fact that I've seen no

16 evidence that the Department has -- even now that it

17 knows a couple other major carriers didn't have it --

18 has done anything to put the rest of the industry on

19 notice that IMR language is required on each and every

20 EOB even though most of those individuals are not

21 entitled to an IMR.

22      MR. STRUMWASSER:  Q.  Ms. Stead, you've now

23 referred a couple of times to "other insurers."  You

24 are in fact relying for this opinion on Page 5 about --

25 the "created for the purposes of affecting this
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 1 proceeding" on your belief that other California

 2 insurers don't include such language on their EOBs, yet

 3 the Department hasn't taken any action against them,

 4 correct?

 5      A.  Yes, I'm talking about the evidence that was

 6 produced in this case: at the same period of time, a

 7 couple other major carriers were not including IMR

 8 language on their EOBs.

 9      Q.  By "the evidence," you're referring to the

10 declarations that were filed by -- with respect to the

11 other carriers?

12      A.  Yes.

13      Q.  Ms. Stead, if it were the case that CDI has in

14 fact taken position that IMR language was required on

15 EOBs four and a half years ago, well before this

16 hearing began, with respect to an examination of an

17 insurer other than PacifiCare, would you want to

18 reassess your statement on Page 5 that charges the CDI

19 with changing its position in this hearing for the

20 purpose of affecting the outcome of the proceeding?

21      THE WITNESS:  Would you read that back, please?

22      THE COURT:  Sure.

23          (Record read)

24      MR. STRUMWASSER:  Q.  Do you need a clarification?

25      A.  It would be helpful.
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 1      Q.  Okay.  I'd like you to assume that CDI in fact

 2 took the position that IMR language was required on

 3 EOBs four and a half years ago, well before this

 4 hearing began.  Are you with me?

 5      A.  Okay.

 6      Q.  And that it did so with respect to an

 7 examination of an insurer other than PacifiCare.  Got

 8 that?

 9      A.  Okay.

10      Q.  Would you want to reassess your statement on

11 Page 5 charging CDI with changing its position in this

12 hearing for the purpose of affecting the outcome of

13 this proceeding?

14      A.  No, I don't think so, not without knowing

15 really the timing of those events that you've just

16 mentioned in that assumption.  And it still goes -- one

17 of my concerns remains that, even with that

18 interpretation, that in this case the Department has

19 counted each and every form as a separate violation.

20          And if it in fact had that information in an

21 earlier exam with another company, then my question

22 is what -- as a question is why would they not have

23 treated that company the same way and counted every

24 form that was in violation?  So that to me goes to the

25 question of whether this company has been treated
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 1 differently than others.

 2      MR. STRUMWASSER:  Your Honor, I'm providing the

 3 witness a copy of 5418.

 4      THE WITNESS:  Do you want me to read the whole

 5 thing or --

 6      MR. STRUMWASSER:  Q.  No, I'm happy to just dive

 7 into it whenever you're ready with the understanding

 8 that her Honor will give you time to read whatever you

 9 want.

10      A.  Okay.

11      Q.  This is the Blue Shield market conduct exam

12 report as of May 31, 2005.  As you can see, it's an

13 exhibit that's been sponsored by PLHIC, right?  You

14 understand that?

15      A.  Okay.

16      THE COURT:  That's because it's the "5" in front.

17 That number makes it a PacifiCare exhibit.

18      MR. STRUMWASSER:  Q.  Ms. Stead, have you seen

19 this document before?

20      A.  Yes, I have.

21      Q.  We're going to have a numbering -- a duplicate

22 numbering problem here.  So the last page of this

23 exhibit is 26, right?

24      A.  Yes.

25      Q.  So I'd like you now to walk back from that to
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 1 Page 11, thereby bypassing all of the earlier Page 11s.

 2      A.  Okay.

 3      Q.  Paragraph No. 3, "In five instances, the

 4 Company failed to provide the insured the correct

 5 information concerning the right of an insured to

 6 request an independent medical review."  Do you see

 7 that?

 8      A.  Yes.

 9      Q.  And it says, "In these five Individual Family

10 Plan Product claims, letters and explanations of

11 benefits referenced the Department of Managed Health

12 Care rather than the Department of Insurance."  Do you

13 see that?

14      A.  Yes.

15      Q.  And it concludes, "The Department alleges

16 these acts are in violation of CIC 10169(i)."  Have you

17 got that?

18      A.  Yes.

19      Q.  Do you agree, then, that the Department is

20 taking the position in this exam that the IMR language

21 required by Section 10169(i) must be on explanations of

22 benefits?

23      MR. VELKEI:  Calls for speculation.

24      THE COURT:  If you know.

25      THE WITNESS:  No, I don't know.
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 1      MR. STRUMWASSER:  Give the witness a copy of 5417,

 2 your Honor.

 3      THE WITNESS:  Okay.

 4      MR. STRUMWASSER:  Q.  Page 11, Paragraph

 5  small (i), "In five (5) instances, BLUE SHIELD failed

 6 to advise policyholders of their right to seek an

 7 Independent Medical Review from the Department of

 8 Insurance on letters of denials and other written

 9 materials, as required by California Insurance Code

10 Section 10169(i) in violation of California Insurance

11 Code Section 790.03(h)(1)."  Do you see that?

12      A.  Yes.

13      Q.  Back to your report, Exhibit 5706, Page 6 at

14 the top, you say that, "The fact that CDI has not taken

15 any action relating to IMR language on EOBs of other

16 insurers leads me to conclude that its current

17 interpretation was developed for purposes of this

18 case," correct?

19      A.  That's what it says.

20      Q.  In light of the Blue Shield accusation and

21 market conduct exam report, 5418 and 5417, do you

22 believe you should reassess that opinion?

23      A.  No.  And for a couple of reasons.  You've

24 focused on the word "proceeding."  And much of my

25 discussion in my report is this whole process, from the
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 1 investigation through the examination through the

 2 pleadings and through the hearing.  So really that word

 3 is broader than just the actual hearing.

 4          Secondly, I look at this exam report to even

 5 know that the -- so I look the exam report and the five

 6 instances, and then I look at the order to show cause

 7 and the five instances.  Even if those are the same

 8 five, when I look at the -- it's not clear to me what's

 9 actually being alleged.

10          And I say that because, when you look at the

11 exam report, you're talking about letters and

12 explanations of benefits.  But the concern appears to

13 be that the wrong agency was on the form.

14          And then when you look at the pleading, it

15 talks about failing to give IMR rights.  So, frankly,

16 when I read the two, I'm not really sure what the

17 Department found wrong with what forms.

18          And certainly there are times that consumers

19 are entitled to notice of the right to an independent

20 medical review.  So I don't know whether this

21 pleading -- the claims were denied for medical

22 necessity, had gone through the grievance process, or

23 whether the issue was really the fact that the Managed

24 Care -- Department of Managed Care's name was on the

25 forms.  It's just not clear to me.
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 1      Q.  If there was an IMR notice but it gave the

 2 wrong agency name and the Department cited that as a

 3 violation of 10169(i), does that indicate to you that

 4 the Department was, at that time, taking the position

 5 that 10169(i) requires an IMR notice identifying the

 6 right to independent medical review from the Department

 7 of Insurance?

 8      MR. VELKEI:  Calls for speculation, your Honor.

 9 In fact, the exhibit that was just put in front of the

10 witness, 5417, the OSC, doesn't say anything about

11 EOBs.  It says, "failing to advise policyholders of

12 their right to seek an independent medical review on

13 letters of denial and other unspecified written

14 materials."

15          So I don't know -- this doesn't demonstrate in

16 any way that there was a position taken that the EOB

17 needed to include such language.

18      THE COURT:  Would your repeat the question.

19          (Record read)

20      THE COURT:  Overruled.

21          If you know.

22      THE WITNESS:  No, that by itself doesn't tell me

23 that.  That tells me that if you're providing

24 information to the consumer and it's an insured

25 product, you would not want the DMHC's name on
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 1 anything.  You would want the Insurance Department's

 2 name on it.

 3      MR. STRUMWASSER:  Q.  Slide 27 of your PowerPoint

 4 presentation, Ms. Stead.  You say that CDI's citing

 5 PLHIC for the EOB and EOP violations illustrates

 6 apparent bias, right?

 7      A.  Yes.

 8      Q.  And in your testimony, oral testimony, you

 9 referred to it as:

10                         "...piling on because

11                    there's no need to add a

12                    bunch of violations just to

13                    add them.  Really you're

14                    looking at the substance of

15                    the violation and did you get

16                    the correction you needed."

17          Do you recall that testimony?

18      A.  Yes.

19      Q.  Now, with respect to the EOP violations, the

20 EOP violations, PLHIC failed to include right to CDI

21 review language on its EOPs from January 2006, when

22 that law was enacted, correct?

23      A.  Yes, I think that's correct.

24      Q.  And so PLHIC was out of compliance with that

25 law as the Department interprets it from January '06
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 1 until June of 2007, correct?

 2      A.  I'm not sure what you mean by "as the

 3 Department interprets it."  I still maintain that that

 4 statute only applies to contested and denied claims.

 5      Q.  That's why I said that because I'm trying to

 6 distinguish between your interpretation and our

 7 interpretation.

 8          You are accusing the Department of piling on

 9 by adding all of these violations.  And as you

10 understand the Department's position in this case,

11 PLHIC was out of compliance with the 10123.13 from

12 January of 2006 on, correct?

13      A.  No, I don't think so.  Because I'm aware of

14 some complaints in which the right of review

15 language -- the absence of right of review language was

16 noted in looking at complaints, but the determination

17 was it was a paid claim, so there wasn't a citation for

18 it.

19          So I'm not -- I don't have anything that tells

20 me that, in January of 2006, the Department was taking

21 the position that every EOP, even those for paid

22 claims, were required to have right of review language.

23      Q.  Ms. Stead, you would agree, would you not,

24 that throughout 2006 none of the EOPs issued by

25 PacifiCare had the CDI right of review language?
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 1      A.  Yes, I think I just said that was my

 2 understanding.

 3      Q.  And it is also your understanding that, under

 4 the Department's interpretation in this proceeding,

 5 that the EOP language -- that the right of review

 6 language required in all EOPs, the Department could

 7 have charged PacifiCare under that interpretation with

 8 violations on all of the EOPs going back to January of

 9 2006?

10      MR. VELKEI:  Irrelevant.

11      THE COURT:  Overruled.

12      THE WITNESS:  No, but I need to explain.  My

13 understanding is, even as late as the end of '06, the

14 Department was not requiring CDI right of review

15 language for paid claims.  So if that was their

16 position -- I'm sorry -- at the end of '06, I wouldn't

17 have expected them to go back to January of '06 to

18 charge violations.

19      MR. STRUMWASSER:  Q.  On what basis do you believe

20 that the Department in the end of 2006 did not consider

21 the right of review language to be required on EOPs?

22      A.  I'm aware of a complaint that had -- that

23 there was a notation in a letter by the compliance

24 officer that the form didn't have CDI right of review

25 and then something like "but it was a paid claim,"
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 1 which would be consistent with what the statute says,

 2 that notice is only required for paid and contested --

 3 I'm sorry -- denied and contested claims.

 4      Q.  You are aware that the allegations of EOP and

 5 EOB violations were added well after the initiation of

 6 this case in 2008, right?

 7      A.  Yes, with respect to the large number

 8 between -- yes.

 9      Q.  And at the time that the Department amended

10 the pleadings to add those allegations, you understand

11 it was the Department's position that all EOPs required

12 the Department notice?

13      A.  Yes, I understand the time they added those

14 charges that that was the position the Department was

15 taking, that every claim required -- every claim was

16 entitled to such notice.

17      Q.  And under that interpretation, the Department

18 could have charged all the EOPs in 2006, correct?

19      MR. VELKEI:  Argumentative, asked and answered,

20 irrelevant.

21      THE COURT:  Sustained.

22      MR. STRUMWASSER:  Q.  Isn't it true, Ms. Stead,

23 that the Department forewent hundreds of thousands of

24 EOPs that the Department contends were out of

25 compliance but were issued before the compliance
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 1 letters in early 2007?

 2      MR. VELKEI:  Same objections.

 3      THE COURT:  I'll allow it.

 4      THE WITNESS:  No, it doesn't strike me that way.

 5 And the reason is, as I've just mentioned, there's

 6 indication that some of those complaint files -- that

 7 when CDI right of review did not appear on the form,

 8 there was a paid claim, that the Department didn't cite

 9 the company, which makes sense because that's

10 consistent with the statute.

11          So if that was their position in '06, I would

12 not expect them today to go back and charge violations

13 from the beginning of '06.

14      MR. STRUMWASSER:  Q.  Wasn't it your testimony

15 here that CDI has adopted a contrived interpretation of

16 these laws from the outset, from the beginning of this

17 proceeding, in order to produce a desired result in

18 this proceeding?

19      A.  Well, yes, with respect to the EOPs.  To take

20 the position the claim that is paid at the contracted

21 rate but not the billed rate is a denied claim somehow,

22 or contested, is a contrived definition -- I'm sorry --

23 contrived definition of what "paid" and "contested" and

24 "denied" mean in insurance regulation and in the

25 industry.
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 1          And there's indication that that was not the

 2 position the Department took before.  But to, in this

 3 case, now, to assert that all of the EOPs issued

 4 between whatever the date is in March of '07 through

 5 June are in fact violations of the law, the Department

 6 would have to interpret "denied" as including paid.

 7      Q.  But it is your testimony that the Department

 8 in fact adopted an interpretation of 10123.13 as late

 9 as the end of 2006 that was contrary to the

10 interpretation that the Department took in 2007,

11 correct?

12      A.  If I understand your question, the answer is

13 yes because my understanding was the Department, at the

14 end of '06, was reading this statute as requiring CDI

15 right of review notice on contested and denied claims

16 but not on paid claims.  And now it's taken the

17 position that that law applies to paid claims.

18      Q.  So your testimony is that CDI was not adopting

19 interpretations for the purpose of affecting the

20 outcome of this proceeding in late 2006 but was in the

21 beginning of 2007?

22      A.  Yes, 2007 appears to me to be the point in

23 time roughly that the Department changed its position

24 on that.

25      Q.  What happened between late 2006 and early 2007
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 1 that indicates to you -- well, that you believe caused

 2 the Department to change its position and begin to

 3 adopt interpretations for the purpose of affecting the

 4 outcome of this proceeding?

 5      A.  I don't know that I can explain to you -- tell

 6 what you caused them.  I'm not inside their heads and

 7 what they were thinking.

 8          There are several things in this case that are

 9 troubling with respect to how the Department treated

10 this particular company, including changing its

11 position and interpretation of laws that have been

12 around for a while at the time that there are providers

13 making complaints, the CMA is on the Department to do

14 something, we've got special complainants, VIP

15 complainants.

16          And around the same time, we have Ms. Rosen,

17 you know, asking the CMA what she wants them to do,

18 what they want her to do, trying to help them and

19 resolve their issues.  So I take all those things

20 together.

21          Like I said, I don't know exactly what

22 motivated the Department, but it's concerning.

23      Q.  Remember in the beginning of my

24 cross-examination I showed you a series of documents

25 from early 2007 and -- that you found to be entirely
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 1 appropriate communications from the Department to the

 2 company?  Do you recall those exhibits?

 3      A.  Yes, the ones where the company and the

 4 Department are having communications about issues and

 5 corrective actions, yes.

 6      Q.  And is it not the case that, during that very

 7 time same period, the Department sent the company its

 8 finding of noncompliance with respect to both EOPs and

 9 EOBs?

10      A.  Yes, I think that's right.  And that's one of

11 the issues that the company was working with the

12 Department to resolve and correct.

13      MR. STRUMWASSER:  I think this is a good place,

14 your Honor.

15      THE COURT:  All right.  10:00 o'clock.

16          (Whereupon, the proceedings recessed

17           at 3:27 o'clock p.m.)

18

19

20

21

22

23

24

25



25603

 1 STATE OF CALIFORNIA     )

                        )   ss.

 2 COUNTY OF MARIN         )

 3          I, DEBORAH FUQUA, a Certified Shorthand

 4 Reporter of the State of California, duly authorized to

 5 administer oaths pursuant to Section 8211 of the

 6 California Code of Civil Procedure, do hereby certify

 7 that the foregoing proceedings were reported by me, a

 8 disinterested person, and thereafter transcribed under

 9 my direction into typewriting and is a true and correct

10 transcription of said proceedings.

11          I further certify that I am not of counsel or

12 attorney for either or any of the parties in the

13 foregoing proceeding and caption named, nor in any way

14 interested in the outcome of the cause named in said

15 caption.

16          Dated the 15th day of March, 2012

17

18

19                                 DEBORAH FUQUA

20                                 CSR NO. 12948

21

22

23

24

25



25604

 1             BEFORE THE INSURANCE COMMISSIONER

 2                OF THE STATE OF CALIFORNIA

 3   OAKLAND, CALIFORNIA  DEPARTMENT B, RUTH ASTLE, JUDGE

 4                          --o0o--

 5 IN THE MATTER OF                     )  UPA 2007-00004

 6 PACIFICARE LIFE AND HEALTH INSURANCE )  OAH 2009061395

 7 COMPANY,                             )  WEDS. 3/14/12

 8                    RESPONDENT.       )  VOLUME 222

 9 _____________________________________)  PGS 25604-25653

10           REPORTER'S TRANSCRIPT OF PROCEEDINGS

11 APPEARANCES:

12 FOR THE COMPLAINANT:

13 STRUMWASSER & WOOCHER LLP

BY:  MICHAEL J. STRUMWASSER, ESQ.

14      BRYCE A. GEE, ESQ.

     RACHEL DEUTSCH, ESQ.

15 10940 WILSHIRE BLVD., SUITE 90024

LOS ANGELES, CALIFORNIA 90024

16 TEL 310/576-1233     FAX 310/319-0156

17

18

19

20 (More appearances on next page)

21

22 REPORTED BY:  DEBORAH FUQUA, CSR #12948

23

                CALIFORNIA REPORTING, LLC

24                     52 LONGWOOD DRIVE

                  SAN RAFAEL, CA 94901

25                       415/457-4417



25605

 1

 2 APPEARANCES (CONTINUED)

 3

 4 FOR THE RESPONDENT:

 5 SNR DENTON

BY:  RONALD D. KENT, ESQ.

 6      STEVEN A. VELKEI, ESQ.

     FELIX WOO, ESQ.

 7 600 SOUTH FIGUEROA STREET, SUITE 2500

LOS ANGELES, CALIFORNIA 90017

 8 TEL 213/623-9300     FAX 213/623-8824

 9 BY:  THOMAS E. McDONALD, ESQ.

525 MARKET STREET, 26TH FLOOR

10 SAN FRANCISCO, CALIFORNIA 94105

TEL 415/882-5000     FAX 415/936-1973

11

12

13

14

                        ---ooo---

15

16

17

18

19

20

21

22

23

24

25



25606

 1                         I N D E X

 2 RESPONDENT'S WITNESSES                    PAGE NUMBER

 3      SUSAN STEAD

 4 CROSS-EXAMINATION BY MR. STRUMWASSER (Resumed)   25609

 5

 6                         EXHIBITS

 7 DEPARTMENT'S                             IDEN.  EVID.

 8 1205 CDI Field Claims Bureau Referral     25622   -

     Resubmission, dated 9/14/07

 9      Bates CDI100057639

10 1206 CDI Field Claims Bureau Referral     25623   -

     Resubmission, dated 8/30/07

11      Bates PAC0014272

12

                        ---o0o---

13

14

15

16

17

18

19

20

21

22

23

24

25



25607

 1 Wednesday, March 14, 2012           10:06 o'clock a.m.

 2                         ---o0o---

 3                   P R O C E E D I N G S

 4      THE COURT:  This is on the record.  This is before

 5 the Insurance Commissioner of the State of California

 6 in the matter of PacifiCare Life and Health Insurance

 7 Company.  This is OAH Case No. 2009061395, Agency No.

 8 UPA 2007-00004.

 9          Today's date is March 14th -- somebody said

10 it's Pi Day -- 2012.  Counsel are present, respondent

11 is present in the person of -- Mr. Toda?

12      MR. KENT:  Exactly.

13      THE COURT:  And Ms. Stead's cross-examination.

14          Before we do that, you wanted to substitute or

15 add a different Page 17?

16      MR. VELKEI:  Yes, your Honor.  From our

17 perspective, we just wanted to substitute for 5708,

18 Page 17, since there was a mistake.

19      THE COURT:  Mr. Strumwasser doesn't want it

20 substituted, so I'll just add it.

21      MR. VELKEI:  Okay.

22      MR. STRUMWASSER:  Add it to the back of the

23 exhibit?

24      MR. VELKEI:  Well, if we could actually put it --

25      THE COURT:  I can put it in there.  Make it 17-A.
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 1      MR. VELKEI:  That sounds good.

 2      MR. STRUMWASSER:  Your Honor, I haven't checked

 3 yet, but I don't -- is this -- there's a footnote in

 4 the original table, and there's still no footnote on

 5 the slide.

 6      MR. VELKEI:  That wasn't our intention to -- we

 7 were taking a picture of that piece of the document.

 8 And that was reflected in the way that we want it to.

 9          As I explained, the asterisk was for something

10 that was deleted.  And it was mistakenly not deleted as

11 well.

12      THE COURT:  Okay.  We have the original document.

13 You can argue from whatever you want.

14          I will make this 17-A and add it to the

15 Exhibit 5708.

16      MR. VELKEI:  Yes, your Honor.  Thank you very

17 much.

18      MR. STRUMWASSER:  Thank you, your Honor.

19      THE COURT:  Okay.

20          (Reporter interruption from 10:08 to 10:23)

21      THE COURT:  Go ahead then.

22                       SUSAN STEAD,

23          called as a witness by the Respondent,

24          having been previously duly sworn, was

25          examined and testified further as
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 1          hereinafter set forth:

 2      CROSS-EXAMINATION BY MR. STRUMWASSER (resumed)

 3      MR. STRUMWASSER:  Q.  Good morning, again,

 4 Ms. Stead.

 5      A.  Good morning.

 6      Q.  Would you turn please to Slide 28 in the

 7 second volume of your slide show, the 5712.  This is

 8 about the Griffin complaint in November of '06, right?

 9      A.  Yes.

10      Q.  And you testified that this timeline is a

11 timeline of the first time that PacifiCare was cited by

12 the Department for not having IMR notice language on an

13 EOB, correct?

14      A.  Yes.

15      Q.  And this is, in your mind, another example of

16 CDI piling on violations, correct?

17      A.  No, I'm not sure this example is so much an

18 example of piling on as some unusual behavior that

19 makes me question what was going on with the

20 Department, why they would reopen the file that had

21 been closed, and then -- because there was nothing they

22 could do about it, and then to cite the company for the

23 IMR notice, which really wasn't the issue raised by the

24 provider.  It was really more of a fee issue.

25          So to cite that after reopening the file
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 1 concerns me that -- I mean, it actually suggests to me

 2 that there was -- either somebody was either, you know,

 3 looking to find violations or was told to find

 4 violations or something because the original closing

 5 seemed to me to be appropriate.

 6      Q.  First of all, you understand that the

 7 Department has not charged this violation in this

 8 proceeding, correct?

 9      MR. VELKEI:  Objection as to "this violation."

10      MR. STRUMWASSER:  Q.  The violation cited in the

11 violation letter addressed in Slide 28.

12      A.  Yes, I think that's correct.

13      Q.  In the Ohio Department, if a consumer or

14 provider writes in and says, "I've got a beef with my

15 health care provider.  They didn't calculate my claim

16 correctly.  They paid it incorrectly.  I complained to

17 them, and they said, 'Yeah, you're entitled to more

18 money.'  And they sent me a new check, but it wasn't

19 enough.  I should have been entitled to more," and they

20 filed that complaint with your Department, and your --

21 I've forgotten the name of the staff person responsible

22 for such things -- looks at it, gets the company's

23 information and comes to the conclusion that the second

24 payment was correct, so the thing that the complainant

25 is complaining about, he or she was wrong about, but
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 1 they also see that the company failed to pay interest

 2 correctly on the second one, would they ignore that

 3 violation that was not cited by the complainant?

 4      A.  If I understand your question, you're assuming

 5 that interest was due?

 6      Q.  Yes, and I'm assuming that your person

 7 determined that it was due and determined correctly.

 8      A.  More than likely, if interest was due, they

 9 would request the company to pay the interest.

10      Q.  Even though the consumer or the provider did

11 not raise the interest point?

12      A.  It's possible they may have if there was

13 additional money due and there was actually interest

14 due.  I'm not certain on that fact situation the

15 interest was actually due.

16      Q.  Let me tidy up the hypothetical so that we're

17 all clear on this.

18          Consumer writes in, says, "I submitted a claim

19 for $100.  The company paid me $50.  I wrote back to

20 the company and said, 'I am owed $75.  It should have

21 been 75.'"  The company in fact issues a check for $60

22 not 75.  The consumer is unhappy with it, and so he or

23 she appeals to the Ohio Department of Insurance.

24          Your examiner looks at the file and concludes

25 that the 60 was the right number.  That was in fact
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 1 what was owed on the claim.  But the $10 increment that

 2 was paid was paid, let's say, six months after the

 3 claim was submitted.  And, therefore, interest was due,

 4 and the company did not include interest when it paid

 5 the extra $10.

 6          Do you have those assumptions in mind?

 7      A.  Yes.

 8      Q.  The complaint from the consumer is all about

 9 60 versus 75.  He or she does not know that there was

10 an interest -- that they had a right to interest.

11          Your staff member has determined that 60 was

12 correct but that the consumer was entitled to interest

13 on that $10 increment.  Are you with me?

14      A.  Yes.

15      Q.  In that situation, would the staff member in

16 the ordinary course seek to obtain the company's

17 payment of the interest that should have been paid?

18      A.  No, probably not in Ohio because the interest

19 requirement is for providers.

20      Q.  Okay.  Same exact set of facts.  It's now a

21 provider who has written in.  Would your staff member

22 seek to obtain the interest for that provider?

23      A.  Yes, it's possible because, if the interest

24 was really due, then it's actually part of the claim

25 payment.  So it's not that it's a separate issue not
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 1 raised by the provider.

 2          The provider actually raised a question about

 3 what they were entitled to.  And if interest was part

 4 of what they were entitled to, then, yeah, the staff

 5 person may very well say to the company, "That was

 6 late.  You owe interest."

 7      Q.  Is it your belief that it is unusual for CDI

 8 to review a complaint for regulatory compliance issues

 9 unrelated to the nature of the consumer's complaint

10 that brought the complaint to Department's attention?

11      A.  No, not entirely because sometimes the

12 regulators will identify concerns that maybe the

13 consumer didn't know.

14          But this Griffin case, what was unusual was

15 the issue complained about was something the Department

16 closed.  They closed the file because they couldn't

17 help the provider.  They couldn't get involved.  They

18 couldn't resolve the dispute between the provider and

19 the insurance company.  Based on what I saw, that

20 seemed appropriate.

21          So what I find to be unusual is that, when the

22 senator's office gets ahold of the Department, the file

23 is reopened.  The Department is still not helping the

24 provider with the provider's issue; rather, they're

25 citing the company for an error on an EOB that was
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 1 provided as part of that complaint but that really

 2 wasn't the provider's issue.

 3          This hypothetical you gave me involved a claim

 4 payment and how much the provider was owed.  To me,

 5 that's all one subject.

 6      Q.  You testified on February 28th -- you recount

 7 this sequence, and what you say is:

 8                         "Then, what becomes

 9                    even more unusual is that

10                    they end up citing the

11                    company for a violation

12                    that has nothing to do

13                    with the nature of the

14                    complainant's issue."

15          Do you recall testifying to that?

16      A.  Yes.

17      Q.  What basis do you have for the assertion that

18 it is unusual for the Department to cite the company

19 for a violation that has nothing to do with the nature

20 of the complainant's issue?

21      A.  When I look at this complaint in general, it's

22 very unusual.  It strikes me as someone is -- I don't

23 want to say "out to get PacifiCare," but there's some

24 other -- there's something else going on in this case,

25 in this complaint, besides helping the provider with



25615

 1 whatever that issue was.  That's what I find to be

 2 unusual.

 3      Q.  You have senators in Ohio, right?

 4      A.  Yes, we do.

 5      Q.  And when a senator writes to the

 6 superintendent and says, "I've got a constituent.  He's

 7 got a problem with an insurance company," specified

 8 insurance company, "Would you please look into

 9 it?" it's not uncommon for the Superintendent to ask to

10 have that file reviewed, is it?

11      A.  Absolutely not.  I've been on the receiving

12 end of those requests.  I understand that.  However,

13 when the Department's position is, "We can't help this

14 person, and here's why," that's usually the answer you

15 give back to the senator or the representative is, "We

16 looked at it," whatever the issue is -- in this case,

17 they said that they couldn't help the provider with

18 dispute over the fees, and that would be the answer

19 back.

20          Instead, in this case, they went back and just

21 cited a violation that really had nothing to do with

22 helping the provider.

23      Q.  So when you were on the receiving end, and you

24 get a letter from a senator, and it contains content

25 that suggests that the senator believes that your



25616

 1 review wasn't thorough enough in the first instance,

 2 and you're at the receiving end of the Superintendent's

 3 handling of this, is it your testimony you'd never go

 4 back and look at the file again?

 5      A.  No.  You would go back, and you would look at

 6 what you did.  And you would make certain that you --

 7 that it was done correctly.  And you report back to the

 8 senator's office, "Sorry.  We can't help this person,

 9 and this is why."

10          Now, actually, my understanding of this case

11 is the senator's correspondence actually asked whether

12 there was legislation he should be considering, not so

13 much whether the complaint was handled improperly.

14      Q.  Ms. Stead, do you recall seeing testimony in

15 this record regarding the term "justified complaint"?

16      A.  Yes.

17      Q.  Are you aware that, during the period in which

18 these complaints were processed, the Department had a

19 distinction between a justified complaint and a

20 complaint in which there's a violation?

21      A.  Yes, I think I've seen that.

22      Q.  And the difference is that a justified

23 complaint is it's not just a violation, but it's the

24 violation that the complainant cited, correct?

25      A.  I'd have -- I'm not sure.
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 1      Q.  Would you agree that, if the Department has a

 2 whole system of classification of complaints in which

 3 there is a preexisting category called "violations" --

 4 or containing violations that the Department notes even

 5 though they were not cited in the complaint, if that's

 6 the case, would you agree that there is nothing unusual

 7 about the Department citing a violation that was not

 8 brought to the attention of the Department, that was

 9 not cited by the complainant?

10      A.  May I have that read back, please?

11      THE COURT:  I hope so.

12      MR. STRUMWASSER:  I would actually be happy to

13 rephrase it.

14      THE COURT:  All right.

15      MR. STRUMWASSER:  Q.  I'd like you to assume the

16 Department has a classification system during the

17 pertinent period here in which it distinguishes between

18 violations cited by the complainant and violations that

19 were found but were not the ones cited by the

20 complainant.  Do you have that in mind?

21      A.  Yes.

22      Q.  If in fact that is the case, would you agree

23 that there is nothing unusual about the fact that the

24 Department issues a citation or a violation letter for

25 a violation that was not cited by the complainant?
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 1      A.  No, I wouldn't find that unusual.  I think

 2 that's consistent with what I said before, that the

 3 Department staff may very well recognize violations

 4 that the complainants don't.  And often complainants

 5 don't know what the insurance laws are, so they don't

 6 identify the violations.

 7          What I've said here was unusual is it was

 8 completely unrelated to the issue.  The Department

 9 couldn't help their provider.  And even when they

10 reopened it, they still didn't help the provider but

11 merely tried to find something to cite the company for

12 is what it looks like to me.  And that suggests to me

13 that there's something going on between the -- that it

14 really wasn't as impartial as I would expect.

15      Q.  Back in the first volume of your slide show,

16 5708, would you turn to Slide 18, please.  And here you

17 are critical of the Department's interpretation of

18 10169(i), correct?

19      A.  Yes.

20      Q.  Now, independent of CDI's interpretation, do

21 you think it is clear that Section 10169(i) does not

22 require IMR language to be included on EOBs?

23      A.  Yes.

24      Q.  In fact, that's the point of your first

25 bullet, right?
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 1      A.  Yes.

 2      Q.  And is it the case that you believe CDI's

 3 interpretation of 10169(i) with respect to IMR notice

 4 on EOBs is unreasonable, not just wrong, but

 5 unreasonable?

 6      A.  You know, I'm not sure I can give that a yes

 7 or no with reasonable or unreasonable.  Maybe I can

 8 explain.

 9          It does seem unreasonable to me to put notice

10 of that right on a common form like an explanation of

11 benefits.  I mean, that's the form that consumers get

12 almost regardless of what happens with a claim for

13 services that have already been rendered.  Very few

14 people are really ever entitled to an independent

15 medical review because you aren't eligible for that

16 until -- unless your services have been denied for

17 medical necessity and you've exhausted the appeals

18 process through the insurance company.  And only then,

19 under those circumstances, is anyone eligible for an

20 IMR.  So you're talking about taking up space on a

21 form, possibly making it into a larger form, which

22 increased costs.

23          But apart from that, it is likely to be

24 confusing to consumers to have an appeal right on that

25 form when almost nobody who gets that form is actually
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 1 entitled to that.  And in my experience working with

 2 consumers, it would be confusing.  And I would

 3 anticipate consumers trying to take themselves -- or

 4 use that right, even though they're not entitled to it.

 5      Q.  Focusing specifically on the difference of

 6 opinion, the existence of a different of opinion

 7 between you and the Department as to the interpretation

 8 of 10169(i), would you agree that that is a difference

 9 of opinion that reasonable people could, in good faith,

10 have that is just -- is a good faith reasonable

11 difference of opinion?  Or do you think it is not a

12 reasonable good faith difference of opinion?

13      A.  As to?

14      Q.  IMR notice has to go on these EOBs.

15      A.  There can always be a difference of opinion in

16 how to interpret statutes.  But sometimes one way is

17 more clear than the other.

18          And I think, under the circumstances, with the

19 language in that statute and the fact that the

20 legislature did not use explanation of benefits, that

21 they used it in another statute also dealing with

22 health insurance claims, to me, is very telling.

23          And the letters of denial, you know, have a

24 particular meaning, for example, if you're asking for a

25 precertification or something of some service, you're
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 1 going to get a denial, that, to me, is the letter of

 2 denial because now your service has been denied.  It

 3 may be on the grounds of medical necessity, so you

 4 might be entitled to go through the appeals process and

 5 the IMR.

 6          So given the fact that the legislature has

 7 used the term "explanation of benefits" elsewhere and

 8 it did not include it in this statute, I think the more

 9 reasonable interpretation is that IMR notice does not

10 need to be on an EOB.

11      Q.  But my question really is, with respect to

12 that difference of opinion, is it so -- have you drawn

13 any conclusion from the Department's interpretation to

14 the effect that the Department had taken that position

15 in bad faith?

16      A.  No, I'm not going to say bad faith.  That, to

17 me, has a pretty strong meaning.

18          But what concerns me, because it suggests that

19 perhaps this company may be treated differently, is

20 that it's the lack of indication that the IMR notice

21 requirement was applied to all companies.  And as I

22 mentioned before, there's -- the Department suggested

23 there's harm from this, and yet there seems to be no

24 public announcement that this has to be there.

25          We know other companies didn't have it on
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 1 there.  So it -- I do have a question of whether this

 2 is being applied fairly across the board.

 3      Q.  Do you recall seeing any documents in which

 4 PacifiCare previously agreed with CDI's interpretation

 5 of 10169(i) as requiring IMR language on EOBs?

 6      A.  I know that -- no, I'm not sure what documents

 7 you're talking to, other than I know they agreed to put

 8 that language on EOBs.

 9      Q.  Do you recall seeing any documents in which

10 they agreed that 10169(i) required that language?

11      A.  No, unless the company was simply agreeing

12 with the regulator, which they did in this case.

13      MR. STRUMWASSER:  Our next in order, your Honor.

14 This is a redacted version of a resubmitted referral.

15 If anybody needs it, we do have an unredacted version

16 here.

17      THE COURT:  Okay.  1205.  It has a date of

18 September 14th 2007.

19          (Department's Exhibit 1205, CDI100057639,

20           marked for identification)

21      MR. VELKEI:  Your Honor, we can remove the

22 confidentiality designation.

23      MR. GEE:  This was a CDI confidential designation.

24      MR. VELKEI:  Oh.

25      THE COURT:  Because it was redacted?
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 1      MR. GEE:  But now it's redacted.  We can remove

 2 it.

 3      THE COURT:  Okay.

 4      MR. STRUMWASSER:  Q.  And you're familiar with the

 5 referral process, right, in an exam?

 6      A.  Yes.

 7      Q.  And so you recognize this is a referral that

 8 was made in an exam, correct?

 9      A.  Yes, it appears to be.

10      Q.  And Question/Issue No. 1 is, "The adjusted EOB

11 does not meet the requirements of CIC Section

12 10123.13(a) and CIC 10169(i)."  Do you see that?

13      A.  Yes.

14      Q.  And below that, we have the company's

15 response, "Agree with finding. Corrective action plan

16 will provide changes to the EOB/EOP language to include

17 the right to enter into the dispute resolution process,

18 reference their right to an IMR and reference to the

19 Plan website."  Do you see that?

20      A.  Yes.

21      MR. STRUMWASSER:  Same deal, your Honor.  We have

22 a redacted CDI document which I have the unredacted

23 version of if anybody needs it.

24      THE COURT:  1206.

25          (Department's Exhibit 1206, PAC0014272,
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 1           marked for identification)

 2      THE COURT:  This is dated August 30th, 2007.

 3      MR. STRUMWASSER:  And, again, confidentiality --

 4 this is a PacifiCare document.  So it's up to them

 5 about confidentiality.

 6      THE COURT:  Any objection?

 7      MR. VELKEI:  None, your Honor.

 8      THE COURT:  All right.

 9      THE WITNESS:  Okay.

10      MR. STRUMWASSER:  Q.  Take a look at Referral

11 Issues/Question No. 1.  "Do you agree the EOBs sent to

12 the provider on 9/23/06 did not comply with the

13 requirements of 10123.13(a) or 10169(i)?  The EOB did

14 not advise the provider of their right to contest the

15 claim with the DOI, does not reference the CDI website

16 and does not include reference to the right to an IMR.

17 Please explain why reference to the right to an IMR is

18 not included on the PLHIC response to the provider

19 disputes.  Please provide a corrective action."

20          Do you see that?

21      A.  Yes.

22      Q.  And on Page 4273, the company responds, "Agree

23 with finding.  Corrective action plan will employ

24 changes to the EOB/EOP language to include the right to

25 enter into the dispute resolution process and reference



25625

 1 their right to an IMR."

 2          I take it you have not previously seen 1205 or

 3 1206?

 4      A.  I don't recall.

 5      Q.  And you see that both of them are signed by

 6 Lois Norket, right?

 7      A.  Yes.

 8      Q.  And you know who she is, right?

 9      A.  Generally.

10      Q.  Ms. Stead, you also say you have concerns

11 about how CDI interprets Section 10133.66(c) to require

12 the issue of written acknowledgment letters, correct?

13      A.  Yes.

14      Q.  You claim that this interpretation seems

15 unsupported by the plain language of the statute, the

16 legislative history of the enacting bill, SB 634, the

17 language of 28 CCR Section 1300.71, and the testimony

18 of CDI and PacifiCare witnesses and related exhibits

19 that's on Page 6.

20      A.  Yes.

21      Q.  You have reviewed the language of the statute,

22 right?

23      A.  Yes.

24      Q.  And you believe the plain language of the

25 statute does not require insurers to send written
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 1 acknowledgment letters for paper claims; is that your

 2 testimony?

 3      A.  Yes.

 4      Q.  And you don't believe that the statute

 5 requires that claims be acknowledged in the same manner

 6 as they were received, correct?

 7      A.  Yes.

 8      Q.  So a paper claim does not, under the statute,

 9 necessarily have to get a paper acknowledgement.

10 That's your position, right?

11      A.  I'm going to look at the statute, if that's

12 okay.

13      Q.  Sure.

14      A.  Yes, that's correct.  I don't believe that

15 paper claims have to be acknowledged via paper hard

16 copy letter.

17      Q.  You testified that you reviewed some of the

18 legislative history related to 10133.66(c).  Do you

19 recall that?

20      A.  Yes.

21      Q.  And you said that, based on that review, it

22 was your conclusion that CDI interpretation of

23 10133.66(c) as requiring acknowledgment letters for

24 paper claims was not reasonable.  Do you recall that?

25      A.  I don't recall using that word.  But under the
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 1 circumstances, I would agree with that.  Given the fact

 2 that DMHC had very, very similar language for the same

 3 purpose and the fact that the bill was intended to

 4 provide the same protections on the insurance side that

 5 existed in the managed care side, then it would seem to

 6 me that it would be -- that the two laws would be

 7 interpreted and applied the same way and, if not, then

 8 certainly the Insurance Department would provide notice

 9 to the industry that it expected something different.

10      Q.  Ms. Stead, you testified that you believed

11 that legislative history clearly does not support

12 interpreting the law as requiring claims to be

13 acknowledged in the same manner as they were received.

14 That's your view, that it clearly does not support --

15 the legislative history clearly does not support that

16 contention, right?

17      A.  I think what I said was the legislative

18 history indicates to me that the protections on the

19 insurance side were supposed to be like those on the

20 managed care side.  So I would expect, with respect to

21 acknowledgment of claims, that it would be the same

22 type of protection, especially given the closeness of

23 the language of the two laws.

24      Q.  Do you recall what aspects of the legislative

25 history you reviewed?  Did you review the entire bill



25628

 1 file?

 2      A.  I don't think I saw the whole thing.  I know

 3 the saw a lot of letters from interested parties who

 4 expressed that same sentiment, that these protections

 5 were to be the same on the insurance side as the

 6 managed care side.

 7      MR. STRUMWASSER:  I'm going to show the witness a

 8 copy of 684, your Honor.

 9      THE COURT:  Sure.

10      THE WITNESS:  Is there a particular part that you

11 want me to read, or read the whole thing?

12      MR. STRUMWASSER:  Sure.  I'll be glad to take you

13 there whenever you're ready.

14      THE WITNESS:  Okay.

15      MR. STRUMWASSER:  Q.  Ms. Stead, have you seen

16 Exhibit 684, which is the senate floor analysis for SB

17 634?  Had you seen Exhibit 684 prior to your submission

18 of your report?

19      A.  I don't know.  I may have.  I don't know.

20      Q.  The bottom half of the first page, there's a

21 heading in all caps and underlined that says,

22 "ANALYSIS," do you see that?

23      A.  On the first page?

24      Q.  Yes.

25      A.  Yes.
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 1      Q.  The second paragraph under that heading

 2 starts, "This bill."  Do you see that?

 3      A.  Yes.

 4      Q.  And then there's a list of what the bill

 5 requires, correct?

 6      A.  Yes.

 7      Q.  So now, if we turn to the second page of this

 8 exhibit, about two thirds of the way down, the

 9 Paragraph No. 6 -- are you there?

10      A.  Yes.

11      Q.  "Requires insurers to acknowledge receipt of a

12 claim in the same manner as the claim was received

13 within 15 working days of the date of receipt."  Do you

14 see that?

15      A.  Yes.

16      Q.  Were you aware of anything in the legislative

17 history that said that at the time you filed your

18 report?

19      A.  No, I don't think so.  But this doesn't seem

20 consistent with the statutory language that ended up

21 being enacted.  And there are other places in here

22 where the idea is to give the same kinds of

23 protections.

24          And, frankly, this -- you know, I've read bill

25 analyses before.  I don't know if this is -- I've read
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 1 bill analyses before.  They're a brief summary of what

 2 can be a very large bill.  So this will give the

 3 general idea that the acknowledgment's required.

 4          If you're telling me that this is exactly the

 5 only thing that was meant by that language, I would be

 6 very surprised.

 7          The statute talks about telephone.  And I

 8 don't know too many health insurance claims that are

 9 submitted by phone.

10      Q.  Ms. Stead, you said that bill analyses are

11 brief and don't contain everything.  What they do

12 contain is the main parts of -- the most important

13 parts of the legislation to bring those parts to the

14 attention of the legislators, correct?

15      A.  In my experience, they're a very high-level

16 summary.  And I would not rely on bill analysis to tell

17 me what a statute actually says.  But it would give me

18 an idea that there's an acknowledgment issue in this

19 bill.

20      Q.  What did you rely on?  You relied on letters

21 that were in the file, didn't you?

22      A.  There are letters.  I think there was

23 information from the sponsor about the purpose --

24 similar to the statements that are in here about the

25 lack of protections for providers on the insurance side
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 1 and a desire to provide the same protections for the

 2 insurance side as providers had on the managed care

 3 side.

 4      MR. STRUMWASSER:  Your Honor, I'm going to give

 5 the witness a copy of 5679, which is the full

 6 legislative history of the bill which PacifiCare put

 7 in.

 8          I frankly don't recall whether we're admitting

 9 these or whether you're just taking notice of it.

10      THE COURT:  I don't remember either.  Probably

11 just taking notice, right?

12      MR. GEE:  I don't think we made a determination on

13 it.

14      THE COURT:  Yes.  We can talk about it.

15      MR. VELKEI:  I think our view is it's useful, if

16 we're going to use legislative history, to have the

17 complete legislative history.

18      THE COURT:  But that's a different issue.  I think

19 I can take official notice of it.

20      MR. VELKEI:  We'll look at the issue, your Honor.

21 I'm sure we can get it squared away.

22      MR. GEE:  I think it's something we can take up

23 when we --

24      THE COURT:  Sure.

25      MR. GEE:  I think this was a document introduced
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 1 with Mr. Cignarale, so it's something we can discuss

 2 Wednesday.

 3      MR. VELKEI:  I think what prompted including the

 4 entire history was at the request of the Department.

 5 But we'll look at the issue and be prepared to discuss

 6 it on Wednesday.

 7      THE WITNESS:  I presume you're going to direct me

 8 to a particular part?

 9      MR. STRUMWASSER:  Q.  Yes, please, Ms. Stead,

10 would you just take a look, please, at Page 107 of 310.

11      MR. VELKEI:  Could you give that page cite one

12 more time?

13      MR. STRUMWASSER:  107.

14      MR. VELKEI:  Thank you.

15      THE WITNESS:  Okay.

16      MR. STRUMWASSER:  Q.  And on Page 109 -- that's

17 the beginning of the bill analysis on Page 109.  We

18 have that same exact language, "Requires insurers to

19 acknowledge receipt of a claim in the same manner as

20 the claim was received within 15 working days of the

21 date of receipt."  Do you see that?

22      A.  Yes.

23      Q.  And turn to Page 159, please.

24          Here we have the bill analysis from the staff

25 of the assembly committee on health.  Do you see that?
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 1      A.  Okay.

 2      Q.  So this would be the bill analysis of the

 3 policy committee in the second house after it's been

 4 passed by the senate, right?

 5      A.  I don't know.

 6      Q.  I mean, you know that "SB" means that it was a

 7 bill that was introduced in the senate, right?

 8      A.  Yes, the "SB" would tell me that.

 9      Q.  And we have here the analysis of the assembly

10 committee, which means that the bill had now emerged

11 from the senate and had gone to the second house,

12 right?

13      A.  Okay, yes.

14      Q.  Now, if we look at Page 160 under the Summary,

15 Item 7, exactly the same language about acknowledging

16 the receipt in the same manner as the claim was

17 received, right?

18      A.  Well, yes.  If the bill is now in the other

19 house and it's the same bill, I would expect the

20 analysis to be the same.

21      Q.  You understand that this analysis was prepared

22 by different staff?

23      A.  That's possible.  Or they could have simply

24 copied what the other staff did.  I don't really know.

25      Q.  Now, you also note that 28 CCR Section 1300.71
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 1 was attached to the legislative history of 634,

 2 correct?

 3      A.  Yes.

 4      Q.  And you understand that that is a DMHC

 5 regulation, not a CDI regulation, right?

 6      A.  Yes.

 7      Q.  And this DMHC regulation contains a number of

 8 claim handling requirements in addition to the

 9 requirements regarding acknowledgment, correct?

10      A.  I haven't looked at it for a while, but I

11 believe that's correct.

12      Q.  Ms. Stead, do you recall seeing anything in

13 the legislative history of SB 634 that says that the

14 bill's acknowledgment requirements, specifically its

15 acknowledgment requirements, are intended to be

16 interpreted the same way as the DMHC regulation?

17      A.  I don't recall.  But the fact that the

18 regulation was attached, the fact that the idea was to

19 provide the same protections, and the fact that the

20 statute ended up being very, very close to the DMHC

21 regulation, at least in a substantive way that I can

22 see, yeah, that all tells me that the intention was to

23 have the same acknowledgment process on the insurance

24 side as existed on the managed care side.

25      Q.  And it is your opinion that the intention was



25635

 1 not to require insurers to acknowledge receipt of a

 2 claim in the same manner as the claim was received?

 3      A.  Yes, because I think if -- I don't want to

 4 second-guess the legislature, but if that was really

 5 the intention, then the rest of the statute wouldn't

 6 have been needed.  They could have just stopped after

 7 that.

 8          So when I look at the language of the statute,

 9 just trying to interpret it, it's not -- to me it's

10 fairly clear.  We know how DMHC was interpreting it.

11 It's the same language.  And if the Insurance

12 Department wanted to interpret it differently, then,

13 under those circumstances, I would have expected it to

14 let the industry know that its expectations were

15 different.

16      MR. STRUMWASSER:  May we go off the record for a

17 second?

18      THE COURT:  Sure.

19          (Recess taken from 11:06 to 11:22)

20      THE COURT:  Okay.  We can go back on the record.

21      MR. STRUMWASSER:  Q.  Ms. Stead, let's go back to

22 your report.  Still on Page 6, the first full

23 paragraph.

24          You say that CDI's interpretation of the

25 acknowledgement statute as requiring written
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 1 acknowledgement letters for paper claims is not

 2 supported by the testimony of CDI and PacifiCare

 3 witnesses and related exhibits.  Do you see that?

 4      A.  Yes.

 5      Q.  Whose testimony are you referring to there?

 6      A.  Well, for CDI, Towanda Davis [sic] testified,

 7 at least at one point, that other means could be used,

 8 although she did give conflicting testimony on that.

 9 I believe Coleen Vandepas even at one point said the

10 same thing.

11          And then there was Mr. Dixon, who, as I

12 recall, gave an interpretation different than what the

13 Department is applying today and said that something,

14 like, you know, the Internet could be used, but the

15 company would have to contact the provider through the

16 provider's site.

17          So there was some testimony from those

18 witnesses, at least points of their testimony, that

19 supported the way I look at that statute.

20          And with respect to PacifiCare, I believe

21 Nancy Monk has testified on that issue.

22      Q.  Now, you say, "testimony of CDI and PacifiCare

23 witnesses and related exhibits."  What related exhibits

24 are you referring to with respect to Ms. Davis?

25      MR. VELKEI:  David?
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 1      MR. STRUMWASSER:  David, thank you.

 2      THE WITNESS:  Are you asking me for an exhibit

 3 from Ms. David?

 4      MR. STRUMWASSER:  Q.  You say that the CDI

 5 position is not supported by the testimony of CDI,

 6 PacifiCare witnesses and related exhibits.  I

 7 understand the word "related" to be related to the

 8 testimony; is that right?

 9      MR. VELKEI:  To be clear, the statement says,

10 "this interpretation seems to me to be unsupported

11 by," among other things, the testimony of CDI and

12 PacifiCare witnesses and related exhibits, just to be

13 clear what the report says.

14      THE WITNESS:  May have the question read back

15 please?

16      THE COURT:  Certainly.

17          (Record read)

18      THE WITNESS:  No, I really meant that more in

19 terms of exhibits that deal with that issue.

20      MR. STRUMWASSER:  Q.  At the bottom of the same

21 paragraph, "While a regulator has some discretion to

22 interpret the applicable laws, it cannot do so without

23 regard to the actual language of the statute and to the

24 precedent that precedes its implementation."  Do you

25 see that?
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 1      A.  Yes.

 2      Q.  Then you go on to say, "At minimum, once CDI

 3 decided to interpret this statute differently from its

 4 sister agency, it should have provided notice of its

 5 interpretation to the industry, which it concedes it

 6 did not do."  Are you there?

 7      A.  Yes.

 8      Q.  So is it your opinion that CDI was not at

 9 liberty to interpret the acknowledgment statute as

10 requiring insurers to acknowledge claims in the same

11 manner as the claims are received?  It was not at

12 liberty to do so at all?

13      A.  No.  When I read that statute, I think that

14 the Department's current interpretation is just wrong.

15 But that's my opinion of that statute.  And the Court's

16 going to have to decide how to interpret that.

17          But we do have just about the same language on

18 the books with the same industry.  So I would have

19 expected them to interpret that law the same way.  And

20 when the Department chose not to, I would have expected

21 them to let the industry know that, for the insurance

22 products, acknowledgements for providers were going to

23 be handled differently than acknowledgements for

24 providers on the managed care side.

25          And certainly given even the differences from
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 1 the -- in the CDI staff testimony in this case about

 2 what that law means, I certainly wouldn't -- there is

 3 certainly enough confusion at best around that issue,

 4 that it's not something you would penalize the company

 5 for interpreting it differently.

 6      Q.  So I take your prior answer to be that the

 7 Department had the discretion to interpret it as it

 8 did, but it was obliged first to inform the industry

 9 that it was departing from the DMHC interpretation of

10 its language; is that correct?

11      A.  Yes, a regulator, in general, has the ability

12 to interpret and apply its statutes.  It needs to do so

13 with sort of clear import of the words and the language

14 in the statute.

15          And in this particular case, you know, there

16 should have been notice to the industry that it was

17 going to take a different position than the position

18 that had  already been taken with respect to a very,

19 very similar statute.

20      Q.  You said on your direct that, given the DMHC

21 regulation, it would have been very reasonable for the

22 industry to believe that Section 10133.66(c) would be

23 interpreted by the CDI the same way that DMHC

24 interprets its regulation, correct?  Do you recall

25 saying that?
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 1      A.  Yes, absolutely.  Given the idea that the bill

 2 was intended to provide some of the same protection to

 3 providers and the so-close similarity of the language,

 4 yes, I think that any insurance company that

 5 interpreted the CDI law the same way as DMHC

 6 interpreted its regulation, that that would have been a

 7 reasonable position for any company to take.

 8      Q.  Ms. Stead, is it your understanding that the

 9 reason PacifiCare failed to send provider paper

10 acknowledgment letters for paper claims during the

11 period in question where the acknowledgements that are

12 charged arose, is it your understanding that PacifiCare

13 did so because it was relying on DMHC's interpretation

14 of the DMHC regulation?

15      A.  May have that read back please?

16      THE COURT:  Sure.

17      MR. STRUMWASSER:  If you don't mind, I'll just

18 redo it.

19      THE COURT:  Sure.

20      MR. STRUMWASSER:  Q.  Is it your understanding

21 that PLHIC failed to send paper acknowledgment letters

22 for paper claims because PLHIC was relying on the DMHC

23 interpretation of the DMHC regulation?

24      A.  I'm really not sure.  When I look at the

25 record on that issue, as I think I testified before,
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 1 there was confusion within the company, certainly

 2 confusion on the CDI side as well.

 3          But you know, at the end of the day, the

 4 question is did the insurance company comply with what

 5 the statute requires?  And so depending on how the

 6 Court decides to interpret that law, if it's the same

 7 interpretation as DMHC uses, then whether the company

 8 was confused about what it -- about letters or not, it

 9 doesn't matter.

10      Q.  Ms. Stead, I understand that the ultimate

11 question is one of whether CDI's correctly interpreted

12 its law.  But the question that -- my question went to

13 your point that, if CDI was going to take the

14 interpretation it has, that it should have given the

15 industry notice ahead of time.  That was your statement

16 in your prepared -- in your report, correct?

17      A.  Yes, you give notice ahead of time.  Or when

18 you find out, like the Department did in this case,

19 that, you know, a major company has this wrong, then

20 you don't penalize.  You get them to correct it along

21 with your interpretation.

22          And then, if one company has it wrong, you may

23 very well assume that others do too, and that's when

24 you put them on notice as well.

25      Q.  My question went specifically to notice.  And
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 1 I'm asking you now is it your understanding that

 2 PacifiCare did not send out paper acknowledgements for

 3 paper claims because it was relying on the DMHC

 4 interpretation of the DMHC regulation?

 5      A.  I think there was confusion on that issue

 6 about whether letters were going out or needed to even

 7 go out.  But the question really is what the statute

 8 requires.

 9      Q.  And the confusion about whether or not the

10 letters went out, in your term, had nothing to do with

11 the DMHC interpretation; it had to do with what was

12 going on with computers and printers and things, right?

13      A.  I think that was part of it.

14      Q.  Ms. Stead, isn't it true that PLHIC did not

15 even learn of the DMHC interpretation of its

16 acknowledgment statute until February of 2008 -- excuse

17 me -- the DMHC regulation?

18      A.  No.  I don't think that's the case at all.  My

19 understanding is that, in early 2008, when they were

20 looking at this issue on the insurance side, they were

21 confirming with DMHC what they had understood the

22 DMHC's interpretation to be because, at that point,

23 they wanted to make sure they were in compliance with

24 both sides and thought they were, from what I

25 understood.  So they were simply confirming what they
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 1 already believed the interpretation to be.

 2      Q.  You would agree, would you not, that one way

 3 for the industry to have known what the statute

 4 required would be to review and analyze the statute,

 5 10133.66, correct?

 6      A.  Yes.  But that would not have told them what

 7 the Department was thinking if the Department was

 8 taking a different interpretation than another agency

 9 had given to the similar language.

10      Q.  And your understanding -- you've previously

11 said that there was no way for the industry to have

12 known that CDI would interpret the law differently than

13 DMHC, correct, than the DMHC interprets the DMHC

14 regulation?

15      A.  Yes, under the circumstances, I don't think

16 the industry would have anticipated a different

17 interpretation than what DMHC was doing with the same

18 language.

19      Q.  Have you reviewed any documents relating to

20 how insurers interpreted Section 10133.66(c) when it

21 was enacted, at the time of its enactment?

22      A.  I don't recall.

23      Q.  And I take it, then, you have not reviewed any

24 PLHIC documents regarding the company's interpretation

25 of 10133.66(c) when it was enacted?
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 1      A.  No, that's not the case.  I think I looked at

 2 an implementation document.

 3      MR. STRUMWASSER:  I'm going to show the witness a

 4 copy of 5316 in evidence.

 5      THE WITNESS:  Okay.

 6      MR. STRUMWASSER:  Q.  This is an implementation

 7 log created by PLHIC at the time SB 634 was enacted.

 8 Is this one of the documents that you did look at?

 9      A.  Yes.

10      Q.  Would you take a look, please, at Page 7534,

11 the last page.

12          In the first row after the headings in the

13 "Requirements" column, "Section 10133.66(c) The receipt

14 of claim shall be identified and acknowledged whether

15 complete or not, and the recorded date of receipt shall

16 be disclosed in the same manner as the claim was

17 submitted or provided within 15 working days."  Do you

18 see that?

19      A.  Yes, I do.

20      Q.  And in the next row again, "The same method of

21 receipt of the claims (i.e., electronic means, by

22 telephone, website or another mutually agreed

23 accessible method), the provider needs to be able to

24 confirm via the same method of receipt of the claim,"

25 do you see that?
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 1      A.  Yes.

 2      Q.  Were you aware of those statements in Exhibit

 3 5316 when you submitted your report?

 4      A.  I don't recall the timing of when I saw this,

 5 whether it was before the report or not.  I don't

 6 recall the timing.

 7      MR. STRUMWASSER:  I'm going to show the witness a

 8 copy of 812, your Honor.

 9      THE WITNESS:  Okay.

10      MR. STRUMWASSER:  Q.  This is another

11 implementation log that PLHIC created for 634.  Do you

12 recall whether you've seen this document previously?

13      A.  Yes, I think I have.

14      Q.  Third to the last page, 7797, please.

15      THE COURT:  There's no 7796.  I don't know why I

16 never saw that before.

17      MR. STRUMWASSER:  I'm sorry?

18      THE COURT:  There's no 7796.  Is this just

19 portions of the log?

20      MR. STRUMWASSER:  Yes, well, that's an interesting

21 question.  This is what we have.  And --

22      THE COURT:  Okay.  I didn't notice it before.

23 Anyway, go ahead.

24      MR. STRUMWASSER:  Thank you.

25      Q.  Third data row, Item 28 under "Requirements,"
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 1 Section 10133.66(c) The receipt of claim shall be

 2 identified and acknowledged, whether complete or not,

 3 and the recorded date of receipt shall be disclosed in

 4 the same manner as the claim was submitted or

 5 provided," do you see that?

 6      A.  Yes, I do.  I mean, whoever filled out both of

 7 these logs certainly didn't quote the statutory

 8 language.

 9          And if you look at the next sentence, it

10 supports the way I look at the statute.  The provider

11 has to be able to confirm acknowledgment.

12      Q.  Same row, under "Discussion/Person

13 Responsible."  "An acknowledgment letter stating we

14 received the claim must be sent to the provider," do

15 you see that?

16      A.  Yes.

17      Q.  Do you recall when you saw Exhibit 812 before

18 you submitted your report?  812 is the one that you

19 have there.

20      A.  No, my answer is the same as with respect to

21 the other log.  I'm not certain of the timing when I

22 saw the logs.

23      THE COURT:  Do you want to check into whether

24 there's a Page 7796?

25      MR. KENT:  There is.  And our version is
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 1 double-sided.

 2      THE COURT:  But the other pages are available.

 3 Maybe you could put that in, supplement it.

 4      MR. VELKEI:  It's easy enough.

 5      MR. GEE:  We apologize, your Honor.  In our

 6 exhibits, there is no 7796.  So it may have been a

 7 problem on our end in scanning them in.

 8      MR. STRUMWASSER:  It probably would be prudent for

 9 us to check the original in the file.

10      THE COURT:  Okay.

11      MR. VELKEI:  Although, it appears that these are

12 seriatim Bates numbers, so think it probably is just  a

13 mistake.

14      THE COURT:  I can look at the original.  I think

15 that's a fair request.

16      MR. STRUMWASSER:  Your Honor, I've distributed a

17 copy of 118 in evidence.

18      THE WITNESS:  Okay.  I'm sorry.  Let me --

19  Okay.

20      MR. STRUMWASSER:  Q.  This is a December 7, 2007

21 letter that PLHIC sent responding to the finding CDI

22 had made during the market conduct examination.  I'd

23 like you to turn to Page 3426.  And I'm going to point

24 you to some language, but you should feel free to

25 review as much as you feel necessary.
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 1          On Page 3426, at the top, Section 13,

 2 "Electronic Data Analysis," are you with me?

 3      A.  Yes.

 4      Q.  The third paragraph of that section, "The

 5 electronic data analysis also detected that the company

 6 did not comply with acknowledgment of claim receipt.

 7 This violation occurred in the entire 1,125,707 paid

 8 claims population (group and individual).  The

 9 Department alleges these acts are in violation of

10 CIC Section 10133.66(c)."

11          And you understand that is quoting what the

12 Department had found; that's not PLHIC's language.

13 PLHIC is merely quoting the Department here, right?

14      A.  Right.

15      Q.  And then we have the company response below

16 that, right?

17      A.  Yes.

18      Q.  And on the next page, 3427, internal Page 16,

19 there is a table and then a line saying, "444 Total

20 Claims Reviewed."

21          And then the next paragraph begins, "The

22 Company respectfully disagrees that it has violated

23 CIC 10133.66(c) for 1,125,707 paid claims but agrees it

24 has for 81,270 claims (55,492 group and 25,778

25 individual paid claims).  The Company agrees that it is
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 1 required to send an acknowledgment letter for claims

 2 received if the claim is not otherwise acknowledged by

 3 payment and/or issuance of an EOB within 15 calendar

 4 days."  Do you see that?

 5      A.  Yes.

 6      Q.  Had you seen this letter before you submitted

 7 your report?

 8      A.  Yes.  And this -- yes.

 9      Q.  In light of the implementation logs at the

10 time of the enactment of the acknowledgment requirement

11 and in light of this statement in 118 of the company's

12 understanding of 10133.66(c), would you agree that

13 PacifiCare, during the period in which the violations

14 that have been cited with regard to acknowledgment

15 occurred, that PacifiCare's understanding of the

16 requirements of 10133.66(c) was that it was required to

17 send a paper acknowledgment for paper claims?

18      A.  No.  But let me explain.  As I mentioned

19 before, there's this -- there was clearly confusion

20 during the examination in responding to referrals.

21          When I look at these implementation logs, what

22 I see is a company that has a process for implementing

23 laws and regs, and that's a process that insurance

24 companies have because there are so many laws they have

25 to comply with.  So they have a process for looking at



25650

 1 new laws and regulations and figuring out what has to

 2 be done.

 3          Whoever was doing this, in filling out these

 4 logs, you know, wasn't looking at the entire statute.

 5 First they say the claims have to be acknowledged.

 6 Then they say the provider has to be able to confirm

 7 it.  There was suggestion in here that letters are

 8 already going out.  So this tells me that there were

 9 mistakes being made in reviewing this.

10          Now, the good thing is that at least the

11 company has a process or had a process for going

12 through these things.  They may not have gotten it

13 right.  But, also, it didn't look like the Department

14 was completely consistent in how they were interpreting

15 it either, at least not among the staff.

16          But when I look at Ms. Berkel's letter and

17 what I understand her testimony to be is that she was

18 agreeing with the regulator.  If the regulator said

19 paper claims had to be acknowledge by paper, then the

20 company was going do that.  And I believe that's

21 actually the corrective action that the company

22 implemented when the Department told them that's how

23 the Department interpreted the law.

24      Q.  So I understand that you contend that the

25 people who put together the implementation log got it
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 1 wrong.  But would you agree that the instructions that

 2 emanated from the company's own process for

 3 implementing the statute were that there should be a

 4 paper acknowledgment of paper claims?

 5      A.  I really don't know that.  When I look at

 6 this, it's not even talking -- just the log, I mean,

 7 it's not talking about paper claims.  And there's a

 8 comment on the one log that this is already being done.

 9          So, you know, the confusion's pretty evident

10 in the log.

11      Q.  With respect to 118, it's your testimony that

12 Ms. Berkel was merely appeasing the Department by

13 accepting its interpretation?

14      A.  Yes, with respect to saying that

15 acknowledgment letters were required for claims.  And I

16 think she's -- actually, her testimony could probably

17 explain better than I could what she was doing at the

18 time when she was responding to this.

19      Q.  Right, I agree with that.  But I'm asking what

20 your understanding is.

21          In your experience, Ms. Stead, if a company

22 has been cited for a violation and it turns out that

23 the violation occurred because the company had simply

24 had a different interpretation of the law than the

25 Department did, it might well say, "Okay.  You're the
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 1 Department.  We agree."  But would not the company, in

 2 its response, say, "You're right.  We have -- we have

 3 violated this statute under your interpretation.  We

 4 have been proceeding under a different interpretation.

 5 We will now conform to your interpretation"?

 6          That's something that you would expect to see

 7 from a response like that, wouldn't you?

 8      A.  Yes, that kind of response is possible.  I've

 9 also gotten responses during examinations that say A,

10 and then later the company realizes that was erroneous

11 and they tell me different -- what happened differently

12 later.

13          So while that's not great to have that happen,

14 it does sometimes happen.  You're talking about a

15 company with a lot of different people at different

16 levels.  And sometimes one responds, and then someone

17 else in the company probably looks at it, and there's

18 more clarity.  And then you get a different answer.

19 That does happen.

20      MR. STRUMWASSER:  Your Honor, this is a good

21 place.

22      THE COURT:  Okay.  I'm going to go check on this

23 exhibit.

24      (Whereupon, the proceedings recessed

25       at 11:52 o'clock a.m.)
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 1 Wednesday, March 21, 2012           10:40 o'clock a.m.

 2                         ---o0o---

 3                   P R O C E E D I N G S

 4      THE COURT:  All right.  This is on the record.

 5 This is before the Insurance Commissioner of the State

 6 of California in the matter of PacifiCare Life and

 7 Health Insurance Company.  This is OAH Case

 8 No. 2009061395, Agency No. UPA 2007-0004.

 9          Today's date is March 21st, 2012.  Counsel are

10 all present.  And we're going to do motions and maybe

11 we'll actually do some evidence as well.

12          And I think most of the motions are yours.

13 Mr. Velkei, did you want to start with the motion to

14 strike Mr. Cignarale's testimony?

15      MR. VELKEI:  That makes sense, your Honor.

16      THE COURT:  So I will mark that as Exhibit 5713

17          (Respondent's Exhibit 5713 marked for

18           identification)

19      MR. VELKEI:  Thank you.

20      THE COURT:  And I will mark the opposition as

21 1207.

22          (Department's Exhibit 1207 marked for

23           identification)

24      THE COURT:  Go ahead.

25      MR. VELKEI:  Your Honor, if I may, I'd like to
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 1 start at the back of CDI's opposition.  The very first

 2 sentence of the conclusion, the statement is

 3 "PacifiCare has no basis for its attempt to tarnish the

 4 credentials of a 20-year veteran of the California

 5 Department of Insurance."

 6          In my opinion, that's an unfortunate way to

 7 characterize what respondent is doing here.  It is

 8 certainly not correct.  This is not about Mr. Cignarale

 9 and his competency but what the lawyers in this case

10 are trying to use him to do.

11          I took note when we were last before the Court

12 that counsel made the comment that this particular

13 motion to strike was dear to his heart.  And I think

14 there's a reason for that.  And that's because the

15 lawyers are the ones that really prepared this

16 testimony.  It reads like a legal brief or closing

17 arguments in a case rather than the sworn testimony of

18 an expert witness.

19          A fundamental and important ground for the

20 motion to strike is the fact that this is riddled with

21 legal conclusions.  And I noted in the midst of the

22 cross-examination of Ms. Stead that the Department has

23 repeatedly objected to any perceived effort to offer

24 legal conclusions, yet that's precisely what's

25 happening here.  So I think that there seems to be
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 1 unanimity of opinion that legal conclusions are not

 2 proper.

 3          And just to sort of emphasize the extent to

 4 which this was embedded the testimony of Mr. Cignarale,

 5 I just want to give a few examples for the Court.

 6          I'm sorry, your Honor.  Give me one second.

 7          On Page 5 of our motion, we outline a number

 8 of instances where legal conclusions are made, for

 9 example, claim denials based on the failure to maintain

10 copies of COCCs is a violation of the Fair Claims

11 Settlement Practices regulations.  Conclusions that

12 claims denials based on preexisting condition also

13 violate the Fair Claim Settlement Practices

14 regulations.  Conclusions that the failure of EOPs to

15 include a notice of a provider's right to appeal is a

16 misrepresentation under Section 790.03.  Statements as

17 unqualified as "10133.66(c) is unambiguous," these are

18 all legal determinations, and they are throughout the

19 course of the testimony.  We address some in the

20 context of cross-examination, but they're also

21 extensive in the written testimony.

22          What also became evident, even assuming that

23 that weren't itself an impediment to proceeding, is

24 that Mr. Cignarale is not competent to offer those

25 kinds of legal opinions.  He states unequivocally that,
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 1 in the context of his duties as Deputy Commissioner and

 2 previous to that time, he relied on lawyers to offer

 3 legal opinions on a variety of issues, including

 4 compliance with the statutes.  He also admitted that

 5 he's never practiced law under the Insurance Code.

 6 So even if it were permissible, he's not competent to

 7 offer those kinds of opinions.

 8          The CDI seems to suggest that the rule applies

 9 to private attorneys but that there's some exception

10 for state agencies.  And I'll direct the Court in

11 particular to the section of the opposition that I'm

12 referring to.

13          Says on Page 4, Line 8, "PacifiCare's reliance

14 on cases excluding legal conclusions offered by private

15 attorneys betrays a fundamental misapprehension of

16 administrative law."

17          The Department seems to suggest that state

18 agencies have some exception from this well-established

19 rule, but the cases that they're citing don't stand for

20 the proposition that, in this instance, having a

21 witness, a so-called expert witness, offer legal

22 opinions is appropriate.  To the contrary, the two

23 cases that are cited by the Department, Yamaha

24 Corporation of America versus State Board of

25 Equalization and Environmental Protection and
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 1 Information Center versus California Department of

 2 Forestry and Fire Protection involved written

 3 interpretations by state agencies that were made

 4 available to the public, either, one, through

 5 publication in Yamaha or through the public comment

 6 process in Environmental Protection and Information

 7 Center.

 8          We have nothing like that in this case.  To

 9 the contrary, the witness has underscored the point

10 that there are no such written interpretations that

11 support the positions he's taking.  And, in fact, those

12 cases don't say it's admissible, generally, that one

13 must give deference; there is some weight given but not

14 much.

15          The Department also didn't address the more

16 fundamental point that, in addition to the prohibition

17 against offering legal conclusions, that

18 Mr. Cignarale's opinions in that regard are

19 inadmissible hearsay.  If we accept as true that he

20 relies on lawyers to offer legal opinions in connection

21 with compliance with the Insurance Code, then he

22 obtained this information from someone else: counsel.

23 And so to the extent he's simply parroting what they

24 told him to say, it's inadmissible hearsay.  And even

25 in the administrative context, it can't be used to
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 1 prove the principal proposition.  And that's exactly

 2 what it's being used to do here.

 3          More fundamentally, in addition to the

 4 impediments throughout the testimony by virtue of the

 5 number of legal conclusions that have been offered, we

 6 have stated a ground of absence of a principled

 7 methodology for calculating penalties or assessing

 8 penalties.

 9          In all honesty, your Honor, this is no

10 different from what Dr. Zaretsky did; it has just a

11 different spin.  It's not tested.  It's not based on

12 precedent.  The Department takes the position in their

13 papers, and this is on Page 6, "PLHIC has yet to

14 identify a basis in law, regulation, or Department

15 practice for that proposition and has yet to confront

16 the legal impediments to the company's preferred

17 methodology."

18          To the contrary, we have in fact relied upon

19 law, regulation, and Department practice to underscore

20 our point.

21          First, I don't think there's any dispute -- in

22 fact, I don't think the Department really can

23 meaningfully contend that the methodology that they

24 have designed for this case -- and in fact it is

25 designed specifically for this case -- is based upon
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 1 any regulation in law.  There's nothing in the 2695.12

 2 or 790.035 which permits this assessment of the

 3 so-called generic penalty as the starting point for any

 4 evaluation of the factors.  Ms. Stead has testified, in

 5 fact, that she's never heard of that.  And, in fact,

 6 Mr. Cignarale and the Department have offered nothing

 7 by way of regulations, laws, or simply other precedent

 8 to support their use of that provision here.

 9          More fundamentally -- and we've made this

10 point before, so this is not something that the

11 Department is hearing for the first time -- federal

12 Constitutional law requires that the Court look at

13 penalties imposed in comparable cases in assessing what

14 is an appropriate penalty here.  That came up in BMW

15 versus Gore and subsequent U.S. Supreme Court

16 precedent, State Farm versus Campbell, talking about

17 federal Constitutional rights.  It's clear they don't

18 do that here.  There's no dispute with regard to that.

19          Now, they take the position at the bottom of

20 Page 6 that case law says that nothing requires that

21 the penalties be identical.  That's the language at

22 Line 27 and 28 of Page 6.  First of all, that's not

23 respondent's contention.  We're not saying that the

24 penalty has to be identical to other ones, but there

25 must be some reasonable relationship to what the
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 1 Department has historically done.  And again, the

 2 Department doesn't dispute that what they're doing here

 3 is not consistent with that other precedent.

 4          So looking at those cases and looking at the

 5 facts, they don't involve monetary penalties.  They're

 6 not apt.  But even if they were, all of these cases are

 7 old and predate the BMW versus Gore and other Supreme

 8 Court jurisprudence that makes clear that you have to

 9 look at penalties assessed in other cases.

10          To underscore the point, BMW versus Gore and

11 State Farm are both cases involving punitive damages.

12 The Department has in the past suggested that they are

13 not applicable as a result.  But in fact, this line of

14 precedent, this concept, has been extended outside of

15 punitive damages to statutory penalties.  We've got a

16 number of cases including Supreme Court jurisprudence

17 that makes clear this goes beyond this principle,

18 extends beyond simply application of punitive damages.

19          Give me one second, your Honor, if you would.

20          We have Exxon Shipping versus Baker,

21 128 S.Ct. 2605 (2008).  We have Tull versus United

22 States, 481 U.S. 412 (1987) as two examples.  We also

23 have the point reiterated in BMW versus Gore,

24 517 U.S. at 574 in Note 22.

25          I read once, I think, in one argument we
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 1 had -- it's been now six months -- the notion that

 2 respondent is advocating here is not something new and

 3 unusual, but it's founded in fundamental principles of

 4 due process.

 5          And I come back to a statement that I had

 6 previously discussed in reading BMW versus Gore, and

 7 this is the concurring opinion of Justice Breyer to

 8 which I think it was Justice Souter and one other

 9 justice joined in.  "Requiring the application of law

10 rather than a decision maker's caprice" -- I think I

11 pronounced that correctly -- "does more than simply

12 provide citizens notice of what actions may subject

13 them to punishment.  It also helps to assure the

14 uniform general treatment of similarly situated persons

15 that is the essence of the law itself."

16          These concepts, in addition to being found in

17 the law, are actually found the Department's own

18 manifest, its own publicly stated mission statement,

19 and it is its own regulations.

20          Now, recently the Department has relied upon

21 the APA provision, I believe it's Section 11425.60,

22 which talks about determining or deciding what becomes

23 precedent.  In fact, your Honor, I went back and looked

24 at the law review commission report, and that statute

25 makes very clear that it is intended to allow agencies,
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 1 quote, "To be able to make law and policy through

 2 adjudication as well as through rulemaking."  That

 3 doesn't somehow trump the federal Constitution or other

 4 prescriptions on the ability of the Department to

 5 assess penalties.

 6          What we also demonstrated in the papers is

 7 that the case law says an arbitrary methodology in

 8 calculating penalties is itself a violation of due

 9 process, putting aside whether or not they relied upon

10 historical penalties.

11          In looking at the Department's response to

12 that point on Page 7, your Honor, I was struck by the

13 fact they seem to suggest that due process would apply

14 in the case we cited but shouldn't apply here because

15 the Department has discretion.  Well, the cases make

16 clear that discretion is not is not unfettered and it

17 can't be exercised in an arbitrary fashion, but in fact

18 it has been.  So, you know, we've been over some of

19 these arguments with the Court through Mr. Cignarale

20 and also with Ms. Stead.

21          But just to reiterate some of those, there's

22 no precedent anywhere for the approach they're taking.

23 We can't figure out how they came up with their

24 ultimate penalty recommendation.  The Department

25 somewhat sarcastically, I assume, takes the position
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 1 that we are somehow complaining that Mr. Cignarale

 2 reduced the amount from a ridiculous number to an

 3 outrageous number, the 1 billion-plus to the

 4 325 million.

 5          Putting aside the characterizations, that's

 6 not -- our dispute is not over whether it should be

 7 reduced; we think it should be reduced even further.

 8 The dispute is whether there is some ability to gauge

 9 from the way the penalties were calculated and

10 recommended some objective approach to this issue.

11          Ms. Stead used the term "black box."  That's

12 precisely what this is.  There is no ability to

13 understand how they came up with the ultimate

14 recommended number.  I spent some time, as the Court

15 may remember or not, talking with Mr. Cignarale about

16 his contention that the company was inordinately -- and

17 I don't remember the exact words -- profitable as

18 compared to other insurers during the period of the

19 alleged violations.  There were literally pages spent

20 on that particular issue.

21          When we demonstrated that in fact the company

22 was far from profitable but actually operating at a

23 negative return, Mr. Cignarale said, well,

24 profitability was not a factor in his ultimate penalty

25 recommendation.
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 1          That would not appear to be the case based

 2 upon his written testimony.  And there's no way to

 3 ultimately assure ourselves one way or the other.

 4          It was the dialog between Mr. Cignarale and

 5 Ms. Stead --

 6      THE COURT:  Who?

 7      MR. VELKEI:  Ms. Stead.

 8      THE COURT:  And who?

 9      MR. VELKEI:  And Mr. Strumwasser.  Maybe I got

10 that wrong.  Did I misstate?  Sorry about that.

11      THE COURT:  I didn't think Mr. Cignarale asked

12 Ms. Stead any questions.  All right.

13      MR. VELKEI:  The examination by Department counsel

14 and Ms. Stead about, "Can you prove that Mr. Cignarale

15 didn't -- looked at factors outside of the 2695.12

16 factors?"  That's not the point.  It's not our burden

17 to prove that he was reasonable.  What Mr. Cignarale

18 testified is he may have done so; he can't remember.

19          So yet, again, this concept of a black box --

20 how do we know what the Department did?  So in the

21 context of a case like this, it is the height of

22 arbitrariness and subjectivity to allow an officer or a

23 Department official to come up with a number without

24 having some ability to measure whether it was done

25 objectively, particularly given the overlay of the
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 1 factual context of bias and lack of objectivity that's

 2 already evident in the record.

 3          The importance of the fact that it was

 4 designed for PacifiCare for this case only, the fact

 5 that Mr. Cignarale or the Department may or may not use

 6 it in the future only underscores the problem.  This

 7 was designed for one respondent.  There's no assurances

 8 it will ever be used again.  In fact, the Department is

 9 not in a position to do that, underscoring the

10 arbitrariness of what's being conducted here.

11          At its most fundamental, your Honor,

12  Mr. Cignarale has simply been -- I don't want to use a

13 pejorative word.  He's a state official and a public

14 citizen, and I recognize and respect that -- but really

15 has been utilized by the Department's lawyers to

16 proffer the Department's legal positions.

17          When we have raised the issue of

18 Mr. Cignarale's absence of knowledge of the facts that

19 are underlying these penalty recommendations, it's not

20 to criticize Mr. Cignarale but to criticize how he's

21 been used by the Department.  And I thought it was

22 ironic at Page 2 of the opposition, in the statement at

23 Line 10, "It is surely unnecessary, after two years of

24 misleading excerpts of transcripts, to catalog and the

25 refute PacifiCare's brazen distortions of the record."
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 1          The only entity that has been found to have

 2 blatantly distorted the record so far in this case is

 3 the CDI.  And I remind the Court of the issues we had

 4 and the very serious, in my opinion, charges the

 5 Department made about Ms. Norket lying under oath and

 6 actually embedding as one of the underlying bases for

 7 Mr. Cignarale's testimony a misleading excerpt of

 8 portions of her testimony, suggesting that there was

 9 one single line of colloquy when, in fact, it was

10 pieces of testimony separated by five or six pages that

11 were put together in no evident fashion to show that

12 there was a gap.  And in fact in that gap, the very

13 thing that she claimed not to have said she made clear

14 that, for providers, acknowledgment was done in a

15 fashion other than sending letters.

16          That is the height of being misleading and it

17 was the Department who was found to have done that and

18 in the context of this particular witness.

19          A few additional points to underscore whether

20 Mr. Cignarale is really the right person to be offering

21 opinions in the case of the nature that he's offering,

22 he made clear that he never has attempted before to do

23 anything like this.  His recollection was that it

24 was -- the highest penalty recommendation he'd made

25 previously was something -- a million plus.  He
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 1 couldn't give any greater detail than that but admitted

 2 that this penalty recommendation is significantly

 3 higher than anything he's ever done.

 4          He underscored that he never talked to anybody

 5 in the Department about this penalty recommendation.

 6 And he evidenced an absence of knowledge of some of the

 7 major enforcement actions in this state.

 8          I was reminded -- and this came up in

 9 cross-examination and redirect -- the importance of the

10 Mega settlement, which was multi-state settlement

11 during which California was going to act as a compliant

12 state, meaning that Mr. Cignarale's department would be

13 responsible for testing compliance.  Mr. Cignarale said

14 he didn't have any knowledge of that action.

15          And as Ms. Stead testified, your Honor, it was

16 the largest penalty she was aware of at the time.  And

17 what else made it different is there was a lot of

18 publicity and knowledge within the regulatory world

19 about this settlement because it was so large.

20          Does that mean that Mr. Cignarale is not

21 competent because he didn't know about it?  No.  That

22 just means that his responsibility or area of expertise

23 had nothing do with assessing penalties or dealing with

24 enforcement actions.  That becomes evident.

25          When I asked Mr. Cignarale in his -- this
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 1 section of the 2008 annual report describing activities

 2 of his own department and describing the 23 actions

 3 brought against health insurers and asking for some

 4 understanding of what that entailed, he couldn't give

 5 me any.

 6          On the undertakings, the Department offered

 7 Mr. Cignarale to say that the undertakings are

 8 irrelevant to the penalty assessments and adjudications

 9 of issues in this case.  But when asked about the

10 undertakings he testified as follows, question on Page

11 23414:

12                         "I want to talk first

13               about your personal knowledge with

14               regard to the undertakings.  I

15               know you've talked -- you have

16               some knowledge at Pages 5 to 6 of

17               your testimony, starting with the

18               fact that you knew that the

19               undertakings were being

20               negotiated, correct? "

21                         "No, in the sense that

22               I didn't know what the purpose of

23               the undertakings were, whether

24               there was a negotiation involved

25               or things like that."
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 1                         "But the fact that they

 2               were being negotiated you knew

 3               about?"

 4                         "No, in the sense that

 5               I had no idea whether they were

 6               being negotiated."

 7          He then goes on to say that he didn't talk to

 8 anybody at the Department about what the purpose was,

 9 what people sort of understood the intention of the

10 undertakings to be, yet in the context of this

11 testimony through the words of counsel, he takes the

12 unequivocal position that the undertakings are

13 irrelevant to this proceeding in the assessment of

14 penalties.  It just isn't proper, your Honor.

15          Most recently I was looking through the

16 manual.  This is one of the exhibits we'll be

17 addressing in connection with Mr. Cignarale.  I believe

18 it's 1197, Exhibit 1197, which was the manual put

19 together for compliance officers that describes sort of

20 different citations and what that -- what each citation

21 involves.

22          On Page 7, it very clearly says that claimants

23 are not providers.  So it's talking about --

24 2695.5(e)(1), "not typically used for health claims

25 because claimants do not present claims, providers do.
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 1 Providers are not defined as claimants."

 2          Yet, Mr. Cignarale, in his written testimony

 3 and on the stand has unequivocally said claimants

 4 includes providers.

 5          It just isn't proper, your Honor.  I'm not in

 6 a position to evaluate whether Mr. Cignarale is

 7 properly doing his job.  That's not our position.  He's

 8 just not qualified to offer the testimony that he's

 9 offering here today.  And that's our....

10      THE COURT:  Okay.  Respond?

11      MR. STRUMWASSER:  Ms. Deutsch will --

12      THE COURT:  All right.

13      MS. DEUTSCH:  Thank you, your Honor.

14          First, after starting his discussion about

15 disclaiming any intent to tarnish Mr. Cignarale's

16 credentials, PLHIC counsel did just that.  And I trust

17 that your Honor is as offended as we are by the idea

18 that Mr. Cignarale would take the stand and offer

19 opinions that were not his own or were provided by

20 somebody else.  I'm not going to address that further.

21          The idea that a 20-year veteran of this

22 Department is not qualified to offer testimony about

23 the Department's views on the legal issues in this case

24 and the appropriate penalty for violations is just

25 silly.  And so is the idea that Mr. Cignarale relied on
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 1 legal staff of the Department for all of his opinions.

 2          Mr. Cignarale made very clear that the

 3 opinions he's offering in this case are based on 20

 4 years of experience in enforcing the laws

 5 collaboratively with other staff of the Department

 6 through the process of compliance, investigation of

 7 complaints, issuance of violation letters, conducting

 8 market conduct exams and all the other activities of

 9 the Department that are what give the Department

10 insight that is, respectfully, greater than what your

11 Honor possesses into the circumstances and facts on the

12 ground at the time of enactment of all these statutes,

13 the promulgation of all the regulations, the

14 consideration of the practical implications of

15 different interpretations, understanding what was going

16 on in the industry at the time of the enactment of

17 these different laws.

18          And those are all the reasons why the

19 Department's views of the law and interpretive

20 judgments are legally relevant.  And we trust your

21 Honor knows very well what Yamaha stands for.  The

22 reason that Mr. Cignarale's testimony -- or one of the

23 reasons it was offered was to provide insight into,

24 your Honor, all of those foundational and contextual

25 issues behind the Department's interpretations.  And
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 1 those are things that can't be done through briefing

 2 and can only be done through his testimony.

 3          We don't have the concerns that PLHIC seems to

 4 that your Honor would blindly adopt the legal

 5 interpretations offered by any of the witnesses here,

 6 whether it's Mr. Cignarale, Ms. Stead, or any of the

 7 other witnesses who have already offered their legal

 8 interpretations.  Your Honor seems to be open to

 9 hearing what each witness has to say.  And I'm sure

10 your Honor will attach whatever value your Honor deems

11 appropriate to that testimony.

12          Some of the interpretations that Mr. Velkei

13 mentioned were actually offered by Ms. Smith in the

14 very first week of testimony of this hearing.  There's

15 nothing new about that.  And we trust that your Honor

16 knows perfectly well how to take those and apply those

17 legal interpretations.

18          The concept that this methodology that

19  Mr. Cignarale used is unprecedented or somehow flawed

20 because he didn't compare it to prior penalties,

21 there's been no appropriate legal support offered for

22 that argument.  And, of course, there's lots of case

23 law that points the other way.

24          To be clear, the Department's not suggesting

25 that there's no due process at all applicable to
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 1 statutory penalties.  It's simply that, as we all know,

 2 due process means different things in different

 3 contexts.  And the due process implications in

 4 calculating a specific amount of damages owed to

 5 specific identifiable plaintiffs are entirely different

 6 from what is involved in selecting a penalty in an

 7 administrative proceeding from within a very broad

 8 range that is established by statute.  And that's an

 9 inherently discretionary activity.

10          It's not to say there's no bounds to that

11 discretion.  It's just to say that cases that are

12 motivated as BMW versus Gore and State Farm and even

13 the Exxon case that Mr. Velkei mentioned are all

14 relative to the role that tort cases play in punishing

15 defendants for particular acts that cause harm to

16 particular identifiable plaintiffs in identifiable

17 amounts.  And that's simply not what administrative

18 proceedings are all about.

19          Again, your Honor has suggested that -- or has

20 seemed to acknowledge that settlements that the

21 Department has previously agreed to don't even

22 represent -- I mean, apart from the fact that all of

23 the facts are so different that any comparison is

24 unlikely to be particularly helpful, that settlements

25 don't represent the Department's determination about
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 1 the relative severity or harm of the allegations or

 2 even the culpability or the issues of good faith or

 3 willfulness.  They represent a whole host of much more

 4 complicated assessments that have to do with legal risk

 5 and the cost of litigation and other forms of remedies

 6 that may be available, including restitution and legal

 7 uncertainty and a whole host of other things.

 8          So the idea that this must be keyed to prior

 9 penalties, it just doesn't make a lot of logical sense

10 in addition to not being supported by law.

11          I want to address for a minute the generic

12 penalty.  Mr. Cignarale's category-by-category analysis

13 really represents two distinct policy judgments.  The

14 first is the severity in terms of the nature of the

15 violation, the type of harm that flows from it, how it

16 impacts consumers and providers and the health care

17 delivery system as a whole.  And as Ms. Stead

18 confirmed, those are the first things that regulators

19 typically look at.  And that's where Mr. Cignarale's

20 broad experience with investigation of complaints and

21 with market conduct exams and so on really has the most

22 to offer your Honor in terms of additional information.

23          The second piece is a policy judgment about

24 how the assumed facts specific to this case should then

25 play into the penalty in terms of the conduct and the
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 1 circumstances of the violations and whether there was

 2 an appropriate response and whether everything was done

 3 to prevent them in the first place.

 4          So those are really two separate questions.

 5 And the reason to break it down between a generic

 6 starting place is to provide more insight for your

 7 Honor into the basis for his recommendation.  So he

 8 could have simply offered a number.  And to give an --

 9 it just wouldn't have been quite as helpful.

10          So to give an example, if your Honor were to

11 look at the recommendation Mr. Cignarale made for

12 per-unit penalty for the failure to pay interest, it's

13 $1700 per violation.  His recommendation for the

14 illegal overpayment recovery attempts in this case is,

15 I think, $4200.

16          And just looking at those two numbers, your

17 Honor would not know whether Mr. Cignarale is saying as

18 a general matter the Department regards overpayment

19 recoveries as significantly more harmful and more

20 serious and capable of more harm or whether he's saying

21 the circumstances surrounding these particular

22 violations and the way that they occurred, the way that

23 PacifiCare handled them is more egregious or involves

24 more culpability or less excusable in terms of all of

25 the other factors looked at under 2695.12.
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 1          So that's the thought behind the generic

 2 starting point is that it just provides your Honor a

 3 better way of assessing the foundation for his

 4 per-penalty recommendation.

 5          As to the final recommendation, the

 6 325 million, I gather that PacifiCare does not any

 7 longer contend that it's not appropriate to look at the

 8 financial condition and solvency.  And I think

 9 Ms. Stead confirmed that that is an appropriate

10 consideration for regulators.

11          Mr. Cignarale was very clear about the way

12 that he -- about the factors that he considered and

13 also about the way that he looked at the financial

14 issues in addition to solvency, which is that he

15 regarded them as confirmatory of the -- I believe he

16 put it -- the direction he was heading as a result of

17 the solvency.  And he was clear about the other factors

18 that went into his ultimate recommendation -- the need

19 for deterrence and punishment; the fact that this is

20 the first company to be held responsible for quite so

21 many violations; the company's and the industry's

22 apparent opinion that there will be very minimal

23 consequences for noncompliance, and the evidence that

24 PacifiCare has a business practice of consistently

25 prioritizing profit ahead of compliance.  And all of
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 1 those factors played into his ultimate recommendation.

 2          And it's a balancing process.  It's a

 3 balancing process that your Honor will ultimately

 4 engage in whether you adopt those particular

 5 considerations or something else.

 6          So all these criticisms really are unfounded,

 7 your Honor, particularly when what we're talking about

 8 here is not how you ultimately apply any of these

 9 recommendations but simply whether they are admissible.

10          And as much as Mr. Velkei then retracted it, I

11 appreciate he acknowledges the depth of Mr. Cignarale's

12 experience.  And we think there should no question that

13 his opinions should be relevant and hopefully helpful

14 to your Honor.

15      THE COURT:  Did you wish to respond?

16      MR. VELKEI:  Yes, just very briefly, your Honor.

17          Counsel talks about the ability of a witness

18 to talk about the practical implications from certain

19 behavior, sort of the history around some of this

20 legislation.  No one is suggesting that that isn't

21 appropriate testimony, assuming that there's the

22 requisite expertise, but that's not -- that's not our

23 objection here.  That's not what was done.

24          This characterization that we're taking the

25 position that you, as the Court here, are just going to
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 1 blindly adopt what the Department says, we've never

 2 said that.  And that certainly isn't our belief.

 3          But what the Department is trying do and has

 4 done in their opposition is you, as the Court, must

 5 give them deference in their interpretations as

 6 reflected in Mr. Cignarale's testimony, as they

 7 themselves prepared for Mr. Cignarale.  And that just

 8 simply isn't true.

 9          So the danger becomes, then, conflating the

10 prohibition against legal conclusions, offering them up

11 in the context of this witness who really has no

12 expertise practicing law under Insurance Code, and then

13 insisting that deference be given to those assertions.

14 It isn't appropriate.

15          The contention was made we've not cited any

16 appropriate legal support.  I think I made this point

17 before.  I don't think it gets any better or stronger

18 than a series of U.S. Supreme Court cases.  Lots of

19 cases point the other way?  I haven't seen them.  I've

20 addressed the few that were actually addressed here.

21          But more fundamentally, the concept that due

22 process applies to the calculations of damages in a

23 civil case but not to the assessment of penalties in

24 this kind of case?  I mean, wow.  So the Department --

25 if we accept that as true, the Department can
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 1 essentially do whatever it wants.  And we all know

 2 that's not what the law says, your Honor.

 3          And as I mentioned in my opening statements,

 4 the Supreme Court has specifically applied these

 5 jurisprudential concepts around punitive damages, which

 6 by the way, is also discretionary, right, to the

 7 assessment of penalties.  So it is applicable here.

 8          Talking about the nature and severity of

 9 certain types of violations, we don't have a problem

10 with that.  I couldn't get Mr. Cignarale to give me his

11 assessment of recision, for example, how severe it is.

12 I couldn't get him to commit to a position on that.

13 That kind of testimony we think is appropriate, "We

14 think typically this kind of violation is serious, and

15 here's why."  But to then assign a number to it based

16 on the so-called generic violation of the Unfair

17 Business Practices Act without tethering it to

18 anything, looking at what they've historically done,

19 talking to other people in the Department, conducting

20 studies, whatever it may be, that's where we take

21 exception because it's unprecedented, it's unprincipled

22 in that there was -- I mean, it's literally out of thin

23 air.  He had no ability to articulate in any one of

24 those where that number came from except in his

25 experience.
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 1          That's not enough, your Honor.  It's certainly

 2 appropriate at a general level to talk about

 3 experience, but to assign a number that creates a

 4 starting point, to use his words, of a billion dollars

 5 before you even look at the facts of this case, it's

 6 just not fair.  I mean, I think that was the word that

 7 Ms. Stead used.  It just isn't fair, and it's certainly

 8 not consistent with due process.

 9          There is nothing in 2695.12 that authorizes

10 the methodology that's being adopted here.  As

11 Ms. Stead testified, and it is evident from the face of

12 the regulation, it's specific to the particular conduct

13 of the licensee.  There's not this general category

14 that starts the analysis.

15          Financial condition, Ms. Stead has supposedly

16 admitted that this is a factor.  I think what Ms. Stead

17 said is, if you're having to look at the financial

18 condition of a company to assess how much penalty

19 should be levied, then there's probably something else

20 going on that's a little bit more serious, but that's

21 not typically what regulators have to do.

22          You know, the concept of a situation where

23 there are quite so many violations, you know, it comes

24 back to, if you look at a sample of 50, you're going to

25 find a lot less late pays than if you look at a million
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 1 claims.

 2          When I asked Mr. Cignarale, "Can you give

 3 me" -- "have you ever looked at the total population of

 4 claims before other than in this case?"

 5                         "How many other cases" --

 6          This is at Page 23180:

 7                         "How many other cases

 8                    has the Department looked at

 9                    an entire population of

10                    claims?"

11                         "I don't know."

12                         "Can you even identify

13                    one other licensed entity

14                    other than PacifiCare where

15                    the Department has looked at

16                    every paid claim for any

17                    given period of time?"

18                         "No, I can't recall any."

19          And yet he's sitting here saying this is the

20 worse thing they've ever seen.  It isn't appropriate.

21          We come back to this issue about the

22 settlement.  Supreme Court jurisprudence makes clear

23 you have to look at what's been done in other cases.

24 There's a reason these penalties are made public.  It's

25 a requirement.  And, you know, the idea that, in the
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 1 context of every other case but this one -- because

 2 that is essentially the construct.  Because every other

 3 case, penalties have been assessed through a voluntary

 4 resolution.  The idea that, you know, none of those are

 5 relevant because they've decided to take this to

 6 hearing just don't make any sense, your Honor.  And it

 7 is violative of fundamental due process concerns.

 8          I guess I'm going to leave it with the concept

 9 at the end about -- I think the Department -- I needed

10 to get my dictionary and I didn't.  So forgive me if I

11 misunderstood the meaning of this term, but it was a

12 reference to the insurer's insouciance.  Right?

13          I think I get the thrust.  But this concept

14 that, you know, Mr. Cignarale and the Department are

15 now -- because we're relying on due process principles

16 that say you have to look at what they've done in other

17 cases, that this is evidence that we think we can get

18 away with bad behavior, that's just not -- I mean,

19 that's flipping the law on its head.

20          And that's not appropriate because it creates

21 this sense -- and this was unequivocal of Dr. Zaretsky.

22 I thought that the Department had come away from it --

23 that there's been no effective deterrence by the

24 Department in the 50 years, 60 years that it's been in

25 existence until today, it doesn't make sense, your
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 1 Honor.

 2          Insurance companies want to comply.  We are no

 3 different.  That gets into a whole host of issues.  But

 4 the suggestion, your Honor, that there's been no

 5 effective deterrence until today is just -- it's the

 6 Department putting itself on trial for this simple

 7 opportunistic purpose of trying to assess an

 8 unprecedented, unfair, and inappropriate penalty in

 9 this case.  Thank you.

10      THE COURT:  Anything further?

11      MS. DEUTSCH:  Unless your Honor has any questions.

12      THE COURT:  No.

13          I'm going to deny the motion to strike

14 Mr. Cignarale's testimony with the understanding that

15 what I consider your arguments to be are final

16 arguments that I will, you know, consider, as

17 Ms. Deutsch understands, and it goes to the weight of

18 his testimony, not to its admissibility.  This is the

19 Department speaking.  I take it as the Department

20 speaking.  And I will give it the weight that it

21 deserves after I review all the law and come to a

22 conclusion.

23          So I won't strike it.  I think that your

24 putting on testimony from Ms. Stead that I've allowed

25 also puts everything in context.  And so I'm not going
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 1 to strike his testimony.

 2          Speaking of Ms. Stead, is she doing all right?

 3      MR. VELKEI:  She's doing better.  Thank you for

 4 asking.

 5      THE COURT:  Is she going to be available next

 6 week?

 7      MR. VELKEI:  Yes.  I haven't talked to her, but

 8 from what I hear, she's going to.  I'll make sure of

 9 it.

10      THE COURT:  Okay.

11      MR. VELKEI:  Thank you, your Honor.

12      THE COURT:  So can we move on to the next one?  I

13 gather this motion is sort of the -- it goes to not

14 adding any charges to the first amended statement of

15 charges?  I mean, I see that there are specific things,

16 but I asked the Department to give me a --

17      MR. GEE:  -- first amended --

18      THE COURT:  -- first amended consolidated order to

19 show cause.  And in that, PacifiCare has viewed that

20 there are some additional things in there.

21          I've already said you can't add certain

22 things, but I didn't know what would happen if we added

23 these claims.

24      MR. KENT:  Right.

25      MR. GEE:  Actually, those claims or those
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 1 violations were initially added in the fourth

 2 supplemental accusation.

 3      THE COURT:  And then you just --

 4      MR. GEE:  And included in the first amended

 5 accusation, subject to PacifiCare's opportunity to file

 6 these offers of proof, which it now has.

 7      MR. KENT:  So they raised these for the first time

 8 at the end of last year.

 9      THE COURT:  Okay.  So do you want to be heard on

10 that motion?

11      MR. KENT:  Yes, your Honor.  Thank you.

12      THE COURT:  So let me mark them again.  I was

13 trying to figure out what all goes with this motion.

14 So the motion -- the offers of proof go the with the

15 motion to strike?

16      MR. STRUMWASSER:  I was under the --

17      MR. VELKEI:  They're separate, your Honor.  So the

18 motion to strike is one.  The offers of proof should, I

19 think, probably be marked as a separate --

20      THE COURT:  Separate?

21      MR. VELKEI:  -- document.  Thank you.

22      THE COURT:  So I'll mark them as two separate; is

23 that what you want?

24      MR. KENT:  Yes.

25      THE COURT:  So 5714 will be the objection the
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 1 first amended order to show cause.

 2          (Respondent's Exhibit 5714 marked for

 3           identification)

 4      THE COURT:  And 5715 is the offer of proof.

 5      MR. KENT:  Yes.

 6          (Respondent's Exhibit 5715 marked for

 7           identification)

 8      THE COURT:  And then I will mark as 1208 the

 9 response to the offers of proof.

10      MR. STRUMWASSER:  Very good.  And I guess all of

11 these and the last motion, these all just go with the

12 record.

13      THE COURT:  And so you want me to do that

14 separately?

15      MR. GEE:  It can go with -- or with the response,

16 the Gee declaration.

17      THE COURT:  Okay.  So the Gee declaration will go

18 with 1208.

19      MR. GEE:  And your Honor, according to our

20 records, the first amended accusation and the revised

21 statement of position were not marked yet.  May we have

22 them marked?

23      THE COURT:  Where are they?

24      MR. GEE:  I have copies, if your Honor does not.

25      THE COURT:  You're sure they weren't marked yet?
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 1      MR. GEE:  Yes.  I believe we e-mailed them to your

 2 Honor while we were on break, and we never had them

 3 marked after.

 4      THE COURT:  That's fine.  So that will be marked

 5 as Exhibit 1209.

 6      MR. GEE:  And the revised statement of position.

 7      THE COURT:  And that will be 1210; is that

 8 correct?

 9      MR. GEE:  Yes.

10      THE COURT:  Okay.  1209 --

11          (Department's Exhibits 1208 and 1209 marked

12           for identification)

13      THE COURT:  And 1210 will be the statement of

14 position, revised January 9th, 2012.

15          (Department's Exhibit 1210 marked for

16           identification)

17      THE COURT:  All right.

18          You, Mr. Kent?

19      MR. KENT:  Yes.

20      THE COURT:  All right.  Go ahead.

21      MR. KENT:  Thank you.  CDI's response argues the

22 wrong standard.  Toward the beginning of the response,

23 they cite two statutes, Government Code Section 11507

24 and 11516.  We've discussed these previously over the

25 course of -- at different points, different stages of
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 1 this two and a half year proceeding.

 2          11507, of course, applies at any time before

 3 the matter is submitted for decision.  It goes on to

 4 say, "The agency may file an amended or supplemental

 5 accusation."

 6          In contrast, 11516 states that the accusation

 7 may be amended after submission of the case for

 8 decision.

 9          We clearly were operating here under 11507.

10 Nevertheless, the opposition or the response argues

11 singularly about a standard based on 11516.  When I was

12 reading it for the first time on Monday night, I saw

13 the reference to California Evidence Code Section 354,

14 which kind of jumped out because 354 is the standard

15 that a reviewing court uses to determine whether the

16 prior exclusion of evidence was prejudicial and

17 therefore grounds for reversal of whatever decision had

18 been made.

19          That clearly doesn't apply in this situation,

20 and that would be more akin to the situation that would

21 arise under 11516, after a decision -- final decision

22 had been made.

23          With that in mind, looking at the handful of

24 cases that CDI cites, it's obvious that none of them

25 come close to applying to our situation here.  For
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 1 example -- actually, first one was the Taylor case,

 2 Taylor versus City of Los Angeles.  That case actually

 3 notes that -- this was a matter that arose in an

 4 administrative action against a police officer in the

 5 city of Los Angeles.

 6          And actually, ironically, this opinion points

 7 out that, if there's an amendment done during the

 8 hearing process, then the respondent has a right to a

 9 continuance, much like we're operating here.

10          CDI cites the Rivcom case versus Agricultural

11 Board.  The irony there is, as the California Supreme

12 Court points out that -- and this is beyond the fact

13 that it's a different standard; it's a 354-type

14 standard -- that the respondent in that case --

15      THE COURT:  354 or 352?

16      MR. KENT:  354.

17      THE COURT:  Okay.

18      MR. KENT:  The respondent -- well, there were

19 multiple respondents in this case.  The one that was

20 disaffected by the amendment never raised the issue of

21 wanting a -- an adjournment or a continuance at the

22 hearing level.

23          In fact, the argument didn't even come up

24 until oral argument when the matter was on appeal at

25 the court of appeals, which obviously is a little
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 1 different than the situation here where we have, in

 2 response to the comments of the Court, done exactly

 3 what the Court indicated we should do -- "Put it in

 4 writing, and tell me what you would have to do in order

 5 to defend against these new allegations."

 6          The Semsch case, S-E-M-S-C-H, that's a 354

 7 case, so it doesn't apply.  People versus Carlin, also

 8 a 354 case.  County Sanitation District case, again a

 9 different standard.  There, just like 11516, here, the

10 standard would revolve around whether there had been a

11 showing of prejudice.

12          In contrast, all we want here is our rights

13 under 11507, which provides, "If the amended or

14 supplemental accusation presents new charges," clearly

15 it does here, "the agency shall afford respondent a

16 reasonable opportunity to prepare its defense."  And I

17 note that the -- this right is mandatory.  It's

18 expressed in terms of the word "shall."

19          But so that we're clear, our position here,

20 given we've been in hearing for 28 months --

21      THE COURT:  Off and on.

22      MR. KENT:  More on than off, I think.

23      MR. STRUMWASSER:  Actually, I think that's not

24 right.  We're on Volume 2-something, and two years is

25 600-and-something days.
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 1      MR. KENT:  Well, I think there were some weekends

 2 and holidays involved.

 3      THE COURT:  And April.

 4      MR. KENT:  But I dare say that 28 months is some

 5 kind of record.  And our position here is

 6 fundamentally, this hearing needs to come to an orderly

 7 conclusion, and it needs to do that now, without having

 8 any new alleged violations.

 9          In the alternative, though, if we are going to

10 be adding thousands of new violations at this point in

11 time, we're going to have to defend ourselves.  And we

12 have what looks like an absolute right to do that and

13 an absolute right to have the time to do that.

14          We also would like our rights under Government

15 Code Section 11503.  As the Court knows, 11503 pertains

16 to hearings, filing of accusation, and the content of

17 the accusation.

18          But let me preface this point by noting that,

19 since early on in this case, we have been concerned and

20 the Court has also expressed concern about what I will

21 paraphrase as the kitchen sink nature of this case.

22          There are all kinds of accusations.  There are

23 all kinds of arguments floating around in this case.

24 And since early in this case, the Court has asked CDI

25 or asked for a procedure where, at different junctures,
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 1 we would know what PacifiCare is being charged with

 2 and, by process of elimination, we would know what our

 3 client was not being charged with.

 4           CDI's response to our offers here at great

 5 length argues CDI's characterization of some of the

 6 prior testimony and other evidence in this hearing.

 7 But what you don't see in the multi-page opposition or

 8 response is the fact that 11503 clearly says, "The

 9 accusation shall be a written statement of charges

10 which shall set forth in ordinary, concise language,

11 the acts or omissions with which the respondent is

12 charged."

13          And then going -- jumping ahead, "It shall

14 specify the statutes and rules which the respondent is

15 alleged to have violated."

16          Let's talk about when these new alleged

17 violations were first raised.  Look first at the

18 thousands of new alleged violations concerning claim

19 payments to UCSF and UCLA.

20          I had somebody go back and look at when

21 Ms. Martin and Mr. Rossie testified.  Margaret Martin

22 testified on February 22nd, 2010, almost -- over two

23 years ago.  Mr. Rossie testified on February 11th,

24 2010, May 12th, and May 24th.  So all that was done by

25 May 2010.
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 1          CDI's response makes a deal out of that

 2 declaration that Ms. Martin submitted subsequent to her

 3 testimony.  And that was in May 2010.  And the Court

 4 marked that as Exhibit 619.  Ironically, the prior

 5 exhibit that's marked, 618, is the revised statement of

 6 position of CDI.  That's dated June 7th, 2010.  So in

 7 the following month, after all the testimony for Martin

 8 and Rossie had been concluded, a month after Ms. Martin

 9 had executed her declaration that became Exhibit 619.

10          Now, what does the Revised statement of

11 position from CDI in June 2010 say?

12          Reading from the -- it's the second page of

13 the exhibit, but it has Arabic number "1" at the

14 bottom.  This is Lines 4 and 5, "Attachment A is a

15 listing of the acts that the Department presently

16 intends to ask for a finding that the act violated

17 applicable law," end quote.

18          Then there's a multi-page exhibit comparing

19 and contrasting the original OSC, the first

20 supplemental accusation, second supplemental

21 accusation.  There is nothing in that multi-page

22 document which expressly says,  "This is, as of June

23 2010, the extent of what PacifiCare is being charged

24 with."  There's nothing in there about any of these new

25 alleged violations that are the subject of the filing
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 1 we're here about, Exhibit 5715.

 2          Indeed these new alleged violations were not

 3 raised until -- as Mr. Gee pointed out a little earlier

 4 this morning, not raised until the fourth supplemental

 5 accusation, which was submitted I believe in October of

 6 last year, submitted after all the fact witnesses in

 7 this case had testified.

 8          Now, if I had more of a conspiratorial mind, I

 9 would think that there might be something to that

10 timing, that a year and a half after the testimony,

11 after the evidential submission, a year and a half

12 after we get a formal pleading that has a multi-page

13 attachment with all the violations that are in play in

14 this case that we all of a sudden get these new alleged

15 violations thrown at us.

16          But putting aside the timing, let's focus on

17 the notice and the patent unfairness of the timing by

18 which these new alleged violations are being raised,

19 patently unfair because, when you look at the first

20 supplemental OSC and you look at that fourth

21 supplemental accusation, the laws that we are -- the

22 laws and statutes that we are alleged to have violated

23 in conjunction with these new alleged violations, they

24 are, given those violations, different from what was

25 alleged against us for the last two-plus years.  They
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 1 raise potential new and different defenses that we have

 2 not been allowed to establish.

 3          The Department, in the response, spends a

 4 whole lot of time talking about characterizing about

 5 prior analyses and claim reconciliations we did with

 6 respect to UCLA, UCSF pre-ex.  None of those analyses,

 7 as we point out in our papers, try to distill out the

 8 issue of root cause for any payment inaccuracy.

 9          Now, if these allegations had been raised a

10 year and a half ago, I dare say we would have had the

11 opportunity and taken the opportunity to develop the

12 appropriate defenses to these new charges.  But given

13 this timing -- well, we could do it now, if we're going

14 to basically put this matter over for a number of

15 months and then come back for another matter of weeks

16 of testimony.

17          So really, having said that about, you know,

18 those prior analyses and the reconciliations didn't

19 look at a number of key issues including the root cause

20 issue, these new violations are, in that way, parallel

21 if not identical with the 78,000 or so new alleged

22 violations the Court has already stricken, all we know

23 is, in essence, there's some claims out there where

24 they were in essence reworked or there was some further

25 activity.  We don't know anything about them in terms
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 1 of why individual claims had to be looked at a second

 2 time.

 3          Now, we're not asking for this case to be

 4 reopened under Section 11516 which, again, on its face

 5 doesn't apply.  All -- what we're asking for is that

 6 the statutes that do apply under these circumstances,

 7 '503 and '506, that those be adhered to.  But the

 8 alternative we really would like to see, and we

 9 fundamentally think this is in the Court's discretion,

10 is that these additional alleged violations be stricken

11 so that we can move this hearing to an orderly

12 conclusion.

13          Thank you.

14      THE COURT:  Response?

15      MR. STRUMWASSER:  Your Honor, I appreciate

16 Mr. Kent's exposition of the doctrinal basis of

17 PacifiCare's argument.  So let me just return to the

18 fundamentals here.

19          I think it's interesting, there are a couple

20 of phrases that we did not hear Mr. Kent intone in his

21 presentation.  One of those is "conform to proof."

22 These were amendments to the operative pleading to

23 conform to proof.

24          Mr. Kent then addresses the difference between

25 '507 and '516 -- 11507 and 11516.  And he is of course
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 1 right.  This case has not been submitted, so '516

 2 doesn't apply.  But as we understand it, the operative

 3 test is necessarily the same.  That is to say, we could

 4 have chosen not to file the fourth supplemental

 5 accusation when we did and simply filed that accusation

 6 after submission, in which case, 516 would come into

 7 play, and the question would be one of prejudice.

 8          There's no policy that favors the Department

 9 having a higher standard for an amendment before

10 submission than after.  And ultimately the question is

11 whether or not there is prejudice from allowing an

12 amendment to conform to proof.  And with respect to

13 that, I think it's important that we review exactly how

14 we got here.  And that is recited on Pages 2 and 3 of

15 our opposition.

16          We filed an amendment to conform to proof.

17 Your Honor said -- and specifically with respect to the

18 78,000 violations that have been treated differently --

19 that your Honor was concerned about the due process

20 rights of the respondent to defend him or herself --

21 itself I guess.  And we responded that, if there is a

22 claim that they have a defense they now want to put on,

23 they should make an offer of proof.

24          "Offer of proof" is another phrase we did not

25 hear Mr. Kent even speak in the preceding minutes here.
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 1 And your Honor then had a colloquy with counsel for

 2 PLHIC in which your Honor says, "I'm willing to do that

 3 if you tell me what it is you think you would need to

 4 show me.  And if you can give me a list of those things

 5 that are outside the MCE..." and there is then a back

 6 and forth about that.  And your Honor directed

 7 PacifiCare to file an offer of proof.

 8          And there's actually an exchange with counsel,

 9 which is referred to on Page 2 of our papers, in which

10 Mr. Velkei gets a clarification of exactly what is --

11 what do you want in the way of an offer of proof.  And

12 your Honor gives PacifiCare guidance on that.

13          They didn't file anything when they said they

14 were going to.  They filed belatedly something that

15 meets none of the characteristics of this prescription

16 and none of the characteristics of what every lawyer

17 understands or should understand to be what is required

18 of an offer of proof.

19          An offer of proof isn't, "I am now going to go

20 and look and see if there's evidence, a defense

21 available on these charges."  It's not, "I'm going to

22 now investigate."  It's not, "I'm going to now review

23 the evidence."

24          An offer of proof -- and the law is very clear

25 on this -- is, "We will prove through the testimony of
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 1 Mr. or Ms. X that Y," where "Y" is evidence.  And the

 2 cases and the practice books are all replete with

 3 instances in which people said less than that, where

 4 they either failed to identify a witness or failed to

 5 identify specific evidence.  And that's why the cases

 6 like Rivcom talk about specific material evidence that

 7 you allege you're going to prove through a given

 8 witness or document.

 9          And I can -- this isn't a secret code, your

10 Honor.  We have made at least four offers of proof on

11 this record in which I have said to your Honor, "I

12 offer to prove through the witnesses on the stand now

13 X," and I recite what it is.  We don't have that here.

14          So we have shown that, with respect to the

15 bulk of the remaining disputed accounts, violations,

16 that they have in fact already had their opportunity.

17 They didn't just cross-examine our witnesses.  They

18 brought in their own witnesses.  And they fully

19 disputed all of the premises that go to the violations

20 that we are now alleging to conform to proof.

21          Now, I suppose if they wanted to they could

22 have -- and your Honor gave them the opportunity.  They

23 could have come in and said, "Wait a second.  We want

24 to call back Ms. Lewan to say we were negotiating in

25 good faith.  And as evidence of good faith, Ms. Lewan
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 1 is going to testify that she brought cookies to every

 2 meeting with UCSF."  And we could then cross-examine

 3 and your Honor can decide what to make of all that.

 4          They haven't offered that.  They haven't

 5 identified Ms. Lewan or anybody else.  They haven't

 6 identified exhibits that they intend to plead.

 7          Now, what we do have -- they are not without

 8 resources, in addition to evidence that is already in

 9 the record.  Most of these arguments, I believe, are

10 going to legal defenses that they can brief on the

11 merits.

12          So for example on the J&R, they're saying,

13 "Well, it turns out the statute requiring you to

14 maintain a claim file only pertains to market conduct

15 exams."  We don't think that's true, but that's just a

16 legal question.  And there are no predicate facts that

17 are disputed here.  Let them brief that.  We'll brief

18 the opposite.  There's no reason to delete any of these

19 charges.

20          And so, too, with all of the remaining

21 allegations.  We have simply relied on the evidence

22 adduced years ago in some cases.  And we're going to

23 brief them.  They'll brief them.  And that's the -- and

24 there's no reason not to resolve them on this record.

25          It would be tantamount to throwing away weeks
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 1 of testimony here that we've already had the pleasure

 2 of experiencing together.

 3          Let me just say one other thing about

 4 Mr. Kent's point that some of this testimony came in in

 5 2010 and we only made the amendment in 2011.  We waited

 6 until all of the evidence was in before -- until it was

 7 time for the Department to make its recommendation.

 8 And at that point, we reviewed what we thought the

 9 evidence was, and we put it in questions to

10 Mr. Cignarale, and we amended.

11          And we did so, frankly, in reliance on your

12 Honor's recognition in the past that the Department has

13 a right to amend an accusation up to and even after

14 submission.  So in the past, we haven't even had to

15 brief to establish that fact.  And we didn't with

16 respect to the fourth supplemental either.

17          So this is simply proceeding in the manner

18 that is recognized by your Honor and is clearly

19 contemplated by the Code, by the APA.  It allows the

20 Department to consider carefully the evidence,

21 particularly with respect to allegations in which the

22 company has come back again and again with the same

23 witness saying, "Oh, no, now we found more documents.

24 Now we found more documents."

25          Once the evidence is fixed, then you amend to
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 1 conform to proof.  And this is what we did in this

 2 case.  The Supreme Court said in Rivcom -- and there's

 3 a lot of cases in out there that say that -- there is a

 4 law favoring -- the law favors liberal amendment to

 5 conform to proof.

 6          The only remaining question -- and it is

 7 whether doing so at this instant with this record

 8 prejudices PacifiCare.  And on that question, your

 9 Honor has ordered a procedure for a determination of

10 whether there is prejudice.

11          It is not, as Mr. Kent says, there is an

12 absolute right to put on more evidence.  Neither

13 statute says that.  What 11507 says is that the company

14 has to be given a reasonable opportunity.  And

15 "reasonable" is defined by their due process needs.

16 What additional facts would they adduce through what

17 witness if they were given the opportunity?

18          That is what -- that is the opportunity they

19 were given, and that is the opportunity they have

20 totally failed to avail themselves of.

21          There is nothing in the record and there is

22 nothing in PacifiCare's offer of proof that would

23 justify doing anything with these allegations other

24 than proceeding to decision.

25      THE COURT:  Do you need a break now, or let
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 1 Mr. Kent respond and then take a break?

 2      THE REPORTER:  We can do that.

 3      THE COURT:  All right.  I'll let Mr. Kent respond

 4 then, and then we'll take a short break.

 5      MR. KENT:  Okay.  Very good.

 6          Timing.  Mr. Strumwasser raises the issue of

 7 the timing of this.  We were ready to go in, as the

 8 Court will recall, early January, I think.  And you

 9 unfortunately had some time off.  I think it took a

10 little longer than you had hoped.

11          The Department -- even those e-mails that are

12 attached to Mr. Gee's declaration make clear the

13 Department wanted an opportunity to file written

14 opposition or response to this.  So that's why we're

15 here today and not having decided this months ago.

16          Interesting point about the notion of amending

17 a pleading after the fact.  I may have misunderstood

18 when I went to law school and didn't pick this up after

19 31 years of practice.  But I'm pretty sure that the

20 reason that pleadings are around -- and I can see that

21 in the face of the Government Code statute that talks

22 about what an accusation should be.  You're supposed to

23 give notice to people about what they're being charged

24 with.

25          And the notion that that somehow becomes an
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 1 after-the-fact let's clean up whatever some -- whatever

 2 the plaintiff or the Department wants to do, seems to

 3 be a little far-fetched.

 4          This notion that this is about conforming to

 5 proof, this is about as antithetical to conforming to

 6 proof as I can think.  Conforming to proof is where you

 7 have the same facts, the same injury, and the matter's

 8 actually been litigated.

 9          Here, they're raising new alleged violations

10 predicated on new regulations and statutes.  And when I

11 say "new," that have not been applied in this case in

12 two and a half years to the conduct they want to now

13 apply it to.

14          For example -- and I'm glad the example of the

15 J&R, Johnson & Rountree, came up.  That we went through

16 two and a half years of this, two years of this -- the

17 Johnson & Rountree issue was about having allegedly

18 failed to send out initial dunning notices within one

19 year of the overpayment.  Now, there were statutes and

20 regulations that the Department pointed to in support

21 of its desire to seek penalty for that conduct.

22          What happens with the fourth supplemental

23 accusation is now, for the first time, the issue of how

24 we maintain claim file materials -- where, how, what

25 the processes are -- for the first time gets put at
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 1 issue in this case in the context of an alleged

 2 violation of California law.

 3          We're talking now about an entirely different

 4 body of evidence at issue that we would put on to

 5 defend ourselves.

 6          And I guess one last point:  On this issue

 7 about offer of proof as if it is some kind of magical

 8 incantation of what goes in a particular document, as I

 9 noted before, the cases that the Department relies on

10 in its response that use what an offer of proof is are

11 all predicated on Evidence Code Section 354, which

12 is -- doesn't apply here.  Doesn't even apply by

13 analogy.  So the cases decided under it obviously are

14 not altogether helpful here.

15          What the Court asked us when we were here

16 on -- whatever day that was -- November 29th, 2011,

17 there was a whole bunch of colloquy, and then I think

18 we were talking about the new alleged violations around

19 UCLA and that we supposedly failed to respond to 1,000

20 or a couple thousand or some volume of claim lines.

21 The Court asked, "What are you going to have to do?"

22          And then my response -- this is at Page 22672,

23 Lines 3 and 4, quote:

24                         "We're going to have

25                    to pull several thousand
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 1                    EOBs.  That's step one.

 2                         "The Court."

 3          This is Lines 5 and 6:

 4                         "Okay.  Well, put it

 5                    in writing.  Tell me what

 6                    you would have to do," end

 7 quote.

 8          That's exactly what we have done and submitted

 9 to the Court.  So I don't know how that can be some

10 kind of viable grounds to criticize.

11          Again, we are in a position that CDI now, over

12 two years into this hearing, wants to add thousands of

13 alleged violations.  According to Mr. Cignarale's

14 testimony, those alleged violations are tied to

15 millions and millions of dollars in penalties.

16          The notion that we would not have an

17 opportunity to defend ourselves I think -- well, it

18 speaks volumes for where this -- where CDI seems to be

19 headed with this case.  It's basically win at all

20 costs; due process be darned.  But putting that aside,

21 back to my original point, let's end this in a workman

22 like way and not be adding new violations at this late

23 date.

24      THE COURT:  So can we take 15 minutes and come

25 back and do some more?
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 1          Is that enough time for you?

 2          (Recess taken from 12:03 to 12:21)

 3      THE COURT:  Okay.  This case has got to be over.

 4 I cannot go on with this going on and on and on and on.

 5 I can't.  I can't imagine that the people here can

 6 either.

 7          Normally, if something is to conform to proof,

 8 we grant a continuance, and we allow the parties time

 9 to prepare a defense.  I'm not in a position to tell

10 them what their defense should be and neither is the

11 Department.  They get to do that.  That's part of due

12 process.

13          The offer of proof, while may be exaggerated,

14 is in fact what I asked them to give me, which is what

15 they needed to do to disprove those charges and how

16 long it would take.  And while I recognize that it

17 seems a little exaggerated, it requires a continuance

18 and putting on more witnesses, and I am not going to do

19 that.

20          Now, I recognize that the scheme created by

21 the APA is not totally on my side on this because it

22 was created for something else and not for this.

23 But I will say, if the Department, after my proposed

24 decision comes, sends it back to me for further

25 evidence to prove it and wants to do that, I'll
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 1 probably conform to it.

 2          If a higher court wants to tell me that I have

 3 to do this, either by writ or by appeal, obviously I

 4 will do it.  But I believe truly in my heart that we

 5 have done enough.  And there's enough evidence here to

 6 make decisions about what it is that PacifiCare did or

 7 didn't do and how bad it was or wasn't.

 8          That being said, some of these things don't

 9 seem to be those kind of things.  So looking at 5714,

10 which are the objections, the first bullet point

11 objection under No. 2 appears to conform to the No. 4

12 in the offers of proof.

13          Does that seem right, or am I off the wall?

14      MR. KENT:  I'm sorry.  What paragraph?

15      THE COURT:  So on Page 2, starting at Line 20,

16 there's a bullet point.

17      MR. KENT:  Yes.

18      THE COURT:  And that conforms with your offer of

19 proof No. 4?

20      MR. STRUMWASSER:  I'm not sure where we are, your

21 Honor.

22      THE COURT:  All right.  I don't know any other way

23 to do it.  If you have another suggestion, I'll --

24      MR. STRUMWASSER:  No.

25      THE COURT:  But there's an objection.  So in the
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 1 Objections to 5714, I was trying to follow the

 2 objections.

 3      MR. GEE:  We don't have the objections.

 4      THE COURT:  You don't have them?

 5          Okay.  Can we fix that?

 6      MR. VELKEI:  I have an extra copy, your Honor.  I

 7 can just give it to them if that makes it any easier.

 8 That's 5714, your Honor?

 9      THE COURT:  It is 5714.  So the first bullet point

10 under "Objection" appears to me to be consistent with

11 No. 4 in the offer of proof, which is 5715; is that

12 correct?

13      MR. KENT:  We're talking about the pre-ex?

14      THE COURT:  Yes.

15      MR. KENT:  Yes.

16      THE COURT:  And when I look at No. 4, on 5715,

17 it's under No. 5, Page 7; is that correct?

18      MR. STRUMWASSER:  What line are you on?

19      THE COURT:  So I'm trying to compare the

20 objections, which is what I really need to rule on, to

21 the offers of proof.

22      MR. STRUMWASSER:  So objections to Page 2 Lines 20

23 to et. seq for that bullet?

24      THE COURT:  Yes.  I think they go on to the next

25 page to 5.
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 1      MR. STRUMWASSER:  Right.

 2      THE COURT:  I think is represented in the offers

 3 of proof, which is 5715, at Page 7, starting at

 4 Line 19.

 5      MR. KENT:  Yes.

 6      MR. STRUMWASSER:  That whole section.

 7      THE COURT:  That section.  Is that correct?

 8      MR. KENT:  Yes.

 9      MR. GEE:  Yes.

10      THE COURT:  All right.  Recognizing that it's

11 probably somewhat of an exaggeration, I am going to not

12 allow that amendment.  And I'm going to --

13      MR. GEE:  Your Honor, the issue with the pre-ex,

14 at least one of the categories of the allegations that

15 PacifiCare contends are new are just the same

16 violations that have been in the record for years and

17 then were pled, I believe, in the first supplemental

18 accusation.

19      THE COURT:  But were out -- they're claiming is

20 outside the MCE?  I'm going to take care of that in a

21 minute.  I'm not going to strike those.  Okay?

22      MR. GEE:  Okay.

23      THE COURT:  Because something is outside of the

24 MCE, it's something you're going to have to get -- it's

25 going to be in the decision.  I'll make a decision
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 1 about it.  That's not the grounds for striking any of

 2 the allegations, but I was going to take that in a

 3 minute.

 4          But those matters that are new, I will allow

 5 the objection to.

 6      MR. GEE:  Well, is your Honor --

 7      THE COURT:  You think they're conflated?

 8      MR. GEE:  Is your Honor referring to -- so the

 9 pre-ex violations were originally pled in the first

10 supplemental accusation?

11      THE COURT:  Right.

12      MR. GEE:  And we pled 3,862 violations.

13      THE COURT:  Those stay.

14      MR. GEE:  And in conforming to proof in the fourth

15 supplemental, we added 626 violations, which were just

16 from a previous period but the same category of

17 violations.  And PacifiCare's --

18      THE COURT:  PacifiCare's claiming that they would

19 have to go through those to see if in fact they are the

20 same.

21      MR. KENT:  Exactly.  There could be a multitude of

22 reasons for the rework of those claims, some of which

23 have nothing to do with fault on our part.

24      MR. GEE:  These are claims that --

25      THE COURT:  But you don't need to add all those
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 1 claims.  You really don't.  It just doesn't get us

 2 anywhere.  So what you have in the beginning, I --

 3 that's great.  Don't add anything to it.  You don't --

 4 I don't know.

 5          You don't need to.  So I'm going to not allow

 6 the additional pre-ex.

 7          Yes?

 8      MR. STRUMWASSER:  Question of nomenclature here.

 9 Your Honor seems to be very carefully -- and I

10 understand, appropriately -- distinguishing between not

11 allowing and striking.

12          As I understand where we are, there is no

13 authority to strike the allegations.  What I understand

14 your Honor to be doing is severing them and not trying

15 them at this point.

16      THE COURT:  Yes.  I'm not going to try them now.

17 If you order me later to do it or something happens and

18 I have to come back here -- and, Lord, don't shoot

19 myself in between -- then that's fine.  I can't --

20 that's right.  I don't have the authority to strike

21 them.

22          But I'm not going to add them.  I'm not going

23 to add them to the --

24      MR. STRUMWASSER:  Not going to be in your

25 decision.
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 1      THE COURT:  They're not going to be in my

 2 decision.

 3      MR. STRUMWASSER:  Understand.

 4      THE COURT:  But your original pre-ex stays.  And

 5 if they're outside the MCE, you can argue that.  I

 6 don't have a problem with that.  I'll make a decision

 7 on the record in the decision as to whether it's okay

 8 that they're in or out of the MCE.

 9          The next bullet point, which is on Page 3 at

10 Line 6, appears to be the -- in 5715, No. 3, the

11 maintenance of records for overpayment recoveries.

12      MR. KENT:  Yes.

13      THE COURT:  And, again, that is --

14      MR. STRUMWASSER:  Item 4.

15      THE COURT:  No. 4 on Page 5.  Again, it's

16 basically the same.  You've got overpayment recovery

17 problems.  You've documented it.  You've put on your

18 defense.  Those are the ones that stay.

19          If there are new allegations, we're not going

20 to add them.  You don't need to add them.

21          As you said, I'm not striking them, but I'm

22 not going to deal with them.  And I'm not going to make

23 then defend against them.  I'm not going to deal with

24 them.

25          The third one is at Line 11.  It appears to be
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 1 that this is the UCLA claims, which are Exhibit -- go

 2 to No. 2.  But I thought there were two issues.

 3      MR. KENT:  I think this actually is Item No. 3,

 4 your Honor.

 5      THE COURT:  Is it?

 6      MR. KENT:  Yes.  This is the --

 7      THE COURT:  The maintenance of records re

 8 overpayment recoveries?  So the fact that allegations

 9 are outside of the MCE, again, I'll deal with that

10 later.

11          But any -- but I thought there was some new

12 allegations concerning --

13      MR. KENT:  There are.  This is the --

14      THE COURT:  UCLA claim payments.

15      MR. KENT:  Yes, these are the failure to

16  respond -- oh, I'm sorry.

17      THE COURT:  So there's two issues, the failure to

18 respond and then the claims, right?

19      MR. VELKEI:  Inaccurate claims.

20      MR. KENT:  Yes, this is Item No. 1 in the offer of

21 proof.

22      THE COURT:  It's No. 1?

23      MR. KENT:  Right.

24      MR. VELKEI:  I thought it was No. 3, actually, on

25 Page 4.
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 1      THE COURT:  I thought it was No. 2.

 2      MR. KENT:  This is the one that's UCSF.

 3      MR. VELKEI:  3, "UCLA claims to which PacifiCare

 4 allegedly failed to respond," corresponds to Line 11,

 5 the third bullet point beginning at Line 11, Page 3,

 6 "Failing to respond," right?

 7      THE COURT:  But there are two issues.  That's the

 8 problem.

 9          Okay.

10      MR. VELKEI:  See, if you look, your Honor --

11      THE COURT:  Okay.  Stop.  I'm looking at Exhibit

12 5714, at Line 11.  You said that's UCLA, and that's

13 "Failure to respond"?

14      MR. VELKEI:  Yes, your Honor, on Page 4, No. 3 of

15 the offer of proof.

16      THE COURT:  Page 4, No. 3.  Yes.

17      MR. VELKEI:  Okay.

18      THE COURT:  But on the front cover, I guess it's

19 No. 2.  Okay.

20      MR. VELKEI:  So then the next bullet point, your

21 Honor, at 15 corresponds to No. 1 of the offer of

22 proof.

23      THE COURT:  Right.

24      MR. VELKEI:  Then the following bullet point after

25 that at Line 20 corresponds to No. 2 of the offer of
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 1 proof.

 2      THE COURT:  Okay.  So 2 and 3 are both UCLA and --

 3      MR. GEE:  2 and 3 in the offer of proof?  Is that

 4 the question?

 5      MR. KENT:  Yes.

 6      MR. GEE:  Yes.

 7      MR. VELKEI:  And 1 is UCSF.

 8      THE COURT:  Okay.  So the fact that they didn't

 9 respond is a new allegation, and I'm not going to deal

10 with that one.

11          I'm not going to deal with the incorrect

12 amounts for UCSF or the incorrect amounts for UCLA.

13          So I don't know that we dealt with the issue

14 of closing.  So those are the ones that are set forth

15 in the offer of proof that I asked for.

16          Then I see two others.  One is the PacifiCare

17 objects to 46 additional instances in which PacifiCare

18 closed or denied PPO claims when it was requesting

19 additional information.

20          And I heard testimony from Ms. Stead about it.

21      MR. VELKEI:  Your Honor, I think these last two

22 categories, our position is they're outside the MCE but

23 not new.

24      THE COURT:  Then they stay in.  And I'll deal with

25 that when the time comes.  Thank you for that.
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 1          That leaves us to one more motion.  The

 2 reconsideration of the --

 3      MR. STRUMWASSER:  We haven't had a chance to

 4 respond that.

 5      THE COURT:  You want a chance to respond?  Well,

 6 I'll just tell you right off the bat I'm not totally

 7 interested in reconsidering much.

 8      MR. STRUMWASSER:  We submit.

 9      THE COURT:  I think I can figure it out.  There's

10 no jury here to confuse.  I've paid attention.  I think

11 I can make it clear.  I know what the testimony was and

12 wasn't.  And Ms. Stead, I've been allowing her to say

13 what she needs to say to fill in that gap, and so I

14 don't really feel comfortable reinstating anything.

15          If you want to put it on the record or

16 something, that's okay with me.  But I'm not going to

17 do it.

18      MR. VELKEI:  Can we just be heard very briefly,

19 your Honor?

20      THE COURT:  Certainly, of course you can.

21      MR. VELKEI:  It's just that Dr. Zaretsky had

22 raised issues of deterrence.

23      THE COURT:  Yes.

24      MR. VELKEI:  And so the genesis for striking

25 certain portions of Dr. Kessler's testimony was because
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 1 that testimony was stricken.  But because these issues

 2 of deterrence came up in Mr. Cignarale -- you know,

 3  Dr. Kessler is a noted expert in the area of

 4 deterrence.

 5          And I understand the Court's view, if the

 6 Court doesn't want to give some of the testimony much

 7 weight, that's one thing.  But just from a practical

 8 administrative perspective, trying to figure out what's

 9 in and out is something of a challenge.

10      THE COURT:  And I agree.  I don't think it's

11 perfect.  And when you argue -- I'm not claiming that

12 it's perfection.  But it doesn't make sense to put it

13 in.  I understand what Mr. Cignarale said.  And

14 Ms. Stead can talk about it if she feels that she's

15 competent to do it.

16          On this philosophical level that Dr. Zaretsky

17 and Dr. Kessler engage in, I don't think it needs to be

18 considered.

19      MR. VELKEI:  It's just the point, your Honor, and

20 really the sort of narrow -- or the piece that had come

21 out, as I understood it, was the philosophy behind

22 deterrence and the concept.  And I'm not going to

23 defend Dr. Zaretsky, but I will defend Dr. Kessler to

24 say he was very practical in saying this is -- you

25 know, the regulations that are at issue here, as well
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 1 as other types of regulatory proceedings, rely on these

 2 concepts.

 3          So, again, it really is just our ability to

 4 sort of talk about deterrence theory generally and how

 5 it's applied.  Ms. Stead is here as a regulatory expert

 6 and can certainly give some --

 7      THE COURT:  She can give some insight as to

 8 whether or not that's one of the reasons that

 9 regulators do what they do or whatever.

10          I see my job as reading the statutes, trying

11 to apply the law, trying to apply the facts of the

12 testimony and where it went.

13          I find all of it to be fascinating.  But

14 honestly, the theory of deterrence isn't going to take

15 me anywhere.

16      MR. VELKEI:  There was the issue of sort of the

17 reference to historical penalties, and that was

18 sort of -- I just wanted to at least clean that up and

19 make sure that that's still part of Dr. Kessler's

20 testimony.

21      THE COURT:  So I think -- did you want to be heard

22 on the historical penalty?

23      MR. STRUMWASSER:  It's one of the things that

24 we'll be crossing Ms. Stead on further.  So I don't

25 know if you -- you want to address that now or not?
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 1      THE COURT:  No, I think that's fine.  I think the

 2 historical penalty issue is there.  I think that it's

 3 not going to go away, and I'm going to have to decide

 4 where it fits into the scheme of this --

 5      MR. VELKEI:  And the issue with regard to

 6 Dr. Kessler, your Honor, is your position had initially

 7 been that stays in.  The Department had a chance, said,

 8 "Well, I don't know about that."

 9          You said, "Well, let me think about that

10 issue."

11      THE COURT:  It stays in as far as I'm concerned.

12 We have more testimony about it now.

13      MR. VELKEI:  Thank you.

14      THE COURT:  You know, it's a double-edged sword,

15 right?  It cuts both ways.  So I don't really have a

16 problem leaving that part in and having the parties

17 discuss how it fits.  But --

18      MR. STRUMWASSER:  Does your Honor want to -- in

19 order to preserve the record for PLHIC, you want to

20 mark their motion for --

21      THE COURT:  Yes, thank you.

22      MR. VELKEI:  You read my mind.  That's exactly

23 where I was going too.

24          (Respondent's Exhibit 5716 marked for

25           identification)
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 1      THE COURT:  All right.  5716, motion to reinstate

 2 testimony of Kessler.

 3          So do you want do a little of the evidence,

 4 see how far we can get before we all fall over?

 5      MR. VELKEI:  I think we can probably shoot to get

 6 Mr. Cignarale's done.  At least do that.

 7      THE COURT:  You want to do that?

 8      MR. GEE:  Sure.

 9      THE COURT:  So where do they start?

10      MR. GEE:  Well, we have his written testimony,

11 1184.

12      THE COURT:  Okay.  Let me get there.

13          So his pre-filed written testimony is going

14 with the record, and I have it.

15      MR. GEE:  Is going with the record or is entered?

16      THE COURT:  I guess it should be entered.

17      MR. VELKEI:  We obviously object on the grounds

18 stated.

19      THE COURT:  All right.  Overruled on those

20 grounds.

21          Any other grounds?

22      MR. VELKEI:  We obviously object to any

23 references, obviously, to United or any references or

24 reliance upon --

25      THE COURT:  I'm happy to have you argue all of
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 1 that.

 2      MR. VELKEI:  Okay.  You understand our objections

 3 to Mr. Cignarale at this point.

 4      THE COURT:  I do.  And I think we do have to be

 5 careful about United.

 6          (Department's Exhibit 1184 admitted into

 7           evidence)

 8      THE COURT:  1185?

 9      MR. VELKEI:  No objection, your Honor.

10      THE COURT:  That will be entered.

11          (Department's Exhibit 1185 admitted into

12           evidence)

13      THE COURT:  1186?

14      MR. VELKEI:  Object because this appears to be

15 some document that was prepared for this litigation.

16 And we have not received any underlying support, as the

17 stipulation required, that would show how these numbers

18 were calculated.  This is not a document that is used

19 publicly by the Department.

20      THE COURT:  What's it?  I have here a complaint

21 performance 2008.

22      MR. GEE:  Yes, this was a document that was not

23 created for this litigation.  But was created based on

24 consumer complaint numbers in 2008.  And I believe

25 Mr. Cignarale testified to that.
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 1      THE COURT:  I'm going to enter it.

 2          (Department's Exhibit 1186 admitted into

 3           evidence)

 4      THE COURT:  1187?

 5      MR. VELKEI:  This whole series, your Honor, from

 6 1187 to -- 1196, I just don't understand what the

 7 relevance is of these documents.

 8      THE COURT:  What's the relevancy?

 9      MR. GEE:  These showed the process by which the

10 Department finalizes the consumer complaint results

11 which are in evidence now in 1185.  And Mr. Cignarale

12 explained that, first the company is given an

13 opportunity to review the results, the company then

14 responds.  And then the Department finalizes.

15      THE COURT:  That's the whole -- from 1187 to 1196?

16      MR. VELKEI:  Yes, it was a series of years, your

17 Honor for 2006, '7 '8.

18      MR. GEE:  Yes.

19      THE COURT:  Those will be entered.

20          (Departments Exhibits 1187 through 1196

21           admitted into evidence)

22      THE COURT:  So, 1187, '88, '89, '90, '91, '92,

23 '93, '94, '95, '96 to show the process.  Doesn't go

24 beyond that.

25          Then I have Stead and I have four matters that
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 1 we have put in to go with the record.

 2      MR. GEE:  Did we do 1197?

 3      MR. VELKEI:  Yes, 1197 we have as well.

 4      THE COURT:  Okay.  Any objection?

 5      MR. VELKEI:  No.

 6      THE COURT:  That will be entered.

 7          (Department's Exhibit 1197 admitted into

 8           evidence)

 9      THE COURT:  The next four just go with the record.

10 I'm not going to do Stead since she's not finished yet,

11 right?

12      MR. GEE:  Sure.

13      MR. VELKEI:  5647 is our first, your Honor.

14      THE COURT:  Okay.  Cignarale State Bar.  Any

15 objection?

16      MR. GEE:  No objection.

17      THE COURT:  That will be entered.

18          (Department's Exhibit 5647 admitted into

19           evidence)

20      THE COURT:  5648?

21      MR. STRUMWASSER:  This is an excerpt of the 2011

22 NAIC handbook, and we have no objection other than our

23 previous relevance objection.

24      THE COURT:  I'll admit it.

25          (Department's Exhibit 5648 admitted into
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 1           evidence)

 2      THE COURT:  5649?

 3      MR.GEE:  No objection.

 4      THE COURT:  That will be entered.

 5          (Department's Exhibit 5649 admitted into

 6           evidence)

 7      THE COURT:  5650?

 8      MR. GEE:  No objection.

 9      THE COURT:  That will be entered.

10          (Departments Exhibit 5650 admitted into

11           evidence)

12      THE COURT:  5651?

13      MR. GEE:  This is a PLHIC-created document that

14 purports to reflect entries from CDI's complaint

15 database

16      THE COURT:  5651?

17      MR. GEE:  Yes.

18      THE COURT:  I have it as a letter.

19      MR. VELKEI:  This was taken right out of the

20 database.  It was embedded in the document.

21      MR. GEE:  It's -- it does contain a letter, but

22 it's supposed to be a reflection of what is in the

23 database, the letter being one of the items of

24 information.

25          And the objection we have is that some of the
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 1 fields that PLHIC has represented here don't exist in

 2 the database.  We think we've been able to piece

 3 together what the correct names of those fields are, so

 4 we like to have that on the record.

 5      THE COURT:  Did you want to hold off on that?

 6      MR. GEE:  Yes.  We can do the corrections on the

 7 record and explain -- so, for example, one of the

 8 entries is "Complaint," and then there is a number.  We

 9 believe that is actually reflected in the database as

10 an RID number.  So we'd just like that --

11      THE COURT:  Should we skip that and then put it on

12 the record later?

13      MR. GEE:  Sure.  We can do that.

14      MR. VELKEI:  Forgive me, your Honor.  This is the

15 first we're hearing.

16      THE COURT:  And I don't have it in front of me.

17 So why don't you meet and confer on this one, and I'll

18 skip it for now.  And I'll go look at it too.  And then

19 meet and confer, come back and let me know.

20      MR. VELKEI:  Makes sense.

21      THE COURT:  5652?

22      MR. GEE:  No objection.

23          (Respondent's Exhibit 5652 admitted into

24          evidence)

25      THE COURT:  5653?
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 1      MR. GEE:  No objection.

 2      THE COURT:  That will be entered.

 3          (Respondent's Exhibit 5653 admitted into

 4          evidence)

 5      THE COURT:  5654?

 6      MR. GEE:  No objection.

 7      THE COURT:  That will be entered.

 8          (Respondent's Exhibit 5654 admitted into

 9          evidence)

10      THE COURT:  5655?

11      MR. GEE:  No objection.

12      THE COURT:  That will be entered.

13          (Respondent's Exhibit 5655 admitted into

14          evidence)

15      THE COURT:  5656?

16      MR. GEE:  No objection.

17      THE COURT:  That will be entered.

18      MR. GEE:  Again, this is the 2011 version of the

19 NAIC handbook, and we have no objection other than our

20 previous relevance objection.

21      THE COURT:  All right.  I'll enter it.

22          (Respondent's Exhibit 5656 admitted into

23          evidence)

24      THE COURT:  5657?

25      MR. GEE:  This was a PLHIC-created document that



25734

 1 purports to quote various sections from Mr. Cignarale's

 2 written testimony, and some of the citations are

 3 incorrect.

 4      THE COURT:  Do you want to meet and confer on it?

 5      MR. GEE:  Okay.

 6      MR. VELKEI:  Be happy to, your Honor.

 7      THE COURT:  5658?

 8      MR. GEE:  This is another PLHIC created document

 9 that purports to reflect numbers of paid claims within

10 the EOP and EOB violation and we have found

11 inaccuracies in the numbers.

12      THE COURT:  Do you want to meet and confer on

13 that?

14      MR. VELKEI:  Well, your Honor, the concern I have

15 is this is sort of conflating into "we disagree with

16 the approach that's being taken."

17      THE COURT:  That isn't what he said.  He said they

18 disagreed with some of the numbers.

19      MR. VELKEI:  Well, except that we have

20 consistently taken the view -- and I have here

21 Mr. Gee's own statements on these kinds of charts in

22 the past.  They have the data.  They have the

23 opportunity to submit something to the Court if they

24 think what we're doing is incorrect.

25          And that's been the approach that we've taken
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 1 throughout.  I have at least ten examples where that's

 2 exactly what we did.

 3          This is based upon data that the Department

 4 has.  The Department had an opportunity to present a

 5 counter exhibit if they wanted to and presumably still

 6 do.  But that has consistently been our position and

 7 the Department's position with regard to these kind of

 8 charts.

 9      MR. GEE:  I will indulge Mr. Velkei.  We have a

10 counter exhibit that we can have marked right now, if

11 your Honor would like.

12      THE COURT:  Okay.

13      MR. VELKEI:  Then why don't we just admit this,

14 and then we can have yours admitted under your own

15 identification.

16      MR. GEE:  This is a misleading chart with

17 incorrect numbers.  And --

18      MR. VELKEI:  And we've felt that way about a

19 number of charts in past.  Ms. Sreckovich is an

20 example.  There's a whole host of them in connection

21 with Exhibits 1156, 1160.  This is Mr. Gee:

22                         "PacifiCare had the data.

23                    They had the opportunity to

24                    check it out.  If there's a

25                    problem, they have every right
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 1                    to bring it to the Court's

 2                    attention and offer counter

 3                    exhibits."

 4      MR. GEE:  Exactly, and --

 5      MR. VELKEI:  That's our approach.  So my point is

 6 that doesn't preclude us from offering the exhibits

 7 we've used with this witness already if the

 8 Department's view is there's a different way to present

 9 that data.

10      THE COURT:  Look, why don't you look at it and see

11 if it's just something that can be fixed.  If it can't,

12 fine.  I mean, you're not even willing to look at his

13 corrections and see if maybe you made a mistake?

14      MR. VELKEI:  I'm willing to do whatever the Court

15 would like me to do, your Honor.  I'm just --

16      THE COURT:  I would like to you look at it and see

17 if you --

18      MR. VELKEI:  And I will then do it.  Absolutely.

19      THE COURT:  If that's your opinion after you look

20 at them, I will admit yours and admit Mr. Gee's so you

21 can each argue from them.

22      MR. VELKEI:  Understood.  Thank you, your Honor.

23 That's fine.

24      THE COURT:  So I'll mark this as 1211.

25          (Department's Exhibit 1211 marked for
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 1           identification)

 2      MR. GEE:  This reflects our calculations and also,

 3 we believe, provides sufficient information to

 4 PacifiCare to verify.

 5      THE COURT:  Okay.  And if you can't after meeting

 6 and conferring come to an agreement, then I will admit

 7 both documents.

 8      MR. VELKEI:  Thank you, your Honor.

 9      THE COURT:  Any objection to 5659?

10      MR. GEE:  Yes.  This is another PLHIC-created

11 document that Mr. Velkei attempted to cross-examine

12 Mr. Cignarale on for a half an hour up to an hour.  And

13 there are so many incorrect numbers on it, I believe

14 your Honor directed him to go back and --

15      THE COURT:  Do another one.

16      MR. GEE:  We understand this exhibit to have been

17 superceded by 5667.

18      MR. VELKEI:  Yes, your Honor.  This can just go

19 with the record.  This is fine.  We don't need to admit

20 this.

21      THE COURT:  Then 5660 -- I'm sorry.

22          So 5659 is not in yet.  5658 they're going to

23 confer on.  5657 they're going to confer on.  And 5651

24 they're going to confer on.

25          And then both documents if -- we'll get
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 1 confirmation if 5658 leads to an agreement.

 2      MR. VELKEI:  Thank you.

 3      THE COURT:  5660?

 4      MR. GEE:  It's another PLHIC-created document with

 5 inaccurate field names.  Would your Honor like us to

 6 meet and confer on this as well?

 7      THE COURT:  Sure.

 8          5661.

 9      MR. GEE:  This is another PLHIC-created document

10 with misleading information.  I'm not sure if we have a

11 copy for your Honor.  But one of the lines purports to

12 claim that PacifiCare's EOBs contained IMR language as

13 of 6/15/07 and that's contrary to what's in the record.

14      MR. VELKEI:  Happy to meet and confer, your Honor.

15 I mean, that doesn't sound right to me, but we'll just

16 make a list, and we'll go through them.

17      THE COURT:  Yes.  That's fine.

18          5662?

19      MR. GEE:  No objection.

20      THE COURT:  That will be entered.

21          (Respondent's Exhibit 5662 admitted into

22          evidence)

23      THE COURT:  5663?

24      MR. VELKEI:  I think the Court took official

25 notice.
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 1      THE COURT:  Official notice?

 2      MR. VELKEI:  Which is fine.  That's all we need.

 3      THE COURT:  5664?

 4      MR. GEE:  With 5663, we'd just like a continuing

 5 relevance objection to these documents relating to

 6 other settlements.

 7      THE COURT:  I understand.

 8      MR. GEE:  5664, no objection.

 9      THE COURT:  That will be entered.

10          (Respondent's Exhibit 5664 admitted into

11          evidence)

12      THE COURT:  5665?

13      MR. GEE:  No objection.

14      THE COURT:  That will be entered.

15          (Respondent's Exhibit 5665 admitted into

16          evidence)

17      THE COURT:  5666?

18      MR. GEE:  No objection.

19      THE COURT:  That will be entered.

20          (Respondent's Exhibit 5666 admitted into

21          evidence)

22      THE COURT:  5667?  Another chart?

23      MR. GEE:  Did you say 57?

24      THE COURT:  No, 5667. that's the one that

25 superseded 5659, I believe.
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 1      MR. VELKEI:  Exactly, your Honor.

 2      MR. GEE:  Yes -- a couple notes.  On the second

 3 page of the slide, to the extent -- I think we

 4 discussed the issues with this page on the record.  And

 5 to the extent this is supposed to reflect the

 6 calculations Mr. Cignarale did with the declining block

 7 calculation, it's inaccurate, as your Honor had

 8 recognized on the record.  So with that --

 9      THE COURT:  Okay.  With that, we'll enter it.

10      MR. VELKEI:  Thank you.

11      MR. GEE:  Also, another couple issues on the third

12 slide perhaps we should meet and confer.

13      THE COURT:  Okay.  That's fine.

14      MR. VELKEI:  It probably will make most sense just

15 to take this up maybe on Monday for half an hour or

16 something.

17      THE COURT:  Yes, that's fine.

18          5668?

19      MR. GEE:  No objection.

20      THE COURT:  That will be entered.

21          (Respondent's Exhibit 5668 admitted into

22          evidence)

23      THE COURT:  5669?

24      MR. GEE:  This will be subject to our relevance

25 objection.  But your Honor has taken official notice of
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 1 these documents.

 2      THE COURT:  Yes, I'll take official notice.

 3          5670?

 4      MR. GEE:  No objection.

 5      THE COURT:  That will be entered.

 6          (Respondent's Exhibit 5670 admitted into

 7          evidence)

 8      THE COURT:  5671?

 9      MR. GEE:  Relevance.  If your Honor will take

10 official notice.

11      THE COURT:  Yes, I'll take official notice.

12          5672?

13      MR. GEE:  Same.

14      THE COURT:  Take official notice.

15          5673?

16      MR. GEE:  No objection.

17      THE COURT:  All right.  That will be entered.

18          (Respondent's Exhibit 5673 admitted into

19           evidence)

20      THE COURT:  5674?

21      MR. GEE:  No objection.

22      THE COURT:  That will be entered.

23          (Respondent's Exhibit 5674 admitted into

24          evidence)

25      THE COURT:  5675?
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 1      MR. GEE:  No objection.

 2      THE COURT:  That will be entered.

 3          (Respondent's Exhibit 5675 admitted into

 4          evidence)

 5      THE COURT:  5676?

 6      MR. GEE:  No objection.

 7      THE COURT:  That will be entered.

 8          (Respondent's Exhibit 5676 admitted into

 9          evidence)

10      THE COURT:  5677?

11      MR. GEE:  This is a royalty chart, and we found

12 some inaccuracies.

13      THE COURT:  Can you meet and confer on that?

14      MR. VELKEI:  Absolutely, your Honor.

15      THE COURT:  5678?

16      MR. GEE:  No objection.

17      THE COURT:  That will be entered.

18          (Respondent's Exhibit 5678 admitted into

19          evidence)

20      THE COURT:  5679?  Take official notice?

21      MR. GEE:  This is the official notice -- yes.

22      THE COURT:  5680?

23      MR. GEE:  This is a PLHIC-created document that

24 purports to reflect language in the DMHC reg and it

25 misquotes.  We founder errors in the --
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 1      THE COURT:  Do you want to meet and confer on it?

 2      MR. GEE:  Sure.

 3      THE COURT:  Okay.

 4          5681?

 5      MR. GEE:  No objection.

 6      THE COURT:  That will be entered.

 7          (Respondent's Exhibit 5681 admitted into

 8          evidence)

 9      THE COURT:  5682?

10      MR. GEE:  This would be for official notice.

11      THE COURT:  I will take official notice.

12          5683?

13      MR. GEE:  No objection.

14      THE COURT:  That will be entered.

15          (Respondent's Exhibit 5683 admitted into

16          evidence)

17      THE COURT:  5684?

18      MR. GEE:  This is an e-mail relating to the

19 Dr. Griffin issue, and we just have a continuing

20 relevance objection to the extent they relate and no

21 other objection.

22      THE COURT:  All right.  I'll enter it.

23          (Respondent's Exhibit 5684 admitted into

24           evidence)

25      THE COURT:  5685?
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 1      MR. GEE:  This is another PLHIC-created document.

 2 We'll have to meet and confer with on some issues.

 3      THE COURT:  5686?

 4      MR. GEE:  Another document PacifiCare created that

 5 we have issues with.  And we have a counter exhibit, if

 6 we could have that marked.

 7      THE COURT:  Okay.  That will be 1212.  I will

 8 admit both if you can't come to an agreement.

 9          So 1212 is corrections to Exhibit 5686, right?

10          (Department's Exhibit 1212 marked for

11           identification)

12      MR. GEE:  And just for clarification, the

13 second-to-last column is information that we provided

14 to assist PLHIC in verifying this information.  It's

15 the complaint number that's assigned to particular

16 violations.

17          And then the last column, the right-most

18 column, is a unique identifier number that's assigned

19 to each violation that appears in the CDI database.

20      THE COURT:  Okay.

21          5685?

22      MR. GEE:  This is another e-mail about the

23 Dr. Griffin issue.  We have no objection other than our

24 continuing relevancy objection.

25      THE COURT:  All right.  Then I'll enter it -- 5686
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 1 is the -- okay.  5687?

 2      MR. VELKEI:  Your Honor, there were two of these.

 3 5687 is a different one from the one we just discussed.

 4 There's two.

 5      MR. GEE:  Oh, I apologize, your Honor.  I had the

 6 numbers mixed up.  5686 is another --

 7      THE COURT:  That's the one you gave me, right?

 8 Corrections to Exhibit 5686.  Did I make a mistake?

 9      MR. VELKEI:  No, we did.

10      THE COURT:  So you can confer.

11          5687?  These are e-mails again on Griffin?

12      MR. GEE:  The Griffin, so no objection other than

13 relevance.

14      THE COURT:  All right.  Okay.  And 5688?

15      MR. GEE:  Same.

16      THE COURT:  And 5689?

17      MR. GEE:  Same issue.

18      THE COURT:  All right.  So those will be entered.

19          (Respondent's Exhibits 5687 through 5689

20           admitted into evidence)

21      THE COURT:  Then 5690?

22      MR. GEE:  Similar issue to 5686.  And we have a

23 counter exhibit I would like to ask be marked.

24      THE COURT:  So this is 5690.  And we'll mark that

25 as 1213.  Again, if you don't agree, I will mark them
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 1 both and enter them both.

 2      MR. VELKEI:  Thank you, your Honor.

 3          (Department's Exhibit 1213 marked for

 4           identification)

 5      THE COURT:  5691?

 6      MR. GEE:  This appears to be a chart that was

 7 based on what we believe are incorrect numbers in 5690

 8 and 5686.

 9      THE COURT:  All right.  You'll confer about that

10 one.

11      MR. GEE:  Sure.

12      THE COURT:  5692, another chart?

13      MR. GEE:  This is another chart that appears to be

14 based on incorrect numbers.

15      THE COURT:  5693?

16      MR. GEE:  Actually, with respect to 5692, we have

17 a counter exhibit we'd ask to be marked as 1214.

18      THE COURT:  Okay.  Same thing.  This is

19 corrections to 5692.

20          (Department's Exhibit 1214 marked for

21           identification)

22      THE COURT:  We're at 5693.

23      MR. VELKEI:  Yes, your Honor.

24      MR. GEE:  And this is our last counter exhibit.

25      THE COURT:  Okay.  This will be 1215.
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 1          (Department's Exhibit 1215 marked for

 2           identification)

 3      THE COURT:  This is corrections to Exhibit 5693.

 4          And then 5694?

 5      MR. GEE:  This is another PLHIC-created document

 6 we found errors in, so we'll meet and confer.

 7      THE COURT:  Okay.

 8      MR. GEE:  And, actually, that's true for 5695 and

 9 5696.

10      THE COURT:  Okay.  5697, that's the Unum.

11      MR. GEE:  That would be under your Honor's prior

12 ruling to subject to official notice.  So that's 5697.

13          5698 also?

14      MR. GEE:  Yes.

15      THE COURT:  Official notice.

16          5699?

17      MR. GEE:  This is the L.A. Times article I believe

18 your Honor ruled was not going to be admitted.

19      MR. VELKEI:  I don't recall that, but it can just

20 go with the record, your Honor.  We don't have any

21 problem.

22      THE COURT:  All right.  5700?

23      MR. GEE:  Official notice?

24      THE COURT:  Okay.

25          5701?



25748

 1      MR. GEE:  Same deal.

 2      THE COURT:  5702?

 3      MR. GEE:  Official notice.

 4      THE COURT:  5703?

 5      MR. GEE:  Official notice.

 6      THE COURT:  5704?

 7      MR. GEE:  No objection.

 8      THE COURT:  That will be entered.

 9          (Respondent's Exhibit 5704 admitted into

10          evidence)

11      THE COURT:  5705?

12      MR. GEE:  Official notice.

13      THE COURT:  5706 I believe is Stead.  There's

14 still some other things.  But does that take care of

15 that?

16      MR. VELKEI:  That should take care of

17  Mr. Cignarale subject to the meet and confer.

18          We have a list of maybe 15 other exhibits we

19 want to go back and do.  We can do that now or submit

20 an e-mail to the Court and the parties.

21      THE COURT:  Why don't you submit an e-mail to the

22 parties and then we can look at them because obviously

23 I didn't have them in my hand which is not good.

24      MR. GEE:  Sure.

25      THE COURT:  Boxes?  Did you bring boxes?



25749

 1      MR. GEE:  We'll bring them on Monday.

 2      MR. VELKEI:  I think you got one from us.  So just

 3 let us know if we're wrong.

 4      THE COURT:  Anything else we can do today?

 5      MR. GEE:  Nothing from the Department.

 6      MR. KENT:  No, your Honor.

 7      THE COURT:  We'll go off the record.  See you

 8 Monday at 10:00.

 9          (Whereupon, the proceedings recessed

10           at 1:04 o'clock p.m.)
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 1 STATE OF CALIFORNIA     )

                        )   ss.

 2 COUNTY OF MARIN         )

 3          I, DEBORAH FUQUA, a Certified Shorthand

 4 Reporter of the State of California, duly authorized to

 5 administer oaths pursuant to Section 8211 of the

 6 California Code of Civil Procedure, do hereby certify

 7 that the foregoing proceedings were reported by me, a

 8 disinterested person, and thereafter transcribed under

 9 my direction into typewriting and is a true and correct

10 transcription of said proceedings.

11          I further certify that I am not of counsel or

12 attorney for either or any of the parties in the

13 foregoing proceeding and caption named, nor in any way

14 interested in the outcome of the cause named in said

15 caption.

16          Dated the 23rd day of March, 2012.

17
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 1 Monday, March 26, 2012               9:40 o'clock a.m.

 2                         ---o0o---

 3                   P R O C E E D I N G S

 4      THE COURT:  All right.  This is on the record.

 5 This is before the Insurance Commissioner of the State

 6 of California in the matter of the accusation against

 7 PacifiCare Life and Health Insurance Company.  This is

 8 OAH Case No. 2009061395, Agency No. UPA 2007-00004.

 9          Today's date is March 26th, 2012.  Counsel are

10 present.  Respondent is present in the person of

11 Ms. Knous.

12          We're continuing the cross-examination of

13 Ms. Stead.

14          Before we start, though, I'm not sure when we

15 ended on Wednesday if I made myself clear.  I am not

16 allowing any new charges.  You can call it what you

17 want.  They can go with the record so somebody can view

18 what I did.  But I am not allowing the new charges.  So

19 I felt like, when I finally left, that maybe I sounded

20 like I had backed off of that, but I am not.

21      MR. STRUMWASSER:  What does that mean?

22      THE COURT:  I'm not allowing the new charges.

23 They're not going to be allowed.  If you want take it

24 up with somebody, the charges are there, so you can

25 tell them what they are.  But I'm not allowing them.
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 1      MR. STRUMWASSER:  Okay.

 2                       SUSAN STEAD,

 3          called as a witness by the respondent,

 4          having been previously duly sworn, was

 5          examined and testified further as

 6          hereinafter set forth:

 7           CROSS-EXAMINATION BY MR. STRUMWASSER

 8      MR. STRUMWASSER:  Q.   Good morning, Ms. Stead.

 9 Do you have a copy of your report there, Exhibit 5707?

10      A.  I'm sure, someplace.

11          Yes.

12      Q.  On Page 6, under Heading E --

13      THE COURT:  So I don't have it on me.  I must have

14 put it back there.

15      MR. VELKEI:  I don't either.

16      THE COURT:  Okay.  Could you hold on a second?

17      MR. STRUMWASSER:  Sure.

18      THE COURT:  What number again?

19      MR. STRUMWASSER:  5707.

20      THE COURT:  Thank you.  All right.  There we go.

21      MR. STRUMWASSER:  Q.  Are you there, Ms. Stead?

22      A.  Page 6.

23      Q.  Heading E, third sentence, you accuse the

24 Department of departure from historical practices and

25 say it has resulted in CDI attempting to impose on
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 1 PacifiCare a shockingly large penalty that bears no

 2 reasonable relationship to any prior penalties levied

 3 by CDI.  Do you see that?

 4      A.  Yes.

 5      Q.  By "prior penalties levied," you are referring

 6 to the settlements that you have noted in this case,

 7 right?

 8      A.  Yes, any other penalties imposed by the

 9 Department.

10      Q.  All the ones you're aware of were arrived at

11 by settlement, correct?

12      A.  Yes.

13      Q.  Would you agree, Ms. Stead, just as a general

14 matter, that -- not just in regulatory affairs but in

15 legal proceedings generally that for a settlement to be

16 reached it requires agreement by both sides to the

17 terms of the settlement?

18      A.  Yes.

19      Q.  So the settlement -- the results of a

20 settlement are things that every party believes that it

21 can live with as a resolution of the dispute, right?

22      A.  Yes.  I mean, obviously there are different

23 reasons for entering into settlement.  But both the

24 parties need to agree to the terms and sign off on it.

25      Q.  A litigated outcome, such as a penalty imposed
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 1 after a hearing, is not based on the consent of the

 2 parties, correct?

 3      A.  I would agree with that.

 4      Q.  Would you agree that, as a general matter,

 5 resource constraints do not permit regulators to

 6 litigate every instance of suspected noncompliance?

 7      A.  No, I don't know that that is necessarily an

 8 issue.  It certainly could be a consideration.  There

 9 are, I would think, a lot of reasons -- and certainly

10 my experience a lot of reasons -- why you settle cases.

11      Q.  I understand that.  But I'm asking you whether

12 one of the reasons would be -- would typically be the

13 cost and time consumption and personnel requirements to

14 litigate a case as opposed to resolving it without a

15 hearing, by settlement.

16      A.  If you're asking me if it's possible, the

17 answer is yes.  It's not something I considered in my

18 experience in trying to work something out.

19          You know, as a regulator, you either have a

20 case or you don't.  And if you can effect a settlement

21 that is good for both sides, especially if it's what

22 the regulator wants, that's fine.

23          And if you can't, then, if you have the

24 evidence, then you proceed with whatever the

25 alternative is.  And if it's an administrative hearing,
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 1 then that's what it is.

 2      Q.  During your tenure as the assistant director

 3 of the Ohio Department, roughly how many settlements

 4 did your Department enter into per year?

 5      A.  With insurance companies?

 6      Q.  In general, all of the cases that your

 7 department had a dispute with a licensee about and

 8 resolved by settlement.

 9      MR. VELKEI:  It's irrelevant, outside of the

10 context of insurance companies, your Honor.

11      THE COURT:  Is it preliminary to something?

12      MR. STRUMWASSER:  Yes.

13      THE COURT:  All right.  I'll allow it.

14      THE WITNESS:  I don't know for sure, but if you're

15 talking about all licensees, some years it was probably

16 over a hundred, others, I don't know.

17      MR. STRUMWASSER:  Q.   In a year in which it would

18 have been over a hundred, would you agree that your

19 department did not have the resources to try 100 cases

20 to conclusion?

21      A.  No, I don't know that.  At least in Ohio, the

22 attorney general's office prosecutes the cases or hires

23 outside counsel.

24      Q.  And your department pays the attorney

25 general's office through an interagency transfer?
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 1      A.  No, I don't think so.  They do pay for outside

 2 counsel.

 3      Q.  Somebody's got to budget those cases, right?

 4      A.  Yes.

 5      Q.  And did the attorney general ever have a

 6 budget that would have allowed it to try 100 cases to

 7 conclusion for you?

 8      A.  I don't know the answer to that.  They

 9 certainly had a lot of attorneys.

10      Q.  They had a lot of attorneys and a lot of

11 agencies, right?

12      A.  Yes.

13      Q.  Are you aware that the California Insurance

14 Commissioner has certain powers delineated by statute

15 with respect to approving settlements?

16      A.  I'm not sure what you're asking me.

17      Q.  Are you aware of any provision of the

18 California Insurance Code governing settlements that

19 the Insurance Commissioner may enter into?

20      A.  Yes, there are some laws that mention

21 settlements.  I'm not sure what you're asking exactly.

22      Q.  What laws are you familiar with that -- with

23 regard to the California Insurance Code that address

24 the Commissioner's power and limits on those powers to

25 enter settlements?
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 1      A.  I'd have to go look.  I'd have to look at the

 2 statutes, the regs.

 3      Q.  Why don't you take a look at your Insurance

 4 Code there, and turn to Section 12921.

 5      A.  I'm sorry.  12- --

 6      Q.  -- -921, 12921.

 7          And my questions pertain to Subsection (b), as

 8 in "boy."

 9      A.  Okay.  I'm sorry.  Small (b)?

10      Q.  Yes, first level, small (b).

11      A.  Okay.

12      Q.  Am I correct that you did not review this

13 section prior to your preparation of your report?

14      A.  No.  I have seen the statute.

15      Q.  Subdivision (b)(3) authorizes the Commissioner

16 to agree to settlements that include payments to

17 persons to whom payment may be due as a result of the

18 alleged violations of law, correct?

19      A.  Yes.

20      Q.  Are you aware of any provision of the

21 California Insurance Code that authorizes the

22 Commissioner in an order issued at the end of a

23 contested hearing of an unfair insurance practices case

24 to issue an order directing payment to persons who are

25 owed money as a result of the violations?
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 1      A.  I don't know.  I'd have to research that.

 2      Q.  And take a look, please, at

 3 Subdivision (b)(4).  It permits the Commissioner to

 4 recover attorneys fees, the cost of bringing the

 5 enforcement action, and future costs of ensuring

 6 compliance among the settlement terms of a settlement,

 7 correct?

 8      A.  Yes, that's what it says.

 9      Q.  Are you aware of any provision of the

10 California Insurance Code that authorizes the

11 Commissioner to recover attorneys fees and costs in

12 litigating a hearing such as this one?

13      A.  I don't know.  I'd have to research that.

14      Q.  Assuming there is no authority to order

15 payment to victims or to obtain litigation costs in the

16 litigated final order, would you agree that settlements

17 confer on the Commissioner some advantages over

18 pursuing a case to a litigated conclusion?

19      MR. VELKEI:  Objection, relevance.

20      THE COURT:  Overruled.

21      THE WITNESS:  If there's no law that would permit

22 the Court to order some type of restitution, that would

23 certainly be an advantage to a settlement.  Those

24 things have already been taken care of in this case;

25 the remediations occurred.  So I'm not sure why that
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 1 would be at issue here.  But certainly in a general

 2 sense that would be an advantage.

 3          Although oftentimes insurance companies will

 4 take care of remediation and restitution during the

 5 course of examination.

 6      Q.  You're not referring to any settlement of this

 7 case, are you?

 8      A.  I don't --

 9      MR. VELKEI:  Vague, argumentative.

10      THE COURT:  I'm sorry.

11      MR. STRUMWASSER:  Let me start over.

12      THE COURT:  Okay.

13      MR. STRUMWASSER:  Q.  You talked about certain

14 attributes of this case.  We're talking about

15 settlements and specifically the settlements that you

16 have referred to in your direct testimony.

17          And I'm asking you whether you understand that

18 there is no settlement of this case referred to in your

19 direct testimony, right?

20      A.  If you're asking me whether this case has

21 settled, no.

22      Q.  Correct.  Now, would you agree that there are

23 disadvantages as well as advantages to settlement from

24 a regulatory perspective?

25      A.  I'm sorry.  Would you repeat -- can I have the



25763

 1 question read back, please?

 2      THE COURT:  Sure.

 3          (Record read)

 4      THE WITNESS:  I would have to think about that.

 5 But -- but I'm not sure I see any disadvantages to

 6 settling, at least from the regulator's perspective.

 7          It would seem to give some certainty.  If you

 8 wanted remediation, corrective action, restitution, you

 9 could get those things, as well as the expenses.  So

10 I'd have to give that some thought to think if there's

11 any disadvantage to settling.

12      MR. STRUMWASSER:  Q.  Let me make a suggestion.

13 Would you agree that a settlement can only get terms

14 that the other side agreed to, right?

15      A.  Yes, that's true.  But in my experience,

16 insurance companies do not want to go to hearings such

17 as this and will do what the regulator wants.

18          And I'm speaking in very general terms about

19 my experience.  They will do that.  They will take the

20 corrective action.  If restitution's needed, they'll

21 make that, just as we saw in this case where the

22 company instituted corrective action even though they

23 didn't necessarily agree with the regulator's position.

24          So in my experience, the companies will -- you

25 will get agreement on terms.
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 1      Q.  Settlements don't establish precedence, do

 2 they?

 3      MR. VELKEI:  I'm just going to say vague, your

 4 Honor.

 5      THE COURT:  You mean legal precedent like adopting

 6 a particular decision?

 7      MR. STRUMWASSER:  Right, a precedent that --

 8      MR. VELKEI:  Seems a little bit like a trick

 9 question because there's this legal issue about what

10 precedential value these penalties have.  And I just

11 don't want Ms. --

12      THE COURT:  It's not the penalties.  But the

13 decisions -- there is a procedure for making a decision

14 precedential.  I'm not sure whether you can make a

15 settlement precedential or not.

16      MR. VELKEI:  The question is then the amount of

17 the penalty.  And I think that's a pretty loaded

18 question for this particular witness.

19      THE COURT:  That's not what he asked.

20          Could you read the question back.

21          (Record read)

22      THE COURT:  That's the question.

23          If you know.  If you don't know, that's fine.

24      THE WITNESS:  I'm going to answer yes and no.  The

25 no part is I don't know that -- I don't know whether it
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 1 does in terms of the substantive issues being resolved.

 2 Oftentimes, there are not even admissions, so I'm not

 3 sure what substantive value it would have.

 4          But in terms of what the Department has

 5 alleged and how they have treated the company and the

 6 types of penalties imposed, I do think there is

 7 precedential value to those and the regulator as it

 8 goes forward into the future.

 9      MR. STRUMWASSER:  Q.   You point out that there is

10 no admission.  A settlement does not involve an

11 admission by the company of wrongdoing, correct?

12      A.  No, that just depends on what the regulator

13 and the insurance company agree to.  Sometimes there

14 are admissions and sometimes there are not admissions.

15      Q.  Have you seen any settlements in this case in

16 which the insurance company admitted that it had

17 violated the law?

18      A.  I don't recall one way or the other whether

19 there are admissions or not.  But I'd be happy to look

20 at the settlement documents if you'd like me to.

21      Q.  Now, there are also considerations for the

22 regulator in whether to settle a case concerning the

23 legal or factual uncertainties that make proceeding to

24 trial risky, correct?

25      A.  No.  And I need to explain that.  As a
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 1 regulator, when you are charging a licensed entity with

 2 violations of law, you would have the evidence to

 3 support the violation, and you would have a good

 4 understanding what the law requires in your position.

 5 And you wouldn't allege violations unless you were

 6 certain of that position and you could prove them.

 7          Now, is there always a risk that the

 8 Department's interpretation -- any department's

 9 interpretation could be incorrect and overturned on

10 appeal?  Yes, that's a risk.

11          But as a regulator, at least in my experience,

12 you don't charge violations if there's a real risk that

13 you'd be overturned on appeal.

14      Q.  How about factual risks?  There are always

15 factual risks when you go to trial, aren't there?

16      A.  Well, yes, there can always be those risks.

17 But as the regulator, you have the burden of proof.

18 And you would expect that you would have solid evidence

19 before you charged anything and before you went to a

20 hearing.

21      Q.  So it's your opinion that, once a regulator is

22 satisfied that in his or her own view there is

23 sufficient evidence to prosecute a case, there is no

24 litigation risk that he or she will nevertheless lose;

25 is that your opinion?
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 1      A.  No, that's not what I said.  I said there's

 2 always a potential risk, but it's something you

 3 consider very carefully before you charge a licensed

 4 entity with violations that could subject them to a

 5 penalty or the loss of a license.

 6          I mean, that's quite serious.  So you -- yes,

 7 there's always a risk, but you certainly try not to

 8 charge things unless there's a very, very low risk.

 9      Q.  And some violations require that the

10 regulator, who, as you point out, bears the burden of

11 proof -- requires the regulator to prove complicated

12 sets of facts depending on witnesses over which the

13 regulator has -- with which the regulator has limited

14 experience and documentary evidence that may have

15 alternative meanings not anticipated by the regulator,

16 correct?

17      MR. VELKEI:  Objection, relevance, your Honor.  I

18 don't understand what this whole line of questioning

19 goes to in connection with the alleged violations in

20 this case.

21          (Record read)

22      MR. STRUMWASSER:  Why don't I do that again.

23      Q.  Some prosecutorial actions via regulator

24 require the regulator, as a part of bearing the

25 regulator's burden of proof, to prove complicated sets
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 1 of facts, right?

 2      A.  Yes, it's possible, although I'm trying to

 3 think of a violation that would be so terribly

 4 complicated.  The answer is it's possible.

 5      Q.  But you cannot, sitting here today, think of a

 6 single violation category that would be dependent on

 7 the proof of complicated facts?

 8      A.  That's right.  I would have to give that some

 9 thought.  And certainly the violations in this case

10 don't turn on those kinds of complicated facts that

11 you're suggesting.

12      Q.  Do any of those kinds of cases which turn on

13 complicated facts come to mind among the body of

14 settlements to which you have pointed?

15      A.  I'd have to think about that.  I don't know as

16 I sit here.

17      Q.  Ms. Stead, what does the Department have to

18 prove to prove a violation of the rescission statute?

19      A.  First of all, I'd need to look at the

20 California statute if you're talking about that law.

21      Q.  So you don't know?

22      A.  But in general, you would be looking --

23 depending on what the grounds for the rescission were.

24 If it was, for example, failure to fully underwrite or

25 you had information at the time of underwriting and you
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 1 didn't -- and the company issued the policy anyway and

 2 then tried to deny claims later after the fact, that

 3 might be one thing.  But you'd have to know the reasons

 4 why the policy was being rescinded.

 5      Q.  Do you know the reasons why policies have been

 6 rescinded according to the insurers in the rescission

 7 cases that you have cited here?

 8      A.  In general, some of them were underwriting

 9 decisions.

10      Q.  Underwriting what?  I'm sorry.

11      A.  Underwriting decisions or information that had

12 to do with the underwriting of the policy.

13      Q.  Underwriting decisions can be pretty

14 complicated, can't they?

15      A.  Underwriting decisions can be.  Sometimes it's

16 not a matter of a decision as a matter of what

17 information you're gathering and what the company's

18 doing with it at the time.

19      Q.  And the insured's or former insured's state of

20 mind could be an issue in a rescission case, right?

21      A.  Yes, it could involve the insured's state of

22 mind.  It could involve the insurance agent's state of

23 mind.

24      Q.  For a prosecutor contemplating an enforcement

25 action arising out of rescission actions like those
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 1 that were settled in cases identified on this record,

 2 there is litigation risk associated with taking those

 3 cases to trial, isn't there?

 4      A.  Well, as I said, there's always some risk.

 5 You try not to have too much if you're going to be

 6 charging violations of insurance laws.

 7          And remember, regulators have a great deal of

 8 power to -- authority to get the information they need

 9 from the regulated entity either in the course of an

10 examination or in an investigation.

11          And the Department has subpoena power for

12 persons outside of a regulated entity.  So there's a

13 great deal of power to get that information before

14 filing charges.

15      Q.  What does it take for the Department to get a

16 subpoena for a non-regulatee third party in California?

17      A.  I'm sorry.  To issue the subpoena?

18      Q.  No.  What does it take?  How does the

19 Department go about getting that subpoena?

20      A.  I'd have to research that.  Most departments

21 can issue subpoenas.

22      Q.  How does the Department enforce compliance

23 with an administrative subpoena?  Do you know?

24      A.  No, not in California, but in other states,

25 they would go to the court if the person actually
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 1 didn't appear.  But I don't know specifically for

 2 California without researching that issue.

 3      Q.  Ms. Stead, if the operative statute sets a

 4 maximum penalty that is lower than the amount

 5 obtainable by settlement through restitution or other

 6 remedies, that might make a settlement preferable to

 7 litigating a case to conclusion, correct?

 8      A.  I'm sorry.  Could I have that read back,

 9 please?

10      THE COURT:  Sure.

11          (Record read)

12      THE WITNESS:  If I understand the question, you're

13 asking me whether, if there is a low penalty in the

14 statute and the regulator wants a higher penalty, that

15 that would be a reason to settle?

16          If the purpose is to penalize at a higher

17 amount and the insurance company would agree to it,

18 then I guess the regulator could do that.

19      MR. STRUMWASSER:  Q.  You've cited here the Unum

20 settlement, haven't you?

21      A.  Yes.

22      Q.  Did you calculate the per violation penalty

23 for the Unum settlement?

24      A.  I don't recall.

25      Q.  I will represent to you that the total number
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 1 of violations for which Unum and its affiliates were

 2 cited was 301 violations.  Do you have that in mind?

 3      A.  Okay.

 4      Q.  Would you agree that, under Insurance Code

 5 Section 790.035, the maximum penalty that Unum could

 6 have been assessed for 301 violations is $3,010,000?

 7      A.  Yes, if that's the number of violations in

 8 that statute and that penalty statute applies.

 9      Q.  I will represent to you that the penalty Unum

10 agreed to pay -- do you recall actually what the

11 penalty was Unum agreed to pay?

12      A.  I'm not sure whether I remember Unum or

13 another one.

14      Q.  Does it refresh your recollection if I give

15 you the number 8 million?

16      A.  8 million sounds right.

17      Q.  Would you agree that 8 million is

18 substantially more than $10,000 for each of 301

19 violations?

20      A.  Yes, if the penalties -- yes, if you're

21 talking about the penalty statute 790.035.  Yes.

22      Q.  Are you aware of case law concerning

23 administrative regulation in which it is said that the

24 employment of a sanction is within the authority of the

25 administrative agency and is not rendered invalid in a
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 1 particular case because it is more severe than

 2 sanctions imposed in other cases?  Have you ever read

 3 that?

 4      A.  No, I haven't read that, but I'm quite certain

 5 that no state agency can impose a penalty in this state

 6 that's not provided for by statute.

 7      Q.  No, I understand that.  I'm not talking about

 8 the Unum case anymore.  I'm asking you more generally.

 9          You have come here to offer opinions regarding

10 how large a penalty would be appropriate in this case

11 based in part on other cases that were decided in

12 settlements, right?

13      A.  Yes.  What I've said is that the penalty

14 should be in line with what has been imposed by the

15 Department in other cases, yes.

16      Q.  Actually, let's take a look at Page 6 of your

17 report again.  Under Subsection E, you say that CDI's

18 conduct toward PacifiCare represents a significant

19 departure from its historical practices and how it has

20 treated other insurers.  Do you see that?

21      A.  Yes.

22      Q.  Again, by "historic practices," you are

23 referring to the past settlements with other companies,

24 right?

25      A.  Yes.  In this part of it, yes.
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 1      Q.  So now, again, in that context, I'm asking you

 2 whether you are aware of case law holding that the

 3 employment of a sanction within the authority of an

 4 administrative agency is not rendered invalid in a

 5 particular case because it is more severe than

 6 sanctions imposed in other cases.

 7      A.  No, I'm not aware of that case.  That wouldn't

 8 surprise me.  At this point, you're talking about

 9 something that has been imposed unilaterally by a

10 department, presumably after a hearing by an agency so

11 that it's now an appeal.  So it wasn't something by

12 agreement.

13          My point is not whether it is legally

14 permissible to impose a $325 million fine.  Whether

15 that is something that is appropriate under the

16 circumstances, is that something regulators normally

17 do -- and the other highest fine before that has only

18 been 9.9 million -- that you do impose penalties that

19 are in line with what you've done before.

20      Q.  Are you familiar with case law holding that,

21 when it comes to public agencies in a position of

22 punishment, there is no requirement that charges

23 similar in nature must result in identical penalties?

24      A.  No, I'm not aware of that case law.  And as

25 I've said before, no two cases are exactly the same.
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 1 So I wouldn't expect any agency to have exactly the

 2 same penalties for two different cases.  What I've said

 3 is that the penalties need to be commensurate with

 4 other cases and what's been done in other actions.

 5      Q.  Let's talk about some of those other

 6 settlements.  Turn to Page 12 of your report, please.

 7          You start here to discuss several enforcement

 8 actions settled by CDI that you maintain implicated far

 9 greater harm and more troubling conduct compared to

10 this case, right?

11      A.  Can you point me to the paragraph you're

12 citing from?

13      Q.  The second and third paragraphs, "Other

14 enforcement actions involving health insurers involved

15 far more significant and quantifiable harm."  Do you

16 see that?

17      A.  Yes.

18      Q.  And in the third paragraph, "more troubling

19 conduct was at issue."  Do you see that?

20      A.  Yes.

21      Q.  Then on Page 14 of your report, you state that

22 the volume and nature of compliance issues in this case

23 is not unusual compared to other insurers, right?

24 That's the second paragraph towards the end of the --

25 end of that paragraph under 8.
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 1      A.  Yes.

 2      Q.  Do you have your slides there?

 3      A.  I do.

 4      THE COURT:  There are two sets.

 5      MR. STRUMWASSER:  I'm sorry?

 6      THE COURT:  There are two sets of slides.

 7      MR. STRUMWASSER:  I'm interested in 5708.

 8      THE WITNESS:  Okay.

 9      MR. STRUMWASSER:  Q.  Slide 12.  You say that the

10 nature and severity of alleged violations in other

11 actions were far more serious than what is alleged

12 here?

13      A.  Yes.

14      Q.  And also on Page 14 of your report, you say --

15 now let's go back to this -- to Page 12 of your report.

16 Again, the sentence in which you refer to the volume

17 and nature of compliance issues in this case -- well,

18 first of all, you say on Page 12, when you talk about

19 the far more significant and quantifiable harm and the

20 more troubling conduct, you are again referring

21 specifically to the settlements, correct?

22      A.  I'm sorry.  Are you on Page 12?

23      Q.  Page 12, second paragraph, first sentence,

24 reference to "other enforcement actions that involve

25 far more significant and quantifiable harm," right?
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 1      THE COURT:  I'm sorry.  Slide 12?

 2      MR. STRUMWASSER:  Page 12 of the report.  I'm

 3 sorry.

 4      THE COURT:  Okay.

 5      THE WITNESS:  Could I have the question repeated?

 6      THE COURT:  Yes.

 7      MR. STRUMWASSER:  I'll just do it again.

 8      Q.  Second paragraph, "Other enforcement actions

 9 involving health insurers involved far more significant

10 and quantifiable harm."  Do you see that?

11      A.  Yes.

12      Q.  That's again a reference to the settlements

13 that you've talked about here, correct?

14      A.  Yes.

15      Q.  And same page, third paragraph, "More

16 troubling conduct was at issue in cases involving

17 annuities and disability income policies."  And, again,

18 you're talking about the settlements in this case,

19 right?

20      A.  Yes.

21      Q.  Now, on Slide 12, again -- I'm sorry to be

22 going back and forth.

23          On Slide 12, when you say, "The nature and

24 severity of alleged violations in other actions is far

25 more serious than what is alleged here," you are not
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 1 comparing PacifiCare's alleged violations to any

 2 insurer outside of California, are you?

 3      A.  I'm not sure I know what you mean by the

 4 question.  I'm comparing actions taken by the

 5 California Department against other insurers.  Some of

 6 these insurers operate outside of California.

 7      Q.  But it's just the insurers and their behavior

 8 that are identified in the settlements that we are

 9 talking about here, right?

10      A.  Yes.  I'm talking about the insurers that are

11 identified in these settlements with the California

12 Department of Insurance.

13      Q.  Did you do anything to compare the nature and

14 volume of compliance issues in this case to the usual

15 nature and volume of compliance issues encountered by

16 the California Department of Insurance?

17      MR. VELKEI:  Objection, vague.

18      THE COURT:  Did you understand the question?

19      THE WITNESS:  I'm not sure.

20      THE COURT:  Could you repeat it?

21          (Record read)

22      THE COURT:  Could you rephrase.

23      MR. STRUMWASSER:  Q.  You make a statement here on

24 Slide 12 about the nature and severity of alleged

25 violations, right?
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 1      A.  Yes, in other actions, yes.

 2      Q.  And on Page 14 of your report, second to last

 3 sentence of Section 8, you say, "When the volume and

 4 nature of compliance issues in this case is compared to

 5 that of other insurers, it does not appear to be

 6 unusual," correct?

 7      A.  Yes.

 8      Q.  And I'm asking you what you did to compare the

 9 allegations in this case to the usual nature and volume

10 of compliance issues encountered by the California

11 Department of Insurance.

12      MR. VELKEI:  Same objection.

13      THE COURT:  Overruled.

14      THE WITNESS:  I am not sure I understand what you

15 mean by the usual compliance.  I have looked at public

16 records examination reports, settlements agreements

17 issued by the California Department of Insurance.

18      MR. STRUMWASSER:  Q.   Ms. Stead, on Page 14, the

19 sentence I just referred you to, you say, "When the

20 volume and nature of compliance issues in this case is

21 compared to that of other insurers, it does not appear

22 to be unusual."  What did you mean by "unusual"?

23      A.  When you look at the types of allegations in

24 this case -- the allegations of late payment, failure

25 to pay interest, not having certain language on forms,
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 1 even some claim handling allegations -- those are

 2 things you see in other examinations of health

 3 insurers, examinations conducted by the California

 4 Department.

 5      Q.  Those are things that you see in the same

 6 volume that we see in this case?

 7      A.  No.  The only reason that the volume is

 8 different is because the Department has treated this

 9 company differently in the examination and in how it's

10 been counting violations.

11          As I've discussed before, when you're testing

12 an entire population and -- for one company and you're

13 testing a sample for another, if the company's

14 performance is exactly equal, you're going to find more

15 violations.

16          So in this examination, we know that in the

17 late pays, for example, the Department tested the

18 entire population, not just a sample.  Similarly with

19 the forms, there are other examination reports out

20 there, some of which have been discussed in this case,

21 in which form violations, EOB violations have been

22 found.  In those cases, the Department cited the

23 specific violations that they found in the sample.

24          They did not -- at least not in their

25 examination report or the settlements I saw -- count
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 1 each and every form as a separate violation.

 2      Q.  Ms. Stead, do you recall Mr. Cignarale's

 3 testimony comparing the PLHIC complaint rate per

 4 covered life to other insurers' complaint rates per

 5 covered life?

 6      A.  Yes, only generally.  But, again, this is

 7 where we had a Department staff person encouraging

 8 complaints and the Department waiving the requirement

 9 that providers go through the internal appeals process

10 before submitting complaints.  So one would expect that

11 would help increase the number of complaints.

12      Q.  Ms. Stead, the Department staff person you're

13 referring to is Ms. Rosen?

14      A.  Yes.

15      Q.  When did Ms. Rosen become involved in this

16 case?

17      A.  I saw her name on some things in early '07,

18 and I don't recall whether there was anything in 2006.

19 Seems to me I saw her name 2006, but I'm really not

20 certain.

21      Q.  You don't know whether Ms. Rosen was even

22 employed by the Department in 2006, do you?

23      A.  It's my understanding she was.

24      Q.  What's the basis of that understanding?

25      A.  Because I thought -- I believe I've seen her
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 1 name in correspondence.  And I believe in the annual

 2 report, the Department indicated it hired a health care

 3 attorney in 2006.

 4      Q.  When do you understand her to have been hired

 5 in '06?

 6      A.  I don't know her date of hire.

 7      Q.  And take a look -- do you have Mr. Cignarale's

 8 pre-filed testimony with you, Exhibit 1184?

 9      A.  Yes.

10      Q.  Take a look at Page 7, if you would.

11      A.  Okay.

12      Q.  Now, starting on Line 3, Mr. Cignarale cites

13 the 2006 and 2007 consumer complaint studies, right?

14      A.  Yes.

15      Q.  And he says that PLHIC had respectively the

16 20th and 18th highest number of complaints of any

17 insurer in California.  Do you see that?

18      A.  Yes.

19      Q.  And you understand that to be both health and

20 non-health insurers, correct?

21      A.  I don't know.  He didn't make that clear, but

22 he did not specify or limit it to health.

23      Q.  Have you looked at Exhibits 1128 and 1129?

24      A.  I don't know.

25      Q.  The complaint studies?
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 1      A.  I have looked at complaint studies on the Web

 2 site.  I just don't recall whether I looked at those

 3 two.

 4      Q.  Now, he says that Blue Shield -- excuse me.

 5          He says that PLHIC had an unusually high

 6 number of complaints in 2006 and 2007 given the number

 7 of insured lives, correct?

 8      A.  I'm sorry.  Could I have that repeated.

 9      THE COURT:  Sure.

10          (Record read)

11      MR. VELKEI:  Can you point to where in the

12 testimony it says that?  Would you mind?

13      MR. STRUMWASSER:  Lines 3 through 10.

14      MR. VELKEI:  Oh.

15      THE WITNESS:  I'm sorry.  I don't see where he

16 said "unusually high number," but he does talk about

17 the number of lives that the company had.

18      MR. STRUMWASSER:  Q.  And he compares that to, for

19 example, Blue Shield, which had twice as many lives but

20 half the number of justified complaints in 2007, right?

21      A.  Yes.  Although in that sentence, he's talking

22 about justified complaints, and in the sentence above,

23 he doesn't say it's justified complaints.  It could be

24 all complaints.

25      Q.  Ms. Stead, is it your opinion that the only
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 1 reason why PacifiCare had a high number of -- appeared

 2 high in the consumer complaint study for 2006 is Andrea

 3 Rosen?

 4      A.  No, I did not say that.

 5      Q.  And you don't have any basis to dispute that

 6 the volume of complaints per covered life was higher in

 7 2006 and 2007 for PacifiCare than it was for other

 8 insurers?

 9      MR. VELKEI:  Calls for speculation.  We've not

10 been given the information on other insurers.

11      MR. STRUMWASSER:  The question is does she have a

12 basis.

13      THE COURT:  All right.  Could you repeat the

14 question.

15          (Record read)

16      THE COURT:  All right.  I'll allow it.

17      THE WITNESS:  I can't answer that without going

18 back and looking at those studies.

19      MR. STRUMWASSER:  Q.   So until you've done that,

20 you do not have any basis, correct?

21      A.  Right.  That's an analysis that would need to

22 be reviewed.  I don't recall the numbers of -- you

23 know, the ratios and the numbers for each company for

24 each of those years.

25      Q.  Do you recall Mr. Cignarale also concluded
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 1 that the number of violations per complaint was higher

 2 for PacifiCare than for other insurers?

 3      A.  I'm sorry.  Are you asking me about his

 4 written testimony, or are you asking me about what he

 5 testified about in court?

 6      Q.  Yes.  Well, let's look just specifically at

 7 his written testimony for the moment.

 8      A.  Yes.  If you look at Lines 11 to 13, he

 9 mentions that.  My recollection is that's also after

10 the Department went back and reopened some complaints.

11 And we know, for example, in the Griffin case, that one

12 file where they closed it and they opened again, they

13 found a violation where they hadn't found one the first

14 time.

15          So if they were reopening complaints again in

16 this time period, presumably they would be looking for

17 violations and citing additional ones.  So this would

18 not surprise me.

19      Q.  Do you have any basis to dispute

20 Mr. Cignarale's testimony that, in conducting the

21 market conduct exam and investigating complaints

22 against PacifiCare, the Department encountered a much

23 greater disparity -- much greater variety, rather, of

24 violations across all different aspects of the business

25 than the Department typically encounters?
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 1      A.  May I have that read back?

 2      THE COURT:  Sure.

 3          (Record read)

 4      THE WITNESS:  Yes, for a couple of reasons.  When

 5 you look at some of the other examinations that the

 6 Department has conducted, there can be a large -- some

 7 of those have a large variety of alleged violations.

 8          Second reason is, in this case, just the fact

 9 that they were reopening complaints and going back and

10 looking for additional violations that were not found

11 the first time would add to that.

12          So again, the fact that this company was

13 scrutinized the way it was differently than other

14 companies, you might end up finding more violations.

15 But I think if you look at the other examinations the

16 Department has conducted, they do find a large variety,

17 in some of those, of different kinds of violations.

18      Q.  Mr. Cignarale said that the Department found

19 in the PacifiCare case a greater variety than it

20 typically encounters in other companies.  Do you have

21 any basis to dispute what the Department encounters in

22 other examinations and investigations?

23      MR. VELKEI:  Asked and answered and argumentative.

24      THE COURT:  Overruled.

25      THE WITNESS:  Yes.  I just answered that.  You
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 1 know, and what struck me when Mr. Cignarale testified

 2 was his somewhat lack of familiarity with some of the

 3 examinations that the Department has conducted in the

 4 past.  So I think there is indication out there that

 5 the Department has found a great variety of violations

 6 in other cases.

 7      MR. STRUMWASSER:  Q.   Ms.  Stead, the reopening

 8 of files by investigators, claims investigators, would

 9 have nothing to do with the variety of violations the

10 Department finds in a market conduct exam, would it?

11      A.  Well, it might.  If you reopen complaints, and

12 you look at those again, second time around for

13 violations, and you use what you find in those to guide

14 the scope of your examination, you might.  Your

15 original question about two questions ago included --

16 when you asked about the variety of violations, you

17 were asking about both the examination and the

18 complaint.

19      Q.  I'm now asking you about market conduct exams.

20 And I want to make sure, you have no evidence, do you,

21 that the reopening of complaints by complaint

22 investigators had any effect on the variety of

23 violations encountered in the market conduct exam?

24      A.  No, I don't think that's exactly right.  One

25 example that comes to mind is that Griffin complaint,
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 1 when it was reopened and they were cited for not having

 2 IMR language in the EOB, that issue was addressed by

 3 the Department and the company, resolved by June of

 4 2007, and, then, because the examination period

 5 covered -- the window period was -- covered the same

 6 period of time during which the Department knew that

 7 that notice was not in the forms, then it did sort of

 8 affect what the Department found in the examination.

 9      Q.  Was it improper -- do you know anything

10 improper about the Department informing the scope and

11 nature of a market conduct exam by the nature of

12 violation complaints that it has received?

13      A.  No, not at all.  Complaints can be a trigger

14 for examinations, which is one of the reasons I had

15 issues with Ms. Rosen encouraging additional

16 complaints.  But, no, complaints are often something

17 that regulators look at to help them form the scope of

18 the examination.

19          Now, in this case, the EOB issue, for example,

20 had been resolved before the examination was actually

21 started or, actually, the onsite part was, so -- or the

22 scope was developed.  So in this case, when the

23 Department goes back historically to find violations,

24 they were looking for things they knew were already

25 issues.
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 1          Sometimes you get indications from complaints

 2 for potential problems.  You don't actually know what

 3 it is, and you don't know whether the company has

 4 resolved it.  And in those situations, yeah, what you

 5 find in those complaints may very well guide the scope

 6 of the exam.

 7      Q.  In fact, going back and looking, among other

 8 things, at the complaints that have come into the

 9 Department about an insurer is standard practice when

10 you are scoping a targeted market conduct exam; isn't

11 it?

12      A.  No, I wouldn't say that going back and looking

13 at complaints is standard practice to determine the

14 scope.

15          What normally happens is complaints come into

16 the Department from consumers or others.  And the

17 nature of those can trigger an additional level of

18 review, or the volume could be such that it triggers a

19 review.

20      MR. STRUMWASSER:  This is a good place for a break

21 if you want it right now, your Honor.

22      THE COURT:  Okay.

23          (Recess taken from 10:33 to 10:56)

24      THE COURT:  All right.  Go back on the record.

25      MR. STRUMWASSER:  Thank you, your Honor.
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 1      Q.  Ms. Stead, would you take a look at your first

 2 set of slides, 5708, Slide 13, please.

 3          This slide contains a chart that purports to

 4 compare the Blue Shield and PacifiCare matters and the

 5 penalty in the Blue Shield case to Mr. Cignarale's

 6 recommendation here, correct?

 7      A.  Yes.

 8      Q.  And based on your comparison, you have

 9 concluded that there were similar issues between the

10 two companies, except that Blue Shield had the

11 rescission issues, correct?

12      A.  Yes.  The point of this was to show that there

13 are some similarities.  For example, both companies had

14 late payment allegations.  And there are other similar

15 types of violations alleged against both companies.

16      Q.  And you testified that, based on this

17 comparison, there was no rational explanation for the

18 disparity between the Blue Shield penalty and the

19 proposed penalty of Mr. Cignarale, 325 million,

20 correct?

21      A.  Yes.  What I'm trying to explain, that the

22 violations are similar in nature but for rescission,

23 which only Blue Shield had.  There's also the recovery

24 amounts are vastly different.  In some of the cases,

25 Blue Shield's performance was worse.  And then, given
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 1 all of that, the disparity between the two penalties is

 2 what I'm trying to point out here.

 3      Q.  And in fact, given this disparity, you believe

 4 there was no rational explanation for the disparity

 5 between the two and the different treatments, correct?

 6 That's the phrase you used "rational explanation,"

 7 correct?

 8      A.  I don't recall if that's the phrase I used.

 9      Q.  Let me see if I can refresh your recollection.

10 On February 28, Page 24236.

11                         Question:  "Now, focusing,

12                    then, on that penalty number,

13                    zero for Blue Shield and the

14                    recommended penalty here of

15                    325 million, in your opinion is

16                    there any rational explanation

17                    for the disparity between those

18                    two numbers?"

19                         Answer:  "No."

20          Do you recall giving that testimony?

21      A.  Yes, generally.  I don't have it in front of

22 me, but I would agree with it.

23      Q.  Okay.  And this disparity, you contend,

24 suggests arbitrary behavior by the Department, correct?

25      A.  I believe what I've said is that the creation
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 1 of this penalty, the new methodology, the fact that it

 2 is in no way related to or proportionate with anything

 3 that the Department has done and given the allegations

 4 in the case and some other things that happened in this

 5 case, that it does suggest the arbitrariness,

 6 particularly because it was made up just for this

 7 company.  The methodology was just created for this

 8 company.

 9      Q.  And it suggests to you arbitrary behavior by

10 the Department in this case, correct?

11      A.  Yes, the creation of a new methodology to

12 establish the amount of a penalty just for one company

13 in one case does suggest a level of arbitrariness to

14 me.

15      Q.  That's not my question.  My question is

16 whether this slide, Slide 13, indicates arbitrary

17 behavior by the Department in this case in your

18 opinion.

19      A.  Yes, the penalty itself in the circumstances

20 of this case and the way it was created suggests a

21 level of arbitrariness.

22          This was simply an example to show that there

23 are other cases out there in which similar types of

24 violations have been alleged, including worse

25 violations, in my opinion, like rescission, and yet the
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 1 Department in that case imposed no penalty, not even a

 2 nominal penalty.  No penalty.

 3      Q.  Ms. Stead, does the information on Slide 13 in

 4 your opinion indicate arbitrary behavior by the

 5 Department in this case?

 6      THE COURT:  I thought she said "yes."

 7      MR. VELKEI:  That's what I understood.

 8      THE COURT:  Did I miss it?

 9      THE WITNESS:  Yes, it is an indication.  But there

10 are other things in this case as well that led me to my

11 conclusion.

12      MR. STRUMWASSER:  Q.   Now, Slide 13 you've got 10

13 rows, I believe.  And you've selected certain

14 attributes of each of the two cases to compare,

15 correct?

16      A.  Yes.

17      Q.  And for some attributes, you give actual

18 numbers.  And for some you just say "yes" and "no,"

19 correct?

20      THE COURT:  One says "not reported" and "zero."

21      MR. STRUMWASSER:  I'll take zero as a number, but

22 that's right, your Honor.  One of them says "not

23 reported."

24      Q.  But in particular there are places here where

25 you have chosen a yes and a no rather than to put in a
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 1 number, correct?

 2      A.  Yes.  It was to show the similarities in the

 3 nature of the violations alleged.

 4      Q.  So for late pays, you've just responded "yes,"

 5 correct, for both companies?

 6      A.  Yes.  Again, I was trying to show that late

 7 pays were at issue in both cases.

 8      Q.  But for failures to respond to CDI inquiry

 9 within 21 days, you actually give the numbers, correct?

10      A.  Yes, and that's in part in response to

11 Mr. Cignarale's testimony about the number of cases in

12 which PacifiCare allegedly failed to respond on time.

13 And he made some statement about how high that number

14 was.

15          And yet, in the Blue Shield case, it was

16 reported being significantly higher.

17      Q.  So let's start with the first row.  You

18 purport to compare the Section 790.03 violations per

19 sample claim file, correct?

20      A.  Yes.

21      Q.  For that calculation, you're using the number

22 of cited violations in each 790.03 market conduct exam

23 report, correct?

24      A.  Yes.  These numbers came from the reports.

25      MR. STRUMWASSER:  I'm going to distribute a copy
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 1 of 5418 in evidence, the Blue Shield market conduct

 2 exam reports.

 3      THE WITNESS:  I haven't read the whole thing.  I

 4 assume you're going point me to parts of it?

 5      MR. STRUMWASSER:  Q.   Well, for starters, I'd

 6 like you to show us where in Exhibit 5418 you got the

 7 1.81 violations per sample file indicated in Slide 13.

 8      A.  I don't recall.  I think we had to -- I had to

 9 add the files and the violations and do the math.

10      Q.  Turn to Page 5 in the report.  If I divide 519

11 citations, the bottom number on the right, by 286

12 reviewed files, I get 1.81.  Is that the basis for this

13 number, if you know?

14      A.  As I said, I believe we have to do the math.

15 So if that's the right number, yes.

16      Q.  Now, this is only for the Blue Shield initial

17 review, correct?  That's what the title of this table

18 shows, correct?

19      A.  Yes, that's what it says.

20      Q.  So let's turn the page to 6.  We have

21 "Targeted Review," correct?

22      A.  Yes.

23      Q.  And these numbers also reflect the results of

24 a sample review of Blue Shield's claim file, correct?

25      A.  Yes.  This targeted review is the part where
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 1 the Department reports the files reviewed and citations

 2 noted for rescissions and cancellations separate from

 3 the other claims issues.

 4      Q.  Let's take a look at the right-hand column of

 5 Slide 13.  For PacifiCare, the Section 790.03

 6 violations per sample file number under "PacifiCare"

 7 column relied solely on the PacifiCare market conduct

 8 exam report, correct?

 9      A.  Yes.  My recollection is this information was

10 taken from the exam reports.

11      Q.  You are aware, are you not, that this

12 enforcement action includes violations other than those

13 uncovered in the market conduct exam?

14      THE COURT:  You mean this -- this hearing?

15      MR. STRUMWASSER:  Yes.

16      THE WITNESS:  Yes.  But I believe I testified in

17 my direct testimony that this was taken from the

18 examination reports.

19      MR. STRUMWASSER:  Q.  In fact, the original order

20 to show cause and accusation alleged violations other

21 than those found the market conduct exam, didn't it?

22      A.  Yes.  I believe there were allegations

23 resulting from complaints that were made in the order

24 to show cause.

25      Q.  And you have not taken into account the number
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 1 of violations that are currently being alleged against

 2 PacifiCare, correct?

 3      A.  No.  The point of this slide was simply to

 4 show two companies with similar types of violations at

 5 the end of examination and just to show, at a very high

 6 level, some of the similarities and some of the

 7 differences and then to show the enormous disparity

 8 between the penalties.

 9      Q.  The penalty that you are comparing for

10 PacifiCare is Mr. Cignarale's 325 million, correct?

11      A.  Yes, the one that the Department has

12 recommended in this case, correct.

13      Q.  And that was not based solely on the

14 violations found in the market conduct exam, was it?

15      A.  No, not entirely.  But, again, this was simply

16 to show what the Department has done in other cases

17 where violations are similar.

18      Q.  So can we agree, then, that the comparison of

19 the 1.81 and the point 27 is irrelevant to the compared

20 -- to Mr. Cignarale's recommended penalty of $325

21 million?

22      A.  Well, no, because I still think that many of

23 the violations alleged in this case are not violations

24 of 790.03 anyway.  And, again, this was simply to show

25 that, at the end of an examination with somewhat
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 1 similar violations, that the Department has treated

 2 this company very differently.

 3      MR. STRUMWASSER:  With the Court's permission I

 4 would like to start a comparison chart of our own here.

 5 And I believe we are on 1216; is that correct?

 6      THE COURT:  Sounds right.  Give me a minute.  I

 7 will tell you for sure.

 8          That is correct.

 9          (Department's Exhibit 1216 marked for

10           identification)

11      MR. STRUMWASSER:  Q.  So we have two columns, Blue

12 Shield and PacifiCare.  And let's compare the number of

13 violations charged in the two accusations.  And in Blue

14 Shield, it's a total of 575 violations, correct?

15      MR. VELKEI:  I think she needs to look at the OSC

16 to determine that.

17      MR. STRUMWASSER:  Sure.  Happy to do that.

18          So I've given the witness a copy of 5417, your

19 Honor.  And I'd be happy to direct her whenever she's

20 ready.

21      THE COURT:  Okay.

22      THE WITNESS:  Okay.

23      MR. STRUMWASSER:  Q.  Page 8, we have the factual

24 allegations, right?

25      A.  Yes.
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 1      Q.  And under that heading on Page 9,

 2 Paragraph 34, "Based on the combined examinations, the

 3 Department alleges that Blue Shield has engaged in the

 4 following 575 unfair or deceptive acts or practices in

 5 violation of California Insurance Code Section 790.03

 6 and/or the Fair Claims Settlement Practices regulations

 7 as more fully described in the market conduct report."

 8          Do you see that?

 9      A.  Yes.

10      Q.  So the Department in Blue Shield is charging

11 575 violations, right?

12      A.  Yes.

13      Q.  Now, at the time that Mr. Cignarale made his

14 recommendation with regard to the $325 million penalty,

15 if you turn to Page 173 of Mr. Cignarale's pre-filed

16 testimony, he did so on the basis of 994,176,

17 violations, correct?  Page 173.

18      A.  Yes.

19      Q.  You got it?

20      A.  Yes.

21      Q.  Now, the next row of your Slide 13 purports to

22 be a comparison of late pays, correct?

23      A.  Well, yes.  It's simply an indication that

24 late payment of claims was alleged to be at issue in

25 both cases.
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 1      Q.  There are actual numbers available for how

 2 many late pays were alleged for Blue Shield and for

 3 PacifiCare, are there not?

 4      A.  Yes.  And this actually would go to the point

 5 that I've made before, which is comparing these raw

 6 numbers is an unfair comparison when we know that, in

 7 the PacifiCare case, the Department has counted, for

 8 example, each and every form within a certain period as

 9 a separate violation.  And when they tested for late

10 payment, the Department tested the entire population

11 for the year as opposed to Blue Shield, where they

12 pulled samples.

13      Q.  I understand your point.  My point is simply

14 that you chose to put a yes on both rather than put in

15 the numbers, correct?

16      MR. VELKEI:  Asked and answered.

17      THE COURT:  Sustained.

18      MR. STRUMWASSER:  Q.  Let's put in the numbers.

19 For PacifiCare we have a number, again, off of 1184

20 Page 173 -- excuse me, Page 172, Line 28.  And it's

21 34,997.

22          So let's take a look now at the Blue Shield

23 market conduct exam.  And, as you know, these exams

24 come in two flavors, public and confidential.  And I

25 invite your attention to the second report, the
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 1 confidential report, Page 8, which contains a table of

 2 citations by line of business.

 3          And there's a fourth row that cites CIC

 4 Section 10123.13(a).  Do you see that?

 5      A.  Yes.

 6      Q.  Four citations, right?

 7      A.  Yes, although not certain from looking at this

 8 what part of 13(a) is being cited in this table.

 9      Q.  Okay.  Let's take a look back again at the

10 accusation, Exhibit 5417, at Page 13, Subparagraph (v),

11 "In four instances, Blue Shield failed to reimburse or

12 notify insureds that Blue Shield was contesting or

13 denying the claim within 30 working days."

14          Do you see that?

15      A.  Yes, I see that.  And I also see that the

16 company was cited for this issue in a previous exam.

17      Q.  Right, but those are not being charged.  The

18 previous violations are not being charged in this

19 accusation, are they?

20      A.  No, but that is one of the factors that the

21 Department should be considering in imposing penalties

22 is whether there has been a prior violation.

23      Q.  Late pay is a violation of 10123.13(a),

24 correct?

25      A.  Yes.
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 1      Q.  So would you agree that the number of late pay

 2 violations that Blue Shield was accused of was four?

 3      A.  Yes, it's four, but we don't know how that

 4 compares to the entire population of claims handled by

 5 the company.

 6          We do know that, in the PacifiCare, even

 7 though 34,000 seems like an awful lot of claims, it

 8 represents about 3 percent of the claims handled by the

 9 company in that period of time.

10      Q.  Ms. Stead, the next line of your chart is

11 failure to pay interest on late-paid claims, correct?

12      A.  Yes.

13      Q.  Again, you did not put any numbers in here,

14 did you?

15      A.  No.  And as I've said before, comparing the

16 raw number of violations is not only unfair, it's like

17 comparing apples to oranges.  That's why you look at

18 the entire population, or you look at the percentages

19 of compliance as opposed to the raw numbers.

20      Q.  What you did put in for Blue Shield was "Cited

21 for significant noncompliance in prior exam report,"

22 correct?

23      A.  Yes.

24      Q.  Take a look at 5418, the market conduct exam

25 for Blue Shield.  Let's go back to Page 8.  And we see
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 1 that there are seven violations of 10123.13(b), right?

 2      A.  I'm sorry.  It's the --

 3      Q.  Again the confidential, same page that we were

 4 looking at a moment ago, first row of the initial

 5 review.

 6      A.  (b), okay.

 7      Q.  Seven citations, right?

 8      A.  Yes.

 9      Q.  On Page 10, it says, "In seven instances, the

10 company failed to pay interest on an uncontested claim

11 after 30 working days."  Do you see that?

12      A.  Yes, I do.  But, again, that alone doesn't

13 indicate how well this company was complying or not

14 complying.  It doesn't show us the extent of the

15 noncompliance.  It just gives us a raw number.

16      Q.  You see that the market conduct exam says that

17 this is alleged to be violations of 10123.13(b), right,

18 paragraph numbered 1?

19      A.  Yes, it does.  But this is where we need to

20 look at the samples reviewed, too, and to look at the

21 rate of noncompliance.  And none of these sample sizes

22 appear to be more than 68 files.  And those were A and

23 H files, so probably weren't looking at interest

24 anyway.  So again, the number has to be put into

25 context.
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 1      Q.  Now back to the accusation, still on Page 13,

 2 Paragraph (t) as in Tom, "In seven instances, Blue

 3 Shield failed to pay interest on an uncontested claim

 4 after 30 working days."  Do you see that?

 5      A.  Yes, I see that and the fact that they were

 6 previously cited for the same violation, yes.

 7      Q.  Yes, exactly.  That same paragraph says, "Blue

 8 Shield was previously cited for a violation of this

 9 section in the Department's Market Conduct Examination

10 Report as of August 31, 2002," right?

11      A.  Yes.

12      Q.  Is that what you're relying on in your chart

13 when you say that Blue Shield was cited for significant

14 noncompliance in prior exam report -- prior report,

15 rather?

16      A.  I'd have to look at the report.  Seems to me

17 it was in the report as well.  But I would need to

18 look.

19      Q.  Okay.

20      A.  Well, if you look at Page 7, the Department

21 report's results of previous examinations, it says,

22 "Significant noncompliance issues identified both in

23 that examination report and this examination report

24 were failure to pay interest on an uncontested claim

25 after 30 working days and failure to reimburse claims
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 1 as soon as practical."

 2      Q.  Do you know how many citations there were in

 3 the 2002 report?

 4      A.  No.  But the significance to me and what

 5 should be significant to any regulator is that the

 6 company was cited previously and the same type of

 7 violation was found in a subsequent examination.

 8      Q.  Now, the passage you just read said that both

 9 the 2002 and the 2005 reports, each of those found

10 significant noncompliance with regard to the failure to

11 pay interest, correct?

12      A.  Yes.  The Department used the term

13 "significant noncompliance" both with respect to the

14 earlier report and with respect to this report.

15      Q.  Now, we know that, for this report, the

16 failure to pay interest on late claims involves seven

17 violations, correct?  That's what the Department found,

18 right?

19      MR. VELKEI:  I think it's actually 12, if you look

20 at the next categories.

21      MR. STRUMWASSER:  Yes.

22      Q.  It's actually failure to pay interest on

23 late-paid claims as opposed to reworks, right?

24          That's a good point.

25          Correct?  The Department found seven
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 1 violations of the failure to pay interest on late pays,

 2 correct?

 3      A.  Yes, that's the number of violations they

 4 cited in the report.  But --

 5      Q.  I'm sorry.

 6      A.  But, again, we need to look at the context and

 7 what the rate of compliance is if you're going to try

 8 and compare the two cases.  And the fact that the

 9 Department noted that the noncompliance of late pays

10 was significant noncompliance, not only in this case

11 but in a prior exam, makes the disparity between the

12 penalties even greater.

13      Q.  So the Department said that these seven

14 noncompliances represented a significant noncompliance,

15 correct?

16      A.  That's the term they used.

17      Q.  Do you disagree?

18      A.  Again, given the small sample sizes they were

19 pulling, it very well could have been.

20      Q.  But you don't know?

21      A.  No.  But the largest sample they appeared to

22 pull is 68 files.  So 7 would be a good 10 percent, so

23 that would be outside the error threshold and would be

24 a lot higher rate of noncompliance than the 3 percent

25 -- I'm sorry, late pays -- anyway, it would be outside
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 1 the 10 percent.

 2      Q.  10 percent or 7 percent?

 3      A.  If the largest sample was 68, seven violations

 4 in 68 files, it would be close to 10 percent.

 5      Q.  But you don't know the actual sample size, do

 6 you?

 7      A.  Yes and no.  We have the sample sizes listed

 8 in the report.  I don't have access to the work papers

 9 to know exactly which of those samples they tested for

10 interest or late pays.

11      Q.  I thought you said that those were -- the 68

12 was accident and health, which wouldn't be applicable?

13      A.  No, that was something earlier I said.

14      Q.  Now, do you have any information about whether

15 or not the interest was eventually paid?

16      A.  I'd have to look at the report.  I don't know.

17      Q.  Would you expect to see a notation in either

18 the accusation or market conduct exam report if the

19 company failed to remediate those seven claims?

20      A.  It's possible.  You may see it in the

21 company's response to the report.

22      Q.  And the company's response to the report would

23 typically say "we have remediated," right?

24      A.  That would depend on the company.

25      Q.  If the company responded saying "no, we're not
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 1 going to remediate" in response to these seven, you

 2 would expect to see that in the market conduct report,

 3 wouldn't you, in the final report?

 4      A.  Are you asking me whether it would be in the

 5 report if the regulator asked the company to pay the

 6 interest and the company declined?

 7      Q.  Or if the company simply did not assure the

 8 regulator that it was going to remediate.

 9      MR. VELKEI:  Objection, vague, your Honor.  I lost

10 that last train.

11      THE COURT:  Can you read it back?

12      MR. STRUMWASSER:  Let me do it.  May I?

13      THE COURT:  Yes, of course you can.

14      MR. STRUMWASSER:  Q.  First of all, you've

15 testified that in general, your experience, companies

16 attempt to comply and attempt to remediate, right?

17      A.  Yes, generally they do.

18      Q.  And so typically when a noncompliance is

19 identified in a market conduct exam, the company would

20 remediate, correct, in your experience?

21      A.  Yes, but that can occur in different ways.  It

22 can sometimes occur during an examination and it's just

23 taken care of then.

24          It can be something that the company agrees in

25 its response it will do going forward.  Or it could be
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 1 a little more formal, in the form of a corrective

 2 action plan.  So the form that that takes can vary.

 3      Q.  You would expect, would you not, that if there

 4 was a noncompliance that the company was not willing to

 5 address to the Department's satisfaction in the course

 6 of a market conduct exam, that would be noted in a

 7 market conduct report?

 8      A.  I'm really not sure what you're asking with

 9 that question.

10      THE COURT:  You have to rephrase.

11      MR. STRUMWASSER:  Q.   Would you not expect in the

12 course of a market conduct examination, if a

13 noncompliance is found and the company fails to

14 remediate the noncompliance to the satisfaction of the

15 Department, the Department would note that in its

16 report?

17      A.  Yes, if an examination -- if through an

18 examination the Department establishes noncompliance, I

19 would expect that to be noted in the report.

20      Q.  Ms. Stead, if in fact PacifiCare -- excuse me,

21 Blue Shield failed to pay interest on late pays in

22 seven sampled files, regardless of the number that was

23 sampled, and then paid the interest, remediated those

24 claims, would it be in your opinion a significant

25 noncompliance issue?
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 1      MR. VELKEI:  Irrelevant, your Honor.  The

 2 Department of Insurance has taken the position in the

 3 document that it's a significant noncompliance issue.

 4 I don't know how Ms. Stead, having just looked at the

 5 document, can offer an opinion that's different than

 6 that.

 7      THE COURT:  Could you read the question back.

 8          (Record read)

 9      THE COURT:  I'll allow it, but it's your opinion

10 on whether --

11          Assuming that they paid the interest.

12      MR. STRUMWASSER:  Right.

13      THE WITNESS:  I really have no way of telling you

14 whether that is, in itself, that number seven alone is

15 significant or not.  Whether the company pays the

16 interest or not is an issue that you consider, as a

17 regulator, in terms of penalty and cooperation and

18 those kinds of things.

19          But paying the interest after the fact, after

20 noncompliance has been discovered doesn't mean that

21 there wasn't noncompliance in the beginning.  My

22 impression from your question is you're asking me

23 whether whether they paid or not makes a difference as

24 to whether they were compliant or not.  And that

25 doesn't make a difference.
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 1      MR. STRUMWASSER:  Q.   Forgive me.  That wasn't

 2 the question.  The question is whether it makes a

 3 difference as to whether there was a significant

 4 noncompliance.

 5      A.  Again, I'm really not certain how you're using

 6 the term "significant" in that context, so I can't tell

 7 you that seven failures to pay interest is or is not --

 8 the compliance or the noncompliance is what it is.

 9          What the company does upon discovery of the

10 noncompliance is an important thing for regulators to

11 consider.  Did they pay it back?  Did they change their

12 procedures if they need to?  But that's separate from

13 the issue of compliance.

14      Q.  Ms. Stead, I'm using the word "significant" in

15 precisely the same way you did in Slide 13.  You say

16 that Blue Shield was cited for significant

17 noncompliance.

18          And I'm asking you now whether it would be

19 significant noncompliance if the company in fact paid

20 interest -- paid the interest with interest on the

21 interest for those seven claims.

22      MR. VELKEI:  Asked and answered, your Honor.  I'm

23 not sure we're going to get any farther on this.

24      THE COURT:  Did you understand that question any

25 better than the one before?
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 1      THE WITNESS:  No.

 2      THE COURT:  All right.  Move on.

 3      MR. STRUMWASSER:  Q.  Hypothetical question,

 4 Ms. Stead.  Department of Insurance does an exam.  It

 5 samples seven claims.  Are you with me?

 6      A.  Okay.

 7      Q.  All seven, there was a failure to pay

 8 interest.  When that is called to the company's

 9 attention, the company pays the interest on all seven

10 with interest on the interest.  You know what "interest

11 on the interest" means, right?

12      A.  No, not -- I'm not sure how you're using it.

13      Q.  All right.  Let's just say it pays the full

14 statutory interest due.  Are you with me?

15      A.  Okay.

16      Q.  Seven claims sampled, seven violations in

17 which there was no interest paid.  At the end of that,

18 it's called to the company's attention, and the company

19 eventually pays the interest on all seven claims.  Have

20 you got it?

21      A.  Okay.

22      Q.  Are those seven claims a significant

23 noncompliance issue?

24      A.  Again, I'm not sure how you're using the word

25 "significant."  When I used it in this slide, that was
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 1 from the Department's finding.

 2          Now, seven claims for a health insurer is

 3 likely not to be a representative sample.  The

 4 compliance or noncompliance is what it is.  When the

 5 company pays the interest upon discovery, that's

 6 usually a very positive thing for the company in terms

 7 of taking care of the problem.

 8          It doesn't mean that the seven claims were not

 9 not in compliance.  But as to whether it's significant,

10 I would need a lot more information about that context,

11 that examination, to be able to answer that.

12      Q.  Ms. Stead, Slide 13 says "cited for

13 significant noncompliance."  How did you understand the

14 word "significant"?  What did you understand the

15 definition of "significant" when you wrote those words?

16      A.  I didn't write those words.  I took those from

17 the Department's report.

18      Q.  So in fact, you don't know one way or the

19 other whether Blue Shield had been cited for any prior

20 violations that you would consider significant,

21 correct?

22      A.  That's a vague term.  Your -- answer --

23 correct, I don't know what those were.  But, on the

24 other hand, the Department has used the term

25 "significant."  So frankly, if they found significant
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 1 noncompliance in the first exam and they find the same

 2 noncompliance in the second exam, and they impose a

 3 penalty of zero, compared to what they're trying to ask

 4 for in this case, it's not a fair comparison.  And it

 5 again shows the disparity in the treatment for the

 6 companies.

 7      Q.  Back to Mr. Cignarale for the -- to complete

 8 this row.  The corresponding number for PLHIC under

 9 Mr. Cignarale's analysis is 5,195, correct?  That's on

10 Page 173 at the top.

11      A.  Yes, that's what's in his report.

12      Q.  The next row, "Errors inform EOBs," again,

13 this is another line for which you just say "yes" but

14 don't provide numbers, correct?

15      A.  Yes.

16      Q.  So for PacifiCare, we know that CDI has

17 alleged 336,267 such violations.  Correct?

18      A.  Yes, on the IMR issue.

19      Q.  And now let's take a look at 5418.  Turn to

20 Page 11 if you would, of the confidential report,

21 Paragraph No. 3.  You see that?

22      A.  Yes.

23      Q.  In five instances, the company failed to

24 provide to the insured the correct information

25 concerning the right of an insured to request an
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 1 independent medical review.  Do you see that?

 2      A.  Yes.

 3      Q.  And continuing, "In these five Individual

 4 Family Plan Product claims, letters and explanations of

 5 benefits referenced the Department of Managed Care

 6 rather than the Department of Insurance.  The

 7 Department alleges these acts are in violation of CIC

 8 10169(i).  Do you see that?

 9      A.  Yes, I do.  And this again illustrates what

10 I've been talking about in that they found five forms

11 in the samples they looked at.  And having the wrong

12 agency on there is going to be in the boilerplate

13 language.

14          So presumably every time the company used that

15 form, it would have been another violation.  And yet in

16 that case, at least based on the examination report,

17 the Department did not go back and count each and every

18 form during that window period that the company issued.

19          So, again, to compare the number of violations

20 and to justify -- try to justify the penalty that's

21 being recommended in this case on the pure number of

22 violations is simply an unfair and inappropriate

23 comparison.

24      Q.  So, Ms. Stead, sitting here today, you are

25 prepared to say that every EOB during the market
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 1 conduct period for Blue Shield was noncompliant with

 2 respect to the information about the IMR rights; is

 3 that correct?

 4      A.  No.  I don't have personal knowledge of that.

 5 But in my experience, that type of boilerplate language

 6 is generated every time that form is issued.  And it

 7 would be very likely that that same error would appear

 8 on each one.

 9          I may be wrong on that, but that is my

10 experience of how those forms work.  And my point is

11 that, when you're counting the violations, if you

12 really want to compare this case to Blue Shield and the

13 number of violations which the Department has done,

14 Mr. Cignarale has done that, to justify the penalty,

15 you just can't do that when you're not counting every

16 form that Blue Shield had from looking at them.

17      Q.  Mr. Stead, Blue Shield had both PPO and HMO

18 business, correct?

19      A.  I don't know, actually.

20      Q.  Let's assume for a moment that it did.  Then

21 it would have two different EOB forms, one for the PPO

22 business telling people they can get their IMR rights

23 through the Department of Insurance, and one for the

24 HMO business saying that the claimant can get his IMR

25 rights through the Department of Managed Healthcare,
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 1 correct?

 2      A.  Or it only used one form that had the

 3 Department of Managed Care, and they used it for PPO

 4 business, and it was wrong every time it was issued.  I

 5 don't know.

 6      Q.  You don't know, do you?

 7      A.  Nor did the Department.  The Department didn't

 8 ask that -- they didn't report that.  And all I'm

 9 saying is -- and I'm not faulting the Department for

10 not asking that question.  I'm just saying you can't

11 compare the number of violations if the methodology in

12 arriving at those numbers is different.

13      Q.  Ms. Stead, all five of these violations

14 involved a single insurance product, didn't they?

15      THE COURT:  I'm sorry.  All of the five -- what

16 are you talking about?

17      MR. STRUMWASSER:  The five EOB violations for Blue

18 Shield.  And I will now write that in here.

19      THE WITNESS:  According to the report, there were

20 five individual family plan products.

21      MR. STRUMWASSER:  Q.  Individual Family Plan --

22      A.  Product claims.  I don't know what an

23 Individual Family Plan is, if that's the type of

24 product or, more broadly, a type of plan.

25      Q.  Well, you do know that it's a type of product
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 1 because "Individual Family Plan" is capitalized,

 2 correct?

 3      A.  Yes, but I don't know if that's individual --

 4 I just don't know whether it's separate products or

 5 whether there are multiple products within that type of

 6 product.

 7      Q.  So the fact that there were five instances in

 8 which the EOB referred incorrectly to DMHC rather than

 9 to the Department of Insurance and all five of those

10 were referenced to a single product, does that not

11 suggest to you that the PPO EOB was not deficient but

12 rather the wrong form was sent to people in that plan?

13      A.  No, I don't think you can draw that conclusion

14 simply from that.

15      Q.  You just don't know one way or the other,

16 right?

17      MR. VELKEI:  Argumentative, your Honor.  I mean,

18 the Department can simply produce this information on

19 the push of a button.  We've been asking for this

20 information for quite some time.  It's just -- it's not

21 fair to be subjecting the witness to these kinds of

22 questions.

23      THE COURT:  You don't know?

24      THE WITNESS:  No, I don't know.  But the fact is

25 the form used with those claims allegedly had the wrong
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 1 information on it.  So according to the Department, it

 2 was a violation, regardless of whether it was the wrong

 3 form used for the wrong product or the form itself was

 4 deficient.

 5      MR. STRUMWASSER:  Q.  Just to tidy this up, on

 6 5417 the accusation for Blue Shield, Page 11

 7 Subparagraph (i) as in "India," we have the same

 8 number, five, correct?

 9      A.  Yes.

10      Q.  Now, you do know that, in addition to the EOB

11 violations, there are EOP violations alleged in this

12 case, correct?

13      A.  Yes.

14      Q.  For failure to give the claimant the

15 information about his or her right to have a claim

16 reviewed by the Department of Insurance, correct?

17      A.  Yes, if the claim is contested or denied.

18      Q.  You don't have those here on your chart, on

19 13, right?

20      A.  No.

21      Q.  So for PacifiCare, the EOP violations are

22 identified by Mr. Cignarale on Page 172.  And he

23 identifies 462,805, right?

24      A.  Yes, he does.

25      Q.  So far as you can tell from the accusation and
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 1 the market conduct review report, the number for

 2 PacifiCare -- excuse me -- the number for Blue Shield

 3 is zero, correct?

 4      A.  I don't recall.  But I'd be happy to read the

 5 writ again.

 6      MR. STRUMWASSER:  I will represent to you I don't

 7 know of any in there.  If you want to find some later,

 8 you can let us know.  Okay.

 9          How about a lunch?

10      THE COURT:  Okay.

11          (Whereupon, the luncheon recess was taken

12           at 11:53 a.m.)
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 1                     AFTERNOON SESSION

 2          (Whereupon, the appearance of all

 3           parties having been duly noted for

 4           the record, the proceedings

 5           resumed at 1:27 o'clock p.m.)

 6                           ---o0o---

 7      THE COURT:  Okay.  Go back on the record.

 8      MR. STRUMWASSER:  Q.  Ms. Stead, I'd like to pick

 9 it up where we left off on your Slide 13 and our

10 Exhibit 1216.

11          The next row in your slide is "Examination

12 amounts recovered."  And we have for CDI $156,455.06,

13 right?

14      A.  That's right.

15      Q.  And I propose to produce a somewhat different

16 row that would include those numbers and its amounts

17 that were known and quantifiable paid by insurer.

18          And you have -- and to do that, I'm going to

19 start another exhibit, your Honor, 1217.

20          (Department's Exhibit 1217 marked for

21           identification)

22      THE COURT:  What is it going to be?

23      MR. STRUMWASSER:  This is going to be PLHIC

24 amounts known and quantifiable paid by insurer.

25      MR. STRUMWASSER:  Q.  Now, your row on Slide 13
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 1 only includes the amounts that were paid through the

 2 market conduct exam, correct?

 3      A.  That -- yes.  That number represents the

 4 amount that the Department reported as recoveries in

 5 the respective examinations.

 6      Q.  You are aware, are you not, that additional

 7 amounts were recovered as a result of complaint

 8 investigations?

 9      A.  For which company?

10      Q.  For PacifiCare.

11      A.  I'm not sure if you mean individual complaints

12 or --

13      Q.  Let's walk through that.  You are aware that

14 CDI demanded that PLHIC reprocess claims that were

15 incorrectly denied based upon PLHIC's failure to

16 maintain COCC forms?

17      A.  I think that's -- yes, I think that's

18 something the company was doing.

19      Q.  At the request of the Department, right?

20      A.  I'm not sure.

21      Q.  Okay.  Well, let's just figure out what the

22 amount is.  We'll call it "PLHIC reprocesses due to

23 COCC not kept."

24          And I will represent to you that the figure

25 Mr. Cignarale relied on, which can be found on Page 20
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 1 of his pre-filed direct, is -- consists of two numbers,

 2 864,683 -- I'm sorry -- consists of 755,157.

 3          Now, in addition, CDI required claims to be

 4 reprocessed because of the incorrect preexisting

 5 exclusion period, right?

 6      A.  No.  My impression was the company was doing

 7 that on their own.

 8      Q.  Okay.  In any event, the company conducted two

 9 projects to make those additional payments.  Are you

10 aware of that?

11      A.  I don't recall whether there were two special

12 projects.  I know there was a specific project dealing

13 with the 12-month preexisting condition clause in the

14 one policy.  And I know that there's some other

15 individual claims that were reworked.  But whether it

16 was a separate project, I just don't recall.

17      Q.  The amounts in the record are $1,012,097.

18      MR. VELKEI:  And, your Honor, it's our view that

19 the Department is misstating the record in terms of the

20 total dollars for all the pre-ex issues are 765,000, as

21 far as I'm aware.  I don't think that the

22 representations -- I just want to make clear on the

23 record, we dispute the dollars the Department's putting

24 up on 1217.

25      THE COURT:  Okay.
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 1      MR. STRUMWASSER:  And we're relying on Exhibit 601

 2 for this.

 3      THE COURT:  Okay.

 4      MR. STRUMWASSER:  Q.  Now, you are aware that

 5 Mr. Cignarale took into account amounts that were

 6 underpaid to UCSF by PLHIC, correct?

 7      A.  I'm sorry.  Took into account?

 8      Q.  Mr. Cignarale took into account in his

 9 presentation, in the analysis that led to the

10 325 million, the information that PacifiCare had

11 underpaid UCSF, correct?

12      A.  Yes, that was in his report.

13      Q.  And there's a dispute between PacifiCare and

14 us about what the relevant number would be because

15 there were some underpayments and overpayments.  And I

16 will simply represent to you that the underpayments

17 amounted to $324,322.  Okay?

18      MR. VELKEI:  Your Honor, again, we dispute this.

19 This is not relevant.  The Court made very clear, even

20 this morning, that those claims are not at issue in

21 this case.  It is now putting them back by way of the

22 purported dollars that were spent?

23      MR. STRUMWASSER:  They are, however, relevant to

24 her challenge to Mr. Cignarale's analysis.  That was in

25 his analysis.
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 1      MR. VELKEI:  No.  The witness is challenging the

 2 Department's contention that $325 million is an

 3 appropriate penalty.  Trying to back-door in claims

 4 that the Judge has said, very clearly reiterated are

 5 not at issue in this case is not appropriate.

 6      MR. STRUMWASSER:  Mr. Cignarale took into account

 7 the underpayments on pages --

 8      THE COURT:  Well, you're going to have to back

 9 that out.  So, no.  I agree.  Sustained.  I'm not going

10 to fine them for something that I'm not allowing in

11 here.

12      MR. STRUMWASSER:  I understand you're not going to

13 fine them.  The question is whether Mr. Cignarale's

14 recommendation had no rational basis and was arbitrary

15 and evidence of bias.  He had that information

16 available to him, and that is why this Slide 13 ends

17 with a recommended penalty by Mr. Cignarale that she is

18 accusing of being arbitrary and biased.  He had those

19 numbers in there an --

20      THE COURT:  All right.  For that limited purpose.

21      MR. STRUMWASSER:  Very good.

22      MR. VELKEI:  The problem, your Honor, is now we

23 have to challenge those numbers --

24      THE COURT:  No, you don't.  Just let it go.  For

25 that limited purpose, to compare one to the other, I'll
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 1 allow it.

 2      MR. VELKEI:  Thank you.

 3      MR. STRUMWASSER:  And the numbers for 2006, 2007,

 4 and 2008 up through March 14 of '08, sum to 224,322.

 5      Q.  And you are aware that Mr. Cignarale also took

 6 into account underpayments to UCLA, correct?

 7      A.  I need to look at his testimony.  I don't

 8 know.

 9      Q.  Take a look at Page 72 of his 1184.

10      A.  Okay.

11      Q.  So there you see the information, the

12 assumptions on which he based his opinion, right?

13      A.  Okay.

14      Q.  And then his opinion starts on 74, right?

15      A.  Yes, he starts discussing that on Page 74.

16      Q.  And you see on Page 72, Line 14,

17 underpayments, gross underpayments of 199,923, correct?

18      A.  Yes, that's what's written in the report.

19      Q.  Are you aware -- are you familiar, rather,

20 with the allegation that PacifiCare sent out untimely

21 and illegal overpayment demand letters to providers?

22      A.  Yes, I'm aware that there have been some

23 allegations to that effect.

24      Q.  And are you aware that PacifiCare witnesses

25 have testified that the amount at issue with those
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 1 overpayment demand letters was approximately a million

 2 dollars?

 3      MR. VELKEI:  Misstates the record.

 4      THE COURT:  I'll allow it.

 5      THE WITNESS:  No, I don't know the amount.  My

 6 understanding was they did not collect or pursue

 7 collection of that sum.

 8      MR. STRUMWASSER:  Q.  And the testimony was it was

 9 a little over a million dollars.  So we'll just go with

10 1 million for that.

11          Are you aware, Ms. Stead, that there are

12 allegations that PLHIC incorrectly paid 3,700 claims

13 that had to be reprocessed with an additional payment

14 of 200,000 to 250,000?

15      MR. VELKEI:  Misstates the record.

16      THE COURT:  So noted.

17      THE WITNESS:  No, I don't know the exact amount.

18 And I don't know from your question which claims you're

19 referring to.  I'm sorry.

20      MR. STRUMWASSER:  Q.  You don't specifically

21 recall a rework project involving 3700 claims that were

22 incorrectly paid?

23      A.  No, I do recall a rework project with

24 approximately that number.  I don't remember the dollar

25 amount.
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 1      Q.  I will represent to you that the testimony was

 2 that it was 200- to $250,000.  And we'll just use 200-,

 3 the lower number, for this purpose.

 4          Subject to check, would you accept my

 5 arithmetic that that sums to $3,401,499?

 6      A.  I'm sorry.  Do I --

 7      Q.  Subject to check, do you accept the 3,401,499

 8 is the sum of these numbers?

 9      A.  I would prefer to check it.  But for purpose

10 of the discussion, if you want to use that number, you

11 can use that.

12      Q.  Okay.  Then you have identified in Slide 13,

13 $1,035,962.37 of exam recovery amounts, right?

14      A.  Right.  That row in that slide merely reflects

15 the amount of recovery that the Department reported in

16 the respective examination reports.

17      Q.  So for a sum, we get -- my bad.  I took the

18 wrong number.  That was the Blue Shield number.

19          Let's do the PacifiCare number.

20          156,455.

21          Again, subject to check, $3,557,954, and I

22 propose to move that into this "Amounts known and

23 quantifiable paid by the insurer."  So for PLHIC it is

24 $3,557,954.

25          Now, for Blue Shield, we have the $1,035,962.
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 1 And I don't know of any other amounts that Blue

 2 Shield -- known and quantifiable amounts that Blue

 3 Shield had to pay.

 4          Do you know of any other amounts from

 5 compliance actions or any other Department action?

 6      MR. VELKEI:  Your Honor, this is misleading.  Each

 7 of the three -- Blue Shield, Blue Cross, and

 8 Health Net -- paid millions of dollars of known and

 9 quantifiable amounts in connection with the rescission.

10      THE COURT:  You can do redirect.

11      MR. VELKEI:  But this is information the

12 Department has.  Mr. Strumwasser knows exactly how many

13 millions in addition to the 1,035,000 Blue Shield paid

14 because he represents the Department.  He's asking Ms.

15 Stead, "Are you aware of any additional dollars?"

16 That's simply disingenuous, your Honor.

17      MR. STRUMWASSER:  I will accept that as an

18 objection as to ambiguity, and I will make it clear.

19 My whole point is not the amounts that were paid in

20 settlement.  The question is the justification for the

21 settlement and whether the Department was justified in

22 settling the case.  That's the theme of her topic.

23      THE COURT:  All right.

24      MR. STRUMWASSER:  Q.   So prior to the settlement

25 with the Department, are you aware of any other amounts
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 1 other than the amount shown on Slide 13 that Blue

 2 Shield had paid to providers or consumers as a result

 3 of enforcement action?

 4      MR. VELKEI:  Calls for speculation.  Department

 5 has this information.

 6      THE COURT:  If you know.

 7      THE WITNESS:  No, other than the rescission

 8 amounts, which would be paid by Blue Shield to resolve

 9 that case.  Some of that information in there that

10 you've listed for PacifiCare I presume is in their work

11 papers or other records of the Department.  So there

12 may be other such information with respect to Blue

13 Shield that I haven't been able to see.

14      MR. SPARER:  Q.  So far as you know, you do not --

15 I understand, again, the amounts that were paid for the

16 rescissions were paid pursuant to the settlement,

17 correct?

18      A.  I don't know.  I don't know whether they were

19 paid before the settlement or after the settlement.

20      Q.  On the basis of what we have available to us,

21 the amounts known and quantifiable paid by Blue Shield

22 were the number that you have here, which is 1,035,962.

23      MR. VELKEI:  Argumentative, misleading.  The

24 Department has exactly the numbers that Blue Shield

25 paid or didn't pay.  To suggest that this is the



25831

 1 information that we, the Department and respondent,

 2 have with regard to the additional dollars paid by Blue

 3 Shield is simply disingenuous, your Honor.

 4          This is information they know exactly how much

 5 money was paid.  Ms. Stead makes a point, in addition

 6 to rescission dollars -- we don't know whether those

 7 were paid before or after penalty was assessed.

 8          In addition, her point is there are a bunch of

 9 work papers that may show there were a bunch of

10 additional dollars on top of that because there was

11 just the rescission and claims handling issues.

12      THE COURT:  Your representation is that's the

13 number?

14      MR. STRUMWASSER:  My representation is all I know

15 is what was in the record and what was available to

16 Ms. Stead.  That's the basis of her opinions about this

17 settlement.

18          And that's what I'm attempting to probe here.

19 I don't know what is in the work papers.  I haven't

20 looked at them.  And I don't care because neither did

21 she.

22      MR. VELKEI:  She does care.  And we do care.  And

23 we've asked innumerable times for the information to

24 make this comparison.

25          And the Department has steadfastly refused to
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 1 produce it.  And then to suggest "all the information

 2 available to us" -- the royal "we" -- is simply the

 3 amounts reported in the MCE" is disingenuous,

 4 your Honor.

 5      THE COURT:  This is cross-examination of

 6 Ms. Stead.  She stated something in her papers.  He can

 7 ask about it.

 8          Is there a question pending?

 9      MR. STRUMWASSER:  I don't think so, actually.

10      THE COURT:  All right.  Go ahead.

11      MR. STRUMWASSER:  Q.  So the next row of Slide 13

12 is "Rescissions."  How many rescissions -- how many

13 rescission violations were charged in the Blue Shield

14 action?

15      A.  I don't recall.  It should be in the report or

16 the settlement document.

17      Q.  And the number for PLHIC is zero, correct?

18      A.  Yes, for rescissions.

19      Q.  So we're going to put in a question mark for

20 the Blue Shield number and a zero for PLHIC for

21 rescissions.

22          And now the next row is dollars paid in

23 rescission.  I guess that's dollars paid in

24 rescissions.  What does that mean "dollars paid in

25 rescissions"?
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 1      A.  That was simply to show the amounts paid as a

 2 result of alleged improper rescissions.  And in the

 3 Blue Shield case, the amount was not reported.

 4      Q.  So the amount paid in Blue Shield is a

 5 question mark.  We just don't know.  And in PacifiCare,

 6 it's a zero, correct?

 7      A.  Yes, but on the number of rescissions, it's in

 8 the report.  So we've gone through and found the other

 9 violations for Blue Shield, so it seems to me, we

10 should --

11      MR. STRUMWASSER:  Sure.  By all means, go ahead.

12      MR. VELKEI:  To be precise, your Honor, the number

13 is reported in the press release by the Commissioner

14 that is an exhibit in this case.

15      MR. STRUMWASSER:  So is the report.  She thinks

16 she can find it in the report.  She's entitled to do

17 that.

18      MR. VELKEI:  I'm just stating in the record where

19 the total number is reflected.  So I'll look for that

20 while Ms. Stead looks at the report.

21      MR. STRUMWASSER:  And we'll call you as a witness.

22      THE COURT:  Oh, gentlemen, please.

23          By the way, as I was leaving, I believe they

24 asked if we would be finished early.  Is that possible?

25      MR. STRUMWASSER:  I expect to be done by Thursday,
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 1 but I don't know what kind of redirect they have.

 2      MR. VELKEI:  We'll try to keep it short.

 3      MR. STRUMWASSER:  May I?

 4      MR. VELKEI:  Your Honor, the record reflects that

 5 there were 678 cases of illegal rescissions reported by

 6 the Department against Blue Shield.

 7      MR. STRUMWASSER:  First of all, he wasn't the

 8 questioner -- the witness.  But let me try to be

 9 helpful here.

10      Q.  I don't think the number you're looking for is

11 there.  I think you can find the number of cases in

12 which coverage was reinstated, but I don't know if you

13 can find the number of illegal rescissions.  Do you?

14      MR. VELKEI:  No.  The Department of Insurance

15 issued a press release that says the number of illegal

16 rescissions.  I mean.

17      THE COURT:  What --

18      MR. VELKEI:  Let me find it, your Honor.  Give me

19 one second.

20      THE COURT:  What's the number of the exhibit?

21      MR. VELKEI:  I believe it's 5633.  Yes, "Insurance

22 Commissioner Steve Poizner announced today that

23 California Department of Insurance has reached an

24 agreement with Blue Shield of California to offer new

25 health insurance to 678 consumers whose policies were
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 1 rescinded" -- goes on to describe these as illegal

 2 rescissions.

 3      THE COURT:  Okay.

 4      MR. STRUMWASSER:  I'm happy to take that number.

 5 That is the number whose policies were reinstated.

 6      MR. VELKEI:  No.  Says, "I had two goals in the

 7 settlement: Make whole the nearly 700 people who had

 8 their health insurance terminated and put an end to the

 9 rescission practices that were hurting consumers."

10      THE COURT:  Let's accept that number.

11      MR. STRUMWASSER:  673?

12      MR. VELKEI:  678 consumers that had illegally

13 rescinded policies.

14      MR. GEE:  Doesn't say anything about "illegal."

15      MR. STRUMWASSER:  That doesn't say that they --

16      MR. VELKEI:  I think it does.  Do you want me to

17 pull it out again?

18      THE COURT:  56 --

19      MR. VELKEI:  -- 33, your Honor.

20      THE COURT:  Okay.

21      MR. STRUMWASSER:  Q.  So what that says is that's

22 the number of rescissions that were reinstated without

23 requiring the --

24      THE COURT:  Doesn't say that.  It says, "offer new

25 health insurance to 678 consumers whose policies were
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 1 rescinded between January 1st and May 31st."

 2      MR. VELKEI:  And it describes these as improper

 3 rescissions down below, your Honor, "to end the

 4 practice of improper rescissions."

 5      THE COURT:  You're going use that number, right?

 6      MR. STRUMWASSER:  Yes.  I'm going to use that

 7 number.

 8      THE COURT:  678.

 9      MR. STRUMWASSER:  And I'm going to say

10 "Rescissions" --

11      MR. VELKEI:  Call it "improper rescissions."

12 That's the Commissioner's term.

13      MR. STRUMWASSER:  No.

14          Let's call it "Rescissions reinstated."

15      MR. VELKEI:  Your Honor, it says "improper

16 rescissions" --

17      THE COURT:  I don't care what he calls them.

18 There's 678 of them.

19      MR. VELKEI:  Okay.

20      MR. STRUMWASSER:  Q.  And, Ms. Stead, those were

21 rescissions that were reinstated without the -- without

22 any medical underwriting, correct?

23      A.  I -- I think so.  I'd have to look at the

24 terms of that.  But I know, in the other ones, they

25 were reinstating them without medical underwriting.
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 1 And I don't know why the Department would order

 2 reinstatement of the policy unless the termination was

 3 improper in the first place.

 4      Q.  To be precise, the Department didn't order

 5 that.  They settled under terms in which Blue Shield

 6 agreed to reinstate, right?

 7      A.  Yes, if you want to make the distinction that

 8 that was not an order by the Department but was an

 9 agreed settlement between the two, I agree with that.

10 At that point, though, the company is under an

11 obligation to comply with the terms of that settlement.

12      Q.  Then we have "Failures to respond to CDI in 21

13 days."  And you actually have given us numbers for

14 that.  And it's 175 and 30, right, for Blue Shield and

15 PacifiCare respectively?

16      A.  Yes.

17      MR. STRUMWASSER:  And I am now, your Honor, going

18 to continue 1216 on a second sheet.

19      THE COURT:  1216?

20      MR. STRUMWASSER:  1216.  17 we're done with.

21      THE COURT:  So it's two pages?

22      MR. STRUMWASSER:  Yes.

23      MR. VELKEI:  Your Honor, if I could just ask if we

24 can get photocopies by day's end of these exhibits,

25 just pdf'd to us, because obviously we don't have
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 1 copies.  Shouldn't be a problem, right?

 2      MR. STRUMWASSER:  How do we photocopy them?

 3      MR. VELKEI:  That's typically the practice is you

 4 photocopy them and give them a copy so we have

 5 something.

 6      MR. STRUMWASSER:  We normally just go to FedEx or

 7 Kinko's or something.

 8      MR. VELKEI:  If we could just get it by tomorrow

 9 morning, that would be great.

10      MR. STRUMWASSER:  That's fine, yes.

11      Then we have pre-ex violations.  And that's the

12 one where you had "yes" and "yes," correct?

13      A.  Yes, again, simply for the purpose of showing

14 that there were pre-ex issues in both cases.

15      Q.  And the number for -- we have the number for

16 PacifiCare, right?  It's 5314, right?

17      A.  No, I don't know that.

18      Q.  And we don't know what the number is for Blue

19 Shield, right?

20      A.  Well, there would be a -- no.  There would be

21 a number in the report, simply of the number within the

22 sample they alleged.

23      Q.  Do you know what that number is?

24      A.  No, not off the top of my head.  I'd have to

25 go back and look through the report.
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 1      Q.  We can put a question mark here, or we can

 2 give you time to go look for it.  What would you

 3 prefer?

 4      MR. VELKEI:  I'd take the question mark.

 5      THE WITNESS:  Question mark.

 6      MR. STRUMWASSER:  Your counsel's preference is a

 7 question mark.  We'll go with a question mark.

 8      Q.  Let's add another row.  And this row is going

 9 to be "Maximum potential penalty."  And "maximum" would

10 assume that everything's found to be a violation,

11 everything's found to be willful, everything's found to

12 be either intentional or general business practice.

13          So for Blue Shield, the maximum would be

14 $10,000 for each of 575 violations, right?

15      A.  I mean, no.  Again, you've got to make sure

16 that they're all subject to that penalty statute.

17 That's not -- I don't think you can just count the

18 number of violations.  That top row that you have

19 includes a number of different violations, types of

20 violations.  So you're implicating different statutes.

21          I can't answer that -- agree with that just

22 based on that information.

23      Q.  The Department has charged these as 790.03

24 violations, correct, these 575?

25      A.  I need to look.  I don't remember.
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 1      THE COURT:  It's in Exhibit 5417.

 2      MR. STRUMWASSER:  Q.  Page 22, Paragraph 43.

 3      THE WITNESS:  Can I have the question read back,

 4 please?

 5      THE COURT:  Sure.

 6          (Record read)

 7      THE WITNESS:  Yes, they appear to have done that

 8 in that paragraph.

 9      MR. STRUMWASSER:  Q.   And in that paragraph, they

10 also obligingly tell us that best case for the

11 prosecution, if they're all found to be willful, the

12 Department would be asking for $5.75 million dollars,

13 correct?

14      A.  Yes, that's the number that's alleged in this

15 pleading.

16      Q.  For PLHIC, when Mr. Cignarale filed his

17 penalty recommendation, he was dealing with what we've

18 already agreed, 994,176 violations, correct?

19      A.  Yes, that's the number he used.  But you know,

20 we're going through this and, despite the allegations

21 in this order to show cause for Blue Shield, at the end

22 of the day, there was no penalty imposed.

23      Q.  Yes, the answer is 994,176 was Mr. Cignarale's

24 number of violations.  And would you agree that,

25 subject to round off, the maximum violation the
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 1 Department could get for 994,176 of these violations

 2 under 790.03, and 790.035 is 9.94 billion?

 3      A.  No.  If you're asking me if that's the maximum

 4 number the Department could get for the violations

 5 listed there for PacifiCare, no, I don't know where

 6 you're getting that number.

 7      Q.  You don't know where I'm getting it?

 8      A.  No.

 9      Q.  Are you able to agree that 994,000 violations

10 multiplied by 10,000 per violation would be

11 9.94 billion?

12      A.  I agree with the math.  I don't agree that's

13 the penalty for those violations.  I don't agree that's

14 the number of violations.  I don't agree that all of

15 those should be counted as separate violations.

16      Q.  Okay.  I understand that.  But if one were

17 to -- let me give you a break on this maximum potential

18 penalty at $10,000 per charged violation.  That would

19 be $9.94 billion, right?

20      MR. VELKEI:  Asked and answered.

21      THE COURT:  Sustained.

22      MR. STRUMWASSER:  Yes, you did agree.

23      MR. VELKEI:  She didn't say 9.9 billion.  She

24 didn't say that.

25      THE COURT:  She did.  She said that's the math.
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 1 That's the math.  I saw that somewhere in a headline.

 2      MR. VELKEI:  Yes, we did too.

 3      MR. STRUMWASSER:  Q.  Now, you have a row on

 4 Slide 13 in which you put "Penalty zero dollars" for

 5 Blue Shield, right?

 6      A.  Yes, I believe that's what the Department

 7 settled for in that case.

 8      Q.  And recommended penalty for PacifiCare of

 9 325 million, right?

10      A.  Yes, based on Mr. Cignarale's testimony

11 recommendation, that's where that number came from.

12      Q.  When you're using "penalty" in the context of

13 Blue Shield case, you're limiting yourself to the

14 financial penalty that the insurer would pay the state,

15 correct?

16      A.  Yes.  If you're talking about the last line in

17 the chart, you're talking about the monetary penalty

18 that the Department imposed on Blue Shield, which was

19 zero, and the proposed monetary penalty that is being

20 recommended in this case.

21      Q.  And Ms. Stead, you are not including the

22 restitution that Blue Shield agreed to make in that

23 case, are you?

24      A.  If you're asking whether I'm including it in

25 the amount of the penalty, no.  I just explained I was
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 1 looking only -- I was concerned with only the monetary

 2 penalties imposed by the Department in the Blue Shield

 3 case, which was nothing compared to the monetary

 4 penalty that's recommended in this case.

 5      Q.  As a result of the negotiated settlement with

 6 Blue Shield, the company agreed to offer insurance

 7 coverage to former insureds whose policies had been

 8 previously rescinded; isn't that right?

 9      A.  Yes.

10      Q.  And that agreement precluded Blue Shield from

11 conducting any medical underwriting, didn't it?

12      A.  I would like to look at the settlement

13 agreement.

14      MR. STRUMWASSER:  Giving the witness a copy of

15 5419 in evidence, your Honor -- or is it in evidence?

16      THE COURT:  I don't remember.  5419.

17      MR. STRUMWASSER:  I think it's official notice, if

18 I'm not mistaken.

19      THE COURT:  Official notice.

20      THE WITNESS:  Yes, the coverage was to be

21 reinstated without medical underwriting.

22      MR. STRUMWASSER:  Q.   And that's Page 5,

23 Paragraph 14, right?

24      A.  Yes.

25      Q.  And Blue Shield agreed to reinstate coverage
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 1 and to waive exclusions for pre-existing conditions,

 2 correct?

 3      A.  Yes, which would make sense, since the

 4 rescission itself was improper.  So if they had had

 5 continuous coverage, more than likely it wouldn't be a

 6 preexisting exclusion if they had not been improperly

 7 rescinded.

 8      Q.  It is possible, even if, on the information

 9 that the company Blue Shield had at the time, the

10 rescissions were improper, it is possible that there

11 would have been grounds for excluding some of these

12 people's coverage for preexisting conditions that did

13 in fact exist, correct?

14      A.  I'm sorry.  I don't understand the question.

15 Maybe I just got lost in the middle of it.

16      Q.  Sure, my fault.  You have an insured who

17 submits a claim for arthritis.  And the company asserts

18 that that was a preexisting condition that was not --

19 that was concealed from it during the application

20 process.  Are you with me so far?

21      A.  Yes.

22      Q.  And so it now rescinds the policy, right?

23      A.  Okay.

24      Q.  And the company, pursuant to this settlement,

25 agrees to withdraw that rescission and to reinstate



25845

 1 coverage, correct?

 2      A.  Yes.  Although, just -- technically, I'm not

 3 sure they're reinstating coverage, but they're

 4 certainly making a new offer of coverage, which is what

 5 the agreement talks about.

 6      Q.  Now the same arthritic patient submits a new

 7 claim because the poor person has had a heart attack.

 8 And it is possible that this person had a history of

 9 cardiac conditions such that, if the company had that

10 information and were able to underwrite it, it might

11 have excluded cardiac conditions, right?

12      MR. VELKEI:  Calls for speculation.

13      THE COURT:  Sustained.  That is really

14 speculative.  Move on.

15      MR. STRUMWASSER:  Q.  Ms. Stead, have you made any

16 attempt to quantify the value of the reinstatement and

17 the waiver of pre-ex conditions in medical

18 underwriting?

19      A.  If you're asking about Blue Shield, no, that

20 information wasn't reported.

21          It was reported by the Department in the press

22 releases dealing with some of the other rescission

23 cases.  And my recollection, it was in the millions,

24 like 14 million, 22 million in some of the other cases.

25          So, no, I don't know the number for Blue
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 1 Shield because for some reason that wasn't reported.

 2      Q.  Those are necessarily estimates, right?

 3      A.  I don't know where the Department got that

 4 number from.

 5      Q.  Well, but you know the nature of the quantity

 6 that's being represented.  The value of reinstating an

 7 insurance policy in advance is necessarily an estimate.

 8 It will depend on claims that are presented, right?

 9      A.  I would like to presume that the Department

10 got that number from the companies.  I don't know that.

11      Q.  But even the company doesn't know what claims

12 are going to be presented, do they?

13      MR. VELKEI:  Objection, relevance.

14      THE COURT:  Overruled.

15          It's an estimate, right?

16      MR. STRUMWASSER:  Right.

17      THE WITNESS:  Correct.  It's an estimate, and it

18 would be reasonable to expect that the companies had

19 done some up-front work to estimate what the exposure

20 might be by entering into this settlement.

21      MR. STRUMWASSER:  Q.   As a part of the Blue

22 Shield estimate, Blue Shield also agreed to reimburse

23 former insureds for medical expenses incurred during

24 the period after the rescission took place, correct?

25      A.  Yes.
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 1      Q.  That was on Page 7, Paragraph 16, correct?

 2      A.  Yes, to either reimburse them or to hold them

 3 harmless for certain medical expenses.

 4      Q.  So the amount of financial penalty paid

 5 specifically by Blue Shield to the State was zero,

 6 correct?

 7      A.  Correct.  No monetary penalty was imposed by

 8 the regulator against Blue Shield in this case.

 9      Q.  But the cost of the settlement to Blue Shield,

10 while unknown to you with precision, was substantial,

11 wasn't it?

12      A.  I don't know for sure.  I would assume that it

13 was, which -- which goes to the extent of the harm in

14 the Blue Shield case.  So if you're telling me that the

15 amounts that Blue Shield had to pay to reinstate

16 coverage because they had to waive underwriting

17 requirement and reimburse claims -- if you're telling

18 me that's a significant amount, that doesn't surprise

19 me.

20          And that goes, my opinion, to the harm

21 generated by the Blue Shield case with respect to

22 rescissions and the other rescission cases.

23      Q.  So far as you're aware, that is a remedy that

24 the Department obtained in the Blue Shield case that

25 would not have been available to it in a litigation
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 1 setting, correct, in a litigated outcome, correct?

 2      MR. VELKEI:  Objection, vague as to "litigated

 3 outcome."

 4      THE COURT:  Overruled.

 5      THE WITNESS:  I don't know.  I'd have to research

 6 that to see what the outcome would be.

 7      MR. STRUMWASSER:  Q.   So you're not sure, sitting

 8 here today, whether or not the Department can order

 9 restitution in a contested decision?

10      A.  No, and whether they could or not would

11 probably depend on the statutes under which the

12 allegations are brought.

13      Q.  Now, looking at the Chart 1216 that we have

14 been discussing -- and to look at that one has to flip

15 it a bit.

16          Looking at all of the rows here -- and I'll be

17 glad to flip it back and forth as you see fit -- is it

18 still your testimony, Ms. Stead, that there is no

19 rational explanation for the disparity between the

20 penalty in Blue Shield and Mr. Cignarale's recommended

21 penalty for PLHIC?

22      A.  Yes.  The -- you know, the numbers you have

23 there in the column under "Blue Shield," if you look at

24 the exam report, the Department sampled files.

25          So what you've got there, you know "Late
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 1 pays, 4," that's four out of the sample.  If you look

 2 at the size of the samples, the largest one is 68.  And

 3 I don't know if that's the one that was used for late

 4 pays or not.

 5          So one of the reasons -- you sample -- in

 6 market conduct examinations, you sample files because

 7 you can't usually look at every single claim.  So you

 8 sample.  And you sample for the purpose of determining

 9 overall what the company's practices are, what the

10 compliance rate would be.

11          So the late pay is a perfect example.  We know

12 that that 43,000-some alleged late pays for PacifiCare

13 represents about 3 percent of the claims paid during

14 the examination period.

15          What we don't know for Blue Shield is what

16 that "4" represents.  We don't know whether that's the

17 compliance rate of 97 percent or 87 percent.  We just

18 don't know.

19          But when you settle, if you look at the Blue

20 Cross settlement, the Department is settling that

21 examination; so everything that was looked at during

22 that examination, that was considered as resolved in

23 that settlement.

24          So you can't compare the raw numbers, which is

25 why regulators sample, so they can compare rates of
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 1 compliance from company to company.  And that's what

 2 we're at a loss to do here when you're looking at Blue

 3 Shield-PacifiCare.

 4          And the point of the Slide 13 was simply to

 5 show that there's another case out there where some of

 6 the violations are very similar, almost the same, so

 7 that what was alleged in this case wasn't all that

 8 unusual.  And as far as the raw numbers being

 9 different, that goes back to the methodology.

10          So if you can look at rates of compliance for

11 Blue Shield and PacifiCare, it may be a more equitable

12 comparison of -- you know, the settlement with Blue

13 Shield, which resolved everything from that examination

14 and not just necessarily the individual violations that

15 are cited because the reason for sampling is to look at

16 overall performance.

17      Q.  Ms. Stead, are you aware of any evidence that

18 Blue Shield concealed information from the Department

19 of Insurance?

20      MR. VELKEI:  Calls for speculation, the Department

21 has refused to turn over information related to the

22 Blue Shield examination or other examinations that are

23 relevant and at issue in this case.

24      MR. STRUMWASSER:  The question is whether she's

25 aware.
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 1      MR. VELKEI:  She can't be aware if you won't turn

 2 over the information.

 3      THE COURT:  I'm going to sustain, it doesn't

 4 matter.

 5      MR. VELKEI:  Thank you, your Honor.

 6      MR. STRUMWASSER:  Q.  Ms. Stead, are you aware of

 7 any evidence that Blue Shield failed to fulfill

 8 commitments that its executives made to the

 9 Commissioner?

10      MR. VELKEI:  Calls for speculation.  The

11 Department has refused to turn over information related

12 to any of the other examinations.

13      THE COURT:  How is she supposed to know the answer

14 to that?

15      MR. STRUMWASSER:  Well, the commitments that

16 PacifiCare failed to fulfill were made to the

17 Commissioner in a public hearing.  There's nothing

18 secret about that.  Is she aware of any comparable

19 information with respect to Blue Shield?

20      THE COURT:  Sustained.

21      MR. VELKEI:  Thank you, your Honor.

22      MR. STRUMWASSER:  Q.  Ms. Stead, are you aware of

23 any evidence that Blue Shield failed to timely

24 implement remedial action after committing to the

25 Department that it would remedy those issues?
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 1      MR. VELKEI:  Same objection.  Calls for

 2 speculation.  The Department has refused to turn over

 3 relevant information on the relevant enforcement

 4 actions involving other health insurers.

 5      THE COURT:  Sustained.

 6      MR. STRUMWASSER:  Q.  Let's talk about the other

 7 enforcement actions you discuss on Page 12 of your

 8 testimony.

 9          When you talk about rescission, you're

10 referring to Anthem Blue Cross and Health Net in

11 addition to Blue Shield, right?

12      A.  I'm sorry.  Are you in the report?

13      Q.  Slide 12?

14      THE WITNESS:  May have that question read back?

15      THE COURT:  Yes.

16          (Record read)

17      THE WITNESS:  Yes.

18      MR. STRUMWASSER:  Q.  Then you also refer to

19 Allianz, right?

20      A.  Yes.

21      Q.  And Unum?

22      A.  Yes.

23      Q.  It's your opinion that the enforcement actions

24 taken against Blue Shield, Anthem, and Health Net for

25 allegedly improper rescission practices implicated far
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 1 greater harm than PacifiCare's noncompliance did,

 2 right?

 3      A.  Yes, I do.  I think the discussion we just had

 4 about the amount of restitution and the costs of the

 5 reinstating coverage without following underwriting

 6 guidelines in repaying all those claims goes to that.

 7      Q.  Then you go on to state on Page 12 of your

 8 report that, "Rescission can create a coverage lapse,

 9 subject the member to preexisting condition exclusions,

10 and make members liable for already paid claims,"

11 right?

12      A.  Yes.

13      Q.  Now, in general, when you conclude that the

14 harm in these other cases that you've cited on Page 12

15 of your testimony far exceeds the harm in this case,

16 you considered the nature of the allege violations and

17 the probable consequences of those violations, correct?

18      A.  Yes, I considered the nature of the

19 violations.  And if you mean by "consequences" the harm

20 to consumers, the answer is yes.

21      Q.  And the harm to consumers that you draw

22 conclusions about, those conclusions are based on the

23 nature of the violation and the kinds of harms that

24 category of violation can cause, correct?

25      A.  Yes, but also in these cases we have some
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 1 numbers of the restitution that was involved.  For

 2 example, Blue Cross, it was $14 million reported by the

 3 Department and $22 million for the Health Net

 4 rescissions.  So those numbers there are not simply an

 5 indication of potential harm, but that appears to be

 6 the Department or the company's estimate of what it was

 7 going to cost them to remediate the harm they caused by

 8 improperly rescinding policies.

 9      Q.  On Paragraph 3 on Page 12 of your report,

10 second sentence, "According to the Commissioner,

11 Allianz Life Insurance Company of North America caused

12 significant monetary harm to a vulnerable population."

13 Do you see that?

14      A.  Yes.

15      Q.  I take it from the fact that you are citing it

16 that you agree with the Commissioner in that respect?

17      MR. VELKEI:  Vague, as to what respect.

18      THE COURT:  That misled elderly -- I'll allow it.

19      MR. VELKEI:  Okay.

20      THE WITNESS:  Yes, I do agree that improper

21 annuity sales to senior citizens can cause significant

22 harm.  This was simply a statement he made.

23          But I agree that that -- there can be a great

24 deal of harm in those cases, and I've seen it.

25      MR. STRUMWASSER:  Q.   Now, in the Allianz case,
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 1 all of the harm involved purely money harm, right?

 2      A.  Yes.  It would be the money that was tied up

 3 in annuity.  It could be the loss -- the surrender

 4 charges you pay when you switch from one annuity to

 5 another.  It could be future monetary harm if you have

 6 additional surrender charges in the future.  I suppose

 7 it could go into other things if you tied up a senior

 8 citizen's retirement money and they're left without

 9 income because they can't take it out of the annuity on

10 a regular basis and they suffer some other type of harm

11 because they don't have money.

12          I suppose there could be other things, but in

13 general, yes, it's monetary.

14      Q.  In your opinion, are consequential harms from

15 not being able to get at money -- like going without

16 food or going without medical care -- is that

17 cognizable under the Fair Claims Practices Act

18 regulations?

19      A.  No.  I'm going to say no.  It's something

20 that, in extreme cases, may be considered.  But as I

21 said before, the types of harm generally considered by

22 regulators in imposing penalty would be monetary harm

23 for the loss of benefits, insurance benefits, not

24 having coverage when you thought you bought it.

25      Q.  Back on Page 12, of your report, Paragraph 4,
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 1 you address the three Unum companies, and you

 2 characterized that harm as severe, correct?

 3      A.  Yes.  I do believe that not paying disability

 4 benefits if the person's entitled to them -- in other

 5 words, not providing the benefits under the policy that

 6 they bought or paying those benefits off -- would cause

 7 severe harm to a person who is disabled.

 8      Q.  It is your conclusion that the impact and

 9 lasting effect of a denial of disability income

10 benefits far exceeds whatever harm may have resulted

11 from any conduct at issue in this case; that's your

12 testimony, right?

13      A.  Yes.

14      Q.  I have a hypothetical for you -- actually two.

15          First hypothetical, insured is disabled for a

16 few months and loses $8,000 in income because he or she

17 can't work.  The disability policy would have

18 compensated 50 percent of the lost income or $4,000.

19 And the claim is improperly denied.  Do you have that?

20      A.  Yes.

21      Q.  Second hypothetical, an insured is treated for

22 a serious illness and the medical bill comes to

23 $10,000.  The claim is improperly denied by the health

24 insurer, and the provider bills the insured.  The

25 insured has to incur credit card debt of $10,000 to pay
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 1 the bills.  Do you have that in mind?

 2      A.  Yes.

 3      Q.  Is it your opinion that the harm in the first

 4 hypothetical far exceeds the harm in the second?

 5      A.  Based simply on those facts, no, not

 6 necessarily.  If that $8,000 or that $4,000 benefit,

 7 disability income, is the total amount of the loss,

 8 both cases you have a denial of benefits.  So I think

 9 that's what I talked about before when we talked about

10 monetary harm is the dollar amount, the actual monetary

11 loss, the loss of insurance benefits.

12          I didn't see that happening in this case.  But

13 apparently it did happen in the Unum case.

14      Q.  So one cannot say categorically that denial of

15 disability benefits is necessarily more severe than

16 denial of medical benefits, can they?

17      A.  No.  I -- not necessarily -- not

18 categorically, no.  When you're talking about denial of

19 benefits for disabled person or for critically ill

20 person, it could be very similar.  I didn't see that

21 kind of denial of benefits or denial of care in this

22 case.

23          But hypothetically, could it be that harmful?

24 Yeah.

25      Q.  Ms. Stead, did the harm in the Allianz case
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 1 exceed the harm in the Unum case?

 2      A.  If you're talking about simply dollars, some

 3 of the records I looked at suggested no, the Allianz

 4 actually had more harm.

 5          But I don't know exactly what the numbers of

 6 individuals were either.  And I believe some of that

 7 harm in the Allianz case was settled in the class

 8 action, so I don't know the total number of plaintiffs

 9 in that.

10      Q.  My question to you was whether the harm in

11 Allianz exceeded the harm in the Unum case.  And your

12 answer had to do with the dollars involved.  Am I

13 correct, then, in inferring from your answer that you

14 think the harm involved is determined strictly by the

15 amount of dollars involved?

16      MR. VELKEI:  Asked and answered.

17      THE COURT:  Overruled.

18      THE WITNESS:  No, it's not that simple.  The

19 amount of monetary harm is a very useful indicator.

20 It's something regulators look at.

21          But I think -- I believe I testified earlier,

22 it's not even just the dollar amount.  It's the number

23 of people affected as well; how widespread is this

24 harm.  But, you know, if it's $100 a person, it's one

25 thing.  If it's a $50,000 surrender charge, that may be
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 1 something else.

 2          It's not as simple or black and white as your

 3 questions would suggest.  The dollar amount is a very

 4 important factor for the regulators to consider.

 5      Q.  Let's take the example you just gave.

 6 A $100 -- a loss of $100 per person, let's assume there

 7 were 500 people who were involved so that the total

 8 loss was 50,000.

 9          And then as the second hypothetical, a single

10 person loses 50,000.  Are you able to say which one

11 involves greater harm?

12      A.  You know, I'd have to think about that and

13 know more of the facts around those two cases because,

14 if you have one individual who's been denied benefits,

15 that's one thing.  If you have a company who's engaging

16 in a practice of noncompliant behavior that's affecting

17 a lot of consumers, even though the individual amount

18 of harm for each one might be different, those are two

19 different situations.

20          So I really would need to know more and think

21 about that before I could give you the answer you're

22 asking for.

23      Q.  But I want to make it clear.  The question I

24 was asking you was not whether or not there would be a

25 general practice.  Let's assume for present purposes
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 1 that both the one-of-a-kind 50,000 loss and the 500

 2 losses of $100 each, both of them are unfair practices

 3 under 790.03.  Do you have that assumption in mind?

 4      A.  Yes.

 5      Q.  And now I'm asking you specifically about

 6 harm, whether you can say which of those two is the

 7 greater harm.

 8      MR. VELKEI:  Asked and answered.  She said she'd

 9 have to think about it, your Honor.

10      THE COURT:  Is that correct?

11      THE WITNESS:  That is correct.  There are a lot of

12 variables.

13      THE COURT:  Sustained.

14      MR. VELKEI:  Is it time for a break shortly or

15 now?

16      MR. STRUMWASSER:  I can do it now.

17      THE COURT:  Okay.

18          (Recess taken from 2:35 to 3:05)

19      THE COURT:  Okay.  We'll go back on the record.

20      MR. STRUMWASSER:  Thank you, your Honor.

21      Q.  Ms. Stead, back to Slide 12.  We have the

22 three rescission cases at the bottom and the two

23 non-rescission cases at the top, right?

24      A.  Yes.

25      Q.  Did the harm in the rescission cases exceed
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 1 the harm in the Unum case?

 2      A.  No, if you're looking at simply the dollar

 3 amounts.  But if you look at the number of residents

 4 affected, it was reported that there were 26,000

 5 California residents affected by the Unum settlement.

 6          So as I mentioned earlier, we do look at the

 7 number of people as well as the dollar amounts.

 8      Q.  Did the harm in the Health Net case exceed the

 9 harm in the Blue Cross case?

10      A.  Again, if you're looking simply the dollar

11 amount -- I'm sorry.  Blue Shield or Blue Cross?

12      Q.  Blue Cross.

13      A.  Again, if you're looking at simply the dollar

14 amounts, the amounts reported by the Department in

15 terms of restitution, the amount was greater for Health

16 Net.  I don't have the number of individuals affected.

17 It was a similar type of harm in both cases.

18      Q.  You do have the number of people for whom

19 coverage is restored, don't you?

20      A.  I don't have it in my head at this point.

21      Q.  Well, I'd like to you assume that, in the Blue

22 Cross case, coverage was restored to 2,330 people.  Do

23 you have that in mind?

24      A.  2,000 --

25      Q.  -- 330.  Does that number sound familiar to
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 1 you?

 2      A.  I would have to check.

 3      Q.  And that in the Health Net case, coverage was

 4 restored to 1,000 people.  So Blue Cross, 14 million in

 5 restitution, 2330 people.  In Health Net, 22 million

 6 but only 1,000 people.  Are you with me?

 7      A.  Okay.

 8      Q.  On that basis, can you say whether the harm

 9 was greater in the Blue Cross or the Health Net case?

10      A.  No.  But let me explain that because, as I

11 mentioned earlier, there are a lot of things that you

12 consider.  Now, in this case, you're talking about

13 $22 million reported as restitution as opposed to

14 14 million.  That's a lot more.

15          To the extent that those numbers represent

16 lost benefits or some type of restitution of benefits

17 or monetary loss to consumers, certainly $22 million

18 represents more harm than $14 million.

19          There could be a lot of factors as to why the

20 harm per individual was greater or less in one case

21 than the other.  It could have been how long the

22 policies were in effect, how many claims were at issue,

23 different things.  So, again, it's not that you could

24 just look at those two cases and say one is greater

25 than the other.  Certainly in the face of it, $22
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 1 million looks like a lot more harm than 14 million.

 2 And if you look at the penalty, it's over three times

 3 for Health Net than it was for Blue Cross.

 4      Q.  Ms. Stead, if these cases identified on

 5 Page 12 had gone to hearing, there would be at least

 6 eight other factors other than harm that the

 7 Commissioner would have to consider under 2695.12,

 8 correct?

 9      A.  Yes, there are other factors in addition to

10 harm that the Commissioner would consider in a 2695.12.

11      Q.  For example, one of the considerations would

12 be whether there were extraordinary circumstances,

13 right?

14      A.  Yes.  But that's also one of those factors

15 that's in the other regulation that was discussed in

16 this case.  So the factors are very, very similar, in

17 those two regulations.  And the process should be the

18 same.

19      Q.  Ms. Stead, do you know whether there were any

20 extraordinary circumstances in the Allianz case or the

21 Unum case or Blue Shield or Health Net?

22      A.  I'm not aware of anything in the Unum case or

23 the Allianz case.  I don't know about Health Net.

24      Q.  Do you know whether the claims or policies at

25 issue were more complex in the Allianz case than in the
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 1 others?

 2      THE WITNESS:  I'm sorry.  Could I have that read

 3 back, please?

 4      THE COURT:  Sure.

 5          (Record read)

 6      THE WITNESS:  If you're asking me whether I

 7 know -- yes, an annuity is a complex product.

 8 Disability policy is not a simple product either.  And

 9 health insurance is complex.

10      MR. STRUMWASSER:  Q.  So you don't know of any

11 grounds to say that the Allianz case involved more

12 complex claims or policies than the others?

13      A.  The Allianz case when you're talking

14 about -- I'm sorry.  When you're talking about

15 annuities and unsuitable sales, you're not talking

16 about claims.  You're talking about the sale of a

17 product.  And I testified before, health insurance is

18 complex; the claims processing in general is complex.

19          You don't have claims in that same way with

20 annuities.  And even with disability, it's different in

21 that you're not processing multiple claims per month

22 per member for somebody who's very ill.  It's a

23 disability income issue; and you qualify or you don't

24 qualify.

25      Q.  So do I understand you to be of the opinion,
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 1 then, that there was greater complexity in the three

 2 rescission cases than in the other two cases on

 3 Slide 12?

 4      A.  I don't know.

 5      Q.  Do you know whether any of these licensees had

 6 taken remedial actions?

 7      A.  At what point in time?  I don't know what

 8 you're asking.

 9      Q.  As of the time of the settlement in each case.

10 But let's just say not including whatever actions are

11 taken pursuant to settlement.

12      A.  I don't recall the timing in Unum.  But Unum

13 was a multi-state settlement that occurred before

14 California did its settlement.  So at that point in

15 time, the company had already agreed to major remedial

16 corrective actions in its claim processing across the

17 country.

18          Allianz was also the subject of a multi-state

19 settlement through -- I believe it was the Minnesota

20 attorney general's office.  And there was also a class

21 action pending in California.  And I don't know the

22 timing exactly.

23          I believe California settlement occurred after

24 the attorney general settlement.  And I know that

25 settlement included corrective actions.  And as for the
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 1 rescission cases, I don't know whether the corrective

 2 actions took place before or after.  But the orders

 3 talked about taking corrective actions; it appeared to

 4 be prospective.

 5      Q.  So would you agree then that, with respect to

 6 these five companies, you have no information about any

 7 of those five cases that, when applied to 2695.12,

 8 would lead you to conclude that there was an

 9 aggravating circumstance for the lack of remedial

10 action?

11      A.  I'm not -- I don't use the term "aggravating

12 circumstance" in that context.  All of these companies

13 agreed to take some corrective action.  There's

14 certainly remediations of claims with the health

15 insurers.  The others instituted changes to their

16 business practices.

17          So in -- you know, from what I've seen in all

18 these cases, they took some corrective action.  Whether

19 they took it before the settlement, like PacifiCare did

20 before this case, or after, I'm not certain.

21      Q.  Are you aware of any grounds to conclude that,

22 with respect to any of the five listed on Slide 12,

23 there was, under the totality of the circumstances, the

24 absence of a good faith attempt to comply with the law?

25      THE WITNESS:  May I have that read back, please?
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 1      THE COURT:  Certainly.

 2          (Record read)

 3      THE WITNESS:  I'm not sure I can answer that.  Let

 4 me explain.  The Unum case was a multi-state settlement

 5 that I was aware of as a regulator, so I'm privy to

 6 some information based on that.  Then we have the

 7 California settlement.

 8          So I don't know that I can answer that.

 9      MR. STRUMWASSER:  Q.  Set aside Unum.  Just the

10 other four, are you aware of any evidence with respect

11 to Allianz, Blue Shield, Blue Cross or Health Net that

12 would support a finding that there was an absence of

13 good faith attempt to comply with law?

14      A.  I don't think I have any personal knowledge of

15 that.

16      Q.  Well, I don't want my question to hold you

17 just to personal knowledge.  Are you aware of any

18 information you got by hearsay or any other source?

19      A.  Again, I'm not sure I can answer that.

20 Allianz, there were a lot of allegations about what

21 they were doing in terms of sales.  Without going back

22 and looking at those, I just don't know.

23      Q.  Would I be correct in inferring, then, that

24 there is nothing that you know about the presence or

25 absence of good faith with respect to those four
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 1 companies that affected any of your opinions in this

 2 case?

 3      THE WITNESS:  I'm sorry.  Can I have that read

 4 back again?

 5      THE COURT:  Yes.

 6          (Record read)

 7      THE WITNESS:  I don't know.

 8      MR. STRUMWASSER:  Q.  Do you have any information

 9 one way or another as to whether any of those five

10 cases involve more complex factual issues than the

11 others?

12      MR. VELKEI:  Your Honor, I'd just like on this

13 line of questioning, continuing objection, calls for

14 speculation.  Again, the Department has refused to turn

15 over information with regard to these actions and is

16 now asking her, where is the information to support

17 some of these issues.

18      THE COURT:  Can you read the question back.

19          (Record read)

20      THE COURT:  I'll allow it.

21      THE WITNESS:  I believe I've spoken about some of

22 the complexity of these kinds of products.  I mean, the

23 disability product itself isn't -- I mean, it has some

24 complexity to it.  Annuities themselves are a complex

25 product.  That was a sales issue, not a claims issue.
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 1          We've talked before about health insurance

 2 being complex in terms of product and the claims

 3 themselves, so I guess I'm not really sure what you're

 4 asking.

 5      MR. STRUMWASSER:  Q.   I asked you some questions

 6 before about the complexity of the product and of

 7 claims.  I'm now asking you with respect to a

 8 prosecution, do you have any information to indicate

 9 that it would have been more difficult for the

10 Department to prove the factual allegations necessary

11 to sustain a prosecution for any of these five

12 companies than it would have been for the others?

13      A.  No.  I don't have any evidence one way or the

14 other as to whether it would be more different to

15 prove.  But I don't know that that's ever an issue for

16 the regulator.

17          You know, the regulator is charged with

18 enforcing the insurance laws.  There's a fact-finding

19 process whether it's through an investigation or an

20 examination of a company or some other investigatory

21 powers.  And, you know, the regulator either

22 establishes that there's a violation and can prove it

23 or they can't.  It's not a question of difficulty.

24 It's is there a violation or not.

25      Q.  So am I correct, then, you do not have any
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 1 information that would indicate that any of these would

 2 be more factually different [sic] to prove than the

 3 others?

 4      MR. VELKEI:  Difficult or different?

 5      THE COURT:  Actually, difficult.

 6      MR. STRUMWASSER:  Difficult.

 7      THE WITNESS:  If you're asking me in a general

 8 sense whether disability claims processing violations

 9 are more difficult to prove versus unsuitable annuity

10 sales versus rescission of health insurance policies,

11 they all present challenges.  I don't know that one is

12 going to be more difficult than the other.

13          It's going to depend on the company.  It's

14 going to depend on lots of different factors that the

15 Department's going to run into in the course of its

16 investigation.

17          So I don't know that there's any way you can

18 answer that until you get into an investigation or an

19 examination.

20      MR. STRUMWASSER:  Q.  So for example, can you say

21 whether it would be more difficult in general for the

22 California Department under California law to prove

23 that a rescission was unlawful or that a claim was paid

24 late in violation of the law?

25      A.  If we're talking something about health
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 1 insurance, just simply on those facts, I would expect

 2 it to be easier to establish that a single health

 3 insurance claim was paid late rather than the

 4 rescission was unlawful.

 5          But that -- I'm making a very general

 6 statement there because it's going to depend on why the

 7 policy was rescinded.  And it may be very simple to

 8 prove.

 9      Q.  Would you agree that, for example, it is more

10 difficult to prove under California law that an annuity

11 is unsuitable for a particular customer than it is to

12 prove that interest was improperly withheld on a late

13 claim?

14      A.  I really have got to think about that.

15 That's -- I've never had to -- I don't think regulators

16 sit there and try to debate which type of violation is

17 more difficult to prove than another.  So I'd have to

18 give that some thought.

19      Q.  And in general you don't think -- or do you

20 think that a regulator contemplating whether or not to

21 bring an enforcement action considers how difficult it

22 will be to prove the facts necessary to sustain the

23 prosecution?

24      A.  No, generally, I don't think you would think

25 about the degree of difficulty.  At that point, you
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 1 should have gone through your fact-finding process if

 2 you're the regulator.  And you either have the evidence

 3 or you don't.  And if you don't, you don't bring the

 4 charges.

 5          So I don't know that one thinks about how

 6 difficult it would be.

 7      Q.  On Slide 12, you have a column called "Penalty

 8 Assessed."  Would you be able to identify what the

 9 maximum possible penalty was in each of those five

10 cases?

11      A.  No.  But I don't think that's ever really the

12 issue, what the maximum penalty is.

13          You look at the violations and what the

14 appropriate penalty is.  So I don't think of it in

15 terms of what the maximum is.

16      Q.  Ms. Stead, you're a partner at Nelson Levine

17 de Luca & Horst, correct?

18      A.  Yes.

19      Q.  Your firm touts the fact that insurance

20 companies enlisted to handle significant cases,

21 correct?

22      THE COURT:  I'm sorry.  I missed a word I think.

23          (Record read)

24      MR. STRUMWASSER:  Oh, I'm sorry.  "Enlist it."

25      THE COURT:  I did too, I heard it that way too.
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 1      MR. STRUMWASSER:  Q.  Your firm touts the fact

 2 that insurance companies enlist your firm to handle

 3 significant cases, correct?

 4      A.  Yes, I think that's been or is on the Web

 5 site, mostly applying to litigation, which I don't

 6 handle.

 7      Q.  And your firm also claims that the largest

 8 insurers in the world turn to it to manage their

 9 complex issues and regulatory compliance matters,

10 correct?

11      A.  I don't know if that's out there or not.  I

12 really don't know.

13      MR. STRUMWASSER:  Our next in order, your Honor.

14      THE COURT:  I think it's 1218.

15          (Department's Exhibit 1218 marked for

16           identification)

17      THE COURT:  This is the Nelson Levine de Luca &

18 Horst Web site?

19      MR. STRUMWASSER:  Yes, a printout from that Web

20 site.

21      THE COURT:  Is there a date on it?

22      MR. VELKEI:  It says "2012" at the bottom, your

23 Honor.

24      MR. STRUMWASSER:  I will represent that it was

25 printed in the last 30 days.
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 1      MR. GEE:  Yes.

 2      THE WITNESS:  I'm sorry.  Was there a question?

 3      THE COURT:  No, there's no question pending.

 4      MR. STRUMWASSER:  Q.   And so you were unsure

 5 whether the company -- your firm touts that the largest

 6 insurers in the world turn to it to manage their

 7 complex issues and regulatory compliance matters.

 8          And I'd like to direct your attention to "Our

 9 History Within the Insurance Industry, the second and

10 third paragraphs, and see if that refreshes your

11 recollection as to that claim that the firm makes.

12      A.  No, it doesn't.  There's been a lot of updates

13 to the Web site, a whole new Web site designed the last

14 couple of months.  And I have been here and not

15 involved.  So I haven't actually seen this.

16      Q.  And your firm has a practice group that

17 specializes in insurance coverage issues, correct?

18      A.  Yes.

19      Q.  And the firm represents insurers in that

20 context, correct?

21      MR. VELKEI:  Objection, relevance, your Honor,

22 insurance coverage?

23      THE COURT:  Overruled.  It's her qualification,

24 her firm she works for.

25      THE WITNESS:  Yes.
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 1      MR. STRUMWASSER:  Q.  And your firm also has a

 2 regulatory practice group, correct?

 3      A.  Yes.

 4      Q.  Which you chair, right?

 5      A.  Yes.

 6      Q.  And that group represents insurance companies

 7 on matters such as complex risk assessment and market

 8 conduct exam guidance, correct?  I'm sorry --

 9 compliance risk assessment.

10      THE COURT:  Well --

11      MR. STRUMWASSER:  I'm sorry.  Let me do it again.

12      Q.  Your group represents insurance companies on

13 matters such as compliance risk assessment and market

14 conduct exam guidance?

15      A.  Yes.

16      Q.  And your firm advertises the fact that

17 attorneys in this group have experience as insurance

18 regulators so that the team knows regulators, their

19 concerns, and how they think, correct?

20      A.  Yes, that's -- yes.

21      Q.  I mean, that's on your Web site, right?

22      A.  Yes.

23      Q.  Under the "Regulatory" section right?

24      A.  It's our team, correct.  One of them is not a

25 lawyer.
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 1      Q.  Now, the phrase "compliance risk assessment,"

 2 am I correct that part of that process is to assess

 3 whether a given insurer's policies and practices are

 4 likely to lead to compliance issues?

 5      A.  Yes.  Though I would phrase it as you examine

 6 policies and procedures to determine whether the

 7 policies and procedures are reasonably designed to

 8 achieve compliance.

 9      Q.  It's also part of the process that your firm

10 engages in for insurer clients to determine the likely

11 regulatory consequences of compliance issues, correct?

12      A.  If you're asking me in general if a client

13 asks me what the potential consequences are, we can

14 have that discussion.  If you're asking that with

15 respect to the compliance risk assessment, no.

16      Q.  So it is not a part of the compliance risk

17 assessment that your firm provides to insurers to

18 determine the likely regulatory consequences of

19 compliance issues that may arise for that client?

20      A.  That's correct.  The focus is on the policies

21 and procedures, what the company does, whether those

22 things are reasonably designed to achieve compliance,

23 not what the potential penalty might be or the

24 consequence but whether they are -- they have the

25 policies and procedures you would expect to be in
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 1 compliance.

 2      Q.  According to your resume, your practice

 3 consists of counseling insurance companies on

 4 regulatory and business requirements and compliance and

 5 risk reduction, correct?

 6      A.  Yes.

 7      Q.  You also represent insurers on regulatory

 8 inquiries, investigations, and examinations, correct?

 9      A.  Yes.

10      Q.  So, for example, when an insurer is being

11 investigated or examined by a regulator, your practice

12 would involve you in representing and advising the

13 insurer and its interests, correct?

14      A.  It might.

15      Q.  And since you have been a partner at Nelson,

16 you have in fact represented insurers that are being

17 investigated and examined by regulators, correct?

18      A.  Yes.

19      Q.  And in that role, you are an advocate for your

20 clients, the insurance company, aren't you?

21      A.  Yes, in some of those cases.  In many of the

22 cases, the advice and guidance is what I call behind

23 the scenes so that we're not actually face to face with

24 the regulator.  In other words, the company handles

25 their own communications with the regulator.  We
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 1 provide sort of behind the scenes if you will.

 2      Q.  In other cases, you are in front of the

 3 scenes, right?  You're out in front?

 4      A.  Yes, there have been a couple.

 5      Q.  Do you know roughly what percentage of your

 6 firm's revenues are attributable to insurance-related

 7 work?

 8      MR. VELKEI:  Objection, relevance, your Honor.

 9 And this is confidential information.

10      THE COURT:  We're kind of getting close to -- can

11 I have the question back?

12          (Record read)

13      THE COURT:  I'm uncomfortable with that.

14 Sustained.

15      MR. STRUMWASSER:  In my experience, identifying

16 how much of a witness's income comes from the industry

17 that is sponsoring his or her testimony is pretty

18 standard.

19      THE COURT:  Usually it goes to the amount of money

20 they derive from testifying on behalf of those rather

21 than the general.  And it's a law firm.  I'm

22 uncomfortable.

23      MR. STRUMWASSER:  Q.  Ms. Stead, has your firm

24 ever represented UnitedHealthcare of Ohio?

25      A.  This is getting into areas that would be
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 1 attorney-client privilege.

 2      THE COURT:  I think that's right.  You don't have

 3 to reveal who your clients are.

 4      MR. STRUMWASSER:  Okay.

 5      Q.  Ms. Stead, does your firm, in any of its

 6 marketing materials, identify representative clients?

 7      A.  I don't know whether the firm does.  I thought

 8 they did not.  I don't do that in my practice because

 9 of the nature of it.  I don't represent clients in

10 court where you might have, you know, public record of

11 it like that.

12      Q.  Ms. Stead, have you ever represented a health

13 plan member against an insurer while you've been in

14 private practice?

15      A.  I don't think so.

16      Q.  Have you ever represented a provider against

17 an insurer while you were in private practice?

18      A.  No.

19      Q.  Ms. Stead, when you were an assistant director

20 at the Ohio Department between 1999 and 2005, were you

21 aware of this firm, Nelson Levine de Luca & Horst?

22      A.  No for most of that time.

23      Q.  For what part of that time were you aware of

24 them?

25      MR. VELKEI:  Objection, relevance, your Honor.
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 1      THE COURT:  Overruled.

 2      THE WITNESS:  I met one of the principals in 2004.

 3 And I believe I heard about it maybe the year before,

 4 when someone from the Department went to work for them.

 5 But even then, I'm not sure I could tell you what the

 6 name was until I actually met them later in '04.

 7      MR. STRUMWASSER:  Q.  If I were to ask you the

 8 prior question, about your awareness of this firm, and

 9 I made it clear that I don't just mean Nelson Levine de

10 Luca & Horst but the firm under any of its predecessor

11 names, if there are any, you would have the same

12 answer?

13      A.  Yes.  I believe the firm has not had any other

14 names.  And I don't even know if I was aware of the

15 name of the firm when I met one of the principals,

16 frankly.

17      Q.  Ms. Stead, I take it that your participation

18 in this case is being provided pursuant to a contract?

19      A.  There's an engagement, if that's what you

20 mean.

21      Q.  It's an engagement of whom by what?

22          I'm sorry, let me withdraw the question.  The

23 terminology appears to be giving you difficulty.

24          Who are the parties to the engagement that --

25 under which you are appearing here?
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 1      A.  My law firm and the other law firm.

 2      Q.  That is to say, SNR Denton?

 3      A.  Yes.

 4      Q.  What is your -- strike that.

 5          Are you being compensated strictly on an

 6 hourly basis for your time?  And, actually, I should

 7 modify that question.

 8          Is your firm being compensated here on an

 9 hourly basis for your work here?

10      A.  Yes, the firm issues a monthly bill based on

11 an hourly rate, correct.

12      Q.  And the entirety of the compensation that you

13 or your firm receive for your work on this case is paid

14 under that hourly rate?

15      A.  Yes and no.  The firm receives the fees.  I

16 get the same pay whether I'm here or back home.

17      Q.  What is your hourly rate or rates?

18      A.  My normal hourly rate?

19      Q.  Under the agreement.

20      A.  $625 an hour.

21      Q.  And that's for any service you provide under

22 this agreement, right, under this engagement?

23      A.  Yes.  It's a straight hourly rate.

24      Q.  What is your customary -- what is the range of

25 customary hourly rates at which your firm bills for
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 1 your services?

 2      A.  My current rate is $475 an hour.

 3      Q.  Ms. Stead, does anybody else bill time to this

 4 engagement?

 5      A.  No.

 6      Q.  So there's nobody providing support services

 7 from your firm to support your testimony here or your

 8 appearance here?

 9      A.  Correct.  I mean, my secretary provides some

10 support, but there's no one else billing time.

11      Q.  Roughly how many hours have you incurred in

12 the performance of your contract here?  Actually

13 there's an ambiguity in the question.  I'd like to fix

14 it.

15      THE COURT:  All right.

16      MR. STRUMWASSER:  Q.  With respect to the

17 engagement that is providing your services to this

18 case, roughly how many hours have you incurred?

19      A.  I have no idea.

20      Q.  How much money has your firm been paid for

21 your services to date?

22      A.  I don't know.

23      Q.  Do you know how much has been billed in

24 connection with this matter?

25      A.  No, I don't.
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 1      Q.  Is there a cap on the maximum amount that may

 2 be incurred under the engagement as it is currently

 3 written?

 4      A.  I don't -- no, I don't believe so.

 5      Q.  When were you first approached with regard to

 6 providing services in this case?

 7      A.  Fall or late 2009.

 8      Q.  And can you give us an estimate of how much

 9 time you spent on that engagement in 2009?

10      A.  No, I can't.

11      Q.  Were you working full-time on this engagement

12 in 2009?

13      A.  No.

14      Q.  Half time?

15      A.  No.

16      Q.  Substantially less than half time?

17      A.  Well, it was only in place for -- I don't even

18 now how long in 2009.  So if you're talking about --

19 you mean the time it was in place or the whole year?

20      Q.  The time the agreement was in place.

21      A.  No.

22      Q.  2010, can you give us an estimate of

23 approximately how much time you incurred on this

24 engagement?

25      A.  No, I can't.
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 1      Q.  Less than half time?

 2      A.  Less than half of my billable work time?

 3      Q.  Yes.

 4      A.  Absolutely.

 5      Q.  2011, can you give us an estimate about how

 6 much time you spent on this engagement?

 7      A.  No, I can't.

 8      Q.  Less than half?

 9      A.  Absolutely.

10      Q.  I bet it's not less than half in 2012.

11      A.  Not working out that way yet.  But hopefully

12 by the end of the year it will be.

13      Q.  Ms. Stead, does your compensation or profit

14 distribution from your firm depend in whole or in part

15 on your billings and collections?

16      MR. VELKEI:  Objection, relevance, your Honor.

17      THE COURT:  It's fairly standard question for an

18 expert.  I'll allow it.

19      THE WITNESS:  The answer is yes and no.  And the

20 yes is that the practice group as a whole has some

21 revenue goals, and that can make a difference.

22          The no is that it's not such a -- it's not so

23 much -- there's a certain amount riding on whether I

24 meet those goals are not.  There are a lot of

25 variables.  It's probably more subjective in our firm
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 1 than in what I understand may exist in some other

 2 firms.  So the answer I think is no, it's not dependent

 3 on, per se, just the amount of billables.

 4      THE COURT:  This is a good place, your Honor.

 5      THE COURT:  What time?

 6      MR. VELKEI:  I was actually going to ask, your

 7 Honor, could we do 10:00?  Because I had made an

 8 appointment last week on the premise that we were

 9 starting at 10:00 -- if that's okay.  You.

10      THE COURT:  Sure.  Start at 10:00 tomorrow.

11      MR. VELKEI:  Thank you.

12          (Whereupon, the proceedings recessed at

13           3:45 o'clock p.m.)

14
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 1 STATE OF CALIFORNIA     )

                        )   ss.

 2 COUNTY OF MARIN         )

 3          I, DEBORAH FUQUA, a Certified Shorthand

 4 Reporter of the State of California, duly authorized to

 5 administer oaths pursuant to Section 8211 of the

 6 California Code of Civil Procedure, do hereby certify

 7 that the foregoing proceedings were reported by me, a

 8 disinterested person, and thereafter transcribed under

 9 my direction into typewriting and is a true and correct

10 transcription of said proceedings.

11          I further certify that I am not of counsel or

12 attorney for either or any of the parties in the

13 foregoing proceeding and caption named, nor in any way

14 interested in the outcome of the cause named in said

15 caption.
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17
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 1 Tuesday, March 27, 2012              9:59 o'clock a.m.

 2                         ---o0o---

 3                   P R O C E E D I N G S

 4      THE COURT:  This is on the record before the

 5 Insurance Commissioner of the State of California in

 6 the matter of PacifiCare Life and Health Insurance

 7 Company.  This is OAH Case No. 2009061395, Agency

 8 No. UPA 2007-00004.

 9          Today's date is March 27th, 2012.  Counsel are

10 present.  Respondent's present in the person of

11 Ms. de la Torre.  And we are going to, Mr. Strumwasser,

12 distribute the 1216 and 1217 reductions?

13      MR. STRUMWASSER:  That's right, your Honor.

14 Here's 1216, and two pages of 1217.

15      THE COURT:  Okay.  1216 and 1217.  All right.

16 Continue with the cross-examination of Ms. Stead.

17      MR. STRUMWASSER:  Thank you, your Honor.

18                       SUSAN STEAD,

19          called as a witness by the Respondent,

20          having been previously duly sworn, was

21          examined and testified further as

22          hereinafter set forth:

23      CROSS-EXAMINATION BY MR. STRUMWASSER (resumed)

24      MR. STRUMWASSER:  Q.  Good morning, Ms. Stead.

25      A.  Good morning.
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 1      Q.  Would you turn to Exhibit 5712, your slide

 2 show, Slide 47, please.

 3          It is your testimony that the penalty that

 4 Mr. Cignarale has recommended here would send the wrong

 5 message to the industry, correct?

 6      A.  Yes.

 7      Q.  And one of the wrong messages that it would

 8 send, in your opinion, is that companies should not be

 9 candid or self-critical in their internal

10 communications.  That's your opinion, correct?

11      A.  Yes, that that type of self-critical analysis

12 and self-evaluation, when used against the company,

13 certainly sends a message that you need to be very

14 careful and perhaps not do it.  And that's not what

15 regulators would want.

16      Q.  And specifically you are objecting to the

17 Department using internal self-critical documents of

18 PacifiCare and United against the company in this

19 hearing, correct?

20      A.  Yes.  To use those evaluations and assessments

21 in efforts to improve performance against the company

22 does send the wrong message.

23      Q.  And on February 29, on direct, do you recall

24 testifying:

25                         "This isn't even
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 1                    just insurance, but for

 2                    corporations in general,

 3                    companies in general,

 4                    there's been a push in

 5                    recent years to engage in

 6                    self-critical analysis to

 7                    elevate the importance of

 8                    compliance and to do

 9                    self-audits."

10          And you cite that general commercial push as a

11 reason not to take note of self-critical documents of

12 PacifiCare in this case, correct?

13      A.  Not exactly.  Not to not take note of it but

14 not to use those efforts against the company or to use

15 them to establish some -- some -- you know, to prove

16 that something was wrong or something.

17          Yeah, that's -- there are, in general, there

18 are efforts to encourage corporations, companies to be

19 compliant and to do self-assessments to make sure

20 they're in compliance.  And that is certainly a goal

21 for insurance regulators.

22      Q.  When you say that there has been a push, in

23 fact, there have been both legislative and judicial

24 efforts to get such a privilege for self-critical

25 analysis recognized, hasn't there?
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 1      A.  Yes, there have been -- there's case law on

 2 that issue.  There are some state insurance departments

 3 that have actually enacted a privilege for that.

 4      Q.  Are you aware of any California cases that

 5 have recognized a self-critical, self-criticism

 6 privilege?

 7      A.  I don't recall if there are any in California.

 8      Q.  Are you aware that there is case law in

 9 California considering adoption of a privilege for

10 self-evaluated documents on exactly the grounds that

11 you have given here, mainly that disclosure would have

12 a chilling effect on voluntary compliance, and then

13 nonetheless explicitly rejecting such a privilege?

14      A.  No.  And the point isn't that there needs to

15 be a privilege for that.  My concern in this case is

16 that the company did those kinds of self-critical

17 analysis, the self-assessment, monitoring performance,

18 using metrics, and they were quite critical in some of

19 their evaluations of themselves, and those seem to be

20 being used by the Department of Insurance against them

21 in this case.

22          And that seems to me to conflict with the goal

23 of promoting compliance and for insurance companies to

24 do what they can to be in compliance and to assess

25 their own performance.



25894

 1      Q.  So the answer is no, you are not aware of such

 2 case law?

 3      MR. VELKEI:  She already said that.  Asked and

 4 answered.

 5      THE COURT:  Yes, sustained.

 6      MR. STRUMWASSER:  Q.   Are you aware that Ninth

 7 Circuit has similarly considered a privilege for such

 8 documents and rejected it?

 9      A.  No.  And the idea of the documents themselves

10 being privileged is completely separate from what I'm

11 talking about.

12      Q.  Are you aware that in 1999 the California

13 legislature considered a proposal to create

14 specifically for insurance companies and insurers

15 privilege relating to voluntary internal audits and

16 assessments?

17      A.  No.  And, again, I am not here to say that

18 there should be a privilege.  That's a completely

19 separate issue.

20      MR. STRUMWASSER:  Your Honor, I'd like to have

21 marked as our next in order a bill, Assembly Bill 348

22 of the 1999-2000 regular session.

23          And I'll be asking only for judicial notice of

24 this.

25      THE COURT:  All right.  I'll mark it as 1219.
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 1          (Department's Exhibit 1219 marked for

 2           identification)

 3      THE WITNESS:  Okay.

 4      MR. STRUMWASSER:  Q.  I take it that you have

 5 never seen this bill before?

 6      A.  This bill?  No.

 7      Q.  Have you seen any other bill on the same topic

 8 in California?

 9      A.  No, I don't think so in California.  At least

10 I don't recall any.

11      MR. STRUMWASSER:  I'll just note, your Honor, that

12 the last page of 1219 is the legislative history

13 indicating that the bill died at the desk without

14 getting out of any committee.

15      THE COURT:  Okay.

16      MR. STRUMWASSER:  Q.  Now, are you aware,

17 Ms. Stead, that courts have been particularly unwilling

18 to create or recognize a self-evaluation privilege when

19 the documents are being sought by a government

20 regulator?

21      A.  Yes, I have researched the issue.  I'm aware

22 that there's a split in courts, at least at the federal

23 level, with respect to some regulators as to whether

24 there is a privilege for self-critical analysis.

25          That's not my point here.  My point here is
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 1 that that kind of internal assessment that companies do

 2 should be encouraged and the results of those should

 3 not be used against them.

 4          There are some states, state insurance

 5 departments, that have enacted insurance laws providing

 6 for such a privilege.  I'm not talking about an

 7 evidentiary privilege here or something that would tell

 8 the companies they don't have to turn it over to the

 9 regulator.

10          All I'm saying is that those efforts should be

11 encouraged and regulators, in my opinion, should not

12 use those efforts against the company.

13      Q.  So what we have is state law that gives

14 regulators access to these internal documents, correct?

15      A.  Yes.

16      Q.  We have judicial and legislative proposals

17 that they be privileged and not be permitted to be used

18 against the company, correct?

19      MR. VELKEI:  Calls for legal conclusion.  I don't

20 think there's been any foundation to that effect.

21      THE COURT:  Would you read the question back,

22 please.

23          (Record read)

24      THE COURT:  We have one here that you've

25 presented.
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 1      MR. STRUMWASSER:  We have one bill.  I could give

 2 you cites if you'd like.  But I think the witness has

 3 testified that there have been court cases and I

 4 identified the Ninth Circuit and California appellate

 5 court cases.

 6      MR. VELKEI:  Your Honor, I mean, this is a subject

 7 for argument.  If he wants to go off the witness's

 8 questions, that's one thing.  But there's been no

 9 foundation that there's been a series of proposals that

10 have been rejected by courts and legislatures.

11      MR. STRUMWASSER:  I don't need a series of

12 proposals.  We have case law saying there is no such

13 privilege.  We have at least one legislative proposal.

14 We have cases in which it has been sought and not

15 received in California.

16      THE COURT:  So what do you want from this witness?

17      MR. STRUMWASSER:  I want to draw the relationship

18 between the absence of a privilege and her position

19 that, notwithstanding, the document shouldn't be used.

20      MR. VELKEI:  That's not what this question was

21 directed at.

22      THE COURT:  Can you rephrase your question.

23      MR. STRUMWASSER:  Okay.

24      Q.  So far as you know in California, no court has

25 recognized a self-criticism privilege, correct?
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 1      MR. VELKEI:  Asked and answered.

 2      THE COURT:  She's agreed with that.  Yes.

 3      MR. STRUMWASSER:  Okay.

 4      Q.  And I'll ask to you assume that at least once

 5 there has been a proposal for a legislative enactment

 6 of such a privilege that died in the legislature.

 7          So in California, there is no such privilege,

 8 and the company -- and the regulator has access to

 9 these documents, correct?

10      A.  Yes, with respect to insurance.

11      Q.  That's right.  And so it's your opinion that a

12 regulator, given access to these documents in the

13 absence of a privilege, ought not to use those

14 documents in an enforcement action; is that your

15 opinion?

16      A.  Yes.  And that's separate from the privilege.

17 The privilege issue is whether the company can claim

18 privilege and not release those to the regulator.

19          I'm not saying that's what should have

20 happened here.  I agree with you that the Department

21 has a lot of ability to get this kind of information.

22 My point is, when insurance companies conduct that kind

23 of analysis and that evaluation of the processes and

24 their systems and if they find issues or problems there

25 and they're working on correcting it, that type of
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 1 analysis and assessment should be encouraged and

 2 promoted and not -- the companies shouldn't be

 3 penalized for undertaking that type of assessment.

 4          That has nothing to do with the privilege and

 5 whether those documents can be released or not.

 6      Q.  Now, the cases that have considered the

 7 self-evaluation privilege have been given precisely

 8 those arguments.  You've studied these cases.  You are

 9 familiar with them.  That is exactly what people have

10 argued, litigants have argued, in order to avoid an

11 introduction of self-critical documents, correct?

12 They've said, "We should be encouraging self-criticism,

13 and if you allow them to be introduced against the

14 company, they won't self-criticize," right?

15      MR. VELKEI:  Vague and overbroad.  What cases?

16 The witness has testified --

17      THE COURT:  Actually, I'm going to sustain the

18 objection.  She says it's not the privilege that she's

19 pointing to.  The privilege would allow for it not to

20 be turned over.

21          She says that her point is that it shouldn't

22 be used against them even though they get it.  So if

23 you want to direct your question to that, fine.  But

24 don't cross over again because she's made very clear

25 what her position is.
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 1      MR. STRUMWASSER:  And the purpose of my questions

 2 is exactly the same arguments that she is using for her

 3 recommendation were arguments that were made to the

 4 courts for creation of a privilege and rejected.

 5      THE COURT:  You can argue that.  You don't need

 6 her to agree with you.

 7      MR. VELKEI:  Thank you, your Honor.

 8      MR. STRUMWASSER:  Q.  Ms. Stead, are you aware of

 9 any judicial decisions in which it was argued that, in

10 the absence of such a privilege, companies will not --

11 this is a preliminary question -- will not be candid in

12 their internal assessments?

13      A.  I don't recall a specific case.  That is

14 generally the argument that by requiring production of

15 those -- the self-critical analyses, that it would

16 discourage efforts by companies in general.  I'm not

17 talking about just insurance at this point.  So it's

18 general, yes.

19      Q.  So are you aware of court decisions which

20 express doubt that companies will engage in

21 self-criticism if the documents can be used against

22 them?

23      THE COURT:  You mean "will not"?

24      MR. STRUMWASSER:  Q.  Will not.

25          Thank you.
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 1      MR. VELKEI:  Asked and answered, your Honor.  I

 2 mean, we're still I think on this privilege issue.

 3      THE COURT:  Overruled.

 4          The question is is she aware of a case that

 5 talks about whether or not people or companies will not

 6 be candid or self-critical in the face of having no

 7 privilege.

 8      THE WITNESS:  The answer is no if you're asking me

 9 about a specific case.  I haven't looked at that case

10 law for a couple of years.  My recollection is that is

11 the -- that's the discussion that the parties had in

12 those cases.

13      MR. STRUMWASSER:  Q.  And that the courts

14 reviewed, right, and commented on?

15      A.  Yes, the courts would have considered the

16 parties' arguments.

17      Q.  Do you recall reading anywhere court decisions

18 saying, for example, that the availability of these

19 documents for -- to adversaries will rarely if ever

20 curtail the self-critical activities?

21      A.  I don't recall that discussion in the context

22 of adversaries.  The cases I recall involved regulatory

23 actions, usually a federal agency.

24      Q.  And you do agree that for a department of

25 insurance to fail to avail itself of self-critical
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 1 documents that are probative of possible violations of

 2 the law impairs law enforcement?

 3      A.  I don't.  I don't agree with that.  I don't --

 4 when regulators seek that kind of information -- and

 5 they will sometimes seek results of self-audits,

 6 compliance audits, internal audits if they're not

 7 privileged.

 8          But regulators don't do that to prove

 9 violations.  They're really more concerned with whether

10 the company is assessing its own performance and

11 compliance.  And should those results -- those audits

12 show noncompliance or potential problems, then the

13 regulator will want to know what the company's doing

14 about that.

15          So part of what you ask for as the regulator

16 is not simply the audits or assessments but the

17 corrective action and what the company's done to take

18 corrective action.

19      Q.  Specifically with respect to enforcement

20 actions, adversarial proceedings -- not negotiations,

21 not settlement, not discussions about corrective

22 action, but in an adversarial proceeding where the

23 regulator has the burden of proving certain elements,

24 would you agree that the proof of those elements will

25 sometimes occur in these self-critical documents?
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 1      A.  Elements of what?  I'm sorry.

 2      Q.  Of -- elements of proof that a regulator has

 3 to establish in order to sustain an enforcement action.

 4      A.  You know, I'd have to think about that because

 5 I would have expected the regulator to establish its

 6 proof during the fact-finding phase, which is the

 7 examination or the investigation before the charges

 8 were filed.

 9      Q.  Ms. Stead, I'd like to give you a

10 hypothetical.  A company is being prosecuted for

11 violation of the California Unfair Insurance Practices

12 Act.  And the tribunal has found violations, and the

13 question is penalty.  And I'd like you to assume that

14 one of the questions that, by regulation, is relevant

15 to the determination of penalty is whether or not the

16 insurer proceeded in good faith seeking to comply with

17 the law.

18          And the regulator has a document from an

19 executive saying, "We have not tried to proceed in good

20 faith here.  We have not dealt honestly with our

21 regulator."

22          Would you agree that the inability of the

23 regulator to use that document could impair the

24 enforcement action?

25      A.  No, I don't see that as impairing it.  Under
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 1 your hypothetical, the violations were already

 2 established.

 3      Q.  But for penalty?

 4      A.  I mean, it's not what I saw happen in this

 5 case.  Are you talking about -- even not dealing with

 6 the regulator, does that really show a lack of good

 7 faith in trying to comply with the insurance laws --

 8 which is what the factor is in this case.

 9      Q.  The assumptions I asked you to accept were --

10 included that there was an internal document in which

11 the company said, "We have not dealt with our regulator

12 in good faith."

13          Now, the question to you is -- and that phrase

14 appears both in the document and in the regulation that

15 governs penalty.  Would you agree not using that

16 document could impede or impair the enforcement action

17 under the hypothetical?

18      A.  I have to think about that because you've

19 already -- under your hypothetical, you've already

20 established the violations.  And now it seems to me,

21 again, you're simply using this to enhance a penalty.

22          The hypothetical you gave me doesn't tell --

23 doesn't -- at least based on what you said, doesn't go

24 to the violation itself that's under consideration.  So

25 I really would have to give that some thought.
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 1      Q.  Ms. Stead, not the same hypothetical, just as

 2 a general matter, assume that there exists a document

 3 in the licensee's files in which someone determines

 4 that there has been noncompliance.  And that document

 5 is sent up the line.  And a -- the recipient of that

 6 document says, "Okay, that's interesting.  Let's not

 7 tell the Department of Insurance."

 8          Do you have that assumption in mind?

 9      A.  Could you repeat that, please?

10      Q.  Sure.  An employee of a licensee finds

11 noncompliance and reports it in a document, saying, "We

12 are not complying with this law."  He or she sends it

13 up to his or her supervisor, who looks at it and says,

14 "Fine.  Thanks.  Let's not tell the Department of

15 Insurance about this noncompliance."

16          First of all, would you agree that the initial

17 document identifying the noncompliance is a

18 self-critical self-analysis of the kind of document

19 that you would like to see protected?

20      A.  I don't know based on that information.  I

21 have no idea what that document was, whether it was a

22 simple e-mail or whether it was a more formal

23 assessment.  I really don't know, based on that,

24 whether I would call that a self-critical analysis.

25      Q.  Help us then.  What is the scope of the
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 1 category of documents that are not privileged but are

 2 in some sense self-critical that you think the

 3 Department shouldn't use?

 4      A.  When I say they shouldn't use those, I'm

 5 talking about using them against the company.  So to

 6 the extent the company is evaluating its performance

 7 and its compliance, monitoring that, and trying to make

 8 improvements or corrections if needed, and working on

 9 those things, those things are good.  Those things are

10 promoting compliance and furthering the regulator's

11 goal of promoting compliance.

12          So to use those against the company, in my

13 opinion, defeats those goals.

14      Q.  So is the scope of the category of documents

15 that you think the Department shouldn't use against the

16 regulatee anything that evaluates its compliance,

17 monitors its compliance, tries to make improvements,

18 calls for corrections or works on those things -- are

19 all of those documents that you think should not be

20 used against the insurer?

21      A.  Yes, generally.  Without seeing the documents

22 you're referring to, in general, those types of

23 communications within a company should be encouraged.

24      Q.  Ms. Stead, at the time that the documents that

25 you're referring to in this case were generated, the
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 1 ones that you say the Department is improperly using

 2 against the company, you don't believe that PacifiCare

 3 actually thought it had a privilege to protect those

 4 documents, do you?

 5      A.  I don't know what PacifiCare thought about a

 6 privilege.

 7      Q.  I understand you don't.  But you know what --

 8 the plenary nature of an insurance commissioner's

 9 access to the documents of a licensee, correct?

10      MR. VELKEI:  "Plenary" meaning broad?

11      MR. STRUMWASSER:  "Plenary" meaning without

12 limitation, yes.

13      THE WITNESS:  I'm not sure it's without

14 limitation, but, yes, I'm aware of generally the scope

15 of the commissioner's authority to obtain information

16 from regulated entities.

17      MR. STRUMWASSER:  Q.  And in your experience,

18 management of companies are aware of the commissioner's

19 access to such records?

20      MR. VELKEI:  Calls for speculation.

21      THE COURT:  Well, if she knows.

22      THE WITNESS:  The answer is yes, generally.  There

23 are always exceptions.  There are other types of

24 documents and information within insurance companies

25 that truly are privileged.  And there's tension
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 1 sometimes between the regulator and insurance company

 2 when the regulator wants to see privileged information

 3 such as attorney-client privileged communications.

 4      MR. STRUMWASSER:  Q.   Okay.  So when, let's say,

 5 an officer or manager or director of a licensee writes

 6 a self-critical document, it would be reasonable to

 7 suspect that he or she knows at that time that the

 8 document would be subject to being obtained by the

 9 commissioner, correct?

10      A.  Yes and no.  If somebody were to stop and

11 think about whether the commissioner could subpoena a

12 request each and every piece of paper of an insurance

13 company, that's one thing.

14          There is a type of information that is

15 routinely provided to insurance departments in the

16 scope of market conduct examinations, consumer

17 complaints, financial examinations, data calls, other

18 types of inquiries.  So there is a lot of information

19 and some documentation that insurance companies would

20 normally expect could be turned over to a commissioner

21 or regulator or that would be requested by the

22 regulator but not necessarily every single document

23 within the company.

24      Q.  So to the extent that a person is -- a

25 manager, director, officer of a company is writing a
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 1 self-critical memo, your testimony is that he or she

 2 doesn't necessarily expect that it will in fact be

 3 obtained by the commissioner?

 4      A.  I don't know what that individual would be

 5 thinking.  But I would suspect that they're not

 6 thinking as they're writing it, "Will the regulator ask

 7 for this or not?"

 8      Q.  To the extent that is the case, the regulator

 9 need not fear a chilling effect on the writing of the

10 memo or e-mail because the author isn't thinking about

11 that at the time the document is being generated,

12 correct?

13      A.  I don't know that a regulator would be

14 thinking about a chilling effect.  Again, my point is

15 simply, when those kinds of assessments and evaluations

16 are made and when the company decides that some

17 improvement needs to be made or something needs to be

18 changed, that that type of behavior be encouraged and

19 not discouraged and that the fact that the company

20 undertakes that kind of analysis should be encouraged

21 and not used against them.  That's my point, not

22 whether the document itself will be turned over or not

23 turned over or -- it's the whole idea of evaluating

24 your performance and your compliance and trying to

25 improve it should be encouraged by the regulator.
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 1      Q.  Ms. Stead, you started that answer with "I

 2 don't know that a regulator would be thinking about a

 3 chilling effect."

 4          I think you meant to say, "I don't know

 5 whether the insurer or the author of the document would

 6 be thinking about a chilling effect," right?

 7      THE COURT:  I don't know.

 8          Read back the answer.

 9      MR. STRUMWASSER:  I'll withdraw it.  Withdraw it.

10 We'll stick with what she has.

11      MR. VELKEI:  The question was specific to what the

12 regulator --

13      MR. STRUMWASSER:  Q.  Well, then, let me ask the

14 question that I started with.

15          To the extent that the author of a

16 self-critical document is not thinking about the

17 possibility that the Commissioner is going to get the

18 document he or she is writing, you would have no

19 concern about a chilling effect preventing the document

20 from being produced, would you?

21      A.  I'm not sure whether that answer is yes or no

22 to that question.  Maybe I can explain.  Again, it's

23 not whether it's going to be produced to the regulator

24 or not that's the issue.

25          The concern is whether the regulator
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 1 encourages the company to do that kind of assessment

 2 and improvement in its processes or, when the company

 3 does take that kind of evaluation and finds something

 4 negative, whether the regulator would use it against

 5 the company.

 6          That's the point I'm trying to make, not a

 7 question of whether the regulator will have access to

 8 it or not.  The question is what the regulator will do

 9 with the information when they get it.

10      Q.  Well, but your point is, is it not, that, if

11 the author of this self-critical document or a possible

12 self-critical document that the author is contemplating

13 writing knows that it might be used against his company

14 or her company, that the author will not generate the

15 self-critical document which would be a good thing in

16 your view.  That's the point, right?

17      THE COURT:  Could you please read back the last

18 part of that question.

19          (Record read)

20      MR. STRUMWASSER:  I meant the document is a good

21 thing, not the failure to generate.

22      THE COURT:  Yes.

23      MR. STRUMWASSER:  Let me break it up.

24      Q.  Your point is that you want to encourage

25 companies to engage in the writing of self-critical
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 1 documents, right?

 2      A.  Yes, I want -- I would want them -- as a

 3 regulator, I would encourage them to engage in that

 4 process, sort of continuous improvement and

 5 self-assessment.

 6      Q.  And your point is that, if the author of a

 7 potential self-critical document thinks that the

 8 document would eventually be used against the company

 9 in an enforcement proceeding, he or she may be less

10 inclined to write the document; isn't that your point?

11      A.  Yes, that's -- in general, that's the concern.

12 As you've mentioned earlier, that's the concern that's

13 been raised in some litigation.  Yes.  And that sends

14 the wrong message to the industry.

15          Now, in this case, we've got -- there have

16 been documents where the company has done exactly what

17 I've talked about, gone through their processes,

18 evaluated it, worked on corrections, wanted changes.

19 Those things, that kind of process, should be

20 encouraged.

21          Whether there really will be a chilling

22 effect, I don't know.  But if there was a chilling

23 effect, that would be a bad thing for the regulators,

24 who now would have less information, and it wouldn't

25 help the companies.
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 1      Q.  Would you agree that, to the extent that the

 2 author of such a self-critical document at the time he

 3 or she is deciding to write it isn't even thinking

 4 about whether the commissioner would get access to it

 5 and use it, there is no harm in the commissioner

 6 subsequently using it because the commissioner -- the

 7 commissioner's use of it did not have a chilling effect

 8 on that employee?

 9      A.  No.  If you're talking about the commissioner

10 using that type of self-assessment, self-critical

11 analysis against the insurance company, I think that's

12 harmful to the whole regulatory process.  It's harmful

13 to the open dialog and sharing information that

14 regulators want to have with their licensed entities.

15      Q.  Ms. Stead, you just a moment ago mentioned

16 that there are documents of the kind you want protected

17 that are in this record that the Department is using,

18 correct?

19      A.  Yes, there have been some examples.  And,

20 again, I'm not saying protected.  What I'm saying is

21 not using that self-evaluating process, self-assessment

22 or critical analysis, whatever term you'd like to use,

23 not to use that against the insurance company.

24      Q.  So what is your advice to the Judge?  Should

25 those documents be stricken from evidence?
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 1      A.  I'm not here to tell the Judge what evidence

 2 to include or not include.  What I would suggest,

 3 though, is that whole process indicates a company

 4 that's focused on compliance and improving its

 5 processes and performance and doing what the law

 6 requires, what the regulators want, and that you want

 7 insurance companies to go through that process.  You

 8 want them to evaluate things.  You want them to find

 9 problems; if there are any, you'd want them to correct

10 it.  That furthers the regulator's goal of promoting

11 compliance and protecting consumers.

12      Q.  So you affirmatively want Judge Astle to look

13 at those documents and draw favorable inferences from

14 them about PacifiCare's performance, right?

15      A.  Again, I'm not here to tell the Judge what to

16 do with those.  I'm here to offer my opinion as a

17 former regulator that that type of process is a good

18 thing.

19          There were some harsh criticisms made

20 internally by this company.  And that's a good thing.

21 You want companies to do that.

22          What you really don't want is an insurance

23 company that just ignores its compliance, ignores its

24 process, ignores the regulator and does nothing.

25 That's what you don't want as a regulator.  And in this
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 1 case, you've got a company that was doing what they

 2 should be.

 3      Q.  Well, let me ask you this.  What about a

 4 document that says, "I have a self-criticism of

 5 PacifiCare that I want to tender.  We are ignoring our

 6 legal obligations.  And we are not complying with the

 7 law."

 8          Now, as I understand your testimony, you would

 9 say that that is a document that should be noted for

10 the laudable purpose of having engaged in

11 self-criticism, correct?

12      A.  Yes.  But there's another question, of course,

13 and that's what happened afterwards.  But, yes, that's

14 the type of process you want.  You want the companies

15 to identify those things.

16      Q.  But to the extent, for example, that the

17 document that I just described says, "We are not

18 complying with California law" and the company's

19 knowledge that it was not complying with California law

20 is an element of the violation being charged, is it

21 your opinion that the -- that that document should not

22 be used to prove that element?

23      A.  Yes, possibly.  And I need -- you really need

24 more facts.  And you're taking a little tiny fact out

25 of a much larger case, so it's a little difficult to
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 1 just give a yes or no.

 2          But there are a lot of questions there.  For

 3 example, when the company discovers it's in

 4 noncompliance, what is it doing?  Is it going to change

 5 its procedures to be in compliance, or is it ignoring

 6 the fact that it now knows it's not complying?

 7          In this case, when the company was advised of

 8 issues or discovered issues, they corrected it and

 9 became in compliance.  And that's what you want to

10 encourage.

11      Q.  Ms. Stead, do you recall seeing a document in

12 which Ms. Berkel says, "We are failing California law,

13 and routing is the reason"?

14      A.  I don't remember that exact phrase.  If you

15 want to show me something, I'd be happy to look at it.

16      Q.  Well, do you remember a document in which

17 Ms. Berkel says that they are failing California law

18 with regard to timely pay and that the reason was

19 document routing?

20      A.  I don't remember those terms.  I remember

21 documents about document routing.

22      Q.  Okay.  Actually, I need to correct my

23 question.

24          Do you remember a document in which Ms. Berkel

25 said, with regard to provider dispute resolution, "We
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 1 are failing California law, and routing is the reason"?

 2      A.  You know, I've looked at a lot of documents in

 3 review of this case.  I don't recall the specific one.

 4 I may very well have seen it.  And I'd be happy to look

 5 at it if you would like to show it to me.

 6      Q.  I'd like you to assume that there is such a

 7 document because I'd like to just probe this question

 8 of what the Judge and the Commissioner should do with

 9 it.

10          Now, you're here to make recommendations with

11 regard to how this case should be disposed of, correct?

12      A.  I'm here to offer some perspective on

13 insurance regulation and insurance regulators and --

14 yes, the outcome to some extent.

15      Q.  I'm sorry?

16      A.  Yes, and the outcome.

17      Q.  So now my question to you is, that document

18 from Ms. Berkel about the provider routing, the

19 provider dispute resolution and routing that I've asked

20 you to assume, is in the record and I'm asking you --

21 and let's also assume that the company's

22 contemporaneous knowledge of those circumstances is

23 relevant either to the violation or to penalty.

24          Do you have that assumption in mind?

25      A.  The knowledge is relevant to the violation or
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 1 the penalty?

 2      Q.  One or the other or both, but -- you know,

 3 that was a true "or."  I'm just trying to make -- I'm

 4 just giving you a hypothetical now.

 5      A.  Okay.

 6      Q.  Now, I take it that your opinion is that that

 7 document should in fact be considered in resolving this

 8 case for the fact that there was somebody at PacifiCare

 9 that was concerned about PDR timeliness, correct?

10      MR. VELKEI:  Incomplete hypothetical.  "That

11 document"?  I mean, if there is a document, it should

12 be shown to the witness.  But the description of the

13 document as having some phrase from Ms. Berkel doesn't

14 seem sufficient to be able to answer that question.

15      THE COURT:  Can you read the question back.

16          (Record read)

17      THE COURT:  I'll allow it.

18      THE WITNESS:  Yes, that letter should be

19 considered as an indication that you've got a company

20 that's concerned about compliance and correcting or

21 improving its performance as the case may be.  That's,

22 as I said before, a good thing.  And I'm speaking

23 without looking at the document, so it's a little bit

24 difficult to say exactly what should happen with it.

25          But in general, that type of analysis -- and
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 1 we know in this case that the company then corrected

 2 and improved its performance.  That, again, is what you

 3 want to encourage as a regulator.

 4          This isn't a case where the company discovered

 5 this information or learned about it or monitored

 6 something and did nothing.

 7      MR. STRUMWASSER:  Q.  And I take it that that same

 8 document, in your opinion, should not be used to prove

 9 an element of knowledge of the company for purposes of

10 violation or penalty, in other words, should not be

11 used against the company to prove an element of the

12 prosecution?

13      A.  Yes, I think that's correct.  That -- from

14 what I've seen in this case, when the company either

15 discovered on its own a problem or was informed of an

16 issue, whether it was a compliance issue or simply not

17 performing to its own standards, it took corrective

18 action or it made changes to improve things.

19          So it's okay for an insurance company to

20 identify non-compliance, for example, as long as

21 they're going ahead and fixing it like PacifiCare did

22 in this case.  That's the type of behavior that

23 regulators encourage.

24      Q.  And, now, adding to that hypothetical, let's

25 assume that, after that memo is sent, they do not
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 1 promptly fix it.

 2          Would -- in your opinion, would it be

 3 appropriate for the trier of fact here to take note of

 4 the existence and timing of the self-critical document

 5 in assessing, for example, whether the remedial actions

 6 were taken in a reasonably prompt time?

 7      A.  Yes, you could use that type of information as

 8 your indication of when the company knew there was a

 9 compliance issue and look at what they did afterwards.

10          Now, we talked before about promptness.  And

11 that's a pretty vague thing, and that's going to depend

12 on a lot of circumstances.  So I'm not going to say

13 this was prompt or not prompt.

14          But certainly, if you had a document that

15 said, "We learned today that we're not doing X

16 correctly," that would be your starting point for

17 considering what the company did in response to that

18 finding.

19      Q.  So in that instance, you don't have any

20 reservation about using the document against the

21 company; is that right?

22      A.  I don't know that you're using it against it.

23 What you now know is when the company knew about

24 something.  And the question is what did they do in

25 response.
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 1      Q.  And if, in fact, your prosecution was

 2 proceeding on the assumption they didn't act fast

 3 enough because you know from the memo that they knew at

 4 time one and in fact they didn't take action until time

 5 two, which the regulator argues was too slow, you're

 6 okay with using that document to prove knowledge at

 7 time one, correct?

 8      A.  Yes.  As I mentioned, if you had access to

 9 that, you would know that that was when the company

10 identified a problem, assuming it actually says, "Yes,

11 we're not [sic] in violation.  We know that."

12          But as we've discussed before, when you're

13 talking about how long corrective action takes and what

14 a reasonable time is, there are a lot of variables in

15 there.  And at some point, you know, the company has to

16 know what it has to do.  And the regulator really can't

17 get in there and second-guess whether it took too long,

18 whether it took three weeks and it should have taken

19 one week.  Those just really aren't issues that

20 regulators get directly involved with.

21          They may ask in general, "How long is this

22 going to take?"  But they're not, in my experience,

23 going to tell a company, "Oh, it should take 15 days

24 and no longer."  That's just not what happens.

25      Q.  Turn to Page 6 in your report, please.  The
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 1 bottom paragraph is the beginning of your Section 5.

 2 Regulators should be fair and impartial, right?

 3      A.  Yes.

 4      Q.  And in that first paragraph, you accuse CDI of

 5 not acting as a neutral, objective regulator, correct?

 6      A.  Yes.

 7      Q.  So am I correct, then, in inferring that you

 8 are accusing CDI of bias against PacifiCare?

 9      A.  Yes.  When I look at this case and some of the

10 things that happened, there are indications to me that

11 the regulator was not acting impartially with respect

12 to PacifiCare.

13      Q.  And was biased against PacifiCare?

14      A.  Yes.

15      Q.  Focusing your attention specifically on the

16 period prior to the market conduct exam, who do you

17 understand was in charge of the investigation prior to

18 the market conduct exam in 2007, that is to say, prior

19 to the 2007 market conduct exam?

20      A.  You know, I don't know if I'd know if there's

21 a single person.  The consumer complaint folks were

22 very involved.  Andrea Rosen, who I understand was the

23 health care enforcement attorney, appeared to have some

24 direct involvement.  There were market conduct folks

25 that were included in some of the meetings.  So I'm not
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 1 sure I can tell you whether or who one person might

 2 have been.

 3      Q.  There was a period when this was a consumer

 4 complaint issue, and market conduct had not yet gotten

 5 involved, correct?

 6      A.  I think that's right.  I think there was at

 7 least some activities conducted by the consumer

 8 complaint folks that, at least as far as I know, didn't

 9 involve market conduct.  But I don't know if I've seen

10 everything.

11      Q.  Who are the consumer complaint folks that

12 you're referring to?  What names do you recall?

13      A.  Nicoleta Smith, Mr. Masters, I believe

14 Mr. Cignarale was over all consumer complaints at that

15 point.  And there were some other individuals as well,

16 somebody with the name -- Love was her name, something

17 to do with IMRs.  There were several individuals.

18      Q.  Focusing on Nicoleta Smith, are you accusing

19 Nicoleta Smith of bias against PacifiCare?

20      A.  No, I'm not accusing her individually.  What

21 I'm saying is the activities and some of the actions

22 taken by the Insurance Department in this case overall

23 suggest to me that they were not being impartial and

24 they were not treating PacifiCare as they have other

25 companies.
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 1      Q.  Still focusing on the period prior to the

 2 involvement of the market conduct exam people, are you

 3 accusing Robert Masters of bias against PacifiCare

 4 during that period?

 5      A.  I don't have enough information to say whether

 6 he was or wasn't.

 7      Q.  Are you accusing Tony Cignarale of bias during

 8 that period against PacifiCare?

 9      A.  The period before the examination?

10      Q.  Yes.

11      A.  I don't have enough information for that

12 period of time to suggest whether he was or wasn't as a

13 person individually.

14      Q.  Are you accusing Barbara Love during that

15 period of bias against PacifiCare?

16      A.  Again, I don't have enough information about

17 her personally to accuse her of that one way or the

18 other.

19      Q.  Are you accusing any person individually, any

20 department employee or official, of bias against

21 PacifiCare during the period prior to the involvement

22 of the market conduct folks?

23      A.  As you can see from my report, I am not

24 accusing any single individual.  There has been conduct

25 by some of them.  There has been overall activity
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 1 conducted on behalf of the Department as a state agency

 2 that suggests to me that agency was not acting

 3 impartially in this or fairly in this case.

 4      Q.  Ms. Stead, with respect to this period before

 5 market conduct involvement, are you accusing the

 6 Department of bias against PacifiCare?

 7      A.  First of all, I'm not sure I can answer that

 8 with respect to the period of time because I don't know

 9 for sure when market conduct got involved.  So I don't

10 have the exact dates that you may be talking about.  So

11 I hesitate to answer that without knowing what the time

12 frame is that you're talking about.

13      Q.  Well, you are aware that there was a point at

14 which someone took a look at what was happening in

15 consumer complaints and said, "Let's do a targeted

16 market conduct exam," correct?

17      A.  No, I actually don't know if that was a

18 specific point.  I don't know.  There were -- market

19 conduct was included on things at different points in

20 time.  I don't know the exact date that a decision was

21 made to conduct an exam.

22      Q.  What is the date or time frame or event as of

23 which you accuse CDI of bias against PacifiCare?

24      A.  I don't have an exact date.  What I'm trying

25 to explain is that, in the course of this whole thing,
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 1 there has been conduct, there have been actions taken

 2 in treatment of this company that suggests to me as a

 3 former regulator that the Department wasn't acting

 4 fairly, impartially as I would have expected and that

 5 this company was treated differently.

 6          So it wasn't a specific point in time that I

 7 can tell you it happened on a certain date.  It's a

 8 collection of things that happened in this case.

 9      Q.  Ms. Stead, is it your contention that bias by

10 the Department against PacifiCare was manifest from the

11 first official actions of the Department?

12      MR. VELKEI:  Vague as to "first official actions."

13      THE COURT:  You mean filing the --

14      MR. STRUMWASSER:  No, no, no, not filing.  First

15 investigation, initial -- anything in 2006.

16      Q.  Is it your contention that CDI manifested bias

17 against PacifiCare from the beginning of CDI's

18 involvement in the post-merger issues with PacifiCare?

19      MR. VELKEI:  Asked and answered.

20      THE COURT:  I'll allow it.

21      THE WITNESS:  Again, I don't have the specific

22 date.  What I am saying is that there was a series of

23 actions taken by the Department with respect to this

24 company that suggests to me that the Department was not

25 being fair and impartial and even objective, as I would
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 1 expect the regulator to be.

 2      MR. STRUMWASSER:  Q.  I understand that.  But my

 3 question was whether you think that every act taken by

 4 the Department with respect to PacifiCare following the

 5 merger reflected CDI bias against PacifiCare.  It's a

 6 simple yes or no question.

 7      MR. VELKEI:  Well, that's a new question.  That

 8 wasn't the question you asked.

 9      THE COURT:  Could you read the question back.

10          (Record read)

11      THE COURT:  All right.

12      THE WITNESS:  I can't answer that question.  That

13 goes back to the beginning of 2006.  At any given time

14 an insurance regulator has contact with an insurance

15 company, whether it's a product filing or a consumer

16 complaint, some kind of financial review or some kind

17 of data call or something else -- I don't even know

18 exactly what all those contacts were in '06, for

19 example, or even in '07.  I just know what I've seen in

20 this record.  And there have been actions that, as a

21 former regulator, concern me.

22      MR. STRUMWASSER:  Q.  January 2006, is it your

23 opinion that CDI was biased against PacifiCare in

24 January 2006, was not biased in January of 2006, or you

25 just don't know?
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 1      A.  As of January 2006, I don't know.

 2      Q.  You don't have any evidence that CDI was

 3 biased in January of 2006, do you?

 4      A.  I'm not aware of anything one way or the other

 5 on that issue in January 2006.

 6      Q.  As a regulator, what would your reaction be if

 7 someone accused your department of bias on the basis of

 8 not having any evidence that there was no bias?

 9      MR. VELKEI:  Argumentative.

10      THE COURT:  Sustained.

11      MR. VELKEI:  Thank you.

12      MR. STRUMWASSER:  Q.  Ms. Stead, what was the

13 first event you can point to that you contend

14 demonstrates bias by CDI against PacifiCare?

15      A.  I don't know the exact date, but there were

16 some incidents we've talked about before in early 2007.

17 And, again, it isn't even just one specific thing.

18 It's a series of things.  It's collective actions that,

19 taken collectively, concern me.

20          The complaint that we mentioned with the

21 Griffins when -- had been closed because they couldn't

22 help the provider, and it was reopened.  And when the

23 senator contacted the Department and a violation for

24 IMR notice was cited.  You know, that, to me, is very

25 odd.  If that was the only thing that happened, I don't
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 1 know if I would have the same concern.

 2          But then there were the SleepQuest complaints

 3 that required the company to respond on complaints that

 4 were self-funded that were outside the Department's

 5 jurisdiction.  That was unusual.

 6          Ms. Rosen's communications with CMA, in my

 7 opinion, were inappropriate for any regulator

 8 and clearly non-objective.  And we know she had some --

 9 at least there's some communication suggesting she had

10 some influence on the exam.  And we know she's been

11 involved in this case since then.

12          There are other things, but my point is it's

13 this -- the collective actions that, when I look at it

14 together and where we are today in this case, as I

15 said, it concerns me the Department was not being

16 objective, fair or impartial.

17      Q.  So you begin the answer by referring to early

18 2007.  Am I correct, then, that you have no evidence of

19 bias by CDI against PacifiCare prior to 2007?

20      A.  You know, I -- my answer is I really don't

21 know without going back and looking at things.  It

22 seemed to come together in 2007.  It's possible there

23 were things happening in 2006 that led to what happened

24 in 2007.  Ms. Smith, I notice, had communications on

25 some of the complaints in 2006.
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 1          So as I said, it's not like there was some

 2 specific thing that just happened that said to me that

 3 the Department wasn't being impartial.

 4      Q.  Ms. Stead, you said "it seemed to come

 5 together in 2007."  Am I correct that you're saying the

 6 bias came together in 2007?

 7      A.  What I'm saying is that there are things that

 8 happened in 2007 that, when I take -- look at them

 9 collectively and with the rest of this case, suggested

10 to me that something unusual was going on, yes.

11      Q.  Well, I understand you say something unusual

12 was going on.  My question was, is it your testimony

13 that the bias came together in 2007?

14      A.  As I said before -- I don't mean to be

15 difficult -- but I don't know that there's a certain

16 date that it started.  These things seemed to happen

17 and, taken together, caused me concern.

18      MR. VELKEI:  Your Honor, is this a good time for a

19 break?

20      MR. STRUMWASSER:  No.  I'd like to go a little

21 longer if we can.

22      THE COURT:  Just a few minutes.  We need a break.

23      MR. STRUMWASSER:  Yes.

24      Q.  Ms. Stead, your prior answer -- I'll read the

25 question and the beginning of the answer.
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 1                         "So you begin the

 2                    answer by referring to early

 3                    2007.  Am I correct, then,

 4                    that you have no evidence of

 5                    bias by CDI against

 6                    PacifiCare prior to 2007?"

 7          And your answer began:

 8                         "You know I -- my answer

 9                    is I really don't know without

10                    going back and looking at

11                    things.  It seemed to come

12                    together in 2007."

13          What is "it" in that sentence?

14      A.  The bias that you were asking me about.

15      MR. STRUMWASSER:  Okay.  Now is a good time.

16      THE COURT:  Okay.

17          (Recess taken from 11:00 to 11:24)

18      THE COURT:  Okay.  We can go back on the record.

19      MR. STRUMWASSER:  Q.  Ms. Stead, you identified

20 the Griffin issue as evidence of bias.  And you

21 acknowledge that the Department took a second look at

22 the Griffin complaint in response to a senator's

23 inquiry, right?

24      A.  Yes, they reopened the complaint.

25      Q.  And is it your testimony that, when a
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 1 department of insurance gets a complaint from a member

 2 of the state legislature saying, "I'm concerned about

 3 Dr. X's claim.  Would you take another look at it," and

 4 it re-opens that file, that that is evidence of bias on

 5 the part of the department?

 6      MR. VELKEI:  Misstates the record.  That's not

 7 what happened in this case, your Honor.

 8      THE COURT:  Overruled.

 9      THE WITNESS:  No, standing alone, that doesn't.

10          But what happened in this case was that they

11 ended up citing the company for a violation that had

12 nothing to do with the nature of the problem that the

13 complaining party was alleging.

14          But even that, standing alone, I wouldn't

15 necessarily say that alone is indication of bias.  As I

16 said a little bit earlier, it's the collective actions,

17 the series of things that happened in this case that

18 suggest to me the bias.

19      MR. STRUMWASSER:  Q.  And so you testified earlier

20 that, when you were in the department, you got

21 comparable inquiries from senators, right?

22      A.  Yes, sometimes consumers would go to the

23 legislature if they couldn't get what they wanted.

24      Q.  And when those came in, your department would

25 look at the file again, right?
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 1      A.  Yes, to some extent.  We didn't necessarily

 2 reopen the complaint if it was closed.

 3          What normally happened is that the executive

 4 office, if you will, where the legislative liaison

 5 folks were, they would ask, for example, from the

 6 consumer complaints area, 'What happened?  What did you

 7 do?  Why did you do it?  Is that all we can do?"  And

 8 then they would report that back to the legislator.

 9 That's what would normally happen.

10      Q.  And normally they would make some kind of a

11 record of their having looked at the file again,

12 correct?

13      A.  If you're asking me whether there would be a

14 notation in the consumer complaint file, I don't really

15 know.  Unless something else was actually done, I don't

16 know that there would be.  But I can't say for certain.

17      Q.  Ms. Stead, do you have any evidence that the

18 senatorial inquiry regarding the Griffin file was

19 handled any differently than any other legislative

20 inquiry with respect to any other insurer's claim?

21      A.  The answer is no, I don't have any specific

22 examples of that.  But again, to reopen a complaint and

23 cite a company for a violation that has nothing to do

24 with the consumer that's complaining or, in this case,

25 the doctor and not being able to help the doctor is
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 1 unusual, strikes me as unusual.

 2      Q.  Is that -- do you have any basis to assert

 3 that that was something that was done uniquely with

 4 respect to PacifiCare as opposed to other insurers?

 5      A.  No, nor do I have any information suggesting

 6 that was the normal practice for the Department either.

 7      Q.  Do you know who it was that reopened the file?

 8      A.  No, I don't know who physically or ordered the

 9 reopening.  Mr. Masters, I believe, looked at the

10 complaint when it was reopened.

11      Q.  And it was he who identified the additional

12 violations, correct?

13      A.  Yes, I believe he issued the letter.

14      Q.  And at the time he issued the letter, do you

15 contend that Mr. Masters was biased against PacifiCare?

16      A.  I don't have any information, as I said

17 before, to tell you whether Mr. Masters personally had

18 a bias against the company.

19      Q.  Do you recall seeing testimony by

20 Mr. Cignarale in this case to the effect that such

21 reopening of a complaint was not unusual?

22      A.  I don't recall what he said exactly on that.

23      Q.  Assuming that he did say that, you have no

24 basis to dispute that, do you?

25      A.  No.  If he said that, since he was over all of
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 1 complaints, I suppose that may be the case.  But as I

 2 said, the citation, given the nature of the complaint,

 3 is unusual.

 4      Q.  Unusual in your experience, not in his, right?

 5      A.  Unusual in my experience.  And, again, as I

 6 said before, it's not that one incident that concerns

 7 me.

 8      Q.  Ms. Stead, you said that this bias came

 9 together in 2007.  What brought the bias together in

10 2007 in your understanding?

11      A.  There were several things that occurred, as I

12 said before, taken together suggest to me that the

13 Department's response was not really the impartial

14 response I would have expected.

15          So we've mentioned the Griffin complaint.

16 We've mentioned the SleepQuest complaints that were

17 outside the Department's jurisdiction.  We have

18 indications that Ms. Rosen was seeking suggestions from

19 the CMA about what the Department should do, sharing

20 information with them, encouraging them to rack up

21 complaints, telling them they think they would be

22 pleased with what the Department did.

23          At the same time, that's when the CMA filed

24 the complaint with the Department.  And as I've

25 testified before, that type of complaint isn't unusual.
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 1 What was unusual was the response by the Department to

 2 that that indicated to me a bias in favor of the

 3 provider community and against PacifiCare in this case.

 4      Q.  The things you've identified -- the Griffin

 5 complaint, the SleepQuest, the other factors you just

 6 identified in your last answer -- those are all what I

 7 understand to be what you're pointing to as the

 8 evidence of the bias.

 9          But my question is what happened, in your

10 mind, that made the Department biased in early 2007?

11      A.  I don't know.  I don't know what caused the

12 Department to act in the way it did.  What I can tell

13 you is the series of actions are not what you expect

14 from regulators, and they indicate to me that the

15 Department was not being impartial as I would have

16 expected.

17          What the motivation was, I don't know.

18      Q.  Well, you're testifying that the motive was

19 bias, aren't you?

20      MR. VELKEI:  Objection, vague.

21      THE COURT:  I don't understand that either.

22      MR. STRUMWASSER:  She just said what the

23 motivation was, she doesn't know.

24      THE COURT:  Right.  So the motive isn't bias.

25 That doesn't make any sense.
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 1      MR. VELKEI:  Right.  You're asking what was the

 2 motive for the bias, was the question.

 3      THE COURT:  Is that what you're asking?

 4      MR. VELKEI:  That was the previous question, your

 5 Honor.

 6      MR. STRUMWASSER:  Well, I understand bias to be a

 7 motive or a state of mind.  And my initial question was

 8 what caused that change in state of mind.  And I just

 9 understand the word "bias" to be a motive.

10          "Why did you take your action?"

11          "Well, I was biased against you."

12          I understand that to be --

13      THE COURT:  I'm sorry.  That doesn't move anything

14 forward as near as I can tell.

15      MR. STRUMWASSER:  All right.

16      Q.  At the time -- in early 2007, at the time that

17 you say it came together, the bias came together, who

18 at CDI was, in your view, biased against PacifiCare?

19      MR. VELKEI:  Asked and answered, your Honor.  We

20 went through a whole list of people.  I think the

21 witness's testimony is she wasn't --

22      THE COURT:  I don't see that you're asking

23 anything different.  Sustained.

24      MR. STRUMWASSER:  The first questions had to do

25 with the earlier period, the 2006 period.  I'm now
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 1 asking when it came together.

 2      THE COURT:  All right.  So this is later now?

 3      MR. STRUMWASSER:  Yes.

 4      THE COURT:  All right.  I'll allow it.

 5      THE WITNESS:  First, let me explain that, when I

 6 say "it came together," that's my description of what I

 7 saw and what I concluded from some of the activities.

 8          We've already mentioned some specific

 9 individuals, and I've said I don't have any information

10 to suggest whether some of those individuals really had

11 a personal bias against PacifiCare or not.

12          Ms. Rosen's concern -- her communications

13 greatly concern me.  I don't know what her personal

14 motivation might have been.  But her communications

15 with the company were not that of an objective or

16 impartial regulator.

17      MR. STRUMWASSER:  Q.  So just so I have your

18 opinion clear here, you are not prepared to say that

19 any specific person at CDI was personally biased

20 against PacifiCare but that the Department was biased

21 against PacifiCare?

22      A.  Yes, except that I don't have personal

23 knowledge of what their motivation was or what anyone's

24 personal bias may or may not have been.

25          We know the Commissioner, who had special
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 1 interests -- there's been some testimony about that.

 2 And for some reason, staff were reporting certain

 3 complainants as being VIPs, which in my mind suggests

 4 preferential treatment.

 5          Do I know for sure that the Commissioner was

 6 biased or that some individual was?  I don't.  What I'm

 7 saying is, as a state agency, the state agency took

 8 actions that suggest to me, as an agency, there was a

 9 bias.

10      Q.  Okay.  And I understand you're consistently

11 saying that the Department was biased.

12          With respect to former Commissioner Poizner,

13 in let's say the first half of 2007 -- strike that.

14          In general, are you saying that, at any time

15 during his term as Commissioner, former Commissioner

16 Poizner was biased against PacifiCare, was not biased

17 against PacifiCare, or you don't know whether he was

18 biased against PacifiCare?

19      A.  As I said before, I am not accusing -- to use

20 your word -- any specific individual of individual

21 personal bias against the company.

22          What I'm talking about is, as a state agency,

23 a regulator that is supposed to be objective and fair

24 and impartial in their dealings with regulated entities

25 and with complainants, I've seen indications in this
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 1 case that that didn't happen, that there was -- there

 2 are activities that suggested a bias to me, a lack of

 3 fairness and a lack of impartiality when it came to

 4 dealing with PacifiCare.

 5      Q.  Ms. Stead, you've also said that CDI was not a

 6 neutral, objective regulator during the examination

 7 itself, haven't you?

 8      A.  Yes.  During the whole process, there were

 9 indications of different treatment for this company.

10      Q.  Back on Page 6, paragraph after the headline,

11 the heading Roman Numeral V, third sentence, you are

12 saying, inter alia, that the events leading up to the

13 examination, the examination itself, and the course of

14 this enforcement action reflect bias, correct?

15      A.  Reflect a series of aberrations is what I've

16 said, that there were some unusual things that

17 happened, yes.

18      Q.  Well, let's just tidy that up then.  Is it the

19 case that you are saying that CDI was not a neutral,

20 objective regulator during the examination itself?

21      A.  I can't give you a yes or no.  As I've said

22 before, it's the whole series of activities, things

23 that have gone on from the beginning.  Was the exam

24 part of it?  Well, yes.

25          Do I think that the exam team was biased?
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 1 Again, I wouldn't have any way of knowing whether

 2 individually they did or not.

 3          But we know that the Department didn't follow

 4 all of its procedures.  We know that they tested this

 5 entire claims population and then tried to compare that

 6 with other exams where samples were used.

 7          So there -- taken together from the start to

 8 finish -- have been a lot of things to me that suggest

 9 to me that things were not done fairly or impartially.

10      Q.  Well, starting with departure from procedures,

11 as you would have it, and just assuming for present

12 purposes that that occurred, that the Department

13 undertook unusual procedures in this examination, is it

14 your experience that the only reason why a regulator

15 would depart from established procedures is bias

16 against the examinee?

17      A.  No.  What I've said is that, when an agency

18 doesn't follow its procedures, it creates the

19 opportunity for bias, and depending on exactly what

20 happened, it could be very troubling.

21      Q.  Ms. Stead, was there any departure from

22 standard procedures in your mind that was caused, in

23 your opinion, by a bias on the part of the Department

24 against PacifiCare specifically with respect to the

25 market conduct exam?
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 1      A.  Possibly.  I don't know the motivation for

 2 testing the entire claims population.  But we've heard

 3 that this is the one case where they've done that.

 4          Now, if you were a regulator and you wanted to

 5 get the particular company and you wanted to rack up

 6 the violations, one way to do that would be to test the

 7 entire claims population, count each and every

 8 violation and count each and every form as a violation

 9 rather than using the normal sampling methodology.

10      Q.  Your testimony is that you don't know the

11 motivation for having made that decision to test the

12 entire claims population with respect to certain

13 variables, correct?  You don't know the motivation?

14      MR. VELKEI:  Calls for speculation.  To be clear,

15 the Department did destroy the records that would

16 perhaps have shed some light on some of these issues.

17      THE COURT:  It's speculation too.

18          Could you read the question back.

19          (Record read)

20      THE COURT:  I'll allow it.

21      THE WITNESS:  That's correct.  I just said that.

22 I don't know the motivation.  But if you were motivated

23 to try to rack up violations, that would be one way to

24 do it.

25      MR. STRUMWASSER:  Q.  If you were motivated simply
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 1 to figure out how many violations occurred, that would

 2 be a way to do it too, right?

 3      A.  Yes, it's possible.

 4      Q.  So, for example, if a regulator had evidence

 5 that there had been late pay problems for a company,

 6 the most accurate way to determine whether there were

 7 late pay problems and what the extent was would be to

 8 do a full, 100 percent examination of timely payment,

 9 correct?

10      A.  Yes, that's one way.  You can also establish

11 that through appropriate sampling.  So I'm not -- and I

12 think I testified earlier that I'm not saying that

13 that's an improper methodology.

14      Q.  So by itself, the decision to do 100 percent

15 sample for certain variables is not necessarily

16 evidence of a lack of fairness or impartiality, is it?

17      A.  No, standing alone it's not.  Just as the

18 other indications of bias that I have mentioned,

19 standing alone, probably none of them except maybe

20 Ms. Rosen really have, by themselves, raised a

21 suggestion.  But taken together with things that

22 happened then and even in this case suggest to me an

23 inappropriate bias.

24      Q.  You know who was in charge of the market

25 conduct division during the 2007 PacifiCare targeted
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 1 market conduct exam, correct?

 2      MR. VELKEI:  Vague as to time.  It actually

 3 changed in the midst, your Honor.

 4      THE COURT:  Read the question back.

 5          (Record read)

 6      MR. STRUMWASSER:  I think that's right actually.

 7      THE COURT:  All right.

 8      MR. STRUMWASSER:  Q.  Do you know any of the

 9 people who were in charge of the market conduct

10 division during the market conduct exam?

11      A.  My understanding is when the examination was

12 called, Joel Laucher headed up the division.  Craig

13 Dixon was one of the supervisors.  Mr. Cignarale took

14 over later in the year.

15      Q.  Mr. Laucher was the one who had the decision

16 to call the exam, right?

17      A.  I don't know whether Joel called it or whether

18 he was ordered to call it.

19      Q.  He was overseeing it?

20      A.  By "it," you mean the examination?  It's my

21 understanding he headed up the market conduct division,

22 so presumably any examinations conducted by his

23 division would be under his responsibility.

24      Q.  In much the same way that you headed up, among

25 other things, the market conduct function for the Ohio
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 1 Department when you were assistant director, right?

 2      A.  Yes.

 3      Q.  Do you fault Mr. Laucher for any of the

 4 decisions he made that you're aware of with respect to

 5 the 2007 market conduct exam?

 6      A.  Yes, from a very sort of an objective,

 7 outside-looking-in kind of perspective in that, if you

 8 have a high profile examination, which I believe he

 9 indicated it was, and you have some issues involving

10 new laws which were being tested, then I would have

11 expected perhaps more hands-on oversight and certainly

12 wouldn't have wanted my examiners to receive answers to

13 referrals that didn't fully answer things.  I would

14 have encouraged more communication with the company.

15      Q.  So you fault the Department for not following

16 up enough to PacifiCare on some referrals, and you

17 fault Mr. Laucher for not having required them to do

18 so; is that right?

19      A.  Yes, but I'm not sure I would use the word

20 "fault."  I think ideally it would have been done

21 differently.

22          He also indicated in the e-mail that the

23 purpose of the examination was to test the

24 effectiveness of the corrective actions the company has

25 taken.  And by doing the examination when they did and
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 1 using the exam window period that they did, they

 2 weren't able to test the effectiveness of the

 3 corrective actions because they used a window period

 4 that covered the exact time that they knew some of the

 5 issues were going on.

 6          So if you really were trying to test the

 7 effectiveness of the corrective actions, you would have

 8 chosen a later window period.

 9      Q.  What was the window period for the targeted

10 exam?

11      A.  June the 23rd, 2006, through -- I don't know

12 if it was May or June of 2007.

13      Q.  I'll tell you it was May.  And in the summer

14 of 2007, they were at the company; they were in the

15 field conducting the market conduct exam, right?

16      A.  Yes, my understanding is they were on site by

17 August.

18      Q.  So they couldn't have chosen a much later

19 period, could they?

20      A.  Yes, depending on the time of the examination.

21 If they really wanted to test the corrective actions

22 and the effectiveness and whether they work, you would

23 have put it off a little bit so you had at least a

24 reasonable window of time that you could test the

25 compliance.
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 1      Q.  So your criticism is not really that they

 2 chose the wrong window given the examination but that

 3 they called the exam too soon?

 4      A.  Let me be clear.  If the point of the

 5 examination, as Mr. Laucher cited in the e-mail, was to

 6 test the correctiveness -- I'm sorry, the effectiveness

 7 of the corrective action, then the timing of the

 8 examination window period wasn't going to accomplish

 9 that.

10          If you wanted to go in and find violations

11 that you already knew existed because you know already,

12 for example, the EOB and EOP forms didn't have certain

13 notice language on there, then you would call it for

14 the time period they did to go in and find those

15 violations.

16      Q.  Ms. Stead, some of these violations dated back

17 to 2006, right?

18      A.  I'm not sure which violations you're talking

19 about, but the exam window period covered part of 2006.

20      Q.  For example, we had COCC violations in 2006,

21 right?

22      A.  I believe so -- I believe so.

23      Q.  And we had incorrect pre-ex period in 2006,

24 right?

25      A.  Yes.  Again, that was something that was
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 1 discussed with the Department by the end of 2006,

 2 corrective action taken, claims remediated.  So if you

 3 go back in in the fall of 2007 and test, you're going

 4 to find what you already knew was going on.

 5      Q.  Well, you're going to find out whether or not

 6 the corrective actions that were promised were taken,

 7 right?

 8      A.  No.  What you would find would be the

 9 violations that existed in 2006, if there were any, not

10 whether the corrective actions that were taken in early

11 2007 actually fixed the problem.

12      Q.  So looking in, let's say, May of 2007 for

13 pre-ex violations would not tell you whether the

14 corrective action efforts taken in early 2007 had been

15 fixed?

16      A.  I'm not sure I understand the question.  If --

17 maybe I can explain.

18          If you're going to test -- if a company takes

19 corrective action to fix a problem, whatever it is, and

20 you want to test as a regulator whether those

21 corrective actions worked, you have choose a review

22 period after the implementation of those corrective

23 actions.

24      Q.  Now, Ms. Stead, you are aware that the

25 targeted market conduct exam was taken as a part of a
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 1 joint investigation by CDI and DMHC?

 2      A.  Yes, I understand there was some public

 3 communications about that.  My understanding was the

 4 examinations were not conducted jointly.

 5      Q.  Well, they were consulting with one another,

 6 right?

 7      A.  Yes, but when I think of a joint

 8 investigation, I think of two agencies involved in the

 9 same investigation.

10      Q.  They chose roughly the same window period?

11      A.  I don't recall.

12      Q.  Do you know which agency was in the field

13 first?

14      A.  Physically in the field?  You mean at the

15 company's offices?

16      Q.  Yes.

17      A.  My understanding is DMHC was there first.

18      Q.  Do you fault them for going in so early?

19      A.  I haven't given that any thought.  DMHC

20 doesn't seem to be the agency in question in this case.

21      Q.  Do you contend that DMHC was biased against

22 PacifiCare?

23      A.  I haven't considered that.  And I have not

24 made -- given an opinion on that.

25      MR. STRUMWASSER:  This is probably a good time for
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 1 us to break, your Honor.  I would like, however, first,

 2 to mark another exhibit.

 3      THE COURT:  Okay.

 4      MR. STRUMWASSER:  This is an article by Ms. Stead

 5 regarding matters that were -- she was examined about

 6 this morning.

 7      THE COURT:  This is 1220.

 8          (Department's Exhibit 1220 marked for

 9           identification)

10      THE COURT:  A 2006 article.

11      MR. STRUMWASSER:  Let me just ask the witness to

12 authenticate it, if I may.

13      MR. VELKEI:  Shows summer 2006 in the bottom

14 right.

15      THE COURT:  Uh-huh.

16      MR. STRUMWASSER:  Q.  Ms. Stead, do you recognize

17 this article as an article you and Jeffrey Thomas

18 authored in 2006?

19      A.  Yes.

20      MR. STRUMWASSER:  All right.  This is a good time.

21      THE COURT:  1:30.

22          (Whereupon, the luncheon recess was taken

23           at 11:52 o'clock a.m.)

24

25
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 1                     AFTERNOON SESSION

 2                         ---o0o---

 3          (Whereupon, the appearances of all

 4           parties having been duly noted for

 5           the record, the proceedings

 6           resumed at 1:33 o'clock p.m.)

 7      THE COURT:  All right.  We can go back on the

 8 record.

 9      MR. STRUMWASSER:  Good afternoon, Ms. Stead.

10      A.  Good afternoon.

11      Q.  I'm going to turn to your accusations of

12 impropriety in the course of this enforcement action.

13          First, would you agree that an enforcement

14 agency such as the Department of Insurance has both

15 investigatory and prosecutorial duties?

16      A.  Yes.

17      Q.  When it is functioning as a prosecutor, it is

18 not neutral, is it?

19      A.  When an insurance regulator is functioning as

20 a prosecutor, it's fulfilling its obligation to enforce

21 the insurance laws, and you would expect that there

22 would be evidence to support the regulator's position

23 in the charges that he filed.

24          But I would still expect the regulator to

25 be -- I mean, neutral in the sense that you need to be
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 1 objective.  You still don't want to be biased, even if

 2 you're prosecuting charges.

 3      Q.  When a regulator brings an action, a

 4 prosecutorial action, as a public prosecutor, that

 5 regulator is required to believe that the action has

 6 merit, correct?

 7      A.  Yes, I would certainly hope that the regulator

 8 believed there was sufficient evidence to prove the

 9 allegations, yes.

10      Q.  And the regulator is required to believe that

11 the defenses that the regulator is aware of do not have

12 merit, correct?

13      A.  I don't know that I've ever considered what

14 the regulator has to think about the defenses.  You

15 certainly have to believe, as a regulator, that the

16 entity against which you're bringing charges has

17 violated the law and you have the evidence that's

18 necessary to prove that.

19      Q.  And once you as a regulator and as a

20 prosecutor have satisfied yourself that you do have the

21 evidence that the law was violated, the prosecutor

22 becomes an advocate for the position that -- for that

23 position, correct?

24      A.  If by "advocate" you mean they're trying to

25 prove the case they filed, yes.  But you're still a
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 1 regulator and a state agency.  And you still need to do

 2 that fairly, impartially.

 3      Q.  Are you aware of federal and California case

 4 law holding that zealous advocacy is the proper duty of

 5 a government prosecutor?

 6      MR. VELKEI:  Calls for legal conclusion, assumes

 7 facts not in evidence.  I have not seen any case in

 8 this entire proceeding that says zealous advocacy is

 9 the standard by which the Department should be judged.

10      THE COURT:  You know, I think I need more than

11 that.  Sustained.  Could be talking about the

12 Department of Justice.

13      MR. VELKEI:  Right.

14      THE COURT:  Prosecuting something else -- I don't

15 know what it is, so I'm going to sustain the objection.

16 You need more.

17      MR. STRUMWASSER:  Q.  Have you ever seen federal

18 or California case law holding that, even in a criminal

19 prosecution, zealous advocacy is the duty of a public

20 prosecutor?

21      THE COURT:  I don't see how that's relevant here.

22 This is not a criminal case.

23      MR. STRUMWASSER:  Well, unless this witness is

24 prepared to say that the standard for an insurance

25 enforcement action -- the prosecutor of an insurance
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 1 enforcement action is higher than the standard for a

 2 criminal prosecutor --

 3      THE COURT:  They're just two different worlds.

 4 I've been in that world.  No.  They're not comparable.

 5 Find something else.

 6      MR. VELKEI:  Thank you, your Honor.

 7      MR. STRUMWASSER:  Okay.

 8      Q.  Would you agree, Ms. Stead, that there is

 9 nothing improper about a public official who is

10 investigating or prosecuting an enforcement action

11 encouraging members of the public who have complaints

12 against the party being investigated or prosecuted to

13 come forward with all their evidence?

14      A.  Perhaps.  It may depend on what the Department

15 is trying to do.  You know, in this case, where we saw

16 Ms. Rosen trying to get complaints filed, I think that

17 was inappropriate.  Regulators normally aren't going to

18 be providing or being a source of relief for consumers.

19 So it's not as if the Department would be doling out

20 money to people.  So you wouldn't need them for that

21 reason.

22          Normally what happens in those situations is

23 the burden is on the insurance company to go find

24 people that they perhaps shortchanged somehow or didn't

25 provide benefits for.
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 1      Q.  But if a department of insurance is

 2 prosecuting an enforcement action and has reason to

 3 believe that there are victims of illegal practices by

 4 the insurance company who have relevant information

 5 about the practices that are being prosecuted, is there

 6 anything wrong with the prosecutor, the agency,

 7 approaching those people and inquiring as to the

 8 information they have?

 9      A.  I don't understand when that would happen.  If

10 you've already prosecuted the case, you've already done

11 your investigation, and you have your evidence.

12      Q.  How about the case has been referred to the

13 prosecutorial branch of the agency because they've

14 already establish some violations but they have reason

15 to believe there are more?

16          Is there anything wrong with the agency going

17 out and trying to find out from the people who have

18 evidence about the additional violations what evidence

19 they have and what violations occurred?

20      A.  You know, I'd really have to think about that

21 because my -- I don't want to say it would never be

22 appropriate.  But you either have your evidence or you

23 don't.

24          And, I mean, you're talking about violations

25 of insurance laws.  It's a little bit different than
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 1 looking for victims.  So if you're just looking for

 2 additional violations to pile on, I don't think that's

 3 an appropriate use of the Department's powers.

 4      Q.  Absent evidence that a given act or practice

 5 was intentional, prosecution of an unfair insurance

 6 practice under 790.03(h) requires showing of a general

 7 business practice, correct?

 8      A.  Yes.  There are two ways you could establish a

 9 claim settlement practice under (h) that would be

10 unlawful: if it's intentional, that is, a stated

11 practice to violate the law, or what regulators do use

12 is, and I think what the statute says, is it occurs

13 with such frequency.

14      Q.  So the number of violations, even if you got

15 some violations, the number of violations becomes an

16 element of proof for at least some -- in at least some

17 cases when you're prosecuting a violation of 790.03(h),

18 correct?

19      A.  Yes, the number is important.  But at the

20 point you're prosecuting, you should have completed

21 your factual investigation before the charges are

22 filed.  So any fact finding you need to do should have

23 been done.

24          And an insurance department has plenty of

25 authority to get whatever information it needs from the
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 1 insurance company to establish the violations and the

 2 number of violations that it thinks occurred.

 3      Q.  So is it your position that, once the agency

 4 is satisfied that it has a prosecutorial offense or

 5 offenses, that it's improper for it to continue to

 6 investigate and determine whether there are more

 7 violations?

 8      A.  Not necessarily.  But if your case is --

 9 you've investigated and you're proceeding, seems to me

10 that's your case.  And you don't file charges until you

11 have everything.  So it would be unusual to continue to

12 investigate a company when you've already started

13 administrative proceedings against them.

14          Now, it's possible that something new comes in

15 the door that's not part of your proceeding, and maybe

16 there's a consumer complaint that's being looked at at

17 the same time you're prosecuting an enforcement action.

18 But that's different than sort of investigating as part

19 of --

20      Q.  So is it your -- I'm sorry.

21      A.  A little different than conducting an

22 investigation as part of your enforcement proceeding.

23      Q.  So is it your testimony that it is unusual for

24 an agency that has decided to proceed with a

25 prosecution to continue to investigate the facts of the
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 1 case?

 2      A.  Yes.  I wouldn't expect charges to be filed

 3 until the agency has completed its investigation.

 4      Q.  And is it your testimony that it is improper

 5 for an agency to allege new violations that it has

 6 encountered during the case after the initial

 7 accusation is filed?

 8      A.  Yes, I believe it's unusual.  Whether

 9 additional charges could be filed would be a matter of

10 the administrative procedures laws in that state.

11      Q.  Are you contending that it's improper to do

12 so?

13      A.  What I said was it would be unusual to

14 continue investigating it and keep adding allegations

15 to an enforcement proceeding that's already pending.

16          Can an allegation or pleading be amended if

17 the laws of the state permit that?  Certainly.

18      Q.  Do you know whether the laws of this state

19 permit that?

20      A.  Well, I hope so, since I believe the initial

21 cause in this case has been amended.

22      Q.  So building on that inference, which I'll

23 confirm for you that we are in fact authorized to amend

24 the accusation, is there anything improper about

25 amending an accusation during the course of a
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 1 proceeding?

 2      A.  You know, it may be from a regulatory

 3 perspective.  And let me give you an example.

 4          In this case, the EOBs and the EOPs are at

 5 issue.  That issue was known to the Department before

 6 they conducted the examination, and the company

 7 corrected it.

 8          Then the Department conducts the examination.

 9 They note a few violations, I believe.  And then later

10 in this proceeding, but only in this proceeding, does

11 the Department then go back and add 700,000-some

12 charges for those things.

13          That, to me, is very unusual.  Is it illegal?

14 You know, I'm not here to give an opinion on that.  Is

15 it highly unusual?  Yes.

16      Q.  Is it highly unusual for California?  Have you

17 offered an opinion on that?

18      A.  I'm offering an opinion as to insurance

19 regulators in general.  And since this is apparently

20 the first case that's gone to hearing in California, it

21 probably is as unusual as anything else.

22      Q.  Ms. Stead, do you claim that anybody from the

23 Department solicited false evidence in this case?

24      A.  No, I don't believe I've given an opinion on

25 that.
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 1      Q.  Are you aware of a single count charged in

 2 this case that has been alleged by the Department that

 3 you contend as being alleged in bad faith?

 4      A.  I have not used the term "bad faith."  So I'm

 5 not really prepared to give you an opinion on that

 6 particular issue.

 7          I do find the adding on these violations in

 8 this case for a matter that was known at the time the

 9 examination reports were filed, the number of

10 violations which were not looked at during the

11 examination, not until this case started, I do find

12 very unusual.

13      Q.  Page 7 of your report, at the top of the page

14 you say there are indications that the Commissioner and

15 the senior management became predisposed against the

16 company.  Do you see that?

17      A.  Yes.

18      Q.  And by "Commissioner" in that sentence, you

19 mean former Commissioner Steve Poizner, right?

20      A.  I believe that's right.

21      Q.  Are you unsure?

22      A.  The name of the individual commissioner, to

23 me, isn't what's relevant.  What's relevant is it's the

24 Commissioner.

25      Q.  Well, you are accusing a person of becoming
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 1 predisposed right?

 2      A.  The person holding that office, yes.

 3      Q.  Who is it that was predisposed within the

 4 meaning of Page 7?

 5      A.  The Commissioner and senior management.

 6      Q.  Now, you've already said this morning that

 7 you're not accusing Commissioner Poizner of bias, but

 8 you now say that there are indications that he became

 9 predisposed against the company.

10          What's the difference between being biased

11 against the company and predisposed against the

12 company?

13      MR. VELKEI:  Misstates her prior testimony.

14      THE COURT:  I don't remember.

15      MR. STRUMWASSER:  I think she -- I think we can

16 all remember she has said that she is not accusing

17 anybody of being biased, any individual of being

18 biased.  And I assume that means the Commissioner too.

19      MR. VELKEI:  No, she made comments about the

20 Commissioner, her concerns, in her testimony and in her

21 report.  They're not consistent with what you're

22 saying.

23      MR. STRUMWASSER:  That's fine, but that would then

24 be inconsistent with her cross here.

25      THE COURT:  I just honestly don't remember
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 1 exactly.

 2          Could you please read the question.

 3          (Record read)

 4      THE COURT:  I think she did say that Mr. --

 5      MR. STRUMWASSER:  I have the cite, if you'd like

 6 it.

 7      THE COURT:  I think -- yes.  I'll allow it.

 8      MR. STRUMWASSER:  Page 47, looks like on Line 16:

 9                         "As I said before, I am

10               not accusing, to use your word,

11               any specific individual or an

12               individual person, of personal

13               bias against the company."

14      THE COURT:  I'm not sure that she was specifically

15 talking about Mr. Poizner.

16      MR. STRUMWASSER:  Let me give you the Q and the A.

17 Starting on 47, Line 11:

18                         "In general, are you

19               saying that, at any time during

20               his term as commissioner,

21               Commissioner -- former Commissioner

22               Poizner was biased against

23               PacifiCare, was not biased against

24               PacifiCare, or you don't know

25               whether he was biased against
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 1               PacifiCare?"

 2                         Answer:  "As I said

 3               before, I am not accusing, to use

 4               your word, any specific individual

 5               or individual person of bias

 6               against the company."

 7      THE COURT:  All right.  I'll allow it.

 8      MR. STRUMWASSER:  I believe the witness would like

 9 the question back.

10      THE COURT:  Certainly.

11          (Record read)

12      THE WITNESS:  There isn't a lot of difference.

13 And, again, it's the collective actions of the

14 Department that suggest the bias, that suggest the

15 folks at the top were predisposed.  At the end of the

16 day, they run the agency.

17          We know that the Commissioner made some

18 comments publicly that suggested where he was going to

19 go with the case before it was -- before they went to

20 hearing.  The fact that the examination was called and

21 they tested for many things that they knew already what

22 was going on and could easily have gotten information

23 and did have some information from the company -- the

24 reason you do that is to find a violation so you can

25 impose a penalty.
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 1          If you were really testing for corrective

 2 actions you would have postponed it.

 3          So in answer to your question about what the

 4 difference is, you know, there isn't a lot of

 5 difference between being biased against someone and

 6 predisposed against them.

 7      MR. STRUMWASSER:  Q.  So, Ms. Stead, are you now

 8 saying that Commissioner Poizner was biased against

 9 PacifiCare or was not?

10      A.  As I said before, I don't know what his

11 personal motivation was.  I can tell you that the

12 agency he ran did some things that, as a former

13 regulator, suggest to me that the agency was not acting

14 fairly or impartially in this case.

15      Q.  Ms. Stead, you are aware that Commissioner

16 Poizner is no longer in office, right?

17      A.  Yes.

18      Q.  Are you alleging that Commissioner Jones has

19 given any indication of a predisposition against the

20 company?

21      A.  No, I don't know.  I mean, the case is

22 continuing under his watch.  I'm not really privy to

23 what's happening.  Because it's in a hearing, it's very

24 likely that the Commissioner would stay out of it.  I

25 don't know.  Maybe that's not the case.
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 1          But somebody in the Department, I assume,

 2 knows what's going on in this case and knows about the

 3 additional allegations that were added.

 4      Q.  So, Ms. Stead, I'll ask you the same question

 5 I asked you about Commissioner Poizner with respect to

 6 Commissioner Jones.  Do you contend that Dave Jones is

 7 biased against PacifiCare, do you contend he's not

 8 biased against PacifiCare, or you do not know?

 9      A.  I don't have an opinion on Commissioner Jones.

10 I can tell you that obviously this case is going on

11 under his watch.  But as to his personal feelings or

12 lack of feelings towards the company, I don't know.

13      Q.  Now, when you say "predisposed against the

14 company," let's talk about Commissioner -- former

15 Commissioner Poizner.  When you say he was predisposed

16 against the company, pre what year?

17      MR. VELKEI:  "Pre what year?"  Objection, vague.

18      MR. STRUMWASSER:  Q.  "Predisposed" implies that

19 there was a disposition against the company at some

20 early point.  Right?

21      A.  No.  I don't see that as a timing issue.

22 That's not what I meant by that word.

23      Q.  Is predisposition against a company

24 necessarily improper for a regulator?

25      A.  Yes.  When I think of predisposed, I think
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 1 you've already made up your mind what you want to do

 2 with this company, at least that's one way, even before

 3 all the facts are in.

 4      Q.  So I go back to my prior question.  If you

 5 think that what was improper was that the -- that

 6 Commissioner Poizner was already disposed against the

 7 company before seeing the facts, when was it that he

 8 became so disposed, in your view?

 9      A.  As I said this morning, it's a series of

10 actions taken by the agency.  I don't know what the

11 Commissioner's individual motivation or bias may or may

12 not have been.

13          What I'm here to talk about is what the state

14 agency has done, what the regulator has done and the

15 actions that it's taken that suggest to me, as a former

16 regulator, that this case wasn't handled in the

17 objective and impartial way that most regulators handle

18 most cases and you would expect regulators to work.

19      Q.  Ms. Stead, to the extent that a regulator came

20 to believe that a company was engaged in illegal

21 conduct, that might predispose the regulator against

22 the company, right?

23      A.  No.  If you think that there's been a

24 violation of the law, your job as a regulator is to

25 investigate that or examine that and determine whether
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 1 the noncompliance in fact occurred or didn't occur.

 2 You're not supposed to take sides.

 3      Q.  And once you have made that determination that

 4 you have come to conclude that noncompliance has

 5 occurred, you might, as a regulator, be predisposed

 6 against a company, but that's not wrong, is it?

 7      A.  It is wrong to be predisposed and take a

 8 position before everything is in, before it's worked

 9 out.  It's wrong to tell the public that the company's

10 not performing at all when in fact they are performing.

11          So even if you have indications and proof that

12 there's noncompliance, the job as a regulator is to get

13 the company into compliance, get those problems fixed.

14 If, as a regulator, you feel there's a need to impose a

15 penalty, like I said before, you do that, and you do

16 that consistent with what you've done in other actions.

17 And that's it.

18      Q.  If in fact you have come to conclude as a

19 regulator that there has been noncompliance and that

20 the company is not responding appropriately to it, that

21 state of mind of predisposition is not improper for a

22 regulator, is it?

23      A.  Actually, I think it is.  I don't think

24 regulators should ever be predisposed to going one way

25 or another or thinking one way or another or committing
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 1 to some kind of action until everything is in and

 2 you've worked it out or you've filed the charges or

 3 whatever is done.

 4      Q.  So let's say you're persuaded that there has

 5 been a violation and you have filed the charges; at

 6 that point, it's okay to be predisposed against the

 7 company?

 8      A.  At that point, it's not even an issue of being

 9 predisposed.  At that point, if you have sufficient

10 evidence and you've file your charges, you're going to

11 prove your case, presumably, or at least offer the case

12 up, and then the Court decides.

13      Q.  Ms. Stead, would you agree that, if a CDI

14 official came to believe that an insurance company was

15 not dealing forthrightly with the Department, it would

16 be appropriate for him or her to direct that staff to

17 more carefully scrutinize that company's

18 representations?

19      MR. VELKEI:  Vague as to "CDI official."  I mean,

20 obviously the Commissioner is held to a different

21 standard from other officials, your Honor.  So are we

22 talking about Commissioner, or are we talking about

23 senior management below him?

24      MR. STRUMWASSER:  CDI official.

25      THE COURT:  I'll allow it.
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 1          Do you need the question read back?

 2          (Record read)

 3      THE WITNESS:  No, not necessarily.  If a regulator

 4 really believes they're not being told the truth, that

 5 the company's covering things up, something really

 6 egregious like that, just like you would in your

 7 dealings with another person, you would be a little

 8 more cautious about what you believe.

 9          And I didn't see that that was happening here.

10 The company was actually offering up information,

11 providing information, and doing what the regulator

12 said.  But it's possible in the facts you suggested

13 that you would be a little more careful.

14      MR. STRUMWASSER:  Q.  And if that official came to

15 conclude that the insurance company was not moving

16 promptly and effectively to cure violations of law,

17 would it be appropriate for him or her to direct the

18 staff to demand with increasing vigor that the company

19 take quicker and more effective remedial action?

20      A.  I'm sorry.  The reason I'm hesitating is the

21 question doesn't make a lot of sense to me because

22 you've already -- at that point, as a regulator, you

23 would have been dealing with the company on what the

24 corrective action was, and you would be working with

25 them, and you will have a time frame.
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 1          So I don't know why you would be asking for

 2 more rigor or whatever it was your question asked for.

 3      Q.  Well, for example, if the time frame was not

 4 being met, the commitments were not being met, that it

 5 was taking the company too long to institute corrective

 6 action, under those circumstances, would it be

 7 appropriate for the official to direct the staff to

 8 demand with increasing vigor that the company take more

 9 quicker and more effective remedial action?

10      A.  First of all, I think there are two different

11 possible situations.  One is that there are time frames

12 set for those things, and the time frames haven't been

13 met.  So the regulator is going talk to the company

14 about it.

15          The other situation, which I think happened in

16 this case, is that the company instituted its own

17 corrective action.  The regulator didn't have or didn't

18 seem to care about what the plan was or how long it was

19 going to take until after the fact and decided it

20 wasn't happening quickly enough.

21          So those are two different situations.  And we

22 also have to be careful about whether we're talking

23 about corrective action to fix a noncompliance problem

24 versus what's been discussed in this case, which is a

25 lot of other types of action and improvements to
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 1 processes that have nothing do with compliance, just

 2 normal business operations that the company was trying

 3 to improve.

 4      Q.  Ms. Stead, would you agree that, if the

 5 official became dissatisfied with the progress of

 6 remedial actions and skeptical about the company's

 7 candor it would be appropriate for him or her to

 8 recommend a targeted market conduct exam?

 9      A.  My answer is I don't think that's the most

10 appropriate response.  Do they have the power to do

11 that?  Yes.  It depends on what you're trying to do.

12          If you're trying to test the effectiveness of

13 the corrective actions, then you make sure those are

14 implemented before you go in.  So I'm not sure that's

15 the response that most regulators would make in that

16 situation.

17      Q.  Are you aware of evidence that members of the

18 public reported to former Commissioner Poizner the

19 complaints they claimed that they had against

20 PacifiCare?

21      MR. VELKEI:  Vague.

22      THE COURT:  I don't know.  Do you understand the

23 question?

24      THE WITNESS:  I'm not -- not -- no.

25      THE COURT:  Can you rephrase?
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 1      MR. STRUMWASSER:  Sure.

 2      Q.  Ms. Stead, are you aware of evidence that

 3 members of the public lodged complaints about

 4 PacifiCare with former Commissioner Poizner personally?

 5      A.  I'm not sure if I recall that or not other

 6 than we know the CMA did.  They would be a member of

 7 the public.  And we know that there were some special

 8 complainants that the Commissioner was taking an

 9 interest in.  So presumably those came through his

10 office.  But --

11      Q.  Where a Commissioner receives -- personally

12 receives complaints from members of the public against

13 a regulatee, is there anything inappropriate about the

14 Commissioner forwarding those complaints to the

15 consumer services branch?

16      A.  No.  And I testified about that before.  That

17 happens.  For whatever reason, however it happens --

18 consumer trade associations, they'll get the ear of the

19 Commissioner, or they want to write to somebody at the

20 top and it gets forwarded down to the appropriate

21 agency to handle.

22          I'm not objecting to that here.  My concern

23 here, especially with the CMA and some of the other

24 special complainants, is how the Department responded

25 to those complaints regardless of how they came in the
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 1 door.

 2      Q.  Do you have any evidence that the CMA

 3 personally communicated with former Commissioner

 4 Poizner?

 5      A.  I believe there's a formal complaint letter.

 6      Q.  In the Ohio Department, when a letter is

 7 addressed to the superintendent by name, does it

 8 automatically go to the superintendent?

 9      A.  Yes, usually it would go to the Commissioner's

10 office, at least when I was there.  And then it would

11 be -- if it was appropriate for another division within

12 the Department to handle, it would be distributed by

13 the Commissioner's office to consumer services or

14 whatever the appropriate division would be.

15      Q.  Isn't it true, Ms. Stead, that the CMA

16 complaints to the Department were not even addressed to

17 Commissioner Poizner but to Deputy Commissioner Link?

18      A.  It may be.  To me it doesn't make any

19 difference.  It's still coming in to a senior official.

20 And that's fine.  That's what trade associations do and

21 some complainants do.

22      Q.  So do you have any evidence that CMA ever

23 personally communicated with Steve Poizner?

24      MR. VELKEI:  I'm going to -- calls for

25 speculation.  Again, remind the Court, put on the
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 1 record the Department admitted to destroying the

 2 communications with the CMA.  So it's a little hard and

 3 unfair for her to respond to those kinds of questions

 4 given those circumstances.

 5      MR. STRUMWASSER:  The question is does she have

 6 any information.

 7      THE COURT:  All right.

 8      MR. VELKEI:  The question was does she have any

 9 evidence.  And the evidence was destroyed by the

10 Department.  I just want to make sure it gets on the

11 record, and we're clear.

12      THE COURT:  Okay.

13          You want to reread the question.

14          (Record read)

15      THE WITNESS:  No, I don't have any personal

16 knowledge of that.  But the Commissioner is the head of

17 the agency.

18      MR. STRUMWASSER:  Q.  Now, if someone does, a

19 complainant does communicate directly with the

20 Commissioner, the corporeal Commissioner, and tells the

21 Commissioner that a licensee has committed a series of

22 violations with respect to that person, and the

23 Commissioner then sends that down to his consumer

24 services branch, is there anything wrong with the

25 Commissioner telling that branch to report back to him
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 1 on what it has done?

 2      A.  No, that wouldn't be unusual because at that

 3 point the Commissioner might expect to get some kind of

 4 follow-up from the complainant, and he or she would

 5 want to know what's going on.

 6          But what normally happens, of course, is that

 7 those complaints get sent down to whatever division it

 8 is to be handled in the ordinary course.

 9      Q.  Exhibit 5712, your second half of the slide

10 show, Slide 29.  And, alas, we don't have a number on

11 29 but it gives away its identity because it follows

12 Page 28.

13      THE COURT:  And I confess I wrote it in.

14      MR. STRUMWASSER:  Oh, okay.

15      Q.  We have here a slide entitled "Alleged

16 Violations By CDI After Initial Complaint Closing,"

17 right?

18      A.  Yes.

19      Q.  And you cite these numbers in this slide as

20 evidence of improper bias by CDI, don't you?

21      A.  Yes, particularly the ones in 2009.

22      Q.  The three bars on the right?

23      A.  Three bars on the far right.  To go back and

24 open those and allege those violations after the

25 initial cause hearing, when those are complaints that
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 1 the Department had had for a while, that does suggest

 2 the effort to sort of pile on, to add up as many

 3 violations as you possibly can to increase a potential

 4 penalty.  That is what it suggests to me.

 5      Q.  Now, on February 28th, on direct, you

 6 testified that these violations are in this matter.  Do

 7 you recall that?

 8      A.  No, not specifically.

 9      Q.  Page 24401, starting on Line 8.

10                         Question:  "Let's turn

11                    to the final slide in this

12                    section if I could.  This is

13                    something I used with

14                    Mr. Cignarale and is based off

15                    the database that was produced

16                    by the Department.  Is this an

17                    example of -- what's reflected

18                    on this slide, is this an

19                    example of something that is

20                    out of the ordinary and not

21                    consistent with what a regulator

22                    would typically do?"

23          I'm sorry.  That's the wrong quotation.  I'll

24 give you another one though.  Still on the same page,

25 starting on Line 17:
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 1                         "What most concerns

 2                    you about the information that's

 3                    reflected here?"

 4                         Answer:  "The last

 5                    three bars there in 2009, the

 6                    fact that the Department went

 7                    in and opened complaints that

 8                    they had closed, in some cases

 9                    two years earlier, and then

10                    cited for new violations and

11                    then, as I understand it, those

12                    are in this matter as well."

13          Do you recall giving that testimony?

14      A.  Yes, generally.

15      Q.  And it is your belief that the violations

16 enumerated in those last three bars have been charged

17 by CDI in this action; is that right?

18      A.  Yes, that is my understanding.

19      Q.  And those three bars contain 156 alleged

20 violations, correct?

21      A.  Yes.

22      Q.  What is the basis for your belief that all of

23 those violations are being charged in this action?

24      A.  That's my understanding, based on things I've

25 looked at, discussions with counsel, and in looking at
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 1 the pleadings.

 2      Q.  You attach significance to the large number of

 3 violations, the 156?

 4      A.  Yes, it's significant.  But really what's more

 5 significant to me is to go back and look at these

 6 complaints, which I understand some of these are couple

 7 of years old, complaints that have been closed, done

 8 with, and open them up to find new violations to add to

 9 this case, that, to me suggests an effort to -- just

10 try to rack up the number of violations or some type of

11 bias against the company.

12      MR. STRUMWASSER:  Your Honor, I'm going to give

13 the witness a copy of exhibit -- which is marked for

14 identification 1214.

15      MR. VELKEI:  Your Honor, I just want to raise with

16 the Court, there have been -- this was one of the

17 subjects of a meet and confer between the parties.

18 There are many discrepancies in this chart.  And we've

19 met and conferred once.  We're meeting and conferring,

20 frankly, after this afternoon on this subject.

21          I'm not sure this is the appropriate time to

22 do this, but if the examiner insists, at a minimum, I

23 want it on the record that there is very much a dispute

24 about the accuracy of the information that's reflected

25 on 1214 and that this has been the subject of a lengthy
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 1 discussion already and a follow-up this afternoon.

 2      THE COURT:  Okay.  I had indicated that, if you

 3 couldn't come to an agreement, that I would enter your

 4 5692 and their 1214.

 5      MR. VELKEI:  Thank you.

 6      MR. STRUMWASSER:  Q.  Now, unfortunately some of

 7 us do not have as ready access to color printers as

 8 others of us do.

 9      MR. VELKEI:  You've got a Kinko's right across the

10 street.  That's what we use.

11      MR. STRUMWASSER:  I believe your Honor has a

12 polychromatic version of 1214.  The one I gave your

13 Honor is the one that we marked last Wednesday.

14      THE COURT:  Oh.  Hold on.

15          Yes.

16      MR. STRUMWASSER:  Very good.

17      MR. VELKEI:  Is there one more -- did you say

18 "polychromatic" copy of that so that we could see that

19 for purposes of understanding what the witness is

20 looking at?

21      MR. GEE:  We don't have an extra one.  We handed

22 it out last week.

23      MR. STRUMWASSER:  I don't have one with me.  Oh,

24 wait, wait.  Maybe I have one.

25          Well, mine is monochromatic as well.
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 1      THE COURT:  Why don't you look at it -- well, it's

 2 trichromatic if you count the black.

 3          You can kind of see when you compare it that

 4 these are blue.

 5      MR. VELKEI:  Oh, okay.

 6      MR. GEE:  Mr. Velkei, you have a copy here.

 7      MR. VELKEI:  Great.

 8          Thank you, your Honor.

 9      MR. STRUMWASSER:  Q.  Ms. Stead, I would like you

10 to assume for purposes of my question that of the 156

11 on Exhibit 5692 -- I'm sorry.  5712, Slide 27 -- Slide

12 29 -- I would like to begin my question again.

13          I would like you to assume, Ms. Stead, that of

14 the 156 violations in the three right-hand bars of your

15 Slide 29, that in fact 48 of them are double counted

16 such that the correct number is actually 101 -- 108

17 rather, excuse me.

18          And the 156 is an overstatement of 44.4

19 percent.  Do you have that assumption in mind?

20      A.  Yes.

21      Q.  Would that overstatement, if it is true,

22 affect your opinions in any way with respect to the

23 Slide 29?

24      A.  No.  It isn't the number.  I mean, the number

25 was large.  But it's not the number.  It's the fact of
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 1 going back and reopening consumer complaints, some of

 2 which are a couple years old, for the apparent purpose

 3 of finding additional violations to charge the company

 4 with.  So whether it's 150 or 100 or 50, it doesn't

 5 really matter.

 6      Q.  And if I told you that, with respect to 1214,

 7 that the total number of violations cited by the

 8 Department during the entire period graphed here is

 9 2,138 citations, would you still attach significance to

10 the Department having gone back and added 108?

11      A.  Yes.  For me, the fact that the -- they went

12 back and reopened the complaints certainly not to help

13 the consumer, simply to look for violations, which is

14 certainly what it seems like to me, it's the whole act

15 of doing that that suggests to me something other than

16 a regulator who's simply being objective and impartial

17 like I would expect.

18      MR. STRUMWASSER:  Does your Honor need a break?

19      THE COURT:  Yes.  Do you want to take a real break

20 or a short break?

21      MR. STRUMWASSER:  Why don't we do the afternoon

22 break.

23      THE COURT:  All right.

24          (Recess taken from 2:17 to 2:38)

25      THE COURT:  Okay.  Go back on the record.



25982

 1      MR. STRUMWASSER:  Q.  Ms. Stead, on Page 1 of your

 2 report, starting on the bottom, you spent about a page

 3 explaining what you believe are the fundamental

 4 precepts relating to insurance regulation, right?

 5      A.  Yes.

 6      Q.  And you mention the California Provider Bill

 7 of Rights as an example of a law passed to protect the

 8 interests of medical providers, correct?

 9      A.  Yes.

10      Q.  You have reviewed that law, of course, right?

11      A.  Yes.

12      Q.  And I believe you testified earlier that

13 you're familiar with SB 367 of 2005, which enacted the

14 Provider Bill of Rights, correct?

15      A.  Yes, I've looked at it.

16      Q.  And among other things, that bill added to the

17 Insurance Code the requirement that CDI investigate

18 complaints filed by health care providers against

19 insurers, correct?

20      A.  Yes, it's either that one or the companion

21 bill, but yes.

22      Q.  And it also, among other things, established

23 deadlines for the prompt payment of claims, correct?

24      A.  My recollection is that the timeliness for

25 health care claims was already in the statute before
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 1 those bills were passed.

 2      Q.  Now, you've maintained that the passage of

 3 these laws to protect medical providers against unfair

 4 insurance practices notwithstanding, you conclude that

 5 the underlying rationale of those laws, however,

 6 remains consumer protection, correct?

 7      A.  Yes, although, I did not say that they were

 8 unfair trade practices or to protect providers from

 9 unfair trade practices.  Like I mentioned before,

10 unfair trade practices have a special meaning in

11 insurance law.

12      Q.  Duly noted.  Thank you.

13          So my question is is it your opinion that the

14 California legislature enacted the Provider Bill of

15 Rights solely in order to protect consumers?

16      A.  No.  I think, as I say in my report, that bill

17 provides protections for providers.  It also promotes

18 the interests of consumers because it does help take

19 care of the providers, and we need the providers to

20 accept health insurance benefits.  Consumers need that.

21 So it really helps both providers and consumers.

22      Q.  So if in a given instance the Department is

23 called upon by a provider to take action that might not

24 help or harm consumers but definitely would help

25 providers, that would be something that the Department
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 1 would reasonably do if the merits justified it, right?

 2      A.  Yes, assuming what's being requested is

 3 something that the law gives the insurance department

 4 the authority and the jurisdiction to do something

 5 about.

 6      Q.  Right.  Ms. Stead, is it your opinion that

 7 PLHIC has been subject to discriminatory enforcement at

 8 the hands of the Department of Insurance?

 9      A.  I'm not sure what you're -- how you're using

10 the term "discriminatory" in that question, I'm sorry.

11      Q.  Let's go back to your report.  Bottom of

12 Page 2, and continuing onto Page 3, you list a number

13 of ways that you believe CDI has acted arbitrarily and

14 subjectively, correct?

15      A.  Yes.

16      Q.  And the last sentence is, "These are just

17 several of the many examples of conduct that, in my

18 opinion, reflect a failure to apply objective standards

19 resulting in greater likelihood of subjective and

20 disparate treatment."  Do you see that?

21      A.  Yes.

22      Q.  What is your definition of "disparate

23 treatment" as you have used it there?

24      A.  Treatment that's different from that afforded

25 to other insurers.
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 1      Q.  Regardless of reason?

 2      A.  Yes.

 3      Q.  You say you saw a greater likelihood of

 4 disparate treatment.  Greater than what?

 5      A.  What I mean by that is, when a regulator

 6 doesn't follow its own procedures and standards and

 7 policies, when it makes exceptions for one particular

 8 insurer, it leaves the possibility that that company

 9 will be treated differently than others and that there

10 may be some arbitrariness in how the company is treated

11 by the regulator.

12      Q.  Enforcement agencies such as ours or your old

13 department have to decide which cases to file charges

14 on and which not to file charges on, correct?

15      A.  No, I wouldn't describe the choice in that

16 way.  Any time an insurance regulator conducts an

17 examination or investigates -- conducts an

18 investigation, a decision has to be made about that

19 case; what are you going to do with it?  Are you going

20 to settle it?  If so, what are the terms?  What are you

21 going to do?

22          So it's really case by case as opposed to

23 choosing which ones you do and which ones you don't.

24      Q.  There is nothing inherently wrong with a

25 decision to prosecute one case and not another, right?
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 1      A.  You know, it may be.  It may depend what your

 2 motivation is.  But certainly there's some discretion

 3 in regulators.  But, again, as I said before, that

 4 discretion needs to be exercised in a consistent

 5 manner.

 6          So, you know, depending on what the

 7 regulator's motivation is, perhaps, in filing charges

 8 in a formal proceeding in lieu of trying to settle the

 9 case, it may be improper.

10      Q.  And it may not, right?

11      A.  As I said, it depends.

12      Q.  So if the regulator chooses to bring charges

13 in one case and not in another, that by itself has a

14 disparate impact, as you have defined it, on those two

15 companies, right?

16      A.  Yes.  And all things being equal, I would

17 expect the same type of treatment.  And if the

18 regulator attempts to settle its cases and chooses in

19 one particular case not to even try to settle, I would

20 consider that being unfair and different treatment for

21 the one that it doesn't try to settle with.

22      Q.  But I understand you to be saying that it

23 could be that there is a -- that it's reasonable and

24 within the agency's discretion to prosecute one and not

25 the other.
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 1      A.  It's possible.  But as I also said, if it's

 2 the department's practice or the agency's practice to

 3 settle with companies and if, all of a sudden, one

 4 company for some reason chooses not to engage in

 5 settlement discussions, that, to me, is different

 6 treatment.

 7      Q.  Are you aware of California law on what

 8 constitutes disparate and discriminatory enforcement?

 9      MR. VELKEI:  Well, objection, vague.  Are we

10 talking about discriminatory enforcement or are we

11 talking about disparate treatment?  I think that it's a

12 legal -- discriminatory enforcement is a defense.

13 Disparate treatment I don't think is a defense under

14 California law.

15      MR. STRUMWASSER:  I'll accept the compound

16 objection and rephrase.

17      THE COURT:  All right.

18      MR. STRUMWASSER:  Q.  Are you aware of California

19 case law defining what constitutes discriminatory

20 enforcement?

21      A.  No.  My point is simply, from my perspective

22 as a former regulator, that you try to be consistent in

23 how you enforce the laws, how you handle the

24 regulators, how you resolve matters.  You try to be

25 consistent.
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 1      Q.  So is it the case that you do not know the

 2 elements of a defense of discriminatory enforcement

 3 under California law?

 4      A.  That's correct.  I've had no reason to

 5 research that issue.

 6      Q.  And you are aware, are you not, that it is not

 7 enough simply to show that a particular regulatee is

 8 being treated differently from another regulatee to

 9 establish discriminatory enforcement, right?

10      MR. VELKEI:  Calls for speculation, lack of

11 foundation.  The witness said --

12      THE COURT:  Sustained.

13      MR. STRUMWASSER:  Which?

14      THE COURT:  Well, she said she didn't research and

15 doesn't know.  And you just said "I assume you know."

16 Well, she just told you she didn't.

17      MR. STRUMWASSER:  Okay.

18      Q.  Ms. Stead, I'd like you to assume that the

19 California Supreme Court has held that discriminatory

20 enforcement requires a showing that the subject of the

21 prosecution has been deliberately singled out on the

22 basis of some invidious unconstitutional standard such

23 as race, gender, religion, or national origin and that

24 the prosecution would not have been pursued but for

25 that discriminatory purpose of the enforcement
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 1 authority.

 2          Do you have that in mind?

 3      A.  Yes.

 4      Q.  You have no evidence that PacifiCare has been

 5 deliberately singled out on any of those bases for

 6 invidious discrimination, do you?

 7      MR. VELKEI:  Lack of foundation.

 8      THE COURT:  She said she didn't research it.

 9      MR. STRUMWASSER:  I'm not asking her what the law

10 is.  I'm trying to give it to her -- I'm asking her now

11 whether she has any evidence.

12      THE COURT:  You're asking her to apply facts to

13 the law.  Sustained.  She didn't offer an opinion on

14 whether this is Yick Wo or not.  Let's move on.

15      MR. STRUMWASSER:  Q.  Okay.

16      THE COURT:  That's the laundry guy who couldn't

17 get a permit.

18      MR. STRUMWASSER:  Page 4 of your report.  First

19 sentence under "C," you say that, "CDI has taken

20 positions in this litigation that contradict its prior

21 positions without any discernable or creditable

22 explanation other than these new positions advance

23 CDI's litigation strategy."  Right?

24      A.  Yes.

25      Q.  And then you list three examples that you say
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 1 deserve special attention -- the undertakings, what

 2 constitutes an unfair trade practice, and the

 3 regulator's role in the day-to-day business operations

 4 of an insurer, right?

 5      A.  Yes.

 6      Q.  Let's talk about the undertakings.  What is

 7 the basis for your understanding that the undertakings

 8 at issue -- what is the basis of your understanding of

 9 the undertakings that have been raised in this case?

10      MR. VELKEI:  Vague.

11      THE COURT:  Read the question back.

12          (Record read)

13      MR. STRUMWASSER:  Let me try again.

14      THE COURT:  All right.

15      MR. STRUMWASSER:  Q.  You cite the undertakings,

16 right?

17      A.  Yes.

18      Q.  What is the basis of your knowledge about

19 those undertakings?

20      A.  I've read the undertakings.

21      Q.  Setting aside any conversations you may have

22 had with counsel, which I'm not asking you about, have

23 you spoken with anybody at PacifiCare who was involved

24 in negotiating the undertakings?

25      A.  Yes, I've spoken to someone.  I don't know
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 1 whether they were involved with the negotiations.  I

 2 don't recall.

 3      Q.  Whom did you speak to?

 4      A.  Nancy Monk.

 5      Q.  How many mergers of health insurers occurred

 6 while you were at the Ohio Department?

 7      MR. VELKEI:  Just want to say vague.  Are we

 8 talking about mergers in Ohio, national mergers --

 9      THE COURT:  Mergers under her jurisdiction?

10      MR. STRUMWASSER:  Exactly.

11      MR. VELKEI:  Okay.

12      MR. STRUMWASSER:  I guess her department

13 jurisdiction.

14      THE WITNESS:  You know, I don't know for sure in

15 those 15 years.  There was one major one.  There were

16 some other acquisitions.  I'm not certain.

17      MR. STRUMWASSER:  Q.  What was the major one?

18      A.  Involved one of the Blue Cross companies, and

19 I believe Anthem was the acquiring party.

20      Q.  Were there undertakings involved in that?

21      A.  I don't know.

22      Q.  Do you recall any acquisition that you were

23 involved with in Ohio in which undertakings were made

24 as a part of the approval process?

25      A.  I don't recall specific formal undertakings in
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 1 the mergers and acquisitions that I personally worked

 2 on.

 3      Q.  Now turning to the undertakings in this case,

 4 based on your understanding of these undertakings, you

 5 claim that CDI accepted and adopted the Undertaking

 6 Standards, correct?

 7      A.  Yes.

 8      Q.  What is your definition of "adopted" as you

 9 used it in that sentence?

10      A.  The Department required those undertakings as

11 a condition of its approval of the merger or, actually,

12 the acquisition by United of PacifiCare.

13      Q.  What act did CDI take to adopt the undertaking

14 standards?

15      A.  It's in the approval order.  They specifically

16 reference the undertakings as a condition of the merger

17 or the acquisition.

18      Q.  Isn't it true that Undertaking 19 was not even

19 completed at the time the approval order was executed?

20      A.  I've never heard that.

21      Q.  In fact, CDI indicated that the Commissioner

22 would not approve the acquisition unless United and

23 PacifiCare made the representations that were made in

24 the undertakings, correct?

25      A.  My understanding is that there were
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 1 discussions about undertakings and that the merger

 2 would not have been approved -- or the acquisition

 3 would not have been approved without the undertakings.

 4      Q.  So PacifiCare and United made -- agreed to

 5 execute undertakings in exchange for which the

 6 Commissioner agreed to let the merger go forward,

 7 right?

 8      A.  No, I wouldn't describe that as an exchange of

 9 mutual promises.  I would describe that as the

10 undertakings were a condition of the approval without

11 which the Department may not have approved the

12 acquisition.

13      Q.  So it was PacifiCare and United's making

14 undertakings to the Commissioner that was the

15 condition, right?

16      A.  Yes, that's what's in the order, that it was

17 conditioned on, among other things, the undertakings.

18      Q.  Back on Page 4, second paragraph under "C,"

19 the fourth line down, "It makes no sense to me that a

20 regulatory body could establish acceptable performance

21 standards for a specific regulated activity and later

22 ignore those standards and assert that conduct that

23 satisfies those standards is an unfair trade practice,"

24 that's your testimony, right?

25      A.  Yes.  That's what's in my report.  Correct.
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 1      Q.  On what basis do you believe that CDI

 2 established the standards in the undertakings?

 3      A.  The undertakings were accepted by the

 4 Department.  They were a condition of the approval of

 5 the merger.

 6          If the CDI did not like the terms of the

 7 undertakings, I would have presumed they would not have

 8 approved the undertakings; they would not have approved

 9 the merger.

10      Q.  Isn't it true that the CDI's -- that the

11 Commissioner's issuance of the order approving the

12 acquisition reflected his satisfaction that the

13 undertakings addressed the concerns he had associated

14 specifically with the acquisition?

15      A.  Yes.  If you're asking me whether he must have

16 been satisfied with the undertakings as prepared, then

17 yes, because he approved the merger and specifically

18 referenced the undertakings in the approval.  So I will

19 assume he was satisfied with whatever was in the

20 undertaking.

21      Q.  Commissioner Garamendi expressed specific

22 concerns about the acquisition, correct?

23      A.  I know there was a hearing.  And there were

24 questions at the hearing.  If you have specific -- I'm

25 not sure what you mean by "specific."  If you have
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 1 certain ones in mind --

 2      Q.  Are you aware that Commissioner Garamendi had

 3 specific concerns about the acquisition that he

 4 expressed to the companies?

 5      A.  I know there were general concerns and that

 6 there was a public hearing.  I don't know what he told

 7 the companies specifically or what his staff may have

 8 told the companies.  I don't know.

 9      Q.  Do you know any of the things, any of the

10 concerns that Commissioner Garamendi expressed on the

11 record at that hearing?

12      A.  I'd have to go back and look at that.

13      Q.  Did you read the transcript of that hearing?

14      A.  I've looked at it.

15      Q.  But not read it?

16      A.  I read it some time ago.

17      MR. STRUMWASSER:  I'm going to give the witness a

18 copy of the undertakings.

19      THE WITNESS:  Okay.

20      MR. STRUMWASSER:  Q.  And you are familiar with

21 this document, correct?

22      A.  I have read it.

23      Q.  First page, third paragraph, "PLHIC and

24 UnitedHealth hereby provide the undertakings set forth

25 below (the "Undertakings") to CDI in connection with
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 1 the Form A."

 2          And Form A is the application for approval of

 3 the acquisition, right?

 4      A.  Yes.

 5      Q.  "These Undertakings shall take effect

 6 immediately upon the closing of the merger," right?

 7      A.  Yes.

 8      Q.  So the undertakings were being tendered by

 9 PLHIC and United to induce the Commissioner to approve

10 the merger, correct?

11      A.  My understanding is that they were being

12 offered because the Department wanted the undertakings,

13 and they were not -- the Department was not going to

14 approve the merger without the undertakings.

15      Q.  So you agree that the Undertakings were being

16 tendered by PLHIC and United to induce the Department

17 to approve the merger?

18      MR. VELKEI:  Objection, vague as to "tendered."

19      THE COURT:  Overruled.

20      THE WITNESS:  Yes, but I'm not sure I would use

21 the word "induce."  I mean, this is something the

22 regulator requested.  And in conjunction with a Form A

23 filing, the company agreed to that, produced the

24 Undertakings, and the Department approved the merger

25 and referenced the Undertakings in the approval order.
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 1      MR. STRUMWASSER:  Q.  These were unilateral

 2 commitments by PLHIC and United, that is to say, CDI

 3 made no commitments in this document, did they?

 4      A.  No.  If you're asking me whether the

 5 Department agreed to do anything in this, no.  This was

 6 something that a regulator wanted the insurance company

 7 to do before the regulator would approve the merger or

 8 the acquisition.

 9          And by conditioning the merger -- the approval

10 of the merger on these Undertakings, I do believe that

11 the Department agreed to what was in these

12 Undertakings.  And if not, they wouldn't have approved

13 the merger.

14      Q.  Turn, please, to Page 9394, which is internal

15 Page 15.  And I'd like to direct your attention if I

16 may to Undertaking 20.  "The Undertaking" -- and this

17 is Subsection (a).

18      A.  Mm-hmm.

19      Q.  "The Undertakings set forth herein shall be

20 binding on PLHIC and its respective successors and

21 permitted assigns.  If PLHIC fails to fulfill its

22 obligations to CDI as provided under the Undertakings,"

23 then it goes on to say that CDI may enforce the

24 provisions of the undertakings in a California court.

25 Do you see that?
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 1      A.  Yes.

 2      Q.  There's no mention of any obligations that CDI

 3 has to PLHIC, correct?

 4      A.  Correct.  I wouldn't have expected that to be

 5 in this, but by this language, the Department has

 6 agreed to these standards; they're willing to enforce

 7 this if the company didn't comply with what's in here.

 8 So presumably the Department has agreed with the

 9 standards that are in these undertakings.

10      Q.  9396, Page 17, there's a signature page.  No

11 one from CDI signed this document, correct?

12      A.  No.  I wouldn't expect that to be.  The same

13 way as when the Form A filing is made, the Department

14 doesn't sign it.  It's a filing submitted by the

15 insurance company.

16          This one in particular was requested by the

17 Department as part of the application for approval of

18 the merger.  The Department wanted these things.  The

19 Department agreed to these by conditioning the approval

20 of the merger in part on these Undertakings.

21      Q.  Let's go back to Undertaking 20. Undertaking

22 20 contains the remedies for PLHIC's failure to fulfill

23 its obligations contained in the undertakings, right?

24      A.  May I have a minute to read this, please?

25      Q.  Of course.
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 1      A.  Okay.

 2      Q.  Okay.  So Undertaking 20 contains the remedies

 3 for PLHIC's failure to fulfill its obligations

 4 contained in the Undertakings, correct?

 5      A.  I'm sorry.  May I have that read back?

 6      THE COURT:  Sure.

 7          (Record read)

 8      THE WITNESS:  Yes, there's a provision in here

 9 about specific performance, if that's what you're

10 referring to.

11      MR. STRUMWASSER:  Q.  Yes.  Paragraph 20(i)

12 contains United's and PLHIC's acknowledgment that the

13 state would be irreparably harmed by any breach of the

14 Undertakings, that United and PLHIC waive any defense

15 to specific performance regarding adequacy of the

16 remedy at law, and that CDI would be entitled to

17 injunctive relief to prevent the breach and to seek

18 specific performance of the terms of the Undertakings,

19 right?

20      A.  Yes, that's in here.

21      Q.  And in Paragraph A, we have PLHIC's

22 stipulation and agreement that CDI shall have the

23 authority to enforce the provisions of these

24 Undertakings in a California court of competent

25 jurisdiction, right?
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 1      A.  Yes.

 2      Q.  Would you agree that these provisions in which

 3 United and PLHIC agree to judicial enforcement,

 4 specific performance, and to injunctive relief give CDI

 5 remedies that it would not otherwise have?

 6      A.  You know, I don't know.  I'd have to think

 7 about that.  But I don't believe this case is about a

 8 breach of the Undertakings.  The point of my report was

 9 simply that the standard of performance, Undertaking

10 19, was accepted by the Department.

11          And now compliance with that standard is being

12 treated as an unfair practice, and the company is being

13 cited for exactly what that standard said that they

14 should be doing.

15      Q.  Ms. Stead, are you of the opinion that the

16 Department, without these Undertakings, would have had

17 the right to sue in California court for specific

18 performance of these Undertakings -- I'm sorry.   Let

19 me rephrase that.

20          Without provisions of Undertaking 20, are you

21 contending that, absent Undertaking 20, the balance of

22 this document could have been enforced by specific

23 performance and injunctive relief in a California court

24 without any previous administrative action?

25      MR. VELKEI:  Asked and answered.  She said she
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 1 didn't know, she'd have to think about it.

 2      THE COURT:  I don't remember if that's her answer

 3 to that question.  I'll allow it.

 4      THE WITNESS:  I don't know.  I'd have to give that

 5 some thought.  But I didn't know that a breach of these

 6 is really what we're talking about here.  We're talking

 7 about prompt payment of health care claims.

 8          And all I'm saying in my report is that the

 9 percentage of compliance and the error tolerances that

10 were accepted by the Department when they approved the

11 merger, the tolerances that are in these Undertakings,

12 were acceptable to the Department for purposes of

13 approving the merger.  And to now say that that same

14 conduct should be penalized is what does not make sense

15 to me.

16      MR. STRUMWASSER:  Q.  We are, however, would you

17 not agree, talking about what the purpose and nature of

18 the Undertakings was, right?

19      A.  Well, there are several undertakings, many of

20 which have nothing to do with health care claims.

21      Q.  I'd like you to assume for present purposes

22 that Undertaking 20 gives the Department remedies above

23 and beyond the remedies that the Department would have

24 had absent Undertaking 20.  Do you have that assumption

25 in mind?
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 1      A.  Yes, but I don't understand it.

 2      Q.  Okay.  If the -- imagine a set of

 3 Undertakings, 5191, exactly like this but without

 4 Undertaking 20.  Okay?

 5      A.  Okay.

 6      Q.  And now imagine that there was some breach of

 7 one of the terms of the other 19 Undertakings.  Do you

 8 have that assumption in mind?

 9      A.  Okay.

10      Q.  And I think we could agree that there would be

11 some enforcement mechanism that might be available to

12 the Commissioner in an administrative proceeding or

13 some other provision of law under the Insurance Code.

14 But I'd like you to assume that, absent Undertaking 20,

15 the Commissioner could not have gone directly to court

16 for specific performance and injunctive relief against

17 the breach of one of those first 19 Undertakings.  Do

18 you have that assumption in mind?

19      A.  Okay.

20      Q.  And now I'm asking you whether it makes sense,

21 your phrase, for the Department to negotiate additional

22 remedies when certain categories of violations exceed a

23 given level without giving up its rights to enforce all

24 violations under its normal statutory remedies.

25      THE COURT:  I'm sorry.  I didn't understand that.
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 1      MR. STRUMWASSER:  If the Commissioner had

 2 Undertakings 1 through 19 but not 20.

 3      THE COURT:  Okay.

 4      MR. STRUMWASSER:  And there's a violation of one

 5 of them.

 6      THE COURT:  Okay.

 7      MR. STRUMWASSER:  The Commissioner might have had

 8 the opportunity to enforce those Undertakings in some

 9 manner other than by going to court and getting

10 specific performance and injunctive relief.

11      THE COURT:  Okay.

12      MR. STRUMWASSER:  And now I'm asking the witness

13 to assume that Undertaking 20 adds the Commissioner's

14 ability to go for an additional remedy, namely,

15 specific performance and injunctive relief.

16      THE COURT:  Okay.

17      MR. STRUMWASSER:  And I am asking her whether it

18 makes sense for the Commissioner to have agreed that,

19 for those remedies to be available -- that is to say

20 specific performance and injunctive relief -- he would

21 have to show not merely a violation but a violation

22 with a certain frequency or severity without giving up

23 his rights to existing administrative enforcement of

24 1 through 19 by whatever the Insurance Code gives him.

25      Q.  Do you understand that question, Ms. Stead?
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 1      A.  No.

 2      Q.  Let me break it down.  You understand the

 3 notion of 5191 without Undertaking 20, correct?

 4      A.  Okay.

 5      Q.  And you understand the assumption I'm asking

 6 you to make that, absent Undertaking 20, the

 7 Commissioner does not have the ability to go to court

 8 for specific performance and injunctive relief.

 9      A.  That's something you want me to assume?

10      Q.  Yes.

11      A.  Okay.

12      Q.  But now we add Undertaking 20 which gives him

13 that ability.  Are you with me?

14      A.  Okay.

15      Q.  But that ability to go to court is not

16 available for every violation of law that PacifiCare

17 might commit but rather only for breaches of these

18 Undertakings.  Are you with me?  Do you understand

19 that?

20      A.  Yes.

21      Q.  And I'm asking you whether it makes sense for

22 PacifiCare and United to agree to give the Commissioner

23 those additional remedies, not for every violation but

24 only for violations of the terms of Undertakings 1

25 through 19.  Does that make sense to you?
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 1      MR. VELKEI:  Vague.

 2      THE COURT:  Overruled.

 3      THE WITNESS:  I don't know.  I have to think about

 4 that one.  That could have been a negotiated term

 5 between the Department and the company.

 6          Does it make sense for the company to agree to

 7 that?  I don't know without giving that some thought.

 8      MR. STRUMWASSER:  Q.  Let's go back to

 9 Undertaking 20 for one more question, with some luck,

10 and in particular 20(i), the specific performance

11 paragraph.

12          "In the event of any breach of these

13 Undertakings, UnitedHealth and PLHIC acknowledge that

14 State of California would be irreparably harmed."  Do

15 you see that?

16      A.  Yes, "and could not be made whole by monetary

17 damages."

18      Q.  Do you agree that any violation of

19 Undertaking 19 would irreparably harm the State of

20 California?

21      MR. VELKEI:  Calls for a legal conclusion, lacks

22 foundation, relevance.

23      THE COURT:  You mean does she agree with the fact

24 that they state that in there?

25      MR. STRUMWASSER:  No.  I want her -- because I've
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 1 asked her for opinion about harm from violations.  Now

 2 I'm asking her whether she agrees that a violation of

 3 the Undertakings causes irreparable harm.

 4      MR. VELKEI:  For purposes of injunctive relief?

 5 That's a specific standard in a specific statute.

 6 She's not called here to testify to that.

 7      THE COURT:  I don't understand -- why is it

 8 relevant?

 9      MR. STRUMWASSER:  Well, if the witness testifies

10 that over 7 percent violation of a provision of

11 Undertaking 19 would irreparably harm the State of

12 California, I think that is applicable to 2695.12, the

13 harm provision of the penal regulation.

14          If she agrees that that is irreparable harm to

15 the People of the State of California, it is relevant

16 in two respects, first of all, because it identifies

17 harm to the People of the State of California as

18 opposed to the recipient, and secondly, that it

19 represents irreparable harm in a general sense.

20      MR. VELKEI:  Your Honor, Mr. Cignarale testified

21 that we complied with the Undertaking standard.  So

22 this theoretical harm isn't relevant to this

23 proceeding.

24          In addition, this language, this standard

25 language you find in contracts.  And you set up that
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 1 language such that somebody can go in and seek

 2 injunctive relief.  It's boilerplate language that's

 3 used.

 4          So on a number of fronts, it isn't relevant

 5 because they've admitted that we complied with these

 6 Undertakings.  So whether -- what would happen if we

 7 didn't is not relevant to these proceedings because we

 8 did.

 9      THE COURT:  Well, that's not the issue.

10          Could you read the question back.

11          (Record read)

12      THE COURT:  I'll allow it.

13      THE WITNESS:  No, I don't agree with that.

14      MR. STRUMWASSER:  Does your Honor need a break?

15      THE COURT:  I could go a little longer.

16      MR. STRUMWASSER:  Maybe we can get to a place

17 where we call it for the day.

18      THE COURT:  Okay.  Everybody okay?

19      THE WITNESS:  I'm fine.

20      THE REPORTER:  Yes, thank you.

21      MR. STRUMWASSER:  Q.  Ms. Stead, are you aware

22 that PLHIC self-reported its performance against the

23 metrics of the Undertakings?

24      A.  Yes.

25      Q.  That is to say, each quarter PLHIC reported to
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 1 CDI only the company's results for each metric without

 2 any underlying data that would permit verification; are

 3 you aware of that?

 4      A.  I don't recall the level of detail.

 5      Q.  Let's take, for example, the metric claims

 6 processed within 30 calendar days.  Do you recall

 7 that's one of the metrics in the Undertakings?

 8      A.  Yes.

 9      Q.  Do you know how PLHIC calculates its

10 performance against that metric?

11      A.  Specifically, no.

12      Q.  I have a hypothetical for you.  I'd like you

13 to assume that on March 1 PLHIC receives a claim, and

14 on March 10 it processes that claim.  Are you with me?

15      A.  I'm sorry.  March 1?  What date does it

16 process the claim?

17      Q.  10.  Then on April 1, PLHIC sends its

18 quarterly report to CDI.  Do you have that assumption?

19      A.  Yes.

20      Q.  Later, PLHIC comes by whatever mechanism it

21 does to realize that it processed that claim

22 incorrectly.  And on May 1, PLHIC requests that the

23 claim be reprocessed and has to issue an additional

24 payment on May 10.  Are you with me?

25      A.  Yes.
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 1      Q.  Now, this claim was received on March 1 but

 2 not fully and correctly paid until May 10, right?

 3      A.  Well, yes, that's your hypothetical.

 4      Q.  Right.  So this claim is not paid within 30

 5 calendar days, correct?

 6      A.  No.  Actually, it was processed in 30 days.

 7 It was processed in nine days.

 8      Q.  So it's your view that a claim that is

 9 processed but processed incorrectly -- if it's

10 processed timely but processed incorrectly and not

11 fixed until after the -- after 30, let's say, working

12 days, that that is a timely payment?

13      A.  Yes, it's a timely processing.  The accuracy

14 of claims is another issue.  And as I've testified

15 before, there's a lot of complexity in health care

16 claims.  And adjustments for various reasons for claims

17 are not uncommon.

18          So, yes, I would say that was a timely claim

19 when it was processed on March 10.

20      Q.  Same example, but on March 10, the company

21 just plain denied the claim; no money was paid.  On

22 May 10, the company determines that it should in fact

23 have paid it in full and does so.  Was that claim

24 timely processed on March 10?

25      A.  Yes.  Whether the denial was a proper denial
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 1 is another issue.  But the processing was timely.

 2      Q.  You would have to pay interest on that claim,

 3 wouldn't it?

 4      A.  I can't answer that without more information.

 5 There could be a lot of reasons why claims are reopened

 6 where they're denied initially, and they could be paid

 7 again.  So it is possible, but I wouldn't say that

 8 necessarily in every case without knowing more.

 9      Q.  So let me add another fact to that same

10 hypothetical.  The claim was denied improperly.  It's

11 not that the company asked for additional information

12 and didn't get it, none of that.  It was just that the

13 company flat-out got it wrong on March 10th.

14          I take it your opinion still is that was

15 timely processed?

16      A.  Yes.  So with respect to the statutory

17 requirement to process claims in a timely manner, it

18 was timely.  Whether the denial was appropriate or not,

19 as I said, would be a different issue.

20      Q.  And am I correct that it would be your

21 opinion -- well, strike that.

22          You understand that, under those facts, the

23 company would be required to pay interest with the

24 May 10 payment, right?

25      A.  As I said, they may be.
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 1      Q.  Even if the fault was entirely the insurer's?

 2      A.  That is very possible.  It's very difficult to

 3 say that about a particular claim without really

 4 knowing what the claim was, why it was denied, how it

 5 got reopened, who submitted the claim, the provider or

 6 member -- there are a lot of things that would go to

 7 that.  But it is very possible that interest would be

 8 due.

 9      Q.  Why would it matter who submitted it?

10      A.  I'd just need to understand the facts of what

11 happened.

12      Q.  So give us a set of facts.  Give us an example

13 where the claim -- that example, the claim is wrongly

14 denied.  And I'll give you an additional fact just to

15 sort of tidy it up.

16          It was denied because the insurer determined

17 that it was an excluded preexisting condition when in

18 fact there was no evidence of a preexisting condition,

19 and it was just plain wrong about that.

20          Under those facts, under what circumstances

21 would it be -- would the insurer not be obliged to pay

22 interest?

23      A.  On those facts, interest may very well be

24 owed.

25      Q.  You can't think of any in which it wouldn't,
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 1 right?

 2      A.  As I sit here right now, I can't think of any.

 3      MR. STRUMWASSER:  Ten minutes for a break or ten

 4 minutes and then we're done for the day?

 5      THE COURT:  Ten minutes and we're done.

 6      MR. STRUMWASSER:  Q.  Back to your report, you

 7 then claim that CDI's position that the Undertakings do

 8 not insulate PLHIC from being charged with violations

 9 of the law to be an inexplicable change in standards

10 and expectations, right?

11      A.  I'm sorry.  That's at the end of the second

12 paragraph under "C"?

13      THE COURT:  No.

14      MR. VELKEI:  That's also argumentative, your

15 Honor.  That's not what's in the report.

16      THE COURT:  I don't know.  I'm not sure where --

17 doesn't say it there.

18      MR. VELKEI:  Nothing about insulating PLHIC from

19 being charged with violations of the law.

20      THE COURT:  It says, "In my experience, this type

21 of inexplicable change in standards and expectations by

22 a state agency is an indication that the regulator is

23 acting in an arbitrary manner, which is likely to

24 result in subjective and disparate treatment."

25      MR. STRUMWASSER:  Right, that was what I was
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 1 referring to.

 2      MR. VELKEI:  Except that your question was talking

 3 about her claiming.

 4      THE COURT:  That's fine.  You're asking about

 5 that.  What is it that you want to know?

 6      MR. STRUMWASSER:  Q.  First of all, you see that

 7 reference?

 8      A.  The one that the judge read, yes.

 9      Q.  Yes.  What evidence do you have that CDI ever

10 took the position that the Undertakings insulate PLHIC

11 from being charged with any violation of law under the

12 provisions of the Insurance Code?

13      MR. VELKEI:  Misstates the document.

14      MR. STRUMWASSER:  Q.  Oh, you have Mr. Velkei's

15 answer, if you'd like to draw on that.

16      THE COURT:  Well, I don't see where it says that

17 either.

18      MR. STRUMWASSER:  Q.  Do you contend that CDI ever

19 took the position that the Undertakings insulate PLHIC

20 from being charged with any violations of law under the

21 Insurance Code?

22      A.  No, I've never said that.  What I'm saying is

23 there's a standard of performance that's in the

24 Undertaking 19 for the prompt processing of claims.

25 And it has error tolerances.  And that was acceptable
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 1 to the Department to approve the acquisition.

 2          So to now take a position that that same level

 3 of performance or actually a better level of

 4 performance, meaning higher standards, is somehow an

 5 unfair practice or violation or should be penalized is

 6 what I find to be, frankly, inappropriate and troubling

 7 under the circumstances.

 8      Q.  You've seen no correspondence or statements

 9 from anybody at CDI at any time indicating that CDI

10 interpreted the Undertakings to give PacifiCare any

11 kind of relief from the Insurance Code provisions

12 requiring timely payment and timely PDR and the other

13 provisions that are addressed in the Undertakings,

14 you've never seen any such correspondence or statement,

15 have you?

16      A.  No, I haven't seen that correspondence.  My

17 point here is that the Department agreed to, by

18 approving these Undertakings and the merger, this

19 standard of performing.

20          The company has met that.  They've actually

21 done a higher standard of performance.  So to now

22 impose penalty for meeting those standards doesn't make

23 any sense to me.  That's the change in the position.

24          The Department approved those Undertakings by

25 approving the merger and now wants to take a different
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 1 position on what's acceptable performance.

 2      Q.  So the Department, in your view, has taken a

 3 position as to what constitutes a prosecutable offense

 4 with respect to the provisions of law that are

 5 addressed in Undertaking 19, right?

 6      A.  I'm not sure I understand the question.

 7      Q.  For example, it is your position that, if

 8 PacifiCare fails to meet the timely payment standard in

 9 Undertaking 19, 6 percent -- for 6 percent of the

10 claims, that the Department cannot prosecute it for

11 the -- for violations comprising those 6 percent; is

12 that your testimony?

13      A.  No.  I didn't say they cannot.  What I said is

14 it's unreasonable.  It's arbitrary to set this one

15 standard and then take a different position later.

16 That's what's concerning is when the regulator tells

17 the insurance company what their expectations are and

18 the type of performance that will be satisfactory, and

19 then to turn around and try to penalize the company for

20 meeting that standard is what does not make any sense

21 to me.

22          The standards that are in Undertaking 19 are

23 consistent with the idea of looking at general business

24 practices when it comes to the timely processing of

25 claims and that's not what the Department is doing in



26016

 1 this case.

 2      Q.  Ms. Stead, if, on the day the accusation and

 3 OSC was filed, the Department had filed an accusation

 4 and OSC against, let us say, Blue Shield for untimely

 5 payment under exactly the same facts that it found to

 6 be untimely payments by PacifiCare, would the

 7 Undertakings preclude the commencement of that

 8 enforcement action against Blue Shield?

 9      A.  Well, it could certainly be a position

10 contrary to the position stated in here with respect to

11 performance.  But you're talking about a separate

12 entity.

13          And my point, simply, here is that regulators

14 look at general business practices when they're looking

15 at timeliness of claims payment.  The Department

16 accepted this Undertaking and this standard.  And it

17 makes sense to me.  This is a reasonable standard.

18 This is what regulators use when we're talking about

19 market conduct.

20          So to now expect 100 percent perfection on the

21 timeliness of payment is what doesn't make any sense to

22 me, or I would have expected to see 100 percent be the

23 standard in here.

24      Q.  And, Ms. Stead, I would like you to assume for

25 the moment that the Department continues to maintain
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 1 the position that each and every late-paid claim is a

 2 violation of the Insurance Code provisions that

 3 apply -- that we have been citing, including 790.03, as

 4 a general proposition.

 5          In that case, then, your position with respect

 6 to the Undertakings is that the Undertakings provide a

 7 higher standard for violations of law for PacifiCare

 8 than for other companies, correct?

 9      A.  I'm not sure I understand that question.

10      Q.  Well, if there were no Undertakings, and let's

11 say Blue Shield and PacifiCare both had exactly the

12 same number of late-paid claims and filed two

13 identical -- the Department filed two identical

14 accusations charging those violations, it has been the

15 Department's position that that is unfair practice

16 under 790.03(h), right?  You're aware of that?

17      A.  No.  And that wasn't how they reported it in

18 the public report when they report 790.03 violations.

19 And there have been reports discussed in this case

20 involving late payment of claims which no penalty was

21 imposed.

22      Q.  Is it your understanding of the Undertakings

23 that they provide a different substantive standard for

24 claims payment in any respect than is applicable to any

25 other insurance company?
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 1      A.  Yes and no.  I mean, yes, these Undertakings

 2 are specific to PacifiCare.  And it was part of the

 3 merger.  The concept that's in there and the idea of

 4 having an error tolerance when you're looking at the

 5 timeliness of claims payment makes sense to me.  That's

 6 what regulators do.  Regulators understand that not

 7 every single claim -- unfortunately, but not every

 8 single claim is going to be paid on time.  And the

 9 Department has clearly recognized that in these

10 Undertakings.  And they've recognized it in other

11 enforcement actions when they failed to impose

12 penalties.

13      MR. STRUMWASSER:  Okay, your Honor.

14      MR. VELKEI:  So just really quick, your Honor.  In

15 light of the earlier comments about Commissioner

16 Poizner, we'd like to renew our motion to bring

17 Commissioner Poizner here.

18      THE COURT:  Denied.

19      MR. STRUMWASSER:  9:30?

20      MR. VELKEI:  It's okay with us.  10:00 o'clock is

21 a nice time to start.  If we're going to use the time,

22 I guess it's okay on our end.

23      THE COURT:  All right.

24      MR. STRUMWASSER:  10:00 is okay for us too.

25          (The proceedings recessed at 3:34 p.m.)
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 1 Wednesday, March 28, 2012           10:07 o'clock a.m.

 2                         ---o0o---

 3                   P R O C E E D I N G S

 4      THE COURT:  This is on the record before the

 5 Insurance Commissioner of the State of California in

 6 the matter of PacifiCare Life and Health Insurance

 7 Company.  This is OAH Case No. 2009061395, Agency

 8 No. UPA 2007-00004.

 9          Today's date is March 28th, 2012.  Counsel are

10 present.  Respondent is present in the person of

11  Ms. de la Torre.

12          And we are continuing in the cross-examination

13 of Ms. Stead.

14      MR. STRUMWASSER:  Yes, your Honor.  Thank you,

15 your Honor.

16                       SUSAN STEAD,

17          called as a witness by the Respondent,

18          having been previously duly sworn, was

19          examined and testified further as

20          hereinafter set forth:

21      CROSS-EXAMINATION BY MR. STRUMWASSER (resumed)

22      MR. STRUMWASSER:  Q.  Good morning, Ms. Stead.

23      A.  Good morning.

24      Q.  Ms. Stead, you have objected that CDI did not

25 inform the industry of its interpretations of the



26024

 1 various statutes at issue here, right?

 2      A.  Yes.  And the reason for that is that

 3 they're -- because of the different interpretations, if

 4 they're -- and each one is a little bit different.

 5          But the failure to give notice makes it

 6 difficult to impose penalties.  That's my problem.  Not

 7 that they have to give notice but, before imposing

 8 penalties for that conduct, notice should have been

 9 given in this case.

10      Q.  Ms. Stead, are you aware of any provision of

11 California law authorizing the Commissioner or his

12 chief counsel to publicly issue letters and legal

13 opinions discussing the application of the Insurance

14 Code or regulations?

15      A.  No, I'm not aware of any statute like that.

16 But the Department has done that.  We've had exhibits

17 in this case where the Department has issued that type

18 of guidance to the industry when they choose to.

19      Q.  But you're not aware of any such statute?

20      A.  Not without researching it, no.

21      Q.  Yesterday we were talking about your

22 contention on Page 4 of your report that CDI has

23 contradicted its prior positions.  Do you recall that?

24      A.  Yes.

25      Q.  And in connection with that claim, you contend
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 1 that CDI has significantly changed its position as to

 2 what constitutes an unfair trade practice after the

 3 examination report was finalized and even after the

 4 order to show cause was filed, right?

 5      A.  Yes.

 6      Q.  And the examination report you're referring to

 7 is that of the PLHIC market conduct exam reports cited

 8 that are attached to the OSC?

 9      A.  Yes, the two reports and particularly public

10 report which was issued to reflect the violations of

11 790.03 in accordance with the Department's statutory

12 obligation to do that.

13      Q.  Right.  So your point is that those market

14 conduct exam reports cited PacifiCare for late pay

15 violations of 10123.13(a) and failure to pay interest

16 in violation of 10123.13(b) and failure to acknowledge

17 receipt of claims in violation of 10133.66(c) but that

18 the market conduct reports did not cite Section 790.03,

19 right?

20      A.  Yes, in part.  But my real concern is that the

21 Department has an obligation under the statute to

22 publish publicly examination reports of 790.03

23 violations.  And it did that in this case.

24          And it is now saying that there are things

25 that the company did that should have been considered
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 1 or now the Department's trying to say are 790.03, and

 2 yet they failed to report those in the public report

 3 that way.  And that's inconsistent.

 4      Q.  And you contend that that is a significant

 5 change in position by CDI, correct?

 6      A.  Absolutely.  If you're taking violations of

 7 law that are not 790.03 and trying to shoehorn them in

 8 there in order to get penalties, yes, I consider that a

 9 significant change in position.

10      Q.  Ms. Stead, when do you contend that

11 significant change in position occurred?

12      A.  There were changes made after the show cause

13 order.  But my point is the Department had a public

14 obligation, a statutory obligation, to report those

15 types of violations.  They looked at what they found in

16 examination.  They reported the ones they apparently

17 believed at the time to be actual 790.03 violations and

18 then subsequently changed their position.

19      Q.  Ms. Stead, my question was when do you contend

20 the Department made the significant changes in

21 position?

22      A.  After the show cause order was filed.

23      Q.  When after the show cause order?

24      A.  I don't have an exact date.

25      Q.  Do you have an exact event?
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 1      A.  I'd have to go back and look at the pleadings.

 2      Q.  What was the act that the Department took that

 3 you contend represented the change in position?

 4      A.  The allegations in this case that those

 5 violations of those health insurance claim handling

 6 laws are now in fact 790.03 violations.

 7      Q.  So the filing of an accusation that cited

 8 PacifiCare for those violations of the Provider Bill of

 9 Rights under 790.03; is that your testimony?

10      A.  Yes, in part -- tried to characterize the

11 violations of the health insurance claim handling laws,

12 tried to say that violations of those laws are

13 violations of 790.03.  And we know that Mr. Cignarale

14 made that same analysis when he computed his penalty

15 recommendation.

16          And my point has been they did not do that

17 when they reported the results of the examination, and

18 now they're taking that position.

19      Q.  And I'm trying to get precision as to when you

20 think the change occurred because you attached such

21 significance to it.  Did the change occur with the

22 filing of Mr. Cignarale's direct testimony?

23      MR. VELKEI:  Asked and answered.

24      THE COURT:  I'm not sure she answered that

25 question.  But she is having trouble -- she's not able
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 1 to pinpoint it.  I don't know what you want her to do.

 2 She said after it was filed.

 3          So at the time of filing, or prior to the time

 4 of filing?  I'm not sure what you're referring to.

 5      MR. STRUMWASSER:  Q.  I gather --

 6          We should probably clarify this with the

 7 witness.

 8      THE COURT:  All right.

 9      MR. STRUMWASSER:  Q.  I gather that you contend

10 that, whenever that events occurred, it occurred after

11 the OSC was filed in this case, in January of '08,

12 correct?

13      A.  Yes, that's what I said.  And I'd have to go

14 back and look at the pleadings to be more specific.

15          The point is that that is a significant change

16 in position of the Department, and that's one of the

17 things I've said has been inconsistently handled by the

18 Department in this case.

19      Q.  And, Ms. Stead, am I correct then that you are

20 unable to identify a single event representing that

21 change?

22      A.  No.  What I said is I'd have to go back and

23 look at all the pleadings and the things that have been

24 filed in this case.

25          But the fact is the position has changed.  And
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 1 what concerns me is that the Department, as a state

 2 agency, had an obligation to report those violations.

 3 They already knew about the late pays.  They were

 4 reported in the confidential report.  If they really

 5 thought that those were 790.03 violations, then they

 6 must have failed in their obligations to publicly

 7 report 790.03 violations fully.

 8      Q.  Ms. Stead, did this change occur, if you know,

 9 before or after this hearing began in December of 2009?

10      A.  I don't recall.  As I said, I'd need to go

11 back and look at all the pleadings to tell you that.

12 But it did occur after the OSC was issued.

13      Q.  So am I correct in anticipating that you also

14 cannot say whether it occurred before or after the

15 first supplemental accusation was filed in this case?

16      A.  No, not without looking at the pleadings.

17      Q.  What would you look for?

18      A.  Assertions that violations of the insurance --

19 health insurance claim handling laws are violations of

20 790.03.

21      Q.  And you believe that this new position -- this

22 is a new position that was taken to advance CDI's

23 litigation strategy in this case, right?

24      A.  Yes, that's what it appears to me to be.

25      Q.  So do you contend that, whenever this event
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 1 occurred, that, prior to the Department asserting in

 2 this case that violation of those claim handling laws

 3 constituted a 790.03 violation, prior to the Department

 4 asserting it in this case, you contend that the

 5 Department never asserted it?

 6      MR. VELKEI:  As to PacifiCare?

 7      MR. STRUMWASSER:  No.

 8      MR. VELKEI:  Ever?

 9      THE COURT:  As to anyone?

10      MR. STRUMWASSER:  As to anyone.

11      Q.  Including PacifiCare.

12      A.  No.  What I'm saying is that the Department's

13 position in this matter has been inconsistent.  To

14 publicly report the violations one way and then to file

15 charges and try to prove it a different way I believe

16 is an inconsistent position.

17      Q.  Okay.  But is it a position that was never

18 before asserted by the Department before it was

19 asserted here?

20      A.  If you're asking me if it was ever, ever

21 asserted, I'm not sure I know that without going back

22 and really looking at prior reports.  I don't recall it

23 being asserted that way in things I've looked at.

24          And the fact is, in this case, they didn't

25 report those violations that way in the public report.



26031

 1 And that's the point of my report, that that is an

 2 inconsistency in this matter.

 3      Q.  You say you're not sure without going back and

 4 looking at prior reports.  And my question to you is,

 5 if you had gone back and looked and found places where

 6 the Department asserted that violation of these same

 7 claim handling statutes were in fact violations of

 8 790.03, would it change your report?

 9      A.  I'd have to think about that because the fact

10 is, in this case, when they issued the public report,

11 they didn't identify those things that we talked about

12 as 790.03.  So if that had really been the Department's

13 practice -- to consider the late payment of health

14 insurance claims under 10123.13 to be violations of

15 790.03 -- then I would have expected, if that really

16 was their practice, that the public report in this case

17 would have reflected that.

18      Q.  Now, on Page 4 of your report, you say,

19 "...suggest that the field examiners were not capable

20 of determining what constitutes an unfair business

21 practice does not make sense because these are

22 precisely the people charged with detecting such

23 violations."

24          Do you recall that statement in your report?

25      A.  Yes.
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 1      Q.  Ms. Stead, who suggested that field examiners

 2 were not capable of determining what constitutes an

 3 unfair business practice?

 4      A.  Mr. Cignarale testified that it was not their

 5 job or they weren't able to, that it had to be

 6 determined by legal and management.

 7      Q.  That they were not able to?

 8      A.  That they were either not able to or wasn't

 9 their job, something to the effect that it was not the

10 field examiners that made that determination.

11      Q.  Do you understand Mr. Cignarale to have ever

12 said that field examiners were not capable of

13 determining what constitutes an unfair business

14 practice?

15      A.  No, I'd have to look at his testimony to

16 remember the exact language.  But he did suggest or

17 say, actually, that that was not -- either not their

18 job or that they weren't able, that it was for legal

19 and management to make a decision about what was

20 790.03.

21      Q.  Let's do that.  You have 1184 there,

22  Mr. Cignarale's pre-filed direct?

23      THE COURT:  It's Exhibit --

24      THE WITNESS:  I have it.

25      MR. STRUMWASSER:  Q.  Now, you recall -- before we
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 1 dive into this, do you recall that Mr. Cignarale

 2 explained that under previous policy, previous

 3 procedure, the CDI examiner was charged with

 4 identifying and recording noncompliant acts and

 5 specific claims standards that had been alleged to be

 6 violated?  Do you recall him saying that?

 7      A.  Not specifically, no.

 8      Q.  Do you recall him explaining that they, the

 9 claims examiners, were not charged under previous

10 policy and procedures with determining what potential

11 Unfair Practices Act violations would complement the

12 noncompliant act or claims standard?

13      A.  No, I don't remember his language, but I do

14 remember him suggesting that the field examiners were

15 not the ones who made the decision.  And yet the field

16 examiners and the EIC and examiner in charge are the

17 ones who draft the report.

18          And we know in this case it was signed off by

19 management, and yet the public report was issued and

20 published without the types of violations we're talking

21 about today that the Department's trying to assert were

22 790.03 violations.

23      Q.  Ms. Stead, turn to Page 100 of 1184, please.

24      A.  I'm sorry.  What page?

25      Q.  100.
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 1      A.  Okay.

 2      Q.  You've read this -- particularly directing

 3 your attention to the Q and A starting on 100, Line 15.

 4      THE COURT:  I think I might have put mine away

 5 again.  I'll go get it.

 6      MR. GEE:  We have an extra copy for your Honor if

 7 you'd like.

 8      THE COURT:  Let me go get it.  11 --

 9      MR. GEE:  -- 84.

10      THE COURT:  Found it.  Page 100 you said?

11      MR. STRUMWASSER:  Yes, your Honor, starting on

12 Line 15.

13      THE COURT:  Okay.

14      MR. STRUMWASSER:  Q.  Ms. Stead, you've had a

15 chance to review that Q and A just now?

16      A.  Yes.

17      Q.  And you had read that earlier, hadn't you?

18      A.  Yes, and I also read the transcript of his

19 testimony in the case.

20      Q.  And you read the testimony in that question

21 and answer prior to filing your report, correct?

22      A.  Yes.

23      Q.  Nowhere does Mr. Cignarale testify that CDI

24 examiners were not capable of identifying Unfair

25 Practice Act violations, does he?
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 1      A.  Actually, that's my recollection from his

 2 testimony, that it was something to the effect that

 3 they either weren't capable or it wasn't their job.

 4      Q.  One or the other, right?

 5      A.  Yes, that's my recollection.

 6      Q.  And we can agree he says here that it's not

 7 their job, right?

 8      A.  Yes.  I was talking about his testimony here

 9 in the court.

10      Q.  So it's your understanding that Mr. Cignarale

11 testified in this room that field examiners are not

12 capable of identifying Unfair Practice Act violations?

13      A.  No.  What I said was it's my recollection that

14 they either weren't capable or it wasn't their job to

15 do that, despite the fact that it is in fact the

16 examiners that do the fact finding and write the

17 report.

18      Q.  Ms. Stead, the sections of the Insurance Code

19 in the 10,000s, they provide substantive standards with

20 which the insurer is required to comply, correct?

21      A.  Yes.  Those are the laws with which health

22 insurers are supposed to be complying when they are

23 processing claims.

24      Q.  For example, 10123.13 tells the insurer it has

25 30 working days to pay a claim, right?



26036

 1      A.  Yes.

 2      Q.  And that same section tells the insurer what

 3 notices it has to provide on specific documents, right?

 4      A.  Yes, generally.

 5      Q.  And the same section says under what

 6 circumstances the insurer must pay interest on a claim,

 7 right?

 8      MR. VELKEI:  Asked and answered, cumulative.  I

 9 think we've established that.  I don't think those are

10 in dispute, your Honor.

11      MR. STRUMWASSER:  Preliminary questions.

12      THE COURT:  All right.  I'll allow it if it's a

13 preliminary question.

14      THE WITNESS:  Yes, that's the statute that

15 provides for interest.

16      MR. STRUMWASSER:  Q.  And 10133.66 prescribes the

17 insurer's acknowledgment duties, correct?

18      A.  Yes, it prescribes some obligations on

19 insurers to provide a mechanism by which providers can

20 confirm acknowledgement of their claim.

21      Q.  And 10169 lays out obligations with respect to

22 IMRs, right?

23      A.  Yes.

24      Q.  Now, the Unfair Practices Act lays out the

25 Commissioner's enforcement powers when he or she has
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 1 found an insurer to have committed an unfair or

 2 deceptive act or practice, correct?

 3      A.  Yes, when that practice is defined in that

 4 article.

 5      Q.  It's the examiner's job to detect whether a

 6 violation has occurred, isn't it?

 7      A.  Yes, and that's the point I was making before.

 8 Examiners are charged with determining whether there's

 9 evidence that violations have occurred and to write up

10 the report.  And they do that here in California, and

11 they include the citations of the laws for which they

12 believe there have been violations.

13      Q.  And you understand that market conduct

14 examiners in California don't have the job of deciding

15 whether to bring an enforcement action, correct?

16      A.  Yes, I think that's correct.  And that would

17 not be unusual.

18      Q.  Nor is it the examiner's job to decide under

19 what charging statute an enforcement should be brought,

20 correct?

21      A.  Yes, that's probably true.  But we're not

22 talking about the charging.  We're talking about the

23 report, that the Department has a statutory obligation

24 by statute to report the 790.03 violations.  And they

25 reported some, the 90 or so that were in the public



26038

 1 report, and they didn't report these other violations

 2 that way.

 3      Q.  Mr. Stead, do you recall Mr. Cignarale

 4 testifying that it was the uniform practice of the

 5 Department of Insurance during the period -- during

 6 '06 -- excuse me -- during '07 that, if the examiner

 7 found a specific statute addressing the conduct at

 8 issue, he or she wrote it up in the confidential

 9 report, but if the standard that was violated was --

10 the most specific standard that was violated was

11 790.03, that was written up in the public report?  Do

12 you recall him testifying that?

13      A.  I don't recall him saying that exactly, but

14 that would be consistent with what regulators generally

15 do, which is, if there is a specific statute that

16 applies to conduct, you use the specific statute, you

17 cite the specific statute, and you would charge under

18 the specific statute, not the general.

19          And if you look at his testimony on Page 10 --

20 or 100, I'm sorry, of his written testimony, at Line 27

21 he indicates the Department has now changed their

22 practice.

23      Q.  That's right.  And that before it changed the

24 practice, the uniform practice for the Department --

25 not for this case but the uniform practice for the
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 1 Department was to only cite the more specific statute

 2 when there was one, correct?  That was his testimony,

 3 right?

 4      A.  As I said, I don't recall that specific

 5 testimony, but that would make sense that the regulator

 6 would use the specific statute that controls and not

 7 the general.

 8      Q.  So if, in fact, that was the uniform practice

 9 in 2007, the omission of essentially double-citation of

10 acts as both a violation of a 101-something-something

11 and 790.03 would not have been something that was aimed

12 at addressing this case but was just the uniform way in

13 which the Department documented the findings of the

14 examiners, correct?

15      THE COURT:  May I have that read back, please?

16          (Record read)

17      MR. STRUMWASSER:  I may have --

18      THE COURT:  I think probably you should redo the

19 question to be clear.

20      MR. STRUMWASSER:  All right.

21      Q.  So you understand, Mr. Cignarale testified

22 that post 2007 there was a change in Department

23 practice, right?

24      A.  Yes.  That's in his written testimony.

25      Q.  Right.  And I believe you testified that it
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 1 made sense to you that that implied that there was a

 2 uniform practice prior to that change of citing only

 3 the 101-something-something when that was the more

 4 specific specification of prohibited conduct.

 5      THE COURT:  What you mean by that is that some

 6 statute in the 101- section that was specific to that

 7 violation?

 8      MR. STRUMWASSER:  Right.

 9      Q.  Are you with us?

10      THE COURT:  I found the question -- the problem is

11 when you say "101-something" because I'm not sure that

12 we all would understand what that meant.

13      MR. STRUMWASSER:  Let me do it this way.

14      Q.  Specifically with 30 working days to pay a

15 claim, right, are you with me?

16      A.  Under 10123.13?

17      Q.  That's right.  Mr. Cignarale's testimony was

18 that, after the change, they now write up a 10123.13

19 violation as both a 10123.13 and a 790.03, right?  That

20 was the testimony you referred to on Page 100?

21      A.  Yes, and that's my point.  The Department has

22 changed the practice and the process.

23      Q.  And my question to you is would you agree that

24 is not a change that was made for PacifiCare, that

25 before that change the Department did not document the
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 1 specific 10123.13 violation as a 790.03 violation with

 2 respect to anybody, right?

 3      MR. VELKEI:  Calls for speculation as to the

 4 motivation of the Department in changing.  If the

 5 change was made post implementation of a hearing --

 6      THE COURT:  Could you read the question back.

 7          (Record read)

 8      THE COURT:  I'll allow it.

 9      THE WITNESS:  No, I don't agree with that.  The

10 exam reports in this case, in the 2007 exam, reflect

11 the distinction between 790.03 violations, those acts

12 that are actually prescribed by that article in the

13 Insurance Code, and then what appears in the

14 confidential report, which are violations of 10123.13

15 and the other specific statutes dealing with processing

16 health insurance claims.  That's how the Department

17 reported things.

18          And what I said didn't make sense to me, it

19 makes sense that the regulator uses the more specific

20 statute and not the general.  So the change, according

21 to Mr. Cignarale's testimony, occurred after, sometime

22 after this case, after that public report was

23 published.  So I do believe it was a change that

24 occurred after the examination in this case.

25      MR. STRUMWASSER:  Q.  But a change that occurred
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 1 with respect to all insurers, correct?

 2      A.  Whether it did or not, the point is it was

 3 changed during this case.  And that is an inconsistency

 4 in the Department's behavior.

 5      Q.  Now, you used -- a moment ago, you used the

 6 same terminology that Mr. Cignarale did, referring to

 7 the, in this case, 10123.13 violation as the more

 8 specific rather than the more general prohibition.  Do

 9 you recall saying that?

10      A.  Yes.

11      Q.  And you agree that the 10123.13, 10169,

12 10133.66, those contain more specific prohibitions than

13 the general proscriptions in 790.03(h)?

14      A.  Well, yes, they're certainly more specific.

15 And they apply specifically to health insurance claims.

16 And they were enacted by the legislature well after the

17 Unfair Claims Practices in 790.03.  And there must have

18 been a reason why those specific requirements and those

19 laws were enacted.

20      Q.  And then based on that you conclude, "If in

21 fact they" -- I guess the Department -- "believed the

22 charges were violations of 790.03, the reports and

23 order to show cause would have reflected that

24 position."  That's what you wrote, correct?

25      A.  Yes, I absolutely would have expected the
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 1 Department to file its charges and issue its public

 2 report, the statutorily required public report, of

 3 790.03 violations -- to have been done that way if in

 4 fact, at the time, the Department took the position

 5 that violation of the health insurance claim laws were

 6 also violations of 790.03.  Yes, I would have expected

 7 that.

 8      Q.  And you use the word "charges" on Page 4.  And

 9 just so we are clear, the charges you are referring to

10 in that sentence are the acknowledgment violations, the

11 late pay violations, and the failure to pay interest

12 violations, correct?

13      MR. VELKEI:  Where are you referring specifically?

14      MR. STRUMWASSER:  Bottom of Page 4 of her report.

15      MR. VELKEI:  Thank you.

16      MR. STRUMWASSER:  Starting on 4 and continuing on

17 the top of 5.

18      THE WITNESS:  Yes, I cannot imagine a state agency

19 that has a statutory obligation to report violations of

20 790.03 to not include the violations under the health

21 claims laws if they actually believed those --

22 violations of those laws were a violation of 790.03.

23      MR. STRUMWASSER:  Q.  Given your answer, I want to

24 make sure that you understood my question.

25          My question was that the charges you're
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 1 referring to in that sentence are the acknowledgment

 2 violations, the late pay violations, and the failure to

 3 pay interest violations.  May I understand that was the

 4 question that you answered "yes"?

 5      A.  Yes, 10123.13, the acknowledgment law.  And

 6 actually, the IMR notice is also a specific law on the

 7 health insurance side that's not in 790.03.

 8      Q.  Ms. Stead, the exam reports do not contain

 9 charges, do they?

10      A.  Correct.  In terms of making charges, alleging

11 violations for purposes of bringing enforcement action,

12 no, the exam report is not the charging document.  The

13 OSC would be.

14          However, the examination reports report the

15 findings of the examination, and that includes,

16 especially in a state that reports by exception,

17 findings of violations of law.  Now, they still have to

18 be proven, but that's what the Department believes they

19 have found during the exam when they write up the

20 report.

21      Q.  Do you have your copy of the OSC, Exhibit 1,

22 up there?

23      A.  I'm not sure I have that.

24      Q.  You would know because it's really thick.

25      THE COURT:  We had it at one point up here, but it
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 1 may have gone back.

 2      THE WITNESS:  Okay.  Exhibit 1, yes.

 3      MR. STRUMWASSER:  Q.  Now, on the first page of

 4 Exhibit 1, we have a heading "Statement of Charges

 5 Based on the Market Conduct Exam Covering the Time

 6 Period June 23, 2006 through May 31, 2007."  Do you see

 7 that?

 8      A.  I'm sorry, Page 1?

 9      Q.  The very first page, the cover sheet, to the

10 right of the caption.  Excuse me.  There's a statement

11 of charges to the right of the caption, right?

12      A.  Yes, part of the caption, yes.

13      Q.  And then on Page 5, we have a heading

14 "Statement of Charges Based on the Market Conduct Exam

15 Covering the Time Period June 23, 2006 through May 31,

16 2007," right?

17      A.  Yes.

18      Q.  Then we have the two market conduct exams

19 attached to the accusation and OSC as exhibits, right?

20      A.  Yes.

21      Q.  And I wanted to be able to tell that you the

22 word "charges" does not appear in the two market

23 conduct exams.  Actually, it does.  There's "hospital

24 charges," "billed charges," and other "charges" of that

25 kind.  But the term "charges of violations" doesn't
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 1 occur in the two market conduct exams, correct?

 2      A.  No.  If you're using the term "charges" as you

 3 do in a charging document or a complaint or an

 4 indictment in a criminal case or something, no.

 5          But what the market conduct examination report

 6 shows is the findings from the examination.  And in the

 7 case of California because they report by exception,

 8 you're only going to have findings of violations.

 9      Q.  Turn please to Page 3506, which is the table

10 of contents for the first exam report.

11      A.  Okay.

12      Q.  And we have there in the table of contents

13 references to a table of total citations and a table of

14 citations by line of business, correct?

15      A.  Yes.

16      Q.  And that's consistent with your experience in

17 market conduct exams in which the violations that are

18 detected in a market conduct exam are referred to as

19 citations, correct?

20      A.  Well, the terminology can vary.

21      Q.  Would you agree, Ms. Stead, that a CDI senior

22 manager who reviewed these two draft MCE reports would

23 not even encounter the word "charges" in connection

24 with -- in the sense of violations of law?

25      MR. VELKEI:  These are final documents that you're
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 1 referring to?

 2      THE COURT:  Can you repeat the question.

 3          (Record read)

 4      THE COURT:  So you weren't really referring to

 5 these two.  You were referring to a draft of them?

 6      MR. STRUMWASSER:  I'm referring to her statement

 7 on Pages 4 to 5 of her report.

 8          Yes.  At the bottom of Page 4, the last full

 9 sentence, "I understand from testimony in the case that

10 both the exam reports and the order to show cause were

11 specifically reviewed by senior management and

12 counsel."

13      Q.  And I'm asking you, Ms. Stead, you agree

14 that -- I take it you're talking there about reviewing

15 prior to issuance or finalization, right?

16      A.  Yes, I believe that was the testimony, that

17 management reviewed the reports before they were

18 finalized.

19      Q.  And I'm asking you now whether those reports

20 would not even have contained any reference to

21 citations of violations -- excuse me -- citation of

22 charges.  Let me start over.

23          I'm asking you whether you would agree that

24 those draft reports that senior managers reviewed would

25 not even contain anything purporting to be charges of
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 1 violations?

 2      A.  Yes, to the extent we're using the term

 3 "charges" as you would see in a pleading, a charging

 4 document, that's true.  And it is the word that's in

 5 the report.

 6          But the report indicates, you know, the

 7 findings, the violations that the Department believes

 8 it has found during its examination.  That's the

 9 purpose of the market conduct report.

10          Are they technically charges in the sense that

11 the company is being charged with a violation in the

12 exam report?  No, there's administrative procedures

13 that have to be followed, and the examination report is

14 not the charging document.

15      Q.  Now, once a violation is cited in a market

16 conduct exam report, whether to charge the company with

17 that violation is a second subsequent function, right?

18      A.  Yes, that is a separate issue.  My whole point

19 though in here is that there's an obligation in

20 California for the Insurance Department to report

21 publicly examination reports when they find violations

22 of 790.03.

23          And they issued such a report, and it didn't

24 contain these other violations that the Department is

25 now trying to say are 790.03.
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 1      Q.  So let's work backwards and see if we can

 2 understand the logic that you're tendering here.

 3          It's your testimony that senior management did

 4 not believe that the charges were violations of

 5 Section 790.03 at the time the reports were finalized,

 6 right?

 7      A.  What I'm saying is their conduct at the time

 8 indicated to me that they did not believe the

 9 violations of the health insurance claims handling laws

10 were violations of 790.03 or they wouldn't have issued

11 reports the way they did and they wouldn't have

12 published the public report the way they did.

13      Q.  Do you have any evidence, other than what you

14 just said, that they would not have done it this way --

15 do you have any other evidence that senior management

16 of the Department believed the charges -- that the

17 citations in a the market conduct exam reports would

18 not have supported charges under 790.03?

19      A.  The evidence I have is the fact that they

20 issued the reports the way they did.  So I certainly --

21 I mean, they either violated their statutory obligation

22 to report 790.03 violations accordingly or, at the time

23 they issued these reports, they didn't think that those

24 violations were in fact 790.03 violations.

25      Q.  You've seen no evidence that CDI senior
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 1 management or any CDI official ever affirmatively

 2 stated that these charges were not Section 790.03

 3 violations, have you?

 4      A.  No.  I disagree.  I believe by issuing the

 5 public report the Department made that statement.

 6      Q.  You considered those to be affirmative

 7 statements that these citations were not 790.03

 8 violations?

 9      A.  Yes, because in California we have the two

10 separate reports, and there's that statutory obligation

11 to report publicly the 790.03 violations.  So the fact

12 that they did it the way they did, to me, is -- that

13 was the Department policy.  That was the Department's

14 official action in response to their statutory

15 obligation.

16      Q.  Let's go back to Exhibit 1.  Now, the OSC was

17 issued within days of finalization of the market

18 conduct exam reports, correct?

19      A.  Yes, I believe it was very close in time.

20      Q.  Right.  I mean, if you look at 3507, the

21 transmittal letter to the Insurance Commissioner is

22 dated January 18, 2008, and the OSC was signed

23 January 25, 2008, right?

24      A.  I don't have the exact date of the --

25      Q.  In the interest of time, I'll represent those
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 1 are the dates in the document.

 2      A.  I know it was very close and all in January of

 3 2008.

 4      Q.  So turn, please, to Page 5 of the OSC,

 5  Page 3479.

 6          This is the beginning of the section of

 7 statement of specific charges based on the market

 8 conduct exam, right?

 9      A.  Yes.

10      Q.  And it has the failure to acknowledge, failure

11 to timely pay, failure to pay interest, right?

12      A.  Yes.

13      Q.  Take a look at Page 28, 3502.  And there is

14 there a general prayer for a cease and desist order

15 under 790.03(h) and penalties under 790.035 for willful

16 violations -- 10,000 willful, 5,000 non-willful, right?

17      A.  Yes.

18      Q.  At no place in this OSC is there any

19 differentiation about which of the charges that are

20 enumerated starting on Page 5 are or are not violations

21 of 790.03, correct?

22      MR. VELKEI:  Misstates the document.

23      THE COURT:  I'm sorry?

24      MR. VELKEI:  I'm sorry.  Misstates the document,

25 your Honor.
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 1          (Record read)

 2      THE COURT:  I assume that Mr. Strumwasser believes

 3 that to be true, or he wouldn't have asked the

 4 question.  I'll allow it.

 5      THE WITNESS:  No.  I do believe that the

 6 allegations are distinguished by the specific statute

 7 that's being charged.  If you look at Paragraph 1 on

 8 Page 5, the law that's cited is 10133.66(c).

 9          If you go to Paragraph 2 and 3 and 4, they're

10 all the specific health insurance claim processing

11 laws, as I'm referring to them sort of generically, I

12 guess.  And if you look at Paragraph 7, for example,

13 now the Department is citing 790.03(h)(5).

14          So the Department does distinguish and use

15 separate laws for certain types of alleged violations.

16      MR. STRUMWASSER:  Q.  So you don't understand the

17 references to the 790.03 -- specific references to

18 790.03 as simply being instances in which there is no

19 more specific statute than 790.03(h), as Mr. Cignarale

20 testified, right?

21      A.  I think -- yes, but let me explain.  There are

22 specific laws, like the late payment for health care

23 claims we've talked about.  Then there are specific

24 acts that are proscribed or prescribed in 790.03.  And

25 the Unfair Trade Practices law is 790.03, and if you
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 1 look at the beginning of that article, only specific

 2 acts prescribed in that law are actually unfair trade

 3 practices and subject to penalties under 790.035.

 4          But there is specific prescribed conduct in

 5 790.03.  And then in other parts of the Insurance Code

 6 there is other conduct that is proscribed or prescribed

 7 by other specific statutes.  And there is a different

 8 between the two.

 9      Q.  Ms. Stead, at the time that the OSC was filed,

10 the Insurance Commissioner and the Director of DMHC

11 issued a joint press release announcing their joint

12 actions again PacifiCare, correct?

13      A.  Yes.

14      Q.  And do you recall reading in that joint press

15 release that it stated -- it referred to 130,000

16 violations of law?

17      A.  I don't recall specifically, but I'd be happy

18 to look at it.

19      Q.  You know, the problem is I don't have it with

20 me.  And it's -- but you recall reading it, right?

21      A.  I did read the press release.

22      Q.  I will represent to you that the press release

23 contained the following statement, "CDI's market

24 conduct examinations reviewed PacifiCare files

25 processed between July 1, 2005 and May 31, 2007 and
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 1 have identified 130,000 violations of law by PacifiCare

 2 in its claims handling practices and handling of

 3 provider data, including tracking of provider disputes

 4 and maintaining network lists.  Statutory penalties are

 5 provided for up to $5,000 for each non-willful

 6 violation of law and up to $10,000 for each willful

 7 violation of law."

 8          Do you recall seeing that in the press

 9 release?

10      A.  As I said, not specifically.  I do know there

11 was a discussion about the examination.  But as for the

12 particulars, I'd need to see the --

13      THE COURT:  Do you have the exhibit number?  I can

14 get it.

15      MR. STRUMWASSER:  I think it's an attachment to a

16 pleading, and it got to be too hard for me at that

17 moment.

18      MR. VELKEI:  Your Honor, if we take a minute, we

19 can probably find it.

20      MR. STRUMWASSER:  I don't have much --

21      MR. VELKEI:  The witness has asked to look at it.

22 So if she's going to be asked any questions about it --

23      MR. STRUMWASSER:  No, the witness has not asked to

24 look at it.

25      THE COURT:  She did say she needed to look at it
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 1 to answer the question.

 2      MR. STRUMWASSER:  Okay.  If you want to pull it,

 3 feel free.

 4      MR. VELKEI:  Should we -- we just need a minute or

 5 two to --

 6      THE COURT:  Why don't we take a break.

 7      MR. STRUMWASSER:  We are kind of in the middle of

 8 something.

 9      THE COURT:  Okay.  We're always in the middle of

10 something.

11      MR. STRUMWASSER:  I can do this as a hypothetical

12 and spare us all of this, and she'll have time to look

13 at it over the break.

14      THE COURT:  Okay.

15      MR. STRUMWASSER:  Q.  I would like to you assume

16 that statements I just read were in fact in the press

17 release.  Do you have that assumption in mind,

18 Ms. Stead?

19      A.  Yes, about the number of violations alleged

20 and the two penalty amounts.

21      Q.  The 130,000 violations alleged and that

22 violations are subject to either a

23 5,000-for-non-willful and 10,000-for-willful penalty.

24      A.  Okay.

25      Q.  If in fact the Commissioner stated at
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 1 approximately the time the OSC was filed that there

 2 were 130,000 violations found by the Department in the

 3 market conduct exam and that they were subject to 5,000

 4 or $10,000 penalties depending on whether or not they

 5 were willful, if that is the case, would you agree that

 6 senior management of the Department understood at the

 7 time the order to show cause was filed that the 130,000

 8 violations found in the market conduct report were in

 9 fact 790.03 violations?

10      MR. VELKEI:  Calls for speculation, irrelevant.

11      THE COURT:  If you know.

12      THE WITNESS:  No, I don't know what they were

13 thinking.

14          But that statement is inconsistent with the

15 official market conduct examinations just issued by the

16 Department.

17      MR. STRUMWASSER:  Q.  So would it then cause you,

18 if that statement was made, since it is, as you said,

19 inconsistent with the market conduct reports as you

20 interpret them, would you agree, then, that the

21 issuance of the market conduct reports roughly

22 contemporaneous with that statement cannot really be

23 taken as an indication by senior management of the

24 Department that the violations cited in the two market

25 conduct exam report -- in the confidential market
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 1 conduct exam reports was -- I'll do it again.

 2          If in fact the statements that I asked to you

 3 assume were made and if, as you point out, they would

 4 be inconsistent with your interpretation of the meaning

 5 of the issuance of the two reports, would you then

 6 agree that it is not a fair inference from the issuance

 7 of the confidential report and the omission of the same

 8 violations from the public report -- it would not be

 9 fair to say that senior management had determined that

10 those violations in the confidential report were not

11 violations of 790.03?

12      MR. VELKEI:  Vague, compound, irrelevant, calls

13 for speculation.

14      THE COURT:  Did you understand the question?

15      THE WITNESS:  Yes.

16          And my answer is no.  I would rely on the

17 official actions of the Department in issuing market

18 conduct examination reports including the one that

19 they're statutorily obligated to issue rather than a

20 statement in a press release.  Yes, I would think that

21 the examination reports are the official actions and

22 position of the Department.

23      MR. STRUMWASSER:  Q.  And so in determining what

24 senior management believed at the time the OSC was

25 filed, you would not take into account the press
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 1 release; is that right?

 2      A.  Of the two, I give far greater weight to the

 3 official examination reports and complying with the

 4 statutory obligation to report than a press release,

 5 yes.

 6      MR. STRUMWASSER:  If we're looking for a place to

 7 break, this is a good one.

 8      THE COURT:  All right.

 9          (Recess taken from 10:59 to 11:30)

10      THE COURT:  Go ahead.

11      MR. STRUMWASSER:  Q.  Ms. Stead, I want to go back

12 to Page 4 again for just a moment, the last paragraph,

13 the statement, "To suggest that field examiners were

14 not capable of determining what constitutes an unfair

15 business practice does not make sense."

16      THE COURT:  And that's 5707, correct?

17      MR. STRUMWASSER:  Yes.

18      Q.  And I want to read to you a passage.  You said

19 you acknowledged that you didn't see the "not capable"

20 language in Exhibit 1184, Mr. Cignarale's pre-filed,

21 but you thought maybe that it had come up in his

22 cross-examination.  So I'd like to read you a passage

23 from his cross-examination and ask if you recognize it.

24 We're on Page 23008, starting on Line 11:

25                         Question:  "I understand
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 1                    in your testimony at 100, at

 2                    Lines 20 to 23, that

 3                    Ms. David was not capable of

 4                    rendering a decision of

 5                    whether or not those were

 6                    violations of Section 790.03."

 7                         Answer:  "No.  Only that

 8                    she's not charged with that

 9                    function.  She's -- the

10                    market conduct examiners are

11                    charged with identifying the

12                    particular practice,

13                    particular noncompliant act

14                    and particular specific

15                    violations that they identify

16                    in the report."

17                         Question:  "Right."

18                         Answer:  "The second

19                    step of that process, should a

20                    case go to enforcement action,

21                    is for the attorneys to

22                    analyze the report, the facts

23                    associated with the findings

24                    that were made, the legal --

25                    a legal analysis was then
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 1                    conducted as to the various

 2                    statutes which are alleged to

 3                    be violated, and that's

 4                    applied to the facts of the

 5                    case.  And the attorney will

 6                    make a recommendation as to

 7                    how those specific

 8                    noncompliant acts are most

 9                    appropriately charged should

10                    an action go forward."

11          Ms. Stead, do you recall reading that passage

12 from Mr. Cignarale's testimony?

13      A.  Yes.

14      Q.  Would you agree that, sitting here today, you

15 have no evidence -- you have no recollection of

16 Mr. Cignarale ever saying that market conduct examiners

17 were not capable of determining what constitutes an

18 unfair business practice?

19      A.  Yes.  As I said earlier, my recollection was

20 he was either saying the examiners were not capable or

21 it was not their responsibility to do that.

22          The passage you just read tells us that he has

23 taken the position that it was not their

24 responsibility.  And yet it is the examiners that draft

25 the report.  We've seen a table of citations so that
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 1 the examiner can cite the appropriate statute in the

 2 examination report.  And it is their job to identify

 3 violations.  And when they write it up, they do write

 4 it up as violations of specific laws.

 5      Q.  So would it be fair to say that it is no

 6 longer your testimony as stated on Page 4 of your

 7 report that Mr. Cignarale suggested that field

 8 examiners are not capable of that determination?  Page

 9 4, bottom paragraph, the sentence beginning five lines

10 from the bottom.

11      A.  You know, I would -- based on the information

12 you just read, that would be -- would have to do more

13 with the job that they had to do and the charge that

14 they had.  But without looking at all this testimony,

15 I'm not sure I could agree with that without reviewing

16 the whole thing.

17          The point is he was trying to suggest that

18 field examiners could not identify 790.03 violations.

19 And in fact that is what they do and what they did in

20 this case.

21      Q.  So I'm just not sure I understand.  Are you

22 standing behind the inference that is being made here

23 that Mr. Cignarale suggested the field examiners were

24 not capable of determining, or are you saying you no

25 longer stand behind that?



26062

 1      A.  What I'm saying is I'd like to read all of his

 2 testimony before I say that he didn't say they weren't

 3 capable.  But I will agree that the passage you read

 4 talked about whether it was their duty or not.  And

 5 that's what I said this morning.  He was suggesting

 6 either they weren't -- it was my recollection they

 7 weren't capable or they weren't supposed to be

 8 identifying 790.03 violations when in fact that's

 9 exactly what they did.

10      Q.  So notwithstanding the review of the pre-filed

11 testimony and the passage I just read to you, you

12 continue to stand behind the statement on Page 4 at

13 least until you are satisfied it's not true in some

14 further analysis; is that your position?

15      MR. VELKEI:  Asked and answered.

16      THE COURT:  I'll allow it.

17      THE WITNESS:  Yes, that's my recollection.  And I

18 would want to review all of the testimony before I

19 absolutely change that.  But as I said this morning,

20 that was my recollection.  It was either that or it

21 wasn't their job to do that.

22          But in any event, regardless of what he said,

23 it was the field examiners that drafted the report and

24 prepared the report, and then we know management signed

25 off on it.
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 1      MR. STRUMWASSER:  Q.  Still on Page 4, the

 2 sentence immediately preceding that, "Insurers should

 3 be able to rely on those important assessments when

 4 made by a regulator."  Are you there?

 5      A.  Yes.

 6      Q.  And those important assessments are the market

 7 conduct exam reports, right?

 8      A.  Well, yes, the examination reports and the

 9 findings that the regulator makes and reports in those

10 reports, that both the insurers and, frankly, the

11 public should be able to rely on those.

12      Q.  What evidence have you seen that PLHIC relied

13 on those exam reports in this case to conclude that the

14 late pay, failure to pay interest, and acknowledgment

15 violations were not unfair insurance business

16 practices?

17      MR. VELKEI:  Irrelevant.

18      THE COURT:  Can you read the question back.

19          (Record read)

20      THE COURT:  Overruled.

21      THE WITNESS:  Any company who is examined and

22 receives an examination report is going to rely on what

23 the Department's findings are as reported in the

24 examination report.

25      MR. STRUMWASSER:  Q.  So you don't have any
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 1 evidence specific to PLHIC?

 2      A.  My understanding is they read the report.  And

 3 in my experience, of course an insurance company is

 4 going to rely on what's in an examination report when

 5 the examination involves their conduct.

 6      Q.  Isn't it true, Ms. Stead, that United senior

 7 executives long understood that all the violations

 8 cited in the market conduct exam reports in this case

 9 could be penalized as Unfair Claims Settlement

10 Practices Act violations?

11      MR. VELKEI:  Irrelevant as to United executives.

12      THE COURT:  Overruled.

13      THE WITNESS:  No, I don't know that.

14      MR. STRUMWASSER:  Let me show the witness a copy

15 of Exhibit 1082.B in evidence.

16      THE WITNESS:  Okay.

17      MR. STRUMWASSER:  Q.  Have you seen this document

18 before?

19      A.  I really don't remember.

20      Q.  It's dated February 2, 2008, a few days after

21 the filing of this action, right?

22      A.  Yes.

23      Q.  And it's from Steve Hemsley, Tom Strickland,

24 David Wichmann, and David Hansen.  Do you know who

25 those people are?
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 1      A.  No, other than Mr. Wichmann.

 2      Q.  He is the executive vice president and CFO of

 3 UnitedHealth Group, right?

 4      A.  I don't know if that's his current title.  I

 5 know he's a senior officer.

 6      Q.  Did you read his testimony in this case?

 7      A.  I did.

 8      Q.  Are you aware that Mr. Hemsley was the

 9 president and CEO of UnitedHealth Group at the time?

10      A.  No, I just don't recall.

11      Q.  Third paragraph, "We all saw the intense focus

12 on the surprising reference to fines that could

13 approach 1.3 billion," and then it continues.  "It's

14 important to keep in mind that that figure, as dramatic

15 as it sounds, has always been the potential maximum

16 fine arrived by multiplying the total number of

17 citations noted in the CDI exam report by the maximum

18 penalty allowed per citation."  Do you see that?

19      A.  Yes.

20      Q.  Would you agree that, based on this

21 announcement, the United executives always understood

22 that the violations cited in the market conduct exam

23 reports, including the late pay, failure to pay

24 interest and acknowledgement violations, were subject

25 to a maximum penalty charge of $10,000?
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 1      MR. VELKEI:  Irrelevant, calls for speculation.

 2      THE COURT:  If you know.

 3      THE WITNESS:  No, I really don't know what was in

 4 their heads at the time.  If you look at the statutes

 5 themselves, you wouldn't reach that conclusion.

 6          At the timing of this, it's right after the

 7 Department announces that number as a potential fine.

 8 And I read this document as being an attempt by the

 9 company to -- these are my words -- sort of calming the

10 employees, if you will.

11      MR. STRUMWASSER:  Q.  Are you doubting the truth

12 of what these people said?

13      MR. VELKEI:  Argumentative.

14      THE COURT:  Sustained.

15      MR. STRUMWASSER:  Q.  You would agree that the

16 document literally says that they've always known that

17 those violations were subject to a $10,000 penalty,

18 correct?

19      A.  Yes.  And they also say "...a figure that had

20 never arisen in our extensive interactions with the

21 CDI."  Yes.

22      Q.  So do you have any reason to doubt that they

23 have always known that these violations were subject to

24 a $10,000 penalty?

25      MR. VELKEI:  There's nothing in here that says
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 1 "have always known."  He's simply misstating the

 2 document.  Objection.

 3      MR. STRUMWASSER:  "It is important to keep in mind

 4 that that figure, as dramatic as it sounds, has always

 5 been the potential maximum fine."

 6      THE COURT:  That's different than "always known."

 7 Sustained.

 8      MR. VELKEI:  Thank you, your Honor.

 9      MR. STRUMWASSER:  Q.  Insofar as you recall, you

10 did not see this document before you filed your report,

11 correct?

12      A.  As I said, I do not recall.  I looked at a lot

13 of documents.  I just don't recall.

14      Q.  Let's go back to your testimony that CDI

15 changed its position with respect to these

16 violations -- the late pays, the failure to pay

17 interest and the acknowledgment violations -- in

18 charging them as a 790.03 violation.

19          You have cited this, this decision to charge

20 them, as "examples of CDI conduct that demonstrates a

21 level of arbitrariness and subjectivity that is

22 unacceptable for a regulator and can create uncertainty

23 for the regulated industry [sic] and for the industry

24 more generally."

25          Right?
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 1      A.  Can you show me where in the report that

 2 language is so I can look at it?

 3      Q.  Page 4, Section C, second sentence of the

 4 first paragraph.

 5          I'm sorry.  I misread though, "...uncertainty

 6 for the regulated entity and for the industry more

 7 generally."

 8      A.  Yes.

 9      Q.  And I believe you testified a little earlier

10 this morning that you have not had an opportunity to

11 familiarize yourself with the positions that CDI has

12 taken in other actions with respect to late pay

13 violations, failure to pay interest violations, and

14 acknowledgment violations; is that right?

15      A.  Sorry.  At what point in time?

16      Q.  This morning.

17      A.  No, I'm --

18          Could I have the question back?

19      THE COURT:  Sure.

20          (Record read)

21      THE WITNESS:  If you're asking me any point in

22 time, there are a lot of examination reports out there.

23 I don't believe that they cited them as 790.3 before

24 this matter.  I believe there's been a change in that

25 position, as Mr. Cignarale testified and as you can see
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 1 by the most recent examination reports that are out

 2 there.

 3      MR. STRUMWASSER:  Q.  What about charging them?

 4 Do you know whether or not what you referred to here as

 5 a change in position, namely the charging of those

 6 citations as 790.03 violations, do you know whether

 7 those were done in other cases?

 8      MR. VELKEI:  Objection, vague.

 9      THE COURT:  If she knows.

10      THE WITNESS:  No, I don't know without going back

11 and looking at some of the prior actions before this

12 case.

13          But it has been my impression through my

14 review of the different documents in this case and some

15 of the examination reports that the Department did in

16 fact change how it was handling those issues.

17      MR. STRUMWASSER:  Q.  So far as you know, did CDI

18 or did CDI not ever charge another company with a late

19 pay violation under 790.03 prior to charging it in this

20 case?

21      MR. VELKEI:  Your Honor, I just want to -- calls

22 for speculation.  The only confidential report that has

23 been made available to us in this case was the Blue

24 Shield matter, which was publicly filed in connection

25 with the accusation.
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 1          We have made efforts to obtain exam reports,

 2 particularly the confidential ones which state what's

 3 treated as 790.03 and not.  And the Department has

 4 refused, on numerous occasions, to give us access to

 5 that.
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 1      THE COURT:  Can you read the question back,

 2 please.

 3          (Record read)

 4      MR. STRUMWASSER:  And I'd like to make it clear

 5 that the context here made it clear I was talking about

 6 accusations.

 7      THE COURT:  Okay.  I'll allow it.

 8      THE WITNESS:  I'm sorry.  Are you asking about

 9 enforcement actions such as this one?

10      MR. STRUMWASSER:  Q.  I'm asking about

11 accusations, orders to show cause and accusations.

12      A.  I don't know.  And it would be difficult to

13 know that unless you saw what was in the confidential

14 reports to see if there were those types of violations

15 or not.

16          And since we know that those cases were

17 settled, you know, we don't know exactly how that would

18 have all worked out and --

19      Q.  Do you still have 5417 --

20      THE COURT:  Wait.  She didn't finish.

21      MR. STRUMWASSER:  I'm sorry.  I thought she

22 finished.

23      THE WITNESS:  -- if they had proceeded to hearing.

24      MR. STRUMWASSER:  Q.  Do you still have 5417 and

25 5418 in front of you?
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 1      A.  Yes.  Yes.

 2      Q.  We looked at these on Monday, right?

 3      A.  I don't remember the day, but we've looked at

 4 them.

 5      Q.  And you in fact relied on 5418 in your

 6 testimony, specifically for Slide 13 of Exhibit 5708,

 7 right?

 8      A.  Yes.

 9      Q.  Do you recall that we went Monday through --

10 or we went on a previous day through the MCE report,

11 5418, and that we establish that it cited Blue Shield

12 for four violations of CIC -- of CIC 10123.13(a) for

13 failing to pay claims on time and seven violations of

14 10123.13(b) for failing to pay interest?

15      A.  Yes, generally.

16      Q.  And then we looked at Exhibit 5417, the OSC,

17 and confirmed that each of those violations was charged

18 as a violation of 790.03(h), right?

19          Perhaps I can help?

20      A.  No, I'm just trying to make sure I read the

21 whole thing.

22      Q.  Sure.

23      A.  Okay.

24      Q.  So let's just look at Page 13 of the OSC.  At

25 the bottom, Paragraph little v., "In four instances,
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 1 Blue Shield failed to reimburse or notify insureds that

 2 Blue Shield was contesting or denying the claim within

 3 30 working days as required by California Insurance

 4 Code Section 10123.13(a) in violation of California

 5 Insurance Code Section 790.03(h)(4)."

 6          And you saw that in your previous review,

 7 right?

 8      A.  Yes.

 9      Q.  And then a little higher up on Page 13,

10 Paragraph t., starting on Line 16, "In seven instances,

11 Blue Shield failed to pay interest on an uncontested

12 claim after 30 working days as required by California

13 Insurance Code Section 10123.13(b) in violation of

14 California Insurance Code Section 790.03(h)(5).  Do you

15 see that?

16      A.  Yes.

17      Q.  When you prepared your report, were you

18 unaware that CDI charged late pay violations against

19 Blue Shield as a 790.03 violation?

20      A.  I don't recall whether I saw this or not.  But

21 this accusation is also much later than the one in this

22 case.  It's in October of 2008.

23      Q.  That's right.  It's in October of 2008.  And

24 so it's after the accusation was filed in this case but

25 it was before, about a year and a half before, the
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 1 accusation in this case was amended; isn't that true?

 2      A.  I don't know the dates.

 3      Q.  I'll represent to you that the first

 4 supplemental accusation was filed in this case sometime

 5 in 2010.  All right?  Do you have that assumption in

 6 mind?

 7      A.  Yes.

 8      Q.  Would you agree, then, that this occurred

 9 prior to CDI, in your words, significantly changing its

10 position as to what constitutes an unfair trade

11 practice?

12      A.  I'm sorry.  I missed the beginning of that.

13 Can we have that --

14      THE COURT:  Sure.

15          (Record read)

16      THE WITNESS:  Yes, it occurred before the

17 pleadings.  But my point all along in this consistency

18 issue is that those examination reports in this case

19 were issued one way, and now the Department is taking a

20 different position.

21          And it is inconceivable to me that a state

22 agency would, pursuant to its statutory obligation,

23 if -- not report the violations of the health insurance

24 claim handling laws as 790.03 violations if in fact, at

25 the time those reports were issued, they believed these
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 1 were 790.03 violations.

 2          And to change a position like that afterwards,

 3 to me, in my opinion, is not fair to the regulated

 4 entity.

 5      Q.  So is it now your testimony that the time when

 6 the Department changed its position was prior to

 7 October of 2008?

 8      MR. VELKEI:  Objection, argumentative, the

 9 suggestion that she's changing her testimony, "Is it

10 now your testimony," I don't think is appropriate.

11      MR. STRUMWASSER:  I'll withdraw the "now."

12      THE COURT:  All right.

13      MR. STRUMWASSER:  Q.  Is it your testimony that

14 the Department changed its position with regard to what

15 constitutes an unfair insurance practice under 790.03

16 prior to October of 2008?

17      A.  As I said to you earlier this morning, I don't

18 know the exact date of those.  What I'm saying is the

19 position that the Department's taking in this

20 proceeding is different than the way they publicly

21 reported the results of the examination.

22          And that is troubling.

23      Q.  Ms. Stead, you've testified the Department

24 changed its position to improve its litigating position

25 in this case, have you not?
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 1      A.  Yes.  And I think by trying to assert the

 2 violations, for example, of 1013.13, that a violation

 3 of that statute is in fact a violation of 790.03 so

 4 that penalties can be imposed is for purposes of

 5 increasing the penalty in this case.

 6          And the statutes that are in 790.03 and the

 7 conduct that's proscribed there is quite different and

 8 very general compared to the specific law governing,

 9 for example, the timeliness of health care claims.

10      Q.  Ms. Stead, is it your position that the

11 Department charged Blue Shield with the 790.03

12 violations we've noted here for the purpose of

13 improving the Department's litigating position in this

14 PacifiCare case?

15      A.  No.  But the Blue Shield case settled.  And

16 despite the violations and despite the allegations that

17 are asserted in this 5417, there was no penalty

18 imposed.

19      Q.  So you are not contending that the pleading of

20 790.03, these two paragraphs of 790.03 violations was

21 made for purpose of affecting this proceeding, are you?

22      A.  If you're asking why they pled it the way they

23 did in 5417, I don't know.  But certainly, if they were

24 going to change their position in this case, it would

25 be beneficial to change it in the Blue Shield case as
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 1 well, especially if you're going to settle it.  So I

 2 don't really know.

 3      THE COURT:  I need to go.  So 1:30?

 4      MR. STRUMWASSER:  Fine.  Thank you.

 5          (Whereupon, the luncheon recess was taken

 6           at 11:59 o'clock a.m.)
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 1

 2                     AFTERNOON SESSION

 3                         ---o0o---

 4          (Whereupon, all parties having been

 5           duly noted for the record, the

 6           proceedings resumed at 1:33 p.m.)

 7      THE COURT:  All right.  Go back on the record.

 8      MR. STRUMWASSER:  Q.  Good afternoon, Ms. Stead.

 9      A.  Good afternoon.

10      Q.  We were talking about the Blue Shield

11 accusation.  And you said you didn't know whether the

12 Department had pled the violations of the late pay and

13 acknowledgment and interest violations in -- excuse me,

14 the late pay and interest violations in Blue Shield in

15 order to influence this case.

16          The pleading of the late pay and interest

17 violations in Blue Shield, were those arbitrary with

18 respect to the Blue Shield case, in your opinion?

19      A.  Yes, they very well may have been if the

20 reports were issued the same way as they were issued in

21 the PacifiCare case.

22      Q.  Take a look at Exhibit 5418, please.

23          Look at -- unfortunately, we don't have Bates

24 numbers, but towards the back, the second report,

25 Page 8.  We looked at this page on Monday.  And you see
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 1 the violation, the seven and the four are being cited

 2 as violations of 10123.13.

 3          And then go to Page 11 of the same document,

 4 three pages in, and we have, in Paragraphs 2 and 4,

 5 those violations cited as violations of 10123.13(a)

 6 and (c).  Do you see that?

 7      A.  Yes.

 8      Q.  Excuse me, just (a).

 9          And then on Page 10, Paragraph 1, we have the

10 seven instances charged as 10123.13(b), right?

11      A.  Okay.

12      Q.  Do you want to confirm to your own

13 satisfaction that the public report does not contain

14 those allegations?

15      A.  Sure.

16          Okay.

17      Q.  You confirmed that you didn't see those

18 violations cited in the public report, right?

19      A.  Right.  So once again, the Department is

20 reporting 790.03 violations one way in response to its

21 statutory obligation report and then acting

22 inconsistently afterwards.

23          It is incomprehensible to me that an agency

24 with that statutory obligation would report examination

25 reports that way if that's not how they in fact
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 1 believed those violations should be reported.

 2      Q.  And it is doing so, acting in your view

 3 incomprehensibly, in this instance not with regard to

 4 PacifiCare but with regard to Blue Shield, correct?

 5      A.  Yes, it appears they issued the reports the

 6 same way.  I don't know the date that the Blue Shield

 7 report was actually issued.

 8      Q.  I'll tell you what.  Why don't you just

 9 confirm that the Blue Shield reports are a couple days

10 apart.  They're both in September of 2007.

11          Do you want to confirm that or take my word

12 for it?  You get your choice.

13      A.  Yes.

14      Q.  Now, this morning I asked you, when you

15 prepared your report, were you unaware that CDI charged

16 late pay violations against Blue Shield as a 790.03

17 violation.  And you answered, "I don't recall whether I

18 saw this or not."

19          But this accusation is also much later than

20 the one in this case.  It's in October of 2008.  Do you

21 recall testifying to that?

22      A.  Yes.

23      Q.  If in fact this accusation had been issued

24 before the accusation in this PacifiCare case, that is

25 to say, if in fact the Blue Shield accusation had been
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 1 issued before the PacifiCare accusation and, let's say,

 2 before the PacifiCare reports were finalized, would

 3 that cause you to want to reconsider your assertion

 4 that CDI has taken positions in this litigation that

 5 contradict its prior positions without any discernable

 6 or credible explanation other than those new positions

 7 advanced CDI's litigation strategy?

 8      A.  May I please have that question again?

 9      THE COURT:  Certainly.

10          (Record read)

11      THE WITNESS:  You know, I'd have to think about

12 that because it wasn't.  And as I said earlier this

13 morning, the fact is the Department is reporting these

14 violations found during the market conduct examinations

15 or the allegations one way in response to its statutory

16 obligation to publish 790.03 violations that it finds.

17          So as I said just a minute ago, it is truly

18 incomprehensible to me that an agency would do that in

19 response to that statute and then take a different

20 position, whether it's Blue Shield or this case.

21      MR. STRUMWASSER:  Q.  Ms. Stead, I understand your

22 position about the difference that you perceive between

23 the two reports and the accusation.  I understand that

24 position.

25      A.  Mm-hmm.
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 1      Q.  What I'm asking about is your inference or

 2 your opinion that CDI's taken positions in this

 3 litigation with respect to PacifiCare that contradict

 4 its prior positions without any discernible or credible

 5 explanation other than that those new positions advance

 6 CDI litigation strategy.

 7          And I take it that you are asserting that

 8 these new positions advanced CDI's litigation strategy

 9 against PacifiCare in this case, right?

10      A.  I'm sorry.  I don't understand the question.

11      Q.  Do you recall saying, "CDI has taken positions

12 in this litigation that contradict its prior positions

13 without any discernible or credible explanation other

14 than those new positions advance CDI's litigation

15 strategy"?  You recall that statement, right?

16      A.  Yes.  And there are several different changes

17 there.  One of them is the change in the 790.03 and

18 what constitutes that and how they reported it out

19 before.

20      Q.  And when you said "other than those new

21 positions advanced CDI's litigation strategy," you were

22 specifically talking about CDI's litigation strategy in

23 this case against PacifiCare, Page 4, first paragraph

24 of C?  You were specifically talking about CDI's

25 litigation strategy in this case, right?
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 1      A.  In that sentence, yes.

 2      Q.  Okay.  And now I'm asking you, if in fact it

 3 had turned out that the Blue Shield accusation predated

 4 the reports and the accusation in this case against

 5 PacifiCare, would that cause you to want to reconsider

 6 your accusation that CDI contradicted a prior position

 7 for the purpose of advancing CDI's litigation strategy

 8 in this case?

 9      MR. VELKEI:  Objection, vague, your Honor.  The

10 Blue Shield accusation didn't predate the reports in

11 this case.

12      MR. STRUMWASSER:  Probing her opinion.  If it did,

13 would that change her opinion?

14      THE COURT:  So do you want her to do it as an

15 assumption?

16      MR. STRUMWASSER:  Sure.

17      THE COURT:  All right.

18      MR. STRUMWASSER:  Q.  So assume that in fact the

19 Blue Shield opinion -- excuse me -- the Blue Shield OSC

20 and exam reports both issued prior to the issuance of

21 either the OSC and the exam reports in PacifiCare.  Do

22 you have that assumption in mind?

23      A.  I think so.

24      Q.  If that were the case, would it cause you to

25 want to reassess your opinion that CDI had taken
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 1 positions in this litigation that contradict its prior

 2 positions?

 3      A.  Yes, it would want [sic] to make me re-think

 4 things because then now you've just changed the facts

 5 that I used in reaching my opinion.  So I'd really have

 6 to think about how, if at all, that would change my

 7 opinion.

 8          But that's not what happened.  And even -- you

 9 know, you're showing me this order to show cause as the

10 second amended, so I don't even know what happened in

11 the first one.

12          But to tell you that I would change my

13 opinion, I can't do that without giving that some more

14 thought and looking at everything again.

15      Q.  Can you, under those assumptions, stand on the

16 opinion that you express on Page 4 before you have

17 given that thought?

18      A.  If you're asking if I stand on my opinion, I'm

19 standing on my opinion based on the information that I

20 understand occurred.

21          I understand your question to be asking me to

22 change my opinion based on something that didn't

23 happen.

24      Q.  That was a hypothetical, yes.

25      A.  Then I would need to give that some thought.
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 1      Q.  Let's talk about another settlement that PLHIC

 2 has raised in this action.  You're familiar with the

 3 Conseco matter?

 4      A.  I'm not sure what Conseco matter you're

 5 referring to.

 6      MR. STRUMWASSER:  Let me give the witness a copy

 7 of 5424.

 8      THE WITNESS:  Do you want me to read the whole

 9 thing?

10      MR. STRUMWASSER:  Q.  If you're ready for a

11 question, let me ask it.  And if you'd like more time

12 to read the whole thing, you should feel free.

13          Do you recognize Exhibit 5424?  Have you seen

14 it before?

15      A.  No, I don't recognize it.  I don't recall

16 seeing it -- I don't recall whether I did or not.

17 Doesn't look familiar.

18      Q.  Okay.  I'll just note for you that 5424 is the

19 first amended OSC in the Conseco case and was offered

20 by PacifiCare.  I'd like to show you the initial

21 pre-amendment OSC in that case.

22          And ask that I have it marked as our next in

23 order, your Honor.

24      THE COURT:  I have 1221.

25          Does that sound right, Mr. Gee?
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 1      MR. GEE:  Yes, your Honor.

 2      MR. VELKEI:  May I inquire if this document is

 3 publicly available?

 4      MR. GEE:  Yes.  I just printed it off the CDI

 5 website.

 6      THE COURT:  It's dated March 27, '06.

 7          (Department's Exhibit 1221 marked for

 8           identification)

 9      MR. STRUMWASSER:  Q.  Are you ready?

10      A.  I haven't read it, but if you want to ask me

11 something...

12      Q.  Have you seen this document before, 1221?

13      A.  No, I don't believe so.

14      Q.  This OSC alleges that a number of consumer

15 complaints have been filed against Conseco and that the

16 Department had investigated those complaints and cited

17 violations reflected in the OSC.

18          And I'd like to just walk through a couple of

19 those complaints with you.  So if you would, please,

20 turn to Page 6.  Under heading E, you see that CDI

21 received a complaint that Conseco unduly delayed

22 payment of claims, right?

23      A.  That's what it alleges, yes.

24      Q.  And that it alleges in Paragraph 3 that CDI

25 sent a letter to Conseco citing it for two violations
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 1 of 10123.13(a), right?

 2      A.  Yes.

 3      Q.  And the next sentence says, "The foregoing

 4 constitutes two acts in violation of Insurance Code

 5 Section 790.03(h)(3) and Insurance Code

 6 Section 790.03(h)(4) and Insurance Code

 7 Section 790.03(h)(5)."

 8          Do you see that?

 9      A.  Yes.

10      Q.  And the next section of the OSC, Section F, do

11 you see in Paragraphs 3 and 4 there's an allegation

12 that Conseco's delay in claims payment constituted a

13 violation of Insurance Code Section 10123.13(a)?

14      A.  I'm sorry.  What line are you on?

15      Q.  We're under Section F, which starts on Page 6.

16 And then in Paragraphs 3 and 4 at the top of Page 7,

17 there's the allegation that Conseco's delay in claims

18 payment constituted a violation of Insurance Code

19 Section 10123.13(a).  Do you see that?

20      A.  Yes.

21      Q.  And there is then the allegation that this

22 delay also constituted a violation of Insurance Code

23 Section 790.03(h)(3), (4) and (5), correct?

24      A.  The word "also" is not in that sentence, but

25 yes.
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 1      Q.  And then we note on the last pages, the Judge

 2 has, that this document is dated March 27th, 2006.

 3 Right?

 4      A.  Dated but not signed, yes.

 5      Q.  Do you doubt that this is in fact a document

 6 dated March 27th, 2006?

 7      MR. VELKEI:  Lack of foundation.

 8      MR. STRUMWASSER:  Not of her doubt.

 9      MR. VELKEI:  She has no basis one way or the

10 other.

11      THE COURT:  Well, I suppose it would be better

12 coming from the witness, but I think it's a problem.

13 How would she know if it was signed that date?

14      MR. STRUMWASSER:  I'm not asking her to vouch for

15 it.  I'm asserting that we downloaded it from the CDI

16 website and it is dated that date.

17      THE COURT:  You could ask her to assume it.

18      MR. STRUMWASSER:  And I'm happy to do that, but I

19 also am asking her -- we've been doing this for two and

20 a half years this way.  She called attention to the

21 date, and I'm asking whether she has any information to

22 suggest that the actual date is something other than

23 what is shown.

24      THE COURT:  It's kind of meaningless.

25      MR. STRUMWASSER:  Okay.  If it's meaningless, then
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 1 I don't want it.

 2      Q.  I'd like you to assume, Ms. Stead, that this

 3 document was in fact signed and filed on or about

 4 March 27, 2006.  Do you have that assumption in mind?

 5      A.  Yes.

 6      Q.  So we have here an accusation that I've asked

 7 to you assume was filed around March 27, 2006, that

 8 alleges that violations of 10123.13(a) were also

 9 violations of 790.03(h), right?

10      A.  The Department has listed both of those in

11 here.  You know, I don't know, looking at this,

12 certainly without studying it, whether the conduct

13 really fits under both and perhaps they're asserting it

14 under the Unfair Settlement Practices Act as opposed to

15 the other.  I just don't know without looking at this

16 and studying this.

17      Q.  All I asked you to do -- the question I just

18 asked you was whether the Department is alleging a

19 10123.13(a) violation, several of those violations, as

20 790.03(h)s.  You would agree that is what the

21 Department is doing, correct?

22      A.  I mean, yes, in Line 3 through 7 on Page 7,

23 they have asserted violations of 10123.13(a) and

24 several sections of 790.03(h).

25      Q.  So, now, seeing that the Department has made
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 1 those allegations and I've asked you to assume it did

 2 so in 2006, would you like to reconsider your opinion

 3 that CDI has taken positions in this PacifiCare

 4 litigation that contradict its prior positions without

 5 any discernible or credible explanation other than that

 6 those new positions advanced CDI's litigation strategy

 7 in this case?  Would you like to reconsider that?

 8      A.  No, really not without an opportunity really

 9 study this.  And, again, the Department didn't report

10 those violations that way.

11          And I remain concerned that the state agency

12 reports violations one way in response to a statutory

13 duty and then tries to charge it afterwards.  I don't

14 know what happened in this case.  I don't have the exam

15 reports.  I don't know how this concluded.  I don't

16 know if this case ever settled or went to hearing or

17 what happened to it.

18          So without the context, I'd have to give it --

19 I wouldn't change my opinion without more review and

20 more study.

21      Q.  And until and unless you have undertaken that

22 study, you would be comfortable having the Judge rely

23 on your opinion on Page 4 that I've been quoting?

24      A.  Yes.  To the extent that the Department

25 finished its examination and reported it one way and
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 1 then asserts a different position in this case, that is

 2 inconsistent.

 3      MR. STRUMWASSER:  Your Honor, I'm going show the

 4 witness a copy of Exhibit 683 in evidence.

 5      THE COURT:  All right.

 6      THE WITNESS:  Okay.

 7      MR. STRUMWASSER:  Q.  Ms. Stead, have you seen 683

 8 before?

 9      A.  Yes.

10      Q.  This is a violation letter signed by

11 Mr. Masters, correct?  Actually, it's not signed, but

12 it's issued over his name, right?

13      A.  Yes, for the Griffins.

14      Q.  Right.  And in the second paragraph, he

15 informs PacifiCare that the company is in noncompliance

16 with 10123.13(a), correct?

17      A.  I'm sorry.  What paragraph, the second?

18      Q.  It's a very short, one-sentence paragraph, and

19 then there's a second paragraph that starts, "An

20 investigation..."

21      A.  Yes.

22      Q.  And that informs PLHIC that it is in

23 noncompliance with Insurance Code Section 10123.13(a),

24 correct?

25      A.  Yes, it does.
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 1      Q.  And then the subsequent paragraph contains the

 2 text of 10123.13(a), correct?

 3      A.  Yes.  It includes the text as well as

 4 additional information.

 5      Q.  Right.  And it quotes the -- and it says, "The

 6 notice shall advise the provider who submitted the

 7 claim on behalf of the insured or pursuant to a

 8 contract for alternative rates of payment and the

 9 insured that either may seek review by the Department

10 of a claim that the insurer contested or denied."

11          Do you see that?

12      A.  Yes.

13      Q.  So you understand that this violation letter

14 is informing the provider that the -- I'm sorry.

15          You understand that this violation letter is

16 asserting that the notice has to inform the provider

17 that a claim that has been contested or denied in whole

18 or in part must inform that provider that the provider

19 can seek review by the Department of Insurance?

20      A.  I'm sorry.  I'm just trying to find the exact

21 language that you were citing.

22      Q.  Long paragraphs are the bane of us all.  I

23 think it's 12 lines down from where it starts.

24      A.  Yes, although I don't see the language about

25 in whole or in part.  Maybe I'm just missing it.
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 1      Q.  While we're working on that part of it, four

 2 lines up from the bottom of the page, do you see that

 3 PacifiCare is informed that the notice to the

 4 insured -- I'm sorry.

 5          PacifiCare is informed that "The EOBs issued

 6 by your company to the provider on 9/11/06 and 12/25/06

 7 failed to include the required notice advising the

 8 provider of the right to have the contested or denied

 9 claim reviewed by our Department."  Do you see that?

10      A.  Yes.

11      Q.  Would you agree that this letter placed this

12 insurer, PacifiCare, on notice that claim denials or

13 EOBs that it was sending to providers were not

14 compliant with this section of the Insurance Code?

15      A.  I mean, yes, with respect to the failure to

16 include the notice of the right to have contested or

17 denied claims reviewed by the Department, that's what

18 this says.

19      Q.  Similarly with respect to the EOBs that fail

20 to include language notifying the insureds of their

21 right to request an IMR review -- an IMR, I'd like to

22 show

23 you --

24          I'll be giving the witness a copy of 5303 in

25 evidence, your Honor.
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 1      A.  Okay.

 2      Q.  You have seen this document before, 5303,

 3 right?

 4      A.  Yes, I have.

 5      Q.  Do you believe that this letter, this

 6 violation letter -- excuse me -- this letter adequately

 7 informed PLHIC as to the CDI's position with respect to

 8 its duty to inform in an EOB the recipient of his or

 9 her right to request an independent medical review?

10      A.  May I have that read back, please?

11      THE COURT:  Sure.

12          (Record read)

13      THE WITNESS:  Yes and no.  I'm not sure that I can

14 agree that it's adequate.  It certainly is putting the

15 company on notice in follow-up to a conversation that

16 this person had with the company that something about

17 IMR needed to be on EOBs.

18      MR. STRUMWASSER:  Q.  Ms. Stead, would you please

19 turn to Page 8 of your report.  At the bottom of the

20 page, you start, Section C, which is entitled, "What

21 should the appropriate penalty be, if any, applying the

22 factors in Section 2695.12?"  Do you see that?

23      A.  Yes.

24      Q.  And then Pages 8 through 14, on those pages,

25 you discuss what you consider to be a "reasonable
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 1 application of each factor to PacifiCare's conduct at

 2 issue in this case," that's your phrase from Page 9,

 3 first paragraph, third sentence; first full paragraph,

 4 third sentence.

 5      A.  Yes.

 6      Q.  So, for example on Page 11, under Heading 5,

 7 you conclude that the lack of previous violations or

 8 enforcement actions, quote, "is a significant

 9 mitigating factor," don't you?

10      A.  Yes.

11      Q.  And at the top of Page 14, you conclude that

12 the evidence of PacifiCare attempts to comply with the

13 law, quote, "should be considered a mitigating factor,"

14 unquote, under 2695.12(a)(11), right?

15      A.  Yes.

16      Q.  So again, once again, I'm employing the

17 terminology of "mitigating and aggravating factors."

18 And in that context, I'd like to ask you the following

19 question.

20          In all the evidence you have seen with regard

21 to this case, can you identify any evidence that, in

22 your mind, represents an aggravating factor such that,

23 if the Commissioner were inclined to impose a penalty,

24 that evidence would militate in favor of a higher

25 penalty than would be warranted absent the evidence?



26096

 1      MR. VELKEI:  Objection, vague.

 2      THE COURT1:  Overruled.

 3      THE WITNESS:  No.

 4      MR. STRUMWASSER:  No further questions.

 5      THE COURT:  Okay.  Did you want to start redirect

 6 now or in the morning?

 7      MR. VELKEI:  In the morning, if you don't mind,

 8 your Honor.  And I expect, once we get organized, go

 9 through things, to be a half an hour, 45 minutes.

10      THE COURT:  Can we start at 10:00 then?

11      MR. VELKEI:  Sounds great.

12      THE COURT:  Okay.  10:00.

13          (Whereupon, the proceedings recessed

14           at 2:12 o'clock p.m.)

15

16
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21
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23
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 1 Thursday, March 29, 2012            10:07 o'clock a.m.

 2                         ---o0o---

 3                   P R O C E E D I N G S

 4      THE COURT:  This is on the record before the

 5 Insurance Commissioner of the State of California in

 6 the matter of PacifiCare Health and Life Insurance

 7 Company.  This is OAH Case No. 2009061395,

 8 Agency No. UPA 200700004.

 9          Today's date is March 29th, 2012.  There's no

10 respondent, but all the counsel are here.  And we're

11 going to do redirect; is that correct?

12      MR. VELKEI:  Yes, your Honor.

13      MR. KENT:  Your Honor?

14      THE COURT:  Yes, sir?

15      MR. KENT:  I'm sorry.  I didn't mean to --

16      THE COURT:  No, that's okay.

17      MR. KENT:  One housekeeping matter.

18 Mr. Strumwasser and I have been speaking over the last

19 day or so about what the schedule should look like to

20 the conclusion of the matter.

21          Happy to talk about it now or later today, at

22 the Court's pleasure, when we conclude with the

23 witness, or -- the only thing, I need to step out right

24 at 11:00 for a few minutes.

25      THE COURT:  We can talk about it if you want to.
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 1 Do you want to do it on the record?

 2      MR. STRUMWASSER:  I think this is going to work

 3 out because, if they do redirect, we'll probably have

 4 to take a break around then anyway.  We'll see if we

 5 can finish up with whatever recross there is.  And if

 6 we're really lucky, we can finish the whole thing

 7 before noon.  If not, we can pick it up for a brief

 8 session after lunch, if that's all right with

 9 your Honor.

10      THE COURT:  Whatever you want.

11          Go ahead.

12                       SUSAN STEAD,

13          called as a witness by the Respondent,

14          having been previously duly sworn, was

15          examined and testified further as

16          hereinafter set forth:

17            REDIRECT EXAMINATION BY MR. VELKEI

18      MR. VELKEI:  Good morning, Ms. Stead.

19      A.  Good morning.

20      Q.  I want to talk about this concept of bottom up

21 and top down, the approaches.  You were asked a series

22 of questions by CDI counsel about whether your approach

23 was a bottom-up approach or a top-down approach.

24          Now, counsel defined those terms in a

25 different way from the Court, and I want to focus if we
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 1 can on how the Court used that.  And I'd like to, if we

 2 could, just put up on the screen Page 22481 of the

 3 transcript.

 4          And really I'm just looking to focus on

 5 Lines 5 to 9 of that transcript:

 6                         "I've got to tell you,

 7                    I'm a bottom-up person, so I

 8                    look at the law.  And I think

 9                    the law that I have to follow,

10                    regardless of anything that

11                    either side says, is I have to

12                    follow 10 CCR 2695.12, and I

13                    have to look at these things

14                    that the law requires."

15          Is your approach any different from the

16 approach described by the Judge?

17      A.  No.

18      MR. VELKEI:  I'd like to mark for identification

19 one slide entitled "'Bottom Up' Approach."  And I

20 believe it's 5717, your Honor.

21      THE COURT:  5717, I'll mark a slide entitled

22 "'Bottom Up' Approach."

23          (Respondent's Exhibit 5717 marked for

24           identification)

25      MR. VELKEI:  Okay.  Can we put that on the screen.
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 1      Q.  Instead of putting it up on the screen, why

 2 don't we just talk about the slide that's in front of

 3 you.

 4          Ms. Stead, do you recognize this document?

 5      A.  Yes.

 6      Q.  Can you explain for us what this is intended

 7 to reflect?

 8      A.  This slide outlines the approach I am here to

 9 suggest that the Court consider in resolving this case.

10      Q.  So why don't you walk us through the steps, if

11 you could, starting with Step 1.

12      A.  Yes.  Like the Judge indicated in your

13 excerpt, you start with the law.  You look at the

14 conduct that's at issue, and you determine whether the

15 conduct violates any law in particular.

16          With respect to penalties, given the statutes

17 in this case, in California, the key is whether, A, the

18 conduct that's at issue was actually defined as unfair

19 trade practice of 790.03(h).

20      Q.  Focusing if we can then on Step 2, could you

21 talk with us a bit about what that second step in the

22 process is?

23      A.  So assuming that the conduct is actually

24 prescribed by 790.03(h) and not subject to some other

25 law, then the next step is to determine whether, under
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 1 790.03(h) the conduct arises to be a practice so that

 2 it's actually a practice of the company to engage in

 3 noncompliant behavior.

 4      Q.  In order to determine whether there is a

 5 practice of the company to engage in noncompliant

 6 behavior as specified in 790.03(h), must one establish

 7 a general business practice in every instance?

 8      A.  No.  When you look at 790.03(h), it talks

 9 about Fair Claims Settlement Practices.  But to

10 establish the practice, there are two different ways

11 you can go.

12          One is to look at the frequency.  And I've

13 talked before about how regulators do that in the

14 context of examinations, determining whether the

15 noncompliant conduct occurs with such frequency that

16 pretty much you can infer that it is the practice of

17 this company to engage in noncompliant behavior.

18          The other way to do that, to establish that

19 it's actually a practice of the company to engage in

20 conduct that is in violation of 790.03(h), is to

21 identify an intentional practice that the company

22 engages in that violates that law.

23      Q.  I want to go back, if we can, to a series of

24 hypotheticals that were posed to you with regard to

25 whether a company is appropriately or wrongfully
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 1 rejecting claims, denying claims.

 2          Do you recall the circumstances of the

 3 hypothetical were that 97 percent of the time the

 4 company denied correctly, meaning it had a general

 5 business practice of compliance on that issue?  Do you

 6 recall being questioned on that subject?

 7      A.  Yes.

 8      Q.  And as part of the hypothetical, you were

 9 posed with facts where 1 percent of the noncompliance

10 reflected all of the claims processed at an Oakland

11 office.  Do you remember that?

12      A.  Yes.

13      Q.  And that, in the Oakland office, the manager

14 or director basically issued a memo saying all claims

15 from the Oakland office would be denied.

16          Now, you were asked whether the 97 percent

17 compliance rate would preclude an enforcement action as

18 to the conduct from the Oakland office.  Do you recall

19 that?

20      MR. STRUMWASSER:  May I inquire?  It may well be

21 that that's the right -- if I phrased it that way,

22 that's fine.  But I think what we were always talking

23 about was 93 percent compliance rate and a 7 percent

24 noncompliance rate.  Is that --

25      MR. VELKEI:  It's 97 percent, right here.  It's in
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 1 your question, Mr. Strumwasser.

 2      MR. STRUMWASSER:  Okay.

 3      MR. VELKEI:  Q.  Okay?

 4      A.  Yes.

 5      Q.  So I'm going to read the question from

 6 Mr. Strumwasser, 25427.

 7          Go ahead and put that up on the screen.

 8      THE COURT:  I don't have that good a memory to

 9 remember if it was 7 or 97.

10      MR. VELKEI:  Q.  All right.  So maybe let's just

11 focus on the question initially.

12                         Question:  "I just want

13                    to make sure.  I understand

14                    your testimony about business

15                    practice.  My question is, if

16                    you're concerned about what's

17                    going on in Oakland, would

18                    you be precluded from

19                    bringing an enforcement

20                    action with respect to the

21                    wrongfully denied Oakland

22                    claims because of the 97

23                    percent compliance rate?"

24          Do you recall being asked that?

25      A.  Yes.
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 1      Q.  Now, you had an answer; then there was a

 2 follow-up question:

 3                         "So, yes, you would be

 4                    precluded?"

 5          So I'd like to jump to that second answer at

 6 25428.  And it would be Lines -- thank you.

 7          First part of your answer:

 8                         "With respect to the

 9                    general question of are you

10                    wrongfully rejecting claims,

11                    I think answer is yes."

12          Could you explain what you meant by that?

13      A.  When you're -- yes.  When you're looking at

14 the population of claims for the company, the

15 compliance rate is 97 percent.  So the inference that

16 the regulators will draw from that is that, to that

17 population of claims, that the company is properly

18 denying, if you will, 97 percent.  So they're in

19 compliance 97 percent of the time.  So in that respect,

20 you wouldn't take an action or penalize them.

21      Q.  Based on the existence of whether there's a

22 general business practice?

23      A.  Yes, looking at the frequency.

24      Q.  Okay.  Now, the next part of your answer was:

25                         "But I don't think
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 1                    that necessarily precludes

 2                    review of what was happening

 3                    with the Oakland claims."

 4          Can you explain that part of your answer?

 5      A.  Yes.  So while the overall denial rate is

 6 compliant, it's -- 97 percent are done properly, the

 7 hypothetical suggested that there was an intentional

 8 practice with respect to those claims in Oakland of

 9 improperly denying those with that specific set of

10 claims.

11          So that memo could very well be evidence of an

12 intentional practice to engage in noncompliant

13 behavior.  And that could be another way of showing a

14 violation of 790.03(h).

15      Q.  If we could go back to 5717, I'd like to

16 discuss Step 3 if we could.  "Should there be a penalty

17 (applying 2695.12 factors)?"

18          And I want to first focus on Subsection A.

19 Now, there's been a lot of questioning by counsel about

20 the impact of these historical penalties throughout

21 your cross-examination.

22          And I want to ask you, how does one factor in

23 historical penalties in an attempt to determine what,

24 if any, penalty is appropriate here?

25      A.  As I said very early on, when regulators are



26112

 1 considering penalties, they do so on the basis of what

 2 they've done in the past, so the historical penalties,

 3 what the administrative actions have been in prior

 4 actions.

 5          And when you consider those, you're generally

 6 going to consider companies in the same line of

 7 business.  So in this case, we would consider health

 8 insurance companies that write health insurance.

 9          So you look at what you've done in the past.

10 And just based on the information in this case, that

11 would include everything from the Blue Cross cases --

12 I'm sorry -- the Blue Shield cases, where there were no

13 penalties imposed.  I would use at the high end, based

14 on the information in this case, the penalty of

15 3.6 million that was imposed on I think it was Health

16 Net.  And then there are some in between that are

17 health insurers writing health insurance.

18          So that's sort of where you start.  But that

19 doesn't end it because companies are different.

20 So, for example, Health Net, it's a different company,

21 membership's different, products may even be different.

22 That's a case that we have indications of a lot of

23 harm, $22 million.

24          So we -- at some point the regulator has to

25 take the case they're considering and kind of fit it
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 1 into there somehow.

 2      Q.  So how would you establish a high range in

 3 this case based upon those historical penalties?

 4      A.  What regulators normally have the advantage of

 5 is they know what they've done in all the cases they've

 6 handled, every single case.  And they'll have the

 7 records and files to support it, and there's a lot of

 8 institutional knowledge.  So as a regulator, after a

 9 while, you sort of know where the case kind of fits.

10          In this case, Dr. Kessler's actually sort of

11 normalized the cases I've been talking about into a

12 range of between zero and 655,000 or so for this case

13 in relation to the others.  So that -- what he did was

14 really close to what regulators do.  And he did that

15 based on the information we have here.

16      Q.  And just to get a little bit more flavor for

17 why 6.3 million wouldn't be the high end of the range

18 for PacifiCare.

19      MR. STRUMWASSER:  Objection, this is now beyond

20 the scope.  I didn't ask her about -- she didn't

21 testify on direct or cross about a range or how you fix

22 it.

23      THE COURT:  Well, there's no scope of the direct

24 rule under the APA.  Are you saying that this is new

25 material?
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 1      MR. STRUMWASSER:  I'm objecting this is beyond the

 2 scope of the cross.  It wasn't in their direct.  I

 3 didn't bring this up in the cross.  So I think it's

 4 beyond the scope of the cross for redirect.

 5      MR. VELKEI:  It was in the direct.  It was in her

 6 oral testimony about how you normalize the other

 7 historical penalties.  There was extensive questioning

 8 about historical penalties and their application,

 9 relevance.

10      THE COURT:  Can you read the question back?

11          (Record read)

12      MR. VELKEI:  I think there was a follow-up

13 question to that, which was why would $3.6 million in

14 the Health Net case not be the high end of the range

15 for PacifiCare.

16      MR. STRUMWASSER:  My point is that there was no

17 range elicited or talked about in the cross.  So this

18 is now beyond the scope of the cross.

19      MR. VELKEI:  We did talk about a range,

20 your Honor, I mean, even in her report.

21      THE COURT:  In the cross?  See, his point is that

22 you put on direct; he had cross.

23      MR. VELKEI:  Right.

24      THE COURT:  Redirect is to deal with things that

25 came up on cross-examination that you didn't deal with
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 1 on direct examination.

 2      MR. VELKEI:  Understood.  But there were days of

 3 cross-examination about those historical penalties,

 4 about their relevance, about how they applied to this

 5 case.

 6          Ms. Stead is simply trying to summarize for

 7 the Court, in the conclusions that she's reached,

 8 what's the relevance, how does she factor in this

 9 information.  And that was very much a subject of

10 extensive cross-examination.

11      MR. STRUMWASSER:  I disagree.  And if I may,

12  your Honor, there was a question about -- on the

13 original direct about Dr. Kessler.  And there was a

14 whole bunch of -- I objected on the grounds that it was

15 new opinion, oral opinion not in her report.

16          And my recollection is that your Honor allowed

17 her to testify to what -- what regulators do, which was

18 in her report, but not to what Dr. Kessler did.

19      MR. VELKEI:  And that's what she did.  And that's

20 what she's doing here.  But in the context of the

21 cross-examination, I mean, we spent innumerable hours

22 on these other penalties.

23          So for the Court's purposes and then trying to

24 sort of put in perspective the testimony in connection

25 with cross and what the Court is supposed to do with
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 1 this information, Ms. Stead is simply trying to

 2 summarize on one slide how you factor in that

 3 information and how it is relevant and how it applies.

 4      MR. STRUMWASSER:  And Mr. Velkei's argument is, if

 5 the topic of penalties came up in the cross, then she

 6 can sponsor new opinion about how to go about doing the

 7 penalty.  And I don't think that is within the scope of

 8 the cross.

 9      MR. VELKEI:  That's not a new opinion.  So that's

10 two different issues.  One, it's not a new opinion.

11 She testified on her direct about it.

12          Her report talks about where PacifiCare would

13 fall in range of historical penalties.  She talks about

14 it needing to be at the low end.  And if there is

15 extensive questioning about how those historical

16 penalties are relevant and why and under what

17 circumstances, this is simply addressing in a very

18 limited fashion, sort of high-end summary fashion, an

19 answer to those series of cross-examination questions.

20      THE COURT:  Well, what this says is not what you

21 just asked about.  I'm going to sustain the objection.

22 Move on.

23      MR. VELKEI:  To the specific question about

24 3.6 million?  Okay.

25      THE COURT:  To the question, yes.
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 1      MR. VELKEI:  Q.  So why is it, Ms. Stead, that you

 2 first look at what -- establishing it, why do you first

 3 establish a range based on historical penalties before

 4 applying the factors in this case?

 5      A.  Because you want to take the case that you're

 6 considering and put it in perspective of what you've

 7 done in the other cases so that you are not going to be

 8 inconsistent with what you've done in other cases.

 9          And so you just -- it's -- as I said before,

10 you know, the regulator normally has more information.

11 The Court's a little bit limited here.  But we do have

12 quantifiable harm as a sort of measure.  And we know

13 that the companies are going to be different.

14          So you just have to kind of put them in

15 perspective with each other.

16      Q.  Is that the first step that a regulator

17 typically takes?

18      A.  Yes, after you figure out what the other

19 administrative actions are that you -- you -- the ones

20 that are historical that should be sort of your

21 framework, then you think about where your case fits

22 within those.

23      Q.  Turning then to the next and the final part of

24 that Step 3, "Does the penalty, if any, exceed the

25 ceiling established by 790.035?"
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 1      MR. STRUMWASSER:  Objection.  The cross did not

 2 discuss any ceiling in 790.035.

 3      MR. VELKEI:  Absolutely did.  There was actually

 4 questioning about -- this was preliminary; she was

 5 specifically asked, "Is this the formula for

 6 calculating penalty?"  She said, "No, it's a ceiling."

 7          So I'm just trying to -- this was a

 8 foundational question to establish, in response to

 9 those cross-examination questions, what Ms. Stead's

10 opinion is on this.

11      THE COURT:  All right.  I'll allow it.

12      MR. VELKEI:  Can we have the question read back,

13 your Honor?

14      THE COURT:  Sure.

15          (Record read)

16      MR. VELKEI:  I'm happy to rephrase.

17      Q.  Turning then to final part of Step 3, "Does

18 the penalty, if any, exceed the ceiling established by

19 790.035?"  The question, and it was a preliminary

20 question, Ms. Stead, is in your opinion, is 790.035 a

21 formula for calculating a penalty in any case?

22      A.  No, I do not see that statute as containing

23 the formula.  It has a maximum penalty.  It has a cap,

24 if you will.  And so it -- you know, at the end, when

25 the proposed penalty has been determined, after going
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 1 through the factors of a particular company, then you'd

 2 want to make sure that whatever the penalty is you're

 3 proposing to impose does not exceed the caps that are

 4 in that statute.

 5      Q.  Okay.  And do you have any final thoughts for

 6 the Court in how one establishes what that cap would be

 7 based upon the language of 790.035?

 8      MR. STRUMWASSER:  Beyond the scope of the cross.

 9      THE COURT:  Overruled.

10      THE WITNESS:  Certainly.  Once you have this

11 proposed penalty and you're looking, in this case, at

12 790.035, you do have to take into account what the cap

13 applies to and, you know, it's per act or per practice.

14 So you have to make sure that the penalty overall

15 doesn't exceed those caps.

16          And, for example, one of the things that you

17 would consider as an example in this case, you know,

18 are the forms issues.  So when you look at 790.035, it

19 says in there, directs the Commissioner, that, if the

20 servicing of a policy which includes claims or the

21 issuance of a policy is inadvertent, that all of those

22 acts shall constitute one act for purposes of the

23 penalty.

24          So the example in this case would be, if the

25 Court were to determine that the failure to include CDI
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 1 right of review language on EOBs for denied and

 2 contested claims, if that was inadvertent, then Court

 3 would have to, under that statute, consider all of

 4 those forms to constitute one act for purposes of

 5 penalty.

 6          And even if there was a circumstance in which

 7 the conduct was not considered to be inadvertent, that

 8 statute also gives the Court the discretion to

 9 determine what constitutes an act.  So again, multitude

10 of instances of whatever the conduct is could be

11 considered one act, too.  So you have to take that into

12 account in determining whether the proposed penalty

13 would exceed the caps in that statute.

14      MR. STRUMWASSER:  Your Honor, I move to strike the

15 answer.  That truly went beyond the scope of the cross.

16 There were no questions about inadvertence on cross.

17      MR. VELKEI:  The question is simply, you know, if

18 we're talking about 790.035 --

19      THE COURT:  There was testimony about what

20 constituted an act, was there not?

21      MR. VELKEI:  Right, extensive.

22      THE COURT:  So I'm going to allow it for that.

23      MR. VELKEI:  Q.  And just to close the loop, so

24 it's your conclusion, Ms. Stead, that, even if the acts

25 are not inadvertent, the Court still has discretion to
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 1 determine that multiple violations constitute one act?

 2      A.  Yes, the statute gives the Court discretion to

 3 determine what constitutes an act for purposes of that

 4 statute.

 5      Q.  All right.  I'd like to turn, if I can, to

 6 1216.  I'm going to present you with a copy of it.

 7          Your Honor, do you need a copy?

 8      THE COURT:  I still have it here.

 9      MR. VELKEI:  Q.  Okay.  Do you recognize or

10 remember 1216, Ms. Stead?

11      A.  Yes.

12      Q.  Now, I recall there was extensive questioning

13 on this particular chart and the subject matters

14 reflected in here.

15          I'd like to focus your attention first on the

16 first row, "Number of violations charged."  And the

17 comparison is made between Blue Shield at 575 and

18 PacifiCare at 994,176.  Do you think that is a fair

19 comparison?

20      A.  No.  This is an example of the unfair

21 comparison that I believe the Department has made in

22 this case in that, in the Blue Shield case, sampling

23 was done, and the 575 reflects the number of violations

24 cited from that standpoint.

25          In PacifiCare, as we know, for a period of
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 1 time every form was counted as a violation.  Timeliness

 2 of payment was tested against the entire population,

 3 and then individual violations were cited.

 4          So, again, this is simply an example of what I

 5 believe to be an unfair comparison.

 6      Q.  Okay.  All right.  Now, you were also asked

 7 questions about what the theoretical maximum penalty

 8 would be based upon the 575 violations for Blue Shield.

 9 And the number that was written in by counsel was

10 $5.75 million.  Do you recall those questions?

11      A.  Yes.

12      Q.  Do you think that $5.75 million so-called cap,

13 is it relevant in your opinion to your analysis?

14      A.  No.

15      Q.  Why not?

16      A.  That number is derived, as I understand it,

17 simply from taking the number of alleged violations

18 times the 10,000 maximum cap in 790.035.

19          The Blue Shield case was a case that was

20 settled.  And what happens when regulators settle cases

21 arising from examinations or investigations is you

22 settle and resolve all of the noncompliance.

23          So it wouldn't be just be 575 that were found

24 in the sampling that would be resolved.  The regulator

25 in those kinds of cases resolves all of the
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 1 noncompliance.  So we don't know what the cap would be

 2 without knowing what the population of affected claims

 3 or affected policyholders would be.

 4      Q.  Do you have any evidence based on your review

 5 of the record that would support your conclusion that

 6 in fact the settlement, albeit one of zero, implicated

 7 not just the specific violations as reflected the

 8 sample but the broader population during the period in

 9 question?

10      A.  In Blue Shield, yes.

11      Q.  Can you explain what that is?

12      A.  One example is, if you look at the exam

13 reports, there are, at least by my count, 29 citations

14 for improper rescissions.

15          We know from the chart and the discussion we

16 had the other day that there were 678 improper

17 rescissions that were resolved as part of the

18 settlement.  So clearly the scope of the issues being

19 resolved or claims being resolved by the settlement is

20 broader than what was sampled during the examination.

21      Q.  Any other evidence that supports your

22 conclusion that the settlement resolved not just the

23 alleged violations in the sample but broader -- the

24 broader population during the period in question?

25      A.  Yes.  If you look the terms of the settlement,
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 1 you'll see that it resolves all of the issues and

 2 allegations arising out of those examinations for that

 3 time period.  And that's what I would expect.  That's

 4 what happens when you settle or resolve the results of

 5 a market conduct examination.

 6          If there's noncompliance, you want to resolve

 7 the compliance -- the noncompliance across that entire

 8 population for that time period.

 9      Q.  You were also asked similar questions about

10 the Unum matter.  It was brought to your attention that

11 there were 301 alleged violations based upon the sample

12 that was taken.  Do you recall being questioned about

13 that?

14      A.  Yes.

15      Q.  And that the theoretical maximum penalty under

16 790.035 would be roughly no more than $3 million.  Do

17 you recall those lines of questions?

18      A.  Yes.

19      Q.  Is that purported cap of $3 million or

20 approximately $3 million relevant to your analysis?

21      A.  No.  Again, I don't think we know what the cap

22 is because that was another situation in which the

23 Department used sampling.  So those 300 alleged

24 violations are the ones found during the sampling.

25          One of the slides I used earlier was based on
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 1 a news article that indicated something like 26,000

 2 California residents were actually affected by the

 3 settlement.  So what that tells me is that there were a

 4 lot of people affected and presumably a lot more

 5 violations than just those noted during the sampling

 6 during the examination.

 7      MR. VELKEI:  Your Honor, can I have one minute?

 8 I'm sorry.  I was looking for an exhibit.

 9      Q.  Do you recall being asked to produce certain

10 documents to the Department that were -- in the context

11 of cross-examination, you were asked a series of

12 questions and were subsequently thereafter asked to

13 produce certain documents you relied upon in your

14 opinions?

15      A.  Yes.

16      MR. VELKEI:  I'd like to mark for identification

17 as Exhibit 5718 the Form 10-Q for Unum Provident

18 Corporation.  I'll note that there are Bates numbers

19 affixed to the bottom of the page.

20      THE COURT:  All right.

21          (Respondent's Exhibit 5718, PAC0916530, marked

22           for identification)

23      MR. VELKEI:  Q.  Do you recognize what's been

24 marked for identification as Exhibit 5718?

25      THE COURT:  Can you give me an approximate date?
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 1 September 30th, 2005?

 2      MR. VELKEI:  I'm sorry, your Honor.  It's for the

 3 period ending September 30th, 2005, and presumably it

 4 would have been dated -- it's dated November 7th, 2005.

 5      THE COURT:  Thank you.

 6      MR. VELKEI:  You're welcome.

 7      Q.  Do you recognize Exhibit 5718?

 8      A.  Yes.

 9      Q.  Now, Ms. Stead, in the slides that you used in

10 connection with direct testimony that you were

11 questioned about extensively, you came to the

12 conclusion that there were roughly 26,000 members that

13 were impacted or affected by virtue of this Unum

14 settlement.  Do you recall that?

15      A.  Yes.

16      Q.  Now, to be clear, you were relying upon an

17 L.A. Times article?

18      A.  Yes, it was a newspaper article.

19      Q.  Since the questioning in regard to that

20 subject matter, have you had an opportunity to

21 determine precisely how many California residents were

22 impacted or made a part of that resolution by the

23 Department in Unum in connection with the allegations

24 at issue?

25      A.  Yes.



26127

 1      Q.  And do you recall roughly how many were in

 2 fact impacted by that settlement?

 3      A.  Yes.  The company in this 10-Q filing reported

 4 in a footnote to the financial statements that there

 5 were approximately 26- -- I'm sorry 29,500 California

 6 residents that would be affected by the settlement with

 7 the California Department.

 8      Q.  I'd like to turn if I can and if you would to

 9 Page 28 of 5718.

10          And Neil, if you would blow up the third full

11 paragraph beginning, "The California settlement."

12          Is this the basis of your conclusion that in

13 fact there were 29,500 individuals who were affected by

14 or included as part of the settlement with the CDI and

15 Unum?

16      A.  Yes.  This is information that, you know, the

17 company reported to the -- I think it's the SEC.  And

18 this whole footnote actually talks about the

19 settlement.

20      Q.  Okay.  One final point on Blue Shield, you

21 were asked a number of questions about the time it took

22 PacifiCare to resolve issues, alleged issues, with --

23 or alleged issues of noncompliance with its EOB and

24 EOP.  Do you recall being asked a series of questions

25 about that?
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 1      A.  Yes.

 2      Q.  Do you have an understanding of how long it

 3 took Blue Shield to fix the issues noted -- raised by

 4 the Department of Insurance with respect to its EOB?

 5      A.  Yes, I have an idea.

 6      Q.  And what is your understanding of how long it

 7 took?

 8      MR. STRUMWASSER:  No foundation.  If she's got a

 9 basis --

10      THE COURT:  If she knows.

11      THE WITNESS:  Yes, there's information the

12 examination report about how long the company took to

13 fix the EOBs and some other form issues.

14      MR. VELKEI:  Q.  Did it take longer -- did Blue

15 Shield take longer than PacifiCare to fix its EOBs or

16 less time?

17      A.  Blue Shield took longer, at least six months

18 on one of the issues.

19      Q.  Okay.  And I'd like to direct your attention

20 if I can to 5418 and Pages 41 to 42 of that report.

21 Would you take a look at those pages and let me know if

22 that's the basis of your conclusions in that regard.

23      MR. STRUMWASSER:  Stand by a second if you would,

24 please.

25      THE WITNESS:  5418?
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 1      MR. VELKEI:  Yes.

 2      THE WITNESS:  I'm sorry.  What pages?

 3      MR. VELKEI:  Q.  41 to 42 of the public report.

 4 And my question, simply, is this the basis of your

 5 understanding that it took longer for Blue Shield to

 6 address its noncompliance than it has in this case?

 7      A.  Yes.  If you look at Page 42, there's a

 8 description of some of the changes and some time

 9 frames.  And one of the issues was identified by

10 January of 2006.

11      Q.  Excuse me a second.  Could you just say

12 specifically where you are, and we'll just blow that

13 up?

14      A.  Page 42, the first -- there's a summary of

15 company responses to 5(a).  Right there.

16      Q.  Okay.

17      A.  Just with respect to the remark codes, it

18 indicates that the company audited those things by

19 January of 2006, and then the necessary corrective

20 actions were implemented by the end of June 2006.  And

21 then it appears that additional programming took until

22 August of 2006.

23      Q.  What was the penalty assessed by the

24 Department of Insurance in that case -- in this case?

25      A.  This is the case involving Blue Shield and
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 1 different claim payment issues and rescissions, and the

 2 penalty was zero.

 3      Q.  Now, Blue Shield has been the subject of

 4 subsequent enforcement actions to your knowledge?

 5      MR. STRUMWASSER:  Beyond the scope.

 6      THE COURT:  I'll allow it as preliminary.  I don't

 7 know where it's going.

 8      THE WITNESS:  Yes, there is one that -- there was

 9 an action taken in January of this year regarding the

10 autism, the treatment for autism and the IMR.

11      MR. VELKEI:  Q.  What was the penalty in that

12 case?

13      MR. STRUMWASSER:  Objection, beyond the scope.

14      THE COURT:  What's the relevancy?

15      MR. VELKEI:  It's okay, your Honor.  I'll move on.

16      Q.  Claimants.  I think Department counsel spent

17 an hour or two trying to get you to concede that

18 "claimants" in fact includes providers within its

19 definition.  Do you recall being questioned extensively

20 about the meaning of "claimants"?

21      A.  Yes.

22      Q.  Ms. Stead, do you have a copy of 1197 in front

23 of you or in that big stack of documents that's sitting

24 in front of you?

25      A.  I don't know.
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 1      Q.  Why don't I present you with a copy.  And my

 2 first question is simply do you recognize this?

 3      A.  Yes.

 4      Q.  What is your understanding of what Exhibit

 5 1197 reflects?

 6      A.  That this is I'm not sure the word is

 7 "manual."  It's part of what the -- it's a document

 8 that's given to market conduct examiners to assist them

 9 in writing up examination reports.  It provides sort of

10 template language for the different violations of the

11 different laws.

12      Q.  This appears to have been updated as recently

13 as February 12th, 2010, after this litigation had

14 commenced, correct?

15      A.  Yes.

16      Q.  In your review of 1197, did you come across

17 anything in the manual or handbook guide that gives

18 some insight on how the Department defines "claimants"?

19      A.  Yes, I did.

20      Q.  Does the Department define "claimants" to

21 include providers, based upon your review of 1197,

22 Ms. Stead?

23      A.  No.  The Department in this, actually on

24  Page 7, reached the same conclusion I have, which is

25 that "claimants" do not include providers.  As the
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 1 Department notes in these -- the second, third and

 2 fourth rows down, the Department noticed that providers

 3 are not defined as claimants.

 4      Q.  Okay.  Can you point specifically to where?

 5          I think Neil did that for us.

 6          Now, in your opinion, Ms. Stead, is the

 7 Department's position that it's taking in this case,

 8 this proceeding, that "claimants" includes providers,

 9 does that, in light of the fact -- in light of what's

10 stated in 1197, is that further evidence in your

11 opinion of arbitrary behavior by the Department here?

12      A.  First of all, it says providers are not

13 defined as claimants.  So maybe I misunderstood your

14 question.

15      Q.  I may have misstated it.  So maybe I should

16 try again.

17          Based upon the position that the Department is

18 taking in this action, that "claimants" -- the

19 definition of "claimants" includes providers, and based

20 upon your review of their own manual that specifically

21 says providers are not defined as claimants, is this

22 further evidence in your opinion of arbitrary conduct

23 by the Department here?

24      A.  Yes, it's an indication of the Department

25 being arbitrary in that it is taking a position in this
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 1 case that is inconsistent with -- with their procedures

 2 and manuals and internal instructions provided.

 3      Q.  Staying on that topic of arbitrariness,

 4 yesterday we spent some time talking about what the

 5 Department may or may not have done on an issue.

 6          Do you recall being questioned about how late

 7 pays were treated within the MCE report and how they

 8 were charged, at least in the second supplemental

 9 accusation?

10      A.  Yes.

11      Q.  So in the MCE, to be clear, the late pays were

12 treated as something other than Section 790.03

13 violations, correct?

14      A.  Yes, in the exam reports.

15      Q.  And then, as Mr. Strumwasser showed you

16 yesterday, at least in the second supplemental

17 accusation, the allegation was made that late pays are

18 a violation of Section 790.03, correct?

19      A.  Yes.

20      Q.  Now, when presented with this information and

21 materials yesterday, I believe you testified at some

22 point that you'd need to think about how this would

23 affect your opinion if at all.  Do you recall that?

24      A.  Yes.  If those things had preceded this case,

25 yes.
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 1      Q.  And have you now had time to think about that?

 2      A.  Yes.

 3      Q.  If in fact CDI did what they did in Blue --

 4 did what they did in PacifiCare also in the Blue Shield

 5 matter, meaning treating something as something other

 6 than Section 790.03 and later trying to charge it as a

 7 violation of 790.03, does that in any way undermine

 8 your opinion that the CDI was acting arbitrarily in

 9 taking that position in this case?

10      MR. STRUMWASSER:  You know, I'm going to object to

11 the question because it's argumentative and assumes

12 facts not in evidence.  It is so full of things like

13 "trying to do" and it assumes that these are not in.

14 So I think the question needs to be reformulated to be

15 true to the record.

16      THE COURT:  Can you read the question back?

17          (Record read)

18      THE COURT:  I'll allow it.

19      THE WITNESS:  No, it doesn't change my opinion.

20 It does tell me that, if that happened, then the

21 Department may well have been acting arbitrarily with

22 respect to Blue Shield.  To, again, report those

23 violations out in a public report as required by

24 statute as not being 790.03 violations and then to

25 charge and prosecute them as such, I believe, is --
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 1 indicates the Department being arbitrary.

 2      MR. VELKEI:  Q.  Just a couple of cleanup

 3 questions.  You were asked at some length early on in

 4 the cross-examination about whether, while you were at

 5 the Ohio Department of Insurance, whether you recalled

 6 providing -- or helping providers recover any money.

 7          And I think your answer was no, you didn't

 8 recall.  Are you suggesting, Ms. Stead, that you and

 9 others at the Ohio Department of Insurance weren't in

10 fact assisting providers in connection with their

11 complaints?

12      A.  No.  As I testified, I had a full-time staff

13 person doing nothing but investigating provider

14 complaints.  Now, a lot of those complaints involved

15 fee disputes, coding issues, those types of things that

16 the Department didn't have a lot of authority over.

17          But there were others that we investigated.

18 And when we automated the process, we started

19 monitoring those in which additional moneys were paid,

20 the overturn rate, if you will.  And that was quite

21 significant for some companies.

22          And then, of course, with respect to the

23 consumer complaints, any time you help a consumer get a

24 benefit, oftentimes that inures to the benefit of the

25 providers.
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 1          But, no, we looked at those; we investigated;

 2 we stepped in.  But, as I said, a lot of them were fee

 3 disputes, and there wasn't much we could do on those.

 4      Q.  One final set of questions around your

 5 testimony at Pages 25986 and 25987.

 6          Maybe if we can just put both of those pages

 7 on the screen.

 8          Beginning at 25986, Line 12:

 9                         "So if the regulator

10                    chooses to bring charges in

11                    one case and not in another,

12                    that, by itself, has a

13                    disparate impact as you've

14                    defined it on those two

15                    companies, right?

16                         Answer:  "Yes.  And all

17                    things being equal, I would

18                    expect the same type of

19                    treatment.  And if the

20                    regulator attempts to settle

21                    its cases and chooses in one

22                    particular case not to even

23                    try to settle, I would consider

24                    that being unfair and different

25                    treatment for the one that it



26137

 1                    doesn't try to settle with.

 2                         Question:  "But I

 3                    understand you to be saying that

 4                    it could be that there is a --

 5                    that it's reasonable and within

 6                    the agency's discretion to

 7                    prosecute one and not the

 8                    other."

 9                         Answer:  "It's possible,

10                    but as I also said, if it's

11                    the Department's practice or

12                    the agency's practice to settle

13                    with companies and if all of a

14                    sudden one company for some

15                    reason chooses not to engage

16                    in settlement discussions,

17                    that, to me, is different

18                    treatment."

19          Did you misspeak in the answer that you gave

20 at Page 25987, Lines 1 to 6?

21      A.  Well, I didn't think I did but yes.  What I

22 meant by -- and this is a continuation of the answer

23 before that -- is that, if it's the Department practice

24 to settle and with respect to one company or for one

25 company it doesn't settle, then I believe that is
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 1 disparate treatment.

 2      MR. VELKEI:  I don't have any further questions at

 3 this time, your Honor.

 4      THE COURT:  Okay.

 5      MR. STRUMWASSER:  I think we can just go right on

 6 here, unless your Honor wants a break.

 7      THE COURT:   No, that's all right.

 8          RECROSS-EXAMINATION BY MR. STRUMWASSER

 9      MR. STRUMWASSER:  Q.  So just with respect to your

10 recent -- one of your most recent answers regarding

11 arbitrariness, you now say that, if the company --

12 excuse me -- if the company -- I did the same thing.

13          If the Department issued a market conduct exam

14 that did not list the violations cited in the

15 confidential report as also 790.03 violations, then the

16 Department has behaved arbitrarily with respect to Blue

17 Shield.  That was your testimony a moment ago, right?

18      MR. VELKEI:  I just want to object to the extent

19 he says "now say" as if she said something different

20 before.  It's just argumentative, your Honor.

21      THE COURT:  Okay.  I lost the train of the

22 question.  Sorry.

23      MR. STRUMWASSER:  Sure.  Let me do it again.

24      THE COURT:  Oh, okay.

25      MR. STRUMWASSER:  Q.  I understand the testimony a
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 1 moment ago to be -- well, the question was, if in fact

 2 the Department did issue a confidential market conduct

 3 exam report with violations that were not also in the

 4 non-confidential as 790.03, then the company -- excuse

 5 me -- then the Department behaved arbitrarily towards

 6 Blue Shield as well.

 7          That's your testimony, right?

 8      MR. VELKEI:  Objection, vague.

 9      THE COURT:  Did you understand the question?

10      THE WITNESS:  Can I have it read back?

11          Or -- well, I think I do.

12      THE COURT:  Okay.

13      THE WITNESS:  The answer is yes because, again,

14 the Department has this statutory obligation to report

15 its findings of 790.03 violations.  It doesn't have a

16 choice.  It has to do that.

17          In both of these cases, whether it's Blue

18 Shield or it's PacifiCare, they reported it one way in

19 that public document, and now they're changing their

20 position on that.

21          And whether it's Blue Shield or PacifiCare,

22 that indicates a level of arbitrariness to me, yes.

23      MR. STRUMWASSER:  Q.  And if it did it with

24 respect to other companies, then it was also arbitrary

25 with respect to those other companies as well, right?
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 1      A.  Yes.  Or at the very least, you're an agency

 2 that's violating its own statutory obligation to

 3 correct the report and the findings of 790.03

 4 violations.  It's one way or the other.  It can't be

 5 both.

 6      Q.  But specifically with respect to your charge

 7 that the company -- that the Department was acting

 8 arbitrarily, it is your opinion that the Department is

 9 acting arbitrarily with respect to every company for

10 which that happened, right?

11      A.  Yes.  I believe when the Department takes that

12 different public position on that one issue, that that

13 is being arbitrary.  And they're either 790.03

14 violations or they're not.  You can't report them one

15 way in the report and charge them another way, I don't

16 believe.

17      Q.  Let's take a look at the Unum 10-Q that was

18 marked this morning, 5718, I believe.

19      THE COURT:  Correct.

20      MR. STRUMWASSER:  Thank you, your Honor.

21      Q.  And if you would please turn to that same page

22 you cited Page 28.

23          Is it your testimony that you discerned from

24 Page 28 that there were 29,500 violations in Unum?

25      A.  No.  I didn't give any testimony as to the
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 1 number of violations.  What I'm saying is that only 300

 2 or so were noted in the sampling during the

 3 examination, and yet now we have this large number of

 4 policyholders affected.  So I believe it's a reasonable

 5 inference to draw that there are a lot more than 300

 6 violations.

 7      Q.  And exactly how were all 29,500 California

 8 residents affected?

 9      A.  That was part of the reassessment process that

10 the company would undergo.

11      Q.  Right.  They had their cases reassessed,

12 correct?

13      A.  Yes.  And if you read this more closely, you

14 realize that about $50 million was set aside for the

15 claims and the benefits under that process, and that

16 suggests to me a great deal of harm.

17      Q.  But the fact that the claims are going to be

18 reassessed implies that, as to each one of the ones

19 that is being reassessed, it may or may not involve a

20 violation that's going to be what is being assessed

21 again, right?

22      A.  No, not exactly because, after the settlement

23 is concluded, whatever the violations are have been

24 established and have been resolved by means of a fine

25 or the penalty.  So whether there are more violations
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 1 discovered afterwards during the assessment process is

 2 really irrelevant.  The matter's been resolved; the

 3 penalty's been imposed.

 4      Q.  But the fact of the matter is neither you nor

 5 anybody else could say -- well, you certainly are not

 6 in a position to say that there were 29,500 violations

 7 in the Unum case, correct?

 8      A.  That's correct.  I didn't say that.  I said

 9 that the company has determined, at least reported

10 publicly here, that over 29 million -- 29,000, sorry,

11 California policyholders were affected.

12          So presumably the company has done some

13 research to figure that out before they put this in the

14 filing.

15      Q.  And "affected" meant had their claims

16 reassessed, correct?

17      MR. VELKEI:  Asked and answered.

18      THE COURT:  Overruled.

19      THE WITNESS:  Yes, subject to the reassessment

20 process.  And this is within the settlement.  And

21 remember, at this point in time, the California

22 Department is imposing an $8 million fine on this

23 company.

24      MR. VELKEI:  Your Honor, if I may, if we are going

25 to go for some extended period, not just a couple
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 1 minutes --

 2      THE COURT:  You need a break?

 3      MR. VELKEI:  I would like one.  I think the

 4 witness probably would appreciate one too.

 5      THE COURT:  How long are you going to be?

 6      MR. STRUMWASSER:  Well, I'm fine with a break.

 7 But we'll all be embarrassed if the break is four times

 8 as long as the questions.  I have about five minutes,

 9 less than five minutes of questions.  But if people

10 need a break, let's just take a break.

11      MR. VELKEI:  If it's really five minutes, I don't

12 think we need a break.  But if it goes beyond that, you

13 know.

14      THE COURT:  Let's go five minutes and see where we

15 are.

16      MR. VELKEI:  Okay, great.

17      MR. STRUMWASSER:  I spoke on your behalf,

18 Ms. Stead.  Are you okay to wait another five minutes?

19      THE COURT:  Do you need a break?

20      THE WITNESS:  I'm fine, thank you.

21      THE COURT:  How about you?

22      THE REPORTER:  I'm fine, thanks.

23      MR. STRUMWASSER:  Q.  Let's take a look at your

24 slide, 5717.  Step 3, "Should there be a penalty

25 (applying 2695.12 factors)?"  That's what you say
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 1 Step 3 is?

 2      A.  Yes.  I mean, actually, even -- if you

 3 determine that there are violations and there actually

 4 is a practice, certainly the next step is to determine

 5 whether any penalty is appropriate.

 6      Q.  And your opinion is that the first sub-step of

 7 Step 3 would be to establish a range based on

 8 historical penalties, right?

 9      A.  Yes.  You establish what the range for this

10 company would be in light of the historical penalties,

11 and "historical penalties" being things that you have

12 as a regulator done with other companies.

13      Q.  Ms. Stead, do you have your copy of 2695.12?

14      A.  I've got the book I think.

15      MR. VELKEI:  I've got it.  I'll give it to her.

16      THE WITNESS:  I'm sure I have a copy.

17      MR. STRUMWASSER:  It's in the -- it's a packet of

18 all of the 2695 regs that I gave you.

19      THE WITNESS:  Okay.

20      MR. STRUMWASSER:  Q.  Do you have it?

21      A.  I do.

22      Q.  Would you point to the language referencing

23 historical penalties in 2695.12.

24      A.  No.  I think I've answered that question

25 before.  It's not in here.  This is something
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 1 regulators do.  It's part of the principle of enforcing

 2 the laws fairly and consistently.  And to do that, you

 3 need to know and consider what you have done in the

 4 past.

 5      Q.  So your testimony is that, applying 2695.12

 6 factors consists, in the first instance, of applying a

 7 factor that does not appear in 2695.12 itself?

 8      A.  Yes, to the extent that the regulation does

 9 not specifically say that you consider historical

10 penalties, that's something regulators do.  And it's

11 something you're going to have to do if you're going to

12 try to be consistent and fair with what you've done in

13 the past.  Otherwise you have no perspective.

14      Q.  And in general, Step 3-A, B and C, would you

15 show us where those three steps appear in your report?

16      MR. VELKEI:  Your Honor, I'm just going note that

17 it's argumentative, to the extent that this was brought

18 up in cross, does it meet the requirements, not did it

19 appear in her report.

20      THE COURT:  He can ask her if it appears or not.

21          The question may be better phrased as, "Does

22 it appear in your report?"

23      THE WITNESS:  Without reviewing the entire report

24 again, I can point to you the summary on Page 1 where

25 the report says that the penalty, if any -- about the



26146

 1 middle of the paragraph, "The penalty, if any, should

 2 be consistent with penalties historically assessed by

 3 CDI."

 4          In the conclusion, on Page 14, I go on to say

 5 that the penalty, if any, should certainly not be in

 6 excess of penalties historically assessed by CDI and,

 7 given the relative harm here as compared to other

 8 enforcement actions, should be less than any of those

 9 significant ones.

10          And I believe it appears in other places if

11 you'd like me to take the time to go through it.

12      MR. STRUMWASSER:  Q.  Let's start that process.

13 Where else?

14      THE COURT:  Now we're five minutes after 11:00,

15 and we're starting a process.  So we're going to take a

16 break.

17          (Recess taken from 11:03 to 11:21)

18      THE COURT:  All right.

19      MR. STRUMWASSER:  I'm not sure if there's a

20 question pending, but if there is, I'm withdrawing it.

21      THE COURT:  Okay.

22      MR. STRUMWASSER:  Q.  Ms. Stead, I'd like to ask

23 you -- we were talking about Step 3-A in 5717.  And I

24 was asking you about the relationship between 5717 in

25 this respect and 5707, your report.
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 1          And I'd like to ask you whether there is

 2 anyplace in your report where you talk about

 3 establishing a range based on historical penalties.

 4 And I will offer, for whatever assistance you find it,

 5 we did a word search on your report.  And the word

 6 "range" does not appear in that document.  Do you know

 7 anyplace where you discuss a range in 5707?

 8      A.  No.  I'm not surprised the word "range" per se

 9 doesn't show up in my report.  But the concept of using

10 historical penalties and imposing a penalty that is

11 consistent with prior penalties is in at least four

12 different places in my report.

13          That whole concept of being fair when you

14 enforce insurance laws, there are about four different

15 places I could point you to in my report that talk

16 about that concept.

17      Q.  I understand your report said that the

18 Commissioner should consult historic penalties.  But

19 would you agree that nowhere in your report did you

20 ever say that you should use the historic penalties to

21 establish a range within which the case before you is

22 fixed?

23      A.  As I said, I didn't -- I may not have used the

24 word "range," but I don't know how you would determine

25 whether a penalty is consistent with historical
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 1 penalties unless you pay attention to what those

 2 historical penalties are.

 3          And if you're not paying attention to

 4 historical penalties, that suggests to me the regulator

 5 would be arbitrary.

 6      Q.  So am I correct that, in reading your 3-A and

 7 B together, what you are saying is that the regulator

 8 should identify a range, which you would have defined

 9 by historical penalties, and then apply the 2695.12

10 factors to decide where in that range between the

11 minimum and the maximum this case belongs?

12      A.  No, not exactly.  As I mentioned, you would

13 look at health insurers writing health insurance and

14 figure out what the regulator has done in the past.

15          And that's where I mentioned the zero

16 penalties for Blue Shield in a couple cases and then

17 we've got the 3.6 million in Health Net.  That's sort

18 of your lower to upper limits, if you will.  But the

19 range for this case is going to be something different

20 because PacifiCare is a different company.  It's going

21 to have a little bit different membership.

22          We know that the harm in this case is vastly

23 different than the $22 million that is at issue with I

24 guess it's Health Net.  So it's not really a

25 minimum-maximum.  It's those are your historical
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 1 penalties.

 2          And then you have to find out where this case

 3 really fits.  And just sort of the obvious differences,

 4 like the harm, we'll put that at the very low, low end.

 5 And that's where I mentioned Dr. Kessler's numbers and

 6 how he sort of looked at the harm in relation to the

 7 penalties to normalize that to find a range of

 8 penalties that -- that bore some relation to what the

 9 Department has done in the past in conjunction with

10 this -- and then -- with this case.  If that wasn't

11 very articulate, I apologize.

12          So that's what you do.

13      Q.  So what I heard there, and tell me if I'm

14 right, is you are saying you establish this range, but

15 it is not actually a maximum or a minimum such that it

16 would be improper for the Commissioner to go above or

17 below that range in a given case?

18      A.  Yes.  But let me clarify.  There's two

19 different things I'm talking about.  One is you look at

20 the prior penalties you've imposed against health

21 insurers, and you have this sense then of what the

22 Department's done before.

23          And then you have to look at PacifiCare and

24 figure out where does that fit sort of in that

25 spectrum.  And that's where Dr. Kessler -- what he has
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 1 done is to come up with his range of zero to 655,000.

 2          Then when you're sort of in that area, then

 3 you know you're kind of looking at this case in

 4 relation to the others.  And then you go into applying

 5 the factors to see what the actual numbers should be.

 6      Q.  My question, I come back to it, was really a

 7 yes or no question I would like some help with.

 8          Are you saying, for example, that once you

 9 have defined the range pursuant to A, it would be

10 improper for the Commissioner to go below the minimum

11 of that range in the next case?

12      A.  I don't know how you go below zero.

13      Q.  We're not talking about specific facts here.

14 Hypothetically, you've got a methodology here.  And so

15 is it your testimony that, once you have established a

16 range based on historical penalties in general, that it

17 would be wrong for the Commissioner to go below that or

18 above that range in the next case?

19      A.  No, not necessarily.  I do want to make sure

20 we're using "range" in the same way.  So there are the

21 historical penalties and where those fall, and it's

22 possible you could have a case with ten times as much

23 harm as Health Net had and, the historical range you're

24 looking at, you may have to go a little higher.

25          Then there's the range that Dr. Kessler has
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 1 done by sort of normalizing the prior actions with this

 2 case, and that's that zero to 655,000.

 3          Now, if you're asking me whether the Court

 4 could go above or below zero to 655,000 -- if the Court

 5 applies the factors and determines that, you know,

 6 that's not quite high enough, the Court certainly has

 7 that discretion.  But this is a way to at least make

 8 sure that whatever the penalty is is consistent with

 9 what the Department of Insurance has done in the past.

10      Q.  Okay.  This historical range that you would

11 have the Commissioner establish as the first step, is

12 this a range of historical penalties per act in

13 violation or is it a range of historical penalties in

14 the aggregate?

15      A.  There's -- I need to clarify.  I guess I'm not

16 making it clear.  The range I'm talking about is the

17 range -- the zero to 65,000 that Dr. Kessler came up

18 with, that's the range I'm talking about, that type of

19 range.

20          The historical penalties are whatever the

21 penalties are that the Department of Insurance has

22 imposed on health insurers in recent times.

23      Q.  Okay.  I have a new hypothetical for you.  The

24 Commissioner has issued a decision -- and just for

25 tidiness' sake, we're going to make this an adjudicated
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 1 decision -- in which the Commissioner found that there

 2 were two violations and set the penalty for each

 3 violation at $10,000, having found that they were

 4 willful.  Are you with me?

 5      A.  Okay.

 6      Q.  So the aggregate penalty is $20,000.  I take

 7 it that your testimony in Step 3-A is that that

 8 represents the upper bound of this historical range.

 9 Am I correct?

10      MR. VELKEI:  Incomplete hypothetical.

11      THE COURT:  Overruled.

12      THE WITNESS:  I don't know.  Is that the only

13 penalty the Department's ever imposed?

14      MR. STRUMWASSER:  Q.  Let's assume so.  It's the

15 highest penalty that's ever been imposed.

16      A.  Yes, if that's the highest penalty that the

17 Department has ever imposed in any case, then that

18 would be the highest historical penalty.

19      Q.  Two times 10,000 or 20,000, right?

20      A.  Based on that hypothetical, yes.

21      Q.  Another case comes in the door and goes to

22 hearing.  And in that case, the Commissioner finds

23 1,000 acts in violation and determines that it is not

24 willful but that it is at the top of the range of

25 unwillfuls such that he or she thinks that a
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 1 $5,000-per-act penalty would be appropriate.  Are you

 2 with me?

 3      A.  Okay.

 4      Q.  So -- well, in fact, let me modify it.

 5          Let me just say the Department proposes a

 6 $5,000-per-violation penalty for each of 1,000

 7 violations.  So that would be a total of $5 million,

 8 right?

 9      A.  I went to law school -- not because of my math

10 skills.  Yes, I guess.

11      Q.  All right.  So 5,000 per violation, 1,000

12 violations, $5 million.  So the Department says, "Your

13 Honor, we ask for $5 million based on $5,000 per

14 violation."

15          What is, for purposes of 3-A in your slide,

16 the top of the historical range?  Is it $10,000, or is

17 it -- excuse me -- Is it $20,000, that is to say, the

18 maximum aggregate penalty previously imposed?  Or is it

19 $10,000, the maximum penalty per act in violation?

20      A.  Based on that hypothetical, I would say the

21 20,000, that is the only penalty that that agency,

22 under your facts, has actually issued.

23          As I've said in the past, this is not as black

24 and white as maybe we'd like it to be.  There is some

25 subjectivity in it.  But the regulator -- to enforce
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 1 the law fairly, you have to consider what you've done

 2 in the past.  And as I've said in earlier testimony,

 3 there are going to be some differences from case to

 4 case.

 5          And I'm not saying the Court shouldn't take

 6 into account some of these differences if they exist,

 7 but you have to consider what's been done in the past

 8 by the agency.

 9      MR. STRUMWASSER:  No further questions.

10      THE COURT:  Anything further?

11      MR. VELKEI:  Very -- just a few, your Honor.

12        FURTHER REDIRECT EXAMINATION BY MR. VELKEI

13      MR. VELKEI:  Q.  You were asked to identify places

14 where there was a discussion about range of penalties

15 or relevance of historical penalties.

16          I'd like to direct your attention to Page 6 of

17 your report and in particular Subsection E.

18          You talk there about the need for the

19 penalties to bear a reasonable relationship to prior

20 penalties levied by CDI, correct?

21      A.  Yes.

22      Q.  Can you explain what you meant by "reasonable

23 relationship"?  And is that consistent with the range

24 that you're talking about here today?

25      A.  Yes.  Again, the regulator has to know -- and,
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 1 you know, it's easier for the Commissioner.  It's going

 2 to be more difficult for the Court, who doesn't have as

 3 much information.

 4          But you have to know what those penalties are.

 5 You have to have a sense of what was involved in that

 6 case, you know, the type of harm and those things, so

 7 that you could figure out where -- the case you're

 8 considering, where it fits with respect to those

 9 historical penalties.

10      Q.  Now, did you also reach a conclusion with

11 regard to where penalties here should fit within a

12 continuum of historical penalties?

13      MR. STRUMWASSER:  Beyond the scope of the recross.

14      MR. VELKEI:  I can rephrase.  I'm just trying to

15 address the concept that this issue wasn't addressed in

16 her report.

17      Q.  So focusing your attention, then, to Page 14

18 Section D, "Summary of Penalty Factors."

19          Did you there, Ms. Stead, offer some

20 conclusions about where the penalty, if any, should fit

21 as compared to the continuum or range of penalties

22 historically assessed?

23      MR. STRUMWASSER:  Object, that is beyond the scope

24 of the cross.

25      THE COURT:  You asked about the range of
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 1 penalties.  You said "range" wasn't in there.  I think

 2 this is their explanation --

 3      MR. VELKEI:  Yes, your Honor.

 4      THE COURT:  -- of why "range" is not there.

 5          I'll allow it, but really, honestly, let's

 6 move on.

 7      MR. VELKEI:  It's the last question, your Honor.

 8      THE COURT:  All right.

 9      THE WITNESS:  Yes -- may have the question back?

10          (Record read)

11      THE WITNESS:  Yes.

12      MR. VELKEI:  No further questions.

13      MR. STRUMWASSER:  No questions.

14      THE COURT:  Thank you.  May Ms. Stead be released?

15      MR. STRUMWASSER:  She may.

16      THE COURT:  All right.  So I was looking at my

17 list of witnesses, and some of them have not been

18 released.  I assume at this point we can release

19 people?  Is that true?

20      MR. STRUMWASSER:  I would certainly hope so.

21      MR. VELKEI:  Your Honor, may Ms. Stead step down?

22      THE COURT:  Yes, she may.

23          Is there anyone that's not -- should not be

24 released?

25      MR. STRUMWASSER:  None for the Department.
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 1      MR. VELKEI:  None from our perspective either,

 2 your Honor.

 3      THE COURT:  All witnesses are released.

 4      MR. STRUMWASSER:  Who do we have?

 5      THE COURT:  I don't know that I kept as good track

 6 as I should have, but I have Robert Masters not

 7 released, Coleen Vandepas not released, Jose Venezuela

 8 not released, Jodi Black not released, Heather Meador

 9 not released.  I assume all those people should be

10 released.  I think at the end of their testimony, we

11 weren't sure where we were going with some of this

12 stuff.

13          Mr. Kent, did you want to talk about

14 scheduling?

15      MR. KENT:  Sure.

16      THE COURT:  Okay.  Do you want to do that on the

17 record or off the record?

18      MR. KENT:  We can do it off and then probably put

19 something on the record, or we can do a written order

20 if that's your preference.

21      THE COURT:  Okay.

22          (Discussion off the record)

23      THE COURT:  So we'll go back on the record.  We

24 had a long discussion off the record about the final

25 briefing.  We've agreed that CDI will do a opening
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 1 brief 5/31, that PacifiCare will do a brief reply 8/30,

 2 that there will be a final closing from CDI 10/16, not

 3 bringing up any new issues, that all legal matters and

 4 legal issues will be taken care of in those briefs and

 5 that we will do an oral argument November 14th and 15th

 6 as needed.  And in between the 16th and the -- October

 7 16th and November 14th, if there are any issues I would

 8 like to parties to focus on, I will let them know.

 9      MR. KENT:  Thank you, your Honor.

10      MR. STRUMWASSER:  Thank you, your Honor.

11      MR. VELKEI:  Thank you.

12      THE COURT:  Now we still have a few paper things

13 to go over.  You want to do that after lunch?

14      MR. VELKEI:  That makes sense so we can get them

15 all organized.

16      THE COURT:  Then we will be off tomorrow; 1:30 is

17 fine with me.

18          (Whereupon, the luncheon recess was taken

19           at 12:07 o'clock p.m.)

20

21

22

23

24

25
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 1                     AFTERNOON SESSION

 2                         ---o0o---

 3          (Whereupon, all parties having been

 4           duly noted for the record, with the

 5           the proceedings resumed at 1:34 p.m.)

 6      THE COURT:  All right.  So we'll go back on the

 7 record.

 8          We were looking at documents to place into

 9 evidence.

10      MR. GEE:  Yes.

11      THE COURT:  So where do you want to start?

12      MR. WOO:  Your Honor, Felix Woo for PacifiCare.  I

13 think we'll begin with the meet and confer concerning

14 the exhibits that were discussed last Wednesday with

15 your Honor.

16      THE COURT:  I have that list, starting with 5651.

17      MR. WOO:  Right.  Mr. Pongetti and I have had

18 several meet and confers since that time with Mr. Gee,

19 exchanged some e-mails, have gone back and done some

20 respective analysis on some issues.

21          We were able to reach agreement on I think

22 many of the issues.  There are a couple of issues, as

23 we go through them, as we go through the exhibits

24 seriatim, that I can identify still need further

25 follow-up by either side.
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 1          So I think we should proceed with 5651.  And

 2 there are many of this type.  And that is, these

 3 depictions of what was contained in the CDI complaint

 4 database.

 5      THE COURT:  Okay.

 6      MR. WOO:  And the issues here are that in some

 7 instances we used a nomenclature, in essence, a

 8 paraphrase from the Department's database.  So we have

 9 agreed with the Department to put on the record the

10 text that appears in the actual database and how it

11 corresponds -- in essence, a key.

12      THE COURT:  Then we will put it into evidence?

13      MR. GEE:  That's fine, your Honor.

14      THE COURT:  All right.  Go ahead.

15      MR. WOO:  Okay.  So let's begin.

16      MR. GEE:  The question, your Honor, is if your

17 Honor would like to interlineate the correct field

18 names.

19      THE COURT:  Actually in the document?

20      MR. GEE:  In the actual document.

21      MR. VELKEI:  Why not just prepare a one-page key

22 that goes with those exhibits, to the Court's point?

23      MR. GEE:  The problem is, some of them, they're

24 just incorrectly labeled.  So I guess we could address

25 it as we go through it.  But I think the easiest thing
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 1 would be for your Honor to write in the --

 2      THE COURT:  How many times am I going to have to

 3 write it in?

 4      MR. WOO:  There are several -- I thought we

 5 discussed and we discussed last week with counsel that

 6 perhaps what we would do is just simply state on the

 7 record what the changes would be, however, leave the

 8 exhibit as it is because that is the exhibit the

 9 witness was questioned about.

10      THE COURT:  And then put a key in so whoever is

11 looking at it doesn't have to go back to the record.

12      MR. WOO:  Happy to submit a key.

13      THE COURT:  All right.  Why don't we do that.

14          So 5651, you're going to put it on the record,

15 and then we'll enter it into evidence, and you'll

16 supply me with a key.

17      MR. WOO:  Correct.

18      THE COURT:  All right.

19      MR. WOO:  And what I'll do is I will actually read

20 what the key would be.

21      THE COURT:  Okay.

22      MR. WOO:  There are only a few entries, I believe,

23 that require that.  Where we used the word "complaint"

24 or "complaint number," the CDI database uses the term

25 "RID," all caps.



26162

 1      MR. GEE:  Yes.

 2      THE COURT:  Okay.

 3      MR. WOO:  Where we used the word "description," we

 4 generated that from a particular column in the

 5 Department's database that means "ACTIVITY_CODE," all

 6 caps.  There is an underscore between the word

 7 "ACTIVITY" and "CODE."

 8      THE COURT:  Okay.

 9      MR. WOO:  Where we use the word "date" or "entry

10 date," we mean "ACTIVITY," space -- strike that.

11 "ACTIVITY" underscore "DATE," all caps.

12      THE COURT:  Okay.

13      MR. WOO:  Where we use "updated by" with or

14 without a space between the words "updated" or "by,"

15 the actual text in the database is "UPDATED" underscore

16 "BY" all caps.

17          Where we use "activity UID" or just "UID," it

18 is "ACTIVITY" underscore "UID" all caps in the

19 Department's database.

20          And lastly, where we use "text" or "activity

21 text," it is "ACTIVITY" underscore "TEXT" all caps.

22      THE COURT:  Okay.  With that, no objection?

23      MR. GEE:  No objection.  The Department actually

24 didn't have a problem with where there was a space

25 instead of an underscore.
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 1          We just have a problem with where it's a date,

 2 when there are multiple dates in the database.  And we

 3 wanted it clear that that was "ACTIVITY_DATE," changes

 4 of that kind.

 5      THE COURT:  All right.  But this makes it clear

 6 that it's the same.  So I'll enter that into evidence.

 7      MR. WOO:  Your Honor, there is a change that needs

 8 to be made on -- and reflected in the record with

 9 respect to 5651.  And that is, in the second time

10 "complaint" is mentioned, there is a description that

11 says "Case Closed."  You'll see right below it, it

12 says "Text State of California," et cetera.

13          In that description, instead of "Case Closed,"

14 it should say "Letter," space, dash, space,

15 "Complainant."

16      THE COURT:  Okay.

17      MR. WOO:  So that is all for 5651.

18          The next document is 5657, which is a

19 demonstrative based on Mr. Cignarale's pre-filed

20 testimony.

21      THE COURT:  Okay.

22      MR. WOO:  So the issue is --

23      MR. GEE:  I'm sorry.  Could we go back to 5651?

24      MR. WOO:  Sure.

25      MR. GEE:  How is that going to be -- the
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 1 correction to the "case closed," how is that going to

 2 be reflected?

 3      THE COURT:  Can't it just also go on the --

 4      MR. GEE:  But if that changed only pertained to

 5 5651 and not to the other exhibits?

 6      MR. VELKEI:  We're okay interlineating that

 7 particular change.

 8      THE COURT:  Just interlineating that one for that

 9 particular exhibit?

10      MR. VELKEI:  Yes.

11      MR. GEE:  PacifiCare is going to provide an

12 interlineated --

13      MR. WOO:  Yes.

14      THE COURT:  So I've entered 5651.  And their

15 corresponding number on that one, I don't know.

16      MR. WOO:  They do not have a counter exhibit on

17 that one.

18      THE COURT:  Okay.  That one doesn't have a counter

19 exhibit.

20      MR. VELKEI:  Your Honor, would it be -- can we

21 just write it in now, that one particular issue on

22 5651, as opposed to resubmitting?  We don't have an

23 objection if the Court wants to do that.  Whatever is

24 easiest for the Court.

25      THE COURT:  Well, I have to go find it.
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 1      MR. GEE:  Would it be all right if we

 2 interlineated one now and just handed it to you?

 3      THE COURT:  No, because the other one is marked.

 4 I hope it's there.

 5          All right.  Let me return it to you and make

 6 sure -- you can interlineate it, and make sure that

 7 Mr. Gee and Mr. Strumwasser agree.

 8      MR. VELKEI:  So we're literally just to write --

 9      THE COURT:  Can you do that for your copy as well?

10      MR. GEE:  Yes.  I just want to make sure I get the

11 right letters.

12          Okay.

13      THE COURT:  All right.

14          (Respondent's Exhibit 5651 admitted into

15           evidence)

16      THE COURT:  The next one I have is 5657.

17      MR. WOO:  Correct.  And we just want to make clear

18 on the record, your Honor, that there are references to

19 "TR" in three different places as to citations.  All of

20 these four quotes come from Mr. Cignarale's pre-filed

21 report, which is Exhibit 1184.  These are actually page

22 numbers, page/line numbers.

23      THE COURT:  Any objection?

24      MR. GEE:  No.  That was our correction.

25      THE COURT:  All right.  That will be entered.
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 1          (Respondent's Exhibit 5657 admitted into

 2           evidence)

 3      THE COURT:  5658?

 4      MR. WOO:  5658 is the subject of continuing

 5 discussion between the parties.  Mr. Gee needs to

 6 review data we've produced to him to determine whether

 7 he reaches the same numbers that we concluded.

 8      THE COURT:  So you want time to do that?

 9      MR. GEE:  Yes, we just received it this morning,

10 your Honor.  We'll look at it.

11      THE COURT:  You want to talk about it Monday?  Is

12 that too soon?

13      MR. GEE:  Could we perhaps e-mail the Court?  And

14 maybe, if we need to, schedule a quick conference call

15 later next week...

16      THE COURT:  Okay.  So when will you e-mail me?

17      MR. GEE:  Tuesday.

18      THE COURT:  Okay.

19          5660?

20      MR. WOO:  5660, to the extent that there are any

21 entries that correspond to the key, those would apply.

22 However, there are two changes that we discussed.

23          The first one is it says "Activity date

24 3778530."  That is not an activity date.  That is an

25 activity UID.
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 1          The second issue is in "Updated by," it says

 2 "Brunelle."  In the database, it reflects there's an

 3 "S" at the end of Mr. Brunelle's name.  So it says

 4 "BrunelleS."

 5      THE COURT:  Okay.  How do you want to do those

 6 changes?

 7      MR. GEE:  This seems like one that we would have

 8 to interlineate the changes since the key would not

 9 apply to those corrections.

10      THE COURT:  All right.  5660.

11          Okay.

12      MR. WOO:  Mr. Pongetti has a good suggestion, that

13 on the key that we entered into the record earlier, we

14 could simply just agree that, whenever the term

15 "Brunelle" appears, it should be "BrunelleS."

16      THE COURT:  Okay.

17      MR. WOO:  And "Masters" is "MastersR."

18      MR. STRUMWASSER:  For certain exhibits.  Because

19 those are all over the place.

20      MR. WOO:  Well, correct.  I understand.

21          Yes, with respect to the remaining entries

22 we're going to be discussing today.

23      THE COURT:  All right.

24      MR. WOO:  But I won't change the "Activity UID."

25      THE COURT:  5661?
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 1      MR. WOO:  5661, we will make two changes to note

 2 on the record.

 3      THE COURT:  Wait.  That means 5660 is entered.

 4      MR. WOO:  Oh, correct.

 5      THE COURT:  Correct?

 6      MR. GEE:  Yes.

 7          (Respondent's Exhibit 5660 admitted into

 8           evidence)

 9      THE COURT:  5661?

10      MR. WOO:  For 5661, we just want to make clear

11 that the date for PacifiCare in the third row that

12 states, "As of 6/15/2007," is for RIMS only.

13      THE COURT:  Okay.

14      MR. GEE:  Yes.

15      MR. WOO:  And as to the asterisk that references

16 Exhibit 5540, there should be an "& 5662."

17      THE COURT:  You need that -- to do that on 5661

18 physically also?

19      MR. WOO:  5662, your Honor.

20      THE COURT:  No.

21      MR. VELKEI:  She's asking, do we need to

22 interlineate, or can we just put that in the record?

23      MR. WOO:  We would prefer to just leave it with

24 the record.  Does Mr. Gee want to --

25      MR. GEE:  My concern is, when someone reviews
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 1 this, they won't know --

 2      THE COURT:  Right.  They're not going to go back

 3 to this record.

 4      MR. WOO:  Okay.

 5      THE COURT:  So that's 5661.

 6      MR. WOO:  Yes.

 7      MR. VELKEI:  Are there any other exhibits the

 8 Judge needs to --

 9      MR. WOO:  Yes, I'm going to get that now.

10      MR. VELKEI:  So she doesn't have to make a bunch

11 of trips.

12      THE COURT:  The next one I have is 5667.

13      MR. WOO:  We do not believe any changes need to be

14 made other than a statement on the record about 5667.

15      THE COURT:  5677.

16      MR. WOO:  5677, we have the same -- yes.  A single

17 change, in our view, can be made to it.

18      THE COURT:  So I should go get 5661 and 5677?

19      MR. GEE:  Yes, and perhaps 5680.

20      MR. WOO:  We should just write these down then.

21      THE COURT:  Yes, write down the ones you want me

22 to go get.

23      MR. WOO:  That would appear to be all I have,

24 those two, 5677 and 5680.

25      THE COURT:  Okay.
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 1      MR. WOO:  Oh --

 2      THE COURT:  It's okay.  So what about 5677?

 3      MR. WOO:  So we were on 5661, your Honor.  And I

 4 apologize.  I thought that was --

 5      THE COURT:  I'm sorry.  I moved too fast.

 6          All right.  5661, what are we doing?

 7      MR. WOO:  We're making an interlineation to the

 8 document.

 9      THE COURT:  And then you have no objection?

10      MR. GEE:  Yes, so the interlineations is to add an

11 exhibit that was missing, 5662; is that right?

12      THE COURT:  No, 5662 is here.

13      MR. GEE:  Your Honor, in the asterisk, they missed

14 an exhibit.  And I'm asking is it going to be added or

15 replace the exhibit that's listed?

16      THE COURT:  I think he said "ampersand."

17      MR. WOO:  It's an ampersand.

18      THE COURT:  Is that right?

19      MR. GEE:  That's fine.  We actually think 5540 is

20 not what the figures are derived from as it's applied

21 to any asterisk.  But it's their exhibit.  If they want

22 to --

23      MR. WOO:  Right.  5540 and 5662 support the

24 statement in the record.  The 5540 refers to the "no,"

25 "no" and "no" for WellPoint, Aetna, and Cigna.
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 1      MR. GEE:  The asterisk says -- correct.  That's

 2 what the figures are based on.  There are no figures in

 3 5540.  However they want to amend their exhibit.

 4      MR. WOO:  Your Honor, if we're going to be

 5 interlineating it, instead of saying "figures" we can

 6 just say "information."

 7      THE COURT:  All right.

 8      MR. GEE:  That's fine.

 9      MR. WOO:  I apologize.  That's the last one, in

10 addition to the ones already obtained.

11      THE COURT:  So 5661 is now entered, correct?

12      MR. GEE:  Yes, your Honor.

13      THE COURT:  With the interlineations, and you're

14 going to show that to Mr. Gee.

15      MR. WOO:  Correct.

16      MR. VELKEI:  Your Honor, I think what Mr. Woo was

17 saying is we need to original exhibit.  We're sorry

18 that --

19      THE COURT:  Didn't I get it?

20      MR. VELKEI:  No.  We have 5677 and 5680.  Sorry to

21 make you go back and forth.

22      THE COURT:  That's all right.  I can get it.

23          All right.  5661 is entered.

24          (Respondent's Exhibit 5661 admitted into

25           evidence)
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 1      THE COURT:  And the next one we said was --

 2      MR. WOO:  5667.

 3      THE COURT:  Okay.

 4      MR. WOO:  The issue on 5667 was the Department was

 5 unclear on how we reached the calculations on

 6 Slide No. 3.

 7          We explained that we were applying what we --

 8 this is an illustration of what we believed

 9 Mr. Cignarale testified to in his pre-filed testimony.

10 We did not apply a minimum, a $50 minimum, to it.  I

11 believe that resolved it because we were simply just

12 explaining how we reached the numbers.

13      THE COURT:  So no objection?

14      MR. GEE:  I think that's right, your Honor.  I

15 think we dealt with this the last time we were on the

16 record.

17      THE COURT:  Yes, I think we did too.

18      MR. GEE:  And the second slide doesn't accurately

19 reflect what Cignarale did.  And that was already on

20 the record then.

21      THE COURT:  Okay.

22          (Respondent's Exhibit 5667 admitted into

23           evidence)

24      THE COURT:  Okay.  5677.

25      MR. WOO:  The issue on 5677 is the royalty fees
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 1 for 2007 in the first row reflected $115,110,636 when

 2 it should be -836 as reflected in the financial

 3 document that was used with this exhibit.

 4          We can simply interlineate that on the front

 5 of the exhibit, replacing the "6" with an "8."

 6      THE COURT:  Okay.

 7      MR. WOO:  In the meet and confer process, counsel

 8 observed some differences in calculation.

 9          And the reason for that is the actual tax rate

10 that was in application for that year was 30.84.  We

11 used the approximation sign, your Honor, to 31.  I

12 believe the issue is counsel multiplied the numbers by

13 31, so that would have created a more material

14 difference in the rest of the numbers.

15          But our view is that's an approximation number

16 we used.  And if we replaced the 8, the exhibit should

17 be fine and should be admitted.

18      THE COURT:  Any objection?

19      MR. GEE:  Well, the issue is, regardless of what

20 the exact tax rate is, PacifiCare's error in that one

21 column affects multiple other columns that we believe

22 should be accurately reflected in the record.

23      MR. WOO:  Your Honor, we believe a difference of

24 $200 in the royalty fees for 2007 creates very minor

25 mathematical differences in the rest of the document.
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 1 The document was used as an illustration of

 2 Mr. Cignarale, "Did you or did you not take into

 3 account royalty income in the hundreds of millions?"

 4 That was the point of the document.

 5          I don't know that -- given we've already

 6 stated on the record what this minor difference is.

 7      THE COURT:  All right.  With the minor

 8 difference -- and can I take official notice of

 9 mathematics -- I'll enter the document, pointing out

10 that it's not accurate all the way through.

11          (Respondent's Exhibit 5677 admitted into

12           evidence)

13      MR. VELKEI:  We'll note the delineation -- we'll

14 interlineate the $200 difference.

15      THE COURT:  Okay.

16      MR. STRUMWASSER:  Can I interest anybody in just a

17 notation under the title, something like "Calculations

18 Approximate"?

19      THE COURT:  Okay.  That will work for me.

20      MR. VELKEI:  I mean, I think $200 out of hundreds

21 of millions of dollars is not even a rounding error.

22      MR. STRUMWASSER:  Then it should have been

23 rounded.  It purports to be precise calculations and

24 we're being told it isn't.

25      THE COURT:  He said he used the approximate
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 1 symbol.  I can't see it because I gave it to him.

 2      MR. VELKEI:  Let me show it to you.

 3      THE COURT:  He said he used the approximate

 4 symbol.

 5      MR. GEE:  The issue isn't the approximate tax

 6 rate.  It's the error in that cell under 2007

 7 affects --

 8      THE COURT:  Oh, the "838"?

 9      MR. GEE:  Yes, yes.  And that affects numbers in

10 the third row and the fourth row of 2007.  And then

11 carrying over to the second page of the slide, it

12 affects a number of the cells there.

13      THE COURT:  So, actually, it doesn't really fix it

14 by saying "approximate."  It's just -- it's

15 mathematical error.

16      MR. STRUMWASSER:  How about if it just goes with

17 the record as illustrative of the numbers that were

18 before Mr. Cignarale?

19      MR. VELKEI:  This was to demonstrate that this

20 line of business was operating under --

21      THE COURT:  See, but the problem exists that you

22 cannot now, if there are mistakes in the mathematics,

23 make that a finding.  So to the extent that this may or

24 may not want to be a finding, it's problematic.

25      MR. VELKEI:  Well, I mean, the other way to do it
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 1 is just resubmit fixing that $200 error.

 2      THE COURT:  That would be fine with me too.

 3      MR. STRUMWASSER:  The problem is that's not the

 4 exhibit that Mr. Cignarale had in front of him.

 5      MR. VELKEI:  What we can do is put the correct one

 6 behind.

 7      THE COURT:  That sounds good to me.  Create a

 8 correct one, and I'll put it behind.

 9      MR. VELKEI:  Thank you, your Honor.

10      MR. WOO:  Thank you, your Honor.

11      MR. STRUMWASSER:  5677a, then?

12      THE COURT:  Yes.  Perfect.

13          When can I expect that?

14      MR. VELKEI:  We can e-mail that probably at the

15 end of the afternoon or tomorrow at the latest.

16      THE COURT:  Fine.

17      MR. GEE:  And we'll just verify.

18      THE COURT:  That's fine.

19          It will be marked for identification as 5677a.

20 And provided there's no objection, it will be entered.

21 We might have to go on the record, if it turns out

22 there's more objection -- over the phone, I guess.

23          (Respondent's Exhibit 5677a marked for

24           identification)

25      THE COURT:  Next one?
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 1      MR. WOO:  Next one is 5680.  This was a slide

 2 depicting a comparison of what we believe is relevant

 3 language from the two claims acknowledgment

 4 regulations/statutes.

 5          And what counsel wanted us to make clear on

 6 the record is that, when you look at the exhibit, your

 7 Honor, you'll notice that there are sections that are

 8 divided by lines running from the left to the right.

 9 These are not by themselves complete quotations of the

10 relevant regulations and statutes.

11          So, for example, after "Recorded Date of

12 Receipt" in gold, there are ellipses.

13      MR. GEE:  But not on the actual exhibit, there are

14 no ellipses in the actual exhibit.  It just appears as

15 if there is missing -- there is missing language there.

16      THE COURT:  But I won't miss the language and

17 neither will anybody reviewing it.

18      MR. STRUMWASSER:  Perhaps maybe this is a good

19 candidate for going with the record.  It illustrates

20 what was shown to the witness.  I don't know that it

21 needs to be in evidence for any other purpose.

22      THE COURT:  Can I look at it again?

23      MR. VELKEI:  Yes, your Honor.

24          So I think what needs to be noted is some

25 ellipses after "Receipt," dot, dot, dot.  But it wasn't
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 1 intended to be a complete recitation of the entire

 2 regulation.

 3      THE COURT:  I'll put in ellipses.  Will that help?

 4      MR. GEE:  Sure.  Then we also --

 5      MR. WOO:  The other issues raised by the

 6 Department are that we bolded certain language for

 7 emphasis.  So they want it on the record that the

 8 statute does not bold particular language.

 9      THE COURT:  That's fine.

10          And lastly, in the parallel CDI statute on the

11 right-hand side, "web site" is two words as used in the

12 statute.

13      THE COURT:  Okay.

14          Any objection, then, 5680?

15      MR. GEE:  No, your Honor.

16      THE COURT:  All right.  That will be entered.

17          (Respondent's Exhibit 5680 admitted into

18           evidence)

19      THE COURT:  The next one I have is 5686.

20      MR. WOO:  I believe 5685, your Honor.

21      THE COURT:  Okay.  I put the wrong thing in the

22 wrong place then.

23          5685 was a Stolz entry?

24      MR. WOO:  Correct.  And we believe that the key

25 addresses this.
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 1      THE COURT:  Okay.

 2      MR. GEE:  Yes, your Honor.

 3      THE COURT:  So that will be entered.

 4          (Respondent's Exhibit 5685 admitted into

 5           evidence)

 6      THE COURT:  5686 is in?  No?  5686?

 7      MR. WOO:  5686 -- so for the years 2008 and 2009,

 8 we reviewed Exhibit 1212, which was the Department's

 9 calculation of the database based on the years 2008,

10 2009.  They found differences that would decrease the

11 number based on duplication.

12          Now, we had several meet and confer

13 discussions concerning this.  The best way to explain

14 this is that, in the communications that had previously

15 taken place and activities that had previously taken

16 place between counsel for the Department and, in

17 particular, Robert Pongetti of our firm, there was an

18 attempt by us to obtain what we would characterize as a

19 complete set of the Department's complaint database.

20          Material was produced in what we would

21 consider to be piecemeal fashion, in separate pieces,

22 that would then have to be combined and analyzed by

23 Mr. Pongetti.  Now, if we were to count the number of

24 hours that he has spent on these databases, it would be

25 days, all in an effort to understand the data and to be
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 1 as accurate as possible in creating these supporting

 2 materials.

 3          So there is duplication.  And the Department's

 4 Exhibit 1212 is correct, based on the data, now that

 5 we've gone through the duplication process.  But we did

 6 want to make clear on the record that we believe that

 7 is because of the manner in which the data has been

 8 produced.

 9      THE COURT:  So you have no objection to 1212 going

10 into evidence; is that correct?

11      MR. WOO:  That's correct.

12      THE COURT:  And do you still want 5686 going into

13 evidence, or do you want to withdraw it?

14      MR. WOO:  We believe it should go into evidence

15 because it is a document that was used to question the

16 witness.

17      THE COURT:  Then I'll put it in evidence for that

18 purpose.  I had already said I would put them both in.

19      MR. GEE:  But they agree with our numbers.

20      THE COURT:  I get that.

21      MR. GEE:  And 5686 has incorrect numbers on it.

22      THE COURT:  I get that.

23      MR. GEE:  Okay.

24      THE COURT:  I'm sure you'll point it out if

25 they --
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 1      MR. PONGETTI:  It accurately reflects the

 2 document.

 3      MR. WOO:  No, I understand.

 4      MR. PONGETTI:  The exhibit does.

 5      MR. WOO:  That's right.  I mean, our understanding

 6 is it accurately reflects the information that we have.

 7      THE COURT:  I understand.  And -- but it's not

 8 correct, and that's what you showed the witness.  And

 9 you do agree that 1212 will go into evidence?

10      MR. VELKEI:  Yes.

11      THE COURT:  That's what I said.  I said I'd put

12 them both in.

13      MR. VELKEI:  Thank you, your Honor.

14          (Department's Exhibit 1212 admitted into

15           evidence)

16          (Respondent's Exhibit 5686 admitted into

17           evidence)

18      THE COURT:  5690?

19      MR. WOO:  Same situation as 5686.

20      THE COURT:  What is the corresponding one that you

21 put in?

22      MR. WOO:  1213.

23      THE COURT:  So I will put this in for the limited

24 purpose that that's what you showed -- what you knew at

25 the time.
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 1          And I will assume there is no objection to

 2 1213?

 3      MR. WOO:  No objection.

 4      MR. VELKEI:  No objection.

 5      THE COURT:  All right.  So 1213 will go into

 6 evidence as the correct numbers.

 7          (Department's Exhibit 1213 admitted into

 8           evidence)

 9          (Respondent's Exhibit 5690 admitted into

10           evidence)

11      THE COURT:  Okay.  5692?

12      MR. WOO:  Actually, 5691 your Honor.

13      THE COURT:  5691.

14      MR. GEE:  That's one that I think we're going to

15 have to hold over.  We just received the data on this

16 this morning as well.

17      THE COURT:  So you'll look at that and tell me

18 Tuesday?

19      MR. GEE:  Yes, your Honor.

20      MR. WOO:  Correct.

21      THE COURT:  Then 5692 is 1214?

22      MR. GEE:  Yes.

23      MR. WOO:  Correct.  And the Department has already

24 used 1214 with Ms. Stead.

25      THE COURT:  Okay.
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 1      MR. WOO:  Now, this derives from the same

 2 situation we just discussed.  The data in 2009, the

 3 reason it went down -- and when used with Ms. Stead --

 4 in fact, she was questioned about this very change --

 5 is due to the issue of the duplication.

 6          Now, what we have done, your Honor, is

 7 subsequent to the preparation of these materials and

 8 use of them with Mr. Cignarale, I believe it was around

 9 December 16, on or about, we received an additional

10 database concerning complaints from the Department.

11          Further review of that database actually

12 indicates that additional violations should be added.

13 We have given Mr. Gee a chart, which I'm happy to

14 provide your Honor.

15      MR. STRUMWASSER:  What do you want her to do with

16 it, mark it or something?

17      MR. WOO:  I thought we would mark it because it

18 goes with the -- if we're having a discussion about the

19 meet and confer and what we have provided, I thought

20 this would be helpful to put on the record because,

21 your Honor, what happens is the number that is being

22 discussed in 2009 of the number of violations, it went

23 down after the Department did their de-dup.  But, based

24 on further data that was produced by the Department and

25 our review of it, the number actually goes back up in
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 1 2009.  It doesn't go back to what we originally had it

 2 to, but it comes very, very close.

 3          So we've given the data to the Department, and

 4 we've actually created a counter to 1214 that we can

 5 also pass out for review and have it go with the

 6 record.

 7      MR. GEE:  Your Honor, we don't understand the

 8 relevance of this corrective data that hasn't been

 9 shown to any witness.  We just don't understand what

10 the relevance would be.

11      MR. WOO:  So, your Honor, that's interesting

12 because when we had the meet and confer this last

13 Friday, before 1214 had been shown to Ms. Stead and, as

14 is the case with some of these others we've just

15 agreed, 1212 and 1213, no witness has seen those

16 either.

17          If the Department's position is that we've

18 shown incorrect data to a witness, I think we're

19 entitled to show that we've actually gone back and

20 looked at their data again now that we have the

21 complete file and put that in.

22      THE COURT:  Is there any problem with putting it

23 with 5691?  Is that right -- 5692?

24      MR. WOO:  It was 5692.  We won't have a problem.

25      MR. GEE:  It's irrelevant.  These were PacifiCare
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 1 incorrect data that we corrected in 1214.  And I

 2 believe they agree that the data in 1214 accurately

 3 reflect what 5692 would be if they didn't count

 4 duplicates.

 5      MR. KENT:  Your Honor, this is not our incorrect

 6 data.  They gave us data --

 7      THE COURT:  Okay, okay, Mr. Kent.  I'm just trying

 8 to get whether these are in evidence or not in

 9 evidence.  You get to argue about it ad infinitum

10 later.

11      MR. VELKEI:  The revised chart, your Honor, is the

12 accurate numbers.

13      THE COURT:  Do you have any objection to admitting

14 their 1214?

15      MR. VELKEI:  No, your Honor.

16      THE COURT:  So I'm going to admit their 1214.

17          (Department's Exhibit 1214 admitted into

18           evidence)

19          And I'm going to add their "a" to 5691 -- 92.

20      MR. GEE: 5692?

21      THE COURT:  5692, I'll get it right.  5692a.  I'm

22 going to mark it as 5692a.

23          (Respondent's Exhibit 5692a marked for

24           identification)

25      MR. GEE:  And your Honor, we haven't had a chance
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 1 to review this.

 2      THE COURT:  I understand.  You let me know.

 3      MR. GEE:  So this will be a Tuesday e-mail topic

 4 as well.

 5      THE COURT:  Okay.

 6          5693 is 1215, correct?

 7      MR. WOO:  Correct, your Honor.  So on this -- this

 8 is similar to the very issue we just discussed.  The

 9 Department provided us with their -- what they believe

10 to be a correction showing the de-dups as 1215.

11      THE COURT:  Do you have any objection to that

12 being entered?

13      MR. VELKEI:  Not as long as we -- as, like, once

14 we meet and confer, that the document on our end gets

15 admitted as well.

16      THE COURT:  That's what I said I would do.

17      MR. VELKEI:  All right.  No objection then.

18      THE COURT:  So 5693, do you need to confer longer

19 on that one or --

20      MR. GEE:  I think we have agreement that 5693

21 includes the duplicates that 1215 accurately does

22 not -- 1215 accurately reflects the number after

23 de-duping 5693.

24      THE COURT:  So I will enter that.

25      MR. GEE:  For the purpose that it was shown to the
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 1 witness.

 2      MR. WOO:  That's fine.  And just so the record's

 3 clear, too, that we have, as part of our meet and

 4 confer, provided Mr. Gee with a document that would

 5 show that 1215, the totals actually go back up again,

 6 based on what I just discussed and what we just

 7 appended to 5692 as 5692a.

 8      THE COURT:  Okay.  And then --

 9      MR. STRUMWASSER:  So, your Honor --

10      THE COURT:  So 5693 is in, and 1215 is in.

11          (Department's Exhibit 1215 admitted into

12           evidence)

13          (Respondent's Exhibit 5693 admitted into

14           evidence)

15      THE COURT:  5694?

16      MR. WOO:  5694, -95 and -96 can all be corrected

17 with the key.

18      THE COURT:  All right.  Is that correct, Mr. Gee?

19      MR. GEE:  That's correct.

20      THE COURT:  Then I'll enter them.

21          (Respondent's Exhibit 5694, 5695 and 5696

22           admitted into evidence)

23      THE COURT:  Then I think that goes to Stead; is

24 that correct?

25      MR. VELKEI:  Yes, your Honor.  And then just that
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 1 limited number that Mr. McDonald referenced.

 2      THE COURT:  Yes, Mr. McDonald.  I haven't had a

 3 chance to look at these, but let's see if we can do

 4 them.

 5      MR. VELKEI:  It's all one category.  And these are

 6 the SleepQuest special complainant documents.  The

 7 Court -- these were brought in early on -- said it

 8 would go with the record, but she would allow bringing

 9 it up for entry when the penalties were requested, if

10 they became relevant at that time.

11          So our view is, given the testimony of

12 Ms. Stead and Dr. Kessler on these issues, that they

13 should be admitted into evidence.

14      MR. GEE:  When they were first raised, your Honor

15 asked Mr. Velkei what the relevance of them would be.

16 And Mr. Velkei pointed to that they indicated a

17 political motivation by the Commissioner.  And

18  your Honor rejected on that basis.  And your Honor did

19 indicate that she would revisit it if it became

20 relevant to penalty.

21          So I just want to make sure that we understand

22 what purpose these are being offered for now.

23      THE COURT:  Yes.  I'm going to enter them for

24 penalty only.

25      MR. VELKEI:  That's fine, your Honor.
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 1      MR. GEE:  That's fine, your Honor.

 2      MR. VELKEI:  We have 5023, 5024, 5025 --

 3      THE COURT:  I'm writing, actually, "penalty" next

 4 to them.  I may be able to get my database fixed.  I'm

 5 not sure.

 6          (Respondent's Exhibit 5023, 5024 and 5025

 7           admitted into evidence)

 8      MR. VELKEI:  Am I going too fast?

 9      THE COURT:  No.  We have 5025.

10          5026?

11      MR. VELKEI:  Yes.

12      THE COURT:  Same thing?

13      MR. VELKEI:  Yes.

14      THE COURT:  5027?

15      MR. VELKEI:  Yes.

16      THE COURT:  Same thing.

17          5028?

18      MR. VELKEI:  Yes.

19      THE COURT:  Same thing.

20          5029?

21      MR. VELKEI:  Yes.

22      THE COURT:  Okay.

23          (Respondent's Exhibits 5026 through 5029

24           admitted into evidence)

25      MR. VELKEI:  And there's one more, 5196, after
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 1 that, your Honor.

 2      THE COURT:  I see it.  5196.

 3      MR. GEE:  5196 is substantively identical to 5029.

 4      THE COURT:  Okay.  How many dupes do we have in

 5 there?

 6      MR. GEE:  I'm sure we have plenty.

 7      THE COURT:  It's hard to avoid it.

 8      MR. VELKEI:  Your Honor, they're not identical.

 9 It's a different chain.  They've got overlap, but

10 they're to different people, from different people.

11      THE COURT:  But the issue, I think.

12      MR. VELKEI:  Yes.  But we would like to have that

13 admitted as well.

14      THE COURT:  Okay.  5196 will be admitted for

15 penalty only.

16      MR. VELKEI:  Thank you.

17          (Respondent's Exhibit 5196 admitted into

18           evidence)

19      THE COURT:  Okay.  Anything else?

20      MR. GEE:  Your Honor, we had a few exhibits that

21 we, in our records, show that they hadn't been entered.

22 1180 to 1183.

23      THE COURT:  Hold on.  So these are Kessler.

24      MR. GEE:  They were marked maybe during a day that

25 Mr. Kessler was -- Dr. Kessler was here, but --
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 1      THE COURT:  Well, 1180 says -- okay.  1180 says

 2 it's a CD re violations.

 3      MR. GEE:  Yes, they were support for --

 4      THE COURT:  Right.  And you were going to look at

 5 them, right?  Any objection?

 6      MR. VELKEI:  Well, your Honor, these overlap with

 7 one of our exhibits anyway.  Maybe we could just sort

 8 of look at these now in the context of the meeting that

 9 they're going to have and resolve it by Tuesday.

10      THE COURT:  Is that -81 also, -82 and -83?

11      MR. VELKEI:  Yes, your Honor.

12      THE COURT:  And -84 is now in.  Correct?

13      MR. STRUMWASSER:  That's Mr. Cignarale's

14 testimony.

15      THE COURT:  Yes.  So let me write those down.  So

16 you're going to check on 1180 through 1183, correct?

17      MR. VELKEI:  Correct.

18      THE COURT:  All right.  Then we have the Stead

19 documents?  Did you want to go over them now?

20      MR. STRUMWASSER:  Sure.

21      MR. VELKEI:  Makes sense.

22      THE COURT:  I have them.

23      MR. STRUMWASSER:  The first one I have is 1198.

24      THE COURT:  1198?

25      MR. STRUMWASSER:  Yes.  Or do you want to do their



26192

 1 numbers first?

 2      THE COURT:  No.  I have 1198 official notice.

 3      MR. STRUMWASSER:  Yes, 1198, 1199 are official

 4 notice.  And 1200 and 1201 I understand to be -- goes

 5 with the record.

 6      THE COURT:  And Exhibit 1202 is also to be --

 7      MR. VELKEI:  I'm sorry, your Honor.  Could we

 8 start again?  I just got the documents.

 9      THE COURT:  Yes.  I thought I took care of those,

10 but I might have been jumping the gun.

11          Official notice of 1198 and -99, Ohio Codes.

12      MR. VELKEI:  Okay.

13      THE COURT:  The rules and the legislative history

14 go with the record, or I could take official notice of

15 them.

16      MR. VELKEI:  We would just ask -- was this the

17 issue where there was part of the record that as

18 produced?  We were supposed to get the complete

19 rulemaking file from Mr. Gee or -- from counsel.

20      THE COURT:  Did you get it to them?

21      MR. GEE:  That was produced, I believe, earlier

22 this week or maybe late last week.

23      MR. WOO:  Oh, through ACT?

24      MR. GEE:  Yes.

25      MR. VELKEI:  We would just like to have the Court
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 1 take notice of the complete document.  I don't think

 2 it's too lengthy.

 3      MR. GEE:  Oh, it is.  It's 700 pages.

 4      THE COURT:  Look at it and let me know.  If you

 5 give it to me, and I'll put it in the --

 6      MR. STRUMWASSER:  It's 700 pages.

 7      MR. VELKEI:  Let us take a look at that, and we'll

 8 resolve it.

 9      THE COURT:  Please do resolve it.  I'll stick it

10 in the box if you want it in the box.

11      MR. VELKEI:  Thank you, your Honor.

12      MR. STRUMWASSER:  1202 and 1203 are chapters from

13 the NAIC manual.  We think it should just come in as

14 evidence.

15      THE COURT:  Okay.

16      MR. VELKEI:  How about 1201?

17      THE COURT:  1201 is going go with the record.

18      MR. VELKEI:  Okay.

19      THE COURT:  1202, any objection?

20      MR. VELKEI:  No, your Honor.

21      THE COURT:  That will be entered.

22          (Department's Exhibit 1202 admitted into

23           evidence)

24      THE COURT:  1203?

25      MR. VELKEI:  No, your Honor.
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 1      THE COURT:  That will be entered.

 2          (Department's Exhibit 1203 admitted into

 3          evidence)

 4      THE COURT:  1204?

 5      MR. VELKEI:  No.

 6      THE COURT:  That will be entered.

 7          (Department's Exhibit 1204 admitted into

 8           evidence)

 9      THE COURT:  1205?

10      MR. VELKEI:  No, your Honor.

11      THE COURT:  That will be entered.

12          (Department's Exhibit 1205 admitted into

13           evidence)

14      THE COURT:  1206?

15      MR. VELKEI:  No, your Honor.

16      THE COURT:  That will be entered.

17          (Department's Exhibit 1206 admitted into

18           evidence)

19      THE COURT:  1207 is a pleading.

20          1208?

21      MR. VELKEI:  I don't have these in here for some

22 reason.

23      THE COURT:  1207 is a pleading.

24      MR. VELKEI:  Oh, okay.

25      THE COURT:  It's the opposition and the motion to
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 1 strike.

 2          1208?

 3      MR. VELKEI:  I don't have 1208 for some reason.

 4      MR. GEE:  1208, according to our records, is a

 5 response --

 6      THE COURT:  It's a response to the offer of proof.

 7 Sorry.  That goes with the record, pleading.

 8          First amended OSC is 1209.  You want that in

 9 the record?

10      MR. STRUMWASSER:  Don't we all?

11      MR. VELKEI:  I think that's a good idea.

12      THE COURT:  I want it in the record.

13          That will be entered.

14          (Department's Exhibit 1209 admitted into

15           evidence)

16      THE COURT:  1210 is the position.  That will be

17 entered.

18          (Department's Exhibit 1210 admitted into

19           evidence)

20      THE COURT:  1211, it's a correction to 5658.  So

21 you decided you needed that in the record, right?

22      MR. GEE:  That was one we're continuing to meet

23 and confer about.

24      THE COURT:  I'm sorry.

25          Then we've got 1216.
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 1      MR. STRUMWASSER:  Right.  We talked about that.

 2 That was the chart I did yesterday.

 3      THE COURT:  Yes, 1216 and 1217, any objection?

 4      MR. VELKEI:  We have -- in particular, 1217, I

 5 mean, these dollar figures are just not correct.  And

 6 we have some objections on 1216 as well.  But subject

 7 to those objections and noting that we disagree with

 8 some of the conclusions in here...

 9      THE COURT:  1216 and 1217 are entered.

10          (Department's Exhibits 1216 and 1217

11           admitted into evidence)

12      THE COURT:  1218?

13      MR. VELKEI:  No objection, your Honor.

14      THE COURT:  That will be entered.

15          (Department's Exhibit 1218 admitted into

16           evidence)

17      THE COURT:  1219?

18      MR. VELKEI:  Is this judicial notice or --

19      THE COURT:  Yes, I can take notice of it.

20          1220?

21      MR. VELKEI:  No objection.

22      THE COURT:  That will be entered.

23          (Department's Exhibit 1220 admitted into

24           evidence)

25      THE COURT:  1221?
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 1      MR. STRUMWASSER:  1221 was the --

 2      THE COURT:  Conseco.

 3      MR. STRUMWASSER:  -- Conseco, and there was a

 4 question about the date.  So I have a replacement

 5 exhibit with a certification.

 6          Your Honor will note on the last page,

 7 Mr. Levine has executed a verification that this was in

 8 fact signed at the time of the document date.

 9      THE COURT:  Okay.

10          So this is 1221.  I'm going return the one

11 that's incorrect and just mark the 1221 here.  Then

12 there's no objection?

13      MR. VELKEI:  No objection.

14      THE COURT:  So that will be entered.

15          (Department's Exhibit 1221 admitted into

16           evidence)

17      THE COURT:  All right.  Then do we have any...

18      MR. VELKEI:  5706?

19      MR. STRUMWASSER:  5706 was superseded by 5707.  So

20 we think 5707 comes in; 5706 goes with the record.

21      THE COURT:  That's fine.  You don't have any

22 objection to that, do you?

23      MR. VELKEI:  No, huh-uh.

24      THE COURT:  All right.

25          (Respondent's Exhibit 5707 admitted into
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 1           evidence)

 2      THE COURT:  5708?

 3      MR. STRUMWASSER:  No objection.

 4      THE COURT:  That will be entered.

 5          (Respondent's Exhibit 5708 admitted into

 6           evidence)

 7      THE COURT:  5709?

 8      MR. STRUMWASSER:  No objection.

 9      THE COURT:  That will be entered.

10          (Respondent's Exhibit 5709 admitted into

11           evidence)

12      THE COURT:  5710?

13      MR. STRUMWASSER:  Actually, did your Honor want to

14 just do official notice of 5709 or official acts -- I

15 don't really care.

16      THE COURT:  I'll just enter it.

17          5710?

18      MR. STRUMWASSER:  No objection.

19      THE COURT:  That will be entered.

20          5711 --

21          Do you want that to --  I don't know how I

22 can --

23      MR. GEE:  Well, 5710, to be consistent --

24      THE COURT:  Is that something I can look at, I

25 could find if I were looking for it?
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 1      MR. GEE:  Yes.  It's a --

 2      THE COURT:  All right.  I'll take official notice

 3 of it.

 4          The press release, 5711?

 5      MR. STRUMWASSER:  No objection.

 6      THE COURT:  That will be entered.

 7          (Respondent's Exhibit 5711 admitted into

 8           evidence)

 9      THE COURT:  5712?

10      MR. STRUMWASSER:  No objection.

11      THE COURT:  That will be entered.

12          (Respondent's Exhibit 5712 admitted into

13           evidence)

14      THE COURT:  5713, that's a pleading.

15      MR. STRUMWASSER:  Goes with the record.

16      THE COURT:  Yes.  And 5714 is already a pleading.

17          5715?  That's an offer of proof.  That's a

18 pleading, goes with the record.

19          5716?  That was also a pleading, goes with the

20 record.

21          5717, any objection?  It's the "bottom up"

22 approach slide.

23      MR. STRUMWASSER:  The slide from today?

24      THE COURT:  Yes.

25      MR. STRUMWASSER:  No objection.
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 1      THE COURT:  That will be entered.

 2          (Respondent's Exhibit 5717 admitted into

 3           evidence)

 4      THE COURT:  5718, Unum?

 5      MR. STRUMWASSER:  That's the 10K?

 6      THE COURT:  Yes.

 7      MR. STRUMWASSER:  No objection.

 8      THE COURT:  Just enter it.  Okay.

 9          (Respondent's Exhibit 5718 admitted into

10           evidence)

11      THE COURT:  All right.  Subject to figuring out

12 what else there is, I think that's everything, except

13 we have a little list here.  So I'm going to hear from

14 you later today on one of them and Tuesday on the rest?

15      MR. GEE:  Yes, your Honor.

16      MR. VELKEI:  Yes.  And it may be tomorrow on that

17 one, your Honor, just depending on logistics.  But

18 we'll get it in to you quickly.

19      THE COURT:  Okay.

20          (Discussion off the record)

21      THE COURT:  Mr. Strumwasser asked off the record

22 for copies of the exhibit list.  I will do my best.

23          (Whereupon, the proceedings recessed at

24           2:24 o'clock p.m.)

25



26201

 1 STATE OF CALIFORNIA     )

                        )   ss.

 2 COUNTY OF MARIN         )

 3          I, DEBORAH FUQUA, a Certified Shorthand

 4 Reporter of the State of California, duly authorized to

 5 administer oaths pursuant to Section 8211 of the

 6 California Code of Civil Procedure, do hereby certify

 7 that the foregoing proceedings were reported by me, a

 8 disinterested person, and thereafter transcribed under

 9 my direction into typewriting and is a true and correct

10 transcription of said proceedings.

11          I further certify that I am not of counsel or

12 attorney for either or any of the parties in the

13 foregoing proceeding and caption named, nor in any way

14 interested in the outcome of the cause named in said

15 caption.

16          Dated the 31st day of March, 2012.

17

18

19                                 DEBORAH FUQUA

20                                 CSR NO. 12948

21

22

23

24

25



26202

 1             BEFORE THE INSURANCE COMMISSIONER

 2                OF THE STATE OF CALIFORNIA

 3   OAKLAND, CALIFORNIA  DEPARTMENT B, RUTH ASTLE, JUDGE

 4                          --o0o--

 5 IN THE MATTER OF                     )  UPA 2007-00004

 6 PACIFICARE LIFE AND HEALTH INSURANCE )  OAH 2009061395

 7 COMPANY,                             )  THURS. 4/5/12

 8                    RESPONDENT.       )  VOLUME 228

 9 _____________________________________)  PGS 26202-26221

10           REPORTER'S TRANSCRIPT OF PROCEEDINGS

11 APPEARANCES:

12 FOR THE COMPLAINANT:

13 STRUMWASSER & WOOCHER LLP

BY:  MICHAEL J. STRUMWASSER, ESQ.

14      (Appearing telephonically)

     BRYCE A. GEE, ESQ.

15      (Appearing telephonically)

10940 WILSHIRE BLVD., SUITE 90024

16 LOS ANGELES, CALIFORNIA 90024

TEL 310/576-1233     FAX 310/319-0156

17

CALIFORNIA DEPARTMENT OF INSURANCE

18 BY:  MARY ANN SHULMAN, ESQ.

     (Appearing telephonically)

19 45 Fremont Street

San Francisco, California 94105

20 TEL 415/538-4133

21 (More appearances on next page)

22 REPORTED BY:  DEBORAH FUQUA, CSR #12948

23

                CALIFORNIA REPORTING, LLC

24                     52 LONGWOOD DRIVE

                  SAN RAFAEL, CA 94901

25                       415/457-4417



26203

 1

 2 APPEARANCES (CONTINUED)

 3

 4 FOR THE RESPONDENT:

 5 SNR DENTON

BY:  FELIX WOO, ESQ.

 6      (Appearing telephonically)

     ROBERT PONGETTI, ESQ.

 7      (Appearing telephonically)

600 SOUTH FIGUEROA STREET, SUITE 2500

 8 LOS ANGELES, CALIFORNIA 90017

TEL 213/623-9300     FAX 213/623-8824

 9

10

11

12

13

14

15                         ---ooo---

16

17

18

19

20

21

22

23

24

25



26204

 1                         I N D E X

 2

 3                         EXHIBITS

 4

 5 DEPARTMENT'S                             IDEN.  EVID.

 6 1180     (Previously identified)           -     26209

 7 1181     (Previously identified)           -     26212

 8 1182     (Previously identified)           -     26212

 9 1183     (Previously identified)           -     26212

10 RESPONDENT'S                             IDEN.  EVID.

11 5658     (Previously identified)           -     26207

12 5677a    (Previously identified)           -     26206

13 5691     (Previously identified)           -     26206

14 5692a    (Previously identified)           -     26208

15 5719     DVD of claims data              26218    -

16 5720     DVD of complaint database        26218    -

17

                        ---o0o---

18

19

20

21

22

23

24

25



26205

 1 Thursday, April 5, 2012             12:24 o'clock p.m.

 2                         ---o0o---

 3                   P R O C E E D I N G S

 4      THE COURT:  This is before the Insurance

 5 Commissioner of the State of California in the matter

 6 of PacifiCare Life and Health Insurance Company.  This

 7 is OAH Case No. 2009061395, Agency No. UPA 2007-00004.

 8 Today's date is April 5th, 2012.

 9          And counsel for the Department, could you

10 state your appearances for the record, please?

11      MR. STRUMWASSER:  Michael Strumwasser.

12      MR. GEE:  Bryce Gee.

13      MS. SHULMAN:  Mary Ann Shulman.

14      MR. WOO:  Felix Woo.

15      THE COURT:  I think you're counsel for PacifiCare.

16      MR. WOO:  I apologize.  I didn't hear the first

17 part, your Honor.

18      THE COURT:  That's okay.

19          Counsel for PacifiCare, please state your

20 appearances for the record.

21      MR. WOO:  Felix Woo.

22      MR. PONGETTI:  Robert Pongetti.

23      THE COURT:  Okay.  Who wants to start?

24      MR. GEE:  We have two sets of exhibits, your

25 Honor, the carryover Cignarale exhibits from last week
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 1 and then a set of CDI exhibits, whichever sets your

 2 Honor would like to start with.

 3      THE COURT:  Doesn't matter.  You want to start

 4 with the -- doesn't matter.

 5      MR. GEE:  We propose starting with the Cignarale

 6 exhibits that CDI sent everyone an e-mail about our

 7 positions.  And perhaps --

 8      THE COURT:  Okay.  That's 5677, 5677a, those?

 9      MR. GEE:  Yes.  And 5677a, as we said in our

10 e-mails, PLHIC's corrected version of 5677, the

11 Department has no objection with these corrections.

12      THE COURT:  Okay.  5677a will be entered.

13          (Respondent's Exhibit 5677a admitted

14           into evidence)

15      MR. GEE:  The next one we had on our list was

16 5658.

17      THE COURT:  Yes.

18      MR. GEE:  And the Department had several meet and

19 confers with PLHIC, and the Department spent many hours

20 trying to analyze PLHIC's data on this.  And we just

21 can't come to an agreement on the numbers.  And we

22 propose, if acceptable to your Honor, that this exhibit

23 be entered as PacifiCare's position with respect to the

24 numbers with the understanding that the Department does

25 not agree with them.
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 1      THE COURT:  Sure.

 2          (Respondent's Exhibit 5658 admitted

 3           into evidence)

 4      MR. GEE:  And the Department had a

 5 counter-exhibit, Exhibit 1211.

 6      THE COURT:  Yes.

 7      MR. GEE:  And it is no longer offering that

 8 exhibit.  PacifiCare apparently calculated the numbers

 9 in 5658 using a database that CDI doesn't have.  So

10 1211 isn't based on the same starting point.

11      THE COURT:  Okay.  So 1211 is withdrawn?

12      MR. GEE:  Yes.

13      THE COURT:  Okay.

14          Exhibit 5691, you have no objection?

15      MR. GEE:  No objection.

16      THE COURT:  So that will be entered.

17          (Respondent's Exhibit 5691 admitted

18           into evidence)

19      THE COURT:  Then 5692a?

20      MR. GEE:  This is PacifiCare's attempt to correct

21 the graph that was 5692.  PacifiCare gave us their

22 analysis for this new graph last week, and we still

23 believe the numbers to be in error.  But at this point,

24 given that the differences aren't significant and that

25 CDI's counter exhibit, 1214, is in, we also propose
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 1 admitting this for the purpose of it being PacifiCare's

 2 position on the numbers, but the Department doesn't

 3 agree.

 4      THE COURT:  All right.  So that will be entered

 5 then.

 6          (Respondent's Exhibit 5692a admitted

 7           into evidence)

 8      THE COURT:  Okay.  Then there are Exhibits 1181

 9 through 1183?

10      MR. GEE:  Yes.  Well, starting with 1180, that was

11 the CD containing two PacifiCare claims databases that

12 PacifiCare produced to the Department back in I think

13 it was mid 2010, supporting Ms. Berkel's testimony.

14 And I don't understand there to be an objection to the

15 admission of that exhibit.

16      MR. WOO:  Yes, your Honor.  This is Felix Woo.

17 I'm here with Mr. Pongetti.  Why don't I --

18          And Bryce, if you don't mind, because you're

19 attempting to admit these, and we have certain

20 statements we want to make about them, objections.  Why

21 don't I state them.

22      THE COURT:  Okay.

23      MR. WOO:  And go through them.  As to 1180,

24 Mr. Gee is correct.  PacifiCare does not admit --

25 object to admitting a CD of the data that we had
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 1 already produced.

 2      THE COURT:  All right.  1180 will be entered.

 3          (Department's Exhibit 1180 admitted

 4           into evidence)

 5      MR. WOO:  We are objecting to admitting exhibits

 6 1181, 1182, and 1183 on the grounds that CDI never

 7 offered them through a particular witness, which

 8 prevented us from doing any form of cross-examination

 9 on them.

10          We also specifically object to 1182 and 1183

11 because they fail to show calculations for certain

12 specific figures that are contained in those charts.

13 And lastly, we object to Exhibits 1181 and 1182,

14 because we do not believe they accurately show the

15 Department's current legal position on what constitutes

16 an alleged violation either for the claims

17 acknowledgement letter bucket or the EOP bucket.

18      THE COURT:  All right.

19          Mr. Gee?

20      MR. GEE:  Yes, 1181 is a summary of calculations

21 we'd performed using the claims databases in 1180.

22          And on each of these, we set forth the

23 methodology for our calculations and the results based

24 on the queries we ran.

25          My understanding is that PacifiCare ran these
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 1 same queries and got the same results.  So we have an

 2 agreement on the number; it's just what that number

 3 means.  And PacifiCare obviously doesn't believe them

 4 to be violations, and we do.  We believe there's

 5 evidence in the record that supports our position.

 6          And PacifiCare's objection seems to be

 7 something better suited for argument in the brief and

 8 not on the admissibility of this exhibit.  For purposes

 9 of this exhibit, we just need their agreement that the

10 queries that they run on 1181 come up with the same

11 numbers.  And I believe that's -- that we have that

12 agreement.

13          As to their objection that no witness has ever

14 seen these exhibits, I mean, this is how we've been

15 doing it for the last two and a half years.  We do

16 calculations based on databases.  We present them.  We

17 give PacifiCare an opportunity to verify them.  And if

18 they can verify them, then they're admitted.  If they

19 can't verify them, then they're admitted as we just did

20 with PacifiCare's exhibits, with the understanding that

21 PacifiCare doesn't agree with the numbers, but that's

22 what they are.

23      THE COURT:  Okay.  Did you want to be heard

24 further?

25      MR. WOO:  Your Honor, this is Felix Woo again.
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 1          I think I would just point out, for example,

 2 Exhibit 1181 purports to calculate the number of claims

 3 that the Department felt should have been acknowledged

 4 with a written acknowledgement letter based on some of

 5 their theories in the case.  We had a discussion with

 6 Mr. Gee earlier this week that it contains tens,

 7 several thousands of reworks.  And we had not

 8 understood the Department to be taking the position

 9 that a claim that had already received an EOB or EOP at

10 some point in time needed a further acknowledgment when

11 it went into the rework stage.

12          And I don't know that we reached any

13 satisfaction in the Department on that.  Our sense was

14 that the Department may agree with us that those are

15 not technically considered to be required to be

16 acknowledged.  If that's the case, then the number

17 becomes irrelevant because it includes those numbers,

18 your Honor.

19          And so we were just trying to advance the ball

20 by understanding what the purpose of these documents is

21 for if the Department's position has changed.

22      MR. GEE:  Your Honor, if I may be heard really

23 briefly.

24      THE COURT:  Sure.

25      MR. GEE:  That rework argument is exactly is
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 1 something that they are at liberty to make in their

 2 briefs.  And I actually don't quite understand the

 3 relevance of it.

 4          First of all, PacifiCare has taken a number of

 5 positions on what reworks actually mean -- are they

 6 claims that are reworked because of a mistake of the

 7 company, claims that need more information?

 8          But we see that as beside the point.  What we

 9 do know, for purposes of admissibility of the exhibit,

10 is that we have evidence in the record that each of

11 these lines reflected in 1181 are entries in the

12 database that represent a claim that needed to be

13 acknowledged.

14          In fact, Ms. Berkel sponsored an exhibit that

15 comes to almost the same numbers that we reflect in

16 1181.  And, in fact, 1181 has fewer numbers of alleged

17 violations than what Ms. Berkel sponsored because of

18 some recalculations on their part.

19      THE COURT:  All right.  Well, I'm going to enter

20 them with the understanding that -- so that's 1181,

21 1182, 1183 -- that PacifiCare doesn't agree.  I will

22 accept argument on both sides.

23      MR. GEE:  Thank you, your Honor.

24          (Department's Exhibits 1181, 1182 and 1183

25           admitted into evidence)
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 1      THE COURT:  I noticed some blanks because

 2 Mr. Strumwasser asked me if I would send him my things.

 3 And I did contact Marianne, who had helped me put

 4 together that list before.  And she will come in next

 5 week and complete it.  And I did notice some blanks

 6 which, I apologize, I didn't bring up before.  We may

 7 have to give you time to talk about it, or I might have

 8 just missed them along the way or something.  I'm not

 9 sure.  Let's see.

10      MR. WOO:  Your Honor, this is Felix Woo.  Just so

11 I understand and can discuss with our team, when you

12 say "blanks," you're referring to exhibits that -- for

13 which you don't have some resolution on?

14      THE COURT:  Yes, that I don't show anything

15 happened.

16      MR. WOO:  Okay.  Perhaps your Honor could --

17      THE COURT:  Just give me one second.  I'll tell

18 you what they are and see if I just made a mistake

19 or -- of course, now I can't find them, right.

20           Here.  So 5562, it says, "Declaration of

21 M. Davidson."  The other declaration was entered as

22 administrative hearsay.  Did I just miss it?

23      MR. GEE:  We'll have to check our records, your

24 Honor.

25      THE COURT:  Okay.  Then 5569, 5570 and 5571 and
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 1 5573.  Other things actually are out already.  So maybe

 2 these are out.  But I'm not sure.  I didn't make a

 3 notation.  So it was my bad.  But if you could check on

 4 those for me.

 5      MR. GEE:  Sure, sure.  Perhaps we can send your

 6 Honor another e-mail.

 7      THE COURT:  Yes, if there's no -- you know, if I

 8 just made a mistake and I just didn't put where it was

 9 supposed to be, then just let me know.  If there's an

10 issue outstanding that we forgot to talk about, then

11 let me know that too.

12      MR. GEE:  Will do.

13      THE COURT:  I think that's the only ones.

14      MR. STRUMWASSER:  And then -- Strumwasser -- with

15 respect, then, to once that is resolved, the admission

16 or exclusion of exhibits, and your Honor's distributed

17 those, then I gather that, if we all have questions

18 about that, that we'll --

19      THE COURT:  Oh, absolutely.

20      MR. STRUMWASSER:  But with that exception and

21 understanding, may we understand now that the

22 evidentiary record is closed?

23      THE COURT:  That's my understanding.

24      MR. WOO:  Your Honor?

25      THE COURT:  Yes?
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 1      MR. WOO:  This is Felix Woo.  I apologize; I was

 2 waiting for a good time to bring this up.  We had

 3 messengered over to your Honor this morning two DVDs,

 4 because the data is voluminous, containing -- one is

 5 the PacifiCare claims data that had been produced to

 6 the Department of Insurance during the market conduct

 7 exam that's been the subject of some examination and

 8 actually was produced back to us by the Department in

 9 this case bearing Department production numbers.

10      THE COURT:  Uh-huh.

11      MR. WOO:  The other disk is the complaint database

12 that we've been discussing and some recent exhibits.

13 It had been produced to PacifiCare in piecemeal

14 fashion.  We have placed all of the files produced by

15 the Department on a single DVD, including the names

16 and the -- basically the identification names or

17 numbers that the Department used.

18          Given the fact that the parties have both done

19 analysis and have had interpretations of that data

20 along the way, we thought it made sense that the data

21 be admitted into the record so in the future, if

22 further verification or discussion needs to be had

23 concerning particular calculations, that can be done.

24      MR. STRUMWASSER:  And the Department's -- this is

25 Strumwasser.
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 1          The Department objects to any such last-minute

 2 throwing in of unanalyzed data.  What do we do if we

 3 have a question, if we think it doesn't match up?  The

 4 time has long since come and gone.  We gave them our

 5 analyses of these data.  They have had an opportunity

 6 to verify or not.  Now to say "we want the raw data" is

 7 just -- it's not timely.

 8      MR. WOO:  Your Honor, I'm a little confused by the

 9 the Department's statement about not being able to

10 verify.  This is -- in both instances, it is data

11 produced by the Department to PacifiCare.  In one

12 instance, it's the Department's data, your Honor.

13      MR. STRUMWASSER:  We don't even know that.  And I

14 understand Mr. Woo is sincere about that, but if

15 there's an issue about it -- and the point is that this

16 is no time now to be introducing new data.

17          Whatever this pertains to has -- the witness

18 have come and gone; the exhibits have been admitted.

19 And as I have been told, this has to come to an end.

20      THE COURT:  Yes.

21      MR. WOO:  Your Honor, I would only add that I

22 don't understand now suddenly the distinction between a

23 document for which no witness has testified to -- the

24 Department has done that many, many times.

25      THE COURT:  So it was all entered.  Why don't you
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 1 discuss it further and see if you can agree that these

 2 are in fact compilations of things that are already

 3 there.  If they are, I'll let them go with the record.

 4 If not, let me know, and we'll have another discussion

 5 about it.

 6      MR. STRUMWASSER:  Our problem, your Honor, is our

 7 now 56-day clock is running, and these are not trivial

 8 tasks, to verify databases, and we would rather not

 9 engage in that.  This isn't the time for that.

10          If your Honor wants to admit it over our

11 objections, that, of course, is something that can

12 happen.  But we think this is untimely and unnecessary.

13      MR. WOO:  Your Honor, I would just propose, given

14 what Mr. Strumwasser has just suggested, that we then

15 admit those two DVDs over the Department's objections

16 for now.

17          And in fact I don't understand, again, the

18 issue with verification.  These are produced by the

19 Department to us.  They simply need to look at the fact

20 that these are in fact what was produced to PacifiCare.

21 We're not using our own data.  We're producing for the

22 Court and for the Department the Department's own data

23 with their identification numbers on them.

24      MR. STRUMWASSER:  That is not something that one

25 could determine by holding the disk up to the light.
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 1 With all due to represent to Mr. Woo, we don't have a

 2 level of confidence with respect to PacifiCare's

 3 handling of these documents and these files necessary

 4 to be confident without actual digital verification and

 5 testing.

 6      THE COURT:  Well, I'm going to mark them as 5719

 7 and 5720 respectively.  And I don't -- I'm not going to

 8 force you to verify them.  They can go with the record.

 9 I have to mark things that are offered as far as I'm

10 concerned.

11          (Respondent's Exhibits 5719 and 5720 marked

12           for identification)

13      MR. STRUMWASSER:  Understood.  Thank you, your

14 Honor.

15          With that, then, the evidentiary record is

16 closed?

17      THE COURT:  Yes.  I understand that the -- well,

18 there is one more thing.

19          I did receive a substitution of attorneys.

20 Now, of course, I can't put my finger on it because

21 it's in my office.  But did you want me to mark that

22 for the record?

23      MR. STRUMWASSER:  We don't need it in the record

24 unless your Honor wants to.  It was just to ensure that

25 Ms. Shulman gets served.
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 1      THE COURT:  Not necessary.  Ms. Schulman is on the

 2 phone call, yes?

 3      MS. SHULMAN:  I am.  And I want to just say thank

 4 you, with all on your plate, that you made sure that I

 5 was on this e-mail distribution.  So thank you for

 6 that.

 7      THE COURT:  Okay.  Then the record is closed with

 8 those things going with the record.  Anything further?

 9      MR. WOO:  Your Honor, this is Felix Woo again.

10 Not to belabor the point, your Honor is referring to

11 those two DVDs as going with the record.

12          I just want to make sure, is there a

13 distinction between going with the record and being

14 entered as an exhibit?

15      THE COURT:  Yes, because I can't verify them

16 either.  And I don't have any way to tell whether what

17 you're saying is true or not true.  So I can't enter

18 them; there's no foundation.

19      MR. WOO:  Is your Honor --

20      THE COURT:  It's a problem; it's late.  But you

21 know, there's -- if it's what you say they are and you

22 can use them in some meaningful way, you know, I'm not

23 going to stop you.

24      MR. WOO:  All right.  Thank you, your Honor.

25          (Reporter interruption)
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 1          (Discussion off the record)

 2      THE COURT:  Oh, of course.  Can we put this in the

 3 beginning?

 4      THE REPORTER:  Sure.

 5          (Appearance colloquy was reported;

 6           transcription appears on Page 26205,

 7           Lines 3 through 21.)

 8      THE COURT:  That's it.  Thank you very much.

 9 We'll go off the record.

10          (Whereupon, the proceedings recessed

11           at 12:49 o'clock p.m.)
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 1 Tuesday, April 10, 2012             12:34 o'clock p.m.

 2                         ---o0o---

 3                   P R O C E E D I N G S

 4      THE COURT:  We're back on the record.  This is

 5 before the Insurance Commissioner of the State of

 6 California in the matter of PacifiCare Life and Health

 7 Insurance Company.  This is OAH Case No. 2009061395,

 8 Agency No. UPA 2007-00004.

 9          Today's date is April 10th, 2012.  Counsel are

10 present.

11          Did you want to state your appearances for the

12 record?

13      MR. STRUMWASSER:  Sure.  For the Department,

14 Michael Strumwasser.

15      MS. SCHULMAN:  And Mary Ann Schulman.

16      THE COURT:  Okay.

17      MR. VELKEI:  For the respondent, it's Steve

18 Velkei, Ron Kent, Felix Woo and Katie Evans.

19      THE COURT:  Okay.  So my understanding is there's

20 5562 is the next one that we were dealing with.  And

21 that's the declaration of M. Davidson, and there's no

22 objection; is that correct, Mr. Strumwasser?

23      MR. STRUMWASSER:  Yes, your Honor, no objection.

24      THE COURT:  That will and entered.

25          (Respondent's Exhibit 5562 admitted into
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 1           evidence)

 2      THE COURT:  And 5569, is there an objection?

 3      MR. STRUMWASSER:  Yes, we object on the grounds

 4 that it's irrelevant and lacking in foundation.

 5      THE COURT:  Okay.  So I'm going to enter it,

 6 understanding your objection.

 7      MR. VELKEI:  Thank you, your Honor.

 8          (Respondent's Exhibit 5569 admitted into

 9           evidence)

10      THE COURT:  And then 5570 and 5571, you have no

11 objection?

12      MR. STRUMWASSER:  Other than our ongoing relevance

13 objection.

14      THE COURT:  Okay.  Those will be entered.

15          (Respondent's Exhibits 5570 and 5571 admitted

16           into evidence)

17      THE COURT:  And then I have 5573.

18      MR. STRUMWASSER:  It goes with Slide 30 of 5622.

19      THE COURT:  It goes with Slide 30 of 5622?

20      MR. STRUMWASSER:  Yes, those are the same graphs.

21      THE COURT:  Did you want that entered then or --

22      MR. VELKEI:  Yes, please, your Honor.

23      MR. STRUMWASSER:  We object that it is irrelevant

24 and -- it's irrelevant.  It's a graph that purports to

25 compare something called a $700 million Zaretsky
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 1 recommended penalty, and there's no such thing.

 2      MR. VELKEI:  I think you're getting the exhibits

 3 confused, Mr. Strumwasser.  I think -- we're on 5573,

 4 which is the one about harm.

 5      MR. STRUMWASSER:  Oh, very good.  I'm sorry.  I

 6 stand corrected.

 7      THE COURT:  I'm sorry.  Missed that.  We heard

 8 Mr. Velkei.  It's Mr. Strumwasser we're having a little

 9 trouble with.

10      MR. STRUMWASSER:  I'm sorry.  Mr. Velkei is

11 correct.  I was confusing the two exhibits.

12          You know, we object to this exhibit and the

13 slide in the other exhibit as irrelevant because it's

14 just manipulation of these historical settlements, and

15 we think they're irrelevant.

16      THE COURT:  I understand that.  I'm going to enter

17 it with that understanding.

18          (Respondent's Exhibit 5573 admitted into

19           evidence)

20      MR. VELKEI:  Thank you, your Honor.

21      THE COURT:  Is that everything?

22      MR. VELKEI:  I believe so.

23      MR. STRUMWASSER:  So the record is now closed,

24 right?

25      THE COURT:  The record is closed.  I'm hoping
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 1 Marianne will come in and do a final thing so I can

 2 share it with everybody.

 3      MR. STRUMWASSER:  I misspoke.  "The record"

 4 meaning the evidentiary record.

 5      THE COURT:  Yes, the evidentiary record.

 6      MR. STRUMWASSER:  I won't want to start anybody's

 7 clock starting early.

 8      THE COURT:  Anything else?

 9      MR. STRUMWASSER:  There's nothing from the

10 Department.

11      THE COURT:  Anything --

12      MR. VELKEI:  Nothing on this side, either, your

13 Honor.  Thank you.

14      THE COURT:  All right.  Thank you very much.

15 We'll go off the record.

16      MR. STRUMWASSER:  Thank you.  Bye-bye.

17          (Whereupon, the proceedings recessed

18           at 12:37 o'clock p.m.)
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 1 Thursday, August 9, 2012 10:13 o'clock a.m.

 2 ---o0o---

 3 P R O C E E D I N G S

 4 THE COURT:  This is on the record.  This is before 

 5 the Insurance Commissioner of the State of California 

 6 in the matter of PacifiCare Life and Health Insurance 

 7 Company.  This is OAH Case No. 2009061395, Agency

 8  No. UPA 2007-00004.  

 9 Today's date is August 8th -- August 9th, 

10 excuse me, 2012 in Oakland, California.  My name is 

11 Ruth Astle.  I've been assigned to hear this matter.  

12 It's a case that began somewhere in December 9th of

13 2009 --

14 MR. STRUMWASSER:  December 7th.  

15 THE COURT:  December 7th, 2009.  And we're on for 

16 some motions and cleaning up some things today. 

17  Counsel for the Department, you want to state 

18 your appearance for the record?  

19 MR. STRUMWASSER:  Michael Strumwasser, 

20 Strumwasser & Woocher for the Department.  

21 MS. DEUTSCH:  Rachel Deutsch, Strumwasser & 

22 Woocher, for the Department. 

23  MS. SHULMAN:  Mary Ann Schulman for the Department 

24 of Insurance.  

25 THE COURT:  Nice to meet you.  
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 1 MS. SHULMAN:  Thank you.  

 2 THE COURT:  Counsel for PacifiCare?  

 3 MR. KENT:  Thank you, your Honor.  Ron Kent, 

 4 SNR Denton for PacifiCare.  

 5 MR. VELKEI:  Good morning, your Honor.  Steve 

 6 Velkei, SNR Denton for PacifiCare.

 7 THE COURT:  Does Mr. Woo and Mr. McDonald want to 

 8 make appearances today?

 9 The first thing I did want to take care of, if 

10 it's okay with you, is that PacifiCare has asked for 

11 official notice for a number of documents.  And I was 

12 going to mark them so they could go with the record.  

13 I've reviewed them.  I don't know if you've reviewed 

14 them.  

15 MR. VELKEI:  You mean the Department, your Honor?  

16 THE COURT:  Yes, the Department.  Have you got a 

17 chance to look at them?  

18 MR. VELKEI:  We have not yet.

19 THE COURT:  They seem appropriate for official 

20 notice.  Do you want to take a look at it quickly?  

21 It's the statutes and things that went along with the 

22 matter.  

23 MR. KENT:  This was part of their briefing?  

24 THE COURT:  I thought we should put it with the 

25 record.  
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 1 MR. KENT:  Sure, we can take a look at it.  

 2 THE COURT:  I was going mark it as 5719.  See, all 

 3 of you have even forgotten.  Right?  

 4 MR. KENT:  It's our exhibit?  

 5 MR. STRUMWASSER:  It's our exhibit, right?  We 

 6 don't speak 5,000.  

 7 THE COURT:  Oh, I get that.

 8 1222.  1222 is official notice.  

 9 (Department's Exhibit 1222 marked for

10   identification)

11 THE COURT:  So if you want to take a chance to 

12 look at it or something, that would be great.

13 MR. KENT:  Sure.

14 THE COURT:  Then since we're here, we probably 

15 ought to mark the opening brief, which is 1223, and the 

16 proposed findings as 1224.  

17 (Department's Exhibit 1223 and 1224 marked 

18  for identification)

19 THE COURT:  And then, the next thing is the motion 

20 to strike certain portions of the opening brief.  

21 Now I'll go back to the 5,000s.  And that is 

22 5719.  

23 (Respondent's Exhibit 5719 marked for

24   identification)

25 THE COURT:  And the opposition is 1225.  
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 1 (Department's Exhibit 1225 marked for

 2   identification)

 3 THE COURT:  Anything else?  

 4 MR. STRUMWASSER:  Not for the Department.

 5 MR. VELKEI:  Nothing else, your Honor.

 6 MR. KENT:  You want to take care of this?  

 7 THE COURT:  Yes, if you don't have any problem.  

 8 MR. KENT:  We don't have any objection to the 

 9 marking and for this to go with the record.  If we 

10 believe that there are issues with it, either it's 

11 incomplete or for some reason really isn't probative, 

12 we'll just take care of that as part of our final 

13 briefing.

14 THE COURT:  Yes, that's fine. 

15  Is that all right with you?  

16 MR. STRUMWASSER:  Yes.

17 THE COURT:  All right.  Then 1222, I'm going to 

18 take official notice, and it will go with the record.  

19 So you, Mr. Velkei?  

20 MR. VELKEI:  Yes.

21 THE COURT:  Go ahead.  

22 MR. VELKEI:  I wanted to start with the first 

23 sentence in the conclusion of the opposition.

24 THE COURT:  I get to tease you about your purple 

25 language.  
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 1 MR. STRUMWASSER:  I'm sorry.  I didn't hear, and 

 2 this time, I can't even read.  

 3 THE COURT:  I said I have to tease her a little 

 4 bit about her purple language.  

 5 So if that's your problem, don't even deal 

 6 with it.  I appreciate the enthusiasm.  

 7 MR. VELKEI:  Understood.  

 8 Well, in focusing on this statement, "In 

 9 Anglo-American jurisprudence, one responds to legal 

10 arguments.  One doesn't ask to have them stricken from 

11 one's opposing counsel's argument like some kind of 

12 prior restraint."  

13 We would posit that a more fundamental 

14 principle of Angelo-American jurisprudence is one can't 

15 be made accountable for things they have not had an 

16 opportunity to defend.  And that is really the point of 

17 our motion and, we believe, the point of the Court's 

18 prior ruling.

19 I think the point of the statement is to 

20 suggest that issues that are before the Court in our 

21 motion have not been already decided by the Court.  

22 But, in fact, they have.  The Court, in March of this 

23 year, decided that the Department could not present 

24 evidence on the new allegations brought after the case 

25 was closed.  We held two hearings on the matter. 
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 1  The Court asked for submissions of what 

 2 evidence would be required to respond to those charges 

 3 and allegations and concluded that the Court would have 

 4 to continue the hearing to allow the respondent the 

 5 opportunity to present evidence to deal with the 

 6 allegations that are reflected in the fourth 

 7 supplemental complaint.  

 8 And as a result of that, your Honor, the Court 

 9 was very explicit.  There were no nuances in the 

10 Court's decision that the Court was not going add the 

11 new claims, was not going to deal with them and, most 

12 importantly, was not, quote, "going to make PacifiCare 

13 defend against them."  

14 I'd like to read the following quote, another 

15 quote.  

16 "The Administrative Law Judge ruled that her 

17 decision in this case would not include findings on the 

18 allegations pled in the fourth supplemental accusation 

19 which have accordingly been omitted from the briefing 

20 and the proposed findings."

21 This actually came from the horse's mouth, so 

22 to speak.  Your Honor.  These are CDI's words, not 

23 ours.  And, yet, those words are not true.  It frankly 

24 is the height of sophistry at this point to argue that 

25 the Department has complied with this Court's clear 
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 1 order.  

 2 In order to suggest that their behavior in 

 3 this case is appropriate, they've cited to a number of 

 4 cases for the proposition that other misconduct can 

 5 serve as an aggravating factor in the assessment of 

 6 penalties.  But that's not the issue for this motion.  

 7 The distinction from those cases and this case is that, 

 8 each of the cases cited by the Department, the 

 9 circumstances surrounding the allegations of 

10 aggravating circumstance were fully and fairly 

11 litigated.  

12 In fact, the most recent case cited by the 

13 Department -- I believe it's In re: Morris -- the Court 

14 concluded that there was clear and convincing evidence 

15 supporting the existence of aggravating factors. 

16  In this case, to the contrary, the Court found 

17 that the respondent had not had an opportunity and, as 

18 I said earlier, would have to continue the case, which 

19 it was not prepared to do. 

20 The Department, in its opposition, tries to 

21 reargue the point about whether we did have an 

22 opportunity to litigate some of these facts.  But that 

23 issue is not an open issue.  It's already been decided.  

24 It was decided in the context of the two hearings that 

25 the Court had in this matter.
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 1 They also cite -- the Department also cites 

 2 criminal cases that, in a sentencing phase, one no 

 3 longer has the same due process rights as in the 

 4 liability phase.  And the case that's cited -- give me 

 5 one second if you would, your Honor.

 6 People versus Monge really dealt with the 

 7 situation of could, in the context of sentencing -- 

 8 this is the Three Strikes law -- could the State 

 9 introduce evidence of prior convictions for purposes of 

10 Three Strikes law.  These were convictions that were 

11 entered and admitted.  

12 That's not the situation here.  As a more 

13 fundamental proposition, we're not dealing with a 

14 sentencing hearing.  In the context of this case, the 

15 ABA provides for a full administrative hearing to 

16 assess whether penalties are appropriate, and due 

17 process applies.  Even in the cases -- even in this 

18 particular case, the California Supreme Court in 

19 People versus Monge, the Court made clear that, if the 

20 State elects to provide a trial on sentencing, then due 

21 process must apply.  

22 And more particularly, since that case was 

23 decided, the U.S. Supreme Court has been unequivocal in 

24 saying that if we're not -- if in the sentencing phase,  

25 if we're not dealing with a prior conviction unless the 
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 1 defendant admits aggravating circumstances, that there 

 2 has to be a trial to a jury.  

 3 And as we stated here, we have not had the 

 4 opportunity to defend these allegations.  Why?  Because 

 5 the Department brought them after the case had closed.  

 6 Now, on some level, your Honor, the position 

 7 that the Department is taking here is not about an 

 8 agency trying to enforce the law but an agency that is 

 9 acting as if it is above the law.  And we think the 

10 Court's order was unequivocal and, for those reasons, 

11 the Court should grant our motion to strike. 

12  The Department takes some issue with the word 

13 "strike" and suggests that the Court said she doesn't 

14 have the authority to strike the allegations.

15 Putting aside wordsmithing, the fundamental 

16 thrust of the Court's opinion and what's clear in the 

17 record is they were not going to be in this case.  What 

18 the Court was saying was, if the Department wants to 

19 bring them in some other action, they're entitled to do 

20 so.  But in terms of this case, they cannot be brought 

21 because we have not had an opportunity litigate them. 

22  The same concerns that we have with regard to 

23 these issues about UCSF-alleged incorrect claims 

24 totalling something of 78,000 claims and some of the 

25 other allegations that are included, those issues have 
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 1 already been decided as have the issues around United. 

 2  In the Department's opposition, they suggest 

 3 that the mere mention of United -- of PacifiCare's 

 4 objecting to the mere mention of United -- and I direct 

 5 the Court's attention to Page 13, "PacifiCare also 

 6 objects to the mere mention of Mr. Wichmann's job title 

 7 as the executive president and chief operating officer 

 8 of UnitedHealth Group," I mean, respectfully, your 

 9 Honor, that's just a silly statement.  That's not our 

10 point.  

11 Our point is, to the extent that the 

12 Department is trying to make United a target in this 

13 proceeding, those allegations need to be stricken.  

14 We're not taking the position that any reference to 

15 United must be stricken from the record.  What we're 

16 saying is, to the extent the Department is taking 

17 positions and submitting findings to this Court 

18 claiming that United must be taught a lesson, that 

19 United shouldn't be allowed to take the money and run 

20 and that they've run this company to the ground, those 

21 are the allegations that need to be stricken.  

22 The Department had an opportunity to bring a 

23 case against United and decided to settle that case 

24 with that entity.  This issue has been decided by the 

25 Court.  We've cited language from the Court in the 
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 1 context of the motion to exclude Dr. Zaretsky's 

 2 testimony where the Court was unequivocal that United 

 3 was not a target, is not in this case, and it's not 

 4 appropriate to bring them in. 

 5 Even the Department itself, when it serves 

 6 their purposes, has been very explicit in saying United 

 7 is not a part of this case.

 8 So fundamentally what we're seeking, your 

 9 Honor, is simply to enforce the Court's prior orders on 

10 the two key issues that go to our fundamental rights of 

11 due process.

12 THE COURT:  Objection?  

13 MR. STRUMWASSER:  I'll be brief and attempt to 

14 stay in earth tones.

15 I don't propose to talk much, if at all, about 

16 the underlying arguments.  My whole point here is those 

17 are fine arguments for their brief.  Those are issues 

18 which ought to be decided by your Honor, they ought to 

19 be decided in the proposed decision.  

20 The initial confusion that underlies 

21 PacifiCare's position is a confusion of pleadings, 

22 evidence, and argument.  Allegations are what we find 

23 in pleadings.  And your Honor has been clear that the 

24 pleadings, as -- the pleadings will in fact contain the 

25 additional allegations we allege, but your Honor is not 
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 1 going to make any ruling on those allegations.  We 

 2 understand that.  I believe we've steered clear of 

 3 anything to the contrary in our briefing so far.  

 4 There is evidence, and the documents and the 

 5 testimony have all come in.  And that's all fair game.

 6 And then there is argument.  I confess, in just about 

 7 39 years of practice, I have never seen in any tribunal 

 8 a motion to strike a portion of a brief. 

 9  And that is not for no reason at all.  That is 

10 because it is essentially a meaningless exercise.  Let 

11 me give an example.  

12 One of the things that PacifiCare would like 

13 to strike is Item No. 17 in the proposed findings on 

14 Page 3 of their Exhibit B at the top.  PacifiCare --

15 THE COURT:  I'm sorry.  Item No. 17 is --

16 MR. STRUMWASSER:  Their table, Exhibit B, Page 3.  

17 And as PacifiCare recites the text, "PacifiCare later 

18 acknowledged that the implementation of United's 

19 'standard staffing and management ratios' left the 

20 company 'understaffed in several critical areas,' 

21 Exhibit 753, Page 4220."  

22 Not only could that be excised from our brief, 

23 we could have omitted that from the brief.  We could 

24 have raised that in oral argument; we could have not 

25 raised that at all.  Your Honor could have been going 
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 1 through record, said, "Oh, look, at 753.  This is 

 2 interesting," and made exactly this finding.  There 

 3 would be no prejudice to anybody.  Your Honor might 

 4 not.  And the Commissioner, going through the record, 

 5 could look at the record and in Box -- I don't know -- 

 6 52 of 703 find Exhibit 753 and make exactly this 

 7 finding.  

 8 We don't argue about arguing.  That would not 

 9 advance the administration of justice at all.  We argue 

10 about the evidence; we argue about the facts. 

11  What PacifiCare has said and Mr. Velkei has 

12 said again today is, "After the close of the record, 

13 the Department tried to get some more allegations" -- 

14 he doesn't realize it but in the pleadings -- "and your 

15 Honor said no."  That was after the record had closed.

16 We put in all this evidence.  They put in 

17 counter evidence.  We called representatives of UCSF 

18 and UCLA.  They called PacifiCare -- that is to say, 

19 United employees doing PacifiCare's work -- and put in 

20 their own evidence.  The case then closed. 

21  When we attempted to add allegations about it, 

22 your Honor said, "I'm not going to rule on those."  But 

23 the evidence was there.  If we had not in fact sought 

24 to supplement the pleading, I assume we would all be 

25 going to a proposed decision in which the various other 
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 1 allegations would be there.  And we would say, "If 

 2 you'd like to see some good aggravating evidence, take 

 3 a look at Exhibit 573, take a look at the testimony of 

 4 the UC and UCSF witnesses."  

 5 And they would have come back and said, "No, 

 6 no.  If you listen to Ms. Lewan and Ms. Harvey..."  And 

 7 that's the way this ought to all proceed.  I'm not 

 8 arguing they shouldn't be entitled to raise these 

 9 issues, but these are issues that ought to be decided 

10 by your Honor; they ought to be decided in context in a 

11 single integrated document and that is the proposed 

12 decision.

13 THE COURT:  Did you wish to respond?  

14 MR. VELKEI:  Yes, very briefly, your Honor.  I'm 

15 hung up on the "ought to be decided."  Our point is 

16 they have been decided, your Honor, and were decided 

17 some time ago.  

18 The allegations in the fourth supplemental 

19 complaint were not at issue in the case.  And while 

20 Mr. Strumwasser thinks that there's certain evidence 

21 that supports those allegations and he's entitled to 

22 put them in and make certain assumptions, the Court 

23 concluded that we would need an opportunity to present 

24 evidence on those issues because we had not had an 

25 opportunity to do that.  
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 1 So simply allowing them to put in evidence, 

 2 contend that it demonstrates a point when the Court has 

 3 concluded we didn't have the opportunity to submit 

 4 evidence and the Court would need to continue the case 

 5 to allow us to do so is the height of unfairness.  And 

 6 I think the Department understands that.

 7 What they keep trying to say is that we put in 

 8 counter evidence.  Well, that's not true.  You know, 

 9 the Court asked specifically what would we need to do 

10 to prove.  And we submitted declarations and statements 

11 and very specific things that would need to be done to 

12 rebut this evidence. 

13  And given the fact that there would take 

14 extensive time, continued time in the hearing, the 

15 Court said, "These just aren't coming in."  

16 So what they've simply done is make an end-run 

17 around the Court by saying, "Well, it's evidence in the 

18 record."  Well, it's evidence in the record that we 

19 didn't have an opportunity rebut.  And that's the 

20 fundamental issue.

21 You know, at some point, and I think in the 

22 context of this hearing, the Court said, "Enough is 

23 enough."  And we just want to reiterate at what point 

24 does this stop?  We were in the hearing for two and a 

25 half years.  These issues came up in the end.  They 
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 1 contended that certain evidence in the record supports 

 2 them.  We said it didn't.  And we showed all the things 

 3 we needed to do to actually just respond, and we 

 4 haven't been given that opportunity. 

 5  And it's simply the height of unfairness and, 

 6 frankly, sophistry on the part of Department to suggest 

 7 that we have been.

 8 Finally, in terms of reference, you know, we 

 9 have tried to facilitate this exercise before by simply 

10 setting forth in charts exactly the language that we 

11 think should come out.  And, you know, the Court can go 

12 through each one of those and say yes or no. 

13  So Mr. Strumwasser's reference to one 

14 particular excerpt from Exhibit B and his disagreement 

15 with that, that's fine.  Now we will have an 

16 opportunity to go through these and make individual 

17 decisions.  

18 But conceptually the Court decided that we 

19 didn't have an opportunity to present evidence on these 

20 charges; they couldn't come in.  Conceptually the Court 

21 was unequivocal and the Department affirmed that United 

22 was not a target of this investigation.  And, in fact, 

23 they settled with United on the very same allegations.  

24 And, yet, here they are introducing evidence and 

25 findings saying United must be taught a lesson.  

26248



 1 Well, United is not a respondent in this 

 2 action.  United is not represented in this action. 

 3 And all of those findings that charge United with some 

 4 misconduct need to be excised.

 5 MR. STRUMWASSER:  If Warren Buffett had owned 

 6 PacifiCare during this period, we would -- we didn't 

 7 say "be taught a lesson" -- but we would be calling 

 8 attention to his economic interests and the effects on 

 9 him of the acts that led to the violations.  We have 

10 not raised any of the issues having to do with 

11 UnitedHealth Insurance Company, which is the entity 

12 with which we settled. 

13  I don't know -- we have briefed this case.  

14 There is no purpose in taking pinking sheers to our 

15 brief now.  We submit.

16 THE COURT:  Okay.  So my understanding in terms of 

17 a motion to strike is -- it's in the Evidence Code -- 

18 it refers to evidence, not to argument.  So I don't 

19 think it's appropriate to ask to strike somebody's 

20 argument.  And you can certainly argue that those 

21 things should not be considered.  

22 So I'm not going to strike it, but I'm going 

23 to reiterate that I am not considering the fact that 

24 payment was made inaccurate, inaccurate numbers, 

25 inaccurate -- and I reiterate that because, not only 
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 1 don't I think that it's part of this case because I had 

 2 to make the decision that this case had to be over, but 

 3 my experience with the defense by PacifiCare is that 

 4 they do have -- and from time to time even recognized 

 5 by the Department -- defenses to certain things that 

 6 have been alleged.  For instance, if they paid 

 7 something within 15 days, it's not a late response 

 8 because payment is a response.  

 9 And there were a certain number of those cases 

10 in which they responded by paying it within the 15 days 

11 and therefore can't be held responsible for not 

12 responding in some way to that claim.

13 And so I didn't want to litigate that and find 

14 out, you know, that there are 100,000 that were paid 

15 incorrectly because the wrong requests were made by the 

16 providers, which is, you know, one of the potential 

17 defenses.  I don't want to get into it.  I'm not going 

18 to get into it in the findings.  I'm not going to make 

19 findings on uncharged misconduct that has not been 

20 litigated.  So I don't know how to say any more than 

21 that.

22 Frankly, if you want to put it in your brief 

23 that way, that's fine with me.  I don't expect you to 

24 have to put on evidence about it.  I'm going to go 

25 through the factors, as we discussed.  I've looked at 
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 1 it so many times I can almost recite them by heart. 

 2  I'm going look through the factors, and I'm 

 3 going make a determination on each one of the 

 4 allegations on the factors.  And I am not going to 

 5 include uncharged misconduct.

 6 So to that extent, I hope that reassures 

 7 PacifiCare and gives you some guidance about how to 

 8 answer this material.  

 9 But I think Mr. Strumwasser, in his most 

10 fundamental argument, is correct that you don't strike 

11 argument.    

12 MR. VELKEI:  Your Honor, practically speaking, it 

13 seems to me that the underlying evidence that supports 

14 these proposed findings themselves should be stricken.

15 THE COURT:  Well, you know, that's one of the 

16 problems with agreeing to have proposed findings.  I've 

17 been thinking about that, whether that was a good idea 

18 or not.  And I've been going through material.  

19 And so I just want to let you know, each side, 

20 that I appreciate the work that's been done, and I have 

21 reviewed them and will be reviewing them.  But I am not 

22 going to copy findings out of either one of the party's 

23 proposed findings.  I'm going to make my own proposed 

24 findings.  But I'm finding that it helps me to both 

25 remember what the issues are and what the concerns are 
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 1 so that some of those things, in all this material, I 

 2 might forget.  So it serves as an outline.  But I'm not 

 3 going to copy findings out of that.  

 4 It's more likely that I will use as the 

 5 template the final allegations and go through them that 

 6 way.  And so, in giving -- now, having given all this 

 7 thought and gone through it enough times, that might be 

 8 someplace where you would be better focusing than 

 9 trying to answer each one of their findings.  You know, 

10 instead of copying over their findings, look at the 

11 document that's going to be sort of my outline -- 

12 because I feel like I have to -- it's my belief, 

13 legally, that I have to address the issues in the 

14 pleading documents.  

15 And we have a final pleading document, and 

16 this is the plan, to make those findings based on that.

17 I'm not saying that I'm not going to look at their 

18 proposed findings and work on them that way, but I'm 

19 not going to copy findings from one side to the other.

20 MR. VELKEI:  Practically speaking though, your 

21 Honor, the concern we have around some of these 

22 allegations that the Court said are not part of the 

23 case is we're going to get the contention, either to 

24 you or from potentially the Commissioner, that these 

25 allegations were unrebutted by us.  And that's our 
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 1 concern. 

 2 It puts us in this quandary of we didn't have 

 3 an opportunity to present evidence on it, but if we 

 4 don't respond to it, then these guys are going say they 

 5 were unrebutted and, therefore, the Commissioner must 

 6 assume them to be correct.  And that's our concern.  So 

 7 we're not trying to strike --

 8 THE COURT:  Well, I'll say right on the record 

 9 that, since I haven't gotten your side of the evidence, 

10 then I don't feel that there is sufficient evidence to 

11 make findings based on the evi- -- what we have.    

12 MR. STRUMWASSER:  And I will say, just for the 

13 record and for the benefit of the company, it is our 

14 intention to have an integrated briefing from the 

15 Department that will, in fact, call attention to 

16 factors that are in the evidence and draw inferences 

17 from them.  

18 And your Honor -- we've said from the 

19 beginning your Honor is at liberty to find none of that 

20 useful and persuasive.  I don't think it is correct 

21 that they didn't have a chance to rebut any of this.  

22 If we had not sought to amend the pleadings, this 

23 wouldn't even be an issue.  They're just trying to 

24 parlay their motion to strike pleadings after the fact 

25 into a way that sort of de facto gets some evidence 
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 1 suppressed after the fact.

 2 MR. VELKEI:  No, no, no, no, no.  Counsel --

 3 THE COURT:  Okay.  I just -- I don't want to go 

 4 into it.  I thought I made myself clear.  There could 

 5 have been allegations from the beginning that there 

 6 were incorrect payments.  It's a corollary to untimely 

 7 payments and not paying the interest.  

 8 But there clearly have been answers to those 

 9 issues and the untimely payment and the incorrect 

10 payment of interest that have played into the final 

11 decision on the numbers and how they were dealt with.  

12 We haven't done that with incorrect payments.  And 

13 that's the best I can say.

14 MR. STRUMWASSER:  If this ruling is limited to 

15 incorrect payment, I'd like to go back to that point.  

16 But -- that's one thing.  

17 But, for example, we have assumed all along 

18 that your Honor would, as we said very early, back in 

19 the Paleocene, said that the uncharged acknowledgment 

20 violations could be considered in determining the 

21 penalty for the charged violations.  

22 I assume that's still correct, the case.

23 THE COURT:  You mean in terms of numbers?  

24 MR. STRUMWASSER:  The numbers are the numbers.  

25 The numbers are the numbers actually pled that your 
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 1 Honor has said you will address.  

 2 But what you also said was that thing about, 

 3 "Well, if it would ordinarily have been 2,000, but 

 4 there were a bunch of violations outside" --

 5 THE COURT:  I will consider -- I will make a 

 6 ruling on that and a finding.  

 7 MR. VELKEI:  But the distinction there, your 

 8 Honor, is I think the Court said that you might 

 9 consider it.  But it was -- as determined by the 

10 Department of Care [sic], the Department does an 

11 accounting exercise; it's numbers, how many numbers.  

12 There was no issue about looking at the underlying 

13 fact.  So that is a very different situation from the 

14 alleged incorrect payments where you have to look at 

15 what actually happened and assess whether they were 

16 actually --

17 THE COURT:  I'm limiting what I just said to 

18 incorrect payments.  I'm not -- it makes no sense to me 

19 to reopen the case to determine how many really there 

20 are, if any, incorrect payments.  

21 And I can't take the allegations without 

22 giving them an opportunity deal with it because I've 

23 learned from this case that it doesn't always come out 

24 exactly the way you think it's going to.  

25 MR. STRUMWASSER:  That's actually a helpful 
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 1 observation.  But if the issue is how many incorrect 

 2 payments there were, we understand.  We're not asking 

 3 for a finding on 78,000 and some loose change.  That, 

 4 we understand.

 5 THE COURT:  Okay.

 6 MR. STRUMWASSER:  We do, however, have evidence of 

 7 78,000 additional payments.  And whether there is an 

 8 explanation that some of them were for reasons that 

 9 don't involve violation, others were, we don't know.  

10 All we do know is that there were 78,000 additional 

11 payments and that, in the ordinary course, additional 

12 payments is an indication that the initial payment was 

13 incorrect.

14 MR. VELKEI:  Not correct at all.  

15 THE COURT:  We don't know that.  

16 MR. VELKEI:  That's not true at all.  

17 THE COURT:  You allege that; they deny it.

18 MR. STRUMWASSER:  But we went further than that.  

19 We put in the 78,000.  

20 THE COURT:  Okay.  

21 MR. STRUMWASSER:  And they cross-examined the 

22 witness that sponsored it.  

23 MR. VELKEI:  No, they didn't.  They didn't put in 

24 evidence of 78,000.  There were some issues about 

25 reworks.  We raised a number of circumstances, none of 
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 1 which were violations of the law, that could explain 

 2 that.  No one ever dug into that data.  And that was 

 3 our point.

 4 MR. STRUMWASSER:  I don't think that's correct.

 5 MR. VELKEI:  That is correct.

 6 THE COURT:  All right.  You guys can argue it.  

 7 MR. STRUMWASSER:  Okay.  We have your Honor's 

 8 guidance.

 9 MR. VELKEI:  Your Honor, just to clarify on a 

10 couple more issues.  In addition to the inaccurate 

11 payments, there was also the pre-ex.  This was also on 

12 the fourth supplemental.  So they put in allegations 

13 about 2004, 2005, about MedPlans and its application of 

14 pre-ex in 2008.  The Court had said all of those came 

15 out as well.  They put those in in addition to the 

16 alleged inaccurate payments.

17 MS. DEUTSCH:  Your Honor, if I could --

18 THE COURT:  That they made mistakes on telling 

19 people what their preexisting elimination numbers are 

20 is in the record.

21 MR. VELKEI:  Different situation, your Honor.  So 

22 there were the 6 versus 12.

23 THE COURT:  Right.

24 MR. VELKEI:  Right?  Those have always been in the 

25 record.  
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 1 THE COURT:  Right.  

 2 MR. VELKEI:  There were some other allegations 

 3 made in the fourth supplemental accusation claiming 

 4 that, in 2008 going forward, MedPlans' exercise of the 

 5 preexisting exclusion, not dealing with 6 versus 12, 

 6 they thought was inaccurate.  The Court said those were 

 7 coming out because those were new and we did not have 

 8 an opportunity.  

 9 In addition, there was also the bucket of 

10 claims from 2004 and -- 2004-05; the Court made the 

11 same ruling.  All that stuff is in there.

12 MS. DEUTSCH:  So on the 2004 and 2005 ones, your 

13 Honor, we see that as very similar to the 

14 acknowledgment issue.  It was the same act of practice.  

15 It was a question of things that preceded or came after 

16 the charged violations but no different factual 

17 circumstances or causation.  

18 On the ones in 2000- --

19 THE COURT:  '8?  

20 MS. DEUTSCH:  The ones that came after, I mean, 

21 there are issues in evidence about the market conduct 

22 exam, the findings about the improper practices with 

23 respect to not keeping track of the hire date, not 

24 tracking what the supposed preexisting condition was -- 

25 even Ms. Stead had acknowledged that you want to see 
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 1 what happens after you have findings in a market 

 2 conduct exam, do you go and fix those things. 

 3  We think that, whether or not you look at a 

 4 specific number of allegedly wrongly adjudicated 

 5 claims, we understand you're not going to make that 

 6 finding.  We do think it's relevant to, "Did you fix 

 7 problems that were identified?"  

 8 The other issue is, you know, MedPlans is 

 9 relevant to a lot of other conduct.  Right?  It goes to 

10 whether there was a good faith effort to make accurate 

11 claim payments in general.  It goes to -- we've talked 

12 about it in the failure to pay interest section.  So 

13 this idea that MedPlans only relates to pre-ex, I don't 

14 know where that's coming from.  

15 MR. VELKEI:  Your Honor --

16 MR. KENT:  Your Honor --

17 THE COURT:  One at a time, gentlemen.  One at a 

18 time.  

19 MR. VELKEI:  If I might just follow up on those 

20 points, these issues were decided by the Court.  They 

21 were argued by the Department back in March of 2012 of 

22 this year.  The 2004 and 2005, the issue is whether the 

23 company somehow unreasonably delayed.  

24 That issue has never been in the case.  We 

25 submitted evidence that we would need to address and 
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 1 present evidence on what were the reasons why they were 

 2 paid when they were paid, later processed.  The Court 

 3 concluded that, rather than have that process 

 4 undertaken, they just would not be part of the action.  

 5 In the same way, on the 2008, the only 

 6 allegations related to MedPlans, your Honor, was that 

 7 in 2008 the company retained MedPlans to adjudicate 

 8 claims and that they screwed up certain adjudications 

 9 around the pre-ex.  

10 Again, we submitted evidence on what we would 

11 need to do to rebut those contentions that wasn't in 

12 the records.  It's in our offers of proof.  And the 

13 Court concluded that, rather than have us continue the 

14 trial to present evidence on those issues, that those 

15 were also out.  It's in the transcript.  So now the 

16 Department is simply just trying to reargue points that 

17 they did back in March, prior to the Court's ruling.  

18 THE COURT:  Mr. Kent?  

19 MR. KENT:  Yes.  I was going say, this is an 

20 issue -- a larger issue that's come up several times in 

21 the course of this hearing is that the Department 

22 continues to invite prejudicial error in the 

23 determination that's going to be made in this 

24 proceeding.

25 The Court quite clearly and, we believe, 
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 1 correctly said that you'd have to reopen this hearing 

 2 to get to certain allegations because the evidence that 

 3 we would need to put on to explain what happened or 

 4 what didn't happen was not in the record.  And for very 

 5 good reasons, the Court drew a line and we moved on.

 6 This, what you've just heard about MedPlans 

 7 and all that, is a direct line to what you've already 

 8 decided.  The notion that they're going to argue that 

 9 they're not alleged violations -- they originally 

10 wanted to say they are alleged violations that we would 

11 have to pay some penalty as a result.  

12 Now they're saying in this brief and these 

13 findings that these same allegations, while not 

14 separately charged, will translate to an aggravation of 

15 other penalties.  It's still dollars that they want to 

16 assess against PacifiCare.  

17 If they're allowed to do that, we're going to 

18 have a decision down the road where the argument, from 

19 our standpoint, is going to be a simple one, that 

20 evidence that was expressly held, allegations that were 

21 expressly held to be outside the case because we didn't 

22 have a chance to defend are back in and a part of the 

23 penalty. 

24  There's no way that a decision will be sound 

25 in that instance.  I don't think that the Court wants 
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 1 that.  We certainly don't want that.  We want to make 

 2 that very clear on the record.  

 3 THE COURT:  I take that seriously.  And I plan to 

 4 write a decision that I hope will be legally sound.  

 5 And I won't do anything outside of that.  And you can 

 6 certainly put that in your brief and remind me what 

 7 those things are.  And then they'll have an opportunity 

 8 to respond to it.  

 9 MR. VELKEI:  Your Honor, just to clarify on that 

10 issue, the same way of the incorrect payments, could we 

11 just have a similar clarification with regard to those 

12 allegations of pre-ex because, again, it presents a 

13 quandary for us in terms of we didn't submit evidence 

14 on these issues; how are we supposed to respond?  If 

15 the response is the Court struck these, and the Court 

16 confirms our understanding --

17 THE COURT:  My understanding is there were 

18 allegations that the preexisting condition was 

19 misinterpreted by PacifiCare.

20 MR. VELKEI:  Right.

21 THE COURT:  Obviously I have to make a decision as 

22 to whether that was willful or unwillful and how many 

23 times that occurred and where it goes from there.

24 MR. VELKEI:  But these are different issues that 

25 they're bringing up.
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 1 THE COURT:  I'm not dealing with issues outside of 

 2 that issue unless it's in the original pleadings that 

 3 we have been dealing with.

 4 MR. VELKEI:  Thank you, your Honor.

 5 MR. STRUMWASSER:  What we've had here is we've had 

 6 a nice exposition of the attempt to create a common law 

 7 of this case in which the parties tell your Honor what 

 8 you said. 

 9 Can we just be clear here that we have -- I 

10 mean, we are clear.  Your Honor's not going to make any 

11 findings with regard to the 78,000.  I understand your 

12 Honor's not going to make any findings with regard to a 

13 subset of them. 

14  We may very well put in our brief, for 

15 posterity, things about that, not the number but the 

16 existence of a body of those.  Whatever it is we do, 

17 that's fine.  They're well advised to respond -- 

18 whether they want to respond on that 78,000, your Honor 

19 seems to have given them a pass on that.  Let's not 

20 have a whole -- let's not create a new common law in 

21 which subsequent tribunals are told, "We were promised 

22 that we didn't have to respond to this."

23 MR. VELKEI:  What's the common law --

24 THE COURT:  I don't want to get into that.  

25 What I do want to say is I can see getting 
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 1 through all the briefs, and then we've set some time to 

 2 come in and argue.  I can actually foresee some need to 

 3 continue to be in touch with the parties some time 

 4 after that as I'm writing the decision, before it's 

 5 actually submitted, to be able to pose -- even if it's 

 6 necessarily written questions to clarify what your 

 7 positions are on a particular issue.  

 8 My clerks have had a really good time going 

 9 through the nice, you know, thumb drives that are here.  

10 And it's all there.  But I'm not as good at it.

11 So if that's acceptable, I think we can 

12 probably work something out.

13 MR. KENT:  That's fine with us.  And in fact, 

14 prior to the closing, we'd be amenable to receiving 

15 questions in writing or --

16 THE COURT:  What I'm guessing is, just the way I 

17 operate, I'll have all the material in, and I'll -- you 

18 know, I have to do it on the first page.  But beyond 

19 the first page, I'll start making findings.  And then 

20 I'll get to something, and I'll say, "Oh, yeah, this 

21 and this," and five different things.  And I might want 

22 to have a question. 

23  One of the concerns that I talked to Judge 

24 Tompkin about it is, if I submit the matter at the 

25 close of that, then I've got 30 days.  And then I 
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 1 really would like to be within the 30 days.  So if as 

 2 I'm writing it I have questions, I'd rather submit it 

 3 when I feel like I have all the material I need to 

 4 write it.  Then it will be out on time.

 5 Does that sound fair to the parties?  

 6 MR. VELKEI:  Yes.

 7 MR. STRUMWASSER:  We contemplated that was 

 8 something you'd be likely to do.  We -- none of us who 

 9 will have taken three months each to write the briefs 

10 really think that your Honor can be expected to deal 

11 with this in 30 days.

12 THE COURT:  Well, I was talking to Judge Tompkin 

13 about possibly giving me three days a week to write, 

14 and then two days a week something else, otherwise I 

15 might go a little crazy.  

16 MR. STRUMWASSER:  Are you hearing a calendar these 

17 days?  

18 THE COURT:  Yes.

19 MR. STRUMWASSER:  Full?  

20 THE COURT:  Yes.  So it's been interesting.  

21 (Discussion off the record)

22 THE COURT:  Is there anything else I can take care 

23 of today that we didn't?  Because I know we're really 

24 not finished with the confidential material.  I haven't 

25 pushed anybody on it because I really don't want 
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 1 anybody wrangling through there.  And it's a great 

 2 excuse to tell them they can't do that because we 

 3 haven't finished the confidentiality issues. 

 4  But I know that you were working on which 

 5 evidence documents are in dispute.  

 6 MR. VELKEI:  Before we go there, your Honor, could 

 7 we just address the United piece of our motion?  

 8 THE COURT:  Let's take a quick break then.  

 9 (Recess taken)

10 THE COURT:  We'll go back on the record. 

11  Mr. Velkei, did you have something?  

12 MR. VELKEI:  Yes.  Thank you, your Honor.  I just 

13 wanted to address the piece of United.

14 THE COURT:  Okay.

15 MR. VELKEI:  We quoted the Court, I think the 

16 hearing with regard to Dr. Zaretsky:  "In general, I 

17 don't think United is in this case.  I don't think 

18 United is a target.  I don't think you, CDI, mean 

19 United to be the target.  I think you settled the 

20 target," which is in fact what occurred.

21 Yet in the brief and proposed findings, your 

22 Honor, there are proposed findings with regard to 

23 United's prior compliance history.  There are extremely 

24 strong statements about United literally ran PLHIC into 

25 the ground -- its decimation at the hands of United.  
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 1 And essentially what the Department seems to 

 2 be contending is United's conduct is the subject of 

 3 aggravating the penalty in this case -- or alleged 

 4 conduct, I should say.  And that simply goes against 

 5 how we've handled this case from the very beginning and 

 6 the Court's prior rulings.  

 7 THE COURT:  Mr. Strumwasser?  

 8 MR. STRUMWASSER:  The policies of the owners and 

 9 managers of the licensee, the actions taken by the 

10 owners and management of the licensee with respect to 

11 the actions taken of the licensee are in this case; 

12 they always have been.

13 MR. VELKEI:  But the issue is the conduct of the 

14 licensee and does the conduct of the licensee 

15 demonstrate that penalties are appropriate.  

16 Instead, what they're doing is putting United 

17 on trial when United hadn't been represented in this 

18 case and referring to alleged conduct by United which 

19 would justify the penalty.  They keep coming back to 

20 the statement about don't let United take the money and 

21 run.  

22 I mean, this is the underlying justification 

23 for this enormous and unsupported penalty, your Honor.  

24 It's this blatant mischaracterization of United's 

25 conduct in this case when it's never been at issue.  
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 1 The Department had the opportunity.  We had witnesses 

 2 testify that the Department considered an action 

 3 against both PacifiCare and United, and Commissioner 

 4 Poizner and the staff made a decision to settle with 

 5 United.  Those allegations have been resolved.  The 

 6 only issue on the table is with regard to the conduct 

 7 of PLHIC. 

 8 And they have really abused this process by -- 

 9 you know, when it served their purposes, saying that 

10 United was not a party, and yet in the final go-round, 

11 in the proposed findings and the brief, I mean, it's 

12 just replete with incendiary comments about the 

13 company.

14 THE COURT:  I assure you that my decision will 

15 have very few incendiary comments.  I do think -- I 

16 mean, this action is not against United, but United 

17 executives testified in this matter and took some 

18 actions in relationship to how PacifiCare was run or 

19 not run.  And I think those things were litigated and 

20 part of this case. 

21  But there's no issue against United 

22 specifically.  And that kind of comment won't be in my 

23 decision.  That's all I can tell you.  And if it is, I 

24 will show it to a colleague, and they'll take it out.

25 I understand -- I understand.  
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 1 MR. VELKEI:  Thank you, your Honor.

 2 THE COURT:  Did you have something else you wanted 

 3 to address?  

 4 MR. STRUMWASSER:  I just -- these are difficult 

 5 hearings for us because when we hear the arguments, 

 6 we -- you know, we foresee how the colloquy will work 

 7 out.  

 8 I would like there to be a clear ruling here 

 9 on exactly what was done with respect to this motion.  

10 As I understand it, the motion to strike was denied, 

11 and your Honor gave PacifiCare guidance that they need 

12 not respond to the 78,000, or whatever the lesser 

13 number is, violations as the Department wishes to use 

14 them.

15 THE COURT:  Correct.

16 MR. STRUMWASSER:  I think everything else -- I 

17 mean, I don't want there to be out there, "Well, if you 

18 hold Page 12346 up to the light just right, you can see 

19 we were actually told we didn't have to do something 

20 else, and now our due process rights were violated 

21 downstream."

22 THE COURT:  You know, I can't -- I am sure this 

23 case is going to go somewhere else.  I am not the end 

24 of it.  There's nothing I can do about that.  I am the 

25 end of it for now.  There's not going to be any more 
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 1 evidence in this case.  What evidence I heard, I heard.  

 2 I am not adding any allegations that weren't there.

 3 To the extent that United did in fact have 

 4 something to do with PacifiCare in making some of the 

 5 decisions, that's relevant to this.  But I'm not making 

 6 findings against United.  And there will be no 

 7 outrageous statements about PacifiCare, the Department, 

 8 United, or anybody else in this matter in my decisions.  

 9 MR. VELKEI:  Your Honor, our concern is not with 

10 the Court.  Our concern is with the Department.  The 

11 disingenuous behavior -- right now, Mr. Strumwasser has 

12 tried to characterize the Court's ruling on the new 

13 allegations as just the 78,000. 

14  The Court's ruling on the new allegations was 

15 the alleged 78,000 incorrect payments, the alleged 

16 incorrect payments with regard to UCSF and UCLA.  He's 

17 intentionally omitted those.  Those were part of the 

18 discussion.  

19 It's just frustrating to hear this bit of 

20 sophistry to try to trick the Court into narrowing what 

21 she actually said and what's in the Court's order, your 

22 Honor.  And it just creates another fight down the 

23 road.  

24 The Court also ruled on those two buckets of 

25 pre-ex, the ones that had nothing to do with 
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 1 6 versus 12 that were done in 2008, and those 

 2 allegations around those in 2004 and 2005 and what was 

 3 the reason for the alleged delay in reprocessing them.  

 4 Those issues have all been said by the Court to be out 

 5 of this case. 

 6  And we infer from the Court's comments today 

 7 that we are not in a position of having to try to rebut 

 8 those in these proposed findings after having been told 

 9 by the Court that we haven't had an opportunity to and 

10 the hearing wasn't continued to allow us to present 

11 evidence on those issues.  

12 THE COURT:  And I'm not reopening the case.  So 

13 what you got is what you got.

14 MR. VELKEI:  Thank you, your Honor.  

15 MR. STRUMWASSER:  The question is what we got.  

16 The question is do we have a motion denied but they 

17 don't have to respond to 78,000?  Or do we have the 

18 motion is denied but they don't have to respond to any 

19 of the points that they have -- cited here?  

20 THE COURT:  The motion to strike is denied.  They 

21 have to respond to what they think they need to respond 

22 to.  There are no new things outside of what was in the 

23 case in the beginning. 

24  Mr. McDonald made a very nice list of the 

25 things that they would have to show to rebut the new 
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 1 allegations.  I believe I'd allowed a couple of them 

 2 and the others I didn't.  The ones I didn't allow are 

 3 not at issue in this matter, and they are not going to 

 4 be given the weight of aggravation as uncharged 

 5 misconduct because you can't determine what the extent 

 6 of the misconduct is unless it's litigated. 

 7  So there are times when uncharged misconduct 

 8 can be used as aggravation.  It can sometimes be prior 

 9 misconduct, it can sometimes be subsequent misconduct.  

10 We deal with it fairly regularly.  But if it hasn't 

11 been litigated in this case, it is not going to be 

12 considered for aggravation as uncharged misconduct.  

13 MR. STRUMWASSER:  Your Honor, Mr. McDonald's list 

14 was submitted after the record closed.  We are happy -- 

15 well, let me just do this.  I feel impelled to -- yeah, 

16 that's right.  It was -- I remember briefing those in 

17 March.

18 So all of the parties had rested.  There was 

19 no additional evidence.  There were no witnesses 

20 pending.  Mr. Velkei said it was after the record 

21 closed.  I think he's right about that.  

22 So I feel impelled to say this.  The 

23 Department believes that, as a matter of law, all the 

24 evidence that's in evidence is citable for whatever 

25 purposes the law permits, including the questions of 
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 1 aggravation.  We will continue to brief that way.  

 2 We understand your Honor may very well say, "I 

 3 am not going to give any weight to it."  But there are 

 4 downstream readers.  And we are going to proceed on the 

 5 assumption that your Honor has, that we are writing for 

 6 perpetuity and that this evidence is available.  

 7 MR. VELKEI:  But, your Honor, I mean, we 

 8 understand that there are potential decision makers 

 9 beyond this Court.  But the idea that the Court has 

10 been clear about its rulings with regard to these new 

11 allegations and the charges that we have not had an 

12 opportunity defend, it is not simply the case that one 

13 can skirt due process with the Commissioner but not 

14 with this Court.  

15 And I just don't understand why the Department 

16 continues to try to twist this Court's words in terms 

17 of bringing in things that have never been litigated 

18 before, and -- 

19 THE COURT:  Mr. Velkei, this whole process is a 

20 very unusual situation.  It's not the way it works in 

21 civil court.  It's a proposed decision.  I cannot 

22 control what the decision maker is going do.  That may 

23 be something you need to do subsequently.  

24 I've told you what I'm going do.  I'm going 

25 write a decision that conforms to what I say I'm going 
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 1 to do.  If the decision maker doesn't want to do that 

 2 or doesn't understand it or has some other reason to do 

 3 what they think they have to do, there's just really 

 4 nothing I can do about it.  They could send it back to 

 5 me for a further hearing on matters that they want me 

 6 to hear that they decide I didn't hear about.  

 7 But I'm going to be gone.

 8 So this really needs to be done.  And I can't 

 9 tell you more than what I'm saying I can do.  I 

10 can't -- look, Mr. Velkei, I can say, "Okay.  I'm going 

11 to strike the argument."  It's stricken.  From what?  

12 From the record?  That doesn't help you any more than 

13 telling you what I just told you.  

14 I don't think you strike argument.  Argument's 

15 argument.  They get to make it.  You argue against it.  

16 I am holding this hearing to what we did and nothing 

17 outside of that. 

18  I've been working on the issues of willful and 

19 non-willful and some of the definitions that have been 

20 argued in the briefs.  And I think that's one of the 

21 things that I need to spend some time on, you know, 

22 what the factors are and what constitutes an act and 

23 all the things that you've argued.

24 MR. VELKEI:  Right.  Thank you, your Honor.  

25 THE COURT:  I can't make this case be something 

26274



 1 it's not.  And I am not the Supreme Court of 

 2 California. 

 3  So does that -- I know you want to pin it down 

 4 better than that.  But that's my ruling.  You'll see my 

 5 decision.  If you don't like it, the Department doesn't 

 6 like it, they have several options that they can follow 

 7 from that.  And that's the best --

 8 MR. STRUMWASSER:  As can PacifiCare.

 9 THE COURT:  As can PacifiCare.

10 MR. STRUMWASSER:  I want to make clear, I'm not 

11 trying to pin your Honor down at all.  On the contrary, 

12 I am trying to get all the pinning down to take place 

13 in the proposed decision.  

14 THE COURT:  It's going to get pinned down as best 

15 I can.

16 MR. STRUMWASSER:  Great.  Then one other -- I may 

17 be overly sensitive on this issue, but I'm a little 

18 concerned that none of us misunderstand the reference 

19 to the first amended accusation as the template for 

20 your Honor's decision.  

21 I understand your Honor to have said that it's 

22 the template for your decision, but there's a lot of 

23 stuff that has to be addressed in the PD that is not 

24 going to be in the first amended accusation.  

25 THE COURT:  Okay.
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 1 MR. STRUMWASSER:  The allegations that are going 

 2 to have findings of violations and penalties are all in 

 3 the first amended accusation, right?  

 4 THE COURT:  Right.

 5 MR. STRUMWASSER:  But, for example, there's 

 6 nothing there about what penalties and the 2695.12 

 7 factors --

 8 THE COURT:  No, certainly, of course.  I 

 9 understand what you're saying.  The allegation's X.  So 

10 we find it, we don't find it.  We find it's willful or 

11 not willful.  We apply the factors to them, decide, you 

12 know, it's zero to five, zero to ten.  Where does it -- 

13 based on all the evidence, where does it fall within 

14 there.  This is what the penalty is or isn't.  Whether 

15 it's a single act or multiple acts or willful or not 

16 willful -- and there's some other wording.  What was 

17 it?  Now I can't think of it, sorry.

18 MR. KENT:  Knowing.  Whether it's a general 

19 business practice.

20 THE COURT:  Yes.  General business practice.  But 

21 there's another one whether it's -- so, yes, you're 

22 correct.  

23 MR. STRUMWASSER:  So then the first amended 

24 accusation becomes sort of the template or the outline 

25 for the structure of your decision?  
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 1 THE COURT:  That's what I'm thinking.  

 2 MR. STRUMWASSER:  Thank you.

 3 THE COURT:  I have been going through your opening 

 4 brief and numbering the buckets, as Mr. Velkei calls 

 5 them, so I can try and figure out which buckets are 

 6 which.  And then from there, I've been going through 

 7 that.  But I'm going to follow the outline of the 

 8 amended accusation.  Does that make sense?  

 9 MR. VELKEI:  Understood.  

10 THE COURT:  So just in terms of reviewing it, I 

11 started with -- maybe I started with incorrect denial 

12 of claims based on illegal preexisting condition 

13 exclusion.    

14 MR. VELKEI:  Okay.  

15 THE COURT:  I guess the rest, the beginning's -- 

16 the stuff before that is kind of introductory.  

17 MR. STRUMWASSER:  It's our general issues that --

18 THE COURT:  I will make findings about those 

19 general issues.  That was the first bucket.  

20 No, that's not the first bucket?  

21 MS. DEUTSCH:  No.  The COCCs.

22 THE COURT:  Oh, there.  You're right.

23 MR. STRUMWASSER:  Page 105-ish?  

24 THE COURT:  Yes, you're correct.  So the first 

25 issue is the incorrect denial of claims due to failure 
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 1 to maintain the certificates of creditable coverage.  

 2 So working on that, then, 2 -- I think I've gotten 

 3 to 7.  

 4 MR. VELKEI:  That's pretty good.

 5 MR. STRUMWASSER:  So you're on failure to 

 6 correctly pay claims?  

 7 THE COURT:  I think that's where we got to.

 8 MR. VELKEI:  Good timing.

 9 THE COURT:  Okay.  Anything else can I do?  We 

10 really do need to make some kind of final decision 

11 about confidential documents and stuff.

12 MR. STRUMWASSER:  I don't have the right person 

13 here.

14 THE COURT:  I'm not in any big hurry, but we need 

15 to keep that on our list.    

16 MR. VELKEI:  I think we've narrowed down the list.  

17 THE COURT:  I saw.  

18 MR. WOO:  We were thinking we might be able to 

19 narrow it further.  We've been working on the briefing 

20 and haven't had a chance to talk.

21 THE COURT:  Thank you.  It would be worth while 

22 sending me an e-mail on the status so when somebody 

23 else asks for the documents I can e-mail back saying 

24 we're still working on it; Mr. Woo and Mr. Gee sent me 

25 an update on such and such a date, and we're still 

26278



 1 working on it.

 2 MR. STRUMWASSER:  He'll be back next week.  

 3 THE COURT:  Okay.  

 4 (Discussion off the record)  

 5 THE COURT:  Go back on the record.  

 6 So we've concluded what we need to do today.  

 7 We do have some outstanding matters concerning the 

 8 confidentiality issues and some lists.  And otherwise, 

 9 when is your material due?  

10 MR. VELKEI:  August 30th, your Honor.

11 THE COURT:  August 30th.  Then we'll be back here 

12 November 14th.  Hopefully we won't need the 15th.  And 

13 I will e-mail you and let you know if there's anything 

14 else you need to put together.

15 MR. STRUMWASSER:  We understand that there will be 

16 no submission on the 14th or 15th.

17 THE COURT:  No.

18 MR. STRUMWASSER:  Thank you, your Honor.

19 MR. VELKEI:  Thank your Honor.  

20 (Whereupon, the proceedings concluded

21  at 11:43 a.m.)

22

23

24

25
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 4 Reporter of the State of California, duly authorized to 

 5 administer oaths pursuant to Section 8211 of the 

 6 California Code of Civil Procedure, do hereby certify 

 7 that the foregoing proceedings were reported by me, a 

 8 disinterested person, and thereafter transcribed under 

 9 my direction into typewriting and is a true and correct 

10 transcription of said proceedings.  

11 I further certify that I am not of counsel or 

12 attorney for either or any of the parties in the 

13 foregoing proceeding and caption named, nor in any way 

14 interested in the outcome of the cause named in said 

15 caption.  

16 Dated the 13th day of August, 2012.  

17

18

19                                 DEBORAH FUQUA

20                                 CSR NO. 12948

21

22

23

24

25

26280


	Search
	Previous View (Current Document)
	Previous Document
	PACIFICARE’S BRIEF ON THE MERITS
	TABLE OF CONTENTS [Summary only]
	EXECUTIVE SUMMARY: WHY CDI'S ACTION MUST FAIL
	A. Regardless of Whether CDI Could Prove The Violations, The Minimal Harm Here Precludes Any Substantial Penalty. (See PacifiCare's Brief, Section IV.B.2.)
	B. Further, Any Penalty Cannot Be Disproportionate To The Historic Penalties For Similar Conduct. (See PacifiCare's Brief, Section IV.D.)
	C. PacifiCare's Remediation Further Mitigates The Amount Of Any Penalty. (See PacifiCare's Brief, Section I.D.3.)
	D. PacifiCare's Cooperation During The MCE Also Mitigates Any Penalty. (See PacifiCare's Brief, Section I.D.4.)
	E. CDI Has Stretched The Text Of Section 790.03 Beyond Its Plain Meaning. (PacifiCare's Brief, Section VI.)
	F. There Is No Basis For The Alleged Violations Of Section 790.03(h)
	1. EOBs. (See PacifiCare's Brief, Section VII.A.)
	2. EOPs. (See PacifiCare's Brief, Section VII.B.)
	3. Acknowledgement Letters. (See PacifiCare's Brief, Section VII.C.)
	4. The Failure To Pay Uncontested Claims Within 30 Working Days. (See PacifiCare's Brief, Section VII.D.)
	5. The Failure To Pay Statutory Interest On Late-Paid Claims. (See PacifiCare's Brief, Section VII.E.)
	6. The Denial Of Claims Based On A 12-Month Exclusionary Period For Pre-Existing Conditions. (See PacifiCare's Brief, Section VII.F.)
	7. Denial Of Claims Due To Failure To Maintain COCCs. (See PacifiCare's Brief, Section VII.G.)
	8. Failure To Correctly Pay Claims. (See PacifiCare's Brief, Section VII.H.)
	9. Summary Of Nine Largest Categories Of Violations.

	G. The Integration Process Following The Merger Is Not Responsible For The Charged Violations. (See PacifiCare's Brief, Section I.A.4.)
	H. Conclusion

	TABLE OF CONTENTS [Closing Brief]
	TABLE OF AUTHORITIES
	I. FACTUAL AND PROCEDURAL BACKGROUND
	A. CDI's Version Of The Origins Of Its Enforcement Action Distorts The Evidence
	1. PacifiCare's Acquisition And The Merger Approval Process/Undertakings
	2. The Critical Importance Of Cost Saving Measures
	3. CDI's Misleading Allegations Regarding Diminished Staff, Outsourcing, And Mismanagement Of Internal Systems And Processes
	4. The Integration Issues Were Not The Cause Of CDI's Claimed Violations
	5. The Benefits Achieved By The Integration
	6. A More Balanced Perspective On The Acquisition/Integration
	7. CDI's Jurisdiction Is Limited To A Small Part Of PacifiCare's Business

	B. The Market Conduct Examination
	1. CDI's Investigation of PacifiCare
	2. The 2007 MCE
	3. The MCE Reports

	C. CDI's Enforcement Action Has Been Prosecuted In An Arbitrary Manner
	1. Written Standards Are Necessary To Ensure Fairness And Objectivity, And CDI Failed To Have Written Standards
	2. Where CDI Did Have Written Standards, It Failed To Comply With Those Standards
	3. The Net Effect: CDI's Lack Of Standards, And Refusal To Adhere To The Ones It Has, Resulted In Inconsistent And Arbitrary Treatment Of PacifiCare
	4. CDI's Failure To Have, Or Adhere To, Standards Or Established Practices Created An Environment Where Subjectivity, Outside Influence And Pre-Judgment Affected The Process

	D. CDI's Enforcement Action Ignores PacifiCare's Remediation And Cooperation And The Lack Of Harm
	1. Absence Of Prior Enforcement History
	2. Absence Of Significant Harm
	3. Remediation
	4. Cooperation
	5. Good Faith


	II. THE BURDEN OF PROOF
	III. CDI'S INTERPRETATIONS OF THE RELEVANT STATUTES AND REGULATIONS AND ITS OPINIONS REGARDING THE AMOUNT OF PENALTIES ARE NOT ENTITLED TO ANY DEFERENCE
	IV. DUE PROCESS CONSTRAINS THE amount OF ANY PENALTY AGAINST PACIFICARE
	A. The Law On Due Process Restricts The Amount Of Penalties
	B. Due Process Requires Penalties Be Proportionate To The Amount Of Harm Caused By The Conduct
	1. Where The Defendant Has Made Substantial Restitution, A Penalty's Constitutional Limit Is The Amount Of Restitution Or Some Small Multiple Thereof
	2. PacifiCare's Conduct Caused Little Harm

	C. The Reasonableness Of A Penalty Is Also Influenced By The Reprehensibility Of The Conduct
	D. Any Penalties Must Also Be Proportional To CDI's Prior Penalties
	1. The Requirement That A Penalty Be Consistent With Prior Penalties Assures Uniform Treatment And Is An Element Of Due Process
	2. CDI's Prior Penalties Set A Maximum Of $655,000

	E. The ALJ May Not Defer To CDI's Positions Regarding The Size Of Penalties Because Of The Arbitrary Nature Of Its Expert's Methodology.
	F. Conclusion

	V. THE ARBITRARY APPROACH TAKEN BY CDI IN THIS ENFORCEMENT ACTION DENIES PACIFICARE EQUAL PROTECTION AND VIOLATES ITS RIGHT TO DUE PROCESS
	A. CDI Has Denied PacifiCare Equal Protection Under The Law
	2. Intentional
	3. No Rational Basis

	B. CDI's Arbitrary Enforcement Violated Due Process

	VI. THE RELEVANT STATUTORY AND REGULATORY FRAMEWORK
	A. CDI Can Assess Penalties Only For Violations Of Section 790.03
	1. Section 790.035 Authorizes Penalties Only For Violations Of Section 790.03
	2. Section 790.03(h) Specifies The Specific Practices Subject To Penalties In This Case
	3. CDI Erroneously Incorporates Other Laws Into Section 790.03

	B. Section 790.03(h) Prohibits Unfair Claims Settlement Practices That Are Knowingly Committed Or Performed With Such Frequency To Constitute A General Business Practice
	1. A Violation Of Section 790.03(h) Must Be Based On A "Practice," Not A Single "Act."
	2. "Knowingly Committed."
	3. "General Business Practice."

	C. The Specific Prohibited Practices Under Section 790.03(h)
	1. Section 790.03(h)(1)
	2. Section 790.03(h)(2)
	3. Section 790.03(h)(3)
	4. Section 790.03(h)(4)
	5. Section 790.03(h)(5)
	6. Section 790.035 Sets Statutory Restrictions On The Amount Of Any Penalty
	7. The California Code Of Regulations Also Guide The Determination Of The Size Of Any Penalty


	VII. CDI HAS FAILED TO ESTABLISH THAT PACIFICARE'S CONDUCT VIOLATED SECTION 790.03
	A. The Failure To Provide Notice Of IMR Rights In EOBs. (CDI Brief, pp. 153-169.)
	1. The Basis For CDI's Claim
	2. The Facts
	3. The Failure To Provide IMR Notice In An EOB Does Not Violate Section 10169(i)
	4. The Failure To Provide Notice Does Not Violate Regulation 2695.4(a)
	5. Even If PacifiCare Violated Section 10169, Subdivision (i) Or The Regulation, It Could Not Constitute A Violation Of Insurance Code Section 790.03(h)(1) Or (h)(3)
	6. The Due Process Clause Bars Any Violation Because There Was No Notice That The Omission Of An IMR Notice Constituted An Unfair Claims Settlement Practice
	7. CDI Is Also Barred From Alleging Conduct Outside Of The 2007 MCE Period
	8. Any Penalty Must Be At The Low End Of The Permissible Spectrum

	B. The Omission Of Notice Of The Right To CDI Review In EOP Claims. (CDI Brief, pp. 135-152.)
	1. The Basis For CDI's Claim
	2. The Facts
	3. CDI Has Inflated The Number Of Claims Because Sections 10123.13, Subdivision (a) And 10123.147, Subdivision (a) Require Notice Only When A Claim Is Contested Or Denied
	4. In Any Event, An Omitted Statutory Notice In EOPs Does Not Constitute An Unfair Claims Settlement Practice Under Section 790.03(h)
	5. Any Penalties Would Violate Due Process Because PacifiCare Did Not Have Fair Notice That The Omission Of A Statutory Notice, While Awaiting CDI's Approval, Would Subject It To Penalties
	6. CDI Is Also Barred From Alleging Conduct Outside Of The 2007 MCE Period
	7. Even If CDI Could Prove An Unfair Claims Settlement Practice, The Application Of Due Process, Statutory, And Regulatory Principles Requires That Any Penalty Be Minimal.

	C. The Failure To Timely Acknowledge Claims. (CDI Brief, pp. 217-240.)
	1. The Basis For CDI's Claim
	2. The Facts
	3. Section 10133.66 Authorizes Multiple Methods Of Acknowledgement
	4. Even If Section 10133.66 Requires Acknowledgement Letters, The Failure To Send An Acknowledgement Letter Cannot Constitute An Unfair Claims Settlement Practice
	5. In Any Event, Any Penalty Would Violate Due Process Because PacifiCare Lacked Fair Notice That Its Failure Would Subject It To Penalties
	6. Failing Dismissal Of This Claim, Any Penalty Would Have To Be Nominal

	D. The Alleged Failure To Timely Pay Uncontested Claims. (CDI Brief, pp. 169-189.)
	1. The Basis For CDI's Claim
	2. The Facts
	3. CDI Is Estopped From Claiming That PacifiCare's Compliance With The Undertakings Was An Unfair Claims Settlement Practice
	4. The Failure To Pay Within 30 Working Days Under Sections 10123.13(a) And 10123.147(a) Is Not Itself An Unfair Claims Settlement Practice
	5. Even If The Failure To Pay Within 30 Working Days Violates Section 790.03(h), CDI Cannot Establish That The Failure Was A Knowingly Committed Practice Or A General Business Practice
	6. Any Penalty Would Also Violate Due Process Because PacifiCare Lacked Fair Notice That It Would Be Subject To Penalties, Rather Than Only Interest For Making Some Late Payments
	7. Even If An Unfair Claims Settlement Practice Could Be Established, Any Penalty Would Have To Be Minimal

	E. The Alleged Failure To Pay Statutory Interest On Late-Paid Claims. (CDI Br., pp. 189-200.)
	1. The Basis For CDI's Claim
	2. The Facts
	3. The Failure To Pay Statutory Interest Is Not An Unfair Claims Settlement Practice
	4. In Any Event, The Due Process Clause Precludes Any Penalties For Failure To Pay Statutory Interest
	5. The Application Of Due Process, Statutory, And Regulatory Principles Requires That The Amount Of Any Penalty Be Minimal

	F. The Denial Of Claims Based On The Exclusionary Period For Pre-Existing Conditions. (CDI Brief, pp. 122-135.)
	1. The Basis For CDI's Claim
	2. The Facts
	3. CDI Cannot Transform This Mutual Mistake Into An Unfair Claims Settlement Practice
	4. Even If The Pre-Ex Denials Constitute A Prohibited Practice Under Section 790.03(h), They Were Not Knowingly Committed Or A General Business Practice. (CDI Br. 130-131.)
	5. Any Penalty Would Violate Due Process
	6. Application Of Due Process, Statutory, And Regulatory Principles Requires That Any Penalty Be Minimal

	G. The Denial of Claims Due To Failure To Maintain COCCs. (CDI Br. pp. 105-122.)
	1. The Basis For CDI's Claim
	2. The Facts
	3. The Erroneous Denial Of Claims Was Not An Unfair Claims Settlement Practice
	4. Even If There Were A Violation, Application Of Due Process, Statutory, And Regulatory Principles Severely Limits Any Penalty

	H. The Failure To Correctly Pay Claims. (CDI Br., pp. 200-216.)
	1. The Basis For CDI's Claim
	2. The Facts
	3. Regulation 2695.7(g) Is Irrelevant And Does Not Give Rise To An Unfair Claims Settlement Practice
	4. Allegedly Incorrect Payments, Particularly Where The Alleged Mistake Was Voluntarily Corrected, Do Not Constitute An Unfair Claims Settlement Practice
	5. Application Of Due Process, Statutory, And Regulatory Principles Requires That Any Penalty To Be Minimal

	I. The Untimely Overpayment Demands To Providers. (CDI Br. 255-272.)
	1. The Basis For CDI's Claim
	2. The Facts
	3. No Unfair Claims Settlement Practice Can Be Premised On Section 10133.66, Subdivision (b)
	4. Untimely Overpayment Demands Of Bona Fide Debts Cannot Constitute Unfair Claims Settlement Practices
	5. Application Of Due Process, Statutory, And Regulatory Principles Requires That Any Penalty Be Minimal

	J. 58 Alleged Violations For Closing Or Denying Claims When Requesting Additional Information. (CDI Br. 250-255.)
	1. The Basis For CDI's Claims
	2. The Facts
	3. Closing Or Denying Claims Subject To Receipt Of Further Information Is Not An Unfair Claims Settlement Practice
	4. Application Of Due Process, Statutory, And Regulatory Constraints Requires That Any Penalty Be Minimal

	K. The Failure To Maintain Complete Claims Files. (CDI Br. 272-277.)
	1. The Basis For CDI's Claim
	2. The Facts
	3. The Inadvertent Failure To Maintain Some Documents In A File Does Not Constitute A Violation Of Section 790.03(h)(2) Or (h)(3)
	4. The Application Of Due Process, Statutory, And Regulatory Principles Requires Any Penalty To Be Minimal.

	L. The Alleged Failures To Pursue A Thorough Investigation. (CDI Br. 300-303.)
	1. The Basis For CDI's Claim
	2. CDI's Allegations Lack An Evidentiary Basis
	3. CDI's Evidence Fails To Establish An Unfair Claims Settlement Practice
	4. Any Penalty Must Be Nominal

	M. The Failure To Transact Business In PacifiCare's Name. (CDI Br. 289-293.)
	1. The Basis For CDI's Claims
	2. CDI Offers No Competent Evidence That PacifiCare Failed To Conduct Business In Its Own Name, Requiring Dismissal
	3. The Failure To Conduct Business In PacifiCare's Name is Not A Violation of Section 790.03
	4. Alternatively, No Penalty Can Be Imposed As A Matter Of Due Process
	5. Due Process And Statutory And Regulatory Principles Require Any Penalty To Be Minimal

	N. The Alleged Failures To Train Claims Agents Regarding Fair Claims Settlement Practices. (CDI Br. 282-286.)
	1. The Basis For CDI's Claim
	2. The Facts
	3. CDI Has Failed To Meet Its Burden Of Proof Regarding The Number Of Claims Agents And Regarding The Lack Of Training
	4. The Failure To Train About Regulations Does Not Establish A Violation Of Section 790.03(h)(3)
	5. Any Penalty Would Also Violate Due Process Because PacifiCare Lacked Fair Notice That Failure To Train Claims Agents Would Subject It to Penalties Under Section 790.03(h)
	6. Any Penalty Would Have To Be Minimal

	O. The Failure To Timely Respond to Provider Disputes. (CDI Br. 240-250.)
	1. The Basis For CDI's Claim
	2. The Facts
	3. Section 10123.137 Is Irrelevant And Does Not Give Rise To An Unfair Claims Settlement Practice
	4. The Failure To Respond Within 45 Working Days To A Relatively Small Percentage Of Provider Dispute Claims Cannot Constitute An Unfair Claims Settlement Practice
	5. Application Of Due Process, Statutory, And Regulatory Principles Requires Any Penalty Be Minimal

	P. The Failure To Timely Respond to CDI Inquiries. (CDI Br. pp. 277-282.)
	1. The Basis For CDI's Claim
	2. The Facts
	3. CDI Has Failed To Carry Its Burden Of Proof That PacifiCare Violated Section 790.03(h)(2)
	4. Application Of Due Process, Statutory, And Regulatory Principles Requires A Penalty, If Any, To Be Extremely Minimal

	Q. The Failure To Timely Respond To Claimants. (CDI Br., pp. 293-296.)
	1. The Basis For CDI's Claim
	2. The Facts
	3. Regulation 2695.5(b) Is Irrelevant
	4. CDI Cannot Establish A Violation Of Section 790.03(h)(2)
	5. Application of Due Process, Statutory, And Regulatory Principles Requires A Penalty, If Any, To Be Minimal

	R. The Alleged Failure To Implement A Policy Regarding Recording The Date Of Receipt Of Claims. (CDI Br., pp. 296-99.)
	1. The Basis For CDI's Claim
	2. The Facts
	3. CDI Has Failed To Prove A Single Violation Of Regulation 2695.3.
	4. There Is No Unfair Claims Settlement Practices Under Section 790.03(h)(3)
	5. Any Penalty Would Have To Be Minimal

	S. The Misrepresentation Of Pertinent Facts To Claimants. (CDI Br., pp. 304-309.)
	1. The Nature Of CDI's Claim
	2. The Facts
	3. The Alleged Misrepresentations Were Not Knowing Or A General Business Practice

	T. The Alleged Misrepresentations To CDI. (CDI Br., pp. 286-289.)
	1. The Basis For CDI's Claim
	2. The Facts
	3. The Alleged Misrepresentations Should Not Be A Factor In Assessing Any Penalties Because CDI Admittedly Cannot Prove A Violation Of Section 790.03(e) Or Regulation 2695.5(a)


	VIII. CONCLUSION


	PACIFICARE’S PROPOSED FINDINGS OF FACT
	TABLE OF CONTENTS
	I. THE MERGER
	A. PacifiCare and United Integrate Their Operations
	B. The CTN Termination
	C. Absence of Causation To Alleged Integration Mistakes
	1. Ronald Boeving's Testimony

	D. The Focus on Synergies Was Reasonable
	E. Specific Integration-Related Issues Not Relevant To These Proceedings
	1. Integration Management
	2. Staffing
	3. RIMS Migration
	4. RIMS Maintenance
	5. Lason/DocDNA
	6. Accenture
	7. EPDE - "Electronic Provider Data Extract"
	8. UFE
	9. Customer Service


	II. THE CDI'S INVESTIGATION, EXAMINATION AND ENFORCEMENT ACTION AGAINST PLHIC
	A. CDI's Investigation of PLHIC
	B. The 2007 Market Conduct Exam
	C. Draft 2007 MCE Findings and PLHIC's Response
	D. Enforcement Action/Charging Allegations

	III. CDI'S ENFORCEMENT ACTION HAS BEEN PROSECUTED IN AN ARBITRARY MANNER
	A. No Written Standards
	B. Failure to Follow Standards that CDI Does Employ
	C. Material Changes in Position
	D. Public Statements of CDI Concerning PLHIC
	E. Significant Influence of Providers

	IV. CDI'S ENFORCEMENT ACTION IGNORES PLHIC'S REMEDIATION, COOPERATION AND THE LACK OF HARM
	A. Absence of Prior Enforcement History
	B. Absence of Significant Harm
	C. Remediation
	D. Cooperation
	E. Lack of Notice

	V. CDI CANNOT DRAMATICALLY ALTER ITS THEORY LATE IN THE CASE
	VI. WIN AT ALL COSTS MENTALITY
	A. Exam and Process Designed to Maximize Number of Violations
	B. Misrepresenting Facts to Further Its Goals In this Litigation

	VII. DUE PROCESS CONSTRAINS THE AMOUNT OF ANY PENALTY
	A. CDI's Recommended Penalty
	B. Historical Penalties
	C. Range of Potential Penalty Based Upon Historical Penalties

	VIII. CDI HAS FAILED TO ESTABLISH THAT PLHIC'S CONDUCT VIOLATED SECTION 790.03
	A. Alleged Violations Arising from Individual Provider and Member Complaints (First Amended OSC, ¶¶ 2-98)
	B. Alleged Violations Arising from Failing to Give Notice to Providers of Their Right to Appeal to CDI (First Amended OSC, ¶¶ 126-133)
	C. Alleged Violations Arising from Failing to Give Notice to Insureds of Their Right to Request an Independent Medical Review (First Amended OSC, ¶¶ 134-140)
	D. Alleged Violations Arising from Failing to Acknowledge the Receipt of Claims (First Amended OSC, ¶¶ 105-111)
	E. Alleged Violations Arising from Failing to Timely Pay Claims (First Amended OSC, ¶¶ 99-102)
	F. Alleged Violations Arising from Failing to Pay Interest on Late-Paid Claims (First Amended OSC, ¶¶ 103-104)
	G. Alleged Violations Arising from Incorrectly Denying Claims Based on an Illegal Pre-Existing Condition Exclusionary Period (First Amended OSC, ¶¶ 116-118)
	H. Alleged Violations Arising from Incorrectly Denying Claims Due to Failing to Maintain Certificates of Creditable Coverage (First Amended OSC, ¶¶ 119-122)
	I. Alleged Violations Arising from Failing to Correctly Pay Claims (First Amended OSC, ¶¶ 166-167)
	1. Alleged Violations Arising from Failing to Correctly Pay Claims Submitted by UCSF (First Amended OSC, ¶¶ 155-160)
	2. Alleged Violations Arising from Failing to Correctly Pay Claims Submitted by UCLA (First Amended OSC, ¶¶ 161-163)
	3. Alleged Violations Arising from Failing to Respond to Claims Submitted by UCLA (First Amended OSC, ¶¶ 164-165)

	J. Alleged Violations Arising from Improper and Untimely Overpayment Demands to Providers (First Amended OSC, ¶¶ 141-148)
	1. Alleged Violations Arising from Failing to Maintain Complete Claim Files (relating to overpayment demands) (First Amended OSC, ¶¶ 149-154)

	K. Alleged Violations Arising from Closing Or Denying Claims When Requesting Additional Information (First Amended OSC, ¶¶ 168-172)
	L. Alleged Violations Arising from Failing To Maintain Complete Claim Files (First Amended OSC, ¶ 114)
	M. Alleged Violations Arising from Failing To Conduct A Thorough Investigation
	N. Alleged Violations Arising from Failing to Conduct Business In Company's Own Name
	O. Alleged Violations Arising from Failing to Train Claims Personnel (First Amended OSC, ¶¶ 123-125)
	P. Alleged Violations Arising from Failing to Timely Respond to Provider Disputes (First Amended OSC, ¶ 112)
	Q. Alleged Violations Arising from Failing To Timely Respond To CDI Inquiries (First Amended OSC, ¶ 113)
	R. Alleged Violations Arising from Failing To Timely Respond To Claimants
	S. Alleged Violations Arising from Failing to Record Date that Relevant Documents Are Received, Processed or Transmitted (First Amended OSC, ¶ 115)
	T. Alleged Violations Arising From Purported Misrepresentations To Claimants Of Pertinent Facts
	U. Alleged Violations Arising from PLHIC Misrepresentations To CDI
	V. Specific Member Witnesses
	1. Alleged Violations Relating to Mrs. W. (First Amended OSC, ¶¶ 173-178)
	2. Alleged Violations Related to Mr. R. (First Amended OSC, ¶¶ 179-182)



	PACIFICARE’S PROPOSED CONCLUSIONS OF LAW
	TABLE OF CONTENTS
	I. SUMMARY OF ARGUMENT
	II. FACTUAL AND PROCEDURAL BACKGROUND
	III. THE BURDEN OF PROOF
	IV. CDI'S INTERPRETATIONS OF THE RELEVANT STATUTES AND REGULATIONS
	V. DUE PROCESS CONSTRAINTS ON THE SCOPE OF ANY PENALTY AGAINST PACIFICARE
	A. Lack of Harm
	B. Lack of Reprehensibility
	C. CDI's Prior Penalties
	D. Mr. Cignarale's Penalty Methodology

	VI. CDI'S ARBITRARY AND STANDARDLESS HANDLING OF THE ENFORCEMENT ACTION
	VII. THE RELEVANT STATUTORY AND REGULATORY FRAMEWORK
	A. Section 790.03(h)
	1. "Practice."
	2. "Knowingly Committed."
	3. "General Business Practice."

	B. The Specific Prohibited Practices Under Section 790.03(h)
	1. Section 790.03(h)(1)
	2. Section 790.03(h)(2)
	3. Section 790.03(h)(3)
	4. Section 790.03(h)(4)
	5. Section 790.03(h)(5)

	C. Section 790.035's Restrictions On The Amount Of Any Penalty
	D. Regulation 2695.12's Penalty Factors

	VIII. ALLEGED VIOLATIONS OF SECTION 790.03
	A. The Failure To Provide Notice Of IMR Rights In EOBs
	B. Failure To Give Notice Of The Right To Review In EOP Claims
	C. The Failure To Timely Acknowledge Claims
	D. Alleged Failure To Timely Pay Uncontested Claims
	E. The Alleged Failure To Pay Statutory Interest On Late-Paid Claims
	F. The Denial Of Claims Based On The Exclusionary Period For Pre-Existing Conditions
	G. The Denial Of Claims Due To Failure To Maintain COCCs
	H. The Failure To Correctly Pay Claims
	I. 58 Alleged Violations For Closing Or Denying Claims When Requesting Additional Information
	J. The Untimely Overpayment Demands To Providers
	K. The Failure To Maintain Complete Claims Files
	L. The Alleged Failures To Pursue A Thorough Investigation
	M. The Failure To Transact Business In PacifiCare's Name
	N. The Alleged Failures To Train Claims Agents Regarding Fair Claims Settlement Practices
	O. The Failure To Timely Respond To Provider Disputes
	P. The Failure To Timely Respond To CDI Inquiries
	Q. The Failure To Timely Respond To Claimants
	R. The Alleged Failure To Implement A Policy Regarding Recording The Date Of Receipt Of Claims
	S. The Alleged Misrepresentations To CDI
	T. The Misrepresentations Of Pertinent Facts To Claimants


	REQUEST FOR OFFICIAL NOTICE IN SUPPORT OF PACIFICARE’S BRIEF ON THE MERITS
	I. LEGISLATIVE HISTORY AND RULEMAKING FILES
	II. FILED ENFORCEMENT ACTION PLEADINGS AND OTHER DOCUMENTS
	III. REPORTS OF CDI MARKET CONDUCT EXAMINATIONS
	IV. REGULATORY FILINGS
	Tabs
	Tab 1
	Tab 2
	Tab 3
	Tab 4
	Tab 5
	Tab 6
	Tab 7
	Tab 8
	Tab 9
	Tab 10
	Tab 11
	Tab 12
	Tab 13
	Tab 14
	Tab 15
	Tab 16
	Tab 17
	Tab 18
	Tab 19
	Tab 20
	Tab 21
	Tab 22
	Tab 23
	Tab 24
	Tab 25
	Tab 26
	Tab 27
	Tab 28
	Tab 29
	Tab 30
	Tab 31
	Tab 32
	Tab 33
	Tab 34
	Tab 35


	AUTHORITIES
	Cases
	Action Marine, Inc. v. Cont'l Carbon, Inc. (11th Cir. 2007) 481 F.3d 1302
	Adams v. Murakami (1991) 54 Cal.3d 105
	Allis-Chalmers Corp. v. City of Oxnard (1981) 126 Cal.App.3d 814
	Argonaut Ins. Co. v. Workmen's Comp. Appeals Bd. (1971) 15 Cal.App.3d 436
	Bains LLC v. ARCO Prods. Co. (9th Cir. 2005) 405 F.3d 764
	Beck Dev. Co. v. So. Pac. Transp. Co. (1996) 44 Cal.App.4th 1160
	Bell v. Farmers Ins. Exch. (2004) 115 Cal.App.4th 715
	Benton v. Allstate Ins. Co. (C.D. Cal., Feb. 26. 2001) 2001 WL 210685
	Bill Johnson's Restaurants, Inc. v. NLRB (1983) 461 U.S. 731
	Blood Service Plan Ins. Co. v. Roddis (1968) 259 Cal.App.2d 807
	BMW Of North America, Inc. v. Gore (1996) 517 U.S. 559
	Brown v. Mortensen (2011) 51 Cal.4th 1052
	Bryum v. Brand (1990) 219 Cal.App.3d 926
	California Hotel & Motel Assn. v. Industrial Welfare Com. (1979) 25 Cal.3d 200
	California Motor Transport Co. v. Trucking Unlimited (1972) 404 U.S. 508
	Calvillo-Silva v. Home Grocery (1998) 19 Cal.4th 714
	Careau & Co. v. Sec. Pac. Bus. Credit, Inc. (1990) 222 Cal.App.3d 1371
	Carter v. City of Los Angeles (1945) 67 Cal.App.2d 524
	Channell v. Citicorp Nat. Services, Inc., (7th Cir. 1996) 89 F.3d 379
	Chevrolet Mot. Div. v. New Mot. Vehicle Board (1983) 146 Cal.App.3d 533
	Chiarella v. United States (1980) 445 U.S. 222
	Christopher v. Smithkline Beecham Corp. (June 18, 2012, No. 11-204) 567 U.S. [132 S.Ct. 2156]
	City & County of San Francisco v. Sainz (2000) 77 Cal.App.4th 1302
	City of Long Beach v. Mansell (1970) 3 Cal.3d 462
	Clemmer v. Hartford Ins. Co. (1978) 22 Cal.3d 865
	Conlan v. Bonta (2002) 102 Cal.App.4th 745
	Connecticut v. Doehr (1991) 501 U.S. 1
	Cooley v. Superior Court (2002) 29 Cal.4th 228
	Crenshaw v. MONY Life Ins. Co. (S.D. Cal., May 3, 2004, No. 02cv2108-LAB) 2004 U.S. Dist. LEXIS 9883
	Dept. of Fair Employment & Housing v. Auburn Woods (May 7, 2002, No. H 9900-Q-0239-00-PH) 2002 CAFEHC LEXIS 11
	Diablo Valley College Faculty Senate v. Contra Costa Comm. College Dist. (2007) 148 Cal.App.4th 1023
	Droeger v. Friedman, Sloan & Ross (1991) 54 Cal.3d 26
	Dyna-Med, Inc. v. Fair Employment & Housing Com. (1987) 43 Cal.3d 1379
	Exxon Shipping Co. v. Baker (2008) 128 S.Ct. 2605
	F.C.C. v. Fox Television Stations Inc. (2012) U.S. [132 S. Ct. 2307]
	FEI Enterprises, Inc. v. Kee Man Yoon (2011) 194 Cal.App.4th 790
	Ferguson v. Lieff, Cabraser, Heimann & Berstein (2003) 30 Cal.4th 1037
	Fire Ins. Exch. v. Abbott (1988) 204 Cal.App.3d 1012
	Fleischmann Distilling Corp. v. Maier Brewing Co. (1967) 386 U.S. 714
	Genesis Envtl. Servs. v. San Joaquin Valley Unified Air Pollution Control Dist. (2003) 113 Cal.App.4th 597
	Gerhart v. Lake County Montana (9th Cir. 2010) 637 F.3d 1013
	Goebel v. Lauderdale (1989) 214 Cal.App.3d 1502
	Gray v. North Carolina Ins. Underwriting Assn. (N.C. App. 1999) 510 S.E.2d 396
	Gruschka v. Unemployment Ins. Appeals Bd. (1985) 169 Cal.App.3d 789
	Guzzetta v. State Bar (1987) 43 Cal.3d 962
	Hale v. Morgan (1978) 22 Cal.3d 388
	Handyman Connection of Sacramento, Inc. v. Sands (2004) 123 Cal.App.4th 867
	Harlick v. Blue Shield of Cal. (9th Cir. 2012) 686 F.3d 699
	Heritage Residential Care, Inc. v. Division of Labor Standards Enforcement (2011) 192 Cal.App.4th 75
	Hipsky v. Allstate Ins. Co. (D. Conn. 2004) 304 F.Supp.2d 284
	Hope v. Arrowhead & Puritas Waters, Inc. (1959) 174 Cal.App.2d 222
	Howell-Demarest v. State Farm Mut. Auto. Ins. Co. (Fla. App. 1996) 673 So.2d 526
	Ibrahim v. Ford Motor Co. (1989) 214 Cal.App.3d 878
	Imperial Merchant Serv., Inc. v. Hunt (2009) 47 Cal.4th 381
	In re Lucas (2012) 53 Cal.4th 839
	In re Union Carbide Class Action Securities (S.D.N.Y. 1986) 648 F.Supp. 1322
	In the Matter of the Appeal of Mammoth Prods., Inc. (Nov. 30, 2006, No. 04-R3D1-1344) 2006 CA OSHA App. Bd. LEXIS 181
	In the Matter of the Appeal of Safeway # 951 (Jan. 5, 2007, No. 05-R1D4-1410) 2007 CA OSHA App. Bd. LEXIS 14
	Interinsurance Exchange of the Automobile Club v. Superior Court (2007) 148 Cal.App.4th 1218
	J.C. Penney Cas. Ins. Co. v. M.K. (1991) 52 Cal.3d 1009
	Jackson v. State Farm Mut. Auto. Ins. Co. (W.Va. 2004) 600 S.E.2d 346
	Johansen v. Combustion Eng'g, Inc. (11th Cir. 1999) 170 F.3d 1320
	Joseph v. Drew (1950) 36 Cal.2d 575
	Kelly v. Railroad Retirement Bd. (3rd Cir. 1980) 625 F.2d 486
	Kern v. Kern (1968) 261 Cal.App.2d 325
	Kirk v. Source One Mortgage Servs. Corp. (1996) 46 Cal.App.4th 483
	Klein v. United States (2010) 50 Cal.4th 68
	Kooper v. King (1961) 195 Cal.App.2d 621
	Korsak v. Atlas Hotels, Inc. (1992) 2 Cal.App.4th 1516
	Kotla v. Regents of Univ. of Cal. (2004) 115 Cal.App.4th 283
	Kropp Forge Co. v. Secretary of Labor (7th Cir. 1981) 657 F. 2d 119
	Kulshrestha v. First Union Commercial Corp. (2004) 33 Cal.4th 601
	Kwan v. Mercedes-Benz of North America (1994) 23 Cal.App.4th 174
	Lakin v. Watkins Associated Indus. (1993) 6 Cal.4th 644
	Lance Camper Mfg. Corp. v. Republic Indem. Co. of Am. (1996) 44 Cal.App.4th 194
	Legal Servs. Corp. v. Velazquez (2001) 531 U.S. 533
	Lenh v. Canadian Life Assur. Co. (C.D. Cal., May 13, 2005) 2005 WL 6211334
	Mann v. Dept. of Motor Vehicles (1999) 76 Cal.App.4th 312
	Marvin Lieblein, Inc. v. Shewry (2006) 137 Cal.App.4th 700
	Masonite Corp. v. Superior Court (1994) 25 Cal.App.4th 1045
	May v. New York Motion Picture Corp. (1920) 45 Cal.App. 396
	McLaughlin v. National Union Fire Ins. Co. (1994) 23 Cal.App.4th 1132
	Mennig v. City Council of the City of Culver (1978) 86 Cal.App.3d 341
	Miranda v. Bomel Constr. Co. Inc. (2010) 187 Cal.App.4th 1326
	Moradi-Shalal v. Fireman's Fund Ins. Cos. (1988) 46 Cal.3d 287
	Morales v. Trans World Airlines, Inc. (1992) 504 U.S. 374
	Moyer v. Workmen's Comp. Appeals Bd. (1973) 10 Cal.3d 222
	Murphy v. Kenneth Cole Prods., Inc. (2007) 40 Cal.4th 1094
	Murray v. GMAC Mortgage Corp. (7th Cir. 2006) 434 F.3d 948
	NCAA v. Tarkanian (1988) 488 U.S. 179
	Neufeld v. Balboa Ins. Co. (2000) 84 Cal.App.4th 759
	New v. Consolidated Rock Products Co. (1985) 171 Cal.App.3d 681
	Nightlife Partners, Ltd. v. City of Beverly Hills (2003) 108 Cal.App.4th 81
	Nortel Networks Inc. v. State Bd. of Equalization (2011) 191 Cal.App.4th 1259
	Oehlmann v. Metropolitan Life Ins. Co. (M.D. Pa. 2007) 644 F.Supp.2d 521
	Patarak v. Williams (2001) 91 Cal.App.4th 826
	People v. Cruz (1996) 13 Cal.4th 764
	People v. ex rel Lockyer v. R.J. Reynolds Tobacco Co. (2005) 37 Cal.4th 707
	People v. Griffini (1988) 65 Cal.App.4th 581
	People v. Martinez (1991) 230 Cal.App.3d 197
	People v. Superior Court (1973) 9 Cal.3d 283
	People v. Trevino (2001) 26 Cal.4th 237
	People v. Weidert (1985) 39 Cal.3d 836
	People v. Woodhead (1987) 43 Cal.3d 1002
	Piscitelli v. Friedenberg (2001) 87 Cal.App.4th 953
	Planned Parenthood v. American Coalition of Life Activists (9th Cir. 2005) 422 F.3d 949
	Ralph Andrews Prods., Inc. v. Paramount Pictures (1990) 222 Cal.App.3d 676
	Richards v. Michelin Tire Corp. (11th Cir. 1994) 21 F.3d 1048
	Robert L. v. Superior Court (2003) 30 Cal.4th 894
	Roby v. McKesson Corp. (2009) 47 Cal.4th 686
	Rosner v. Eden Township Hospital Dist. (1962) 58 Cal.2d 592
	Royal Globe Ins. Co. v. Superior Court (1979) 23 Cal.3d 880
	Russ-Field Corp. v. Underwriters at Lloyd's (1958) 164 Cal.App.2d 83
	Rylander v. Karpe (1976) 60 Cal.App.3d 317
	Safeco Ins. Co. of Am. v. Burr (2007) 551 U.S. 47
	Sands v. State Bar (1989) 49 Cal.3d 919
	Saso v. Furtado (1951) 104 Cal.App.2d 759
	Satcher v. Honda Motor Co. (1995) 52 F.3d 1311
	Schware v. Board of Bar Examiners (1957) 353 U.S. 232
	Shamsian v. Atlantic Richfield Co. (2003) 107 Cal.App.4th 967
	Sheldon Appel Co. v. Albert & Oliker (1989) 47 Cal.3d 863
	Snyder v. State Farm Mut. Auto. Ins. Co. (D.S.C. 2008) 586 F.Supp.2d 453
	State Board of Dry Cleaners v. Thrift-D-Lux Cleaners, Inc. (1953) 40 Cal.2d 436
	State Farm Mutual Automobile Insurance Co. v. Campbell (2003) 538 U.S. 408
	Summers v. A.L. Gilbert Co. (1999) 69 Cal.App.4th 1155
	Swinton v. Chubb & Son, Inc. (S.C. 1984) 320 S.E.2d 495
	Tidewater Marine Western, Inc. v. Bradshaw (1996) 14 Cal.4th 557
	Traverso v. People ex rel. Dep't of Transportation (1996) 46 Cal.App.4th 1197
	TRW, Inc. v. Andrews (2001) 534 U.S. 19
	Tull v. United States (1987) 481 U.S. 412
	Umbriac v. Kaiser (D.Nev. 1979) 467 F.Supp. 548
	United States v. Bajakajian (1998) 524 U.S. 321
	United States v. Gonzales (1997) 520 U.S. 1
	Vikco Ins. Serv., Inc. v. Ohio Indem. Co. (1999) 70 Cal.App.4th 55
	Village of Willowbrook v. Olech (2000) 528 U.S. 562
	Wang v. Division of Labor Stds. Enforcement (1990) 219 Cal.App.3d 1152
	Wasatch Prop. Mgmt. v. Degrate (2005) 35 Cal.4th 1111
	Wells Fargo Bank v. Superior Court (1991) 53 Cal.3d 1082
	Whitcomb Hotel, Inc. v. Cal. Emp. Com. (1944) 24 Cal.2d 753
	Williams v. United States (1982) 458 U.S. 279
	Woods v. Superior Court (1981) 28 Cal.3d 668
	Yamaha Corp. of America v. State Bd. of Equalization (1998) 19 Cal.4th 1
	Yanase v. Auto. Club of So. Cal. (1989) 212 Cal.App.3d 468
	Young v. Michigan Mut. Ins. Co. (Mich. App. 1984) 362 N.W.2d 844
	Zimmerman v. Direct Fed. Credit Union (1st Cir. 2001) 262 F.3d 70

	Constitutional Provisions
	U.S. Const. amend. XIV, § 1
	U.S. Const., art. VI, cl. 2

	Statutes
	Bus. & Prof. Code, § 7112
	Civ. Code § 19
	Civ. Code, § 1794
	Civ. Proc. Code, § 1281.91
	Code Civ. Proc., § 1858
	Evid. Code § 452
	Evid. Code, § 500
	Evid. Code, § 520
	Fin. Code, § 5803
	Gov. Code § 11425.60
	Gov. Code, § 11342
	Gov. Code, § 11342.2
	Gov. Code, § 11513
	Health & Saf. Code, § 1367.03
	Ins. Code § 10123.13
	Ins. Code § 10123.31
	Ins. Code § 10123.137
	Ins. Code § 10123.147
	Ins. Code § 10133.66
	Ins. Code § 10133.67
	Ins. Code § 10140.5
	Ins. Code § 10169
	Ins. Code § 10192.165
	Ins. Code § 10198.7
	Ins. Code § 10199.7
	Ins. Code § 10384.17
	Ins. Code § 10509.9
	Ins. Code § 106
	Ins. Code § 10708
	Ins. Code § 10718.5
	Ins. Code § 11515
	Ins. Code § 11629.74
	Ins. Code § 11756
	Ins. Code § 12921.1
	Ins. Code § 12921.3
	Ins. Code § 12921.4
	Ins. Code § 12938
	Ins. Code § 12340.9
	Ins. Code § 1215.2
	Ins. Code § 350
	Ins. Code § 733
	Ins. Code § 734.1
	Ins. Code § 790
	Ins. Code § 790.03
	Ins. Code § 790.034
	Ins. Code § 790.035
	Ins. Code § 790.04
	Ins. Code § 790.05
	Ins. Code § 790.06
	Ins. Code § 790.07
	Penal Code, § 532f

	Regulations
	Cal. Code Regs., tit. 10 § 2591.1
	Cal. Code Regs., tit. 10 § 2591.3
	Cal. Code Regs., tit. 10 § 2683
	Cal. Code Regs., tit. 10 § 2695.1
	Cal. Code Regs., tit. 10 § 2695.2
	Cal. Code Regs., tit. 10 § 2695.3
	Cal. Code Regs., tit. 10 § 2695.4
	Cal. Code Regs., tit. 10 § 2695.5
	Cal. Code Regs., tit. 10 § 2695.6
	Cal. Code Regs., tit. 10 § 2695.7
	Cal. Code Regs., tit. 10 § 2695.12
	Cal. Code Regs., tit. 28 § 1300.71

	Other Authorities
	1 Witkin, Summary of Cal. Law (2005) Contracts, § 287
	American Home Shield of California Public Report (Nov. 19, 2009)
	Assem. Bill No. 459 (1972 Reg. Sess)
	Black's Law Dict. (8th ed. 1990)
	DiMungo & Glad, California Insurance Laws Annotated (2009) Commentary to Regulation 2695.1
	Hoffer, Decision Analysis as a Mediator's Tool (1996) 1 Harv. Negot. L.Rev. 113
	Issacharoff & Klonoff, The Public Value of Settlement (2009) 78 Fordham L.Rev. 1177
	J.R. Roman, Cal. Admin. Hearing Practice (2d ed. & 2009 supp.) The Hearing Process, ch. 7, § 7:14
	Legis. Counsel's Dig., Sen. Bill No. 367 (2005-2006 Reg. Sess.)
	Merriam-Webster's Collegiate Dict. (10th ed. 1993)
	Rest.2d Torts (1977), § 525
	Sen. Com. on Health & Human Servs.; Talking Points on Sen. Bill No. 634 (2005-2006 Reg. Sess)
	Sen. Com. on Health, analysis of Sen. Bill No. 634 (2005-2006 Reg. Sess.)
	Sen. Rules Com., Off. of Sen. Floor Analysis on Sen. Bill No. 1363 (1989)
	Sen. Rules Com., Off. of Sen. Floor Analysis, Rep. on Assem. Bill No. 4206 (1986)
	The Core Legis. History of Cal. Stats. of 1989, ch. 725, Sen. Bill No. 1363
	Webster's II New College Dict. (2001)
	Webster's Third New International Dictionary Unabridged (2002)


	EXHIBITS
	Exh. 1
	Exh. 2
	Exh. 3
	Exh. 4
	Exh. 5
	Exh. 6
	Exh. 7
	Exh. 8
	Exh. 9
	Exh. 10
	Exh. 11
	Exh. 12
	Exh. 13
	Exh. 14
	Exh. 15
	Exh. 16
	Exh. 17
	Exh. 18
	Exh. 19
	Exh. 20
	Exh. 21
	Exh. 22
	Exh. 23
	Exh. 24
	Exh. 25
	Exh. 26
	Exh. 27
	Exh. 28
	Exh. 29
	Exh. 30
	Exh. 31
	Exh. 32
	Exh. 33
	Exh. 34
	Exh. 35
	Exh. 36
	Exh. 37
	Exh. 38
	Exh. 39
	Exh. 40
	Exh. 41
	Exh. 42
	Exh. 43
	Exh. 44
	Exh. 45
	Exh. 46
	Exh. 47
	Exh. 48
	Exh. 49
	Exh. 50
	Exh. 51
	Exh. 52
	Exh. 53
	Exh. 54
	Exh. 55
	Exh. 56
	Exh. 57
	Exh. 58
	Exh. 59
	Exh. 60
	Exh. 61
	Exh. 62
	Exh. 63
	Exh. 64
	Exh. 65
	Exh. 66
	Exh. 67
	Exh. 68
	Exh. 69
	Exh. 70
	Exh. 71
	Exh. 72
	Exh. 73
	Exh. 74
	Exh. 75
	Exh. 76
	Exh. 77
	Exh. 78
	Exh. 79
	Exh. 80
	Exh. 81
	Exh. 82
	Exh. 83
	Exh. 84
	Exh. 85
	Exh. 86
	Exh. 87
	Exh. 88
	Exh. 89
	Exh. 90
	Exh. 91
	Exh. 92
	Exh. 93
	Exh. 94
	Exh. 95
	Exh. 96
	Exh. 97
	Exh. 98
	Exh. 99
	Exh. 100
	Exh. 101
	Exh. 102
	Exh. 103
	Exh. 104
	Exh. 105
	Exh. 106
	Exh. 107
	Exh. 108
	Exh. 109
	Exh. 110
	Exh. 111
	Exh. 112
	Exh. 113
	Exh. 114
	Exh. 115
	Exh. 116
	Exh. 117
	Exh. 118
	Exh. 119
	Exh. 120
	Exh. 121
	Exh. 122
	Exh. 123
	Exh. 124
	Exh. 125
	Exh. 126
	Exh. 127
	Exh. 128
	Exh. 129
	Exh. 130
	Exh. 131
	Exh. 132
	Exh. 133
	Exh. 134
	Exh. 135
	Exh. 136
	Exh. 137
	Exh. 138
	Exh. 139
	Exh. 140
	Exh. 141
	Exh. 142
	Exh. 143
	Exh. 144
	Exh. 145
	Exh. 146
	Exh. 147
	Exh. 148
	Exh. 149
	Exh. 150
	Exh. 151
	Exh. 152
	Exh. 153
	Exh. 154
	Exh. 155
	Exh. 156
	Exh. 157
	Exh. 158
	Exh. 159
	Exh. 160
	Exh. 161
	Exh. 162
	Exh. 163
	Exh. 164
	Exh. 165
	Exh. 166
	Exh. 167
	Exh. 168
	Exh. 169
	Exh. 170
	Exh. 171
	Exh. 172
	Exh. 173
	Exh. 174
	Exh. 175
	Exh. 176
	Exh. 177
	Exh. 178
	Exh. 179
	Exh. 180
	Exh. 181
	Exh. 182
	Exh. 183
	Exh. 184
	Exh. 185
	Exh. 186
	Exh. 187
	Exh. 188
	Exh. 189
	Exh. 190
	Exh. 191
	Exh. 192
	Exh. 193
	Exh. 194
	Exh. 195
	Exh. 196
	Exh. 197
	Exh. 198
	Exh. 199
	Exh. 200
	Exh. 201
	Exh. 202
	Exh. 203
	Exh. 204
	Exh. 205
	Exh. 206
	Exh. 207
	Exh. 208
	Exh. 209
	Exh. 210
	Exh. 211
	Exh. 212
	Exh. 213
	Exh. 214
	Exh. 215
	Exh. 216
	Exh. 217
	Exh. 218
	Exh. 219
	Exh. 220
	Exh. 221
	Exh. 222
	Exh. 223
	Exh. 224
	Exh. 225
	Exh. 226
	Exh. 227
	Exh. 228
	Exh. 229
	Exh. 230
	Exh. 231
	Exh. 232
	Exh. 233
	Exh. 234
	Exh. 235
	Exh. 236
	Exh. 237
	Exh. 238
	Exh. 239
	Exh. 240
	Exh. 241
	Exh. 242
	Exh. 243
	Exh. 244
	Exh. 245
	Exh. 246
	Exh. 247
	Exh. 248
	Exh. 249
	Exh. 250
	Exh. 251
	Exh. 252
	Exh. 253
	Exh. 254
	Exh. 255
	Exh. 256
	Exh. 257
	Exh. 258
	Exh. 259
	Exh. 260
	Exh. 261
	Exh. 262
	Exh. 263
	Exh. 264
	Exh. 265
	Exh. 266
	Exh. 267
	Exh. 268
	Exh. 269
	Exh. 270
	Exh. 271
	Exh. 272
	Exh. 273
	Exh. 274
	Exh. 275
	Exh. 276
	Exh. 277
	Exh. 278
	Exh. 279
	Exh. 280
	Exh. 281
	Exh. 282
	Exh. 283
	Exh. 284
	Exh. 285
	Exh. 286
	Exh. 287
	Exh. 288
	Exh. 289
	Exh. 290
	Exh. 291
	Exh. 292
	Exh. 293
	Exh. 294
	Exh. 295
	Exh. 296
	Exh. 297
	Exh. 298
	Exh. 299
	Exh. 300
	Exh. 301
	Exh. 302
	Exh. 303
	Exh. 304
	Exh. 305
	Exh. 306
	Exh. 307
	Exh. 308
	Exh. 309
	Exh. 310
	Exh. 311
	Exh. 312
	Exh. 313
	Exh. 314
	Exh. 315
	Exh. 316
	Exh. 317
	Exh. 318
	Exh. 319
	Exh. 320
	Exh. 321
	Exh. 322
	Exh. 323
	Exh. 324
	Exh. 325
	Exh. 326
	Exh. 327
	Exh. 328
	Exh. 329
	Exh. 330
	Exh. 331
	Exh. 332
	Exh. 333
	Exh. 334
	Exh. 335
	Exh. 336
	Exh. 337
	Exh. 338
	Exh. 339
	Exh. 340
	Exh. 341
	Exh. 342
	Exh. 343
	Exh. 344
	Exh. 345
	Exh. 346
	Exh. 347
	Exh. 348
	Exh. 349
	Exh. 350
	Exh. 351
	Exh. 352
	Exh. 353
	Exh. 354
	Exh. 355
	Exh. 356
	Exh. 357
	Exh. 358
	Exh. 359
	Exh. 360
	Exh. 361
	Exh. 362
	Exh. 363
	Exh. 364
	Exh. 365
	Exh. 366
	Exh. 367
	Exh. 368
	Exh. 369
	Exh. 370
	Exh. 371
	Exh. 372
	Exh. 373
	Exh. 374
	Exh. 375
	Exh. 376
	Exh. 377
	Exh. 378
	Exh. 379
	Exh. 380
	Exh. 381
	Exh. 382
	Exh. 383
	Exh. 384
	Exh. 385
	Exh. 386
	Exh. 387
	Exh. 388
	Exh. 389
	Exh. 390
	Exh. 391
	Exh. 392
	Exh. 393
	Exh. 394
	Exh. 395
	Exh. 396
	Exh. 397
	Exh. 398
	Exh. 399
	Exh. 400
	Exh. 401
	Exh. 402
	Exh. 403
	Exh. 404
	Exh. 405
	Exh. 406
	Exh. 407
	Exh. 408
	Exh. 409
	Exh. 410
	Exh. 411
	Exh. 412
	Exh. 413
	Exh. 414
	Exh. 415
	Exh. 416
	Exh. 417
	Exh. 418
	Exh. 419
	Exh. 420
	Exh. 421
	Exh. 422
	Exh. 423
	Exh. 424
	Exh. 425
	Exh. 426
	Exh. 427
	Exh. 428
	Exh. 429
	Exh. 430
	Exh. 431
	Exh. 432
	Exh. 433
	Exh. 434
	Exh. 435
	Exh. 436
	Exh. 437
	Exh. 438
	Exh. 439
	Exh. 440
	Exh. 441
	Exh. 442
	Exh. 443
	Exh. 444
	Exh. 445
	Exh. 446
	Exh. 447
	Exh. 448
	Exh. 449
	Exh. 450
	Exh. 451
	Exh. 452
	Exh. 453
	Exh. 454
	Exh. 455
	Exh. 456
	Exh. 457
	Exh. 458
	Exh. 459
	Exh. 460
	Exh. 461
	Exh. 462
	Exh. 463
	Exh. 464
	Exh. 465
	Exh. 466
	Exh. 467
	Exh. 468
	Exh. 469
	Exh. 470
	Exh. 471
	Exh. 472
	Exh. 473
	Exh. 474
	Exh. 475
	Exh. 476
	Exh. 477
	Exh. 478
	Exh. 479
	Exh. 480
	Exh. 481
	Exh. 482
	Exh. 483
	Exh. 484
	Exh. 485
	Exh. 486
	Exh. 487
	Exh. 488
	Exh. 489
	Exh. 490
	Exh. 491
	Exh. 492
	Exh. 493
	Exh. 494
	Exh. 495
	Exh. 496
	Exh. 497
	Exh. 498
	Exh. 499
	Exh. 500
	Exh. 501
	Exh. 502
	Exh. 503
	Exh. 504
	Exh. 505
	Exh. 506
	Exh. 507
	Exh. 508
	Exh. 509
	Exh. 510
	Exh. 511
	Exh. 512
	Exh. 513
	Exh. 514
	Exh. 515
	Exh. 516
	Exh. 517
	Exh. 518
	Exh. 519
	Exh. 520
	Exh. 521
	Exh. 522
	Exh. 523
	Exh. 524
	Exh. 525
	Exh. 526
	Exh. 527
	Exh. 528
	Exh. 529
	Exh. 530
	Exh. 531
	Exh. 532
	Exh. 533
	Exh. 534
	Exh. 535
	Exh. 536
	Exh. 537
	Exh. 538
	Exh. 539
	Exh. 540
	Exh. 541
	Exh. 542
	Exh. 543
	Exh. 544
	Exh. 545
	Exh. 546
	Exh. 547
	Exh. 548
	Exh. 549
	Exh. 550
	Exh. 551
	Exh. 552
	Exh. 553
	Exh. 554
	Exh. 555
	Exh. 556
	Exh. 557
	Exh. 558
	Exh. 559
	Exh. 560
	Exh. 561
	Exh. 562
	Exh. 563
	Exh. 564
	Exh. 565
	Exh. 566
	Exh. 567
	Exh. 568
	Exh. 569
	Exh. 570
	Exh. 571
	Exh. 572
	Exh. 573
	Exh. 574
	Exh. 575
	Exh. 576
	Exh. 577
	Exh. 578
	Exh. 579
	Exh. 580
	Exh. 581
	Exh. 582
	Exh. 583
	Exh. 584
	Exh. 585
	Exh. 586
	Exh. 587
	Exh. 588
	Exh. 589
	Exh. 590
	Exh. 591
	Exh. 592
	Exh. 593
	Exh. 594
	Exh. 595
	Exh. 596
	Exh. 597
	Exh. 598
	Exh. 599
	Exh. 600
	Exh. 601
	Exh. 602
	Exh. 603
	Exh. 604
	Exh. 605
	Exh. 606
	Exh. 607
	Exh. 608
	Exh. 609
	Exh. 610
	Exh. 611
	Exh. 612
	Exh. 613
	Exh. 614
	Exh. 615
	Exh. 616
	Exh. 617
	Exh. 618
	Exh. 619
	Exh. 620
	Exh. 621
	Exh. 622
	Exh. 623
	Exh. 624
	Exh. 625
	Exh. 626
	Exh. 627
	Exh. 628
	Exh. 629
	Exh. 630
	Exh. 631
	Exh. 632
	Exh. 633
	Exh. 634
	Exh. 635
	Exh. 636
	Exh. 637
	Exh. 638
	Exh. 639
	Exh. 640
	Exh. 641
	Exh. 642
	Exh. 643
	Exh. 644
	Exh. 645
	Exh. 646
	Exh. 647
	Exh. 648
	Exh. 649
	Exh. 650
	Exh. 651
	Exh. 652
	Exh. 653
	Exh. 654
	Exh. 655
	Exh. 656
	Exh. 657
	Exh. 658
	Exh. 659
	Exh. 660
	Exh. 661
	Exh. 662
	Exh. 663
	Exh. 664
	Exh. 665
	Exh. 666
	Exh. 667
	Exh. 668
	Exh. 669
	Exh. 670
	Exh. 671
	Exh. 672
	Exh. 673
	Exh. 674
	Exh. 675
	Exh. 676
	Exh. 677
	Exh. 678
	Exh. 679
	Exh. 680
	Exh. 681
	Exh. 682
	Exh. 683
	Exh. 684
	Exh. 685
	Exh. 686
	Exh. 687
	Exh. 688
	Exh. 689
	Exh. 690
	Exh. 691
	Exh. 692
	Exh. 693
	Exh. 694
	Exh. 695
	Exh. 696
	Exh. 697
	Exh. 698
	Exh. 699
	Exh. 700
	Exh. 701
	Exh. 702
	Exh. 703
	Exh. 704
	Exh. 705
	Exh. 706
	Exh. 707
	Exh. 708
	Exh. 709
	Exh. 710
	Exh. 711
	Exh. 712
	Exh. 713
	Exh. 714
	Exh. 715
	Exh. 716
	Exh. 717
	Exh. 718
	Exh. 719
	Exh. 720
	Exh. 721
	Exh. 722
	Exh. 723
	Exh. 724
	Exh. 725
	Exh. 726
	Exh. 727
	Exh. 728
	Exh. 729
	Exh. 730
	Exh. 731
	Exh. 732
	Exh. 733
	Exh. 734
	Exh. 735
	Exh. 736
	Exh. 737
	Exh. 738
	Exh. 739
	Exh. 740
	Exh. 741
	Exh. 742
	Exh. 743
	Exh. 744
	Exh. 745
	Exh. 746
	Exh. 747
	Exh. 748
	Exh. 749
	Exh. 750
	Exh. 751
	Exh. 752
	Exh. 753
	Exh. 754
	Exh. 755
	Exh. 756
	Exh. 757
	Exh. 758
	Exh. 759
	Exh. 760
	Exh. 761
	Exh. 762
	Exh. 763
	Exh. 764
	Exh. 765
	Exh. 766
	Exh. 767
	Exh. 768
	Exh. 769
	Exh. 770
	Exh. 771
	Exh. 772
	Exh. 773
	Exh. 774
	Exh. 775
	Exh. 776
	Exh. 777
	Exh. 778
	Exh. 779
	Exh. 780
	Exh. 781
	Exh. 783
	Exh. 784
	Exh. 785
	Exh. 786
	Exh. 787
	Exh. 788
	Exh. 789
	Exh. 790
	Exh. 791
	Exh. 792
	Exh. 793
	Exh. 794
	Exh. 795
	Exh. 796
	Exh. 797
	Exh. 798
	Exh. 799
	Exh. 800
	Exh. 801
	Exh. 802
	Exh. 803
	Exh. 804
	Exh. 805
	Exh. 806
	Exh. 807
	Exh. 808
	Exh. 809
	Exh. 810
	Exh. 811
	Exh. 812
	Exh. 813
	Exh. 814
	Exh. 815
	Exh. 816
	Exh. 817
	Exh. 818
	Exh. 819
	Exh. 820
	Exh. 821
	Exh. 822
	Exh. 823
	Exh. 824
	Exh. 825
	Exh. 826
	Exh. 827
	Exh. 828
	Exh. 829
	Exh. 830
	Exh. 831
	Exh. 832
	Exh. 833
	Exh. 834
	Exh. 835
	Exh. 836
	Exh. 837
	Exh. 838
	Exh. 839
	Exh. 840
	Exh. 841
	Exh. 842
	Exh. 843
	Exh. 844
	Exh. 845
	Exh. 846
	Exh. 847
	Exh. 848
	Exh. 849
	Exh. 850
	Exh. 851
	Exh. 852
	Exh. 853
	Exh. 854
	Exh. 855
	Exh. 856
	Exh. 857
	Exh. 858
	Exh. 859
	Exh. 860
	Exh. 861
	Exh. 862
	Exh. 863
	Exh. 864
	Exh. 865
	Exh. 866
	Exh. 867
	Exh. 868
	Exh. 869
	Exh. 870
	Exh. 871
	Exh. 872
	Exh. 873
	Exh. 874
	Exh. 875
	Exh. 876
	Exh. 877
	Exh. 878
	Exh. 879
	Exh. 880
	Exh. 881
	Exh. 882
	Exh. 883
	Exh. 884
	Exh. 885
	Exh. 886
	Exh. 887
	Exh. 888
	Exh. 889
	Exh. 890
	Exh. 891
	Exh. 892
	Exh. 893
	Exh. 894
	Exh. 895
	Exh. 896
	Exh. 897
	Exh. 898
	Exh. 899
	Exh. 900
	Exh. 901
	Exh. 902
	Exh. 903
	Exh. 904
	Exh. 905
	Exh. 906
	Exh. 907
	Exh. 908
	Exh. 909
	Exh. 910
	Exh. 911
	Exh. 912
	Exh. 913
	Exh. 914
	Exh. 915
	Exh. 916
	Exh. 917
	Exh. 918
	Exh. 919
	Exh. 920
	Exh. 921
	Exh. 922
	Exh. 923
	Exh. 924
	Exh. 925
	Exh. 926
	Exh. 927
	Exh. 928
	Exh. 929
	Exh. 930
	Exh. 931
	Exh. 932
	Exh. 933
	Exh. 934
	Exh. 935
	Exh. 936
	Exh. 937
	Exh. 938
	Exh. 939
	Exh. 940
	Exh. 941
	Exh. 942
	Exh. 943
	Exh. 944
	Exh. 945
	Exh. 946
	Exh. 947
	Exh. 948
	Exh. 949
	Exh. 950
	Exh. 951
	Exh. 952
	Exh. 953
	Exh. 954
	Exh. 955
	Exh. 956
	Exh. 957
	Exh. 958
	Exh. 959
	Exh. 960
	Exh. 961
	Exh. 962
	Exh. 963
	Exh. 964
	Exh. 965
	Exh. 966
	Exh. 967
	Exh. 968
	Exh. 969
	Exh. 970
	Exh. 971
	Exh. 972
	Exh. 973
	Exh. 974
	Exh. 975
	Exh. 976
	Exh. 977
	Exh. 978
	Exh. 979
	Exh. 980
	Exh. 981
	Exh. 982
	Exh. 983
	Exh. 984
	Exh. 985
	Exh. 986
	Exh. 987
	Exh. 988
	Exh. 989
	Exh. 991
	Exh. 992
	Exh. 993
	Exh. 994
	Exh. 995
	Exh. 996
	Exh. 997
	Exh. 998
	Exh. 999
	Exh. 1000
	Exh. 1001
	Exh. 1002
	Exh. 1003
	Exh. 1004
	Exh. 1005
	Exh. 1006
	Exh. 1007
	Exh. 1008
	Exh. 1009
	Exh. 1010
	Exh. 1011
	Exh. 1012
	Exh. 1013
	Exh. 1014
	Exh. 1015
	Exh. 1016
	Exh. 1017
	Exh. 1018
	Exh. 1019
	Exh. 1020
	Exh. 1021
	Exh. 1022
	Exh. 1023
	Exh. 1024
	Exh. 1025
	Exh. 1026
	Exh. 1027
	Exh. 1028
	Exh. 1029
	Exh. 1030
	Exh. 1031
	Exh. 1032
	Exh. 1033
	Exh. 1034
	Exh. 1035
	Exh. 1036
	Exh. 1037
	Exh. 1038
	Exh. 1039
	Exh. 1040
	Exh. 1041
	Exh. 1042
	Exh. 1043
	Exh. 1044
	Exh. 1045
	Exh. 1046
	Exh. 1047
	Exh. 1048
	Exh. 1049
	Exh. 1050
	Exh. 1051
	Exh. 1052
	Exh. 1053
	Exh. 1054
	Exh. 1055
	Exh. 1056
	Exh. 1057
	Exh. 1058
	Exh. 1059
	Exh. 1060
	Exh. 1061
	Exh. 1062
	Exh. 1063
	Exh. 1064
	Exh. 1065
	Exh. 1066
	Exh. 1067
	Exh. 1068
	Exh. 1069
	Exh. 1070
	Exh. 1071
	Exh. 1072
	Exh. 1073
	Exh. 1074
	Exh. 1075
	Exh. 1076
	Exh. 1077
	Exh. 1078
	Exh. 1079
	Exh. 1081
	Exh. 1082
	Exh. 1083
	Exh. 1084
	Exh. 1085
	Exh. 1086
	Exh. 1087
	Exh. 1088
	Exh. 1089
	Exh. 1090
	Exh. 1091
	Exh. 1092
	Exh. 1093
	Exh. 1094
	Exh. 1095
	Exh. 1096
	Exh. 1097
	Exh. 1098
	Exh. 1099
	Exh. 1100
	Exh. 1101
	Exh. 1102
	Exh. 1103
	Exh. 1104
	Exh. 1105
	Exh. 1106
	Exh. 1107
	Exh. 1108
	Exh. 1109
	Exh. 1110
	Exh. 1111
	Exh. 1112
	Exh. 1113
	Exh. 1114
	Exh. 1115
	Exh. 1116
	Exh. 1117
	Exh. 1118
	Exh. 1119
	Exh. 1120
	Exh. 1121
	Exh. 1122
	Exh. 1123
	Exh. 1124
	Exh. 1125
	Exh. 1126
	Exh. 1127
	Exh. 1128
	Exh. 1129
	Exh. 1130
	Exh. 1131
	Exh. 1132
	Exh. 1133
	Exh. 1134
	Exh. 1135
	Exh. 1136
	Exh. 1137
	Exh. 1138
	Exh. 1139
	Exh. 1140
	Exh. 1141
	Exh. 1142
	Exh. 1143
	Exh. 1144
	Exh. 1145
	Exh. 1146
	Exh. 1147
	Exh. 1148
	Exh. 1149
	Exh. 1150
	Exh. 1151
	Exh. 1152
	Exh. 1153
	Exh. 1154
	Exh. 1155
	Exh. 1156
	Exh. 1157
	Exh. 1158
	Exh. 1159
	Exh. 1160
	Exh. 1161
	Exh. 1162
	Exh. 1163
	Exh. 1164
	Exh. 1165
	Exh. 1166
	Exh. 1167
	Exh. 1168
	Exh. 1169
	Exh. 1170
	Exh. 1171
	Exh. 1172
	Exh. 1173
	Exh. 1174
	Exh. 1175
	Exh. 1176
	Exh. 1177
	Exh. 1178
	Exh. 1179
	Exh. 1180
	Exh. 1181
	Exh. 1182
	Exh. 1183
	Exh. 1184
	Exh. 1185
	Exh. 1186
	Exh. 1187
	Exh. 1188
	Exh. 1189
	Exh. 1190
	Exh. 1191
	Exh. 1192
	Exh. 1193
	Exh. 1194
	Exh. 1195
	Exh. 1196
	Exh. 1197
	Exh. 1198
	Exh. 1199
	Exh. 1200
	Exh. 1201
	Exh. 1202
	Exh. 1203
	Exh. 1204
	Exh. 1205
	Exh. 1206
	Exh. 1207
	Exh. 1208
	Exh. 1209
	Exh. 1210
	Exh. 1211
	Exh. 1212
	Exh. 1213
	Exh. 1214
	Exh. 1215
	Exh. 1216
	Exh. 1217
	Exh. 1218
	Exh. 1219
	Exh. 1220
	Exh. 1221
	Exh. 1223
	Exh. 1224
	Exh. 5001
	Exh. 5002
	Exh. 5003
	Exh. 5004
	Exh. 5005
	Exh. 5006
	Exh. 5007
	Exh. 5008
	Exh. 5009
	Exh. 5010
	Exh. 5011
	Exh. 5012
	Exh. 5013
	Exh. 5014
	Exh. 5015
	Exh. 5016
	Exh. 5017
	Exh. 5018
	Exh. 5019
	Exh. 5020
	Exh. 5021
	Exh. 5022
	Exh. 5023
	Exh. 5024
	Exh. 5025
	Exh. 5026
	Exh. 5027
	Exh. 5028
	Exh. 5029
	Exh. 5030
	Exh. 5031
	Exh. 5032
	Exh. 5033
	Exh. 5034
	Exh. 5035
	Exh. 5036
	Exh. 5037
	Exh. 5038
	Exh. 5039
	Exh. 5040
	Exh. 5041
	Exh. 5042
	Exh. 5043
	Exh. 5044
	Exh. 5045
	Exh. 5046
	Exh. 5047
	Exh. 5048
	Exh. 5049
	Exh. 5050
	Exh. 5051
	Exh. 5052
	Exh. 5053
	Exh. 5054
	Exh. 5055
	Exh. 5056
	Exh. 5057
	Exh. 5058
	Exh. 5059
	Exh. 5060
	Exh. 5061
	Exh. 5062
	Exh. 5063
	Exh. 5064
	Exh. 5065
	Exh. 5066
	Exh. 5067
	Exh. 5068
	Exh. 5069
	Exh. 5070
	Exh. 5071
	Exh. 5072
	Exh. 5073
	Exh. 5074
	Exh. 5075
	Exh. 5076
	Exh. 5077
	Exh. 5078
	Exh. 5079
	Exh. 5080
	Exh. 5081
	Exh. 5082
	Exh. 5083
	Exh. 5084
	Exh. 5085
	Exh. 5086
	Exh. 5087
	Exh. 5088
	Exh. 5089
	Exh. 5090
	Exh. 5091
	Exh. 5092
	Exh. 5093
	Exh. 5094
	Exh. 5095
	Exh. 5096
	Exh. 5097
	Exh. 5098
	Exh. 5099
	Exh. 5100
	Exh. 5101
	Exh. 5102
	Exh. 5103
	Exh. 5104
	Exh. 5105
	Exh. 5106
	Exh. 5107
	Exh. 5108
	Exh. 5109
	Exh. 5110
	Exh. 5111
	Exh. 5112
	Exh. 5113
	Exh. 5114
	Exh. 5115
	Exh. 5116
	Exh. 5117
	Exh. 5118
	Exh. 5119
	Exh. 5120
	Exh. 5121
	Exh. 5122
	Exh. 5123
	Exh. 5124
	Exh. 5125
	Exh. 5126
	Exh. 5127
	Exh. 5128
	Exh. 5129
	Exh. 5130
	Exh. 5131
	Exh. 5132
	Exh. 5133
	Exh. 5134
	Exh. 5135
	Exh. 5136
	Exh. 5137
	Exh. 5138
	Exh. 5139
	Exh. 5140
	Exh. 5141
	Exh. 5142
	Exh. 5143
	Exh. 5144
	Exh. 5145
	Exh. 5146
	Exh. 5147
	Exh. 5148
	Exh. 5149
	Exh. 5150
	Exh. 5151
	Exh. 5152
	Exh. 5153
	Exh. 5154
	Exh. 5155
	Exh. 5156
	Exh. 5157
	Exh. 5158
	Exh. 5159
	Exh. 5160
	Exh. 5161
	Exh. 5162
	Exh. 5163
	Exh. 5164
	Exh. 5165
	Exh. 5166
	Exh. 5167
	Exh. 5168
	Exh. 5169
	Exh. 5170
	Exh. 5171
	Exh. 5172
	Exh. 5173
	Exh. 5174
	Exh. 5175
	Exh. 5176
	Exh. 5177
	Exh. 5178
	Exh. 5179
	Exh. 5180
	Exh. 5181
	Exh. 5182
	Exh. 5183
	Exh. 5184
	Exh. 5185
	Exh. 5186
	Exh. 5187
	Exh. 5188
	Exh. 5189
	Exh. 5190
	Exh. 5191
	Exh. 5192
	Exh. 5193
	Exh. 5194
	Exh. 5195
	Exh. 5196
	Exh. 5197
	Exh. 5198
	Exh. 5199
	Exh. 5200
	Exh. 5201
	Exh. 5202
	Exh. 5203
	Exh. 5204
	Exh. 5205
	Exh. 5206
	Exh. 5207
	Exh. 5208
	Exh. 5209
	Exh. 5210
	Exh. 5211
	Exh. 5212
	Exh. 5213
	Exh. 5214
	Exh. 5215
	Exh. 5216
	Exh. 5217
	Exh. 5218
	Exh. 5219
	Exh. 5220
	Exh. 5221
	Exh. 5222
	Exh. 5223
	Exh. 5224
	Exh. 5225
	Exh. 5226
	Exh. 5227
	Exh. 5228
	Exh. 5229
	Exh. 5230
	Exh. 5231
	Exh. 5232
	Exh. 5233
	Exh. 5234
	Exh. 5235
	Exh. 5236
	Exh. 5237
	Exh. 5238
	Exh. 5239
	Exh. 5240
	Exh. 5241
	Exh. 5242
	Exh. 5243
	Exh. 5244
	Exh. 5245
	Exh. 5246
	Exh. 5247
	Exh. 5248
	Exh. 5249
	Exh. 5250
	Exh. 5251
	Exh. 5252
	Exh. 5253
	Exh. 5254
	Exh. 5255
	Exh. 5256
	Exh. 5257
	Exh. 5258
	Exh. 5259
	Exh. 5260
	Exh. 5261
	Exh. 5262
	Exh. 5263
	Exh. 5264
	Exh. 5265
	Exh. 5266
	Exh. 5267
	Exh. 5268
	Exh. 5269
	Exh. 5270
	Exh. 5271
	Exh. 5272
	Exh. 5273
	Exh. 5274
	Exh. 5275
	Exh. 5276
	Exh. 5277
	Exh. 5278
	Exh. 5279
	Exh. 5280
	Exh. 5281
	Exh. 5282
	Exh. 5283
	Exh. 5284
	Exh. 5285
	Exh. 5286
	Exh. 5287
	Exh. 5288
	Exh. 5289
	Exh. 5290
	Exh. 5291
	Exh. 5292
	Exh. 5293
	Exh. 5294
	Exh. 5295
	Exh. 5296
	Exh. 5297
	Exh. 5298
	Exh. 5299
	Exh. 5300
	Exh. 5301
	Exh. 5302
	Exh. 5303
	Exh. 5304
	Exh. 5305
	Exh. 5306
	Exh. 5307
	Exh. 5308
	Exh. 5309
	Exh. 5310
	Exh. 5311
	Exh. 5312
	Exh. 5313
	Exh. 5314
	Exh. 5315
	Exh. 5316
	Exh. 5317
	Exh. 5318
	Exh. 5319
	Exh. 5320
	Exh. 5321
	Exh. 5322
	Exh. 5323
	Exh. 5324
	Exh. 5325
	Exh. 5326
	Exh. 5327
	Exh. 5328
	Exh. 5329
	Exh. 5330
	Exh. 5331
	Exh. 5332
	Exh. 5333
	Exh. 5334
	Exh. 5335
	Exh. 5336
	Exh. 5337
	Exh. 5338
	Exh. 5339
	Exh. 5340
	Exh. 5341
	Exh. 5342
	Exh. 5343
	Exh. 5344
	Exh. 5345
	Exh. 5346
	Exh. 5347
	Exh. 5348
	Exh. 5349
	Exh. 5350
	Exh. 5351
	Exh. 5352
	Exh. 5353
	Exh. 5354
	Exh. 5355
	Exh. 5356
	Exh. 5357
	Exh. 5358
	Exh. 5359
	Exh. 5360
	Exh. 5361
	Exh. 5362
	Exh. 5363
	Exh. 5364
	Exh. 5365
	Exh. 5366
	Exh. 5367
	Exh. 5368
	Exh. 5369
	Exh. 5370
	Exh. 5371
	Exh. 5372
	Exh. 5373
	Exh. 5374
	Exh. 5375
	Exh. 5376
	Exh. 5377
	Exh. 5378
	Exh. 5379
	Exh. 5380
	Exh. 5381
	Exh. 5382
	Exh. 5383
	Exh. 5384
	Exh. 5385
	Exh. 5386
	Exh. 5387
	Exh. 5388
	Exh. 5389
	Exh. 5390
	Exh. 5391
	Exh. 5392
	Exh. 5393
	Exh. 5394
	Exh. 5395
	Exh. 5396
	Exh. 5397
	Exh. 5398
	Exh. 5399
	Exh. 5400
	Exh. 5401
	Exh. 5402
	Exh. 5403
	Exh. 5404
	Exh. 5405
	Exh. 5406
	Exh. 5407
	Exh. 5408
	Exh. 5409
	Exh. 5410
	Exh. 5411
	Exh. 5412
	Exh. 5413
	Exh. 5414
	Exh. 5415
	Exh. 5416
	Exh. 5417
	Exh. 5418
	Exh. 5419
	Exh. 5420
	Exh. 5421
	Exh. 5422
	Exh. 5423
	Exh. 5424
	Exh. 5425
	Exh. 5426
	Exh. 5427
	Exh. 5428
	Exh. 5429
	Exh. 5430
	Exh. 5431
	Exh. 5432
	Exh. 5433
	Exh. 5434
	Exh. 5435
	Exh. 5436
	Exh. 5437
	Exh. 5438
	Exh. 5439
	Exh. 5440
	Exh. 5441
	Exh. 5442
	Exh. 5443
	Exh. 5444
	Exh. 5445
	Exh. 5446
	Exh. 5447
	Exh. 5448
	Exh. 5449
	Exh. 5450
	Exh. 5451
	Exh. 5452
	Exh. 5453
	Exh. 5454
	Exh. 5455
	Exh. 5456
	Exh. 5457
	Exh. 5458
	Exh. 5459
	Exh. 5460
	Exh. 5461
	Exh. 5462
	Exh. 5463
	Exh. 5464
	Exh. 5465
	Exh. 5466
	Exh. 5467
	Exh. 5468
	Exh. 5469
	Exh. 5470
	Exh. 5471
	Exh. 5472
	Exh. 5473
	Exh. 5474
	Exh. 5475
	Exh. 5476
	Exh. 5477
	Exh. 5478
	Exh. 5479
	Exh. 5480
	Exh. 5481
	Exh. 5482
	Exh. 5483
	Exh. 5484
	Exh. 5485
	Exh. 5486
	Exh. 5487
	Exh. 5488
	Exh. 5489
	Exh. 5490
	Exh. 5491
	Exh. 5492
	Exh. 5493
	Exh. 5494
	Exh. 5495
	Exh. 5496
	Exh. 5497
	Exh. 5498
	Exh. 5499
	Exh. 5500
	Exh. 5501
	Exh. 5502
	Exh. 5503
	Exh. 5504
	Exh. 5505
	Exh. 5506
	Exh. 5507
	Exh. 5508
	Exh. 5509
	Exh. 5510
	Exh. 5511
	Exh. 5512
	Exh. 5513
	Exh. 5514
	Exh. 5515
	Exh. 5516
	Exh. 5517
	Exh. 5518
	Exh. 5519
	Exh. 5520
	Exh. 5521
	Exh. 5522
	Exh. 5523
	Exh. 5524
	Exh. 5525
	Exh. 5526
	Exh. 5527
	Exh. 5528
	Exh. 5529
	Exh. 5530
	Exh. 5531
	Exh. 5532
	Exh. 5533
	Exh. 5534
	Exh. 5535
	Exh. 5536
	Exh. 5537
	Exh. 5538
	Exh. 5539
	Exh. 5540
	Exh. 5541
	Exh. 5542
	Exh. 5543
	Exh. 5544
	Exh. 5545
	Exh. 5546
	Exh. 5547
	Exh. 5548
	Exh. 5549
	Exh. 5550
	Exh. 5551
	Exh. 5552
	Exh. 5553
	Exh. 5554
	Exh. 5555
	Exh. 5556
	Exh. 5557
	Exh. 5558
	Exh. 5559
	Exh. 5560
	Exh. 5561
	Exh. 5562
	Exh. 5563
	Exh. 5564
	Exh. 5565
	Exh. 5566
	Exh. 5567
	Exh. 5568
	Exh. 5569
	Exh. 5570
	Exh. 5571
	Exh. 5572
	Exh. 5573
	Exh. 5574
	Exh. 5575
	Exh. 5576
	Exh. 5577
	Exh. 5578
	Exh. 5579
	Exh. 5580
	Exh. 5581
	Exh. 5582
	Exh. 5583
	Exh. 5584
	Exh. 5585
	Exh. 5586
	Exh. 5587
	Exh. 5588
	Exh. 5589
	Exh. 5590
	Exh. 5591
	Exh. 5592
	Exh. 5593
	Exh. 5594
	Exh. 5595
	Exh. 5596
	Exh. 5597
	Exh. 5598
	Exh. 5599
	Exh. 5600
	Exh. 5601
	Exh. 5602
	Exh. 5603
	Exh. 5604
	Exh. 5605
	Exh. 5606
	Exh. 5607
	Exh. 5608
	Exh. 5609
	Exh. 5610
	Exh. 5611
	Exh. 5612
	Exh. 5613
	Exh. 5614
	Exh. 5615
	Exh. 5616
	Exh. 5617
	Exh. 5618
	Exh. 5619
	Exh. 5620
	Exh. 5621
	Exh. 5622
	Exh. 5623
	Exh. 5624
	Exh. 5625
	Exh. 5626
	Exh. 5627
	Exh. 5628
	Exh. 5629
	Exh. 5630
	Exh. 5631
	Exh. 5632
	Exh. 5633
	Exh. 5634
	Exh. 5635
	Exh. 5636
	Exh. 5637
	Exh. 5638
	Exh. 5639
	Exh. 5640
	Exh. 5641
	Exh. 5642
	Exh. 5643
	Exh. 5644
	Exh. 5645
	Exh. 5646
	Exh. 5647
	Exh. 5648
	Exh. 5649
	Exh. 5650
	Exh. 5651
	Exh. 5652
	Exh. 5653
	Exh. 5654
	Exh. 5655
	Exh. 5656
	Exh. 5657
	Exh. 5658
	Exh. 5659
	Exh. 5660
	Exh. 5661
	Exh. 5662
	Exh. 5663
	Exh. 5664
	Exh. 5665
	Exh. 5666
	Exh. 5667
	Exh. 5668
	Exh. 5669
	Exh. 5670
	Exh. 5671
	Exh. 5672
	Exh. 5673
	Exh. 5674
	Exh. 5675
	Exh. 5676
	Exh. 5677
	Exh. 5678
	Exh. 5679
	Exh. 5680
	Exh. 5681
	Exh. 5682
	Exh. 5683
	Exh. 5684
	Exh. 5685
	Exh. 5686
	Exh. 5687
	Exh. 5688
	Exh. 5689
	Exh. 5690
	Exh. 5691
	Exh. 5692
	Exh. 5693
	Exh. 5694
	Exh. 5695
	Exh. 5696
	Exh. 5697
	Exh. 5698
	Exh. 5699
	Exh. 5700
	Exh. 5701
	Exh. 5702
	Exh. 5703
	Exh. 5704
	Exh. 5705
	Exh. 5706
	Exh. 5707
	Exh. 5708
	Exh. 5709
	Exh. 5710
	Exh. 5711
	Exh. 5712
	Exh. 5713
	Exh. 5714
	Exh. 5715
	Exh. 5716
	Exh. 5717
	Exh. 5718
	Exh. 5719
	Exh. 5720

	HEARING TRANSCRIPTS
	Pre-Trial 9-8-2009 Hearing
	Pre-Trial Conference
	Hearing On Motion RE 120 Files
	1 Tr., 1-143 (N. Smith)
	2a Tr., 144-230 (N. Smith)
	2p Tr., 230-331 (N. Smith)
	3a Tr., 332-411 (R. Masters)
	3p Tr., 412-475 (R. Masters)
	4 Tr., 476-584 (R. Masters)
	5 Tr., 585-652 (C. Vandepas)
	6 Tr., 653-793 (C. Vandepas)
	7 Tr., 795-795 (S. Brunelle, C. Vandepas)
	8 Tr., 963-1045 (C. Vandepas, Ms. Wiser, aka Ms. W)
	9a Tr., 1046-1145 (J. Valenzuela)
	9p Tr., 1146-1200 (J. Valenzuela)
	10 Tr., 1201-1392 (J Black)
	11 Tr., 1393-1530 (S. Brunelle)
	12a Tr., 1531-1602 (H. Mace-Meador)
	12p Tr., 1603-1704 (H. Mace-Meador)
	13 Tr., 1705-1851 (P. Ritchie, R. Masters)
	14 Tr., 1852-2004 (R. Masters and E. McFann)
	15 Tr., 2005-2161 (E. McFann)
	16 Tr., 2162-2263 (E. McFann)
	17 Tr., 2264-2405 (L. Norket)
	18 Tr., 2406-2552 (L Norket and M. Sing)
	19 Tr., 2553-2712 (M. Sing, M. Griggin)
	20 Tr., 2713-2812 (K. Griffin)
	21 Tr., 2813-2990 (J. Cassady - J&R)
	22 Tr., 2991-3144 (T. Mazer)
	23 Tr., 3145-3310 (J. Murray)
	24 Tr., 3311-3435 (M. Sing)
	25 Tr., 3436-3536 (L. Norket)
	26 Tr., 3537-3693 (J. Murray)
	27 Tr., 3694-3778 (B. Bugiel)
	28 Tr., 3779-3863 (J. Rossie)
	29 Tr., 3864-4018 (R Masters, N. Barbati)
	30 Tr., 4019-4132 (N. Barbati)
	31 Tr., 4133-4258 (M. Martin)
	32 Tr., 4259-4386 (J. Oczkowski - Duncan PMK)
	33 Tr., 4387-4546 (S. Burhoff)
	34 Tr., 4547-4635 (S. Burhoff)
	35 Tr., 4636-4776 (C. Dixon)
	36 Tr., 4773-4849 (Exhibits)
	37 Tr., 4850-4998 (E. McFann)
	38 Tr., 4999-5129 (E. McFann)
	39 Tr., 5130-5331 (C. Dixon)
	40 Tr., 5332-5449 (A. Labuhn)
	41 Tr., 5450-5574 (A. Labuhn)
	42 Tr., 5575-5755 (J. Roy)
	43 Tr., 5756-5812 (C. Dixon)
	44 Tr., 5813-5904 (P. Campbell)
	45 Tr., 5905-6036 (E. Vonderhaar)
	46 Tr., 6037-6201 (E. Vonderhaar)
	47 Tr., 6202-6307 (E. Vonderhaar)
	48 Tr., 6308-6398 (E. Vonderhaar)
	49 Tr., 6399-6467 (exhibits-Argument)
	50 Tr., 6468-6502 (exhibits-argument)
	51 Tr., 6503-6586 (J. Rossie)
	52 Tr., 6587-6730 (B. Bugiel)
	53 Tr., 6731-6738 (exhibits-argument)
	54 Tr., 6739-6889 (E. Vonderhaar)
	55 Tr., 6890-7011 (E. Vonderhaar)
	56 Tr., 7012-7161 (J. Rossie)
	57 Tr., 7162-7233 (M. Sing)
	58 Tr., 7234-7290 (J. Goossens)
	59 Tr., 7291-7428 (S. Berkel)
	60 Tr., 7429-7581 (S. Berkel)
	61 Tr., 7582-7740 (S. Berkel)
	62 Tr., 7741-7908 (S. Berkel)
	63 Tr., 7909-8032 (S. Berkel)
	64 Tr., 8033-8182 (S. Berkel)
	65 Tr., 8183-8311 (S. Berkel)
	66 Tr., 8312-8374 (S. Berkel)
	67 Tr., 8375-8489 (S. Berkel)
	68 Tr., 8490-8591 (S. Berkel)
	69 Tr., 8592-8704 (L. Tiffany)
	70 Tr., 8705-8842 (N. Monk)
	71 Tr., 8843-8951 (N. Monk)
	72 Tr., 8952-9107 (N. Monk)
	73 Tr., 9108-9211 (N. Monk)
	74 Tr., 9212-9327 (N. Monk)
	75 Tr., 9328-9440 (M. Sing)
	76 Tr., 9441-9533 (J. Goossens)
	77 Tr., 9534-9651 (D. Washington)
	78 Tr., 9652-9717 (S. Berkel)
	79 Tr., 9718-9857 (S. Berkel)
	80 Tr., 9858-10009 (S. Berkel)
	81 Tr., 10010-10124 (S. Berkel)
	82 Tr., 10125-10246 (S. Berkel)
	83 Tr., 10247-10367 (S. Berkel)
	84 Tr., 10368-10499 (S. Berkel)
	85 Tr., 10500-10571 (S. Berkel)
	86 Tr., 10572-10703 (E. McFann)
	87 Tr., 10704-10781 (E. McFann)
	88 Tr., 10782-10902 (E. McFann)
	89 Tr., 10903-11018 (E. McFann)
	90 Tr., 11019-11170 (N. Smith, J. Roy)
	91 Tr., 11171-11261 (S. Berkel)
	92 Tr., 11262-11354 (S. Berkel)
	93 Tr., 11355-11530 (T. David)
	94 Tr., 11531-11653 (T. David)
	95 Tr., 11654-11765 (L. Lewan)
	96 Tr., 11765-11875 (A. Harvey)
	97 Tr., 11876-11947 (B. Bugiel)
	98 Tr., 11948-12044 (J. Goossens)
	99 Tr., 12045-12208 (J. Goossens)
	100 Tr., 12209-12267 (J. Roy)
	101 Tr., 12268-12345 (Hearing Re Exhibits, Media Brief)
	102 Tr., 12346-12464 (N. Monk)
	103 Tr., 12465-12594 (N. Monk)
	104 Tr., 12595-12672 (A. Harvey)
	105 Tr., 12673-12736 (B. Bugiel)
	106a Tr., 12737-12789 (E. McFann)
	106p Tr., 12790-12861 (E. McFann)
	107a Tr., 12862-12926 (E. McFann)
	107p Tr., 12925-12945 (E. McFann)
	108 Tr., 12946-12982 (E. McFann)
	109 Tr., 12983-13156 (J. Laucher)
	110 Tr., 13157-13264 (J. Laucher)
	111 Tr., 13265-13437 (J. Laucher)
	112 Tr., 13438-13549 (J. Diaz)
	113 Tr., 13550-13574 (M. Murphy)
	114 Tr., 13575-13654 (Hearing on Exhibits and Witnesses)
	115 Tr., 13655-13793 (J. Murray)
	116 Tr., 13794-13922 (Hearing Re CMA, K. Vavra)
	117 Tr., 13923-14057 (K. Griffin)
	118 Tr., 14058-14168 (J. Laucher)
	119 Tr., 14169-14282 (D. Way)
	120 Tr., 14283-14398 (J. Murray)
	121 Tr., 14399-14502 (D. Way)
	122 Tr., 14503-14554 (W. Cunningham)
	123 Tr., 14555-14622 (Hearing on Motion re Spoilation)
	124 Tr., 14623-14718 (N. Monk)
	125 Tr., 14719-14762 (D. Washington)
	126 Tr., 14763-14798 (D. Way)
	127 Tr., 14799-14941 (K. Vavra)
	128 Tr., 14942-14975 (V. Bigham)
	129 Tr., 14976-15115 (R. Lippincott)
	130 Tr., 15116-15215 (R. Lippincott)
	131 Tr., 15216-15322 (R. Lippincott)
	132 Tr., 15323-15399 (S. Soliman)
	133 Tr., 15400-15477 (S. Ho)
	134 Tr., 15478-15637 (D. McMahon)
	135 Tr., 15638-15730 (D. McMahon)
	136 Tr., 15731-15848 (B. Love)
	137 Tr., 15849-16053 (D. Wichmann)
	138 Tr., 16054-16197 (R. Lippincott)
	139 Tr., 16198-16326 (R. Lippincott)
	140 Tr., 16327-16457 (R. Lippincott)
	141 Tr., 16458-16524 (R. Lippincott)
	142 Tr., 16525-16589 (Hearing on CMA Privilege Log)
	143 Tr., 16590-16758 (A. Wetzel)
	144 Tr., 16759-16948 (A. Wetzel)
	145 Tr., 16949-17053 (S. Soliman)
	146 Tr., 17054-17148 (B. Bugiel)
	147 Tr., 17149-17287 (A. Wetzel; Motions)
	148 Tr., 17288-17345 (R. Lippincott)
	149 Tr., 17346-17490 (K. Vavra)
	150 Tr., 17491-17634 (D. McMahon)
	151 Tr., 17635-17752 (R. Warson)
	152 Tr., 17753-17872 (R. R. Watson)
	153 Tr., (J. Diaz-D. Way (17873-18025)
	154 Tr., 18026-18126 (N. Monk)
	155 Tr., 18127-18233 (Paperwork)
	156 Tr., 18234-18328 (D. Way)
	157 Tr., 18329-18380 (Paperwork)
	158 Tr., 18381-18554 (D. Wichmann)
	159 Tr., 18555-18610 (Motion)
	160 Tr., 18611-18620 (Motion)
	161 Tr., 18621-18758 (H. Zaretsky)
	162 Tr., 18759-18917 (H. Zaretsky)
	163 Tr., 18918-19062 (H. Zaretsky)
	164 Tr., 19063-19202 (R. Boeving)
	165 Tr., 19203-19341 (R. Boeving)
	166 Tr., 19342-19383 (R. Boeving)
	167 Tr., 19384-19479 (R. Boeving)
	168 Tr., 19480-19598 (M. Davidson)
	169 Tr., 19599-19719 (R. Boeving)
	170 Tr., 19720-19784 (R. McNabb)
	171 Tr., 19785-19838 (R. McNabb)
	172 Tr., 19839-19965 (R. McNabb)
	173 Tr., 19966-20095 (R. McNabb)
	174 Tr., 20096-20233 (R. McNabb)
	175 Tr., 20234-20352 (R. McNabb)
	176 Tr., 20353-20470 (R. McNabb)
	177 Tr., 20471-20617 (R. McNabb)
	178 Tr., 20618-20704 (R. McNabb)
	179 Tr., 20705-20820 (R. McNabb)
	180 Tr., 20821-20951 (D. Kessler)
	181 Tr., 20952-21088 (D. Kessler)
	182 Tr., 21089-21198 (D. Kessler)
	183 Tr., 21199-21330 (D. Kessler)
	184 Tr., 21331-21455 (R. McNabb)
	185 Tr., 21456-21554 (R. McNabb)
	186 Tr., 21555-21613 (R. McNabb)
	187 Tr., 21614-21750 (D. Kessler)
	188 Tr., 21751-21906 (D. Kessler)
	189 Tr., 21907-22038 (D. Kessler)
	190 Tr., 22039-22134 (D. Kessler)
	191 Tr., 22135-22291 (C. Sreckovich)
	192 Tr., 22292-22348 (C. Sreckovich)
	193 Tr., 22349-22422 (R. McNabb)
	194 Tr., 22423-22492 (Motions-Boeving-Zaretsky)
	195 Tr., 22493-22543 (Paperwork - Exhibits)
	196 Tr., 22544-22592 (Paperwork - Exhibits)
	197 Tr., 22593-22621 (Telephonic hearing)
	198 Tr., 22622-22753 (Motion)
	199 Tr., 22754-22930 (A. Cignarale)
	200 Tr., 22931-23074 (A. Cignarale)
	201 Tr., 23075-23240 (A. Cignarale)
	202 Tr., 23241-23381 (A. Cignarale)
	203 Tr., 23382-23438 (A. Cignarale)
	204 Tr., 23439-23585 (A. Cignarale)
	205 Tr., 23586-23728 (A. Cignarale)
	206 Tr., 23729-23868 (A. Cignarale)
	207 Tr., 23869-23983 (A. Cignarale)
	208 Tr., 23984-24163 (A. Cignarale)
	209 Tr., 24164-24168 (Admin.)
	210 Tr., 24169-24306 (S. Stead)
	211 Tr., 24307-24444 (S. Stead)
	212 Tr., 24445-24567 (S. Stead)
	213 Tr., 24568-24677 (S. Stead)
	214 Tr., 24678-24807 (S. Stead)
	215 Tr., 24808-24907 (S. Stead)
	216 Tr., 24908-25021 (S. Stead)
	217 Tr., 25022-25166 (S. Stead)
	218 Tr., 25167-25295 (S. Stead)
	219 Tr., 25296-25366 (S. Stead)
	220 Tr., 25367-25488 (S. Stead)
	221 Tr., 25489-25603 (S. Stead)
	222 Tr., 25604-25653 (S. Stead)
	223 Tr., 25654-25750 (Motions-Exhibits)
	224 Tr., 25751-25886 (S. Stead)
	225 Tr., 25887-26019 (S. Stead)
	226 Tr., 26020-26097 (S. Stead)
	227 Tr., 26098-26201 (S. Stead)
	228 Tr., 26202-26221 (Exhibits)
	229 Tr., 26222-26229 (Exhibits)
	230 Tr.s 26230-26280

	CDI FILINGS
	OPENING BRIEF ON THE MERITS OF THE CALIFORNIA DEPARTMENT OF INSURANCE
	PROPOSED FINDINGS AND LEGAL CONCLUSIONS OF THE CALIFORNIA DEPARTMENT OF INSURANCE
	CALIFORNIA DEPARTMENT OF INSURANCE'S REQUEST FOR OFFICIAL NOTICE
	DECLARATION OF ANDREA ROSEN




